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Commutees;  establishment,  renewal,  termination,  etc.: 
International  Commission  for  Conservation  of  Atlantic 
Tunas   i  nited  States  Section  Advisory  Committee,  et 

a..,  41:2^-41129 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  41129- 

41130 
Pacific  Fishery  Management  Council,  41130 
Permits: 

Endangeif'd  and  threatened  species.  41130—41131 

National  Park  Ser/ice 

RULES 

NatKinai  Park  System: 
Indiana  Dunes  National  Lakeshore;  zoning  standards; 
GFR  part  removed,  40996 
PROPOSED  RULES 
Special  regulations: 
Badlands  National  Park,  SD;  commercial  vehicle  traffic, 
41058-41060 

NOTICES 

Eln\  ironmental  statements;  availability,  etc.: 
Lava  Beds  National  Monument,  CA,  41179 
Native  American  human  remains  and  associated  funerary 
objects: 
Museum  of  Peoples  and  Cultures,  Brigham  Young 
University,  UT:  inventory  from  Havasupai 
Reservation.  AZ,  41179-41180 

National  Science  Pounaation 

NOTICES 

.Meetings: 
Geosciences  Advisory  Committee,  41185 
Polar  Programs  Special  Emphasis  Panel,  41186 
Science  and  Technology  Centers  Program  Advisory 
Committee,  41186 

Meetings;  Sunshine  Act,  41186 

Nuclear  Regulatory  Commission 

NOTICES 

Met'tuigs;  Sunshine  Act,  41188-41189 

"5a ft'    analysis  and  evaluation  reports;  availability,  etc.: 
Gas-cooled  reactor,  modular  high-temperature,  41189 

Applications,  hearings,  determinations,  etc.: 
Georgia  Power  Co.  et  al.,  41186-41187 
Southern  Nuclear  Operating  Co.  et  al.-,  41187-41188 


Patent  and  Trademark  Office 

RULES 

Patents: 
Acquisition  and  protection  of  toreign  rights  in  inventions, 
licensing  of  foreign  patents  acquired  by  Government, 
etc. 
Federal  regulatory  reform,  40997-41000 

Pension  and  Welfare  Benefits  Administration 

RUlES 

Employee  Retirement  Income  Security  Act: 
Plan  assets;  participant  contributions,  41220-41  :i35 

Personnel  Management  Office 

Pay  under  General  Schedule: 
LocaUty-based  comparability  payments — 
Metropolitan  areas  removed,  40949-40950 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Programmatic  agreements: 
Animas-La  Plata  Project,  CO  and  NM.  41178-41179 

Research  and  Special  Programr>  Administration 

RULES 

Pipeline  safety: 

Gas  pipeline  safety  standards;  Federal  regulatory  refonn 
Correction,  41019-^1020 
NOTICES 
Hazardous  materials: 

Applications;  exemptions,  renewals,  etc.,  41201—41205 

Rural  Utilities  Service 

■^ROPOSEE  RULES 

Electric  loans: 
Electric  borrowers;  merger  and  consolidation  policies, 
41025-41032 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  41194-41198 

Applications,  hearings,  determinations,  etc.: 
Great  Pond  Investors,  L.P.,  et  al..  41189-41194 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings;  advisory  committees: 
September,  41171-41172 

1  extiie  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chester  Savings  Bank,  FSB.  41207 
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Home  Federal  Savings  &  Loan  Association  of  Elgin, 
.  41207 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Raiiroad  Administration 

-^-^  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings:        \ 
Hearings,  etc. —  ^ 

Air  4000,  Inc.,  41198        , 


^ 


Treasury  Department  y^ 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 


\ 
^'' 


Veterans  Affairs  Departrr>ent 

PROPOSED  RolES 

Medical  benefits: 
Informed  consent  for  patient  care,  41108-41111 

Western  Area  Povy^^r  Administration 

NOTICES 

Post-2000  resource  pool  allocation  procedures;  Pick-Sloan 
Missouri  Basin  program.  Eastern  Division;  final  power 
allocation  procedures.  41142-41147 


Part  III 

Department  of  Labor,  Pension  and  Welfare  Benefits 
Administration,  41220^1235 

Pan  iv 

Environmental  Protection  Agency,  41238-41245 

PartV 

Department  of  Justice,  Bureau  of  Prisons,  41248-41250 

Part  V)  ^/" 

Environmental  Protection  Agency,  41252-41279 

Part  V'li 

Department  of  Housing  and  Urban  Development,  41282- 
41291 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Separate  Parts  ir  This  Issue 

Part  tl 

Department  of  Defense,  General  Services  Administration, 

National  Aeronautics  and  Space  Administration, 

41212-41217 


Eiectron.c  Bjuett--'  Boa'd 

Free  i  u  (troiiit  Bunttr;  Hudrd  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regidatory  documents  having  general 

appiicabiiiry  and  iegai  effect,  most  of  which 
are  Keyed  to  and  codified  in  the  Code  of 
Feoerai  Regulations  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents   Prices  of 
new  tx)Oks  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  weeK, 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart531 

RIN  3206-AG88 

Pay  Under  the  General  Schedule; 
Locality  Pay  Areas  for  1997 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  remove  three  metropolitan  areas  from 
the  "Rest  of  U.S."  locality  pay  area  and 
establish  three  new  locality  pay  areas  in 
lanuary  1997  corresponding  to  these 
metropolitan  areas.  The  three 
metropolitan  areas  affected  by  these 
final  regulations  are:  Milwaukee-Racine, 
WI;  .Minntapolis-St.  Paul,  MN-WI;  and 
Pittsburgh,  PA.  The  President's  Pay 
Agent  made  the  final  determination  on 
the  boundaries  of  the  new  locality  pay 
areas  after  considering  the 
recommendations  of  the  Federal  Salary 
Council  and  public  comments. 
EFFECTIVE  DATE:  The  regulations  are 
effective  on  January  1,  1997,  and  are 
applicable  on  the  first  day  of  the  first 
pay  period  beginning  on  or  after  January 
1.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
ieanne  Jacobson,  (202)  606-2858  or 
FAX:  (202)  606-0824. 
SUPPLEMENTARY  INFORMATION:  On 
October  16.  1995,  the  Office  of 
Personnel  Management  (0PM) 
published  proposed  regulations  to 
remove  three  metropolitan  areas  from 
the  "Rest  of  U.S."  locality  pay  area  and 
establish  three  new  locality  pay  areas  in 
January  1997  corresponding  to  these 
metropolitan  areas  based  on  the 
recommendations  of  the  Federal  Salary 
Council.  (See  60  FR  53545.)  After 
considering  the  views  of  the  Federal 
Salary  Council  emd  comments  from 


agencies,  organizations,  and 
individuals,  the  President's  Pay  Agent 
(consisting  of  the  Secretary  of  Labor,  the 
Director  of  the  Office  of  Management 
and  Budget  (0MB),  and  the  Director  of 
0PM)  decided  to  adopt  the  Federal 
Salary  Council's  recommendations  on 
the  three  new  locality  pay  areas.  This 
determination  was  reflected  in  the  Pay 
Agent's  November  29,  1995,  report  to 
the  President.  These  final  regulations 
list  the  locality  pay  areas  for  1997, 
including  the  three  new  locality  pay 
areas  corresponding  to  the  following 
MetropoUtan  Statistical  Areas  (MSA's) 
or  Consolidated  Metropolitan  Statistical 
Areas  (CMSA's),  as  defined  by  0MB:  (1) 
Milwaukee- Racine,  WI;  (2)  MirmeapoUs- 
St.  Paul,  MN-WI;  and  (3)  Pittsburgh. 
PA. 

The  definitions  of  the  MSA's  and 
CMSA's  that  comprise  the  locality  pay 
areas  are  found  in  OMB  Bulletin  No. 
96-08,  June  28,  1996.  Based  on  these 
definitions,  the  three  new  locality  pay 
areas  wrill  be  composed  of  the  following 
geographic  areas: 

(1)  Milwaukee-Racine,  WI — includes 
Milwaukee,  Ozaukee,  Washington, 
Waukesha,  and  Racine  Counties; 

(2)  Minneapolis-St.  Paul,  MN-WI— 
includes,  in  Minnesota,  Anoka,  Carver, 
Chisago,  Dakota,  Hennepin,  Isanti, 
Ramsey,  Scott,  Sherburne,  Washington, 
and  Wright  Counties  and,  in  Wisconsin, 
Pierce  and  St.  Croix  Counties;  and 

(3)  Pittsburgh,  PA — includes 
Allegheny,  Beaver,  Butler,  Fayette, 
Washington,  and  Westmoreland 
Counties. 

The  boundaries  of  locality  pay  areas 
are  subject  to  change  if  the  boimdaries 
of  the  corresponding  MSA's  and 
CMSA's  change,  as  determined  by  OMB. 

0PM  received  comments  on  the 
boundaries  of  the  proposed  locality  pay 
areas  from  nine  agency  field  offices,  four 
employee  organizations,  and  two 
individuals.  Most  commenters  fully 
supported  the  boundaries  of  the  new 
locality  pay  areas.  However,  three 
commenters  requested  that  certain 
additional  areas  in  the  "Rest  of  U.S." 
locality  pay  area  be  included  in  the 
Mirmeapolis-St.  Paul,  MN-WI,  locality 
pay  area.  These  areas  are  Waseca 
County,  MN;  the  city  of  Rochester,  MN; 
and  Pine  County,  MN.  However,  as 
explained  below,  none  of  these 
locations  meets  all  of  the  criteria  set 
forth  by  the  Federal  Salary  Council  for 
removal  from  the  "Rest  of  U.S."  locality 


pay  area  and  inclusion  as  an  "area  of 
application"  in  the  Minneapolis-St.  Paul 
locality  pay  area. 

Prior  to  the  implementation  of  locality 
pay  in  1994,  the  President's  Pay  Agent 
adopted  the  Federal  Salary  Council's 
recommendation  that  the  boundaries  of 
locality  pay  areas  follow  the  boimdaries 
of  MSA's  and  CMSA's,  as  defined  by 
OMB.  The  Federal  Salary  Council  also 
recommended  that  certain  areas  outside 
the  boundaries  of  an  MSA  or  CMSA 
(i.e.,  "areas  of  application")  be  included 
in  the  locality  pay  area  if  they  meet 
certain  criteria. 

In  order  for  the  Federal  Safety  Council 
to  recommend  an  area  as  a  county-wide 
area  of  application  for  the  January  1997 
locality  payments,  the  affected  county 
must — 

1.  Be  contiguous  to  a  pay  locality; 

2.  Contain  at  least  2,000  GS-GM 
employees; 

3.  Have  a  significant  level  of 
urbanization,  based  on  1990  Census 
data.  A  'significant  level  of 
urbanization"  is  defined  as  a  population 
density  of  more  than  200  per  square 
mile  or  at  least  90  percent  of  the 
population  in  urbanized  areas;  and 

4.  Demonstrate  some  economic 
linkage  with  the  pay  locality,  defined  as 
commuting  at  a  level  of  5  percent  or 
more  into  or  from  the  areas  in  question. 
The  areas  in  question  are  the  contiguous 
county  under  consideration  and  the 
central  counties  (or  in  the  case  of  New 
England,  the  central  cores)  identified  by 
the  Census  Bureau  for  the  process  of 
defining  theCMSA's  and  MSA's 
involved. 

"  lu  the  case  of  Waseca  County, 
criterion  1 — that  the  county  be 
contiguous  to  the  Mirmeapolis-St.  Paul, 
MN-WI,  locality  pay  area — is  not  met. 

With  respect  to  the  city  of  Rochester, 
MN,  under  established  policies,  areas  of 
application  must  comprise  entire 
counties  (except  where  a  Federal  facility 
crosses  pay  area  boundaries).  Even  if 
individual  cities  could  be  considered, 
Rochester  would  not  meet  criterion  1 — 
that  an  area  of  application  be  contiguous 
to  a  pay  locality.  Nor  does  Olmstead 
County,  MN,  meet  this  criterion. 

In  the  case  of  Pine  County,  criterion 
2— that  it  contain  at  least  2,000  GS-GM 
employees — and  criterion  3 — ^that  it 
have  a  significant  level  of 
urbanization — are  not  met. 

Therefore,  because  the  FSC's  criteria 
for  "areas  of  application"  were  not  met 
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none  of  the  those  areas  in  question  will 
be  part  of  the  Minneapolis-St.  Paul, 
MN-Wl,  locality  pay  area. 

E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

In  certify  that  these  regulations  will 
not  have  a  significant  impact  on  a 
substantial  number  of  smaU  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  531 

Government  employees,  Law 
enforcement  officers.  Wages. 

Office  of  Personnel  Management, 

James  B.  King. 

Director. 

Accordingly,  OPM  is  amending  part 
531  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5307,  and  533b; 
sec.  4  of  Pub.  L.  103-89, 107  Stat.  981;  and 
E.O.  12748,  56  PR  4521,  3  CFR,  1991  Comp., 
p.  316; 

Subpart  B  also  issued  under  5  U.S.C 
5303(g).  5333,  5334(a).  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C  5304, 
5305.  and  5553;  sections  302  and  404  of 
FEPCA,  Pub.  L.  101-509,  104  Stat.  1462  and 
1466;  and  section  3(7)  of  Pub.  L.  102-378, 
106  Stat.  1356; 

Subpart  D  also  issued  under  5  U.S.C 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C  5336; 

Subpart  F  also  issued  under  5  U.S.C  5304, 
5305(b)(1),  and  5553;  and  E.O.  12883.  58  FR 
63281.  3  CFR.  1993  Comp..  p.  682; 

Subpart  G  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  section  302  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(FEPCA),  Pub.  L.  101-509,  104  Stet  1462;  and 
E.O.  12786,  56  FR  67453,  3  CFR,  1991  Comp., 
p.  376. 

Subfjart  F— Locality-Based 
Comparability  Payments 

2.  In  §  531.603,  paragraph  (b)  is 
revised  to  read  as  follows: 

§531.603     Locality  pay  areas 

***** 

(b)  The  following  are  locality  pay 
areas  for  the  purpose  of  this  subpart: 

(1)  Atlanta,  GA — consisting  of  the 
Atlanta,  GA  MSA; 

(2)  Boston- Worcester-Lawrence,  MA- 
NH-ME-CT — consisting  of  the  Boston- 
Worcester-Lawrence,  MA-NH-ME-CT 
CMSA; 


(3)  Chicago-Gary-Kenosha,  IL-IN- 
Wl^-consisting  of  the  Chicago-Gary- 
Kenosha.  IL-IN-Wl  CMSA;     h 

(4)  Cincinnati-Hamihon,  OH-KY- 
IN — consisting  of  the  Cincinnati- 
Hamilton,  OH-KY-IN  CMSA; 

(5)  Cleveland-Akron,  OH — consisting 
of  the  Cleveland- Akron.  OH  CMSA; 

(6)  Columbus.  OH — consisting  of  the 
Columbus.  OH  MSA; 

(7)  Dallas-Fort  Worth,  TX — consisting 
of  the  Dallas-Fort  Worth.  TX  CMSA; 

(8)  Dayton-Springfield,  OH— 
consisting  of  the  Dayton-Springfield, 
OH  MSA; 

(9)  Denver-Boulder-Greeley,  CO— 
consisting  of  the  Denver-Boulder- 
Greeley,  CO  CMSA; 

(10)  Detroit-Ann  Arbor-Flint,  MI— 
consisting  of  the  Detroit-Ann  Arbor- 
Flint,  MI  CMSA; 

(11)  Houston-Galveston-Brazoria. 
TX — consisting  of  the  Houston- 
Galveston-Brazoria.  TX  CMSA; 

(12)  Huntsville,  AL — consisting  of  the 
Huntsville,  AL  MSA; 

(13)  Indianapolis,  IN — consisting  of 
the  Indianapolis,  IN  MSA; 

(14)  Kansas  City,  MO-KS — consisting 
of  the  Kansas  City,  MO-KS  MSA; 

(15)  Los  Angeles-Riverside-Orange 
County,  CA — consisting  of  the  Los 
Angeles-Riverside-Orange  Coimty,  CA 
CMSA,  plus  Santa  Barbara  County,  CA, 
and  that  portion  of  Edwards  Air  Force 
Base.  CA,  not  located  within  the  Los 
Angeles-Riverside-Orange  Covmty.  CA 
CMSA; 

(16)  Miami-Fort  Lauderdale,  FL— 
consisting  of  the  Miami-Fort 
Lauderdale.  FL  CMSA; 

(17)  Milwaukee-Racine,  WI — 
consisting  of  the  Milwaukee-Racine,  WI 
CMSA; 

(18)  Minneapolis-St.  Paul,  MN-WI— 
consisting  of  the  Minneapolis-St.  Paul. 
MN-WI  MSA; 

(19)  New  York-Northern  New  Jersey- 
Long  Island.  NY-NJ-CT-P  A— consisting 
of  the  New  York-Northern  New  Jersey- 
Long  Island.  NY-NJ-CT-PA  CMSA; 

(20)  Philadelphia-Wilmington- 
Atlantic  City,  PA-NJ-DE-MD— 
consisting  of  the  Philadelphia- 
Wilmington-Atlantic  aty,  PA-NJ-DE- 
MD  CMSA; 

(21)  Pittsburg.  PA — consisting  of  the 
Pittsburgh.  PA  MSA; 

(22)  Portland-Salem.  OR-WA— 
consisting  of  the  Portland-Salem.  OR- 
WA  CMSA; 

(23)  Richmond-Petersburg.  VA— 
consisting  of  the  Richmond-Petersburg, 
VA  MSA; 

(24)  Sacramento- Yolo,  CA — consisting 
of  the  Sacramento- Yolo,  CA  CMSA; 

(25)  St.  Louis,  MO-IL— consisting  of 
the  St.  Louis.  MO-IL  MSA; 

(26)  San  Diego.  CA — consisting  of  the 
San  Diego,  CA  MSA; 


(27)  San  Francisco-Oakland-San  Jose, 
CA — consisting  of  the  San  Francisco- 
Oakland-San  Jose.  CA  CMSA; 

(28)  Seattle-Tacoma-Bremerton.  WA — 
consisting  of  the  Seattle-Tacoma- 
Bremerton.  WA  CMSA; 

(29)  Washington-Baltimore.  DC-MD- 
VA-WV — consisting  of  the  Washington- 
Baltimore.  DC-MD-VA-WV  CMSA, 
plus  St.  Mary's  County,  MD;  and 

(30)  Rest  of  U.S. — consisting  of  those 
portions  of  the  continental  United  States 
not  located  writhin  another  locality  pay 
area. 

(FR  Doc.  96-20092  Filed  8-6-96;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2635 

RINs  3209-AA04,  3209-AA15 

Further  Grace  Period  Extension  for 
Certain  Existing  Agency  Standards  of 
Conduct 

agency:  Office  of  Government  Ethics 

tOGE). 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Office  of  Government 
Ethics  is  granting  one  further 
grandfathering  grace  period  extension  of 
just  under  three  months  for  certain 
existing  executive  agency  standards  of 
conduct,  dealing  with  regulatory 
financial  interest  prohibitions  and  prior 
approval  for  outside  employment  and 
activities,  which  have  been  temporarily 
preserved.  This  further  action  (three 
previous  extensions  have  been  granted) 
is  necessary  because  some  agencies  still 
have  not  been  able  to  issue,  v^th  OGE 
conciurence  and  co-signature,  interim 
or  final  supplemental  regulations  during 
the  prior  grace  periods.  This  further 
extension  will  help  ensure  that  agencies 
which  in  conjimction  with  OGE  are 
actively  working  on  draft  supplementals 
will  have  adequate  time  to  issue,  if  they 
so  desire,  successor  supplemental 
regulatory  provisions  to  replace 
grandfathered  financial  interest 
prohibitions  and  prior  approval 
requirements. 

EFFECTIVE  DATE:  August  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  E.  Gressman,  Office  of 
Government  Ethics;  telephone:  202- 
208-6000,  extension  1110;  FAX:  202- 
208-8037 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  granting,  imder 
the  executive  branch  standards  of 
ethical  conduct,  an  extension  of  time 
until  November  1, 1996  for  certain 
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agencies'  existing  conduct  standards 
dealing  with  regulatory  prohibited 
financial  interests  and  prior  approval  for 
outside  employment  and  activities. 
When  CKiE  published  its  ethical 
conduct  standards  for  executive  branch 
employees  in  the  Federal  Register  on 
August  7. 1992  (as  now  codified  at  5 
CFR  part  2635),  it  provided  that  most 
existing  individual  agency  standards  of 
conduct  would  be  superseded  once  the 
executive  branchwide  standards  took 
effect  on  February  3, 1993.  However, 
CKiE  also  provided,  by  means  of  notes 
following  5  CFR  2635.403(a)  and 
2635.803,  that  any  existing  agency 
standards  deaUng  with  the  two  types  of 
restrictions  noted  above  would  be 
preserved  for  one  year,  until  February  3, 
1994,  or  until  the  agency  concerned 
issued  (with  OGE  concurrence  and  co- 
signature)  a  supplemental  regulation, 
whichever  occurred  first.  See  57  FR 
35006-35067,  as  corrected  at  57  FR 
48557,  57  FR  52583  and  60  FR  51667. 
In  February  1994.  February  1995  and 
December  1995,  OGE  extended  that 
onginai  grace  period  for  a  total  of  some 
two  and  a  half  years,  until  August  7, 
1996  (or  until  agency  issuance  of  a 
supplemental  regulation),  for  those 
executive  branch  departments  and 
agencies  that  had  not  yet  been  able  to 
issue  final  or  interim  final  successor 
rules.  See  59  FR  4:':'9— i780  (February  2. 
1994).  60  FR  6390-6391  (February  2, 
1995)  and  60  FR  66857-66858 
(December  27,  1995),  as  well  as 
appendixes  A,  B  and  C  which  were 
added  to  part  2635. 

Through  OGE's  liaison  efforts,  the 
Office  of  the  Federal  Register  (OFR)  has 
assigned  new  chapters,  mcluding  parts, 
at  the  end  of  title  5  of  the  Code  of 
Federal  Regulations  to  accommodate 
agencies'  future  supplemental  standards 
regulations  (on  these  two  and  other 
appropriate  subject  areas),  as  well  as 
any  supplemental  agency  regulations 
under  OGE's  executive  branchvnde 
financial  disclosure  provisions  at  5  CFR 
part  2634.  Almost  60  agencies  have  had 
such  chapters  reser\ed,  including  those 
which  have  by  now  already  issued,  with 
OGE  concurrence  and  co-signature, 
interim  final  or  final  supplemental 
ethics  regulations.  However,  some 
agencies  have  still  not  issued  their 
plaimed  supplemental  standards 
regulations  in  interim  or  final  form. 

The  Office  of  Government  Ethics  has 
therefore  determined  to  permit  a  further 
preservation  of  existing  agency 
regulatory  standards  of  conduct 
provisions  described  above  imtil 
November  1,  1996  (or  until  issuance  by 
each  agency  listed  of  its  supplemental 
regulation,  whichever  comes  first),  for 
those  agencies  which  are  actively 


working  in  conjunction  with  OGE  on 
draft  supplemental  standards 
regulations.  The  agencies  subject  to  this 
further  grandfathering  grace  period 
extension,  as  provided  in  the  notes 
(which  are  hereby  being  further 
amended)  following  5  CFR  2635.403(a) 
and  2635.803,  are  enumerated  at  new 
appendix  D  which  OGE  is  adding  to  part 
2635.  The  agencies  are  listed  in  the 
order  of  the  assignment  of  their  chapter 
numbers  at  the  end  of  5  CFR.  Agencies 
not  Usted  either  have  not  expressed  an 
interest  in  issuing  supplemental  agency 
ethics  regulations,  have  indicated  to 
OGE  that  they  are  no  longer  interested 
in  a  further  grace  period  extension,  or 
have  already  issued  final  or  interim 
final  supplemental  standards.  The 
agencies  listed  should  take  advantage  of 
this  final  further  extension  to  complete 
the  issuance,  with  OGE  concurrence  and 
co-signature,  of  replacement  regulations 
for  grandfathered  provisions  which 
otherwrise  will  be  superseded  this  fall  at 
the  end  of  this  extension. 

The  Office  of  Government  Ethics  does 
note  that  it  is  not  by  this  rulemaking, 
which  only  affects  grandfathered 
provisions,  .setting  a  deadline  for 
agencies  to  submit  supplemental  ethics 
regulations.  Agencies  can.  with  OGE 
concurrence  and  co-signature,  issue 
supplemental  at  any  time.  Further,  they 
can,  at  any  time,  have  new  title  5  CFR 
chapters  reserved  through  OGE  and  OFR 
for  such  purpose  if  they  have  not 
already  done  so.  Moreover,  if  an 
agency's  prohibited  financial  interest 
(and/or  prior  approval)  restrictions  are 
based  on  specific  authority  independent 
of  5  CFR  part  2635,  they  are  not 
superseded  by  the  5  CFR  part  2635 
executive  branchwide  standards.  If  any 
related  regulatory  provisions  were 
located  in  its  old  agency  standards  of 
conduct,  the  agency  concerned  could, 
after  consultation  with  OGE,  retain  them 
in  their  existing  place  in  the  agency's 
own  CFR  title  and  chapter  or  move  the 
provisions  to  another  appropriate  part  of 
its  regulations.  See  5  CFR 
2635.105(c)(3). 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d),  as 
Deputy  Director  of  the  Office  of 
Government  Ethics,  I  find  good  cause 
exists  for  waiving  the  general  notice  of 
proposed  rulemaking  and  30-day  delay 
in  effectiveness  as  to  this  further  grace 
period  extension.  The  notice  and 
delayed  effective  date  are  being  waived 
because  this  rulemaking  concerns  a 
matter  of  agency  organization,  practice 
and  procedure.  FurUiermore,  it  is  in  the 
public  interest  that  those  agencies 
concerned  have  adequate  time  to 
promulgate  successor  provisions  to  their 


existing  standards  of  conduct 
regulations  in  these  two  areas  without  a 
lapse  in  necessary  regulatory 
restrictions. 

Executive  Order  12866 

In  promulgating  this  grace  period 
extension  technical  amendment,  the 
Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  appUcable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  amendment 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order,  as  it  is  not  deemed 
"significant"  thereunder. 

Regulatory  Flexibility  Act 

As  Deputy  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  executive 
branch  departments  and  agencies  and 
their  employees. 

Paperwork  Redue  tior  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  rulemaking  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Sub)ect8  in  5  CFR  Part  2635 

Confhct  of  interests.  Government 
employees. 

Approved:  August  1st,  1996. 
F.  Gary  Davis, 
Deputy  Director,  Office  cf  Government  Ethics. 

Accordingly,  pursuant  to  its  authority 
under  title  IV  of  the  Ethics  in 
Government  Act  and  Executive  Order 
12674/12731,  the  Office  of  Government 
Ethics  is  amending  5  CFR  part  2635  as 
follows: 

PART2635— [AMENDEDl 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Audiority:  5  U.S.C.  7351,  7353;  5  U.S.C. 
App.  (Ethics  in  Government  Act  of  1978); 
E.O.  12674,  54  FR  15159,  3  CFR,  1989  Comp., 
p.  215.  as  modified  by  E.O.  12731,  55  FR 
42547,  3  CFR,  1990  Comp.,  p.  306. 

2.  The  notes  following  both 
§§  2635.403(a)  and  2635.803  are 
amended  by  adding  a  new  sentence  at 
the  end  of  each  to  read  as  follows: 

Note:  *  *  *  Provided  still  further,  that  for 
those  agencies  listed  in  appendix  D  to  this 
part,  the  grace  period  for  any  such  existing 
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provisions  shall  be  further  extended  until 
November  1, 1996  or  until  issuance  by  each 
individual  agency  concerned  of  a 
supplemental  regulation,  whichever  occurs 

first. 

3.  A  new  appendix  D  is  added  at  the 
end  of  part  2635  to  read  as  follows: 

.\ppendix  D  to  Part  2635— Agencies 
Entitled  to  Another  Further  (Fourth) 
Grace  Period  Extension  Pursuant  to 
Notes  Following  §§  2635.4031a)  and 
2635.803 

1 .  Department  of  the  Treasury 

2.  Federal  Energy  Regulatory 
Commission 

3.  Department  of  the  Interior 

4.  Department  of  Commerce 

5.  Department  of  Justice 

6.  Federal  Communications  Commission 

7.  Securities  and  Exchange  Commission 

8.  United  States  Information  Agency 

9.  Occupational  Safety  and  Health 
Review  Commission 

10.  Department  of  State 

11.  Department  of  Labor 

12.  National  Science  Foundation 

13.  Small  Business  Administration 

14.  Department  of  Transportation 

15.  National  Transportation  Safety 
Board 

16.  General  Services  Administration 

17.  Board  of  Governors  of  the  Federal 
Reserve  System 

18.  National  Labor  Relations  Board 

1 9.  Peace  Corps 

20.  Consumer  Product  Safety 
Commission 

21.  Executive  Office  of  the  President 

22.  Department  of  Agricidture 

23.  Agency  for  International 
Development 

24.  Social  Security  Administration 

[PR  Doc.  96-19971  Filed  8-6-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

General  Administrative  Regulations; 
Reinsurance  Agreement — Standards 
for  Approval 

A(ifi|teY:  Federal  Crop  Insurance 

(Corporation. 

ACnON:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  its 
General  Administrative  Regulations  by 
revising  the  Disputes  clause.  The 
intended  effect  of  this  nde  is  to  provide 
reinsured  companies  with  an  informal 
reconsideration  process  through  an 
administrative  officer  of  FCIC  and  the 


right  to  appeal  the  administrative 
officer's  determination  to  the  Board  of 
Contract  Appeals. 
EFFECTIVE  DATE:  August  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak,  (202)  720-2832. 

SUPPl£MENTARY  INFORMATION: 

Executive  Order  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  12866  and 
Depfirtmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  estabUshed  for  these  regulations  is 
March  31, 1999. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  Unfunded  Mandates 
Reform  Act  of  1995. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  estabUshes  requirements' for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost 'benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  sectiC^n 
205  of  the  UMRA  generally  requires  x 
FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  cosdy, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  of 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 


Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Regulatory  Flexibility  Act  Analysis 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  The  amount  of 
work  required  of  the  insurance 
companies  should  not  increase  because 
this  action  only  changes  the  forum 
which  determines  the  validity  of 
decisions  rendered  by  the  agency. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§  605)  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12778 

The  Office  of  the  General  Coimsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
vdll  preempt  State  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
contained  in  these  regulations  and  the 
appeal  provisions  promulgated  by  the 
Board  of  Contract  Appeals,  7  CFR  part 
24,  subtitle  A,  must  be  exhausted  before 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
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Review  program  to  eliminate 
unnecessars-  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

As  a  result  of  the  Departmental 
reorganization  mandated  by  the 
Department  of  .A.gncultiu« 
Reorganization  Act  of  1994,  FQC  must 
amend  its  dispute  provisions  located  at 
7  CFR  400.169  to  provide  reinsured 
companies  with  a  mechanism  to  request 
reconsideration  of  appeal  of  adverse 
decisions  determined  bv  FCIC. 

On  May  1,  1995,  FCIC  published  an 
interim  rule  in  the  Federal  Registerat 
60  FR  21035  to  amend  the  General  Crop 
Insurance  Regulations.  SuDpart  L, 
Reinsurance  Agreement;  Standards  for 
Approval,  by  revising  the  disputes 
clause  to  provide  reinsured  companies 
with  an  informal  appeal  process  through 
the  FCIC,  and  a  formal  appeal  process 
through  the  United  States  Department  of 
Agriculture  Board  of  Contract  Appeals 
(BCA),  for  the  purpose  of  resolving 
disputes  between  the  FCIC  and 
reinsured  companies  on  Standard 
Reinsurance  Agreement  (SR.A)  issues. 
Following  publication  of  that  interim 
rule,  the  piiKlic  was  afforded  60  days  to 
submit  wTitten  comments,  data,  and 
opinions.  On  August  7.  1995.  FCIC 
extended  the  comment  period  for  these 
regulations  to  August  18,  1995  (60  FR 
40055).  Three  comments,  two  from 
private  law  firms  and  one  from  a  trade 
association  were  received  in  response  to 
the  requests  for  comment  on  the  interim 
nile. 

Comment:  All  3  comments  questioned 
the  jurisdiction  of  the  United  States 
Department  of  Agnculture  BCA  over 
SRA  issues  in  dispute  since  the  SRA  is 
not  a  typical  Federal  procurement 
contract. 

Response:  The  BCA  continues  to 
function  as  the  agency  board  pursuant 
to  the  Contract  Disputes  Act  of  1978 
(Act),  and  as  the  agency  board  pursuant 
to  juirisdiction  outside  the  Act  as  set 
forth  in  7  CFR  §  24.4.  The  BCA's 
jurisdiction  is  not  and  never  has  been, 
limited  to  procurement  disputes 
Section  24  4  has  been  expanded  to 
specifically  cover  appeals  of  final 
administrative  determinations  of  FCIC 
pertaining  to  the  SR^s  under  7  CFR 
§400, 169(d).  Since  BCA  has  jurisdiction 
over  these  issues,  the  disputes  are  not 
"adverse  decisions"  subject  to  appeal 
before  the  National  Appeals  Division 
accordmg  to  7  U.S.C.  §  6991   They  also 
are  specifically  excluded  from  the  scope 
of  Farm  Service  Agency  informal  appeal 
regulations  published  at  7  CFR  part  780. 
Disputes  involving  SRAs  raise  factual 
and  legal  questions  of  a  contractual 
nature  which  fall  within  the  express 


expertise  of  the  BCA.  The  rules  of 
procedure  for  these  appeals  are  the  same 
as  for  all  others  under  ~  CFR  part  24. 
Them  is  no  longer  a  distinction  between 
"statutory"  and  "nonstatutory"  appeals. 

Comment:  All  3  comments  expressed 
concern  with  respect  to  the  BCA's 
jurisdiction  to  hear  appeals  of  final 
determinations  rendered  under 
§400.169. 

Response:  The  BCA  amended  its 
jurisdictional  provisions  on  November 
7,  1995  (60  FR  56206)  to  provide  the 
BCA  with  jurisdiction  over  final 
administrative  determinations  of  the 
FCIC  pertaining  to  SRAs  under  7  CFR 
§  400.169(d).  That  is  separate  from  its 
jurisdiction  to  hear  contract  disputes 
under  the  Contract  Disputes  Act. 
Therefore,  no  change  will  be  made. 

Comment:  Two  commentors 
questioned  the  nonappealabihty  of  FCIC 
decisions  rendered  under  bulletins  and 
directives  and  complained  that  FQC 
was  limiting  the  companies'  due  process 
rights  by  limiting  the  types  of  disputes 
appealable. 

Response:  The  interim  rule  does  not 
limit  the  companies'  due  process  rights 
or  their  right  to  appeal  any  decision  of 
FCIC  based  on  any  bulletin  or  directive 
that  affects,  interprets,  explains  or 
restricts  any  term  of  the  SRA.  FCIC  has 
the  right  to  limit  the  appeal  of  any 
decision  that  is  solely  within  its 
discretion  and  not  required  under  the 
SRA.  Bulletins  or  directives  that  do  not 
affect,  interpret,  explain  or  restrict  any 
term  of  the  SRA  include,  but  are  not 
limited  to,  those  that  provide  changes  in 
crop  insurance  pohcies  before  the 
contract  change  date,  the  addition  of 
new  crop  insurance  pohcies  ca 
programs,  granting  relief  from 
requirements  or  sanctions  if  such 
requirements  or  sanctions  are  not 
required  by  the  SRA,  and  requiring 
companies  to  take  actions  to  protect  the 
integrity  of  the  program,  even  if  such 
action  may  cause  the  company  to  incur 
additional  costs,  provided  such 
requirement  is  implemented  before  the 
start  of  the  reinsurance  year.  No  change 
will  be  made  to  the  rule. 

Comment:  All  three  commentors 
expressed  concern  with  respect  to  the 
propriety  of  permitting  the  Director  of 
Compliance  and  the  Director  of 
Insurance  Services  to  render  final 
administrative  decisions. 

Response:  Section  400.169  provides 
an  informal  mechanism  for  companies 
to  challenge  decisions  rendered  by 
FCIC.  Reconsideration  of  these 
decisions  allows  the  division  that 
rendered  the  decision  the  opportunity  to 
correct  any  error  prior  to  an  appeal  to 
the  BCA.  The  Directors  of  Compliance 
and  Insurance  Services  are  persons  with 


the  most  knowledge  of  the  programs 
they  administor  and  are  most  quahfied 
to  render  final  determinations. 
Therefore,  there  is  no  need  to  amend  the 
rvile  to  have  the  Deputy  Manager  make 
final  determinations. 

Comment:  One  commentor 
questioned  whether  a  FCIC  decision  of 
appealability  itself  should  be  review^le 
or  appealable. 

Response:  Nothing  in  this  rule 
prohibits  a  company  from  seeking  a 
review  of  a  determination  of 
nonappealabihty  from  the  BCA.  The 
issue  on  appeal  would  be  limited  to  a 
determination  of  whether  the  decision 
of  FCIC  was  based  on  a  provision  of  the 
SRA,  a  compUance  review,  or  a  bulletin 
or  directive  which  affects,  interprets, 
explains  or  restricts  a  term  of  the  SRA. 

Comment:  Two  comments  were 
received  with  respect  to  the  definition 
of  "contracting  officer."  The 
commentors  suggested  that  the  term  be 
amended  to  include  the  Directors  of 
Insurance  Services  and  Compliance  and 
that  these  persons  be  given  authority  to 
settle  disputes. 

Response:  The  term  "contracting 
officer"  is  not  defined  in  FCIC's 
regulations.  Further,  the  Manager  of 
FQC  has  the  authority  to  designate 
contracting  officers  and  provide  these 
persons  with  the  authority  to  resolve 
disputes  between  reinsured  companies 
and  FCIC.  This  rule  provides  a 
delegation  to  these  Directors  to  resolve 
such  disputes.  Therefore,  no  change  is 
necessary. 

Comment:  One  comment  suggested 
that  the  rule  be  amended  to  penni^ 
companies  to  bypa^  the  BCA  and  go 
directly  to  the  district  court  or  the 
National  Appeals  Division  (NAD). 

Response:  It  has  been  determined  that 
the  BCA  is  the  best  forum  to  hear  these 
appeals.  Although  the  BCA  may  not  be 
an  expert  with  respect  to  the  SRA,  it  has 
extensive  experience  in  contract 
matters.  Since  NAD  does  not  have 
jurisdiction  to  hear  any  matter  over 
which  the  BCA  has  jurisdiction,  the 
BCA  acquired  jurisdiction  over  these 
cases.  FCIC  has  no  authority  to  permit 
any  appeal  to  NAD.  Further, 
administrative  appeals  provide  the 
valuable  service  of  permittiLg  the 
Department  to  correct  any  errors  and, 
therefore,  conserving  judicial  resources. 
Therefore,  the  rule  will  not  be  amended 
to  permit  companies  to  appeal  directly 
to  the  Federal  courts  or  to  NAD. 

Comment:  One  comment  suggested 
that  the  rule  be  amended  to  specify  the 
forum  for  an  app>eal  of  a  BCA  decision. 
Response:  An  amendment  to  the  rule 
is  not  necessary.  The  administrative 
appeals  process  ends  with  a  BCA 
decision.  The  Department  of  Agriculture 


40954     Federal  Register  /  Vol.  61.  No.  153  /  Wednesday,  August  7,  1996  /  Rules  and  Regulations 


Reorganization  Act  provided  that  once 
the  administrative  appeals  process  is 
complete,  persons  may  bring  suit. 
Section  506(d)  of  the  Federal  Crop 
Insurance  Act,  as  amended,  states  that 
the  Federal  district  court  has  exclusive 
original  jurisdiction  over  any  suit 
brought  against  FCIC. 

The  comments  did  not  result  in  any 
change  to  the  final  rule.  Therefore,  the 
interim  rule  as  published  on  May  1, 
1995.  at  60  FR  21035  is  hereby  adopted 
as  a  final  rule 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance. 
Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  imended  (7  U.S.C. 
1501  et  seq.],  and  for  the  reasons  set 
forth  in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  adopts  as 
a  final  rule,  the  interim  rule  as 
published  at  60  FR  21035  on  May  1. 
1995. 

Signed  in  Washington,  D.C,  on  August  1, 
1996. 

Kenneth  D  .\ckerTnui, 
Manager.  Federal  Crop  Insurance 
Corporation 

[FR  Doc.  96-20036  Filed  8-6-96;  8:45  am] 
BILLMQ  COOE  MIO-FA-P 


Agricultural  Marketing  Service 

7  C»-R  Parts  922,  923,  and  924 
Pocket  No.  FV96-922-2  iFR] 

Assessment  Rates  tor  Specified 
Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  conunents. 

SUMMARY:  This  interim  final  rule 
establishes  assessment  rates  for 
Marketing  Order  Nos.  922,  923  and  924 
for  the  199&-97  and  subsequent  fiscal 
periods.  The  Washington  Apricot 
Marketing  Committee.  Washington 
Cherry  Marketing  Committee,  and 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  (Committees)  are 
responsible  for  local  administration  of 
the  marketing  orders  wrhich  regulate  the 
handling  of  apricots  and  cherries  grown 
in  designated  counties  in  Washington, 
and  prunes  grown  in  designated 
counties  in  Washington  and  in  Umatilla 
County,  Oregon.  Authorizatiojj  to  assess 
apricot,  cherry  and  prune  handlers 
enables  the  Conunittees  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  programs. 


DATES:  Effective  on  April  1, 1996. 
Comments  received  by  September  6, 
1996.  v»rill  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Conunents  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  PO  Box  96456.  room  2523-S, 
Washington,  DC  20090-6456.  FAX  (202) 
720-5698.  Conunents  should  reference 
the  docket  number  and  the  date  and 
page  niunber  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  pubhc 
inspection  in  the  Office  of  the  Docket 
Clerk  duxing  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tershirra  Yeager,  Marketing  Assistant. 
Marketing  Order  Administrative  Branch. 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  PO  Box  96456.  Room  2522-S. 
Washington,  DC  20090-6456.  telephone 
(202)  720-5127,  FAX  (202)  720-5698.  or 
Teresa  L.  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW  Third  Avenue, 
room  369,  Portland,  OR  97204, 
telephone  (503)  326-2724,  FAX  (503) 
326-7440.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO  Box  96456,  Room 
2523-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax#  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  922  (7  CFR  part  922), 
regulatiiig^the  handling  of  apricots 
grown  in  designated  counties  in 
Washington;  Marketing  Order  No.  923  (7 
CFR  part  923)  regulating  the  handling  of 
sweet  cherries  grown  in  designated 
coxmties  in  Washington;  and  Marketing 
Order  No.  924  (7  CFR  part  924) 
regulating  the  handling  of  fiesh  prunes 
grown  in  designated  counties  in 
Washington  and  in  Umatilla  County, 
Oregon,  hereinafter  referred  to  as  the 
"orders."  The  marketing  agreements  and 
orders  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  orders 
now  in  effect,  handlers  in  designated 
areas  are  subject  to  assessments.  Funds 
to  administer  the  orders  are  derived 


from  such  assessments.  It  is  intended 
that  the  assessment  rates  as  issued 
herein  will  be  applicable  to  all 
assessable  apricots,  cherries,  and  prunes 
beginning  April  1,  1996,  and  continuing 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handlers  are  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  55  handlers 
of  Washington  apricots,  55  handlers  of 
Washington  sweet  cherries,  and  30 
handlers  of  Washington-Oregon  fresh 
primes  subject  to  regulation  under  the 
marketing  orders.  In  addition,  there  are 
about  190  Washington  apricot 
producers.  1.100  Washington  sweet 
cherry  producers,  and  350  Washington- 
Oregon  fresh  prune  producers  in  the 
respective  production  areas.  Small 
agricidtural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Washington  apricot. 
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Washington  cherry,  and  Washington- 
Oregon  fresh  prune  producers  and 
handlers  may  be  classified  as  small 
entities.  Interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

The  orders  provide  authority  for  the 
Committees,  with  the  approval  of  the 
Department,  to  formulate  annual 
budgets  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  programs.  The  members  of  the 
Committees  are  producers  and  handlers 
of  designated  counties  in  Washington 
and  in  Umatilla  County,  Oregon.  They 
are  familiar  with  the  Committees  needs 
and  vkrith  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  appropriate 
budgets  and  assessment  rates.  The 
assessment  rates  are  formulated  and 
discussed  in  pubhc  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Washington  Apricot  Marketing 
Committee  met  on  May  16,  1996,  and 
unanimously  recommended  1996-97 
expenditures  of  $9,385  and  an 
assessment  rate  of  $3.00  per  ton  of 
apricots.  In  comparison,  last  year's 
budgeted  expenditures  were  $9,594. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  apricots  grown  in 
designated  coimties  in  Washington. 
Apricot  shipments  for  the  year  are 
estimated  at  2,300  tons  which  should 
provide  $6,900  in  assessment  income. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 

The  Wasnington  Cherry  Marketing 
Committee  met  on  May  17, 1996,  and 
unanimously  recommended  1996-97 
expenditiu^s  of  $56,665  and  assessment 
rate  of  $1.00  per  ton  of  cherries.  In 
comparison,  last  year's  budgeted 
expenditures  were  $55,393. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cherries  grown  in 
designated  counties  in  Washington. 
Shipments  for  the  year  are  estimated  at 
30,000  tons  which  should  provide 
$30,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Fimds  in  the  reserve  will  be  kopt  within 
the  maximum  permitted  by  the  order. 


The  Washington-Oregon  Fresh  Pnme 
Committee  met  on  May  29, 1996,  and 
unanimously  recommended  1996-97 
expenditures  of  $6,645  and  an 
assessment  rate  of  $1.00  per  ton  of  fresh 
prunes.  In  comparison,  last  year's 
budgeted  expenditures  were  $10,018. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  prunes  grown  in 
designated  counties  in  Washington  and 
Umatilla  County,  Oregon.  Fresh  prune 
shipments  for  the  year  are  estimated  at 
2,700  tons  which  should  provide  $2,700 
in  assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

The  Committees  voted  against  having 
an  assessment  rate  for  their  respective 
programs  for  the  1995-96  fiscal  year. 
Major  expenditures  recommended  by 
the  Committees  for  the  1996-97  year 
include  salary  expenses,  and  office 
expenses. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  Therefore,  the 
AMS  has  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

The  assessment  rates  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the         * 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Conunittees  or  other  available 
information. 

Although  these  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Committees  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
consider  recommendations  for 
modification  of  the  assessment  rates. 
The  dates  and  times  of  Committee 
meetings  are  available  from  the 
Committees  or  the  Department. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  Assessment 
rates  are  needed.  Further  rulemaking 
will  be  undertaken  as  necessary.  The 
Committees'  1996-97  budgets  and  those 
for  subsequent  fiscal  periods  will  be 


reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committees  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  uimecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1996-97  fiscal 
period  began  on  April  1, 1996,  and  the 
marketing  orders  require  that  the  rates 
of  assessment  for  each  fiscal  period 
apply  to  all  assessable  apricots,  cherries 
and  prunes  handled  during  such  fiscal 
period;  (3)  handlers  are  aware  of  the 
actions  which  were  recommended  by 
the  Committees  at  public  meetings  and 
are  similar  to  other  assessment  rate 
actions  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  rule. 

List  of  Sub|ects 

7  CFR  Part  922    ' 

Apricots,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  923 

Cherries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  924 

Plums,  Prunes,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  922.  923.  and  924 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  922,  923,  and  924  continue  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  These  sections  will  apftear  in  the 
code  of  Federal  Regulations. 
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PART  922— APRICOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 

2.  A  new  subpart — Assessment  Rate 
consisting  of  a  new  §922.235  is  added 
to  read  as  follows: 

Subpart— Assessment  Rate 

§922.235    Assessment  rate. 

Un  diid  after  Apiii  1,  1996,  an 
assessment  rate  of  $3.00  per  ton  is 
established  for  the  Washington  Apricot 
Marketing  Committee. 

PART  923— SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

3  A  new  center  heading — Assessment 
Rate  consisting  0f  a  new  §923.236  is 
added  to  read  as  follows: 

Assessment  Rate 

§923.236    Assessment  Rate. 

On  diid  after  Apru  1,  1996,  an 
assessment  rate  of  $1.00  per  ton  is 
established  for  the  Washington  Cherry 
Marketing  Committee 

PART  924— FRESH- PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  IN  UMATILLA 
COUNTY,  OREGON 

4.  A  new  subpart — Assessment  Rate 
consisting  of  a  newr§  924.236  is  added 
to  read  as  follows^ 

Subpart— Assessment  Rate 

§  924. 236    A  ssessment  rate. 

On  drill  dftpr  .April  1, 1996,  an 
assessment  rate  of  $1.00  per  ton  is 
established  for  the  Washington-Oregon 
Fresh  Prune  Marketing  Committee. 

Dated:  July  30.  1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  96-19782  Filed  8-6-96;  8:45  am] 
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7  CFR  Parts  924  and  944 
[Docket  No  FV95-924-1FR1 

Fresh  Prunes  Grown  in  WasnmgtGn 
and  Oregon.  Handling  Requirement 
Revision;  Fruits;  Import  Regulations; 
Fresh  Prune  Import  Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  changes  the 
effective  period  of  the  handUng 
regulations  in  effect  for  shipments  of 
fresh  prunes  grown  in  specified 


counties  of  Washington  and  in  Umatilla 
County,  Oregon  under  Marketing  Order 
No.  924  to  coincide  with  the  domestic 
shipping  season.  This  final  rule  also 
establishes  grade,  size,  and  quality 
requirements  for  prune  variety  plums 
(fresh  pnmes)  imported  into  the  United 
States.  The  import  requirements  are 
issued  pursuant  to  the  authority  in 
section  8e  of  the  amended  Agricultural 
Marketing  Agreement  Act  of  1937. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  September  6,  1996. 
FOR  FURTHER  INFORmiATION  CONTACT: 
Anne  M.  Dec,  Marketing  Order 
Administration  Branch,  AMS,  USDA, 
P.O.  Box  96456,  room  2526-S, 
Washington,  D.C.  20090-6456; 
telephone:  (202)  720-5127;  or  Teresa 
Hutchinson,  Northwest  Marketing  Field 
Office,  AMS,  USDA,  1220  S.W.  Third 
Avenue,  room  369,  Portlind,  Oregon 
97204;  telephone:  (503)  326-2725. 
Small  businesses  may  request 
inlbnnation  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  D.C.  20090-6456; 
telephone  (202)  720-2491,  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  924  (7  CFR  Part  924),  as  amended, 
regulating  the  handling  of  fi^sh  prunes 
grown  in  Washington  and  Oregon, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  final  rule  is  also  issued  imder 
section  8e  of  therAct,  which  provides 
that  whenever  certain  specified 
commodities,  including  fresh  prunes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  final  rule  in 
conformance  writh  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  will  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  final  rule  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  5  handlers 
subject  to  regulation  under  the  order 
and  about  350  producers  of  Washington- 
Oregon  fresh  prunes.  There  are  no 
known  importers  of  fresh  prunes.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $500,000  and 
small  agricultural  service  firms,  which 
include  fresh  prune  handlers  and 
importers,  are  defined  as  those  whose 
annual  receipts  are  less  than  $5,000,000. 
A  majority  of  these  producers  and 
handlers  may  be  classified  as  small 
entities. 

Currently,  the  grade,  size,  and  quality 
regulations  under  the  order  are  effective 
throughout  the  entire  year.  This  final 
rule  changes  the  effective  dates  of  these 
handling  regulations  to  July  15  through 
September  30  each  year,  so  that  the 
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regulatory  period  more  closely 
coincides  with  the  marketing  season  for 
fresh  prunes  grovm  in  Washington  and 
Oregon.  This  period  includes  additional 
time  after  the  last  day  of  harvest  when 
some  lots  of  fruit  may  be  kept  in  cold 
storage  prior  to  shipment. 

Consistent  with  section  8e  of  the  Act, 
fresh  prunes  offered  for  importation  into 
the  United  States  are  to  be  regulated 
based  on  the  requirements  under  the 
order  and  during  the  same  period  of 
time  when  Washington  and  Oregon 
fresh  prunes  are  regulated.  However, 
fr«sh  prunes  are  not,  at  this  time,  being 
imported  into  the  United  States. 

This  rule  states  that,  from  July  15 
through  September  30  each  year,  fresh 
prunes  imported  into  the  United  States 
are  required  to  meet  the  same  minimum 
grade,  size,  and  quality  requirements  as 
those  for  fresh  prunes  under  the  order. 
Li  addition,  the  reporting  requirements 
that  importers  would  be  required  to 
comply  with  are  the  same  as  those 
required  for  the  importation  of  other 
commodities. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Most  of^e  prune  variety  plums  (fresh 
prunes)  grtlwn  in  the  United  States  are 
produced  in  certain  counties  in 
Washington  and  in  Umatilla  County, 
Oregon.  Such  iresh  prunes  are  regulated 
imder  the  order  which  establishes 
minimum  grade,  size,  and  quality 
requirements  for  fresh  prunes.  There  is 
no  other  Federal  marketing  order 
regulating  plums  or  fresh  prunes.  The 
Washington  and  Oregon  fresh  prune 
industry  ships  throughout  the  United 
States.  Between  1990  and  1994, 
shipments  of  fresh  prunes  from 
Washington  and  Oregon  ranged  from  8.4 
to  22.6  million  pounds. 

The  grade,  size,  and  quality  of  fresh 
prunes  grown  in  Washington  and 
Oregon  are  regulated  under  the  order. 
These  handling  requirements  do  not 
change  substantially  from  season  to 
season,  and  they  have  been  issued  on  a 
continuing  basis  subject  to  amendment, 
modification,  or  suspension  as  may  be 
determined  by  the  Secretary.  Currently, 
the  handling  regulations  under  the  order 
are  effective  throughout  the  entire  year. 
This  final  rule  changes  the  effective 
dates  of  the  handling  regulations  to  July 
15  through  September  30  each  year,  so 
that  the  regulatory  period  more  closely 
coincides  with  the  marketing  season  for 
fresh  prunes  grovkoi  in  Washington  and 
Oregon.  This  period  includes  additional 
time  after  the  last  day  of  harvest  when 
some  lots  of  fruit  may  be  kept  in  cold 
storage  prior  to  shipment. 


Fresh  prunes  offered  for  importation 
into  the  United  States  are  regulated 
based  on  the  requirements  under  the 
order  and  during  the  same  period  of 
time  when  Washington  and  Oregon 
fresh  prunes  are  regulated.  However, 
fresh  prunes  are  not,  at  this  time,  being 
imported  into  the  United  States. 

This  rule  states  that,  from  July  15 
through  September  30  each  year,  fresh 
primes  imported  into  the  United  States 
are  required  to  meet  the  same  minimimi 
grade,  size,  and  quaUty  requirements  as 
those  for  fresh  prunes  under  the  order. 

This  rule  ados  a  new  §  944.700  under 
7  CFR  Part  944 — Fruits;  Import 
Regulations  to  require  that  fresh  prunes 
imported  into  the  United  States,  except 
for  the  Brooks  and  President  varieties, 
meet  modified  requirements  of  the  U.S. 
No.  1  grade  as  set  forth  in  the  United 
States  Standards  for  Grades  of  Fresh 
Plums  and  Prunes  (7  CFR  Parts  51.1520 
through  51.1538),  and  a  minimimi  size 
requirement  of  VA  inches  in  diameter. 
The  modifications  to  the  U.S.  No.  1 
standard  are  as  follows:  (1)  At  least  two- 
thirds  of  the  surface  must  be  purpUsh  in 
color;  and  (2)  there  caimot  be  more  than 
15  percent  total  defects  in  any  lot.  These 
defects,  by  count,  cannot  exceed  the 
following  tolerances:  (a)  A  maximum  of 
10  percent  of  the  defects  may  not  meet 
color  requirements;  (b)  a  maximum  of 
10  percent  of  the  defects  may  not  meet 
the  minimum  diameter  requirements; 
and  (c)  a  maximum  of  10  percent  of  the 
defects  may  be  in  the  remaining  grade 
requirements  (misshapen  and  dirty  fresh 
prunes).  However,  not  more  than  5 
percent  of  the  remaining  grade 
requirements  may  constitute  serious 
damage,  including  a  maximvun  of  1 
percent  for  decay. 

This  rule  also  establishes  the  period 
of  time  for  the  regulation  of  imported 
fresh  prunes.  From  July  15  through 
September  30  of  each  year,  fresh  primes 
imported  into  the-United  States  vrill  be 
subject  to  the  minimum  grade,  size  and 
quality  requirements  effective  under  the 
order.  This  is  the  same  period  that  such 
requirements  are  to  be  in  effect  for  fresh 
prunes  under  the  order.  Imports  arriving 
before  the  domestic  commodity's 
shipping  season  begins  or  after  the 
domestic  commodity's  shipping  season 
ends  will  not  be  subject  to  the  import 
requirements. 

Importers  are  responsible  for 
arranging  for  the  required  inspection 
and  certification  prior  to  importation. 
Importation  is  defined  to  mean  release 
from  custody  of  the  United  States 
Customs  Service.  Such  inspection 
services  are  available  on  a  fee-for- 
service  basis.  This  action  could 
therefore  result  in  increased  costs 
associated  writh  importing  fresh  prunes. 


The  additional  costs  should  be  offset, 
however,  by  the  benefits  accrued  by 
ensuring  that  only  acceptable  quality 
fruit  is  present  in  the  U.S.  marketplace. 
Such  quahty  assurance  promotes  buyer 
satisfaction  and  increased  sales. 

This  rule  also  authorizes  limited 
quantity  exemptions  from  the  import 
requirements  specified  herein. 
Individual  shipments  of  Stanley  and 
Merton  variety  fresh  prunes  of  less  than 
500  pounds,  and  individual  shipments 
of  other  fresh  prune  varieties  of  less 
than  350  pounds,  will  be  excluded  from 
the  import  requirements.  Additionally, 
fresh  prunes  imported  for  consumption 
by  charitable  institutions,  distribution 
by  rehef  agencies,  or  commercial 
processing  into  products  are  exempt 
from  the  import  requirements.  The 
marketing  order  provides  similar 
exemptions. 

To  ensure  that  fresh  prunes  imported 
exempt  from  the  grade,  size  and  quaUty 
requirements  are  utilized  in  exempt 
outlets,  this  rule  provides  that  suci 
fresh  prunes  are  subject  to  the  safeguard 
procedures  for  imported  fruit 
established  in  §944.350  (61  FR  13051, 
March  26, 1996). 

Under  these  procedures,  an  importer 
wishing  to  import  fresh  prunes  covered 
herein  for  exempt  uses  shall  complete  in 
triplicate,  prior  to  importation,  an 
"Importer's  Exempt  Commodity  Form." 
One  copy  will  be  held  by  the  importer 
or  customs  broker.  The  second  copy 
shall  be  sent  to  the  Marketing  Order 
Administration  Branch  (MOAB)  of  the 
Fruit  and  Vegetable  Division,  AMS, 
vdthin  2  days  of  the  entry  of  the 
shipment.  The  third  copy  shall 
accompany  the  exempt  lot  to  the 
receiver. 

The  form  can  be  obtained  from  the 
MOAB  bv  calling  (202)  720-6585  or 
sending  a  fax  to  (202)  720-5698.  The 
form  shall  be  completed  at  the  time  the 
commodity  enters  the  United  States. 
Information  called  for  on  the 
"Importer's  Exempt  Commodity  Form" 
shall  include: 

(1)  the  commodity  and  the  variety  (if 
known)  being  imported, 

(2)  the  date  and  place  of  inspection, 
if  used  to  enter  failing  product  or  culls 
as  exempt  (including  a  copy  of  the 
inspection  certificate), 

(3)  identifying  marits  or  numbers  on 
the  containers, 

(4)  identifying  numbers  on  the 
railroad  car,  truck  or  other 
transportation  vehicle  transporting 
product  to  the  receiver, 

(5)  the  name  and  address  of  the 
importer, 

(6)  the  place  and  date  of  entry, 

(7)  the  quantity  imported  (in  pounds), 
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(8)  the  name  and  address  of  the 
intended  receiver  (e.g.,  processor, 
charity,  or  other  exempt  receiver), 

(9)  the  intended  use  of  the  exempt 
commodity. 

(10)  the  U.S.  Customs  Service  entry 
number  and  harmonized  tariff  code 
number,  and 

(11)  such  other  information  as  may  be 
necessary  to  ensure  compliance  with 
this  regulation. 

The  third  copy  of  the  form  shall 
accompany  the  exempt  lot  to  its 
intended  destination.  The  exempt 
receiver  shall  certify  that  the  lot  has 
been  received  and  it  will  be  utiUzed  in 
an  exempt  outlet.  After  the  certification 
is  signed  by  the  receiver,  the  form 
would  be  returned  to  MOAB  by  the 
receiver,  within  2  days  of  receipt  of  the 
lot. 

Lots  that  are  exempt  from  the  grade, 
size,  and  quality  requirements  of  the 
fresh  prune  import  regulation  will  not 
be  subject  to  the  inspection  and 
certification  requirements  in  such 
regulation.  An  imported  lot  intended  for 
non-exempt  uses,  or  any  portion  of  such 
a  lot,  that  fails  estabhshed  grade,  size, 
and  quality  requirements,  can  be 
exported,  disposed  of  in  an  exempt 
outlet  following  the  procedure 
described  above,  or  otherwise 
destroyed,  under  the  supervision  of  the 
Federal  or  Federal-State  Inspection 
Service  with  the  costs  of  certifying  the 
disposal  of  such  fruit  borne  by  the 
importer. 

This  rule  also  amends  paragraph  (a)  of 
§  944.400  (7  CFR  Part  944).  That 
paragraph  designates  the  Federal  or 
Federal-State  Inspection  Service  of  the 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  as  the 
organization  to  perform  inspection  and 
certification  of  imported  fresh  fiiiits 
specified  in  section  8e  of  the  Act.  That 
paragraph  also  specifies  procedures  to 
be  followed  for  obtaining  the  required 
inspections.  This  final  rule  designates 
the  Federal  or  Federal-State  Inspection 
Service  and  Agriculture  and  Agri-Food 
Canada  as  the  organizations  authorized 
to  inspect  and  certify  foreign  produced 
fresh  prunes  as  meeting  import 
requirements  issued  pursuant  to  section 
Be. 

Paragraphs  (b),  (c),  and  (d)  of 
§  944.400,  specifying  additional 
procedures  for  obtaining  inspection  and 
certification  of  imported  fi^its  listed  in 
the  section,  remain  unchanged.  These 
procedures  are  followed  by  importers  to 
obtain  inspection  and  certification  of 
those  fresh  fniits  specified  in  section  Be 
which  are  offered  for  importation  into 
the  United  States. 


The  information  collection 
requirements  contained  in  this  final  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  and  have  been 
assigned  OMB  number  0581-0167. 

The  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  May  8,  1996  (61  FR  20756). 
A  30-day  comment  period,  which  ended 
June  7,  1996,  was  provided  for 
interested  persons.  No  comments  were 
received. 

In  accordance  with  section  Be  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  it  is  hereby  found  that 
this  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 


List  of  Subjects 

7  CFR  Part  924 

Marketing  agreements.  Plums.  Pnmes, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit.  Grapes,  Imports.  Kiwifruit. 
Limes.  Olives.  Oranges. 

For  the  reasons  set  forth  above.  7  CFR 
parts  924  and  944  are  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
parts  924  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  IN  UMATILLA 
COUNTY,  OREGON 

2.  In  section  924.319.  the  introductory 
text  of  paragraph  (a)  is  revised  to  read 
as  follows: 

§  924.31 9    Prune  Regulation  1 9. 

(a)  Diuing  the  period  beginning  July 
15  and  ending  September  30,  no  handler 
shall  handle  any  lot  of  prunes,  except 
prunes  of  the  Brooks  variety,  unless: 


PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  In  §  944.350.  the  section  heading 
and  paragraphs  (a)(1)  and  (a)(2)  are 
revised  to  read  as  follows: 


§  944.350    Safeguard  procedures  for 
avocados,  grapefruit,  kiwifruit,  limes,  olives, 
oranges,  prune  variety  plums  (fresh 
prunes),  and  table  grapes,  exempt  from 
grade,  size,  quality,  and  maturity 
requirements. 
laj  •    *    * 

(1)  Avocados,  grapefinit,  kiwifruit, 
limes,  olives,  oranges,  and  prune  variety 
plums  (fresh  prunes)  for  consumption 
by  charitable  institutions  or  distribution 
by  relief  agencies; 

(2)  Avocados,  grapefruit,  kiwifruit, 
limes,  oranges,  prune  variety  plimis 
(fresh  prunes),  and  table  grapes  for 
processing;  » 
***** 

4.  Section  944.400  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§  944,400    Designated  inspection  services 
and  procedure  for  obtaining  inspection  and 
certification  of  imported  avocados, 
grapefruit,  kiwifruit,  limes,  oranges,  prune 
variety  plums  (fresh  prunes),  and  table 
grapes  regulated  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act  of 
1937,  as  amended. 

(a)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
Division,  Agricultura!  Marketing 
Service,  United  States  Department  of 
Agriculture  is  hereby  designated  as  the 
governmental  inspection  service  for  the 
purpose  of  certifying  the  grade,  size, 
quality,  and  maturity  of  avocados, 
grapefruit,  limes,  nectarines,  oranges, 
prune  variety  plums  (fresh  prunes),  and 
table  grapes  that  are  imported  into  the 
United  States.  Agriculture  and  Agri- 
Food  Canada  is  also  designated  as  a 
governmental  inspection  service  for  the 
purpose  of  certifying  grade,  size,  quality 
and  maturity  of  prune  variety  plums 
(fresh  prunes)  only.  Inspection  by  the 
Federal  or  Federal-State  Inspection 
Service  or  the  Agriculture  and  Agri- 
Food  Canada,  with  appropriate  evidence 
thereof  in  the  form  of  an  official 
inspection  certificate,  issued  by  the 
respective  services,  applicable  to  the 
particular  shipment  of  the  specified 
fruit,  is  required  on  all  imports. 
Inspection  and  certification  by  the 
Federal  or  Federal-State  Inspection 
Service  will  be  available  upon 
application  in  accordance  with  the 
Regulations  Governing  Inspection, 
Certification  and  Standards  for  Fresh 
Fruits.  Vegetables,  and  Other  Products 
(7  CFR  part  51)  but,  since  inspectors  are 
not  located  in  the  immediate  vicinity  of 
some  of  the  small  ports  of  entry,  such 
as  those  in  southern  California, 
importers  of  avocados,  grapefruit,  fimes. 
nectarines,  oranges,  prune  variety  plums 
(fresh  prunes),  and  table  grapes  should 
make  arrangements  for  inspection 
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through  the  applicable  one  of  the 
following  offices,  at  least  the  specified 
number  of  the  days  prior  to  the  time 
when  the  firuit  will  be  imported: 

tt        *        *        *        * 

5.  A  new  §  944.700  is  added  to  read 
as  follows: 

§  944  700    Fresh  prune  Import  regulation. 

laj  Pursuant  to  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  the  importation 
into  the  United  States  of  any  fresh 
prunes,  other  than  the  Brooks  variety, 
during  the  period  July  15  through 
September  30  of  each  year  is  prohibited 
unless  such  fresh  prunes  meet  the 
following  requirements: 

(1)  Suoi  fresh  primes  grade  at  least 
U.S.  No.  1,  except  that  at  least  two- 
thirds  of  the  surface  of  the  fresh  prune 
is  required  to  be  purplish  in  color,  and 
such  fresh  prunes  measure  not  less  than 
IV4  inches  in  diameter  as  measured  by 

a  rigid  ring:  Provided,  That  the 
following  tolerances,  by  coimt,  of  the 
fresh  prunes  in  any  lot  shall  apply  in 
lieu  of  the  tolerance  for  defects  provided 
in  the  United  States  Standards  for 
Grades  of  Fresh  Plums  and  Prunes  (7 
CFR  51.1520  through  51.1538):  A  total 
of  not  more  than  15  percent  for  defects, 
including  therein  not  more  than  the 
following  percentage  for  the  defect 
Usted: 

(i)  10  percent  for  fresh  prunes  which 
fail  to  meet  the  color  reauirement; 

(ii)  10  percent  for  fresn  pnmes  which 
fail  to  meet  the  minimum  diameter 
requirement; 

(iii)  10  percent  for  fresh  prunes  which 
fail  to  meet  the  remaining  requirements 
of  the  grade:  Provided,  That  not  more 
than  one-half  of  this  amount,  or  5 
percent,  shall  be  allowed  for  defects 
causing  serious  damage,  including  in 
the  latter  amount  not  more  than  1 
percent  for  decay. 

(2)  [Reserved] 

(b)  The  importation  of  any  individual 
shipment  which,  in  the  aggregate,  does 
not  exceed  500  poimds  net  weight,  of 
fresh  prunes  of  the  Stanley  or  Merton 
varieties,  or  350  pounds  net  weight,  of 
fresh  prunes  of  any  variety  other  than 
the  Stanleyor  Merton  varieties,  is 
exempt  from  the  requirements  specified 
in  this  section. 

(c)  The  grade,  size  and  quality 
requirements  of  this  section  shall  not  be 
applicable  to  fresh  prunes  imported  for 
consumption  by  charitable  institutions, 
distribution  by  relief  agencies,  or 
commercial  processing  into  products, 
but  such  pnmes  shall  be  subject  to  the 
safeguard  provisions  in  §  944.350. 

(d)  The  term  "U.S.  No.  1"  shall  have 
the  same  meeming  as  when  used  in  the 
United  States  Standards  for  Grades  of 


Fresh  Plums  and  Prunes  (7  CFR  51.1520 
through  51.1538);  the  term  "purplish 
color"  shall  have  the  same  meaning  as 
when  used  in  the  Washington  State 
Department  of  Agriculture  Standards  for 
Italian  Prunes  (April  28, 1978),  and  the 
Oregon  State  Department  of  Agriculture 
Standards  for  Italian  Prunes  (October  5, 
1977);  the  term  "diameter"  means  the 
greatest  dimension  measured  at  right 
angles  to  a  line  from  the  stem  to  the 
blossom  end  of  the  fruit. 

(e)  The  term  "Prunes"  means  all 
varieties  of  plums,  classified  botanically 
as  Prunus  domestica,  except  those  of  the 
President  variety. 

(f)  The  term  "importation"  means 
release  fix)m  custody  of  the  United 
States  Customs  Service. 

(g)  Inspection  and  certification  service 
is  required  for  imports  and  will  be 
available  in  accordance  with  the     , 
regulation  designating  inspection 
services  and  procedure  for  obtaining 
inspection  and  certification  (7  CFR 
944.400). 

(h)  Any  lot  or  portion  thereof  which 
fails  to  meet  the  import  requirements, 
and  is  not  being  imported  for  purposes 
of  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  or  commercial  processing  into 
products,  prior  to  or  after  reconditioning 
may  be  exported  or  disposed  of  under 
the  supervision  of  the  Federal  or 
Federal-State  Inspection  Service  with 
the  costs  of  certifying  the  disposal  of 
such  fresh  prunes  borne  by  the 
importer. 

(i)  It  is  determined  that  fresh  prunes 
imported  into  the  United  States  shall 
meet  the  same  minimiun  grade,  size  and 
quality  requirements  as  those 
established  for  fresh  prunes  under 
Marketing  Order  No.  924  (7  CFR  part 
924). 

Dated:  August  1, 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[PR  Doc.  96-20035  Filed  a-6-96;  8:45  am) 
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7  CFR  Part  985 

(Docket  No  FV96-9&5-2  FIR] 

Spearmint  0*1  Produced  m  the  Fa- 
West;  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  writhout  change,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 


Spearmint  Oil  Administrative 
Committee  (Committee)  under 
Marketing  Order  No.  985  for  the  1996- 
97  and  subsequent  fiscal  periods.  The 
Committee  is  responsible  for  the  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of 
spearmint  oil  produced  in  the  Far  West. 
Authorization  to  assess  spearmint  oil 
handlers  enables  the  Committee  to  incur 
expenses  tkat  are  reasonable  and 
necessary  to  administer  the  program. 

EFFECTIVE  DATE:  Effective  on  June  1. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable* Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369.  Portland, 
Oregon  97204-2807;  telephone  (503) 
326-2724;  or  Tershirra  T.  Yeager, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525,  South 
Building.  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
5127.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-2491,  Fax  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  part  985).  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  and  designated  parts  of 
Cahfomia,  Nevada,  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order." 
The  marketing  order  is  effective  imder 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  Far  West  spearmint  oil 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  frt)m  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  spearmint  oil  beginning  June 
1, 1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
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present  an  irreconcilable  conflict  with 

this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
•  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
mhabitant.  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entrv'  of  the  ruling 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibihty. 

There  are  approximately  260 
producers  of  spearmmt  oil  in  the 
production  area  and  8  handlers  subject 
to  regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  armual  receipts  less  than 
S500.000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
ma)onty  of  sp>earmint  oil  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  spearmint  oil  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  of  Far  West  spearmint  oil. 
They  are  famiUar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 


assessment  rate  is  formulated  and 
discussed  in  a  pubUc  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportujiity  to  participate  and  provide 
input. 

The  Committee  met  on  February  27, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $230,752  and 
an  assessment  rate  of  SO.IO  per  pound 
of  spearmint  oil.  In  comparison,  last 
year's  budgeted  expenditures  were 
$233,272.  The  assessment  rate  of  S  10  is 
the  same  as  last  year's  established  rate. 
Major  expenditiu^s  recommended  by 
the  Committee  for  1996-97  include 
$96,200  for  administrative  expenses, 
$113,552  for  salaries,  and  $21,000  for 
committee  travel.  Budgeted  expenses  for 
these  items  in  1995-96  were  $102,900, 
$107,372,  and  $23,009,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Far  West  spearmint  oil 
Spearmint  oil  shipments  for  the  year  are 
estimated  at  2,081,610  pounds  which 
should  provide  $208,161  in  assessment 
income.  Income  derived  from  handier 
assessments,  along  with  interest  income 
and  funds  irom  the  committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  May  6, 
1996.  issue  of  the  Federal  Register  (61 
FR  20122).  That  rule  provided  for  a  30- 
day  comment  period.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
DeparUnent.  Committee  meetings  are 


open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
is  needed  The  Committee's  1996-97 
budget  and  those  for  subsequent  fiscal 
years  will  be  reviewed  and  as 
appropriate,  approved  by  the 
Department. 

After  consideration  of  all  relevant 

material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  the  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
begins  on  June  1 .  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  spearmint  oil  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  bv  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period,  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  985 

Spearmint  Oil,  Marketing  agreements. 
Oils  and  fats.  Reporting  and 
recordkeeping  requirements. 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

Accordingly,  the  interim  final  rule 
amending  7  CFR  900  which  was 
published  at  61  FR  20122  on  May  6, 
1996,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  1, 1996. 
Robert  C  Keeney, 

Director,  Frujt  and  Vegetable  Division. 
[FR  Doc.  96-20034  Filed  8-6-96;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  110 
[Notice  1996-14] 

Coordinated  Party  Expenditures 

agency:  Federal  Election  Commission. 
action:  Final  rule;  technical  amendment 

summary:  On  Jime  26,  1996,  the 
Supreme  Court  issued  a  decision  in 
Colo.  Repub.  Fed.  Camp.  Comm.  et  al. 
V.  F.E.C.  regarding  coordinated  party 
expenditures.  The  Commission  today  is 
publishing  a  technical  amendment  to 
conform  its  regulations  to  the  decision. 
The  Commission  also  is  publishing 
today  a  Notice  of  AvailabiUty  for  a 
Petition  for  Rulemaking  it  received  after 
the  decision. 

EFFECTIVE  DATE:  August  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Coimsel,  or  Ms.  Teresa  A.  Hennessy, 
Attorney,  999  E  Street.  N.W., 
Washington,  D.C.  20463,  (202)219-3690 
or (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Campaign  Act  of  1971 
("FECA")  governs,  inter  alia, 
coordinated  party  expenditures  by  party 
committees.  2  U.S.C.  441a(d).  A  party 
committee  is  a  political  committee  that 
represents  a  political  party  and  is  part 
of  the  official  party  structure.  1 1  CFR 
100.5(e)(4).  Piu-suant  to  11  CFR  110.7,  a 
party  committee  may  make  coordinated 
expenditures  on  behalf  of  a  candidate 
for  Federal  office  who  is  affiUated  with 
the  party  in  addition  to  direct 
contributions  to  the  candidate  under  2 
U.S.C.  441a(a).  The  Commission's 
regulations  specifically  provide  that  a 
national  committee  of  a  poUtical  party, 
and  a  State  committee  of  the  party,  may 
make  these  expenditures  in  connection 
with  the  general  election  campaign  of  a 
candidate  for  the  U.S.  House  of 
Representatives  ("House")  or  the  U.S. 
Senate  ("Senate").  11  CFR  110.7(b)(1). 
The  regulations  £ilso  provided  that  party 
committees  may  not  make  independent 
expenditures  on  behalf  of  a  candidate 
for  the  House  or  the  Senate.  11  CFR 
110.7(b)(4).  An  independent 
expenditure  is  an  expenditiue  that 
expressly  advocates  the  election  or 
defeat  of  a  candidate  for  Federal  office, 
see  11  CFR  100.22(a),  and  is  not 
coordinated  with  the  candidate  on 
whose  behalf  it  is  made.  11  CFR  109.1. 

In  Coyo.  Repub.  Fed.  Camp.  Comm.  et 
al.  V.  F.E.C.,  116  S.Ct.  2309  (1996),  the 
Commission  had  alleged,  inter  aha,  that 
the  Colorado  Republican  Federal 
Campaign  Committee  exceeded  the 
Act's  hmits  for  coordinated  party 


expenditures  when  it  financed 
advertisements  referring  to  a  Democratic 
candidate  for  the  U.S.  Senate  from 
Colorado.  The  Court  ruled  that  party 
committees  are  capable  of  making 
independent  expenditures  on  behalf  of 
their  candidates  for  Federal  office  and 
that  these  expenditm-es  are  not  subject 
to  the  coordinated  party  expenditure 
limits  at  2  U.S.C.  §441a(d).  116  S.Q. 
2312-15.  The  Court  also  stated  that, 
because  the  coordinated  party 
expenditure  Umits  for  presidential 
elections  were  not  at  issue  in  the  case, 
the  decision  did  not  "*  *  *  address 
issues  that  might  grow  out  of  the  pubUc 
funding  of  Presidential  campaigns".  116 
S.Ct.  2314.  Section  110.7(b)(4)  of  the 
Commission's  regulations  has  been 
deleted  to  follow  the  Supreme  Court's 
decision.  Since  the  ruling  is  limited  to 
congressional  campaigns,  the  Notice 
does  not  revise  the  provisions  for 
coordinated  party  expenditures  on 
behalf  of  presidential  candidates. 

Therefore,  the  Commission  is  . 
pubUshing  this  Notice  to  make  the 
necessary  technical  amendment  to  its 
regulations.  The  Notice  amends  1 1  CFR 
110.7  to  conform  to  the  Court's  decision. 
Because  the  amendment  is  merely 
technical,  it  is  exempt  from  the  notice 
and  comment  requirements  of  the 
Administrative  Procedure  Act.  See  2 
U.S.C.  553(b)(B).  It  is  also  exempt  &x>m 
the  legislative  review  provisions  of  the 
FECA.  See  2  U.S.C.  438(d).  These 
exemptions  allow  the  amendment  to  be 
made  effective  immediately  upon 
pubhcation  in  the  Federal  Register.  As 
a  result,  this  amendment  is  made 
effective  on  August  7,  1996. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

I  certify  that  the  attached  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  basis  of  the  certification  is 
that  the  rule's  repeal  is  necessary  to 
conform  to  a  recent  Supreme  Court 
decision.  The  repeal  permits,  but  does 
not  require,  the  expenditure  of  funds  in 
certain  Federal  campaigns.  Therefore, 
no  significant  economic  impact  is 
caused  by  the  final  rule. 

List  of  Subjects  inll  CFR  Part  110 

Campaign  funds,  PoUtical  committees 
and  parties. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  Chapter  I,  Title 
11  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  110— CONTRIBUTION  AND 
EXPENDfTURE  LIMITATIONS  AND 
PROHIBITIONS 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d(a)(8),  438(a)(8).  441a,  441b, 
441d,  441e,  44lf,  441g  and  441h. 

§110.7    Party  Committee  Ex,c»er.(jtt^  re 
Limitations  (2  U.8.C.  44U(d)i. 

2.  Section  110.7(b)(4)  is  removed. 
Dated:  August  2, 1996 

John  Warren  NfcGarrj, 

Vice  Chairman.  Federal  Election  Commission. 

[PR  Doc.  96-20102  Filed  8-06-96;  8:45  am) 

BILLING  CODE  671S-01-P 


OFPARTMENT  OF  TRANSPORTA"nON 

Federal  Aviation  Adn-i.n, :stf3tion 

14  CFR  Part  71 

[Airspace  Docket  No  9*>  A  F  A -03] 

Amendmer!  o*  Class  E  Airspace   Npw 
York,  NY 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  nUe. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  New  York,  NY 
to  accommodate  a  planned  Global 
Positioning  System  (GPS)  Standard 
Instnmient  Approach  Procedure  (SLAP) 
at  the  Lincoln  Park  Airport,  Lincoln 
Park,  NJ.  This  amendment  also  corrects 
the  description  of  the  New  York,  NY 
Class  E  Airspace  Area  published  as  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  RegUter  April  30, 1996  (61  FR 
19001).  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instnmient  Flight  Rules 
(IFR)  operations  at  Lincoln  Park  Airport. 
EFFECTIVE  DATE:  0901  UTC,  October  10. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:         ^ 
Mr.  Frances  T.  Jordan,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  Air  Traffic  Division,  Eastern 
Region,  Federal  Aviation 
Administration,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430,  telephone: 
(718)553-4521. 

SUPPLEMENTARY  INFORMATION: 

History    ^ 

On  April  30,  1996,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
establishing  a  Class  E  airspace  area  at 
New  York,  NY  (61  FR  19001).  The 
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development  of  a  GPS  SIAP  at  Lincoln 
Park  Airport,  Lincoln  Park.  NJ  made  this 
action  necessary.  This  action  also 
corrects  the  description  of  the  New 
York,  NY  Class  E  airspace  as  it  was 
published  in  the  Notice  Of  Proposed 
Rulemaking. 

Interested  peuties  were  invited  tp 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C,  dated 
August  17,  1995.  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
area  at  New  York,  NY.  The  development 
of  a  GPS  SIAP  at  Lincoln  Park  Airport. 
Lmcoln  Park,  S]  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
RWY  19  SL\P  at  the  airport. 

The  F.AA  has  determined  that  this 
regulation  only  involves  an  established 
bodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a    significant  reguJatory  action" 
under  E.xecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory'  Policies  and  Procedures  (44 
PR  10034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Adnamistration 
amends  14  CFR  Part  7$  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995  and  effective 
September  16, 1995.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         *         *         •         » 

AEA  NY  E5  New  York.  NY  [Amendedl 

John  F.  Kennedy  International  Airport,  New 
York,  NY 
(lat.  40"38'25"N,  long.  73''46'40"W.) 
Cananie  VOR/DME 

(lat.  40*36'45"N.,  long.  73''53'40"W.) 
LaGuardia  Airport,  New  York,  NY 

(lat.  40*46'38"N.,  long.  73''52'21"W.) 
LaGuardia  VOR/DME 

(lat.  40''47'01"N..  long.  73''52'06'W.) 
Teterboro  Airport,  N) 

(lat.  40»51'00"N.,  long.  74'03'40"W.) 
Network  Intemationai  Airport,  NJ 

(laL  40»41'34"N.,  long.  74«'10'07"W.) 
Moiristown  Municipal  Airport,  NJ 

(lat.  40"47'57"N.,  long.  74°24'54"W.) 
Chatham  NDB 

(lat.  40"44'27"N.,  long.  74°25'48"W.) 
Essex  County  Airport,  Caldwell,  NJ 

(lat.  40'52'30"N.,  long.  74''16'53"W.) 
MOREE  LOM 

(lat.  40°52'47"N.,  long.  74'*20'04"W.) 
Paterson  NDB 

(lat.  4ff'56'47"N..  long.  74»09'03"W.) 
Lincoln  Park  Airport,  NJ 
(lat.  40'56'51"N.,  long.  74''18'52"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.9-mile 
radius  of  John  F.  Kennedy  Intemationai 
Airport  and  within  2.7  miles  each  side  of  the 
Canarsie  VOR/DME  212"  radial,  extending 
from  the  Canarsie  VOR/DME  to  3.5  miles 
southwest  of  the  VOR  and  within  a  6.9-mile 
radius  of  LaGuardia  Airport  and  within  3.1 
miles  each  side  of  the  LaGuardia  VOR/DME 
035°  radial  extending  from  the  LaGuardia 
VOR/DME  to  8.1  miles  northeast  of  the 
LaGuardia  VOR/DME  and  within  a  6.7-mile 
radius  of  Tetertwro  Airport  and  within  3 
miles  either  side  of  a  048°  bearing  from  the 
northeast  end  of  a  northeast  to  southwest 
runway  at  Teterboro  Airport  extending  from 
the  6.7-mile  radius  area  to  10  miles  northeast 
of  the  northeast  end  of  the  runway  and 
within  a  7-mile  radius  of  Newark 
International  Airport  and  within  a  6.6-mile 
radius  of  Moiristown  Municipal  Airport  and 
within  8  miles  northwest  and  4  miles 
southeast  of  a  204°  bearing  from  the  Chatham 
NDB  extending  from  the  Chatham  NDB  to  16 
miles  southwest  of  the  NDB  and  within  a  6.6- 
mile  radius  of  Essex  County  Airport  and 
within  4  miles  north  and  8  miles  south  of  a 
276°  bearing  from  the  MOREE  LOM 
extending  from  the  MOREE  LOM  to  16  miles 
west  of  the  LOM  and  within  8  miles 
northwest  and  4  miles  southeast  of  a  057° 


bearing  from  the  Paterson  NDB  extending 
from  the  Paterson  NDB  to  16  miles  northeast 
of  the  NDB  and  within  a  7-mile  radius  of 
Lincoln  Park  Airport. 
»         »         •         *         « 

Issued  in  Jamaica,  New  York  on  July  9, 
1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
fPR  Dor  96-20157  Filed  8-6-96;  8:45  am) 

BtLLING  CODE  4910-t;M«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RMS6-1-000;  Order  No.  587] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

July  31,  1996 

AGENCY:  Federal  Enei^y  Regulatory 

Commission.  Energy. 

ACTION:  Final  rule;  notice  regarding 

electronic  filing  of  pro  forma  tariff 

sheets. 


summary:  The  Federal  Energy 
Regulaton,-  Commission  is  issuing  a 
notice  regarding  the  filing  of  pro  forma 
tariff  sheets  required  bv  the  final  rule, 
61  FR  39053  duly  26.  1996).  76  FERC 
161,042  (July  17,  1996).  Pipelines 
should  make  such  filings  electronically 
in  accordance  with  Section  154  4  of  the 
Commission's  regulations 
DATES:  This  final  rule  is  effective  August 
26,  1996.  The  pro  forma  tanff  filings 
will  be  made  pursuant  to  a  staggered 
schedule  in  October  through  December 
of  1996 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
-Michael  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street  NE.,  Washington,  DC  20426. 
(202) 208-2294. 
Marvin  Rosenberg.  Office  of  Economic 
Pojlicy,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426,  (202)  208- 
1283. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street  NE.,  Washington. 
DC  20426. 
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The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  or  1- 
800-856-3920.  To  access  CIPS,  set  your 
commvuiications  software  to  use  19200, 
14400. 12000. 9600, 7200,  4800,  2400, 
1200,  or  300  bps,  full  duplex,  no  parity. 
8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  document  will  be  available  on 
CIPS  in  ASCII  and  WordPerfect  5.1 
format.  The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  2A, 
888  First  Street  NE.,  Washington,  DC 
20426. 

The  Commission's  bulletin  board 
system  also  can  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system 

•  After  logging  on,  type:  /go  FERC 

To  access  the  FedWorld  system, 
through  the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

Or: 

•  Point  your  Web  Browser  to: 

http://www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorld  Tehiet  Site 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type: /go  FERC 

Standards  fur  Business  Practices  of 
Interstate  \afurai  Gas  Pipelines;  Notice 
Regarding  Elettronic  Filing  ot  Pro 
Forma  Tariff  Sheets 

IDocket  No.  RM96-1-000] 
July  31, 1996. 

In  the  Commission's  July  17, 1996  - 
order  in  this  docket, ^  the  Commission 
established  a  schedule  for  pipelines  to 
file  pro  forma  tariff  sheets  to  comply 
with  the  business  practice  standards 
adopted  by  the  Commission.  Pipelines 
making  pro  forma  tariff  filings  in 
response  to  this  order  should  make 
these  filings  electronically  as  provided 
in  Section  154.4  of  the  Commission's 
regulations. 


'  Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  Ordbr  No.  587,  61  FR  39053 
(July  26,  1996).  76  FERC  |61.042  (July  17,  1996). 


Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  96-19927  Filed  8-6-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  MEAL^H  AND 
HUMAN  SERVICES 

Pooa  ano  Drug  Aammistration 

21  CFR  Par  101 
[Docket  No  SAN -0031' 

Food  Laoelmg;  Nutrition  Labeling, 
Small  Business  Exemption 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

AQTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeUng  regulations  to  modify  the 
basis  on  which  low-volume  food 
products  of  small  businesses  are 
exempted  from  the  requirements  for 
nutrition  labeUng.  The  regulations  also 
establish  a  notification  procedure  for 
small  businesses  to  claim  exemption  for 
quaUfying  food  products.  This  final  rule 
is  in  response  to  the  Nutrition  Labeling 
and  Education  Act  Amendments  of  1993 
(the  1993  amendments),  and  it  is 
intended  to  provide  an  understanding  of 
how  the  small  business  food  labeUng 
exemption  provisions  of  the  1993 
amendments  operate. 
DATES:  The  effective  date  of  this  rule  is 
October  7,  1996. 

Submit  written  comments  on  the 
information  collection  requirements  by 
October  7,  1996.  This  information 
collection  has  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  for  90  days,  under  OMB  control 
no.  0910-0324. 

ADDRESSES:  Submit  written  comments 
on  the  information  collection 
requirements  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawm  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L.  McCowin,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
151),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4561. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Procedural 

On  November  8, 1990,  the  Nutrition 
Labeling  and  Education  Act  of  1990 


(Pub.  L.  101-535)  (the  1990 
amendments)  was  enacted.  This  new 
law  amended  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  in  a  number 
of  important  ways.  One  of  the  most 
notable  aspects  of  the  1990  amendments 
is  that  they  added  section  403{q)  to  the 
act  (21  U.S.C.  343(q)).  This  section,  as 
amended  by  the  Nutrition  Labeling  and 
Education  Act  Amendments  of  1993 
(Pub.  L.  103-80)  (the  1993  amendments) 
and  the  Dietary  Supplement  Health  and 
Education  Act  of  1994  (Pub.  L.  103-417) 
(the  DSHEA),  provides  that,  with  certain 
exceptions,  a  food,  including  both 
conventional  foods  and  dietary 
supplements,  is  misbranded  unless  its 
label  or  labeUng  bears  certain  nutrition 
information  (nutrition  labeling). 

Among  the  exceptions  that  Congress 
made  to  the  nutrition  labeling 
requirement  was  one  for  small 
businesses  based  upon  the  value  of  their 
gross  sales  (section  403(q)(5)(D)  of  Ae 
act).  Following  the  expression  of 
concerns  by  small  businesses  about  the 
narrow  coverage  of  the  exemption  and 
about  the  problems  that  relatively  small 
firms  would  have  in  meeting  the 
requirements  of  the  new  law,  Congress 
passed  the  1993  amendments 
establishing  a  new  exemption  for  low- 
volume  food  products  of  small 
businesses  under  section  403(q)(5)(E)  of 
the  act.  This  section  provides  that  low- 
volume  products  of  small  businesses 
need  not  be  nutrition  labeled. 

What  constitutes  a  low-volume  food 
product  is  defined  in  the  act  by  the 
nimiber  of  units  of  the  product  sold  per 
year;  what  constitutes  a  small  business 
is  defined  by  the  nvimber  of  full-time 
equivalent  employees  (Kit's)  that  the 
firm  employs.  For  a  food  product  to  be 
exempt  under  this  section,  a  small 
business  must  file  a  notice  with  FDA 
claiming  the  exemption  and  providing 
information  as  to:  (1)  The  average 
number  of  FTE's  for  itself  and  aU  of  its 
affiliates  and  (2)  the  approximate 
number  of  units  of  its  sales  in  the 
United  States  for  each  product  for 
which  an  exemption  is  claimed.  For 
products  that  were  on  the  market  before 
May  8,  1994,  the  1993  amendments 
provide  a  gradual  phase-down  of  what 
constitutes  a  low-volume  food  product 
of  a  small  business.  The  number  of  units 
decreases  from  "fewer  than  600,000"  for 
the  12-month  period  before  May  8, 
1994;  to  "fewer  than  400,000"  for  the 
12-month  period  before  May  8, 1995;  to 
"fewer  than  200,000"  for  the  12-month 
period  before  May  8,  1996;  and  to 
"fewer  than  100,000"  thereafter.  The 
number  of  FTE's  starts  at  "fewer  than 
300"  through  May  8,  1995,  decreases  to 
"fewer  than  200"  for  the  year  before 
May  8,  1996,  and  down  to  "fewer  than 
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100"  thereafter.  Products  that  initially 
come  onto  the  market  after  May  8,  1994. 
are  subject  to  the  "fewer  than  100,000 
unit  and  100  FTE"  limit. 

Thus,  the  1993  amendments  provide 
additional  time  before  low-volume  food 
products  of  small  businesses  must 
conform  with  the  requirements  for 
nutrition  labeUng.  By  doing  so,  the  1993 
amendments  permit  small  businesses  to 
use  up  stocks  of  labels,  thereby  reducing 
the  costs  of  label  inventory  disposal, 
and  to  avoid  having  to  compete  for 
design  and  prmting  resources  with 
larger  firms.  By  providing  that  no  food 
product  from  a  firm  having  fewer  than 
100  employees  and  for  which  there  are 
sales  of  fewer  than  100,000  units  per 
year  will  have  to  be  nutrition  labeled  (at 
least  until  after  May  8,  2002),  the  1993 
amendments  save  small  firms  the 
expense  of  nutrient  analysis  and 
preparation  of  new  labels  for  those 
product:. 

Under  the  provisions  of  the  1993 
amendments,  as  noted  above,  persons 
that  claim  an  exemption  for  a  low- 
volume  food  product  must  file  an 
annual  notice  with  FDA  claiming  the 
exemption.  For  products  on  the  market 
before  May  8,  1994,  the  first  such  notice 
was  due  May  7.  1994,  and  a  second 
notice  was  due  on  May  7,  1995  (section 
403tq)(5)(E)(ui)  of  the  act).  Although  the 
filing  of  the  notice  is  necessary  for  an 
exemption,  it  does  not  entitle  a  firm  to 
an  exemption.  Under  section 
403(q)(5)(E)(I)(I)  and  (q)(5)(E)(ii)  of  the 
act,  a  product  is  not  exempt  if  its 
labeling  provides  nutrition  information 
or  bears  a  nutrient  content  or  health 
claim. 

One  other  aspect  of  the  small  business 
exemption  is  relevant  for  background 
purposes.  In  providing  the  new 
exemption  for  low-volume  food 
products  of  small  businesses  (section 
403(q)(5)(E)  of  the  act).  Congress  noted 
that  FDA  had  misinterpreted  its  intent 
as  related  to  the  small  business 
exemption  in  the  1990  amendments, 
which  is  based  upon  total  gross  sales,  by 
applying  it  to  manufactiu«rs,  packers, 
and  distributors  in  addition  to  retailers 
(section  403(q)(5)(D]).  However, 
recognizing  that  FDA  had  issued 
regulations  that  small  businesses  were 
relying  on,  Congress  provided  that 
section  403(q)(5)(D)  of  the  act  would 
apply  to  all  firms  through  May  7, 1995. 
but  only  to  finns  that  sell  directly  to  the 
consumer  (i.e.,  retailers)  after  that  date 
(Statement  of  Explanation,  H.R  2900. 
139  Congressional  Record  H6358 
(August  6,  1993)). 

The  1993  amendments  were  self- 
effectuating  in  establishing  the 
provisions  for  exemption  from  nutridon 
labeling  for  low-volume  foods  of  small 


businesses.  In  passing  the  1993 
amendments,  Congress  was  concerned 
that  action  be  taken  quickly.  In 
discussing  the  need  for  quick  action, 
Senator  Bumpers  noted  that:  "To  come 
into  compliance  with  the  May  1994, 
effective  date  of  the  Nutrition  Labeling 
and  Education  Act  requirements,  small 
businesses  must  in  the  very  near  future 
begin  to  incur  the  cost  of  initiating 
product  analysis  and  labeling  redesign." 
(139  Congressional  Record  S10818 
(August  6,  1993.) 

Further,  in  introducing  H.R.  2900  (the 
bill  that  became  the  1993  amendments) 
for  consideration.  Senator  Kermedy 
stated  that:  "No  action  or  response  by 
the  FDA  is  required  for  the  exemption 
to  be  in  place.  Businesses  with  fewer 
than  10  employees,  which  sell  fewer 
than  10,000  units  of  products,  are  (not) 
required  to  file  any  notice  with  the 
FDA."  (139  Congressional  Record 
S10817  (August  6,  1993).)  The 
provisions  of  the  1993  amendments 
became  effective  upon  their  enactment 
on  August  13,  1993. 

Although  FTDA  recognized  that  the 
1993  amendments  were  self- 
effectuating,  it  concluded  that 
rulemeiking  would  be  useful  in 
providing  a  common  understanding  of 
how  the  exemption  provisions  operate. 
Thus,  to  facilitate  implementation  of  the 
1993  amendments,  FDA  published  in 
the  Federal  Register  of  March  14,  1994, 
a  proposal  entitled  "Food  Labehng; 
Nutrition  Labeling,  Small  Business 
Exemption"  (hereinafter  referred  to  as 
"the  small  business  exemption 
proposal")  (59  FR  11872)  to:  (1)  Modify 
§  101.9(j)(l)(21  CFR  101.9(j)(l))  and 
§  101.36(f)(1)  (21  CFR  101.36(f)(1)), 
which  provide  for  a  small  business 
exemption  based  upon  gross  sales,  to 
reflect  the  provisions  of  the  new  law,  (2) 
incorporate  the  provisions  for 
exemption  of  low-volume  food  products 
of  small  businesses,  and  (3)  establish 
procediu-es  for  the  filing  with  FDA  of 
notices  from  small  businesses  claiming 
exemptions  for  low-volume  food 
products. 

FDA  received  30  letters,  each  . 
containing  one  or  more  comments,  to 
the  small  business  exemption  proposal. 
The  responses  were  received  from  trade 
and  retail  associations,  Federal  and 
State  government  agencies,  and 
industry.  A  number  of  the  comments 
supported  various  aspects  of  the 
proposal.  Several  comments  addressed 
issues  outside  the  scope  of  this 
proposal,  which  will  not  be  responded 
to  here.  A  number  of  conunents 
suggested  modifications  in,  or  were 
opposed  to.  various  provisions  of  the 
small  business  exemption  proposal.  A 
summary  of  the  arguments  and  changes 


suggested  by  these  latter  comments,  and 
the  agency's  responses,  are  provided 
below. 

B.  FDA 's  Experience  with  the  FUing  of 
Notices 

Before  responding  to  the  comments,  it 
may  be  informative  to  discuss  FDA's 
experience  with  the  notices  that  have 
been  submitted  claiming  exemptions 
under  the  1993  amendments.  FDA 
began  receiving  notices  almost 
immediately  after  enactment  of  the  1993 
amendments  with  approximately  150 
notices  being  received  by  March  14, 
1994,  when  it  published  the  small 
business  exemption  proposal. 
Approximately,  3,600  more  notices  were 
received  by  May  7,  1994,  the  date  when 
all  such  notices  were  to  have  been  filed 
for  products  already  on  the  market.  The 
agency  has  continued  to  receive  notices 
from  firms  claiming  exemption  for 
•  products  that  had  been  on  the  market 
before  May  8,  1994,  as  well  as  notices 
for  new  firms  and  new  products. 

Although  not  required  by  the  1993 
amendments  to  approve  or  even  review 
the  notices,  FDA  has  maintained  a  file 
on  each  notice  and  has  attempted  to 
acknowledge  receipt  of  the  notice.  One 
of  FDA's  first  steps  following  receipt  of 
a  notice  has  been  to  record  the  name 
and  address  of  the  firm  in  a  computer 
data  base.  In  establishing  and 
maintaining  its  file  of  notices  claiming 
an  exemption,  FDA  has  reviewed  each 
notice  to  determine  whether  it 
contained  the  basic  information  on  the 
number  of  employees  and  the  number  of 
imits  of  food  products  sold  by  the  firm 
in  the  United  States.  Finally,  FDA  has 
issued  a  letter  acknowledging  receipt  of 
the  notice  for  each  notice  that  appeared 
to  contain  complete  information  and 
appeared  to,  in  fact,  be  qualified  for  the 
exemption. 

One  of  the  intended  uses  of  the 
computer  data  base  information  on 
firms  that  had  submitted  notices  to  the 
agency  was  to  develop  for  FDA  field 
offices  and  State  enforcement  agencies  a 
list  of  firms  that  had  submitted  notices 
claiming  an  exemption  under  the 
provisions  of  the  1993  amendments. 
Enforcement  action  under  the  1990 
amendments  was  delayed  until  after 
August  8,  1994,  by  enactment  of  Pub.  L. 
103-261  on  May  26,  1994.  This  public 
law  extended  the  time  period  for 
compliance  with  the  provisions  of 
section  403(q)  of  the  act  until  after 
August  8,  1994,  for  certain  food 
products.  By  August  8.  1994,  FDA  had 
received  approximately  6,000  notices 
claiming  exemption  under  the  1993 
amendments,  Between  that  time  and  the 
present,  FDA  has  received 
approximately  3.000  notices  from 
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additional  firms  claiming  exemptions 
under  the  1993  amendments. 

In  August  1994,  FDA  made  its  data 
base  of  the  names  and  addresses  of  each 
firm  that  had  submitted  a  notice  under 
the  provisions  of  the  1993  amendments 
available  to  its  field  offices  and  State 
enforcement  agencies  through  a 
computer  bulletin  board  system  called 
"FDA  PRIME  CONNECTION,"  w^hich  is 
maintained  by  the  agency.  FDA  also 
placed  information  concerning  the 
names  and  addresses  of  foreign  firms 
and  American  importers  filing  notices 
on  a  second  bulletin  board  system 
called  "FIARS"  C'FDA  Import  Alert 
Retrieval  System")  that  is  available  to 
FDA's  import  offices.  FDA's 
enforcement  offices  were  advised  to 
review  these  listings  to  determine 
whether  a  firm  had  submitted  a  notice 
under  the  1993  amendments  if  a 
product  appeared  to  be  out  of 
comphance  with  the  nutrition  labeling 
requirements  of  the  act. 

As  stated  above,  under  the  1993 
amendments,  the  notice  claiming  an 
exemption  must  be  resubmitted  every 
12  months.  The  anniversary  date  for 
most  such  notices,  i.e.,  those  covering 
products  on  the  market  before  May  8, 

1994,  is  May  7th  of  each  year.  By  May 
7, 1995,  FDA  had  received  just  over 
1,100  notices  claiming  a  continued 
exemption  for  food  products  for  the 
time  period  of  May  8,  1995,  to  May  7, 
1996,  imder  the  provisions  of  section 
403{q)(5)(E)(ii)(II)  of  the  act.  In  the 
beginning  of  June,  the  agency  sent  a 
letter  to  each  firm  that  had  not  yet 
renewed  its  exemption  reminding  it  of 
the  need  to  submit  a  new  exemption 
notice  to  claim  exemption  for  eligible 
products  for  the  time  period  of  May  8, 

1995,  to  May  7,  1996.  The  reminder 
letter  asked  that  the  notices  be 
submitted  to  the  agency  by  July  10, 
1995.  By  July  31. 1995,  FDA  had 
received  a  total  of  approximately  4,000 
notices  for  the  time  period  of  May  8, 
1995,  to  May  7,  1996.  A  small  number 
of  firms  responded  to  the  June  reminder 
letters  by  stating  that  they  were  out  of 
business  or  had  revised  the  labels  of 
their  products  to  comply  v«th  the 
requirements  for  nutrition  labeling. 

A  small  niunber  of  the  notices 
submitted  to  the  agency  were  deficient, 
or  inconsistent  with  the  provisions  of 
the  1993  amendments,  in  one  or  more 
aspects.  A  small  number  of  the  notices 
were  deficient  in  that  they  did  not 
supply  information  on  the  average 
number  of  FTE's  or  the  number  of  units 
of  product  sold  in  the  United  States. 
Others  were  deficient  in  that  they  did 
not  name  the  products  sold  in  the 
United  States  for  which  the  firm  was 
claiming  exemption.  Some  notices  were 


inconsistent  with  the  provisions  of  the 
1993  amendments  in  that  the  average 
number  of  FTE's  was  300  or  more,  or  the 
number  of  units  sold  in  the  United 
States  was  600,000  or  more.  To  the 
extent  that  its  resources  permitted,  FDA 
contacted  by  telephone  or  by  mail  those 
firms  that  had  submitted  notices  that 
were  deficient  or  contained  information 
inconsistent  with  the  pro^asions  of  the 
1993  amendments.  In  some  cases, 
products  appeared  to  be  ineligible  for 
the  exemption  v«thout  further 
clarification;  e.g.,  a  bakery  claimed  an 
exemption  for  "cookies"  and  fisted  total 
sales  of  less  than  one  million  imits. 
Upon  questioning  concerning  the 
information  in  the  notice,  the  firm 
advised  that  it  produces  several 
different  types  of  cookies,  none  with 
sales  of  greater  than  100,000  units. 
While  resolving  such  questions,  FDA 
has  retained  the  firm's  name  and 
address  in  the  data  bases  for  exempt 
firms  and  for  products.  There  were  some 
instances  where  FDA  advised  firms 
submitting  notices  that  one  or  more 
products  listed  in  their  notice  were  not 
exempt  from  nutrition  labeling  because 
either  they  did  not  qualify  as  a  small 
business  or  the  product  was  not  a  low- 
volume  food  product.  In  such  a  case  the 
firm  or  the  product  were  removed  from 
the  computer  fisting  of  exempt  firms  or 
exempt  products. 

II.  The  Final  Rule 

A.  Provisions  Rendered  Moot  by  Passage 
of  Time 

Certain  provisions  contained  in  the 
small  business  exemption  proposal  are 
subject  to  timeframes,  after  which  they 
no  longer  have  an  effect.  Proposed 
§  101.9{j)(l)(i)  would  have  provided  an 
exemption  until  May  7, 1995,  for  food 
offered  for  sale  by  a  manufacturer, 
packer,  or  distributor  based  upon  the 
firm's  gross  sales.  Proposed 
§  101.9(j)(18)(i)(A)  would  have  provided 
an  exemption  for  low-volume  food 
products  for  the  time  period  of  May  8, 
1994,  to  May  7,  1995.  The  passage  of 
time  has  rendered  both  of  these 
proposed  provisions  moot.  Accordingly, 
FDA  is  not  incorporating  §  101.9(j)(l)(i) 
and  (j)(18)(i)(A)  as  proposed  on  March 
14,  1994  (59  FR  11880),  and  is 
renumbering  the  remaining  paragraphs 
in  §  101.9(j)(l)  and  (jKlS)  in  this  final 
rule.  Because  §  101.9(j)(l)(ii)  is  identical 
to  the  existing  regulation,  it  will  not  be 
set  out  in  this  final  rule. 

B.  Dietary  Supplements 

On  January  4, 1994,  before  it  issued 
the  small  business  exemption  proposal. 
FDA  issued  final  rules  on  nutrition 
labeling  and  nutrient  content  claims  for 


dietary  supplements.  At  that  time,  the 
act  provided  an  exemption  from 
nutrition  labeling  for  dietary 
supplements  of  vitamins  or  minerals  but 
not  for  dietary  supplements  of  herbs  or 
other  nutritional  substances.  Thus,  in 
the  small  business  exemption  proposal, 
FDA  included  provisions  for 
conventional  foods  and  dietary 
supplements  of  herbs  and  other 
nutritional  substances  imder  proposed 
§  101.9(j)(18)  and  for  dietary 
supplements  of  vitamins  and  minerals 
under  proposed  §  101.36(f)(2). 

The  DSHEA  amended  section 
403(q)(5)(F)  of  the  act  to  eUminate  the 
distinction  between  dietary 
supplements  of  vitamins  or  minerals 
and  dietary  supplements  of  herbs  and 
other  nutritional  substances.  In 
addition,  even  though  the  nutrition 
labeling  and  nutrient  content  claim 
requirements  for  dietary  supplements 
were  to  go  into  effect  on  July  1,  1995, 
in  the  wake  of  the  DSHEA,  FDA 
pubhshed  a  notice  on  February  9,  1995 
(60  FR  7711),  in  which  it  stated  that, 
given  the  need  to  modify  its  regulations 
on  nutrition  labeling  and  nutrient 
content  claims  for  dietary  supplements 
to  respond  to  the  DSHEA,  it  did  not 
intend  to  enforce  those  regulations  until 
after  December  31,  1996.  The  agency 
published  a  document  proposing 
appropriate  changes  to  its  regulations 
for  the  nutrition  labeling  ^d  nutrient 
content  claims  for  dietary  supplements 
on  December  28,  1995  (60  FR  67194). 
FDA  notes  that  the  DSHEA  does  not 
alter  the  exemption  for  low-volimie  food 
products  created  by  the  1993 
amendments  as  they  relate  to  the 
submission  of  notices  to  claim 
exemption  for  dietary  supplements.  The 
agency  has  received  some  notices 
claiming  exemption  for  dietary 
supplements  under  the  provisions  of  the 
1993  amendments  even  though  the 
agency  has  yet  to  enforce  the  labeling 
requirements  with  respect  to  this  class 
of  products.  FDA  is  unaware  of  any 
basis  for  not  moving  forward  to 
estabUsh  provisions  for  the  exemption 
of  dietary  supplements  under  the  1993 
amendments.  None  of  the  comments  on 
the  small  business  exemption  proposal 
raised  a  question  about  its  appUcation  to 
dietary  supplements.  To  streamline  the 
regulations  and  to  be  consistent  with  the 
manner  in  which  other  exemptions  and 
special  labeling  provisions  are  listed 
under  §  101.36(g)(21  CFR  101.36(g)), 
FDA  has  modified  §  101.36(f)  to  cross- 
reference  the  small  business  exemption 
in  §  101.9(j)(l)  and  the  exemption  for 
low-volume  food  products  of  small 
businesses  in  §  101.9(j)(18),  rather  than 
codify  those  exemptions  in  §  101.36. 
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C.  Definition  of  "Person" 

1 .  Two  comments  stated  that  the 
agency  should  clarify  that  the 
exemption  is  available  to  private  label 
packers  and  distributors  as  well  as  to 
manufacturers.  The  comments  urged 
that  FDA  state  that  a  "person"  entitled 
to  apply  for  the  low-volume  food 
product  small  business  exemption 
includes  a  manufacturer,  a  packer,  or  a 
distributor  of  such  food  products.  The 
comments  stated  that  the  clarification 
that  they  suggested  is  consistent  wi\h 
the  law  and  with  the  preamble  to  the 
proposal  and  would  prevent  confusion 
over  the  exclusion  of  manufacturers, 
packers,  and  distributors  from  the 
exemption  based  on  gross  sales. 

FDA  agrees  that  the  1993  amendments 
should  be  interpreted  to  give  as  much 
relief  to  small  businesses  as  can  fairly  be 
provided.  FDA  recognizes  that,  by 
tracking  the  language  of  the  1993 
amendments  and  using  the  terin 
"person"  in  the  proposal,  the  agency 
may  not  have  made  clear  that  all  types 
of  small  businesses  are  eligible  to  \ 
submit  a  notice  for  the  exemption  foX 
low-volume  foods.  The  agency  has      , 
modified  §  101.9{j){18)  to  clarify  that  4 
small  business,  whether  it  is  a 
manufacturer,  a  packer,  a  distributor, 
including  an  importer  or  a  retailer  that 
introduces  the  food  into  interstate 
commerce,  is  eligible  to  claim  an 
exemption  for  a  low-volume  food 
product  under  the  1993  amendments. 

2.  One  comment  stated  that  the 
"person"  claiming  the  exemption  for  a 
product  should  not  be  limitwl  to  the 
manufacturer  or  the  company  whose 
name  is  on  the  label  of  the  food  product. 
The  comment  argued  that  the  person 
that  is  the  exclusive  sales  agent  for  a 
firm's  products  also  should  be  able  to 
file  the  notice.  The  comment  argued 
that,  because  the  1993  amendments 
consistently  refer  to  the  person  who 
claims  an  exemption  for  a  food  product, 
the  exemption  need  not  be  linked  to  the 
manufacturer  of  the  product  but  can  be 
claimed  by  the  firm  that  makes  sales  of 
the  food  product  in  the  United  States. 
The  conunent  stated  that  the  focus  of 
the  1993  amendments  is  on  making 
accountable  the  person  who  presents 
the  product  to  the  consiuner.  The 
comment  identified  three  provisions  of 
the  U993  amendments  that  it  stated 
supported  its  position: 

(1)  The  law  does  not  mandate  that  one 
affiUate  (manufacturing)  instead  of 
another  (marketing)  file  the  notice, 

(2)  The  very  small  business 
exemption  ft-om  the  notice  requirement 
applies  to  a  person  who  sells  fewer  than 
10,000  units  of  a  food  product  in  a  year, 
and 


(3)  A  notice  may  be  filed  by 
importers,  who  of  course  are  not 
manufacturers  of  the  products  they 
handle. 

The  comment  concluded  that  the 
exclusive  sales  agent  knows  the  total 
number  of  units  of  a  food  product  sold 
in  the  United  States  and  can  make  an 
accurate  statement  of  those  sales  on  the 
notice. 

As  noted  in  response  to  the  preceding 
comment,  FDA  agrees  that  the  law  does 
not  mandate  that  the  "person"  filing  the 
claim  be  the  manufacturer  or  the 
company  whose  name  is  on  the  label. 
The  agency  agrees  that  an  exclusive 
sales  agent  can  file  a  notice  claiming  an 
exemption  for  a  low-volume  food 
product  under  the  1993  amendments. 

This  comment  interprets  the  intent  of 
the  1993  amendments  too  narrowly, 
however,  by  linking  the  exemprtion 
directly  to  the  seller  of  the  food  product, 
as  opposed  to  the  manufacturer, 
repacker,  or  distributor.  The  1993 
amendments  are  silent  in  defining  what 
type  of  small  business  constitutes  the 
"person"  that  may  submit  a  notice 
claiming  an  exemption  for  a  low-volume 
food  product.  The  only  specific 
requirement  that  relates  to  that  person  is 
that  the  average  number  of  FTE's  of  the 
person,  and  of  all  of  its  affiliates,  be 
fewer  than  the  number  established  as 
the  standard  by  the  statute  (i.e.,  less 
than  300  between  1994  and  1995,  less 
than  200  between  1995  and  1996,  and 
less  than  100  after  that  date  or  less  than 
100  for  any  product  initially  introduced 
into  interstate  commerce  on  or  after  May 
8, 1994).  The  modification  to 
§  101.9(j)(18)  that  FDA  has  made  in 
response  to  comment  1  in  section  II.C.l. 
of  this  document  will  adequately 
address  the  concerns  of  this  comment. 
3.  Several  comments  addressed  the 
relationship  of  affiliated  firms  to  those 
firms  claiming  an  exemption  under  the 
provisions  of  the  1993  amendments. 
One  comment  stated  that  the  guiding 
notion  in  defining  "affiliate"  should  be 
whether  one  entity  actually  exercises 
control  over  a  small  food  company.  It 
stated  that  indirect  and  unexercised 
control  should  not  create  the  status  of 
affiliate.  The  comments  argued  that 
tenuous  relationships  linking  far  flung 
affiliates,  and  standard  contractual 
arrangements  that  permit  small  food 
companies  to  exist,  should  not  be 
considered  an  affiliation. 

The  Statement  of  Explanation 
presented  by  Mr.  Waxman  in  presenting 
the  bill  that  became  the  1993 
amendments  explains  that: 

Section  403(q)(5)(E}(vi)(ni)  defines  person, 
in  the  case  of  a  corporation,  to  include  all 
domestic  and  foreign  affiliates  of  the 
coqx>r8tion.  The  FDA  should  consider  the 


•regulations  issued  by  the  Small  Business 
Administration  on  this  issue.  13  CFR. 
131.401  (sic)  (1993). 

(139  Congressional  Record  H6358  (August  6, 
1993).) 

Section  121.401  of  Title  13  of  the 
Code  of  Federal  Regulations  (13  CFR 

121.401)  sets  out  the  provisions 
established  by  the  Small  Business 
Administration  (SBA)  concerning 
affiliation.  (FDA  presumes  that  the 
reference  in  the  Congressional  Record  to 
13  CFR  131.401  was  a  typographical 
error  because  that  section  does  not 
involve  the  question  of  affiliation.)  13 
CFR  121.401  provides  a  general  rule  on 
the  determination  of  affiliation  plus 
more  specific  instructions  on  how  to 
determine  whether  affiliation  exists 
between  two  firms.  Among  other  things, 
13  CFR  121.401  states  that  size 
determinations  shall  include  the 
applicant  concern  and  all  its  domestic 
and  foreign  affiliates.  Moreover,  all 
affiliates,  regardless  of  whether 
organized  for  profit,  must  be  included. 
Concerns  are  affiliates  of  each  other 
when  either  directly  or  indirectly  one 
concern  controls  or  has  the  power  to 
control  the  other;  or  a  third  party  or 
parties  controls  or  has  the  power  to 
control  both;  or  an  identity  of  interest 
between  or  among  parties  exists  such 
that  affiliation  may  be  found.  In 
determining  whether  affiliation  exists, 
consideration  shall  be  given  to  all 
appropriate  factors,  including  common 
ownership,  common  management,  and 
contractual  relationships. 

FDA  agrees  with  the  comment  that 
stated  that  standard  contractual 
arrangements,  to  the  extent  that  they  do 
not  create  an  identity  of  interest,  should 
not  be  considered  as  evidence  of 
affiliation.  However,  the  other 
comments  on  affiliation  are  inconsistent 
with  the  provisions  of  13  CFR  121.401. 
The  other  cormnents  argued  that 
affiliation  is  not  present  if  an  entity  is 
not  actually  exercising  control  over  the 
affiliate.  The  SBA  regulation  provides, 
however,  that  concerns  are  affiliates  of 
each  other  when  one  "controls  or  has 
the  power  to  control."  None  of  the 
comments  attempted  to  explain  how 
their  suggested  interpretations  of  the 
term  "affiliation"  were  consistent  with 
13  CFR  121.401. 

Because  the  suggestion  for  the 
interpretation  of  affihation  presented  in 
the  comments  is  not  consistent  with  the 
congressional  intent,  as  evidenced  by 
the  Statement  of  Explanation,  FDA 
concludes  that  modification  of  the 
meaning  of  "affiliation"  as  suggested  by 
the  comments  would  be  improper,  and 
the  agency  is  not  making  the  suggested 
change.  To  reduce  the  potential  for 
confusion  over  the  use  of  the  term 


UMI 
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"affiliate"  in  its  regulation,  however. 
FDA  is  modifying  the  definition  of  the 
term  "person"  in  §  101.9(j)(18)(vi)(C)  to 
include  a  reference  to  13  CFR  121.401 
as  defining  "affiliate." 
■   4.  One  comment  stated  that  FDA 
should  not  expand  upon  Congress' 
definition  of  "person"  to  include,  for 
companies  that  are  not  corporations,  all 
affiliates  of  that  company. 

FDA  recognizes  that  the  1993 
amendments  specifically  refer  to 
corporations  when  stating  that:  "the 
term  person'  in  the  case  of  a 
corporation  includes  all  domestic  and 
foreign  affihates  of  the  corporation." 
.Accepting  the  view  that  the  1993 
amendments  are  silent  with  respect  to 
how  entities  other  than  corporations  are 
to  be  treated,  the  fact  remains  that 
secUon  201(e)  of  the  act  (21  U.S.C. 
321(e))  states  that  the  "term  'person' 
includes  individual,  partnership, 
corporation,  and  association."  Even 
though  the  1993  amendments  are  silent 
as  to  how  persons  other  than 
corporations  should  be  treated,  there  is 
nothing  that  suggests  that  those  persons 
should  be  treated  differently  than 
corporations.  None  of  the  comments 
presented  any  basis  for  treating  these 
other  persons  differently  than 
corporations.  Therefore,  FDA  concludes 
that  the  best  approach  would  be  to  treat 
all  persons  the  same.  Thus,  in 
§  101.9(j)(18)(vi)(C),  the  term  "person," 
as  relates  to  an  entity  that  is  not  a 
corporation,  includes  all  affiliates  as 
defined  in  13  CFR  121.401  for  purposes 
of  section  403(q)(5)(E)  of  the  act. 

D.  Definition  of  "Unit" 

5.  Some  comments  stated  that 
whether  a  food  is  a  low-volimie  food 
product  should  be  based  upon  the 
number  of  units  of  a  food  product  for 
which  the  packer  or  distributor  is 
responsible,  regardless  of  the  number  of 
similar  units  produced  by  its 
manufacturer  for  other  persons.  These 
comments  stated  that  FDA  has 
inadequately  explained  in  the  proposal 
how  the  niunber  of  imits  criterion  and 
the  definition  of  "food  product"  should 
be  apphed  to  private  label  food 
products.  They  stated  that  a  private 
label  packer  or  distributor  that  is  a  small 
business  should  be  able  to  apply  for, 
and  claim  the  benefit  of,  the  small 
business  exemption  based  on  the 
number  of  units  of  food  products  the 
packer  or  distributor  sells  annually 
under  its  own  private  label.  They 
reasoned  that  this  approach  would  be 
consistent  wath  the  agency's  explanation 
of  the  application  of  the  small  business 
exemption  based  upon  gross  sales, 
where  the  name  of  the  firm  on  the  label 
determines  responsibility  for  the  label 


for  the  purpose  of  determining  the  firm 
that  must  have  sales  of  less  than 
$500,000  for  purposes  of  section 
403(q)(5)(D)  of  the  act,  which  was 
passed  as  part  of  the  original  1990 
amendments.  The  comments  stated  that 
FDA's  interpretation  of'«ligibiUty  for 
exemption  under  the  1993  amendments 
should  be  consistent  with  its 
interpretation  under  the  1990 
amendments. 

Having  evaluated  these  comments  and 
the  notices  that  it  has  received  over  the 
past  year,  FDA  concludes  th^t  there  are 
some  basic  misimderstandings  about  the 
products  that  are  eligible  for  exemption 
under  the  1993  amendments, 
particularly  vdth  respect  to  how  to 
count  units  in  determining  whether  a 
product  is  a  low-volume  food  product. 
The  comments  also  evidence  a  belief 
that  the  agency  has  considerable  leeway 
in  its  interpretation  of  the  1993 
amendments.  To  the  contrary,  the  1993 
amendments  are  highly  specific  and 
prescriptive  in  providing  an  exemption 
from  the  requirements  of  mandatory 
nutrition  labeUng  for  low-volume  food 
products  of  small  businesses  and  leave 
little  room  for  interpretation  by  FDA. 

It  is  not  clear  that  those  submitting 
the  comments  understand  fully  the 
differences  between  the  exemption  for 
small  businesses  under  the  1990 
amendments  and  the  exemption  under 
the  1993  amendments.  In  presenting 
guidance  on  the  1990  small  business 
exemption  in  "Food  Labeling 
QUESTIONS  AND  ANSWERS"  (Office 
of  Food  Labeling,  FDA,  August,  1993). 
FDA  stated  that,  for  a  food  to  be  efigible 
for  the  exemption,  the  firm  that  was 
responsible  for  the  labeling  of  the  food, 
i.e.,  the  firm  whose  name  appeared  on 
the  label  of  the  food  product,  would  be 
the  firm  whose  total  gross  sales  would 
be  considered;  that  is,  the  firm  whose 
gross  sales  must  be  less  than  $500,000 
for  the  product  in  question  to  be  eligible 
for  exemption. 

Under  section  403(q)(5)(E)  of  the  act, 
which  was  added  by  the  1993 
amendments,  however,  whether  a  food 
product  is  eligible  for  exemption  is 
based  on  two  factors,  neither  of  which 
involves  the  value  of  the  firm's  gross 
sales.  One  factor  is  the  number  of 
employees  of  the  firm  that  is  submitting 
the  notice  claiming  the  exemption  (see 
the  discussion  above  under  section  II.C. 
of  this  document  on  the  definition  of 
"person"  and  the  discussion  imder 
section  H.F.  of  this  docxmient  on 
"calculation  of  average  niunber  of 
FTE's."  The  other  is  the  number  of  units 
of  the  product  that  is  sold  in  the  United 
States.  The  latter  factor  is  the  one  that 
is  not  well-understood  by  the 
comments. 


Under  section  403(q)(5)(E)  of  the  act, 
whether  a  food  product  is  a  low-volume 
food  product,  and,  thus,  eligible  for  the 
exemption,  is  not  dependent  on  the 
identity  of  the  firm  claiming  the 
exemption.  This  determination  depends 
only  on  the  total  number  of  imits  of  that 
specific  food  product  that  are  sold  in  the 
United  States  (see,  e.g.,  section  * 

403(q)(5)(E)(I){IV)oftheact). 

A  specific  food  product  is  defined  by 
three  parameters:  (1)  Its  being  from  a 
single  manufacturer  or  bearing  the  same 
brand  name;  (2)  bearing  the  same 
statement  of  identity;  and  (3)  having  a 
similar  method  of  preparation  (section 
403(q)(5)(E)(vi)(n)  of  the  act).  This 
definition  means  that,  in  counting  the 
number  of  units  of  a  food  product,  e.g., 
a  cake  mix,  for  purposes  of  claiming  an 
exemption,  firms  must  consider  (1)  The 
total  number  of  units  of  the  cake  mix 
produced  by  the  manufacturer  for  sale 
to  consumers  in  the  United  States 
regardless  of  the  brand  name  under 
which  it  is  packaged  and  (2)  the  total 
number  of  units  of  the  cake  mix  labeled 
under  one  brand  name,  regardless  of  the 
number  of  manufacturers  that  produced 
it.  If  either  number  exceeds  the  low- 
volimae  criteria,  the  product  is  not 
eligible  for  the  exemption. 

Presume,  for  example,  that  a 
manufacturer  produces  one  million 
packages  or  luiits  of  a  cake  mix  for  sale 
in  the  United  States.  The  cake  mix  is  not 
a  low-volume  food  product  and,  thus  is 
not  eUgible  for  exemption  under  the 
1993  amendments,  even  if  the 
manufacturer  ships  all  of.the  product  in 
equal  quantities  to  20  small  businesses, 
and  each  puts  its  own  brand  name  on 
the  cake  mix  that  it  sells.  Alternatively, 
if  one  million  packages  of  a  cake  mix  are 
made  in  equal  quantities  by  20  different 
manufacturers,  but  all  bear  the  same 
brand  name,  the  cake  mix  is  not  eligible 
for  exemption  under  the  1993 
amendments,  even  if  each  of  the 
manufacturers  has  less  than  100 
employees,  because,  again,  it  is  not  a 
low-volume  food  product. 

On  the  other  hand,  a  food  product 
could  be  eligible  for  the  exemption  even 
though  it  is  manufactured  by  a  large 
firm,  if  the  food  product  quahfies  as  a 
low-volume  food  product.  If  a 
manufacturer  with  too  many  employees 
to  qualify  for  the  exemption  were  to 
make  a  product  under  another  firm's 
brand  name,  the  product  may  quaUfy  as 
a  low-volume  food  product  if  the  sales 
of  that  private  formula  food  product  are 
less  than  the  appUcable  number 
defining  a  low-volimie  food  product 

In  the  case  of  the  cake  mix.  for 
example,  presume  that  a  small  business 
with  only  15  employees  contracts  with 
1  large  copacker  or  manufacturer  to 
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make  50.000  units  annually  of  that 
small  business's  special  private  formula 
cake  mix  which  is  not  available  to  any 
other  firm.  In  such  a  case,  the  private 
formula  cake  mix  would  be  exempt 
under  the  1993  amendments  upon  the 
submission  of  a  notice  by  the  small 
busmess  claiming  an  exemption, 
regardless  of  the  number  of  employees 
of  the  copacker  and  regardless  of  the 
amounts  of  other  products  that  the 
copacker  produces.  The  cake  mix  would 
be  exempt  because  the  firm  claiming  the 
exemption  is  small  (15  employees),  and 
the  cai^e  mix  is  a  low-volume  food 
product  (neither  the  total  number  of 
units  produced  for  sale  in  the  United 
States,  nor  the  total  number  of  units 
sold  under  the  brand  name  in  question, 
exceed  50.000). 

In  summarv.  contrary  to  the  assertions 
by  the  comments,  under  the  1993 
amendments  (section  403(q](5)(E)  of  the 
act),  and  in  contrast  to  the  small 
business  exemption  established  in  the 
1990  amendments  (section  403(q)(5)(D) 
of  the  act),  the  size  of  the  company 
listed  on  the  label  of  a  food  product  is 
not  necessarily  determinative  of 
whether  that  product  is  exempt  from  the 
nutrition  labehng  requirement.  While 
that  firm  must  be  a  small  business  (that 
is.  have  less  than  the  requisite  number 
of  employees)  to  be  eligible  to  claim  an 
exemption,  the  number  of  products  sold 
in  the  United  States  must  be  below  the 
requisite  levels  for  the  product  to  be 
eUgible  for  the  exemption,  and  that 
number  may  include  products  sold  by 
companies  other  than  the  company  that 
is  seeking  the  exemption.  A  product 
qualifies  for  the  exemption  under 
section  403(q)(5)(E)  of  the  act  only  if  the 
compjmy  submitting  the  notice  is  small, 
and  the  product  is  a  low-volume  food 
product 

6  Several  comments  stated  that  the 
suggested  method  for  counting  products 
from  a  private  label  manufacturer  that 
was  in  the  small  business  exemption 
proposal  was  inappropriate.  One 
comment  suggested  that  the  600,000- 
unit  exemption  be  based  on  the  sales/ 
production  of  the  firm  that  takes  control 
of  (i.e..  owns)  the  label  and  packaging 
on  which  nutrition  information  would 
otherwise  be  included.  According  to  the 
comments,  in  many  cases,  that  firm  will 
be  the  private-label  manufacturer;  in 
other  cases,  that  firm  will  be  the 
distributor  and  marketer. 

.Another  comment  stated  that  a  private 
label  distributor  should  be  able  to  claim 
an  exemption  if  the  numt)er  of  units 
sold  in  the  United  States  under  the 
distributor's  own  label  meets  the 
statutory  requirement.  The  comment 
explamed  that  it  would  defeat  the 
purpose  of  the  exemption  to  require  a 


distributor  to  aggregate  all  units  of  a 
food  produced  by  a  common 
manufacturer  and  sold  by  other  firms. 
Such  an  interpretation,  according  to  the 
comment,  would  require  a  small 
distributor  that  sells  a  food  in  a  low- 
volume  to  provide  nutrition  labeling, 
contrary  to  Congress's  intent  to  relieve 
the  burden  on  such  firms.  The  comment 
noted  that  the  approach  that  it  was 
suggesting  is  the  only  feasible  way  in 
which  the  exemption  provision  can  be 
administered  because  a  distributor 
cannot  know  how  many  units  of  the 
food  produced  by  the  particular 
manufacturer  were  sold  in  the  United 
States  by  other  distributors  under  other 
brand  names.  Another  comment  stated 
that  the  proposed  requirement  that  a 
private  label  manufacturer  count  all 
production  in  determining  whether  it  is 
eligible  for  the  exemption  is 
inconsistent  with  the  1993  amendments 
and  may  produce  a  hardship  on  "mom 
and  pop  stores"  that  cannot  produce 
product  on  their  own,  particularly  if 
each  has  to  supply  labels  to  the 
manufacturer  for  labeling  of  the 
product. 

FDA  agrees  that  the  intent  of  the  1993 
amendments  was  to  provide  relief  for 
sm2dl  businesses.  In  considering  the 
intent  of  the  1993  amendments,  it  is 
important  to  remember  that  Congress 
amended  a  section  of  the  act  (section 
403  (q))  that  was  added  by  the  1990 
amendments.  The  overall  intent  of  the 
1990  amendments  is  to  ensure  that 
nutrition  information  is  available  on 
almost  all  foods  marketed  in  the  United 
States.  The  1993  amendments  were 
enacted  to  provide  relief  for  small 
businesses  from  the  economic  burden  of 
having  to  nutrition  label  low-volume 
food  products.  This  fact  does  not  mean, 
however,  that  Congress  intended  to 
exempt  all  products  that  bear  the  name 
of  small  businesses.  Rather,  Congress 
sought  to  exempt  those  products  that, 
because  of  the  size  of  the  firm  that  sold 
them  and  the  number  of  units  of  the 
product  that  were  sold,  would  likely  be 
discontinued  by  the  firm  because  the 
costs  of  relabeling  would  be  too  great  to 
make  continued  marketing  of  the 
product  economically  feasible.  Thus, 
Congress  tailored  the  qualifications  for 
an  exemption  to  meet  these  goals. 
Congress  apparently  felt  that,  in 
circumstances  where  a  firm  that  sells 
the  product  is  small,  but  the  firm  that 
manufactures  it  is  large  and 
manufactures  it  for  oUier  firms  as  well, 
in  numbers  that  exceed  the  "low- 
volume"  standard,  it  is  reasonable  to 
expect  that  the  larger  company  would 
assist  the  smaller  company  in  coming 
into  compliance  with  the  law  by,  for 
example,  providing  nutrition 


information  for  the  product.  Regardless 
of  whether  it  is  reasonable  to  expect  that 
a  firm  will  not  place  its  suppliers  or 
customers  in  jeopardy  of  violating  the 
law,  it  is  FDA's  responsibility  to  ensure 
that  there  is  compliance  with  the 
provisions  of  the  1993  amendments. 

Section  403(q)(5)(E)(vi)(II)  of  the  act 
states  that  a  "food  product"  means  food 
in  any  sized  package  that  is 
manufactured  by  a  single  manufacturer, 
bears  the  same  statement  of  identity, 
and  has  similar  methods  of  preparation. 
Thus,  if  a  manufacturer  makes  1,000,000 
units  of  a  "cola"  for  six  private  label  soft 
drink  firms,  1.000,000  must  be  used  as 
the  number  of  units  for  each  firm  for  the 
purposes  of  deciding  whether  that  firm's 
"cola"  is  eligible  for  the  small  business 
exemption  for  the  purposes  of  section 
403(q)(5)(E)(i)  or  403(q)(5)(E)(ii)  of  the 
act.  It  is  important  to  note  that  in  both 
of  the  latter  provisions,  the  statute  is 
talking  about  'units  of  such  product 
[that]  were  sold  in  the  United  States," 
not  about  the  units  of  such  product  that 
were  sold  in  the  United  States  by  the 
person  seeking  the  exemption. 

7.  Several  comments  addressed  FDA's 
proposal  that,  in  counting  units,  a  small 
business  must  total  all  units  of  all  of  the 
various  sizes  in  which  a  food  is 
packaged  and  all  of  the  ways  it  is  sold 
impackaged.  These  comments  claimed 
that  this  proposed  definition  of  "unit" 
by  the  agency  basically  eliminated  the 
exemption  for  their  firms.  Noting  that 
the  intent  of  Congress  was  to  mitigate 
cost  to  small  businesses,  another 
comment  stated  that  it  would  be 
severely  damaged  if  food  in  any  sized 
package  that  is  manufactured  by  a  single 
manufacturer,  no  matter  what  the  brand 
name,  is  considered  a  unit  of  that  food. 
One  comment  complained  that  FDA's 
interpretation  is  blind  to  the  cost  of 
changing  each  label  size  for  low-volume 
packages,  and  that  it  overlooked  the 
congressional  intent  to  mitigate  the  cost 
of  labeling  conversion  for  small 
manufacturers.  The  comment  proposed 
that  the  first  year  exemption  for  small 
businesses  under  300  employees  be 
allowed  on  all  packages  under  600,000 
units  of  sales  per  year  provided  that 
printing  films  are  different.  Another 
comment  stated  that  the  proposed 
definition  does  not  take  into  account 
exactly  what  is  a  'Package/Label."  The 
comment  stated  that  FDA  should  allow 
individual,  distinct  packages  of  a  food 
product,  as  defined  by  the  UPC 
(Universal  Product  Code)  number,  to  be 
counted  separately  in  determining 
exemption  eligibility,  rather  than  the 
proposed  combination  of  all  types  of 
products  and  sizes  of  packages. 

One  comment  supported  tne  agency's 
definition  of  "units."  The  comment 
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stated  that  it  would  be  absurd  and 
contrary  to  congressional  intent  to 
exempt  the  many  identical  products 
made  by  a  private  label  manufacturer  on 
the  theory  that  each  individual  brand 
label  was  produced  at  levels  below  the 
regulatory  maximum. 

The  agency  agrees  with  the  latter 
comment  and  finds  that  the  others 
present  suggestions  that  are  contrary  to 
the  1993  amendments.  FDA 
understands  the  concerns  that  are  being 
raised  by  the  comments.  FDA  has  no 
desire  to  implement  the  1993 
amendments  unfairly,  but  it  is  its  duty 
to  enforce  the  law  in  accordance  with  its 
terms. 

In  the  counting  of  units,  it  is  the 
definition  of  "food  product"  that  is 
controlling.  That  definition  states  that  a 
food  product  includes  food  in  any  sized 
package  which  is  manufactured  by  a 
single  manufacturer  or  which  bears  the 
same  brand  name.  Given  that  being 
manufactured  by  a  single  manufacturer 
is  alternative  to  bearing  the  same  brand 
name,  it  means  that  products 
manufactured  by  the  same  manufacturer 
that  do  not  bear  the  same  brand  name 
would  still  be  considered  a  single 
product  as  long  as  they  meet  the  other 
aspects  of  the  definition  of  "food 
product."  Thus,  FDA's  definition  is 
fully  consistent  with  the  act. 

FDA  is  aware  of  the  various  factors 
that  pose  economic  burdens  to  small 
businesses  that  are  identified  by  these 
comments,  but  it  still  has  an  obUgation 
to  implement  the  act  as  written.  In  the 
face  of  the  statute,  given  the  use  of  the 
words  "in  any  sized  package"  in  the 
definition  of  "food  product,"  it  is 
apparent  that  Congress  decided  not  to 
take  into  accoimt  the  additional  factors 
to  which  the  above  comments  point. 
Although  the  agency  recognizes  that  the 
use  of  different  printing  films  or 
different  UPC  numbers  would  provide 
greater  economic  relief  for  small 
businesses,  as  noted  above,  FDA  is 
bound  by  the  terms  of  the  act.  Neither 
of  these  considerations  are  permitted  or 
even  addressed  in  the  1993 
amendments.  As  explained  above, 
FDA's  approach  is  fully  consistent  with, 
and  responds  to,  the  act. 

8.  One  comment  objected  to  FDA's 
definition  of  a  unit  for  soft  drinks  as 
being  the  individual  bottle  rather  than 
the  case,  noting  that  there  might  as  well 
not  be  a  small  business  exemption  for 
their  industry. 

FDA  was  well  aware  of  the  concern 
raised  by  this  comment  and  attempted 
to  address  it  in  the  small  business 
exemption  proposal.  In  that  proposal, 
FDA  stated  that,  if  the  individual  cans 
or  bottles  of  a  case  or  carton  were 
labeled  in  accordance  with  the 


provisions  for  multiunit  packages  under 
§  101.9(j)(15),  the  case  or  carton  could 
be  treated  as  a  single  unit  for  the 
piupose  of  counting  units  of  food 
product  (59  FR  11872  at  11874).  To  be 
in  compliance  with  §  101.9(j)(15),  the 
individual  can  or  bottle  of  a  multiimit 
package  must  bear  the  statement  "This 
Unit  Not  Labeled  For  Retail  Sale."  This 
possibiUty  still  exists  for  producers  of 
soft  drinks. 

However,  as  noted  in  the  small 
business  exemption  proposal,  soft 
drinks  are  not  normally  packaged  in  this 
manner,  but  instead  they  are  packaged 
in  bottles  or  cans  that  are  amenable  to 
sales  either  as  individual  packages  or  as 
part  of  a  carton  or  a  case.  Historically, 
consiuners  have  often  been  able  to  mix 
individual  flavors  of  particular  soft 
drinks  when  purchasing  them  by  the 
carton  or  case.  Thus,  FDA  tentatively 
concluded  in  the  proposal  that  the  total 
number  of  individual  cans  or  bottles  of 
a  soft  drink  is  controlling  for  the 
purpose  of  coiuiting  the  number  of  units 
sold  in  the  United  States. 

In  considering  this  comment  on  how 
units  of  soft  drinks  should  be  counted, 
the  agency  has  reviewed  its  tentative 
conclusions  on  this  matter.  FDA  now 
finds  that  there  is  a  basis  for  counting 
the  cases  or  cartons  of  cans  or  bottles  of 
soft  drinks  as  individual  units  for  the 
purposes  of  the  1993  amendments.  FDA 
agrees  that  there  may  be  instances 
where  a  case  of  soft  drinks  should  be 
considered  to  represent  a  unit.  In  the 
proposal,  FDA  stated  its  tentative 
finding  that  the  case  is  a  convenience 
used  by  the  manufacturer  to  deliver  12 
or  24  individual  units  to  the  customer. 
As  noted  above,  this  finding  was  based 
on  the  historical  practice  of  the 
consumer  being  able  to  mix  units  of  soft 
drinks  when  purchasing  a  case  of  24 
bottles.  However,  upon  considering  this 
matter  as  part  of  its  review  of  the 
comment,  FDA  recognizes  that  there 
may  be  instances  where  the  unit  being 
sold  to  the  consumer  is  the  carton  or  the 
case  of  soft  drinks.  Such  situations 
would  be  those  where  soft  drinks  are 
sold  in  cartons  or  cases  that  are  sealed 
or  have  plastic  over-wraps  that  deter 
individual  sales  or  mixing  of  individual 
cans  or  bottles  in  the  carton  or  case. 
FDA  agrees  that  a  firm  may  count  such 
sealed  cartons  or  cases  as  individual 
units  for  the  purpose  of  a  claim  under 
the  1993  amendments,  regardless  of 
whether  the  individual  units  are  labeled 
in  accordance  with  §  101.9(j)(15).  if  the 
firm  has  evidence  of  the  extent  to  which 
its  soft  drink  is  sold  by  the  carton  or 
case  instead  of  by  the  individual  can  or 
bottle.  FDA  notes  that  if  a  firm  intends 
to  rely  upon  the  provisions  of  the  1993 
amendments  to  claim  an  exemption 


from  the  requirements  of  nutrition 
labeling  for  one  of  its  products,  then  it 
is  incumbent  upon  that  firm,  for  the 
purpose  of  reporting  the  number  of 
units,  to  have  knowledge  of  how  the 
product  is  sold  to  the  consimier. 

9.  Two  of  the  comments  stated  that 
FDA  should  clarify  how  units  should  be 
counted  for  a  product  that  is  not  sold  in 
a  package.  One  comment  representing 
foreign  firms  noted  the  potential 
differences  in  marketing  in  the  United 
States  as  compared  to  another  country 
and  the  difficulties  a  foreign  firm  faces 
in  learning  about  U.S.  marketing 
practices.  The  comment  suggested  that 
FDA  include  in  the  final  rule  that  the 
coimting  of  imits  could  be  based  upon 
a  person's  reasonable  determination  of 
U.S.  marketing  practices  even  if  that 
determination  deviated  somewhat  fiDm 
actual  marketing  practices  in  the  United 
States.  Another  comment  requested  that 
FDA  clearly  set  forth  in  the  preamble 
accompanying  the  final  regulation  how 
this  aspect  of  the  "unit"  definition  (i.e.. 
sales  of  food  not  in  package)  wall  be 
applied  to  confectionery  and  similar 
items  sold  individually  and  priced  by 
weight. 

FDA  recognizes  that  estimating  the 
number  of  units  of  a  product  that  is  sold 
to  consumers  in  an  unpackaged  form 
may  be  difficult  for  a  firm  seeking  to 
submit  a  notice  claiming  exemption 
under  the  1993  amendments, 
particularly  for  a  foreign  firm.  This  is 
especially  true  for  candies  which  were 
mentioned  in  these  two  comments. 
Depending  upon  the  type  of  candy  and 
its  quality,  a  particular  product  may  be 
sold  at  retail  by  the  piece  (either 
because  it  is  expensive  or  for  a  low 
price,  such  as  penny  candy);  by  the  half- 
pound  or  by  the  pound;  or  by  the 
package.  In  such  a  case,  the  candy 
manufacturer  would  total  the  number  of 
imits  sold  by  the  piece  or  by  the  half- 
pound  (or  the  poimd)  with  those  sold  in 
packages  to  determine  the  total  number 
of  imits  of  candy  sold  in  12  months.  It 
is  incumbent  upon  the  firm  that 
provides  an  approximation  of  the 
number  of  imits  of  a  product  sold  in  the 
United  States  as  part  of  a  claim  for 
exemption  from  nutrition  labeling  under 
the  provisions  of  the  1993  amenchnents 
to  have  adequate  knowledge  of  the  sales 
of  that  product  in  the  United  States. 
This  knowledge  is  necessary  for  the  firm 
to  be  able  to  report  accurately  in  its 
notice  claiming  exemption  the  number 
of  units  that  it  sold. 

FDA  has  modified  the  instructions 
contained  in  Appendix  II  to  provide 
more  details  on  the  counting  of  units  of 
a  food  that  is  sold  unpackaged.  The 
agency  has  retained  in  §  101. 9(j)(18) 
language  from  the  1993  amendments  as 
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the  appropriate  description  of  how  to 
count  units  of  a  food  that  is  sold 
un packaged.  FDA  is  concerned  that  to 
be  more  specific  in  the  regulations  may 
reduce  the  degree  of  flexibility  available 
under  the  definition  of  "unit."  This 
definition  [section  403(q)(5)(E)(vi)(I)  of 
the  act)  provides  that  "the  term  'unit' 
means  the  packaging  or,  if  there  is  no 
packaging,  the  form  in  which  a  food 
product  is  offered  for  sale  to 
consumers  '  Many  foods  are  sold  to  the 
consumer  in  an  unpackaged  form,  such 
as  by  the  piece,  by  the  slice,  or  by  a 
measured  amount.  Thus,  to  comply  with 
definition  of  "unit,"  a  small  business 
would  include  in  its  count  of  units  in 
a  notice  claiming  an  exemption  under 
the  1993  amendments  both  packaged 
and  unpackaged  product.  The  agency 
provided  an  example  of  counting  units 
of  unpackaged  food  products  for  flour  in 
the  proposal  (59  PR  11872  at  11874).  As 
stated  m  the  proposal  (59  FR  11872  at 
11874).  the  small  business  should  make 
its  determination  of  the  specific  "unit" 
to  use  as  a  basis  for  reporting  sales  of 
unpackaged  food  products  according  to 
the  normal  sales  practice  for  that  food 
product  in  the  United  States. 

E.  Definition  of  "Food  Product" 

10.  Although  some  comments 
commended  FD.\  for  its  definition  of 
"similar  method  of  preparation," 
discussed  in  the  preamble  of  the  small 
business  exemption  proposal  (59  FR 
11872  at  11875).  some  comments  asked 
for  further  clarification  of  the  definition, 
m  particular  as  it  related  to  nutritive 
value.  One  comment  stated  that  the 
definition  of  "food  product"  must  be 
limited  to  the  factors  referred  to  in  the 
1993  amendments.  The  comment  added 
that  the  1993  amendments  link  the 
definition  of  "food  product"  to  the 
food's  statement  of  identity  and  neither 
explicitly  nor  implicitly  permit  the  use 
of  nutritive  value  as  a  factor  in 
distinguishing  one  food  product  from 
another.  Other  comments,  however, 
encouraged  the  use  of  the  concept  of 
"nutritive  value." 

One  comment  stated  that  FDA  should 
incorporate  into  the  regulation  the 
preamble  language  that  explains  the 
intended  meaning  of  "similar 
p.-'eparation  methods,"  including  an 
explanation  of  criteria  that  will  allow 
businesses  to  determine  when  the  lack 
of  similarity  of  their  products' 
nutritional  profiles  is  such  that  they 
must  consider  products  to  be  different 
than  each  other.  One  comment  stated 
that  products  that  have  the  same 
common  or  usual  name,  have  identical 
nutrition  profiles,  but  that  are  subjected 
to  different  scheduled  processes  because 
of  the  size  of  their  container,  should  be 


counted  as  the  same  product.  The 
comment  added  that  products  that  are 
basically  the  same  but  have  differing 
names  for  differing  shapes/forms,  such 
as  taco  shells  and  chalupa  shells,  which 
are  both  forms  of  tortilla  shells,  should 
be  counted  as  the  same  product. 

Another  comment  stated  that  FDA 
should  clarify  that  variations  of  a 
product  with  formulation  differences, 
such  as  different  flavors,  are  considered 
different  "food  products"  for  purposes 
of  the  small  business  exemption.  The 
comment  stated  that  the  preamble  to  the 
proposal  stated  that  the  term  "similar 
preparation  methods"  included  "all 
aspects  in  the  manufacture  of  the  food 
product,  from  the  initial  steps  of 
determining  the  ingredients  to  be  used, 
i.e.,  formulation  *   *   *"(59FRll872at 
11875).  The  comment  stated  that  this 
statement  should  be  set  forth  in  the  final 
regidatory  text  itself,  along  with 
language  to  the  effect  that  even  minor 
formulation  differences,  such  as 
differences  in  flavor  ingredients  in  some 
cases,  result  in  two  different  food 
products,  regardless  of  whether  the 
formulation  differences  result  in 
differences  in  nutrient  profiles  between 
the  two  different  food  products.  The 
comment  noted  that  for  many  firms  and 
many  products  there  will  be  no  way  of 
determining  whether  two  similar 
products  have  the  same  nutrient  profile 
without  nutrient  analyses  of  each 
product.  The  comment  added  that 
requiring  small  businesses  to  undertake 
such  analyses  solely  for  the  purpose  of 
ascertaining  whether  they  quahfy  for  the 
small  business  exemption  would 
undermine  much  of  tiie  benefit  of  the 
exemption  and  be  contrary  to  the 
concessional  intent. 

After  considering  the  various 
comments  seeking  clarification  of  the 
term  "similar  method  of  manufacture," 
FDA  has  decided  to  adopt  the  definition 
for  "food  product"  that  it  proposed. 
Also,  after  reviewing  the  comments, 
FDA  is  emphasizing  that  consideration 
of  nutritive  value  is  not  a  necessary 
consideration  in  the  definition  of 
"similar  preparation  methods."  The 
comments  appear  to  have 
misinterpreted  FDA's  intent  as  it  relates 
to  the  use  of  "nutritive  value"  of  foods. 

Although  the  legislative  history  for 
the  1993  amendments  discusses  what  is 
meant  by  "statement  of  identity,"  it 
provides  no  insight  into  what  &ctors  led 
Congress  to  establish  "similar 
preparation  methods"  as  the  third  factor 
in  the  definition  of  "food  product."  The 
agency  intended  that  the  concept  of 
"nutritive  value"  could  be  used  by  firms 
as  an  informal  guideline  in  determining 
whether  the  manufacturing  processes 
for  food  products  meet  the  parameter  of 


"similar  preparation  method."  FD.A.  had 
presumed  that  firms  would  be  faced 
writh  situations  where  there  were  minor 
differences  in  the  method  of  preparation 
that  would  lead  them  to  question 
whether  the  food  products  should  be 
counted  as  being  the  same.  FDA  was 
stating  that  a  firm  could  use  nutritive 
value  as  a  determinant  in  resolving  this 
question.  The  agency  did  not  mean  to 
imply  that  if  two  foods  prepared  by 
dissimilar  processes  were  found  to  have 
the  same  nutritive  value  they  should  be 
considered  to  be  the  same  food  product. 
Further,  FDA  did  not  intend  that  firms 
should  analyze  foods  to  determine 
nutritional  value  to  determine  whether 
they  should  be  considered  to  be 
different  foods  because  to  expect  firms 
to  do  so  would  be  contrary  to  the  intent 
of  the  1993  amendments. 

The  agency  has  included  an 
additional  discussion  in  Appendix  11 
concerning  the  term  "similar 
preparation  methods"  to  assist  firms 
that  submit  notices  to  FDA  under  the 
1993  amendments.  However,  the  agency 
is  not  providing  further  explanation  of 
the  meaning  of  the  term  "similar 
preparation  methods"  in  the 
regulations.  FDA  is  concerned  that  any 
attempt  to  elaborate  on  a  definition  of 
"similar  preparation  methods"  would 
only  result  in  a  regulation  that  is  more 
restrictive  than  the  statutory  definition. 

FDA  agrees  with  the  comment  tilat 
urged  that  minor  differences  in 
scheduled  processes  or  differences  in 
shapes  for  the  same  product  should  not 
be  considered  as  resulting  in  different 
products.  FDA  does  agree,  however,  that 
differences  in  formula,  even  differences 
that  involve  different  flavors,  would  be 
sufficient  to  consider  foods  having  such 
differences  to  be  different  food 
products. 

11.  One  comment  requested  that  FDA 
clarify  in  any  final  rule  that  similar 
foods  whose  preparation  methods  result 
in  different  nutritional  profiles 
represent  only  one  example  of  different 
"food  products"  for  exemption 
eligibihty  purposes.  The  comment 
stated  that  the  agency  should  make  clear 
that  other  significant  differences  in 
preparation  that  do  not  affect  nutrient 
content,  such  as  kosher  preparation,  can 
also  serve  to  differentiate  "food 
products"  for  exemption  eligibihty 
purposes.  The  comment  also  noted  that 
certain  such  differences,  like  kosher 
preparation,  but  for  being  symbolically 
rather  than  expressly  declared  in 
labeling,  also  would  differentiate 
products  in  terms  of  a  distinguishing 
statement  of  identity  (e.g.,  "kosher  green 
beans"  as  compared  to  "green  beans"), 
thereby  contravening  the  second 
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element  of  the  "food  product" 
definition. 

As  discussed  in  response  to  the 
previous  comment,  this  comment 
misinterprets  the  way  in  which  FDA 
had  meant  for  the  concept  of  nutritive 
value  to  be  used.  FDA  had  never 
intended  that  the  concept  of  nutritional 
value  should  be  used  as  a  basis  for 
concluding  that  food  products  with 
differing  methods  of  preparation  but  the 
same  levels  of  nutrients  should  be 
considered  the  same  food  product  for 
the  purpose  of  counting  units.  However, 
the  comment  raises  the  issue  of  whether 
both  perceived  and  real  differences  in 
the  method  of  preparation  should  be 
considered  in  distinguishing  between 
food  products. 

A  determination  of  whether  real  and 
perceived  differences  distinguish 
particular  foods  can  only  be  made  on  a 
case-by-case  basis.  It  is  not  possible  to 
provide  guidelines  that  would  cover 
ever\'  case.  FDA  believes  that  real 
differences,  such  as  differences  in 
formulation  or  differences  in 
preparation,  would  be  used  to 
distinguish  a  "Kosher"  product  as  a 
different  food  product.  However,  there 
mav  be  steps  in  the  production  of  a 
"Kosher"  product  that  would  not 
distinguish  it  from  a  nonkosher  product; 
e.g.,  the  comment  mentioned  rabbi 
inspection  as  a  step  that  distinguishes 
kosher  food  products  from  other  food 
products.  FDA  does  not  agree  that  rabbi 
inspection  would  be  sufficient  to  result 
in  differing  food  products  for  the 
purposes  of  the  1993  amendments.  As 
noted  above,  such  distinctions  will  have 
to  be  made  on  a  case  by-case-basis. 

12.  One  comment  suggested  that 
identically  formulated  products  in 
different  size  packages  or  types  of 
packages  should  be  considered  different 
'food  products"  for  purposes  of  the 
small  business  exemption. 

This  suggested  approach  is  contrary  to 
the  wording  in  the  1993  amendments 
themselves.  The  definition  of  food 
product  states:  "  'food  product'  means 
food  in  any  sized  package"  (section 
403(q)(5)(E)(vi)(n)  of  the  act).  This 
wording  makes  clear  that,  for  the 
purpose  of  counting  units  of  a  food 
product,  all  of  the  various  sizes  and 
forms  in  which  a  food  product  is  sold 
are  to  be  combined.  Thus,  FDA  cannot 
modify  the  definition  for  "food 
product"  in  the  manner  suggested  in  the 
comment  because  to  do  so  would  be 
contrary  to  the  1993  amendments 
themselves.  (See  comment  7  in  section 
n.D.  of  this  document.) 


F.  Calculation  of  the  Avemge  Number  of 
FTE's 

13.  Three  comments  raised  questions 
concerning  the  proposed  provision  that 
the  average  number  of  FTE's  should  be 
based  upon  the  total  number  of 
individuals  employed  by  the  firm  and 
by  all  of  its  affiliates,  both  domestic  and 
foreign.  Two  comments  stated  that,  for 
the  purpose  of  calculating  the  average 
number  of  FTE's,  the  employees  that  are 
considered  should  be  limited  to  those  of 
the  firm  claiming  the  exemption  and  not 
of  separately  incorporated  affiUates.  One 
of  the  comments  contended  that 
including  employees  of  unrelated 
businesses  would  severely  undermine 
the  purpose  and  scope  of  the 
amendment.  The  conunent  stated  that  a 
fundamental  assimaption  of  the 
amendment  is  that  each  product  is  an 
independent  "profit  center,"  and, 
accordingly,  nutrition  information  is 
only  mandated  when  it  is  economically 
feasible  given  the  economies  pertaining 
to  the  production  and  sale  of  an 
individual  food  item.  Although  family 
owned  retail  confectioners  often  are 
involved  in  other  business  enterprises, 
the  comment  continued,  the  size  or 
nature  of  those  outside  business 
interests  is  irrelevant  to  whether  the 
retail  confectioner  can  cover  the  cost  of 
nutrition  labeling  of  a  particular  item. 

One  comment  stated  that,  in  the 
explanation  of  the  term  "Fit,"  FDA 
added  a  discussion  that  links  this 
definition  with  the  definition  of 
"person."  The  comment  stated  that  the 
effect  is  to  require  that  the  employees  of 
a  domestic  company  be  combined  with 
those  of  an  affiUate  company  regardless 
of  whether  their  operations  are  related 
to  sales  of  food  products  in  the  United 
States.  The  conunent  stated  that  there  is 
nothing  in  the  1993  amendments  that 
points  to  or  requires  this  conclusion. 
The  comment  argued  that  the  relevant 
issue  is  how  many  employees  were 
employed  in  the  United  States,  not 
overseas  and  not  in  imrelated  positions. 

FDA  disagrees  v«th  the  conclusion 
that  is  reached  in  these  comments.  Each 
of  the  above  comments  raises  the  same 
basic  argument,  that  the  calculation  of 
the  average  number  of  FTE's  should  be 
based  only  on  the  employees  of  the 
company  submitting  a  notice  claiming 
an  exemption  under  the  1993 
amendments  and  then  only  on  those 
employees  involved  in  the  production 
of  the  food  product  for  sale  in  the 
United  States.  Although  the  comments 
state  that  nothing  in  the  1993 
amendments  supports  the  approach 
proposed  by  FDA,  they  do  not  provide 
specific  citations  to  language  in  the 
1993  amendments  or  the  legislative 


history  of  the  1993  amendments  that 
support  their  conclusions.  One 
comment  said  that  a  fundamental 
assumption  of  the  1993  amendments  is 
that  each  product  is  a  "profit  center" 
but  did  not  offer  a  citation  to  where  this 
assiunption  is  either  explicit  or  implicit 
in  the  1993  amendments.  FDA 
concludes  that  the  approach  suggested 
by  the  comments  is  contrary  to  the  clear 
meaning  of  the  1993  amendments. 

In  introducing  H.R.  2900  (the  bill  that 
became  the  1993  amendments). 
Congressman  Waxman  stated: 

certain  small  businesses  will  have  extreme 
difficulty  complying  with  the  NLEA  by  May 
8. 1994.  •  *  *  Under  the  amendments, 
qualifying  businesses  will  be  given  1  to  3 
additional  years  to  comply  with  the  NLEA. 
After  May  8, 1997,  any  business  with  fewer 
than  100  employees  can  quaUfy  for  an 
exemption  for  any  products  for  which  it  sells 
fewer  than  100,000  cans  or  other  units  per 
year. 

(139  Congressional  Record  H6358  (August  6, 
1993).) 

The  1993  amendments  state  as  criteria 
imder  which  a  product  would  be      - 
exempt  from  the  requirements  for 
mandatory  nutrition  labeling  that  "the 
person  who  claims  for  such  product  an 
exemption  from  such  paragraphs 
employed  fewer  than  an  average  of  100 
full-time  equivalent  employees" 
(section  403(q)(5)(E)(i)(n),  or  300  or  200 
in  the  cases  of  subparagraphs  I  and  II  or 
m  of  section  403(q)(5)(E)(ii)  of  the  act. 
respectively).  In  describing  the  notice  to 
be  filed  to  claim  an  exemption  under 
the  1993  amendments,  section 
403(q)(5)(E)(iii)  of  the  act  states  that  the 
notice  shall  "state  the  average  number 
of  full-time  equivalent  employees  such 
person  employed  during  the  12  months 
preceding  the  date  such  person  claims 
such  exemption."  In  providing  for  the 
exemption  of  low-volume  food  products 
from  nutrition  labeling,  the  1993 
amendments  state  that  "the  term 
'person'  includes  all  domestic  and 
foreign  affiliates  of  the  corporation" 
(section  403(q)(5)(E)(vi)(ffl)  of  the  act). 
As  noted  above,  the  "Statement  of 
Explanation"  for  H.R.  2900  also 
explains:  "Section  403(q)(5)(E)(vi)(ni) 
defines  person,  in  the  case  of  a 
corporation,  to  include  all  domestic  and 
foreign  affiliates  of  the  corporation.  The 
FDA  should  consider  the  regulations 
issued  by  the  Small  Business 
Administration  on  this  issue."  FDA  is 
unaware  of  any  further  discussion  on 
the  calculation  of  the  average  number  of 
FTE's  in  the  1993  amendments  or 
related  legislative  history.  Contrary  to 
what  was  suggested  by  one  comment, 
there  is  no  indication  that  FTE's  should 
only  be  determined  based  on  those 
employees  that  are  related  to  the 
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production  of  the  food  that  is  the  subject 
of  the  notice.  In  fact,  the  clear 
implication  is  to  the  contrary.  Both  the 
1993  amendments  and  their  legislative 
history  state  that  the  tenn  "person" 
includes  both  domestic  and  foreign 
affiliates. 

FD.^  finds  that  the  above  references  in 
the  1993  amendments  and  their 
legislative  history  are  unambiguous  as 
to  the  calculation  of  the  average  number 
of  Kit's  for  a  firm  or  other  person 
submitting  notice  claiming  an 
exemption  under  the  1993  amendments. 
Thus,  the  notice  claiming  an  exemption 
must  stale  the  average  number  of  FTE's 
of  the  firm  or  person  submitting  the 
notice,  including  the  employees  of  all 
domestic  and  all  foreign  affiUates  as 
defined  m  13  CFR  121.410.  Further, 
because  neither  the  1993  amendments 
nor  their  legislative  history  make  a 
distinction  with  respect  to  the  business 
of  the  affiliates,  the  average  number  of 
FTE's  must  be  reported  based  on  all  the 
employees  of  all  affiliates  regardless  of 
the  nature  of  the  business  of  the 
affiliate  Given  the  language  of  the  1993 
amendments  and  their  legislative 
historv'.  FDA  finds  that  no  other 
interpretation  of  how  the  average 
number  of  FTE's  is  to  be  determined  is 
reasonable. 

14.  One  comment  stated  that  the 
average  number  of  FTE's  should  be 
based  on  actual  hours  worked  in  a  year, 
1.824  (i.e.,  the  time  that  a  person  that  is 
actually  on  the  job)  instead  of  the 
proposed  2.080.  The  comment  provided 
the  following  explanation  of  the 
derivation  of  1,824  hours  as  the  amoimt 
of  actual  hours  worked  in  a  year: 

.\n  hourly  person  paid  only  for  amount  of 
time  on  the  job  is  on  the  job  only  1,824  hours 
(2,08O-«0  annual,  -80  sick,  -96  for  12 
holidays  =  1.824  hours).  Using  2,080  hours 
instead  of  1,824  would  allow  a  firm  to  oibit 
the  declaration  of  a  "ninth"  employee  for 
every  eight  full-time  employees. 

Another  comment  stated  that  FDA 
should  retain  its  proposed  method  for 
determining  the  number  of  employees 
and  should  maintain  the  2,080  hour 
denominator  for  the  calculation. 

There  are  any  number  of  approaches 
that  FDA  could  have  used  to  define 
"full-time"  for  use  in  calculating  the 
average  number  of  FTE's.  For  any 
particular  situation,  however,  each 
possible  denominator  might  over-  or 
undercount  the  actual  number  of 
persons.  For  example,  a  firm  may  hire 
large  niunbers  of  part-time  employees 
for  which  it  does  not  provide  vacation 
or  sick  leave  hours.  Other  firms  may 
have  more  generous  or  less  generous 
annual  leave  provisions.  Still  other 
companies  may  recognize  fewer  or  more 
hohdays.  For  this  reason,  FDA 


tentatively  decided  to  simply  take  the 
standard  full-time  work  week 
established  by  the  Department  of  Labor, 
40  hours,  and  multiply  by  the  number 
of  weeks  in  a  year,  52,  to  obtain  the 
number  to  be  used  in  the  denominator 
for  calculating  the  average  nimiber  of 
full-time  employees.  Although  FDA 
recognizes  the  concern  of  the  comment 
that  suggested  using  1,824  hours  as  the 
denominator,  the  use  of  1,824  could 
result  in  a  hardship  to  those  small 
businesses  that  provide  less  amoimt  of 
time  for  leave  or  holidays  per  employee 
than  suggested  by  the  comment  in  that 
it  would  lead  to  an  overcoimting  of 
employees.  The  agency  concludes  that 
use  of  2,080  as  the  denominator 
provides  an  equitable  approach  for  a 
formula  to  be  used  in  determining  the 
average  number  of  full-time  equivalents 
and  is  retaining  this  value  in  its 
regulations. 

15.  One  comment  stated  that  FDA 
should  consider  as  employees  only 
those  persons  for  whom  the  small 
business  pays  income  and  social 
security  taxes.  The  comment  stated  that 
the  calculation  of  average  niunber  of 
FTE's  should  not  include  all 
"individuals  that  render  service"  to  a 
company,  which  would  include 
lawyers,  mail  carriers,  and  accountants 
that  are  not  under  the  direct  employ  of 
the  small  business.  The  comment  stated 
that  FDA  should  narrow  the  definition 
of  employee,  and  that,  in  case  of  doubt, 
the  approach  of  the  Internal  Revenue 
Service  could  provide  guidance. 
Another  comment  stated  that  FDA 
should  reconsider  who  it  counts  as 
employees  to  exclude  contract 
distribution  personnel.  The  comment 
explained  that  many  small  businesses 
use  route  salesmen  to  service  retail 
establishments.  These  route  salesmen 
were  described  by  the  comment  as 
independent  small  businessmen  who 
receive  compensation  from  the 
manufacturers  usually  as  a  percentage  of 
the  sales.  The  comment  stated  that  firms 
should  not  be  precluded  from  qualifying 
for  the  exemption  because  they  chose 
this  form  of  distribution  for  their 
products. 

The  small  business  exemption 
proposal  stated  that  the  average  niunber 
of  FTE's  "shall  be  determined  by 
dividing  the  total  number  of  hours  of 
salary  paid  directly  to  individuals,  or 
companies  that  employ  those 
individuals,  that  render  service  to  the 
person."  In  proposing  the  definition  in 
this  way,  FDA  was  attempting  to  ensure 
that  persons  calculating  the  average 
number  of  FTE's  considered  all 
employees  (e.g.,  all  owners,  officers,  the 
secretarial  staff,  and  part-time 
employees)  of  the  firm  and  not  just 


those  that  are  directly  involved  full-time 
in  the  production  and  sales  of  food 
products.  The  agency  had  seen  this  as 
a  potential  problem  because  some  of  the 
early  notices  submitted  to  the  agency 
had  reported  "0,"  "Zero,"  or  "None"  as 
the  average  number  of  FTE's. 

After  reviewing  the  comments  and  the 
language  of  the  proposed  definition  for 
an  FTE,  FDA  finds  that  the  explanation 
for  the  calculation  of  the  average 
number  of  FTE's  was  overly  broad  and 
subject  to  confusion.  For  example,  FDA 
agrees  that  it  is  not  normally  necessary 
to  include  in  the  determination  of  FTE's 
individuals  that  perform  services  for  the 
small  business  as  part  of  the 
responsibilities  of  their  employment, 
such  as  the  mailman,  fireman, 
policeman,  or  even  grocery  store  clerk. 
FDA  finds  that  such  individuals  need 
not  be  included  in  the  count  of  the 
average  number  of  FTE's  unless  they 
work  for  an  affiliate  of  the  firm. 

The  agency  has  modified  the 
definition  of  the  term  an  FTE  in 
§  101.9{j)(18)(vi)(D)  to  narrow  it  to  refer 
simply  to  "employees"  instead  of  all 
individuals  that  render  service  to  the 
firm.  To  ensure  that  there  is  no 
misunderstanding  of  which  employees 
to  count,  FDA  is  also  modifying  the 
discussion  of  the  calculation  and 
reporting  of  the  average  number  in 
Appendix  I!  to  refer  to  the  "employees 
of  the  person  and  of  all  of  its  affiliates." 

G.  Small  Business  Food  Labeling 
Exemption  Notice 

16.  Two  comments  suggested  changes 
in  the  model  form  that  the  agency 
included  as  Appendix  I  to  the  proposal. 
One  comment  suggested  that  the  agency 
include  a  place  on  the  form  for  the 
telephone  and  FAX  numbers  of  the  firm. 
The  comment  stated  that  the  form  or 
instructions  should  also  contain  the 
address  to  which  the  form  is  to  be 
mailed.  The  other  comment  stated  that 
the  small  business  food  labeling 
exemption  notice  should  be  modified, 
printed,  and  made  available  to  the 
public.  The  comment  suggested  use  of  a 
fonn  prepared  by  the  National 
Association  for  the  Specialty  Food 
Trade,  Inc.  (NASFT)  because  it  claimed 
that  the  NASFT  form  is  less  confusing 
than  the  one  that  the  agency  provided. 
The  comment  stated  that  the  model 
form  should  make  a  clear  statement 
referencing  the  provisions  of  18  U.S.C. 
1001  that  prohibit  the  submission  of 
false  information  to  the  Federal 
Government.  The  comment  also  stated 
that  FDA  should  make  the  modified 
form  publicly  available. 

FDA  has  modified  the  form  in  fine 
with  the  comments  and  has  included 
the  modified  form  in  Appendix  I  to  this 
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final  rule.  The  agency  contacted  the 
N.ASPr  to  gam  its  agreement  that  the 
agencv  could  uicorporate  parts  of 
NASFT's  form  into  the  form  supplied  by 
FDA.  FDA  has  modified  the  form  to 
include  spaces  for  a  telephone  number 
and  a  FAX  number.  In  reviewing 
notices.  FDA  has  found  that  use  of  the 
telephone  is  frequently  an  expeditious 
way  of  resolving  questions  that  arise. 
The  agency  has  also  made  the  address 
to  which  the  form  should  be  sent  more 
prominent  in  the  instructions. 

FDA  has  also  modified  the  fonn  to 
include  specific  spaces  for  the  date  that 
the  form  was  prepared  and  for  the  name 
of  a  contact  person.  The  agency  has 
found  that  information  on  the  date  of 
preparation  is  important  to  help  keep 
multiple  notice  submissions  separate. 
The  name  of  a  specific  contact  person 
for  a  firm  has  helped  the  agency  to 
resolve  rapidly  questions  that  have 
arisen  during  its  review  of  a  notice. 

Because  it  nas  received  numerous 
inquiries  as  to  whether  a  form  exists  for 
the  submission  of  the  notice,  FDA  is 
providing  a  model  form  in  Appendix  I 
of  this  document,  along  with 
instructions  for  completing  it  in 
Appendix  n  of  this  document.  This 
model  form  may  be  used  by  firms  to 
claim  exemptions.  FDA  advises, 
however,  that  it  is  not  necessary  to  use 
this  form. 

The  agency  also  advises  that  the  small 
business  exemption  for  a  food  product 
will  be  in  effect  once  a  notice  has  been 
filed  wdth  FDA,  even  though  it  may  be 
necessary  for  the  Office  of  Food 
Labeling  to  work  with  the  finn  that  is 
filing  the  notice  to  address  deficiencies 
in  it.  Although  no  action  by  the  agency 
is  required,  FDA  will  attempt  to  review 
all  notices  to  ensure  that  they  are 
complete  and  to  notify  companies  of  the 
receipt  of  the  notice,  and  whether 
additional  information  needs  to  be 
submitted. 

FDA  is  initiating  the  steps  necessary 
to  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for 
printing  and  distribution  of  the  "model 
form"  as  an  official  Government  form. 
OMB  approval  is  required  under 
provisions  of  the  Paperwork  Reduction 
Act  of  1995. 

17.  One  comment  stated  that  the 
section  of  the  notice  requesting 
information  on  the  manufacturer  of  a 
product,  if  it  is  other  than  the  person 
claiming  the  exemption,  is  irrelevant 
and  should  not  be  required.  The 
comment  stated  that  adding  irrelevant 
information  increases  the  paperwork 
burden,  forces  companies  to  give  the 
Government  unnecessary  information, 
and  enlarges  the  scope  of  the  1993 
amendments.  The  comment  suggested 


that  FDA  may  be  asking  for  the  name  of 
the  manufacturer  because  it  hopes  to 
exclude  from  the  small  business 
exemption  small  companies  that  have 
product  made  by  a  copacker. 

The  1993  amendments  require  that 
the  firm  filing  a  notice  provide 
information  on  the  total  number  of  units 
that  it  sold  in  the  United  States  in  the 
preceding  year.  As  a  number  of 
comments  stated,  and  as  FDA  agrees,  a 
firm  can  only  be  held  responsible  for 
knowing,  and  reporting,  the  number  of 
luiits  that  it  sold,  not  the  total  number 
of  units  of  a  product  sold  in  the  United 
States  by  all  firms  that  might  sell  the 
product.  However,  as  noted  above  in 
response  to  comment  5  in  section  II.D. 
of  this  dociunent,  whether  a  food 
product  is  eUgible  for  exemption  under 
the  1993  amendments  depends  not  on 
the  total  number  of  imits  sold  in  the 
United  States  by  the  firm  claiming  the 
exemption,  but  it  depends  on  the  total 
number  of  units  sold  in  the  United 
States  by  all  firms  that  sold  the  food 
product.  In  the  case  of  a  manufacturer 
or  exclusive  sales  agent,  the  total 
number  of  imits  sold  in  the  United 
States  may  well  be  the  number  reported 
by  the  firm  claiming  the  exemption.  In 
the  case  of  an  own-label  distributor,  the 
total  number  of  units  sold  in  the  United 
States  may  include  sales  by  firms  other 
than  the  firm  claiming  the  exemption. 

FDA  has  included  space  in  the  model 
form  for  the  listing  of  the  manufacturer, 
if  it  is  not  the  person  submitting  the 
notice,  to  enable  the  agency,  if 
necessary,  to  identify  instances  in 
which  the  total  nimiber  of  units  of  a 
food  product  sold  in  the  United  States 
might  exceed  the  apphcable  number  for 
eligibility  for  exemption  under  the  1993 
amendments.  FDA  seeks  this 
information  not  to  unfairly  harass  small 
businesses,  but  to  ensure  that  there  is  a 
level  playing  field  so  that  firms  are  not 
at  a  competitive  disadvantage.  Equally 
importantly,  FDA  is  seeking  the 
information  to  ensure  that  consumers 
have  access  to  nutritional  information 
on  products  when  they  have  a  right  to 
it. 

In  its  discussion  with  firms  that  were 
preparing  notices  to  claim  exemption 
imder  the  1993  amendments,  FDA  has 
become  aware  that  firms  may  not  always 
know  the  identity  of  the  manufacturer  of 
the  product,  particularly  if  it  is  an 
imported  product.  If  this  is  the  case, 
FDA  is  asking  the  person  that  submits 
a  notice  under  the  1993  amendments  to 
identify  the  firm  from  which  they 
received  the  product  if  he  or  she  is 
unaware  of  the  identity  of  the 
manufactiu^r  of  the  product. 

18.  Some  comments  stated  that  FDA 
should  allow  additional  time  for  firms 


to  submit  the  notice  claiming  the 
exemption.  One  comment  suggested  6 
months  in  view  of  the  short  time  span 
between  the  pubUcation  of  the  proposal 
and  the  May  7, 1994,  filing  date  for 
notices.  One  comment  raised  a  concern 
about  the  requirement  that  notices  be 
filed  by  May  7th  of  each  year  and  the 
attendant  lack  of  flexibiUty.  Another 
comment  stated  that  no  finn  should 
have  to  refile  for  exemption  before  May 
8, 1995. 

These  comments  seem  to  be  based  on 
a  belief  that  FDA  has  more  flexibiUty  in 
the  establishment  of  the  date  for  filing 
of  the  notice  claiming  an  exemption 
than  is  actually  provided  by  the  1993 
amendments.  Most  of  the  concerns 
raised  by  these  comments  have  become 
moot  with  the  passage  of  time.  The 
concern  about  the  inflexibility  of  the 
May  7  date  for  the  submission  of  notices 
apparently  arose  from  the  agency's 
statement  in  the  preamble  that  "(Alll 
notices  must  be  filed  by  May  7,  1994,  for 
the  12-month  period  beginning  May  8, 
1994,  the  date  that  the  new  mandatory 
labeling  regulations  become  effective" 
(59  FR  11872  at  11876).  FDA  advises 
that  the  May  7, 1994,  date  derives 
directly  from  section  403(q)f5)(E)(iii)  of 
the  act,  which  requires  that  the  notice 
claiming  exemption  under  the  1993 
amendments  be  submitted  "prior  to  the 
beginning  of  the  period  during  which 
the  exemption  under  subclause  (i)  or  (ii) 
is  to  be  in  effect."  Thus,  May  7  was 
established  as  the  date  for  submitting 
the  claim  for  exemption  for  the  12- 
month  periods  begiiming  May  8th  of 
1994, 1995,  or  1996.  The  agency  has  no 
authority  to  change  this  requirement. 

FDA  notes  that  a  person  is  not 
restricted  to  the  May  7  date  for  the 
submission  of  a  notice  claiming  an 
exemption  under  the  provisions  of 
section  403(q)(5)(E)(i)  of  the  act.  Such  a 
notice  may  be  submitted  on  any  date  as 
long  as  it  is  submitted  before  the 
beginning  of  the  period  diuing  which 
the  exemption  is  to  be  in  effect. 

19.  Two  comments  stated  that  it 
should  be  permissible  to  submit  a  claim 
for  an  exemption  within  a  reasonable 
time  after  the  marketing  of  a  new  food 
product  has  begim. 

As  noted  above,  a  food  is  misbranded 
if  it  does  not  bear  nutrition  labeling  and 
is  not  exempt  under  one  of  the 
exemptions  provided  by  the  1990  and 
the  1993  amendments.  Because  the 
exemption  for  a  firm's  low-volume  food 
products  provided  by  the  1993 
amendments  is  not  in  effect  until  the 
firm  has  submitted  a  notice  to  FDA 
claiming  the  exemption  (with  the 
exception  of  firms  other  than  importers 
that  have  less  than  10  employees  and  do 
not  sell  more  than  10,000  units  of  the 
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particular  food  product),  a  low-volume 
food  product  from  a  small  business 
would  be  misbranded  if  marketed 
without  nutrition  lat)eling  before  the 
notice  claiming  exemption  has  been 
submitted. 

The  1993  amendments  do  not  give 
FDA  the  authority  to  provide  for  a 
reasonable  time  after  a  product  has  been 
marketed  for  the  submission  of  a  notice 
claiming  an  exemption  under  the  1993 
amendments.  If  a  firm  begins  marketing 
a  product  without  nutrition  labekag 
before  submitting  such  a  notice,  the 
product  is  subject  to  regulatory  action. 
As  noted  above,  FDA  supplies  its  field 
personnel  and  State  enforcemwit 
agencies  with  a  listing  of  all  firms  that 
have  filed  notice  for  exemption  under 
the  1993  amendments.  Firms  that  wait 
to  submit  a  notice  until  after  they  have 
begun  marketing  a  product  run  the  risk 
of  regulatory  action  because  their  name 
does  not  appear  on  that  list. 

FDA  recognizes  that  many  small 
businesses  may  not  have  adequate 
resources  to  be  aware  of  ail  of  the 
requirements  for  nutritiop  labeling  on 
their  products  or  for  claiming  an 
exemption  Thus,  during  the  jiast  year, 
FDA  has  exercised  discretion  and 
restraint  with  respect  to  firms  that  have 
marketed  products  before  having  filed 
the  necessary  notice  claiming 
exemption  While  the  agency  intends  to 
continue  to  exercise  such  restraint,  the 
agency  urges  firms  that  expert  to  market 
a  food  product  that  will  not  bear 
nutr«iun  labeling  because  it  is  exempt 
under  section  403(q){5)(E)  of  the  act  to 
notify  the  agency  of  this  fact  before 
marketing  the  product. 

20.  In  me  small  business  exemption 
proposal,  FDA  described  generally  the 
approach  that  it  intended  to  take  to 
review  and  verify  the  various  notices 
that  if  received  from  small  businesses 
claiming  tiie  exemption  for  low- volume 
food  products  (59  FR  ^1872  at  11876). 
The  agency  asked  for  comments  on  this 
general  approach,  stating  that  it  might 
provide  in  the  final  rule  specific 
requirements  for  the  verification  of 
notices,  including  a  provision  for 
inspertion. 

Several  comments  asked  that  FDA 
clarify  how  it  would  verify  the 
appropriateness  of  notices  claiming  an 
exemption  under  the  1993  amendments. 
Most  of  these  comments  stated  that  a 
firm  should  be  able  to  supply  the 
necessary  verification  by  mail.  Several 
comments  expressed  their  belief  that  no 
additioaai  recordkeeping  requirements 
should  be  imposed. 

In  its  review  of  the  approximately 
13,000  notices  that  it  has  received  since 
enactment  of  the  1993  amendments, 
FDA  has  attempted  to  follow  the  general 


approach  to  reviewing  and  verifying 
notices  that  it  outlined  in  the  proposal 
The  agency  has  considered  notices  to  be 
acceptable,  regardless  of  their  format  or 
approach,  as  long  as  they  supplied  the 
basic  information,  that  is.  the  name  and 
address  of  the  firm  claiming  the 
exemption,  an  estimate  of  the  number  of 
employees,  a  listing  of  the  products  for 
which  exemption  was  claimed, 
including  brand  names,  and  the 
approximate  number  of  units  of  each  of 
those  products  sold  by  the  firm  in  the 
United  States.  Although  the  1993 
amendments  do  not  require  review  and 
approval  of  the  claim  by  FDA  for  the 
exemption  to  be  in  effect,  FDA  is  briefly 
reviewing  each  notice.  This  review  is 
directed  at  four  areas:  (1)  Did  the  notice 
provide  an  estimate  of  the  number  of 
employees:  (2)  did  the  notice  provide 
the  identity  of  the  specific  food 
products  for  which  an  exemption  was 
claimed;  (3)  did  the  notice  provide  the 
approximate  number  of  units  of  each 
food  product  that  the  firm  sold  in  the 
United  States  in  the  12  months 
preceding  the  period  for  the  exemption; 
and,  (4)  based  on  the  informatioB  in  the 
notice,  did  the  product  appear  to  be  a 
low-volume  food  product  (e.g.,  were 
total  annual  sales  in  the  United  States 
betwofan  May  8,  1993,  and  May  7, 1994, 
less  than  600,000  units)? 

In  its  review,  FDA  has  used  a  flexible 
approach  to  resolve  questions 
concerning  the  information  contained  in 
the  notices.  In  the  first  year,  for 
approximately  90  percent  of  the  notices, 
FDA  found  the  information  in  the  notice 
itself  to  he  adequate  to  justify  the 
claimed  exemption.  In  the  remainder, 
where  questions  arose  concerning  the 
notices.  FDA  used  two  approaches  for 
resolving  questions.  If  the  notice  raised 
a  fairly  straight-forward  question,  such 
as  the  number  sf  employees  because  the 
number  was  not  included  in  the  notice, 
the  agency  called  the  firm  by  telephone 
if  a  telephone  number  was  available  and 
asked  that  the  firm  supply  the  missing 
information,  either  over  the  telephone 
or  by  mail.  For  more  complex  questions. 
such  as  whether  the  notice  included 
products  that  did  not  qualify  as  low- 
volume  food  products,  e.g.,  it  listed 
products  bearing  brand  names*  for  large 
national  corporations,  the  agencv 
contacted  the  firm  either  by  telephone 
or  by  letter  and  requested  that  the  firm 
njodify  its  notice  to  include  only  those 
products  that  qualified  as  low-volume 
food  products  based  on  total  sales  in  the 
United  States. 

As  noted  above,  the  agency  found  it 
necessary  during  the  first  vear  under  the 
provisions  of  the  1993  amendments  to 
ask  for  verification  or  additional 
information  for  only  a  small  percentage 


of  the  notices  submitted.  Based  on  its 
experience  to  date,  FDA  finds  that  there 
is  no  need  to  provide  specific 
requirements  in  the  final  rule  for  the 
verification  of  notices  As  was  stated  in 
the  small  business  exemption  proposal, 
companies  should  be  prepared  to 
provide  information  to  FDA  to  support 
their  notices  of  exemption  should  FDA 
question  the  validity  of  any  information 
contained  in  those  notices  (59  FR  11872 
at  11876). 

21.  A  number  of  comments  disagreed 
with  the  preamble  discussion  that  the 
1993  amendments  provide  FDA  access 
to  firms'  records  for  verification  of 
exemption  notices  and  emphasized  that 
FD,\  should  not  use  the  1993 
amendments  as  a  basis  for  gaining 
unintended  access  to  records. 

Section  403(q)t5)(E)(iii)(TV)  of  the  act 
provides  that  the  notice  shall  contain 
such  information  as  the  Secretary  of 
Health  and  Human  Services  (tke 
Secretary]  may  require  to  verify  the 
information  that  is  required  to  be  in  the 
notice  if  the  Secretary  has  questioned 
the  validity  of  such  information.  In  the 
preamble  to  the  small  business 
exemption  proposal,  FDA  stated  that  it 
might  provide  in  the  final  rule  that 
companies  claiming  t.he  exemption  will 
be  required  ♦o  permit  inspection  of 
supporting  documentation.  Because  it 
has  not  had  sufficient  experience  to 
have  developed  'j  clear  view  of  what 
such  an  approach  would  involve,  FDA 
is  not  including  a  requirement 
concerning  inspection  of  records  in  the 
regulations  set  forth  below. 

although  FDA  continues  to  hold  that 
the  use  of  an  inspection  is  an 
appropriate  means  for  obtaining 
verification  information,  it  agrees  that 
section  403{q)(5)(E)(iii)(IV)  of  the  act 
does  not  give  it  free  access  to  all  records 
of  a  firm  There  must  be  some  question 
about  the  validity  of  information  in  a 
notice  claiming  an  exemption  under 
sectioB  403(q)(5)(E)  of  the  act  for  the 
agency  to  obtain  such  access.  Secondly, 
the  information  sought  must  have  a 
nexus  to;  (1)  The  number  of  employees 
of  the  firm,  (2)  the  number  of  units  of 
product  sold  m  the  United  States,  and 
(3)  proof  that  the  product  is  a  low- 
volume  food  product.  Any  other  review 
of  records  is  not  authorized  by  the  1993 
aaiendments. 

The  agency  will  normally  first  try  to 
verify  the  validity  of  the  information,  or 
otherwise  resolve  the  question  that 
arises,  by  telephone  or  mail  However, 
contrary  to  the  assertion  of  some 
comments,  there  is  nothing  in  the  1993 
amendments  that  prohibits  FDA  fi^m 
obtaining  through  inspection  the 
information  necessary  to  verify  the 
vahdity  of  mformation  in  a  notice.  It  is 
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FDA's  intent  only  to  use  an  inspection 
to  obtain  verifying  information  if  it  is 
the  way  that  is  most  likely  to  produce 
the  information  necessary  to  verify  the 
validity  of  the  notice.  FDA  has  yet  to 
resort  to  inspection  of  records  as  an 
approach  to  verifying  the  information  in 
a  notice. 

22.  Several  comments  stated  that  the 
proposed  verification  process  appeared 
to  be  burdensome.  Some  comments 
stated  that  any  question  concerning 
eligibihty  could  be  promptly  and 
efficiently  addressed  by  requesting 
written  verifying  information.  The 
comments  noted  that  the  1993 
amendments  contemplate  that  firms  will 
be  entitled  to  the  exemption  simply  by 
claiming  it,  absent  an  FDA  request  for 
supporting  docuimentation.  The 
comments  stated  that,  if  there  is  a  need 
for  supporting  documentation  to  resolve 
doubt  about  the  propriety  of  the  claimed 
exemption,  FDA  may  simply  demand 
that  the  information  be  provided,  or  else 
the  exemption  will  be  revoked. 

These  comments  are  mistaken  in  their 
concern  that  the  proposed  verification 
process  is  overly  burdensome.  However, 
as  noted  above,  imtil  it  has  more 
experience  in  what  is  necessary  to  verify 
the  vahdity  of  a  notice,  FDA  is  not 
revising  the  regulations  to  specify  how 
it  will  verify  the  accuracy  of  notices,  or 
what  information  is  necessary  for  such 
verification,  As  noted  above,  the  agency 
found  it  necessary  during  the  first  year 
to  ask  for  verification  or  additional 
information  for  only  a  small  percentage 
of  the  notices  submitted,  FDA  agrees 
with  the  various  comments  that 
supplemental  information  to  verify  the 
validity  of  a  notice  should  be  limited  to 
that  information  that  is  already 
maintained  by  the  firm  and  should  not 
require  the  development  of  new  records. 

23.  A  number  oi  comments  addressed 
the  requirement  for  a  certification 
statement  as  part  of  the  notice.  One 
comment  stated  that  the  requirement 
was  burdensome  because  it  would 
impose  business  costs  and  legal  liabiUty 
not  contemplated  by  Congress  and  not 
provided  for  by  the  amendments. 
Another  comment  stated  that  the 
certification  requirement  should  be 
deleted,  noting  a  number  of  factors  that 
mitigate  against  the  need  for  the 
certification  statement,  including  the 
fact  that  FDA  can  request  verification, 
that  anybody  providing  false 
information  commits  a  punishable 
criminal  offense,  and  that  FDA  can 
declare  the  product  nusbranded.  One 
comment  stated  that  a  firm  should  not 
be  put  in  the  position  of  having  to 
certif)  that  second-hand  information, 
such  as  the  amount  of  production  of  a 
copacker,  that  it  cannot  verify,  is  true 


and  accurate.  One  comment  stated  that 
the  certification  requirement  should  be 
eUminated,  particularly  the  part  about 
notifying  FDA  when  it  becomes 
ineligible,  because  it  exceeds  statutory 
authority  provided  by  the  amendments, 
is  contrary  to  congressional  intent,  and 
imposes  burdens  on  small  businesses. 
One  comment  stated  that  FDA  should 
clarify  that  a  company  would  only  be  at 
risk  of  criminal  prosecution  if  it  had 
intentionally  and  knowingly  provided 
false  information. 

FDA  included  the  certification 
statement  as  a  requirement  of  the  notice 
claiming  an  exemption  under  the  1993 
amendments  as  a  confirmation  to  the 
agency  of  the  expected;  that  is,  that  the 
information  being  submitted  to  the 
agency  complied  with  the  requirements 
of  18  U.S.C.  1001  and  contained  only 
valid  information.  FDA  disagrees  with 
the  comments  that  this  requirement 
creates  additional  liabihties  for  the 
firms  or  is  burdensome.  Most  comments 
were  aware  of  18  U.S.C.  1001  and  the 
prohibition  that  it  contains  on  the 
submission  of  false  information  to  a 
Govenmient  agency.  This  prohibition 
exists  regardless  of  whether  a  notice 
contains  a  signed  certification  from  the 
firm. 

Moreover,  the  certification  statement 
serves  as  the  initial  verification  of  the 
vahdity  of  the  information  in  a  notice. 
As  evidenced  by  the  tone  of  some  of  the 
comments,  firms  will  take  greater  care  to 
ensure  the  validity  of  the  information  in 
a  notice  if  a  responsible  individual  has 
to  certify  to  the  accuracy  of  the 
information,  FDA  notes  that  some  of  the 
forms  that  it  has  received  that  were 
devised  by  firms  and  associations 
contain  more  expansive  certification 
statements  than  that  proposed  by  FDA. 
Some  of  these  certifications,  for 
example,  contained  a  statement  that 
there  was  no  nutrition  information  or 
claims  on  the  label  for  any  of  the 
products  included  in  the  notice. 

FDA  notes  that  the  greatest  concern 
seems  to  be  over  the  requirement  that  a 
firm  notify  FDA  when  a  product  is  no 
longer  eUgible  for  the  exemption.  FDA 
included  this  commitment  as  part  of  the 
certification  requirement  to  ensure  that 
the  firm  is  aware  of  the  provision  in  the 
1993  amendments  that  the  firm  has  18 
months  after  its  product  no  longer 
qualifies  for  the  exemption  to  bring  the 
label  into  compliance.  The  requirement 
that  a  firm  notify  FDA  if  it  becomes 
ineligible  for  the  exemption  is  thus  fully 
consistent  with  the  act  and  the  agency's 
authority  to  adopt  regulations  for  its 
efficient  enforcement.  {See  section 
701(a)  of  the  act.) 

The  agency  emphasizes  that  it  is 
^king  firms  to  certify  the  accuracy  of 


the  information  that  they  are  submitting 
as  it  relates  to  the  operations  of  their 
firm  only.  This  information  should  be 
readily  available  to  the  firm  in  records 
maintained  during  the  normal  course  of 
its  business.  Contrary  to  what  was  stated 
by  one  comment,  FDA  is  not  asking  a 
firm  to  certify  to  information  unknovm 
to  it  such  as  the  volume  of  sales  of  a 
copacker  that  produces  product  for  the 
firm. 

24.  One  comment  stated  that  FDA 
should  take  pains  to  explain  its  plans 
for  protecting  confidential  business 
information  included  in  notices. 

FDA  advises  that  any  trade  secret  or 
confidential  commercial  information 
submitted  in  notices  is  protected  by  the 
safeguards  against  inappropriate  release 
that  are  provided  by  the  agency's 
regulations  in  part  20  [21  CFR  part  20) 
for  the  release  of  information  under  the 
Freedom  of  Information  Act. 

H.  Miscellaneous  Issues 

25.  One  comment  stated  that  FDA 
should  not  single  out  imports  for 
enforcement  of  noncompliance. 

FDA  advises  that  it  has  been  acting  to 
ensure  that  there  is  comphance  with  the 
new  labeling  regulations  in  as 
evenhanded  a  manner  as  possible  with 
respect  to  both  foreign  and  domestic 
firms.  The  agency  initiated  its 
enforcement  efforts  for  domestic 
products  on  Augtist  8. 1994,  the  date 
after  which  the  nutrition  labeling  and 
nutrient  content  claim  requirements  of 
the  act  became  appUcable  (see  Pub.  L. 
103-261,  enacted  May  26,  1994).  FDA 
initiated  its  import  enforcement  efforts 
on  September  19, 1994,  The  approach 
that  the  agency's  district  offices  take 
when  they  encounter  a  noncompliant 
label  is  similar  for  both  domestic 
product  and  imported  products.  Copies 
of  the  agency's  domestic  and  import 
enforcement  assigimients  explaining  the 
approaches  being  taken  have  been 
placed  on  public  display  under  this 
docket  number. 

26.  One  comment  stated  that  FDA's 
proposal  places  too  much  emphasis  on 
enforcement,  and  that  FDA  should 
maintain  a  flexible  enforcement  policy; 
e.g.,  a  small  company  whose  notice  is 
deficient  (or  which  is  foimd  to  exceed 

a  ceiling)  should  be  given  a  complete 
written  explanation  of  the  deficiency 
and  a  reasonable  time  to  submit  a 
comphance  plan. 

FDA  has  been  maintaining  a  flexible, 
lenient  enforcement  policy,  particularly 
as  regards  companies  whose  notice  is 
found  to  be  deficient.  The  first  step  that 
the  agency  takes  upon  receipt  of  a  notice 
is  to  place  the  name  and  address  of  the 
firm  in  its  computer  data  base  of  firms 
that  have  filed  a  notice  and  to  make  that 
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infonnation  available  to  its  Beld  ofHces 
by  entering  the  infonnation  into  the 
PRIME  Connection  and  FIARS  computer 
bulletin  boards.  As  noted  above,  the 
agency  next  issues  a  letter 
acknowledging  the  receipt  of  the  notice, 
unless  it  has  a  question  concerning  the 
information  in  the  notice.  If  there  is  a 
deficiency  in  the  infonnation  in  the 
notice,  or  the  agency  has  some  other 
question  concerning  it,  the  agency  either 
calls  or  writes  the  firm  to  ask  for 
clarification  of  the  information.  Ehiring 
this  time,  the  name  and  address  of  the 
firm  remain  on  the  listing  of  firms  that 
have  submitted  a  notice  claiming 
exemption  under  the  1993  amendments. 

27.  One  comment  stated  that  the 
agency  should  adopt  specific 
procedures  to  maintain  a  list  of  exempt 
firms  and  provide  effective  means  of 
disseminating  the  fist  to  districts.  This 
action  should  be  taken,  the  comment 
said,  to  minimize  the  possibility  of 
needless  detention  of  products  for 
which  an  exemption  has  been  filed.  A 
foreign  firm  also  commented  that  FDA 
should  adopt  a  policy  that  would  permit 
the  manufacturer  or  its  importer  to 
include  a  statement  on  the  particular 
import  documents  that  it  has  filed  for  a 
particular  exemption,  and  that  such  a 
statement  should  bar  the  district  from 
detaining  the  imported  product. 

Before  launching  its  enforcement 
efforts  for  domestic  and  imported 
produjts,  FDA  developed  a 
comp  Jterized  data  base  listing  the  firms 
that  have  submitted  a  notice  claiming  an 
exemption  under  the  1993  amendments 
by  name  and  address.  As  stated  above, 
FD.-\  made  this  data  base  available  to  its 
distnct  offices  and  to  State  enforcement 
agencies  through  an  FDA  computer 
bulletin  board  system  called  "PRIME 
Connection."  A  similar  data  base  listing 
the  names  and  addresses  of  foreign 
firms  and  recognized  importers  that 
filed  a  notice  to  claim  an  exemption  for 
their  products  was  made  available  to 
FDA's  import  offices  under  FDA's 
FIARS  system.  FDA  has  periodically 
updated  these  lists  since  they  were 
established.  Additionally,  FDA  advises 
that  it  has  recommended  that,  and  has 
permitted,  statements  that  a  particular 
product  qualifies  for  an  exemption 
under  the  1993  amendments  be 
included  in  the  shipping  records  for  an 
imported  product,  "rhe  presence  of  such 
additional  information  with  the 
shipping  records  is  considered  by  FDA 
in  determining  whether  to  release  a 
particular  import.  Because  each  import 
must  be  considered  on  a  case-by-case 
basis,  however,  the  presence  of  such  a 
statement  will  not  serve  as  a  de  facto  bar 
to  detention. 


28.  Several  comments  suggested  steps 
that  the  agency  should  take  to  permit 
the  continued  use  by  small  businesses 
of  nutrition  labeling  in  compliance  with 
FDA's  former  provisions  for  the 
voluntary  nutrition  labeling  of  food. 
Most  of  these  comments  supported  the 
use  of  §  101.9(g)(9)  for  small  businesses 
to  request,  and  FDA  to  grant,  alternative 
approaches  that  would  enable  them  to 
use  up  labeling  that  used  the  former 
type  of  nutrient  labeling.  Some 
comments  suggested  that  FDA  should 
extend  the  exemption  of  the  1993 
amendments  in  the  proposed  regulation 
for  low-volimie  food  products  to  cover 
such  products. 

Other  comments  stated  that  FDA 
should  consider  establishing  a  special 
rule  permitting  labels  with  pre- 1990 
amendments  nutrition  information  to  be 
used  by  processors  that  otherwise 
would  qualify  for  the  small  business 
exemption.  One  comment  noted  t^t  if 
it  is  barred  from  using  labels  bearn^ 
pre-1990  amendments  nutrition 
information,  it  will  be  required  to  bear 
an  economic  loss  for  these  label  stocks, 
which  would  be  extreme  for  a  company 
of  its  size.  Other  comments  noted  that 
denying  an  extension  to  firms  that  had 
voluntarily  cooperated  in  the  past 
would  be  unjust.  Some  comments 
suggested  that  limits  be  created  on  the 
use  of  such  pre-1990  amendments 
labeling;  e.g.,  a  certification  that  the 
labeling  was  purchased  before  January 
6,  1993.  and  that  compliance  with  the 
new  requirements  will  be  achieved  by 
the  end  of  the  extension  period  or  the 
next  printing  whichever  comes  first; 
that  there  are  no  claims:  that  there  is  no 
competitive  advantage  from  improper 
Usting  of  serving  sizes,  calories  from  fat, 
saturated  fat.  cholesterol,  and  sodium; 
and  that  the  product  was  not  introduced 
into  the  marketplace  since  the  new 
nutrition  labeling  regulations  were 
issued  (since  January  6,  1993). 

Since  issuance  of  the  small  business 
exemption  proposal,  FDA  has  received 
a  number  of  requests  for  permission 
under  §  101.9(g)(9)  to  exhaust 
inventories  of  labels  containing 
nutrition  infonnation  that  was  in 
compliance  with  FDA's  regulations  that 
were  in  effect  before  the  effective  date 
of  the  1990  amendments.  FDA  has 
required  that  these  requests  contain 
infonnation  showing  that  the  finn  and 
the  product  would  be  eligible  for 
exemption  under  the  provisions  of  the 
1993  amendments  but  for  the  fact  that 
the  product's  label  bears  the  former 
nutrition  labeling.  FDA  has  also  asked 
that  the  requests  include  a  copy  of  the 
label  for  each  product  for  which 
permission  was  being  sought  to  exhaust 
the  old  label,  along  with  an  estimate  of 


the  remaining  inventory  of  the  label 
stocks  and  the  estimated  time  required 
to  exhaust  the  mventorv. 

Within  its  limited  resources,  FDA  has 
reviewed  and  granted  permission  to 
finns  to  exhaust  labels  that  contain  only 
the  former  voluntan  nutrition 
information,  in  granting  permission  to 
exhaust  inventones  of  labeling  by  a 
specific  date,  FDA  has  advised  the  firms 
that  the  label  for  the  product  is  to  be 
corrected  by  either  removing  the  old 
nutrition  information  or  bringing  the 
label  into  compliance  with  new  §  101.9. 
FDA  has  advised  firms  requesting 
permission  to  continue  the  use  of  labels 
containing  nutrient  content  or  health 
claims  that  such  permission  would  not 
be  granted. 

The  process  provided  by  §  101.9(g)(9) 
appears  to  be  adequate  to  address  the 
issue  of  granting  permission  to  small 
businesses  to  exhaust  their  stocks  of  old 
labeling.  Also,  FDA  notes  that  it  is  using 
most  of  the  "limits"  suggested  by  the 
one  comment  in  evaluating  requests  for 
additional  time  to  exhaust  inventories  of 
labels  under  §  101.9lg)(9).  However,  the 
suggested  limits  on  granting  permission 
to  exhaust  labels  pri.ited  after  January  6, 
1993,  or  for  products  introduced  after 
January  6,  1993,  have  largely  been 
rendered  moot  by  the  passage  of  time. 
Thus,  FDA  concludes  that  a  special  rule 
permitting  labels  with  pre-1990 
amendments  nutrition  information  is 
unnecessary  Also.  FDA  advises  that  it 
does  not  have  authority  to  extend  the 
exemption  provided  by  the  1993 
amendments  to  cover  products  bearing 
pre-1990  amendment  nutrition 
information.  Such  products  are 
specifically  excluded  from  the 
exemption  by  section  403(q)(5)(E(i)(2) 
and  (ii)  of  the  1993  amendments. 

HI.  Economic  Impact 

FDA  has  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  Flexibility 
Act  requires  agencies  to  analyze  options 
for  regulatory  relief  for  small  businesses. 

The  agency  reported  in  the  small 
business  exemption  proposal  its  finding 
that  the  net  effect  of  this  rule  is  the 
benefit  that  it  creates  by  reducing 
labeling  costs  for  exempted  companies. 
This  benefit  is  the  result  of  statutory 
provisions  and  not  FDA  discretion. 
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There  axe  two  types  of  costs  of  this 
regulation:  (1)  Costs  of  lost  nutrition 
benefits  t)ecause  nutrition  information  is 
not  available  and  (2)  costs  to  comply 
with  the  notification  requirement. 

FDA  has  estimated  that  the  volume  of 
food  product  eligible  for  exemption 
constitutes  less  than  one  percent  of  the 
United  States  diet,  and  that  any  lost 
nutrition  benefits  are  likely  to  be  small. 
Also,  the  agency  estimated  that  in  the 
first  year  approximately  4,500  firms 
claiming  exemption  would  file  notices 
at  a  cost  of  approximately  $1,656,000. 
The  agency  estimated  that  in  the 
following  2  years  the  number  of  firms 
filing  notices  would  reduce  to 
approximately  4,000  at  a  cost  of 
approximately  $1,472,640  and 
approximately  3,200  at  a  cost  of 
approximately  $1,177,640,  respectively. 
However,  in  the  first  year  that  the  1993 
amendments  have  been  in  effect,  the 
agency  has  received  approximately 
9,000  notices  claiming  an  exemption  for 
one  or  more  low-volume  food  products. 
Assuming  that  the  number  of  firms 
filing  an  exemption  will  decrease  for  the 
next  2  years  at  the  same  rate  as 
previously  estimated,  then  the  costs  to 
complv  with  the  notificatujn 
requirements  are  estimated  to  be 
approximateiv  $3,312,000  tiie  first  year, 
approximately  $2.94^.000  the  second 
year,  and  approximately  $2,358,000  in 
subsequent  vears  as  the  number  of  firms 
filing  notices  decreases.  Federal  costs 
for  implementing  the  notification 
system  are  estimated  (as  in  the  proposal) 
to  be  approximately  $207,000.  The  total 
costs  of  notification  will  be  less  than  $4 
million  for  the  first  year  and  decrease 
substantially  in  subsequent  years. 

On  the  other  hand.  FDA  estimates  that 
the  cost  savings  to  small  businesses  that 
were  exempted  from  labeling  to  be 
between  $275  and  $360  milhon.  These 
costs  are  estimated  based  on  the 
Regulatory  Impact  Analysis  (RIA)  (58  FR 
2927,  January  6,  1993)  done  for  rules 
implementing  the  1990  amendments.  In 
the  RIA,  FDA  estimated  relabeling  costs 
of  approximately  $3,000  per  stock 
keeping  unit  (SKU).  This  rule  is 
expected  to  save  costs  for  between 
90,000  and  120,000  SKU's.  Because  of 
this  positive  effect  on  the  economy,  this 
rule  is  economically  significant  under 
Executive  Order  12866,  but  because  the 
rule  will  not  have  any  adverse  effect  on 


small  business,  the  agency  believes  that, 
under  the  Regulatory  Flexibility  Act,  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  niimber  of  small 
entities.  However,the  preceding 
discussion  of  the  costs  and  cost  savings 
to  small  business  would  constitute  a 
final  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 
None  of  the  comments  to  the  small 
business  exemption  proposal  presented 
any  information,  nor  is  the  agency 
aware  of  any  information,  that  would 
serve  as  a  basis  for  significantly 
increasing  the  estimated  costs  of  this 
regulation  or  significantly  decreasing 
the  estimated  cost  savings. 

rV.  Congressional  Review 

This  final  rule  has  t)een  classified  as 
a  major  rule  subject  to  congressional 
review.  The  effective  date  is  October  7, 
1996.  If,  however,  at  the  conclusion  of 
the  congressional  review  process  the 
effective  date  has  been  changed,  FDA 
will  publish  a  document  in  the  Federal 
Register  to  establish  the  actual  effective 
date  or  to  issue  a  notice  of  termination 
of  the  final  rule  action. 

V.  Environmentai  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  the  action 
being  taken  in  this  final  rule.  As 
announced  in  the  small  business 
exemption  proposal  published  in  the 
Federal  Register  of  .March  14,  1994  {59 
FR  11872),  the  agency  has  determined 
under  21  CFR  25.24(a)(8)  and  (a)(ll) 
that  these  actions  are  of  a  type  that  do 
not  individaally  or  cumulatively  have  a 
significant  effect  on  the  himaan 
environment.  No  comments  questioned 
this  determination.  Therefore,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VI.  Paperwork  Reduction  Act 

This  final  rule  contains  information 
collections  that  are  subject  to  review  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  This 
information  collection  has  been 
approved  by  OMB  for  90  days,  under  5 
CFR  1320.13  and  OMB  control  No. 
0910-0324.  Persons  are  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  vafid  OMB 
control  nimaber. 


Because  OMB  approval  of  this 
information  collection  is  vafid  for  only 
90  days,  FDA  is  also  taking  the 
appropriate  steps  to  obtain  a  regular 
approval.  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
collection  of  information.  "Collection  of 
information"  is  defined  in  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c).  In 
accordance  with  5  CFR  part  1320,  the 
title,  description,  and  respondent 
description  of  the  information 
requirement  are  shown  below  with  an 
estimate  of  the  annual  collection  and 
information  burden.  Included  in  the 
estimate  is  the  time  for  reviev«ring 
instructions,  gathering  necessary 
information,  and  completion  and 
submission  of  the  notice. 

Title:  Food  Labeling;  Nutrition 
Labeling,  Small  Business  Exemption. 

Description:  The  final  rule  provides 
the  procedures  for  the  submission  of  a 
notice  of  a  claim  by  a  company  for  an 
exemption  from  FDA's  regulations  for 
mandatory  nutrition  labeling.  FDA 
action  on  the  nobce  will  include  review 
of  notices  for  completeness  and 
acknowledgment  that  the  notice  had 
been  received  and  was  or  was  not 
adequate.  Additionally,  FDA  will 
provide  to  its  field  personnel  and  State 
enforcement  agencies  a  listing  of  firms 
that  have  submitted  a  notice  to  FDA 
along  with  a  listing  of  the  products 
claimed  to  be  exempt. 

The  1993  amendments  revise  the 
basis  for  a  small  business  exemption 
provided  by  section  403(q)(5)(E)  of  the 
act.  This  new  provision  provides  an 
exemption  for  a  food  product  based  on 
the  number  of  employees  and  the  total 
nimiber  of  imits  sold  in  the  United 
States  on  an  annual  basis.  Under  the 
1993  amendments,  to  quafify  for  an 
exemption,  a  person  must  file  the  notice 
mentioned  in  the  preceding  paragraph 
with  FDA  before  the  time  period  for  the 
claimed  exemption.  Sections 
101.9(j)(18)(iv)  and  101.36(f)(2)  reflect 
the  information  identified  in  section 
403(q)(5)(E)  of  the  act,  as  necessary,  as 
part  of  the  notice  for  a  claimed  small 
business  exemption. 

Descriptions  of  Respondents:  Persons 
and  small  businesses,  particularly  small 
businesses. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 

Annual  number  of  re- 
spondents 

Annual  frequency 

Average  burden  hours 
per  response 

Annua)  burden  hours 

Total  annual  operating 
and  maintenance  costs 

101.9  and  101.36 

10.000 

1 

8 

80,000 

$3,312,000 
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Since  enactment  of  the  1993 
amendments,  FDA  has  received  notices 
from  approxjruatelv  9,000  firms. 
Although  FD.A  is  uncertain  how  many 
other  firais  may  taJte  advantage  of  the 
exemption  provided  by  the  1993 
amendments  to  file  notice,  it  expects  a 
maximum  of  10,000  respondents  to  file 
for  the  exemption  The  agency  expects 
that  tfie  number  of  respondents  and 
corresponding  annual  burden  hours  will 
decrease  over  succeeding  vears  as  the 
basis  for  the  exemption  changes.  By 
May  1997,  FDA  estimates  that 
approximately  5,000  companies  maybe 
filing  notices  to  claim  the  exemption 
with  a  corresponding  annual  burden 
hours  of  approximately  40,000  hours. 
There  are  no  capital  costs  created  by 
this  final  rule  As  noted  above  in  section 
in.  Economic  Impact,  FDA  estimates 
that  the  total  operating  and  maintenance 
costs  to  respondents  to  submit  notices  to 
the  agency  during  the  first  year  to  be 
approximately  $3,312,000.  The  agency 
does  not  believe  that  tiiis  regulation 
requires  any  capital  expenditures  to 
comply  with  the  requirements  for 
submitting  a  notice. 

In  the  small  business  exemption 
proposal,  FD.\  rr.quested  comments 
regarding  the  estimated  burden, 
including  suggestions  for  reducing  the 
burden.  Nine  responses  were  received 
that  contained  one  or  more  comments 
concerning  the  information  collection 
provisions  that  would  be  established  by 
the  small  business  exemption  proposal. 
A  number  of  these  comments  suggested 
modifications  in.  or  were  opposed  to, 
vanous  provisions  of  the  information 
collection  portion  of  the  small  business 
exemption  proposal.  A  sumamary  of  the 
arguments  and  changes  suggested  by 
these  latter  comments,  and  the  agency's 
responses,  are  provided  above.  None  of 
the  comments  addressed  FDA's 
estimates  of  the  cost  and  hour  burden 
associated  with  the  information 
collection. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  FDA 
has  submitted  copies  of  the  final  rule  to 
OMB  for  its  review  of  the  recordkeeping 
requirements.  In  addition,  the  agency 
solicits  pubhc  comment  on;  (1)  Whether 
the  proposed  collection  of  i^nnation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection,  techniques, 
or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses). 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  of  this  final  rule 
by  October  7,  1996.  These  comments 
should  be  submitted  to  the  Dockets 
Management  Branch  (address  above). 

Under  the  Paperwork  Reduction  Act 
of  1995,  persons  are  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  This  final  rule  contains 
information  collection  requirements  that 
have  been  submitted  to  OMB  for 
approval.  FDA  will  pubUsh  a  notice  in 
the  Federal  Register  of  OMB 's  decision 
to  approve,  modify,  or  disapprove  the 
information  collection  requirements 
established  in  this  final  rule  prior  to  the 
effective  date  of  such  requirements. 

FDA  advises  that  the  statutory 
requirements  of  the  1993  amendments 
for  the  filing  of  a  notice  with  FDA  take 
precedence  over  the  provisions  of  the 
Paperworic  Reduction  Act  of  1995.  Thus, 
if  small  businesses  desire  to  avail 
themselves  of  the  exemption  from 
nutrition  labeling  that  is  provided  by 
the  1993  amendments,  they  must  file 
notice  with  FDA  as  required  bv  section 
403(q)(5)(e)(i)(m)  or  (q)(5){e)(ii)  of  Uie 
act.  Products  that  are  not  the  subject  of 
such  notice  will  be  misbranded  unless 
they  bear  nutrition  labeling  as  required 
by  section  403(q)  of  the  act  regardless  of 
whether  OMB  has  approved  the 
information  requirements  included  in 
this  final  rule. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455);  sees.  201,  301.  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331,  342,  343,  348.  371). 

2.  Section  101.9  is  amended  by 
revising  paragraph  (j)(l)(i)  and  by 
adding  new  paragraph  (j)(18)  to  read  as 
follows: 

$101.9    Nutrition  latMling  o(  food. 


(J) 


(l){i)  Food  offered  for  sale  by  a  person 
who  makes  direct  sales  to  consumers 
(e.g..  a  retailer)  who  has  annual  gross 
sales  made  or  business  done  in  sales  to 
consumers  that  is  not  more  than 
$500,000  or  has  annual  gross  sales  made 
or  business  done  in  sales  of  food  to 
consumers  of  not  more  than  550,000, 
Provided.  That  the  food  bears  no 
nutrition  claims  or  other  nutrition 
information  in  any  context  on  the  label 
or  in  labeling  or  advertising.  Claims  or 
other  nutrition  information  subject  the 
food  to  the  provisions  of  this  section. 
«        •        *         •         « 

(18)  Food  products  that  are  low- 
volume  (that  is,  they  meet  the 
requirements  for  units  sold  in 
paragraphs  (j)(18)(i)  or  (j)(18)(ii)  of  this 
section);  that,  except  as  provided  in 
paragraph  (j)(18)(iv)  of  this  section,  are 
the  subject  of  a  claim  for  an  exemption 
that  provides  the  information  required 
under  paragraph  (j)(18)(iv)  of  this 
section,  that  is  filed  before  the 
beginning  of  the  time  period  for  which 
the  exemption  is  claimed,  and  that  is 
filed  by  a  person,  whether  it  is  the 
manufacturer,  packer,  or  distributor, 
that  qualifies  to  claim  the  exemption 
imder  the  requirements  for  average  full- 
time  equivalent  employees  in 
paragraphs  {i)(18)(i)  or"(j)(18)(ii)  of  this 
section;  and  whose  labels,  labeling,  and 
advertising  do  not  provide  nutrition 
information  or  make  a  nutrient  content 
or  health  claim. 

(i)  For  food  products  first  introduced 
into  interstate  commerce  before  May  8, 
1994,  the  product  shall  be  exempt  for 
the  period 

(A)  Between  May  8,  1995,  and  May  7. 

1996,  if,  for  the  period  between  May  8, 

1994,  and  May  7,  1995,  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  300  full-time 
equivalent  employees  and  fewer  than 
400,000  units  of  that  product  were  sold 
in  the  United  States;  and 

(B)  Between  May  8,  1996,  and  May  7, 

1997,  if  for  the  period  between  May  8, 

1995,  and  May  7.  1996.  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  200  full-time 
equivalent  employees  and  fewer  than 
200,000  units  of  that  product  were  sold 
in  the  United  States. 

(ii)  For  ail  other  food  products,  the 
product  shall  be  eligible  for  an 
exemption  for  any  12-month  period  if, 
for  the  preceding  12  months,  the  person 
claiming  the  exemption  employed  fewer 
than  an  average  of  100  full-time 
equivalent  employees  and  fewer  than 
100,000  units  of  that  product  were  sold 
in  the  United  States,  or  in  the  case  of  a 
food  product  that  was  not  sold  in  the 
12-month  period  preceding  the  period 
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for  which  exemption  is  claimed,  fewer 
than  100,000  units  of  such  product  are 
reasonably  anticipated  to  be  sold  in  the 
United  States  during  the  period  for 
which  exemption  is  claimed. 

(iii)  If  a  person  claims  an  exemption 
imder  paragraphs  (j)(18)(i)  or  (j)(18)(ii) 
of  this  section  for  a  food  product  and 
then,  during  the  period  of  such 
exemption,  the  number  of  full-time 
equivalent  employees  of  such  person 
exceeds  the  appropriate  number,  or  the 
number  of  food  products  sold  in  the 
United  States  exceeds  the  appropriate 
number,  or,  if  at  the  end  of  the  period 
of  such  exemption,  the  food  product  no 
longer  qualifies  for  an  exemption  under 
the  pro\isions  of  paragraphs  (j)(18)(i)  or 
(j)(18)(ii)  of  this  section,  such  person 
shall  have  18  months  from  the  date  that 
the  product  was  no  longer  qualified  as 
a  low-volume  product  of  a  small 
business  to  comply  with  this  section. 

(iv)  A  notice  snail  be  filed  with  the  f 
Office  of  Food  Labeling  (HFS-150). 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204  and  contain  the 
following  information,  except  that  if  the 
person  is  not  an  importer  and  has  fewer 
than  10  full-time  equivalent  employees, 
that  person  does  not  have  to  file  a  notice 
for  any  food  product  with  annual  sales 
of  fewer  than  10,000  total  units: 

(A)  Name  and  address  of  person 
requesting  exemption.  This  should 
include  a  telephone  number  or  FAX 
number  that  can  be  used  to  contact  the 
person  along  vdth  the  name  of  a  specific 
contact; 

(B)  Names  of  the  food  products 
(including  the  various  brand  names)  for 
which  exemption  is  claimed; 

(C)  Name  and  address  of  the 
manufacturer,  distributor,  or  importer  of 
the  food  product  for  which  an 
exemption  is  claimed,  if  different  than 
the  person  that  is  claiming  the 
exemption; 

(D)  The  number  of  full-time 
equivalent  employees.  Provide  the 
average  number  of  full-time  oquivalent 
individuals  employed  by  the  person  and 
its  affiUates  for  the  12  months  preceding 
the  period  for  which  a  small  business 
exemption  is  claimed  for  a  product.  The 
average  number  of  full-time  equivalent 
employees  is  to  be  determined  by 
dividing  the  total  number  of  hours  of 
salary  or  wages  paid  to  employees  of  the 
person  and  its  affiliates  by  the  number 
of  hours  of  work  in  a  year,  2,080  hours 
(i.e.,  40  hoursx52  weeks); 

(E)  Approximate  total  number  of  units 
of  the  food  product  sold  by  the  person 
in  the  United  States  in  the  12-month 
period  preceding  that  for  which  a  small 
business  exemption  is  claimed.  Provide 


the  approximate  total  number  of  units 
sold,  or  expected  to  be  sold,  in  a  12- 
month  period  for  each  product  for 
which  an  exemption  is  claimed.  For 
products  that  have  been  in  production 
for  1  year  or  more  prior  to  the  period  for 
which  exemption  is  claimed,  the  12- 
month  period  is  the  period  immediately 
preceding  the  period  for  which  an 
exemption  is  claimed.  For  other 
products,  the  12-month  period  is  the 
period  for  which  an  exemption  is 
claimed;  and 

(F)  The  notice  shall  be  signed  by  a 
responsible  individual  for  the  person 
who  can  certify  the  accuracy  of  the 
information  presented  in  the  notice.  The 
individual  shall  certify  that  the 
information  contained  in  the  notice  is  a 
complete  and  accurate  statement  of  the 
average  number  of  full-time  equivalent 
employees  of  this  person  and  its 
affiliates  and  of  the  number  of  units  of 
the  product  for  which  an  exemption  is 
claimed  sold  by  the  person.  The 
individual  shall  also  state  that  should 
the  average  number  of  full-time 
equivalent  employees  or  the  number  of 
units  of  food  products  sold  in  the 
United  States  by  the  person  exceed  the 
applicable  numbers  for  the  time  period 
for  which  exemption  is  claimed,  the 
person  will  notify  FDA  of  that  fact  and 
the  date  on  which  the  number  of 
employees  or  the  number  of  products 
sold  exceeded  the  standard. 

(v)  FDA  may  by  regulation  lower  the 
employee  or  units  of  food  products 
requirements  of  paragraph  (j)(18)(ii)  of 
this  section  for  any  food  product  first 
introduced  into  interstate  commerce 
after  May  8,  2002,  if  the  agency 
determines  that  the  cost  of  compliance 
with  such  lower  requirement  will  not 
place  an  undue  burden  on  persons 
subject  to  it. 

(vi)  For  the  purposes  of  this 
paragraph,  the  following  definitions 
apply: 

(A)  Unit  means  the  packaging  or,  if 
there  is  no  packaging,  the  form  in  which 
a  food  product  is  offered  for  sale  to 
consumers. 

(B)  Food  product  means  food  in  any 
sized  package  which  is  manufactured  by 
a  single  manufacturer  or  which  bears 
the  same  brand  name,  which  bears  the 
same  statement  of  identity,  and  which 
has  similar  preparation  methods. 

(C)  Person  means  all  domestic  and 
foreign  affihates,  as  defined  in  13  CFR 
121.401,  of  the  corporation,  in  the  case 
of  a  corporation,  and  all  affiliates,  as 
defined  in  13  CFR  121.401,  of  a  firm  or 
other  entity,  when  referring  to  a  firm  or 
other  entity  that  is  not  a  corporation. 

(D)  Full-time  equivalent  employee 
means  all  individuals  employed  by  the 
person  claiming  the  exemption.  This 


number  shall  be  determined  by  dividing 
the  total  number  of  hours  of  salary  or 
wages  paid  directly  to  employees  of  the 
person  and  of  all  of  its  affiUates  by  the 
number  of  hours  of  work  in  a  year,  2,080 
hours  (i.e.,  40  hoursx52  weeks). 

3.  Section  101.36  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1 01 .36    Nutrition  labeling  of  dietary 
supplements  of  vitamins  and  minerals. 

•  *         *         •         * 

(f)  Dietary  supplements  are  subject  to 
the  exemptions  specified  as  follows  in: 

(1)  Section  101.9(j)(l)  for  dietary 
supplements  that  are  offered  for  sale  by 
a  person  who  makes  direct  sales  to 
consumers  (i.e.,  a  retailer]  who  has 
annual  gross  sales  or  business  done  in 
sales  to  consumers  that  is  not  more  than 
$500,000  or  has  annual  gross  sales  made 
or  business  done  in  sales  of  food  to 
consumers  of  not  more  than  $50,000, 
and  whose  labels,  labeling,  and 
advertising  do  not  provide  nutrition 
information  or  make  a  nutrient  content 
or  health  claim;  or 

(2)  Section  101.9(j)(18)  for  dietary 
supplements  that  are  low-volume 
products  (that  is,  they  meet  the 
requirements  for  units  sold  in 

§  101.9(j)(18)(i)  or  (j)(18)(ii));  that, 
except  as  provided  in  §  101.9(j)(18)(iv), 
are  the  subject  of  a  claim  for  an 
exemption  that  provides  the  information 
required  under  §  101.9(j)(18)(iv);  that  is 
filed  before  the  begiiming  of  the  time 
period  for  which  the  exemption  is 
claimed;  and  that  is  filed  by  a  person 
that  qualifies  to  claim  the  exemption 
under  the  requirements  for  average  full- 
time  equivalent  employees  in 
§  101.9(j)(18)(i)  or  (j)(18)(ii);  and  whose 
labels,  labeling,  or  advertising  do  not 
provide  nutrition  information  or  make  a 
nutrient  content  or  health  claim. 

•  •        •        •        * 

Dated:  April  4.  1996. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

Note:  The  following  Appendixes  will  not 
appear  in  the  annual  Code  of  Federal 
Regulations. 

Appendix  I — Model  Small  Business 
Food 

Labeling  Exemption  Notice 

(Please  type  or  clearly  print) 

1.  Name  of  firm 

2.  Address  of  firm: 

Street  address  


City  State  

Zip  or  postal  code 
Coimtiy 
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Telephone 
FAX    


3.  Type  of  firm  (Check  all  that  apply) 

Manufacturer     


Packer/Repacker . 

Distributor    

Importer    

Retailer 


4.  Twelve-month  time  pwriod  for  which  you 

are  claiming  exempttoo 
h-ROM: / / 

MM    DD    YY 
TO / / 

MM    DD    YY 

5.  Average  number  of  full-time  equivalent 

employees  for  12-month  period 

6  Report  of  luiits  sold  (use  continuation 

sheets  if  necessaiy) 
Product 


No.  of  units 


Manufacturer 


Name  and  address  of  manufacturerfs)  or 
distributors)  of  product(s)  in  Item  6  if 
different  from  firm  claiming  exemption. 
(Use  continuation  sheets  if  necessary.) 
Name  of  manufacturer  or  distributor 


Address 


C    Name  of  manu&cturer  or  distributor 
Address     


8.  Contact  person 


9.  The  undersigned  certifies  that  the  above 
information  is  a  true  and  accurate 
representation  of  the  operations  of 

(Name  of  firm).  The 

undersigned  will  notify  the  Office  of 
Food  Labeling  of  the  date  on  which  the 
average  number  of  full-time  equivalent 
employees  or  the  number  of  units  of  food 
products  sold  in  the  United  States 
exceeds  the  applicable  number  for 
exemption  which  is  being  claimed 
herein. 

Signature  

Name  (Type  or  clearly  print)    


Tide 
Date 


Appendix  II- 
Food 


-Model  Small  Business 


Labeling  Rxemption  Notice 

Instructions  for  completion 

(Please  type  or  clearly  print) 

1.  Name  of  firm:  Enter  the  recognized  legal 
name  of  your  firm. 


2.  Firm  address:  Enter  the  mailing  address 
for  the  princi(>al  location  of  your  firm.  Also, 
provide  the  telephone  and  F.\X  numbers 

3.  Type  of  firm:  Place  a  check  mark  or  "x" 
in  each  block  that  is  applicable  to  vour  firm. 
For  example,  if  your  firm  manufactures  all 
products  that  it  sells  place  a  check  mark  after 
"Manufacturer."  If  your  firm  also  distributes 
a  product  that  is  manufKtured  by  another 
firm,  also  place  a  check  mark  after 
"Distributor." 

4.  Twelve-month  time  period  for  which 
you  are  claiming  exemption:  Enter  the 
specific  time  period  for  which  you  are 
requesting  exemption  for  your  products.  For 
products  initially  introduced  into  interstate 
commerce  before  May  8,  1994,  this  time 
period  will  be  from  May  8  of  the  current  year 
to  May  7  of  next  yean  e.g.,  "FROM  05/08/95 
TO  05/07/96."  For  new  products,  the  time 
period  should  start  with  the  date  on  which 
sales  in  the  United  States  are  expected  to 
begin:  e.g.,  "FROM  11/01//95  TO  10/31/96." 

5.  Average  number  of  full-time  equivalent 
employees  for  12-month  period:  Enter  the 
average  number  of  full-time  equivalent 
employees  of  your  firm  and  of  all  of  its 
affiliates  for  the  year  preceding  the  year  for 
which  an  exemption  is  claimed  under  Item 
4.  The  average  number  should  include  all 
employees  of  your  firm  and  of  its  affiliates 
(e.g.,  owners;  officers,  and  all  other  personnel 
such  as  secretarial,  production,  and 
distribution  employees).  Firms  are  affiliates 
of  each  other  when,  either  directly  or 
indirectly:  (1)  One  firm  has  the  power  to 
control  the  other,  (2)  a  third  party  controls  or 
has  the  power  to  control  both,  or  (3)  an 
identity  of  Interest  exists  such  that  affiliation 
may  be  found. 

The  average  number  of  full-time  equivalent 
employees  is  to  be  determined  by  using  the 
following  formula:  Total  number  of 
employee/hours  paid  divided  by  2,080  hours 
=  average  number  of  full-time  equivalent 
employees.  For  example,  254,998  paid 
employee/hours  -*■  2,080  =  122.  If  the  total 
number  of  actual  employees  for  your  firm 
and  its  affiliates  is  less  than  100,  you  may 
enter  the  total  number  of  actual  employees 
instead  of  calculating  the  average  number  of 
full-time  employees;  e.g.,  if  your  firm  has  24 
employees  that  work  full-time  and  12 
employees  that  work  part-time,  you  may 
report  36  total  actual  employees  instead  of 
calculating  the  average  number  of  full-time 
equivalent  employees. 

6.  Report  of  units  sold  (Continuation  sheets 
using  the  same  format  for  Item  6  may  be  used 
if  necessary): 

Product:  Under  the  column  for  product, 
enter  the  name,  including  the  brand  name, 
for  each  food  product  for  which  your  firm  is 
claiming  an  exemption.  A  food  product  is  a 
food  in  any  sized  package  which  is 
manufactured  by  a  single  manufacturer  or 
which  bears  the  same  brand  name;  which 
bears  the  same  statement  of  identity;  and 
which  has  a  similar  preparation  method.  In 
considering  whether  food  products  have 
similar  preparation  methods,  consider  all 
steps  that  go  into  the  preparation  of  the  food 
products,  fix>m  the  initial  formulation  steps 
to  any  finishing  steps;  for  example,  products 
having  differing  ingredients  would  be 
considered  different  food  products  and 


counted  separately  in  determining  the 
number  of  units. 

No,  of  Units:  Provide  the  approximate  sales 
of  your  film,  in  terms  of  units,  for  the 
product  for  the  year  immediately  preceding 
the  time  period  for  the  exemption  entered 
under  Item  4.  For  example,  if  the  time  period 
for  which  you  are  claiming  exemption  for  a 
food  product  is  May  8.  1996,  to  May  7,  1997, 
provide  an  approximation  of  your  sales  of 
that  product  from  May  8,  1995,  to  May  7, 
1996  If  the  product  was  not  sold  for  the 
entire  12  months  preceding  the  time  period 
for  the  exemption  entered  under  Item  4. 
provide  an  approximation  of  the  sales 
expected  to  be  made  during  the  tmie  period 
in  Item  4,  For  example,  if  the  time  period 
Oeing  claimed  in  Item  4  is  November  1.  1995, 
to  October  31,  1996,  for  a  product  that  is 
going  to  be  sold  beginnmg  November  5,  1995, 
provide  an  approximation  of  sales  for  the 
period  from  November  1,  1995,  to  October 
31,  1996. 

The  approximate  total  number  of  units  is 
the  summation  of  the  number  of  units  of  the 
various  package  sizes  of  the  food  product  in 
the  form  in  which  :t  is  sf.iid  to  consumers;  for 
example,  the  total  of  all  2-pound  bags  of  flour 
plus  all  5-pound  bags  of  flour  plus  all  10- 
pound  bags  of  flour  should  be  provided  as 
the  number  of  units  sold  by  your  firm  in  the 
United  States,  There  may  also  be  occasions 
where  a  food  is  sold  in  bulk  or  by  individual 
pieces  rather  than  in  packaging;  e,g,,  flour 
may  be  sold  in  bulk  displays  at  grocery 
stores.  In  such  a  case,  the  number  of  units 
should  be  determined  on  the  basis  of  the 
typical  sales  practice  for  the  specific  food 
product;  eg.,  if  2,000  pounds  of  flour  are  sold 
&t>m  bulk  displays  ai  grocery  stores,  and  the 
typical  practice  for  sales  to  consumers  is  to 
price  the  flour  on  a  per  pound  basis,  then  the 
bulk  sales  would  represent  2,000  units.  If  the 
firm  sells  the  same  product  in  package  form, 
then  the  bulk  sales.  2,000  units  in  the  above 
example,  should  be  added  to  the  sura  of  the 
nimiber  of  packages  of  the  flour  sold  to 
determine  the  total  number  of  units  of  flour 
sold  by  the  firm  in  the  United  States. 

Manufacturer:  Under  the  column 
designated  "Manufacturer"  enter  the  letter 
that  corresponds  with  the  name  of  the 
manufacturer  of  the  product.  The  letter  "A" 
is  used  to  designate  the  firm  submitting  the 
notice  if  it  is  the  manufacturer  of  the  product 
If  the  firm  submitting  the  notice  is  not  the 
manufacturer  of  the  product,  use  the  letter 
from  Item  7  (B  or  C).  or  from  the  continuation 
sheets  for  Item  7,  that  corresponds  to  the 
name  and  address  of  the  manufacturer  of  the 
product. 

7.  Name  and  address  of  manufacturer's)  or 
distributor's)  of  product(s)  in  Item  6  if 
different  from  firm  claiming  exemption: 
Continuation  sheets  may  be  used  if 
necessary  Provide  the  name  and  addresses  of 
the  manufacturers  of  the  food  products  for 
which  exemption  is  being  claimed  if  they  are 
different  from  the  firm  claiming  the 
exemption.  If  the  name  of  the  manufacturer 
is  imknown.  provide  the  name  of  the  firm 
from  which  the  product  is  purchased.  Insert 
the  letter  corresponding  to  the  name  of  the 
manufacturer  ("A"  corresponds  to  the  firm 
submitting  the  notice)  or  distributor  in  the 
appropriate  block  for  the  name  of  the  product 
under  Item  6. 
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8,  Contact  person.  Enter  the  name  of  a 
person  that  can  art  as  a  contact  for  your  firm 
if  any  questions  arise  concerning  the 
information  included  in  the  notice. 

9.  Certification:  The  form  is  to  be  signed  by 
a  responsible  individual  for  the  firm  that  can 
certify  to  the  authenticity  of  the  information 
presented  on  the  form.  The  individual 
signing  the  form  will  commit  to  notify  the 
Office  of  Food  Labeling  when  the  numbers  of 
full-time  equivalent  employees  or  total 
numbers  of  imits  of  products  sold  in  the 
United  States  exceed  the  applicable  number 
for  an  exemption. 

The  completed  form  should  be  mailed  to: 
Office  of  Food  Labeling  {HFS-150),  Food  and 
Drug  Administration,  200  C  St.,  SW, 
Washington,  DC  20204.  Questions 
concerning  a  claim  may  be  directed  to  the 
Office  of  Food  Labeling  at  the  above  address 
or  to  202-205-4561. 

[FR  Doc.  96-20075  Filed  8-6-96;  8:45  am) 

BILUNG  CODE  4160-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1309.  1310  and  1313 

[DEA-138n 

RIN  1117-AA32 

Removal  of  Exemption  for  Certain 
Pseudoephedrine  Products  Marketed 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FD4C  Act) 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 
action:  Final  rule, 

SUMMARY:  This  rule  is  issued  by  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
remove  the  exemption  for  certain 
products  containing  pseudoephedrine 
(which  are  lawfully  marketed  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act) 
from  the  regulatory  chemical  control 
provisions  of  the  Controlled  Substances 
Act  (CSA)  and  the  Controlled 
Substances  Import  and  Export  Act.  This 
rule  finalizes  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  on  October  31,  1995 
(60  FR  55348). 

Due  to  the  Ifirge  scale  utilization  of 
over-the-coimter  (OTC) 
pseudoephedrine  products  for  the 
clandestine  manufacture  of  controlled 
substances,  the  DEA  has  determined 
that  certain  products  should  be  subject 
to  recordkeeping,  reporting,  registration 
and  notification  requirements  of  the 
CSA  to  prevent  their  diversion.  Such 
products  include  OTC  tablets,  capsules 
and  powder  packets  containing 
pseudoephedrine  alone  or  in 
combination  with  antihistamines, 


guaifenesin  or  dextromethorphan.  This 
action  also  reduces  the  threshold  for 
pseudoephedrine  to  48.0  grams 
pseudoephedrine  base.  Such  a  threshold 
is  sufficient  to  permit  the  purchase  of 
up  to  a  244  day  supply  of  OTC 
pseudoephediine  drug  products  without 
the  application  of  regulatory 
requirements.  In  addition,  the 
CLunulaUve  threshold  requirement  for 
multiple  transactions  of 
pseudoephedrine  drug  products  in  a 
calendar  month  will  not  apply  to  sales 
for  personal  use.  To  further  ensure  the 
availability  of  pseudoephedrine 
products  to  legitimate  consumers  at  the 
retail  level,  this  action  also  waives  the 
registration  requirement  for  retail 
distributors  of  regulated 
pseudoephedrine  products. 

EFFECTIVE  DATES:  October  7.  1996. 
Persons  seeking  registration  must  apply 
on  or  before  November  20,  1996,  in 
order  to  continue  to  distribute,  import 
or  export  pseudoephedrine  products  for 
which  registration  is  required  pending 
final  action  by  the  DEA  on  their 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Telephone  (202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  On 
October  31,  1995,  the  DEA  pubhshed  a 
Notice  of  Proposed  Rulemaldng  (NPRM) 
which  proposed  the  removal  of  the 
exemption  for  certain  over-the-coimter 
(OTC)  pseudoephedrine  products  from 
the  chemical  control  provisions  of  the 
Controlled  Substances  Act  (CSA).  The 
NPRM  dociunented  the  increasing 
problem  of  OTC  product  diversion  for 
use  as  precursor  material  in  the 
clandestine  production  of 
methamphetamine. 

The  clandestine  manufacture  and 
distribution  of  methamphetamine  are 
serious  national  public  health  problems 
which  require  Federal  action. 
Methamphetamine,  a  Schedule  U 
Controlled  Substance,  is  the  most 
prevalent  controlled  substance 
clandestinely  synthesized  in  the  United 
States.  Between  January  1,  1994  and 
December  31,  1995,  the  DEA  has  been 
involved  in  the  domestic  seizure  of  587 
methamphetamine  laboratories. 
Ephedrine  and/or  pseudoephedrine 
were  utilized  as  the  precursor  material 
at  the  vast  majority  of  these  laboratories. 

The  significance  of  the  abuse  of 
methamphetamine  is  well  known  and 
documented.  In  recent  years  the 
problem  has  increased  dramatically.  In 
1994.  alone,  there  were  over  700 


methamphetamine  related  deaths  in  the 
United  States. 

The  DEA  monitors  Medical  Examiner 
(ME)  data  fi-om  approximately  42 
medical  examiners  located  in  major 
cities  in  the  contiguous  48  states. 
Nationally,  ME  reported  deaths  related 
to  methamphetamine  increased  145% 
from  1992  to  1994  and  there  were  1816 
deaths  for  the  period  1991  to  1994.  In 
addition,  methamphetamine  emergency 
room  episodes  increased  significantly  in 
1993  and  1994.  Current  data  indicate 
the  ilhcit  production,  distribution  and 
abuse  of  methamphetamine  remain  a 
serious  problem. 

In  adoitibn,  evidence  of  the  ilUcit 
utiUzation  of  pseudoephedrine  in 
clandestine  laboratories  is  increasing. 
The  identification  of  OTC 
pseudoephedrine  products  at 
clandestine  methamphetamine 
laboratories  increased  dramatically  in 
1995. 

The  NPRM  documented  that 
pseudoephedrine  was  utilized  in  22 
percent  of  the  laboratories  seized  from 
January  1, 1995  through  September 
1995.  DEA  thereby  acted  to  place 
regulatory  controls  on  these  products  in 
an  effort  to  further  minimize  the 
availability  of  widely  used  precursor 
material  and  ultimately  protect  the 
pubUc  health.  Since  pubUcation  of  the 
NPRM.  the  extent  of  diversion  of  OTC 
pseudoephedrine  products  has 
intensified  in  the  United  States.  End  of 
year  data  for  1995  indicates  that  at  least 
28  percent  of  the  clandestine 
methamphetamine  laboratories  seized 
utilized  pseudoephedrine. 

In  recent  years,  the  diversion  of  OTC 
products  has  been  the  predominant 
source  of  precursor  material  for  the 
clandestine  synthesis  of 
methamphetamine.  As  regulatory 
controls  were  implemented  to  coimter 
the  diversion  of  specific  types  of  OTC 
products,  clandestine  laboratory 
operators  have  been  successful  in 
circumventing  these  controls  to  obtain 
precursor  material  through  the  diversion 
of  millions  of  OTC  dosage  units  of 
exempt  products.  The  NPRM  documents 
the  progression  of  the  diversion  from 
bulk  ephedrine,  to  single  entity  OTC 
ephedrine  products,  to  OTC  ephedrine 
combination  products  and  OTC 
pseudoephedrine  products. 

As  stated  in  the  NPRM,  since  1989 
ephedrine  has  been  the  primary 
precursor  used  in  the  clandestine 
synthesis  of  methamphetamine  in  the 
United  States.  Clandestine  laboratory 
operators  exploited  the  lack  of  control 
on  OTC  ephedrine  products  (such  as 
tablets/capsules)  to  purchase  millions  of 
dosage  imits  for  the  synthesis  of 
methamphetamine  and  methcathinone. 
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The  Domestic  Chemical  Diversion 
Control  Act  (DCDCA)  of  1993  (Pub.  L. 
103-200)  became  effective  on  April  16, 
1994  This  Act  further  amended  the 
CSA  and  the  Controlled  Substances 
Import  and  Export  Act  and  removed  the 
exemption  for  those  transactions 
involving  products  which  are  marketed 
or  distributed  lawfully  in  the  United 
States  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  if  these  products 
contain  ephedrine  (or  its  salts,  optical 
isomers,  or  salts  of  optical  isomers)  as 
the  only  active  medicinal  ingredient  or 
contain  ephednne  in  combination  with 
therapeutically  insignificant  quantities 
of  another  active  medicinal  ingredient. 
Thus,  single  entity  ephedrine  products 
became  subject  to  registration,  reporting, 
recordkeeping  and  notification 
requirements  of  the  CSA.  The  DCDCA. 
however,  did  not  remove  the  exemption 
provided  for  pseudoephedrine  OTC 
products,  since  the  known  illicit  use  of 
pseudoephedrine  was  relatively 
infrequent  when  the  DCDCA  was 
enacted 

The  DCEXIA  also  provided  the 
Attorney  General  with  the  authority  (21 
U.S.C.  814)  to  remove  the  exemption  for 
any  drug  product  contaiaing  a  listed 
chemical  upon  a  determination  tha^the 
drug  product  is  being  diverted  for  use  in 
the  illicit  production  of  a  controlled 
substance  In  addition,  the  DCDCA 
imposed  registration  requirements  for 
List  I  chemical  distributors,  importers 
and  exporters 

The  Chemical  Diversion  and 
Trafficking  .^^ct  (CDTA)  established  a 
system  of  thresholds  for  each  listed 
chemical  to  determine  which 
transactKms  would  be  subject  to 
regulatorv  controls.  Reporting, 
re<;ordkeeping  and  notification 
requirements  apply  to  all  reflated 
transactions  which  meet  or  exceed  these 
threshold  amount-  of  a  listed  chemical. 
The  threshold  for  ephedrine  was 
originallv  established  as  1.0  kilogram  for 
domestic,  import  and  export 
transactions  The  threshold  of  1.0 
kilogram  of  ephedrine  base  is  equivalent 
to  greater  than  48,800  ephedrine  25  mg 
dosage  units  Even  though  the  dosage 
form  exemption  was  eliminated  by  the 
DCDCA,  %  1.0  kilogram  threshold  was 
not  adequate  to  prevent  the  significant 
diversion  of  ephedrine  to  clandestine 
laboratories  in  the  United  States. 

Given  evidence  of  the  large-scale 
diversion  of  ephedrine  from  various 
types  of  outlets  and  the  public  health 
threat  imposed  by  the  diversion  of  these 
products,  the  DEA  determined  that 
additional  action  was  needed  to  prevent 
further  diversion.  Effective  November 
10,  1994,  (59  FR  51365)  the  DEA 
eliminated  the  threshold  for  ephedrine. 


Subsequently,  all  regulated  transactions 
of  ephedrine  became  subject  to 
reporting  recordkeeping  and  notification 
requirements  of  the  CSA  regardless  of 
size. 

In  response  to  regulatory  and  other 
actions  taken  against  single-entity 
ephedrine  products,  clandestine 
laboratory  operators  have  again 
attempted  to  circumvent  CSA  chemical 
controls  in  an  effort  to  obtain  precvirsor 
material.  The  search  for  uruegulated 
sources  of  precursor  material  has  led  to 
the  diversion  and  illicit  utilization  of 
OTC  ephedrine  combination  products 
and  OTC  pseudoephedrine  products. 
The  DEA  is  currently  reviewing  the 
regulatory  options  which  address  the 
diversion  •f  OTC  ephedrine 
combination  products.  This  issue  will 
be  addressed  in  the  near  futiue. 

Pseudoephedrine  and  ephedrine  are 
related  as  disastereomers.  Because  of 
this  structural  relationship, 
pseudoephedrine  can  serve  as  a  direct 
substitute  for  ephedrine  in  the  synthesis 
of  methamphetamine.  Clandestine 
laboratory  operators  are  exploiting  the 
lack  of  regulatory  controls  on  OTC 
pseudoephedrine  products  by  obtaiising 
psendoephedrine  for  use  as  precursor 
material  for  the  synthesis  of  controlled 
substances. 

The  DEA  is  aware  of  the  large  scale 
legitimate  use  of  OTC  pseudoephedrine 
products  and  their  widespread 
distribution.  Ho//ever,  the  DEA  believes 
that  the  registration,  recordkeeping, 
reporting  and  notification  requirements 
that  have  been  successfully  used  to  limit 
the  diversion  of  other  chemicals  to 
clandestine  laboratories  are  needed  for 
some  pseudoephedrine  products  to 
control  this  problem. 

The  DEA  has  documented  both  mail 
order  and  retail  diversion  of  OTC 
pseudoephedrine  products  for  use  in  the 
clandestine  production  of 
methamphetamine.  In  proposing  these 
regulations  the  DEA  has  specifically 
attempted  to  target  both  sources  of  tiie 
problem.  In  order  for  such  regulatory 
action  to  be  effiective,  it  should  include 
provisions  which  directly  target  the 
problem  of  indiscriminate  distribution 
of  wholesale  level  quantities  by  retail, 
mail  order  and  wholesale  distributors. 

While  there  is  an  urgent  need  to 
counter  the  diversion  of  OTC 
pseudoephedrine  products  for  the 
clandestine  production  of 
methamphetamine,  these  regulations  go 
to  extreme  lengths  to  protect  the 
availability  of  these  pseudoephedrine 
decongestant  products  for  legitimate 
medical  use.  While  all  mail  order  and 
wholesale  distributors  will  be  subject  to 
the  full  extent  of  CSA  cheraical 
regulatory  controls,  specifiic  exemptions 


and  waivers  have  been  provided  for 
retail  distributors  selling  personal  use 
quantities  so  that  these  retail 
distributors  are  not  adversely  impacted. 

In  wnting  the  NPRM.  the  DEA 
proposed  the  inclusion  of  four 
provisions  which  would  eliminate 
potentially  burdensome  requirements 
for  practically  all  of  the  estimated 
750,000  retail  distributors  who  would 
be  impacted  if  pseudoephedrine 
products  were  made  subject  to  the  full 
extent  of  the  f.S.A  chemical  provision 
established  by  law.  First,  the  DEA  has 
provided  a  waivef  from  registration  for 
these  distributors.  Secondly,  the  DEA 
has  limited  controls  to  a  specific  group 
of  products.  Thirdly,  the  NPRM 
proposed  the  establishment  of  a 
threshold  of  24.0  grams 
pseudoephedrine  base  and  therefore 
would  allow  for  the  purchase  and  sale 
of  up  to  a  120  day  supply  of 
pseudoephedrine  for  personal  legitimate 
medical  use.  without  the  application  of 
regulatory  requirements  In  this  final 
rule,  this  threshold  has  been  increased 
to  48.0  grams.  Such  a  threshold  would 
allow  for  the  purchase  and  sale  of  up  to 
a  244  day  supply  of  pseudoephedrine 
without  the  application  of  regulatory 
requirements.  (A  244  day  supply  of 
pseudoephedrine  at  the  maximum 
recommended  FDA  dosage  of  240  mg/ 
dav  would  be  976  .pseudoephedrine  60 
mg  tablets)  Lastly,  the  proposal 
specifies  that  the  threshold  quantity 
applies  only  to  a  single  transaction. 
Therefore  no  cumulative  threshold  for 
multiple  transactions  applies  to  OTC 
pseudoephedrine  transactions  and  there 
is  no  requirement  to  record  each 
transaction  as  long  as  the  individual 
transaction  is  below  the  threshold 
quantity. 

Because  of  these  provisions,  no  retail 
distributor  will  be  required  to  register  or 
maintain  records  as  long  as  they 
distribute  only  below-threshold 
quantities  in  a  single  transaction,  A 
retail  distributor  will  only  be  required  to 
reports  suspicious  regulated 
transactions  to  the  DEA  as  per  21  CFR 
131005. 

Public  Comments 

Interested  parties  were  provided  with 
60  days  in  which  to  comment  on  the 
proposed  regulations.  The  DEA  received 
a  total  of  17  comments.  While  the 
general  tone  of  the  comments  was 
supportive  of  the  need  to  counter  the 
clandestine  production  of  controlled 
substances  such  as  methamphetamine. 
the  commentors  raised  a  number  of 
concerns  regarding  specific  provisions 
of  the  proposed  regulation  as  follows: 

(1)  Five  commentors  requested  that 
the  comment  period  be  extended.  The 


UMI 


Federal  Register  /  Vol.  61,  No    153  /  Wednesday,  August  7,  1996  /  Rules  and  Regulations     40983 


DEA  responded  that  the  60  day 
comment  period  provided  for  in  the 
N'PRM  was  adequate  and  provided 
sufficient  time  for  comments.  Therefore 
the  requests  for  extension  were  denied. 

(2)  In  response  to  the  NPRM,  the 
National  Association  of  Boards  of 
Pharmacy  (NABP)  submitted  a  letter  of 
strong  support  for  the  proposed 
regulations.  NABP  wrote  that  a 
nationwide  Federal  effort,  under  the 
auspices  of  DEA,  was  necessary  to  deal 
with  the  diversion  of  such  OTC 
products  and  accordingly  NABP 
supports  the  present  effort  to  bring  the 
diversion  of  drug  products  containing 
pseudoephedrine  under  control. 

(3)  Numerous  commentors  expressed 
concern  that  the  term  "threshold 
quantity"  is  not  defined  and  that  it  is 
not  clear  in  the  NPRM  whether  the 
threshold  is  calculated  on  a  single 
transaction  or  on  a  cumulative  total  of 
multiple  purchases  during  a  calendar 
month  These  commentors  stated  that 
the  proposed  rule  will  affect  the 
availabihty  of  pseudoephedrine 
products  and  retail  distributors  will  be 
severely  impacted  by  this  proposal  if  a 
cvunulative  threshold  applies. 
Commentors  also  expressed  concerns 
that  in  order  to  ensure  that  a  cumulative 
threshold  was  not  exceeded  during  a 
calendar  month,  retailers  would  have  to 
place  non-exempt  pseudoephedrine 
products  behind  the  coimter  (thus 
creating  a  third  class  of  drug  products), 
maintain  records  of  each  and  every 
transaction,  register  with  the  DEA  and 
potentially  pay  large  fines  in  the  event 
that  the  cumulative  threshold  was 
exceeded  Several  commentors  stated 
that  under  such  regulatory  requirements 
they  feared  that  retailers  would  cease  to 
carry  non-exempt  pseudoephedrine 
products  and  these  products  would  be 
placed  at  a  competitive  disadvantage. 
Commentors  also  stated  that  most  of  the 
distributors  will  not  be  able  to  afford  or 
simply  will  not  pay  the  registration  fees 
and  increased  costs  of  paperwork 
associated  with  DEA  registration  or 
recordkeeping. 

These  commentors  misread  the 
proposal  which  states  that  the  sale  of 
non-exempt  pseudoephedrine  products 
in  quantities  below  24.0  grams 
pseudoephedrine  base  applies  to  a 
single  transaction.  The  phrase  "in  a 
single  transaction"  was  specifically 
included  in  §  1309.28  (Exemption  for 
retail  distributors)  which  states  that  the 
sale  for  personal  use  means  the  sale  of 
below-threshold  quantities  in  a  single 
transaction  to  an  individual  for 
legitimate  medical  use.  The  ciunulative 
threshold  requirements  for  multiple 
transactions  of  pseudoephedrine 
products  within  a  calendar  month  will 


not  apply  to  sales  for  personal  use. 
Therefore,  the  DEA  reemphasizes  that 
retail  sales  of  personal  use  quantities  for 
legitimate  medical  use  in  a  single 
transaction  will  not  require  (1)  The 
placement  of  these  pseudoephedrine 
products  behind  the  counter,  (2) 
maintenance  of  records  for  each 
transaction,  or  (3)  registration  with  the 
DEA.  hi  order  to  further  clarify  that  the 
cumulative  threshold  requirements  for 
multiple  transactions  of 
pseudoephedrine  products  within  a 
calendar  month  will  not  apply  to  sales 
for  personal  use,  §§  1309.28  and  1310.04 
have  been  modified  accordingly.  In 
addition,  §  1309.71  has  been  modified  to 
reflect  that  the  requirement  that  certain 
drug  products  to  be  stocked  behind  a 
counter  where  only  employees  have 
access  does  not  apply  to  drugs 
containing  List  I  chemicals  that  are 
regulated  pursuant  to 
§1310.01(f)(l)(iv)(A)(2). 

(4)  Several  conmientors  stated  that  the 
NPRM  does  not  present  sufficient 
evidence  of  the  scope,  duration  and 
significance  of  OTC  pseudoephedrine 
diversion  to  justify  the  proposed  action. 

The  NPRM  addresses  each  of  these 
issues  and  includes  a  thorough 
discussion  of  the  evolution  and  extent 
of  the  diversion  of  OTC  drug  products 
as  precursor  material  for  the  clandestine 
synthesis  of  methamphetamine  in  the 
United  States,  The  NPRM  also  describes 
actions  taken  to  counter  such  diversion 
and  specifically  outlines  steps  taken  by 
clandestine  laboratory  chemist  to 
circumvent  controls  implemented  at  the 
Federal  level. 

On  October  31, 1995,  the  DEA 
published  the  NPRM  in  an  attempt  to 
counter  the  growing  problem  of 
pseudoephedrine  diversion  and  thereby 
protect  the  public  health  and  safety. 
This  NPRM  notes  that  (as  of  the  date  of 
publication)  22  percent  of  the 
methamphetamine  laboratories  seized  in 
1995  in  the  United  States  utilized 
pseudoephedrine  as  the  preciu^or 
material.  In  addition,  the  NPRM 
documents  specific  increases  in  the 
percentage  of  clandestine 
methamphetamine  laboratories  using 
pseudoephedrine  as  precursor  material 
between  1994  and  1995. 

Since  publication  of  the  NPRM,  all 
indicators  show  clear  evidence  that  the 
scope  of  the  diversion  of 
pseudoephedrine  for  the  clandestine 
synthesis  of  methamphetamine 
continues  to  grow. 

Current  data  indicates  that  the  DEA 
was  involved  in  the  seizure  of  327 
methamphetamine  laboratories  in 
calendar  year  1995  and  that  at  least  28 
percent  of  these  laboratories  utilized 
pseudoephedrine  as  the  precursor 


material.  Smuggling  of  bulk  powder  has 
not  been  shown  to  be  a  significant 
source  of  pseudoephedrine  for  use  at 
these  laboratories  and  investigative  data 
indicates  that  essentially  all 
pseudoephedrine  utilized  involved  the 
diversion  of  OTC  pseudoephedrine 
products. 

In  regard  to  the  significance  of  the 
problem,  the  adverse  imp>act  of 
methamphetamine  abuse  in  the  United 
States  is  clear.  The  NPRM  clearly 
documents  that  the  production  of 
methamphetamine  is  the  United  States' 
most  significant  clandestine  laboratory 
problem. 

Nationally,  over  700 
methamphetamine  related  deaths  were 
docxmiented  in  the  United  States  in 
1994.  In  addition,  there  is  substantial 
evidence  that  the  abuse  of 
methamphetamine  is  associated  with 
violent  behavior  and  crimii^al  activity. 
Coupled  with  the  public  health  and 
safety  consequences  fi-om  the  abuse  of 
methamphetamine,  the  extensive  use  of 
pseudoephedrine  as  precursor  material 
(in  28  percent  of  1995  seized 
laboratories)  provides  overwhelming 
support  for  the  need  to  control  OTC 
pseudoephedrine  products  in  a  manner 
which  prevents  their  use  as  precursor 
material  while  permitting  the 
unencumbered  sale  for  legitimate  use.  In 
proposing  these  pseudoephedrine 
regulations,  the  DEA  acted  in  a  timely 
manner  to  counter  a  growing  public 
health  and  safety  problem.  The  increase 
in  seiziu^s  of  methamphetamine 
laboratories  utiUzing  pseudoephedrine 
further  justifies  the  proposed 
regulations. 

(5)  Two  commentors  stated  that  the 
exemption  for  retail  distributors 
arbitrarily  discriminates  against  other 
legitimate  distributors  who  provide 
consumers  with  convenience  and 
savings  of  shopping  at  home  (such  as 
mail  order  distributors).  One  of  these 
commentors  further  stated  that  the 
registration  exemption  is  being  provided 
to  businesses  (such  as  retail  distributors) 
which  have  the  least  ability  to  monitor 
sales.  In  contrast,  however,  several 
commentors  stated  the  converse. 
Si>ecifically  these  commentors  stated 
that  the  DEIA  should  restrict  its  efforts 
to  target  mail  order  distribution  and  not 
impact  retail  distribution  activity. 

The  issue  pertaining  to  the  exclusion 
of  mail  order  activities  from  the 
definition  of  retail  distributor  was 
addressed  in  the  June  22, 1995,  Federal 
Register  Notice  (60  FR  32447)  which 
implemented  provisions  of  tie  DCDCA. 
As  stated  in  that  notice,  it  has  been 
DEA's  experience  that  mail  order 
distributors  deal  with  both  individuals 
and  businesses,  the  volume  of  product 
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sales  can  be  quite  large,  and  such  firms 
are  of^en  less  readily  able  to  positively 
identify  their  customers.  In  addition, 
investigations  will  be  significantly  more 
complex  and  time  consuming  for  a  mail 
order  distributor  than  a  retail 
distributor.  It  is  therefore  appropriate 
that  mail  order  activities  not  be 
provided  the  same  waiver  as  retail 
distributors. 

In  addition  several  commentors  stated 
that  the  DEA  has  no  evidence  of  retail 
diversion  and  instead  should  target  the 
source  of  the  problem  such  as  mail 
order  distributors.  In  response  to  these 
comments,  the  DEA  has  documented 
both  mail  order  and  retail  diversion  of 
ore  pseudoephedrine  products  for  use 
in  the  clandestine  production  of 
methamphetamine.  In  implementing 
these  regulations  the  DEA  is  specifically 
attempting  to  target  both  sources  of  the 
problem.  In  order  for  such  regulatory 
action  to  be  effective,  it  should  include 
provisions  which  directly  target  the 
problem  of  indiscriminate  distribution 
of  wholesale  level  quantities  by  retail, 
mail  order  and  wholesale  distributors. 

While  all  mail  order  and  wholesale 
distributors  will  be  subject  to  the  full 
extent  of  CSA  chemical  regulatory 
controls,  specific  exemptions  and 
waivers  have  been  provided  for  retail 
distributors  selling  personal  use 
quantities.  However,  the  regulation  will 
affect  large  sales  of  non-exempt 
pseudoephedrine  products  by  retail 
distributors.  The  following  are  several 
anecdotal  examples  of  the  diversion  of 
pseudoephedrine  which  illustrate  the 
need  for  regulating  large  purchases  of 
pseudoephedrine  that  are  not  consistent 
with  personal  use  quantities  at  all  levels 
of  distribution. 

The  following  are  several  examples  of 
retail  diversion:  DEA  has  documented 
that  individuals  have  successfully 
solicited  pharmacists  to  order  and  sell 
excessive  quantities  of  60  mg 
pseudoephedrine  OTC  tablets.  The  DEA 
was  initially  notified  by  a  pharmacist 
employee  of  a  large  chain  pharmacy  of 
an  excessive  pseudoephedrine 
purchase.  DEA  met  with  the  pharmacist 
and  was  informed  that  the  purchaser 
initially  requested  300  pseudoephedrine 
60  mg  tablets  but  gradually  increased 
his  request  to  10.000  pseudoephedrine 
60  mg  tablets.  The  pharmacist 
subsequently  ordered  and  received  the 
1Q,000  tablets  which  the  individual 
picked  up  and  paid  for  in  cash.  The 
individual  then  requested  a  second 
order  be  placed  for  50,000 
pseudoephedrine  60  mg  tablets  which 
the  pharmacist  ordered  and  received. 
When  the  individual  telephoned  to 
inquire  whether  the  order  had  been 
received,  the  pharmacist  further 


questioned  the  individual  about  the 
intended  purpose.  After  this  phone 
conversation,  however,  the  individual 
neither  picked  up  his  order  or  called  the 
pharmacy  again.  DEA  then  conducted  a 
random  survey  of  other  pharmacists  in 
the  nearby  area  for  pseudoephedrine 
purchases.  DEA  investigators  foimd  that 
the  same  individual  had  also  ordered 
excessive  quantities  from  three  other 
retail  pharmacies.  The  individual 
ordered  20,000  pseudoephedrine  60  mg 
tablets,  100,000  tablets  and  100.000 
tablets  respectively  from  these  other 
pharmacies.  At  each  of  the  retail 
distributors,  the  same  individual  had 
given  different  reasons  for  needing  the 
pseudoephedrine. 

In  an  unrelated  incident,  the  DEA  was 
notified  of  a  large  purchase  of 
pseudoephedrine  tablets  by  a  large 
chain  pharmacy  in  California.  Further 
investigation  revealed  that  an  individual 
had  taken  a  bottle  of  pseudoephedrine 
oH  the  shelf  and  requested  that  the 
pharmacy  staff  place  a  large  order  for 
the  product  on  his  behalf.  Upon 
consultation  with  the  pharmacist-in- 
charge,  an  order  for  4,000  bottles  was 
placed.  According  to  pharmacy  records, 
the  pharmacy  had  piu-chased  a  total  of 
550,000  pseudoephedrine  tablets  in  five 
separate  orders  over  a  3  month  period. 
The  individual  never  provided  any 
identification,  address  or  telephone 
number  and  always  called  the  pharmacy 
to  ask  if  the  order  had  come  in.  After 
placing  several  orders,  the  pharmacist 
learned  from  a  third  party  that 
pseudoephedrine  tablets  may  be  used  to 
manufacture  methamphetamine.  At  that 
point  the  pharmacist  informed  the 
individual  that  she  would  not  order  any 
more  tablets  because  of  possible  misuse. 

In  a  separate  action,  the  DEA  was 
notified  by  a  large  retail  drug  chain  that 
individuals  had  just  purchased  about 
$800  worth  of  pseudoephedrine  tablets 
from  four  of  their  pharmacies.  A  license 
plate  check  revealed  that  the  vehicle 
utilized  at  the  time  of  purchase 
belonged  to  the  wife  of  a  DEA  fugitive 
and  subject  of  a  state  methamphetamine 
investigation.  During  the  investigation, 
investigators  also  learned  of  an 
unrelated  purchase  from  another  retail 
pharmacy  whereby  an  individual 
attempted  to  order  and  purchase 
100,000  pseudoephedrine  tablets  for 
"export  purposes"  to  the  Orient. 

In  an  another  incident,  the  DEA 
received  a  call  from  loss  prevention 
personnel  for  a  large  chain  drug  store 
advising  of  two  incidents  of 
pseudoephedrine  diversion  that  day. 
The  entire  inventory  of 
pseudoephedrine  product  was 
purchased  off  the  shelf  of  the  pharmacy 


through  3  purchases.  The  purchases 
were  made  in  cash. 

In  a  separate  case,  DEA  served  an 
administrative  subpoena  on  a  pharmacy 
for  records  of  receipt  and  sales  of 
pseudoephedrine  tablets  When  the 
subpoena  was  served,  DE.'\  investigators 
foimd  the  pharmacy  manager  hiding  in 
an  adjacent  room.  After  a  consent  to 
search,  the  DEA  seized  300,000 
pseudoephedrine  tablets  and  $65,000 
cash  at  the  pharmacy.  Agents  later 
seized  an  additional  550,000  cash  from 
a  vehicle  belonging  to  an  individual 
who  came  to  the  pharmacy  to  buy 
pseudoephedrine  from  the  pharmacy 
manager. 

In  mid  1995,  two  retail  distributors 
were  identified  as  selling  large 
quantities  of  OTC  pseudoephedrine. 
Dvuing  an  8  month  period  one  retailer 
sold  70,000  pounds  of  pseudoephedrine 
tablets  and  the  second  retail  distributor 
sold  approximately.  8,500  pounds  of 
pseudoephedrine  tablets.  As  a  result  of 
an  investigation  into  these  excessive 
sales,  several  employees  and 
individuals  associated  with  these 
establishments  were  arrested  by  DEA. 

In  another  instance,  with  the  arrest  of 
an  individual  for  possession  and 
manufacture  of  methamphetamine,  DEA 
investigators  found  3  liters  of 
methamphetamine  and  sufficient 
chemicals  for  the  production  of 
approximately  one  kilogram  of 
methamphetamine.  In  addition, 
investigators  found  pseudoephedrine/ 
antihistamine  combination  OTC  tablets 
(consisting  of  pseudoephedrine  60  mg 
and  triprohdine  2.5  mg)  and  receipts  for 
the  purchase  of  OTC  pseudoephedrine 
tablets  from  a  local  chain  drug  store. 
Later,  investigators  interviewed  the  drug 
store  manager  and  reviewed  store  cash 
register  receipts  which  documented  the 
sale  of  pseudoephedrine  combination 
OTC  tablets. 

The  following  are  several  examples 
which  illustrate  the  magnitude  of  mail 
order  diversion: 

In  October  of  1995,  the  DEA  seized  a 
large  methamphetamine  laboratory 
utilizing  pseudoephedrine  capable  of 
manufacturing  200  pounds  of 
methamphetamine  per  month.  Precursor 
material  was  obtained  through  the  mail 
order  purchase  of  OTC 
pseudoephedrine  tablets. 

In  a  long  term  DEA  methamphetamine 
investigation.  DEA  seized  7.5  million 
dosage  units  of  OTC  pseudoephedrine 
and  1.8  million  OTC  ephedrine  dosage 
units  and  other  chemicals  used  in  the 
manufacture  of  methamphetamine.  The 
OTC  products  used  as  precursor 
material  were  obtained  through  mail 
order  distributors.  In  the  course  of  the 
investigation  over  7.8  million  dollars 
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was  seized  from  the  trafficking 
organization. 

In  another  investigation,  after  the 
undercover  purchase  of  20  million 
pseudoephedrine  tablets  from  an  OTC 
manufacturer  and  distributor,  DEA 
seized  25  metric  tons  of 
pseudoephedrine,  ephedrine  and 
phenylpropanolamine.  Five  tractor 
trailer  trucks  were  required  to  remove 
the  material  to  a  secure  storage  facility. 
The  company,  which  dealt  extensively 
in  mail  order  distribution,  has  been 
identified  as  purchasing  191  metric  tons 
of  pseudoephedrine  and  ephedrine 
between  January  1994  and  May  1995. 

The  above  examples  of  significant 
diversion  illustrate  the  need  for 
regulation  at  all  levels  of  distribution  of 
non-personal  use  quantities,  whether  it 
be  wholesale,  retail  or  mail  order 
distribution. 

(6)  One  commentor  noted  that 
agencies  are  required  to  prepare  and 
make  available  for  pubUc  comment  an 
initial  regulatory  flexibility  analysis 
which  describes  the  impact  of  a 
proposed  rule  on  small  entities.  This 
commentor  states  that  the  NPRM  is 
therefore  deficient  in  that  it  does  not 
adequately  set  forth  such  an  analysis. 
The  commentor  did.  however,  recognize 
that  this  provision  does  not  apply  to 
instances  where  the  head  of  the  agency 
certifies  that  the  rule  will  not  have 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  NPRM  documents  the  various 
provisions  which  were  specifically 
provided  in  order  to  minimize  the 
impact  on  small  businesses.  These 
provisions  were  the  result  of  a  reasoned 
analysis  of  the  potential  impact  of 
implementation  of  the  full  extent  of 
CSA  regulations  on  the  affected  industry 
and  small  businesses  in  particular.  In 
providing  for  these  special  provisions, 
OEA  gave  special  care  and  consideration 
to  industry  concerns  and  given  these 
provisions,  ensured  that  these 
regulations  "will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities". 

As  previously  stated  in  the  NPRM,  the 
DEA  met  with  and  consulted  with 
industry  representatives  prior  to 
proposing  these  regulations  in  an  effort 
to  minimize  any  adverse  impact.  In 
addition,  the  NPRM  specifically  details 
provisions  designed  to  eliminate  the 
adverse  impact  on  small  businesses  at 
the  retail  level.  First,  the  DEA  proposed 
that  retail  distributors  not  be  subject  to 
registration.  Secondly,  the  DEA  has 
limited  controls  to  a  specific  group  of 
products.  Thirdly,  the  NPRM  proposed 
the  establishment  of  a  threshold  of  24.0 
grams  pseudoephedrine  base  and 
therefore  would  allow  for  the  purchase 


and  sale  of  up  to  a  1 20  day  supply  of 
pseudoephedrine  for  personal  legitimate 
medical  use,  without  the  application  of 
regulatory  requirements.  The  proposed 
threshold  was  subsequently  raised  to 
48.0  grams  in  this  final  rule.  Lastly,  the 
NPRM  specifies  that  the  threshold 
quantity  applies  only  to  a  single 
transaction. 

(7)  One  commentor  suggested  that 
small  package  sizes  would  be 
enormously  expensive  to  divert  and 
implied  that  these  products  therefore 
would  not  be  cost  effective  sources  of 
pseudoephedrine  as  precursor  material 
for  the  synthesis  of  methamphetamine. 
Prior  to  proposing  these  regulations, 
however,  the  DEA  reviewed  the  cost  of 
various  brand  name  pseudoephedrine 
products  in  various  package  sizes  and 
formulations.  The  DEA  undertook  this 
examination  for  the  specific  purpose  of 
determining  whether  certain  products 
should  remain  exempt  from  the 
proposed  regulations  based  solely  on 
the  fact  that  their  use  in  the  synthesis 
of  methamphetamine  would  not  be 
financially  profitable.  This  review 
indicated  that  even  the  most  expensive 
brand  name  pseudoephedrine  dosage 
form  products  (including  the  more 
expensive  syrups  and  products 
cont^sining  multiple  active  ingredients] 
would  be  cost  effective  sources  of 
precursor  material. 

(8)  Several  commentors  stated  that  the 
DEA  has  not  provided  a  rationale  for  its 
selection  of  the  group  of  drugs  whose 
legal  exemption  would  be  revoked. 
These  commentors  stated  that  the 
NPRM  provides  insufficient  scientific 
explanation  as  to  why  the  exemption 
was  removed  for  certain  products.  One 
commentor  challenged  that  its  scientists 
state  that  removal  of  pseudoephedrine 
in  combination  with  antihistamines, 
guaifenesin  and  dextromethorphan  is  at 
least  as  difficult,  if  not  more  so,  than 
analgesics  and  less  efficient  than  from 
liquids,  syrup  and  soft  gelatin  capsules. 
The  commentor  further  stated  that  the 
DEA  must  consider  whether  the  drug  or 
group  of  drugs  are  formulated  in  such  a 
way  that  cannot  be  easily  used  in  the 
ilUcit  production  of  controlled 
substances. 

As  stated  in  the  NPRM.  the  DEA 
performed  a  review  of  the  various 
pseudoephedrine  dosage  forms  and 
available  combinations  of  ingredients  to 
determine  which  products  are  (1) 
formulated  in  such  a  way  that  the 
product  itself  cannot  be  easily  used  in 
the  illicit  production  of 
methamphetamine;  and  (2)  whether 
pseudoephedrine  can  be  readily 
recovered  from  the  product.  In  making 
determinations  as  to  which  product 
formulations  should  be  subject  to 


control,  the  DEA  laboratory  system 
undertook  a  study  which  utilized 
different  types  of  OTC  pseudoephedrine 
dosage  forms  and  combinations  of 
ingredients  to  see  which  of  these 
formulations  were  most  easily  used  in 
the  clandestine  synthesis  of  controlled 
substances  using  the  procedures  most 
commonly  utilized  by  clandestine 
chemists.  In  addition,  the  study 
assessed  whether  pseudoephedrine 
could  be  readily  extracted  using 
clandestine  laboratory  techniques.  In 
making  its  conclusions  regarding  which 
products  and  formulations  should  be 
regulated,  the  DEA  considered,  among 
other  information,  which  products  and 
formulations  required  modifications  to 
normal  clandestine  manufacturing  or 
extraction  procedures  and  therefore 
required  a  more  extension  knowledge  of 
chemistry.  In  response  to  comments  that 
the  DEA  should  elaborate  further  on  its 
studies  to  determine  the  simplicity  with 
which  products  may  be  converted  to 
methamphetamine,  the  disclosure  of 
such  information  would  only  serve  to 
educate  clandestine  laboratory  operators 
as  to  how  to  better  produce 
methamphetamine  and  reveal  which 
pseudoephedrine  formulations  provide 
the  easiest  source  of  precursor  material. 

(9)  One  commentor  questioned  the 
basis  for  DEA's  claim  that  certain 
formulations  and  products  can  not  be 
readily  recovered.  The  commentor 
stated  that  liquids  would  be  easier  to 
convert  and  that  the  E^IA  provided  no 
explanation  as  to  why  aspirin, 
acetaminophen  or  ibuprofen 
combinations  are  less  Hkely  to  be 
diverted  for  clandestine  use.  In  response 
to  this  comment,  in  attempting  to 
manufacture  methamphetamine  from 
hquid  formulations  and  combination 
products  having  formulations  which 
contained  an  analgesic,  DEA  found  that 
when  a  typical  clandestine  laboratory 
procedure  was  utiUzed,  it  was  necessary 
to  modify  the  manufacturing  procedure 
in  order  to  achieve  acceptable  results. 

In  determining  which  products 
should  be  subject  to  CSA  chemical 
regulatory  controls,  the  DEA  has  taken 
a  conservative  approach.  As  such, 
exemptions  are  being  removed  only  for 
those  products  which  did  not  require 
procedural  changes  when  a  typical 
methamphetamine  clandestine 
manufacturing  procedure  was  utilized. 
The  exemptions  are  being  retained  for 
all  pseudoephedrine  products  which 
required  changes  in  these  procedures. 

(10)  Several  commentors  stated  that 
the  NPRM  would  require  training  of 
employees  to  recognize  a  threshold 
transaction.  The  DEA  acknowledges  that 
retail  distributors  will  need  to  provide 
instruction  to  their  personnel  so  that 
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they  are  able  to  recognize  an  above- 
threshold  transaction  In  consultation 
with  industrv.  the  DEA  has  been 
informed  that  the  most  common 
package  sizes  range  from  10  to  60  solid 
dosage  units  per  package  at  the  retail 
level  In  proposing  the  establishment  of 
the  threshold  of  24.0  grams 
pseudoephedrine  base  the  DEA 
specifically  ensured  that  such  common 
package  sizes  are  not  adversely 
impacted. 

DELA  believes  that  the  identification  of 
above-threshold  transactions  will  not  be 
difficult,  given  package  sizes  routinely 
sold  at  the  retail  level.  For  example,  one 
commentor  stated  that  the  vast  majority 
of  their  brand  name  pseudoephedrine 
product  is  sold  in  package  sizes  of  24 
dosage  units  or  less  with  each  unit 
containing  30  mg  or  60  mg 
pseudoephedrine  hydrochloride.  Such 
packages  would  only  contain  between 
0.6  grams  and  1.2  grams 
pseudoephedrine  base.  An  above- 
threshold  purchase  of  greater  than  24.0 
grams  of  pseudoephedrine  base 
contained  in  such  products  would  be 
conspicuous  and  thereby  difficult  to 
conceal  .An  individual  would  have  to 
purchase  more  than  976  dosage  units  of 
a  30  mg/dosage  unit  product.  In  the 
package  size  indicated,  this  would 
involve  the  purchase  of  more  than  40 
packages  of  such  a  product  in  a  single 
transaction.  For  a  60  mg  per  dosage  unit 
product  packaged  in  bottles  of  24 
tablets,  an  above-threshold  purchase 
would  involve  the  purchase  of  over  488 
dosage  units  in  greater  than  20 
packages  Given  the  large  size  of  the 
above  transactions,  it  is  not 
unreasonable  to  expect  that  retail 
distributors  should  be  able  to  instruct 
personnel  to  recognize  such 
conspicuous  quantities  in  a  single 
transaction. 

Several  commentors  stated  that  in 
determining  whether  a  transaction  is 
above-threshold,  retail  distributors 
would  have  to  differentiate  between 
exempt  and  non-exempt 
pseudoephedrine  products.  These 
commentors  stated  that  in  the  event  that 
exempt  and  non-exempt 
pseudoephedrine  products  are  both 
purchased  in  a  single  transaction,  it  will 
be  difficult  to  determine  whether  the 
threshold  has  been  exceeded. 

In  response  to  this  comment,  if  both 
exempt  and  non-exempt 
pseudoephedrine  products  are 
purchased  in  a  single  transaction,  the 
quantities  of  OTC  cough-cold 
medication  necessary  to  exceed  the 
pseudoephedrine  threshold  would  be 
even  larger  and  more  conspicuous  than 
the  quantities  outlined  above.  The 
comment  submitted  by  the  National 


Association  of  Chain  Drug  Stores 
(NACDS)  mentioned  point  of  sale 
scanning  as  a  possible  way  to  monitor 
threshold  quantities  in  a  single 
transaction. 

While  the  DEA  beUeves  that  such 
transactions  at  the  proposed  threshold 
of  24.0  grams  would  be  conspicuous 
and  therefore  easy  to  identify,  the  DEA 
has  decided  that  in  an  effort  to  further 
reduce  any  potential  burden  on 
retailers,  the  threshold  for 
pseudoephedrine  will  be  increased  to 
48.0  grams.  This  quantity  is  double  the 
proposed  threshold.  This  would  allow 
for  the  below-threshold  purchase  of  976 
dosage  units  of  a  pseudoephedrine  60 
mg  product  or  1953  dosage  units  of  a  30 
mg  product  in  a  single  transaction.  Such 
transactions  would  be  sufficient  for  at 
least  a  244  day  supply  of 
pseudoephedrine  in  a  single  transaction 
at  the  maximum  recommended  FDA 
dosage. 

Concerns  regarding  the  difficulty  in 
providing  instruction  to  employees  to 
recognize  a  threshold  transaction  are 
therefore  minimized  by  the 
implementation  of  the  larger  threshold 
and  the  magnitude  of  an  above- 
threshold  transaction.  To  further  assist 
retailers  in  providing  instruction  to 
employees,  the  DEA  will  make  available 
for  distribution  through  industry 
associations,  notices  which  provide 
further  clarification  of  which 
pseudoephedrine  products  are  regulated 
and  guidance  in  recognizing  a  threshold 
transaction. 

Given  the  large  quantities  of  product 
necessary  to  exceed  a  threshold  of  48.0 
grams,  it  is  not  unreasonable  to  expect 
that  retail  distributors  should  be  able  to 
provide  the  rudimentary  instruction 
necessary  to  recognize  such 
conspicuous  quantities.  Retail 
distributors  dealing  only  in  quantities 
below  these  levels  will  not  have  to 
register  with  DEA  and  will  not  have  to 
maintain  records  of  transactions. 
Therefore,  any  impact  on  retail 
distributors  is  minimal 

While  the  DEA  has  established  the 
threshold  at  48.0  grams 
(pseudoephedrine  base)  to  permit  the 
uiuegulated  purchase  of  up  to  a  244  day 
supply  at  the  maximum  FDA 
recommended  dosage  of  240  mg 
pseudoephedrine  HCl  per  day,  the  DEA 
is  in  no  way  encouraging  consumers  to 
exceed  or  ignore  the  warnings  contained 
on  the  labeling  of  these 
pseudoephedrine  products.  This 
labeling,  which  is  required  by  the  FDA, 
warns  that  "if  symptoms  do  not  improve 
within  7  days  or  are  accompanied  by  a 
fever,  consult  a  doctor".  In  addition, 
some  pseudoephedrine  products  warn 
the  consumer  "Do  not  take  this  product 


for  more  than  7  days."  TTierefore,  when 
the  product  is  used  in  a  manner 
consistent  with  its  labeling,  the 
purchase  of  a  threshold  quantity  of  48.0 
grams,  will  far  exceed  a  244  day  supply 
of  pseudoephedrine  for  personal 
legitimate  medical  use. 

(n)  Several  commentors  stated  that 
before  taking  action  against  OTC 
pseudoephedrine  products,  the  DEA 
should  first  use  the  enforcement  tools 
such  as  registration  requirements  that 
Congress  imposed  under  the  DCDCA.  In 
response  to  this  comment,  the  DCDCA 
amended  21  U.S.C  822  and  21  U.S.C. 
823  to  require  registration  of  handlers  of 
List  I  chemicals.  However,  the  DCDCA 
stated  that  registration  "shall  not  be 
required  for  the  distribution  of  a  drug 
product  that  is  exempted  under  section 
102(39)(A)(iv)."  Therefore.  regisU-ation 
requirements  implemented  under  the 
DCDCA  would  not  pertain  to  handlers 
of  OTC  pseudoephedrine  products 
lawfully  marketed  under  the  Federal 
Food,  Drug  and  Cosmetic  Act.  Since  the 
DEA  has  already  seen  a  shift  toward  the 
utilization  of  OTC  pseudoephedrine 
products  in  clandestine  laboratories,  the 
registration  of  only  bulk  handlers  of 
pseudoephedrine  and  ephedrine 
products  would  have  no  direct 
beneficial  impact  on  preventing  the 
diversion  of  these  products. 

(12)  One  commentor  raised  concerns 
that  under  the  CSA  chemical  regulatory 
provisions,  records  will  have  to  be 
maintained  for  a  period  of  4  years  rather 
than  a  2  year  period.  The  commentor 
further  states  that  while  normal 
business  records  are  adequate  to  meet 
the  CSA  regulatory  requirements,  the 
retention  requirement  will  increase  the 
recordkeeping  burden.  In  response  to 
this  comment,  the  4  year  recordkeeping 
requirement  for  the  chemical  control 
provisions  of  the  CSA  was  legislated  by 
Congress  (21  U.S.C.  830)  and  therefore 
is  not  within  DEA's  authority  to  change. 

(13)  One  commentor  requested  a  45 
day  grace  period  allowing  sales  of 
covered  products  pending  DEA  action 
on  registration  apphcations.  The 
commentor  noted  that,  as  written,  the 
NPRM  appears  to  prohibit  above- 
threshold  pseudoephedrine  sales 
between  the  date  the  rule  is  finalized 
and  the  date  registration  is  approved  by 
DEA 

DEA  agrees.  In  response  to  this 
comment.  DEA  has  determined  that 
each  person  required  to  obtain  a 
registration  because  of  implementation 
of  this  rule  will  be  temporarily 
exempted  from  the  registration 
requirement  until  the  person  has  made 
proper  application  and  the 
Administration  has  approved  or  denied 
such  application,  provided  that  the 
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application  has  been  submitted  within 
45  days  following  the  effective  date  of 
this  regulation.  (Section  1310.09  has 
been  modified  to  reflect  this.)  This 
exemption  only  applies  to  the 
registration  requirement;  all  other 
chemical  control  requirements  set  forth 
under  the  CSA  will  be  in  full  force  and 
effect  as  of  the  effective  date  of  this 
regulation. 

(14)  One  comraentor  noted  that  its 
independent  distributors  do  not 
squarely  meet  the  definition  of  "retail 
distributors"  as  defined  as  sales  directly 
to  "waik-in"  customers  for  personal  use. 
This  commentor  stated  that  most  of 
their  transactions  are  face-to-face  but 
not  walk-in.  The  commentor  requested 
that  the  definition  of  retail  distributor  as 
set  forth  in  Section  1309.02(g)  be 
modified. 

DEA  agrees.  Therefore,  the  DEA  is 
modifying  §§  1309.28  and  1309.02(f)  to 
reflect  that  the  term  retail  distributor 
means  a  distributor  whose  List  I 
chemical  activities  are  restricted  to  the 
sale  of  drug  products  that  are  regulated 
as  List  I  chemicals  pursuant  to 
§  1310.01(f)(l)(iv),  in  face-to-face 
transactions  directly  to  individuals  for 
personal  use.  The  intent  of  this 
provision  is  for  the  distributor  to  be  in 
the  physical  presence  of  the  individual 
who  is  acquiring  the  pseudoephedrine 
for  personal  use. 

hi  addition,  the  commentor  noted  that 
some  distributions  are  from  one  of  their 
independent  distributors  to  another  of 
their  independent  distributors.  The 
commentor  requested  that  these  sales 
also  be  exempt  since  they  are  primarily 
below-threshold.  However,  the  DEA  has 
determined  that  these  types  of 
transactions  do  not  meet  the  definition 
of  retail  distributor  since  such 
transactions  would  be  intended  for 
further  distribution  and  would  not  be 
intended  for  personal  use. 

(15)  One  commentor  requested 
clarification  of  the  registration 
requirement  for  pharmacies.  This 
commentor  stated  that  because 
pharmacies  are  already  registered,  it 
could  be  imphed  that  they  would  be 
subject  to  recordkeeping  and  reporting 
requirements. 

In  response  to  this  request, 
pharmacies  that  do  not  engage  in  above- 
threshold  transactions  are  treated  the 
same  as  other  retail  distributors. 
However,  pharmacies  that  sell  above- 
threshold  quantities  in  a  single 
transaction  will  not  meet  the  definition 
of  retail  distributor  and  wall  be  required 
to  register  v«th  DEA.  In  order  to  avoid 
the  imposition  of  duplicative 
registration  requirements  on  these 
registrants,  21  CFR  1309.25  provides  for 
an  exemption  from  chemical  registration 


for  controlled  substance  registrants. 
Although  these  entities  will  not  be 
required  to  obtain  a  separate  chemical 
registration,  they  will  be  required  to 
comply  vdth  other  chemical  regulatory 
requirements  such  as  recordkeeping  and 
reporting  requirements.  Therefore,  these 
pharmacies  which  sell  above-threshold 
quantities  of  regulated  pseudoephedrine 
products  vnll  be  required  to  maintain  a 
record  of  each  transaction  which 
exceeds  the  threshold  in  a  single 
transaction  and  report  any  suspicious 
regulated  transactions  to  the  DEA. 

(16)  Two  comment ors  inquired 
whether  the  exemption  for  their  specific 
pseudoephedrine  products  could  be 
reinstated  if  the  products  were  modified 
in  such  a  way  that  prevented  their  use 
as  precursor  material.  In  response  to  this 
comment,  the  DCDCA  includes  specific 
provisions  for  reinstatement  of 
exemptions  for  particular  drug  products 
(21  U.S.C.  814).  The  DCDCA  provides 
that  upon  application  by  a  manufacturer 
of  a  particular  drug  product  that  has 
been  removed  fi-om  exemption,  the 
exemption  shall  be  reinstated  with 
respect  to  the  particular  drug  product  if 
it  is  determined  to  be  manufactured  and 
distributed  in  a  manner  that  prevents 
diversion.  The  DCDCA  further  states 
that  factors  to  be  considered  shall 
include  (1)  the  package  sizes  emd 
manner  of  packaging  of  the  drug 
product;  (2)  the  manner  of  distribution 
and  advertising  of  the  drug  product;  (3) 
evidence  of  diversion  of  the  drug 
product;  (4)  any  actions  taken  by  the 
manufacturer  to  prevent  diversion  of  the 
drug  product;  and  (5)  such  other  factors 
as  are  relevant  to  and  consistent  with 
the  public  health  and  safety. 

One  commentor  raised  concerns 
regarding  the  limitation  that  only 
manufacturers  may  petition  for 
reinstatement  of  the  regulatory 
exemption  of  a  specific  product.  This 
commentor  stated  that  the  regulations 
should  be  amended  to  allow  distributors 
of  private-brand  products  or  any 
interested  party  to  submit  applications 
for  reinstatement  of  exemption.  In 
response  to  this  request,  please  note  that 
this  provision  was  legislated  by 
Congress  under  the  DCDCA  (21  U.S.C. 
814)  and  specifies  that  "on  application 
by  a  manufacturer  of  a  particular  drug 
product"  the  exemption  may  be 
reinstated  if  the  particular  drug  product 
is  manufactured  or  distributed  in  a 
manner  that  prevents  diversion.  Any 
such  change  would  require 
Congressional  legislation. 

(17)  Two  commentors  requested  a 
hearing  on  the  proposal  piu^uant  to  21 
U.S.C.  875.  In  response  to  these 
requests,  imlike  other  rulemaking 
conducted  pursuant  to  the  CSA,  the 


present  rulemaking  presents  no 
requirement  that  the  rule  be  made  on 
the  record  after  opportunity  for  a 
hearing.  For  example,  21  U.S.C.  811(a) 
requires  the  opportunity  for  a  hearing 
whenever  there  is  a  proposed 
rescheduling  of  controlled  substances. 
In  addition,  21  U.S.C.  875  identifies 
general  powers  available  to  the  DEA 
when  exercising  its  authority  under  the 
CSA.  Thus,  21  U.S.C.  875  complements 
existing  hearing  provisions  under  the 
CSA  rather  than  conferring  independent 
hearing  authority.  In  any  event,  the  DEA 
believes  that  the  notice  and  comment 
conducted  pursuant  to  this  rulemaking 
enabled  interested  parties  to  provide 
meaningful  comment  on  the  final  rule. 

(18)  Cbe  commentor  stated  that  the 
rule  is  a  significant  regulatory  action 
and  should  be  reviewed  by  the  Office  of 
Management  and  Budget.  This 
commentor  also  noted  that  the  rule 
could  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

As  outlined  above,  these  regulations 
go  to  great  lengths  to  avoid  impacting 
retail  distribution  of  these  OTC 
products.  Since  the  vast  majority  of 
distributors  who  handle  these  products 
will  not  need  to  register  or  maintain 
records,  the  economic  impact  of  this 
proposal  is  extremely  small.  This  rule  is 
therefore  not  a  significant  regulatory 
action. 

Final  Rule 

After  careful  consideration  of  each  of 
the  above  comments,  this  regulation  is 
finalized  as  follows: 

Removal  of  Exemption 

21  U.S.C.  814(a)  provides  that  the 
Attorney  General  shall  remove  from 
exemption  under  21  U.S.C. 
802(39)(A)(iv)  and  drug  or  group  of 
drugs  that  the  Attorney  General  finds  is 
being  diverted  to  obtain  a  listed 
chemical  for  use  in  the  illicit  production 
of  a  controlled  substance.  21  U.S.C. 
814(b)  further  provides  that  in  removing 
the  exemption  for  a  drug  or  group  of 
drugs,  the  Attorney  General  shall 
consider  (1)  the  scope,  duration,  and 
significance  of  the  diversion,  (2) 
whether  the  drug  or  group  of  drugs  is 
formulated  in  such  a  way  that  it  cannot 
be  easily  used  in  the  illicit  production 
of  a -controlled  substance  and  (3) 
whether  the  Usted  chemical  can  be 
readily  recovered  from  the  drug  or 
group  of  drugs. 

Pseudoephedrine  is  available  in  a 
variety  of  dosage  forms  either  as  single 
entity  products  or  in  combination  with 
one  or  more  other  active  medicinal 
ingredients.  While  the  majority  of  OTC 
pseudoephedrine  products  currently 
used  for  the  illicit  production  of 
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methamphetamine  are  single  entity 
products,  combination  products  have 
been  identified  at  clandestine 
laboratories  The  DEA  has  reviewed  the 
various  pseudoephedrine  dosage  forms 
and  available  combinations  of 
ingredients  Some  of  these  products  are 
formulated  m  such  a  way  that  the 
product  itself  can  be  used  in  the  illicit 
production  of  methamphetamine;  others 
are  formulated  in  such  a  way  that 
pseudoephedrine  can  be  readily 
recovered  from  the  product;  and  some  of 
these  products  are  formulated  in  such  a 
way  that  the  manufacture  of 
methamphetamine  is  impeded.  Based 
on  this  analysis,  the  DEA  has 
determined  that  OTC  solid  dosage  form 
products  (i.e.  tablets,  capsules  and 
powder  packets)  lawfully  marketed 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  and  which  contain 
pseudoephedrine  in  combination  with 
acetaminophen,  aspirin  or  ibuprofen  are 
formulated  in  such  a  way  that 
p—ttdoephedrine  cannot  be  readily 
recovered  and  these  products  are  not 
easily  used  as  precursors  for  the  illicit 
production  of  methamphetamine.  In 
addition,  the  DEA  has  determined  that 
OTC  liquids,  syrups  and  soft  gelatin 
capsules,  which  are  lawfully  marketed 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  which  contain 
pseudoephedrine  either  as  the  sole 
active  ingredient  or  in  combination  with 
other  active  ingredients,  are  formulated 
in  such  a  way  that  the  pseudoephedrine 
cannot  be  readily  recovered  and  the 
products  caimot  be  easily  used  in  the 
illicit  production  of  methamphetamine. 

Thus  the  DEA  is  removing  the 
exemption  under  21  CFR 
1310.01(f)(l)(iv)  and  21  CPU 
1313.02(d)(l)(iv)  for  OTC  soUd  dosage 
form  pseudoephedrine  products  (i.e. 
tablets,  capsules  and  powder  packets) 
lawfully  marketed  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  which  do 
not  contain  therapeutically  significant 
quantities  of  acetaminophen,  aspirin  or 
ibuprofen.  These  products,  which 
include  tablets,  capsules  and  powder 
packets  containing  pseudoephedrine  as 
the  sole  active  ingredient  or  in 
combination  with  one  or  more  active 
ingredients  such  as  antihistamines, 
guaifenesin  or  dextromethorphan,  will 
be  subject  to  the  regulatory 
requirements  of  the  CSA. 

For  purposes  of  this  paragraph,  the 
term  "therapeutically  significant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.  the  qualitative  and 
quantitative  composition  of  active 
ingredients  within  the  product)  is  listed 
in  current  editions  of  the  American 
Pharmaceutical  Association  (APhA) 
Handbook  of  Nonprescription  Drugs; 


Drug  Facts  and  Comparisons  (published 
by  Wolters  Kluwer  Company);  or  USP 
DI  (published  by  the  authority  of  the 
United  States  Pharmacopeial 
Convention,  Inc.).  For  drug  products 
having  a  formulation  not  found  in  the 
above  compendiums,  the  DEA 
Administrator  shall  determine,  pursuant 
to  a  written  request  as  specified  in 
Section  1310.14,  whether  the  active 
medicinal  ingredients  are  present  in 
quantities  considered  therapeutically 
significant  for  purposes  of  this 
paragraph. 

The  exemption  provided  imder  21 
CFR  1310.01(f)(l)(iv)  and  21  CFR 
1313.02(d)(l)(iv)  vrill  remain  for  liquids, 
syrups,  and  soft  gelatin  capsules 
containing  pseudoephedrine  (regardless 
of  formulation)  and  any  type  of  soUd 
dosage  form  product  which  contains 
pseudoephedrine  in  combination  with 
therapeutically  significant  quantities  of 
either  acetaminophen,  aspirin  or 
ibuprofen  provided  that  the  product  is 
lawfully  marketed  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  In 
addition,  the  final  regulations  allow 
pseudoephedrine  prescription  products, 
regardless  of  the  product  formulation,  to 
remain  exempt  from  the  final 
regulations,  given  existing  distribution 
and  dispensing  requirements  already 
imposed  under  the  Federal  Food,  Drug 
and  Cosmetic  Act. 

While  certain  pseudoephedrine 
products  remain  exempt  from  the 
regulatory  controls  of  the  CSA,  all 
pharmaceutical  products  containing 
pseudoephedrine  are  List  I  chemicals, 
and  as  such,  are  siibject  to  the  criminal 
provisions  of  the  CSA.  Specifically,  21 
U.S.C.  841(d)  provides  that  any  person 
who  possesses  or  distributes  any  listed 
chemical  knowing,  or  having  reasonable 
cause  to  beUeve  that  it  will  be  used  to 
manufacture  a  controlled  substance, 
shall  be  fined  in  accordance  with  Title 
18,  or  imprisoned  not  more  than  10 
years,  or  both. 

Pursuant  to  21  U.S.C.  814(c),  the  DL.\ 
has  considered  the  evidence  of 
diversion  of  the  above  listed 
pseudoephedrine  products,  the  pattern 
of  diversion  of  ephedrine  products, 
including  combination  products  and 
other  relevant  data,  and  has  determined 
that  the  affected  groups  of 
pseudoephedrine  products  is  limited  to 
that  currently  necessary  to  prevent  the 
diversion  of  pseudoephedrine  products 
to  illicit  methamphetamine  laboratories. 

Revision  of  Threshold 

The  threshold  for  pseudoephedrine  is 
being  changed  from  1.0  kilogram  to  48.0 
grams  pseudoephedrine  base  for 
domestic,  import  and  export 
transactions.  Even  if  the  exemption  for 


certain  OTC  pseudoephedrine  products 
is  eliminated,  a  1.0  kilogram  threshold 
is  not  adequate  to  prevent  the 
significant  diversion  of  these 
pseudoephedrine  products  to 
clandestine  laboratories.  The  threshold 
of  1.0  kilogram  of  pseudoephedrine  base 
in  equivalent  to  greater  than  20,000 
pseudoephedrine  HCl  60  mg  dosage 
units.  Therefore  the  DEA  is  reducing  the 
threshold  for  pseudoephedrine.  In  order 
to  ensure  that  OTC  pseudoephedrine 
products  remain  available  to  those 
individuals  who  utilize  these 
decongestants  for  legitimate  medical 
purposes,  the  DEA  is  establishing  the 
threshold  for  pseudoephedrine  at  a  level 
which  will  have  no  impact  on  personal 
use.  As  such,  individuals  who  purchase 
below-threshold  quantities  intended  for 
legitimate  personal  medical  use,  and 
retailers  who  sell  below-threshold 
quantities  for  use  by  individuals  for 
legitimate  personal  medical  use,  will 
not  t>e  adversely  impacted  by  these 
regulations. 

The  FD.A,  has  established  a  labeUng 
requirement  which  sets  the  maximum 
adult  daily  dosage  of  pseudoephedrine 
at  60  mg  every  6  hours  or  240  mg  per 
day.  A  244  day  supply  of 
pseudoephedrine  at  the  maximum  daily 
recommended  dose  of  240  mg 
pseudoephedrine  hydrochloride  per  day 
is  equivalent  to  58.56  grams  of 
pseudoephedrine  hydrochloride  or 
47.97  grams  pseudoephedrine  base. 
Therefore  the  DEA  is  establishing  a 
threshold  of  48.0  grams 
pseudoephedrine  base.  Such  a  threshold 
will  allow  the  purchase  and  sale  of  up 
to  a  244  day  supply  of  pseudoephedrine 
for  personaJ  legitimate  medical  use  at 
the  maximum  FDA  recommended 
dosage,  without  the  application  of 
regulatory  requirements.  This  vdll  allow 
continued  access  to  these  products  for 
legitimate  use. 

Waiver  of  Registration 

in  an  effort  to  ensure  the  continued 
availability  of  pseudoephedrine 
products  for  legitimate  personal  use  at 
the  retail  level,  the  DEA  is  providing  a 
waiver  from  registration  for  any  retail 
distributor  of  regulated 
pseudoephedrine  products.  Therefore 
retail  distributors  (defined  under  21 
CFR  1309.02)  of  regulated 
pseudoephedrine  products  will  not  be 
required  to  obtain  a  DEA  registration  to 
distribute  personal  use  quantities  of 
OTC  pseudoephedrine  to  individuals  for 
legitimate  medical  use.  The  authority 
for  providing  a  waiver  is  clearly  set 
forth  in  21  U.S.C.  Section  822(d) 
whereby  "The  Attorney  General  may,  by 
regulation,  waive  the  requirement  for 
registration  of  certain  manufacturers. 
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distributors,  or  dispensers  if  he  finds  it 
consistent  witii  the  public  health  and 
safety." 

As  discussed,  it  is  estimated  that  there 
are  approximately  750,000  retail 
distributors  of  pseudoephedrine  in  the 
United  States.  Such  a  waiver  will 
benefit  the  vast  majority  of  these 
distributors.  Firms  engaging  in  above- 
threshold  transactions  of  non-exempt 
pseudoephedrine  products,  however, 
will  not  be  considered  retail 
distributors.  Therefore  they  will  be 
required  to  obtain  a  DEA  registration  as 
a  distributor,  maintain  records  as 
specified  in  21  CFR  1310.04  and  report 
suspicious  regulated  transactions  as 
specified  in  21  CFR  1310.05  notification 
requirement.  In  addition,  all  importers, 
exporters  and  other  types  of  distributors 
(such  as  mail  order  distributors)  of  non- 
exempt  pseudoephedrine  products  wall 
be  required  to  register  with  the  DEA  and 
will  be  subject  to  the  full  regulatory 
provisions  of  the  CSA  Act  and  the 
Controlled  Substances  Import  and 
Export  Act. 

Conclusion 

The  clandestine  manufacture  and 
abuse  of  methamphetamine  are  serious 
national  public  health  problems  which 
require  Federal  action.  Companies 
operating  on  the  fringe  of  legitimate 
commerce  are  supplying  these 
clandestine  laboratories  with  needed 
precursor  material  such  as  ephedrine 
and  pseudoephedrine.  In  an  effort  to 
minimize  the  impact  of  the  final 
regulations  on  the  legitimate  industry, 
the  DEA  has  examined  various  options 
available. 

.  The  DEA  is  aware  of  the  large  scale 
legitimate  use  of  OTC  pseudoephedrine 
products  and  their  widespread        ♦ 
distribution  at  retail  outlets.  However, 
the  DEA  believes  that  the  registration, 
recordkeeping,  reporting  and 
notification  requirements  that  have  been 
successfully  used  to  limit  the  diversion 
of  other  chemicals  to  clandestine 
laboratories  are  needed  to  control  this 
problem. 

The  Attorney  General  has  delegated 
authority  under  the  CSA  and  all 
subsequent  amendments  to  the  CSA  to 
the  Administrator  of  the  DEA  (28  CFR 
0.100).  The  Administrator,  in  turn,  has 
redelegated  this  authority  to  the  Deputy 
Administrator  pursuant  to  28  CFR 
0.104. 

The  Deputy  Administrator  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  while  this 
regulation  will  necessitate  that  retail 
distributors  of  regulated 
pseudoephedrine  products  instruct 
employees  to  recognize  a  threshold 
transaction,  the  level  of  instruction 


needed  is  minimal,  given  the  magnitude 
of  the  quantities  needed  to  exceed  the 
threshold  in  a  single  transaction.  In 
addition,  the  vast  majority  of  retail 
distributors  deal  only  in  quantities  far 
below  the  threshold  is  a  single 
transaction  and  therefore  will  not  need 
to  register  with  the  DEA  and  will  not 
need  to  maintain  records.  Therefore  the 
Deputy  Administrator  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Drug  Enforcement 
Administration  has  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866 
Section  3(f)  and  the  Office  of 
Management  and  Budget  (OMB)  has 
waived  its  review  under  section 
6(a)(3)(A)  of  the  order. 

This  final  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  the  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects 

21  CFR  Part  1309 

Administrative  practice  and 
procedure.  Drug  traffic  control,  List  I 
and  List  II  chemicals.  Security 
measures. 

21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  11 
chemicals.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  1313 

Drug  Traffic  Control,  Exports, 
Imports,  List  I  and  II  chemicals, 
Transshipment  and  in-transit 
shipments. 

For  reasons  as  set  out  above,  21  CFR 
Parts  1309, 1310  and  1313  are  amended 
as  follows: 

PART  130a— fAMENDED' 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822.  823,  824, 
830,  871(b).  875.  877,  958. 

2.  Section  1309.02  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

*        •        »        »        * 

(f)  The  term  retail  distributor  means  a 
distributor  whose  List  I  chemical 
activities  are  restricted  to  the  sale  of 
drug  products  that  are  regulated  as  List 
I  chemicals  pursuant  to  Section 
1310.01(f)(l)(iv)  of  this  chapter,  in  face- 
to-face  transactions  directly  to 
individuals  for  personal  use.  For 
purposes  of  §  1309.28,  sale  for  personal 


use  means  the  sale  of  below  threshold 
quantities  in  a  single  transaction  to  an 
individual  for  legitimate  medical  use. 

3.  Section  1309.28  is  added  to  read  as 

follows: 

ot  certaif^  Dseoaoepfieanne  p;rcKijcts 

The  requirement  of  registration  is 
waived  for  any  retail  distributor,  for  the 
distribution  of  any  product  containing 
pseudoephedrine  that  is  regulated 
pursuant  to  §  1310.01(0(l)(iv){A)(2)  of 
this  chapter.  The  term  retail  distributor, 
as  defined  in  §  1309.02(f).  means  a 
distributor  whose  List  I  chemical 
activities  are  restricted  to  the  sale  of 
drug  products  that  are  regulated  as  List 
I  chemicals  pursuant  to 
§1310.01(f)(l)(iv)  of  this  chapter,  in 
face- to- face  transactions  directly  to 
individuals  for  personal  use.  For 
purposes  of  this  paragraph,  sale  for 
peraonal  use  means  the  sale  of  below- 
threshold  quantities  in  a  single 
transaction  to  an  individual  for 
legitimate  medical  use.  The  cumulative 
threshold  requirements  for  multiple 
transactions  within  a  calendar  month 
will  not  apply  to  sales  for  personal  use 
of  any  product  containing 
pseudoephedrine  that  is  regulated 
pursuant  to  §  1310.01(f)(l)(iv)(A)(2)  of 
this  chapter.  (The  threshold  of  48.0 
grams  pseudoephedrine  base  is 
equivalent  to  976  pseudoephedrine 
hydrochloride  60  mg  dosage  units.) 

4.  Section  1309.71  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


§1309.71     Gene- 


(a) 


^eq  J 


(2)  In  retail  settings  open  to  the  public 
where  drugs  containing  List  I  chemicals 
that  are  regulated  pursuant  to 
§  1310.01(f)(l){iv)(A)(l)  of  this  chapter 
are  distributed,  such  drugs  will  be 
stocked  behind  a  counter  where  only 
employees  have  access.  This 
requirement  does  not  apply  to  drugs 
containing  List  I  chemicals  that  are 
regulated  pursuant  to 
§  1310.01(f)(l){iv)(AK2)  of  this  chapter. 
*        •        •        •        * 

21  CFR  part  1310  is  amended  as 
follows: 

PAPT  1310— [AMFNDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802.  830,  87t(b). 

2.  Section  1310.01  is  amended  by 
revising  paragraph  (f)(l)(iv)(A)  to  read 
as  follows: 


A 
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§1310.01     Definitions. 

*         *         *         *         *     ■ 

(b  *  *  * 
(1)  •  •  * 

(iv)«  •  * 

{A)(2)  The  drug  contains  ephedrine  or 
its  salts,  optical  isomers,  or  salts  of 
optical  isomers  as  the  only  active 
medicinal  ingredient  or  contains 
ephedrine  or  its  salts,  optical  isomers,  or 
salts  of  optical  isomers  and 
therapeutically  insignificant  quantities 
of  another  active  medicinal  ingredient. 
For  purposes  of  this  paragraph,  the  term 
"therapeutically  insignificant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.  the  qualitative  and 
quantitative  composition  of  active 
ingredients  within  the  product)  is  not 
listed  in  current  editions  of  the 
American  Pharmaceutical  Association 
(APhA)  Handbook  of  Nonprescription 
Drugs;  Drug  Facts  and  Comparisons 
(published  by  Wolters  Kluwer 
Company);  or  USP  DI  (published  by  the 
authority  of  the  United  States 
Pharmacopeial  Convention,  Inc.);  or  the 
product  is  not  Hsted  in  Section  1310.15 
as  an  exempt  drug  product.  For  drug 
products  having  formulations  not  found 
in  the  above  compendiums,  the 
Administrator  shall  determine,  pursuant 
to  a  written  request  as  specified  in 
Section  1310.14,  whether  the  active 
medicinal  ingredients  are  present  in 
quantities  considered  therapeutically 
significant  for  purposes  of  this, 
paragraph;  or 

(2)  The  drug  is  an  over-the-counter 
(OTC)  sol^d  dosage  form  product  (tablet, 
capsule  or  powder  packet)  which 
contains  pseudoephedrine  or  its  salts, 
optical  isomers,  or  salts  of  optical 
isomers  but  does  not  contain  either 
acetaminophen,  aspirin  or  ibuprofen  in 
therapeutically  significant  quantities. 
(This  provision  applies  only  to  OTC 
pseudoephedrine  products  and  does  not 
include  those  pseudoephedrine 
products  dispensed  only  pursuant  to  a 
prescription.)  For  purposes  of  this 
paragraph,  the  quantities  of  either 
acetaminophen,  aspirin  or  ibuprofen 
present  in  a  pseudoephedrine  drug 
product  shall  be  considered  to  be 
present  in  "therapeutically  significant 
quantities  '  if  the  product  formulation 
(i.e.  the  quahtative  and  quantitative 
composition  of  active  ingredients  within 
the  product)  is  listed  in  ciurent  editions 
of  the  American  Pharmaceutical 
Association  (APhA)  Handbook  of 
Nonprescription  Drugs;  Drug  Facts  and 
Comparisons  (published  by  Wolters 
Kluwer  Company);  or  USP  DI 
(published  by  the  authority  of  the 
United  States  Pharmacopeial 
Convention,  Inc.);  or  the  product  is 
listed  in  §  1310.15  as  an  exempt  drug 


product.  For  drug  products  having  a 
formulation  not  found  in  the  above 
compendiums,  the  Administrator  shall 
determine,  pursuant  to  a  written  request 
as  specified  in  §  1310.14,  whether  the 
active  medicinal  ingredients 
(acetaminophen,  aspirin  or  ibuprofen) 
are  present  in  quantities  considered 
therapeutically  significant  for  purposes 
of  this  paragraph;  or 
***** 

3.  Section  1310.04  is  amended  by 
revising  the  introductory  text  in 
paragraph  (f)  and  paragraph  (f)(l)(x)  to 
read  as  follows: 

§  1 31 0.04    Maintenance  of  records. 

***** 

(f)  Except  as  provided  in  §  1309.28  of 
this  chapter  for  sales  for  personal  use, 
for  those  listed  chemicals  for  which 
thresholds  have  been  established,  the 
quantitative  threshold  or  the  cumulative 
amount  for  multiple  transactions  within 
a  calendar  month  to  be  utilized  in 
determining  whether  a  receipt,  sale, 
importation,  or  exportation  is  a 
regulated  transaction  is  as  follows: 

(1)  List  I  Chemicals: 


Chemical 

Threshold 
by  base 
weight 

(x)  Pseudoephedrine,  its  salts, 
optical  isomers  and  salts  of 
ojatical  isomers. 

48  grams. 

4.  Section  1310.09  is  revised  to  read 
as  follows: 

§  1 31 0.09    Temporary  exemption  from 
registration. 

Each  person  required  by  section  3(b) 
of  the  Domestic  Chemical  Diversion 
Control  Act  of  1993  (Pub.  L.  103-200, 
effective  April  16,  1994),  to  obtain  a 
registration  to  manufacture,  distribute, 
import,  or  export  a  list  I  chemical  (other 
than  those  list  I  chemicals  exempted 
under  §  1310.01(f)(l)(iv)).  is  temporarily 
exempted  from  the  registration 
requirement.  The  registration  exemption 
will  remain  in  effect  for  each  person 
until  the  person  has  made  proper 
application  for  registration  and  the 
Administration  has  approved  or  denied 
such  apphcation,  provided  that  the 
application  has  been  submitted  within 
45  days  following  the  effective  date  of 
the  regulations  in  part  1309 
implementing  the  Domestic  Chemical 
Diversion  Control  Act  of  1993.  In 
addition,  each  person  required  to  obtain 
a  registration  to  manufacture,  distribute, 
import,  or  export  a  drug  or  group  of 
drugs  removed  from  exemption  under 
§  1310.01(f)(l)(iv)  is  also  temporarily 


exempted  from  the  registration 
requirement.  The  registration  exemption 
will  remain  in  effect  for  each  person 
until  the  person  has  made  proper 
application  for  registration  and  the 
Administration  has  approved  or  denied 
such  application,  provided  that  the 
application  has  been  submitted  within 
45  days  following  the  effective  date  of 
the  regulation  which  eliminates  the 
exemption  under  §  1310.01(0(1  )(iv). 
These  registration  exemptions  apply 
only  to  registration;  all  other  chemical 
control  requirements  set  forth  in  the 
Domestic  Chemical  Diversion  Control 
Act  of  1993  and  in  parts  1310  and  1313 
of  this  chapter  remain  in  full  force  and 
effect. 

5.  Section  1310.14  is  amended  by 
revising  the  heading  and  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1310.14    Exemption  of  certain  ephedrine 
or  pseudoephedrine  combination  drug 
products. 

(a)  Any  manufacturer  of  a  drug 
product  containing  ephedrine  in 
combination  with  another  active 
medicinal  ingredient,  the  product 
formulation  of  which  is  not  listed  in  the 
compendiums  set  forth  in 
§  1310.01(f)(l)(iv)(A)(J).  or  any 
manufacturer  of  a  drug  product 
containing  pseudoephedrine  in 
combination  with  acetaminophen, 
aspirin  or  ibuprofen,  the  product 
formulation  of  which  is  not  listed  in  the 
compendiums  set  forth  in 
§  1310.01(f)(l)(iv)(A)(2),  may  request 
that  the  Administrator  exempt  the 
product  as  one  which  contains 
ephedrine  together  with  therapeutically 
significant  quantities  of  the  other  activrf 
medicinal  ingredients  or 
pseudoephedrine  in  combination  with 
therapeutically  significant  quantities  of 
acetaminophen,  aspirin  or  ibuprofen. 
***** 

6.  Section  1310.15  is  amended  by 
revising  the  heading,  by  revising 
paragraph  (a),  and  by  revising  paragraph 
(d)  to  read  as  follows: 

§1310.15     Exempt  combination  drug 
products  coRtaming  epnednne  or 
pseudoephedrine. 

(a)  The  drug  products  containing 
ephedrine  in  combination  with 
therapeutically  significant  quantities  of 
another  active  medicinal  ingredient,  or 
pseudoephedrine  in  combination  with 
therapeutically  significant  quantities  of 
acetaminophen,  aspirin,  or  ibuprofen;  * 
listed  in  paragraph  (d)  of  this  section, 
have  been  exempted  by  the 
Administrator  from  application  of 
sections  302.  303.  310. 1007.  and  1008 
of  the  Act  (21  U.S.C.  822-3,  830.  and 
957-8)  to  the  extent  described  in 
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paragraphs  (b),  (c),  and  (d)  of  this 
section.  *    *   • 

(d)  In  addition  to  the  drug  products 
listed  in  the  compendium  set  forth  in 
§§1310.01(f)(l)(iv)(A)(3)and 
1 310.01  (f|(l)(iv)(A)(2).  the  following 
drug  products,  in  the  form  and  quantity 
listed  in  the  application  submitted 
(indicated  as  the  "date")  are  designated 
as  exempt  drug  products  for  the 
purposes  set  forth  in  this  section: 

Exempt  Drug  Products  Containing 
Ephedrine  in  Combination  With 
Therapeutically  Significant 
Quantities  of  Another  Active 
Medicinal  Ingredient  and  Exempt 
Drug  Products  Containing 
Pseudoephedrine  in  Combination 
With  Therapeutically  Signifi- 
cant Quantities  of 
Acetaminophen,  Aspirin  or 
Ibuprofen 


Supplier 

Product 
name 

Form 

Date 

[Re- 
served]. 

21  CFR  part  1313  is  amended  as 
follows: 

PART  1313— •amended; 

1.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  830,  871(b),  971. 

2.  Section  1313.02  is  amended  by 
revising  paragraph  (d)(l}(iv)(A)  to  read 
as  follows: 

§1313.02     Definitions. 

*  *  *  * 

(d)«   •   • 

(D*  *  • 

(iv)*  *  * 

(A)(1)  The  drug  contains  ephedrine  or 
its  salts,  optical  isomers,  or  salts  of 
optical  isomers  as  the  only  active 
medicinal  ingredient  or  contains 
ephedrine  or  its  salts,  optical  isomers,  or 
salts  of  optical  isomers  and 
therapeutically  insignificant  quantities 
of  another  active  medicinal  ingredient. 
For  purposes  of  this  paragraph,  the  term 
"therapeutically  insignificant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.  the  qualitative  and 
quanitative  composition  of  active 
ingredients  within  the  product)  is  not 
listed  in  ciurent  editions  of  the 
American  Pharmaceutical  Association 
(APhA)  Handbook  of  Nonprescription 
Drugs;  Drug  Facts  and  Comparisons 
(published  by  Wolters  Kluwer 
Company);  or  USP  DI  (published  by  the 
authority  of  the  United  States 


Pharmacopeia!  Convention,  Inc.);  or  the 
product  is  not  listed  in  §  1310.15  as  an 
exempt  drug  product.  For  drug  products 
having  formulations  not  found  in  the 
above  compendiums,  the  Administrator 
shall  determine,  pursuant  to  a  written 
request  as  specified  in  Section  1310.14, 
whether  the  active  medicinal 
ingredients  are  present  in  quantities 
considered  therapeutically  significant 
for  purposes  of  this  paragraph;  or 

(2)  Tne  drug  is  an  over-the-coimter 
(OTC)  solid  dosage  form  product  (tablet, 
capsule  or  powder  packet)  which 
contains  pseudoephedrine  or  its  salts, 
optical  isomers,  or  salts  of  optical 
isomers,  but  does  not  contain  either 
acetaminophen,  aspirin  or  ibuprofen  in 
therapeutically  significant  quantities. 
(This  provision  applies  only  to  OTC 
pseudoephedrine  products  and  does  not 
include  those  pseudoephedrine 
products  dispensed  only  pvusueint  to  a 
prescription.)  For  purposes  of  this 
paragraph,  the  quantities  of  either 
acetaminophen,  aspirin  or  ibuprofen 
present  in  a  pseudoephedrine  drug 
product  shall  be  considered  to  be 
present  in  "therapeutically  significant 
quantities"  if  the  product  formulation 
(i.e.  the  qualitative  and  quantitative 
composition  of  the  active  ingredients 
within  the  product)  is  listed  in  current 
editions  of  the  American 
Pharmaceutical  Association  (APhA) 
Handbook  of  Nonprescription  Drugs; 
Drug  Facts  and  Comparisons  (published 
by  Wolters  Kluwer  Compemy);  or  USP 
DI  (published  by  the  authority  of  the 
United  States  Pharmacopeial 
Convention,  Inc.);  or  the  product  is 
listed  in  §  1310.15  as  an  exempt  drug 
product.  For  drug  products  having  a 
formulation  not  found  in  the  above 
compendiums,  the  Administrator  shall 
determine,  pursuant  to  a  vmtten  request 
as  specified  in  §1310.14,  whether  the 
active  medicinal  ingredients 
(acetaminophen,  aspirin  or  ibuprofen) 
are  present  in  quantities  considered 
therapeutically  significant  for  piuposes 
or  this  paragt^ph;  or 
***** 

Dated:  May  9,  1996. 
Stephen  H.  Greene, 

Depu  ty  A  dministra  tor. 

Note:  The  following  text  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix 

On  May  9,  1996  the  Deputy  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA)  signed  the  above  rule  which  finalizes 
a  Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on  October 
31, 1995  (60  PR  55348).  At  the  request  of  the 
Office  of  Management  and  Budget  (OMB) 
Office  of  Information  and  Regulatory  Affairs, 
the  rule  was  provided  to  OMB  for  review  on 


May  16, 1996.  OMB  cleared  the  final  rule  for 
publication  on  July  22,  1996.  In  the  interim, 
however,  5  U.S.C.  605(b)  was  amended  to 
require  that  at  the  time  of  publicaUon  of  a 
final  rule,  the  agency  shall  publish  a 
statement  providing  the  factual  basis  for  the 
certification  that  the  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  While  the  issue  of 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  was  addressed  in  this  final 
rule,  DEA  is  providing  the  information  in  this 
appendix  to  insure  compliance  with  the 
amendments  to  5  U.S.C  605(b),  which 
became  effective  on  June  27, 1996,  after  the 
final  rule  was  signed. 

In  making  a  determination  that  the  rule 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities,  the 
DEA  conducted  a  review  of  the  affected 
industry.  In  performing  this  review,  the  DEA 
carefully  considered  regulatory  alternatives 
and  the  potential  imf>act  of  each  regulatory 
alternative  on  the  affected  industry  and  small 
businesses  in  particular. 

The  clandestine  manufacture  and  abuse  of 
methamphetamine  are  serious  national 
public  health  problems  which  require 
Federal  action.  Pseudoephedrine  products 
produced  to  meet  legitimate  medical  needs 
are  diverted  by  clandestine  laboratory 
operators  for  use  as  precursor  material  for  the 
production  of  methamphetamine. 

The  DEA  is  aware  of  the  large  scale 
legitimate  use  of  the  over-the-counter  (OTC) 
pseudoephedrine  products  and  their 
widespread  distribution  at  retail  outlets. 
However,  the  DEA  believes  that  the 
registration,  recordkeeping,  reporting  and 
notification  requirements  that  have  been 
successfully  used  to  limit  the  diversion  of 
other  chemicals  to  clandestine  laboratories 
are  needed  to  control  this  problem.  In  writing 
this  regulation,  the  DEA  considered  various 
levels  of  regulatory  control  on 
pseudoephedrine  products.  These  options 
ranged  from  the  establishment  of  no  controls 
on  pseudoephedrine  products  to  the 
imposition  of  the  full  extent  of  controls 
permitted  under  existing  statutory  authority. 
Given  the  magnitude  of  documented  deaths 
due  to  methamphetamine  and  the  untold  cost 
of  violence  and  crime  associated  with 
methamphetamine  abuse,  the  DEA 
determined  that  some  measure  of  control  is 
necessary  and  therefore  the  establishment  of 
no  regulatory  control  on  pseudoephedrine 
products  is  not  a  viable  option.  However,  the 
burden  associated  with  the  application  of  the 
full  extent  of  regulatory  controls,  including 
the  regulation  of  all  pseudoephedrine 
products,  a  threshold  of  zero  (whereby 
records  would  be  required  for  all  transactions 
regardless  of  size),  and  the  imposition  of  a 
registration  requirement  on  all  retailers, 
would  produce  an  excessive  burden  on 
legitimate  industry.  Given  the  potenUally 
large  impact  of  such  regulatory  action,  the 
DEA  sought  to  impose  less  stringent 
regulatory  requirements  so  as  not  to 
adversely  impact  legitimate  businesses. 

In  the  proposed  regulation  published  in 
October  of  1995,  the  DEA  documented  that 
it  had  determined  that  approximately 
750,000  retail  distributors  and  an 
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undetermined  number  of  other  distributors 
would  be  impacted  if  pseudoephedrine 
products  were  made  subject  to  the  full  extent 
of  the  Controlled  Substances  Act  (CSA) 
chemical  regulatory  provisions.  However,  in 
recognizing  the  need  to  limit  the  regulatory 
impact  on  handlers  of  pseudoephedrine 
products  to  a  level  adequate  to  prevent  the 
large  scale  diversion  of  these  products  of 
clandestine  use,  the  DCA  has  taken 
significant  steps  to  reduce  or  eliminate  the 
controls  on  retailers  who  sell  these 
pseudoephedrine  products  of  legitimate 
consumers. 

First,  given  the  large  number  of  retail 
distributors  who  handle  these  products  in  the 
United  States,  the  DEA  has  provided  a  waiver 
from  registration  for  these  distributors.  Thus, 
the  regulations  primarily  impact  distributors 
who  are  not  classified  as  retail  distributors. 
These  distributors  include  mail-order  and 
wholesale  distributors.  The  DEA  has 
attempted  to  identify  the  number  of  firms 
which  will  be  impacted  by  these  regulations. 
This  review  included  consultation  with 
industry  associations  and  other  Federal  and 
local  government  agencies.  These  entities 
were  only  able  to  identify  a  limited  number 
of  firms  which  would  become  subject  to 
regulatory  controls  as  a  result  of  this  rule. 

Secondly,  the  DEA  has  limited  controls  to 
a  specific  group  of  products  which  have  been 
demonstrated  to  be  most  r*?adily  used  for 
illicit  purposes.  This  approach  provides 
effective  protection  against  diversion  while 
minimizing  the  burden  on  industry.  Thirdly, 
the  proposed  regulations  allowed  for  the 
purchase  and  sale  of  up  to  a  120  day  supply 
of  pseudoephedrine  for  personal  legitimate 
medical  use  in  a  single  transaction,  without 
the  application  of  regulatory  requirements. 
Basad  on  comments,  in  the  final  rule  the  DEA 
doubled  the  amount  to  a  244  day  supply  (976 
pseudoephedrine  60  mg  dosage  units)  in  a 
single  transaction.  Despite  concerns  that 
traffickers  may  exploit  this  increased 
threshold,  DEA  allowed  the  increase  to 
ensure  continued  public  access  to  the 
products  for  personal  legitimate  medical  use 
at  the  retail  level.  A  secondary  benefit  of  this 
threshold  is  the  feet  that  many  retail  outlets 
do  not  stock  such  quantities  of 
pseudoephedrine  products,  thus  obviating 
concerns  regarding  their  regulation. 

Prior  to  writing  the  proposed  regulation, 
the  DEA  consulted  with  the  National 
Wholesale  Druggists  Association  (NWDA)  in 
an  effort  to  determine  the  potential  size  of  the 
impacted  industry.  According  to  NWDA 
sources,  there  are  approximately  750,000 
retail  distributors  in  the  U.S.  which  sell  over- 
the-counter  pseudoephedrine  products.  In 
addition,  the  DEA  met  with  the 
Nonprescription  Drug  Manufacturers 
Association  (NDMA)  regarding  the  U.S. 
pseudoephedrine  market  to  obtain  input  on 
the  distribution  of  pseudoephedrine  for 
legitimate  medical  use.  NDMA  has  further 
confirmed  that  there  are  approximately 
750,000  retail  distributors  of  over-the-counter 
products  in  the  U.S.  NDMA,  which  stated 
that  its  Diembers  account  for  the  manufacture 
jf  ovei  90  percent  of  the  over-the-counter 
•ln>;'s  marketed  domr^'ically  ••i.'nrmed  DEA 
that  m»»mber  companies  uti.  •"•  ''v  distribute 
pseudoephedrine  in  package  size  ranging 


firom  10  to  60  solid  dosage  units  per  piackage. 
In  an  effort  to  reduce  the  impiact  upion  those 
who  sell  and  purchase  piseudoephedrine 
products  at  the  retail  level,  the  DEA 
established  a  threshold  that  was  well  above 
the  standard  package  size  manufactured  by 
NDMA  members  and  distributed  by  retail 
distributors.  The  threshold  of  48.0  grams 
pseudoephedrine  base  is  equivalent  to  976 
pseudoephedrine  hydrochloride  60  mg 
dosage  units. 

To  further  quantify  the  potential  impact  of 
the  regulations  the  DEA  has  obtained  data 
from  the  U.S.  Bureau  of  the  Census,  1992 
Census  of  Retail  Trade.  This  data  documents 
the  number  of  retail  trade  establishments 
based  upon  Standard  Industrial  Classification 
(SIC).  This  data  documents  a  total  of  552,000 
piotential  retailers  of  pseudoephedrine  (to 
include  63.000  General  Merchandise  Stores 
SIC  Code  53,  278,000  Food  Stores  SIC  Code 
54, 120,000  Gas  Service  Stations  SIC  Code 
554,  51,000  Drug  Stores  and  Proprietary 
Stores  SIC  Code  591  and  40,000  Liquor 
Stores  SIC  Code  592). 

In  addition  the  DEA  has  obtained  data  from 
the  U.S.  Department  of  Agriculture, 
Economic  Research  Service,  Food  Marketing 
Review  which  breaks  dowm  the  number  of 
retail  food  stores  by  category  for  1993.  Of  the 
249,600  retail  food  stores  documented, 
49.500  are  classified  as  convenience  stores 
and  09,800  as  Superettes  fdefined  as  being 
primarily  self-service  in  operation,  selling  a 
wide  variety  of  food  and  non-food  products 
with  annual  sales  below  S2.5  million.)  In 
addition,  the  data  documents  3,100 
Warehouse  Stores  (which  are  defined  as 
containing  limited  product  variety  and  fewer 
services,  while  incorporating  case  lot 
stocking  and  shelving  practices)  and  500 
Superwarehouse  Retail  Outlets  (defined  as 
larger  warehouses  that  offer  expanded 
product  variety.) 

Convenience  Stores  appear  not  to  even 
shelf  threshold  quantities  of 
pseudoephedrine.  Such  entities  which  do  not 
stock  a  threshold  quantity  and  therefore 
would  not  exceed  the  threshold  quantities  in 
a  single  transaction,  would  not  be  impacted 
by  these  regulations.  The  3,600  Warehouse 
and  Superwarehouse  outlets,  however,  may 
choose  to  distribute  above  threshold 
quantities  and  therefore  would  not  meet  the 
definition  of  "retail  distributor".  These 
entities  would  therefore  be  required  to 
register  with  the  DEA  and  maintain  a  record 
of  only  those  transactions  which  exceed  the 
threshold  of  48.0  grams  pseudoephedrine 
base. 

Additionally,  the  National  Association  of 
Chain  Drug  Stores  (NACDS)  noted  point  of 
sale  scanning  as  a  possible  way  to  monitor 
threshold  quantities  of  regulated  product  in 
a  single  transaction.  The  DEA  has  obtained 
data  on  the  ptercent  of  Supermarkets  having 
point  of  sale  scanning  checkouts.  A  1993 
study  performed  by  the  Maclean  Hunter 
Media.  Inc..  Stamford,  CT,  61st  Annual 
Report  of  the  Grocery  Industry  indicated  that 
approximately  85  percent  of  independent 
and  chain  supermarkets  had  scanning 
rheckouts.  The  percent  of  Supermarkets 
having  this  capability  was  up  from  71 
perr  »nt  in  1990.  NACDS's  suggestion, 
therefore,  appears  to  be  applicable  to  the 
Supermarket  industry  as  well. 


The  primary  impact  of  the  regulations  will 
be  upon  those  entities  not  classified  as  retail 
distributors.  Such  entities  include  mail-order 
distributors  and  wholesale  distributors.  The 
DEA  has  attempted  to  quantify  the  number  of 
these  distributors  in  the  U.S.  The  NWDA 
informed  the  DEA  that  its  1993  Operating 
Survey  indicated  that  70  full-line  drug 
wholesalers  (who  distribute  both  prescription 
and  over-the-counter  products)  distributed 
nearly  80  percent  of  the  prescription  drugs  in 
the  U.S.  in  1993.  These  full-line  drug 
wholesalers  operated  approximately  230 
distribution  centers.  Information  provided  by 
NWDA  indicates  that  due  to  consolidation 
within  the  drug  wholesale  industry,  there  are 
currently  only  approximately  50  full-line 
wholesale  distributors  supplying  this  market 
in  the  U.S. 

These  firms  are  already  CSA  registrants 
and  as  such  would  not  need  to  obtain  a 
separate  registration  under  the  proposed 
regulations  (Title  21  Code  of  Federal 
Regulations  1309.25).  In  addition,  the  impact 
upon  these  full-line  distributors  will  be 
minimized  since,  pursuant  to  §  M10.06(b), 
normal  business  records  shall  be  considered 
adequate  if  they  contain  the  information 
required  in  21  CFR  1310.06(a)  and  are  readily 
retrievable  horn  other  business  records. 

The  NWDA  was  unable  to  provide 
estimates  of  the  fjercentage  of  the  over-ther 
counter  market  supplied  by  these  full-line 
distributors  but  informed  DEA  of  the 
existence  of  other  smaller  wholesale 
distributors  who  only  distribute  over-the- 
counter  pseudoephedrine  products.  These 
whdesale  distributors  will  be  imptacted  by' 
the  profKjsed  regulations  since  they  will  be 
required  to  register  with  DEA  and  ensure  that 
records  maintained  are  adequate  to  meet  the 
requirements  under  Section  1310.06. 

In  addition  to  contact  with  the  industry 
associations,  the  DEA  has  contacted  the 
National  Association  of  Boards  of  Pharmacy 
and  several  State  Boards  of  Pharmacy  in  an 
attempt  to  quantify  the  number  of  these 
distributors  currently  operating  in  the  U.S. 
which  will  be  impacted  by  these  regulations 
These  various  industry  and  professional 
groups  contacted  by  the  DEA  were  unable  to 
quantify  the  number  of  these  firms  operating 
in  the  U.S.  or  identify  a  professional 
association  which  represents  these  business 
entities.  However,  in  the  instance  where  a 
state  was  able  to  identify  the  number  of  firms 
licensed  to  distribute  drug  products  into  that 
state,  the  number  of  firms  was  not  large,  (e.g. 
As  stated  in  the  proposed  rule,  the  State  of 
Idaho  licenses  all  business  entities  which 
distribute  over-the-counter  products  into  or 
within  the  state.  The  Idaho  Board  of 
Pharmacy  indicated  that  the  majority  of  the 
distributors  are  actually  outside  of  Idaho  and 
that  only  418  distributors  are  licensed  to 
distribute  drug  products  into  Idaho.) 

Conclusion 

The  DEA  has  substantially  limited  the 
impact  the  regulations  will  have  on 
pseudoephedrine  handlers.  The  requirements 
have  been  designed  to  ensure  that  the  vast 
majority  of  retailers  of  pseudoephedrine  will 
not  be  subject  to  regulation.  Retail 
distributors  will  not  be  required  to  register  or 
maintain  records  unless  they  engage  in 


UMI 


Federal  Register  /  Vol.  61,  No.  153  /  Wednesday,  August  7,  1996  /  Rules  and  Regulations     40993 


transactions  involving  a  limited  group  of 
pseudoephedrine  products  in  quantities  that- 
exceed  a  244  day  supply  in  a  single 
transaction.  Most  retail  distributors  do  not 
engage  in  such  transactions  and  therefore 
will  not  be  subject  to  these  regulations. 

The  proposed  and  final  rule,  in 
conjunction  with  this  appendix  document 
the  various  provisions  which  were 
specifically  provided  in  order  to  minimize 
the  impact  on  small  businesses.  These 
provisions  were  the  result  of  a  reasoned 
analysis  of  the  potential  impact  of 
implementation  of  the  full  extent  of  CSA 
regulations  on  the  affected  industry  and 
small  businesses  ill  jiSficular.  In  providing 
for  these  spwcial  provisions.  DEA  gave 
sp>ecial  care  and  coiisideration  to  industry 
concerns  and  given  these  provisions,  ensured 
that  these  regulations  "will  not  have 
significant  impact  on  a  substantial  number  of 
small  entities". 

Dated:  July  30, 1996. 
Stephen  H.  Greene, 
Deputy  Administralor. 
[FR  Doc.  96-19846  Filed  ft-6-96;  8:45  am] 

BILLINC  CODE  4410-09-M 


D6P4PTMEN'  OF  THE  "wEASUHV 
interna-  Revenue  3er\'iCe 
26  CFR  Parrs  '    Ji  a^'J  6C2 

[TD8664] 

Information  Repor-tiiq  ana  BacKup 
Withholding   Correction 

AGENCr:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
8664]  which  were  published  in  the 
Federal  Register  on  Monday,  April  22, 
1996  (61  FR  17572).  The  final 
regulations  provide  rules  regarding  the 
reporting  on  Form  1042-S  of  certain 
baiik  deposit  interest  paid  with  respect 
to  a  United  States  bank  account  to  an 
individual  who  is  a  nonresident  alien  of 
the  United  States  and  a  resident  of 
Canada. 

EFFECTIVE  oa'e:  January  1,  1997. 
FOR  FURTHER  iNFORMA-rtON  CONTACT: 
Teresa  biirnag.  n  .gr.rs,  (202)  622-3880 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMA-^»ON: 

Background 

The  final  regulations  which  are  the 
subject  of  these  corrections  are  under 
sections  3406  and  6049  of  the  Internal 
Revenue  Code. 


Need  for  (.ijrrei  n<>n 

As  pubhshed,  the  final  regulations 
(TD  8664)  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  8664),  which  are  the 
subject  of  FR  Doc.  96-9456  is  corrected 
as  follows: 

1.  On  page  17572,  column  3,  in  the 
preamble  following  the  paragraph         ' 
heading  "Paperwork  Reduction  Act", 
the  first  line  of  the  colimm,  the  language 
"Washington  DC  20224,  and  the  Office 
oi"  is  corrected  to  read  "Washington, 
DC  20224.  and  the  Office  of. 

2.  On  page  17573,  column  1,  in  the 
preamble  following  the  paragraph 
heading  "B.  Comments  on  Canadian 
Reporting  Provisions" ,  the  third 
paragraph,  line  5,  the  language  "the 
Form  1042-S  to  be  the  transmittal"  is 
corrected  to  read  "the  Form  1042  to  be 
the  transmittal" 

PART  1— [CORRECTED] 

3.  On  page  17573,  column  2,  in  the 
authority  citation,  line  2,  the  language 
"Sections  1.6049-4  also  issued  under 
26"  is  corrected  to  read  "Section 
1.6049-4  also  issued  under  26". 


o  ^-    T^'^  \ 


4.  un  page  1/3/4,  column  1, 
§  1.6049-6(e)(4),  the  fourth  line  frojn  the 
bottom  of  the  paragraph,  the  language 
"information  on  the  Form  is  being"  is 
corrected  to  read  "information  on  the 
form  is  being". 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
(FR  Doc.  96-20125  Filed  8-6-96;  8:45  am] 

BH.UNG  CODE  4830-01-0 


DEPAR'^MENT  OP  TR&NSPOR"^<i^»OW  * 

^  03S"  'ju3ra 

33  CFP  Pa'"  '10 
[CGDC'-oe-C-T] 

Anchorage  Areas   Ashipy  R.ver, 
Charleston,  SC 

agency:  uoasi  Guard,  DOT. 
ACTION:  Final  rule. 

Summary:  The  Coast  Guard  is 
sstabUshing  two  new  anchorage  areas  in 
the  Ashley  River,  Charleston,  South 
Carolina.  Due  to  pending  construction 
of  two  1000  ft  piers  at  the  George  M. 
Lockwood  Municipal  Marina,  in 


Charleston,  the  current  anchorage  in  33 
CFR  110.72d  will  not  be  available  for 
anchoring  recreational  vessels.  The 
Municipal  Marina  has  received  a 
construction  permit  to  build  the  piers 
from  the  U.S.  Army  Corps  of  Eng^eers. 
The  new  anchorages  are  replacing  the 
one  described  in  33  CFR  110. 72d.  The 
new  anchorages  are  across  the  Ashley 
River  from  the  current  anchorage  and 
though  not  designated  as  Federal 
anchorages,  they  are  already  widely 
used  by  recreational  vessels  as  overflow 
from  the  current  anchorage. 

DATES:  September  6,  1996. 

ADDRESSES:  Requests  for  further 
information  should  be  mailed  to  the 
Captain  of  the  Port  Charleston,  Marine 
Safety  Office  Charleston,  196  Tradd 
Street,  South  Carolina  29401-1899. 

FOR  FURTHER  INFORMATION  CONTACT: 
C:W04  R.M.  Webber,  Project  Officer. 
Marine  Safety  Office  Charleston.  South 
Carolina,  Tel:  (803)  724-7690. 

SUPPt-EMENTARY  INFORMATION: 

Regulatory  History 

On  April  23,  1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Special  Anchorage 
Areas;  Ashley  River,  Charleston,  SC" 
(CGD07-96-017)  in  the  Federal  Register 
(61  FR  17861).  The  comment  period 
ended  June  24,  1996.  The  Coast  Guard 
received  11  comments  during  the 
proposed  rulemaking  period.  Eight 
letters  of  no  objection  and  three  letters 
in  favor  of  the  new  anchorages  were 
received.  The  letters  of  no  objection 
verified  that  the  anchorages  would  not 
impaci  the  environment,  historic  sites, 
fisheries  or  navigation.  A  public  hearing 
was  not  requested  and  one  was  not  held. 

Discussion  of  Regulations 

The  City  Marina  Company  and  the^ 
City  of  Charleston  have  received  a  U.S. 
Army  Corps  of  Engineers  permit  to 
build  two  1000  foot  piers  on  the  south 
side  of  the  Municipal  Marina.  Those 
piers  will  cross  an  existing  anchorage 
eliminating  most  of  the  anchorages 
within  that  area  that  have  over  six  feet 
of  water  at  mean  low  water.  As  the 
existing  anchorage  is  extensively  used 
by  recreational  vessels,  the  new 
anchorage  areas  will  accommodate 
vessels  that  will  be  displaced  when  the 
new  piers  are  built.  There  has  been 
considerable  public  interest  in 
establishing  new  anchorages  to  replace 
the  existing  anchorage  since  the  marina 
plans  were  published  in  the  local 
newspaper.  The  new  anchorages  are 
already  being  used  by  recreational 
vessels  as  overflow  from  the  existing 
anchorage.  To  date,  no  problems  have 
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arisen  from  recreational  vessels 
anchoring  in  these  areas. 

Ashley  River  Anchorage  Number  One 
is  located  on  the  waters  lying  within  an 
area  across  the  Ashley  River  Channel 
from  the  George  M.  Lockwood 
Municipal  Marine  bounded  by  the 
southwest  side  of  the  channel  begiiming 
at  latitude  32°46'43.7"  N,  longitude 
079"'57'19.3"  W;  thence  to  latitude 
32°46'38.0"  N,  longitude  079''57'24.0" 
W;  thence  to  latitude  32''46'32.0"  N, 
longitude  079''57'15.5"  W;  thence  to 
latitude  32''46'29.0"  N.  longitude 
079''57'00.9"  W;  thence  back  to  the 
beginning  following  the  southwest 
boundary  of  the  Ashley  River  Channel. 
All  coordinates  referenced  use  datum: 
NAD  1983. 

Ashley  River  Anchorage  Number  Two 
is  located  on  the  waters  lying  within  an 
area  across  the  Ashley  River  Channel 
from  the  Ashley  Marina  bounded  by  the 
southwest  side  of  the  channel  beginning 
at  latitude  32''46'53.0"  N,  longitude 
079°57'34.5"  W;  thence  to  latitude 
32''46'50.5  "  N,  longitude  079°57'40.5" 
W;  thence  to  latitude  32°46'46.0"  N, 
longitude  079°57'34.5"  W;  thence  to 
latitude  32°46'49.0"  N,  longitude 
079°5728.7'  W;  thence  back  to  the 
beginning  following  the  southwest 
boundary  of  the  Ashley  River  Channel. 
.•\U  coordinates  referenced  use  datum: 
NAD  1983 

These  anchorage  areas  provide  that 
vessels  no  more  than  sixty-five  feet  in 
length  when  anchored  in  the  anchorage 
areas  shall  not  be  required  to  carry  or 
exhibit  the  white  anchor  lights  required 
by  the  Navigation  Rules. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
rpquire  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard , 
expects  the  economic  impact  of  this 
prnposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
These  anchorage  areas  described  in  this 
notice  are  currently  being  used  by 
recreational  vessels  as  overflow  from  the 
existing  anchorage. 

Since  the  impact  of  this  is  expected  to 
be  minimal,  the  Coast  Guard  certifies 
♦hat  it  will  not  have  a  significant 
x:onomic  impwct  on  a  substantial 
number  of  small  entities. 


Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  . 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  determined  pursuant  to  Section 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checkhst 
are  available  in  the  docket  for 
inspection  or  copying  at  the  same 
location  listed  in  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  groiuids. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  110  of  Title 
33,  Code  of  Federal  Regulations  as 
follows: 

PART1 1 0— {AMENDED} 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.72d  is  revised  to  read 
as  follows: 

§  1 1 0.72d    Ashley  River  anctiorage  areas, 
SC. 

The  following  locations  are  special 
anchorage  areas: 

(a)  Ashley  River  Anchorage  1.  The 
waters  lying  within  an  area  across  the 
Ashley  River  Channel  from  the  George 
M.  Lockwood  Municipal  Marina 
bounded  by  the  southwest  side  of  the 
channel  beginning  at  latitude 
32''46'43.7"N,  longitude  079''57'19.3"W; 
thence  to  latitude  32''46'38.0"N, 
longitude  079''57'24.0"W;  thence  to 
latitude  32''46'32.0"N,  longitude 
079''57'15.5"W;  thence  to  latitude 
32''46'29.0"N.  longitude  079''57'00.9"W*, 
thence  back  to  the  beginning  following 
the  southwest  boimdary  of  the  Ashley 
River  Channel.  All  coordinates 
referenced  use  datum:  NAD  1983. 


(b)  Ashley  River  Anchorage  2.  The 
waters  lying  within  an  area  across  the 
Ashley  River  Channel  from  the  Ashley 
Marina  bounded  by  the  southwest  side 
of  the  channel  beginning  at  latitude 
32°46  53.0"N,  longitude  079''57'34.5"W: 
thence  to  latitude  32°46'50.5"N, 
longitude  079°57  40  5'W;  thence  to 
latitude  32°46'46.0"N,  longitude 
079°57'34.5"VV;  thence  to  latitude 
32°4649.0"N,  longitude  079''57'28.7"W; 
thence  back  to  the  beginning  following 
the  southwest  boundary  of  the  Ashley 
River  Channel.  All  coordinates 
referenced  use  datiun:  NAD  1983. 

Dated:  July  22, 1996. 

John  W.  Lockwood, 

U.S.  Coast  Guard,  Commander,  Seventh  Coast 
Guard  District. 

[FR  Doc  96-20018  Filed  8-6-96;  8:45  am) 

BILLMQ  CODE  4910-14-M 


33  CFR  Part  165 


[CGD1 3-96-01 5] 


RIN2115-AA97 


Safety  Zone  Regulation;  Seafair's  U.S. 
Navy  Blue  Angels  Air  Show,  Elliott 
Bay,  Seattle,  WA 

agency:  Coast  Guard,  DOT.  ' 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  adopting 
a  temporary  safety  zone  regulation  for 
the  U.S.  Navy  Blue  Angels  Air  Show 
sponsored  by  Seafair  Incorporated  on  8, 
9,  10,  and  11  August.  1996,  over  Elliott 
Bay,  Seattle,  Washington.  The  Captain 
of  the  Port  Puget  Sound,  Seattle, 
Washington,  is  taking  this  action  to 
safeguard  watercraft  and  their  occupants 
from  the  safety  hazards  associated  with 
high  performance  aircraft  conducting 
difficult  maneuvers  at  low  altitudes. 
The  safety  zone  will  encompass  the  area 
of  Elliott  Bay  over  which  the  air  show 
will  take  place.  Entry  into  this  safety 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  the  follovdng  dates 
and  times:  commencing  August  8,  1996, 
at  1  p.m.  (PDT)  and  terminating  August 
8, 1996,  at  4  p.m.  (PDT);  commencing 
August  9.  1996.  at  2  p.m   (PDT)  and 
terminating  .August  9,  1996,  at  4  p.m. 
(PDT);  commencing  August  10,  1996,  at 
2  p.m,  (PDT)  and  terminating  August  10, 
1996,  at  4  p.m.  (PDT):  and  commencing 
August  1 1 .  1996,  at  2  p.m  (PDT)  and 
terminating  August  11,  1996,  at  4  p.m. 
(PDT).  The  Captain  of  the  Port  may 
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sooner  terminate  this  safety  zone  each 
dav  if  It  becomes  unnecessary. 
ADDRESSES:  Ekjcuments  referred  to  in 
this  preamble  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Puget 
Sound.  1519  Alaskan  Way  South, 
Building  One.  Seattle.  WA  98134. 
Normal  office  hours  are  between  7  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  federal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT: 
LT)G  A.  Baribeau,  c/o  Captain  of  the 
Port  Puget  Sound,  1519  Alaskan  Way 
South,  Seattle,  Washington  98134,  (206) 
217-6232. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation.  However,  good  cause 
exists  for  not  following  normal 
rulemaking  procedures.  Publishing  a 
NPRM  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
necessary  to  ensure  the  safety  of  vessels 
and  spectators  operating  in  the  area  of 
the  Air  Show.  Due  to  the  complex 
plarming  and  coordination  involved,  the 
sponsor  of  the  event,  Seafair 
Incorporated,  was  unable  to  provide  the 
Coast  Guard  with  the  final  details  for 
the  show  until  60  days  prior  to  the 
event.  Therefore,  sufficient  time  was  not 
available  to  publish  a  proposed  rule  in 
advance  of  the  event.  Following  normal 
rulemaking  procedures  in  this  cas« 
would  be  imprarticable 

Background  and  Purpose 

The  Coast  Guard  is  adopting  a 
temporary  safety  zone  regulation  for  the 
U.S.  Navy  Blue  Angels  Air  Show 
sponsored  by  Seafair,  Incorporated.  The 
safety  zone  encompasses  all  v^aters  of 
Puget  Sound  bounded  by  a  line 
beginning  at  position  latitude  47° 
37.48.0'  N.  longitude  122°  25.11.4' W; 
thence  to  latitude  47°  37.21.7'  N, 
longitude  122°  25.31.6'  W;  thence  to 
latitude  47°  36.05.8'  N,  longitude  122° 
21.55.1'  W  thence  to  latitude  47°  36/ 
47.9'  N,  longitude  122°  21.22.8'W;  and 
thence  returning  to  the  point  of  origin 
(NAD  83).  The  zone  is  needed  to  protect 
watercraft  and  their  occupants  from 
safety  hazards  associated  with  high 
performance  aircraft  conducting 
complex  maneuvers  at  high  speeds  and 
low  altitudes.  Many  onlookers  may 
attempt  to  view  the  air  show  at  close 
range,  thereby  increasing  their  exposure 
to  these  hazards.  Entry  into  the  s^ety 
zone  will  be  prohibited  during  the  air 
show  and  practice  sessions.  This  safety 
zone  will  be  enforced  by  representatives 
of  the  Captain  of  the  Port  Puget  Sound, 


Seattle,  Washington.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal 
agencies. 

Regulator  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  regulated  area 
estabUshed  by  the  proposed  regulation 
would  encompass  approximately  4.75 
square  miles  in  Elliott  Bay  from 
Magnolia  Bluff  across  the  Bay  to  the 
Coleman  Dock  on  the  Seattle  waterfront. 
Entry  into  the  regulated  area  would  be 
restricted  for  less  than  four  hours  during 
each  of  the  four  days  during  the 
performances.  Maritime  commerce  can 
plan  the  transits  of  the  area  around  the 
scheduled  event. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  it  has  been 
determined  that  the  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601)  nt  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  the  reasons  set  farth  above 
the  impacts  of  this  proposal  are 
expected  to  be  minimaJ,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.)  that  this  proposal  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  projxjsed 
regulation  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654;  July  29, 1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 


Appropriate  environmental  analysis  of 
the  U.S.  Navy  Blue  Angels  Air  Show 
sponsored  by  Seafair  Incorporated  will 
bie  in  conjunction  v^th  the  marine  event 
permitting  process.  Any  environmental 
documentation  required  under  the 
National  Environmental  Policy  Act  will 
be  completed  prior  to  the  issuance  of  a 
marine  event  permit  for  this  event. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

S.egulatioD 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  Section  165.T-3009  is  added 
to  read  as  follows: 

§1W.T1    j009     Satery  Zooe    EHton  B»y, 
SMttto,  Washington. 

(a)  Regulated  Area.  The  following  area 
is  a  safety  zone:  All  waters  of  Elliott 
Bay,  Seattle,  Washington  bounded  by  a 
hne  beginning  at  position  latitude 
47°37.48.0'N,  longitude  122°25.11.4'W; 
Ihence  to  latitude  47°37.21.7'N. 
longitude  122°25.31.6'W;  thence  to 
latitude  47°36.05.8'N,  longitude 
122°21.55.1'W;  thence  to  latitude 
47°36.47.9'N.  longitude  122°21.22.8'W; 
thence  returning  to  the  point  of  origin. 

(NAD  83)  (b)  Definitions.  The 
designated  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  Puget  Sound,  to  act  on  h^ 
behalf.  The  following  officers  have  or 
will  be  designated  by  the  Captain  of  the 
Port:  The  Commissioned,  warrant,  and 
petty  officers  assigned  to  Coast  Guard 
Station  Seattle,  USCGC  CUTTYHUNK, 
and  USCGC  POINT  RICHMOND. 

(c)  Regulations.  In  accordance  with 
the  general  redlilations  in  §  165.23  of 
this  part,  entry^into  this  zone  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representatives. 

(d)  Effective  Dates.  This  regulation  is 
effective  on  the  following  dates  and 
times:  commencing  August  8. 1996,  at  1 
p.m.  (PDT)  and  terminating  August  8, 
1996,  at  4  p.m.  (PDT);  commencing 
August  9, 1996,  at  2  p.m.  (PDT)  and 
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terminating  August  9,  1996,  at  4  p.m. 
(PDT);  commencing  August  10.  1996,  at 
2  p.m.  (PDT)  and  tenninating  August  10, 
1996  at  4  p.m.  (PDT);  and  commencing 
August  11.  1996.  at  2  p.m.  (PDT)  and 
terminating  August  11, 1996,  at  4  p.m. 
(PDT).  The  Captain  of  the  Port  may 
sooner  tenninate  this  safety  zone  each 
day  if  it  becomes  necessary. 

Dated:  July  3,  1996. 

Myles  S.  Boothe, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Puget  Sound. 

(FR  Doc  9&-20019  Filed  8-6-96;  8:45  am) 

BILLINQ  COO€  4910-14-«1 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36CFR  Part  31 

RIN  1024-AC51 

Indiana  Dunes  National  Lakesnore 
Zoning  Standards 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  deleting  Part  31  of  Title  36  of 
the  Code  of  Federal  Regulations  (CFR), 
Zoning  Standards  for  Indiana  Dimes 
National  Lakeshore.  This  deletion  is 
necessary  because  Section  5  of  the 
enabling  legislation  for  the  National 
Lakeshore,  which  authorized  the 
Secretary  of  the  Interior  to  promulgate 
minimum  zoning  standards,  which,  if 
complied  with  by  local  governments, 
would  exempt  private  property  within 
the  boundaries  of  Lakeshore  from 
condemnation  by  the  United  States,  has 
been  repealed.  Therefore,  36  CFR  part 
31  is  no  longer  needed. 

EFFECTIVE  DATE:  The  rule  will  become 
effective  on  August  7, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Siiperintendent,  Indiana  Dunes  National 
Lakeshore,  1100  N.  Mineral  Springs 
Road,  Porter,  IN  46304.  Telephone  219- 
926-7561. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  5  of  the  enabling  legislation 
for  Indiana  Dunes  National  Lakeshore  of 
November  5,  1966  (80  Stat.  1309), 
authorized  the  Secretary  of  the  Interior 
to  promulgate  minimum  zoning 
standards  which,  if  complied  with  by 
local  governments,  would  exempt 
private  property  within  the  boundaries 
of  the  National  Lakeshore  from 
condemnation  by  the  United  States. 


Section  1(9)  of  the  Act  of  October  18, 
1976  (90  Stat.  2533),  repealed  Section  5 
of  the  enabling  legislation.  Therefore,  36 
CFR  part  31  is  no  longer  in  effect. 

The  purpose  of  this  action  is  to  delete 
the  zoning  standards  for  Indiana  Dunes 
National  Lakeshore  because  they  are  no 
longer  valid.  The  regulations  in  this  part 
were  originally  established  in 
accordance  with  the  enabling  legislation 
for  the  National  Lakeshore  in  1966  to 
assist  in  administering,  preserving  and 
developing  the  unit.  Subsequent 
legislation  passed  in  1976  made  these 
regulations  obsolete. 

Administrative  Procedure  Act 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B)).  the  NPS  is  promulgating  this 
rule  under  the  "good  cause"  exception 
of  the  Act  from  general  notice  and 
comment  rulemaking.  As  discussed 
above,  the  NPS  believes  this  exception 
is  warranted  because  the  existing  rules 
are  no  longer  in  effect.  This  final  rule 
will  not  impose  any  additional 
restrictions  on  the  pubUc  and  comments 
on  this  rule  are  deemed  unnecessary. 
Based  upon  this  discussion,  the  NPS 
finds  pursuant  to  5  U.S.C,  533(b)(B)  that 
it  would  be  contrary  to  the  public 
interest  to  publish  this  rule  through 
general  notice  and  comment 
rulemaking. 

The  NPS  also  believes  that  publishing 
this  final  rule  30  days  prior  to  the  rule 
becoming  effective  would  be 
counterproductive  and  unnecessary  for 
the  reasons  discussed  above.  A  30-day 
delay  in  this  instance  would  be 
unnecessary  and  contrary  to  the  public 
interest.  Therefore,  under  the  "good 
cause"  exception  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  it 
has  been  determined  that  this  final 
rulemaking  is  excepted  from  the  30-day 
delay  in  the  effective  date  and  will 
therefore  become  effective  on  the  date 
published  in  the  Federal  Register. 

Drafting  Information 

The  primary  author  of  this  rule  is 
Dermis  Burnett,  Washington  Office  of 
Ranger  Activities,  National  Park  Service. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  tiiis 


document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).' 
The  economic  effects  of  this  rulemaking 
are  nonexistent. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  proposed  rule  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local.  State,  or 
tribal  governments  or  private  entities. 

The  NPS  has  determined  that  this 
interim  rule  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
enviroiunent,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and 
character  of  the  area  or  causing 
physical  damage  to  it; 

(b)  Introduce  non-compatible  uses 
which  compromise  the  natiu^  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships  or 
land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent  owners 
or  occupants. 

Based  on  this  determination,  this  final 
rule  is  categorically  excluded  from  the 
procedural  requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  (EA)  nor  an 
Environmental  Impact  Statement  (EIS) 
has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  31 

NationaJ  parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
NPS  is  amending  36  CFR  Chapter  I  as 
follows: 

PART  31— INDIANA  DUNES  NATIONAL 
LAKESHORE:  ZONING  STANDARDS 

1.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 

Authority:  Sec.  5,  80  Stat.  1309,  sec.  3,  39 
Stat.  535:  16  U.S.C.  3,  460u. 

PART  31— [REMOVED] 

2.  36  CFR  Part  31  is  removed. 
Dated:  July  18.  1996. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  96-19958  Filed  8-6-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37CFR  Parts  101  and  102 
Under  Secretary  for  Technology 

37  CFR  Part  501 

[Docket  No.  960604157-6157^1] 

RIN0692-AA15 

Acquisition  and  Protection  of  Foreign 
Rights  m  Inventions;  Licensing  of 
Foreign  Patents  Acquired  by  the 
Government:  Uniform  Patent  Policy  tor 
Rights  in  Inventions  Made  by 
Government  Employees 

AGENCY:  Patent  and  Trademark  Office; 

Under  Secretary  for  Technology, 

Commerce. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  The  interim  final  rule 
removes  the  regulation  dealing  with  the 
Government's  foreign  rights  in 
inventions  made  by  Government 
employees,  and  expands  the  uniform 
patent  policy  for  domestic  rights  in 
inventions  to  include  foreign  rights  in 
order  to  have  a  uniform  patent  policy 
for  all  rights  in  inventions  made  by 
Government  employees.  The  rule  also 
removes  the  regulation  dealing  with  the 
licensing  of  foreign  patents  acquired  by 
the  Government,  which  is  inconsistent 
with  37  CFR  Part  404  on  the  licensing 
of  Government-owned  inventions.  This 
action  is  taken  in  keeping  with  the  goals 
of  the  National  Performance  Review  and 
in  order  to  comply  with  recent 
Executive  Orders  that  address  regulatory 
reforms. 

The  rule  also  revises  the  uniform 
patent  policy  to  permit  an  agency  to 
impose  certain  conditions  on  the 
employee's  title  to  the  invention  where 
the  agency  decides  not  to  file  a  patent 
application,  some  of  which  are 
authorized  by  §  1 5  of  the  Federal 
Technology  Transfer  Act  of  1986;  to 
require  agencies  to  provide  the  inventor, 
prior  to  appeal,  with  a  full  explanation 
of  the  agency  determination  and  a  copy 
of  37  CFR  Part  501  in  all  cases  where 
the  agency  has  determined  that  the 
Government  is  entitled  to  title  or  a 
license  in  the  invention  in  order  to 
reduce  the  number  of  appeals;  and  to 
require  agencies  to  decide  if  they  should 
file  any  foreign  patent  applications 
within  8  months  from  filing  a  patent 
application  in  the  U.S.  or  to  authorize 
agencies  to  use  an  option  to  acquire 
foreign  rights  fi-om  the  employee  in 
order  to  avoid  the  need  to  transfer  back 


the  foreign  rights  to  the  employee  if  the 

agency  does  not  file  a  foreign  patent 

application  within  8  months  of  filing  an 

unclassified  patent  application  in  the 

U.S. 

DATES:  This  docxunent  is  effective 

August  7,  1996. 

Comments  on  the  rule  must  be 
received  on  or  before  September  5, 
1996. 

The  regulations  will  apply  to  any 
Rights  Determination  made  after  August 
7,  1996. 

ADDRESSES:  Comments  on  the  rule  may 
De  mailed  to  Mr.  John  Raubitschek, 
Patent  Counsel,  Office  of  the  Chief 
Counsel  for  Technology,  Room  4610, 
Herbert  C.  Hoover  Building,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Raubitschek  at  telephone: 
(202) 482-8010. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  4,  E.O.  10096,  CFR, 
1949-1953  Comp.,  p.  292,  as  amended 
by  E.O.  10930,  3  CFR,  1959-1963 
Comp.,  p.  456  and  by  E.O.  10695,  3  CFR. 
1954-1958  Comp.,  p.  355;  and  the 
delegation  by  the  Secretary  of 
Commerce  in  DOO  10-17  and  DOO  10- 
18,  the  Under  Secretary  of  Commerce 
for  Technology  is  amending  37  CFR  Part 
501  to  include  the  relevant  portions  of 
former  37  CFR  Part  101  to  reduce 
duplication  and  streamhne  the 
regulations. 

On  March  4, 1995,  as  part  of  the 
President's  Regulatory  Reform  Initiative, 
the  President  directed  agencies  to 
conduct  a  page-by-page  review  of  all 
regulations  and  eliminate  or  revise  those 
that  are  outdated  or  otherwise  in  need 
of  reform. 

Under  the  former  rules,  foreign  rights 
in  inventions  made  by  Government 
employees  were  covered  by  37  CFR  Part 
101  while  domestic  rights  were  covered 
by  37  CFR  Part  501.  After  conducting  a 
review  of  37  CFR  Parts  101  and  501.  it 
was  determined  that  some  sections  in 
Part  101  were  no  longer  being  followed 
by  the  agencies  and  others  were 
interpreted  by  agencies  in  an 
inconsistent  manner.  This  review  also 
determined  that  Part  101  should  be 
removed  and  Part  501  should  be 
amended  to  cover  both  foreign  and 
domestic  rights,  so  as  to  have  a  imiform 
policy  for  the  Government's  domestic 
and  foreign  rights  in  inventions  made  by 
Government  employees.  It  is  noted  that 
E.O.  10096  is  not  limited  to  domestic 
rights  in  invention  made  by  Govermnent 
employees. 

Accordingly,  37  CFR  Part  101  is 
removed  and  reserved,  and  37  CFR  Part 
501  is  amended  as  follows: 


The  title  of  Part  501  is  changed  to 
delete  the  reference  to  "domestic"  rights 
so  that  this  part  v«ll  now  cover  both 
"domestic"  and  "foreign"  rights. 

The  authority  section  is  changed  to 
make  reference  (1)  to  E.O.  10695,  3  CFR. 
1954-1958  Comp.,  p.  355,  which  also 
amended  E.O.  10096;  and  (2)  to  the 
latest  DOO  10-17  and  10-18,  issued 
July  15, 1992,  and  March  31. 1994, 
respectively. 

Section  501.1  is  changed  to  delete 
"domestic"  so  that  this  part  will  now 
cover  both  "domestic"  and  "foreign" 
rights. 

Section  501.3(a)  is  editorially 
amended  by  adding  a  comma  (,)  after 
"Secretary." 

Section  501. 3fb)  retains  the  exclusion 
of  the  Department  of  Energy  although  it. 
follows  the  procedures  in  Part  501 
because  the  exemption  for  this  agency  is 
contained  in  E.O.  10096.  Also,  the 
Tennessee  Valley  Authority  and  the 
Postal  Service  are  excluded  consistent 
with  existing  practice. 

Section  501.3(c)  is  changed  to  clearly 
indicate  that  the  definition  of 
"Government  employee"  includes  any 
special  Government  employee  as 
defined  in  18  U.S.C.  202  or  an 
individual  working  for  a  Federal  agency 
piusuant  to  the  Intergovernmental 
Personnel  Act  (IPA),  Pub.  L.  91-648,  5 
U.S.C.  1304  and  3371-3376.  This 
section  is  also  being  changed  to  provide 
a  reference  to  the  statute  which  defines 
the  term  "part-time  employee." 

Section  501.3(d)  is  changed  to  further 
define  the  term  "art"  as  a  "process" 
which  is  the  equivalent  term  used  by 
the  Patent  and  Trademark  Office  (35 
U.S.C.  100(b)). 

New  paragraph  (e)  is  added  to  §  501.3 
to  define  the  term  "made"  when  used  in 
relation  to  any  invention  as  the 
conception  or  first  actual  reduction  to 
practice  of  such  invention.  See  In  re 
King.  3  USPQ2d  (BNA)  1747  (Comm'r 
Pat.  1987). 

Section  501.4  is  changed  to  make 
reference  to  E.O.  10695.  3  CFR.  1954- 
1958  Comp..  p.  355.  which  also 
amended  E.O.  10096.  This  section  is 
also  being  editorially  amended  by 
deleting  "therein"  in  the  section  title; 
adding  "in  and  to  the  invention"  after 
"rights;"  deleting  the  words  "therein" 
and  "herein;"  and  adding  "§"  before 
"501.6." 

Section  501.6(a)(1)  is  changed  to 
delete  the  reference  to  "domestic"  rights 
so  that  this  section  will  now  cover  both 
"domestic"  and  "foreign"  rights. 

Section  501.6(a)(l)(iii)  is  changed  to 
delete  the  reference  to  37  CFR  Part  101 
which  is  being  removed. 

Section  501.6(a)(2)  is  changed  to 
delete  "domestic"  (twice)  so  that  this 
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section  will  now  cover  both  "domestic" 
and  "foreign"  rights.  Also,  the  last  five 
lines  in  the  first  sentence  of  this  section 
is  being  editorially  amended  by 
replacing  "purposes,  such  reservation, 
in  terms  thereof,  to  appear"  with 
"purposes.  The  terms  of  such 
reservation  wrill  appear." 

Section  501.6(a)(3)(i)  is  changed  to 
further  define  the  term  "art"  as  a 
"process"  which  is  the  equivalent  term 
used  by  the  Patent  and  Trademark 
Office  (35  U.S.C.  100(b)). 

Section  501.6(a)(4)(i)  is  changed  to 
delete  "domestic"  so  that  this  section 
will  now  cover  both  "domestic"  and 
"foreign"  rights. 

Section  501.7(b)  is  revised  to  allow 
agencies  to  impose  certain  conditions 
where  the  Government  decides  not  to 
file  a  patent  appfication.  Some  of  these 
conditions  are  contained  in  section  15 
of  the  Federal  Technology  Transfer  Act 
(15  U.S.C.  3710(a))  which  permits  an 
agency  to  condition  the  inventor's  right 
to  title  on  the  timely  fihng  of  a  patent 
application  in  cases  if  it  determines  that 
the  Government  has  a  need  to  practice 
the  invention.  Other  conditions  are 
taken  from  the  Ucensing  regulation  in  37 
CFR  Part  404. 

Section  501.7(c)  is  revised  to  require 
the  agency  to  provide  to  the  employee 
(inventor)  a  signed  and  dated  statement 
of  its  determination  and  reasons 
therefor,  as  well  as  a  copy  of  37  CFR  501 
in  all  cases  where  the  agency  has 
determined  that  the  Government  is 
entitled  to  title  or  a  license  in  the 
invention.  It  is  expected  that  the  revised 
§  501.7(c)  wall  help  reduce  the  number 
of  appeals  since  an  inventor  will  now  be 
provided  with  a  full  explanation  for  the 
initial  determination  of  the  agency 
without  having  to  file  an  appeal.  Also, 
by  giving  the  inventor  a  copy  of  37  CFR 
Part  501,  it  is  ensured  that  the  inventor 
will  become  better  aware  of  all  his/her 
rights  under  37  CFR  Part  501.  It  should 
be  noted  that  some  of  the  information 
previously  required  by  both  §§  501.7(c) 
and  501.8(b)  appears  now  only  in 
§  501.8  (b)(2)  and  (b)(3)  so  that  such 
information  is  needed  only  when  an 
appeal  has  been  filed. 

Section  501.8(a)  is  changed  to  clearly 
indicate  that  the  Secretary  shall  forward 
one  copy  of  the  appeal  to  the  liaison 
officer  of  the  Government  agency.  This 
change  will  ensure  conformance  with 
§501.5. 

Section  501.8(b)  is  changed  to 
indicate  that  the  agency  liaison  officer 
will  be  the  person  in  charge  of 
furnishing  the  report  to  the  Secretary 
and  the  inventor. 

Section  501.8(b)(1)  is  modified  to 
delete  the  reference  to  information 
which  is  no  longer  required  by  §  501.7. 


Section  501.8  (b)(2)  and  (b)(3).are 
added  to  include  information  which 
was  required  by  §§  501.(7)  (c)(1)  and 
(c)(2). 

Section  501.8(b)(4)  is  former 
§  501.8(b)(2)  and  changed  to  indicate 
that  a  copy  of  the  reply  by  the  employee 
must  be  filed  with  the  agency  liaison 
officer.  This  section  is  also  being 
editorially  amended  by  deleting  the 
words  "thereto"  and  "thereof  and 
moving  the  last  sentence  so  that  it  is 
part  of  §  501.8(b). 

Section  501.9(a)  is  changed  to  require 
a  "prompt"  determination  by  the  agency 
about  whether  to  seek  patent  protection 
in  the  United  States,  which  may  include 
the  filing  of  a  provisional  application. 
The  section  would  now  explicitly  allow 
any  other  agency  or  private  law  firm 
authorized  by  the  agency  to  seek  patent 
protection  on  its  behalf. 

Section  501.9(b)  is  changed  by 
replacing  "will"  with  "may"  to  remove 
the  requirement  that  an  agency 
determine  whether  patent  protection 
will  be  sought  pending  the  Secretary's 
decision  on  the  dispute.  The  agency  will 
now  have  the  choice  of  seeking  patent 
protection  pending  the  Secretary's 
decision  on  the  dispute.  This  section  is 
also  being  editorially  amended  by 
dividing  a  long  sentence  into  two 
sentences. 

Section  501.9(c)  is  editorially 
amended  by  adding  a  comma  (,)  after 
"patent." 

New  section  501.9(d)  is  added  to  give 
agencies  8  months  from  the  filing  date 
of  a  patent  application  in  the  U.S.  to 
decide  if  and  where  they  should  file 
foreign  patent  applications.  It  is 
anticipated  that  agencies  will  defer  the 
selection  of  individual  foreign  countries 
by  filing  an  international  application 
under  the  Patent  Cooperation  Treaty.  If 
an  agency  chooses  not  to  file  in  any 
foreign  country,  then  the  employee  may 
request  rights  in  that  country  subject  to 
any  of  the  restrictions  stated  in 
§  501.7(b)  that  may  be  imposed  by  the 
agency.  It  should  be  noted  that  under 
this  section,  the  rights  would  no  longer 
be  retained  by  the  inventor  in  any 
foreign  country  if  the  agency  does  not 
cause  a  patent  application  to  be  filed  in 
that  country  within  certain  time  periods 
previously  set  forth  in  37  CFR  101.8. 
However,  §  501.9(d)  authorizes  agencies 
to  use  an  option  to  acquire  foreign  rights 
from  the  employee  similar  to  that  in  37 
CFR  101.8  except  that  the  time  for 
exercising  the  option  has  been  increased 
from  6  to  8  months  from  the  filing  of  an 
unclassified  application  in  the  U.S., 
which  is  presently  the  practice  in  the 
Department  of  Army  and  National 
Aeronautics  and  Space  Administration. 
Use  of  such  an  option  will  avoid  the 


need  to  transfer  back  any  foreign  rights 
to  the  employee  when  the  agency 
chooses  not  to  file  a  patent  application 
in  any  foreign  country  although  such 
transfer  is  now  authorized  under  section 
6  of  Pub.  L.  104-113.  If  an  agency 
determines  that  it  wants  to  file  a  foreign 
patent  application  after  the  8-month 
option  period  has  expired,  it  may  do  so 
only  after  obtaining  an  assignment  of 
the  foreign  rights  from  the  employee. 

New  section  501.11  is  added  to 
provide  the  address  where  any 
submissions  or  inquiries  should  be  sent. 

Part  102  was  estabhshed  under  the 
authority  of  Executive  Order  9865  to 
provide  for  the  administration  of  a 
uniform  policy  for  the  licensing  of 
foreign  patents  owned  by  the 
Government.  In  1980  under  Pub.  L.  96- 
517,  all  Government  agencies  were 
given  authority  to  obtain  and  license 
foreign  and  domestic  patents.  The 
procedures  for  granting  a  license  are 
contained  in  37  CFR  Part  404  and 
conflicts  with  Part  102  in  a  number  of 
respects.  Since  agencies  no  longer  need 
the  authority  of  Executive  Order  9865, 
it  was  determined  to  cancel  Part  102. 

Pursuant  to  §  553(a)(2)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (APA),  the  Under  Secretary  of 
Commerce  for  Technology  finds  that  the 
interim  final  rule  involves  a  matter 
relating  to  agency  personnel  since  it 
concerns  the  foreign  and  domestic  rights 
in  inventions  made  by  Government 
employees;  therefore,  the  rule  is 
exempted  from  the  prior  notice  of 
proposed  rulemaking  and  the  delayed 
effective  date  requirements. 
Furthermore,  the  rule  provides  a  30-day 
comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  the  interim  rule. 

The  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.O.  12612. 

Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  the  interim  final  rule  by 
section  553  of  the  APA  (5  U.S.C.  553) 
or  by  any  other  law,  under  sections  3(a) 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a)),  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

The  interim  final  rule  does  not 
involve  a  collection  of  information 
under  the  Paperwork  Reduction  Act. 


UMI 
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List  of  Subjects 

37  CFH  Part  101 

Foreign  rights  in  inventions, 
Inventions  made  by  Government 
employees. 

37  CFR  Part  102 

Licensing  of  foreign  patents  acquired 
by  the  Government. 

37  CFR  Part  501 

Uniform  patent  policy,  Domestic 
rights  in  inventions,  Inventions  made  by 
Government  employees.  Foreign  rights 
in  inventions. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  5 
U.S.C.  301,  37  CFR  chapters  I  and  V  are 
amended  as  foUovirs: 

CHAPTER  i— PATENT'  AND  TRADEMARK 
OFFICE,  DEPARTMENT  Qs^  COMMERCE 

PART  101— [REMOVED  AND 
RESERVED] 

1.  Part  101  is  removed  and  reserved. 

PART  102— [REMOVED  AND 
RESERVED] 

2.  Part  102  is  removed  and  reserved. 

CHAPTER  V— UNDER  SECRETARY  FOR 
TECHNOLOGY. DEPARTMENT  OF 
COMMERCE 

PART  501— UNIFORM  PATENT  POLiCv 
FOR  RIGHTS  IN  INVENTIONS  MADE 
BY  GOVERNMENT  EMPLOYEES 

3.  The  authority  citation  for  37  CFR 
part  501  is  revised  to  read  as  follows: 

Authority:  Sec.  4,  E.O.  10096,  3  CFR, 
1949-1953  Comp.,  p.  292,  as  amended  by 
E.O.  10930,  3  CFR,  1959-1963  Comp..  p.  456 
and  by  E.O.  10695,  3  CFR,  1954-1958  Comp., 
p.  355;  DOO  10-17,  July  15,  1992,  and  DOO 
10-18,  March  31, 1994. 

4.  The  heading  of  part  501  is  revised 
as  set  forth  above. 

5.  Section  501.1  is  revised  to  read  as 
follows: 

§5011     Purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  administration  of  a  uniform 
patent  policy  for  the  Government  with 
respect  to  the  rights  in  inventions  made 
by  Government  employees  and  to 
prescribe  rules  and  regulations  for 
implementing  and  effectuating  such 

policy. 

6.  Section  501.3  is  revised  to  read  as 
follows: 

§501.3     Definitions. 

(a)  The  term  Secretary,  as  used  in  this 
part,  means  the  Under  Secretary  of 
Commerce  for  Technology. 

fb)  The  term  Government  agency,  as 
used  in  this  part,  means  any  Executive 


department  or  independent 
establishment  of  the  Executive  branch  of 
the  Government  (including  any 
independent  regulatory  commission  or 
board,  any  corporation  wholly  owned 
by  the  United  States,  and  the 
Smithsonito  Institution],  but  does  iMt 
include  the  Department  of  Energy  fw 
inventions  made  under  the  provisions  of 
42  U.S.C.  2182,  the  Tennessee  Valley 
Authority,  or  the  Postal  Service. 

(c)  The  term  Government  employee,  as 
used  in  this  part,  means  any  officer  or 
employee,  civilian  or  military,  of  any 
Government  agency,  including  any 
special  Government  employee  as 
defined  in  18  U.S.C.  202  or  an 
individual  working  for  a  Federal  agency 
pursuant  to  the  Intergovernmental 
Personnel  Act  (IPA),  5  U.S.C.  1304  and 
3371-3376,  or  a  part-time  consultant  or 
part-time  employee  as  defined  in  29 
U.S.C.  2101(a)(8)  except  as  may 
otherwise  be  provided  by  agency 
regulation  approved  by  the  Secretary. 

(d)  The  term  invention,  as  used  in  this 
part,  means  any  art  or  process,  machine, 
manufacture,  design,  or  composition  of 
matter,  or  any  new  and  useful 
improvement  thereof,  or  any  variety  of 
plant,  which  is  or  may  be  patentable 
under  the  patent  laws  of  the  United 
States. 

(e)  The  term  made  as  used  in  this  part 
in  relation  to  any  invention,  means  the 
conception  or  first  actual  reduction  to 
practice  of  such  invention  as  stated  in 
In  re  King,  3  USPQ2d  (BNA)  1747 
(Comm'r  Pat.  1987). 

7.  Section  501.4  is  revised  to  read  as 
follows: 

§501.4    Determination  of  inventions  and 
rights. 

Each  Government  agency  has  the 
approval  of  the  Secretary  to  determine 
whether  the  results  of  research, 
development,  or  other  activity  in  the 
agency  constitute  an  invention  within 
the  purview  of  Executive  Order  10096, 
as  amended  by  Executive  Order  10930 
and  Executive  Order  10695,  and  to 
determine  the  rights  in  and  to  the  ^ 
invention  in  accordance  with  the 
provisions  of  §§  501.6  and  501.7. 

8.  Section  501.6  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(l)(iii),  (a)(2).  (a)(3)(i)  and 
(a)(4)(i)  to  read  as  follows: 

§501.6    Cnteria  'o'  !^  e  Determination  of 
rights  in  and  to  inventions. 

(a)  *   *   • 

(1)  The  Government  shall  obtain, 
except  as  herein  otherwise  provided,  the 
entire  right,  title  and  interest  in  and  to 
any  invention  made  by  any  Government 
employee: 


(iii)  Which  bears  a  direct  relation  to 
or  is  made  in  consequence  of  the  official 
duties  of  the  inventor. 

(2)  In  any  case  where  the  contribution 
of  the  Government,  as  measured  by  any 
one  or  more  of  the  criteria  set  forth  in 
paragraph  (a)(1)  of  this  section,  to  the  . 
invention  is  insufficient  equitably  to      ( 
justify  a  requirement  of  assignment  to 
the  Government  of  the  entire  right,  title 
and  interest  in  and  to  such  invention,  or 
in  any  case  where  the  Government  has 
insufficient  interest  in  an  invention  to 
obtain  the  entire  right,  title  and  interest 
therein  (although  the  Government  could 
obtain  same  under  paragraph  (a)(1)  of 
this  section),  the  Government  agency 
concerned  shall  leave  title  to  such 
invention  in  the  employee,  subject 
however,  to  the  reservation  to  the 
Government  of  a  nonexclusive, 
irrevocable,  royalty-free  Ucense  in  the 
invention  with  power  to  grant  licenses 
for  all  governmental  purposes.  The 
terms  of  such  reservation  will  appear, 
where  practicable,  in  any  patent, 
domestic  or  foreign,  which  may  issue  on 
such  invention.  Reference  is  made  to 
section  15  of  the  Federal  Technology 
Transfer  Act  of  1986  (15  U.S.C.  3710d) 
which  requires  a  Government  agency  to 
allow  the  inventor  to  retain  title  to  any 
covered  invention  when  the  agency 
does  not  intend  to  file  a  patent 
application  or  otherwise  promote 
commercialization. 

(3)*   •   * 

(i)  To  invent  or  improve  or  perfect  any 
art  or  process,  machine,  design, 
manufacture,  or  composition  of  matter; 
***** 

(4)*   *   * 

(i)  Obtains  the  entire  right,  title  and 
interest  in  and  to  an  invention  pursuant 
to  the  provisions  of  paragraph  (a)(1)  of 
this  section  nor 
***** 

9.  Section  501.7  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§501.7    Agency  determination. 

***** 

(b)  In  the  event  that  a  Government 
agency  determines,  pursuant  to 
paragraph  (a)(2)  or  (a)(4)  of  §  501.6.  that 
title  to  an  invention  will  be  left  with  the 
employee,  the  agency  shall  notify  the 
employee  of  this  determination.  In  cases 
pursuant  to  §  501.6(a)(2)  where  the 
Government's  insufficient  interest  in  the 
invention  is  evidenced  by  its  decision 
not  to  file  a  patent  application,  the 
agency  may  impose  on  the  employee 
any  one  or  all  of  the  foUowTng 
conditions  or  any  other  conditions  that 
may  be  necessary  in  a  particular  case: 

(1)  That  a  patent  apphcation  be  filed 
in  the  United  States  and/ or  abroad,  if 
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the  [•<  . '  rnment  has  determined  that  it 
has  ur  raay  need  to  practice  the 
invention; 

(2)  That  the  invention  not  be  assigned 
to  any  foreign-owned  or  controlled 
corporation  without  the  written 
permission  of  the  agency;  and 

13)  That  any  assignment  or  license  of 
rights  to  use  or  sell  the  invention  in  the 
United  States  shall  contain  a 
requirement  that  any  products 
embodying  the  invention  or  produced 
through  the  use  of  the  invention  be 
substantially  manufactured  in  the 
United  States.  The  agency  shall  notify 
the  employee  of  any  conditions 
imposed. 

(c)  In  the  case  of  a  determination 
under  either  paragraph  (a)  or  fb)  of  this 
section,  the  agency  shall  promptly 
provide  the  employee  with: 

(1)  A  signed  and  dated  statement  of  its 
determination  and  reasons  therefor;  and 

(2)  A  copy  of  37  CFR  part  501. 
10.  Section  501.8  is  amended  by 

revising  paragraphs  (a)  and  (b), 
redesignating  paragraphs  (c)  and  (d)  as 
paragraph  (d)  and  (e),  and  adding  new 
paragraph  (c)  to  read  as  follows: 

§5018     Appeals  try  employees 

(aj  Any  Government  employee  who  is 
aggrieved  by  a  Government  agency 
determination  pursuant  to  §§  501.6(a)(1) 
or  (aM2).  may  obtain  a  review  of  any 
agency  determination  by  filing,  within 
30  days  (or  such  longer  period  as  the 
Secretary  may.  for  good  cause  shown  in 
%vriting,  fix  in  any  case)  after  receiving 
notice  of  such  determination,  two 
copies  of  an  appeal  with  the  Secretary. 
The  Secretary  then  shall  forward  one 
copy  of  the  appeal  to  the  liaison  officer 
of  the  Government  agency. 

(b)  On  receipt  of  a  copy  of  an  appeal 
filed  pursuant  to  paragraph  (a)  of  this 
section,  the  agency  liaison  officer  shall, 
subject  to  considerations  of  national 
security,  or  public  health,  safety  or 
welfare,  promptly  furnish  both  the 
Secretary  and  the  inventor  with  a  copy 
of  a  report  containing  the  following 
information  about  the  invention 
involved  in  the  appeal: 

(1)  A  copy  of  the  agency's  statement 
specified  n  §  501.7(c); 

(2)  A  description  of  the  invention  in 
sufficient  detail  to  identify  the 
invention  and  show  its  relationship  to 
the  employee's  duties  and  work 
assignments; 

(3)  The  name  of  the  employee  and 
employment  status,  including  a  detailed 
statement  of  official  duties  and 
responsibilities  at  the  time  the  invention 
was  made;  and 

(4)  A  detailed  statement  of  the  points 
of  dispute  or  controversy,  together  with 
copies  of  any  statements  or  written 


arguments  filed  with  the  agency,  and  of 
any  other  relevant  evidence  that  the 
agency  considered  in  making  its 
determination  o'  Government  interest. 

(c)  Within  25  days  (or  such  longer 
period  as  the  Secretary  may,  for  good 
cause  shown,  fix  in  any  case)  after  the 
transmission  of  a  copy  of  the  agency 
report  to  the  employee,  the  employee 
may  file  a  reply  with  the  Secretary  and 
file  one  copy  with  the  agency  liaison 
officer. 
***** 

11.  Section  501.9  is  revised  to  read  as 
follows: 

§  501 .9    Patent  protection. 

(a)  A  Government  agency,  upon 
determining  that  an  invention  coming 
within  the  scope  of  §§  501.6(a)(1)  or 
(a)(2)  has  been  made,  shall  promptly 
determine  whether  patent  protection 
will  be  sought  in  the  United  States  by 
or  on  behalf  of  the  agency  for  such 
invention.  A  controversy  over  the 
respective  rights  of  the  Govenunent  and 
of  the  employee  shall  not  unnecessarily 
delay  the  filing  of  a  patent  application 
by  the  agency  to  avoid  the  loss  of  patent 
rights.  In  cases  coming  within  the  scope 
of  §  501.6(aM2),  the  filing  of  a  patent 
application  shall  be  contingent  upon  the 
consent  of  the  employee. 

(b)  Where  there  is  an  appealed 
dispute  as  to  whether  §§  501.6  (a)(1)  or 
(a)(2)  applies  in  determining  the 
respective  rights  of  the  Government  and 
of  an  employee  in  and  to  any  invention, 
the  agency  may  determine  whether 
patent  protection  will  be  sought  in  the 
United  States  pending  the  Secretary's 
decision  on  the  dispute.  If  the  agency 
decides  that  an  appUcation  for  patent 
should  be  filed,  the  agency  will  take 
such  rights  as  are  specified  in 

§  501.6(a)(2),  but  this  shall  be  without 
prejudice  to  acquiring  the  rights 
specified  in  paragraph  {a)(l)  of  that 
section  should  the  Secretary  so  decide. 

(c)  Where  an  agency  has  determined 
to  leave  title  to  an  invention  with  an 
employee  under  §  501.6(a)(2),  the 
agency  will,  upon  the  filing  of  an 
application  for  patent,  take  the  rights 
specified  in  that  paragraph  without 
prejudice  to  the  subsequent  acquisition 
by  the  Government  of  die  rights 
specified  in  paragraph  (a)(1)  of  that 
section  should  the  Secretary  so  decide. 

(d)  Where  an  agency  has  filed  a  patent 
application  in  the  United  States,  the 
agency  will,  within  8  months  from  the 
filing  date  of  the  U.S.  application, 
determine  if  any  foreign  patent 
applications  should  also  be  filed.  If  the 
agency  chooses  not  to  file  an  application 
in  any  foreign  country,  the  employee 
may  request  rights  in  that  country 
subject  to  the  conditions  stated  in 


§  501.7(b)  that  may  be  imposed  by  the 
agency.  Alternatively,  the  agency  may 
permit  the  employee  to  retain  foreign 
rights  by  including  in  any  assignment  to 
the  Government  of  an  unclassified  U.S. 
patent  application  on  the  invention  an 
option  for  the  Government  to  acquire 
title  in  any  foreign  country  within  8 
months  from  the  filing  date  of  the  U.S. 
application. 

12.  A  new  §501.11  is  added  to  read 
as  follows: 

§501.11    Submissions  and  Inquiries. 

All  submissions  or  inquiries  should 
be  directed  to  Chief  Counsel  for 
Technology,  telephone  number  202- 
482-1984,  Room  H4835,  U.S. 
Department  of  Commerce,  Washington 
DC  20230. 

Dated:  July  22, 1996. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

Dated:  July  26.  1996. 
Mary  L.  Good, 

Under  Secretary  of  Commerce  for  Technology. 
[FR  Doc.  96-19713  Filed  8-6-96;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-11 
[FPMR  interim  Rute  B-1] 
RIN  3090-AG02 

Relocation  of  FIRMR  Provisions 
Relating  to  GSA  s  Role  m  the  Records 
Managenrrent  Program 

AGENCY:  Office  of  Policy,  Planning  and 

Evaluation,  GSA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  regulation  reestablishes 
certain  Federal  Information  Resources 
Management  Regulation  (FIRMR) 
provisions  regarding  records 
management  in  the  Federal  Property 
Management  Regulations  (FPMR).  This 
action  is  necessary  because  the  FIRMR 
is  being  abolished  as  of  12  midnight  on 
August  8, 1996. 

DATES:  This  rule  is  effective  August  8, 
1996.  Comments  are  solicited  and  are 
due  October  7,  1996. 

Expiration  Date:  Etecejnber  31,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
General  Services  Administration,  Office 
of  Policy,  Planning  and  Evaluation, 
Strategic  IT  Analysis  Division  (MKS), 
18th  &  F  Streets,  NW.,  Room  3224, 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Stewart  Randall  or  Pat  Smith  of  the 
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Office  of  Policy,  Planning  and 
Evaluation,  Strategic  IT  Analysis 
Division  (MKS).  18th  &  F  Streets,  NW., 
Room  3224,  Washington,  DC  20405, 
telephone  FTS/Commercial  (202)  501- 
4469  or  (202)  501-0657  (tdd),  or  Internet 
(stewart.randall@gsa.gov.  or 
r>at.sniith@gsa.govl. 

Supplementary  information:  [i)  The 
President  signed  the  National  Defense 
Authorization  Act  (NDAA)  for  Fiscal 
Year  1996,  Pub.  L.  104-106,  on  February 
10, 1996.  Included  in  the  NDAA  wras  the 
Information  Technology  (IT) 
Management  Reform  Act  of  1996 
(ITMRA).  Section  5101  of  the  Act 
repeals  section  1 1 1  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (the  Brooks 
Act)  (40  U.S.C.  759).  The  Brooks  Act 
was  the  authority  for  most  of  the 
provision  in  GSA's  Federal  Information 
Resources  Management  Regulation  so 
that  the  Brooks  Act  repeal  effectively 
disestablishes  the  FIRMR.  Therefore, 
any  FIRMR  provisions  that  are  still 
needed,  such  as  Part  201-9-Records 
Management,  are  being  removed  from 
the  FIRMR  and  reestablished  in  the 
appropriate  regulation. 

(2)  GSA  has  determined  that  this  rule 
is  not  a  significant  rule  for  the  purposes 
of  Executive  Order  12866  of  September 
30,  1993,  because  it  is  not  likely  to 
result  in  any  of  the  impacts  noted  in 
Executive  Order  12866.  affect  the  rights 
of  specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society 

Li.st  of  Subjects  in  41  LFK  t'an  101-11 

Archives  and  records.  Computer 
technology,  Telecommimications, 
Government  procurement.  Property 
management.  Records  management,  and 
Federal  information  processing 
resources  activities. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Chapter  101  is 
amended  by  adding  subchapter  B, 
consisting  of  part  101-11,  to  read  as 
follows: 


SUBCHAPTER  B— MANAGEMENT  AND  USE 

■Of  INFORMATION  AND  RECORDS 

PART  101-1 '—CREA-^ION 
MAINTENANCE    AND  USE  OF 
RECORDS 

Subpa"  101-11.0     General  PTvisions 

Sci.. 

101-11.0    Scope  of  part. 

101-11.1    General 

Subpart  101-11.1— .Agency  .p.'ograms 

101-11.100  Scope  of  subpart. 

101-11.101  General. 

101-11.102  Policy. 

101-11.103  Procedures. 

Subpart  101 -11. 2 — GSA  Govfm-npnfwicje 
Program* 

101-11.200    Scope  of  subpart 
101-11.201    General. 
101-11.202    Govemmentwide  programs. 
101-11.203    Standard  and  Optional  Forms 

Management  Program. 
1 01-1 1 .  204    Interagency  Reports 

Management  Program. 
Authority:  40  U.S.C.  486(c). 

S-^apan  101-11.0    General  Provisions 

§101-11.0    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  the  creation, 
maintenance,  and  use  of  Federal 
agencies'  records.  Unless  otherwise 
noted,  the  policies  and  procedures  of 
this  part  apply  to  all  records,  regardless 
of  medium  (ie..  paper,  electronic,  or 
other). 

$101-11.1     Gfr-e  a 

(a)  Chapters  29  and  31  of  title  44  of 
the  United  States  Code  (U.S.C),  requife  ' 
the  establishment  of  standards  and 
procedures  to  ensure  efficient  and 
effective  records  management  by 
Federal  agencies.  The  statutory  goals  of 
these  standards  and  procedures  include: 

(1)  Accurate  and  complete 
documentation  of  the  policies  and 
transactions  of  the  Federal  Government; 

(2)  Control  of  the  quantity  and  quaUty 
of  records  produced  by  the  Federal 
Government; 

(3)  Establishment  and  maintenance  of 
mechanisms  of  control  with  respect  to 
records  creation  in  order  to  prevent  the 
creation  of  unnecessary  records  and 
with  respect  to  the  effective  and 
economical  operations  of  an  agency; 

(4)  Simplification  of  the  activities, 
systems,  and  processes  of  records 
creation,  maintenance,  and  use; 

(5)  Judicious  preservation  and 
disposal  of  records;  and 

(6)  Direction  of  continuing  attention 
on  records  from  their  initial  creation  to 
their  final  disposition,  with  particular 
emphasis  on  the  prevention  of 
unnecessary  Federal  paperwork. 


(b)  The  law  assigns  records 
management  responsibilities  to  the 
Administrator  of  General  Services  (the 
Administrator),  the  Archivist  of  the 
United  States  (the  Archivist),  and  the 
heads  of  Federal  agencies. 

(1)  The  Administrator  is  responsible 
for  providing  guidance  and  assistance  to 
Federal  agencies  to  ensure  economical 
and  effective  records  management. 
Records  management  policies  and 
guidance  established  by  GSA  are 
contained  in  FPMR  Part  101-11.  records 
management  handbooks,  and  other 
pubUcations  issued  by  GSA. 

(2)  The  Archivist  is  responsible  for 
providing  guidance  and  assistance  to 
Federal  agencies  to  ensure  adequate  and 
proper  documentation  <^the  policies 
and  transactions  of  the  Federal 
Government  and  to  ensure  proper 
records  disposition.  Records 
management  poUcies  and  guidance 
established  by  the  Archivist  are 
contained  in  regulations  in  36  CFR 
chapter  XII  and  in  bulletins  and 
handbooks  issued  by  the  National 
Archives  and  Records  Administration 
(NARA). 

(3)  The  heads  of  Federal  agencies  are 
responsible  for  complying  with  the 
policies  and  guidance  provided  by  the 
Administrator  and  the  Archivist. 


^jhDf 


-i  101-11.1 — Agency  P'-'-^o^ar^s 


§101-11.100    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  for  establishing  and 
maintaining  an  agency  records 
management  program. 

§101-11.101    General. 

Section  3102  of  title  44  of -the  U.S.C. 
requires  each  Federal  agency  to 
establish  an  active  and  continuing 
records  management  program. 

§101-11.102    PoUcy. 

Each  Federal  agency  shall  estabUsh 
and  maintain  an  active,  continuing 
program  for  managing  agency  records, 
commensurate  with  agency  size, 
organization,  mission,  and 
recordkeeping  activity. 

§101-11.103    Procedures. 

Each  Federal  agency  shall  take  the 
following  actions  to  estabUsh  and 
maintain  the  agency's  records 
management  program: 

(a)  Assign  specific  responsibility  for 
the  development  and  implementation  of 
agencywide  records  management 
programs  to  an  office  of  the  agency  and 
to  a  quahfied  records  manager. 

(b)  Consider  the  guidance  contained 
in  GSA  and  NARA  handbooks  and 
bulletins  when  estabUshing  and 


41002      Federal  Register  /  Vol.  61,  No.  153  /  Wednesday,  August  7,  1996  /  Rules  and  Regulations 


implementing  agency  records 
management  programs. 

(c)  Issue  a  directive  establishing 
program  objectives,  responsibilities, 
authorities,  standards,  guidelines,  and 
instructions  for  its  records  management 
program. 

(d)  Apply  appropriate  records 
management  practices  to  all  records, 
irrespective  of  the  medium  (e.g.,  paper, 
electronic,  or  other)  on  which  the  record 
resides. 

(e)  Control  the  creation,  maintenance, 
and  use  of  agency  records  and  the 
collection  and  dissemination  of 
information  to  ensure  that  the  agency: 

(1)  Does  not  acciunulate  unnecessary 
records; 

(2)  Does  not  create  forms  and  reports 
that  collect  information  inefficiently  or 
unnecessarily; 

(3)  Periodically  reviews  all  existing 
forms  and  reports  (both  those  originated 
by  the  agency  and  those  responded  to  by 
the  agency  but  originated  by  another 
agency  or  branch  of  Government)  to 
determine  if  they  need  to  be  improved 
or  canceled; 

(4)  Maintains  its  records  cost 
effectively  and  in  a  manner  that  allows 
them  to  be  retrieved  quickly  and 
reliably;  and 

(5)  Keeps  its  mailing  and  copying 
costs  to  a  minimum. 

(f)  Standardize  stationery  in  terms  of 
size,  letterhead  design,  color  (of 
originals,  record  copies,  and  envelopes), 
markings  that  are  permitted  on 
envelopes  and  postcards,  and  number  of 
stationery  styles  permitted. 

(g)  Consider  the  voluntary  standards 
contained  in  the  Table  of  Standard 
Specifications  in  the  FPMR,  when 
developing  agency  stationery  standards. 

(h)  Establish  agency  standards 
regarding  the  types  of  correspondence  to 
be  used  in  official  agency 
communications,  and  the  number  and 
kind  of  copies  required  and  their 
distribution  and  purpose. 

(i)  Strive  to: 

(1)  Improve  the  quality,  tone,  clarity, 
and  responsiveness  of  correspondence, 
and  provide  for  its  creation  in  a  timely, 
economical,  and  efficient  manner; 

(2)  Design  forms  that  are  easy  to  fill- 
in,  read,  transmit,  process,  and  retrieve; 
and  reduce  forms  reproduction  costs; 

(3)  Provide  agency  managers  with  the 
means  to  convey  written  instructions  to 
users  and  document  agency  policies  and 
procedures  through  effective-directives 
management; 

(4)  Provide  agency  personnel  with  the 
information  needed  in  the  right  place,at 
the  right  time,  and  in  a  useful  format; 

(5)  Eliminate  unnecessary  reports  and 
design  necessary  reports  for  ease  of  use; 


(6)  Provide  rapid  handling  and 
accurate  delivery  of  mail  at  minimum 
cost;  and 

(7)  Organize  agency  files: 

(i)  So  that  needed  records  can  be 
found  rapidly; 

(ii)  To  ensure  that  records  are 
complete;  and 

(iii)  to  facilitate  the  identification  and 
retention  of  permanent  records  and  the 
prompt  disposal  of  temporary  records. 

Subpart  101-1 1.2— GSA 
Govemmentwide  Programs 

§  1 01  -1 1 .200    Scope  of  subpart 

This  subpart  contains  policies  and 
procedures  prescribed  for  the  following 
GSA-managed  programs: 

(a)  The  Standard  and  Optional  Forms 
Management  Program. 

(b)  The  Interagency  Reports 
Management  Program. 

§101-11.201    General. 

(a)  The  Standard  and  Optional  Forms 
Management  Program  was  developed 
and  operated  by  OMB  consistent  with 
the  authorities  prescribed  by  the  Budget 
and  Accoimting  Act  of  1921.  GSA 
assiuned  responsibiUty  for  the  program 
on  May  29, 1967,  through  agreement 
with  OMB. 

(b)  The  Interagency  Reports 
Management  Program  implements  44 
U.S.C.  chapters  29  and  31,  recognizing 
OMB  functions  under  44  U.S.C.  3504(e) 
and  OMB  implementation  under  5  CFR 
1320.16. 

$101-11.202    Governmentwide  programs. 

§101-11.203    Standard  and  Optional 
Forms  Management  Program. 

(a)  General.  (1)  The  Standard  and 
Optional  Forms  Management  Program 
was  established  to  achieve 
Govemmentwide  economies  and 
efficiencies  through  the  development, 
maintenance  and  use  of  common  forms. 

(2)  GSA  will  provide  additional 
guidance  on  the  Standard  and  Optional 
Forms  Management  Program. 

(b)  Procedures.  Each  Federal  agency 
shall— 

(1)  Designate  an  agency-level 
Standard  and  Optional  Forms  Liaison 
Representative  and  Alternate,  and  notify 
GSA  in  writing  of  such  designees' 
names,  titles,  mailing  addresses,  and 
telephone  numbers  within  30  days  of 
the  designation  or  redesignation  at  the 
address  in  paragraph  (b)(4)  of  this 
section; 

(2)  Promulgate  Govemmentwide 
Standard  Forms  pursuant  to  the 
agency's  statutory  or  regulatory 
authority  and  issue  in  the  Federal 
Register  Govemmentwide  procedures 
on  the  mandatory  use,  revision,  or 
cancellation  of  these  forms; 


(3)  Sponsor  Govemmentwide 
Optional  Forms  when  needed  in  two  or 
more  agencies  and  announce  the 
Govemmentwide  availability,  revision 
or  cancellation  of  these  forms; 

(4)  Obtain  GSA  approval  for  each 
new,  revised  or  canceled  Standard  and 
Optional  Form,  60  days  prior  to  planned 
implementation,  and  certify  that  the 
forms  comply  with  all  applicable  laws 
and  regulations.  Send  approval  requests 
to;  General  Servaces  Administration, 
Forms  Management  Branch  (CARM), 
Washington,  DC  20405; 

(5)  Provide  GSA  with  a  camera  ready 
copy  of  the  Standard  and  Optional 
Forms  the  agency  promulgates  or 
sponsors  prior  to  implementation,  at  the 
address  shown  in  paragraph  (b)(4)  of 
this  section; 

(6)  Obtain  promulgator's  or  sponsor's 
approval  for  all  exceptions  to  Standard 
and  Optional  Forms  prior  to 
implementation; 

(7)  Aimually  review  all  Standard  and 
Optional  Forms  which  the  agency 
promulgates  or  sponsors,  including 
exceptions,  for  improvement, 
consolidation,  or  cancellation; 

(8)  When  requested  by  GSA  and  OMB, 
submit  a  summary  of  the  Standard  and 
Optional  Forms  used  for  collection  of 
information  covered  by  5  CFR  part  1320; 

(9)  Request  approval  to  overprint 
Standard  and  Optional  Forms  by 
contacting  GSA  (CARM);  and 

(10)  Coordinate  all  matters  concerning 
health  care  related  Standard  Forms 
through  the  Interagency  Committee  on 
Medical  Records  (ICMR).  For  additional 
information  on  the  ICMR,  contact  GSA 
(CARM). 

§101-11.204    Interagency  Reports 
Management  Program. 

(a)  General.  (1)  GSA  manages  the 
Interagency  Reports  Management 
Program  to  ensure  that  interagency 
reports  and  recordkeeping  requirements 
are  based  on  need,  are  cost-effective, 
and  comply  with  applicable  laws  and 
regulations. 

(2)  GSA  will  provide  additional 
guidance  on  the  Interagency  Reports 
Management  Program. 

(b)  Procedures.  (1)  Each  agency  shall: 
(i)  Obtain  GSA  approval  for  each  new, 

revised,  or  extended  interagency  report, 
prior  to  implementing  the  report; 

(ii)  Designate  an  agency-level 
interagency  reports  liaison 
representative  and  alternate,  and  notify 
GSA  in  writing  of  such  designees' 
names,  titles,  mailing  addresses,  and 
telephone  numbers  within  30  days  of 
the  designation  or  redesignation; 

(iii)  Use  Standard  Form  360,  Request 
to  Approve  an  Interagency  Reporting 
Requirement,  to  obtain  GSA  approval 
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for  each  new,  revised,  or  extended 
interagency  report; 

(iv)  Attach  to  each  Standard  Form 
360,  a  justification  statement  (signed  by 
the  official  who  requested  the  report) 
describing  the  need  for  the  report; 

(v)  Explain  how  the  reporting  costs 
shown  on  Standard  Form  360  were 
derived; 

(vi)  Make  supporting  documentatidn 
for  cost  estimates  available  for  GSA 
review; 

(vii>  Submit  to  GSA  and  OMB  (see  5 
CFR  part  1320)  simultaneously  for 
approval,  interagency  reports  that 
collect  information  from  Federal 
agencies  and  from  either  the  public  or 
State  or  local  governments; 

(viii)  Notify  GSA  and  responding 
agencies  when  an  interagency  report  is 
no  longer  needed; and 

(ix)  Send  requests  for  GSA  approval 
and  notifications  regarding  interagency 
reports  to:  General  Services 
AdmiEistration,  Strategic  IT  Analysis 
Division.(MKS),  18th  and  F  Streets, 
NW.,  Washington,  DC  20405. 

(2)  This  section  does  not  apply  to  the 
following  interagency  reports; 
(However,  interagency  reports  required 
by  Federal  agencies  to  respond  to  these 
reports  are  subject  to  this  section.) 

(i)  Legislative  branch  reports. 

(ii)  Office  of  Management  and  Budget 
(OMB)  and  other  Executive  Office  of  the 
President  reports. 

(iii)  Judicial  branch  reports  required 
by  court  order  or  decree. 

(iv)  Reporting  requirements  for 
security  classified  information. 
However,  interagency  reporting 
requirements  for  non-senffitive  or 
imclassified  sensitive  information  are 
not  exempt,  even  if  such  information  is 
later ^iven  a  security  classification  by 
the  requesting  agency. 

Dated:  July  31,1996. 
David  f.  Barran, 

Aciing  Administrator  of  General  Services. 
(FR  Doc  96-19960  Filed  8-6-96;  8:45  am] 
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41  CFR  Part  101-35 

"FPMR  Interim  Rule  F-1] 
R»N  3090-AG03 

R«tocation  of  FIRMR  Provisions 
Relating  to  the  Use  of  GoverRment 
Telephone  Systems  and  GSA  Services 
and  Assistance 

agency:  Office  of  Policy,  Planning  and 
Evaluation  and  the  Federal 
Telecommunications  Service,  GSA. 
ACTKM:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  regulation  reestablishes 
the  Federal  Property  Management 
Regulations  (FPMR)  certain 
telecommunications  provisions  of  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR).  These 
FIRMR  provisions  will  be  maintained  in 
the  FPMR  after  August  7,  1996.  This 
change  is  precipitated  by  the  passage  of 
the  Information  Technology 
Management  Reform  Act  of  1996,  which 
effectively  disestablishes  the  FIRMR. 
DATES:  This  rule  is  effective  August  8, 
1996. 

Comments  are  solicited  and  are  due: 
October  7,  1996. 

Expiration  Date:  August  8,  1998. 
ADDRESSES:  Conunents  may  be  mailed  to 
General  Services  Administration,  Office 
of  Policy,  Planning  and  Evaluation, 
Strategic  IT  Analysis  Division  (MKS), 
18th  &  F  Streets,  NW.,  Room  3224, 
Washington,  DC  20405  (for  Part  101- 
35.1)  or  General  Services 
Administration,  Federal 
Telecommiuiications  Seri^ce  (TCS), 
7980  Boeing  Court,  4th  Fldbr,  Vienna, 
VA  22182-3988  (for  §§101-35.2-101- 
35.5). 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Farmer  (for  Part  101-35.1),  GSA, 
Office  of  Policy,  Planning  and 
Evaluation,  Strategic  IT  Analysis 
Division  (MKS),  18th  &  F  Streets,  NW., 
Room  3224,  Washington,  DC  20405, 
telephone  FTS/Commercial  (21)2)  501- 
3194  (v)  or  (202)  501-0657  (tdd),  or 
Internet  (doris.farmer@gsa.gov)  and 
James  Cademartori  (for  Parts  101-35.2 
through  101-35.5),  GSA,  Federal 
Telecommunications  Service,  7980 
Boeing  Court,  4th  Floor,  Vienna  VA, 
22182-3988,  telephone  FTS/ 
Commercial  (703)  760-7545  (v)  or  (703) 
760-7583  (FAX),  or  Internet 
(james.cademart  ori@gsa.gov) 
SUPPLEMENTARY  INFORMATION:  (1)  Section 
111  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (the  Brooks  Act)  (40  U.S.C. 
759)  was  the  authority  for  many  of  the 
provisions  in  the  FIRMR.  The  passage  of 
Public  Law  104-106,  the  Information 
Technology  Management  Reform  Act  of 
1996,  signed  February  10.  1996. 
repealed  Section  111  and  the  General 
Services  Administration's  (GSA) 
authority  to  issue  Govemmentwide 
regulations  for  managing,  acquiring  and 
disposing  of  information  technology.  As 
a  result,  the  FIRMR  will  be  abolished  as 
of  12:00  midnight  on  August  8.  1996. 
The  referenced  FIRMR  provisions  that 
apply  to  government 
telecommunications  will  be  maintained 
in  the  FPMR  after  August  7, 1996. 

(2)  Most  of  the  language  now 
contained  in  sections  201-20.306,  201- 


21.600,  201-21.601,  201-21.602,  201- 
24.101,  201-24.101-1.  201-24.101-2, 
201-24.101-3,  201-24.102,  201.24.106. 
and  201-24.203-1  of  the  FIRMR  is  being 
moved  almost  verbatim  to  the  FPMR.  A 
few  changes  were  needed  to  correct  out 
of  date  references. 

(3)  GSA  has  determined  that  this  is 
not  a  significant  rule  for  the  purposes  of 
Executive  Order  12866  of  September  30, 
1993,  because  it  is  not  likely  to  result  in 
any  of  the  impacts  noted  in  Executive 
Order  12866,  affect  the  rights  of 
specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  the  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society. 

List  of  Subiects  in  41  CFR  Part  11)1-35 

Archives  and  records.  Computer 
technology,  Telecomnumications, 
Government  procurement.  Property 
manaoement.  Records  management. 
In/ormation  technology. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  chapter  101  is 
amended  by  adding  subchapter  F, 
consisting  of  part  101-35,  to  read  as 

follG-.v.- 
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Subpart  101-35.4 — Consolidated  Local 
Telecommunications  service 

101-35.400    Scope  of  subpart. 
101-35.401    General. 
101-35.402    Policies. 

Subpart  101-35  5— National  Security  and 
Emergency  Preparedness  (NSEP) 

101-35.500  Scope  of  subpart. 

101-35.501  General. 

101-35.502  Policy. 

101-35.503  Procedures. 

Subpart  101-35.6— Delegation  of  GSA  s 
Multiyear  Contracting  Authority  for 
Telecommunications  Resources 

101-35.600    Scope  of  subpart. 
101-35.601    General. 
Authority:  40  U.S.C.  486(c)  and  1424(b). 

Subpart  101-35.0 — General  Provisions 

§  1 01  -35.0    Scope  of  part 

This  part  prescribes  policies  and 
procedures  about  telecommunications 
resources. 

§§101-35.1-101-35.4    [Reserved] 

§101-35.5     Definitions. 

Consolidated  heal 
telecommunication  service  means  local 
telecommunications  service  to  all 
Federal  agencies  located  in  a  building, 
complex,  or  geographical  area. 

Executive  agency  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch  of 
the  Government,  including  any  wholly 
owned  Government  corporation  (see  40 
U.S.C.  472(a)). 

Federal  Telecommunications  System 
(FTS)  means  the  umbrella  of  local  and 
long  distance  telecommunications 
services,  including  FTS2000  long 
distance  telecommunications  services, 
provided,  operated,  managed,  or 
maintained  by  GSA  for  the  common  use 
of  all  Federal  agencies  and  other 
authorized  users. 

Interoperability  means  the  ability  of 
telecommunications  resources  to 
provide  services  to  and  accept  services 
from  other  telecommunications 
resources  and  to  use  the  services  so 
exchanged  to  enable  them  to  operate 
effectively  together. 

Long  distance  telephone  service 
means  any  service  or  facility  purchased 
with  Government  funds  for  completing 
telephone  calls  outside  of  the  local 
service  area. 

National  security  and  emergency 
preparedness  (NSEP)  means  those 
physical,  technical,  emd  administrative 
characteristics  of  telecommunications 
systems  that  will  ensixre  a  prescribed 
level  of  survivability  in  times  of 
national  or  other  emergency  mission 
needs  of  the  Government  entities  that 
use  them. 


Subpart  101-35.100— Use  of 
Government  Telephone  Systems 

§  101-35.100    Scope  of  subpart 

This  subpart  discusses  the  policies 
and  procedures  for  using  long  distance 
telephone  service. 

Subpart  101-35.2— Authorized  Use  of 
Long  Distance  Telephone  Services 

§  101-35.200    Scope  of  subpart 

This  subpart  discusses  authorized  use 
of  telephone  systems  and  facilities 
provided,  paid  for,  or  reimbursed  by  the 
Federal  Government. 

§  101-35.201     Autfiorized  jse  of  long 
distance  telephone  services. 

(a)  Scope.  This  section  describes 
policies  and  procedures  for  the  use  of 
Government-provided  and  commercial 
long  distance  telephone  service  paid  for 
by  the  Government. 

(b)  General.  Agencies  should  be 
familiar  with  the  Office  of  Management 
and  Budget  (QMB)  "Guidance  on  the 
Privacy  Act  Implications  of  Call  Detail 
Programs  to  Manage  Employees'  Use  of 
the  Government's  Telecommunications 
Systems"  (52  FR  12990,  April  20.  1987). 

(c)  Policy.  (1)  Telephone  calls  placed 
over  Government-provided  and 
commercial  long  distance  systems  that 
will  be  paid  for  or  reimbursed  by  the 
Government,  shall  be  used  to  conduct 
official  business  only. 

(2)  To  the  maximum  extent 
practicable.  Federal  employees  shall 
place  calls  on  Government-provided 
long  distance  telephone  systems  and 
services  instead  of  using  commercial 
toll  services. 

(3)  In  accordance  with  5  CFR 
2635.704,  the  following  practices  are 
prohibited  and  a  wailful  violation  may 
result  in  criminal,  civil,  or 
administrative  action,  including 
suspension  or  dismissal: 

(i)  Use  of  any  Government  system  or 
service,  or  any  other  telephone  service, 
where  the  Government  pays  the  cost  of 
the  long  distance  call,  for  other  than 
official  business,  except  emergency  calls 
and  calls  the  agency  determines  are 
necessary  in  the  interest  of  the 
Government. 

(ii)  Making  an  unauthorized  long 
distance  telephone  call  with  the  intent 
to  later  reimburse  the  Government. 

(iii)  Unauthorized  use  of  telephone 
call  detail  data. 

(d)  Procedures.  Official  business  calls 
may  include  emergency  calls  and  other 
calls  the  agency  determines  are 
necessary  in  the  interest  of  the 
Government. 

(1)  Telephone  calls  may  properly  be 
authorized  when  they — 


(i|  Do  not  adverselv  affect  the 
performance  of  official  duties  by  the 
employee  or  the  employee's 
organization; 

(ii)  .Are  of  reasonable  duration  and 
frequency;  and 

(iii)  Could  not  reasonably  have  been 
made  at  another  time;  or 

(iv)  Are  provided  for  in  a  collective 
bargaining  agreement  that  is  consistent 
with  this  part. 

(2)  Personal  long  distance  calls  that 
must  be  made  during  working  hours 
may  be  made  over  the  commercial  long 
distance  network  if  consistent  with  the 
criteria  in  paragraph  (d)(1)  of  this 
section  and  are: 

(i)  Charged  to  the  employee's  home 
phone  number  or  other  non-Government 
number  (third-number  call); 

(ii)  Made  to  an  800  toll-free  niunber; 

(iii)  Charged  to  the  called  party  if  a 
non-Government  number  (collect  call); 
or 

(iv)  Charged  to  a  personal  telephone 
credit  eard. 

(3)  Agencies  shall  issue  directives  on 
using  telephone  facilities  and  services. 
Agencies'  contractor-operated  facilities 
shall  be  covered  by  these  directives.  The 
directives  may  provide  further 
definition  of  calls  necessary  in  the 
interest  of  the  Government  and  shall 
include  procedures  for  collection  and 
reimbursement  for  unauthorized  calls. 

§  101-35.202    Collection  for  unauthorized 
use. 

(a)  Agencies  shall  collect  for  any 
unauthorized  calls  if  it  is  cost-effective 
to  do  so.  Reimbursing  the  Government 
for  unauthorized  calls  does  not  exempt 
an  employee  from  appropriate 
administrative,  civil,  or  criminal  action. 

(b)  Agency  collections  shall  include — 

(1)  The  value  of  the  call,  computed  on 
the  basis  of  commercial  long  distance 
rates  rounded  to  the  nearest  dollar;  and 

(2)  An  additional  amount  rounded  to 
the  nearest  dollar  to  cover  the 
administrative  costs  of  determining  that 
the  call  was  unauthorized  and 
processing  the  collection. 

Subpart  101-35.3— The  Mandatory  FTS 
Long  Distance  Network 

§  101-35.300    Scope  of  subpart. 

This  subpart  describes  the  GSA  FTS 
program  and  contracts  that  are 
mandatory-for-use  by  agencies. 

§101-35.301     The  mandatory  FTS  long 
distance  network. 

§101-35.301-1     General. 

(a)  In  accordance  with  section  629  of 
Public  Law  104-52,  (109  Stat.  468,  504, 
November  19,  1995),  executive  agencies 
must  use  the  FTS  long  distance 
network. 
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(b)  GSA  will  grant  exceptions  to  the 
use  of  the  FTS  long  distance  network 
when: 

(1)  The  agency's  procurement 
requirements  are  unique  and  cannot  be 
satisfied  by  the  FTS  long  distance 
network;  and 

(2)  The  agency  procurement  would  be 
cost-effective  and  would  not  adversely 
affect  the  cost-effectiveness  of  the  FTS 
long  distance  network. 

(c)  The  FTS  long  distance  network 
provides  Federal  agencies  modem  up- 
to-date  intercity  telecommunications 
services  over  the  life  of  the  program. 
GSA  will  enhance  existing  services  and 
add  features  to  the  FTS  long  distance 
network  to  maintain  technologically 
current  services  and  to  improve  services 
to  user  agencies.  GSA  will  make  service 
improvements  in  accordance  with 
agencies'  needs,  contract  provisions, 
governing  regulations  and  statutes. 

(d)  As  used  in  this  FPMR,  the  terms 
intercity  and  long  distance  have  the 
same  meaning. 

§101-35.301-2    Polictes. 

(a)  Executive  agencies  shall  use  the 
FTS  long  distance  network  to  satisfy 
intercity  telecommunications 
requirements  within  the  United  States, 
Guam,  Puerto  Rico,  or  the  Virgin  Islands 
for  requirements  which  are  within  the 
scope  of  the  FTS  long  distance  network 
voice,  data,  and  video  services  as  such 
services  become  available  unless: 

(1)  The  agency  requests  and  obtains 
from  GSA  an  exception  to  the  use  of  the 
FTS  long  distance  network  based  on  a 
GSA  determination  that: 

(i)  The  agency's  procurement 
requirements  are  unique  and  cannot  be 
satisfied  by  the  FTS  long  distance 
network;  and 

(ii)  The  agency  procurement  would  be 
cost-effective  and  would  not  adversely 
affect  the  cost-effectiveness  of  the  FTS 
long  distance  network; 

(2)  The  agency  requests  and  obtains 
from  GSA  an  interim  exception  to  the 
use  of  the  FTS  long  distance  network 
based  on  an  established  date  for 
transition  to  the  FTS  long  distance 
network;  or 

(3)  An  exception  to  the  use  of  the  FTS 
long  distance  network  for  the  agency  is 
otherwise  provided  by  law. 

(b)  Unless  any  of  the  exceptions  Usted 
in  paragraph  (a)  of  this  section  apply  to 
the  procurement,  and  when  overall 
procurement  requirements  include  any 
agency  long  distance 
telecommunications  requirements 
which  are  writhin  the  scope  of  FTS 
services,  executive  agencies  shall 
require  offerors  in  new  awards  to  satisfy 
those  requirements  by  using  the 
Government  furnished  services  of  the 


FTS  long  distance  network  as  such 
services  become  available. 

(c)  For  ease  of  determining  and 
evaluating  Government  costs,  executive 
agencies  also  shall  require  offerors  to 
unbundle  FTS  long  distance  services  in 
their  offers  by  separately  describing  and 
pricing  the  FTS  services  that  satisfy 
Government  requirements.  However,  the 
agency  soUcitation  may  prescribe  an 
expected  solution  for  the  use  of  the  FTS 
long  distance  network.  Offerors  would 
then  be  required  to  separately  price  the 
Government-furnished  services  of  FTS 
only  if  their  offers  show  a  different  use 
of  FTS  than  the  Government's  expected 
solution. 

(d)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  agencies  may 
continue  to  use  intercity 
telecommunications  services  and 
facilities  provided  under  contracts 
previously  authorized  and  awarded 
vkithout  obtaining  an  exception  to  the 
use  of  the  FTS  long  distance  network. 
However,  agencies  shall  use  available 
FTS  long  distance  services  that  can 
satisfy  their  prociu^ment  requirements 
upon  expiration  of  such  contracts. 
Before  exercising  renewal  options  under 
existing  contracts  that  will  result  in  the 
provision  of  intercity 
telecommunications  services,  agencies 
shall  obtain  an  interim  exception  to  the 
use  of  the  FTS  long  distance  network. 
This  interim  exception  will  allow  GSA 
and  the  agencies  to  plan  an  orderly 
transition  to  the  FTS  long  distance 
network. 

(e)  In  planning  for  transition  to  the 
FTS  long  distance  network,  agencies 
shall  be  responsible  for  determining 
customer  premises  equipment 
requirements  to  achieve  efficient 
interfaces  with  the  type  of  FTS  services 
needed.  However,  agencies  shall  avoid 
duplicating  FTS  services.  Agencies  shall 
avoid  incorporating  inherently  intercity 
features  (i.e.,  features  that  can  be 
provided  only  as  part  of  an  intercity 
network)  of  the  FTS  long  distance 
network  in  agency  networks.  An 
exception  to  the  use  of  the  FTS  long 
distance  network  is  hereby  provided  to 
agencies  with  requirements  for  non- 
inherently  intercity  features  to  satisfy 
such  features  within  a  local  network. 

§  1 01  -35.301  -3    Procedu  res. 

(a)  GSA  will  provide  assistance  in 
understanding  and  pricing  the  services 
available  from  the  FTS  long  distance 
network  and  in  developing  plans  for 
transition  to  the  FTS  long  distance 
network.  For  assistance  and  information 
concerning  the  FTS  network,  agencies 
should  contact  the  General  Services 
Administration,  Federal 
Telecommunications  Service  (T),  7980 


Boeing  Court,  4th  Floor,  Vienna  VA, 
22182-3988. 

(b)  Agencies  seeking  an  exception  to 
the  use  of  the  FTS  long  distance 
network  are  responsible  for 
documenting  their  case.  A  complete 
agency  request  for  an  exception  to  the 
use  of  the  FTS  long  distance  network 
shall  establish  to  the  satisfaction  of  GSA 
that: 

(1)  The  agency's  procurement 
requirements  are  unique  and  cannot  be 
satisfied  by  the  FTS  long  distance 
network; 

(2)  The  agency's  procvuement  would 
be  cost-effective;  and 

(3)  The  agency's  prociu^ment  would 
not  adversely  affect  the  cost- 
effectiveness  of  the  FTS  long  distance 
network.  (The  rebuttable  presumption  is 
that,  if  an  agency  procurement 
requirement  is  imique  and  the  resultant 
procurement  would  be  cost-effective, 
the  agency  procurement  would  not 
adversely  affect  the  cost-effectiveness  of 
the  FTS  long  distance  network.) 

(c)  An  agency  request  for  an  interim 
exception  to  the  use  of  the  FTS  long 
distance  network  shall  be  based  on  a 
GSA  estabhshed  date  for  transition  of 
agency  requirements  to  the  FTS  long 
distance  network. 

(d)  Any  agency  exception  request 
shall  be  sent  to  the  General  Services 
Administration/Federal 
Telecommunications  Service  (T). 

(e)  Agencies  may  conduct 
procurements  for  long  distance 
telecommunications  services  and 
facilities  without  prior  approval  of  GSA 
when  the  agency's  requirements  are 
within  the  scope  of  an  exception  to  the 
use  of  the  FTS  long  distance  network 
provided  by  GSA. 

(f)  An  agency  may  appeal  a  GSA 
denial  of  a  request  for  an  exception  to 
the  Office  of  Management  and  Budget 
(0MB). 

(g)  If  an  agency  has  a  requirement  for 
long  distance  telecommunications 
writhin  the  United  States,  Guam,  Puerto 
Rico,  or  the  Virgin  Islands  that  may  be 
outside  the  scope  of  FTS,  the 
requirement  shall  be  submitted  to  GSA/ 
T  prior  to  initiating  acquisition  action. 
An  exception  to  the  mandatory  use  of 
the  FTS  long  distance  network  will  be 
given  if  GSA  determines  the  service 
cannot  be  provided  by  the  FTS. 

Subpart  101-35  -i-  Consolidated  Local 

TelecomrT'^nications  Service 

§  1 01  -35.400    Scope  of  subpart 

This  subpart  discusses  local 
telecommunications  faciUties  and 
services  provided  to  executive  agencies 
by  GSA  and  other  agencies. 
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f  101-35.401     General. 

Consolidated  i<x;al 
teiecommunications  service  is  available 
in  most  buildings  occupied  by 
concentrations  of  Federal  employees. 
Local  teiecommunications  includes  any 
acces,s  services  which  provide,  for  a 
monthly  fee.  electronic  connectivity  to  a 
larger  telecommunications  network  and 
those  support  services  which  provide 
for  the  acquisition,  operation  and 
management  of  attached  systems. 
Information  on  the  use  of  consolidated 
local  teiecommunications  services  may 
be  obtained  from:  GSA,  Federal 
TelecummunR:ations  Service,  Office  of 
Regional  Services  (TR),  1730  M  Street. 
NW  .  Suite  200.  Washington,  DC  20036. 

f  101-^.402    Policies. 

(a)  All  executue  agencies  shall 
evaluate  sharing  Government  owned  or 
contracted  local  telecommunications 
facilities  and  services.  Evaluation 
criteria  and  associated  decisions  must 
bp.  documented  as  appropriate. 

(b)  Executive  agencies  receiving  local 
telecommunications  services  from 
another  agency,  e.g..  a  GSA  consolidated 
switch,  must  acitnowledge  their  shared 
responsibility  to  that  community  of 
agencies  in  exchange  for  those  services. 
Such  a  community  shall  be  considered 

a  telecommunications  "Shared  Resource 
Cnmmunitv  "  The  agency  primarily 
responsible  for  providing 
telecommunications  ser\'ice(s)  to 
members  of  this  community  shall  be  the 
"Lead  .Agency."  Lead  agencies  must 
acknowledge  their  responsibility{s)  to 
provide  services  until  an  alternative 
arrangement  has  been  coordinated  with 
the  community.  Different  agencies  may 
take  the  lead  in  providing  different 
services.  Memoranda  of  Agreement  will 
identify  responsibilities  and  cost- 
recovery  mechanisms. 

(c)  GSA  charges  to  agencies  for 
consolidated  local  telecommunications 
service  will  cover  expenses  for 
installation,  changes  in  service,  a 
common  distributable  charge,  and 
termination. 

Sut>part  101-35.5 — National  Security 
and  Emergency  Preparedness  (NSEP) 

§  1 01  -35.500    Scope  of  subpart 

This  subpar.  aiscusses  .NSEP  services 
and  assistance  provided  by  GSA  to 
executive  agencies. 

§101-<».501    Qwterai. 

Executive  Order  12472  (49  FR  13471, 
3  CFR.  1984  Comp..  p.  193),  requires 
that  GSA  ensure  that  the  NSEP 
requirements  of  agencies  are  met.  GSA 
incorporates  NSEP  safeguards  and 
support  features  in  networks  and 


services  it  provides  for  agencies.  GSA 
also  provides  emergency 
teleccHnmunications  for  the  special 
needs  of  agencies  and  helps  agencies 
plan,  obtain,  and  maintain  continuity  of 
telecommunications  during  wartime 
and  non-wartime  emergencies. 

1101-36.502    Policy. 

Agencies  shall  use  available  GSA 
telecommunications  systems  and 
services  to  meet  their  NSEP 
requirements. 

f  101-35.503    Procedures. 

Before  acquiring  services  or  facilities 
to  meet  special  NSEP  requirements, 
agencies  shall  review  GSA-provided 
services.  Agencies  shall  coordinate  their 
special  NSEP  requirements  with: 
General  Services  Administration, 
Federal  Telecommunications  Service, 
Office  of  Service  Delivery,  NSEP  Center 
(TOS),  18th  ft  F  Streets,  NW. 
Washington,  DC  20405. 

Subpart  101-35  6— Delegation  of 
GSA  s  Muitiyear  Contracting  Authority 
for  Telecommunications  Resources 

{ 101  -  36  &0C     Scope  oi  subpart. 

This  subpart  discusses  the  delegation 
of  GSA 's  multiyear  contracting  authority 
to  executive  agencies, 

1101-35  601     General. 

Executive  agencies  are  authorized  to 
enter  into  multiyear  contracts  for 
telecommunications  resources  subject  to 
the  following  conditions: 

(a)  The  agency  shall  notify  GSA/T 
prior  to  using  GSA's  multiyear 
contracting  authority. 

(b)  "Hie  contract  life  including 
options,  shall  not  exceed  10  years. 

(c)  Agencies  shall  comply  with  OMB 
budget  and  accounting  procedures 
relating  to  appropriated  funds. 

Dated:  July  31, 1996. 
David  J.  Barmi, 

Acting  Administrator  of  General  Services. 
(FR  Doc.  96-19961  Filed  8-6-96;  8:45  am| 
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PEDEPAL  COMMUNICATJONS 
COMMISSiON 

47  CFR  Pans  1,  2, 15,  24  and  97 
[ET  Docket  No.  93-62;  FCC  96-326] 

Qui<Min*s  for  Evaluating  the 
EnvironmenM  Effects  of 

Rad»o?fequef^cv  'Radiation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SLHiHKIARY:  The  Report  and  Order 

(  R&O  ')  amends  the  Commission's 
Rules  to  adopt  new  guidelines  and 
methods  for  evaluating  the 
environmental  effects  of  radiofrequency 
(RF)  radiation  from  FCC-regulated 
transmitters,  in  accordance  with  The 
National  Environmental  Policy  AcA 
(NEPA)  of  1969.  NEPA  requires  agencies 
of  the  Federal  Government  to  evaluate 
the  effects  of  their  actions  on  the  quality 
of  the  human  environment.  To  meet  the 
Commission's  responsibilities  under 
NEPA.  the  Commission  has  adopted 
revised  RF  exposure  guidelines  for 
purposes  of  evaluating  potential 
environmental  effects  of  RF  radiation. 
The  new  guidelines  reflect  more  recent 
scientific  studies  of  the  biological  effects 
of  Rf  radiation.  Use  of  the  new 
guidelines  will  ensure  that  the  public 
and  workers  receive  adequate  protection 
from  exposure  to  potentially  harmful  RF 
field. 

EFFECTIVE  DATE:  August  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  FCC 
RF  Safety  Program.  (202)  418-2422, 
Office  of  Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  ET  Docket  No.  93-62,  FCC 
96-326,  adopted  .August  1.  1996  and 
released  August  1 ,  1996.  The  complete 
text  of  this  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW  .  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Sti'eet, 
NW,  Suite  140,  Washington.  DC  20037. 

Summary  of  the  Report  and  Order 

1.  By  this  action,  we  are  amending  the 
Commission's  Rules  to  adopt  new 
guidelines  and  methods  for  evaluating 
the  environmental  effects  of 
radiofrequency  (RF)  radiation  from  FCC- 
regulated  transmitters.  We  are  adopting 
Maximum  Permissible  Exposure  (MPE) 
limits  for  electric  and  magnetic  field 
strength  and  power  density  for 
transmitters  operating  at  frequencies 
from  300  kHz  to  100  GHz.  Specifically, 
we  are  adopting  limits  for  field  strength 
and  power  density  that  are  generally 
based  on  Sections  17.4.1  and  17.4.2  and 
the  time-averaging  provisions 
recommended  in  Sections  17.4.1.1  and 
17.4.3  of  "Biological  Effects  and 
Exposure  Criteria  for  Radiofrequency 
Electromagnetic  Fields,"  NCRP  Report 
No.  86  (1986),  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP).  With  the  exception  of  the  limits 
on  exposure  to  power  density  above 


UMI 
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1500  MHz  and  the  limits  for  exposure 
to  lower  frequency  magnetic  fields, 
these  MPE  limits  are  also  generally 
based  on  the  guideUnes  contained  in  the 
RF  safety  standard  developed  by  the 
Institute  of  Electrical  and  Electronic 
Engineers,  Inc.  (IEEE)  and  adopted  by 
the  American  National  Standards 
Institute  (ANSI).  See  Section  4.1  of 
ANSI/IEEE  C95. 1-1992,  "Safety  Levels 
with  Respect  to  Human  Exposure  to 
Radio  Frequency  Electromagnetic 
Fields,  3  kHz  to'300  GHz".  We  are  also 
adopting  limits  for  localized  ("partial 
body")  absorption  that  will  apply  to 
certain  portable  transmitting  devices. 
These  guidelines  are  based  on  those 
recommended  by  ANSI/IEEE  and  NCR?. 
See  Sections  4.2.1  and  4.2.2  of  ANSI/ 
IEEE  C95. 1-1992  and  Section  17.4.5  of 
NCR?  Report  No.  86.  We  beheve  that 
the  guidelines  we  are  adopting  will 
protect  the  public  and  workers  from 
exposure  to  potentially  harmful  RF 
fields. 

2.  In  reaching  our  decision  on  the 
adoption  of  new  RF  exposure  guidelines 
we  have  carefully  considered  the  large 
number  of  comments  submitted  in  this 
proceeding,  and  particularly  those 
submitted  by  the  U.  S.  Environmental 
Protection  Agency  (EPA),  the  Food  and 
Drug  Administration  (FDA)  and  other 
federal  health  and  safety  agencies.  The 
new  guidelines  we  are  adopting  are 
based  primarily  on  the 
recommendations  of  those  agencies,  and 
we  beheve  that  these  guidelines 
represent  a  consensus  view  of  the 
federal  agencies  responsible  for  matters 
relating  to  the  public  safety  and  health. 

3.  The  MPE  limits  adopted  herein  are 
based  on  exposure  criteria  quantified  in 
terms  of  specific  absorption  rate  (SAR), 
a  measure  of  the  rate  of  RF  energy 
absorption.  The  basis  for  these  limits,  as 
well  as  the  basis  for  the  1982  ANSI 
limits  that  the  Commission  previously 
specified  in  our  rules,  is  an  SAR  limit 
of  4  watts  per  kilogram.  The  new  MPE 
lunits  are  derived  by  incorporating 
safety  factors  that  lead,  in  some  cases, 
to  limits  that  are  more  conservative  than 
the  Umits  specified  by  ANSI  in  1982. 
The  more  conservative  limits  do  not 
arise  from  a  fundamental  change  in  the 
RF  safety  criteria  for  SAR,  but  from  a 
precautionary  desire  for  more  rigor  in 
the  derivation  of  factors  which  allow 
limits  for  MPE  to  be  derived  from  SAR 
limits. 

4.  This  action  satisfies  the 
requirements  of  the 
Telecommunications  Act  of  1996  for  a 
timely  resolution  of  this  proceeding.  We 
note  that  research  and  analysis  relating 
to  RF  safety  and  health  is  ongoing,  and 
changes  in  recommended  exposure 
limits  are  possible  in  the  futiu*.  In  that 


regard,  we  intend  to  continue  our 
cooperative  work  with  industry  and 
with  the  various  agencies  and 
organizations  with  responsibilities  in 
this  area  in  order  to  ensure  that  our 
guidelines  continue  to  be  appropriate 
and  scientifically  valid. 

5.  Accordingly,  it  is  ordered  that  Parts 
1,  2,  15.  24  and  97  of  the  Commission's 
Rules  and  Regulations  are  amended  as 
specified  below,  effective  August  6, 
1996.  Section  704(b)  of  the 
Telecommunications  Act  of  1996 
requires  that  the  Commission  complete 
action  in  this  proceeding,  and  prescribe 
and  make  effective  rules  regarding  the 
envirorunental  effects  of  RF  emissions, 
by  no  later  than  August  6.  1996  (180 
days  after  enactment)].  We  find  that 
good  cause  exists,  pursuant  to  5  U.S.C. 
Sec.  553  (d)(3).  to  make  these  rules 
effective  upon  their  release  rather  than 
follow  the  normal  practice  of  making 
them  effective  30  days  after  publication 
in  the  Federal  Register.  Congress 
directed  the  Commission  to  make  these 
rules  effective  within  180  days.  Sec.  704 
of  the  Telecommunications  Act  of  1996, 
Public  Law  104-104, 110  Stat.  56  (1996) 
states  that  "[wlithin  180  days  after  the 
enactment  of  this  Act,  the  Commission 
shall  complete  action  in  ET  Docket  93- 
62  to  prescribe  and  make  effective  rules 
regarding  the  environmental  effects  of 
radio  frequency  emissions."  Unlike 
other  sections  of  that  Act,  see,  e.g..  Sees. 
251(d)(d)(l),  which  directs  us  to 
"complete"  action,  and  Sec.  254(a)(2), 
which  directs  us  to  "promulgate"  rules, 
Sec.  704  requires  that  the  RF  exposure 
guidelines  be  made  effective  within  the 
prescribed  180  day  time  period. 
Completion  of  this  rule  making  has 
required  an  extensive  amoimt  of  work  to 
resolve  some  extremely  complex  issues. 
In  addition,  coordination  with  the 
various  federal  agencies  pursuant  to  the 
Interdepartmental  Radio  Advisory 
Committee  has  consumed  more  time 
than  anticipated.  The  time  required  to 
review  the  comments,  decide  on  the 
best  possible  guidelines  based  on  the 
scientific  evidence  and,  comments  and 
to  coordinate  that  decision  with  the 
other  agencies  has  made  it  impossible  to 
delay  the  effective  date  for  30  days  and 
still  meet  the  Congressionally  imposed 
deadline.  Thus,  we  have  no  alternative 
but  to  make  these  rules  effective 
immediately.  The  authority  for  issuance 
of  this  Report  and  Order  is  contained  in 
Sections  4(i),  7(a),  303(c).  303(fl,  303(g). 
303(r),  and  332(c)(7)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
157(a).  303(c),  303(0,  303(g),  303(r).  and 
332(c)(7) ,  unless  otherwise  noted. 


Final  Regulator)  Flexibility  .\nalysis 

As  required  by  Section  603  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C. 
§  603  (RFA),  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice. '  The 
Conunission  sought  written  public 
comments  on  the  proposals  in  the 
Notice,  including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
FlexibiUty  Analysis  (FRFA)  in  this 
Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996 
(CWAAA),  Pub.  L.  No.  104-121, 110 
Stat.  847  (1996).2 

/.  Need  for  and  Purpose  of  this  Action: 

The  National  Environmental  PoUcy 
Act  (NEPA)  of  1969  requires  agencies  of 
the  Federal  Govenmient  to  evaluate  the 
effects  of  their  actions  on  the  quaUty  of 
the  hiunan  environment.  To  meet  its 
responsibihties  under  NEPA,  the 
Commission  has  adopted  revised  RF 
exposure  guidelines  for  purposes  of 
evaluating  potential  environmental 
effects  of  RF  radiation  from  FCC- 
regulated  facilities.  The  new  guidelines 
reflect  more  recent  scientific  studies  of 
the  biological  effects  of  RF  radiation. 
Use  of  these  new  guidelines  wall  ensure 
that  the  public  and  workers  receive 
adequate  protection  from  exposure  to 
potentially  harmful  RF  field. 

II.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initio]  Regulatory  Flexibility  Analysis 

No  comments  were  filed  in  direct 
response  to  the  IRFA.  In  general 
conunents  on  the  Notice,  however,  some 
commenters  raised  issues  that  might 
affect  smedl  entities.  In  particular,  some 
commenters  argued  that  the  cost  of 
complying  with  the  radio  frequency 
(RF)  limits  could  be  overly  burdensome, 
and  this  could  negatively  impact  small 
businesses.  They  express  concern  that 
the  cost  of  testing,  with  respect  to 
devices  operating  in  close  proximity  to 
the  body,  is  extremely  expensive  and 
obtaining  testing  equipment  could  be 
difficult  for  small  businesses.  For 
example,  the  National  Association  of 
Business  and  Educational  Radio,  Inc. 
(NABER)  encourages  us  to  categorically 
exclude  land  mobile  transmitters, 
expressing  concern  that  if  categorical 
exclusions  for  land  mobile  services  are 
eliminated,  manufacturers  would  have 
to  institute  unnecessary  and  costly 


'  See  Notice  of  Proposed  Rule  Making,  ET  Dockel 
No.  93-62.  8  FCC  Red  2849  (1993),  58  FR  19393 
(April  14.  1993). 

^  Subtitle  n  of  the  CWAAA  is  'The  Small 
Business  Regulatory  Enforcement  Fairness  Act  of 
1996"  (SBREFA),  codified  at  5  U.S.C  §501  et  seq. 
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testing.^  They  also  request  that  we  limit 
the  amount  of  paperwork  that  is 
necessary  for  demonstrating  compliance 
with  the  limits.  In  particular,  the 
Broadcast  joint  Commenters  suggest  that 
additional  paperwork  should  not  be 
required  to  establish  compliance  with 
the  new  policies  because  it  would  be 
needlessly  burdensome  to  the 
broadcasters  and  to  the  Mass  Media 
Bureau.*  As  discussed  in  Section  V  of 
this  FRFA,  we  have  attempted  to 
address  these  concerns. 

UI.  Description  and  estimate  of  the 
Small  Entities  Subject  to  the  Rules: 

The  rules  in  this  Report  and  Order 
will  apply  to  the  following  twelve 
industry  categories  and  services.  The 
RFA  generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
§  632.  Based  on  that  statutory  provision, 
we  will  consider  a  small  business 
concern  one  which  ( 1 )  is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  The  RFA 
SBREFA  provisions  also  apply  to 
nonprofit  organizations  and  to 
governmental  organizations.  Since  the 
Regulatory  Flexibihty  Act  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small  business 
within  each  of  these  services  or  the 
number  of  small  business  that  would  be 
affected  by  this  action.  We  have, 
however,  made  estimates  based  on  our 
knowledge  about  applications  that  have 
been  submitted  in  the  past.  To  the 
extent  that  a  government  entity  may  be 
a  licensee  or  an  applicant,  the  impact  on 
those  entities  is  included  in  the 
estimates  for  small  businesses  below. 

As  discussed  below,  under  the  rules 
we  are  adopting  many  radio  services  are 
categorically  excluded  from  having  to 
determine  compliance  with  the  riev  RF 
radiation  Umits  that  are  being  adopted. 
This  exclusion  is  based  on  a 
determination  that  there  is  little 
potential  for  these  services  causing 
exposures  in  excess  of  the  limits.  Within 
the  services  below,  many  transmitting 
facilities  are  also  categorically  excluded 
based  on  antenna  location  and  power. 
These  categorical  exclusions 
significantly  reduce  the  burden 
associated  with  these  rules,  and  may 


'  NABER  Comments  at  5-6. 
'Broadcast  Joint  Commenters  Reply  Comments  at 
39-40. 


reduce  the  impact  of  these  rules  on 
small  businesses. 

A.  Radiofrequency  Devices 

The  radiofrequency  devices  affected 
by  this  rulemaking  are  low  power, 
unlicensed  transmitters  that  will  be 
used  to  provide,  on  millimeter  wave 
frequencies,  a  variety  of  services, 
including  vehicle  collision  avoidance 
and  high  data  rate/short  range  wireless 
data  communications.  Unlicensed 
personal  communications  service  (PCS) 
transmitters  are  also  radiofrequency 
devices.  Radiofrequency  devices  are 
subject  to  comphance  with  the  new  RF 
radiation  requirements  at  the  time  of 
equipment  authorization.  Therefore,  it 
will  be  the  equipment  manufactvuers 
and  importers  who  will  be  affected  by 
this  action. 

We  expect  most  of  the  firms  that 
would  be  interested  in  producing 
millimeter  wave  and  unlicensed  PCS 
devices  will  be  large  businesses.  We 
note  that  Ford  Motor  and  Hewlett 
Packard  have  expressed  interest  in 
milUmeter  wave  devices  and  filed 
comments  in  this  proceeding.  In 
addition.  Motorola  and  Ericsson 
Corporate,  both  large  equipment 
manufacturers,  have  expressed  interest 
in  manufactiiring  unhcensed  PCS 
devices.  Nevertheless,  it  is  conceivable 
that  small  businesses  will  also  want  to 
manufacture  these  devices. 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
radiofrequency  devices.  Therefore,  the 
appUcable  definition  of  small  entity  is 
the  definition  under  the  SBA  applicable 
to  the  "Communications  Services,  Not 
Elsewhere"  category.  A  small  millimeter 
wave  device  or  unUcensed  PCS  entity 
under  this  definition  is  one  with  less 
than  $11.0  million  in  annual  receipts.' 

The  Commission  has  not  yet 
authorized  any  millimeter  wave  devices, 
and  has  authorized  fewer  than  ten 
unlicensed  PCS  devices.  Both  these 
services  are  new,  so  we  really  don't 
know  how  many  appHcations  for 
equipment  authorization  we  may 
receive,  nor  how  many  small 
manufacturers  may  be  interested  in 
producing  these  products.  Since  the 
Regulatory  Flexibility  Act  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small 
businesses  in  this  category.  The  Census 
Bureau  estimates  indicate  that  of  the 
848  firms  in  the  "Communications 
Services,  Not  Elsewhere"  category.  775 
are  small  businesses.  Based  on  this 


information,  as  well  as  our  past 

experience  in  granting  equipment 
authorization  for  other  types  of 
radiofrequency  devices,  we  estimate 
that  50  percent  of  the  applications  for 
millimeter  wave  and  unlicensed  PCS 
devices  vmII  be  from  small  businesses. 

The  Commission  anticipates  that 
approximately  30  applications  will  be 
filed  annually  for  devices  that  operate  in 
the  millimeter  band  and  unlicensed  PCS 
spectrum.  All  of  these  applications  will 
require  an  initial  determination  of 
compliance  with  our  new  RF  guidelines. 
Of  these  devices,  ten  will  require 
specific  absorption  rate  (SAR)  modeling 
or  measurement,  which  adds  cost  to  the 
authorization  process. 

B.  Cellular  Radio  Telephone  Service 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
celltilar  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1,500  persons.*  Since  the 
Regulatory  Flexibility  Act  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small  cellular 
businesses  and  is  unable  at  this  time  to 
make  a  precise  estimate  of  the  number 
of  cellular  firms  which  are  small 
businesses. 

The  size  data  provided  by  the  SBA 
does  not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  cellular 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 
companies  with  500  or  more 
employees.'  We  therefore  used  the  1992 
Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  That  census  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1.178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees.* 
Therefore,  even  if  all  12  of  these  large 
firms  were  cellular  telephone 


'  13  CFR  §  121.201,  Sumlard  Industrial 
Classirication  (SK:)  Code  4899. 


»13  C.FJt  §  121.201.  Standard  Industrial 
Classification  (SIC)  Code  4812. 

'U-S.  Small  Business  Administration  1992 
Economic  Census  Employment  Report,  Bureau  of 
the  Census.  U.S.  Department  of  Commerce,  SIC 
Code  4812  (radiotelephone  communication* 
industry  data  adopted  by  the  SBA  Office  of 
Advocacy). 

■U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce.  1992  Census  of  Trajisportatlon. 
Communications,  and  Utilities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  5. 
Employment  Size  of  Firms:  19«2,  SIC  Code  4812 
(issued  May  1995). 
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companies,  ail  of  the  remainder  were 
small  businesses  under  the  SBA's 
definition.  We  assume  that,  for  purposes 
of  our  evaluations  and  conclusions  in 
the  Final  Regulatory  Flexibility 
Analysis,  all  of  the  current  cellular 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA.  Although  there 
are  1,758  cellular  licenses,  we  do  not 
know  the  number  of  cellular  licensees, 
since  a  cellular  licensee  may  own 
several  licenses. 

We  assume  that  all  of  the  current  rural 
cellular  licensees  are  small  businesses. 
Comments  filed  by  small  business 
associations,  the  Organization  for  the 
Protection  and  Advancement  of  Small 
Telephone  Companies  (OPASTCO), 
state  that  %  of  its  440  members  provide 
cellular  service,'  and  comments  filed  by 
the  Rural  Cellular  Association  (RCA) 
state  that  its  members  serve  80  cellular 
service  areas. '°  We  recognize  that  these 
numbers  represent  only  part  of  the 
current  rural  cellular  licensees  because 
there  might  be  other  niral  companies 
not  represented  by  either  association. 

The  rules  we  are  adopting  generally 
require  cellular  stations  to  make  a 
determination,  through  calculation  or 
measurement,  as  to  whether  a 
transmitter  faciUty  ■will  comply  with  the 
RF  radiation  exposure  limits.  If  the 
facility  does  not  comply  with  the  limits, 
then  the  applicant  (for  a  new  license,  a 
modification,  or  a  renewal  of  an  existing 
license)  must  file  an  Environmental 
Assessment  (EA)  pursuant  to  the 
National  Environment  Policy  Act.  The 
vast  majority  of  applicants  will  find 
their  facilities  in  compliance  with  the 
limits,  or  take  steps  such  as  controlling 
access  around  the  transmitting  facility, 
and  will  only  need  to  indicate  on  their 
application  that  they  comply  with  the 
limits.  Many  cellular  transmission 
facilities  are  categorically  exempted 
from  making  a  compliance 
determination  based  on  power  and/or 
antenna  height.  The  Commission 
processes  roughly  700  applications  for 
cellular  transmitters  facilities,  involving 
7,000  site  locations,  per  year. 
Approximately  2,800  transmitting 
facilities  will  exceed  categorical 
exclusion  criteria  and  will  require  a 
determination  of  compliance  with  our 
new  guidelines,  based  on  calculations  or 
measurements. 

Manufacturers  of  mobile  and  portable 
cellular  transmitters  wdll  have  to  make 
measurements,  or  in  some  cases 
calculations,  as  a  condition  for 
equipment  authorization.  Many  of  these 
manufacturers  are  likely  to  be  the  same 


as  those  that  will  manufacture 
unlicensed  PCS  transmitters,  as 
discussed  in  the  radiofrequency  device 
category  above.  Based  on  the 
information  presented  for 
radiofrequency  devices,  as  well  as  our 
past  experience  in  granting  equipment 
authorization  for  other  types  of 
radiofrequency  devices,  we  estimate 
that  50  percent  of  the  apphcations  for 
cellular  telephones  will  be  from  small 
businesses.  It  is  estimated  that  200 
mobile  and  portable  cellular 
transmitters  will  require  authorization 
per  year. 

C.  Personal  Conununications  Service 

The  broadband  PCS  spectrum  is 

divided  into  six  frequency  blocks 
designated  A  through  F.  Pursuant  to  47 
C.F.R.  §  24.720(b),  the  Commission  has 
defined  "small  entity"  for  Blocks  C  and 
F  licensees  as  firms  that  had  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years. 
This  regulation  defining  '"small  entity" 
in  the  context  of  broadband  PCS 
auctions  has  been  approved  by  the 
SBA." 

The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blocks  A,  B, 
and  C.  We  do  not  have  sufficient  data 
to  determine  how  many  small 
businesses  under  the  Conunission's 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  As  of  now,  there  are 
90  non-defaulting  winning  bidders  that 
qualify  as  small  entities  in  the  Block  C 
auction.  Based  on  this  information,  we 
conclude  that  the  number  of  broadband 
PCS  licensees  affected  by  the  rule 
adopted  in  this  Report  and  Order 
includes  the  90  non-defaulting  winning 
bidders  that  qualify  as  small  entities  in 
the  Block  C  broadband  PCS  auction. 

At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E,  and  F  for 
spectrum.  Therefore,  there  are  no  small 
businesses  currently  providing  these 
services.  However,  a  total  of  1,479 
licenses  will  be  awarded  in  the  D,  E, 
and  F  Block  broadband  PCS  auctions, 
which  are  scheduled  to  begin  on  August 
26,  1996.  Eligibility  for  the  493  F  Block 
licensees  is  limited  to  "entrepreneurs" 
with  the  average  gross  revenues  of  less 
than  $125  million.  However,  we  cannot 
estimate  how  many  small  businesses 
under  the  Commission's  definition  will 
v«n  F  Block  hcenses,  or  D  and  E  Block 
licenses.  Given  the  facts  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  nimiber  of 


prospective  D,  E,  and  F  Block  licensees 
can  be  made,  we  assume,  for  purposes 
of  our  evaluations  and  conclusions  in 
this  FRF  A,  that  all  of  the  licenses  will 
be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

After  all  PCS  licenses  have  been 
issued,  the  Commission  exp>ects  to 
receive  approximately  1 ,000 
applications  per  year  involving  10.000 
sites.  We  anticipate  that  3000  sites  will 
not  meet  the  categorical  exclusion 
criteria  and  will  involve  a  determination 
of  compliance  with  the  RF  exposure 
guidelines. 

As  in  the  case  of  cellular  telephones, 
mobile  and  portable  PCS  transmitters 
will  have  to  undergo  measurement  or 
modeling  to  determine  compliance  with 
the  RF  radiation  limits  as  a  condition  of 
equipment  authorization.  Again,  we 
estimate  that  50%  of  the  manufacturers 
vfill  be  small  businesses.  Although  we 
have  authorized  fewer  than  ten  PCS 
transmitters,  it  is  estimated  that 
eventually  50  of  such  devices  will  be 
authorized  each  year. 

D.  Private  Land  Mobile  Radio  Services, 
Speciahzed  Mobile  Radio 

Pursuant  to  47  C.F.R.  §  90.814(b)(1), 
the  Commission  has  defined  "small 
entity"  for  geographic  area  800  MHz  and 
900  MHz  SMR  Licenses  as  firms  that  had 
average  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  by  the 
SBA. '2 

The  rule  adopted  in  this  Report  and 
Order  applies  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
effect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 


»  OPASTCO  Comments  at  1-2  (filed  January  9. 
1995). 
'ORCA  Comments  at  2  (filed  January  9, 1995). 


' '  See  Implementation  ofSection  309(j)  of  the 
Communications  Act — Competitive  Bidding,  PP 
Docket  No.  93-253,  Fifth  Report  and  Order,  9  FIX 
Red  5532,  5581-84  (1994).  59  FR  37566  (July  22, 
1994). 


'-See  Amendment  of  Parts  2  and  90  of  the 
Commission's  Rules  to  Provide  for  the  Use  of  200 
Channels  Outside  the  Designated  Filing  Areas  in 
the  896-901  MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile  Radio  Pool,  PR 
Docket  No.  89-553,  Second  Order  on 
Reconsideration  and  Seventh  Report  and  Order,  11 
FCC  Red  2639,  2693-702  (1995),  60  FR  48913 
September  21. 1995  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the  800  MHz 
Frequency  Band,  PR  Docket  No.  93-144,  First 
Report  and  Order,  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rulemaking.  11 
FCC  Red  1463  (1995),  61  FR  6212,  February  16, 
1996. 
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to  request  information  regarding  the 
number  of  small  businesses  in  this 
category.  We  do  know  that  one  of  these 
firms  has  over  $15  million  in  revenues. 
We  assume,  for  purposes  of  our 
evaluations  and  conclusions  in  this 
FRFA,  that  the  remaining  existing 
extended  implementation 
authorizations  may  be  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  under  the  Commission's 
definition  in  the  900  NfHz  auction. 
Based  on  this  information,  we  conclude 
that  the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Report  and  Order  includes  these  60 
small  entities. 

No  auctions  have  been  held  for  800 
MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis  to  estimate,  moreover,  how 
many  small  entities  within  the  SBA's 
definition  will  win  these  licenses.  Given 
the  facts  that  nearly  all  radiotelephone 
companies  have  fewer  than  1,000 
employees  and  that  no  reUable  estimate 
of  the  number  of  prospective  800  MHz 
hcensees  can  be  made,  we  assume,  for 
purposes  of  our  evaluations  and 
conclusions  in  this  FRFA.  that  all  of  the 
Ucenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

The  Commission  receives  about  3,000 
applications  for  covered  SMR 
transmitters  facilities  per  year. 
Approximately  1 ,000  transmitters  will 
exceed  categorical  exclusion  criteria  and 
will  require  a  determination  of 
compliance.  In  addition,  as  in  the  case 
of  cellular  telephones  and  PCS.  mobile 
and  portable  covered  SMR  transmitters 
wrill  have  to  undergo  measurement  or 
modeling  to  determine  compliance  with 
MPE  and/or  SAR  requirements.  It  is 
estimated  that  200  of  such  devices  will 
require  authorization  per  year. 

E.  Satellite  Communications  Services 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
sateUite  communications  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 


companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons. 

Satellite  systems  authorized  by  the 
Commission  can  be  divided  into  the 
following  categories:  mobile  satellite 
service  (MSS)  non-geostationary 
satellite  orbit  (NGSO)  (low  or  medium 
orbit  satellites);  mobile  satellite  service 
geostationary;  mobile  satellite  service 
ship  stations;  and  fixed  satellite  service. 

In  the  MSS  NGSO  category  the 
commission  has  divided  its  spectrum 
allocation  into  small  and  large  NGSO.  In 
the  small  NGSO  or  small  low  Earth-orbit 
(LEO)  satellite  service  there  are  three 
existing  and  three  pending  or  further 
hcensees,  all  of  which  may  be 
considered  small  business  entities  in  the 
context  of  this  analysis.  These  licensees 
are  authorized  in  the  VHF/UHF  bands. 

In  the  large  LEO  MSS  category  of  MSS 
NGSO  there  are  three  existing  licensees 
and  three  pending  or  future  licensees  in 
the  1.6/2.5  GHz  band.  The  three  existing 
are  probably  not  small  business  entities 
and  the  three  pending  are  probably 
small  business  entities.  In  the  category 
of  geostationary  MSS  the  Commission 
has  licensed  one  consortium,  in  the  1.5/ 
1.6  GHz  band,  that  comprises  many 
small  business  entities. 

The  fixed  satellite  service  (FSS)  has 
generally  been  authorized  in  the  4/6  and 
11/12  GHz  band.  There  are  three  FSS 
licensees,  that  serve  domestic  US 
markets,  none  of  which  are  small 
business  entities.  There  are  also  two 
licensees  serving  international  markets 
with  FSS  authorizations  and  these 
entities  may  be  considered  small 
business  entities. 

It  should  be  noted  that  in  most  of  the 
satellite  areas  discussed  above  the 
Commission  issues  one  license  to  an 
entity  but  generally  issues  blanket 
license  authority  for  thousands  or  even 
hundreds  of  thousands  of  earth  stations 
or  hand  held  transceivers.  In  this 
analysis  we  have  considered  satellite 
companies  that  have  less  than  1500 
employees  to  be  small  business  entities. 
Therefore,  we  are  concluding  that  small 
business  entities  are  largely  affected  by 
this  proceeding  in  the  satellite  area. 

The  Commission  receives  about  600 
appUcations  for  satellite  facilities  per 
year.  All  applicants  must  make  a 
determination  of  compUance  with  the 
limits,  based  on  calculations  or 
measurements. 

F.  Radio  Broadcast  Service 

The  SBA  has  defined  small  radio 
broadcast  service  entities  based  on  their 
"annual  receipts"  specifically  in  13  CFR 
§  104,  and  its  calc\ilations  include  an 
averaging  process.  We  do  not  ciurently 


require  submission  of  financial  data 
from  licensees  that  we  could  use  to 
apply  the  SBA's  definition  of  a  small 
business.  Thus,  for  piu^joses  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  Umited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

Under  SBA  criteria  for  determining 
annual  receipts,  if  a  concern  has 
acquired  an  affiliate  or  been  acquired  as 
an  affiliate  during  the  applicable 
averaging  period  for  determining  annual 
receipts,  the  annual  receipts  in 
determining  size  status  include  the 
receipts  of  both  firms.  13  CFR. 
§  121.104(d)(1).  The  SBA  defines 
affiliation  in  13  CFR.  §  121.103.  While 
the  Commission  refers  to  an  affiliate 
generally  as  a  station  affiliated  writh  a 
network,  the  SBA's  definition  of  affifiate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR. 
§  121.103(a)(1).  The  SBA  considers 
factors  such  as  ownership,  management, 
previous  relationships  vdth  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiUation  exists.  13  CFR. 
§  121.103(a)(2).  Instead  of  making  an 
independent  determination  of  whether 
radio  and  television  stations  were 
affiliated  based  on  SBA's  definitions,  we 
relied  on  the  data  bases  available  to  us 
to  afford  us  that  information. 

We  have  performed  a  study  based  on 
the  data  contained  in  the  BIA 
Publications,  Inc.  Master  Access 
Television  Analyzer  Database,  which 
lists  a  total  of  1,141  full-power 
commercial  television  stations.  Low 
Power  Television  (LPTV)  Stations  and 
translator  stations  are  discussed  in 
paragraph  H  below.  It  should  be  noted 
that  the  percentage  figures  derived  firom 
the  data  base  may  be  underinclusive 
because  the  data  base  does  not  list 
revenue  estimates  for  noncommercial 
educational  stations,  and  these  are 
therefore  excluded  fi-om  our 
calculations  based  on  the  data  base. 
Non-commercial  stations  are  subject  to 
the  requirements  adopted  in  the  Report 
and  Order.  The  data  indicate  that,  based 
on  1995  revenue  estimates.  440  full- 
power  commercial  television  stations 
had  an  estimated  revenue  of  10.5 
milUon  dollars  or  less.  That  represents 
54  percent  of  commercial  television 
stations  with  revenue  estimates  listed  in 
the  BIA  program.  The  data  base  does  not 
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list  estimated  revenues  for  331  stations. 
Using  an  extreme  scenario,  if  those  331 
stations  for  which  no  revenue  is  listed 
are  counted  as  small  stations,  there 
would  be  a  total  of  771  stations  with  an 
estimated  revenue  of  10.5  milUon 
dollars  or  less,  representing 
approximately  68  percent  of  the  1,141 
commercial  television  stations  listed  in 
the  BIA  data  base. 

Alternatively,  if  we  look  at  owners  of 
commercial  television  stations  as  listed 
in  the  BIA  data  base,  there  are  a  total  of 
488  owners.  The  data  base  Usts 
estimated  revenues  for  60  percent  of 
these  owners,  or  295.  Of  these  295 
owners,  156  or  53  percent  had  annual 
revenues  of  less  than  $10.5  milhon. 
Using  an  extreme  scenario,  if  the  193 
owners  for  which  revenue  is  not  listed 
are  assumed  to  be  small,  the  total  of 
small  entities  would  constitute  72 
percent  of  owners. 

In  summary,  based  on  the  foregoing 
extreme  analysis  using  census  data,  we 
estimate  that  our  rules  will  apply  to  as 
many  as  1,150  commercial  and  non- 
commercial television  stations  (78 
percent  of  all  stations)  that  could  be 
classified  as  small  entities.  Using  the 
extreme  analysis  based  on  the  data  in 
the  BIA  data  base,  we  estimate  that  as 
many  as  approximately  771  commercial 
television  stations  (about  68  percent  of 
all  commercial  televisions  stations) 
could  be  classified  as  small  entities.  As 
we  noted  above,  these  estimates  are 
based  on  a  definition  that  we  beheve 
greatly  overstates  the  number  of 
television  broadcasters  that  are  small 
businesses.  Further,  it  should  be  noted 
that  under  the  SBA's  definitions, 
revenues  of  affiUates  that  are  not 
television  stations  should  be  aggregated 
with  the  television  station  revenues  in 
determining  whether  a  concern  is  small. 
The  estimates  overstate  the  number  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  such  revenues  from  non- 
television  affiliated  companies. 

In  addition,  according  to  the  SBA's 
regulations,  a  radio  broadcasting  station 
must  have  annual  gross  receipts  of  $5.0 
million  or  less  in  order  to  qualify  as  a 
small  business  concern. ^^  There  are 
approximately  10,250  commercial  radio 
broadcasting  stations  and  1,810 
noncommercial  radio  broadcast  stations 
of  all  sizes  in  the  nation,  with 
approximately  5,200  different 
commercial  licensees.  For  the  same 
reasons  as  above,  the  exact  number  of 
small  radio  broadcasting  entities  to 
which  the  eUmination  of  the  rule  will 
apply  is  unknowTi.  Based  on  1996 
revenue  estimates,  the  BIA  Publications, 


"  13  CFR.  §121.201. 


Inc.  Master  Access  Analyzer  Database 
indicates  that  3,314  commercial  radio 
stations  had  an  estimated  revenue  of 
$5.0  miUion  or  less.  That  represents 
approximately  32  percent  of  commercial 
radio  stations  with  revenue  estimates 
Usted  in  the  BIA  program.  The  data  base 
does  not  list  estimated  revenue  for  6,571 
stations.  Using  the  most  extreme 
scenario,  if  those  6,571  stations  for 
which  no  revenue  estimates  is  listed  are 
counted  as  small  stations,  there  would 
be  a  total  of  9,885  stations  with  an 
estimated  revenue  of  $5.0  or  less, 
representing  approximately  96  percent 
of  the  10,257  commercial  radio  stations 
hsted  in  the  BIA  data  base. 

Alternatively,  if  we  look  at  owners  of 
commercial  radio  stations  as  Usted  in 
the  BIA  data  base,  there  are  a  total  of 
5,207  owmers.  The  data  base  lists 
estimated  revenues  for  29  percent  of 
these  owners,  or  1,532.  Of  these  1,532 
owners,  1 ,344  or  88  percent  had  annual 
revenue  of  less  than  $5.0  million.  Using 
the  most  extreme  scenario,  if  the  3,675 
owTiers  for  which  revenue  estimates  are 
not  listed  are  assumed  to  be  small 
businesses,  then  the  total  of  small 
entities  would  constitute  96  percent  of 
commercial  radio  station  ov«iers. 
Further,  many  noncommercial  radio 
broadcasters  are  considered  to  be  small 
entities.  Thus,  a  large  number  of 
licensees  of  radio  broadcast  facilities  of 
several  types  (commercial  AM, 
commercial  FM,  and  noncommercial 
FM  stations)  could  benefit  from  the  rule 
amendment  herein  adopted. 

The  Commission  receives  about  1,800 
applications  for  broadcast  facilities  per 
year.  All  applicants  must  make  a 
determination  of  compliance  with  the 
limits,  either  by  calculation  or 
measurement. 

G.  Stations  in  the  Maritime  Services 

This  item  would  require  Ucensees  and 
applicants  for  ship  satellite  earth 
terminals  to  make  a  determination  of 
compliance  with  the  new  RF  radiation 
requirements.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  ship  satellite  earth  station 
licensees.  Therefore,  the  appHcable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1 ,500  persons. 

Ship  MSS  is  similar  to  geostationary 
MSS,  as  discussed  above,  except  that 
earth  stations  are  aboard  maritime 
vessels  rather  than  traditional  earth 
stations  in  the  MSS.  In  the  area  of  ship 
MSS  the  Commission  has  two  pending 
licensees  for  operation  of  the  satellite 


service,  one  of  which  can  be  considered 
small  business. 

The  Commission  receives  about  272 
applications  for  ship  earth  stations  per 
year.  All  applicants  must  make  a 
determination  of  compliance  with  the 
new  RF  radiation  limits. 

H.  Experimental,  Auxiliary,  and  Special 
Broadcast  and  Other  Program 
CKsthbution  Services 

This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  It  also  includes 
Instructional  Television  Fixed  Service 
stations,  which  are  used  to  relay 
programming  to  the  home  or  office, 
similar  to  that  provided  by  cable 
television  systems.  The  Commission  has 
not  developed  a  definition  of  small 
entities  applicable  to  broadcast  auxiliary 
hcensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1,500  persons. 

There  are  currently  2,637  FM 
translators  and  boosters.  4,910  TV 
translators,  and  1,903  Low  Power  TV 
stations  which  will  be  affected  by  the 
new  requirements.'*  There  are  also 
2,032  ITFS  licensees.  The  FCC  does  not 
collect  financial  information  on  any 
broadcast  facility  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  auxiliary  broadcast 
facilities.  We  believe,  however,  that 
most,  if  not  all,  of  these  auxiliary 
facilities,  including  Low  Power  TV 
stations,  could  be  classified  as  small 
businesses  by  themselves.  We  also 
recognize  that  most  translators  and 
boosters  are  owmed  by  a  parent  station 
which,  in  some  cases,  would  be  covered 
by  the  revenue  definition  of  small 
business  entity  discussed  above.  These 
stations  would  likely  have  annual 
revenues  that  exceed  the  SBA  maximum 
to  be  designated  as  a  small  business 
(either  $5  million  for  a  radio  station  or 
$10.5  miUion  for  a  TV  station).  As  we 
indicated  earUer,  96%  of  radio  stations 
and  78%  of  TV  stations  are  designated 
as  small. 

The  approximate  number  of  aimual 
applications  processed  by  the 
Commission  for  this  service  is  1,032.  All 
of  these  applications  would  be  required 
to  have  a  determination  made  regarding 


><  FCX;  news  release.  Broadcast  Station  Totals  as 
of  June  30, 1996,  released  July  10.  1996. 
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compliance  with  the  new  RF  radiation 
limits. 

I.  Multipoint  Distribution  Service  (MDS) 

This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office, 
similar  to  that  provided  by  cable 
television  systems.  The  Commission  has 
not  developed  a  definition  of  small 
entities  applicable  to  MDS  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1.500 
persons.  There  are  1 ,800  MDS  stations 
currently  lirpntpH  and  .500  applications 
for  additional  channels. 

The  approximate  number  of  annual 
applications  processed  by  the 
Commission  for  MDS  is  900.  It  is 
estimated  that  of  the  900  processed, 
only  113  will  not  meet  the  categorical 
exclusion  criteria  and  have  to  make  a 
determination  of  compliance  with  the 
RF  radiation  limits. 

J.  Paging  and  Radiotelephone  Service, 
and  Private  Land  Mobile  Radio  Services, 

Paging  Operations 

Since  the  Commission  has  not  yet 
approved  a  definition  for  paging 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  less 
than  1,500  persons. 

The  Commission  anticipates  that  a 
total  of  15,531  non-nationwide 
geographic  area  licenses  will  be  granted 
or  auctioned.  The  geographic  area 
hcenses  will  consist  of  3.050  MTA 
licenses  and  12,481  EA  licenses.  In 
addiUon  to  the  47  Rand  McNally  MTAs, 
the  Conunission  is  licensing  Alaska  as  a 
separate  MTA  and  adding  three  MTAs 
for  the  U.S.  territories,  for  a  total  of  51 
MTAs.  No  auctions  of  paging  hcenses 
has  been  held  yet.  and  there  is  no  basis 
to  determine  the  number  of  licenses  that 
will  be  awarded  to  small  entities.  Given 
the  fact  that  nearly  all  radiotelephone 
companies  have  fewer  than  1.000 
employees,  and  that  no  reliable  estimate 
of  the  number  of  prospective  paging 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  FRFA,  that  all  the 
15.531  geographic  area  paging  licenses 
will  be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  Small  Business 
Administration  (SBA). 

We  estimate  that  the  approximately 
600  current  paging  carriers  could  take 
the  opportunity  to  partition  and  or/ 
disaggregate  a  Ucense  to  obtain  an 
additional  license  through  partitioning 
or  disaggregation.  We  estimate  that  up 


to  48,393  licensees  or  potential 
Ucensees  could  take  the  opportunity  to 
partition  and/or  disaggregate  a  license 
or  obtain  a  license  through  partitioning 
or  disaggregation.  This  number  is  based 
on  the  total  estimate  of  paging  carriers 
(approximately  600)  and  non- 
nationwide  geographic  area  hcenses  to 
be  awarded  (15,531)  and  our  estimate 
that  each  Ucense  will  probably  not  be 
partitioned  and/or  disaggrageted  to  no 
more  than  three  parties.  Given  the  fact 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees,  and  that  no  reliable  estimate 
of  the  number  of  future  paging  Ucensees 
can  be  made,  we  assume  for  purposes  of 
this  FRFA  that  all  of  the  Ucensees  will 
be  awarded  to  small  businesses.  We 
believe  that  it  is  possible  that  a 
significant  number  of  up  to 
approximately  48,393  Ucensees  or 
potential  Ucensees  who  could  take  the 
opportimity  to  partition  and/or 
disaggregate  a  license  or  who  could 
obtain  a  Ucense  through  partitioning 
and/or  disaggregation  will  be  a  small 
business. 

The  Commission  receives  about 
10.000  appUcations  for  paging  faciUties 
per  year.  Approximately  1,176 
transmitters  will  exceed  categorical 
exclusion  criteria  and  will  require  a 
determination  of  compliance  with  the 
new  guidelines,  either  by  measurement 
or  calculation. 

K.  Experimental  Radio  Service 

The  Commission  has  not  developed  a 
definition  of  smaU  entities  applicable  to 
experimental  Ucensees.  Therefore,  the 
appUcable  definition  of  small  entity  is 
the  definition  under  the  Small  Business 
Administration  (SBA)  rules  appUcable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1,500  persons."  Since  the 
Regulatory  Flexibility  Act  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small 
experimental  radio  businesses  and  is 
unable  at  this  time  to  make  a  precise 
estimate  of  the  number  of  Experimental 
Radio  Services  which  are  small 
businesses. 

The  majority  of  experimental  licenses 
are  issued  to  compsmies  such  as 
Motorola  and  Department  of  Defense 
contractors  such  as  Northrop,  Lockheed 
and  Martin  Marietta.  Businesses  such  as 
these  may  have  as  many  as  200  hcenses 
at  one  time.  The  majority  of  these 
appUcations,  70  percent,  are  from 


"  13  CF.R.  §  121.201,  Standard  Industrial 
Classification  (SIC]  Code  4812. 


entities  such  as  these.  Given  this  fact, 
the  remaining  30  percent  of 
applications,  we  assume,  for  purposes  of 
our  evaluations  and  conclusions  in  this 
FRFA.  will  be  awarded  to  small  entities, 
as  that  term  is  defined  by  the  SBA. 

The  Commission  processes 
approximately  1,000  applications  a  year 
for  experimental  radio  operations. 
About  half  or  500  of  these  are  renewals 
and  the  other  half  are  for  new  licenses. 
Approximately  500  of  these  applications 
will  be  required  to  make  an  initial 
determination  of  compliance  with  our 
new  RF  guidelines. 

IV.  Summarv  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements: 

Applicants  that  arc  subject  to  the  new 
RF  radiation  guidelines  (i.e.,  not 
categorically  excluded),  are  required  to 
make  a  statement  on  any  appUcation 
filed  with  the  Commission  indicating 
that  they  comply  with  the  RF  radiation 
Umits.  Technical  information 
supporting  that  statement  must  be 
retained  by  the  applicant,  and  provided 
to  the  Commission  upon  request.  In 
some  cases,  the  applicant  will  be  able  to 
determine  compliance  by  making 
calculations  or  reading  applicable 
Uterature,  including  OST  Bulletin  No. 
65.  In  other  cases,  detailed 
measurements  of  the  transmitting 
facility  may  be  necessary.  In  addition, 
steps  to  control  access  to  the  facility, 
such  as  warning  signs  or  fences,  may  be 
required.  Manufacturers  of  radio 
transmitting  equipment  will,  as 
indicated  above,  need  to  make  MPE 
and/or  SAR  measurements  that  will 
need  to  form  part  of  the  manufacturer's 
records  for  equipment  authorization. 

Reporting 

Reporting  requirements  are  limited  to 
certain  classes  of  applicants  and 
licensees  for  which  the  potential  for 
human  exposure  to  RF  emissions  is  the 
greatest.  Most  applicants  and  licensees 
are  categoricaUy  excluded  from 
routinely  evaluating  their  facilities, 
operations  or  transmitters  for 
compliance  with  the  new  RF  exposiue 
guidelines.  The  National  Environmental 
PoUcy  Act  (NEPA),  upon  which  our 
rules  are  based,  allows  "categorical 
exclusion"  of  large  classes  of  actions 
that  generally  do  not  provide  an 
opportunity  for  causing  significant 
environmental  impact,  such  as  would 
result  from  human  exposure  to  RF 
emissions  in  excess  of  the  guidelines.  In 
this  case,  the  "actions"  excluded  are  the 
granting  of  Commission  applications 
and  authorizations.  Therefore,  we  are 
categorically  excluding  many 
appUcations  submitted  to  the 
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Commission  from  routine  evaluation  for 
compliance  with  the  RF  guidelines.  This 
exclusion  significantly  limits  burden  on 
our  regulatees,  including  many  small 
businesses.  The  category  exclusions 
apply  to  all  radio  services  except  those 
listed  in  section  IV  above  and  the  radio 
amateur  service.  This  means,  for 
example,  that  all  land  mobile  and  public 
safety  two-way  systems  are  categorically 
excluded. 

Applicants  in  services  that  are  not 
categorically  excluded  may  also  be 
categorically  excluded  from  determining 
compliance  based  on  antenna  location 
or  station  power.  Applicants  who  are 
not  categorically  excluded  are  required 
to  make  a  statement  on  certain 
application  forms  filed  with  the 
Commission  indicating  whether  they 
comply  with  our  environmental  rules. 
This  action  by  a  licensee  or  applicant  is 
the  primary  reporting  requirement.  In 
addition,  supporting  information  (such 
as  measurement  data,  site  drawings,  and 
calculations)  may  be  requested,  in 
certain  cases,  to  justify  the  statement 
made  on  a  Commission  form. 

Recordkeeping 

The  Commission  has  no  specific 
recordkeeping  requirements  related  to 
comphance  with  the  RF  exposure 
guidelines.  This  has  not  changed  from 
the  rules  previously  in  place  regarding 
compliance  with  RF  exposure 
guidelines.  The  Commission  does 
reserve  the  right  to  request  information 
supporting  the  answer  an  applicant 
gives  on  a  form.  Such  information 
would  normally  be  technical  in  nature 
and  could  involve  a  report  of 
calculations  performed  or 
measurements  made  to  determine 
compliance.  Therefore,  many  applicants 
and  licensees  may  keep  information 
related  to  their  compliance  on  file  in 
some  form  for  their  own  records.  The 
Commission  provides  applicants  with 
guidance  on  performing  calculations  or 
measurements  through  its  OST  Bulletin 
No.  65,  which  is  being  updated  to  reflect 
the  new  guidelines.  In  many  cases,  an 
applicant  or  licensee  can  easily  use  this 
bulletin  to  determine  compliance 
through  the  use  of  charts,  figures  and 
tables.  This  largely  eliminates  the  need 
for  keeping  a  detailed  analj^ic  report  in 
many  cases.  Manufacturers  of 
equipment  who  are  required  to  evaluate 
portable  or  mobile  devices  would  likely 
have  to  perform  more  detailed  analysis 
and  keep  on  file  a  specific  technical 
report  for  review  by  the  Commission  if 
requested.  Also,  in  a  few  cases  involving 
multiple  transmitters  at  large  antenna 
farms  detailed  measurement  studies 
may  be  necessary.  Reports  of  such 
studies  would  be  retained  by  an 


applicant  to  provide  evidence  of 
compliance  if  required. 

Other  Compliance  Requirements  < 

As  was  true  for  the  previous  rules, 
there  are  no  specific  compliance 
requirements,  as  such.  Under  the 
Commission's  NEPA  rules,  applicants 
and  licensees  are  required  to  submit  an 
Environmental  Assessment  (EA)  if  they 
do  not  comply  with  our  RF  exposure 
guidelines  (47  CFR  §  1.1311).  An  EA  is 
a  detailed  accoimting  of  the 
consequences  created  by  a  specific 
action  that  may  have  a  significant 
environmental  impact,  in  this  case  a 
Commission  authorization  of  a 
transmitter  or  facility  that  exceeds  the 
RF  guidelines.  An  EA  would  be 
evaluated  by  the  Commission  to 
determine  whether  the  authorization 
should  be  granted  in  view  of  the 
environmental  impact.  In  reality,  this 
leads  to  a  de  facto  compliance 
requirement,  since  most  applicants  and 
licensees  who  are  not  categorically 
excluded  (see  above)  undertake 
measures  to  ensure  comphance  before 
submitting  an  appUcation  in  order  to 
avoid  the  preparation  of  a  costly  and 
time-consuming  EA.  For  this  reason  EAs 
are  rarely  filed  with  the  Commission. 
This  has  not  changed  from  the  existing 
rules.  As  for  determining  compliance,  as 
mentioned  above,  the  Commission 
provides  applicants  with  specific 
guidance  in  the  form  of  a  technical 
bulletin.  This  bulletin  is  designed  to 
minimize  the  effort  and  burden  required 
by  an  applicant  to  determine 
compliance  with  the  guidelines  prior  to 
submitting  an  application.  Many 
options  are  available  for  ensuring 
compliance,  including  restricting  access 
to  an  area  where  high  RF  levels  exist, 
using  warning  signs  or  fences  to  provide 
notice  of  potential  RF  exposure,  use  or 
protective  shielding  or  warning  devices, 
reduction  of  power  when  people  are  in 
high  RF  areas  and,  in  the  case  of 
portable  and  mobile  devices,  designing 
devices  to  minimize  RF  absorption  in 
the  body  of  the  user. 

Skills  Needed  to  Meet  Requirements 

If  a  station  is  not  categorically 
excluded,  then  the  licensee  or  applicant 
must  make  a  determination  of  whether 
the  station  wiU  comply  with  the  RF 
radiation  limits.  This  study  can  be  done 
by  calculation  or  measurement, 
depending  upon  the  situation.  The 
calculations  can  be  done  in  many  cases 
by  a  radio  technician  or  engineer 
familiar  with  radio  propagation.  If 
measurements  are  necessary,  then  a 
radio  technician  or  engineer  will  also  be 
required. 


The  appUcant  must  indicate  on  its 
application  that  it  meets  the  NEPA 
requirements  and,  therefore,  does  not 
exceed  the  RF  radiation  limits.  This  is 
usually  done  by  checking  a  box  on  a 
form,  which  can  be  done  by  a  clerical 
person. 

V.  Steps  Taken  to  Minimize  the 
Economic  Impact  on  Small  Entities 

The  Commission  has  made  every 
effort  to  devise  ways  to  minimize  the 
impact  of  the  new  RF  limits  on  small 
entities,  while  psjjtecting  the  health  and 
safety  of  the  publi^>Hewever.  we  have 
incorporated  sufficientflexllJlllly  in  the 
procedures  to  make  compliance  as 
minimally  burdensome  as  possible.  We 
have  taken  the  following  steps  to  ease 
the  impact  on  small  businesses. 

1 .  The  Commission  has  created  a 
categorical  exclusion  that  requires  only 
those  transmitters  that  appear  to  have 
the  highest  potential  to  create  a 
significant  environmental  effect  to 
perform  an  environmental  evaluation. 

2.  The  Commission  will  revise  OST 
Bulletin  No.  65  to  provide  guidance  for 
determining  comphance  with  FCC- 
specified  RF  limits.  This  should  be  of 
particular  assistance  to  small  businesses 
since  it  will  provide  straightforward 
information  that  should  allow  a  quick 
understanding  of  the  requirements  and 

a  quick  assessment  of  the  potential  for 
compliance  problems  without  the  need 
for  an  expensive  consultant  or 
measurement. 

3.  The  Commission  allows  various 
methods  for  ensuring  compliance  with 
RF  limits  such  as  fencing,  warning 
signs,  labels,  and  markings,  locked 
doors  in  roof-top  areas,  and  the  use  of 
personal  monitors  and  RF  protective 
clothing  in  an  occupational 
environment. 

4.  The  Commission  has  rejected  its 
initial  proposal  to  adopt  induced  and 
contact  currents  limits  due  to  the  lack 
of  reliable  equipment  available. 

5.  The  Commission  has  specified  a 
variety  of  acceptable  testing  methods 
and  procedures  that  may  be  used  to 
determine  compliance.  This  will  allow 
each  small  business  to  choose  a 
procedure  that  best  meets  its  needs  in 
the  manner  that  is  least  burdensome  to 
it. 

6.  The  Commission  has  always 
allowed  multiple  transmitter  sites,  i.e., 
antenna  farms,  to  pool  their  resources 
and  have  only  one  study  done  for  the 
entire  site.  This  is  very  common  at  sites 
that  have  multiple  entities  such  as  TV, 
FM,  paging,  cellular,  etc.  In  most 
circumstances,  rather  than  each  licensee 
hiring  a  separate  consultant  and 
submitting  a  study  showing  their 
compliance  with  the  guideUnes,  one 
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consulting  radio  technician  or  radio 
engineer  can  be  hired  by  the  group  of 
licensees  The  consultant  surveys  the 
entirti  site  for  compliance  and  gives  his 
recommendations  and  findings  to  each 
of  the  licensees  at  the  site.  The  licensees 
can  then  use  the  findings  to  show  their 
compliance  with  the  guidelines.  In  this 
way  the  cost  of  compliance  is 
minimized  as  no  one  licensee  has  to  pay 
the  entire  consulting  fee,  rather  just  a 
portion  of  it. 

The  Commission  has  determined  cost 
of  performing  an  environmental 
evaluation  is  minimal  for  87  percent  of 
the  businesses  required  to  determine 
compliance.  In  normal  situations,  an 
environmental  evaluation  can  be 
performed  within  1  hour  or  less  with 
the  use  of  the  revised  OST  Bulletin  No. 
65.    Evaluating  Compliance  With  FXX- 
Specified  Guidelines  for  Human 
Exposure  to  Radio  Frequency 
Radiation."  In  situations  involving 
devices  intended  to  be  used  in  close 
proximity  to  the  body,  only  PCS, 
cellular,  and  SMR  portable  and  mobile 
devices  will  be  required  to  evaluate 
compliance  under  the  Commission's 
equipment  authorization  process. 

Report  to  Conj^ress 

The  Commission  shall  send  a  copy  of 
this  P'lnai  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  5 
use  t»  801(a)(1)(A).  A  copy  of  this 
FRF.-\  will  also  be  published  in  the 
Federal  Register 

List  of  Subjects 

47  CFR  Fart  1 

Environmental  impact  statement, 
Federal  Communications  Commission, 
Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  2 

Federal  Communications 
Conmiission,  Radio,  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  15 

Computer  technology.  Federal 
Communications  Commission, 


Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  24 

Federal  Communications 
Commission,  Personal  communications 
service. 

47  CFR  Part  97 

Commimications  equipment,  Federal 
Communications  Commission,  Radio. 

Federal  Communications  Commissian 
WUliuB  F.  CatoM. 
Acting  Secretary. 

Rule  ChaagM 

Title  47  of  the  Code  of  Federal 
Regulations,  parts  1,  2, 15,  24  and  97  are 
amended  as  follows: 

PART  1— PRACTICE  AND 

PROCEDURE 

1.  I  he  authority  citation  for  part  1 
continues  to  read  as  follows: 

AwtlMrity:  47  U.S.C.  151, 154,  303  and 
309(j)  unless  otherwise  noted. 

2.  Section  1.1307  is  amended  by 
revising  par^raph  (b).  by  removing 
notes  1,  2  and  3  following  paragraph  (b), 
and  by  adding  new  paragraph  (e)  to  read 
as  follows: 

S  1.1307    Actions  that  may  hav«  a 
slgnMcant  environmentat  effect  for  which 
Envtronmerta!  Ass-'ssments  (EAs)  must  be 
pnparmL 

•        •        •        *        * 

(b)  In  addition  to  the  actions  listed  in 
paragraph  (a)  of  this  section. 
Commission  actions  granting 
construction  permits,  licenses  to 
transmit  or  renewals  thereof,  equipment 
authorizations  or  modifications  in 
existing  facilities,  require  the 
preparation  of  an  Environmental 
Assessment  (EA)  if  the  particular 
facility,  operation  or  transmitter  would 
cause  human  exposure  to  levels  of 
radiofrequency  radiation  in  excess  of 
the  limits  in  §  1.1310  and  §  2.1093  of 
this  chapter.  Applications  to  the 
Conunission  for  construction  permits. 
licenses  to  transmit  or  renewals  thereof, 
equipment  authorizations  or 
modifications  in  existing  facilities  must 
contain  a  statement  confirming 
compliance  with  the  limits  unless  the 
facility,  operation,  or  transmitter  is 


categorically  excluded,  as  discussed 
below   Technical  information  showing 
the  basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

(1)  The  exposure  limits  in  §  1.1310  are 
generally  applicable  to  all  facilities. 
operations  and  transmitters  regulated  by 
the  Commission  However,  a 
determination  of  compliance  with  the 
exposure  limits  in  §  1.1310,  and 
preparation  of  an  EA  if  the  limits  are 
exceeded,  is  necessary  only  for 
facilities,  operations  and  transmitters 
that  fall  into  the  categories  listed  in 
Table  1.  or  those  specified  in  paragraph 
('b)(2)  of  this  section.  All  other  facilities, 
operations  and  transmitters  are 
categoncally  excluded  from  making 
such  studies  or  preparing  an  EA.  except 
as  indicated  in  paragraphs  (c)  and  (d)  of 
this  section.  For  purposes  of  Table  1. 
"rooftop"  means  the  roof  or  otherwise 
outside,  topmost  level  or  levels  of  a 
building  structure  that  is  occupied  as  a 
workplace  or  residence  and  where 
either  workers  or  the  general  public  may 
have  access  The  term  "power"  in 
column  2  of  Table  1  refers  to  total 
operating  power  of  the  transmitting 
operation  in  question  in  terms  of 
effective  radiated  power  (ERP). 
equivalent  isotropically  radiated  power 
(EIRPj.  or  peak  envelope  power  (PEP), 
as  defined  in  ^  2. 1  of  this  chapter.  For 
the  case  of  the  Cellular  Radiotelephone 
Service,  subpart  H  of  part  22  of  this 
chapter;  the  Personal  Communications 
Service,  part  24  of  this  chapter  and 
covered  Specialized  Mobile  Radio 
Service  operations,  part  90  of  this 
chapter,  the  phrase  "total  power  of  all 
channels"  in  column  2  of  Table  1  means 
the  sum  of  the  ERP  or  EIRP  of  all  co- 
located  simultaneously  operating 
transmitters  of  the  facility.  When 
applying  the  criteria  of  Table  1, 
radiation  in  all  directions  should  be 
considered.  For  the  case  of  transmitting 
facilities  using  sectorized  transmitting 
antennas,  applicants  and  licensees 
should  apply  the  criteria  to  all 
transmitting  channels  in  a  given  sector, 
noting  that  for  a  highly  directional 
antenna  there  is  relatively  little 
contribution  to  ERP  or  EIRP  sunmiation 
for  other  directions. 


Table  1  .—Transmitters,  Faciuties  and  Operations  Subject  to  Routine  Environmental  Evaluation 


Service  (Titte  47  CFR  Rule  Part) 


Experimental  Radio  Services  (part  5) 
RadK)  Frequency  Devices  (part  15)  ... 


Evaluation  requred  if: 


Power  ->  100W  ERP  (i64W  EIRP> 

MWifneter  wave  devices  operating  in  one  ol  the  tottowing  Dands  46,7- 

46.8  GHz.  59  0-64  0  GHz  or  76.0-77.0  GHz  (see  §§15.253  and 

15  255  oi  ttus  chapter) 
Unlicensed  persona*  communtcations  service  devices  operating  under 

sufjpart  D  o*  this  chapter 


UMI 


Federal  Register  /  Vol.  61,  No.  153  /  Wednesday,  August  7,  1996  /  Rules  and  Regulations     41015 


Table  1 .— Transwitters,  Facilities  and  Operations  Subject  to  Routine  Environmental  Evaluation— Continued 


Service  (Title  47  CFR  Rule  Part) 


Evaluation  required  if: 


Multipoint  Distrilxjtion  Service  (subpart  K  of  part  21) 


"agir^g  and  Radiotelephone  Service  (subpart  E  of  part  22) 


Cellular  Radiotelephone  Service  (subpart  H  of  part  22) 


Personal  Communications  Services  (part  24) 


Satellite  Communications  (part  25) 

Radio  Broadcast  Services  (part  73)  

Experimental,  auxiliary,  and  special  t>roadcast  and  other  program  dis- 
tributional services  (part  74). 


Stations  in  the  Maritime  Sen/ices  (part  80)  

Private  Land  Mobile  Radio  Services  Paging  Operations  (part  90) 


Private  Land  Mobile  Radio  Services  Specialized  Mobile  Radio  C'cov- 
ered"  providers  only— see  below)'  (part  90). 


Amateur  Radio  Service  (part  97) 


Non-rooftop  antennas:  height  above  ground  level  to  radiation  center  < 

10  m  and  power  >  1640  W  EIRP. 
Rooftop  antennas:  Power  >  1640W  EIRP. 
Non-rooftop  antennas:  height  above  ground  level  to  radiation  center  < 

10  m  and  power  >  1000W  ERP  (1640  W  EIRP). 
Rooftop  antennas:  power  >  1 0OOW  ERP  (l  640W  EIRP). 
Non-rooftop  antennas:  height  atxjve  ground  level  to  radiation  center  < 

10  m  and  total  power  of  all  channels  >  lOOOW  ERP  (1640  W  EIRP). 
Rooftop  antennas:  total  power  of  all  channels  >  1000W  ERP  (1640W 

EIRP). 

(1)  Narrowt)and  PCS  (sutjpart  D):  non-rooftop  antennas:  height  above 
ground  level  to  radiation  center  <1 0  m  and  total  power  of  all  chan- 
nels >  ^000\N  ERP  (1640  W  EIRP). 

Rooftop  antennas:  total  power  of  all  channels  >  lOOOW  (1640W  EIRP). 

(2)  Broadband  PCS  (sulDpart  E):  non-rooftop  antennas:  height  atx>ve 
grourKl  level  to  radiation  center  <1 0  m  and  total  power  of  all  charv 
nels  >  2000W  ERP  (3280  W  EIRP). 

Rooftop  antennas:  total  power  of  all  channels  >  2000W  (3280W  EIRP). 

All  included. 

All  included. 

Subparts  A,  G,  L:  power  >  lOOW  ERP. 

Sutjpart  I:  non-rooftop  antennas:  height  above  ground  level  to  radiation 

center  <  1 0  m  ar)d  power  >  1 640  W  EIRP. 
Rooftop  antennas:  power  >  1640W  EIRP. 
Ship  earth  stations  only. 
Non-rooftop  antennas:  height  abowe  ground  level  to  radiation  center  < 

10  marjd  power  >  1000W  ERP  (1640  W  EIRP). 
Rooftop  antennas:  power  >  1000W  ERP  (1640W  EIRP). 
Non-rooftop  antennas:  height  above  ground  level  to  radiation  center  < 

10  m  and  total  power  of  all  channels  >  1000W  ERP  (1640  W  EIRP). 
Rooftop  antennas:  total  power  of  all  channels  >  1000W  ERP  (1640W 

EIRP). 
Transmitter  power  >  SOW  PEP. 


1  Note:  "Covered"  SMR  providers  includes  geographic  area  SMR  licensees  in  the  800  MHz  and  900  MHz  bands  that  offer  real-time,  two-way 
switched  voice  service  that  is  interconnected  with  the  public  switched  networt<  and  lncumt)ent  Wide  Area  SMR  licensees,  as  defined  in  §20.3  of 
this  chapter. 


(2)  Mobile  and  portable  transmitting 
devices  that  operate  in  the  Cellular 
Radiotelephone  Service,  the  Personal 
Communications  Services  (PCS),  the 
Satellite  Communications  Services,  the 
Maritime  Services  (ship  earth  stations 
only)  and  covered  Specialized  Mobile 
Radio  Service  providers  authorized 
under  subpart  H  of  part  22,  part  24,  part 
25,  part  80,  and  part  90  of  this  chapter 
are  subject  to  routine  enviroiunental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization  or  use,  as 
specified  in  §§  2.1091  and  2.1093  of  this 
chapter.  All  unlicensed  PCS  and 
millimeter  wave  devices  are  also  subject 
to  routine  environmental  evaluation  for 
RF  exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 

§  15.253(f),  §  15.255(g),  and  §  15.319(i) 
of  this  chapter.  All  other  mobile, 
portable,  and  unficensed  transmitting 
devices  are  categorically  excluded  from 
routine  environmental  evaluation  for  RF 
exposiu^  under  §§  2.1091  and  2.1093  of 
this  chapter  except  as  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 

(3)  In  general,  when  the  guidelines 
specified  in  §  1.1310  are  exceeded  in  an 
accessible  area  due  to  the  emissions 


from  multiple  fixed  transmitters,  actions 
necessary  to  bring  the  area  into 
comphance  with  the  guidelines  are  the 
shared  responsibility  of  all  licensees 
whose  transmitters  produce  field 
strengths  or  power  density  levels  at  the 
area  in  question  in  excess  of  1%  of  the 
exposure  limits  applicable  to  their 
particular  transmitter. 

(i)  Applicants  for  proposed  (not 
otherwise  excluded)  transmitters, 
facilities  or  modifications  that  would 
cause  non-compliance  with  the  limits 
specified  in  §  1.1310  at  an  accessible 
area  previously  in  compliance  must 
submit  an  EA  if  emissions  fi"ora  the 
applicant's  transmitter  or  facility  would 
result  in  a  field  strength  or  power 
density  at  the  area  in  question  that 
exceeds  1%  of  the  exposure  limit 
applicable  to  that  transmitter  or  facility. 

(ii)  Renewal  applicants  whose  (not 
otherwise  excluded)  transmitters  or 
facilities  contribute  to  the  field  strength 
or  power  density  at  an  accessible  area 
not  in  compliance  with  the  limits 
specified  in  §  1.1310  must  submit  an  EA 
if  emissions  fi-om  the  appUcant's 
transmitter  or  faciUty  results  in  a  field 
strength  or  power  density  at  the  area  in 


question  that  exceeds  1%  of  the 
exposure  limit  appUcable  to  that 
transmitter  or  facility. 

(4)  Transition  Provisions.  For 
applications  filed  with  the  Commission 
prior  to  January  1, 1997,  Commission 
actions  granting  construction  permits, 
licenses  to  transmit  or  renewals  thereof, 
equipment  authorizations,  or 
modifications  in  existing  facilities 
require  the  preparation  of  an 
Environmental  Assessment  if  the 
particular  facility,  operation  or 
transmitter  would  cause  human 
exposure  to  levels  of  radiofrequency 
radiation  that  are  in  excess  of  the 
requirements  contained  in  paragraphs 
(b)(4)  (i)  through  (iii)  of  this  section. 
These  transition  provisions  do  not  apply 
to  applications  for  equipment 
authorization  of  mobile,  portable,  and 
unlicensed  devices  speqified  in 
paragraph  (b)  (2)  of  this  section. 

(i)  For  facilities  and  operations 
licensed  or  authorized  under  parts  5,  21 
(subpart  K),  25,  73.  74  (subparts  A,  G, 
I,  and  L),  and  80  of  this  chapter,  the 
"Radio  Frequency  Protection  Guides" 
recommended  in  "American  National 
Standard  Safety  Levels  with  Respect  to 
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Human  Exposure  to  Radio  Frequency 
Electromagnetic  Fields,  300  kHz  to  100 
GHz",  (ANSI  C95. 1-1982),  issued  by  the 
American  National  Standards  Institute 
(ANSI)  and  copyright  1982  by  the 
Institute  of  Electrical  and  Electronics 
Engineers,  Inc.,  New  York,  New  York 
shall  apply.  With  respect  to  subpart  K 
of  part  21  and  subpart  I  of  Part  74  of  this 
chapter,  these  requirements  apply  only 
to  multipoint  distribution  service  and 
instructional  television  fixed  service 
stations  transmitting  with  an  equivalent 
isotropically  radiated  power  (EIRP)  in 
excess  of  200  watts.  With  respect  to 
subpart  L  of  part  74  of  this  chapter, 
these  requirements  apply  only  to  FM 
booster  and  translator  stations 
transmitting  with  an  effective  radiated 
power  (ERP)  in  excess  of  100  watts. 
With  respect  to  part  80  of  this  chapter, 
these  requirements  apply  only  to  ship 
earth  stations. 

(ii)  For  facilities  and  of>erations 
Ucensed  or  authorized  under  part  24  of 
this  chapter,  licensees  and 
manufacturers  are  required  to  ensure 
that  their  facilities  and  equipment 
comply  with  IEEE  C95. 1-1991  (ANSI/ 
IEEE  C95. 1-1992),  "Safety  Levels  With 
Respect  to  Human  Exposure  to  Radio 
Frequency  Electromagnetic  Fields,  3 
kHz  to  300  GHz."  Measurement 
methods  are  specified  in  IEEE  C95.3- 
1991,  "Recommended  Practice  for  the 
Measurement  of  Potentially  Hazardous 
Electromagnetic  Fields — RF  and 
Microwave."  Copies  of  these  standards 
are  available  from  IEEE  Standards 
Board,  445  Hoes  Lane,  P.O.  Box  1331, 
Piscataway,  NJ  08855-1331.  Telephone: 
1-800-678-4333.  The  limits  for  both 


"controlled"  and  "uncontrolled" 
environments,  as  defined  by  IEEE 
C95.1-1991,  will  apply  to  all  PCS  base 
and  mobile  stations,  as  appropriate. 

(iii)  Apphcations  for  all  other  types  of 
facilities  and  operations  are 
categorically  excluded  from  routine  RF 
radiation  evaluation  except  as  provided 
in  paragraphs  (c)  and  (d)  of  this  section. 
♦        *        *        *        * 

(e)  No  State  or  local  government  or 
instrumentality  thereof  may  regulate  the 
placement,  construction,  and 
modification  of  personal  wireless 
service  facilities  on  the  basis  of  the 
environmental  effects  of  radio  frequency 
emissions  to  the  extent  that  such 
facilities  comply  with  the  regulations 
contained  in  this  chapter  concerning  the 
environmental  effects  of  such  emissions. 
For  purposes  of  this  paragraph: 

(1)  The  term  "personal  wireless 
service"  means  commercial  mobile 
services,  unlicensed  wireless  services, 
and  common  carrier  wireless  exchange 
access  services; 

(2)  The  term  "personal  wireless 
service  facilities"  means  facilities  for 
the  provision  of  personal  wireless 
services; 

(3)  The  term  "unlicensed  wireless 
services"  means  the  offering  of 
telecommunications  services  using  duly 
authorized  devices  which  do  not  require 
individual  licenses,  but  does  not  mean 
the  provision  of  direct-to-home  satellite 
services;  and 

(4)  The  term  "direct-to-home  satellite 
services"  means  the  distribution  or 
broadcasting  of  programming  or  services 
by  satellite  directly  to  the  subscriber's 
premises  without  the  use  of  ground 


'  receiving  or  distribution  equipment, 
except  at  the  subscriber's  premises  or  in 
the  uplink  process  to  the  satellite. 

3.  A  new  Section  1.1310  is  added  to 
read  as  follows: 

§11310    Radiotrequency  radiation 
exposure  itmits. 

The  criteria  listed  in  Table  1  shall  be 
used  to  evaluate  the  environmental 
impact  of  human  exposure  to 
radiofrequency  (RF)  radiation  as 
specified  in  §  1.1307(b),  except  in  the 
case  of  portable  devices  which  shall  be 
evaluated  according  to  the  provisions  of 
§  2.1093  of  this  chapter.  Further 
information  on  evaluating  compliance 
with  these  limits  can  be  found  in  the 
FCC's  OST/OET  BuIleUn  Number  65, 
"Evaluating  Comphance  with  FCC- 
Specified  Guidelines  for  Human 
Exposure  to  Radiofrequency  Radiation." 

Note  to  Introductory  Paragraph:  These 
limits  are  generally  based  on  recommended 
exposure  guidelines  published  by  the 
National  Council  on  Radiation  Protection  and 
Measurements  (NCR?)  in  "Biological  Effects 
and  Exp>osure  Criteria  for  Radiofrequency 
Electromagnetic  Fields,"  NCR?  Report  No. 
86,  Sections  17.4.1,  17.4.1.1,  17.4.2  and 
17.4.3.  Copyright  NCR?.  1986,  Bethesda, 
Maryland  20814.  In  the  frequency  range  from 
100  MHz  to  1500  MHz.  exposure  limits  for 
field  strength  and  power  density  are  also 
generally  based  on  guidelines  recommended 
by  the  American  National  Standards  Institute 
(ANSI)  in  Section  4.1  of  "IEEE  Standard  for 
Safety  Levels  with  Respect  to  Human 
Exposure  to  Radio  Frequency 
Electromagnetic  Fields,  3  kHz  to  300  GHz," 
ANSI/IEEE  C95. 1-1 992 .  Copyright  1 992  by 
the  Institute  of  Electrical  and  Electronics 
Engineers,  Inc.,  New  York,  New  York  10017. 


Table  l.—  Limits  for  Maximum  Permissible  Exposure  (MPE) 


Frequency  range 
(MHz) 


Electric  fieW 

strengtti 

(V/m) 


Magnetic  fieM 

stren^ 

(A/m) 


Power  density 
(mW/cm2) 


Averaging  time 
(minutes) 


(A)  Limits  for  Occupational/ControHed  Exposures 


0.3-3.0 

3.0-30 

30-300 

300-1500  

1500-100,000 


614 

1842/f 

61.4 


1.63 
4.89/f 
0.163 


•(100) 

•(900/P) 

1.0 

t/300 
5 


6 
6 
6 


(B)  Limits  for  General  PopuiationAJncontrolied  Exposure 


0.3-1.34  

1.34-30  

30-300  

300-1500 

1500-100,000 


f  «  frequency  in  MHz 

•  =  Plane-wave  equivalent  power  density 


614 
824/f 
27.5 


1.63 
2.19/f 
0.073 


•(100) 

•(180/P) 

02 

f/1500 

1.0 


30 
30 
30 
30 
30 


UMI 


Note  1  to  Table  1 :  Occupational/controlled 
limits  apply  in  situations  in  which  persons 
■re  exposed  as  a  consequence  of  their 


employment  provided  those  persons  are  fully 
aware  of  the  potential  for  exfHDSure  and  can 
exercise  control  over  their  exposure.  Limits 


for  occupational/controlled  exposure  also 
apply  in  situations  when  an  individual  is 
transient  through  a  location  where 
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octupational/controlled  limits  apply 
provided  he  or  she  is  made  aware  of  the 
potential  for  exposure. 

Note  2  to  Table  1:  General  population/ 
uncontrolled  exposures  apply  in  situations  in 
which  the  general  public  may  be  exposed,  or 
in  which  persons  that  are  exposed  as  a 
consequence  of  their  employment  may  not  be 
fully  aware  of  the  potential  for  exposure  or 
can  not  exercise  control  over  their  exposure. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154,  302,  303  and  307, 
unless  otherwise  noted. 

2.  A  new  center  heading  and  §  2.1091 
are  added  to  subpart  J  to  read  as  follows: 
Radiofrequency  Radiation  Exposure 

§  2.1 091     Radiofrequency  radiation 
exposure  evaluation:  mobile  and 
unlicensed  devices. 

(a)  Requirements  of  this  section  are  a 
consequence  of  Commission 
responsibilities  under  the  National 
Environmental  Policy  Act  to  evaluate 
the  environmental  significance  of  its 
actions.  See  subpart  I  of  part  1  of  this 
chapter,  in  particular  §  1.1307(b). 

(b)  For  purposes  of  this  section  mobile 
devices  are  defined  as  transmitters 
designed  to  be  used  in  other  than  fixed 
locations  and  to  generally  be  used  in 
such  a  way  that  a  separation  distance  of 
at  least  20  centimeters  is  normally 
maintained  between  radiating  antennas 
and  the  body  of  the  user  or  nearby 
persons. 

(c)  Mobile  devices  that  operate  in  the 
Cellular  Radiotelephone  Service,  the 
Personal  Communications  Services,  the 
Satellite  Communications  Services,  the 
Maritime  Services  and  the  Specialized 
Mobile  Radio  Service  authorized  under 
subpart  H  of  part  22,  part  24,  part  25. 
part  80  of  this  chapter  (ship  earth 
station  devices  only)  and  part  90  of  this 
chapter  ("covered"  SMR  devices  only, 
as  defined  in  the  note  to  Table  1  of 

§  1.1307(b)(1)  of  this  chapter),  are 
subject  to  routine  envirorunental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization  or  use  if  their 
effective  radiated  power  (ERP)  is  1.5 
watts  or  more.  Unlicensed  personal 
communications  service  and  unlicensed 
millimeter  wave  devices  authorized 
under  §  15.253,  §  15.255  and  subpart  D 
of  part  15  of  this  chapter  are  also  subject 
to  routine  environmental  evaluation  ifor 
RF  exposure  prior  to  equipment 
authorization  or  use,  regardless  of  their 
power  used,  unless  they  meet  the 
definition  of  a  portable  device  as 


specified  in  §  2.1093(b).  All  other 
mobile  and  unlicensed  transmitting 
devices  are  categorically  excluded  from 
routine  environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization,  except  as  sf)ecified  in 
§§  1.1307(c)  and  1.1307(d)  of  this 
chapter.  Applications  for  equipment 
authorization  of  mobile  and  unhcensed 
transmitting  devices  subject  to  routine 
environmental  evaluation  must  contain 
a  statement  confirming  compliance  with 
the  limits  specified  in  paragraph  (d)  of 
this  section  as  part  of  their  application. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

(d)  The  limits  to  be  used  for 
evaluation  are  specified  in  §  1.1310  of 
this  chapter.  All  unlicensed  p)ersonal 
communications  service  (PCS)  devices 
shall  be  subject  to  the  limits  for  general 
population/uncontrolled  exposure. 

(1)  For  purposes  of  analyzing  mobile 
transmitting  devices  under  the 
occupational/controlled  criteria 
specified  in  §  1.1310  of  this  chapter, 
time-averaging  provisions  of  the 
guidelines  may  be  used  in  conjunction 
with  typical  maximum  duty  factors  to 
determine  maximimi  likely  exposure 
levels. 

(2)  Time-averaging  provisions  may 
not  be  used  in  determining  typical 
exposure  levels  for  devices  intended  for 
use  by  consumers  in  general 
population/imcontroUed  environments 
as  defined  in  §  1.1310  of  this  chapter. 
However,  "source-based"  time- 
averaging  based  on  an  inherent  property 
or  duty-cycle  of  a  device  is  allowed.  An 
example  of  this  is  the  determination  of 
exposure  from  a  device  that  uses  digital 
technology  such  as  a  time-division 
multiple-access  (TDMA)  scheme  for 
transmission  of  a  signal.  In  general, 
maximiun  average  power  levels  must  be 
used  to  determine  compliance. 

(3)  Compliance  with  exposure 
guidelines  for  mobile  and  imlicensed 
devices  can  be  accomplished  by  the  use 
of  warning  labels  and  by  providing 
users  with  information  concerning 
minimum  separation  distances  from 
transmitting  structures  and  proper 
installation  of  anteimas. 

4.  A  new  section  2.1093  is  added  to 
subpart  J  to  read  as  follows: 

§  2.1093    Radiofrequency  radiation 
exposure  evaluation  portable  devices. 

(a)  Requirements  of  this  section  are  a 
consequence  of  Commission 
responsibilities  under  the  National 
Environmental  Policy  Act  to  evaluate 
the  environmental  significance  of  its 
actions.  See  subpart  I  of  Part  1  of  this 
chapter,  in  particular  §  1.1307(b). 


(b)  For  purposes  of  this  section 
portable  devices  are  defined  as 
transmitters  designed  to  be  used  within 
20  centimeters  of  the  body  of  the  user. 

(c)  Portable  devices  that  operate  in  the 
Cellular  Radiotelephone  Service,  the 
Personal  Communications  Services,  the 
Satelhte  Communications  services,  the 
Maritime  Services  and  the  Specialized 
Mobile  Radio  Service  authorized  under 
subpart  H  of  part  22  of  this  chapter,  part 
24  of  this  chapter,  part  25  of  this 
chapter,  part  80  of  this  chapter  (ship 
earth  station  devices  only),  part  90  of 
this  chapter  ("covered"  SMR  devices 
only,  as  defined  in  the  note  to  Table  1 
of  §  1.1307(b)(1)  of  this  chapter),  and 
portable  unlicensed  personal 
communication  service  and  millimeter 
wave  devices  authorized  under  §  15.253, 
§15.255  or  subpart  D  of  part  15  of  this 
chapter  are  subject  to  routine 
environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use.  All  other  portable 
transmitting  devices  are  categorically 
excluded  from  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization,  except  as 
specified  in  §§  1.1307(c)  and  1.1307(d) 
of  this  chapter.  Applications  for 
equipment  authorization  of  portable 
transmitting  devices  subject  to  routine 
envirorunental  evaluation  must  contain 
a  statement  confirming  compUance  with 
the  limits  specified  in  paragraph  (d)  of 
this  section  as  part  of  their  appUcation. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

(d)  The  limits  to  be  used  for 
evaluation  are  based  generally  on 
criteria  published  by  the  American 
National  Standards  Institute  (ANSI)  for 
localized  specific  absorption  rate 
("SAR")  in  Section  4.2  of  "IEEE 
Standard  for  Safety  Levels  with  Respect 
to  Human  Exposure  to  Radio  Frequency 
Electromagnetic  Fields,  3  kHz  to  300 
GHz,"  ANSI/IEEE  C95. 1-1992. 
Copyright  1992  by  the  Institute  of 
Electrical  and  Electronics  Engineers. 
Inc.,  New  York,  New  York  10017.  These 
criteria  for  SAR  evaluation  are  similar  to 
those  recommended  by  the  National 
Council  on  Radiation  Protection  and 
Measurements  (NCRP)  in  "Biological 
Effects  and  Exposure  Criteria  for 
Radiofrequency  Electromagnetic 
Fields."  NCRP  Report  No.  86,  Section 
17.4.5.  Copyright  NCRP,  1986,  Bethesda. 
Maryland  20814.  SAR  is  a  measure  of 
the  rate  of  energy  absorption  due  to 
exposure  to  an  RF  transmitting  source. 
SAR  values  have  been  related  to 
threshold  levels  for  potential  biological 
hazards.  The  criteria  to  be  used  are 
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specified  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section. 

(1)  Limits  for  Occupationed/ 
Controlled  exposure:  0.4  W/kg  as 
averaged  over  the  whole-body  and 
spatial  peak  SAR  not  exceeding  8  W/kg 
as  averaged  over  any  1  gram  of  tissue 
(defined  as  a  tissue  volume  in  the  shape 
of  a  cube).  Exceptions  are  the  hands, 
wrists,  feet  and  ankles  where  the  spatial 
peak  SAR  shall  not  exceed  20  W/kg.  as 
averaged  over  an  10  grams  of  tissue 
(defined  as  a  tissue  volume  in  the  shape 
of  a  cube).  Occupational/Controlled 
hmits  apply  when  persons  are  exposed 
as  a  consequence  of  their  employment 
provided  these  persons  are  fully  aware 
of  and  exercise  control  over  their 
exposure.  Awareness  of  exposiu^  can  be 
accomplished  by  use  of  warning  labels 
or  by  specific  training  or  education 
through  appropriate  means,  such  as  an 
RF  safety  program  in  a  work 
environment. 

(2)  Limits  for  General  Population/ 
Uncontrolled  exposure:  0.08  W/kg  as 
averaged  over  the  whole-body  and 
spatial  peak  SAR  not  exceeding  1.6  W/ 
kg  as  averaged  over  any  1  gram  of  tissue 
(defined  as  a  tissue  volume  in  the  shape 
of  a  cube).  Exceptions  are  the  hands, 
wrists,  feet  and  ankles  where  the  spatial 
peak  SAR  shall  not  exceed  4  W/kg,  as 
averaged  over  any  10  grams  of  tissue 
(defined  as  a  tissue  volume  in  the  shape 
of  a  cube).  General  Population/ 
Uncontrolled  limits  apply  when  the 
general  public  may  be  exposed,  or  when 
persons  that  are  exposed  as  a 
consequence  of  their  employment  may 
not  be  fully  aware  of  the  potential  for 
exposure  or  do  not  exercise  control  over 
their  exposure.  Warning  labels  placed 
on  consiuner  devices  such  as  cellular 
telephones  will  not  be  sufficient  reason 
to  allow  these  devices  to  be  evaluated 
subject  to  limits  for  occupational/ 
controlled  exposure  in  paragraph  (d)(1) 
of  this  section. 

(3)  Comphance  with  SAR  limits  can 
be  demonstrated  by  either  laboratory 
measurement  techniques  or  by 
computational  modeling.  Methodologies 
and  references  for  SAR  evaluation  are 
described  in  numerous  technical 
publications  including  "IEEE 
Recommended  Practice  for  the 
Measurement  of  Potentially  Hazardous 
Electromagnetic  Fields — RF  and 
Microwave,"  IEEE  C95. 3-1991. 

(4)  For  purposes  of  analyzing  portable 
transmitting  devices  under  the 
occupational/controlled  criteria,  the 
time-averaging  provisions  of  the  MPE 
guidelines  identified  in  §  1.1310  of  this 
chapter  can  be- used  in  conjunction  with 
typical  maximum  duty  factors  to 
detennine  maximum  likely  exposure 
levels. 


(5)  Time-averaging  provisions  of  the 
MPE  guidelines  identified  in§1.1310of 
this  chapter  may  not  be  used  in 
determining  typical  exposure  levels  for 
portable  devices  intended  for  use  by 
consumers,  such  as  hand-held  cellular 
telephones,  that  are  considered  to 
operate  in  general  population/ 
uncontrolled  environments  as  defined 
above.  However,  "source-based"  time- 
averaging  based  on  an  inherent  property 
or  duty-cycle  of  a  device  is  allowed.  An 
example  of  this  would  be  the 
determination  of  exposure  from  a  device 
that  uses  digital  technology  such  as  a 
time-division  multiple-access  (TDMA) 
scheme  for  transmission  of  a  signal.  In 
general,  maximum  average  power  levels 
must  be  used  to  determine  compliance. 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  Sees.  4,  302,  303,  304,  307  and 
624A  of  the  Conununications  Act  of  1934,  as 
amended,  47  U.S.C.  154,  302.  303,  307  and 
544A. 

2.  Section  15.253  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  15.253    Operation  within  the  bands  46.7- 
46.9  GHz  and  76.0-77.0  GHz. 

*         *         »         *         * 

(f)  Regardless  of  the  power  density 
levels  permitted  under  this  section, 
devices  operating  under  the  provisions 
of  this  section  are  subject  to  the 
radiofrequency  radiation  exposure 
requirements  specified  in  §  1.1307(b), 
§2.1091  and  §2.1093  of  this  chapter,  as 
appropriate.  Applications  for  equipment 
authorization  of  devices  operating  under 
this  section  must  contain  a  statement 
confirming  compliance  with  these 
requirements  for  both  fundamental 
emissions  and  unwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

3.  Section  15.255  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  1 5.255    Operation  within  ttie  band  59.0- 
64.0  GHz. 

»         *         *         *         » 

(g)  Regardless  of  the  power  density 
levels  permitted  under  this  section, 
devices  operating  under  the  provisions 
of  this  section  are  subject  to  the 
radiofrequency  radiation  exposure 
requirements  specified  in  §  1.1307(b), 

§  2.1091  and  §  2.1093  of  this  chapter,  as 
appropriate.  Applications  for  equipment 
authorization  of  devices  operating  under 
this  section  must  contain  a  statement 
confirming  compliance  with  these 


requirements  for  both  fundamental 
emissions  and  unwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

4.  Section  15.319  is  amended  by 
revising  paragraph  (i).  to  read  as 
follows: 

§  15.319    General  technical  requirements. 
*         *         »         »         « 

(i)  Unlicensed  PCS  devices  are  subject 
to  the  radiofrequency  radiation 
exposing  requirements  specified  in 
§  1.1307(b),  §  2.1091  and  §  2.1093  of  this 
chapter,  as  appropriate.  All  equipment 
shall  be  considered  to  operate  in  a 
"general  population/uncontrolled" 
environment.  Applications  for 
equipment  authorization  of  devices 
operating  under  this  section  must 
contain  a  statement  confirming 
compliance  with  these  requirements  for 
both  fundamental  emissions  and 
unwanted  emissions.  Technical 
information  showing  the  basis  for  this 
statement  must  be  submitted  to  the 
Commission  upon  request. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
309.  and  332,  unless  otherwise  noted. 

2.  Section  24.52  is  revised  to  read  as 
follows: 

§24.52    RF  hazards 

Licensees  ana  manufacturers  are 
subject  to  the  radiofrequency  radiation 
exposure  requirements  specified  in 
§  1.1307(b),  §2.1091  and  §2.1093  of  this 
chapter,  as  appropriate.  Applications  for 
equipment  authorization  of  mobile  or 
portable  devices  operating  under  this 
section  must  contain  a  statement 
confirming  compliance  with  these 
requirements  for  both  fundamental 
emissions  and  unwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066,  1082,  as 
amended;  47  U.S.C.  §§  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068.  1081-1105,  as 
amended:  47  U.S.C.  §§  151-155,  301-609, 
unless  otherwise  noted. 

2.  Section  97.13  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


UMI 
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§97  13     Restrictions  on  station  location 
***** 

(c)  Before  causing  or  allowing  an 
amateur  station  to  transmit  from  any 
place  where  the  operation  of  the  station 
could  cause  human  exposure  to  levels  of 
radiofrequency  (RF)  radiation  in  excess 
of  that  allowed  under  §  1.1310  of  this 
chapter,  the  licensee  is  required  to  take 
certain  actions.  A  routine  RF  radiation 
evaluation,  as  discussed  in  §  1.1307(b) 
of  this  chapter,  is  required  if  the 
transmitter  power  exceeds  50  watts  peak 
envelope  power;  otherwise  the 
operation  is  categorically  excluded  from 
routine  RF  radiation  evaluation  except 
as  specified  in  §  1.1307(c)  and 


routine  evaluation  indicates  that  the  RF 
radiation  could  be  in  excess  of  the  Umits 
contained  in  §  1.1310  of-this  chapter, 
the  licensee  must  take  action  to  prevent 
such  an  occurrence.  Further  information 
on  evaluating  compliance  with  these 
limits  can  be  found  in  the  FCC's  OST/ 
OET  Bulletin  Number  65,  "Evaluation 
Compliance  vfith  FCC-Specified 
Guidelines  for  Human  Exposure  to 
Radiofrequency  Radiation." 

3.  Section  97.503  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  and 
(b)(3),  and  adding  entry  10  to  the  table 
in  paragraph  (c)  to  read  as  follows: 

§9^503     E'emef'' standaras 


(b)*  •  • 

(1)  Element  2:  35  questions 
concerning  the  privileges  of  a  Novice 
Class  operator  license.  The  minimimi 
passing  score  is  26  questions  answered 
correctly. 

(2)  Element  3(A):  30  questions 
concerning  the  privileges  of  a 
Technician  Class  operator  license.  The 
minimum  passing  score  is  22  questions 
answered  correctly. 

(3)  Element  3(6):  30  questions 
concerning  the  privileges  of  a  General 
Class  operator  license.  The  minimum 
passing  score  is  22  questions  answered 
correctly. 


§  1.1307(d)  of  this  chapter.  Where  the         *        *        •      .*        . 

(c)  •  •  • 

Topics 

2 

3(A) 

3(B) 

4(A) 

4(B) 

*                             *                             •                             • 

(10)  Radiofreauencv  environmental  safety  oractices  at  an  aniateur  station  

• 

•                                * 

5 

5 

5 

0 

0 

FR  IDoc.  96-20082  Filed  8-5-96;  2:01  pm] 

BILUNO  CODE  •712-41-P 


47CFR  Part  :-3 

[MM  Docket  No   96-c"    RM~3782] 

Radio  Broadcasting  Services; 
Macomb.  ^L 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  WMSl,  Inc.,  allots  Channel 
240 A  at  Macomb,  Illinois,  as  the 
community's  third  local  commercial  FM 
transmission  service  See  61  FR  18540, 
April  26,  1996.  Channel  240A  can  be 
allotted  to  Macomb  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  v^rith  a  site 
restriction  of  0.5  Rlometers  (0.3  miles) 
south  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WMXG(FM), 
Chaimel  241C1,  Clinton,  Iowa.  The 
coordinates  for  Channel  240A  at 
Macomb  are  North  Latitude  40-27-09 
and  West  Longitude  90-40-12.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  16, 1996. 
The  window  period  for  filing 
applications  will  open  on  September  16, 
1996,  and  close  on  October  17,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Rtirp^u   (202)  418-21  Pn 

SUPPLEMENTARY  INFORMA'iON:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  96-87, 
adopted  July  26,  1996,  and  released 
August  2,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  ?;>— iAMENDtD' 
l  .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  qs 
ameTQded,  1082;  47  U.S.C.  154,  as  amended. 

§73.202     'Amended; 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Channel  240A  at  Macomb. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  96-20080  Filed  8-6-96;  8:45  am] 
BILUNO  CODE  6712-01-F 


DEPARTMErfT  OF  IP ^ N S  poRTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

pocket  PS-124;  Amdt  192-78] 

RIN2137-AC25 

Regulatory  Review,  Gas  Pipeline 
Safety  Standards;  Correction 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  (Docket  PS- 
124)  changing  miscellaneous  gas 
pipeline  safety  regulations  that  was 
published  Thursday,  June  6,  1996  (61 
FR  28770)  in  the  Federal  Register. 
EFFECTIVE  DATE:  August  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C.  Gamett,  at  (202)  366-2036, 
regarding  this  correction  or  the  Dockets 
Unit,  at  (202)  366-5046,  regarding 
copies  of  this  document  or  other 
material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  that  includes  the 
subject  correction  changed 
miscellaneous  gas  pipeline  safety 
regulations  to  provide  clarity,  eliminate 
unnecessary  or  overly  burdensome 
requirements,  and  foster  economic 
grovkrth.  As  set  out  in  the  final  rule 
under  the  heading  Executive  Order 
12866  and  DOT  Regulatory  Poficies  and 
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Procedures,  the  miscellaneous  changes 
resulted  in  an  annual  savings,  writhout 
associated  costs  or  adverse  effects  on 
safety. 

Need  for  Correction 

The  final  rule  in  amendatory 
instruction  36.  mistakenly  did  not 
include  the  former  C.6.  as  the  new  D.8. 
The  effect  of  this  inadvertency  is  the 
omission  of  the  "ASME  Boiler  and 
Pressure  Vessel  Code,  Section  IX 

•       «       »    •  ■ 

Correction  of  Publication 

Accordingly,  the  pubUcation  on  June 
6.  1996.  of  the  final  rule  (Docket  PS- 
1 24).  which  was  the  subject  of  FR  Doc. 
96-13787,  is  corrected  as  follows: 

Appendix  \  to  Part  192 — (CorrectedJ 

On  page  2878b.  in  the  second  column, 
lines  12  and  13,  of  the  amendatory 
instniction  36  are  corrected  to  read 
"through  D.6.  as  subsections  D.5. 
through  D.8..  respectively,  and  by 
adding  new'". 

Issued  in  Washington,  DC,  August  1,  1996. 
Richard  B  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  t)oc  96-20017  Filed  &-6-96;  8:45  am] 
BILLING  cooe  4t-'o-ao-<> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  the 
Hawaiian  Plant  Pritchardia  aylmer- 
robinscnii  (wahane) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  plant  Pritchardia 
aylmerrobinsonii  (wahane).  The  species 
is  endemic  to  the  island  of  Niihau, 
Hawaiian  Islands.  The  species  and  its 
habitat  have  been  affected  and  are 
currently  threatened  by  cattle,  pigs,  and 
sheep.  Due  to  the  small  number  of 
existing  individuals  and  their  very 
narrow  distribution,  this  species  is 
subject  to  reduced  reproductive  vigor 
cind/or  an  increased  likelihood  of 
extinction  from  naturally  occurring 
events.  This  final  rule  implements  the 
Federal  protection  provisions  provided 
by  the  Act. 


EFFECTIVE  DATE:  This  rule  takes  effect  on 
Septembers,  1996. 
ADDRESSES:  TheTX)mplete  file  for  this 
final  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service,  Pacific  Islands 
Ecoregion,  300  Ala  Moana  Boulevard, 
Room  3108.  P.O.  Box  50088,  Honolulu, 
Hawaii  96850 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Pacific  Islands 
Ecoregion  Manager,  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1947,  on  one  of  his  botanical 
collecting  trips  to  Niihau,  Harold  St. 
John  discovered  a  new  species  of  the 
only  genus  of  palms  native  to  the 
Hawaiian  Islands.  He  named  it 
Pritchardia  aylmer-robinsonii  in  honor 
of  Aylmer  F.  Robinson,  a  member  of  the 
family  that  owns  the  island  and  a 
person  who  provided  St.  John  with 
much  information  regarding  the  island's 
plants  (St.  John  1959). 

Historically,  Pritchardia  aylmer- 
robinsonii was  found  at  three  sites  in 
the  eastern  and  central  portions  of  the 
island  of  Niihau.  Trees  were  found  on 
Kaali  Cliff  and  in  Mokouia  and  Haao 
Valleys  at  elevations  between  70  and 
270  meters  (m)  (230  and  890  feet  (ft)) 
(Hawaii  Heritage  Program  (HHP)  1991a 
to  1991d).  The  most  recent  observations 
indicate  two  plants  still  remain  on  KaaH 
Cliff  (Read  and  Hodel  1990).  Originally 
a  component  of  the  Coastal  Dry  Forest, 
this  species  now  occurs  only  in  a  rugged 
and  steep  area  where  it  receives  some 
protection  &t)m  grazing  animals.  The 
substrate  in  the  seepage  area  is  rocky 
talus.  Prosopis  pallida  (kiawe),  an 
introduced  tree,  is  one  of  the  palm's  few 
associated  plant  taxa.  Other  native 
plants  that  have  been  foimd  in  the  area 
include  Brighamia  insignis  ('olulu), 
Cyperus  trachysanthos  (pu'uka'a), 
Upochaeta  lobata  var.  lobata  (nehe), 
and  Lobelia  niihauensis  (HHP  1991e;  St. 
John  1959;  Keith  WooUiams,  Waimea 
Arboretum  and  Botanical  Garden,  pers. 
comm.  1980).  Pritchardia  aylmer- 
robinsonii of  the  palm  family 
(Arecaceae)  is  a  fan-leaved  tree  about  7 
to  15  m  (23  to  50  ft)  tall  with  a  tnmk 
approximately  20  to  30  centimeters  (cm) 
(8  to  12  inches  (in.))  in  diameter.  The 
upper  and  lower  leaf  surfaces  are  green 
and  hairless,  and  leaf  segments  are 
rather  thin  and  drooping.  The  lower 
surfaces  of  the  petiole  and  the  leaf  ribs 
are  covered  with  dense,  tan  wool.  The 
branched,  hairless  flower  clusters  are 
located  among  the  leaves  and  are  no 
longer  than  the  petioles.  Each  flower  is 


comprised  of  a  cup-shaped,  three-lobed 
calyx;  three  petals;  six  stamens;  and  a 
three-lobed  stigma.  The  spherical,  hard, 
black  fruit  is  1.8  to  2  cm  (0.7  to  0.8  in.) 
in  diameter.  This  species  is 
distinguished  from  others  of  the  genus 
by  the  thin  leaf  te,xture  and  drooping 
leaf  segments,  the  tan  woolly  hairs  on 
the  underside  of  the  petiole  and  the  leaf 
blade  base;  the  stout  hairless  fiower 
clusters  that  do  not  extend  beyond  the 
fan-shaped  leaves;  and  the  smaller 
spherical  fruit  (Read  and  Hodel  1990). 

Hawaiian  land  practices  prior  to 
European  contact  probably  destroyed 
most  of  the  forest  on  Niihau.  Grazing 
animals  were  introduced  to  the  island 
beginning  in  the  1700s.  Cattle  {Bos 
taurus).  goats  [Copra  hircus).  sheep 
{Ovis  anes],  and  pigs  {Sus  scrofa)  have 
decreased  available  habitat  for 
Pritchardia  aylmer-robinsonii  as  well  as 
directly  damaging  trees,  seedlings,  and/ 
or  seeds.  The  entire  island  is  now 
classified  an  Agricultural  District,  and  it 
is  managed  as  a  cattle  and  sheep  ranch. 
Although  approximately  200  immature 
individuals  have  been  cultivated  on 
Nuhau  and  Kauai,  extinction  from 
naturally  occurnng  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  reproductive  plants  are 
major  threats.  Because  palms  take  many 
years  to  mature,  it  is  not  known  whether 
the  immature  plants  now  in  cultivation 
are  capable  of  reproducing  and 
sustaining  a  viable  population. 

Roof  rats  [Rattus  rattus]  are  a 
potential  threat  to  this  species  since 
they  eat  the  seeds  of  some  palms  of  this 
genus  and  are  found  on  Niihau  (Beccari 
and  Rock  1921;  Cuddihy  and  Stone 
1990;  Department  of  Geography  1983; 
St.  John  1959;  Tomich  1986;  Wagner  et 
al.  1985;  John  Fay,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  1992). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Ajt  (Act)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
Hou.se  Document  No.  94-51,  was 
presented  to  Congress  on  )anuary  9, 
1975.  In  that  document,  Pritchardia 
aylmer-robinsonii  was  considered  to  be 
endangered.  On  |uiy  1,  1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  .Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4fb)(3))  of  the  Act,  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
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therein.  As  a  result  of  that  review,  the 
Service  published  a  proposed  rule  on 
June  16, 1976,  in  the  Federal  Register 
(41  PR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
taxa,  including  Pritchardia  aylmer- 
robinsonii.  The  hst  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975,  Federal 
Register  publication.  General  comments 
received  in  response  to  the  1976 
proposal  are  summarized  in  an  April  26, 
1978  Federal  Register  publication  (43 
PR  17909J.  in  1978,  amendments  to  the 
Act  required  that  all  proposals  over  2 
years  old  be  withdrawn.  A  1-year  grace 
period  was  given  to  proposals  already 
over  2  years  old.  On  December  10, 1979, 
the  Ser\'ice  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
final,  along  with  four  other  proposals 
that  had  expired.  The  Service  published 
updated  notices  of  review  for  plants  on 
December  15,  1980  (45  FR  82479), 
September  27,  1985  (50  FR  39525),  and 
February  21,  1990  (55  FR  6183).  In  these 
notices,  Pritchardia  aylmer-robinsonii 
was  treated  as  a  candidate  for  Federal 
listing. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  that  present  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  all  petitions  pending  on 
October  13,  1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Sendee  found  that 
the  petitioned  listing  of  Pritchardia 
aylmer-robinsonii  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notification  of 
this  finding  was  published  on  Janueuy 
20,  1984  (49  FR  2485).  Such  a  finding 
requires  the  Service  to  consider  the 
petition  as  having  been  resubmitted, 
piu^uant  to  section  4(b)(3)(C){i)  of  the 
Act.  The  finding  was  reviewed  in 
October  of  1984, 1985. 1986, 1987,  1988, 
1989,  1990,  and  1991.  PubUcation  of  the 
proposed  rule  constituted  the  final  1- 
year  finding  for  this  species. 

On  December  17,  1992,  the  Service 
published  a  proposal  in  the  Federal 
Register  (57  FR  59970)  to  Ust  the  plant 
Pritchardia  aylmer-robinsonii  as 
endangered.  This  proposal  was  based 
primarily  on  information  supplied  by 
the  Hawaii  Heritage  Program  and 
observations  by  botanists  and 


naturalists.  The  Service  determines 
Pritchardia  aylmer-robinsonii  to  be 
endangered  with  the  pubUcation  of  this 
rule. 

The  processing  of  this  final  listing 
rule  conforms  with  the  Service's  final 
listing  priority  guidance  published  in 
the  Federal  Register  on  May  16, 1996 
(61  PR  24722).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  following  two 
related  events:  1)  the  lifting,  on  April 
26, 1996,  of  the  moratorium  on  final 
Ustings  imposed  on  April  10, 1995 
(Public  Law  104-6).  and  2)  the 
restoration  of  significant  funding  for 
listing  through  passage  of  the  omnibus 
budget  reconciliation  law  on  April  26, 
1996,  following  severe  ftmding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996.  The 
guidance  calls  for  giving  highest  priority 
to  handling  emergency  situations  (Tier 
1)  and  second  highest  priority  (Tier  2) 
to  resolving  the  listing  status  of  the 
outstanding  proposed  listings.  This  final 
rule  falls  under  Tier  2.  At  this  time  there 
are  no  pending  Tier  1  actions. 

Summary  of  Comments  and 
Recommendations 

In  the  December  17,  1992,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  The  public 
comment  period  ended  February  16, 
1993.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  inviting  public  comment  was 
published  in  Kauai's  "The  Garden 
Island"  on  December  28, 1992.  Two 
letters  of  comment,  including  one  fi-om 
an  organization  and  one  irom  an 
individual,  were  received  and  are 
discussed  below. 

One  respondent  supported  the  listing 
of  Pritchardia  aylmer-robinsonii  and 
one  opposed  the  listing.  One  issue  was 
raised  in  the  opposing  respondent's 
letter.  This  issue  and  the  Service's 
response  is  discussed  below. 

Issue:  Listing  of  this  species  will  give 
Federal  and  State  governments  authority 
to  interfere  with  private  landowners  and 
to  seize  private  lands. 

Response:  Section  9  of  the  Act 
contains  the  prohibitions  and,  in 
general,  prohibits  the  sale  of  an 
endangered  plant  species  in  interstate  or 
foreign  commerce,  or  importing  or 
exporting  such  a  plant  species.  With 
regard  to  prohibitions  applicable  to 
private  lands,  section  9  prohibits 


individuals  on  private  lands  from 
removing  or  damaging  an  endangered 
plant  species  in  knowing  violation  of 
State  law.  Section  10  of  the  Act  outlines 
some  exceptions  to  these  prohibitions. 
In  addition,  while  the  Act  authorizes 
land  acquisition  from  a  willing  seller  as 
a  tool  to  help  protect  and  recover  a 
listed  sp>ecies  in  some  cases,  it  does  not 
provide  for  "seizure"  of  private  lands.  If 
additional  measures  are  needed  to 
protect  the  species,  such  as  propagation 
of  the  species  on  Federal  land,  the 
Service  will  work  coo{>eratively  with 
the  landowner.  Federally  listed  species 
are  also  accorded  listed  status  under 
Hawaii  State  law.  In  general,  Hawaii  law 
prohibits  the  taking  of  listed  species 
within  that  State  and  encourages 
conservation  measures  by  State 
agencies.  For  more  information  on 
applicable  provisions  of  State  law, 
contact  the  Hawaii  Department  of  Land 
and  Natural  Resources. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Pritchardia  aylmer-robinsonii 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Act  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  These 
factors  and  their  application  to 
Pritchardia  aylmer-robinsonii  St.  John 
(wahane)  are  as''follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  The 
habitat  of  Pritchardia  aylmer-robinsonii 
has  undergone  extreme  alteration 
because  of  past  and  present  land 
management  practices,  including 
agricultural  use  and  introductions  of 
alien  animals.  The  Hawaiians  made 
extensive  agricultural  use  of  Niihau 
before  Exiropean  contact.  Modification 
of  habitat  by  introduced  animals, 
currently  cattle,  pigs,  and  sheep  and 
formerly  goats,  is  one  of  the  major 
threats  facing  Pritchardia  aylmer- 
robinsonii. 

Cattle  (Bos  taurus)  were  introduced  to 
the  Hawaiian  Islands  in  1793.  Feral 
cattle  formerly  occurred  on  Niihau  and 
caused  much  damage  on  the  island. 
Goats  [Capra  hircus)  were  successfully 
introduced  to  the  Hawaiian  Islands  in 
1792.  All  feral  goats  were  removed  from 
Niihau  in  about  1910,  but  they  had 
already  caused  considerable  damage  to 
the  dry  and  mesic  forests.  Sheep  [Ovis 
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aries)  were  also  introduced  to  Niihau, 
where  they  have  and  continue  to 
damage  the  native  vegetation  and 
substrate.  Pigs  [Sus  scrofa)  were 
introduced  to  the  Hawaiian  Islands  by 
the  Polynesian  immigrants  and  later 
from  European  ships.  Pigs  presently  on 
Niihau  cause  damage  to  the  substrate 
and  plants  and  eat  the  seeds  of 
Pritchardia  aylmer-robinsonii  (Cuddihy 
and  Stone  1990;  Stone  1985;  Tomich 
1986;  Wagner  et  al.  1985;  J.  Fay,  pers. 
comm.  1992^. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Because  the  natural 
population  is  on  a  privately  owned 
island  writh  limited  public  access, 
activities  such  as  unrestricted  collecting 
for  scientific  or  horticultural  purposes 
and  excessive  visits  by  individuals 
interested  in  seeing  rare  plants  are 
unlikely  to  occur. 

C.  Disease  or  predation.  Niihau  is 
used  as  a  cattle  and  sheep  ranch  with 
animals  ranging  in  many  areas  of  the 
island.  Predation  is  a  probable  threat 
since  Pritchardia  aylmer-robinsonii  is 
not  known  to  be  unpalatable  to  these 
ungulates.  St.  John  noted  damage  to  one 
tree  believed  to  have  been  caused  by  an 
animal  (1959).  The  current  occurrence 
of  plants  only  in  a  rocky  area 
inaccessible  to  ungulates  indicates  the 
effect  that  browsing  mammals  have  had 
in  restricting  the  distribution  of  the 
species. 

Roof  and  black  rats  {Rattus  rattus], 
which  occur  on  Niihau,  have  been 
reported  to  damage  the  fruit  of  other 
species  of  Pritchardia  and,  thus,  pose  a 
potential  threat  to  Pritchardia  aylmer- 
robinsonii  (Beccari  and  Rock  1921). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  known 
natural  habitat  of  this  species  is  located 
exclusively  on  privately  owned  land. 
There  is  currently  no  existing  regulatory 
mechanism  or  other  authority  to  prevent 
further  decline  of  this  species  on  private 
land.  Hawaii's  Endangered  Species  Act 
states,  "Any  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  [Federal]  Endangered 
Species  Act  shall  be  deemed  to  be  an 
endangered  species  under  the 
provisions  of  this  chapter*   *   *"  (HRS, 
sect.  195D-4{a)).  Federal  listing 
automatically  triggers  listing  under 
Hawaii  State  law.  which  prohibits 
taking  of  endangered  plants  in  the  State 
and  encourages  conservation  by  State 
agencies  (HRS.  sect.  195D-4). 

State  laws  relating  to  the  conservation 
of  biological  resources  allow  for  the 
acquisition  of  land  as  well  as  the 
development  and  implementation  of 
programs  concerning  the  conservation 


of  biological  resources  (HRS,  sect. 
195D-5(a)).  The  State  may  enter  into 
agreements  vdth  Federal  agencies  to 
administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sect.  195D-5(c)}.  Fimds  for  these 
activities  can  be  made  available  under 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements).  The  Hawaii 
Department  of  Land  and  Natiual 
Resources  is  mandated  to  initiate 
changes  in  conservation  district 
boundaries  to  include  "the  habitat  of 
rare  native  species  of  flora  and  faima 
within  the  conservation  district"  (HRS, 
sect.  195D-205-4).  Currently,  the  entire 
island  of  Niihau  is  within  the 
Agriciiltural  District.  Listing  of  this 
species  will  activate  the  protection 
available  under  the  State  Act  and  other 
laws.  The  Federal  Act  offers  additional 
protection  to  this  species  because  it  is 
a  violation  of  the  Act  for  any  person  to 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  plant  in  an  area  not  under 
Federal  jurisdiction  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  course  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  number  of  individuals  of 
Pritchardia  aylmer-robinsonii  increases 
the  potential  for  extinction  from 
naturally  occurring  events.  A  single 
human-caused  or  natural  envirorunental 
disturbance  could  destroy  the  only  two 
naturally  occiuring  individuals  as  well 
as  a  significant  portion  of  the  cultivated 
plants  on  Niihau  and  Kauai.  In  addition, 
the  limited  gene  pool  may  depress 
reproductive  vigor. 

The  Service  has  C2uefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  this  final  rule.  Based  on  this 
evaluation,  this  rulemaking  will  list 
Pritchardia  aylmer-robinsonii  as 
endangered.  This  species  numbers  only 
two  naturally  occurring  individuals  in 
one  population.  Approximately  200 
immature  individuals  have  been 
cultivated  on  Niihau  and  Kauai.  The 
species  is  threatened  by  habitat 
degradation,  lack  of  legal  protection, 
and/or  predation  by  cattle,  pigs,  and 
sheep.  Small  population  size  and 
limited  distribution  make  this  species 
particularly  vulnerable  to  reduced 
reproductive  vigor  and/or  extinction 
from  naturally  occurring  events. 
Because  this  species  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  it  fits  the  definition 
of  endangered  as  defined  in  the  Act. 


Critical  habitat  is  not  being  designated 
for  Pritchardia  aylmer-robinsonii  for 
reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  final  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  mfiximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  listed  as  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  Pritchardia 
aylmer-robinsonii.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  imperiled  by  taking  or  other 
hiunan  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  the  case  of  the  Pritchardia  aylmer- 
robinsonii,  the  second  criterion  is  met. 
All  individuals  of  Pritchardia  aylmer- 
robinsonii  are  found  on  private  lands 
where  Federal  involvement  in  land-use 
activities  does  not  generally  occur. 
Critical  habitat  has  legal  significance  to 
actions  authorized,  funded,  or  carried 
out  by  Federal  agencies  under  section  7 
of  the  Act.  Since  section  7  would  not 
apply  to  wholly  private  activities, 
critical  habitat  designation  would  not 
appreciably  benefit  the  species  in  this 
case. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Act  include  recognition,  recovery 
actions,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  activities.  Recognition  through 
listing  can  encourage  conservation 
actions  by  Federal,  State,  and  private 
agencies,  groups,  and  individuals.  The 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  plans  be 
developed  for  listed  species.  The 
requirements  for  Federal  agencies  and 
the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  taxon 
that  is  proposed  or  listed  as  endangered 
and  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  When  a 
species  is  listed,  section  7(a)(2)  of  the 
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Act  requires  Federal  agencies  to  insure 
that  activities  they  authorize,  fund,  or 
carry  out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service.  No  Federal  activities  are  known 
to  occur  within  the  habitat  of 
Pritchardia  aylmer-robinsonii. 

The  Act  and  its  implementing 
regulations  foimd  at  50  CFR  17.61, 
17.62,  and  17.63  for  endangered  plant 
species,  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plant  species.  With 
respect  to  Pritchardia  aylmer-robinsonii, 
all  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant 
species;  transport  such  species  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity;  sell  or 
offer  for  sale  such  species  in  interstate 
or  foreign  commerce;  remove  and 
reduce  to  possession  an  endangered 
plant  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  oh  any  area 
imder  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuemce  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances. 

It  is  the  policy  of  the  Service, 
pubUshed  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable 


those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  listing.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  listing  on 
proposed  Or  ongoing  activities. 
Pritchardia  aylmer-robinsonii  exists  as 
two  individuals  in  one  population  on 
privately  owned  land.  Since  there  is  no 
Federal  ov^mership,  and  the  species  is 
not  in  commercial  trade,  the  only 
potential  section  9  involvement  would 
relate  to  removing  or  damaging  the  plant 
in  knowing  violation  of  State  law. 
Hawaii's  Endangered  Species  Act  states, 
"Any  species  of  aquatic  life,  wildUfe.  or 
land  plant  that  has  been  determined  to 
be  an  endangered  species  pursuant  to 
the  (Federal]  Endangered  Species  Act 
shall  be  deemed  to  be  an  endangered 
species  under  the  provisions  of  this 
chapter  •   *   •••  (HRS,  sect.  195D-4(a)). 
Federal  listing  automatically  triggers 
listing  under  Hawaii  State  law,  which 
prohibits  taking  of  endangered  plants  in 
the  State  and  encourages  conservation 
by  State  agencies  (HRS,  sect.  195D-4). 
The  Service  is  not  aware  of  any  other 
activities  being  conducted  that  wall  be 
affected  by  this  Usting  and  result  in  a 
violation  of  section  9.  Questions 
regarding  whether  specific  activities 
will  constitute  a  violation  of  section  9 
should  be  directed  to  the  Ecoregion 
Manager  of  the  Service's  Pacific  Islands 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  concerning 
listed  plants  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon,  97232- 
4181  (telephone  503/231-2063; 
Facsimile  503/231-6243). 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 


National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  fitim 
the  Pacific  Islands  Ecoregion  (see 
ADDRESSES  section). 

Authors 

The  authors  of  this  final  rule  are 
Marie  M.  Bruegmann  and  Zella  E. 
EUshoff,  Pacific  Islands  Ecoregion,  (see 
ADDRESSES  section)  (808/541-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation  *  ^■ 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  flowering  plants,  to  the  List 
of  Endangered  and  Threatened  Plants,  to 
read  as  follows: 

§  17.12    Endangered  and  ttireatened  plants. 

•         *         •         •         • 

(h)  •  *  • 


Species 


Scientiric  nanrw 


Comnxm  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants: 


Pritchardia 
aylmer- 
robinsonii. 


Wahane 


U.S-A.  (HI)  Arecaceae E 


586 


NA 


NA 
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Dated:  July  19,  1996. 
lohn  G  Rogers. 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  96-19963  Filed  8-*-96;  8:45  am) 

BILUNG  C00€  13'i>-i5-# 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphenc 
Administration 

50  CFR  Part  679 

[Docket  No  9601 2901 3-60 1 8-0  ^      2 
073196A1 

Fisheries  of  the  Exclusive  Econornic 
Zone  Off  Alaska;  Northern  RocKfish  m 
the  Eastern  Gulf  of  Alaska 

AGENCV;  Ndtioridi  .Marine  Fisheries 
Str\  u  e   NMFS),  National  Oceanic  and 
AnnisuhPTK  Administration  (NOAA), 

CoiriiiitTi.t' 
action:  Closure. 

SUMMARY.  NMFS  is  prohibiting  retention 

:  .Uirth^rii  riK  kfish  in  the  Eastern 
Rt^u.dtiif',  .\rfu  jf  the  Gulf  of  Alaska 


(GOA).  NMFS  is  requiring  that  catches 
of  northern  rockfish  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  because  the  northern 
rockfish  total  allowable  catch  (TAG)  in 
the  Eastern  Regulatory  Area  of  the  GOA 
has  been  reached. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  1, 1996,  until  2400 
hrs,  A.l.t..  December  31, 1996. 
FOR  FURTHER  INF0RMATK5N  CONTACT; 
Thomas  Pearson,  907— 486-oyid. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  GOA  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  TAG  for  northern  rockfish  in  the 
Eastern  Regulatory  Area  of  the  GOA  was 


established  bv  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4304^  Februai}'  5,  1996),  as  20  metric 
ions     See  §  679.20(c)(3)(ii).) 

The  Director.  .Alaska  Region,  NMFS, 
Has  rif'termmed,  in  accordance  with 
%fi-9  20idi(2i.  that  the  TAG  for  northern 
'ockfish  m  rhe  Eastern  Regulatory  Area 
of  the  GOA  nas  been  reached.  Therefore, 
NMFS  is  requiring  that  further  catches 
of  northern  rockfish  in  the  Eastern 
Regulatory  Area  of  the  GOA  be  treated 
as  prohibited  species  in  accordance 
vdth  §679  21(b). 

Classification 

This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  review  imder 
E.O.  12866. 

.\uthority:  16  U.S.C.  1801  et  seq. 

:,•.:";:;   .^ui?ust  1,  1996. 

Richard  W   Surds, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc  96-20056  Filed  8-1-96;  4:40  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubHc  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  noticM  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
ruie  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7CFR  Parts  1710.  17l4.  1717.  ana  1786 
RIN  0572-A824 

RUS  Policies  on  Mergers  and 
^Consolidations  of  Electric  Borrowers 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  streamline  its 
regulations  through  amendments  that 
are  intended  to  encourage  electric 
borrowers  to  merge,  consolidate,  or 
enter  into  similar  arrangements  that 
benefit  borrowers  and  rural  « 

communities  and  are  consistent  with 
the  interests  of  the  Government  as  a 
secured  lender.  These  amendments  are 
part  of  an  ongoing  RUS  project  to 
modernize  agency  policies  and 
procedures  in  order  to  provide 
borrowers  with  the  flexibility  they  need 
to  continue  providing  reliable  electric 
service  at  reasonable  cost  in  rural  areas, 
while  maintaining  the  integrity  of 
Government  loans. 
DATES:  Written  comments  must  be 
received  by  RUS  or  carry  a  postmark  or 
equivalent  by  September  6,  1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Sue  Arnold,  Financial 
Analyst,  Program  Support  and 
Regulatory  Analysis,  U.S.  Department  of 
•Agriculture,  Rural  Utilities  Service,  14th 
Street  and  Independence  Ave,  SW., 
AgBox  1522.  Washington,  DC  20250- 
1522.  RUS  requires,  in  hard  copy,  a 
signed  original  and  3  copies  of  all 
comments  (7  CFR  1700.30(e)). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOfl  FURTHER  INFORMATION  CONTACT:  Sue 
Arnoii;.  Finrinciai  .\nalyst,  U.S. 
Depanny^nt  ut  Agriculture,  Rural 
I'tilities  Service,  Room  2230-S,  1400 
independence  Avenue,  SW.,  STOP 
1522,  Washington,  DC  20250-1522. 
Telephone:  202-720-0736.  FAX:  202- 


720-4120.  E-mail: 
samold@rus.usda.gov 

SUPPlfMETfTARY  MFORMATtON:  The  Rural 
Utilities  Service  (RUS)  is  taking  this 
regulatory  action  as  part  of  the  National 
Performance  Review  program  to 
eliminate  unnecessary  regulations  and 
improve  those  that  remain  in  force.  This 
regulatory  action  has  been  determined 
to  be  significant  for  the  purposes  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and,  therefore  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB).  The 
Administrator  of  RUS  has  determined 
that  a  rule  relating  to  the  RUS  electric 
loan  program  is  not  a  rule  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  and,  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply  to  this  proposed  rule.  The 
Administrator  of  RUS  has  determined 
that  this  rule  will  not  significantly  affect 
the  quality  of  the  human  environment 
as  defined  by  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.].  Therefore,  this 
action  does  not  require  an 
envirormiental  impact  statement  or 
assessment.  This  proposed  rule  is 
excluded  from  the  scope  of  Executive 
Order  12372,  Intergovernmental 
Consultation,  which  may  require 
consultation  with  State  and  local 
officials.  A  Notice  of  Final  Rule  titled 
Department  Programs  and  Activities 
Excluded  fi-om  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  electric 
loans  and  loan  guarantees  from  coverage 
under  this  Order.  This  proposed  rule 
has  been  reviewed  under  Executive 
Order  12988.  Civil  Justice  Reform.  RUS 
has  determined  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  Sec.  3.  of  the  Executive  Order. 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  number 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  firom 
the  Superintendent  of  Dociiments,  the 
United  States  Government  Printing 
Office.  Washington,  DC  20402-9325. 

Intonnation  (k)llection  and 
Retordkeeping  Requirpments  , 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended)  RUS  is 
requesting  comments  on  the  information 


collection  incorporated  in  this  proposed 
rule. 

Comment  on  this  information 
collection  must  be  received  bv  October 
7. 1996. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
Ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

For  further  information  contact  Sue 
Arnold,  Financial  Analyst,  Program 
Support  and  Regulatory  Analysis,  U.S. 
Department  of  Agriculture.  Rural 
UtiliUes  Service,  STOP  1522.  Room 
2230-S,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-1522. 
Telephone:  202-720-0736.  FAX:  202- 
720-4120.  E-mail: 
samold9rus.usda.gov. 

Title:  7  CFR  1717  subpart  D,  Mergers 
and  Consolidations  of  Electric 
Borrowers. 

Type  of  request:  New  information 
collection. 

Abstract:  In  response  to  the  rapid 
changes  in  the  electric  industry,  an 
increasing  number  of  RUS  electric 
distribution  borrowers  are  exploring  the 
possibilities  of  mergers,  consolidations, 
and  similar  actions.  (This  rule  uses  the 
term  "merger"  to  refer  to  mergers, 
consolidations,  and  similar  actions.) 
Since  short-term  financial  stresses  often 
follow  mergers  that  offer  long-term 
benefits,  RUS  is  proposing  measures 
that  can  provide  some  reUef  &om  these 
transitional  stresses.  TTiese  measures  are 
intended  to  maintain  the  credit  quality 
of  the  RUS  loan  portfolio  while 
providing  borrowers  vsrith  the  flexibility 
to  react  quickly  to  business 
opportunities  and  challenges.  Secondly, 
RUS  is  proposing  a  streamlined 
application  process  for  mergers  that 
require  RUS  approval.  The  appUcation 
will  rely,  as  far  as  possible,  on 
documents  and  analyses  that  are  either 
required  by  state  law,  or  that  any 
prudent  business  would  prepare  for  its 
own  use  in  evaluating  the  costs  and 
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benefits  of  a  possible  merger.  Finally, 
RUS,  as  a  secured  lender,  needs  certain 
documentation  in  order  to  legally 
conduct  business  with  a  newly  merged 
entity.  This  documentation,  for  the  most 
part,  consists  of  copies  of  documents 
filed  with  state  and  local  governments 
and  documentation  that  would  be 
needed  by  any  secured  lender. 

Requests  to  enter  into  mergers  are 
inJtiated  by  borrowers;  RUS  may  not 
require  borrowers  to  enter  into  mergers. 

Since  mergers  reduce  the  number  of 
borrowers,  and  reducing  the  number  of 
borrowers  reduces  costs  to  both 
borrowers  and  RUS  of  preparing  and 
processing  multiple  applications  and 
serv  icing  multiple  loans,  the  proposed 
rules  will  result  in  a  net  decrease  in 
burden  hours  to  borrowers  and  to  RUS. 
This  net  decrease  will  be  reflected  in 
requests  to  renew  existing  information 
collections. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
response. 

Respondents:  Businesses,  including 
not  for  profit  cooperatives  and  others. 

Estimated  number  of  respondents 
each  year:  25. 

Estimated  number  of  responses  per 
respondent:  8. 

Estimated  total  annucd  burden  on 
respondents:  249  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wolfgang, 
Program  Support  and  Regulatory 
Analysis,  Rural  Utilities  Service.  Phone: 
202-720-0812. 

Send  comments  regarding  this 
information  collection  requirement  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer,  USDA, 
Room  10102  New  Executive  Office 
Building.  Washington,  DC  20503,  and  to 
Sue  Arnold,  Financial  Analyst,  Program 
Support  and  Regulatory  Analysis,  U.S. 
Department  of  Agriculture,  Rural 
Utilities  Service,  1400  Independence 
Ave.,  SW.,  STOP  1522,  Washington.  DC 
20250-1522. 

Comments  are  best  assured  of  having 
full  effect  if  OMB  receives  them  within 
30  days  of  publication  in  the  Federal 
Register. 

.Ml  comments  will  become  a  matter  of 
pubhc  record. 

Background 

rhe  electric  industry  is  becoming 
increasingly  competitive.  Recent 
legislation,  including  the  Energy  Policy 
Act  of  1992  and  actions  by  the  Federal 
Energy  Regulatory  Commission  (FERC). 
such  as  its  rules  on  Promoting 
Wholesale  Competition  Through  Open 
Access  Non-discriminatory 


Transmission  Services  by  Public 
Utilities,  Recovery  of  Stranded  Costs  by 
Public  Utilities  and  Transmitting 
Utilities,  published  May  10, 1996,  at  61 
FR  21539,  are  drastically  altering  the 
regulatory  and  business  environment  of 
all  electric  systems,  including  systems 
financed  by  RUS.  At  the  same  time, 
changes  in  overall  business  trends  and 
in  technology  continue  to  place  pressure 
on  RUS  financed  systems  to  operate 
more  efficiently  and  hedge  risks. 

It  is  clear  that  the  success  of  the  RUS 
program  in  supporting  rural 
infrastructtire  and  economic 
development  is  directly  tied  to  the 
ability  of  RUS  electric  borrowers  to  meet 
these  new  challenges.  In  order  to 
maintain  and  improve  the  electric 
infrastructiue  that  is  vital  to  rural 
communities,  borrowers  must  have  the 
flexibility  to  respond  quickly  and 
aggressively  to  business  opportunities 
and  challenges.  At  the  same  time,  RUS 
as  a  secured  lender  has  a  fiduciary 
responsibility  to  protect  the  security  of 
Government  loans  and  avoid  defaults. 

One  frequent  response  to  the 
challenge  of  a  volatile  industry  in 
transition  is  a  merger  or  consolidation. 
(This  rule  uses  the  term  "merger"  to 
refer  to  mergers,  consolidations,  and 
similar  actions.)  RUS  has  historically 
encouraged  mergers  that  benefit 
borrowers  and  rural  communities,  when 
these  arrangements  are  consistent  with 
the  interests  of  the  Government  as  a 
secured  lender.  RUS  continues  to  urge 
borrowers  to  explore  any  and  all 
opportunities  for  operating  efficiencies 
and  other  economies. 

The  amendments  proposed  today  are 
intended  to  encourage  beneficial 
mergers  involving  RUS  borrowers  and, 
as  far  as  possible,  to  remove  any 
unnecessary  impediments  to  such 
mergers.  Examples  of  possible  tangible 
benefits  to  borrowers  and  the  rural 
communities  they  serve  and  to  RUS  as 
a  secured  lender  include:  Contributing 
to  greater  operating  efficiency  and 
financial  soimdness  by  combining 
resources,  diversifying  loads  or  other 
means;  assisting  rural  economic 
development  by  diversifying  the  local 
economic  base  or  alleviating 
imemployment;  and  other  benefits 
consistent  with  the  purposes  of  the 
Riu-al  Electrification  Act  (RE  Act). 

Transitional  Assistance 

RUS  recognizes  that  short-term 
financial  stresses  can  follow  even  the 
njost  beneficial  mergers.  To  help 
stabilize  electric  rates  during  this 
period,  enhance  the  credit  quality  of 
outstanding  loans  made  or  guaranteed 
by  the  Government,  and  otherwise  ease 
the  transition  period  before  long-term 


efficiencies  and  economies  can  be 
realized.  RUS  is  proposing  new  policies 
for  transitional  assistance  following 
mergers. 

RUS  will  consider  requests  for 
transitional  assistance  after  each  merger. 
For  example,  if  three  borrowers  form  a 
single  successor  through  two 
consecutive  mergers,  transitional 
assistance  may  be  available,  subject  to 
RUS  regulations,  following  each  of  the 
mergers.  For  transitional  assistance 
available  for  a  closed-ended  period  after 
a  merger,  the  availability  period  will 
begin  tolling  on  the  effective  date  of  the 
most  recent  merger  even  if  that  date  is 
prior  to  the  effective  date  of  this  rule. 

Transitional  assistance  addresses  (1) 
Loan  processing  priority;  (2) 
Supplemental  financing  requirements; 
(3)  Reimbursement  of  general  funds  and 
interim  financing;  (4)  Deferments  of 
interest  and  principal;  (5)  Coverage 
ratios;  and  (6)  Advance  of  funds. 

1 .  Loan  Processing  Priority 

Current  policy  on  mergers  (7  CFR 
1710.108  and  .119)  offers  some 
transitional  assistance  in  the  form  of 
priority  consideration  to  processing 
loans  to  newly  merged  and  consoUdated 
systems  for  a  period  of  up  to  five  years 
after  RUS  approval  of  a  merger, 
provMed  that  the  merger  has  been 
determined  to  enhance  the  repayment  or 
security  of  RUS  loans.  Virtually  all 
mergers  place  stress  on  short-term  cash 
flows.  Therefore,  today's  rule  proposes 
in  §  1717.154(a)(1)  to  offer  loan 
processing  priority  upon  the  borrower's 
request,  for  the  first  loan  to  a  successor, 
provided  that  the  loan  is  approved  by 
RUS  not  later  than  5  years  after  the 
effective  date  of  the  merger.  For 
subsequent  loans  approved  during  those 
5  years,  RUS  may  agree  to  priority 
processing  if  the  borrower  demonstrates 
the  need,  and  loan  funds  are  available. 

Pursuant  to  RUS  regulations 
pubUshed  December  29,  1995,  at,  60  FR 
67395,  many  mergers  are  exempt  from 
RUS  approval.  Therefore,  to  avoid 
confusion,  today's  rule  further  proposes 
a  minor  amendment  that  will  allow  loan 
processing  priority  for  up  to  5  years 
from  the  effective  date  of  the  merger, 
instead  of  from  the  date  of  RUS 
approval. 

2.  Supplemental  Financing 
Requirements 

RUS  generally  requires  that  an 
applicant  for  a  municipal  rate  loan 
obtain  a  portion  of  its  debt  financing 
from  a  supplemental  source  vntkout  an 
RUS  guarantee.  The  method  for 
calculating  the  supplemental  financing 
proportion  is  set  out  in  7  CFR  1710.110, 
as  amended  January  19,  1995,  at  60  FR 
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3730.  Today's  rule  proposes  in 
§  1717.154(a)(2)  a  waiver  of 
supplemental  financing,  at  the 
borrower's  request,  for  the  first  RUS 
loan  approved  after  the  effective  date  of 
a  merger  if  all  parties  are  active 
distribution  borrowers  and  if  that  first 
loan  is  a  municipal  rate  loan,  the  loan 
period  does  not  exceed  2  years,  and  the 
loan  is  approved  by  RUS  not  later  than 
5  years  after  the  effective  date  of  the 
merger. 

For  any  subsequent  loans  approved 
during  those  5  years,  or  if  the  borrower 
requests  a  loan  period  longer  than  2 
years,  RUS  may  agree  to  waive  or  reduce 
the  required  amount  of  supplemental 
financing.  RUS  would  consider  such 
reduction  or  waiver  if  the  higher  interest 
rate  usually  charged  by  a  supplemental 
lender  would  materially  inhibit  the 
borrower's  ability  to  integrate  the 
systems  or  create  a  significant  hardship 
that  could  require  an  increase  in  electric 
rates. 

3.  Reimbursement  of  General  Funds  and 
Interim  Financing 

Borrowers  may  request  RUS  loan 
funds  to  reimburse  general  funds  and/or 
interim  financing  used  to  finance 
equipment  and  facilities  included  in  a 
RUS  approved  construction  work  plan 
or  amendment  if  the  construction  was 
completed  immediately  preceding  the 
current  loan  period.  Pursuant  to  existing 
rules  at  7  CFR  1710.109.  this  period  is 
limited  to  24  months  for  loan 
applications  received  after  February  10, 
1993.  Today's  rule  proposes  in 
§  1717.154(a)(3)  to  increase  this  period 
to  up  to  48  months  for  tire  first  RUS  loan 
following  a  merger  where  all  parties  are 
active  distribution  borrowers,  if  that 
first  loan  is  approved  by  RUS  not  later 
than  5  years  after  the  effective  date  of 
the  merger.  The  longer  reimbursement 
period  will  assist  borrowers  in 
managing  their  cash  flows  during  the 
transition.  The  requirement  that 
equipment  and  facilities  be  included  in 
a  RUS  approved  construction  work  plan 
in  order  to  be  eligible  for  reimbursement 
by  RUS  is  not  affected  by  this  change. 

4.  Deferments  of  Interest  and  Principal 

Section  12  of  the  RE  Act  allows  RUS 
to  extend  the  time  for  repayment  of 
loans  by  up  to  5  years.  Under  a  Section 
12  deferment  plan,  notes  retain  their 
original  maturity  dates — the  final 
maturity  is  not  extended.  Although 
deferment  of  debt  service  payments 
today,  results  in  higher  payments  in  the 
future,  deferments  may  be  useful  to 
mitigate  rate  increases  during  a 
transition  period  after  a  merger  or 
consolidation.  Today's  rule  proposes  in 
§  1717.154(b)(1)  to  codify  this  long- 


standing policy  of  granting  a  Section  12 
deferment  to  a  successor. 

5.  Covemge  Ratios 

RUS,  as  a  secured  lender,  requires 
that  borrowers  maintain  adequate  levels 
of  coverage  ratios,  including  times 
interest  earned  ratio  (TIER);  operating 
times  interest  earned  ratio  (OTTER);  debt 
service  coverage  (DSC);  and  operating 
debt  service  coverage  (ODSC).  The 
specific  level  for  each  ratio  is  set  forth 
in  the  RUS  loan  documents  and  in  7 
CFR  1710.114.  New  forms  of  loan 
docimients  were  issued  in  final  rules 
published  on  July  18,  1995,  at  60  FR 
36882,  and  on  December  29,  1995,  at  60 
FR  67396.  Section  1710.114  was  last 
amended  in  the  December  29,  1995, 
final  rule. 

The  rule  proposed  today  will,  in 
§  1717.154(b)(2).  allow  RUS  to  approve 
a  plan  for  a  phase-in  period  of  up  to  5 
years  following  a  merger  if  all  parties 
are  active  distribution  borrowers.  Under 
this  rule,  borrowers  may  project  and 
achieve  lower  levels  for  these  ratios  for 
up  to  5  years  following  a  merger, 
provided  that  RUS  has  approved  a 
phase-in  plan,  and  that  a  minimum 
TIER  level  of  1.00  is  maintained.  This 
phase-in  period  will  allow  borrowers 
the  flexibility  to  devote  resources  to 
integrating  the  systems  and  may  avoid 
substantial  rate  increases. 

6.  Advance  of  Funds  From  Insured 
Loans 

RUS  is  further  proposing  to 
automatically  lengthen  the  fund 
advance  period  for  insured  loans 
preexisting  on  the  effective  date  of  a 
merger.  The  fund  advance  period, 
which  is  the  period  during  which  funds 
from  an  insured  loan  may  be  advanced 
to  the  borrower,  generally  terminates 
automatically  after  4  or  5  years  unless 
the  borrower  requests,  and  RUS 
approves,  an  extension.  See  7  CFR 
1714.56,  as  amended  January  19,  1995, 
at  60  FR  3726.  However,  the  execution 
and  filing  of  legal  dociunents  following 
a  merger  often  takes  some  time,  and 
RUS  cannot  advance  funds  to  a 
successor  until  these  documents  are 
properly  executed  and  filed.  In  order  to 
ensure  that  approved  loan  funds  are 
available  to  borrowers  without 
unnecessary  procedural  delays,  RUS 
proposes  in  §  1717.154(c)  to  generically 
extend  the  fund  advance  period  by  2 
years  for  any  loans  with  unadvanced 
funds  on  the  effective  date  of  the 
merger,  if  the  fund  advance  period  has 
not  already  terminated. 

For  example,  under  current  rules,  the 
fund  advance  period  for  a  loan 
approved  in  March  1995  with  a  4-year 
loan  period  terminates  automatically  5 


years  from  the  date  of  the  loan  note. 
Under  the  proposed  rule,  after  a  merger 
the  fund  advance  period  would  be 
extended  by  2  years  and  would 
terminate  automatically  7  years  frwn  the 
date  of  the  loan  note. 

Borrower*  Who  Prepaid  Rl  S  i,uan« 
Pursuant  to  7  CFR  Part  17i« 

Pursuant  to  7  CFR  part  1786,  subparts 
C,  E  and  F,  borrowers  may  use  private 
financing  or  internally  generated  funds 
to  prepay  RUS  direct  or  insured  loans  at 
a  discounted  present  value.  Borrowers 
who  prepay  under  this  rule  may  not 
apply  for  or  receive  any  new  direct  or 
insured  loans  from  RUS  for  a  period 
after  the  prepayment,  except  at  the 
Administrator's  discretion. 

In  order  to  remove  unnecessary 
imp>ediments  to  beneficial  mergers 
between  systems  that  have  prepaid  their 
RUS  debt  and  activ^distribution 
systems  that  still  have  outstanding 
loans,  RUS  is  amending  rules  setting  out 
the  Administrator's  discretionary 
authority.  Under  the  proposed  rules 
(§§  1717.156  and  1786.167),  the 
Administrator  will  exercise  this 
discretionary  authority  to  make  direct  or 
insured  loans  for  facilities  to  serve 
consumers  who,  before  the  merger,  were 
served  by  the  system  that  did  not 
prepay.  In  other  words,  eligibility  for 
RUS  loans  for  that  i>ortion  of  the 
successor's  system  that  was  owned  by 
the  active  borrower  prior  to  the  merger, 
will  be  grandfathered  as  if  the  merger 
had  not  occurred. 

RUS  Procedures 

The  requirement  that  RUS,  as  a 
secured  lender,  generally  approve 
mergers  is  in  the  loan  documents  and 
RUS  regulations.  Under  certain 
conditions,  set  out  in  7  CFR  1717.615 
and  1710.7(c),  as  published  December 
29,  1995.  at  60  FR  67395,  borrowers  may 
enter  into  such  mergers  without  RUS 
approval. 

"To  clarify  RUS  requirements  for 
approval  of  mergers,  and  to  expedite 
handling  of  borrower  requests,  today's 
rule  proposes  in  §§1717.157-1717.159, 
a  procedure  for  RUS  approvals,  where 
the  approvals  are  needed,  including  a 
list  of  the  documents  required,  and  the 
factors  that  RUS  will  consider  in  acting 
on  such  requests.  With  the  exception  of 
a  formal  transmittal  letter  and  board 
resolution  from  each  of  the  companies 
involved.  RUS  believes  that  the 
doomients  and  analyses  required  are 
either  (1)  Prepared  by  any  prudent 
business  attempting  to  enter  into  a 
merger;  (2)  Required  by  state  law;  or  (3) 
Required  by  any  secured  lender. 

In  evaluating  an  application,  RUS  will 
consider  the  likely  impacts  of  the 
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merger  on  the  borrower's  ability  to 
provide  reliable  service  at  reasonable 
rates  to  RE  Act  beneficiaries.  RUS  will 
not  approve  the  action  if,  in  the  sole 
judgment  of  the  Administrator,  the 
action  is  likely  to  have  an  adverse  effect 
on  the  security  of  outstanding  loans 
made  or  guaranteed  by  the  Government. 
It  is  the  borrower's  responsibility  to 
resolve  internal  issues  such  as 
management  and  director  succession, 
employee  benefits,  and  headquarters 
location.  Borrowers  are  further 
responsible  for  obtaining  any  necessary 
approvals  from  state  commissions, 
supplemental  lenders,  and  others. 

Regardless  of  whether  the  merger 
requires  RUS  approval,  RUS,  as  a 
secured  lender,  needs  certain 
documentation  in  order  to  advance 
funds,  send  bills,  and  otherwise  conduct 
business  with  a  successor.  Today's 
proposed  rule  in  §  1^17.152,  lists  the 
documents  required.  Generally,  these 
are  copies  of  documents  that  borrowers 
are  required  to  file  with  state  or  local 
governments  or  documentation  needed 
by  any  secured  lender. 

In  all  cases,  borrowers  are  encouraged 
to  consult  RUS  early  in  the  process. 
RUS  headquarters  and  field  staff  are 
prepared  to  advise  borrowers  and  offer 
technical  assistance  to  facilitate  the 
processing  of  borrower  requests.  In 
particular,  early  consultation  with  RUS 
can  avoid  unnecessary  delays  in 
processing  requests  for  advance  of  loan 
funds. 

Rescission  of  Obsolete  Directive 

On  the  effective  date  of  the  final 
regulation,  REA  Bulletin  115-2,  Merger 
and  Consolidation  of  Electric  Borrowers 
will  be  rescinded.  RUS  has  determined 
that  this  bulletin,  issued  November  9, 
1972,  is  obsolete. 

Eligibility  for  and  ffardship  Rate  and 
Municipal  Rate  I.odiis 

RUS  makes  hardship  rate  loans  and 
municipal  rate  loans  subject  to  an 
interest  rate  cap,  if  the  applicant  meets 
certain  criteria.  See  11 305(c)(1)(A)  and 
(c)(l)(B)(ii)  of  the  RE  Act,  and  7  CFR 
part  1714.  As  required  by  the  law,  RUS 
will  consider  the  eligibility  of  the 
successor  at  the  time  of  loan  approval  in 
determining  the  applicable  interest  rate 
category.  In  other  words,  to  qualify  for 
a  hardship  rate  loan  or  a  municipal  rate 
loan  subject  to  the  interest  rate  cap,  the 
successor  as  a  whole  must,  at  the  time 
of  loan  approval,  meet  the  criteria  in  7 
CFR  1714.8  or  1714.7,  respectively. 

Comment  Period 

It  is  vital  that  RUS,  borrowers, 
supplemental  lenders,  and  others 
continue  the  public-private  partnership 


that  has  served  rural  America  well  in 
the  past.  RUS  and  the  Department  of 
Agriculture's  Office  of  the  General 
Counsel  recognize  that  business 
opportunities  often  have  short 
deadlines,  and  every  effort  will  be  made 
to  expedite  action  on  borrower  requests 
and  to  respond  in  a  timely  fashion. 

There  is  an  urgent  need  for  flexible 
responses  to  the  increasing  business 
stress  on  rural  electric  systems.  This 
rule,  by  encouraging  and  expediting 
mergers  that  offer  economies  and 
efficiencies  not  available  otherwise,  v\rill 
result  in  tangible  benefits,  such  as  lower 
electric  rates,  to  the  rural  communities 
served  by  electric  distribution 
borrowers.  Furthermore,  reducing  the 
number  of  RUS  borrowers  through 
mergers  and  consolidations  will 
ultimately  reduce  the  costs  to  the 
Federal  Government  of  processing 
multiple  applications  and  servicing 
multiple  loans.  To  expedite  these 
benefits,  the  comment  period  on  this 
proposed  rule  is  limited  to  30  days.  RUS 
encourages  all  interested  parties  to 
comment.  New  information  collection 
requirements  in  this  rule  will  not  be 
effective  until  approved  by  OMB. 

List  of  Sub)ects 

7  CFR  Part  1710 

Electric  power.  Electric  utilities,  Loan 
programs— energy,  Rural  areas. 

7  CFR  Part  1714 

Electric  Power,  Loan  programs — 
energy.  Rural  areas. 

7  CFR  Part  1717 

Administrative  practice  and 
procedure,  Electric  power.  Electric 
utilities.  Intergovernmental  relations, 
Investments,  Lien  accommodation.  Lien 
subordinations.  Loan  programs — energy, 
Reporting  and  recordkeeping 
requirements.  Rural  development. 

7  CFR  Part  1786 

Accounting,  Administrative  practice 
and  procedure.  Electric  utilities. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  7 
U.S.C.  901  et  seq.,  RUS  proposes  to 
amend  7  CFR  Chapter  XVII  as  follows: 

PART  1710— GENERAL  AND  PRE- 
LOAN  POLICIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows:. 

Authority:  7  U.S.C.  901-950b;  Public  Law 
99-591,  too  Stat.  3341-16;  Public  Law  103- 
354,  108  Stat.  3178  (7  U.S.C.  6941  et  seq.). 

2.  Section  1710.109  is  amended  by 
redesignating  paragraphs  (c) 


introductory  text,  (c)(1),  (c)(2),  and  (c)(3) 

as  paragraphs  (c)(1)  introductory  text, 
(c)(l)(i),  (c)(l)(ii),and(c)(l)(iii), 
respectively,  and  by  adding  a  new 
paragraph  (c)(2)  to  read  as  follows: 

§  1710.109    Reimbursement  of  general 
funds  and  interim  financing. 
*         *         •         •         • 

(c)  *  *   * 

(2)  Policies  for  reimbursement  of 
general  funds  and  interim  financing 
following  certain  mergers, 
consolidations,  and  transfers  of  a 
systems  substantially  in  their  entirety 
are  set  forth  in  7  CFR  1717.154. 


3.  Section  1710.110  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§1710.110    Supplemental  financing. 

(a)  Except  in  the  case  of  financial 
hardship  as  determined  by  the 
Administrator,  and  following  certain 
mergers,  consolidations,  and  transfers  of 
systems  substantially  in  their  entirety  as 
set  forth  in  7  CFR  1717.154,  applicants 
for  a  municipal  rate  loan  will  be 
required  to  obtain  a  portion  of  their  loan 
funds  from  a  supplemental  source 
without  an  RUS  guarantee,  in  the 
amounts  set  forth  in  paragraph  (c)  of 
this  section.  *  *  * 


4.  Section  1710.114  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (b)(3)  to  read  as  follows: 

§1710,114    TIER,  DSC,  OTIER  and  ODSC 
requirements. 

***** 

(b)  *  *  * 

(3)  *   *   *  Policies  for  coverage  ratios 
following  certain  mergers, 
consolidations,  and  transfers  of  systems 
substantially  in  their  entirety  are  in  7 
CFR  1717.154. 
***** 

5.  Section  1710.119  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  1 71 0. 1 1 9    Loan  processing  priorities. 

***** 

(b)  *  *  * 

(3)  To  finance  the  capital  needs  of 
borrowers  that  are  the  result  of  a  merger, 
consolidation,  or  a  transfer  of  a  system 
substantially  in  its  entirety,  provided 
that  the  merger,  consolidation,  or 
transfer  has  either  been  approved  by 
RUS  or  does  not  need  RUS  approval 
pursuant  to  the  borrower's  loan 
documents  (See  7  CFR  1717.154);  or 
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PART  1714— PRE-LOAN  POLICIES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  LOANS 

6.  The  authority  citation  for  part  1714 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(b);  Pub.L.  99- 
591,  100  Stat.  3341;  Pub.L.  103-353, 108  Stat. 
3178  (7  U.S.C  6941  et  seq.] 

7.  Section  1714.56  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§1714.56    Fund  advance  period 

*  *  *  »  X 

(c)  The  Administrator  may  agree  to  an 
extension  of  the  fund  advance  period  for 
loans  approved  on  or  after  June  1, 1984, 
if  the  borrower  demonstrates  to  the 
satisfaction  of  the  Administrator  that  the 
loan  funds  continue  to  be  needed  for 
approved  loan  purposes  (i.e.,  facilities 
included  in  an  RUS  approved 
construction  work  plan).  Policies  for 
extension  of  the  fund  advance  period 
following  certain  mergers, 
consolidations,  and  transfers  of  systems 
substantially  in  their  entirety  are  set 
forth  in  7  CFR  1717.154. 


PART  1717— POST-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

8.  The  authority  citation  for  part  1717 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(b);  Pub.L 
103-354,  108  Stat.  3178  (7  U.S.C.  6941  et 
seq.],  unless  otherwise  noted. 

9.  Subpart  D  is  added  to  part  1717  to 
read  as  follows: 

Subpart  D — Mergers  and  Consolidations  of 
Electric  Borrowers 

Cat 

1717.150  General. 

1717.151  Definitions. 

1717.152  Required  documentation  for  all 
mergers. 

1717.153  Transitional  assistance. 

1717.154  Types  of  transitional  assistance. 

1717.155  Requests  for  transitional 
assistance. 

1717.156  Mergers  with  borrowers  who 
prepaid  RUS  loans 

1717.157  Applications  for  RUS  approval  of 
meigers. 

1717.158  Application  contents. 

1717.159  Application  process. 

Subpart  D — Mergers  and 
Consolidations  of  Electric  Borrowers 

§1717.150    General. 

(a)  This  subpart  establishes  RUS 
policies  and  procedures  for  mergers  of 
electric  borrowers.  These  policies  and 
procedures  are  intended  to  provide 
borrowers  with  the  flexibility  to 


negotiate  and  enter  into  mergers  that 
offer  advantages  to  the  borrowers  and  to 
rural  conununities,  and  adequately 
protect  the  integrity  and  credit  quality 
of  RUS  loans  and  loan  guarantees. 

(b)  Consistent  with  prudent  lending 
practices,  the  maintenance  of  adequate 
security  for  RUS  loans  and  loan 
guarantees,  and  the  objectives  of  the 
Rural  Electrification  Act  of  1936,  as 
amended.  (7  U.S.C.  901  et  seq.)  (RE  Act), 
RUS  encourages  electric  borrowers  to 
consider  mergers  when  such  action  is 
likely  to  contribute,  in  the  long-term,  to 
greater  operating  efficiency  and 
financial  soundness.  Borrowers  are 
specifically  encouraged  to  explore 
mergers  that  are  likely  to  enhance  the 
ability  of  the  successor  to  provide 
reliable  electric  service  at  reasonable 
cost  to  RE  Act  beneficiaries. 

(c)  Piirsuant  to  the  loan  documents 
and  RUS  regulations,  certain  mergers 
are  subject  to  RUS  approval.  See 
§1717.615. 

(d)  Since  RUS  must  take  action  in 
order  to  legally  advance  funds  and 
otherwise  conduct  business  with  a 
successor,  RUS  encourages  borrowers  to 
consult  RUS  early  in  the  process 
regardless  of  whether  RUS  approval  of 
the  merger  is  required.  RUS  will  provide 
technical  assistance  and  guidance  to 
borrowers  to  help  expedite  the 
processing  of  their  requests  and  to  help 
resolve  potential  problems  early  in  the 
process 

§1717.151     Oefinittons. 

The  definitions  set  forth  in  7  CFR 
1710.2  are  applicable  to  this  subpart 
unless  otherwise  stated.  In  addition,  for 
the  purpose  of  this  subpart,  the 
following  terms  shall  have  the  following 
meanings: 

Active  borrower  means  an  electric 
borrower  that  has,  on  the  effective  date, 
an  outstanding  insured  or  guaranteed 
loan  from  RUS  for  rural  electrification, 
and  whose  eUgibility  for  future  RUS 
financing  is  not  restricted  pursuant  to  7 
CFR  part  1786. 

Active  distribution  borrower  means  an 
electric  distribution  borrower  that  has, 
on  the  effective  date,  an  outstanding 
insured  or  guaranteed  loan  from  RUS  for 
rural  electrification,  and  whose 
eligibility  for  future  RUS  financing  is 
not  restricted  pursuant  to  7  CFR  part 
1786. 

Consolidation  see  merger. 

Coverage  ratios  means  collectively 
TIER,  OTIER,  DSC  and  ODSC,  as  these 
terms  are  defined  in  7  CFR  1710.2. 

Effective  date  means  the  date  a  merger 
is  effective  pursuant  to  applicable  state 
law. 

Loan  documents  means  the  mortgage 
(or  other  seciurity  instrument  acceptable 


to  RUS).  the  loan  contract,  and  the 
promissory  note(s)  entered  into  between 
the  borrower  and  RUS. 

Merger  means:  (1)  A  consolidation 
where  two  or  more  companies  are 
extingmshed  and  a  new  successor  is 
created,  acquiring  the  assets,  liabilities, 
franchises  and  powers  of  those  passing 
out  of  existence; 

(2)  A  merger  where  one  company  is 
absorbed  by  another,  the  former  ceasing 
to  exist  as  a  separate  business  entity, 
and  the  latter  retaining  its  own  identity 
and  acquiring  the  assets,  liabiUties, 
franchises  and  powers  of  the  former;  or 

(3)  A  transfer  of  mortgaged  property 
by  one  company  to  another  where  the 
transferee  acquires  substantially  as  an 
entirety  the  assets,  liabilities,  franchises, 
and  powers  of  the  transferor. 

New  loan  means  a  loan  to  a  successor 
approved  by  RUS  on  or  after  the 
effective  date. 

Preexisting  loan  means  a  loan  to  a 
borrower  approved  by  RUS  prior  to  the 
effective  date  of  a  merger. 

Successor  means  the  entity  that 
continues  as  the  siirviving  business 
entity  as  of  the  effective  date  of  the 
merger,  and  acquires  all  the  assets, 
liabilities,  franchises,  and  powers  of  the 
entity  or  entities  ceasing  to  exist  as  of 
the  effective  date. 

Transitional  assistance  means 
financial  relief  provided  to  borrowers  by 
RUS  during  a  limited  period  of  time 
following  a  merger. 

§1717.152     Requ!^eo  doc-^rr^nxatio'^  tor  all 
mergers. 

In  order  for  RUS  to  legally  advance 
funds,  send  bills,  and  otherwise  conduct 
business  with  a  successor,  the 
docimients  listed  in  this  section  must  be 
submitted  to  RUS  regardless  of  the  need 
for  RUS  approval  of  the  merger. 
Borrowers  are  responsible  for  ensuring 
that  these  documents  are  received  by 
RUS  in  timely  fashion.  In  cases  of 
mergers  that  require  RUS  approval,  or 
cases  where  borrowers  must  submit 
requests  for  transitional  assistance,  the 
documents  listed  in  this  section  may  be 
combined  with  the  documents  required 
by  §§  1717.155  and/or  1717.158  where 
appropriate. 

(a)  Prior  to  the  effective  date, 
borrowers  must  submit: 

(1)  A  transmittal  letter  on  corporate 
letterhead  signed  by  the  manager  of 
each  active  borrower  that  is  a  party  to 
the  proposed  merger  indicating  the 
borrower's  intention  to  merge  and 
tentative  timeframes,  including  the 
proposed  effective  date; 

(2)  An  original  certified  board 
resolution  from  each  party  to  the 
proposed  merger  affinning  the  board's 
support  of  the  merger; 
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(3)  All  documents  necessary  to 
evidence  the  merger  pursuant  to 
applicable  law  Examples  include  plan 
of  merger,  articles  of  merger,  amended 
articles  of  incorporation,  bylaws,  and 
notices  and  filings  required  by  law. 
These  documents  may  be  copies  of 
documents  filed  elsewhere,  unless 
otherwise  specified  by  RUS;  and 

(4)  A  letter  addn^ssed  to  the 
Administrator  from  the  counsel  of  at 
least  one  of  the  active  borrowers  briefly 
describing  the  merger  and  indicating  the 
relevant  statutes  under  which  the 
merger  will  be  consummated. 

fb)  On  or  after  the  effective  date, 
borrowers  must  submit: 

(1)  An  opinion  of  counsel  from  the 
successor  addressing,  among  other 
things,  any  pending  litigation,  proper 
authorization  and  consummation  of  the 
merger,  proper  filing  and  perfection  of 
Rl  S  security  interest,  and  all  approvals 
required  by  law.  RUS  will  provide  the 
form  of  the  opinion  of  coimsel  to  the 
successor; 

(2)  A  letter  signed  by  the  manager  of 
the  successor  advising  RUS  of  the 
effective  date  of  the  merger;  the 
corporate  name,  address,  and  phone 
number,  the  names  of  the  officers  of  the 
successor;  and  the  taxpayer 
identification  number;  and 

(3)  Evidence  of  proper  filing  and 
perfection  of  RUS'  security  interest,  as 
instructed  by  RUS,  and  an  executed 
loan  contract. 

§  1717.153    Transitional  assistance. 
RUS  recognizes  that  short-term 
financial  stresses  can  follow  even  the 
most  beneficial  mergers.  To  help 
stabilize  electric  rates,  enhance  the 
credit  quality  of  outstanding  loans  made 
or  guaranteed  by  the  Government,  and 
otherwise  ease  the  transition  period 
before  the  long-term  efficiencies  and 
economies  of  a  merger  can  be  realized, 
RUS  may  approve  one  or  more  types  of 
transitional  assistance  to  a  successor 
under  the  conditions  set  forth  in  this 
part 

§1717  154    Types  of  transitional 
assistance 

(a)  Transitional  assistance  in 
connection  with  new  loans.  Requests  for 
transitional  assistance  in  connection 
with  new  loans  may  be  submitted  to 
RUS  no  later  than  the  loan  application. 

(1)  Loan  processing  priority.  RUS 
loans  are  generally  processed  in 
chronological  order  based  on  the  date 
the  complete  application  is  received  in 
the  regional  or  division  office.  At  the 
borrower's  request,  RUS  will  offer  loan 
processing  priority  for  the  first  loan  to 
a  successor,  provided  that  the  loan  is 
approved  by  RUS  not  later  than  5  years 


after  the  effective  date  of  the  merger.  For 
any  subsequent  loans  approved  during 
those  5  years,  RUS  may  offer  loan 
processing  priority,  subject  to  the 
availability  of  loan  funds.  In  reviewing 
requests  for  loan  processing  priority  on 
subsequent  loans,  RUS  wil!  consider  the 
borrower's  projected  cash  flows,  its 
electric  rates  and  rate  disparity,  and  the 
likely  mitigating  effects  of  priority  loan 
processing  See  7  CFR  1710.108  and 
1710.119. 

(2)  Supplemental  financing.  RUS 
generally  requires  that  an  applicant  for 
a  municipal  rate  loan  obtain  a  portion 
of  its  debt  financing  from  a 
supplemental  source  without  an  RUS 
guarantee.  See  7  CFR  1710.110.  If  ail 
parties  to  the  merger  are  active 
distribution  borrowers,  RUS  will,  at  the 
borrower's  request  waive  the 
requirement  to  obtain  supplemental 
financing  for  the  first  RUS  loan 
approved  after  the  effective  date  if  that 
fiirst  loan  is  a  municipal  rate  loan  whose 
loan  period  does  not  exceed  2  years,  and 
the  loan  is  approved  by  RUS  not  later 
than  5  years  after  the  effective  date  of 
the  merger.  For  any  subsequent  loans 
approved  during  these  5  years,  or  if  the 
borrower  requests  a  loan  period  longer 
than  2  years,  RUS  may,  subject  to  the 
availability  of  loan  funds,  waive  or 
reduce  the  amount  of  supplemental 
financing  required.  In  reviewing 
requests  to  reduce  or  waive 
supplemental  financing  on  subsequent 
loans  or  on  loans  with  a  loan  period 
longer  than  2  years,  RUS  will  consider 
the  differences  in  interest  rates  between 
RUS  and  supplemental  loans  and  the 
impacts  of  this  difference  on  the 
borrower's  projected  cash  flows  and  its 
electric  rates  and  rate  disparity.  If 
significant  differences  result,  the  waiver 
will  be  granted. 

(3)  Reimbursement  of  general  funds 
and  interim  financing.  Borrowers  may 
request  RUS  loan  funds  to  reimburse 
general  funds  and/ or  interim  financing 
used  to  finance  equipment  and  facilities 
included  in  a  RUS  approved 
construction  work  plan  or  amendment  if 
the  construction  was  completed 
immediately  preceding  the  ciurent  loan 
period.  This  reimbursement  period  is 
generally  limited  to  24  months.  See  7 
CFR  1710.109.  If  all  parUes  to  the 
merger  are  active  distribution 
borrowers,  RUS  may,  in  coimection 
with  the  first  RUS  loan  approved  after 
the  effective  date,  approve  a 
reimbursement  period  of  up  to  48 
months  prior  to  the  current  loan  period 
if  the  loan  is  approved  not  later  than  5 
years  after  the  effective  date.  In 
reviewing  requests  for  a  longer 
reimbursement  period,  RUS  will 
consider  the  stresses  that  the  transaction 


and  other  costs  of  entering  into  the 
merger  places  on  the  borrower's  rates 
and  cash  flows,  and  the  mitigating 
effects  of  more  generous  reimbursement. 

fb)  Transitional  assistance  affecting 
new  and  preexisting  loans.  Requests  for 
transitional  assistance  affecting  new  and 
preexisting  loans  must  be  received  by 
RUS  no  later  than  2  years  after  the 
effective  date  of  the  merger. 

(1)  Section  12  deferments.  Section  12 
of  the  RE  Act  (7  U.S.C.  912)  allows  RUS 
to  extend  the  time  of  payment  of  interest 
or  principal  of  RUS  loans.  Section  12 
deferments  do  not  extend  the  final 
maturity  of  the  loan:  lower  payments 
during  the  deferment  period  result  in 
higher  payments  later.  Therefore.  RUS 
may  approve  a  Section  12  deferment  of 
loan  payments  of  up  to  5  years  only  if 
such  deferments  will  help  to  avoid 
substantial  increases  in  retail  electric 
rates  during  the  transition  period, 
without  placing  borrowers  in  financial 
stress  after  the  deferment  period. 

(2)  Coverage  ratios.  Required  levels 
for  coverage  ratios  are  set  forth  in  7  CFR 
1710.114  and  in  the  loan  documents.  If 
all  parties  to  the  merger  are  active 
distribution  borrowers,  RUS  may 
approve  a  plan,  on  a  case  by  case  basis, 
that  provides  for  a  phase-in  period  for 
these  coverage  ratios  of  up  to  5  years 
from  the  effective  date.  Under  such  a 
plan  the  successor  would  be  permitted 
to  project  and  achieve  lower  levels  for 
one  or  more  of  these  coverage  ratios 
during  the  phase-in  period. 

(i)  A  phase-in  plan  for  coverage  ratios 
must  provide  a  pro  forma  level  for  each 
ratio  during  each  year  of  the  phase-in 
period  and  be  supported  by  a  financial 
forecast  covering  a  period  of  not  less 
than  10  years  from  the  effective  date  of 
the  merger.  The  plan  must  demonstrate 
that  a  minimum  TIER  level  of  1.00  will 
be  achieved  in  each  year,  that  trends 
will  be  generally  favorable,  and  that  the 
borrower  will  achieve  the  levels 
required  in  its  loan  documents  and  RUS 
regulations  by  the  end  of  the  phase-in 
period,  and  that  these  levels  will  be 
maintained  in  subsequent  years. 

(ii)  In  revievdng  phase-in  plans  for 
coverage  ratios,  RUS  will  review  rates, 
rate  disparity,  and  likely  mitigating 
effects  of  the  proposed  phase-in  plan. 

(iii)  The  borrower  is  responsible  for 
obtaining  approvals  of  supplemental 
lenders. 

(iv)  Upon  RUS  approval  of  a  phase-in 
plan,  the  levels  in  that  plan  will  be 
substituted  for  the  levels  required  in  the 
borrower's  preexisting  loan  dociune.nts 
and  will  be  incorporated  in  any  new 
loan  or  security  documents. 

(c)  Transitional  assistance  affecting 
preexisting  loans.  The  fund  advance 
period  for  an  insured  loan,  which  is  the 
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period  during  which  RUS  may  advance 
loan  funds  to  a  borrower,  terminates 
automatically  after  a  specific  period  of 
time.  See  7  CFR  1714.56.  If,  on  the 
effective  date  of  a  merger  the  fund 
advance  period  on  any  preexisting  loan 
to  any  of  the  active  borrowers  involved 
in  a  merger  has  not  terminated,  such 
fund  advance  period  shall  be 
automatically  lengthened  by  2  years. 
Such  dociunents  will  be  prepared  upon 
the  request  of  a  borrower  to  RUS  for  the 
advance  of  loan  funds,  RUS  will  prepare 
documents  for  the  borrower's  execution 
that  will  reflect  this  extension  and  will 
provide  the  legal  authority  for  RUS  to 
advance  funds  to  the  successor. 

§1717.155    Requests  for  transitionai 
assistance. 

(a)  If  the  merger  requires  RUS 
approval,  the  borrower  should,  where 
possible,  indicate  that  it  desires 
transitional  assistance  at  the  time  it 
requests  approval  of  the  merger.  The 
formal  request  for  transitional  assistance 
must  be  received  by  RUS  as  specified  in 
§§  1717.154(a)  and  (b).  Documents  listed 
in  this  section  may  be  combined  with 
the  documents  required  by  §§1717.152 
and/or  1717.158  where  appropriate.  If 
the  request  for  transitional  assistance  is 
submitted  at  the  same  time  as  a  loan 
application,  documents  listed  in  this 
section  may  be  combined  with  the  loan 
application  dociunents  where 
appropriate.  See  7  CFR  part  1710, 
subpart  I.  A  request  for  transitional 
assistance  must  include: 

(1)  Transmittal  letter(s)  formally 
listing  the  types  of  transitional 
assistance  requested.  If  the  request  is 
submitted  before  the  effective  date,  a 
transmittal  letter  must  be  signed  by  the 
manager  of  each  party  to  the  transaction. 
If  the  request  is  submitted  on  or  aftet  the 
effective  date,  a  transmittal  letter  must 
be  signed  by  the  manager  of  the 
successor.  Transmittal  letterfs)  must  be 
signed  originals  on  corporate  letterhead 
stationery; 

(2)  Board  resolution(s).  If  the  request 
is  submitted  before  the  effective  date,  a 
separate  board  resolution  must  be 
submitted  from  each  entity  involved  in 
the  merger.  If  the  request  is  submitted 
on  or  after  the  effective  date,  a  board 
resolution  from  the  successor  must  be 
submitted.  Each  board  resolution  must 
be  a  certified  original; 

(3)  A  merger  plan,  financial  forecasts, 
and  any  available  studies  such  as  net 
present  value  analyses  showing  the 
anticipated  costs  and  benefits  of  the 
merger  and  likely  timeframes  for  the 
merger.  The  merger  plan  must  clearly 
identify  those  benefits  that  cannot  be 
achieved  without  a  merger,  and  those 


benefits  that  can  be  achieved  through 
other  means; 

(4)  If  the  transitional  assistance 
requires  RUS  approval,  the  type  and 
extent  of  the  mitigation  that  the 
transitional  assistance  is  expected  to 
provide;  and  r 

(5)  Other  information  that  may  be 
relevant. 

(b)  Borrowers  are  responsible  for 
ensiu-ing  that  requests  for  transitional 
assistance  are  complete  and  sound  in 
form  and  substance  when  they  are 
submitted  to  RUS.  After  submitting  a 
request,  borrowers  shall  promptly  notify 
RUS  of  any  changes  or  events  that 
materially  affect  the  request  or  any 
information  in  the  request. 

(c)  In  considering  whether  to  approve 
requests  for  transitional  assistance,  RUS 
will  evaluate  the  costs  and  benefits  of 
the  merger;  the  type  and  extent  of  the 
likely  transitional  stress;  whether  the 
transitional  assistance  requested  is 
likely  to  materially  mitigate  such  stress; 
and  the  likely  impacts  on  electric  rates 
and  on  the  security  of  RUS  loans. 
Review  factors  applicable  to  each  type 
of  transitional  assisteince  are  set  forth  in 
§1717.154. 

§  1717  156     Mergers  witr  borrowers  who 
prepaid  RUS  loans 

In  some  cases,  an  active  distribution 
borrower  may  merge  with  a  borrower 
that  has  prepaid  RUS  debt  at  a  discount 
pursuant  to  7  CFR  part  1786,  and  whose 
eligibility  for  future  RUS  financing  is 
thereby  restricted.  Ehiring  the  period 
when  the  restrictions  on  futiu« 
financing  are  in  effect,  the  successor 
will  be  eligible  for  RUS  loans  to  finance 
facilities  to  serve  consumers  that  were 
served  by  the  active  distribution 
borrower  immediately  prior  to  the 
effective  date  of  the  merger,  provided 
that  other  requirements  for  loan 
eligibility  are  met. 

§  1717  157     Applications  for  RUS  approvals 
of  n>ergers. 

If  a  proposed  merger  requires  RUS 
approval  according  to  RUS  regulations 
and/ or  the  loan  dociunents  executed  by 
any  of  the  active  borrowers  involved, 
the  application  must  be  submitted  to 
RUS  not  later  than  90  days  prior  to  the 
effective  date  of  the  proposed  borrower 
action.  A  distribution  borrower  should 
consult  with  its  assigned  RUS  general 
field  representative,  and  a  power  supply 
borrower  with  the  Director,  Power 
Supply  Division  for  general  information 
prior  to  submitting  the  request. 

§1717,158    Application  contents 

An  application  tor  RLt>  approval  must 
include  the  documents  listed  in  this 
section.  Dociunents  listed  in  this  section 


may  be  combined  with  the  documents 
required  by  §§1717.152  and/ or 
1717.155  where  appropniate. 

(a)  Tmnsmittal  letters  signed  by  the 
managers  of  all  borrowers  and  non- 
borrowers  who  are  parties  to  the 
proposed  merger.  These  letters  must 
include  the  actual  corporate  name, 
address,  and  taxpayer  identification 
number  of  all  parties  to  the  proposed 
merger.  The  transmittal  letters  must  be 
signed  originals  on  corporate  letterhead 
stationery. 

(b)  Resolutions  from  the  boards  of 
directors  of  all  borrowers  and  non- 
borrowers  who  are  parties  to  the 
proposed  merger.  This  document  is  the 
formal  request  by  each  entity  for  RUS 
approval  of  the  proposed  merger.  The 
board  resolution  must  include  a 
description  of  the  proposed  merger, 
including  timeframes,  and  authorization 
for  RUS  to  release  appropriate 
information  to  supplemental  or  other 
lenders,  and  for  these  lenders  to  release 
appropriate  information  to  RUS.  Each 
board  resolution  must  be  a  certified* 
original. 

(c)  Evidence  that  the  proposed  merger 
will  result  in  a  viable  entity,  and  that 
the  security  of  outstanding  RUS  loans 
will  not  be  compromised  by  the  action. 
This  evidence  shall  include  financial 
forecasts,  and  any  available  studies  such 
as  net  present  value  analyses  covering  a 
period  of  not  less  than  10  years  from  the 
effective  date  of  the  merger,  as  well  as 
information  about  any  threatened 
actions  by  other  parties  that  could 
adversely  affect  the  financial  condition 
of  any  of  the  parties  to  the  proposed 
merger,  or  of  the  successor.  Such 
threatened  actions  may  include 
annexations  or  other  actions  affecting 
service  territory,  loads,  rates  or  other 
such  matters. 

(d)  Regulatory  information  about 
pending  federal  or  state  proceedings 
pertaining  to  any  of  the  parties  that 
could  have  material  effects  on  the 
successor. 

(e)  Rate  information.  Distribution  and 
power  supply  borrowers  shall  submit 
schedules  of  proposed  rates  after  the 
merger,  including  the  effects  of  the 
proposed  action  on  rates  and  the  status 
of  any  pending  rate  cases  before  a  state 
regulatory  authority.  The  rates  of  power 
supply  borrowers  are  subject  to  RUS 
approval. 

ff)  Area  coverage  and  line  extension 
policies:  If  any  distribution  systems  are 
parties  to  the  proposed  merger,  a 
statement  of  proposed  area  coverage  and 
line  extension  nnjiries  fnr  the  successor. 

§1717.158    AppiicaDon  process 

(a)  Borrowers  are  responsible  for 
ensuring  that  their  applications  for  RUS 
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approval  of  a  merger  are  complete  and 
sound  m  form  and  substance  when  they 
are  submitted  to  RUS  .After  submitting 
an  application,  borrowers  shall 
promptly  notify  RUS  of  any  changes  or 
events  that  materially  affect  the 
application  or  anv  information  in  the 
application 

(b)  In  reviewing  borrower  requests  for 
approval  of  mergers,  RUS  will  consider 
the  likely  effects  of  the  action  on  the 
abilitv  of  the  successor  to  provide 
reliable  eleclnc  service  at  reasonable 
cost  to  RE  Act  beneficiaries  and  on  the 
security  of  outstanding  RUS  loans. 
Among  the  factors  RUS  will  consider 
are  whether  the  proposed  merger  is 
Ukely  to: 

(1)  Contribute  to  greater  operating 
efficiency  and  financial  soundness; 

(2)  Mitigate  high  electric  rates  and  or 
rate  disparity; 

(3)  Help  borrowers  to  diversify  their 
loads  or  otherwise  hedge  risks; 

(4)  Have  beneficial  effects  on  rural 
economic  development  in  the 
community  served  by  the  borrower, 
such  as  diversifying  the  economic  base 
or  alleviating  unemployment;  and 

(5)  Provide  other  benefits  consistent 
with  the  purposes  of  the  RE  Act. 

(c)  RUS  will  not  approve  a  merger  if, 
in  the  sole  judgment  of  the 
Administrator,  such  action  is  likely  to 
have  an  adverse  effect  on  the  credit 
quality  of  outstanding  loa&s  made  or 
guaranteed  by  the  Government.  RUS 
will  thoroughly  review  each  request  for 
approval  of  such  action,  including 
review  of  the  feasibility  and  security  of 
outstanding  Government  loans 
according  to  the  standards  in  7  CFR 
1710.112  and  1710.113,  respectively, 
and  in  other  RUS  regulations. 

(d)  RUS  will  keep  the  borrowers 
apprised  of  the  progress  of  their 
applications. 

PART  1786— PREPAYMENT  OF  RUS 
GUARANTEED  AND  INSURED  LOANS 
TO  ELECTRIC  AND  TELEPHONE 
BORROWERS 

Subpart  F — Discounted  Prepayments 
on  RUS  Electric  Loans 

10.  The  authority  citation  for  subpart 
F  continues  to  read  as  follows: 

Authority.  7  U.S.C.  901  etseq.;  Pub.L  103- 
534,  108  Stat.  3178  {7  U.S.C.  6941  etseq.) 

11.  Section  1786.167  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  1786  1 67    Restrictions  to  additional  RUS 
financing. 

(a)  *   *   *  Special  provisions  for 
mergers  involving  a  borrower  that  has 


prepaid  pursuant  to  this  subpart  are  in 
7  CFR  1717.156. 

•        •        •        •        • 

Dated:  July  29, 1996. 
Jill  Long  Thompson, 
Under  Secretary.  Rura]  Development. 
(FR  Doc.  96-19711  Filed  8-6-96;  8:45  am) 
BILUNQ  CODE  3410-1S-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

[Docket  No  EE-«M-96~200] 

Alternative  Fueled  Vehicle  Acquisition 
Requirements  tor  Private  and  Local 
Government  Fleets 

AGENCY  Department  of  Energy  (DOE). 

ACTION  Advance  Notice  of  Proposed 
Rulemaking  and  Notice  of  Public 
Hearings. 

SUkMARY:  The  Department  of  Energy 
(DOE)  is  today  publishing  an  advance 
notice  of  proposed  rulemaking,  as 
required  by  the  Energy  PoUcy  Act  of 
1992  (the  Act),  that  begins  a  process  to 
determine  whether  alternative  fueled 
vehicle  (AFV)  acquisition  requirements 
for  certain  private  and  local  government 
automobile  fleets  should  be 
promulgated.  This  advance  notice  also 
requests  comments  on  progress  toward 
the  goals  set  forth  in  section  502(b)(2)  of 
the  Act,  identifying  the  problems  writh 
achieving  the  goals,  assessing  the 
adequacy  and  practicability  of  and 
considering  all  actions  necessary  to 
meet  the  goals.  This  advance  notice  is 
intended  to  stimulate  comments  that 
will  inform  DOE  decisions  concerning 
futiue  rulemaking  actions  and  non- 
regulatory  initiatives  to  promote 
alternative  fuels  and  alternative  fueled 
vehicles. 

DATES:  Written  comments  (8  copies) 
must  be  received  by  the  Department  by 
November  5, 1996. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearings, 
which  are  scheduled  as  follows: 

1.  In  Dallas.  TX,  beginning  at  10:15 
a.m.  on  September  17, 1996. 

2.  In  Sacramento,  CA,  beginning  at 
9:30  a.m.  on  September  25,  1996. 

3.  In  Washington,  D.C.,  beginning  at 
9:30  a.m.  on  October  9, 1996. 

Requests  to  speak  at  a  hearing  should 
be  received  no  later  than  4:00  p.m., 
September  13.  1996  for  the  Dallas,  TX 
hearing,  September  23, 1996  for  the 
Sacramento,  CA  hearing,  and  October  7, 
1996  for  the  Washington,  D.C.  hearing. 


The  length  of  each  oral  presentation  is 
limited  to  10  minutes 
ADDRESSES:  The  hearings  will  be  held  at 
the  following  addresses: 

1.  Dallas.  TX— Wyndham  Anatole 
Hotel,  2201  Stemmons  Freeway  (Market 
Center),  Obelisk  A  Room  (Mezzanine 
Level),  Dallas.  TX  75207. 

2.  Sacramento,  CA — Secretary  of  State 
Archive/Complex.  1500  11th  Street 
(11th  &  O  Streets  Entrance).  Auditorium 
(Main  Lobby).  Sacramento,  CA, 

3.  Washington,  D.C— U.S. 
Department  of  Energy.  Forrestal 
Building,  Auditorium,  1000 
Independence  Avenue.  SW. 
Washington,  D.C.  20585. 

Written  comments  (8  copies)  and 
requests  to  speak  at  a  hearing  are  to  be 
submitted  to  U.S.  Department  of  Energy, 
Office  of  Transportation  Technologies. 
EE-33.  Docket  No.  EE-RM-96-200, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  telephone 
(202)  586-3012.  Copies  of  the  transcript 
of  the  public  hearings,  woitten 
comments,  technical  reference  materials 
mentioned  in  the  notice,  and  any  other 
docket  material  received  may  be  read 
and  copied  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy.  Room  lE-190, 
1000  Independence  .Ave  S.W., 
Washington,  DC.  20585,  telephone 
(202)  586-6020  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.  Monday  through 
Friday  except  Federal  holidays.  The 
docket  file  material  will  be  filed  under 
■•EE-RM-96-200." 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  section  V  of  this  notice 
(Public  Comment  Procedures). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Rodgers,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE— 
34,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D,C.  20585,  afv- 
deplovment@hq.doe.gov;  or  phone  (202) 
586-9171. 

For  information  concerning  the  public 
hearings,  submission  of  written 
comments:  and  to  obtain  copies  of 
materials  referenced  in  this  notice, 
contact  Andi  Kasarsky,  (202)  586-3012. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

B.  Program  Background  and  Goals 

C.  Required  Rulemaking 

n.  General  Issues  Relating  to  Replacement 

Fuel  Goals 
UI.  Additional  Issues  Related  to  Required 

Fleet  Mandate  Determinations 
rV.  Review  and  Analysis  Requirements 
V.  Public  Comment  Procedures 

a.  Participation  in  Rulemaking 

b.  Written  Comment  Procedures 
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c.  Public  Hearings 

1.  Procedure  for  Submitting  Requests  to 

Speak 
2  Conduct  of  Hearing 

I.  Introduction 

A.  Authority 

IXDE  today  begins  a  rulemaking 
required  by  section  507  of  the  Energy 
Policy  Act'of  1992  (the  Act).  Pub.  L. 
102—486,  to  determine  whether 
alternative  fueled  vehicle  acquisition 
requirements  for  private  and  local 
government  automobile  fleets  are 
"necessary"  to  achieve  the  Act's  clean 
air  and  energy  security  goals.  Section 
507  provides  for  an  early  rulemaking  to 
make  this  determination  by  December 
15. 1996.  42  U.S.C.  13256(b),  If  DOE 
determines  that  vehicle  acquisition 
requirements  are  not  necessary  in  the 
early  rulemaking,  then  section  507 
requires  a  later  rulemaking  (beginning 
no  later  than  April  1998)  to  determine 
by  January  1,  2000,  whether  vehicle 
acquisition  requirements  are 
"necessary"  in  light  of  then  current 
circumstances.  42  U.S.C.  13256(b)(3),  (c) 
and  (e).  If  DOE  has  not  promulgated  a     ' 
final  rule  to  implement  an  early 
mandate  by  December  15,  1996,  it  is 
precluded  from  doing  so  and  must 
proceed  to  the  later  rulemaking.  42 
U.S.C.  13256(b). 

B.  Program  Background  and  Goals 

The  transportation  sector  ciurently 
accounts  for  approximately  two-thirds 
of  all  U.S.  petroleum  use  and  roughly 
one-fourth  of  total  U.S.  energy 
consumption.  A  virtual  one-to-one 
relationship  exists  between  additional 
gasoline  consumption  and  America's 
increased  use  of  imported  oil.  The  gap 
between  the  transportation  sector's 
demand  for  petroleum  and  our  domestic 
production  continues  to  widen.  The 
U.S.  consumes  4  million  barrels  per  day 
more  for  transportation  purposes  alone 
than  it  produces;  that  gap  is  projected  to 
rise  to  9  million  barrels  per  day  by  the 
year  2010.  According  to  the  latest 
projections  by  the  Energy  Information 
Administration,  the  transportation 
sector  will  consume  14.1  milUon  barrels 
per  day  of  petroleum  in  2010.  About  7.4 
million  of  these  barrels  are  projected  to 
be  used  by  light  duty  vehicles.  The 
transportation  sector  represents  one  of 
the  major  sources  of  short  and  medium 
term  energy  vulnerability  for  American 
society  and  the  American  economy 
today. 

Congress  euacted  the  Energy  Policy 
Act  of  1992,  Pub.  L.  102-486rin  part  to 
address  these  energy  security  and  clean 
air  concerns.  Titles  III,  IV,  V,  and  VI  of 
the  Act  contain  provisions  requiring 
DOE  to  establish  a  variety  of  programs 


aimed  at  displacing  substantial 
quantities  of  oil  consumed  by  motor 
vehicles. 

Title  III  sets  forth  mandatory 
requirements  for  Federal  fleet 
acquisitions  of  alternative  fueled 
vehicles,  which  began  in  fiscal  year 
1993.  Since  that  time,  over  20,000 
alternative  fueled  vehicles  have  been 
added  to  the  Federal  fleet.  Federal 
agencies  have  gained  considerable 
experience  with  all  alternative  fuels  and 
vehicle  types.  Auto  manufacturers  have 
significantly  increased  the  number  and 
type  of  alternative  fueled  vehicles  and 
the  number  of  alternative  fuel  refueling 
stations  has  also  increased.  Title  FV 
directs  DOE,  among  other  things,  to 
estabUsh  a  program  to  certify  alternative 
fuel  technicians  and  to  acquire  data 
about  alternative  fuels  and  alternative 
fueled  vehicles  and  to  establish  a  public 
information  program.  EKDE  has 
established  a  cooperative  program  with 
the  auto  service  industry  and  numerous 
technical  colleges  to  develop  and 
implement  national  standards  for 
certification  of  alternative  fuel  training 
programs.  Over  the  last  several  years, 
DOE  has  explored  the  costs  and  benefits 
of  alternative  fuel  and  AFV  use  in  the 
transportation  sector.  A  series  of 
technical  reports  record  the  results  of 
these  analyses.  The  series  title  is 
Assessment  of  Costs  and  Benefits  of 
Flexible  and  Alternative  Fuel  Use  in  the 
U.S.  Transportation  Sector.  These 
reports  will  be  placed  in  the  public 
docket  for  this  rulemaking  in  DOE's 
Freedom  of  Information  Reading  Room. 

Section  502  of  title  V  requires  DOE  to 
establish  a  program  to  promote 
development  and  use  of  replacement 
fuels,  especially  domestic  replacement 
fuels,  in  light  duty  motor  vehicles.  DOE 
is  to  focus  on  those  replacement  fuels 
having  the  most  impact  in:  reducing  oil 
imports,  improving  the  health  of  the 
Nation's  economy  and  reducing 
emissions  of  greenhouse  gases.  DOE  is 
in  the  process  of  performing  analytical 
work  to  guide  the  design  of  this 
replacement  fuel  demand  and  supply 
program.  Section  502(b)  requires  EJOE  to 
assess,  among  other  things,  the 
feasibility  of  producing  adequate 
replacement  fuels  to  displace  10%  of 
U.S.  motor  fuel  by  2000  and  30%  by 
2010.  DOE  has  undertaken  such  a  study, 
the  partial  results  of  which  have  been 
published  by  DC^'s  Office  of  Policy  as 
Technical  Report  Fourteen:  Market 
Potential  and  Impacts  of  Alternative 
Fuel  Use  in  Light-Duty  Vehicles:  A 
2000/2010  Analysis.  This  report  is 
available  by  calling  the  National 
Alternative  Fuels  Hotline  at  1-800-423- 
IDOE  or  703-528-3500.  A  copy  will  be 
placed  in  the  docket  file  for  this 


rulemaking.  IX)E  is  also  required  by 
section  506  to  pref)are  a  Technical  and 
Policy  Analysis  of  various  issues  related 
to  replacement  fuels  and  alternative 
fueled  vehicles  for  submission  to  the 
President  and  Congress.  A  draft  of  this 
report  is  under  preparation  and  a  copy 
will  be  placed  in  the  docket  for  this 
rulemaking  when  it  becomes  available. 
Any  conmients  received  on  this  ANOPR 
relating  to  the  fuel  displacement  goals 
are  expected  to  be  key  parts  of  the 
process  of  drawing  up  the  section  502 
program. 

Pursuant  to  section  505  of  the  Act,  42 
U.S.C.  13255,  DOE  is  promoting 
voluntary  use  of  alternative  fueled 
vehicles  through  its  Clean  Cities 
Program.  Under  this  program,  DOE  joins 
with  local  governments  and 
organizations  in  public/private 
partnerships  aimed  at  developing 
markets  for  alternative  fueled  vehicles. 
The  program  aims  to  put  together 
enough  participants  in  each  local  area  to 
reach  the  necessary  volume  of 
alternative  fueled  vehicle  use  to  justify 
installation  of  refueUng  infrastructure 
and  other  joint  facilities,  as  well  as  to 
promote  other  forms  of  cooperation.  To 
date,  48  U.S.  communities  have  signed 
agreements  to  participate. 

Title  V  also  contains  non- 
discretionary  alternative  fueled  vehicle 
acquisition  requirements.  Sections  501 
and  507(o)  of  the  Act  require  certain 
State  government  fleets  and  alternative 
fuel  providers  to  include  increasing 
percentages  of  alternative  fueled 
vehicles  in  their  annual  acquisitions  of 
new  hght  duty  vehicles.  DOE  published 
a  final  rule  to  implement  these  vehicle 
acquisition  requirements  on  March  14, 
1996.  61  FR  10621. 

C.  Required  Rulemaking 

This  advance  notice  of  proposed 
rulemaking  is  the  first  step  in  a  required 
rulemaking  under  sections  507(a)  and 
(b)  of  title  V  of  the  Act  for  determining 
whether  local  government  and  private 
fleets  (other  than  alternative  fuel 
providers  subject  to  section  501)  should 
be  required  to  acquire  alternative  fueled 
vehicles.  42  U.S.C.  13257(a)  and  (b).  A 
DOE  decision  to  impose  alternative 
fueled  vehicle  acquisition  requirements 
on  private  and  local  fleets  is  dependent 
on  a  determination  that  such 
requirements  are  "necessary"  to  achieve 
the  clean  air  and  energy  security  goals 
in  sections  502  and  504. 

Such  a  fleet  mandate  would  cover 
local  government  and  private  fleets 
(excluding  alternative  fuel  provider 
fleets  covered  by  section  501  of  the  Act) 
of  20  or  more  hght  duty  motor  vehicles 
(including  passenger  cars  and  trucks 
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under  8500  lbs.  gross  vehicle  weight), 
which  are: 

•  Centrally  fueled  or  capable  of  being 
Lentraiiv  fueled; 

•  Operated  primarily  within  a 
metropolitan  statistical  area  with  a 
papulation  of  at  least  250,000  according 
to  the  1980  Census;  and 

•  Owned,  leased,  operated  or 
otherwise  controlled  by  an  entity  which 
owns  or  operates  50  or  more  such 
vehicles  in  the  L'nited  States. 

Various  classes  of  light  duty  motor 
vehicles  are  excluded  from  the  basis  for 
determining  coverage.  Excluded 
categories  are  listed  in  §490.3  of  DOE's 
final  rule  for  State  government  fleets 
and  certain  alternative  fuel  providers, 
10  CFR  part  490,  61  FR  10654. 
Appendi.x  A  of  subpart  A  of  that  rule  (61 
FR  10655)  is  a  list  of  the  metropolitan 
statistical  areas  wdth  a  population  of  at 
least  250.000  according  to  the  1980 
Census. 

1.  Advance  notice  of  proposed 
rulemaking.  Section  507(a)(3)  of  the  Act 
requires  DOE  to  publish  an  advance 
notice  of  proposed  rulemaking  for  the 
purposes  of-  (1  j  evaluating  progress 
toward  the  goals  of  producing 
replacement  fuels  to  replace,  on  an 
energy  equivalent  basis,  at  least  10%  of 
motor  fuels  consumption  by  the  year 
2000  and  at  least  30%  by  the  year  2010; 
(2)  identiKing  the  problems  with 
achieving  the  goals;  (3)  assessing  the 
adequacy  and  practicability  of  the  goals; 
and  (4)  considering  all  actions  necessary 
to  meet  the  goals.  Today's  notice  is 
issued  to  comply  with  this  statutory 
requirement. 

2.  Early  rulemaking.  Sections 
507(a)(4)  and  (b)(1)  of  the  Act  direct 
DOE,  after  obtaining  public  input  on  the 
issues  raised  in  this  notice,  to  publish 

a  notice  of  proposed  rulemaking  to 
determine  whether  a  fleet  requirement 
to  begin  in  model  year  1999  is  necessary 
to  meet  the  30%  fuel  replacement  goal 
by  2010  and  (ii)  that  the  goal  is 
practicable  and  actually  achievable 
through  implementation  of  a  private  and 
local  fleet  requirement  program  along 
with  other  measures.  42  U.S.C. 
13257(a)(4)  and  (b)(1). 

Subject  to  change  by  rule,  section 
507(a)  sets  forth  the  following  tentative 
alternative  fueled  vehicle  acquisition 
schedule  for  requirements  estabUshed 
by  the  early  rulemaking: 

20  percent  of  the  Ught  duty  motor 
vehicles  acquired  in  model  years  1999, 
2000  and  2001; 

30  percent  of  those  acquired  in  model 
year  2002; 

40  percent  of  those  acquired  in  model 
year  2003; 

50  percent  of  those  acquired  in  model 
year  2004; 


60  percent  of  those  acquired  in  model 
year  2005; and 

70  percent  of  those  acquired  in  model 
year  2006  and  thereafter. 

DOE  may  establish,  by  rule,  a  lesser 
percentage  for  any  model  year  or 
establish  a  later  beginning  date  for  the 
mandate  to  begin.  42  U.S.C.  13257(a)(2). 

In  order  to  determine  that  a  mandate 
is  "necessary,"  section  507(b)  of  the  Act, 
42  U.S.C.  13257(b),  requires  DOE  to 
make  the  following  findings  by  rule: 

(A)  The  goal  of  replacement  fuel  use 
described  in  section  502(b)(2)(B)  is  not 
expected  to  be  actually  achieved  by 
2010  (or  such  other  date  as  is 
established  under  section  504)  by 
voluntary  means  or  pursuant  to  Title  V 
or  any  other  law  without  such  a  fleet 
requirement  program,  taking  into 
consideration  the  status  of  the 
achievement  of  the  interim  goal 
described  in  section  502(b)(2)(A); 

(B)  Such  goal  is  practicable  and 
actually  achievable  within  periods 
specified  in  section  502(b)(2)  through 
implementation  of  such  a  fleet 
requirement  program  in  combination 
with  voluntary  means  and  the 
application  of  other  programs  relevant 
to  achieving  such  goals;  and 

(C)  By  1998  (when  model  year  1999 
begins)  or  the  date  specified  by  the 
Secretary  in  a  rule  initiating  a  fleet 
requirement  program — 

(i)  there  exists  sufficient  evidence  to 
ensure  that  the  fuel  and  the  needed 
infrastructure,  including  the  supply  and 
dehverability  systems,  will  be  installed 
and  located  at  convenient  places  in  the 
fleet  areas  subject  to  the  rule  and  will 
be  fuUy  operational  when  the  rule  is 
effective  to  offer  a  reUable  and  timely 
supply  of  the  applicable  alternative  fuel 
at  reasonable  costs  (as  compared  to 
conventional  fuels)  to  meet  the  fleet 
requirement  program,  as  demonstrated 
through  use  of  the  provisions  of  section 
505(1)  of  the  Act  regarding  voluntary 
conmiitments  or  other  adequate, 
reliable,  and  convincing  forms  of 
agreements,  arrangements,  or 
representations  that  such  fuels  and 
infrastructure  are  in  existence  or  will 
exist  when  the  rule  is  effective  and  will 
be  expanded  as  the  percentages  increase 
annually; 

(ii)  there  will  be  a  sufficient  nimiber 
of  new  alternative  fueled  vehicles  from 
original  equipment  manufacturers  that 
comply  with  all  applicable  requirements 
of  the  Clean  Air  Act  and  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966; 

(iii)  such  new  vehicles  will  meet  the 
applicable  non-Federal  and  non-State 
fleet  performance  requirements  of  such 
fleets  (including  range,  passenger  or 
cargo-carrying  capacity,  reliability. 


refueling  capability,  vehicle  mix,  and 
economical  operation  and 
maintenance);  and 

(iv)  establishment  of  a  fleet 
requirement  program  by  rule  will  not 
result  in  unfair  competitive  advantages 
or  disadvantages,  or  result  in  undue 
economic  hardship,  to  the  affected 
fleets. 

If  DOE  has  not  promulgated  a  final 
rule  to  implement  an  early  mandate  by 
December  15,  1996,  it  is  precluded  from 
doing  so  and  must  proceed  to  a  later 
rulemaking  (beginning  no  later  than 
April  1998)  to  determine  whether  a 
mandate  to  begin  in  model  year  2002  or 
thereafter  is  "necessarv"  under  section 
507(e).  42  U.S.C.  13257(b)(1)(e).  DOE 
notes  that  there  are  several 
considerations  warranting  delay  before 
completing  a  rulemaking  involving  the 
imposition  of  fleet  AFV  requirements 
for  private  and  local  government  fleets. 
First,  DOE  has  not  yet  completed  its 
study  of  the  technical  and  economic 
feasibility  of  meeting  the  goals  set  forth 
in  section  502(b)(2).  Second,  it  would  be 
useful  to  observe  implementation  of  the 
final  rule  under  sections  501  and  507(o) 
in  considering  many  of  the  issues  key  to 
possible  private  and  local  government 
fleet  requirements.  Implementation  of 
these  initial  mandates  was  delayed  from 
the  statutory^  schedule  by  one  model 
year  and  will  begin  in  September  of 
1996.  DOE  is  especially  interested  in 
Alternative  State  Plans  which  may 
capitaUze  on  the  Clean  Cities  Program 
and  involve  a  substantial  number  of 
private  and  local  fleets.  Third,  the 
Unfunded  Mandates  Reform  Act  of 
1995.  Pub.  L.  104-4,  and  President 
Chnton's  Executive  Orders  12866  and 
12875  require  careful  consultations  with 
stakeholders  and  creative  exploration  of 
alternatives  to  regulation  that  could 
achieve  the  statutory  objectives. 

Lastly,  the  Department  also  notes  that 
it  is  unlikely  that  the  procedural 
requirements  for  this  early  rulemaking 
could  be  completed,  as  a  practical 
matter,  before  December  15,  1996,  the 
deadline  for  a  final  rule  imder  section 
507(b). 

3.  Later  rulemaking.  If  DOE  does  not 
adopt  an  early  mandate,  section  507(e) 
and  (g)  of  the  Act  require  DOE  to  initiate 
a  rulemaking  to  determine  if  the 
statutory  conditions  for  a  later  mandate, 
beginning  in  model  year  2002  or 
thereafter,  are  met.  While  the  required 
determinations  for  the  early  and  later 
rulemakings  are  not  identical,  the 
information  gathered  through  this 
advance  notice  of  proposed  rulemaking 
process  will  be  relevant  and  useful  for 
making  the  required  determinations  in 
the  later  rulemaking  as  well. 


UMI 
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Section  507(g)  provides  the  following 
acquisition  schedule  for  a  program 
established  bv  this  later  rulemaking: 

20  percent  of  the  light  duty  motor 
vehicles  acquired  in  model  year  2002; 

40  percent  of  those  acquired  in  model 
year  2003: 

60  percent  of  those  acquired  in  model 
year  2004,  and 

70  percent  of  those  acquired  in  model 
year  2005  and  thereafter. 

If  DOE  were  eventually  to  determine 
that  the  conditious  for  the  late  mandate 
under  sections  SO"*  I'ej  and  tgj  were  not 
met,  DOE  would  be  required  by  section 
509  of  the  Act  to  submit  to  Congress 
recommendations  for  possible 
requirements  or  incentives  apphing  to 
fuel  suppliers,  vehicle  suppliers  and 
motorists  that  would  achieve  the  goals. 

n.  General  Issues  Relating  to 
Replacement  Fuel  Goals 

As  explained  in  Section  I  of  this 
notice,  section  507(a)(3)  of  the  Act 
requires  DOE  to  publish  an  advance 
notice  of  proposed  rulemaking  for  the 
purposes  of:  (1)  Evaluating  progress 
toward  the  replacement  fuel  goals  of 
producing  replac:ement  fuels  to  replace, 
on  an  energy  equivalent  basis,  at  least 
10%  of  motor  fuels  consumption  by  the 
year  2000  and  at  least  30%  by  the  year 
2010;  (2)  identifying  the  problems  with 
achieving  the  goals:  (3)  assessing  the 
adequacy  and  practicability  of  the  goals; 
and  (4)  considering  all  actions  necessary 
to  meet  the  goals. 

Section  502(a)  lays  out  a  specific  goal 
for  a  "Replacement  Fuel  Supply  and 
Demand  Program     to  promote  the 
development  and  use  in  light  duty 
motor  vehicles  of  domestic  replacement 
fuels  to  substitute  for  imported 
petroleum  motor  fuels  to  the  maximum 
extent  practicable. 

42  U.S.C.  13252.  In  designing  the 
program  DOE  is  to  focus  on  those 
replacement  fuels  having  the  most 
impact  in  reducing  oil  imports, 
improving  the  health  of  the  Nation's 
economy  and  reducing  emissions  of 
greenhouse  gases.  Section  502fb)(2) 
further  requires  DOE  to  assess,  among 
other  things,  the  feasibility  of  producing 
adequate  replacement  fuels  to  displace 
10%  of  U.S.  motor  fuel  by  2000  and 
30%  by  2010.  42  U.S.C.  13252(b)(2). 

DOE  invites  comments  on  the 
following  general  issues  related  to 
achieving  the  Act's  replacement  fuel 
goals: 

1.  What  voluntary  and  incentive 
measures  could  be  undertaken,  either  in 
conjunction  with  fleet  AFV 
requirements  or  in  lieu  of  such 
mandates,  that  would  be  effective  in 
achieving  progress  toward  the  fuel 
replacement  goals? 


2  What  methods  or  cnteria  should 
DOE  use  to  assess  the  adequacy  and 
practicahtv  of  specific  replacement  fuel 
goals  (e  g  ,  the  10%  and  30%.  targets)  or 
for  determmmg  whether  the  goals 
should  be  modified' 

3  How  should  the  potential  for 
dramatic  changes  m  the  pnce  and 
availability  of  petroleum  (eg,,  due  to  a 
sharp  curtailment  m  world  petroleum 
supplies)  be  factored  into  the  design  of 
a  replacement  fuels  program' 

4  How  should  DOE  estimate  the  fuel 
replacement  impacts  from  other  federal 
or  state  alternative  fueled  vehicle 
mandates,  volujitary  commitments,  use 
of  dual  fueled  vehicles  that  operate  only 
part  lime  on  alternative  fuels,  and  other 
measures? 

5.  What  factors  should  DOE  take  into 
account  when  estimating  the  impact  of 
replacement  fuels  on  reducing  oil 
imports;  improving  the  health  of  the 
nation's  economy;  and  reducing 
greenhouse  gas  emissions? 

III.  .\dditionaI  Issues  Related  to  Flwt 
.Mandate  Determinations 

DOE  seeks  comment  on  the  following 
issues  that  may  be  relevant  to  any  future 
DOE  decision  to  propose  alternative 
fueled  vehicle  acquisition  requirements 
for  local  government  and  private  fleets: 

1.  In  assessing  whether  sufficient 
numbers  of  new  alternative  fueled 
vehicles  complying  with  Clean  Air  Act, 
42  U.S.C.  7401  etseq..  and  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  49  U.S.C.  30101  etseq., 
requirements  are  available,  should  DOE 
look  to  anticipated  or  committed 
production  volumes,  number  of  models 
offered,  or  number  of  vehicle  categories 
in  which  vehicles  are  offered?  Should 
E>OE  base  its  assessment  on  the  number 
of  alternative  fuel  configurations  in 
which  such  vehicles  are  offered  or  only 
to  the  totals  for  all  alternative  fuel 
configurations? 

2.  fi  determining  whether  alternative 
fuel  infrastructure,  including  the  supply 
and  dehverability  systems,  will  be 
installed  and  located  at  convenient 
places  in  the  fleet  areas,  should  DOE 
consider  whether  extended  range 
refueling  v^ll  be  available,  or  should  it 
only  consider  whether  central  fueling 
facilities  will  be  adequate? 

3.  What  would  constitute  unfair 
competitive  advantage  or  disadvantage 
to  the  affected  fleets?  What  would 
constitute  undue  economic  hardship  to 
the  affected  fleets? 

4.  DOE  is  required  by  section  507(1)  to 
take  into  consideration,  to  the  extent  it 
has  discretion  to  do  so,  the  following 
factors:  energy  security,  costs,  safety, 
lead  time  requirements,  vehicle  miles 
traveled  annually,  effect  on  greenhouse 


gases,  technological  feasibility,  energy 
requirements,  economic  impacts 
including  impacts  cm  fleets,  workers 
and  consiuners,  such  as  users  of  the 
alternative  fuels  for  other  purposes,  and 
the  availability  of  alternative  fuels  and 
alternative  fueled  vehicles.  What 
bearing,  if  any,  should  these  factors 
have  on  a  DOE  determination  as  to 
whether  it  is  "necessary"  under  section 
507  to  impose  alternative  fueled  vehicle 
acquisition  requirements  on  local 
government  and  private  fleets? 

rV'.  RevieH  and  .Analysis  R«H]uiremeiUs 

The  Office  of  Information  and 
Regulatory  Affairs  in  the  Office  of 
Management  and  Budget  (OIRA)  has 
determined  that  this  rulemaking  is  a 
significant  regulatory  action  under 
Execikive  Order  12866,  Regulatory 
Planning  and  Review,  58  FR  51735  (Oct. 
4, 1993).  Accordingly,  this  advance 
notice  was  submitted  for  review  to 
OIRA.  Were  DOE  to  propose  alternative 
fueled  vehicle  acquisition  requirements 
for  local  government  and  private  fleets, 
the  rulemaking  could  constitute  an 
economically  significant  regulatory 
action,  and  DOE  would  prepare  and 
submit  to  OIRA  for  review  the 
assessment  of  costs  and  benefits 
required  by  section  6(a)(3)  of  Executive 
Order  12866.  Other  procedural  and 
analysis  requirements  in  other 
Executive  Orders  and  statutes  also  may 
apply  to  such  future  rulemaking  action, 
including  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  and  the  Unfunded 
Mandates  Act  of  1995,  Pub.  L.  104-4, 
and  the  National  Environmental  Policy 
Act.  42  U.S.C.  4321  et  seq 

Vll.  Public  Comment  Pnx  t-dures 

a.  Participation  in  Rulemaking 

The  Department  encourages  the 
maximimi  level  of  public  participation 
possible  in  this  rulemaking.  Individual 
fleet  operators,  representatives  of  trade 
groups,  local  governments,  consumers 
of  fleet  services,  vehicle  manufacturers, 
fuel  providers,  including  producers, 
distributors  and  service  station 
operators,  associations.  States  or  other 
governmental  entities,  and  others  are 
urged  to  submit  written  comments  on 
the  proposal.  The  Department  also 
encourages  interested  persons  to 
participate  in  the  public  hearings  to  be 
held  at  the  times  and  places  indicated 
at  the  beginning  of  this  notice. 

The  DOE  has  estabUshed  a  period  of 
90  days  following  publication  of  this 
notice  for  persons  to  comment  on  this 
advance  notice  of  proposed  rulemaking. 
All  pubUc  comments  and  the  transcripts 
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of  the  public  hearings  and  other  docket 
materia!  will  be  available  for  review  in 
the  EK)E  Freedom  of  Information 
Reaiiing  Room  at  the  address  shown  at 
the  begmning  of  this  notice.  The  docket 
file  material  will  be  filed  under  "EE- 
RM-96-200." 

b.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  m  this  proceeding  by 
submitting  written  data,  views  or 
arguments  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
submitting  written  comments  are  set 
forth  at  the  begmning  of  this  notice  and 
below. 

Comments  (8  copies)  should  be 
labeled  both  on  the  envelope  and  on  the 
documents.  'Fleet  ,\FV  Acquisition 
Requirements  Rulemaking  (Docket  No. 
EE-RM-96-200).  ■  and  must  be  received 
bv  the  date  specified  at  the  beginning  of 
this  notice.  All  comments  and  other 
relevant  information  received  by  the 
date  specified  at  the  beginning  of  this 
notice  will  be  considered  by  DOE  in  the 
subsequent  stages  of  the  rulemaking 
process.  

Pursuant  to  the  provisions  of  10  CFR 
1004  1 1 .  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  3 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  will 
make  its  own  determination  with  regard 
to  the  confidential  status  of  the 
information  or  data  and  treat  it 
according  to  its  determination. 

c.  Public  Hearings 

1 .  Procedure  for  Submitting  Requests 
to  Speak.  The  dates,  times  and  places  of 
the  public  hearings  are  indicated  at  the 
beginning  of  this  notice.  The 
Department  invites  any  person  who  has 
an  interest  in  these  proceedings,  or  who 
is  a  representative  of  a  group  or  class  of 
persons  having  an  interest,  to  make  a 
request  for  an  opportunity  to  make  an 
oral  presentation  at  the  pubhc  hearings. 
Such  requests  should  be  labeled  both  on 
the  letter  and  the  envelope — "Fleet  AFV 
Acquisition  Requirements  Rulemaking 
(Dcx:ket  No  EE-RM-96-200),"  should 
be  sent  to  the  address  given  at  the 
beginning  of  this  notice  and  must  be 
received  by  the  date  specified. 
Alternatively,  requests  may  be 
telephoned  to  the  telephone  number 
given.  The  person  making  the  request 
should  give  a  telephone  number  where 
he  or  she  may  be  contacted.  Persons 
selected  to  be  heard  will  be  notified  by 
DOE  as  to  the  approximate  time  they 
will  be  speaking. 


Each  person  selected  to  be  heard  is 
requested  to  submit  8  copies  of  his/her 
statement  at  the  registration  desk  prior 
to  the  beginning  of  the  hearing.  In  the 
event  any  person  wishing  to  testify 
cannot  meet  this  requirement,  that 
person  may  make  alternative 
arrangements  by  calling  (202)  586-3012 
in  advance  or  by  so  indicating  in  the 
letter  requesting  to  make  an  oral 
presentation. 

2.  Conduct  of  Hearing.  The 
Department  reserves  the  right  to  select 
the  persons  to  be  heard  at  the  hearings, 
to  schedule  the  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearings. 
The  length  of  each  presentation  is 
limited  to  10  minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearings.  The  hearings 
will  not  be  judicial  or  evidentiary-type 
hearings,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
section  501  of  the  DOE  Organization 
Act,  42  U.S.C.  7191.  At  the  conclusion 
of  all  initial  oral  statements,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportxinity  to  make  a  rebuttal 
or  clarifying  statement,  subject  to  time 
limitations.  Any  further  procedural 
rules  regarding  proper  conduct  of  the 
hearings  will  be  announced  by  the 
presiding  official. 

Transcripts  of  the  hearings  will  be 
made  and  the  entire  record  of  this 
rulemaking,  including  the  transcripts, 
will  be  retained  by  DOE  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room 
as  provided  at  the  beginning  of  this 
notice.  Any  person  may  purchase  a  copy 
of  the  transcripts  bom  the  transcribing 
reporter. 

Issued  in  Washington,  DC  on  August  2, 
1996. 

Christiiie  A.  Errin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

|FR  Doc.  96-20077  Filed  8-6-96;  8:45  am) 
BILLMQ  COOE  •46<M)1-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  109  and  110 
[Notice  199fr-151 

Puiernaking  Petition   Democratic 
Senatorial  Campaign  Committee  and 
Democratic  Congressional  Campaign 
Committee,  Notice  of  Availability 

AGENCY:  Federal  Election  Commission. 
ACTION:  Rulemaking  Petition:  Notice  of 
Availability. 

SUMMARY:  On  July  11, 1996,  the 
Commission  received  a  Petition  for 


Expedited  Rulemaking  from  the 
Democratic  Senatorial  Campaign 
Committee  and  Democratic 
Congressional  Campaign  Committee. 
The  petition  urges  the  Commission  to 
revise  its  regulations  regarding 
independent  expenditures  by  national 
partv  committees  in  Congressional  races 
to  conform  to  the  Court's  decision  in 
Colo.  Repub.  Fed.  Camp.  Comm.  et  al. 
v.  F.E  C.  The  petition  is  available  for 
inspection  in  the  Commission's  Public 
Records  Office,  In  addition,  the 
Commission  is  publishing  today  a 
Notice  of  a  technical  amendment  to 
conform  its  regulations  to  the  Court's 
decision. 

DATES:  Statements  in  support  of  or  in 
opposition  to  the  petition  must  be  filed 
on  or  before  September  6,  1996. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Sti^et,  N.W.,  Washington,  D.C.  20463. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper^  Assistant  General 
Counsel,  or  Ms.  Teresa  A.  Hennessy, 
Attorney.  999  E  Street,  N.'VV., 
Washington.  D.C,  29463,  (202)  219- 
3690  or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Petitioners  request  that  the  Commission 
amend  its  regulations  at  11  CFR  Part  109 
and  110.7  to  provide  for  independent 
expenditures  by  national  committees  of 
a  political  party  in  connection  with 
Congressional  races,  .'^s  noted  in  the 
petition,  the  Supreme  Court  recently 
held  that  "*   *   *  political  parties  are 
capable  of  making  independent 
expenditures  on  behalf  of  their 
candidates  for  federal  office  and  that 
such  expenditures  are  not  subject  to  the 
coordinated  expenditure  limits  found  in 
section  441a(d]  of  the  F[ederal] 
E[lection]  Cfampaign]  A(ctl."  See  Colo. 
Repub.  Fed.  Camp.  Comm.  et  al.  v.  , 
F.E.C..  116  S.Ct.  2309,  2312-15  (1996). 
The  petition  adds  that  the  Commission's 
regulations  "*    *   *  purport  to  forbid 
national  political  parties  *   *   *  from 
making  independent  expenditures"  and 
that,  as  a  result,  these  rules  "*   *   *  are 
insufficient  to  provide  meaningful 
guidance  to  Petitioners  *   *   '"The 
petition  further  requests  that  the 
Commission  conduct  a  rulemaking  on 
this  issue  before  the  next  general 
election. 

The  Petition  for  Expedited 
Rulemaking  is  available  for  pubUc 
inspection  and  copying  at  the 
Commission's  Public  Records  Office, 
999  E  Street,  N.W.,  Washington,  D.C. 
20463,  Monday  through  Friday  between 
the  hours  of  9;00  a.m.  and  5;06  p.m. 
Interested  persons  also  may  obtain  a 
copy  of  the  Petition  wdthin  a  few  days 
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after  the  publication  of  this  Notice  by 
dialing  the  Commission  s  Flashfax 
service  and  following  its  instructions,  at 
any  time  of  the  day  and  week. 
Statements  m  support  of  or  in 
opposition  to  the  Petition  for  Expeditea 
Rulemaking  must  be  submitted  in 
writing  by  September  6,  1996. 

Consideration  of  the  ments  of  the 
petition  will  be  deferred  until  the  close 
of  the  comment  penod  If  the 
Commission  decides  that  the  petition 
has  merit  it  may  begm  a  rulemaking 
proceeding.  However,  it  is  unlikely  that 
the  Commission  could  complete  a 
rulemaking  t)efore  the  ne,xi  election 
given  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  (5  USC  ,553rb)iB))  and  the 
legislative  review  provisions  of  the 
FECA  {2  use  438(d)]  Moreover,  the 
issues  presented  by  the  petition  are 
complex  and  may  be  affected  by  the 
litigation  in  Colo.  Republ  Fed.  Camp. 
Comrn  et  al  which  is  ongoing.  The 
Commission  notes,  however,  that  the 
Petitioners  have  submitted  an  Advisory 
Opinion  Request  on  similar  issues,  AOR 
1996-30. 

Dated:  August  2,  1996. 
John  Warren  McGarr>- 

Vice  Chairman.  Federal  Ejection  Commission. 
(FR  Doc  96-20101  Filed  S-06-96;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-NM-2-i  3~A0] 

R)N2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  Avro  146-RJ70A. 
-RJ85A,  and  -RJ100A  Airplanes 

AGENCY:  Federal  Aviation 

Admixdstiation,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the ' 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  Avro 
146-RI70A.  -RI85A.  and  -RllOOA 
airplanes.  This  proposal  would  require 
repetitive  inspections  for  cracking  of 
fuselage  frame  29.  and  repair,  if 
nec:essarv.  This  proposal  is  prompted  bv 
results  of  fatigue  testing,  which  revealed 
fatigue  cracking  in  the  web  and  inboard 
flange  of  frame  29.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  reduced  structural  integrity  of 


the  fuselage  due  to  fatigue  cracking  in 
frame  29. 

DATES:  Comments  must  be  received  by 
September  16,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  fFAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention  Rules  Docket  No.  95-NM- 
213-.\D.  1601  Lmd  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p  m  .  Monday  through  Friday,  except 
Federal  holidays 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Limited.  Avre  International  Aerospace 
Division.  Customer  Support,  Woodford 
Aerodrom.e.  Woodford.  Cheshire  SK7 
IQR,  England.  This  information  maybe 
examined  at  the  F,\>\,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  .^i venue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(2061  227-2797:  fax  {206]  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  m  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  bie  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator.,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  .^  report 
summarizing  each  F.A-^-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follovkdng 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-213-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-213-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  ICingdom.  recenUy  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  Avro  146-RJ70A,-RJ85A,  and- 
RJlOOA  airplanes.  The  CAA  advises 
that,  during  fatigue  testing  of  the 
fuselage,  cracking  was  discovered  in  the 
web  and  inboard  flange  of  frame  29 
between  stringers  12  and  18  on  the  left 
and  right  side  of  the  fuselage.  The 
cracking  emanated  from  the  bolt  holes 
in  these  areas.  Such  fatigue  cracking,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
struct\ual  integrity  of  the  fuselage  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufactxirer  has  issued  Avro 
International  Aerospace  Insj)ection 
Service  Bulletin  S.B.  53-131,  dated 
March  29, 1995,  which  describes 
procedures  tor  repetitive  visual 
inspections  of  frame  29  between 
stringers  12  and  18  on  the  left  and  right 
side  of  the  fuselage.  The  service  bulletin 
also  references  procedures  for 
accomplishing  a  modification  at  each 
affected  bolt  position,  which  would 
eUminate  the  need  for  the  repetitive 
inspections  when  the  modification  is 
installed  at  the  time  specified  in  the 
service  bulletin.  (Specific  procedures  for 
this  modification  are  described  in 
Repmir  Instruction  Leaflet 
HC536H9168.)  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
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determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  visual  inspections  to 
detect  cracking  of  the  fuselage  at  frame 
29.  The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
All  findings  of  cracking  would  be 
required  to  be  repaired  in  accordance 
with  a  method  approved  by  the  FAA. 

Additionally,  the  proposed  AD  would 
provide  for  an  optional  terminating 
action  for  the  repetitive  inspections. 
Terminating  action  would  consist  of 
modifying  each  affected  bolt  position  in 
accordance  with  the  service  bulletin 
descrit)€d  previously,  provided  that  the 
modification  is  accomplished  no  later 
than  the  applicable  time  specified  in 
that  service  bulletin. 

(^ost  Impact 

The  FAA  estimates  that  1 1  airplanes 
of  US  registry  would  he  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
tlgures.  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$5,940.  or  $540  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimaber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  95-NM-213-AD. 

Applicability:  Model  Avro  146-RJ70A, 
-R)85A,  and  -RJIOOA  airplanes;  as  listed  in 
Avro  International  Aerospace  Inspection 
Service  Bulletin  S.B.  53-131.  dated  March 
29, 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ofwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapli  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage  of  the  airplane  due  to  fetigue 
cracking  in  frame  29,  accomplish  the 
following: 

(a)  Perform  a  detailed  visual  inspection  for 
cracking  of  frame  29  between  stringers  12 
and  18  on  the  left  and  right  side  of  the 
fuselage,  in  accordance  with  Avro 
International  Aerosp>ace  Inspection  Service 
Bulletin  S.B.  53-131,  dated  March  29,  1995. 
If  the  polymer  coating  on  frame  29  prevents 


a  detailed  visual  inspection,  perform  a 
surface  eddy  current  inspection  for  cracking 
in  accordance  with  the  service  bulletin. 
Perform  the  inspections  at  the  time  sp)ecified 
in  paragraph  (a)(1).  (a)(2).  or  (a)(3)  of  this  AD, 
as  applicable. 

(1)  For  Model  Avro  146-RJlOOA  airplanes 
on  which  British  Aerospace  Modification 
HC3V101411A,  HCM01411B,  or  HCM01411C 
has  not  been  accomplished:  Perform  the 
inspection  within  6  months  after  the  effective 
date  of  this  AD.  or  prior  to  the  accumulation 
of  12,000  total  landings,  whichever  occurs 
later.  Repeat  the  insjjection  thereafter  at 
intervals  not  to  exceed  4,000  landings. 

(2)  For  .Model  Avro  146-R170A  and  -RJ85A 
airplanes  on  which  British  Aerospace 
Modification  HCM01411A  or  HCM01411C 
has  not  been  accomplished:  Perform  the 
insjjection  within  6  months  after  the  effective 
date  of  this  AD.  or  prior  to  the  accumulation 
of  24,000  tola!  landings,  whichever  occurs 
later.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  4,000  landings. 

(3)  For  Model  Avro  146-RIlOOA  airplanes 
on  which  British  Aerospace  .Modification 
HCM01411C  has  been  accomplished,  but  on 
which  British  Aerospace  Modification 
HCM01411AorHCM014nB  has  not  been 
accomplished:  Pertbrm  the  inspection  within 
6  months  after  the  effective  date  of  this  AD, 
or  prior  to  the  accumulation  of  68,000  total 
landings,  whichever  occurs  later.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  landings. 

(b)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch.  ANM-113, 
FAA,  Transport  .\irplane  Directorate. 

(c)  Accomplishment  of  the  modification  of 
each  affected  bolt  f)osition  in  accordance 
with  Avro  International  Aerospace 
Inspection  Service  Bulletin  S.B.  53-131, 
dated  March  29, 1995,  prior  to  the 
embodiment  times  shown  in  Table  "A"  of 
that  service  bulletin,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

Note  2:  Avro  Repair  Instruction  Leaflet 
(RIL)  HC536H9168  provides  detailed 
instructions  for  modification  of  all  bolt 
positions  in  the  affected  areas  of  frame  29. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  t>e  issued  in 
accordance  with  sections  21,197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Ren  ton,  Washington,  on  August 
1,1996. 

John ).  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-20073  Filed  8-6-96;  8:45  am) 

BiLLINO  COOe  4910-13-U 


14  CFR  Part  39 

pocket  No.  96-NM-6&-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  4100  Series  Airpianes 

agency:  Federal  Aviation 

Administration,  EXDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 

directive  (AD)  that  is  applicable  to 
certain  Jetstream  Modei  4100  series 
airpianes  This  proposal  would  require 
replacement  of  the  existing 
decompression  panel  on  the  aft 
bulkhead  of  the  toilet  compartment  wth 
a  modified  decompression  panel.  This 
proposal  is  prompted  by  a  report  that  a 
decompression  panel  that  does  not  meet 
flammability  requirements  was  installed 
on  these  airplanes  during  manufacture 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  injury  to  the 
crew  and  passengers  and  damage  to  the 
airplane  structure  due  to  the 
incapability  of  the  decompression  panel 
to  contain  a  fire 

DATES:  Comments  must  be  received  by 
September  16,  1996 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  iF.^Aj.  Transport 
Airplane  E>irectorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
68-AD.  1601  Lmd  Avenue,  SVV, 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  900  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays 

The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Customer 
Support  Department.  Prestwick 
International  .Airport.,  .^vrshire  KA9 
2RW.  Scotland.  This  mfonnation  may 
be  examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  S\V  ,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  .Aerospace  Engineer. 
Standardization  Branch,  ,A.NM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 


Washington  98055-4056;  telephone 

(206^  22:^-2148:  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  m  response  to  this  notice 
must  submit  e  self-addressed,  stamped 
postcard  on  which  tne  followT.ng 
statement  is  made:  'Comments  to 
Docket  Number  96-NM-6&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

.\nv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA  Transport  .\;rplanr  Directorate, 
ANM-103,  .\ttention:  Rules  Docket  No. 
96-NM-68-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4100 
series  airpianes  The  C\A  advises  that 
a  decompression  panel  that  does  not 
me€;t  nammabiiitv  requirements,  as 
specified  :n  sections  25,855  ("Cai;go  or 
baggage  compartments'  )  and  25.857 
(Cargo  compartment  classification")  of 
the  Federal  .Aviation  Regulations  (14 
CFR  25  855  and  25  857),  was  installed 
on  certain  Modei  4100  series  airplanes 
during  manufacture.  This  discovery  was 
made  during  fire  testing  of  a  modified 
baggage  bay  bulkhead  Irjvestigation 
revealed  that  the  existing 
decompression  panels  installed  on  these 


airplanes  are  made  of  a  material  that  is 
too  thin  to  meet  the  test  requirements 
for  flame  penetration  resistance  for 
cargo  compartment  liners  specified  in 
Appendix  F  of  part  25  ("Airworthiness 
Standards:  Transport  Category 
Airplanes")  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  Therefore, 
the  {}anel  does  not  fulfill  the  intent  of 
the  regulations,  which,  in  part,  is  to 
assure  the  capabihty  of  the  cargo 
compartment  Uning  materials  (e.g.,  the 
decompression  panel)  to  contain  a  fire. 

If  such  a  decompression  panel  is 
installed  on  an  airplane  and  a  fire 
occurs  in  the  rear  baggage  compartment, 
the  fire  may  not  be  completely  confined 
without  endangering  the  safety  of  the 
airplane  or  the  occupants,  and 
hazardous  quantities  of  noxious  gases 
could  be  released  into  the  cabin.  This 
condition,  if  not  corrected,  could  result 
in  injury  to  the  crew  and  passengers  and 
damage  to  the  airplane  structure. 

Explanation  of  Relevant  Service 
Information 

JeisLttam  has  issued  Service  Bulletin 
J41-25-068,  dated  November  9, 1995. 
which  describes  procedures  for 
replacement  of  the  existing 
decompression  panel  on  the  aft 
bulkhead  of  the  toilet  compartment  with 
a  modified  decompression  panel.  The 
replacement  involves  removal  of  the 
existing  decompression  panel, 
installation  of  six  new  magnetic  catches, 
and  installation  of  a  modified 
decompression  panel  having  a  thicker 
panel  that  will  assure  the  capabiUty  of 
the  cargo  compartment  lining  materials 
to  contain  a  fire.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA't  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
appUcable  bilateral  airworthiness 
agreement.  Piu^uant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  Requu^ments  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  existing 
decompression  panel  on  the  aft 
bulkhead  of  the  toilet  compartment  with 
a  modified  decompression  panel.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  1 7  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
.\D  on  U.S.  operators  is  estimated  to  be 
56,120,  or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

4D0RESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PARISH-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

letstreun:  Docket  96-NM-68-AD. 

Applicability:  Model  4100  series  airplanes; 
constructors  numbers  41004  through  41017 
inclusive,  and  41019  through  41033 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  injury  to  the  crew  and 
passengers  and  damage  to  the  airplane 
structure  due  to  the  incapability  of  the 
decompression  panel  to  contain  a  fire, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  replace  the  existing 
decompression  panel  on  the  aft  bulkhead  of 
the  toilet  compartment  with  a  modified 
decompression  panel,  in  accordance  with 
Jetstream  Service  Bulletin  J41-25-068,  dated 
Novemtjer  9,  1995. 

(b)  As  of  the  effi»ctive  date  of  this  AD,  no 
person  shall  install  a  decompression  panel 
having  part  number  04125106-403  on  the 
bulkhead  assembly  of  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
1, 1996. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  9G-20074  Filed  8-6-96;  8:45  am) 
BILLING  CODE  4»10-13-U 


14  CFR  Parts  91,93,121,  and  135 
[Docket  No.  28537;  Notice  No.  96-11] 
RIN2120-AF93 

Special  Flight  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park; 
Correction 

agency:  Federal  Aviation 
Administration  IFAA),  DOT. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  an 
administrative  error  in  the  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
July  31,  1996,  which  proposes  to  amend 
the  special  flight  rules  in  the  vicinity  of 
Grand  Canyon  National  Park.  In  the  July 
31  NPRM,  the  appendix  that  provides  a 
graphic  depiction  of  the  proposed 
airspace  changes  was  inadvertently 
omitted.  This  action  corrects  that  error 
of  omission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neil  Saunders,  Airspace  and  Rules 
Division,  ATA-400.  Airspace 
Management  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone:  202-267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Register  document  96-19489, 
published  on  July  31, 1996  (Notice 
Number  96-11;  61  FR  40120),  proposes 
to  amend  the  special  flight  rules  in  the 
vicinity  of  Grand  Canyon  National  Park. 
In  the  July  31  NPRM,  the  appendix  that 
provides  a  graphic  depiction  of  the 
proposed  airspace  changes  was 
inadvertently  omitted.  This  action 
corrects  that  error  of  omission. 

Correction  of  Publication 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Appendix 
to  the  Special  Flight  Rules  in  the 
Vicinity  of  Grand  Canyon  National  Park 
(Federal  Register  document  96-19489; 
61  FR  40120)  is  corrected  as  follows: 
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Appendix^ — Special  Flight  Rules  m  the 
Vicinity  of  drand  Canvon  \ationfll 
Park  [Cxirrectedi 

On  page  40139,  coliimn  three, 
following  the  appendix  heading,  add  a 
graphic  depiction  to  read  as  follows: 

aiLUNG  coot  tr  &  •  3.  m 
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Issued  in  Washington  on  August  1, 1996. 
Jeff  Griffith. 

Program  Director  for  Air  Traffic  Airspace 
Management. 
IFR  Doc  Q6-20153  Filed  8-6-96;  8:45  am) 

BIUJNG  CODE  491&-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1507 

Proposed  Rule:  Fireworks  Devices; 
Fuse  Bum  Time 

agency:  Consumer  Product  Safety 

Commission. 
ACTION:  Proposed  rule. 

summary:  The  Commission  proposes  to 
amend  its  regulation  under  the  Federal 
Hazardous  Substances  Act  that  applies 
to  the  hise  bum  times  of  fireworks 
devices.  The  proposal  would  change  the 
allowable  fuse  burn  times  from  the 
presently  required  range  of  3  to  6 
seconds  to  the  range  of  3  to  9  seconds. 
Increasing  the  range  will  allow 
manufacturers  to  more  consistently 
produce  fireworks  that  do  not  fall  below 
a  3-second  burn  time,  thus  reducing 
hazardous  short  bum  times.  Further,  the 
increase  in  fuse  bum  time  to  9  seconds 
will  not  create  any  additional  risk  of 
injury  to  consumers.  Therefore,  the 
amendment  should  increase  the  safety 
of  users  of  fireworks.  The  amendment 
was  requested  in  a  petition  from  the 
American  Fireworks  Standards 
Laboratory 

DATES:  Comments  on  the  proposal 
should  be  submitted  no  later  than 
October  21,  1996. 
ADDRESSES:  Comments  to  the 
Commission  on  the  proposed  rule 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Conunission,  Washington,  DC  20207,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
room  .502,  4330  East-West  Highway, 
Bethesda,  Maryland  20814-4408. 
telephone  (301)  504-0800.  Comments 
also  may  be  filed  with  the  Commission 
by  facsimile  to  (301)  504-0127,  or  by 
electronic  mail  via  info@cpsc.gov. 
Comments  should  include  a  caption  or 
cover  indicating  that  they  are  directed  to 
the  Office  of  the  Secretarj'  and  are 
comments  on  the  proposed  revisions  to 
the  fuse  bum  time  of  fireworks. 

Comments  on  potential  changes  to  the 
Commission  staffs  current  enforcement 
policy  for  fuse  bum  times,  and  on 
possible  interim  forbearance  of 
enforcement  against  fuse  bum  times  of 
up  to  9  seconds,  should  be  mailed  to 
David  Schmeltzer,  Assistant  Executive 


Director  for  Compliance,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  Meiers,  Directorate  for 
Engineering  Sciences,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0468  ext.  1281;  or  e-mail  to  cpsc/ 
g=Carolynyi=K./s=Meiers/ 
o=cpsc©mhs.attmail.com 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

Introduction.  In  this  notice,  the 
Consumer  Product  Safety  Commission 
("the  Commission"  or  "CPSC") 
proposes  to  amend  its  regulation  under 
the  Federal  Hazardous  Substances  Act 
("FHSA")  that  governs  the  allowable 
range  of  times  that  fuses  for  fireworks 
may  bum  before  the  device  ignites.  16 
CFR  1507.3(a)(2).  The  Commission 
seeks  comments  from  interested 
members  of  the  public  on  the  proposed 
amendment.  The  Commission  also 
invites  comments  from  counterpart 
agencies  in  foreign  governments,  foreign 
standards  developers,  and  others  who 
might  be  interested  in  this  proposed 
amendment.  This  invitation  is  in 
addition  to  the  routine  international 
notification  of  this  proposed  mle  that  is 
provided  by  the  World  Trade 
Organization  Agreement  on  Technical 
Barriers  to  Trade. 

Background.  Commission  regulations 
under  the  FHSA  require  fireworks 
devices  (other  than  firecrackers) '  to 
have  a  fuse  which  will  bum  at  least  3 
seconds  but  not  more  than  6  seconds 
before  the  device  ignites.  16  CFR 
1507.3(a)(2).2  In  1991,  the  American 
Pyrotecimics  Association  ("APA"),  a 
trade  association  representing  the 
fireworks  industry,  submitted  a  petition 
to  the  Commission  to  modify  the  fuse 
bum  time  regulation.  APA  requested 
that  the  upper  limit  of  the  allowable 
fuse  bum  time  be  raised  to  9  seconds. 

The  1991  petition  was  denied  because 
at  that  time  there  were  insufficient 
human  factors  data  to  demonstrate  that 
a  person  would  not  return  to  a  fireworks 
device  within  the  requested  9-second 
allowable  fuse  bum  time.  The 
Commission  was  concemed  that  a 
longer  fuse  bum  time  might  result  in  an 
increase  of  injuries  to  consumers  who 
returned  to  live  fireworks  assuming  they 
were  "duds." 


'  16  CFR  1507.1. 

>  As  a  matter  of  enforcement  policy,  the 
Commission's  staff  has  not  brought  legal  actions 
against  fuse  burn  time  violations  as  low  as  2 
seconds  and  as  high  as  8  seconds  for  all  fireworks 
except  reloadable  shell  devices,  bottle  rockets,  and 
jumping  jacks  which  exhibit  erratic  flight 


After  the  APA's  petition  was  denied, 
the  American  Fireworks  Standards 
Laboratory  ("AFSL"),  an  industry- 
supported  fireworks  standards  and 
certification  organization,  contracted 
with  the  American  Institutes  of 
Research  ("AIR")  to  conduct  human 
factors  research  of  fireworks-related 
behavior.  The  objective  of  the  study  was 
to  determine  if  consumers  would  return 
to  a  fireworks  device  within  9  seconds 
after  lighting  the  fuse. 

In  September  1995,  the  CPSC  was 
petitioned  by  AFSL  (Petition  HP  96-1) 
to  make  the  same  modification  to  the 
regulation  under  the  FHSA  that  governs 
fireworks  fuse  bum  time  as  did  the 
previous  petition  from  APA — that  the 
upper  limit  of  the  allowable  range  of 
fuse  bum  times  be  changed  hom  6  to  9 
seconds. 

Manufacturers  currently  target  a  4.5 
second  average  fuse  bum  time,  which  is 
the  midpoint  of  the  ciirrantly  allowed  3 
to  6  seconds  range.  By  raising  the  upper 
limit  of  the  fuse  bum  time  from  6  to  9 
seconds.  AFSL  contends  that 
manufacturers  could  target  a  more  ideal 
average  fuse  bum  time  of  6  seconds. 
AFSL  claims  this  would  enhance 
consumer  safety  by  eliminating 
incidents  of  fases  burning  less  than  3 
seconds. 

AFSL  states  that  increasing  the  upfwr 
range  of  the  fuse  bum  time  to  9  seconds 
also  will  increase  compliance  with  the 
3  second  requirement  because:  (1)  It  will 
improve  fuse  design  and  quality,  (2)  it 
will  make  fuse  bum  time  performance 
more  consistent,  and  (3)  it  will  allow  for 
the  variability  in  fuse  bum  time  caused 
by  environmental  conditions.  Any  such 
improvement  in  compliance  with  the  3- 
second  fuse  burn  time  requirement 
would  likely  increase  safety. 

After  considering  the  available 
information,  the  Commission  voted  to 
grant  Petition  HP  96-1.  The  available 
information  and  the  reasons  for  the 
Commission's  decision  are  explained 
below. 

n.  Statutory  Procedure 

This  proceeding  is  conducted  under 
tiae  FHSA.  15  U.S.C.  1261-1278. 
Fireworks  are  "hazardous  substances" 
within  the  meaning  of  section  2(f)(1)(A) 
of  the  FHSA  because  they  are  fiammable 
or  combustible  substances,  or  generate 
pressiire  through  decomposition,  heat, 
or  other  means,  and  "may  cause 
substantial  personal  injiu^'  or 
substantial  illness  during  or  as  a 
proximate  result  of  any  customary  or 
reasonably  foreseeable  handling  or  use 
*   •   *."  15  U.S.C.  1261(f)(1)(A). 

Under  section  2(q)(l)(B)  of  the  FHSA, 
the  Commission  may  classify  as  a 
"banned  hazardous  substance"  any 
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hazardous  substance  intended  for 
household  use  which,  notwithstanding 
the  precautionary  labeling  that  is  or  may 
be  required  by  the  FHSA,  presents  such 
a  hazard  that  keeping  the  substance  out 
of  interstate  commerce  is  the  only 
adequate  way  to  protect  the  public 
health  and  safety.  Id.  at  1261(q)(l)(B). 
The  current  fuse  bum  time  requirement 
was  issued  under  that  section. 

A  proceeding  to  amend  a  rule  issued 
under  section  2(q)(l)(B)  of  the  FHSA  is 
subject  to  the  provisions  of  section 
701(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  ("section  701(e)"),  21 
U  S.C  371(e).  15  U.S.C.  1261(2)(q)(2). 
Under  section  701(e),  if  the  petition  of 
an  interested  person  shows  "reasonable 
grounds"  for  the  action  requested,  the 
Commission  is  required  to  begin  a 
rulemaking.  The  fireworks  types  that 
would  be  subject  to  the  proposed 
amendment,  and  that  have  fuse  bum 
times  outside  the  proposed  3  to  9 
second  range,  are  already  banned 
hazardous  substances.  Because  the 
amendment  proposed  below  will  not 
declare  any  additional  products  to  be 
banned  hazardous  substances,  an 
advance  notice  of  proposed  rulemaking 
is  not  required  for  this  proceeding.  See 
FT^S.^  Sec.  3(f),  15  U.S.C.  1262(f).  For 
the  same  reason,  the  procedures 
required  by  sections  3(g}-(i)  of  the 
FHSA  do  not  apply  to  this  proceeding. 

Under  section  701(e)  of  the  FDCA, 
once  the  Commission  issues  a  final  rule 
in  this  type  of  proceeding,  persons  who 
would  be  adversely  affected  by  the  rule 
may  file  objections  with  the 
Commission,  stating  the  grounds 
therefor,  and  request  a  public  hearing  on 
those  objections.  21  U.S.C.  371(e).  If 
material  objections  were  filed,  an 
adjudicatory  hearing  to  receive  evidence 
concerning  the  objections  would  be  held 
before  an  administrative  law  judge 
( "ALJ").  After  the  ALJ's  decision, 
further  appeals  could  be  made  to  the 
Conunissiou  and  ultimately  to  the 
courts.  21  U.S.C.  371(e)-{f). 

III.  Injury  Data 

The  CPSC  conducted  a  special  study 
of  firework  injuries  from  June  23 
through  July  23,  1995.  The  Special 
Study  focused  on  this  time  period 
because  of  the  highly  seasonal  nature  of 
fireworks  injiuies.  The  injury  cases  in 
the  special  study  were  identified 
through  the  National  Electronic  Injury 
Surveillance  System  ("NEISS"),  CPSC's 
database  of  cases  from  a  sample  of 
hospital  emergency  rooms. 

Chily  six  sample  cases  potentially 
relevant  to  fuse  biuTi  times  were 
identified.  The  reports  of  these  injuries 
do  not  provide  quantitative  measures  of 
fuse  bum  times.  Characterizations  of 


whether  the  time  interval  before  a 
device  ignites  is  long  or  short  depend 
upon  the  victims'  or  onlookers' 
subjective  perceptions.  It  could  not  be 
determined  how  the  respondents' 
perceptions  related  to  the  CPSC's  fuse 
bum  time  standard. 

Because  of  the  small  nimiber  of 
sample  cases  and  the  subjectiveness  of 
the  respondents'  perceptions  of  time,  a 
national  estimate  of  the  injuries 
associated  with  long  or  short  fuse  bum 
times  caimot  be  projected. 

rV.  Safety  Effects  of  Raising  the  Upper 
Bum  Time  Limit  to  9  Seconds 

As  described  in  greater  detail  below, 
the  number  of  occurrences  of  short  fuse 
bum  times — those  below  3  seconds — 
would  likely  decline  appreciably  if  the 
proposed  fuse  bum  time  range  of  3  to 
9  seconds  is  adopted.  This  clearly 
would  have  a  positive  effect  on  the 
safety  of  the  iisers  of  the  fireworks 
subject  to  the  fuse  bum  time  regulation. 

In  the  past,  the  Commission  had  been 
concerned  that  a  9-second  fuse  bum 
time  could  cause  consimiers  to 
mistakenly  believe  that  a  fireworks 
device  was  a  dud.  More  specifically,  the 
concern  was  that  a  longer  fuse  bum  time 
could  increase  the  risk  of  injury  if 
consimiers  returned  to  the  firework 
before  it  ignited.  To  address  this 
concern,  AFSL  contracted  with  AIR  to 
conduct  a  human  factors  study  to 
determine  how  long  fireworks  users  take 
to  begin  to  return  to  a  firework  that  has 
notgone  off. 

This  AIR  study  appears  to  present  the 
only  data  currently  available  that  relate 
user  approach  behavior  to  the  fuse  bum 
time  of  firework  devices.  The  study 
found  that  only  one  of  the  30 
participants  began  to  approach  the 
device  within  9  seconds.  The  remainder 
of  the  participants  began  to  approach 
the  devices  from  9  seconds  to  5  minutes 
after  igniting  the  fuse.  The  median 
approach  time  for  participants  in  the 
last  of  four  trials  was  19  seconds.  The 
study  concluded  that  an  estimated  95% 
of  the  participants  would  not  begin  to 
approach  the  unexploded  firework  imtil 
after  9  seconds. 

In  the  AFSL  study,  no  participant 
actually  reached  the  location  of  the 
firework  device  within  9  seconds.  The 
only  particip>ant  who  began  to  approach 
the  fireworks  device  before  9  seconds 
began  the  approach  at  8  seconds. 
However,  he  did  not  actually  reach  the 
firework  until  approximately  35  seconds 
after  lighting  the  fuse.  The  1 9-second 
median  approach  time  is  approximately 
twice  as  long  as  the  proposed  9-second 
upper  limit.  These  data  indicate  that 
consimiers  are  not  likely  to  retiun  to  a 
fireworks  device  within  9  seconds  of 


fuse  ignition.  The  study  also  indicated 
that  consumers  are  likely  to  use  smoke 
and  noise  cues  emitted  by  a  fireworks 
device  as  a  guide  to  when  a  device  can 
be  safely  approached. 

Based  on  this  study,  the- 
Commission's  Human  Factors  staff  does 
not  expect  an  increase  in  injuries 
associated  with  increasing  the 
maximum  fuse  burning  time  to  9 
seconds.  The  Commission  preliminarily 
concludes  that  increasing  the  range  of 
fuse  bum  Umes  from  3  to  6  seconds  to 
3  to  9  seconds  will  reduce  injuries 
caused  by  fireworks  with  short  fuse 
bum  times  and  will  not  create  any 
additional  hazard  associated  with  long 
fuse  bum  times. 

V  Compliance  with  the  Current 
Regulation 

The  Commission's  Office  of 
Comphance,  Division  of  Regulatory 
Management,  conducts  an  ongoing 
fireworks  surveillance  program  to 
identify  fireworks  that  do  not  comply 
with  the  Commission's  regulations. 
Results  of  this  program  for  fiscal  years 
1990  through  1995  show  that  fuse  bum 
time  violations  exceeded  any  other  type 
of  fireworks  violation.  For  this  time 
period,  between  40  and  50  percent  of  all 
fireworks  violations  were  attributed  to 
fuse  bum  time. 

Surveillance  data  may  not  represent 
all  firework  devices,  because  devices 
tested  for  compliance  to  reguladons  are 
not  randomly  selected.  In  addition,  the 
number  of  violations  leading  to  legal 
action  has  been  affected  from  year  to 
year  by  variations  in  the  staffs 
enforcement  policies. 

As  part  of  the  CPSC's  fireworks 
compliance  testing  program,  the 
Commission's  Directorate  for  Laboratory 
Sciences  recorded  more  than  26,700 
individual  fuse  bum  times  from  tests 
during  the  period  FY  1990  through  FY 
1995.  These  fuse  burn  times  excluded 
firecrackers,  since  they  are  not  covered 
by  this  regulation,  and  Roman  candles, 
since  they  are  subject  to  a  different 
enforcement  policy. 

Comparisons  of  fuse  bum  times 
measured  over  these  years  suggest  an 
overall  improvement  in  fuse 
performance.  Short  fuse  burn  times  (less 
than  3  seconds)  decreased  from  about  13 
percent  of  the  fireworks  tested  to  8 
percent.  Long  fuse  bum  times  (greater 
than  6  seconds)  decreased  from  about  10 
percent  of  the  fireworks  tested  to  about 
5  percent.  Based  on  these  test  data,  the 
staff  estimates  that  the  compliance  rate 
for  fuses  could  reach  about  98  percent 
if  the  proposed  changes  to  the  fuse  bum 
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time  regulation  are  enacted.^  Short  fuse 
bum  times  violations  could  drop  to  less 
than  1  percent,  while  fuse  bum  times 
greater  than  9  seconds  could  be 
expected  to  be  about  1  percent. 

VI.  Effective  Date 

Increasing  the  allowable  fuse  bum 
times  from  the  range  of  3  to  6  seconds 
to  a  range  of  3  to  9  seconds  will  not 
have  any  adverse  effects  on 
manufacturers,  since  it  will  simply 
provide  a  wider  range  of  allowable 
times.  Thus,  the  Commission  would  like 
to  make  the  amendment  effective  as 
soon  as  possible.  Under  21  U.S.C. 
371(eJ,  30  days  is  allowed  after  the  final 
rule  is  issued  to  receive  any  objections 
to  the  rule  This  section  also  provides 
that  the  final  rule  may  not  become 
effective  before  tiie  36-day  period  for 
objections  expires.  Therefore,  the 
Com.mission  proposes  to  make  the 
amendment  effective  31  days  after  the 
final  rule  is  published  in  the  Federal 
Register. 

If  the  Commission  votes  to  issue  the 
proposed  amendment  as  a  final  rule,  the 
Commission's  staff  mtend";  to  change  its 
policy  of  not  enforcing  against  fuse  bum 
time  violations  as  low  as  2  seconds  that 
now  applies  to  ali  fireworks  except 
reloadable  shell  devices,  bottle  rockets, 
and  jumpmg  jacks  which  exhibit  erratic 
fiight.  After  the  change  in  policv',  the 
staff  would  strictly  enforce  the  3-second 
fuse  bum  time  for  all  fireworks,  since 
there  will  no  longer  be  any  valid  reason 
whv  industry  cannot  comply  with  the  3- 
second  lower  bum  time.  The  current 
poUcv  will  continue  with  respect  to  fuse 
bum  times  of  2  to  3  seconds,  however, 
for  8  time  after  the  effective  date  that  is 
sufficient  to  minim.ize  any  adverse 
economic  effects  on  manufacturers. 
Comments  on  how  long  the  enforcement 
pohcv  allowing  2-3  second  fuse  bum 
times  should  continue  after  the  effective 
date  should  be  sent  to  David 
Schmeltzer.  .Assistant  Executive 
Director  for  Compliance.  Consumer 
Product  Safetv  Commission. 
Washington.  DC  20207 

In  addition,  the  Commission's  staff  is 
considering  an  interim  policy  of 
allowing  fuse  bum  times  between  6  and 
9  seconds.  This  interim  policv  could  be 
instituted  after  tlie  end  of  tiie  comment 
period  on  this  proposal  and  before  the 
rule  is  efTective.  Since  increasing  the 
allowable  upper  limit  of  fuse  burn  time 
to  9  seconds  is  expected  to  increase 
consumer  safety,  this  interim  rehef 
appears  to  be  in  the  public  interest. 


Persons  wishing  to  comment  on  the 
stafTs  plans  to  provide  this  interim 
rehef  should  send  their  comments  to 
David  Schmeltzer,  Assistant  Executive 
Director  for  Compliance,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207. 

VII  Initial  Regulaton'  Flexibility 

Analysis 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
initial  and  final  regulatory  flexibility 
analyses  describing  the  imfmct  of  the 
rule  on  small  businesses  and  other  small 
entities. 

The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agencies,  consistent  vsdth  their 
objectives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulations.* 

Based  on  information  &x)m  the  U.S. 
Department  of  Commerce  and  industry 
sources,  the  estimated  value  of  imported 
shipments  of  consumer  fireworks  is 
about  S70  to  $100  million  annually. 
Practically  all  of  the  imports  are  from 
China. 

Most  U.S.  firms  that  import. 
distribute,  or  manufacture  fireworks  for 
consumer  use  are  small,  and  the 
proposed  rule  is  not  expected  to  result 
in  anv  adverse  impact.  This  is  because 
the  change  tc»  a  longer  fuse,  which 
should  increase  production  costs  by 
only  about  one  percent,  will  generate 
savings  as  a  result  of  fewer  reiectjons  of 
fireworks  due  to  fuse  bum  time 
violations  Based  on  information  from  a 
trade  assfKiation  and  CPSC's  Office  of 
Compliance,  an  estimated  40  to  50 
percent  of  the  rejections  of  fireworks  as 
a  result  of  private  and  CPSC  testing  are 
due  to  fuse  bum  time  violations.  The 
savings  from  the  reduced  violations, 
according  to  a  representative  of  an 
industry  trade  association,  could  reach 
approximately  $20  million  annually. 
Tliis  may  result  in  lower  prices  to  the 
consumer. 

Any  necessary  adjustments  to  the 
manufacturing  process  will  take 
approximately  1  week  to  accomplish 
once  notification  is  received,  according 
to  the  industry.  Since  fireworks  which 
comply  with  the  ciirrent  3  to  6  second 
fuse  bum  time  requirement  would 


'These  calculations  assume  that  no  changes 
would  be  made  to  fuse  design  or  quality  (except  for 
a  longer  fuse)  and  that  manulactur«rs  would  target 
a  fuse  burn  time  of  6  seconds. 


♦The  Regulatory  Flexibility  Art  provides  that  an 
tgancy  is  not  required  to  prepare  a  regulatory 
flexibility  analysis  if  the  head  of  an  agency  certifies 
that  the  rule  will  not  have  a  significant  economic 
impart  on  a  substantial  number  of  small  entities.  5 
U.S.C  605. 


automatically  comply  with  the  proposed 
3  to  9  second  fuse  bum  time 
requirement  (and  because  the  existing 
enforcement  policy  will  be  continued 
for  a  reasonable  period  of  time),  there 
will  be  no  economic  impact  resulting 
from  the  proposed  31 -day  effective  date. 

Vni.  Environmental  Impact 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Coimcil  on 
En\'ironmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed 
amendment  to  the  fuse  bum  times  of 
fireworks. 

Tbe  Commission's  regulations  at  16 
CFR  1021.5(c)(1)  and  (2)  state  that  safety 
standards  for  consumer  products 
normally  have  little  or  no  potential  for 
affecting  the  human  environment  Since 
the  acceptable  range  of  fuse  bum  times 
will  increase  from  3—6  seconds  to  3-9 
seconds,  the  change  will  not  cause  any 
increase  in  noncomplying  fireworks, 
which  would  require  disposal. 
Therefore,  no  significant  environmental 
effects  are  expected  from  the  proposed 
rule  if  it  is  adopted.  Accordingly, 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

DC.  Conclusions 

For  the  reasons  given  above,  the 
Commission  preliminarily  concludes 
that  raising  the  upper  limit  of  the  fuse 
bum  time  range  from  6  seconds  to  9 
seconds  will  reduce  injuries  caused  by 
short  fuse  bum  times.  Further,  the 
Commission  believes  that  raising  the 
upper  limit  of  the  fuse  bum  time  range 
by  3  seconds  will  not  cause  additional 
injuries  from  long  fuse  bum  times. 

In  addition,  the  Commission  beUeves 
that  the  risk  associated  with  short  fuse 
bum  times  is  of  more  concern  than  any 
risk  associated  with  long  fuse  bum 
times.  With  a  long  fuse  bum  time, 
consvm[iers  have  some  cues  (absence  of 
smoke  and  noise)  to  guide  them  as  to 
when  to  approach  a  device;  they  have 
time  to  make  decisions  before  they 
react.  However,  consumers  have  no  cues 
to  alert  them  that  a  fireworks  device 
may  have  a  short  fuse  bum  time.  The 
consequences  of  short  fuse  bum  times 
can  be  immediate.  Consumers  may  have 
no  time  to  retreat  to  a  safe  distance  or 
to  take  safety  precautions. 

List  of  Subjects  in  16  CFR  Part  1507 

Consumer  protection,  Explosives, 
Fireworks. 

For  the  reasons  set  out  in  the 
preamble,  title  16,  chapter  D,  part  1507, 
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of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows. 

PART  1507— f=1REW0RKS  DEVICES 

1.  The  authority  citation  for  part  1507 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1262,  2079(d); 
21  U.S.C.  371(e). 

§  1507.3    [Amended] 

2.  In  section  1507.3(a)(2),  remove  the 
words  '6  seconds"  and  add,  in  their 
place,  the  words  "9  seconds". 

Dated:  August  2.  1996. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  96-20150  Filed  8-6-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Pequlatory 
Commissron 

18  CFR  Parr  284 

(Docket  Nos.  RM96-1 4-000] 

Seconda'-y  Market  Transactions  on 
Interstate  Natural  Gas  Pipelines 

July  31, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  issuing  a 
notice  of  proposed  rulemaking  to  revise 
section  284.243  of  the  Commission's 
regulations  to  improve  the  efficiency  of 
the  Commission's  capacity  release 
mechanism  and  encourage  greater  use  of 
this  mechanism.  The  Commission  is 
proposing  to:  make  changes  in  its 
regulations  and  policies  to  improve  the 
operation  of  the  capacity  release 
mechanism;  eliminate  the  prior 
requirement  for  competitive  bidding; 
and  permit  shippers  to  release  capacity, 
and  pipelines  to  sell  interruptible  and 
short-term  firm  service,  at  rates  above 
the  rate  cap  when  the  shipper  or 
pipeline  has  demonstrated  that  it  does 
not  exercise  market  power. 

DATES:  Comments  on  the  proposed  rule 
aru  due  October  7,  1996.  Comments 
should  be  filed  with  the  Office  of  the 
Secretary  and  should  refer  to  Docket  No. 
RM9fi-14-000. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldent>erg,  Office  of  the 
General  Counsel,  Federal  Energy 


Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426; 
(202) 208-2294. 

SUPPt.EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street,  N.E.,  Washington, 
D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  commimications  software  to 
19200, 14400, 12000, 9600, 7200,  4800, 
2400,  1200bps,  full  duplex,  no  parity,  8 
data  bits,  and  1  stop  bit.  The  full  text  of 
this  document  will  be  available  on  CIPS 
indefinitely  in  ASCII  and  WordPerfect 
5.1  format  for  one  year.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  2A,  888  First  Street,  N.E., 
Washington  D.C.  20426. 

The  Commission's  bulletin  board 
system  also  can  be  accessed  through  the 
Fed  World  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system. 

•  After  logging  on,  type:  /go  FERC 
To  access  the  FedWorld  system, 

through  the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 
Or: 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorld  Tehiet  Site 

•  Select  the  option:  (1)  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

The  Federal  Energy  Regulatory 
Commission  (Commission)  requires 
interstate  natural  gas  pipelines  to 
provide  a  mechanism  that  permits  firm 
shippers  to  release  unneeded  capacity  to 
other  shippers  needing  that  capacity. 
The  Commission  is  proposing  to  revise 
its  capacity  release  regulations, 
§  284.243,  to  improve  the  efficiency  of 
the  program  and  encourage  greater  use 


of  capacity  release.  The  Commission  is 
proposing  changes  in  three  areas.  First, 
the  Commission  is  proposing  to  require 
pipelines  to  improve  their  existing 
capacity  release  procedures  to  make  the 
system  work  more  efficiently.  Second, 
the  Commission  is  proposing  to  improve 
the  speed  and  certainty  of  transactions 
by  removing  the  requirement  for 
competitive  bidding.  Third,  the 
Commission  proposes  to  permit  releases 
of  capacity  and  pipeline  sales  of 
interruptible  and  short-term  firm 
capacity  at  rates  above  the  pipeline's 
maximum  rate  upon  a  showing  that  the 
releasing  shipper  or  the  pipeline  cannot 
exercise  market  power. 

I.  Public  Reporting  Burden 

The  proposed  rule  would  affect  two 
existing  Commission  data  collections. 
FERC-545,  Gas  Pipeline  Rates:  Rate 
Change  (Non-formal),  (OMB  Control  No. 
1902-0154)  (FERC-545),  and  FERC- 
549B,  Gas  Pipeline  Rates:  Capacity 
Release  Information  (OMB  Control  No. 
1902-O169)(FERC-549B). 

Under  the  existing  data  collection/ 
requirements  of  FERC-545,  there  would 
be  a  one-time  estimated  armual 
reporting  burden  of  4,125  hours  (55 
hours  per  company)  with  the  adoption 
of  the  revised  regulations  proposed 
herein.  A  one-time  tariff  filing  would 
adjust  certain  general  terms  and 
condition  language  in  pipeline  tariffs  to 
reflect  the  implementation  of  the 
proposed  changes  in  the  Commission's 
capacity  release  program.  Tariff  filings 
would  be  required  of  approximately  75 
interstate  natural  gas  pipelines.  (See 
FERC-545  burden  detail  in  estimated 
burden  table  below.) 

Under  existing  data  collection  FERC- 
549B  there  would  be  a  reduction  in 
annual  burden  of  an  estimated  115,650 
hours  (1,542  hours  per  company).  The 
estimated  burden  reduction  reflects  the 
proposed  improvements  to  the  way  the 
capacity  release  program  operates  and 
the  elimination  of  competitive  bidding 
requirements. 

The  revised  regulations  proposed  in 
the  subject  NOPR  are  being  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3507(d)).  For  copies  of  the 
OMB  submission,  contact  Michael 
Miller  at  (202)208-1415.  Interested 
persons  may  send  comments  regarding 
these  burden  estimates  or  any  other 
aspect  of  those  collections  of 
information,  including  suggestions  for 
reductions  of  burden,  to  the  Desk 
Officer  FERC,  Office  of  Management  and 
Budget,  Room  3019  NEOB,  Washington, 
D.C.  20503,  phone  202-395-3087  or  via 
the  Internet  at  hillier — t@al.eop.gov. 


UMI 
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Comments  should  be  filed  with  the 
Office  of  Management  and  Budget.  A 
copy  of  any  comments  filed  wiUi  the 
Office  of  Management  and  Budget  also 


should  be  sent  to  the  following  address 
at  the  Commission:  Federal  Energy 
Regulatory  Commission,  Information 
Services  Division,  Room  41-17, 


Washington,  DC  20426.  Attention: 
Michael  Miller. 


Estimated  Annual  Burden  Associated  With  the  Subject  fsKDPR 


Affected  data  collecttorVrequirement 


hto.  of  re- 
spondents 


Total  No. 

of  re- 
sponses 


Hours  per 
response 


Total  an- 
nual hours 


FERC-649B  (1902-0169): 

Reporting  Data  Reauirement  Burden 

FERC-545  :1902-C''5^> 

Reporting  Data  Requirement  Burden  . „ „^. 

Total  Annual  Hours  Net  Increase  or  (Decrease)  in  Burden 


75 

75 
75 


75 

75 
75 


-1,542 

55 

-1.487 


-115,650 

4.125 
-111,525 


The  above  estimates  include  time  for 
reviewing  the  requirements  of  the 
Commission's  proposed  regulations, 

searching  existing  data  sources, 
gathering  and  maintaining  the  necessary 
data,  and  reviewing  and  completing  the 
collection  of  information. 

Data  CoUection/Requirement  Costs 

The  Commission  expects  that  the 
proposed  changes  in  its  regulations 
would  result  in  a  net  reduction  in  day- 
to-day  operating  costs.  The  one-time 
tariff  filing  burden/cost  imder  FERC- 
545  would  be  more  than  offset  by  the 
expected  burden  cost  reduction  and 
efficiencies  created  under  FERC-549B. 
The  Commission  estimates  that  the 
changes  in  reporting  requirements 
proposed  herein  would  result  in  an 
overall  net  reduction  in  the  average 
annualized  cost  per  respondent  for  the 
first  year.  Following  the  first  year,  a 
permanent  annual  reduction  in  biu^en/ 
cost  would  occur  under  the  FERC-549B 
data  collection  as  indicated  below. 


Estimated  annualized  costs  (per 
-espondent) 

FERC-549B  lAnnuaJ  Reduc- 
tion)   

-$75,378 

FERC-645  (One-time  Initial 
Cost/First  Year) _ 

2,652 

Net  Total  Cost  (Net  Reditr- 
tion)  „ 

-$73,726 

Internal  Review: 

The  Commission  has  reviewed  the 
proposed  revisions  to  its  regulations  and 
detemimed  that  the  changes  are 
necessary  to  establish  more  efficient 
pipeline  operations  The  proposed  rule 
would  encourage  buyers  to  use  the 
capacity  release  system  more  often  and 
make  it  more  competitive  with  other 
means  of  acquiring  capacity. 

The  proposed  revisions  are  consistent 
with  the  Commission  s  plan  for  efficient 
infonnation  cciiect-on.  commuiucation. 


and  management  within  the  natural  gas 
industry.  The  Conmiission  has  assured 
itself,  by  means  of  its  internal  review, 
that  there  is  reasonable  and  objective 
support  for  the  burden  estimates 
associated  with  the  proposed  changes  in 
information  requirements. 

The  Commission  emphasizes  that  the 
increeised  cost  under  FERC-545  would 
be  a  one-time  cost  that  pipelines  would 
not  incur  on  an  ongoing  year-to-year 
basis.  The  estimated  cost  reflects  the 
one-time  tariff  filings  to  incorporate  the 
revised  regulations  proposed  herein. 
These  revisions  appear  necessary  to 
improve  the  efficiency  of  the  capacity 
release  program  between  shippers  and 
pipelines,  efficiency  which,  in  the  long 
run,  should  reduce  the  costs  of  all 
participants  in  the  market 

n.  Current  Capacity  Release  Rules 

The  Commission  instituted  the 
capacity  release  mechanism  to  create  a 
uniform,  national  program  for  the 
reallocation  of  interstate  pipeline 
capacity  to  complement  the  unbundled, 
open  access  environmeat  created  by 
C>der  No.  636.  ■  The  capacity  release 
mechanism  enables  firm  shippers  to 
make  the  most  efficient  and  economical 
use  of  the  capacity  for  which  they  pay 
as  well  as  providing  shippers  that 
previously  had  been  unable  to  acquire 
firm  pipeline  capacity  (i.e.,  non-local 
distribution  company  shippers)  with 
access  to  firm  capacity.  By  permitting 
market  forces  to  reallocate  capacity  to 
those  who  place  a  higher  value  on  the 


'  Pipeline  Service  Obligations  and  Revitiona  to 
Regulation*  Goraming  SelMmplementlng 
Transpottatioa;  and  Ragulation  of  Natural  Gaa 
Pipeline*  After  Partial  Wellhead  Decontrol,  Order 
No.  636.  57  FR  13267  (Apr.  18,  1992),  FERC  SUU. 
k  Regs.  Preambles  (January  1991-]uDe  1996]  1 
30,939  (Apr  6,  1992),  order  on  re/i'g.  Order  No. 
636-A.  57  FR  36128  (Aug.  12.  1992).  FERC  SUU. 
k  Regs.  Preambles  [January  1991-)une  1996]  1 
30,950  (Aug.  3, 1992),  order  or}  reh'g.  Order  No. 
636-B,  57  FR  57911  (Dec.  8, 1992),  61  FERC  1 
61,272  (1992),  affd  in  part  and  remanded  in  part. 
United  Distribution  Co.  v.  FERC,  No.  92-1485  (D.C 
Cir.  jnly  16, 1996). 


capacity  than  the  original  holder,  the 
capacity  release  mechanism  increases 
economic  efficiency  as  well  as 
promoting  the  most  efficient  use  of  the 
natural  gas  transportation  network.^ 

The  Commission's  authority  to 
establish  a  uniform,  national  program 
governing  the  reallocation  of  interstate 
capacity  has  just  been  affirmed  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  United 
Distribution  Co.  v.  FERC  (UDC).^  The 
Court  also  affirmed  the  Commission's 
jurisdiction  over,  and  authority  to 
prevent,  other  capacity  reallocations 
that  may  interfere  with  the 
establishment  of  the  uniform  fed»al 
program,  such  as  buy-sell  transactions 
in  which  an  LDC  uses  its  interstate 
capacity  to  transport  gas  on  behalf  of  a 
purchaser.  The  Court  found  that  the 
Commission's  jurisdiction  over  a  buy- 
sell  derives  from  the  transportation 
component  of  the  transaction;  the 
reallocation  of  interstate  pipeline 
capacity  to  the  purchaser  is  a  "central 
element"  of  sudi  transactions.* 

Under  the  (Dommission's  capacity 
release  program,  a  firm  shipper 
(releasing  ^pper)  sells  its  capacity  by 
returning  its  capacity  to  the  pipeline  for 
reassignment  to  the  buyer  (replacement 
shipper).  The  pipeline  contracts  with, 
and  receives  payment  from,  the 
replacement  shipper  and  then  issues  a 
credit  to  the  releasing  shipper.  The 
replacement  shipper  may  pay  less  than 
the  pipeline's  maximum  tariff  rate,  but 


'  As  part  of  its  restructuring  of  the  electric 
industry,  the  Commission  has  also  provided  for 
trsnamiiMioa  capacity  reassignment  for  electric 
utilitiaa.  See  Promoting  Wholesale  CompedtioD 
Throwgh  Open  Acceaa  Non-discriminatory 
Tmamiaaion  Services  by  Public  UUlities.  Order 
No.  888,  61  FR  21540  (May  10,  1996).  FERC  Stats. 
ft  Regs.  Preambles  [January  I99l-)une  1996],  1 
31.036.  at  31.694  (Apr.  24,  1996). 

'No.  92-1485. 1996  U.S.  App,  Lexis  17436.  slip 
op.  at  63-81  P.C.  Cir.  July  16,  1996). 

'  Id.,  at  80.  The  Commission  ako  has  Natuiel  Gaa 
Act  jurisdicUon  over  buy-sells  and  other 
transactions  to  the  extent  they  constitute  the  sale  of 
natural  gas  for  resale.  See  id.,  at  66. 
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not  more.  The  results  of  all  releases  are 
posted  by  the  pipeline  on  its  Electronic 
Bulletin  Board  (EBB)  and  made 
available  through  standardized, 
downloadable  files. 

The  releasing  shipper  can  locate  a 
replacement  shipper  in  two  ways.  The 
releasing  shipper  can  choose  to  have  the 
pipeline  post  the  notice  of  release  so 
other  shippers  can  submit  bids  for  that 
capacity,  with  the  capacity  awarded  to 
the  highest  bidder.  Or,  the  releasing 
shipper  can  enter  into  a  pre-arranged 
transaction  with  a  replacement  shipper 
for  the  release  of  capacity. 

The  regulations  establish  a  number  of 
requirements  for  pre-arranged  releases. 
For  pre-arranged  releases  at  less  than 
the  maximum  rate,  the  regulations 
generally  require  that  the  pipeline  post 
the  release  and  permit  other  shippers  to 
bid  for  that  capacity.  If  a  competitive 
bid  exceeds  the  pre-arranged  release 
rate,  the  designated  replacement  shipper 
is  given  the  opportunity  to  match  that 
bid  and  thus  retain  the  capacity. 

The  Commission,  however,  has 
recognized  that,  for  short-term 
transactions,  shippers  need  the  ability  to 
reallocate  capacity  quickly  and 
efficiently.  The  original  regulations, 
therefore,  provided  an  exemption  from 
the  competitive  bidding  requirements 
for  transactions  of  less  than  one 
calendar  month  This  exception  has 
been  extended  to  transactions  of  31  days 
or  less.  To  ensure  that  parties  cannot 
use  the  exception  to  avoid  bidding  for 
longer  term  transactions,  the  regulations 
prohibit  parties  from  rolling-over  or 
granting  extensions  to  31-day-or-less 
transactions  unless  they  comply  with 
the  requirements  for  prior  notice  and 
bidding. 

Since  Order  No.  636,  the  Commission, 
on  several  occasions,  has  fine  tuned  the 
mechanics  of  the  capacity  release 
procedure  In  February  1993,  the 
Commission  convened  a  technical 
conference  to  examine  methods  of 
creating  standardized  downloadable 
files  for  capacity  information,  so  that 
shippers  and  third-party  service 
providers  could  obtain  capacity 
information  without  having  to  deal  with 
the  eccentricities  of  the  individual 
pipeline  EBBs.  The  industry  formed 
Working  Groups  to  devise  the  necessary 
standards,  and,  in  Order  No.  563,  the 
Commission  adopted  into  its  regulations 
the  standards  recommended  by  a 
consensus  of  the  industry.^  • 


>  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the  Commission's 
Regulations,  Order  No.  563.  59  FR  516  (Jan.  5, 
1994),  FERC  SUU.  &  Regs.  Preambles  [January 
1991-Iune  19961 1  30,988  (Dec.  23,  1993).  order  on 
iv/l'g,  Order  No.  5e3-A.  59  FR  23624  (May  6,  1994). 
FERC  Stats.  &  Regs.  Preambles  (January  1991-(une 


The  Commission  also  began  receiving 
requests  from  local  distribution 
companies  (LX)Cs)  to  revise  the  capacity 
release  regulations  by  removing  the 
requirements  for  competitive  bidding 
and  the  cap  on  the  rate  releasing 
shippers  could  receive  for  capacity.* 
After  the  capacity  release  program  had 
been  in  effect  for  a  year,  the 
Commission  began  a  review  of  the 
program  which  involved  informal 
meetings  between  staff  and 
representatives  from  all  segments  of  the 
industry. 

During  these  meetings,  all  industry 
segments  recommended  that  the  less- 
than-one  calendar  month  exception 
from  the  bidding  requirements  be 
extended  to  a  full  month  to  conform  the 
bidding  exception  to  the  industry's 
monthly  purchasing  schedule.  The 
Commission  adopted  the  industry's 
recommendation  in  Order  No.  577  and 
extended  the  bidding  exception  to  31 
days.^  The  extension  of  the  bidding 
exception  ensures  that  releasing  and 
replacement  shippers  can  consummate 
monthly  transactions  quickly  and 
provides  replacement  shippers  with  the 
needed  assurance  that  they  will  obtain 
the  contracted-for  capacity  at  the 
ne^tiated  price. 

The  Commission  also  improved  the 
capacity  release  system  as  part  of  its 
recent  standardization  of  pipeline 
business  and  communication  practices. 
On  July  17, 1996.'the  Commission 
issued  a  final  rule  incorporating  by 
reference  business  practice  and 
communication  standards  proposed  by 
the  Gas  Industry  Standards  Board 
(GISB).*  These  standards  will  be 
implemented  by  pipelines  in  the  spring 
of  1997. 

The  standards  require  changes  in 
pipelines'  capacity  release  procedures 
and  in  their  methods  of  communicating 
capacity  release  information.  An 
important  procedural  change  is  the 


1996)  1  30.994  (May  2.  1994),  rebg  denied,  Order 
No.  563-B.  68  FERC  1  61,002  (1994). 

•*S8e  Petition  Of  United  Distribution  Companies 
and  Associated  Gas  Distributors  For  A  Rulemaking 
To  Promote  Growth  And  Development  Of  The 
Secondary  Market,  Docket  No.  RM94-10-000,  filed 
December  9.  1993. 

^  Release  of  Firm  Capacity  on  Interstate  Natural 
Gas  Pipelmes,  Order  No.  577,  60  FR  16979  (Apr.  4, 
1995),  FERC  Suts.  ft  Regs.  Preambles  [January 
1991-June  1996)  1  31,017  (Mar.  29.  1993),  reh'g 
granted.  Order  No.  577-A,  60  FR  27882  (June  8, 
1995),  FERC  Suts.  ft  Rags.  Preambles  [January 
1991-June  1996)  1  31.021  (May  31,  1995). 

•Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587,  76  FERC  1 
61,042  (1996).  GISB  is  a  consensus  standards 
organization  open  to  all  members  of  the  gas 
industry.  Under  GISB  procedures,  standards  must 
be  approved  by  a  consensus  of  the  five  segments  of 
the  industry — pi[)elines,  LDCs.  producers,  end- 
users,  and  services  (including  marketers  and  third- 
party  computer  service  providers). 


establishment  of  a  capacity  release 
timeline /^  This  timeline  provides  that,  if 
pipelines  are  notified  of  a  non-biddable 
capacity  release  transaction  by  9:00  a.m. 
the  day  of  nomination,  the  replacement 
shipper  can  nominate  the  same  day  (at 
11:30  a.m.).  For  biddable  transactions 
(of  less  than  five  months),  the  timeline 
provides  that  if  a  pre-arranged 
transaction  (or  a  shipper's  offer 
soliciting  bids)  is  posted  to  the  pipeline 
by  1:00  p.m..  the  pipeline  must 
complete  the  bidding  and  matching 
process  by  5:00  p.m.,  and  the 
replacement  shipper  can  nominate  the 
next  day.'" 

The  communication  standards  require 
pipelines  to  process  file  uploads  of  pre- 
arranged transactions.  This  change 
complements  the  file  downloads 
previously  required  by  Order  No.  563. 
because  shippers  and  third-party  service 
providers  now  will  be  able  to  transmit 
pre-arranged  deals  to  the  pipeUnes 
without  being  burdened  by  the 
inconsistent  and  irregular  procediu-es  of 
individual  pipeline  EBBs.  Instead,  they 
will  be  able  to  efficiently  transmit  this 
information  to  every  pipeline  using  the 
same  file  formats  and  protocols. 

Proposed  Revisions 

The  Commission  proposes  revisions 
to  §  284.243  to  further  improve  the 
efficiency  of  the  capacity  release 
mechanism  and  thereby  create  an  even 
more  robust  secondary  market.  The 
revisions  are  intended  to  encourage 
greater  use  of  capacity  release  and  make 
capacity  release  more  competitive  with 
other  means  of  acquiring  capacity,  such 
as  the  pipelines'  interruptible  and  short- 
term  firm  services  as  well  as  the  so- 
called  "gray  market."  The  gray  market 
generally  refers  to  LDCs'  use  of  their 
firm  transportation  capacity  to  make 
targeted  bundled  transportation/gas 
sales  to  specific  purchasers  either  on- 
system  or  off-system. 

Specifically,  as  discussed  below,  the 
Commission  proposes  three  major 
revisions  to  its  capacity  release 
regulations  and  policies.  First,  the 
Commission  is  proposing  to  revise  its 
regulations  as  well  as  change  policies  to 
improve  the  operation  of  the  capacity 
release  program.  Second,  the 
Commission  proposes  to  eliminate  the 
competiUve  bidding  requirement.  Third, 
the  Commission  proposes  to  permit 
shippers  to  release  capacity,  and 
pipelines  to  sell  interruptible  and  short- 
term  firm  service,  at  rates  above  the  rate 


'Capacity  Release  Standard  5.3.2.  All  times  used 
in  the  standards  are  central  clock  time  (which  is 
central  standard  time,  without  a  daylight  savings 
time  adjustment). 

'"Longer-term  transactions,  those  of  Gve  months 
or  longer,  have  a  4-day  bidding  period. 
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cap  when  the  shipper  or  pipeline  has 
demonstrated  that  it  does  not  exercise 
market  power.  In  addition,  the 
Commission  is  revising  its  regulations  to 
reflect  the  long-standing  policy  that 
pipelines  must  permit  permanent 
releases  of  capacity — releases  where  the 
replacement  shipper  takes  over  the 
remaining  term  of  the  releasing 
shipper's  contract,  and  the  releasing 
shipper  is  relieved  of  its  obligations 
under  its  pipeline  contract. ' ' 

A.  Improvements  to  the  Mechanism 

1.  Comparability  Between  Released 
Capacity  and  Pipeline  Short-Term 
Services 

The  Commission  proposes  to  add  a 
requirement  in  its  regulations  requiring 
pipelines  to  treat  all  short-term 
transportation— capacity  release, 
interruptible,  and  short-term  firm — in  a 
comparable  manner.  This  proposal 
ensures  that  the  pipeline  procedures  are 
not  inherently  biased  in  favor  of 
pipeline  services,  so  that  capacity 
release  can  compete  on  an  even  basis. 

The  recently  adopted  GISB  standards 
go  a  long  way  towards  achieving  such 
comparability.  Interruptible  shippers 
can  submit  a  nomination  under  their 
interruptible  contract  on  the  day  they 
deterrniiie  they  need  service.  While  not 
identical,  the  GISB  capacity  release 
standards  permit  replacement  shippers 
(with  pre-arranged  transactions  not 
subject  to  bidding)  to  nominate  the  same 
day  the  pipeline  is  notified  of  the 
capacity  release  transaction.  If  shippers 
submit  a  pre-arranged  non-biddable 
transaction  to  the  pipeline  by  9:00  a.m., 
the  pipeline  will  complete  the 
contracting  process  by  10:00  a.m., 
thereby  enabling  the  replacement 
shipper  to  nominate  by  the  11:30  a.m. 
nomination  deadline. '^ 

The  Commission  requests  comment 
on  whether  the  GISB  standard  should  be 
deemed  sufficient  to  satisfy  the 
proposed  comparability  requirement. 
While  non-biddable  capacity  releases 
must  be  posted  to  the  pipeline  ZVz  hours 
prior  to  notification,  interruptible 
shippers  have  no  pre-nomination  notice 
requirement;  they  can  simply  submit  a 
nomination  at  the  11:30  a.m. 
nomination  deadline.  Comments  should 
discuss  whether  the  ZVz  hour  time 
differential  between  capacity  release 


' '  El  Paao  Natural  Gas  Company.  61  FERC  1 
61,333,  at  82,311-12.  aff'd.  62  FERC  1  61.311,  at 
62.999-17-999-18  (1993). 

'2  For  transactions  subject  to  bidding,  the 
standards  impose  a  one-day  delay  between 
notiCcation  of  the  pipeline  and  the  ability  to 
nominate  to  permit  the  pipeline  to  complete  the 
bidding  process.  This  aspect  of  comparability  is 
discussed  in  the  competitive  bidding  section,  infra. 


and  interruptible  nominations  is  of 
competitive  significance. 

The  comments  also  should  address 
methbds  for  making  the  capacity  release 
procedures  parallel  even  more  closely 
the  procedures  used  by  the  pipelines  for 
interruptible  service.  For  example, 
interruptible  shippers  are  pre-approved 
for  creditworthiness  and  have  master 
contracts  that  enable  them  to  submit 
nominations  without  any  further 
procedures.  Similarly,  pipelines  could 
pre-approve  replacement  shippers  for 
creditworthiness  and  execute  a  master 
contract  vrith  all  pre-approved  shippers. 
Once  pre-approved,  a  replacement 
shipper,  like  an  interruptible  shipper, 
could  nominate  pursuant  to  a  capacity 
release  transaction  so  long  as  the 
pipeline  is  notified  of  the  transaction 
anytime  prior  to  the  nomination 
deadline. 

In  addition,  for  replacement  shippers 
that  have  not  been  pre-approved,  the 
Commission  could  relax  the  poUcy, 
adopted  in  Order  No.  636,  that  releasing 
shippers  can  never  be  Uable  for  usage 
charges  and  penalties  incurred  by 
replacement  shippers. '^  The 
Commission's  rationale  for  the  poUcy 
was  that  such  charges  are  unrelated  to 
the  reservation  of  capacity  and 
primarily  are  designed  to  recover  the 
variable  costs  of  replacement  shippers' 
use  of  the  pipeline  or  to  deter 
replacement  shippers  from  engaging  in 
prohibited  conduct.  Since  the  releasing 
shipper  has  no  control  over  the  conduct 
of  the  replacement  shipper  after  the 
release,  the  Commission  foimd  no 
purpose  in  requiring  the  releasing 
shipper  to  be  responsible  for  these 
charees. 

While  the  Commission  still  finds  this 
rationale  generally  persuasive,  it  should 
not  be  invoked  unnecessarily  to  impede 
capacity  release  transactions.  Thus,  the 
Commission  could  permit  a  releasing 
shipper  to  assume  liability  for  usage  and 
related  charges  for  a  limited  period 
during  which  the  pipeline  completes 
the  credit  check  and  the  contracting 
process. 

2.  Flexibility  in  the  Use  of  Capacity 

One  of  the  Commission's  goals  is  to 
provide  shippers  with  the  utmost 
flexibility  to  manage  their  capacity,  so 
they  can  derive  the  maximiun  benefit 
from  that  capacity  whether  through 
their  own  use  or  through  release.  The 
Commission,  therefore,  has  adopted 
pohcies  requiring  pipelines  to  permit 
shippers  to  segment  or  aggregate 
capacity  or  use  their  capacity  to  effect 


backhauls  and  exchanges.'^  In  the  oft- 
quoted  example  of  such  flexibiUty  in 
Order  No.  636,  the  Commission 
explained  that  a  shipper  with  capacity 
from  the  Gulf  of  Mexico  to  New  York 
Qty  could  release  the  portion  from  the 
Gulf  to  Atlanta,  Georgia,  and  separately 
release  the  portion  ftt)m  Atlanta  to  New 
York  or  retain  the  Atlanta  to  New  York 
portion  for  the  releasing  shipper's  own 
use." 

The  Commission  also  requires 
pipelines  to  provide  for  flexible  receipt 
and  delivery  points.  Under  this  policy, 
any  firm  shipper  can  switch  its  primary 
firm  receipt  or  delivery  points  to  any 
available  point  and  also  use  any 
available  point  on  a  secondary  basis 
(with  a  lower  priority  than  a  shipper 
using  the  point  as  a  primary  point,  but 
a  greater  priority  than  interruptible 
transportation,  since  the  use  of  the 
alternate  point  is  for  firm  capacity).'* 

In  some  cases,  releasing  and 
replacement  shippers  may  not  be  getting 
the  full  flexibility  in  managing  their 
capacity  that  the  Commission 
envisioned  in  Order  No.  636.  Thus,  the 
Commission  will  fully  enfoite  its 
current  poUdes,  and  supplement  those 
pohcies  as  necessary,  so  that  shippers 
have  the  tools  to  structure  their  use  or 
release  of  capacity  to  best  meet  their 
needs. 

a.  Segmentation  of  Capacity 

During  the  informal  discussions  with 
Commission  staff,  several  participants 
stated  that  segmentation  on  some 
pipelines  was  difficult,  particularly  in 
the  supply  area.  The  Commission  also 
has  become  aware  of  segmentation 
problems  in  some  cases.  ''^ 

As  the  Commission  stated  recently  in 
Opinion  No.  405,'*  the  ability  to 
segment  capacity  is  an  integral  feature 
of  the  capacity  release  mechanism. 
Segmentation  can  increase  both 
releasing  and  replacement  shippers' 
access  to  supply  sources.  For  example, 
through  segmentation,  a  releasing 
shipper  can  obtain  access  to  an 
alternative  supply  source  while  still 
recouping  some  of  its  investment  by 
releasing  its  supply  area  capacity  to  a 


I 'Order  No.  636-A.  FERC  StaU.  &  Regs. 
Preambles  (January  1991-June  1996]  at  30.S64-6S; 
Order  No.  636-B,  61  FERC  at  61,998. 


"Order  No.  636,  FERC  StaU.  A  Regs.  Preambles 
[January  1991-June  1996]  at  30.420-21:  Order  No. 
636-A,  FERC  Stats,  k  Regs.  Preambles  [January 
1991-June  1996]  at  30.558;  Order  No.  636-B.  61 
FERC  at  61.99/. 

"W. 

'*Order  No.  636.  FERC  Stats,  ft  Regs.  Preambles 
[January  1991-June  19961  at  30.428-29;  Order  No. 
636-A.  FERC  Stats.  &  Regs.  Preambles  [January 
1991-June  1996]  at  30.583. 

'■'  See  ANR  Pipeline  Company,  75  FERC  1  61.082. 
at  61.242  and  75  FERC  1  61,083  (1996). 

"Transcontinental  Gas  Pipe  Line  Corporation 
(Tranaco).  76  FERC  1  61.021.  slip  op.  at  15. 18-19 
(1996). 
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replacement  shipper.  The  release  then 
provides  the  replacement  shipper  with 
access  to  the  supply  area  without  having 
to  obtain,  and  pay  for.  the  full  mainline 
path  of  the  releasing  shipper  With  the 
right  to  segment  capacity  between 
interr;onnections,  shippers  can 
customize  their  capacity  reservations  to 
match  their  precise  transportation  path 
needs. 

The  Commission,  therefore,  will 
vigorously  enforce  segmentation  rights 
to  ensure  that  the  capacity  release 
system  operates  as  effectively  as 
possible.  As  summarized  in  Opinion 
No.  405,  the  Commission's  current 
policy  requires  that  pipelines  adhere  to 
the  following  four  principles  in  order  to 
provide  shippers  with  full  and  effective 
segmentation  nghts 

First,  to  the  extent  operationally 
feasible,  pipelines  must  assign  specific 
nghts  to  capacity,  including  storage 
capacity,  and  capacity  at  receipt  and 
deUven,  points."  To  ensure  shippers 
are  aware  of  available  capacity, 
pipelines  must  fully  comply  with  the 
Commission  regulations  to  post 
available  capacitv  at  each  receipt  and 
delivery  point  -" 

Second,  the  releasing  shipper  must  be 
able  to  schedule  service  up  to  its 
contract  demand  (CD)  level  on  any 
segment  it  retains,  while  the 
replacement  shipper  can  simultaneously 
schedule  up  to  its  CD  level  on  the 
released  segment.  The  purpose  of 
permitting  segmented  capacity  wovild  be 
frustrated  if  different  segments  of  the 
pipehne  could  not  be  used 
simultaneously  Therefore,  the  pipeline 
should  not  impose  a  .Maximum  Daily 
Quantity  (MDQ]  limitation  that  prevents 
the  segmented  use  of  capacity.^' 

Third,  absent  a  condition  in  the 
release,  the  replacement  shipper  must 
have  the  same  nght  to  use  alternate 
receipt  and  delivery  piointsas  other  firm 
shippers. -2 


'<  See  Texas  EMtarn  Transmission  Corp. ,  62  FEKC 
1  61,015  at  61,060  (1903);  Arkla  En«i]gy  Rssourcss. 
62  FERC  1  61.076  St  61,452  (19931. 

» 18  CKR  284  8(b)(3)  (provide  notice  of  capacity 
•t  all  receipt  and  delivery  points):  Standards  for 
Electronic  Bulletin  Boards  Raquirad  Under  Part  264 
of  the  Commission's  Regulations,  Order  No.  563,  59 
FR  516  (Jan  5.  19941,  FERC  Stats.  *  Rags.  Preambles 
[January  1991-Iune  1996)  1  30,988  [Dec  23  1993) 
at  31.007  order  on  re/i  g.  Order  Na  S63-A,  59  FR 
23.624   May  6,  1994),  FERC  Slats,  *  Regs. 
Preambles  ;)anuary  1991-Iune  19961  1  30,994  (May 
2,  1994],  at  31.040-41,  orderon  rvhg.  Order  No. 
563-B,  68  FERC  1  61,002  (1994)  (posting  of 
operaticnally  available  capacity). 

"  See  Texas  Eastern  Transmission  Corp.,  63  FERC 
161.100  at  61.452  (1993).  Texas  Eastern 
Transmission  Corp..  62  FERC  161.015  at  61.111 
(1993);  Panliandle  Eastarr.  Pipe  Line  Co..  61  FERC 
161,357  at  62,419  (1993). 

°  See  El  Paso  Natural  Gas  Company.  62  FERC  at 
62,984,  62.991  (1993).  The  priority  for  scheduling 
service  at  alternate  receipt  and  delivery  points  is 


Fourth,  segmented  releases  must  be 
scheduled  as  quickly  as  non-segmented 
releases.  There  should  be  no  additional 
payments  for  segmenting  capacity,  nor 
should  pipelines  limit  the  amount 
charged  for  releases  of  segments  of 
capacity  except  that  the  price  for  any 
single  release  may  not  exceed  a  price 
cap  set  by  the  Commission.^  Thus, 
releasing  shippers  can  subdivide  their 
capacity  as  many  times  as  they  are  able 
even  if  the  total  amount  received  for  the 
various  releases  exceeds  the  as-billed 
rate  paid  by  the  releasing  shipper. 

In  addition  to  the  policies  articulated 
in  Opinion  No.  405,  the  Commission 
expects  pipelines  to  adhere  to  the 
principle,  established  in  Order  No.  636- 
B,2*  that  forward  haul  shippers  should 
be  permitted  to  release  their  capacity  for 
a  backhaul.  Backhauls  are,  in  essence, 
segmented  releases,  which  should  be 
permitted  unless  the  pipeline  can 
document  operational  constraints. 

The  Commission  intends  to  apply 
these  pohcies  when  it  reviews  pipeline 
tariff  filings  or  in  other  proceedings. 
Segmentation  also  is  an  issue  that  the 
industry  can  examine  through  GISB  to 
determine  whether  standards  for 
segmentation  can  be  developed. 

m  addition,  firm  shippers  should  be 
able  to  use  their  own  capacity  in 
segments.  In  the  Commission's  original 
formulation  of  the  segmentation 
requirement,  it  addressed  segmentation 
only  in  the  context  of  capacity  release; 
it  did  not  specifically  apply  the  policy 
to  shippers  segmenting  their  capacity 
for  their  own  use.  There  appears  no 
reason  to  distinguish  between 
segmentation  for  capacity  release  and 
segmentation  for  a  shipper's  own  use. 
Permitting  shippers  to  segment  capacity 
for  their  own  use  may  enhance  their 
ability  to  make  fall  use  of  capacity,  as 
well  as  enhance  the  value  of  released 
capacity,  because  the  replacement 
shipper  can  segment  the  capacity  it 
buys.  The  Commission  welcomes 
comments  on  whether  pipelines  should 
be  required  to  permit  shippers  to 
segment  their  capacity  when  not 
releasing  capacity. 

b.  Use  of  Receipt  and  Delivery  Points 

Ehiring  the  restructuring  proceedings 
mandated  by  Order  No.  636,  the 
Commission  permitted  some  pipelines 
to  retain  existing  tariff  provisions  that 
did  not  permit  Uppers'  primary  receipt 


lower  than  that  for  primary  receipt  and  delivery 
points.  Once  scheduled,  however,  service  at 
alternate  points  has  the  same  priority  as  service  at 
primary  points.  Alternate  firm  receipt  and  delivery 
(Mints  always  have  priority  over  interruptible 
service. 

"See Order  No.  636  at  30,420-21. 

"Order  No.  636-B.  61  FERC  at  61,997. 


and  delivery  point  CD  rights  to  exceed 
their  mainUne  rights.^-'  .\s  a 
consequence,  the  Commission  accepted 
tariff  provisions  under  which  releasing 
shippers  would  lose  their  rights  to 
primary  receipt  or  delivery  points  if 
replacement  shippers  changed  primary 
points  under  the  release.^  Even  at  the 
time,  the  Commission  was  skeptical 
about  the  justifications  for  such 
restrictions.-^  and  rejected  applications 
to  impose  similar  restrictions  by 
pipelines  without  pre-existing 
restrictions.  2* 

The  continuation  of  such  restrictions 
appears  to  limit  the  utility  of  the 
capacity  release  mechanism.  A  releasing 
shipper  may  be  unwilling  to  enter  into 
a  short  term  release  if,  in  so  doing,  it 
loses  priority  to  its  primary  receipt  and 
dehvery  points  for  the  remainder  of  a 
20-year  contract.  On  the  other  hand,  a 
replacement  shipper  may  need  to  use 
receipt  and  delivery  points  different 
from  those  held  by  the  releasing 
shipper.  The  replacement  shipper  may 
be  reluctant  to  bid  on  mainline  firm 
capacity  if  its  ability  to  receive  or 
deliver  gas  at  a  currently  available  point 
is  subject  to  bumping  by  shippers 
coming  later  in  time. 

The  Commission,  therefore,  intends  to 
look  more  closely  at  restrictions  on  the 
ability  of  replacement  shippers  to 
change  primary  receipt  or  delivery 
points  in  the  future,  .^s  pointed  out  in 
Opinion  No.  405,  pipelines  may  not 
impose  overly  restrictive  limits  on  the 
amount  of  primary  receipt  and  delivery 
point  capacity  that  a  shipper  can 
reserve,  and  any  such  limitations  must 
be  operationally  justified 

Pipeline  operational  flow  orders 
fOFOs)  also  may  create  difficulties  for 
replacement  shippers  using  secondary 
points.  .'\n  OFO  may  give  shippers  at  a 
pnmary  point  scheduling  priority  over 
those  using  that  point  on  a  secondary 
basis  even  though  the  operational 
problem  giving  rise  to  the  OFO  is  not  at 
the  poini  in  question,  but  instead  affects 
an  upstream  point  on  the  mainline  to 
which  all  the  shippers  have  equal  firm 
rights.  For  example,  according  to  OFO 
notices  that  the  Commission 
downloaded  from  pipeline  EBBs  during 


^  Transwestern  Pipeline  Comiiany,  62  FERC 
1  61,090,  at  61,659.  63  FERC  161,138,  at  61,911-12 

(1993). 

"A  releasing  shipper  could  preserve  its  right  to 
return  to  its  primary  point  after  t.le  release  by 
including  a  provision  in  its  notice  of  reiease 
restricting  the  replacement  shipper  s  ability  to 
change  points. 

"  See  Transwestern  Pipeline  Company,  62  FERC 
at  61.659,  63  FERC  at  61,911-12  (1993);  El  Paso 
Natural  Gas  Company.  62  FERC  161,311,  at  62,982- 
83  (1993). 

™  See  Northwest  Pipeline  Company,  63  FERC 
161.124,  at  61,806-08  n.72  (1993). 


UMI 


Federal  Register  /  Vol.  61,  No.  153  /  Wednesday,  August  7.  1996  /  Proposed  Rules 


41051 


the  winter  of  1996,  some  pipelines 
restricted  scheduled  secondary  point 
deliveries,  but  did  not  limit  scheduled 
primary  point  deliveries.^'  In  this 
situation,  a  replacement  shipper's 
inability  to  use  an  available  primary 
point  could  result  in  a  limitation  on  the 
amount  of  gas  it  can  receive  during  a 
peak  period. 

The  Commission  invites  comment  on 
whether  pipeline  OFOs  have  caused 
problems  for  the  use  of  secondary  point 
capacity.  Commenters  should  suggest, 
based  on  their  experience,  ways  in 
which  OFOs  can  be  more  narrowly 
focused  or  handled  differently  while 
still  permitting  the  pipelines  to  respond 
to  operational  problems  on  their 
systems.  Comments  also  should  address 
whether  primary  and  secondar}'  receipt 
and  delivery  points  should  be  treated 
identically  in  OFO  situations  when  the 
operational  constraint  involves  mainline 
capacity.  This  would  be  consistent  vn\h 
the  Commission's  current  policy  that 
once  gas  is  scheduled,  firm  service  is 
firm  service,  with  no  distinction  in 
priority  between  firm  service  designated 
for  primary  and  secondary  points. 

B.  The  Bidding  Requirement 

The  current  regulations  exempt 
capacity  release  transactions  from 
competitive  bidding  if  the  transactions 
are  at  the  maximum  rate  or  are  for  31 
days  or  less.-*  Bidding  is  thus  required 
for  all  discounted  releases  (at  less  than 
the  maximum  tariff  rate)  longer  than  31 
days;  and  for  discounted  3 1  day-or-less 
transactions  if  the  release  is  a  rollover 
or  continuation  of  £m  exempt  31-day-or- 
less  transaction.  The  Commission's 
principal  goal  in  requiring  posting  and 
bidding  was  to  make  capacity  release 
transactions  open  so  other  shippers 
could  conduct  price  discovery  and 
could  monitor  transactions  for  potential 
discrimination. ''  The  competitive 
bidding  requirement  was  intended  to 
ensure  that  interstate  transportation 
capacity  would  be  allocated  to  those 
placing  the  highest  value  on  obtaining 
that  capacity  and  to  prevent 
discriminatory  allocation  of  interstate 


^AUo,  a  pipeline's  OFO  may  require  shippers  to 
shift  supply  from  secondary  to  primary  points. 
When  this  provision  is  coupled  with  a  restriction 
on  the  replacement  shipper's  ability  to  change 
primary  points  at  the  initiation  of  a  release,  the 
replacement  shipper  may  be  unable  to  deliver  gas 
where  needed  when  an  OFO  is  invoked.  Compare 
Northwest  Pipeline  Company.  71  FERC  161.315 
(1995)  [OFO  can  require  shippers  to  switch  supply 
from  secondary  to  primary  points)  with 
Transwestem  Pipeline  Company,  62  FERC  1 61,090, 
at  61,659,  63  FERC  161,138,  at  61,911-12  (1993) 
(replacement  shipper's  ability  to  switch  to  a  new 
primary  point  is  restricted). 

'OIBCFR  284.243(h). 

5'  Order  No.  636-A,  FERC  SUU.  &  Regs. 
Preambles  [January  1991-June  1996]  at  30,555. 


capacity  at  prices  below  the  going 
market  price. 

The  Commission  has  received  a 
nimiber  of  requests,  particularly  from 
LDCs,  to  eliminate  mandatory 
competitive  bidding  on  pipeline  EBBs. 
Those  advocating  the  removal  of  the 
bidding  requirement  contend  bidding 
adds  delay  to  the  capacity  release 
process  due  to  the  administrative 
cimibersomeness  of  the  pipelines' 
bidding  procedures.  They  maintain 
bidding  also  adds  uncertainty  to  the 
process  because  it  creates  a  risk  for  the 
replacement  shipper  that  it  will  be 
unable  to  acquire  capacity  at  the  price 
it  expected.  Bidding,  they  assert,  thus 
can  prevent  parties  from  negotiating 
mutually  beneficial  transactions.  They 
further  maintain  that,  in  the  over  two 
years  the  capacity  release  system  has 
been  in  effect,  no  significant  pattern  of 
abuse  has  been  showrn. 

Proliance  Energy  LLC  and  Baltimore 
Gas  and  Electric  Company  filed 
comments  on  the  GISB  standards  in 
Docket  No.  RM96-1,  arguing  that,  due 
primarily  to  the  bidding  process,  the 
GISB  standards  do  not  fully  achieve  the 
Commission's  goal  of  providing  for 
comparability  between  the  capacity 
release  process  and  the  process  of 
obtaining  pipeUne  short-term  services, 
like  interruptible  or  short-term  firm. 
They  pointed  out  that  interruptible 
shippers  can  nominate  on  the  day  they 
want  capacity,  while  the  GISB  standards 
require  at  least  one  day  (if  not  more)  to 
complete  transactions  subject  to 
bidding. 

Based  on  the  data  collected  by  the 
Commission,  I  idding  does  not  appear  to 
be  widespread.^2  Proni  Miy  1, 1995,  to 
Jime  of  1996,3-^  competing  bids  were 
submitted  on  only  14%  to  20%  of  all 
transactions  subject  to  bidding  (which 
themselves  comprise  28%  of  all 
transactions).^*  For  transactions  longer 
than  31  days,  the  percentage  on  which 
competitive  bids  were  made  is  in  the 
range  of  25%  to  31%. 


"The  appendix  provides  more  details  of  the 
capacity  release  information  the  Commission  has 
downloaded  from  the  pipelines. 

'^  Although  the  capacity  release  mechanism  has 
been  in  place  since  the  fall  of  1993.  the  May  1,  1995 
date  was  chosen  so  that  the  analysis  would  be  based 
on  a  consistent  set  of  data  reflecting  the  current 
regulations.  Prior  to  May  1,  1995,  the  exemption 
from  the  bidding  requirement  applied  only  to  less- 
than-one-calendar-month  transactions.  For  the 
period  after  May  1,  1995,  Order  No.  577  extended 
the  bidding  exemption  to  31 -day-or-less 
transactions. 

^As  shown  in  the  appendix,  the  differences  in 
the  percentages  in  the  range  reflect  the  effect  of 
adjustments  to  deal  with  inconsistent,  and 
contradictory  data  showing  a  transaction  as  being 
non-biddable,  but  also  showing  competing  bids 
having  been  submitted. 


The  original  purposes  of  the  posting 
and  bidding  requirements  were  first  and 
foremost  to  ensure  public  disclosure  of 
capacity  release  transactions,  for  both 
price  discovery  and  monitoring,  and 
secondarily  to  ensure  that  capacity  was 
allocated  to  the  shipper  placing  the 
greatest  value  on  the  capacity.  In  light 
of  the  experience  with  capacity  release, 
the  Commission  has  reconsidered 
whether  the  bidding  requirement 
continues  to  be  warranted.  Experience 
demonstrates  that  the  competitive 
bidding  requirement  introduces  delay, 
uncertainty,  and  inefficiency  into  the 
capacity  release  process  and  is  used 
infrequently. 

Even  with  the  improvements  in  the 
GISB  standards,  the  bidding  process  still 
creates  at  least  a  one-day  delay,  and 
consequent  uncertainty  for  replacement 
shippers,  who  cannot  be  sure  that  they 
will  obtain  the  needed  capacity  at  the 
price  they  are  willing  to  pay."  The 
delays  and  uncertainty  imposed  by 
mandatory  competitive  bidding  just  do 
not  seem  warranted  given  that  the  data 
show  that,  for  all  biddable  transactions, 
competitive  bids  are  submitted,  at  most, 
one-fifth  of  the  time. 

The  delay  and  imcertainty  created  by 
the  competitive  bidding  requirement 
further  interferes  writh  the  goal  of 
ensuring  comparable  treatment  between 
capacity  release  and  pipeline  short-term 
services.  As  discussed  in  the  prior 
section,  if  bidding  is  eliminated, 
replacement  shippers  can  nominate 
under  a  timetable  comparable  to  that  of 
interruptible  shippers.  If  competitive 
bidding  is  retained,  however,  the 
Commission  does  not  see  how 
comparability  between  biddable 
capacity  release  transactions  and 
pipeline  services  could  reasonably  be 
achieved.  The  present  GISB  timetable 
requiring  the  posting,  bidding,  and 
matching  process  to  take  place  in  a  4- 
hour  window  the  day  prior  to 
nomination  seems  about  as  fast  as  can 
be  reasonably  required. 

In  addition,  the  Commission  is  aware 
that  parties  have  been  able  to  design 
means  of  avoiding  the  bidding 
requirement.^  Eliminating  bidding 


"  If  the  releasing  shipper  specifies  methodologie* 
for  determining  the  highest  bid  other  than  the  three 
standard  methods,  the  bidding  process  may  take 
longer,  introducing  even  further  delay.  The  three 
standard  methodologies  for  determining  the  highest 
bid  are  the  highest  absolute  rate  (independent  of 
time  and  quantity),  the  highest  net  revenue  (rate 
times  quantity  independent  of  when  revenues  are 
received),  and  the  highest  net  present  value  (rate 
times  quantity  adjusting  for  when  revenues  are 
received).  Capacity  Release  Standard  5.3.3. 

» Inside  F.E.R.C.'s  Gas  Marketing  Repon  for 
December  1,  1995  (McGraw-Hill)  alludes  tc  a  "weU- 
develo{>ed  set  of  tricks  "  allowing  some  capacity 
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ensures  that  those  abiding  by  the  rules 
are  not  disadvantaged  compared  to 
those  who  skirt  them.  Trying  to  control 
these  avoidance  practices  would  only  be 
likely  to  introduce  greater 
administrative  inefSciencies  into  the 
process,  inefficiencies  which  the 
amount  of  competitive  bidding  does  not 
seem  to  justify. 

Even  with  elimination  of  bidding,  the 
Commission's  paramount  goal — 
providing  public  disclosure  of 
transactions — will  still  be  achieved  by 
continuing,  and  strengthening,  the 
posting  requirement.  Indeed, 
eliminatinn  of  bidding  may  well  result 
in  greater  and  more  accxirate  public 
disclosure  of  price  data,  because 
shippers  may  forego  the  mechanisms 
they  have  been  using  to  avoid  the 
bidding  requirement. 

The  elimination  of  bidding  does  not 
mean  that  a  releasing  shipper  can 
release  its  capacity  in  an  unduly 
discrinunator,  fashion,  and  the 
Commission  can  still  take  action  if  it 
detects  a  pattern  of  undue  favoritism. 
For  example,  a  release  of  capacity 
cannot  be  tied  to  conditions  unrelated  to 
the  use  of  the  mterstatt  capacity,  such 
as  the  purchase  of  gas  from  the 
releaser.'^ 

The  posting  requirements,  however, 
need  to  be  strengthened.  In 
dovsTiloading  pipeline  capacity  release 
information,  the  Commission  has  found 
that  relevant  information  about 
completed  tran.sactions  is  no'  available 
in  a  single  dataset.*"  Easily  accessible 
and  retrievable  information  about 
release  transactions  is  crucial  for  the 
Commission  and  the  industry  to 
monitor  capacity  release  transactions 
effectively  Thus,  additional 
standardization  appears  necessary.  GISB 
should  co<5rdinate  wiih  Commission 


traders  to  circumvtnl  the  bidding  and  roll-over 
requir«menu  Une  iuch  tactic  mentioned  in  the 
article  is  fo-^  '.he  buyer  to  use  different  comptany 
names  ro  effect  muiti-raonlb  releases.  The  buyer 
uses  one  rume  to  purchase  capacity  under  the  31- 
day-or-i«»»  exemption  in  the  first  month  and  then 
avoids  the  biddin;;  requirement  for  the  next  month 
by  using  a  different  company  name,  such  as  that  of 
sn  affiliate. 

'Order  No.  636-A,  FERC  Suts.  4  Regs. 
Preambles  [January  1901-)une  1996)  at  30,559.  As 
an  axampip  of  discriminatory  use  of  interstate 
capacity  b\  a.".  LDC..  tee  Interstate  Gas  Marketing., 
Inc.  V  Pennsylvania  Public  Utility  Commission.  No. 
377  CD   19«5.  1996  Pa.  Commw.,  Lexis  270  Oune 
24.  19961. 

^  For  example,  »o.-ne  relevant  information  about 
prv-arranged  L-ansactions  is  found  in  the  dataset  for 
capaci'>  release  offers,  but  is  not  transferred  to  the 
dataset  pn^viding  information  about  awards.  Thus, 
the  Commission  has  to  download  both  datasets  to 
obtain  the  infonnation.  An  additional  complication 
IS  that  some  pipn lines  purge  their  offer  and  bid 
data-sets  after  a  tra.nsacTion  is  completed.  Thus, 
uniess  shippers  ^r  the  Comnassion  download  dally, 
which  adds  bur  ien  and  expense,  some  of  this  detail 
Uion. 


staff  in  seeking  to  resolve  these  issues, 
and,  if  necessary,  staff  can  convene  a 
technical  conference. 

The  Commission  is  proposing  to 
discontinue  the  pipelines'  obligation  to 
afford  a  posting  and  bidding  option  for 
those  shippers  wanting  to  solicit 
competitive  bids.  Given  the 
preponderance  of  pre-arranged    . 
transactions,^  requiring  pipelines  to 
provide  a  bidding  service  (and 
permitting  them  to  recover  the  costs  of 
this  service  in  their  cost-of-service)  does 
not  appear  warranted. 

The  proposal  to  eliminate  the 
requirement  for  pipelines  to  provide  a 
bidding  service  does  not  signify  that  the 
Commission  finds  bidding  unimportant. 
Even  if  only  a  small  percentage  of 
capacity  release  transactions  are  subject 
to  bidding,  the  bidding  results  may 
provide  valuable  information  about  the 
value  of  released  capacity. 

A  mandatory  requirement  for 
pipelines  to  provide  a  bidding  service, 
however,  does  not  appear  necessary  for 
releasing  shippers  to  post  capacity  for 
bid.  Elimination  of  the  requirement  for 
bidding  through  the  pipelines  will 
create  an  opportunity  for  the  market  to 
create  even  more  efficient, 
computerized  capacity  trading 
processes.  At  present,  third-party 
service  providers  caimot  establish 
efficient  bidding  programs  for 
transactions  subject  to  competitive 
bidding,  because  transactions  cannot  be 
fuUy  consummated  on  the  third-parties' 
systems;  a  pre-arranged  transaction  on 
the  third-party  boards  stil!  must  be 
transmitted  to  the  pipeline  and  re- 
posted  for  a  second  round  of  bidding 
according  to  the  pipeline's  bidding 
requirements.  With  the  bidding 
requirement  removed,  the  dual  posting 
will  be  eliminated,  enabling  third-party 
service  providers  to  complete 
transactions  and  then  use  the  GISB 
standards  to  upload  the  results  to  the 
pipelines  for  processing.  In  addition,  if 
they  choose,  pip>elines  still  could 
institute  a  bidding  service  in  response  to 
market  demand. 

The  Commission  requests  comments 
on  whether  the  requirement  that 
pipelines  provide  a  posting  and  bidding 
service  should  be  continued,  and,  given 
that  pipelines  currently  provide  such  a 
system  on  their  EBBs,  how  expensive  it 
would  be  to  continue  providing  the 
service.  Commenters,  however,  should 
take  into  account  the  possible  need  to 
upgrade  computer  systems  (for  example, 
to  permit  file  uploads  of  bids  and  offers) 
as  well  as  the  additional  costs  of 
maintaining  a  bidding  mechanism  if 


EBBs  were  replaced  with  more 
standardized  Internet  technologies,  as 
the  industry  is  considering  in  the 
Business  Practices  Rulemaking  in 
Docket  No.  RM96-1 

Those  commenters  recommending 
retention  of  the  bidding  requirement  are 
requested  to  propose  changes  to 
improve  the  efficiency  of  the  current 
bidding  mechanisms.  For  example,  the 
Commission  requests  comment  on 
whether  the  efficiency  of  bidding  could 
be  improved  if  third-party  boards 
satisfied  the  bidding  requirement.  The 
Commission  requested  and  received 
some  comments  on  substituting  bidding 
on  third-party  boards  for  pipeline 
bidding  in  response  to  the  Business 
f^ractices  NOPR  in  Docket  No.  RM96-1. 
The  few  who  commented  on  the  issue 
opposed  the  requirement  on  the  grounds 
that  locating  capacity  might  be  made 
more  difficult  if  shippers  looking  for 
capacity  on  one  pipeline  had  to  monitor 
postings  on  all  third-party  boards. 
Commenters  should  consider  whether 
this  problem  outweighs  the  potential 
efficiency  gains  from  third-party 
bidding.  Also,  comments  should  discuss 
whether  the  perceived  problem — that 
pipeline  listings  will  appear  on  multiple 
third -party  boards — is  likely  to  occur  or 
whether  there  are  methods  for  handling 
such  problems.  For  example,  the 
pipeline  and  its  customers  could  jointly 
solicit  bids  for,  and  choose,  the  third- 
party  service  provider  that  will  list 
offenngs  for  that  pijjeUne.  Or,  the 
Commission  could  set  standards  that 
would  ensure  that  shippers  could  access 
multiple  third-party  displays  on  a  single 
computer  (for  instance,  by  using 
Windows''^  or  Internet  browsers). 

The  Price  Cap 

The  Commission's  regulations  do  not 
permit  the  rate  for  released  capacity  to 
exceed  the  maximum  rate  in  the 
pipelines'  tariffs.  TTie  Commission 
initially  imposed  this  ceiUng  because 
the  secondary-  market  had  not  been 
shown  to  be  sufficiently  competitive 
that  releasing  shippers  would  be  unable 
to  exert  market  power.*-' 

The  Commission's  inquiry  here  is  to 
determine  whether  the  price  cap  can  be 
lifted  because  the  secondary  market  is 
sufBciently  competitive  so  that  releasing 
shippers  cannot  exerci.se  market  power. 
The  Commission  recognizes  that,  on 
many  pipelines,  a  large  number  of 
shippers  hold  firm  capacity  and.  due  to 
the  Commission's  flexible  receipt  and 
delivery  point  policy,  numerous 
shippers  may  be  able  to  compete  in 
offering  capacity  to  potential 


**  Ninety-two  parcent  of  all  capacity  release 
traiiaactiona  are  pra-ananged. 


•Order  No.  636-A.  FERC  StaU.  k  Regs. 
Preambles  [January  1991-June  1996)  at  30,560. 
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replacement  shippers.  Pipeline  short- 
term  services,  intemiptible  and  short- 
term  firm,  also  potentially  compete  with 
capacity  release  transactions.  In 
addition,  the  Commission  is  mindful 
that  removing  the  cap  for  releases  and 
for  pipeline  short-term  services  may 
produce  more  efficient  capacity 
utilization  by  permitting  prices  to  rise  to 
market  clearing  levels.  Removal  of  the 
cap  also  may  remove  the  incentive  for 
releasers  to  use  the  "gray  market"  as  a 
meams  of  circiunventing  the  price  cap.*' 

The  Commission,  however,  has  some 
concerns  about  the  potential  for  the 
exercise  of  market  power  in  certain 
situations.  First,  regardless  of  the 
number  of  firm  shippers  on  a  pipeline, 
LDCs  may  still  exercise  market  power 
over  customers  behind  their  city-gate. 
Because  a  customer  behind  an  LE)C's 
city-gate  must  use  the  LDC's  system  to 
transport  gas  to  its  final  destination,  the 
UDC  may  be  able  to  structure  its 
intrastate  service  so  that  the  end-user's 
ability  to  obtain  released  interstate 
capacity  from  shippers  other  than  its 
own  LDC  is  limited. '♦^ 

In  addition,  an  LDC's  control  over 
take-away  capacity  at  primary  deUvery 
points  may  Umit  the  capacity  choices  of 
a  customer  behind  the  city-gate,  and 
thus  confer  market  power  on  the  LDC. 
If  a  customer  behind  an  LDC's  city-gate 
purchases  capacity  from  its  own  LDC,  it 
will  obtain  access  to  the  city-gate 
delivery  point  on  a  primary  basis.  If, 
however,  it  buys  mainline  capacity  from 
another  firm  shipper  (with  a  different 
primary  delivery  point),  the  customer 
would  have  to  effect  deUvery  to  the  city- 
gate  as  a  secondary  delivery  point. 
Particularly  during  peak  periods,  the 
customer  may  not  be  able  to  use  the 
secondary  point  if  it  is  preempted  by  the 
LDC's  use  of  the  point  on  a  primary 
basis.  In  this  event,  the  customer  would 
not  have  access  to  a  competitive  market 
for  capacity;  it  would  have  only  one 
reahstic  capacity  option — the  primary 
point  capacity  of  its  own  LDC. 

Second,  on  some  pipelines  or  portions 
of  systems,  the  market  may  not  be 
competitive,  because  one  or  only  a  few 
shippers  control  the  firm  capacity, 
producing  high  concentration  indices 
indicative  of  the  potential  to  exercise 


"  By  making  a  bundled  sale,  releasers  avoid  the 
cap  by,  in  efiect,  adding  the  full  price  of  capacity 
(even  if  above  the  cap)  to  the  unregulated  price  for 
gas  to  produce  a  total  price  to  the  buyer  fully 
reflective  of  the  amount  the  buyer  is  willing  to  pay 
for  capacity. 

«  See  Questar  Pipeline  Conipany,  64  FERC 
161,157,  at  62,282-83  (1993);  Meridian  Oil  Inc.  v. 
Southern  California  Gas  Co.,  65  FERC  1 61.379 
(1993)  (raising  concerns  about  intrastate  rate 
structures  effect  on  LOC  customers'  ability  to  seek 
interstate  capacity  from  sources  other  than  their 
own  LDC). 


market  power.  For  example,  a 
downstream  shipper  may  possess 
market  power  because  it  holds  a  large 
percentage  of  the  available  capacity  on 
the  last  segment  of  the  pipeline.  This 
may  be  particularly  true  on  a 
telescoping  pipeline  where  the  capacity 
of  the  system  decreases  the  farther 
downstream  one  goes. 

Third,  interruptible  capacity,  standing 
alone,  may  not  be  a  sufficient 
competitive  alternative  to  released 
capacity.  In  the  first  place,  interruptible 
service  on  a  fully  subscribed  pipeline 
becomes  available  only  if  firm  shippers 
are  not  using  or  releasing  their  firm 
capacity.  On  a  peak  day,  for  instance,  a 
replacement  shipper  cannot  simply 
reject  a  high  asking  price  for  firm 
capacity  release  and  count  on  the  use  of 
interruptible  service.  If  the  replacement 
shipper  rejects  the  released  firm 
capacity,  and  the  releasing  shipper 
either  uses  the  capacity  itself  or  releases 
it  to  another  replacement  shipper,  the 
interruptible  capacity  may  not  be 
available.  Even  if  the  replacement 
shipper  is  able  to  acquire  interruptible 
capacity,  its  use  of  the  interruptible 
service  is  still  subject  to  being  bumped 
by  firm  service. 

Although  shippers  potentially  can  use 
the  "gray  market"  to  avoid  the  price 
cap,  the  Commission  does  not  find  the 
existence  of  the  gray  market  sufficient  to 
warrant  across-the-board  removal  of  the 
price  cap.  The  Commission  is  luiaware 
of  any  empirical  data  on  the  extent  of 
gray  market  activity,  but  the  available 
information  suggests  that  the  gray 
market  is  not  a  sufficiently  attractive 
alternative  that  it  will  replace  capacity 
release.  For  example,  the  amount  of 
capacity  represented  by  capacity  release 
transactions  is  growing  and  a  significant 
number  of  the  transactions  during  peak 
periods  take  place  at  maximiun  rates.*^ 
The  requests  by  LDCs  to  remove  the 
price  cap  from  the  release  market 
further  indicate  that  LDCs  do  not  find 
the  gray  market  a  completely 
satisfactory  substitute  for  capacity 
release. 

Moreover,  the  Commission  cannot 
abjure  its  statutory  responsibility  to 
ensure  that  rates  are  just  and  reasonable 
simply  because  of  the  potential  for 
shippers  to  avoid  the  price  cap.**  Unless 


*'  See  .Appendix,  at  p.  1  and  5.  For  example, 
according  to  the  Commission's  data,  30%  of 
releases  during  the  peetk  heating  season  in  January 
1996  were  at  the  maximum  rate. 

**If  the  Commission  had  information  showing 
that  a  shipper  making  a  sale  for  resale  used  a 
bundled  sale  to  exceed  the  maximum  rate  for 
interstate  transportation,  the  Commission  has  the 
statutory  authority  to  take  action  against  that 
shipper.  Such  action  could  include  revocation  or 
limitations  on  the  shippers'  blanket  marketing 
certificate  to  make  sales  for  resale.  18  CFR  284.401- 


a  shipper  can  show  that  it  cannot 
exercise  market  power,  the  Commission 
cannot  conclude  that  the  market-based 
rates  the  shipper  would  charge  are 
competitive  and,  therefore,  just  and 
reasonable.  The  appropriate  response  to 
the  gray  market,  therefore,  is  not  to 
remove  the  rate  cap  across-the-board, 
but  to  establish  reasonable  conditions 
that  will  permit  shippers  to  exceed  the 
price  cap  when  they  cannot  exercise 
market  power. 

The  Commission,  however,  does  have 
some  concerns  about  whether  the  gray 
market  may  reduce  the  efficiency  and 
effectiveness  of  the  capacity  release 
market  and  may  permit  undue 
discrimination  to  occur.  In  view  of  the 
Court  of  Appeals  decision  in  UDC,  the 
Commission  is  interested  in  exploring 
the  extent  of  gray  market  activity  and 
possible  approaches  for^chieving  a 
consistent  regulatory  framework  for 
both  capacity  release  and  the  gray 
market.  Although  the  Commission  does 
not  wish  to  disrupt  economic 
transactions  occurring  in  the  gray 
market,  it  is  interested  in  receiving 
comments  on  alternatives  for  regulating 
capacity  release  and  gray  market 
activities,  such  as  whether  gray  market 
transactions  should  be  subject  to  after- 
the-fact  posting. 

The  Commission  proposes  to  Uft  the 
price  cap  for  released,  interruptible,  and 
short-term  firm  capacity  when  releasing 
shippers  and  pipelines  can  demonstrate 
that  they  are  unable  to  exercise  market 
power.*5  The  Commission  is  proposing 
to  include  in  its  capacity  release 
regulations  at  section  284.243(e)  a 
provision  authorizing  shippers  to 
submit  applications  to  remove  the  price 
cap.  Consistent  with  the  Commission's 
Pohcy  Statement  on  Alternatives  to 
Cost-of-Service  Ratemaking,**  pipelines 
seeking  to  remove  the  cap  for 
intemiptible  service  can  file  a  request 
for  a  declaratory  order. 

LEXUs  (or  in  some  cases  other  shippers 
controlling  take-away  capacity  at 
delivery  points)  would  have  an 
additional  prerequisite  to  establish  that 
they  cannot  exercise  market  power. 
They  will  need  to  establish  that  they 
provide  the  ability  to  obtain  (either 
individually  or  through  aggregation] 
open  access  transporiation  on  the  LDC's 
facilities.  If  an  IDC  does  not  provide 


02.  In  addition,  if  the  gray  market  s^eis  a  buy-s«ll. 
it  is  prohibited.  See  Order  No.  636,  FpRC  StaU.  & 
Regs.  Preambles  [January  1991-)untf  1996]  at 
30.416,  aff'd,  United  Distribution  Co.  v.  FERC.  slip 
op.  at  77-81. 

"  The  Commission  may,  in  some  circumstances, 
need  to  consider  the  relationship  betwreen  an  UX2 
and  its  affiliate  if  that  affiliation  bears  upon  the 
ability  of  the  combined  entity  to  exercise  market 
power. 

«74  FERC  161,076  (1996) 
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open  access  transportation,  its  intrastate 
rates  and  terms  and  conditions  of 
service  may  discourage  its  customers 
from  seeking  capacity  from  other 
interstate  shippers.  If  the  LDC  provides 
open  access  transportation,  however,  a 
customer  can  be  assured  of 
transportation  on  the  LXXH's  facilities 
regardless  of  whether  it  purchases 
interstate  capacity  from  the  LDC  or 
another  shipper  In  addition,  an  LDC's 
open  access  provisions  need  to  deal 
with  the  market  power  conveyed  by  the 
LDC's  control  over  primar>'  delivery 
points  Thus,  an  acceptable  open  access 
service  would  need  to  include  a  right  for 
customers  behmd  the  city-gate  to  use 
the  UX's  city -gate  as  a  primary  delivery 
point,  regardless  of  whether  they 
purchase  interstate  capacity  from  the 
LDC. 

The  Commission  solicits  comments 
on  a  number  of  aspects  of  this  proposal. 
Conmients  should  address  how  to 
measure  market  power  in  the  secondary 
market,  such  as  whether  to  use  the 
traditional  market  power  analysis  as 
used  in  the  PoUcy  Statement  or  whether 
modified  criteria  can  ease  the 
evidentiarv'  burden,  without 
compromising  the  integrity  of  the 
market  power  analysis.  Comments 
should  further  address  the  minimum 
criteria  needed  for  an  acceptable  open 
access  program  and  the  relationship 
between  the  open  access  definition  and 
the  required  market  power  showing.  For 
example,  should  the  Commission 
presume  that  there  is  sufficient 
competition  if  an  LDC's  open  access 
program  includes  an  assignment  of  its 
upstream  interstate  capacity  rights  to  its 
customers  either  individually  or 
through  aggregation?  *''  By  virtue  of  such 
an  assignmert  there  presumably  would 
be  such  a  large  number  of  holders  of 
primary  pomt  capaaty  to  the  LDC's 
dty-gate  that  any  potential  buyer  behind 
the  city-gate  would  have  a  sufficient 
number  of  alternative  sources  of 
capacity. 

The  Commission  further  requests 
comjnent  on  whether  LDCs  should  be 
permitted  to  directly  assign  their 
c:apacity.  without  going  through  the 
pipeline  s  contracting  process,  in  certain 
circumstances,  such  as  when  they  have 
demonstrated  a  lack  of  market  power. 
Comments  should  address  whether  a 
lack  of  market  power  provides  adequate 
protection  to  permit  direct  assignment 
and  what  limitations,  if  any.  should  be 
imposed  on  direct  assignment. 

Comments  also  should  consider  how 
the  Commission  should  determine 


whether  an  LDC's  open  access  program 
meets  the  necessary  open  access  criteria. 
For  example,  the  Commission  could 
review  an  LDC's  program  de  novo  or  it 
could  first  require  challenges  to  made  at 
the  state  level  and  give  deference  to 
determinations  by  state  PubUc  Utihty 
Commissions. 

The  Commission  is  proposing  to 
permit  pipelines  to  file  to  have  the  price 
cap  lifted  for  intemiptible  and  short- 
term  firm  service,  because  these  services 
appear  to  compete  directly  with 
capacity  release.  In  the  staff  paper 
attached  to  the  February  8.  1995  request 
for  comments  on  market-based  rates,  the 
staff  concluded  that  market-based  rates 
for  pipeline  intemiptible  service  might 
be  warranted  upon  a  showing  that 
capacity  release  was  a  good  substitute 
for  pipeline  intemiptible  service,  but 
that  the  ability,  at  that  time,  to  make 
such  a  showing  was  doubtful  **  With 
the  revisions  to  the  capacity  release 
program  to  make  it  comparable  to 
pipeline  short-term  services,  capacity 
release  should  now  become  a  sufficient 
alternative  to  pipeline  capacity.  The 
Commission,  however,  requests 
comments  on  issues  relating  to  the 
release  of  the  price  cap  for  short-term 
firm  service,  such  as  how  to  establish 
regulations  dealing  with  roll-overs  or 
extensions  of  short-term  firm  contracts 
to  ensure  that  shippers  do  not  lose  the 
protection  of  the  price  cap  when  they 
purchase  long-term  firm  capacity. 

As  an  alternative  to  the  maximum 
reservation  rate  limitation  on  all 
capacity  releases,  or  the  complete 
elimination  of  the  price  cap,  the 
Commission  requests  comments  on  the 
appropriateness  of  permitting  the 
release  and  reassignment  of  capacity 
subject  to  a  cost-based  annual  revenue 
cap.  Under  such  an  approach,  what 
reporting  requirements  should  be 
imposed  on  holders  of  capacity  to 
ensure  that  the  annual  revenue 
limitation  is  not  exceeded?  If  the 
Commission  adopts  this  revised  revenue 
cap,  should  it  apply  for  short-term  firm 
and  intemiptible  transactions  as  well? 
How  should  the  Interruptible  rate  under 
an  annual  limitation  be  determined? 

After  receipt  of  comments  on  this 
proposal,  the  Commission  intends  to 
hold  a  technical  conference  to  explore 
issues  related  to  removal  of  the  price 
cap  and  the  best  means  of  measuring 
market  power  in  the  secondary  market 
In  addition,  to  obtain  additional  record 
information  for  determining  whether, 
and  how,  to  relax  the  price  cap,  the 


Commission  is  proposing,  in  a  separate 
order  in  this  docket,  to  establish  an 
experimental,  pilot  program  under 
which  the  cap  will  be  lifted  for  some 
LDCs  and  pipelines  which  meet  the 
specified  criteria.  The  Commission  will 
use  the  record  developed  from  the 
comments,  the  technical  conference, 
and  the  pilot  program  to  make  its  final 
determination  on  whether,  and  how,  to 
relax  the  price  cap. 

rv.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  *^  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regulations  would  inipose 
requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  in  fact,  the  overall 
effect  of  these  revisions  is  to  reduce 
costs,  not  only  for  the  pipelines,  but  for 
those  dealing  with  pipelines,  including 
small  businesses.  Accordingly,  pursuant 
to  section  605(b)  of  the  RFA,  the 
Commission  hereby  certifies  that  the 
regulations  proposed  herein  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

V,  Enviromnental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.*"  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.-^'  The  action  taken  here 
falls  within  categorical  exclusions  in  the 
Commission's  regulations  for  rules  that 
are  clarifying,  corrective,  or  procedural, 
for  information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.'^ 
Therefore,  an  environmental  assessment 
IS  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

VI.  Information  Collection  Requirement 

OMBs  regulations  at  5  CFR  1320.11 
require  that  it  approve  certain  reporting 
and  recordkeeping  requirements 
(collections  of  information)  imposed  by 
a  Federal  agency.  Upon  approval  of  a 


*^ThU  aMignment  is  akin  to  tlis  •stignment  of 
pipeline  upstreani  850  capacity  to  its  customen  ia 
Order  No.  636. 


"  Alternative*  to  Traditional  Cost-of-Service 
Ratemaking  {or  Natural  Gas  Pipelines,  70  FERC 
161,139,  at  61.415  (1995)  [Request  for  CommenU 
on  Alternative  Pricing  Methods). 


*5  U.S.C.  601-612. 

^  Order  No.  486.  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17.  1987).  FERC  Stats,  ft  Regs.  Preambles 
1986-1990  1  30,783  (1987) 

^MBCTR  380.4. 

K  See  18  CFR  380.4(a)(2)(ii).  380.4(a)(S). 
380.4(8){27). 


UMI 
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collection  of  infonnation,  0MB  shall 
assign  an  0MB  control  number  and  an 
expiration  date.  Respondents  subject  to 
the  filing  requirements  of  this  proposed 
rule  shall  not  be  penalized  for  failing  to 
respond  to  these  collections  of 
information  unless  the  collections  of 
information  display  vaUd  0MB  control 
niunbers. 

Title:  FERC-545,  Gas  Pipeline  Rates: 
Rate  Change  (Non-formal). 

Action  Data  Collection/ 
Requirements. 

OhdB  Control  No.:  1902-0154. 

Respondents:  Interstate  Natural  Gas 
Pipelines  (Not  applicable  to  small 
businesses). 

Frequency  of  Responses:  One-time 
tariff  filings  (First  year). 

Title:  FERC-549B.  Gas  Pipeline  Rates: 
Capacity  Release  Information. 

Action:  Reduction  in  Data  Collection/ 
Requirements. 

OMB  Control  No.:  1902-0169. 

Respondents:  Interstate  Natural  Gas 
Pipelines  (Not  applicable  to  small 
businesses). 

Frequency  of  Responses:  Continuing/ 
Day-to-Day — ^Elimination  of  Certain 
Capacity  Release/Competitive  Bidding 
Requirements  (An;jual  Burden/Cost 
Reduction). 

Secessity  of  Infonnation:  The  subject 
Notice  of  Proposed  Rulemaking  solicits 
public  comments  on  the  Commission's 
efforts  to  encourage  greater  use  of  the 
capacity  release  mechanism  and  to 
make  capacity  release  more  competitive 
with  ot^er  means  of  acquiring  capacity. 
The  implementation  of  the  proposed 
■  revisions  to  the  Commission's 
regulations  would  help  the  Commission 
carr\'  out  its  responsibilities  under  the 
Natural  Gas  Act  and  coincide  with  the 
current  regulator\-  environment  which 
the  Commission  instituted  with  Order 
Nos.  636.  563.  and  587  and  the 
restructunng  of  the  natural  gas  industry. 
The  Commission's  Office  of  Pipeline 
Regulation  fOPRt  would  use  the  tariff 
data  filed  under  FERC-545  in  rate 
proceedings  to  review  rate  and  tariff 
changes  by  natural  gas  companies  for 
the  transportation  of  gas  and  for  general 
industry  oversight.  Based  on  experience 
over  the  last  two  years,  the  Commission 
has  determined  that  the  competitive 
bidding  requirements  may  no  longer  be 
warranted  and  that  their  elimination 
may  increase  industry'  efficiency.  The 
information  collected  under  FERC-545 
in  the  subject  NOPR  would  be  reported 
to  the  Commission  and  be  subject  to 
audit. 

The  Commission  is  submitting  a  copy 
of  the  subiect  NOPR  to  OMB  for  its 
review.  Interested  persons  may  obtain 
information  on  the  proposed 
modifications  to  the  Commission's 


regulations  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E..  Washington,  DC  20426 
[Attention:  Michael  Miller,  Infonnation 
Services  Division,  (202)208-1415)  or  the 
Office  of  Management  and  Budget 
[Attention;  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission 
(202)395-3087). 

VII.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  notice, 
including  any  related  matters  or 
altemadve  proposals  that  commenters 
may  wish  to  discuss.  An  original  and  14 
copies  of  comments  to  this  notice  must 
be  filed  with  the  Commission  no  later 
than  October  7,  1996.  Comments  should 
be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  and  should  refer 
to  Docket  No.  RM96-14-000. 
Additionally",  the  Commission  strongly 
encourages  commenters  to  submit  a 
computer  diskette  of  their  comments  in 
WordPerfect  version  6.1  format  or  lower 
or  in  ASCII  format,  with  the  name  of  the 
filer  and  Docket  No.  RM96-14-000  on 
the  outside  of  the  diskette.  Those 
providing  files  in  ASCII  format  should 
take  care  to  examine  the  form  of  an 
ASCn  conversion  to  ensure,  for 
instance,  that  it  includes  footnotes, 
headers,  and  footers,  as  these  have  often 
been  left  out  in  past  electronic  filings. 
All  written  comments  will  be  placed  in 
the  Commission's  pubhc  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE,  Washington.  EX: 
20426.  during  regular  business  hours. 

List  of  Subjects  in  18  CFR  Part  284 

Ointinental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements,  Incorporation  by 
reference. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
284,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NAT'JRAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C  7101-7532;  43  U.S.C  1331- 
1356. 


2.  §  284.243  is  amended  by  removing 
paragraph  (h),  redesignating  paragraph 
(g)  as  paragraph  (h),  and  revising 
paragraphs  (b)  through  (f)  and  adding 
paragraph  (g)  to  read  as  follows: 

§  284.243    Release  of  Arm  capacity  on 

interstate  pipelines 

*  *  •  «  * 

(b)  Firm  shippers  must  be  permitted 
to  release  their  capacity,  in  whole  or  in 
part,  on  a  permanent  or  short-term  basis, 
without  restrictions  on  the  terms  and 
conditions  of  the  release.  A  replacement 
shipper  is  any  shipper  that  obtains 
released  capacity. 

(c)  A  firm  shipper  that  wants  to 
release  any  or  all  of  its  firm  capacity 
must  notify  the  pipeline  of  the 
replacement  shipper  to  which  it  wishes 
to  release  its  capacity  and  the  terms  and 
conditions  of  the  release.  The  pipeline 
must  provide  a  mechanism  complying 
with  §  284.10  of  this  part  by  which  the 
shipper  or  its  designated  agent  can 
notify  the  pipeline  of  the  terms  of  the 
release. 

(d)  The  pipeline  must  provide  notice 
of  the  name  of  the  replacement  shipper 
and  the  terms  and  conditions  of  the 
release  on  its  Electronic  Bulletin  Board 
and  in  downloadable  files  required 
xmder  §  284.10  of  this  part. 

(e)  The  pipeline  must  allocate 
released  capacity  to  the  replacement 
shipper  at  the  rate  estabUshed  by  the 
parties,  but  such  rate  shall  not  exceed 
the  pipeline's  maximum  rate,  unless  the 
Commission  has  granted  the  releasing 
shipper's  appHcation  to  release  capacity 
at  a  rate  exceeding  the  maximum. 

(f)  Unless  otherwise  agreed  by  the 
pipeline,  the  contract  of  the  shipper 
releasing  capacity  will  remain  in  full 
force  and  effect,  with  the  net  proceeds 
from  any  resale  to  a  replacement 
shipper  credited  to  the  releasing 
shipper's  reservation  charge.  If  the 
releasing  shipper  has  released  its 
capacity  for  die  remaining  term  of  its 
contract,  the  pipeline  must  permit  the 
releasing  shipper  to  terminate  its 
contract. 

(g)  The  pipeline  must  estabUsh  tariff 
provisions  that  will  permit  replacement 
shippers  to  nominate  and  contract  for 
service  on  a  basis  comparable  to 
shippers  nominating  and  contracting  for 
intemiptible  or  firm  capacity  from  the 
pipeline. 

•  •        •        •        * 

Note. — The  following  appendix  will  not 
appear  in  'he  Code  of  Federal  Regulations. 
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/.  Capacity  Release  Award  Characteristics 

Source:  Monthly  EDI  Downloads — 30 
Pipelines ' 

Released  Capacity  Held  By  Replacement 
Shippers 

(Trillion  Btu/day) 

Capacity  Held  During  the  Month  ^ 


(From  Awards  Between  06/01/94  and  04/30/ 
96) 


January  1996  . 
February  1995 
March  1995  .... 

April  1995 

May  1995 

June  1995  — 

July  1995 

August  1995  ..., 


Max 


9.4 
10.8 
10.5 
11.7 
12.6 
14.1 
14.9 
17.0 


Average 


8.8 
10.' 

9.9 
11.2 
11.9 
13.3 
14.0 
16.0 


Max 

Average 

September  1995  

Octobe'  1995     

17.1 
16.1 
15.1 
14.1 
13.9 
15.1 
15.2 
17.5 

16.4 
15.5 

Novembef  ''995  

14.4 

DeceniDer  1995  ... 

janua.'^  i996    

'-"eoruary  '996  

March  1996  _. 

ADfi  '996  

13.5 
13.3 
14.6 
14.7 
16.7 

Capacity  Release  Awards  By  Tepk*  ^  jc  w^^f  ^ 

[Awards  from  5/1/95-5/31/96)3 


^K 'L  'he  sa'-^e  3C  Dioehnes  reportea  86.5 
tnllior.  Btu.aay  hr-v.  transportation  quantrties  in 
their  April  1.  1996  inaex  0'  Customers  filing. 

PqPiPPANGED 


Term 

Prearranged 

No.  of 
awards 

Perce'T  y 

total 

awards 

<-31  days 

No  

Yes 

- - r~ 

1.379 
16,696 

7 
82 

No 

Yes ._ 

No  

Yes 

- •. 

>  3;  ua»3    _ „ ~ 

18,075 

172 

2.007 

89 

1 
10 

All :.-.. 

2.179 

1,551 

18.703 

11 

8 

92 

20,254 

100 

3  Ayvants  :;a'a 


May  1996  is  not  complete. 


Capacity  Release  Awards  By  Term  and  Whethef  Re: 

(Awards  from  5/1/95-5/31/96] 


_A8LE 


Temi 


Recallable 


No.  of 

awa'd*: 


Percent  of 

•otal 
awards 


<-31  days  ... 


>31  days 


All 


No 
Yes 

No 
Yes 

No 
Yes 


6,188 
11,394 


17.582 

911 

1,128 


2,039 

7,099 

12,522 


19.621 


32 
58 


90 
4 
6 


10 
36 

64 


100 


//.  Capacity  Release  Bidding 

Source:  Monthly  EDI  Downloads — 30 
Pipelines  (Awards  from  5/1/95-5/31/96) 


Capacity  Release  Awards  By  Term  and  Whether  BiCDABiF  and  preappanged'* 


Term 

Btddabte 

Prearranged 

No.  of 
awards 

Percent 

<«31  days  

Yes „ 

Yes 

■  759 

22 

■  Algonquin  Gas  Transmission.  Alabama- 
Tennessee  Natural  Gas.  ANR  Pipeline,  Colorado 
Interstate  Gas,  CNG  Transmission,  Columbia  Gas. 
Columbia  Gulf,  East  Tennessee  Natural  Gas.  El  Paso 
Natural  Gas,  Florida  Gas  Transmission.  Midwestern 
Gas  Transmission,  Mississippi  River  Transmission, 


Natural  Gas  Pipeline,  Noram  Gas  Transmission, 
Northern  Border  Pipeline,  Northern  Natural  Gas, 
Northwest  Pipeline,  Pacific  Gas  Transmission, 
Paiute  Pipeline,  Panhandle  Eastern  Pipe  Line, 
Southern  Natural  Gas.  Stingray  Pipeline,  Tennessee 
Gas  Pipeline,  Texas  Eastern  Transmission,  Texas 


Gas  Transmission,  Trunldine  Gas.  Trailblazer 
Pipeline.  Transcontinental  Gas  Pipe  Line, 
Transwestem  Pipeline,  Williams  Natural  Gas. 

^  Includes  all  capacity  releases  since  6/1/94  stiH 
in  effect  during  the  indicated  month. 
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Capacity  Release  Awards  By  Term  and  Whether  Biddable  and  Prearranged'*— Continued 


Term 

Biddable 

Prearranged 

No.  of 
awards 

Percent 

No  

Yes 

No  

No  

Yes 3 

s  No - 

• 

Yes 

No  

Yes 

5^4o  

310 

5,726 

104 

4 
73 

1 

>  31  days  

7.899 

292 

34 

529 

10 

100 

34 

4 

61 

Yes    

1 

Yes .• 

All 

865 

2.051 
344 

6,255 
114 

100 
24 

No  

No  

4 

Yes 

5  No  ...- 

71 
1 

8,764 

100 

'•  Analysis  limited  to  awards  with  corresponding  otter  information  in  database.  Resulting  sample  size  is  43%  of  all  awards.  Offer  information  is 
source  for  whether  transaction  is  biddable. 
*  This  reported  data  is  inconsistent,  since  it  would  seem  that  a  transaction  which  Is  non-biddable  should  be  pre-arranged. 


Capacity  Release  Awards  With  Competitive  Bidding* 

Term 

Reported  as  biddable 

No.  of  bid- 
dable 
awards 

Awards  with 

competing 

bids 

Percent  with 

competing 

bids 

<=31  days  

Yes    

1,398 
111 

168 
111 

12 

No' ^ 

Totals 

Yes 

>!^1  dAv^ 

1.509 
252 

21 

279 
64 

21 

19 
25 

No'         

- 

Totals     

273 

1,650 

132 

85 
232 
132 

31 

All 

Yes 

14 

No'  „ - 

Totals 

1,782 

364 

20 

6  Analysis  limited  to  awards  with  corresponding  offer  and  bid  information  in  database.  Resulting  sample  size  is  35%  of  all  awards.  Offer  infor- 
mation is  the  source  for  whether  transaction  is  biddable.  Bid  information  indicates  whether  competing  bids  were  submitted. 

'This  reported  data  is  inconsistent,  in  that  the  underlying  offers  were  coded  as  non-biddable  but  in  fact  competitive  bids  were  submitted. 

sThis  reflects  the  inclusion  in  the  analysis  of  awards  coded  as  non-biddable  for  which  competitive  bids  were  actually  submitted.  Including  these 
awards  leads  to  the  higher  percentage  of  awards  with  competing  bids  shown  in  the  last  column. 


///.  Capacity  Release  Discounts 

Source:  EDI  Downloads — 30  Pipelines 
(Awards  from  6/1/94-5/31/96) 


Award  date 

No.  of 
awards  in- 
cluded 

Percent  of 

awards  with 

discounted 

resv.  rate 

Percent  of 

awards  at 

max.  resv. 

rate 

-■ 

Percent  of 
awards  with 
discounted 
volum.  rate 

Percent  of 

awards  at 

max.  volum. 

rate 

Mean  per- 
cent of  max. 
resv.  rate 
(discounted 
awards) 

Mean  per- 
cent of  max. 
volum.  rate 
(discounted 
awards) 

June  1994  

900 

856 

973 

999 

1082 

907 

920 

1184 

1287 

1691 

1726 

1738 

1450 

1540 

62 
.68 
65 
68 
62 
57 
54 
56 
65 
70 
70 
67 
63 
60 

6 
6 
6 

7 

13 

12 

15 

14 

10 

8 

6 

7 

5 

6 

31 
26 
29 
23 
22 
28 
27 
27 
22 
20 
21 
24 
31 
33 

1 
0 
1 
2 
4 
4 
3 
3 
2 
2 
3 
2 
1 
2 

42.2 
28.5 
18.4 
19.6 
23.5 
28.0 
272 
25.9 
252 
242 
22.3 
21.0 
22.0 
26.6 

33.6 

July  1994 

19.3 

AuQUSt  1994       

25.5 

September  1994 

October  1994    

24.5 
27.8 

November  1994 

28.9 

December  1994 

22.8 

Januarv  1995  : 

18.7 

February  1995 

21.7 

March  1995  -. 

23.6 

April  1995 

20.6 

May  1995  ._ 

June  1995  - 

23.8 
24.1 

July  1995 

23.9 
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Award  date 


No.oi 

awards  irv 

eluded 


Percent  of 

awards  with 

discounted 

resv.  rate 


Percent  ot 

awards  at 

max.  resv. 

rate 


Percent  of 

awards  wth 
discounted 
volum.  rate 


Percent  of 

awards  at 

max  voium. 

rate 


Mean  per- 
cent of  max. 
resv.  rate 

(discount  ec 
awards. 


Mean  per- 
cent of  rnax. 
volum.  rate 
fdiscocnted 
awards 


August  1995  

September  ^995 
OaoGer  '996  ., 
Nioyemoer  '995 
December  •  996  , 
January  i996  .... 
Febfuan/  '996  ... 

March  '996  

April  '996    

May  *996   

June  1996  


1597 

T776 

1804 

1462 

1048 

981 

922 

1555 

1357 

609 

97 

30.461 


59 
60 
58 
58 
48 
43 
46 
56 
66 
52 
70 
60 


5 
16 
19 
17 
25 
30 
29 
24 
19 
18 

7 
13 


34 
23 
22 

21 
24 
24 
21 
17 
14 
29 
23 
24 


24.2 
28.6 
25.1 
34.5 
43.8 
41.3 
40.9 
37.0 
31.2 
29.8 
15.9 
27.7 


28.5 
33.6 
37.0 

46.0 
39.3 
27.0 
20.5 
21.3 
17.8 
23.5 
19.6 
26.3 


!FR  Doc  96-20048  Filed  &-6-9€:  8:45  am) 
BiujNQ  cooe  «n7-01-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 
RIN  t024-AC30 

Badlands  National  Park,  Commercial 
VeMcles 

AGENCY:  National  Park  Service.  Interior. 
ACnow:  Proposed  rule. 

summary:  The  National  Park  Service 
(NTS)  is  proposing  this  rule  to  exempt 
local  commercial  vehicle  traffic  on  the 
5.8  miles  of  park  roads  between  the 
parks  Northeast  and  Interior  Entrances 
from, the  general  prohibition  on  the  use 
of  NTS  roads  bv  commercial  vehicles. 
The  Superintendent  will  retain 
sufficient  discretion:  to  require  permits 
for  local  commercial  vehicles  traveling 
withm  or  through  the  park;  establish 
terms  and  conditions  of  such  permits; 
and  aanualiy  establish  and  adjust  fees 
for  such  use  based  on  current 
administrative  costs  The  proposed  rule 
will  prohibit  the  transportation  of 
hazardous  materials  on  ail  park  roads. 
except  m  limited  circumstances.  The 
proposed  rule  will  also  prohibit  certain 
oversize/overweight  vehicles  on  all  park 
roads,  except  in  limited  circumstances. 
DATES:  Written  comments  will  be 
accepted  through  October  7, 1996. 
ADDRESSES:  Comments  should  be 
addressed  to  Supenntendent.  Badlands 
National  Park.  P.O.  Box  6,  Interior.  SD 
57750 

FOR  FURTHER  INFORMATION  CONTACT: 
Irvin  L  Mortenson,  Superintendent, 
Badlands  National  Park.  PC  Box  6, 
Interior.  SD  57750.  Telephone  605-433- 
5361 


SUPPI^MENTARY  INFORMATION: 
Background 

South  Dakota  Route  240.  from  Exit 
131  on  Interstate  90.  passes  through  the 
northeast  comer  of  Badlands  National 
Park,  traversing  the  Badlands    VVall"  at 
Cedar  Pass  and  intersects  with  South 
Dakota  Route  377  which,  in  turn, 
connects  with  South  Dakota  Route  44  at 
the  town  of  Interior.  In  1929.  Congress 
passed  legislation  authonzing  the 
establishment  of  Badlands  National 
Moniunent.  subject  to  the  condition 
"that  the  State  of  South  Dakota  first 
construct  30  miles  of  highways  through 
the  'proposed  park'  area  m  a  manner 
satisfactory  to  the  Secretary  of  Interior,' 
After  the  State  of  South  Dakota 
completed  the  highway  consfuction, 
Badlands  National  Monument  was 
proclaimed  on  January  25,  1939.  In 
1941,  the  State  relinquished  ownership 
to  roads  within  the  Moniunent 's 
boundary. 

A  general  park  regulation,  36  CFT?  5  6, 
prohibits  commercial  traffic  in  National 
Parks.  Under  the  proposed  regulation, 
local  commercial  traffic  would  be 
allowed  to  use  the  park  road  connecting 
the  Northeast  entrance  and  the  Interior 
entrance.  The  transportation  of  certain 
hazardous  materials  and  oversize/ 
overweight  vehicles  on  parit  roads  will 
be  prohibited,  except  as  permitted  by 
the  Superintendent.  The  NPS  may  allow 
transportation  of  certain  hazardous 
materials  on  perk  roads  as  necessary  to 
provide  access  to  otherwise  inaccessible 
lands  within  or  contiguous  to  the  park. 
or  in  emergency  situations  as 
determined  by  the  Supenntendent 

The  paving  of  South  Dakota  Highway 
44  in  1986  considerably  changed  the 
pair's  recreational  and  commercial 
vehicle  patterns  and  number.  In 
December  of  1989,  in  response  to  these 
increases.  Badlands  National  Park 
mailed  over  500  "scoping  brochures"  to 
various  organizations,  agencies  and 


individuals  seeking  public  participation 
in  the  development  of  alternatives  for 
the  management  of  commercial  traffic  in 
the  park  A  public  scoping  meeting  was 
held  on  January  24,  1990,  in  Interior. 
South  Dakota,  attended  by 
approximately  115  people.  Following 
the  public  meeting,  written  comments 
also  were  solicited.  Public  input  was 
received  during  review  of  the 
en\'ironmental  assessment  prepared  for 
the  regulation  of  commercial  traffic. 
This  review  occurred  in  April  of  1990 
Pubhc  comments  received  during  that 
time  and  NPS  review  of  the  issues  are 
reflected  in  the  proposed  rule. 

Existing  Conditions 

Local  commercial  vehicles  and  some 
long  haul  trucks  continue  to  travel 
through  the  Badlands  National  Park's 
northeast  comer  on  5  8  miles  of  park 
road  between  the  Northeast  and  the 
Interior  Entrances,  South  Dakota  Route 
240  connects  with  the  Badlands  Loop 
Road  at  the  Northeast  Entrance  and 
South  Dakota  Route  377  connects  to  the 
park  road  at  the  Interior  Entrance  South 
Dakota  Routes  240  and  377  are  exterior 
to  park  boundaries  and  are  maintained 
by  the  State  of  South  Dakota  only  up  to 
the  park  boundaries.  Inside  the  park, 
road  mamtenance  is  the  responsibility 
of  the  NTS.  South  Dakota  Routes  240 
and  377  are  two-lane,  paved  rural 
highways  designed  for  a  55  mph  speed 
limit  for  all  vehicle  types.  The  park 
roads  are  two- lane,  paved  roads 
designed  for  45  mph  and  25  mph  speed 
limits,  Their  purpose,  as  defined  by  the 
Park  Road  Standards  for  the  National 
Park  System, 

.  .  "(R)emains  in  sharp  contrast  to  that  of 
the  Federal  and  State  highway  systems.  Park 
roads  are  not  intended  to  provide  fast  and 
convenient  transportation;  they  are  intended 
to  enhance  visitor  experience  while 
providing  safe  and  efficient  accommodation 
of  p>ark  visitors  and  to  serve  essential 
management  access  needs  They  are  not. 


UMI 


Federal  Register  /  Vol.  61,  No.  153  /  Wednesday,  August  7,  1996  /  Proposed  Rules  41059 


therefore  intended  nor  designed  as 
continuations  of  the  State  and  Federal-aid 
network." 

Conclusion 

Based  on  available  data  on  road  use 
and  relevant  environmental  analysis, 
the  impact  of  local  commercial  traffic  on 
park  roads  within  Badlands  National 
Park  is  not  sufficient  to  compel  the  MPS 
to  prohibit  all  local  commercial  traffic 
on  park  roads  between  the  Northeast 
and  hiterior  Entrances.  The  NTS 
recognizes  the  potential  hazard  posed 
by  the  transportation  of  certain 
hazardous  materials  and  oversize/ 
overweight  vehicles  through  the  park 
and  vn\l  regulate  or  prohibit  such  use. 
Those  local  commercial  vehicles 
carrying  hazardous  materials  that 
require  placarding,  or  marine  pollutants 
that  require  marking  according  to  U.S. 
Department  of  Transportation 
regulations,  must  first  obtain  a  permit 
when  such  transportation  is  necessary 
for  access  to  lands  within  or  adjacent  to 
the  park,  where  access  is  not  otherwise 
available,  or  in  "^m  -gency  situations  as 
determined  by  the  Superintend',  it. 
Exceptions  include  local  bulk  dt  liveries 
of  gasoline,  diesel,  LP  gas  and  certain 
oversize/overweight  agricultural 
vehicles  as  provided  for  by  South 
Dakota  State  Law.  The  NPS  proposed 
regulation  will  not  regulate  state 
highways  or  traffic  outside  of  Badlands 
National  Park. 

The  proposed  rule  will  allow  only 
those  vehicles  which  originate  from,  or 
are  destined  to,  U.S.  Postal  Service  ZIP 
codes  within  a  45-mile  radius  of  Cedar 
Pass  in  Badlands  National  Park.  These 
Postal  Service  ZIP  codes,  which  are  in 
close  proximity  to  the  park,  were  chosen 
because  nearly  all  the  commercial  traffic 
accessing  the  park  originates  from  these 
areas.  The  use  of  geographic  County 
designations  for  commercial  access  to 
the  park  would  not  be  appropriate 
because,  with  the  Coimties  being  so 
large,  thousands  of  additional 
commercial  vehicles  could  claim  entry 
to  the  park.  The  allowable  ZIP  code 
service  area  includes  the  following 
towns: 

Allen— 57714 
Belvedere— 57521 
Cottonwood — 5  7775 
Creighton— 57729 
Interior— 57750 
Kadoka— 57543 
Kyle— 57752 
Long  Valley  57547 
Owanka— 57767 
Philip— 57567 
Scenic— 57780 
Wall— 57790 
Wanblee— 57577 
Wasta  57791 


The  NPS  prepared  an  Environmental 
Assessment  (EA)  addressing  commercial 
traffic  on  park  roads.  The  assessment 
was  released  for  public  review  in  1990. 
On  March  19,  1990,  the  Regional 
Director  for  the  Rocky  Mountain  Region, 
National  Park  Service,  signed  a  Finding 
of  No  Significant  hnpact  (FONSI)  for  the 
proposal,  which  would  allow  local 
commercial  traffic  on  park  roads 
between  the  park's  Northeast  and 
Interior  Entrances,  but  continue  the 
prohibition  of  the  transportation  of 
certain  hazardous  materials  requiring 
placarding  and  certain  oversize/ 
overweight  cargos  through  Badlands 
National  Park.  Copies  of  this  EA  are 
available  from  the  Chief  Ranger's  Office. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportxuiity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  The 
NPS  vfill  review  comments  and 
consider  making  changes  to  the  rule 
based  upon  an  analysis  of  the 
comments. 

Drafting  Information 

The  principal  authors  of  this 
proposed  rulemaking  are  Irvin  L. 
Mortenson,  Superintendent,  former 
District  Ranger  Stan  Robins,  Badlands 
National  Park  and  Dennis  Burnett, 
Washington  Office  of  Ranger  Activities. 

Papenvork  Reduction  Act 

The  collection  of  information 
contained  in  the  permit  section  of  this 
rule  is  for  the  purpose  of  determining 
which  commercial  vehicles  meet  the 
requirements  allowing  them  to  travel 
through  the  park.  This  collection  of 
information  is  necessary  to  issue  the 
permit  and  has  previously  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  nimiber  1024- 
0124  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  xmder  the  Regulatory 
Flexibihty  Act  (5  USC  601  et  seq.).  The 
economic  effects  of  this  rulemaking  are 
local  in  nature  and  negligible  in  scope. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 


Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  proposed  rule  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local,  State^  or 
tribal  governments  or  private  entities. 

An  EA  was  issued  in  1990  under  the 
provisions  of  the  National 
Environmental  Policy  Act  and  a  Finding 
of  No  Significant  Impact  signed  on  June 
19, 1990, 

List  of  Subjects  in  36  CFR  Part  7 

National  parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  7— SPEaAL  REGULATIONS, 
AREAS  OF  THE  NATfONAL  PARK 

SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

'  Authority:  16  U.S.C.  1,  3.  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C  Code 
8-137  (1981)  and  D.C  Code  40-721  (1981). 

2.  Section  7.23  is  added  to  read  as 
follows: 

§7.23     Baa.ancs  National  Park. 
(a)  Commercial  vehicles.  (1) 
Notwithstanding  the  prohibition  of 
commercial  vehicles  set  forth  in  Section 
5.6  of  this  Chapter,  local  commercial 
vehicles  may  operate  on  the  park  road 
between  the  Northeast  entrance  and  the 
Interior  entrance  in  accordance  vdth  the 
provisions  of  this  Section. 

(2)  The  term  "Local  Commercial 
Vehicles",  as  used  in  this  section,  will 
include  the  definition  of  "commercial 
vehicle"  in  section  5.6(a),  but 
specifically  includes  only  those  vehicles 
which  originate  from,  or  are  destined  to, 
the  following  U.S.  Postal  Service  ZIP 
code  areas: 

Allen— 57714 
Belvedere— 57521 
Cottonwood — 57775 
Creighton— 57729 
Interior— 57750 
Kadoka— 57543 
Kyle— 57752 
Long  Valley— 57547 
Owanka— 57767 
Philip— 57567 
Scenic— 57780 
Wall— 57790 
Wanblee— 57577 
Wasta— 57791 

(3)  The  Superintendent  may  require  a 
permit  and  establish  terms  and 
conditions  in  accordance  with  Section 
1.6  of  this  Chapter  for  the  operation  of 
local  commercial  vehicles  on  the  park 
road  between  the  park's  Northeast  and 
Interior  entrances.  The  Superintendent 
may  charge  a  fee  for  any  permits  issued 
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to  commercial  vehicles  in  accordance 
witb  a  fee  schedule  established 
annually 

(4)  The  commercial  transport  on  the 
park  road  between  the  Northeast  and 
Interior  entrances  of  any  substance  or 
combination  of  substances,  including 
any  hazardous  substance,  hazardous 
matenai.  or  hazardous  waste  that 
requires  placarding,  or  any  marine 
pollutant  that  requires  mariang,  as 
defined  m  49  CFR  Subtitle  B,  is 
prohibited;  except  for  local  bulk 
deliveries  of  gasohne,  fuel  oil  and  LP 
gas;  provided,  however,  that  the 
Superintendent  may  issue  permits  for 
the  transportation  of  such  substance  or 
combination  of  substances,  including 
hazardous  waste,  in  emergencies,  and 
may  issue  permits  when  such 
transportation  is  necessary  for  access  to 
lands  within  or  adjacent  to  the  park  area 
to  which  access  is  otherwise  not 
available  as  provided  in  36  CFR  5.6. 

(5)  The  operator  of  a  motor  vehicle 
transporting  any  hazardous  substance, 
hazardous  matenai,  hazardous  waste,  or 
marine  pollutant  in  accordance  with  a 
permit  issued  undei  this  section,  is  not 
relieved  in  any  manner  from  complying 
with  all  apphcable  reguiaUons  in  49 
CFR  Subtitle  B.  or  with  any  other  State 
or  Federal  laws  and  regulations 
applicable  to  the  transportation  of  any 
hazardous  sut)stance,  hazardous 
material .  hazardous  waste,  or  marine 
pollutant 

(6)  The  transportation  or  use  of 
oversize  or  overweight  commercial 
vehicles  oi.  the  park  road  Detween  the 
Northeast  and  Interior  entrances  is 
prohibited;  prevaded,  however  that  the 
Superintendent  may  issue  permits  for 
transportation  or  use  of  such  vehicles 
and  may  condition  such  permits  on  the 
use  of  special  routes  within  the  park  in 
order  to  minimize  impacts  to  park 
facilities  and  resources  and  also  may 
issue  permits  when  the  transportation  or 
use  of  such  vehicles  is  necessary  for 
access  to  lands  within  or  adjacent  to  the 
park  area  to  which  access  is  otherwise 
not  available  as  provided  in  36  CFR  5.6. 

(7)  Operating  without,  or  violating  a 
term  or  condition  of,  a  permit  issued  in 
accordance  with  this  section  is 
prohibited.  In  addition,  violating  a  term 
or  condition  of  a  permit  may  result  in 
the  suspension  or  revocation  of  the 
permit 

(b)  (Reserved) 

Dated;  July  15,  1996. 
George  T.  Frampton,  Jr. 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc  96-19959  Filed  8-6-96;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AO90 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  Subpart  D— 1997-1998 
Sut)sistence  Taking  of  Fish  and 
Wildlife  Regulations 

AGENCY:  Forest  Service,  Agriculture,  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  customary  and  traditional  use 
determinations  and  establish  regidations 
for  hunting  and  trapping  seasons, 
harvest  limits,  methods,  and  means 
related  to  taking  of  wUdlife  for 
subsistence  uses  during  the  1997-1998 
regulatory  year.  This  rule  making  is 
necessary  because  Subpari  D  regulations 
require  annual  public  review,  and  the 
customary  and  traditional  use 
determinations  are  also  open  to  the 
same  annual  regidatory  revision 
process.  When  final,  this  rule  making 
will  replace  hunting  and  trapping 
regiUations  and  modify  customary  and 
traditional  use  determinations  in 
"Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  C 
and  D — 1996-1997  Subsistence  Taking 
of  Fish  and  Wildlife  Regulations," 
which  expire  on  June  30,  1997. 
DATES:  Written  public  comments  and 
proposals  to  change  this  proposed  rule 
must  be  received  no  later  than  October 
25, 1996.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  Councils] 
will  hold  pubhc  meetings  to  receive 
proposals  to  change  regulations 
contained  in  this  proposed  rule  from 
September  9-October  25,  1996,  at 
various  locations  in  .Maska.  See 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  meetings  and 
written  comment  procedures. 
ADDRESSES:  Comments  and  proposals 
should  be  sent  to  Chair,  Federal 
Subsistence  Board,  c/o  U.S.  Fish  and 
Wildlife  Service,  Attention:  Thomas  H. 
Boyd,  Office  of  Subsistence 
Management,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503. 
FOR  FURTHER  INFORMS TION  CONTACT; 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management;  telephone  (907)  786-3864, 
For  questions  specific  to  National  Forest 


System  lands,  contact  Ken  Thompson, 
Regional  Subsistence  Program  Manager, 
USDA,  Forest  Service,  Alaslta  Region, 
P.O.  Box  21628,  Juneau,  Alaska  99802- 
1628,  telephone  (907)  586-7921. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Locations  and  Written 
Comment  Procedures 

The  meetings  on  this  proposed  rule 
will  be  held  at  the  following  locations 
in  Alaska: 

Southeast  Regional  Council — Kake 
Southcentrai  Regional  Council — 

Glenallen 
Kodialc/ Aleutians  Regional  Council — 

Unalaslca 
Bristol  Bay  Regional  Council — Togiak 
Yokon-Kuskokwim  Delta  Regional 

Council — Akiachak 
Western  Interior  Regional  Council — 

Galena 
Seward  Peninsula  Regional  Council — 

Teller 
Northwest  /irctic  Regional  Council — 

Ko^zebue 
Eastern  Interior  Reg.-  ^cl  Council — 

Ste" '  lis  Villag.^ 
Nortl.  5^1  pe  Regional  Council — Barrow 

Noti.-^  of  specific  dates,  times,  and 
meeting  locations  will  be  published  in 
local  and  statewide  newspapers  prior  to 
the  meetings  Locations  and  dates  may 
need  to  be  changed  based  on  weather  or 
local  circumstances.  Length  of  the 
Regional  Council  meetings  will  be 
determined  by  the  amount  or  work  on 
each  Regional  Council's  agenda.  Written 
proposals  to  change  Subpart  D  hunting 
and  trapping  regulations  and  customary 
and  traditional  use  determinations  in 
Subpart  C  will  be  compiled  and 
distributed  for  additional  public  review 
during  early  November  1996.  A  second 
30-day  public  comment  period  will 
follow  distribution  of  the  compiled 
proposal  packet.  Written  public 
comments  on  distributed  proposals  will 
be  accepted  during  the  second  pubic 
comment  penod.  Comraenth  on 
published  proposals  to  change  hunting 
and  trapping  and  customary  and 
traditional  use  determination 
regulations  may  be  presented  to  the 
Regional  Councils  at  their  winter 
meetings;  locations,  dates,  and  times  to 
be  announced.  The  Federal  Subsistence 
Board  (Board)  will  deliberate  and  take 
final  action  on  proposals  received  that 
request  changes  to  this  proposed  rule  at 
a  public  meeting  to  be  held  in 
Anchorage  during  April  1997. 

Proposed  Changes  fixim  1996-1997 
Seasons  and  Bag  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
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year.  Customary'  and  traditional  use 
determinations  are  also  subject  to  an 
annual  review  process  providing  for 
modification  each  year  Regulations 
contained  in  this  proposed  rule  will 
take  effect  on  July  1,  1997,  unless 
elements  are  changed  by  subsequent 
Board  action  following  the  public 
review  process  outlined  herein. 

The  text  of  the  1996-1997  Subparts  C 
and  D  Final  Rule  served  as  the 
foundation  for  the  1997-1998  Subparts 
C  and  D  proposed  rule.  No  changes  to 
the  199&-1997  Final  Rule  have  been 
made  for  the  1997-1998  regulatory  year. 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary-  of  the  Interior 
and  the  Secretary'  of  Agncuiture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  vialdlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
apphcabihty  which  are  consistent  with 
ANILCA.  and  which  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  .ANILCA. 
However,  in  December  1989,  the  .\laska 
Supreme  Court  ruled  in  McDowell  v 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution  The  Courts 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  with  .\NTLCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1,  1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  luly  1,  1990, 
responsibilitv  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29,  1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
pubUshed  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A.  B,  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
was  established  to  administer  the 
Federal  subsistence  management 
program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Intenor  with 
concurrence  of  the  Secretary'  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildhfe  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service,  the  Alaska  State 


Director.  U.S.  Bureau  of  Land 
Management;  the  .Alaska  Area  Director, 
U.S.  Bureau  of  Indian  .\ffairs;  and  the 
Alaska  Regional  Forester.  USDA  Forest 
Service.  Through  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  Subparts 
A.  B,  and  C.  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  this  proposed  rule  and  agree 
with  its  substance  Because  this 
proposed  rule  relates  to  public  lands 
managed  bv  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Lntenor.  identical  text  would  be 
incorporated  into  36  CFR  Part  242  and 
SOCFRPart  100 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  50  CFR 
§§  100.1  through  100.23  and  36  CFR 

§  §  242.1  through  242.23,  remain 
effective  and  apply  to  this  rule  for 

§  § .24  and ,25.  Therefore,  all 

definitions  located  at  50  CFR  §  100,4 
and  36  CFR  §  242,4  apply  to  regulations 
found  in  this  subpart.  The  identified 
sections  include  definitions  for  the 
following  terms; 

"Federal  lands  means  lands  and  waters 
and  interests  therein  title  to  which  is  in  the 
United  States";  and 

"public  land  or  public  lands  means  lands 
situated  in  Alaska  which  are  Federal  lands, 
except — 

(1)  land  selections  of  the  State  of  Alaska 
which  have  been  tentatively  approved  or 
validly  selected  under  the  Alaska  Statehood 
Act  and  lands  which  have  been  confirmed  to, 
validly  selected  by,  or  granted  to  the 
Territory-  of  .Maska  or  the  State  under  any 
other  provision  of  Federal  Law; 

(2)  land  selections  of  a  Native  Corporation 
made  under  the  Alaska  Native  Claims 
Settlement  Act  which  have  not  been 
conveyed  to  a  Native  Corporation,  unless  any 
such  selection  is  determined  to  be  invalid  or 
is  relinquished;  and 

(3)  lands  referred  to  in  Section  19(b)  of  the 
Alaska  Native  Claims  Settlement  Act." 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  public  lands  identified  at 
50  CFR  §  100.3(b)  and  36  CFR  §  242.3(b) 
of  the  Subbistence  Management 
Regulations  for  Pubhc  Lands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964)  pubhshed  May  29.  1992. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Departments  to  manage  submerged 
lands,  title  to  which  is  held  by  the 
United  States  government. 

The  Board  recognizes  ludge  Holland's 
order  granting  preliminary  reUef  to  the 


plaintifiis  in  the  case  of  the  SativB 
Village  of  Quinhagak  et  al\.  United 
States  of  America  et  al.  Therefore,  to  the 
extent  that  the  proposed  regulations 
would  continue  any  existing  restrictions 
on  the  taking  of  rainbow  trout  by  the 
residents  of  Quinhagak  and  Goodnews 
Bay  in  the  Kanetok,  Arolik,  and 
Goodnews  Rivers,  those  regulations  will 
not  be  enforced  i>ending  completion  of 
proceedings  in  that  case.  However,  in 
light  of  the  continuation  of  the 
proceedings  in  the  consoUdated  "Katie 
John"  litigation  and  a  petition  to  the 
Secretaries  of  the  Interior  and 
Agriculture  addressing  jurisdiction  in 
navigable  waters,  no  attempt  is  being 
made  to  alter  the  fish  and  shellfish 
portions  of  the  regulations  (Sections 

,26  and .27)  until  final 

guidance  has  been  received  r^arding 
the  jurisdictional  authority  of  the 
Federal  government  over  navigable 
waters  in  general,  and  specifit^y  with 
respect  to  the  waters  at  issue  in  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  et  al. 

Public  RevieM'  Process — Rejjuiation 
Comments  Proposals,  and  Pubhc 
Meetings 

Written  comments  or  proposed 
regulation  changes  may  be  submitted  in 
writing  to  the  address  identified  at  the 
beginning  of  this  rulemaking  by  October 
25, 1996.  Comments  or  proposals  may 
also  be  presented  at  Regional  Council 
meetings  to  be  held  from  September  9- 
October  25. 1996. 

Proposals  should  be  sp>ecific  to 
customary  and  traditional  use 
determinations  or  to  subsistence 
himting  and  trapping  seasons,  harvest 
limits,  and/or  methods  and  means. 
Proposals  submitted  to  the  Board  should 
include,  at  minimum,  the  following 
information: 

a.  The  name,  address,  and  telephone 
number  of  the  individual  or 
organization  submitting  the  proposal; 

b.  The  section  and/or  paragraph  of  the 
proposed  rule  for  which  the  change  is 
being  suggested; 

c.  A  statement  explaining  why  the 
change  is  necessary; 

d.  A  proposed  solution; 

e.  Suggested  wording  for  the 
regulation  addition  or  change;  and 

T  Any  supporting  information. 

Proposals  which  fail  to  include  the 
above  information,  or  proposals  which 
are  beyond  the  scope  of  authorities  in 

Section .24.  Subpart  C  and  Section 

.24,  Subpart  D.  may  be  rejected. 

Proposals  for  changes  relating  to  fish  or 
shellfish  regulations,  and  changes  to  the 
overall  program  will  not  be  considered 
by  the  board  at  this  time.  Fish  and 
shellfish  regulations  were  extended 
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through  December  31.  1997,  pending 
further  development  of  a  separate 
rulemaking  process  resulting  from  the 
consolidated  "Katie  John"  litigation  and 
petitions  to  the  Secretaries  regarding 
extended  jurisdiction.  See  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  Identification  of 
Waters  Subject  to  Subsistence  Priority 
Regulation  and  Expansion  of  the  Federal 
Subsistence  Program  and  the  Federal 
Subsistence  Board's  Authority 
published  April  4,  1996  (61  FR  15014). 

The  public  is  encouraged  to  use 
standardized  proposal  forms  to  submit 
recommendations  to  the  Board.  Proposal 
forms  may  be  obtained  from  the  U.S. 
Fish  and  Wildlife  Service  at  the  address 
listed  above.  The  Board  may  defer 
review  and  action  on  some  proposals  if 
workload  exceeds  work  capacity  of  staff, 
Regional  Coimcils,  or  Board.  These 
deferrals  will  be  based  on 
recommendations  of  the  affected 
Regional  Council,  staff  members  and  on 
the  basis  of  least  harm  to  the  subsistence 
u.ser. 

Following  public  distribution  of 
proposals  for  changes  to  the  1977-1988 
proposed  regulations,  a  second 
comment  period  will  be  provided  to 
allow  public  review  of  those  proposals 
that  will  be  considered  by  the  Board.  A 
second  series  of  Regional  Council 
meetings  will  be  held  in  February  1977, 
to  assist  in  developing 
recommendations  to  the  Board.  Written 
comments  on  proposals  may  be 
submitted  to  the  US.  Fish  and  WildUfe 
Service  before  conclusion  of  the  second 
comment  period  which  is  presently 
scheduled  to  end  on  January  6,  1997. 
The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  scheduled  to  be  held  in 
Anchorage,  April  1997.  The  pubhcmay 
provide  additional  oral  testimony  on 
specific  proposals  before  the  Board  at 
that  time. 

Federal  Subsistence  Regional  Advisory 

Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Pubhc  Lands  in  Alaska,     . 
April  6,  1992.  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  §  242.11 
(1992)  and  50  CFR  100  §242.11  (1992), 
and  for  the  purposes  idendfied  therein, 
Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council 
(Regional  Council).  The  Regional 
Councils  provide  a  forum  for  rural 
residents  with  personal  knowledge  of 
local  conditions  and  resource 
requirements  to  have  a  meaningful  role 


in  the  subsistence  management  of  fish 
and  wildlife  on  Alaska  pubhc  lands. 
The  Regional  Coimcil  members 
represent  varied  geographical,  cultural, 
and  user  diversity  within  each  region. 

The  Regional  Councils  have  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  will  present 
their  Council's  recommendations  at  the 
Board  meeting  in  April  1997. 

Summary  of  Changes 

This  proposed  rule  contains  no 
changes  from  the  Final  1996-1997 
Subsistence  Management  Regulations 
for  Alaska. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance — ^A  Draft  Enviroiunental 
Impact  Statement  (DEIS)  that  described 
four  alternatives  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
pubhc  meetings,  written  comments  and 
staff  analysis  and  examined  the 
environmental  consequences  of  the  four 
alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  reguJations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  pubhshed  on  February  28. 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agricultiue — Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Pubhc  Lands  in  Alaska 
(ROD),  signed  April  6,  1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  fi^mework  of 
an  armual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Pubhc  Lands  in  Alaska,  Subparts  A, 


B. and  C (57  FR  22940-22964, 
published  May  29,  1992)  implements 
the  Federal  Subsistence  Management 
Program  and  includes  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

Compliance  with  Section  810  of 
ANILCA— The  intent  of  all  Federal 
subsistence  regulations  is  to  accord 
subsistence  uses  of  fish  and  wildhfe  on 
public  lands  a  priority  over  the  taking 
of  fish  and  wildlife  on  such  lands  for 
other  purposes,  unless  restriction  is 
necessary  to  conserve  healthy  fish  and 
wildhfe  populations.  A  Section  810 
analysis  was  completed  as  part  of  the 
FEIS  process.  The  final  Section  810 
analysis  determination  appears  in  the 
April  6,  1992.  ROD  which  concluded 
that  the  Federal  Subsistence 
Management  Program,  under 
Alternative  IV  with  an  annual  process 
for  setting  hunting  and  fishing 
regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

Paperwork  Reduction  Art— This  nde 
contains  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  requirements  described  below 
have  been  submitted  to  OMB  for 
extension  approval.  This  collection  of 
information  will  not  be  required  until  it 
has  been  approved  by  OMB. 

The  coliection  of  information  will  be 
achieved  through  the  use  of  the  Federal 
Subsistence  Hunt  Permit  Apphcation. 
This  collection  information  will 
establish  whether  the  applicant  quaUfies 
to  participate  in  a  Federal  subsistence 
hunt  on  public  land  in  Alaska  and  will 
provide  a  report  of  harvest  and  location 
of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  vdsh  to 
participate  in  specific  subsistence  hunts 
on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
vdldhfe  populations.  The  annual 
burden  of  reporting  and  recordkeeping 
is  estimated  to  average  0.25  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  imder  this  rule  is  less  than 
5,000,  yielding  a  total  annual  reporting 
and  recordkeeping  biu-den  of  1,250 
hours  or  less. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
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to:  Infonnation  Collection  Officer,  U.S. 
Fish  and  Wildlife  Senice,  1849  C  Street, 
N\V,  MS  224  ARLSQ.  VVashinglon.  DC 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (Subsistence),  Washington,  DC 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  .^ct  are 
established  under  Subpart  B.  Such 
requirements  will  be  submitted  to  0MB 
for  approval  prior  to  their 
implementation. 

Economic  Effects 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  virill  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
nlemddng  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatorv  Flexibility  Act. 

This  rulemaking  will  impose  no 
Significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
ammunition,  snowrnachine.  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but,  the 
fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  they  will 
not  be  significant. 


In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
it  is  estimated  that  2  million  pounds  of 
meat  are  harvested  by  the  local 
subsistence  users  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound, 
would  equate  to  $6  million  State  wide. 

Title  Vtn  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likevnse,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  that  these 
proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

The  Departments  have  determined 
and  certi^  pursuant  to  the  Unfunded 
Mandates  Act,  2  U,S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  miUion  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities. 

Drafting  Infonnation — These 
regulations  were  drafted  by  William 
Knauer  imder  the  gviidance  of  Thomas 
H.  Boyd,  of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage.  Alaska.  Additional  guidance 
was  provided  by  Peggy  Fox,  Alaska 
State  Office .  Bureau  of  Land 
Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  John  Borbridge,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Ken  Thompson,  USDA-Forest  Service. 

List  of  Subjects 
36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 


Area 


Forests,  Public  lands.  Reporting  and 
recordkeeping  requirements,  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  lands. 
Reporting  and  recordkeeping 
reqxiirements,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242,  and  Title 
50,  Part  100,  of  the  Code  of  Federal 
Regulations,  are  proposed  to  be 
amended  as  set  forth  below. 

PART  —SUBSISTENCE 

MANAGEMENT  REGULATIONS  POP 
PUBLIC  LANDS  !N  ALASKA 

1.  The  authonty  citation  lor  both  36 
CFR  Part  242  and  50  CFR  Part  100  is 
proposed  to  continue  to  read  as  follows: 

Aadiority:  16  U.S.C.  3,  472,  551,  66«dd. 
3101-3126;  18  U.S.C  3551-3586;  43  U.S.C 
1733. 

Subpart  C — Boa'-d  Dete.Tninations 

2.  In  Subpart  C  of  36  CFR  part  242 
and  50  CFR  part  100,  §  _.24  is  revised 
to  read  as  follows: 

§_ .24     Customary  anc  tradmorjal 

use  aeterrrvinattons 

laj  Rural  Aiasita  residents  of  the  listed 
communities  and  areas  have  been 
determined  to  have  customary  and 
traditional  subsistence  use  of  the 
specified  species  on  Federal  public 
lands  in  the  specified  areas.  When  there 
is  a  determination  for  specific 
communities  or  areas  of  residence  in  a 
Unit,  all  other  commimities  not  fisted 
for  that  species  in  that  Unit  have  no 
Federal  subsistence  for  that  spwcies  in 
that  Unit.  If  no  determination  has  been 
made  for  a  species  in  a  Unit,  all  rural 
Alaska  residents  are  eUgible  to  harvest , 
fish  or  vnldlife  under  this  Part. 


Species 


Determination 


(1)  WildlHe  determlnatlans 


and 


Rural  restdents  of  Unit  1(C)  and  Haines,  Gustavus.  Klukwan. 
Hoonah. 

Rural  residents  of  Unit  1(A)  except  no  subsistence  for  residents  of 
Hyder. 

Rural  residents  of  Unit  1(A),  Petersburg,  and  WrangeH,  except  no 
subsistence  for  residents  of  Hyder. 

Rural  residents  of  Unit  1  (C),  Haines,  Hoonah,  Klukwan,  Skagway.  and 
Wrangell,  except  no  sutaistence  for  residents  of  Gustavus. 

Residents  of  1(D). 

Rural  residents  of  1  (A)  and  2. 

Rural  residents  of  Unit  1  (A),  residents  of  1  (B),  2  and  3. 

Rural  residents  of  1  (C)  and  (D),  and  residents  of  Hoonah  and  Gusta- 
vus. 

No  sut»sistence. 

No  determination,  except  no  subsistence  for  resktents  of  Petersburg, 
Kupreanof  and  outtying  areas. 

Residents  of  Haines.  Klukwan,  and  Hoonah. 
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Area 


Species 


1(B)   The   Stikine   River    .-irainages 

ooty 
1(B)  Nortti  of  me  ^eCon;*-^    'Juace' 

and  HO  Befners  Bay. 

1(D) 

Unrt  2  „ „„. ». 


Unit  3 


Unrt  4  ... 
4    


4    

jnrt  5 


5   

Unrt  6(A) 


Remainder , 


6  (C)  and  (D) 

5   

5  


Unit/ 
7  


7,  B*'Own  MountaiP  hunt  a^ea 

7  

7  „ 


Units 


3  

3  ^ 

8   

unrt  9(D) 

9  A     c  and(D) 

9(8/      

9(E) 

9(A)  and  (B)  

9(C)  

9(D) 

9(E) 


9  (A).  (8).  (C)  and  (E) 

9<D)  ..„ 

9(B) ^... 


9  Remajnde/ 
9 


Unrt  10  UnimaK    sia^d 

10  Remainder , 

10       , 


Unit  11 

11  

11  


11 
11 

11 


Moose 


Moose 


Moose  

Brown  Bear 

Deer  

Deer 


Brown  Bear 
Deer  


GkMtt 


Brown  Bear 

t)eer  

Moose  

BlackBear  . 

Black  Bear  . 
Brown  Bear 

Goat  

Moose  

Wotf 


Brown  Bear 

Caribou  

Goat  

Moose  

Sheep  

Brown  Bear 


Deer „.. 

Bk 

Goat  

Bison  

Brown  Bear 
Brown  Bear 
Brown  Bear 

Caribou  

Caribou  

Caribou  

CaritxHj  


Moose 
Moose 
Sheep  . 

Sheep . 
WoM  .... 


Caritx>u 
Caribou 
Wotf 


Bison  

Brown  Bear 
Caribou  *. 


Goat  .. 
Moose 


Sheep 


Determination 


'  ;A;  ana  residents  o*  umi 
and  3.  and  residents  o* 
,  and  Mover's  Chuck. 


5  2  and  3. 
Pon  AlexarKler. 


Port 


and  5(D),  exceo! 


it> 


ex ceot  "0  sijDSisterx:e  for  Whittier. 


rana'^  anc  English  Bay. 


No  determination. 
fsJo  sut)Siste'x;e 

Residents  of  Unrt  1(D). 

No  sut>SiSterx;e 

Rural  residents  o*  unit 

Re»dents  of  Unit  1(B) 
Protection,  Pt.  Baker 

Residents  of  Unit  4  and  Kake 

Residents  of  Unit  4  and  residents  o*  Kake,  Gustavus  Haines,  Peters- 
burg, PL  Bai<er,  Kiukwan.  Port  Protection,  Wrangeli,  and  vakutat. 

Residents  of  Sitka,  Hoonah   Tenakee,  Pelican,  Funter  Bay.  Angoon, 
Port  Alexander  and  Elfin  Cove. 

Residents  of  YaKutat 

Residents  of  Yakutai 

Residents  of  unit  5iA) 

Residents  of  Yakutat  and  'eside^ts 
sistence  for  Whittier. 

Residents  of  Unrt  6(C)  and  6  D 

No  sut>sistence. 

Rural  residents  of  Unrt  6  (C)  and  (D). 

No  subsistence. 

Residents  of  Unrts  6.  9,  10,  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickaloon  and  1&-26. 

No  sut>sisterx». 

No  subsisterx;e 

Residents  of  Por^ 

No  subsistence. 

No  subsistence. 

Residents  of  Okj  Hartwr,  Akhiok,  Larsen  Bay,  Kartuk,  Ouzinkie,  and 
Port  Lions. 

Residents  of  Unrt  8. 

No  subsistence. 

No  subsistence. 

No  subsistence. 

No.  subsistence. 

Residents  of  Unrt  9(B). 

Residents  of  Chignik  Lake,  Ivanof  Bay  and  Penvville. 

Residents  of  Unrts  9(B),  9(C)  and  17. 

Residents  of  Unit  9(B),  9(C),  17  and  residents  of  Egegik. 

Residents  of  Unrt  9(D),  and  residents  of  False  Pass. 

Residents  of  Unrts  9  (B),  (C),  (E),  17,  and  residents  of  Nelson  Lagoon 
and  Sand  Point 

Residents  of  Unrt  9  (A),  (B).  fC)  and  (E) 

No  subsistence. 

Residerrts  of  lliamna,  Newnaien  Nondanon,  Pedro  Bay,  and  Port 
Alsworth. 

No  determinatkin. 

Residents  of  Unrts  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickakx>n  and  "  6-26 

Reskjents  of  False  Pass. 

No  determinatron. 

Residents  of  Units  6.  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickaloon  and  1 6-26. 

No  sut}sistence. 

No  subsisterx;e. 

Mentasta  Herd— reskJents  of  Units  11,  12  (along  Nabesna  Road)  and 
13  (A)-(D)  and  the  residents  of  Chickaloon. 

No  subsistence. 

Residents  of  Unrt  11.  resioenis  of  Unrt  12  (along  Nabesna  Road)  and 
Unrt  13  (A)-(D)  and  the  residents  of  Chckaloon. 

ReskJents  of  communrties  and  areas  of  Chisana,  Chistochina,  Chltina, 
Copper  Center,  Gakona.  Glennallen,  Gulkana,  Kenny  Lake, 
Mentasta  Lake,  Siana.  McCarthy  Soutn  Wrangell'South  Park, 
Tazlina  and  Tonsina:  Residents  along  the  Tok  Cutoff — Milepost  79- 
110  (Mentasta  Pass),  residents  along  the  Natiesna  Road — Milepost 
0-46  (Nabesna  Road),  and  residents  aiong  :^e  McCarthy  Road — 
Milepost  0-62  (McCarthy  Poad.  However  nc  suosistence  for  the 
communities  and  areas  o*  Cantv-eil.  Lake  Louise  ^axson,  North 
Slana  Homestead,  South  Siana  Homestead.  Sourdough, 
Tanacross,  Tok,  residents  along  the  Lake  Louise  Road — Milepost 
0-14;  reskJents  on  the  Glenn  Highway— Milepost  78-180  (east 
Glenn  Highway  and  west  Gienr  ^tgh^/ay). 
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Area 


11 
11 
11 


Unit  12 

12  

2  .. 


0(J6CIvS 


DeteTm  nation 


Wolf 


jjrx^    •■>;    -eSh 


Grouse  (Spnjc*    Biije    Pu'ffec  anc 

Sharp-taited; 
Ptarmigan       Rock,      A'iilo\^     anc 

Whrt&-tailec!' 

Brown  Bear        

Caribou-Neichina  t-ierd  ~. 

Canbou-40  Mile  Here 


'2    -South   0*   a    line   fror    Noyes     Moose 
Mountain,  southeast  of  the  con- 
fluerx^  of  Tatscnunda  Creek  to  | 
Nabesna  Rrver 
"2    East   of   the    Nat)esna    River      Moose 
south  o<  the   Winter   '^'aii   from 
Pickerel   LaKe  to  the   Canadian  |' 
Borcler 

'2  Remainder  of  Unit  12 ',  Moose 

Sheec 
Sheep 
Wotf  ... 


'2.  To»<  Management  area 

'2  Remainder  of  Unit  12 


Unit  13 
13  


Brown  Bear  

Canbou  Nietehma  He.-d 


13(E) 


Cantxju 


13(D) 

13  

13(E) 


Goat    .. 

Moose 

Moose 


13    Tot<    a'TC^' 
Areas 

13(D)  

13  


)e!ta    Ma.nauemen;     Sheec 


13 


13 


Unft  14  (B)  and  (C) 

14  

14  


Sheep 
Wotf  ... 


14  (A)  and  (C) 

Willi    1  D{w/    ••••••••••••••••••••••••••••••»•••• 

15  Remainder » 

15  

15iC',    Por*   Graham   and   English     Goat 

Bay  hunt  areas 

15(C).  SekJovia  nunt  a^ea 

15(A)  ~ 

15  (B)  and  (C) ~ 

1 5  

15  


Grouse    ;Spfavoe     Biue     ".jfted  & 

Sharp- tailed: 
PtamnQan     (Rock,     Aiiiow     anc 

White-tailed). 

Brown  Bear  _ 

(aoat  — ~. 

Moose  „ - - 

Sheep   

BiacK  Beaf   _ 

Black  Bea'  

Brown  Bear  „„ — . 


15 


Unit  16 
16(A) ... 
16(B) ... 

16  

16  


16  

16  - 

Unit  17(A) 


Goat  _ 

Moose  » 

Moose  ~. ~~ 

Sheec  

!>tarmtgan     (Rock,     Wiltow    and 

White-tailed' 
Grouse  i  Spruce,  Blue,  Ruftea  anc 

Sharp- tailed). 
Brow"^  Eiear  _ _.~ 

Moose  .^^....._......... 

Sheep .-" 

Wolf - 

Grouse  .Spruce,  Bue    f^jttec  arx: 

Sharp- tailed 
Ptarmtgar       Rock,      Wilio*      anc 

Whfte-iailed 
Brown  Bear  


ResKients  o'  Jncts  6   5    10  (UrwnaK    ssa^x:  >nr.     ■ 

aents  0'  ChicKaioon  and  ''6-?6 
ResKSents  o'   -.nrts      '     '  •   aii,:"  Tte  '"s>Of"iti    :>•    ., *i'>,aioon  15,  16, 

20^C:   22  and  23 
Residents  o'  units  ■".   "c  a.'x:  ">e  -ssioents  j'  ..hio^oon  15,  16, 

co^  J     £ t:  anc  t  J. 
Nc  subsistence 

Bestoents  o<  N>ortriw3v  a'x'  'eth'. 
Residents  o'  „ni'   "l"     xkT-  :■•  A'a-xjeii-b:    t'lai-  Natio'ia,  --a-^   ,3-»; 

p'esenve  a'x:  'u^a,  'esioems  ,0"  j'v  2C    Z    anc;    t 
Resioents  ;■••  jnr   ' '    nctr  :>'  62nc  Da'abe^    excivxiiric  North  Siana 

•-lon-iesteac  an^:  Soijt*"  Sia^ia  -rjmtistead    anc  'esioents  of  Unit  12. 

13  (A)-<D)  anc  tnt-  -psioents   'j'   >»cKak,x)f  a^vc  'estocts  "'  Do* 

Lake. 
Residents  of  Unit  12. 


Res>oents  of  Unit  12  anc  esioenxs  of  Dot  Lake  and  Mentasta  Lake. 

No  subsistence 

No  detefiTunaoor, 

Resktonts  of  Units  6.  9,  10  (Unimak  IsJand  oniy),  1 1-13  and  the  resi- 
dents of  Chicka»oo'^  and  16-26. 

Nc  suosistence 

Residents  o*  „.n;*j  "",13  and  tN=  -fsioents  of  Ch»ckai'T''>'~  and  12 
aiong  NaDesna  Road). 

Residents  :•'  Mc>^  nley  Vilage  a  j  •"-  i-ea  akxig  the  Partes  Highway 
per^ee^  -nuepost  216  and  :'3-  e!::«pt  no  subsistence  for  residents 
of  Denat^  Nat)<:>na   Pa-"  neaaoL^ne^s) 

Nc  sjt>sis;e'xe 

Pesioenis  0'  unit  13  anc  *ne  -esiOeTs  :-'  J.^»>.>ai-,»^., 

Residents  o'  McK^nie.  .  iiiaoe  an;:  ">=  a"%  a>'>ic  :"'<(■  "a'k.s  M'lo'nwav 
t>etweer  miieof'S"  i  "t  a'x;  2?,i-  exrep!  'k  suDsiste^x*  iO"  -e&Kje.nti 
,.-■  :3ena^  Natioria   p.^'v  neac)o-.>ane^). 

Nc  sjDSistence, 

No  suDsistence 

Restdents  of  jnits  6,  9.  10  {Unima»    siax:  only),  11-13  a^^;"   •^sije-j 

of  Ctiickaioor  and  16-26. 
ReskJents  c  jnits  11,  13  arxj  tn?  '»<.i-jeTt.s  .r  ::nii>,aioon,  15,  16, 

?0(D'    2,  h  23 
Residents  ot  -nits  11,  13  anc  tne    esKsents  of  Chickakxtn,  15.  16, 

20(D),  22  &  23. 
No  sutiststence. 
No  subsistence. 
No  sutKistence 
No  suosistence 

Residents  o*  -^o^  o'a'-a""  a-x-  Na"»aiek  only. 
No  suBsistence 
No  suPsistentfi 
Restoents  :'  Port  Graham  and  Engfeh  Bay. 

'^esioef"^ts  SeiOcvis  a'??. 

Nc  'ijtisistence 

Resioents  o'  N'inicii^    'sia'"'vva>e"   Port  Graham,  and  Sektovia. 

Nc,  sjr!s=s'ence. 

Resioents  :>•  Units  11.  13  and  the  residents  of  Chickakxxi,  15,  16, 

20:  D    22  and  23. 
Resioeni,<^  ;r  Units  11,  13  and  the  residents  of  (Dhickakjon.  15,  16, 
I      20. C     22  ?.-^z  23. 
No  &jOs>sier-«ce 
No  sjbsistei'K-e 
Resioents  o'  ^nr;  "SlB). 
Nc  suDSistenae 
Residents  o'  jmts  g   5,  10  (Unimak  Island  only).  11-13  a-^c  me  -o^> 

dt-nts  0'  Cnicxaioon,  arxl  16-26. 
Residents  y  ,  '  tts  11,  13  and  the  residents  of  Chickakxxi,  15,  16, 

Residents  o*  ^nits  11,  13  and  the  residents  of  Chickakxyi,  15,  16, 

20,2     22  and  23. 
Residents  o(  Unit  17,  ano  estoents  of  Gooonewb  bix,  a  c  -  aonum. 
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Area 


17  (A)  and  (B)  ^hos^  :>ort,c'-s 
north  and  west  o*  ^  "^(-  :>^;g^'- 
ning  from  the  j^it  '8  iX)i,«ja'7 
at  the  northwest  enc  o'  Nene.OK 
Lake,  tc  the  sout'Te'--  3<jin'  3f 
upper  'ogiaK  u-HKe  a-ii  nortn- 
east  to  the  lortherr  ;,>cint  of 
NuyakuK  ^ane.  northeast  to  the 
point  wnere  the  unit  •  '  oound- 
ary  intersects  the  Shotgun  Hills. 

17  (B)  and  (C)  

1 7 „.... 

"7  i  A ;  and  i  B  ^  "^Qse  oor»;or;s 
north  and  wes!  ot  a  'irv>  neq""- 
ning  tron  the  -nil  '8  Doondar,- 
at  tfie  northwest  end  o'  NenevoK 
Lake,  to  the  souther"  point  3f 
Lipper  Togiak  LaKe  and  no^»^^- 
east  to  the  northern  point  of 
NuyaKuk  Laxe  northeast  to  ttie 
point  where  the  Unit  17  bound- 
ary intersects  the  Shot^jn  HiJIs. 

'7  (A)  and  (B)  Those  portions 
nortti  and  west  of  a  line  begin- 
ning from  the  Unit  '3  boundary 
at  ttie  norttnivest  end  of  Nenevok 
Lake,  to  the  southern  point  of 
upper  TogiaK  ^ake,  arxl  north- 
east to  the  nofttiem  point  of 
Niuyakuk  Lake,  northeast  'c  the 
point  where  the  Unit  '  '  Dound- 
ary  intersects  ttie  Shotgun  Hills. 

'7iA)       

1  7  (B)  and  (C)  

17  , 

Unit  '8  

1 8  

3     

'3  North  "f  the  '_,Kor  3iver  

'3  Re'Tiainder    

•  8  

■  8  _ 

18  

Unit  19  (C),  (D)  

19(A) 

98-  

9!C( 

9i  D  i  

•9   A)  and  (B)  

9(C  I   

9(D)  


Species 


Brown  Bear 


Brown  Bear 
Caribou  


Caribou 


Moose 


Moose 
Moose 


Wolf 


Black  Bear 


Brown  Bear 


Caribou    (Kibuck    caribou    herd 
only). 


Caribou   (except   Kilbudt  caribou 
herd). 


Caribou   (except   Kilbuck  caribou 
herd). 

Muskox . 

WoK 


Bison  

Brown  Bear 

Brown  Bear 
Brown  Bear 
Brown  Bear 


Caribou 

Caribou 
Caribou 


Determination 


Residents  of  Kwethluk. 


Resxtontsof  Unit  17. 
ReskJents  of  Units  9(B).  17  and 

River. 
ResKlents  of  Kwethluk. 


residents  of  Lime  Village  ana  Stooy 


ReskJents  of  Kwethluk. 


ReskJents  of  Unit  17  and  residents  cf  Goodnews  Bay  anc  Platinum, 

ReskJents  of  Unit  17.  ano  'esioents  c  Nonaaiton.  Levetock, 
Goodnews  Bay  arxj  Platinum 

Residents  of  Units  6,  9,  "0  lUnimak  isiana  oniyi  ■  ■-•,3  ana  the  'esi- 
dents  of  Chfckaloon  and  •5-26 

Residents  of  Unit  18,  "-esidents  of  Unit  '9(A,'  nving  downstream  of  tne 
Hotakuk  River  and  residents  of  Chuathbaiuk.  Aniac  ^ower 
Kalskaq,  Holy  Cross.  StetJbins,  St.  fvlichaei,  and  "^ogiak 

Residents  of  Akiachak.  Akiak.  Eek,  Goodnews  Bay,  kwethUK,  Mt.  Vil- 
lage, IMapaskiak,  Platinum,  Quinnagak,  St.  Mary  s,  and  "uiuksak 

INTERIM  DETERMINATION  Bv  peDERAl  SuBSIS'^ENCE  BOARD 
(12/18/91):  residents  o*  Tuluksak,  Akiak,  Akiachak,  Kwethluk  Beth- 
el, Oscanfllle,  NapasKiak.  Napakiak  Kasigiuk,  AtmanthiuaK, 
Nunapitchuk,  Tuntutliak.  Eek.  Qumhagak,  Goodnews  Bay,  Platinumi, 
Togiak,  and  Twin  Hiils 

Residents  of  Alakanuk,  Andreafsky,  Chevak,  Emmonak   nooper  Bay 
Kottik,  Kwethluk,  Marshall,  Mountain  viiiage    Pnot  Station,  Pitka  s 
Point  Russian  Mission    St    Mar>s.  St,  Michaei,  Scammon  Bay, 
ShekJon  Poin*  and  Stebbms 

ReskJents  of  Kwethluk 

Resklents  of  Unit  18  anc  residents  of  Upper  Kalskag. 

No  sut>sisterx:e. 

Resklents  of  Units  6   9,  -0  iUmmak  island  only),  11-13  and  the  res- 

dents  of  Chttkaioon  and  1 6-26 
Ite  subsistence. 
ReskJents  of  Unit  19  (A),  (D/,   anc   -esiaents    jf  "^uiuksai'     Lower 

Kalskag  and  Kwethluk. 
ReskJents  of  Kwethluk. 
No  subsistence. 
ReskJents  of  Unit  19  (A)  aiid  (D),  and  residents  of  Tulusak  and  :.ower 

Kalskag. 
ReskJents  of  Unit  19  (A)  and  (B)  and  Kwethluk:  and  residents  of  Unit 

18  in  Kuskokwim  Drainage  and  Kuskokwim  Bay   3unna  the  wi.nter 

season 
ReskJents  of  Unit  19(C),  anC  residents  of  L.me  village    McGrath, 

Nikolai,  and  Te«da. 
Residents  of  Unit  19iD;,  and  residents  of  ..'me  village   Sleeimute  anc 

Stony  River. 


UMI 
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Area 


species 


19  (A)  and  (B) 


19(C) 
19(D) 
19  


Unit  20(D) 

20(E)   - « 

20   (A).    IC)    fDelta    Yanert^   and 

20(C)  herds)  ana  (D). 
20(D)  and  20(E)  ..- 


DeterrTB  nation 


20(A) 


20(B). 

20(B^ 

20(C) 


20(D)  

20(F) 

20    Tok    and    Detta    Management 

Areas. 
20  - 


20(D)  .. 

20(D)  .. 

Unit  21 
21  


21  (A)  and  (E) 
21(A) 


21  (B)  and  (C) 

21(D)  

21(E) 

21  ...™ 


Unit  22 
22(A) ... 


22  Rernainoer   ... 


Moose  i... 

Moose  

WoM 


i9. 


Ivtoose  _ _.„„ Restoents  of  unit  '6  *Tt^ir  Kas>i!>'W!f"  "'-e 

anc  irx^iLXling  the  Jcyinscw"  R-ve'    ;:nc  'jrwi 
BesKlents  ot  jni!  '  & 
Resioents  o'  ^"^i"  '?  anc  'esioents  :r  ._aMe  Mi-x+iuf^na 

ResKlents  o*  „iit5  6   -    ' :.    .,  ii'-Tac  .s.a^^c  a;v. .       --c  arc 


jfjsrea'^  ''^n 


•le  resi- 


Bison  

Brown  Bear 
Cantx)u  


Cantx)u  40-Mi(e  Herd 
Moose    


Moose 

Moose 

Moose 


jse'^oxjs 


.ra   ■'^SKye'",s 


Moose 
Moose 

Sheec 


Wolf 


Grouse  iSoruce,  Blue    ^u^led  and 

Sharp- tailed ' 
Ptarmigan      (Rock.      Willo*      ano 

White-tailed). 

Brown  Bear  . 

Canbou     Western    Arctic   Caribou 

Hera  only. 
Cantxiij   ~~ 


22D ~ — ......~ Moose 


22(B) , 

22(C) 

22(D) 

22(E) 

22D.. 


Moose 

Moose 
Moose 
Moose 
AoW  ... 


Brown  Bea' 
CariDOu     ... 


Caribou 


22 


22 


Unit  23 
23  


Muskox 
Muskox 
Muskcx 
Muskox 
Wo»f 


dents  o<  ChicKaicxT"  anc  'S-^fe 
Uo  subsistence 
^4o  subsistence 

Ho  Oeterminatjor   except  x  sjDs^ste'x^  '.y  -esioef^tj 
of  The  Denai   Nationa!  ^aj>  Meaoaiia-^e'-s 

Residents  of  jmi  "2  nof"  o'  W-anoei'  ==a^  ■P'ese'^'e 
ot  20  C :  anc  'es»oents  3*  20<  E 

ResK3ents  o'  Cantweh  Mmtc  a'x;  '>te'~,and.  McMnie*  » '!sa.af-  •-"-  a'l-a 
atc-tc  ttie  ^an<.s  Mighwa*  oetweer  --rieposts  I '  "■  anc  ZSr  -^'rept 
nc  sjDsistence  to?  'estoe^ts  :•  'x>;;senoids  ?■'  ■'w  Z'fna!  Nai>.>;-ial 
Parv  Heaoquaners 

Mintc  Flats  Mar^agement  Area— -■esKJe'-its  o'  Mn;c  anc  Nenana 

Rernainoer— rura' 'esioents  of  jrv:  20' c  anc  ■es.oe'^'J  :•'  Nenana 
and  Tanana 

Rural  'esioents  o-  .nn  20(C)  (except  :na'  :>.5nior  A-rtni-  ::.enal'  Nte- 
tiona  '=an<  anc  P'eserve  and  that  pcxTiO'-  eas'  ,:'  '^  *"KianiKa 
Rrv-e''  anc  'esioents  of  Carttwell,  Maniev  Mi"tc  \e--?.-'Vr.  v~>e 
Pants  Hignwa»  *:rorr  mitepost  300-309  NiKOia  'ana".a  *r...aa 
McKiniev^ViUage  anc  tne  area  atong  :ne  "-^'Arxs  "'a"wa>  ne'we*-- 
-niteposts  2' 6  anc  239  V:  suDsistence  to-  -esKjents  c'  nousenoids 
0'  tne  Denai-  Nationa   ^ar*  ^eaoQaate^s 

Rurai  resioents  ot  wnn20C    anc  -esioentj;  y  'an.aces.? 

ResKlents  of  J  nit  20(F).  Mamev   Mi"ic  anc  Steven;  .maoe. 

hie  subsistence. 

Resioents  of  Jnits  6.  9,  10  (Unimak  Island  on»y),  11-13  and  the  resi- 
aents  of  Chickaloon,  and  16-26. 

Residents  of  L-'nts  11,  13  arv!  rte  'P.siOents  of  CNckatoon,  15,  16. 
20iC:,  22  and  23. 

Residents  of  units  11,  13  anc  "ne  -esiOe^ts  o'  .""-■u^f.a.ooa  15,  16, 
,      20(D  .  22  ana23. 

Rural  'esOents  of  Unrt  21  and  23. 
'  Residents  ol  Unit  21(D)  west  of  ttw  Koyukuk  and  ^unor-  Rivers,  aix: 
'esidents  ot  23  and  24. 

Residents  of  Unrt  21(A)  and  Aniak,  ChuathoaiuK,  Crooked  C^eek, 
Graviinc.  Holy  CroM,  McGra«h,  Shageli*  and  Takotna 

Residents  o'  onit  21  (A),  (E).  "^aKct^a  McG'•at^  inian  ana  GrooKed 
Greet" 

Resioents  o'  Jnit  21  (B)  and  (Q.  resoef-ts  ,,v  'ana'-a  knc  3a>*^na 

Residents  of  unit  21(D),  and  reskients  a*  ".jsha  anc  ^uc. 

Residents  of  Unit  21(E)  anc  ^esKW-t!-    •  «.jssk3^  Missko'- 

Residents  of  Units  6.  9,  -C  vummax  s.anc  an!,,,  ■ '.  -.3  anc  me  resi- 
oents of  ChicKaioon,  and  16-26. 

Resioents  ot  Unit  22. 

ReskJents  of  Unit  21(D)  west  of  the  Koyukuk  anc  •  jKon  Rivers,  and 
esidents  ot  jnts  27  except  reskJents  ot  Sl  Lawrence  Island),  23, 
:4  anc  'esioents  :;'  «otti»>.  Emmonak,  MarshaN,  Mountain  Vlage, 
Ptoi  Statw  E^'tKa  &  -oin:  s.^ssia-  M-ssio-  S*  Ma'%'  ?  Snetrior 
!=oint.  anc  .AiaKanuK. 

Resioents  of  Unit  21(D)  wes-  '  "■»  ■  oyukuk  and  Yukon  Rrvers,  and 
-esidents  of  Units  22  (except  re&ioents  of  St.  Lawrence  Island).  23, 

Resioents  of  Unit  22. 
Resioents  of  Unit  22(B). 

Resioents  n«  Jnit  22(C). 


23  soutti  ot  Kotzetjue  Sound  and 
west  of.  and  including,  the 
Buckland  River  drainage. 


Grouse  (Spruce,  Blue,  Ruffed  and 

Sharp^tailed) 
Ptarmigan     (Rock      wsiiow     and 

White^aHed). 

Brown  Bear  

Canbou    Westem   Arctic   Caribou 

Herd  only 
Caritxiu    Western    Arctic    Gantxxj 

i-ierd  only. 


Resioents 
Residents 
Resioents 
dents  0' 
Residents 


unit  22(D)  excjorK;  St.  Lawrence  Island. 
><  unit  22(E)  exduding  LittJe  Dk>mede  Island. 
0'  Units  6.  9.  10  fUnimak  Island  only),  11-13  and  the  res»- 

ChpCKaiCKJr-  anc  "^-?': 

of  units  ■.■. ,  '3  anc  '-'^.e  residents  ot  Chk*ak)on,  15,  16. 

20(D).  22,  anc  23. 
Residents  of  umts  11,  13  and  the  reskJents  of  Chrckakxxi,  15,  16. 

20!Di.  22  and  23. 
Pjrai  residents  of  Units  21  and  23. 
Residents  of  Unit  21(D)  west  of  the  Koyukuk  and  Yukon  Rivers,  and 

-esidents  of  Unit  23,  24,  and  26(A). 
Residents  of  Unit  21  (D)  west  of  the  Koyukuk  and  Yukon  Rivers,  and 

residents  of  Unit  22  (except  reskJents  of  St.  La--^  x  e  Island),  23. 

?4   anc  26(A). 
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Area 


ISS 


23  Remainder , 


23  

23  Soutti  of  Kotzebue  Sound  and 
west  of  and  including  the 
Buckland  River  drainage. 

23  Remainder 

23  _ 

23  „.... 


23  

23  

Unit  24 

24  

24  

24    , 


Unit  25  

25(A) __ 

25(D)  West 

25(D)  Remainder 
25(A) 


25  (B)  and  (C) 
25  


Unit  26 
26(A)  ... 
26(B)  ... 
26(C)  .. 

26  

26(A)  .... 


26(B) 

26(C)  

26  (A)  and  (B) 
26(C)  


26 


Species 

CaritXHJ  otfier  than  the  Western 
Arctic  Cafibou  Herd. 

Moose  

Muskox 

Muskox 

Sheep  

Wo« 

Grouse  (Spruce,  Blue,  Ruffed  and 

Sharp-tailed). 
Ptarmigan     (Rock,     Willow     and 

White-tailed). 
Brown  Bear 

Moose  „... 

Sheep _ 

WoH _ 

Brown  Bear 

Moose  „ 

Moose  

Moose  

Sheep „ , 

Sheep _.;. 

Wolf 

Brown  Bear 

Caribou  „ 

Caribou  

Caribou 

Moose  

Musltox 

Musk  Oxen 

Musk  Oxen  

Sheep  

Sheep  

Wolf 


Determination 


No  determination. 

Residents  of  Unit  23. 

Residents  of  Unit  23  South  of  Kotzebue  Sound  and  west  of  and  m- 
eluding  the  BucMand  River  drairtage. 

No  subsistence. 

Residents  of  Unit  23  north  of  the  Arctic  Circle. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickaloon,  and  16-26. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16, 
20(D).  22  and  23. 

Residents  of  Units  11,  13  and  the  residents  of  Chickaloon,  15,  16. 
20(D),  22  and  23. 

Residents  of  Unit  24  and  Wiseman,  but  not  including  any  other  resi- 
dents of  the  Dalton  Highway  Corridor  Management  Area. 

Residents  of  Unit  24,  and  residents  of  Anaktuvuk  Pass,  Koyukuk  and 
Galena. 

ReskJents  of  Unit  24  residing  north  of  the  Arctk;  Circle  and  residents 
of  Allakakef,  Alatna  Shti  Anaktuvuk  Pass. 

Residents  of  Units  6.  9.  10  (Ummak  island  only).  11-13  and  the  resi- 
dents of  Chickaioo'-  and  16-26 

fto  subsistence 

Resklents  of  Uncs  25iA,  and  25(D). 

ReskJents  of  Beaver  Bircn  Greek  and  Stevens  Village. 

ReskJents  of  Remainder  of  Unit  25 

Residents  of  Arctic  Viliage,  Chalkytsik,  Fort  Yukon,  Kaktovik  and 
Venetie. 

No  subsistence. 

ReskJents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickatoon  and  16-26. 

Residents  of  Unit  26  (except  the  Prudhoe  Bay-Deadhorse  Industrial 
Complex)  and  residen's  o(  Anaktuvuk  Pass  aruJ  Point  Hope. 

Residents  of  Unit  26  and  the  residents  of  Anaktuvuk  Pass  and  Point 
Hope. 

ReskJents  of  Unit  26  ana  >^e  'esidents  ot  Anakiuvuf  Pass  and  Point 
Hope,  and  Wiseman 

ReskJents  of  Unit  26  and  tne  residents  of  Anaktuvuk  Pass  and  Point 
Hope. 

ReskJents  of  Unit  26.  (except  the  Prudhoe  Bay-Deadhorse  Industrial 
Complex),  and  residents  of  Point  Hope  and  Anaktuvuk  Pass. 

Residents  of  Anaktuvuk  Pass,  Atqasuk,  Barrow,  Nuiqsut,  Point  Hope, 
Point  Lay,  ana  Wamwright. 

ReskJents  of  Anaktuvuk  Pass,  Nuiqsut,  and  Kaktovik. 

ReskJents  of  Kaktovik. 

Residents  of  Anaktuvuk  Pass,  Kaktovik,  Nuiqsut  and  Wiseman. 

Residents  of  Arctic  Village.  Chalkytsik,  Fort  Yukon,  Kaktovik,  Nuiqsut 
and  Venetie. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and  the  resi- 
dents of  Chickaloon  and  16-26. 


(2)  Fisli  and  shellfish  determinations 


KOTZEBUE-NORTHERN  AREA— 
Northern  District. 

Kotzebue  District  

NORTON  SOUND— PORT  CLAR- 
ENCE AREA. 

YUKON  AREA 


KUSKOKWIM  AREA 


AB  finfish  _...„ 

Salmon,  sheefish,  char 

Salmon  _ 

Salmon 

Yukon  River  Fall  chum  salmon  

Freshwater  fish  species,  including 
sheefish,  whitefish,  lamprey, 
txjrtrat,  sucker,  grayling,  pike, 
char,  and  blackfish. 

Salmon _ „ 

Flainbow  trout 

Pacific  cod  


Residents  of  the  Northern  District,  except  for  those  domiciled  in  State 

of  Alaska  Unit  26-B. 
ReskJents  of  the  Kotzebue  District. 
ReskJents  of  the  Norton  Sound-Port  Clarence  Area. 

ReskJents  of  the  Yukon  Area,  including  the  community  of  Stebbins. 
Residents  of  the  Yukon  River  drainage,  including  the  communities  of 

Stebbins.  Scammon  Bay,  Hoooer  Bay,  and  Chevak. 
ReskJents  of  the  Yukon  Area 


Residents  of  the  Kuskokwim  Area,  except  those  persons  residing  on 

the  United  States  military  installation  located  on  Cape  Newenham, 

Sparevohn  USAFB.  and  Tatalina  USAFB. 
ReskJents    of    the    communities    of    Quinhagak     Goodnews    Bay, 

Kewthluk,  Eek.  Akiak,  and  Platinum. 
ReskJents  of  the  communities  of  Chevak,  Newtok,  Tununak,  Toksook 

Bay,     Nightmute,    Chefomak.    Kipnuk,    Mekoryuk,    Kwigillingok, 

Kongiganak,  Eek,  and  Tuntutuliak. 
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Area 

Species 

Dete'Tiiriation 

Water's   adjacen*    -c    r-e    western-  ;  Herring  and  her^'-a  ''X'    

-iesidP^'s  A'-'ir  2r  -nsies  ■;:'  ""it-  ccias'  t>?twe>e'~  **"i*^  *'es'e' -■'">".»■  "ip  of 

-nost  tic  c'  ttie  .NasKor.ant  Penin- 

tTiti  NasKooant  '^e'l'ns.jia  aixi  tne  te^~'!'i.-;i  .-■  "•*•   :-'>.,■*■►  ^rvet  and 

suia    anc   the   terminus   of  the 

on  Nunivak  isla^i^: 

SHOW"       =^:ve^      a-id      abound 

Nu-niva»<   SiB'^f" 

B":S^3-    3>^-    AREA — N.js'^.agak     Sal'^on .-. 

Residents  of  the  Nushagak  District  a-c  ^-o^^wr--'  -j-.  -3:}^-  '  -wing 
into  ttie  distnct. 

District    'XiijOing  afai'"'aqes  ^iow- 

^g  ^""tc  tie  district 

i^aKneK-K vic^en      Z-s"':'— NaK-'eK     Sa'"ion  „ 

Residents  of  the  Na^-'-e-  s-c  ■  ..-."a-  o-vp-  -i-R-.-aoes 

River  arai'^age 

NakneK-^vlcr1e«     District— iua'nna- 
Lake  Cia^v  arair^iage 

SairTion 

Residents  of  the  lliamna-lake  Ca-^  i-a  .a:> 

Togiak  Dist'ic"    "c'jdr-q  d'a^'iaoes 

Salmon     and     other     freshwater 

Residents  of  the  Togiak.  Distna    'fs-'y.a-e    drainages  flowing  into  the 

flowing  intc  trie  Oisfic 

finfish. 

district,  and  the  commufHty  of  Ma^c*  ota* 

KODIAK  AREA--exceD*  -le  Main- 

Salmon 

Residents  of  the  Kodiak  Island  Bo-i^g'    »  >  ept  those  residing  on  ttie 
KodJak  Coast  Guard  Basf^ 

'and  Dis'rict,  aii  A'aie's  aiOf^Q  tne 

soijt.isiae   0'  the  AiasKs   ^enin- 

suia  Dounded  ti\  :'^e    at^tjae  of 

Cape    Douglas     SS     52     N-.-th 

• 

atituoe        -^lastrea-       S^'eiiKof 

Strait,  ana  *vest  ot  trie  iongitude 

of    the    southern    entrance    of 

- 

Kmuya  Bay  near  Kilokak  Rocks 

, 

(57=1 122          North        latitude. 

156°20'30'  VN  ionq.tude 

KODIAK        A-EA"  «x-ec-        the 

King  crab  ..._ 

Residents  of  the  Kodiak  island  &^'  ^^-  except  ttiose  residents  on  the 

Semidi  Island    ne   No-^"    Main- 

Kodiak Coast  Guard  base. 

land,    and    the    Sou'"-    ManiarxJ 

Sections 

COOK    'Nlc'    area— For.   Sra- 

Dolly  Varden  

Residents  of  Port  Graham  and  English  Bay. 

■".a'^-   SutXliStrict 

Port      G'^aham      Suixjisf'^ict      and 

Salmon 

Residents  of  Port  Graha-  a-c  --loiis-  Bay. 

Koyuktolit<  SutxJist^ict 

TyoneK  Sjz^i'sr^'a          

Salmon „ 

ReskJents  of  the  v    age      TyoneK. 

PRIIMCE         A  _  AM        SOUND 

Salmon 

Residents  ot  the  Sojtt-rwestem  District  whch  Is  mainland  waters  from 

AREA— Souf-'-Aes'ern      District 

the  outer  point  on  ttie  north  shore  of  Granite  Bay  to  Cape  FairfieW. 

and  Grpe.'~   sa^c 

and  Knight  Islarxj.  Chenega  Island    Ba-^bridge  Island,  Evans  Is- 
land, EIrington  Island,  Latouche  Isia-c  a  >■  adjacent  islands. 

PRINCE          WILLIAM          SOUND 

Salmon 

Residents  of  the  vniaaes  ;*  Tatitlek  ana  Eiiamar 

AREA — North  of  a  tine  from  Por- 

cupine  Point   to   Granite   Point. 

, 

and  south  of  a  line  from  Point 

Lowe  to  Tongue  Point. 

YAKUTAT  AREA— Freshwater  up- 

Salmon  

Residents  of  the  area  east  ot  ^  aKuiat  Bay,  including  ttie  islands  wittun 

stream    from    the    terminus    of 

Yakutat  Bay,  west  of  ttie  Situk  River  drainage,  and  south  of  and  in- 

streams and  rivers  of  the  Yaku- 

cluding  Knight  Island. 

tat  Area  from  the  Doame  River 

to  the  Tsiu  River. 

Freshwater  upstream  from  the  ter- 

Dolly Varden  char,  steelhead  trout. 

ReskJents  of  the  area  east  of  Yakutat  Bay,  including  tfie  islands  within 

minus  of  steams  and  rivers  of 

and  smelt. 

Yakutat  Bay,  west  of  the  Situk  River  drainage,  and  south  of  and  in- 

the    Yakutat     Area    from    the 

cluding  Knight  Island. 

Doa"~e  "  .er  to  Point  Manby. 

SOUTm-EASTERN             ALASKA 

Salmon  and  Dolly  Varden  char  

Residents  of  the  City  of  Saxman.     \ 

AREA— District   1— Section   1-E 

in  waters  of  the  Naha  River  and 

Roosevelt  Lagoon. 

District  1 — Section  1-F  in  Boca  de 

Salmon  arxl  Dollv  Varden 

Residents  of  the  City  of  Saxman 

Quadra   in   waters   of  Sockeye 

^^^rfV  1    ■  r^^^    ■      «A*    **■■       *^  %^*t  J          W    W  **%^*    W       ■■■■■*•••■■»«• 

Creek    and    Hugh   Smith    Lake 

within  500  yards  of  ttie  tenninus 

of  Sockeye  Creek. 

District  2— North  of  the  latitude  of 

Salmon  and  Dolly  Varden  char  

Residents  of  the  City  of  Kasaan  and  in  the  drainage  of  the  southeast- 

the northem-most  tip  of  Chasina 

ern  shore  of  the  Kasaan  Peninsula  west  of  132°20'  W.  kxig.  and 

Point  and  west  of  a  line  from  the 

eastof  132°25'W.  tong. 

northem-most    tip    of    Chasina 

Point  to  the  eastem-nx)st  tip  of 

Grindall   Island  to  the  eastem- 

~ 

nx)st  tip  of  the  Kasaan  Penin- 

sula. 

District  3 — Section  3-A 

Salmon  and  Dolly  Varden  char  

Residents  of  the  townsite  of  Hydaburg. 

• 

w  w^^^w  *^^*     4^             ^^  >^«^%*^#v  I     ^*       r   ^       •#««•■*■**■•■•■«■• 
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Area 


Distnct  3 — Secbon  3-B  in  waters 

east     of     a     iine     from     Point 
lldetonso  to  Tranquil  Point 


Distnct  3— Section  3-C  in  waters 

of  SarVar  Lakes. 


Distnct    5 — Noft^    of    a    iine   from 
Point  Barne  tc  Bouider  Point 


Distrct  9 — Sect)on  9-A 


Dtstna   9 — SectKXi   9-8   north   of 
the  latituOe  of  Swam  Point. 

District    •()— West  of   a   line  from 
Pinta  Point  to  False  Point  Pyftus. 


Dtstnct    12 — Sotrth  of  a   line   from 

Fishery  Pont  to  south  Passage 

Point  and  north  of  the  latitude  of 

Po»nt  Caution 
Distnct  ^  3 — Section  •  3-A  south  of    Sockeye  salmon 

ttie  iatrtude  of  Cape  Eoward 
District  ■  3 — Section  1 3-B  Tortr  of     Sockeye  salmon 

the  Iatrtude  of  Redfisn  Cape.  • 

Dtstnct  13 — Section  IJ-C „ Sockeye  salmon 


Species 


Salmon  and  Dolly  Varden  char, 
and  steelhead  trout 


Salmon    and    Dolty    Varden    and 
steelhead  trout 


Salmon  and  Dotty  Varden  char 


Salmon  and  Dolly  Varden  char 


Salmon  and  Dolly  Varden  ctar 


Salmon  arxl  Dolly  Varden  ctiar 


Salmon  and  Deily  Varden  char 


Distnct  1 3 — Section  1 3-C  east  of    Salmon  and  Dolly  Varden  char 
the  iongrtude  of  Pomt  Eli/atieth. 


Distnct  14— SectKXi  14-B  and  14- 
C. 

Distnct    15 — Chilkaf    arvj    Chilkoot 
Rivers. 


IT 


Salmon,  smelt  and  Dotty  Varden 
char. 


Salmon  and  smelt 


Determination 


Residents  of  the  City  of  Klawock  and  on  Prince  of  Wales  island  within 
ttie  boundaries  of  the  Klawock  Heenya  Corporation  land  hoidings 
as  they  exist  sn  January  i989,  and  those  residents  of  the  City  of 
Craig  and  on  Pnrx;e  of  Wales  Island  within  the  boundanes  of  the 
Shan  Seet  Corporation  land  holdings  as  they  exist  in  January  1989. 

Residents  of  the  City  of  Klawock  and  on  Prince  of  Wales  islarxl  within 
the  tx)undanes  of  the  Klawock  Heenya  Corporation  land  holdings 
as  they  exist  in  January  1989.  and  those  residents  of  the  City  of 
Cratg  and  on  Pnnce  of  Wales  Island  within  the  boundaries  of  the 
Shan  Seet  Corporation  land  hokjings  as  they  exist  m  January  1989. 

Residents  of  the  City  of  Kake  and  m  Kupreanof  island  drainages 
emptying  into  Keku  Strait  south  of  Point  White  and  north  of  the  Por- 
tage Bay  boat  hartx)r 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
enptying  into  Keku  Strait  south  of  Point  White  and  north  of  the  Por- 
tage Bay  boat  hartxjr 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
enx)tying  into  Keku  Strait  south  of  Point  White  and  north  of  ttie  Por- 
tage Bay  txiat  hartx>r. 

Residents  of  ttie  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  south  of  Point  White  and  north  of  the  Por- 
tage Bay  tx3at  harbor. 

Residents  of  the  City  of  Angoon  and  along  the  western  shore  of  Ad- 
miralty Island  north  of  the  latitude  of  Sand  Island,  south  of  the  lati- 
tude of  Thayer  Creek,  and  west  of  134"  30'  W  long.,  including 
Killisnoo  Island. 

Residents  of  the  City  and  Borough  of  Sitka  in  drainages  which  empty 
into  Sectk3n  13-B  north  of  the  latitude  of  Dorothy  Narrows, 

Residents  of  tt>e  City  and  Borough  of  Sitka  in  drainages  which  empty 
into  Section  13-B  north  of  the  latitude  of  Dorothy  Narrows 

Residents  of  the  City  and  Borough  of  Sitka  in  drainages  which  empty 
into  Section  13-B  rx)rth  of  the  latitude  of  Dorothy  Narrows. 

Residents  of  the  Crty  of  Angoon  and  along  the  westem  shore  of  Ad- 
miralty Island  north  of  ttie  Iatrtude  of  Sand  Island,  south  of  ttie  lati- 
tude of  Thayer  Creek,  and  west  of  134°  30'  W  long.,  including 
Killisnoo  Island. 

Residents  of  the  City  of  Hoonah  arxj  m  Chchagof  Island  drainages  on 
tfie  eastern  shore  of  Port  Fredehck  from  Gartina  Creek  to  Point  So- 
pnia. 

Residents  west  of  ttie  Haines  highway  tietween  Mile  20  and  Mile  24 
and  east  of  ttie  Chilkat  River,  Haines,  excluding  residents  in  the 
drainage  of  Excursion  inlet. 


(b)  [Reserved] 

3.  In  Supart  D  of  36  CFR  36  part  242 

and  50  CFK  part  100.  § .25  is 

proposed  to  be  revised  to  read  as 
follows: 

Subpart  D — Subsistence  Taking  of 
Fish  and  Wildlife 

§ .25    Subsistence  taking  of  wildlife. 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  requlations 
contained  m  this  section. 

ADF&iJ  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air, 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species- with  a 
vertebral  column  (backbone). 


Antler  means  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  or  moose. 

Antlered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  ander. 

Anterless  means  any  caribou,  deer,  or 
moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compoimd  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
mechanical  device  that  holds  arrows  at 
full  draw. 

Broadhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eights 
inch. 

Brow  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 

Buck  means  any  male  deer. 


Bull  means  any  male  moose,  caribou, 

or  musk  oxen. 

Closed  season  means  the  time  when 
Wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  m  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 

Designated  hunter  means  a  Federally 
qualified,  licensed  hunter  who  may  take 
all  or  a  portion  of  another  Federally 
qualified,  licenses  hunter's  harvest 
limit(s)  only  under  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and.  those  parts 
of  black  bear,  brown  and  grizzly  bear, 
caribou,  deer,  mountain  goat,  moose, 
musk  oxen,  and  Dali  sheep  that  are 
typically  used  for  human  consumption 
which  are:  the  meat  of  the  ribs,  neck, 
brisket,  front  quarters  as  far  as  the 
jimcture  of  the  humenis  and  radius-ulna 
(elbow),  hindquarters  as  far  as  the  distal 
joint  fbottomj  of  the  tibia-fibula  (hock) 
and  that  portion  of  the  animal  between 
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the  front  and  hindquarters;  however, 
edible  meat  of  species  listed  above  does 
not  include:  meat  of  the  head,  meat  that 
has  been  damaged  and  made  inedible  by 
the  method  of  taking,  bones,  sinew,  and 
incidental  meat  reasonably  lost  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  viscera. 

Federally-qualified  subsistence  user 
means  a  nu-al  Alaska  resident  qualified 
to  harvest  fish  or  wildlife  on  Federal 
public  lands  in  accordance  with  the 
Federal  Subsistence  Management 
Regulations  in  this  part. 

Fifty-inch  (50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
inches  or  more. 

Full  curl  horn  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
grown  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furbearer  means  a  beaver,  coyote, 
arctic  fox.  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  river  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  ruffed  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  {commonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Harvest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  occurs. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 

Hunting  means  the  taking  of  wildUfe 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunting 
hcense. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor-    . 
driven  land,  air  or  water  conveyance. 

Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 


Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Ram  means  a  maQe  Dall  sheep. 

Registration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
aimounced  date  and  continues 
throughout  the  open  season,  or  xmtil  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 
harvested,  and  measurements  of  the 
specimen  submitted  for  sealing,  or 
siurendering  a  specific  portion  of  the 
animal  for  biological  information. 

Seven-eighths  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eights 
(315  degrees)  of  a  circle,  described  by 
the  outer  surface  of  the  horn,  as  viewed 
from  the  side,  or  with  both  horns 
broken. 

Skin,  hide,  pelt  or  fur  mean  any 
tanned  or  untanned  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin,  hide,  fur  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  vsdth 
claws  attached. 

Spike-fork  moose  means  a  bull  moose 
with  only  one  or  two  tines  on  either 
antler;  male  calves  are  not  spike-fork 
bulls. 

Take  or  Taking  means  to  pursue, 
himt,  shoot,  trap,  net,  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 

Transportation  means  to  ship, 
convey,  carry  or  transport  by  any  means 
whatever,  and  defiver  or  receive  for 
such  shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  established  trapping 
seasons  and  with  a  required  trapping 
license. 

Unclassified  wildlife  or  unclassified 
species  means  all  species  of  animals  not 


otherwise  classified  by  the  definitions 
herein,  or  regulated  under  other  Federal 
law  as  listed  in  paragraph  25(i]  of  this 
section. 

Ungulate  means  any  species  of  hoofed 
mammal,  including  deer,  caribou, 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU,  and 
collectively  Hsted  in  this  section  25  as 
Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouiie,  ungulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg.  or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Wildlife  may  be  taken  for 
subsistence  uses  by  any  method,  except 
as  prohibited  in  this  section  or  by  other 
Federal  statute.  Taking  vsdldlife  for 
subsistence  uses  by  a  prohibited  method 
is  a  violation  of  this  part.  Seasons  are 
closed  unless  opened  by  Federal 
regulation.  Himdng  or  trapping  during  a 
closed  season  or  in  an  area  closed  by 
this  part  is  prohibited. 

(1)  Except  for  special  provisions 
found  at  paragraphs  25(k)(l)  through 
(26)  of  this  section,  the  following 
methods  and  means  of  taking  wildlife 
for  subsistence  uses  are  prohibited: 

(i)  Shooting  &t)m,  on,  or  across  a 
highway; 

(ii)  Using  any  poison; 

(iii)  Using  a  helicopter  in  any  manner, 
including  transportation  of  individuals, 
equipment  or  wildlife;  however,  this 
prohibition  does  not  apply  to 
transportation  of  an  individual,  gear,  or 
wildlife  diulng  an  emergency  rescue 
operation  in  a  life  threatening  situation; 

(iv)  Taking  wildfife  from  a  motorized 
land  or  air  vehicle,  when  that  vehicle  is 
in  motion  or  from  a  motor-driven  boat 
when  the  boat's  progress  from  the 
motor's  power  has  not  ceased; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  gim,  set  gun,  or  a  shotgun 
larger  than  10  gauge; 

(vii)  Using  a  firearm  other  than  a 
shotgun,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 

(A)  An  individual  in  possession  of  a 
vaUd  trapping  Ucense  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine; 

(B)  Only  a  muzzle-loading  rifle  of  .54- 
caUber  or  larger,  or  a  .45-cahber  muzzle- 
loading  rifle  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,  moose,  musk 
oxen  and  mountain  goat; 
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(viii)  Using  or  being  aided  by  use  of 
a  pit.  fire,  artificial  light,  radio 
comraunication.  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemicaJ,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  with  a  jaw  spread  over  11 
inches. 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  valid 
hunting  license  may  use  nets  and  snares 
to  take  unclassified  wildlife,  ptarmigan, 
grouse,  or  hares;  and,  individuals  in 
possession  of  a  valid  trapping  license 
may  use  snares  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
bear; 

(xi)  Using  hooks  to  physically  snag, 
impale  or  otherwise  take  wildlife; 
however,  hooks  may  Iw  used  as  a  trap 
drag; 

(xii)  Using  a  crossbow  in  any  area 
restricted  to  hunting  by  bow  and  arrow 
only  to  take  ungulates,  bear,  wolf  or 
wolverine; 

(xiii)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  with  a  bow,  unless  the  bow 
is  capable  of  casting  a  %  inch  wide 
broadhead-tipped  .arrow  at  least  175 
yards  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(xiv)  Using  bait  for  taking  ungulates, 
bear.  wolf,  or  wolverine;  except,  bait 
may  be  used  to  take  wolves  and 
wolverine  with  a  trapping  license,  and, 
bait  may  be  used  to  take  black  bears 
with  a  hunting  license  as  authorized  in 
Unit-specific  regulations  at  paragraphs 
(k)(l)  through  (26)  of  this  section. 
Baiting  of  black  bears  is  subject  to  the 
following  restrictions: 

(A)  No  person  may  establish  a  black 
bear  bait  station  unless  he  or  she  first 
registers  the  site  with  ADF4G; 

(B)  A  person  using  bait  shall  clearly 
mark  the  site  with  a  sign  reading  "black 
bear  bait  station  '  that  also  displays  the 
persons  hunting  license  number  and 
ADF&G  assigned  number; 

(C)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  wildlife  may  be  used  for  bait; 

(D)  No  person  may  use  bait  within 
one-quarter  mile  of  a  publicly 
maintained  road  or  trail; 

(E)  .No  person  may  use  bait  within  one 
mile  of  a  house  or  other  permanent 
dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(F)  A  person  using  bait  shall  remove 
litter  and  equipment  from  the  bait 
station  site  when  hunting  is  completed; 

(G)  No  person  may  give  or  receive 
remuneration  for  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goods; 


UMI 


(H)  No  person  may  have  more  than 
two  bait  stations  wiUi  bait  present  at  any 
one  time; 

(xv)  Taking  swimming  ungulates, 
bear,  wolves  or  wolverine; 

(xvi)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft);  however  this  restriction  does 
not  apply  to  subsistence  taking  of  deer; 

(xvii  J  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(8). 

(2)  Wildlife  taken  in  defense  of  life  or 
property  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
regulations. 

(3)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addition  to  the  prohibitions  listed  at 
paragraph  (b)(1)  of  this  section: 

(i)  Disturbing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
feed^  house  may  be  disturbed  in  the 
coiirse  of  trapping; 

(ii)  Distiirbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subpart; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-eighths  inches  diuing  any  closed 
mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net,  or  fish  trap  (except  a 
blackfish  or  fyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3:00  a.m. 
on  the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare. 

(c)  Possession  and  Transportation  of 
Wildlife.  (1)  Except  as  specified  in 
paragraph  (c)(3)(ii)  or  (c)(4]  of  this 
section,  or  as  otherwise  provided,  no 
person  may  take  a  species  of  wildlife  in 
any  Unit,  or  portion  of  a  Unit,  if  that 
person's  total  take  of  that  species 
already  obtained  anywhere  in  the  State 
under  Federal  and  State  regulations 
equals  or  exceeds  the  harvest  limit  in 
that  Unit. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 


community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  § .6(fj(3)  or  as 

otherwise  provided  for  by  this  Part,  an 
animal  taken  as  part  of  a  community 
harvest  limit  coimts  toward  every 
community  member's  harvest  limit  for 
that  species  taken  under  Federal  or  State 
of  Alaska  regulations. 

(3)  Harvest  limits,  (i)  Harvest  limits, 
including  those  related  to  ceremonial 
uses,  authorized  by  this  section  and  bag 
limits  established  in  State  regulations 
may  not  be  accumulated. 

(li)  Wildlife  taken  by  a  designated 
hunter  for  another  p>erson  pursuant  to 
this  section,  counts  toward  the 
individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  limit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 
distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season  may 
take  additional  animals  under  the 
harvest  limit  specified  for  a  hunting 
season  or  vice  versa. 

(5)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  hmit  of  one  brown/grizzly  bear 
per  year  coimts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brov^Tv'grizzly  bear  in  a  regulatory  year. 

(6)  A  narvest  limit  applies  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  accordance  with  § .6.  the  permit 

shall  be  furnished  in  place  of  a  signed 
statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildlife  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 
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(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildlife  that  was 
taxen  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder 

(10)  Evidence  of  sex  and  identity,  (i) 
If  substances  take  of  Dall  sheep  is 
restncted  to  a  ram.  no  person  may 
possess  or  transport  a  harvested  sheep 
unless  both  horns  accompany  the 
animal, 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 
however,  this  paragraph  (c)(10)(ii)  does 
not  apply  to  the  carcass  of  an  ungulate 
that  has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  consumed, 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 
transport  the  moose  carcass  of  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  A  person  possessing 
a  set  of  antlers  with  less  than  the 
required  number  of  brow  tines  on  one 
antler  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  skull 
plate;  however,  this  paragraph 
(c)(10)(ll)  does  not  apply  to  a  moose 
carcass  or  its  parts  that  have  been 
butchered  and  placed  in  storage  or 
otherwise  prepared  for  consumption 
after  arrival  at  the  place  where  it  is  to 
be  stored  or  consumed. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time, 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  emimal  was  taken.  Any 
ear  tag,  collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  if  sealing  is 
required;  in  all  cases,  any  identification 
equipment  must  be  returned  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Sealing  of  bear  skins  and  skulls. 

(1)  Sealing  requirements  for  bear  shall 
apply  to  brown  bears  taken  in  all  Units, 
except  as  specified  below,  and  black 
bears  of  all  color  phases  taken  in  Units 
1-7, 11-16,  and  20. 

(2)  No  person  may  possess  or 
transport  from  Alaska,  the  untanned 
skin  or  skull  of  a  bear  imless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF&G  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 


registration  permit  in  the  Western 
Alaska  Brown  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  Area,  Unit  5,  or  Unit  9(B) 
need  not  be  sealed  unless  removed  from 
the  area. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADF&G  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provision 
shall  not  apply  to  brown  bears  taken 
writhin  the  Western  Alaska  Browm  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
Unit  5,  or  Unit  9(B)  which  are  not 
removed  from  the  Management  Area  or 
Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brown  Bear 
Management  Ares  is  removed  from  the 
area,  it  must  first  be  sealed  by  an 
ADF&G  representative  in  Bethel, 
Dillingham,  or  McGrath;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear, 

(iii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Northwestern  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  be  first  be  sealed  by  an 
ADF&G  representative  in  Barrow, 
Fjiirbanks,  Galena,  or  Kotzebue;  at  the 
time  of  sealing,  the  ADF&G 
representative  shall  remove  and  retain 
the  skin  of  the  skull  and  front  claws  of 
the  bear. 

(iv)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  5  is  removed  from  the  area,  it 
must  first  be  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(v)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  9(B)  is  removed  from  the  area, 
it  must  first  be  sealed  by  an  ADF&G 
representative  in  Port  Alsworth  or  King 
Salmon;  at  the  time  of  sealing,  the 
ADF&G  representative  shall  remove  and 
retain  the  skin  of  the  skull  and  front 
claws  of  the  bear. 

(4)  No  person  may  falsify  any 
information  required  on  the  sealing 
certification  or  temporary  spaling  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(0  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untanned  skin  of  a  marten  taken  in 


Units  1-5,  7, 13(E).  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  state,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
vdth  State  regulations. 

(g)  A  person  who  takes  a  species 
listed  in  paragraph  (f)  of  this  section  but 
who  is  unable  to  present  the  skin  in 
person,  must  complete  and  sign  a 
temporary  sealing  form  and  ensure  that 
the  completed  temporary  sealing  form 
and  skin  are  presented  to  an  authorized 
representative  of  ADF  &  G  for  sealing 
consistent  with  requirements  Usted  in 
paragraph  (f)  of  this  section. 

(h)  Utilization  of  vwldlife,  (l)No 
person  may  use  wrildlife  as  food  for  a 
dog  orfurbearer.  or  as  bait,  except  for 
the  following: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  vnldlife; 

(ii)  The  skinned  carcass  of  a  furbearer, 

(iii)  Squirrels,  hares  (rabbits],  grouse 
and  ptarmigan;  however,  the  breast  meat 
of  grouse  and  ptarmigan  may  not  be 
used  as  animal  food  or  bait; 

(iv)  Unclassified  wdldlife. 

(2)  A  person  taking  v«ldlife  for 
subsistence  shall  salvage  the  followring 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
browrn  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Browm  Bear 
Management  Areas  and  Units  5  and  9(B) 
neednot  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear; 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats,  or  unclassified  wildhfe. 

(3)  Failure  to  salvage  edible  meat  of 
ungulates,  bear  or  grouse  "and  ptarmigan 
is  prohibited. 

(4)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  failure  is 
caused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildUfe,  unanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal, 

(i)  The  regulations  found  in  this 
section  do  not  apply  to  the  subsistence 
taking  and  use  of  vdldlife  regulated 
pursuant  to  the  Fur  Seal  Act  of  1966  (80 
Stat.  927,  16  U.S.C.  1187),  the 
Endangered  Species  Act  of  1973  (87 
Stat.  884,  16  U.S.C.  1531-1543).  the 
Marine  Mammal  Protection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407). 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755;  16  U.S.C.  703-711),  or  any 
amendments  to  these  Acts.  The  taking 
and  use  of  wildlife,  covered  by  these 
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Acts,  will  conform  to  the  specific 
provisions  contained  in  these  Acts,  as 
amended,  and  any  implementing 
regulations. 

(j)  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regulations  from  hunting  or  trapping  on 
public,  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  State  regulations. 

(k)  Unit  Regulations.  Subsistence 
taking  of  unclassified  wildlife,  all 
squirrel  species,  and  marmots  is 
allowed  in  all  Units,  without  harvest 
limits,  for  the  period  of  July  1-Jxme  30. 
Subsistence  taking  of  wildlife  outside 
established  Unit  seasons,  or  in  excess  of 
the  established  Unit  harvest  limits,  is 
prohibited  unless  otherwise  modj^ed  by 
subsequent  regulation.  Taking  of 
wildlife  under  State  regulations  on 
public  lands  is  permitted,  except  as 
otherwise  restricted  at  paragraphs  (k)  (1) 
through  (26)  of  this  section.  Additional 
Unit-specific  restrictions  or  allowances 
for  subsistence  taking  of  wildlife  are 
identified  at  paragraphs  (k)  (1)  through 
(26)  of  this  section. 

(1)  Unit  /   Unit  1  consists  of  all 
mainland  drainages  from  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
ofTaku  Inlet: 

(i)  Unit  1(A]  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Sound; 

(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay.  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound  and  Seward 
Passage; 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fahshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay; 


(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildhfe  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  1(B)— the  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 
bear; 

(D)  Unit  1(C): 

(1)  The  area  within  one- fourth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  hunting; 

(2)  The  area  of  Mt.  Bullard  bounded 
by  the  Mendenhall  Glacier,  Nugget 
Creek  from  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
taking  of  mountain  goat; 

(vi)  In  Unit  1  (C),  Juneau  area,  the 
trapping  of  furbearers  for  subsistence 
uses  is  prohibited  on  the  following 
public  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  boimded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(C)  That  area  within  the  U.S.  Forest 
Service  Mendenhall  Glacier  Recreation 
Area; 

(D)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail.  Windfall  Lake  Trail, 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail,  Outer  Point 
Trail,  Dan  Moller  Trail,  Perseverance 
Trail,  Granite  Creek  Trail,  Mt.  Roberts 


Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail; 
(vii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  in  Units  1(A),  1(B),  and  1(D) 
between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that: 

[1]  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur; 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(5)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency.  specif>'ing  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harve.st  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear 

2  Clears,  no  more  than  one  may  be  a  tHue  or  glacter  t>ear. 


Sept  1-Oune  30. 


M  4  t\^ey 


r>_J I 
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Harvest  limits 

Brown  Bear: 

1  bear  every  four  regulatory  years  by  State  registration  permit  only 

Deer: 

Unit  1(A) — 4  antlered  deer  

Unit  1{B>— 2  antlered  dear 

Unit  1(C)— 4  dear;  txjwever,  antlerless  deer  may  be  taken  only  from  Sept.  15-Dec.  31  

Goat: 

Unit  1(A) — Revillagigedo  Island  only 

Unit  1  (B)— that  portion  north  of  the  Bradfield  Canal  and  the  North  Fork  of  the  Bradfield  River,  excluding  ttiat  portion 
between  LeConte  Bay  and  the  North  Fork  of  Bradfield  River/Canal.  1  goaf  by  State  registration  permit  only;  the 
taking  of  kids  or  nannies  accompanied  by  kids  is  prohibited. 

Unit  1  (B) — that  portk>n  Ijetween  LeConte  Bay  and  the  North  Fork  of  BradfieW  River/Canal.  2  goats;  a  State  registra- 
tion permit  will  be  required  for  the  taking  of  the  first  goat  and  a  Federal  registration  permit  for  the  taking  of  a  sec- 
ond goat;  the  taking  of  kids  of  nannies  accompanied  by  kids  Is  prohibited. 

Unit  1(A)— and  Unit  1(B) — Remainder— 2  goats  by  State  registration  permit  only  

Unit  1  (C)— that  portion  draining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  and  Eagle  Glacier 
and  River— 1  goat  t)y  State  registration  permit  only. 

Unit  1(C) — that  portion  drainirtg  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and  Taku 
Glacier,  and  all  drainages  of  the  Chilkat  Range  south  of  ttie  Endkxitt  River. 

Reminder  of  Unit  1(C)— 1  goat  by  State  registration  permit  only 

Unit  1  (D)— that  portion  laying  north  of  the  Katzehin  River  and  norttieast  of  the  Haines  highway— 1  goat  by  State 
registration  permit  only. 

Unit  1(D)— ttiat  portion  laying  between  Taiya  Inlet  and  River  and  the  White  Pass  and  Yukon  Railroad  

Remainder  of  Unit  1(D)— 1  goat  by  State  registration  permit  only  

Moose: 

Unit  1(A)— 1  antlered  bull  

Unit  1  (B) — south  and  east  of  LeConte  Bay  and  Glacier— 1  antlered  tHjII  with  spike-fork  or  50-inch  antters  or  3  or 
more  txow  tines  on  either  antler,  by  State  registration  permit. 

Reminder  of  Unit  1(B) 

Unit  1(C),  that  portion  south  of  Point  Hobart  including  all  Port  Houghton  drainages— 1  antlered  Ixjif  with  spike-fork  or 
50  inch  antlers  or  3  or  more  t)row  tines  on  either  antler,  by  State  registration  permit 

Reminder  of  Unit  1(C) — excluding  drainages  of  Berners  Bay— l  antlered  bull  t>y  State  registration  permit  only 

Unit  1(D)  

Coyote: 

2  coyotes 

Fox,  Red  (Including  Cross,  Black,  and  Silver  Phases): 

2  foxes  

Hare  (Snow^hoe  and  Tundra): 

5  hares  per  day  ., 

Lynx: 

2  lynx  

Wolf: 

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possession 

=^.armigan  (Rock,  Willow,  and  White-tailed: 

20  per  day,  40  in  possession _ 

'••3pD'"g 

Beaver* 

Unit  1(a).  (B),  and  (C)— No  limit 

Coyote: 

No  limit 

Pox,  Red  (including  Cross,  Black,  arxi  Silver  Phases): 

No  limit „ „ 

Lynx: 

No  limit , 

Martin: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit ,> 

Otter: 

No  limit 

Wolf: 

No  limit , 

Wolverine: 

No  limit 


Open  season 


Sept.  15-Dec.  31. 
Mar.  15-May31. 

Aug.  1-Oec.  31. 
Aug.  1-Oec.  31. 
Aug.  1-Oec.  31. 

No  open  season. 
Aug.  1-Dec.  31. 


Aug.  1-Oec.  31. 

Aug.  1-Dec.  31. 
Oct.  1-Nov.  31. 

No  open  season. 

Aug.  1— Nov.  30. 
Sept  15-^k)v.  30. 

Ho  open  season. 
Aug.  1— Dec.  31. 

Sept  15-Oct.  15. 
Sept.  15-Oct.  15. 

fvto  open  season. 
Sept.  15-Oct  15. 

Sept  15-Oct.  15. 
No  open  season. 

Sept  1— Apr.  30. 

Nov.  1— f  eb.  15. 

Sept  1— Apr.  30. 

Dec.  1— Feb.  15. 

Aug.  1— Apr.  30. 

Nov.  10— Feb.  15. 

Aug.  1— May  15. 

Aug.  1 — May  15. 


Dec.  1-May  15. 
Dec.  1— Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Fob.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 
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D 


(2)  Unit  2  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Sunmer  Strait,  and 
east  of  the  longitude  of  the  western  most 
point  on  Warren  Island 

fi)  Unit-spetific  regulations: 

(A)  Bait  mav  tH>  .:sec  tii  hunt  black 
bear  between  Apni  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuarv  cvcle,  including  memorial 
potiatches,  is  authonzed  m  Units  1-5 
provided  that 

(J)  The  person  orgarazing  the 
religious  ceremony,  or  designee,  contact 


the  appropriate  Federal  land' 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceramcmy,  the  species  and 
number  to  be  taken,  the  Umt(s)  m  which 
the  taking  wiU  occur; 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(3)  Each  person  who  tajces  w  ildlife 
under  thiff  section  must,  as  soon  as 
practicable,  and  not  more  than  1 5  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held 


(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  uso  m  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
FederaUv-quahfied  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
svstem  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 

(ii)  jReserved] 


Harvest  Kmits 


Open  season 


Hunting 


B^ack  Bear 

2  t)ears  no  rnore  thar<  of>?  mav  be  a  t]Hje  or  glacier  t)ear  ~ - — ••«"" 

4  deer,  however  ■x:  -rxxe  han  one  may  be  an  antterless  deer.  Antterless  deer  may  be  taken  onty  during  the  period 
Oct.  '5-Oec.  3'. 

Coyote  - 

2  coyotes     - .«......^..........~......... ~ 

Fox,  Red  (including  Cross  B^ack.  and  Silver  Ptnses): 

2  foxes  - - 

Hare  (Snowshoe  and  Tundra): 

5  hares  per  day  - - ~ ~ " "••• 

Lynx: 


2  lynx 


Wott- 

5  wotves ' 

Wofvenne 

'  wolvenna 

Grouse  Sprjce  Blue  Puffed.  arxJ  Shaip-taBed): 
5  per  day,  '0  n  possession  

PtarrriKjan  iRocK,  vVilto*   and  White-tailed): 
20  per  day,  40  in  possession  


Sept.  1-N)ur>e  3C 
Aug   '-Dec  31. 

Sept  *-Apr  30 
htow.  1-Feb  '5 
Sept  1-Apr  30 
Dec  '-f^eo  "s 
Aug-  '-Apr  3C 
Nov.  10-Feb.  15 
Aug,  l-4^ay  15. 
Aug.  1-May  15. 


Trapping 


Beaver 

No  limit - 

Coyote: 

No  limit 

Fox.  Red  (including  Cross,  Black,  and  Silver  Phases): 

No  limit - ._. 

Lynx: 

No  iimrt   - 

Marten 

No  imiT     „ „„ 

MinK  and  v\ easel: 

Nc  iimrt    _..„..„ „.„ 

MusKrat 

No  Hmit     „ - - 

Otter 

No  iimit      

Won 

No  iinrut 

Wolvenne: 

No  limit 


Dec,  i-May  15. 
Dec.  1-Feb  15 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov,  -G-Apr  3C 
Nov.  10-Apr.  30. 


UMI 
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(3)  Unit  3.  (i)  Unit  3  consists  of  all 
islands  west  of  Unit  1(B),  north  of  Unit 
2.  south  of  the  center  line  of  Frederick 
Sound,  and  east  of  the  center  line  of 
Chatham  Strait  including  Coronation, 
Kuiu,  Kupreanof.  Mitkof,  Zarembo, 
Kashevarof.  VVoronkofski,  Etolin, 
Wrangeli.  and  Deer  Islands. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Petersburg  vicinity,  a  strip 
one-fourth  mile  wide  on  each  side  of  the 
Mitkof  Highway  from  Milepost  0  to 
Crystal  LaJce  campground  is  closed  to 
the  taking  of  ungulates,  bear,  wolves 
and  wolverine; 

(B)  The  Petersburg  Creek  drainage  on 
Kupreanof  Island  is  closed  to  the  taking 
of  black  bears; 

(C)  Blind  Slough  draining  into 
Wrangeli  Narrows  and  a  strip  one-fourth 
mile  wide  on  each  side  of  Blind  Slough, 
from  the  hunting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 
the  hunting  closure  markers  one  mile 
south  of  the  Blind  Slough  bridge,  are 
closed  to  all  himting. 


(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  reUgious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that: 

[1]  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur; 

[2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

[3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 


practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-quaUfied  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear 

2  bears,  no  more  ttian  one  may  be  a  biae  or  glacier  bear „ „ 

Deer: 

Unit  3 — MitKof  isiarK!  vVoewoosK:  Island,  Buttenvorth  Islands  and  that  portion  of  Kupreanof  Island  wtiich  includes 
Lindenburg  Pemnsuia  east  of  the  Portage  Bay'Durx^n  Canai  Portage — 1  anUered  deer  by  State  registration  per- 
mit only,  however  the  city  limits  of  Petersburg  and  Kupreanof  are  ciosed  to  hunting. 

Remainder  of  Unit  3 — 2  anttered  deer  „ 

.Moose, 

Unit  3 — Mitko'  and  Wrangeli  isianos— 1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more  t)row  tines  on 
either  antler  oy  State  registration  permit  only. 

Remainaer  of  Unit  3  - 

Coyote  "  • 

2  coyotes  „ 

Fox,  Red  (including  Cross.  Black,  and  Silver  Phases): 

2  foxes „ _ 

Hare  (Snowshoe  and  "^undra): 

5  "lares  per  oay  

Lynx: 

2  lynx  „ 

Wolf: 

5  wolves ~ 

Wolvenne 

1  wolvenne ~ 

Srouse  (Spruce,  Blue,  Ruffled,  and  Sharp-tailed): 

5  per  day,  10  in  possession 

^'.armigan  (Rock.  Willow,  and  White-tailed): 

20  per  day,  40  in  possession ~ „ 


SepL  1-June  30. 
Oct.  15-Oct.31. 

Aug.  1-Nov.  30. 
SepL  1&-Oct  15. 
Noopenseasoa 
Sept  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Trapping 

Beaver 

Unit  3— Mitkof  Island  Mo  limit 

Unit  3 — e)(ceDt  Mitkol  island  No  limit  „„„,,■ 

Dec.  I^Apr.  15. 
Dec.  1-May  15. 

Coyote: 

No  limit   ~ 

Dea  1-Feb.  15. 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

No  limit - ~ 

Dec.  1-Feb.  15. 

Lynx: 

No  limit „ - - 

Dec.  1-Feb.  15. 
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Harvest  limits 

Open  season 

Marten: 

No  amit             

Mink  and  Weasei. 

- - 

" - 

Dec.  1-feb  15. 

No  iimtt    „ „ 

Dec.  1-Feb.  15. 

MusKrat 

No  limit     

Dae.  1-Fflb.  IS 

Otter 

No  limit     „ _„.. 

Dec  1-Fab  15 

Wolt 

No  limit     , 

- 

Ho\.  •  Q-Apr .  3C. 

Wolvenne 

' 

No  limit „ „ 

Nov.  10-Apf.  30. 

(4)  Unit  ■}.  (i)  Unit  4  consists  of  all 
islands  south  and  west  of  Unit  1(C)  and 
north  of  Unit  3  including  Admiralty, 
Baranuf.  Chichagof.  Yakobi,  Inian, 
Lesmesuner.  and  Pleasant  Islands. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  into  northwestern  Seymour 
Canal  between  Staunch  Point  and  the 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 
Windfall  Islands,  is  closed  to  the  taking 
of  bears; 

(B)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 
above  Klutchman  Rock  at  the  head  of 
iVtitchell  Bay,  is  closed  to  the  taking  of 
bears; 

(C)  Port  Althorp  (Chichagof  Island), 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Salt  Chuck  Point  (Trap  Rock), 
is  closed  to  the  taking  of  brown  bears; 

(D)  Northeast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 


point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay,  is  closed 
to  the  use  of  any  motorized  land  vehicle 
for  brown  bear  hunting,  or  for  the  taking 
of  marten,  mink,  or  weasel, 
(iii)  Unit-specific  regulations: 

(A)  Boats  may  not  be  used  to  take 
bear,  wolves,  or  wolverine,  except  for 
persons  certified  as  disabled; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  conununity 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
nimaber  of  recipients  but  may  have  no 
moi%  than  two  harvest  limits  in  fcis/her 
possession  at  any  one  time; 

(C)  The  taking  of  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  iportuar>-  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that: 

(1)  The  person  organizing  the 
religious  ceremony^  or  designee,  contact 
the  appropriate  Federal  land 


management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken .  the  Unit(s)  in  which 
the  taking  will  occur; 

[2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildhfe 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4]  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  Chichagof  Island  is  closed  to  the 
use  of  any  motorized  land  vehicle  for 
the  taking  of  marten,  mink,  and  weasel. 


Harvest  limits 


Open  season 


Hunting 

Brown  Bear: 

Unit  4— Chichagof  Island  south  and  west  of  a  line  that  follows  the  aest  of  the  island  from  Rock  Point  (58°  N.  lat., 
136*^1'  W.  long.),  to  Rodgers  Point  (57''35'  N.  lat,  ISS-SS'  W.  long.)  including  Yakobi  anci  other  adiacent  isiands: 
Baranof  Island  south  «nd  west  of  a  line  which  foltows  the  crest  of  the  island  from  Nismem  Pomt  (57  34  N.  lat., 
135°25'  W.  kxig.),  to  the  entrance  of  Gut  Bay  (56''44'  N.  lat  134"38'  W.  tong.)  including  the  drainages  into  Gut 
Bay  and  including  Kruzof  and  other  adjacent  islands— 1  bear  every  four  regulatory  vears  bv  State  'eqistration  per- 
mit only 

Unit  4 — that  portion  in  the  Northeast  Chichagof  Controlled  Use  Area— 1  bear  every  four  regulatory  years  by  State 

registration  perniit  only. 
Remaindef  of  Unit  4—1  tsear  every  four  regulatory  years  by  State  registration  permit  only  

Deer 

6  3eer  howeve-    intiertess  deer  may  be  taken  only  from  Sept.  15-Jan.  31  „ 

Goat 

"  goat  bv  State   eqistration  permit  onfy  „ 

Coyote 

2  cxiyotes  „ „ 


Sept  15-Dec.  31. 

Mar.  15-May  31. 


Mar.  15-May  CO. 

Sept  15-Dec.  31. 
Mar.  15-May  20. 

Aug.  1-Jan.  31. 

Aug.  1-Dec.  31. 

Sept  1-Apr.  30. 
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Harvest  limits 


Open  season 


siacK   a^-c  b 


Fox,  Red  (including  Cross 

2  foxes  

Hare  :Snowshoe  and  "^Dodra): 

5  hares  per  day  , 

Lynx: 

2  lynx  , 

■/voti: 

5  wdves 

Aoh/erine: 

'  wolvenne  

Grouse  (Scxuce  Blue,  Ruffed  and  Sharp-tailed): 

5pefc*dv    *  C  ir  D(Dssessior-  

^a-f'^igar   Soo.  Wiiiow  anc  Ahite-tailed): 

c'G  pe'  aa-y    -C  ■r  twssessior       


ases 


Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Trapping 


Beaver 

Unit  -J— that  Dorio'-  eas!  of  CnatnarT-  Strait — No  Bmtt 

Bematoder  d'  jnit  4  

Coyote: 

NoHrrtt 

Fox,  Red  (including  Cross,  Black,  and  Silver  Pttases): 

No  Imrt  

Lynx: 

No  limit 

Marter- 

„nt!  4— Chicnago*  siano— No  limit 

Memainoer  ot  ^n'  i — No  limit 

Mink  anc  Aeasei 

Unit  4 — Chtcr>a90f  siand — No  limit 

Bernainoer  0'  Joit  4 — Nc  limit 

Mjskrat 

No  limit 

Otter: 

No  limit 

Wolf: 

Nc  !im;T  

Wolvenne. 

No  limit 


Dec.  1-Way  15. 
No  open  season. 

Dec  1-feb.  15. 

Dec  1-Feb.  15. 

Dec  1-Feb.  15. 

Dec  1-Dec  31. 
Dec  1-Feb.  15. 

Dec.  1-Oec.  31. 
Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec  1-Feb.  15. 

Nov.  10-Apr.  30. 

Nov.  10-Apr.  30. 


(5)  Unit  5.  (i)  Unit  5  consists  of  all 
Gulf  of  Alaska  drainages  and  islands 
between  Cape  Fairweather  and  the 
center  line  of  Icy  Bay,  including  the 
Guyot  Hills: 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay,  Disenchantment 
Bay,  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5. 

(ii)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  Unit  5  is  open  to  brown  bear 
huiuting  by  Federal  registration  permit 
in  lieu  of  a  State  metal  locking  tag;  no 
State  metal  locking  tag  is  required  for 
taking  a  brown  besur  in  Unit  5,  provided 


that  the  himter  has  obtained  a  Federal 
registration  permit  prior  to  hunting; 

iD)  The  taking  of  v«ldlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  is  authorized  in  Units  1-5 
provided  that: 

[1)  The  person  organizing  the 
religious  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  the  Unit(s)  in  which 
the  taking  will  occur; 

[2]  The  taking  does  not  violate 
recognized  principles  of  fish  and 
vdldlife  conservation; 

(5)  Each  person  who  takes  wrildlife 
xmder  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 


managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildUfe 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  vnth  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occiir; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  or  moose  on  his  or  her  behalf 
imless  the  recipient  is  a  member  of  a 
community  operating  imder  a 
conununity  harvest  system.  The 
designated  himter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 
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Hafve6t  NmKs 


Open  season 


Hunting 


3tacK  Bear 

2  bears.  'x>  '^xire  tna'--  orie  ~!a-.  r**  i  d<ug  Of  glacier  bear 
Brown  Bear 

'  bear  Dy  f^ederai  'egistratior  oer'^-v!  onJy  

Deer 

unit  5(A) — '  DUCK  „ „..„. 

Unrt  5<B) - _ 


It  3n(y 


Goat: 

'  goat  Dv  Federal  registratior  , 
Moose 

unit  5(A     Nu^ata^  Bencfv-      "KXise  by  State  registration  permit  only.  The  sensor  w<\'  te  closed  when  5  moose 

have  Deen  taken  iron-  the  Nunatai-  Bench. 
Unrt  5'Ai    except  Nunatak  3encr^        ip'jered  buH  by  Federal  regisrratiof    oer^mt  oniv    ^ne  season  will  oe  closed 
*her  60  antlered  oulis  nave  oee"^  aken  from  the  Unit  The  season  will  oe  ;:,ase.1  m  that  portion  west  o<  the  Darv- 
gerous  Pivef  *hen  30  anttertK.:  DuJis  have  t)een  taken  in  that  area.  F'jn-   ::>-;•    'i— 'Oct   2",  puWic  iands  will  be 
closed  to  taxing  o*  ^xxise  except  by  rural  Alaska  residents  of  Unit  5(A). 
unit  5(Bt — *  antiered  Dull  Dv  State  registration  permit  only.  The  season  will  be  ciosea  Afier  26  antlered  r^uiis  nave 
been  taken  frorc  the  entirety  of  Unit  5(B). 
3oyote 

2  coyotes  

-ox   Red  (ircludinq  Cross  Black  and  Silver  Phases): 

2  foxes  „ 

Hare    Snowsnoe  and  '  .ir-f'.ra): 

5  nares  pe'  My  „ „ 

Lynx: 

?  lynx   „ 

5  //dves  

Wolverine 

■  wnivenne  „ 

Grouse  ;Sprijre  Blue  =<cted,  and  Sharp-tailed): 

D  pe'  Ja,    ' .'-  n  Dossessic.n  _. 

Ptar-^igan    Rock,  vViHow  an<:!  /vhite-taiied): 

20  per  clay    40  n  possession „ 


Sept.  '  -June  30. 

Sept.  1-May  3 -I. 

Nov    '-Nov   30. 
No  otDen  season. 

Aug    '-Jan   3* 

Nov    "v-Feb.  15. 

Oct.  S-Nov.  15. 


oept 


3ec.  15. 


Sept    "  -Apr.  30. 
Nov.  1-Feb.  15. 

Sept   •  -Apr  30. 
Dec      ^eb.  15. 
Aug     -Apr  30 
Nov.  10-Feb.  15. 
Aug   '-May  15. 
Auy     -May  15. 


Trapping: 

Beaver: 

No   imi!     

Nov.  10-May  15. 

Qe(    ■   r  »t:   15 

Cov  jte 

^^0  ^irrit*      

Fox,  Red    nciiiding  Cross,  Black  and  SHver  Phases): 

No  'iriit                

Dec  1-Feb  15 

Lv-nx 

No  irni"     

Dec  1-Feb  15 

Marten 

Nr  iimit      

Nov  10-Feb  15 

Minn  3,n<t  Weasei 

Nc  limit „ „ 

Nov  10-Fab  15 

Mj-skrat: 

1^  limit „ 

Dec.  1-Feb.  15. 
Nov  1(y-F^  1S 

Otter: 

No  iirnjr    ^ „.„_ 

N     irmt  „ 

Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 

vVofvenne: 

No  limit _ 

(6)  Unit  6.  (i)  Unit  6  consists  of  all  Gulf  of  Alaska  and  Prince  William  Sound  drainages  from  the  center  line 
of  Icy  Bay  (excluding  the  Guyot  Hills)  to  Cape  Fairfield  including  Kayak,  Hinchinbrook.  Montague,  and  adjacent  islands, 
and  Middleton  Island,  but  excluding  the  Copper  River  drainage  upstream  from  Miles  Glacier,  and  excluding  the  Nellie 
Juan  and  Kings  River  drainages: 

(A)  Unit  6(A)  consists  of  Gulf  of  Alaska  drainages  east  of  Palm  Point  n.pai  Katalla  including  KanaK  -Vineham, 
and  Kayak  Islands; 

(B)  Unit  6(B)  consists  of  Gulf  of  Alaska  and  Copper  River  Basin  drainages  west  ,f  Pami  f  iir.t  near  Katalia,  east 
of  the  west  bank  of  the  Copper  River,  and  east  of  a  line  from  Flag  Point  to  Cottonwood  Pount 

(C)  Unit  6(C)  consists  of  drainages  west  of  the  west  bank  of  the  Copper  Rjver  and  Aes;  cf  i  iine  from  Flag 
Point  to  Cottonwood  Point,  and  drainages  east  of  the  east  bank  of  Rude  Ri\er  and  drainage';  sntf  trie  ea^terr.  shore 
of  Nelson  Bay  and  Orca  Inlet; 
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(D)  Unit  6(D)  (  onsists  of  the  remauider  of  Unit  6. 

(ii)   for  the  foliowint;  areas,   the  taking  of  wildlifp   for  subsistenrp  uses  is  prohibited  or  restricted  on  puhtir  'aryis: 

(A)  The  Goat  Mountain  «oa'  observatioi!  area,  vshn.h  i  owis;^  i>j'  'ha:  portion  of  Unit  6(B)  bounded  oi.  'tit'  :..  rth 
bv  Miles  Lake  ann  Miie-  Oai  >er  on  the  south  and  eas'  t^v  Pleasant  Valley  River  and  Pleasant  Glacier,  and  on  the 
west  by  the  Copper  River    is  <  iosed  tr.  the  taking  of  ntiouniam  goat, 

,  (B)  The  Henev  Range  goat  observation  area,  which  consists  of  that  portion  af  Unit  6(C)  south  of  the  Cc4>per  River 
Highway  and  west  of  the  Evak  River,  ss  rinsed  to  the  taking  of  mountain  gpat. 

(iii)  Unit-specific  reguiatioris 

(A)  Bait  rnav  be  used  to  hunt  bunk  bear  between  April  15  and  June  15; 

(B)  Coyotes  may  be  taken  in  Units  6(B)  and  6(C)  with  the  aid  o(  artificial  lights. 


Harvest  Kmits 


Oper  season 


Biack  Bear 
•  Beaf  .. 

1  jee'  however  smtlertess  dear  Tiav  bs  taken  onfv  from  Oct.  1-Oec.  31 

,.>oais 

;r.(t  6,  A      i&j-   ■    goas  Dv  ,-:^Ta!e  ^eCjiSlratton  oer-^^H  jrijy 

„-fii'  &)C, 

Uni!  6(Di  iSuoareas  *-*Q24^'    R<j24.4    RG24P   Hvji?6*i  ana  OG?5?  ryots,. ■  -rjoa'  Dv  '' «f*pra  'eoi'=''a*Kx-  d^.-^,,-  -^-vv 

in  eacn  o*  ^^e  «Jr»«  oiO  suoareas  ^at  seasons  *it'n  se  oosec  wrier  narves^  i"*!';  'O'  'fia'  -..,)D;*'"h  i'n  'eacnec. 
Harves'  oixjtas  3"='  as  i©*lows:  RG24?'  r  Q<53ts  ^GJ'ii  ,  ooats  -^G249 — 2  goats.  RGPftr-  -  o'-ta:'-  RG252 — 1 
geat  * 

Jm  ft* D t  ♦suDareas  R'^24,3  anc  «G246,-     '"le  'aKiac  of  joa?s  is  afonci»s*H:  ;>'    a<  dudih;  ands  „ _ 

Coyote 

Unit  biA    ar^c    D.   2  ^ovotes _ 

Urxt  6(BV"  No  iimn 
ioit  oK^i  -'^out^  o*  'tie  .,;ooper  Rive'  Hionwav  anc  eas:  oi  me  nenev  Mange — No  Nffiit 

Rematncler  ot  iJfiit  6{C.     K»c  ttrrw 
f  OX   Rec  (wauoing  Cross.  8»ack  ana  Sdver  Phases) 
Hare  iSnowsnoe  anc  '.jndra): 

No  UmA 
Lynx 
Wotf- 

*-  woives 
'Aotve'irie 

■  wolverine    

Grouse  (Spruce  Blue,  Ruffed,  and  Stiaro  *aiied): 

5  per  day,  1 0  in  possession  

Ptarmigan  iRock.  vViIIow.  ano  Whi'e  tawed): 

20  per  day,  40  m  possesston  


Sfl^.  1-June  3«. 

Aug.  1-Oec.  31 

AwQ.  20-Jwi.  31. 
No  open  I 


-Aug.  Ji^  jan  31. 

No  open  season. 

Sept   1-Apr.  30. 

Ju'v   '    .fuie  3a 
JiM.   1     ■.>'»  30. 
J««y       -  lu^M-   "m 
No  ope'":  ieason. 

July  1^)une  30. 
No  open  season. 

Auc    ■  '   t^.  30. 

Sept.  1-Mar.  31. 

Aug.  1-May  15. 

Aug.  1-May  15. 


Traii^ing 


Beaver: 

Trapptng — 20  r>ea.*^'  ^^-'    ^as on  ."._ ., 

Coyote: 

Unit  6(A),  (B)  and  (D)— No  limit  *. , 

Unit  6(C)— South  of  the  Copper  River  Higtiway  and  east  of  the  Heney  Flange — No  limit 

Remainder  of  Unit  6(C) — No1»mit _ 

Fox,  Red  (including  Cross,  Btack  and  Silver  Phases); 

No  Hmit , 

Marten: 

No  limit 

Mink  ar>d  Weasel: 

No  limit I 

Muskrat: 

No  limit 

Otter: 

No  limit _ 

Wolf: 

No  limit  ._ _ .-. 

Wolverine: 

No  Hmit „ 


Dec.  1-Mar.  31. 

Nov.  IQ-Mar.  31. 
Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  10->ian.  31. 

Nov.  10-Jan.  31. 

Nov.  10-June  10. 

Nov.  10-Mar.  31 

Nov.  10-Mer.  31. 

Nov.  10-Feb.  28. 


(7)  Unit  7.  (i)  Unit  7  consists  of  Gulf  of  Alaska  drainages  between  Gore  Point  and  Cape  Fairfield  including  the 
Nellie  Juan  and  Kings  River  drainages,  and  including  the  Kenai  River  drainage  u{>stream  from  the  Russian  River,  the 
drainages  into  the  south  side  of  Tumagain  Arm  west  of  and  including  the  Portage  Creek  drainage,  and  east  of  150" 
W.  long.,  and  all  Kenai  Peninsula  drainages  east  of  150°  W.  long.,  from  Tumagain  Arm  to  the  Kenai  River. 

(ii)  In  the  following  areas,  the  taking  of  wildlife  for  subsistence  eses  is  prohibited  or  restricted  on  public  lands: 
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(A)  Kenai  Fjords  National  Park  is  closed  to  all  subsistence  uses; 

(Bl  The  Portage  Glacier  Closed  Area  in  Unit  7,  which  consists  of  Portage  Creek  drainages  between  tne  Anchorage- 
Nevvard  Raiiroafi  and  Placer  Creek  in  Bear  Valley,  Portage  Lake,  the  mouth  of  Bvron  Creek,  Glacier  Creek  and  Bvron 
(, lacier,  i-s  ,  iosed  'o  hunting;  however,  grouse,  ptarmigan,  hares  and  squirrels  mav  be  hunted  with  snotguns  after 
Septernt)er  '. 

(uii  I  nit-specific  regulations: 

(Ai  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  June  15,  except  Resurrection  Creek  and  its  tributaries. 

(Bi  :  Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  Bear 

Unit  "  —  3  Dears      

Coyote 

Nio  iimit     „ 

pQx   Pe<3  including  Cross,  Black,  and  Silver  Ptiases): 

2  foxes  „. _...... .... 

Hare  (Snowsnoe  and  TurxJra): 

No  limit    „.... 

Aoit 

Unit  7— that  oortion  within  the  Kenai  Nationai  WildKfe  Refuge— 2  wolves 

Unit  ^—Remainder— 6  wolves ^ 

Wotvefine 

'  wolverine 

Grouse  :  Spruce  Blue  ^j*ted,  arvj  Sharp-tailed): 

'5  oer  day   3C   r^  possession  „ _., 

Ptarm»gar  (Rock,  Willow   and  Wtirte-tailed): 

20  per  day,  40  in  possession  


July  1-June  X 

Sept.  '-Apr.  30- 

Nov.  1-Feb  ^5 

July  -^-June  3C 

Aug.  10-Apr  3C 
Aug.  10- Apr  3 

Sept-  '  -Mar  3 " . 

Aug  10-Mar.  31. 

Aug.  10-Mar.  31. 


Trapping 

Beaver 

20  Beaver  per  season  „ „ 

.......«....•.....••••••••■>■•>■■»■••■■•••••••••••••■••••....... 

Dec. 

1-Mar.  31. 

Coyote 

No  iimit              

Nov 
Nov. 

-O-Fpb  28 

-Dx  Red  including  Cross,  Biack,  and  Silver  Ptiases): 

No  limit  „ 

10-Feb.  28. 

Marten 

No  iirni'    

Nov. 

10-Jan.  31. 

MnK  and  Aeasel: 

No   ir^it    

Nov. 

10-Jan.  31. 

Muskrat 

No  limit  

Nov. 

10-May  15. 

Ctte' 

Nc    mit    „ 

Nov. 

10-Feb  28 

Aolt 

No  iir^it    _ „ 

Nov. 

10_PptT      p  = 

■Voiverine 

No  iimtt 

Nov. 

10-feD.  28. 

(8)  Unit  8.  Unit  8  consists  of  all  islands  southeast  of  the  centerline  of  Shelikof  Strait  including  Kodiak,  Afognak, 
Whale.  Raspberry.  Shuyak,  Spruce,  Marmot,  Sitkalidak,  Amook,  Uganik,  and  Chirikof  Islands,  the  Trinity  Islands,  the 
Semidi  Islands,  and  other  adjacent  islands. 

(i)  A  firearm  may  be  used  to  take  beaver  with  a  trapping  license  in  Unit  8  from  Nov.  10-Apr.  30. 

(ii)  A  Federally-quaUfied  subsistence  user  (recipient)  may  designate  another  Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the  recipient  is  a  member  of  a  community  operating  imder  a  community  harvest 
system.  The  designated  hunter  must  obtain  a  designated  hunter  permit  and  must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any  number  of  recipients  but  may  have  no  more  than  two  harvest  Uraits  in 
his/her  possession  at  any  one  time. 


Harvest  limits 


Open  season 


Hunting 


Aug 


Oct  31. 


Deer 

Unit  3— that  .oortion  of  Kodiak  IsJarxJ  north  of  a  line  from  the  head  of  Settlers  Cove  to  Crescent  take  f57''52  N  lat , 
'b2'S8  A  onq.),  and  east  of  a  line  from  ttie  outlet  of  Crescent  Lake  to  Mount  Ellison  Peak  and  from  Mount 
Ellison  Pea-  • ;  ^'okati  Point  at  Whale  Passage,  and  that  portion  of  Kodiak  Island  east  of  a  line  from  the  mouth  of 
Saiiev  CreeK  ;o  the  mouth  at  Eltx>w  Creek,  and  adjacent  small  islands  in  Chiniak  Bay—*  deer  noweve' 
antieness  deer  may  be  taken  only  from  Oct  25-Oct  31. 
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Harvest  lunrts 

Open  season 

Unit  8 — thai  cxxtior  ,>!  KodiaK  isianc  and  adiac^nt  isiarvos  soo-t^  and  west  o<.  a  line  from  the  ^e*::  .  ■  'error  Bay  to 
the  head  o'  the  soi.rth-wester'^  tios'  ar-^  o*  jqbk  Bs^ — :.  :5ee'   'v^weve'   anfle^tess  deer  may  &e  Ui^en  only  Irom 
Oct    --Oec  3' 
se-nainder  o'  Jm*  6 — i  aee'    -xiwever    antteriest  aee"  """«.  r*-  'axe^'  :-.'i!>  -'Ofri  Oct  i-Oec.  31;  no  more  tfian  1 
antieness  aee' Tiay  De  taKer^  ?ro"- Dc'    '-Nov    K 
Fox,  Rec  inciLXJing  C'oss  Biack  and  Silver  Phases): 

2  foxes                                _ 

Ha'-e  '  Sfiowsrioe  arc  ^jfxira): 

Nc  limit  „ _ _ 

^armigan  (Rock,  Willow  a-v  A'^rte-'aned): 

20  Der  dav  40  in  oossession „ 

Aug.  1-Dec.  31. 

Aug.  l-0ec.31. 

Sept  1-Feb.  15. 
Juty  I^Jurw  30. 
Aug.  10-Apr.  30. 

Trapping 

Beaver: 

30  beaver  oer  season ~ 

Fox  Red  including  Cross.  Black  and  Silver  Phases): 

No  limit  

Nov.  10-Apr.  30. 
Nov.  10-Kter.  31. 
Nov.  10-xJan.  31. 
Nov.  lO^Jan.  31. 
Nov.  10-NJune  10. 
Nov.  10-%)an.31. 

Marten 

No  limit            „ 

Mink  and  Weasel: 

No  limit _ _ 

Musxrat: 

No  limit  >. - .'..... 

CiTter 

No  limit „ 

(9)  Unit  9.  [i]  Unit  9  consists  of  the          Shumagin  Islands  and  other  islands  of        9(B)  firom  April  1-May  31  and  in  the 
Alaska  Peninsula  and  adjacent  islands        Unit  9  west  of  the  Shumagin  Islands;          remainder  of  Unit  9  from  April  1-April 
including  drainages  east  of  False  Pass,            (E)  Unit  9(E)  consists  of  the  remainder     30; 

Pacific  Ocean  drainages  west  of  and            of  Unit  9.                                                         (D)  In  Unit  9(B),  I flke  Clark  National 
excluding  the  Redoubt  Creek  drainage;           (ii)  In  the  following  areas,  the  taking        Park  and  Preserve  only,  residents  of 

Bay,  drainages  into  the  north  side  of           prohibited  or  restricted  on  public  lands:     Bay,  and  Port  Alsworth  only,  may  hunt 
Bristol  Bay  east  of  Etolin  Point,  and                (A)  Katmai  National  Park  is  closed  to      brown  bear  by  Federal  registration 
including  the  Sanak  and  Shimiagin             all  subsistence  uses;                                     permit  in  Ueu  of  a  resident  tag;  the 
Islands:                                                               (Bj  The  use  of  motorized  vehicles,            season  will  be  closed  when  foxu-  females 

(A)  Unit  9(A)  consists  of  that  portion       excluding  aircraft,  boats,  or                          or  ten  bears  have  been  taken,  whichever 
of  Unit  9  draining  into  Shelikof  Strait         snowmobiles  used  for  hunting  and              occurs  first; 

and  Cook  Inlet  between  the  southern           transporting  a  hunter  or  harvested                  (E)  The  taking  in  Unit  9(B)  by 
boundary  of  Unit  16  (Redoubt  Creek)          animal  parts,  is  prohibited  from  Aug.  1-     residents  of  Newhalen,  Nondalton. 
and  the  northern  boundary  of  Katmai          Nov.  30  in  the  Naknek  Controlled  Use        Ilianma,  Pedro  Bay,  and  Port  Alsworth 
National  Park  and  Preserve;                          Area,  which  includes  all  of  Unit  9(C)           of  up  to  a  total  per  regulatory  year  of  10 

(B)  Unit  9(B)  consists  of  the  Kvichak        within  the  Naknek  River  drainage               bull  moose  among  the  communities  is 
River  drainage;                                             upstream  fiom  and  including  the  King        allowed  for  ceremonial  purposes,  under 

(C)  Unit  9(C)  consists  of  the  Alagnak        Salmon  Creek  drainage;  however,  this         the  terms  of  a  Federal  registration 
(Branch)  River  drainage,  the  Naknek            restriction  does  not  apply  to  a  motorized    permit.  Bull  moose  may  be  taken  from 
River  drainage,  and  all  land  and  water        vehicle  on  the  Naknek-King  Salmon,           July  1  through  June  30.  Permits, 
vkrithin  Katmai  National  Park  and                 Lake  Camp,  and  Rapids  Camp  roads  and     available  to  all  5  communities,  will  be 

(D)  Unit  9(D)  consists  of  all  Alaska           frozen  surfaces  of  the  Naknek  River  and      individuals  only  at  the  request  of  a  local 
Peninsula  drainages  west  of  a  line  fi-om       Big  Creek;                                                     organization.  This  10  moose  limit  is  not 
the  southernmost  head  of  Port  Moller  to         (C)  A  firearm  may  be  used  under  a           cumulative  writh  that  permitted  for 

the  head  of  American  Bay  including  the     trapping  Ucense  to  take  beaver  in  Unit        potlatches  by  the  State. 

Har-est  limits 

Open  season 

iruntina 

Black  Bear: 

July  l^une  30. 

Oct.  1-OcL  21 
May  10-May25. 

Browr.  Bear: 

unit  9(B) — Rural  residents  of  Nondalton,  lliamna,  Newhalen,  Pedro  Bay,  and  Port  Alsworth  only — 1  bear  by  Federal 
registration  permit  only. 
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Harvest  limits 


Open  season 


Unit  9(B)—    -jea    ^very  four  regulatory  years 


Unit  9(E) — '  Dea-  jv  Federal  registration  permit  or  State  harvest  tag 


Cdntxxj 

Unit  9(A)-4  :ar!t)0'..  -rw^v<='  no  more  than  2  caritxju  may  be  taken  Aug.  lO-Seot  3C  and  no  nx)re  than  •  canboij 

may  be  taKen  Cc      ■■'^ic.    30. 
Unrt  9fC,i-^  car'boi.   icwever,  no  more  ttian  1  may  be  a  cow,  no  more  ttian  2  canbou  may  oe  taKen  Aug.  'C— Nov 

30  and  no  rrxjre  "  r   '  caritxMj  may  be  taken  per  calendar  month  between  Dec.  I-Mar.  31. 

Unit  9(Bi-5  cantxiu     owever  no  more  than  2  may  be  bulls  „ - 

Unit  9'.C ^■€to?,ec  tc  an  Hunting  of  caritxxj  

Unit  9(E'— tr.a!  Dortion  souVwMSt  Of  the  headwaters  of  Fireweed  and  Btuetseny  Creeks  (north  of  Mt.  Vemammof)  to 

ano  including  the  Sarxjy  River  drainage  on  the  Bristol  Bay  side  of  the  Alaska  Peninsula  and  that  portion  south  of 

Seal  Cape  to  Ramsev  Bay  on  ttie  Pacifk:  skJe  of  ttie  Alaska  Peninsula  divide  is  closed  to  aii  hunting  oi  canbou. 

Remainder  o*  jnit  yiE  -  ~  zar-ttcr,  „ 

Sheep 

Unit  9(B'— Residents  .'  liar^ir-i  New^alen,  NorxJalton,  Pedro  Bay,  arxl  Port  Alsworth  oniy— *  ram  wrth  %  curt  horn 

Dy  -ederai  'egistr3t:or  iiec 


Remainder  ot  jn 
Moose 

Unit  9(A!— ■  antlered  bull 

unit  9iBi — '  antlered  bull 


ar  Mth  '■/fe  curl  hom 


jnd  9(C> — tha'  oiJ^n 


iraining  into  tJie  Naknek  River  from  the  nortfi — 1  antlered  bull 


Unit  9iC) — tha'  cxirtic  r  aratmng  Into  the  Naknek  River  from  the  south — 1  antlered  tXiU.  However,  dunng  the  period 
Aug  20-Aug  ?  : >,!  moose  may  be  taken  t)y  Federal  registration  permit  only.  During  the  December  nunt, 
antiehess  moose  "^a,  :>■  aken  by  Federal  registration  permit  only.  The  antlertess  season  wiN  Pe  closed  when  5 
antiertess  moose  na.e  oeen  taken.  P\jbiic  lands  are  dosed  during  December  lor  the  hunting  of  moose  except  by 
eligible  rural  AiasKa  residents  during  seasons  identified  atx)ve. 

Remainoer  of  Unit  9(C) — 1  moose,  however,  antlertess  moose  may  be  taken  only  from  Dec   '  -Dec.  31  


Unii9(E! 


antlered  bull 


Coyote 

2  coyotes   

fc»,  Arctic  <Biue  and  White): 

No  limit , 

-OK  Red  -''ncjuainq  Cross,  Black  and  Silver  Phases): 

2  toxes  , 

Hare  iSnowshop  ind  Tundra): 

No  limit  , 

Lynx: 

2  lynx  _ , 

Wolf- 

5  wolves , 

A'ouer'np 

'    //Gi»er'Ot?  

Grouse   Spr-K  e  3iue,  Ruffed,  and  Sharp-tailed): 

:^  per  oav    3C  n  possessKHi  

Ptarmigar-   Ra.t<.  vVlltow,  and  White-tailed): 

?0  oer  3av,  40  in  possession  


Oct    •-Oct  2'    lOon 
years  only):  May 
'O-May  25  (even 
years  only) 

Oct.  '-Dec  3',  Ma, 
10-May  25. 

l'*uQ    "ij-Mar   31. 

Aug    'Ci-Ma-  31. 

Aug    '-Apr    '5. 
No  open  season 
.No  open  season. 

Aug    -O-Apr   30 

Ajq    -O-Oc'    10. 

Aug.  10-Sept  20. 

SepL  1-Sept  15. 
Aug.  20-Seot.  15. 
Dec.  '-Dec  31. 
SepL  1-Sept.  15. 
Dec.  1-Oec.  31. 
Aug.  20-SepL  15. 
Dec.  1-Dec.  31. 


Sept.  i-SepL  15. 
Dec.  1 -Dec.  31. 
Sept.  1-Sept.  20. 
Dec.  1-Oec.  31. 

Sep;     -Apr  30. 

Dec      -Ma-    '5. 

Sept.  l-FeD.  15. 

July.  1-June  30 

Ntov.  10-FeC  28 

Aug.  10-Apr  30 

SepL  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  lO-Apr  3C 


Trapping: 


beaver- 

unit  9(B) — 40  beaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr  1-May  31  

Remainder  of  Unit  9—40  beaver  per  season;  however,  no  more  ttian  20  may  t>e  taken  tjetween  Apr  i-Apr  30 
Covote 

No   imit  

'-"ox   Arctic   Blue  :i;xl  White):  ^ 

No  iimi;  

Fox   Red    ncux3in<j  Cross,  Black  and  Silver  Phases): 

No  limit       „ 

Lynx 

No   imit       „ 

Marten 

No  limit     „ „ „ 

Mink  and  Weasel: 

No  limrt 

Muskrat 

No  iimit     „ _ 


Jan.  1-May  31. 
Jan.  1-Apr.  30. 

Nov   lO-Mar  31. 

Nov.  10-Fec  23 

Nov.  10-Fec  28 

Nov.  10-Feb  28 

Nov  ■O-'^eD  28 
Nov  'D-Pec  28 
Nov    iO-viune  10. 
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Harvest  limits 

Open  season 

Otter: 

No  limit 

Nov.  10-Mar.  31. 

Wolf: 

No  limit 

Nov.  10-Mar.  31. 

Wolverine: 

No  limit » 

Nov.  10-Feb.  28. 

(10)  Unit  10.  (i)  Unit  10  consists  of  the  Aleutian  Islands,  Unimak  Islands  and  the  Pribilof  Islands. 

(ii)  On  Otter  Island  in  the  Pribilof  Islands  the  taking  of  any  wildUfe  species  for  subsistence  uses  is  prohibited. 


Harvest  limits 


Open  season 


Hunting 


Caribou: 

Unit  10 — Unimak  Islarxj  only 

Remainder  of  Unit  10— No  limit , 

Coyote: 

2  coyotes  

Fox,  Arctic  (Blue  and  White  Phase): 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

2  foxes  

Hare  (Snowshoe  and  Tundra): 

No  limit 

Wolf: 

5  wolves 

Wolverine: 

1  wolverine 

Ptarmigan  (Rock,  WHtow,  and  White-tailed): 

20  per  day,  40  in  possession  


No  open  season. 
July  1-June  30. 

SepL  1-Apr.  30. 

July  1-June  30. 

SepL  1-Feb.  15. 

July  1-June  30. 

Aug.  10-Apr.  30. 

SepL  1-Mar.  31 . 

Aug.  10-Apr.  30. 


Trapping 


Coyote: 

2  coyotes 

Fox,  Arctic  (Blue  a^c  A^^ te  -'^ase): 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

2  foxes  

Mink  and  Weasel: 

No  limit 

Muskrat. 

No  limit 

Otter 

No  limit 

Wolf: 

No  limit 

Wolverine: 

No  limit 


SepL  1-Apr.  30. 
July  1-June  30.  ■ 
SepL  1-Feb.  15. 
hJov.  10-Feb.  28. 
Nov.  10-Oune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  11.  Unit  11  consists  of  that  area  draining  into  the  headwaters  of  the  Copper  River  south  of  Suslota 
Creek  and  the  area  drained  by  all  tributaries  into  the  east  bank  of  the  Copper  River  between  the  confluence  of  Suslota 
Creek  with  the  Slana  River  and  Miles  Glacier. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  Jtine  15; 

(B)  A  Federally-qualified  subsistence  user  (recipient)  may  designate  another  Federally-qualified  subsistence  user  to 
take  caribou  on  his  or  her  behalf.  The  designated  hunter  must  obtain  a  designated  hunter  permit  and  must  return 
a  completed  harvest  report.  The  designated  hunter  may  hunt  for  any  niunber  of  recipients  but  may  have  no  more 
than  two  harvest  limits  in  his/her  possession  at  any  one  time. 

(ii)  [Reserved] 


Harvest  limits 


Open  season 


. 

Hunting 

BlackB«ar 

^  bea"^                    „ - 

July  1-June  30. 

CantxjL. 

Unit  11— Mentasta  >ierd ~ - 

Aug.  1-Mar.  31. 

UMI 
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Harvest  limits 


1  bill!  bv  Federal  registration  permit  only.  Federal  public  lands  are  closed  to  ttw  taking  of  caribou  ex  ceo*  'o  ne  ^esi 
:ents  if  Chitina.  Chistochina,  Copper  Center,  Gakona,  Gulkana,  Mentasta,  and  Taziina   jc  re  'S  oer-^.ts  -^a,  oe 


Open  season 


Sheep 


Remainder 


;p*-eo 


Moose. 

1  antlered  bull  - 

Covc'e 

2  c'jyoies  , 

Fox,  Red  (including  Cross,  Black  and  Si^er  Ptiases): 


2  foxes 


Hare  (Snowshoe  and  Tundra): 

1^  limit 

Lyrw; 


Wolf- 


2  lynx 


-    MO('jK 


'  /voivertne - 

PuDiic  lands  are  ctosed  to  the  taking  of  vw)lver1ne  except  by  eHgibto  rural  Alaska  residents  during  seasons  identified 
atx?ve 
Grouse  (Spnjce,  Blue,  R^ed,  and  Sharp-tailed): 

15  per  day,  30  tn  possesskx)  • 

Rarmigan  (Rock,  Wiitow,  and  White-tailed): 

20  per  day,  40  in  possessran  


No  open  season. 

Aug    ■  0-  Sept.  20. 
Aug  2S-SeDt.  20. 
Sepi   '-Apr  30. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Dec.  15->Jan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Jan.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Mar.  31 


Trapping 


Beavor 

30  nea-.f-r  lyet  season _...., 

Covute 

Nu     If  ■  

Fox,  Rec    oriLK  1  ig  Cross,  Black  and  Silver  Phases): 

NiO   I' -l       „ 

Lyru 


No  limit 


Manec 

No  ;i"^:'     

M.nK  a.nc  .Veasel: 

Nto  limit 

Muskrat: 

1^  limit 

Otter: 

No  limit 

Woff: 

No  limit 


2  v^olverine 

Public  lands  are  ctosed  to  the  taking  of  wolverine  except  by  eligible  rural  Alaska  reskJents  dunng  seasons  identified 
above 


Nov.  10-Apr.  30. 
Nov.  10-44ar.  31. 
Nov.  10-Feb.  28. 
Dec.  15-Jan.  15. 
Nov.  10-Jan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 


(12)  Unit  12.  Unit  12  consists  of  the  Tanana  River  deainage  upstream  from  the  Robertson  River,  including  all  drainages 
into  the  east  bank  of  the  Robertson  River,  and  the  White  River  drainage  in  Alaska,  but  excluding  the  Ladue  River 
drainage. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  12  during  April  and  October  with  a  steel  trap,  or  with  a  snare  using  cable  smaller 
than  V32  inch  diameter,  is  prohibited. 

(ii)  (Reserved  1 


Harvest  limits 


Open  season 


Hunting 


BiacK  dear 

3  Bears „ July  "    june  30. 

Caribou 

Unit   12— that  portion  west  of  the  NatJesna  River  within  the  drainages  of  Jack  Green    Patinum  CreeK    a^c    Nc  oper  season 

Totschunda  Creek — The  taking  of  caritx)u  is  prohibited  on  pMic  lands. 
Unit  12— that  portton  lying  east  of  the  Nabesna  River  and  south  of  the  Winter  Trail  running  sou'neas;  tro^-  -^ic^erei     Nio  open  seaso'^ 
I  ake  '0  the  Canadian  border — The  tatang  of  caribou  is  prohitjited  on  publk:  lands.  I 
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Harvest  limits 

Remainder  ;•  ^m'  •  2—1  bull  . 

1  buH  caribou  may  be  taken  l)y  a  Federal  registratior  cernit  rjuma  a  wmte--  season  re  be  announced  for  the  rural 
Alaska  residents  of  Tetlln  and  Northway  only. 

Sheep 

'■arr-  w!tti  full  curl  hor-  -'  la'gp'  „ _ 

Moose 

Unit  '2 — that  portior  araineo  D\  t*ie  "anana  Nabesna  a^'  ~;hisa.'Ta  »,<ve'i  w-f^^n  the  Tetlin  Nationa;  v'vn;i"'f^  Ref- 
uge and  those  lanas  wiihm  the  vVrangeii-St.  Euas  Nationa  ^'ese-'ve  north  ana  east  of  a  line  formed  r  .  ■'>»-  ='ick- 
erei  Lake  Winter  Trail  from  the  Canadian  borde'  tc  the  southef^  tx'urvaary  of  the  Tetlin  National  Wikji^'e  -^e\jge — 
■  antlered  bull  howeve'  dunng  the  A^jg  ?C^Ajg  26  season  ohk  txiiis  *■"!*■  spike'^ck  antlers  ""kI.  ':•*-  'a^e^  The 
Ncver^bef  seasori  is  oper^  by  =^ederai  'egtstratior^  oer^n  oniv 

Unit  '2— that  poliof  'yinq  east  o*  t^e  Natx's,'^  ^'■ve'  eas'  :)'  'he  Nabesna  3:aiif-  iTd  south  o1  ttie  Winter  TraH 
oinriing  southeast  ^'■o'^  ^tckerei  Lane  tc  trie  Canadian  twroef— '  a'n>ere<.:  Dui^  'x-Aever  duriryj  ttie  Aug.  20-Aug. 
28  seasor  onlv  buii5  wth  spikelork  antlers  -nav  be  taKB'-^ 

Urvt  -2 — Rer^iainoer— '  anttcec  bull,  rwwever  dunng  'jtc  Ajq.  ZO-Ajq  ^8  seasor.  oni>  duhs  miv.  spme/fortc  antlers 
"nav  t>e  taken. 
Coyote 

2  coyotes  

Fox,  Red  irciuding  Cross,  Black  and  Silver  Phasesi 

0  toxes  nowever  no  nwre  than  2  toxes  may  be  tanen  prior  to  Oct  1  „ _... 

Hare  -Snowshoe  anc  ^jnd'-a): 

Nc  iirni'  „. 

Lynx 

2  lyru  _ -.. 

Wotf: 

5  wotves  

Wotvenne 

(vofverine  

Grouse  (Sc>rjce  Blue   =i:^'*ieG  anc  Snare-tailed): 

'6  per  33V    3C  i''  possession    

Ptarrrxgar  iBocf,,  vViflow   and  White-tailed): 

2C  pe'  aa\    ^C  r  possession  

Trapping 

Beaver: 

'  5  tieave'  pe'  season i 

Coyote. 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit - 

Lynx: 

No  limit _ 

Marten 

No  M'ni' 

Mink  and  Weasel: 

No  limit - 

Muskrat: 

No  limit ~ 

Otter 

No  limit 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Open  season 


SepL  l-SepL20. 
Winter  season  to  be 

announoed  by  the 

Board. 

Aug.  10-Sept20. 

Aug.  20-Aug.  28. 
SepL  1-SepL  15. 
Nov.  20-Nov.  30. 


Aug.  20-Aug.  28. 
SepL  1-SepL30. 

Aug.  20-Aug.  28. 
SepL  1-SepL  15. 

SepL  1-Apr.  30. 

SepL  1-Mar.  15. 

July  1-Jur>e  30. 

Nov.  1-Jan.31. 

Aug.  10-Apr.  30. 

SepL  1-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Apr.  30. 


Nov.  1-Apr.  15. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Dot  15-NJan  15. 
Nov.  1-f  eb.  28. 
Nov.  1-Feb.  28. 
SepL  20-June  10. 
Nov.  1-Apr.  15. 
OcL  1-Apr.  30. 
Nov.  1-Feb.  28. 


(13)  Unit  13.  (i)  Unit  13  consists  of 
that  area  westerly  of  the  east  bank  of  the 
Copper  River  and  drained  by  all 
tributaries  into  the  west  bank  of  the 
Copper  River  from  Miles  Glacier  and 
including  the  Slana  River  drainages 
north  of  Suslota  Creek;  the  drainages 
into  the  Delta  River  upstream  from  Falls 
Creek  and  Black  Rapids  Glacier;  the 
drainages  into  the  Nenana  River 
upstream  from  the  southeast  comer  of 
Denali  National  Park  at  Windy;  the 


drainage  into  the  Susitna  River 
upstream  from  its  jimction  with  the 
Chulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  DenaU  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 


Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River;  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  River: 

(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  1 3  boimded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
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77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  junction  with 
the  Guikana  River,  then  northerly  along 
the  west  bank  of  the  Guikana  River  to 
its  junction  with  the  West  Fork  of  the 
Guikana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Guikana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
lumamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Siisitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosrna  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  begiiming; 

(B)  Unit  13(B)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Guikana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boundary  of  Unit 
13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 


the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Guikana  River,  then  down  the  West 
Fork  of  the  Guikana  River  to  the 
confluence  of  the  Guikana  River  and  the 
Copper  River,  the  point  of  beginning; 

(u)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13. 

(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
E)ecember  2, 1980  are  closed  to 
subsistence.  Subsistence  uses  as 
authorized  by  this  paragraph  (k)(13)  are 
permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  use  of  motorized  vehicles  or  pack 
flnimals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGiimis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 


Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Highway,  then  east  along  the 
.Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Cantwell  Glacier,  then  we-st  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River. 

(C) except  for  access  and 
transportation  of  harvested  wildlife  on 
Sourdough  and  Haggard  Creeks,  Meiers 
L^e  trails,  or  other  trails  designated  by 
the  Board,  the  use  of  motorized  vehicles 
for  subsistence  hunting,  is-prohibited  in 
the  Sourdough  Controlled  IJse  Area. 
The  Sourdough  Clontroiled  Use  Area 
consists  of  that  portion  of  Unit  13(B) 
bounded  by  a  line  beginning  at  the 
confluence  of  Sourdough  Creek  and  the 
Guikana  River,  then  northerly  along 
Sourdough  Creek  to  the  Richardson 
Highway  at  approximately  Mile  148, 
then  northerly  along  the  Richardson 
Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170,  then  westerly 
along  the  trail  to  the  Guikana  River, 
then  southerly  along  the  east  bank  of  the 
Guikana  River  to  its  confluence  with 
Sourdough  Creek,  the  point  of 
beginning, 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  Jime  15. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  3ea:  .  '  .  . 

0  UcaiS  •■•■■■■■•■■•••■■••■■■••••••■••••••••■•••■••■•••■••••••••■■•••■■•••■«■••••»•*••••••»••■••••••••••••>■■■•••■•••.•■■••...■■•••.•»■,,.,....,.■.■«»•,...«■„.,,•■■■■■•••■■•■■•••••■ 

Cariboo: 

2  caritXHj  by  Federal  registration  permit  only.  Hunting  wittwi  the  Trans-Alaska  Oil  Pipeline  right-of-way  is  prohibited. 
The  right-of-way  Is  identified  as  the  area  occupied  tiy  the  pipeline  (tjuried  or  atx>ve  ground)  and  ttie  cleared  area 
25  feet  on  eittier  side  of  the  pipeline. 
Sheep: 

Unit  13 — excluding  Unit  13(D)  and  the  Tol<  arxJ  Delta  Management  Areas — 1  ram  with  %  curl  horn 

Moose: 

1  antlered  bull  moose  by  Federal  registration  permit  only;  only  1  permit  will  be  issued  per  household  

Coyote 

2  coyotes  

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

2  foxes  „ „ 

Hare  (Snowshoe  and  Tundra): 

No  limit  _ 

Lynx: 

2  ^f^x  „ „ 

Wolf 

5  woives _ „ „ 

Wolverine: 

I  wolverine 

Public  lands  are  closed  to  the  taking  of  wolverine,  except  by  eligit)le  rural  Alaska  residents  during  seasons  identified 
above 
Qrouse  Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  3ay  30  n  oossession  

Ptarmigan  (Rock,  vViHow,  and  White-tailed): 

20  per  day,  40  m  possession  „ „ „ 


July  1-June  30. 

Aug,  10-Sept.  30. 
Jan.  5-Mar.  31. 


Aug.  10-Sept.  20. 
Aug.  1-SepL  20. 
Sept.  1-Apr.  30. 
Sept  1-Feb.  15. 
July  1-June  30. 
Dec.  15-Oan.  15. 
Aug.  '.0-Apr.  30. 
Sept  1-Oan.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 
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Harvest  Hmits 


Ope'-  season 


Beaver: 

30  D€^3vf*'   [>^'   Sf!<3Sv>^"        - « « 

Oc      <?  v,«  30. 

wovcxe 

N*o  wnif  „ _..„ _. 

^0*   Red  Hfx;iiJcftnQ  Cross  Black  and  Sibver  Phases): 

r4ov.  10-Mv.  31. 

Nov.  ^^-f9t.  28. 

t^O  nm'i     ....._„..„ - »..........._....«.....„..»„...._.»_......_ - 

Dec.  15-Jm.  15. 

Mar«en 

Mk*  ana  A^asei                  • 

h40  rtonit , « • 

Nov.  10->l«n.  31. 
Nov.  1&^lw.31. 
Nov.  16-JufK-  '0. 

Cmer 

N»o  limit  _ - - _ 

Wot*' 

N40  (ifTlil                 _ ^.^ _ 

Nov.  10-Mar.31. 
Nov.  10-Mv.  31. 

Wolvenne                                                                                                                                                     .  ^ 

2  wofvenne    _ ~ - 

Pu&hc  lanos  are  ctosad  to  the  taking  Of  wotveiine  except  b%-  eBciible  irsf  4!aska  -esictent?  Arinc  reason*  idpnt^ied 

.atxjve 

Nov.  10->i«t31. 

fl4)  Unit  14.  (i)  Unit  14  consists  ©f  diainages  into  the  north  side  of  Tumagain  Arm  west  of  and  excluding  the 
Portage  Crwk  dramage,  drainages  into  Knik  .\rm  excluding  drainages  of  the  Chickaloon  and  Matanuska  Rivers  in  Unit 
1j  drainages  into  the  north  side  of  Cook  Inlet  eag*  of  the  Susitna  River,  drainages  into  the  east  bank  of  the  Susitna 
River  downstream  from  the  Taikpetna  R:vfr  and  drainages  into  the  south  bank  of  the  Talkeotna  Riv«^ 

A  Tnit  14(A)  consists  of  ciramages  in  Unit  14  bounded  OB  the  west  by  the  Susitna  River  >?!  h<^  north  by  Willow 
(reek  ppters  Creek,  and  by  a  iine  from  ths  head  of  Prters  Creek  to  the  head  of  the  Chickonx-irj  Kjver,  on  the  east 
n\  Uie  ^asTprr,  boundary  of  Unit  14,  and  OD  the  south  by  Cook  Inlet,  Knik  Arm,  the  south  bank  of  the  Kjuk  River 
ham  its  mouth  to  its  junction  u'il5b  Knik  Glacier,  across  the  face  of  Knik  Glacier  and  alcMig  the  north  side  of  Knik 
Giac  ler  to  the  Unit  6  boundar\ 

Bi  In)'  14(B)  consists  c^  that  portion  of  Unit  14  north  of  Unit  14(A); 

i,Cj  L  ml  14(C)  consists  of  that  portion  of  Unit  14  south  of  Unit  14(A). 

(ii)  In  the  following  areas,  the  »ak:r,t    jf   .vildUfe  for  subsistence  uses  is  prohibited  or  restricted  on  public  lands: 

(A)  The  Fort  Richardson  and  Eimenaorf  Air  Force  Base  M«\agement  Areas,  consisting  of  the  Fort  Richardson  and 
Elmendorf  Military  Reservation,  are  closed  to  th*  subsistence  taking  of  wildiife; 

(B)  The  Anchorage  Management  Area,  consisting  of  all  drainages  south  of  Elmendorf  and  Fort  Richardson  military 
reservations  and  north  of  and  including  Rainbow  Creek  is  closed  to  subsistence  taking  of  wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations: 

(A)  In  Unit  14(A),  bait  may  be  used  to  hunt  black  bear  between  April  15  and  May  25; 

(g)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  Bear: 

Unit  14  (A)  and  (C)— 1  bear 

BfOWT:  Bea< 

Unit  MvA;— ■.  Dear  every  lour  regulatory  years 


Coyote' 

unit  *4  lAi  and  (C) — 2  coyotes  

Fox.  Red  . including  Cross  Sfecx  an6  Silve'  f'hases): 

Unit  '4—2  toxes  -  

Hare    Sno*snoe  anc  "jnora; 

jnii  '4iAi — 5  nares  pe'  day  

Unit  14(C)— 6  '^.ares  :>e'  lay  

Lynx: 

2  lynx  

Wolf 

3  wolves  

Aoiverine 

*  wolverine   

orouse  i Spruce  Blue  Rjf<ec  anc  Slarc^taiied): 

jnii  •4;A^— '6  06' da^    75C^  ""  D<Ksessio'"  

„nit  •  A-d — 5  06'  oav    'G  in  Dossessio'"   

►^varrrHQan  : Rock   WiHow   and  vVhite-taiiedi. 


Juty  1-June30. 

Sept.  l»-Oct.  10. 
May  1-May  25. 

SepL  1-Apr.  30. 

Nov.  1-Feb.  15. 

July  1-June  30. 
Spl.  8-Apr.  30. 

Dec.  15-%ian.  15. 

Aug.  lO-Apr.  30. 

Se^  1-Mar.  31. 

Aug.  10-Mar.  31. 
Se:;'   ""-Mar.  31. 
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Harvest  limits 


Open  season 


Unit  14(A) — 10  per  day,  20  in  possession  

Unit  MiCi— 10  per  day,  20  m  possessxyi  

Remainttef  of  Unit  14—20  per  day,  40  in  possession 


Aug.  •Q-Mar.  31. 
Sept  a-Mar  31. 
Aug.  10-Mar.  31. 


Trapping 


Beaver- 

Unit  •  4;  Ai — 30  beaver  pe'  season 

Unit  i4(Ct — tha!  portion  within  the  drainages  of  Glacier  Creek,  Kern  Greet    Peterson  Creek,  the  ^\A/enryrniie  ftvef 
and  the  drainages  of  Knk  River  outside  Chugach  State  Pari< — 20  tjeaver  pet  season. 
Coyote 

unit  i4(Ai — No  limit  ». 

Unrt  1 4(0 ) — iNo  iirnfx  ...■.•••.....•..■■.■.■.■..•...•h..................«.h....................................m...«........«......... ....«....•••••••....•.••.•.....•....... 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases): 

Unit  '4(Ai — No  lirirt 

Unit  1 4  C  — '  fox  — 

Marten 

No  limit     _ _ 

Mink  and  Weasel: 

No  hmit  - _ - 

MusKrat 

No  iimit      „ „ _ _. „ „ _ - 

Otter- 
Unit  '  4  A I — No  'imi!  „ __...._ 

Unit  '  4iCi — No  imit „ 

Woif: 

Unrt  14(A) — No  limit „ „ -j. 

Unrt  14(C) — No  limrt _ - 

Wotvenne: 

No  limrt » _ _ _ » ~ - — 


Nov    ' 

Dec    ' 


J-Apr    30 
-Apr    '5. 


Nov.  1 
Nov.  1 

Nov.  1 
Nov.  1 

Nov    ' 

Nov    • 

Nov    ■ 

Nov    • 
Nov    * 

Nov.  1 
Nov.  1 


0-Mar  3- 
0-Feb,  28. 

0-Feb  28 
0-Feb  28 

O-Jan  31. 

C^-Jan,  31. 

0-May  15. 

C-Mar.  31. 

(>-FeD   ?9 

0-Mar    3- 
0-Fet:    25 


Nov.  10-FeD.  28. 


(15)  Unit  15.  (i)  Unit  15  consists  of 

that  portion  of  the  Kenai  Peninsula  and 
adjacent  islands  draiiiirit;  into  the  Gulf 
of  .Maska,  Cook  Inif?  dmi  Tumagain 
Arm  from  Gore  Point  '.u  Lae  point  where 
longitude  line  150°  00'  W.  crosses  the 
coastline  of  Chickaloon  Bay  in 
Tumagain  .\rm,  including  that  area 
lying  west  of  longitude  line  150°  00'  W. 
to  the  mouth  of  the  Russian  River,  then 
southerly  along  the  Chugach  National 
Forest  boundary  to  the  upper  end  of 
Upper  Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  the  Kenai  River  and 
Skilak  Lake, 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 


Skilak  Lake,  and  north  of  the  Kasilof 
River,  Tustiunena  Lake,  Glacier  Creek, 
and  Tustumena  Glacier; 

(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15. 

(ii)  The  Skilak  Loop  Management 
Area,  which  consists  of  that  portion  of 
Unit  15(A)  bovmded  by  a  Une  beginning 
at  the  eastern  most  junction  of  the 
Sterling  Highway  and  the  Skilak  Loop 
(milepost  76.3),  then  due  south  to  the 
south  bank  of  the  Kenai  River,  then 
southerly  along  the  south  bank  of  the 
Kenai  River  to  its  confluence  with 
Skilak  Lake,  then  westerly  along  the 
north  shore  of  Skilak  Lake  to  Lower 
Skilak  Lake  Campground,  then 
northerly  along  the  Lower  Skilak  Lake 
Campground  Road  and  the  Skilak  Loop 
Road  to  its  western  most  junction  with 
the  Sterling  Highway,  then  easterly 


along  the  Sterling  Highway  to  the  point 
of  beginning,  is  closed  to  the  taking  of 

wildlife,  except  that  grouse  and 
ptarmigan  may  be  taken  only  from 
October  1 -.March  1  by  bow  and  arrow 
only. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  The  Skilak  Loop  Management 
Area  is  closed  to  subsistence  trapping  of 
fuibearers; 

(C)  That  portion  of  Unit  15(B)  east  of 
the  Kenai  River,  Skilak  Lake,  Skilak 
River,  and  Skilak  Glacier  is  closed  to  the 

trapping  of  marten; 

(D)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  snare  is 
prohibited. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear 

U nrt  1 5( C ' —  3  oea'S „ „ _ 

jnr!  '5  Remai.'-ider    „ _ „ „ „ 

,Mcx)se 

Unit    -J   B   arx)  (C)— 1  antlered  bull  with  spike-fork  or  50^nch  antiers  or  with  3  or  more  brow  tines  or  eitne.'^  antier 
Dv  -eoerai  'egistratwn  permit  only. 

Unit     5  A;        _ „ „ „ 

Coyote 

No  limrt    

Hare  iSnowstxje  and  "ondra): 

No  limrt „ „ .. 


July  ■  -J  jne  3C 
Nc  ooer  seasor- 

Aug   •  C-Sept.  20. 

No  open  season 
Sept.  i-Apr  3C 
Julv  ■  -June  3C 
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Harvest  limits 


Open  season 


-inat  ixirnon  *«thin  tne  ^eoai 
-Remainoer— 5  Wo^'es 


/woit 

unit 

unit 
Woivenne 

'   A'Oiverine     

CjfOuse  :  Spruce   3iue   Rjftec   and  S^-an>ta 

■5  -pe:  -da*    3C  ir.  oossessior  

f^armigan  ;Rock    vViliow,  anc  White-tauec; 

Unit  15  {Ai  ana  (B>— 20  per  aay   ^c  ,-,  possessio 

Unit  15(C)— 20  per  day,  40  m  oossession  

Unit  15(C) — 5  per  day,  10  in  possession 


Naoonai  Wiidiile  Reijge — 2  /tioives 


-d): 


AuQ   10-Aof,  30. 

Auc     :■  Aof.  30. 

SepL  1-Mar.  31. 

Aug.  10-Klar.  31. 

Aug.  10-Mar.  31 
Aug.  10-Dec.  31 
Jaa  1-Mar.  31 


Trapping 


Beaver: 

?C  Beavef  cyf  season  

Ccvote 

No  limit 

-ox.  Red  (including  Cross,  Black,  and  Silver  Ptiases): 


-ox 


Mate^ 

jni*  ■  t)'B  - ra'  rxitiG-  east  of  the  Kenai  River,  Skllak  Lake,  Skilak  River  and  Skilak  Glacier 
Remamdef    '     "<'  '  ^-•- — ^     irnit 

Mink  ana  v\ease^ 

No  limit  

MuSKrat 

Nc   i-^t!  ; - 

■Cmer 

Unit  1 5(A).  (B)— No  limit 

Unit  15(C)— No  limit 

vVoif: 

No  limit — 

vVoiverine: 

Unit  15  (B)  and  (C)— No  limit 


Dec.  1-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  lO-Feb.  28. 

No  open  season. 
Nov.  ICKIan.  31. 

Nov.  10-N)an.  31. 

Nov.  10-May  15. 

Nov.  10-Jan.  31. 
Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 


(16)  Unit  16.  (i)  Unit  16  consists  of  the  drainages  into  Cook  Inlet  between  Redoubt  Creek  and  the  Susitna  River, 
including  Redoubt  (Hreek  drainage,  Kalgin  Island,  and  the  drainages  on  the  west  side  of  the  Susitna  River  (including 
the  Susitna  River)  upstream  to  its  confluence  with  the  Qiuhtna  River;  the  drainages  into  the  west  side  of  the  Chuhtna 
River  (including  the  (Uiulitna  River)  upstream  to  the  Tokositna  River,  and  drainages  into  the  south  side  of  the  Tokositna 
River  upstream  to  the  base  of  the  Tokositna  Glacier,  including  the  drainage  of  the  Kahiltna  Glacier: 

(A)  Unit  16(A)  consists  of  that  portion  of  Unit  16  east  of  the  east  bank  of  the  Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east  bank  of  the  Kahiltna  River,  and  east  of  the  Kahiltna  Glacier; 

(B)  Unit  16(B)  consists  of  the  remainder  of  Unit  16. 

(ii)  The  Mount  McKinley  National  Park,  as  it  existed  prior  to  December  2.  1980.  is  closed  to  subsistence  uses. 
Subsistence  uses  as  authorized  by  this  paragraph  (k)(16)  are  permitted  in  Denali  National  Preserve  and  lands  added 
to  E>enali  National  Park  on  December  2,  1980. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  himt  black  bear  between  April  15  and  June  15. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


Hunting 


Black  Bear: 

3  bears 

Caritxxi: 

1  caritxxj 

Moose: 

Unit  1 6(B) — RedoutJt  Bay  Drainages  south  and  west  of,  and  including  ttie  Kustatan  River  drainage — 1  antlered  bull 
Remainder  of  Unit  16(B) — 1  moose;  however,  antlertess  moose  may  be  taken  only  from  Sept.  25 — Sept.  30  and 
from  Dec.  1 — Feb.  28  by  Federal  registration  permit  only. 
Coyote: 

2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

2  foxes  " 

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lynx: 

2  lynx  - 

Aolf:  .  ■  . 


July  1— June  30. 

Aug.  10— Oct  31. 

SepL  1— Sept.  15. 
SepL  1— Sept.  30. 
Dec.  1— Feb.  28. 

SepL  1— Apr.  30. 

SepL  1— Feb.  15. 

July  1— June  30. 

Dec.  15— %Jan.  15. 


.1 1     n„„:. 


-ICO     /    \A;,s^r 


lOfi     /     PrnnncoH     Rnloc 


d^  nu  i 
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Harvest  limits 


Open  season 


D  solves  „ 

Wolverine 

'  wolverine     „..._ 

Grouse   Soruce  Blue.  Ruffed,  and  Sharp-tailed): 
"5  per  day.  30  m  possessior  

Ptarmigan  iRock,  vVillow   and  ^V^ite-taited): 

20  per  day.  40  in  possessior'         


Ajg,  '0— Aor  30. 
Sept.  1— Mar.  31. 
Aug  '0— Mar.  31. 
Aug.  )  0 — Mar.  31 . 


Trapping 

Beaver 

30  beaver  per 
Coyote: 

No  limit 

season 

Nov 
Ntov 
Nov 
Nov 
Nov. 
Nov 
Nov. 
Nov. 
Nov 

'0 — Apr    30. 

'!>-A;)r    30. 

Fox,  Red  (including 
No  limit 

Cross   3iac» 

a^G  Sn-j>^'  Phases): 

"C' — ^eb   28. 

Mailen 

Nio  limit 

*&— Jan.  31. 

Mink  and  Weasel 
No  limit 

l0-^aa3l. 

Muskrat: 

No  llfTHt 

'  0 — June  '  0. 

Otter 

No  iimi'     „ _ „ „ _ - ". 

10-Mar.31. 

Woit 

No  iirmi 

10— Mar.  31. 

Wotvenne: 

No  iimit 

'0 — fee.  28. 

(17)  Unit  17  (i)  Unit  17  consists  of  drainages  into  Bristol  Bay  and  the  Bering  Sea  between  Etolin  Point  and  Cape 
Neweham.  and  all  islands  between  these  points  including  Hagemeister  Island  and  the  Walrus  Islands: 

(A)  Unit  17(A)  consists  of  the  drainages  between  Cape  Newenham  and  Cape  Constantine  and  HagemrsTpr  Island 
and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the  Nushagak  River  drainage  upstream  from,  and  including  the  Mulchatna  R:ver  drainage, 
and  the  Wood  River  drainage  upstream  from  the  outlet  of  Lake  Beverley; 

(C)  Unit  17(C)  consists  of  the  remainder  of  Unit  17. 

(ii)  In  the  following  areas,  the  taking  of  wildlife  for  subsistence  uses  is  prohibited  or  restnctea  on  public  lands: 

(A)  Except  for  aircraft  and  boats  and  in  legally  permitted  hunting  camps,  the  Upper  Mulchatna  Controlled  Use 
Area  consisting  of  Unit  17(B),  is  closed  from  Aug.  1-Nov.  1  to  the  use  of  any  motorized  vehicle  for  hunting  ungulates, 
bear,  wolves  and  wolverine,   including  transportation  of  hunters  and  parts  of  ungulates,  bear,   wolves   or  wolverine; 

(B)  The  Western  Alaska  Brown  Bear  Management  Area  which  consists  of  Unit  17  (A),  that  portion  of  17(B)  draining 
into  Nuyakuk  Lake  and  Tikchik  Lake.  Unit  18,  and  that  portion  of  Unit  19(A)  and  (B)  downstream  of  and  including 
the  Aniak  River  drainage,  is  open  to  brown  bear  hunting  by  State  registration  permit  in  lieu  of  a  resident  tag;  no 
resident  tag  is  required  for  taking  brown  bears  in  the  Western  Alaska  Bmun  Bear  Managennent  .\rea.  provided  that 
the  hunter  has  obtained  a  State  registration  permit  prior  to  hunting. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black  bear  between  April  15  and  June  15. 

(B)  (Reserved) 


Harvest  limits 


Open  season 


Hunting 


Black  Bear: 

3  Dears _ 

Brow"  Bear: 

j^!'  17(A)  arxl  ttiat  portion  of  Unit  17(B)  draining  into  the  Nuyakuk  Lake  and  Tikchik  Lake — 1  beat  

Rer'^ainder  of  Unit  17(B) — 1  bear  every  four  regulatory  years  

Unit  1 7(C) — 1  bear  every  four  regulatory  years „ „ _ „ «... 

Caritx)L, 

jni'  ■  .'A — that  portion  west  of  the  Togiak  River,  Togiak  Lake,  Izavieknik  River,  Jpper  'ogiax  Lake,  ana  south  to 

Cape  Newenham— 2  cdrtjibou.  Season  to  be  opened  by  announcement  when  3,000  cantxxi  have  moved  .nto  the 

area. 
Unit  17  (A)  and  (C) — that  portion  of  17  (A)  and  (C)  consisting  of  the  Nushagak  Peninsula  south  o*  the  igushik  River. 

Tuklung  River  and  Tuklung  Hills,  west  to  Tvativak  Bay — 1  caribou  by  Federal  '•egistration  permit  Public  lands  are 

ciosed  to  ttie  taking  of  caribou  except  by  ttie  resklents  of  Togiak,  Twin  Hills   Manokotak,  Aieknagik    DHimgnam 

Clark's  Point,  and  Ekuk  during  seasons  Identified  above. 
Unit  17  (B)  and  (C) — that  portion  of  17(C)  east  of  ttie  Nushagak  River— 5  caribou;  however,  no  more  than  2  cantx)u 

may  r,>t'  duiis. 


July  1-June  30. 


Sept. 

Sept, 
Mav 
Sept 
Apr 


1 -May  31. 

20-Oct.  10. 
C-May  25. 

■C'-Oct.  10. 
,>-Mav  25. 


Aug.  :-Ma.'.  31. 


Aug.  '-Aug   3' 
Dec   *-Ma^'  31. 


.Aug.  ':-Apf.  15. 
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Harvest  limits 


Sheep: 

1  ram  with  full  curl  horn  or  larger  

'v^oose: 

Unit  17(B) — that  portion  ;hai  mciuOes  aii  :ne  M^ichat.na  .Hiver  aramage  upsteam  from  ar>d  including  the  Chilchitna 
River  drainage— 1  bull  by  State  registration  permit  only;  however,  during  the  penod  Sept.  1-Sept.  15  a  spike/forlc 
bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a  State  harvest  tick- 
et. 

Remainder  of  Unit  17(B)— 1  bull  by  State  registration  permit  only;  however,  dunng  the  penod  Sept.  1-Sept.  15  a 
spike/fork  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a  State 
hsrvGSt  ticket 

Unit  17(C)— that  portion  that  includes  the  lowithia  drainage  and  Sunshine  Valley  and  all  lands  west  of  Wood  River 
and  south  of  Aleknagik  Lake— 1  bull  by  State  registration  permit  only;  however,  during  the  penod  Sept.  1-Sept. 
15  a  spike/fork  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a 
State  harvest  trcket. 

Remainder  of  Unit  17(C)— 1  bull  by  State  registration  pennit  only;  however,  during  the  period  Sept.  1-Sept.  15  a 
spike/fork  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  skle  may  be  taken  with  a  State 
harvest  ticket. 
Coyote; 

2  coyotes  • — 

Fox,  Arctic  (Blue  and  White  Phase): 


(sto  limit 


Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

2  foxes  

Hare  (Snowshoe  and  Tundra):  . 

No  limit 

Lynx: 

2  lynx  

WoM: 

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  

Ptamriigan  (Rock,  Wiltow,  and  White-tailed): 

20  per  day,  40  in  possession  


Open  season 


Aug.  10-Sept.  20. 
Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 
Dec.  1-Oec.  31. 

Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 


Sept.  1-Apr.  30. 
Dec  1-Mar.  15. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Nov.  10-Feb.  28. 
Aug.  10-Apr.  30. 
Sept.  1 -Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver: 

Unit  17(A)— 20  beaver  per  season 

Unit  17  (B)  and  (C)— 20  beaver  per  season  

Coyote 

No  limit 

Fox,  Arctic  (Blue  and  White  Phase): 

No.  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lynx: 

hJo  limit 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter: 

No  limit 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Jan.  1-Feb.  28. 
Jen.  1-Feb.  28. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28 

Hm.  10-Oune  10. 

Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 


(18)  Unit  18.  (i)  Unit  18  consists  of  that  area  draining  into  the  Yukon  and  Kuskokwim  Rivers  downstream  from 
a  straight  line  drawn  between  Lower  Kalskag  and  Paimuit  and  the  drainages  Oowing  into  the  Bering  Sea  from  Cape 
NeweiXam  on  the  south  to  and  including  the  Pastolik  River  drainage  on  the  north;  Nunivak.  St.  Matthew,  and  adjacent 
islands  between  Cape  Newenham  and  the  Pastolik  River.  ui-     i     j 

(ii)  In  the  following  areas,  the  taking  of  wildlife  for  subsistence  uses  is  prohibited  or  restricted  on  public  lands: 
(A)  The  Kalskag  Controlled  Use  Area  which  consists  of  that  portion  of  Unit  18  bounded  by  a  line  from  Lower 
Kalskag  on  the  Kuskokwim  River,  northwesterly '  to  Russian  Mission  on  the  Yukon  River,  then  east  along  the  north 
bank  of  the  Yukon  River  to  the  old  site  of  Paimiut,  then  back  to  Lower  Kalskag  is  closed  to  the  use  of  aircraft 
for  hunting  any  ungulate,  bear.  wolf,  or  wolverine,  including  the  transportation  of  any  hunter  and  ungulate,  bear  wolf, 
or  wolverine  part;  however,  this  does  not  apply  to  transportation  of  a  hunter  or  ungulate,  bear.  wolf,  or  wolverine 
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Use   Area   or  between   a  publicly  owned   airport 


part  by  aircraft  between  publicly  owned  airports  in  the  Controlled 
within  the  Area  and  points  outside  the  Area; 

iB)  Thf>  VVt'stfr:;  Alaska  Brown  Bear  Management  Area  which  consists  of  L mit  I'lAi    that  portion 
into  NuvaxuK  Ldxe  and  Tikchik  Lake,  Unit  18,  and  that  portion  of  Unit  19  {As  and  (Bl  downstream 
the   Aniak   River  drainage,  is  open  to  brown  bear  hunting  by  State  registration   permit   m   heu   of  ; 
resident   tag  is  required  for  taking  brown  bears  in  the  Western  Alaska   Brown   Bear  Management   Arpa    proMcipH   that 
tll6  hunter  has  obtatined  a  State  registration  permit  prior  to  hunting. 

(iiij  Unit-spedfic  regulations: 

(A)  A  firearm  may  be  used  to  take  beaver  under  a  trapping  Ucense  in  Unit  18  from  April  1-iune  10 

(B)  [Reserved) 


of  l~[Bi  draining 

of  and  including 

resident    tag;    no 


Harvest  limits 


Open  season 


Hunting 


Black  Bear 
3  tiears 

Brown  Bear. 
'  tDear .. 


Cantxxi 

Unit  '3— that  oor.ior  scutn  of  the  Yukon  River— Kiltxjck  caribou  herd;  rural  Alaska  residents  domiciled  in  Tuluksak 
Akiak.  AKiacnaK  ^^etfHuk.  Bethel,  Oscan^ille,  NapasJ<ia)(,  Napakiak.  Kasigluk.  Atmauthluak  Nunaptchuk 
Tuntutuliak.  Eek.  Oumhagak,  Goodnews  Bay,  Platinum,  Togiak,  and  Twin  Hills,  only  A  Federal  registration  permit 
IS  required  'he  -lumoer  :f  oe'^rts  available  tor  these  hunts  will  be  determined  at  a  later  date  ^he  season  will  be 
closed  when  the  totai  narvesf  -eaches  gukJeUnes  as  described  in  the  apor'-vec  "Oavnngutt  :Kilbucki  Cantxiu  Herd 
Cooperative  Management  =;a" 

Unit  1 8 — that  Dortion  lortn  at  the  Vukon  River— 6  caribou  per  day „ 

Rema/ncler  o<  ^ni'    3       ...„ _ " " 

Moose 

Unit  :  8— that  oorior  nonr  ioc  west  of  a  line  from  Cape  Romazof  to  Kuzilvak  Mountain,  and  then  to  Mountain  Vil- 
lage, and  west  oi  out  not  ncJudHig,  the  Andreafsky  River  drainage— 1  anttered  bull. 

Unit  '8— Goodnews  River  and  KaneiktOk  River  drainages  , 

Unit  '&— Kuskokwirr-  R.,er  draJnaQe— 1  antlered  bull.  A  10-day  hunt  (1   bui:    evidence 'orser^equiredTvsrt'libe 
opened  Dv  annouir:ement  sometime  between  Dec.  1  and  Feb.  28. 


Remainder  of  u^it  -  ^-^  ■   antiered  buM.  A  10<tay  hunt  (1  bull,  evidence  of  sex  -eauired)  wiii  De  opened  bv  an- 
nouncement sometime  Detween  Dec.  1  and  Feb.  28. 


Pubic  lands  r  jnir  '  ^  are    losea  to  the  hunting  of  moose,  except  by  njral  Alaska  .^esiaents  oi 
Kalskag  dunng  seasons  iDenti'ied  above. 
Coyote 

2  coyotes    

po»  Arctic  (Blue  and  White  Phase): 

2  toxes 
pQx,  Red  finciuOing  Cross  BiacK  and  Silver  Phases): 

'  0  texes  however  nc  more  than  2  foxes  may  be  taken  prior  to  Oct  1  

Hare  {Snovtsnoe  and  Tundra). 

No  limit      ^_ 

Lynx 

2  lynx  


onit  '.8  and  upper 


Won 

5  wolves     

Wolvenne 

'  wolverine 

Grouse  (Spfuce  Bioe   pjfted,  and  Sharp-tailed): 

'5  per  day   3C   ^  D<:ssessJon  

Ptarmigan  (Rock   Aiiiow,  and  White-tailed): 

20  per  day,  40  in  possession  , 


July  1-\June  30 

Sept   • -Mav  3" 

Dec    '  >-ijan   9. 
^e-o  2S-Mar.  15. 


Aug   t-Mar  31. 
No  open  season. 

Sept.  5-Sept  25 

No  open  season. 

Aug  25-Sept.  25. 
Winter  season  to 
t)e  announced 

Sept    --Sept   3C 
Winter  season  to 
De  annouixeo 


SepL  1-Apr.  30. 

Sept  1-Apf  30 
Sept.  ^-Mar.  15. 
July.  1-June  30. 

Nov.  10-Mar.  31. 
Aug.  la-Apr.  30. 
Sept  --Mar  31. 
ALtZ  -Cv-Apr  30. 
Aug.  10-Apr.  30. 


Trc 


BDomg 


Beaver 

No  limit  

Coyote 

No  limrt  

f^ox.  Arctic  (Blue  and  White  Phase): 

No  ilmit  

Fox.  Red  (including  Gross,  Black  and  Silver  Phases): 

No  limit       

Lynx. 

No  limit 

Marten. 

No  limjt 

Mink  and  Weasel: 

No  limit _ 


Nov.  1-June  10. 

Nov  :(y-Mai.  31. 
Nov.  10-^ar.  31. 
Nov  "O-Mar.  31. 
Nov.  10-Mar.  31. 

Nov.  -O-Mar  31. 
Nov   "O-jar   31. 


UMI 
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Harvest  limits 


Muskrat: 

No  iimit 
Otter 

No  limit 
Wolf; 

NoHmit 
Wolverine: 

No  limit 


Open  season 


Nov.  KKiune  10. 
Nov.  tO-Mar.  31. 
Nov.  10-Mv.  31. 
Nov.  10-Mar.  31. 


(19)  Unit  19.  (i)  Unit  19  consists  of  the 
Kuskokwim  River  drainage  upstream 
from  Lower  Kalskag: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  dovrastream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  HohoUtna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M#l. 26  (approximately  1.26 
miles  south  of  the  northwest  comer  of 
the  original  Mount  McKinley  National 
Park  boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 


(D)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19. 

(ii)  In  the  foUowdng  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  writhin  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 
authorized  by  this  paragraph  are 
permitted  in  DenaU  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2,  1980; 

(B)  The  Upper  Kuskokwim  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  from  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River,  Middle  Fork,  South  Fork. 
East  Fork,  and  Tonzona  River,  and 
boimded  by  a  line  following  the  west 
bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokwim  River  to  152''50'  W. 
long.,  then  north  to  the  boundary  of 
Denali  National  Preserve,  then  following 
the  western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  with 
the  Minchumina-Tehda  winter  trail, 
then  west  to  the  crest  of  Telida 
Moimtain,  then  north  along  the  crest  of 
Munsatli  Ridge  to  elevation  1,610,  then 
northwest  to  Dyckman  Moimtain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 


between  the  Kuskokwim  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 
Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  himting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  psirt;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
pubhcly  owned  airports  in  the 
Controlled  Use  Area,  or  between  a 
pubhcly  owned  airport  wdthin  the  area 
and  pwints  outside  the  area; 

(C)  The  Western  Alaska  Brovm  Bear 
Management  Area,  which  consists  of 
Unit  17(A).  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  browrn  bear  hunting  by  State 
registration  permit  in  Ueu  of  a  resident 
tag:  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  himter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  Jime  30. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


jnt! 


Black  Bear: 

3  bears  " 

Brown  Bear: 

Unit  19(A)  and  (B)  that  portion  which  is  downstream  of  and  including  the  Aniak  River  drainage— 1  Dear 

Rernairxjer  of  Unit  19(A),  (B),  and  (D)— 1  tjea^  ever\'  four  regulatory  years 

Caritwu 

Unit  19(A)  north  of  Kuskokvirim  River— 1  caritxju  - - 

Unit  19(Ai  scx.r  o*  tne  k^skokw  --■  c  ,e'   and  Unit  19(B)  (exdudng  rural  Alaska  residents  of  Ume  ViHage)— 5  cari- 

tXXJ. 

Unit  19(C)— 1  cantx)u ^ - 

Unit  'OfDi  sout'  anc  east  of  the  Kuskokwirr'  River  and  North  Fork  of  the  Ku*okwim  River— 1  cartXM  ~ 

Semainoe' 0'  .m:    a.Di— "  cancwu    •.•■■■."■■ V,; ',1.""11^"Z'!Z'^ 

jnrt  --— n.jrai  AiasKa  resioents  oomcned  in  Lime  ViHage  only;  no  indivkJual  harvest  limrt  but  a  vHlage  harvest  quota 
01  20C  oanbOL  cows  ana  catves  -.a-,  -^o'  De  tsKen  from  Apr.  1-Aug.  9.  Reporting  wHI  be  by  a  community  report- 
ing svsterr,. 
Stieep 

1  rar"  A'tr    %  curt  - - - ~...™ - " _........... 


July  1-Oune  30. 

Sept  1-May  31. 
Sept  10-May  25. 

Aug.  10-Sept.  30. 
Nov.  1-Feb.  28. 
Aug.  1-Apr.  15. 

Aug.  10-OcL  10. 
Aug.  10-Sept.  30. 
Nov.  1 -Jan.  31. 
Aug.  10-SepL  30. 
July  1-June  30. 


Aug.  10-Sept.  20. 
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Harvest  limits 


Moos« 

Untt  '9— Rurai  Aiasxa  -estdenis  of  Lime  Vlage  onty — No  indMduai  harvest  limit,  but  a  village  harvest  quote  of  40 
moose  iinctuding  those  ta^e-^  jr>oef  the  State  Tier  I)  systsn^;  either  eex  Reoorting  will  oe  by  a  comfnunrty  report 
ing  system 
Unit  19(A) — tnat  portK)fi  ^ort^  d?  f-ie  ^ijSKO'wf  ^fver  ups^eam  frorr>  out  '^x  including  the  KcXmakof  River  oratnage 
and  souf^  o«  tt>e  KusKOK\*>fri  Rivet  ^p^x"'.x'-  ,<•  out  not  inckiding  tne  -toioxuk  River  (jra»nage — '  moose:  how- 
ever. anHertess  moos«  ■■nav  oe  taxen  oni^  Jursny  3ie  Feb.  1-Feb.  T.  season. 


Open  season 


Remain^r  o«  umt  '  9<  A . 


puf 


Urtrt  19(8)— 1  OBttered  txiB      „ ,_, 

UnA  19(C>— '  anflered  tDwfl      

Umt  i9iD) — #iat  portion  at  tfw  jooef  K,j3i«i»<w,o,    ^  „->fr  sd 
from  the  ceofluence  ol  ttie  5outr>  ^cxv  'o  in**  tvxjJt,  .u  Tif 
Unrt  19(D) — remainder  ot  the  uooer  Kjsko^yWf       infr  ni^c 


■»■  Afea  •«<ithtn  tt>e  Nortti  Fort<  dratnacie  t4>$trearT* 
>*i"  -  ark  " '  arHtered  6uil. 

->    ■iWA.i       '   DUli  „ _„ 


Hemeinder  &(  Unrt  '9<,Di- 


arwereo  Ojk 


Coyote 

2  coyotes  

Fox,  Red  (inciulin^  Cross.  Blacx  arxj  3i*v*»r  ^nasas): 

10  taxes:  lx)wever.  no  more  triao  2  *o««s   ^v    ■»    ^«er»  prior  to  Oct  1 
Hare  iSrwwshoe  anH  Tun^a^. 

No  lirrwt  „ „ 

Lynx 

2  lynx  _  . 

Wolf 

5  ««»ves  _ „ 

Wo*venr»e 

1  wdvenne _ 

Grouse  (Sprvx«,  Sloe    RuHed.  and  Snare- lailed): 

15  per  day.  30  m  possessior^  _..... 

Ptarmigan  (Rock,  \A/i»ow   arxj  ^^ite  tailed): 

20  per  day.  40  m  poseession _ , 


Traooinf 


Beaver 

f^  iimrt  

Coyote 

Mo  Ipmrt 
Fox.  Red  (including  Cross   Biacx  ar<j  iiive'*^t»8e8): 

Mo  limit  

LyTX 

No  limit _ 

Marten 

No  limit     

WinK  and  Weasel: 

No  limit 

MusHrat 

iNo  iimi!      _ _ _ 

Otter 

No  iirrii!     _ 

Wott 

No  iimrt „ 

Wolvenne: 

hto  limit „ 


July  '-jone  30 

Sept   '-.Sept  20 
Nov  20-Nov   30 
Jan    1  -x^an    1 0 
FeC-  '-FeD  ^0 
Sept   1-Sept.  20. 
Nov  20-Nov   30. 
Jan.  1-Jan  '0 
Feb.  1-Feb.  '0 
Sept  '-Sept  3C. 
Sept.  i^>:t.  '0, 
Sept  '-Sopt  30 

Sept  1-Sept.  30 
Dec   i?*Feb  28 
Sept.  '-Sept  30 
Dec.  ^-Dec   '5 

SapL  l-Apr  30 

9epL  1-Mar.  IS. 

Ouly  !  -June  30 
Nov    ^-Feb  28 
Aug    'O-Apr    30 
Sept  l-liHar  3- 
Aug.  lO-Apr  :3C 
Aug.  l^Apr.  30. 


Nov    ^-Apr    ■'5 
Nov    '-Mar   31. 
Ncv    '-Mar   31. 
Nov.  1-Feb  28 
Nov.  1-Fet:   :>B 
Nov.  1-FeD  28 
Nov.  1-June  10. 
Nov   1-Apr  15. 
Nov    --Mar.  31. 
Nov.  1-Mar.  31. 


(20)  Unit  20.  (i)  Unit  20  cx)iisists  of  the 
Yukon  River  drainage  upstream  from 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Ci^ek  drainage,  drainages  into  the  south 
DaiiJt  of  the  Yukon  River  upstream  from 
and  int  huiing  the  Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages  and  the  Tanana  River 


drainage  north  of  Unit  13  and 
dowTistream  from  the  east  bank  of  the 
Robertson  River: 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
boimded  on  the  north  by  the  aorth  bank 
of  the  Tanana  River  from  its  confluence 


with  the  Delta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  bv  the  east  bank 
of  the  Nenana  River 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Banner 
Creek  drainage: 


.1  1  (lUM 


Kii/lai-'.l      Da.ii..'«uf      /     Vnl        R1        Mr.        1  R1      /     \A/o/-| 


nciorloiz 


.A     U, 
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(C)  Unit  20(C)  consists  of  that  pDrtion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Nenana  River  and  on 
the  north  bv  the  north  bank  of  the 
Xanana  Rjver  duwnstream  from  the 
Nenana  River; 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  w  est  Dank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
Charley  River  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  £ire  closed  to 
subsistence  uses.  Subsistence  uses  as 
authorized  by  this  paragraph  (k)(20)  are 
permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2.  1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  hne  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  hne  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  jimction  with 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Canwell  Glacier;  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 


of  the  Dalton  Highway  from  the  Yukon 
River  to  miiepost  300  of  the  Daiton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  Ucensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
provided  below.  The  use  of 
snowmobiles  is  authorized  only  for  Ae 
subsistence  taking  of  wildlife  by 
residents  Uving  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  Ucensed  highway  vehicles  is 
limited  only  to  designated  roads  within 
the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  firearms 
within  the  Corridor  is  authorized  only 
for  the  residents  of  Alatna.  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville, 
Stevens  Village,  and  residents  living 
within  the  Corridor; 

(D)  The  Glacier  Moimtain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E)  bounded  by  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  Creek,  then  from 
Crooked  Creek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  vsdth  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  Us  confluence  with 
Ciiainpion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting  from 
August  5-September  20;  however,  this 
does  not  prohibit  motorized  access  via, 
or  transportation  of  harvested  wildlife 
on.  the  Taylor  Highway  or  any  airport; 

(E)  The  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  boimded  by  the  Elliot  Highway 
beginning  at  Mile  118,  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 


Duntiar.  L'len  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  begiiming,  is  open  to  moose  hunting 
by  permit  only; 

(F)  The  Fairbanks  Management  Area, 
which  consists  of  the  Coldstream 
subdivision  (SE  V*  SE  V*,  Section  28 
and  Section  33,  Tovmsbip  2  North, 
Range  1  West.  Fairbanks  Meridian)  and 
that  portion  of  Unit  20(B)  bounded  by 
a  line  from  the  confluence  of  Rusie 
Creek  and  the  Tanana  River,  northerly 
along  Rosie  Creek  to  the  dixdde  between 
Rosie  Creek  and  Cripple  Creek,  'hen 
down  Cripple  Creek  tu  its  confluence 
with  Ester  Creek,  then  up  Ester  C^reek  to 
its  confluence  with  Ready  BuUion 
Creek,  then  up  Ready  Bullion  Creek  to 
the  summit  of  Ester  Dome,  then  down 
Sheep  Creek  to  its  confluence  with 
Coldstream  Creek,  then  easterly  along 
Goldstream  Creek  to  its  confluence  with 
First  Chance  Creek,  then  up  First 
Chance  Creek  to  Tungsten  Hiil,  then 
southerly  along  Steele  Creek  to  its 
intersection  with  the  T'-ans- Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  bank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  ihe  Tanana 
River,  and  then  westeriy  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
begirming,  is  open  to  m-oose  hunting  by 
bow  and  arrow  only. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  20(E) 
during  April  and  October  with  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
than  3/32  inch  diameter,  is  prohibited; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cujnuiative 
wdth  that  permitted  by  the  State. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear: 
3  bears 


July  1-June  30. 
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Harvest  limits 


Open  season 


flrown  Bear: 

Unit  20— except  Unit  20(E) — 1  bear  every  four  regulatory  years  

Canbou; 

Unit  20(E) — 1  bull  by  Federal  registration  permit  only;  the  season  will  dose  wtien  a  conairec  Sia*e  f^ederai  harvest 
quota  of  150  for  the  Forty  mile  herd  has  been  readied 

Unit  20(F) — Tozitna  River  drainage — 1  caribou;  however,  only  bull  caribou  may  be  tal<en  Aug   'C^  Seot   10 


Unit  20(F) — south  of  the  Yukon  River— 1  caribou  

Remainder  of  Unit  20(F)— 1  bull  „ „ 

Moose: 

Unit  20(A)— 1  antlered  bull  

Unit  20(B) — that  portion  within  the  Minto  Flats  Management  Area — 1  buH  by  Fecerai  registration  permit  only 


Unit  20(B^ — the  drainage  of  the  Middle  Fork  of  the  Chena  River  and  thai  portion  of  tfie  Sarcfia  Siver  rramage  up 

s'rea  '  "  J.'  and  including  Goose  Creek — 1  antlered  bull 

Remair-oe'    '  jnit  20(B)— 1  antlered  buH  

Unit  ?i,i  :      tnat  portion  within  Denali  National  Park  and  Preserve  west  of  the  TokJat  River,  excluding  lands  within 

Mount  Mcfniev  National  Park  as  it  existed  prior  to  December  2,  1980 — 1  antlered  bull:  however  white-ohased  or 

;  a-iai  aiCr  <       ore  than  50  percent  white)  moose  may  not  be  taken 
Remainder  ot  unit  20(C) — 1  antlered  bull;  however,  white^ased  or  partial  alt)ino  (more  than  50  percent  white) 

moose  may  not  be  taken. 
Unit  20(E)— ttiat  portkNi  drained  by  the  Ladue,  Sixty-mile,  and  Forty-mile  Rivers  (ail  'orks   from  Miie  9  ?  'o  Mile  145 

TaykK  Highway.  Induding  the  Boundary  Cutoff  Road— 1  antlered  bull 
Remainder  of  Unit  20(E) — that  portion  draining  into  the  Yukon  River  upstrearn  from  and  mciuamg  the  Charley  River 

drainage  to  and  induding  the  Boundary  Creek  drainages  and  the  Taytor  Highway  (roTi  mile  145  to  Eagle — 1  ant- 
lered bull. 
Unit  20(F) — that  portkxi  within  the  Oalton  Highway  Corridor  Management  Area — i  anie^ec  Duii  dv  feaera'  regist^-a 

tion  permit  only 

Remainder  of  Unit  20(F) — 1  antlered  bull  „ 

Coyote 

2  coyotes        

Fox.  Red  I  including  Cross,  Black  and  Silver  Phases): 

'0  foxes  riowever,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1  

'■•are  iSnowsnoe  and  Tundra): 


No  iini! 


Lynx. 

Unit  20(E)— 2  lynx 

Remainder  of  Unit  20—2  lynx  „ 

Wolf: 

■  0  wolves  

Wolverine 

'  wolverine _ _ 

Grouse  (Spruse.  Blue,  Ruffed,  and  Sharp-tailed): 

Unit  20(D)— that  portkxi  south  of  the  Tanana  River  and  west  of  the  Johnson  River— 15  oer  da.  3C  r  Dossession, 
provided  that  not  more  than  5  per  day  and  1 0  in  possession  are  sharp-taled  grouse 

Unit  20— Remainder — 15  per  day,  30  in  possesskxi 

Ptarmigan  (Rock,  Wiltow,  and  White-tailed): 

Unit  20— those  portions  within  five  mHes  of  Alaska  Route  5  (Taytor  Highway,  both  to  Eagle  ana  tne  Aiaska-Canada 
boundary)  and  that  portion  of  Alaska  Route  4  (Rtohardson  Highway)  south  of  Delta  Juncnon-  20  oer  day  40  in 
possession 

Unit  20 — Remainder— 20  per  day,  40  in  possesston „ 


Sept.  1-May  31. 

Aug.  iCi-5ept.30. 
Nov.  15-Feb.  28. 
Aug.  10-Sept.  30 
Nov  26-Dec.  10. 
Mar.  1-Mar.  15. 
Dec.  1-Dec.  31. 
Aug   10-SeDt  30. 

Sept.  1-Sept.  20. 
Sept.  1-Sept.  20. 
Jan.  10-Feb.  28. 
Sept.  1-Sept.  20. 

Sept.  1-Sept.  20. 
Sept.  1-Sept.  30. 
Nov.  1&-Dec.  15. 

Sept.  1-Sept.  30. 

Sept.  1-Sept.  15. 

Sept.  &-Sept.  30. 

Sept.  1-Sept.  25. 
Sep'    '-Seot.  25. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30 

Nov.  ^-^ian.  31. 
Dec.  1-Jan.  31. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

Aug  P'y-Mar.  31. 
Aug.  10-Mar.  31. 

Aug   10-Mar.  31. 

Aug.  10-Apr.  30. 


TiiDping 


Beaver: 

Unit  20(A).  20(B),  Unit  20(C),  Unit  20(E),  and  20(D>— that  portton  draining  into  the  north  bank  of  the  Tanana  River, 
including  the  islands  in  the  Tanana  River — 25  beaver 

Remainder  of  Unit  20(D) — 15  beaver 

Unit  20(F)— 50  beaver  '. 

Coyote: 

Unit  20(E)— 1^  limit 

Remainder  Unit  20 — No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lynx: 

Unit  20  (A).  (B),  (D),  (E),  and  (C)  east  of  the  Teklanika  River— No  limit  

Unit  20(F)  and  the  remainder  of  20(C)— 1^  limit „ 

Marten: 

No  limit  

Mink  and  Weasel: 

No  iimit „ 

Muskrat. 

Unit  20(E)— f^  limit 


Nov.  1-Apr.  15. 

Feb.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  1-FeD.  28. 
Nov.  1-Mar.  31. 

Nov.  I-Fec   ?8 

Dec.  '>-jan.  15. 
Dec.  1-Jan.  31. 

Nov.  1-Feb  28 

Nov.  1-Fec   26 

Sept.  20-June  10. 
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Harvest  limits 


Remainder  of  Unit  20— No  limit , 


Otter: 

No  limrt '. 

Wolt: 

Unit  20<E)— Nk)  HmH 

Remainder  of  Unit  20— No  Kmit 

Wolverine: 

No  limit 


I 


Open  season 


Nov.  l->June  10. 

Nov.  1-Apr.  15. 

Oct  1-Apr.  30. 
Nov.  1-Mar.  31. 


Nov.  1-Feb.  28. 


(21)  Unit  21.  (i)  Unit  21  consists  of 
drainages  into  the  Yukon  River 
upstream  from  Paimiut  to,  but  not 
including  the  Tozitna  River  drainage  on 
the  north  bank,  and  to,  but  not 
including  the  Xanana  River  drainage  on 
the  south  bank;  and  excluding  the 
Koyukuk  River  upstream  and  including 
frtjm  the  Dulbi  River  drainage; 

(A)  Unit  21(A)  consists  of  the  bmoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage,  , 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River; 

(B)  Unit  21(B)  consists  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
To2dtna  River  and  Xanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Creek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drauiage  apstream  from 
Grayhng  Creek,  and  the Dubli  Ri\'er 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  Ae 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  upstream 
to,  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 
drainage  downstream  from  the  Iditarod 
River  drainage. 


(ii)  In  the  following  areas,  the  taking 
of  wdldlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Xhe  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  ofthe  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billv  Hawk  Creek  and 
the  HusUa  River  (BS'S?'  N.  lat.,  156"'41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmimket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Kochandochtla  Moimtain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasoiLS  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF8cG 
personnel  at  the  check  station; 

(B)  Xhe  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
village  of  Paimiut,  then  north  along  the 
west  bank  ofthe  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 
of  Stanstrom  Creek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 


Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 
bank  of  the  Innoko  River  to  its 
confluence  \v\\h  Paimiut  Slough,  then 
south  along  the  east  Dank  of  Paimiut 
Slough  to  Its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  dosed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transptortation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
himter  or  part  of  moose  by  aircraft 
between  pubhcly  owned  airports  in  the 
Controlled  Use  Area  or  between  a 
publicly  ownned  airport  within  the  area 
and  points  outside  the  area, 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  lune  30; 

(B)  A  firearm  may  be  usea  tc  take 
beaver  with  a  trapping  license  'n  L^nit 
21(E)  from  Apr.  l-June  1; 

(C)  Xhe  taking  of  up  to  thret  moose 
per  regulatory  vear  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  imder  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Xanana.  Xhis 
three  moose  Umit  is  not  cumulative 
with  that  permitted  by  the  State; 

P)  Xhe  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  21  is  allowed  for  the  celebration 
known  as  the  Kaltag/Nulato  Stickdance, 
-  imder  the  terms  of  a  Federal  registration 
permit.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Kaltag  or  Nulato.  Tliis 
three  moose  Umit  is  not  cumulative 
with  that  permitted  by  the  State. 


Harvest  limits 


Open  season 


Hunting 


5iack  Bear 

3  bears 

Brown  Beat; 

'  Dear  every  fou'  regulatory  years 

Cantou 

Unit  21  (A),  (Bj,  tCj,  and  tE;— 1  caritx)U 


July  1-viune  30. 
Sept.  1— May  31. 
Aug.  10-S«pt.  30. 
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Harvest  limits 


Open  season 


Unit  21(D) — Nortti  of  the  Yukon  River  and  east  of  the  Koyukuk  River  1  caribou;  however,  2  additional  caribou  may 

t>e  taken  during  a  winter  season  to  be  annourKed. 

Unit  21(D) — Remainder  (Western  Arctic  Caribou  herd) — 5  caribou  per  day;  however    xw  cafoou  -nav  ^ot  ne  taken 
May  16- June  30. 
Moose: 

Unrt  21(A)— 1  bull 

Unit  21  (B)  and  (C)— 1  antlered  bull  

Unit  21(D) — 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Sept.  21-Sept.  25  and  Feb.  1-Feb.  10; 
moose  may  not  be  taken  within  one-half  mile  of  the  Yukon  River  during  the  February  season.  During  the  Sept.  1- 
Sept.  25  season,  Federal  lands  within  one-half  mile  of  the  Koyukuk  River  from  40  miles  above  its  mouth  to  the 
kjwer  end  of  the  Three-Day  Stough  are  ctosed  to  the  taking  of  moose  except  by  rescents  of  Unit  21(D)  and  'esf 
dents  of  Huslia  and  Ruby 
Unit  21(E) — 1  moose;  however,  only  bulls  may  be  taken  from  Aug.  20-Sept.  25;  ^oose    'av    c;  ce   aKe-   within 
one-halt  mile  of  the  Innoko  or  Yukon  River  during  the  February  season 
Coyote: 

■  2  coyotes  

Fox,  Red  (Including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1 

Hare  (Snowshoe  and  Tundra): 

No  limit „ „.. 

Lynx: 

2  lynx  

Wolf: 

5  wolves  . 

Wolverine: 

1  wolverine _ „ 

Grouse   Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possesskjn „ 

Rarmigan  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession  


Aug.  lO-Sept.  30. 
Winter  season  to 
be  announced 

July  1->June  30. 


Aug.  20-Sept.  25. 
Nov.  1-Nov.  30. 
Sept.  5-Sept.  25. 
Sept.  1-Sept.  25. 
Feb.  1-Feb.  10. 


Aug.  20-Sept.  25. 
Feb.  1-Feb.  10. 

Sept.  1-Apr.  30. 

Sept.  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Feb.  28. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 


Trapping 

Beaver 

Unit  21(E)— f^  limit „„ 

Nov.  1-June  1. 

Remainder  of  Unit  21 — No  Limit  

I^ov.  1-Apr.  15. 
Nov.  1-Mar  31. 

Coyote; 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit „ 

Nov.  1-Fec   ?6 

Lynx: 

No  limit 

Nov   1-Fet:   ?S 

Marten: 

No  limit „ 

Nov.  1-FeD  2H 

Mink  and  Weasel: 

No  limit 

Nov  1-Fpc   . S 

Muskrat 

No  limit ) •. 

Nov.  1-June  10. 

Otter: 

No  limit „ - - - -- 

Nov.  1-Apr.  15. 
Nov  1-Mar  31 

WoM: 

No  limit 

Wolverine: 

No  limit 

Nov  1-Mar  31 

(22)  Unit  22.  (i)  Unit  22  consists  of 
Bering  Sea,  Norton  Sound,  Bering  Strait, 
Chukchi  Sea,  and  Kotzebue  Sound 
drainages  from,  but  excluding,  the 
Pastolik  River  drainage  in  southern 
Norton  Sound  to,  but  not  including,  the 
Goodhope  River  drainage  in  Southern 
Kotzebue  Sound,  and  all  adjacent 
islands  in  the  Bering  Sea  between  the 
mouths  of  the  Goodhope  and  Pastolik 
Rivers: 


(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to,  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 

(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Ungalik  River  drainage  to,  and 
including,  the  Topkok  Creek  drainage; 

(C)  Unit  22(C)  consists  of  Norton 
Sound  ai^d  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 


drainage  to,  and  including  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  the  Tisuk 
River  to  and  includinR  Cape  York,  and 
St.  Lawrence  Island; 

(E)  Unit  22(E)  consists  of  Bering  Sea, 
Bering  Strait,  Chukchi  Sea,  and 
Kotzebue  Sound  drainages  from  Cape 
York  to,  but  excluding,  the  Goodhope 
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River  drainage,  and  including  Little 
Uiomede  Island  and  Fairway  Rock. 

(ii)  Unit-specific  regulations: 


(A)  A  firearm  may  oe  used  to  take 
beaver  with  a  trapping  license  in  Unit 
22  during  the  established  seasons; 


(B)  Coyote,  incidentally  taken  with  a 
trap  or  snare  intended  for  red  fox  or 
wolf,  may  be  used  for  subsistence 
purposes. 


Harvest  limits 


Open  season 


Hurit'.ng 


Black  Bear 

3  bears    

Brown  Bear. 

Unit  22(A)— 1  bear  by  residents  of  Unit  22(A)  only 


Unit  22(B)— 1  bear  by  residents  of  Unit  22(B)  only 


UnH  22(C)  " 

Remainder  of  Unit  22—1  bear  ?very  four  regulatory  years 


Caribou: 

Unit  22(A)  and  (B)— 5  caritXHj  per  day;  however,  cow  caribou  may  not  be  taken  May  1&-0une  30  

Moose: 

Unit  22(A)— 1  antlered  bull:  however,  the  period  of  Dec.  I^an.  31  is  restricted  to  residents  of  Unit  22(A)  only 


Unit  22(B)-  rrioose,  iiowe.e.',  antlerless  moose  may  be  taken  only  from  Dec.  1-Dec.  31;  no  person  may  take  a 
cow  accompanied  by  a  calf. 

Unit  22(C)— 1  antlered  bull 

Unit  22(D)— 1  rTXX)se;  however,  antlerless  moose  may  be  taken  only  from  Dec.  1-Oec.  31;  no  person  may  take  a 
cow  accompanied  by  a  calf. 

Unit  22(E)^1  moose;  no  person  may  take  a  cow  accorrpanted  by  a  calf  

Muskox: 

Unit  22(D)  and  (E)— '  Duii  ov  i^eaeta.  eqistratio-  c^mit  only.  Federal  public  lands  are  closed  to  the  taking  of 
muskox  except  by  Federally'-quaJilied  subsistence  users.  The  season  in  each  subunrt  will  be  ctosed  when  8  bulls 
and  7  bulls  are  taken  in  Units  22(D)  and  (E)  respectively. 

^eTiaifider  of  Unit  22  

3ea»e' 

.mi  22  A   arxj  (B) — 50  tjeaver ~ 

una  22(D)—  50  beaver  - - •• ~ 

Unit  22  Remainder „ •• — • ~ — 

Coyote: 

Federa  pudhc  aros  are  closed  to  the  taking  of  coyotes  _. 

Fox,  Arctk;  (Biue  arxJ  White  Phase): 

2  foxes 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes  " 

Hare  (Snowshoe  and  Tundra): 


No  limit 


Lynx: 

2  lynx  

Marten: 

Unit  22(A)  and  22(B)— No  limit . 

Unit  22  Remainder 

Mink  and  Weasel: 


No  limit 


Otter: 


No  limit 


Wolf: 


No  limit 


Wolverine: 

1  wolverine • - 

Grouse  (Spnjce.  Blue,  Ruffed,  and  Sharp^tailed): 

'5  per  day,  30  in  possession  

=>'a'^migan  (Rock,  Willow,  and  White-tailed): 

Unit  22(A)  and  22(B)  east  of  and  including  the  Niukluk  River  drainage-40  per  day,  80  in  possession 

Unrt  22  Remainder—  20  per  day,  40  in  possession 


July  1— June  30. 

Sept  1-OCL31. 
Apr.  15-May25. 
SepL  1-Oct.  31. 
Apr.  15-May25. 
No  open  season. 
Sept  1-Oct.  31. 
Apr.  15-May25. 

July  1-June  30. 

Aug.  1-6ept  30. 
Dec.  1-Jan.  31. 
Aug.  1-Jan.  31. 

Sept  1-Sept  14. 
Aug.  1-Jan.  31. 

Aug.  1-Mar.  31. 

SepL  1-Jan.  31. 


No  open  season. 

Nov.  1-June  10. 
Nov.  1-Apr.  15. 
No  open  season. 

No  open  season. 

Sept  1-Apr.  30. 

Nov.  1-Apr.  15. 

SepL  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 
No  open  season. 

Nov.  1-Jan.  31. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

SepL  1-Mar  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Trapping 


Beaver. 

Unit  22(A)  and  (B)—  50  beaver  

Unit  22(C)  (D).  and  (E>— 50  beaver  ■ 

Coyote: 

Federa  puDi:    a^i<  ae  dosed  to  the  taking  of  coyotes 
Fox,  Arctic  'Biue  a'x:  v'*--!*-  ■'-'-iase): 

No  iirru! 


Nov.  1-June  10. 
Nov.  1-Apr.  15. 

No  open  season. 

Nov.  1-Apr.  15. 
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Harvest  limits 

Open  season 

■^ox,  Red  onciuding  Cress  a'-acx  and  Silver  Phases): 

No  limit  .«..„_.^„.„.. ^....._. _ 

Lynx 

No  limit „ „.._.„_ _ „„_.... 

Marten 

No  ir^.t   „ 



Nov   i-Apr.  15. 
Nov   --Apr.  15. 
Nov.  1-Apf.  15. 
Nov  1-Jan  31 

Mink  and  Weasel: 

No  imit  „ 

MusKrat: 

No  iim/t  „ 

Nov  1-June  10 

Otter 

No  limit  „ .". „ „ 

itov.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Wolf                                    .                                                                                                                    '                                                         --^' 
No  limit  _ 

Wotvenne 

No  iimit _ „ „ „ 1. 

(23)  Unit  23.  (i)  Unit  23  consists  of 
Kotzebue  Sound,  Chukchi  Sea,  and 
Arctic  Ocean  drainages  from  and 
including  the  GoodhoDP  River  drainage 
to  Cape  Lisbume 

(li)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Noatak  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  23 
in  a  conidor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Noatak 
River,  and  extending  upstream  to  the 
mouth  of  Sapun  Creek,  is  closed  for  the 
period  August  25-September  15  to  the 
use  of  aircraft  in  any  manner  either  for 
hunting  of  ungulates,  bear,  wolves,  or 
wolverine,  or  for  transportation  of 
hunters  or  harvested  species.  This  does 
not  apply  to  the  transportation  of 


himters  or  parts  of  ungulates,  bear, 
wolves,  or  wolverine  by  regularly 
scheduled  flights  to  communities  by 
carriers  that  normally  provide 
scheduled  air  service; 

(B)  The  Northern  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24.  and  Unit  26(A)  is  open 
to  brown  bd&r  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Northwest  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
himting;  aircraft  may  not  be  used  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area  in  any  manner  for 


brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration 
permit,  including  transportation  of 
hunters,  bears  or  parts  of  bears;  • 
however,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normaliv  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  Caribou  may  be  taken  from  a  boat 
under  power  in  Unit  23; 

(Bj  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 

(C)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  all  of 
Unit  23  from  Nov.  1-Jim.  10. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear 

3  bears 

Brown  Bear 

Unrt  23 — except  the  Baldwin  Peninsula  north  of  ttie  Arctic  Cirde-I  bear 
Remainder  of  Unit  23 — 1  bear  ever  four  regulatory  years 


however,  cow  caribou  may  not  be  taken  May  16-June  30 


Cantxjci 

15  caribou  cer  day; 
Sheep 

Unit  23— that  ponion  west  of  Howard  Pass  and  the  Aniuk,  CuUer  arxl  Redstone  Rivers  

Remainder  of  Unit  23 — 1  ram  with  %  curl  hom  or  larger 

Remainder  of  Unit  23 — 1  stieep 

Moose: 

Unit  23— that  portion  north  and  west  of  and  including  the  Singoalik  River  drainage,  and  all  lands  draining  into  the 

Kukpuk  and  Ipewik  Rivers — 1  moose;  no  person  may  tai<e  a  cow  accompanied  by  a  calf. 
Unit  23 — ttiat  portion  lying  wittiin  the  Noatak  River  drainage — 1  nxxise;  however,  antlerless  moose  ma,  t>e  taken 
only  from  Nov.  1-Mar.  31 ;  no  person  may  tai'.3  a  cow  accompanied  by  a  calf 

Remainder  of  Unit  23 — 1  moose;  no  person  may  take  a  cow  accorrpanied  t»y  a  calf 

Muskox 

■  Unrt  23  South  of  Kotzebue  Sound  and  west  of  and  including  the  BucWand  River  drainage— 1  bull  by  Federal  reg- 
istration permit  only  Federal  public  lands  are  ctosed  to  the  taking  of  muskox  exceot  bv  Federally-qualified  sub- 
sistence users  The  season  will  be  ctosed  when  9  bulls  have  been  taken. 

Remainder  of  Unrt  23  

Coyote 

2  coyotes  ', 

Fox,  Arctk;  (Blue  and  White  Phase): 


Juty  l-Jurie  30. 

Sept.  1 -May  31. 
Sept.  1-Oct.  10. 
Apr.  1 5-May  25. 

July  1-June  30 

No  open  season. 
Aug.  lO-Sept  20. 
Oct.  I-Apr   3C 

July  1-Mar.  31. 

Aug.  1-Sept.  15. 
Oct.  1-Mar.  31. 
Aug.  1-Mar.  31. 

Sept.  I-Jan.  31, 


No  open  season. 
Sept     -Apr.  30. 
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Harvest  Hmits 


Fox,  Red  (including  Cross.  Black  and  Silver  Phases): 

10  foxes,  nowever  no  rnore  than  2  foxes  ma>  be  taKe^--  pnor  to  Oct  1 
Hare:  'Snowsfx>e  aic  '.^ncrai 

Nc  limit      ~ • 

Lynx: 

2  lynx  " " 

Wolf: 

5  wolves — 

Aoivsnne 

*  woivenne 

Grouse  iSor'^e.  Blue,  Rutlea  anc  Sf^.arp^tailed): 

"5  per  day.  30  •"  possession    

.Ptarmigan  (Rock,  Wihow,  and  v\hrte-tailed): 

20  per  day,  40  in  possession  - 


Open  season 


SepL  1-Apr.  30. 
Sept  1-Mar.  15. 
July  1-June  30. 
Dec.  1-Jan.  15. 
Nov.  10-Mar.  31. 
SepL  1-Mar.  31. 
Aus.  10-Apr.  30. 
Aug.  10-Apr.  30. 


^  rapping 


beaver 

unit  23— the  Kobuk  and  Selawik  river  drainages— 50  beaver 

Remainder  of  Unit  23—30  beaver 

Govote: 

No  limit - 

pQx,  Arctic  (Blue  arxl  White  Phase): 

No  limit 

Fox,  Red  (Including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lvnx: 

3  lynx  

Marten: 

No  limit " 

Mink  and  Weasel: 

No  limit - 


Moskrat: 

No  limit 
Otter: 

No  limit 
Wolf: 

No  limit 
v'y  jiverine: 

No  limit 


Nov.  l^une  10. 
Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Dec.  1-Jan.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Jan.  31. 

Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  10-Mar.  31. 

Nov.  1-Apr.  15. 


(24)  Unit  24.  (i)  Unit  24  consists  of  the 
Koyukuk  River  drainage  upstream  from 
but  not  including  the  Dulbi  River 
drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  tp  Ucensed  highway  vehicles, 
snovraiobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildUfe  by  residents  living 
uithm  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  Umited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  fireanns  within  the  Corridor 


is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuik  Pass, 
Settles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 

(B)  The  Kanuti  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 
bounded  by  a  line  from  the  Settles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 

of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Hetties  Field  VOR,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  him  ting  moose, 
including  transportation  of  any  moose 
himter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  pubhcly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  ovkTied  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 


of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (eS'S?'  N.  lat,  156''41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  himter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
pubUcly  owrned  airport  within  the  area 
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and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
AQf  &G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstrKdm  from  the 
Yukon  on  the  Kovukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  L'nit  23.  except  tfas 
B#idwin  Peninsula  north  of  the  Arctic 
Circle.  Unit  24.  and  Unit  26(A),  is  open 
to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 


tag.  No  resident  tag  is  required  for 
taking  brown  bears  in  the  Northwest 
Alaska  Brown  Bear  Management  .Area. 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting.  Aiitsaft  may  not  be  used  in  the 
Northwest  Alaska  Brown  Bear 
Mknagement  Area  in  any  manner  for 
brown  bear  hunting  un(^r  the  authority 
of  a  brown  bear  State  registration 
perBoit,  including  traasportation  of 
huntMS,  bears  or  parts  of  bears. 
However,  this  doos  not  apply  te 


transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  schedifJed  service 
to  this  area,  nor  does  it  applv  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(lii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(Bj  Arctic  fox,  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox,  may 
be  used  for  subsister>ce  purpose 


Harvest  Hfwts 


Open  season 


**TjinO»¥§ 


Black  Bear: 

3  bears „... „ ..„.....„ _......„.._..^ 

Bfown  Bear: 

Un<t24 — 1  bear  _.^ . 

Canbou; 

Unrt  24 — me  Kanuti  River  drainaqe  jostrea--  «  r-  « .jnun,  Chaia^  Cfeef   tfie  Ftsh  Creek  drainage  (mciuding  Bo- 
nanza Creek) — i  Dull 

RemaKxJer  al  Untt  24 — 5  cantxju  oer  :ia>   icw^ .**!     i-m    rfr.t*>.    ■•r,.g^-  rx>x  oe  taken  May  16-Jone  30  

Sheep: 

Unrt  24 — mat  portion  ^K^ttiin  the  Gates  o'  rtv  4r  tic  Naf^na  -arv-  -3  sheep 

Unit  24 — (tiat  portion  wrtfMr  the  Daltor.  -tignwa,  "of-ioo    Management  Area,  except.  Gates  of  the  Arctic  National 
Park — 1  ram  wtth  7  8  cun  horn  or  larger  -^y  -eoera;  'egsstratiof:  permit  only. 

Remaifxler  of  tjmt  24—  •  ram  with  ^  8  curt  horn  or  larger  _ _ „. .„ 

Moose 

Unit  24 — thai  portion  wiVun  the  Kovukuk  ControNed  Use  Area — 1  rrxKise.  riowever   a»s8erlass  rwoose  may  be  taken 
ort>  dunng  the  penoos  ot  Seot  ."-Sept.  25.  Dec.  1-Oec.  10,  and  Mar.  1-Mar.  10. 

Unrt  24— that  portion  that  'nciuoes  me  john  Rtvar  *aina0e  within  the  Gates  of  the  Arctic  NaSof«l  Perk— 1  moose 
Unrt  24 — the  Aiatna  R^ver  cirainage  ^ttnin  iw  Qotos  o(  the  Arctic  Nationai  Park— ^   moose,  however,  antlertess 

moose  rnay  Be  taken  on4v  trom  SepL  21-Sept.  25  and  Mar.  1-Mar   '  0 
Unrt  24— ad  (drainages  to  tne  north  of  the  Koyukuk  Hivef  upstream  from  and  includKig  the  Aiatna  Riwer  to  and  in- 
cluding ttTs  Morth  Fork  of  tha  Koyukuk  Rtver,  axcapt  those  portions  of  tne  John  River  and  the  Aiatna  River  drairv 
ages  within  ttie  Gates  of  the  Arctic  Naiionai  Park— 1  moose;  however,  ar«leriess  rnoose  may  t>e  taken  only  from 
Sept   2' -Sept  25  and  Mar      -Mar    10. 
Unrt  24— that  oortion  ^ithn  tne  Datton  Highway  Corridor  Management  Area,  exceyt   Gates  of  the  Arctic  National 

Park—'  anflered  oufl  t)y  Federal  regiatiation  permit  oniy. 
Remainder  ot  Unit  ?i-~^  antlerad  buH.  ^jWic  lands  in  the  Kanuti  ControJIed  Use  Area  are  ciosed  to  taking  of 
moose  except  oy  eugipte  rural  Alaska  residents  during  seasons  identified  above. 
Coyote 

2  coyotes  „ , 

t^ox,  Red  (includinq  Cross  Black  and  Sihrer  Phases): 

•0  foxes,  however  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  ^ „ 

Hare  iSnowshoeBnd  Turxjra): 

No  limrt _ „ ^ 

Lynx 


2  lynx 


Wo»f: 

5  wolves „ 

Woivenne 

'  wolverr^e  

Grouse  (Spruce,  Blue  Ruffed,  arxJ  Shaip-tailed): 

■5  per  day.  30  ir  possession  

Ptarmigan  (Rock.  vVilkjw   and  White-tailed): 

20  per  day.  40  m  possession  . 


July  1t^u»w  36 

SepL  1-May31. 

Aug  10-Sept  30. 

July  1-June  30 

Aug.  1-Apr  30. 
Aug.  1 0-Sept.  ^. 

Aug.  10-Sept.  20 

Sept  &-Sept.  25 
Dec.  1-Dec.  10 
Mar  1-Mar.  10. 
Aug.  ■'-Dec.  31. 
Aug.  25-Dec.  31. 
Mar  "-Mar   ^0 
Aug.  25-Sept.  25. 
Mar.  1-Mar.  10. 


Aug.  2&-Sept.  25. 
Aug.  25-Sept.  25. 

SepL  1-Apr.  30. 
SepL  1-Mar.  15. 
July  1-%June  30. 
istov.  1-Feb  28 
Aug.  10-Apr.  30. 
SepL  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  1 0-Apr.  30. 


Trmpim 


Beaver 

No  limrt „ 

Coyote 

No  limrt _ ; „ 

Fox   Red  (including  Cross.  Black  and  Silver  Ptiases): 

No  lirnit    

Lynx 

No  iimil  _ 


Nov.  1-Apr.  15 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28 
Nov.  1-Feb.  28. 
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Harvest  nmrts 


Open 


Marten 

Nio  iimit    

MinK  and  vVeasel: 

No  limit 

M'jskrat- 

No  llTHt    

Otter 

Nc  limit 

Woit. 

No  limrt 

Wolverine: 

No  limit  - 


Nov.  I-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  I^June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 


(25)  Unit  25.  (i)  Unit  25  consists  of  the 
Yukon  River  drainage  upstream  from 
but  not  including  the  Hamlin  Creek 
drainage,  and  excluding  drainages  into 
the  south  bank  of  the  Yukon  River 
upstream  from  the  Charley  River: 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluichohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drunage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  the 
Yukon  River  upstream  from  Circle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subunit 
20(E)  boundary,  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147),  the 
Preacher  Creek  drainage  upstream  from 
and  including  the  Rock  Creek  drainage. 


and  the  Beaver  Creek  drainage  upstream 
from  and  including  the  Moose  Creek 
drainage; 

(D)  unit  25(D)  consists  of  the 
remainder  of  Unit  25. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dpfkon Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  Ucensed  highway  vehicles, 
snowTuobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  vdthin  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Settles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 

(B)  The  Arctic  Village  Sheep 
Management  Area;  that  portion  of  Unit 
25(A)  north  and  west  of  Arctic  Village, 
which  is  boimded  on  the  east  by  the 
East  Fork  Chandalar  River  beginning  at 


the  confluence  of  Red  Sheep  Creek  and 
proceeding  southwesterly  downstream 
past  Arctic  Village  to  the  confluence 
with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake, 
to  its  confluence  with  the  Junjik  River; 
then  down  the  Junjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
unnamed  tributary,  northwesterly,  for 
approximately  6  miles  where  the  stream 
forks  into  two  roughly  equal  drainages; 
the  boundary  follows  the  easternmost 
folk,  proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 
Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easteriy  and 
northeasterly  approximately  62  miles 
along  the  divide  to  the  head  waters  of 
the  most  northerly  tributary  of  Red 
Sheep  Creek  then  follows  southerly 
along  the  divide  designating  the  eastern 
extreme  of  the  Red  Sheep  Creek 
drainage  then  to  the  confluence  of  Red 
Sheep  Creek  and  the  East  Fork 
Chandalar  River.  Sheep  hunting  in  this 
area  is  restricted  to  residents  of  Arctic 
Village,  Venetie,  Fort  Yukon,  Kaktovik 
and  Chalkytsik. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Caribou  and  moose  may  be  taken 
from  a  boat  under  power  in  Unit  25. 


Harvest  limits 


Open  season 


Hunttng 


Black  Bear. 

3  bears „ - ~ 

Caritxxj: 

Unit  25(A),  (B),  and  ttie  remainder  of  Unit  25(D) — 10  caribou;  however,  no  more  ttian  5  caritxju  may  be  transported 
from  these  unrts  per  regulatory  year. 

Unit  25iC) — that  cwr^ion  south  and  east  of  the  Steese  Higrsway—  "  "xiii  nv  -  e oe'  ■  "gistraton  permit  only;  the  sea- 
son will  Close  when  a  riarvest  quota  (or  the  Fortymite  herd  has  t)een  'ea:  •.&■::  '  -if  harvest  quota  will  be  deter- 
mined Dy  the  Boar-d  afte'  consuttanop  w'\9-<  ADF&G  arsj  annouDced  oe^o'-e  -/le  season  opening. 

25(C) — that  portion  north  and  west  of  the  Steese  Highway—'  oanb<x.  nowever,  only  bull  caribou  may  be  taken  dur- 
ing the  Aug  *C-SeDt  PC  season  Dunng  tne  wnter  season  cantx)u  Tiav  ix  taken  only  with  a  Federal  registration 
permit. 

Unit  25(D)— that  jortion  of  Unit  25(0)  drained  Dy  the  wesr  <on<  r  the  Dali  Rivf-    Aest  of  150°  W.  long.— 1  butt 


July  l-June  30. 

July  1-Apr.  30. 

Aug.  10-SepL30. 
Dec.  1-Feb.  28. 

Aug.  10-Sept20. 
Feb.  15-Mar.  15. 

Aug.  10-SepL  30. 
Dec.  1-Oec.  31. 
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Harvest  limits 


ISS 


Sheep 

Unit  25(A) — tnat  ponior,  *itnin  :ne  Dalton  Highway  Corridor  Management  Area  

Units  25(A) — Arctic  Village  Sheep  Management  Area — 2  rams  by  Federal  registration  permit  only.  Put^lic  lands  are 
closed  tc  the  taking  of  sheep  except  t)y  rural  Alaska  residents  of  Arctic  Viltaqe  Venetie  ^ort  Yukon  Kaktovik  and 
Chaikytsik  3unng  seasons  identified  above. 

Pemainder  ot  jmt  25' A) — 3  sheep  by  Federal  registration  permit  only 

Moose 

unit  25(A)—     a.ntlerM  tXJil  

Unit  25(B) — that  Dorrion  wittiin  the  Porcupine  River  drair^age  upstream  from,  dut  excluding  the  Coieer  Rfve'  drain- 
age—  T  antlered  Dull 

Unrt  25(B) — that  portion  draining  into  the  north  tjank  of  the  Yul<on  River  upstrearr  *rom  and  irciuding  tre  Kandlk 
River  drainage,  including  the  islands  in  the  Yukon  River— 1  antlered  buM. 

Remainder  of  Unit  25<B)— 1  antlered  bull _ 

Unit  25<Cf—  '  anttefec  tDcii  

Unit  25(D)  iWesti — that  cx)rt)on  lying  west  of  a  line  extending  from  the  Unit  25(0]  t>oundary  on  Preacher  Creek 
tnen  downstrearr  aiong  Preacher  Creetc,  Birch  Creek  and  Lower  Mouth  Birch  Creek  to  the  Yukon  River,  then 
downstream  along  the  rxxlh  bank  of  the  Yulton  River  (including  islands)  to  the  confluence  ot  the  Hadweenzik 
River  tcien  upstream  aiong  the  west  bank  of  the  Hadweervzik  River  to  the  ainfluence  of  Forty  and  One-Halt  Mile 
Creek,  then  upstream  along  Forty  arxl  One-Half  Mile  Creek  to  Netson  Mountain  on  the  Unrt  25(D)  txxjndan,— i 
txjil  by  a  federal  registration  permit.  Alternate  permits  allowing  lor  designated  "lunters  are  available  to  qualified 
applicants  *!X)  -eside  r  3eaver,  Birch  Creek,  or  Stevens  Village.  Moose  r^unting  on  public  lanc  tn  this  portion  of 
Unit  25(D  West  s  closed  at  all  times  except  for  residents  of  Beaver,  Bircn  Creek  and  Stevens  Village  dunng 
seasons  >dentifieo  ac»ve  The  moose  season  will  be  ctosed  wtien  30  moose  nave  oeen  harvested  m  the  entirety 
of  Unit  25iD'    West 

Remainder  of  Unit  25<,D) — :  antlered  moose 

Beaver 

Unit  25,  excluding  Unit  25(C) — 1  beaver  per  day;  1  in  possession .'. 

Unit  25(C)  _ 

Coyote 

2  coyotes      

pQx  Red  iinciuding  Cross,  Black  arxl  Silver  Phases): 

'0  toxes  howeve'  -^c  -^ore  than  2  foxes  may  be  taken  prior  to  Oct  1  

Hare  iSrowshoe  arx2  'unara;. 

No  iimit  „ 

Lynx 

Unrt  25(C)— 2  lynx  „ 

Remainder  of  Unit  25 — 2  lynx  

Aotf 

unit  25(Ai— No  limit  __„ „ ^ 

Remainder    •  Unit  25—10  wolves ., 

Wotvenne 

■  wolverine     : „„ 

Grouse  (Spruce.  Blue.  Ruffed,  and  Sfiarp-tailed): 

Unit  25(C) — 15  per  day,  30  in  possessk)n  „. ,„ 

Remainder  of  Unit  25—15  per  day,  30  in  possesskm 

Ptarmigan  (Rock   Willow   and  White-tailed): 

Unit  25(C)— those  ponion^  within  5  miles  of  Route  6  (Steese  Highway) — 20  per  day,  40  in  possession 

Remainder  of  Unit  25—20  per  day,  40  in  possession _ 


Open  season 


No  open  season. 
Aug    'O-Apr   30. 


Aug.  10-Apr.  30. 

Aug  25-Sept  25 
Dec.  '-Dec.  'C 
Aug.  25-Sept.  30 
Dec   '-Dec,  '0. 
Sept.  5-Sept  30. 
Dec   '-Dec    '5 
Aug  25-Sept.  25, 
Dec.  '-Dec.  15. 
Sept.  --Sept.  15. 
Aug   35-FeC   28. 


TrapDing 


Beaver 

Unit  25(C>— 25  beaver , 

Remainder  of  Unit  25 — 50  beaver , 

Coyote 

No  limit , 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lynx 

Unit  25(C' — No  limit , 

Remainder  jf  Unit  25— ^4o  limit » , 

Marten 

No  limit  „ 

MinK  and  Weasel: 

No  limit  

Muskrat 

No  iimit 

iDTter 

No  limit  

Wolf 


Aug.  25-Sept  25. 
Dec   '-Dec  20. 

Apr    ■  c-Oct.  31 . 
No  open  season. 

Sept   •  -Apr,  30. 

Sept.  1-Mar.  15. 

July  1-June  3C 

Dec.  I^an.  31. 
f^ov.  1-Feb.  28. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Sept   '-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 

Aug.  lO-Mar.  31. 
Aug.  10-Apr.  30. 


Nov. 
Nov. 

Nov. 

Nov. 

Dec. 
Nov. 

Nov. 

Nov. 

I^ov. 

f^v. 


1-Apr.  15. 
1-Apr.  15. 

1-Mar.  31. 

1_Feb  28 

1-Jan.  31. 
1-Feb  28 

1-FeD  2B 

1-Feb  28 

1-June  10. 

1-Apr.  15. 
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Harvest  Nmils 

No  limit „ „ „ , 

vVoiveine 

unn  2t>iC,^ — No  limit i , 

Remainder  o(  Unit  26— No  Rmit 


Open  season 


Nov.  1 


31. 


Nov.  1-Feb.  28. 
Nov.  1-Mar.  31. 


(26)  Unit  26.  (i)  Unit  26  consists  of 
Arctic  Ocean  drainages  between  Cape 
Lisbume  and  the  Alaska-Canada  border 
including  the  Firth  River  drainage 
within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Itkillik  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Canning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River; 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26. 

(ii)  In  the  following  areas,  the  taking 
of  wildUfe  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Unit  26(A)  Controlled  Use 
Area,  which  consists  of  Unit  26(A),  is 
closed  to  the  use  of  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  parts 
of  moose  from  Aug.  1-Aug.  31  and  from 
Jan.  1-Mar.  31.  No  hunter  may  take  or 
transport  a  moose,  or  part  of  a  moose  in 
Unit  26(A)  after  having  been  transported 
by  aircraft  into  the  unit.  However,  this 
does  not  apply  to  transportation  of 
moose  hunters  or  moose  parts  by 


regularly  scheduled  flights  to  and 
between  villages  by  carriers  that 
normally  provide  scheduled  services  to 
this  area,  nor  does  it  apply  to 
transportation  by  aircraft  to  or  between 
pubUcly  owned  airports; 

(B)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  hcensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Settles,  Evansville,  Stevens  Village,  and 
residents  Uving  within  the  Corridor; 

(C)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 


those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24,  and  Unit  26(A),  is  open 
to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  readent 
tag.  No  resident  tag  is  required  for 
taking  brown  bears  in  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting.  Aircraft  may  not  be  used  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area  in  any  manner  for 
brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration 
permit,  including  transportation  of 
hunters,  bears  or  parts  of  bears. 
However,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  conununities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  Caribou  may  be  taken  from  a  boat 
under  power  in  Unit  26. 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges. 


Harvest  limits 


Open  season 


Hunting 


Black  Bear: 

3  bears „ 

Brown  Bear: 

Unit  26— 1  beaj  : 

Caribou: 

Unit  26(A) — 10  caritx>u  per  day;  however,  cow  caritxju  may  not  be  taken  May  16-June  30.  Federal  lands  south  of 

ttie  Colville  River  and  east  of  ttie  Killik  River  are  ctosed  to  ttie  taking  of  caribou  by  non-Federally  qualified  sutjsist- 

ence  users  from  Aug.  i  -Sept.  3Q. 

Unit  26(B)— 10  canbou  c>er  day  "lowever,  cow  caritx)u  may  be  taken  only  from  Oct  1-Apr.  30  

Unit  26(C)— 10  caribou  per  day  

Not  OKN-e  than  5  caritxxi  per  regulatory  year  may  be  transported  from  Unit  26  except  to  the  community  of 

Anaktuvuk  Pass. 
Sheep: 

Unit  26(A)— those  portions  wittiin  the  Gates  of  the  Arctk:  Nahonal  Park — 3  sheep 

Unit  26(A) — that  portion  west  of  Howard  Pass  and  the  Etivluk  River  

Unit  26(B)— that  portion  withm  the  Dalton  Highway  Comdor  Management  Area— 1  ram  with  %  curl  horn  or  larger  t)y 

Federal  reglsfc'ation  permrt  only. 
ReTiamoer  of  Unit  26(A)  and  (B) — inclixling  the  Gates  of  the  Arctk;  National  Preserve — 1  ram  with  'A  curl  hom  or 

iarger 
Unit  26iC'i — 3  sheec  \x<  'eguiator,  vear   the  "jg    '  -Sept   2Z    season  is  restriaed  to  1  ram  with  '/b  curl  hom  or 

larger   A  ^edera'  registration  permit  is  'equireo  fo^  the  Oct    '-Apr.  30  season.  Kaktovik  residents  may  harvest 

sheep  m  accordance  with  a  Federal  community  .harvest  stratsgv  for  Unit  26(C)  which  provkles  for  take  of  up  to 

rwc  harvest  limits  o<  3  sheep  Dy  designated  hunter. 
Moose. 

Unit  26(A) — that  portion  o*  'ne  "o  vuie  R  .e'  jramage  ocwnsfeam  from  the  mouth  of  ttie  Anaktuvuk  River — 1  bull. 

'^ederai  cut)lic  lands  are  ciosec  to  the  taking  :v  ^oose  r?^  no^-Pederally  qualified  subsistence  users. 


July  1-June  30. 
SepL  1-4wlay  31. 
July  1 -June  30. 


July  1-June  30. 
July  1-Apr.  30. 


Aug.  1-Apf.  30. 
No  open  season. 
Aug.  10-^ept.  20. 

Aug.  10-Sept20. 

Aug.  10-SepL20 
Oct.  1-Apr.  30. 


Aug.  1-31. 
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ISS 


Harvest  limits 


Remainder  of  Unrt  26  » « « 

MusKox 

Unit  26(C)— 1  bull  by  Federal  registration  permit  cxily;  up  to  15  permits  -nay  oe  ssuea  tc  rural  Alaska  'esidents  a! 
Ihe  viHetge  0(  Kaktovic  only.  Public  lands  are  dosed  to  the  taking  of  musko*   except  Dv  'j'a  AasKa  residents  of. 
the  village  of  Kaktovik  during  seasons  identified  above. 
Coyote 

2  oovotes  - ~^ - 

^^OK.  Arctic  Blue  Hr-x^  vVhite  Ptiase): 

2  foxes  ^ 

Fox,  Red  inciLxiiriy  Cross,  Black  arxl  Silver  Ptiases):  j 

J  nit  26  A   and  (B)— 10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  OcL|i1 

onit  26iC  — ' 0  foxes  „ _ „4........................................... 

Hare  (Sriowsrioe  arx^  "^undra): 

No  iimii  „ 

Lynx 


Open  season 


■ynx 


vVolf 

■I  5  wolves 

Wo'venne 

5  wolverine   

Grouse  (Spnxe  Blue,  Ruffed,  and  Sharp-tailed): 

*5  per  day,  3C  m  possessipn  

Ptarmigan  :Rock,  Willo*   and  White-taited): 

20  per  day,  iG  m  possession  , 


No  open  season. 
Sept,  :5-Mar,  31. 

Sept.  1-Apr.  30. 

Sepf   '  -Apr.  30. 

SepL  1-Mar.  15. 
Nov.  I-Apr.  15. 

July  l^une  30. 

Nov.  1-Apr.  15. 

Aug   'C'-Apr.  30. 

Sept.  1 -Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 


Trapping 

Coyote: 

,Mo  limit           „ _ 

Nov. 
Nov. 

Nov. 

Nov. 

Nov 

Nov 

Nov 

Nov. 

Nov. 

Nov. 

1-Apr.  15. 

1-Apr.  15. 

Fox,  Arctic  (Blue  and  While  Phase): 

No  limit                                

Fox.  Red    nciuding  Cross,  Black  and  Silver  Phases): 

No  limit                                                     V                                                                                                        • 

1-Apr.  15. 
1-Apr.  15. 

■^-Apr.  15. 

L.ynx 

No  limit   

Marten. 

No  limit          „ „ 

Mink  and  Aeasel: 

No  limit    „ 

"— ^an.  31. 

MusKrat. 

No  limit  

'  -vjune  10. 

Otter- 
No  limit    „ - - - 

1-Apr.  15. 

1— Apr    "'if; 

Aoit 

No  limit    

• 

Wolvenne 

No  hmit     

1-Apr.  15. 

Dated- h:r!P  13.  1996. 
Mitch  DemientieflF, 
Chair,  Federal  Subsistence  Board. 

Dated;  June  12,  1996. 
John  C.  Capp, 

Acting  Regional  Forester,  USDA-Forest 
Service. 
fPR  Doc.  96-18609  Filed  8-6-96;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Part  17 
RIN  29O0-AH72 

Informed  Consent  for  Patient  Care 
AGENCY:  r>epci.nraent  of  Veterans  Affairs. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
amend  VA  regulations  concerning 
informed  consent  for  patient  care.  It  is 
proposed  to  describe  the  requirements 
for  obtaining  and  docimienting 
informed  consent.  It  is  also  proposed  to 
describe  the  types  of  treatments  or 
procedures  for  which  the  patient's 
signatiu«  on  a  VA-authorized  form 
would  be  required  and  to  establish  a  Ust 
and  priority  of  surrogates  authorized  to 
act  on  behalf  of  patients  who  lack 
decision-making  capacity.  Further,  it  is 
proposed  to  establish  an  internal 
decision-making  process  for  patients 
who  lack  decision-making  capacity  and 
who  have  no  authorized  surrogate  This 
is  intended  to  protect  patient  rights  and 
ensiure  that  the  patient  (or  the  patient  s 


surrogate  or  representative)  receives 
sufficient  information  to  make  an 
informed  health-care  decision. 

DATE:  Comments  must  be  received  on  or 
before  October  7,  1996. 

ADDRESSES:  Mail  or  hand  deliver  wrritten 
comments  to:  Director,  Office  of 
Regulations  .Management  (02D), 

Department  of  Veterans  .affairs.  810 
\'ermont  .Avenue.  N'W.  Room  1154, 
Washington.  DC  20420  Comments 
should  indicate  that  thev  are  submitted 
in  response  to  •RIN  ZQOO-.AHrz,"  Ail 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
.Monday  through  Friday  (except 
holidays). 
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FOR  FURTHER  INFORMATION  CONTACr. 

Riith-Ann  Pheips,  Ph.D..  Veterans 
Health  Administration,  Office  of 
Professional  Affairs  ilOA2),  810 
Vermont  Avenue.  MW,  Washington,  DC 
20420. (202)  273-5813. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  VA 
regulations  concerning  informed 
consent  for  patient  care.  Section  7331  of 
title  38  United  States  Code  provides: 

The  Secretar>',  upon  the  recommendation 
of  the  Under  Secretary  for  Health  *   *   *  shall 
prescribe  regulations  establishing  procedures 
to  ensure  that  all  medical  and  prosthetic 
research  carried  out  and,  to  the  maximum 
extent  practicable,  all  patient  care  furnished 
under  this  title  shall  be  carried  out  only  with 
the  full  and  informed  consent  of  the  patient 
or  subject  or,  in  appropriate  cases,  a 
representative  thereof 

Current  VA  regulations,  found  at  38 
CFR  17.32.  set  forth  VA  policy  and 
describe  the  process  for  obtaining 
informed  consent  for  patient  care. 

VA  proposes  to  amend  these 
regulations  to  clarify  patient  rights  and 
responsibilities  under  this  section  and 
to  include  more  detail  about  the  process 
of  obtaining  informed  consent.  In 
addition,  the  proposal  contains  an 
internal  decision-making  process  for 
making  treatment  decisions  for  patients 
who  lack  decision-making  capacity  and 
who  have  no  authorized  surrogate.  In  a 
medical  emergency  consent  would  be 
imphed.  This  proposal  describes  the 
conditions  under  which  the  practitioner 
may  provide  necessary  medical  care 
wiUidut  the  patient's  or  surrogate's 
express  consent. 

This  proposal  also  includes  additional 
protections  for  patients  when  the 
treatment  at  issue  is  considered 
extremely  hazardous,  involves  the 
administration  of  psychotropic 
medication  to  a  committed  patient 
against  his  or  her  will,  or  involves 
testing  for  human  immunodeficiency 
virus  (HIV).  These  safeguards  are 
designed  to  ensure  that  patients  receive 
adequate  counsel  and  information 
before  they  undergo  such  procedures 
and  that  decisions  made  by  a  surrogate 
in  this  circumstance  are  consistent  With 
the  patient's  best  interest. 

The  proposal  would  also  amend  the 
definition  of  "practitioner."  which 
currently  reads  as  follows: 

Practitioner  includes  any  physician, 
dentist,  or  health  care  professional  who  has 
been  granted  specific  clinical  privileges  to 
perform  the  diagnostic  or  therapeutic 
procedure  involved. 

VA  proposes  to  include  medical  and 
dental  residents  in  this  definition  of 
practitioner  because  such  residents  who 
are  authorized  to  perform  treatments  or 


procedures  would  need  to  oe  involved 
in  the  informed  consent  process  under 
the  proposed  regulations  The  revised 
definition  specifies  that  the  term 
practitioner  includes  medical  and 
dental  residents  regardless  of  whether 
they  have  been  granted  clinical 

privileges. 
We  also  note  that  proposed  §  17.32 

does  not  address  informed  consent  for 
research  except  to  note  that,  in  addition 
to  the  informed  consent  for  medical 
treatment,  the  practitioner  must  obtain 
specific  consent  for  any  aspect  of  the 
treatment  or  procedure  that  involves 
approved  medical  research.  There  are 
separate  regulations  that  govern 
informed  consent  for  research  (see  38 
CFR  Part  16— PROTECTION  OF  , 
HITMAN  SLTBTECTS1 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Conmients  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attention: 
Desk  Officer  for  the  Departinent  of 
Veterans  Affairs,  Office  of  Information 
and  Regulatory  Affairs.  Washington,  DC 
20503,  with  copies  to  the  Director, 
Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420. 

The  collection  of  information 
included  in  the  proposed  revision  to 
§  17.32  in  this  rulemaking  proceeding 
concerns  the  disclosure  requirements 
that  non-VA  physicians  contracting  to 
perform  services  for  VA  must  follow  in 
conducting  informed  consent 
procedures.  The  provisions  are 
consistent  with  standard  medical 
practice  in  the  commimity. 

The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collection(s)  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utiUty; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  vahdity  of  the 
methodology  and  assimiptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and; 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

CjMB  is  required  to  make  a  decision 
concerning  the  prop>osed  collections  of 
information  contained  in  this  document 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  0MB  is  best  assured  of  having  its  full 
effect  if  0MB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  pubUc  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Title:  Informed  Consent. 

Summary  of  collection  of  information: 
The  information  collection  subject  to 
this  rulemaking  concerns  the  disclosure 
requirements  that  non-VA  physicians 
contracting  to  perform  services  for  VA 
must  follow  in  conducting  informed 
consent  procedures.  The  information 
provided  is  designed  to  ensure  that  the 
patients  (or  in  some  cases,  others)  have 
sufficient  information  to  provide 
informed  consent. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  The  collection  of 
information  subject  to  this  rulemaking  is 
designed  to  obtain  informed  consent. 

Description  of  likely  respondents: 
non-VA  health  care  providers 
contracting  to  perform  services  for  VA. 

Estimated  total  annual  reporting 
burden:  60,000  hours. 

The  estimated  annual  burden  per 
respondent:  V*  hour. 

Estimated  number  of  respondents: 
240,000. 

Estimated  annual  frequency  of 
responses:  1  per  episode. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-€12.  The 
adoption  of  the  proposed  rule  would 
affect  VA  beneficiaries  but  would  not 
affect  small  businesses.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
rulemaking  is  exempt  from  the  initial 
and  final  regulatory  flexibiUty  analyses 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.009, 
64.010.64.011. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care,  Dental  health,  Drug 


Ct        KT_        .fCO      /     \kr^A'^, 


Ai,ni<<<t    7      1 QQR     /    Ppnnncarl    Riiloc 
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abuse.  Foreign  relations,  Government 
contracts.  Grant  programs-health,  Grant 
programs-veterans,  Health  care,  Health 
£acilities.  Health  professions,  Health 
records.  Homelfjss.  Medical  and  Dental 
schools,  Medical  devices,  Medical 
research.  Mental  health  programs, 
Niu^ing  home,  Philippines,  Reporting 
and  recordkeeping  requirements, 
scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  October  11, 1995 
jRSse  Bro«ni, 
Secretary  of  Veterans  Affairs. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  July  31,  1996. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  proposed  to 
be  amended  as  set  forth  below: 

PART17-MEDICAL 

1.  The  authority  citation  for  part  17  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501. 1721,  unless 

otherwise  noted. 

2.  Section  17.32  is  revised  to  read  as 
follows: 

Protection  of  Patient  Rights 

§  17.32    Informed  consent. 

(a)  Definition'i 

Close  Friend:  Any  person  eighteen 
years  or  older  who  has  shown  care  and 
concern  for  the  patient's  welfare:  is 
familiar  with  the  patient's  activities, 
health,  religious  beliefs  and  values;  and 
has  presented  a  signed  written 
statement  for  the  record  that  describes 
that  person's  relationship  to  and 
familiarity  with  the  patient. 

Decision-making  capacity:  The  ability 
to  understand  and  appreciate  the  natiu% 
and  consequences  of  health-care 
treatment  decisions. 

Health  Care  Agent:  An  individual 
named  by  the  patient  in  a  Durable 
Power  of  Attorney  for  Health  Care. 

Legal  Guardian:  A  person  appointed 
by  a  court  of  appropriate  jurisdiction  to 
make  decisions  for  an  individual  who 
has  been  judicially  determined  to  be 
incompetent. 

Practitioner:  Any  physician,  dentist, 
or  health-care  professional  who  has 
been  granted  specific  clinical  privileges 
to  perform  the  treatment  or  procedure 
involved.  For  the  purpose  of  obtaining 
informed  consent  for  medical  treatment, 
the  term  practitioner  includes  medical 
and  dental  residents  regardless  of 
whether  they  have  been  granted  clinical 
privileges. 

Signature  consent:  The  patient's 
signature  on  a  VA  authorized  consent 
form,  e.g.,  a  published  numbered  VA 


form  (OF  522)  or  comparable  form 
approved  by  the  local  VA  facility 

Special  Guardian:  A  person 
appointed  by  a  court  of  appropriate 
jurisdiction  for  the  specific  purpose  of 
making  health-care  decisions. 

Surrogate:  An  individual, 
organization  or  other  body  authorized 
uhder  this  section  to  give  informed 
consent  on  behalf  of  a  patient  who  lacks 
decision-milking  capacity. 

(b)  Policy:  Except  as  otherwise 
provided  in  this  section,  all  patient  care 
furnished  under  title  38  U.S.C.  shall  be 
carried  out  only  with  the  full  and 
informed  consent  of  the  patient  or,  in 
appropriate  cases,  a  representative 
thereof.  In  order  to  give  informed 
consent  the  patient  must  have  decision- 
making capacity  and  be  able  to 
communicate  decisions  concerning 
health  care.  If  the  patient  lacks  decision- 
making capacity  or  has  been  declared 
incompetent,  consent  must  be  obtained 
from  the  patient's  surrogate. 
Practitioners  may  provide  necessary 
medical  care  in  emergency  situations 
without  the  patient's  or  surrogate's 
express  consent  when  immediate 
medical  care  is  necessary  to  preserve 
life  or  prevent  serious  impairment  of  the 
health  of  the  patient  or  others  and  the 
patient  is  unable  to  consent  and  the 
practitioner  determines  that  the  patient 
has  no  surrogate  or  that  waiting  to 
obtain  consent  from  the  patient's 
surrogate  would  increase  the  hazard  to 
the  Ufe  or  health  of  the  patient  or  others. 
In  such  circumstances  consent  is 
implied. 

(c)  General  requirements  for  informed 
consent:  Informed  consent  is  the  fi*eely 
given  consent  that  follows  a  careful 
explanation  by  the  practitioner  to  the 
patient  or  the  patient's  siurogate  of  the 
proposed  diagnostic  or  therapeutic 
procedure  or  course  of  treatment.  The 
practitioner,  who  has  primary 
responsibihty  for  the  patient  or  who 
will  perform  the  particular  procedure  or 
provide  the  treatment,  must  explain  in 
language  understandable  to  the  patient 
or  surrogate  the  nature  of  a  proposed 
procedure  or  treatment;  the  expected 
benefits;  reasonably  foreseeable 
associated  risks,  complications  or  side 
effects;  reasonable  and  available 
alternatives;  and  anticipated  results  if 
nothing  is  done.  The  patient  must  be 
given  the  opportunity  to  ask  questions, 
to  indicate  comprehension  of  the 
information  provided,  and  to  grant 
permission  freely  without  coercion.  The 
practitioner  must  advise  the  patient  if 
the  proposed  treatment  is  novel  or 
unorthodox.  The  patient  may  withhold 
or  revoke  his  or  her  consent  at  any  time. 

(d)  Documentation  of  informed 
consent: 


(1)  The  informed  consent  process 
must  be  appropriately  documented  m 
the  medical  record.  In  addition, 
signature  consent  is  required  for  all 
diagnostic  and  therapeutic  treatments  or 
procedures  that: 

(i)  Require  the  use  of  sedation; 

(ii)  Require  anesthesia  or  narcotic 
analgesia; 

fiiij  .Are  considered  to  produce 
significant  discomfort  to  the  patient; 

(iv)  Have  a  significant  risk  of 
complication  or  morbidity; 

(v)  Require  injections  of  any 
substance  into  a  joint  space  or  body 
cavity;  or 

(vi)  Involve  testing  for  Human 
Immunodeficiency  Virus  (HIV). 

(2j  Tlie  patient's  signature  on  a  VA- 
authonzed  consent  form  must  be 
witnessed.  The  witness'  signature  only 
attests  to  the  fact  that  he  or  she  saw  the 
patient  and  the  practitioner  sign  the 
form  When  the  patient's  or  surrogate's 
signature  is  indicated  bv  an  "X",  two 
adults  must  witness  the  act  of  signing. 
The  signed  form  must  be  filed  in  the 
patient's  medical  record.  A  properly 
executed  OF  522  or  other  VA-authorized 
consent  form  is  vahd  for  a  period  of  30 
calendar  days.  If,  however,  the  patient 
has  consented  to  a  treatment  plan  that 
involves  multiple  treatments  or 
procedures,  it  will  not  be  necessary  to 
repeat  the  informed  consent  discussion 
and  documentation  so  long  as  the 
course  of  treatment  proceeds  as 
planned,  even  if  treatment  extends 
beyond  the  30-day  period.  If  there  is  a 
change  in  the  patient's  condition  that 
might  alter  the  diagnostic  or  therapeutic 
decision,  the  consent  is  automatically 
rescinded. 

(3)  If  it  is  impractical  to  consult  with 
the  surrogate  in  person,  informed 
consent  may  be  obtained  by  mail, 
facsimile,  or  telephone.  A  facsimile 
copy  of  a  signed  consent  form  is 
adequate  to  proceed  with  treatment. 
However,  the  surrogate  must  agree  to 
submit  a  signed  consent  form  to  the 
practitioner.  If  consent  is  obtained  by 
telephone,  the  conversation  must  be 
audiotaped  or  witnessed  by  a  second 
VA  employee.  The  name  of  the  person 
giving  consent  and  his  or  her  authority 
to  act  as  surrogate  must  be  adequately 
identified  for  the  record. 

(e)  Surrogate  consent:  If  the 
practitioner  who  has  primary 
responsibility  for  the  patient  determines 
that  the  patient  lacks  decision-meiking 
capacity  and  is  unlikely  to  regain  it 
within  a  reasonable  period  of  time, 
informed  consent  must  be  obtained  from 
the  patient's  surrogate.  Patients  who  are 
incapable  of  giving  consent  as  a  matter 
of  law,  i.e.,  persons  judicially 
determined  to  be  incompetent  and 
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minors  not  otherwise  able  to  provide 
informed  consent,  will  be  deemed  to 
lack  decision-making  capacity  for  the 
purposes  of  this  section.  If  the  patient  is 
considered  a  minor  in  the  state  where 
the  VA  facility  is  located  and  cannot 
consent  to  medical  treatment,  consent 
must  be  obtained  from  the  patient's 
parent  or  legal  guardian.  The  surrogate 
generally  assumes  the  same  rights  and 
responsibiUties  as  the  patient  in  the 
informed  consent  process.  The 
surrogate's  decision  must  be  based  on 
his  or  her  knowledge  of  what  the  patient 
would  have  wanted,  i.e.,  substituted 
judgment.  If  the  patient's  wishes  are 
imknown,  the  decision  must  be  based 
on  the  patient's  best  interest.  The 
following  persons  are  authorized  to 
consent  on  behalf  of  patients  who  lack 
decision-making  capacity  in  the 
following  order  of  priority: 

(1)  Health-care  agent; 

(2)  Legal  guardian  or  special  guardian; 

(3)  Next-of-kin:  a  close  relative  of  the 
patient  eighteen  years  of  age  or  older,  in 
the  following  priority:  spouse,  child, 
parent,  sibUng,  grandparent,  or 
grandchild;  or 

(4)  Close  friend. 

{[)  Consent  for  patients  without 

surrogates: 

(1)  If  none  of  the  surrogates  hsted  in 
paragraph  (e)  of  this  section  are 
available,  the  practitioner  may  request 
Regional  Coimsel  assistance  to  obtain  a 
special  guardian  for  health  care  or 
follow  the  procedures  outlined  in  this 
paragraph  (f). 

(2)  FaciUties  may  use  the  following 
process  to  make  treatment  decisions  for 
patients  who  lack  decision-making 
capacity  and  have  no  surrogate.  For 
treatments  or  procedures  that  involve 
minimal  risk,  the  practitioner  must 
verify  that  no  authorized  surrogate  can 
be  located.  The  practitioner  must 
attempt  to  explain  the  nature  and 
purpose  of  the  proposed  treatment  to 
the  patient  and  enter  this  information  in 
the  medical  record.  For  procedures  that 
require  signature  consent,  the 
practitioner  must  certify  that  the  patient 
has  no  surrogate.  The  attending 
physician  and  the  Chief  of  Service  (or 
his  or  her  designee)  must  indicate  their 
approval  of  the  treatment  decision  in 
writing.  Any  decision  to  udthhold  or 
withdraw  Ufe-sustaining  treatment  for 
such  patients  must  be  reviewed  by  a 
multi-disciplinary  committee  appointed 
by  the  facility  Director.  The  committee 
functions  as  the  patient's  advocate  and 
may  not  include  members  of  the 
treatment  team.  The  committee  must 
submit  its  findings  and 
recommendations  in  a  written  report  to 
the  Chief  of  Staff  who  must  note  his  or 
her  approval  of  the  report  in  writing. 


After  reviewipg  the  record,  the  facility 
Director  may  concxu-  with  the  decision 
to  withhold  or  withdraw  life  support  or 
request  further  review  by  Regional 
Counsel. 

(g)  Special  consent  situations:  In 
addition  to  the  other  requirements  of 
this  section  additional  protections  are 
required  in  the  following  situations. 

(1)  No  patient  will  imoergo  any 
unusual  or  extremely  hazardous 
treatment  or  procedure,  e.g..  that  which 
might  result  in  irreversible  brain 
damage  or  sterilization,  except  as 
provided  in  this  paragraph  (g).  Before 
treatment  is  initiated,  the  patient  or 
surrogate  must  be  given  adequate 
opportunity  to  consult  with 
independent  specialists,  legal  counsel  or 
other  interested  parties  of  his  or  her 
choosing.  The  patient's  or  surrogate's 
signature  on  a  VA-authorized  consent 
form  must  be  witnessed  by  someone 
who  is  not  affiliated  with  the  VA  health- 
care facility,  e.g.,  spouse,  legal  guardian, 
or  patient  advocate.  If  a  surrogate  makes 
the  treatment  decision,  a  multi- 
disciplinary  committee,  appointed  by 
the  facility  Director,  must  review  that 
decision  tc  ensure  it  is  consistent  writh 
the  patie  it's  wishes  or  best  interest.  The 
committee  functions  as  the  patient's 
advocate  and  may  not  include  members 
of  the  treatment  team.  The  committee 
must  submit  its  findings  and 
recommendations  in  a  written  report  to 
the  facility  Director.  The  Director  may 
authorize  treatment  consistent  with  the 
surrogate's  decision  or  request  that  a 
special  guardian  for  health  care  be 
appointed  to  make  the  treatment 
decision. 

(2)  Administration  of  psychotropic 
medication  to  an  involimtarily 
committed  patient  against  his  or  her 
will  must  meet  the  following 
requirements.  The  patient  or  surrogate 
must  be  allowed  to  consult  with 
independent  specialists,  legal  coimsel  or 
other  interested  parties  concerning  the 
treatment  with  psychotropic 
medication.  Any  recommendation  to 
administer  or  continue  medication 
against  the  patient's  will  must  be 
reviewed  by  a  multi-disciplinary 
committee  appointed  by  the  faciUty 
Director  for  this  purpose.  The  facility 
Director  must  concur  with  the 
conunittee's  recommendation  to 
administer  psychotropic  medications 
contrary  to  the  patient's  wishes. 
Continued  therapy  with  psychotropic 
medication  must  be  reviewed  every  90 
days.  The  patient  (or  a  representative  on 
the  patient's  behalf)  may  appeal  the 
treatment  decision  to  a  court  of 
appropriate  jurisdiction. 

(3)  If  a  proposed  course  of  treatment 
or  procedvire  involves  approved  medical 


research  in  whole  or  in  part,  the  patient 
or  representative  shall  be  advised  of 
this.  Informed  consent  shall  be  obtained 
specifically  for  the  administration  or 
performance  of  that  aspect  of  the 
treatment  or  procedure  that  involves 
research.  Such  consent  shall  be  in 
addition  to  that  obtained  for  the 
administration  or  performance  of  the 
nonresearch  aspect  of  the  treatment  or 
procedure  and  must  meet  the 
requirements  for  informed  consent  set 
forth  in  38  CFR  Part  16,  Protection  of 
Himian  Subjects. 

(4)  Testing  for  Human 
Inununodeficiency  Virus  (HIV)  must  be 
voluntary  and  must  be  conducted  only 
with  the  prior  informed  and  signature 
(written)  consent  of  the  patient  or 
surrogate.  Patients  who  consent  to 
testing  for  HTV  must  sign  VA  form  10- 
012,  "Consent  for  HIV  Antibody 
Testing."  This  form  must  be  filed  in  the 
patient's  medical  record.  Testing  must 
be  accompanied  by  pre-test  and  post- 
test  counseUng. 

(Authority:  38  U.S.C.  7331,  7332,  7333) 
[FR  Doc.  96-19907  Filed  8-6-96;  8:45  am] 
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40CFRParts260,  261,262   264   26S 

269  and  271 

[FRL-654S-3] 

Reaui'^ernents  tor  Managemer;  of 
Hazardous  Contaminated  Media 
(HWiR-Tiedia),  P'oposec  Ruie — 
CorrectiO'-  Notice  ana  Notice  o*  Data 

AvanaDiiit^ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Correction  and 
notice  of  data  availability. 


Summary:  Since  publication  of  the 
proposed  rule  "Requirements  for 
Management  of  Hazardous 
Contaminated  Media  (HWIR-media)" 
(61  FR  18780  (April  29,  1996)).  the 
Agency  has  become  aware  of  four  areas 
that  should  be  clarified  in  the  proposed 
rule.  First,  in  the  Appendices  to  Part 
269,  EPA  is  correcting  the  equations 
used  to  calculate  the  soil  screening 
levels  for  inhalation  of  soil 
contaminants  that  are  presented  on  page 
18855  of  the  notice.  These  equations,  as 
printed  in  the  proposal,  included  a 
volatilization  factor  term  that  is  not 
necessary.  Second,  also  in  the 
Appendices  to  Part  269,  Exhibits  1.  2 
and  3  appearing  on  pages  18855  and 
18859  were  mis-formatted.  As  a  result. 
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the  acronyms,  spelled  out  words,  and 
the  values  associated  with  both  were  not 
lined  up  properly.  Some  commenters 
have  stated  that  this  has  made  it 
difficult  to  determine  what  assumptions 
were  used  in  the  equations  to  set  the 
proposed  Bright  Line  concentrations. 
Third,  EPA  is  clarifying  the  sources  for 
the  assumptions  listed  in  Exhibits  1,  2, 
and  3.  Fourth  and  finally,  commenters 
observed  that  EPA  did  not  explain  how 
the  groundwater  Bright  Line 
concentrations  for  dioxins  and  furans 
were  developed.  EPA  stated  in  the 
proposal  that  the  Bright  Line 
concentrations  were  developed  by  using 
the  risk  values  in  IRIS  or  HEAST  for 
each  constituent;  however,  not  all  the 
dioxins  and  furans  which  had  proposed 
Bright  Line  values  for  groundwater  have 
risk  values  in  IRIS  or  HEAST. '  EPA  is 
providing  the  information  in  today's 
notice  to  help  commenters  to  better 
understand  this  proposal. 
DATES:  The  comment  period  on  the 
proposed  rule  for  Requirements  for 
Management  of  Hazardous 
Contaminated  .Media  (61  FR  18780) 
ends  on  .August  28,  1996. 

ADDRESSES:  Commenters  on  the  HWIR- 
media  proposal  must  send  an  original 
and  two  copies  of  their  comments 


referencing  Docket  Number  F-96- 
MHWP-FFFFF  to:  (1)  If  using  regular 
US  Postal  Service  mail:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305W),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQJ,  401  M  Street,  SW.,  Washington, 
DC  20460,  or  (2)  if  using  special 
delivery,  such  as  overnight  express 
service:  RCRA  Docket  Information 
Center  (RIC),  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  VA  22202.  For  other 
information  regarding  submitting 
comments  electronically  or  viewing  the 
comments  received  and  supporting 
information,  please  refer  to  Uie 
proposed  rxile  (61  FR  17870  (April  29, 
1996)).  The  RCRA  InformaUon  Center  is 
located  at  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington  Virginia  and  is  open  for 
public  inspection  and  copying  of 
supporting  information  for  RCRA  rules 
from  9  am  to  4  pm  Monday  through 
Friday,  except  for  Federal  hohdays.  The 
public  must  make  an  appointment  to 
view  docket  materials  by  calling  (703) 
603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  aity 
regulatory  dociunent  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 


FOR  FURTHER  INFORMATION:  For  general 
information,  call  the  RCRA  Hotime  at  1- 
800-424-9346  or  TDD  1-800-553-7672 
(hearing  impaired).  Callers  within  the 
Washington  Metropolitan  Area  must 
dial  703-412-9810  or  TDD  703-412- 
3323  (hearing  impaired]  The  RCRA 
Hotline  is  open  Monday-Friday,  9  a.m. 
to  6  p.m.,  Eastern  Standard  Time.  For 
more  detailed  information  on  specific 
aspects  of  the  HWIR-media  rulemaking, 
contact  Carolyn  L.  Hoskinson,  Office  of 
Sohd  Waste  (5303W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W  .  Washington,  DC  20460, 
phone  (703) 308-8626. 
SUPPLEMENTARY  INFORMATION:  On  April 
29,  1996.  EP.\  proposed  Requirements 
for  Management  of  Hazardous 
Contaminated  Media  (HWIR-media).  See 
61  FR  18^80  The  foliowiug  are 
corrections  to  the  proposed  rulemaking. 

Appendices  to  Part  269 

The  equations  presented  on  page 
18f:i5  5  to  calculate  the  soil  screening 
levels  for  inhalation  of  soil 
contaminants  included  a  volatiUzation 
factor  (VF)  term  that  is  not  necessary. 
The  corrected  equations  are  presented 
here. 

For  cancer  health  effects: 


SSL  = 


TRxATx365days/yr 


URFxlOOOug/mgxEFxEDx 


Lpef 


For  non-cancer  health  effects: 

TH  Q  X  AT  X  365  days  /  yr 


SSL  = 


EFxEDx 


I 
.RfC. 

X 

I 
LpHh'J 

Exhibit  1  on  page  18855  was  mis- 
formatted  and  should  have  appeared  as 
follows: 


EXHIBIT  1.— Exposure  Assumptions  Used  to  Calculate  Soil  Inhalation  Soil  Screening  Levels" 


SSL  =  soil  scceening  level  „ 

TR  =  target  excess  lifetime  cancer  risk  ..,..„ 

THQ  =  target  hazard  quotient  „ 

A'  =  averaging  time  _..„.^.„ 

URF  =  inhalation  unit  nsx  'actof  

RIC  =  inhalatior  referefx;e  -once-nration 

EF  =  exposure  frequency . 

ED  =  exposure  duration  ... ... ..... 


Cancer 


Calculated  (mg/kg) 
10*. 


70  years  

Constituent  specifk:  {{iglmP)K 


350days/yr 
30  years  


Norvcancer 


Calculated  (mg/kg). 

1. 

30  years. 

Constituent  specific  (mg/m*). 
350  days/yr. 
30  years. 


'  U.S.  EPA.  1996.  Integrated  Risk  Infonnation 
System  (IRIS).  Online  Office  of  Health  and 
Environmental  Assessment.  National  Center  for 
Environmenfa!  Assessment,  Cincinnati,  Ohio.  U.S. 
EP.\   1995a  Health  Effects  Assessment  Siumnary 


Table.  Annual  Update  with  SupplemenU.  FY-199S. 
Office  of  Research  and  Development,  Office  of 
Health  and  Environmental  Assessment.  National 
Center  for  Environmental  Assessment,  Cincinnati, 
Ohio.  ECAO-CIN-.«21. 
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Exhibit  i.— Exposure  Assumptions  Used  to  Calcuute  Soil  Inhalation  Soil  Screening  Levels '—Continuea 


PEF  =  particulate  emission  factor 


Career 


1.32x109  m3/kg 


Non-cancer 


1.32x10*  m^/kg. 


•These  exposure  assumptions  are  preserrted  in  the  Superfund  Soil  Screening  Guidance:  User's  Guide,  U.S.  EPA,  Office  of  Solid  Waste  and 

Emerqenc*  Response  9355  4-23,  EPA/540/R-96/018,  April  1996;  Soil  Screening  Guidance:  Technical  Background  Document,  U.S.  EPA,  Office 

•  SoiiG  Aaste  anc  E^iefae-^cv  Response.  9355.4-1 7A,  EPA/540/R-95/128,  PB96-963502,  May  1996,  and  were  originaMy  presented  in  Risk  As- 

^smer^'   3uiaancfi  'o^  Sooer^jna   Volume  1.  Human  Health  Evaluation  Manual,  (Part  A),  EPA/540/1-89/002,  1989  and  in  the  SuppJemental 

3ance  •     .   ij-ie        ^'a^oa-d  "efault  Exposure  Factors,"  EPA  Office  of  Solkj  Waste  and  Emergency  Response  Directive  9285.6-03.  Na- 

,-13  -uc'^-.K.a    "tor-,at.O'-  Se-Mce  ,.NTIS)  PB91-921314. 


SPS 


Exhibit  2  on  page  18855  was  mis- 
formatted  and  should  have  appeared  as 
follows: 

EXHIBIT  2.— EXPOSURE  ASSUMPTIONS  USED  TO  CALCULATE  SOIL  INGESTION  SOIL  SCREENING  LEVELS* 


SSL  =  soil  screening  level 

TR=target  excess  lifetime  cancer  risk 

THQ«target  hazard  quotient 

AT=averaging  time  

BW=body  weight  

SF=oral  stope  factor 

RfD=oral  reference  dose  

IF=age-adjusted  soil  ingestion  factor  . 

IR=soil  ingestion  rate 

EF=exposure  frequency  

ED^exposure  duratk>n 


Cancer 


Cateulated  (mg/kg) 
10^. 


70  years 

Constituent  specific  (mg/kg-day)-'. 


114  mg-yr/kg-day. 
350  days  ..„ 


Norvcancer 


Cak^lated  (mg/kg). 

1. 

6  years. 

15  kg. 

Constituent  specific  (mg/kg-day). 

200  mg/day. 
350days/yr. 
6  years. 


•These  exposure  assumptions  are  presented  in  the  Superfund  Soil  Screening  Guidance:  User's  Guide,  U.S.  EPA,  Office  of  Solid  Waste  and 
Emeroency  Response,  9355.4-23,  EPA/540/R-96/018.  April  1996;  Soil  Screening  Guidance:  Technkal  Background  Document,  U.S.  EPA,  Office 
of  Sow  WasteSxJ  Emergency  Response.  9355.4-1 7A.  EPA/540/R-95/1 28,  PB96-963502,  May  1996,  and  were  originally  presented  in  Risk  As- 
sessment GukJance  for  Superfund,  Volume  1,  Human  Health  Evaluation  Manual,  (Part  A),  EPA/540/1-89/002,  1989  and  in  the  Supplemental 


Guidance  to  Volume  1:  "Standard  Default  Exposure  Factors, 
ttonal  Technical  Information  Service  (.NTIS)  PB91-921314. 


EPA  Office  of  Solkj  Waste  and  Emergency  Response  Directive  9285.6-03.  Na- 


Exhibit  3  on  page  18859  was  mis- 
formatted  and  should  have  appeared  as 
follows: 

EXHIBIT  3.— EXPOSURE  ASSUMPTIONS  USED  TO  CALCULATE  HWIR-MEDIA  GROUND  WATER  BRIGHT  LINES* 


C=constituent  concentration  in  groundwater 

TR=target  excess  lifetime  cancer  risk 

AT=averaging  time  

BW=lxxly  weight  

SF=oral  cancer  slope  factor 

RfD=oral  reference  dose  

IR=groundwater  ingestion  rate 

EF=exposure  frequency  

ED=exposure  duratron 


Cancer 


Cateulated  (mg/l)  

70  years 

70  kg 

Constituent  specif te  (mg/kg/day)-'. 


2  liters/day 

350  days/year 
30  years  


Non-cancer 


Cateulated  (mg/1). 

30  years. 
70  kg. 

Constituent  specific  (mg/kg/day). 
2  liters/day. 
350  days/year. 
30  years. 


•These  exposure  assumptions  are  presented  Risk  Assessment  Guidance  for  Superfund,  VolunDe  1,  Human  Health  Evaluatwn  Manual-  Pa^ 
A)  EPA/540/1-89/002,  1989  and  in  the  Supplemental  Guidance  to  Volume  1:  "Standard  Default  Exposure  Factors,"  EPA  Office  of  Solid  Waste 
and  Emergency  Response  Directive  9285.6-03.  National  Technical  Information  Service  (NTIS)  PB91-921314. 


Oral  cancer  slope  factors  and  oral 
reference  doses  were  taken  from  IRIS  or 
HEAST. 

In  this  notice,  EPA  is  clarifying  the 
assiimptions  used  to  calculate  the 
HWIR-Media  bright-line  levels.  The 
exposure  assiunptions  are  intended  to 
represent  an  estimate  of  the  reasonable 
maximum  exposure  (RME)  for  a 
particular  exposure  scenario.  The  goal 
of  RKfE  is  to  combine  upper-bound  and 


mid-range  exposure  factors  so  that  the 
result  represents  an  exposiue  scenario 
that  is  both  protective  and  reasonable, 
but  not  the  worst  possible  case.  In 
general,  exposure  factors  for  ingestion 
rate,  exposure  frequency,  and  exposure 
duration  are  upper-boimd  estimates, 
while  the  body  weight  estimate 
represents  an  average  value.  A 
discussion  of  the  choice  of  upper-bound 
versus  mid-range  exposure  factor 


estimates  is  presented  in  Human  Health 
Evaluation  Manual,  Supplemental 
Guidance:  Standard  Default  Exposure 
Factors,  EPA  Office  of  Solid  Waste  and 
Emergency  Response  Directive  9285.6- 
03.  National  Technical  Information 
Service  (NTIS)  PB91-921314. 


41114  Federal  Register  /  Vol.  61.  No.  153  /  Wednesday,  August   7.  igge  /  Proposed  Rules 


Calculation  of  Groundwater  Bright 
lines  tor  Ihoxins  and  hiii  an> 

Polychlorinated  dibenzodioxins 
(PCDDs)  and  polychlorinated 
dibenzofurans  (PCDFs)  are  halogenated 
aromatic  hydrocarbons  with  similar 
physical  and  chemical  properties.  The 
most  widely  studied  of  these 
compounds  is  2,3,7.8- 
tetrachlorodibenzo-p-dioxin  (2.3,7,8,- 
TCDD).  In  fact,  among  dioxins  and 
furans,  it  is  the  only  compound  for 
which  toxicity  benchmarks  have  been 
established  by  EPA.  An  oral  cancer 


slope  factor  of  1.6E+5  (mg/kg/day)-l 
was  used  to  calculate  the  groundwater 
Bright  Line  concentration  for  this 
compound. 2  Toxicity  benchmarks  (e.g.. 
cancer  slope  factor)  were  developed  for 
other  dioxins  and  furans  by  applying  a 
scaling  factor  to  the  CSF  for  2.3,7,8- 
TCDD.  These  scaling  factors,  known  as 
toxicity  equivalency  factor  (TEF)  values, 
are  estimates  of  the  toxicity  of  dioxin- 
)ike  compounds  relative  to  2,3,7,8- 
TCDD,  which  is  assigned  a  TEF  of  1. 
The  TEF  procedure  was  developed 
under  the  auspices  of  the  North  Atlantic 


Trentv  Organization's  Committee  on 
CJiaiiengKS  ot  Modern  Society  (NATO/ 
CCMS)  to  promote  international 
consistency  in  addressing 
contamination  involving  CDDs  and 
CDFs.^  EPA  has  adopted  the  TEFs  as  an 
interim  procedure  for  assessing  the  risks 
associated  with  exposures  to  complex 
mixtures  of  CDDs  and  CDFs.'*  The 
following  table  presents  the  TEFs  for 
dioxins  and  furans  as  well  as  the 
calculated  CSFs  that  were  used  to 
calculate  the  proposed  HWIR-media 
Bright  Line  concentrations. 


Toxicity  Equivalency  Factors  and  Calculated  Toxicity  Benchmarks 


Compound  CAS  numt>er 


174&-01-6  .. 

51207^1-9 

57117-31-4 

99999-01-0 

99999-04-0, 

99999-02-0. 

99999-05-0. 

99999-03-0. 

99999-06-0  . 


Compound 
name 


3268-87-9  .. 
99999-07-0 


2.3.7.8- 

TCDDDioxIn. 
2,3.7.8- 

TCDFuran. 
2.3,4.7.8- 

PeCDFuran. 
2.3,7.8- 

PeCDdioxIns. 
1.2.3.7,8- 

PeCDfurans. 
2.3,7.8- 

HxCDdioxins. 
2,3.7.8- 

HxCDfurans. 
2,3,7,8- 

HpCDdioxins. 
2,3,7,8- 

HpCDfurans. 

OCDDioxin  

OCDFuran  


Published  CSF 
(from  HEAST) 
(mg/kg-day)  - ' 


TEF 


1.6E+5 

NA  

NA  

NA  

NA  

NA  

J4A  

NA  

NA  


NA 
NA 


1 

0.1 

0.5 

0.5 

0.05 

0.1 

0.1 

0.01 

0.01 

0.001 
0.001 


Calculated  CSF 
(mg/kg-day)  - ' 


1.6E+5 

1.6E+04 

7.8E+04 

7.8E+04 

7.8E+03 

1.6E+04 

1.6E+04 

1.6E+03 

1.6E+03 

1.6E+02 
1.6E+02 


EPA  only  set  Bright  Line 
concentrations  for  constituents  for 
which  EPA  had  sufficient  information  to 
do  the  necessary  calculations  to 
determine  the  Bright  Line.  For 
constituents  that  do  not  have  Bright 
Line  values,  EPA  proposed  that  the 
overseeing  agency  would  use 
appropriate,  available  information  to 
make  contained-in  determinations.  EPA 
decided  to  use  the  approach  described 
above  to  calculate  Bright  Line 
concentrations  for  dioxins  and  furans 
even  though  they  did  not  have  risk 
values  in  HEAST  because  it  is  a  widely 
accepted  practice  to  use  the  TEFs. 


'This  toxicity  benchmark  is  presented  in  the 
Health  Effects  Assessment  Summary  Tables 
(HEAST).  A  slope  factor  of  1.6E+5  (mg/kg/day)-l 
was  used  to  calculate  the  groundwater  Bright  Une 
concentration  level  for  2,3.7.8-TCDD  (and.  through 
the  TEFs.  for  the  other  dioxins  and  furans). 
However,  the  1995  updates  to  the  HEAST  list  a 
cancer  slope  factor  of  1.5E+5  for  2,3.7,8-TCDD.  See 
Health  Effects  Assessment  Summary  Tables,  May 
1995.  EPA/540/R-95/036,  National  Technical 
Information  Service,  PB95-92n99.  EPA  discussed 
on  page  IBSOI  of  the  proposal  that  "the  Agency's 


Dated:  August  1, 1996. 
Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 

and  Emergency  Response. 

[FR  Doc.  96-20108  Filed  8-6-96;  8:45  ami 
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understanding  of  risk  assessment  *   *   *  is  always 
developing"  and  that  "almost  as  soon  as  risk-based 
numbers  are  published,  they  can  become  outdated." 
EPA  requested  comment  in  the  proposal  on  page 
18801  on  alternatives  to  keep  the  Bright  line 
concentrations  up-to-date. 

'North  Atlantic  Treaty  Organization,  Committee 
on  Challenges  of  Modern  Society  (NATO-CCMS) 
Report  number  176,  "International  Toxicity 
Equivalency  Factor  (1-TEF)  Method  of  Risk 
Assessment  for  Complex  Mixtures  of  dioxins  and 
Related  Compounds,"  and  NATO/CCMS  Report 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Pan  73 

;MM  Docket  No  96^164   RM^^S-i^ 

Radio  Broadcasting  Services.  Parker, 
A2 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
coiiiinents  on  a  petition  for  rule  making 
filed  by  Rick  L.  Murphy  requesting  the 
allotment  of  Channel  230C3  to  Parker, 


Number  178,  "Scientific  Basis  for  the  Development 
of  International  Toxicity  Equivalency  (I-TEF)  Factor 
Method  of  Risk  Assessment  for  Complex  Mixtures 
of  dioxins  and  Related  Compounds." 

■•See  "Interim  Procedures  for  Establishing  Risks 
Associated  with  Exposures  to  Mixtures  of 
Chlorinated  Dibenzo-p-dioxin«  and  Dibenzofurans 
(CDDs  and  CDFs).  and  1989  Update,"  U.S. 
Environmental  Protection  Agency,  Risk  Assessment 
Forum,  EPA/625/3-89/016.  National  Technical 
Information  Service,  Springfield,  VA,  PB90-145756. 
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Arizona,  as  that  community's  second 
local  FM  service.  Coordinates  used  for 
this  proposal  are  34-08-^8  and  114-17- 
12.  Parker,  Arizona,  is  located  within 
320  kilometers  (199  miles)  of  the 
Mexico  border,  and  therefore,  the 
Commission  must  obtain  concurrei\ce  of 
the  Mexican  government  to  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  September  23, 1996,  and  reply    . 
comments  on  or  before  October  8, 1996. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Rick  L.  Murphy, 
2068  McCulloch  Blvd.,  Lake  Havasu 
City,  AZ  86403. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-164,  adopted  July  26,  1996,  and 
released  August  2, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubHc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comnaents.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  "l 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division ,  Mass  Media  Bureau.         , 

[PR  Doc  96-20079  Filed  8-6-96;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  30 

RIN  'OiS-fiD'5 

Disposition  of  Surplus  Range  &r!n^,si^ 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  revise  its 
regulations  pertaining  to  the  disposition 
of  surplus  range  animals.  The  Service 
has  determined  that  this  is  in  line  with 
its  general  policies  on  Fenced  Animal 
Management  and  Collections,  donations 
and  Disposals  as  outlined  in  the  Service 
Manual.  The  Service  has  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  allowing  a  broader 
population  base  the  opportunity  to 
receive  surplus  animals  which  can  be 
used  for  research  needs,  other 
educational  purposes,  biological 
integrity  of  herd  management  and,  in 
some  cases,  subsistence.  In  addition, 
special  attention  has  been  afforded  to 
the  Native  American  community  in  the 
donation  of  bison  for  certain  cultural 
and  religious  reasons. 
DATES:  Comments  must  be  submitted  on 
or  bpforp  October  7,  1996. 
ADDRESSES:  Assistant  Director— Refuges 
and  Wildlife,  Attention:  Greg  Weiler, 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  N.W.,  MS  670  ARLSQ, 
Washineton.  DC  202 W 
FOR  FURTHER  tf*FORMATION  CONTACT:  Greg 

Weiler,  at  the  address  above;  Telephone: 
703/358-1744. 

SUPPLEMENTARY  INFORMATION:  The 
Service  proposes  to  revise  Part  30.2  of 
Chapter  1  of  50  CFR,  Disposition  of 
Surplus  Range  Animals.  The  Service  is 
rewording  Part  30.2  to  allow  a  broader 
range  of  circumstances  under  which 
unscheduled  donations  of  surplus 
animals  may  occur.  The  refuge  manager 
is  given  the  authority  to  determine  those 
"exigent"  circumstances.  The  tjrpe  of 
public  institution,  agency,  or 
government  which  coulii  qualify  as 
potential  recipients  of  animals  is 
expanded.  Donations  may  be  made  for 
specific  purposes  which  are  listed  in 
chapter  7,  section  13  of  the  Refuge 
Manual  and  include  scientific 
educational  purposes,  propagation  of 
new  free-ranging  populations, 
augmentation  of  existing  herds  for 
genetic  purposes,  public  display 
exhibition,  and  food  and  fooiid  products. 


Request  for  Comments 

Because  the  Service  is  interested  in 
the  concerns  of  the  pubHc  in  matters  of 
its  general  management  and  operations, 
it  welcomes  comments  from  all 
interested  parties  to  this  proposed 
rulemaking.  A  comment  period  of  60 
days  has  been  established  during  which 
time  all  comments  will  be  reviewed  and 
considered  before  promulgation  of  a 
final  rule. 

Paperwork  Reduction  Act 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
esq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities  because  the 
regulation  has  not  been  significantly 
changed,  but  it  merely  has  been 
expanded  to  allow  a  broader  range  of 
agencies  and  institutions  to  qualify  as 
recipients  of  donated  surplus  animals. 
The  niunber,  age  and  sex  of  surplus  and 
donated  animals  varies  from  year  to 
year.  The  number  of  animals  donated 
reduces  the  number  of  animals  available 
for  sale.  In  1995,  the  Service  had  378 
bison  and  139  longhomed  cattle  which 
the  Service  designated  as  surplus 
animals.  Of  these,  322  bison  (83%)  were 
sold  at  auction  and  56  bison  (17%)  were 
donated.  All  cattle  were  sold  at  auction. 
Buyers  primarily  purchase  animals  for 
breeding  and  herd  augmentation. 
Animals  unsuitable  for  breeding  or  herd 
composition  needs,  such  as  old  bulls, 
are  purchased  for  slaughter  by  meat 
packing  firms.  Total  revenues  from  the 
sales  in  1995  were  $418,434.  Animals 
may  be  donated  only  for  specific 
purposes  to  qualified  agencies  or 
institutions.  While  the  number  of 
donations  will  vary  in  any  give»  year, 
the  namber  of  animals  available  for 
purchase  should  not  be  significantly 
reduced. 

Unfunded  Mandates  Act 

The  Service  has  determined  and 
certifies  pursuaat  to  the  Unfunded 
Mandates  Act,  1  U.S.C.  §  1502  et  seq., 
that  this  rulemaking  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
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given  year  on  local  or  State  governments 
or  private  entities. 

Executive  Order  12988 

The  Service  has  determined  that  these 
proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  (a)  and  (b)  of  Executive  Order 
12988. 

Federalism 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Clonsiderations 

Pursuant  to  the  requirements  of  the 
National  Environmental  Act  of  1969  (42 
U.S.C.  §§  4321-4347).  this  action  is 
excluded  because  it  involves  issuance  of 
routine,  recurring,  or  special  regulations 
(516  DM  6.  Appendix  1.4.H). 

Primary  .\uthor 

Greg  Weiler,  Division  of  Refuges,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
DC,  is  the  primary  author  of  this 

rulemaking  document 

List  of  Subjects  in  50  CFR  Fart  30 

Animals.  Range  management,  Wildlife 
refuges. 

Accordingly,  part  30  of  Chapter  1  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below 

PART  30— RANGE  AND  FERAL 
ANIMAL  MANAGEMENT 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301: 16  U.S.C.  668dd. 
as  amended;  16  U.S.C.  715i,  as  amended;  41 
CFR  101-44. 

2.  Section  30.2  is  revised  to  read  as 
follows: 

§  30.2     Disposition  o(  surplus  range 
animafs. 

Disposition  shall  be  made  only  during 
regularly  scheduled  disposal  program 
periods,  except  in  the  event  of  exigent 
circumstances  affecting  the  animals, 
their  range,  or  the  recipient.  The  Refuge 
Manager  is  responsible  for  determining 
the  existence  of  "exigent 
circiimstances."  Surplus  range  animals 
may  be  disposed  of.  subject  to  State  and 
Federal  health  laws  and  regulations,  by 


donation  for  sp>ecific  purposes  to  public 
agencies,  public  institutions,  other 
governments  or  charitable  institutions, 
or  sold  on  the  open  market. 

Dated:  May  9, 1996. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

|FR  Doc.  9fr-20016  Filed  8-6-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  222 

[Docket  No.  96073021 1-«21 1-01;  LD. 
072296B]  . 

RIN  0648-AJ03 

North  Atlantic  Right  Whale  Protection 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

summary:  The  northern  right  whale 
{Eubalaena  glacialis]  has  been 
recognized  as  the  world's  most 
endangered  large  whale  species.  Recent 
mortalities  off  the  Atlantic  coast  of  the 
United  States  place  the  western  Atlantic 
population  of  the  northern  right  whale 
in  an  even  more  precarious  position. 
Vessel  interactions  are  identified  as  one 
of  the  major  threats  facing  these  whales, 
especially  collisions  with,  and 
distiirbances  to  whales.  NMFS  proposes 
to  prohibit  all  approaches  within  500 
yards  (460  m),  whether  by  vessel, 
aircraft  or  other  means.  The  proposed 
rule  would  restrict  head-on  approaches 
to  northern  right  whales,  would  prohibit 
any  vessel  maneuver  that  would 
intercept  a  northern  right  whale  within 
500  yards  (460  m),  and  would  require 
northern  right  whale  avoidance 
measures  under  specified 
circumstances.  Exceptions  would  be 
provided  for  emergency  situations  and 
where  certain  authorizations  are 
provided. 

DATES:  Written  comments  must  be 
received  on  or  before  November  5,  1996. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  addressed  to  Chief, 
Marine  Mammal  Division,  Office  of 
Protected  Resources  (FPR),  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  Comments  regarding  the  burden- 
hour  estimates  or  any  other  aspect  of  the 
collection  of  information  requirements 


contained  in  this  proposed  rule  should 
be  sent  to  the  above  individual  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  .•\ttention:  N'OAA  Desk 
Officer,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Margot  Bohan  or  Michael  F^avne,  NMFS/ 
FPR,  301-713-2322;  Doug  Beach, 
NMFS/Northeast  Regional  Office,  508- 
281-9254;  or  Kathy  Wang,  NMFS/ 
Southeast  Regional  Office,  813-570- 
5312. 


SUPPLEMENTARY  INFORMATION: 

Background 

Species  Description  and  Summary  of 
Status 

The  global  population  of  right  whales 
[Eubalaena  spp.)  is  comprised  of  two 
separate  species,  the  northern  right 
whale  located  in  the  northern 
hemisphere,  and  the  southern  right 
whale  [E.  australis)  in  the  southern 
hemisphere.  Each  species  consists  of 
several  stocks  or  populations. 

The  northern  right  whale  is  the  large 
whale  species  most  in  danger  of 
becoming  extinct  in  the  near  future  (The 
Final  Recover\'  Plan  for  the  Northern 
Right  Whale.  NMFS,  1991)  (Recovery 
Plan).  The  Right  Whale  Recovery  Team 
(Recovery  Team)  concluded  in  the 
Recovery  Plan  that  the  low  numbers  of 
this  species  in  each  population,  and  the 
apparently  low  population  growth  rates, 
stand  in  alarming  contrast  to  other  right 
whale  populations  in  the  southern 
hemisphere,  as  well  as  other  large  whale 
populations  worldwide. 

In  the  Pacific,  at  least  two  populations 
of  northern  right  whales  are  thought  to 
occur.  A  1973  estimate  of  the  Pacific      ' 
populations  of  the  northern  right  whale, 
based  on  sighting  data  collected  during 
the  1960s,  was  100-200  animals  (Wada, 
1973).  However,  the  western  Pacific 
population  (found  primarily  in  the  Sea 
of  Okhotsk)  may  comprise  most  of  this 
estimate.  In  the  eastern  North  Pacific 
only  a  few  sightings  of  individual 
animals  have  occurred  during  the  past 
several  decades.  Therefore,  a  reliable 
estimate  of  abundance  for  the  eastern 
Pacific  population  of  the  northern  right 
whale  is  currently  not  available  (Small 
and  DeMaster,  1995). 

In  the  North  Atlantic,  at  least  two 
populations  of  right  whales,  an  eastern 
and  a  western  population,  also  occur,  or 
have  occurred  in  the  past.  The  eastern 
North  Atlantic  population  may  be 
nearly  extinct.  Between  1935-85,  there 
were  only  21  possible  sightings,  totaling 
45  individuals,  and  Brown  (1986) 
considered  only  five  of  these  sightings 
(seven  individual  whales)  to  be 
confirmed. 
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The  western  Atiantic  population  of 
the  northern  right  whaie  (hereafter 
"right  whale  ■  refers  to  this  population 
unless  otherwise  stated)  is  the 
population  that  inhabits  waters  off  the 
east  coast  of  United  States.  The 
mimmum  population  for  the  western 
North  Atlantic  population  (based  on 
known  photo-identified  individuals) 
was  estimated  to  be  295  animals  (See 
U.S.  Atlantic  and  Gulf  of  Mexico  Marine 
Mammal  Stock  Assessments,  NMFS 
(1995),  60  FR  44308,  August  25, 1995). 
In  recent  decades,  the  growth  rate  of  this 
population  may  not  be  significantly 
different  than  zero. 

In  the  12  months  prior  to  this 
proposed  rule,  there  have  been  9 
confirmed  right  whale  mortalities.  Two 
known  mortalities  occurred  in  1995  in 
middle  and  late  summer  along  the 
coastlines  of  Rhode  Island  and  Canada. 
Seven  mortahties  were  docimiented  in 
the  first  three  months  of  1996.  Five, 
possibly  six,  right  whale  deaths 
occurred  during  January  and  February 
1996,  in  the  calving  grounds  off  Georgia 
and  northern  Florida.  These  mortalities 
included  one  adult  male,  one  adult 
female  and  three  calves.  Several 
carcasses  were  observed,  but  could  not 
be  retrieved  for  necropsy  or 
identification.  The  most  recent  knowm 
right  whale  mortality  occurred  near 
Cape  Cod,  Massachusetts,  May  1996. 
Because  so  few  individuals  are  left  in 
the  population,  these  recent  mortalities 
are  a  matter  of  extremely  serious 
concern. 

Distribution 

Like  other  baleen  whales,  right  whales 
in  the  western  Atlemtic  are  migratory. 
The  five  primary  habitats  used  by  right 
whales  during  their  annual  migration,  as 
described  by  Kenney,  Winn  and 
Macaulay  (1994),  include  a  spring/early 
summer  feeding  and  nursery  area  for  a 
majority  of  the  population  in  the  Great 
South  Channel,  a  late  winter/spring 
feeding  and  nursery  area  for  a  small 
portion  of  the  population  in  Cape  Cod 
Bay  (CCB),  a  winter  calving  ground  and 
nursery  area  in  the  coastal  waters  of  the 
southeastern  United  States  (SEUS),  a 
summer/fall  feeding  and  nursery  area 
for  some  animals,  including  nearly  all 
mother/calf  pairs,  in  the  lower  Bay  of 
Fundy,  and  a  simimer/fall  feeding 
ground,  with  almost  exclusively  mature 
individuals,  on  the  southern  Nova 
Scotian  shelf.  On  June  3,  1994,  NMFS 
designated  the  first  three  areas  as 
critical  habitat  for  the  northern  right 
whale  (59  FR  28793). 

Also,  during  1996,  aerial  surveys  were 
conducted  in  areas  adjacent  to,  but 
offshore  and  south  of.  the  SEUS.  These 
flights  were  conducted  because,  during 


each  of  the  two  previous  calving 
seasons,  at  least  some  of  the  right 
whales  obser\ed  in  the  area  within  each 
season  apparently  moved  out  of  the 
SEUS  during  mid-winter  and  their 
distribution  was  unknown  during  that 
period.  Aerial  flights  also  were 
conducted  in  1996  in  response  to 
reports  of  dead  right  whaJes  in  the 
waters  east  of  the  SEUS. 

During  1996.  four  surveys  were  flown 
offshore  of  the  SEUS  resulting  in  four 
sightings  of  right  whales.  These 
sightings  included  a  group  of  four 
whales,  another  mother  and  calf  pair,  a 
dead  whale,  and  a  sighting  for  which 
the  number  of  whales  could  not  be 
documented.  Additional  surveys  are 
planned  for  the  winter  of  1996-97  in  an 
attempt  to  determine,  and  more 
precisely  characterize,  the  offshore 
distribution  of  right  whales  during  the 
winter  season. 

Human  Interactions  With  Right  Whales 

Human  interactions  with  right  whales 
are  a  very  serious  problem  for  right 
whales  in  the  western  North  Atlantic.  In 
particular,  where  human  activities 
coincide  with  the  distribution  of  right 
whales  off  the  east  coast  of  the  United 
States,  especially  where  vessel  traffic 
and  similar  activities  occvu,  there  is  the 
potential  that  right  whales  may  be 
disturbed  or  their  behavior  otherwise 
altered,  or  that  they  may  be  injured  or 
killed. 

Right  whale  behavior  (i.e.,  resting  at 
the  surface,  surface  skim  feeding,  and 
surface  courtship  activity),  and  their 
slow  swimming  speed  relative  to  other 
large  whales,  make  the  right  whale 
particularly  susceptible  to  close 
approaches  and  disturbances  by 
humans.  Additionally,  due  to  their 
distribution  in  coastal  waters  with  high 
levels  of  human  activity,  the  western 
North  Atlantic  population  of  the  right 
whale  is  particularly  vulnerable  to 
hiunan  interactions. 

With  the  exception  of  a  few  neonates, 
most  known  right  whale  deaths  appear 
related  to  human  activity.  Incidents  of 
human  interactions  with  right  whales 
are  becoming  more  evident  with 
increased  efforts  to  retrieve  carcasses 
and  more  extensive  survey  efforts. 
Collisions  with  ships  and  entrapment  or 
entanglement  with  fishing  gear  are  the 
primary  human-induced  causes  of  right 
whale  mortaUUes  and  serious  injuries. 
Ship  strikes  are  a  major  cause  of 
mortality,  producing  an  estimated 
mortality  rate  of  between  0.8  and  1.4 
right  whales  per  year  (NMFS,  1995). 

The  Recovery  Plan  also  recognizes 
that  disturbance  is  another  human- 
induced  factor  that  may  impede  the 
recovery  of  the  population  in  the 


western  North  Atlantic.  It  is  known  that 
disturbance  by  vessel  activities  can 
change  behavior  in  other  species  of 
whales.  Studies  of  baleen  whales  other 
than  right  whales,  including  the 
bowhead  (Balaena  mysticetus)  and  gray 
whales  (Eschrichtius  robustus),  clearly 
docimient  a  pattern  of  short-term, 
behavioral  disturbance  in  response  to  a 
variety  of  actual  and  simulated  vessel 
activity  and  noise  (Richardson  et.  al, 
1985;  Mahne  et.  al,  1983).  Studies  of 
bowhead  whales  revealed  that  these 
whales  oriented  themselves  in  relation 
to  a  vessel  when  the  engine  was  on,  and 
a  significant  avoidance  response  was 
invoked  simply  by  tiiming  the  engine 
on,  even  at  a  distance  of  approximately 
3,000  ft  (900  m).  Studies  of  humpback 
whales  (Megaptera  novaengliae)  on 
their  summering  grounds,  as 
summarized  by  Baker  and  Herman 
(1989)  and  on  their  wintering  grounds, 
as  simamarized  by  Bauer  (1986),  found 
similar  patterns  of  disturbance  in 
response  to  vessel  activity. 

Similarly,  NMFS  has  recognized  that 
approaches  to  marine  mammals  by 
aircraft  below  certain  altitudes  has  the 
potential  to  harass  marine  mammals  and 
has  imposed  restrictions  on  these  types 
of  approaches  as  conditions  in  various 
permits.  Finally,  although  rare, 
deliberate  approaches  to  whales  and 
other  marine  mammals  have  occurred. 
Reports  of  people  in  close  proximity  to 
whales  or  other  marine  mammals 
include  "buzzing"  incidents,  where  a 
person  on  a  thrill  craft  ("jet  ski")  or 
other  watercraft  deUberately  approaches 
a  marine  mammal,  swimming  and  scuba 
activities  near  marine  mammals, 
touching  or  petting  incidents, 
photography  or  video  activities  and 
similar  types  of  reports.  Obviously,  such 
activities  may  involve  the  risk  of 
disturbing  or  harassing  marine 
mammals. 

Studies,  observations  and  other 
information  on  the  effects  of  disturbance 
on  right  whales  are  more  limited  and 
less  conclusive  than  information 
concerning  some  other  species,  but  the 
available  evidence  suggests  that  human- 
induced  disturbance,  such  as  by  vessel 
activity,  may  change  right  whale 
behavior,  displace  cow/calf  pairs,  and 
break  up  food  sources.  Whether  right 
whales  react  to  disturbance  depends 
both  upon  the  type  and  level  of  the 
disturbance,  and  upon  the  behavior  in 
which  the  right  whales  are  engaged 
when  the  disturbance  occurs. 

Low-level  engine  noise  and  minor 
vessel  maneuvering  may  not  induce  a 
reaction  from  right  whales  (Watkins, 
1986).  If  the  disturbance  is  intense, 
however,  right  whales  may  be  forced  to 
dive  to  avoid  impact  or  other  perceived 
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threats,  to  temporanly  leave  an  area  or 
reroute  their  migratorv  path,  to  expend 
energy  in  avoidance  behavior,  or  to 
othervv'ise  alter  their  behavior. 

Courtship  activities  and  surface  skim- 
feeding  are  examples  of  behaviors  where 
right  whales  generally  appear 
unresponsive  to  low-level  disturbance. 
In  contrast,  avoidance  reactions  to 
disturbance  may  be  most  significant  for 
calves,  or  females  with  calves,  animals 
that  are  the  reproductive  core  of  the 
population  and  essential  for  recovery. 
Vessel  activity  may  displace  a  female 
with  a  calf  from  nearshore  waters  or 
interrupt  nursing  or  similar  behavior. 
Calves  have  been  observed  to  exhibit 
avoidance  behavior  in  response  to  the 
sound  of  vessels  (NMFS,  1991). 

In  addition  to  disturbances  caused  by 
vessel  movement  or  noise,  vessels  may 
affect  right  whales  indirectly.  For 
example,  feeding  behavior  may  be 
interrupted  or  affected  as  a  result  of  a 
vessel  breaking  up  dense  surface 
zooplankton  patches  in  certain  feeding 
areas. 

Furthermore,  while  most  studies  and 
observations  have  focused  on  the  short- 
term  responses  of  whales  to  disturbance, 
long-term  exposure  to  vessel  traffic,  to 
multiple  vessels  operating  in  close 
proximity,  or  to  other  close  human 
contact  may  have  a  cumulative  adverse 
impact  on  whale  behavior. 

Significantly,  if  whales  become 
habituated  to  vessels  and  related 
activity,  they  may  become  especially 
vulnerable  to  vessel  collisions  or  other 
adverse  impacts.  Preliminary  results  of 
a  right  whale  study  that  was  based  on 
a  small  data  set  indicated  that  both 
within  100  meters  and  at  distances 
beyond  100  meters,  right  whales,  at  first, 
oriented  themselves  away  fi^om  vessels, 
but  subsequently,  no  deviation  in 
behavior  could  be  detected  (CMC,  1988). 
Although  these  results  should  be  used 
cautiously,  it  is  possible  that  they 
indicate  some  degree  of  right  whale 
habituation  to  vessels.  Because  of  the 
resulting  increased  risk  of  vessel 
collision,  this  type  of  habituation  may 
pose  a  more  significant  peril  to  whales 
than  avoidance  behavior. 

NMFS  has  concluded  that  the  effects 
of  vessel  interactions  and  close 
approaches  to  right  whales  could  have 
consequences  that  may  be  jeopardizing 
the  continued  existence  and  impeding 
the  recovery  of  the  population. 

Summary  of  Vessel  and  Related 
Activities 

Vessel  and  aircraft  activities  occur  off 
the  east  coast  of  the  U.S.  throughout  the 
range  of  the  right  whale.  These  activities 
include  recreational  and  commercial 
fishing  vessels,  commercial  cargo  and 


other  commercial  vessels,  re<:reational 
boats,  whalewatch  boats,  and  miiitarv 
vessels.  Aircraft,  including  fixed  wing 
aircraft  and  helicopters,  also  fly 
throughout  the  range  of  the  right  whale. 

Following  are  some,  but  not 
necessarily  all,  of  the  vessel  activities 
that  occur  in  areas  of  high-use  by  nght 
whales,  including  both  critical  habitat 
areas  and  certain  waters  adjacent  to 
critical  habitat  areas  (right  whale  high- 
use  areas). 

In  CCB,  commercial  vessel  traffic 
associated  with  the  Cape  Cod  Canal  and 
the  Boston  Harbor  traffic  lanes. 
recreational  boating,  and  commercial 
fishing  and  whale-watching  activities 
comprise  the  majority  of  the  vessel 
activity  in  the  immediate  area.  Of  these, 
recreational  boating,  commercial  fishing 
and  whale-watching  contribute  greatly 
to  the  level  of  activity  in  right  whale 
high-use  areas. 

Recreational  boating  is  largely  a 
seasonal  phenomenon  increasing  with 
the  onset  of  warmer  months, 
particularly  in  June.  Commercial  fishing 
vessels  (primarily  lobster  fishing)  and 
the  placement  of  gear,  generally  begin 
their  season  in  the  middle  of  Jime. 
Whale-watching  boats  usually  begin 
operations  in  late  March  or  April,  when 
whales  first  arrive  to  the  area,  and 
increase  their  activity  with  the  onset  of 
warmer  weather  and  the  tourist  season. 
The  whale-watching  season  typically 
ends  by  mid-October. 

In  the  southeastern  Uiuted  States, 
vessel  traffic  and  fisheries  are  the  major 
activities  in,  and  adjacent  to,  the  calving 
grounds.  Major  commercial  shipping 
and  military  activity  also  occurs  near  or 
in  the  SEUS.  Recreational  boating  traffic 
is  also  fairly  extensive. 

Aircraft  activity  at  altitudes  that  may 
affect  or  disturb  right  whales  is  thought 
to  be  concentrated  in  areas  near 
population  centers  and  to  be  Umited 
primarily  to  private  aircraft  that  are 
involved  in  deUberate  approaches  to 
whales. 

Existing  and  Related  Regulations  and 
Guidelines 

State  right  whale  approach 
restrictions:  Massachusetts  has 
implemented  a  500  yard  (460  m)  buffer 
zone  between  right  whales  and  vessels. 
Under  Massachusetts'  regulations  it  is 
unlawful  for  a  vessel  to  approach  within 
500  yards  (460  m)  of  a  right  whale;  to 
turn  in  a  manner  to  intercept  a  right 
whale  within  600  yards  (550  m)  thereof; 
or  not  to  depart  immediately  from  the 
buffer  zone  if  a  right  whale  surfaces  near 
the  vessel.  The  regulations  apply  within 
the  territorial  and  inland  waters  of  the 
Commonwealth  of  Massachusetts  and 
certain  exceptions  are  provided  (See  322 


Code  of  Massachusetts  Regulations, 
12.00  efseo.). 

Approach  restrictions  for  humpback 
whales:  NMFS  has  implemented 
approach  restrictions  similar  to  those 
proposed  here  to  protect  humpback 
whales  in  certain  areas  off  Hawaii 
although  those  restrictions  apply  to 
approaches  within  100  yards  (90  m) 
rather  than  ,500  yards  (460  m)  of  a  whale 
(See  50  CFR  222,31). 

Similarly,  the  National  Park  Service 
prohibits  the  operation  of  any  vessel 
within  one-quarter  of  a  nautical  mile 
(460  m)  of  a  humpback  whale  on 
navigable  waters  within  Glacier  Bay 
National  Park  Instructions  are  provided 
on  what  actions  to  take  if  a  vessel  finds 
itself  within  this  area  and  various 
exceptions  are  specified  (See  36  CFR 
13.65). 

Whale-watching  guidelines:  Under 
present  whale-watching  guidelines 
issued  by  NMFS  for  the  New  England 
area,  vessels  conducting  whale- 
watching  operations  are  directed  to 
remain  at  least  100  ft  (30  m)  from  all 
whales.  In  the  area  from  100  to  300  ft 
(30-90  m)  of  a  whale,  there  may  be  no 
more  than  one  boat  and  that  boat  must 
not  operate  in  excess  of  idle  speed  and 
must  avoid  head-on  approaches  toward 
the  whale.  In  the  area  between  300  and 
600  ft  (90-180  m)  of  a  whale,  there  may 
be  no  more  than  three  boats  and  those 
boats  must  avoid  head-on  approaches. 
The  area  between  600-1500  ft  (180-460 
m)  of  a  whale  is  referred  to  as  the 
"whale  awareness  zone"  and  boats  in 
this  zone  must  not  change  course  or 
speed  suddenly  and  must  not  use 
excessive  speed. 

Background  to  Proposed  Rule 

Recommendations  of  the  Recovery 
Team:  As  noted  above,  the  Recovery 
Teeun  concluded  in  the  Recovery  Plan 
that  disturbance  was  among  the 
principal  human-induced  factors 
impeding  right  whale  recovery  and 
recommended  that  regulations  be 
promulgated  that:  (1)  Establish 
minimum  approach  distances  for  the 
northern  right  whale,  (2)  require  a  vessel 
to  maintain  speed  and  direction  should 
a  northern  right  whale  surface  within 
this  minimum  approach  distance,  and 
(3)  prohibit  a  vessel  from  approaching  a 
northern  right  whale  or  turning  in  any 
manner  to  intercept  a  whale. 

This  proposed  rule  addresses  the 
recommendations  of  the  Recovery  Team 
by  proposing  to  prohibit  close 
approaches  to  right  whales  by  vessels  or 
other  means. 

Petition  for  rulemaking:  On  October  5, 
1994,  NMFS  received  a  petition  from 
GreenWorld,  Inc.,  requesting  that  NMFS 
issue  regulations  estabUshing  a  500-yard 
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(460-m)  radius  protection  zone  around 
every  right  whale  and,  citing  the 
similarity  of  appearance  provision  of 
section  4(e)  of  the  Endangered  Species 
Act  (ESA),  16  U.S.C.  1533(e),  a  100-yard 
(90-m)  radius  protection  zone  around  all 
other  whales.  The  petition  also  asked 
that  any  approach  closer  than  500  yards 
(460  m)  (or  100  yards  (90  m)  for  every 
other  whale  species)  be  considered  an 
incidental  take  under  the  ESA. 

This  proposed  rule  addresses  the 
GreenWorld  request  by  proposing  to 
prohibit  approaches  within  500  yards 
(460  m)  of  right  whales  although  NMFS 
does  not  propose  to  use  the  similarity  of 
appearance  provision,  nor  does  it 
propose  that  close  approaches  should  be 
considered  an  incidental  take  although 
certain  approaches  to  right  whales 
would  be  prohibited  by  regulation. 
Likewise,  NMFS  is  not  proposing  to 
restrict  approaches  to  whale  species 
other  than  the  right  whale.  NMFS  has 
considered  similar  proposals  in  the  past. 
On  August  3, 1992.  NMFS  pubhshed  a 
proposed  rule  of  general  applicability  to 
protect  whales,  dolphins  and  porpoise 
from  activities  associated  with  whale 
watching  and  to  establish  minimum 
approach  distances  (See  57  FR  34101). 
That  proposal  was  withdrawrn  on  March 
29.  1993,  in  part,  because  it  was  viewed 
as  being  too  broad  in  scope  (See  58  FR 
16519).  At  that  time.  NMFS  began  an 
initiative  to  concentrate  initial  efforts  on 
marine  mammal  approach  problems  on 
a  more  species-specific  and  region- 
specific  basis.  This  proposed  ruje  is  a 
part  of  that  initiative. 

Comments  on  other  rulemaking: 
Following  publication  of  the  proposed 
rule  to  designate  critical  habitat  for  the 
northern  right  whale  (58  FR  29186,  May 
19, 1993),  NMFS  received  several 
comments  in  support  of  a  "distance 
buffer"  that  would  be  established 
around  northern  right  whales.  One 
commenter  recommended  that  approach 
restrictions  for  all  vessels  around  right 
whales  be  estabUshed  and  suggested  a 
distance  of  100  m  to  300  m.  A  second 
commenter  recommended  that  NMFS 
establish  around  every  right  whale,  in 
any  area  designated  as  critical  habitat,  a 
500  m  radius  "protection  zone,"  and 
prohibit  any  vessel  or  person  from 
entering  or  knowingly  remaining  writhin 
this  zone.  The  conunenter  further 
suggested  that  such  a  buffer  zone  be 
consistent  with  similar  rules  that  have 
already  been  adopted  by  NMFS  and  the 
State  of  Massachusetts. 

In  the  final  rule  designating  critical 
habitat.  NMFS  responded  to  those 
comments  (59  FR  28793,  June  3, 1994) 
stating  that,  in  both  cases,  the  purpose 
of  the  buffer  zones  would  be  to  ensure 
that  vessels  were  kept  far  enough  away 


from  right  whales,  so  that  the  animals 
would  not  be  disturbed  and  would  not 
be  in  danger  of  colUsion  with  a  vessel, 
in  as  much  as  possible,  throughout  their 
range.  Critical  habitat  designations 
reflect  the  identification  of  specific 
geographical  areas  containing  physical 
or  biological  features  essential  to  the 
conservation  of  the  species,  and  NMFS 
determined  that,  while  recognizing  that 
the  area  around  each  right  whale  is 
important,  it  is  not  appropriate  for  a 
critical  habitat  designation. 

At  that  time,  NMFS  stated  that  buffer 
zones  around  right  whales  should  be 
established  through  separate 
rulemaking,  similar  to  the  special 
prohibitions  for  humpback  whales  in 
Hawaii  (See  59  FR  28800.  June  3,  1994). 
This  proposed  rule  constitutes  part  of 
that  separate  rulemaking  process. 

Advance  notice  of  proposed 
rulemaking  (ANPR):  On  December  27. 
1994,  NMFS  published  an  ANPR 
concerning  the  estabhshment  of 
protection  zones  around  right  whales 
(59  FR  66513).  The  ANPR  was  initiated 
in  response  to  the  recommendations  of 
the  Recovery  Team,  to  the  petition,  and 
to  other  comments  received.  The  ANPR 
requested  comments  on  the  petition  and 
the  need  for  and  types  of  conservation 
measures  that  would  be  effective  in 
minimizing  human-induced  interactions 
with  northern  right  whales.  In  response 
to  several  requests,  the  comment  period 
for  the  ANPR  was  extended  until  April 
3, 1995  (60  FR  11951,  March  3, 1995). 

Numerous  comments  on  the  ANPR 
were  received.  Comments  were 
submitted  by  environmental  groups, 
state  and  local  government 
spokespersons,  representatives  of 
industry  and  private  citizens.  Comments 
were  mixed  in  their  support  for  and 
opposition  to  the  implementation  of 
right  whale  conservation  measures. 
These  comments  were  considered  in  the 
preparation  of  this  proposed  rule. 

Description  of  Proposed  Regulatory 
Measures 

Summary  of  the  proposed  rule:  There 
is  good  reason  to  befieve  that  if  the  full 
ramge  of  human  impacts  specified  by  the 
Recovery  Team  were  reduced,  the 
chance  for  species  recovery  would  be 
maximized.  In  order  to  minimize  the 
risk  that  human  activities  wdll  disturb  or 
cause  other  behavioral  changes  in  right 
whales  and  to  reduce  the  risk  of  vessel 
colUsions  and  other  interactions  with 
right  whales,  NMFS  proposes: 

(1)  To  prohibit  or  limit  certain 
activities  that  may  affect  right  whales, 
especially  activities  within  500  yards 
(460  m)  of  a  right  whale.  Except  under 
very  limited  circumstances,  all 
approaches  within  500  yards  (460  m) 


would  be  prohibited,  whether  by  vessel, 
aircraft  or  other  means.  NMFS  proposes 
to  use  the  definition  of  "vessel"  foimd 
in  the  International  Regulations  for 
Preventing  ColUsions  at  Sea.  1972 
(COLREGS)  (see  33  CFR  Part  81  App.  A, 
Part  A,  Rule  3)  and  in  the  Inland 
Navigation  Rules  (see  33  U.S.C.  2003), 
which  includes  surfboards,  thrill  craft  or 
"jet  skis,"  and  all  other  types  of  water 
craft  used  or  capable  of  being  used  for 
transportation. 

(2)  To  prohibit  head-on  approaches  to 
a  right  whale  from  any  distance  once  a 
right  whale  is  sighted  by  an  operator 
exercising  due  diUgence  and  once  the 
operator  has  had  time  to  alter  the 
heading  of  the  vessel  or  craft 
accordingly. 

(3)  To  prohibit  the  positioning  of  a 
vessel  in  the  path  of  a  right  whale. 

(4)  To  require  right  whale  avoidance 
measures. 

Right  whale  avoidance  measures 
would  be  those  actions  necessary  to 
avoid  takings  prohibited  under  the 
MMPA  or  the  ESA,  actions  necessary  to 
comply  with  instructions  from  NMFS, 
the  U.S.  Coast  Guard  and  other  agencies 
concerning  the  avoidance  of  right 
whales  and,  if  a  person,  aircraft,  vessel 
or  other  object  is  vdthin  500  yards  (460 
m)  of  a  right  whale,  certain  steps  to 
increase  the  person  or  object's  distance 
from  the  whale. 

The  proposed  rule  provides  specific 
guidance  concerning  how  to  increase 
one's  distance  from  a  right  whale:  (1) 
Sudden  changes  in  operation  are  to  be 
avoided  unless  necessary  to  avoid 
striking  or  injuring  a  right  whale  or  for 
safe  vessel  or  aircraft  operation,  (2)  if 
one  is  already  moving  away  from  a  right 
whale,  approximately  the  same  speed 
and  direction  should  be  maintained,  (3) 
if  one  is  moving  toward  a  right  whale, 
expeditious  efforts  should  be  made  to 
reduce  speed  and  to  change  direction 
away  from  the  whale,  (4)  if  one  is 
approached  by  a  whale,  the  person  or 
object  should  move  slowly  but 
deUberately  and  steadily  away  from  the 
whale.  These  requirements  are  not 
apphcable  under  certain  circumstances 
such  as  when  a  vessel  is  not  underway. 

Finally,  the  proposed  rule  contains  an 
exception  for  emergency  situations 
where  there  is  a  threat  to  the  safety, 
health  or  Ufe  of  a  person,  a  significant 
threat  to  a  vessel  or  aircraft,  or  a  threat 
to  the  safety,  health  or  Ufe  of  a  right 
whale,  and  an  exception  for  approaches 
to  or  activity  in  the  proximity  of  right 
whales  specifically  authorized  in  a 
scientific  research  permit,  an  incidental 
take  statement,  incidental  take  permit  or 
similar  authorization  issued  by  NMFS. 
Issues  considered  and  the  appUcabiUty 


/     17„1 


1  c  o     /    WJj^A, 


imiof     T       ^aaR      I     T>iv>nm!<u4     Rlllac 


.11191 


41120  Federal  Register  /  Vol.  61.  No.  153  /  Wednesday.  August  7,  1996  /  Proposed  Rules 


of  proposed  measures  to  specific 
situations. 

The  size  of  the  buffer  zone:  In 
preparing  this  proposed  rule  NMFS 
considered  a  variety  of  options.  In 
particular,  various  alternatives  were 
considered  before  proposing  the  500- 
yard  (460-m)  buffer  area  around  right 
whales  The  status  quo  was  considered 
inappropriate  given  the  status  of  these 
critically  endangered  whales.  Likewise. 
there  was  concern  that  a  100-yard  (90- 
m)  zone  might  not  be  large  enough  to 
conserve  nght  whales  although  it  was 
recognized  that  evidence  of  harassment 
or  behavioral  changes  induced  by 
disturbances  beyond  this  distance  was 
sketchy. 

Generally.  NMFS  wanted  to  maximize 
the  area  of  protection  around  right 
whales  to  avoid  anv  potential  for 
disturbance  or  behavioral  changes  and 
to  reduce,  if  possible,  the  risk  of 
collision.  While  NMFS  considered  a 
1000-yard  (920-m)  buffer  zone,  NMFS 
concluded  that  nght  whales  could  not 
be  identified  at  that  distance  and  that  a 
500-yard  (460-m)  no-approach  area 
would  be  the  most  appropriate. 

Situations  where  the  identification  of 
the  whale  species  is  uncertain:  In  some 
situations  it  may  be  difficult  for  a 
person  to  differentiate  between  a 
northern  right  whale  and  another 
species  of  large  whale  at  a  distance  of 
500  yards  (46D  m)  although  the 
Recovery  Team  indicated  that  persons 
with  knowledge  or  training  could 
identify  right  whales  at  this  distance. 

Thus,  in  order  to  ensure  compUance 
with  the  mandates  concerning  right 
whales  in  the  proposed  rule,  a  person 
would  be  expected  to  avoid  close 
approaches  to  all  large  whales  that 
cannot  be  identified  as  to  species  in 
waters  along  the  east  coast  of  the  United 
States,  especially  in  right  whale  high- 
use  areas  when  those  whales  are 
expected  to  be  present. 

NMFS  has  concluded  that  a  500-yard 
(460-m)  buffer  zone  would  allow  people 
to  observe  right  whales  (and  other  large 
whales  if  they  are  unable  to  identify  the 
species  with  certainty)  while  providing 
a  measure  of  protection  and  safety  for 
these  animals  consistent  with  soimd 
management  practices  and  the 
recommendations  of  the  Recovery 
Team. 

Applicability  to  various  approach 
activities:  The  proposed  rule  would 
apply  broadly  to  approaches  by  vessels. 
aircraft  or  other  means.  NMFS 
recognizes  that  many  small  vessels, 
vessels  travelling  at  very  slow  speeds, 
swimmers,  aircraft  and  certain  other 
types  of  close-approaches  have  little  or 
no  potential  to  cause  serious  injury  to 
right  whales;  nonetheless,  such 


approaches  would  be  prohibited.  First, 
close  human  contact  has  the  potential  to 
disturb  or  harass  a  right  whale  even  if 
it  does  not  result  in  injury.  For  example, 
if  right  whales  become  habituated  to 
small  vessels  or  vessels  operating  at 
slow  speeds  and  fail  to  dive  and  orient 
themselves  away  from  vessels,  then  they 
may  become  more  vulnerable  to  larger 
vessels  or  vessels  travelling  at  higher 
speeds.  Next,  while  not  cxirrently  a 
serious  problem,  NMFS  wants  to 
discourage  potential  activities  such  as 
airplane  or  heficopter  whale- watching 
operations  or  other  activities  that  could 
disturb  or  cause  behavioral  changes  in 
right  whales.  Finally,  a  500-yard  (460- 
m)  no-approach  prohibition  is  much 
easier  for  the  pubUc  to  imderstand  and 
easier  to  enforce  than  the  more  general 
prohibition  on  harassment.  NMFS  has 
concluded  that  this  type  of  regulation 
wiU  minimize  risks  and  potential  risks 
and  would  be  justified  given  the 
precarious  status  of  right  whales  . 

Applicability  of  proposed  rule  to 
whale-watching  operations:  Right 
whales  are  the  object  of  conmiercial 
whale-watching  activities  primarily  in 
two  areas:  CCB  in  the  late  spring  (mid- 
March  through  mid-May),  and  the  lower 
Bay  of  Fundy  in  the  late  summer  and 
fall.  As  stated  earlier,  the  Recovery  Plan 
recommends  that  regulations  be 
promulgated  limiting  close  approaches 
to  right  whales,  including  approaches 
by  whale-watching  vessels.  Generally, 
whale-watching  operations  focus  on 
several  other  large  baleen  whales, 
notably  the  humpback  whale  and  the 
finback  whale  [Balaenoptera  physalus). 
However,  during  early  spring,  or  during 
those  few  years  when  right  whales  are 
the  only  large  whale  species  available 
for  vievmig  (1986  on  Stellwagen  Bank 
was  the  exceptional  year  for  right 
whales),  several  whale- watching  vessels 
may  remain  around  right  whales 
throughout  the  day  or  over  a  period  of 
several  days  or  even  weeks. 

It  should  be  emphasized  that  this  rule 
would  apply  only  to  vessel-approaches 
near  right  whales.  Vessels  operators 
conducting  whale- watching  activities  in 
Massachusetts  waters  already  are 
subject  to  the  500-yard  (460-m)  right 
whale  buffer  zone  created  by 
Commonwealth  law.  This  proposed  rule 
is  designed  to  be  compatible  with  that 
law. 

Whale-watching  vessels  are  not 
thought  to  present  any  significant  risk  of 
serious  collision  with  right  whales 
because  an  intense  lookout  for  whales  is 
usually  maintained  on  these  vessels  and 
because  of  the  way  such  vessels  are 
handled.  Compliance  with  whale- 
watching  guidelines  generally  has  been 
very  good.  On  the  other  hand,  the 


possibility  of  disturbances  caused  by 
vessels  and  the  risk  that  right  whales 
may  become  acclimated  to  vessel 
activity,  as  described  above,  does  exist. 

Even  if  current  levels  of  whale- 
watching  activity  do  not  present  a  major 
or  immediate  direct  threat  to  right 
whales,  NMFS  is  concerned  about 
human-induced  changes  to  right  whale 
behavior  resulting  from  existing 
operations  as  well  as  potential  future 
development.';  in  this  industry. 
Likewise,  NMFS  is  concerned  that 
related  activities,  such  as  aircraft  whale- 
watching  rides,  could  ocoir.  NMFS 
wants  to  ensure  that  such  activities  do 
not  develop  and  that  the  public 
recognizes  that  close  encounters  with 
right  whales  should  be  avoided  under 
all  circumstances 

Vessel  approaching  a  right  whale 
versus  a  right  whale  approaching  a 
vessel:  A  vessel  would  not  necessarily 
be  in  violation  of  the  proposed 
regulation  merely  by  being  inside  the 
proscribed  500-yard  (450-m)  area  unless 
there  is  evidence  that  the  vessel 
approached  the  right  whale  or  that  the 
vessel  was  turned,  maneuvered  or 
positioned  in  a  manner  designed  to 
intercept  a  right  whale.  Rather,  if  a 
vessel  is  approached  by  a  right  whale  or 
if  a  right  whale  surfaces  near  a  vessel. 
the  vessel  would  be  required  to 
undertake  required  right  whale 
avoidance  measures  promptly.  If  a 
vessel  remained  within  the  proscribed 
area  and  failed  to  undertake  the 
required  .avoidance  measures,  the  owner 
or  operator  would  be  in  violation  of  the 
proposed  rule. 

Deliberate  versus  unintentional 
approaches:  Approaches  to  right 
whales,  whether  deliberate  or 
unintended,  present  the  potential 
serious  problems  described  above. 
Disturbance  of  right  whales  may  be 
more  likely  when  approaches  are  . 
intentional  because  such  contact  may  be 
closer  in  proximity,  more  prolonged,  or 
more  intense.  On  the  other  hand,  ship 
strikes  and  serious  injuries  and 
mortalities  may  be  more  likely  to  result 
from  accidental  approaches. 

While  intentional  misconduct 
sometimes  is  considered  especially 
culpable,  it  is  important  to  note  that  the 
prohibitions  on  takings  imposed  under 
the  MMPA  and  the  ESA  are  not  limited 
to  intentional  takings  but  also  include 
unintentional  or  incidental  takings  as 
well.  Similarly,  regulations  prohibiting 
approaches  to  humpback  whales  off 
Hawaii  apply  to  unintentional  as  well  as 
intentional  approaches.  In  some  cases,  it 
may  be  appropriate  to  use  enforcement 
discretion  in  deciding  whether  to  bring 
an  enforcement  action  against  someone 
who  accidentally  approaches  a  whale, 
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but  because  of  the  risk  that 
unintentional  approaches  may  cause  the 
injury  or  mortahty  of  a  right  whale,  such 
approaches  would  be  prohibited  under 
this  proposed  rule  and  all  persons  who 
are  concerned  about  their  responsibility 
for  unintentional  approaches  are  urged 
to  use  extra  caution.  Experience  in 
Hawaii  suggests  that  problems 
understanding,  interpreting  and 
enforcing  the  approach  prohibition  may 
be  relatively  minor. 

Vessels  at  anchor  or  mooring:  The 
proposed  rule  would  not  apply  to 
anchored  vessels.  A  vessel  at  anchor  can 
not  approach  a  right  whale,  and  the 
proposed  rule  specifically  states  that 
whale  avoidance  measures  are  not 
applicable  to  vessels  that  are  not 
underway,  that  is,  vessels  that  are 
anchored,  made  fast  to  the  shore,  or 
aground. 

In  addition,  it  is  unlikely  that  the 
proposed  rule  would  prevent  access  to 
safe  anchorages  or  harbors  since,  in 
most  circumstances,  a  vessel  still'would 
have  room  to  maneuver  and  approach 
the  harbour  or  anchorage  even  if  a  right 
whale  was  in  the  vicinity. 

Applicability  of  proposed  rule  to 
research  and  fishing  operations:  While 
the  proposed  rule  would  apply  to  all 
vessels,  it  is  not  expected  to  interfere 
unreasonably  with  research  or  fishing 
operations.  Research  on  northern  right 
whales  for  which  a  permit  is  issued 
under  the  ESA  or  MMPA  would  be 
exempt  from  the  proposed  rule.  With 
respect  to  other  types  of  research, 
researchers  would  be  encouraged  to  use 
areas  where,  or  seasons  when,  right 
whales  are  unlikely  to  be  present,  or 
would  need  to  contact  NMFS  to  explore 
ways  to  conduct  the  research  without 
adverse  impacts  on  right  whales. 

Fishing  operations  normally  are 
conducted  at  vessel  speeds  that  do  not 
pose  a  significant  threat  to  right  whales 
and,  as  a  result,  the  vessel  operator  is 
expected  to  have  time  to  take  action  to 
avoid  approaches  to  right  whales  that 
would  be  prohibited  by  this  proposed 
rule.  Nevertheless,  certain  operations, 
such  as  hauling  back  a  tow,  can  limit  a 
vessel's  maneuverability.  Such 
operations  should  not  be  initiated  if  a 
right  whale  is  sighted,  and  certainly 
should  not  begin  if  the  right  whale  is 
within  or  almost  vdthin  500  yards  (460 
m)  of  the  vessel. 

If  haulback  operations  are  initiated 
and  a  right  whale  subsequently 
approaches  the  vessel,  under  most 
circumstances,  the  haulback  should  be 
completed  because  of  safety  concerns 
and  requirements  for  safe  vessel 
operation.  By  statute,  the  vessel  must 
take  all  reasonable  actions  in  order  to 
avoid  violating  the  ESA  and  MMPA 


prohibitions  on  "takes."  Once  the 
operation  is  completed  or 
maneuverability  is  again  unrestricted, 
the  vessel  should  move  slowly  but 
deliberately  and  steadily  in  a  direction 
away  from  the  right  whale  in 
accordance  with  the  right  whale 
avoidance  measures. 

Maintaining  a  lookout  and  exercising 
due  diligence:  Currently,  vessel 
operators  are  required  by  COLREGS, 
Rule  5  (See  33  CFR  Part  81  App.  A.  Part 
B,  Section  1,  Rule  5)  £uid  by  Rule  5  of 
the  Inland  Navigation  Rules  (33  U.S.C. 
2005)  to  maintain  a  proper  lookout.  That 
lookout  should  use  all  available  means 
appropriate  under  the  circumstances  to 
watch  for  whales,  especially  right 
whales.  If  the  vessel  is  in  an  area  (and 
time)  where  right  whales  are  known  to 
occur,  or  may  be  expected  to  occur, 
additional  care  is  required.  If  vessel 
operators  do  not  maintain  an  adequate 
whale  lookout  or  fail  to  exercise  due 
diligence,  ship  strikes  of  northern  right 
whales,  while  unintended,  are  likely  to 
continue  to  occiir. 

NMFS  is  cooperating  vdth  the  U.S. 
Coast  Guard,  several  port  authorities, 
the  U.S.  Navy,  state  agencies  and  other 
parties  to  increase  knowledge  and 
awareness  of  the  location  of  northern 
right  whales  generally  as  well  as  the 
location  of  specific  right  whales  in 
shipping  lanes  or  in  areas  with  a  high 
concentration  of  shipping.  This 
proposed  rule  would  require  vessel 
operators  to  exercise  due  diligence  to 
avoid  head-on  approaches  to  right 
whales.  Similarly,  vessel  operators 
would  be  required  to  comply  with 
instructions  received  from  NMFS,  the 
U.S.  Coast  Guard,  the  U.S.  Navy,  or  port 
authorities  concerning  measures 
necessary  to  avoid  approaches  to  right 
whales. 

Appropriate  speed:  In  order  to  avoid 
prohibited  approaches  to  right  whales,  it 
may  be  necessary  for  certain  vessels, 
especially  large  ships,  to  reduce  speed. 
Currently,  vessel  operators  are  required 
by  COLREGS.  Rule  6,  to  proceed  at  safe 
speed  so  that  the  vessel  can  take  proper 
and  effective  action  to  avoid  collision 
and  "be  stopped  within  a  distance 
appropriate  to  the  prevailing 
circumstances  and  conditions"  (72 
COLREGS,  see  33  CFR  Part  81  App.  A, 
Part  B,  Section  1,  Rule  6).  An  identical 
requirement  is  imposed  under  the 
Inland  Navigational  Rules,  33  USC 
2006. 

Under  circumstances  where  right 
whales  are  knowrn  to  occur,  or  may  be 
expected  to  be  in  the  area  where  a  vessel 
is  operating,  a  "distance  appropriate  to 
the  prevailing  circumstances"  would  be 
at  least  500  yards  (460  m)  from  a  right 
whale. 


Vessels  restricted  in  their  ability  to 
maneuver  or  in  certain  areas:  NMFS 
recognizes  that  special  circumstances 
sometimes  restrict  a  vessel  in  its  abihty 
to  maneuver,  that  a  vessel  is  sometimes 
constrained  by  its  draft,  and  that  often 
there  is  a  need  to  stay  within  shipping 
lanes  or  within  designated  channels. 
While  right  whales  may  avoid  some 
channels,  port  areas,  traffic  routes  and 
shallow  water  areas,  clearly,  colhsions 
with  right  whales  can  occur  in  these 
places.  In  fact,  collisions  with  whales 
may  be  more  likely  in  areas  or  under 
circumstances  of  limited 
maneuverability  and  in  these  situations 
it  is  particularly  important  to  avoid 
approaches  within  500  yards  (460  m)  of 
a  right  whale. 

In  order  to  avoid  prohibited 
approaches  to  right  whales  in  these 
situations,  extra  caution  including 
additional  efforts  to  maintain  a  lookout 
or  additional  reductions  in  speed  may 
be  necessary. 

If  a  right  whale  is  positively  identified 
and  observed  near  a  port,  in  a  chaimel, 
in  an  established  shipping  lane,  or  in 
others  areas  with  a  high  concentration 
of  shipping  activity,  a  vessel  operator 
should  report  the  sighting  to  the  U.S. 
Coast  Guard  or  the  appropriate  port 
authority,  and  request  assistance,  if 
appropriate.  Knowledge  of  the  location 
of  right  whales  may  help  prevent 
potential  collisions  and  allow  vessels  to 
implement  appropriate  whale  avoidance 
measures. 

Likev«se,  where  the  presence  of  a 
right  whale  would  inhibit  the  entry  of 
a  large  ship  into  a  port  or  otherwise 
interfere  with  vessel  operations,  a  vessel 
operator  should  contact  the  U.S.  Coast 
Guard  or  port  authority  for  assistance  or 
instruction. 

Aircraft:  Approaches  by  aircraft  below 
certain  altitudes  have  been  recognized 
by  NMFS  to  have  the  potential  to  harass 
marine  mammals.  The  proposed  rule 
would  prohibit  nn  aircraft  from 
approaching  or  circling  over  a  right 
whale  at  an  altitude  below  1500  ft  (460 
m).  NMFS  has  imposed  restrictions  on 
low  altitude  approaches  to  certain 
marine  mammals  as  a  condition  on 
various  permits.  In  most  cases,  however, 
the  specified  altitude  is  between  500- 
1000  ft  (150-310  m).  Given  the 
precarious  status  of  right  whales,  NMFS 
is  proposing  an  altitude  restriction  that 
will  minimize  the  possibility  of  the 
disturbance  of  these  whales  . 

NMFS  recognizes  that  there  may  be 
some  commercial  and  military  use  of  air 
space  in  certain  areas  where  right 
whales  may  occur  and  solicits 
comments  on  the  feasibility  of  this 
proposed  restriction  in  those  areas. 
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lunsdictwnaJ  applicability:  The 
proposed  rule  would  apply  to  all 
persons,  vessels  and  aircraft  subject  to 
the  jurisdiction  of  the  United  States. 
The  proposed  rule  also  would  state 
clearly  NMFS'  interpretation  of  U.S. 
jurisdiction  within  the  territorial  sea 
and  the  U.S.  exclusive  economic  zone 
(EEZ). 

The  proposed  rule  includes  a 
definition  of  the  tern>  "territorial  sea." 
In  1988  the  President  issued  a 
proclamation  extending  the  breadth  of 
the  territorial  sea  for  international 
purposes  from  three  miles  to  twelve 
miles  from  the  baseline.  Whether  this 
proclamation  has  an  effect  on  a 
particular  Federal  statute  depends  upon 
whether  the  statute  uses  the  term 
"territorial  sea"  in  an  international 
sense,  i.e..  linked  to  the  extent  of  the 
territorial  sea  for  international  purposes, 
or  in  a  domestic  sense.  Sections  9  and 
10  of  the  ESA  use  the  term  "territorial 
sea"  to  denote  U.S.  territorial 
sovereignty  in  contrast  to  the  "high 
seas."  These  terms  in  the  ESA  appear  in 
the  original  law.  Pub.  L.  93-205  (1973), 
before  the  establishment  of  the  EEZ. 
Consequently  "territorial  sea"  is  used  in 
the  ESA  in  the  international  sense  and 
would  be  defined  by  this  rule  as 
extending  12  miles  from  the  baseline. 
This  proposed  definition  is  consistent 
with  the  findings,  purposes  and  policies 
of  the  ESA,  including  that  of  utilizing 
all  Federal  authorities  to  meet  the 
commitment  of  United  States  for  the 
protection  of  endangered  species  and 
threatened  species. 

In  the  area  outside  the  territorial  sea 
but  within  the  EEZ,  the  United  States 
exercises  jurisdiction  with  respect  to 
certain  marine  resources  such  as  marine 
mammals  (See  Section  3(14)(B)  of  the 
MMPA  and  Pub.  L.  94-265,  Sec.  404(a)). 
Beyond  the  EEZ.  U.S.  jurisdiction  is 
based  other  factors  such  as  U.S. 
citizenship  or  the  fact  that  a  vessel  is 
operating  as  a  U.S.  flag  vessel.  Under 
the  proposed  rule,  NMFS  would  utilize 
its  Kill  jurisdictional  authority  to  protect 
right  whales. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Conunerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  as 
follows: 

I  certify  that  the  attached  proposed  rule  to 
be  issued  under  50  CFR  part  222,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would  establish 
protective  measures  to  reduce  human- 
induced  disturbance  and  the  potential  for 
injury  or  mortality  to  the  Northern  Right 


whale  throughout  its  western  North  Atlantic 
range. 

If  adopted,  the  proposed  nile  may  have  a 
minor  impact  on  whale-watching  activities, 
perhaps  especially  in  the  early  spring  when 
right  whales,  but  not  other  whale  species,  are 
likely  to  be  in  the  area  where  these  activities 
occur.  This  change  would  not  be  expected  to 
affect  most  operations  off  the  coast  of 
Massachusetts  since  State  regulations  very 
similar  to  this  proposed  rule  already  are  in 
effect  within  State  waters.  Whale-watching 
operations  in  other  areas  of  New  England, 
consisting  of  only  a  few  vessels,  may  need  to 
delay  operations  until  later  in  the  spring 
when  other  species  of  whales  are  available 
for  watching  if  restrictions  on  approaches  to 
right  whales  are  implemented.  The  cost  of 
delaying  operations  for  a  few  weeks,  with 
resf)ect  to  expected  revenues,  is  not 
considered  significant. 

Similarly,  if  adopted,  the  proposed  rule 
may  have  a  minor  impact  on  commercial 
shipping  and  other  vessel  activities,  f)erhaps 
especially  in  areas  where  and  at  times  when 
right  whales  are  know  or  exp>ected  to  be 
present.  In  those  areas  and  at  those  times, 
vessels  may  need  to  maintain  an  extra 
vigilant  lookout  and  reduce  speed  in  order  to 
avoid  approaches  to  right  whales.  In  most 
situations,  such  caution  would  be 
appropriate  under  current  law  in  order  to 
avoid  the  risk  of  taking  a  right  whale.  Any 
change  in  operations  and  the  costs  associated 
with  that  change  that  would  result  from  the 
implementation  of  the  proposed  rule  is  not 
considered  significant  when  compared  to 
expected  revenues.  Exceptions  are  provided 
for  emergency  situations  and  where 
approaches  are  authorized. 

Because  of  this  certification,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

This  proposed  rule  contains  a  new. 
but  minor,  coUection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act.  Persons  operating 
vessels  and  involved  in  certain  other 
activities  may  need  to  contact  NMFS. 
the  U.S.  Coast  Guard  or  other  agencies, 
usually  by  VHF  radio,  to  explain  that  an 
emergency  situation  exists  or  to  respond 
to  instructions  concerning  how  to  avoid 
right  whales.  This  proposed  rule  is 
being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  The  average 
reporting  burden  is  estimated  to  be  0.25 
hrs  (15  minutes  per  call)  for  each  radio 
contact  or  similar  type  of  report  with  an 
estimate  of  30  reported  sightings  per 
year.  This  would  equal  a  total  of  7.5  hrs 
of  reporting  annually.  An  increased 
number  of  sightings  would  result  in  a 
linear  increase  in  the  total  hours.  Send 
comments  regarding  these  reporting 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  OMB  (see  ADDRESSES). 


Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  ciurently  valid 
OMB  Control  Number. 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  is  preparing  an 
environmental  assessment  (EA)  imder 
the  National  Environmental  Policy  Act 
for  these  proposed  regulations  and  is 
expected  to  complete  that  EA  shortly, 
when  the  EA  is  completed  a  notice  will 
be  placed  in  the  Federal  Register 
announcing  that  it  is  available. 

List  of  Subjects 

50  CFR  Part  217 

Endangered  and  threatened  species, 
Exports,  Fish.  Imports,  Marine 
mammals.  Transportation. 

50  CFR  Part  222 

Administrative  practice  and 
procediu^,  Endangered  and  threatened 
species,  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  August  1, 1996. 
C.  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  out  in  the 
preamble,  50  CFR  part  217  and  part  222 
are  proposed  to  be  amended  as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1544;  and  16 
U.S.C.  742a  et  seq.;  unless  otherwise  noted. 

2.  In  section  217.12.  the  definitions  of 
"Territorial  sea".  "Underway",  and 
"Vessel"  are  added  in  alphabetical  order 
to  read  as  follows: 

§217.12    Definitions. 

*  *         «         «        * 

Territorial  sea  means  the  12-nautical 
mile  (22  km)  maritime  zone  set  forth  in 
Presidential  Proclamation  5928,  dated 
December  27,  1988  (3  CFR,  1988  Comp., 
p.  547). 

•  •        •        *        * 

Underway,  with  respect  to  a  vessel, 
means  that  the  vessel  is  not  at  anchor, 
or  made  fast  to  the  shore,  or  agroimd. 

***** 

Vessel  includes  every  description  of 
watercraft,  including  nondisplacement 
craft  and  seaplanes,  used  or  capable  of 
being  used  as  a  means  of  transportation 
on  water. 
***** 


UMI 


PART  222— ENDANGERED  FISH  OR 
WILDLIFE 

3.  The  authority  citation  for  part  222 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531  etseq.;  subpart 

D  also  issued  under  16  U.S.C.  1361  et  seq. 

Subpart  D — Special  Prohibitions 

4.  Section  222.32  is  added  to  subpart 
D  to  read  as  follows: 

§  222.32     Approaching  norther-^  ngnt 
whales. 

[a]  Definitions.  As  used  in  this         . 
section: 

(1)  To  approach  head-on  means  to 
move  directly  toward  a  wheile,  to  move 
on  a  path  that  is  within  30  degrees  of 

a  Une  directly  toward  a  whale,  or  to 
move  on  a  path  that  will  intercept  or  is 
likely  to  intercept  a  whale. 

(2)  Right  whale  means  any  whale  that 
is  a  member  of  the  western  North 
Atlantic  population  of  the  northern  right 
whale  (Eubalaena  glacialis]. 

(b)  Prohibitions.  Except  as  authorized 
under  paragraph  (d)  of  this  section,  it  is 
unlawful  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
commit,  attempt  to  commit,  to  solicit 
another  to  commit,  or  cause  to  be 
committed  any  of  the  following  acts 
with  respect  to  any  right  whale: 

(1)  Operate  an  aircraft  within  1,500 
feet  (460  m)  of  a  right  whale; 

(2)  Cause  a  vessel  or  other  object  to 
approach  within  500  yards  (460  m)  of  a 
right  whale; 

(3)  Approach  by  any  means  within 
500  yards  (460  m)  of  a  right  whale; 

(4)  Cause  a  vessel  to  approach  a  right 
whale  head-on  from  any  distance  once 
the  right  whale  is  observed  or  should  be 
observed  by  the  operator  of  a  vp'^sp: 
using  due  diligence,  and  once  there  has 
been  time  to  alter  the  heading  of  the 
vessel  consistent  with  safe  vessel 
operation  procedures; 

(5)  Cause  a  vessel  to  be  turned, 
positioned,  or  maneuvered  in  a  manner 
to  intercept  a  right  whale;  or 

(6)  Fail  to  undertake  required  right 
whale  avoidance  measures. 


(c)  Right  whale  avoidance  measures. 
Right  whale  avoidance  are  all  actions 
necessary  to  avoid  any  taking  of  a  right 
whale,  as  prohibited  under  Marine 
Mammal  Protection  Act,  16  U.S.C.  1361 
et  seq.  or  the  ESA;  all  actions  necessary 
to  comply  with  instructions  from 
NMFS,  the  U.S.  Coast  Guard,  the  U.S. 
Navy,  or  a  port  authority  concerning  the 
avoidance  of  right  whales;  and,  unless 
inconsistent  with  these  actions,  if  a 
person,  vessel,  aircraft  or  other  object  is 
within  500  yards  (460  m)  of  a  right 
whale,  appropriate  steps  to  increase  that 
person  or  object's  distance  from  the 
right  whale  as  follows: 

(1)  Sudden  changes  in  operation. 
Sudden  changes  in  direction  or  speed, 
including  sudden  efforts  to  stop  or 
reverse  direction,  sudden  changes  in 
engine  speed,  use  of  bow  thrust ers, 
sudden  changes  in  propeller  pitch,  or 
other  actions  that  may  disturb  or  harass 
a  right  whale  must  be  avoided  unless 
such  action  is  necessary  for  safety 
reasons  or,  if  applicable,  is  necessary  for 
safe  aircraft  or  vessel  operation. 

(2)  Consistent  speed  and  direction.  If 
a  person,  aircraft,  vessel  or  other  object 
is  moving  away  from  a  right  whale,  a 
constant  or  approximately  constant 
speed  and  direction  must  be 
maintained. 

(3)  Changing  speed  and  direction.  If  a 
person,  aircraft,  vessel  or  other  object  is 
moving  toward  a  right  whale, 
expeditious  efforts  must  be  made  to 
change  direction  away  from  the  right 
whale  and  to  reduce  speed  or  to  shift 
the  motor  of  a  motor  vessel  into  neutral. 
Once  the  person,  aircraft,  vessel  or  other 
object  is  headed  away  from  the  right 
whale  or  has  stopped  or  reduced  speed 
to  a  minimum,  efforts  must  be  made  to 
move  slowly  but  deliberately  and 
steadily  in  a  direction  away  from  the 
right  whale. 

(4)  Moving  away  from  a  northern  right 
whale.  If  a  person  is  floating  or  moving 
slowly  in  the  water,  if  a  helicopter  or 
other  aircraft  is  hovering  or  moving  very 
slowly,  or  if  a  vessel  is  underway  but 
stationary  or  operating  at  very  slow 
speeds  and  if  that  person,  aircraft  or 
vessel  has  been  or  is  being  approached 


by  a  right  whale,  efforts  must  be  made 
to  move  slowly  but  deliberately  and 
steadily  in  a  direction  away  from  the 
right  whale. 

(5)  Vessels  or  aircraft  restricted  in 
ability  to  maneuver.  If  a  vessel  is 
restricted  in  its  ability  to  maneuver  and 
because  of  those  limitations  cannot 
comply  with  paragraphs  (c)(1)  through 
(cK4)  of  this  section,  and  undertakes 
reasonable  efforts  to  maximize  distance 
from  and  avoid  interactions  with  the 
right  whale,  then  aircraft  or  vessel 
operations  may  continue 
notwithstanding  the  fact  that  a  northern 
right  whale  is  within  500  yards  (460  m). 

(6)  Vessels  or  aircraft  not  underway  or 
in  operation.  Paragraphs  (c)(1)  through 
(c)(5)  of  this  section  do  not  apply  to  a 
vessel  that  is  not  underway  or  to  an 
aircraft  that  is  not  in  operation 
including  a  seaplane  that  is  not 
underway  or  any  aircraft  that  is  on  shore 
or  onboard  a  vessel. 

(d)  Exceptions.  The  prohibitions 
specified  under  paragraph  (b)  of  this 
section  do  not  apply  to: 

(1)  An  activity  authorized  in  a  permit 
issued  under  subpart  C  (Endangered 
Fish  or  Wildlife  Permits)  of  this  part  or 
to  an  activity  specifically  authorized  by 
NMFS  in  an  incidental  take  statement, 
incidental  take  permit  or  similar 
authorization;  or 

(2)  Emergency  situations  where 
compliance  with  those  prohibitions 
would  present  a  threat  to  the  safety, 
health  or  life  of  a  person,  would  present 
a  significant  threat  to  a  vessel  or  aircraft, 
or  would  pose  a  threat  to  the  safety, 
health  or  life  of  a  right  whale.  A  person 
who  claims  this  type  of  exception  has 
the  burden  to  prove  that  the  exception 
is  appUcable.  If  possible  and  if 
appropriate  under  the  circumstance,  a 
person  in  an  emergency  situation 
should  contact  by  telephone  or  radio 
communication  NMFS,  the  U.S.  Coast 
Guard,  local  port  authority,  or  local  law 
enforcement  officials  and  describe  the 
circumstances  surrounding  the 
emergency  situation. 

[FR  Doc.  96-20025  Filed  8-1-96;  4:32  pra] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  (or  0MB  Review; 
Comment  Request 

August  2,  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification  Cotnments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  .affairs.  Office  of 
Management  arid  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer,  USDA, 
PACC-IRM.  Ag  Box  7630,  Washington, 
DC.  20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calhng  (202)  720-6204  or  (202)  720- 
6746, 

•  Food  and  Consumer  Service 

Title:  Child  Nutrition  Labeling 
Program. 

Summary:  The  Food  and  Consumer 
Service  reviews  the  manufacturer's 
product  formulation  to  determine  the 
contribution  a  serving  of  the  product 
makes  towards  the  food  based  meal 
pattern  requirements. 

Need  and  Use  of  the  Information:  The 
information  is  used  in  determining  the 
contribution  foods  make  toward  the 
meal  pattern  requirements  of  the  child 
nutrition  programs. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government. 

Number  of  Respondents:  628. 

Frequency  of  Responses:  Reporting: 
On  occasion. 


Total  Burden  Hours:  4,274. 
Donald  E.  Hukher, 

Deputy  Departmental  Clearance  Officer. 
(PR  Doc.  96-20103  Filed  8-6-96;  8:45  am] 
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Forest  Service 

TImtjer  Sale  Contracts;  Change  in 
Stumpage  Rate  Adjustment  Procedure 

agency:  Forest  Service.  USDA. 

ACTION:  Proposed  policy;  request  for 
comment. 

SUHMARY:  The  Forest  Service  is 
proposing  to  eliminate  the  stumpage 
rate  adjustment  procedure  used  to 
adjust  timber  sale  contract  tentative 
rates  (bid  rates)  on  most  timber  sales 
held  in  the  western  states,  except  for 
Alaska.  Under  current  stumpage  rate 
adjustment  procedures,  50  percent  of 
the  difference  between  current  and  base 
Imnber  price  indices  is  added  to 
tentative  rates  during  periods  of 
increasing  lumber  prices  and  100 
percent  of  the  difference  is  subtracted 
from  tentative  rates  during  periods  of 
declining  prices.  The  Forest  Service  is 
proposing  to  eliminate  the  procedure  for 
stumpage  rate  adjustment  entirely.  The 
effect  of  this  proposal  would  be  to 
equalize  the  risk  of  limiber  price 
fluctuations  between  purchasers  and  the 
Forest  Service  on  future  timber  sale 
contracts.  This  proposal  will  also  satisfy 
Office  of  Inspector  General  audit 
recommendations . 

DATES:  Comments  must  be  received  in 
writing  by  October  7,  1996. 

ADDRESSES:  Send  written  comments  to 
Director,  Timber  Management  Staff 
(2400).  Forest  Service,  USDA.  P.O.  Box 
96090,  Washington.  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
Office  of  the  Director  of  Timber 
Management  Staff,  3rd  Floor  NW, 
Auditor's  Building,  14th  & 
Independence,  S.W.,  Washington,  DC, 
between  the  hours  of  8:00  AM  and  4:00 
PM.  Those  wishing  to  inspect  comments 
are  encouraged  to  call  ahead  (202)  205- 
0893  to  facilitate  entry  into  the  building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rex  Baumback,  Timber  Management 
Staff,  (202)  205-0855. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Forest  Service  sells  timber  to 
private  purchasers  through'competitive 
bidding.  The  Agency  awards  the  timber 
sale  contract  to  the  responsible  bidder 
submitting  the  highest  qualified  bid. 

Title  36,  Code  of  Federal  Regulations, 
Part  223  allows  for  the  adjustment  of 
contract  (stumpage)  rates  during  the 
term  of  a  timber  sale  contract.  These 
regulations  state  that: 

Timber  may  be  appraised  and  sold  at  a 
lump-sum  value  or  at  a  rate  per  unit  of 
measure  which  rate  may  be  adjusted  during 
the  period  of  the  contract  and  as  therein 
specified  in  accordance  with  formulas  or 
other  equivalent  specifications  for  the 
following  reasons:  (a)  Variations  in  lumber  or 
other  product  value  indices  between  the 
price  index  base  specified  in  the  contract  and 
the  price  index  actually  experienced  during 
the  cutting  of  the  timber.   *   *   • 

The  Western  Wood  Products 
Association  is  the  Forest  Service's 
contractor  to  supply  the  lumber  price 
indices  used  for  stumpage  rate 
adjustment. 

In  the  western  states,  except  Alaska, 
most  timber  sales  with  contract  terras 
exceedmg  1  year  include  a  provision 
which  allows  contract  rates  to  be 
adjusted  during  the  term  of  the  contract 
by  the  use  of  lumber  price  indices.  The 
purpose  of  the  stumpage  rate  adjustment 
procedure  is  to  allow  a  timber  sale 
purchaser's  stumpage  payments  to 
follow  the  price  trends  of  the  primary 
forest  product  (lumber)  manufactured 
from  National  Forest  System  timber. 
This  procedure  helps  reduce  the  risk  of 
loss  to  a  timber  purchase  holding  a 
timber  sale  contract  du.nng  periods  of 
declining  lumber  prices  and  benefits  the 
Government  by  increasing  stumpage 
receipts  during  periods  of  rising  lumber 
prices. 

The  stumpage  rate  adjustment 
procedure  was  established  by  the  Forest 
Service  in  the  1950's  to  reduce  the  risk, 
both  to  industry  and  the  Government,  of 
holding  long-term  timber  sale  contracts. 
In  the  1950s  and  1960's,  timber  sale 
contract  periods  often  exceeded  10  years 
and  the  procedure  was  a  means  to 
reduce  the  risk  to  both  parties  due  to 
price  fluctuations  in  the  lumber  market. 
During  this  era,  stumpage  rates  would 
var>'.  either  up  or  down,  bv  50  percent 
of  the  change  in  lumber  prices. 

In  1971,  with  the  introduction  of 
Forest  Service  Fonn  2400-6  Timber  Sale 
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Contract,  the  initial  stumpage  rate 
adjustment  procedure  was  changed  to 
the  current  formula  which  provides  for 
stximpage  prices  to  increase  by  50 
percent  of  the  change  in  lumber  prices 
when  lumber  prices  are  rising  and  to 
decrease  by  100  percent  of  the  change 
in  lumber  prices  when  lumber  prices  are 
falling.  The  purpose  of  this  new 
adjustment  was  to  accoimt  for  increased 
costs  to  timber  sale  purchasers  during 
the  course  of  the  contract  term. 

Originally,  the  use  of  the  stiunpage 
rate  adjustment  procedure  was  not  used 
in  western  Washington  and  Oregon.  On 
March  31, 1983,  it  was  expanded  to 
include  western  Washington  and 
Oregon,  as  a  means  of  reducing  a 
purchaser's  risk  from  excessive  bidding 
and  to  adjust  for  decreases  in  lumber 
prices  during  the  term  of  timber  sales 
contracts. 

In  September  1991,  the  Department  of 
Agriculture  Office  of  Inspector  General, 
issued  a  report  (Audit  Report  No. 
08099-1 22-SF  dated  9/91— Stumpage 
Rate  Adjustment  on  Timber  Sales) 
which  states  that  the  50  percent 
upwards  and  100  percent  downwards 
stumpage  rate  adjustment  procedure 
lowers  the  risk  of  market  fluctuations  to 
the  purchaser  at  the  monetary  expense 
of  the  Government.  The  audit 
recommended  either  eliminating  the 
stumpage  rate  adjustment  procedure  or 
modifying  it  so  that  adjustments  to 
stumpage  are  the  same  percentage  for 
both  periods  of  rising  and  falling  lumber 
prices. 

In  response  to  the  Office  of  Inspector 
General  audit,  the  Forest  Service  is 
proposing  to  eliminate  the  stumpage 
rate  adjustment  procedure  by  amending 
internal  agency  direction.  Under  this 
proposal,  timber  sale  contracts  would  be 
advertised  and  awarded  with  fixed  (flat) 
stumpage  rates  in  the  future,  and  the 
lumber  price  indices  currently  used  by 
the  Forest  Service  would  not  be  used 
after  December  31, 1996.  In  accordance 
with  contract  provision  C(T)3.21 — 
Unavailable  Index,  purchasers  with 
stumpage  rate  adjustment  contracts  still 
in  effect  when  the  pohcy  is  adopted 
would  be  offered  the  opportunity  to  ' 
convert  to  flat  rates  or  to  a  suitable 
replacement  index  for  lumber  prices 
developed  from  the  Bureau  of  Labor 
Statistics'  Producer  Price  Index  or 
appropriate  trade  journals. 

Summary 

The  Forest  Service  is  seeking 
comment  on  the  following  proposed 
direction  that  would  be  issued  to  agency 
personnel  in  chapter  2430  of  the  Forest 
Service  Manual: 

FSM  2431.34~Stumpage  Rate  Adjustment. 
Stumpage  rate  adjustment  procedures  are  no 


longer  to  be  included  in  Forest  Service 
Umber  sale  contracts.  Instead,  advertise  all 
timber  sales  on  a  flat  rate  basis. 

Comments  received  on  this  proposed 
poUcy  will  be  considered  in  adoption  of 
the  final  policy,  notice  of  which  will  be 
published  in  the  Federal  Register. 

Regulatory  Impact 

This  proposed  poUcy  has  been 
reviewed  imder  USDA  procedures  and 
Executive  Order  12866  on  Regulatory 
Planning  and  Review.  It  has  been 
determined  that  this  is  not  a  significant 
poUcy.  This  policy  will  not  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy  nor  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety, 
nor  State  or  local  governments.  This 
pohcy  wdll  not  interfere  with  an  action 
taken  or  plaimed  by  another  agency  nor 
raise  new  legal  or  policy  issues.  Finally, 
this  action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obhgations  of  recipients  of  such 
programs.  Accordingly,  this  proposed 
pohcy  is  not  subject  to  OMB  review 
under  Executive  Order  12866. 

Moreover,  this  proposed  policy  has 
been  considered  in  light  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  and  it  is  hereby  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  act. 

Pursuant  to  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22,  1995,  the  Department  has  assessed 
the  effects  of  this  policy  on  State,  local, 
and  tribal  governments  and  the  private 
sectors.  This  action  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  imder  section  202  of  the  Act 
is  not  required. 

Environmental  Impact 

This  proposed  action  falls  within  a 
category  of  actions  excluded  from 
documentation  in  an  Environmental 
Impact  Statement  and  an  Environmental 
Assessment.  Section  31.1b  of  Forest 
Service  Handbook  1909.15  (57  FR 
43180;  September  18, 1992)  excludes 
from  documentation  in  an 
environmental  assessment  or  impact 
statement  "rules,  regulations,  or  poUcies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions."  The  agency's  preliminary 
assessment  is  that  this  poUcy  falls 
within  this  category  of  actions  and  that 
no  extraordinary  circimi stances  exist 
which  would  require  preparation  of  an 


environmental  assessment  or 
environmental  impact  statement.  A  final 
determination  wrill  be  made  upon 
adoption  of  the  final  poUcy. 

Controlling  Paperwork  Burdens  on  the 
Public 

The  proposed  policy  does  not  require 
any  recordkeeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  not  already  approved  for 
use  and,  therefore,  imposes  no 
additional  paperwork  burden  on  the 
public. 

Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  etseq.)  and 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

Comments  Invited 

The  Forest  Service  invites  written 
comments  on  the  proposed  policy.  The 
agency  will  analyze  and  consider 
comments  received  in  adopting  the  final 
pohcy.  Notice  of  the  final  poUcy, 
including  discussion  of  comments 
received,  vdll  be  published  in  the 
Federal  Register. 

Dated:  August  1. 1996. 
David  G.  Unger, 
Associate  Chief. 

[FR  Doc.  96-20099  Filed  8-6-96:  8:45  am) 
MLUNQ  CODE  341fr-11-M 


CIVIL  RIGHTS  COMMISSION 

Heanng  on  Rac>al  and  Ettinic  Tensions 
in  Amencar  Communities:  Poverty, 
Inequality,  anc  Discnmination — Los 
Angeles 

agency:  Commission  on  Civil  Rights. 
action;  Notice  of  Hearing. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Qvil 
Rights  Commission  Amendments  Act  of 
1994,  Section  3,  Pub.  L.  103-419, 108 
Stat.  4338,  (&  amended,  and  45  CFR 
section  702.3,  that  a  pubhc  bearing  of 
the  U.S.  Conunission  on  Civil  Rights 
will  commerce  on  Thursday,  September 
12  through  September  13, 1996. 
beginning  daily  at  8:00  a.m.,  in  the 
Crowrne  Ballroom,  Center  Wing,  at  the 
Crowne  Plaza,  3540  South  Figueroa 
Street,  Los  Angeles,  California  90007. 

The  purpose  of  the  hearing  is  the 
collect  information  within  the 
jurisdiction  of  the  Commission,  under 
45  CFR  section  702.2,  related 
particularly  to  the  administration  of 
justice,  police-community  relations, 
possible  racial  and  gender  bias  within 
law  enforcement,  and  the  interaction 
between  Federal  and  local  law 
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enforcement  agencies  in  Los  Angeles  in 
order  to  examine  underlying  causes  of 
racial  and  ethnic  tensions  in  the  United 
States. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  section  701.2(c).  The  Commission 
is  an  independent  bipartisan, 
factflnding  agency  authorized  to  study, 
collect,  and  diseminate  information,  and 
to  appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division,  at  (202  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bart)ara  Brooks,  Press  and 
Communications  (202)  376-6312. 

Dated:  August  1. 1996. 
Stephanie  Y.  Moore, 

Acting  Solicitor. 

!FR  n<><    Ofi  2011  q  Filed  8-6-96;  8:45  ami 

BtLUMG  CO0€  KUft-OI-M 


Hearing  on  Racial  and  Ethnic  Tensions 
in  American  Communities:  Poverty, 
Inequattty,  and  Oiscrimmation — 
Mississippi  Delta 

agency:  Commission  on  Civil  Rights. 
action:  Notice  of  Hearing. 

SUMMARY:  Notice  is  hereby  given 
piirsiiiuit  to  the  provisions  of  the  Civil 
Kii^hts  Ciommi.ssion  Amendments  Act  of 
1994.  section  ,1.  Pub.  L.  103-419,  108 
Stat  4338.  as  amended,  and  45  CFR 
section  702.3,  that  a  public  hearing  of 
the  U.S.  Commission  on  Civil  Rights 
will  commence  on  Wednesday, 
September  18,  through  Friday, 
September  20, 1996,  beginning  daily  at 
8:00  a.m.,  in  the  Mississippi  Room  at 
the  Ramada  Inn.  2700  U.S.  Highway  82 
East,  Greenville,  Mississippi  38704. 

The  purpose  of  the  hearing  is  to 
collect  information  within  the 
jurisdiction  of  the  Comraission,  under 
45  CFR  Section  702.2,  related 
particularly  to  voting  rights,  public 


education,  and  equality  of  economic 
opportunity  in  the  Mississippi  Delta 
region  in  order  to  examine  underlying 
causes  of  racial  and  ethnic  tensions  in 
the  United  States. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  dam 
attendanceof  an  independent  .     . 
bipartisan,  factfinding  agency  """^ 
authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
and  should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  at  (202)  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated:  August  1, 1996. 
Stephame  Y.  Moore, 

Acting  Solicitor. 

[FR  Doc.  96-20120  Filed  8-6-96;  8:45  am) 

BKiUNG  CODE  6336-01-11 


DEPARTMENT  OF  COMMERCE 
International  T^acje  Administration 
(A-82 1^802:  A -834-^802:  A -644-8021 

SusFwnsior.  Agreements  on  Uranium 
trorn  me  Russian  Federation, 
Kazakstan,  and  Uzbekistan 

AGENCY:  Import  Administration, 
Intematicmal  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  decision. 

SUMMARY:  The  Department  of 
Commerce's  final  decision  regarding 
natural  uranium  from  the  Russian 
Federation,  Kazakstan,  and  Uzbekistan 
which  is  enriched  in  a  third  country 
prior  to  importation  into  the  United 
States. 

EFFECTIVE  DATE:  August  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle  or  Alexander  Braier,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue.  N.VV.,  Washington,  DC  20230, 
telephone:  (202)  482-0172  or  (202)  482- 
1324   respectively. 

Background 

On  Mart  h  27,  1995,  the  Department  of 
Commerce  (the  Department)  and  the 
Republic  of  Kazakstan  signed  an 
-amendment  to  the  Kazakstani  ur»nium 
suspension  agreement.  In  part,  this 
amendment  provided  that  the 
quantitative  restraints  on  Kazakstani- 
origin  uranium  include  all  uranium  ore 
from  Kazakstan  that  is  milled  into  UsOg 
and/or  converted  into  UFe  and/or 
enriched  in  U^ss  in  another  country 
prior  to  direct  and/or  indirect 
importation  into  the  United  States  (60 
FR  25692,  25693  (May  12,  1995)).  In 
light  of  the  fact  that  similar  amendments 
were  being  considered  for  Uzbekistan 
and  the  Russian  Federation,  on 
September  22,  1995,  the  Department 
solicited  contract-specific  information 
from  U.S.  utilities  which  hold  contracts 
for  Kazakstani,  Uzbek,  or  Russian 
uranium  in  order  to  assess  the  effect 
such  an  amendment  has  on 
importations  pursuant  to  such  contracts 
(60  FR  49259),  The  Department  received 
five  responses  to  its  Federal  Register 
notice. 

On  October  13.  1995,  the  Department 
and  the  Government  of  Uzbekistan 
signed  an  amendment  providing  the 
same  quantitative  restraints  on  Uzt)ek- 
origin  uranium  as  those  contained  in  the 
Kazakstani  amendment  {80  FR  ,5.5004 
(October  27.  1995)).  From  January  22  to 
26,  1996.  and  from  February  19  to  23, 
1996,  the  Department  and  the  Ministry 
of  Atomic  Energy  of  the  Russian 
Federation  (MIN.VFOM)  held  the  fourth 
and  fifth  rounds  of  consultations 
regarding,  among  other  issues,  the 
enrichment  of  Russian-origin  uranium 
in  third  countries.  Consuhations 
between  MINATOM  and  the 
Department  are  ongoing. 

On  March  19,  1996,  tne  Department 
published  a  proposed  solution  on  the 
third  country  enrichment  issue  and 
solicited  comments  on  this  proposal  by 
April  8,  1996  (61  FR  11185).  The 
Department  received  13  responses  to  its 
Federal  Register  notice.  Based  upon 
analysis  of  tiie  parties'  comments, 
discussion  with  the  Petitioners  and 
representatives  for  the  affected  utilities, 
and  significant  internal  consideration, 
the  Department  detailed  certain 
adjustments  to  the  March  19,  1996, 
Federal  Register  proposed  solution  in 
its  May  14,  1996,  memorandum  of  Final 
Department  Action  on  the 
Grandfathering  of  Third  Country 
Enrichment  of  Subject  Natural  Uranium 
fi-om  Joseph  A.  Spetrini  to  Paul  L.  Joffe. 
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In  this  memorandum,  the  Department 
requested  that  ail  eligible  contracts  (as 
defined  in  the  Department's  March  19, 
1996,  Federal  Register  notice)  be 
submitted  m  their  entirety  within  10 
days  in  order  to  establish  an  upper  limit 
to  the  volume  of  annual  deUveries.  The 
Department  further  requested  that  the 
utilities  with  eligible  contracts  provide 
the  following  information  to  the 
Department  within  10  days:  all  prior 
deliveries  made  pursuant  to  their 
eligible  contracts;  the  country  of  origin 
of  the  natural  uranium  concentrates  for 
past  and  future  permitted  deliveries; 
and  a  certification  that  they  permit 
Department  verification  of  all 
information  related  to  this  matter, 
including,  for  example,  requests  for 
delivery  and  contracts  signed  with  the 
enricher.  In  response  to  its  request,  the 
Department  received  five  eligible 
contracts  accompanied  by  the  requested 
information  and  certifications. 

The  Department's  March  19,  1996, 
Federal  Register  notice  and  May  14, 
1996,  memorandum  and  the  eligible 
contracts  and  information  received  from 
the  affected  utilities,  contributed  to  the 
Department's  final  decision  regarding 
natural  lu-anium  from  the  Russian 
Federation,  Kazakstan,  and  Uzbekistan 
which  is  enriched  in  a  third  coimtry 
prior  to  importation  into  the  United 
States.  The  specific  elements  of  this 
decision  are  included  in  the  attached 
Aimex. 

Etated:  August  1, 1996. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 

Annex — Third  Country  Enrichment  of 
Subiect  Uranium  Decision 

The  Depeirtment  of  Commerce's 
decision  regarding  the  issue  of  the 
importation  of  subject  uranium  enriched 
in  third  coimtries  permits  the  entry  of 
portions  of  the  volimie  specified  in 
certain  contracts.  The  contracts  must 
have  been  signed  by  March  27,  1995, 
which  was  the  effective  date  of  the  first 
amendment  to  a  uranium  suspension 
agreement  which  addressed  this  issue. 
The  Department  will  divide  the  volume 
of  eligible  contracts  into  two  portions: 
(1)  75%  of  the  volume  will  be  permitted 
entry  without  the  requirement  of 
matching  with  an  equal  amount  of 
newly-produced  U.S.  uraniimii;  and  (2) 
the  remaining  25%  will  be  permitted 
entry  only  if  matched  with  an  equal 
amoimt  of  newly-produced  U.S. 
uranium.  The  decision  also  establishes 
certain  procedures  necessary  for  its 
efficient  administration  within  the 
auspices  of  the  suspension  agreements 
and  the  Tariff  Act  of  1930,  as  amended. 


Eligible  Contracts  and  Permitted 
Volumes 

•  An  eligible  contract  is  defined  as  a 
natural  uranium  supply  contract  signed 
before  March  27,  1995.  that  was 
identified  in  response  to.  and  within  the 
deadlines  established  by,  the 
Department's  September  22,  1995, 
Federal  Register  notice.  No  other 
natural  uranium  contracts,  regardless  of 
origin,  shall  be  eligible  for  inclusion 
within  the  terms  of  the  third  coimtry 
enrichment  decision; 

•  The  permitted  volume  for  each 
contract  is  the  nominal  volume 
contained  in  each  eligible  contract. '  If 
there  is  no  specific  nominal  volume 
identified  in  the  contract,  the  permitted 
volume  shall  be  the  midpoint  between 
the  highest  find  lowest  volumes 
stipulated  in  the  contract.  For  any 
contract  containing  an  option  for  an 
additional  volume  which  was  exercised 
prior  to  March  27,  1995,  the  permitted 
volimie  shall  be  the  nominal/midpoint 
volimie  of  the  eligible  contract  plus  the 
volujne  of  the  exercised  option. 
Similarly,  for  any  contract  which  was 
amended  prior  to  March  27,  1995,  to 
provide  for  an  additional  volume,  the 
permitted  volxmae  shall  be  the  nominal/ 
midpoint  volume  plus  the  volume 
specified  in  such  amendment.  For  any 
contract  containing  an  option  for  an 
additional  voliune  which  was  exercised 
prior  to  March  27,  1995,  and  which  was 
amended  prior  to  March  27,  1995,  to 
provide  for  an  additional  volume,  the 
permitted  volume  shall  be  the  siun  of 
the  nominal/midpoint  volume,  the 
optional  volimie,  and  the  volume 
specified  in  the  amendment; 

•  For  each  eligible  contract,  75 
percent  of  the  permitted  volume  will  be 
allowed  entry  vnth  no  documents 
required  bevond  those  identified  below; 

•  For  eacii  eligible  contract,  up  to  25 
percent  of  the  remaining  permitted 
volume  will  be  allowed  entry  only  if 
such  importation  is  pursuant  to  a 
matching  sale  contract  for  an  equal 
amount  of  newly  produced  U.S. 
uranium  that  is  presented,  along  with 
complete  supporting  documentation,  to 
the  Department  by  September  3,  1996; 

•  Upon  completion  of  all  required 
actions  and  notification  to  the 
Department  on  or  before  September  3 , 
1996,  a  utiUty  may  increase  the 
permitted  volume  of  its  pre-March  17, 
1995,  eligible  contract  to  the  contract's 
maximum  only  if  the  utility  also 
presents  a  matching  contract(s)  and 


'  Most  natural  uranium  supply  contracts  specify 
a  nominal  volume  around  which  buyers  and  sellers 
expectations  converge.  Typically  these  contracts 
also  bracket  the  target  volume  with  minimum  and/ 
or  maximum  volumes. 


complete  supporting  documentation  for 
25  percent  of  the  contract's  maximum 
volume  to  the  Department  by  September 
3, 1996;  and 

•  All  prior  deUveries  of  uranium 
made  pursuant  to  eligible  contracts  will 
be  deducted  from  the  contract's 
permitted  volume. 

Administrative  Procedures 

•  All  eligible  contracts  must  have 
been  submitted  to  the  Department  by 
May  24, 1996,  and  are  releasable  in  their 
entirety  only  to  qualified  representatives 
of  those  interested  parties  which 
specifically  request  and  are  granted 
access  under  administrative  protective 
order, 

•  By  May  24,  1996,  all  holders  of 
eligible  contracts  must  have  notified  the 
Department  of  all  prior  deUveries  made 
pursuant  to  their  eligible  contracts, 
specified  the  country  of  origin  of  the 
natural  uranium  concentrates  for  past 
and  future  permitted  deliveries,  and 
provided  a  certification  that  they  permit 
Department  verification  of  all 
information  related  to  this  matter, 
including,  for  example,  requests  for 
delivery  and  contracts  signed  with  the 
enricher.  Pursuant  to  the  March  19, 
1996.  Federal  Register  notice,  all 
holders  of  eUgible  contracts  must  have 
agreed  to  permit  Department 
verification  of  information  regarding 
shipment  of  the  p>ermitted  volumes, 
including,  but  not  limited  to,  analyses  of 
the  tails  assays  and  enrichment 
percentages  to  derive  feed-to-product 
ratios; 

•  In  order  to  facilitate  Customs 
clearance  of  shipments  of  permitted 
volumes,  holders  of  eligible  contracts 
shall  provide  the  Department  vdth 
appropriate  shipping  information  at 
least  10  days  in  advance  of  the  date  the 
shipment  is  due  to  reach  the  United 
States,  Upon  receipt  of  complete  and 
accurate  shipping  information,  the 
Department  will  provide  Customs  with 
clearance  within  five  days. 
Certifications  or  licenses  from  the 
appropriate  suspension  agreement 
countries  shall  not  be  required  (see 
document  requirements  below); 

•  The  Department  will  administer 
each  eligible  contract  on  a  contract-by- 
contract  basis,  directly  with  the  utility 
which  is  a  party  to  the  eligible  contract; 
and 

,  •  The  Department  wrill  administer 
any  such  matching  sales  consistent  with 
the  Department's  existing  practice,  as 
specified  in  Section  IV  of  the 
Amendment  to  the  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  fit)m  the 
Russian  Federation  (the  Amended 
Russian  Agreement),  and  appropriate 
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Statements  of  Administrative  Intent, 
and  any  subsequent  amendments 
incorporating  such  practice. 

Documents  Required  for  Shipment 
Clearance 

For  both  unmatched  and  matched 
shipments  under  eligible  contracts,  the 
information  identified  below  must  be 
provided  to  the  Department  as  early  as 
possible,  but  in  no  case  later  than  ten 
days,  prior  to  importation  into  the 
United  States: 

1.  Contract  information,  including  the 
holder  of  the  grandfathered  contract 
(company's  name),  the  particular 
eligible  contract,  whether  the  shipment 
volume  is  matched  or  unmatched,  and, 
if  matched,  the  applicable  matched  sale; 

2.  The  following  shipment 
information  regarding  the  uranium  to  be 
imported:  volume,  value,  port  of  export, 
port  of  entry,  exporter  and  importer  of 
the  merchandise,  party  for  whose 
account  the  material  is  being  imported, 
shipment  date,  vessel  name  and 
estimated  date  of  arrival; 

3.  Bills  of  lading,  airway  bills  or  other 
documentation  from  a  third  party 
showing  the  amount,  type  and  value  of 
the  shipment; 

4.  Packing  lists/shipping 
specifications; 

5.  Request(s)  for  delivery  from  the 
utility(ies)/customer(s)  to  the  natural 
uranium  supplier(s)  and  enricher(s);  if 
not  otherwise  included  in  these  requests 
for  delivery,  the  enrichment  pejrcentage 
and  tails  assay  must  be  provided; 

6.  Entry  number  from  Customs  (if 
available);  and 

7.  Certification(s)  from  the  party  for 
whose  account  the  uranium  is  being 
imported  addressed  to  Customs  which 
state  the  following: 

a.  The  uranium  being  imported  was 
not  obtained  under  any  arrangement, 
swap,  exchange  or  other  transaction 
designed  to  circumvent  the  agreements 
with  Kazakstan,  Kyrgyzstan,  the  Russian 
Federation,  and/or  Uzbekistan  and/or 
the  antidumping  duty  on  Ukraine  and/ 
or  the  export  limits  for  uranium 
pursuant  to  the  March  27, 1995, 
amendment  to  the  Kazakstani  agreement 
and  the  October  13, 1995,  amendment  to 
the  Uzbek  agreement; 

b.  The  country  of  origin  of  the  mining 
and,  if  applicable,  conversion, 
enrichment  and/or  fabrication;  and 

c.  The  imported  material  will  not  be 
sold,  loaned,  swapped  or  utilized  other 
than  for  delivery  to  the  United  States 
end-user  for  consumption  in  accordance 
with  Section  11(h)  of  the  amended 
Russian  suspension  agreement.  Section 
11(e)  of  the  amended  Kazakstani 
suspension  amendment  or  Section  11(f) 


of  the  amended  Uzbek  suspension 
agreement,  as  appropriate. 

Total  Volumes 

The  total  volume  of  all  eligible 
contracts  submitted  to  the  Department 
in  response  to  its  May  14, 1996, 
memorandum  is  11,531,154  pounds 
U3O8  equivalent  on  the  basis  of 
maximum  values;  correspondingly,  25 
percent  of  this  maximum  value  total  is 
2,882,789  pounds  UjOs  equivalent.  In 
accordance  with  Section  IV.B  "Per 
Company  Limits  for  Matched  Imports" 
of  the  Amended  Russian  Agreement,  a 
U.S.  producer  may  match  up  to  20 
percent  of  the  available  material  under 
these  eligible  contracts.  Therefore,  U.S. 
producers  intending  to  enter  into 
matching  sales  with  holders  of  eligible 
contracts  may  match  up  to  576,558 
pounds  UsOg  equivalent  of  uranium. 

[FR  Doc.  96-20124  Filed  8-6-96;  8:45  am) 

BILUNO  CODE  3S10-OS-P 

[0-333-401] 

Cotton  Shop  Toweis  Prom  Peru-  Intent 
To  Terminate  Suspended  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  terminate 
suspended-  investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  terminate  the  suspended 
countervailing  duty  investigation  of 
cotton  shop  towels  from  Peru.  Domestic 
interested  parties  who  object  to 
termination  of  the  suspended   . 
investigation  must  submit  their 
comments  in  writing  not  later  than  30 
days  from  the  publication  of  this  notice. 
EFFECTIVE  DATE:  August  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Jean  Kemp,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  terminate  a 
suspended  investigation  if  the  Secretary 
of  Commerce  concludes  that  it  is  no 
longer  of  interest  to  interested  parties. 
Accordingly,  as  required  by  the 
Department's  regulations  (at  19  C.F.R. 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  terminate  the 
suspended  countervailing  duty 
investigation  of  cotton  shop  towels  from 


Peru,  for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2  (i)(3), 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
terminate  the  suspended  investigation 
pursuant  to  this  notice,  we  shall 
conclude  that  the  suspension  agreement 
is  no  longer  of  interest  to  interested 
parties  and  proceed  with  the 
termination.  However,  if  a  domestic 
interested  party  does  object  to  the 
Department's  intent  to  terminate 
pursuant  to  this  notice,  the  Department 
will  not  terminate  the  suspended 
investigation. 

Opportunity  To  Object 

Not  later  than  30  days  from  the 
publication  of  this  notice,  domestic 
interested  parties  may  object  to  the 
Department's  intent  to  terminate  this 
suspended  investigation.  Any 
submission  objecting  to  the  termination 
must  contain  the  name  and  case  number 
of  the  suspension  agreement  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections  355.2 
(i)(3),(i)(4),(i)(5),or(i)(6)ofthe 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230. 

This  notice  is  in  accordance  with  19 
CFR355.25(d)(4)(i). 

Dated:  )uly  26,  1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  HI. 

(FR  Doc.  96-  20123  Filed  8-6-96;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  071596F] 

Advisory  Committee  and  Species 
Working  Group  Technical  Advisor 
Appointments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Nominations. 


UMI 


Federal  Register  /  Vol.  61,  No    153      Wednesday,  August  7,  1996  /  Notices 


41129 


SUMMARY:  NNff"S  is  soliciting 
nominations  to  the  Advisory  Committee 
to  the  U.S.  Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Timas  (ICCAT)  as  established 
by  the  Atlantic  Tunas  Convention  Act 
(ATCA).  NMFS  also  is  soliciting 
nominations  for  technical  advisors  to 
the  Advisory  Committee's  species 
vk'orking  groups. 

DATES:  Nominations  are  due  by 

September  6.  1996. 

ADDRESSES:  Nominations  to  the 
Advisory  Committee  or  to  a  species 
working  group  should  be  sent  to:  Mr. 
Will  Martin,  Deputy  Assistant  Secretary 
for  International  Affairs,  NOAA, 
Department  of  Commerce,  Herbert  C. 
Hoover  Building.  14th  and  Constitution 
Avenue.  NW  .  Washington  D  C.  20230, 
with  a  copy  sent  to  Kim  Blankenbeker, 
Office  of  International  Affairs,  Room 
14229.  NMFS.  1315  East  West  Highway, 
Silver  Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Blankenbeker,  ,301 -■"13-2276. 

SUPPLEMENTARY  INFORMATION:  Section 

971b  of  the  ATCA  (16  Ll.S.C.  971  et  seq.) 
requires  that  an  advisor\'  committee  be 
established  that  shall  be  composed  of  (1) 
not  less  than  five  nor  more  than  20 
individuals  appointed  by  the  U.S. 
Commissioners  to  iCCJ\T  who  shall 
select  such  individuals  from  the  various 
groups  concerned  with  the  fisheries 
covered  by  the  ICC\T  Convention;  and 
(2)  the  chairs  for  their  designees)  of  the 
New  England.  .Mid-Atlantic,  South 
Atlantic,  Caribbean,  and  C7uif  Fishery 
Management  Councils.  The  Advisory 
Committee  shall,  to  the  maximum 
extent  practicable,  consist  of  an 
equitable  balance  among  the  various 
groups  concerned  v^dth  these  fisheries. 

Each  member  of  the  Advisory 
Committee  appointed  under  item  (1) 
above  shall  serve  for  a  term  of  2  years 
and  shall  be  eligible  for  reappointment. 
Members  of  the  .\dvisor>'  Committee 
may  attend  all  pubUc  meetings  of  the 
ICCAT  Conunission.  Council,  or  any 
Panel  and  any  other  meetings  to  which 
they  are  invited  by  the  ICCAT 
Commission,  Council,  or  any  Panel.  The 
Advisory  Committee  shall  be  invited  to 
attend  all  nonexecutive  meetings  of  the 
U.S.  Commissioners  to  ICC-^T  and,  at 
such  meetings,  shall  be  given  the 
opportumty  to  examine  and  to  be  heard 
on  all  proposed  programs  of 
investigation,  reports, 
recommendations,  and  regulations  of 
the  ICCAT  Commission  Members  of  the 
Advisorv  Committee  shall  receive  no 
compensation  for  their  services  as  such 
members  The  Secretary  of  Commerce 
and  the  Secretary  of  State  may  pay  the 


necessary  travel  expenses  of  members  of 
the  Advisor)  Committee. 

The  terms  of  18  of  the  20  appointed 
Advisory  Committee  members  expire  on 
December  31, 1996.  The  other  two  terms 
will  expire  on  December  31, 1997.  For 
the  18  appointments  expiring  at  the  end 
of  this  year,  new  appointments  will  be 
made  this  fall  but  will  not  take  effect 
imtil  January  1, 1997. 

Section  971bl  of  the  ATCA  specifies 
that  the  U.S.  Commissioners  may 
establish  species  working  groups  for  the 
purpose  of  providing  advice  and 
recommendations  to  the  U.S. 
Commissioners  and  the  Advisory 
Committee  on  matters  relating  to  the 
conservation  and  management  of  any 
highly  migratory  species  covered  by  the 
ICCAT  Convention.  Any  species 
working  group  shall  consist  of  no  more 
than  seven  members  of  the  Advisory 
Committee  and  no  more  than  four 
scientific  or  technical  personnel,  as 
considered  necessary  by  the 
Commissioners.  Currently,  there  are 
four  species  working  groups  advising 
the  Advisory  Committee  and  the  U.S. 
Commissioners.  Specifically,  there  is  a 
Bluefin  Txma  Working  Group,  a 
Swordfish  Working  Group,  a  Billfish 
Working  Group,  and  a  BAYS  (Bigeye, 
Albacore,  Yellowfin,  and  Skipjadt) 
Working  Group.  Technical  advisors  to  a 
species  working  group  serve  at  the 
pleasure  of  the  U.S.  Commissioners; 
therefore,  the  Commissioners  can 
choose  to  alter  appointments  at  any 
time. 

Nominations  to  the  Advisory 
Committee  or  to  a  species  working 
group  should  include  a  letter  of  interest 
and  a  resume  or  curriculum  vitae. 
Letters  of  recommendation  are  useful 
but  not  required.  Self-nominations  are 
acceptable.  When  making  a  nomination, 
please  clearly  specify  which 
appointment  (Advisory  Committee 
member  or  technical  advisor  to  a  species 
working  group)  is  being  sought. 
Requesting  consideration  for  placement 
on  both  the  Advisory  Conmiittee  and  a 
species  working  group  is  acceptable. 
Those  interested  in  a  species  working 
group  technical  advisor  appointment 
should  indicate  which  of  the  four 
working  groups  is  preferred.  Placement 
on  the  requested  species  working  group, 
however,  is  not  guaranteed. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  August  1. 1996. 
Nancv  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Dor  <)6-20131  Filed  6-6-96;  8:45  ami 
BILUNC  CODE  SI10-2a-F 


n.D  073096q 

Gulf  of  Mexico  Fishery  Managemeof 
Council,  P^jbttc  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Golf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  a  pubUc  meeting. 

DATES:  This  meeting  will  be  held  on 

August  29, 1996,  from  8:30  a.m  to  3:00 

p.m. 

ADDRESSES:  This  meeting  will  be  held  at 

the  Radisson  Inn  New  Orleans  Airport, 

2150  Veterans  Memorial  Boulevard. 

Kenner,  LA;  telephone:  504-467-3111. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Co'oncil,  5401 
West  Kennedy  Boulevard.  Suite  331, 
Tampa,  FL  33609. 
FOR  FURTHER  INFORMA"nON  CONTACT: 
Richard  Hoogland,  Biologist,  telephone: 
813-228-2815. 

SUPPLEtrafTARY  INFORMATION:  A  panel  of 
concerned  representatives  of 
Mississippi  and  Louisiana  recreational 
and  commercial  fishing  groups, 
conservation  organizations,  academia 
and  state  and  feideral  resource  agencies 
will  gather  to  review  and  discuss  marine 
fishery  habitat  issues. 

The  Mississippi/Louisiana  group  is 
part  of  a  three-unit  Habitat  Protection 
Advisory  Panel  (AP)  to  the  Gulf  of 
Mexico  Fishery  Management  Council 
The  principal  role  of  the  advisory 
panels  is  to  assist  the  Council  in 
attempting  to  maintain  optimum 
conditions  within  the  habitat  and 
ecosystems  supporting  the  marine 
resources  of  the  Gulf  of  Mexico. 
Advisory  panels  serve  as  a  first  alert 
system  to  call  to  the  Council  s  attention 
proposed  projects  being  developed  and 
other  activities  which  may  adversely 
impact  the  Gulf  marine  fisheries  and 
their  supportii^  ecosystems.  The  panels 
may  also  provide  advice  to  the  Council 
on  its  poUcies  and  procedures  for 
addressing  environmental  affairs. 

At  this  meeting,  the  AP  will  review 
coastal  restoration  projects  in  Louisiana, 
oil  spill  response  and  natural  resource 
damage  assessment,  hypoxia  in  the  Gulf 
and  ways  to  address  it,  and  Mississippi 
River  water  diversion  projects. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Council  (see 
ADDRESSES) 

Special  Accommtxiaiions 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
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aLJtiiiary  tu^is  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
AOORESSCS)  by  August  22. 1996. 

Dated:  July  31. 1996. 
Richard  W.  Surdi. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Nationa] 
Marine  Fisheries  Service 
[FR  Doc.  96-20134  Filed  ft-6-96;  8:45  am] 
MJJNQ  COOe  9615.42-^ 


P.D.  073096B1 

Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 

Service  {NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council  and  its  advisory 
entities  will  hold  public  meetings. 
DATES:  The  Council  meeting  will  be 
held  August  20-23, 1996.  It  will  begin 
on  August  20,  at  8  a.m.  in  a  closed 
session  (not  open  to  the  public)  to 
discuss  litigation.  The  open  session 
begins  at  8:30  a.m.  The  Council  meeting 
reconvenes  at  8  a.m.  August  21,  and  will 
adjourn  when  Council  business  has 
been  completed.  Other  advisory 
meetings  will  be  held  August  18-22, 
1996.  Se«  SUPPLEMENTARY  INFORMATION 
for  meeting  agendas 

ADDRESSES:  The  meetings  will  be  held  at 
the  Red  Lion  Hotel  -  Columbia  River, 
1401  North  Hayden  Island  Drive, 
Portland.  OR  97217;  telephone:  (503) 
283-2111. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
telephone:  (503)  326-6352 
SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Coimcil 
agenda: 

A.  Call  to  Order 

B.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee, 

2.  Status  of  legislation, 

3.  SimMnary  of  Coimcil  Chairs' 
meeting. 

4.  Anchovy  biomass  and  quotas  for 
1996-1997. 

5.  Research  and  data  needs,  and 

6.  Composition  of  Scientific  and 
Statistical  Committee,  Advisory  Panel, 
and  Habitat  Steering  Group. 

C.  Salmon  Management 

1.  Sequence  of  events  and  status  of 
fisheries,  and 

2.  Plan  amendments. 


D.  Habitat  Issues 

1.  Report  of  the  Steering  Group. 

E.  Pacific  Halibut  Management 

1.  Report  on  the  July  1996  interim 
meeting  of  International  Pacific  Halibut 
Commission,  and 

2.  Proposed  changes  to  regulations  for 
1997. 

F.  Groundfish  Management 

1 .  Limited  entry  fixed  gear  sablefish 
endorsement  (Plan  Amendment), 

2.  Limited  entry  fixed  gear  sablefish 
harvest  regime  for  1997, 

3.  Status  of  regulations, 

4.  Status  of  fisheries  and  inseason 
adjustments, 

5.  Limited  Entry  Vessel  Platoon 
System, 

6.  Preliminary  stock  assessments, 
harvest  levels  and  other  specifications 
for  1997, 

7.  Pacific  whiting  allocation,  season 
framework,  and  salmon  bycatch, 

8.  California  gillnet  regulations  in  the 
exclusive  economic  zone, 

9.  Restrictions  on  limited  entry  permit 
transfers, 

10.  Landing  and  disposition  offish 
exceeding  trip  limits,  and 

11.  Other  proposed  measures  for 
1997.  if  any. 

Other  meetings: 

The  Groundfish  Subcommittee  of  the 
Scientific  and  Statistical  Committee  will 
meet  on  August  18,  at  7  p.m. 

The  Groundfish  Management  Team 
will  convene  on  August  19,  at  8  a.m.  to 
address  groundfish  management  items 
on  the  Council  agenda. 

The  Habitat  Steering  Group  will 
convene  on  August  19,  at  10  a.m. 

The  Scientific  and  Statistical 
Committee  will  convene  on  August  1 9, 
at  8  a.m.  and  August  20,  at  8  a.m.  to 
address  scientific  issues  related  to 
Council  agenda  items. 

The  Budget  Committee  will  convene 
on  August  19,  at  2  p.m.. 

The  Groundfish  Advisory  Subpanel 
will  convene  on  August  20,  at  8  a.m. 
and  will  continue  to  meet  on  August  21, 
and  on  August  22. 

The  Enforcement  Consultants  meet  on 
August  20,  at  7  p.m.  to  address 
enforcement  issues  related  to  Council 
agenda  items. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  after 
July  26, 1996. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
^  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 


Dated  .August  1.  1996. 
Richard  VV.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-20133  Filed  &-6-96:  8:45  am) 

aiLUNO  CODE  3S10-22-F 

n.D.  080196A] 

Endangered  Species,  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  an 

individual  incidental  take  permit 

(P211K). 

SUMMARY:  Notice  is  hereby  given  that 
the  Oregon  Department  of  Fish  and 
Wildlife  at  Portland,  OR  (ODFW)  have 
applied  in  due  form  for  a  permit  that 
would  authorize  an  incidental  take  of  an 
endangered  species. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before 
Septembers.  1996. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR8, 
N'MFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  ODFW 
requests  a  pemiit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
ESA-hsted  fish  and  wildhfe  permits  (50 
CFR  parts  217-227). 

ODFW  (P211K)  requests  a  5-year 
permit  for  an  annual  incidental  take  of 
resident,  fluvial,  and  anadromous, 
endangered,  Umpqua  River  cutthroat 
trout  [Oncorhynchus  clarki  clarkf) 
associated  with  the  state  of  Oregon's 
recreational  and  commercial  fisheries  in 
the  Umpqua  River  Basin.  ODFW  is 
charged  by  statute  with  the  management 
and  protection  of  the  fish  and  wildlife 
resources  of  the  State.  .■\n  individual 
incidental  take  permit  is  requested  since 
ODFW  is  responsible  for  establishing 
the  State's  fishmg  regulations  and 
controls  fishmg  activities  by  issuing 
licenses  to  citizens. 
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Resident  (non-nugrator\)  cutthroat 
trout  are  present  in  most  small  trlbutan 
streams  to  Smith  River  and  the 
mainstem.  South,  and  North  Umpqua 
Rivers.  Fluvial  (migrating  withui  rivers) 
cutthroat  trout  are  potentialh  present 
throughout  the  entire  mainstem  North 
Umpqua  River  from  the  mouth  to  Soda 
Springs  Dam  during  the  entire  year. 
Fluvial  cutthroat  trout  are  also  present 
in  Smith  River  and  some  of  the  larger 
tributaries  In  the  mainstem  South 
Umpqua  River,  fluvial  cutthroat  trout 
are  potentially  present  above  Jackson 
Creek  year  round.  Due  to  warm  water, 
fluvial  fish  are  believed  to  be  present 
below  Jackson  Creek  and  downstream 
throughout  the  mainstem  Umpqua  River 
only  during  late  fall  through  early 
summer  (November-June).  Fresh  run, 
adult,  searun  cutthroat  trout  first  enter 
the  mainstem  Umpqua  River  in  June 
and  July  and  proceed  upstream  into 
cooler  tributary  streams.  Kelts  (fish  that 
have  spawned)  drop  out  of  spawning 
tributaries  and  head  back  to  the  estuary/ 
ocean  during  February  through  May. 
Smolts  (juveniles)  migrate  downstream 
through  the  Smith,  North,  South,  and 
mainstem  l.'mpqua  Rivers  during  the 
period  March  through  May. 

ESA-listed  cutihroat  trout  could  be 
exposed  to  various  fisheries  in  the 
Um{>qua  River  Basin.  The  actual 
probability  of  incidental  take  varies 
among  the  fisheries.  Those  species  that 
may  be  present  and  fished  for  in  the 
Umpqua  River  Basin  include  spring 
chinook  salmon,  fall  chinook  salmon, 
coho  salmon,  summer  and  winter 
steelhead  trout,  hatchei7  rainbow  trout, 
smallmouth  bass,  striped  bass,  shad, 
and  white  and  green  sturgeon. 

ODFW  included  a  conservation  plan 
in  their  permit  application  that  includes 
measures  designed  to  minimize  the 
incidental  take  of  ESA-listed  cutthroat 
trout.  One  such  measure  is  the 
termination  of  hatchery  rainbow  trout 
releases  in  areas  of  the  North  and  South 
Umpqua  Rivers  and.  beginning  in  1997, 
closing  all  remaining  trout  angling  in 
the  Umpqua  River  Basin,  except  the 
North  Umf)qua  River  above  Soda 
Springs  Dam  where  cutthroat  trout  do  • 
not  occur.  Other  conservation  measures 
include  closing  sp)awning  habitat  to 
fishing,  maintaining  beneficial  time  and 
area  closures,  {>eriodic  monitoring  and 
evaluation  programs,  regulation 
enforcement,  scientific  research, 
recovery  planning,  and  public 
education. 

Those  individuals  requesting  a 
heanng  (sec  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 


-Administrator  for  Fisheries.  NCAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  August  1,  1996. 
Robert  C.  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc  96-20130  Filed  8-6-96;  8:45  am] 
WLUNG  coot  351&-M-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  lor  Certain 
Cotton,  Wool  and  Man-Made  Fibe' 
Textile  Products  Produced  or 
Manufactured  in  Thailand 

August  1, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  5.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  Intematiunii.  Iraat.-  speciahst. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authonty:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62396,  published  on 
December  6. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 


are  designed  to  assist  only  in  the 

implementation  of  certain  of  their 

provisions. 

TroyaCribb, 

Chairman,  Ctanmittae  for  the  bnpiewentation 

of  Textile  Agreements. 

i  .ommittf*  f«ir  !h»'  impiemt-ntHtmri  of  Textile 
Agreementb 
August  1,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  ^4ovembe^  29. 1995,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1.  1996  and  extends 
through  December  31, 1996. 

Effective  on  August  5, 1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

Subievels  in  Group  il 

338/339 

436 

438 „ 

442 „. 

638/639 

647/648 

1.849,6.%'.  dozen. 
58,498  dozen. 
19.310  dozen. 
21 ,259  dozen. 
2.202,161  dozen. 
1.038,064  dozen. 

1  The  limits  have  not  t^een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implfmentatw 
of  Textile  Agreemen  ts. 
[FR  Doc. 96-20076  Filed  8-6-96:  8:45  am] 

8ILUNG  CODE  3S1(M>M-F 


DEPAPTMEN^  OF  EDUCA^10>>^ 

Notice  c-  P'-oDosc-c!  information 
Collection  Requests 

AGENCY:  ijepaiuneni  of  Education. 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
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DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
7,1996. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sberrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  1   Shemll  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  am  and  8  p.m..  Eastern  time, 
Mondav  through  Fridav. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  L.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick ).  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  pubiic  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  biorden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 


through  the  use  of  information 
technology. 

Dated:  August  1. 1996. 
Kent  H.  Hannamaa, 

Acting  Director,  Information  Resources 
Group. 

Office  of  the  Under  Secretary 

Type  o/flevj'ew;  New. 

Title:  National  "What  Works" 
Evaluation  for  Adult  English-as-a- 
second-language  (ESL)  Students. 

Frequency:  One  time  only. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal 
Government,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1,280;  Burden 
Hours:  563. 

Abstract:  The  Plaiming  and 
Evaluation  Service  is  conducting  a  five- 
year  study  to  describe  and  identify 
effective  ESL  instruction  for  adults  with 
limited  literacy  skills  in  six  states: 
California,  Florida,  Illinois,  New  Jersey, 
New  York  and  Texas.  Phase  1  of  the 
evaluation,  for  which  clearance  is  being 
sought,  is  a  descriptive  study  of  all  adult 
ESL  providers  in  these  states  and 
selected  sites  providing  adult  ESL 
instruction.  The  information  bom.  the 
study  will  be  used  to  develop 
descriptive  profiles  of  the  key  features 
of  adult  ESL  instruction,  to  help  identify 
sites  for  Phase  2  of  the  study,  and  to 
obtain  respondents'  perception  about 
"what  works"  for  low-literate,  adult  ESL 
learners.  Information  will  be  collected 
from  ESL  administrators  and 
instructors. 

(PR  Doc.  96-20052  Filed  8-0-96;  8:45  am] 
BILUNO  CODE  4000-01-P 


Notice  of  Proposes  information 
Collection  Requ»»sts 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  6, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Sti^t,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 


proposed  information  collection 
requests  should  be  addressed  to  Patnck 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  ].  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-8^7-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tihat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Group  publishes  this  notice  containing 
proposed  infonnation  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  August  1.  1996. 
Kent  H.  Harmaman, 
Acting  Director,  Information  Resources 
Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  National  Assessment  of 
Educational  Progress  (NAEP) — 
Assessment  of  Reading,  Writing,  Qvics 
and  the  Arts. 

Frequency:  One-Time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  87,500;  Burden 
Hours:  45,953. 
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Abstract:  The  NAEP,  known  as  the 
Nation  s  Report  Card,  is  the  only 
national  representative  assessment  of 
student  achievement.  It  collects 
nationally  comparable  assessment 
results  which  are  linked  to  student's 
background  characteristics, 
characteristics  of  schools  and  teachers. 
This  clearance  request  is  clearance  for 
the  1997  field  test  and  for  the  1998  full 
scale  study  which  will  focus  on 
achievement  in  reading,  writing,  and 
civics.  In  the  arts,  the  small  scale  but 
nationally  representative  sample  of 
eighth  grade  students  will  be  assessed 
using  materials  which  were  tested  in  the 
1995  field  testing. 

[FR  Doc.  96-20053  Filed  8-6-96;  8:45  am) 
BILLING  CODE  4000-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  GT96-86-000) 

Algonquin  Gas  Transmission 
Company;  Notice  of  Refund  Report 

August  1,  1996 

Take  notice  that  on  July  29, 1996. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  a  report 
of  pursuant  to  Ordering  Paragraph  (C)  of 
the  Commission's  February  22, 1996 
order  in  Gas  Research  Institute  (GRI), 
Docket  No.  RP95-1 24-000. 

Algonquin  states  that  on  June  28, 
1996,  Algonquin  received  its  share  of 
the  GRI  refund  totalling  $760,140.00. 

Algonquin  states  that  on  July  12, 
1996,  each  eUgible  firm  customers  was 
credited  their  pro  rata  share  of  the  GRI 
refund  and  will  be  reflected  on  their 
August  7, 1996  invoice  for  business  on 
Algonquin  during  the  month  of  July 
1996. 

Algonquin  states  that  copies  of  the 
refund  report  has  been  served  upon 
each  of  its  affected  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  8,  1996.  Protests  will  be 

ik>mplete  pipeline 

B-26  


considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  Transco's  fifing  are  on  file  with  ihe 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  96-20042  Filed  8-6-96;  8:45  amj 

BILUNQ  CODE  S717-01-M 


[Docket  No.  TM96-<j-4«-000] 

ANR  Pipeline  Company  Notice  of 

Informal  Technical  Conference 

August ;;,  1996. 

On  March  1, 1996,  ANR  PipeUne 
Company  (ANR)  tendered  for  filing  Fifth 
Revised  Sheet  No.  19,  Fourth  Revised 
Sheet  No.  92.  and  Original  Sheet  No. 
92A  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  to  be  effective 
April  1,  1996.  The  purpose  of  this  filing, 
according  to  ANR,  is  to  comply  with  the 
annual  redetermination  of  the  levels  of 
ANR's  Transporters  Use  (%)  as  required 
by  ANR's  currently  effective  tariff.  The 
result  of  this  redetermination  is  an 
overall  increase  in  the  fuel  use 
percentages  that  comprise  ANR's  fuel 
matrix  applicable  to  transportation 
service  on  its  transmission  facihties.  On 
March  28, 1996,  the  Commission  issued 
a  letter  order  which  required  ANR  to 
submit  certain  workpapers  and 
reconciUations  of  data  supporting  its 
filing.  On  April  29. 1996,  ANR 
submitted  the  requested  information. 

Upon  review  of  the  information 
submitted  by  ANR,  on  June  28,  1996, 
Staff  requested  certain  additional 
information.  By  letter  dated  July  12, 
1996,  ANR  responded  to  Staffs  data 
request. 

Upon  review  of  the  filing  herein  and 
the  additional  information  submitted  by 
ANR,  the  Staff  has  determined  that  it 
will  hold  an  informal  technical 
conference  on  this  matter.  In  addition, 
several  other  parties  have  requested 
such  a  conference.  A  technical 
conference  will  therefore  be  held  at  1:30 
p.m..  August  14,  1996.  at  888  First 
Street,  N.E.,  Washington,  D.C.  in  Room 
3M-2A.  The  parties  should  be  prepared 
to  support  their  conclusions  with 
specific  references  to  the  work  papers 
and  information  that  have  been 
provided  to  the  Commission.  Questions 
about  this  conference  should  be  directed 


to  Harris  Wood.  (202)  208-0224.  or 

Louis  Lieb  (202)  208-0012. 

Linwood  \    »n  at  son,  Jr., 

Acting  Secretary'. 

(FR  Doc.  96-20098  Filed  8-6796;  8:45  am] 

BtUJNG  CODE  (TIT-OI-M 


[Docket  No.  C»9e  ^66  ->D0) 

Columbia  Gas  'M'^-.sniSsion 
Corporation;  Notice  c  Pet^t'c-  for 
Declaratof^  Orde'  a  no  '-  Dpiication  tor 
Certificate 

August  1. 1996. 

Take  notice  that  on  July  26. 1996, 
Columbia  Gas  Transmission  Corporation 
(Colxmibia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25325- 
1273,  filed  in  Docket  No.  CP96-668-000 
a  petition  pursuant  to  Section  16  of  the 
Natural  Gas  Act  (NGA)  and  Rule 
207(a)(2)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.207 
(a)(2)),  requesting  that  the  Commission 
issue  an  order  declaring  that  certain 
existing  facilities  now  functionafized  as 
gathering  facilities  should  be 
refunctionaUzed  as  transmission 
facihties.  Columbia's  filing  also  is  an 
application  pursuant  to  Section  7(c)  of 
the  NGA  for  a  certificate  to  operate  the 
facilities  as  jurisdictional  transmission 
facihties,  all  as  more  fully  set  forth  in 
the  petition  and  apphcation  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  states  that,  in  a  related 
apphcation  filed  in  Docket  No.  CP96- 
386-000  on  April  29,  1996,  to  spin- 
down  certain  of  its  gathering  facihties  to 
Columbia  Natural  Resources,  Inc.  (CNR), 
it  mentioned  that  it  would  be  filing  the 
instant  petition  to  refunctionalize 
certain  gathering  facilities  to 
transmission.  Colimibia  advises  that 
some  of  these  facilities  are  located 
between  facilities  to  be  sold  to  CNR  and 
Columbia's  transmission  facihties. 
Columbia  comments  that  such 
refunctionahzation  would  eliminate  the 
possibihty  that  a  shipper  would  pay 
gathering  charges  to  both  CNR  and 
Columbia  if,  prior  to  the  proposed 
abandonment,  only  one  such  gathering 
charge  would  have  been  paid. 

Further,  Columbia  states  that,  since 
the  following  facihties  for  which  it 
seeks  refunctionahzation  would  serve  a 
transmission  function,  Columbia  is 
requesting  that  they  be  certificated  as 
jurisdictional  transmission  facihties: 
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B-125                                                          .  .. 
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802859 
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|vi_21                                                        „ 

PW-4534 .'._ 

PW-4645 

B- 18  Loop  - 

P-118 
P-137 

PW-4661 

* 
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Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  and  application  should  on  or 
before  August  22,  1996,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests  , 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanfs  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Pro<:edure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  the 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  96-20039  Filed  8-6-96;  8:45  am] 

8ILUNG  CODE  6717-01-M 


[Docket  No.  Pf<i^  408^11]' 

ColiifT>b<3  Gas  '>ansmission 
Corporation,  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  1. 1996. 

Take  notice  that  on  July  29, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  the  following  changes  to 
its  FERC  Gas  Tariff  effective  June  6, 
1996. 

Substitute  Tktrd  Revised  Sheet  No.  374 

On  June  5, 1996,  Columbia  filed 
revised  tariff  sheets  to  comply  with  the 
Commission's  Order  on  Rearing  issued 
May  21, 1996  in  docket  No.  RP95-408- 
009.  The  Commission  issued  a  letter 
order  on  July  19,  1996  (Letter  Order) 
accepting  the  revised  tariff  sheets 
effective  June  6, 1996,  subject  to  certain 
conditions.  The  Letter  Order  required 
additional  modifications  to  the  tariff 
language  of  Section  16.5(h)  of  the 
General  Terms  and  Conditions  of 
Columbia's  tariff  to  assure  compliance 
with  the  Commission's  May  21,  1996 
Order  on  Rehearing.  The  instant  filing 
revises  Section  16.5(h)  to  comply  with 
the  Letter  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  v«rith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriation  action 
to  be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wateea,  Jr., 
Acting  Secretary. 
[PR  Doc.  96-20044  Filed  8-6-96;  8:45  am) 

BILLINQ  COOC  fZIT-ai-M 


[Docket  Nos.  TQ96-6-23-000  and  TM9e-13- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Cas  Tariff 

August  1,  1996. 

Take  notice  that  on  July  30, 1996 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets  in  the 
above  captioned  dockets,  with  a 
proposed  effective  date  of  August  1, 
1996. 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Section  23  of  the  General 
Terms  and  Conditions  of  ESNG's  Gas 
Tariff  to  reHect  changes  in  ESNG's 
jurisdictional  rates  The  effective  sales 
rates  set  forth  herein  reflect  a  decrease 
of  $1.5746  per  dt  in  the  Demand  Charge 
as  measured  against  the  corresponding 
rates  in  Docket  No.  TQ96-7-23-000,  et. 
al.,  a  regularly  scheduled  Quarterly  PGA 
filed  on  July  2,  1996  for  rates  proposed 
to  be  effective  August  1.  1996. 

ESNG  states  that  the  instant  filing  also 
tracks  rates  attributable  to  storage 
services  purchased  from 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  The  tracking 
portion  of  this  filing  is  being  made 
pursuant  to  Section  24  of  the  General 
Terms  and  Conditions  of  ESNG's  FERC 
Gas  Tariff. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protects  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  sen-e  to  make 

protestants  parties  to  the  proceeding. 

.\nv  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  96-20047  Filed  8-6-96;  8:45  ami 

BnOJNQ  CODE  6717-01-M 


[Docket  No  RP96-317-O00] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  1,  1996. 

Take  notice  that  on  July  29.  1996. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 .  the 
following  tariff  sheets  to  become 
effective  September  1,  1996: 

Third  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  59 
Original  Sheet  No.  59A 
Second  Revised  Sheet  No.  60 

Great  Lakes  also  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  2,  the  following  tariff  sheets 
to  become  effective  September  1,  1996: 

Sixth  Revised  Sheet  No.  3-A 
Fourth  Revised  Sheet  No.  224 
Fifth  Revised  Sheet  No.  246 
Sixth  Revised  Sheet  No.  270 
Sixth  Revised  Sheet  No.  295 
Third  Revised  Sheet  No.  615 

Great  Lakes  states  that  the  proposed 
revised  tariff  sheets  are  being  filed  to 
reflect  a  revision  to  the  methodology  for 
allocating  system  fuel  and  other  use  gas, 
and  the  correspc«iding  determination  of 
Transporter's  Use  percentages,  to  reflect 
more  distance  sensitivity.  Great  Lakes 
further  states  that  the  proposed  revised 
tariff  sheets  are  being  filed  to  revise  the 
mechanics  of  its  Transporter's  Use 
mechanism  so  as  to  conform  with  the 
standards  required  by  the  Federal 
Energy  Regulatory  Commission's  Order 
No.  587  issued  July  17,  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.. Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 


will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-20045  Filed  8-6-96;  8:45  am) 

BILUMG  CODE  8717-01-M 


[Docket  Nos.  EL94-45-001  and  OF8S-84- 
006] 

LG&E-Westmoreland  Southampton; 
Order  Granting  Rehearing  in  Part  and 
Denying  Rehearing  in  Part,  and 
Announcing  Policy  Concerning  Non- 
Compliance  With  the  Commission  s  OF 
Regulations 

Issuedjuly  31. 1996. 

On  August  9, 1994.  LG&E- 
Westmoreland  Southampton 
(Southampton)  filed  a  request  for 
rehearing  of  the  Commission's  order 
issued  in  this  proceeding  on  July  7, 
1994.  LGB-E-Westmoreland 
Southampton,  68  FERC  1  61.034  (1994). 
In  that  order,  the  Commission  denied 
the  request  by  Southampton,  the  owner 
of  a  topping-cycle  cogeneration  facility, 
for  waiver  of  the  Commission's 
operating  standard  appUcable  to 
qualifying  cogeneration  facilities,  see  18 
CFR  §  292.205  (1995).  for  calendar  year 
1992. 

We  will  deny  rehearing  to  the  extent 
Southampton  asks  us  to  upset  our 
decision  to  deny  its  request  for  waiver 
of  section  205  of  the  Federal  Power  Act 
(FPA)  to  excuse  its  non-compliance 
during  calendar  year  1992  with  the 
Commission's  requirements  for 
qualifying  facility  (QF)  status.  We  will 
grant  rehearing  to  the  extent 
Southampton  asks  us  to  allow  it  to 
remain  exempt  during  that  year  from  the 
other  requirements  of  the  FPA,  as  well 
as  certain  other  federal  and  state 
regulation.  Because  this  is  just  one  of 
several  pending  cases  that  present  the 
Commission  with  the  question  of  how  to 
regulate  previously  certificated  (or  self- 
certificated)  QFs  that  have  been  foimd 
to  be  in  non-compliance  with  the 
Commission's  QF  regulations  during 
some  past  period  of  operation,  and  in 
order  to  encourage  respect  for  and 
compliance  with  those  regulations,  we 
take  this  opportimity  to  annotmce  a 
poUcy  of  general  application  concerning 
the  consequences  of  failing  to  retain  QF 
status. 


Background 

We  discuss  the  backgroimd  of  this 
proceeding  in  detail  in  the  previous 
order.  In  brief,  Southampton  owns  a 
62.6  MW  topping-cycle  cogeneration 
facility  located  in  Franklin,  Virginia  that 
failed  to  meet  the  Commission's 
operating  standard  for  qualifying 
cogeneration  facilities  during  calendar 
years  1991  and  1992.  Southampton 
previously  was  granted  limited  waiver 
to  excuse  non-compliance  for  calendar 
year  1991.  In  this  proceeding, 
Southampton  requested  an  additional 
waiver  to  excuse  non-compliance  for 
calendar  year  1992.  Southampton 
sought  to  justify  a  second  waiver  on  the 
fact  that,  among  other  things,  the  focility 
was  engaged  in  start-up  and  testing 
operations  during  a  portion  of  1992,  and 
that  the  third- party  plant  operator 
mistakenly  delivered  (without 
Southampton's  knowledge)  steam 
produced  in  a  non-sequential  manner  to 
the  thermal  host. 

The  Commission,  after  balancing  all 
relevant  considerations,  found  this 
explanation  to  be  insufficient  to  justify 
a  second  waiver  of  its  QF  requirements. 
The  Commission  found  particularly 
troubling  the  fact  that  Southampton,  in 
justifying  waiver  for  calendar  year  1991, 
previously  represented  to  the 
Commission  that  it  expected  to  comply 
with  all  applicable  QF  requirements 
during  calendar  year  1992  and  later 
years.  The  Commission  also  foimd  that 
the  circumstances  leading  to 
Southampton's  second  waiver  request 
were  not  entirely  outside  of  its  control: 
"We  believe  that  the  Commission 
should  not,  through  its  waiver  authority, 
insulate  a  QF  from  the  risks  of  non- 
performance due  to  operator  error  or 
poor  management."  68  FERC  at  61,113. 

Finally,  the  Commission  noted  that 
Southampton  may  have  operated  as  a 
public  utility  within  the  meaning  of  the 
Federal  Power  Act  (FPA)  during  the 
period  of  time  in  which  it  failed  to 
comply  wi\h  the  Commission's 
operating  standard.  For  this  reason,  the 
Commission  directed  Southampton  to 
"show  cause  why  it  should  not  be 
required  to  file  appropriate  rate 
schedules  with  the  Commission 
reflecting  sales  for  resale"  to  its  utility- 
purchaser.  68  FERC  at  61,113  n.9. 

Request  for  Rehearing  and  Responses 

On  rehearing,  Southampton  argues 
that  the  Commission  should  have 
granted  waiver  for  calendar  year  1992.' 


'  Also  on  August  9,  1994,  when  it  Gled  iu 
rehearing  request.  Southampton  filed  a  motion  to 
treat  its  request  for  rehearing  as  if  it  had  been  filed 
on  time,  i.e..  on  August  8,  1994.  Southampton 

Continued 
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In  support,  Southampton  states  that  the 
Commission  may  have  misunderstood 
the  circumstances  of  its  failure  to  satisfy 
the  Commission's  operating  standard  for 
QF  status.  Southampton  explains  that 
its  non-compliance  was  due  not  to  the 
actions  of  any  of  its  own  employees,  but 
rather  those  of  an  entirely  separate 
corporate  entity,  UC  Operating  Services. 
Southampton  states  that  the  third-party 
operator  of  its  faciUty  during  the  time  in 
question  was  an  experienced  operator  of 
generating  facilities.  For  this  reason, 
Southampton  argues  that  it  was  entitled 
to  rely  on  UC  Operating  Services  to 
operate  the  QF  in  compliance  with  the 
Commission's  technical  requirements. 

Southampton  argues  that  in  the  past 
the  Commission  has  granted  waiver  of 
its  technical  QF  requirements  except 
where  there  has  been  a  willful  or 
knowing  violation  of  the  Commission's 
QF  standards.  Southampton  argues  that 
here  there  was  no  such  wrillful  or 
knowing  violation.  Southampton  also 
points  out  that  both  the  Commission 
and  Virginia  Power  would  have 
remained  unaware  of  the  failure  to 
comply  with  the  operating  standard 
absent  Southampton's  application  for 
waiver:  Southampton  argues  that  this 
fact  should  have  been  considered  in  its 
favor. 

In  the  alternative,  Southampton  asks 
the  Commission  to  grant  it  a  conditional 
waiver.  Specifically,  Southampton  asks 
that  it  be  allowed  to  refund  to  Virginia 
Power  the  difference  between  the 
avoided  cost  rates  it  charged  diuing  the 
period  of  non-comphance  and  the  cost- 
based  rates  which  otherwise  would  have 
been  permitted  under  the  FPA. 
Southampton  argues  that  such  a  refund 
represents  an  appropriate  remedy  for  its 
non-compliance  and  that  there  is  no 
compelling  reason  to  compound  its 
'punishment"  by  also  withholding  the 
regulatory  exemptions — from  most 
sections  of  the  FPA,  from  the  Public 
Utihty  Holding  Company  Act  (PUHCA) 
and  from  certain  state  laws  and 
regulations  (pertaining  to  electric  utility 
rates  and  financial  and  organizational 
regulation) — otherwise  available  to  QFs 
under  the  Commission's  regulations,  see 
18  CFR  §§  292.601,  292.602  (1995). 
Southampton  expresses  particular 
concern  with  the  possible  loss  of  its 
PUHCA  exemption,  explaining  that 
such  a  loss  may  undermine  the  ability 
of  affihates  of  its  owners  to  remain  in 


explains  that,  due  to  "photocopying  equipment 
malfunctions."  its  courier  did  not  arrive  at  the 
Conunission  to  61e  its  rehearing  until  5:02  p.m.  on 
August  8.  1994.  after  the  close  of  business.  On 
August  23.  1994.  Virginia  Electric  &  Power 
Company  (Virginia  Power),  the  utility-purchaser  of 
Southampton-generated  power,  filed  an  answer  in 
opposition  to  Southampton's  motion. 


compliance  with  the  QF  ownership 
requirements,  see  18  CFR  §  292.206 
(1995). 

On  August  24,  1994,  Virginia  Power 
filed  a  response  to  Southampton's 
request  for  rehearing,  as  well  as  a 
modon  for  leave  to  respond  to  the 
request  for  rehearing.  Virginia  Power 
argues,  among  other  things,  that  the 
Commission  did  not  apply  a  new  policy 
in  denying  Southampton's  request  for 
waiver.  Virginia  Power  also  argues  that 
the  requested  "conditional"  waiver  is 
based  on  speculative  claims  as  to  the 
dire  consequences  of  an  outright  denial 
of  waiver,  and  should  not  be  granted  to 
the  economic  detriment  of  Virginia 
Power's  ratepayers. 

On  September  8, 1994,  Westmoreland 
Coal  Company,  Westmoreland  Energy, 
Inc  and  Westmoreland-Franklin,  Inc. 
(together,  the  Westmoreland 
Companies)  filed  a  pleading  in  support 
of  Southampton's  request  for  rehearing 
or  conditional  waiver.  The  three 
Westmoreland  entities  state  that  they 
have  an  indirect  partnership  interest  in 
Southampton  and,  accordingly,  could  be 
subjected  to  a  host  of  federal  and  state 
regulations  and  liabilities  for  a  past 
period  of  non-compliance  if  waiver  is 
denied. 

On  October  18, 1994  and  on  October 
24,  1994,  respectively,  the  Electric 
Generation  Association  (EGA)  and  the 
National  Independent  Energy  Producers 
(NIEP)  filed  letters  in  this  proceeding  in 
support  of  the  alternative  request  for 
conditional  waiver. 

On  November  7,  199^,  the  California 
Public  Utilities  Commission  (California 
Commission)  filed  a  letter  in  response  to 
the  letters  of  EGA  and  NIEP.  The 
California  Commission  argues,  among 
other  things,  that  the  only  remedy  for 
QF  non-compliance  that  would  fairly 
protect  ratepayers  is  to  require  the  non- 
complying  QF  to  refund  with  interest 
the  difference  between  the  avoided  cost 
rate  paid  by  the  utility  to  the  non- 
complying  QF  and  the  market  rate  that 
the  utility  would  have  paid  for  the 
energy  had  it  not  been  required  to 
purchase  power  from  the  QF  during  the 
period  of  the  QF's  non-compliance.  The 
California  Commission  states  that  a  cost- 
based  rate  for  the  period  of  non- 
compliance that  exceeds  what  the  utility 
would  have  paid  had  it  been  able  to 
respond  to  competitive  market 
opportunities  would  not  be  reasonable 
to  utility  ratepayers. 

Finally,  on  December  21, 1995, 
Southampton  filed  a  motion  for 
settlement  conference.  Southampton 
states  that  it  believes  that  the  arguments 
set  forth  in  its  request  for  rehearing  are 
compelling.  It  nevertheless  suggests  that 
the  convening  of  a  settlement 


conference,  at  which  it  is  prepared  to 
present  a  proposal  "which  it  believes 
would  accommodate  the  interests  of  all 
concerned,  including  Virginia  Power,  its 
ratepayers  and  the  public"  (Motion  at 
4).  would  speed  Commission  resolution 
of  this  case. 

Discussion 

Under  the  circumstances  presented 

herein,  we  wall  accept  Southampton's 
request  for  rehearing  as  if  it  had  been 
timely  filed  on  August  8,  1994.  In 
addition,  we  will  consider  all 
supplemental  pleadings  and  letters  filed 
in  this  proceeding  (which  we  have 
added  to  the  public  record  in  these 
proceeuings),  m  order  to  complete  the 
arguments  of  the  parties  and  to  assist  in 
our  resolution  of  the  issues  presented. 

Southampton 's  Request  for  Rehearing 

As  an  initial  matter,  we  will  deny 
Southampton's  request  for  rehearing  to 
the  extent  we  decline  to  upset  our  prior 
decision  to  deny  its  request  for  waiver 
for  calendar  year  1992  Southampton 
has  not  presented  any  arguments  on 
rehearing  that  suggest  to  our  satisfaction 
that  our  balancing  of  relevant  factors 
improperly  tilted  in  favor  of  a  denial  of 
waiver. 

We  are  not  persuaded  by 
Southampton's  argument  on  rehearing 
that  the  waiver  decision  should  be 
motivated  by  whether  the  operators  of 
its  facility  were  its  own  employees  or 
those  employed  by  "an  experienced" 
third-party  contractor.  In  either  event, 
the  QF  owner  cannot  abdicate  its 
ongoing  obligation  to  ensure  compliance 
with  the  Commission's  QF 
requirements.  This  is  especially  true 
where,  as  here,  the  QF  ovraer  already 
has  received  a  Commission  waiver  to 
excuse  non-compliance  during  a 
previous  period  of  non-compUance 
(here,  calendar  year  1991).  In  Ught  of 
Southampton's  representation  to  the 
Commission,  in  support  of  waiver  for 
calendar  year  1991,  that  it  expected  to 
be  back  in  compliance  for  calendar  year 
1992  and  later  periods,  we  believe  that 
Southampton  had  a  responsibility — 
which  it  failed  to  exercise — to  be 
especially  vigilant  in  ensuring  QF 
compliance.  In  these  circumstances,  we 
beheve  it  is  no  excuse  for  Southampton 
to  claim  that  its  non-comphance  was 
neither  willing  nor  knowing;  it  should 
have  taken  appropriate  steps  in  these 
circumstances  to  understand  the 
operation  of  its  facihty  at  all  relevant 
times  to  ensure  compliance. 

We  will,  however,  grant  rehearing  to 
the  extent  that  we  will  grant 
Southampton's  request  that  it  retain 
most  of  the  exemptions  from  federal  and 
state  regulation  otherwise  available  to 


UMI 
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QFs  under  the  Commission's 
regulations  The  one  exemption  we  will 
deny  is  the  obligation  that  Southampton 
file  for  Commission  review,  under 
section  205  of  the  FPA.  the  rates  it 
charged  Virginia  Power  dunng  calendar 
vear  1992  for  wholesale  power  sales  m 
interstate  commerce. 

We  base  this  latter  decision  on  a 
general  policy  we  now  announce  to 
guide  our  resolution  of  all  pending  and 
future  cases  of  QF  non-compliance.  We 
believe  it  is  important  at  this  time  to 
explain  the  consequences  of  a  denial  of 
QF  status.  We  take  this  action  at  this 
juncture  to  encourage  QFs  to  be  as 
vigilant  as  possible  in  promptly 
detecting  possible  non-compliance  and 
m  alerting  the  Commission  as  to 
possible  non-compliance.  Our  concern 
is  that  if  we  do  not  articulate  a  clear 
policy  as  to  the  consequences  of 
unexcused  non-comphance,  QFs  will 
not  exercise  such  vigilance. 

Below,  we  explaan  this  general  policy. 
We  then  apply  it  to  the  circumstances 
of  this  particular  case. 

General  Policy  With  Respect  to  Non- 
Compliance  With  the  Commission 's  QF 
Regulations 

Rate  Review 

,\s  to  the  rates  for  power  sales  during 
a  period  of  non-comphance  with  the 
Commission's  QF  requirements,  we 
believe  it  is  appropriate  to  distinguish 
between  the  following  circumstances: 
(1)  where  the  parties  contemplated  in 
the  power  sales  agreement  that  QF 
status  would  be  maintained  during  the 
entire  term  of  the  agreement;  and  (2) 
where  the  parties  contemplated  in  the 
power  sales  agreement  that  QF 
compliance  might  not  be  maintained 
during  the  entire  term  of  the  agreement, 
e.g..  by  negotiating  an  alternative  non- 
compliance rate.  In  the  former  (more 
common]  circumstance,  we  believe  that 
the  just  and  reasonable  rate  for  such 
sales  should  be  no  higher  than  the  price 
the  buyer  would  have  paid  for  energy 
had  it  not  been  required  to  purchase 
from  the  QF  under  our  mandatory 
purchase  requirements  and  instead  had 
made  an  economic  decision  to  purchase 
power  from  the  QF  in  the  hour.  This 
places  the  buyer  in  the  same  position  it 
would  have  faced  had  it  ioiowm  that  it 
was  not  required  to  purchase  the  QF's 
power.  Accordingly,  with  one 
exception,  we  will  use  the  utility 
buver's  economy  energy  (incremental) 
cost  during  the  period  of  non- 
compliance. 2  The  one  exception  will  be 


where  the  QF  contract  rate  was  less  than 
the  utility  buyer's  economy  energy- 
cost.  ' 

As  the  Commission  explained  in 
Medina  Power  Company  72  FERC 
161.224  at  62.038-39  {1995).  there  is  no 
reason  lo  presume  that  the  utility- 
purchaser  would  have  agreed  to 
purchase  QF  power  at  an  avoided  cost 
rate  if,  freed  of  the  perceived  obligation 
to  purchase  QF-generated  power  under 
PURPA,  It  could  have  purchased 
equivalent  amounts  of  power  from 
alternative  sources  at  lower  prices.  An 
economy  energy  rate,  in  our  judgment, 
places  the  utility-purchaser  (and  its 
ratepayers)  in  no  worse  a  position  than 
if  it  had  knowm  at  the  time  of  purchase 
that  its  "QF"  supplier  would  be 
adjudged  to  be  out  of  compliance  with 
the  Commission's  QF  requirements. 
Similarly,  such  a  rate  places  the  "QF" 
in  the  same  position  as  if  it  had  known 
at  the  relevant  time  that  it  would  not  be 
eligible  for  QF  status  during  a  particular 
period  of  non-compliance  and  would 
not  be  entitled  to  compel  a  purchase  at 
the  purchasing  utihty's  avoided  cost. 

We  agree  with  the  California 
Commission  that  a  fully  allocated  cost- 
based  rate  is  not  appropriate  during  the 
period  of  non-compliance  when  the 
parties  were  operating  under  the 
assumption  that  the  seller  would  remain 
a  QF  during  the  entire  term  of  their 
power  purchase  agreement  (and  thus 
did  not  contractually  provide  for  an 
alternative  non-compliance  rate). 

Further,  a  QF  should  not  be  able  to 
charge  a  fully  allocated  cost-based  rate 
if  it  represented  to  the  Commission  and 
to  the  utility-purchaser  that  it  would 
operate  in  accord  writh  the 


^  We  believe  that  in  the  majority  of  case*  any 
attempt  to  replicate  actual  market  conditions  during 
past  periods  would  be  a  difficult  and  time 
consuming  procedure.  Moreover,  data  about  the 


actual  economic  decisions  of  the  buyer  can  be 
found  in  its  dispatch  logs.  Except  for  its  must  run 
generating  units  and  nundatory  purchases 
including  QF  purchases,  a  utility  will  evaluate  its 
economic  options  in  each  hour  (energy  purchases 
and  generating  unit  ruiming  costs)  and  select  a 
combination  of  resources  sufficient  to  meet  its  load 
at  the  lowest  overall  cost.  To  set  a  rate  for  sales 
made  during  a  period  of  non<ompliance,  we  will 
adopt  the  highest  cost  option  actually  selected  by 
the  buyer  in  the  hour,  e^.,  the  most  expensive 
energy  purchase  or  unit  running  cost.  This  is 
bscause  the  highest  cost  option  represents  the 
utility's  incremental  cost  in  that  hour.  Such  costs 
represent  a  reasonable  proxy  for  the  market  rate  the 
buyer  would  have  ftaid  during  the  period  of  non- 
compliance. To  the  extent  an  investigation  is 
necessary',  it  would  be  limited  to  determining  the 
purchaser's  actual  energy  costs  during  the  period  of 
oon-compliance. 

'  To  the  extent  the  contract  rate  was  less  than  the 
economy  energy  costs  over  all  the  hours  of  the 
period  of  noncompliance,  the  just  and  reasonable 
rate  will  be  the  contract  rate.  Any  other  result 
would  penalize  ratepayers  due  to  the  bcility's  non- 
compliance with  QF  requirements.  Such  a  perverse 
result  would  not  comply  with  the  requirements  of 
section  21003)  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA),  15  U.S.C.  824a- 3Cb) 
(1994). 


Commission's  QF  requirements.  Such 
an  opportunity,  if  successful,  would  act 
only  to  imdennine  compUance  with  the 
Commission's  QF  requirements.  While 
the  Commission  is  subject  to  the  PURPA 
directive  to  "encourage"  cogeneration 
and  small  power  production,  16  U.S.C 
824a-3(a),  it  also  is  obligated  to  ensure 
that  the  rate  charged  by  the  QF  "shall 
be  just  and  reasonable  to  the  electric 
consumers  of  the  electric  utility  and  in 
the  pubhc  interest"  and  does  not 
"exceed!]  the  incremental  cost  to  the 
electric  utiUty  of  alternative  electric 
energy."'*  16  U.S.C.  824a-3(b)  (1994). 

Finally,  an  economy  energy  rate  is  a 
market-driven  (as  opposed  to  fully 
allocated  cost-based)  rate  that  is  more 
likely  to  reflect  market  conditions  at  the 
time  of  non-compUance  than  would  the 
"old"  avoided  cost  rate.  Accordingly,  an 
economy  energy  rate  wdll  better  protect 
electric  utiUty  purchasers  from 
uneconomic  mandatory  purchases  from 
non-complying  QFs. 

We  recognize  that  a  substitute  rate 
based  on  the  purchasing  utihty's 
economy  energy  costs  may  not  be 
appropriate  in  situations  in  which  the 
parties  in  their  contract  have 
contemplated  the  possibiUty  of  non- 
compUance  with  the  Commission's  QF 
regulations.  We  are  aware  of  QF  power 
purchase  contracts  that  do  not  require 
the  seller  to  remain  a  QF  throughout  the 
term  of  the  power  purchase  agreement 
and  contemplate  continued  p>ower  sales 
during  periods  of  non-compUance  at  a 
negotiated  defatilt  rate.  See  Medina 
Power  Company  (Medina),  71  FERC 
1 61,264,  reh'g  denied,  72  FERC 
1 61,224  (1995)  (instituting  a  hearing  to 
determine  the  reasonableness  of  the 
seller's  rates  on  a  cost  basis,  where  the 
seller  never  has  compUed  with  the 
Commission's  QF  regulations). 

We  beheve  that  it  is  appropriate  to 
continue  to  consider  cases  like  the 
Medina  case,  in  which  the  parties 
contractually  provided  for  continuing 
service  during  periods  of  QF  non- 
compliance at  a  different  rate,  on  a  case- 
by-case  basis. ' 

Regulatory  Exemptions 

Turning  to  the  continuing  availabiUty 
of  the  regulatory  exemptions,  see  18 
C.F.R.  §§  292.601,  292.602  (1995).  we 
agree  with  Southampton  that,  as  a 
general  matter,  there  is  no  compelling 
reason  to  eliminate  all  of  the 
exemptions  from  federal  and  state 


*A5  noted,  the  utility-purchaser's  economy 
energy  costs  during  the  period  of  oon-compliance 
are.  in  effect,  a  measure  of  the  utility's  "incremental 
costs." 

'  In  such  cases,  the  "QP'  should  file  its  proposed 
rate.  «vith  appropriate  support,  vtrith  the 
Commisaion. 
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regiilation  otherwise  applicable  to  QFs, 
assiiming  the  non-compliance  was  not 
marked  by  long  duration  or  frequent 
recurrence.  We  believe  that  the  prospect 
of  a  lower,  substitute  economy  energy 
rate  during  a  period  of  non-compliance 
(in  conjunction  with  whatever 
contractual  remedies  are  appropriate  for 
non-compUance),  or  the  possibility  of 
case-specific  scrutiny  to  determine  a 
just  and  reasonable  rate  where  the 
parties'  contract  provides  for  a  non- 
compliance default  rate,  should  provide 
ample  incentive  for  QFs  to  retain  their 
QF  status.  Similarly,  these  rate  remedies 
also  should  provide  ample  incentive  for 
QFs.  to  the  extent  uncertain  as  to  their 
continuing  compUance,  to  take  the 
initiative  to  seek  Commission  guidance 
as  soon  as  pwssible. 

This  approach  is  entirely  consistent 
with  the  exphcit  language  of  PURPA 
which  provides  in  section  210  that  the 
Commission  has  the  authority  to  grant 
such  exemptions  "in  whole  or  part."  16 
U.S.C.  §824a-3(e)  (1994).  The  same 
section  provides  that  the  Commission 
may  grant  exemptions  from  "any 
combination  of  FPA,  PUHCA  and  state 
regulation  "if  the  Commission 
determines  such  exemption  is  necessary 
to  encourage  cogeneration  and  small 
power  production."  Id.  (emphasis 
added). 

Accordingly,  in  all  cases  in  which  a 
QF  failed  to  comply  with  our  QF 
regulations  during  some  past  period  of 
time,  fails  to  receive  a  waiver  to  excuse 
such  non-compliance,  and  is  now  back 
in  compliance,  we  will  continue  to  grant 
all  of  the  exemptions  otherwise 
applicable  to  QFs  except  for  the  FPA 
section  205  exemption.  *  As  explained 
above,  such  QFs  must  commit  to  FTA 
section  205  rate  regulation  for  the 
period  of  non-compliance. 

For  pending  cases  as  well  as  future 
cases,  we  willgrant  all  of  the  regulatory 
exemptions  (other  than  FPA  rate  review) 
unless  the  non-compUance  is  marked  by 
long  duration  or  frequent  recurrence.  In 
circumstances  where  the  QF  has 
engaged  in  more  than  one  period  of  non- 
compliance, the  QF  will  assimie  a  heavy 
burden  in  demonstrating  that  the  non- 
compliance merits  a  second  waiver. 

Determination  of  Southampton's  Rates 

Applying  this  policy  to 
Southampton's  circumstances,  we  will 
grant  its  request  for  continued 
exemption  during  calendar  year  1992 
from  regulation  under  PUHCA  and  state 


^  We  will  issue  orders  in  the  near  future  that 
apply  this  policy  to  pending  cases  raising  the  non- 
compliance issues.  Of  course,  we  retain  the 
discretion  to  resolve  any  individual  cases  on  any 
peculiar  facts  presented,  such  as  those  resolved 
through  negotiated  settlement. 


utility  laws  and  most  sections  of  the 
FPA,  consistent  with  18  C.F.R. 
§§292.601.  292.602  (1995).  However,  as 
explained  above,  the  extension  of  QF 
regulatory  exemptions  is  subject  to 
Southampton's  obligation  to  submit  for 
Commission  rate  review,  imder  section 
205  of  the  FPA,  the  rates  it  charged  to 
Virginia  Power  during  calendar  year 
1992.  It  also  must  refund  to  Virginia 
Power  the  difference  between  the 
contract  rate  during  that  year  and  the 
Commission-approved  rate,  with 
interest  calculated  pursuant  to  the 
Commission's  regulations,  see  18  C.F.R. 
§  35.19a  (1995). 

We  have  decided  above  that  the  just 
and  reasonable  rate  for  wholesale  power 
service  provided  during  each  hour  of 
the  period  of  non-compHance  (1992) 
should  be  no  higher  than  what  Virginia 
Power  would  have  paid  for  energy  had 
it  made  an  economic  decision  to 
purchase  power  from  Southampton  in 
these  hoxirs. ''  For  this  reason,  we  direct 
Virginia  Power  to  compile  data  from  its 
dispatch  logs  shovsring  the  highest  cost 
option  actually  selected  by  Virginia 
Power  in  the  hour,  e.g.,  the  most 
expensive  energy  purchase  or  unit 
nmning  cost  *  for  each  hour  during  1992 
and  to  submit  a  report  of  such  costs  to 
us  within  45  days  of  the  date  of  this 
order.  To  avoid  questions  about  the 
source  of  such  cost  data,  we  direct 
personnel  from  both  Southampton  and 
Virginia  Power  to  compile  the  data 
jointly  from  Virginia  Power's  system 
dispatch  logs.  We  strongly  encourage 
the  parties  to  reach  agreement  as  to  this 
remaining  rate  issue.  After  we  receive 
the  required  report,  we  will  determine 
whether  further  proceedings  are 
necessary. 

In  light  of  these  procedures,  we  see  no 
need  to  undertake  additional 
"settlement  judge"  procedures  as 
recommended  by  Southampton. 

The  Commission  Orders 

(A)  Southampton's  request  for 
rehearing  is  hereby  accepted  as  if  it 
were  timely  filed. 

(B)  Southampton's  request  for 
rehearing  is  hereby  granted  in  part  and 
denied  in  part,  as  discussed  in  the  body 
of  this  order. 

(C)  Virginia  Power  is  hereby  directed 
to  file  with  the  Commission,  within  45 
days  of  the  date  of  this  order,  a  report 
compiling  its  hourly  economy  energy 
costs  for  1992,  as  discussed  in  the  body 
of  this  order. 


''  See  supra  at  6  &  n.  2. 

'The  highest  cost  in  the  hour  is  the  incremental 
cost  for  that  hour. 


(D)  The  Secretary  is  hereby  directed  to 
publish  a  copv  of  this  order  in  the 
Federal  Register 

Bv  the  Coininission. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  96-20051  Filed  8-6-96;  8:45  am) 
B<LUNG  CODE  6717-01-f> 


[Docket  No.  RP96-31&-000} 

Midwestern  Gas  Transmission 
Company;  Notice  of  Cashout  Report 

August  1,  1996. 

Take  notice  that  on  July  29,  1996, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  its 
cashout  report  for  the  September  1994 
through  August  1995  period. 

Midwestern  states  that  the  cashout 
report  reflects  a  total  cashout  loss 
during  this  period  of  $22,755. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  this  filing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  385.214  and  385  211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  August  8,  1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  96-20046  Filed  8-6-96;  8:45  amj 
B(LUf4G  CODE  6717-01-M 


[Docket  No.  CP-96-683-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Application  To 
Abandon 

August  2,  1996. 

Take  notice  that  on  July  30, 1996, 

Mississippi  River  Transmission 
Corporation  (Applicant),  1600  Smith 
Street,  Houston  Texas  77002,  filed 
pursuant  to  Section  7(b}  of  the  Natural 
Gas  Act,  for  authority  to  abandon,  a 
certificated  transportation  service  with 
El  Paso  Natural  Gas  Company.  The 
service  is  Applicant's  Rate  Schedule  X- 
23  in  its  FERC  Gas  Tariff.  Original 
Volume  No.  2.  Applicant's  proposal  is 
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more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
aiid  open  to  public  inspection 

.■\pplicant  states  that  the 
transportation  ser\-ice  is  no  longer 
needed  and  it  has  canceled  the 
agreement. 

Any  person  desiring  to  be  heard  or 
.make  anv  protest  with  reference  to  said 
application  should  on  or  before  .August 
23.  1996.  file  with  the  Federal  Energy 
Regulalon,-  Commission,  888  First 
Street,  N.E..  Washington.  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission  s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  reqxiired  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Ir., 
Acting  Secretary. 
[FK  Doc.  96-20093  Filed  8-6-96;  8:45  am) 

BILUNQ  CODE  «717-01-M 


[Docket  No.  CP96-661-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

August  1.  1996. 

Take  notice  that  on  July  24, 1996, 
National  Fuel  Gas  Supply  Corporation 


(National  ,Supplyj.  10  Lafayette  Square, 
Buffalo.  New  York  14203.  hied  ir. 
Lkx:ket  No.  CP9b-66 1-000.  a  request 
pursuant  to  §157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authoffization  to  construct 
and  operate  a  new  sales  tap  in  the  Town 
of  Lancaster.  Erie  County,  New  York. 
The  subject  tap  is  proposed  to  render 
service  to  an  existing  firm  transportation 
customer  of  National  Supply,  National 
Fuel  Gas  Distribution  Corporation 
(Distribution).  National  Supply  makes 
such  request,  under  its  blanket 
certificate  issued  in  Docket  No.  CP83— 4- 
000,  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pubbc  inspection. 

National  Supply  states  that  it  intends 
to  deliver  up  to  2,628,000  Mcf  aiuually 
to  Distribution  at  the  new  sales  tap, 
under  National  Supply's  liKl  Rate 
Schedule. 

National  Supply  states  that  the 
volumes  to  be  delivered  at  the  proposed 
tap  will  be  within  the  certificated 
entitlement  of  Distribution,  and  that  the 
proposed  service  will  have  a  minimal 
impact  on  National  Supply's  peak  day 
and  annual  deliveries.  It  is  stated  that 
Distribution  will  reimburse  the 
estimated  $90,000  construclion  cost. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawrn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  96-20049  Filed  8-6-96;  8:45  am) 
BiujNQ  CODE  srir-oi-M 


pocket  No  RP96-^1 9-000] 

National  Fuel  Gas  Supply  Corporation. 
Notice  of  Proposed  Changes  m  FERC 
Gas  Tariff 

August  2, 1996 

Take  notice  that  on  July  30,  1996, 
National  Fuel  Gas  Supply  Corporation 


(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Ninth  Revised  Sheet  No. 
237A  and  Tenth  Revised  Sheet  No. 
23  7B,  vfith  a  proposed  effective  date  of 
August  30, 1996. 

National  proposes  to  flow  through  to 
its  former  RQ  and  CD  customers 
refunds,  including  interest,  received 
from  certain  of  National's  upstream 
pipeline-suppliers  related  to  National's 
Account  Nos.  191  and  186. 

National  states  that  in  accordance 
with  Sections  21  (c)  and  (d)  of  the    . 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff,  National  is 
allocating  the  $169.33  in  commodity 
credit  and  $3,060.20  in  demand  credit 
according  to  the  RQ  and  CD  oistomer's 
commodity  sales  based  on  the  12 
months  ending  July  31,  1993,  and  their 
level  of  demand  determinants  on  July 
31, 1993,  the  day  before  National 
implemented  restructured  services  on 
its  system. 

National  states  that  copies  of  this 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  upon  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania. 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C., 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  and 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations,  Protests  wrill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-20097  Filed  8-6-96;  8:45  am) 

BILUNQ  COOE  CMT-OI-M 


rOockefNo  CP96-65<i-000] 

Northern  Hatura*  3as  Co'^^pany  Notice 
of  Request  Unae'  BianKet 
Authonzatior 

August  1, 1996. 

Take  notice  that  on  July  24, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
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Docket  No.  CP96-659-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Remilatioiis  under  the  Natural  Gas  Act 
(18C;FR  157.205.  157.212]  for 
authorization  to  upgrade  an  existing 
delivery  point,  located  in  Cass  County, 
Nebra.ska,  to  accommodate  increased 
natural  ^as  deliveries  to  UtiliCorp 
United.  Inc.  (UCU),  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82^01-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  intends  to  upgrade  the 
Weeping  Water  #1  TBS  located  in  Cass 
County,  Nebraska.  Northern  states  that 
UCU  has  requested  increased  service  at 
the  Weeping  Water  #1  TBS  to 
accommodate  growth  in  the  area. 
Northern  also  states  that  the  proposed 
increase  in  volumes  to  be  delivered  to 
UCU  at  the  Weeping  Water  #1  TBS  are 
1,39 1  MMBtu  on  a  peak  day  and  152, 
314  MMBtu  on  an  annual  basis. 
Northern  estimates  a  $40,000  cost  for 
upgrading  the  existing  delivery  point. 

•  Northern  advises  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  lime  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
(FR  Doc.  96-20050  Filed  8-6-96;  8:45  ami 

BILUNG  CODE  nW-OI-M 


[Docket  No.  GT96-87-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Refund  Report 

August  1. 1996. 

Take  notice  that  on  July  29,  1996, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  a  report 
pursuant  to  Ordering  Paragraph  (C)  of 
the  Commission's  February  22,  1996 
order  in  Gas  Research  Institute  (GRI), 
Docket  No.  RP95-1 24-000. 

PGT  states  that  the  report  documents 
PGT's  refund  to  its  customers  of 
$1,647,826. 

PGT  states  that  the  refund  is  allocated 
to  each  eligible  firm  customers  based  on 
each  customer's  pro  rata  contributions 
to  PGT's  GRI  surcharge  collections  on 
non-discounted  firm  transportation 
during  1995,  and  has  been  reflected  as 
credits  on  customers  invoices  issued 
July  15  1996. 

PGT  states  that  copies  of  the  refund 
report  has  been  served  upon  PGT's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  8, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Transco's  filing  are  on  file  with  ihe 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  96-20043  Filed  8-6-96;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  CP96-662-000] 

Questar  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

August  1.1996. 

Take  notice  that  on  July  24.  1996, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street,  P.O.  Box  11450,  Salt 
Lake  City.  Utah  84147,  filed  in  Docket 
No.  CP96-662-000  a  request  pursuant  to 
Sections  157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216(b))  for  authorization  to 
abandon,  by  removal,  the  Pace,  Shute 


Creek,  and  Isom  District  Regulator 
Stations  (DRS)  and  appurtenant 
facilities  located  in  Summit  County, 
Utah,  and  Lincoln  and  Uinta  Counties, 
Wyoming,  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-491-000, 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  states  that  Mountain  Fuel 
Supply  Company  (Mountain  Fuel),  the 
only  customer  served  through  these 
facilities,  supports  the  abandonment  of 
the  subject  facilities.  Mountain  Fuel  has 
installed  a  low-pressure  distribution 
line  adjacent  to  the  Pace  and  Isom  DRSs 
to  service  existing  residential  customers 
as  well  as  small  commercial  customers. 
Questar  states  that  these  facilities  are  no 
longer  necessary  because  Mountain  Fuel 
has  bypassed  the  DRS  facilities  and  is 
providing  service  to  these  areas  through 
other  portions  of  Mountain  Fuel's 
existing  distribution  system.  In 
reference  to  its  Shute  Creek  DRS, 
Questar  states  that  .Mountain  Fuel  has 
asserted  that  it  is  removing  its  delivery 
point  facilities  at  the  Shute  Creek  DRS 
and  will  no  longer  provide  natural  gas 
service  to  the  end-ii.ser  at  this  location. 
'  Questar  asserts  that  the  end-user.  Exxon 
Company,  U.S.A.,  has  made  other 
supply  arrangements  for  its  plant-fuel 
requirements.  Questar  notes  that 
Mountain  Fuel  has  not  utiUzed  the 
Shute  Creek  facilities  since  1991. 
Questar  states  that  the  total  gross 
investment  associated  with  the  facilities 
proposed  to  be  abandoned  is  $66,870. 
Questar  asserts  that  it  will  notify  the 
public  service  commissions  of  Utah  and 
Wyoming  of  the  request  under  blanket 
authorization. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  96-20038  Filed  8-6-96;  8:45  am] 

BIUJNO  CODE  mr-oi-M 

[Docket  No,  MT96-2i-H>00; 

Sabine  Pif>e  Line  Comp>any:  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  2,  1996. 

Take  notice  that  on  July  29, 1996, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet 
proposed  to  be  effective  September  1, 
1996: 

Third  Revised  Sheet  No.  289 

Sabine  states  that  the  revised  tariff 
sheet  reflects  a  change  in  operating 
personnel  shared  by  Sabine  and  its 
affiliated  marketing  company. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  18  CFR  385.214  and 
3B5.211  of  the  Commission's  Rules  and 
Regulations.  All  such,  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  96-20095  Filed  8-6-96;  8:45  ami 
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Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Repoft 

August  1. 1996. 

Take  notice  that  on  July  12, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  report  of  Gas  Research  Institute 
(GRI)  refunds  received  by  Transco  for 
the  year  ended  December  31.  1995. 
Transco  states  that  it  refunded 


$3,617,244.00  to  eligible  shippers  based 
on  non-discounted  GRI  demand  paid 
during  the  year  ended  December  31, 
1995. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  8,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Transco's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-20040  Filed  8-6-96;  8:45  am) 

BILLING  CODE  a717-01-M 


(Docket  No   G-^96^/5  -OOC; 

"(■'anscontinentai  Gas  Pipe  Line 
Corporation;  Notice  of  Retuna  Report 

August  1, 1996. 

Take  notice  that  on  July  16,  1996. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refunds  report  summarizing 
refunds  received  from  National  Fuel- 
Penn  York  Division  for  the  period  June 
1, 1995  through  March  31.  1996. 
Transco  states  that  it  refunded 
$170,852.68  due  its  eligible  LSS  and 
SS-2  customers  based  on  refunds  paid 
during  the  period  June  1, 1995  through 
March  31,  1996. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  8,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prote.stants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Transco's  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  96-20041  Filed  8-6-96;  8:45  am] 
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WiiUams  Pspe  Line  Company,  Ncti-ct- 
OP  Tp,(~p„,j^~;  Conference 

August  Z,  199b. 

On  July  5  1996,  the  Commission 
issued  an  order '  in  the  captioned 
docket  requiring,  among  other  things,  a 
technical  conference  on  William  Pipe 
Line  Company's  (Williams)  proposed 
tariffs  and  tariff  supplements.  On  July 
25, 1996,  Williams  filed  a  notice 
pursuant  to  18  CFR  341.13(b) 
withdrawing  the  proposed  tariffs  and 
tariff  supplements  at  issue  in  this 
proceeding.  Therefore,  any  technical     * 
conference  is  deferred  pending  review 
of  Williams'  most  recent  filing. 

Any  questions  concerning  this  notice 
should  be  directed  to  John  M.  Robinson, 
(202)  208-0808,  or  Leon  Smith,  (202) 
208-0505. 

Lin%vood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  96-20094  Filed  8-6-96;  8:45  am) 
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[Protect  No.  2000-0101 

Power  A'~'t^'-j"T\  c'  The  S'ate  ot  New 
York;  Notice-  r-f  Revised  Cooperative 
Consultatior  Process  Team  Meetings 
Associated  w-n  Relicensing  the  St 


Lawrpn; 


;  P    P  *;^  vv  *?  ^   P 


iect 


August  2, 1996. 

The  establishment  of  the  Cooperative 
Consultation  Process  (CCP)  Team  and 
the  Scoping  Process  for  the  relicensing 
of  the  St.  Lawrence-FDR  Power  Project 
were  identified  in  the  NOTICE  OF 
MEMORANDUM  OF 
UNDERSTANDING,  FORMATION  OF 
COOPERATIVE  CONSULTATION 
PROCESS  TEAM,  AND  INITIATION  OF 
SCOPING  PROCESS  ASSOCL\TED 
WITH  RELICENSING  THE  ST. 
LAWRENCE-FDR  POWER  PROJECT 
issued  May  2,  1996,  and  found  in  the 
Federal  Register  dated  May  8, 1996, 
Volume  61,  No.  90,  on  page  20813.  The 
Scoping  Process  will  assist  the  Federal 
Energy  Regulatory  Commission  and  the 
New  York  Department  of  Environmental 
Conservation  in  satisfying  the  agencies' 
requirements  under  the  National 
Environmental  Policy  Act  of  1969  and 


'Williams  Pipe  Line  Company.  76  FERC1 61.023 
(1996). 
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Section  401(a)(1)  of  the  Clean  Water 
Act. 

The  following  is  a  list  of  the  future 
CCP  Team  meetings  that  are  presently 
scheduled  for  the  preparation  of  Draft 
Scoping  Docimient  1. 

August  14-15,  1996 

1  The  CCP  Team  will  meet  to  discuss 
Ecologicai  Resource  issues  from  the 
consoUdated  list  of  the  45  resource 
issues  identified  for  inclusion  in 
Scoping  Document  1.  The  meetings  will 
be  held  at  General  Motors  facilities  in 
Massena,  New  York. 

September  9.  10,  &  11, 1996 

2  The  CCP  Team  will  meet  to  discuss 
the  Recreational  and  Land  Use  Issues 
from  the  consoUdated  list  of  the  45 
resource  issues  identified  for  inclusion 
jp  the  scoping  docimient.  The  meetings 
will  be  held  at  Akwesasne.  New  York. 

October  23-24. 1996 

3  The  CCP  Team  will  meet  to  finalize  the 
Draft  Scoping  Document  1.  The  meeting  will 
be  held  at  Power  Authority  of  the  State  of 
New  York  s  Robert  Moses  Powerhouse  in 
Massena,  New  York. 

November  19-20. 1996 

4.  CCP  meeting  held  at  Power  Authority  of 
the  State  of  New  York's  Robert  Moses 
Powerhouse  in  Massena.  New  YorL 

December  17-18. 1996 

5.  CCP  meeting  held  at  Power 
Authority  of  the  State  of  New  York's 
Robert  Moses  Powerhouse  in  Massena, 
New  York. 

If  you  would  Uke  to  participate  in  the 
meeting  or  need  general  information  on 
the  CCP  Team  and  process,  as  well  as 
the  relicensing  process  contact  any  one 
of  the  following  three  individuals: 

Mr.  Thomas  R.  Tatham.  New  York 
Power  Authority.  212-468-6747,  212- 
468-6272  (fax),  EMAIL: 
Ytathat@IP3GATE.USA.COM 

Mr.  Keith  SiUiman,  New  York  Dept.  of 
Environmental  Conservation,  518- 
457-0986.  518-457-3978  (fax), 
EMAIL:  Silliman@ALBANY.NET. 

Mr.  Thomas  Russo.  Federal  Energy 
Regulatory  Commission.  202-219- 
2791.  202-219-0125  (fax).  EMAIL: 
Thomas.Russo@FERC.FED.US 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  96-20096  Filed  »-6-96;  8:45  amj 
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Western  Area  Power  Administration 

Final  Power  Aiiocation  Procedures  of 
the  Post-2000  Resource  Pool— Pick- 
Sloan  Missouri  Bastn  Program, 
Eastern  Division 

agency:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  final  procedures. 

SUMMARY:  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy,  hereby 
announces  its  Post  2000  Resource  Pool 
Allocation  Procedures  to  fulfill  the 
requirements  of  Subpart  C — Power 
Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
Final  Rule,  10  CFR  905,  pubhshed  at  60 
FR  54151.  The  Post  2000  Resource  Pool 
Allocation  Procedures  are  Western's 
implementation  of  Subpart  C — Power 
Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
Final  RiJe.  Western's  proposed 
procedures  were  published  in  the 
Federal  Register  at  61  FR  2817.  January 
29,  1996  and  revised  and  clarified  in  the 
Federal  Register  at  61  FR  28574,  June  5, 
1996.  Responses  to  public  conmients 
received  pertaining  to  the  proposed 
procedures  are  included  in  this  notice. 
DATES:  The  Post  2000  Resource  Pool 
Allocation  Procedures  will  become 
effective  30  days  irom  the  date  of 
publication  of  this  notice,  and  will 
remain  in  effect  until  December  31, 
2020. 

ADDRESSES:  Information  regarding  the 
Post  2000  Resource  Pool  Allocation 
Procedures,  including  comments, 
letters,  and  other  supporting  documents 
made  or  kept  by  Western  for  the 
purpose  of  developing  the  final 
procedures,  are  available  for  public 
inspection  and  copying  at  the  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration, 
located  at  2900  4th  Avenue  North.  P.O. 
Box  35800.  Billings.  MT  59107-5800. 
SUPPt-EMENTARY  INFORMATJON:  Western 
published  a  notice  of  proposed 
procediu-es  on  January  29.  1996,  to 
implement  Subpart  C— Power  Marketing 
Initiative  of  the  Energy  Planning  and 
Management  Program  Final  Rule,  10 
CFR  905,  published  at  60  FR  54151  in 
the  Federal  Register.  The  Energy 
Planning  and  Management  Program 
(Program),  which  was  developed  in  part 
to  implement  section  114  of  the  Energy 
Pohcy  Act  of  1992,  became  effective  on 
November  20, 1995.  Subpart  C  of  the 
Program  provides  for  the  establishment 
of  project-specific  resource  pools  and 
the  allocation  of  power  from  these  pools 
to  new  preference  customers.  Those 


proposed  procedures,  in  conjimction 

with  the  Eastern  Division.  Pick-Sloan 
Missouri  Basin  Program  Fmal  Post- 1985 
Marketing  Plan  (Post- 1985  Marketing 
Plan)  (45  FR  71860)  will  establish  the 
framework  for  allocating  power  from  the 
resource  pool  to  be  established  for  the 
Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division  (P-SMBP-ED). 

Western  held  public  information  and 
comment  forums  on  the  proposed 
procedures  on  Februan,-  14,  15.  and  16, 
1996.  to  accept  oral  and  written 
comments  on  the  proposed  procedures 
and  call  for  applications.  The  initial 
forma!  comment  period  ended  March  4, 
1996.  On  March  8.  1996.  Western 
published  a  notice  to  extend  the  time 
that  written  comments  and  apphcant 
profile  data  could  be  submitted  until 
April  8,  1996  On  lune  5,  1996,  in  the 
Federal  Register  at  61  FR  28574, 
Western  published  a  30-day  notice  to 
respond  to  comments  regarding  Section 
III,  General  .•Mlocation  Criteria, 
Paragraph  E,  to  clarify  the  Post  2000 
Resource  Pool  Allocation  Procedures  in 
order  to  fulfill  the  intent  of  the  Program 
and  called  for  additional  applications. 

The  Post  2000  Resource  Pool 
Allocation  Procedures  set  forth  in  this 
Federal  Register  notice  will  explain  in 
detail  how  Western  intends  to 
implement  Subpart  C  of  the  Power 
Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
Final  Rule  in  the  P-SMBP-ED, 

Response  to  Customer  Comments 
Regarding  Post  2000  Resource  Pool 
Allocation  Procedures 

I.  Amount  of  Pool  Resources 

Western  proposed  to  allocate  4 
percent  of  the  P-SMBP-ED  long-term 
firm  hydroelectric  resource  available  as 
of  January  1,  2001,  as  firm  power  as 
provided  for  by  the  Program. 

Comment:  We  received  several 
comments  from  Native  American  tribes 
expressing  great  disappointn>ent  in  the 
size  (4  percent)  of  the  resource  pool.  It 
is  their  belief  that  the  pool  is  not  large 
enough  to  serve  100  percent  of  their 
current  and  future  electrical  needs.  One 
comment  suggested  that  the  amoimt  of 
power  available  in  the  resource  pool 
will  not  be  sufficient  to  meet  Native 
American  demand  on  January  1,  2001. 

Response:  The  4  percent  resource 
pool  was  derived  from  the  Program,  and 
therefore  the  size  of  the  pool  is  outside 
this  process.  Two  future  1  percent 
resource  pools  were  also  identified  as 
part  of  the  Program  and  allocations  from 
these  future  resource  pools  will  be  dealt 
with  in  future  public  processes. 
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//.  General  Eligibility  Criteria 

Western  proposes  to  apply  general 
eligibility  criteria  to  applicants  seeking 
an  allocation  of  firm  power  under  the 
proposed  Post-2000  Resource  Pool 
Allocation  Procedures. 

Comment:  Western  received  several 
comments  suggesting  that  if  a  Native 
.\merican  tribe  establishes  a  utility  and 
applies  for  an  allocation  from  Western, 
they  should  be  considered  under  utility 
applicant  status,  not  as  a  Native 
American  tribe  applicant. 

Response:  If  a  Native  American  tribe 
makes  application  under  this  process  as 
a  utility  applicant,  Western  would 
consider  the  application  under  utility 
applicant  criteria. 

Comment:  Western  received 
comments  regarding  the  date  for  setting 
up  utility  status.  One  comment 
suggested  that  section  D.E.  should  be 
written  as  follows:  "qualified  utility  and 
Native  American  applicants  must  have 
achieved  operating  utility  status  by 
December  31,  1995."  Other  comments 
suggested  the  deadline  for  achieving 
utility  status  be  extended  to  June  1, 
1997  or  possibly  later. 

Response:  The  date  for  achieving 
utility  status  was  determined  by  the 
Program.  To  be  eligible  to  apply  for 
power  available  from  the  resource  pool, 
those  entities  that  desire  to  purchase 
Western  power  for  resale  to  consimiers, 
must  have  attained  utihty  status  by 
December  31, 1996.  Section  905.35, 
Paragraph  (c)  of  Subpart  C,  Power 
Marketing  Initiative,  of  60  FR  54151 
states  that:  All  potential  new  customers, 
except  Native  American  tribes,  must  be 
ready,  willing,  and  able  to  receive  and 
distribute  or  use  power  from  Western. 
Ready,  willing,  and  able  means  that  (1) 
the  potential  customer  has  the  facilities 
needed  for  the  receipt  of  power  or  has 
made  the  necessary  arrangements  for 
transmission  and/or  distribution 
service,  (2)  the  potential  customer's 
power  supply  contract  with  third  parties 
permit  the  delivery  of  Western's  power, 
and  (3)  metering,  scheduling,  and 
billing  arrangements  are  in  place. 

Comment:  Several  comments 
expressed  support  for  the  use  of  the 
Indian  Self-Determination  Act  (Act)  to 
determine  eligibility  of  Native  American 
tribe  appUcants. 

Response:  The  allocation  procedures 
use  the  Act  to  determine  whether  or  not 
an  applicant  is  a  qualified  Native 
American  applicant.  Use  of  the  Act  to 
make  these  decisions  was  first  used  in 
the  Program  final  rule.  Because  these 
allocation  procediu^es  wall  be  used  in 
allocating  the  resource  pool  created  by 
those  regulations.  Western  used  the 
same  definition  in  this  process. 


ni.  General  Allocation  Criteria 

Western  proposes  to  apply  general 
allocation  criteria  to  applicants  seeking 
an  allocation  of  firm  power  under  the 
proposed  Post  2000  Resource  Pool 
Allocation  Procedures. 

Comment:  One  comment  suggested 
that  the  5.000  kW  limitation  on  new 
allocations  should  apply  to  all 
applicants,  one  comment  suggested  that 
the  limitation  should  not  apply  to 
Native  American  tribes  and  another 
comment  suggested  the  maximum 
amount  be  increased  to  6,000  kW. 

Response:  The  Post  1985  Marketing 
Criteria  established  the  5,000  kW 
limitation  referenced  in  the  allocation 
criteria.  This  limitation  does  not  apply 
to  Native  American  tribe  applicants. 
The  5,000  kW  Umit  was  placed  in  the 
Post  1985  Marketing  Plan  to  ensure  that 
the  sale  of  P-SMBP-ED  power  would 
benefit  a  wide  class  of  users  which  is 
consistent  with  Federal  Reclamation 
Law. 

Comment:  A  comment  was  made  that 
Native  American  tribes  should  have 
priority  status  in  any  allocations  that  are 
being  made. 

Response:  The  preference  clause  only 
provides  that  pubUc  entities  be  given 
preference  over  private  entities  in  the 
marketing  of  power  from  Federal 
reclamation  projects.  There  are  no 
preference  entities  which  have  greater 
privileges  than  another.  Western  has 
always  considered  Native  American 
tribes  to  be  preference  customers,  and  in 
response  to  comments  received  during 
the  Program  pubUc  process.  Western  has 
changed  its  poUcy  of  requiring  that 
Native  American  tribes  achieve  utility 
status  prior  to  receiving  an  allocation. 

Comment:  Western  received  many 
comments  on  how  Native  American 
loads  should  be  determined.  Many 
stated  that  Western  should  develop  a 
standard  method  for  determining  Native 
American  loads  and  apply  that  method 
to  all  Native  American  tribe  applicants. 
Others  advocated  using  actual  tribal 
loads  on  the  reservation. 

Response:  A  variety  of  methods  of 
load  estimation  were  submitted  by 
Native  American  tribes.  Western 
accepted  load  estimates  developed  by 
the  Native  American  tribes.  Inconsistent 
estimates  will  be  adjusted  by  Western. 
The  proposed  allocations  developed 
from  these  load  estimates  will  be 
published  in  a  subsequent  Federal 
Register  notice. 

Comment:  Western  received 
comments  on  the  issue  of  off-reservation 
use  of  Native  American  tribe 
allocations.  The  majority  of  the 
comments  supported  use  of  allocations 
by  qualified  Native  American  tribe 


applicants  on  the  reservation  only. 
C5thers  supported  off-reservation  use 
imder  certain  circumstances.  In 
particular,  several  comments  advocated 
off-reservation  use  for  the  Turtle 
Mountain  Tribe. 

Response:  Off-reservation  use  of 
Native  American  tribe  allocations  under 
certain  circumstances  as  determined  by 
Western  was  allowed  for  in  60  FR 
54151.  The  circumstances  under  which 
off-reservation  use  of  a  Native  American 
tribe  allocation  vfiW  be  allowed  will  be 
determined  by  Western  on  a  case-by- 
case  basis  after  final  allocations  are 
made. 

Comment:  Western  received 
comments  that  Native  American  tribes 
are  already  receiving  benefits  of  Federal 
hydropower  through  the  cooperatives 
that  serve  them  and  these  benefits  need 
to  be  considered  when  Western  makes 
allocations  to  Native  Americaii  tribes  so 
they  do  not  receive  more  than  100 
percent  of  their  current  electrical 
requirements. 

Response:  Western  imderstands  that 
some  Native  American  tribes  are  already 
receiving  the  benefits  of  Federal 
hydropower  through  the  cooperatives 
that  serve  them.  However,  the 
methodology  for  determining  Native 
American  tribal  allocations  will  be  set 
forth  in  a  subsequent  future  Federal 
Register  notice.  Therefore,  this 
comment  vdll  be  addressed  in  that 
notice. 

Comment:  Western  received  many 
comments  on  the  proposal  to  adjust 
utihty  and  nonutility  apphcants'  loads 
using  Mid-Continent  Area  Power  Pool 
data  trends.  Some  comments  stated  that 
actual  1979-80  data  should  be  used. 
Others  stated  that  unadjusted  1994-95 
data  should  be  used.  One  comment 
suggested  basing  allocations  on  load 
data  fi'om  November  1994  through 
October  1995. 

Response:  As  revised  and  clarified  in 
the  Federal  Register  at  61  FR  28574, 
June  5, 1996.  Western  will  use  actual 
unadjusted  load  data  from  May  1994 
through  April  1995  to  determine  utility 
apphcants'  allocations.  Western  agrees 
with  the  numerous  comments  that  using 
Mid-Continent  Area  Power  Pool  data 
trends  to  adjust  utility  apphcants'  loads 
would  unfairly  penahze  those 
applicants  who  had  little  or  no  load 
growth  between  1979  and  1995. 

Comment:  Western  received  a 
comment  to  consider  a  reallocation 
based  on  a  percentage  to  all  customers 
should  there  be  over  5  MW  of  firm 
power  not  under  contract  subsequent  to 
the  closing  date  for  executing  firm 
power  contracts. 

Response:  As  stated  in  the  Final  Post 
2000  Resource  Pool  Allocation' 


41144 


Federal  Register  /  VoL  61,  No.  153  /  Wednesday,  August  7,  1996/  Notices 


UMI 


Procedures  section  III.H  below.  Western, 
at  its  discretion,  reserves  the  right  to 
determine  usage  of  firm  power  not 
under  contract. 

Comment:  Western  received 
comments  that  support  Western's 
proposal  to  dissolve  the  resource  pool  as 
long  as  it  is  not  rate  impacting. 

Response:  Western  is  in  agreement 
with  this  conunent  and  will  consider 
the  best  available  options  should  this 
power  not  allocated  in  these  {)rocedures 
be  available. 

Comment:  Western  received  comment 
that  the  entire  4  percent  resource  pool 
should  be  allocated  to  qualified 
applicants. 

Response:  Western  plans  to  make 
allocations  from  the  4  percent  resource 
pool  to  qualified  utility  and  nonutiUty 
applicants  based  upon  Post-1985 
Marketing  Plan  Criteria  and  to  Native 
American  tribe  applicants  based  upon 
serving  a  fair  share  of  their  load.  Based 
upon  these  criteria,  the  total  allocations 
from  the  resource  pool  may  be  less  than 
the  resource  pool. 

Comment:  It  was  suggested  that  a 
Native  American  tribe  would  have  to 
demonstrate  the  existence  of  an 
agreement  with  a  viable  utiUty  system 
for  delivery  of  the  allocation  to  the  end 
user. 

Response  Western  has  determined 
that  placing  an  additional  requirement 
on  Native  American  tribes  would  be 
unduly  burdensome  and  is  not 
consistent  with  the  intent  of  the 
Program  at  60  FR  54151.  If  an  agreement 
with  a  utility  responsible  for  delivery  is 
not  attainable,  Western  has  reserved  the 
right  to  provide  the  economic  benefits  of 
its  resources  directly  to  Native 
American  tribes. 

Comment:  Where  is  the  funding  going 
to  come  from  for  making  credits  to  tribal 
members? 

Response:  Should  this  program 
require  funding,  Western  will  use  net 
bill  or  bill  credit  methods.  If  these 
methods  are  not  sufficient,  additional 
appropriations  from  Congress  may  have 
to  be  made  to  provide  economic  benefit. 

Comment:  The  formula  for  calculating 
the  amount  of  credit  must  recognize  the 
specific  situation  of  the  local  utihty, 
because  their  costs  vary  significantly 
from  Western  customer  to  Western 
customer. 

Response:  Western  is  in  agreement 
with  the  comment.  Should  any  crediting 
formula  be  required,  Western  will 
recognize  the  specific  local  utihty 
situation  as  needed. 

Comment:  Western's  customers  have 
already  given  up  a  portion  of  their 
allocations:  they  cannot  also  be  asked  to 
fund  additional  payment  to  tribal 
members.  It  appears  they  may  have 


increased  rates  on  the  remainder  of  their 
allocation. 

Response:  Western  has  no  intent  to 
increase  P-SMBP-ED  rates. 

Comment:  Western  received  comment 
that  the  suggested  method  of  delivering 
the  benefits  of  Federal  hydropower  to 
the  Native  American  tribes  would  be  a 
bill  crediting  arrangement. 

Response:  Western  agrees  that  a  bill 
crediting  arrangement  is  a  viable 
method  of  delivering  the  benefits  of 
Federal  hydropower  to  Native  American 
tribes.  However,  flexibiUty  must  be 
retained  in  the  delivery  of  such  benefits 
in  order  to  fit  a  diverse  group  of  Native 
American  tribes  and  power  suppliers. 
The  method  for  delivering  the  benefits 
of  Federal  hydropower  to  the  tribes  will 
be  determined  following  the  allocation 
process. 

Comment:  Western  received  comment 
that  if  Federal  hydropower  benefits  are 
deUvered  to  Native  American  tribes  in 
the  form  of  monetary  payments,  those 
payments  should  be  contractually 
obligated  to  go  toward  energy  use. 

Response:  Western  views  direct 
monetary  payments  in  lieu  of  deUvery 
of  Western  power  and  energy  as  a  last 
resort  to  be  used  only  if  unanticipated 
obstacles  to  the  delivery  of  Federal 
hydropower  benefits  arise.  Should  this 
situation  arise,  Western  will  consider 
contractual  stipulations  on  how  those 
monetary  payments  are  to  be  used  by 
Native  American  tribes.  Such 
stipulations  are  beyond  the  scope  of  this 
public  process. 

Comment:  Western  received  comment 
that  if  tribal  members'  bills  are  credited, 
the  portion  of  the  resource  pool 
associated  with  these  credits  should  be 
retained  by  all  existing  customers  at 
cost-based  rates. 

Response:  Western  will  not  increase 
existing  customers'  allocations  for  the 
amount  associated  with  any  tribal 
energy  credits.  Energy  crediting  may  not 
always  be  the  means  by  which  some 
Native  American  tribes  receive  the 
benefits  of  Federal  hydropower.  In  the 
event  that  at  a  later  time  a  Native 
American  tribe  changes  the  method  by 
which  they  receive  the  benefits  of 
Federal  hydropower,  Western  will  not 
allocate  the  energy  associated  with  bill 
credits  to  existing  customers. 

IV.  General  Contract  Principles 

Western  proposes  to  apply  general 
contract  principles  to  all  applicants 
receiving  an  allocation  of  flhn  power 
imder  the  proposed  Post  2000  Resource 
Pool  Allocation  Procedures. 

Comment:  A  comment  was  offered 
which  suggested  that  contracts  with 
utility  applicants  should  exphcitly 
require  cooperation  on  the  part  of  those 


utilities  in  the  transmission  of  firm 
power  to  the  Native  American  tribes  as 
a  condition  of  that  sale. 

Response:  To  date.  Western  has 
received  cooperation  from  P-SMBP-ED 
cooperatives  on  the  issue  of  delivery  of 
hydropower  benefits  to  Native 
AJnerican  tribes.  Even  if  unanticipated 
obstacles  to  the  delivery  of  these 
benefits  arise,  Western  has  retained  the 
right  to  provide  the  economic  benefits  of 
its  resource  directly  to  Native 
Americans.  Because  of  the  options 
available,  Western  sees  no  reason  to 
address  this  issue  contractually. 
Western  has  already  executed  the 
contract  extensions  for  the  P-SMBP-ED 
resource  which  will  exist  after  the  4 
percent  resource  pool  is  created.  In 
addition,  there  may  be  utilities  which 
Western  does  not  contract  with  for  a 
firm  power  allocation  which  would  be 
responsible  for  transmission  of  Native 
American  tribe  allocation. 

Comment:  Receipt  of  a  Federal  power 
allocation  by  a  Native  American  tribe 
must  allow  the  current  power  supplier 
the  ability  to  negotiate  deUvery  charges 
which  prevent  the  negative  financial 
effect  of  creatine  the  need  to  raise  rates. 

Response:  Deliverv'  arrangements  are 
the  responsibility  of  the  new  customers. 

Comment:  The  proposed  rule  should 
include  assisting  the  Native  American 
tribes  in  obtaining  a  suitable  third-party 
distribution  system  retail  wheeling 
agreement. 

Response:  The  P-SMBP-ED 
cooperatives  have  been  supportive  of 
the  deliven,'  of  the  benefits  of  power 
allocations  to  Native  American  tribes. 
Western  shall  assist  the  allottee  in 
obtaining  third-party  transmission 
arrangements  for  delivery  of  firm  power 
allocated  under  these  proposed 
procedures  to  new  customers; 
nonetheless,  each  allottee  is  ultimately 
responsible  for  obtaining  its  outi 
delivery  arrangements. 

Comment:  A  comment  suggested  that 
it  would  be  appropriate  to  include  the 
utility  ultimately  responsible  for 
delivery  of  the  allocation  to  Native 
American  tribes  in  the  contract  process, 
and  that  Western  should  be  an  advocate 
in  favor  of  the  tribes  in  that  process. 

Response:  Western  will  assist  the 
allottee  in  obtaining  third-party 
transmission  arrangements  for  delivery 
of  firm  power.  To  the  extent  that 
utilities  are  involved  in  these 
arrangements,  Western  will  work  with 
those  entities,  However,  it  is  the 
ultimate  responsibility  of  the  allottee  to 
obtain  its  own  delivery  arrangements. 

Comment:  All  new  customers,  utility, 
nonutiUty,  and  Native  American  tribes 
alike,  should  have  the  same  contractual 
provisions  in  their  contracts  as 
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Western's  present  customers. 
Specifically,  all  contracts  should 
continue  to  have  the  provision 
preventing  the  sale  of  Federal  power  to 
customers  other  than  retail  customers. 

Response:  Western  is  in  agreement 
with  this  comment.  The  contract  with 
all  new  customers  will  contain 
Western's  existing  general  contract 
principles. 

Comment:  If  Western  experiences 
additional  costs  imder  the  proposed 
pool  allocation,  ail  program  participants 
should  participate  in  these  costs,  not 
just  the  existing  Western  utilities. 

Response:  Our  interpretation  of  this 
comment  was  that  ail  firm  power 
customers  of  Western,  inclusive  of  the 
new  customers  brought  in  with  the 
allocation  of  the  4  percent  resource 
pool,  will  all  be  impacted  if  there  are 
additional  costs  to  Western  under  the 
proposed  pool  allocations.  Western 
agrees  that  all  firm  power  customers, 
inclusive  of  the  new  customers,  would 
be  impacted  through  Lheir  rates  if  there 
is  a  cost  change  due  to  the  allocation  of 
the  4  percent  resource  pool. 

Comment  We  received  several 
comments  requesting  that  Native 
American  tribes  not  be  required  to 
comply  with  the  Integrated  Resource 
Planning  (IRP)  requirements  of  the 
Program,  unless  the  Native  American 
tnbe  applies  as  a  utility 

Response:  Title  II  of  the  1992  Energy 
PoUcy  Act  requires  all  Western 
customers  to  comply  with  the  IRP 
criteria  This  requirement  was  also 
brought  forward  and  restated  m  the 
Program  language.  Therefore,  IRP 
requirements  are  required  of  all 
customers  including  Native  American 
tribes. 

Responses  to  Comments  Regarding 
Other  Issues 

Comment  We  received  a  comment 
from  a  cooperative  expressing  their 
disappointment  at  the  establishment  of 
the  4  percent  resource  pool  because  it 
means  a  rate  impact  for  members. 

Response  Western  understands  the 
concern  for  customers  who  may  be 
adversely  impacted  with  the  reduction 
of  their  Federal  power  allocations. 
However,  this  reduction  was  provided 
for  m  the  Program  and  is  beyond  the 
scope  of  this  pubbc  process. 

Comment:  We  received  a  comment 
from  a  cooperative  expressing 
disappointment  that  Native  .'American 
tribes  will  be  allocated  power  from  the 
4  percent  resource  pool,  because  it 
comes  as  an  expense  to  Western 
customers  in  the  region. 

Response:  Western  understands  the 
concern  of  customers  who  may  be 
adversely  impacted  with  the  reduction 


of  their  Federal  power  allocations. 
However,  this  reduction  was  provided 
for  in  the  Program  and  is  bevond  the 
scope  of  this  public  process. 

Comment  We  received  a  comment 
requesting  Western's  Upper  Great  Finns 
Customer  Ser\ice  Region  to  estabhsh  a 
"Native  .^mencan  Desie"  (Desk)  to 
handle  Native  .\merican  issues. 

Response:  We  are  a  diverse  agency 
writh  many  different  functions.  It  is  our 
belief  that  issues  with  Native  Americans 
are  handled  effectively  and  efficiently 
by  dealing  directly  with  the  divisions 
involved  in  each  issue.  The 
establishment  of  a  Desk  is  not  part  of 
this  public  process  and  will  be 
considered  if  it  would  result  in 
increased  responsiveness  to  Western's 
Native  American  customers. 

Comment:  Federal  facihties,  such  as 
the  Bureau  of  Indian  Affairs  or  other 
Federal  agencies,  should  not  be  ehgible 
to  receive  any  new  resources. 

Response:  Federal  facihties  are 
ehgible  for  allocations  of  Federal  power 
as  the  preference  clause  has  been 
defined  through  Federal  Reclamation 
Law. 

Comment:  One  comment  suggested 
that  any  allocation  to  a  Native  American 
tribe  should  be  made  jointly  to  both  the 
tribe  and  the  utihty  that  will  transfer  the 
resource. 

Response:  The  intent  of  the  Program 
at  60  FR  54151  was  to  provide  the 
benefits  of  Federal  hydropower 
allocations  directly  to  individual  tribes. 
This  principal  is  consistent  with  how 
Western  treats  existing  customers. 
Western  does  not  feel  that  the  goal  of 
the  Program  would  be  served  by  jointly 
allocating  Native  .American  allocations 
to  utilities  and  tnbes. 

Conunent  Several  comments  were 
received  expressmg  a  concern  that  the 
allocation  procedures  would  somehow 
imply  or  require  tribal  jurisdiction  over 
the  entity  which  will  supply  the  Native 
.^.merican  load. 

Response:  The  issue  of  tribal 
jurisdiction  is  beyond  the  scope  of  this 
public  process  Western  is  not  the 
proper  authonty  to  decide  that  issue,  as 
it  is  outside  of  our  mission.  However, 
Western  has  not  intended  to  expand  the 
scope  of  tribal  jurisdiction  with  these 
allocation  procedures. 

Comment:  One  comment  expressed 
appreciation  for  Western's  Federal 
American  Indian  pohcy. 

Response:  Western  appreciates  the 
positive  response  with  respect  to  the 
attempts  it  has  made  to  address  Native 
American  issues  Western  supports  the 
Department  of  Energy's  American 
Indian  pohcy  which  stresses  the  need 
for  a  govemment-to-govemment,  trust- 
based  relationship. 


Comment:  Western  received  several 
requests  for  extending  the  deadline  for 
submittal  of  the  Applicant  Profile  Data 
(APD). 

Response:  61  FR  9449  pubUshed 
March  8,  1996,  extended  the  deadline 
for  submittal  of  APD  and  comments 
until  April  8, 1996.  Also.  61  FR  28574 
pubUshed  June  5, 1996,  clarifying  the 
terms  of  Post  2000  Resource  Pool 
Allocation  Procedures,  reopened  the 
deadline  for  submittal  of  APD  until  July 
5. 1996. 

Comment:  Negotiations  should  begin 
as  soon  as  possible. 

Response:  Western  agrees  with  this 
comment.  Western  interprets  this 
comment  as  to  when  will  Western 
negotiate  contracts  with  new  ciistomers 
for  firm  electric  service.  Western 
intends  to  begin  negotiating  new 
contracts  as  soon  as  possible. 

Comment:  One  comment  suggested 
that  Greenfield,  Iowa,  should  be  eUgible 
for  a  minimum  allocation  of  100  kW. 

Response:  Only  that  portion  of  the 
Greenfield  load  within  the  P-SMBP-ED 
marketing  area  is  ehgible  for  an 
allocation  as  part  of  this  process.  All 
criteria  are  appUcable  to  that  portion  of 
Greenfield's  load. 

Comment:  We  received  comments 
about  all  customers,  including  Native 
American  tribes,  being  included  in 
future  withdrawals  for  the  creation  of 
resource  pools. 

Response:  This  was  determined  in 
Subpart  C,  Power  Marketing  Initiative, 
Paragraph  905.32  (d)  of  60  FR  54151. 
-  The  additional  resource  pool  increments 
shall  be  estabUshed  from  the  then 
existing  customers. 

Comment:  Western  received  a 
comment  that  allocations  from  the  4 
percent  resource  pool  is  not  the  only 
responsibihty  or  obUgation  the  Federal 
government  has  to  Native  American 
tribes. 

Response:  This  comment  is  beyond 
the  scope  of  this  pubhc  process.  The  4 
percent  resource  pool  was  estabUshed 
by  the  Program.  This  process  is 
designed  to  allocate  the  4  percent  as  set 
forth  by  the  Program. 

Comment:  Western  received  a 
conmient  that  the  quahfications  for 
quaUfied  appUcants  should  be  changed 
if  necessary,  such  that  the  Bureau  of 
Reclamation,  as  sponsor  for  the  Mni 
Wiconi  Project,  meets  the  definition  for 
quahfied  applicant. 

Response:  Western  intends  to 
determine  the  Bureau  of  Reclamation 
ehgibihty  based  on  the  Final  Post  2000 
Resource  Pool  Allocation  Procedures 
outlined  below. 
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Final  Post  2000  Resource  Pool 
.\llocation  Procedures 

I.  Amount  of  Pool  Resources 

Western  will  allocate  up  to  4  percent 
of  the  P-SMBP-ED  long-term  firm 
hydroelectnc  resource  available  as  of 
Januar\-  1.  2001 ,  as  firm  power  (finn 
power)  as  provided  for  by  the  Program. 
Firm  power  means  capacity  and 
associated  energy  allocated  by  Western 
and  subject  to  the  terms  and  conditions 
specified  in  the  Western  electric  service 
contract. 

//.  General  Eligibility  Criteria 

Western  will  apply  the  following 
general  eligibility  criteria  to  applicants 
seeking  an  allocation  of  firm  power 
under  the  Post  2000  Resource  Fool 
Allocation  Procedures. 

A.  All  qualified  applicants  must  be 
preference  entities  in  accordance  with 
section  9c  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  as 
amended  and  supplemented. 

B.  All  qualified  applicants  must  be 
located  within  the  currently  estabUshed 
P-SMBP-ED  marketing  area. 

C  All  qualified  applicants  must  not 
be  currently  receiving  benefits,  directly 
or  indirectly,  from  a  current  P-SMBP- 
ED  firm  power  allocation.  QuaUfied 
Native  American  applicants  are  not 
subject  to  this  requirement. 

D  Qualified  utility  and  nonutility 
applicants  must  be  able  to  use  the  firm 
power  directly  or  be  able  to  sell  it 
directly  to  retail  customers. 

E.  Qualified  utility  appficants  that 
desire  to  purchase  power  from  Western 
for  resale  to  consumers,  including 
municipalities,  cooperatives,  public 
utility  districts,  and  public  power 
districts  must  have  utility  status  by 
December  31.  1996.  Utility  status  means 
the  entity  has  responsibiUty  to  meet 
load  growth,  has  a  distribution  system, 
and  IS  ready,  willing,  and  able  to 
purchase  Federal  power  from  Western 
on  a  wholesale  basis. 

F  Qualified  Native  American 
applicants  must  be  a  Native  American 
tribe  as  defined  in  the  Indian  Self 
Determination  Act  of  1975,  25  U.S.C.- 
§  450b.  as  amended. 

rn.  General  Allocation  Criteria 

Western  will  apply  the  following 
general  allocation  criteria  to  applicants 
seeking  an  allocation  of  firm  power 
under  the  Post  2000  Resource  Pool 
Allocation  Procedures. 

A.  Allocations  of  firm  power  will  be 
made  in  amounts  as  determined  solely 
by  Western  in  exercise  of  its  discretion 
under  the  Federal  Reclamation  Law. 

B  An  allottee  will  have  the  right  to 
purchase  such  firm  power  only  upon 


the  execution  of  an  electric  service 
contract  between  Western  and  the 
allottee,  and  satisfaction  of  all 
conditions  in  that  contract. 

C.  Firm  power  allocated  under  these 
procedures  will  be  available  only  to  new 
preference  customers  in  the  existing  P- 
SMBP-ED  marketing  area.  This 
marketing  area  includes  Montana  (east 
of  the  Continental  Divide),  North 
Dakota,  South  Dakota,  and  specific  areas 
in  western  Iowa,  western  Minnesota  and 
eastern  Nebraska.  The  marketing  area  of 
the  P-SMBP-ED  is  Montana  east  of  the 
Continental  Divide,  all  of  North  and 
South  Dakota,  Nebraska  east  of  the  101° 
meridian,  Iowa  west  of  the  94*/^° 
meridian,  and  Minnesota  west  of  a  line 
on  the  94 Va"  meridian  from  the  southern 
boundary  of  the  state  to  the  46°  parallel 
and  thence  northwesterly  to  the 
northern  boundary  of  the  state  at  the 
96*/2°  meridian. 

D.  Allocations  made  to  Native 
American  tribes  will  be  based  on 
estimated  load  developed  by  the  Native 
American  tribes.  Inconsistent  estimates 
will  be  adjusted  by  Western  during  the 
allocation  process. 

E.  Allocations  made  to  quaUfied 
utility  and  nonutility  applicants  will  be 
based  on  the  loads  experienced  in  the 
1994  summer  season  and  the  1994-95 
winter  season.  Western  will  apply  the 
Fost-1985  Marketing  Plan  criteria  to 
these  loads. 

F.  Energy  provided  with  firm  power 
will  be  based  upon  the  customer — s 
monthly  system  load  factor. 

G.  Any  electric  service  contract 
offered  to  a  new  customer  shall  be 
executed  by  the  customer  within  six 
months  of  a  contract  offer  by  Western, 
unless  otherwise  agreed  to  in  writing  by 
Western. 

H.  The  initial  resource  pool  will  be 
dissolved  subsequent  to  the  closing  date 
for  executing  firm  power  contracts.  Firm 
power  not  imder  contract  will  be  used 
as  determined  by  Western. 

I.  The  minimimi  allocation  shall  be 
100  kilowatts  (kW). 

J.  The  maximum  allocation  for 
qualified  utility  and  nonutility 
appUcants  shall  be  5,000  kW. 

K.  Contract  rates  of  delivery  shall  be 
subject  to  adjustment  in  the  hitiue  as 
provided  for  in  the  Program. 

L.  If  unanticipated  obstacles  to  the 
delivery  of  hydropower  benefits  to 
Native  American  tribes  arise.  Western 
retains  the  right  to  provide  the 
economic  benefits  of  its  resources 
directly  to  the  tribes. 

rv.  General  Contract  Principles 

Western  will  apply  the  following 
general  contract  principles  to  all 
applicants  receiving  an  allocation  of 


firm  power  under  the  Post  2000 
Resource  Pool  Allocation  Procedures. 

A.  Western  shall  reserve  the  right  to 
reduce  a  customer — s  summer  season 
contract  rate  of  delivery  by  up  to  5 
percent  for  new  project  pumping 
requirements,  by  giving  a  minimum  of 
5  years  written  notice  in  advance  of 
such  action. 

B.  Western,  at  its  discretion  and  sole 
determination,  shall  reserve  the  right  to 
adjust  the  contract  rate  of  delivery  on  5 
years  notice  in  response  to  changes  in 
hydrology  and  river  operations.  Any 
such  adjustments  shall  only  take  place 
after  a  public  process. 

C.  Western  shall  assist  the  allottee  in 
obtaining  third-party  transmission 
arrangements  for  delivery  of  firm  power 
allocated  under  these  procedures  to  new 
customers;  nonetheless,  each  allottee  is 
ultimately  responsible  for  obtaining  its 
own  delivery  arrangements. 

D.  Contracts  entered  into  under  the 
Post  2000  Resource  Pool  Allocation 
Procedures  shall  provide  for  Western  to 
furnish  firm  electric  service  effective 
from  January  1,  2001,  through  December 
31,  2020. 

E.  The  contracts  entered  into  as  a 
result  of  the  procedures  shall 
incorporate  Western's  standard 
provisions  for  power  sales  contracts, 
integrated  resource  planning,  and  the 
general  power  contract  provisions. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  (Act),  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed 
regulation  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Western  has 
determined  that  this  rulemaking  relates 
to  services  offered  by  Western,  and, 
therefore,  is  not  a  rule  within  the 
purview  of  the  Act. 

VII.  Review  Under  the  Paperwork 
Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520,  Western  has  received  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  the  collection  of 
customer  information  in  this  rule,  under 
control  number  1910-1200. 

VIII.  Review  Under  the  National 
Environmental  Policy  Act 

Western  requested  input  regarding  the 
identification  of  any  additional 
environmental  issues  both  in  the 
Federal  Register  at  61  FR  2817,  January 
29,  1996.  and  at  the  public  meetings.  No 
environmental  comments  were  received. 
Therefore,  Western  has  determined  that 
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the  analysis  in  the  Program 
Environmental  Impact  Statement  is 
sufficient  for  this  action  and  current 
DOE  regulations  indicate  that  no  further 
National  Environmental  Policy  Act 
documentation  is  required. 

IX.  Determination  Under  Executive 

Order  12866 

DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Issued  at  Washington,  D.  Q  on  July  30, 
1996. 

Joel  K.  Biadow, 
Assistant  Administrator. 
|FR  Doc.  9fr-20078  Filed  a-€-96;  8:45  am) 

BiLUNG  CODE  6450  «•  f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5547-6] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Construction 
Grants  Delegation  to  States 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Construction  Grants  Delegation  to 
States.  EPA  No.  0909.04;  OMB  No. 
2040-0095;  approved  for  use  through 
12/31/96.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  speciHc  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  7,  1996. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Office  of  Wastewater 
Management  (4201),  401  M  Street,  S.W., 
Washington,  D.C.  20460.  A  copy  of  the 
ICR  may  be  obtained,  without  charge, 
from  the  program  official  shov^m  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Speiser,  U.S.t.i'.A.,  Municipal 
Assistance  Branch  (4204),  401  M  Street, 
S.W.,  Washington.  D.C.  20460; 
telephone  202-260-7377;  facsimile 
202-260-1827;  E-Mail  Speiser.Amold 
@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  States  which 
administer  elements  of  the  construction 
grants  program  under  a  delegation 
agreement  with  EPA  and  municipalities 
which  received  construction  grants  from 
EPA. 

Title:  Construction  Grants  Delegation 
to  States;  OMB  No.  2040-0095; 
approved  for  use  through  12/31/96. 

Abstract:  The  purpose  of  this  ICR  is  to 
revise  and  extend  the  current  clearance 
for  the  collection  of  information  under 
the  Construction  Grants  Program 
Delegation  to  States,  40  CFR  Part  35 
Subpart ).  and  Title  11  of  the  Clean  Water 
Act  (CWA).  While  the  Construction 
Grants  Program  is  being  phased  out  and 
replaced  by  the  State  Revolving  Loan 
Fund  (SRF)  program,  collection 
activities  for  the  Construction  Grants 
Program  must  continue  until  program 
completion.  The  program  includes 
reporting,  monitoring  and  program 
requirements  for  municipalities  and 
delegated  States. 

The  information  collection  kctivities 
described  in  this  ICR  are  authorized 
under  Sections  205(g)  and  518(e)  of  the 
Clean  Water  Act  as  amended.  33  USC 
1251  et  seq,  and  under  40  CFR  Part  35 
Subpart  J.  The  requested  information 
provides  the  minimum  data  necessary 
for  the  Federal  government  to  maintain 
appropriate  fiscal  accountability  for  use 
of  Section  205(g)  construction  grant 
funds.  The  information  is  also  needed  to 
assure  adequate  management  overview 
of  those  State  project  review  activities 
that  are  most  important  to  fiscal  and 
project  integrity,  design  performance. 
Federal  budget  control,  and  attainment 
of  national  goals. 

Managers  at  the  State  and  Federal 
levels  both  rely  on  the  information 
described  in  this  ICR.  State  managers 
rely  on  the  information  for  their  own 
program  and  project  administration. 
Federal  managers  rely  on  this 
information  to  assess,  control,  and 
predict  the  impacts  of  the  construction 
grants  program  on  the  Federal  Treasury 
and  future  budget  requirements.  Federal 
managers  also  use  this  information  to 
respond  to  OMB  and  Congressional 
requests  and  to  maintain  fiscal 
accountability. 

In  addition,  builders  of  wastewater 
treatment  plants  use  the  information 
discussed  in  this  ICR.  The  builders  of 
these  plants  assess  and  use  the 
information  in  the  Innovative/ 
Alternative  Technology  Data  Base  File 
to  obtain  technical  information  on 
innovative  or  alternative  wastewater 
treatment  systems. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g,  permitting 
electronic  submission  of  responses. 

Burden  Statement 

Respondents:  States  and 
municipalities. 

Estimated  Number  of  Respondents: 
44. 

Frequency  of  Response:  137  per  year. 

Responses  Per  Respondent:  3.1  f)er 
year. 

Estimated  Total  Annual  Hour  Burden: 
8,457  hours. 

Average  Burden  Hours  Per  Response: 
58. 

Estimated  Total  Annualized  Cost 
Burden;  $284,747. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develojp, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
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Dated:  |uiy  26,  1996. 
Michael  B.  Cook. 

Director.  Office  of  Wastewater  Management. 
(FR  Doc.  96-20110  Filed  8-6-96;  8:45  am] 

BtLUNG  COOe  tS«0-SO-P 


[FRL-554&-1] 

0MB  Review  of  Agency  Information 
Collection  Activities;  Renewal  Request 
for  0MB  No.  2070-0052 

AGENCY:  Environmental  Protection 

.■\gency  (EP.'M. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq  ),  this  notice  announces  that 
the  Office  of  Pesticide  Programs,  within 
the  Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  has  forwarded  the 
Information  Collection  Request  (ICR) 
entitled  Compliance  Requirement  for 
the  Child-Resistant  Packaging  (0MB 
Control  No.  2070-0052,  EPA  ICR  No. 
0616.06)  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden;  where 
appropnate,  it  includes  the  actual  data 
collection  instrument.  The  .Agency  is 
requesting  the  renewal  of  the  existing 
approval,  which  is  scheduled  to  expire 
on  October  31.  1996.  A  Federal  Register 
notice  proposing  this  submission  and 
providing  60  days  for  pubUc  comment 
on  the  request  and  the  contents  of  this 
ICR  was  issued  on  May  15. 1996  (61  FR 
24486).  EPA  did  not  receive  any 
comments  during  the  comment  period. 
DATES:  Comments  must  be  submitted  on 
or  before  Septpml>T  R.  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandv  Farmer  at  EPA,  (202)  260- 
2 "40,  and  refer  to  EPA  ICR  No.  0616.06. 
ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses:  Ms.  Sandy 
Farmer.  U.S.  Environmental  Protection 
Agency,  Information  Policy  Branch 
(2137).  401  M  Street.  SW.  Washington, 
DC  20460.  with  a  copy  also  sent  to  the 
Office  of  Information  and  Regulatory 
.•\ffairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street,  NW, 
Washington.  DC  20503.  Please  refer  to 
EPA  ICR  No.  616.06  and  OMB  Control 
No.  2070-Q052  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  activity. 


ICR  Numbers:  EPA  ICR  No.  616.06 
and  OMB  No.  2070-0052. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  October  31. 
1996. 

Title:  Compliance  Requirement  for  the 
Child-Resistant  Packaging  Act. 

Abstract:  Section  25  (c)(3)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FTFRA)  establishes 
standards  for  the  packaging  of  pesticides 
or  devices  to  protect  children  and  adults 
from  serious  illness  or  injury  resulting 
from  accidental  ingestion  or  contact 
with  these  pesticides  or  devices.  These 
standards  are  designed  to  be  consistent 
with  those  under  the  Poison  Prevention 
Packaging  Act,  administered  by  the 
Consumer  Product  Safety  Commission 
(CPSC).  The  Poison  Prevention 
Packaging  Act  previously  included  the 
packaging  of  pesticides,  but  was 
amended  in  1976  to  exclude  them  and 
that  responsibility  now  rests  with  EPA. 

EPA's  child-resistant  packaging  (CRP) 
regulations  reference  the  CPSC 
packaging  standards  and  protocol 
testing  procedures  for  CRP  to  avoid 
dupUcative  testing  of  packages  for 
pesticidal  and  nonpesticidal  purposes. 

To  ensure  that  all  pesticide  registrants 
are  in  compliance  with  the  revised 
effectiveness  standards  and  protocol  test 
procedures,  by  Jan.uary  21, 1998  all 
registrants  subject  to  CRP  (unless 
exempted  under  40  CFR  157.24)  must 
submit  (1)  a  new  certification  and  (2)  a 
description  of  the  type  of  package  used 
and  its  designation  using  the  American 
Society  for  Testing  and  Materials 
(ASTM)  Standard  D3475-95  "Standard 
Classification  of  Child-Resistant 
Packages".  The  ASTM  Standard  D3475- 
95  provides  uniform  terminology  and 
universal  descriptions  of  various  types 
of  CRPs.  The  statements  "I  certify  that 
the  packaging  used  for  this  product 
meets  the  standards  of  40  CFR  157.32, 
including  the  revised  effectiveness 
standards  in  16  CFR  1700.15(b),  when 
tested  by  the  revised  testing  procedures 
in  16  CFR  1700.20,  as  published  in  60 
FR  37710  (July  21,  1995),"  and  "the  type 
of  package  is  a  (describe  closure)  with 
(describe  method  of  using  closure), 

ASTM  Type with  a  (describe 

bottle),"  will  suffice  for  this  purpose. 

After  January  21, 1998  CRP 
certification  will  usually  be  conducted 
only  when  a  registrant  notifies  EPA  by 
application  of  their  intention  to  either 
change  packaging,  enter  the  residential 
market,  or  otherwise  become  subject  to 
CRP  regulations. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.7  hours  per 
response.  This  estimate  includes  the 


time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/ Affected  Entities: 
Registrants  of  household  pesticides. 

Estimated  No.  of  Respondents:  A49 
registrants. 

Estimated  Total  Annual  Burden  on 
Respondents:  763  hours. 

Frequency  of  Collection:  On  occasion. 

Dated:  August  1.  1996. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
[FR  Doc  96-20106  Filed  8-6-96;  8:45  am) 


BILUNG  CODE  &560-60-P 


[FRL-554a-1] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  6,  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandv  Farmer  at  EPA.  (202)260- 
2740,  and  refer  to  EPA  ICR  No.  1432.16 
SUPPLEMENTARY  INFORMATION: 

Title:  "Recordkeeping  and  Periodic 
Reporting  of  the  Production,  Import, 
Export.  Recycling,  Destruction, 
Transhipment  and  Feedstock  Use  of 
Ozone-depleting  Substances."  (OMB 
Control  Number:  2060-0170.  EPA  ICR 
Number:  1432.16.)  This  is  a  renewal  of 
a  currently  approved  collection. 

Abstract:  EPA  monitors  production, 
import,  export,  transformation. 
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destruction  of  controlled  substances  and 
special  exemptions  beyond  the  phaseout 
of  class  I  controlled  substances  through 
reporting  requirements  that  are  designed 
to: 

(1)  Satisfy  U.S.  obligations  under  the 
international  treaty,  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  and  fulfill  statutory 
obligations  under  CAA  section  603(b); 

(2)  Report  to  Congress  on  the 
production,  use  and  consumption  of 
class  I  and  class  II  controlled  substances 
as  statutorily  required  in  Section  603(d) 
of  the  CAA; 

(3)  Ensure  compliance  with  the 
exempted  limits  on  production,  import, 
export  after  the  phaseout  and  ensure  a 
level  playing  Held  for  those  companies 


allocated  allowances  for  these 
exemptions:  and 

(4)  Address  Federal  and  industry 
concerns  regarding  illegal  imports  of 
newly  produced  and  previously  used 
controlled  substances  that  are 
undercutting  U.S.  markets. 

The  information  submitted  to  EPA  is 
maintained  in  a  Tracking  System  that 
allows  the  Agency: 

(1)  to  maintain  control  over  total 
production  and  consumption  of 
controlled  substances  to  satisfy 
conditions  of  the  CAA  and  fulfill  U.S. 
obligations  under  the  Protocol,  and 

(2)  to  monitor  compliance  with  limits 
and  restrictions  on  production,  imports, 
exports  and  specific  exemptions  to  the 
control  of  class  I  and  class  II  controlled 
substances. 


EPA  uses  the  information  to  direct 
special  attention  to  illegal  activities 
associated  with  the  import  of  both 
newly  produced  and  previously  used 
substances  and  the  avoidance  of  the  tax 
on  these  chemicals,  such  activities  make 
the  substances  more  available,  reduce 
the  incentive  to  shift  to  alternatives,  and . 
penalize  companies  who  are  complying 
with  U.S.  laws.  EPA  is  an  active  part  of 
the  Federal  inter-agency  task  force 
conducting  nationwide  enforcement 
actions.  The  information  provided  to 
EPA  in  response  to  the  accelerated 
phaseout  regulations  often  form  the 
basis  for  cases. 

Burden  Statement:  The  following  is  a 
Table  summarizing  the  burden  hours  for 
compiling  information  and  submitting  it 
to  EPA  Headquarters: 


Collection  activity 


Number  of 
respondents 


Responses/re- 
spondent 


Total 
responses 


Hours  per 
response 


Total  tKHjrs 


Producer's  Report 

Importer's  Report 

Notification  of  Trade  

Export  Report „ 

Lab  Certification 

Class  II  Report 

Transformation  &  Destruction 

Essential  Use  &  

Lab  Suppliers 

Total  hours 


8 

6 

2 

10 

1,000 

14 

15 

12 

25 


32 

24 

2 

10 

1,000 

56 

15 

48 

100 


16 

16 

2 

120 

1 

16 

120 

32 

32 


512 

384 

4 

1.200 

1,000 

896 

1,800 

1,536 

3.200 


10,532 


This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Producers,  importers,  transhippers,  and 
exporters  of  ozone-depleting  substances. 

Estimated  Number  of  Respondents: 
1092. 

Frequency  of  Response:  quarterly. 

Estimated  Total  Annual  Hour  Burden: 
10,532  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 


techniques  to  the  following  addresses. 

Please  refer  to  EPA  ICR  No.  1432.16. 

and  OMB  Control  No.  2060-0170  in  any 

correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington.  DC  20503. 
Dated:  July  31, 1996. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 

[PR  Doc.  96-201 1 1  Filed  8-6-96;  8:45  am) 

BILUNG  COOr  fAM-s.;  J- 


[ff>-^   -6648-6; 

Stakeholders  Meeting  or'  Whoie 
Effluent  foxicity  fWETj  implementation 
Issues 

action:  Notice  of  Stakeholders'  Meeting 
on  Whole  Effluent  Toxicity  (WET) 
Implementation  Issues  and  Request  for 
Additional  Implementation  Issues. 


sjmmary:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a 
stakeholder's  meeting  for  reviewing 
WET  implementation  issues  to  be  held 
on  September  24-26,  1996  at  the 
Georgetown  University  Conference 
Center.  WET  implementation  issues 
which  were  raised  by  stakeholders  at  a 
May  16, 1996  scoping  meeting  are 
described  below.  EPA  is  soliciting 
additional  issues  for  discussion  at  the 
September  1996  meeting. 
DATES:  The  stakeholders'  meeting  on 
WET  implementation  issues  is 
scheduled  for  Tuesday,  September  24. 
through  Thursday,  September  26,  1996. 
Meeting  attendees  should  register  by 
August  30,  in  order  to  allow  EPA  to  plan 
faciUtation  of  breakout  sessions. 
Additional  implementation  issues 
should  be  submitted  on  or  before 
September  3,  1996  to  Debra  Denton, 
EPA,  via  fax  at  (415)  744-1873  or 
electronic  mail: 
denton.debra@epamail.epa.gov. 

ADDRESSES:  The  stakeholders'  meeting 
will  be  held  at  the  Georgetown 
University  Conference  Center  in 
Washington,  DC.  To  pre-register  for  the 
meeting,  please  fax  your  first  and 
second  preferences  for  breakout  sessions 
along  with  your  name,  title. 
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organization,  mailing  address,  phone 
number,  fax  number,  and  E-mail  address 
(if  available)  to  (703)  903-1374, 
attention  .Ms.  Betty  Peterson,  Science 
Applications  International  Corporation, 
1710  Goodndge  Drive  Mail  Stop  1-11- 
7,  McL,ean,  Virginia  22102;  phone 
number  (703)  91  ■'-8240. 
FOR  FURTHER  INFORMATION:  To  reserve  a 
room  for  the  meeting,  contact 
Georgetown  University  Conference 
Center.  3800  Reservoir  Road,  NW. 
Washington  [X^  20057;  to  reserve  single 
rooms  @  S108  +  13%  DC  tax  +  $1.50 
occupancy  tax  and  double  rooms  @  $133 
+  13%  EK^  tax  +  Si  50  occupancy  tax. 
Rates  will  be  guaranteed  until 
September  3,  1996.  Parking  is  $8/day  for 
hotel  guests  and  other  conference 
participants.  Phone:  (202)  687-3200,  fax 
(202) 687-3291. 

Transportation  from  the  area  airports 
can  be  made  by:  contacting  the 
Washington  Flyer  to  arrange  shuttle 
service  from  Washington  National  and 
Washington  Dulles  Airports  at  (703) 
685-1400. 

The  blue  Georgetown  University 
Transportation  Service  (GUTS)  Shuttle 
from  Dupont  Circle  Metro  and  Rosslyn 
Metro  to  the  Leavy  Center  at 
Georgetown  University  r\ins:  6:15  am  to 
9:30  am  every  15  minutes  and  9:45  am 
to  8:40  pm  every  hour.  Cost  is  $1.00. 
Phone:  (202)  687^364. 

SUPPLEMENTARY  INFORMATION: 

Draft  Agenda 

Tuesday,  September  24,  1996 

11:00-1:00  pm    Registration  and  pick 

up  meeting  package 
1:00-3:00  pm    Plenary  session,  goals 

and  ground  rules 
3:00-5:00  pm    Breakout  sessions  to 

discuss  and  prioritize  issues 

Wednesday,  September  25,  1996 

8:00-12:00  am    Continuation  of 

breakout  sessions 
12:00-1:00  pm    Lunch 
1:00-4:00  pm    Continuation  of 

breakout  sessions 
4:00-5:00  pm    Large  group  session 

Thursday,  September  26,  1996 

8:00-12:00  pm    Breakout  sessions 

12:00-1:00  pm    Lunch 

1:00-5:00  pm    Large  group  session 

presentations  and  next  steps 
5:00  pm    Adjourn 

Background 

The  U.S.  Environmental  Protection 
Agency's  (EPA)  National  Pollutant 
Discharge  Ehmination  System  (NPDES) 
permit  program  utilizes  Whole  Effluent 
Toxicity  (WET)  testing  and  monitoring 
to  ensure  that  "no  toxics  in  toxic 


amounts"  will  be  discharged  into  the 
Nation's  waters.  Over  the  past  few  years, 
a  number  of  issues  have  arisen  as  a 
result  of  increasing  experience  with 
WET  limits  and  monitoring 
requirements.  EPA  is  undertaking  a 
series  of  initiatives  designed  to  make 
any  appropriate  "mid-course" 
adjustments  reflecting  the  science 
imderlying  WET,  as  well  as  to  better 
support  ongoing  WET  implementation. 
During  September  1995,  the  Society  of 
Environmental  Toxicology  and 
Chemistry  (SETAC)  sponsored  a 
workshop  on  WET  in  Pellston, 
Michigan.  This  workshop  was  co- 
funded  by  the  American  Industrial 
Health  Council,  the  Association  of 
Metropolitan  Sewerage  Agencies,  and 
EPA.  "The  purpose  of  the  Pellston 
Workshop  was  for  nationally  recognized 
scientists  from  government,  academia 
and  industry  to  look  at  the  scientific 
basis  of  the  WET  program.  SETAC  will 
publish  written  proceedings  from  this 
workshop  shortly.  EPA  held  an  open 
forum  on  December  5, 1995,  in  Crystal 
City  Virginia  to  report  results  of  the 
Pellston  WET  Workshop  to  interested 
stakeholders.  At  that  time,  EPA 
promised  to  hold  an  open  meeting  to 
discuss  the  implementation  issues 
surrounding  WET. 

Today,  EPA  is  annoimcing  a 
stakeholders'  meeting  for  reviewing 
WET  implementation  issues  to  be  held 
on  September  24-26,  1996  at  the 
Georgetown  Conference  Center  in 
Washington,  DC.  The  purpose  of  this 
meeting  is  to  examine  issues 
surrounding  the  implementation  of  the 
WET  program.  EPA  will  consider  all  the 
points  raised,  but  the  Agency  cannot 
make  policy  decisions  at  this  meeting. 
The  Agency  will,  however,  develop  a 
follow-up  action  plan  at  the  conclusion 
of  the  meeting.  In  the  interim,  it  is 
EPA's  position  that  the  WET  program  is 
technically  and  scientifically  based  and 
that  the  options  and  suggestions 
resulting  from  the  implementation 
meeting  being  aimounced  today  will 
only  serve  to  strengthen  the  existing 
WET  program. 

In  order  to  prepare  for  the  September 
meeting,  the  Agency  held  a  small  group 
scoping  meeting  on  May  16, 1996.  EPA 
invited  States,  environmental  groups, 
and  members  of  the  regulated 
community  to  attend  this  meeting.  The 
attendees  at  the  small  group  WET 
scoping  meeting  included  the  American 
Auto  Manufacturers  Association 
(AAMA),  the  American  Forestry  and 
Paper  Association  (AFPA),  National 
Council  for  Air  and  Stream 
Improvement  (NCASI),  the  Association 
of  Metropolitan  Sewerage  Agencies 
(AMSA),  the  American  Petroleimi 


Institute  (API),  the  Western  Coalition  of 
Arid  States  (WESTCAS).  and  the  EPA. 
At  this  scoping  meeting  the  participants 
listed  out  the  issues  which  were  of  most 
concern  to  their  organizations  with 
respect  to  V\TT  implementation.  A 
summarized  list  of  these  WET 
implementation  issues  raised  at  the  May 
16.  1996  scoping  meeting  follows  and  is 
broken  out  into  four  categories;  Water 
Quality  Criteria.'  Standards;  Exposure 
Assumptions;  NPDES  Permits;  and 
Enforcement/Compliance  issues. 

Water  Quality  Criteria/Standards  Issues 

1.  Narrative  vs.  numenc  WET  critena: 
With  respect  to  WET:  (1)  Should  EPA 
guidance  clarif\'  that  State  and  Tribal 
WTT  criteria  can  be  written  as  narrative 
with  implementation  procedures  (e.g., 
no  toxics  in  toxic  amounts)  or  nimieric 
(e.g.,  1.0  TUc,  chronic  toxic  unit),  or  on 
a  case-specific  basis?  (2)  Should 
different  segments  of  a  waterbody  have 
different  water  quality  standards,  which 
vary  in  criteria  or  beneficial  uses?  (3) 
How  should  toxicity,  which  does  not 
cause  an  exceedance  of  a  water  quality 
standard,  be  addressed? 

2.  Duration,  frequency  and  magnitude 
criteria  components:  With  respect  to 
WET:  (1)  Are  the  current  criteria 
protective  for  saltwater,  estuarine. 
intermittent  or  variable  flow  discharges? 
How  should  these  factors  be  considered 
in  criteria  development  (e.g.,  should 
duration  of  the  criteria  be  made 
consistent  with  the  exposure  period 
used  in  the  tests  and  permit  limits?).  (2) 
Since  most  chronic  test  durations  have 
become  abbreviated  from  30  to  7  days, 
should  the  acute  and  chronic  toxicity 
criteria  be  re-defined  to  be  made 
consistent  with  the  toxicity  test  method 
frequency?  (3)  Should  EPA  re-evaluate 
the  toxic  unit  definitions,  data 
supporting  the  one  hour  duration  period 
for  acute  criteria  and  the  once  in  3  year 
exceedance  frequency  exposure  and  re- 
emphasize  support  of  inhibition 
concentration  response  {IC25)  in 
determining  test  results. 

3.  Flexibility  vs.  consistency  in  WET 
criteria:  (1)  Where  is  the  balance 
between  flexibility  and  consistency  in 
the  application  of  WET  criteria?  (2)  Is  it 
necessary  for  test  species  to  be 
indigenous  to  the  receiving  water?  (3)  Is 
it  appropriate  to  allow  testing  with 
resident  species  (considering  species- 
specific  sensitivity  to  classes  of 
toxicants)  and  appropriate  designated 
uses?  (4)  Is  there  flexibility  in 
conducting  a  reasonable  potential 
analysis  for  WET? 

4.  Independent  Application  Policy:  (1) 
What  options  are  there  for  using  W^ET  as 
an  indicator  of  water  quality?  (2)  What 
options  are  available  for  consideration 
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of  "weight-of-evidence"  instead  of 
independent  applicability  of  biological 
assessments,  WET  results,  and  chemical 
analyses?  (3)  What  does  the  data  show 
with  respect  to  WET  tests  predicting  in- 
stream  effects  in  waters  having  low 
chronic  toxicity  or  in  waters  that  are 
effluent  dependent? 

Exposure  Assumption  Issues 

1.  WET-specific  exposure  issues: 
Identify  issues  that  are  specific  to  WET 
as  opposed  to  those  that  are  in  common 
for  other  parameters  (e.g.,  exposure 
assumptions  may  be  difficult  for  storm 
water  discharges  or  for  characterizing 
ephemeral  streams)? 

2.  Critical  flows  and  modeling  inputs: 
What  critical  flows  and  types  of  models 
(e.g.,  dynamic  models  for  ocean 
discharges)  should  be  used  in  assessing 
exposure  and  beneficial  use 
designation? 

3.  Application  of  mixing  zones  for 
WET:  What  are  the  applications  (e.g., 
critical  flows)  and  limitations  for  WET 
mixing  zones  in  saltwater,  freshwater,, 
storm  events,  and  flash  floods?  Should 
WET  criteria  be  apphed  at  the  end-of- 
pipe?  Under  what  circumstances  is  it 
appropriate  to  apply  WET  criteria  at  the 
end-of-pipe  instead  of  allowing  a  mixing 
zone? 

4.  Balancing  exposure  assumptions 
with  test  duration:  Is  it  necessary  that 
toxicity  test  method  duration  match 
expected  the  criteria  exposure  duration? 

5.  Balancing  test  method  dilution 
water  with  receiving  water 
characteristics:  (1)  What  test  species 
should  be  used  when  testing  a 
freshwater  discharge  to  an  estuarine 
water  body,  especially  when  testing  at 
high  effluent  concentrations? 
(Sometimes  ionic  imbalances  can 
contribute  to  the  observed  WET 
toxicity.)  (2)  Will  EPA  reconsider  the 
use  of  synthetic  water  which  lacks  the 
hardness,  organic  content,  and  other 
attenuating  capacities  of  natural, 
upstream  water?  (3)  Should  test 
methods  be  conducted  to  take  into 
account  site-specific  factors,  such  as 
ionic  characteristics  of  receiving  water? 

NPDES  Permit  issues 

1.  Expression  of  WET  limits:  (1)  How 
should  WET  test  method  variability  be 
addressed  or  accounted  for  when 
reporting  WET  test  results?  (2)  Should 
permit  limits  be  expressed  in  terms  of 
toxicity  units  (e.g.,  TUa,  TUc)  or  should 
percentage  of  effluent  (e.g.,  must  meet  at 
75%  effluent)  be  used?  (3)  Can  permit 
limits  account  for  toxic  effects  of  ionic 
imbalance?  (4)  Should  the  averaging 
period  for  WET  limits  be  consistent 
with  the  exposure  period  of  the  tests 
(e.g.,  acute  WET  as  a  48-hour  average 


rather  than  a  daily  maximum)  or  should 
EPA  increase  daily  maximums  to 
compensate  for  the  shorter  exposure 
period?  (5)  Are  acute  toxicity  end-of- 
pipe  limits  at  1.0  acute  toxic  unit  (TUa) 
or  greater  scientifically  valid?  (6)  Do 
magnitude  and  exposure  assumptions 
(e.g.,  7Q10  flows  vs.  continuous  flows  or 
Monte  Carlo  models)  used  to  develop 
limits  reflect  actual  exposure?  (7)  How 
are  WET  limits  applied  to  effluents 
discharging  into  intermittent  and 
effluent-dominated  streams?  (8)  Should 
permits  in  arid  areas  monitor  only  for 
acute  effects  if  chronic  limits  are 
inappropriate  and  the  flow  is  beneficial? 

2.  Fair  notice  in  permit:  (1)  Should 
permits  contain  specific  language 
stating  what  the  permittee  needs  to  do 
to  comply  with  the  permit  requirements 
(vs.  providing  cites  to  regulations)?  (2) 
How  much  detail  is  desirable?  (3)  Can 
EPA  change  the  discharge  monitoring 
report  with  respect  to  the  certification 
that  WET  test  results  are  accurate, 
because  "there  is  no  true  value  [in  WET 
tests]  from  which  to  measure  deviations 
and  to  determine  bias  or  accuracy  (54 
FR  50218)?" 

3.  Re-evaluate/define  reasonable 
potential  determinations:  (1)  Do  small 
data  sets  critically  affect  the  flexibility 
available  for  conducting  a  reasonable 
potential  analysis?  (2)  Are  there 
alternative  method  detection  levels/ 
quantitation  levels  for  WET  test 
methods  which  can  be  used  in 
reasonable  potential  determinations?  (3) 
Will  reasonable  potential 
determinations  eliminate  setting  permit 
limits  for  water  quality  not  limited  to 
discharge  quality? 

4.  Water  conservation  leading  to 
toxicity — conflicting  environmental 
goals:  How  should  conflicting 
environmental  goals  be  reconciled?  For 
example,  water  conservation  is  not 
encouraged  with  end-of-pipe  limits. 

5.  Tiered  procedures  for  TRE/ilts — 
cross-over  to  enforcement:  (1)  Can  EPA 
provide  guidance  on  when  to  set  permit 
limits,  establish  monitoring,  and  begin 
TEE/TREs?  (2)  How  could  EPA  address 
inconclusive  TIEs/TREs?  (3)  Should 
permits  only  require  a  trigger  for  further 
testing  or  conducting  a  llE/TRE  instead 
of  penalties?  (4)  Should  the  test  species 
used  in  the  toxicity  identification 
evaluations  (TIEs)  or  toxicity  reduction 
evaluations  (TREs)  be  the  same  test 
species  used  for  NPDES  compliance 
testing?  (5)  Should  TIE  and  TRE 
procedures  only  use  methods  with 
standard  euid/or  codified  guidelines? 

6.  Low  chronic  toxicity;  (1)  Since 
many  discharges  have  improved  the 
quality  of  their  discharges,  the  focus  is 
moving  from  acute  to  chronic  toxicity. 
Can  EPA  identify  procedures  to 


determine  when  apparent  exceedences 
are  caused  by  test  variation  and 
treatment  plant  fluctuations  (effluent 
variabihty)  and  procedures  for  TIEs/ 
TREs  to  identify  and  remove  toxicants? 
(2)  Evaluate  whether  the  NOEC  level 
may  be  set  at  >90%  effluent?  (3)  Can 
chronic  WET  tests  be  used  as  a 
monitoring  trigger  for  increased 
monitoring  and  conducting  a  TIE/TRE 
as  opposed  to  a  permit  limit?  (4)  What 
are  the  technical  limits  of  TIE/TRE  in 
reducing  chronic  toxicity  to  acceptable 
levels? 

7.  Ubiquitous  pollutants:  What  are 
effective  ways  in  the  permit  process  to 
deal  with  ubiquitous  pollutants  (e.g., 
diazinon,  chlorpyrifos)  that  have  been 
identified  in  the  TRE/TIE  process? 

8.  EPA-approved  chemicals  causing 
toxicity:  (1)  How  could  the  approval 
process  for  pesticides  and  other 
chemicals  (e.g.,  treatment  additives)  be 
reconciled  with  the  {jermitting  process? 
(2)  Can  permit  limits  for  total  dissolved 
solids  or  chlorides  replace  a  WET  limit 
when  common  salts  are  the  toxicants? 

9.  Correlate  permit  limits  to  exposure 
assumptions:  (1)  How  could  permit 
limits  be  more  realistically  linked  to 
exposure  assumptions?  (2)  Can  EPA 
encourage  wider  use  of  available 
exposure  models?  Can  WET  limits  have 
mixing  zones  to  reflect  allowable 
dilution? 

10.  lU  WET  limits  to  POTWs:  Should 
WET  limits  be  applied  to  industrial 
users  (lUs),  and  if  so,  how  can  test 
results  account  for  downstream  POTW 
treatment  processes? 

11.  Reevaluation  of  toxic  units:  Which 
statistical  endpoint  is  best  for 
expressing  toxicity  (e.g.,  no  observed 
effect  concentration  or  effect 
concentration?  What  allowed  effect  or 
inhibition  concentration  (e.g.,  IC25)  is 
appropriate? 

12.  Analytical  variability  in  reporting 
(quantitati on/detection  issues):  (1)  What 
are  the  best  and  technically  available 
ways  to  deal  with  test  variability?  (2) 
Are  there  options  for  addressing  test- 
specific  inter- laboratory  variability  in 
order  to  accoimt  for  test  variability  in 
permit  limits? 

13.  Application  of  test  methods  in 
permits:  (1)  Are  non-lethal  chronic 
endpoints  equivalent  to  acute 
endpoints?  (2)  Is  it  possible  to  either 
establish  test  precision  criteria  for  test 
methods  or  determine  the  lowest 
reliable  level  response?  (3)  Can  EPA 
methods  sp>ecify  culture  media  in  order 
to  improve  the  health  of  cultures  and 
reliable  endpoints?  (4)  Can  EPA 
determine  the  accuracy  of  all  WET  test 
methods?  (5)  How  does  EPA  justify  the 
Selenastrum  4-day  growth  test  use  of 
EDTA  except  in  tests  with  metals 
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present?  If  algal  growth  test  results 
cannot  predict  toxicity  in  a  reservoir, 
will  EPA  restrict  "use  of  certain  test 
species  in  large  water  bodies?  (6)  How 
to  address  toxicity  caused  by  artifacts  of 
the  test  methods.  (7)  How  should  WET 
testing  be  conducted  when  in-stream 
conditions  differ  substantially  from 
WET  toxicity  test  methods  (e.g., 
temperature,  hardness)? 

Compliance  and  Enforcement  Issues 

1.  Single  exceedance:  (1)  Are  there 
alternatives  for  dealing  with  a  single  test 
failure  that  results  in  a  WET  limit 
exceedance  (e.g..  further  testing  and 
TIE/TRE  where  appropriate,  as  agreed  to 
by  regulatory  agencies  and  permittees)? 
(2)  Can  EPA  evaluate  the  Pellston 
findings  that  concluded  that  usually 
episodic  exceedances  (especially  one 
chronic  test  failure)  would  not  impact 
the  receiving  system?  (3)  Will  one 
violation  be  subject  to  enforcement 
actions? 

2.  Inconclusive  TRE/TIEs:  (1)  How 
should  inconclusive  (i.e.,  no  sources  of 
toxicity  identified)  TRE/TIEs  be  treated 
by  regulatory  authorities?  (2)  Should 
more  guidance  be  given  on  what  is  an 
acceptable  TIE/TRE?  (3)  Should  a 
pattern  of  toxicity  be  observed  before 
compliance  actions  are  initiated?  (4) 
How  should  low  level  chronic  toxicity 
be  addressed  when  conducting  a  TIE? 

3.  Test/data  variability  in  detennining 
compliance:  (1)  How  should  EPA 
consider  data  variability  when 
determining  compliance  (especially 
since  laboratories  with  low  test 
variabihty  are  more  likely  to  detect  test 
failure)?  (2)  For  a  LC50  value  greater 
than  100  percent  effluent,  how  should 
compliance  be  determined?  (3)  Should 
EPA  provide  a  laboratory  certification 
for  WET  testing  and  a  more  rigorous  test 
acceptance  criteria  program? 

4.  Fair  notice  (cross  over  w/permits). 
How  should  permits  be  written  to  bring 
closure  to  (successful/unsuccessful) 
TEE/TREs? 

5.  "Good  actor"  relief  in  TIE/TRE:    - 
When  WET  limits  continue  to  be 
exceeded  while  TIE/TRE  is  being 
conducted,  is  the  permittee  subject  to 
enforcement  action? 

6.  Ability  to  track  permit  conditions: 
Narrative  limits  could  be  viewed 
differently  than  numeric  limits. 

7.  Treatment  chemicals  causing 
toxicity:  How  can  compliance 
determinations  account  for  use  of  EPA- 
registered  pesticides  or  common  salts 
causing  ionic  imbalance  toxic  effects 
from  salinity? 


Dated:  July  31, 1996. 
Michael  B.  Cook. 

Director,  Office  of  Wastevmter  Management. 
(PR  Doc.  96-20114  Filed  a-€r96;  8:45  am] 

BH.LJNQ  COOE  66M-S0-P 

[OPP-64031;  FRL-5385-0] 

Iprodione  on  Cow#peas:  Proposed 
Voluntary  Cancellation  of  Registration 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Receipt  of  Request  to 

Cancel  and  Proposed  Cancellation 

Order. 

SUMMARY:  This  notice  announces  that 
EPA  has  received  a  request  from  Rhone- 
Poulenc  AG  Company  to  cancel  the  use 
of  iprodione  on  cowpeas.  Under  section 
6(f)  of  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (7  U.S.C. 
136d(0(l)).  EPA  must  announce  the 
receipt  of  such  requests  and  allow 
public  comment  before  approving  them. 
The  registrant  has  requested  that  the 
comment  period  for  this  cancellation 
request  be  waived.  However,  the  Agency 
will  provide  the  public  an  opportunity 
to  comment  on  the  request  and 
proposed  cancellation  order.  The  agency 
accepted  Rhone-Poulenc  AG  Company's 
proposed  program  to  relabel  existing 
stocks  and  stocks  of  iprodione  that  were 
in  the  channels  of  trade  when  other 
amendments  to  the  iprodione 
registrations  (i.e.,  amendments  that  are 
not  subject  to  this  Notice)  were 
approved.  Relabeling  was  completed  by 
May  31, 1996. 

DATES:  Public  comment  on  the  use 
deletion  will  be  accepted  until 
September  6, 1996. 

ADDRESSES:  By  mail,  submit  comments 
to  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  deliver  comments 
to  room  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlingtoii,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASQI  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
[OPP-64031).  No  "Confidential 
Business  Information"  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 


online  at  many  Federal  Depository 
libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Vivian  Prunier.  Review  Manager, 
Special  Review  Branch.  Special  Review 
and  Reregistration  Division  (7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Third  floor,  Westfield  Building,  2800 
Crystal  Drive,  Arlington  VA  (703)  308- 
8034,  e-mail: 
prunier.vivian@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Request  for  Voluntar\'  Cancellation  of 
Use 

Under  section  6(f)  of  the  Federal 
Insecticide  Fungicide  and  Rodenticide 
Act  (FIFRAK7  U.S.C.  136d(n(l)).  a 
registrant  may  at  any  time  request  that 
any  of  its  pesticide  registrations  be 
canceled  or  be  amended  to  delete  one  or 
more  uses.  Section  6(f)  of  FIFRA 
requires  the  Administrator  to  publish  a 
notice  of  receipt  of  the  request  and 
allow  public  comment  before  approving 
such  request.  The  Administrator  may 
waive  the  comment  period  prior  to 
issuing  an  order  if  the  registrant 
requests  a  waiver  or  if  the  continued  use 
of  the  pesticide  would  pose  an 
unreasonable  adverse  effect  on  the 
environment. 

On  March  14.  1996.  Rhone-Foulenc 
AG  Company  requested  amendments  to 
the  registrations  of  its  iprodione 
products  (ROVRAL  Fungicide  (EPA  Reg. 
No.  264-453).  ROVRAL  4  Flowable 
Fungicide  (EPA  Reg.  No.  264-482)  and 
ROVR.\L  WG  Fungicide  (EPA  Reg.  No. 
264-524).  Among  other  requested 
changes.  Rhone-Poulenc  AG  Company 
requested  voluntary'  cancellation  of  the 
use  of  iprodione  on  cowpeas.  The  other 
amendments  were  accepted  in  March 
1996  and  included  reductions  in  the 
number  of  iprodione  applications  to 
grapes  or  stone  fruits  and  a  feeding 
restriction  for  peanut  hay.  Because  these 
amendments  do  not  result  in  the 
deletion  of  any  uses  of  iprodione,  they 
are  not  subject  to  this  Notice.  EPA  has 
determined  that  iprodione  residues  in  or 
on  cowpeas  contribute  slightly  to 
human  dietar>'  risk  because  iprodione 
residues  from  cattle  feed  are  carried 
over  into  cows'  milk  Iprodione  residues 
in  or  on  peanut  hay  account  for  the  vast 
majority  of  iprodione  residues  in  milk. 
This  source  of  dietarv  exposure  has 
been  eliminated  because  the  March 
1996  amendment  request  included 
amending  the  registration  for  the  use  of 
iprodione  on  peanuts  to  add  a  feeding 


Federal  Register  /  Vol.  61.  No.  153  /  Wednesday,  August  7,  1996  /  Notices 


41153 


restriction  for  peanut  hay.  When 
iprodione-treated  peanut  hay  and 
iprodione-treated  cowpeas  are  both 
eliminated  from  dairy  cattle  diets,  the 
anticipated  residue  level  of  iprodione  in 
milk,  expressed  as  a  nation-wide 
average,  falls  from  0,0073  ppm  to  0  0003 
ppm.  These  residue  levels  correspond  to 
dietary  risks  of  3.4  x  10-*  and  1,4  x  lO-''. 
respectively.  Therefore,  the  action  taken 
in  March  1996  significantly  decreases 
dietary  exposure  to  iprodione  through 
consumption  of  milk 

U.  Opportunity  for  Public  Commeat 

On  May  23,  1996,  Rhone-Poulenc  AG 
Company  requested  EPA  to  waive  the 
comment  period  on  the  proposed 
deletion  of  the  cow^ea  use  The 
Administrator  has  determined  that  a  30- 
day  comment  period  is  appropriate  for 
the  proposed  action.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  September  6,  1996.  Any  comments 
received  in  response  to  this  notice  will 
be  considered  m  EP.As  final 
cancellation  order.  If  no  comments  are 
received,  the  cancellation  will  go  into 
effect  on  October  7,  1996,  without 
publication  of  a  Final  Order  EPA 
believes  the  use  deletion  proposed  by 
Rhone-Poulenc  AG  Company  will  help 
reduce  the  risk  of  unreasonable  adverse 
effects  from  continued  use  of  products 
containing  iprodione.  It  is  EPAs 
intention  to  approve  Rhone-Poulenc  AG 
Company's  request  for  deletion  of  the 
use  on  cowpeas  unless  during  the 
comment  penod  convincing  information 
is  received  that  demonstrates  that 
approval  of  Rhone-Poulenc  AG 
Company's  request  is  inappropriate. 

ni.  Public  Comment  Procedures 

EPA  invites  interested  persons  tn 
submit  written  comments,  information, 
or  data  m  response  to  this  notice. 
Comments  must  be  submitted  by 
September  6.  1996.  Comments  must 
bear  a  notation  indicating  the  docket 
number  Three  copies  of  the  comments 
should  be  submitted  to  either  location 
listed  under  ADDRESSES  at  tiie  beginning 
of  this  notice. 

Informadon  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  or  all  that 
information  as  CBI.  EPA  will  not 
disclose  information  so  marked,  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  .A  second  copy  of  such 
comments,  with  the  CBI  deleted,  also 
must  by  submitted  for  inclusion  in  the 
public  record  EPA  may  publicly 
disclose  without  pnor  notice 
information  not  marked  confidential. 

Documents  considered  and  rehed 
upon  by  EPA  pertaining  to  this  notice, 
and  all  written  comments  filed  pursuant 


to  tliis  notice  will  be  available  for  public 
inspection  in  room  1132,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except  for 
legal  holidays 

A  record  has  been  estabhshed  for  tliis 
notice  under  do<:ket  number  [OPP- 
64031]  (including  comments  and  data 
submitted  electromcally  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4;30  pm  .  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dcx:ket^piaTnail.ep>a.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
.Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record,  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  notice. 

rV.  Existing  Stocks 

Before  submitting  the  March  14, 1996 
amendment  applications,  Rhone- 
Poulenc  AG  Company  agreed  to  relabel 
all  existing  stocks  of  iprodione  products 
that  were  packaged  and  labeled,  but  had 
not  been  released  for  shipment,  as  of  the 
date  of  approval  of  the  label 
amendments.  In  a  letter  dated  April  15, 
1996.  EPA  accepted  a  Rhone-Poulenc 
AG  Company  proposal  for  relabeling 
iprodione  products  that  were  already  in 
the  charmels  of  trade.  EPA  specified  that 
all  stocks  of  iprodione  products  held  in 
warehouses  were  to  be  relabeled  by  May 
31,  1996.  Stocks  held  by  distributors  in 
specified  states  were  also  to  be 
relabeled.  EPA  required  that  all 
iprodione  products  in  channels  of  trade 
were  to  bear  the  new  labels  after  May 
31, 1996.  Any  iprodione  product  that 
does  not  bear  the  new  labels  after  May 
31, 1996  will  be  considered  misbranded 


under  section  2(q)  of  FIFR.A.  Under 
section  12{a){l)  of  FTFRA,  sale  of 
misbranded  products  violates  the  Act. 
On  Jime  11. 1996,  Rhone-Poulenc  AG 
Company  notified  EPA  that  the 
relabeling  program  had  been  completed 
as  specified. 

\    Proposed  I  se  DeietionCancellation 
Order 

The  following  Use  Deletion/ 
Cancellation  Order  and  Approval  of 
Rhone-Poulenc  AG  Company's  request 
for  the  deletion  of  the  use  of  iprodione 
on  cowpeas  will  take  effect  on  October 
7. 1996  unless  EPA  publishes  a  notice 
in  the  Federal  Register  before  that  date 
modifying  the  proposed  order.  I  approve 
Rhone-Poulenc  AG  Company's  request 
for  deletion  of  cowpeas  from  iprodione 
products  264-453.  264-482  and  264- 
524.  effective  October  7  1996. 

List  of  Subjects 

Environmental  Protection, 
Agricultural  Commodities,  Pesticides 
and  pests. 

Dated:  July  30, 1996. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs 

fFR  Doc  9&-20105  Filed  &-*-96;  8:45  am) 

(PF-667;  FRL-6388-71 

Pesticide  Tolerance  PetltJorts;  Notice 

of  Filings 

AGENCY:  Environmental  Protection 
Agency  CEPA). 
action:  Notice. 

SUMMARY:  This  notice  aimoimces  initial 
filings  of  pesticide  petitions  CPP)  and 
food/feed  additive  petitions  (FAP) 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-6671,  must  be 
received  on  or  before  September  6, 
1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  PubMc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Offices  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson-Davis  Hwy.,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electromcally  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
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ASCII  file  avoiding  the  use  of  special 
characters  and  anv  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-663i  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  docimient. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  bv  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Infonnation" 
(CBU  CBI  should  not  be  submitted 
through  e-maii.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  {7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV..  Washington,  DC  20460.  In 
person,  contact  Robert  J.  Taylor,  Product 
Manager  (PM-25),  Rm.  241,  CM  #2, 
703-305-6027  or  by  e-mail: 
tay lor  robert@epamail.epa.gov. 
SUPPtEMENTARY  INFORMATWN:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  various  agricultural 
commodities. 
INTIAL  FILINGS 

1.    PP  4F4346.  Monsanto  Co..  700 
14di  St..  NW..  Suite  1100.  Washington, 
DC  20005,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 
permit  residues  of  the  plant  growth 
regulator  (hybridizing  agent)  clofencet 
IMON  21200)  (2-(4-chlorophenyl>3- 
ethyl-2,5-dihydro-5-oxo-4- 
pyridazinecaxboxylic  acid,  potassium 
salt)  in  or  on  the  following  raw 
agricultural  commodities  (RACs):  wheat. 
grain  at  250  (parts  per  million)  (ppm); 
wheat,  hay  at  40  ppm;  wheat,  straw  at 
50  ppm;  wheat, forage  at  10  ppm:  milk 
at  0.02  ppm;  meat*  (*cattle.  goats,  hogs, 
horses  and  sheep)  at  0.15  ppm;  meat 
byproducts*  (except  kidney)  at  0.5  ppm; 
fat*  at  0.04  ppm;  kidney*  at  10  ppm; 
eggs  at  1.0  ppm;  poultry  meat  at  0.15 


ppm;  poultry  meat  byproducts  at  0.20 
and  poultry  fat  at  0.04  ppm  In  addition, 
rotational  grain  crop  tolerances  in  the 
cereal  grain  crop  group  for  grain  at  20 
ppm;  straw  at  4.0  ppm;  forage  at  4  0 
ppm;  stover  (fodder)  at  1  0  ppm  and  hay 
at  15.00  ppm;  soybeans  at  30  ppm; 
soybean,  forage  at  10  ppm  and  soybean, 
hay  at  10.0  ppm.  The  analytical  method 
is  gas  chromatography. 

2.  PP  5F4449.  Quimica  Agronomica 
de  Mexico  S.  de  R.L.  MI.  c/o  Technology 
Sciences  Group,  Inc.  1101  17th  St.,  NW!, 
Washington,  DC  20036,  proposes  to 
amend  40  CFR  part  180  by  establishing 

a  regulation  to  permit  residues  of  the 
fungicide/bactericide  gentamicin  sulfate 
in  or  on  the  following  raw  agricultiu-al 
commodities  (RACs):  apples  at  0.1  ppm. 
The  analytical  method  is  HPLC. 

3.  FAP  4H5694.  Monsanto  Co.,  700 
14th  St.,  NW.,  Suite  1100,  Washington. 
DC  20005.  proposes  to  amend  40  CFR 
part  186  by  estabhshing  a  regulation  to 
j)ermit  residues  of  the  plant  growth 
regulator  (hybridizing  agent)  clofencet 
[MON  21200]  (2-(4-chlorophenyl)-3- 
ethy  1-2 ,5-dihydro-5-oxo-4- 
pyridazinecarboxylic  acid,  potassium 
salt)  in  or  on  wheat  miUing  fractions 
(excluding  flour)  at  600  ppm. 

A  record  has  been  established  for  this 
document  imder  docket  number  [PF- 
667]  (including  any  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2,  1921  Jefferson-Davis 
Hwy.,  Arhngton,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-DocketOef>amaiI.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  vyill  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  to  printed,  paper  form  as 
they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 


paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Authority:  7  U.S.C  136a. 
Dated:  July  26, 1996. 

Stephen  L.  Johnson. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Dor  96-19968  Filed  8-6-96;  8:45  am] 
BILUNG  CODE  S6a»-S0-4! 

[OPP-181021;  FRL  5387-7] 

Bifenthhn;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACUON:  Notice. 

SUMMARY:  EPA  has  received  a  specific 

exemption  request  from  the  California 
Department  of  Pesticide  Regulations 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  pesticide 
bifenthrin  to  treat  up  to  22,000  acres  of 
broccoli,  cauliflower,  cabbage  and 
rapini  and  40,000  acres  of  lettuce  to 
control  silverleaf  whitefly.  An 
emergency  exemption  for  this  use  has 
been  requested  for  the  previous  6  years, 
and  a  complete  application  for 
registration  of  this  use  and  a  tolerance 
petition  has  not  been  submitted  to  the 
Agency.  Therefore,  m  accordance  vyith 
40  CFR  166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  August  22,  1996. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181021,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Cr\'stal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail]  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
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characters  and  any  form  of  encr5T)tion. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-181021].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  wdll  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  pubUc 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway.  .Arlington,  VA, 
from  8  a.m.  to  4;30  p.m..  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Margarita  CoUantes,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington.  VA.  (703)  308-8347;  e-mail: 
collantes.marganta@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  .'\dministrator  may. 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  .'\pplicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  bifenthrin  on 
lettuce,  broccoli,  cauliflower,  cabbage, 
and  rapini  to  control  silverleaf  whitefly 
(SWF).  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

According  to  the  .Apphcant.  California 
still  does  not  have  matenal  that  will 
provide  them  with  satisfactory  late 
season  control  of  the  silverleaf  whitefly. 
The  registrant  (Bayer.  Inc.)  for  the 
registered  alternative  product 
imidacloprid  Admire/ Provado  does  not 
want  growers  to  use  imidacloprid 
throughout  the  growing  season  in  order 


to  eliminate  any  potential  that  the 
whitefly  may  develop  a  resistant  gene  to 
imidacloprid.  When  used  as  a 
combination,  Imidacloprid  and 
bifenthrin  allowed  the  growers  to 
maintain  the  ability  to  grow  a 
marketable  crop  in  1993  and  1994. 
Without  the  use  of  bifenthrin,  the 
Applicant  claims  that  growers  will 
suffer  significant  economic  loss  this 
growing  season. 

Under  the  proposed  exemption,  a 
maximum  of  four  apphcations  for 
lettuce  and  five  apphcations  for 
broccoli,  cauliflower,  cabbage  and 
rapini  would  be  made  at  0.08  to  0.1  lb. 
active  ingredient  (a.i./A)  [5.2  to  6.4  fl. 
ozs.)  of  product  per  acre  by  ground  or 
air  equipment.  Not  to  apply  within  20 
days  of  harvest.  Do  not  apply  by  ground 
equipment  v«thin  25  feet  or  by  air 
within  150  feet  of  lakes  reservoirs, 
rivers,  permanent  streams  or  natural 
ponds  estuaries  and  commercial  fish 
farms.  A  200-yard  buffer  for  aerial 
application  and  40  yards  for  ground 
application  shall  be  observed  around 
aquatic  habitats  containing  endangered 
species  (desert  pupfish,  and  Delhi  Sands 
Flower  Loving  Fly). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  if  a  specific 
exemption  use  has  been  requested  in 
any  3  previous  years,  and  a  complete 
application  for  registration  of  the  use 
and/or  a  tolerance  petition  has  not  been 
submitted  to  the  Agency  [etc.,  see  40 
CFR  166.24].  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application. 

A  record  has  been  estabUshed  for  this 
notice  under  docket  number  (OPP- 
181021]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  hohdays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 


The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
conunents  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
vmting.  The  official  record  is  the  p>aper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Cahfomia  E)epartment  of  Pesticide 
Regulations. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Emergency  exemptions. 

Dated:  July  26,  1996. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[PR  Doc.  96-19966  Filed  8-6-96;  8:45  am] 

BtLUNG  CODE  «*<:.-Sf.  J^ 

rOPPTS-00194;  FRL-6388-«] 

Cleaner  Technologies  Substitutes 
Assessment,  Lithographic  Biannet 
Washes;  Notice  o^  Availabiiiry 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Availability  for 

Comment. 

SUMMARY:  EPA  is  announting  the 
availabiUty  of  the  draft  of  a  document 
entitled  "Cleaner  Technologies 
Substitutes  Assessment:  Lithographic 
Blanket  Washes."  This  docimient  details 
the  findings  of  the  EPA's  Design  for  the 
Environment  Lithography  Project. 
DATES:  Comments  are  due  no  later  than 
September  23,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to:  Jed  Meline,  U.S. 
Environmental  Protection  Agency, 
Design  for  the  Environment  Program 
(DfE),  Mail  Code  7406,  401  M  St.,  SW., 
Washington,  DC.  20460.  The  complete 
report  is  available  by  Document  Number 
EPA  (744-R-95-008).  Free  copies  can 
be  obtained  by  contacting  EPA's 
Pollution  Prevention  Information 
Clearing  House  (PPIC),  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Mail 
Code  3404.  Washington,  DC.  20460. 
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Telephone  (202)  260-1023;  Fax  (202) 
260-0178  Or  review  the  report  on  the 
DfE  home  page  at  http://es.inel.gov/dfe. 

Comments  and  data  may  also  be 
submitted  electromcally  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  AH 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(C)PFTS-00194l.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  h)elnw  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Jed 
Melme.  telephone  (202)  260-1678, 
Design  for  the  Environment  Program, 
Office  of  Pollution  Prevention  and 
Toxics.  Mail  Code  7406,  401  M  St.,  SW., 
Washington,  DC.  20460,  e-mail: 
meline  jed@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  .\vailability  Electronic 
copies  of  the  draft  document  are 
available  from  the  EPA  Public  Access 
gopher  (gopher.epa.gov)  at  the 
Environmental  Sub- Set  entry  for  this 
document  under  "Rules  and 
Regulations." 

The  EPA's  Design  for  the 
Environment  (DfE)  Program  began 
working  with  the  lithographic  sector  of 
the  printing  industry  In  1993.  This  work 
ultimately  formed  the  basis  of  the  DfE 
Lithography  Project.  Concentrating  on 
the  process  of  blanket  washing,  the 
partners  of  the  Lithography  Project,  in  a 
voluntary  cooperative  effort,  evaluated 
37  different  blanket  wash  products. 
Infonnation  was  gathered  on  the 
performance,  cost,  and  health  and 
environmental  risk  trade-offs  of  each 
blanket  wash.  The  goal  of  the  Project  is 
to  provide  information  that  will  help 
lithographers  make  more  informed 
decisions  about  the  blanket  wash 
products  they  bring  into  their  facilities, 
and  thus,  help  them  design  an  operation 
which  is  more  environmentally  sound, 
safer  for  workers,  and  more  cost 
effective.  With  this  notice,  EPA  is 
announcing  the  availability  of  the  draft 
docimient  entitled  "Cleaner 
Technologies  Substitutes  Assessment: 
Lithographic  Blanket  Washes,"  detailing 
the  information  and  data  gathered 
throughout  the  course  of  the 
Lithography  Project. 

A  record  has  been  established  for  this 
notice  of  availability  under  docket 
number  (OPPTS-001941  (including 


comments  and  data  submitted 
electronically  as  described  below)  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center.  Rm.  NE-B607,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice  of 
availability,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  conmaents  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  officied  record  which 
will  also  include  all  conunents 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 

Dated:  July  31, 1996. 

William  H.  Sanders  m 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  96-20104  Filed  &-6-96:  8:45  ami 
BiLLMO  CODE  S6aO-60-f 


tFRL-5548-4] 

Southern  Crop  Site;  Notice  of 
Proposed  Purchaser  Agreement 

Notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
associated  with  Southern  Crop 
Sup)erfund  Site  in  Palm  Beach,  Florida 
has  been  approved  by  the  Agency  and 
by  the  Department  of  Justice.  The 
Prospective  Purchaser  Agreement  would 
resolve  certain  potential  EPA  claims 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Action  on  1986 
("CERCLA"),  against  John  McCrocklin, 
the  prospective  purchaser  ("the 
purchaser"). 

The  settlement  would  require  the 
purchaser  to  provide  for  proper  disposal 
of  any  wastes,  debris,  or  other  materials 
generated  by  a  proposed  railroad 


redignment  over  a  portion  of  the 

Southern  Crop  Site  within  90  days  for 
any  wastes  so  generated,  and  to  provide 
EPA  access  to  the  Site.  EPA  will 
consider  public  comments  on  the 
proposed  agreement  for  thirty  (30)  days. 
EP.^  may  withdraw  from  or  modify  the 
proposed  purchaser  agreement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  agreement  is  inappropriate, 
improper,  or  inadequate. 

Copies  of  the  agreement  are  available 
fi-om:  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  ,'\gency. 
Region  4.  Waste  Management  Division, 
345  Courtland  Street.  N.E.,  Atlanta, 
Georgia  30365,  404/347-5059,  vmx. 
6169. 

Written  comments  must  be  submitted 
to  Ms.  Batchelor  at  the  above  address  by 
Septembers.  1996. 

Dated:  July  19, 1996. 
lames  S.  Kutzman, 

Acting  Director,  Waste  Management  Division. 
(FR  Doc.  96-20113  Filed  8-6-96;  8:45  am] 
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[FRL-5548-7] 

Notice  of  Availability  of  and  Initiation 
of  a  30  Day  Public  Comment  Period  tor 
an  Administrative  Order  on  Consent 
for  De  Minimis  Waste  Contributors 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
(CERCLA) 

Notice  is  hereby  given  that  on  July  24, 
1996,  an  administrative  order  on 
consent  ("Order")  between  the  United 
States  Environmental  Protection 
Agency,  Region  VIII  and  The  Cleveland- 
Cliffs  Iron  Company,  Union  Pacific 
Resources  Company  and  Union  Pacific 
Resources  Group,  Inc.  (collectively,  "the 
Settling  Parties")  was  approved  by  the 
Department  of  Justice.  Environmental 
and  Natural  Resources  Division,  on 
behalf  of  the  Attorney  General  of  the 
United  States,  for  the  Summitville  Mine 
Superfund  Site  ("Site"). 

Because  of  the  minimal  nature,  by 
volume  and  toxicity,  of  the  hazardous 
substances  allegedly  contributed  by  the 
Settling  Parties  to  the  Site,  EPA 
determined  that  the  Settling  Parties  are 
eligible  for  a  de  minimis  settlement  in 
accordance  with  Section  122(g)  of 
CERCLA.  According  to  the  terms  of  the 
Order,  in  exchange  for  a  cash  payment 
of  $700,000.  including  a  premium,  the 
Settling  Parties  have  resolved  their 
potential  civil  liability  under  Sections 
106  and  107  of  CERCLA.  42  U.S.C.  9606 
and  9607  and  Section  7003  of  the 
Resource  Conservation  and  Recovery 
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Act.  as  amended,  42  U.S.C.  6973  for  the 
Site. 

EPA  Region  Vm  will  receive 
comments  relating  to  the  proposed 
Order  for  a  period  of  thirty  days  from 
the  date  of  publication  of  this  notice. 
Comments  should  be  addressed  to 
Nancy  Mangone,  Enforcement  Attorney 
(8ENF-L).  U.S.  EPA  Region  VHl,  999 
18th  Street,  Denver,  Colorado  80202  and 
should  refer  to  the  Summitville  Mine 
Superfund  Site,  EPA  Docket  No. 
CERCLA-VIII-96-23,  Administrative 
Order  an  Consent  between  U.S.  EPA 
Region  VIII  and  The  Cleveland-Chffs 
Iron  Company,  Union  Pacific  Resources 
Group,  hic.  and  Union  Pacific  Resources 
Company.  In  accordance  with  Section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d), 
commenters  may  request  a  public 
meeting  in  the  affected  areas. 

The  proj>osed  Order  may  be  examined 
in  person  at  the  Superfund  Records 
Center,  EPA  Region  VIII,  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202,  (303)  312-6111.  A  copy  of  the 
Order  may  also  be  obtained  by  mail 
irom  Mr.  James  Worden  of  the  EPA 
Region  VIII  Superfund  Records  Center 
(8EPR-PS)  at  the  address  listed  above. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  number.  There  is  no 
cost  for  requesting  this  document. 
Max  H.  Dodson, 

Assistant  Regional  Administrator,  Office  of 
Ecosystems  Protection  and  Remediation,  U.S. 
EPA  Region  VUI. 

In  the  Matter  of:  Summitville  Mine 
Superfund  Site.  Site  No.  V3;  The  Cleveland- 
Cliffs  Iron  Company,  Union  Pacific  Resources 
Group,  Inc.  and  Union  Pacific  Resources 
Compuiy,  Respondents.  Proceeding  Under 
Section  122(g)(4)  of  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act.  as  amended  (42  U.S.C. 
§  9622(g)(4)).  EPA  Docket  No.  CERCLA-VDI- 
96-23. 

CERCLA  Section  122(G)(4]  De  Minimis 
Waste  Contributor  Administrative 
Order 

/.  Jurisdiction 

1.  This  Administrative  Order  on 
Consent  ("Consent  Order"  or  "Order") 
is  issued  piu^uant  to  the  authority 
vested  in  the  President  of  the  United 
States  by  Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  §  9622(g)(4),  to  reach 
settlements  in  actions  under  Section  106 
or  107  of  CERCLA,  42  U.S.C.  §§9606  or 
9607.  The  authority  vested  in  the 
President  has  been  delegated  to  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  by  Executive  Order  12580,  52 
Fed.  Reg.  2923  Oan.  29, 1987),  and 


further  delegated  to  the  Regional 
Administrators  of  the  EPA  by  EPA 
Delegation  No.  14-1 4-E.  This  authority 
has  been  redelegated  to  the  Assistant 
Regional  Administrator  for  Ecosystem 
Protection  and  Remediation. 

2.  This  Order  is  issued  to  The 
Cleveland-Cliffs  Iron  Company,  Union 
Pacific  Resources  Company  and  Union 
Pacific  Resources  Group,  Inc.  Each 
Respondent  agrees  to  undertake  all 
actions  required  by  this  Consent  Order. 
Each  Respondent  further  consents  to 
and  will  not  contest  EPA's  jurisdiction 
to  issue  this  Consent  Order  or  the 
implement  or  enforce  its  terms. 

II.  Statement  of  Purpose 

3.  By  entering  into  this  Consent 
Order,  the  mutual  objectives  of  the 
Parties  are: 

a.  to  reach  a  final  settlement  among 
the  Parties  with  respect  to  the  Site 
pursuant  to  Section  122(g)  of  CERCLA, 
42  U.S.C.  9622(g),  that  allows 
Respondents  to  make  a  cash  payment, 
including  a  premiimi,  to  resolve  their 
alleged  civil  liabiUty  under  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606  and 
9607  and  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6973,  for  injimctive 
relief  with  regard  to  the  Site,  and  for 
response  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 
Site,  thereby  reducing  Utigation  relating 
to  the  Site; 

b.  to  simplify  any  remaining 
administrative  and  judicial  enforcement 
activities  concerning  the  Site  by 
ehminating  three  of  the  potentially 
responsible  parties  from  further 
involvement  at  the  Site;  and 

c.  to  obtain  settlement  vnth 
Respondents  for  their  fair  share,  as 
determined  by  EPA.  of  response  costs 
incurred  and  to  be  incurred  at  or  in 
connection  writh  the  Site  by  the  EPA 
Hazardous  Substance  Superfund,  and  to 
provide  full  and  complete  contribution 
protection  for  Respondents  with  regard 
to  the  Site  pursuant  to  Sections  122(f)(2) 
and  122(g)(5)  of  CERCLA,  42  U.S.C. 
9622(f)(2)  and  9622(g)(5). 

///.  Definitions 

4.  Unless  otherwise  expressly 
provided  herein,  terms  used  in  this 
Consent  Order  that  are  defined  in 
CERCLA  or  in  regulations  promulgated 
imder  CERCLA  shall  have  the  meaning 
assigned  to  them  in  the  statute  or 
regulations.  Whenever  the  terms  hsted 
below  are  used  in  this  Consent  Order, 
the  following  definitions  shall  apply: 

"CERCLA"  shall  mean  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  of  1980,  as  amended,  42  U.S.C.  9601 
et  seq. 

"Consent  Order"  or  "Order"  shall 
mean  this  Administrative  Order  on 
Consent  and  all  appendices  attached 
hereto.  In  the  event  of  confUct  between 
this  Order  and  any  appendix,  the  Order 
shall  control. 

"Day"  shall  mean  a  calendar  day.  In 
computing  any  period  of  time  under  this 
Consent  Decree,  where  the  last  day 
would  fall  on  a  Saturday,  Sunday,  or 
Federal  holiday,  the  period  shall  run 
imtil  the  close  of  business  of  the  next 
working  day. 

"EPA"  shall  mean  the  United  States 
Environmental  Protection  Agency  and 
any  successor  departments  or  agencies. 

"EPA  Hazardous  Substance 
Superfund"  shall  mean  the  Hazardous 
Substance  Superfund  estabUshed  by  the 
Internal  Revenue  Code,  26  U.S.C.  9507. 
"Information  currently  known  to  the 
United  States"  shall  mean  that 
information  and  those  documents 
contained  in  the  Administrative  Record 
and  Site  File  for  the  Site  as  of  the 
effective  date  of  this  Order. 

"Interest"  shall  mean  interest  at  the 
rate  specified  for  interest  on 
investments  of  the  EPA  Hazardous 
Substance  Superfund  established  by  26 
U.S.C.  9507,  compounded  on  October  1 
of  each  year,  in  accordance  with  42 
U.S.C.  9607(a). 

"New  Information"  shall  mean 
information  not  contained  in  the 
Administrative  Record  or  Site  File  for 
the  Site  as  of  the  effective  date  of  this 
Order. 

"Paragraph"  shall  mean  a  portion  of 
this  Consent  Order  identified  by  an 
arable  numeral. 

"Parties"  shall  mean  EPA  and  the 
Respondents. 

"Respondents"  shall  mean  The 
Cleveland-Cliffs  Iron  Company  (CC), 
Union  Pacific  Resources  Company  and 
Union  Pacific  Resources  Group,  Inc. 
(together.  UP). 

"Response  Costs"  shall  mean  all  costs 
of  "response"  as  that  term  is  defined  by 
Section  101(25)  of  CERCLA. 

"Section"  shall  mean  a  portion  of  this 
Consent  Order  identified  by  a  roman 
numeral. 

"Site"  shall  mean  the  Summitville 
Mine  Superfund  Site  Remedial 
Investigation/Feasibility  Study  Area 
within  Rio  Grande  County,  Colorado. 
Approximately  550  acres  of  the  Site, 
known  a  the  Summitville  Minesite,  have 
been  disturbed  by  mining  activities  and 
is  currently  undergoing  remedial  action. 
As  depicted  on  the  map  attached  as 
Appendix  A,  the  Site  consists  of 
portions  of  the  Alamosa  River 
Watershed  EPA  believes  may  have  been 
impacted  by  releases  of  hazardous 
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substances  from  the  Summitville 
Minesite.  More  specifically,  the  Site 
includes  the  following  areas:  Area  1 — 

SummitMlle  Mine  Site — The  area  within 
the  mine  permit  boundaries;  Area  2 — 
Wightman  Fork— The  Wightman  Fork 
and  associated  wetlands  between  the 
down  stream  mine  permit  boundary  to 
the  confluence  with  the  Alamosa  River; 
Area  3 — Alamosa  River — The  Alamosa 
River  and  associated  wetlands  from  the 
confluence  with  the  Wightman  Fork 
downstream  to  the  inlet  of  the  Terrace 
Reservoir;  Area  4 — Terrace  Reservior — 
The  area  which  contains  the  Terrace 
Reservoir:  and  Area  5 — Below  Terrace 
Resemor — The  area  below  the  Terrace 
Reservoir  which  has  been  impacted  by 
contamination  transported  by  the 
Alamosa  River  and  irrication  canals. 

"United  States"  shalimean  the 
United  States  of  America,  including  its 
departments,  agenaes  and 
instrumentalities. 

/v.  Statement  of  Facts 

5  The  United  States  Environmental 
Protection  Agency  (EPA)  initiated 
removal  response  actions  at  the  Site  on 
December  18.  1992  to  address  releases 
or  threatened  releases  of  hazardous 
substances  into  the  Alamosa  River  and 
surrounding  environment  pursuant  to 
the  President's  authority  under  Sections 
104  and  106  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L.  99- 
499,  42  U.S.C.  9604  and  9606(a) 
(CERCLA). 

6.  On  May  31,  1994.  EPA  Usted  the 
Site  on  the  National  Priorities  List  as  a 
result  of  releases  or  threatened  releases 
of  hazardous  substances  at  or  from  the 
Site. 

7.  On  December  15,  1994,  EPA  issued 
4  Interim  Records  of  Decision  selecting 
the  interim  remedial  actions  to  be 
implemented  for  the  following  activities 
and/or  areas  at  the  Summitville  Mine 
Site:  Water  Treatment  (WT  IROD), 
Reclamation,  the  Heap  Leach  Pad  (HLP 
IROD)  and  the  Cropsy  Waste  Pile, 
Beaver  Mud  D\unp/Summitville  Dam 
Impoundment,  and  Mine  Pits  (CWP 
KOD). 

8.  As  of  September  30, 1995,  the 
United  States  incurred  $77  million  in 
response  costs  responding  to  the  release 
or  threatened  release  of  hazardous 
substances  at  or  in  connection  with  the 
Site.  The  United  States  continues  to 
incur  response  costs  in  responding  to 
the  release  or  threat  of  release  of 
hazardous  substances  at  or  in 
connection  with  the  Site. 

9.  EPA  alleges  that  the  Respondents 
are  liable  for  reimbursement  of  the 


United  States'  response  costs  pursuant 
to  Section  107  of  CERCLA,  42  U.S.C. 
9607. 

10.  Between  April  1,  1996  and 
December  31, 1969,  CC.  UP  and  the 
W.S.  Moore  Co.  participated  in 
exploration  and  related  activities  at  the 
Site.  These  activities  initially  were 
conducted  by  only  W.S.  Moore  and  UP. 
On  October  1, 1967.  CC  acquired  a 
working  interest  in  the  exploration  and 
related  activities  at  the  Site  pursuant  to 
an  Interim  Management  Agreement.  In 
August  1, 1968,  the  Interim 
Management  Agreement  was  replaced 
by  the  Management  Agreement.  On 
December  31,  1969,  the  three 
participants  ceased  these  exploration 
and  related  activities  by  terminating  the 
Management  Agreement. 

11.  The  exploration  and  related 
activities  at  the  Site  referred  to  in 
Paragraph  10  above  included:  (1) 
Sinking  of  one  exploratory  shaft, 
referred  to  herein  as  the  Missionary 
Shaft,  approximately  400  ft.  to  provide 
access  to  the  Missionary  Vein;  (2) 
imderground  drifting  from  the 
Missionary  Shaft  to  explore  the  extent  of 
the  Missionary  Vein;  (3)  construction  of 
a  dam  for  the  future  impoundment  of 
tailings;  (4)  partial  construction  of  an 
ore  crusher  and  mill  facihty  ( the  ore 
crusher  was  shipped  and  uncrated,  but 
never  installed  or  used);  (5) 
implementation  of  an  exploratory 
sampling  program  that  included  core 
and  channel  sampling;  and  (6) 
rehabilitation  £ind  renovation  of  2200  ft. 
of  the  Reynolds  timnel.  CC  and  UP  did 
not,  however,  complete  or  operate  the 
crusher  and  mill  facility  and  did  not 
generate  or  dispose  of  taiUngs  at  the 
Site. 

12.  These  activities  caused  the 
generation  or  disposal  of  approximately 
12.000  cubic  yards  (yds.^)  of  waste  rock 
and  other  mine  waste  material.  Based  on 
Information  currently  known  to  the 
United  States,  EPA  and  the  Respondents 
agree  that  not  more  than  7.500  yds.^  of 
this  material  was  waste  rock  containing 
hazardous  substances.  The  Parties  agree 
that  the  remainder  of  this  material  was 
inert,  non-hazardous  substance-bearing 
andesite.  EPA  alleges  that  the  waste 
rock  generated  during  the  Respondents' 
activities  at  the  Site  is  a  source  of 
hazardous  substances  that  have  been 
released  into  the  disturbed  surface  area 
of  the  Site  and  have  adversely  impacted 
the  quality  of  water  at  or  emanating 
from  the  Site. 

13.  The  total  volume  of  waste  rock, 
tailings  and  other  mine  waste  (including 
the  Heap  Leach  Pad)  requiring 
remediation  at  the  Site  is  approximately 
11  million  yds.'  According  to  the  WT 
IROD.  approximately  321,000  pounds  of 


copper  per  year,  if  left  untreated  would 
contaminate  the  receiving  waters 
surrounding  the  Site,  including  the 
Wightman  Fork  and  .Alamosa  River. 
EPA  has  determined  parties  are  eligible 
for  a  de  minimis  settlement  if  their 
contribution  of  mine  waste  and  metals 
loading  is  equal  to  or  less  than  3%  of 
the  total  volume  of  hazardous 
substances  contributed  to  each  of  these 
media.  The  Respondents'  contributions 
of  hazardous  substances  to  these  media 
are  below  the  3%  de  minimis  cut-off 
established  by  EPA  for  the  Site. 

14.  Based  on  Information  currently 
known  to  the  United  States,  EPA 
calculated  the  Respondents  de  minimis 
eligibility  as  follows:  EPA  has  estimated 
that  the  amount  of  hazardous  substances 
allegedly  contributed  to  the  Site  by 
Respondents  constitutes  .0007%  of  the 
total  volume  of  waste  rock,  tailings  or 
mine  waste  requiring  remediation  at  the 
Site  and  65%  of  the  copper  loading  to 
the  waters  at  or  emanating  from  the  Site. 

15.  The  material  allegedly  generated 
and  disposed  of  by  the  Respondents 
therefore  involves  only  a  minor  portion 
of  the  total  hazardous  substances 
generated  or  disposed  of  at  the  Site.  EPA 
has  also  concluded  that  the  hazardous 
substances  allegedly  contributed  to  the 
Site  by  Respondents  are  not 
significantly  more  toxic  or  of 
significantly  greater  hazardous  effect 
than  other  hazardous  substances  at  the 
Site. 

16.  EPA  calculated  the  settlement 
amount  to  be  paid  by  the  Respondents 
based  on  the  volume  and  toxicity  of  the 
Respondents'  contribution  of  hazardous 
substances  at  the  Site,  the  cost  to 
remediate  that  contribution,  a 
percentage  of  sitewide  costs  and  an 
appropriate  "premium"  payment.  EPA 
believes  that  the  7,500  yds.^  of  waste 
rock  containing  hazardous  substances 
generated  by  the  Respondents  was 
disposed  of  in  the  general  area  between 
the  Beaver  Mud  Dump  and  the 
Summitville  Dam  Impoimdment.  The 
amount  of  waste  rock,  tailings,  and 
other  mine  waste  being  remediated 
pursuant  to  the  CWP  IROD  is  estimated 
to  have  a  volume  of  4,500.000  yds.'  The 
Respondents'  alleged  contribution  of 
hazardous  substances  to  be  remediated 
pursuant  to  the  CWP  IROD  is  .16%.  The 
cost  to  remediate  the  Respondents' 
contribution  of  mine  waste  was 
therefore  calculated  based  on  its  fair 
share  of  the  actual  cost  of  performing 
the  CWP  removal  acdon  and  the 
estimated  future  cost  of  performing  the 
CWP  IROD  remedy.  The  cost  to 
remediate  the  Respondents' 
contnbution  of  copper  loading  to  waters 
at  and  emanating  from  the  Site  was 
calculated  based  on  its  fair  share  of  past 
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and  estimated  future  costs  of  performing 
water  treatment. 

17.  EPA  estimates  that  the  total 
response  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfund  will  be  $120  million.  The 
payment  required  to  be  made  by  the 
Respondents  pursuant  to  this  Order 
represents  only  a  minor  portion  of  the 
response  costs  to  be  recovered  for  the 
cleanup  of  the  Site. 

V.  Determinations 

18.  Based  upon  the  Statement  of  Facts 
set  forth  above  and  on  the  Information 
currently  known  to  the  United  States, 
EPA  has  determined  that: 

a.  The  Site  is  a  "facility"  as  that  term 
is  defined  in  Section  101(9)  of  CERCLA, 
42  U.S.C.  9601(9). 

b.  Each  Respondent  is  a  "person"  as 
that  term  is  defined  in  Section  101(21) 
of  CERCLA,  42  U.S.C.  9601(21). 

c.  Each  Respondent  is  a  "potentially 
responsible  party"  within  the  meaning 
of  Section  122(g)(1)  of  CERCLA,  42 
U.S.C.  9622(g)(1). 

d.  There  has  been  an  actual  or 
threatened  "release"  of  a  "hazardous 
substance"  from  the  Site  as  those  terms 
are  defined  in  Sections  101(22)  and  (14) 
of  CERCLA,  42  U.S.C.  9601(22)  and  (14). 

e.  The  amoimt  of  hazardous 
substances  contributed  to  the  Site  by 
each  Respondent  and  the  toxic  or  other 
hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by 
each  Respondent  are  minimal  in 
comparison  to  other  hazardous 
substances  at  the  Site  writhin  the 
meaning  of  Section  122(g)(1)(A)  of 
CERCLA,  42  U.S.C.  9622(g)(1)(A). 

f.  As  to  each  Respondent,  this  Consent 
Order  involves  only  a  minor  portion  of 
the  response  costs  at  the  Site  within  the 
meaning  of  Section  122(g)(1)  of 
CERCLA,  42  U.S.C.  9622(g)(1). 

g.  The  terms  of  this  Consent  Order  are 
Consistent  wixh  EPA  policy  and 
guidance  for  settlements  with  de 
minimis  waste  contributors,  including 
but  not  hmited  to.  "Standardizing  the 
DehfJnimis  Premium,"  (July  7, 1995), 
"Streamlined  Approach  for  SettUng 
with  De  Minimis  Waste  Contributors 
under  CERCLA  Section  122(g)(1)(A)." 
OSWER  Directive  No.  9834. 7-lD  (July 
30, 1993),  and  "Methodology  for  Early 
De  Minimis  Waste  Contributor 
Settlements  under  CERCLA  Section 
122(g)(1)(A),"  OSWER  Directive  No. 
9834. 7-lC  (June  2,  1992). 

h.  Prompt  settlement  vnth  each 
Respondent  is  practicable  and  in  the 
pubUc  interest  within  the  meaning  of 
Section  122(g)(1)  of  CERCLA,  42  U.S.C. 
§  9622(g)(1). 


i.  The  settlement  of  this  case  without 
litigation  and  without  the  admission  or 
adjudication  of  any  issue  of  fact  or  law 
is  the  most  appropriate  means  of 
resolving  any  liability  that  the 
Respondents  may  have  for  response 
actions  &nd  response  costs  wiih  respect 
to  all  releases  or  threatened  releases  at 
or  in  connection  with  the  Site. 

V.  Order 

19.  Based  upon  the  Information 
currently  known  to  the  United  States 
and  the  Statement  of  Facts  and 
Determinations  set  forth  above,  and  in 
consideration  of  the  promises  and 
covenants  set  forth  herein,  the  following 
is  hereby  Agreed  to  and  ordered: 

VI.  Parties  Bound 

20.  This  Consent  Order  shall  apply  to 
and  be  binding  upon  EPA  and  upon 
Respondents  and  their  successors  and 
assigns.  Any  change  in  ownership  or 
corporate  or  other  legal  status  of  a 
Respondent  including,  but  not  limited 
to,  any  transfer  of  assets  or  real  or 
personal  property,  shall  in  no  way  alter 
such  Respondent's  responsibilities 
under  this  Consent  Order.  Each 
signatory  to  this  Consent  Order  certifies 
that  he  or  she  is  authorized  to  enter  into 
the  terms  and  conditions  of  this  Consent 
Order  and  to  execute  and  bind  legally 
the  party  represented  by  him  or  her. 

VII.  Payment 

21.  Within  10  days  of  the  effective 
date  of  this  Order,  Respondents  shall 
pay  a  total  of  $700,000  to  the  Hazardous 
Substance  Superfund  as  provided 
below.  The  obligation  to  pay  the  United 
States  this  amount  is  joint  and  several 
among  the  Respondents. 

22.  Payment  shall  be  made  by 
cashier's  check(s)  made  payable  to  "EPA 
Hazardous  Substance  Superfund."  Each 
check  shall  reference  the  Site  name,  the 
name  and  address  of  the  Respondent, 
EPA  CERCLA  Number  08-Y3  and  DOJ 
Case  No.  90-1 1-1 133A  and  shall  be  sent 
to:  Mellon  Bank,  EPA  Region  Vin,  Attn: 
Superfund  Accounting,  P.O.  Box 
360859M,  Pittsburgh,  PA  15251. 

23.  If  the  Respondents  fail  to  make 
full  payment  wdthin  the  time  required 
by  Paragraph  21.  Respondents  shall  pay 
Interest  on  the  unpaid  balance.  In 
addition,  if  Respondents  fail  to  make 
full  payment  as  required  by  Paragraph 
21,  the  United  States  may,  in  addition 
to  any  other  available  remedies  or 
sanctions,  bring  an  action  against  the 
Respondents  seeking  injunctive  reUef  to 
compel  payment  and/or  seeking  civil 
penalties  under  Section  122(1)  of 
CERCLA,  42  U.S.C.  9622(1),  for  failure  to 
make  timely  payment. 


24.  The  Respondents'  payment 
includes  an  amoimt  representing  the 
Respondents*  fair  share  of:  (a)  past 
response  costs  incurred  at  or  in 
connection  with  the  Site;  (b)  projected 
future  response  costs  to  be  incurred  at 
or  in  connection  with  the  Site;  and  (c) 

a  premium  to  cover  the  risks  associated 
with  this  settlement,  including  but  not 
limited  to,  the  risk  that  total  response 
costs  incurred  or  to  be  incurred  at  or  in 
connection  with  the  Site  by  the  EPA 
Hazardous  Substance  Superfund,  or  by 
any  private  party,  will  exceed  the 
estimated  total  response  costs  upon 
which  Respondents'  payment  is  based. 

25.  Payments  made  under  this  Section 
shall  be  placed  in  a  site-specific 
"special"  or  "reimbursable"  accoimt  by 
EPA.  This  site-specific  reimbursable 
accoimt  within  the  EPA  Hazardous 
Substance  Superfund  shall  be  known  as 
the  Summitville  Mine  Superfund  Site 
Special  Account  and  shall  be  retained 
and  used  by  EPA  to  conduct  or  finance 
the  response  actions  at  or  in  connection 
with  the  Site.  Upon  completion  of  the 
final  remedial  action  for  the  Site,  any 
balance  remaining  in  the  Summitville 
Mine  Superfund  Site  Special  Account 
shall  be  transferred  by  EPA  to  the 
general  EPA  Hazardous  Substance 
Superfund. 

VIII.  Certification  of  Respondents 

26.  By  signing  this  Consent  Order, 
each  Respondent  certifies,  individually, 
that,  to  the  best  of  its  knowledge  and 
belief,  it  has: 

a.  conducted  a  thorough, 
comprehensive,  good  faith  search  for 
documents,  and  has  fully  and  accurately 
disclosed  to  EPA.  all  non-privileged 
docvunents  aorrently  in  its  possession, 
or  in  the  possession  of  its  officers, 
directors,  employees,  contractors  or 
agents,  which  relates  in  any  way  to  its 
liability  under  CERCLA  and  RCRA  for 
ownership,  operation,  exploration 
activities  or  control  of  the  Site; 

b.  not  altered,  mutilated,  discarded, 
destroyed  or  otherwise  disposed  of  any 
records,  documents,  or  other 
information  relating  to  its  potential 
CERCLA  and  RCRA  liability  regarding 
the  Site  after  notification  of  such 
potential  UabiUty;  and 

c.  fully  complied  to  EPA's  satisfaction 
with  any  and  all  EPA  requests  for 
information  pursuant  to  Sections  104(e) 
and  122(e)  of  CERCLA.  42  U.S.C. 
9604(e)  and  9622(e). 

IX.  Covenants  Not  Yo  Sue 

27.  a.  Except  as  provided  in  Section 
XI  (Reservation  of  Rights)  of  this  Order, 
the  United  States  covenants  not  to  sue 
or  take  any  other  ci\il  or  administrative 
action  against  each  Respondent  for 
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reimbursement  of  response  costs  or  for 
injunctive  relief  pursuant  to  Section  106 
or  107(a)  of  CERCLA,  42  U.S.C.  9606  or 
9607(a)  or  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6973,  relating  to  the 
Site.  With  respect  to  present  and  future 
liability,  this  covenant  not  to  sue  shall 
take  effect  upon  full  payment  of  the 
amount  specified  in  Section  VU 
(Payment)  of  this  Order. 

b.  The  United  States'  covenant  not  to 
sue  extends  to  Respondents,  and  to  their 
predecessors-it-interest,  affiUates, 
successors  and  assigns  only  to  the 
extent  that  the  hability  of  such 
predecessors-in-interest,  affiliates, 
successors  and  assigns  is  derivative  of 
Respondents'  liabiUty  for  those  acts  set 
forth  in  Paragraph  11,  Section  IV  of  this 
Order  The  United  States'  covenant  not 
to  sue  does  not  extend  to  any  other 
person. 

X.  Reservation  of  Rights 

28.  The  covenants  not  to  sue  by  the 

United  States  set  forth  in  Paragraph  27 
of  this  Order  do  not  pertain  to  any 
matters  other  than  those  expressly 
specified  in  Paragraph  27.  "The  United 
States  reserves,  and  this  Order  is 
uithout  preiudice  to,  all  rights  against 
any  Respondent  with  respect  to  all  other 
matters,  including  but  not  limited  to  the 
following: 

(a)  Claims  based  on  a  failure  to  make 
the  pajmients  required  by  Section  VII 
(Pavment)  of  this  Order; 

(d)  Criminal  liability; 

(c)  Any  liability  agaunst  a  Respondent 
that  results  from  its  future  disposal 
activities  at  the  Site;  or 

(d)  Liabihty  for  damages  for  injury  to, 
destruction  of.  or  loss  of  natural 
resources,  including  any  cost  of 
assessing  the  injury  to,  destruction  of,  or 
loss  of  such  natural  resources. 

29.  a.  Notwithstanding  any  other 
provision  in  this  Consent  Order,  the 
United  States  reserves,  and  this  Consent 
Order  is  without  prejudice  to,  the  right 
to  institute  judicial  or  administrative 
proceedings  against  any  Respondent 
seeking  to  compel  that  Respondent  to 
perform  response  actions  at  the  Site 
and/or  to  reimburse  the  United  States 
for  additional  costs  of  response  if  New 
Information  is  discovered  that  such 
Respondent  contributed:  (a)  hazardous 
substances  in  an  amount  greater  than 

1  %  of  the  total  volume  of  waste  rock, 
taihngs  or  mine  waste  containing 
hazardous  substances  requiring 
remediation  at  the  Site;  or  (b)  hazardous 
substances  in  an  amount  greater  than 
1.3%  of  the  total  copper  loading  to  the 
waters  at  or  emanating  from  the  Site;  or 
(c)  hazardous  substances  at  the  Site 
which  are  significantly  more  toxic  or  are 


of  significantly  greater  hazardous  effect 
than  other  hazardous  substances  at  the 
Site. 

b.  For  purposes  of  Paragraph  29.a., 
"New  Information"  shall  not  include: 
(1)  Any  recalculation  of  the  total  volume 
of  waste  rock,  tailings  or  mine  waste 
containing  hazardous  substances 
requiring  remediation  at  the  Site  based 
solely  on  Information  ciurently  known 
to  the  United  States;  (2)  any 
recalculation  of  the  Respondent's 
contribution  of  copper  loading  to  the 
waters  at  or  emanating  firom  the  Site 
based  solely  on  Information  currently 
known  to  the  United  States;  or  (3)  any 
recalculation  of  the  Respondent's 
contribution  to  copper  loading  to  the 
waters  at  or  emanating  from  the  Site  that 
relies  upon  the  reduction,  elimination 
or  remediation  of  sources  of  copper 
loading  other  than  the  Missionary  Vein. 

c.  In  the  event  the  United  States 
institutes  judicial  or  administrative 
proceedings  against  any  Respondent 
pursuant  to  Paragraph  29.a.  above,  CC 
an  UP  shall  each: 

(i)  be  credited,  in  any  subsequent 
settlemmit  or  administrative  or  judicial 
proceeding  relating  to  the  Site,  $350,000 
of  the  $700,000  payment  made  pursuant 
to  Paragraph  21  of  this  Order; 

(ii)  retain  any  defense  it  may  have  to 
liability  and  any  claim  it  may  have 
under  any  appUcable  statute  or  the 
common  law  with  regard  to  any 
additional  amount  demanded  by  the 
United  States  in  any  subsequent 
administrative  or  judicial  proceeding 
relating  to  the  Site;  and 

(iii)  continue  to  grant  any  waiver  or 
covenant  previously  granted  to  the 
United  States  under  Section  XI  of  this 
Order  for  the  amount  credited  to  each 
Respondent,  but  such  waiver  or 
covenant  shall  be  nuU  and  void  as  to 
any  additional  amount  demanded  by  the 
United  States  in  any  subsequent 
administrative  or  judicial  proceeding 
relating  to  the  Site. 

XI.  Covenant  Not  To  Sue  by 
Respondents 

30.  Each  Respondent  coveixants  not  to 
sue  and  agrees  not  to  assert  any  claims 
or  causes  of  action  against  the  United 
States,  or  its  contractors  or  employees 
with  respect  to  the  Site  or  this  Order, 
including,  but  not  limited  to: 

a.  any  direct  or  indirect  claim  for 
reimbursement  from  the  Hazardous 
Substance  Superfund  (established 
pursuant  to  the  Internal  Revenue  Code, 
26  U.S.C.  9507)  through  Sections 
106(b)(2),  111,  112  or  113  of  CERCLA. 
42  U.S.C.  9606(b)(2),  9611,  9612  or 
9613; 

b.  any  claim  arising  out  of  response 
activities  at  the  Site;  and 


c.  any  claim  against  the  United  States 
pursuant  to  Sections  107  or  113  of 
CERCLA,  42  U.S.C.  9607  or  9613, 
relating  to  the  Site. 

31.  Nothing  in  this  Order  shall  be 
deemed  to  constitute  preauthorization 
of  a  claim  within  the  meaning  of  Section 
1 1 1  of  CERCLA.  42  U.S.C.  961 1,  or  40 
CFR§300.700id). 

32.  The  Respondents  also  waive  any 
challenge  they  may  have  to  any 
response  action  selected  m  any  Action 
Memorandum.  Interim  Record  of 
Decision  or  final  Record  of  Decision  for 
the  Site. 

XII.  Effect  of  Settlement;  Contribution 
Protection 

33.  Nothing  in  this  Order  shall  be 
construed  to  create  any  rights  in.  or 
grant  any  cause  of  action  to,  any  person 
not  a  party  to  this  Order.  The  preceding 
sentence  shall  not  be  construed  to  waive 
or  nullify  any  rights  that  any  person  not 
a  signator\-  to  this  Order  may  have 
under  applicable  law  The  United  States 
and  the  Respondents  each  reserve  any 
and  all  rights  (including,  but  not  hmited 
to,  any  right  to  contribution],  defenses, 
claims,  demands  and  causes  of  action 
which  each  party  may  have  with  respect 
to  any  matter,  transaction,  or  occurrence 
relating  in  any  way  to  the  Site  against 
any  person  not  a  party  hereto. 

34.  Respondents  consent  and  agree  to 
comply  with  and  be  bound  by  the  terms 
of  this  Order,  the  United  States  and  the 
Respondents  agree  that  this  Order, 
Respondents'  consent  to  this  Order  and 
actions  in  accordance  with  this  Order 
shall  not  in  any  way  constitute  or  be 
construed  as  an  admission  of  any 
liabihty  by  Respondents  or  of  any  legal 
or  factual  matters  set  forth  in  this  Order. 
Further,  neither  this  Order, 
Respondents'  consent  to  this  Order,  nor 
Respondents'  actions  in  accordance 
with  this  Order  shall  be  admissible  in 
evidence  against  Respondents  without 
their  consent,  except  in  a  proceeding  to 
enforce  this  Order.  Respondents  do  not 
admit,  and  retain  the  right  to  controvert 
in  any  subsequent  proceedings  other 
than  proceedings  to  implement  or 
enforce  this  Consent  Order,  the  vafidity 
of  the  Statement  of  Facts  and 
Determinations  contained  in  this 
Consent  Order 

35.  With  regard  to  claims  for 
contribution  against  each  Respondent 
and  their  predecessors-in-interest. 
affiliates,  successors  and  assigns  for 
matters  addressed  by  this  Order,  the 
Parties  hereto  agree  that  each 
Respondent  and  their  predecessors-in- 
interest.  affiliates,  successors  and 
assigns  is  entitled,  as  of  the  effective 
date  this  Order,  to  such  protection  from 
contribudon  actions  or  claims  as  is 
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provided  by  Sections  113(0(2)  and 
122(g)(5)  of  CERCLA,  42  U.S.C. 
9613(0(2)  and  9622(g)(5)  for  "matters 
addressed"  in  this  Consent  Order. 
"Matters  addressed"  by  this  Order  shall 
include  all  claims  the  United  States 
could  bring  or  any  other  civil  or 
administrative  action  the  United  States 
could  take  against  each  Respondent,  or 
their  predecessors-in-interest.  affiliates, 
successors  and  assigns  only  to  the 
extent  that  their  liability  is  derivative  of 
Respondents'  liability  for  those  acts  set 
forth  in  Paragraphs  11,  Section  IV  of  this 
Order,  for  injunctive  relief  or  for 
reimbursement  of  response  costs 
pursuant  to  Section  106  or  107(a)  of 
CERCLA,  42  U.S.C.  9606  or  9607(a)  or 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6973,  related  to  the 
Site. 

XIII.  Public  Comment 

36.  This  Order  shall  be  subject  to  a 
thirty-day  public  comment  period  in 
accordance  with  Section  122(i)  of 
CERCLA,  42  U.S.C.  9622{i).  In 
accordance  with  Section  122(i)(3),  42 
U.S.C.  9622(i)(3),  EPA  may  withdraw  or 
modify  its  consent  to  this  Order  if 
comments  received  disclose  any  facts  or 
considerations  which  indicate  that  this 
Order  is  inappropriate,  improper,  or 
inadequate. 

.  XIV.  Attorney  General  Approval 

37.  The  Attorney  General  or  her 
designee  has  approved  the  settlement 
embodied  in  this  Order  in  accordance 
with  Section  112(g)(4)  of  CERCLA,  42 
U.S.C.  9622(g)(4). 

XV.  Effective  Date 

38.  The  effective  date  of  this  Order 
shall  be  the  date  upon  which  the 
Assistant  Regional  Administrator,  EPA 
Region  VIII  notifies  the  Respondents 
that  the  public  comment  period 
undertaken  pursuant  to  Paragraph  36  of 
this  Order  has  closed  and  that 
comments  received,  if  any,  do  not 
require  EPA's  withdrawal  from  or  the 
modification  of  any  terms  of  this  Order. 

It  is  so  Agreed 

The  Cleveland-Cliffs  Iron  Company 

By: 


Date: ■_ 

It  is  so  Ordered  and  Agreed 
Environmental  Protection  Agency,  Region 

vin 

By: — 

Max  H.  Dodson,  Assistant  Regional 
Administrator,  Officer  of  Ecosystems 
Protection  and  Remediation. 

Date: 


Thomas  J.  O'Neil,  President 
Date 


Union  Pacific  Resources  Company 

By:  

V.  Richard  Bales,  Executive  Vice  President 

and  Chief  Financial  Officer. 

Date: 


(FR  Doc.  96-20112  Filed  8-6-96:  8:45  ami 
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Union  Pacific  Resources  Group,  Inc. 
By: 


V.  Richard  Eales,  Executive  Vice  President 
and  Chief  Financial  Officer. 


Notice  ot  Proposals  tc  E-'qage  in 
Dermiss^bie  Nonbannmg  ic'fvitlesor 
The  AcQUiSitJcn  o*  Companies  that  are 
Engaged  <r-  Pem-itssible  Nonbanking 
Activities 

iNauonal  Westminster  Bank  Pic, 
London,  England  ("Notificant"),  has 
given  notice  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  ("BHC  Act")  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3)),  to  indirectly 
acquire  Greenwich  Capital  Holdings, 
Inc.,  Greenwich,  Connecticut 
("Greenwich")  and  its  subsidiaries 
located  in  the  United  States  from  the 
Long-Term  Credit  Bank  of  Japan, 
Limited,  Tokyo,  Japan.  As  a  result  of 
this  acquisition,  Notificant  proposes  to 
engage  in  the  following  nonbanking 
activities  nationwide: 

1.  Underwriting  and  dealing,  to  a 
limited  extent,  in  municipal  revenue 
bonds,  1-4  family  mortgage-related 
securities,  commercial  paper,  and 
consumer  receivable-related  securities 
(collectively,  "bank-ineligible 
securities"); 

2.  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities; 

3.  Buying  and  selling  all  types  of 
securities  on  the  order  of  customers  as 
"riskless  principal"; 

4.  Trading  in  foreign  exchange  for  its 
own  account; 

5.  Trading  for  its  own  account  foreign 
exchange  forward,  futures,  options,  and 
options  on  futures  contracts  for 
purposes  other  than  hedging; 

6.  Acting  as  originator,  principal, 
broker,  agent,  or  adviser  to  institutional 
customers  with  respect  to  interest  rate 
and  currency  swaps  and  related  swap 
derivative  products; 

7.  Purchasing  and  selling  for  its  own 
account  (i)  gold  and  silver  bullion,  bars, 
rounds  and  coins  ("precious  metals"); 
and  (ii)  forward,  options,  futures  and 
options  on  futures  contracts  for  such 
precious  metals  for  purposes  of  hedging 
positions  in  the  underlying  precious 
metals  ("precious  metals  contracts"); 


8.  Underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments  pursuant  to  § 
225.25(b)(16)  of  the  Board's  Regulation 

Y  (12  CFR  225.25(b)(16)); 

9.  Acting  as  a  futures  commission 
merchant  pursuant  to  §  225.25(b)(18)  of 
the  Board's  Regulation  Y  (12  CFR 
225.25(b)(18)); 

10.  Acting  as  an  investment  or 
financial  adviser  pursuant  to  § 
225.25(b)(4)  of  the  Board's  Regulation  Y 
(12  CFR  225.25(b)(4)); 

11.  Arranging  commercial  real  estate 
equity  financing  pursuant  to  § 
225.25(b)(14)  of  the  Board's  Regulation 

Y  (12  CFR  225.25(b)(14)); 

12.  Providing  investment  advice  on 
financial  futures  and  options  on  futures 
pursuant  to  §  225.25(b)(19)  of  the 
Board's  Regulation  Y  (12  CFR 
225.25(b)(19)); 

13.  Making,  acquiring,  and  servicing 
loans  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y  (12  CFR 
225.25(b)(1)); 

14.  Providing  securities  brokerage 
services  pursuant  to  §  225.25(b){15)  of 
the  Board's  Regulation  Y  (12  CFR 
225.25(b)(15));  and 

15.  Leasing  personal  or  real  property 
or  acting  as  agent,  broker,  or  adviser  in 
leasing  such  property  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y 
(12  CFR  225.25(b)(5)). 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  fby  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

Notificant  maintains  that  the  Board 
previously  has  determined  by  regulation 
or  order  that  the  proposed  activities  are 
closely  related  to  banking.  See  12  CFR 
225.25(b)(l),(4),  (5),  (14).  (15),  (16),  (18). 
and  (19).  See  also  The  Long  Term  Credit 
Bank  of  Japan,  Limited,  79  Federal 
Reserve  Bulletin  347  (1993);  79  Federal 
Reserve  Bulletin  345  (1993);  76  Federal 
Reserve  Bulletin  554  (1990);  and  74 
Federal  Reserve  Bulletin  573  (1988). 
Notificant  also  has  stated  that  it  will 
conduct  the  proposed  activities  subject 
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to  the  limitations  established  by  the 
Board  in  its  previous  orders. 

Notificant  also  takes  the  position  that 
the  proposed  acquisition  will  benefit  the 
public.  Notificant  states  that  the 
expected  benefits  to  the  public  include 
increased  competition,  expanded 
products  and  services,  and  gains  in 
efficiency.  The  proposed  acquisition 
also  would  allow  Notificant  to  offer 
customers  expanded  services  at 
competitive  costs.  Notificant  also 
maintains  that  the  proposed  activities 
would  not  result  in  any  adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice,  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  August  21, 
199B.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
c;.F.R.  262.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
The  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1,  1996. 
lennifier  J.  Johnson, 
D(;putY  Secretary  of  the  Board. 
|FR  Doc.  96-20054  Filed  8-6-96;  8:45am] 
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Notice  of  Proposals  To  Engage  in 
Permissible  Nonbankmg  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

Ihe  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Fart  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 


that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  21, 1996. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Biiming, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  BankAmerica  Corporation,  San 
Francisco,  California;  through  its 
wholly-owned  leasing  subsidiary. 
Security  Pacific  Leasing  Corporation, 
San  Francisco,  California,  to  enter  into 
a  general  partnership  with  DFO  Holding 
Company,  Inc.,  San  Francisco, 
California,  a  wholly-owned  subsidiary 
of  Ford  Motor  Credit  Corporation, 
Dearborn,  Michigan.  The  resulting 
partnership,  DFO  Partnership,  will  be 
formed  solely  to  manage  a  fixed 
portfolio  of  leases  contributed  to  the 
partnership  by  Security  Pacific  Leasing 
Corporation  and  Ford  Motor  Credit 
Corporation,  all  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  1,  1996. 
fennifer ).  fohnson 
Deputy  Secretary  of  the  Board 
(FR  Doc.  96-20055  Filed  8-6-96;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

Submission  for  0MB  Review; 
Comment  Request  for  the  Proposed 
Paperwork  Renewal  of  the  SF  278 
Executive  Branch  Personnel  Public 
Financial  Disclosure  Report 

agency:  Office  of  Government  Ethics 

!OGE). 

ACTION:  Notice. 

summary:  The  Office  of  Government 
Ethics  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
Standard  Form  (SF)  278  Executive 
Branch  Personnel  Public  Financial 
Disclosure  Report  which  OGE  sponsors 
for  a  three-year  extension  of  approval 
under  the  Paperwork  Reduction  Act. 
The  SF  278  is  henceforth  to  be 
accompanied  by  agency  notification  to 
filers  of  certain  modified  reporting 
requirements  not  yet  incorporated  into 
the  form  itself;  OGE  also  intends  to 
work  on  a  future  modified  form  to 
eventually  replace  the  existing  SF  278. 
DATES:  Comments  on  this  proposal 
should  be  received  by  September  6, 
1996. 

ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  telephone:  202- 
395-7316, 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Office  of  General 
Counsel  and  Legal  Policy,  Office  of 
Government  Ethics,  1201  New  York 
Avenue,  NW.,  Washington.  DC  20005- 
3917;  telephone:  202-208-8000  (ext. 
1110),  FAX:  202-208-8037.  A  blank  SF 
278  form  may  be  obtained,  without 
charge,  by  contacting  Mr.  Gressman. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  has  submitted  to 
OMB,  for  three-year  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35),  the  existing 
SF  278  Executive  Branch  Personnel 
Public  Financial  Disclosure  Report 
(OMB  control  number  3209-0001), 
without  change,  for  a  three-year 
extension  of  approval  by  OMB  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35).  The  current 
paperwork  approval  for  the  SF  278  is 
scheduled  to  expire  at  the  end  of 
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September  1996.  Since,  for  now  (see 
discussion  below),  no  modification  to 
the  standard  form  is  being  proposed, 
OGE  will  not  need  to  seek  General 
Services  Administration  (GSA) 
clearance  for  the  request  for  extension  of 
OMB  paperwork  approval. 

On  March  6, 1996,  OGE  published  an 
advance  paperwork  notice  of  its 
forthcoming  request  for  three-year 
extension  of  paperwork  approval  for  the 
SF  278  (see  61  FR  8941-8942],  Just  one 
comment,  from  an  executive  branch 
department,  was  received  based  on  that 
advance  notice.  The  department  offered 
to  provide  OGE  detailed  comments  were 
OGE  to  seek  legislative  changes  to 
improve  the  nature  and  process  of 
information  collected  by  the  SF  278 
under  the  Ethics  Act  financial 
disclosure  provisions.  As  OGE  indicated 
in  the  advance  notice,  for  now  OGE  is 
not  proposing  any  changes  to  the 
existing  SF  278  report  form,  though  it  is 
asking  agencies  to  provide  updating 
notices  to  filers  of  certain  changes  in  the 
Ethics  Act  and  the  Paperwork  Reduction 
Act  (see  the  discussion  below). 
Moreover,  OGE  does  not  intend  at  this 
time  to  seek  any  legislative  changes  to 
the  Ethics  Act  financial-disclosure 
provisions  (indeed,  the  law  was  recently 
amended,  not  at  OGE's  request,  to 
require  more  detailed  reporting  of 
certain  higher-valued  items).  Therefore, 
OGE  has  determined  to  proceed  with 
submission  of  the  SF  278  as  is  to  OMB 
for  renewal  of  paperwork  approval. 
However,  OGE  has  also  indicated  that  it 
will  consider  improvements  to  the  SF 
278  in  the  future  and  the  commenting 
department's  further  input  can  take 
place  at  that  time  along  with  that  of 
other  interested  agencies  and  the  public. 

As  noted  in  the  advance  FR  notice, 
OGE,  as  the  supervising  ethics  office  for 
the  executive  branch  of  the  Federal 
Government  under  the  Ethics  in 
Government  Act  (the  "Ethics  Act"),  is 
the  sponsoring  agency  for  the  SF  278, 
the  most  recent  edition  of  which  is  that 
of  June  1994  (the  existing  paperwork 
clearance,  for  which  OGE  now  is 
requesting  a  three-year  extension,  is 
good  through  the  end  of  September 
1996).  The  prior  January  1991  edition  of 
the  SF  278  also  remains  usable  until 
supplies  are  exhausted.  In  accordance 
with  section  102  of  the  Ethics  in 
Government  Act,  5  U,S,C.  app,,  102,  and 
OGE's  implementing  financial 
disclosure  regulations  at  5  CFR  part 
2634,  the  SF  278  collects  pertinent 
financial  information  from  certain 
officers  and  high-level  employees  in  the 
executive  branch  for  conflicts  of  interest 
review  and  pubUc  disclosure.  The 
financial  information  collected  under 
the  statute  and  regulations  relates  to: 


assets  and  income;  transactions;  gifts, 
reimbursements  and  travel  expenses; 
liabilities;  agreements  or  arrangements; 
outside  positions;  and  compensation 
over  $5,000  paid  by  a  source — all 
subject  to  various  reporting  thresholds 
and  exclusions. 

The  SF  278  is  completed  by 
candidates,  nominees,  new  entrants, 
incumbents  and  terminees  of  certain 
high-level  positions  in  the  executive 
branch  of  the  Federal  Government.  The    • 
Office  of  Government  Ethics,  along  with 
the  agencies  concerned,  conducts  the 
review  of  the  SF  278  reports  of 
Presidential  nominees  subject  to  Senate 
confirmation.  This  group  of  nominee 
reports  forms  the  basis  of  OGE's 
paperwork  estimates.  In  Ught  of  OGE's 
experience  over  the  past  three  years 
(1993-1995),  the  estimate  of  the  total 
number,  on  average,  of  such  nominees' 
SF  278  forms  expected  to  be  filed 
annually  at  OGE  by  members  of  the 
public  (as  opposed  to  current  Federal 
employees),  primarily  by  private  citizen 
nominees  and  private  representatives 
(lawyers,  accountants,  brokers  and 
bankers)  of  both  private  citizen  and 
Federal  employee  nominees,  remains 
280.  The  estimated  average  amount  of 
time  to  complete  the  report  form, 
including  review  of  the  instructions,  is 
also  the  same — three  hours.  Thus,  the 
overall  estimated  annual  public  bujrden 
for  the  SF  278  for  the  nominee  report 
forms  processed  at  the  Office  of 
Government  Ethics  will  stay  at  840 
hours.  Moreover,  OGE  estimates,  based 
on  the  agency  ethics  program 
questionnaire  responses  for  1995,  that 
some  21,700  SF  278  report  forms  are 
filed  annually  at  departments  and 
agencies  throughout  the  executive 
branch.  Most  of  those  executive  branch 
filers  are  current  Federal  employees  at 
the  time  they  file,  but  certain  candidates 
for  President  and  Vice  President, 
nominees,  new  entrants  and  terminees 
complete  the  form  either  before  or  after 
their  Govenunent  service.  The 
percentage  of  private  citizen  filers 
branchwide  is  estimated  at  no  more 
than  5%  to  10%,  or  some  1.085  to  2.160 
at  most. 

The  Office  of  Government  Ethics  is 
asking  executive  brsmch  departments 
and  agencies  to  notify  filers  of  the  SF 
278  of  certain  recent  changes  in  the 
reporting  law  as  regards  higher-category 
(over  $1,000,000)  assets,  income  and 
liabiUties.  In  addition,  OGE  itself  wrill 
notify  concerned  filers  holding  qualified 
blind  trusts  of  a  modification  as  to 
reportable  trust  interests.  See  sections 
20  and  22  of  the  Lobbying  Disclosure 
Act  of  1995,  Public  Law  104-  65.  which 
amended  the  Ethics  in  Government  Act, 
It  does  not  appear  at  this  time  that  there 


will  be  a  need  to  modify  the  gifts/ 
reimbursement  reporting  thresholds, 
since  the  "minimal  value"  threshold  as 
determined  by  the  General  Services 
Administration  in  consultation  with  the 
Secretary  of  State  imder  the  Foreign 
Gifts  and  Decorations  Act,  5  U,S.C. 
7342,  is  likely  to  remain  under  $250  for 
the  next  three  years,  1996-1998  (the 
Ethics  Act  reporting  thresholds  axe 
pegged  to  any  increase  over  $250  of 
"minimal  value").  In  the  next  year  or 
two,  OGE  intends  to  begin  work  on  an 
eventual  successor  form  to  the  current 
version  of  the  SF  278  that  would  reflect 
these  recent  changes  as  well  as  add 
express  mention,  on  the  pubUc  burden 
information  block,  of  a  statement 
pursuant  to  the  1995  amendments  to  the 
paperwork  law  to  the  effect  that  "an 
agency  may  not  conduct  or  sponsor,  and 
no  person  is  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number,"  together  with  a  parenthetical 
mention  that  such  nimiber  is  displayed 
in  the  upper  right-hand  comer  of  the 
front  page  of  the  form.  Serious 
consideration  will  also  be  given  to  any 
other  appropriate  changes,  including 
possible  redesign  of  the  form  at  that 
time.  That  future  form  may  either  be  a 
modified  standard  form  or  a  new  OGE 
form  and  wall  be  subject  to  appropriate 
clearances  before  issuance.  Again,  for 
"now,  OGE  is  not  proposing  to  modify 
the  SF  278  report  form  itself,  but  rather 
will  ask  that  departments  and  agencies 
notify  their  filers  of  the  modifications  to 
the  reporting  requirements  and  new 
paperwork  statement  when  the  existing 
SF  278  forms  are  provided  for 
completion  (OGE  will  notify  concerned 
filers  of  the  changes  as  to  qualified  blind 
trust  interests). 

Based  on  an  OGE  request  last  year  as 
approved  by  the  General  Services 
Administration,  the  SF  278  Public 
Financial  Disclosure  Report  can  now  be 
electronically  duphcated  without 
standard  form  exception  clearance 
pursuant  to  GSA's  Federal  Information 
Resources  Management  Regulation 
Bulletin  B-3,  as  revised,  provided  that 
the  bulletin's  strict  duplication 
standards  (precisely  paralleling  the 
original  paper  form  to  the  extent 
feasible)  are  compUed  with.  Thus, 
departments  and  agencies  can  develop 
their  own  electronic  SF  278  forms.  The 
Office  of  Government  Ethics  also 
intends  to  develop  a  stand-alone 
electronic  SF  278  form  that  would  be 
made  available  free  of  charge  or  at  cost 
to  executive  branch  departments  and 
agencies.  In  addition,  that  electronic 
version  of  the  form  could  be  placed  on 
OGE's  electronic  bulletin  board  entitled 
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"The  Ethics  Bulletin  Board  System" 
(TEBBS)  For  now,  C3GE  notes  that  even 
with  these  electronic  initiatives,  the  SF 
278  reports,  once  completed,  will  still 
need  to  be  pnnted  out  and  signed 
manually  Electronic  filing  is  not 
authorized  at  this  time  for  the  SF  278s. 

Public  comment  is  invited  on  each 
dspec:t  of  the  SF  278  Public  Financial 
Disclosure  Report  as  set  forth  in  this 
notice,  including  specifically  views  on 
the  need  for  and  practical  utility  of  this 
collection  of  information,  the  accuracy 
of  OGE's  burden  estimate,  the  potential 
for  enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology).  The 
Office  of  Government  Ethics,  in 
consultation  with  OMB.  will  consider 
all  comments  received  in  response  to 
this  notice.  The  comments  will  also 
become  a  matter  of  public  record. 

Approved  .\ugust  1, 1996. 
.Stephen  D.  Potte, 

Director,  Office  of  Covemment  Ethics. 
IFR  Doc  96-20141  Filed  &-6-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

[30  DAY-18] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  ODC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  August  2, 1996. 

Proposed  Projects 

1.  Case-Conti^l  Study  of  the  Effect  of 
Total  Dietary  Folate  Intake  on  the 
Clinical  Manifestation  of  Vitamin  B  12 
Deficiency — New — Fortification  of  grain 
products  with  folic  acid  has  been 
recommended  to  increase  the  intake  of 
folate  by  women  of  reproductive  age  in 
order  to  decrease  the  risk  of  neural  tube 


birth  defects.  Fortification  high  enough 
to  increase  the  passive  consumption  of 
folic  acid  to  the  recommended  level  of 
400  ug/day  for  all  women  would 
increase  the  consumption  by  some 
segments  of  the  population  to  well  over 
the  presumed  safe  upper  limit  of  1000 
ug/day.  There  is  concern,  based  on  case 
reports,  that  excess  folate  consumption 
may  delay  the  diagnosis  of  vitamin  B  12 
deficiency,  especially  in  the  elderly. 
■  Delayed  diagnosis  of  B  12  deficiency 
may  lead  to  the  development  of 
neuropsychiatric  signs  and  symptoms, 
some  of  which  may  be  irreversible. 
There  is  no  population-based  estimate 
of  the  prevalence  of  B  12  deficiency 
among  the  elderly,  nor  is  there  any 
population-based  data  on  the  frequency 
with  which  diagnosis  of  B  12  deficiency 
is  complicated  by  folate  intake.  The 
Food  and  Drug  Administration  has 
postponed  folate  fortification  pending 
more  data  on  the  potential  risks  of  high 
levels  of  folate  consumption  for  the 
general  population. 

This  is  a  pilot  study  to  determine  the 
size,  feasibility,  cost  and  duration  of  a 
population-based  survey;  the 
population-based  survey  would  estimate 
the  prevalence  of  vitamin  B  12 
deficiency  in  the  general  population  and 
estimate  the  impact  of  folate  intake  on 
its  diagnosis.  This  information  is 
needed  to  assess  the  risk  that  may  be 
posed  by  high  levels  of  fortification  of 
the  food  supply  with  folate. 

The  proposed  pilot  study  will  seek  to 
identify  new  cases  of  B  12  deficiency 
from  the  computerized  laboratory 
records  of  a  health  maintenance 
organization,  determine  the  nature  of 
the  clinical  presentation  of  the  cases  by 
medical  record  review,  and  evaluate  the 
association  of  folic  acid  intake  with  type 
of  cUnical  presentation  by  dietary 
assessment.  70  individuals  with  B  12 
deficiency  and  70  normal  controls  will 
participate  in  a  telephone  interview 
about  dieir  diet  and  use  of  nutritional 
supplements  in  the  year  preceding  the 
diagnosis. 


No.  of 

Average 

Respond- 
ents 

re- 
spond- 
ents 

Responses/ 
respondent 

burden/ 

re- 
sponse 
(in  hrs.) 

Cases  w/ 

B12 

defk 

aency 
Normal 

70 

1 

1 

con- 

trols .... 

70 

1 

1 

The  total  annual  burden  is  140. 
2.  Supplement  to  HIV/ AIDS 
Surveillance  (SHAS) — ^Extension — 


(0920-0262)  There  continues  to  be 
significant  interest  from  public  health,, 
community,  minority  groups,  and 
affected  groups  in  obtaining  more 
information  on  persons  with  HIV/AIDS 
infection.  Since  1989.  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
m  collaboration  with  12  state  and  local 
health  agencies,  has  collected  data 
through  the  national  Supplemental  HIV/ 
AIDS  Surveillance  (SHAS]  project.  The 
objective  of  this  project  is  to  obtain 
increased  descriptive  information  on 
persons  with  newly  reported  HIV  and 
AIDS  infections,  including 
socioeconomic  characteristics,  risk 
behaviors,  use  of  health  care  services, 
women's  reproductive  history  and 
children's  health,  and  information  on 
disabilities.  This  information 
supplements  information  that  is 
routinely  collected  through  national 
HIV/AIDS  surveillance.  The  information 
gained  from  SHAS  is  used  to  improve 
our  understanding  of  minority  issues 
related  to  the  epidemic  of  HI"V,  target 
educational  efforts  to  prevent 
transmission,  and  improve  services  for 
persons  with  HIV  disease. 


Number 

1  Average 

Respond- 

of re- 

Numfcier of  ;   burden/ 

ents 

spond-    '   ^esponse&           re- 

g^,g         respondent      sponse 

(in  hrs.) 

Georgia  .,. 

409 

0.75 

California 

325 

.75 

Michigan 

164 

^ 

New  Mex- 

ico   

83 

.75 

Arizona  ... 

283 

.75 

Colorado 

168 

.75 

CormectJ- 

cut  

213 

.75 

Delaware 

202 

.50 

Florida 

261 

.50 

So.  Caro- 

lina   

206 

.50 

Nevk-  Jer- 

sey   

224 

.75 

Washing- 

ton   

146 

.75 

The  total  annual  is  1,806. 

3.  Examination  of  Barriers  to 
Participant  Compliance  in  a  Flexible 
Sigmoidoscopy  Screening  Program, 
Imperial  Cancer  Research  Fund,  United 
Kingdom — New — As  part  of  an  existing 
screening  program,  there  is  significant 
project  savings  in  this  initiative. 
Colorectal  cancer  accounts  for 
approximately  9%  of  all  newly 
diagnosed  cancer  worldwide.  Of  all 
cancer  mortality  in  industrialized 
nations,  colorectal  cancer  is  second  only 
to  lung  cancer,  with  the  U.S.  and  Great 
Britain  among  the  highest  in  this 
categor}'.  Despite  increasing  evidence 
that  the  early  diagnosis  of  colorectal 
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cancer  through  screening  examination 
can  significantly  prevent  and/or  reduce 
the  burden  of  mortality,  morbidity,  and 
associated  costs,  rates  of  participation  in 
screening  remain  extremely  poor.  This 
study,  involving  investigators  at  the 
Imperial  Cancer  Research  Fund  (ICRF) 
of  Great  Britain,  seeks  to  identify 
barriers  associated  with  low  compliance 
in  a  mass,  population-based  colorectal 
cancer  screening  trial  utilizing  flexible 
sigmoidoscopy. 

The  ICRF  has  a  long  history  of 
conducting  important  mass  screening 
trials  relative  to  cancer  early  detection 
and  their  investigators  are  considered 
international  experts  in  colorectal 
cancer  screening.  Because  the  ICRF 
already  has  an  ongoing  population- 
based  colorectal  screening  program, 
significant  project  start-up  and 
infi^structure  cost  savings  have  been 
incorporated  into  this  proposal.  Subjects 
will  include  randomly  selected  adults 
age  55-64  with  no  known  history  of 
colorectal  cancer  in  Glasgow. 

The  study  involves  assessment  of 
demographic,  environmental,  and 
psychosocial  factors  which  may  limit 
screening  participation  via  surveys  and 
interviews.  Informed  consent  will  be 
obtained  and  a  complete  explanation  of 
all  medical  procedures  will  be  given. 

Phase  I  wall  involve  initial 
identification,  survey  query,  and 
solicitation  for  screening.  Phase  11  will 
involve  telephone  and  personal 
interviews,  and  Phase  III  will  involve 
final  data  analysis. 

Participation  in  this  study  is 
voluntary  and  subsequent  screening, 
follow-up  and  treatment,  if  indicated, 
will  be  provided  at  no  cost  to 
participants.  Informed  consent  will  be 
obtained  where  appropriate  and 
oversight  will  be  provided  by  federal 
and  local  institutional  review. 


Vibrios  are  important  pathogens  in  the 
United  States,  and  primary  septicemia, 
gastroenteritis,  and  wound  infections 
have  been  associated  with  various 
species.  In  particular,  gastroenteritis  and 
primary  septicemia  have  been 
associated  with  the  consumption  of 
undercooked  shellfish,  and  particularly 
with  raw  Gulf  Coast  oysters. 
Associations  have  also  been  linked  to 
wound  infections  with  exposure  of 
broken  skin  to  seawater.  Most 
importantly.  Vibrio  cholera  01  is  the 
organism  responsible  for  cholera,  a 
severe,  dehydrating  diarrheal  illness. 
Although  infections  with  Vibrio  cholera 
01  are  notifiable  in  all  states,  an  official 
report  form  for  this  illness  did  not 
previously  exist.  The  Vibrio  Illness 
Investigation  Report  Form  is  used  to 
record  information  on  all  Vj brio-related 
illness,  as  well  as  more  detailed 
information  on  cholera  illness,  which  is 
currently  a  reportable  disease  in  all 
states.  The  form  has  a  separate  optional 
Seafood  Investigation  section  to  be 
completed  when  applicable.  The  form 
provides  a  consoUdated,  systematic 
method  by  which  health  departments 
can  report  such  information,  which  is 
then  used  to  gain  a  better  understanding 
of  the  incidence,  etiology,  and 
epidemiology  of  all  Vibrio-related 
illness  occurring  in  the  United  States. 

Data  colximns  have  been  added  to, 
and  comments  space  reduced  on,  the 
form  to  facilitate  data  entry  and  reduce 
the  burden.  No  change  in  the  frequency 
of  reporting  has  occurred  or  is  projected. 

Most  respondents  are  epidemiologists 
or  nurses  in  the  local  health  department, 
but  in  some  instances  infection  control 
nurses  or  physicians  might  complete  the 
form. 


Respondents 

Number 
of  re- 
spond- 
ents 

Number 
of  re- 
sponses/ 
respond- 
ent 

Average 
burden/ 

re- 
sponse 
(in  hrs.) 

Population- 
based 
sample  of 
adurts 
aged  55- 
64  

Phase  III 

6,000 
400 

1 
1 

.016 
.0330 

The  total  burden  hours  is  1133. 

4.  Cholera  and  Vibrio  Illness 
Investigation  Report  Form — {0920- 
0322) — Extension— The  purpose  of  the 
Cholera  and  other  Vibrio  Illness 
Investigation  Report  Form  is  to  collect 
information  on  illness  occurring  as  a 
result  of  infection  with  Vibrio  Species. 


Respondents 

Number 
of  re- 
spond- 
ents 

Numtjer 
of  re- 
sponses/ 
respond- 
ent 

Average 
burden/ 

re- 
sponse 

(in  hrs.) 

Local  hearth 
depart- 
ment staff 

Health  care 
facility  staff 

Physicians  ... 

90 

45 

15 

1 

1 
1 

0.33 

0.33 
0.33 

The  total  annual  burden  is  50. 

5.  MetropoUtan  Atlanta  Birth  Defect 
and  Risk  Factor  Surveillance  Program — 
(0920-0010) — Reinstatement— Birth 
defects  are  the  leading  cause  of  infant 
mortality  in  the  United  States,  and  they 
cause  a  great  deal  of  lifelong  morbidity. 
One  in  33  infants  are  bom  with  a  major 
birth  defect.  Occasionally,  medications 
of  enviroimiental  agents  have  been 
recognized  as  causes  of  birth  defects,  an 
example  being  the  drug  thalidomide  in 


the  early  1960s.  Unless  surveillance  of 
trends  and  unusual  patterns  in  birth 
defects  is  undertaken,  new 
"thahdomide"  may  be  introduced  and 
fail  to  be  recognized  in  a  timely  fashion. 
The  MetropoUtan  Atlanta  Congenital 
Defects  Program  (MACDP)  has 
conducted  such  surveillance  since  1967 
using  existing  hospital  and  clinic  . 
medical  records. 

The  causes  of  the  majority  of  birth 
defects,  however,  are  not  known.  Birth 
Defects  Risk  Factor  Surveillance 
(BDRFS)  (which  began  in  January  1993) 
attempts  to  find  the  causes  of  a  selected 
subset  of  major  anomaUes,  using  an 
ongoing  case-control  study  approach. 
BDRFS  draws  its  cases  from  the  data 
collected  by  MACDP  and  conducts  in- 
depth  interviews  with  the  parents  of 
affected  infants  and  a  comparison  set  of 
randomly  selected  parents  of  unaffected 
infants. 

The  objectives  of  these  two  activities 
are:  (1)  To  conduct  surveillance  for 
congenital  anomaUes  in  metropoUtan 
Atlanta;  (2)  to  gain  new  information  on 
causes  of  birth  defects;  (3)  to  further 
evaluate  factors  already  suspected  of 
influencing  the  occurrence  of  birth 
defects;  and  (4)  to  develop  and  test 
methods  (including  the  use  of  biologic 
markers  of  exposure  and  susceptibiUty) 
in  birth  defect  surveillance  that  would 
be  exportable  to  other  birth  defects 
surveillance  systems. 


Number 
of  re- 
spond- 
ents 

Number 
of  re- 

Average 
burden/ 

ResporxJents 

sponses/ 
respond- 

re- 
sponse 

ents 

(in  hrs.) 

Special  (ad 

hoc)  stud- 

ies inter- 

view   

300 

1 

1 

BDRFS 

case/con- 

trol inter- 

view   

500 

1 

1 

Biologic 

specimen 

collection 

w/wo  clini- 

cal exam 

800 

1 

0.60 

The  total  annual  burden  is  1280. 
Dated:  July  31,1996. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  96-20070  Filed  8-6-96;  8:45  am] 
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Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Occupational 
Radiation  and  Energy-Related  Health 
Research  Grants,  Program 
Announcement  617:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

.Same:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Occupational 
Radiation  and  Energy-Related  Health 
Research  Grants,  Program  Announcement 
617. 

Time  and  Date:  8  a.m.-5  p.m.,  September 
4,  1996 

Place  Drawbridge  Inn,  Meeting  Room- 
Bedford,  1-75  at  Buttermilk  Pike,  Ft  ' 
Mitchell,  Kentucky  41017. 

Status:  Closed. 

Matters  to  he  Discussed:  The  meeting  will 
included  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro-am  Announcement  617. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in  5 
U.S  C.  Section  552b{c)  (4)  and  (6),  and  the 
Determination  of  the  .^ssociate  Director  for 
Management  and  Operations,  CDC,  pursuant 
to  Public  Law  92-463. 

Contact  Person  for  More  Information: 
Walter  M.  Haag,  MPH,  Health  Science 
Administrator.  Division  of  Physical  Sciences 
and  Engineering,  national  Institute  for 
Occupational  Safety  and  Health,  CDC,  4676 
Columbia  Parkwav.  Cincinnati,  Ohio  45226, 
telephone  513/841— 1433, 

Dated:  lulv  31,  1996. 
f^arolyn  J,  Russell. 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Dot   96-20071  Filed  8-6-96;  8:45  am] 

BtLUMG  C006  41S3-1«-M 


Health  Resources  and  Services 
Administration 

Notice  of  Filing  of  Annual  Report  o* 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
.\nnual  Report  for  the  following  Health 
Resources  and  Services 
Administration's  Federal  Advisory 
Committees  have  been  filed  with  the 
Library  of  Congress:  Health  Professions 
and  Nurse  Education,  Special  Emphasis 
Panel. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  S.E., 
Washington,  D.  C.  Copies  may  be 


obtained  from:  Ms.  Sherry  Whipple, 
Program  Analyst,  Peer  Review  Branch, 
Bureau  of  Health  Professions,  Room  9A- 
27.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6874. 

Dated:  August  1,1996. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  96-20021  Filed  8-6-96;  8:45  am] 

BILUNa  CODE  4180-1S-P 


National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute   Notice  of  Meeting  of  the 
National  hean,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  September  5,  1996, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892, 

The  Council  meeting  will  be  open  to 
the  public  on  September  5,  from  8:30 
a.m.  to  approximately  12:00  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C,  sec.  10(d)  of  Pub.  L.  92- 
463,  the  Cotmcil  meeting  will  be  closed 
to  the  public  from  approximately  1 :00 
p.m.  to  adjoumnient  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applicadons 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Rockledge 
Building  (RKL2),  Room  7100,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  435-0260,  will  hmiish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93,837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Limg  Diseases 
Research;  and  93.839,  Blood  Diseases  and 


Resources  Research,  National  Institutes  of 
Health) 

Dated:  July  31,1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  9&-20062  Filed  8-6-96;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUovv'ing  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  HERITAGE:  Genetics, 
Response  to  Exercise  and  Risk  Factors 

Date:  August  28-29,  1996. 

Time:  7:30  p.m. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Anthony  M.  Coelho,  Jr., 
Ph  D  ,  Two  Rockledge  Center,  Room  7182, 
-MSC  7924.  6701  Rockledge  Drive,  Bethesda, 
MD  20892-7924,  (301)  435-0277. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Simulated  Microgravity  and 
Cardiovascular,  Pulmonary,  and  Hematologic 
Reseeirch. 

Date:  October  11,  1996. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contort  Person;  Jeffi^y  H.  Hurst,  Ph.D., 
Two  Rockledge  Center,  Room  7208,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0303. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos  93-837.  Heart  and  Vascular    . 
Diseases  Research:  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  August  1, 1996, 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-20144  Filed  8-6-96;  8:45  am] 
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National  Institutes  of  Health;  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases 

Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  its 
Subcommittees 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Kgestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  September  18-19, 1996. 
The  meeting  of  the  full  Council  will  be 
open  to  the  pubUc  on  September  18, 
from  8:30  a.m.  to  12:00  p.m.  in 
Conference  Room  10,  Building  3lC, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  to  discuss  administrative 
issues  relating  to  Council  business  and 
special  reports.  The  following 
subcommittee  meetings  wrill  be  open  to 
the  public  September  18  from  1:00  p.m. 
to  2:00  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  10,  Building  31C;  Digestive 
Diseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7,  Building  3lC:  and  Kidney, 
Urologic  and  Hematologic  Diseases 
Subcommittee  meeting  vdll  be  held  in 
Conference  Room  9,  Building  3lC. 
Attendance  by  the  pubhc  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meetings  of  the 
subcommittees  and  full  Council  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittees  will  be  closed  to  the 
pubUc  on  September  18,  form  2:00  p.m. 
to  5:00  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases'Subcommittee; 
Digestive  Diseases  and  Nutrition 
Subcommittee;  and  Kidney,  Urologic 
and  Hematologic  Diseases 
Subcommittee.  The  full  Council  will 
meet  in  closed  session  on  September  19 
from  8:30  a.m.  to  10:00  a.m.  in 
Conference  Room  10,  Building  3lC. 
These  deliberations,  whether  held  in  a 
subcommittee  or  in  the  full  coxmcil, 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  vdth  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

A  final  open  session  of  the  full 
Council  will  be  held  from  10:00  a.m.  to 


12:00  p.m.  to  hear  reports  from  the 
Division  Directors. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK,  Natcher  Building, 
Room  6AS-25C,  Bethesda,  Maryland 
20892,  (301)  594-8834,  in  advance  of 
the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK, 
Building  45,  Room  6AS-37J,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)594-8892. 

(Catalpg  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  July  31,1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NTH. 
[FR  Doc.  96-20061  Filed  8-6-96;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  5-August  6,  1996. 

Time:  5  p.m. 

Place:  Washington  Marriott  Hotel,  1221 
22nd  Street,  N.W.,  Washington,  DC  20037. 

Contact  Person:  Jean  G.  Noronha,  Parklawn 
Building,  Room  9C-26,  5600  Fishers  Lane, 
Rockville  MD  20857,  Telephone:  301, 443- 
6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosxire 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 


Dated:  July  31,1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NBi. 
(FR  Doc.  96-20057  Filed  8-6-96;  8:45  am] 
BILLMQ  CODE  4t4ft.«1-M 


National  institute  o'  Health 

National  institute  of  Aiiergy  ana 
infectious  Diseases.  Notice  c' 
Meetings-  National  Advisory  Aiiergy 
ana  infectious  Diseases  Counci 
Acquired  immunodeficiency  Synarome 
Subcommittee.  Aiiergy  ana 
'mmunoiogy  Subcommittee 
Microbioiogy  and  infectious  Diseases 
Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Coimcil,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
September  26-27, 1996.  Meetings  of  the 
Council,  NAAIDC  Allergy  and 
Immunology  Subcommittee,  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  and  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee  will  be  held  at  the 
National  Institutes  of  Health,  Building 
3lC.  Bethesda,  Maryland. 

The  meeting  of  the  full  Council  will^^ 
be  open  to  the  public  on  September  26 
in  Conference  Room  6  from 
approximately  1  p.m.  imtil  3:30  p.m.  for 
opening  remarks  of  the  Institute 
Director,  discussion  of  procedural 
matters.  Council  business,  and  a  report 
from  the  Institute  Director  which  will 
include  a  discussion  of  budgetary 
matters.  The  primary  program  will 
include  a  report  on  the  impact  of 
managed  care  on  clinical  research,  an 
overview  and  discussion  of  topics 
discussed  at  the  May  meeting  of  the 
AIDS  Research  Advisory  Committee, 
NIAED,  and  the  annual  report  of  the 
Division  of  Intramural  Research. 

On  September  27  the  meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  opyen  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  subcommittees  will 
meet  in  Building  31C,  conference  room 
8  and  7  respectively.  The  meeting  of  the 
NAAIDC  Acquired  Immxmodeficiency 
Syndrome  Subcommittee  will  be  open 
to  the  public  from  8  a.m.  until 
adjournment,  on  September  27.  The 
subcommittee  will  meet  in  Building 
3lC,  conference  room  6. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
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92-463.  the  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcominittee.  N.AAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  four  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from 
8:30  a.m.  until  approximately  1  p.m.  on 
September  26.  in  conference  rooms  6,  8 
and  7  respectively  The  meeting  of  the 
fullCiOuncil  will  be  closed  from  3:30 
p.m.  imtil  recess  on  September  26  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
appUcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  John  J.  McGowan,  Director, 
Division  of  Extramural  Activities, 
NIAID,  NIH,  Solar  Building.  Room 
3C20,  6003  Executive  Boulevard, 
Rockville,  Maryland  20892,  telephone 
301-496-7291,  vdll  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  855  Immunology,  Allergic 
and  Immunologic  Diseases  Research,  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health) 

Dated:  July  31.  1996. 
Sus«n  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  96-20059  Filed  8-6-96;  8:45  am] 
■lUJNO  COOe  4140-01-M 


National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 


Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Dates  of  Meeting:  September  16-17, 1996. 

rimes  of  Meeting:  September  16 — 7:00  to 
11:00  p.m.;  September  17 — 8:00  a.m.  to  5:00 
p.m. 

Place  of  Meeting:  Brigham  and  Woman's 
Hospital,  Boston,  Massachusetts. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Louise  L  Hsu,  Ph.D., 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  histitutes  of 
Health,  Bethesda.  Maryland  20892-9205, 
(301)496-9666. 

Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Date  of  Meeting:  October  8, 1996. 

Time  of  Meeting:  8:00  a.m.  to  5:00  p.m. 

Place  of  Meeting:  Case  Western  Reserve 
University,  Cleveland.  Ohio. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator.  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel 

Date  of  Meeting:  October  10, 1996. 

Time  of  Meeting:  8:00  a.m.  to  5.00  p.m. 

Place  of  Meeting:  Rush  Presbyterian — St. 
Luke's  Medical  Center.  Chicago,  Illinois. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Cor toct  Person.  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)496-9666. 

Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Dates  of  Meeting:  October  21-22. 1996. 

Times  of  Meeting:  October  21 — 7:00  to 
11:00  p.m.;  October  22 — 8:00  a.m.  to  5:00 
p.m. 

Place  of  Meeting:  Case  Western  Reserve 
University,  Cleveland,  Ohio. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Louise  L.  Hsu,  Ph.D., 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-9205, 
(301)  496-9666. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  July  31.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  96-20060  Filed  8-6-96;  8:45  am) 
BILLMQ  COOE  4140-«1-M 


National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Mental  Health 
Council  of  the  National  Institute  of 
Mental  Health  for  September  1996. 

The  meeting  will  be  open  to  the 

public,  as  indicated,  for  discussion  of 
NIMH  policy  issues  and  will  include 
cxirrent  administrative,  legislative,  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 

•-.ui.ki.uv>,    ...^v.    wuk.huv....    pw*^u.>x    *AUA.tAvjt^    iJUaUW 

in  advance  of  the  meeting 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  a  portion  of  the  Council  will  be 
closed  to  the  public  as  indicated  below 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joarma  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklav\'n  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Area  Code  301, 
443—4333.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 
Date:  September  16-17. 1996. 
Place: 

September  16 — Wilson  Hall.  Building  1, 

National  Institutes  of  Health.  9000 

Rockville  Pike,  Bethesda,  MD  20892 
September  17 — Conference  Rooms  D  and  E. 

Parklawn  Building,  5600  Fishers  Lane. 

Rockville.  MD  20857. 

Open:  September  16, 1  p.m.  to  5  p.m. 

Closed:  September  17.9  a.m.  to 
adjournment. 

Contacf  Person  .Carolyn  Strete,  Ph.D.. 
Executive  Secretary,  Parklawn  Building, 
Room  9-105.  5600  Fishers  Lane,  Rockville, 
MD  20857,  Area  Code  301,  443-3367. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282) 
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Dated:  July  31,1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  96-20063  Filed  8-6-96;  8:45  ami 

BILUNG  CODE  41 40-01 -M 


National  Institute  of  Genera!  Medical 

Sciences:  Notice  ol  Meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  September  19- 
20,  Building  31,  Conference  Room  6, 
Bethesda,  Maryland.  This  meeting  will 
be  open  to  the  public  from  11  a.m.  to  6 
p.m.  on  September  19,  and  from  8:30 
a.m.  to  10:30  a.m.  on  September  20,  for 
the  discussion  of  program  policies  and 
issues,  opening  remarks,  report  of  the 
Acting  Director,  NIGMS,  and  other 
business  of  Council.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  on  September  19  from  8:30 
a.m.  to  11  a.m.,  and  on  September  20, 
from  10:30  a.m.  until  adjournment,  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building, 
Room  3AS-43H,  Bethesda,  Maryland 
20892,  telephone:  301-496-7301,  FAX 
301-402-0224,  will  provide  a  simimary 
of  the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Dieffenbach  in  advance  of 
the  meeting.  Dr.  W.  Sue  Shafer, 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health,  Natcher 
Building,  Room  2AN-32C,  Bethesda, 
Maryland  20892,  telephone:  301-594- 
4499  will  provide  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 


Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  IMARCI;  and 
93.375,  Minority  Biomedical  Research 
Support  [MBRSl;  Special  Programs.  93.960) 

Dated:  July  31,1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-20064  Filed  8-6-96;  8:45  am) 

BILUNG  CODE  4140-01-M 


Nationai  institute  o'  iitergy  and 
mfectiOus  Diseases    Notice  of  Meeting: 
AiDS  Research  Advisory  Committee, 
NiAID 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  AIDS 
Research  Advisory  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  September  27,  1996  in 
Conference  Room  6,  Building  3lC  on 
the  campus  of  the  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda. 
Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8:00  a.m.  until 
adjournment.  The  AIDS  Research 
Advisory  Committee  (ARAC)  advises 
and  makes  recommendations  to  the 
Director,  National  Institute  of  Allergy 
and  Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  poHcy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts,  and 
identify  critical  gaps/ obstacles  to 
progress.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Ms.  Rona  L.  Siskind,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  DAIDS,  NIAID,  NIH,  Solar 
Building,  Room  2A21,  telephone  301- 
496-0545,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Siskind  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  July  31,1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-20065  Filed  8-6-96;  8:45  am) 

BILUNG  CODE  4140-01-M 


Na',on3   'nstt'ute  of  Menta^  Health; 
Notice  of  Closec  Meet  n as 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meetings  of  the 
following  National  Institute  of  Mental 
Health  Special  Emphasis  Panels. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
(Telephone  Conference  Call). 

£tore.  August  15. 1996. 

T/me:  1:30  p.m. 

Place:  Parklawn  Building,  Room  9-105, 
5600  Fishers  Una,  Rockville,  MD  20857. 

Agenda:  To  review  proposals  submitted  in 
response  to  the  NIMH  Request  for  Proposals: 
National  Cell  Repository. 

Contact  Person:  Michael  J.  Moody, 
Contracts  Review  Coordinator,  Parklawn 
Building,  Room  9-105,  5600  Fishers  L^ane, 
Rockville,  MD  20857,  Telephone:  301-443- 
3367. 

Nam6  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
(Telephone  Conference  Call). 

Dote.  August  20,  1996. 

Time:  10  a.m. 

Place:  Parklawn  Building,  Room  9-105, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Agenda:To  review  proposals  submitted  in 
response  to  the  NIMH  Request  for  Proposals: 
Research  Units  on  Pediatric 
Psychopharmacology. 

Contact  Person:  Michael  J.  Moody, 
Contracts  Review  Coordinator,  Parklawn 
Building,  Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301-443- 
3367. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  DomesUc  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  July  31,1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  96-20066  Filed  8-e-96;  8:45  ami 

BILLING  CODE  4140-01-M 


National  Institute  of  Environ  -e-al 
MpaMh  Sciences;  Notice  of  Meeting  of 
Na;  onal  Advisory  Environmental 
Health  Sciences  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
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National  Advisory  Environmental 
Health  Sciences  Council,  September  16- 
17,  1996,  Building  101  Conference 
Room,  South  Campus,  Research 
Triangle  Park,  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  September  16  from  8:30  a.m. 
to  approximately  3:30  p.m.  for  the 
report  of  the  Director,  NIEHS,  and  for 
discussion  of  the  NIEHS  budget, 
program  policies  and  issues,  recent 
legislation,  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  on  September  16  from 
approximately  3:30  p.m.  to  recess  and 
from  9  a.m.  to  adjournment  on 
September  17,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confrdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a,  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Anne  Sassaman,  Director,  Division 
of  Extramural  Research  and  Training,  & 
Executive  Secretary,  National  Advisory 
Environmental  Health  Sciences  Council, 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park,  North  Carolina  27709, 
(919)  541-7723,  wdll  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Agents:  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  July  31.1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-20067  Filed  8-6-96;  8:45  am] 

BILLING  COOE  4140-01-M 


National  Institute  o*  Neurological 
Disorders  and  StroKe  Notice  of 
Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  (NINDS). 


The  National  Advisory  Neurological 
Disorders  and  Stroke  Council  and  its 
subcommittee  meetings  will  be  open  to 
the  public  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Tne  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Simunaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  the  Scientific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  listed  for  the 
meeting. 

Name  of  Committee:  The  Planning 
Subcommittee  of  the  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  September  11, 1996. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  8A28,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  1 :30  p.m. — recess. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Dates:  September  12-13, 1996. 

Place-.  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

Open:  September  12,  8:30  a.m. — recess. 

Agenda:  A  report  by  the  Director,  NINDS; 
a  report  by  the  Director,  Division  of 
Extramural  Activities,  NINDS;  and  scientific 
presentation  by  an  NINDS  grantee. 

Closed:  September  13,  8:30  a.m. — 
adjournment. 

Executive  Secreta/y;  Constance  W.  Atwell, 
Ph.  D.,  Director,  Division  of  Extramural 
Activities.  NINDS,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  Telephone; 
(301)  496-9248. 

The  following  meetings  will  be  totally 
closed  to  review  and  evaluate  grant 
applications: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Subcommittee  B. 

Date:  October  17-19, 1996. 

Time:  October  17,  7:30  p.m.-recess; 
October  18,  8:00  a.m.-recess;  October  19, 
8:00  a.m.-adjoumment. 

Place:  The  Bethesda  Ramada,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 


UMI 


Contact  Person:  Dr.  Paul  Sheehy,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  Federal  Building,  Room  9C-10, 
Bethesda.  MD  20892,  (301)  496-9223. 

Name  of  Committee:  National  Institute  of 
Neiuological  Disorders  and  Stroke  Initial 
Review  Group,  Subcommittee  A. 

Date:  October  23-25, 1996. 

Time;  October  23,  7:30  p.m.-recess; 
October  24,  8:30  a.m.-recess;  October  25, 
8:30  a.m.-adjoumment. 

Place:  Holiday  Inn  Bethesda,  8129 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Dr.  Katherine  Woodbury, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  Federal  Building,  Room 
90-10,  Bethesda,  MD  20892,  (301)  496-9223. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  November  13-15, 1996. 

Time:  November  13,  8:30  a.m.-recess; 
November  14,  8:00  a.m.-recess;  November 
15,  8:00  a.m.-adjoumment. 

Place:  The  Hampshire  Hotel,  1310  New 
Hampshire  Ave.,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Dr.  Alfred  W.  Gordon, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  Federal  Building,  Room 
90-10,  Bethesda,  MD  20892,  (301)  496-9223. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
98.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  July  31, 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer^NIH. 
[FR  Doc.  96-20068  Filed  8-6-96;  8:45  am) 
BILUNQ  COOE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  7, 1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4190, 
Telephone  Conference. 

Contact  Person:  Dr.  Garrett  Keefer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4190,  Bethesda, 
Maryland  20892,  (301)  435-1152. 

Name  of  SEP:  Clinical  Sciences. 

Date:  August  12, 1996. 

Time:  8:30  a.m. 

Place:  Marriott  Crystal  Gateway,  Crystal 
City,  VA. 

Contact  Person:  Dr.  Terry  Hoffeld, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4116,  Bethesda, 
Maryland  20892,  (301)  435-1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
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urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892,  93,893,  National  Institutes  of  Health, 
HHS) 

Dated:  July  31,1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  96-20058  Filed  8-6-96;  8:45  am] 

BtLUNG  CODE  4140-«1-M 


Division  o!  Research  G.'-a.nts.  Notice  o! 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date;  August  13, 1996. 

Time:  8:30  a.m. 
•     Place:  NIH,  Rockledge  2,  Room  5186, 
Telephone  Conference. 

Contact  Person:  Dr  Kenneth  Newrock, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5186,  Bethesda, 
Maryland  20892,  (301)  435-1252. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  27, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dofe:  August  28, 1996. 

Time;  12:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4176, 
Telephone  Conference. 

Contact  Person:  Dr.  Mike  Radtke,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4176,  Bethesda,  Maryland  20892,  (301) 
4J5-1728. 

■JVame  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dofe;  August  29, 1996. 

Time;  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4178, 
Telephone  Conference. 


Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  1, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  96-20143  Filed  8-6-96;  8:45  am] 

BILLING  CODE  4   *C  -      ** 


Substance  Abuse  and  Mentst  Health 

Services  AdministratiCf 

Notice  ot  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration's  Special 
Emphasis  Panel  I,  Advisory  Committee 
for  Women's  Services,  and  IDrug  Testing 
Advisory  Board  in  September  1996. 

Substantive  program  information  may 
be  obtained  firom  the  individual  named 
as  Contact  for  each  of  the  meetings 
listed  below. 

The  meeting  of  the  Special  Emphasis 
Panel  I  (SEP  I)  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  discussion  could 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  Accordingly,  the  meeting 
is  concerned  with  matters  exempt  from 
mandatory  disclosure  in  title  5  U.S.C. 
552b(c)(6)  and  6  U.S.C.  App.2.  §  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date(s):  September  3-6. 1996. 

Place:  DoubleTree  Hotel,  Montrose  Room, 
1750  Rockville  Pike,  Rockville,  Maryland 
20852. 

Closed:  September  3-5, 1996,  8:30  a.m.- 
5:00  p.m.:  Scptemlier  6, 1996,  8:30  a.m.- 
Adjournment. 

Panel:  State  Health  Reform  Grants  (SM96- 
02). 


Contact:  Ferdinand  Hui,  Ph.D.,  Room  17- 
89,  Parklawn  Building,  Telephone:  (301) 
443-9912  and  FAX:  (301)  443-3437. 

The  meeting  of  the  Advisory  Committee  for 
Women's  Services  will  include  a  discussion 
of  and  update  on  policy  and  program  issues 
relating  to  women's  substance  abuse  and 
mental  health  service  needs  at  SAMHSA. 
including  the  SAMHSA  fiscal  year  1997 
budget;  the  SAMHSA  reorganization;  FY  97 
Knowledge  Development  and  Application 
Grants;  Action  Planning;  the  Girl  Power! 
Public  Education  Campaign;  the  impact  of  FY 
96  Discontinuations  on  programs  that  serve 
women  and  children;  and  future  women's 
policy  and  program  directions  at  SAMHSA. 

A  summary  of  the  meeting  and/ or  a  roster 
of  committee  members  may  be  obtained  from: 
Pamela  J.  McDonnell.  Executive  Secretary, 
Advisory  Committee  for  Women's  Services, 
Office  for  Women's  Services,  SAMHSA, 
Parklawn  Building,  Room  13-99,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
Telephone:  (301)  443-5184. 

Committee  Name:  Advisory  Committee  for 
Women's  Services. 

Meeting  Date{s):  September  9,  1996. 

Place:  Montgomery/Democracy  Room, 
Bethesda  Marriott  Hotel,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Open:  September  9,  8:30  a.m.  to  5:00  p.m. 

Contact:  Pamela  J.  McDonnell,  Room  13- 
99,  Parklawn  Building,  Telephone:  (301) 
443-5184. 

The  meeting  of  the  Drug  Testing  Advisory 
Board  of  the  Center  for  Substance  Abuse 
Prevention  will  include  an  open  portion  with 
a  roll  call,  general  announcements,  and  a 
discussion  of  various  program,  procedural, 
and  technical  issues.  Public  comments  are 
welcome  during  the  open  session.  Please 
communicate  with  the  individual  listed  as 
Contact  below  for  guidance. 

The  meeting  will  also  include  the  review 
of  sensitive  National  Laboratory  Certification 
Program  (NLCP)  internal  operating 
procedures  and  program  development  issues. 
Therefore,  a  portion  of  the  meeting  will  be 
closed  to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance  with 
5  U.S.C.  552b(c)  (2),  (4),  and  (6)  and  5  U.S.C 
App.  2,  §  10(d). 

A  summary  of  this  meeting  and  roster  of 
Board  members  may  be  obtained  from:  Ms. 
Vera  L.  Jones,  CSAP  Committee  Management 
Officer.  Rockwall  II,  Room  7A-140,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
Telephone:  (301)  443-9542. 

Committee  Name:  Drug  Testing  Advisory 
Board  (DTAB). 

Meeting  Date(s):  September  18, 1996. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike.  Rockville.  Maryland  20857. 

Open:  September  18,  1996,  8:30  a.m.-10:00 
a.m. 

Closed:  September  18. 1996, 10:00  a.m.- 
4:00  p.m. 

Contact:  Donna  M.  Bush,  Ph.D.,  Executive 
Secretary.  Telephone:  (301)  443-6014  and 
FAX:  (301)  443-3031. 
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Dated:  August  1,  1996. 
feri  Lipov, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  96-20022  Filed  8-6-96;  8:45  am) 

BILLING  CODE  4182  70- Li 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Santa  Ana  Pueblo  Liquor  Code 

agency:  Bureau  of  Indian  Affairs, 

I:it':'ri(jr, 

action:  Notice. 

summary:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586,  18 
U.S.C.  §  1161. 1  certify  that  by 
Resolution  No.  96-R-08,  the  Santa  Ana 
Pueblo  Liquor  Code  was  duly  adopted 
by  the  Tribal  Council  of  the  Pueblo  of 
Santa  Ana  on  May  2.  1995.  The  Code 
provides  for  the  regulation  of  the 
activities  of  the  regulation,  manufacture, 
distribution,  possession,  sale  and 
consumption  of  hquor  on  the  Santa  Ana 
Pueblo  Indian  Reservation,  under  the 
jurisdiction  of  the  Pueblo  of  Santa  Ana, 
and  is  in  conformity  with  the  laws  of 
the  State  of  New  Mexico. 
DATES:  This  Code  is  effective  as  of 
August  7,  1996. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Chief,  Branch  of  judicial  Services, 
Division  of  Tribal  Government  Services, 
1849  C  Street  N.W.,  MS  4603-MlB, 
Washington,  D.C.  20240-4001: 
telephone  (202)  208-4401. 
SUPPLEMENTARY  INFORMATION:  The  Santa 
Ana  Pueblo  Liquor  Code  is  to  read  as 
follows: 

Title  10:  Licensing  &  Regulation 

Chapter  One:  Liquor  Code 
Subchapter  One:  General  Provisions 
Section  101:  Findings 

The  Tribal  Council  finds  as  follows: 

A.  The  introduction,  possession  and 
sale  of  alcoholic  beverages  on  the  Santa 
Ana  Indian  Reservation  has,  for  a  long 
time,  been  clearly  recognized  as  a  matter 
of  special  concern  to  the  Pueblo  and  its 
members  and  to  the  United  States;  and 

B.  Under  federal  law  and  New  Mexico 
state  law,  and  as  a  matter  of  inherent 
Tribal  sovereignty,  the  question  of  when 
and  to  what  extent  alcoholic  beverages 
may  be  introduced  into  and  sold  or 
consumed  within  the  Santa  Ana  Indian 


Reservation  is  to  be  decided  by  the 
governing  body  of  the  Tribe;  and 

C.  It  is  desirable  that  the  Tribal 
Council  legislate  comprehensively  on 
the  subject  of  the  sale  and  possession  of 
alcoholic  beverages  within  the  Santa 
Ana  Indian  Reservation,  both  to 

,    establish  a  consistent  and  reasonable 
Tribal  policy  on  this  important  subject, 
as  well  as  to  facilitate  economic 
development  projects  within  the  Santa 
Ana  Indian  Reservation  that  may 
involve  outlets  for  the  sale  and 
consumption  of  alcohohc  beverages; 
and 

D.  It  is  the  policy  of  the  Tribal 
Council  that  the  introduction,  sale  and 
consimiption  of  alcoholic  beverages 
within  the  Santa  Ana  Indian 
Reservation  be  carefully  regulated  so  as 
to  protect  the  public  health,  safety  and 
welfare,  and  that  licensees  be  made 
fully  accountable  for  violations  of 
conditions  of  their  licenses  and  the 
consequences  thereof. 

Section  102:  Definitions 

As  used  in  this  Chapter,  the  following 
words  shall  have  the  following 
meanings: 

A.  "Pueblo"  or  "Tribe"  means  the 
Pueblo  of  Santa  Ana. 

B.  "Council"  means  the  Tribal 
Council  of  the  Pueblo  of  Santa  Ana. 

C.  "Governor"  means  the  Governor  of 
the  Pueblo  of  Santa  Ana. 

D.  "Tribal  Administrator"  means  the 
Tribal  Administrator  of  the  Pueblo  of 
Santa  Ana. 

E.  "Person"  means  any  natural 
person,  partnership,  corporation,  joint 
venture,  association,  or  other  legal 
entity. 

F.  "Sale"  or  "sell"  means  any 
exchange,  barter,  or  other  transfer  of 
goods  from  one  person  to  another  for 
commercial  purposes,  whether  with  or 
without  consideration. 

G.  "Liquor"  or  "Alcoholic  Beverage" 
includes  the  four  varieties  of  liquor 
commonly  referred  to  as  alcohol,  spirits, 
wine  and  beer,  and  all  fermented, 
spirituous,  vinous  or  malt  liquors  or 
combinations  thereof,  mixed  liquor,  any 
part  of  which  is  fermented,  spirituous, 
vinous,  or  malt  Uquor,  or  any  otherwise 
intoxicating  liquid,  including  every 
liquid  or  solid  or  semi-solid  or  other 
substance,  patented  or  not,  containing 
alcohol,  spirits,  wine  or  beer  and 
intended  for  oral  consumption. 

H.  "Licensee"  means  a  person  or 
entity  that  has  been  issued  a  license  to 
sell  alcoholic  beverages  on  the  licensed 
premises  under  the  provision  of  this 
Liquor  Code. 

I.  "Licensed  Premises"  means  the 
location  within  the  Santa  Ana  Indian 
Reservation  at  which  a  licensee  is 


permitted  to  sell  and  allow  the 
consumption  of  alcoholic  beverages. 
and  may,  if  requested  by  the  applicant 
and  approved  by  the  Governor,  include 
any  related  or  associated  facilities  under 
the  control  of  the  licensee,  or  within 
which  the  licensee  is  otherwise 
authorized  to  conduct  business  (but 
subject  to  any  conditions  or  limitations 
as  to  sales  writhin  such  area  that  may  be 
imposed  by  the  Governor  in  issuance  of 
the  Ucense). 

].  "Santa  Ana  Indian  Reservation" 
means  all  lands  within  the  exterior 
boundaries  of  the  Santa  Ana  Indian 
Reservation,  all  lands  within  the 
exterior  boundaries  of  the  El  Ranchito 
Grant  and  the  Santa  Ana  Pueblo  Grant, 
and  all  other  lands  owned  by  the  Pueblo 
subject  to  federal  law  restrictions  on 
alienation  or  held  by  the  United  States 
for  the  use  and  benefit  of  the  Pueblo. 

K.  "Development  Area"  means  those 
lands  within  the  Santa  Ana  Indian 
Reservation  that  are  situated  west  of  the 
Rio  Grande  and  that  abut  State  Road  44, 
State  Road  528  or  the  Jemez  Canyon 
Dam  Road,  but  does  not  include  any 
lands  within  one  mile  of  the 
intersection  of  State  Road  44  and  the 
tumoff  to  the  village  of  Tamaya 
(provided  however,  that  if  such  term  is 
more  specifically  defined  in  a  planning 
or  zoning  statute  or  ordinance  adopted 
by  the  Tribal  Council,  or  in  any 
regulations  issued  under  the  authority 
of  any  such  duly  adopted  plaiming  or 
zoning  statute  or  ordinance,  such 
definition  shall  supersede  and  control 
the  definition  of  such  term  set  forth 
herein). 

L.  "Special  Event"  means  a  bona  fide 
special  occasion  such  as  a  fair,  fiesta, 
show,  tournament,  contest,  meeting, 
picnic  or  similar  event  within  the 
Development  Area,  sponsored  by  an 
established  business  or  organization, 
lasting  no  more  than  three  days.  A 
special  event  may  be  open  to  the  public 
or  to  a  designated  group,  and  it  may  be 
a  one-time  event  or  periodic,  provided, 
however,  that  such  events  held  more 
than  four  times  a  year  by  the  same 
business  or  organization  may  not  be 
deemed  special  events  for  purposes  of 
this  Liquor  Code,  in  the  discretion  of  the 
Governor. 

M.  "Liquoi  Code"  means  the  Santa 
Ana  Pueblo  Liquor  Code,  this  Chapter. 

Section  103:  Sovereign  Immunity 
Preserved 

Nothing  in  the  Liquor  Code  shall  be  * 
construed  as  a  waiver  or  limitation  of 
the  sovereign  immunity  of  the  Pueblo. 

Section  104:  Initial  Compliance 

No  person  shall  be  disquahfied  from 
being  issued  a  license  under  the 
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provisions  of  this  Liquor  Code,  or  shall 
be  found  to  have  violated  any  provision 
of  this  Chapter,  solely  because  such 
person,  having  t)een  duly  authorized  to 
engage  in  the  sale  of  alcoholic  beverages 
within  the  Santa  Ana  Indian 
Reservation  under  the  law  as  it  existed 
prior  to  enactment  of  this  Liquor  Code, 
continues  to  engage  in  such  business 
without  a  license  issued  under  the 
provisions  of  this  Liquor  Code  after  the 
effective  date  hereof,  so  long  as  such 
person,  vnthin  90  days  after  such 
effective  date  (or  vdthin  30  days  after 
receiving  written  notice  from  the  Pueblo 
of  the  enactment  of  the  Liquor  Code, 
whichever  is  later)  submits  an 
application  for  such  hcense  in 
compliance  with  the  provisions  of  this 
Liquor  Code,  and  a  license  is  thereafter 
issued  in  due  course;  provided, 
however,  that  upon  the  issuance  of  a 
license  under  the  provisions  of  this 
Liquor  Code  to  any  person  or  entity,  or 
upon  the  rejection  of  an  appUcation  for 
such  license  by  any  person  or  entity,  no 
license  issued  by  the  State  of  New 
Mexico  or  issued  under  the  provisions 
of  any  prior  law  of  the  Pueblo  that  is 
held  by  such  person  or  entity,  or  that 
purports  to  authorize  the  possession, 
sale  or  consumption  of  alcoholic 
beverages  on  premises  covered  by  a 
"license  issued  (or  a  license  application 
rejected)  under  the  provisions  of  this 
Liquor  Code,  shall  have  any  further 
validity  or  effect  vrithin  the  Santa  Ana 
Indian  Reservation. 

Section  105:  Severability 

In  the  event  any  provision  of  this 
Liquor  Code  is  held  invalid  or 
unenforceable  by  any  court  of 
competent  jurisdiction,  the  remainder  of 
the  Code  shall  continue  in  full  force  and 
effect,  notwithstanding  the  invahdity  or 
imenforceability  of  such  provision,  to 
the  fullest  extent  practicable. 

Subchapter  Two:  Sale,  Possession  And 
Consumption  Of  AlcohoUc  Beverages 

Section  121:  Prohibition 

The  sale,  introduction  for  sale, 
purchase,  or  other  dealing  in  alcoholic 
beverages,  except  as  is  specifically 
authorized  by  the  Liquor  Code,  is 
prohibited  within  the  Santa  Ana  Indian 
Reservation. 

Section  122:  Possession  for  Personal 
Use 

Possession  of  alcohoUc  beverages  for 

personal  use  shall  be  lawful  within  the 
Santa  Ana  Indian  Resen-ation  only  if 
such  alcoholic  beverages  were  lawfully 
purchased  from  an  estabUshment  duly 
hcensed  to  sell  such  beverages,  whether 
on  or  off  the  Santa  Ana  Indian 


Reservation,  and  are  possessed  by  a 
person  or  persons  21  years  of  age  or 
older.  Such  possession  is  otherwise 
prohibited. 

Section  123:  Transportation  Through 
Reservation  Not  Affected 

Nothing  herein  shall  pertain  to  the 
otherwise  lawful  transportation  of 
alcoholic  beverages  through  the  Santa 
Ana  Indian  Reservation  by  persons 
remaining  upon  public  highways  (or 
other  paved  public  facilities  for  motor 
vehicles)  and  where  such  beverages  are 
not  delivered,  sold  or  offered  for  sale  to 
anyone  vsrithin  the  Santa  Ana  Indian 
Reservation. 

Section  124:  Requirement  of  Pueblo 
License 

No  person  shall  sell  any  alcoholic 
beverage  within  the  Santa  Ana  Indian 
Reservation,  or  offer  any  such  beverage 
for  sale,  unless  such  person  holds  a 
Ucense  issued  by  the  Pueblo  under  the 
provisions  of  this  Chapter. 

Section  125:  All  Sales  for  Personal  Use 

No  person  licensed  to  sell  alcoholic 
beverages  within  the  Santa  Ana  Indian 
Reservation  shalljigll  any  such  beverage 
for  resale,  but  all  suSliMles  shall  be  for 
the  personal  use  of  the  purchaser. 
Nothing  herein  shall  prohibit  a  duly 
licensed  wholesale  dealer  in  alcohoUc 
beverages  from  selUng  and  deUvering 
such  beverages  to  properly  licensed 
retailers  within  the  Santa  Ana  Indian 
Reservation,  so  long  as  such  sales  and 
deliveries  are  otherwise  in  conformity 
with  the  laws  of  the  State  of  New  . 
Mexico  and  this  Liquor  Code. 

Section  126:  Package  Sales  and  Sales  of 
Liquor  bv  the  Drink  Permitted 

Sales  of  alcoholic  beverages  on  the 
Santa  Ana  Indian  Reservation  may  be  in 
package  form  or  for  consumption  on  the 
premises,  or  both,  so  long  as  the  seller 
is  propferly  licensed  by  the  Pueblo  to 
make  sales  of  that  type.  No  seller  of 
alcohoUc  beverages  shall  permit  any 
person  to  bring  onto  premises  where 
hquor  by  the  drink  is  authorized  to  be 
sold  any  alcoholic  beverages  purchased 
elsewhere,  unless  such  person  is 
otherwise  licensed  to  possess  or 
distribute  such  beverages  on  such 
premises. 

Section  127:  No  Sales  to  Minors 

No  alcoholic  beverages  may  be  sold 
within  the  Santa  Ana  Indian 
Reservation  to  persons  imder  the  age  of 

21  years. 

Section  128;  Hours  and  Days  of  Sale 

A.  Alcoholic  beverages  may  be  sold, 
offered  for  sale,  deUvered  or  consumed 


on  licensed  premises  within  the  Santa 
Ana  Indian  Reservation,  other  than  at 
gaming  establishments,  only  during  the  - 
following  days  and  hours: 

1.  On  Mondays  through  Saturdays, 
between  the  hours  of  10:00  a.m.  and 
12:00  midnight. 

2.  On  Sundays,  from  10:00  a.m.  until 
midnight. 

B.  At  any  gaming  establishment 
hcensed  as  such  by  the  Santa  Ana 
Gaming  Regulatory  Commission,  that  is 
also  a  licensed  premises  wiihin  the 
meaning  of  this  Liquor  Code,  alcoholic 
beverages  may  be  sold,  offered  for  sale, 
delivered  or  consumed  from  10:00  a.m. 
until  2:00  a.m.  on  Mondays  through 
Saturdays  (provided,  however,  that  after 
midnight  such  sales  shall  only  be  for 
consiunption  on  the  premises, 
regardless  what  type  of  license  is  held 
by  the  gaming  establishment),  and  on 
Sundays  from  12:00  noon  until 
midnight. 

Section  129:  Sales  on  Liecuou  Uay 

No  sales  of  alcoholic  beverages  shall 
be  permitted  to  any  person  within  the 
Santa  Ana  Indian  Reservation  on  any 
Tribal,  State  or  Federal  election  day, 
until  one  (1)  hour  after  the  polls  are 
closed. 


Section  130:  Ulher  Prohibitions  on 
Sales 

The  Tribal  Council  may,  by  duly 
enacted  resolution,  establish  other  days 
on  which  or  times  at  which  sales  or 
consumption  of  alcohoUc  beverages  are 
not  permitted  within  the  Santa  Ana 
Indian  Reservation.  The  Council  shall 
give  notice  of  any  such  enactment 
promptly  to  all  Ucensees  within  the 
Santa  Ana  Indian  Reservation.  In 
addition,  the  Governor  of  the  Pueblo 
may,  in  the  event  of  a  bona  fide 
emergency,  and  by  written  order, 
prohibit  the  sale  of  any  alcohoUc 
beverages  within  the  Santa  Ana  Indian 
Reservation  for  a  period  of  time  not  to 
exceed  48  hours.  The  Governor  shall 
give  prompt  notice  of  such  emergency 
order  to  all  Ucensees  within  the  Santa 
Ana  Indian  Reservation.  No  such 
emergency  order  may  extend  beyond  48 
hours,  unless  during  that  time  the  Tribal 
Council  meets  and  determines  that  the 
emergency  requires  a  further  exension 
of  such  order. 

Section  131:  Location  of  Sales 

No  person  Ucensed  to  sell  alcohoUc 
beverages  within  the  Santa  Ana  Indian 
Reservation  shall  make  such  sales 
except  at  the  Ucensed  premises 
specificaUy  designated  in  such  Ucense. 
No  person  holding  a  premises  license 
shall  permit  consumption  of  alcohoUc 
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beverages  purchased  from  such  licensee 
to  occur  off  of  the  Hcensed  premises. 

Section  132:  Sales  To  Be  Made  by 
Adults 

No  person  shall  take  any  order,  make 
any  delivery,  or  accept  payment  for  any 
sale  of  alcoholic  beverages  within  the 
Santa  Ana  Indian  Reservation,  or 
otherwise  have  any  direct  involvement 
in  any  such  sale,  who  is  less  than  21 
years  of  age. 

Section  133:  All  Sales  Cash 

No  licensee  shall  make  any  sale  of  any 
alcoholic  beverages  within  the  Santa 
Ana  Indian  Reservation  without 
receiving  payment  therefor  by  cash, 
check  or  credit  card  at  or  about  the  time 
the  sale  is  made;  provided,  that  nothing 
herein  shall  preclude  a  licensee  from 
receiving  a  deUvery  of  alcoholic 
beverages  from  a  duly  authorized 
wholesaler  where  arrangements  have 
been  made  to  pay  for  such  delivery  at 
a  different  time;  and  provided  further 
that  nothing  herein  shall  preclude  a 
licensee  from  allowing  a  customer  to 
purchase  more  than  one  alcoholic 
beverage  in  sequence,  and  to  pay  for  all 
such  purchases  at  the  conclusion 
thereof,  so  long  as  payment  is  made  in 
full  before  the  customerhas  left  the 
licensed  premises;  and  provided  further 
that  nothing  herein  shall  prevent  a 
licensee  from  distributing  alcoholic 
beverages  to  customers  without  charge, 
so  long  as  such  distribution  is  not 
otherwise  in  violation  of  any  provision 
of  this  Liquor  Code. 

Subchapter  Three:  Issuance  of  Licenses 

Section  151:  Requirement  of  License 

Any  person  wishing  to  sell,  offer  for 
sale,  store  or  possess  for  commercial 
purposes,  or  maintain  premises  for  the 
consumption  of  alcoholic  beverages 
within  the  Santa  Ana  Indian 
Reservation,  must  be  duly  licensed 
under  the  provisions  of  this  Liquor 
Code. 

Section  152:  Classes  of  Licenses 

The  following  types  or  classes  of 
licenses  for  the  sale  or  distribution  of 
alcoholic  beverages  within  the  Santa 
Ana  Indian  Reservation  shall  be 
permitted: 

A.  Package  license,  which  shall 
authorize  the  licensee  to  store,  possess, 
sell  and  offer  for  sale  alcohoUc 
beverages,  for  consumption  only  off  the 
licensed  premises. 

B.  Premises  license,  which  shall 
authorize  the  Ucensee  to  store,  possess 
and  sell  alcoholic  beverages  for 
consumption  on  the  Ucensed  premises 
only,  and  to  permit  such  consumption 
on  the  licensed  premises  only. 


C.  Special  event  hcense,  which  shall 
authorize  the  licensee  to  possess, 
distribute,  sell  and  offer  for  sale 
alcoholic  beverages  for  consumption 
only  on  the  licensed  premises,  and  to 
permit  such  consumption,  but  only  for 
a  bona  fide  special  event,  and  only 
during  the  period  or  periods  specified  in 
such  license,  which  period  or  periods 
shall  be  limited  to  the  periods  during 
which  the  special  event  is  occurring  and 
from  beginning  to  end  shall  not  exceed 
72  hours. 

Section  153:  Qualifications  for  License 

A.  No  person  shall  be  entitled  to  be 
issued  a  license  under  the  provisions  of 
this  Liquor  Code  who  has  previously 
been  the  subject  of  any  proceeding 
resulting  in  the  revocation  of  any 
license  for  the  sale  of  alcoholic 
beverages  issued  by  the  Pueblo  or  by 
any  state  or  other  jurisdiction,  or  who 
has  been  convicted  of  any  felony  in  any 
jurisdiction  involving  theft,  corruption 
or  embezzlement,  or  who  has  not  at  the 
time  the  application  for  license  is 
submitted  attained  the  age  of  21  years, 
or  who  is  otherwise  determined  by  the 
Pueblo  to  be  unfit  to  be  licensed  to  sell 
alcoholic  beverages,  or  whose  spouse  is 
a  person  not  qualified  to  hold  a  license 
under  the  provisions  of  this  section. 

B.  No  partnership  or  corporation  shall 
be  entitled  to  be  issued  a  license  under 
the  provisions  of  this  Liquor  Code  if  any 
individual  occupying  any  management 
or  supervisory  position  within  such 
corporation  or  partnership,  or  who  sits 
on  the  management  committee  or  board 
of  directors  or  trustees  thereof,  or  who 
holds  or  controls  a  financial  interest  of 
ten  percent  or  more  in  such  partnership 
or  corporation,  is  a  person  who  would 
not  be  entitled  to  be  issued  a  hcense 
under  the  provisions  of  this  section. 

C.  No  person  shall  be  entitled  to  be 
issued  a  package  or  premises  license 
hereunder  unless  such  person  has,  by 
virtue  of  an  approved  lease  or  other 
valid  interest  in  lands  within  the  Santa 
Ana  Indian  Reservation,  lawful 
entitlement  to  engage  in  a  business 
within  the  Development  Area  with 
which  such  Ucense  would  be 
compatible,  and  can  demonstrate  that 
such  person  is  otherwise  capable  of 
complying  with  all  of  the  requirements 
imposed  on  licensees  by  this  Liquor 
Code. 

D.  No  application  for  a  package  or 
premises  license  shall  be  issued  for  any 
licensed  premises  outside  of  the 
Development  Area. 

E.  Notwithstanding  anything  in  this 
section  to  the  contrary,  the  Pueblo  and 
its  agencies,  programs  and  enterprises 
shall  be  entitled  to  be  issued  licenses 
hereunder  in  appropriate  circumstances, 


provided  that  all  other  provisions  of  this 
Liquor  Code  are  comphed  with. 

Section  134;  Package  and  Premises 
License  Application;  Procedure;  Fees 

A.  Every  person  seeking  a  package  or 
premises  license  under  the  provisions  of 
this  Liquor  Code  (other  than  the  Pueblo 
or  any  of  its  agencies,  programs  or 
enterprises)  shall  submit  to  the  Tribal 
Administrator  a  written  application, 
under  oath,  in  the  form  prescribed  by 
and  containing  the  information  required 
by  this  section. 

B.  If  the  applicant  is  a  natural  person, 
the  application  shall  contain,  at  a 
minimum,  all  of  the  following 
information: 

1.  The  full  legal  name  of  the 
applicant,  plus  any  other  names  under 
which  the  applicant  has  been  knovsm  or 
done  business  during  the  previous  20 
years,  and  the  applicant's  date  and  place 
of  birth,  as  shown  by  a  certified  copy  of 
the  applicant's  birth  certificate. 

2.  "Tne  applicant's  current  legal 
residence  address  and  business  address, 
if  any,  and  every  residence  address  that 
the  apphcant  has  maintained  during  the 
previous  ten  years,  with  the  dates 
during  which  each  such  address  was 
current. 

3.  The  trade  name,  business  address 
and  description  of  every  business  in 
which  the  applicant  has  engaged  or  had 
any  interest  (other  than  stock  ownership 
or  partnership  interest  amounting  to  less 
than  five  percent  of  total  capital)  during 
the  previous  ten  years,  and  the  dates 
during  which  the  appUcant  engaged  in 
or  held  an  interest  in  any  such  business. 

4.  A  listing  of  every  other  jurisdiction 
in  which  the  apphcant  has  ever  applied 
for  a  license  to  sell  or  distribute 
alcoholic  beverages,  the  date  on  which 
each  such  appfication  was  filed,  the 
name  of  the  regulatory  agency  with 
which  the  application  was  filed,  the 
action  taken  on  each  such  application, 
and  if  any  such  license  was  issued,  the 
dates  during  which  it  remained  in 
effect,  and  as  to  each  such  license  a 
statement  whether  any  action  was  ever 
taken  by  the  regulatory  body  to  suspend 
or  revoke  such  license,  with  full  dates 
and  details  of  any  such  incident. 

5.  A  listing  of  every  crime  with  which 
the  applicant  has  ever  been  charged, 
other  than  routine  traffic  offenses  (but 
including  any  charge  of  driving  while 
intoxicated  or  the  like),  giving  as  to  each 
the  date  on  which  the  charge  was  made, 
the  location,  the  jurisdiction,  the  court 
in  which  the  matter  was  heard,  and  the 
outcome  or  ultimate  disposition  thereof. 

6.  The  name  and  address  of  every 
person  or  entity  holding  any  security 
interest  in  any  of  the  assets  of  the 
business  to  be  conducted  by  the 
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applicant,  or  in  any  of  the  proCCcds  of 
such  businft^' 

~.  A  detailed  plat  of  the  business 
premises  wilhm  the  Development  Area, 
including  the  floor  plans  of  any 
structure  and  the  details  of  any  exterior 
areas  intended  to  be  part  of  the  Ucensed 
premises,  together  with  evidence  of  the 
applicant's  right  to  conduct  business  on 
such  premises. 

8.  A  detailed  description  of  the 
business  conducted  or  intended  to  be 
conducted  on  the  licensed  premises, 
and  including  [hut  not  limited  to)  hours 
of  operation  and  number  of  employees. 

9.  The  tvpe(sl  of  license(s)  requested. 
C.  If  the  applicant  is  a  corporation,  the 

corporation,  each  officer  of  the 
corporation  and  ever*'  person  holding 
10%  or  more  of  the  outstanding  stock  in 
the  corporation  shall  submit  an 
application  comphnng  with  the 
provisions  of  paragraph  B  of  this 
section,  and  m  addition,  the  applicant 
shall  also  submit  the  following: 

1.  A  certified  copy  of  its  Articles  of 
Incorporation  and  Bylaws. 

2.  The  names  and  addresses  of  all 
officers  and  directors  and  those 
stockholders  owning  5%  or  more  of  the 
voting  stock  of  the  corporation  and  the 
amount  of  stock  held  by  each  such 
stockholder. 

3.  The  name  of  the  resident  agent  of 
the  corporation  who  would  be 
authorized  to  accept  service  of  process, 
including  orders  and  notices  issued  by 
the  Pueblo,  and  who  will  have  principal 
supervisory  responsibility  for  the 
business  to  be  conducted  on  the 
licensed  premises. 

4.  Such  additional  information 
regarding  the  corporation  as  the  Tribal 
Administrator  may  require  to  assure  a 
full  disclosure  of  the  corporation's 
structure  and  financial  responsibility. 

D.  If  the  applicant  is  a  partnership, 
the  partnership,  the  managing  partner 
and  everv  partner  having  an  interest 
amounting  to  10%  or  more  of  the  total 
equity  interest  in  the  partnership  shall 
submit  applicants  complying  vrith  the 
provisions  of  paragraph  B  of  this 
section,  and  in  addition,  the  applicant 
shall  submit  the  following: 

1.  A  certified  copy  of  the  Partnership 
Agreement. 

2.  The  names  emd  addresses  of  all 
general  partners  and  of  all  limited 
partners  contributing  10%  or  more  of 
the  total  value  of  contributions  made  to 
the  limited  partnership  or  who  are 
entitled  to  10%  or  more  of  any 
distributions  of  the  limited  partnership. 

3.  The  name  and  address  of  the 
partner,  or  other  agent  of  the 
partnership,  authorized  to  accept 
service  of  process,  including  orders  and 
notices  issued  by  the  Pueblo,  and  who 


will  have  principal  supervisory 
responsibility  for  the  business  to  be 
conducted  in  the  licensed  premises. 

4.  Such  additional  information 
regarding  the  partnership  as  the  Tribal 
Administrator  may  require  to  assure  a 
full  disclosure  of  the  partnership's 
structure  and  financial  responsibility. 

E.  Everv  applicant  who  is  a  natural 
person,  and  everv'  person  required  by 
paragraphs  C  or  t)  of  this  section  to 
comply  with  the  prGvisions  of 
paragraph  B.  shall  also  submit  vnth  the 
application  a  complete  set  of 
fingerprints,  taken  under  the 
supervision  of  and  certified  to  by  an 
officer  of  an  authorized  law  enforcement 
agency  located  within  the  State  of  New 
Mexico. 

F.  Every  applicant  for  either  a  package 
license  or  a  premises  Hcense  shall 
submit  with  the  completed  license 
application  a  non-refundable  license 
processing  fee,  in  the  amount  set  forth 
below: 

Package  Ucense— $5,000.00 
Premises  license — 1,000.00 

G.  Upon  receiving  a  completed 
license  appUcation  together  with  the 
required  fee,  the  Tribal  Administrator 
shall  cause  a  background  investigation 
to  be  performed  of  the  apphcant,  to 
determine  whether  the  applicant  is 
qualified  to  be  licensed  imder  the 
provisions  of  this  Liquor  Code.  Upon 
the  written  recommendation  of  the 
Tribal  Administrator  (if  requested  by  the 
applicant),  the  Governor  may,  in  his 
discretion,  issue  a  preliminary  license  to 
the  applicant  effective  for  a  period  of  no 
more  than  90  days,  but  which  shall  be 
renewable  for  one  additional  period  of 
90  days  in  the  event  the  background 
investigation  cannot  be  completed 
within  the  first  90-day  period;  provided, 
however,  that  in  no  event  shall  the 
issuance  of  a  preliminary  license,  or  the 
renewal  of  such  license  for  an 
additional  90-day  period,  entitle  the 
applicant  to  favorable  consideration 
vdth  respect  to  the  application  for  a 
package  or  premises  hcense. 

H.  The  Pueblo  or  any  of  its  agencies, 
programs  or  enterprises  may  apply  for  a 
package  or  premises  license  by 
submitting  an  appUcation  to  the  Tribal 
Administrator  identifying  the  applicant, 
describing  in  detail  the  purpose  of  the 
Ucense,  including  a  detailed  description 
of  the  proposed  Ucensed  premises,  and 
including  the  appropriate  fee  as  set  forth 
in  Paragraph  F  of  this  section. 

Section  155:  Issuance  of  License 

Upon  making  a  determination  that  an 
applicant  for  a  package  or  premises 
license  satisfies  the  requirements  of 
Section  153  of  this  chapter,  the 


Governor  shall  issue  the  Ucense, 
authorizing  the  appUcant  to  engage  in 
sales  of  alcoholic  beverages  within  the 
Santa  Ana  Indian  Reservation  as 
permitted  by  the  class  of  Ucense  appUed 
for,  and  specifying  in  detail  the  Ucensed 
premises  where  such  sales  are  permitted 
(which  shall  be  within  the  Development 
Area),  but  subject  also  to  all  the  terms 
and  conditions  of  this  Liquor  Code,  and 
to  such  other  appropriate  conditions, 

not  inconsistsnt  'Alth  tbs  prvviiioiw  oi 

this  Liquor  Code,  as  the  Gcvemor  may 
deem  reasonable  and  necessary  under 
the  circumstances. 

Section  156:  Term:  Renewal;  F«e 

Each  package  or  premises  license 
issued  hereunder  shall  have  a  term  of 
one  (1)  year  from  the  date  of  issuance, 
provided  that  such  Ucense  shaU  be 
renewable  for  additional  periods  of  one 
year  each  by  any  Ucensee  who  has 
complied  fully  with  the  terms  and 
provisions  of  the  Ucense  and  of  this 
Liquor  Code  during  the  term  of  the 
license,  and  who  remains  fully  quaUfied 
to  be  Ucensed  under  the  provisions  of 
Section  153  of  this  Chapter,  upon 
payment  to  the  Pueblo  of  a  Ucense 
renewal  fee  in  the  amount  of  the  initial 
appUcation  fee,  and  submission  of  an 
application  for  renewal  on  a  form 
specified  by  the  Tribal  Administrator, 
no  less  than  thirty  (30)  days  prior  to  the 
expiration  date  of  the  Ucense.  The 
failure  to  submit  timely  renewal 
appUcation,  with  the  required  fee,  may 
subject  the  Ucensee  to  a  late  charge  of 
$500.00.  If  the  renewal  appUcation  is 
not  submitted  prior  to  expiration  of  the 
Ucense.  the  Tribal  Administrator  may 
treat  the  Ucense  as  having  expired,  and 
may  require  the  licensee  to  file  a  new 
appUcation  in  compUance  with  Section 
154  of  this  chapter. 

Section  157:  Conditions  of  License 

No  Ucensee  shaU  have  any  property 
interest  in  any  license  issued  imder  the 
provisions  of  this  Liquor  Code,  and 
every  such  Ucense  shall  be  deemed  to 
confer  a  privilege,  revocable  by  the 
Pueblo  in  accordance  with  the 
provisions  of  this  Chapter.  The 
continued  vaUdity  of  every  package  and 
premises  license  issued  hereunder  shall 
be  dependent  upon  the  following 
conditions: 

A.  Every  representation  made  by  the 
Ucensee  and  any  of  its  officers, 
directors,  shareholders,  partners  or 
other  persons  required  to  submit 
information  in  support  of  the 
appUcation,  shall  have  t)een  true  at  the 
time  such  information  was  submitted, 
and  shall  continue  to  be  true,  except  to 
the  extent  the  Ucensee  advises  the 
Tribal  Administrator  in  writing  of  any 
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change  in  any  such  information,  and 
notwithstanding  any  such  change,  the 
licensee  shaii  continue  to  be  qualified  to 
be  licensed  under  the  provisions  of  this 
Liquor  Code. 

B.  The  licensee  shall  at  all  times 
conduct  Its  business  on  the  Santa  Ana 
Indian  Reservation  in  full  compliance 
with  the  provisions  of  this  Liquor  Code 
and  v^ith  the  other  laws  of  the  Pueblo. 

C.  The  licensee  shall  maintain  in 
fnrrp  nuhlic  liabilitv  insurance  covering 
the  licensed  premises,  insuring  the 
licensee  and  the  Pueblo  against  any 
claims,  losses  or  liability  whatsoever  for 
any  acts  or  umissions  of  the  Ucensee  or 
of  any  business  invitee  on  the  licensed 
premises  resulting  in  injury,  loss  or 
damage  to  any  other  party,  with 
coverage  limits  of  at  least  $1  million  per 
injured  person,  and  the  Tribal 
Administrator  shall  at  all  times  have 
written  evidence  of  the  continued 
existence  of  such  policy  of  insurance. 

D.  The  licensee  shall  continue  to  have 
authority  to  engage  in  business  within 
the  Development  Area,  and  shqll  have 
paid  all  required  rentals,  assessments, 
taxes,  or  other  payments  due  the  Pueblo. 

E  The  business  conducted  on  the 
licensed  premises  shall  be  conducted  by 
the  licensee  or  its  employees  directly, 
and  shall  not  be  conducted  by  any 
lessee,  sublessee,  assignee  or  other 
transferee,  nor  shall  any  Ucense  or  any 
interest  therein  be  sold,  assigned,  leased 
or  otherwise  transferred  to  any  other 
person. 

F.  All  alcohohc  beverages  sold  on  the 
licensed  premises  shall  have  been 
obtained  from  a  New  Mexico  licensed 
wholesaler. 

G.  The  Ucensee  shall  submit  to  the 
jurisdiction  of  the  Tribal  Court  of  the 
Pueblo  with  respect  to  any  action 
brought  by  the  Pueblo  or  any  of  its 
agencies  or  officials  to  enforce  the 
provisions  of  this  Liquor  Code. 

Section  158:  Sanctions  for  Violation  of 
License 

A.  Upon  determining  that  any  person 
licensed  by  the  Pueblo  to  sell  alcoholic 
beverages  under  the  provisions  of  this 
chapter  is  for  any  reason  no  longer 
qualified  to  hold  such  license  under  the 
provisions  of  Section  153  hereof,  or  has 
violated  any  of  the  conditions  set  forth 
in  Section  157,  the  Governor  shall 
immediately  serve  written  notice  upon 
such  Ucensee  directing  that  he  show 
cause  within  ten  (10)  calendar  days  why 
his  license  should  not  be  suspended  or 
revoked,  or  a  fine  imposed.  The  notice 
shall  specify  the  precise  grounds  relied 
upon  and  the  action  proposed. 

B.  If  the  licensee  fails  to  respond  to 
such  notice  within  ten  (10)  calendar 
days  of  service  of  such  notice,  the 


Governor  shall  issue  an  order 
suspending  the  license  for  such  period 
as  the  Governor  deems  appropriate,  or 
revoking  the  Ucense,  effective 
immediately,  or  imposing  a  fine,  in  such 
amount  as  the  Governor  deems 
reasonable.  If  the  Ucensee.  within  the 
10-day  period,  files  with  the  Office  of 
the  Governor  a  written  response  and 
request  for  a  hearing  before  the  Santa 
Ana  Tribal  Court,  such  hearing  shall  be 
set  no  IstST  thsn  thirt"  '30)  calendar 
days  after  receipt  of  such  request. 

C.  At  the  hearing,  the  Ucensee,  who 
may  be  represented  by  coimsel,  shall 
present  evidence  and  argument  directed 
at  the  issue  of  whether  or  not  the 
asserted  grounds  for  the  proposed  action 
are  in  fact  true,  and  whether  such 
grounds  justify  such  action.  The  Pueblo 
may  present  such  other  evidence  as  it 
deems  appropriate. 

D.  The  court  after  considering  all  of 
the  evidence  and  arguments  shall  issue 
a  written  decision  either  upholding  the 
proposed  action  of  the  Governor, 
modifying  such  action  by  imposing 
some  lesser  penalty,  or  ruUng  in  favor 
of  the  Ucensee,  and  such  decision  shall 
be  final  and  conclusive. 

Section  159:  Special  Event  License 

A.  Any  person  authorized  to  conduct 
business  within  the  Development  Area, 
or  any  established  organization 
(including  any  agency,  department  or 
enterprise  of  the  Pueblo)  that  includes 
any  member  of  the  Pueblo  and  that  has 
authority  to  conduct  any  activities 
within  the  Santa  Ana  Indian 
Reservation,  that  is  not  a  Ucensee 
hereunder  and  that  has  not  had  an 
application  for  a  license  rejected,  may 
apply  to  the  Tribal  Administrator  for  a 
special  event  Ucense,  which  shall  entitle 
the  applicant  to  distribute  alcohoUc 
beverages,  whether  or  not  for 
consideration,  in  connection  with  a 
bona  fide  special  event  to  be  held  by  the 
appUcant  within  the  Development  Area. 
Any  such  appUcation  must  be  filed  in 
writing,  in  a  form  prescribed  by  the 
Tribal  Administrator,  no  later  than  ten 
(10)  calendar  days  prior  to  the  event, 
and  must  be  accompanied  by  a  fee  in 
the  amount  of  $10.00,  and  must  contain 
at  least  the  following  information: 

1.  The  exact  days  and  times  during 
which  the  event  will  occur  (provided, 
that  in  no  event  shall  any  license  be  in 
effect  for  a  period  exceeding  72  hours, 
from  the  beginning  of  the  first  day  of  the 
event  until  the  end  of  the  last  day); 

2.  The  precise  location  within  the 
Development  Area  where  the  event  will 
occur,  and  where  alcohoUc  beverages 
will  be  distributed; 


3.  The  umUT?  ^d  purpose  of  the 

event,  and  the  identity  or  catngC^'es  of 
persons  who  are  invited  to  participate; 

4.  The  nattire  of  any  food  and 
beverages  to  be  distributed,  and  the 
manner  in  which  such  distribution  shall 
occur; 

5.  Details  of  all  provisions  made  by 
the  applicant  for  sanitation,  security  and 
other  measures  to  protect  the  health  and 
welfare  of  participants  at  the  event; 

6  Certification  that  the  event  vnll  be 
covered  by  a  policy  of  public  liabiUty 
insurance  as  described  in  Section  157(C) 
of  this  Liquor  Code,  that  includes  the 
Pueblo  as  a  co-insured,  or  that  the 
applicant  will  indemnify-  the  Pueblo  and 
hold  it  harmless  from  any  claims, 
demands,  liability  or  expense  as  a  result 
of  the  act  or  omission  of  any  person  in 
connection  with  the  special  event. 

7.  Any  other  information  required  by 
the  Tribal  Administrator  relative  to  the 
event. 

B.  The  Tribal  Administrator,  or  the 
Governor,  shall  act  to  approve  or  reject 
the  application  no  later  than  three  days 
following  submission  of  the  application 
with  the  required  fee.  If  the  application 
is  approved,  the  Tribal  Administrator  or 
the  Governor  shall  issue  the  license, 
which  shall  specify  the  hours  during 
which  and  the  premises  withm  which 
sales,  distribution  and  consiunption  of 
alcohoUc  beverages  may  occur.  If  any 
application  is  rejected,  the  rejection 
shall  indicate  the  grounds  therefor,  and 
the  applicant  shall  be  entitled  to  file  a 
new  appUcation  correcting  any 
deficiencies  or  problems  found  in  the 
original  appUcation  that  warranted  the 
rejection. 

C.  Alcoholic  beverages  may  be  sold  or 
distributed  pursuant  to  a  special  event 
license  only  at  the  location  and  during 
the  hours  specified  in  such  Ucense,  in 
connection  vdth  the  special  event,  only 
to  participants  in  such  special  event, 
and  only  for  consumption  on  the 
premises  described  in  the  license.  Such 
sales  or  distribution  must  comply  with 
any  conditions  imposed  by  the  license, 
and  with  all  other  applicable  provisions 
of  this  Liquor  Code.  All  such  alcoholic 
beverages  must  have  been  obtained  from 
a  New  Mexico  licensed  wholesaler  or 
retailer. 

Section  160:  Display  of  License 

Every  person  licensed  by  the  Pueblo 
to  sell  alcoholic  beverages  within  the 
Santa  Ana  Indian  Reservation  shall 
prominently  display  the  Ucense  on  the 
licensed  premises  during  hours  of 
operation. 


UMI 


Subchapter  Four:  Offenses 

Section  1 81 :  Purchase  From  or  Sale  to 
Lnauthorized  Persons 

Within  the  Santa  Ana  Indian 
Reservation,  no  person  shall  purchase 
any  alcoholic  beverage  at  retail  except 
from  a  person  licensed  by  the  Pueblo 
under  the  provisions  of  tliis  title;  no 
person  except  a  person  licensed  by  the 
Pueblo  under  the  provisions  of  this  title 
shall  sell  any  alcohoUc  beverage  at 
retail;  nor  shall  any  person  sell  any 
alcoholic  beverage  for  resale  to  any 
person  other  than  a  person  properly 
licensed  by  the  Pueblo  under  the 
provisions  of  this  title. 

Section  182:  Sale  to  Minors 

A.  No  person  shall  sell  or  provide  any 
alcoholic  beverage  to  any  person  under 
the  age  of  21  years. 

B.  It  shall  be  a  defense  to  an  alleged 
violation  of  this  Section  that  the 
purchaser  presented  to  the  seller  an 
apparently  valid  identification 
document  showing  the  purchaser's  age 
to  be  21  years  or  older. 

Section  183;  Purchase  by  Minor 

No  person  under  the  age  of  21  years 
shall  purchase,  attempt  to  purchase  or 
possess  any  alcoholic  beverage. 

Section  184:  Sale  to  Person  Under  the 
Influence  of  Alcohol 

No  person  shall  sell  any  alcoholic 
beverage  to  a  person  who  the  seller  has 
reason  to  believe  is  under  the  influence 
of  alcohol  or  who  the  seller  has  reason 
to  believe  intends  to  provide  such 
alcohoUc  beverage  to  a  person  under  the 
influence  of  alcohol. 

Section  185:  Purchase  by  Person  Under 
the  Influence  of  Alcohol 

No  person  under  the  influence  of 
alcohol  shall  purchase  any  alcoholic 
beverage. 

Section  186:  Drinking  in  Public  Places 

No  person  shall  consume  any 
alcoholic  beverage  in  any  public  place 
writhin  the  Santa  Ana  Indian 
Reservation  except  on  premises  licensed 
by  the  Pueblo  for  the  sale  of  alcohoUcJ 
beverages  by  the  drink. 

Section  187;  Bringing  Liquor  Onto 
Licensed  Premises 

No  person  shall  bring  any  alcoholic 
beverage  for  personal  consumption  onto 
any  premises  within  the  Santa  Ana 
Indian  Reservation  where  Uquor  is 
authorized  to  be  sold  by  the  drink, 
unless  such  beverage  was  purchased  on 
such  premises,  or  unless  the  possession 
or  distribution  of  such  beverages  on 
such  premises  is  othenvise  Ucensed 
under  the  provisions  of  this  Uquor  code. 


Section  188:  Open  Containers 
Prohibited 

No  person  shall  have  an  open 
container  of  any  alcohoUc  beverage  in  a 
public  place,  other  than  on  premises 
licensed  for  the  sale  of  alcohoUc 
beverages  by  the  drink.or  in  any 
automobile,  whether  moving  or  standing 
still.  This  Section  shall  not  apply  to 
empty  containers  such  as  aluminum 
cans  or  glass  bottles  collected  for 
recycling. 

Section  189:  Use  of  False  or  Altered 
Identification 

No  person  shall  purchase  or  attempt 
to  purchase  any  alcoholic  beverage  by 
the  use  of  any  false  or  altered 
identification  document  that  falsely 
purports  to  show  the  individual  to  be  21 
years  of  age  or  older. 

Section  190:  Penalties 

A.  Any  person  convicted  of 
committing  any  violation  of  this  Chapter 
shall  be  subject  to  punishment  of  up  to 
one  (1)  year  imprisonment  or  a  fine  not 
to  exceed  five  thousand  dollars 
($5,000.00),  or  to  both  such 
imprisonment  and  fine. 

B.  Any  person  not  a  member  of  the 
Pueblo,  upon  committing  any  violation 
of  any  provision  of  this  Chapter,  may  be 
subject  to  a  civil  action  for  trespass,  and 
upon  having  been  determined  by  the 
court  to  have  committed  the  aUeged 
violation,  shall  be  foimd  to  have 
trespassed  upon  the  lands  of  the  Pueblo, 
and  shall  be  assessed  such  damages  as 
the  court  deems  appropriate  in  the 
circumstances. 

C.  Any  person  suspected  of  having 
violated  any  provision  of  this  Chapter 
shall,  in  addition  to  any  other  penalty 
imposed  herevmder,  be  required  to 
surrender  any  alcoholic  beverages  in 
such  person's  possession  to  the  officer 
making  the  arrest  or  issuing  the 
complaint. 

Section  191:  Jurisdiction 

Any  and  all  actions,  whether  civil  or 
criminal,  pertaining  to  alleged 
violations  of  this  title,  or  seeking  any 
reUef  against  the  Pueblo  or  any  officer 
or  employee  of  the  Pueblo  wiUi  respect 
to  any  matter  addressed  by  this  Liquor 
Code,  shall  be  brought  in  the  Tribal 
Court  of  the  Pueblo,  which  court  shaU 
have  exclusive  jurisdiction  thereof. 

Dated:  July  31,1996. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc.  96-19940  Filed  8-&-96;  8:45  am) 

BILLMQ  CODE  4310-02-U 


Bureau  of  Land  Management 

[CA-067-O0-~-!63CMX)] 

Estabhshment  of  an  Emergency 

Closure  to  trie  Discharge  ot  Fireanns 
tc"  the  O  Neai  VaHey  Area  Locatea  on 
Public  Lanas  m  San  Diego  CvO    CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Estabhshment  of  emergency 
closure  order. 

summary:  The  primary  purpose  of  this 
order  is  to  close  the  pubUc  lands  in  the 
O'Neal  Valley  area  to  the  discharge  of 
firearms  for  the  period  of  August  1, 1996 
through  August  31, 1996.  The  area 
affected  are  T  18S.,  R.  BE.  SBM  Sect  10. 
lot  9.  NV2NEV4.  SEV4NEV«;  and  T  IBS.. 
R.  BE.  SBM  Sect  11.  lot  12.  SWV4NWV4. 
The  following  rule  shall  apply  to  this 
area: 

No  one  shall  discharge  any  firearm, 
bow  and  arrow  or  crossbow  on  pubUc 
lands  in  the  O'Neal  Valley  area  of  San 
Diego  from  August  1, 1996  to  August  31, 
1996.  All  dates  are  inclusive. 

background:  This  area  is  heavily  used 
by  firearm's  enthusiasts  at  all  times  of 
the  week.  There  are  areas  with  good 
backdrops  for  the  safe  discharge  of 
firearms  but  there  is  also  a  large  area  of 
flat  terrain  with  heavy  brush  and 
essentially  no  backdrops.  During  the 
affected  time  period,  the  NaUonal  Guard 
will  be  constructing  a  fence  in  the  south 
portion  of  the  area,  in  the  direction  the 
firearms  are  usually  discharged.  For  the 
safety  of  the  soldiers  working  on  the 
border  fence  project,  this  area  must  be 
closed  to  all  shooting.  The  risk  of  a  stray 
shot  or  an  unsafe  shooter  or  inattentive 
shooter  must  be  avoided. 

EFFECTIVE  DATE:  Effective  August  7, 
1996,  and  will  remain  in  effect  until 
August  31,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Area  Ranger  Robert  Zimmer, 
Bureau  of  Land  Management,  El  Centre 
Resource  Area,  1661  S.  4th  St.,  El 
Centro,  CA  92243  (619)  337-4407. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  closure  is  provided  in 
43  CFR  8364.1(a).  Violation  of  this 
closure  is  punishable  by  a  fine  not  to 
exceed  $100,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  July  31, 1996. 
Thomas  F.  Zale. 
Acting  Area  Mana^r. 
[FR  Doc.  96-20037  Filed  8-6-96;  8:45  am) 
BRliNQ  COOC  4310-JB-li 
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[AZ-050-96-1610] 

Notice  of  Intent  To  Prepare  a  Yuma 
District  Resource  Management  Plan 
Amendment,  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

action;  Notice  of  intent,  notice  of 
scoping  period  and  notice  of  scoping 
meeting. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  19M  and  the  Federal  Land  Policy 
and  Management  Act  of  1976,  the 
Bureau  of  L-and  Management,  Yuma 
District,  Hflva.su  Resource  Area,  will  be 
preparing  an  environmental  assessment 
level  Flan  Amendment  to  the  Yuma 
District  Resource  Management  Plan 
(RMP)  to  assess  the  Impacts  of  a 
proposed  electric.al  transmission  line 
between  Kingman.  Arizona  and  Lake 
Havasu  Citv  Arizona  The  proposed  230 
kV  transmission  hne  would  be 
constructed  parallel  and  adjacent  to  an 
existing  230  kV  transmi.ssion  line 
located  in  the  Oossman  Peak  Natural 
Scenic  Area.  This  notice  is  intended  to 
invite  the  public  to  participate  in 
identification  of  issues  and 
development  of  alternatives  for  the  plan 
amendment. 

DATES:  A  public  scoping  meeting  to 
identify  public  concerns  will  be  held  on 
August  29,  1996.  The  meeting  will  start 
at  5:00  pm  and  end  at  8:00  pm.  The 
meeting  will  be  held  at  the  Lake  Havasu 
Citv  .-Vquatic  Center,  Rooms  155-156, 
100  Park  Avenue,  L^ke  Havasu  Qty, 
Arizona.  Comments  relating  to  the 
identification  of  issues  and  alternatives 
must  be  postmarked  by  September  13, 
1996. 

AOOflESSES:  Send  comments  to:  Bureau 
of  Land  Management,  Havasu  Resource 
.^rea  Office.  3189  Sweetwater  Avenue, 
Lake  Havasu  City,  Arizona  86406. 

FOR  MORE  INFORMATION  CONTACT:  Karen 
.Mo[itt;'ini>'rv.  Realty  Specialist,  Havasu 
Kesoiin  e  Area.  Telephone:  (520)  855- 
8017. 

SUPPLEMENTARY  INFORMATION:  The 
pro|e(.t  area  is  located  in  northwestern 
Arizona.  The  proposed  plan  amendment 
will  be  part  of  a  site  specific  project 
which  proposes  construction  of  a 
transmission  line  between  Kingman  and 
Lake  Havasu  City.  Management 
concerns  that  will  be  addressed  include 
but  are  not  limited  to:  wildlife 
management,  impacts  on  visual  quality, 
unique  vegetation.  Native  American 
Religious  Concerns,  and  access 
concerns. 


Anticipated  Issues 

The  YUMA  Resource  Management 
Plan  states  that  no  utility  rights-of-way 
will  be  authorized  in  the  Grossman  Peak 
Natural  Scenic  Area.  An  amendment  to 
the  plan  completed  in  1994  states  that 
"no  additional  utility  rights-of-way 
would  be  authorized  for  the  Grossman 
Peak  Natural  Scenic  Area,  except 
applications  for  terminal  utility  lines  to 
serve  private  land  may  be  accepted  and 
considered  to  the  extent  needed  to 
provide  reasonable  access  pursuant  to 
Federal  Law".  The  Natural  Scenic  Area 
has  an  existing  transmission  line  which 
was  studied  as  a  utility  corridor  in  the 
Resource  Management  Plan.  The 
proposed  route  through  the  Natural 
Scenic  Area  parallels  the  existing 
transmission  line.  The  plan  amendment 
is  being  prepared  so  that  the  proposed 
action  can  include  the  route  through  the 
Grossman  Peak  area.  An  Environmental 
Assessment  level  analysis  is  being 
prepared  since  no  significant  impacts 
are  anticipated. 

Other  Relevant  Information 

The  amendment  will  be  developed  by 
an  interdisciplinary  team  of  resource 
specialists.  The  team  will  include  a 
project  manager,  a  wildhfe  specialist,  a 
visual  resources  specialist,  a  biological 
resources  specialist,  and  a  cultural 
resource  specialist.  Complete  records  of 
all  phases  of  the  plan  amendment 
process  will  be  available  for  public 
review  at  Havasu  Resource  Area  Office, 
Lake  Havasu  City,  Arizona. 

Dated:  July  31, 1996. 
LoniM  M.  O'Neal, 
Acting  State  Director,  Arizona. 
[FR  Doc.  9fr-20072  Filed  8-6-96;  8:45  am) 

BIUJNQ  COOe  4310-»-P 


nO-«57-1420-00J 

laano.  Fiimg  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  July  22, 1996. 

The  plat  representing  the  corrective 
dependent  resurvey  of  the  1989-1993 
adjustment  of  the  1903  meanders  of  the 
left  bank  of  the  Snake  River  in  section 
4  only,  T.  1  N.,  R.  43  E.,  Boise  Meridian, 
Idaho,  Group  No.  776,  was  accepted, 
July  22,  1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquires  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 


3380  Americana  Terrace,  Boise,  Idaho, 
83706-2500. 

Dated:  July  22, 1996. 
Ouane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  96-20090  Filed  8-6-96;  8:45  am] 

BILLING  COOE  4310-GG-M 

nD-«57-1 040-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  will  be  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise.  Idaho,  effective 
9:00  a.m.  on  September  10.  1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries,  subdivisional  lines, 
and  the  1881  meanders  of  the  Salmon 
River  in  section  31,  and  the  survey  of 
the  1992-1996  meanders  of  the  Salmon 
River  and  an  island  in  the  Salmon  River 
in  section  31,  T.  21  N.,  R.  22  E.,  Boise 
Meridian,  Idaho,  Group  No.  857,  was 
accepted,  [uly  24,  1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  l^nd  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office.  Bureau  of  Land  Management. 
3380  Americana  Terrace,  Boise,  Idaho, 
83706-2500. 

Dated:  July  24,  1996. 
Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 
fFR  Dor  96-20091  Filed  8-6-96;  8:45  am] 

BILUNG  COOE  4310-GG-M 


Bureau  of  Reclamation 

Animas-La  Plata  Project,  Colorado  and 
New  Mexico 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Nodce  of  availability  of 

proposed  Amended  Programmatic 

Agreement. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  announces  the 

availability  of  the  proposed  .^mended 
Programmatic  .Agreement  (P.A).  under 
Section  106  of  the  National  Historic 
Preservation  Act  (NHPA).  This  PA  is 
between  Reclamation,  the  Advisory 
Council  on  Historic  Preservation,  and 
the  New  Me.xico  and  Colorado  State 
Historic  Preservation  Officers  for  the 
Animas-I.a  Plata  Project  The  purpose  of 
this  notice  is  to  provide  the  public  with 
an  opportunity  to  comment  on  the 
Amended  PA  prior  to  final  execution. 


UMI 


DATES:  Comments  must  be  received  by 
September  20,  1996  for  consideration. 
ADDRESSES:  Copies  of  the  proposed 
Amended  PA  are  available  through  the 
Western  Colorado  Area  Office- 
Southern  Division,  P.O.  Box  640, 
Durango.  CO  81302.  They  are  also 
available  through  the  Advisory  Council 
on  Historic  Preservation— Western 
Office  of  Project  Review.  730  Simms 
Street  #401,  Golden.  CO  80401. 
Comments  should  be  addressed  to  Area 
Archaeologist,  Bureau  of  Reclamation, 
Western  Colorado  Area  Office — 
Southern  Division 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  either  Warren  Hurley  at  (970) 
385-6548  at  the  Bureau  of  Reclamation 
or  Aian  Stanfill  at  the  Advisory  Council 
for  Historic  Preservation  (303)  231- 
5320 

SUPPLEMENTARY  INFORMATION:  In  1989 
Reclamation,  in  consultation  with  the 
Advisory  Council  on  Historic 
Preservation  and  the  New  Mexico  and 
Colorado  State  Historir  Preservation 
Officers,  made  a  deternnnation  of 
adverse  effect  regarding  the  impacts  of 
the  Animas-La  Plata  Project  (Project)  on 
cultural  resources  in  the  proposed 
Project  area.  A  PA  was  executed  in  1991 
in  order  to  resolve  the  adverse  effects. 
The  PA  furnishes  guidelines  that  were 
to  be  complied  with  by  Reclamation 
throughout  the  t:ourse  of  the  Project. 
Amendments  to  the  NHPA  in  1992  have 
prompted  a  re-initiation  of  consultation 
under  NHPA  in  order  to  develop  an 
Amended  PA.  The  original  P.^^  remains 
in  effect  until  execution  of  the  Amended 
PA.  Reclamation's  intention  is  to  take 
the  necessary  steps  to  execute  the 
Amended  PA  shortly  after  the  45  day 
comment  period. 

Datpd  .August  1,1991. 
Charles  A.  Calhoun, 
Regional  Director 
|FR  Doc.  96-20142  Filed  8-6-96;  8:45  ami 

BUJUUa  COOE  4310-M-M 


National  Park  Service 

General  Management  Plan;  Lava  Beds 
National  Monument;  Notice  of 
Availability  of  Final  Environmental 
Impact  Statement 

SUMMARY:  Pursuant  to  Section  102  (2) 
(C)  of  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  final  environmental  impact  statement 
(FEIS)  assessing  the  potential  impacts  of 
the  proposed  General  Management  Plan 
for  Lava  Beds  National  Monument, 
Modoc  and  Siskiyou  Counties, 


California.  Once  approved,  the  plan  will 
guide  the  management  of  the  monument 
over  the  next  15  years. 

The  General  Management  Plan 
presents  a  proposal  and  three 
alternatives  for  the  management,  use, 
and  development  of  Lava  Beds  National 
Monument.  The  proposed  plan  provides 
for  staffing,  facilities,  and  boundary 
changes  to  provide  for  long-term 
resource  protection,  and  facilities  and 
programs  sufficient  to  provide  for 
essential  visitor  services.  Physical 
features  of  the  plan  include  boundary 
additions  at  Petroglyph  Point, 
improvements  at  that  area  to  reduce 
damage  to  the  petroglyphs  from  wind 
erosion  and  vandalism,  a  small-scale 
research  facility  to  facilitate  the 
recruitment  of  volunteers  for  cost- 
effective  research  and  resource- 
management  projects,  additional  visitor 
orientation  displays  at  all  entrances  to 
the  monument,  improvements  at  the 
existing  visitor  center,  and  minor 
increases  in  administrative  support 
facilities. 

Alternative  A:  No  Action,  would 
continue  the  current  situation  at  Lava 
Beds.  Lands  at  Petroglyph  Point  would 
not  be  acquired,  resources  would  not  be 
adequately  protected,  and  no  additional 
steps  would  be  taken  to  accommodate 
visitor  interest  and  use.  Resource 
quality  and  visitor  use  experience 
quality  would  decline.  _ 

Alternative  B:  Minimum 
Requirements,  would  be  similar  to  the 
proposed  action  but  would  also  include 
a  visitor  contact  station  in  the  north  end 
of  the  monument,  a  road  relocation  in 
the  Petroglyph  Point  section,  and  paving 
of  the  Medicine  Lake  Road.  Staffing 
levels  would  be  somewhat  higher  than 
the  proposed  plan. 

Alternative  C:  Enhanced  Visitor 
Experience,  would  be  similar  to 
Alternative  B  in  terms  of  resource 
management  and  protection,  but  would 
provide  a  broader  range  of  visitor 
service.  Increased  interpretive  and  law 
enforcement  staffing  would  allow  a 
wider  range  of  interpretive  programs 
and  faster  response  to  emergency 
situations.  A  visitor  center  at  the  north 
end  of  the  monument  and  a  new  and 
larger  visitor  facility  at  the  Indian  Well 
area  would  increase  the  range  of 
exhibits  and  visitor  services.  Additional 
administrative  facilities  would  be 
needed  to  support  the  greater  staffing. 
The  environmental  consequences  of 
the  proposed  action  and  the  alternatives 
are  fully  documented,  and  mitigation 
provided  as  appropriate  to  minimize 
impacts.  No  significant  impacts  are 
anticipated  as  a  result  of  implementing 
the  proposed  action. 


SUPPLEMENTARV  INfORMATtON:  Written 
coninifiits  on  t.'.t  geisf  ui;  n.iinagement 
plan  and  FEIS  should  be  directed  to  the 
Superintendent,  Lava  Beds  National 
Monument.  P.O.  Box  867,  Tulelake, 
California  96134.  Comments  on  the  plan 
must  be  received  no  later  than  30  days 
after  the  publication  of  a  notice  of 
availability  by  the  Environmental 
Protection  Agency  in  the  Federal 
Registar. 

Inquiries  on  the  general  management 
pldn  and  FEIS  and  requests  for  copies  of 
the  plan  should  be  directed  to  Lava 
Beds  National  Monument,  address  as 
above,  or  by  telephone  at  (916)  667- 
2282.  Copies  of  the  plan  will  be 
available  for  public  inspection  at  the 
monument  and  at  area  iibraries. 

Dated;  July  24, 1996. 
Patricia  L.  NcobadMr, 

Acting  Field  Director,  Pacific  West  Area. 
(FRT^      >"   20033  Filed  8-6-96;  8:45  am) 

BILUNo  CO«  4310-70-P 


Notice  ot  Inventory  Completion  for 
Native  American  Human  Reniains  and 
Associated  Funerary  Objects  From  the 
Havasupai  Reservation   A2  m  tne 
Possession  of  the  Museum  of  Peoples 
and  Cultures  Bngham  Young 
University.  Prove,  UT 

agency:  National  Park  Service 
ACTION:  Notice 


Notice  is  hereby  given  in  accordance 
vith  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Museum  of 
Peoples  and  CuUures,  Brigham  Young 
University,  Provo,  UT. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Museum  of 
Peoples  and  Cultures  professional  staff 
in  consuhation  with  representatives  of 
the  Havasupai  Tribe. 

Around  1960,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location 
within  the  Havasupai  Reservation,  AZ. 
No  known  individual  was  identified. 
The  two  associated  funerary  objects 
include  a  stone  chopper  and  a  rabbit 
skin  and  cordage  robe.  In  1968,  this 
individual  and  associated  funerary 
objects  were  donated  to  the  Museum  of 
Peoples  and  CuUures  by  Paul 
Cbeesman. 

Based  on  the  assessment  of  the  burial 
and  manufacture  of  the  associated 
funerary  objects,  this  burial  has  been 
dated  to  600-1000  AD.  Archeological 
evidence  from  this  area  of  the  Grand 
Canyon  indicates  it  was  occupied  by 
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Cohonina  peoples  dming  this  time. 
Further,  continuities  of  cultiiral  items, 
food  production  techniques,  and 
manner  of  internments  all  indicate  the 
affiliation  of  the  present-day  Havasupai 
with  the  culture  known  archeoiogically 
as  Cohonina.  Oral  traditions  presented 
by  representatives  of  the  Havasupai 
Trihe  indicate  they  have  continuously 
occupied  this  area  since  the  Great 
Flood 

Based  un  the  above  mentioned 
information.  Museum  of  Peoples  and 
Cultures  officials  have  determined  that, 
pursuant  to  4.3  CFR  10.2  (d)(1),  the 
human  remains  hsted  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Museum 
of  Peoples  and  Cultures  ofRcials  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(AJ.  the  two  objects  listed 
above  are  reasonably  believed  to  have 
been  pla<:ed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  Lastly.  Mu.seum  of  Peoples 
and  Cultures  officials  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Havasupai  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Havasupai  Tribe,  the  Hualapai 
Tribe,  the  Hopi  Tribe,  the  Kaibab  Band 
of  Paiute  Indians,  the  San  Juan  Southern 
Faiute  Tribe,  the  Pueblo  of  Acoma,  the 
Pueblo  of  Cochiti,  the  Pueblo  of  Isleta, 
the  Pueblo  of  Jemez,  and  Pueblo  of 
Lacuna,  the  Pueblo  of  Sandia,  the 
Pueblo  of  San  Felipe,  the  Pueblo  of 
Santa  Ana,  the  Pueblo  of  Santo 
Domingo,  the  Pueblo  of  Zia,  and  the 
Pueblo  of  Zuni.  This  notice  has  also 
been  sent  to  the  Eight  Northern  Indian 
Pueblo  Council  (ENEPC),  a  non-federally 
recognized  Native  American  group. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Marti  Allen,  Acting  Director, 
Museum  of  Peoples  and  Cultures, 
Brigham  Young  University,  105  Allen 
Hall,  Provo,  UT  84602-3600;  telephone: 
(801)  378-5435,  before  September  6, 
1995.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Havasupai  Tribe  may  begin  after 
that  date  if  no  addidonal  claimants 
come  forward. 
Dated:  August  1. 1996. 
Francis  P.  McManamoa, 
Departmental  Consulting  Archeologist, 
Chief.  Archeology  and  Ethnography  Program. 
[PR  Dor  W-20069  Filed  8-6-96;  8:45  ami 

BU.UNG  CODE  431l>-7»-F 


INTERNATIONAL  TRADE 
COMMISSION 

finvesttgatton  No.  337-TA-386] 

Certain  Glot>a(  Positioning  System, 
Coarse  Acquisition  Code  Receivers 
and  Products  Containing  Same;  Notice 
of  Commission  Determination  Not  To 
Review  an  initia!  Determination 
Amending  the  Complaint  and  the 
Commission  s  Notice  of  Investigation 
To  Add  Hams  Canada,  Inc.,  as  an 
Additional  ftespondent 

AGeNCY:  U.S.  International  Trade 

Conunission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Conunission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation.  The  ALJ  granted  the 
motion  of  complainant  Trimble 
Navigation,  Ltd.  (Trimble)  to  add  Harris 
Canada,  Inc.  (Harris)  as  a  respondent  to 
the  investigation. 
ADDRESSES:  Copies  of  the 
nonconfidential  ID  and  all  other  non- 
confidential documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-  3104. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 


SUPPt-aCNTARY  INFORMATION:  On  March 
28,  1996.  the  Commission  instituted  an 
investigation  based  on  a  complaint  filed 
by  Trimble  alleging  violations  of  section 
337  in  the. importation  and  sale  of 
certain  global  positioning  system 
receivers  by  reason  of  infiingement  of 
claims  1  and  7  of  U.S.  Letters  Patent 
4,754,465.  61  PR  13876.  NovAtel 
Communications  Ltd.  (NovAtel),  of 
Canada  was  the  only  respondent  named 
in  the  Commission's  notice. 

On  May  8, 1996,  Trimble  filed  a 
motion  to  amend  the  complaint  and  the 
notice  of  investigation  to  add  Harris  as 
a  respondent  to  the  investigation, 
alleging  that  it  had  only  recently  learned 
that  Harris  manufactured  the  GPS 
receivers  sold  by  Trimble.  On  May  20, 
1996,  NovAtel  filed  an  opposition  to 


Trimble's  motion.  On  the  same  date  the 
Commi.ssion  investigative  attorney  f.led 
a  response  in  .support  of  Trimble's 
motion.  Harris  opposed  Trimbles 
motion  on  May  31.  1996.  On  June  6, 
1996.  Trimble  filed  for  leave  to  file  a 
reply  to  Harris'  opposition  and  on  June 
17,  1996,  Harris  filed  a  sur-reply  to 
complainant'.s  motion.  The  ALJ 
considered  both  the  reply  and  the  sur- 
reply  filings.  On  July  3,  1996,  the  ALJ 
issued  the  subject  ID  which  granted 
Trimbles  motion  to  amend  its 
complaint  and  the  Commission's  notice 
of  investigation  to  include  Harris 
Canada,  Inc.  as  a  respondent  to  the 
investigation.  No  petitions  for  review  of 
the  ID  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.42(h)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  C.F.R. 
210.42(h)). 

Issued:  July  25.  1996. 

By  order  of  the  Commission. 
Donna  R.  Koehniie, 
Secretory. 
(FR  Doc.  96-20127  Filed  8^-6-96;  8:45  am) 

BHJJNG  COOE  7020-02-P 


[Inv.  No.  337-TA-3flO] 

Certain  Transport  Vehicle  Tires;  Notice 
oi  Investigation 

AGENCY:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
1, 1996,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
1337,  on  behalf  of  Michelin  North 
America,  Inc.,  1  Parkway  South, 
Greenville.  SC  29615-5022. 
Supplementary  letters  enclosing 
corrected  exhibits  were  filed  on  July  2 
and  3,  1996.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  transport 
vehicle  tires  that  infringe  claims  1-6  of 
United  States  Letters  Patent  4,480,671. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 


UMI 
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to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  S.W.,  Room 
112,  Washington,  D.C.  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  Heinze,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574 

AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.10. 
SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
July  31,  1996,  ordered  That — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  transport 
vehicle  tires  by  reason  of  infringement 
of  claims  1-5  or  6  of  United  States 
Letters  Patent  4,480,671;  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Michelin 
North  America,  Inc.,  1  Parkway  South, 
Greenville,  SC  29615-5022. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Kumho  &  Co.,  Inc.,  10-1,  Hoehyim-Dong 

2-GA,  Chung-Gu,  Seoul,  Republic  of 
Korea  100-052. 
Kumho  USA  Inc.,  14605  Miller  Avenue, 
Fontana,  CA  92336-1695. 

(c)  WilUam  F.  Heinze,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-M,  Washington, 
D.C.  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul ).  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 


Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
§§  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules.  19  CFR  201.16(d) 
and  210.13(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  July  31, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc.  96-20126  Filed  8-6-96:  8:45  am] 
BtLUNO  CODE  7020-02-P 


Pnvestigation  No.  731-TA-750 
(Preliminary)) 

Vector  Supercomputers  From  Japan 

AGENCY:  UnUed  Slates  Interna lionai 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  Investigation  No.  731-TA- 
750  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  vector 
supercomputers  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 


Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
§  1673a(c)(l)(B)),  the  Commission  must 
complete  preliminary  antidumping 
investigations  in  45  days,  or  in  this  case 
by  September  12, 1996.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by 
September  19, 1996. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  Tulv  29    1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATtON: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  July  29, 1996.  by  Cray  Research, 
Inc.,  Eagan,  MN. 

Participation  in  the  investigation  and 
public  service  list.— Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  vdll 
prepare  a  public  service  Ust  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  ijsf.^*ursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
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application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — ^The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  August  20, 
1996,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
VVashington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Valerie  Newkirk  (202-205- 
3190)  not  later  than  August  16, 1996.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Conmiission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Conmiission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
August  23,  1996.  a  written  brief 
containing  information  and  argimients 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
pubhc  or  BPI  service  Ust),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
docimient  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Conunission's  rules. 

Issued:  July  30, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  96-20128  Filed  8-6-96;  8:45  am] 

BILLING  CODE  702O-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
EnvJronmentai  Response, 
Compensation  and  LJability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  §  50.7,  notice  is  hereby 
given  that,  on  or  about  July  29, 1996,  a 
proposed  Consent  Decree  in  United 
States  v.  Russell  Martin  Bliss,  et  al., 
Civil  No.  89-375C-1,  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Missouri.  The  Decree 
represents  a  settlement  with  landowmer 
defendant  Antimony  Corporation  of 
claims  under  Sections  106  and  107  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9606  and  9607. 
arising  out  of  the  release  by  Russell 
Martin  Bliss  of  the  hazardous  substance 
dioxin  at  the  East  Texas  Motor  Freight 
Company  Site,  located  at  119  Douglas 
Street  in  St.  Louis,  Missouri.  Civil  No. 
89-357C-1  is  one  of  the  consolidated 
actions  known  collectively  as  the 
Missouri  Dioxin  Litigation,  which  was 
brought  by  the  United  States  to  obtain 
injunctive  rehef  and  recover  response 
costs  arising  out  of  the  release  of  dioxin 
at  28  sites  in  eastern  Missouri.  The  East 
Texas  Motor  Freight  Company  Site  is 
one  of  those  28  sites. 

Under  the  settlemeot.  Antimony  will 
reimburse  the  Hazardous  Waste  Trust 
Fimd  (the  Superfund)  $300,000  and  will 
assiu-e  continued  access  to  the  Site  to 
the  United  States  Environmental 
Protection  Agency  (EPA). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natiu-al  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  to  United  States  v.  Russell  Martin 
Bliss,  et  al.  Civil  No.  89-357C-1.  D.J. 
Ref.  90-11-2-41. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 
Missoxm.  1114  Market  Street.  St.  Louis, 
Missouri  63101;  EPA-Region  VII's 
offices  at  726  Minnesota  Avenue, 
Kansas  City,  Missouri  66101;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  fi-om  the 
Consent  Decree  Library.  1120  G  Street. 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $7.75 


(25  cents  per  page  reproduction  cost) 

payable  to  the  Consent  Decree  Library. 

Bruce  S.  Gelber, 

Deputy  Chief,  Shvironrnental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  96-20089  Filed  8-6-96;  8:45  ami 

BILUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Pursuant  to  28  CFR  50.7,  notice  is 
hereby  given  that  a  Consent  Decree  in 
United  States  and  the  State  of  Montana 
v.  Pegasus  Gold  Corporation  and 
Zortwan  Mining,  Inc.,  Civil  Act  No.  95- 
95-BLG-pS  (D.  Mont.),  entered  into  by 
the  United  States  on  behalf  of  the 
United  States  Environmental  Protection 
Agency,  the  State  of  Montana  on  .behalf 
of  the  Montana  Department  of 
Environmental  Quality,  and  Pegasus 
Gold  Corporation  and  its  wholly-owned 
subsidiary  Zortman  Mining,  Inc. 
(collectively  "Defendants"),  was  lodged 
on  July  22,  1996  with  the  United  States 
District  Court  for  the  District  of 
Montana.  The  Fort  Belknap  Community 
Council,  on  behalf  of  the  Assiniboine 
Tribe  and  the  Gros  Ventre  Tribe  (the 
"Tribes"),  and  Island  Mountain 
Protectors  Association  ("IMP"),  are  also 
parties  to  the  Consent  Decree.  The 
Tribes  and  IMP  asserted  claims  against 
Defendants  and  Pegasus  Gold,  Inc.  in 
Civil  Action  No.  95-96  BLG-JDS  (D. 
Mont.),  which  will  be  consoUdated  with 
Civil  Action  No.  95-95  BLG-JDS  upon 
entry  of  the  Consent  Decree.  The 
proposed  Consent  Decree  resolves 
claims  of  the  United  States  against  the 
Defendants  under  section  301(a)  of  the 
Clean  Water  Act,  33  U.S.C.  1311(a), 
claims  of  the  State  of  Montana  against 
the  Defendants  imder  Mont.  Code  Ann. 
section  75-5-631,  and  claims  of  the 
Tribes  and  IMP  against  the  Defendants 
under  section  505  of  the  Clean  Water 
Act,  33  U.S.C.  1365,  relating  to  the 
discharge  of  mine  drainage  and  other 
mine  wastewaters  at  or  from  the 
Defendants'  Zortman  and  Landusky 
mines  located  next  to  the  Fort  Belknap 
Indian  Reservation  in  northcentral 
Montana  prior  to  the  date  of  the  lodging 
of  the  Consent  Decree. 

The  decree  includes  injunctive  reUef 
addressing  all  discharges  of  mine 
wastewaters  at  or  from  the  Zortman  and 
Landusky  mines.  Defendants  will  pay  a 
civil  penalty  in  the  amoimt  of  $2 
million  split  equally  between  the  United 
States  and  the  State  of  Montana,  and 
pay  $1  milUon  to  the  Tribes  in  partial 
satisfaction  of  the  Tribes'  common  law 
aboriginal  water  rights  claim. 
Defendants  will  perform  three 


UMI 


Federal  ?.Csisier  /  Volf^l.  No.  153  /  Wednesday,  August  7.  1996  /  Notices 


^'.  1 


ii&a 


mmt 


supplemental  cavironmental  projects, 
including  a  human  health  study,  an 
aquatic  health  study,  and  a  water  system 
improvements  project,  estimated  to  cost 
$1,490,000.00, 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
the  publication  of  this  Notice. 
Comments  should  he  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC.  20530,  and  should 
refer  to  United  States  and  the  State  of 
Montana  v.  Pegasus  Gold  Corporation 
and  Zortman  Mining.  Inc.,  Civil  Action 
No.  95-95-BLG-JDS  (D.  Mont.),  D.J.  Ref. 
No.  90-5-1-1^217.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  District  of  Montana.  Suite  400,  2929 
Third  Avenue  North,  Billings,  Montana 
59103,  and  at  the  Montana  Operations 
Office  of  US.  Environmental  Protection 
Agency  Region  VIII,  301  S.  Park,  Helena, 
Montana  59626-0096.  Copies  can  also 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street.  N  W  ,  4th  Floor,  Washington, 
D.C.  20005   In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $91.50  for  a 
copy  of  the  Consent  Decree  with 
attachments,  made  payable  to  the 
Consent  Decree  Library  (25  cents  per 
page  reproduction  costs). 
Joel  .M.  Gross, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
IFR  Doc  96-20088  Filed  8-6-96;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Coof>erative  Research  and  Production 
Act  of  1993 — Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  March 
11,  1996  and  April  12,  1996,  p\irsuant 
to  section  6(a)  of  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  15  U.S.C.  4301  et  seq.  ("the 
Act"),  the  Financial  Services 
Technology  Consortium,  Inc. 
("Consortium"),  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 


Mobius  Management  Systems,  Inc., 
Newton.  MA;  Redbanc  S.A..  Santiago. 
CHILE;  YCS,  Inc..  Montreal.  Qijebec. 
CANADA;  Mentis  Corporation,  Durham, 
NC;  Fujitsu  Research  Institute,  Tokyo. 
JAPAN;  and  Battelle.  Columbus,  OH 
were  admitted  as  Associate  Members  of 
the  Consortium.  Comerica.  Inc.,  Detroit, 
MI  was  admitted  as  a  Principal  Member. 

Membership  remains  open  and  the 
Consortium  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership.  The 
Consortium  also  plans  to  file  additional 
notifications  disclosing  changes  in 
planned  activities  of  the  Consortium. 

On  October  21, 1993,  the  Financial 
Services  Technology  Consortium  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  pubUshed  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  December  14. 1993 
(58  FR  65399). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  96-20086  Filed  8-6-96;  8:45  am) 

BU.L1NO  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Financial  Services 
Technology  Consortium,  Inc.; 
Electronic  Check  Project 

Notice  is  hereby  given  that,  on  June 
20,  1996,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Financial  Service 
Technology  Consortium,  Inc.;  Electronic 
Check  Project  ("Consortium")  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
International  Business  Machines 
Corporation,  White  Plains,  NY;  and 
Unisys  Corp.,  Blue  Bell,  PA  have 
entered  into  project  participation 
agreements  with  the  Consortium. 
Electronic  Clerk  Clearing  House 
Organization,  Dallas,  TX;  Mentis  Corp., 
Durham,  NC;  and  the  University  of 
Southern  CaUfomia,  Marina  Del  Ray, 
CA  have  entered  into  agreements  to 
provide  services  to  the  Consortium  in 
connection  with  the  project. 

The  objectives  of  the  project  are  early 
technology  for,  and  demonstration  of 
the  feasibiUty  of,  an  electronic  check 
instrument- 


Participation  in  the  research  and 
development  project  remain  open, 
suhiect  to  execution  of  a  suitable 
agreement  and  the  assessment  of  a 
technology  risk  fee.  The  Consortium 
intends  to  file  additional  written 
notificatiGliS  disclosing  all  changes  in 
parties  that  are  participating  in  the 
project. 

On  August  10, 1995,  the  Financial 
Services  Technology  Consortium,  Inc.; 
Electronic  Check  Project  filed  its 
original  notification  pursuant  to  §  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  31. 1996  (61  FR  3463). 
Constaflce  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-20087  Filed  8-6-96;  8:45  am) 
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DEPARTMEN"^  OF  LABOR 

Employment  and  Training 

Administration 

^at>of  Standards  tor  the  Regtstrgtio- 
Apprenticeship  Programs — Equal 
Empioyment  Opportunity  in 
Apprenticeship  and  Training: 
Comment  Request 

acdon:  Notice. 


of 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  C£m  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  information  regarding 
registered  apprenticeship  programs 
uoder  Title  29  CFR  Part  29  (Labor 
Standards  for  the  Registration  of 
Apprenticeship  Programs)  and  Title  29 
CFR  Part  30  (Equal  Employment 
Opportunity  in  Apprenticeship  and 
Training). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  7. 1996. 
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The  Department  of  Labor  is  particularly 
interested  in  comments  which: 

'   'valuate  whether  the  proposed 
colle<  fion  nt  mtoniiation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  a.ssumptions  used; 

*  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected,  ami 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  asked  to  respond,  including  through 
the  use  of  appropriate  automated, 
ele(.1ronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses 

ADDRESSES:  Anthony  Swoope,  Director, 
Bureau  of  Apprenticeship  and  Training, 
200  (lon.stitution  Ave.,  NW.,  Room 
N4649,  Washington,  DC  20210. 
INTERNFT  Address:  swoopeadoleta.gov 
Telephone  numbt;r;  (202)  219-5921  (this 
is  not  a  toll-free  number).  Fax  number 
(202)  219-5011  (this  is  not  a  toll-free 
number  1 

SUPPLEMENTARY  INfORMATION: 

I.  Background 

The  National  Apprenticeship  Act  of 
1937  authorizes  and  directs  the 
Secretary  of  Ixibor    to  formulate  and 
promote  the  furtherance  of  labor 
standards  net;essary  to  safeguard  the 
welfare  of  apprentices,  to  extend  the 
application  of  such  standards  by 
encouraging  the  inclusion  thereof  in 
contracts  of  apprenticeship,  to  bring 
together  employers  and  labor  for  the 
formulation  of  programs  of 
apprenticeship,  to  cooperate  with  State 
agencies  engaged  in  the  formulation  and 
promotion  of  standards  of 
apprenticeship,  and  to  cooperate  with 
the  Office  of  Education  under  the 


Sectkxi 


Department  of  Health,  Education,  and 
Welfare  *   *   *."  Section  2  of  the  Act 
authorizes  the  Secretary  of  Labor  to 
"publish  information  relating  to  existing 
and  proposed  labor  standards  of 
apprenticeship,"  and  to  "appoint 
national  advisory  committees  *   *   *." 
(29  U.S.C.  50a). 

Title  29  CFR  Part  29  sets  forth  labor 
standards  to  safeguard  the  welfare  of 
apprentices,  and  to  extend  the 
application  of  such  standards  by 
prescribing  policies  and  procedures 
concerning  registration,  for  certain 
Federal  purposes,  of  acceptable 
apprenticeship  programs  with  the  VS. 
Department  of  Labor.  Employment  and 
Training  Administration,  Bureau  of 
Apprenticeship  and  Training.  The,se 
labor  standards,  policies  and  procedures 
cover  the  registration,  cancellation  and 
deregistration  of  apprenticeship 
programs  and  of  apprenticeship 
agreements;  the  recognition  of  a  State 
agency  as  the  appropriate  agency  for 
registering  local  apprenticeship 
programs  for  certain  Fedwal  purposes; 
and  matters  relating  ther^o.  The 
Employment  and  Training 
Administration  is  also  soliciting 
comment  on  the  utility  and  potential 
biuxlens  of  collecting  information  on 
employment  and  earnings  outcomes  of 
completed  apprentices. 

Title  29  CFR  Part  30  sets  forth  policies 
and  procedures  to  promote  equality  of 
opportunity  in  apprenticeship  programs 
registered  with  the  U.S.  Department  of 
Labor  and  recognized  State 
apprenticeship  agencies.  These  policies 
and  procedures  apply  to  recruitment 
and  selection  of  apprentices,  and  to  all 
conditions  of  employment  and  training 
during  apprenticeship.  The  procedures 
provide  for  review  of  apprenticeship 
programs,  for  registering  apprenticeship 
programs,  for  processing  complaints, 
and  for  deregistering  noncomplying 
apprenticeship  programs.  This  part  also 
provides  policies  and  procedures  for 
continuation  or  withdrawal  of 
recognition  of  State  agencies  which 


register  apprenticeship  programs  lor 
Federal  purposes. 

n.  Current  Actions 

Recordkeeping  and  data  collection 
activities  regarding  registered 
apprenticeship  are  by  products  of  the 
registration  system.  Organizations 
which  apply  for  apprenticeship 
sponsorship  enter  into  an  agreement 
with  the  Federal  Government  or 
cognizant  State  Government  to  operate 
their  proposed  programs  consistent  with 
29  CFR  Farts  29  and  .30  Apprenticeship 
spon.sors  are  not  required  to  file  reports 
regarding  their  apprentices  other  than 
individual  registration  and  update 
information  as  an  apprentice  moves 
through  their  program 

Type  of  Review:  Extension. 
Agency:  Employment  and  Training 
Administration. 

Title:  Title  29  CFR  Part  29,  Ubor 
Standards  for  the  Registration  of 
Apprenticeship  Programs  and  Title  29 
CFR  Fart  30  and  Equal  Employment 
Opportunity  in  Apprenticeship  and 
Training. 

OMB  Numbers:  1205-0223  for  29  CFR 
Part  29;  1205-0224  for  29  CFR  Part  30, 

Recordkeeping:  Apprenticeship 
sponsors  are  required  to  keep  accurate 
records  on  the  qualifications  of  each 
applicant  pertaining  to  determination  of 
compliance  with  these  regulations. 
Records  must  be  retained,  where 
appropriate,  regarding  affirmative  action 
plans  and  evidence  that  qualification 
standards  have  been  validated.  State 
apprenticeship  councils  are  also 
obligated  to  keep  adequate  records 
pertaining  to  determination  of 
compliance  with  these  regulations.  All 
of  the  above  records  are  required  to  be 
maintained  for  5  years.  If  this 
information  was  not  required,  there 
would  be  no  documentation  that  the 
apprenticeship  programs  were  being 
operated  in  a  nondiscriminatorv 
manner.  Many  apprenticeship  programs 
are  4  years  or  more  in  duration; 
therefore,  it  is  important  to  maintain  the 
records  for  at  least  5  years. 


Total 
respondents 


Frequency 


Total 
responses 


Average  time 
per  response 


Burden 


Summary  of  Burden  for  29  CFR  Part  29 


Sec.  29.3  .. 
Sec.  29.6  .. 
Sec.  29.5  .. 
Sec.  29.7  .. 
Sec.  29  12 
Sec.  29.13 


Total 


105,000 

99,000 

6.700 

40 

30 


1-time 
1-time 
1-time 
1-time 
1-time 


105,000 

99,000 

5,700 

40 


209,740 


V«  hour  .. 
'/i2  hour 
2  hours  .. 
Vi2  hour 


26,250 

8.250 

11,400 

3.32 


45,903 


UMI 
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Seel  ion 

Total 
respondents 

Frequency 

Total 
responses 

Average  time 
per  response 

Burden 

Summary  of  Burden  for  30  CFR  Part  29 

Cpo  VI  3                                                       

4,950 

550 

5.000 

50 

44.000 

30 

44.000 

30 

30 

30 

1  -time ». 

4.950 

550 

5.000 

50 

44,000 

22,000 

44,000 

30 

Completed 

'A  hour 

1  hour 

2,475 

Sec.  30.4 - 

Cpf.    rin  c                                                          

1  -time 

1-time/appHcant  .... 
1-time            

550 

'h  hour 

5  hours 

1  minute 

5  minutes  .... 

Hand-out 

'/z  hour 

2.500 

Sec.  30.6 - ~ — "• 

Cpf.    rtn  a                                                                                           „ „ 

250 

1-time 

733 

Sec  30  8 .• 

1 -time/program  

1  -time 

1-time 

1.833 

<iar   '^0  11                                                                  

FTA  QfWQ                                                                     " 

15 

Sec.  30. 19 

1-time 

varies - 

».«. 

Total - 

" — 

" 

120.530 

8.%6 

Estimated  Total  Burden  Cost:  The  cost 
of  the  burden  to  respondents  related  to 
29  CFR  Part  29  is  $688,545  ($15.00  per 
hour  X  45,903  hrs.).  The  cost  of  the 
burden  to  respondents  related  to  29  CFR 
Part  30  is  $125,340  ($15.00  per  hr.  x 
8,356  hrs.). 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  July  31.  1996. 
Ronald  E.  Putz, 

Deputy  Director,  Bureau  of  Apprenticeship 
and  Training. 
(PR  Doc.  96-19989  Filed  8-6-96;  8:45  ami 

BILUNG  CODC  4501 -30 -M 


MISSISSIPPI  RIVER  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETiNGS: 

Mississippi  River  Commission. 

ryme  and  Date:  8:30  a.m.,  August  26, 
1996. 

Place:  On  boara  MISSISSIPPI  V  at  the 
Old  Ferry  Landing,  Tiptonville,  TN. 

Status;  Open  to  the  public. 

Matters  to  be  (Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  Major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Conunander's 
report  on  the  Mississippi  River  and 
Tributaries  project  in  Memphis  District. 

Time  and  Date:  9:00  a.m.,  August  27, 
1996. 

Place:  On  board  MISSISSIPPI  V  at 
Tom  Sawyer  RV  Park,  West  Memphis, 
AR. 

Status:  Open  to  the  public. 


Matters  to  be  Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control. 
Mississippi  River  and  Tributaries 
Project. 

Time  and  Date:  8:30  a.m.,  August  28. 
1996. 

Place:  On  board  MISSISSIPPI  V  at 
Corps  of  Engineers  Bank  Grading  and 
Mat  Loading  Facility,  Foot  of  Deaton 
Street,  Greenville,  MS. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Vicksburg  District. 

Time  and  Date:  8:30  a.m.,  August  30, 
1996. 

Place:  On  board  MISSISSIPPI  V  at  the 
City  Front,  Morgan  City,  LA. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  New  Orleans 
District. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Noel  D.  Caldwell,  telephone  601- 

634-5766. 

Noel  D.  Caldwell, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  96-20261  Filed  8-5-96;  1:38  pm| 
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Geosciences. 
jlDrnil 
Notice  of  MeetinQ 


WcKinq  GrcuD  c'  SuDcorDrnirtee  o 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Geosciences,  Working  Group  of 
Subcommittee  on  Education  (1755). 

Date  &■  Time:  August  29-30, 1996—8:30 
a.m.  to  5:00  p.m. 

Place:  Room  330  NSF.  4201  Wilson  Blvd.. 
Arlington,  Va. 

7>pe  of  Meeting:  Open,- 

Contact  Person:  Jewell  Prendeville. 
Division  of  Atmospheric  Sciences,  NSF. 
Room  775.  4201  Wilson  Blvd..  Arlington.  Va. 
22230.  Telephone:  (703)  306-1521. 

Purpose  of  Meeting:  To  evaluate  existing 
educational  programs  within  the  directorate 
and  make  recommendations  on  priorities  for 
long-range  planning  for  future  educational 
programs. 

Agenda:  Discussions  on  education  in  the 
Geosciences.  how  to  use  Geosciences 
resources  in  support  of  education  and 
preparation  of  draft  repwrt. 

Dated:  August  2. 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  96-20135  Filed  8-6-96;  8:45  ami 
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Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Polar 
Programs  (1209). 

Date  and  Time:  August  27-28,  1996;  8 
a.m.-5  p.m. 

Place:  Room  320,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Polly  Penhale,  Polar 
Programs,  N  Uional  Science  Foundation,  4201 
Wilson  ac'.'.fviird,  Arlington.  VA  22230. 
Telephone;  (703)  306-1033. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Antarctic 
Biology  and  Medicine  Program  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  cDnfidential  nature,  including 
technical  infurrnatian;  financial  data,  such  as 
salaries  .ind  pers<jn<il  information  concerning 
individuals  .is.sixiaied  with  the  proposals. 
These  matters  an-  exempt  under  5  IJ.S.C 
552b(c)  (4)  and  (b)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  Auf^usf  2,  1996. 
M.  Retiecca  Winkler, 
Committpe  Management  Officer. 
(PR  DiH    96-201  !6  Filed  8-6-96;  8:45  am] 

■aUNQ  COOC  7S66-01-M 


Advisory  Committee  for  ttie  NSF 
Science  and  Technology  Centers  (STC] 
Program;  Notice  of  Meeting 
Amendment 

The  meeting  announcement  is  being 
amended  to  change  the  tyf)e  of  meeting 
firom  Open  to  Part  Open.  The  change 
was  ne<:essar\'  to  provide  for  two  closed 
sessions  Specific  details  are  included  in 
the  agenda,  below.  The  notice  of  this 
meeting  originally  appeared  on  July  18. 
For  the  convenience  of  the  reader,  the 
entire  meeting  notice  is  being  re- 
published; 

In  accordance  with  the  Federal 
Advisorv  Clommittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Advisory  Committee  for  the  NSF 
Science  and  Technology  Centers  Program. 

Date  and  Time:  August  8-9, 1996,  8:30 
a.m. -5:00  p.m. 

Place:  Room  1235,  NSF,  4201  Wilson 
Blvd.,  Arlington,  VA. 

Type  of  Meeting:  Part  Open. 

Contact  Person:  Dr.  Nathaniel  G.  Pitts, 
Director,  Office  of  Science  and  Technology 
Infrastructure,  Rm.  1270,  4201  Wilson  Blvd., 


Arlington.  VA  22230,  Telephone:  (703)  306- 
1040. 

Purpose  of  Meeting:  To  advise  the  NSF  on 
the  future  of  its  Science  and  Technology 
Centers  Program. 

Agenda  ^ 

August  8,  1996 

8:30  a.m.-9:00  a.m.  Opening  Remarks 
9:00  a.m.-9:45  a.m.  COSEPUP  Report, 

William  Brinkman 
9:45  a.m.-10:15  a.m.  Discussion  of 

Directorate  Advisory  Committees' 

Recommendations 
10:15  a.m.  BREAK 
10:30  ajn.-ll:00  a.m.  Role  of  Center  in 

Directorate  Long  Range  Plans 
11:00  a.m.-12:15  p.m.  Meetings  with  NSF 

Assistant  Directors  on  the  Management 

of  Centers  (CLOSED) 
12:15  p.m.-l:15  p.m.  LUNCH 
1:15  p.m. -1:45  p.m.  Split  Matrix 

Management,  Nat  Pitts 
1:45  pjn.-5:(X)  p.m.  Discussion 

August  9,  1996 

8:30  a.m.-12:00  p.m.  Discussion  &  Report 

Preparation 
12:00  p.m.-l:00  p.m.  LUNCH 
1:00  p.m.-2:30  p.m.  Report  Preparation 
2:30  p.m.-3:30  p.m.  Discussion  of  Centers 

Management  with  Neal  Lane,  Director, 

NSF  (CLOSED) 
3:30-5  p.m.  Report  Preparation  Continued  (if 

necessary) 

Reason  for  Closing:  The  discussions  about 
the  management  of  the  Science  and 
Technology  Centers  will  include  information 
of  a  {personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy.  The  matters  are  exempt 
under  5  U.S.C  S52b(c)(6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  1,1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-20137  Filed  8-6-96;  8:45  am] 

BILUNQ  COOE  7555-01-M 


SunshirM>  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation;  National  Science 

Board. 

DATE  AND  TIME:  August  15, 1996,  1:00 

p.m.,  Closed  Session;  August  15, 1996, 

3:30  p.m.,  Open  Session. 

PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1235, 
Arlington,  Virginia  22230. 
STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  Part  of  this  meeting 
will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Thursday,  August  15,  1996:  Closed  Session 
(1:00  p.m.-3:30  p.m.) 

— Personnel 

— Minutes,  May  &  July  1996  Meetings 

— Awards  &  Agreements 

—NSF  Budget 


Thursday,  August  15,  1996:  Open  Session 
I3:30p.m.-4:15  p.m.) 

— Minutes,  May  &  July  1996  Meetings 
— Closed  Session  Agenda  Items — October 

1996  Meeting 
— Chairman's  Report 
— Director's  Report 

— Director's  Report  on  Merit  Review  System 
— Reports  from  Committees 
— Other  Business 
— Adjourn  ., 

Majia  Cehelsky, 

Executive  Officer. 

(FR  Doc  t>6-20202  Filed  8-5-96;  9:09  am) 

BILLING  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-321  and  50-366] 

Georgia  Power  Company,  et  al.  (Edwin 
I.  Hatch  Nuclear  Plant,  Units  1  and  2); 
Exemption 

1 

The  Georgia  Power  Company,  et  al. 
(GPC  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DFR-57 
and  NPF-,5  for  the  Edwin  I.  Hatch 
Nuclear  Plant,  Units  1  and  2  (Hatch). 
The  licenses  provide,  among  o'her 
things,  that  the  licensee  is  subject  to  ail 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

n 

Subsection  (a)  of  10  CFR  70.24, 
"Criticality  Accident  Requirements," 
requires  that  each  licensee  authorized  to 
possess  special  nuclear  material  (SNM) 
shall  maintain  in  each  area  where  such 
material  is  handled,  used,  or  stored,  an 
appropriate  criticality  monitoring 
system.  In  accordance  with  Subsection 
(a)(1)  of  10  CFR  70.24,  coverage  of  all 
such  areas  at  Hatch  shall  be  provided  by 
two  criticality  detectors.  However, 
exemptions  may  be  requested  pursuant 
to  10  CFR  70.24(d).  provided  that  the 
licensee  believes  that  good  cause  exists 
for  the  exemption. 

By  letter  dated  June  4,  1996.  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  70  24 
Previous  exemptions  from  the 
provisions  of  10  CFR  Part  70.24  for  the 
storage  of  special  nuclear  material, 
including  reactor  fuel  assemblies 
[maximum  amount  of  2,630  kg  of  U-235 
in  uranium  enriched  to  no  more  than 
3.0  weight  percent  (w/o)l,  were  granted 
to  Georgia  Power  Company  for  Hatch 
Unit  1  in  NRC  Materials  License  No. 
SNM-1378,  issued  on  August  2,  1973; 
and  for  Hatch  Unit  2  in  NRC  Materials 
License  No.  SNM-1772  issued  on 
October  28,  1977,  (maximum  amount  of 
1,950  kg  of  U-235  in  uranium  enriched 
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to  no  more  than  2.3  weight  percent  (w/ 
o)l.  The  materials  hcenses  expired  upon 
conversion  of  the  construction  permits 
to  operating  licenses,  which  were 
August  6,  1974,  for  Unit  1.  and  June  13, 
1978,  for  Hatch  Unit  2.  The  basis  for  the 
current  exemption  request  is  the  same 
as  for  the  original  request  Specitlcaliy, 
the  licensee  proposes  to  handle  and 
store  unirradiated  fuel  in  the  new  fuel 
vault  or  the  spent  fuel  pool  without 
ha\  mg  a  criticaiity  monitoring  system  as 
required  by  10  CFR  70.24. 

The  basis  for  the  exemption  is  that  the 
potential  for  accidental  criticaiity  is 
precluded  because  of  the  geometric 
spacing  of  fuel  in  the  storage  vault  and 
administrative  controls  imposed  on  fuel 
handling  procedures  from  the  time  the 
fuel  is  removed  from  approved  shipping 
containers,  until  it  is  placed  in  specially 
designed  storage  racks. 

Inadvertent  or  accidental  criticaiity  of 
Special  Nuclear  Materials  (SNM)  while 
in  use  in  the  reactor  vessel  is  precluded 
through  compliance  vdth  the  Hatch 
Technical  Specifications,  including 
reactivity  requirements  (e.g.,  shutdowrn 
margins,  limits  on  control  rod 
movement),  mstnimentation 
requirements  (e.g.,  reactor  power  and 
radiation  monitors),  and  controls  on 
refueling  operations  (e.g..  refueling 
equipment  interlocks).  In  addition,  the 
operators'  attention  directed  toward 
instruments  monitoring  behavior  of  the 
nuclear  fuel  in  the  reactor  assures  the 
facility  is  operated  in  such  a  manner  as 
to  preclude  inadvertent  criticaiity. 
Finally,  since  access  to  the  fuel  in  the 
reactor  vessel  is  not  physically  possible 
while  in  use  and  is  procedurally 
controlled  during  refueling,  there  are  no 
concerns  associated  with  loss  or 
diversion  of  the  fuel. 

SNM  as  a  nuclear  fuel  is  stored  in  one 
of  two  locations — the  spent  fuel  pool  or 
the  new  fuel  vault.  The  spent  fuel  pool 
is  used  to  store  irradiated  fuel  under 
water  after  its  removal  from  the  reactor. 
The  pool  is  designed  to  store  fuel  in  a 
geometric  array  that  precludes 
criticaiity.  In  addition,  existing 
Technical  Specification  limits  on  kerr  are 
maintained  less  than  or  equal  to  0.95, 
even  in  the  event  of  a  fuel  handling 
accident. 

The  new  fuel  vault  is  used  to  receive 
and  store  new  fuel  in  a  dry  condition 
upon  arrival  on  site  and  prior  to  loading 
in  the  reactor  The  new  fuel  vault  is 
designed  to  store  new  fuel  in  a 
geometric  array  that  precludes 
criticaiity.  In  addition,  existing  safety 
evaluations  demonstrate  that  an 
effective  multiplication  factor  is 
maintained  less  than  or  equal  to  0.95 
when  the  new  fuel  racks  are  fully 
loaded  and  dry  or  flooded  with 


unborated  water,  or  in  the  event  of  a 
fuel  handling  accident. 

New  fuel  is  shipped  in  a  plastic  wrap. 
When  the  fuel  is  removed  from  its 
transportation  cask,  the  wrap  is 
removed  and  the  fuel  is  placed  in  the 
fuel  inspection  stand.  Followring 
inspection,  the  new  fuel  can  either  be 
placed  in  the  new  fuel  storage  vault  or 
in  the  spent  fuel  pool  (typically  placed 
in  the  spent  fuel  pool).  In  no  case  is  the 
plastic  wrap  reinserted  on  the  fuel. 
Removal  of  the  wrap  requires  it  to  be  slit 
dovra  the  length  of  the  new  fuel 
assembly,  thereby  making  its  reuse 
highly  unlikely.  Therefore,  there  is  no 
concern  that  the  plastic  wnrap  used  as 
part  of  the  new  fuel  package  will  be 
capable  of  holding  water  from  flooding 
from  overhead  sources.  Additionally,  as 
discussed  above,  the  new  fuel  storage 
racks  were  analyzed  by  the  licensee  for 
a  postulated  flooded  condition,  and  the 
results  show  that  kefr  is  maintained  less 
than  or  equal  to  0.95. 

Both  irradiated  and  unirradiated  fuel 
is  moved  to  and  from  the  reactor  vessel 
and  the  spent  fuel  pool  to  accommodate 
refueling  operations.  Also,  unirradiated 
fuel  can  be  moved  to  and  from  the  new 
fuel  vault.  In  addition,  fuel  movements 
into  the  facility  and  within  the  reactor 
vessel  and  the  spent  fuel  pool  occxir. 
Fuel  movements  are  procedurally 
controlled  and  designed  to  preclude 
conditions  involving  criticaiity 
concerns.  Moreover,  previous  accident 
analyses  demonstrate  that  a  fuel 
handling  accident  (i.e.,  a  dropped  fuel 
element)  will  not  create  conditions  that 
exceed  design  specifications.  In 
addition,  the  Technical  Specifications 
and  Technical  Requirements  Manuals 
specifically  address  refueling  operations 
and  limit  the  handUng  of  fuel  to  ensxire 
against  an  accidental  criticaiity  and 
preclude  certain  movements  over  the 
spent  fuel  pool  and  the  reactor  vessel. 

Based  upon  the  information  provided, 
there  is  reasonable  assurance  that 
irradiated  and  unirradiated  fuel  will 
remain  subcritical.  The  circvunstances 
for  granting  an  exemption  to  10  CFR 
70.24  are  met  because  criticaiity  is 
precluded  with  the  present  design 
configuration.  Technical  Specification 
requirements,  administrative  controls, 
and  the  fuel  handling  equipment  and 
procedures.  Therefore,  the  staff 
concludes  that  the  licensee's  request  for 
an  exemption  from  the  requirements  of 
10  CFR  70.24  is^cceptable  and  should 
be  granted. 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
70.14,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 


or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Georgia  Power  Company,  et  al., 
an  exemption  as  described  in  Section  D 
above  from  10  CFR  70.24,  "CriticaUty 
Accident  Requirements"  for  Hatch  Units 
1  and  2. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quahty  of  the 
human  environment  (61  FR  36914). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  July  1996. 

For  the  Nuclear  Regulatory  Commissioa. 
William  T.  RimmU, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc  96-20118  Filed  8-&-96;  8:45  ami 

MLUNQ  COOe  7S0(M>1-P 

[DocKe!  Nos  S0-34S  and  50-364: 

Southern  Nuctear  Operating  ComDary 
(Joseph  M  Farley  Nuciear  Plant.  Unfts 
1  and  2);  Exemption 

I 

The  Southern  Nuclear  Operating 
Company,  et  al.  (SNC  or  the  Ucensee)  is 
the  holder  of  Facility  Operating  License 
Nos.  NPF-2  and  NPF-8  for  the  Joseph 
M.  Farley  Nuclear  Plant,  Units  1  and  2 
(Farley).  The  Ucenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 


Subsection  (a)  of  10  CFR  70.24, 
"CriticaUty  Accident  Requirements," 
requires  that  each  Ucensee  authorized  to 
possess  special  nuclear  material  shall 
maintain  in  each  area  where  such 
material  is  handled,  used,  or  stored,  an 
appropriate  criticaUty  monitoring 
system.  In  accordance  with  Subsection 
(a)(1)  of  10  CFR  70.24,  coverage  of  all 
such  areas  at  Farley  shall  be  provided 
by  two  criticahty  detectors.  However, 
exemptions  may  be  requested  pursuant 
to  10  CFR  70.24(d),  provided  that  the 
Ucensee  beUeves  that  good  cause  exists 
for  the  exemption. 

By  letter  dated  May  31, 1996.  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  70.24.  A 
previous  exemption  from  the  provisions 
of  10  CFR  Part  70.24  for  the  storage  of 
special  nuclear  material,  including 
reactor  fuel  assembUes  [maximimi 
amount  of  1,900  kg  of  U-235  in  uranium 
enriched  to  no  more  than  3.15  weight 
percent  (w/o)),  was  granted  to  Alabama 
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Power  Company  for  Farlev  Unit  1  in 
NRC  Matenals  License  No  SNM-1647 
and  for  Farlpy  Unit  2  in  NRC  Materials 
License  No  SN'M-1868  The  materials 
licenses  were  issued  on  }ulv  20,  1976, 
for  Unit  1  and  March  12,  1980.  for  Unit 
2. 

The  materiaLs  licenses  expired  upon 
conversion  of  the  construction  permits 
to  operating  licenses,  which  was  June 
26,  1977.  for  Unit  1  and  March  31. 1981, 
for  Unit  2.  respectively  The  basis  for 
the  current  exemption  request  is  the 
same  as  for  the  original  request. 
Specifically,  the  licensee  proposes  to 
handle  and  store  unirradiated  fuel 
without  having  a  cnticality  monitoring 
system  as  required  by  10  CFR  70.24. 
The  basis  f()r  tiie  exemption  is  that 
inadvertent  or  accidental  cridcality  will 
be  precluded  through  compliance  with 
the  Farley  Teciinical  Specifications,  the 
geometric  spacing  of  fuel  assemblies  in 
the  new  fuel  storage  faciiitv  and  spent 
fuel  storage  pool,  and  administrative 
controls  imposed  on  fuel  handling 
procedures. 

Inadvertent  or  accidental  criticahty  of 
Special  Nuclear  Matenals  (SNM)  while 
in  use  in  the  reactor  vessel  is  precluded 
through  compliance  with  the  Farley 
Technical  Specifications,  including 
reactivity  requirements  (e.g.,  shutdown 
margins,  limits  on  control  rod 
movementj,  instrumentation 
requirements  (e.g.,  reactor  power  and 
radiation  monitors),  and  controls  on 
refueling  operations  (e.g..  control  rod 
interlocks  and  source  range  monitor 
requirements).  In  addition,  the 
operators  attention  directed  toward 
instruments  monitoring  behavior  of  the 
nuclear  fuel  in  the  reactor  assures  that 
the  facility  is  operated  in  such  a  manner 
as  to  preclude  inadvertent  cnticality. 
Finally,  since  access  to  the  fuel  in  the 
reactor  vessel  is  not  physically  possible 
while  m  use  and  is  procedurally 
controlled  during  refueling,  there  are  no 
concerns  associated  with  loss  or 
diversion  of  the  fuel. 

SNM  as  nuclear  fuel  is  stored  in  one 
of  two  locations — the  spent  fuel  pool  or 
the  new  fuel  storage  area  (NFSA).  The 
spent  fuel  pool  is  used  to  store 
irradiated  fuel  under  water  after  its 
discharge  from  the  reactor.  The  pool  is 
designed  to  store  the  fuel  in  a  geometric 
array  that  precludes  cnticality.  hi 
addition,  existing  Technical 
Specification  Umits  on  kefr  are 
maintained  less  than  or  equal  to  0.95, 
even  in  the  event  of  a  fuel  handling 
accident. 

The  NFSA  design  precludes  cnticality 
by  maintaining  an  effective 
multiplication  factor  less  than  or  equal 
to  0.95  when  the  racks  are  fully  loaded 
find  in  the  normal  dry  condition  or 


flooded  vdth  unborated  water  The 
effective  multiplication  factor  is  also 
less  than  or  equal  to  0.98  under 
optimum  moderation  conditions  (e.g., 
because  of  the  presence  of  aqueous  foam 
or  mist).  The  NFSA  is  used  to  receive 
and  store  new  ftiel  in  a  dry  condition 
upon  anival  on  site  and  prior  to  loading 
in  the  reactor.  Administrative  controls 
encompass  placing  the  assemblies  in  the 
fuel  inspection  stand,  performing 
inspection  activities,  and  lifting  and 
placement  of  the  assemblies  into 
specified  locations  in  the  NFSA. 

The  NFSA  is  protected  from  the 
effects  of  natural  phenomena,  including 
earthquakes,  tornadoes,  hurricanes, 
floods,  and  external  missiles.  The  NFSA 
is  designed  to  perform  its  intended 
function  and  maintain  structural 
integrity  after  a  safe  shutdowm 
earthquake  (SSE)  or  following  a 
postulated  hazard,  such  as  fire,  internal 
missiles,  or  pipe  break. 

Fresh  fuel  is  shipped  in  a  plastic 
wrap.  In  some  cases  the  fuel  is  stored  in 
the  new  fuel  storage  racks  with  the 
plastic  wrap  in  place  and  in  other  cases 
the  plastic  wrap  is  removed  prior  to 
storage.  In  all  cases  where  fuel  is  stored 
with  the  plastic  wrap  in  place,  the  wrap 
either  cannot  hold  water  due  to  its 
design  or  in  accordance  with  the 
Receipt  of  New  Fuel  Procedure  it  is 
rendered  incapable  of  holding  water 
prior  to  fuel  storage.  Therefore,  there  is 
no  concern  that  the  plastic  wrap  used  as 
part  of  fresh  fuel  storage  will  hold  water 
due  to  flooding  from  overhead  sources. 
Additionally,  as  discussed  above,  the 
new  fuel  storage  racks  have  been 
analyzed  by  the  licensee  for  a  posttilated 
flooded  condition  and  the  results 
showed  that  k^n  is  maintained  less  than 
or  equal  to  0.95. 

Both  in^diated  and  unirradiated  fuel 
is  moved  to  and  from  the  reactor  vessel, 
and  the  spent  fuel  pool  to  accommodate 
refueUng  operations.  Also,  unirradiated 
fuel  can  be  moved  to  and  from  the  new 
fuel  storage  area.  In  addition, 
movements  of  fuel  into  the  facility  and 
within  the  reactor  vessel  and  within  the 
spent  fuel  pool  occur.  Fuel  movements 
are  procedurally  controlled  and 
designed  to  preclude  conditions 
involving  criticality  concerns. 
Moreover,  previous  accident  analyses 
have  demonstrated  that  a  fuel  handling 
accident  {i.e.,  a  dropped  fuel  element) 
wiU  not  create  conditio*  which  exceed 
design  specifications.  In  addition,  the 
Technical  Sp)ecifications  specifically 
address  the  refueling  operations  and 
limit  the  handling  of  fuel  to  ensure 
against  an  accidental  criticaUty  and  to 
preclude  certain  movements  over  the 
spent  fuel  pool  and  the  reactor  vessel. 


Based  upon  the  information  provided, 
there  is  reasonable  assurance  that 
irradiated  and  unirradiated  fuel  vdll 
remain  subcritical.  The  circiunstances 
for  granting  an  exemption  to  10  CFR 
70.24  are  met  because  criticality  is 
precluded  with  the  present  design 
configuration.  Technical  Specifications 
requirements,  administrative  controls, 
and  the  fuel  handling  equipment  and 
procedures.  Therefore,  the  staff 
concludes  that  the  licensee's  request  for 
an  exemption  from  the  requirements  of 
10  CFR  70.24  is  acceptable  and  should 
be  granted. 

HI 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
70.14,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Southern  Nuclear  Operating 
Company  an  exemption  as  described  in 
Section  U  above  from  10  CFR  70.24, 
"Criticality  Accident  Requirements"  for 
Farley  Units  1  and  2. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (61  FR  33781). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  July  1996. 

For  the  Nuclear  Regulatory  Commission. 
WiUiam  T.  Russell, 

Director,  Office  of  Nuclear  Reactor  . 
Regulation. 

[FR  Doc  96-20117  Filed  8-6-96;  8:45  am] 

nUJNG  CODE  7590-01 -P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  August  5, 12, 19.  and  26, 
1996. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Marylsmd. 

STATUS:  Public  and  Closed. 

Matters  To  Be  Considered 

Week  of  August  5 

There  are  no  meetings  scheduled  for 
the  Week  of  August  5. 

Week  of  August  12— Tentative 

There  re  no  meetings  scheduled  for 
the  Week  of  August  12. 
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Week  of  August  19— Tentative 

There  are  not  meetings  scheduled  for 
the  Week  of  August  19. 

Week  of  August  2e— Tentative 

Monday,  August  26 

2:00  p.m.    Meeting  with  Chairman  of 
Nuclear  Safety  Research  Review 
Committee  (NSRRC)  (Public 
Meeting)  (Contact:  Jose  Cortez,  301- 
415-6596) 

Tuesday,  August  27 

10:00  a.m.     Briefing  on  Design 

Certification  Issues  (Public  Meeting) 
(Contact:  Jeny  Wilson,  301-415- 
'3145) 

2:00  p.m.  Briefing  on  Annealing 
Demonstration  Project  (Public 
Meeting)  (Contact:  Michael 
Mayfield,  301-415-6690) 

Wednesday,  August  28 

10:00  a.m.     Briefing  on  Certification  of 
USEC  (Public  Meeting)  (Contact: 
John  Hickev,  301-^15-7192) 

11:30  a.m.     Affirmative  Session  (Public 

Meeting)  {if  needed) 
The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  {301J  415-1661. 

*  *         •     .    »         • 

The  NRC  Commissioif  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
dkw@nrc.gov. 

*  •        *        *        • 

Dated:  August  1, 1996. 
WiUiam  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  96-20218  Filed  8-5-96;  10:58  am] 

BOUNG  CODE  7S90-01-M 


Decision  Not  To  Finalize  the  Draft  of 
the  Final  Preapplication  Safety 
Evaluation  Report  for  the  Modular 
High-Temperature  Gas-Cooled  Reactor 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 


ACmON:  Notice  of  decision  not  to  issue 
the  final  safety  evaluation  report  for  an 
advanced  reactor  design. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  placed  a  notice  in 
the  Federal  Register  (61  FR  6869, 
February  22,  1996)  that  it  had  issued  the 
draft  of  the  final  preappUcation  safety 
evaluation  report  (PSER)  for  the 
modular  high-temperature  gas-cooled 
reactor  (MHTGR),  an  advanced  reactor 
design  proposed  by  the  U.S.  Department 
of  Energy  (DOE)  in  1986.  The  NRC  had 
been  conducting  a  preapplication 
review  of  the  MHTGR  design  since  1986 
at  the  request  of  DOE  and  in  a  manner 
consistent  with  the  Commission's 
Advanced  Reactor  Policy  Statement  (51 
FR  24643,  July  8,  1986).  The 
preapplication  review  process  is 
described  in  NUREG-1226. 
"Development  and  Utilization  of  the 
NRC  PoUcy  Statement  on  the  Regulation 
of  Advanced  Nuclear  Power  Plants," 
June  1988,  and  is  conducted  before  an 
application  is  submitted  for  design 
approval:  preliminary  design  approval, 
final  design  approval,  or  design 
certification  under  10  CFR  Part  52. 

The  draft  PSER  was  issued  to  DOE  in 
a  letter  dated  February  26,  1996,  and 
comments  were  requested  from  EKDE  to 
finalize  the  draft  PSER.  Comments  were 
also  requested  from  General  Atomics, 
the  vendor  for  the  MHTGR  design,  in 
the  NRC  letter  of  March  20,  1996.  Both 
DOE  and  GA  responded  to  the  NRC  in 
the  letters  of  March  12  and  April  29, 
1996,  respectively,  and  both  declined  to 
comment  on  the  draft  PSER.  DOE 
further  stated  that  NRC  should 
discontinue  its  review  of  the  MHTGR. 

On  the  basis  of  the  responses  from 
EX)E  and  GA,  the  NRC  has  decided  to 
terminate  all  futiire  actions  on  the  draft 
PSER  for  the  MHTGR  and.  therefore, 
will  not  finalize  the  draft  PSER. 

The  draft  PSER  was  placed  in  the 
NRC  Public  Docvunent  Room  (PDR)  with 
the  NRC  letter  of  February  26,  1996,  to 
DOE.  The  draft  PSER  is  comprised  of 
Volume  1 ,  which  contains  the 
dociunentation  of  the  staffs 
preapphcation  review  of  the  MHTGR 
design  and  the  conclusions  of  the  staff 
on  the  design  &x)m  this  review,  and 
Volume  2,  which  contains  the 
appendices  to  the  draft  PSER,  without 
copies  of  the  documents  that  are  in  the 
PDR  or  in  Central  Files  and  are  not 
essential  for  the  staffs  discussion  of 
MHTGR  licensability  and  policy  issues 
in  the  draft  PSER.  These  documents, 
which  were  in  Appendices  C  through  J 
of  Volume  2,  were  not  included  in  the 
draft  PSER,  when  it 'was  issued,  to 
reduce  its  size;  however,  because  the 
draft  PSER  will  not  be  finalized,  these 


dociunents  will  also  be  placed  in  the 
PDR. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
N.  Donohew,  NRC,  Office  of  Nuclear 
Reactor  Regulation.  Washington,  DC 
20555-0001,  Telephone  (301)  415-1307. 

Dated  at  Rockville,  Maryland,  this  l«t  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Tljeodore  R  Quay, 

Director.  Standardization  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-20116  Filed  8-6-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteas*  No   iC-22114:  813-144J 

Great  Pond  Investors  LP    etal.; 
Notice  o!  Applicauon 

August  1,  1996. 

AGENCY:  Seciirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Great  Pond  Investors,  L.P. 
("Great  Pond"),  GPQ,  L.P.  (the  "Co- 
Investment  Partnership")  and  Bain  & 
Company,  Inc.  ("Bain"). 
RELEVANT  1940  ACT  SECTIONS:  AppUcants 
request  an  order  under  sections  6(b)  and 
6(e)  grandng  an  exemption  from  all 
provisions  of  the  Act  except  section  9, 
certain  provisions  of  sections  17  and  30, 
sections  36  through  53,  and  the  rules 
and  regulations  thereimder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  exempting  Great  Pond 
and  the  Co-Investment  Partnership 
(collectively,  the  "Initial  Partnerships") 
and  subsequent  partnerships  or  other 
investment  vehicles  organized  by  Bain 
or  one  of  its  subsidiaries  (the 
"Subsequent  Partnerships")  from  all 
provisions  of  the  Act  with  certain 
specified  exceptions.  The  Initial  and 
Subsequent  Partnerships  (collectively, 
the  "Partnerships"),  each  of  which  will 
be  an  "employees'  securities  company" 
within  the  meaning  of  the  Act,  will  be 
offered  to  key  employees  of  Bain  and  its 
subsidiaries  (the  "Company  Group") 
who  meet  certain  minimum  financial 
criteria. 

FILING  DATES:  The  application  was  filed 
on  October  20, 1995,  and  amended  on 
March  28  and  July  30.  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
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hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
rvt.fivBd  bv  the  SEC  by  5:30  p.m.  on 
August  26,  lOTfi.  and  should  be 
ai  companied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or.  for  iawvers,  a  certificate  of  service. 
Hearing  rtsquests  should  state  the  nature 
of  the  writer  s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Stre«)t,  NVV  .  Washington,  D.C.  20549. 
Applicants:  Two  Clopley  Place,  Boston, 
Mas.sachusetts  02117 
FOR  FURTHER  INFORMATION  CONTACT: 
-H.R.  Hallock,  [r  ,  Special  Counsel  at 
(202)  942-0564  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SOPPLEMEMTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch 
Applicants'  Representations 
1  The  Company  (iroup.  an 
international  consulting  firm  with  more 
than  1,200  employees  worldwide, 
specializes  in  developing  and 
implementing  business  strategy  for 
numerous  t:orporate  clients  in  a  variety 
of  industries.  The  two  Initial 
Partnerships  are  newly-formed 
Delaware  limited  partnerships. 
Subsequent  Partnerships  may  be 
organized  as  limite<i  partnerships, 
limited  liability  companies  or  other 
types  of  entities. 

2.  Each  Partnership  will  have  at  least 
one  general  partner  or  manager 
(collectively.    General  Partners")  who 
will  be  a  member  of  the  Company 
Group  The  Partnerships  will  be 
established  from  time  to  time  to  enable 
key  employees  of  the  Company  Group  to 
participate  in  certain  investment 
opportunities  of  which  the  Company 
Group  becomes  aware  that  generally 
would  not  be  available  to  them  as 
individual  investors.  The  ultimate 
purpose  of  the  Partnerships  is  to  reward 
and  retain  key  employees  and  to  aid  the 
Company  Group's  recruitment  efforts. 

3.  The  Partnerships  will  operate  as 
non-diversified,  closed-end 
management  investment  companies. 
Except  for  short-term  investments,  Great 
Pond  will  invest  solely  in  private  equity 
inve.stment  funds  (the  "Initial 
Investment  Funds")  which  are  managed 
by  Bain  Capital,  Inc.  ("BCI"),  a  private 


investment  firm  established  by  former 
employees  of  the  Company  Group  and 
other  persons.  The  Initial  investment 
Funds,  which  are  exempt  from 
registration  under  the  Act  in  reliance  on 
section  3(c)(1)  of  the  Act,  will  make 
private  equity  investments  primarily  in 
acquisitions  and  restructurings  where 
the  general  partners  of  the  Initial 
Investment  Funds  and  BQ  believe  they 
can  create  value  and  improve  operating 
profits  substantially. 

4.  "The  Co-Investment  Partnership  may 
co-invest  with  the  Initial  Investment 
Funds  in  certain  transactions  referred  to 
BQ  by  the  Company  Group  or  an 
employee  of  the  Company  Group.  BCI 
may  also  offer  the  Co-Investment 
Partnership  the  opportunity  to  co- invest 
in  other  transactions  in  which  the  Initial 
Investment  Funds  invest.  It  is  expected 
that  the  Subsequent  Partnerships  will 
make  private  equity  and  other 
investments,  both  directly  and  through 
investments  in  limited  partnerships  and 
other  pooled  investment  vehicles 
managed  by  BO  and  others,  including 
investments  in  public  companies  and 
investments  in  registered  investment 
companies. 

5.  Limited  partnership  interests  in  the 
Partnerships  (or  other  similar  interests 
in  a  Partnership  not  organized  as  a 
limited  partnership)  ("Interests ')  will  be 
offered  without  registration  in  a 
transaction  exempt  from  registration 
under  section  4(2)  of  the  Securities  Act 
of  1933  (the  "Securities  Act")  or 
pursuant  to  Regulation  D  under  the 
Securities  Act.*  Interests  will  be  offered 
and  sold  to  (a)  "Eligible  Employees,"  as 
defined  in  the  following  paragraph,  and 
(b)  trusts  or  other  investment  vehicles 
for  the  benefit  of  such  Eligible 
Employees  and/or  members  of  their 
immediate  families,  including  self- 
directed  401(k)  plans  ("Eligible  Trusts," 
collectively  with  Eligible  Employees, 
"Eligible  Participants").  Members  of  the 
Company  Group  (temporarily  and  for 
the  convenience  of  future  Eligible 
Participants)  may  also  hold  Interests  in 
a  Partnership.  A  member  of  the 
Company  Group  may  sell  all  or  a 
portion  of  its  Interest  in  a  Partnership  to 
Eligible  Participants. 

6.  The  term   Eligible  Employees"  is 
defined  to  include  the  following  three 
groups  of  individuals  who  are 
"accredited  investors"  meeting  the 
income  requirements  set  forth  in  rule 
501(a)(6)  of  Regulation  D  of  the 
Securities  Act:  (i)  members  of  the 
professional  staff  of  the  Company 
Group,  which  consists  of  (in  order  of 


<  Section  4(2)  exempts  transactions  by  an  issuer 
not  involving  a  public  offering  from  the  registration 
requirements  of  the  Securities  Act. 


seniority)  directors,  vice  presidents, 
managers,  consultants  and  assistant 
consultants,  (ii)  former  vice  presidents 
of  the  Company  Group  who  provide  to 
the  Company  Group  thirty  hours  per 
week,  on  average,  of  services  as 
subcontractors,  and  (iii)  members  of  the 
administrative  staff  of  the  Company 
Group.  Such  an  Eligible  Employee  may 
be  determined  to  meet  such  income 
requirements  of  Regulation  D  by 
reference  to  income  from  sources  other 
than  from  the  Company  Group.  The 
term  "Eligible  Employees"  is  further 
defined  to  include  the  following  two 
groups  of  individuals  who  are  not 
"accredited  investors'"  meeting  the 
income  requirements  of  rule  501(a)(6)  of 
Regulation  D:  (i)  a  limited  number  of 
professionals  consisting  of  managers 
who  meet  the  sophistication  and  salary 
requirements  described  in  paragraph  7 
below  and  (ii)  a  small  number  of  other 
employees  of  the  Company  Group  who 
will  be  involved  in  managing  the  day- 
to-day  affairs  of  the  Partnerships  as 
described  in  paragraph  8  below. 

7.  A  manager  who  does  not  satisfy  the 
income  requirements  of  rule  501(a)(6)  of 
Regulation  D  at  the  time  of  investment 
in  a  Partnership,  and  his  related  Eligible 
Participants,  will  only  be  permitted  to 
invest  in  such  Partnership  if  he  (a)  has 

a  graduate  degree  in  business,  law  or 
accounting,  (b)  has  a  minimum  of  five 
years  of  consulting,  investment  banking 
or  similar  business  experience,  and  (c) 
has  had  reportable  income  from  all 
sources  of  at  least  $100,000  in  each  of 
the  two  most  recent  years  and  a 
reasonable  expectation  of  income  from 
all  sources  of  at  least  $140,000  in  each 
year  in  which  such  person  will  he 
committed  to  make  investments  in  a 
Partnership,  In  addition,  such  a  manager 
will  not  be  permitted  to  invest  in  any 
year  more  than  10  percent  of  his  income 
from  all  sources  for  the  immediately 
preceding  year  in  the  aggregate  in  such 
Partnership  and  in  all  other 
Partnerships  in  which  he  has  previously 
invested.  Thus,  managers  who  will  be 
allowed  to  participate  in  the  Partnership 
will  have  sufficient  knowledge, 
sophistication  and  experience  in 
business  and  financial  matters  to  be 
capable  of  evaluating  the  risks  of  an 
investment  in  a  Partnership  and  will  be 
able  to  bear  the  economic  risk  of  a 
complete  loss  of  such  investments, 

8.  The  other  employees  of  the 
Company  Group  included  in  the 
definition  of  "Eligible  Employees"  who 
will  not  satisfy  the  income  requirements 
set  forth  in  rule  501(a)(6)  of  Regulation 
D  will  be  primarily  responsible  for  the 
operation  of  the  Partnerships  not 
managed  by  an  Unaffiliated  Manager  (as 
defined  below).  Such  responsibility  will 
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include,  among  other  things,  monitoring 
investments  for  such  Partnerships, 
communicating  with  the  limited 
partners  of  such  Partnerships,  day-to- 
day tax  issues  involving  such 
Partnerships,  maintaining  the  books  and 
records  of  such  Partnerships  and,  in  the 
case  of  Subsequent  Partnerships, 
evaluating  investments  for  such 
Partnerships.  Accordingly,  they  will  be 
closely  involved  with  and 
knowledgeable  about  the  affairs  and 
investments  of  such  Partnerships.  These 
employees  may  be  permitted  to  invest  if 
they  had  a  reportable  income  from  all 
sources  in  the  calendar  year 
immediately  preceding  their 
participation  of  at  least  $100,000  and 
have  a  reasonable  expectation  of  income 
in  the  years  in  which  such  person  will 
be  required  to  invest  in  a  Partnership  of 
at  least  $100,000  per  year.  Furthermore, 
each  of  these  employees  has  such 
knowledge  and  experience  in  Bnancial 
and  business  matters  that  he  or  she  is 
capable  of  evaluating  the  merits  and 
risks  of  an  investment  in  a  Partnership, 
or  the  relevant  Partnership  shall 
reasonably  believe  immediately  prior  to 
making  any  sale  that  such  employee 
comes  within  this  description,  ^hese 
employees  will  not  be  permitted  to 
invest  in  a  Partnership  managed  by  an 
Unaffiliated  Manager. 

9.  The  management  and  control  of 
each  Pannership.  including  all 
investment  dec  isions,  will  be  vested 
exclusively  in  the  General  Partner  or 
General  Partners  of  the  Partnership. 
Each  Partnership  will  have  at  least  one 
General  Partner  which  is  a  member  of 
the  Company  Group  and  whose  board  of 
directors  is  exclusively  comprised  of 
Eligible  Employees  (a  "Company 
Controlled  General  Partner").  In  the  case 
of  a  Partnership  having  more  than  one 
General  Partner,  certain  aspects  of  the 
management  and  control  of  the 
Partnership  may  be  delegated  to  a 
managing  general  partner  ("Managing 
General  Partner")  which  shall  be  a 
Company  Controlled  General  Partner.  If 
required  under  applicable  law,  a 
General  Partner  will  be  registered  under 
the  Investment  Advisers  Act  of  1940. 
All  investment  and  valuation  decisions 
of  each  Partnership  will  be  subject  to 
the  approval  of  the  board  of  directors  of 
its  Company  Controlled  General  Partner. 
The  board  of  directors  of  the  Company 
Controlled  General  Partner  will  also  be 
required  by  Condition  1  below  to  make 
certain  fairness  and  other 
determinations  in  connection  with  the 
section  17  relief  requested. 

10.  CIGP,  Inc.,  a  Delaware  corporation 
wholly-owned  by  an  Eligible  Employee, 
is  a  general  partner  of  each  Initial 
Partnership  (the  "Equity  General 


Partner").  GPI,  Inc..  a  Massachusetts 
corporation  which  is  a  Company 
Controlled  General  Partner  ("GPI"),  is 
the  Managing  General  Partner  of  each 
Initial  Partnership.  General  Partners  of 
Subsequent  Partnerships  may  be  (a)  GPI 
or  another  Company  Controlled  General 
Partner,  (b)  one  or  more  Eligible 
Participants  or  an  entity  controlled  by 
one  or  more  Eligible  Participants  or  (c) 
one  or  more  third  party  investment 
managers  or  advisers  not  affiliated  with 
the  Company  Group  (an  "Unaffiliated 
Manager").  Engagement  of  any 
Unaffiliated  Manager  by  a  Partnership 
will  be  subject  to  the  approval  of  the 
board  of  directors  of  its  Company 
Controlled  General  Partner. 

11.  Members  of  the  Company  Group 
and  Eligible  Employees  who  have  an 
interest  in  a  General  Partner  and  their 
affiliates  may  also  make  direct 
investments  in  the  Partnerships.  Eligible 
Employees  serving  as  directors  of  a 
Company  Controlled  General  Partner 
and  individuals  managing  the  day-to- 
day affairs  of  the  Partnerships  may  also 
invest  as  limited  partners  of  such 
Partnership.  Generally,  no  individual 
who  serves  on  the  board  of  directors  of 
the  Company  Controlled  General 
Partner  or  manages  or  is  otherwise 
employed  to  perform  the  day-to-day 
affairs  of  the  Partnership  will  be 
permitted  to  invest  his  or  her  own  funds 
in  cormection  with  any  Partnership 
investment,  except  as  a  limited  partner 
or  through  the  General  Partner  or  other 
investment  funds  in  which  such 
individual  is  an  investor,  or  through  the 
exercise  of  stock  options  or  warrants 
granted,  on  the  same  terms  and 
amounts,  to  all  outside  directors  of  the 
entities  in  which  such  Partnership 
invests. 

12.  Instead  of  charging  for  office  space 
or  administrative  services  provided  to 
the  Partnerships  by  a  member  of  the 
Company  Group  or  by  employees  of  the 
Company  Group,  the  Company  Group 
will  not  require  reimbursement  of 
administrative  expenses  from  a 
partnership  with  respect  to  any  partner 
who  (or  whose  related  Eligible 
Employee  in  the  case  of  a  partner  which 
is  an  Eligible  Trust)  continues  to  be 
employed  by  the  Company  Group  or 
who  otherwise  continues  to  add  value  to 
the  Company  Group  and  its  operations. 
The  Company  Group  has  agreed  that  the 
amount  of  administrative  expenses 
charged  each  year  to  any  partner  who 
(or  whose  related  Eligible  Employee)  is 
no  longer  employed  by  the  Company 
Group  will  not  exceed  1  percent  of  such 
partner's  total  capital  commitment  to 
such  Partnership.  To  the  extent  any 
expenses  are  not  borne  by  the  Company 
Group  or  an  Unaffiliated  Manager,  the 


Partnerships  will  be  required  to  pray 
such  expenses. 

13.  Neither  General  Partner  of  the 
Initial  Partnerships  will  charge  a 
management  fee.  A  General  Partner  of  a 
Subsequent  Partnership  may  be  paid  a 
management  fee,  generally  determined 
as  a  percentage  of  assets  under 
management  or  aggregate  commitments. 
The  General  Partners  of  the  Initial 
Partnerships  will  not  be  entitled  to  any 
performance-based  fee  or  "carried 
interest"  of  a  specified  percentage  based 
on  the  gains  and  losses  of  such 
Partnership.  General  Partners  of 
Subsequent  Partnerships  may  be 
entitled  to  a  performance-based  fee  or 
"carried  interest". ^  All  or  a  portion  of 
the  "carried  interest"  may  be  paid  to  the 
individuals  who  are  officers,  employees 
or  stockholders  of  a  General  Partner. 

14.  The  general  partner  of  the  Initial 
Investment  Funds,  an  affiliate  of  BQ, 
will  be  entitled  to  a  "carried  interest" 
on  the  gains  of  the  Initial  Investment 
Funds,  and  BCI,  as  the  manager  of  the 
Initial  Investment  Funds,  will  be 
entitled  to  a  management  fee.  A  portion 
of  the  "carried  interest"  will  be  waived 
with  respect  to  participants  in  Great 
Pond  in  exchange  for  agreements  with 
the  Company  and  Eligible  Employees 
who  participate  in  Great  Pond  to 
provide  BCI  with  access  to  potential 
investment  transactions  that  come  to 
their  attention.  The  Co-Investment 
Partnership,  which  will  be  available  as 
an  investment  only  for  EUgible 
Participants  who  have  invested  in  Great 
Pond,  will  be  charged  a  management  fee 
by  BQ  or  be  subject  to  a  "carried 
interest." 

15.  The  partnership  agreements  for 
Great  Pond  and  the  Co-Investment 
Partnership  each  require  a  limited 
partner  to  pay  capital  contributions  in 
installments,  with  an  initial  installment 
of  10%  and  1%,  respectively,  of  his  total 
capital  subscription  upon  admission  as 
a  limited  partner  to  such  Partnership. 
Those  agreements  also  each  provide  that 
if  a  limited  partner  fails  to  pay  an 
installment  when  due  after  not  less  than 
5  days  prior  written  notice,  the 
Managing  General  Partner  may  in  its 
sole  discretion,  and  in  addition  to 
exercising  any  other  rights  afforded  by 
law  or  at  equity,  take  any  of  a  number 
of  possible  actions.  For  example,  the 
Managing  General  Partner  may  require 
the  defaulting  limited  partner  to  sell  his 
Interest  to  another  Eligible  Participant 
who  agrees  to  cure  the  default  and 
assume  the  defaulting  limited  partner's 


*  Any  "carried  interest"  cliarged  tiy  a  General 
Partner  that  is  registered  under  the  Investment 
Advisers  Act  of  1940  will  be  structured  to  comply 
with  section  205  of  that  Act. 
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other  obligations  to  the  Partnership  for 
a  price  determined  pursuant  to  the 
partnership  agreement.  The  partnership 
agreement  or  other  instruments 
governing  Subsequent  Partnerships  may 
provide  that  capital  contributions  are 
payable  in  full  upon  admission  as  a 
limited  partner  or  in  installments  as 
determined  by  the  General  Partner  or 
Managing  General  Partner  and  may 
provide  for  the  same  or  similar  remedies 
as  those  exercisable  by  the  Managing 
General  Partner  with  respect  to  the 
Initial  Partnerships  for  defaults  in 
payments  of  installment  contributions. 

16.  The  partnership  agreements  of  the 
Initial  Partnerships  provide  that  a 
partner's  Interest  is  nontransferable, 
except  that  a  limited  partner  may,  with 
the  consent  of  the  Equity  General 
Partner,  transfer  all  or  a  portion  of  his 
Interest  in  such  Partnership  to  another 
Eligible  Participant.  Under  the 
partrmrship  agreements  for  the  Initial 
Partnerships,  limited  partners  may  not 
withdraw  from  such  Partnership.  The 
Managing  General  Partner  believes  that 
the  prohibition  on  withdrawal  is 
necessary  for  the  protection  of  the  Initial 
Partnerships  and  their  Limited  Partners. 
Subsequent  Partnerships  are  expected  to 
have  substantially  similar  provisions. 

17.  The  partnership  agreements  of  the 
Initial  Partnerships  further  provide  that 
a  departed  employee  (or  his  related 
Eligible  Trust)  will  not  be  allowed  to 
redeem  his  Interests  or  withdraw  as  a 
limited  partner.  Such  a  limited  partner 
will  continue  as  a  limited  partner  of  the 
Initial  Partnerships  and  will  be  required 
to  fund  his  (or  its)  capital  subscriptions. 
Each  Partnership  will  make  investment 
commitments  based  on  the 
commitments  to  such  Partnership  of  its 
limited  partners.  If  a  limited  partner 
were  permitted  to  withdraw  or  redeem 
his  Interest  in  the  Partnership  and  cease 
inakuig  capital  contributions,  the 
Partnership  still  would  be  required  to 
meet  its  obligations. 

18.  The  governing  instruments  of  a 
Subsequent  Partnership  may  provide 
that  the  General  Partner  or  Managing 
General  Partner,  or  its  designee,  may 
acquire  the  Interest  of  a  limited  partner 
in  such  Partnerships  once  sueh  limited 
partner  (or  related  Eligible  Employee  in 
the  case  of  a  limited  partner  which  is  an 
Eligible  Trust)  leaves  the  employ  of  the 
Company  Group.  A  partner  who 
remains  as  a  partner  in  a  Subsequent 
Partnership  after  such  termination  may 
lose  certain  benefits  in  connection  with 
investments  by  such  Partnership  that 
are  provided  for  the  benefit  of 
employees  of  the  Company  Group,  such 
as  the  waiver  or  reduction  of 
administrative  expenses  or  "carried 
interest"  for  such  employees. 


19.  No  Partnership  will  invest  more 
than  15%  of  its  assets  in  securities  of 
registered  investment  companies 
(except  for  temporary  money  market 
fund  investments).  In  addition,  no 
Partnership  will  acquire  securities  of  a 
registered  investment  company  if 
immediately  thereafter  the  Partnership 
will  own  more  than  3%  of  that 
company's  outstanding  voting  stock. 
There  are  no  other  limitations  on  the 
types  or  amounts  of  securities  or  other 
instruments  in  which  the  Partnerships 
may  invest. 

20.  Each  Partnership  will  keep  books 
and  accounts  concerning  all  its  business 
transactions  and  all  moneys  and  other 
consideration  received,  advanced,  paid 
out,  or  delivered  on  behalf  of  the 
Partnership,  the  Partnership's  operating 
results,  and  each  partner's  capital.  EacJi 
Partnership's  books  will  be  accessible  to 
all  its  partners  at  all  times,  subject  to 
certain  reasonable  limitations  as  to 
confidential  information  and  other 
concerns.  The  General  Partner  or 
Managing  General  Partner  will  value  or 
have  a  valuation  made  of  all  of  the 
Partnership's  assets  as  of  the  end  of  each 
fiscal  year.  Within  a  specified  period 
after  the  end  of  each  fiscal  year, 
Partnership  annual  financial  statements 
audited  by  a  certified  public  accountant 
will  be  sent  to  each  pwlner.  In  addition, 
within  90  days  after  the  end  of  each 
fiscal  year  of  the  Partnership  or  as  soon 
as' practicable  thereafter,  a  report  will  be 
sent  to  each  person  who  was  a  partner 
providing  information  necessary  to 
prepare  federal  and  state  income  tax 
returns  and  a  report  of  the  Partnership's 
investment  activities  during  such  year. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  employees' 
securities  companies  firom  the 
provisions  of  the  Act  to  the  extent  that 
such  exemption  is  consistent  with  the 
protection  of  investors.  Section  2(a)(13) 
defines  an  employees'  securities 
company,  in  relevant  part,  as  any 
investment  company  all  of  whose 
outstanding  securities  are  beneficially 
owned  by  the  employees  of  a  single 
employer  or  affiliated  employers;  by 
former  employees  of  such  employers;  by 
members  of  the  immediate  family  of 
such  employees  or  former  employees;  or 
by  such  employer  or  employers  together 
with  members  of  any  of  the  foregoing 
classes  of  persons. 

2.  Section  6(e)  provides  that  in 
connection  with  any  SEC  order 
exempting  an  investment  company  from 
any  provision  of  section  7,  certain 
specified  provisions  of  the  Act  shall  be 
applicable  to  such  company,  and  to 
other  persons  in  their  transactions  and 


relations  with  such  company,  as  though 
such  company  were  registered  under  the 
Act,  if  the  SEC  deems  it  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

3.  Applicants  request  an  order  under 
sections  fi(b)  and  6(e)  of  the  Act 
exempting  the  Partnerships  from  all 
provisions  of  the  Act  and  the  rules  and 
regulations  thereunder  the  Act,  except 
section  9,  sections  17  and  30  (except  as 
described  below),  and  sections  36 
throtjgh  53  and  the  rules  and  regulations 
thereunder. 

4.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  register  investment 
company,  acting  as  principal, 
knowingly  to  sell  any  security  or  other 
property  to  such  company  or  to 
purchase  from  such  company  any 
security  or  other  property.  Applicants 
request  an  exemption  from  section  17(a) 
to  permit:  (a)  a  Partnership  to  purchase 
and  dispose  of  interests  in  a  company  or 
other  investment  vehicle  (other  than  in 
a  member  of  the  Company  Group) 
whic:h  is  an  "affiliated  person"  of  that 
Partnership  or  an  "affiliated  person"  of 
such  "affiliated  person"  (as  such  term  is 
defined  in  the  Act);  (b)  a  member  of  the 
Company  Group  or  entity  under 
common  control  with  the  Company, 
acting  as  principal,  to  engage  in  any 
transaction  directly  or  indirectly  with 
any  Partnership  or  any  entity  controlled 
by,  or  under  common  control  with,  such 
Partnership;  (c)  a  Partnership  to  invest 
in  or  engage  in  any  transaction  with  any 
entity,  acting  as  principal  (i)  in  which 
such  Partnership,  any  company 
controlled  by  such  Partnership  or  any 
entity  within  the  Company  Group  or 
entity  under  common  control  with  the 
Company  has  invested  or  will  invest  or 
(ii)  with  which  such  Partnership,  any 
company  controlled  by  such  Partnership 
or  any  entity  within  the  Company 
Group  or  under  common  control  with 
the  Company  is  or  will  otherwise 
become  affiliated;  and  (d)  a  partner  in 
any  entity  in  which  a  Partnership 
invests,  acting  as  a  principal,  to  engage 
in  transactions  directly  or  indirectly 
with  the  related  Partnership  or  any 
company  controlled  by  such 
Partnership.  The  requested  exemption 
from  section  17(a)  would  permit,  among 
other  specific  examples,  the  investment 
by  Great  Pond  in  the  Initial  Investment 
Funds  and  investment  by  a  member  of 
the  Company  Group  temporarily  on 
behalf  of  a  Partnership  under  the 
various  circumstances  described 
previously. 

5.  The  partners  of  the  Partnerships 
will  have  been  fully  informed  of  the 
possible  extent  of  the  Partnerships' 
dealings  with  the  Company  Group  and 
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its  affiliates  and  will  be  able  to  evaluate 
any  attendant  risks.  The  community  of 
•nfarest  among  the  partners  and  the 
Company  Oroup  i:  !.''«  best  insurance 
against  any  risk  of  abuse  in  tnis  fes".- 
Accordingly,  applicants  believe  that  an 
exemption  from  section  17(a)  is 
consistent  with  the  policy  and  purpose 
of  the  Partnerships  and  the  protection  of 
investors.  Applicants  acknowledge  that 
transactions  otherwise  subject  to  section 
17(a)  for  which  exemptive  relief  has  not 
been  requested  would  require  specific 
approval  by  the  SEC. 

6.  Section  17(d)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant  with  the 
affiliated  person  in  contravention  of 
such  rules  and  regulations  as  the  SEC 
may  prescribe.  Rule  17d-l  under 
section  17(d)  prohibits  most  joint 
transactions  unless  approved  by  order  of 
the  SEC.  Applicants  request  an 
exemption  from  section  17(d)  and  rule 
17d-l  to  permit  affiliated  persons  of 
each  Partnership  or  affiliated  persons  of 
any  such  persons  to  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  such  Partnership  or  a  company 
controlled  by  such  Partnership  is  a 
participant.  The  exemption  requested 
would  permit,  among  other  things, 
investment  by  Great  Pond  in  the  Initial 
Investment  Funds  in  which  affiliated 
persons  of  Great  Pond  or  its  affiliates 
may  invest,  co-investments  by  the  Co- 
Investment  Partnership  and  Initial 
Investment  Funds,  and  co-investments 
by  a  Partnership  and  individual  partners 
or  other  investors,  members  of  the 
Company  Group  or  employees,  officers, 
directors,  or  an  entity  within  the 
Company  Group  or  under  common 
control  with  the  Company. 

7.  Compliance  with  section  17(d) 
would  prevent  the  Initial  Partnerships 
from  achieving  their  respective 
principal  purposes,  which  are  to  invest 
in  the  Initial  Investment  Funds  and  to 
provide  a  vehicle  for  Eligible  Employees 
to  co-invest  with  the  Initial  Investment 
Funds.  Because  of  the  number  and 
sophistication  of  the  potential  partners 
and  other  investors  in  the  Partnerships 
and  the  persons  affiliated  with  such 
partners  or  investors,  strict  compliance 
with  section  17(d)  may  cause  the 
Partnerships  to  forego  investment 
opportunities  simply  because  a  partner 
of,  or  investor  in,  such  Partnership  or 
other  affiliated  person  of  such 
Partnership  (or  any  affiliated  person  of 
such  a  person)  also  had,  or 
contemplated  making,  n  similar 


investment.  The  requested  exemption  is 
also  sought  to  ensure  that  a  partner  in 
a  partnership  or  other  investment 
vehicles  in  which  a  Partnership  invests 
will  not  directly  or  indirectly  become 
subjei^i  tC  ?  burden,  restriction,  or  other 
adverse  effect  by  virtue  Cf  th?  r«lated 
Partnership's  participation  in  an 
investment  opportunity. 

8.  The  concern  that  permitting  joint 
investments  by  a  Partnership,  on  the 
one  hand,  and  affiliated  persons  of  the 
Partnership  (and  affiliated  persons  of 
such  persons),  on  the  other  hand,  might 
lead  to  disadvantageous  treatment  of  the 
Partnership  should  be  mitigated  by  the 
fact  that:  (a)  the  Company  will  be 
acutely  concerned  with  its  relationship 
with  the  key  employees  who  invest  in 
the  Partnerships;  and  (b)  senior  officers 
of  the  Company  Group  wdll  be  investing 
in  such  Partnerships.  In  addition,  the 
transactions  subject  to  either  sections 
17(a)  or  17(d)  to  which  any  Partnership 
is  a  party  will  be  effected  only  after  the 
board  of  directors  of  the  Company 
Controlled  General  Partner  determines 
that  the  requirements  of  Condition  1 
t)elpw  have  been  satisfied. 

9.  Section  17(f)  provides  that  the 
securities  and  similar  investments  of  a 
registered  management  investment 
company  must  be  placed  in  the  custody 
of  a  bank,  a  member  of  a  national 
securities  exchange,  or  the  company 
itself  in  accordance  with  SEC  rules.  The 
Partnerships  will  comply  with  rule  17f- 
2  in  all  resf)ects  except  for  the  following 
requirements,  as  to  which  an  exemption 
is  requested:  (i)  compliance  with 
paragraph  (b)  will  be  achieved  through 
safekeeping  in  the  locked  files  of  a 
member  of  the  Company  Group  or  by  a 
registered  broker-dealer;  (ii)  for 
purposes  of  paragraph  (d)  of  the  rule, 
(A)  employees  of  the  Company  Group 
are  deemed  employees  of  the 
Partnerships,  (B)  employees  of  the 
General  Partner  are  deemed  to  be 
officers  of  the  Partnerships,  and  (C)  the 
General  Partner,  or  Managing  General 
Partner  in  the  case  of  Partnership  having 
more  than  one  General  Partner,  is 
deemed  to  be  the  board  of  directors  of 

a  Partnership;  and  (iii)  instead  of  the 
verification  procedure  under  paragraph 
(f).  verification  will  be  effected  quarterly 
by  two  employees  of  the  Company. 
Many  of  the  Partnerships'  investments 
will  be  evidenced  only  by  partnership 
agreements  or  similar  documents,  rather 
than  by  negotiable  certificates  which 
could  be  misappropriated.  Such 
instruments  are  most  suitably  kept  in 
the  Company  Group's  files,  where  they 
can  be  referred  to  as  necessary. 

10.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 


investment  company  who  have  access  to 
securities  or  funds  of  the  company. 
Applicants  request  an  exemption  from 
section  17(g)  to  permit  the  Partnerships 
to  comply  with  rule  17g-l  without  the 
necessity  of  having  a  majority  of  the 
directors  of  a  General  Partner  who  are 
not    ini^rsrtcd  pefwns"  take  such 
action  and  make  such  approvals  aa 
required  by  the  rule. 

11.  Section  17(j)  and  rule  17}-1  make 
it  unlawful  for  certain  enumerated 
persons  to  engage  in  fraudulent, 
deceitful,  or  manipulative  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  an 
investment  company.  Rule  17|-1  also 
requires  every  registered  investment 
company,  its  adviser,  and  its  principal 
underwriter  to  adopt  a  written  code  of 
ethics  with  provisions  reasonably 
designed  to  prevent  haudulent 
activities,  and  to  institute  procedures  to 
prevent  violations  of  the  code. 
Applicants  request  an  exemption  from 
section  17(j)  and  rule  17j-l  (other  than 
the  anti  fraud  provisions  of  paragraph  (a) 
of  rue  17J-1)  because  they  are 
burdensome  and  unnecessary  and 
because  an  exemption  is  consistent  with 
the  policy  of  the  Act.  Applicants  believe 
that  the  community  of  interest  among 
the  partners  of  the  Partnerships  and  the 
conditions  set  forth  below  in  connection 
with  the  exemptions  requested  should 
provide  adequate  safeguards. 

12.  Sections  30(a),  30(b)  and  30(d)  of 
the  Act,  and  the  rules  thereunder, 
generally  require  that  registered 
investment  companies  prepare  and  file 
with  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  The  forms 
prescribed  by  the  SEC  for  periodic 
reports  have  little  relevance  to  a 
Partnership  and  would  entail 
administrative  and  legal  costs  that 
outweigh  any  benefit  to  partners  of  the 
Partnerships.  Applicants  request  an 
exemption  from  these  provisions  to  the 
extent  necessary  to  permit  each 
Partnership  to  report  annually  to  its 
partners  in  the  manner  described  above. 
Because  it  is  intended  that  the 
Partnerships  will  hold  relatively  few 
investments  over  long  periods  of  time, 
which  might  require  sophisticated  and 
complex  valuation,  and  because  of  the 
lack  of  trading  or  pubhc  market  for 
Interests  in  the  Partnerships,  applicants 
believe  the  provision  of  annual,  rather 
than  semi-annual  reports  would  be 
consistent  with  the  policy  and  purpose 
of  the  Partnerships  and  the  protection  of 
investors. 

13.  Section  30(f)  extends,  in 
substance,  the  duties  and  liabilities 
imposed  by  section  16  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
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Act")  to  any  10%  shareholder,  director, 

officer,  member  of  an  investment 
advisory  board,  investment  adviser  or 
affiliated  person  of  any  investment 
adviser  of  a  registered  closed-end 
investment  company.  Applicants 
request  relief  from  section  30(f)  to 
oxempt  earh  Gens^ni  rarTTiei,  members 
ot  ttiH  board  of  directors  of  any  such 
General  Partner,  and  anv  other  persons 
who  may  be  deemed  members  of  an 
advisory  board  of  a  Partnership  from 
filing  reports  under  se<,tion  16  of  the 
Exchange  Act  with  respect  to  their 
ownership  of  Interests  in  such 
Partnership  There  is  no  trading  market 
for  the  Interests  in  the  Partnerships  and 
transferability  of  the  Interests  will  be 
severely  restricted  In  view  of  the 
foregoing,  the  purpose  intended  to  be 
served  by  sec^tion  16  is  not  readily 
apparent  and  applicants  believe  the 
filings  are  therefore  unnecessary  for  the 
protection  of  investors  and  burdensome 
to  those  who  would  \>e  required  to  file 
them. 

Applicants'  Conditions 

.Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1   Ea«.h  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17ld)  of  the  Act  and  rule  17d- 
1  thereunder  (the  "Section  17 
Transaction  1  will  be  effected  only  if  the 
boaril  of  directors  of  the  Company 
Controlled  (General  Partner  determines 
that;  (a)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  re<  eived.  are  fair  and  reasonable  to 
the  partners  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
partners  on  the  part  of  any  person 
concerned:  and  (b)  the  transaction  is 
consistent  with  the  interests  of  the 
partners  and  the  Partnership's 
organizational  documents,  and  the 
Partnership's  reports  to  its  partners.  In 
addition,  the  board  of  directors  of  the 
Company  Controlled  General  Partner 
will  record  and  preserve  a  description  of 
such  affiliated  transactions,  their 
findings,  the  information  or  materials 
upon  which  their  findings  are  based  and 
the  basis  therefor.  All  such  records  will 
be  maintained  for  the  life  of  the 
Partnerships  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff. 
Each  Partnership  will  preserve  the 
accounts,  books  and  other  documents 
required  to  be  maintained  by  the  order 
in  an  easily  accessible  place  for  the  first 
two  years. 

2.  In  connection  with  the  Section  17 
Transactions,  the  board  of  directors  of 
the  Company  Controlled  General 
Partner  will  adopt,  and  periodically 


review  and  update,  procedures  designed 
to  ensure  that  reasonable  inquiry  is 
made,  prior  to  the  consummation  of  any 
such  transaction,  with  respect  to  the 
possible  involvement  in  the  transaction 
of  any  affiliated  person  or  promoter  of 
■  or  prlriC'ipas  underwriter  for  the 
Partnerships,  or  any  affiliated  person  of 
such  a  person,  promoter,  or  principal 
underwriter. 

3.  A  General  Partner  will  not  invest 
the  funds  of  any  Partnership  in  any 
investment  in  which  an  "Affiliated  Co- 
Investor,"  as  defined  below,  has  or 
proposes  to  acquire  the  same  class  of 
securities  of  the  same  issuer,  where  the 
investment  involves  a  joint  enterprise  or 
other  joint  arrangement  within  the 
meaning  of  rule  17d-l  in  which  the 
Partnership  and  an  Affiliated  Co- 
Investor  are  participants,  unless  any 
such  Affiliated  Co-Investor,  prior  to 
disposing  of  all  or  part  of  its  investment, 

(a)  gives  such  General  partner  sufficient, 
but  not  less  than  one  day's,  notice  of  its 
intent  to  dispose  of  its  investment,  and 

(b)  refrains  from  disposing  of  its 
investment  unless  the  Partnership  has 
the  opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  on  generally  the 
same  terms  as,  and  pro  rata  with  the 
Affiliated  Co-Investor.  The  term 
"Affiliated  Co-Investor"  means  the 
Company,  and  any  person  who  is  (1)  an 
"affiliated  person"  (as  such  term  is 
defined  in  the  Act)  of  the  Partnership, 
or  controlled  by  a  member  of  the 
Company  Group  (which  persons  shall 
not  include  any  parties  who  may  be 
"affiliated  persons"  of  the  Partnership 
solely  because  they  have  co-invested  in 
an  investment  vehicle  or  joint 
enterprise,  where  neither  the 
Partnership  nor  any  member  of  the 
Company  Group  exercises  control  over 
such  persons);  (2)  a  member  of  the 
Company  Group,  or  other  entity 
controlled  by  a  member  of  the  Company 
Group;  (3)  an  officer  or  director  of  a 
member  of  the  Company  Group;  or  (4) 
any  entity  with  respect  to  which  a 
General  Partner  of  such  Partnership  or 
another  member  of  the  Company  Group 
acts  as  a  general  partner  or  in  a  similar 
capacity  or  has  a  similar  capacity  to 
control  the  sale  or  other  disposition  of 
such  entity's  securities.  The  restrictions 
contained  in  this  condition,  however, 
shall  not  be  deemed  to  limit  or  prevent 
the  disposition  of  an  investment  by  an 
Affiliated  Co-Investor:  (a)  to  its  direct  or 
indirect  wholly-owned  subsidiary,  to 
any  company  (a  "parent")  of  which  the 
Affiliated  Co-Investor  is  a  direct  or 
indirect  wholly-owned  subsidiary,  or  to 
direct  or  indirect  wholly-owned 
subsidiary  of  its  parent;  (b)  to  immediate 


family  members  of  the  Affiliated  Co- 
Investor  or  a  trust  established  for  any 
Affiliated  Co-Investor  or  any  such 
family  member:  ir]  -  ;-,^n  ^rjg  investment 
iS^'.rmipnsed  of  securities  that  are  listed 
on  any  exchange  registered  as  a  national 
securities  exchange  under  se<:tion  6  of 
the  Exchange  Act:  or  (d)  when  the 
investment  is  comprised  of  securities 
that  are  national  market  system 
securities  pursuant  to  section  llA(a)(2) 
of  the  Exchange  Act  and  rule  Ila2-2(T) 
thereunder. 

4.  Each  Partnership  and  its  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
accounts,  hooks,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  financial  statements  that 
are  to  be  provided  to  the  partners,  and 
each  annual  report  of  such  Partnership 
required  by  the  terms  of  the  applicable 
partnership  agreement  to  be  sent  to  the 
partners,  and  agree  that  all  such  records 
will  be  subject  to  examination  by  the 
SEC  and  its  staff 

5.  In  any  case  where  purchases  or 
sales  are  made  from  or  to  an  entity 
affiliated  with  a  Partnership  by  reason 
of  a  5%  or  more  investment  in  such 
entity  by  a  director,  officer,  or  employee 
of  a  member  of  the  Company  Group  or 
any  of  its  affiliates,  such  individual  will 
not  participate  in  the  applicable  General 
Partner's  determination  of  whether  or 
not  to  effect  such  purchase  or  sale. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

fFR  Dof  96-20083  Filed  8-6-96;  8:45  am] 
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[Release  No.  34-37500:  File  No.  SR-CBOE- 

96-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Disciplinary 
Hearing  Procedures  and  Publication  of 
Disciplinary  Decisions 

July  30,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  July  10, 1996,i  the 
Chicago  Board  Options  Exchange, 


'  On  July  25, 1996  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule  change. 
Amendment  No.  1  is  a  technical  amendment 
clarifying  the  language  of  amended  Rule  17.6(b)  to 
include  situations  where  there  are  more  than  two 
parties  to  a  hearing.  See  letter  from  Arthur  B. 
Reinstein,  Senior  Attorney,  Chicago  Board  Options 
Exchange  to  Ethan  Corey,  Special  Counsel,  Division 
of  Market  Regulation,  Commission  (July  25, 1996). 
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Incorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator\  Organization's 
Statement  of  the  I  erms  ui  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  17.6  to  adopt  certain  procedures 
for  hearings  in  disciplinary  cases,  and 
proposes  to  amend  CBOE  Rule  17.9  to 
codify  CBOE's  practice  regarding  the 
publication  of  disciplinary  decisions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Of^ce  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regiilatorv  Organization's 
Statement  of  thf  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fof,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Rule  17.9  to  codify 
CBOE's  practice  regarding  the 
publication  of  disciplinary  decisions, 
and  to  amend  Rule  17.6  to  adopt  the 
following  additional  hearing  procedures 
for  disciplinary  cases:  (i)  the  hearing 
Panel  or  the  hearing  Panel  Chairperson 
will  decide  any  unresolved  pre-hearing 
issues  at  (eitherl  ony  party's  request;  (ii) 
interlocutory  review  of  hearing  Panel 
decisions  is  prohibited  unless 
authorized  by  the  hearing  Panel;  (iii)  the 
hearing  Panel  will  decide  the  location  of 
the  hearing;  (iv)  the  Respondent  will  be 
permitted  to  submit  a  written  request  to 
the  hearing  Panel  asking  the  Panel  to 
compel  the  production  of  non- 
privileged  documents  by  the  Exchange, 
a  member  or  associated  person,  or  the 
testimony  of  a  member,  associated 
person  or  a  person  within  the 
Exchange's  control  and;  (v)  parties  must 


provide  a  witness  list  prior  to  the 
scheduled  hearing.  The  Exchange 
believes  that  the  proposed  procedures, 
some  of  which  are  presently  in  practice, 
will  improve  the  speed,  fairness,  and 
efficiency  of  disciplinary  hearings. 

Publication  of  Decisions 

It  is  presently  the  Exchange's  practice 
to  publish  summaries  of  Business 
Conduct  Committee  hearing  decisions 
in  the  Exchange's  Bulletin  after  those 
decisions  are  final.  A  decision  is 
considered  final  after  the  CBOE  Board  of 
Directors  ("Board")  concludes  its  review 
of  the  decision  or  after  the  time  for  such 
review  has  expired.  Only  the  parties  to 
the  case  are  permitted  access  to  the 
decision  prior  to  the  time  the  decision 
is  considered  final. ^  The  proposed  rule 
change  would  codify  this  practice. 

Decisions  Regarding  Pre-hearing  Issues 

Pursuant  to  existing  CBOE  Rule 
17.6(b),  the  parties  to  a  disciplinary 
hearing  are  to  meet  in  a  pre-hearing 
conference  if  the  time  and  the  nature  of 
the  proceedings  permit  such  a  meeting. 
The  purpose  of  this  pre-hearing 
conference  is  to  clarify  and  simplify 
issues,  and  otherwise  expedite  the 
proceedings.  The  parties  should  attempt 
to  reach  agreement  respecting  the 
authenticity  of  documents,  facts  not  in 
dispute,  and  other  items  which  will 
serve  to  expedite  the  hearing.  Should 
the  parties  fail  to  reach  agreement  on 
pre-hearing  issues.  Exchange  rules  do 
not  presently  address  how  those  issues 
wrill  be  resolved.  In  practice,  when  such 
pre-hearing  conferences  are  held,  the 
hearing  Panel  or  the  Chairperson  of  the 
hearing  Panel  decides  contested  issues 
and  any  other  appropriate  pre-hearing 
issues.  The  Exchange  is  proposing  to 
amend  Rule  17.6(b)  to  reflect  this 
practice. 

Interlocutory  Review 

Currently,  Exchange  rules  do  not 
address  whether,  prior  to  the  conclusion 
of  a  hearing,  a  Respondent  may  request 
Board  review  of  a  decision  made  by  the 
hearing  Panel.  The  Exchange  believes 
such  interlocutory  review  would  be 
inefficient  and  would  cause 
tmnecessary  delays  in  the  disciplinary 
hearing.  After  the  hearing  is  concluded 
and  the  Business  Conduct  Committee 
has  issued  its  decision,  a  Respondent 
may  request  review  of  any  issue  raised 
during  the  disciplinary  proceeding.  The 
proposed  rule  change  would  provide 
that  interlocutory  Board  review  of  any 
decision  made  by  the  Panel  prior  to 


completion  is  generally  prohibited. 
Such  interluctory  review  shall  be 
permitted  only  if  the  Panel  agrees  to 
such  review  after  determining  that  the 
issue  is  a  controlling  issue  of  rule  or 
policy  and  that  immediate  Board  review 
would  materially  advance  the  ultimate 
resolution  of  the  case. 

The  Exchange  believes  this  proposed 
amendment  to  Rule  17.6(b)  will  allow 
the  hearing  process  to  proceed 
efficiently  and  on  a  timely  basis. 

Hearing  Location 

Rule  17.6(b)  currently  provides  that 
the  parties  will  be  given  15  days  notice 
of  the  time  and  place  of  the  hearing. 
However,  the  rules  do  not  presently 
address  who  will  decide  the  hearing 
location.  In  practice,  most  hearings  are 
held  in  Chicago  at  the  Exchange's 
offices.  However,  the  Exchange  believes 
that  the  hearing  Panel  should  have  the 
authority  to  decide  where  the  hearing 
will  take  place.  It  could  be  that  a 
location  outside  of  Chicago  is  more 
appropriate.  The  proposed  rule  change 
would  amend  Rule  17.6(b)  to  provide 
that  the  hearing  Panel  may  decide  to 
hold  a  hearing  outside  Chicago  to 
accommodate  the  parties,  witnesses. 
Exchange  staff  or  the  Panel  members. 

Hearing  Witnesses  and  Documents 

Rule  17.6(c)  presently  provides  that 
the  hearing  Panel  may  request  the 
production  of  documentary  evidence 
and  witnesses.  This  rule  also  provides 
that  no  member  or  person  associated 
with  a  member  shall  refuse  to  furnish 
relevant  testimony,  documentary 
materials  or  other  information  requested 
by  the  Panel.'  Pursuant  to  Rule  17.2(b), 
Exchange  staff  many  require  a  memtjer 
or  associated  person  to  testify  at  a 
hearing  or  to  produce  documents.  There 
is  currently  no  procedure  for  a 
Respondent  to  compel  a  member  or 
associated  person  to  testify  at  a  hearing 
or  to  produce  documents.  According  to 
the  present  hearing  procedures,  a 
Respondent  lacks  the  right  to  compel  a 
particular  member  to  testify  or  produce 
documents  in  order  to  defend  a 
disciplinary  case  if  that  member  does 
not  voluntarily  cooperate. 

Pursuant  to  Rule  17.4(c),  a 
Respondent  has  access  to  non-privileged 
documents  in  the  Exchange's 
investigative  file.  However,  a 
Respondent  has  no  right  to  compel 


'In  accordance  with  CBOE  Rule  17.14,  decisions 
are  also  reported  lo  the  Central  Registration 
Depository  prior  to  the  time  tlie  decision  is 
considered  final. 


^  The  proposed  rule  change  would  move  the 
language  regarding  the  Panel's  power  to  request  the 
production  of  documentary  evidence  and  witnesses 
from  Rule  17.6  subsection  (c)  to  the  proposed 
subsection  (d)  so  that  the  topics  of  documents  and 
witnesses  are  addressed  in  one  subsection  of  Rule 
17.6.  This  language  has  been  slightly  revised  to 
clarify  that  the  Panel  does  not  have  to  wait  until 
during  the  hearing  to  make  its  request. 
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Exchange  staff  to  produce  documents 
not  in  the  investigative  file,  nor  does  a 
Respondent  have  the  right  to  require 
Exchange  employees  to  appear  as 
witnesses  at  a  hearing. 

The  proposed  rule  change  provides 
that  if  the  Exchange,  a  member  or  a 
person  cissociated  with  a  member  will 
not  voluntarily  produce  non-privileged 
(iocunients  or  hearing  witnesses  the 
Respondent  has  requested,  the 
Respondent  may  submit  a  written 
request  to  the  Panel  asiting  the  Panel  to 
enter  an  order  compelling  the 
production  of  such  non-privileged 
documents  or  compelling  the  testimony 
of  the  member,  associated  person,  or  a 
person  within  the  Exchange's  controL 

To  obtain  such  an  order  from  the 
hearing  Penal,  a  Respondent  would 
need  to  demonstrate  that  the  witnesses 
and  documents  requested  are  relevant 
and  material  to  the  Respondent's  case. 
Before  the  hearing  Penal  enters  its  order. 
Exchange  staff  would  have  the 
opportunity  to  argue  why  no  such  order 
should  he  issued.  In  making  their 
decision  whether  to  issue  the  requested 
order,  the  hearing  Panel  would  have  to 
weigh  the  probative  value  of  the 
evidence  against  considerations  such  as 
undue  delay,  waste  of  time,  confusion, 
unfair  prejudice  or  needless 
presentation  of  cumulative  evidence. 
The  hearing  Panel  could  require  the 
Respondent  who  requested  the  order  to 
pay  the  witness's  travel  expenses  or 
other  costs  of  complying  with  the  order. 

Witness  List 

Rule  17.6(b)  presently  provides  that 
not  less  than  five  business  days  in 
advance  of  a  hearing,  each  party  will 
furnish  the  Panel  and  the  other  parties 
copies  of  all  documentary  evidence 
such  party  intends  to  present  at  a 
hearing.  The  proposed  rule  change    -    - 
would  also  require  that  parties  to 
provide  a  list  of  witnesses  they  intend    • 
to  present  at  a  hearing.  The  Exchange 
believes  this  additional  requirement 
will  make  the  hearing  run  more 
efficientlv  as  b<ith  sides  will  know  in 
advance  which  witnesses  will  testify 
and  be  available  for  cross  examination. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(7)  of  the  Act 
by  providing  fair  procedures  for 
hearings  in  disciplinary  cases  brought 
against  members  and  persons  associated 
with  members. 


B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effe<  livnnejvs  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  copies  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  reliating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld"fram  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-96-45  and  should  be 
submitted  by  August  28, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margvet  H.  McFariand, 
Deputy  Secretary. 
(PR  Doc.  96-20084  Filed  8-5-96;  8:45  ami 
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[Release  No.  34-37505;  File  Mo.  SR-CBOE- 
96-53] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  Chicago  Board 
Options  Exchange,  Incorporated  To 
Extend  for  an  Additional  Fifteen  Day 
Period  a  Pilot  Operation  of  a  System 
for  Monitoring  News  Announcements 
Made  After  the  Close  of  Trading  in  the 
Primary  Market  for  the  Underlying 
Stock 

July  31, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  30, 
1996,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission ')  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  mle  change 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  for 
an  additional  15  day  period  a  pilot  test 
of  a  system  that,  shortly  before  the  close 
of  trading  each  day,  monitors  news 
announcements  pertaining  to 
underlying  securities,  and  automatically 
suspends  the  Exchanges  automatic 
execution  system  in  respect  of  options 
on  those  securities  that  are  the  subject 
of  such  announcements.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


«17  CFR  20O.3O-3(aMl2). 


'15  U.S.C.  78s(b)(l). 
» 17  CFR  240,19b-*. 
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A.  Self-Regulator,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exdbange  proposes  to  extend  for 
ail  additional  15  day  period  a  pilot 
program  to  test  an  automated  system 
that  monitors  news  wires  received  at  the 
Exchange  shortly  before  the  close  of 
trading  each  day.  and  suspends  the 
Exchange's  automatic  order  execution 
system  in  a  class  of  equity  options 
whenever  there  is  a  news 
announcement  pertaining  to  the  security 
underlying  options  of  that  class.^  The 
Exchange  notes  that  the  purpose  of  the 
pilot  is  to  permit  the  Exchange  to 
evaluate  a  system  designed  to  respond 
to  the  problem  presented  wtien  issuers 
of  stocks  underlying  options  make 
significant  news  announcements  during 
the  ten  minutes  after  the  close  of  trading 
in  stocks  when  options  continue  to 
trade  {i.e..  3:00  to  310  central  time).  The 
system  monitors  news  wires  during  this 
period,  and  automatically  suspends  the 
Exchange's  Retail  Automatic  Execution 
System  m  the  event  of  news 
announcements  in  order  to  prevent 
automatic  executions  at  prices  that  do 
not  reflect  the  news  The  Commission 
approved  the  Exchange  s  proposal  to 
test  the  system  on  a  30-day  pilot  basis, 
to  allow  the  Exchange  to  monitor  the 
effects  of  its  operation,  and  then  make 
a  decision  whether  to  request  approval 
on  a  permanent  basis.  The  Exchange 
agreed  to  submit  a  report  to  the 
Commission  analysing  the  pilot  in 
connection  with  any  request  for 
permanent  approval. 

CBOE  commenced  the  pilot  in  45 
stocks  on  July  1, 1996,  and  gradually 
extended  it  to  additional  classes  xmtil, 
on  July  17,  1996,  the  system  was  in 
effect  for  all  classes  of  equity  options 
traded  on  the  Exchange.  The  Exchange 
believes  the  results  are  promising,  but 
does  not  believe  it  has  had  sufficient 
experience  with  the  operation  of  the 
system  on  a  floor-wide  basis  to  assess 
whether  to  request  permanent  approval 
of  the  system.  The  Exchange  is 
preparing  the  report  that  will  assist  it, 
and  the  Commission,  in  evaluating  the 
operation  of  the  system  during  the  pilot. 
In  order  to  provide  some  additional  time 
to  evaluate  the  operation  of  the  system 
and  to  prepare  its  report,  the  Exchange 
is  requesting  approval  to  operate  the 
pilot  for  an  additional  15-day  period.  At 
the  end  of  that  period,  CBOE  will  make 
a  decision  whether  to  request 
permanent  approval.  If  the  Exchange 
requests  permanent  approval,  it  will  do 


^  See  Securities  Exchange  Act  Release  No.  37380 
Oune  28, 1996)  (SR-CBOE-96-37)  ("News 
Monitoring  Pilot  Approval  Order"). 


so  by  submitting  a  proposed  rale  change 
pursuant  to  Section  19(b)(2)  of  the  Act, 
The  filing  will  be  accompanied  by  a 
report  of  the  Exchange's  experience 
with  the  pilot,  and  may  include  a 
request  to  extend  the  pilot  while  the 
request  for  permanent  approval  is  under 
consideration. 

CBOE  beheves  that  the  15-day 
extension  of  the  pilot  requested  herein 
is  consistent  with  the  objectives  of 
Section  6(b)(5)  of  the  Act,  in  that  it  will 
enable  the  Exchange  and  the 
Commission  to  evaluate  a  system 
designed  to  assure  that  option  orders  are 
executed  at  fair  prices  in  the  event  of 
significant  news  aimouncements,  which 
is  in  the  interest  of  promoting  just  and 
equitable  principles  of  trade  and 
protecting  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  sohcited 
or  received  with  respect  to  the  proposed 

rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  tor 
Cxjmmission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and,  in 
particular  the  requirements  of  Section 
6(b)(5)  thereunder. 

The  Commission  believes  that  the 
Exchange's  proposal  provides  a 
reasonable  means  to  complete  its 
evaluation  of  a  system  to  address 
pending  news  announcements  after  the 
close  of  trading  in  the  primary  market 
for  the  underlying  securities.  The 
Commission  notes  that  the  Exchange 
has  not  reported  any  significant 
problems  with  the  operation  of  the 
system  to  date,  and  that  a  15-day 
extension  of  the  pilot  to  complete  its 
evaluation  of  the  system  is  appropriate. 

As  noted  in  the  News  Monitoring 
Pilot  Approval  Order,  CBOE  intends  to 
evaluate  the  pilot  in  several  respects  to 
determine  if  it  wants  to  implement  the 


system  on  a  permanent  basis.*  The 
Exchange  will  provide  the  Commission 
vnth  the  analysis  of  the  pilot. 

The  Commission  finds  good  cause  for 
approving  this  proposed  rule  change  on 
an  accelerated  basis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Registor. 
Specifically,  the  Commission  beheves 
that  accelerated  approval  of  the 
proposal  is  appropriate  because  it  is  to 
be  implemented  for  an  additional 
limited  15-day  period  which  will 
provide  CBOE  with  the  time  to  complete 
its  evaluation  regarding  the 
effectiveness  of  the  system. 

Accordingly,  the  Commission  beheves 
that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  to  approve  the  proposed  rule 
change,  as  amended,  or  an  accelerated 
basis. 

rv.  Solicitation  of  Comments    ' 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
{irg\mients  concerning  the  foregoing 
proposed  rule  change.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  insp>ection  and  copying  in 
the  Commission's  PubUc  Reference 
SecUon,  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  Copies  of  such 
filing  wrill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-96-53  and 
should  be  submitted  by  August  28, 
1996. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-96-53),  is  hereby  approved  for  an 
additional  15-day  pilot  period  expiring 
on  August  14, 1996.  on  an  accelerated 
basis. 


*The  additional  15-day  period  commences  on 
)uly  31 ,  1996  and  expires  at  3:10  p.m.  central  time 
on  August  14,  1996.  Any  request  for  an  extension 
of  the  pilot  period  or  request  for  permanent 
approval  of  the  system  would  have  to  be  submitted 
to  the  CommissioD  pursuant  to  Section  19(b)(2)  of 
the  Act 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
tiutnontv  '^ 

Mar^^aret  H.  McFariand 
l^put\-  Secrvtar, 

IFR  Do<    96-J0085  Filed  8-6-96;  8:45  am) 
WLUNO  cooe  Mi»-ai-M 


DEPARTMENT  OF  TRANSPORTATION 

Ottlc©  of  the  Secretary 

[Docket  OST -96-965;  Order  96-8-3] 

Application  of  Air  4000,  Inc..  for 
issuance  of  Certificate  Authority 

AGENCY:  Department  of  rransportation. 
ACTION:  Notice  of  order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  findhig  Air  4000, 
Inc..  fit.  willing,  and  able,  and  (2) 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
scheduled  interstate  passenger  air 
transportation 

DATES:  Persons  wishing  to  file 
ob)ections  should  do  so  no  later  than 
August  19.  1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-95-965  and  addressed  to  the 
Documentarv  Services  Division  (C-55, 
Room  Pl.~40l).  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW, 
Washington.  D.C.  20590  and  should  be 
served  upon  the  parties  listed  in 
.\ttachment  .^  to  ;hf  iirder 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lames  A.  Lawyer,  Air  Carrier  Fitness 
Division  (X-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SVV.  Washington,  D.C. 
20590. (202)  36&-1064. 

Dated.  August  2.  1996. 

Charles  .\.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  96-20146  Filed  8-6-96;  8:45  am] 

BIUMQ  COOE  4no-a2-p 


Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Chicago  Midway  Airport,  Chicago,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  IX)T. 
action:  Notice  of  intent  to  rule  on 

application. 


» 17  CFR  200.3O-3(aHl2). 


SUMMARY:  The  FAA  proposes  to  rule  and 
mvites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Chicago  Midway 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990)  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  6, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue,  Room  201,  Des  Plaines,  IL 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Hugh  P. 
Murphy,  Acting  Commissioner  of  the 
City  of  Chicago  Department  of  Aviation 
at  the  following  address:  O'Hare 
International  Airport,  P.O.  Box  66142, 
Chicago,  IL  60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  part  15R 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  H.  Yates,  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue,  Room  201,  Des  Plaines, 
IL  60018,  (847)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORIKUTION:  The  FAA 
proposes  to  rule  and  Invites  public 
comment  on  the  application  to  Impose 
and  use  the  revenue  firom  a  PFC  at 
Chicago  Midway  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  22, 1996,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  aty  of  Chicago  Department  of 
Aviation  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  appUcation,  in  whole  or 
in  part,  no  later  than  October  25. 1996. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  96-05-C- 
MDW. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date: 
September  1, 1993. 


Revised  estimated  charge  expiration 
date:  November  1,  2020. 

Total  estimated  PFC  revenue: 
$202,567,506. 

Brief  description  of  proposed  projects: 
Projects  to  Use  PFC — West  Ramp 
Service  Road;  Taxiwav  13C/31C; 
Taxiway  4L/22R;  Runway  4Ry22L 
Reconstruction.  Projects  to  Impose  and 
Use  PFC — School  Soundproofing; 
Residential  insulation;  Miscellaneous 
Parcel  .Acquisition;  .Mrfield  Lighting 
Vault  and  Emergency  Power  Generator 
Relocation;  Miscellaneous  Equipment 
Acquisition. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs.  Air  Taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  ?.\A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  m  person  at  the  City  of 
Chicago  Department  of  .-Aviation. 

Issued  in  Des  Plaines,  Illinois  on  July  31. 
1996 
Benito  De  Leon, 

Manager.  Planning/Programming  Branch, 
Airports  Division.  Great  Lakes  Region. 
[FR  Doc.  96-20154  Filed  8-6-96;  8:45  am] 

BtLUNQ  COOE  4910-13-M 


Notice  of  Intent  To  Rule  on  Request  To 
Amend  an  Approved  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Dayton  International  Airport 
and  Use  PFC  Revenue  at  Dayton 
international  Airport  and  Dayton- 
Wright  Brothers  Airport,  Dayton,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on  a 
request  to  amend  an  approved  PFC 
application. 

SUMMARY:  The  F.\A  proposes  to  rule  and 
invites  public  comment  on  the  request 
to  amend  the  approved  application  to 
impose  a  PFC  at  Dayton  International 
Airport  and  use  the  PFC  revenue  at 
Dayton  International  and  Dayton-Wright 
Brothers  .Airport  under  the  provisions  of 
the  Aviation  Safetv  and  Capacity 
Expansion  Act  of  1990  (Title  IX "of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  6.  1996 
ADDRESSES:  Comments  on  this  request 
may  be  mailed  or  deUvered  in  triplicate 
to  the  FAA  at  the  following  address: 


UMI 


Federal  Register  /   Vol.  61,  No.  153  /  Wednesday,  August  7,  1996  /  Notices 


41199 


Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Roy  A. 
Williams.  Director  of  Aviation  of  the 
city  of  Dayton,  Ohio  at  the  following 
address:  Dayton  International  Airport, 
Room  304,  Terminal  Building,  Vandalia, 
Ohio  45377. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of 
Dayton  under  section  158.37(b)  of  Part 
158 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  C.  King,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313-487- 
7293).  The  request  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  request  to  amend  the 
application  to  impose  PFC  revenue  at 
Dayton  International  Airport  and  use 
PFC  revenue  at  Dayton  International 
and  Da\1on-\Vright  Brothers  Airports 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  25,  1996,  the  FAA  received 
the  request  to  amend  the  application  to 
impose  and  use  PFC  revenue  from  a  PFC 
Application  submitted  by  the  City  of 
Dayton,  Ohio,  within  the  requirements 
of  section  158.37(b)  of  Part  158.  The 
FAA  will  approve  or  disapprove  the 
amendment,  no  later  than  October  23, 
1996. 

The  following  is  a  brief  overview  of 
the  request: 

PFC  amendment  number.  94-02-C- 
01-DAY. 

Proposed  increase  in  the  total 
estimated  PFC  revenue:  From 
$23,467,251  to  $34,013,834. 

Proposed  altered  description  of 
approved  projects:  Delete  Rehabilitation 
of  Rtinways  18-36  and  6L-24R  from  the 
"Airfield  Pavement  Rehabihtation" 
Project;  delete  the  "Planning  for 
Extension  of  Runway  6R-24L"  Project; 
delete  the  "Runway  Deicing  Fluid 
Storage  Tank"  Project;  delete  the 
"Security  Gate  Improvements"  Project; 
delete  the  "Security  Vehicle 
Replacement"  Project;  and  delete  the 
Runway  Rehabilitation  from  the 
"Airfield  Improvements  at  Dayton- 
Wright  Brothers  Airport"  Project. 


Any  person  may  inspect  the  request 
in  person  at  the  Y.\.\  office  listed  above 
under  FOR  FURTHER  INFORMATIOH 
CONTACT. 

in  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Qty  of 
Dayton,  Ohio. 

Issued  in  Des  Plaines,  Illinois,  on  July  31, 
1996. 

Benito  De  Leon. 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[PR  Doc.  9fr-20156  Filed  8-6-96;  8:45  am) 

BILLING  CODE  4910-19-M 


Notice  of  Intent  To  Rule  on  Appiication 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  James  M  Cox- 
Dayton  Internationa!  Airport,  Dayton, 
OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
actkdn:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  James  M.  Cox-Dayton 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  6,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East.  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Roy  Williams, 
Director  of  Aviation  of  the  city  of 
Dayton,  Ohio,  at  the  following  address: 
James  M.  Cox-Dayton  International 
Airport,  Terminal  Building,  Vandalia, 
Ohio  45377. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of 
Dayton  under  §158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  LawTence  C.  King,  Program 
Manager,  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111 
(313-487-7293).  The  application  may 


be  reviewed  in  person  at  this  same 
location 

SUPPLEMENTARY  iNf ORMAtkdn:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  firom  a  PFt  at  James  M.  Cox- 
Dayton  International  Airjxjrt  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158), 

On  July  23, 1996,  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  the  city  of 
Dayton,  Ohio,  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  apphcation, 
in  whole  or  in  part,  no  later  than 
October  23, 1996. 

The  following  is  a  brief  overview  of 
the  apphcation: 

PFC  Application  No.:  96-03-U-OO- 
DAY. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  October 
1. 1994. 

Estimated  charge  expiration  date: 
October  1,  2001, 

Total  approved  net  PFC  revenue: 
$23,467,251.00. 

Brief  description  of  proposed 
project(s):  PFC  13— Central  Aircraft 
E)eicing  Area, 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimaents  germane  to  the 
application  in  person  at  the  city  of 
Dayton.  Ohio. 

Issued  in  Des  Plaines,  Illinois,  on  July  31, 
1996. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[PR  Doc,  96-20155  Filed  8-6-96;  8:45  am) 

BIUJNQ  CODE  4910-13-M 


Federal  RaHroac  Adm'mstration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  Sections 
211.9  and  211,41  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compUance  from 
certain  requirements  of  Federal  railroad 
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safety  regulations.  The  individual 
petition  is  described  below,  including 
the  parties  seeking  rehef,  the  regulatory 
provisions  involved  and  the  natiue  of 
the  relief  being  requested. 

National  Railroad  Passenger 
Corporation  (Waiver  Petition  Docket 
Number  H-96-1) 

The  .National  Railroad  Passenger 
Corporation  (Amtrak)  seeks  a  waiver  of 
compliance  under  Part  211.51,  Tests,  to 
allow  them  to  develop,  implement,  and 
test  technology  designed  to  prevent 
train  collisions  and  overspeed 
violations. 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  has  initiated  a 
pilot  program  to  develop,  install,  test, 
demonstrate,  and  finally  place  in 
revenue  service  a  communications 
based  tram  control  system  in  Amtrak's    " 
Detroit  to  Chicago  Corridor.  This  train 
control  svstem,  referred  to  as  "High 
Speed  Positive  Train  Control  System" 
(HS/PTC)  is  designed  to  prevent  train 
collisions  and  overspeed  violations,  to 
provide  fail-safe  advance  start  for 
highway  crossing  warning  systems,  to 
provide  capability  for  delivering 
selected  highway  crossing  "health" 
conditions  to  approaching  trains,  and  to 
provide  protection  for  temporary  track 
obstructions  and  slow  orders. 

The  initial  installation  for  test 
purposes  is  being  installed  between 
Signal  175  (east  of  Dowagiac.  MI)  and 
Signal  195  (west  of  Niles,  MI). 
Concurrent  with  testing  in  this  20  mile 
"test  bed",  the  first  phase  will  be 
extended  to  Signal  156  (east  of  Lawton. 
MI)  and  to  Signal  205  (west  of  Dayton, 
.MI),  a  total  distance  of  approximately  49 
miles.  Phase  2  will  extend  the  system 
westward  to  Signal  216  (east  of  New 
Buffalo,  MI)  and  eastward  to  Signal  145 
(west  of  Kalamazoo.  MI).  An  extension 
to  "BO'  Interlocking,  just  east  of 
Kalamazoo  is  now  being  planned, 
adding  two  additional  miles  to  the 
territory,  for  a  total  distance  of  73  miles. 

The  initial  test  bed  will  include  two 
controlled  sidings  and  four 
interlockmgs:  CP178,  CP180,  CPl9a. 
and  CP192.  The  first  phase  will  include 
the  initial  test  bed  plus  three  additional 
controlled  sidings  and  six  additional 
interlockings:  CP160,  CP161,  CP171. 
CPl  72,  CP200.  and  CP202.  for  a  total  of 
five  controlled  sidings  and  ten 
interlockings.  The  second  phase  will 
include  two  additional  controlled 
sidings  and  three  additional 
interlockings.  CP147,  CP211.  and 
CP213.  for  a  total  of  seven  controlled 
sidings,  and  thirteen  interlockings  on  a 
contiguous  73  mile,  basically  single 
track  line. 


The  HS/PTC  uses  the  existing  signal 
system  as  a  basis  for  determining 
availability  of  track  sections  and  routes. 
This  signal  status  information  will  be 
transmitted  to  approaching  trains  by 
ATCS  (900  MHZ)  data  radio.  Wayside 
interface  units  are  being  installed  at  all 
signal  locations,  control  points  and 
grade  crossings  to  monitor  the  signal 
aspects,  monitor  track  and  switch 
statuses,  and  provide  advance  start 
control  as  well  as  monitoring  of  the 
grade  crossing  warning  systems. 
Selected  wayside  locations  will  also 
function  as  servers  to  collect  data  from 
adjoining  locations  through  a  wayside 
LAN,  and  communicate  with  trains.  The 
servers  will  also  be  in  communication 
with  the  central  control  facility  over  the 
OfBce-Wayside  Link  (OWL).  The 
wayside  LAN  utilizes  low  power  spread 
spectrum  radios  also  in  a  portion  of  the 
900  MHZ  spectnmi.  The  OWL  will 
utihze  an  existing  communications 
cable. 

The  HS/PTC  is  being  overlaid  upon 
the  existing  signal  system,  taking 
advantage  of  the  vital  safety  logic 
already  built  into  the  signal  system.  The 
signal  system  with  interlockings  at  the 
controlled  sidings,  and  full  automatic^ 
block  signal  protection  for  both 
opposing  and  following  moves,  is 
operated  as  a  traditional  "CTC"  system, 
controlled  from  Michigan  City  Indiana. 
Electronic  coded  D.C.  track  circuits  are 
used  for  train  detection  and  for  block 
and  traffic  control. 

The  HS/PTC  system  is  based  upon  tfae 
"ITCS"  (Incremental  Train  Control        I 
System)  developed  by  Harmon 
Industries,  Inc. 

Amtrak  has  three  requests  in 
connection  with  this  project.  In  request 
No.  1  Amtrak  requests  FRA  permission! 
to  operate  non-revenue  test  trains  at 
speeds  in  excess  ef  79  mph,  not  to 
exceed  1 10  mph,  for  test  and 
demonstration  purposes  only,  with  the 
following  conditions  proposed  by 
Amtrak; 

1.  The  portion  of  the  test  track 
between  CP  192  (Niles,  MI)  and  Signal 
175  (east  of  Dowagiac,  MI)  will  meet 
Class  5  requirements  for  speeds  up  to  90 
mph  and  Class  6  requirements  for 
speeds  exceeding  90  mph. 

2.  Speeds  in  the  80  mph  to  110  mph 
range  will  be  limited  to  that  portion  of 
the  single  main  track  between  CP192 
and  Signal  175  imtil  Amtrak  and  FRA 
are  fully  satisfied  that  the  HS/PTC 
under  test  meets  all  of  Harmon's, 
Amtrak's  and  FRA's  safety 
requirements. 

3.  AU  test  trains  operating  over  79 
mph  in  this  area  will  be  protected  by  an 
absolute  block  to  the  front  of  the  train. 
Westward  trains  will  have  a  clear  track 


from  Signal  175  to  Signal  195  with 
routes  over  normal  switches  lined  and 
locked  at  CPs  178.  180,  190,  and  192 
before  the  train  is  given  authority  to 
exceed  79  mph  and  before  it  passes 
Signal  175.  Eastward  trains  will  have  a 
clear  track  from  CP192  to  CPl  71  with 
routes  over  normal  switches  lined  and 
locked  at  CP's  192.  190,  180,  178  and 
172  before  the  train  is  given  authority  to 
exceed  79  mph  and  before  it  passes 
CP192. 

4.  No  train  will  be  allowed  to  move 
on  adjacent  tracks  during  a  high  speed 
test  or  demonstration  run.  Controlled 
sidings  between  CPl  78  and  CP180  and 
between  CP190  and  CP192  will  either  be 
clear  of  trains  or  trains  will  be 
instructed  not  to  move  during  a  test  run 
on  the  adjacent  main  track  at  any  speed 
exceeding  79  mph. 

5.  All  public  nighway  grade  crossings 
will  be  properly  protected  by  flag 
protection  or  by  a  minimimi  crossing 
warning  time  of  20  seconds.  Private 
grade  crossings  will  be  closed, 
temporarily  blocked,  flagged,  or 
protected  by  stop  signs  and  a  specially 
designed  indicator. 

6.  Permission  granted  imder  Request 
No.  1  will  expire  upon  placing  the  first 
section  of  this  HS/PTC  in  regular 
revenue  service  as  a  fully  accepted  train 
control  system. 

Request  No.  2 

Amtrak  requests  that  FRA,  during  the 
interim  test  period,  not  view  the  HS/ 
PTC  system  under  test  as  a  valid  train 
control  system  within  the  scope  of  Title 
49  CFR,  Parts  216,  217,  218,  229,  233, 
235,  236  or  240.  This  request  is  made 
with  the  following  conditions  to  be 
provided  by  Amtrak: 

1.  The  HS/PTC  system  wrill  not  be 
"turned  on"  for  an  equipped  regular 
revenue  train  operating  through  the  test 
area  unless  the  engineer  is  accompanied 
by  a  qualified  Amtrak  manager,  and 
then  only  for  the  purpose  of  developing 
data  on  the  system  and/or  for 
preUminary  training  purposes. 

2.  Except  as  provided  in  Condition 
No.  1,  the  HS/PTC  will  be  "turned  on" 
only  for  test  and  demonstration  runs. 
.\ny  such  runs  exceeding  79  mph  will 
meet  Conditions  1  through  5  proposed 
under  Request  No.  1. 

3.  Permission  granted  under  Request 
No.  2  would  expire  upon  placing  the 
first  section  of  this  HS/PTC  in  regular 
revenue  service  as  a  fully  accepted  train 
control  system.  At  this  time,  all 
applicable  Title  49  CFR  Part.s  would 
become  effective.  The  termination  of  the 
interim  test  period  as  outlined  above 
would  coincide  with  full  revenue 
implementation  of  the  first  portion  of 
the  HS/PTC.  This  would  follow  hill 
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assurance  by  Harmon,  Amtrak  and  FRA  . 
that  the  system  meets  all  Hainnon, 
Amtrak  and  FRA  safety  requirements. 

^fouest  No.  3 

Amtrak  requests  r?A  Safety 
representation  and  full  involvement  in 
all  phases  of  the  test  program. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  i>eriod  and 
specify  the  basis  for  their  request. 

All  commimications  concerning  this 
proceedings  should  identify  the 
proceeding  should  identify  the 
appropriate  docket  nimiber  (e.g..  Waiver 
Petition  Docket  Number  H-96-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

Communications  received  within  30 
days  of  pubUcation  of  this  notice  will  be 


considered  by  FHA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
uiiSinfss  hours  (9  a.m.-5  p.m.)  in  Room 
8201,  Nassif  Buildir.g,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  2058C. 

Issued  in  Washington,  D.C.  on  August  1, 
1996 

Phil  Olekizyk, 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  96-20149  Filed  8-6-96;  8:45  am) 
BH.UNO  CODE  4*1(MI6-P 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Matenals  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  aim  bpeciai  rrograiiib 
Administration,  DOT. 
ACTION:  List  of  Apphcants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  appUcation 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 


Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  foUows:  1 — ^Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
airCTaft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 

or  before  Sentember  6,  1996. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  nimiber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  appUcation  number. 

FOR  FURTHER  INFORM*-"  ON  CON"  ACT: 
Copies  of  the  appni^^iiuus  asc  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street,  SW.  Washington,  DC. 


New  Exemptions 


Application  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


11715-N 


11717-N 


CPC  Specialty  MarVets,  Indian- 
apolis, IN. 

Matheson        Gas        Products, 
Secaucus,  l^. 


49  CFR  172.101  

49  CFR  1 73.301  (i)(j) 


11720-N 
11721-N 
11722-N 
11724-N 

11725-N 
11733-N 

11734-N 


Shell  Oil  Products  Co.,  Houston, 
TX. 

The  Colenan  Co.,  Inc.,  Wichita, 
KS. 

Citergas  S.A.,  86400  Civray,  FR 


Sea-Land   Service,    Inc.,    Char- 
lotte, NC. 


Swales  Thermal  Systems,  Belts- 
ville,  MD. 

AKZO    Nobel    Chemicals    Inc., 
Chicago,  IL 


Exxon  Co.,  Houston,  TX 


49  CFR  172.302,  173.121 


49  CFR  178.65-^(c)(1) 


49  CFR  178.36 . 


49  CFR  176.905(c),  176.905(k) 


49  CFR  173.302,  173.304, 
173.34,  173.40,  173.301, 
175.3. 

49  CFR  173.301,  173.302. 
173.302,  173.304,  173.304, 
178.345-1 0(b),  178.345-10(6). 

49  CFR  173.121(a)  


To  auttK>rize  ttie  transportation  in  commerce  of  a  Divi- 
sion 4.2  material  classed  as  ORM-0  consuner  com- 
modity, (mode  1) 

To  authorize  ttie  transportabon  in  commerce  of  non- 
flammable, norvtoxic  compressed  gasses  in  foreign 
made  cylirxJers  from  the  port  of  entry  to  a  conv 
pressed  gas  company  where  the  materials  will  be  re- 
packed into  DOT  authorized  compressed  gas  cyl- 
inders for  shipment  to  domestic  users  ot  ttie  material, 
(mode  1) 

To  authorize  the  transportation  in  commerce  of  various 
Class  3  material  in  MC-306i/MC-406  cargo  tanks  not 
auttx>rized  for  packing  Group  I  material,  (mode  1 ) 

To  auttrorize  ttie  elimination  of  100%  internal  visual  irK 
spection  of  cylinders  for  use  in  transportirig  Division 
2.1  material,  (modes  1,  2,  3,  4) 

To  auttTorize  ttie  transportation  in  commerce  of  non- 
DOT  specification  cylinders  comparat)»e  to  3AX  for 
use  in  transporting  various  gases,  (nxxles  i ,  2,  3) 

To  auttiorize  ttie  transportation  in  commerce  of  motor 
vehicles  to  be  transported  in  ckjsed  freigtit  contairv 
ers,  atx)ve  and  tJelow  deck,  with  up  to  '/« tank  of  fuel 
and  battery  catjles  fully  connected.  (nxxJe  3) 

To  auttx)rize  the  transportaton  in  commerce  of  certain 
norvDOT  specificatwn  packagings  (heat  pipes)  corv 
taining  anhydrous  ammonia,  Division  2.2.  (mode  1) 

To  auttKirize  ttie  transportation  in  commerce  of  various 
Division  5.2  material  in  certain  non-DOT  specification 
cargo  tanks  which  deviate  from  tfie  requirements  for 
Specifrcation  DOT  407  or  DOT  412.  (mode  1) 

To  authorize  reclassifying  of  certain  Class  3,  Packing 
Group  I  mixtures  of  gasoline  and  less  hazardous  pe- 
troleum products  to  Class  3,  Packing  Group  II  for 
transportation  in  MC-306  and  MC-406  cargo  tanks, 
(mode  1) 
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New  Exemptions— Continued 


ApplcatKxi  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

11735-N 

R.D.  Offutt  Co.,  PafV  Papids  MN 

49     CFR      172.200.      172.201, 

To  authorize  the  transportation  of  diesel  fuel  in  *yj^ 

172202.  172.203.  177.817(a). 

cargo  tanks  tor  use  in  farming  cpGrdoon  without  re- 
quired shinp^  Papers,  (mode  1 ) 

11736-W 

Mapico  Inc.,  St  Louis.  MO  

49CFR171.14(a)(iH)  

To  authonze  the  transportation  m  commerce  of  tjiack 

iron  oxide.   Division  4.2,   in   FIBCs  not  to  exceed 

f 

2.500,  lined  paper  bags  meeting  UN5M2,  repulpable 
paper  bags,  and  unlined  paper  bags  not  to  exceed 
55  lbs.  (modes  i,  2,3) 

11737-N 

nifWmhiP'^    Pnlyt<v-hn,r    Irx^^^ff^ 

49  CFR  173244 

To  authonze  the  transportation  in  commerce  of  Division 
4.3  material  in  portatJie  tank  similar  to  the  DOT  51 

Troy.  NY. 

tank,  (mode  1) 

11738-N 

Asniand  Petroleum  Co..  AsNand. 

49  CFR   173.12(a).   173.121(a), 

To  authonze  the  transportation  in  commerce  of  mix- 

.KY. 

173242,  173242. 

tures  of  gasoline  with  various  Packir>g  Group  H  and 
ill  liquid  petroleum  products  and  fuels.  Class  3  in 
MC-306  and  MC-406  cargo  tanks  (mode  1) 

1173&-N 

Oceaneenng     Space     Systefns, 

49  CFR  178.57  

To  authonze  the   manufacture,   mark  and  sale  of  a 

Houstor,  TX. 

-»                   ' 

breathing  and  cooling  system  consisting  of  a  non- 

specifrcation  cylinder,  comparatile  to  a  DOT  Speci- 
fication 4L  cylinder,  containing  a  Division  2.2  mate- 
nal.  (rrxxles  1.  2.  3,  4,  5) 

11740-N 

Mortor-         niHrnational,        Inc., 

49  CFR  171.14,  172.101  

To  authorize  the  transportation  in  commerce  of  airtiags 
as  Propellant  explosives,  solid  Division  i  3C  under 

Ogder   JT. 

• 

packaging  method  E-22  (a)  (b)  and  (c)  without  re- 
applying for  packaging  approval  pnor  tc  each  ship- 
ment, (nxxje  4) 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  tX],  on  August  1, 
1996 

].  Suzanne  Hedgepeih, 

Director,  Office  of  Hazardous  Materials 

Exemptions  and  Approvals. 

(FR  Doc.  96-20147  Filed  8-6-96;  8:45  am) 

BILLING  CO0€  4910-40-411 


Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  tor  Modification 
of  Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
-Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 


applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  die  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Ragister  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
as  described  in  footnotes  to  the 
application  number.  Application 


numbers  with  the  suffix  "M"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 

or  before  August  22,  1996. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOB  FURTHER  INFORMATION: 
Copie.s  or  tne  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW,  Washington,  DC. 


AppMcation  No. 


98"9-M  .. 

108,^0-M 

•  •  02^M 

n651-M 

11558-M 

••685^-M 

11706-M 

11730-M 


Applicant 


Hallitxjrton  Energy  Services,  Duncan,  OK ' 

Anderson  Products  Inc..  Haw  River,  NC^  

Mass  Systems  Inc.,  Baldwin  Park,  CA^  „ 

Bayer  Corp.,  PittstKirgh,  PA* 

Art)el  Fauvet  Rail,  Douai,  FR* 

American  Pyrotechnics  Assoc.,  Chestertown,  MD" 

URS  Consultants.  Inc.,  Denver,  CO'^  

USMX,  Inc.,  Lakewood,  CQs 


Renewal  of 
exemption 


9819 
10870 
11025 
11651 
11658 
11685 
11706 
11730 


'  To  modify  the  exemption  to  provide  for  cargo  vessel  as  an  additional  mode  of  transportation  for  use  in  transporting  Class  3  liquids  and  Class 
8  liquids  n  non-DOT  specification  stainless  steel  portable  tanks. 
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2  To  modify  the  exemption  to  provide  (or  cargo  vessel  as  an  additional  mode  of  transportation  for  shipment  of  glass  arrpoules  within  a  ^ber- 
board  tx)x. 

3  To  mocSfy  the  exemption  to  provide  for  an  additional  norvDOT  specification  40  cut)ic  inch  welded  stainless  steel  pressure  vessel  rated  for  a 
service  pressure  for  3000  psig. 

*To  reissue  exemption  originally  issued  on  an  emergency  basis  for  transportation  in  commerce  of  self-heating  solid,  organic,  division  42  mate- 
rial in  non-DOT  specification  sift-proof  cargo  tanks. 

5  To  nxxlify  the  exemption  to  provide  for  additional  norv-DOT  specification  IMO  Type  5  portable  tanks  for  use  in  transporting  certain  Diviskxi  2.1 
and  2.2  gases. 

^  To  reissue  the  exemption  originally  issued  on  an  emergency  tjasis  to  authorize  the  shipment  of  approved  fireworks  devices  classed  as  Divi- 
sion 1.3G  or  1.4G  explosives  that  have  an  approved  electric  match  (igniter)  attached  to  the  device. 

^To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  transportation  for  final  disposition  of  drums  containing  hazardous 
waste,  solid  n.o.s.,  Class  9. 

8  To  reissue  exemption  originally  issued  on  an  emergency  basis  from  the  quantity  limitations  applicatjle  to  packages  carried  by  cargo  aircraft 
for  Division  5.1 ,  6.1  and  Class  8  hazardous  materials  for  air  transportation. 


Application  No. 


Applicant 


Parties  to 
exemption 


3004-P  .... 
3142-P  .... 
3142-P  .... 
3549-P  .... 
3549-P  .... 
3549-P  .... 
3549-P  .... 
4588-P  .... 
5022-P  .... 
5704-P  .... 
5948-P  .... 
6658-P  .... 
6658-P  .... 
6691-P  .... 
6929-P  .... 
6962-P  .... 
6962-P  .... 
6985-P  .... 
6985-P  .... 
7269-P  .... 
7835-P  .... 
7835-P  .... 
7835-P  .... 
7835-P  .... 
7835-P  .... 
8009-P  .... 
8307-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8451-P  .... 
8453-P...: 
891 5-P  .... 
9184-P  .... 
9184-P  .„. 
9248-P  .... 
9275-P  .... 
9549-P  .... 
9723-P  .... 
9723-P  .... 
9723-P  .... 
9723-P  .... 
974 1-P  .... 
974 1-P  .... 
9769-P  .... 
9769-P  .... 
9769-P  .... 
9769-P  .... 
10049-P.. 
10067-P  .. 


Lockheed  Martin  Aeronautical  Systems,  Marietta,  GA  

Sandia  National  Latxjratories,  Albuquerque,  NM  

Los  Alamos  National  Laboratory,  Los  Alamos,  NM 

Mason  &  Hanger  Corporation,  Amarillo,  TX  

EG&G  Mound  Applied  Technologies,  Miamisburg,  OH 

Sandia  National  Laboratones,  Albuquerque,  NM  

Los  Alamos  Natkjnal  Latxiratory,  Los  Alanrvis.  NM „. 

Mason  &  Har)ger  Corporation,  Amarillo,  TX  

Sandia  National  Laboratories,  Albuquerque,  NM  

Tri-State  Motor  Transit,  Irip.,  Joplln,  MO 

Lockheed  Martin  Idaho  Technologies  Company,  Idaho  Falls.  ID  . 

Mason  &  Hanger  Corporation,  Amarillo,  TX  

Sandia  National  Laboratories,  Altxiquerque,  NM  

Medical-Techncal  Gases.  Inc.,  Medford,  MA 

Sandia  National  Latxvatories,  Altxjquerque,  NM  

SarxSa  National  Latxxatories,  Altxiquerque,  NM  

Los  Alanxjs  National  Latx)ratory,  Los  Alamos,  NM 

Mason  &  Hanger  Corporatkxt,  AmariHo,  TX  .. 

Sandn  National  Latxyatories,  Altxx^uerque,  NM  

Mason  &  Hanger  Corporation,  AmariHo,  TX  

Alameda  Ctiemical,  Nainpa/Boise,  ID 

Alameda  Chemical.  Ptwerw,  AZ 

Alameda  Chemical,  Oakland,  CA 

Alameda  Chemcal,  Camarilk),  CA „ 

Alameda  Chemical,  Sacramento,  CA  

County  Sanitation  Districts  of  Los  Ar>geles  County,  Whittier.  CA 

Sandia  National  Laboratories,  Albuquerque.  NM  

EG&G  Mound  Applied  Technologies,  Miamisburg,  OH 

Mason  &  Hanger  Corporation.  Amarillo,  TX  

Lawrence  Livernxjre  National  LatKxatory,  Livermore,  CA 

Radian  International  LLC,  Austin,  TX  

General  Electric  Aircraft  Engines,  Cincinnati,  OH  

Lockheed  Martin  Vought  Systems  Corporation,  Dallas  TX  

Cambridge  Isotope  Latwratories,  Andover,  MA .'. 

Sandia  National  Latxsratories,  Albuquerque,  NM  

Lockheed  Martin  Idaho  Technologies  Company,  Idafio  Falls,  ID  . 

ICI  Explosives  Environmental  Company,  Valley  Forge,  PA  

Cartridge  Actuated  Devices,  Inc.,  Byram,  NJ  

Hughes  Defense  Communcations,  Fort  Wayne,  IN 

TrVState  Motor  Transit,  Inc.,  Joplin,  MO 

Los  Alamos  National  Laboratory,  Los  Alamos,  NM 

Dyna-Blast,  Inc.,  Nortonville,  KY 

E.l.  Dupont  De  Nemours  &  Company,  Inc.,  Wilmington,  DE  .» 

Elkem  American  Carbide  Company,  Ashtatxila,  OH „.. 

Midwest  Cart)kJe,  Pryor,  OK 

Reaction  Products,  Los  Angeles,  CA 

Gueriain,  Inc.,  Piscataway,  NJ  _ 

Advanced  Pipe  Recovery  Systems,  Inc.,  MiBsap  TX 

Midwest  Transport,  Inc.,  Menomonee  Falls,  Wl  

Amencan  Ecology  Transportation,  Pasadena,  TX „ 

Cactus  Vacuum  Tr\xk  Service,  Inc.,  Grand  Prairie,  TX 

Bealine  Service  Company,  Inc.,  Pasadena,  TX _ 

International  Trade  Partners,  Inc..  Medley,  FL 

Lockheed  Martin  Idaho  Technologies  Company,  Idaho  Falls,  ID  . 

American  Ecotogy  Transportation,  Pasadena,  TX „ 

Tri-State  Motor  Transit,  Inc.,  Joplin,  MO 

Cactus  Vacuum  Tmck  Servce,  Inc.,  Grarxf  Prairie.  TX 

Beaiine  Servk»  Company,  Inc.,  Pasadena,  TX 

Endert>y  Gas,  Inc.,  Gainesville,  TX .. 

Sandia  National  Lat)oratories,  Albuquerque,  NM  


3004 
3142 
3142 
3549 
3549 
3549 
3549 
4588 
5022 
5704 
5948 
6658 
6658 
6691 
6929 
6962 
6962 
6985 
6985 
7269 
7835 
7835 
7835 
7835 
7835 
8009 
8307 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8451 
8453 
8915 
9184 
9184 
9248 
9275 
9549 
9723 
9723 
9723 
9723 
9741 
9741 
9769 
9769 
9769 
9769 
10049 
10067 
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Application  No. 


029 1-P 
030O-P 
0307-P 

0365-P 
0365-P 
053&-P 
0636-P 
0536-P 
0536-P 
0594-P 
0694-P 
0694-P 
0594-P 
0594-P 
0594-P 
0594-P 
0594-P 
0885-P 
0885-P 
0933-P 
0933-P 
1055-P 
n53-P 
1153-P 

n53-P 

1198-P 

1197-P 
1230-P 
1294-P 
1294-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1373-P 
1406-P 
1405-P 
1416-P 
1458-P 
1575-P 
1575-P 
1588-P 
158&-P 
158a-P 
158&-P 
1624-P 

i«e4-p 

1624-P 
1624-P 
1624-P 
1 624-P 
1 624-P 
1624-P 
1624-P 

ie24-p 

1624-P 

1 624-P 
1624-P 
1624-P 


Applicant 


Eurotainer  SA,  Paris,  France  

Sandia  National  Laboratories,  Albuquerque,  NM  ...„~^„ . 

Et  Atocherr-  Morth  America,  Inc.,  Granger,  WY  . 

Sandia  National  Latxxatories,  Albuquerque,  NM  „ _..... 

LocKneed  Martin  Utility  Services  (LMUS),  Bettiesda.  MD  _ 

EG&G  Mound  Applied  Tecrinologies,  Miamisburg.  OH 

Masop  Si  Hanger  Corporation.  AmariHo,  TX  

EG&G  Star  City.  Miamistxirg,  OH „ 

Sandia  National  Laboratories,  Albuquerque,  NM  — , 

Palisade  Constructors,  Inc.,  Palisade,  CO _. —,..—. 

Bogue  Construction,  Inc.,  Fruita,  CO ~..... 

Bnckey  trucking,  Naturita,  CO  _...—. » 

Reams  Construction  Co.,  Naturita,  CO ~..... 

Nieisons.  nc  .  Coftez.  CO  „.,.~-.^.....~.~ — 

Granite  Construction  Company,  Sparks,  NV  „ _. 

MK-Perguson  Company,  Altxx^erque,  NM ~ 

Transystems,  Irx:.,  Great  Falls,  MT „ ^„ 

Mason  &  Hanger  Corporation,  AmariHo,  TX  _........ »..~...^ 

Sandia  National  Laooratones,  Albuquerque,  NM  ^.......„ 

Midwest  ^ranspon.  Inc.,  Menomor>ee  FaHs,  Wl  -... ..... 

TrvState  Motor  Transit,  Inc.,  Joplin,  MO ~ 

Tnumvrate  Environmental,  Inc.,  Somerville,  MA „ 

Clear  Hartxirs  Environmental  Services,  Inc.,  Braintree,  MA  ...„ 

FranKiip  Environmental  Services,  Inc.,  Wrenttiam,  MA  .^ _..._ 

Tnumvirate  Environmental,  Inc.,  Somerville,  MA _ 

Evenson  Exoiosives,  LLC,  Morris,  IL ......................... 

Eurotainer  SA   Pans,  France  

WacKer  Silicones  Corporation,  Adrian,  Ml  u...w&:...rt„.., 

Borervireco  Company.  Inc..  Parrish,  AL 

Ctean  Hartx)rs  Environmental  Services,  Inc..  Braintree,  MA . 

Seacoast  Ccean  Services.  Inc.,  Portland,  ME „ 

Mid-State  Cnemicai  &  Supply  Corp..  Indianapoiis,  IN  ~. 

Taylor  Salt  and  ChertMcal  Company,  Inc.,  Charlotte,  NC 

Industrial  Cnemicals,  IrK.,  Birmingham,  AL 

Van  Waters  i  Rogers,  Inc.,  Kirtdarxl,  WA  ._..... .........._......... 

Chem-vVav  Corporation,  Ctiariotte,  NC  ,....~. 

Independent  C^^emical  Corporation,  Glendale,  NY 

Van  Waters  &  Rogers,  Inc.,  Los  Angeles,  CA _ 

Bums  Chemical,  Inc.,  Charieston,  SC 

Worth  Chemical  Corporation,  Greenstx)ro,  NC  ..........~...~„ 

Pnllaman  Chemical  Corporation,  Martinsville,  VA  „ 

Pioneef  Ctiermcal,  Inc.,  Mesquite.  TX  

VecKndge  Chemical  Company,  Inc.,  Kearny,  NJ 

Slack  Chemical  Company,  Carttiage,  NY „. 

Apperson  Chemicals,  Inc.,  Jacksonville,  FL  „ _. 

Chemical  Services,  Incorporated,  Dayton,  OH 

Chemical  Resources,  incorporated,  Louisville,  KY . 

Chemicals,  Incorporated,  Cincinnati,  OH 

Bonded  Chemicals,  Incorporated,  CdumbuSr  OH 

L  &  H  Technologies,  Chariotte.  NC  

Benco,  Chariotte,  NC  

Lockheed  Martin  Utility  Senrices  (LMUS),  Bettiesda,  MD 

Creative  Products,  Inc.,  Rossville,  IL „ _ -. 

Adco  Servrces,  Inc.,  Tinley  Pari<,  IL 

Adcom  Express,  Inc..  Tinley  Parte,  IL „ „.., 

American  Waste  Industries,  Inc.,  Norfolk,  VA _ 

American  Medical  Disposal,  Oklahoma  City,  OK  _ 

Medihaul,  inc.,  Orkxi,  Ml  _.......™ 

NVISION  Wori<s,  Inc.,  Navesink,  NJ 

PPM  Canada,  Inc.,  Columtiia,  SC  _ „_ »..„ 

United  States  Pollution  Control.  Inc.,  Columbia.  SC  

Bryson  IrxJustrial  Sendees,  Inc.,  Columbia,  SC ... 

Solvent  Services  Company,  Columbia,  SC  „ ».. 

Laidlaw  Environmental  Servk»s  de  Mexk»,  S.A.,  Columbia,  SC 

Laidlaw  Environmental  Sen/ices,  Ltd.,  Columbia,  SC  

Laidlaw  Environmental  Services  (Quebec),  Ltd.,  Colixnbia,  SC 

Laidlaw  Environmental  Services  of  California,  Inc.,  Columbia,  SC 

Laidiaw  Environmental  Services  of  South  Carolir^  Columbia,  SC 

Laidlaw  Environmental  Services  of  Illinois,  Inc.,  Columt)ia,  SC  „ 

Laidlaw  Environmental  Services  of  ChattarKioga,  Columbia,  SC _., 

Laidlaw  Environmental  Servk:es  (North  EasQ,  Inc.,  Columbia,  SC „. 

Laidlaw  Environmental  Servk»s  (Recovery),  Inc.,  Cdiwrbia,  SC 

Laidlaw  Environmental  Servk»s  (TES),  Inc.,  Cokimtjia,  SC 


Parties  to 
exemption 


10291 

10300 

10307 

10365 

10365 

10536 

10536 

10536 

10536 

10594 

10594 

10594 

10594 

10594 

10594 

10594 

10594 

10685 

10885 

10933 

10933 

11055 

11153 

11153 

11153 

11156 

11196 

11197 

11230 

11294 

11294 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11373 

11405 

11405 

11416 

11458 

11575 

11575 

11588 

11588 

11588 

11588 

11624 

11624 

11624 

11624 

11624 

11624 

11624 

11624 

11624 

11624 

11624 

11624 

11624 

11624 
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Application  No. 


Applicant 


Parties  to 
exemption 


11624-P 
11624-P 
11624-P 
11624-P 
11624-P 
11624-P 
11666-P 
11685-P 


Laidlaw  Environmental  Services  (FS),  !nc.,  Columbia,  SC  _ 

Laidlaw  Environmental  Sen/ices  C^VT),  Inc..  Columbia,  SC  

Laidlaw  Environmental  Sen/ices  (TS).  Inc.,  Columbia,  SC  

Municipal  Service  Corporation,  Columbia,  SC 

Laidlaw  Environmental  Services  (TG).  Inc ,  Cotumtxa,  SC  

Laidlaw  Environmental  Sen/ices  of  Bartow.  Inc.,  Columbia,  SC 

SQL  Cartx)n  Corporation,  Charlotte,  NC  — 

National  Fireworks  Association,  Inc.,  Harristxjrg,  PA  _ 


11624 
11624 
11624 
11624 
11624 
11624 
11666 
11685 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exenrption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  ^9  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  August  1, 
1996. 

J.  Suzanne  Hedgepeth, 
Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
IFR  Doc.  96-20148  Filed  8-6-96:  8:45  am] 
BILLING  CODE  491»-6e-M 


SUPP-  S-MEN-A 


mation: 


DEPARTMENT  QP  THE  TREASURY 

-rtema'  Revenue  3e'~*''Ce 

P'-oposeo  CoiifKiior...  Co'-rrr^e'^' 
H^equest  tor  Form  530S 

AGENCY;  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  thp 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A);  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5309,  Apphcation  for  Determination  of 
Employee  Stock  Ownership  Plan. 
DATES:  Written  comments  should  be 
received  on  or  before  October  7, 1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


Title:  Apphcation  for  Determination 
of  Employee  Stock  Ownership  Plan. 
.    OMB  Number;  1545-0284. 

Form  Number:  5309. 

Abstract:  Internal  Revenue  Code 
section  404(a)  allows  employers  an 
income  tax  deduction  for  contributions 
to  their  qualified  deferred  compensation 
plans.  Form  5309  is  used  to  request  an 
IRS  determination  letter  about  whether 
the  plan  is  qualified  under  Code  section 
409  or  4975(e)(7). 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  ofRe\iew.  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
462. 

Estimated  Time  Per  Respondent:  8  hr., 
26  min. 

Estimated  Total  Annual  Burden 
Hours;  3,895. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  Information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comtnents:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  csumate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utihty.  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  26,  1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  96-20023  Filed  8-6-96;  8:45  am) 
BILLINO  CODE  4S3(M>1-U 


Proposed  Collection;  Comment 
Request  for  Forms  W-2,  W-2c,  W-2AS, 
W-2GU,  W-2VI,  W-3,  W-3c.  W-3PR, 
W-3cPR,  and  W-3SS 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Forms 
W-2,  W-2c,  VV-2AS,  W-2GU  W-2VI, 
W-3,  W-3c,  W-3PR.  W-3cPR,  and  W- 
3SS. 

DATES:  Written  comments  should  be 
received  on  or  before  October  7. 1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1311  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW  ,  Washington,  DC  20224. 
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SUPPLEMENTARY  INFORMATION: 

Title:  W-2  (Wage  and  Tax  Statement). 
W-2c  (Statement  of  Corrected  Income 
and  Tax  Amoimts),  W-2AS  (American 
Samoa  Wage  and  Tax  Statement),  W- 
2GU  (Guam  Wage  and  Tax  Statement), 
W-2VI  ^U.S.  Virgin  Islands  Wage  and 
Tax  Statement),  W-3  (Transmittal  of 
Wage  and  Tax  Statements),  W-3c 
(Transmittal  of  Corrected  Income  and 
Tax  Statements),  W-3PR  (Informe  de 
Comprobantes  de  Retencion),  W-3cPR 
(Transmision  de  Comprobantes  de 
Retencion  Corregidos),  and  W-3SS 
(Transmittal  of  Wage  and  Tax 
Statements). 

OMB  Number:  1545-0008 

Form  Number.  W-2,  W-2c,  W-2AS, 
W-2GU.  W-2VI,  W-3,  W-3c.  W-3PR. 
W-3cPR,  and  W-3SS. 

Abstract:  Employers  report  income 
and  withholding  information  on  Form 
W-2.  Forms  W-2AS,  W-2GU  and  W- 
2  VI  are  variations  of  Form  W-2  for  use 
in  U.S.  possessions.  The  Form  W-3 
series  is  used  to  transmit  W-2  series 
forms  to  the  Social  Security 
Administration.  Forms  W-2c,  W-3c  and 
W-3cPR  are  used  to  correct  previously 
filed  Forms  W-2.  W-3  and  W-3PR. 
Individuals  use  Form  W-2  to  prepare 
their  income  tax  returns. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms. 

Type  of  Review:  Extension  of 
currently  approved  collections. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
6,493.883. 

Estimated  Time  Per  Respondent:  16 
hr.  38  min. 

Estimated  Total  Annual  Burden 
Hours:  108,012,710. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  ally  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  vnU 
be  summanzed  and/ or  included  in  the 
request  for  OMB  approval.  All   . 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )uly  29, 1996. 
Ganick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(PR  Doc.  96-20024  Filed  8-6-96;  8:45  am] 

BILUNQ  CODE  483(M>1-U 


Proposed  Collection;  Comment 
Request  for  Form  5713,  and  Schedules 
A,  B,  and  C  (Form  5713) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5713.  and  Schedules  A,  B,  and  C  (Form 
5713). 

DATES:  Written  comments  should  be 
received  on  or  before  October  7,  1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  International  Boycott  Report. 
OMB  Number:  1545-0216. 
Fonn  Number:  5713,  and  Schedules 
A,  B,  and  C  (Fprm  5713). 


Abstract:  Form  5713  and  related 
Schedules  A,  B,  and  C  are  used  by  any 
entity  that  has  operations  in  a 
"boycotting"  country.  If  that  entity 
cooperates  with  or  participates  in  an 
international  boycott,  it  loses  a  portion 
of  the  following  benefits:  The  foreign  tax 
credit,  deferral  of  income  of  a  foreign 
controlled  corporation  (FSC),  deferral  of 
income  of  a  domestic  international  sales 
corporation  (DISC),  or  deferral  of 
income  of  a  foreign  sales  corporation 
(FSC).  The  IRS  uses  Form  5713  to 
determine  if  any  of  these  benefits 
should  be  lost.  The  information  is  also 
used  as  the  basis  for  a  report  to  the 
Congress. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
3,600. 

Estimated  Time  Per  Respondent:  27 
hr.,  30  min. 

Estimated  Total  Annual  Burden 
Hours:  99,026. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  July  29, 1996. 
Gairick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

(FR  Doc.  96-20151  Filed  8-«-96;  8:45  ami 


Proposed  Coilection  Comment 
Request  'or  Form  SS-io 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8846,  Credit  for  Employer  Social 
Security  and  Medicare  Taxes  Paid  on 
Certain  Employee  Tips. 
DATES:  Written  comments  should  be 
received  on  or  before  October  7,  1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Employer  Social 
Security  and  Medicare  Taxes  Paid  on 
Certain  Employee  Tips. 

OMB  Number:  1545-1414. 

Abstract:  Employers  in  food  or 
beverage  establishments  where  tipping 
is  customary  can  claim  an  income  tax 
credit  for  the  amount  of  social  security 
and  Medicare  taxes  paid  (employer's 
share)  on  lips  employees  reported,  other 
than  on  tips  used  to  meet  the  minimiun 
wage  requirement.  Form  8846  is  used  by 
employers  to  claim  the  credit  and  by 
IRS  to  verify  that  the  credit  is  computed 
correctly. 

Current  Actions:  Part  II  of  Form  8846. 
Tax  Liability  Limit,  has  been  revised 


extensively.  All  of  the  computations  are 
now  made  on  the  form  and  in  logical 
order  following  the  provisions  of 
Internal  Revenue  Code  sections  38  and 
45B.  The  revisions  include:  Deleting 
hne  8f,  Orphan  drug  credit  because  it 
expired;  adding  new  line  10.  Alternative 
minimum  tax.  and  new  Une  14.  Enter 
the  greater  of  line  12  or  line  13. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
11.250. 

Estimated  Time  Per  Respondent:  7  hi., 
10  min. 

Estimated  Total  Annual  Burden 
Hours:  80.663. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  wrill 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  wall  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  25, 1996. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  96-20152  Filed  B-6-96;  8:45  ami 
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Office  ot  Thrift  SwC>er*jSior 


[AC-40   C'S  N'c   549S5] 


Chester  Sav< 

niinois'  Appr 

App.:catiC'- 


Gs  t3a~N:   PSB   Chester, 

■va   c'  Cc"  .'e^S'C" 


Notice  is  hereby  given  that  on  July  24, 
1996,  the  Director,  Corporate  Activities, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Chester  Savings  Bank,  FSB,  Chester, 
Illinois,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  apphcation 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street.  N.W.. 
Washington,  DC  20552,  and  the  Central 
Regional  Office.  Office  of  Thrift 
Supervision.  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  August  1, 1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
IFR  Doc.  96-20032  Filed  8-6-96;  8:45  ami 
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IAC-41;  GTS  No.  050531 

Home  Feae'a 

Sav-as 

.1  ^r*  ' 

.-a" 

Associaticr  c 

■  E  C'^    E^ 

w '        '  i 
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Approval  of  C 
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■   ipP' 
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Notice  is  hereby  given  that  on  July  25, 
1996.  the  Director.  Corporate  Activities, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  appUcation  of 
Home  Federal  Savings  and  Loan 
Association  of  Elgin,  Elgin,  UUnois,  to 
convert  to  the  stodc  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street. 
Suite  1300.  Chicago,  IlUnois  60606. 

Dated:  August  1,  1996. 

By  the  OfBce  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

(FR  Doc.  96-20031  Filed  8-6-96;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
Foreign-Traae  Zones  Boa'd 

'DocKet  56-96' 


Foreign-Trade  Zone 


A  kron- 


Canton   Ohi 
Expansion 

Correction 


Area   iipp- cations  for 


In  the  correction  to  notice  document 
96-18257.  appearing  on  page  39695,  in 
the  issue  of  Tuesday,  July  30,  1996,  the 
entry  should  read  as  set  forth  below: 

On  page  37443,  in  the  first  column,  in 
the  fourth  full  paragraph,  in  the  seventh 
line,  "(60  days  from  publication]" 
'iho'il'^  roari  "September  16,  1996". 

Silling  CODE   iiO6-01-O 


FEDERAL  COMMn:. 
COMMISSION 


)NS 


Federal  Register 
Vol.  61.  No.  153 

Wednesday,  August  7,  1996 


47  CFR  Parts  32  and  64 

[CC  Docket  No.  96-150,  FCC  96-309] 

Implementation  of  the 
Telecommunications  Act  of  i995 
Accounting  Safeguards  Under  tne 
Telecommunications  Act  of  1 996 

Correction 

In  proposed  rule  document  96-19563 
beginning  on  page  40161  in  the  issue  of 
Thursday.  August  1.  1996,  make  the 
following  correction; 

On  page  40180,  in  the  2d  column,  in 
the  1st  paragraph,  in  the  10th  £uid  11th 
lines,  "(insert  date  60  days  after 
publication  in  the  Federal  Register.]" 
should  read  "September  30,  1996". 

SILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  TRANSPQPTA  TON 

Coast  Guard 

46  CFR  Parts  10  and  15 
2115-AF23 

Licensing  and  Manning  for  Ott<pers  c' 
Towing  Vessels 

Correction 

In  the  correction  to  proposed  rule 
dociunent  96-15346  appearing  on  page 


36608  in  the  issue  of  Thursday,  July  11, 
1996  the  following  entry  should  read  as 
set  forth  below: 

§  10.463    [Corrected] 

On  page  31345,  in  the  second  column, 
in  §  10.463(b),  in  the  seventh  line 
"10.414"  should  read  "10.424";  and  in 
the  eighth  line  "10,418"  shoOld  read 
"10.418". 

BILUNG  CODE  ''505-01-0 


DEPARTMENT  OF  DEFENSE 

Office  0?  the  Secreta'-y 

Rev! sec  No"-Foreigr;  Overseas  Per 
De:-n  Rate^ 

Correction 

In  notice  document  96-16213 
beginning  on  page  33097  in  the  issue  of 
Wednesday,  June  26,  1996,  make  the 
following  correction: 

On  page  33099,  the  table  is  replaced 
with  the  following: 

BILLING  CODE  1505-01-0 
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(A)    + 

(B) 

=   (C) 

ALASKA:  (CONT'D) 

KETCHIKAN 

05-16--09-15 

86 

72 

158 

05-16-96 

09-16--05-15 

73 

70 

143 

03-01-96 

KING  COVE 

85 

69 

154 

03-01-96 

KING  SALMON 

77 

68 

145 

03-01-96 

KLAWOCK 

05-01—08-31 

97 

96 

193 

05-01-96 

09-01—04-30 

75 

94 

169 

03-01-96 

KODIAK 

79 

68 

147 

03-01-96 

K0T2EBUE 

133 

87 

220 

05-01-93 

KUPARUK  OILFIELD 

75 

52 

127 

12-01-90 

METLAKATLA 

06-01--10-01 

95 

58 

153 

06-01-94 

10-02—05-31 

72 

56 

128 

02-01-94 

MURPHY  DOME 

05-15--09-15 

112 

59 

171 

05-15-96 

09-16--05-14 

70 

55 

125 

03-01-96 

NELSON  LAGOON 

102 

39 

141 

06-01-91 

NOATAK 

133 

87 

220 

05-01-93 

NOME 

86 

67 

153 

05-01-96 

NOORVIK 

133 

87 

220 

05-01-93 

PETERSBURG 

77 

62 

139 

03-01-96 

POINT  HOPE 

99 

61 

160 

12-01-90 

POINT  LAY 

106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADHORSE 

73 

60 

133 

11-01-93 

SAND  POINT 

64 

67. 

131 

08-01-94 

SEWARD 

05-16--08-31 

115 

60 

175 

05-16-96 

09-01--05-15 

83 

57 

140 

03-01-96 

SHUTCGNA"- 

133 

87 

220 

05-01-93 

SITKA  MI.  EDGECOMBE 

- 

04-01--10-31 

94 

58 

152 

04-01-96 

11-01  —  03-31 

83 

57 

140 

03-01-96 

SKAGWAY 

« 

05-16--09-15 

86 

72 

158 

05-16-96 

09-16--05-15 

73 

70 

143 

03-01-96 

SPRUCE  CAPE 

79 

68 

147 

03-01-96 

ST.  GEORGE 

100 

39 

139 

06-01-91 

ST.  MARY'S 

77 

59 

136 

06-01-93 

ST.  PAUL  ISLAND 

62 

63 

125 

10-01-93 

TANANA 

86 

67 

153 

05-01-96 

TOK 

05-01--09-30 

70 

51 

121 

05-01-96 

10-01--04-30 

50 

49 

99 

03-01-96 

UMIAT 

97 

63 

160 

12-01-90 

VALDEZ 

05-01--09-14 

99 

66 

165 

05-01-96 

09-15--04-30 

83 

64 

147 

03-01-96 

WAINWRIGHT 

90 

75 

165 

12-01-90 

(Bulletin  No.  188) 
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(A)    +  (B) 
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=   (C) 
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DATE 


WALKER  LAKE 


82 


54 


136 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  5.  14  and  36 
[FAR  Case  96-305] 
RIN9000AH17 

Federal  Acquisition  Regulation;  Two- 
Phase  Design  Build  Selection 
Procedures 

AGENCIES:  Department  of  Defense  (DOD), 

Cieneral  Services  Administration  (GSA), 
and  National  .\eronautics  and  Space 
Aiinimistration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  Section  4105  of  the  Fiscal 
Year  1996  Defense  Authorization  Act 
which  authorizes  the  use  of  two-phase 
design-build  construction  procedures. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Conunents  should  be  submitted 
on  or  before  October  7, 1996,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submu  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  4  F  Streets.  NW. 
Room  403 7, Washington,  DC  20405. 

Please  cite  F.'KR  case  96-305  in  all  - 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  96-305. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  FAR  Part 
36  to  implement  Section  4105  of  the 
Fiscal  Year  1996  Defense  Authorization 
Act.  Section  4105  adds  Section  2305a  of 
Title  10  U.S.C.  and  Section  303M  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (41  U.S.C.  253m). 
Comments  were  received  in  response  to 
a  Notice  of  Proposed  Rulemaking  that 
was  published  on  February  21,  1996  (61 


FR  6760).  The  proposed  rule  details 
considerations  that  would  be  used  by  a 
contracting  officer  to  determine  whether 
to  use  the  two- phase  design-build 
method  and  describes  the  selection 
procedures.  As  required  by  the  statute, 
the  proposed  rule  limits  the  number  of 
proposals  to  be  considered  in  the 
second  phase  to  no  more  than  five, 
unless  the  agency  determines  that  a 
greater  number  is  in  the  Government's 
interest  and  is  consistent  with  the 
purposes  and  objectives  of  two-phase 
design-build  contracting. 

B.  Regiilatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  reduces  the  cost  of 
proposal  preparation  for  those  offerors 
not  selected  for  Phase  Two.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has,  therefore,  been  prepared.  A  copy  of 
the  IRFA  will  be  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
IRFA  may  be  obtained  from  the  FAR 
Secretariat.  Comments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite  5 
U.S.C.  601,  et  seq.,  (FAR  Case  96-305) 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  tke  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1,  5. 14 
and  36  > 

Government  procurement. 
Dated:  July  31, 1996. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1,  5, 14  and  36  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1, 5, 14  and  36  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  1 -FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Section  1.106  is  amended  by 

revising  the  entry  for  "36  302"  in  the 
OMB  approval  table  to  read  "36.213-2". 

PART  5-PUBLICIZING  CONTRACT 
ACTIONS 

3.  Section  5.204  is  amended  by 
revising  the  first  sentence  to  read  as 

follows: 

5.204    Presolicitation  notices. 

Contracting  officers  shall  publicize 
presolicitation  notices  in  the  CBD  (see 
15.404  and  36.213-2).  *   *   * 

PART  14— SEALED  BIDDING 

14.202-1     [Amended] 

4.  Section  14.202-1  is  amended  by 
revising  the  parenthetical  following  the 
first  sentence  in  paragraph  (a)  to  read 
"(For  construction  contracts,  see  ^ 
36.213-3(a).)" 

5.  Section  14.211  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

14.21 1     Release  of  acquisition  information. 

(a)  Before  solicitation.  Information 
concerning  proposed  acquisitions  shall 
not  be  released  outside  the  Government 
before  solicitation  except  for 
presolicitation  notices  in  accordance 
with  14.205-4(c)  or  36.213-2,  or 
longrange  acquisition  estimates  in 
accordance  with  5.404,  or  synopses  in 
accordance  with  5.201.  *  *  * 


PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

6.  Section  36.102  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions  "Design."  "Design-bid- 
build,"  "Design-build"  and  "Two-phase 
Design-build"  to  read  as  follows: 

36.102    Definitions. 

*         *         «         *         * 

Design,  as  used  in  this  part,  means 
defining  the  construction  requirement 
(including  the  functional  relationships 
and  technical  systems  to  be  used,  such 
as  architectural,  environmental, 
structural,  electrical,  mechanical,  and 
fire  protection),  producing  the  technical 
specifications  and  drawings,  and 
preparing  the  construction  cost 
estimate. 

Design-bid-build,  as  used  in  this  part, 
means  the  traditional  method  of 
construction  contracting,  where  design 
and  construction  are  sequential  and 
contracted  for  separately  with  two 
contracts  and  two  contractors. 
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Design-build,  as  used  in  this  part, 
means  combining  design  and 
construction  in  a  single  contract  with 
one  contractor. 

*        *        •        •        • 

Two-phase  design-build,  as  used  in 
this  part,  is  one  type  of  design-build 
construction  contracting  in  which  a 
limited  number  of  offerors  (normally 
five  or  fewer)  is  selected  during  Phase 
One  to  submit  detailed  proposals  for 
Phase  Two  (See  subpart  36.3). 

7.  Section  36.104  is  added  to  read  as 
follows: 

36.104    Policy. 

(a)  Contracting  officers  are  authorized 
to  use  any  of  the  following  methods,  as 
appropriate,  when  contracting  for 
construction: 

(1)  Design-bid-build; 

(2)  Design-build,  including — 
(i)  Two-phase  design-build,  as 

authorized  by  10  U.S.C.  2305a  and  41 
U.S.C.  253m  (see  subpart  36.3); 

(ii)  For  DOD,  the  design-build  process 
described  in  10  U.S.C.  2862; 

(3)  Any  other  acquisition  process 
authorized  by  law. 

fb)  When  awarding  contracts  using 
the  methods  in  paragraph  (a)  of  this 
section,  contracting  officers  may  use  the 
procedures  established  in  this  and  other 
parts,  including  parts  14  and  15. 

35.213  Speriai  riroceO'jres '->' seaipri 
bicWIog  in  construction  contracting. 

8.  A  new  section  heading  for  36.213 
is  added  to  read  as  set  forth  above. 

36.213-1  through  36.2'3-4     ""nedesignated 
irom  3G.301  througn  36.304) 

9.  36.301  through  36.304  are 
redesignated  as  36.213-1  through 
36.213-4  respectively, 

36.214  Special  procedures  for  price 
ieqotsatton  In  construction  contracting. 

;G.  J6.402  is  redesignated  as  36.214 
arid  the  heading  is  revised  to  read  as  set 
forth  above. 

36.215  Special  procedures  <or  cost- 

'   reimbursement  tontracts  for  construction 

11.  36.403  is  redesignated  36.215  and 
the  heading  is  revised  to  read  as  set 
forth  above. 

Subpflrt  36.3-Two-phase  Design-bufid 
Contracting  tor  Construction  [Revised] 

12.  Subpart  36.3  is  revised  to  read  as 

follows: 

Subpart  36.3— Two-Phase  DesignBuiici 
Contracting  tor  Construction 

Sec. 

36.300  Scope  of  subpart 

38. 301  Use  of  two-phase  design-build 
method. 

36.302  Scope  of  work. 


36.303    Procedures. 
36.303-1    Phase  one. 

36.3m-2     Phase  twn 

38.300  Scope  of  subpart 

This  subpart  prescribes  poUcies  and 
procedures  for  the  use  of  the  two-phase 
design-build  method  for  construction 
contracting  authorized  by  10  U.S.C. 
2305a  and  41  U.S.C.  253m. 

36.301  Use  of  twoohase  desiqrf-bunc 
metfiod 

(a)  During  formal  or  informal 
acquisition  plaiming  (see  part  7),  if 
considering  the  use  of  two-phase 
design-btiild,  the  contracting  officer 
shall  conduct  the  evaluation  in 
paragraph  (b)  of  this  section. 

(b)  The  two-phase  design-build 
method  shall  be  used  when  the 
contracting  officer  determines  that  this 
method  is  appropriate,  based  on  the 
following — 

(1)  Three  or  more  offers  are 
anticipated; 

(2)  A  substantial  amount  of  design 
work  will  be  performed  by  offerors 
before  developing  price  or  cost 
proposals,  that  may  result  in  offerors 
incurring  substantial  expenses  in 
preparing  offers;  and 

(3)  The  following  criteria  have  been 
considered: 

(i)  The  extent  to  which  the  project 
requirements  have  been  adequately 
defined; 

(ii)  The  time  constraints  for  delivery 
of  the  project; 

(iii)  The  capability  and  experience  of 
potential  contractors; 

(iv)  The  suitabiUty  of  the  project  for 
use  of  the  two-phase  selection 
procedm^s; 

(v)  The  capability  of  the  agency  to 
manage  the  two-phase  selection  process; 
and 

(vi)  Other  criteria  estabUshed  by  the 
head  of  the  contracting  activity. 

36.302    Scope  of  work. 

The  agency  shall  develop,  either  in- 
house  or  by  contract,  a  scope  of  work 
that  defines  the  project  and  states  the 
Government's  requirements.  The  scope 
of  work  may  include  criteria  and 
preliminary  design,  budget  parameters, 
and  schedule  or  delivery  requirements. 
If  the  agency  contracts  for  development 
of  the  scope  of  work,  the  procedures  in 
subpart  36.6  shall  be  used. 

36.30.T     Procedures. 

One  solicitaiion  may  be  issued 
covering  both  phases,  or  two 
sohdtations  may  be  issued  in  sequence. 
Proposals  will  be  evaluated  in  Phase 
One  to  determine  which  offerors  will 
submit  proposals  for  Phase  Two.  One 
contract  will  be  awarded  using 
competitive  negotiation. 


36.303-1     Pfiase  oi>«. 

(a)  Phase  One  of  the  solidtationls) 
shall  include — 

(1)  The  scope  of  work; 

(2)  The  phase-one  evaluation  factors 
including — 

(i)  Technical  approach  (but  not 
detailed  design  or  technical 
information; 

(ii)  Specialized  experience  and 
technical  competence; 

(iii)  Capability  to  perform; 

(iv)  Past  performance  of  the  offeror's 
team  (including  the  architect-engineer 
and  construction  members);  and 

(v)  Other  appropriate  factors 
(excluding  cost  or  price  related  factors, 
which  are  not  permitted  in  Phase  One); 

(3)  Phase-two  evaluation  factors;  and 

(4)  A  statement  of  the  maximum 
number  of  offerors  that  will  be 
determined  to  be  in  the  competitive 
range  and  invited  to  submit  phase-two 
proposals.  The  maximimi  number 
specified  shall  not  exceed  five  unless 
the  contracting  officer  determines,  for 
the  particular  soUcitation,  that  a  number 
greater  than  five  is  in  the  Government's 
interest  and  is  consistent  with  the 
purposes  and  objectives  of  two-phase 
design-build  contracting. 

(b)  After  evaluating  phase-one 
proposals,  the  contracting  officer  shall 
determine  the  competitive  range  of  most 
highly  qualified  offerors  (not  to  exceed 
the  maximum  number  specified  in  the 
solicitation  in  accordance  with  36.303- 
1(a)(4)  and  request  that  only  those 
offerors  in  the  competitive  range  submit 
phase-two  proposals.  The  requirement 
in  15.609  that  cost  or  price  be 
considered  in  the  determination  of  the 
competitive  range  does  not  apply. 

J6  3C3-2    Phase  two. 
Phase  Two  of  the  sohcitation(s)  shall: 

(a)  Be  prepared  in  accordance  with 
part  15,  including  phase-two  evaluation 
factors,  developed  in  accordance  with 
15.605,  and 

(b)  Require  the  submission  of  separate 
technical  and  price  proposals,  that  shall 
be  evaluated  separately,  in  accordance 
with  part  15. 

Sufctect  36  i-  -'^or^-nvp^.  a^c 
Reserved] 

Ii.  iuDpart  36.4  is  removed  and 
reserved. 

(FR  Doc.  96-20012  Filed  8-6-96;  8:45  am] 

BILUNO  COOe  6820-CP-P 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  4,  12,  15.  16,  25,  31,  46, 
and  52 

[FAR  Case  96-306] 

RIN9000-AH16 

Federal  Acquisition  Regulation: 
Exception  to  Requirement  for  Certified 
Cost  or  Pricing  Data 

AGENCIES:  Department  of  Defense  (DOD), 
(j«nerai  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  Section  4201  of  the  Federal 
Acquisition  Reform  Act  of  1996.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  October  7,  1996,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW..  Room  4037,  Washington,  DC 
20405. 

Please  cite  FAR  case  96-306  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  OS  Building, 
Washington,  DC  20405  (202)  501-^755. 
Please  cite  FAR  case  96-306. 

SUPPLE»i«ENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  implements 
changes  to  the  Truth  in  Negotiations  Act 
(TINA)  contained  in  Section  4201  of  the 
Federal  Acquisition  Reform  Act  of  1996 
(Pubhc  Law  104-106). 

The  proposed  rule: 

•  Simplifies  obtaining  a  TINA 
exception  for  commercial  items  by 
eliminating  the  distinction  between 
catalog  or  market-priced  commercial 
items  and  all  other  commercial  items; 


•  Eliminates  the  subordination  of  the 
commercial  item  exception  to  the 
traditional  exceptions  of  adequate  price 
competition,  catalog  or  market-priced 
commercial  items,  or  prices  set  by  law 
or  regulation,  which  previously  was 
reqiured  by  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355)  (FASA):~ 

•-  Eliminates  the  criteria  estabfished 
by  FASA  for  the  commercial  item 
exception  (i.e..  an  exception  could  not 
be  granted  unless  price  reasonableness 
could  be  determined  based  on  specific 
information  requirements)  and  deletes 
the  authority  to  obtain  cost  or  pricing 
data  for  commercial  item  acquisitions 
when  the  criteria  is  not  met;  and 

•  Eliminates  the  clause  for  postaward 
audit  of  information  submitted  to 
support  the  pricing  of  commercial  item 
contracts. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantied  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  it  is  estimated  that  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  the  submission 
of  "cost  or  pricing  data."  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Conunents  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601  et  seq.  (FAR 
case  96-306).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
ofi'erors,  contractors,  or  members  of  the 
pubhc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  etseq. 

List  of  Subjects  in  48  CFR  Parts  4, 12, 
15, 16,  25,  31,  46  and  52: 

Government  procurement. 

Dated:  July  31,  1996. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  4, 12. 15. 16,  25.  31,  46  and  52  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  4, 12, 15, 16,  25,  31,  46  and  52 
continues  to  read  as  follows: 


Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  4— ADMINISTRATIVE  MATTERS 

4.702    [Amended) 

2.  Section  4.702  is  amended  by 
removing  paragraph  (a)(3). 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.209     [Amended] 

3.  Section  12.209(e)  is  amended  in  the 
first  sentence  by  removing  "15.804- 
1(b)(6)"  and  inserting  "15.804-l(l})(5)" 
in  its  place. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

4.  Section  15.106  is  revised  to  read  as 
follows: 

15.106    Contract  clause 

(aj  This  section  implements  10  U.S.C. 
2313,  41  U.S.C.  254d.  and  OMB  Circular 
No.  A-133. 

(b)  The  contracting  officer  shall,  if 
contracting  by  negotiation,  insert  the 
clause  at  52.215-2,  Audit  and  Records — 
Negotiation,  in  solicitations  and 
contracts  except  those — 

(1)  Not  exceeding  the  simplified 
acquisition  threshold  in  part  13; 

(2)  For  commercial  items  exempted 
imder  15.804-1;  or 

(3)  For  utility  services  at  rates  not 
exceeding  those  established  to  apply 
uniformly  to  the  general  public,  plus 
any  applicable  reasonable  connection 
charge. 

(c)  In  faciUties  contracts,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I.  In  cost- 
reimbursement  contracts  with 
educational  institutions  and  other 
nonprofit  organizations,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  II.  If  the  examination  of 
records  by  the  Comptroller  General  is 
waived  in  accordance  with  25.901,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  III. 

15.106-1    [Amended] 

5.  Section  15  106-1  is  removed. 

15.106-2    [Amended] 

6.  Section  15.106-2  is  removed. 

15.802    [Amended] 

7.  Section  15.802  is  amended  in  the 
third  sentence  of  paragraph  (a) 
introductory  text  by  removing  "(b)",  and 
in  (a)(1)  by  removing  "(a)(3)"  and 
inserting  "(b)"  in  its  place. 

8.  Section  15.804-1  is  amended  by 
revising  paragraph  (a);  removing  (b)(2); 
redesignating  (b)(3)  through  (b)(6)  as 
fb)(2)  through  (b)(5),  respectively,  and 
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revising  newly  designated  (b)(3)  and 
(b)(5);  and  by  removing  paragraphs  (c) 
and  (d).  The  revised  text  reads  as 

follows- 

16.804-1     P'chibition  on  oDtainmg  cost  or 
pricing  data 

(aj  Exceptions  to  cost  or  pricing  data 
requirements.  The  contracting  officer 
shall  not,  pursuant  to  10  U.S.C.  2306a 
and  41  U.S.C.  254b,  require  submission 
of  cost  or  pricing  data  (but  may  require 
information  other  than  cost  or  pricing 
data  to  support  a  determination  of  price 
reasonableness  or  cost  realism) — 

(1)  If  the  contracting  officer 
determines  that  prices  agreed  upon  are 
based  on — 

(ij  Adequate  price  competition  (see 
exception  standards  at  paragraph  (b)(1) 
of  this  subsection;  or 

(ii)  Prices  set  by  law  or  regulation  (see 
exception  standards  at  paragraph  (b)(2) 
of  this  subsection). 

(2)  For  acquisition  of  a  commercial 
item  (see  exception  standards  at 
paragraph  (b)(3)  of  this  subsection). 

(3)  For  exceptional  cases  where  a 
waivCT  has  been  granted  (see  exception 
standards  at  paragraph  (b)(4)  of  this 
subsection). 

(4)  For  modifications  to  contracts  or 
subcontracts  for  commercial  items,  if 
the  basic  contract  or  subcontract  was 
awarded  without  the  submission  of  cost 
or  pricing  data  because  the  action  was 
granted  an  exception  from  cost  or 
pricing  data  requirements  under 
paragraph  (a)(1)  or  (a)(2)  of  this 
subsection  and  the  modification  does 
not  change  the  contract  or  subcontract 
to  a  contract  or  subcontract  for  the 
acquisition  of  other  than  a  commercial 
item  (see  exception  standards  at 
paragraph  (b)(5)  of  this  subsection). 

(b)*  •  * 

(3)  Commercial  items.  If  an 
acquisition  is  for  an  item  that  meets  the 
commercial  item  definition  in  2.101,  it 
is  excepted  from  the  requirement  to 
obtain  cost  or  pricing  data. 
*        *        »        *        * 

(5)  Modifications.  This  exception 
applies  when  the  original  contract  or 
subcontract  was  exempt  from  cost  or 
pricing  data  based  on  adequate  price 
competition,  price  set  by  law  or 
regulation,  or  was  a  contract  or 
subcontract  for  the  acquisition  of  a 
commercial  item  (15.804-1  (a)(1)  or 
(a)(2)).  For  modifications  of  contracts  or 
subcontracts  for  commercial  items,  the 
exception  at  15.804-l(a)(4)  applies  if 
the  modification  does  not  change  the 
item  from  a  commercial  item  to  a 
noncommercial  item.  However,  if  the 
modification  to  a  contract  or  a 
subcontract  changes  the  nature  of  the 
work  under  the  contract  or  subcontract 


either  by  a  change  to  the  commercial 
item  or  by  the  addition  of  other 
noncommercial  work,  the  contracting 
officer  is  not  prohibited  from  obtaining 
cost  or  pricing  data  for  the  changed  or 
added  work. 

15.804-2    [Amended] 

9.  Section  15.804-2  is  amended  in  the 
second  sentence  of  paragraph  (a)(1) 
introductory  text,  by  removing  "15.804- 
1(b)(5)"  and  inserting  "15. 804-1  (b)(4)"; 
and  in  (a)(l)(ii)  by  removing  "15.804- 
1(b)(5)"  and  inserting  "15.804-l(b)(4)" 
in  its  place;  and  by  revising  paragraph 
(a)(2)  as  follows: 

15.80A-r     ReauiHriq  cost  or  prici^q  data. 

(a.  -    ■    - 

(2)  Unless  prohibited  because  an 
exception  at  15.804-l(a)(l)  or  (a)(2) 
applies,  the  head  of  the  contracting 
activity,  without  power  of  delegation, 
may  authorize  the  contracting  officer  to 
obtain  cost  or  pricing  data  for  pricing 
actions  below  the  pertinent  threshold  in 
paragraph  (a)(1)  of  this  subsection 
provided  the  action  exceeds  the 
simplified  acquisition  threshold.  The 
head  of  the  contracting  activity  shall 
justify  the  requirement  for  cost  or 
pricing  data.  The  documentation  shall 
include  a  written  finding  that  cost  or 
pricing  data  are  necessary  to  determine 
whether  the  price  is  fair  and  reasonable 
and  the  facts  supporting  that  finding. 
•        •        •        *        * 

10.  Section  15.804-5  is  revised  to  read 
as  follows: 

15.80A-E    OfHjuiring  Information  other  than 
cost  or  pricing  oata. 

(a)  General.  (1)  If  cost  or  pricing  data 
are  not  required  because  an  exception 
applies,  or  an  action  is  at  or  below  the 
cost  or  pricing  data  threshold,  the 
contracting  officer  shall  perform  a  price 
analysis  to  determine  the 
reasonableness  of  the  price  and  any 
-need  for  further  negotiation. 

(2)  The  contracting  officer  shall 
require  submission  of  information  other 
than  cost  or  pricing  data  only  to  the 
extent  necessary  to  determine 
reasonableness  of  the  price  or  cost 
realism.  Unless  an  exception  under 
15.804-1  (a)(1)  appUes,  the  contracting 
officer  shall  obtain  at  a  minimum,  in 
accordance  with  the  policy  at 
15.802(a)(2),  appropriate  information  on 
the  prices  at  which  the  same  item  or 
similar  items  have  previously  been  sold 
that  is  adequate  for  evaluating  the 
reasonableness  of  the  price. 

(3)  The  contractor's  format  for 
submitting  such  information  shall 
generally  be  used  (see  15.804-5(c)(2)). 

(4)  The  contracting  officer  shall 
ensure  that  information  used  to  support 


price  negotiations  is  sufficiently  current 
to  permit  negotiation  of  a  Mr  and 
reasonable  price.  Requests  for  updated 
offeror  information  should  be  limited  to 
information  that  affects  the  adequacy  of 
the  proposal  for  negotiations,  such  as 
changes  in  price  fists.  Such  data  shall 
not  be  certified  in  accordance  with 
15.804-4. 

(b)  Adequate  price  competition.  When 
an  acquisition  is  based  on  adequate 
price  competition,  generally  no 
additional  information  is  necessary  to 
determine  the  reasonableness  of  price. 
However,  if  it  is  determined  that 
additional  information  is  necessary  to 
determine  the  reasonableness  of  the 
price,  the  contracting  officer  shall,  to  the 
maximum  extent  practicable,  obtain  the 
additional  information  from  sources 
other  than  the  offeror.  In  addition,  the 
contracting  officer  may  request 
information  to  determine  the  cost 
realism  of  competing  offers  or  to 
evaluate  competing  approaches. 

(c)  Limitations  relating  to  commercial 
items.  (1)  Requests  for  sales  data  relating 
to  commercial  items  shall  be  limited  to 
data  for  the  same  or  similar  items  during 
a  relevant  time  period. 

(2)  The  contracting  officer  shall,  to  the 
maximum  extent  practicable,  limit  the 
scope  of  the  request  for  information 
relating  to  commercial  items  to  include 
only  information  that  is  in  the  form 
regularly  maintained  by  the  offeror  in 
commercial  operations. 

(3)  Any  information  obtained  relating 
to  commercial  items  that  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b))  shall 
not  be  disclosed  by  the  Government. 

11.  Section  15.804-6  is  amended  in 
paragraph  (a)(5)  by  removing  the  words 
"or  postaward"  and  in  Table  15-2  by 
revising  the  fourth  paragraph  of  Item  1 
entitled  "Established  Catalog  or  Market 
Prices  or  Prices  Set  by  Law  or 
Regulation  or  Commercial  Items  Not 
Covered  By  Another  Exception'"  to  read 
as  follows: 

15.804-6    Instructions  for  submission  of 
cost  or  pricing  data  or  information  other 
than  cost  or  pricing  data. 


TABLE  15-2  INSTRUCTIONS  FOR 
SUBMISSION  OF  A  CONTRACT 
PRICING  PROPOSAL  WHEN  COST  OR 
PRIQNG  DATA  ARE  REQUIRED 

*        »        »        «        * 

Prices  Set  by  Law  or  Regulation  or 
Commercial  Item  Exception — When  an 
exception  from  the  reqtiirement  to 
submit  cost  or  pricing  data  is  requested, 
whether  the  item  was  produced  by 
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others  or  by  the  offeror,  provide 
justification  for  the  exception. 

***** 

12.  Section  15.812-1  is  amended  by 
revising  paragraph  (b)  and  the  fourth 
sentence  of  ic)  to  read  as  follows; 

15  812-1    G«n«fal. 

>         •         •         • 

(b)  However,  the  poHcy  in  paragraph 
(a)  of  this  subsection  does  not  apply  to 
any  contract  or  subcontract  for 
acquisition  of  a  commercial  item. 

(c)  *   *   *  The  information  shall  not  be 
requested  for  commercial  items.  *  *    * 

13.  Section  15.812-2  is  amended  by 
revising  paragraphs  (a)(3)  and  (5);  and 
adding  (a)(6)  to  read  as  follows: 

15.812-2    Contract  clause. 
(aj   -    •    ' 
(3)  Utility  services  under  part  41; 

***** 

(5)  Acquisitions  of  commercial  items; 
and 

(6)  Contracts  for  petroleum  products. 


PART  16--TYPES  OF  CONTRACTS 

14.  Section  16.203-4  is  amended  by 
revising  paragraphs  (a)(l)(ii)  and 
(b)(i)(ii)  to  read  as  follows: 

16.203-4    Contract  clauses 

iajilj    •    '    • 

(ii)  The  requirement  is  for  standard 
supplies  that  have  an  established 
catalog  or  market  price. 

***** 

(b)(1)  *  *  * 

(ii)  The  requirement  is  for 
seraistandard  supplies  for  which  the 
prices  can  be  reasonably  related  to  the 
prices  of  nearly  equivalent  standard 
supplies  that  have  an  established 
catalog  or  market  price. 


PART  25— FOREIGN  ACQUISITION 

25.901      [Amenaed] 

15.  Section  25.901(b)  is  amended  in 
the  first  sentence  by  removing  "15.106- 
1(b)"  and  inserting  "15.106(b)"  in  its 
place. 

PART  31— CONTRAC"^  COS^ 
PRINCIPLES  AND  PROCEDURES 

16.  Section  31.205-26  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

31.205-26    Material  costs. 

(f)  When  a  commercial  item  under 
paragraph  (e)  of  this  subsection  is 
transferred  at  a  price  based  on  a  catalog 
or  market  price,  the  price  should  be 
adjusted  to  reflect  the  quantities  being 


acquired  and  may  be  adjusted  to  reflect 
the  actual  cost  of  any  modifications 
necessary  because  of  contract 
requirements. 

PART  46-QUALITY  ASSURANCE 
46.804    [Amended] 

17.  Section  46.804  is  amended  by 
removing  "(see  15.804-1  (b)(2))". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52^5-2    [Amendedl 

18.  Section  52.215-2  is  amended  in 
the  introductory  text  by  removing 
"15.106-l{b)"  and  inserting  "15.106(b)" 
and  in  Alternates  I,  II  and  III  remove 
"15.106-l(c)"  and  add  "15.106(c)"  in  its 
place. 

19.  Section  52.215-26  is  revised  to 
read  as  follows: 

52^1 5-26    Integrity  of  Unit  Prices. 

As  prescribed  in  15.812-2,  insert  the 
following  clause: 

Integrity  of  Unit  Prices  (Date) 

(a)  Any  proposal  submitted  for  the 
negotiation  of  prices  for  items  of  supplies 
shall  distribute  costs  within  contracts  on  a 
basis  that  ensures  that  unit  prices  are  in 
proportion  to  the  items'  base  cost  (e.g., 
manufacturing  or  acquisition  costs).  Any 
metiiod  of  distributing  costs  to  line  items  that 
distorts  unit  prices  shall  not  be  used.  For 
example,  distributing  costs  equally  among 
line  items  is  not  acceptable  except  when 
there  is  little  or  no  variation  in  base  cost. 
Nothing  in  this  paragraph  requires 
submission  of  cost  or  pricing  data  not 
otherwise  required  by  law  or  regulation. 

(b)  The  Offeror/Contractor  shall  also 
identify  those  supplies  which  it  will  not 
manufactiire  or  to  which  it  will  not 
contribute  significant  value  when  requested 
by  the  Contracting  OfBcer. 

(c)  The  Contractor  shall  insert  the 
substance  of  this  clause,  less  paragraph  (b), 
in  all  subcontracts  other  than  those  for  the 
acquisition  of  commercial  items. 

(End  of  clause] 

Alternate  I  (DATE).  As  prescribed  in 
15.812-2(b),  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
clause: 

(b)  The  Offeror/Contractor  shall  also 
identify  those  supplies  which  it  will  not 
manufacture  or  to  which  it  will  not 
contribute  significant  value. 

20.  Section  52.215—41  is  amended  by 
revising  the  clause,  the  clause  date,  and 
Alternates  II  and  III  to  read  as  follows: 

52.215-41     Requirements  for  Cost  or 
Pricing  Data  or  information  Other  Than  Cost 
or  Pricing  Data. 


Requu^ments  for  Lost  or  Pricmg  Data  or 
Information  Other  Than  Cost  or  Pricing  Data 
(Date) 

(a)  Exceptions  from  cost  or  pricing  data.  (1) 
In  lieu  of  submitting  cost  or  pricing  data, 
offerors  may  submit  a  written  request  fot 
exception  by  submitting  the  information    . 
described  in  the  following  subparagraphs. 
The  Contracting  Officer  may  require 
additional  supporting  information,  but  only 
to  the  extent  necessary  to  determine  whether 
an  exception  should  be  granted,  and  whether 
the  price  is  fair  and  reasonable. 

(i)  Identification  of  the  law  or  regulation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings, 
reviews,  or  similar  actions  of  a  governmental 
body,  attach  a  copy  of  the  controlling 
document,  unless  it  was  previously 
submitted  to  the  contracting  office. 

(ii)  For  a  commercial  item  exception,  the 
offeror  shall  submit,  at  a  minimum, 
information  on  prices  at  which  the  same  item 
or  similar  items  have  previously  been  sold 
that  is  adequate  for  evaluating  the 
reasonableness  of  the  price  for  this 
acquisition.  Such  information  may  include — 

(A)  For  catalog  items,  a  copy  of  or 
identification  of  the  catalog  and  its  date,  or 
the  appropriate  pages  for  the  offered  items, 
or  a  statement  that  the  catalog  is  on  file  in 
the  buying  office  to  which  the  proposal  is 
being  submitted.  Provide  a  copy  or  describe 
current  discount  policies  and  price  lists 
(published  or  unpublished),  e.g.,  wholesale, 
original  equipment  manufacturer,  or  reseller. 
Also  explain  the  basis  of  each  offered  price 
and  its  relationship  to  the  established  catalog 
price,  including  how  the  proposed  price 
relates  to  the  price  or  recent  sales  in 
quantities  similar  to  the  proposed  quantities. 

(B)  For  market-priced  items,  the  source  and 
date  or  period  of  the  market  quotation  or 
other  basis  for  market  price,  the  base  amount, 
and  applicable  discounts.  In  addition, 
describe  the  natiu«  of  the  market. 

(C)  For  items  included  on  an  active  Federal 
Supply  Service  or  Information  Technology 
Service  Multiple  Award  Schedule  contract, 
proof  that  an  exception  has  been  granted  for 
the  schedule  item. 

(2)  The  offeror  grants  the  Contracting 
Officer  or  an  authorized  representative  the 
right  to  examine,  at  any  time  before  award, 
books,  records,  documents,  or  other  directly 
pertinent  records, to  verify  any  request  for  an 
exception  under  this  provision,  and  the 
reasonableness  of  price. 

Access  does  not  extend  to  cost  or  profit 
information  or  other  data  relevant  solely  to 
the  offeror's  determination  of  the  prices  to  be 
offered  in  the  catalog  or  marketplace. 

(b)  Requirements  for  cost  or  pricing  data. 

If  the  offeror  is  not  granted  an  exception  from 
the  requirement  to  submit  cost  or  pricing 
data,  the  following  applies: 

(1)  The  offeror  shall  submit  cost  or  pricing 
date  on  Standard  Form  (SF)  1411,  Contract 
Pricing  Proposal  Cover  Sheet  (Cost  or  Pricing 
Data  Required),  with  supporting  attachments 
prepared  in  accordance  with  Table  15-2  of 
FAR  15.804-6(b)(2). 

(2)  As  soon  as  practicable  after  agreement 
on  price,  but  before  contract  award  (except 
for  unpriced  actions  such  as  letter  contracts), 
the  offeror  shall  submit  a  Certificate  of 
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Current  Cost  or  Pricing  Data,  as  prescribed  in 
FAR  15.804-4. 

(End  of  provision) 

***** 

Alternate  11  (DATE).  As  prescribed  in 
15.804-8(h),  add  the  following  paragraph  (c) 
to  the  basic  provision: 

(c)  When  the  proposal  is  submitted,  also 
submit  one  copy  each,  including  the  SF  1411 
and  supporting  attachments,  to  (1)  the 
Administrative  Contracting  Officer,  and  (2) 
the  Contract  Auditor. 

Alternate  in  (DATE).  As  prescribed  in 
15.804-8(h),  add  the  following  paragraph  (c) 
to  the  basic  provision  (if  Alternate  11  is  also 
used,  redesignate  as  paragraph  (d)): 

(c)  Submit  the  cost  portion  of  the  proposal 
via  the  following  electronic  media:  (Insert 
media  format,  e.g.,  electronic  spreadsheet 
format,  electronic  mail,  etc.). 
***** 

21.  Section  52.215-42  is  amended  by 
revising  the  clause,  the  clause  date,  and 
the  last  sentence  in  paragraph  (b)  of 
Alternate  IV  to  read  as  follows: 

52.215-42    Requirements  for  Cost  or 
Pricing  Data  or  Information  Other  Than  Cost 
or  Pricing  Data — ModKications. 


Requirements  for  Cost  or  PncuiR  Data  or 
Information  Other  Than  Cost  or  Pricing 
Data — Modifications  (Date) 

(aj  Exceptions  from  rost  or  pricing  data.  (1) 
In  lieu  of  submitting  cost  or  pricing  data  for 
modifications  under  this  contract,  for  price 
adjustments  expected  to  exceed  the  threshold 
set  forth  at  FAR  15.804(a)(1)  on  the  date  of 
the  agreement  on  price  or  the  date  of  the 
award,  whichever  is  later,  the  Contractor  may 
submit  a  written  request  for  exception  by 
submitting  the  information  described  in  the 
following  subparagraphs.  The  Contracting 
Officer  may  require  additional  suppwrting 
mformation,  but  only  to  the  extent  necessary 
to  determine  whether  an  exception  should  be 
granted,  and  whether  the  price  is  fair  and 
reasonable: 

(i)  Identification  of  the  law  or  regulation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  j>eriodic  rulings, 
reviews,  or  similar  actions  of  a  governmental 
body,  attach  a  copy  of  the  controlling 
document,  unless  it  was  previously 
submitted  to  the  contracting  office. 

(ii)  Information  on  modifications  of 
contracts  or  subcontracts  for  commercial 
items. 

(A)  If  (1)  the  original  contract  or 
subcontract  was  granted  an  exception  from 
cost  or  pricing  data  requirements  because  the 
price  agreed  upon  was  based  on  adequate 
price  cranpetition,  or  prices  set  by  law  or 
regulation,  or  was  a  contract  or  subcontract 


for  the  acquisition  of  a  commercial  item,  and 
[2)  the  modification  (to  the  contract  or  ' 
subcontract)  is  not  exempted  based  on  one  of 
these  exceptions,  then  the  Contractor  may 
provide  information  to  establish  that  the 
modification  would  not  change  the  contract 
or  subcontract  from  a  contract  or  subcontract 
for  the  acquisition  of  a  commercial  item  to 
a  contract  or  subcontract  for  the  acquisition 
of  an  item  other  than  a  conomercial  item. 

(B)  For  a  commercial  item  exception,  the 
Contractor  shall  provide,  at  a  minimum, 
information  on  prices  at  which  the  same  item 
or  similar  items  have  previously  been  sold 
that  is  adequate  for  evaluating  the 
reasonableness  of  the  price  of  the 
modification.  Such  information  may  include: 

[1)  For  catalog  items,  a  copy  of  or 
identification  of  the  catalog  and  its  date,  or 
the  appropriate  p>ages  for  the  offered  items, 
or  a  statement  that  the  catalog  is  on  file  in 
the  buying  office  to  which  the  proposal  is 
being  submitted.  Provide  a  copy  or  describe 
current  discount  policies  and  price  lists 
(published  or  unpublished),  e.g.,  wholesale, 
original  equipment  manufacturer,  or  reseller. 
Also  explain  the  basis  of  each  offered  price 
and  its  relationship  to  the  established  catalog 
price,  including  how  the  proposed  price 
relates  to  the  price  of  recent  sales  in 
quantities  similar  to  the  proposed  quantities. 

[2)  For  market-priced  items,  the  source  and 
date  or  jjeriod  of  the  market  quotation  or 
other  basis  for  market  price,  the  base  amount, 
and  applicable  discounts.  In  addition, 
describe  the  nature  of  the  market. 

[3)  For  items  included  on  an  active  Federal 
Supply  Service  or  Information  Technology 
Service  Multiple  Award  Schedule  contract, 
proof  that  an  exception  has  been  granted  for 
the  schedule  item. 

(2)  The  Contractor  grants  the  Contracting 
Officer  or  an  authorized  representative  the 
right  to  examine,  at  any  time  before  award, 
books,  records,  documents,  or  other  directly 
pertinent  records  to  verify  any  request  for  an 
exception  under  this  clause,  and  the 
reasonableness  of  price.  Access  does  not 
extend  to  cost  or  profit  information  or  other 
data  relevant  solely  to  the  Contractor's 
determination  of  the  prices  to  be  offered  in 
the  catalog  or  marketplace. 

(b)  Requirements  for  cost  or  pricing  data. 
If  the  Contractor  is  not  granted  an  exception 
from  the  requirement  to  submit  cost  or 
pricing  data,  the  following  applies: 

(1)  The  Contractor  shall  submit  cost  or 
pricing  data  on  Standard  Form  (SF)  1411, 
Contract  Pricing  Proposal  Cover  Sheet  (Cost 
or  Pricing  Data  Required),  with  supporting 
attachments  prepared  in  accordance  with 
Table  lS-2  of  FAR  15.804-6(b)(2). 

(2)  As  soon  as  practical  after  agreement  on 
price,  but  before  award  (except  for  unpriced 
actions),  the  Contractor  shall  submit  a 
Certificate  of  Current  Cost  or  Pricing  Data,  as 
prescribed  by  FAR  15.804-4. 


(End  of  clause) 

***** 

A7teniateA'(Date)*  *  • 

***** 

(b)  *  *  •  Standard  Form  1448,  Proposal 
Cover  Sheet  (Cost  or  Pricing  Data  Sot 
Required),  may  be  used  for  information  other 

than  cost  or  pricing  data.) 

52.2';6.45     ;Rerr)cved] 

22.  Section  52.215-43  is  removed. 

23.  Section  52.216-2  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date,  and  the  third  sentence  in 
paragraph  (a)  to  read  as  follows: 

5;?i6~2     Economic  Once  Adijstment — 
Stanoara  Supplies. 

As  prescribed  in  16.203-4(a),  insert 
the  following  clause.  The  clause  may  be 
modified  by  increasing  the  10  percent 
limit  on  aggregate  increases  Specified  in 
subparagraph  (c)(1),  upon  approval  by 
the  chief  of  the  contracting  office. 

Economic  Price  Adjustment — Standard 
Supiilip*  'Date) 

laj  "   ■   *  The  term  "established  price" 
means  a  price  that  (1)  is  an  established 
catalog  or  market  price  for  a  commercial  item 
sold  in  substantial  quantities  to  the  general 
public,  and  (2)  is  the  net  price  after  applying 
any  standard  trade  discoimts  offered  by  the 
Contractor. 

24.  Section  52.216-3  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date  and  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

52. 216-3     Economic  Price  Ad)u8tmenl— 

Se'^istaoaaro  Supplies 

As  prescribed  in  16.203-4(b),  insert 
the  following  clause.  The  clause  may  be 
modified  by  increasing  the  10  percent 
limit  on  aggregate  increases  specified  in 
subparagraph  (c)(1),  upon  approval  by 
the  chief  of  the  contracting  office. 

Economic  Price  Adjustmoit — Semistandard 
Supplies  (Date) 

(a)  *  *  *  The  term  "established  price" 
means  a  price  that  (1)  is  an  established 
catalog  or  maiicet  price  for  a  commercial  item 
sold  in  substantial  quantities  to  the  general 
public,  and  (2)  is  the  net  price  after  applying 
any  standard  trade  discounts  offered  by  the 
Contractor.  *  *  * 
*         *         *         *         * 

[FR  Doc.  96-20013  Filed  8-6-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 

RIN  1210-AA53 

Regulation  Relating  to  Definition  of 
"Plan  Assets  —Participant 
Contributions 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
action:  Final  rule. 

SUMMARY:  This  document  contains  a 
final  regulation  revising  the  definition 
of  when  certain  monies  which  a 
participant  pays  to,  or  has  withheld  by, 
an  employer  for  contribution  to  an 
employee  benefit  plan  are  "plan  assets" 
for  purposes  of  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  related  prohibited 
transaction  provisions  of  the  Internal 
Revenue  Code  (the  Code).  The  final 
regulation  provides  that  participant 
contributions  to  employee  pension 
benefit  plans  become  plan  assets  on  the 
earliest  date  that  they  can  reasonably  be 
segregated  from  the  employer's  general 
assets,  but  in  no  event  later  than  the 
15th  business  day  of  the  month 
following  the  month  in  which  the 
participant  contributions  are  withheld 
or  received  by  the  employer.  The  final 
regulation  establishes  a  procedure  by 
which  an  employer  that  sponsors  a 
pension  plan  may  obtain  an  extension  of 
this  maximum  period  for  an  additional 
10  business  days  with  respect  to 
participant  contributions  received  or 
withheld  in  a  single  month.  With 
respect  to  employee  welfare  benefit 
plans  only,  the  final  regulation  leaves 
unchanged  the  current  regulation, 
which  provides  that  participant 
contributions  become  plan  assets  as  of 
the  earliest  date  on  which  they  can 
reasonably  be  segregated  but  in  no  event 
later  than  90  days  from  the  date  on 
which  the  participant  contributions 
were  received  or  withheld  by  the 
employer.  This  rule  provides  guidance 
to  employers  that  sponsor  contributory 
pension  and  welfare  plans,  including 
plans  complying  with  section  401(k)  of 
the  Code,  as  well  as  fiduciaries, 
participants,  and  beneficiaries  of  such 
plans. 

DATES:  Effective  date.  This  regulation  is 
effective  on  February  3, 1997. 

Applicability  dates.  The  regulation 
also  establishes  a  procedure  by  which 
an  employer  may  obtain  a 
postponement  of  the  application  of  the 
new  maximum  period  for  pension  plans 
for  up  to  90  additional  days  beyond  the 


effective  date.  For  collectively  bargained 
plans,  the  new  maximum  period  for 
pension  plans  does  not  apply  until  the 
later  of  February  3,  1997  or  (he  first  day 
of  the  plan  year  that  begins  after  the  last 
to  expire  of  any  appUcable  collective 
bargaining  agreement  in  effect  on 
August  7, 1996.  Pending  the  application 
of  the  new  maximum  period  for  pension 
plans,  plans  are  subject  to  the  same 
maximum  period  that  applies  to 
employee  welfare  benefit  plans.  Except 
as  described  above  with  respect  to  the 
postponement  procedure  and 
collectively  bargained  plans,  the 
requirements  of  the  regulation  are 
applicable  to  all  plans  on  the  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudy  Nuissl,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
(202)  219-7461;  or  William  W.  Taylor. 
Plan  Benefits  Security  Division,  Office 
of  the  Solicitor,  U.S.  Department  of 
Labor.  Washington,  DC  (202)  219-9141. 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  On 
December  20,  1995,  the  Department  of 
Labor  (the  Department)  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (60  FR  66036)  to  revise 
a  regulation  at  29  CFR  2510.3-102 
which  had  been  issued  by  the 
Department  in  1988.  The  1988 
regulation  provided  that  the  assets  of 
the  plan  include  amoimts  (other  than 
union  dues)  that  a  participant  or 
beneficiary  pays  to  an  employer,  or 
amounts  that  a  participant  has  withheld 
fi^om  his  or  her  wages  by  an  employer, 
for  contribution  to  the  plan  as  of  the 
earliest  date  on  which  such 
contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets,  but  in  no  event  to  exceed  90  days 
fi'om  the  date  on  which  such  amounts 
are  received  by  the  employer  (in  the 
case  of  amounts  that  a  participant  or 
beneficiary  pays  to  an  employer)  or  90 
days  from  the  date  on  which  such 
amounts  would  otherwrise  have  been 
payable  to  the  participant  in  cash  (in  the 
case  of  amoimts  withheld  by  an 
employer  fi-om  a  participant's  wages).' 
This  final  rule  was  based  on  a  record 
developed  with  respect  to  a  proposed 


■  The  Department's  view  is  that  elective 
contributions  to  an  employee  benefit  plan,  whether 
made  pursuant  to  a  salary  reduction  agreement  or 
otherwise,  constitute  amounts  paid  to  or  withheld 
by  an  employer  (i.e..  participant  contributions] 
within  the  scope  of  §  2510.3-102,  without  regard  to 
the  Iroatment  of  such  contributions  under  the 
Internal  Revenue  Code.  See  S3  FR  29660  (Aug.  8, 
1988). 


regulation  published  in  1979.  44  FR 
50363  (August  28,  1979). 

In  the  December  20,  1995  notice,  the 
Department  proposed  to  change  the 
maximum  period  during  which 
participant  contributions  to  an 
employee  benefit  plan  may  be  treated  as 
other  than  "plan  assets"  to  the  same 
number  of  days  as  the  period  in  which 
the  employer  is  required  to  deposit 
writhheld  income  taxes  and  employment 
taxes  under  rules  promulgated  by  the 
Internal  Revenue  Service  (IRS).  The 
Department  solicited  comments  on  the 
advisability  of  other  measures  that  the 
Department  might  consider  to  address 
the  problem  of  delays  in  transmitting 
participant  contributions  to  plans.  The 
Department  received  more  than  600 
written  comments  in  response  to  the 
proposal.  The  Department  held  a  public 
hearing  on  the  proposal  on  February  22 
and  23,  1996,  in  Washington  DC,  at 
which  time  21  organizations  provided 
testimony. 

The  following  discussion  summarizes 
the  Department's  proposal  and  the 
major  issues  raised  by  the  commenters. 
It  also  explains  the  Department's 
reasons  for  the  modifications  reflected 
in  the  final  regulation  which  is 
published  with  this  dociunent. 

Discussion  of  the  Final  Regulation  and 
Comments 

l.The  °roposed Regulation 

In  issuing  the  proposed  rule  the 
Department  stated  that  it  did  not 
propose  to  change  the  general  rule 
embodied  in  the  1988  regulation,  which 
is  that  participant  contributions  become 
plan  assets  as  of  the  earliest  date  that 
they  can  reasonably  be  segregated  fi-om 
the  general  assets  of  the  employer. 
Instead,  the  Department's  proposal 
emphasized  that  the  maximum  time 
period  was  not  a  safe  harbor,  and 
proposed  to  drastically  reduce  the 
maximum  period  after  which 
-participant  contributions  would  be 
considered  plan  assets.  Under  the  1988 
regulation,  this  maximum  period  was  90 
days  after  the  contributions  were 
received  by  the  employer  or  would 
otherwise  have  been  payable  to  the 
participants  in  cash.  'The  Department 
proposed  to  change  the  maximum 
period  to  the  same  number  of  days  as 
the  period  within  which  the  employer  is 
required  to  deposit  withheld  income 
taxes  and  employment  taxes  under  rules 
promulgated  by  the  IRS. 

The  currently  applicable  IRS  rules  are 
codified  at  26  CFR  31.6302-1.  As 
explained  in  the  preamble  to  the 
December  20, 1995  notice  of  proposed 
rulemaking,  the  IRS  deposit  rules 
generally  require  employers  who  have 
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reported  more  than  $50,000  of  withheld 
income  taxes  and  employment  taxes  for 
a  prior  12-month  "lookback"  period 
(defined  as  "semi-weekly  depositors") 
to  make  tax  deposits  to  a  Federal 
Reserve  Bank  or  authorized  financial 
institution  within  a  few  days  of 
withholding  from  wages.  Employers 
who  have  reported  $50,000  or  less  of 
withheld  income  taxes  and  employment 
taxes  in  the  lookback  period  are  defined 
as  "monthly  depositors"  and  must  make 
such  deposits  on  or  before  the  15th  day 
of  the  month  following  the  month  in 
which  the  employees'  wages  are  paid. 
The  Department  specifically  solicited 
comments  on  the  appropriateness  of 
including  in  the  final  regulation  the 
foUowring  two  special  rules  that 
supplement  the  general  tax  deposit  rules 
in  the  IRS  regulation:  (1)  An  employer 
who  has  acaunulated  on  any  day 
$100,000  in  withheld  income  taxes  and 
employment  taxes  must  deposit  such 
taxes  by  the  next  banking  day;  (2)  an 
employer  who  accumulates  less  than  a 
$500  tax  liability  during  a  calendar 
quarter  is  not  required  to  make  deposits; 
the  tax  is  paid  with  the  filing  of  the  tax 
return  for  the  quarter. 

The  Department  recognized  that  some 
employers  would  perceive  difficulties  in 
transferring  participant  contributions  to 
an  employee  benefit  plan  that  they  do 
not  have  in  the  deposit  of  federal 
employment  taxes.  The  Department 
solicited  comments  as  to  any  specific 
biurdens  and  associated  costs  of  this 
kind.  The  Department  also  requested 
comments  on  the  transition  period 
needed  for  employers  and  service 
providers,  especially  small  businesses, 
to  make  changes  in  practices  that  would 
be  necessary  to  comply  with  the 
proposal  if  it  was  adopted. 

Although  the  Department  did  not 
propose  a  maximum  period  applicable 
to  all  employers  based  on  a  fixed  period 
of  dajrs  (such  as  15  days),  it  stated  in  the 
December  20,  1995  notice  that  it  would 
consider  such  a  rule  if  adopting  the  time 
periods  in  the  IRS  tax  deposit  rules 
would  place  an  undue  burden  on  plan 
sponsors.  The  Department  solicited 
comments  on  the  advantages  or 
disadvantages  of  using  a  fixed  period  of 
days  or  some  other  formulation  for  a 
maximum  period  as  well  as  to  the 
advisability  of  other  measiues  to 
address  the  problem  of  delays  in 
transmitting  participant  contributions  to 
plans. 

2.  Comments  Addressed  to  the 
Maximum  Period  Described  in  the 
Proposed  Regulation 

In  response  to  the  proposed 
regulation,  the  Department  received 


many  comments  ^  objecting  to  the  use  of 
the  time  periods  that  apply  for  the 
deposit  of  withheld  income  taxes  and 
employment  taxes  as  the  maximum 
period  for  segregating  participant 
contributions  from  the  employer's 
general  assets.  Employers  of  different 
sizes  represented  that  they  would  face 
difficulty  and  greatly  increased  costs  in 
attempting  to  meet  the  foreshortened 
time  frames  for  segregation  of 
participant  contributions  set  forth  in  the 
proposal.  Service  providers  to  plans 
stated  that  it  would  not  be  feasible  for 
them  to  administer  a  rule  that  had  a 
different  maximum  time  period  based 
on  the  size  of  the  employer.  There  was 
general  agreem.ent  that  the  90  day 
maximum  period  in  the  1988  regulation 
should  be  reduced,  but  many 
commenters  regarded  the  proposed 
regulation  as  formulating  an  overly 
restrictive  maximiun  period  with  the 
effect  of  imposing  more  stringent 
requirements  on  larger  employers  even 
though,  they  contended,  most  of  the 
cases  in  which  participant  contributions 
were  mishandled  appear  to  have 
involved  smaller  employers. 
The  commenters  generally 
represented  that,  under  current 
practices,  there  are  significant 
differences  between  the  processing  of 
withheld  federal  income  taxes  and 
employment  taxes  prior  to  deposit,  and 
the  processing  of  participant 
contributions  to  employee  benefit  plans. 
Tax  deposits  are  made  without 
providing  any  data  regarding  the 
allocation  of  the  deposit  amounts  to 
individual  employees  until  the  end  of 
the  year.  By  contrast,  commenters  stated 
that  each  time  participant  contributions 
are  transmitted  to  the  plan,  eligibility 
must  be  confirmed,  contributions  must 
be  allocated  to  the  participants' 
individual  accounts,  and  the  individual 
amounts  must  be  reconciled  to  the 
aggregate  amount.  Commenters  also 
pointed  out  that  employees  who 
participate  in  401  (k)  plans  may  select 
differing  amounts  for  contribution,  and 
may  frequently  change  both  these 
amounts  and  the  vehicles  to  which  they 
are  allocated. 

Many  commenters  represented  that 
the  process  of  reconciling  and  allocating 
participant  contribution  amounts  is  time 
consuming.  Because  of  the  work 
involved  in  preparing  for  the 
transmission  of  participant 
contributions  to  the  plan,  many 
commenters  stated  that  they  customarily 
make  such  transmissions  once  a  month. 


2 References  to  "comments"  and  '"commenters" 
includes  both  written  comment  letters  as  well  as 
prepared  statements  and  oral  testimony  at  the 
public  hearing. 


rather  than  after  each  pay  period.  The 
commenters  stated  that  requiring 
participant  contributions  to  be 
segregated  as  often  as  twice  a  week  or 
more  would  force  employers  to  conduct 
these  reconciliations  and  allocations 
with  the  same  frequency  and  thus 
would  add  substantially  to  the  costs  and 
burdens  of  handling  participant 
contributions. 

Other  commenters  maintain  that  the 
proposal  would  simply  not  allow 
sufficient  time  for  the  necessary  review 
and  correction  of  errors  before  the 
transmission  of  the  participant 
contributions  to  the  plans.  These 
commenters  pointed  out  that  accuracy 
in  calculating  and  allocating  participant 
contributions  is  very  important. 
Although  some  commenters 
acknowledged  that  mistakes  can  be 
corrected,  including  the  return  of 
mistaken  contributions,  &«quent 
mistakes  can  present  significant 
employee  relations  problems  and 
imdermine  participant  confidence. 
According  to  numerous  commenters,  it 
is  less  burdensome  and  costly  to  take 
additional  time  to  assure  the  accuracy  of 
participant  contributions  before  they  are 
transmitted  to  the  plan  than  it  is  to  find 
and  correct  mistakes  afterwards.  They 
pointed  out  that  the  more  frequently 
reconciliation  and  allocation 
computations  are  made,  the  greater  the 
opportunity  for  committing  errors. 

The  commenters  also  represented  that 
many  brokerage  houses,  banks  and 
mutual  funds  are  not  willing  to  accept 
lump  sum  payments  of  participant 
contributions  from  employers  without  at 
the  same  time  receiving  instructions  as 
to  the  allocation  of  such  amounts  to  the 
participants  individual  accoimts.  Some 
commenters  also  stated  that  investment 
vehicles  would  not  be  willing  to  accept 
participant  contributions  more 
frequently  than  once  a  month,  even  with 
appropriate  individual  participant  data, 
without  increased  charges.  In  addition, 
some  commenters  stated  that  the 
proposal  would  present  particular 
problems  for  plans  that  have  participant 
accounts  valued  on  a  daily  basis. 

Smaller  employers  represented  that 
they  use  outside  service  providers  to 
assist  in  plan  management.  For  such 
employers,  participant  contribution  data 
is  transmitted  to  the  service  provider 
and  then  back  to  the  employer  as  part 
of  the  reconciliation  process  before  the 
contributions  are  transmitted  to  the 
plan.  It  was  also  represented  that  many 
smaller  employers  handle  their  own 
pajToU  and  participant  contribution 
processing  but  lack  sophisticated 
automation  systems  for  this  work.  It  was 
represented  that,  because  of  these 
factors,  many  smaller  employers  would 
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have  difficulty  meeting  the  outside 
limits  set  forth  in  the  proposed  rule. 

A  few  very  large  companies  with 
sophisticated  computer  payroll  systems 
indicated  that  they  could  comply  with 
the  proposed  reeuiation.  Many  large 
companies,  however,  especially  those 
with  employees  at  various  locations  and 
decentrahzed  payroll  systems, 
represented  that  additional  time  is 
needed  for  processing  payroll 
information  from  different  locations. 
One  commenter  pointed  out  that  the 
deposit  schedules  in  the  proposal  would 
present  difficulties  for  companies  that 
are  members  of  control  groups. 
Employers  which  have  multiple 
payrolls  with  varying  cut-off  dates 
stated  that  the  proposal  would  seriously 
increase  their  costs.  For  such  employers, 
the  proposed  rule  would  impede  the 
more  economical  consolidation  of 
contribution  data  from  different  payrolls 
into  large  batches  for  processing. 
InstPad,  It  would  require  the  processing 
of  smaller  amounts  of  data  on  an  almost 
continuous  basis. 

Employers  who  must  comply  with  the 
"next  banking  day"  rule  for  deposits  of 
withheld  income  taxes  and  employment 
taxes  informed  the  Department  that  the 
proposed  rule  would  not  be 
administratively  feasible  because  the 
transmission  of  participant 
contributions  is  far  more  labor  intensive 
and  time  consuming  than  the  deposit  of 
payroll  taxes.  Moreover,  some 
employers  may  become  subject  to  this 
special  deposit  rule  only  when  they 
have  unusually  large  payrolls,  such  as 
when  they  pay  large  bonuses  to 
employees. 

Many  commenters  recognized  that 
participant  contributions  could  be 
segregated  quickly  and  frequently  into  a 
trust  established  to  temporarily  hold 
participant  contributions  until  they 
could  be  reconciled  in  a  more  practical 
and  less  costly  manner.  Some  of  these 
commenters,  however,  represented  that 
the  costs  of  establishing  and 
administering  a  separate  trust  would  be 
considerable,  outweighing  any 
additional  earnings  gained  from  using  a 
trust,  and  would  not  be  justified  by  the 
additional  benefits  they  might  produce.' 
Some  commenters  provided 
calculations  to  support  their  claim  that 
any  additional  earnings  derived  from 
more  frequent  deposits  of  participant 
contributions,  either  to  individual 
accounts  or  to  a  holding  trust,  would  be 


'Some  conunenters  assume  that  such  earnings 
must  be  allocated  to  the  participants'  individual 
accounts.  This  is  not  necessarily  so.  A  plan  may 
provide  that  the  earnings  will  be  used  to  defray 
reasonable  plan  expenses. 


more  than  offset  by  the  increased 
attendant  expenses. 

Some  commenters  expressed  concern 
that  fiduciaries  of  participant  directed 
plans  designed  in  accordance  with  the 
Department's  regulations  at  29  CFR 
2550.404C-1  would  not  be  relieved  of 
liability  under  ERISA  section  404(c)  for 
management  of  money  deposited  in 
these  separate  holding  trusts.  The 
commenters  stated  that  requiring  plan 
fiduciaries  to  manage  assets  of  such 
plans  is  contrary  to  the  purpose  of  plans 
designed  to  comply  with  section  404(c), 
which  is  to  permit  the  participants  to 
exercise  control  over  the  assets  allocated 
to  their  individual  accoimts. 

3.  Comments  Relating  to  Welfare  Plans 

A  number  of  commenters 
recommended  that  the  1988  regulation 
remain  unchanged  as  applied  to  assets 
of  employee  welfare  benefit  plans. 
Others  proposed  that  particijjant 
contributions  to  welfare  plans  not  be 
treated  as  plan  assets  imless  the 
contributions  are  deposited  with  a  trust. 
According  to  these  commenters.  welfare 
plan  participants  would  derive  very 
little  benefit  from  application  of  the 

proposed  regulation  to  their 

contributions  because  participant 
contributions  to  most  welfare  plans, 
particularly  health  benefit  plans,  are  not 
meant  to  be  invested,  but  are  used  to 
purchase  coverage  (such  as  medical  or 
disability  coverage  or  life  insurance)  for 
a  given  period  of  time,  either  directly 
from  the  employer  in  the  self-insured 
context,  or  through  a  state-regulated 
insurer.  For  such  plans,  the  commenters 
argued,  there  is  no  need  to  determine 
when  or  if  participant  contributions 
become  plan  assets  because  the  coverage 
is  immediately  available  to  the 
participant  and  all  the  assets  of  the 
employer  or  of  the  insurer  are  available 
for  the  payment  of  the  benefits  under 
the  plan.  Several  commenters  also 
maintained  that  for  many  welfare  plans, 
especially  health  benefit  plans,  the 
participant  contributions  merely 
reimburse  the  employer  for 
expenditures  on  benefits  or  premiums 
that  the  employer  has  already  made. 

The  Department  does  not  agree  that 
the  concept  of  participant  contributions 
becoming  plan  assets  as  soon  as  they 
can  reasonably  be  segregated  from  the 
employer's  general  assets  has  no 
relevance  to  welfare  plans.  In  the  view 
of  the  Department,  employees  who  agree 
to  deductions  from  their  wages  for 
contributions  to  a  plan  are  entitled  to 
have  the  assurance  that  when  the 
employer  decides  to  purchase  an 
insurance  policy  or  medical  services  for 
the  plan,  it  is  acting  as  a  fiduciary  of  the 
plan  and  is  governed  by  the  fiduciary 


standards  of  ERISA  in  so  doing  The  fact 
that  tho  participant  contributions  may 
be  used  to  repay  an  employer  for 
advancing  funds  for  the  plan's  expenses 
does  not.  in  the  view  of  the  Department, 
change  the  character  of  the  participant 
contributions.  .Moreover,  if  participant 
contributions  to  a  welfare  plan  are  not 
promptly  devoted  to  benefits  and 
expenses,  the  prudence  and  exclusive 
purpose  requirements  of  ERISA  may 
require  that  the  contributions  be 
invested. 

In  addition,  the  Department,  in 
issuing  the  proposed  regulations,  did 
not  contemplate  a  change  in  the  general 
rule  that  participant  contributions  to 
pension  and  welfare  plans  become  plan 
assets  as  of  the  earliest  date  on  which 
they  can  reasonably  be  segregated  from 
the  employer's  general  assets.  Nor  were 
comments  solicited  on  alternatives  to 
the  general  rule.  A  change  in  the  general 
rule  is  thus  beyond  the  scope  of  this 
rulemaking.  The  Department,  however, 
does  not  believe  that  the  record  is 
sufficient  to  support  a  change  in  the 
maximtim  time  period  for  welfare  plans. 
As  a  result,  the  Department  has 
determined  not  to  change  the  ctirxent 
maximum  period  of  90  days  with 
respect  to  welfare  plans. 

"rhe  Department  has  recognized  that 
for  cafeteria  plans  and  certain  other 
types  of  welfare  plans,  the  trust  and 
certain  reporting  requirements  of  ERISA 
present  special  burdens.  As  a  result,  the 
Secretary  issued  a  technical  release,  T.R. 
92-01,  which  provides  that  the 
Department  vdll  not  assert  a  violation  of 
the  trust  or  certain  reporting 
requirements  in  any  enforcement 
proceeding,  or  assess  a  civil  penalty  for 
certain  reporting  violations  involving 
such  plans  solely  because  of  a  failure  to 
hold  participant  contributions  in  trust. 
57  FR  23272  (June  2,  1992);  58  FR  45359 
(Aug.  27,  1993).  Several  commenters 
sought  assurance  that  the  promulgation 
of  this  regulation  does  not  affect  the 
continued  validity  of  the  technical 
release.  The  Department  wishes  to 
provide  such  assurance.  T.R.  92-01  is 
not  affected  by  the  final  regulation 
contained  in  diis  document,  and 
remains  in  effect  luitil  further  notice. 

COBRA  payments  were  the  subject  of 
a  number  of  comments."  The  record 
indicates  that  participants  and 
beneficiaries  generally  make  COBRA 
payments  in  the  form  of  separate 
checks,  usually  made  out  to  the 
employer,  and  which  arrive  at  different 


'COBRA  payments  are  made  for  continuation  of 
coverage  under  certain  group  health  plans  pursuant 
to  provisions  of  ERISA  and  the  Internal  Revenue 
Code  that  wrere  enacted  as  part  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985 
(COBRA). 
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times  over  the  course  of  each  month. 
Commenters  stated  that  such  payments 
contain  a  high  rate  of  errors  and  that  the 
reconciliation  process  regarding 
eUgibility  and  amount  is  time 
consuming.  One  commenter  alleged  that 
welfare  plans  that  use  third  party 
service  providers  to  receive  and 
aggregate  participant  contributions, 
including  COBRA  payments,  before  they 
are  applied  to  plan  purposes  need  a 
minimum  of  45  days  before  the 
participant  contributions  should  be 
treated  as  plan  assets.  Because  the 
Department  has  determined  not  to 
change  the  existing  regulation  as  it 
applies  to  welfare  benefit  plans,  the 
Department  has  determined  not  to 
create  a  special  rule  for  COBRA 
payments  or  for  welfare  plans  that  use 
a  third  party  service  provider  to  receive 
participant  contributions. 

With  regard  to  the  continued 
apphcation  of  T.R.  92-01,  some 
commenters  questioned  whether  the 
technical  release  extended  relief  to 
plans  which  receive  COBRA 
contributions.  It  is  the  view  of  the 
Department  that  the  mere  receipt  of 
COBRA  contributions  or  other  after-tax 
participant  contributions  (e.g.,  retiree 
contributions)  by  a  cafeteria  plan  would 
not  by  itself  affect  the  availability  of  the 
rehef  provided  for  cafeteria  plans  in  the 
technical  release.  Similarly,  in  the  case 
of  other  contributory  welfare  plans,  the 
mere  receipt  of  after-tax  contributions 
by  a  plan  would  not  affect  the 
availability  of  reUef  under  the  technical 
release  provided  that  such  contributions 
are  applied  only  to  the  payment  of 
premiums  in  a  manner  consistent  with 
29  CFR  2520.104-20(b)(2)(ii)  or  (iii)  or 
2520.104-44(b)(l)(ii)  or  (iii). 

4.  The  Final  Regulation 

After  consideration  of  the  comments 
and  hearing  testimony,  the  Department 
"  has  decided  to  modify  the  outside  limit 
set  forth  in  the  proposal.  Under  the  final 
regulation,  the  general  rule  of  the  1988 
regulation  remains  imchanged  for  both 
pension  and  welfare  benefit  plans:  The 
assets  of  a  plan  include  amounts  paid  by 
a  participant  or  wdthheld  by  an 
employer  from  a  participant's  wages  as 
of  the  earliest  date  on  which  such 
contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets.  The  final  rule  changes  only  the 
outer  limit  beyond  which  participant 
contributions  to  employee  pension 
benefit  plans  become  plan  assets.  The 
1988  regulation  had  an  outer  limit  of  90 
days  from  the  date  of  writhholding  from 
a  participant's  wages  or  from  the 
payment  of  the  contribution  by  the 
participant  to  the  employer.  The  final 
regulation  has  an  outer  limit  for  pension 


benefit  plans  of  the  15th  business  day  of 
the  month  immediately  following  the 
month  in  which  the  participant 
contributions  are  received  by  the 
employer  (in  the  case  of  amoimts  that  a 
participant  or  beneficiary  pays  to  an 
employer)  or  the  15th  business  day  of 
the  month  following  the  month  in 
which  such  amounts  would  otherwise 
have  been  payable  to  the  participant  in 
cash  (in  the  case  of  amounts  withheld 
by  an  employer  from  a  participant's 
wages).  Under  the  final  rule  the  outside 
limit  for  welfare  benefit  plans  is  the 
same  time  period  as  in  the  1988 
regulations,  90  days  from  the  date  of  the 
employer's  withholding  or  receipt  of  the 
participant  contributions. 

Substantially  all  of  the  commenters 
who  addressed  the  issue  advocated  a 
uniform  maximum  time  period  for  all 
employers,  large  and  small.  The 
maximum  period  for  pension  benefit 
plans  contained  in  the  final  regulation 
is  slightly  longer  than  the  alternative  by 
far  the  most  often  proposed  by 
commenters,  which  was  15  days  after 
the  end  of  the  month  in  which  the 
participant  contributions  were  received. 
Comment  letters  received  from  a  wide 
range  of  employers,  third  party 
administrators,  trustees  and  investment 
vehicles  for  plans  indicated  that  a  1 5 
day  rule  would  not  impose  undue  costs 
or  burdens,  or  otherwise  require  them  to 
change  their  current  processes  for 
handling  participant  contributions.  A 
comment  recommenoed  that  the 
niunber  of  days  be  measured  in  business 
days  rather  than  calendar  days.  Because 
the  Department  realizes  that,  for  many 
employers,  holidays  and  weekends 
reduce  the  total  number  of  days  in 
which  employers  can  perform  the 
functions  necessary  to  segregate 
participant  contributions  from  their 
general  assets  in  an  orderly  and  cost 
efficient  manner,  the  Department  has 
decided  to  adopt  a  maximuim  period 
measured  by  business  days  rather  than 
calendar  days  (i.e.,  excluding  Satiu-days, 
Simdays  and  national  legal  holidays). 

The  final  rule  for  pension  benefit 
plans  accommodates  employers  who  are 
unable  reasonably  to  segregate 
participant  contributions  from  their 
general  assets  more  frequently  than  in 
what  appears  to  be  a  fairly  standard 
monthly  processing  cycle  for  participant 
contributions  to  pension  plans.  The  new 
rule  thus  should  not  increase  the  costs 
and  burdens  for  the  great  majority  of 
employers  who  sponsor  pension  benefit 
plans.  In  addition,  as  requested  by  most 
commenters,  the  rule  would  apply  to  all 
such  employers,  regardless  of  size,  and 
would  simplify  the  compliance 
monitoring  function  performed  by 
service  providers  and  the  Department. 


At  the  same  Ume,  the  final  rule 
significantly  reduces  the  maximiun 
period  during  which  participant 
contributions  to  pension  benefit  plans 
may  be  treated  as  other  than  plan  assets 
(assuming  that  the  participant 
contributions  could  not  reasonably  be 
segregated  from  the  employer's  general 
assets  in  a  shorter  time).  Under  the  final 
rule,  the  maximum  period  in  which 
employers  could  commingle  participant 
contributions  to  pension  benefit  plans 
with  their  general  assets  would  average 
about  35  days  and  would  be  no  more 
than  52  days.  Thus,  in  comparison  to 
the  1988  regulation,  the  final  rule 
enhances  the  security  of  employee 
retirement  benefits  that  are  funded  in 
whole  or  in  part  through  participant 
contributions. 

The  final  rule  does  not  change  the 
requirement  of  the  1988  rule  that 
participant  contributions  become  plan 
assets  as  of  the  earUest  date  that  they 
can  reasonably  be  segregated  from  the 
employer's  general  assets.  Under  the 
final  rule  this  general  requirement 
remains  applicable  to  both  pension  and 
welfare  benefit  plans.  The  final  rule  also 
retains  the  emphasis  of  the  proposed 
rule  that  the  maximum  period  does  not 
operate  as  a  safe  harbor  for  either 
pension  or  welfare  benefit  plans.  As  a 
result,  for  many  plans,  participant 
contributions  wrill  become  plan  assets 
well  in  advance  of  the  applicable 
maximum  period. 

Although  the  Department  believes 
that  the  final  regulation  establishes  a 
maximum  period  that  is  sufficiently 
long  to  accommodate  the  needs  of 
employers  that  sponsor  pension  plans, 
employers  who  are  complying  with  the 
general  rule,  on  occasion,  may  be  unable 
to  transmit  participant  contributions  to 
the  plan  within  the  maximum  period. 
To  accommodate  such  a  situation,  the 
regulation  includes  a  procedure  for  an 
employer  to  extend  the  maximum 
period  for  an  additional  10  business 
days  with  respect  to  participant 
contributions  for  a  single  month.  Under 
this  procedure,  the  employer  must 
provide  a  true  and  accurate  written 
notice  to  the  participants  that  the 
employer  has  elected  to  take  advantage 
of  this  extension  period  for  the  month. 
The  notice  must  also  state  the  reasons 
why  the  employer  cannot  reasonably 
segregate  the  participant  contributions 
within  the  maximum  time  jjeriod  for 
pension  plans,  and  state  that  the 
participant  contributions  in  question 
have  in  fact  been  transmitted  to  the  plan 
and  provide  the  date  of  such 
transmission.  The  notice  must  be 
provided  within  5  business  davs  after 
the  end  of  the  extension  period.  In 
addition,  the  employer  must  have 
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obtained,  prior  to  the  beginning  of  the 
extension  period  a  performance  bond  or 
irrevocable  letter  of  credit  in  favor  of  the 
plan.  Within  5  business  days  after  the 
end  of  the  extension  period,  a  copy  of 
the  notice  provided  to  the  participants 
must  also  be  provided  to  the  Secretary 
along  with  a  certification  that  the  notice 
was  distributed  to  the  participants  and 
that  the  bond  was  obtained. ^ 

The  dinount  of  the  bond  or  letter  of 
credit  must  be  not  less  than  the  amount 
of  the  participant  contributions  received 
or  withheld  by  the  employer  during  the 
previous  month  The  Department  is 
concerned  that  in  some  cases,  the 
reasons  prompting  the  employer  to  elect 
an  extension  under  this  procedure  may 
recur  in  the  immediately  following 
months  and,  if  so,  might  put  the 
participant  contributions  at  risk  of  loss. 
In  addition,  because  the  extensions  will 
not  be  subject  to  pnor  approval  by  the 
Department,  the  Department  has 
determined  that  the  bond  or  letter  of 
credit  must  remain  in  effect  for  at  least 
three  months  following  the  month  in 
which  the  extension  period  expires  in 
order  to  give  the  Department  sufficient 
time  to  confirm  that  the  participant 
contributions  were  actually  transmitted 
to  the  plan  as  represented  in  the  notice. 

The  regulation  provides  that  an 
employer  may  not  elect  an  extension 
under  this  procedure  more  than  twice  in 
any  plan  year,  unless  the  employer  pays 
to  the  plan  an  amount  representing 
interest  on  the  participant  contributions 
that  were  subject  to  ail  the  extensions 
within  the  plan  year.  The  interest 
amount  is  to  be  measured  by  the  greater 
of  (1)  the  amount  that  the  participant 
contributions  would  otherwise  have 
earned  from  the  date  of  withholding  or 
receipt  bv  the  employer  until  the  date  of 
transmission  to  the  plan  if  the 
contributions  had  been  invested  during 
such  period  in  the  investment 
alternative  available  under  the  plan 
which  had  the  highest  rate  of  return,  or 
(2)  the  underpayment  rate  defined  in 
section  6621(a)(2)  of  the  Internal 
Revenue  Code  appUed  to  such  period. 

The  Department  emphasizes  that  the 
extension  procedure  is  available  only  to 
extend  the  maximum  period  and  has  no 
effect  on  the  employer's  obligation  to 
comply  with  the  general  rule  that 
participant  contributions  become  plan 
assets  as  soon  as  they  can  reasonably  be 
segregated  from  the  employer's  general 
assets  The  Department  also  notes  that 
this  extension  procedure  applies  only 
with  respect  to  participant  contributions 


'  Such  copy  shall  be  addressed  to:  Participant 
Contribution  Rsgui^tion  Extaoiion  Notification, 
OSice  of  EnforcameRt.  Pension  aad  Vtrittn. 
Benefits  Administration,  U.S.  Department  of  Labor, 
200  Constitution  Ave.,  NW..  Washington  DC  20210. 


to  pension  plans;  it  does  not  apply  with 
respect  to  participant  contributions  to 
welfore  plans. 

5.  Comments  Recommending 
Alternative  Approaches 

a.  Other  Maximum  Time  Periods 

Many  commenters  recommended 
other  maximimn  time  periods.  One 
commenter  recommended  a  maximum 
period  of  the  25th  day  of  the  month 
following  the  month  in  which  the 
employer  withheld  or  received  the     •* 
participant  contributions.  A  significant 
number  recommended  that  the 
maximum  period  be  the  30th  day  of  the 
month  following  the  month  in  which 
the  employer  withheld  or  received  the 
participant  contributions.  A  few 
recommended  a  maximum  period  of  60 
days  after  the  date  of  withholding  or 
receipt  by  the  employer  Others 
suggested  a  maximum  period  of  45  days 
after  the  date  of  withholding  or  receipt. 
Several  commenters  recommended 
maximum  time  periods  of  less  than  15 
days  after  participant  contributions 
were  withheld  or  received  by  the 
employer.  Nearly  all  employers  vrho 
make  monthly  transmissions  of 
participant  contributions  to  plans  and 
who  provided  information  concerning 
their  current  practices  indicated  that 
they  transmit  participant  contributions 
to  plans  within  several  days  after  the 
end  of  the  month  in  which  the 
participant  contributions  are  withheld 
or  received. 

The  final  rule,  which  provides  a 
maximimi  period  of  15  business  days 
after  the  end  of  the  month  in  which  the 
enfployer  withheld  or  received  the 
participant  contributions  for  pension 
plans,  provides  additional  time  for  the 
resolution  of  errors  or  for  other 
imforeseen  delays.  In  hght  of  the  above, 
the  Department  believes  that  the  final 
regulation  provides  a  sufficient 
maximimn  time  for  employers  who  are 
not  able  reasonably  to  segregate 
participant  contributions  fi-om  their 
general  assets  and  transmit  them  to 
pension  plans  more  often  than  once  a 
month. 

b.  Extended  Maximum  Time  Periods 
When  There  is  a  Change  in  Trustees 

Some  commenters  recommended  that 
the  Department  provide  an  extended 
maximum  period  for  situations  where 
the  employer  changes  recordkeepers  or 
plan  trustees  for  section  401(kJ  plans. 
One  recommended  that  the  maximima 
period  in  this  situation  should  be  the 
end  of  the  third  month  follownng 
withholdii^  of  the  participant 
contributions.  Another  commenter 
suggested  that  a  rule  allowing  a 


maximimi  period  ending  on  the  last  day 
of  the  month  following  the  month  in 
which  the  contribution  is  made  would 
accommodate  this  situation.  Accordmg 
to  these  commenters,  additional  time  is 
often  needed  to  accomplish  a  smooth 
changeover  of  recordkeeping  and  trustee 
functions  from  one  party  to  another.  The 
commenters,  however,  did  not  provide 
any  detailed  information  as  to  why 
participant  contributions  could  not  be 
directed  to  one  trust  or  the  other  during 
this  time  period.  The  final  regulation 
does  not  contain  an  extended  maximum 
period  for  special  situations.  The 
Department  recognizes  that  a  change  in 
trustees  or  funds  for  a  section  401  (k) 
plan  may  require  a  period  during  which 
the  outgoing  fund  or  trustee  cannot 

participants  are  unable  to  direct  changes 
in  investment  choices  or  contribution 
amounts.  The  Department,  however, 
believes  participant  contributions 
should  be  transmittable  to  the  new  fund 
or  trustee  within  the  maximum  time 
provided.  In  the  Department's  view,  a 
change  in  recordkeepers  or  other  service 
providers  to  a  plan  should  not  affect  the 
raaximimi  allowable  period  before 
participant  contributions  become  plan 
assets  In  addition,  the  extension 
procedure  would  be  available  to  an 
employer  who  was  complying  with  the 
general  rule  but,  due  to  a  change  of 
trustees,  needed  a  brief  extension  of  the 
maximiun  period. 

c.  Administrative  Waivers 

Other  commenters  suggested  that,  in 
the  event  that  the  regulation  provided  a 
maximum  period  of  less  than  30  days 
after  the  end  of  the  month  in  which  the 
contribution  is  received,  the  Department 
should  provide  a  procedure  for 
obtaining  waivers  of  the  maximum 
period.  These  comments  fall  into  two 
categories  The  first  category  of 
comments  asserts  that  certain  employers 
may  not  be  able  to  segregate  participant 
contributions  within  the  outside  time 
limitation  for  reasons  imique  to  the 
company,  but  the  employer  is 
nonetheless  transmitting  participant 
contributions  to  the  plan  as  soon  as  they 
may  reasonably  be  segregated  from  the 
employer's  general  assets  and  should  be 
able  to  petition  the  Department  for  a 
waiver  of  the  limitation.  The  second 
category  of  comments  asserts  that 
employers  who  would  ordinarily  remit 
participant  contributions  to  the  plan 
within  the  maximum  period  may 
sometimes  miss  the  limit  because  they 
are  changing  trustees,  or  because  of 
other  factors,  such  as  computer  failures, 
erratic  mail  delivery,  and  employee 
illness. 
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With  respect  to  the  first  category  of 
comments,  the  Department  believes  that 
it  has  provided  a  sutficiently  delayed 
effective  date  to  enable  the  small 
percentage  of  employers  who  cannot 
currently  transmit  participant 
contributions  to  pension  plans  within 
15  business  days  after  the  end  of  the 
month  in  which  the  employer  received 
the  contribution  to  change  their 
practices  to  come  into  conformity  with 
the  regulation  without  incurring  undue 
expense.  Nevertheless,  as  described  in 
the  discussion  of  the  effective  date,  the 
final  regulation  includes  a  procedure  by 
which  an  employer  who  is  complying 
with  the  general  rule  may  obtain  a 
postponement  of  the  application  of  the 
maximum  period  for  pension  plans  for 
up  to  90  additional  days  beyond  the 
effective  date.  This  optional 
postponement  will  allow  such 
employers  additional  time  to  make 
necessarj'  changes  in  their  operations  to 
be  able  to  comply  wiih  the  final  rule. 

With  respect  to  the  second  category  of 
comments,  the  Department  believes  that 
the  maximum  period  established  by  the 
final  regulation  is  sufficiently  long  to 
accommodate  most  unanticipated 
events.*  With  respect  to  events  beyond 
the  control  of  the  employer,  the 
Department  notes  that  a  predicate  for  a 
prohibited  transaction  under  section 
406(a)  is  that  the  fiduciary  cause  the 
plan  to  engage  in  the  prohibited 
transaction  in  question.  Therefore,  if  the 
event  giving  rise  to  the  delay  in 
segregating  participant  contributions  is, 
in  fact,  beyond  the  control  of  the 
employer,  there  would  be  no  prohibited 
transaction  under  section  406(a). 
Nevertheless,  as  explained  more  fully 
above,  in  the  discussion  of  the  final 
regulation,  the  Department  decided  to 
provide  a  procedure  by  which  an 
employer  who  was  complying  with  the 
general  rule  may,  on  occasion,  obtain  a 
brief  extension  of  the  maximimi  time 
period  for  pension  plans. 

d.  Special  Rule  for  Simplified  Employee 
Pensions 

Two  commenters  stated  that  the 
proposed  rule  was  particularly 
inappropriate  as  applied  to  simpUfied 
employee  pensions  that  allow 
participants  to  elect  salary  reduction 
contributions.  Although  such  plans  are 
available  only  to  employers  with  less 
than  26  employees,  the  commenters 
maintained  that  many  sponsors  of  SEPs 
would  be  semi-weekly  depositors. 
According  to  these  comments,  some 


'Where,  for  example,  an  employer  mails  a  check 
to  the  plan,  the  Department  is  of  the  view  that  the 
employer  has  segregated  participant  contributions 
from  plan  assets  on  the  day  the  check  is  mailed  to 
the  plan,  provided  that  the  check  clears  the  bank. 


SEPs  allow  participants  to  designate 
their  own  custodians  and  the  sponsor 
must  make  separate  payments  to  the 
custodian  for  each  participant's  account. 
The  comments  state  that  the  amount 
deferred  for  a  given  pay  j>eriod  is  often 
very  small,  and  may  well  be  less  than 
the  minimum  deposit  amount  permitted 
by  the  custodian.  One  of  these 
commenters  recommended  that,  for 
SEPs,  the  time  period  should  be  15  days 
from  the  earUer  of  (IJ  any  pay  period  in 
which  the  largest  single  acciunulated 
participant  contribution  exceeded 
$1,000,  (2)  the  earliest  date  on  which 
the  total  of  ail  accumulated  participant 
contributions  exceeded  $5,000.  or  (3) 
two  months  from  the  last  contribution. 
The  Department  has  determined  not 
to  create  a  special  rule  for  SEPs.  The 
great  majority  of  commenters,  including 
third  party  fiduciaries,  stated  that  it  is 
important  to  have  a  single  rule  for  all 
employers.  The  final  rule  would  permit 
sponsors  of  SEPs  to  remit  participant 
contributions  as  infrequently  as  once  a 
month,  if  necessary.  This  should  allow 
the  remission  of  amounts  sufficiently 
large  to  be  accepted  by  custodians  of 
SEPs. 

e.  Maintain  the  90  day  Maximimi  Time 
Period 

Some  commenters  expressed  the 
opinion  that  the  1988  regulation  should 
remain  unchanged.  Many  of  these 
commenters  stated  that  the  abuses 
against  which  the  proposed  regulation  is 
directed  could  be  better  addressed  by 
non-regulatory  measures.  Foremost 
among  such  recommended  measures 
was  stricter  enforcement  efforts  to 
identify  and  correct  violations.  Given 
the  Department's  broad  enforcement 
responsibilities,  the  Department  has 
concluded  it  would  not  be  practical  to 
rely  entirely  on  enforcement  efforts  to 
address  the  abuses  at  issue  here.  The 
Department  seeks,  by  reducing  the 
maximum  period  during  which 
participant  contributions  may  be  treated 
as  other  than  plan  assets,  to  reduce  the 
amount  of  participant  contributions  that 
are  at  risk  because  they  have  not  yet 
been  deposited  in  trust.  Participant 
contributions  which  have  not  been 
transmitted  to  a  pension  plan  run  two 
types  of  risk:  interest  lost  due  to  delay 
in  depositing  contributions,  and  loss  of 
the  contributions  themselves  if  the 
employer  becomes  bankrupt.  These 
risks  may  result  in  sizeable  losses. 
Through  July  1, 1996,  the  Department's 
enforcement  actions  against  401(k)  plan 
sponsors  have  retrieved  $10.01  milUon 
in  plan  assets  on  behalf  of  participants 
and  beneficiaries.  While  the 
Department's  non-regulatory  efforts 
have  made  a  difference  in  the 


safeguarding  of  pension  plans,  the 
growth  in  the  number  of  plans  with 
participant  contributions  (including 
401  (k)  plans)  has  made  it  infeasible, 
given  the  scarcity  of  Departmental 
resources,  to  audit  or  advise  every  plan 
that  warrants  correction.  In  these 
circumstances,  the  Department  believes 
that  publishing  new  guidelines  is  the 
appropriate  and  efficient  method  of 
improving  pension  safety. 

Other  commenters  suggested  that 
improving  disclosure  of  information  to 
participants  \  ould  obviate  the  need  for 
a  shorter  maximum  period  by  allowing 
participants  to  better  monitor  their 
employer's  handling  of  participant 
contributions.  The  Department  bebeves 
that  the  establishment  of  meaningful 
and  timely  disclosure  requirements  in 
this  area  would  require  legislative 
changes  to  ERISA.  Furthermore, 
imposing  such  requirements  on 
employers  or  plans  may  impose  a 
burden  on  them,  particularly  with 
respect  to  small  plans  that  do  not  use 
third  party  administrators  already 
offering  this  disclosure.  The  Department 
considered  a  suggestion  that  it  offer  t 

enhanced  disclosure  as  an  option  for 
smaller  plans  who  could  not  reasonably 
segregate  plan  assets  within  the 
maximum  period  in  the  final  regulation, 
but  concluded  that  such  an  option  may 
be  costly  for  employers  and  plans  and 
could  be  difficult  to  administer. 

As  described  above,  however,  the 
Department  has  determined  not  to 
change  the  maximum  90  day  period 
with  respect  to  participant  contributions 
to  welfare  benefit  plans. 

6.  Other  Comments 

a.  Comments  Relating  to  Generaljlule 
Several  commentators  suggested  that 
the  existing  rule  that  amounts  that  a 
participant  or  beneficiary  pays  to  a  plan 
or  has  v«thheld  from  his  wages  by  an 
employer  for  contribution  to  a  plan 
become  plan  assets  as  of  the  earliest 
date  on  which  such  amounts  can 
reasonably  be  segregated  from  the 
employer's  general  assets  be  replaced  by 
a  fixed  time  safe  harbor.  Others 
suggested  that  the  existing  rule  be 
replaced  by  a  rule  that  such  amounts 
become  plan  assets  as  of  the  earUest 
date  that  it  would  be  administratively 
feasible  to  transmit  the  assets  to  the 
plan. 

The  rationale  generally  set  forth  by 
the  commenters  for  proposing  the 
elimination  of  the  nile  that  particip^t 
contributions  become  plan  assets  as  of 
the  earhest  date  on  which  they  can 
reasonably  be  segregated  from  the 
employer's  general  assets  is  that  it  is 
difficult  to  determine  with  exactitude  as 
to  when  that  date  is  and  that  the  rule. 
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if  it  means  that  participant  contributions 
become  plan  assets  as  soon  as  they  can 
be  mechanically  segregated  from  the 
employer's  general  assets,  is  costly  and 
burdensome  The  commenters  who 
ad%ocated  changing  die  rule  to  state  that 
participant  contributions  become  plan 
assets  as  of  the  earliest  date  that  it 
would  be  administratively  feasible  to 
transmit  such  contributions  to  the  plan 
also  appear  to  be  reading  the  existing 
rule  as  meaning  that  participant 
contnbutions  become  plan  assets  as 
soon  as  they  can  be  mechanically 
segregated  from  the  employer's  general 
assets. 

After  consideration  of  the?e  ' 
comments,  the  Department  has 
determined  not  to  change  the  existing 
general  rule.  As  indicated  in  the 
preamble  to  the  proposed  regulation,  the 
Department  did  not  propose  to  change 
the  existing  rule.  The  test  remains  as 
stated  in  the  preamble  to  the  1988 
regulation: 

The  revised  general  rule  relaUng  to 
participant  contributions  is  intended  to 
reflect  a  balancing  of  the  costs  of  promptly 
transmitting  such  contributions  to  the  plan 
relative  to  the  protections  provided  to 
participants  by  such  transfers.  In  formulating 
the  final  regulation,  the  Department  has 
attempted  to  remain  consistent  with  one  of 
the  key  purposes  of  the  mist  requirement  of 
section  403(al  of  ERISA— the  segregation  of 
plan  assets  so  as  to  prevent  commingUng  of 
such  assets  with  an  employer's  own  property. 

The  regulation  is  not  intended,  however,  to 
allow  employers  to  use  participant 
contributions  for  their  own  purposes.  The 
Department  is  concerned  that  participant 
contributions  be  paid  promptly  into  the  plan 
so  as  to  begin  earning  interest  or  other 
investment  return  and  to  be  available  for  the 
payment  of  benefits.  Employers  should 
examine  their  current  payroll  procedures  to 
ascertain  whether  they  are  indeed 
transmitting  participant  contribution 
amounts  at  the  earliest  reasonable  time.  (53 
FR17629.  May  17,  1988) 

b.  Comments  Relating  to  Fiduciary 
Duties 

Several  commenters  urged  that  the 
Department  indicate  its  position  with 
respect  to  the  fiduciary  duties  of  the 
institutional  trustee  which  receives 
contributions.  They  stated  that, 
typically,  the  standard  form  of  trust 
agreement  provides  that  the  trustee  is 
accountable  only  for  funds  actually 
deposited  and  that,  in  their  view,  the 
trustee  has  no  obligation  to  collect 
contributions.  One  commenter 
acknowledged  Uiat  while  the 
institutional  trustee  which  receives 
contributions  does  not  have  any  primary 
duty  to  enforce  payment  of 
contributions,  section  405fa)(3)  of 
ERISA  imposes  a  fiduciary  duty  to 
remedy  the  breaches  of  other  fiduciaries 


of  which  it  has  knowledge,  but  stated 
that  a  trustee  would  not  necessarily 
have  sufficient  information  to  determine 
when  there  has  been  such  a  breach  with 
respect  to  timely  deposit  of  employee 
contributions.  Finally,  one  commenter 
who  receives  employee  contributions 
from  many  sponsors  of  401(k)  plans 
stated  its  belief  that  "each  service 
provider  has  a  fiduciary  responsibility 
to  plan  participants  to  blow  the  whistle 
on  the  abusers,"  and  stated  that  its 
service  agreement  "specifies  that  we 
will  contact  the  Department  of  Labor  if 
contributions  are  not  made  at  least  once 
a  month." 

Although  it  is  the  view  of  the 
Department  that  the  plan  sponsor 
(usually  the  employer)  is  primarily 
responsible  for  assuring  that  participant 
contributions  are  transmitted  to  the 
trustee  in  a  timely  manner,  section 
405(a)(3)  would  impose  a  fiduciary  duty 
on  plan  trustees  in  certain 
circiunstances.'  Delineating  those 
circumstances  is  beyond  the  scope  of 
this  rulemaking. 

c.  Partnerships 

Two  comments  were  received  relating 
to  when  contributions  by  partners  to 
section  401(k)  plans  become  plan  assets. 
The  letters  represent  that,  under  26  CFR 
1.401(k)-l(a)(6)(ii),  a  partner's 
compensation  is  deemed  currently 
available  on  the  last  day  of  the  taxable 
year,  and  an  individual  partner  must 
make  an  election  by  the  last  day  of  the 
year.  They  ask  when  the  monies,  which 
otherwise  would  be  peiid  to  a  partner, 
but  for  the  partner's  election,  become 
plan  assets,  inasmuch  as  partners  do  not 
receive  wages.  In  the  view  of  the 
Department,  the  monies  which  are  to  go 
to  a  section  401  (k)  plan  by  virtue  of  a 
partner's  election  become  plan  assets  at 
the  earliest  date  they  can  reasonably  be 
segregated  from  the  partnership's 
general  assets  after  those  monies  would 
otherwise  have  been  distributed  to  the 
partner,  but  no  later  than  15  business 
days  after  the  month  in  which  those 
monies  would,  but  for  the  election,  have 
been  distributed  to  the  partner. 

d.  Bankruptcy  Laws 

Two  commenters  recommended  that 
the  Department  seek  to  have  the 
bankruptcy  laws  amended  to  provide  a 
preference  for  participant  contributions 
commingled  with  the  employer's 
general  assets.  One  commenter  stated 
that  such  contributions  should  be 
elevated  to  the  same  priority  as  earned 
payroll.  Because  such  a  change  cannot 

'For  the  Department's  views  of  the  obligations 
imposed  on  a  fiduciary  by  section  405(a)(3)  in 
another  situation.  »ee  29  CFR  2509.75-5,  Q4A  FR- 
IO. 


be  accomphshed  through  the 
Department's  regulatory  authority,  these 
recommendations  are  beyond  the  scope 
of  this  rulemaking. 

e.  Participant  Loans 

Clarification  was  requested  from  a 
commenter  that  the  time  periods 
applicable  to  determining  when 
participant  contributions  become  plan 
assets  also  apply  to  determining  when 
repayments  of  participant  loans  that  are 
withheld  or  received  by  the  employer 
become  plan  assets.  Another  commenter 
stated  that  monies  withheld  for 
repayment  of  participant  loans  should 
be  afforded  at  least  90  days  after 
withholding  because  many  plans 
provide  for  quarterly  repayment  of 
loans. 

The  question  of  when  participant  loan 
repayments  become  plan  assets  is 
beyond  the  scope  of  this  rulemaking. 
The  notice  of  proposed  rulemaking  did 
not  solicit  comments  on  this  matter.  The 
record  is  insufficient  for  the  Department 
to  address  this  matter  in  the  final 
regulation.  In  the  Department's  view, 
however,  employers  should  promptly 
transmit  participant  loan  repayments  to 
plans.  An  employer's  failure  to  transmit 
loan  payments  within  a  reasonable  time 
after  withholding  or  receiving  them 
could  subject  the  employe'-  tc  liability 
for  violations  of  the  same  provisions  of 
ERISA  and  criminal  law  that  are 
violated  when  an  employer  is 
delinquent  in  forwarding  participant 
contributions  to  plans. 

f.  Bonding 

Several  commenters  suggested  that 
many  of  the  problems  with  which  the 
Department  is  concerned  could  be 
addressed  by  requiring  that  the 
withheld  wages  and  participant 
contributions  be  covered  by  ERISA's 
bonding  requirements  prior  to  their 
transmittal  to  the  plan.  While  this 
suggestion  may  have  some  merit  with 
respect  to  safeguarding  participant 
contributions  from  losses  due  to  acts  of 
fraud  and  dishonesty,  it  would  not 
protect  against  participant  contribution 
losses  where  fraud  or  dishonesty  could 
not  be  shown.  This  is  because  the  bond 
required  under  section  412  of  ERISA  (29 
U.S.C.  1112)  protects  the  plan  only 
against  acts  of  fraud  or  dishonesty. 
However,  participant  losses  due  to  an 
employer's  failure  to  quickly  segregate 
participant  contributions  arise  from 
numerous  causes,  of  which  provable 
acts  of  fraud  or  dishonesty  are  a 
relatively  minor  factor.  In  addition,  it 
woiUd  require  an  amendment  to  the 
Department's  existing  bonding 
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regulations,*  which  currently  require 
bonding  with  respect  to  participant 
contributions  made  by  withholding 
from  employees'  salaries  only  at  the 
point  in  time  when  they  are  segregated 
from  the  employer's  general  assets 
within  the  meaning  of  29  CFR 
2580.412-5.  Such  an  amendment  is 
beyond  the  scope  of  this  regulation.' 

g.  Maritime  Employers 

Two  commenters  stated  that  the 
proposed  regulation  would  present 
particularly  difficult  compliance 
problems  for  maritime  employers. 
According  to  these  commenters, 
participant  contributions  for  401  (k) 
plans  in  this  industry  are  commonly  not 
transmitted  to  the  plan  until  the  end  of 
the  voyage  in  whidb  the  participant 
earned  the  amount  of  the  contribution. 
Such  voyages  may  last  several  months. 
The  comments  did  not  focus  on  when 
wages  are  withheld  for  transmission  to 
the  plan.  If  the  wages  are  not  withheld 
until  the  end  of  the  voyage,  the 
maximum  period  within  which  the 
withheld  wages  must  be  transmitted 
would  begin  at  the  end  of  the  voyage.  If 
the  wages  were  withheld  during  the 
course  of  the  voyage,  the  Department 
does  not  perceive  any  reason  why  the 
employer  cannot  remit  such  wdthheld 
wages  to  the  plan  within  the  same 
maximum  period  as  any  other  employer. 

h.  Multiemployer  Flans 

Several  commenters  argued  that, 
because  of  the  unique  nature  of 
multiemployer  plans,  in  that  the  plan 
trustees  are  independent  of  any 
individual  employer,  the  regulation 
should  either  entirely  exempt  elective 
contributions  to  multiemployer  plans 
from  its  provisions  or  exempt  such 
contributions  from  the  maximum  period 
provision.  The  commenters  noted, 
however,  that  the  collective  bargaining 
agreements  governing  most 
multiemployer  plans  provide  for 
transmittal  of  such  contributions  from 
the  employer  to  the  plan  within  a  fixed 
period,  typically  between  10  and  20 
days  after  the  month  in  which  such 
contributions  are  made.  The  Department 
determined  that  the  maximum  time 
period  for  pension  plans  in  the  final 
regulation  was  sufficient  to 
accommodate  multiemployer  plans  and 
determined  not  to  create  a  special  rule 
or  exemption  for  multiemployer  plans. 
At  the  same  time,  and  as  more  fully 
explained  below  in  the  discussion  of  the 
effective  date,  the  Department 
recognized  that  transmission  of 


'See  29 CFR  2580.412. 

»T.R.  92-1  does  not  extend  to  the  enforcement  of 
the  bonding  requirements  of  ERISA. 


participant  contributions  may  be 
controlled  by  collective  bargaining 
agreements  and  has  addressed  the 
special  nature  of  collectively  bargained 
plans,  including  multiemployer  plans, 
in  connection  with  the  applicability  of 
the  new  maximum  period  for  pension 
plans  in  the  final  regulation. 

7.  Dues  Financed  Plans 

The  final  regulation  leaves 
undisturbed  the  effect  of  the  1988 
regulation  on  amounts  paid  to  employee 
organizations  as  union  dues.  It 
continues  to  be  the  Department's 
position  that  amounts  paid  as  union 
dues  should  not  be  characterized  as 
participant  contributions  merely 
because  a  portion  of  such  dues  might  be 
used  to  provide  benefits  under  a  welfare 
or  pension  plan  sponsored  by  the 
employee  organization. 

8.  Consequences  of  Treatment  of 
Participant  Contributions  as  Plan  Assets 
Before  Transmission  to  the  Plan  Trustee 

a.  ERISA 

Once  participant  contributions 
become  plan  assets,  they  become  subject 
to  the  trust  requirements  of  ERISA 
section  403,  29  U.S.C.  1103.  Although 
ERISA  section  403(b)  contains  a  number 
of  exceptions  to  the  trust  requirement 
for  certain  types  of  assets,  including 
assets  which  consist  of  insurance 
contracts,  and  for  certain  types  of  plans, 
participant  contributions  generally  must 
be  held  in  trust  by  one  or  more  trustees 
once  they  become  plan  assets.  ERISA 
section  403(a),  29  U.S.C.  1103(a). 
Although  the  Secretary  has  authority, 
pursuant  to  ERISA  section  403(b)(4),  to 
grant  exemptions  for  welfare  plans, 
including  health  plans,  from  the  trust 
requirements,  this  exemptive  authority 
does  not  extend  to  most  pension  benefit 
plans.  As  noted  above,  the  Secretary  has 
issued  a  technical  release,  T.R.  92-01, 
which  provides  that,  with  respect  to 
certain  welfare  plans  (e.g.,  cafeteria 
plans),  the  Department  will  not  assert  a 
violation  of  the  trust  or  certain  reporting 
requirements  in  any  enforcement 
proceeding,  or  assess  a  civil  penalty  for 
certain  reporting  violations,  involving 
such  plans  solely  because  of  a  failure  to 
hold  participant  contributions  in  trust. 
57  FR  23272  (June  2.  1992),  58  FR  45359 
(Aug.  27,  1993).  As  a  result,  except  for 
plans  which  come  within  T.R.  92-01,  an 
employer's  failure  to  transmit 
participant  contributions  to  apian 
trustee  or  investment  manager  by  the 
applicable  period  described  in  the  final 
regulation  may  subject  the  employer  to 
liability  under  ERISA  for  failure  to  hold 
plan  assets  in  trust. 


In  addition,  ERISA's  fiduciary 
responsibility  provisions  apply  to  the 
management  of  plan  assets.  An 
employer  who  retains  plan  assets 
commingled  with  its  general  assets 
would  be  exercising  "authority  or 
control  respecting  the  management  or 
disposition  of  (plan)  assets"  and  would 
be  a  fiduciary  with  respect  to  those 
assets  pursuant  to  ERISA  section 
3(21)(A)(i).  Among  other  things, 
ERISA's  fiduciary  responsibility 
provisions  make  clear  that  the  assets  of 
a  plan  may  not  inure  to  the  benefit  of 
any  employer  and  shall  be  held  for  the 
exclusive  purpqse  of  providing  benefits 
to  participants  in  the  plan  and  their 
beneficiaries,  and  defraying  reasonable 
expenses  of  administering  the  plan. 
ERISA  sections  403-404,  29  U.S.C. 
1103-1104.  Fiduciaries  who  violate 
these  provisions  are  personally  liable  to 
the  plan  to,  among  other  things,  make 
good  losses  resulting  from  such 
violations  and  to  restore  to  the  plan  any 
profits  of  such  fiduciary  which  have 
been  gained  through  the  use  of  plan 
assets.  ERISA  section  409(a),  29  U.S.C. 

1109(a)- 
ERISA's  fiduciary  responsibility 

provisions  also  prohibit  certain 

transactions  involving  plan  assets. 

ERISA  sections  406-407,  29  U.S.C. 

1106-1107.  In  particular,  ERISA  section 

406(a)(1)(D),  29  U.S.C.  1106(a)(1)(D), 

provides  that  a  plan  fiduciary  shall  not 

cause  the  plan  to  engage  in  a  transaction 

if  he  knows  or  should  know  that  such 

transaction  constitutes  a  direct  or 

indirect  transfer  to,  or  use  by,  or  for  the 

benefit  of  a  party  in  interest  of  any 

assets  of  the  plan.  The  employer  of 

employees  covered  by  the  plan  is  a 

party  in  interest  with  respect  to  the 

plan.  ERISA  section  3(14)(C).  29  U.S.C. 

1002(14)(C).  Violations  of  ERISA's 

prohibited  transaction  provisions 

subject  the  fiduciaries  and  parties  in 

interest  to  liability  for  the  plan's  losses 

and  other  reUef.  In  the  case  of  pension 

plans  quahfied  imder  the  Code,  the 

parties  in  interest  (referred  to  as 

disqualified  persons)  are  subject  to 

excise  taxes  under  IRC  section  4975.  In 

the  case  of  other  employee  benefit 

plans,  particularly  welfare  plans,  the 

parties  in  interest  are  subject  to  civil 

penalties  under  ERISA  section  502(i),  29 

U.S.C.  1132(i). 

b.  Criminal  Law 

As  was  noted  in  the  preamble  to  the 
final  regulation  pubUshed  in  1988,  the 
Department  of  Justice  takes  the  position 
that,  under  18  U.S.C.  664,  the 
embezzlement,  conversion,  abstraction, 
or  stealing  of  "any  of  the  moneys,  funds, 
securities,  premiums,  credits,  property, 
or  other  assets  of  any  employee  welfare 
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benefit  plan  or  employee  pension 
benefit  plan,  or  any  fund  connected 
therewith"  is  a  criminal  offense,  and 
that  imder  such  language,  criminal 
prosecution  may  go  forward  in 
situations  in  which  the  participant 
contribution  is  not  a  plan  asset  for 
purposes  of  title  I  of  ERISA.  As  with  the 
1988  regulation,  the  final  regulation 
defines  when  participant  contributions 
become  "plan  assets'  only  for  the 
purposes  of  title  I  of  ERISA  and  the 
related  prohibited  transaction  excise  tax 
provisions  of  the  Internal  Revenue 
Code,  The  Department  reiterates  that 
this  regulation  may  not  be  relied  upon 
to  bar  criminal  prosecutions  pursuant  to 
18  U.S.C.  664. 

Similarly,  State  criminal  laws  may 
apply  when  an  employer  converts 
participant  contributions  to  the  plan  to 
the  employer's  own  use.  Although  the 
provisions  of  ERISA  generally  supersede 
State  laws  that  relate  to  employee 
benefit  plans  covered  by  title  I  of  ERISA, 
generally  applicable  State  criminal  laws 
are  not  preempted.  ERISA  section 
514(b)(4).  29  U.S.C.  1144(b)(4).  This 
regulation  may  not  be  relied  upon  to  bar 
criminal  prosecutions  under  such 
generally  apphcable  State  laws. 

9.  Effective  Date  of  the  Final  Regulation 

The  effective  date  of  this  regulation  is 
February  3,  1997.  The  Department 
received  relatively  few  comments 
addressing  the  appropriateness  of  the 
proposed  delayed  effective  date  of  60 
days  after  the  adoption  of  the  final 
regulation,  although  the  Department 
specifically  requested  comments  on  this 
matter.  Of  those  comments  received,  the 
bulk  of  the  comments  addressing  the 
effective  date  recommended  a  one  year 
delay  if  the  proposed  regulation  was 
adopted  without  significant  change  as  a 
final  rule,  although  several 
organizations  serving  401  (k)  plans 
indicated  that  a  180-day  period  would 
not  be  inappropriate.  However,  most  of 
the  comments  and  hearing  testimony 
indicated  that  there  would  be  little  or  no 
difficulty  for  the  vast  majority  of 
employers  to  meet  the  maximum  period 
adopted  in  the  final  rule  for  participant 
contributions  to  401  (k)  plans.  Some 
commenters  stated  that  while  only  a 
small  percentage  of  employers  would 
have  difficulty  meeting  the  maximimi 
period  adopted  in  the  final  rule,  they 
would  need  a  full  year  to  change  their 
processing  systems. 

The  Department  believes  that  the 
effective  date  for  the  regulation  has  been 
sufficiently  delayed  to  accommodate  the 
needs  of  those  employers  who  will  need 
to  make  significant  changes  in  their 
payroll  or  other  systems  in  order  to 
comply  with  the  final  regulation. 


Nevertheless,  the  Department  has 
determined  to  provide  a  procedure  to 
allow  employers  who  are  complying 
with  the  1988  regulation  to  obtain  up  to 
an  additional  90  days  postponement  of 
the  application  of  the  new  maximum 
period  for  pension  plans.  Under  this 
procedure,  prior  to  the  effective  date  of 
the  regulation,  an  employer  must 
provide  a  true  and  accurate  written 
notice  to  the  participants  that  the 
employer  has  elected  to  postpone  the 
application  of  the  new  maximum  period 
for  pension  plans,  and  providing  the 
date  that  the  postponement  will  expire. 
The  notice  must  also  describe  the 
reasons  why  the  employer  cannot 
reasonably  segregate  the  participant 
contributions  within  the  maximum  time 
period  for  pension  plans. 

At  the  same  time,  the  employer  must 
obtain  a  performance  bond  or 
irrevocable  letter  of  credit  in  favor  of  the 
plan  in  an  amoimt  not  less  than  the  total 
participant  contributions  withheld  or 
received  by  the  employer  during  the 
previous  three  months.  The  bond  or 
letter  of  credit  must  be  guaranteed  by  a 
government  supervised  bank  or  similar 
institution.  The  Department  is 
concerned  that  in  some  cases,  the 
reasons  prompting  the  employer  to  elect 
a  postponement  under  this  procedure 
may  reciu-  in  the  immediately  following 
months  and,  if  so,  might  put  the 
participant  contributions  at  risk  of  loss. 
Because  the  postponements  will  not  be 
subject  to  prior  approval  by  the 
Department,  the  Department  has  also 
determined  that  the  bond  or  letter  of 
credit  must  remain  in  effect  for  at  least 
three  months  following  the  month  in 
which  the  postponement  expires.  A 
copy  of  the  notice  provided  to  the 
participants  must  also  be  provided  to 
the  Secretary  along  with  a  certification 
that  the  notice  was  distributed  to  the 
participants  and  that  the  bond  was 
obtained. '° 

Finally,  for  each  month  in  which  the 
postponement  is  in  effect,  the  employer 
must  provide  a  true  and  acciu-ate  notice 
to  the  participants  stating  the  date  on 
which  participant  contributions 
received  or  withheld  by  the  employer 
during  that  month  were  transmitted  to 
the  plan.  This  notice  must  be 
distributed  so  as  to  reach  the 
participants  within  10  days  after  the 
transmission.  While  the  postponement 
is  in  effect  with  respect  to  a  particular 
plan,  the  participant  contributions  to 
the  plan  wrill  be  subject  to  the  same 


'"Such  copy  shall  be  addressed  to:  Participant 
Contribution  Ragulation  Extension  Notification, 
Office  of  Enforcement,  Pension  and  Welfare 
Benefits  Administration,  U.S.  Department  of  Labor. 
200  Constitution  Ave..  N.W.,  Washington.  DC 
20210. 


ma.ximum  period  under  the  final 
reguldtion  that  applies  to  employee 
welfare  benefit  plans. 

Many  commenters  representing 
organized  labor  and  employer 
organizations  pointed  out  that  a  rule 
requiring  a  change  in  a  provision 
governed  by  a  collectively  bargained 
plan  may  require  ronegotiation  of  the 
collective  bargaining  agreement.  These 
commenters  also  noted  tnat  the  drafters 
of  ERISA  recognized  the  special  needs 
of  collectively  bargained  plaiis  by 
providing  special  effective  dates  for 
collectively  bargained  plans  with 
respect  to  ERISA's  participation,  vesting 
and  funding  provisions."  They  asked 
that  the  Department  provide  a  special 
postponement  of  the  application  of  the 
maximum  period  for  collectively 
bargained  plans.  The  Department 
believes  that  the  comments  have  merit 
and  has  provided  for  a  postponement  of 
the  application  to  collectively  bargained 
plans  of  the  new  maximima  period  for 
pension  plans.  Under  the  final 
regulation,  the  maximiun  period  for 
pension  plans  does  not  apply  to 
collectively  bargained  plans  until  the 
later  of  (1)  the  effective  date  or  (2)  the 
first  day  of  the  plan  year  that  begins 
after  the  expiration  of  the  last  to  expire 
of  any  applicable  bargaining  agreement 
in  effect  when  the  final  regulation  is 
issued.  During  this  period  of 
postponement  of  applicability,  the 
maximum  period  for  welfare  plans  in 
the  final  regulation  will  apply  to 
collectively  bargained  plans. 

Economic  Analysis  Conducted  in 
Accordance  With  Executive  Order 
128B6  and  OMB  Guidelines 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Department 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in,  among 
other  things,  a  rule  raising  novel  policy 
issues  arising  out  of  the  President's 
priorities.  Pursuant  to  the  terms  of  the 
Executive  Order,  the  Department  has 
determined  that  this  regulatory  action  is 
a  "significant  regulatory  action"  as  that 
term  is  used  in  Executive  Order  12866 
because  the  action  would  raise  novel 
pohcy  issues  arising  out  of  the 
President's  priorities.  Thus,  the 
Department  believes  this  notice  is 
"significant,"  and  subject  to  OMB 
review  on  that  basis. 


I '  See  ERISA  sections  211(c)(1)  and  308(c)(1).  (29 
U.S.C  sec.  1061  (cKD  and  1086(c)(1)). 


UMI 
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Costs 

In  connection  with  the  publication  of 
the  proposed  regulation  the  Department 
solicited  comments  on  potential 
economic  effects  of  the  proposed  rule  in 
the  context  of  Executive  Order  12866, 
and  any  evidence  with  respect  to 
whether  or  not  the  proposed  rule  might 
be  "economically  significant."  The 
Department  received  many  comments 
regarding  the  additional  costs  and 
burdens  that  would  have  attended  the 
proposed  regulation.  Some  commenters 
asserted  that  there  would  be  increased 
costs  but  did  not  provide  data  and 
information  to  explain  their  assertions. 
The  Department  assumed  that  the 
information  provided  in  the  record  by 
those  who  did  set  forth  data  is  reflective 
of  the  additional  costs  which  others 
would  incur. 

The  Department  estimated 
compliance  costs  of  the  plan  asset 
regulation  set  forth  in  this  notice  by 
utilizing  information  placed  in  the 
record  and  Departmental  data  on 
industry  practices. '^  Costs  are  separated 
into  initial  costs  and  ongoing  costs. ' ' 
Initial  costs  represent  up-front 
expenditures  for  plan  revisions, 
reprogramming,  and  other  one-time 
costs;  these  costs  were  annuahzed  over 
a  conservative  estimate  of  the  "Ufe"  of 
the  regulation,  10  years,  in  order  to 
show  such  costs  on  an  annual  basis. 
Ongoing  expenditures  incurred 
armually  include  additional  audits  for 
those  plans  which  need  to  create 
supplemental  trust  accounts,  and  the 
cost  of  performing  administrative  tasks 
more  frequently.  Total  annuahzed 
initial  costs  and  ongoing  costs  were 
aggregated  to  estimate  total  armual 
costs. 

The  plan  asset  regulation  as  originally 
promulgated  in  1988  provides  that 
participant  contributions  become  plan 
assets  as  soon  as  they  may  reasonably  be 
segregated  from  the  employer's  assets. 
The  regulation  is  now  being  modified  to 
shorten  the  maximum  length  of  time 
employers  would  have  to  treat 
participant  contributions  to  pension 
plans  as  other  than  plan  assets  under 
Title  I  of  ERISA  from  90  days  after  these 
contributions  were  withheld  or 
submitted,  to  15  business  days  after  the 


end  of  the  month  in  which  the 
contributions  were  withheld  or 
submitted.  Therefore,  the  costs  of  this 
regulatory  action  are  limited  to  the  costs 
associated  with  bringing  into 
compliance  those  employers  that  are  not 
remitting  participant  contributions  to 
pension  plans  within  15  business  days 
after  the  close  of  the  month.''* 

Compliance  costs  were  estimated 
using  information  from  commenters  on 
ciurent  practices  and  analysis  of  Form 
5500  annual  report  data  to  develop  an 
estimate  of  the  number  of  plans  out  of 
compliance  with  the  revised  regulation. 
The  present  value  (using  a  7  percent  real 
discount  rate)  of  the  cost  of  compliance 
expressed  in  constant  1995  dollars 
ranges  from  $17  milUon  for  1996  costs 
to  $9  miUion  for  2005  costs,  totalling 
$107  million  over  the  1996-2005 
period,  and  with  a  value  expressed  as  a 
constant  annuity  of  $15  million  per  year 
over  ten  years.  Comments  and  survey 
data  in  the  record  suppUed  information 
on  how  different  sponsors  would  have 
different  biu-dens  associated  with   . 
coming  into  comphance,  reflecting 
different  payroll  practices.  Many 
witnesses  testified  that  they  would 
incur  no  additional  bvutien  if  the 
standard  was  revised  to  require  deposit 
by  the  fifteenth  day  after  the  previous 
month's  end.  Some  testified  that  they 
would  have  to  change  their  payroll 
practices  to  come  into  compliance; 
others  determined  that  they  would  have 
to  redesign  their  payroll  systems,  or 
make  use  of  a  short-term  interest  bearing 
trust.  Comments  and  testimony  were 
received  regarding  financial  institutions' 
practices,  including  fee  structures; 
information  on  compliance  rates  was 
taken  from  Form  5500  data,  as  verified 
by  survey  data  supplied  in  the  record. '* 


'2  For  the  purposes  of  this  analysis  the 
Department  referred  to  data  collected  from  the  Form 
5500,  the  annual  return/report  filed  by  pension  and 
welfare  beneflt  plans.  In  addition,  the  analysis  also 
makes  use  of  results  of  surveys  on  participant 
contribution  plans  conducted  by  William  M. 
Mercer,  Incorporated,  the  Profit  Sharing  Council  of 
America,  and  Bankers  Trust  Company  contained  in 
the  record. 

'^Costs  are  estimated  based  on  information 
submitted  to  the  record  both  in  the  form  of 
comment  letters  and  testimony  gathered  at  the 
public  hearing  held  on  February  22  and  23. 1996. 


Data  analysis  indicated  that 
approximately  15.000  (in  1996)  to 
27,000  (in  2005)  contributory  pension 
plans  would  need  to  take  steps  to  come 
into  compliance  with  the  new 
provisions  on  participant  contributions. 
Of  an  estimated  239.000  '*  pension 
plans  which  receive  participant 
contributions,  approximately  94  " 
percent  already  deposit  participant 
contributions  within  15  business  days 
after  the  end  of  the  month  in  which 
contributions  were  withheld  or  paid. 

In  addition  to  the  annual  costs 
quantified  above,  other  imquantified 
costs  may  be  recognized  by  employers, 
plans  and  participants.  For  example, 
•certain  employers  or  plans  may  be 
unable  to  accommodate  the  changes 
required  by  this  revised  regulation,  and 
consequently  may  conceivably  offer  a 
different  type  of  pension  plan,  reduce 
the  employer's  contribution  to  the  plan, 
or  cease  to  offer  any  plan.  However,  the 
marginal  cost  of  complying  with  the 
final  regulation  has  not  been 
conclusively  shown  to  have  a 
measurable  effect  on  rates  at  which 
employers  establish  or  terminate  plans. 

Benefits 

Wages  which  are  withheld  for 
contribution  to  a  plan  are  regarded  by 
the  Department  as  the  property  of  the 
participant  from  the  time  when  they 
would  otherwise  be  payable  to  the 
participant  directly.  Delays  in  the 
transmittal  of  these  funds  into  a  trust 
result  in  lost  earnings  to  the  participant. 
PWBA  estimates  that  $82  miUion  v«ll 
be  gained  in  1997  by  participants  and 
beneficiaries  through  the  increased 


'*The  final  rule  does  not  change  the  requirement 
of  the  1988  regulation  that  participant  contributions 
become  plan  assets  as  of  the  earliest  date  that  they 
can  reasonably  be  segregated  from  the  employer's 
general  assets.  The  economic  effects  of  these 
provisions  were  accounted  for  in  the  issuance  of  the 
1988  regulation.  Nevertheless,  in  estimating  the 
economic  effects  of  this  regulation,  llie  Department 
has  included  the  costs  to  plans  which  should  have 
been  in  compliance  with  the  regulation  as  originally 
stated,  as  well  as  with  this  revised  regulation,  but 
are  not  currently  in  compliance  because  their 
administrators  may  have  misunderstood  the 
requirements  of  the  regulation  as  published  in  1988. 

"The  annual  cost  estimate  is  based  on 
commenters'  estimates  of  $6,000-510,000  per  plan 
per  year  for  those  that  will  establish  and  maintain 
a  trust  for  holding  participant  contributions  short 
term,  S4,000-$e,000  per  plan  that  will  modify  its 
participant  contribution  management  systems  to 
comply  with  the  revised  regulation  (a  first  year  only 
cost),  and  $600  per  plan  per  year  for  those  that  will 
be  required  to  increase  the  number  of  deposits  of 
participant  contributions  to  come  into  compliance. 
Some  plans  that  already  deposit  on  a  monthly  basis 
will  have  to  accelerate  their  deposit  schedules  to 
comply  with  the  15  business  day  rule,  but  will  not 
have  to  pay  for  additional  transactions.  The  sources 


used  were  comment  letters  or  testimony  from 
Bankers  Trust  Compeny,  National  Fuel  Gas 
Company,  American  Society  of  Pension  Actuaries, 
profit  Sharing  Council  of  America,  Louis  Kravitz, 
Berry  Petroleum,  and  Southern  Champion  Tray 
Company. 

'*Form  5500  data  from  1992  (the  most  recent  year 
for  which  complete  data  is  available)  establishes 
that  there  are  approximately  172,000  contributory 
pension  plans  subject  to  this  regulation.  Data  for 
1989-1992  and  preliminary  daU  for  1993  show  an 
average  annual  increase  of  22,000  in  the  number  of 
contributory  plans;  assuming  a  continuation  of  this 
rate  of  growth  yields  an  estimate  of  239.000 
contributory  plans  subject  to  this  regulation  in 
1995.  Linear  extrapolation  of  this  rate  of  growth 
yields  an  estimate  of  461 ,000  plans  in  2005. 

"This  estimate  is  based  on  an  analysis  of  Form 
5500  data  utilizing  27.654  Form  5500  returns 
submitted  for  the  1992  p\&afeai  by  contributory 
plans,  which  showed  5%  of  large  plans  out  of 
compliance.  Compliance  rates  of  small  plans  were 
based  on  an  analysis  of  the  behavior  of  the  smallest 
Form  5500  filers;  it  is  estimated  that  6%  of  small 
plans  are  out  of  compliance  with  the  revised 
regulation.  This  analysis  represents  the  higher  end 
of  the  range  of  noncompliance  rates  based  on 
survey  data  submitted  by  commentators,  none  of 
which  had  a  sample  size  of  more  than  317. 
indicating  a  range  of  2.5  to  8  percent  of  respondents 
are  not  in  compliance  with  contribution  date  limits 
in  this  regulation. 


\ 
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earnings  by  having  their  contributions 
placed  in  trust  at  an  accelerated  rate.'* 
The  present  \alue  (using  a  7  percent  real 
discount  rate)  of  the  increased  earnings 
on  participant  contributions  expressed 
in  constant  1995  dollars  ranges  from  $76 
million  in  1997  to  S69  million  in  2005 
totalling  S661  million  over  the  1996- 
2005  ppnod.  and  Vvith  a  10-year 
annuitized  value  of  $94  million. "This 
estimate  of  these  savings  to  participants, 
which  are  a  result  of  earlier  segregation, 
include  what  is  effectively  a  transfer 
from  employers,  some  of  whom  are  in 
full  compliance  with  the  1988 
regulation  and  act  properly  under  their 
fiduciary  responsibilities. 

In  addition.  PVVBA  beheves  that  the 
revised  regulation  wili  reduce  the 
likelihood  that  some  participant 
contributions  will  be  lost  in  bankruptcy 
proceedings  by  being  placed  in  trust 
sooner,  which  will  put  these 
contnbutions  out  of  reach  of  the 
sponsor's  creditors.^o  with  an  estimated 
annual  savings,  stated  as  a  10-year 
annuitized  value,  to  participants  and 
beneficiaries  of  $4  million.  Plans  will 
receive  additional  saving  to  participants 
through  the  reduced  likelihood  of 
litigation  (both  from  the  Department  and 
from  private  sources)  due  to  the 
shortened  maximum  time  limit.  Many 
other  savings  to  participants  associated 
with  the  revised  regulation,  such  as 
reduced  anxiety  among  participants, 
improved  goodwill  of  employees  toward 
the  plan  sponsors,  and  increased 
pension  savings  rates,  have  not  been 
quantified. 

Based  on  information  submitted  to  the 
record  and  the  Department's  data,  the 
present  value  (using  a  7  percent  real 
discount  rate)  of  the  quantified  benefits 
expressed  in  constant  1995  dollars 
ranges  from  $79  million  in  1997  to  $71 
million  in  2005,  totalling  $686  million 
over  the  1996-2005  period,  and  with  a 


'•This  Tigure  was  reached  by  multiplying  the 
additional  number  of  days  funds  will  be  in  trust  by 
the  portion  of  the  estimated  S63.7  billion  [in  1997) 
in  annual  participant  contributions  that  would  be 
deposited  earlier  by  an  annual  rate  of  return.  A  2.1 
percent  annual  real  rate  of  return  was  used  for 
contributions  deposited  by  those  large  plans  which 
place  funds  in  short-term  interest  bearing  trusts.  A 
10.1  percent  real  rate  of  return  was  used  for 
contributions  deposited  by  the  remainder  of  the 
large  plans  and  the  small  plans,  representing  an 
estimate  of  the  rale  of  return  of  401(k)  funds  held 
in  trust 

'*  Although  the  Department  expects  plan 
sponsors  to  incur  costs  in  1996  in  anticipation  of 
the  final  regulation's  effective  date  in  1997.  the 
Department  has  assumed  that  no  savings  to 
participants  will  accrue  in  1996, 

"Several  commenfers  recommended  that  the 
Bankruptcy  Code  be  amended  to  exclude 
participant  contributions  from  the  bankrupt 
employer's  estate.  Such  an  ameodment  would 
require  legislation  and  is  beyond  the  scope  of  this 
regulation. 


10-year  annuitized  value  of  $98  million. 
The  present  value  (using  a  7  percent  real 
discoimt  rate)  of  the  net  savings  to 
participants  expressed  in  constant  1995 
dollars  ranges  from  $69  million  in  1997 
to  $62  million  in  2005,  totalling  S579 
milUon  over  the  1996-2005  penod,  and 
with  a  10-year  annuitized  value  of  $83 
million.21  This  projection  of  the  net 
savings  to  participants  includes  what  is 
effectively  a  transfer  from  employers 
some  of  whom  are  in  full  compliance 
with  the  1988  regulation  and  act 
properly  imder  their  fiduciary 
respoDsibihties. 

Non-Regulatory  Alternatives 

The  Department  examined  non- 
regulatory  approaches  for  promoting  the 
prompt  deposit  of  participant 
contributions  into  trust,  including  (1) 
increased  enforcement  efforts  by  the 
Department,  (2)  issuance  of  non- 
regulatory  guidance.  (3)  educating 
participants  on  their  rights,  and  (4) 
seeking  legislative  guaranty  of  the 
protection  of  participant  contributions, 
as  is  done  by  the  Pension  Benefit 
Guaranty  Corporation  for  defined 
benefit  plan  assets.  The  increased 
enforcement  approach  advocated  by  a 
nimiber  of  comments  is  more  fully 
addressed  above  in  the  discussion  of 
such  comments. 

Using  its  non-regulatory  authority,  the 
Department  recently  announced  a 
voluntary  compliance  program  (61  FR 
9203,  March  7,  1996)  and  a 
complementary  class  exemption  (61  FR 
9199,  March  7, 1996)  to  encourage  plan 
sponsors  who  are  delinquent  in 
submitting  participant  contributions  to 
make  their  plans  whole.  This  initiative, 
known  as  the  Pension  Payback  Program, 
is  targeted  at  persons  who  failed  to 
transfer  participant  contributions  to 
pension  plans  wdthin  the  timeframes 
mandated  by  regulation.  Those  who 
comply  with  this  program  will  avoid 
ERISA  civil  actions  initiated  by  the 
Department,  the  assessment  of  civil 
penalties  under  ERISA  section  502(1), 
and  related  Federal  criminal 
prosecutions.  The  Department  has 
received  the  cooperation  of  the 
Department  of  Justice  and  the  IRS  in 
creating  this  program. 

The  Department  has  undertaken  both 
an  enforcement  initiative  and  a  pension 
education  campaign.  One  of  the  results 
of  these  two  initiatives  was  the 
demonstration  of  the  need  for  a 


modified  plan  asset  regulation  An 
improved  plan  asset  regulation  will 
reduce  the  significant  risk  to  the 
pension  assets  of  American  workers 
caused  by  certain  employers'  failure  to 
modify  thair  per.fonnance  of  their  own 
accord.  While  most  plan  sponsors  have 
used  technological  improvements  to 
accelerate  the  date  upon  which 
participant  contributions  are  placed  in 
trust,  the  failure  of  some  plan  sponsors 
to  adopt  improved  industry  procedures 
in  the  years  since  the  promulgation  of 
the  original  plan  asset  regulation  has 
resulted  in  reduced  retirem.ent  savings 
or  actual  losses  for  their  employees.22 
While  some  elements  of  the  401(k) 
industry  voluntarily  police  employer 
transmittal  of  participant 
contributions  ^-\  this  appears  to  be  rare, 
and  thus  fails  to  provide  adequate 
protection  for  employees  retirement 
contributions.  Therefore,  the 
Department  has  determined  that 
revision  of  the  1988  regulation  is 
necessary  to  provide  greater  protection 
against  loss  of  pension  income. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  each  Federal 
agency  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that  are 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  organizations,  and 
governmental  jurisdictions;  under 
ERISA,  a  "small  plan"  is  one  with  less 
than  100  participants.  ERISA  section 
104(a)(2),  29  U.S.C.  1024  (a)(2). 

This  notice  describes  the  economic 
impact  that  the  changes  to  the  existing 
regulation  on  participant  contributions 
will  have  on  small  entities.  A  summary 
of  the  analysis  for  this  finding  follows; 
these  points  are  explained  in  greater 
detail  above: 

(1)  The  Department  is  promulgating 
this  regulation  because  it  believes  that 
modifying  the  regulatory  guidance  in 
this  area  is  necessary  to  better  protect 
the  security  of  participant  contributions 
to  pension  benefit  plans.  Reducing  the 
maximimi  period  during  which 
participant  contributions  may  be  treated 
as  other  than  plan  assets  is  expected  to 
reduce  the  amount  of  plan  contributions 
that  are  at  risk  because  they  have  not  yet 
been  deposited  in  trust.  This  regulation 
preserves  the  existing  rule  that- 


I'  The  costs  and  savings  to  participants  resulting 
in  the  use  of  the  {>ostponement  of  applicability  and 
extension  procedures  are  not  included  here.  It  is 
expected  that  the  incidence  of  utilization  of  these 
procedures  will  be  so  minimal  as  to  have  no 
measurable  or  material  effect  on  aggregate  costs  and 
benefits. 


^This  is  demonstrated  by  the  interim  results  of 
the  enforcement  initiative:  over  SlO.Ol  million  has 
been  recovered  for  contributory  pension  plans  and 
their  participants. 

"For  example,  a  prominent  third  party 
administrator  states  in  its  contract  that  it  will  notify 
the  Dep>artment  of  Labor's  enforcement  personnel 
should  participant  contributions  become  overdue. 
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participant  contributions  become  plan 
assets  as  soon  as  they  can  reasonably  be 
segregated  from  the  plan  sponsor's 
general  assets.  Under  die  1998 
regulation,  this  maximuni  period  of  time 
is  90  days  from  the  date  of  withholding 
from  a  participant's  wages  or  from  the 
payment  of  the  contribution  by  the 
participant  to  the  employer;  under  the 
revised  regulation,  this  date  is  the  15th 
business  day  of  the  month  following  the 
month  in  which  the  contribution  would 
have  been  payable  to  the  participant. 
The  revised  regulation  provides  that  the 
maximum  time  period  applicable  for 
pension  plans  may  be  extended  upon 
meeting  certain  conditions  specified  in 
the  regulation.  The  rule  has  not  been 
changed  for  welf£u«  benefit  plans. 

(2)  The  proposed  regulation  requested 
comments  on  the  initial  regulatory 
flexibiUty  analysis  and  from  small 
entities  regarding  what,  if  any,  special 
problems  they  anticipate  they  may 
encounter  if  the  proposal  were  to  be 
adopted,  and  what  changes,  if  any, 
could  be  made  to  minimize  these 
problems.  In  excess  of  half  of  the 
comments  received  were  received  from 
small  entities,  their  representatives,  or 
businesses  that  provide  employee 
benefit  services  to  small  employers. 
Comments  received  included  concern 
about  the  increased  administrative  costs 
associated  with  the  need  for  an 
increased  number  of  transactions,  that 
employers  would  respond  to  the 
increased  costs  by  avoiding  establishing 
or  terminating  plans,  and  that  costs 
would  be  passed  on  to  employees. 
Commenters  also  expressed  concern 
that  inaccuracies  in  the  reconciUation  of 
accounts  could  be  introduced  by  the 
number  of  transactions  and  short  time 
provided  to  contribute  in  the  proposed 
regulation.  Two-thirds  of  the  comments 
received  from  small  businesses,  third 
party  administrators,  or  their 
representatives  recommended  that 
contributions  to  pension  plans  be  made 
by  the  15th  day  of  the  month  following 
the  month  of  withholding.  Some 
commenters  recommended  other  time 
periods,  such  as  30  to  60  days  from  the 
day  of  withholding,  or  the  last  day  of 
the  month  following  the  month  of 
withholding.  It  was  also  suggested  that 
Department  pursue  a  course  of 
increased  enforcement  rather  than  alter 
the  regulation.  A  few  commenters 
suggested  that  the  effective  date  be 
delayed,  in  some  instances  up  to  a  year. 
Five  commenters  suggested  that  a 
waiver  or  exemption  procedure  be 
established.  Most  of  the  commenters  did 
not  distinguish  between  maximum 
periods  for  compliance  for  large  and 
small  entities.  Some  conunenters, 


particularly  service  providers  to  small 
plans,  advocated  that  the  same  nUe 
apply  to  large  and  small  entities.  Only 
three  comments  recommended  that  a 
different  period  for  transmittal  be 
provided  for  large  and  small  entities. 
Other  comments  received  requested 
special  consideration  for  COBRA 
payments  or  Simplified  Employee 
Pensions  (SEPs)  (available  only  to 
employers  with  fewer  than  26 
employees).  A  few  conunenters 
suggested  that  a  bonding  or  disclosure 
option  be  included  as  an  alternate  form 
of  compliance. 

The  Department  believes  that  most  of 
the  comments  expressing  concern  about 
increased  administrative  costs  were  in 
response  to  the  time  frames  provided  in 
the  NPRM  for  transmittal  of  withheld 
contributions  to  the  plan.  Commenters 
generally  indicated  that  additional  time 
was  needed  for  transactions  and 
reconciliations  of  accoimts.  Most  small 
entities  found  that  a  fifteen  day 
maximim[i  period  for  transmittal  of 
contributions  would  address  their 
concerns.  The  provisions  setting  the 
maximum  period  at  15  business  days 
address  the  concerns  of  those  plans  that 
requested  additional  time  for 
compliance  (including  SEPs).  Based  on 
the  comments  and  testimony  received, 
the  Department  decided  not  to 
determine  the  maximum  period  based 
on  the  size  of  the  plan  (as  was 
proposed),  but  did  change  the  maximimi 
period  based  on  the  type  of  plan,  i.e., 
the  outer  fimit  for  welfare  benefit  plans 
was  not  changed.  Provisions  permitting 
an  extension  of  time  to  comply  with  the 
regulation  were  included  for  entities 
that  would,  on  occasion,  have  difficulty 
meeting  the  maximum  time  period  of 
the  regulation,  and  for  those  entities  that 
would  have  difficulty  revising  their 
benefits  systems  prior  to  the  effective 
date  of  the  regulation. 

Based  on  the  comments  received, 
including  many  from  small  employers 
and  the  businesses  that  provide  payroll 
and  plan  administration  services  to 
them,  it  was  determined  that  there 
should  be  a  single  outer  limit,  rather 
than  a  tiered  regulation  providing  less 
rigid  alternatives  for  small  plans. 
However,  to  the  extent  that  the 
provisions  for  extensions  of  time 
respond  to  small  plan  concerns,  those 
procedures  may  be  considered  an 
alternative  form  of  compliance. 

(3)  Of  the  estimated  283,000  pension 
plans  that  vnll  receive  participant 
contributions  subject  to  the  regulation 
(in  1997),  an  estimated  245,800  are 
small  plans  (plans  with  less  than  100 
participants).  Based  on  Form  5500 
filings  and  comments  received  on  the 
proposed  regulation,  only  six  percent 


(14,748)  will  not  be  in  compliance  with 
the  revised  regulation,  and  will 
therefore  have  to  change  their  practices 
to  comply  with  the  new  standard. 
Testimony  and  comments  also  indicate 
that  a  high  percentage  of  small  plans 
already  act  in  compliance  v^rith  the 
revised  standard.  No  small 
governmental  jurisdictions  will  be 
affected. 

(4)  In  response  to  s|>ecific  requests 
from  employers,  including  small 
employers,  the  Department  is 
establishing  procedures  for  extension  of 
the  maximum  time  period  for 
transmittal  of  contributions.  The 
disclosure  and  bonding  provisions  in 
the  procedure  provide  an  alternative  to 
phins  that  find  compUance  with  the 
maximum  period  for  pension  plans  to 
be  burdensome.  The  projected  reporting, 
recordkeeping  and  other  compliance 
requirements  of  these  procedures  are 
described  below.  The  professional  skills 
necessary  for  meeting  these 
requirements  are  those  expected  to  be 
available  to  small  plans  in  their 
ordinary  course  of  business. 

(5)  To  the  extent  that  small  plan 
concerns  have  not  been  met  by  setting 
the  maximum  period  at  15  business 
days,  several  alternatives  which  could 
minimize  the  impact  on  small  entities 
have  been  identified,  and  have  been 
included  in  this  final  regulation.  These 
alternatives  include  a  procedure 
allowing  for  a  postponed  application  of 
the  new  majdmum  period  for  pension 
plans,  and  a  procedure  allowing  for  an 
occasional  longer  maximum  period  for 
transmittal  of  contributions,  with 
heightened  disclosure  and  bonding 
requirements.  In  order  to  achieve  the 
Department's  policy  objectives,  these 
alternative  procedures  require 
significant  safeguards  for  the  secxirity  of 
participants'  contributions.  It  would  be 
inappropriate  to  create  an  alternative 
with  lower  compliance  criteria,  or  an 
exemption  under  the  proposed 
regulation,  for  small  plans  because  those 
are  the  entities  which  pose  a  higher 
degree  of  risk  of  loss  due  to  the  delay 

in  depositing  participant  contributions 
into  trust.  The  need  for  improved 
compliance  by  small  plans  is 
demonstrated  by  the  Department's 
findings,  through  its  employee 
contribution  investigations,  that  of 
closed  401(k)  plan  cases  with  monetary 
recovery,  75%  of  these  cases  involved 
plans  with  fewer  than  100  participants. 

It  should  be  noted  that  the 
Department's  proposed  regulation 
created  three  tiers  of  compliance,  based 
on  the  size  of  payroll.  However,  the 
overwhelming  majority  of  the 
comments,  including  those  from 
representatives  of  small  plans, 
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specifically  opposed  that  approach, 
asking  that  a  single  compliance 
schedule  remain  in  effect.  Moreover, 
from  the  comments  received,  it  appears 
that  creating  a  less  stringent  outside 
limit  exclusively  for  small  plans  might 
prove  more  costly  because  outside 
service  providers  would  then  have  to 
maintain  two  sets  of  software  and 
protocols,  reducing  economies  of  scale. 
The  addibonal  costs  would  be  passed 
on  to  their  chents,  including  small 
plans. 

In  addition,  raaiiy  of  the  reasons  set 
forth  in  the  comments  for  having 
alternative  forms  of  compliance  are 
based  on  the  proposed  regulation, 
which  had  significantly  more  rigid  time 
frames  for  compliance  Because  the 
requirements  of  the  final  regulation 
were  drafted  m  response  to  those 
comments,  it  is  the  E>epaitment's belief 
that  most  of  the  concerns  of  small 
businesses  have  been  addressed  in  a 
manner  favorable  to  them. 

This  modification  of  the  existing  plan 
asset  regulation  does  not  eliminate 
protections  already  provided  by  the 
rule,  but  simply  reduces  the  outside 
limit  on  the  existing  rule  to  enhance 
compliance  in  light  of  improved 
technology,  thereby  further  improving 
ernpioyee  protections. 

The  Department  believes  that  it  has 
mimmized  the  economic  impact  of  the 
revised  regulation  on  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act,  while  accomplishing  the 
objectives  of  ERJ.S.A 

Paperwork  Reduction  Act 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 


Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed  new 
collection  of  the  Notice  of  Extension  of 
Time  for  Compliance  with  29  C.F.R. 
2510.3-102. 

Written  comments  must  be  submitted 
on  or  before  October  7. 1996.  The 
Department  of  Labor  is  particularly 
interested  in  comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Address  comments  to  Mr.  Gerald  B. 
Lindrew,  U.S.  Department  of  Labor, 
PWBA/OPLA.  Room  N-5647,  200 
Constitution  Avenue,  N,W., 
Washington,  DC  20210,  telephone  202- 
219-4782  (this  is  not  a  toll-fi«e 
number). 

I.  Background 

In  response  to  comments  received 
regarding  the  revised  regulation  below, 
it  was  deemed  appropriate  to  offer  an 
optional  procedure  for  those  plans  that 
would  inciu-  difficulty  or  undue  expense 
in  complying  with  the  deadlines  of  the 
regulation.  This  notice-and-bonding 
procedure  serves  as  an  alternate  form  of 
compliance  while  protecting  the 
security  of  the  participant  contributions 
to  pension  plaiis  and  providing  the 
Department  with  adequate  notice  of  the 
plans'  actions. 

n.  Ciurent  Actions 

The  collection  has  two  components: 
the  first  provides  a  90  day  extension  of 


Cite/refefence 


Extension  of  Effective  Date  . 

Extenskxi  of  Maximum  Time 

TotaJs  


Totai  re- 
spondents 


166 
166 


Frequency 

% 

Occasionally  ... 
Occasionally  ... 


time  for  plans  that  cannot  comply  with 
the  revised  regulation  prior  to  the 
effective  date  of  the  regulation.  This 
effectively  gives  those  pians  270  days  to 
comply.  The  second  component  extends 
the  maximum  time  period  under 
paragraph  (b)  by  ten  business  days. 

In  order  to  comply  with  one  of  these 
options,  notice  must  be  provided  to  the 
participants  of  the  plan,  a  performance 
bond  or  irrevocable  letter  of  credit  at 
least  equal  to  the  amount  of  participant 
contributions  at  risk  must  be  secured, 
and  the  Department  must  be  given  a 
copy  of  the  notice  and  certification  that 
the  notice  was  sent  and  the  bond  was 
secured. 

Based  on  past  experience,  the  staff 
believes  that  none  of  the  materials 
required  to  be  submitted  under  the 
procedure  for  postponement  of 
application  of  the  maximum  period  for 
pension  plans  will  be  prepared  by  the 
respondents;  rather,  the  respondents  are 
expected  to  contract  with  service 
providers  such  as  attorneys, 
accountants,  and  third-party 
administrators  to  prepare  the  materials. 
Therefore,  the  Department  has  inserted 
one  hour  as  a  placeholder  for  the 
estimated  burden,  in  light  of  the  current 
requirements  that  time  spent  by  service 
providers  not  be  included  in  the  hourly 
burden  estimate,  but  rather  as  a  cost. 
The  annual  cost  of  using  service 
providers  for  this  collection  of 
information  is  estimated  to  be  $249,000 
Ln  the  first  year  only.  In  contrast, 
because  the  Department  believes  that 
those  respondents  who  seek  an 
extension  of  the  maximum  period  are 
likely  to  seek  such  extensions  more  than 
once  and  therefore  are  more  likely  to 
use  their  own  personnel,  the 
Department  has  estimated  the  burden 
based  wholly  on  use  of  in-house 
personnel. 

Type  of  Review:  New. 

Agency:  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration. 

Title:  Notice  of  Extension  of  Time  for 
Comphance  with  29  C.F.R.  2510.3-102. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms. 

Burden: 


Total  re- 
sponses 


166 
166 
332 


Average  time 
per  response 


6hours 


Burden 


1  hour. 

996  hours. 
997 


UMI 
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Estimated  Total  Burden  Cost: 
Applicability  Postponement: 
$249,000  (first  year  only). 

Extension  of  Maximum  Time: 
$124,000. 

Totoi.  $373,000. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  rule  does  not  include  any 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local  or 
tribal  governments,  and  does  not  impose 
an  annual  burden  exceeding  $100 
million  on  the  private  sector. 

Statutory  Authority 

The  final  regulation  is  adopted 
pursuant  to  the  authority  contained  in 
section  505  of  ERISA  (Pub.  L.  93-406, 
88  Stat.  894;  29  U.S.C.  1135)  and  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978). 
effective  December  31,  1978  (44  FR 
.  1065.  January  3. 1979),  3  CFR  1978 
Comp.  332,  and  under  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139 
(Apr.  21. 1987). 

List  of  Subjects  in  29  CFR  Part  2510 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act, 
Pensions,  Plan  assets. 

In  view  of  the  foregoing.  Part  2510  of  . 
Chapter  XXV  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  ^S-C^-DEPiN'TiONS  OF  TERMS 
USED  !N  SuBCHAP'-ERSC   D,  E,  F, 
AND  G  OF  THIS  CrlAPTER 

1.  The  authority  citation  for  part  2510 
continues  to  read  as  follows: 

Authority:  Sees.  3(2),  111(c),  505.  Pub.  L. 
93-406,  88  Stat.  852,  894,  (29  U.S.C.  1002(2), 
1031, 1135)  Secretary  of  Labor's  Order  No. 
27-74,  l-«6, 1-87,  and  Labor-Managemeflt 
Services  AdministraUon  Order  No.  2-9. 

Section  2510.3-101  is  also  issued  under 
sec.  102  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17,  1978),  effective 
December  31, 1978  (44  FR  1065,  Januarj'  3, 
1978);  3  CFR  1978  Comp.  332,  and  sec. 
11018(d)  of  Pub.  L.  99-272, 100  Stat.  82. 

Section  2510.3-102  is  also  issued  under 
sec.  102  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  477133,  October  17,  1978),  effective 
December  31. 1978  (44  FR  1065,  January  3, 
1978);  3  CFR  1978  Comp.  332. 

2.  Section  2510.3-102  is  revised  to 
read  as  follows; 


§2510.3-102    Definition  of    ri3'=ss('y  — 
participant  contrllsutions. 

(a)  General  rule.  For  purposes  of 
subtitle  A  and  parts  1  and  4  of  subtitle 
B  of  title  I  of  ERISA  and  section  4975 
of  the  Internal  Revenue  Code  only  (but 
without  any  implication  for  and  may 
not  be  relied  upon  to  bar  criminal 
prosecutions  under  18  U.S.C.  664).  the 
assets  of  the  plan  include  amounts 
(other  than  union  dues)  that  a 
participant  or  beneficiar\-  pays  to  an 
employer,  or  amounts  that  a  participant 
has  withheld  from  his  wages  by  an 
employer,  for  contribution  to  the  plan  as 
of  the  earliest  date  on  which  such 
contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets. 

(b)  Maximum  time  period  for  pension 
benefit  plans.  With  respect  to  an 
employee  pension  benefit  plan  as 
defined  in  section  3(2)  of  ERISA,  in  no 
event  shall  the  date  determined 
pursuant  to  paragraph  (a)  of  this  section 
occur  later  than  the  15th  business  day 
of  the  month  following  the  month  in 
which  the  participant  contribution 
amounts  are  received  by  the  employer 
(in  the  case  of  amounts  that  a 
participant  or  beneficiary  pays  to  an 
employer)  or  the  15th  business  day  of 
the  month  following  the  month  in 
which  such  amounts  would  otherwise 
have  been  payable  to  the  participeuit  in 
cash  (in  the  case  of  amounts  vdthheld 
by  an  employer  from  a  participant's 
wages). 

(c)  Maximum  time  period  for  welfare 
benefit  plans.  With  respect  to  an 
employee  welfare  benefit  plan  as 
defined  in  section  3(1)  of  ERISA,  in  no 
event  shall  the  date  determined 
pursuant  to  paragraph  (a)  of  this  section 
occur  later  than  90  days  from  the  date 
on  which  the  participant  contribution 
amounts  are  received  by  the  employer 
(in  the  case  of  amoimts  that  a 
participant  or  beneficiary  pays  to  an 
employer)  or  the  date  on  which  such 
amounts  would  othervkise  have  been 
payable  to  the  participant  in  cash  (in  the 
case  of  amounts  virithheld  by  an 
employer  from  a  participant's  wages). 

(d)  Extension  of  maximum  time 
period  for  pension  plans.  (1)  With 
respect  to  participant  contributions 
received  or  withheld  by  the  employer  in 
a  single  month,  the  maximum  time 
period  provided  under  paragraph  (b)  of 
this  section  shall  be  extended  for  an 
additional  10  business  days  for  an 
employer  who — 

(i)  Provides  a  true  and  accurate 
written  notice,  distributed  in  a  manner 
reasonably  designed  to  reach  all  the 
plan  participants  within  5  business  days 
after  the  end  of  such  extension  period, 
stating — 


(A)  That  the  employer  elected  to  take 
such  extension  for  that  month; 

(B)  That  the  affected  contributions 
have  been  transmitted  to  the  plan;  and 

(C)  With  particularity,  the  reasons 
why  the  employer  cannot  reasonably 
segregate  the  participant  contributions 
within  the  time  period  described  in 
paragraph  (b)  of  this  section; 

(ii)  Prior  to  such  extension  period, 
obtains  a  performance  bond  or 
irrevocable  letter  of  credit  in  favor  of  the 
plan  and  in  an  amount  of  not  less  than 
the  total  amount  of  participant 
contributions  received  or  withheld  by 
the  employer  in  the  previous  month; 
and 

(iii)  Within  5  business  days  after  the 
end  of  such  extension  period,  provides 
a  copy  of  the  notice  required  under 
paragraph  (d)(l)(i)  of  this  section  to  the 
Secretary,  along  with  a  certification  that 
such  notice  was  provided  to  the  " 
participants  and  that  the  bond  or  letter 
of  credit  required  under  paragraph 
(d)(l)(ii)  of  this  section  was  obtained. 

(2)  The  performance  bond  or 
irrevocable  letter  of  credit  required  in 
paragraph  (d)(l)(ii)  of  this  section  shall 
be  guaranteed  by  a  bank  or  similar 
institution  that  is  supervised  by  the 
Federal  government  or  a  State 
government  and  shall  remain  in  effect 
for  3  months  after  the  month  in  which 
the  extension  expires. 

(3)(i)  An  employer  may  not  elect  an 
extension  under  this  paragraph  (d)  more 
than  twice  in  any  plan  year  unless  the 
employer  pays  to  the  plan  an  amount 
representing  interest  on  the  participant 
contributions  that  were  subject  to  all  the 
extensions  within  such  plan  year. 

(ii)  The  amount  representing  interest 
in  paragraph  (d)(3)(i)  of  this  section 
shall  be  the  greater  of — 

(A)  The  amount  that  otherwrise  would 
have  been  earned  on  the  participant 
contributions  from  the  date  on  which 
such  contributions  were  paid  to,  or 
withheld  by,  the  employer  until  such 
money  is  transmitted  to  the  plan  had 
such  contributions  been  mvested  during 
such  period  in  the  investment 
alternative  available  under  plan  which 
had  the  highest  rate  of  return;  or 

(B)  Interest  at  a  rate  equal  to  the 
underpayment  rate  defined  in  section 
6621(a)(2)  of  the  Internal  Revenue  Code 
from  the  date  on  which  such 
contributions  were  paid  to,  or  withheld 
by,  the  employer  until  such  money  is 
fully  restored  to  the  plan. 

(e)  Definition.  For  purposes  of  this 
section,  the  term  business  day  means 
any  day  other  than  a  Saturday,  Sunday 
or  any  day  designated  as  a  holiday  by 
the  Federal  Government. 
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(f)  Examples.  The  requirements  of  this 
section  are  illustrated  by  the  following 
examples: 

(1)  Employer  W  is  a  small  company 
with  a  small  number  of  employees  at  a 
single  payroll  location.  W  maintains  a 
plan  under  section  401  (k)  of  the  Code  in 
which  all  of  its  employees  participate. 
W's  practice  is  to  issue  a  single  check 

to  a  trust  that  is  maintained  \mder  the 
plan  in  the  amount  of  the  total  withheld 
employee  contributions  within  two 
business  days  of  the  date  on  which  the 
employees  are  paid.  In  view  of  the 
relatively  small  nimiber  of  employees 
and  the  fact  that  they  are  paid  from  a 
single  location,  W  could  reasonably  be 
expected  to  transmit  participant 
contributions  to  the  trust  v.'ithin  two 
days  after  the  employee's  wages  are 
paid.  Therefore,  the  assets  of  W's  401(k] 
plan  include  the  participant 
contributions  attributable  to  such  pay 
periods  as  of  the  date  two  business  days 
from  the  date  the  employee's  wages  are 
paid. 

(2)  Employer  X  is  a  large  national 
corporatioi^  which  sponsors  a  section 
401  (k)  plan.  X  has  several  payroll 
centers  and  uses  an  outside  payroll 
processing  service  to  pay  employee 
wages  and  process  deductions.  Each 
payroll  center  has  a  different  pay 
period.  Each  center  maintains  separate 
accounts  on  its  books  for  purposes  of 
accounting  for  that  center's  payroll 
deductions  and  provides  the  outside 
payroll  processor  the  data  necessary  to 
prepare  employee  paychecks  and 
process  deductions.  The  pa3rroll 
processing  service  has  adopted  a 
procedure  imder  which  it  issues  the 
employees'  paychecks  when  due  and 
deducts  all  payroll  taxes  and  elective 
employee  deductions.  It  deposits 
withheld  income  and  employment 
payroll  taxes  within  the  time  frame 
specified  by  26  CFR  31.6302-1  and 
forwards  a  computer  data  tape 
representing  the  total  payroll 
deductions  for  each  employee,  for  a 
month's  worth  of  pay  periods,  to  a 
centralized  location  in  X,  within  4  days 
after  the  end  of  the  month,  where  the 
data  tape  is  checked  for  accuracy.  A 
single  check  representing  the  aggregate 
participant  contributions  for  the  month 
is  then  issued  to  the  plan  by  the 
employer.  X  has  determined  that  this 
procedure,  which  takes  up  to  10 
business  days  to  complete,  permits 
segregation  of  participant  contributions 
at  the  earliest  practicable  time  and 
avoids  mistakes  in  the  allocation  of 
contribution  amounts  for  each 
participant.  Therefore,  the  assets  of  X's 
401  (k)  plan  would  include  the 
participant  contributions  no  later  than 


10  business  days  after  the  end  of  the 
month. 

(3)  Assume  the  same  facts  as  in 
paragraph  (f)(2)  of  this  section,  except 
that  X  takes  30  days  after  receipt  of  the 
data  tape  to  issue  a  check  to  the  plan 
representing  the  aggregate  participant 
contributions  for  the  prior  month.  X 
believes  that  this  procedure  permits 
segregation  of  participant  contributions 
at  the  earliest  practicable  time  and 
avoids  mistakes  in  the  allocation  of 
contribution  amounts  for  each 
participant.  Under  paragraphs  (a)  and 
(b)  of  this  section,  the  assets  of  the  plan 
include  the  participant  contributions  as 
soon  as  X  could  reasonably  be  expected 
to  segregate  the  contributions  from  its 
general  assets,  but  in  no  event  later  than 
the  15th  business  day  of  the  month 
following  the  month  that  a  participant 
or  beneficiary  pays  to  an  employer,  or 
has  withheld  from  his  wages  by  an 
employer,  money  for  contribution  to  the 
plan.  "The  participant  contributions 
become  plan  assets  no  later  than  that 
date. 

(4)  Employer  Y  is  a  medium-sized 
company  which  maintains  a  self- 
insuLred  contributory  group  health  plan. 
Several  former  employees  have  elected, 
pursuant  to  the  provisions  of  ERISA 
section  602,  29  U.S.C.  1162,  to  pay  Y  for 
continuation  of  their  coverage  under  the 
plan.  These  checks  arrive  at  various 
times  during  the  month  and  are 
deposited  in  the  employer's  general 
account  at  bank  Z.  Under  paragraphs  (a) 
and  (b)  of  this  section,  the  assets  of  the 
plan  include  the  former  employees' 
payments  as  soon  after  the  checks  have 
cleared  the  bank  as  Y  could  reasonably 
be  expected  to  segregate  the  payments 
from  its  general  assets,  but  in  no  event 
later  than  the  90  days  after  a  participant 
or  beneficiary,  including  a  former 
employee,  pays  to  an  employer,  or  has 
withheld  from  his  wages  by  an 
employer,  money  for  contribution  to  the 
plan. 

(g)  Effective  date.  This  section  is 
effective  February  3,  1997. 

(h)  Applicability  date  for  collectively- 
bargained  plans.  (1)  Paragraph  (b)  of 
this  section  applies  to  collectively 
bargained  plans  no  sooner  than  the  later 
of— 

(i)  February  3, 1997;  or 

(ii>-The  first  day  of  the  plan  year  that 
begins  after  the  expfration  of  the  last  to 
expire  of  any  applicable  bargaining 
agreement  in  effect  on  August  7, 1996. 

(2)  Until  paiagraph  (b)  of  this  section 
applies  to  a  collectively  bargained  plan, 
paragraph  (c)  of  this  section  shall  apply 
to  such  plan  as  if  such  plan  were  an 
employee  welfare  benefit  plan. 

(0  Optional  postponement  of 
applicability.  (1)  The  application  of 


paragraph  (b)  of  this  section  shall  be 
postponed  for  up  to  an  additional  90 
days  beyond  the  effective  date  described 
in  paragraph  (g)  of  this  section  for  an 
employer  who,  prior  to  February  3, 
1997— 

(i)  Provides  a  true  and  accurate 
written  notice,  distributed  in  a  manner 
designed  to  reach  all  the  plan 
participants  before  the  end  of  February 
3, 1997,  stating— 

(A)  That  the  employer  elected  to 
postpone  such  applicability; 

(B)  The  date  that  the  postponement 
will  expire;  and 

(C)  With  particularity  the  reasons  why 
the  employer  cannot  reasonably 
segregate  the  participant  contributions 
within  the  time  period  described  in 
paragraph  (b)  of  this  section,  by 
February  3, 1997; 

(ii)  Obtains  a  performance  bond  or 
irrevocable  letter  of  credit  in  favor  of  the 
plan  and  in  an  amount  of  not  less  than 
the  total  amoimt  of  participant 
contributions  received  or  withheld  by 
the  employer  in  the  previous  3  months; 

(iii)  Provides  a  copy  of  the  notice 
required  under  paragraph  (i)(l)(i)  of  this 
section  to  the  Secretary,  along  with  a 
certification  that  such  notice  was 
provided  to  the  participants  and  that  the 
bond  or  letter  of  credit  required  under 
paragraph  (i)(l)(ii)  of  this  section  was 
obtained;  and 

(iv)  For  each  month  during  which 
such  postponement  is  in  effect,  provides 
a  true  and  accurate  written  notice  to  the 
plan  participants  indicating  the  date  on 
which  the  participant  contributions 
received  or  withheld  by  the  employer 
during  such  month  were  tiansmitted  to 
the  plan. 

(2)  The  notice  required  in  paragraph 
(i)(l)(iv)  of  this  section  shall  be 
distributed  in  a  manner  reasonably 
designed  to  reach  all  the  plan 
participants  within  10  days  after 
transmission  of  the  affected  participant 
contributions. 

(3)  The  bond  or  letter  of  credit 
required  under  paragraph  (i)(l)(ii)  shall 
be  guaranteed  by  a  bank  or  similar 
institution  that  is  supervised  by  the 
Federal  government  or  a  State 
government  and  shall  remain  in  effect 
for  3  months  after  the  month  in  which 
the  postponement  expires. 

(4)  During  the  period  of  any 
postponement  of  appUcability  with 
respect  to  a  plan  under  this  paragraph 
(i),  paragraph  (c)  of  this  section  shall 
apply  to  such  plan  as  if  such  plan  were 
an  employee  welfare  benefit  plai). 
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Signed  at  Washington,  DC,  this  30th  day  of 
Julv  1Q0R 
Oleiid  Bprg, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits,  Department  of  Labor. 
[FR  Doc.  96-19791  Filed  8-6-96;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  -5548-5] 

Fiscal  Year  1996  Computatior'al 
Science  and  Environmental  Education 
(EarthVlsJon)  Cooperative  Agreements 
Program;  Solicitation  Notice 

Section  I.  Important  Preapplication 
Information 

A,  What  is  the  purpose  of  this 
solicitation  notice? 

The  Office  of  Administration  and 
Resources  Management  (OARM)  at  the 
United  States  Environmental  Protection 
Agency  (EPA)  solicits  preapplications 
from  colleges,  universities,  and  other 
institutions  of  higher  education;  and 
from  other  nonprofit  public  or  private 
agencies,  organizations,  and  institutions 
to  support  an  ongoing  computational 
science  and  environmental  education 
program,  Earth  Vision,  as  defined  in  this 
notice. 

B.  What  is  the  computational  science 
and  environmental  education  program, 
Earth  Vision?  How  much  money  is 
available  for  this  program? 

Earth  Vision  is  a  computational 
science  and  environmental  modeling 
education  enrichment  program.  The 
primary  goals  of  Earth  Vision  are  to: 

1 .  Introduce  teams  of  high  school 
students  and  teachers  to  computational 
science,  environmental  modeling,  and 
high  performance  computing; 

2.  Attract  students  to  technical  and 
environmental  sciences,  and  thereby 
contribute  to  a  better  trained  workforce; 

Additional  objectives  of  Earth  Vision 
include: 

a.  Enhance  critical  thinking  and 
awareness  of  how  to  apply 
mathematical  environmental  models  in 
environmental  research. 

b.  Promote  knowledge  of  how  to 
create  and  test  environmental 
hypotheses  with  mathematical  models, 
and; 

c.  Increase  understanding  of  the  role 
of  computationally  intensive  models  in 
environmental  research,  problem 
solving,  decision  making,  and  regulation 
development. 

You  can  view  and  dowoiload  this 
solicitation  notice,  as  well  as  a 
description  of  the  past  cooperative 
ventures  under  this  program,  from:  // 
www. epa/gov/nesc/ index2.html 

One  million  dollars  in  Fiscal  Year 
1996  cooperative  agreement  funds  are 
available  under  a  Congressional 
appropriation  to  support  the 
computational  science  and 
environmental  education  program, 
Earth  Vision.  Total  funding  is 
anticipated  to  be  $3  million  for  the 


three-year  period,  Fiscal  Year  1996 — 
Fiscal  Year  1998. 

C.  What  is  computational  science, 
environmental  modeling,  and  high 
performance  computing?  What  is 
computational  science  and 
environmental  modeling  education 
enrichment? 

Computational  science  is  the  use  of 
computationally  intensive  mathematical 
models  to  simulate  or  replicate  real 
work  conditions  that  are  either  too  large 
or  too  small  to  replicate  in  a  laboratory. 
Environmental  models  duplicate 
physical  or  chemical  processes  that  take 
place  in  the  environment. 

High  performance  computing 
encompasses  advanced  computing, 
communications,  and  information 
techndlogies.  It  relies  on  scientific 
workstations,  supercomputer  systems, 
and  high  speed  networks.  High 
performance  computing  integrates  and 
links  special  purpose  and  experimental 
systems;  the  new  generation  of  large, 
scalable  parallel  systems,  and; 
applications  tmd  systems  software  over 
a  high  speed  network. 

Computational  science  and 
environmental  modeling  education 
enrichment  teaches  how  to  apply 
computational  science  and 
environmental  modeling  skills  to 
environmental  research.  It  relies  on  the 
scientific  method  and  the  development 
and  testing  of  environmental  research 
hypotheses.  It  involves  critical  thinking, 
problem  solving,  and  decision  making. 
D.  When  is  my  letter  of  intent  due  to 
EPA?  When  is  my  pre-application  due 
to  EPA  and  when  will  EPA  announce 
the  cooperative  agreements  award?  Why 
is  EPA  announcing  the  availability  of 
Fiscal  Year  1996  funds  so  late  in  the 
year? 

A  one-page  letter  of  intent  is  due  to 
EPA  postmarked  no  later  than 
Thursday,  August  25.  The  letter  of 
intent  must  be  no  longer  than  one  page 
and  state  that  your  organization  intends 
to  submit  a  pre-apphcation.  The  letter  of 
intent  is  non-binding  and  does  not 
commit  you  to  submit  a  pre-application. 
The  letter  of  intent  will  allow  EPA  to 
substantiate  the  level  of  interest  so  that 
the  Agency  can  gauge  how  many  pre- 
applications it  will  receive. 

Pre-appUcations  (25  page  statement  of 
work  with  attached  budget)  must  be 
mailed  to  EPA  postmarked  no  later  than 
Friday,  October  25,  1996.  Pre- 
applications postmarked  after  Friday, 
October  25, 1996,  will  not  be  considered 
for  funding.  EPA  expects  to  announce 
the  cooperative  agreement  award  later 
in  the  calendar  year,  1996,  or  early  in 
1997. 

Owing  to  the  Continuing  Resolution, 
EPA  was  imable  to  finalize  its  budget 


earlier  in  the  fiscal  year.  EPA  waited  for 
an  approved  operating  plan  before 
releasing  this  solicitation.  This  will 
NOT  affect  your  applicadon. 

E.  Where  do  I  mail  my  letter  of  intent 
and  pre-application? 

Letters  of  intent  and  pre-applications 
must  be  mailed  to:  U.S.  EPA, 
Earth  Vision,  Computational  Science  and 
Environmental  Modeling,  Educadon 
Enrichment  Program,  Mail  Drop  34, 
Research  Triangle  Park,  North  Carolina, 
27711. 

F.  Where  do  I  get  information  and 
forms  needed  to  prepare  my  pre- 
application? 

Please  read  this  solicitation  notice 
carefully,  it  contains  all  the  information 
and  forms  necessary  to  prepare  a  pre- 
application.  If  your  project  is  selected  as 
the  finalist  after  the  evaluation  process 
is  concluded.  EPA  will  provide  you 
with  additional  forms  needed  to  process 
your  pre-application. 

G.  How  much  money  can  I  request  for 
my  cooperative  agreement  project?  Does 
the  dollar  amount  affect  my  chance  of 
being  selected? 

EPA  anticipates  making  one  award  for 
the  computational  science  and 
environmental  modeling  education 
em-ichment  program.  Earth  Vision. 
Applicants  may  select  up  to  $1  million 
in  cooperative  agreement  funds  for  the 
first  year  of  the  computational  science 
and  environmental  modeling  education 
enrichment  program. 

Section  II.  Eligible  Applicants 

H.  Who  is  eligible  to  submit  pre- 
applications? 

Any  college,  university,  or  other 
institute  of  higher  education,  or  other 
nonprofit  public  or  private  agency, 
organization,  or  institution  to  support 
the  computational  science  and 
environmental  modeling  education 
enrichment  program,  Earth  Vision, 
where  authorized  under  the  following 
Actions  and  Sections:  (a)  Clean  Water 
Act,  Section  104;  (b)  Clean  Air  Act, 
Section  103;  (c)  SoHd  Waste  Disposal 
Act,  Section  8001;  (d)  Safe  Drinking 
Water  Act,  Section  1442,  and;  (e) 
National  Environmental  Policy  Act, 
Section  102(2)(F).  501(c)(4) 
organizations  that  lobby  are  not  eligible 
to  apply. 

I.  May  an  organization  submit  more 
than  one  pre-apphcation  in  Fiscal  Year 
1996? 

Yes,  an  organization  may  submit  more 
than  one  pre-application,  but  only  if  the 
pre-applications  are  for  different 
projects.  No  organization  will  be 
awarded  more  than  one  cooperative 
agreement  for  the  same  project  during 
the  same  fiscal  year. 
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J.  Mav  I  submit  a  pre-application  for 
Fiscal  Year  1996  even  if  I  have  been 
awarded  funding  under  this  program  in 
the  past  four  years? 

Yes.  applicants  who  were  awarded 
funding  previously  may  submit  a  pre- 
application  for  Fiscal  Year  1996.  The 
Fiscal  Year  1996  pre-application  may  or 
may  not  have  any  relationship  to  a 
project  funded  in  a  previous  year.  Each 
pre-appUcation  for  Fiscal  Year  1996  will 
be  evaluated  based  upon  the  specific 
criteria  set  forth  in  this  solicitation  and 
in  relation  to  the  other  pre-appUcations. 
K.  May  a  teacher,  educator,  or  faculty 
member  apply? 

A  teacher's  school  district,  an 
educator's  nonprofit  organization,  or  a 
faculty  member's  college  or  university 
may  apply,  but  an  individual  teacher, 
educator,  or  faculty  member  cannot. 
Only  agencies,  organizations,  and 
institutions,  and  not  individuals,  may 
apply  for  the  cooperative  agreement. 

Section  III.  Eligible  Activities  and 
Funding  Priorities 

L.  What  general  activities  are  eligible 
for  funding  under  this  program? 

The  eligible  computational  science 
and  environmental  modeling  education 
enrichment  activities  that  may  receive 
funding  must  include,  but  are  not 
limited  to,  at  least  one  of  the  following: 

1.  Design,  demonstrate,  or 
disseminate  computational  science  and 
enviromnental  modeling  curricula, 
including  the  enhancement  or 
development  of  educational  tools  and 
materials. 

2.  Design  and  demonstrate  projects  to 
enhance  existing  high  school  curricula 
in  math,  science,  and  computer  science 
with  the  incorporation  of  computational 
science  and  environmental  modeling 
tools  and  techniques. 

3.  Projects  to  understand  and  assess  a 
specific  computational  science  or 
environmental  modeling  issue,  and  to 
transfer  those  findings  to  Earth  Vision 
participants. 

4.  Provision  of  computational  science 
and  environmental  modeling  training  or 
related  education  for  high  school 
students,  teachers,  and/or  faculty  in  a 
specific  geographic  location. 

5.  Design  and  demonstration  of 
projects  to  foster  international 
cooperation  in  the  assessment  and 
analysis  of  environmental  data  using 
computational  science  and 
environmental  modeling. 

Under  Section  III.L.l.  above,  EPA 
strongly  encourages  applicants  to 
demonstrate  or  disseminate  existing 
curricula  in  computational  science  and 
environmental  modeling  rather  than 
designing  new  curricula.  EPA  will 
consider  funding  new  curricula  only 


where  the  appUcant  demonstrates  that 
there  is  a  need.  Examples  of  need  may 
include  instances  in  which:  (1)  Existing 
computational  science  and 
environmental  modeling  ciuricula  has 
not  been  designed  for  a  certain 
audience;  (2)  Existing  computational 
science  and  enviroiunental  modeling 
curricula  carmot  be  adapted  well  to  a 
particular  local  setting,  and;  (3)  Existing 
curricula  are  not  otherwise  accessible. 
The  appUcant  must  discuss  what  steps 
they  have  taken  to  address  this  need. 
You  may  cite  a  Conference  where  the 
need  was  discussed,  the  results  of 
inquiries  made  with  various  educational 
institutions,  or  a  research  or  other 
published  docvunent. 

M.  What  activities  are  not  eligible  for 
funding  under  this  program? 

Funds  cannot  be  used  for: 

1.  Construction  projects; 

2.  Technical  training  of 
environmental  management 
professionals; 

3.  Non-educational  research  and 
development;  and/or 

4.  Computational  science  information 

projects. 

Under  Section  m.M.l.  above,  EPA 
will  not  fund  construction  activities 
such  as  the  acquisition  of  real  property 
(e.g.,  buildings)  or  the  construction  or 
modification  of  any  building.  EPA  vdll 
not  fund  the  acquisition  of  services  for 
the  direct  benefit  of  EPA. 

Under  Section  III.M.4.  above,  EPA 
will  fund  only  computational  science 
and  environmental  modeling  education 
enrichment  projects,  not  projects  that 
are  solely  designed  to  develop  or 
disseminate  computational  science  and 
enviroimiental  modeling  information. 
As  discussed  in  Section  I.C.  above, 
computational  science  and 
environmental  modeling  education 
enrichment  teaches  how  to  apply 
computational  science  and 
environmental  modeling  skills  to 
environmental  research.  It  involves 
critical-thinking,  problem-solving,  and 

decision  making. 

In  comparison,  computational  science 
information  provides  facts  or  opinions 
about  the  application  of 
computationally  intensive  mathematical 
models  to  environmental  issues.  It  does 
not  enhance  skills  in  environmental 
research,  critical  thinking,  problem 
solving,  or  decision  making.  While  an 
understanding  of  computational  science 
in  environmental  research  is  important, 
the  information  alone  does  not 
constitute  computational  science 
education  enrichment.  To  reiterate, 
computational  science  and 
environmental  modeling  education 
enrichment  teaches  people  how  to  apply 
computationally  intensive  mathematical 


environmental  models  to  environmental 
research. 

N.  What  specific  types  of  projects  wdll 
EPA  fund? 

EPA  will  fund  only  those  proposals 
which  meet  the  criteria  specified  under 
#1  and  #2  below.  Proposals  which  do 
not  meet  these  criteria  will  not  be 
funded. 

1.  All  proposals  must  discuss  how  the 
proposed  project: 

a.  Is  new  or  substantially  improved; 

b.  Has  the  potential  for  wide 
apphcation,  and; 

c.  Addresses  a  high  priority  issue  in 
computational  science  and 
enviromnental  modeling. 

Applicants  must  define  "new  or 
substantially  improved,"  "wide 
application,"  and  "high  priority  issue" 
as  they  relate  to  each  inchvidual  project. 
For  instance,  a  project  may  be  new  or 
substantially  improved  if  it  reaches  a 
specific  community  for  the  first  time, 
develops  a  new  or  improved  teaching 
strategy,  or  uses  a  new  or  improved 
method  of  applying  existing 
computational  science  and 
environmental  modeling  education 
eiuichment  materials.  Similarly,  a 
project  may  have  wide  application  if  it 
targets  a  large  and  diverse  audience  in 
terms  of  numbers  or  demographics  or  if 
it  can  serve  as  a  model  program 
elsewhere.  Finally,  a  project  may 
address  a  high  priority  issue  in 
computational  science  or  environmental 
modeling  education  enrichment  if  the 
apphcant  demonstrates  the  importance ' 
of  the  issue  to  the  commimity,  sUte,  or 
region  being  targeted  by  the  project.  For 
instance,  a  community  which  has 
notable  air  pollution  problems  may  find 
it  appropriate  to  increase  understanding 
of  how  computational  science  is  used  in 
designing  air  pollution  models  and  in 
assessing  alternative  solutions. 

2.  All  proposals  must  also  focus  on 
one  of  the  following: 

a.  Improving  computational  science 
and  environmental  modeling  teaching 
skills  for  teachers,  faculty,  and  other 
nonformed  educators,  and  learning  skills 
for  students  (e.g.,  through  workshops, 
summer  training  sessions,  and  Saturday 
classes); 

b.  Building  local  capacity  to  develop, 
deUver,  and  continue  computational 
science  and  environmental  modeling 
education  enrichment  programs,  or; 

c.  Promoting  careers  in  envirorunental 
sciences  and  computational  science 
among  students. 

All  proposals  must  clearly  identify 
which  of  the  above  the  proposal  will 
focus  on.  You  will  not  increase  your 
chances  of  being  funded  by  focusing  on 
more  than  one  of  the  above.  The  terms 
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used  under  Section  III.N.2.a-c.  are 
defined  below. 

The  term  workshops,  summer  training 
sessions,  and  Saturday  classes  refers  to 
training  activities  that  prepare  educators 
to  utilize  computational  science  and 
envirorunental  modeling  education 
materials.  Workshops,  summer  training 
sessions,  and  Saturday  classes  may  be 
directed  toward  young  people  and/or 
adults  in  formal  and/or  informal 
settings.  (A  formal  setting  is  a  school, 
college,  university  or  similar  institution 
devoted  to  learning;  an  informal  setting 
may  include  a  museum,  nature  center, 
park,  or  community  center  which  may 
not  be  devoted  to  learning  but  often 
includes  such  activities).  Workshops 
should  emphasize  an  investigative  and 
hands-on  approach  to  learning  that 
leads  to  the  development  of  problem- 
solving  and  critical  thinking  skills. 

The  terra  building  local  regional 
capacity  refers  to  the  development  and 
implementation  of  plans  designed  to 
improve  the  coordinated  delivery  of 
computational  science  and 
environmental  modeling  education 
enrichment  at  the  local  level.  The 
primary  providers  should  coordinate 
local  planning  and  implementation  of 
the  computational  science  and 
environmental  modeling  education 
enrichment  activities  with  State 
Departments  of  Education  or  Natural 
Resources,  local  school  districts,  and 
state,  local,  and  tribal  environmental 
education  coordinating  councils. 
Examples  of  how  to  build  local  capacity 
include  the  development  of  plans  for: 

1.  Identifying  ana  assessing  needs  as 
well  as  setting  priorities; 

2.  Creating  grant  programs  or 
identifying  funding  sources  for 
computational  science  and 
environmental  modeling  education 
enrichment  providers,  and/or; 

3.  Identifying  computational  science 
and  environmental  modeling  teacher 
training  needs. 

Section  IV.  The  Pre-Application 

O.  What  is  a  pre-application? 

The  pre-application  contains  three 
parts:  1)  the  "AppUcation  for  Federal 
Assistance  (Standard  Form  424  (or  SF 
424),  attached);  2)  The  "Budget 
Information:  Non-Construction 
Programs"  (Standard  Form  424A  (or  SF 
424A),  attached),  and;  3)  A  work  plan 
(described  below).  To  ensure  your  pre- 
application  is  completed  properly, 
carefully  follow  the  instructions  on  SF 
424,  SF  424 A,  and  those  provided 
below.  The  SF  424,  SF  424A,  and 
completed  work  plan  contain  all  the 
information  EPA  will  use  to  evaluate  the 
merits  of  your  pre-application.  Only 
finalists  will  be  asked  to  submit 


additional  forms  needed  to  process  your 
pre-appbcation. 
P.  Are  matching  funds  required? 
Yes,  non-Federal  matching  funds  of  at 
least  5%  of  the  total  cost  of  the  project 
are  required,  although  EPA  encourages 
matching  funds  of  greater  than  5%. 
Federal  funds  to  support  the  project 
must  not  exceed  95%  of  the  total  cost 
of  the  project.  The  5%  match  may  be 
provided  by  the  applicant  or  any  other 
organization  or  institution,  except  that 
no  portion  of  the  5%  match  can  include 
Federal  funds  (unless  specifically 
authorized  by  statute).  The  5%  match 
may  be  provided  in  cash  or  by  in-kind 
contributions  and  other  non-cash 
support.  iH-kind  contributions  often 
include  salaries  or  other  verifiable  costs. 
In  the  case  of  salaries,  applicants  may 
use  either  minimum  wage  or  fair  market 
value.  The  proposed  match,  including 
the  value  of  in-kind  contributions,  is 
subject  to  negotiation  with  EPA.  The 
value  of  in-kind  contributions  must  be 
carefully  dociunented.  All  cooperative 
agreements  are  subject  to  audit. 

The  matching  non-Federal  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  For  example,  if  the  95%  Federal 
portion  is  $4,950.  then  the  entire  project 
should,  at  a  minimiun,  have  a  budget  of 
$5,211,  with  the  recipient  providing  a 
contribution  of  $261.  The  amount  of 
non-Federal  funds,  including  in-kind 
contributions,  must  be  itemized  in  the 
budget. 

Q.  Can  I  use  Federal  funds  in  addition 
to  those  provided  by  this  program  to 
support  the  same  project? 

Yes,  you  may  use  Federfd  funds  in 
addition  to  those  provided  by  this 
program,  but  only  for  different 
activities.  However,  you  may  not  use 
any  Federal  funds  to  meet  all  or  any  part 
of  the  required  5%  match  as  stated  in 
Section  IV.P.  above.  If  you  have  already 
been  awarded  Federal  funds  for  a 
project  in  which  you  are  seeking 
additional  support  from  this  program, 
please  provide  the  overall  dollar  amount 
being  awarded  by  the  other  Federal 
Agency  as  a  footnote.  However,  do  not 
include  the  figures  from  the  other 
Federal  support  in  the  budget  you 
submit.  You  must  identify  the  Project 
Officer.  Agency,  Office,  address,  phone 
number,  and  the  amount  of  the  award. 

R.  Can  I  request  funding  for  any 
budget  category  on  the  SF  424A  (i.e.. 
personnel/ salaries,  fringe  benefits, 
travel,  equipment,  supplies,  contractual, 
and  indirect  charges)? 

Yes.  you  may  request  funding  for  any 
or  all  of  the  budget  categories  identified 
above  with  the  following  exceptions. 
First,  as  indicated  under  Section  III.M.l. 
above,  EPA  will  not  fund  the  acquisition 
of  real  property  (including  buildings)  or 


the  construction  or  modification  of  any 
building. 

Second,  you  may  request  funds  to  pay 
for  salaries  and  fringe  benefits,  but  only 
for  those  personnel  who  are  directly 
involved  in  implementing  the  proposed 
project  and  whose  salaries  and  fringe 
benefits  are  directly  related  to  specific 
products  or  outcomes  of  the  proposed 
project.  EPA  strongly  encourages 
applicants  to  request  reasonable 
amounts  of  funding  for  salaries  and 
fringe  benefits.  Third,  you  may  include 
a  request  for  indirect  costs  if  your 
organization  has  already  negotiated  and 
received  an  mdirect  cost  rate  from  the 
Federal  government. 

Organizations  may  request  an  indirect 
cost  rate.  If  you  do  not  have  an  indirect 
cost  rate,  you  will  have  to  negotiate  an 
indirect  cost  rate  when  the  award  is 
made. 

S.  What  must  be  included  in  the  pre- 
application? 

The  pre-application  must  contain  an 
SF  424.  SF  424A.  and  work  plan  as 
described  below. 

1  Application  for  Federal  Assistance 
and  Budget  Information  ISF  424  AND 
SF  424AI.  The  SF  424  and  SF  424A  are 
required  for  all  Federal  grants  and 
cooperative  agreements.  A  completed 
SF  424  AND  SF  424A  must  be     • 
submitted  as  part  of  your  pre- 
application.  These  forms,  along  with 
instructions,  are  included  at  the  end  of 
this  notice.  Please  carefully  review  the 
instructions  and  sample.  Refer  to 
Section  fV.R.  above  for  information  on 
what  types  of  budget  categories  can  and 
carmot  be  funded  under  this  program. 

2.  Work  Plan.  A  work  plan  describes 
your  proposed  project.  The  total  number 
of  points  possible  for  each  proposal  is 
100.  These  points  will  be  distributed  as 
follows.  Each  of  the  following  four 
sections  of  the  work  plan  are  assigned 
points  which  add  up  to  100.  (Certain 
sections  are  given  more  points  than 
others  reflecting  the  relative  importance 
of  each  section). 

All  work  plans  must  include  and  be 
formatted  according  to  all  four  sections 
(a-d)  below. 

a.  Project  Summary:  Provide  EPA  will 
an  overview  of  your  entire  project.  The 
sununary  must  be  no  more  than  one 
page  and  must  briefly  include  all  seven 
of  the  following: 

1.  Describe  your  organization  (and 
your  key  partners); 

2.  State  the  goals  and  specific 
objectives  of  your  project; 

3.  Identify  what  type  of  project  you 
will  focus  on  as  described  under  Section 
III.N.2.a-c.  (e.g.,  teacher  or  student 
training;  building  local  capacity,  or; 
promoting  careers  in  envirorunental  or 
computational  science); 
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4.  Describe  the  demographics  of  your 
target  audience  (including  the  total 
number  of  direct  participants,  ethnic 
composition,  and  type  of  individuals 
reached  such  as  teachers,  students,  or 
the  general  public); 

5.  Indicate  how  you  will  reach  your 
target  audience; 

6.  Describe  the  expected  results  of 
your  project  and  how  you  will  evaluate 
it,  and; 

7.  Indicate  for  what  types  of  activities 
the  EPA  funds  will  be  used. 

The  project  sxmunary  will  be  scored 
on  how  well  you  provide  an  overview 
of  your  entire  project  based  upon  the 
seven  subsections  identified  above. 

Project  Summary  Maximum  Score:  10 
points. 

b.  Project  Description:  Provide  EPA 
with  an  explanation  of  how  your 
proposed  project  meets  #1  and  #2  below. 

1.  Explain  how  the  proposed  project: 
(a)  Is  new  or  significantly  improved;  (b) 
Has  wide  application,  and;  (c) 
Addresses  a  priority  issue  in 
computational  science  and 
environmental  modeling  as  described 
imder  Section  UI.N.l.a-c. 

This  subsection  will  be  scored  on  how 
well  you  explain  how  your  proposal 
meets  the  three  elements  identified 
above. 

Subsection  maximum  score:  15  points 
(5  points  for  each  of  the  three  elements 
a-c  identified  above). 

2.  Explain  how  the  proposed  project: 

(a)  Improves  computational  science  and 
environmental  modeling  teaching  skills; 

(b)  Builds  local  capacity,  or;  (c) 
Promotes  careers  in  environmental 
sciences  and  computational  science  as 
described  under  Section  III.N.2.a-c.' 

This  subsection  wrill  be  scored  on  how 
clearly  and  effectively  your  project:  (a) 
Establishes  realistic  goals  and 
objectives;  (b)  Identifies  its  target 
audience  and  demonstrates  an 
understanding  of  the  needs  of  that 
audience;  (c)  Uses  an  effective  means  or 
dehvery  system  for  reaching  the  target 
audience/implementing  the  project, 
and;  (d)  Demonstrates  that  it  uses  or 
produces  quality  educational  products 
'  or  methods  which  teach  critical 
thinking,  problem  solving,  and  decision 
making  skills. 

Subsection  maximum  score:  45  points 
(15  points  for  each  of  the  three  elements 
identified  in  this  paragraph). 

Project  Description  Maximum  Score: 
60  points. 

c.  Project  Evaluation:  Provide  EPA 
with  an  explanation  of  how  you  wall 
determine  or  measure  whether  you  are 
meeting  the  goals  and  objectives  of  your 
project.  Evaluation  plans  may  be 
quantitative  and/or  qualitative  and  may 


include,  for  example,  surveys, 
observation,  or  outside  consultation. 

The  project  evaluation  will  be  scored 
on  the  extent  to  which:  a)  Your 
evaluation  plan  will  measure  the 
project's  effectiveness,  and;  b)  You  plan 
to  apply  data  gathered  from  your 
evaluation  to  strengthen  your  project. 

Project  Evaluation  Maximum  Score: 
10  points  (5  points  for  each  of  the  two 
elements  identified  above). 

d.  Appendices:  Provide  EPA  with  a 
detailed  budget,  resumes  of  key 
personnel,  and  letters  of  commitment. 
No  other  appendices  or  attachments 
such  as  video  tapes  or  sample  curricula 
may  be  submitted. 

1.  Budget:  D>escribe  how  you  will  use 
the  funds  for  personnel/salaries,  fringe 
benefits,  travel,  eqiaipment,  suppUes, 
contract  costs,  and  indirect  costs.  You 
must  also  include  a  table  which  Hsts 
each  major  proposed  activity,  as  well  as 
the  month  and  year  it  will  be  completed 
and  the  amount  of  EPA  funds  that  will 
be  spent  on  eacli  activity. 

This  subsection  will  be  scored  on:  (a) 
How  well  the  budget  information  clearly 
and  accurately  shows  how  funds  will  be 
used,  and;  (b)  Whether  the  funding 
request  is  reasonable  given  the  activities 
proposed. 

Subsection  maximum  score:  10  points 
(5  points  for  each  of  the  two  elements 
identified  in  this  paragraph). 

2.  Key  personnel  and  Letters  of 
Commitment:  Attach  one  or  two  page 
resumes  for  up  to  three  key  personnel 
implementing  the  project.  Also,  include 
one  page  letters  of  commitment  from 
partners  (if  there  are  partners)  wilh  a 
significant  role  in  the  project.  Do  not 
include  letters  of  support;  they  will  not 
be  considered  in  evaluation  pre- 
applications. 

This  subsection  will  be  scored  based 
upon  whether  resumes  of  key  personnel 
are  included  and  whether  the  key 
personnel  are  qualified  to  implement 
the  proposed  project.  In  addition,  the 
score  will  reflect  whether  letters  of 
commitment  are  included  (if  partners 
are  used)  and  the  extent  to  which  a  firm 
commitment  is  made. 

Subsection  maxim lun  score:  10 
points. 

Appendices  Maximum  Score:  20 
points. 

T.  What  are  the  page  limits  for  the 
work  plan? 

Your  work  plan  must  be  limited  to  25 
pages.  The  page  limit  applies  only  to  the 
work  plan  (i.e.,  the  "summary,"  "project 
description,"  and  "project  evaluation"), 
not  the  appendices.  "One  page  refers  to 
one  side  of  singe-spaced  typed  page. 
The  pages  must  be  letter  sized  (8V2  x  11 
inches),  with  a  normal  type  size  (10  or 
12  cpi)  and  at  least  1  inch  margins.  To 


conserve  paper,  please  provide  double- 
sided  copies  of  the  pre-application. 

U.  How  must  the  pre-application  be 
submitted? 

The  applicant  must  submit  one 
original  and  two  copies  of  the  pre- 
application  (a  signed  SF  424,  an  SF 
424A,  and  a  work  plan).  Please  submit 
ONLY  the  SF  424.  the  SF  424A.  and  a 
work  plan.  Do  not  include  other 
attachments  such  as  cover  letters,  tables 
of  contents,  or  appendices  other  than 
those  required  (budget,  resumes,  letters 
of  commitment).  The  SF  424  should  be 
the  first  page  of  youj  pre-appUcation 
and  must  be  signed  by  a  person 
authorized  to  receive  funds.  Pre- 
applications  must  be  reproducible;  they 
should  not  be  bound.  They  should  be 
stapled  or  clipped  once  in  the  upper  left 
hand  comer,  typed  on  white  paper,  and 
with  page  numbers  in  the  upper  right 
hand  comer. 

V.  What  regulations  must  I  comply 
with  in  submitting  my  proposal? 

EPA's  general  assistance  regulations 
at  40  CFR  Part  31  applies  to  state,  local, 
and  Indian  tribal  governments  and  40 
CFR  Part  30  appHes  to  all  other 
applicants  such  as  universities  and 
other  nonprofit  organizations. 

Section  V.  Review  and  Selection  Process 

W.  How  will  pre-appUcations  be 
reviewed  and  who  will  conduct  the 
reviews? 

Pre-applications  will  be  reviewed  in 
two  phases:  (1)  The  screening  phase, 
and;  (2)  The  evaluation  phase.  During 
the  screening  phase,  pre-applicants  will 
be  reviewed  to  determine  whether  they 
meet  the  basic  requirements  of  this 
notice,  especially  as  described  under 
Sections  U  and  III.  Only  pre- 
apphcations  which  meet  all  of  the  basic 
requirements  will  enter  the  evaluation 
phase  of  the  review  process.  During  the 
evaluation  phase,  pre-applications  will 
be  evaluated  based  up>on  the  quality  of 
their  work  plans,  especially  the  degree 
to  which  the  woik  plan  meets  the 
requirements  set  for  in  Section  m.N.l 
and  2.  Reviewers  conducting  the 
screening  and  evaluation  phases  of  the 
review  process  will  include  EPA 
officials  external  to  this  office.  The 
review  panel  will  include 
environmental  modelers,  computational 
scientists,  and  environmental  educators 
approved  by  EPA.  At  the  conclusion  of 
the  evaluation  phase,  the  reviewers  wrill 
score  each  applicant's  work  plan  based 
upon  the  scoring  system  identified  in 
Section  IV.S.2. 

X.  How  will  the  final  selections  be 
made? 

After  individual  projects  are 
evaluated  and  scored  by  the  reviewers 
as  described  under  Section  V.W.  above, 
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EPA  officials  will  identify  the  highest 
ranking  finahst  among  the  pre- 
applicants.  In  making  a  final  selection. 
EPA  s  goal  is  to  fund  a  project  that  takes 
into  account,  but  is  not  limited  to.  the 
following: 

1.  The  type  of  target  audience  and 
their  socioeconomic  status; 

2  The  methods  used  to  reach  the 
target  audience; 

3.  Whether  the  proposal  makes 
effective  use  of  partnerships,  and; 

4.  The  cost. 
In  reference  to  socioeconomic  status. 

under  Section  V.X.I,  above,  EPA's  goal 
is  to  encourage  appHcants  to  submit 
proposals  that  address  environmental 
justice  for  culturally  diverse  and  low 
income  populations.  EPA  hopes  to  fund 
a  proposal  which  scores  high  in  the 
evaluation  process  and  which  addresses 
environmental  justice.  The  term 
environmental  justice  refers  to  the  fair 
treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic,  or 
socioeconomic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises 
and  from  the  execution  of  Federal,  state, 
local,  and  tribal  programs  and  policies. 

Efforts  to  address  environmental 
justice  through  computational  science 
and  environmental  modeling  education 
enrichment  programs  may  include 
educational  programs  that  provide 
culturally  diverse  and  low  income 
populations  with  critical  thinking, 
problem  solving,  and  decision  maldng 
skills  to:  (1)  Use  mathematical 
environmental  models  in  environmental 
research;  (2)  Create  and  test 
environmental  hypotheses  with 
mathematical  models,  and;  (3) 
Understand  the  role  of  computationally 
intensive  models  in  envirorunental 
research  and  decision  making. 

In  reference  to  the  effective  use  of 
partnerships,  under  Section  V.X.3. 
above,  EPA's  goal  is  to  encourage 
applicants  to  submit  proposals  that  form 
partnerships,  where  possible.  EPA 
hopes  to  fund  a  proposal  which  scores 
high  in  the  evaluation  process  and 
which  promotes  the  effective  use  of 
partnerships  among  organizations.  The 
term  partnership  refers  to  forming  a 
collaborative  working  relationship 
between  two  or  more  organizations  such 
as  governmental  agencies,  non-profit 
organizations,  educational  institutions, 
and/or  the  private  sector. 

The  Assistant  Administrator  of  the 
Office  of  Administration  and  Resources 


Management  at  EPA  headquarters  will 
select  the  cooperative  agreement 
recipient,  taking  into  account  the 
recommendations  of  the  Director  of  the 
Office  of  Information  Resources 
Management  (OIRM)  and  the  Director  of 
the  Enterprise  Technology  Services 
Division  (ETSD/OIRM).  They  will  base 
their  recommendations  on  the  factors 
discussed  above. 

Y.  How  and  when  will  I  be  notified 
about  the  status  of  my  proposal? 

Apphcants  will  receive  a 
confirmation  that  EPA  has  received 
their  pre-application  once  EPA  has 
received  aU  pre-applications  and  logged 
them  into  a  chronological  data  base. 
EPA  will  notify  applicants  again  after 
the  award  has  been  announced. 

Z.  Where  may  I  obtain  more 
information  on  possible  sources  of 
funding  other  than  this  program? 

EPA's  EHvision  of  Environmental 
Education.  Office  of  Communications, 
Education,  and  Public  Affairs  (OCEPA) 
sponsors  the  Agency's  Environmental 
Education  Grants  Program.  EPA's 
Environmental  Education  Grants 
Program  provides  financial  support  for 
projects  which  design,  demonstrate,  or 
disseminate  environmental  education 
practices.  The  program  is  authorized 
under  Section  6  of  the  National 
Envirorunental  Education  Act  of  1990 
(the  Act)  (Pub.  L.  101-619).  For  the 
environmental  education  grants 
program.  Congress  has  appropriated 
between  approximately  $2.5  and  $2.9 
million  per  year  from  Fiscal  Year  1992 
through  Fiscal  Year  1995.  EPA 
headquarters  awards  approximately  $1 
million  in  grant  funds  per  year  and  each 
of  EPA's  ten  regional  offices  award 
approximately  $150,000  to  $180,000  per 
year. 

In  cooperation  with  EPA.  the  North 
American  Association  for 
Environmental  Education  (NAAEE)  has 
developed  a  publication  called  "Grant 
Funding  for  Your  Environmental 
Education  Program"  which  provides 
strategies  for  identifying  potential 
sources  of  funding.  This  publication  can 
be  purchased  for  a  $5.00  by  writing 
NAAEE.  Publications  and  Member 
Services.  P.O.  Box  400.  Troy,  Ohio, 
45373. 

Section  VI.  Grant  Recipient  Activities 

AA.  When  can  I  begin  incurring  costs? 

DO  NOT  incur  costs  until  you  receive 
the  award  dociunent. 

BB.  How  long  is  this  project? 

This  is  a  three  year  project.  Pre- 
applicants  may  request  funds  for  up  to 
a  three-year  budget  period. 

CC.  Who  will  perform  projects  and 
activities? 


Any  person  working  on  this  project, 
whether  it  is  an  employee,  a  contractor, 
or  a  consultant,  etc..  of  the  recipient 
must  be  approved  by  EPA. 

DO.  What  reports  and  work  products 
must  grant  recipients  submit  to  EPA  and 
when  are  they  due? 

The  cooperative  agreement  recipient 
must  submit  two  copies  of  their  annual 
progress  report  and  two  copies  of  all 
work  products  to  the  EPA  Project  Officer 
within  90  days  after  the  end  of  each  year 
of  the  project.  The  recipient  must 
submit  a  final  report  to  the  EPA  Project 
Officer  within  90  days  after  the  end  of 
the  project  period.  The  recipient  must 
submit  quarterly  status  reports  to  the 
EPA  Proiect  Officer. 

EE.  What  does  EPA  plan  to  do  with 
the  cooperative  agreement  recipient's 
final  report  and  final  work  products? 

EPA  will  establish  a  section  for  the 
computational  science  and 
environmental  modeling  education 
enrichment  program  on  the  home  page 
of  EPA's  National  Enviroimiental 
Supercomputing  Center  (NESC).  Work 
products  suited  to  placement  on  the 
NESC  home  page  will  be  located  there. 
The  NESC  home  page  can  be  reached 
through  EPA's  web  site  at:  http:// 
www.epa.gov/nesc 

Section  VII.  Additional  Information  on 
Preparing  Pre-applications 

FF.  Where  can  I  get  additional 
information  on  preparing  my  pre- 
application? 

EPA  strongly  encourages  applicants  to 
carefully  read  the  solicitation  notice. 
Many  questions,  such  as  when  is  the 
deadline  for  submitting  pre-applications 
and  what  activities  can  be  funded  under 
this  program,  are  answered  in  this 
solicitation. 

For  strictly  administrative  questions, 
such  as  filling  out  the  SF  424  and  SF 
424A  forms,  call; 

Grants  Administration  Division/ 
Headquarters,  U.S.  EPA.  202/260-9266. 

For  programmatic  and  technical 
questions,  no  other  information  will  be 
provided  to  applicants  in  order  to  be 
fair  in  this  competitive  assistance 
agreement.  EPA  will  not  elaborate  on 
the  programmatic  and  technical 
elements  of  this  solicitation  in  order  to 
avoid  the  appearance  of  giving 
preferential  treatment  to  any  single 
applicant. 

Please  do  not  call  EPA's  Division  of 
Environmental  Education,  Office  of 
Communication,  Education,  and  Public 
Affairs  (OCEPA).  The  computational 
science  and  environmental  education 
enrichment  program,  Earth  Vision,  is 
sponsored  by  EPA's  Office  of 
Administration  and  Resources 
Management  (OARM).  As  stated  above. 
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EPA  will  not  elaborate  on  the 
programmatic  and  technical  elements  of 
this  solicitation  in  order  to  avoid  the 
appearance  of  giving  preferential 
treatment  to  any  single  applicant 

Dated:  July  29, 1996. 

Approved  by: 

AhriB  M.  Pasachowitz. 

Acting  Assistant  Administrator,  Office  of 
Administration  and  Resources  Management. 

blttructions  for  the  SF— 424 

This  is  a  standard  form  used  by 
applicants  as  a  required  fact  sheet  for 
preapplications  and  applications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  Agencies  to  obtain 
applicant  certification  that  States  which 
have  established  a  review  and  comment 
procedure  in  response  to  Executive 
Order  12372  and  have  selected  the 
program  to  be  include  in  their  process, 
have  been  given  an  opportunity  to 
review  the  applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  appUcation  submitted  to 
Federal  agency  (or  State  if  applicable) 
and  applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  imit  which  will 
undertake  the  assistance  activity, 
complete  address  of  the  appUcant.  and 
name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to 
this  application. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided. 

— "New"  means  a  new  assistance 

award. 
— "Continuation"  means  an  extension 

for  additional  funding/budget  period 

for  a  project  with  a  projected 

completion  date. 
— "Reyision"  means  any  change  in  the 

Federal  Government's  financial 

obligation  or  contingent  liability  from 

an  existing  obhgation. 

9.  Name  of  Federal  agency  from 
which  assistance  is  being  requested 
with  this  application. 


10.  Use  the  Catalog  of  Federal 
Domestic  Assistance  number  and  title  of 
the  program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political 
entities  affected  (e.g.  State,  counties, 
cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by 
the  program  or  project. 

15.  j^oimt  requested  or  to  be 
contributed  during  the  first  funding/ 
budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
appUcable.  If  the  action  will  result  in  a 
dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change. 
For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and 
supplemental  amounts  are  included, 
show  breakdown  on  attached  sheet.  For 
multiple  program  funding,  use  totals 
and  show  breakdown  using  same 
categories  as  item  15. 

16.  Applicants  should  contact  the 
State  Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans,  and  taxes. 

18.  To  be  signed  by  the  authorized 
representatives  of  the  appUcant.  A  copy 
of  the  governing  body's  authorization 
for  you  to  sign  this  application  as  an 
official  representative  must  be  on  file  in 
the  applicant's  office.  (Certain  Federal 
agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the 
application). 

Additional  Instructions  for  the  SF-424 

Block  #6:  You  can  obtain  this  number 
from  your  payroll  office.  It  is  the  same 
Federal  Identification  Nimaber  which 
appears  on  W-2  forms.  If  your 
organization  does  not  have  a  number. 


you  may  obtain  one  by  calling  the 
Taxpayer  services  number  for  the  IRS. 

Block  #14:  If  your  project  covers  many 
areas,  several  Congressional  districts 
will  be  Usted.  If  it  covers  the  entire 
state,  simply  put  in  statewide.  If  you  are 
not  siire  about  the  Congressional 
district,  call  the  County  Voter 
Registration  Department. 

Block  #15:  Line  a  is  for  the  amount  of 
money  you  are  requesting  from  EPA. 
Lines  b-e  are  for  the  amounts  either  you 
or  another  organization  are  providing 
for  this  project.  Line  f  is  for  any  program 
income  which  you  expect  will  be 
generated  by  this  project.  Program 
income  can  be  fees  for  services 
performed,  income  generated  from  the 
sale  of  a  brochure,  which  was  produced 
with  grant  funds,  or  admission  fees  to  a 
conference  financed  by  the  grant  funds. 
The  total  of  lines  b-e  must  be  at  least 
5%  of  line  g,  as  this  cooperative 
agreement  has  a  match  requirement  of 
5%  of  the  Total  Allowable  Costs. 

Block  #16:  Check  b,  (NO)  since  your 
application  does  not  have  to  be  sent 
through  the  state  clearinghouse  for 
review. 

Block  #18:  The  authorized 
representative  is  the  person  who  is  able 
to  contact  or  obligate  your  agency  to  the 
terms  and  conditions  of  the  grant. 
(Please  sign  in  blue  ink). 

Instructions  for  the  SF-424A 

Do  not  fill  in  Section  A— Budget 
Summary. 

Section  B  Budget  Categories 

All  appUcations  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 
Include  both  Federal  and  non-Federal 
(matching)  funds  combined. 

For  each  major  program,  function,  or 
activity,  fill  in  the  total  requirements  for 
funds  by  object  class  categories.  Most 
applications  will  only  have  one 
program,  function,  or  activity. 

Line  6i — Show  the  totals  of  lines  6a 
through  6h  in  each  column. 

Line  6j — Enter  the  total  of  amoimts  on 
Lines  61  and  6j. 

Program  income — ^Enter  the  estimated 
amoimt  of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income. 
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DEPARTMENT  OF  JUSTICE 

Federal  Pnson  Industnes 

Product  Development  and  °roductJon: 
Public  Involvement  Procedures 

AGENCY:  Federal  Pnson  Industries,  Inc., 
Bureau  of  Prisons,  Department  of 
Justice. 
action:  Notice. 


SUMMARY:  In  this  document,  Federal 
Prison  Industries.  Inc.  (FPI)  requests 
comment  on  revised  definitions  of  two 
key  terms:  new  product  and  specific 
product. 

DATES:  Comments  must  be  submitted  by 

October " .  1996. 

ADDRESSES:  Comments  should  be 

provided  to  Manager,  Planning, 

Research.  &  Activation,  Federal  Prison 

Industries,  Inc.,  320  First  Street,  NW., 

Washington.  DC  20534 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Todd  Baldau.  1202)  508-^440. 

SUPPLEMENTARY  INFORMATION:  In  1988, 
Congress  enacted  legislation,  codified  at 

18  U.S.C.  4122(b).  requiring  that 
whenever  FPI  proposed  to  produce  a 
new  product,  or  significantly  expand  an 
existing  product,  it  was  necessary  to 
conduct  a  marlcet  study,  seek  industry 
comment,  and  refer  the  matter  to  the 
Board  of  Directors  for  a  final  decision. 
This  process  has  come  to  be  known  as 
the  Industry  Involvement  Guidelines 
process.  A  lengthy  negotiation  p^od 
ensued  in  which  FPI,  labor  and  private 
industry  met  to  develop  definitions  of 
"new  product",  "specific  product"  and 

'significant  expansion  of  an  existing 
product.  '  the  key  terms  that  were 
necessary  to  implement  the  legislation. ' 
These  definitions  are  based  primarily  on 
the  SIC  code  of  the  Department  of 
Commerce. 

FPI  has  now  had  six  years  experience 
with  the  definitions  of  these  key  terms. 
On  the  positive  side,  the  market  studies 
using  these  definitions  have  supplied 
the  Board  with  more  and  better 
information  on  impact  of  FPI's  activities 
on  the  private  sector  than  it  had  before 
the  passage  of  the  guidehnes  process.  At 
the  same  time,  it  has  become  apparent 
that  in  some  ways  these  definitions  are 
unclear,  suffer  fi-om  unavailability  of 
data,  and  draw  upon  indicators  which 
are  hard  to  keep  track  of  and  not  always 
directly  relevant.  In  addition,  the 
government  is  moving  away  from  the 
collection  of  data  based  on  the  narrowly 


'  The  final  definitions  of  "Specific  Product"  and 
•New  Product"  were  published  in  the  Commerce 
Business  Daily  (CBD)  for  December  4. 1989.  The 
final  definition  of  "Significant  Expansion  of 
Production  of  an  Existing  Product"  was  published 
in  the  CBD  for  January  2,  1991. 


defined  SIC  categories,  which  lie  at  the 
heart  of  the  current  definitions  of  new 
product  and  specific  product. 

To  redress  tnese  problems,  we 
propose  basing  the  definitions  of  "new 
product"  and  "specific  product"  on  the 
4-digit  FSC  categories,  rather  than  the 
SIC  categories,  and  developing  market 
studies  using  the  FSC  approadi  as  die 
basis  for  these  studies.^  Two  immediate 
-    benefits  would  stem  from  this  change  m 
approach:  first,  sales  information  by 
FSC  category  is  readily  available;  and 
second,  the  information  applies  directly 
to  the  federal  market,  which  is  the 
primary  focus  of  the  market  impact 
study.  (SIC  information  pertains  to  the 
total  market,  including  the  private 
sector  market.) 

A  preliminary  discussion  paper 
recommending  the  use  of  the  FSC 
system,  and  a  new  method  of 
determining  what  constitutes  a 
significant  expansion  of  an  existing 
product,  was  circulated  to  the  members 
of  FPI's  Implementation  Committee.-' 
The  Committee  members  agreed  that 
revisions  to  the  existing  definitions 
were  called  for,  and  that  the  new 
approach  described  herein  looks 
promising.  Yet  one  comment  expressed 
that  4-digit  FSC  categories  are  in  certain 
instances  too  broad. 

FPI  recognizes  that  in  certain 
instances  the  4-digit  FSC  categories  may 
be  too  broad  to  serve  as  a  definition  for 
a  new  product,  without  further 
refinement.  At  the  same  time,  we  note 
that  a  particular  4-digit  category  may 
also  be  too  narrow,  given  the  fact  that 
related  items  may  appear  in  several 
categories.  Therefore  categories  may 
occasionally  be  combined  in  a  market 
study  for  purposes  of  measurement  of 
the  market. 

To  date  we  have  not  been  able  to 
develop  a  simple,  single  principle  that 
can  be  applied  in  every  situation  to 
determine  when  to  delete  unrelated 
items  from  a  4-digit  FSC  categories  and 
when  to  combine  4-digit  FSC  categories. 
Therefore,  we  propose  the  following 
process  in  lieu  of  an  abstract  definition. 

FPI  will  adjust  for  the  fact  that  in 
some  cases  the  4-digit  FSC  categories 
contain  dissimilar  items  in  the 
following  manner:  FPI  wdll  annoimce  in 
the  CBD  its  intent  to  produce  any  item 
that  could  reasonably  be  construed  to  be 
a  new  product,  regardless  of  the  fact  that 
such  an  item  falls  in  the  same  4-digit 
category  as  an  item  that  FPI  is  currentiy 


^The  legislative  history  to  the  guidelines  process 
provides  that  the  definitions  shall  be  reviewed 
periodically  by  the  corporation  and  the  board  to 
assure  continued  relevance. 

'This  committee  was  established  following  the 
"Summit  Process"  in  1992,  to  address  any  new  or 
continuing  issues. 


making,  or  has  made  within  the  recent 
past,  and  is  not  considered  by  FPI  to  be 
sufficiently  different  from  an  existing 
item  to  be  considered  a  new  product. 
Moreover,  FPI  will  commit  to  "over- 
report."  That  is,  borderline  cases  will  be 
announced  in  the  CBD  in  order  to  allow 
for  the  full  public  scrutiny. 

Of  course,  items  which  are  located  in 
4-digit  FSC  codes  in  which  FPI  does  not 
currently  produce,  will  be  treated  as 
proposals  which  go  through  the 
guidelines  process,  and  a  market  study 
will  be  conducted  and  made  available 
for  comment.  The  market  impact  study 
will  measure  the  market  based  on  the  4- 
digit  FSC  categories  In  measuring  the 
size  of  the  federal  market,  we  will  make 
best  efforts  to  delete  unrelated  items 
from  the  FSC  category  or  categories. 
Commenters  will  have  input  into,  and 
may  comment  on.  the  size  of  the  market 
in  the  market  study  exactly  as  they  do 
now. 

Also,  for  reasons  explained  above,  we 
have  developed  a  new  definition  of 
"significant  expansion  of  an  existing 
product"  which  we  believe  is  an 
improvement,  in  that  the  indicators  of 
expansion  which  are  clearer  and 
directly  relevant  to  the  determination  of 
impact  on  private  industry. 

We  now  publish  the  following 
definitions  of  "specific  product",  "new 
product",  and  "significant  expansion  of 
ah  existing  product"  for  comment. 

Revised  Definitions 

1.  Specific  Product 

A  specific  product  refers  to  the 
aggregate  of  items  which  are  similar  in 
function  (e.g.,  bags  and  sacks),  or  which 
are  frequently  purchased  for  use  in 
groupings  (e.g.,  dormitory  and  quarters 
furniture)  to  the  extent  provided  by  the 
most  current  Federal  Supply 
Classification  (FSC)  Code.  There  are 
currently  685  federal  supply  classes 
designated  within  the  Federal 
Procurement  Data  System.  FPI  currentiy 
produces  within  74  of  these  classes. 

Specific  products  will  equate  to  the 
most  current  4-digit  FSC  Code, 
pubhshed  by  the  General  Services 
Administration,  Federal  Procurement 
Data  Center  (FPDC).  As  a  general  rule, 
products  will  be  deemed  to  be  different 
specific  products  if  they  are  identified 
by  a  distinct  4-digit  FSC  code. 

The  following  means  will  be  used  to 
determine  how  items  should  be  treated: 
— Items  classified  within  the  same  4- 
digit  FSC  code  will  be  presumed  to 
comprise  a  single  specific  product 
(unless  otherwise  determined  by  FPI, 
or  with  input  from  the  relevant 
industry). 
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— The  predominant  material  of 
manufacture  (e.g.,  nylon  vs.  canvas) 
will  not  ordinarily  be  a  factor  in 
defining  an  item  as  a  separate  specific 
product. 

In  certain  instances,  with  approval  of 
its  Board  of  Directors,  FPI  may  combine 
FSC  codes  where  multiple  FSC's 
comprise  a  particular  industry.  In 
requesting  tiie  Board  to  combine  FSC's. 
FPI  will  give  careful  consideration,  and 
be  especially  sensitive  to.  companies 
that  manufacture  products  (such  as 
various  items  of  apparel)  in  multiple 
FSC  codes.  Moreover,  situations  should 
be  avoided  by  FPI  where  it  would  have 
to  request  Board  approval  of  production 
and/or  expansion  in  several  "specific 
products"  (e.g..  office  seating,  case 
goods,  and  systems  furniture),  each  of 
which  often  involves  many  of  the  same 
companies  within  a  single  potentially 
affected  industry  (e.g..  office  furniture). 

The  rationale  for  any  proposed 
combining  of  FSC's  wrill  be  set  forth  in 
the  market  study.  In  all  cases,  FPI  will 
seek  input  from  the  potentially  affected 
industry,  early  in  the  stages  of  industry 
notification,  and  include  all  input 
received  in  its  submission  to  the  Board 
of  Directors. 

In  some  instances,  an  item  may  be 
considered  separate  from  another 
product  in  the  same  4-digit  FSC 
category,  if  its  function  differs 
substantially.  In  such  cases,  the  4-digit 
Standard  Industrial  Classification  (SIC) 
code  may  be  used  as  a  back-up  measure 
to  more  accurately  define  the  product. 
SIC  codes  will  continue  to  be  used  at 
the  4-digit  level  to  determine  the  size  of 
the  domestic  market  for  a  particular 
product.  For  purposes  of  product 
definition  in  the  domestic  market,  FPI 
will  combine  4-digit  SIC  codes  when  the 
data  suggests  the  product  under 
examination  may  encompass  several 
different  4-digit  SIC  codes,  with  no 
substantial  difference  in  the  product 
(e.g.,  men's  vs.  women's  apparel). 

2.  New  Product 

A  new  product  is  a  'specific  product' 
which  FPI  has  not  manufactiu^d  or 
produced  writhin  the  past  five  years.  In 
cases  where  it  has  been  determined  that 
more  than  one  specific  product  exists 
within  a  4-digit  FSC,  the  4-digit  SIC 
code  will  be  used  as  a  secondary 
indicator  to  determine  whether  the 
product  is  "new".  In  such  cases,  a  new 
product  will  be  defined  as  a  specific 
product'  in  the  four-digit  SIC  which  FPI 
has  not  produced  within  the  past  five 
years. 

In  cases  where  FPI  plans  to 
manufacture  products  of  limited 
dxu-ation  or  volume,  e.g.,  with  sales  of 
less  than  $1  million  in  any  given  year, 


and  where  its  Federal  market  share  will 
not  exceed  5  percent,  FPI  will  announce 
such  plans  in  the  Commerce  Business 
Daily  (CBD),  in  lieu  of  undertaking  the 
Industry  Involvement  Guidelines 
process.  Barring  any  objection,  FPI  wrill 
proceed  with  its  production  plans.  It  an 
objection  is  raised,  FPI  will  meet  with 
the  relevant  industry  in  an  effort  to 
reach  an  acceptable  position.  If  an 
agreeable  outcome  cannot  be  reached, 
FPI  will  proceed  to  initiate  the  Industry 
Involvement  Guidelines  process. 
Moreover,  should  FPI's  planned  sales 
reach  or  exceed  $1  million,  or  FPI's 
market  share  exceed  5  percent,  FPI  will 
go  through  the  Industry  Involvement 
Guidelines  process,  as  it  would  for  any 
new  product. 

"Good  Faith"  CBD  Announcements- 
Items  not  deemed  by  FPI  to  be  a  New 
Product 

Under  current  procedures, 
management  decisions  as  to  whether 
production  of  an  item  constitutes  a  new 
product  are  made  by  FPI  staff,  based  on 
the  SIC  classification  system,  without 
public  involvement.  Under  the 
proposed  new  procedures,  there  may  be 
circumstances  in  which  FPI  plans  to 
produce  items  that  FPI  does  not 
consider  to  be  a  new  product,  but  which 
an  affected  party  may  reasonably 
construe  to  be  a  new  product.  In  these 
circumstances,  the  items  will  be 
announced  for  comment  in  the 
Commerce  Business  Daily.  The  purpose 
of  this  provision  is  to  give  private 
industry  an  added  level  of  input  into 
such  decisions  made  by  FPI,  since  it  is 
not  possible  to  anticipate  every  possible 
situation  or  question  that  could  arise 
within  the  proposed  definition. 

The  parameters  for  publishing  such 
internal  decisions  that  are  made  and 
announced  subject  to  this  provision  will 
be  as  follows:  items  that  a  reasonable 
person  could  construe  to  be  a  product 
separate  and  distinct  from  another  item 
which  FPI  is  making  or  recently  made 
would  be  subject  to  aimouncement  even 
though  their  function  is  similar.  As  an 
example,  the  production  of  extreme  cold 
weather  trousers  would  be  announced, 
although  FPI  already  produces  bullet 
resistant  fragmentation  vests,  and  both 
are  items  of  protective  clothing. 

Items  that  are  essentially  the  same 
product,  or  those  that  are  variations  of 
an  existing  FPI  product  (e.g..  a  new  style 
of  seating)  would  not  be  subject  to 
announcement  of  any  kind.  However. 
FPI  will  resolve  any  question  as  to 
whether  to  announce  in  favor  of 
announcement. 

In  submitting  comments  to  FPI,  the 
following  guidelines  will  apply: 
—Comments  will  be  due  within  10  days 
of  the  date  of  publication; 


— Relevant  comments  will  focus  on  and 
address  why  the  item  should  be 
considered  a  new  product,  separate 
and  distinct  from  a  similar  item 
ciirrently  being  produced  by  FPI. 
Comments  may  include  such  factors 
as:  the  manufacture  of  the  item 
involves  substantially  different 
material  and  processes;  companies 
that  produce  this  item  specialize  in 
manufacturing  only  that  item;  the 
manufacturing  processes  are  unique 
and  are  not  easily  adaptable  to 
produce  other  similar  items; 
— Comments  related  to  market  share 
and/or  the  impact  that  such  a 
production  decision  may  have  on  the 
firm  will  not  ordinarily  be  considered 
relevant  lor  purposes  of  this 
provision; 
— All  comments  received  in  response  to 
these  annoimcements  v«ll  be 
considered  by  FPI.  The  conmrenter 
will  be  advised  whether  FPI  decides 
to  go  through  the  guidelines  process. 
As  always,  any  interested  party  has  a 
right  to  raise  any  question  at  any  time 
with  the  Board  of  Directors  (see  28  CFR 
301.2),  and  thus  may  appeal  to  FPI's 
Board  of  Directors  any  issue  or  decision 
relating  to  whether  a  product  is  a  new 
product.  However,  pending  such 
review,  FPI  may  proceed  with  its  plans 
in  accordance  with  the  decision  as 
announced  in  this  process  described 
above,  unless  and  imtil  the  decision  is 
reversed. 

3.  Significant  Expansion  of  an  Existing 
Product 

Proposed  production  increases  by  FPI 
which  may  increase  its  market  share 
will  be  reviewed  during  the 
Corporation's  annual  planning  cycle 
and  be  deemed  a  significant  product 
expansion  under  the  following 
circumstances: 

(1)  Planned  sales  (measured  in 
constant  dollars)  for  the  specific  product 
will  increase  by  more  than  10  percent, 
or  $1  million,  in  any  given  year, 
whichever  is  greater;  or 

(2)  In  any  case  where  FPI's  market 
share  is  greater  than  25%,  any  increase 
in  FPI's  market  share  resulting  from  an 
increase  in  FPI  production  would  be 
deemed  to  be  significant  for  purposes  of 
triggering  the  guidelines  process. 

Discussion:  When  either  criterion  is 
met,  an  analysis  of  the  federal 
government  market  for  the  specific 
product  will  be  conducted  and  an 
estimate  of  FPI's  current  and  projected 
market  share  will  be  developed.  The 
production  increase  will  be  deemed 
"significant"  when  FPI's  market  share 
position  changes  in  accordance  with  the 
following  sliding  scale.  If  FPI  currently 
has  a  15%  or  less  share  of  the  federal 
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market,  any  increase  in  market  share 
would  be  permissible,  provided  that  the 
particular  increase  does  not  result  in  FPI 
exceeding  a  15%  market  share.  If  FPI 
has  a  market  share  greater  than  15%,  but 
less  than  20%,  FPI  could  increase  its 
market  share  to  20%,  before  the  increase 
would  be  deemed  to  be  significant.  If 
FPI  has  a  market  share  of  greater  than 
20%,  but  less  than  25%,  FPI  could 
increase  its  market  share  to  25%,  before 
the  increase  would  be  deemed  to  be 
significant. 

Situations  where  FPI  production 
remains  constant,  but  market  share 
increases  as  a  result  of  other  factors, 
includ'nj^  i  larket  changes,  will  not 
requi.tf  f '  1  to  initiate  the  guidelines 
process.  The  fact  that  25%  may 
"trigger"  the  guidelines  does  not 
necessarily  mean  the  Board  of  Directors 
cannot  approve  an  FPI  production  level 
resulting  in  a  federal  market  share  above 
25%. 

The  prior  three  years'  data  will  be 
used  to  determine  the  share  of  the 
federal  government  market,  to  ensure 
that  annual  fluctuations  are  taken  into 
account  and  normalized. 

f  f!  may  produce  at  the  rate  of  past 
V  ear  sales  levels,  adjusted  for  inflation, 
without  initiating  the  guidelines 
process. 

In  cases  where  FPI  sales  inadvertently 
or  insubstantially  exceed  authorized 
levels,  FPI  wall  take  steps  to  adjust  its 


production  by  a  corresponding  amount 
the  following  year.  If  FPI  plans  call  for 
continued  growth,  it  will  invoke  the 
guidelines  process  wathout  delay  and 
seek  Board  approvsd  of  future 
production  levels.  Should  the  Board 
decide  on  a  production  level  lower  than 
that  which  FPI  already  achieved,  FPI 
will  adjust  its  future  plans  and,  if 
necessary  scale  back,  to  comply  with  the 
Board's  decision. 

In  cases  of  extreme  public  exigency, 
such  as  national  disaster  or  national 
defense  emergency,  such  as  during 
Operation  Desert  Storm,  FPI  may  exceed 
guidelines  thresholds,  provided  FPI 
receives  specific  orders  or  requests  from 
senior  Department  of  Defense  and/ or 
Executive  Branch  officials.  Increased 
sales  resulting  fi-om  national  exigencies 
will  not  be  considered  a  violation  of 
guidelines  ceilings  in  the  year  which 
they  occurred.  Such  exceptional  events 
will  be  subject  to  approval  by  FPI's 
Chief  Operating  Officer,  with 
concurrence  of  FPI's  Board  of  Directors. 

Once  these  definitions  are  finalized 
and  proposed  revisions  implemented, 
FPI's  sales  for  the  current  fiscal  year 
will  be  utilized  as  the  base  year  for 
futiu^  application. 

Prior  decisions  of  FPI's  Board  of 
Directors  will  remain  unaffected  by 
these  changes  to  the  definitions. 

These  proposed  procedures  have  been 
reviewed  by  FPI's  Growth  Strategies 


Implementation  Committee.  The 
fnllowing  officials  are  represented  on 

Executive  Vice  President,  Envelope 
Manufacturers  Association  of  America 

Vice  President— Government  Affairs, 
Screen  Printing  and  Graphic  Imaging 
Association  International 

Manager  Break-Out  Procurement  Center 
Representative  Program,  Small 
Business  Administration 

Former  Senior  Staff  Member,  Brookings 
Institution  Head  of  Office  of  Wages 
and  Industrial  Relations,  AFL-CIO 
President,  State/Federal  Correctional 
Vendors  Association 

Their  comments  and  suggestions  have 
been  incorporated  into  this  request  for 
comment.* 

We  now  seek  comments  to  these 
proposed  changes.  All  comments 
received  in  response  to  this  request  for 
comment  before  expiration  of  the 
comment  period  will  be  provided  to  the 
FPI  Board  of  Directors  for  consideration 
prior  to  the  final  publication  and 
implementation  of  the  procedures. 
Robert  Grieser, 

Manager,  Planning,  Research  and  Activation 
Branch. 

[PR  Doc.  96-20115  Filed  &-6-96;  8:45  ami 
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*  Of  course,  these  officials  and  these 
organizations  are  not  precluded  from  making 
further  comment  at  this  time. 
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ENVIRONMENTAL  PROTECTION 
AGENCr 

[FRL-5546-1] 

Notice  of  Availability  of  Permits 
Improvement  Team  Concept  Paper  on 
Environmental  Permitting  and  Task 
Force  Recommendations;  Correction 

AGENCY:  United  States  Environmental 
Protection  Agency. 
ACnON:  Correction. 

summary:  On  luiy  19.  1996  in  the 
Federal  Register  at  page  37744,  the 
Environmental  Protection  Agency 
(EPA),  announced  the  availabihty  of  the 
document  entitled  "Concept  Paper  on 
Environmental  Peimitting  and  Task 
Force  Recommendation"  and  the 
Agency's  request  for  stakeholder 
comment  EP.A  mtended  to  publish  the 
document  m  the  Federal  R^^er  on  the 
same  day  as  the  announcement,  but  it 
was  inadvertently  not  pubhshed.  EPA  is 
correcting  this  error  by  publishing  the 
document  in  this  Federal  Register  issue. 

Dated  July  26.  1996. 
James  Mathews, 

Deputy  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

Permits  Improvement  Team  Final  Draft 
of  Concept  Paper  on  Environmental 
Permittmg  and  Task  Forte 
Recommendations,  July  1996 
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Executive  Summary 

The  Permits  Improvement  Team  (PIT) 
was  estabUshed  by  Administrator 
Browner  in  July  1994  to  improve 
environmental  permitting  processes. 
Extensive  outreach  was  conducted  to 
obtain  input  from  all  stakeholders  on 
issues  oftoncem  in  the  specific  media 
permitting  programs.  This  input  aided 
EPA  Ln  selecting  specific  areas  to 
develop  recommendations  and 
demonstrated  the  need  for  a  concept 
paper  on  the  overall  direction  of  the 
permit  reform  effort.  The  PIT's 
recommendations  include  a  Concept 
Paper  on  Environmental  Permitting  and 
specific  activities  in  six  areas  that 
would  assist  in  the  transition  from  the 


current  permitting  system  to  that 
envisioned  as  the  future  approach. 

The  analysis  conducted  as  part  of  this 
project  revealed  that  existing 
environmental  statutes  may  Umit  EPA's 
latitude  in  fully  implementing  this  new 
approach.  As  implementation  proceeds, 
EPA  will  make  changes  to  the  various 
permitting  programs  that  can  be 
conducted  under  the  existing  statutes 
and  will  identify  specific  legislative 
barriers  to  full  implementation. 

The  PIT'S  concept  paper  attempts  to 
address  the  greatest  challenge  for  EPA 
today:  to  answer  the  public  demand  for 
more  environmental  protection  at  less 
cost.  This  demand  of  "more  for  less" 
requires  EPA  to  examine  both  the 
philosophy  and  practice  of  its 
permitting  systems,  to  determine  how 
they  can  be  made  to  function  more 
effectively  while  at  the  same  time 
decreasing  costs  for  environmental 
agencies  and  the  regulated  community. 
The  PIT  concluded  that  public  access  to 
information  can  be  a  driver  that  can  lead 
to  improved  environmental  results  with 
less  governmental  involvement  in 
individual  facility  activities. 

The  concept  paper  seeks  to  resolve 
these  concerns  by  estabUshing  a  revised 
approach  to  environmental  permitting: 
public  performance-based  permitting. 
This  approach  incorporates  two 
concepts;  one,  the  establishment  of  a 
defined  level  of  performance  to  be 
achieved  by  the  permittee  and  two, 
providing  ^e  pubUc  with  the  necessary 
information  so  they  can  monitor  the 
permitting  process  and  compliance  of 
permitted  facihties.  After  final  approval 
of  the  concept  paper,  it  will  be  used  by 
EPA  permit  programs  as  official 
guidance  on  environmental  permitting. 
Other  environmental  permitting 
programs,  such  as  those  of  state,  tribal 
or  local  governments,  are  also 
encouraged  to  adopt  these  principles 
where  appropriate. 

The  essence  of  public  performance- 
based  permitting  is  to  shift  the  focus  of 
environmental  permitting  towards  the 
measurement  and  assurance  of 
performance,  while  providing  flexibility 
as  to  how  a  permittee  will  meet 
performance  standards.  The  focus  of 
this  system  will  not  simply  be 
performance,  but  performance  within  a 
public  arena:  to  the  extent  possible  and 
appropriate,  the  pubhc  should  be 
involved  in  the  setting  of  performance 
standards  and  the  measurement  and 
judgement  of  performance.  The  Team 
determined  that  too  much  time  and 
resources  are  spent  reviewing  the 
technical  means  by  which  a  permittee 
will  comply  with  permit  conditions. 
While  detailed  technical  reviews  were 
warranted  25  years  ago.  sufficient 


progress  has  been  m.ide  in  verifying 
technology  and  increasing  corporate 
environmental  responsibility  that  it  is 
now  appropriate  to  re-evaluate  this 
approach. 

Public  performance-based  permitting 
involves  three  different  types  of 
performance:  environmental  results, 
facility  compliance,  and  Agency 
performance. 

Environmental  Results 

The  ultimate  measure  of  the 
performance  of  EPA's  environmental 
permitting  systems  is  the  condition  of 
the  air,  land  and  water.  Current 
permitting  systems  focus  primarily  on 
gathering  information  about  permittees' 
compliance,  but  comparatively  little 
information  is  gathered  on  the  actual 
effects  of  permitted  activities  on  human 
health  and  the  environment.  To  a  large 
extent,  environmental  permitting 
systems  also  lack  the  flexibihty  to 
restructure  and  rearrange  their  priorities 
in  response  to  such  environmental 
performance  data,  since  they  are  often 
set  up  to  issue  individual  permits  based 
solely  on  the  potential  impacts  of  each 
facility.  However,  changes  are  being 
proposed  in  this  area  as  permitting 
authorities  consider  ecosystem  and 
community  based  approaches  to  permit 
issuance. 

Increasing  ambient  monitoring  while 
decreasing  other  compliance 
information  requirements  at  the  source 
would  allow  permitting  agencies  to 
prioritize  permitting  information 
requirements  based  on  real 
environmental  impacts.  But  permitting 
agencies  should  be  encouraged  and 
allowed  to  take  this  idea  one  step 
further,  and  prioritize  which  facilities 
will  receive  full-fledged  individual 
permits  and  which  facilities  can  receive 
general  permits  or  no  permit  at  all, 
based  on  certain  conditions  or  levels  of 
emissions.  The  better  ambient 
information  becomes,  the  more 
precisely  permitting  agencies  can  and 
should  gear  environmental  permitting 
systems  to  the  most  significant  risks  to 
the  environment.  This  could  entail 
protection  of  high  quality  areas  as  well 
as  focusing  on  areas  where 
environmental  standards  are  not  being 
achieved. 

Facility  Compliance 

The  goal  in  reforming  the  existing 
permitting  systems  is  to  make 
permitting  systems  less  prescriptive  and 
more  performance-based,  in  other 
words,  to  continue  to  tell  a  permittee 
what  standards  to  achieve,  but  to  no 
longer  mandalfe,  in  most  cases,  how  they 
are  to  achieve  them. 
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In  addition  to  allowing  pennittees  the 
flexibility  to  deteiroine  the  technical 
means  by  whjch  they  meet  EPA 
standards,  there  are  several  other  ways 
to  increase  permittees'  operating 
flexibihty.  Permitting  agencies  should 
consider  these  alternatives  and 
incorporate  them  into  their  permitting 
processes  as  appropriate.  Any 
alternatives  that  provide  increased 
flexibility  to  the  regulated  community 
need  to  ensure  that  the  requirements  are 
enforceable. 

In  general,  where  technologies  are 
already  proven  or  verified,  there  would 
be  less  need  to  perform  technical  review 
as  part  of  the  permitting  process.  EPA 
should  give  state,  tribal  and  local 
govenmients  the  flexibility  to  reduce 
such  reviews.  EPA  program  offices 
should  evaluate  existing  regulations, 
policies  and  priorities  that  limit  this 
flexibility  and  meike  appropriate 
revisions  where  authorized  by  statute. 

Another  method  to  encourage 
flexibility  includes  allowing  permitting 
agencies  to  reduce  the  number  of  times 
permits  need  to  be  formally  modified. 
Generally,  permit  modification  should 
be  required  only  where  process  changes 
will  increase  pollution,  or  are  needed  to 
ensvire  proper  operation  or  monitoring 
of  a  facility.  Permitting  agencies  should 
be  able  to  tailor  their  permit 
modification  requirements  by  facility; 
facilities  with  good  compliance  records 
may  be  made  subject  to  less  prescriptive 
requirements. 

Additionally,  permitting  agencies 
should  use  the  permitting  process  to 
encourage  municipal  and  industrial 
faciUties  to  practice  pollution 
prevention.  One  of  the  primary 
purposes  of  making  permitting 
performance-based  rather  than 
technology-based  is  to  encourage  and 
allow  facihties  to  pursue  iimovative 
technological  approaches  to  preventing 
pollution  at  the  source.  In  addition  to 
pollution  prevention  technologies,  the 
permitting  system  should  encourage  the 
use  of  more  cost  effective  iimovative 
technologies  of  any  type,  where 
practicable  and  consistent  with  legal 
requirements. 

The  flexibility  provided  to  faciUties 
must  be  coupled  with  the  public 
reporting  of  compliance  status  that 
would  provide  visible  and 
understandable  information  on  whether 
or  not  facihties  are  meeting  their  permit 
conditions.  In  this  way  the  public  will 
be  able  to  monitor  the  results  of  the 
modified  permitting  system  based  on 
the  actual  performance  of  individual 
facihties. 


Agency  Performance 

EPA,  state,  tribal  and  local  permitting 
programs  should  estabUsh  standards  of 
performance  upon  which  the  program 
would  be  evaluated  and  institute 
systems  of  continuous  evaluation  and 
improvement  of  their  own  performance. 
The  performance  of  EPA  and  other 
permitting  agencies,  like  the 
performance  of  permittees  and  the 
actual  condition  of  the  environment, 
needs  to  be  publicly  reported  in  clear, 
understandable  terms.  By  bringing  these 
types  of  performance  into  the  light, 
public  performance-based  permitting 
will  focus  attention  on  the  results  of 
environmental  permitting  systems,  and 
use  those  results  to  continually  make 
these  systems  more  responsive  and 
envirorunentally  protective. 

1  rtsk  For!  (  Rt'f  (immpnriations 

The  recommendations  of  the  six  PIT 
Task  Forces  are  highUghted  below.  The 
main  report  contains  detailed 
discussions  on  each  reconunendation. 

Administrative  Streamlining  Task  Force 
Recomm  en  dations 

•  Create  a  predictable,  user-fiiendly 
federal  permit  process. 

•  Encourage  and  implement  flexible 
permitting  projects. 

•  Tier  permitting  programs  in 
proportion  to  environmental 
significance. 

•  Establish  computer  systems. 

•  Regional  permit  process  assistance. 

Alternatives  to  Individual  Permits  Task 
Force  Recommendations 

•  Consider  the  appropriateness  of 
using  alternative  permit  approaches. 

•  Consider  the  performance  of  state, 
tribal  and  local  permit  programs  that 
may  regulate  the  same  or  similar 
activities. 

•  Develop  and  maintain  a 
clearinghouse  of  permit  alternatives 
being  developed  and  used  in  federal  and 
state/tribal/local  programs  throughout 
the  coimtry. 

•  Specific  recommendations  for 
alternatives  to  individual  permits  in  the 
air,  water  and  waste  permitting 
programs. 

Enhanced  Public  Participation  Task 
Force  Recommendations 

•  Develop  "easy  reference"  guidance 
for  public  participation  activities. 

•  Utilize  the  Enviromnental  Justice 
Public  Participation  Checklist  as 
guidance  to  the  extent  appropriate  and 
feasible. 

•  Develop  an  inventory  of 
mechanisms  that  promote  access  to 
environmental  information. 


•  Explore,  and  possibly  conduct 
pilots  for,  the  development  and  use  of 
comprehensive  multi-media  CoiarLimity 
Involvement  Plan. 

•  Develop  a  series  of  case  studies  on 
the  effectiveness  of  pubUc  participation 
activities. 

Performance  Measures  Task  Force 
Recommendations 

•  Develop  generic  performance 
measures  covering:  process;  results;  and 
customer  service. 

Process — timeliness  and  niunber  of 
pending  permits. 

Results — environmental  indicators 
and  level  of  compUance. 

Customer  service— customer 
satisfaction. 

•  Develop  generic  tracking  measures 
covering:  process  and  results. 

Process — overall  time  required  for 
permit  issuance;  permit  application 
completeness;  cost  of  permitting 
program;  and  number  of  pending 
renewal  (air/water)  and  interim  status 
[RCRA)  permits. 

Results — pollution  prevention/ 
iimovative  technology. 

Pollution  Prevention  Incentives  Task 
Force  Recommendations 

•  Link  performance-based  permitting 
writh  facility-based  permitting, 
consohdation  of  permitting 
requirements,  and  cross-media 
permitting. 

•  Create  industry-sector  inventories  of 
regulatory  thresholds  for  permitting. 

•  Explore  offering  alternative 
emissions  tracking  in  exchange  for  using 
pollution  prevention  practices. 

•  Share  pollution  prevention  data 
with  permit  applicants  and  affected 
communities,  and  give  basic  pollution 
prevention  training  to  permit  writers. 

•  Develop  an  enforcement  policy'  to 
accommodate  the  possibility  that 
innovative  pollution  prevention 
technologies  may  not  perform  as 
expected  or  may  take  longer  to  achieve 
comphance. 

•  In  all  general  permits  and  permits- 
by-rule,  include  language  that  explains 
the  preference  for  using  pollution 
prevention  approaches  and  the  potential 
economic  benefits  of  pollution 
prevention. 

Training  Task  Force  Recommendations 

Provide  information  to  the  regulated 
community  and  others. 

Provide  information  on  every  new 
significant  rule. 

Define  and  provide  training  on  core 
skills  and  knowledge  needed  to  issue 
permits. 

Store  and  provide  critical  knowledge. 
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CoriLPpt  Pap«r  on  Envmmmental 
Pemitting 

/.  In'soductjon 

A.  Purpose  of  the  Concept  Paper 

Over  the  past  25  years,  EPA  has 
continually  searched  to  find  the  best 
ways  to  protect  the  environment. 
Among  the  most  successful  methods 
have  been  EPA's  programs  requiring 
industrial  and  municipal  facilities  to 
obtain  permits  to  control  their  pollutant 
emissions  '  to  the  air,  land  and  water. 
Programs  such  as  New  Source  Review 
for  air  emissions.  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
for  water  discharges  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  hazardous  waste  management  have 
in  many  ways  reduced  the  negative 
impacts  of  industrial  and  municipal 
facilities  on  human  health  and  the 
environment. 

But  numerous  environmental 
challenges  remain.  Perhaps  the  greatest 
challenge  for  EPA  today  is  to  answer  the 
public  demand  for  more  environmental 
protection  at  less  cost.  This  demand  of 

more  for  less"  requires  EPA  to  examine 
both  the  philosophy  and  practice  of  its 
permitting  systems,  to  determine  how 
they  can  be  made  to  function  more 
effectively  while  at  the  same  time 
decreasing  costs  for  environmental 
agencies  and  the  regulated  community. 

The  Paper  is  intended  to  be  a 
comprehensive  list  of  recommendations 
to  serve  as  a  guide  to  Agency  programs 
as  they  strive  to  improve  the  issuance, 
implementation,  and  compliance  and 
enforcement  of  environmental  permits. 
The  Permits  Improvement  Team  (PIT) 
recognizes  that  there  is  much  ongoing 
work  in  this  area.  While  some  of  these 
efforts  are  mentioned  in  conjunction 
with  the  recommendations,  the  PIT  did 
not  attempt  to  identify  each  and  every 
program  activity.  Clearly,  the  Agency  is 
already  moving  to  implement  some  of 
the  Paper's  recommendations. 

The  PIT  recognizes  the  ongoing  work 
of  a  number  of  other  groups  that  have 
been  formed  by  the  Agency  to  meet 
current  environmental  challenges 
through  innovative  approaches:  for 
example,  the  Common  Sense  Initiative 
(CSI),  Project  XL,  the  Environmental 
Leadership  Program,  the  Incentives  for 
Environmental  Auditing  and  Self 
PoUcing,  the  Small  Business  Policy,  and 
the  Incentives  for  Small  Communities 
Policy.  The  PIT  recognizes  the  new 
directions  the  Agency  is  undertaking  as 
guiding  principles  for  the  PIT 
recommended  projects,  hi  fact,  maay  of 
the  recommendations  contained  in  this 


'  The  temu  "emission",  "release"  and 
"discharge"  are  used  interchangeably  in  this  paper. 


report  may  be  or  may  become  pilot 
projects  within  these  efforts.  While 
some  of  the  activities  described  within 
this  Paper  are  ongoing  efforts,  others 
may  require  a  redirection  of  Agency 
resources  and/or  changes  to  current 
statutory  schemes. 

This  concept  paper  provides  guidance 
by  developing  a  revised  approach  to 
environmental  permitting:  public 
perfonnance-based  permitting.  This 
approach  incorporates  two  concepts: 
one,  the  establishment  of  a  defined  level 
of  performance  to  be  achieved  by  the 
permittee,  and  two,  providing  the  public 
with  the  necessary  information  so  they 
can  monitor  the  permitting  process  and 
compliance  of  permitted  facilities.  Once 
the  final  draft  of  this  concept  paper  has 
been  completed  and  approved 
(following  the  incorporation  of 
additional  comments),  it  should  be  used 
by  EPA  permit  programs  as  guidance. 
EPA  Program  offices  affected  by  these 
changes  are  urged  to  develop  plans 
outlining  how  they  can  implement  these 
principles  (e.g..  policy,  regulatory  or 
process  changes)  consistent  with 
statutory  requirements.  These  plans 
could  take  the  form  of  program  specific 
strategic  plans  that  would  include  shori 
and  long-term  goals  for  moving  the 
public  performance-based  permitting 
concepts  forward.  Through  these  plans, 
EPA  programs  will  prioritize  the 
recommendations  and  determine  which 
can  be  implemented  based  on  resources, 
other  program  commitments,  and 
constraints. 

Other  enviroimiental  permitting 
programs,  such  as  those  of  state,  tribal 
or  local  governments,  are  also 
encouraged  to  adopt  these  principles 
where  appropriate. 

B.  EPA's  Relationship  With  State,  Tribal 
and  Local  Environmental  Agencies 

Before  discussing  the  principles  of  a 
modified  permitting  system,  it  is 
important  to  understand  the  context  in 
which  these  principles  would  be  carried 
out.  Rather  than  issiiing  most  permits 
itself,  EPA  generally  has  established 
programs  to  authorize  state,  tribal  and 
local  permitting  authorities,  to  perform 
most  of  the  permitting.  Recently,  EPA 
and  the  states  signed  an  agreement,  the 
National  Environmental  Performance 
Partnership  System,  aimed  at  making 
EPA  oversight  of  states  less  uniform  and 
prescriptive  and  more  based  on 
performance,  so  that  states  with  more 
effective  programs  and  proven 
environmental  results  may  receive  less 
oversight.  A  similar  approach  is  being 
developed  for  tribes.  This  concept  paper 
follows  the  principles  of  the  new  EPA/ 
state  relationship,  with  the  goals  of 
making  EPA  permitting  systems  more 


performance-based  and  providing 
authorized  permitting  authorities  more 
flexibility  to  find  the  best  approaches  to 
permitting  and  data  management.  The 
principles  in  this  paper,  therefore, 
should  be  understood  as  approaches 
that  EP.^  would  like  to  encourage 
through  flexibility  and  assistance  to 
state,  tribal  and  local  governments,  and 
not  as  any  kind  of  new  mandates.  A  key 
aspect  of  that  assistance  is  the  provision 
of  information  from  EPA  databases.  A 
comprehensive  effort  to  upgrade  the 
quality  and  breadth  of  these  databases  is 
needed.  Some  of  the  individual  Task 
Force  recommendations  Lhat  follow  this 
paper  identify  specific  projects  to 
improve  the  Agency's  delivery  of 
information.  In  addition,  specific 
changes  to  the  permitting  system  need 
to  be  developed  through  continued 
dialogue  with  state,  tribal  and  local 
environmental  agencies  and  other 
stakeholders '. 

C.  Permits  Improvement  Initiatives 

While  EPA  and  many  other 
environmental  agencies  have  taken,  and 
are  taking,  specific  actions  to  improve 
their  permitting  systems,  there  is  also  a 
need  to  re-examine  EPA's  overall 
approach  to  permitting.  Toward  this 
end,  the  Permits  Improvement  Team 
(PIT)  was  founded  by  EPA's 
Administrator  in  July  1994  to 
comprehensively  examine  the  permit 
reform  efforts  going  on  around  the 
countrv'  and  determine  how,  taking  the 
best  of  these  efforts,  EP.^'s  overall 
approach  to  permitting  could  be 
improved.  (A  compilation  of  over  100 
environmental  agency  permitting  reform 
projects,  entitled  "The  Inventory  of 
USEP A/State  Permit  Improvement 
Initiatives"  can  be  accessed  via  the 
internet  at  'gopher://gopher.epa.gov'  or 
at  'http://www.epa.gov'.  After  reaching 
either  of  these  internet  sites,  locate  the 
search  function  and  type  'Permit 
Improvement  Team'  to  locate  the 
inventory.  A  hard  copy  of  the  inventory 
can  be  obtained  by  calling  908-321- 
6782.) 

D.  Public  Performance-Based  Permitting 

The  purpose  of  permitting  is  to 
establish  the  level  of  performance 
needed  by  facilities  or  individuals  to 
protect  human  health  and  the 
environment.  To  do  so,  EPA  has  in  some 
cases  set  performance  standards, 
determined  the  technical  means  by 
which  facilities  must  comply  with  these 


>  The  term  stakeholder(s)  is  used  in  this  paper 
to  refer  to  all  groups  interested  in  environmental 
permitting,  including  environmental,  community 
and  environmental  justice  groups,  regulated 
entities,  and  state,  tribal  and  local  permitting 
agencies. 
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standards,  and  then  required  monitoring 
and'inspection  to  assure  their 
compliance.  In  some  instances, 
standards  were  highly  prescriptive 
(including  detailed  technology  or 
management  requirements)  that 
eliminate  or  severely  restrict  alternative 
approaches  to  achieving  compliance.  In 
other  cases  EPA  bases  a  standard  on  a 
technology,  which  can  be  viewed  by  the 
regulated  community  as  the  technology 
of  choice. 

It  is  the  contention  of  this  paper  that 
too  much  time  and  resources  are  spent 
revieviring  the  technical  means  by  which 
a  permittee  will  comply  with  permit 
conditions.  While  detailed  technical 
reviews  were  warranted  25  years  ago, 
sufficient  progress  has  been  made  in 
verifying  technology  and  increasing 
corporate  environmental  responsibihty 
that  it  is  now  appropriate  to  re-evaluate 
this  approach.  In  instances  where 
technologies  are  new  or  unique,  detailed 
technical  review  may  still  be  warranted; 
in  circumstances  where  proven  or 
verified  technology  is  being  permitted, 
however,  such  level  of  review  may  be 
inappropriate.  Conducting  detailed 
technical  reviews  for  off-the-shelf 
technologies  has  resulted  in  several 
negative  consequences: 

•  Permitting  agencies  are  overloaded 
with  routine  detailed  paperwork  to 
review.  This  takes  time  away  from  other 
activities,  as  verifying  the  equivalency 
of  performance  for  innovative 
technologies,  causes  permit  actions  to 
take  an  unacceptable  amount  of  time, 
and  prevents  a  more  logical  and 
beneficial  ordering  of  priorities.  In 
addition,  the  excessive  focus  on  the 
means  of  compliance  distracts  attention 
fi-om  evaluation  of  progress  on  the  end 
of  improving  environmental  conditions. 

•  The  regulated  community,  in 
addition  to  sometimes  being  burdened 
by  unwarranted  paperwork,  a  slow 
permitting  process  and  unnecessary 
economic  hardships,  is  in  some  cases 
not  provided  the  flexibility — or  any 
incentives — to  seek  the  kind  of 
technological  innovations  which  could 
prevent  pollution  at  its  source,  and/or 
provide  better  environmental  results  at 
lower  cost. 

•  The  permitting  process  is  largely 
focused  on  technical  issues,  sometimes, 
beyond  the  grasp  and  interest  of  the 
general  public.  The  permitting  agency 
and  permittee  can  spend  much  time 
grappling  with  these  issues,  while  the 
public  is  usually  excluded  until  such  a 
time  when  these  issues  have  been 
resolved  through  the  writing  of  a  draft 
permit.  The  public's  ability  and 
opportunity  to  judge  the  permit  process 
and  results  can  thus  be  unduly  limited. 


In  order  to  remedy  this  situation,  this 
paper  proposes  a  permitting  approach 
called  public  performance-based 
permitting,  or  P3.  The  essence  of  this 
approach  is  to  shift  the  focus  of 
environmental  permitting  towards  the 
measurement  and  assurance  of 
performance,  while  providing  flexibility 
as  to  how  a  permittee  will  meet 
performance  standards.  The  focus  of 
this  system  will  not  simply  be 
performance,  but  performance  within  a 
public  arena:  to  the  extent  possible  and 
appropriate,  the  pubUc  should  be 
involved  in  the  setting  of  performance 
standards  and  the  measurement  and 
judgement  of  performance.  It  is 
recognized  that  the  existing 
environmental  statutes  may  limit  EPA's 
latitude  in  fully  implementing  this 
approach.  As  EPA  seeks  changes  to  its 
various  permitting  programs  in 
accordance  with  this  approach,  specific 
legislative  barriers  vdll  need  to  be 
identified.  As  opportunities  develop  to 
address  these  barriers,  specific 
legislative  changes  should  be  evaluated. 

The  P3  principle  includes  three 
different  types  of  performance.  The 
existing  permitting  programs  each 
contain  elements  of  this  principle.  The 
objective  of  the  permitting  programs 
will  be  to  more  fully  implement  each 
type  of  performance. 

1.  Environmental  results:  How  are 
permitted  activities  actually  affecting 
the  enviroiunent?  To  improve 
knowledge  and  understanding  of  this 
performance  factor,  this  paper  proposes 
that  permitting  agencies  increase 
ambient  (enviroiunental)  monitoring  as 
a  permit  condition  in  selected  permits, 
while  comparatively  reducing  other 
emissions  monitoring  and  reporting 
requirements.  Ambient  monitoring 
results  should  be  reported  to  the  public 
in  vmderstandable  terms.  Ambient 
monitoring  would  not  eliminate 
individual  facility  monitoring 
requirements. 

2.  Facility  compliance:  How  well  are 
permitted  facilities  complying  with 
their  permits  over  time?  To  increase  the 
rates  at  which  facilities  comply  with 
their  permit  conditions,  permitting 
agencies  should  (1)  Establish  reporting 
requirements  based  on  a  facility's  level 
of  compliance  (e.g.,  reduce  reporting  for 
facilities  with  good  compliance  records) 
and  potential  impact  of  an  activity,  (2) 
create  incentives  for  pollution 
prevention  and  technological 
innovation,  and  (3)  provide  compliance 
assistance  to  facilities  that  are  making 
good-faith  efforts  but  finding  it  difficult 
to  comply  (e.g.,  small  businesses  and 
local  governments).  Furthermore, 
compliance  data  should  be  put  in 


understandableterms  and  made 
available  to  the  public. 

3.  Agency  periormance:  How  good  a 
job  are  EPA  and  other  environmental 
permitting  agencies  doing?  To  ensure 
that  they  continue  to  protect  the 
environment  in  the  most  effective  and 
efficient  ways  possible,  this  paper 
recommends  that  EPA  devise  methods 
to  measure  the  performance  of 
permitting  systems  and  to  continually 
improve  these  systems  based  on 
performance  data  received.  These 
methods  shall  be  provided  for  the  use  of 
state,  tribal  and  local  environmental 
agencies  as  well.  Information  on  the 
performance  of  all  permitting  agencies 
should  be  pubficly  reported  in 
understandable  terms. 

The  proposals  for  these  three  types  of 
performance  are  detailed  in  the 
following  sections.  But  first,  it  is 
necessary  to  discuss  in  more  detail  the 
importance  of  public  participation  in 
the  approach  to  permitting  specified  in 
this  concept  paper. 

Traditionally,  permitting  agencies 
have  limited  public  participation  to 
public  comment  periods  and  hearings  at 
the  latter  stages  of  the  permit  process. 
This  concept  paper  sets  forth  a  more 
open  process  that  provides  the  public 
opportunities  for  earlier  and  more 
meaningful  participation,  within  the 
context  of^e  requirements  specified  in 
federal  and  state  laws.  This  model 
builds  on  some  recent  initiatives  in 
public  participation,  including  EPA's 
RCRA  Expanded  Public  Participation 
rule  and  the  Chemical  Manufacturing 
Association's  (CMA)  Responsible  Care 
Program. 

These  initiatives  are  based  on  the 
concept  of  direct  reporting  of 
information  to  the  public  early  in  the 
permitting  process  and  in 
imderstandable  terms.  In  addition  to 
increasing  public  awareness  regarding 
facility  operations,  these  programs  can 
serve  as  a  powerful  incentive  for 
facilities  to  reduce  their  toxic  emissions, 
so  as  to  avoid  arousing  pubUc  concern. 
P3  would  extend  these  concepts  to  the 
public  reporting  of  ambient  monitoring 
results,  facility  compliance  data  and 
information  on  how  well  EPA  and 
permitting  agencies  are  performing. 

Furthermore,  an  effective  permitting 
process  (for  individual  permits)  requires 
that  the  public  be  involved  early  and 
intimately  enough  that  their  needs  and 
concerns  may  be  incorporated  into 
permits  and  other  aspects  of  facility 
and/or  agency  policy.  Such 
opportunities  can  defuse  the  kinds  of 
adversarial  relationships  which 
othervvise  may  slow  and  obstruct  the 
permitting  system  with,  for  example, 
lawsmts  or  permit  appeals.  A  key 
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element  of  this  approach  is  determining 
who  will  represent  the  public.  The 
Petroleum  Refinery  Subcommittee  of 
CSI  is  addressing  this  issue  in  their 
equipment  leaks  project.  They  are 
considering  a  process  where  community 
members  would  be  "self-selected"; 
meaning  if  a  person  volunteered  to 
P  i.-^.f  iPd'-  they  would  be  part  of  the 
st:!K>>ni  iders  group. 

in  part  to  address  public  participation 
concerns,  the  CMA  established  its 
Responsible  Care  program.  Under  this 
program,  chemical  plants  are 
encouraged  to  establish  community 
advisory  panels,  through  which  the 
faciUty  and  members  of  its  surrounding 
community  can  establish  a  continuing 
dialog^jp  The  Departments  of  Etefense 
and  ti'.ei-^v  r.dve  developed  similar 
programs  to  encourage  community 
partiripanon  in  their  environmental 
proei^   su  r.  'onmis  allow  the  public 
a.nu  ::i"  *'di  uty  new  opportimities  to 
p  :  .    i'    each  other  on  their  respective 
i.«"i>  dnd  concerns,  and  to  jointly 
resolve  differences  on  environmental 
issues.  EPA  should  encourage  the 
development  of  community  advisory 
panels  at  more  facilities,  by  facilitating 
the  establishment  of  committees  in 
situations  where  the  public  and 
regulated  community  determine  it 
would  be  beneficial.  * 


IS 


Public  performance-based  permitting 
designed  to  change  the  relationships 


among  permitting  agencies,  permittees 
and  the  general  public.  The  permitting 
process  is  currently  often  burdened  with 
mistrust  and  adversarial  relationships 
among  all  three  of  these  parties.  If  these 
relationships  can  be  rebuilt  on  a  basis  of 
trust,  partnering,  accountability  and 
cooperation,  the  most  serious  obstacles 
to  an  efiiective  and  efficient  permitting 
system  will  have  been  removed.  (See 
Figure  I) 

The  PIT  specifically  note»that  there 
are  regulatory  or  statutory  barriers  to 
some  of  the  approaches  listed  below. 
The  Agency's  ability  to  implement  each 
of  these  options  under  current  law 
would  need  to  be  investigated  further  as 
these  options  are  developed  in  more 
detail. 

II.  Environmental  Results 

The  ultimate  measure  of  the 
performance  of  EPA 's  environmental 
permitting  systems  is  the  condition  of 
the  air,  land  and  water.  Current 
permitting  systems  focus  primarily  on 
gathering  information  about  permittees' 
compUance,  but  comparatively  little 
information  is  gathered  on  the  actual 
effects  of  permitted  activities  on  hvjnan 
health  and  the  environment.  To  a  large 
extent,  environmental  permitting 
systems  also  lack  the  flexibility  to 
restructure  and  rearrange  their  priorities 
in  response  to  such  environmental 
performance  data,  since  they  are  often 
set  up  to  issue  individual  permits  based 


soleh'  or.  'he  potential  nnpacts  of  each 
facihtv   However,  changes  are  being 
propospci  ;.•-.  this  area  as  permitting 
authorities  consider  ecosystem  and 
community  based  approaches  to  permit 
issuance. 

Yet  in  order  to  answer  public 
demands  for  more  environmental 
protection  at  less  cost,  there  is  a  need  to 
determine  how  to  focus  more  resources 
on  the  activities  producing  the  greatest 
environmental  impact,  while  divesting 
fi'om  activities  of  lesser  significance.  To 
do  so  effectively,  better  isJormation  is 
needed  on  the  effects  industrial  and 
municipal  activities  are  actually  having 
on  the  air,  land  and  water. 

Establishing  ambient  monitoring 
conditions  in  individual  permits  may  be 
a  long-term  venture.  It  has  wide-ranging 
technological  and  policy  impUcations 
for  EPA,  the  states,  the  public,  and  the 
regulated  community.  EPA  needs  to 
research  how  to  perform  ambient 
monitoring  in  a  cost-effective  manner, 
how  to  collect  useful  data  and  how  to 
trace  pollution  found  through  such 
monitoring  back  to  the  source(s). 
Different  media  present  varying 
challenges:  air  monitoring,  for  example, 
is  particularly  complex.  It  might  be 
beneficial  to  work  on  these  issues  in  a 
multi-program  team  with  Office  of 
Research  and  Development  (ORD) 
support 

BILLING  COOf  !i56<V*0-P 


UMI 


Fpdera]  Register 


n,  No.  153  /  Wednesday,  August  7,  1996  /  Notices 


a 


(/> 
o 
o 
o 


a 


in 
c 

CH 


Ol 


x: 


a. 


of  c 


> 


o 
c 
o 

6 


(0 


S 

(0 

z 
o 

u 
oc 

a 

z 

i 

s 
a 


a 
a 

C 


5c 


5       < 


5 


w 


yi 


M 


c 

UJ 

Q. 


BILUNG  CODE  «S6C^  W-C 


41258 


Federal  Register      Vol.  61,  No.  153  /  Wednesday,  August  7,  1996  /  Notices 


UMI 


Uespite  these  challenges,  some 
prijgrams  are  already  beginning  to 
achiev  e  these  objectives.  The  Greater 
Houston  Partnership,  for  example,  is  a 
voluntary  program  under  whicn 
Houston-area  refineries  have  set  up  an 
air  monitoring  network.  In  the  short 
term.  EP.A  should  encourage  and  set  up 
more  such  pilots  and  feed  all  results 
into  a  study  of  how  to  run  effective 
ambient  monitoring  programs.  These 
pilots  should  cover  each  media  (air, 
surface  water  and  ground  water)  jointly 
or  separately,  and  some  of  the  pilots 
should  incorporate  the  concept  of 
involving  the  community  in  monitoring, 
facilitated  by  experts  from  government 
or  the  private  sector. 

At  the  same  lime,  it  is  important  not 
to  increase  the  information-  gathering 
and  reporting  burden  on  permitted 
facilities.  On  many  occasions,  the 
regulated  community  has  raised 
concerns  about  having  to  meet 
duplicative  or  counter-productive 
compliance  monitoring,  reporting  or 
record-keeping  requirements.  In 
exchange  for  increasing  ambient 
monitoring  requirements,  therefore,  EPA 
should  concurrently  identify  and 
eliminate  other  compliance  information 
requirements.  The  PIT  recommends  that 
the  Program  offices,  in  consultation 
with  the  Office  of  Enforcement  and 
Compliance  Assurance  and  external 
stakeholders,  conduct  regulatory 
reviews  that  prioritize  compliance 
monitoring,  reporting  and  record- 
keeping requirements  according  to  the 
best  estimate  of  their  actual  value  to  the 
environment  and  determine  where 
different  media  requirements  for 
complicuice  information  duplicate  and/ 
or  conflict  with  one  another.  The 
reviews  should  be  followed  by 
proposals  and  schedules  for  permit 
programs  to  streamline  reporting 
requirements. 

This  approach  is  an  element  in 
several  other  EPA  initiatives.  In 
response  to  a  Presidential  initiative, 
EPA  is  examining  how  it  can  reduce 
paperwork  requirements  by  25%.  This 
effort  should  be  a  major  portion  of  the 
reviews  discussed  in  the  preceding  ' 
paragraph.  In  addition,  EPA's  "one-stop 
reporting  initiative"  aims  to  streamline 
reporting  requirements,  for  example  by 
replacing  separate  facility  identification 
codes  used  by  different  EPA  programs 
with  a  single  facility  identifier. 

Increasing  ambient  monitoring  while 
decreasing  other  compUance 
information  requirements  at  the  source 
would  allow  permitting  agencies  to 
pnontize  permitting  information 
requirements  based  on  real 
environmental  impacts.  But  permitting 
agencies  should  be  encouraged  and 


allowed  to  take  this  idea  one  step 
further,  and  prioritize  which  facilities 
will  receive  full-fledged  individual 
permits  and  which  facilities  can  receive 
general  (non-individual)  permits  or  no 
permit  at  all,  based  on  certain 
conditions  or  levels  of  emissions  (this 
would  require  statutory  amendments  for 
some  programs).  The  better  ambient 
information  becomes,  the  more 
precisely  permitting  agencies  can  and 
should  gear  environmental  permitting 
systems  to  the  most  significant  risks  to 
the  enviromnent.  This  could  entail 
protection  of  high  quaUty  areas  as  well 
as  focusing  on  areas  where 
environmental  standards  are  not  being 
achieved. 

Since  EPA  began  issuing 
environmental  permits  in  the  early 
•1970 's,  there  have  been  a  nimiber  of 
instances  where  either  general  permits 
or  permits-by-rule  have  been  used  (e.g., 
RCRA  permits-by-rule  are  routinely 
given  to  Publicly-Owned  Treatment 
Works  and  the  development  of 
numerous  general  permits  for  water 
discharges).  These  permits  were  issued 
to  replace  indivfdual  permits  requiring 
less  administrative  oversight.  In 
addition,  current  Agency  initiatives  are 
exploring  ways  to  streamline  permitting 
so  that  it  works  more  efficiently. 
encourages  innovation,  and  creates 
more  opportunities  for  public 
participation. 

One  of  the  major  efforts  is  CSI.  One 
of  the  six  main  areas  targeted  by  the  six 
CSI  sectors  is  permitting.  CSI 
subcommittees  are  reviewing  and 
identifying  areas  where  permitting 
requirements  could  be  consoUdated 
across  programs  and  where  program 
specific  requirements  could  be 
simplified.  The  CSI  subcommittees  are 
also  working  with  the  states  to  explore 
opportunities  to  coordinate  permits 
across  programs.  As  an  example,  the 
Iron  and  Steel  subcommittee  is  working 
on  two  permitting  projects:  multimedia 
permitting  at  a  mini-mill  and  a 
streamlined  permit  process. 

The  PIT'S  Alternatives  to  Individual 
Permits  Task  Force  has  identified  two 
criteria  to  be  used  to  determine  when 
either  general  permits,  permits-by-rule, 
hybrid  permits,  or  conditional/de- 
minimus  permits  might  be  used.  These 
criteria  are: 

•  Issue  permits  only  where  there  is  a 
real  or  potential  adverse  environmental 
impact  and  the  regulatory  agency  needs 
to  be  involved  (add  value)  in  developing 
proper  controls.  Inclusion  of  these 
criteria  would  require  enactment  of 
amendments  to  certain  enviromnental 
statutes. 

•  Issue  individual  permits  only  where 
there  is  a  potential  for  significant 


environmental  impact  or  high  degree  of 
variability  in  regulator\-  requirements  at 
individual  faciUties. 

It  IS  important  that  the  public  be 
involved  in  the  development  and 
implementation  of  any  alternatives  to 
individual  permits,  and  that  adequate 
comphance  and  enforcement  programs 
be  put  in  place  where  alternatives  to 
individual  permits  are  developed. 

In  the  long  term,  and  in  conjunction 
with  the  pilots  and  research  discussed 
above.  — and  recognizing  the  legal 
constraints  that  may  exist —  EPA 
Program  offices  should  revise  policies 
and  regulations  to  provide  state,  tribal 
and  local  permitting  agencies  more 
flexibility  and  guidance  to:  increase 
ambient  monitoring,  reduce  end-of- 
pipe/stack  monitoring  and  reporting 
requirements,  adjust  databases  to  focus 
on  ambient  data,  and  tier  permitting 
systems  based  on  the  actual 
environmental  impacts  of  different 
types  of  facilities  and  activities.  Some 
programs  (e.g.  OW)  are  already 
developing  guidance  for  reducing 
reporting  and  monitoring  requirements. 

///.  Permittee  Compliance 

A.  Hierarchy  of  Permitting  Standards 

While  permitting  systems  need  to  be 
better  geared  towards  actual 
environmental  impacts,  as  discussed 
above,  they  still  must  include  sufficient 
monitoring  to  determine  permittee 
compliance.  The  key  is  to  make 
permitting  systems  less  prescriptive  and 
more  performance-based,  or  in  other 
words,  to  continue  to  tell  a  permittee 
what  standards  to  achieve,  but  to  no 
longer  mandate,  in  most  cases,  how  they 
are  to  achieve  ihem. 

This  more  flexible  approach  is 
designed  to: 

•  Help  the  environment  by 
encouraging  pollution  prevention; 

•  Help  permittees  by  giving  them  the 
opportunity  to  develop  more  cost- 
effective  (and  equally  or  more 
environmentally  effective)  approaches 
to  pollution  control  and  prevention;  and 

•  Help  permitting  agencies  by 
allowing  them  to  shift  resources  from 
extensive  engineering  and  paperwork 
reviews  to  a  focus  on  establishing 
ambient  monitoring  programs, 
environmental  problem  analysis, 
standard  setting,  compliance  assistance 
and  enforcement. 

Permitting  based  on  performance 
standards  rather  than  on  technology  or 
management  requirements  is  not  a 
completely  new  idea.  EPA's  NPDES 
program,  for  example,  currently  uses 
such  an  approach  to  a  large  extent. 
Performance-based  permitting  will  now 
be  the  preferred  approach,  wherever 
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feasible  and  appropriate,  for  all  of  EPA's 
permitting  programs,  and  state,  tribal 
and  local  governments  will  be  provided 
the  flexibility  and  guidance  to 
implement  similar  approaches. 
Programs  not  using  performance-based 
permitting  should  evaluate  why  that 
approach  is  not  appropriate  (e.g.,  see 
Underground  Injection  Control  (UIC) 
example  below).  This  evaluation  should 
be  done  in  writing  and  could  be 
incorporated  into  a  progrema's  strategic 
plan,  described  above. 

Thus,  EPA  programs  will  follow  the 
hierarchy  of  preferred  approaches 
shown  below  in  setting  permitting 
standards: 

i.  Set  performance  standards  based  on 
ambient  environmental  goals. 

ii.  Set  performance  standards  based 
on  technological  achievability. 

iii.  Set  tecnnology-  or  management- 
specific  standards. 

The  ideal  approach  is  where  EPA  sets 
performance  standards  based  on  actual 
environmental  needs  and  projected 
impacts.  EPA  and  other  environmental 
agencies  should  follow  this  approach 
^  wherever  possible  and  appropriate.  It 
may  be  appropriate  to  combine  the 
above  approaches  in  an  overall 
permitting  system  (e.g.  establish  a  base 
level  of  performance  and  only  require 
higher  levels  of  performance  where 
environmental  conditions  are  not  being 
achieved).  This  later  approach  is 
currently  prescribed  by  statute  in  many 
of  the  Agency's  permitting  programs. 

In  cases  where  EPA  is  not  able  to 
establish  permit  conditions  based  on 
environmental  needs,  e.g.,  due  to  costs 
and  complexities  involved  with 
obtaining  useful  ambient  data,  or  due  to 
methodological  difficulties  (there  are 
significant  difficulties  with 
implementing  ambient  standard 
schemes,  including  contentious 
scientific  issues),  the  second-best 
approach  is  for  performance  standards 
to  be  based  on  what  is  technologically 
achievable.  For  example,  based  on 
EPA's  knowledge  of  the  removal 
efficiency  of  a  particular  water  pollution 
control  device,  the  Water  program  may 
set  a  numerical  standard  that  facilities 
will  have  to  meet  in  order  to  be  in 
compliance  with  statutorily  established 
control  standards.  While  the  permitting 
program  will  make  information 
available  about  what  technologies  are 
capable  of  achieving  that  standard,  it 
will  allow  the  facilities  to  make  their 
own  determination  of  what  technologies 
to  use  to  meet  the  numerical  standard. 
In  some  cases,  facilities  may  substitute 
a  technology  or  procedure  at  earfier 
stages  of  its  process,  rather  than  at  the 
end  of  the  pipe  or  smokestack,  so  as  to 
more  efficiently  prevent  pollution  and 


save  having  to  deal  wrlth  its 
consequences. 

There  will  be  instances  in  which 
technology-  or  management-specific 
standards  are  warranted.  For  example, 
the  underground  injection  control  (UIC) 
program  has  a  non-degradation  policy 
backed  up  by  engineering  requirements 
that  are  supported  by  industiy  as  well 
as  by  the  permitting  agency.  In  this 
program,  the  cost  of  ambient  monitoring 
to  ensure  compliance  would  be 
excessive  compared  to  establishing 
technical  requirements. 

B.  Increasing  Facilities'  Operational 
Flexibility 

In  addition  to  allowing  permittees  the 
flexibility  to  determine  the  technical 
means  by  which  they  meet  EPA 
standards,  there  are  several  other  ways 
to  increase  permittees'  operating 
flexibility.  Permitting  agencies  should 
consider  these  alternatives  and 
incorporate  them  into  their  permitting 
processes  as  appropriate.  Any 
alternatives  that  provide  increased 
flexibility  to  the  regulated  community 
need  to  ensure  that  the  requirements  are 
enforceable. 

First,  permitting  agencies'  review  of 
permits  should  be  more  performance- 
based.  This  would  involve  reducing 
review  steps  to  those  needed  to 
reasonably  demonstrate  that  the 
permittee  vdll  meet  performance 
standards.  Upfront  technical 
(engineering)  reviews,  therefore,  would 
be  reduced  or  even  eliminated  where 
possible  and  appropriate.  In  general, 
where  technologies  are  already  proven 
or  verified,  there  would  be  less  need  to 
perform  technical  review  as  part  of  the 
permitting  process.  EPA  should  give 
state,  tribal  and  local  governments  the 
flexibihty  to  reduce  such  reviews.  EPA 
Program  offices  should  evaluate  existing 
regulations,  policies  and  priorities  that 
limit  this  flexibility  and  make 
appropriate  revisions  where  authorized 
by  statute.  In  addition,  EPA  should 
evaluate  whether  to  shift  grants  funding 
from  this  stage  of  the  permitting  process 
to  other  more  productive  stages  (such  as 
compliance  assistance  and 
enforcement).  This  flexibility  in  use  of 
grants  is  consistent  with  the 
Performance  Partnership  Grant  program 
proposed  in  the  FY96  EPA  budget. 

As  an  example,  lengthy  and  detailed 
technical  reviews  may  often  be 
necessary  under  the  RCRA  program  for 
most  land  disposal  and  combustion 
facilities,  but  may  be  less  necessary  for 
many  standard  container  and  tank 
storage  operations.  The  PIT  is  working 
on  a  project  with  California  and  Texas 
to  develop  a  general  (non-individual) 
permit  for  this  class  of  facilities,  thus 


substantially  streamlining  the  RCRA 
permitting  program. 

As  noted  in  Section  II,  permitting 
agencies  should  also  be  given  the 
leeway  to  reduce  reporting  and 
compliance  monitoring  requirements 
which  are  deemed  to  be  unnecessary  or 
duplicative. 

Second,  permitting  agencies  should 
be  allowed  to  reduce  the  nimiber  of 
times  permits  need  to  be  formally 
modified.  Currently,  lengthy  permit 
modification  processes  discourage 
facilities  from  making  needed  process 
changes — including  changes  which 
could  reduce  emissions.  Generally, 
permit  modifications  should  be  required 
only  where  process  changes  will 
increase  pollution,  or  are  needed  to 
ensure  proper  operation  or  monitoring 
of  a  facihty  (this  is  likely  to  require 
regulatory  revisions  in  some  permit 
programs).  Permitting  agencies  should 
be  aole  to  tailor  their  permit 
modification  requirements  by  facility; 
facilities  with  good  compliance  records 
may  be  made  subject  to  less  prescriptive 
requirements.  Each  EPA  permitting 
program  should  review  their 
modification  requirements  and  make 
appropriate  revisions  to  only  require 
permit  modifications  where  needed  to 
protect  human  health  and  the 
environment. 

As  discussed  in  Section  I-D  above, 
permitted  facilities  should  be 
encouraged  to  estabhsh  mechanisms  for 
conducting  regular  dialogue  with  the 
public,  such  as  community  advisory 
committees.  Major  changes  in  plant 
operations  may  well  be  appropriate 
topics  for  dialogue  regardless  of  whether 
a  permit  modification  is  required. 

Third,  permitting  agencies  should  use 
the  permitting  process  to  encourage 
municipal  and  industrial  facilities  to 
practice  pollution  prevention.  One  of 
the  primary  purposes  of  making 
permitting  performance-based  rather 
than  technology-based  is  to  encourage 
and  allow  facilities  to  pursue  innovative 
technological  approaches  to  preventing 
pollution  at  the  soiure.  However, 
additional  incentives  and  technical 
assistance  are  needed.  In  addition  to 
pollution  prevention  technologies,  the 
permitting  system  should  encourage  the 
use  of  more  cost  effective  innovative 
technologies  of  any  type,  where 
practicable  and  consistent  with  legal 
requirements. 

hi  many  cases,  encouraging  pollution 
prevention  and  innovative  technologies 
wall  require  facility-specific  actions, 
e.g.,  drafting  a  flexible  permit  that 
allows  the  permittee  discretion  to  do 
what  is  needed  to  prevent  pollution. 
This  is  the  approach  of  a  major  EPA 
initiative,  Project  XL,  under  which 
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facilities  are  exempted  from  certain 
regulatory  requirements  if  they  can 
demonstrata  that  they  will  achieve 
better  environmental  results  through 
other  means.  In  addition,  the  PIT  is 
working  on  a  project  with  the  state  of 
New  Jersey,  under  EPA's  Environmental 
Technology  Initiative  (ETI).  to  develop 
and  implement  a  protocol  to  encoiirage 
the  utilization  of  iimovative 
technologies  and  pollution  prevention. 

ETI  IS  also  sponsoring  more  than  two 
dozen  other  projects,  programs  and 
demonstrations  in  order  to  remove 
barriers  to  technology  innovation  in  the 
permitting  process,  through  facility- 
specific  actions  as  well  as  more  general 
regulatory,  administrative  and 
procedural  changes.  The  Office  of 
Policy.  Planning  and  Evaluation  has 
established  a  program  to  coordinate 
these  ETI  permitting  projects  and  to 
provide  information  and  assistance  to 
other  EPA  offices,  state,  tribal,  and  local 
permitting  agencies,  and  outside  groups. 

Turning  to  the  additional  incentives 
needed  for  encouraging  pollution 
prevention  the  Pollution  Prevention 
Incentives  Task  Force  recommends, 
among  other  things:  (l)increasing  the 
use  of  facility-wide  permitting,  and  (2) 
inserting  language  in  general  permits 
stating  that  pollution  prevention  is  the 
preferred  means  of  reaching 
compliance.  Permitting  agencies,  at 
their  discretion,  may  decide  to  use 
similar  incentives  to  encourage 
recycling  or  other  beneficial 
management  methods  as  well  as 
pollution  prevention. 

EPAs  Multi-Media  Pollution 
Prevention  (M2P2)  Permit  Project  is 
currently  working  with  several  states  on 
multimedia  permitting.  This  should 
become  the  long-term  direction  of  EPA's 
permitting  programs;  however,  the 
transition  from  single-medium  to  multi- 
media permitting  will  take  time  and 
careful  planning,  EPA's  evaluation 
under  the  M2P2  Project  will  be  used  to 
plan  that  transition. 

C.  Public  Performance-based 
Compliance  Assurance  and  Enforcement 

Regardless  of  the  level  of  flexibility 
provided  to  permittees,  there  will 
always  be  a  need  for  environmental 
agencies  to  monitor,  assure  and  enforce 
compliance  with  permits.  In  fact,  where 
upfront  technical  reviews  are  reduced  or 
eliminated,  these  functions  become 
even  more  important.  Whereas  the 
existing  permitting  system  is  in  some 
ways  geared  to  hold  all  permittees  to 
requirements  based  on  the  worst-case 
scenario,  the  proposed  system  would 


gear  requirements  to  actual 
environmental  performance.  A  tiered 
approach  to  compliance  assurance,  is 
one  possible  approach,  under  which 
less  significant  violators  are  provided 
technical  assistance,  while  more 
significant  violators  become  subject  to 
penalties  that  should  be  harsh  enough  to 
deter  activities  that  may  threaten  himian 
health  or  the  environment. 

In  addition,  information  about 
permittee  compliance  performance 
should  become  available  to  the  public  in 
clear,  user- friendly  databases  and 
publications.  It  is  not  enough  for  an 
industrial  or  municipal  facility  to 
perform  to  the  satisfaction  of  the 
permitting  agency;  the  surroimding 
commimity  has  the  right  to  know  how 
well  a  facihty  is  complying  with  its 
permits  and  use  this  information  for 
itself.  The  concept  behind  this  approach 
is  to  employ  the  power  of  public 
disclosure,  so  that  a  permittee  would  be 
deterred  from  violating  permits  by  the 
public  relations  implications  of  poor 
compliance,  or  conversely  be 
encouraged  to  maintain  a  high  level  of 
compliance  by  the  pubUc  relations 
benefit  of  being  in  compliance. 

The  Office  of  Enforcement  and 
Compliance  Assurance  (OECA),  in 
consultation  with  appropriate 
stakeholder,  will  investigate  and 
recommend  ways  to  publicize,  in  an 
easy  to  understand  format,  facilities' 
compliance  records.  Some  possibilities 
are  an  annual  report  (developed  by  the 
permitting  authority)  or  requiring 
compliance  reporting  as  part  of  a 
facility's  permit.  This  compliance 
reporting  could  be  based  on  a  third- 
party  audit,  conducted  by  an  impartial 
auditor,  or  a  self-audit,  possibly  used  at 
facilities  with  excellent  compliance 
histories.  The  developed  approach 
would  probably  have  to  be  piloted  in 
particular  media  programs,  regions  or 
states  before  it  is  ready  to  be  applied  to 
all  permitting  programs  individually 
and  on  a  multimedia  basis.  It  will  also 
require  study  by  OECA  to  ensure  that 
this  system  is  successfully  designed  to 
be  legally  defensible,  fair,  efficient  and 
enforceable. 

The  criteria  behind  the  compliance 
reporting  should  take  several  factors 
into  account.  First,  there  should  be  a 
clear  distinction  between  paperwork 
violations  of  little  or  no  direct 
consequence  to  the  envirorunent  and 
permit  violations  with  the  actual 
potential  to  damage  the  environment  or 
human  health.  It  is  recognized  that 
certain  paperwork  requirements  are 


critical  to  determining  permit 
compliance.  Furthermore,  continued 
violation  of  paperwork  requirements 
should  result  in  enfo.fcement  action. 
Second,  there  could  be  separate  ranking 
systems  for  small  and  large  facilities, 
since  thev  face  different  challenges 
when  it  comes  to  permit  compliance. 
(With  small  facilities,  the  greatest 
challenge  can  be  having  the  Ume  and 
resources  to  understand  and  afford  to 
comply  with  permit  requirements.  With 
larger  facilities,  the  top  challenge  may 
be  achieving  compliance  given  different 
process  lines,  smokestacks,  discharge 
pipes,  etc.).  Regardless  of  the  final 
criteria  used,  they  should  be  clear 
enough  that  there  is  no  dispute  as  to 
whether  or  not  a  faciUty  is  in 
compliance. 

CompUance  assurance  and 
enforcement  activities  should  also  take 
into  consideration  facilities'  compliance 
records.  This  could  help  EPA  and  state, 
tribal  and  local  permitting  agencies  to 
better  target  inspections,  enforcement 
actions  and  penalties  based  on  the 
severity  of  the  violations.  For  smaller 
facilities  with  labelling  or  paperwork 
violations,  EPA  may  target  technical 
assistance  at  them  (e.g.,  in  cooperation 
with  universities  or  other  programs 
which  provide  such  assistance)  so  as  to 
improve  their  understanding  of  permit 
requirements  and  how  to  comply  with 
them. 

On  the  other  hand,  facilities  whose 
non-compliance  has  the  potential  to 
threaten  human  health  and  the 
envirorunent  more  significantly,  should 
be  much  higher  priorities  for  reporting, 
monitoring  and  attention.  In  the  most 
severe  cases,  EPA  or  the  permitting 
authority  should  reserve  the  option  of 
halting  a  plant's  operations  until  it 
complies  with  essential  permit 
conditions.  This  targeted  enforcement 
approach  should  make  it  possible  to 
respond  to  the  worst  threats  in  a  more 
immediate  fashion. 

IV.  Agency  Performance 

No  reform  can  ever  permanently  solve 
every  problem  with  a  particular  system, 
because  problems  and  public 
perceptions  of  them  are  constantly 
evolving.  Therefore  EPA,  state,  tribal 
and  local  permitting  programs  should 
institute  systems  of  continuous 
evaluation  and  improvement  of  their 
own  performance. 

As  illustrated  in  Figure  II,  this  system 
would  involve  several  steps: 
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(1)  Identify  performance  standards  for 
the  permit  program:  the  PIT'S 
Performance  Measures  Task  Force  has 
developed  draft  standards  by  which 
permit  program  performance  could  be 
measured,  including  timeliness  of 
permit  reviews,  permit  backlogs  and 
customer  satisfaction. 

(2)  Determine  how  these  standards 
would  be  measured,  e.g..  design  surveys 
to  measure  customer  satisfaction.  As 
part  of  EPAs  Customer  Service  efforts, 
surveys  have  been  drafted  for  citizens 
involved  in  permitting  decisions,  permit 
applicants  and  delegated/authorized 
permitting  agencies.  Customer  service 
standards  have  also  been  drafted  based 
on  these  surveys.  Surveying  will  begin 
in  Federal  Fiscal  Year  1996.  This  step 
needs  to  be  carefully  designed  to  avoid 
burdening  agencies  with  tedious  "bean- 
counting"  exercises  Streamlined  ways 
of  recording  performance,  including 
user- friendly  electronic  means,  are 
encouraged. 

(3 J  Compile  performance  data:  e.g., 
conduct  surveys,  measure  performance 
rates,  etc 

(4)  Report  to  pubUc  on  permit 
program  performance:  compile  results 
into  a  regular  (e.g.,  yearly)  report  on 
performance  which  is  clearly 
understandable  and  easily  accessible,  in 
pnnt  as  well  as  on  the  Internet. 
F.stablish  mechanisms  to  receive  public 
feedback,  via  Internet,  phone  and  mail. 
Permit  programs  may  also  decide  to 
hold  pubUc  meetings  or  focus  groups  to 
obtain  more  feedback,  as  appropriate. 

(5)  Review  permit  program  standards, 
processes  and  approaches  based  on 
evaluation  results  and  public  feedback: 
permit  programs  should  conduct 
periodic  program  evaluations  based  on 
the  input  received  from  this  process. 
They  should  determine  what  changes  to 
implement  in  their  programs  to  respond 
to  any  shortcomings  in  performance. 
Performance  standards  will  also  need  to 
be  periodically  revised  to  respond  fully 
to  program  needs. 

(6)  Revise  permitting  program 
processes  and  approaches:  implement 
the  changes  that  have  been  identified 
and  return  to  step  one  of  the  continuous 
performance  improvement  system. 

The  performance  of  EPA  and  other 
permitting  agencies,  like  the 
performance  of  permittees  and  the 
actual  condition  of  the  envirormient, 
needs  to  be  pubhcly  reported  in  clear, 
understandable  terms.  By  bringing  these 
types  of  performance  into  the  fight, 
public  performance-based  permitting 
will  focus  attention  on  the  results  of 
environmental  permitting  systems,  and 
use  those  results  to  continually  make 
these  systems  more  responsive  and 
envirormientally  protective. 


V.  Public  Access  to  Information 

The  implementation  of  the  P3 
approach  is  based  on  a  common 
denominator;  public  access  to 
information.  Environmental  results 
must  be  reported  in  a  time  frame  and 
manner  that  will  be  useful  to  all 
stakeholders.  This  will  provide 
information  on  ambient  conditions  and 
how  they  relate  to  established  goals.  As 
EPA  and  the  states  implement  the 
National  Environmental  Performance 
Partnership  System  (NEPPS),  this 
information  will  be  critical  to  the  joint 
planning  and  priority  setting  that  is  a 
key  component  of  this  system.  Making 
the  environmental  results  readily 
available  to  the  public  will  allow  them 
to  participate  in  the  NEPPS  process  and 
individual  permit  applications  with  a 
common  foundation  of  information.  The 
provision  of  facility  compliance  and 
permitting  agency  performance 
information  will  provide  all 
stakeholders  with  important  data  on 
how  these  groups  are  performing  based 
on  defined  standards. 

The  provision  of  information  that 
focuses  on  environmental  results  and 
performance  will  replace  the  need  to 
use  activity  measures,  that  count  the 
number  of  things  done,  to  measure 
success.  Providing  all  stakeholders  the 
critical  information  they  need  to 
participate  in  the  programmatic  and 
individual  issues  being  addressed  by 
environmental  agencies  should  result  in 
discussions  that  focus  on  defining  the 
cause  of  environmental  problems  and 
their  solutions  rather  than  the  number 
of  permits  issued.  Thus,  public  access  to 
information  becomes  the  driving  force 
to  encourage  behaviors  that  are  designed 
to  protect  human  health  and  the 
envirormient. 

Administrative  Streamlining  Task 
Force  Reconmiendations 

Goal  for  Administrative  Streamlining 

The  goal  of  the  Administrative 
Streamlining  Task  Force  was  to  improve 
the  permit  process  by  analyzing 
successful  permit  programs  across  the 
country  and  recommend  permitting 
process  changes  (guidance,  policy, 
regulations,  procediu«s)  designed  to 
apply  these  successes  more  broadly. 

Recommendations 

1.  Create  a  Predictable,  User-friendly 
Federal  Permit  Process 

a.  Information  and  Process.  Currently, 
EPA  permitting  programs  have  different 
processes  that  follow  different 
timeframes  (See  Attachment  1).  The  lack 
of  coordination  among  these  programs, 
and  the  lack  of  predictabiUty  created  by 


this  situation,  can  unnecessarily 
complicate  the  permitting  process  for 
permittees,  state,  tribal  and  local 
permitting  authorities,  and  the  public. 
In  addition.  EPA's  oversight  of 
delegated  or  authorized  permitting 
programs  varies  by  Region  and  media 
program. 

Therefore,  EPA  should  to  the  extent 
consistent  with  its  various  statutory 
authorities  develop  one  unified, 
standard  timeline  model  applicable  to 
all  of  its  permitting  programs  (it  may  be 
necessary  to  have  one  model  for  new 
permit  applications  and  permit 
modifications  and  another  for  facilities 
that  are  required  to  upgrade  to  meet  new 
requirements).  It  may  also  be  necessary 
to  have  different  timelines  based  on  the 
type  of  permit  (e.g.  major  or  minor). 
This  model  timeline  is  intended  to  be 
used  as  a  management  tool  for 
permitting  agencies  to  set  realisticand 
desirable  time  goals;  if  goals  are  not 
being  met.  permitting  agencies  should 
review  their  processes  to  identify  and 
eliminate  inefficiencies  and 
unnecessary  or  unproductive 
procedures. 

In  the  long  term,  one  uniform  model 
should  be  approved  by  EPA  as  non- 
binding  guidance  for  state,  tribal  and 
local  permitting  authorities.  Where 
allowed  by  statute  or  regulation,  EPA 
permitting  programs  should  provide 
sufficient  flexibility  to  allow  authorized 
permitting  authorities  to  adopt  this 
timeline  in  lieu  of  specific  program 
timeframes. 

Appendix  2  contains  a  proposed 
uniform  timeUne  model.  Under  this 
model,  the  timeline  would  be  subject  to 
extension  if  the  applicant  consents  to 
negotiate  permit  terms,  if  the  applicant 
must  submit  further  information,  or  if 
the  permitting  agency  determines  that 
the  project  is  unusually  complicated. 
The  process  should  include  a 
mechanism  that  clearly  identifies  the 
reason  for  any  time  extension  and 
whether  the  applicant  is  responsible  for 
any  actions  that  would  re-start  the  clock 
on  the  timeline.  The  applicant's  failure 
to  submit  needed  information  would 
constitute  a  basis  for  denying  the 
application.  The  timeline  could  include 
options  for  enforcing  the  time  limits  and 
"calling  the  question"  on  the  permit 
action,  as  determined  by  each 
permitting  jurisdiction. 

Several  options  for  "calling  the 
question"  on  a  permit  application  were 
considered  by  the  Task  Force.  One 
option  would  include  a  refund  of  permit 
fees  for  failure  to  meet  the  timelines.  A 
few  states  have  implemented  this 
approach.  Another  option  would  be  a 
judicial  cause  of  action  or  other 
administrative  remedy  to  compel  agency 
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action  on  the  permit,  if  the  controlling 
statute  made  meeting  the  deadUne  a 
non-discretionary  duty.  A  third  option 
would  be  to  allow  a  permit  to  go  into 
effect  automatically  if  the  agency  does 
not  meet  the  deadline.  This  option  is 
inconsistent  with  current  law  and 
would  be  contrary  to  the  PIT's 
recommendations  to  enhance  pubUc 
participation  and  is  therefore  not 
endorsed  by  the  PIT.  hi  addition,  this 
option  may  also  foreclose  the  ability  of 
the  permitting  authority  to  comply  with 
applicable  requirements  in  federal 
cross-cutting  statutes. 

Permits  that  are  issued  by  the  Regions 
or  by  state,  tribal  or  local  permitting 
authorities  that  are  authorized  pursuant 
to  federal  law  would  have  legal 
impediments  to  some  of  the  above 
options.  Most  importantly,  if  the  last 
option  caused  the  elimination  of 
required  public  participation  the 
resulting  permit  would  not  comply  with 
federal  law. 

The  proposed  timeline  includes  a 
notice  to  the  public  of  either  the 
complete  application,  the  proposed 
draft  permit,  or  both,  depending  on 
program  needs  and  statutory 
constraints. 

Implementation  (short  term):  Each 
EPA  Program  office  should  release  a 
uniform  model  timeline  (by  permit 
type — major/minor)  to  its  authorized 
authorities  as  guidance,  and  establish, 
as  policy,  that  Regions  and  state,  tribal 
and  local  permitting  authorities,  to  the 
extent  allowed  by  statute  and 
regulations,  will  be  allowed  to  follow 
this  timeline  in  lieu  of  specific  EPA 
permitting  program  timeframes  that  may 
otherwise  conflict  v«th  it. 

Implementation  (long  term):  A  high- 
level  cross-office  team  should  be 
established  in  FY96  to  reach  consensus 
on  what  changes  should  be  made  to  EPA 
statutes,  regulations,  poHcies,  guidances 
and  processes  so  as  to  bring  all  major 
EPA  permit  programs  imder  a  single 
uniform  timeline  and  oversight 
approach.  This  team  should  also  define 
the  resource  burden  of  making  these 
revisions  along  with  the  potential 
savings  from  reducing  EPA  oversight  of 
delegated  or  authorized  agency  issued 
permits.  The  PIT  has  already  identified 
some  of  the  statutory  and  regulatory 
barriers  to  a  uniform  timeline.  The 
proposed  team  would,  writh  stakeholder 
input,  agree  on  the  specific  changes  to 
be  made  and  work  with  Program  offices 
to  ensure  that  these  changes  are 
implemented  or  proposed  for  statutory 
change. 

b.  Single  Point  of  Contact  for  AH 
Mffdia  Permits.  In  addition  to  basic 
level,  point  of  entry  offices,  each 
permitting  agency  should  assign  senior 


permitting  personnel  to  projects  in 
which  a  facility  receives  multiple 
permits.  This  can  help  ensure  cross- 
program  permit  coordination  and 
provide  each  permittee  with  one  senior 
staff  contact  to  coordinate  the  resolution 
of  any  cross-cutting  issues.  In  cases 
where  state/tribal/local  permits  and 
federal  permits  are  being  issued  to  the 
same  facility,  permit  coordination  is 
also  needed  between  the  permitting 
agencies. 

Example:  EPA  Region  6  multi-media 
permit  teams. 

Implementation:  We  recommend  that 
a  PIT  workgroup  draft  policy  and 
operational  guidance,  to  be  issued  by 
EPA's  Administrator,  for  Regional 
Administrators  to  implement  a  single 
point  of  contact  approach  during  FY 
1996. 

2.  Encourage  and  Implement  Flexible 
Permitting  Projects 

EPA  and  state,  tribal  and  local 
permitting  authorities  should  create 
opportunities  for  facilities  to  negotiate 
alternative  permit  conditions  that 
maximize  operational  flexibility  and 
encourage  pollution  prevention  while 
maintaining  or  increasing  levels  of 
environmental  protection.  Each 
permitting  agency  should  identify  those 
situations  where  a  modification  can 
occur  without  review.  Presently, 
initiatives  such  as  Project  XL,  CSI,  the 
Environmental  Technology  Initiative 
(ETI)  and  the  Clean  Air  Act  Title  V 
permit  program  are  piloting  approaches 
and  mechanisms  to  promote  greater 
flexibility  in  permits. 
Examples  of  flexible  permits: 
•  Intel  Corporation,  U.S.  EPA,  the 
Oregon  Department  of  Envirorunental 
Quality,  and  the  Pacific  Northwest 
Pollution  Prevention  Research  Center 
developed  a  flexible  Title  V  operating 
permit  with  the  goal  of  accommodating 
shifts  in  emissions  within  the  facility 
and  encouraging  pollution  prevention, 
while  preserving  the  enforceability  of 
the  Clean  Air  Act's  requirements.  Under 
ETI,  EPA  Regions  1,  9  and  10  are 
working  with  the  Office  of  Air  and 
Radiation;  the  Office  of  Prevention, 
Pesticides  and  Toxics;  and  the  Office  of 
PoUcy,  Planning  and  Evaluation  to 
expand  the  Intel  flexible  permitting 
experience  to  several  other  states  and 
industries.  This  national  expansion  of 
the  Intel  experience  will  provide  EPA 
and  the  States  with  valuable 
information  and  will  help  ensure  the 
development  of  enforceable  Title  V 
regulations  that  allow  for  permit 
flexibility  and  the  incorporation  of 
pollution  prevention  and  innovative 
control  technologies. 


•  EPA  and  Minnesota  Pollution 
Control  Agency  worked  with  3M 
corporation  to  develop  a  flexible  permit 
which,  while  ensuring  all  necessary 
environmental  protection,  allows  the 
soiut»  to  make  physical  and  operational 
changes  without  triggering  major  new 
source  review  requirements  under  the 
Qean  Air  Act. 

Implementation:  EPA  should,  through 
Regional  Offices,  serve  as  a 
clearinghouse  for  good  examples  of 
flexible  permits  and  serve  as  a  resource 
to  state,  local  and  tribal  governments 
and  the  public  in  implementing  these 
approaches.  This  proposal  should  be 
implemented  through  the  electronic 
clearinghouse  recommended  in  4d 
below,  as  well  as  through  the  Regional 
Permit  Process  Assistance  program 
recommended  in  5  below. 

3.  Tier  Permitting  Programs  in    . 
Proportion  to  Environmental 
Significance 

EPA  should  establish  a  pohcy  and 
guidance  to  encourage  state,  tribal  and 
local  permitting  authorities  to  tier  their 
permit  programs  according  to  the 
environmental  significance  of  facilities' 
polluting  activities.  Such  a  policy 
should  allow  agencies  to  reduce 
monitoring  or  other  reporting 
requirements  for  less  significant 
activities  so  agencies  can  focus  on  the 
actions  with  the  greatest  potential  for 
environmental  impact. 

Suggested  ways  to  do  this  include: 
increasing  thresholds  for  small 
emissions;  exploring  use  of  impartial 
third-party  certification  systems; 
exempting  certain  activities;  requiring 
less  frequent/consolidated  reporting; 
expediting  the  review  for  low  tier 
permits;  and  providing  incentives  for 
good  compliance  records  and  for  use  of 
pollution  prevention  approaches.  Some 
of  these  approaches  would  require 
regulatoryand  possibly  statutory 
changes  in  order  to  be  implemented. 

Examples:  A  number  of  states  are 
moving  towards  tiered  permits,  to 
reduce  permit  process  requirements  in  • 
accordance  with  the  location  of  the 
project,  environmental  significance  of 
the  impact  imposed  by  the  project,  etc. 
Examples  include  California  Tiered 
Permitting  for  hazardous  wastes, 
Minnesota's  Air  and  RCRA  Programs, 
and  the  Massachusetts  401  Certification 
Program. 

Implementation:  As  an  FY96  project, 
a  PIT  workgroup  should  conduct  an 
analysis  of  current  approaches  to  tiered 
permitting,  and  then,  based  on  this 
analysis,  draft  EPA  policy  and  guidance 
promoting  such  approaches  where 
appropriate.  This  analysis  should  also 
focus  on  projects  such  as  Project  XL,  to 
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determine  where  principles  applied  to 
individual  facilities  (e.g.,  pollution 
prevention  incentives)  can  and  should 
be  applied  to  whole  classes  of  facilities. 

4.  Establish  Computer  Systems 

a.  Integrated  facility  data  bases  with 
Geographic  Information  System  (GIS) 
interface.  Permitting  authorities  should 
combine  cross-media  information  for 
each  facility  into  a  single  database 
which  provides  instant  access  and 
search  capability  EPA  has  initiated  this 
task  at  the  national  level  through  the 
efforts  of  the  Key  Identifiers  Workgroup. 

Example:  Massachusetts  DEP's 
Environmental  Protection  Integrated 
Computer  System  (EPICS)  system  takes 
information  suppUed  by  12  separate 
MADEP  Divisions,  such  as  air 
emissions,  hazardous  waste  and  water 
supply  and  combines  it  into  a  single 
database.  This  gives  MADEP  employees 
instant  access  to  all  the  agency's 
information  and  allows  them  to  search 
for  data  on  a  facility  by  entering  its 
name  and  location.  This  and  a  two-year 
cross-training  program  have  allowed 
inspectors  to  do  multi-media 
inspections.  EPICS  is  currently 
developing  an  interface  with  GIS  to  help 
site  new  businesses  and  to  assess 
cumulative  threats  to  resources  for 
targeted  compliance/enforcement. 

b.  Permit  software  systems.  EPA 
should  collect  and  make  available  state, 
tribal,  local  and  regionally  developed 
software  for  a  menu-driven  system  to 
train  permit-writers  and  assist  them  in 
drafting  permits.  The  system  should 
contain  and  cross-reference  all 
appropriate  regulations  and  procedures, 
and  provide  a  mechanism  for  tracking. 

Examples:  Maryland/Region  3 
software  program  for  NPDES  permit 
writing  and  tracking.  Also,  the  Indiana 
Department  of  Environmental 
Management  has  begun  a  project  to 
develop  a  menu-driven,  expert  system 
to  help  permit  writers  in  drafting 
permits.  This  project  was  started  in  an 
effort  to  provide  training  to  new  permit 
writers  in  the  state.  The  expert  system 


takes  permit  writers  through  the  process 
of  writing  a  permit,  cross-references  all 
appropriate  state  regulations  and 
internal  procedures,  and  results  in  a 
draft  permit.  This  system  could  also  be 
made  available  to  permittees  and  the 
public. 

c.  Electronic  permitting  and  reporting. 
EPA  should  facilitate  permitting 
authority  efforts  to  provide  permit 
application  forms  on  disk  or  by  dial-in, 
issue  permits  electronically  (while 
providing  for  public  notice,  access  and 
opportimity  to  comment),  develop 
permit  tracking  capability,  and  establish 
electronic  facility-based  compliance 
reporting.  Model  permits  (like  the  RCRA 
model  permit)  in  electronic  format  may 
be  provided  to  applicants  to  fill-out  as 

a  supplemental  part  of  their  permit 
application  if  they  choose  to  do  so.  This 
can  greatly  reduce  the  time  required  for 
a  permit  writer  to  transform  permit 
application  proposals  into  permit 
conditions.  The  permit  writer  can  also 
easily  verify  that  the  permit  conditions 
proposed  by  the  applicant  meet  all 
applicable  requirements.  The  use  of 
electronic  exchanges  in  permitting  will 
not  replace  the  need  to  continue  to 
provide  appropriate  permitting 
information  through  non-electronic 
means. 

d.  Electronic  database/clearinghouse. 
EPA  should  establish,  provide  access  to 
and  maintain  an  electronic  database/ 
clearinghouse  which  contains  relevant 
information  necessary  for  permit  vmters 
in  all  media,  including:  pollution 
prevention,  toxics  use  reduction, 
pollution  allocation/Total  Maximum 
Daily  Load  (TMDL)  models,  site  specific 
protocols,  etc. 

Implementation:  Recommendations 
4a-c  above  should  be  referred  to  EPA's 
Office  of  Information  Resource 
Management  to  identify  existing 
capabilities,  develop  resource  needs  and 
schedules  to  adopt  across  media 
Program  offices.  Recommendation  4d 
should  be  referred  to  Research  Triangle 
Park's  Internet  Group  to  identify 
existing  capabilities,  develop  resource 


needs  and  a  schedule  to  allow  adoption 
across  media  Program  offices. 

5,  Regional  Permit  Process  Assistance 

Under  the  National  Environmental 
Performance  Partnership  System  agreed 
to  between  EPA  and  the  states  on  May 
17,  1995.  EPA  will  be  reducing  direct 
oversight  of  authorized  state  programs. 
The  Regions  are  in  an  excellent  position 
to  help  the  states  improve  their 
permitting  processes  by  keeping  abreast 
of  the  latest  changes  that  are  being 
implemented,  and  sharing  that 
information  with  the  states.  Working 
together,  a  Region  and  state  would 
identify  areas  in  need  of  improvement 
in  a  permitting  process  and  evaluate 
existing  approaches  that  have  been 
utilized  to  help  address  the  identified 
area. 

Implementation:  As  an  FY96  PIT  pilot 
project,  a  Region  and  a  state  (possibly 
Texas)  should  develop  an  approach 
whereby  the  Region  would  assist  the 
state  in  evaluating  a  permitting  process. 
The  purpose  of  this  evaluation  would  be 
for  the  Region  to  help  identify 
improvements  that  could  be 
implemented.  The  Region  would  make 
use  of  national  clearinghouses  and  data 
bases  (see  recommendation  4d)  to  help 
identify  approaches  that  could  be  of 
assistance  to  the  state.  The  Region  could 
also  provide  any  needed  training  to  the 
state.  The  state  would  make  the  final 
decision  on  implementing  any 
improvements. 

The  Region  (with  input  £rom  the  state) 
would  prepare  a  report  on  the  lessons 
learned  from  this  pilot  and,  working 
with  a  PIT  workgroup,  propose  an 
approach  that  other  Regions  could 
utilize  in  providing  assistance  to  states 
and  tribes  in  their  respective  region. 

Attachments 

1.  A  table  of  current  permit  program 
timetables 

2.  A  proposed  uniform  timeline  for  all 
major  and  minor  federal  permits  (see 
Recommendation  l.a.,  above) 


Attachment  l.— Federal  Permit  Programs  Current  Timetables 


Statute 


Publtc  notice 
requirement 


Public  hearing 
requirement 


Permit  duration 


RCRA^ 

Prevention  of  Significant  air  quality 

Detenoration  (PSD). 
Clean  Air  Act  Title  V  

NPDES  „ 


Notice  of  draft  permit  in  news- 
paper and  radio.  45  day  com- 
ment period. 

Notice  of  draft  permit  in  news- 
paper. 30  day  comment  period. 

Notice  of  draft  permit  in  r>ews- 
paper.  30  day  comment  period. 

Notice  of  draft  permit  in  news- 
paper. 30  day  comment  period. 


30  day  public  notice.  Required  if 
written  opposition  to  draft  permit. 

30  day  notice.  Silent  on  threshold 

30  day  notice.  Silent  on  threshold 

30  day  notice.  Silent  on  threshold 


10  years,  review  every  5  years  for 
land  disposal  facilities.  May  be 
reviewed' modified  at  any  time. 

No  expiration  date.  New  permit  re- 
quired to  modify. 

Up  to  5  years.  3  types  of  modi- 
fications follow  new  permit  proc- 
ess. 

5  years. 
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ATTACHMENT  1  .—FEDERAL  PERMIT  PROGRAMS  CURRENT  TIMETABLES— Continued 


Statute 

Publtc  notce 
requirement 

Put)(ic  hearing 
requirement 

Pemiit  duration 

UIC  

Notice  of  draft  permit  in   news- 
paper. 30  day  comment  period. 

30  day  notice.  Silent  on  ttiresfx)ld 

Classes  1  &  V:  Up  to  10  years. 
Classes  II  &  III:  Up  to  operating 
life. 

^  These  requirements  do  not  include  the  changes  for  enhancing  public  participation  included  in  RCRA  Expanded  PutJiic  Participation  Rule. 


Aiscrnafivps  to  Individual  Pprm:i'-  1  ask 
f-  ofTP  K>H  ommendatidns 

A.  Background/Approach 

The  Permits  Improvement  Team  is 
exploring  alternatives  to  individual 
permits  in  order  to  deliver  government 
services  more  efficiently,  target  EPA 
resources  at  environmental  priorities, 
emd  encourage  pollution  prevention. 
EPA's  National  Performance  Review 
included  the  goal  "Target  Permit 
Priorities",  vvith  the  following 
objectives: 

•  Issue  individual  permits  only  where 
there  is  a  high  degree  of  environmental 
concern  and  where  it  is  necessary  to 
apply  tailored  or  site-specific 
requirements. 

•  Use  alternatives  where  possible, 
such  as  compliance  with  self- 
implementing  regulations  (e.g.,  permit- 
by-rule)  and  general  or  class  permits. 

This  report  refers  to  six  difierent  types 
of  permitting,  defined  below: 

Individual  permitting  refers  to 
authorization  granted  to  a  person 
through  an  adjudicatory  process  on  a 
site-specific  basis.  Typically,  the 
permittee  initiates  the  individual 
permitting  process  through  submission 
of  an  application.  The  permitting  agency 
then  develops  a  proposed  permit  (which 
may  or  may  not  be  developed  in 
coordination  with  the  permit  applicant) 
and  publishes  notice  of  the  proposed 
permit  for  public  comment.  After 
consideration  of  pubhc  comments,  the 
permitting  agency  will  issue  a  final 
decision  on  the  permit  application.  In 
some  instances,  permitting  agencies 
provide  an  opportunity  for 
administrative  appeal  of  a  final  permit 
before  it  becomes  effective. 

General  permitting  refers  to  a 
rulemaking-type  process  where 
requirements  are  developed  based  on  a 
prototype  facility.  The  permitting 
agency  develops  a  general  permit 
applicable  to  facilities  or  activities  of 
substantially  similar  nature.  General 
permit  authorization  is  granted  after  a 
person  registers  with  the  permitting 
authority  its  intention  to  comply  with 
the  terms  of  the  general  permit.  The 
general  permit  rulemaking  process  may 
be  initiated  by  the  permitting  agency  or 
by  petition  to  that  agency.  Depending  on 
programmatic  needs  and  legal 


requirements,  a  hearing  may  be  required 
on  whether  the  general  permit  applies  to 
a  particular  facility  (or  activity). 
Typically,  general  permits  are  issued  for 
environmental  activities  of  "medium  to 
low"  concern  where  there  is  little 
variability  from  the  prototype  facility  or 
activity  considered  in  development  of 
the  general  permit.  Under  the  Clean 
Water  Act,  general  permits  are  widely 
used,  particularly  for  storm  water 
discharges.  Public  involvement  occurs 
at  time  of  development  of  the  general 
permit. 

Hybrid  permitting  refers  to  a 
combination  of  general  permitting  and 
individual  permitting.  Though  the 
permittee  is  subject  to  a  single  permit, 
the  permit  terms  with  which  the 
permittee  must  comply  are  developed  in 
part  through  rulemaking  (general 
permit)  and  in  part  through  adjudicatory 
processes  to  determine  site-specific 
requirements  (or  to  comply  with  site- 
specific  notice  or  applicability 
requirements).  Hybrid  permitting  is  not 
currently  used  by  EPA,  so  there  is  no 
established  procedure,  but  such  a 
process  could  be  established  through 
modification  of  the  general  permitting 
process.  Hybrid  permitting  may  be  more 
appropriate  than  general  permitting 
where  there  is  greater  variability  from 
the  prototype,  or  where  there  is  a 
statutory  requirement  for  site-specific 
hearings. 

Permitting-by-rule  (PBR)  refers  to 
authorization  that  does  not  require 
subsequent  action  either  by  the  permit 
applicant  or  the  permitting  authority. 
For  certain  RCRA  requirements,  EPA 
has  issued  permits-by-rule  when 
compliance  with  a  permit  under  one 
statute  is  "deemed"  to  be  permitted 
under  RCRA.  Alternatively,  a  general 
permit  that  does  not  require  registration 
may  be  considered  to  be  a  permit-by- 
rule. 

De  minimis  exemptions  to  permitting 
refers  to  the  regulatory  exclusion  of  an 
activity  that  might  otherwise  fall  within 
the  scope  of  activity  regulated  by  a 
statute.  Application  of  the  de  minimis 
exemption  theory  is  subject  to  some 
legal  restrictions. 

Conditional  exemptions  refer  to 
activities  which  are  not  subject  to 
permitting  if  the  conditions  of  the 


exemption  are  met.  Conditional 
exemptions  would  be  used  where  it  is 
important  to  establish  some  "non- 
permit"  substantive  standards;  e.g.,  a 
standard  of  performance  or  management 
practice.  Conditional  exemptions  may 
represent  an  enforceable  means  to 
establish  that  a  facility/site/source  falls' 
below  some  "applicability  threshold" 
for  a  given  permit  program  (such  as  a  de 
minimis  pollution  threshold). 
Conditionally  exempt  activity  is  not 
subject  to  permitting,  but  is  subject  to 
some  enforceable  requirement.  The 
conditional  exemption  theory  has  not 
yet  been  tested  in  the  courts. 

B.  Methodology  for  Choosing 
Recommendations 

This  Task  Force's  recommendations 
were  based  upon  the  following  criteria: 

•  Issue  permits  only  where  there  is  a 
real  or  potential  adverse  environmental 
impact  and  the  regulatory  agency  needs 
to  be  involved  (add  value)  in  developing 
proper  controls. 

•  Issue  individual  permits  only  where 
there  is  a  potential  significant 
environmental  impact  or  high  degree  of 
variability  in  regulatory  requirements  at 
individual  facilities. 

•  Involve  the  public  in  the 
development  and  implementation  of 
any  alternatives  to  individual  permits. 

•  Ensure  adequate  compliance  and 
enforcement  activities  where 
alternatives  to  individual  permits  are 
developed. 

C  Recommendations 

These  recommendations  need  to  be 
implemented  by  the  applicable  EPA 
Headquarters  permitting  program.  As 
part  of  that  implementation,  each 
Program  office  needs  to  review  their 
legal  authority  for  utilizing  alternatives 
to  individual  permits.  If  the  statutory 
authority  exists  but  current  regulations 
restrict  the  use  of  alternative 
approaches,  the  Program  office  should 
propose  appropriate  revisions. 

General  Recommendations 

1.  Each  Program  office  should 
formally  consider  the  appropriateness  of 
using  alternative  permit  approaches. 
Consider  the  degree  of  environmental 
risk,  level  of  public  interest,  site 
variability  in  application  of 
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requirements  and  duplication  of  state, 
tribal,  and  local  permits  in  establishing 
permitting  approach. 

2.  In  ddmmistering  EPA-issued 
permits,  each  Regional  office  should 
consider  the  performance  of  state,  tribal 
and  local  permit  programs  that  may 
regulate  the  same  or  similar  activities. 
Regional  offices  may  appropriately 
provide  a  less  rigorous  level  of  review 
in  those  jurisdictions  where  the  state, 
tribal  or  local  permitting  authority 
provides  equivalent  protection.  In  some 
cases,  where  a  facility  may  operate 
lawfully  without  a  federal  permit,  it 
mavbe  appropriate  for  the  Regional 
office  to  place  lower  priority  on  issuing 
federal  pennits  in  such  jurisdictions. 
Where  the  facility  is  required  to  have  a 
federal  permit,  EP.-\  Program  offices 
should  investigate  the  development  of 
general  permits  that  reference  the  state, 
tribal,  or  local  permits. 

This  recommendation  does  not  solve 
the  underlying  problem  of  authorizing 
state,  tnbai  and  local  permitting 
programs  that  provide  a  substantially 
equivalent  program  but  not  identical  to 
EF.A  s  approach.  Each  Program  office 
should  revise  their  regulations  to 
streamline  the  authorization  process 
and  provide  for  greater  flexibiUty  where 
allowed  by  statute,  If  a  statutory  barrier 
exists,  the  Program  office  should  seek 
revisions  to  the  statute  to  provide  clear 
direction  on  when  authorization  can 
occur. 

3.  Each  EPA  Program  office  should 
share  information  on  permit  alternatives 
being  developed  and  used  in  federal  and 
state/tribal/local  programs  throughout 
the  country.  The  Program  offices  should 
consult  with  their  state,  tribal  and  local 
counterparts  to  determine  the  most 
appropriate  information  to  provide, 
given  available  resources.  State,  tribal 
and  local  permitting  programs  are 
encouraged  to  submit  copies  of  any 
alternative  permit  approaches  in 
electronic  form  for  ready  use  by  other 
permitting  authorities  interested  in 
pursuing  similar  approaches. 

Program  Specific  Recommendations 

2.  Stormwater — National  Pollutant 
Discharge  Elimination  System  (NPDES) 

a.  The  Task  Force  agrees  with  the 
Office  of  Water's  ongoing  permit  reform 
efforts  for  Phase  I  and  Phase  II, 
conducted  under  a  Federal  Advisory 
Committee  .Act  (FACA)  charter,  and 
recommends  they  be  continued. 

b.  The  Task  Force  agrees  with  the 
further  development  of  general  pennits 
as  part  of  Office  of  Wastewater 
Management's  (OWM)  projected  permit 
improvements  in  the  NPDES  program  in 
the  final  1992  Non-Construction 


Industrial  permit  and  the  proposed 
Multi-Sector  stormwater  general  permit 
and  recommends  they  be  continued. 
Specifically; 

•  The  development  of  general  permit 
language  that  emphasizes  pollution 
prevention  (P2)  and  Best  Management 
Practices  (BMP)  in  the  Non- 
Construction  Industrial  permit  and  the 
Multi-Sector  permit. 

•  The  establishment  of  appropriate 
monitoring  requirements,  based  on 
industry  type,  water  quality,  or 
capability  to  implement  BMP. 

c.  The  Task  Force  recommends  the 
continued  use  of  the  clearinghouse  for 
general  j>ermits. 

d.  Where  non-approved  states,  tribes, 
or  localities  are  issuing  substantially 
similar  permits,  EPA  Regions  should 
defer  to  those  permitting  authorities  by 
prioritizing  permitting  actions  to  focus 
on  non-approved  j)ermitting  authorities 
without  substantially  similar  programs. 

2.  NPDES— Process  Wastewater 

a.  Because  of  the  need  to  control 
specific  dischargers,  individual  pennits 
should  be  maintained  for  water  quahty 
limited  areas,  where  Total  Maximum 
Daily  Loads  (TMDL's)  are  necessary  or 
wherever  specific  conditions  to  be 
addressed  in  a  permit  are  not  eunenable 
to  a  general  permit. 

b.  Permit  duration  should  be 
increased  from  5  to  10  years  or  the  life 
of  the  facility.  Under  this  approach, 
there  should  be  a  provision  to  allow 
permits  to  be  re-opened  if  there  are 
facility,  regulatory,  or  water  quality 
changes.  This  recommendation  requires 
a  statutory  change.  This  increase  would 
be  an  incentive  for  states  to  move 
toward  the  watershed  protection 
approach. 

c.  OWM  should  develop  and  expand 
the  use  of  general  permits  in  non-water 
quality  limited  areas  and  non-TMDL 
areas  through  policy  directives, 
development  of  general  permit 
boilerplates  and  establishment  of  a 
national  clearinghouse  of  general 
permits. 

d.  A  permit-by-rule  (PBR)  should  be 
established  for  de  minimis  discharges 
that  establishes  threshold  conditions 
below  which  no  reporting  would  be 
required.  They  could  be  based  on 
industry-type,  percentage  of  loading, 
etc.  The  rationale  for  the  established 
PBR  for  Metal  Products  should  be  used 
to  develop  de  minimis  PBR's  for  other 
discharge  categories. 

Reconmiend  PIT  FY'96  Pilot  Project 
with  the  State  of  Washington,  Region  X 
and  OW  to  develop  PBR  for  de  minimis 
discharges. 

e.  Overall  monitoring  requirements 
should  be  decreased,  but  include 


ambient  as  well  as  end-of-pipe 
monitoring.  .Ambient  monitoring  would 
be  used  primarily  to  set  permit  limits 
where  national  technology  based 
standards  and  state  water  quality  based 
standards  have  not  achieved 
environmental  goals. 

The  PIT  recommends  a  Pilot  Project 
be  conducted  by  OW,  with  a  Region  and 
State,  to  determine  achievement  of 
program  goals. 

3.  Toxic  Substances  Control  Act  (TSCA) 

The  Task  Force's  initial 
recommendations  included  the 
consolidation  of  PCB  disposal 
requirements  into  the  RCR,^ 
requirements.  However,  the  current 
position  of  the  Office  of  Solid  Waste 
(OSW)/Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  workgroup 
evaluating  this  issue,  for  a  variety  of 
reasons,  is  to  leave  the  two  programs 
separate  but  to  improve 
communications  to  make  them  more 
compatible.  This  Task  Force  defers  to 
the  workgroup  on  this  issue 

The  workgroup  is  identifying  options 
that  can  be  readily  implemented  to 
improve  the  disposal  of  PCBs,  while 
considering  costs  to  industrv',  states 
(unfunded  mandates),  and  EP.A.  Several 
potential  goals  have  been  identified  to 
help  direct  the  workgroup's  efforts: 

1.  State  primacy  for  the  PCB  disposal 
program  (one  stop  shopping)  (may 
require  statutory'  change); 

2.  Consolidation  of  hazardous  waste 
requirements  (avoid  program 
duplication);  and 

3.  Utilization  of  EPA  grant  money  for 
state  actions  (PCB  and  hazardous 
wastes). 

The  Task  Force  recommends  that  the 
PCB  combustion  authorization 
requirements  be  incorporated  into  the 
Air  permit  program  if  legally 
permissible.  Other  portions  of  the  TSCA 
program  would  remain  in  OPPT,  This 
recommendation  is  consistent  with  the 
recommendation  below  concerning  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  combustion  program.  This 
recommendation  avoids  the  problems 
associated  with  incorporating  the  PCB 
disposal  program  into  RCRA,  but  would 
place  all  permitted  air  emissions  under 
one  program. 

The  PIT  recommends  an  OPPT  and 
Office  of  Air  and  Radiation  (OAR) 
workgroup  be  formed  to  develop 
appropriate  procedures. 

4.  Safe  Drinking  Water  Act — 
Underground  Injection  Control  (UIC) 
Program 

a.  Shallow  injection  wells'  (Class  V 
wells):  Continue  use  of  authorization  by 
rule,  which  has  been  granted  to  all  Class 
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V  wells,  providing  that  they  comply 
with  certain  minimal  requirements  (e.g., 
well  inventory)  unless  the  well  may 
endanger  underground  sources  of 
drinking  water. 

b.  Injection  of  fluids  related  to  oil  and 
gas  production  (Class  n  wells):  Where 
appropriate,  continue  use  of  area 
permits;  promote  use  of  non-individual 
permits  by  authorized  permitting 
authorities. 

c.  Individual  permitting  should 
continue  for  Class  I  wells  (deep  wells 
for  industrial,  municipal  and  hazardous 
waste). 

5.  RCRA  Permit  Program  (see 
Attachment  for  More  Detail) 

The  PIT  specifically  notes  that  there 
are  regulatory  or  statutory  barriers  to 
some  of  the  approaches  listed  below. 
The  Agency's  ability  to  implement  each 
of  these  options  under  the  current  law 
would  need  to  be  investigated  further  as 
these  options  are  developed  in  more 
detail. 

RCRA  Base  Pmgram 

a.  Maintain  individual  permits  for 
facilities  requiring  operating  and  post- 
closure  land  disposal  permits. 

b.  OSW  should  establish  a  general 
permit  boilerplate  and  promote  the  use 
of  general  permits  for  non-commercial 
storage  or  treatment  facilities,  including, 
for  example,  laboratories.  The  general 
permit  conditions  may  need  to  be 
supplemented,  in  some  cases,  with  site- 
specific  conditions  identified  by  the 
permitting  authority  or  through  local 
public  participation.  In  this  situation 
the  permit  would  be  a  hybrid  permit. 

PIT  FY '96  project  to  pilot  the  use  of 
general  permits  in  the  states  of 
Cahfomia  and  Texas  with  Regions  VI 
and  IX  and  OSW. 

c.  Extend  the  generator  storage  time 
frames  from  90  to  270  days  for 
laboratories  as  part  of  regulatory  re- 
invention. 

d.  For  hazardous  waste  combustion 
faciUties,  Regional  offices  should 
incorporate  RCRA  requirements  into  the 
Air  permit  program,  where  both  apply; 
a  facility's  Air  permit  would  address 
both  Air  and  RCRA  combustion  and 
emission  requirements  (this  is  one 
alternative  provided  for  in  EPA's 
proposed  Hazardous  Waste  Combustion 
Regulation,  Subpart  O).  Other  RCRA 
requirements  (e.g.  storage  and  non- 
thermal treatment,  corrective  action) 
would  be  addressed  through  either  an 
individual,  general  or  hybrid  permit. 
This  recommendation  should  be 
implemented  after  the  proper  regulatory 
authorities  are  in  place.  Revised  RCRA 
and  CAA  regulations  are  expected  to  be 
proposed  in  March  1996. 


RCRA  Corrective  Action 

a.  Explore  the  possibility  of  allowing 
a  faciUty  to  perform  corrective  action 
through  a  state/EPA  order  cross- 
referenced  in  the  permit,  or  through  an 
individual,  general  or  hybrid  permit. 

b.  Prioritize  the  issuance  of  corrective 
action  permits  and  orders  by  focusing 
on  state  programs  that  are  not 
authorized  and  that  do  not  have 
substantially  similar  cleanup  programs. 
States  with  substantially  similar 
programs  should  be  a  lower  priority. 
The  decoupUng  of  corrective  action 
firom  RCRA  permitting  for  regulated 
units  is  being  considered  as  part  of  the 
Post-Closure  rule  (Subpart  C)  proposal. 
In  addition,  the  Subpart  S  Advanced 
Notice  of  Rule  Making  (ANPRM — issued 
May  1, 1996)  requested  comment  on  the 
use  of  alternate  authorities  to  compel 
corrective  action.  Under  this  approach  a 
Region  would  be  relying  upon  another 
agency  to  serve  as  lead  in  tiiis  situation. 

c.  EPA  should  focus  the  majority  of  its 
corrective  action  resources  on  states 
without  substantially  similar  cleanup 
programs.  To  achieve  maximum  overall 
environmental  benefit.  EPA  should  also 
explore  allowing  EPA  RCRA  resources 
to  be  shifted  to  support  states  in  clean- 
up of  higher  state  priority  non-RCRA 
facilities.  The  legal  authority  to 
implement  this  recommendation  needs 
to  be  evaluated. 

d.  Subpart  S  needs  to  provide 
incentives  for  performing  clean-ups  by 
allowing  conditional  exemptions  from 
permitting  for: 

— On-site  storage  of.contaminated  media 
and  off-site  storage  and  transfer  of 
clean-up  waste,  especially  from  spill 
response  activities, 

— Non-RCRA  facilities  performing 
voluntary  clean-ups. 

e.  Explore  the  possibility  of  allowing 
low-priority  RCRA  facilities  to  conduct 
volimtary  (early)  corrective  action 
through  general  or  hybrid  permits, 
memoranda  of  agreement  between  the 
facility  and  the  permitting  authority  that 
achieve  defined  performance  standards, 
or  through  amendments  to  the  interim 
status  regulations.  There  may  be 
obstacles  to  using  memoranda  of 
agreements,  since  they  would  not 
provide  legal  protection  to  a  facility  that 
is  required  to  obtain  a  federal  permit. 

f.  Investigate  third-party  certification 
of  general  and  hybrid  permits  for 
hazardous  waste  management  that  is 
generated  through  corrective  action 
activities.  In  addition,  OECA's  Office  of 
CompUance  is  implementing  the 
Environmental  Leadership  Program 
(ELP),  a  major  component  of  which  is 
piloting  third-party  audits  and 
certification.  EPA  is  also  asking  for 


conunent  on  this  concept  in  the  Subpart 
S  ANPRM.  The  Agency  should  continue 
to  investigate  third-party  certification  by 
looking  at  these,  the  Massachusetts 
initiative  to  utilize  certified  remediation 
contractors,  and  other  such  programs. 

g.  Fast-track  the  Hazardous  Waste 
Identification  Rule  (HWER)  and 
Definition  of  Solid  Waste  Rule,  to  limit 
regulation  to  wastes  that  are  truly 
hazardous,  allow  general  or  hybrid 
permits  to  regulate  recyclers  and  utilize 
the  HWIR  media  rule  concept  of 
remediation  management  plans  (RMP) 
for  off-site  storage  and  treatment  of 
remedial  waste. 

6.  Air— New  Source  Review  (NSR) 
Permit  Program 

a.  The  Task  Force  agrees  with  the 
Office  of  Air  QuaUty  Plaiming  and 
Standards  (OAQPS)  NSR  reform  efforts, 
particularly  the  following; 

•  Implementing  plant-wide 
applicability  limit  (PAL)  pohcy. 

•  Allowing  states  more  flexibiUty  to 
match  the  level  of  permitting  effort  to 
environmental  significance.  This 
recognizes  that  there  may  be  facilities 
which  do  not  require  permits  at  all. 

•  Including  special  provisions  to 
encourage  the  use  of  innovative 
technologies. 

•  Acknowledging  and  promoting 
pollution  prevention  activities. 

If  the  NSR  reforms  do  not  receive 
stakeholder  support,  consider 
establishing  a  PIT  workgroup  to  conduct 
an  independent  evaluation  and  develop 
recommendations . 

b.  Develop  a  more  expansive 
definition  of  minor  sources  through  the 
use  of  the  following: 

•  The  Agency  has  recognized  for 
some  time  that  the  current  definition  of 
potential  to  emit  may  have  been  too 
restrictive.  The  Agency  has  and  is 
currently  working  to  redefine  potential 
to  emit  in  a  consensus  forum. 

•  Develop  and  promote  the  use  of 
general  permits  by  preparing  boilerplate 
language  for  applicable  sources  and 
establishing  a  national  clearinghouse  of 
general  permits. 

c.  State,  tribal  and  local  permitting 
authorities  should  establish  additional 
de  minimis  levels  for  selected  minor 
sources  under  which  no  permit  would 
be  required,  in  conformance  with 
existing  regulations.  This  will  provide 
that  only  true  health  and  environmental 
risks  require  permits. 

7.  Air— Title  V  Permit  Program 

a.  The  Task  Force  supports  the 
National  White  Paper  and  Supplemental 
Part  70  proposal,  and  recommends: 

•  Evaluating  techniques  to  take 
inherent  operating  limitations  into 
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account  in  determining  potential  to 
emit. 

•  Investigating  methods  to  simplify 
the  renewal  process  to  allow  for 
automatic  renewal  upon  recertification 
that  no  tacility  changes  have  occurred 
and  no  new  requirements  have  come 
into  effect  since  the  initial  permit 
issuance. 

b.  Develop  and  promote  the  use  of 
general  permits  for  sources  with  low 
actual  emissions  by  preparing 
boilerplate  language  for  applicable 
sources  and  establishing  a  national 
clearinghouse  of  general  permits. 

PIT  recommends  a  FY'96  pilot  project 
with  the  State  of  Iowa,  Region  VII  and 
0.\QPS  to  develop  general  title  V 
permits  te  g  for  paint  booths).  This 
project  should  be  coordinated  with  the 
ongoing  ETl  Title  V  project. 

c.  Allow  a  self-implementation 
alternative  for  facilities  with  actual 
emissions  of  less  than  50%  of  applicable 
standards. 

•  Implement  flexible  permits,  through 
the  use  of  plant-wide  applicabiiity- 
(PAL)  limits. 

•  Allow  states  more  flexibility  in 
deciding  the  most  effective  monitoring 
methods  and  controls. 

d.  Allow  state,  tribal  and  local 
permitting  authorities  to  establish 
additional  de  minimis  levels  for 
selected  minor  sources  under  which  no 
permit  would  be  required.  This  will 
provide  that  only  true  health  and 
environmental  risks  require  permits.  For 
example,  in  MA,  emissions  below  1  ton/ 
year  do  not  require  a  permit. 

D.  Attachment 

A  more  complete  discussion  of  the 
RCRA  proposals  follows. 

.\ttachment — RCRA  Alternative 
Permitting  Recommendations 

Task  Force  recominendations  do  not  cover 
all  aspects  of  RCRA  pennitting,  but  highlight 
areas  both  where  continued  use  of  individual 
permits  seem  meet  appropriate,  as  well  as 
areas  where  alternatives  may  be  particularly 
useful.  Also,  as  is  the  case  with  some 
recommendations  in  other  programs,  there 
are  regulatory  or  statutory  barriers  to  some  of 
the  approaches  listed  below.  The  Agency's 
ability  to  Implement  each  of  these  options 
under  current  law  would  need  to  be 
investigated  further  as  these  options  are 
developed  in  greater  detaiL 

RCRA  Base  Frogram 

I.  Continued  Use  of  Individual  Permits 

The  Task  Force  recommends  continuing'  to 
use  individual  permits  for  facilities  requiring 
operdting  and  post-closure  land  disposal 
fjermits.  Although  some  aspects  of  these 
facilities  could  be  regulated  by  general 
permits  or  other  alternatives  to  individual 
permits,  the  Task  Force  felt  that  the  potential 
environmental  impacts  of  these  facilities 


particularly  warranted  regulatory  attention 
and  public  comment  on  an  individualized 
basis. 

The  Task  Force  also  recognized  that 
combustion  bcilities  (incinerators,  burners 
and  industrial  furnaces]  warranted  highly 
focused  regulatory  and  public  attention  on  an 
individual  basis.  However,  efficiency  could 
be  obtained  by  having  the  impacts  of  these 
facilities  reviewed  in  concert  with  air 
permitting.  If  so,  the  RCRA  program  could 
issue  a  general  or  hybrid  permit  to  address 
any  additional  technical  requirwnents  not 
covered  by  the  Clean  Air  Act  permit  process 
(e.g.,  corrective  action),  and  could  also 
address  permit  requirements  for  any  ancillary 
units  (e.g.,  storage  units). 

2.  Ninety-day  Accumulation  and  Treatment 
for  Generators 

The  Task  Force  also  recommends 
providing  guidance  or  otherwise  clarifying 
the  enforcement  discretion  available  when  a 
focility  exceeds  apphcable  time  frames  or 
violates  any  of  the  management  conditions 
referenced  in  40  CFR  262.34.  The  Task  Force 
recommmids  thst  it  be  made  clear  that 
enforcement  against  such  a  facility  may  be 
handled  as  a  violation  of  the  specific 
requirements  oi  §  262.34.(«.g.,  storage  over  96 
days,  failure  to  mark  containers,  etc.)  rather 
than  as  a  failure  to -hare  a  permit.  Some  prior 
agency  statements  have  suggested  that  a 
facility  that  failed  to  mark  a  container  would 
necessarily  be  subject  to  full  permit 
requirements.^ 

3.  Third  Party  Certifications 

The  Task  force  recommends  consideraUon 
of  the  use  of  third  p>arty  certifications  both  for 
corrective  action  and  for  hazardous  waste 
management  requirements.  Where,  for 
example,  a  regulatory  agency  might 
otherwise  be  inclined  to  require  extensive 
regulatory  review  of  a  corrective  action,  unit 
design,  contingency  plan,  or  other  RCRA- 
regulated  activity  in  the  context  of  an 
individual  permit  review,  the  agency  might 
be  able  to  shift  that  activity  to  a  general  or 
hybrid  permit  if  the  facility  notification  were 
accompanied  by  a  third  party  certification 
that  indicated  compiarable  review  has  been 
conducted  by  an  independent  third  jiarty. 
There  is  a  legal  concern,  however,  presented 
by  EPA's  need  to  defend  information  and 
conclusions  in  the  permitting  decision  that 
EPA  itself  did  not  develop. 

RCRA  Corrective  Action 

1.  Corrective  Action 

Where  a  state  with  a  well  developed 
cleanup  program  is  authorized  for  the  base 
RCRA  program,  but  has  not  yet  become 
authorized  for  corrective  action,  the  Task 
Force  recommends  that  EPA  consider  issuing 


^  See,  e.g..  In  the  Matter  of  Humko  Products, 
Docket  No.  V-W-84-R-014  (March  7,  1985)  at  p.20 
(focHity  storing  waste  over  90  days  "is  subject  to 
*   *  *  the  permit  requirements  of  40  CFR  Part 
270"),  p.  26  n.  12:  Permit  Policy  Compendium  Na 
9453.1989(05],  letter  from  Sylvia  Lowrance  to 
Stephen  Axtell,  April  21,  1989  (generator  who  fails 
to  mark  accumulation  date  "has  not  met  the  pre- 
conditions for  the  exemption  from  permitUng 
requirements  and  is  an  operator  *   *  *  subject  to 
permit  requirements"). 


a  "rider"  general  permit  that  would  require 
treatment,  storage  or  disposal  (TSD)  facilities 
receiving  State  RCRA  permits  to  satisfy 
corrective  action  obligahons  by  complying 
with  the  requirements  of  the  state's  cleanup 
program.  For  this  approach  to  be  legally 
defensible,  EP.^  would  need  to  explain  the 
basis  for  finding  thai  the  state  controls  satisfy 
federal  corrective  action  requirements. 
Another  option  would  be  for  the  federal 
permit  to  set  a  schedule  of  compliance  for 
corrective  action  measures  contingent  on 
completion  of  the  state  cleanup  in  order  to 
see  whether  further  corrective  action 
measures  are  necessar\  at  that  point.  For  this 
approach  to  be  effective,  EPA  must  be  willing 
to  defer  to  the  State's  overall  site 
prioritizaUon  system  This  may  mean  that 
there  is  less  near-term  cleanup  at  RCR.\ 
facilities,  if  there  are  higher  priority  non- 
RCR.\  facilities." 

Under  this  approach,  EPA  could  then  focus 
its  resources  and  attention  on  corrective 
action  in  states  without  cleanup  programs 
and  on  high  priority  RCRA  facilities  not 
otherwise  being  addressed  by  the  states. 

General  or  hybrid  permits  could  include 
provisions  that  authorize  low-priority  TSD 
facilities  not  otherwise  receiving  regulatory 
attention  to  conduct  eariy  cleanups,  subject 
to  performance  standards  identified  in  the 
general  permit  (or  through  use  of  Memoranda 
of  Agreement  between  the  facility  and 
permitting  authonty).  Again,  however,  there 
may  be  legal  barriers  to  these  approaches 
under  the  current  statute  and  regulations.  An 
analysis  of  the  possible  alternatives  to 
individual  permits  for  corrective  action  and 
the  legal  barriers  to  those  alternatives  is 
ongoing  within  the  PIT  and  its  subgroup  on 
general  permits. 

Another  way  to  ensure  that  facilities 
receive  federal  permits  would  be  for  EPA  to 
issue  a  jjermit  that  simply  "copies"  the 
state's  jwmrit,  relying  on  the  state's 
supporting  record.  EPA  would  not  develop  a 
record  for  the  permit  independently.  In  this 
approach,  the  facility  would  obtain  a  federal 
permit  and  would  not  be  liable  for  operating 
without  a  permit.  However,  this  approach 
would  be  viable  only  to  the  extent  EPA  feels 
comfortable  that  it  will  be  able  to  defend 
against  any  fwrmit  challenges  based  on  a 
record  developed  by  a  separate  enUty  (i.e., 
the  state).  The  issue  of  deferral  to  the  state, 
in  general,  is  one  that  is  still  being  examined 
by  the  PIT  subgroup. 

2.  Non-RCRA  Cleanups 

Many  facilities  that  do  not  require  RCRA 
permits  have  the  potential  to  trigger  RCRA 
permit  requirements  while  conducting 
cleanups,  whether  voluntarily  or  under  State 
direction.  Many  p>ersons  have  noted  that  the 
possibility  of  subjecting  a  facility  to  full 


*EPA  sometimes  currently  defers  on  a  case-by- 
case  basis  to  oiaer  cleanup  programs  in  deciding 
how  to  address  corrective  action  in  a  RCRA  permit. 
In  considering  this  recommendation,  EPA  might 
also  consider  whether  its  current  practice 
sufficiently  meets  the  goals  of  this  recommendation, 
or  whether  there  are  alternative  means  of  achieving 
a  similar  result  through  improvemenls  on  existing 
practice.  For  example,  are  there  better  ways  of 
reflecting  this  deferral  process  in  the  permit  than 
is  currently  the  case. 
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RCR.^  permitting,  including  fenceline-to- 
fenceline  corrective  action  for  cleanup 
activity  is  a  disincentive  to  conducting 
focused  cleanup  and  conversion  of 
brownfields.  EPA  is  currently  developing 
approaches  to  many  of  these  problems 
through  the  HWIR  rulemakings.  The  Task 
Force  recommends  considering  alternative 
approaches  to  jjermitting  through  the 
following  scenarios  which  may  go  beyond 
the  H\VIR  concepts  in  some  applications: 

•  off-site  storage  and  transfer  of  cleanup 
waste,  where  the  cleanup  activity  is  being 
directed  or  supervised  by  EPA  or  a  State 
regulatory  agency; 

•  on-site  storage  of  contaminated  media 
(includes  voluntary  cleanups  as  well  as 
cleanups  under  regulatory  supervision) 
(action  would  be  subject  to  best  management 
practices);  and 

•  activities  at  facilities  not  currently 
subject  to  RCRA  conducting  voluntary 
cleanup. 

Of  these  various  options,  the  last  is  most 
expansive,  and  goes  beyond  the  more  limited 
proposal  for  on-site  storage  of  contaminated 
media.  The  second  and  third 
reconamendations  go  beyond  the  HWIR 
approaches  currently  being  considered  in 
that  they  would  apply  to  voluntary  cleanups 
as  well  as  cleanups  under  regulatory 
oversight. 

Enhanced  Public  Participation  Task 
Force  Recommendations 

A.  Background 

An  important  ingredient  for 
improving  the  permitting  process  is 
improving  and  expanding  public 
involvement  in  the  process.  The 
Enhanced  Public  Participation  Task 
Force  was  tasked  with  developing 
recommendations  for  providing 
opportunities  for  early  and  ixjore 
meaningful  public  participation, 
including  provisions  for  addressing 
environmental  justice  concerns. 

Public  participation  has  many 
aspects.  It  can  be  seen  as  involvement 
through  participation  in  the  permitting 
process — e.g.,  providing  notice  of 
upcoming  events,  or  opportunities  for 
meetings  with  businesses,  communities, 
and  regulating  agencies.  It  can  also  be 
seen  as  involvement  through  access  to 
quality  information — e.g.,  businesses 
need  quality  information  to  identify 
opportuiiities  to  prevent  pollution  and 
save  money,  and  communities  need 
access  to  information  to  participate  in 
decision-making  in  a  meaningful  and 
informed  manner. 

The  Task  Force  looked  into  both 
areas,  and  developed  five 
recommendations.  The  first  three 
recommendations  discussed  in  this 
report  focus  on  short-term  products  (i.e., 
ones  that  might  be  developed  in  FY 
1996)  that  are  intended  to  fill  an 
immediate  need  for  information.  These 
products  may  be  used  by  permitting 


agencies,  mdustr\',  and  communities 
alike  to  (II  iea.Ti  about  potential  ways  to 
involve  themselves  or  each  other  in  the 
permitting  process,  and  (2)  find  out 
what  types  of  information  are  available, 
and  how  they  can  access  it.  These  three 
reconmiendations  were  discussed  with 
stakeholders  and  modified  to 
incorporate  their  comments. 

The  remaining  two  recommendations 
were  developed  based  on  general  public 
participation  discussions  that  took  place 
during  the  PIT's  stakeholder  meetings. 
These  recommendations  are  good 
candidate  projects  for  the  continuing 
efforts  of  the  PIT. 

B.  Task  Force  Recommendations 

1.  Develop  an  "Easy  Reference" 
Guidance  for  Public  Participation 
Activities 

Description:  The  purpose  of  the 
guidance  should  be  to  serve  as  a 
valuable  reference  of  public 
involvement  activities.  The  guidance 
should  not  cover  every  possible  type  of 
activity.  Rather,  it  should  serve  as  a 
supplement  to  existing  guidance 
developed  by  EPA  Program  offices, 
trade  associations,  or  envirorunental 
groups.  It  could  be  used  by  businesses, 
communities,  and  permitting  agencies 
in  putting  together  public  involvement 
strategies  appropriate  for  particular 
situations.  We  recommend  that  the 
guidance  be  kept  fairly  short,  perhaps 
20  pages,  in  order  to  facihtate  quick 
reference.  The  guidance  should  consist 
of  three  sections:  an  introduction,  a 
matrix  of  pubUc  involvement 
techniques,  and  an  attachment  with 
additional  reference  information. 

The  introduction  should  lay  out  both 
the  purpose  and  limitations  of  the 
guidance.  The  introduction  should  also: 

•  encourage  all  stakeholders — 
regulators,  facilities,  and  communities — 
to  take  an  active  role  in  opening  up  the 
permitting  process  and  promoting 
meaningful  pubUc  involvement; 

•  urge  industry  and  commimities  to 
explore  innovative  pubUc  involvement 
programs,  such  as  the  Responsible  Care 
Program  (through  QvlA)  and  Good 
Neighbor  Agreements  (through  the  Good 
Neighbor  Project);  and 

•  encourage  regulators,  facilities,  and 
communities  to  coordinate  public 
involvement  activities  across  media 
programs  whenever  appropriate  and 
feasible. 

The  matrix  of  public  involvement 
activities  should  list  a  wide  variety  of 
public  involvement  techniques,  and 
provide  a  brief  description  of  the 
activity  (technique),  and  some  of  its 
advantages  and  disadvantages.  Any 
activity  currently  required  by  an  EPA 


Program  office  will  be  footnoted  as  a 
regulatory  reqidrement.  Since  final 
recommendations  regarding  alternatives 
to  individual  permits  have  not  yet  been 
implemented,  the  easy-reference 
guidance  should  not  attempt  to  "tiw" 
pubhc  involvement  activities  by  type  of 
permit.  The  guidance  should,  however, 
have  a  mechanism  to  help  people 
determine  what  activities  they  could 
use. 

For  its  "first  edition."  the  guidance 
should  identify  "Level  I"  and  "Level  II" 
activities.  Level  I  activities  are  those 
that  should  be  considered  for  use  in 
every  situation,  regardless  of  the  type  of 
permit,  type  of  facility,  or  level  of 
community  interest.  Level  II  activities 
represent  a  variety  of  ways  to  go  beyond 
baisic  approaches  to  public  involvement, 
and  should  be  considered  for  use  as 
necessary  to  meet  the  needs  of  the 
situation  at  hand.  When  developing 
subsequent  editions  of  the  easy- 
reference  g\iidance,  the  mechanism  for 
"ranking"  activities  (i.e..  Levels  I  and  n) 
should  be  re-evaluated  to  determine  if  it 
is  still  appropriate  or  if  it  should  be 
replaced. 

The  attachment  for  additional 
resources  should  include:  (1)  the  main 
telephone  numbers  of  all  State 
environmental  permitting  agencies;  (2) 
the  main  telephone  numbers  of  all  EPA 
regional  permitting  offices;  (3)  a  list  all 
of  the  EPA-sponsored  hotlines  and 
information  centers,  and  (4)  a  recap  of 
the  activities  required  by  each  EPA 
media  Program  office  and  a  list  of 
resoiut:es  (e.g.,  guidance  manuals) 
available  through  those  offices. 

Implementation:  The  RCRA  Permits 
Branch  in  the  Office  of  SoUd  Waste 
should  take  the  lead  on  developing  the 
initial  edition  of  the  easy-reference 
guidance.  A  draft  of  the  guidance 
should  be  shared  with  a  PIT  workgroup 
for  review  and  comment,  as  well  as  with 
the  Siting  and  Public  Participation 
Subcommittees  of  the  National 
Environmental  Justice  Advisory 
Committee  (NEJAC). 

Hardcopy  Distribution:  The  PIT 
should  distribute  copies  to  its 
stakeholder  mailing  list.  The  PIT  should 
also  provide  camera-ready  copies  of  the 
guidance  to  the  Office  of 
Communications.  Education  and  PubUc 
Affairs  (OCEPA)  and  to  the  Office  of 
Regional  Operations,  State/Local 
Relations  (OROSLR)  so  they  may 
distribute  the  guidance  to  their 
respective  contacts  and  mailing  lists. 
Furthermore,  each  media  program  office 
at  the  federal,  state,  local  and  tribal 
levels  should  also  be  encouraged  to 
distribute  the  guidance  as  widely  as 
possible. 
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Electronic  Distribution:  The  Enhanced 
Public  Participation  Task  Force  leader 
should  coordinate  with  appropriate 
Agency  personnel  to  post  the  easy- 
reference  guidance  on  the  Internet. 
Access  to  the  guidance  should  be 
provided  through  EPA's  home  page  as 
well  as  through  each  media  office's 
menus. 

Training:  The  Enhanced  Public 
Participation  Task  Force  should 
coordinate  with  the  Training  Task  Force 
to  evaluate  potential  ways  to  provide 
training,  if  necessary,  on  techniques 
included  in  the  easy-reference  guidance. 

2.  Utilize  the  Environmental  Justice  (EJ) 
Public  Participation  Checklist  as 
C.uidance  to  the  Extent  Appropriate  and 
Feasible 

Description:  The  environmental 
justice  movement  has  sparked  a  lot  of 
discussion  on  ways  to  improve 
communications  and  working  relations 
among  agencies,  industries,  and 
communities.  The  InterAgency  Working 
Group  on  Environmental  Justice,  led  by 
EPA,  developed  a  Public  Participation 
Checklist  that  lays  out  ways  to  identify, 
inform,  and  involve  stakeholders  (e.g., 
environmental  organizations,  business 
and  trade  associations,  civic/public 
interest  groups,  grassroots/community- 
based  organizations,  tribal  governments, 
and  industr\j.  It  reflects  a  combination 
of:  guiding  principles  for  setting  up  and 
conducting  activities,  such  as  public 
meetings;  specific  activities  for  ensuring 
widespread  and  meaningful 
involvement:  and  recommendations  on 
how  to  effectively  carry  out  those 
activities. 

.Although  the  checklist  was  initially 
developed  in  the  context  of 
environmental  justice,  to  help  federal 
agencies  prepare  for  the  first  public 
meeting  to  discuss  their  EJ  strategies,  it 
embodies  sound  principles  that  apply  to 
public  participation  for  all 
communities.  Therefore,  the  Task  Force 
recommends  that: 

(1)  EPA  (through  its  Office  of 
Conununications,  Education,  and  Public 
Affairs)  should  widely  distribute  the  EJ 
checklist  for  use  as  guidance,  so  that 
permitting  agencies,  businesses  and  the 
public  ma^  benefit  from  it. 

(2)  A  PIT  workgroup  continue  to 
coordinate  with  the  Office  of 
Environmental  Justice  (OEJ)  and  the 
InterAgency  Working  Group  on 
Environmental  Justice  in  order  to 
promote  consistency  in  Agency 
approaches  to  enhancing  public 
involvement.  The  Task  Force  should 
forward  any  suggestions  it  receives  for 
modifying  or  enhancing  the  EJ  Checklist 
to  the  OEJ  and/or  InterAgency  Working 
Group. 


Implementation:  Public  Participation 
Task  Force  representatives  should  meet 
with  contacts  in  OEJ  to:  (1)  review  and 
discuss  suggestions  the  PIT  received 
regarding  the  Checklist.  (2)  develop  an 
introduction  to  accompany  the 
Checklist  (describing  its  origins,  etc.), 
and  (3)  to  plan  for  further  interactions 
between  the  two  groups.  Any  changes  to 
the  Checklist  should  be  made  by  OEJ  or 
the  InterAgency  Working  Group,  since 
they  originated  the  Checklist.  Their 
continued  "ownership"  of  the  Checklist, 
and  oiu-  combined  efforts  to  keep  the  list 
ciurent,  will  help  ensure  that  the  two 
teams  continue  to  work  in  partnership 
to  address  environmental  justice 
concerns,  particularly  in  the  context  of 
public  involvement.  If  OEJ  (or  the 
InterAgency  Working  Group)  chooses  to 
revise  the  Checklist,  a  PIT  workgroup 
could  provide  assistance. 

Hardcopy  Distribution:  Once  the  list 
is  revised,  OEJ  should  provide  a  camera- 
ready  copy  of  the  Cheddist  to  the  Office 
of  Communications,  Education  and 
Public  Affairs  (OCEPA)  for  distribution 
to  its  contacts  and  mailing  lists.  In 
addition,  camera-ready  copies  should 
also  be  provided  to  the  Office  of 
Regional  Operations,  State/Local 
Relations  (OROSLR)  so  they  can 
distribute  the  Checklist  to  their  contacts 
and  mailing  lists.  Finally,  each  media 
program  office  at  the  federal,  state,  tribal 
and  local  levels  should  be  encouraged  to 
distribute  the  Checklist  as  widely  as 
possible. 

The  Task  Force  assumes  that  OEJ 
sends  the  checklist  out  to  its  contacts 
across  the  country,  and  that  these 
contacts  include  EJ  and  community 
groups.  In  order  to  target  industry  for 
receiving  copies  of  the  Checklist,  OEJ 
should  provide  the  Checklist  to  trade 
associations  for  distribution  to  their 
member  companies. 

Electronic  Distribution:  The  Task 
Force  leader  should  coordinate  with 
appropriate  Agency  personnel  to  post 
the  EJ  Checklist  on  the  Internet.  Access 
to  the  Checklist  should  be  provided 
through  EPA's  home  page  as  well  as 
through  each  media  office's  menus. 

3.  Develop  an  Inventory  of  Mechanisms 
That  Promote  Access  to  Environmental 
Information 

Description:  Access  to  information  is 
an  essential  component  of  public 
involvement.  Meaningful,  quality 
information  is  needed  by  r^ulators, 
regulated  industries,  and  the  public 
alike  in  order  to  promote  sound 
environmental  decision-making.  Within 
the  federal  government,  offices  are 
revisiting  what  types  of  information 
should  be  collected  and  how 


information  may  be  more  readily 
shared. 

An  inventory  with  abstracts  of 
existing  sources  of  information,  as  well 
as  of  the  efforts  imderway  to  improve 
quality  of  and  access  to  information, 
and  the  appropriate  contact  person  or 
office  for  each,  would  be  a  useful 
reference  document.  It  could  be  used  to 
inform  agencies,  businesses  and  the 
public  of  the  wide  variety  of 
mechanisms  available  to  them. 

Development:  The  inventory  of 
mechanisms  should  be  developed  under 
the  direction  of  EPA's  Office  of 
Information  Resources  Management 
(OIRM).  Identifying  and  describing  the 
numerous  and  diverse  data  systems, 
information  sources,  and  so  on  is 
beyond  the  scope  of  PIT  resources; 
however,  a  PIT  workgroup  should  meet 
with  OIRM  to  discuss  the  project  and  to 
be  available  to  provide  assistance  on  an 
as-needed  basis. 

Primary  focus  of  the  inventory  should 
be  on  Agency  automated  sources  of 
information  (e.g.,  data  systems,  bulletin 
boards),  "hardcopy"  information 
sources  (e.g..  Toxic  Release  Inventory 
(TRI)  Report),  and  means  of  accessing 
information  sources  (e.g.,  through  the 
Freedom  of  Information  Act  (FOIA) 
process,  the  Internet,  via  the  National 
Technical  Information  Service — NTIS). 
The  inventory  should  also,  to  the  extent 
possible  and  feasible,  discuss  efforts-in- 
progress  (e.g.,  the  Key  Identifier  and 
One-Stop  Public  Access  and  Reporting 
Initiative).  The  inventory  should 
include  innovative  systems  promoted  by 
Program  offices  to  improve  community 
involvement  and  help  empower 
communities  (e.g.,  Land  view  II  being 
used  by  the  Office  of  Solid  Waste  and 
Emergency  Response).  Finally,  the 
inventory  should  include  mechanisms 
to  obtain  access  to  pollution  prevention 
information,  such  as  on-line  EPA 
computer  systems  like  EnviroSense  or 
the  Technology  Transfer  Network. 

The  inventory  of  mechanisms  should 
be  presented  in  an  understandable,  user 
friendly  maimer.  In  addition,  because 
not  every  agency,  business  and  member 
of  the  pubUc  will  have  electronic  access 
to  bulletin  board  systems  and  the 
Internet,  proposals  for  increasing  access 
to  information  should  also  include 
making  material  easily  available  in  the 
traditional  manners  (e.g.,  printed  copies 
at  agency  offices,  in  information 
repositories,  mailed  to  interested 
parties,  announced  in  press  releases  or 
through  radio  ads). 

Distribution:  Distribution  of  the 
inventory  should  be  coordinated  by 
OCEPA.  The  inventory  should  be 
available  in  hardcopy  format  as  well  as 
through  the  Internet. 
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In  addition,  OCEPA  should 
investigate  more  effective  ways  to 
publicize  the  many  sources  of 
information  the  Agency  has,  and  the 
avenues  to  obtaining  that  information. 
For  example,  the  Agency  develops  a 
thick  (over  600  pages!)  publication 
entitled  "Access  EPA" — a 
comprehensive  directory  vrith  detailed 
descriptions  of  the  Agency's 
information  resources.  Unfortunately, 
relatively  few  people  know  of,  or  have 
access  to,  "Access  EPA."  OCEPA  should 
look  into  the  feasibility  of  using 
innovative  mechanisms  to  more  widely 
and  effectively  distribute  this  directory, 
such  as  entering  into  an  agreement  with 
a  national  bookstore  chain  to  get  their 
stores  to  carry  "Access  EPA"  and/or 
certain  other  EPA  publications. 

4.  Explore,  and  Possibly  Conduct  Pilots 
for,  the  Development  and  Use  of 
Comprehensive  Multi-Media 
Community  Involvement  Plans 

Background:  Under  the  Agency's 
current  regulations,  there  are  various 
public  participation  requirements  in 
each  media  program  area — hazardous 
waste,  water,  and  air.  The  requirements 
focus  on  the  individual  media  permit, 
and  are  not  consistent  across  programs. 
In  meeting  their  regulatory  obligations 
for  each  media  permit,  industries  and 
regulators  alike  often  create  more 
confusion  than  clarity  among  members 
of  the  public  who.  for  the  most  part,  do 
not  segment  their  involvement  along 
statutory  lines — their  interests  lay  with 
the  fadiity  in  its  entirety.  Moreover. 
having  to  conduct  multiple,  yet  similar, 
activities  (e.g.,  one  public  hearing  for 
the  air  permit  and  another  for  the  RCRA 
permit)  imposes  an  unnecessary  burden 
on  a  facility;  having  to  keep  track  of  and 
attend  these  multiple  activities  imposes 
an  unnecessary  burden  on  the  public. 
Further  exacertwting  the  problem  is  the 
wav  information  about  a  facility  is 
collected  and  reported — also  a  media- 
by-media  approach.  No  clear  picture  of 
the  facility  as  a  whole,  its  total 
emissions  or  releases,  its  comprehensive 
compliance  record,  is  readily  available. 

Discussion:  In  order  to  create  an 
environment  that  truly  fosters  effective 
interactions  between  facilities  and  their 
neighboring  commtmities,  the  Agency 
needs  to  make  the  entire  public 
participation  process  more  user- 
friendly.  Using  Community  Involvement 
Plans  fCIPs),  in  concert  with  some 
programmatic  adjustments  from  other 
PIT  Task  Forces,  could  accompUsh  this 
objective. 

It  is  envisioned  that  a  facility,  in  close 
coordination  with  community 
stakeholders,  would  be  responsible  for 
drafting  a  CIP.  The  elements  of  a  CIP 


would  most  likely  vary,  although  certain 
core  elements  may  ultimately  be 
defined.  In  essence,  the  CIP  would  serve 
as  a  vehicle  through  which  a  facility  and 
a  community  could  form  a  multi-media 
approach  tailored  to  meet  their 
particular  situation.  They  could  address 
issues  on  an  aggregate  basis,  instead  of 
on  the  media-by-media  basis 
perpetuated  by  EPA's  cxurent  structure 
and  regulations.  At  a  minimum,  a  OP 
should  set  objectives  for  educating  the 
community  on  the  facility  and  its 
operations  and  for  providing  routine 
opportunities  for  information  exchange. 
Techniques  to  achieve  these  objectives 
could  include:  commxinity  advisory 
panels,  facility  tours,  integrated 
compliance  reporting,  and  so  on. 

The  appropriate  role  of  the  regulatory 
agency  would  also  need  to  be  laid  out 
in  the  OP.  There  would  need  to  be  an 
incentive  offered  in  exchange  for  a 
facility  undertaking  the  integrated 
approach  to  public  involvement 
embodied  by  the  CIP  concept — for 
example,  expedited  permit  processing, 
aggregated  (multi-media)  permit 
processing,  or  relief  from  media-specific 
public  participation  regulatory 
obUgations.  This  does  not  mean, 
however,  that  the  regulator  does  not 
continue  to  play  a  key  role — the 
permitting  agency  would  need  to 
interface  wridi  both  the  facility  and  the 
commimity. 

Implementation  Ideas:  The  Task  Force 
recommends  that  the  CIP  concept  be 
piloted  with  a  few  faciUUes  and  their 
neighboring  communities.  It  may  be 
possible  to  coordinate  this  effort  writh 
other  Agency  initiatives,  such  as  Project 
XL  or  Brovmfields.  that  are  intended  to 
pilot  innovative  approaches  to 
environmental  management.  The  PIT 
could  take  the  lead  on  evaluating  the 
results  of  the  pilots.  If  the  efforts  prove 
successful,  the  Agency  should  promote 
widespread  use  of  CiPs  and  pursue  the 
regulatory  changes  needed  to  implement 
the  incentives  described  above. 

•  Pros — There  are  many  potential 
benefits  to  be  gained  by  using  CIPs.  For 
example,  they  move  us  away  froin  a 
"command  and  control"  approach  by 
allowing  flexibility  to  follow  a  plan  that 
makes  sense  for  the  situation  at  hand.  If 
CIPs  ultimately  replace  media-specific 
public  participation  requirements,  there 
would  still  be  a  basic  "level  playing 
field"  by  virtue  of  the  fact  that  everyone 
would  have  to  develop  a  plan  founded 
on  mutual  (facility,  community, 
regulator)  needs  and  concerns.  Finally, 
CIPs  enable  a  facility  and  a  community 
to  deal  with  issues  on  an  aggregate 
basis,  which  may  help  to  move  EPA 
towards  a  more  integrated  approach  to 
environmental  management. 


•  Cons — Providing  some  relief  from 
current  media- specific  public 
participation  requirements  in  exchange 
for  using  CIPs  will  necessarily  resvilt  in 
a  lack  of  consistency  in  approaches  to 
public  participation.  The  lack  of 
consistency  could  create  confusion  for 
industry,  communities,  and  regxdators 
alike — ^no  one  would  be  certain  what 
they  should  do  or  what  their 
opportimities  for  involvement  are.  In 
considering  this  aspect,  however,  it  is 
important  (1)  to  remember  that  there  is 
already  inconsistency  in  public 
participation  requirements  across  the 
Agency's  media  programs;  (2)  to 
question  whether  the  desire  for 
consistency  outweighs  the  need  for 
flexibihty;  and  (3)  to  focus  on  the  need 
for  improved  results. 

5.  Develop  a  Series  of  Case  Studies  on 
the  Effectiveness  of  Public  Participation 
Activities 

Description:  Guidance  materials  and 
checklists  for  promoting  public 
participation  provide  very  useful  tools. 
However,  there  is  a  lot  that  can  be 
learned  from  real  world  successes  and 
failures  as  well.  A  compilation  of  actual 
case  studies  would  be  a  useful  tool  to 
help  permitting  agencies,  industry,  and 
communities  put  suggested  pubhc 
involvement  activities  into  a  context 
meaningful  to  their  own  situations — in 
other  words,  it  gives  people  something 
concrete  they  can  relate  to. 

Development:  The  Task  Force 
recommends  that  a  PIT  workgroup 
compile  a  number  of  case  studies  as  a 
project  in  FY  1996.  The  PIT  should 
collect  existing  case  studies  from 
various  sources,  such  as  (but  not  limited 
to)  EPA  Program  offices.  Regional  or 
State  commimity  relations  offices,  and 
environmental  justice  groups.  Further, 
the  PIT  could  develop  its  own  case 
studies  based  on  recommendation  4, 
above. 

Performance  Measures 

Task  Force  Recommendations 

Background 

An  important  aspect  of  improving  the 
environmental  permitting  process 
concerns  how  the  performance  and 
success  of  the  permitting  programs  are 
measured.  Too  often  in  the  past, 
regulatory  agencies  have  measured 
success  based  on  the  number  of  permits 
that  have  been  issued.  This  "bean 
counting"  has  been  identified  as  one  of 
the  problems  in  the  current  system  that 
needs  to  be  improved. 

On  September  11, 1993,  President 
Clinton  signed  Executive  Order  12862, 
Setting  Customer  Service  Standards. 
This  Order,  in  part,  requires  each 
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dopartment  and  agency  to  "post  service 
standards  dnd  measure  results  against 
theni".  The  performance  measures 
presented  below  have  been  prepared  to 
comply  with  the  Executive  Order.  These 
measures  should  be  publicly  available 
so  that  all  Agency  stakeholders  can 
review  the  performance  of  the 
permitting  programs. 

The  Performance  Measures  Task 
Force  developed  the  following 
performance  and  tracking  measures 
based  on  the  input  received  at 
stakeholder  meetings  held  during  the 
PIT  project  and  the  wTitten  comments 
received  on  the  draft  recommendations. 
The  performance  measures  should  be 
used  to  evaluate  how  a  permitting 
program  is  doing  in  achieving 
r^nvronmental  results  and  customer 
satisfaction.  The  measures  focus  on  the 
performance  of  the  permitting  process 
and  are  designed  to  evaluate  the  system 
as  a  whole.  These  measures  should  help 
EP,\  identify  where  changes  may  be 
needed  in  a  program  to  achieve  the 
desired  results.  The  tracking  measures 
provide  information  on  changes  to  the 
permitting  processes  over  time  and 
should  be  used  to  identify  areas  of 
opportunity  for  process  improvement. 

The  performance  and  tracking 
measures  are  broken  down  into  the 
following  three  categories: 

1.  Process — those  measures  that 
specify  how  the  permitting  process  is 
doing  compared  to  established  criteria; 

2  Results — those  measures  that 
determine  whether  the  permits  are 
having  their  desired  outcome;  and 

3.  Customer  Service — those  measures 
that  evaluate  how  the  general  public 
and  regulated  commimity  feel  about  the 
permitting  process. 

It  is  recommended  that  the 
performance  and  tracking  measures  be 
piloted  in  a  Region  that  is  still  issuing 
a  significant  number  of  permits.  This 
will  allow  the  measures  to  be  field 
tested  and  any  modifications  made  prior 
to  full  implementation.  The  Permits 
Improvement  Team  would  assist  the 
Regional  office  as  necessary. 

It  is  further  recommended  that  each 
Regional  office  provide  these  measures 
to  any  state,  tribe  or  local  government, 
that  is  authorized  to  issue  permits,  for 
their  consideration.  These  permitting 
authorities  should  not  be  required  to 
adopt  these  measures.  They  should  be 
free  to  modify  them  or  develop  their 
own  measures  of  a  successful  permitting 
program. 


Generic  Performance  Measures 

Process 

1.  Timeliness 

Each  Regional  office  that  is  issuing 
permits  should  establish  processing 
time  goals  for  each  type  of  permit  they 
issue  (presented  as  a  percentage  of 
applications  processed  within  a 
specified  timeframe).  Each  Regional 
media  permitting  program  should 
determine  the  appropriateness  of 
dividing  their  permit  universe  based  on 
the  degree  of  environmental  impact  (e.g. 
minor,  significant  minor,  major).  Four 
distinct  processing  times  could  be 
established  to  cover  the  entire 
permitting  process,  from  receipt  of 
application  to  permit  effectiveness.  In 
addition,  the  total  processing  time  of 
each  permit  should  be  a  tracking 
measure. 

Example:  For  (type  of  permit^),  the 
time  required  horn  receipt  of  an 
application  to  agency  determination  that 
the  application  is  complete  is  as 
follows: 

%  determinations  made  within  30 

days; 
%  determinations  made  between  30 

and  60  days; 
%  determinations  made  between  60 


and  90  days. 

For  (type  of  permit'),  the  time 
required  fi^m  receipt  of  a  complete 
application  to  issuance  of  the  proposed 
(or  final  if  no  public  comment  is 
necessary)  agency  decision  to  approve 
or  deny  the  permit  is  as  follows: 

%  proposals/decisions  made  within 

60  days; 
_%  proposals/decisions  made 


between  60  and  90  days; 
.%  proposals/decisions  made 


between  90  and  180  days. 

For  (type  of  permit'), the  time  required 
from  the  issuance  of  the  proposed 
decision  to  approve  or  deny  the  permit 
to  the  final  agency  action  is  as  follows: 

Where  limited  and  straightforward 
conmients  are  received  and  no  public 
hearing: 

%  decisions  made  within  60  days; 

%  decisions  made  between  60  and 

90  days. 

Where  substantial  and  complex 
comments  are  received  and  no  public 
hearing: 

%  decisions  made  within  90  days; 

%  decisions  made  between  90  and 

120  days. 

When  a  public  hearing  is  held: 

%  decisions  made  within  180  days; 

%  decisions  made  between  180  and 


240  days. 

For  (type  of  permit'),  that  are 
appealed,  the  time  required  from 


issuance  of  the  Region's  final  permit 
decision  to  the  effective  date  of  the 
permit  is  as  follows; 

"^i'  effective  within  90  days; 

%  effective  between  90  aiid  270 

days; 
%  effective  between  270  and  455 

days; 
%  not  effective  within  455  days. 

Purposp  To  have  the  Regional  offices 
focus  on  each  step  of  the  permit  process. 
The  time  required  to  process  a  permit  is 
influenced  by  the  performance  of  both 
the  regulatory  agency  and  the  permittee 
as  well  as  by  the  level  of  public 
conunent.  To  achieve  the  most  rapid 
processing  of  a  permit  as  possible  the 
agency  and  permittee  need  to  work 
together  (and  with  the  public  as 
necessary).  Therefore,  this  performance 
measure  is  written  to  identify  how  long 
the  permit  process  is  taking  for  each  of 
the  major  steps.  If  the  actual  processing 
time  of  the  Regional  office  is  longer  than 
the  established  goal,  steps  can  be 
identified  to  improve  the  performance 
in  that  area. 

2.  Number  of  Pending  Permits 

Each  Regional  office  that  is  issuing 
permits  should  establish  a  goal  for  the 
maximum  number  of  permits  for  new 
discharges,  emissions  or  releases  (either 
new  facilities  or  modifications  required 
to  address  a  new  discharge  at  an 
existing  facility)  that  have  exceeded  the 
specified  times  for  approval  or 
disapproval  provided  in  1  above. 

Example:  {#)  of  new  applications  and 
permit  modifications  for  (type  of 
permit')  have  not  been  approved  or 

disapproved  within  the days  set  as 

the  maximum  for  this  type  of  permit 
action. 

Purpose:  To  provide  a  measure  of  the 
number  of  permits  for  new  discharges 
that  have  not  been  processed  within  the 
defined  time  periods.  This  performance 
measure  is  just  for  new  discharges. 
Backlogs  of  permit  renewals  are  a 
tracking  measure  (see  below),  since 
there  may  be  a  need  to  prioritize  the 
issuance  of  certain  renewals  (e.g. 
ecosystem,  based  priorities)  rather  than 
renew  a  permit  after  it  has  expired  but 
remains  in  effect.  Trend  analyses  would 
allow  the  regulatory  agency  to  readily 
determine  whether  they  are  improving 
or  falling  further  behind.  A  backlog 
above  the  goal  would  tngger  an 
evaluation  to  determine  its  cause  and 
how  to  improve  the  Region's 
performance. 

Results 

1.  Environmental  Indicators 

The  success  of  permitting  programs 
need  to  evaluated  based  on  the 
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environmental  conditions  that  exist  in  a 
particular  area.  Although  permitted 
discharges  are  not  the  only  source  of 
pollutants,  they  are  regulated  to  limit 
their  impact  so  that  environmental  goals 
are  achieved.  Therefore,  it  is 
recommended  that  all  permitting 
authorities  develop  specific 
environmental  mdicators  that  will  be 
used  to  evaluate  the  o\  erall  success  of 
their  permitting  prosjrams. 

The  Agency  is  in  the  process  of 
developing  environmental  mdicators  fw 
the  nation.  Once  the  national  indicators 
are  determined  eacn  Regional  office 
should  work  with  the  respective  state 
and  tribal  governments  to  establish 
specific  indicators  for  that  jurisdiction. 
This  is  being  accom.plished  through  the 
development  of  Environmental 
Performance  Agreements  (EnPA)  with 
states  and  tribes  EnPA's  will  include 
indicators  that  will  be  re-evaluated 
yearly  and  updated,  revised  or  replaced 
as  needed  to  accurately  measure 
environmental  progress  The  first 
EnPA's  will  be  for  states  and  tribes 
volunteering  m  Fiscal  Year  1996,  with 
full  implementation  scheduled  for 
FY97.  A  kev  component  of  the  EnPA's 
is  stakeholder  participation,  which 
includes  the  development  of 
appropriate  environmiental  indicators 
for  each  jurisdiction.  The  environmental 
indicators  will  be  used  to  determine 
priorities  for  the  next  year,  including 
permitting  activities. 

2.  Level  of  Comphance 

The  compliance  status  of  all 
permitted  facilities  is  an  important 
performance  measure  for  permitting 
programs.  In  order  for  environmental 
protection  to  occur,  facilities  must  be  in 
compliance  with  their  permits.  Just 
issuing  the  permit  doesn't  ensure 
protection,  therefore,  it  is  necessan,-  to 
determine  the  level  of  compliance  with 
those  permits  to  help  identify  where 
greater  claritv  of  permit  conditions  is 
needed  and  where  to  provide  technical 
assistance. 

The  initial  PIT  recommendations  on 
how  to  measure  the  level  of  compliance 
did  not  contain  sufficient  detail  to  allow 
stakeholders  to  give  their  opinion  on 
this  approach.  The  comments  received 
focused  on  the  need  for  more  detail  to 
better  define  this  performance  measure. 
In  addition,  the  .'Agency  has  compliance 
categories  for  the  individual  media 
programs.  However,  for  the  most  part 
these  have  not  been  developed  with 
stakeholder  input.  Therefore,  it  is 
recommended  that  a  project  team  of 
EPA  Headquarters  and  Regional  offices 
and  state  and  tribal  agencies  be 
established  to  further  develop  this 
measure  as  needed.  The  project  team 


would  work  with  stakeholder  groups  in 
the  developmenl  of  a  proposal  to 
measure  the  level  of  compliance  of 
permitted  entities  and  identify  the 
causes  of  non-compiiance.  The  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  should  be  responsible  for 
establishing  and  leading  the  broad  based 
project  team. 

Customer  Service 

1.  Customer  Satisfaction 

Customer  service  surveys  and 
standards  have  been  drafted  for  three 
groups  to  which  EPA  provides  service: 
citizens  participating  in  the  permitting 
process;  permit  appUcants;  and 
authorized  state,  tribal  or  local 
govenmients.  The  surveys  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  EPA  plans  to 
begin  using  the  surveys  in  FY '96.  The 
customer  service  standards  will  be 
discussed  with  stakeholder  groups  prior 
to  finalization.  EPA  will  prepare  a 
report  on  the  results  of  the  customer 
service  surveys  in  September  1996. 

The  OfBce  of  Policy  Planning  and 
Evaluation  (OPPE)  has  been 
recommended  to  conduct  the  surveys 
and  analyze  the  results.  Each  Regional 
permitting  office  would  receive  a  report 
identifying  any  situations  where  the 
customer  service  standards  were  not 
met  In  these  cases,  the  Regional  office 
could  hold  focus  group  meetings  or 
other  outreach  activities  with 
appropriate  stakeholders  to  determine  a 
course  of  action  that  is  intended  to 
improve  customer  service. 

Generic  Tracking  Measures 

Process 

1 .  Time  Required  for  Permit  Issuance 

Each  Regional  office  that  is  issuing 
permits  should  determine  the  average 
time  required  from  receipt  of  a  permit 
application  to  the  Region's  final  permit 
decision  (this  does  not  include  the  time 
to  address  any  appeals).  The  range  of 
time  required  to  issue  each  type  of 
permit  should  also  be  determined.  This 
information  should  be  made  available  in 
any  fact  sheets  and  permit  application 
information  distributed  by  the  Regional 
office. 

Example:  The  average  time  required  to 

issue  (type  of  permits)  is (days,  weeks, 

months)  with  a  range  of to (days, 

weeks,  months). 

Purpose:  To  provide  the  applicant  and 
public  with  an  estimate  of  the  total  time 
required  to  process  a  given  type  of 
permit.  This  measure,  coupled  with  the 
timeliness  performance  measure  will 
show  the  amoimt  of  time  the  applicant 


spends  working  on  the  permit  as  well  as 
EPA. 

2.  Permit  Application  Completeness 

Each  Regional  office  that  is  issuing 
permits  should  track  the  nuint)er  of 
resubmittals  (additional/revised 
information  required  for  the  permitting 
authority  to  be  able  to  act  on  the 
application)  required  to  obtain  a 
complete  application.  This  information 
should  be  presented  as  a  percentage  of 
the  total  universe  of  permit  applications 
received. 

Example:  The  percentage  of  (type  of 
permits)  applications  requiring  resubmittal 
prior  to  being  complete  is  as  follows; 

% — No  resubmittals  required 

% — One  resubmittal  required 

% — Two  resubmittals  required 

% — Three  or  more  resubmittals  required 

Purpose:  To  have  the  Regional  offices 
track  and  make  public  the  nimiber  of 
resubmittals  needed  to  obtain  a 
complete  permit  application.  Regional 
offices  should  work  with  their  regulated 
commimity  to  identify  causes  of 
excessive  resubmittals  and  determine 
corrective  actions.  Permitting  programs 
with  high  percentages  of  applications 
requiring  multiple  resubmittals  would 
indicate  a  problem  somewhere  in  the 
permit  process.  This  could  include  the 
information  being  requested,  the  clarity 
of  the  deficiency  letter,  the  training 
provided  to  the  regulated  commimity, 
etc.  Trend  analysis  could  be  used  to 
determine  if  progress  was  being  made  to 
reduce  the  number  of  appUcations 
requiring  resubmittal. 

3.  Cost  of  Permitting  Program 

Each  Regional  office  that  is  issiung 
permits  should  estimate  the  total  agency 
work  hours  required  to  process  each 
type  of  permit  they  issue  and  the 
average  nimiber  of  work  hotirs  required 
to  process  each  individual  permit.  This 
information  would  allow  the  EPA 
Region  to  sum  the  totals  from  each 
permit  category  to  obtain  the  overall 
work  hours  expended  on  environmental 
permitting  in  that  Region. 

Example:  The  total  work  hours  of 
processing  all  (type  of  permits)  was  (#)  for 

(calendar  or  fiscal  year)  The  average 

work  hours  expended  on  each  permit,  based 
on  the  processing  of  («)  permits,  is  (t)  for  the 
same  reporting  period. 

Purpose:  To  provide  an  estimate  of 
the  total  work  hours  expended  on 
enviroimiental  permitting  programs. 
The  average  work  hours  information 
would  be  useful  in  determining  if 
programs  of  similar  complexity  had 
significantly  different  averages.  This 
information  could  also  be  used  to 
compare  the  average  processing  times  of 
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the  Regional  offices.  Evaluations  could 
then  be  conducted  to  determine  the 
cause  of  the  difference  and  leam  from 
successful  programs.  Trend  analysis 
could  be  used  to  determine  if  work 
hours  are  increasing  or  decreasing. 

4  Number  of  Pending  Renewal  (Air/ 
Water)  and  Interim  Status  (RCRA) 
Permits 

Each  Regional  office  that  is  issuing 
permits  should  track  the  number  of 
permits  that  have  expired  but  remain  in 
effect  and  have  not  been  renewed,  or  in 
the  case  of  RCRA.  the  number  of 
facilities  that  are  operating  under  an 
intenm  status  designation. 

Example:  (#)  (type  of  permits)  have  not 
been  renewed  by  the  expiration  date  as  of 

(reporting  period). 

Purpose:  To  provide  a  measure  of  the 

number  of  permits  that  have  not  been 
renewed  by  their  expiration  date.  Trend 
analyses  would  allow  the  Regional 
office  to  readily  determine  whether  the 
number  is  increasing  or  decreasing. 
Additional  analysis  would  be  needed  to 
determine  if  an  increasing  trend  was  a 
problem  or  the  result  of  a  decision  by 
the  Region  to  focus  on  ecosystems  and 
allow  permits  in  non-priority  areas  to 
remain  in  effect. 

Results 

1 .  Pollution  Prevention/Innovative 

Technology 

Each  Regional  office  that  is  issuing 
permits  should  track  the  number  and 
percent  of  their  permits  that  include 
innovative  technology  or  pollution 
prevention  conditions  that  are  included 
as  a  means,  in  whole  or  in  part,  to 
achieve  compliance  These  conditions 
could  include  actual  pollution 
prevention  activities  or  investigations 
into  possible  pollution  prevention 
techniques  that  couki  assist  the  facility 
in  complying  with  permit  conditions. 
Discharge,  emission  and  release 
limitations  would  not  be  considered 
pollution  prevention  conditions.  The 
Regions  would  require  the  same 
information  from  delegated  state,  tribal 
and  local  agencies. 

Example:   »)  and  (%)  of  (type  of  permit*) 
that  includes  pollution  prevention  conditions 
(this  term  requires  definition)  in  the  permit 
as  a  means,  in  whole  or  in  part,  to  achieve 
compliance  with  permit  conditions. 

Example:  (#)  and  (%1  of  (type  of  permits) 
that  utilize  innovative  technology  (this  term 
requires  definition)  to  achieve  compliance 
with  Dermit  conditions. 


'  Tvpe  of  Permit — Each  permitting  authority 

woutc  .ndividually  define  the  permit  universe  that 
would  be  inc;uded  within  the  perfonnance  or 
traciiing  measure. 


Purpose:  To  determine  the 
effectiveness  of  permitting  programs  in 
encouraging  the  use  of  pollution 
prevention  and  innovative  technologies. 
If  the  percentage  is  below  what  a 
regulatory  agency  was  hoping  to 
achieve,  additional  analyses  could  be 
conducted  to  determine  why  pollution 
prevention  approaches  or  innovative 
technologies  were  not  being  used  to 
achieve  permit  compliance.  This 
tracking  measure  should  be  reevaluated, 
within  1-2  years,  to  determine  if  it 
should  be  changed  to  a  performance 
measure,  with  a  specific  goal  as  to  the 
percentage  of  permits  that  should  utilize 
pollution  prevention  techniques  or 
innovadve  technologies  to  achieve 
compliance. 

Pollufinn  Prpvpntion  Incentives  Task 
Force  Kef.urnmendations 

A.  Background/Approach 

The  Pollution  Prevention  Incentives 
Task  Force  derived  its  mission  from  the 
recommendations  of  the  National 
Performance  Review  (NPR).  The  NPR 
stated  that  EPA  should  encourage 
pollution  prevention  (P2)  by  providing 
flexibility,  creating  P2  incentives  in 
permits  and  compliance  approaches, 
and  issuing  guidance  on  how  to 
implement  innovative  strategies  and 
procedures.  The  NPR  also 
recommended  that  EPA  facilitate 
permitting  of  innovative  technologies 
and  identify  what  changes  are  necessary 
to  achieve  this. 

EPA  has  a  strong  commitment  to 
fostering  pollution  prevention  because 
experience  has  shown  that  it  is  good  for 
the  environment  and  the  economy  edike. 
To  implement  P2  on  a  larger  scale  calls 
for  flexible  thinking,  concrete  and 
ambitious  goal-setting,  strong 
commitment  at  all  levels  of  government 
and  industry,  and  an  innovative  effort 
that  only  business  can  supply.  The  P2 
Incentives  Task  Force  explored  these 
dynamics  to  help  EPA  improve  the 
permitting  system  to  encourage 
investment  in  P2  measures. 

The  Pollution  Prevention  Act  of  1990 
establishes  a  hierarchy  for 
environmental  protection  (source 
reduction,  reuse,  recycle,  treat,  store  and 
dispose]  with  P2  as  the  preferred 
approach.  As  the  hierarchy 
acknowledges,  P2  approaches  are  not 
attainable  in  all  instances.  In  the 
discussion  that  follows,  many  of  the 
recommendations  are  relevant  to  P2, 
recycling,  or  other  innovative 
approaches. 

Streamlined  permitting  may  have  an 
important  role  in  fostering  P2.  The  PIT 
is  focusing  on  eliminating  factors  of  the 
permitting  system  that  are  overly  rigid. 


cumbersome,  and  time-consuming. 
These  changes  can  free  up  additional 
resources  for  potential  investments  in 
P2.  Yet.  streamlined  permitting  might 
not  mean  more  pollution  prevention 
unless  we  also  allow  greater  flexibihty, 
and  design  incentives  to  encourage  P2- 
based  activity. 

This  Task  Force  is  emphasizing 
incentives  for  P2  because,  as  a  general 
rule,  it  is  in  industry's  interest  to 
prevent  pollution.  Our  goal  is  to  create 
permitting  incentives  and  eliminate 
barriers  for  industry'  to  do  what  is 
largely  in  their  own  best  interest. 

The  following  Task  Force 
recommendations  present  approaches 
for  forging  the  necessary  connection 
between  more  efficient  permitting  and 
real  progress  in  preventing  pollution. 

B.  Task  Force  Recommendations 

1.  Link  Performance-Based  Permitting 
With  Facility-Based  Permitting, 
Consolidation  of  Permitting 
Requirements,  and  Cross-Media 
Permitting 

The  Task  Force  recommends  that  EPA 
and  state,  tribal  and  local  permitting 
authorities  use  performance-based 
permitting  as  a  means  of  achieving 
greater  flexibility.  By  performance-based 
permitting,  the  Task  Force  means 
permitting  which  recognizes  that  a 
standard  containing  a  numeric  level 
does  not  automatically  dictate  which 
technology  facilities  are  to  use.  On  the 
rule  development  side,  this  means 
wTiting  standards  that  set  numeric 
levels  where  possible  and  appropriate. 
Many  EPA  technology-based  rules  have 
in  fact  been  written  that  way.  This  is 
because  "technology-based"  is  short- 
hand for  a  rule  that  sets  a  standard  at 
the  niuneric  level  at  which  the 
referenced-technology  performs.  The 
reference  technology  is  determined  by 
the  type  of  standard  being  set.  such  as 
best  demonstrated  available  technology. 

What  is  key  is  how  "technology- 
based"  rules  are  interpreted  by  permit 
wTiters.  Often,  they  interpret  the  rules  as 
requiring  the  use  of  the  referenced 
technology.  To  avoid  this,  EPA 
rulemakings  should  explicitly 
acknowledge  that  permit  wTiters  are 
authorized  to  evaluate  technologies 
other  than  the  referenced  technology. 
Flexibility  is  needed  to  allow  facilities 
to  use  innovative  approaches  that 
prevent  pollution  and  achieve  greater 
emission  reductions  across  media. 
Flexibility  would  not  be  allowed  to 
compromise  environmental  protection, 
since  the  permit  writer  would  still  have 
to  be  satisfied  that  the  permit  applicant 
could  meet  the  performance  standard  in 
question. 
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It  IS  key  to  recognize  that  permit 
wTiters  are  generally  burdened  with 
heavy  case  loads,  and  that  it 
substantiallv  increases  their  burden  if 
they  must  regularly  evaluate  alternative 
technologies  to  determine  whether  they 
perform  at  a  level  equivalent  to  that  of 
the  standards  reference  technoiogv". 
Making  it  easier  for  permit  writers  to 
evaluate  alternative  technologies  is  a 
task  that  EPA  and  state,  tribal  and  local 
permitting  authorities  need  to  address 
systemically.  Hopefully,  some  of  the 
specific  steps  provided  at  the  end  of  this 
section  will  meet  this  need 

The  steps  in  this  recommendation 
should  provide  the  following 
advantages;  (1)  making  it  easier  for 
facilities  to  use  innovative  technologies 
(often  key  for  P2);  (2)  giving  facilities 
more  latitude  to  explore  P2  approaches; 
and  (3)  giving  facilities  a  greater 
economic  incentive  to  explore  P2 
approaches.  Looking  at  a  facility  as  a 
whole,  rather  than  a  collection  of 
individual  pipes  each  of  which  needs  to 
meet  an  individual  emission  level,  can 
often  provide  significantly  greater 
opportunities  for  preventing  pollution 
and  making  wise  investments  that  yield 
long-term  savings. 

Tne  Task  Force  recommends  that 
EPA,  state,  tribal  and  local  permitting 
authorities  take  steps  to  link 
performance-based  permitting  w\ih 
facility -based  permitting,  consolidation 
of  permitting  requirements  by  industry 
sector,  and  cross-media  permitting. 
These  recommendations  build  on  the 
Administrative  Streamlining  Task 
Force's  recommendation  for  flexible 
permitting.  It  is  important  to  note  that 
the  focus  here  is  on  farihty-based 
permitting,  and  not  company-based, 
which  is  a  different  issue. 

These  steps  are  also  in  line  with  the 
alternatives  being  explored  in  a  host  of 
new  EPA  initiatives,  including  severed 
prioritv  projects  of  the  Administration's 
program  to  reinvent  environmental 
regulation.  Project  XL,  and  alternative 
strategies  for  lndustr^^  sectors, 
communities,  and  federal  agencies,  can 
address  a  combination  of  facility -based 
permitting  and  cross-media  permitting 
issues;  consolidating  federal  air  rules  for 
the  chemical  industr.  will  be  a  test  case 
for  consolidation.  Demonstration 
projects  in  multi-media  permitting,  as 
led  by  the  Pollution  Prevention  Policy 
Staff  are  expected  to  produce  several 
multi-media  P2-oriented  permits  in  the 
next  year.  The  Environmental 
Technology  Initiative's  (ETI's) 
Innovative  Technology  Permitting 
Program,  being  implemented  by  the 
Office  of  Policy,  Plaiming  and 
Evaluation,  is  currently  advancing  over 
two  dozen  projects  designed  to 


eliminate  barriers  to  technology 
innovation  in  the  permitting  process.  In 
addition.  ETI's  Environmental 
Technology  VenficaUon  Program,  Oemg 
implemented  by  the  Office  of  Research 
and  Development,  will  soon  begin 
providing  credible  performance 
information  on  more  cost  effective 
innovative  technologies. 

Based  on  the  foregoing,  the  Task 
Force  recommends  the  following: 

a.  The  concepts  of  this  first 
recommendation  should  be 
incorporated  into  CSl.  Project  XL,  ETI, 
and  multi-media  permitting.  PIT 
members  should  work  with  these 
initiatives  to  help  achieve  the 
implementation  of  these  concepts, 

b.  As  Regional  offices  dismvest  from 
oversight  of  state  permit  programs,  they 
should  collaborate  with  state,  tribal,  and 
local  permitting  authorities  in  assessing 
relevant  P2  techniques,  where 
appropriate, 

c.  To  the  extent  possible,  subsequent 
EPA  rulemakings  should  expUcitly 
acknowledge  that  permit  writers  are 
authorized  to  exercise  their  judgment  in 
establishing  performance-based 
limitations  based  on  the  technology 
referenced  in  the  development  of  the 
regulatory  standard.  For  example,  in  the 
NPDES  program,  the  permitting 
authority  does  not  approve 
technologies.  The  permit  writer 
prepares  a  permit  which  includes 
limitations  and  conditions,  and  it  is  up 
to  the  facility  to  determine  how  they 
will  meet  the  permit  limits. 

d.  Examine  what  steps  would  be 
necessary  to  move  towards 
institutionalizing  some  of  the 
approaches  described  above  in  core  EPA 
programs.  This  should  be  undertaken  by 
a  PIT  workgroup. 

e.  State  permitting  authorities  should 
use  the  results  of  the  Environmental 
Technology  Verification  Program  or 
similar  state  programs  to  reduce  the 
need  for  testing  and  indepth  engineering 
review  during  permitting. 

2,  Create  industry-Sector  Inventories  of 
Regulatory  Thresholds  for  Permitting 

The  Task  Force  recommends 
developing  a  public  inventory  of 
existing  federal  regulatory  thresholds  for 
permitting  requirements  on  an  industry- 
by-industry  basis.  Specifying  the 
thresholds  would  help  facilities  to 
assess  the  costs  and  benefits  of  going 
below  the  thresholds  and  opting  out  of 
the  permitting  system.  The  Task  Force 
believes  that  in  most  instances  the 
savings  achievable  by  getting  out  of  the 
permitting  system  would  more  than 
offset  the  investments  needed  to  get 
releases  below  thresholds. 


Data  in  this  inventory  could  serve  as 
a  reference  point  for  discussions 
between  communities  and  local 
facilities  about  financial  incentives  for 
using  pollution  prevention  approaches. 
Mutual  discussions  could  more  easily 
be  tied  to  the  financial  incentives  for  a 
facihty  to  reduce  releases  to  a  level 
where  permitting  is  reduced  or 
unnecessary,  and  outcomes  that  could 
represent  cost  savings  to  the  facility. 

TTie  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  in  EPA  is  piloUng 
this  approcuih  for  the  metal  finishing 
indtistry,  which  is  comprised  mainly  of 
small  to  medium-sized  businesses. 
Since  industry  faces  federal  and  state 
regulations,  OPPT  will  try  to  include 
key  state  regxilatory  requirements,  tbo.  If 
it  appears  that  some  opportunities  for 
getting  below  certain  thresholds  bear 
more  promise  than  others,  EPA  would 
emphasize  those  opportunities  most 
likely  to  result  in  success. 

EPA  recognizes  that  some  explanaticm 
about  possible  permit  variances  or 
exemptions  wiU  be  needed  in  an 
industry-sector  inventory.  In  some 
instances,  for  example,  emissions 
trading  is  allowed,  and  a  facihty  may 
have  legitimately  purchased  an 
emissions  trading  credit.  EPA  will  need 
to  provide  sufficient  explanation  so  that 
users  of  the  inventory  v^U  find  its  data 
relevant  and  meaningful  to  their  own 
appUcations. 

■To  be  clear,  the  scope  of  an  inventory 
will  be  hmited  to  linking  permitting 
thresholds  with  the  economic  incentives 
for  getting  below  thresholds.  It  will  not 
provide  facility-specific  information  or 
health/environmental  effects  data. 

The  Task  Force's  specific 
recommendations  are: 

a.  OPPT  should  develop  a  pilot 
inventory  for  an  industry  sector,  such  as 
metal  finishing  (this  effort  has  already 
started). 

b.  OECA  is  developing  additional 
sector  notebooks  and  is  exploring  the 
possibility  of  expanding  the  existing  18 
notebooks  to  include  information  to 
assist  in  determining  compliance  costs. 
OECA,  with  support  from  the  Program 
offices,  should  continue  to  explore  the 
type  and  extent  of  compliance  cost 
information  that  can  and  should  be 
included  in  the  sector  notebooks. 

3.  Explore  Offering  Alternative 
Emission^Tracking  in  Exchange  for 
Using  P2  Practices 

The  Task  Force  recommends  that  EPA 
explore  whether  an  alternative 
emissions  tracking  approach  could  be 
offered  in  exchange  for  a  facility 
commitment  to  use  P2  practices  to 
achieve  compUance  in  whole  or  in  part. 
Federal  permitting  requirements 
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generally  require  facilities  to  monitor 
releases  (using  EPA-approved 
methodology)  and  report  this  data  to 
regulatory  agencies.  .\n  alternative 
approach  would  be  to  allow  a  facility  to 
use  third-partv  auditors  to  convert  its 
proprietarv  process  control 
measurements  into  release  data  that 
would  be  reported  to  EPA  as  public 
data 

A  primary  reason  EPA  is  interested  in 
this  approach  is  that  using  process  data 
encourages  facilities  to  find 
opportunities  for  pollution  prevention. 
Second,  it  may  provide  communities 
with  significantly  more  reliable  data  on 
facility  emissions  in  their  communities. 
Third,  there  may  be  a  significant 
economic  incentive  for  industry  to 
avoid  the  cost  of  expensive  monitoring 
equipment. 

The  recommended  approach  is 
basically  an  equivalent  alternative  to 
current  monitoring  requirements. 
(Reducing  monitoring  requirements  is 
beyond  the  scope  of  this  particular 
recommendation.)  The  Task  Force 
acknowledges  that  EPA  would  need  to 
venfy  P2  commitments  made  in. 
exchange  for  using  this  alternative. 

EP.-K  recognizes  that  there  are  some 
concerns  about  whether  the  public 
would  have  confidence  in  this 
recommended  approach  One  concern  is 
that  industry  consultants  might  lack 
credibility  with  local  communities.  The 
kev  difference  in  what  the  Task  Force  is 
proposing  is  that  industry  would  not 
pay  a  third-party  auditor  directly.  The 
apt  analogy  is  the  third-party  auditor 
system  used  in  this  country  for 
accrediting  laboratories.  Labs  pay  a  non- 
profit organization  for  the  services  of  the 
third-party  auditors.  The  auditor's 
sponsonng  organization  (the  non-profit) 
has  an  overriding  interest  in 
maintaining  the  integrity  and 
independence  of  their  auditors,  because 
a  biased  auditor  reflects  badly  on  the 
organization  and  the  entire  accreditation 
system 

Third-party  auditors  would  have  to  be 
trained  and  accredited  by  an  accrediting 
organization.  Among  other  things,  they 
would  probably  need  to  be  trained  in 
knowing  what  kind  of  data  to  get  from 
facilities,  and  learning  the  calculations 
to  perform  to  convert  faciUty  process 
data  into  reportable  emissions  data. 
Given  the  great  diversity  of  American 
industry,  this  may  be  an  idea  that  could 
be  piloted  on  an  industry-sector  basis. 

The  Task  Force  recommends  the 
following  specific  steps: 

a.  .A  PIT  workgroup  should  consult 
with  the  project  team  for  piloting  third- 
party  audits  for  industry  compliance 
(one  of  the  President's  25  initiatives  for 
reinventing  environmental  regulation) 


to  further  investigate  the  viability  of  this 
approach. 

b.  This  PIT  workgroup  should  also 
explore  potential  overlap  with 
International  Organization  for 
Standardization  (ISO)  14000  efforts. 

4.  Share  P2  Data  With  Permit 
Applicants  and  Affected  Communities, 
and  Give  Basic  P2  Training  to  Permit 
Writers 

The  Task  Force  recommends  that  EPA 
and  state,  tribal  and  local  permitting 
authorities  share  P2  data  with  permit 
applicants  and  affected  communities, 
and  give  basic  P2  training  to  permit 
writers.  Both  of  these  ideas  would 
provide  a  way  for  P2  to  be  emphasized 
up-front  in  the  permitting  process 

Most  permit  writers  are  at  the  state, 
tribal,  and  local  level  and  face 
workloads  that  are  generallv  pertreived 
as  heavy.  To  date,  their  experience  with 
P2  has  ranged  from  no  involvement  to 
personal  commitment  to  P2,  with  lack  of 
time  and  knowledge  often  being  cited  as 
barriers  to  their  promoting  P2. 

Despite  this  perception  about  the 
difficiilty  permit  writers  face  in 
promoting  P2,  a  recent  survey  of  permit 
writers  in  northeastern  states  conducted 
by  the  Northeast  Waste  Management 
Officials'  Association  (NEWMOA) 
indicates  the  vast  majority  of  those 
surveyed  wanted  P2  training.  They  said 
they  wanted  training  in  when,  how,  and 
where  they  can  use  P2  directly  in  their 
jobs,  and  under  what  authority  they  can 
act.  NEWMOA  is  piloting  a  P2  training 
for  permit  writers,  based  on  a  review  of 
many  permits  where  P2  has  already 
been  incorporated.  Efforts  such  as 
NEWMOA 's  could  serve  as  a  model  for 
training  in  other  parts  of  the  country, 
and  could  be  tailored  according  to  the 
permitting  authority  and  regional  needs. 

At  a  minimum,  permit  vvrriters  could 
serve  as  a  reference  for  faciUties  on 
where  to  turn  (such  as  local  technical 
assistance  centers)  for  P2  information.  It 
is  key  that  they  have  a  baseline  of 
information  about  P2  concepts  and 
appreciate  the  value  of  sharing  P2  data 
with  facilities.  Training  could  most 
effectively  be  offered  at  the  state  and 
EPA  regional  level.  EPA,  in  consultation 
with  states,  tribes  and  local  permitting 
authorities,  should  evaluate  whether  P2 
reference  materials  need  to  be 
developed  and  sent  to  permit  appUcants 
and  made  available  to  the  public. 

The  Task  Force  recommends  that 
pollution  prevention  be  made  part  of  the 
core  training  for  permit  writers  being 
advocated  by  the  PIT  Training  Task 
Force.  Stakeholders  have  suggested  that 
P2  training  should  also  be  given  to 
enforcement  and  regulatory  personnel. 


5.  Develop  Permit  Conditions  To 
Accommodate  the  Possibility  That 
Iimovative/P2  Technologies  Mav  Not 
Perform  as  Expected  or  May  Take 
Longer  To  Achieve  Compliance 

The  PIT  recommends  that  permit 
writers  across  all  media  programs  be 
encouraged  to  work  with  the  regulated 
community  to  incorporate  iimovative/ 
P2  technologies  within  the  terms  and 
conditions  of  the  permit.  The  PIT 
recognizes  that  innovation  may  result  in 
a  longer  compliance  schedule  as 
compared  with  traditional  permit 
options.  However,  carefully  constructed 
compliance  schedules  could  assist 
members  of  the  regulated  community  to 
accurately  assess  their  compliance 
obligations.  The  permit  could  also 
include  a  fall-back  position,  specifying 
future  actions,  if  the  innovative/P2 
technology  does  not  meet  permit  limits. 
As  the  terms  of  the  permit  are  those 
which  are  legally  enforceable,  and  given 
the  permit-as-a-shield  doctrine,  the 
notion  of  enforcement  as  a  barrier  to 
innovative/P2  technologies  should  be 
alleviated. 

6.  In  All  General  Permits  and  Permits- 
by-Rule,  Include  Language  That 
Explains  the  Preference  for  Using  P2 
Approaches  and  the  Potential  Economic 
Benefits  of P2 

The  Task  Force  recommends  that  EPA 
and  state,  tribal  and  local  permitting 
authorities  incorporate  language  in  all 
general  permits  and  permits-by-rule  that 
explains  the  envirorunental 
management  hierarchy  (source 
reduction,  reuse,  recycle,  treat,  store  and 
dispose),  the  preference  for  using  P2  to 
achieve  compliance,  and  the  potential 
economic  benefits  associated  with  P2.  If 
there  are  differences  between  EPA's  and 
a  state,  tribal  or  local  permitting 
authorities'  hierarchy,  the  permitting 
authority  could  list  both. 

Individual  permits  are  not  included  in 
this  recommendation  because  it  is 
recognized  that,  in  these  cases,  major 
opportunities  for  P2  can  be  identified 
while  the  permit  conditions  are  being 
developed — before  permit  issuance. 
Therefore,  for  individual  permits,  it 
would  be  better  to  put  this  type  of 
language  up-front  in  the  process,  such 
as  in  permit  call-in  letters  or  model 
permit  applications  used  in  the  RCRA 
program.  Also,  implementing 
recommendation  4  would  encourage 
including  P2  up-front  in  the  process  of 
preparing  individual  permits. 

It  is  recommended  that  a  PIT 
workgroup  develop  sample  language 
and  make  it  available  for  distribution 
through  core  training  sessions  for  permit 
writers.  The  workgroup  should  include 
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permit  writers  from  the  Regions  and 
state,  tribal  and  local  permitting 
agencies. 

Training  Task  Force 

Recommendations 

Background 

The  National  Performance  Review 
Team  for  Permit  Streamlining  identified 
training  for  permit  professionals  as  a 
priority.  Their  specific  recommendation 
included  the  following  suggestions: 
establish  an  EPA  Permits  Institute, 
require  State/Federal  peiroit 
professionals  to  complete  core 
ciuTiculum,  review  permit 
organizational  staffing  for  appropriate 
skills  mix  and  provide  financial/other 
incentives  and  awards  to  permit 
professionals.  In  addition  to  these 
specific  proposals,  training  was  also 
highlighted  under  the  category  of 
"Increasing  Access  to  Permitting 
Information."  Suggestions  under  this 
category  discussed  training  for  the 
public  and  applicants.  Specific 
recommendations  included:  draft  clear, 
understandable  guidance  manuals  for 
states,  tribes,  local  authorities, 
appUcants  and  the  general  public;  and 
hold  periodic  training  workshops  in 
conjunction  with  state  associations, 
trade  associations  and  citizens'  groups. 
The  PITs  Training  Task  Force  chose  to 
address  training  broadly  to  include  the 
regulated  community,  public  and  permit 
professionals. 

Overview 

Effective  environmental  permitting 
reUes  upon  effective  transmittal  and  use 
of  information  by  all  interested  parties. 
State,  tribal,  local  and  EPA  permit 
writers  need  information  of  the  specific 
characteristics  of  the  facilities  being 
permitted,  and  need  knowledge  of  the 
applicable  statutes  and  regulations.  The 
regulated  community  also  needs 
information,  in  particular  of  the 
permitting  process  and  how  regulators 
use  their  information.  Citizens  and 
environmental  groups  also  need  to 
know  the  permitting  process  in  order  to 
effectively  participate  in  the  permitting 
process. 

The  lack  of  information  leads  to 
several  problems.  Delays  in  completing 
permits  occur  if  permittees  and  citizens 
do  not  understand  the  permitting 
process  and  use  the  appeals  process  to 
delay  issuance  until  they  are  satisfied 
they  fully  understand  all  provisions  of 
the  permit,  including  how  each 
provision  was  developed. 
Inconsistencies  between  permits,  that 
should  be  similar,  occur  if  permit 
vmters  do  not  understand  the  basis  and 


reason  of  the  underlying  regulations  or 
do  not  know  of  applicable  guidance. 

Recommendations 

In  order  to  provide  the  necessary 
information  to  EPA,  state,  tribal  and 
local  permit  writers,  the  regulated 
community,  and  citizens  and 
envirormiental  groups,  the  Task  Force 
recommends  four  actions. 

1 .  Provide  infonnation  to  the 
regulated  community  and  others.  The 
Task  Force  recommends  that  EPA 
national  Program  offices  use  a  series  of 
informational  tools  to  educate 
permittees  and  citizens  about  the  permit 
process.  Specific  tools  to  be  used  or 
developed  are: 

a.  Using  the  Internet,  trade 
associations  and  small  business 
development  centers  to  announce 
training  opportunities  and  distribute 
training  materials.  The  announcement 
should  include  an  explanation  of  the 
contents  of  the  training.  Program  offices 
should  also  coordinate  to  standardize 
and  post  these  announcements  and 
develop  and  implement  a  program  to 
educate  the  public  on  the  permitting 
process  using  tools  such  as:  press 
releases,  infomercials,  radio/TV 
announcements  and  commercials. 

b.  Development  of  a  generic  fact  sheet 
which  summarizes  a  new  permitting 
project  in  plain  English  and  may  be 
used  as  a  tool  to  explain  to  interested 
parties  the  permitting  action.  The 
Program  offices  should  coordinate  in  the 
development  of  these  fact  sheets  to 
achieve  as  much  consistency  in  format 
and  information  provided  as  possible. 
After  the  generic  fact  sheet  is  developed, 
all  permitting  authorities  should 
prepare  a  fact  sheet,  following  the 
model,  as  part  of  the  permitting  process. 

c.  Develop  a  clearinghouse  of  existing 
model  permitting  applications  and 
instructions  (this  should  be 
accomplished  in  cooperation  with  state, 
tribal,  and  local  associations).  In 
addition,  the  Program  offices  should 
request  the  permitting  authorities, 
especially  if  EPA,  to  use  "plain  English" 
instructions  with  application  forms  and 
to  include  a  single  point  of  contact  (see 
Administrative  Streamlining  Task  Force 
report). 

2.  Provide  information  on  every  new 
significant^  rule.  The  Task  Force 
recommends  the  development  and  use 
of  a  series  of  informational  tools  to 
educate  Regional,  state,  tribal,  and  local 
permitting  authorities,  permittees,  and 
citizens  about  the  requirements  and 


*  A  significant  permitting  rule  should  be 
determined  by  considering  its  environmental 
imp>acts,  community  concerns,  and/or  complexity 
of  the  regulated  facilities. 


reasons  for  new  rules.  Specific  actions 
are: 

a.  Program  offices  should  prepare,  as 
part  of  regulatory  development  for 
significant  rules,  a  package  of 
information  which  explains  the  new 
requirements,  including  information 
aboyt  permitting  and  any  implementing 
guidance.  The  information  package 
should  contain  materials  targeted  to 
different  audiences,  the  regulated 
commimity,  the  permitting  authorities 
and  the  public  and  provide  contacts  for 
additional  information.  This  package  of 
information  must  be  available  at  the 
time  of  promulgation  (e.g.,  via  Internet). 
Include  in  the  Federal  Register 
information  about  the  availability  of  this 
material. 

b.  A  PIT  workgroup  (including 
representatives  from  program  offices) 
should  develop  a  standardized  fact 
sheet  format  to  be  used  with  each  new 
significant  rule.  Once  developed,  the 
Program  offices  should  use  this  format 
for  transmitting  information  about  each 
new  significant  rule  either  electronically 
(e.g.,  Internet)  and/ or  via  mailing  lists. 

3.  Define  and  provide  training  on  core 
skills  and  knowledge  needed  to  issue 
permits.  The  Task  Force  has  developjed 
the  core  skills  and  knowledge  that  are 
recommended  for  permit  writers  to  be 
effective  in  their  jobs.  The  Task  Force 
recommends  that  the  Administrator 
endorse  a  training  program  for  permit 
writers,  including  the  core  curriculum 
for  permit  writers  (listed  below).  This 
will  require^e  commitment  of 
resources  to  develop  the  training  and 
travel  funds  to  attend  the  training.  A  PIT 
workgroup  (comprised  of 
representatives  from  each  Program 
office)  should  take  the  lead  in  designing 
the  training  program.  States,  tribes,  and 
local  permitting  authorities  should 
participate  on  the  workgroup.  Each 
Program  office  also  needs  to  identify  the 
additional  media  specific  knowledge 
which  would  be  necessary  for  that 
program.  All  training  should  be  made 
available  to  interested  parties,  both 
internal  and  external  to  EPA.  Examples 
of  these  core  skills  and  knowledge 
include; 

•  the  need  and  purpose  of  permits, 

•  factors  that  comprise  an  enforceable 
permit, 

•  applicable  parts  of  the  environmental 
statutes, 

•  when  a  permit  application  is 
complete, 

•  pollution  prevention  and  innovative 
technology, 

•  waste  management  hierarchy, 

•  development  of  permit  conditions, 

•  pubhc  speaking  and  communicating 
with  different  audiences. 


41278 


Federal  Re'^isfer  /  Vol.  61,  No.  153  /  Wednesday.  Aum 


1996 


Nonres 


1996 


UMI 


•  '.'chnical  writing, 

•  sensitivity  (understanding  needs  of 
stakeholders), 

•  environmental  justice, 

•  holistic  view  of  permitting — multi- 
media/coordination of  permits,  and 

•  training  on  the  new  permitting 
approach  (if  adopted). 

4.  Store  and  provide  critical 
knowledge.  The  Task  Force  has 
identified  a  series  of  tools  to  better 
provide  \s  -••■:.  guidance  £ind 
arriinviUtcU  permitting  office 
t  vjt'ntnce  to  Regions,  states,  tribes, 
local  authorities,  permittees,  and 
citizens.  The  Task  Force  recommends 
that  the  national  Program  offices 
develop  these  tools  and  make  them 
available  as  needed.  These  tools  are: 

a.  Provide  electronically  (Internet)  an 
index  and  synopsis  of  guidance 
documents.  F  r  Kxample,  the  Office  of 
S<.!id  \V,mt.  hds  rhe  RCRA  Permit  Policy 
C.juipeii.;;  un.  a  iiich  contains  guidance 


on  important  RCRA  permit  policies  an  i 
procedures.  It  is  updated  annually  and 
is  available  electronically  through  the 
Internet. 

b.  Creation  of  EPA  subject-based  work 
groups,  for  example  to  coordinate 
issuance  of  combustion  permits  between 
the  Air,  RCRA  and  TSCA  programs.  To 
assist  in  the  development  of  the  subject 
based  work  groups,  the  Regions  should 
establish  regional  multi-media  permit 
coordination  work  ^oups.  These 
specific  work  groups  should  focus  on 
implementing  more  organized  permit 
"quality  control"  (e.g.,  collecting, 
storing  and  disseminating  EPA,  state, 
tribal,  local  agencies,  and  permit  writers 
appeal  issues  (major  and  minor)  and/or 
other  issues  that  have  an  impact  on  the 
effectiveness  and  enforceability  of 
permits).  CSI  is  exploring  this  and  other 
options  to  streamline  and  improve 
environmental  permitting. 


;,  Establishing  quasi-independent 
permit  review  teams  to  assure  the 
issuance  of  quality  permits.  The  review 
teams  may  consist  of  representatives 
fi-om  the  above-mentioned,  subject- 
based  work  groups.  The  review  teams 
would  evaluate  significant  permitting 
actions  '  to  assure  all  aspects  of  the 
permitting  process  were  addressed 
(environmental  justice,  pollution 
prevention,  public  notice/hearing,  and 
understandable  compliance  terms).  In 
FY-96,  the  permit  review  team  and  a 
state  volunteer  should  conduct  a  pilot  to 
assess  the  effectiveness  of  the  permit 
review  team. 


Billing  code  556&-40-P 


^  A  significant  permitting  action  should  be 
determined  by  considering  the  environmental 
impacts,  community  concerns,  and/or  complexity 
of  the  facility  being  permitted. 
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ATTACHMENT    2 : 

AUTHORIZED    &    DELEGATED    PERMIT    FP.OGRAMS 
PROPOSED    UNIFORM    PERMITTING    PROCESS    *^'^^ 
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•  Dppc-t  jr  '  •    es   c    - (xji,  —  erne- *    'jr    D*x.    -    oa"    .   f^gt-an. 

(1)  TiDP   ''aines   car    De   ^a   »i»c  .■■-   -iL'ja      cc^"s?nt,    or    i*    SDc'.'cant   is  unresponsive. 

(2)  Procedure   -c   aoc .  »    tc   a;      D'-jc;-arrs   cxcpc:    siting. 

(3)  Ma  0'  c-c  p<:-s     ece  ve  'v       out     ;   w    :  Mt'or  ootx-jnity.     They  are  the  projects  most  likely  to  have 
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ev     er'?5?^r  T-'-'nal  or  no  envirofwiental   threat. 

■  :>r     s   5e*e'-rT  K-;  to  be  coaplete,  or  when  draft  permit 


MINOR 
PROJECTS  (4) 

T 

15 
DATS 


45 

DAYS 


|FR  Doc.  96-19962  Filed  8-^-96;  8:45  am) 

BH  UHC,  CODE  6560--«>-C 


VOL 


•■•''nt^'A' 


1996 


UMI 


w  ■■  M 

S        3         S 
— I     ■      -^ 


Wednesday 
August  7.  1996 


Part  VII 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Parts  m   and   115 
Regulatory  Reinvention.  Certification  ano 
Funding  of  State  and  ^oca!  Fair  Housing 
Enforcement  Agencies.   Final  Rule 


41282     Federal  Register  /  Vol.  61,  No.  153  /  Wednesday.  August  7,  1996  /  Rules  and  Regulations 


ISS 


AG 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  111  and  115 
[Docket  No.  FR-3322-F-02] 
RIN  2529-AA60 

Office  Of  the  Assistant  Secretary  for 
Fair  tHousing  and  Equal  Opportunity; 
Regulatory  Reinvention;  Certification 
and  Funding  of  State  and  Local  Fair 
Housing  Enforcement  Agencies 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
action:  Final  rule. 

summary:  On  February  28.  1996  (61  FR 
7674).  HUD  published  for  public 
comment  an  interim  rule  streamlining 

Its  regulations  governing  the 
certification  and  funding  of  State  and 
local  fair  housing  enforcement  agencies. 
Previously,  the  requirements  for 
substantially  equivalent  certification 
and  participation  in  the  Fair  Housing 
Assistance  Program  had  been  set  forth 
in  different  parts  of  title  24.  The 
February  28.  1996  interim  rule 
consolidated  these  regulations,  thus 
providing  all  necessary  requirements  in 
a  single  part  and  eliminating 
redundancy  from  title  24.  This  rule 
finalizes  the  policies  and  procediu«s  set 
forth  in  the  February  28.  1996  interim 
rule  and  takes  into  consideration  the 
public  comments  received  on  the 
interim  rale.  Further,  this  rule  removes 
from  title  24  the  urmecessarily  codified 
preamble  to  the  final  rule  implementing 
the  Fair  Housing  Amendments  Act  of 
1988 

EFFECTIVE  DATE:  September  6.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Marcelia  Brown,  Director,  Fair  Housing 
.Assistance  Program  Division,  Office  of 
Fair  Housing  and  Equal  Opportimity, 
Room  5216.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S\V,  Washington,  DC  20410,  telephone 
(202)  708-0455.  (This  is  not  a  toll-free 
number.)  Hearing-  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  The  February  28,  1996  Interim  Rule 

The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  (the  Act)  provides  that 
whenever  a  complaint  alleges  a 
discriminatory  housing  practice,  arising 
in  the  jurisdiction  of  a  State  or  local 
agency  which  has  been  certified  by  the 
Secretary  under  section  810(f)  of  the 


Act,  HUD  shall  refer  the  complaint  to 
that  State  or  local  agency.  HUD  has 
implemented  section  810(f)  at  24  CFT? 
part  115,  which  establishes  the  criteria 
the  Secretary  will  utilize  to  certify  State 
and  local  fair  housing  enforcement 
agencies. 

Section  817  of  the  Act  provides  that 
the  Secretary  may  reimburse  State  and 
local  fair  housing  enforcement  agencies 
which  assist  the  Secretary  in  enforcing 
the  Act.  HUD-has  implemented  section 
817  at  24  CFR  part  111,  which  sets  forth 
the  requirements  for  participation  in  the 
Fair  Housing  Assistance  Program 
CFHAP).  Through  the  FHAP,  HUD 
provides  assistance  to  certified  State 
and  local  fair  housing  enforcement 
agencies.  This  assistance  is  designed  to 
provide  support  for  complaint 
processing,  training,  technical 
assistance,  data  and  information 
systems,  and  other  fair  housing  projects. 

On  February  28, 1996  (61  FR  7674), 
HUD  published  for  pubUc  comment  an 
interim  rule  streamlining  its  regulations 
governing  the  certification  and  funding 
of  State  and  local  fair  housing 
enforcement  agencies.  Specifically,  the 
rule  consoUdated  parts  111  and  115. 
This  consohdation  permitted  HUD  to 
provide  all  necessary  requirements  for 
"substantially  equivalent"  certification 
and  FHAP  participation  in  a  single  part. 
The  February  28,  1996  interim  rule 
described  in  detail  the  amendments 
made  to  24  CFR  parts  111  and  115. 

n.  This  Final  Rule 

This  rule  finalizes  the  policies  and 
procedures  set  forth  in  the  February  28, 
1996  interim  rule  and  takes  into 
consideration  the  pubUc  comments 
submitted  on  the  interim  rule.  The 
public  comment  period  on  the  interim 
rule  expired  on  April  29,  1996.  Two 
comments  were  received. 

This  final  rule  makes  three  changes  to 
the  interim  rule  in  response  to  public 
comment.  First,  the  final  rule  • 
establishes  a  180-day  limit  on 
suspensions  based  on  changes  in  the 
law.  Fmlher,  this  final  rule  references 
the  non-regulatory  procedures  which 
require  that  HUD  provide  an  agency 
with  notice  and  an  opportimity  to 
respond  before  suspension.  The  rule 
also  clarifies  the  definition  of  "covered 
multifamily  dwelUngs"  set  forth  in  the 
February  28, 1996  interim  rule.  Section 
in.  of  this  preamble  presents  a  summary 
of  the  significant  issues  raised  by  the 
public  commenters  on  the  February  28, 
1996  interim  rule,  and  HUD's  responses 
to  these  comments. 

In  addition  to  the  revisions  made  in 
response  to  pubUc  comment,  HUD 
determined  it  was  necessary  to  make 
several  other  changes  to  the  interim 


rule.  First,  this  final  rule  clarifies  that  an 
enforcement  agency  may  not  receive 
Special  Enforcement  Effort  (SEE)  funds 
if  it  is  currently  on  a  Performance 
Improvement  Plan  (PIP),  or  if  it  has  been 
suspended  during  the  fiscal  year  in 
which  SEE  funds  are  sought.  This  rule 
also  clarifies  that  HUD  may  partially 
reimburse  reinstated  agencies  for  cases 
processed  during  the  suspension  period. 
Further,  the  final  rule  makes  two 
amendments  which  will  benefit 
enforcement  agencies  by  providing  HUD 
with  greater  fiexibility.  Section  FV.  of 
the  preamble  details  these  changes  to 
the  February  28,  1996  interim  rule. 

Additionally,  this  rule  removes  the 
urmecessarily  codified  preamble  to  the 
January  23,  1989  final  rule  {54  FR  3232) 
implementing  the  Fair  Housing 
Amendments  Act  of  1988  (42  U.S.C. 
3601  et  seq.).  This  preamble  is  codified 
in  title  24  as  appendix  I  to  subchapter 
A  of  chapter  I.  The  preamble,  although 
It  provides  helpful  information  to 
readers,  is  readily  available  through 
other  means  and  does  not  merit 
inclusion  in  the  CFR.  The  removal  of 
this  codified  preamble  will  assist  in 
HUD's  efforts  to  streamline  the  contents 
of  title  24. 

in.  Discussion  of  the  Public  Comments 
on  the  February  28,  1996  Interim  Rule 

A.  The  Suspension  and  Withdrawal  of 
Certification  Provisions  Should  be 
Revised 

Comment.  Section  115.211  provided 

that  HUD  would  suspend  an 
enforcement  agency's  certification  if 
HUD  had  reason  to  believe  that:  (1)  A 
change  in  law,  regulation,  or  procedure 
had  limited  the  effectiveness  of  the 
agency  to  enforce  its  fair  housing  law  or 
ordinance;  or  (2)  the  enforcement 
agency's  performance  did  not  comply 
with  24  CFR  part  1 15.  If  HUD's 
subsequent  review  demonstrated  that 
the  agency  no  longer  complied  with  the 
requirements  of  part  115,  HUD  would 
withdraw  the  agency's  certification. 
Section  115.212  set  forth  the  procedures 
governing  withdrawal  of  certification. 
One  of  the  commenters  was  strongly 
opposed  to  §§115.211  and  115.212.  The 
commenter  believed  the  conditions 
triggering  suspension  were  vague  and 
might  lead  to  arbitrary  suspensions. 
Further,  the  commenter  suggested  that 
§  115.211  be  revised  to  require  that  HUD 
provide  an  agency  with  notice  and  an 
opportunity  to  respond  before 
suspension.  This  commenter  also 
recommended  that  HUD  establish  a  time 
limit  on  suspensions  based  on  changes 
in  the  law.  The  commenter  noted  that 
the  interim  rule  imposed  a  180-day  limit 
on  suspensions  based  on  the  agency's 
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performance.  This  commenter  believed 
that  HLTD's  administrative  burden 
would  increase  due  to  its  inability  to 
refer  complaints  during  the  suspension 
penod. 

The  commenter  also  questioned  the 
adequacv  of  the  reimbursement 
provisions  at  §  115.211   These 
provisions  allowed  Hl'D  to  reimburse 
formerly  suspended  agencies  for  cases 
processed  dunng  the  suspension  period. 
The'commenter  wrote  that  agencies 
should  also  be  reimbursed  for  lost 
special  grant  funding  and  the  costs  of 
halted  investigations. 

Hl'D  Response  HLT)  disagrees  with 
several  of  the  assertions  made  by  the 
commenter.  For  example,  the  interim 
rule  was  sufficiently  clear  regarding  the 
conditions  which  might  lead  to  an 
agency's  suspension.  Further,  the 
suspension  provisions  wul  not 
necessarily  increase  HLT)  s 
administrative  burden.  HUD  also  notes 
that  agencies  presently  have  a  right  to 
notice  and  an  opportunity  to  respond 
prior  to  suspension  These  rights  are 
outUned  in  non-reguiatory  HUD 
guidance,  which  is  currently  being 
revised  and  updated  However,  HUD 
agrees  that  this  guidance  should  be 
referenced  m  24  CFR  part  115  and  has 
revised  the  intenm  rule  accordingly. 
HUD  has  adopted  another  of  the 
commenter  s  suggestions  by  limiting 
suspensions  based  on  changes  in  the 
law  to  180  days 

The  commenter  s  recommendations 
solely  concerned  the  suspension  and 
withdrawal  of  certification  procedures 
at  §§  115.211  and  115.212.  However. 
HUD  has  also  revised  §  115.208,  which 
governs  interim  certification,  to 
reference  the  non-regulatory  guidance 
and  to  establish  the  180-day  iLtnit.  HUD 
believes  the  issues  raised  by  the 
commenter  are  equally  applicable  to 
agencies  with  interim  certification. 
Further,  these  revisions  are  necessary  to 
create  uniformity  in  the  procedures  for 
interim  certification  and  certification. 

B.  Definition  of  "Covered  Multifamily 
Dwellings"  Was  Confusing 

Comment.  Paragraph  (a)(5)(i)  of 
§  115.201  provided  that  "the  term 
'covered  multifamily  dwellings'  means 
buildings  consisting  of  four  or  more 
units  if  such  buildings  have  one  or  more 
elevators  and  groimd  floor  units  in  other 
buildings  consisting  of  four  or  more 
units."  One  of  the  commenters 
complained  about  the  awkward 
phrasing  of  this  provision.  As  this 
commenter  noted,  the  correct 
interpretation  of  the  word  "and"  is 
imclear.  The  commenter  correctly 
assumed  that  "and"  was  intended  to  be 
the  conjunctive  for  the  two  independent 


meamngs  of  'covered  multifamily 
dwellings  ■  However,  the  word  "and" 
could  easily  be  misinterpreted  to  be  the 
conjunctive  for  the  phrase  "if  such 
buildings  '  The  commenter  suggested 
that  HUD  clarify  the  wording  of  this 
definition 

HUD  Response.  HUD  agrees  with  the 
commenter  Section  804(0(7)  of  the  Act 
provides  a  clear  defiiution  of  the  term 
"covered  multifamily  dwellings." 
Paragraph  (a)(5)  of  §  115.202  required 
that  the  agency's  fair  housing  law  or 
ordinance  "(plrovide  the  same 
protections  as  those  afforded  by  section 
804  *   •   •  of  the  Act."  This  reference  to 
section  804  encompassed  the  statutory 
definition  of  "covered  multifamily 
dwellings."  It  is,  therefore,  imnecessary 
for  the  final  rule  to  set  forth  a  separate 
definition.  Accordingly,  this  final  rule 
simply  removes  24  CFR 
115.202(a)(5)(ii). 

This  final  rule  also  removes 
§  115.202{a)(5)(iii).  The  language  of  this 
provision  was  also  already  encompassed 
in  section  804  of  the  Act.  Specifically, 
the  provision  repeated  the  language  of 
section  804(f)(4),  which  concerns  the 
American  National  Standard  for 
facilities  providing  accessibility  to 
persons  with  disabilities. 

rV'   .additional  Changes  to  the  February 
28,  1996  Intenm  Rule 

A.  Limitation  on  SEE  Fund  Eligibility 

Section  115.305  set  forth  the 
eligibihty  requirements  for  Special 
Enforcement  Efforts  (SEE)  funds.  SEE 
funds  are  awarded  to  enforcement 
agencies  with  proven  experience  and 
capability  in  administering  their  fair 
housing  laws  and  ordinances. 
Accordingly,  paragraphs  (a)(1)  through 
(a)(6)  of  §  115.305  estabUshed  fairly 
strict  eligibility  criteria.  For  example,  24 
cm  115.305(a')(3)  required  that: 

(3)  At  least  ten  percent  of  the  agency's  Cair 
housing  caseload  resulted  in  written 
conciliation  agreements  providing  monetary 
relief  for  the  complainant  as  well  as  remedial 
action,  monitoring,  reporting  and  public 
interest  relief  provisions!. ] 

Another  example  was  provided  by  the 
criterion  set  forth  in  paragraph  (a)(5)  of 
§115.305: 

(5)  The  agency's  administration  of  its  fair 
housing  law  or  ordinance  received 
meritorious  mention  for  its  complaint 
processing  or  other  fair  housing  activities 
that  were  innovativel.) 

As  the  above  examples  illustrate, 
HUD  intends  to  limit  SEE  funding  to 
those  agencies  which  meet  a  high 
threshold  of  eligibility.  Accordingly, 
agencies  which  are  experiencing 
difficulties  in  administering  their  fair 
housing  laws  and  ordinances  are 


ineUgible  for  SEE  funding.  However,  in 
order  to  prevent  any  possible  confusion, 
this  final  rule  amends  §  115.305  to 
clarify  that  an  enforcement  agency  may 
not  receive  SEE  funds  if  it  is  currently 
on  a  Performance  Improvement  Plan 
(PIP),  or  if  its  interim  certification  or 
certification  has  been  suspended  during 
the  fiscal  year  in  which  SEE  fimds  are 
being  sought.  HUD  wishes  to  note  that 
agencies  ineligible  for  SEE  funding  may 
still,  if  otherwise  eligible,  apply  for 
Complaint  Processing  fimds.  and 
Administrative  Cost  funds. 

B.  Partial  Reimbursement  of  Reinstated 
Agencies 

As  discussed  in  section  UI.A.  of  this 
preamble,  the  February  28. 1996  interim 
rule  provided  that  HUD  would 
reimburse  an  agency  for  cases  processed 
during  the  agency's  suspension  period. 
HUD  may  be  unable  to  fully  reimburse 
reinstated  agencies  for  these  costs. 
Accordingly,  this  final  rule  clarifies  that 
HUD  will  provide  full  or  partial 
reimbursement  for  cases  processed 
during  the  period  of  suspension. 

C.  Increased  HUD  Flexibility 

This  final  rule  also  makes  two 
amendments,  designed  to  benefit 
enforcement  agencies,  by  providing- 
HUD  with-greater  flexibility.  The 
February  28.  1996  interim  rule 
mandated  that  HUD  suspend  an  agency 
if  the  conditions  set  forth  in  §§  115.208 
or  115.211  were  satisfied.  HUD  may,  in 
certain  circumstances,  wish  to  postpone 
the  suspension  of  such  an  agency.  The 
interim  rule  denied  this  ability  to  HUD. 
This  final  rule  provides  HUD  with  the 
required  flexibility  by  revising 
§§115.208  and  115.211  to  state  that 
HUD  "may"  suspend  an  agency  if  the 
suspension  conditions  are  triggered. 

TTie  interim  rule  prohibited  the 
reimbursement  of  an  agency  who  was 
suspended  due  to  its  performance  until 
HUD  determined  that  the  agency 
complied  with  the  performance 
standards  in  §  115.203.  However,  in 
certain  cases  speedier  reimbursement  of 
such  agencies  may  be  justified.  This 
final  rule  permits  HUD  to  reimburse 
agencies  prior  to  a  determination  that 
the  requirements  of  §  115.203  are 
satisfied. 

V.  Other  Matters 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consoUdating  and  streamlining 
provisions  and  does  not  alter  the 
environmental  effect  of  the  regulations 
being  amended.  Findings  of  No 
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Significant  Impact  with  respect  to  the 
environment  were  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  142  use.  4332)  at  the  time  of 
development  of  regulations 
implementing  Sections  810(f)  and  817  of 
the  Act  Those  Poindings  remain 
applicable  to  this  rule,  and  are  available 
for  public  inspection  between  7:30  a.m. 
and  5:30  p  m.  weekdavs  in  the  Office  of 
the  Rules  Docket  Clerk.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington,  DC  20410-0500. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official,  under  section  6(a) 
of  Executive  Order  12612.  Federalism, 
has  determined  that  the  policies 
contained  in  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  final  rule 
merely  consolidates  in  a  single  part  the 
requirements  for  "substantially 
equivalent  '  certification  and 
participation  in  the  FHAP.  It  effects  no 
changes  in  the  current  relationships 
between  the  Federal  government,  the 
States  and  their  political  subdivisions  in 
connection  with  HUD  programs. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12H06,  The  Family,  has 
determined  that  this  final  rule  will  not 
have  a  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
final  rule  only  affects  State  and  local  fair 
housing  enforcement  agencies  which 
seek  certification  under  section  810(f)  of 
the  Act  and  participation  in  the  FHAP. 
No  significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  final  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(1d))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
finalizes  the  policies  and  procedures  set 
forth  in  the  February  28. 1996  interim 
rule.  Specifically,  it  consolidates  the 


requirements  of  24  CFR  parts  111  and 
115,  which  govern  the  certification  and 
funding  of  State  and  local  fair  housing 
enforcement  agencies.  This 
consolidation  will  assist  enforcement 
agencies  by  providing  all  the  necessary 
requirements  for  certification  and  FHAP 
participation  in  a  single  part.  This  final 
rule  does  not  affect  or  estabUsh 
substantive  policy,  and  will  not  have 
any  economic  impact  on  small  entities. 

List  of  Subjects  24  CFR  Part  115 

Administrative  practice  and 
procedure.  Aged,  Fair  housing. 
Individuals  with  disabilities. 
Intergovernmental  relations.  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
published  on  February  28,  1996  at  61  FR 
7674,  removing  part  111  and  revising 
part  115  of  title  24  of  the  Code  of 
Federal  regulations  is  confirmed  as  final 
with  the  following  change: 

Part  115  is  revised  to  read  as  follows: 

PART  11S— CERTiPICATlON  AND 
FUNDING  OP  STATE  AND  LOCAL  FAIR 
HOUSING  ENFORCEMENT  AGENCIES 

Subpart  A — General 
Sec. 

115.100  Definitions. 

11 5. 101  Program  administration. 

115.102  Public  notices. 

Subpart  B— Certification  of  Substantially 
Equivalam  Agencies 

115.200    Purpose. 

Basis  of  determination. 
Criteria  for  adequacy  of  law. 
Performance  standards. 
Consequences  of  certification. 
Technical  assistance. 
Request  for  certification. 
Procedure  for  interim  certification. 
Suspension  of  interim  certification. 
Denial  of  interim  certification. 
Procedure  for  certification. 
Suspension  of  certification. 
Withdrawal  of  certification. 


115.201 
115.202 
115.203 
115.204 
115.205 
115.206 
115.207 
115.208 
115.209 
115.210 
115.211 
115.212 


Subpart  C — Fair  Housing  Assistance 
Program  (FHAP) 

115.300  Purpose. 

115.301  Agency  eligibility  criteria. 

115.302  Capacity  building  funds. 

115.303  Eligible  activities  for  capacity 
building  funds. 

1 15.304  Agencies  eligible  for  contributions 
funds. 

115.305  Special  enforcement  effort  (SEE) 
funds. 

115.306  Training  funds. 

115.307  Additional  requirements  for 
participation  in  the  FHAP. 

1 1 5. 308  Standards  for  FHAP  program 
review. 

115.309  Reporting  and  recordkeeping 
requirements. 

115.310  Subcontracting  under  the  FHAP. 

115.311  Corrective  and  remedial  action. 


Authority:  42  U.S.C.  3601-19;  42  U.S.C. 

3535(d) 

Subpart  A — General 

§115.100     Definitions. 

(aj  The  terms  ' Fair  Housing  Act"  and 
"HUD",  as  used  in  this  part,  are  defined 
in  24  CFR  5.100. 

(b)  The  terms  "Aggrieved  person", 
"Complainant".  "Conciliation", 
"Conciliation  agreement", 
"Discriminatory  housing  practice", 
"Dv^'elling".  "Handicap".  "Person", 
"Respondent",  "Secretary",  and 
"State",  as  used  in  this  part,  are  set 
forth  in  section  802  of  the  Fair  Housing 
Act  (42  U.S.C.  3600-3620), 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Fair  Housing  Act,  as 
defined  in  24  CFR  5  100. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Certified  Agency  is  an  agency  to 
which  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  has 
granted  interim  certification  or 
certification,  in  accordance  with  the 
requirements  of  this  part. 

Cooperativp  Agreement  is  the 
assistance  instrument  HUD  will  use  to 
provide  fimds.  The  Cooperative 
Agreement  will  contain  attachments  and 
appendices  establishing  requirements 
relating  to  the  operation  or  performance 
of  the  agency. 

Cooperative  Agreement  Officer  (CAO) 
is  the  administrator  of  the  ftinds 
awarded  pursuant  to  this  part  and  is  the 
Director  of  a  Fair  Housing  Enforcement 
Center  in  the  Office  of  Fair  Housing  and 
Equal  Opportunity. 

Director  of  FHEO  means  a  Director  of 
a  Fair  Housing  Enforcement  Center. 

Dual-Filed  Complaint  means  a 
housing  discrimination  complaint 
which  has  been  filed  with  both  the  Fair 
Housing  Enforcement  Center  and  the 
certified  agency. 

FHAP  means  the  Fair  Housing 
Assistance  Program. 

FHEO  means  the  Office  of  Fair 
Housing  and  Equal  Opportimity. 

§  115.101     Program  administration. 

(a)  Authority  and  responsibility.  The 
Secretary  has  delegated  the  authority 
and  responsibility  for  administering  this 
part  to  the  Assistant  Secretary. 

(b)  Delegation  of  Authority.  The 
Assistant  Secretary-  delegates  the 
authority  and  responsibilitv  for 
administering  this  part  to  each  Director 
of  a  Fair  Housing  Enforcement  Center. 
However,  with  respect  to  the  duties  and 
responsibilities  for  administering 
subpart  B  of  this  part,  the  Assistant 
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Secretary  retains  the  right  to  make  final 
decisions  concerning  the  granting  and 
maintenance  of  substantial  equivalency 
certification  and  interim  certification. 

§115.102    Public  notices. 

(a)  Periodically,  the  Assistant 
Secretary  will  publish  the  following 
public  notices  in  the  Fedpral  Register: 

(1)  A  list  of  all  agencies  which  have 
interim  certification  or  certification;  and 

(2)  A  list  of  agencies  to  which  a  notice 
of  denial  of  interim  certification  has 
been  issued  or  for  which  withdrawal  of 
certification  is  being  proposed. 

(b)  The  Assistant  Secretary  will 
pubUsh  in  the  Federal  Register  a  notice 
sohciting  public  comment  before 
granting  certification  to  a  State  or  local 
agency.  The  notice  will  Invite  the  public 
to  comment  on  the  relevant  State  and 
local  laws,  as  well  as  on  the 
performance  of  the  agency  in  enforcing 
its  law.  All  comments  will  be 
considered  before  a  final  decision  on 
certification  is  made. 

Subpart  B — Certification  of 
Substantially  Equivalent  Agencies 

§115.200     Purpose. 

This  subpart  implements  section 
810(f)  of  the  Fair  Housing  Act.  The 
piupose  of  this  subpart  is  to  set  forth: 

(a)  The  basis  for  agency  interim 
certification  and  certification; 

(b)  The  procedure  by  which  a 
determination  to  certify  is  made  by  the 
Assistant  Secretary; 

(c)  The  b{>sis  and  procedures  for 
denial  of  interim  certification; 

(d)  The  basis  and  procedures  for 
withdrawal  of  certification; 

(e)  The  consequences  of  certification; 

(f)  The  basis  and  procedures  for 
suspension  of  interim  certification  or 
certification;  and 

(g)  The  funding  criteria  for  interim 
certified  and  certified  agencies. 

§  11 5.201     Basis  of  determination. 

A  determination  to  certity  an  agency 
as  substantially  equivalent  involves  a 
two-phase  procedure.  The 
determination  requires  examination  and 
an  affirmative  conclusion  by  the 
Assistant  Secretary  on  two  separate 
inquiries: 

(a)  Whether  the  law,  administered  by 
the  agency,  on  its  face,  satisfies  the 
criteria  set  forth  in  section  810(f)(3)(A) 
of  the  Act;  and 

(b)  Whether  the  current  practices  and 
past  performance  of  the  agency 
demonstrate  that,  in  operation,  the  law 
in  fact  provides  rights  and  remedies 
which  are  substantially  equivalent  to 
those  provided  in  the  Act. 


§  1 15.202     Criteria  tor  adequacy  of  law. 

(a)  In  oraer  for  a  determination  to  be 
made  that  a  State  or  local  fair  housing 
agency  administers  a  law  which,  on  its 
face,  provides  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Act,  the  law  or 
ordinance  must: 

(1)  Provide  for  an  administrative 
enforcement  body  to  receive  and 
process  complaints  and  provide  that: 

(i)  Complaints  must  be  in  writing; 

(ii)  Upon  the  filing  of  a  complaint  the 
agency  shall  serve  notice  upon  the 
complainant  acknowledging  the  fifing 
and  advising  the  complainant  of  the 
time  limits  and  choice  of  forums 
provided  under  the  law; 

(iii)  Upon  the  filing  of  a  complaint  the 
agency  shall  promptly  serve  notice  on 
the  respondent  or  person  charged  with 
the  commission  of  a  discriminatory 
housing  practice  advising  of  his  or  her 
procedural  rights  and  obligations  imder 
the  law  or  ordinance  together  with  a 
copy  of  the  complaint; 

(iv)  A  respondent  may  file  an  answer 
to  a  complaint. 

(2)  Delegate  to  the  administrative 
enforcement  body  comprehensive 
authority,  including  subpoena  power,  to 
investigate  the  allegations  of 
complaints,  and  power  to  concifiate 
complaints,  and  require  that: 

(i)  The  agency  commence  proceedings 
with  respect  to  the  complaint  before  the 
end  of  the  30th  day  after  receipt  of  the 
complaint; 

(ii)  The  agency  investigate  the 
allegations  of  the  complaint  and 
complete  the  investigation  within  the 
time-fi^me  estabUshed  by  section 
810(a)(l)(B)(iv)  of  the  Act  or  comply 
with  the  notification  requirements  of 
section  810(a)(1)(C)  of  the  Act; 

(iii)  The  agency  make  final 
administrative  disposition  of  a 
complaint  within  one  year  of  the  date  of 
receipt  of  a  complaint,  unless  it  is 
impracticable  to  do  so.  If  the  agency  is 
imable  to  do  so  it  shall  notify  the 
parties,  in  writing,  of  the  reasons  for  not 
doing  so; 

(iv)  Any  conciliation  agreement 
arising  out  of  conciliation  efforts  by  the 
agency  shall  be  an  agreement  between 
the  respondent,  the  complainant,  and 
the  agency  and  shall  require  the 
approval  of  the  agency; 

(v)  Each  conciliation  agreement  shall 
be  made  public  unless  the  complainant 
and  respondent  otherwise  agree  and  the 
agency  determines  that  disclosure  is  not 
required  to  further  the  purposes  of  the 
law  or  ordinance. 

(3)  Not  place  any  excessive  burdens 
on  the  complainant  that  might 


discourage  the  filing  of  complaints,  such 
as: 

(i)  A  provision  that  a  complaint  must 
be  filed  within  any  period  of  time  less 
than  180  days  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated; 

(ii)  Anti-testing  provisions; 

(iii)  Provisions  that  could  subject  a 
complainant  to  costs,  criminal  penalties 
or  fees  in  connection  vdth  filing  of 
complaints. 

(4)  Not  contain  exemptions  that 
substantially  reduce  the  coverage  of 
housing  accommodations  as  compared 
to  section  803  of  the  Act. 

(5)  Provide  the  same  protections  as 
those  afforded  by  sections  804,  805,  806, 
and  818  of  the  Act,  consistent  with 
HUD's  implementing  regulations  found 
at  24  CFR  part  100. 

(b)  In  addition  to  the  factors  described 
in  paragraph  (a)  of  this  section.'the 
provisions  of  the  State  or  local  law  must 
afford  administrative  and  judicial 
protection  and  enforcement  of  the  rights 
embodied  in  the  law. 

(1)  The  agency  must  have  authority  to: 
(i)  Grant  or  seek  prompt  judicial 

action  for  appropriate  temporary  or 
preliminary  relief  pending  final 
disposition  of  a  complaint  if  such  action 
is  necessary  to  carry  out  the  purposes  of 
the  law  or  ordinance; 

(ii)  Issue  and  seek  enforceable 
subpoenas; 

(iii)  Grant  actual  damages  in  an 
administrative  proceeding  or  provide 
adjudication  in  court  at  agency  expense 
to  allow  the  award  of  actual  damages  to 
an  aggrieved  person; 

(iv)  Grant  injunctive  or  other 
equitable  relief,  or  be  specifically 
authorized  to  seek  such  reUef  in  a  court 
of  competent  jurisdiction; 

(v)  Provide  an  administrative 
proceeding  in  which  a  civil  penalty  may 
be  assessed  or  provide  an  adjudication 
in  court  at  agency  expense,  allowing  the 
assessment  of  punitive  damages  against 
the  respondent. 

(2)  Agency  actions  must  be  subject  to 
judicial  review  upon  application  by  any 
party  aggrieved  by  a  final  agency  order. 

(3)  Judicial  review  of  a  final  agency 
order  must  be  in  a  court  writh  authority 
to: 

(i)  Grant  to  the  petitioner,  or  to  any 
other  party,  such  temporary  relief, 
restraining  order,  or  other  order  as  the 
court  determines  is  just  and  proper; 

(ii)  Affirm,  modify,  or  set  aside,  in 
whole  or  in  part,  the  order,  or  remand 
the  order  for  furthpr  proceedings;  and 

(iii)  Enforce  the  order  to  the  extent 
that  the  order  is  affirmed  or  modified. 

(c)  The  requirement  that  the  state  or 
local  law  prohibit  discrimination  on  the 
basis  of  famiUal  status  does  not  require 
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that  the  state  or  local  law  limit  the 
applicability  of  any  reasonable  local, 
state  or  Federal  restrictions  regarding 
the  maximum  number  of  occupants 
permitted  to  occupy  a  dwelling. 

(d)  The  state  or  local  law  may  assure 
that  no  prohibition  based  on 
discrimination  tecause  of  familial  status 
applies  to  housing  for  older  persons 
substantially  as  described  in  24  CFR 
part  100,  subpart  E. 

(e)  A  determination  of  the  adequacy  of 
a  state  or  local  fair  housing  law  "on  its 
face"  is  intended  to  focus  on  the 
meaning  and  intent  of  the  text  of  the 
law,  as  distinguished  from  the 
effediveiiess  of  its  administration. 
Accordingly,  this  determination  is  not 
limited  to  an  analysis  of  the  literal  text 
of  the  law  but  must  take  into  account  all 
relevant  matters  of  state  or  local  law. 
Regulations,  directives,  rules  of 
procedure,  judicial  decisions,  or 
interpretations  of  the  fair  housing  law 
bv  competent  authorities  will  be 
considered  m  making  this 
determination 

(f)  A  law  will  be  found  inadequate 
"on  its  face"  if  it  permits  any  of  the 
agency's  decision-making  authority  to 
be  contracted  out  or  delegated  to  a  non- 
governmental authority.  For  the 
purposes  of  this  paragraph,  "decision- 
making authonty"  shall  include; 

(1)  Acceptance  of  the  complaint; 

(2)  Approval  of  the  conciliation 
agreement; 

(3)  Dismissal  of  a  complaint: 

(4)  Any  action  specified  in 

§§  115.202(a)(2)(iii)  or  115.202(b)(1); 
and 

(5)  Any  decision-making  regarding 
whether  the  matter  will  or  will  not  be 
pursued. 

(g)  The  state  or  local  law  must  provide 
for  civil  enforcement  of  the  law  or 
ordinance  by  an  aggrieved  person  by  the 
commencement  of  an  action  in  an 
appropriate  court  at  least  one  year  after 
the  occurrence  or  termination  of  an 
alleged  discriminatory  housing  practice. 
The  court  must  be  empowered  to: 

(1)  Award  the  plaintiff  actual  and 
punitive  damages: 

(2)  Grant  as  relief,  as  it  deems 
appropriate,  any  temporary  or 
permanent  injunction,  temporary 
restraining  order  or  other  order;  and 

(3)  Allow  reasonable  attorney's  fees 
and  costs. 

§115.203     Penormance  standards. 

A  state  or  local  fair  housing 
enforcement  agency  must  meet  all  of  the 
performance  standards  listed  in  this 
section  in  order  to  obtain  or  maintain 
certification. 

(a)  Engage  in  timely,  comprehensive 
and  thorough  fair  housing  complaint 


investigation,  conciliation  and 
enforcement  activities.  The  performance 
assessment  will  consider  the  following 
to  determine  the  effectiveness  of  an 
agency's  fair  housing  complaint 
processing,  consistent  with  such 
guidance  as  may  be  issued  by  HUD: 

(1)  The  agency's  case  processing 
procedures; 

(2)  The  thoroughness  of  the  agency's 
case  processing: 

(3)  A  review  of  cause  and  no  cause 
determinations  for  quality  of 
investigations  and  consistency  with 
appropriate  standards; 

(4)  A  review  of  conciliation 
agreements  and  other  settlements; 

(5)  A  review  of  the  agency's 
administr;!  ive  closures;  and 

(6)  A  review  of  the  agency's 
enforcement  procedures. 

(b)(1)  Commence  proceedings  with 
respect  to  a  complaint: 

(i)  Before  the  end  of  the  30th  day  after 
receipt; 

(ii)  Carry  forward  such  proceedings 
with  reasonable  promptness; 

(iii)  Make  final  administrative 
disposition  within  one  year,  and 

(iv)  Within  100  days  of  receipt  of  the 
complaint  complete  the  identified 
proceedings. 

(2)  To  meet  this  standard,  the 
performance  assessment  will  consider 
the  timeliness  of  the  agency's  actions 
with  respect  to  its  complaint  processing, 
including,  but  not  limited  to: 

(i)  Whether  the  agency  began  its 
processing  of  fair  housing  complaints 
within  30  days  of  receipt; 

(ii)  Whether  the  agency  completes  the 
investigative  activities  with  respect  to  a 
complaint  within  100  days  from  the 
date  of  receipt  or,  if  it  is  impracticable 
to  do  so,  notifies  the  parties  in  writing 
of  the  reason(s)  for  the  delay; 

(iii)  Whether  the  agency 
administratively  disposes  of  a  complaint 
within  one  year  from  the  date  of  receipt 
or,  if  it  is  impracticable  to  do  so,  notifies 
the  parties  in  writing  of  the  reasons  for 
the  delay;  and 

(iv)  Whether  the  agency  completed 
the  investigation  of  the  complaint  and 
prepared  a  complete  final  investigative 
report. 

(3)  The  performance  assessment  will 
also  consider  documented  conciliation 
attempts  and  activities  and  a  review  of 
the  bases  for  administrative  disposition 
of  complaints. 

(c)  Conduct  compliance  reviews  of 
settlements,  conciliation  agreements 
and  orders  issued  by  or  entered  into  to 
resolve  discriminatory  housing 
practices.  The  performance  assessment 
will  include,  but  not  be  limited  to: 

(1)  An  assessment  of  the  agency's 
procedvires  for  conducting  compliance 
reviews; 


(2)  Terms  and  conditions  of 
agreements  and  orders  issued; 

(3)  Application  of  its  authority  to  seek 
actual  damages,  as  appropriate;  and 

(4)  Application  of  its  authonty  to  seek 
and  assess  civil  penalties  or  punitive 
damages. 

(d)  Consistently  and  affirmatively 
seek  and  obtain  the  type  of  relief 
designed  to  prevent  recurrences  of  such 
practices.  The  performance  assessment 
will  include,  but  not  be  limited  to: 

(1)  An  assessment  of  the  types  of 
relief  sought  and  obtained  by  the  agency 
with  consideration  of  the  inclusion  of 
affirmative  provisions  designed  to 
protect  the  public  interest; 

(2)  The  adequacy  of  the  disposition  of 
the  complaint, 

(3)  The  rehef  sought  and  awarded; 

(4)  The  number  of  complaints  closed 
with  relief  and  the  number  closed 
without  relief;  and 

(5)  Whether  all  the  issues  and  bases 
were  investigated  adequately  and 
appropriately  disposed  of. 

(e)  Consistently  and  affirmatively  seek 
the  elimination  of  all  prohibited 
practices  under  its  fair  housing  law.  An 
assessment  under  this  standard  will 
include,  but  not  be  limited  to 

(1)  A  discussion  and  confirmation  of 
the  law  or  ordinance  administered  by 
the  agency: 

(2)  The  identification  of  any 
amendments,  court  decisions  or  other 
rulings  or  documentation  that  may 
affect  the  agency's  ability  to  carry  out 
provisions  of  its  fair  housing  law  or 
ordinance; 

(3)  Identification  of  the  education  and 
outreach  efforts  of  the  agency;  and 

(4)  Identification  and  discussion  of 
any  special  requirements  of  the  fair. 
housing  law  or  ordinance. 

§115.204    Consequences  of  certification. 

(a)  Whenever  a  complaint  received  by 
the  .Assistant  Secretary  alleges 
violations  of  a  state  or  local  fair  housing 
law  or  ordinance  administered  by  an 
agency  that  has  been  certified  as 
substantially  equivalent,  the  complaint 
will  be  referred  to  the  agency,  and  no 
further  action  shall  be  taken  by  the 
Assistant  Secretary  with  respect  to  such 
complaint  except  as  provided  for  by  the 
Act,  this  part,  24  CFR  part  103,  subpart 
C,  and  any  written  agreements  executed 
by  the  Agency  and  the  Assistant 
Secretary. 

(b)  If  HUD  determines  that  a 
complaint  has  not  been  processed  in  a 
timely  manner  in  accordance  with  the 
performance  standards  set  forth  in 

§  115.203,  HUD  may  reactivate  die 
complaint,  conduct  its  own 
investigation  and  conciliation  efforts, 
and  make  a  determination  consistent 
with  24  CFR  part  103. 
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(c)  Notwithstanding  paragraph  (a)  of 
this  section,  whenever  the  Assistant 
Secretary  has  reason  to  believe  that  a 
complaint  demonstrates  a  basis  for  the 
commencement  of  proceedings  against 
any  respondent  under  section  814(a)  of 
the  Act  or  for  proceedings  by  any 
governmental  licensing  or  supervisory 
authorities,  the  Assistant  Secretary  shall 
transmit  the  information  upon  which 
such  belief  is  based  to  the  Attorney 
Gertferal.  Federal  financial  regulatory 
agencies,  other  Federal  agencies,  or 
other  appropriate  govenunental 
licensing  or  supervisory  authorities. 

§  1 1 5.205    Technical  assistance. 

(a)  The  Assistant  Secretary,  through 
its  FHEO  Field  Office,  may  provide 
technical  assistance  to  the  agencies.  The 
eigency  may  request  such  technical 
assistance  or  the  FHEO  Field  Office  may 
determine  the  necessity  for  technical 
assistance  and  require  the  agency's 
cooperation  and  participation. 

(b)  The  Assistant  Secretary,  through 
FHEO  Headquarters  or  Field  staff,  will 
require  that  the  agency  participate  in 
training  conferences  and  seminars  that 
will  enhance  the  agency's  abiUty  to 
process  complaints  edleging 
discriminatory  housing  practices. 

§115.206     f^equest  for  certification. 

(a)  A  request  for  certification  under 
this  subpart  shall  be  filed  with  the 
Assistant  Secretary  by  the  State  or  local 
official  having  principal  responsibility 
for  administration  of  the  State  or  local 
fair  housing  law.  The  request  shall  be 
supported  by  the  following  materials 
and  information: 

(1)  The  text  of  the  jurisdiction's  fair 
housing  law,  the  law  creating  and 
empowering  the  agency,  any  regulations 
and  directives  issued  under  the  law,  and 
any  formal  opinions  of  the  State 
Attorney  General  or  the  chief  legal 
officer  of  the  jurisdiction  that  pertain  to 
the  jiulsdiction's  fair  housing  law. 

(2)  Organizational  information  of  the 
agency  responsible  for  administering 
and  enforcing  the  law. 

(3)  Funding  and  personnel  made 
available  to  the  agency  for 
administration  and  enforcement  of  the 
fair  housing  law  during  the  current 
operating  year,  and  not  less  than  the 
preceding  three  operating  years  (or  such 
lesser  number  during  which  the  law  was 
in  effect). 

(4)  If  available,  data  demonstrating 
that  the  agency's  current  practices  and 
past  performance  comply  with  the 
performance  standards  described  in 
§115.203. 

(5)  Any  additional  information  which 
the  submitting  official  may  wish  to  be 
considered. 


(b)  The  request  and  supporting 
materials  shall  be  filed  with  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Washington,  DC  20410. 
A  copy  of  the  request  and  supporting 
materials  will  be  kept  available  for 
public  examination  and  copying  at: 

(1)  The  office  of  the  Assistant 
Secretary; 

(2)  The  HUD  Field  Office  in  whose 
jurisdiction  the  State  or  local 
jurisdiction  seeking  recognition  is 
located;  and 

(3)  The  office  of  the  State  or  local 
agency  charged  with  administration  and 
enforcement  of  the  State  or  local  law. 

§115.207    Procedure  for  Interim 
certification. 

(a)  Upon  receipt  of  a  request  for 
certification  filed  under  §  115.206,  the 
Assistant  Secretary  may  request  further 
information  necessary  for  a 
determination  to  be  made  under  this 
section.  The  Assistant  Secretary  may 
consider  the  relative  priority  given  to 
fair  housing  administration,  as 
compared  to  the  agency's  other  duties 
and  responsibilities,  as  well  as  the 
compatibility  or  potential  conflict  of  fair 
housing  objectives  with  these  other , 
duties  and  responsibilities. 

(b)  Interim  certification.  If  the 
Assistant  Secretary  determines,  after 
application  of  the  criteria  set  forth  in 
§  115.202  that  the  State  or  local  law  or 
ordinance,  on  its  face,  provides 
substantive  rights,  procedures, 
remedies,  and  judicial  review 
procedures  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  the  Act, 
the  Assistant  Secretary  may  offer  to 
enter  into  an  Agreement  for  the  Interim 
Referral  of  Complaints  and  Other 
Utilization  of  Services  (Interim 
Agreement).  The  interim  agreement  will 
outline  the  procedures  and  authorities 
upon  which  the  interim  certification  is 
based. 

(c)  Such  interim  agreement,  after  it  is 
signed  by  all  appropriate  signatories, 
will  result  in  the  agency  receiving 
interim  certification. 

(d)(1)  Interim  agreements  shall  be  for 
a  term  of  no  more  than  three  years.  The 
Assistant  Secretary,  through  the  FHEO 
Field  Office,  wrill  conduct  one  or  more 
on-site  assessments  to  determine 
whether  the  agency  administers  its  fair 
housing  law  or  ordinance  in  a  manner 
that  is  substantially  equivalent  to  the 
Act. 

(2)  Performance  Improvement  Plan.  If 
the  agency  is  not  administering  its  law 
or  ordinance  in  a  maimer  that  is 
substantially  equivalent,  the  Assistant 


Secretary,  may,  but  need  not,  offer  a 
Performance  Improvement  Flan  (PIP)  to 
the  agency.  The  PIP  will  outline  the 
agency's  deficiencies,  identifj'  necessary 
corrective  actions,  and  include  a 
timetable  for  <x>mpletion. 

(3)  If  the  agency  receives  a  PIP, 
funding  under  the  FHAP  may  be 
suspended  for  the  duration  of  the  PIP. 
Once  the  agency  has  implemented 
corrective  actions  to  eUminate  the 
deficiencies,  and  such  corrective  actions 
are  accepted  by  the  Assistant  Secretary, 
funding  may  hie  reinstated. 

§115.206     Suspension  o<  interim 
certtflcation. 

(a)  Suspension  based  on  changes  in 
the  law.  (1)  The  Assistant  Secretary  may 
suspend  the  agency's  interim 
certification  if  the  Assistant  Secretary 
has  reason  to  believe  that  the  State  or 
locality  may  have  limited  the 
effectiveness  of  the  agency's 
implementation  of  the  fair  housing  law 
or  ordinance  by: 

(i)  Amending  the  fair  housing  law  or 
ordinance; 

(ii)  Adopting  rules  or  procedures 
concerning  the  fair  housing  law  or 
ordinance;  or 

(iii)  Issuing  judicial  or  other 
authoritative  interpretations  of  the  fair 
housing  law  or  ordinance. 

(2)  If  the  Assistant  Secretary  suspends 
interim  certification  under  paragraph 
(a)(1)  of  this  section,  such  suspension 
will  remain  in  effect  imtil  the  Assistant 
Secretary  conducts  a  review  of  the 
changes  in  language  and/or 
interpretation  and  determines  whether 
the  law  or  ordinance  remains 
substantially  equivalent  to  the  Act  on  its 
face  or  in  its  operations.  Such 
suspension  shall  not  exceed  180  days. 

(3)  If  the  Assistant  Secretary 
determines  that,  notwithstanding  the 
actions  taken  by  the  State  or  locality  as 
described  in  paragraph  (a)(1),  the  law  or 
ordinance  remains  substantially 
equivalent  on  its  face  and  in  operation 
to  the  Act,  the  Assistant  Secretary  will 
rescind  the  suspension  and  reinstate  the 
agency's  interim  certification  and/or 
recommend  the  agency  for  certification. 
HUD  vsrill  provide  full  or  partial 
reimbursement  for  cases  processed 
during  the  period  of  the  suspension. 

(4)  If  the  Assistant  Secretary 
determines  that  the  actions  taken  by  the 
State  or  locality  do  limit  the  agency's 
effectiveness  interim  certification  will 
be  denied  pursuant  to  §  115.209. 

(b)  Suspension  based  on  agency 
performance.  (1)  The  Assistant 
Secretary  may  suspend  the  interim 
certification  of  an  agency  charged  with 
the  administration  of  a  fair  housing  law 
or  ordinance  if  the  Assistant  Secretary 
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has  reason  to  believe  that  the  agency's 
performance  does  not  comply  with  the 
criteria  set  forth  by  this  part.  Suck 
suspension  shall  not  exceed  180  days. 

(2)  If  the  agency  is  suspended 
pursuant  to  paragraph  (b)  of  this  section, 
the  FHEO  Field  Office  may  elect  not  to 
provide  payment  for  complaints 
processed  within  that  period  of  time 
unless  and  until  the  Assistant  Secretary 
determines  that  the  agency  is  fully  in 
compliance  with  §  1 15.203.  The  FHEO 
Field  Office  will  provide  technical 
assistance  to  the  agency  during  this 
penod  of  time 

(3)  During  the  penod  of  a  suspension 
the  Assistant  Secretary  shall  not  refer 
complaints  to  the  agency 

(4)  Suspension  under  paragraph  (b)  of 
this  section  renders  the  agency 
ineligible  to  receive  Fair  Housing 
.\ssistance  Program  Funds  under 
subpart  C  of  tiiis  part,  pending 
correction  of  the  deficiencies  by  the 
agency 

(5)  Before  the  end  of  the  suspension, 
a  final  performance  assessment  will  be 
provided  to  the  Assistant  Secretary 
upon  which  a  determination  will  be 
made  as  to  the  adequacy  of  the  agency's 
performance. 

(c)  HUD  will  provide  an  agency  with 
notice  of  the  specific  reasons  for  the 
suspension  of  its  interim  certification 
and  an  opportunity  to  respond,  in 
accordance  with  the  procedures  set 
forth  in  HUD  issued  guidance. 

§  1 1 5.209    Denial  of  Interim  certtfication. 

(a)  If  the  Assistant  Secretary 
determines,  after  appUcation  of  the 
criteria  set  forth  in  this  part  that  the 
State  and  local  law  or  ordinance,  on  its 
face  or  in  its  operation,  does  not  provide 
substantive  rights,  procedures, 
remedies,  and  availability  of  judicial 
review  for  alleged  discriminatory 
housing  practices  which  are 
substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act,  the 
Assistant  Secretary  shall  inform  the 
State  or  local  official  in  writing  of  the 
reasons  for  that  determination. 

(b)  The  agency,  within  20  days  from 
the  date  of  the  receipt  of  this  notice, 
may  submit,  in  writing,  any  opposition 
to  the  planned  denial  of  interim 
certification  to  the  Assistant  Secretary. 
The  Assistant  Secretary  will  evaluate  all 
pertinent  written  comments, 
information,  and  docimientation.  If, 
after  reviewing  all  materials  submitted 
by  the  agency,  the  Assistant  Secretary  is 
still  of  the  opinion  that  interim 
certification  should  be  denied,  the 
Assistant  Secretary  will  inform  the 
agency  in  writing  of  that  determination. 

(c)  If  the  agency  does  not,  within  20 
days  of  receipt  of  the  Assistant 


Secretary's  notice  of  denial  of  interim 
certification,  make  a  request  of  the 
Assistant  Secretary  under  paragraph  (b) 
of  this  section  to  submit  additic.nal  data. 
views,  or  comments,  no  further  action 
shall  be  required  of  the  Assistant 
Secretary  and  denial  of  interim 
certification  shall  occur. 

§  115.210    Procedure  for  certification. 

(a)  Certification.  (1)  If  the  Assistant 
Secretary  determines,  after  application 
of  the  criteria  set  forth  in  §§  115.202, 
115.203  and  this  section,  that  the  State 
or  local  law  or  ordinance,  both  "on  its 
face"  and  "in  operation,"  provides 
substantive  rights,  procedures, 
remedies,  and  judicial  review 
procedures  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  the  Act, 
the  Assistant  Secretary  may  enter  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  agency. 

{2)  The  MOU  is  a  written  agreement 
providing  for  the  referral  of  complaints 
to  the  agency  and  for  communication 
procedures  between  the  agency  and 
HUD  that  are  adequate  to  permit  the 
Assistant  Secretary  to  monitor  the 
agency's  continuing  substantial 
equivalency  certification. 

(3)  A  MOU,  after  it  is  signed  by  all 
appropriate  signatories,  may  authorize 
an  agency  to  be  a  certified  agency  for  a 
period  of  not  more  than  five  years. 

(b)  Performance  Improvement  Plan. 
(1)  If  the  agency  is  not  administering  its 
law  or  ordinance  in  a  manner  that  is 
substantially  equivalent,  the  Assistant 
Secretary,  may,  but  need  not,  offer  a 
Performance  Improvement  Plan  (PIP)  to 
the  agency.  The  PIP  will  outline  the 
agency's  deficiencies,  identify  necessary 
corrective  actions,  and  include  a 
timetable  for  completion. 

(2)  If  the  agency  receives  a  PIP, 
funding  under  the  FHAP  may  be 
suspended  for  the  duration  of  the  PIP. 
Once  the  agency  has  implemented 
corrective  actions  to  eliminate  the 
deficiencies,  and  such  corrective  actions 
are  accepted  by  the  Assistant  Secretary, 
funding  may  be  reinstated. 

(c)  Annual  assessments.  The  Assistant 
Secretary  shall  annually  assess  the 
performance  of  an  agency  to  determine 
whether  it  continues  to  qualify  for 
certification  under  this  part.  If  the 
Assistant  Secretary  affirmatively 
concludes  that  the  agency's  law  and 
performance  have  complied  with  the 
requirements  of  this  part  in  each  of  the 
five  years,  the  Assistant  Secretary  may 
offer  the  agency  an  updated 
Memorandimi  of  Understanding. 

(d)  Interim  certification  required  prior 
to  certification.  An  agency  shall  receive 


interim  certification  prior  to  receiving 

certification 

§115.211     Suspension  of  certiftcation. 

(a)  Suspension  based  on  changes  in 
the  law  (1)  The  Assistant  Secretary  mav 
suspend  the  agency's  certification  if  the 
Assistant  Secretary  has  reason  to  believe 
that  the  State  or  locality  may  have 
limited  the  effectiveness  of  the  agency's 
implementation  of  the  fair  housing  law 
or  ordinance  by:  „ 

(i)  Amending  the  fair  housing  law  or 
ordinance; 

(ii)  -Adopting  rules  or  procedures 
concerning  the  fair  housing  law  or 
ordinance;  or 

(iii)  Issuing  judicial  or  other 
authoritative  interpretations  of  the  fair 
housing  law  or  ordinance. 

(2)  If  the  Assistant  Secretary  suspends 
certification  under  paragraph  (a)(1)  of 
this  section,  such  suspension  will 
remain  in  effect  until  the  Assistant 
Secretary  conducts  a  review  of  the 
changes  in  language  and/or 
interpretation  and  determines  whether 
the  law  or  ordinance  remains 
substantially  equivalent  on  its  face  and 
in  its  operation  to  the  Act.  Such 
suspension  shall  not  exceed  180  days. 

(3)  If  the  Assistant  Secretary 
determines  that  the  law  or  ordinance 
remains  substantially  equivalent  on  its 
face  and  in  operation  to  the  Act.  the 
Assistant  Secretary  will  rescind  the 
suspension  and  reinstate  the  agency's 
interim  certification  and/or  recommend 
the  agency  for  certification.  HUD  will 
provide  full  or  partial  reimbursement 
for  cases  processed  during  the  period  of 
the  suspension 

(4)  If  the  Assistant  Secretary 
determines  that  the  actions  taken  by  the 
State  or  locality  do  limit  the  agency's 
effectiveness,  certification  will  be 
withdrawn  pursuant  to  §  115.212. 

(b)  Suspension  based  on  agency 
performance.  (1)  The  Assistant 
Secretary  may  suspend  the  certification 
of  an  agency  charged  with  the 
administration  of  a  fair  housing  law  or 
ordinance,  if  the  Assistant  Secretary  has 
reason  to  believe  that  the  agency's 
performance  does  not  comply  with  the 
criteria  set  forth  by  this  part.  Such 
suspension  shall  not  exceed  180  days. 

(2)  If  the  agency  is  suspended 
pursuant  to  paragraph  (b)  of  this  section, 
the  FHEO  Field  Office  may  elect  not  to 
provide  payment  for  complaints 
processed  within  that  period  of  time 
unless  and  until  the  Assistant  Secretary 
determines  that  the  agency  is  fully  in 
comphance  with  §  115.203.  The  FHEO 
Field  Office  will  provide  technical 
assistance  to  the  agency  during  this 
period  of  time. 
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(3)  During  the  period  of  a  suspension 
the  Assistant  Secretary  shall  not  refer 
complaints  to  the  agency. 

(4)  Suspension  under  this  paragraph 
also  renders  the  agency  ineligible  to 
receive  Fair  Housing  Assistance 
Program  Funds  under  subpart  C  of  this 
part,  pending  correction  of  the 
deficiencies  by  the  agency. 

(5)  Before  the  end  of  the  suspension, 
a  final  performance  assessment  will  be 
provided  to  the  Assistant  Secretary 
upon  which  a  determination  will  be 
made  as  to  the  adequacy  of  the  agency's 
performance. 

(c)  HUD  will  provide  an  agency  with 
notice  of  the  specific  reasons  for  the 
suspension  of  its  certification  and  an 
opportunity  to  respond,  in  accordance 
with  the  procedures  set  forth  in  HUD 
issued  guidance. 

§  115.212    Withdrawal  of  certidcaUon. 

(a)  If  the  Assistant  Secretary  finds,  as 
a  result  of  a  review  undertaken  in 
accordance  with  this  part,  that  the 
agency's  fair  housing  law  or  ordinance 
no  longer  meets  the  requirements  of  this 
part,  the  Assistant  Secretary  shall 
propose  to  withdraw  the  certification 
previously  granted. 

(b)  The  Assistant  Secretary  will 
propose  withdrawal  of  certification 
under  paragraj  h  (a)  of  this  section 
imless  further  review  and  information 
or  documentation  estabUshes  that  the 
current  law  and/or  the  agency's 
administration  of  the  law  meets  the 
criteria  set  out  in  this  part. 

(c)  If  the  Assistant  Secretary 
determines,  after  application  of  the 
criteria  set  forth  in  this  part,  that  the 
state  or  local  law  or  ordinance,  in 
operation,  does  not  provide  substantive 
rights,  procedures,  remedies,  and 
availability  of  judicial  review  for  alleged 
discriminatory  housing  practices  which 
are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act,  the 
Assistant  Secretary  shall  inform  the 
State  or  local  official  in  writing  of  the 
reasons  for  that  determination. 

Subpart  C — Fair  Housing  Assistance 

Program  (FHAP) 

§115.300     Purpose. 

The  purpose  of  the  Fair  Housing 
Assistance  Program  (FHAP)  is  to 
provide  assistance  to  State  and  local  fair 
housing  enforcement  agencies.  The 
intent  of  this  funding  program  is  to 
build  a  coordinated  intergovernmental 
enforcement  effort  to  further  fair 
housing  and  to  encourage  the  agencies 
to  assume  a  greater  share  of  the 
responsibility  for  the  administration  and 
enforcement  of  their  fair  housing  laws 
and  ordinances.  This  financial 


assist&nce  is  designed  to  provide 
support  for: 

(a)  The  processing  of  dual-filed 
complaints; 

(b)  Training  under  the  Fair  Housing 
Act  and  the  agencies'  fair  housing  law; 

(c)  The  provision  of  technical 
assistance; 

(d)  The  creation  and  maintenance  of 
data  and  information  systems;  and 

(e)  The  development  and 
enhancement  of  other  fair  housing 
enforcement  projects 

§115.301     Agency  eligibility  criteria. 
Any  agency  with  certification  or 
interim  certification  under  subpart  A  of 
this  part,  and  which  has  entered  into  a 
MOU  or  interim  agreement,  is  eligible  to 
participate  in  the  FHAP. 

§  115.302     Capacity  building  funds. 

(a)  Capacity  building  (CB)  funds  are 
funds  that  HUD  may  provide  to  an 
agency  with  interim  certification  dining 
the  agency's  first  three  years  of 
participation  in  the  FHAP.  Agencies 
receiving  CB  funds  are  not  eligible  to 
receive  contributions  funds  under 
§115.304. 

(b)  CB  funds  will  be  provided  in  a 
fixed  annual  amount  to  be  utiUzed  for 
the  eligible  activities  established 
pursuant  to  §  115.303.  However,  in  the 
second  and  third  year  of  the  agency's 
participation  in  the  FHAP,  HUD  has  the 
option  to  permit  the  agency  to  receive 
CB  funding  on  a  per  case  basis,  rather 
than  in  a  single  annual  amount. 

(c)  In  order  to  receive  CBfunding, 
agencies  will  be  required  to  submit  a 
statement  of  work  which  identifies: 

(1)  The  objectives  and  activities  to  be 
carried  out  with  the  CB  funds  received; 

(2)  A  plan  for  training  all  of  the 
agency's  employees  involved  in  the 
administration  of  the  agency's  fair 
housing  law  or  ordinance; 

(3)  A  statement  of  the  agency's 
intention  to  participate  in  HUD- 
sponsored  training  in  accordance  with 
the  training  requirements  set  out  in  the 
cooperative  agreement; 

(4)  A  description  of  the  agency's 
complaint  processing  data  and 
information  system  or,  alternatively, 
whether  the  agency  plans  to  use  CB 
funds  to  purchase  and  install  a  data 
system;  and 

(5)  A  description  of  any  other  fair 
housing  activities  that  the  agency  will 
imdertake  with  its  CB  funds.  All  such 
activities  must  address  matters  affecting 
fair  housing  enforcement  which  are 
cognizable  imder  the  Fair  Housing  Act. 
Any  activities  which  do  not  address  the 
implementation  of  the  agency's  ffiir 
housing  law  or  ordinance,  and  which 
are  therefore  not  cognizable  under  the 
Fair  Housing  Act,  will  be  disapproved. 


§  1 1 5.303     Eligible  activities  Fo'  capacity 
building  funds. 

The  primary  purposes  of  capacit3> 
building  funding  is  to  provide  for  (^ 
complaint  activities  and  to  support 
activities  that  produce  increased 
awareness  of  fair  housing  rights  and 
remedies.  All  such  activities  must 
support  the  agency's  administration  of 
its  fair  housing  law  or  ordinance  and 
address  matters  affecting  fair  housing 
which  are  cognizable  under  the  Fair 
Housing  Act.  HUD  vdll  periodically 
publish  a  list  of  eligible  activities  in  the 
Federal  Register.  , 

§  1 1 5  304     Agencies  eligible  tor 
contributions  funds. 

(a)  An  agency  that  has  received  CB 
funds  for  three  consecutive  years  is 
eligible  for  contributions  funding. 
Contributions  funding  consists  of  three 
categories: 

(1)  Complaint  Processing  (CP)  funds; 

(2)  Administrative  Costs  (AC)  funds; 
and 

(3)  Special  Enforcement  Efforts  (SEE) 
ftmds  (§  115.305  sets  forth  the 
requirements  for  SEE  funding). 

(b)  CP  funds.  (1)  Agencies  receiving 
CP  funds  will  receive  such  support 
based  solely  on  the  number  of 
complaints  processed  by  the  agency  and 
accepted  for  payment  by  the  Director  of 
FHEO  during  a  consecutive,  specifically 
identified,  12-month  period.  Normally 
this  period  will  be  the  previous  year's 
funding  cycle. 

(2)  Funding  for  agencies  in  their 
fourth  year  of  participation  in  tlie  FHAP 
will  be  based  on  the  number  of 
complaints  acceptably  processed  by  the 
agency  during  the  agency's  third  year  of 
participation  in  the  FHAP. 

(c)  Administrative  Cost  (AC)  funds.  (1) 
Agencies  which  acceptably  process  100 
or  more  cases  will  receive  no  less  than 
10  percent  of  the  agency's  armual  FHAP 
payment  amount  for  the  preceding  year, 
in  addition  to  case  processing  funds, 
contingent  on  fiscal  year  appropriations. 
Agencies  that  acceptably  process  fewer 
than  100  cases  will  receive  a  flat  rate 
contingent  on  fiscal  year  appropriations. 

(2)  Agencies  will  be  required  to 
provide  HUD  with  a  statement  of  how 
they  intend  to  use  the  AC  funds.  HUD 
may  require  that  some  or  all  AC  funding 
be  directed  to  activities  designed  to 
create,  modify,  or  improve  local, 
regional,  or  national  information 
systems  concerning  fair  housing  matters 
(including  the  purchase  of  state  of  the 
art  computer  systems  and  getting  on  line 
or  internet  access,  etc.). 

§115.305     Specia;  ©''fo'cenTent  pffort  (SEE) 
funds. 

(a)  SEE  funds  are  funds  that  HUD  will 
provide  to  an  agency  to  enhance 
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enfon  pnunt  activities  of  the  agency's 
fair  housing  law  or  ordinance.  SEE 
funds  will  be  a  maximura  of  20%  of  the 
agency's  total  FRAP  cooperative 
agreement  for  the  previous  contract 
year,  based  on  approval  of  ehgible 
activity  or  activities,  and  based  on  the 
appropriation  of  funds.  All  agencies 
receiving  contributions  funds  are 
eligible  to  receive  SEE  funds  if  they 
meet  three  of  the  six  criteria  set  out  in 
paragraphs  (a)(1)  through  (6): 

(1)  The  agency  has  taien  action  to 
enforce  a  subpoena  or  make  use  of  its 
prompt  judicial  action  authority  within 
the  past  year. 

(2)  The  agency  has  held  at  least  one 
administrative  hearing  or  has  had  at 
least  one  case  on  a  court's  docket  for 
civil  proceedings  during  the  past  year. 

(3)  At  least  ten  percent  of  the  agency's 
fair  housing  caseload  resulted  in  written 
conciliation  agreements  providing 
monetary  relief  for  the  complainant  as 
well  as  remedial  action,  monitoring, 
reporting  and  public  interest  relief 
provisions. 

(4)  The  agency  has  had  in  the  most 
recent  three  years,  or  is  currently 
handling,  at  least  one  major  fair  housing 
systemic  investigation  requiring  an 
exceptional  amount  of  expenditure  of 
funds. 

(5)  The  agency's  administration  of  its 
fair  housing  law  or  ordinance  received 
meritorious  mention  for  its  complaint 
processing  or  other  fair  housing 
activities  that  were  innovative. 

(6)  The  agency  must  have  fully 
investigated  10  fair  housing  complaints 
during  the  previous  funding  year. 

(b)  Notwithstanding  the  eligibility 
criteria  set  forth  in  paragraph  (a)  of  this 
section,  an  agency  is  inehgible  for  SEE 
funds  if: 

(1)  Twenty  percent  or  more  of  an 
agency's  fair  housing  complaints  result 
in  administrative  closures;  or 

(2)  The  agency  is  currently  on  a  PIP, 
or  if  its  interim  certiBcation  or 
certification  has  been  suspended  during 
the  fiscal  year  in  which  SEE  funds  are 
sought. 

(c)  SEE  funding  amounts  are  subject 
to  the  FHAP  appropriation  by  Congress 
and  will  be  described  in  writing  in  the 
cooperative  agreements  annually.  HUD 
will  periodically  publish  a  list  of 
activities  eligible  for  SEE  funding  in  the 
Federal  Register. 

§115.306     Training  funds. 

(a)  All  agencies  are  eligible  to  receive 
training  funds.  Training  funds  are  fixed 
amounts  based  on  the  number  of  agency 
employees  to  be  trained  and  shall  be 
allocated  based  on  the  FHAP 
appropriation.  Training  funds  may  be 
used  only  for  HUD-approved  or  HUD- 


sponsored  training.  Agency  initiated 
training  or  other  formalized  training 
may  he  included  in  this  category. 
However,  such  training  must  first  be 
approved  by  the  Cooperative  Agreement 
Officer  (CAO)  and  the  Government 
Technical  Representative  (GTR). 
Specifics  on  the  amount  of  training 
funds  that  an  agency  will  receive  and, 
if  appUcable,  amoimts  that  may  be 
deducted,  will  be  set  out  in  the 
cooperative  agreement  each  year. 

(0)  All  staffof  the  agency  responsible 
for  the  administration  of  the  fair 
housing  law  or  ordinance  must 
participate  in  mandatory  FHAP  training 
sponsored  by  HUD  at  the  national  and 
field  office  levels.  If  the  agency  does  not 
participate  in  the  mandatory  national 
and  field  office  HUD-sponsored 
training,  training  funds  will  be  deducted 
from  their  overall  training  amount. 

§  115.307    Addltiona!  requirements  for 
participation  in  the  FHAP. 

(a)  Agencies  which  participate  in  the 
FHAP  must: 

(1)  Conform  to  reporting  and  record 
maintenance  requirements  determined 
by  the  Assistant  Secretary; 

(2)  Agree  to  on-site  technical 
assistance  and  guidance  and 
implementation  of  corrective  actions  set 
out  by  the  Department  in  response  to 
deficiencies  found  during  the  technical 
assistance  or  performance  assessment 
evaluations  of  the  agency's  operations; 

(3)  Agree  to  implement  and  adhere  to 
policies  and  procedures  (as  their  laws 
and  ordinances  will  allow)  provided  to 
the  agencies  by  the  Assistant  Secretary, 
including  but  not  limited  to  guidance  on 
investigative  techniques,  case  file 
preparation  and  organization, 
implementation  of  data  elements  for 
complaint  tracking,  etc.; 

(4)  Spend  at  least  twenty  (20)  percent 
of  its  total  annual  budget  on  fair  housing 
activities;  and 

(5)  Not  imilaterally  reduce  the  level  of 
financial  resources  currently  committed 
to  fair  housing  complaint  processing 
(budget  and  staff  reductions  or  other 
actions  outside  the  control  of  the  agency 
will  not,  alone,  result  in  a  negative 
determination  for  the  agency's 
participation  in  the  FHAP). 

(b)  Ine  agency's  refusal  to  provide 
information,  assist  in  implementation, 
or  carry  out  the  requirements  of 
paragraph  (a)  of  this  section  may  result 
in  the  denial  or  interruption  of  its 
receipt  of  FHAP  funds. 

§  115.308    Standards  for  FHAP  program 
revi«w. 

HUD  will  conduct  reviews  of  the 
agency's  cooperative  agreement 
implementation.  This  review  will  also 
identify: 


(a)  How  the  agency  used  the  FHAP 
funds  received; 

(b)  Whether  its  draw-down  of  funds 
was  timely; 

(c)  Whether  the  agency  has  been 
audited  and  received  copies  of  the  audit 
reports  in  accordance  with  applicable 
rules  and  regulations  for  State  and  local 
governmental  entities;  and 

(d)  If  the  agency  complied  with  all 
certifications  and  assurances  required 
by  HUD  in  the  cooperative  agreement. 

§  1 1 5.309     Reporting  and  recordkeeping 
requirements. 

(a)  The  agency  shall  estabUsh  and 
maintain  records  demonstrating: 

(1)  Its  financial  administration  of  the 
FHAP  funds;  and 

(2)  Its  performance  imder  the  FHAP. 

(b)  In  accordance  with  the  cooperative 
agreement  in  effect  between  the  agency 
and  HUD.  the  agency  will  provide  to 
HUD  the  agency  reports  maintained 
pursuant  to  paragraph  la)  of  this  section. 
The  agency  will  provide  reports  to  HUD 
in  accordance  with  the  cooperative 
agreement  in  effect  between  the  agency 
and  HUD  for  frequency  and  content, 
regarding  complaint  processing, 
training,  data  and  information  systems, 
enforcement  and  other  activities 
explaining  how  FHAP  funds  were 
expended  and  used. 

fc)  The  agency  will  permit  reasonable 
public  access  to  its  records,  consistent 
with  the  jurisdiction's  requirements  for 
release  of  information  Documents 
relevant  to  the  agency's  participationin 
FH.\P  must  be  made  available  at  the 
agency's  office  during  normal  working 
hours  (except  that  documents  with 
respect  to  ongoing  fair  housing 
complaint  investigations  are  exempt 
from  public  review  consistent  with 
Federal  and/or  State  law). 

(d)  The  Secretary,  the  Inspector 
General  of  HUD,  and  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  all  pertinent  books, 
accounts,  reports,  files,  and  other 
payments  for  surveys,  audits, 
examinations,  excerpts,  and  transcripts 
as  they  relate  to  the  agency's 
participation  in  FHAP. 

(e)  All  files  will  be  kept  in  such 
fashion  as  to  permit  audits  under 
applicable  procurement  regulations  and 
guidelines  and  the  Single  Audit 
requirements  for  State  and  local 
agencies. 

(f)  The  FHAP  financial  records  and 
files  will  be  kept  at  least  three  years  on- 
site  after  any  cooperative  agreement  has 
terminated. 

§  115.310    Subcontracting  under  the  FHAP. 

If  an  agency  subcontracts  to  a  public 
or  private  agency  any  activity  for  which 
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the  subcontractor  will  receive  FHAP 
funds,  the  agency  must  ensure  and 
certify  in  writing  that  the  subcontractor 
is: 

(a)  Using  services  and  facilities  that 
are  accessible  in  accordance  with  the 
Americans  with  Disabihty  Act  (ADA) 
(42  U.S.C.  12101)  and  Section  504  of  the 
1973  Rehabilitation  Act  (29  U.S.C.  701); 

(b)  Complying  with  the  standards  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (42  U.S.C. 
1441);  and 

(c)  Fiulhering  fair  housi^e 

§  115.311    Corrective  and  remedia.  action. 

(a)  If  HUD  makes  a  preliminary 
determination  that  an  agency  has  not 
complied  with  §  115.309,  the  agency 
will  be  given  written  notice  of  this 
determination  and  an  opportunity  to 
show,  through  demonsdable  facts  and 
data,  that  it  has  done  so  within  a  time 
prescribed  by  HUD. 


(b)  If  an  agency  fails  to  demonstrate  to 
HUD's  satisfaction  that  it  has  met 
program  review  standards,  HUD  will 
request  the  agency  to  submit  and 
comply  with  proposals  for  action  to 
correct,  mitigate,  or  prevent 
performance  deficiencies,  including,  but 
not  limited  to: 

(1)  Preparing  and/or  followring  a 
schedule  of  actions  for  carrying  out  the 
affected  fair  housing  activities; 

(2)  Establishing  and/or  following  a 
management  plan  that  assigns 
responsibilities  for  carrying  out  the 
actions  required; 

(3)  CanceUng  or  revising  activities 
hkely  to  be  affected  by  a  performance 
deficiency  before  expending  FHAP 
funds  for  the  activities;  and 

(4)  Redistributing  or  suspending 
disbursement  of  FHAP  funds  that  have 
not  yet  been  disbursed. 

(c)  HUD  may  condition  the  use  of 
FHAP  award  amounts  with  respect  to  an 
agency's  succeeding  fiscal  year's 


allocation  on  the  satisfactory 
completion  by  the  agency  of  appropriate 
corrective  actions.  When  the  use  of 
funds  is  so  conditioned,  HUD  will 
specify  the  deficiency(ies),  the  required 
corrective  action(s),  and  the  time 
allowed  for  taking  these  actions.  Failure 
of  the  agency  to  complete  the  actions  as 
specified  will  result  in  a  reduction  or 
withdrawal  of  the  FHAP  allocation  in  an 
amount  not  to  exceed  the  amount 
conditionally  granted. 

Appendixl     =5*'-    »ed] 

3.  Appendix  I  to  subchapter  A  of 
chapter  I  of  title  24  of  the  Code  of 
Federal  Regulations  is  removed. 

Date:  July  29,  1996. 
Elizabeth  K.  Julian, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[PR  Dcx:.  96-19908  Filed  8-6-96;  8:45  am] 
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REMINDERS 

GOVERNMENT  ETHICS 

Federal-aid  prograt^ 

Healtfveffects  testing 

The  Items  m  this  list  were 

OFFICE 

approval  anc  nign^av 

reqijiranents  for 

editorially  compiled  as  an  aid 

Conflict  of  interests;  published 

project  authorization; 

reQistration;  minor 

to  Federal  Register  users. 

8-7-96 

pubiishec  "  H-96 

chartges,  coiiNiients  due 

Inclusion  or  exclusion  from 

HOUSING  AND  URBAN 

TRANSPORTATION 

by  8-12-96;  published  7- 

ttiis  list  has  no  legal 

DEVELOPMENT 

DEPARTMENT 

11-96 

Significance. 

DEPARTMENT 

Research  and  Sc>ecial 

HegRlraDon  requrements 

Public  and  Indian  housing: 

Programs  Administration 

Pipeline  safer, 
Gas  pipeline  safety 
starKlards;  Federal 
regulatory  reform 

changes,  and  applicability 
to  blenders  of  deposit 

RULES  GOING  INTO 

Public  housing  management 

conbx)l  gasoline  adcftives; 

EFFECT  TODAY 

assessment  program 

comments  due  by  8-12- 

Heating  degree  day 
tact  or.  adjustment 

96;  published  7-11-96 
Air  quality  implementation 

removed;  put)lished  7-8- 

Correction;  published  8-7- 

plans;  approval  and 

Federal  Housing  Enterprise 
Oversight  Office 

96 

96 

promulgation;  various 

INTERIOR  DEPARTMENT 

States: 

ciisk-based  capital 

Indian  Affairs  Bureau 

COMMENTS  DUE  NEXT 

Tennessee;  comments  due 

Minimum  capital  requirement 
for  entenonses  (Fannie 
Mae  and  Freddie  Mac); 

Energy  and  mmerais 
Tribal  and  a  noted  lanas 

WEEK 

by  8-12-96;  ptOlished  7- 
11-96 
Wisconsin;  comments  due 

AGRICULTURE 

published  7-8-^96 
AGRICULTURE 

leasing  for  mineral 
development:  published  7- 
8-96 

DEPARTMENT 
Agricultural  Marketing 

by  8-16-96;  p(ihli,«ihed  7- 
17-96 

DEPARTMENT 

\J^^\J 

Service 

Clean  Air  Act 

Agricultural  Marketing 
Service 

INTERIOR  DEPARTMENT 
Natifyn;)!  Park  Service 

Potatoes  (Irish)  grown  kv- 

State  operating  pemiits 

HOLIs/l  »OI      r    O'  r\      *i^Vi<  1   *  IW 

Cotorado;  comments  due  by 

Dairy  products;  grading, 

National  pa.n<  SvSiem: 

8-14-96;  published  7-15- 

Termassee;  comments 

inspection,  and  stanaardS' 

Indiana  Dunes  National 

96 

due  by  8-12-96; 

Instant  nonfat  dry  milk, 

Lakeshore,  zomng 

AGRICULTURE 

published  7-11-96 

put)lished  7-8-96 

standards;  CFR  part 

DEPARTMENT 

Hazanjous  waste: 

AGRICULTURE 

removed;  published  8-7-96 

Animal  and  Plant  Heatf" 

Indian  Tnbe's  hazardous 

DEPARTMENT 

JUSTICE  DEPARTMENT 

inspection  Service 

waste  programs 

Federal  Crop  Insurance 
Corporation 

Immigration  and 
Naturalization  Service 

Plant-related  quarantine,    . 
domestic: 

auitwrization  under 
Subtitle  C  of  Resource 

Administrative  regulations: 
Reinsurance  agrreement; 

Immigratior. 
Detauttec  payments,  tees 

Com  cyst  nematode; 
cofTiments  due  by  8-15- 

Conservation  and 
Recovery  Act  connments 
due  by  8-13-96;  pirtished 
6-14-96 

approval  standards. 

assessment,  published  7- 

96:  published  7-16-96 

published  8-7-96 

8-96 

AGRICULTURE 

Pesticides;  tolerances  in  food. 

COMMERCE  DEPARTMENT 

NAVAJO  AND  HOP!  INDIAN 

DEPARTMENT 

animal  feeds,  arxj  raw 

Patents 

RELOCATION  OFFICE 

Farm  Service  Agency 

agriculturai  commodities: 

Acquisition  and  protection  of 

Archaeological  resources 

Farm  marketing  quotas, 

Cyfluthnn;  comments  due  t>y 

foreign  rights  in 

protection: 

acreage  allotments,  and 

8-16-96;  published  7-17- 

inventions,  licensing  of 

-Lands  developed  for 

production  adjustments: 

96 

foreign  oatents  acauired 

resettlement  purposes; 

Peanuts;  comments  due  by 

Glyphosate;  convnents  due 

Dy  Government,  etc 

published  7-8-96 

8-15-96;  published  7-16- 

by  8-12-96;  published  7- 

Federal  regulatory  reform; 

NUCLEAR  REGULATORY 

Qf 

12-96 

publisr>ed  8-7-96. 

COMMISSION 

COMMERCE  DEPARTMENT 

Superfund  program: 

COMMERCE  DEPARTMENT 

Nuclear  eauipment  anc 

National  Oceanic  and 

National  oil  and  hazardous 

Patent  and  Trademark  Office 

material,  export  and  import 

Atmospheric  Administration 

substances  contingency 

Patents 

U.S.  export  controls 

Fishery    ,  r,;'-<ie'-. a:,„  ■    n'x: 

plarv- 

Acquisition  and  protection  of 

conformance  to  Nuclear 

r~ri^:aQe'~>e'~: 

National  priorites  list 

foreign  nghts  in 

Suppliers  Group 

AiantK-  sun  ciam  and  ocean 

update;  comments  due 

inventions,  licensing  ol 

international  export  control 

quahog;  comments  due 

by  8-14-96;  puhfehed 

foreign  pater-ts  acquired 

guidelines;  and  State" 

tiy  8-13-96;  published  6- 

7-15-96 

Dy  Government,  etc. 

Department  nuclear 

20-96 

National  priorities  list 

Federal  regulatory  reform; 
published  8-7-96 

nonproliferation  pottcies; 

Bering  Sea  and  Aleutian 

update;  comments  due 

published  7-8-96 

Islands  groundflsh; 

by  8-16-96;  published 

ENVIRONMENTAL 
PROTECTION  AGENCY 

TRANSPORTATION 

comments  due  t)y  8-15- 

6-17-96 

DEPARTMENT 

96;  published  7-16-96 

FEDERAL 

Clean  Air  Act 

Federal  Aviation 

ENVIRONMENTAL 

COMMUNlCA'-iONS 

Administration 

PROTECTION  AGENCY 

COMMISSION 

Reformulated  gasoline 
program;  opt-out  requests- 

Airworthiness  directives: 
Fokker;  published  7-3-96 

Air  ana  wa:e:  programs. 
Pulp,  paper,  and  paperboard 

Common  carrier  services: 
31.0-31.3  GHz  frequency 

New  York  et  al.; 
published  ^-8-96 

Jetstream;  published  6-17- 

96 

Industries;  effluent 
limitations  gutdetmes, 

band  designation  to  local 
multipoint  distribution 

pretreatment  standards, 

services  for  hub-to- 

FEDERAL  ELECTION 

TRANSPORTATION 

and  new  source 

subscriber  and  subscriber- 

COMMISSION 

DEPARTMENT 

perfonnance  standards; 

to-hub  transmissions; 

Contribution  arKi  expenditure 

Federal  Highway 

comments  due  by  8-14- 

comments  due  by  8-12- 

limitations  and  prohibitions. 

Administration 

96;  published  7-15-96 

96;  published  7-29-96 

Amendn:>ents;  published  8-7- 

Engineenng  and  traffic 

Air  programs;  fuels  and  fuel 

Telephone  number 

96 

operations: 

addMves: 

portability;  cost  recovery; 

IV 
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comments  due  by  8-16- 
96,  puttisned  7-25-96 
Personal  communications 
services 

Commercial  mooie  radio 
services  licensees- 
Geographic  partitioning 
and  spectrum 
deaggregation     marVe! 
entry  barriers 
efcmtriation.  comments 
dtie  by  8-15-96 
puttished  7-25-96 
Radio  stations,  taote  of 
assignments 

Arkansas;  comments  due  by 
8-12-96;  puttoried  7-2-96 
Hawaii;  comments  due  by 

8-12-96;  poWtshed  7-2-96 
Michigan,  comments  due  by 
3-12-96;  pubtished  7-8-96 
Missouri,  comments  due  by 
8-12-96;  puWished  7-2-96 
Telecommunications  Act  of 
1996,  implementation: 
in-region,  interstate, 
,       domestic  inter  LATA 

services  by  Beil  Operating 
Compeintes,  comments 
due  by  8-15-96,  pucxtsneo 
7-29-96 

FEDERAL  RESERVE 
SYSTflM 

Reserve  requirements  of 
depository  institutions 
(Regulation  D), 
Time  deposits,  nonpersonal 
nme  deposits 
Eurocurrency  liatxirties 
etc  .  comments  due  ov  8- 
16-96,  puttisned  5- '7-96 

FEDERAL  TRADE 
COMMISSION 

Industry  guides 
Jewelry,  precious  ^'letals, 
and  pewter  industries; 
comments  due  Dy  8-12- 
96;  puttisned  5-30-96 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Land  and  water 
Osage  Roit   certificate  of 
competency    f^ederal 
regulatory  review, 
comments  due  by  8-16- 
96;  published  6-17-96 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  arxj  threatened 
species 

Lloyd's  hedgehog  cactus; 
comments  due  by  8-13- 
96   puWisned  6-14-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigratior 


IMonimmigrant  status 
oondMons;  informabon 
(fsciosure;  cxxrvnents  due 
by  8-13-96;  published  6- 

UBRARV  OF  CONGRESS 
Copyright  Office,  Library  of 
Cor^ress 

Procedures  and  services: 
Copynght  ciajms;  group 
registratKxi  of  photographs 
Correction;  comments  due 
by  8-15-96;  published 
6-26-96 

PERSONNEL  MANAGEMENT 

OFFICE 

Conflict  of  Irrterest;  comments 

due  by  8-15-96;  published 

7-16-96 
Prevailing  rates  systems; 

conwnents  due  by  8-12-96; 

published  7-12-96 
TRANSPORTATION 
DEPARTMENT 
Privacy  Act;  Implementation 

f^ederal  regulatory  review; 
comments  due  by  8-12- 
96    DuCMished  6-11-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnislration 
Airports: 
Passenger  facility  charges; 
comments  due  by  8-16- 
96;  piijisbed  5-21-96 
Airworthiness  dkectives: 
Aiftxis;  comments  due  by  8- 

12-96;  published  7-1-96 
AJIiedSignal,  IrK.;  comments 
due  by  8-14-96;  published 
6-11-96 
Beech;  comments  due  by  8- 

16-96;  published  6-13-96 
Bombardier;  comments  due 
by  8-16-96;  published  7-8- 
96 
Domier,  comments  due  by 
8-12-96;  published  6-11- 
96 
New  Piper  Aircraft,  Inc.; 
comments  due  by  8-16- 
96;  published  6-13-96 
Pilatus  Aircraft  Ltd.; 
comments  due  by  8-14- 
96;  published  6-11-96 
Rolls-Royce  pic;  comments 
due  by  8-12-96;  published 
6-12-96 
Schweizer  Aircraft  Ckxp.  et 
al.;  comments  due  by  8- 
16-96;  published  6-17-96 
Airworthiness  standards: 
Special  conditions- 
Agusta  models  A1090 
and  A1 09E  helicopters; 


comments  due  by  8-12- 
96;  published  6-13-96 
Class  D  and  Class  E 
airspace,  comments  due  by 
8-12-96,  published  6-24-96 
Oass  E  airsfMce;  comments 
due  bv  8-12-96;  published 
6-24-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Right-of-way  and  environment: 
Federal  regulatory  review- 
Mitigation  of  impacts  to 
wetlands;  comments 
due  by  8-16-96; 
putilished  6-17-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 

Firearms  Bureau 

.Alcoholic  beverages: 
Denatured  alcotiol  and  rum; 
distnbution  and  use; 
Federal  regulatory  review; 
comments  due  by  8-12- 
96,  published  6-13-96 
Tax-free  alcohol:  distribution 
and  use;  comments  due 
by  8-12-96;  published  6- 
13-96 
Volatile  fruit-flavor 
concentrate;  production; 
comments  due  by  8-12- 
96;  putilished  6-13-96 

Practice  and  procedure: 
Federal  regulatory  review; 
-omments  due  by  8-12- 
96,  putdished  6-13-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  ta>es 
Partnership  termination; 

comments  due  by  8-15- 
96,  published  5-13-96 
Procedure  and  administration: 
Domestic  unincorporated 
txjsiness  organizations 
classification  as 
partnerships  or 
associations;  hearing; 
comments  due  by  8-12- 
96;  published  5-13-96 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Conflicts  of  interest,  corporate 
opportunity,  and  hazard 
insurance,  comments  due 
by  8-13-96;  published  6-14- 
96 

Operations: 
Subsidiaries  and  equity 
investments.  Federal 

regulatory  review; 
comments  due  by  8-12- 
96;  published  6-13-96 


LIST  OF  PUBLIC  LAWS 

This  IS  a  list  of  public  bills 
from  tfie  i04th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  m 
conjunction  with  "P  L  U  S" 
(Public  Laws  Update  Service) 
on  202-523-6641    The  text  of 
laws  IS  not  published  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington.  DC  20402 
{phone,  202-512-2470) 

H.R.  3107/P.L.  104-172 

Iran  and  Libya  Sanctions  Act 
of  1996  (Aug.  5,  1996,  110 
Stat.  1541) 

H.R.  1051/P.L.  104-173 

To  provide  for  ttie  extension 
of  certain  hydroelectnc 
projects  located  in  the  State 
of  West  Virginia.  (Aug.  6, 
1996;  110  Stat.  1552) 

H.R.  1114/P.L.  104-174 

To  auttKinze  minors  who  are 
under  the  child  labor 
provisions  of  ttie  Fair  Labor 
Standards  Act  of  1936  and 
who  are  under  18  years  of 
age  to  load  matenals  into 
balers  and  compactors  that 
meet  appropriate  American 
National  Standards  institute 
design  safety  standards   (Aug. 
6,  1996;  'iQ  Stat    1553) 

5.  531 /P.L.  104-175 

To  authonze  a  circuit  judge 
who  has  taken  part  m  an  In 
banc  heanng  of  a  case  to 
continue  to  participate  in  that 
case  after  taking  senior  status, 
and  for  other  purposes.  (Aug. 

6,  1996.  no  Stat.  i556i 

S.J.  Res.  20/P.L.  104-176 

Granting  the  consent  of 
Congress  to  the  compact  to 
provide  for  |0int  natural 
resource  management  and 
enforcement  of  laws  and 
regulations  pertaining  to 
natural  resources  and  boating 
at  the  Jennings  Randolph 
Lake  Project  lying  in  Garrett 
County,  Maryland  and  Mineral 
County,  West  Virginia,  entered 
into  between  the  States  of 
West  Virginia  and  Maryland. 
(Aug.  6,  1996;  110  Stat.  1557) 
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.     INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  suhscnpuon 
prices  down,  the  Govemroent  Printing  Office  mails  each  subscnber  on/v  one  renewal  nonce  You  car. 
leam  when  you  will  get  your  renewal  nouce  by  checking  the  number  that  follows  monih'vcar  ccxk  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  nooce  wvl!  be 
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before  chis  dare 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  youi  rt-newa!  notice  prnmpUs. 
If  your  subscnpuon  service  is  discontinued,  simply  send  your  mailing  iarx.n  fn-m  anv  ivvae  to  ihc 
Supenntendent  of  Documents,  Wa&hmgion,  E>C  20402-9372  with  the  proper  reraiitarvce    tour  ser\ia; 
will  be  reinstated. 
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PECO  Energy  Co.  et  al,  41392-41396 
Natural  gas  certificate  filings: 

MidCon  Texas  Pipeline  Corp.  et  al.,  41396-41399 

National  Fuel  Gas  Supply  Corp.  et  al.,  41399-^1401 
Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipelines;  secondary  market 

transactions;  pilot  program  to  relax  price  cap,  41401- 
41404 

Federal  Labor  Relations  Autno- tv 

RULES 

Federal  Service  Impasses  Panel: 
Miscellaneous  amendments,  41293—41297 

Federal  Maritime  Commiss.on 
NOTICES 

Freight  forwarder  licenses: 
Richmond  Forwarding  et  al.,  41413 

Federal  Railroad  Admiistration 

NOTICES 

Exemption  petitions,  etc.: 
Boone  &  Scenic  Valley  Railroad,  41441 
Burlington  Northern  Santa  Fe,  41441—41442 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  41415 
PftrmissihiH  nonhanking  activities,  41413-41416 

Fish  and  W'idiite  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Commencement  Bay,  WA;  natural  resource  damage 
assessment  restoration  plan  development,  41383- 
41384 

Foreign-Trade  Zeroes  Bcifj 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  Mexico,  41373 


General  Services  Administration 

RULtS 

Federal  Acquisition  Regulation  (FAR): 
Community  right-to-know;  toxic  chemical  release 

reporting,  41473-41475 
Foreign  purchases;  restrictions,  41475—41476 
Immigration  and  Nationality  Act  employment  provisions; 

contractor  compliance,  41472-41473 
Information  Technology  Management  Reform  Act  of 

1996;  implementation,  41467-41472 
Legal  proceedings  costs,  41476—41477 
Miscellaneous  amendments;  introduction,  41466—41467 
Small  entity  compliance  guide,  41477-41478 
Federal  property  management: 
Utilization  and  disposal — 
Excess  and  exchange/sale  information  technology  (IT) 
equipment  disposal;  FIRMR  provisions  relocation, 
41352-41355 

.--seaith  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Meaitn  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  4141 7 

Housing  and  Urban  Development  Department 

RULES 

Fair  housing; 
Complaint  processing;  subpoena  provision  removed, 
41480-41482 

Indian  Attairs  Bureau 
PROPOSED  RULES 
Energy  and  minerals: 
Osage  Reservation  lands,  OK,  leasing;  mining,  except  oil 
and  gas,  41365-41368 

Interior  Department 
See  Fish  ana  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
.  See  Reclamation  Bureau 

International  Trade  Administ'-ation 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  review  requests,  41373-41380 

Countervailing  duties: 
Welded  carbon  steel  pipe  and  tube  products  from — 
Turkey,  41380-41381 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  41429- 
41430 
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Land  Management  Bureau 

NOTiCES 

Alaska  Native  claims  selection: 

Doyon,  Ltd.,  41420 
Environmental  statements;  availability,  etc.: 
Rangeland  health  standards  and  grazing  management 

guidelines,  UT,  41420 
Replacement  raw  water  pipeline,  CO;  scoping  meeting, 
41420-41421 
Meetings; 
Resource  advisory  councils — 
Ukiah,  41421-41422 
Upper  Snake  River  Districts,  41421 
Resource  management  plans,  etc.: 
Medicine  Lodge  Resource  Area,  ID,  41422 

Minerals  Management  Service 

NOTiCES 

International  Platform  and  PipeHne  Decommissioning 
Workshop  et  al.;  recommendations,  41422-41423 

National  Aeronautics  and  Space  Aamnistration 
RULES 

Feaerai  Acquisition  Regulation  (FAR): 
Commimity  right-to-know;  toxic  chemical  release 

reporting,  41473-41475 
Foreign  purchases;  restrictions,  41475-41476 
Immigration  and  Nationality  Act  employment  provisions; 

contractor  compliance,  41472-41473 
Information  Technology  Management  Reform  Act  of 

1996;  implementation,  41467-41472 
Legal  proceedings  costs,  41476-41477 
Miscellaneous  amendments;  introduction,  41466-41467 
Small  entity  compliance  guide,  41477—41478 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Organization  and  operations — 
Supervisory  committee  audits  and  verifications,  41312- 
41326 

National  Foundation  on  the  Arts  end  the  Humanities 

NOTICES 
Meetings: 
Music  Advisory  Panel,  41373 

National  Highway  Traffic  Safety  Aaministration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Retroreflective  sheeting  or  reflex  reflectors  for  rear  of 
truck  tractors,  41355-41362 

National  Institute  of  Standards  and  Technology 

NOTICES 

VoluFitary  product  standards: 
American  Petroleum  Institute — 
Pipelines  risk  management,  etc.,  41381-41383 

National  Institutes  of  Health 

NOTICES 

.i;.e:  t.ons.  Government-owned;  availability  for  licensing, 
41417-41419 


Nationai  Ocea'^ic  an?  ,&!"*■; 


ytffl!' 


Fishery  conservation  and  management; 
Alaska;  fisheries  of  Exclusive  Economic  Zone,  41363 
Bering  Sea  and  Aleutian  Islands  groundfish,  41363-41364 

NOTICES 

Environmental  statements;  availability,  etc.: 
Commencement  Bay,  WA;  natural  resource  damage 
assessment  restoration  plan  development,  41383- 
41384 

Navoaai  ParK  Service 

sC'^CES 

jurisdictional  transfers: 

Maryland  park  areas,  41423-41424 
Management  and  land  protection  plans;  availability,  etc.: 
Devils  Tower  National  Monument,  WY;  climbing 
limitations  based  on  Indian  reUgious  and  cultural 
values,  41424 

Natrona   Scie'^ce  '^ci.-ctst^c- 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  41430 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
41385-41387 

Meetings: 
Historical  Adviso^^'  Committee,  41387 

Nucses''  Reg..^atD'v  Commissiori 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  plants — 
Codes  and  standards;  subsections  IWE  and  IWL, 
41303-41312 

NC'iCES 

Applications,  hearings,  determinations,  etc.: 
Industrial  Marine  Testing  Laboratories,  Inc.,  41430-41431 
Tennessee  Valley  Authority,  41431-41434 

Pufciic  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  National  Institutes  of  Health 

Reciamatior  B^feSi. 

MCT'CtS 

Contract  negotiations: 
Tabulation  of  water  service  and  repayment;  quarterly 
status  reports,  41424-41426 
Environmental  statements;  availability,  etc.: 
Stanislaus  River  Basin  and  Calaveras  River,  CA;  water 
use  program,  41426-41427 

Secur!ties  anc  Exchange  Zcrrr^yss,on 

•NOTICES 

5e.l  rtguiatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange.  Inc.,  41434-41436 
International  Securities  Clearing  Corp.,  41436-41437 
MBS  Clearing  Corp.,  41437-41438 
National  Association  of  Securities  Dealers,  Inc.,  41438- 
41439 

Applications,  hearings,  determinations,  etc.: 
Heritage  Media  Corp.,  41434 
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Socoi  Security  Admimstraticn  .   .  ' 

RULES  '  ■-        '    ^z 

Social  security  benefits; 
Federal  old  age,  survivors  and  disability  insurance — 
Living  in  the  same  household  and  lump-sum  death 
payment  rules;  revision,  41329-41330 

NOTICES 

Social  security  rulings:  »  : 

Rescissions — 
Living  in  the  same  household;  definition,  41439 

Toxic  Substances  and  Disease  Registry  A^er; , 
See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

Set-  (.oast  Guara 

S^.f  Federal  Aviation  Administration 

See  rederai  Railroad  Administration 

.^et  National  Highway  Traffic  Safety  Administration 

NOTICES 

-AgeiK.y  in  formation  collection  activities: 
F^roposed  collection;  comment  request,  41439—41440 
Subnnssioi.  for  (AlH  review;  comment  request,  41440- 

4144: 

Veterans  Affairs  Department 

PROPOSED  RULES 

.■Xdiuduation:  per.sions,  compensation,  dependency,  etc.: 
Diseases  asscx  ;.i'ed  with  exposure  to  herbicide  agents — 
Prostate    a.u  er  and  acute  and  subacute  peripheral 
rieur-!-a'nv    41368-41371 
NOTICES  - 

[diseases  r   t  associated  with  exposxu^  to  herbicide  agents, 
4144^-41449 


Separate  Parts  In  This  Issue 


'af   i: 


Department  of  Transportation,  Coast  Guard,  41452-41462 

Part  ili 

Environmental  Protection  Agency,  41464 

Oart  !V 

Uepdj iinent  of  Defense,  General  Services  Administration, 

National  Aeronautics  and  Space  Administration, 

41467-41478 

Part  V  ' 

Department  of  Housing  and  Urban  Development.  41480- 
41482 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Rpgister 
Vol.  Oi,  Nu.   154 
Thursday,  August  8,  1996 


This  sectrcn  of  trie  FEOERAi  REGISTER 
Contains  regulatory  3cx;uments  having  gertera: 
app)(cabil(tv  and  tegai  eWecl.  most  o*  whicr 
are  keyea  to  and  codified  in  trie  Code  o' 
Federal  Regulations,  wtiich  is  txiOtished  jnde^ 
50  titles  pursuant  to  44  u  S  C    '  5  •  0 

The  Code  of  federal  Regulations  is  sotc  oy 
the  Superintendent  of  Documents,  °nces  ot 
new  books  a-e  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATJONS 
AUTHORnrV 

5  CFR  Parts  2470.  2471,  2472.  and  2473 

Federal  Service  Impasses  Panel — 
General;  Procedures  ot  the  Panel: 
Impasses  Arising  Pursuant  to  Agency 
Determinations  Not  To  Establish  or  To 
Terminate  Flexible  or  Compressed 
Work  Schedules;  Miscellaneous 
Requirements 

AGENCY:  Federal  Service  Impasses 
Panel.  FLRA. 
ACnON:  Final  rules. 

summary:  The  Federal  Service  Impasses 

Panei  is  amending  its  regulations, 
primarily  to  take  advantage  of  existing 
technology  and  to  make  ihem  more 
easily  understood  by  agencies,  labor 
organisations,  and  individuals.  The 
final  revisions  will  allow  parties  to  file 
requests  for  Panel  assistance,  and  other 
documents,  by  facsimile  transmission 
and  will  generally  reorganize  and 
modify  thosf  portions  of  the  rales 
pertaining  to  tiling  and  service.  A  final 
new  section  will  establish  procedures 
by  which  a  party  to  a  Panel  proceeding 
may  seek  to  obtain  a  subpena.  These 
final  revisions  will  make  the  regulations 
clearer  and  more  user-friendly  and  will 
provide  quicker  access  to  the  Panel's 
procedures 

EFFECTIVE  DATE:  .August  18.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A  Laffertv.  Executive  Director, 
Federal  Service  Impasses  Panei,  607 
14th  Street,  NW,  Suite  220, 
Washington,  DC.  20424-0001. 
Telephone  (202)  482-66''0. 

SUPPLEMENTARY  INFORMATION: 

Notice  and  Opportunity  to  Comment 

The  Federal  Service  Impasses  Panei 
proposed  revisions  to  its  regulations  to 
take  advantage  of  existing  technology 
and  to  make  them  more  easily 
understood  by  agencies,  labor 


organizations,  and  individuals.  The 
proposed  revisions  primarily  were  for 
the  purpose  of  permitting  parties  to  file 
requests  for  Panel  assistance,  and  other 
docimients,  by  facsimile  transmission 
[Parts  2471  and  2472),  and  to  establish 
procedures  by  which  a  party  to  a  Panel 
proceeding  may  seek  to  obtain  a 
subpena  (Part  2473).  The  proposed  rules 
were  published  in  the  Federal  Register 
for  notice  and  comment  on  June  6, 1996. 
Formal  written  comments  were 
submitted  by  one  agency.  The 
comiQents  have  been  considered,  and 
two  have  prompted  revisions  to  the 
proposed  rules,  one  pertaining  to  Part 

2471,  the  other  to  Part  2472.  These 
revisions  are  noted  in  the  sectional 
analysis 

Sectional  Analysis 

The  following  sectional  analysis 
reflects  three  revisions  to  the  proposed 
changes.  The  changes  involve  Part 
2471 — ^Procedures  of  the  Panel 
(§  2471.6(a)(2)(ii)),  Part  2472— Impasses 
Arising  Pursuant  to  Agency 
Determinations  Not  to  Establish  or  to 
Terminate  Flexible  or  Compressed  Work 
Schedules  (§2472.3),  and  Part  2473— 
Miscellaneous  Requirements 
(§  2473.1(f)).  For  Part  2470— General, 
and  all  other  sections  of  Parts  2471, 

2472,  and  2473,  no  sectional  analysis  is 
provided  because  the  final  rules  are  the 
same  as  the  proposed  rules. 

Part  2471 

SecUon  2471.6(a}(2)(ii) 

Paragraph  (a)(2)(ii)  lists  the  most 
common  procedures  used  by  the  Panel, 
and  ends  with  the  sentence:  "Following 
procedures  used  by  the  Panel,  it  may 
issue  a  report  to  the  parties  containing 
recommendations  for  settlement."  The 
commenter  noted  that  the  sentence  was 
imclear  because  it  impUed  that  there 
may  be  times  when  the  Panel  only 
recommends  methods  for  settlements 
instead  of  issuing  a  final  and  binding 
decision.  If  this  were  the  case,  because 
most  parties  come  to  the  Panel  for  a 
binding  decision,  the  commenter 
suggested  that  the  factors  considered  by 
the  Panel  in  deciding  whether  to  issue 
a  final  and  binding  decision  or 
recommendations  for  settlement  should 
he  spelled  out  in  the  regulation. 
.\greeing  that  the  proposed  regulation 
may  be  interpreted  to  imply  that  there 
are  times  when  the  Panel's  final  action 
is  the  issuance  of  a  recommendation  for 


settlement,  the  final  regulation  has  been 
revised  to  clarify  that  such 
recommendations  for  settlement,  when 
they  occur,  are  only  issued  by  the  Panel 
prior  to  taking  final  action  to  resolve  the 
impasse. 

Part  2472 

SecUon  2472.3 

This  section,  among  other  things, 
updates  the  Panel's  address  and  phone 
number  to  reflect  its  cvirrent  office 
location.  The  conamenter  recommended 
that  the  Panel's  facsimile  number  also 
be  provided.  The  final  regulation  has 
been  revised  to  include  the  Panel's 
facsimile  nimiber. 

Part  2473 

Section  2473.1(f) 

Section  2473.1(f)  generally  establishes 
a  procedure  for  the  enforcement  of 
subpenas  issued  under  this  part.  It  has 
been  revised  to  be  clearer  and  more 
consistent  with  the  regulations  of  the 
FLRA  pertaining  to  the  same  topic  (5 
CFR  2429.7).  It  now  specifies  that,  upon 
the  failure  of  any  person  to  comply  with 
an  issued  subpena.  the  party  on  whose 
behalf  the  subpena  was  issued  may 
request  the  Solicitor  of  the  FLRA  to 
institute  enforcement  proceedings  in  the 
appropriate  district  court,  unless  to  do 
so  would  be  inconsistent  with  the  law 
and  policies  of  the  Federal  Service 
Labor-Management  Relations  Statute. 

List  i)f  Subiects 

5  CFR  Part  2470 

Government  employees.  Labor- 
management  relations. 

5  CFR  Parts  2471.  2472,  and  2473 

Administrative  practice  and 
procedure,  Government  employees, 
Labor-management  relations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Service  Impasses 
Panel  amends  5  CFR  Ch.  XIV,  Parts 
2470,  2471,  and  2472,  and  add  5  CFR 
Ch.  XrV,  Part  2473,  as  follows: 

PART  2470--GENERAL 

1.  The  authority  citation  for  Part  2470 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7119,  7134. 

2.  In  §  2470.1,  a  new  last  sentence  is 
added  to  read  as  follows: 
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§2470.1    Purpose. 

*  *  '  It  is  tiie  policy  of  the  Panel  to 
encourage  labor  and  management  to 
resolve  disputes  on  terms  that  are 
mutually  agreeable  at  any  stage  of  the 
Panel's  procedures. 


PART  2471 
PANEL 


-PROCEDURES  OF  THE 


3.  The  authority  citation  for  part  2471 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7119,  7134. 

4.  Section  2471.2  is  revised  to  read  as 
follows: 

§2471.2    Reqiiest  (orm. 

A  form  is  available  for  use  by  the 
parties  in  filing  a  request  for 
consideration  of  an  impasse  or  approval 
of  a  binding  arbitration  procedure. 
Copies  are  available  from  the  Office  of 
the  Executive  Director,  Federal  Service 
Impasses  Panel,  607  14th  Street,  NW.. 
Suite  220,  Washington,  DC.  20424- 
0001.  Telephone  (202)  482-6670.  Use  of 
the  form  is  not  required  provided  that 
the  request  includes  all  of  the 
information  set  forth  in  §  2471.3. 

5.  Section  2471.3  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1),  and 
(b)(4)  to  read  as  follows: 

§  2471 .3    Content  of  request. 

la)  *  •  • 

(1)  Identification  of  the  parties  and 
individuals  authorized  to  act  on  their 
behalf,  including  their  addresses, 
telephone  numbers,  and  facsimile 
numbers; 
•        *        *        •        * 

(b)*  *  * 

(1)  Identification  of  the  parties  and 
individuals  authorized  to  act  on  their 
behalf,  including  their  addresses, 
telephone  numbers,  and  facsimile 
numbers; 
***** 

(4)  Statement  as  to  whether  any  of  the 
proposals  to  be  submitted  to  the 
arbitrator  contain  questions  concerning 
the  duty  to  bargain  and  a  statement  of 
each  party's  position  concerning  such 
questions;  and 
***** 

6.  Section  2471.4  is  revised  to  read  as 
follows; 

§2471.4    Where  to  file. 

Requests  to  the  Panel  provided  for  in 
this  part,  and  inquiries  or 
correspondence  on  the  status  of 
impasses  or  other  related  matters, 
should  be  addressed  to  the  Executive 
Director.  Federal  Service  Impasses 
Panel,  607  14th  Street,  NW.,  Suite  220, 
Washington,  D.C.  20424-0001. 
Telephone  (202)  482-6670.  Facsimile 
(202) 482-6674. 


7.  Section  2471.5  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  (d),  and  (e)  to  read 
as  follows: 

§2471.5    Filing  and  service. 

(a)  Fi7/ng  and  service  of  request.  (1) 
Any  party  submitting  a  request  for  Panel 
consideration  of  an  impasse  or  a  request 
for  approval  of  a  binding  arbitration 
procedure  shall  Hie  an  original  and  one 
copy  with  the  Panel.  A  clean  copy  may 
be  submitted  for  the  original.  Requests 
may  be  submitted  in  person  or  by 
registered  mail,  certihed  mail,  regular 
mail,  or  private  dehvery  service. 
Requests  may  also  be  accepted  by  the 
Panel  if  transmitted  to  the  facsimile 
machine  of  its  office.  A  party  submitting 
a  request  by  facsimile  shall  also  file  an 
original  for  the  Panel's  records,  but 
failure  to  do  so  shall  not  affect  the 
validity  of  the  filing  by  facsimile,  if 
otherwise  proper. 

(2)  The  party  submitting  the  request 
shall  serve  a  copy  of  such  request  upon 
all  counsel  of  record  or  other  designated 
representative(s)  of  parties,  upon  parties 
not  so  represented,  and  upon  any 
mediation  service  which  may  have  been 
utilized.  Service  upon  such  counsel  or 
representative  shall  constitute  service 
upon  the  party,  but  a  copy  also  shall  be 
transmitted  to  the  party.  Service  of  a 
request  may  be  made  in  person  or  by 
registered  mail,  certified  mail,  regular 
mail,  or  private  delivery  service.  With 
the  permission  of  the  person  receiving 
the  request,  service  m^  be  made  by 
facsimile  transmission  or  by  any  other 
agreed-upon  method.  When  the  Panel 
acts  on  a  request  from  the  Federal 
Mediation  and  Conciliation  Service  or 
acts  on  a  request  from  the  Executive 
Director  under  §  2471.1(a),  it  will  notify 
the  parties  to  the  dispute,  their  counsel 
of  record,  if  any,  and  any  mediation 
service  which  may  have  been  utiUzed. 

(b)  Filing  and  service  of.  other 
documents.  (1)  Any  party  submitting  a 
response  to,  or  other  document  in 
connection  with,  a  request  for  Panel 
consideration  of  an  impasse  or  a  request 
for  approval  of  a  binding  arbitration 
procedure  shall  file  an  original  and  one 
copy  with  the  Panel.  A  clean  copy  may 
be  submitted  for  the  original. 
Documents  may  be  submitted  to  the 
Panel  in  person  or  by  registered  mail, 
certified  mail,  regular  mail,  or  private 
delivery  service.  Documents  may  also  be 
accepted  by  the  Panel  if  transmitted  to 
the  facsimile  machine  of  its  office,  but 
only  with  advance  permission,  which 
may  be  obtained  by  telephone.  A  party 
submitting  a  document  by  facsimile 
shall  also  file  an  original  for  the  Panel's 
records,  but  Eailure  to  do  so  shall  not 


affect  the  validity  of  the  submission,  if 
otherwise  proper. 

(2)  The  party  submitting  the 
document  shall  serve  a  copy  of  such 
request  upon  all  counsel  of  record  or 
other  designated  representative(s)  of 
parties,  or  upon  parties  not  so 
represented.  Service  upon  such  counsel 
or  representative  shall  constitute  service 
upon  the  party,  but  a  copy  also  shall  be 
transmitted  to  the  party.  Service  of  a 
document  may  be  made  in  person  or  by 
registered  mail,  certified  mail,  regular 
mail,  or  private  delivery  service.  With 
the  permission  of  the  person  receiving 
the  docimient,  service  may  be  made  by 
facsimile  transmission  or  by  any  other 
agreed-upon  method. 
***** 

(d)  The  date  of  service  or  date  served 
shall  be  the  day  when  the  matter  served, 
if  properly  addressed,  is  deposited  in 
the  U.S.  mail  or  is  deUvered  in  person 
or  is  deposited  with  a  private  delivery 
service  that  will  provide  a  record 
showing  the  date  the  document  was 
tendered  to  the  delivery  service.  Where 
service  is  made  by  facsimile 
transmission,  the  date  of  service  shall  be 
the  date  on  which  transmission  is 
received. 

(e)  Unless  otherwise  provided  by  the 
Panel  or  its  designated  representatives, 
any  document  or  paper  filed  with  the 
Panel  under  this  section,  together  with 
any  enclosure  filed  therewith,  shall  be 
typewritten  on  8'/2Xil  inch  plain  white 
paper,  shall  have  margins  no  less  than 

1  inch  on  each  side,  shall  be  in  typeface 
no  smaller  than  10  characters  per  inch, 
and  shall  be  numbered  consecutively. 
Nonconforming  papers  may,  at  the 
Panel's  discretion,  be  rejected. 

8.  Section  2471.6  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(2)  and  (b)  to  read  as 
follows: 

§2471.6    Investigation  of  request;  Panel 
procedures;  approval  of  binding  artitration. 

laj  '   •    * 

(D*  •  * 

(2)  Assert  jurisdiction  and 

(i)  Recommend  to  the  parties 
procedures  for  the  resolution  of  the 
impasse;  and/or 

(li)  Assist  the  parties  in  resolving  the 
impasse  through  whatever  methods  and 
procedures  the  Panel  considers 
appropriate.  The  procedures  utilized  by 
the  Panel  may  include,  but  are  not 
limited  to:  informal  conferences  with  a 
Panel  designee;  factfinding  (by  a  Panel 
designee  or  a  private  factfinder);  written 
submissions;  show  cause  orders;  oral 
presentations  to  the  Panel;  and 
arbitration  or  mediation-arbitration  (by  a 
Panel  designee  or  a  private  arbitrator). 
Following  procedures  used  by  the 


UMI 


Federal  Register 


V  Oi 


61    No    154      Thursday.  August  8,  1996  /  Rules  and  Regulations       41295 


Panel,  it  may  issue  a  report  to  the 
parties  containing  recommendations  for 
settlement  prior  to  taking  final  action  to 
resolve  the  impasse. 

(b)  Upon  receipt  of  a  request  for 
approval  of  a  binding  arbitration 
procedure,  the  Panel  or  its  designee  will 
promptly  conduct  an  investigation, 
consulting  when  necessary  with  the 
parties  and  with  any  mediation  service 
utilized.  After  due  consideration,  the 
Panel  shall  promptly  approve  or 
disapprove  the  request,  normally  within 
five  (5)  workdays. 

9.  §  2471.7,  the  section  heading  and 
the  introductory  text  are  revised; 
(paragraphs  (a)  and  (b),  introductory 
text,  are  removed,  and  paragraphs  (b)  (1) 
through  (6)  are  redesignated  as  (a) 
through  (f)  respectively.  The  revisions 
read  as  follows: 

§24717     Preiiminary  factfinding 
procedures. 

When  the  Panel  determines  that  a 
factfinding  hearing  is  necessary  under 
§  2471.6,  and  it  appoints  one  or  more  of 
its  designees  to  conduct  such  hearing,  it 
will  issue  and  serve  upon  each  of  the 
parties  a  notice  of  hearing  and  a  notice 
of  prehearing  conference,  if  any. 
***** 

10.  The  section  heading  of  §  2471.8  is 
revised  to  read  as  follows: 

§  2471  8     Conduct  o»  factfinding  and  other 
hearings;  prehearing  conferences. 
*         *         •         *         • 

11.  Section  2471.9  is  amended  by 

revising  paragraph  (a)  to  read  as  follows: 

§  2471 .9     Report  and  recommendations. 

(a)  When  a  report  is  issued  after  a 
factfinding  hearing  is  conducted 
pursuant  to  §  2471.7  and  2471.8,  it 
normally  shall  be  in  writing  and.  when 
authorized  by  the  Panel,  shall  contain 
recommendations. 


PART  2472-  IMPASSES  ARlSiNG 
PURSUANT  TO  AGENCY 
DETERMINATIONS  NOT  TO 
ESTABLISH  OR  TO  TERMINATE 
FLEXIBLE  OR  COMPRESSED  WORK 
SCHEDULES 

12.  The  authority  citation  for  part 
2472  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  6131. 

13.  In  §  2472.2,  paragraphs  (d) 
through  (n)  are  redesignated  as 
paragraphs  (e)  through  (o),  new 
paragraph  (d)  is  added,  and  newly 
redesignated  paragraph  (j)  is  revised  to 
read  as  follows: 

§2472.2'  Definitions. 

•         •         *         *        • 


(d)  The  term  duly  authorized 
delegatee  means  an  official  who  has 
been  delegated  the  authority  to  act  for 
the  head  of  the  agency  in  the  matter 
concerned. 
***** 

(j)  The  term  hearing  means  a 
factfinding  hearing  or  any  other  hearing 
procedures  deemed  necessary  to 
accomplish  the  purpose  of  5  U.S.C. 
6131. 
*         *        •        •        * 

14.  Section  2472.3  is  revised  to  read 
as  follows: 

§2472.3    Request  »or  Pane^  cons.oera^on. 

Either  party,  or  me  panies  jointly, 
may  request  the  Panel  to  resolve  an 
impasse  resulting  from  an  agency 
determination  not  to  establish  or  to 
terminate  a  flexible  or  compressed  work 
schedule  by  filing  a  request  as 
hereinafter  provided.  A  form  is  available 
for  use  by  the  parties  in  filing  a  request 
with  the  Panel.  Copies  are  available 
from  the  Office  of  the  Executive 
Director,  Federal  Service  Impasses 
Panel,  607  14th  Street,  NW.,  Suite  220. 
Washington,  DC  20424-0001. 
Telephone  (202)  482-6670.  Facsimile 
(202)  482-6674.  Use  of  the  form  is  not 
required  provided  that  the  request 
includes  all  of  the  information  set  forth 
in  §  2472.4. 

15.  Section  2472.4  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(6)  to 
read  as  follows: 

§  2472  4     Conten!  o'  '■equest 

UJ  -    *    * 

(1)  Identification  of  the  parties  and 
individuals  authorized  to  act  on  their 
behalf,  including  their  addresses, 
telephone  numbers,  and  facsimile 
numbers; 
***** 

(6)  A  copy  of  the  agency's  written 
determination  and  the  finding  on  which 
the  determination  is  based,  including,  in 
a  case  where  the  finding  is  made  by  a 
duly  authorized  delegatee,  evidence  of  a 
specific  delegation  of  authority  to  make 
such  a  finding;  and 
***** 

16.  Section  2472.5  is  revised  to  read 
as  follows: 

§2472.5    Whm«tofile. 

Requests  to  the  Panel  provided  for  in 
these  rules,  and  inquiries  or 
correspondence  on  the  status  of 
impasses  or  other  related  matters, 
should  be  directed  to  the  Executive 
Director,  Federal  Service  Impasses 
Panel,  607  14th  Street,  NW.,  Suite  220, 
Washington,  DC  20424-0001. 
Telephone  (202)  482-6670.  Facsimile 
(202)  482-6674. 


§f  2472.7  through  2472.12     [Redesignated 
as  §§  2472  6  through  2472.1 1] 

17.  Section  2472.6  is  removed  and 
§  2472.7  through  2472.12  are 
redesignated  as  §  2472.6  through 
2472.11,  respectively. 

18.  Newly  designated  §2472.6  is 
amended  by  revising  the  section 
heading  and  paragraphs  (a),  (b),  (d),  (e), 
and  (fl  to  read  as  follows:  - 

§2472.6    Filing  arc  serv  ct 

(a)  Filing  and  service  of  request.  (1) 
Any  party  submitting  a  request  for  Panel 
consideration  of  an  impasse  filed 
pursuant  to  §  2472.3  of  these  rules  shall 
file  an  original  and  one  copy  with  the 
Panel.  A  clean  copy  may  be  submitted 
for  the  original.  Requests  may  be 
submitted  in  person  or  by  registered 
mail,  certified  mail,  regular  mail,  or 
private  delivery  service.  Requests  will 
also  be  accepted  by  the  Panel  if 
transmitted  to  the  facsimile  machine  of 
its  office.  A  party  submitting  a  request 
by  facsimile  shall  also  file  an  original 
for  the  Panel's  records,  but  failure  to  do 
so  shall  not  affect  the  validity  of  the 
filing  by  facsimile,  if  otherwise  proper. 

(2)  Tne  party  submitting  the  request 
shall  serve  a  copy  of  such  request  upon 
all  counsel  of  record  or  other  designated 
representative(s)  of  parties,  and  upon 
parties  not  so  represented.  Service  upon 
such  counsel  or  representative  shall 
constitute  service  upon  the  party,  but  a 
copy  also  shall  be  transmitted  to  the 
party.  Service  of  a  request  may  be  made 
in  person  or  by  registered  m^,  certified 
mail,  regular  mail,  or  private  delivery 
service.  With  the  permission  of  the 
person  receiving  the  request,  service 
may  be  made  by  facsimile  transmission 
or  by  any  other  agreed-upon  method. 

(b)  Filing  and  service  of  other 
documents.  (1)  Any  party  submitting  a 
response  to,  or  other  document  in 
connection  with,  a  request  for  Panel 
consideration  of  an  impasse  filed 
pursuant  to  §  2472.3  shall  file  an 
original  and  one  copy  with  the  Panel.  A 
clean  copy  may  be  submitted  for  the 
original.  Documents  may  be  submitted 
to  the  Panel  in  person  or  by  registered 
mail,  certified  mail,  regular  mail,  or 
private  delivery  service.  Documents 
may  also  be  accepted  by  the  Panel  if 
transmitted  to  the  facsimile  machine  of 
its  office,  but  only  with  advance 
permission,  which  may  be  obtained  by 
telephone.  A  party  submitting  a 
dociunent  by  facsimile  shall  also  file  an 
original  for  the  Panel's  records,  but 
failure  to  do  so  shall  not  affect  the 
validity  of  the  submission,  if  otherwise 
proper. 

(2)  The  party  submitting  the 
document  shall  serve  a  copy  of  such 
request  upon  all  counsel  of  record  or 
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other  designated  representative(s)  of 
parties,  or  upon  parties  not  so 
represented.  Service  upon  such  counsel 
or  representative  shall  constitute  service 
upon  the  party,  but  a  copy  also  shall  be 
transmitted  to  the  party.  Service  of  a 
document  may  be  made  in  person  or  by 
registered  mail,  certified  mail,  regular 
mail,  or  private  delivery  service.  \Vith 
the  permission  of  the  person  receiving 
the  document,  service  may  be  made  by 
facsimile  transmission  or  by  any  other 
agreed-upon  method. 
***** 

(d)  The  date  of  service  or  date  served 
shall  be  the  day  when  the  matter  served, 
if  properly  addressed,  is  deposited  in 
the  U.S.  mail,  is  delivered  in  person,  or 
is  deposited  with  a  private  deUvery 
service  that  will  provide  a  record 
showing  the  date  the  document  was 
tendered  to  the  delivery  service.  Where 
service  is  made  by  facsimile 
transmission,  the  date  of  service  shall  be 
the  date  on  which  transmission  is 
received. 

(e)  Unless  otherwise  provided  by  the 
Panel  or  its  designated  representatives, 
any  document  or  paper  filed  with  the 
Panel  under  this  part,  together  with  any 
enclosure  filed  therewith,  shall  be 
typewritten  on  SVjxll  inch  plain  white 
paper,  shall  have  margins  no  less  than 

1  inch  on  each  side,  shall  be  in  typeface 
no  smaller  than  10  characters  per  inch, 
and  shall  be  numbered  consecutively. 
Nonconforming  papers  may,  at  the 
Panel's  discretion,  be  rejected. 

(f)  An  impasse  arising  pursuant  to 
section  6131(c)  (2)  or  (3)  of  the  Act  will 
not  be  considered  to  be  filed,  and  no 
Panel  action  will  be  taken,  \mtil  the 
party  initiating  the  request  has  complied 
with  §  2472.4,  2472.5,  and  2472.6  of 
these  regulations. 

19.  Newly  designated  §  2472.7  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  2472  7    Investigation  of  request;  Pane* 
assistance. 

***** 

(b)  The  procedures  utilized  by  the 
Panel  shall  afford  the  parties  an 
opportunity  to  present  their  positions, 
including  supporting  evidence  and 
arguments  orally  and/or  in  writing. 
They  include,  but  are  not  limited  to: 
informal  conferences  with  a  Panel 
designee;  factfinding  (by  a  Panel 
designee  or  a  private  factfinder);  written 
submissions;  show  cause  orders;  and 
oral  presentations  to  the  Panel. 

20.  Newly  designated  §  2472.8  is 
revised  to  read  as  follows: 

§  2472.8     Preliminary  hearing  procedures. 

When  the  Panel  determines  that  a 
hearing  shall  be  held,  and  it  appoints 


one  or  more  of  its  designees  to  conduct 
such  a  hearing,  it  will  issue  and  serve 
upon  each  of  the  parties  a  notice  of 
hearing  and  a  notice  of  prehearing 
conference,  if  any.  The  notice  will  state: 

(a)  The  names  of  the  parties  to  the 
dispute; 

(b)  The  date,  time,  place,  type,  and 
purpose  of  the  hearing; 

(c)  The  date,  time,  place,  and  purpose 
of  the  prehearing  conference.  If  any; 

(d)  The  name  of  tha  designated 
representative(s)  appointed  by  the 
Panel; 

(e)  The  issue(s)  to  be  resolved;  and 

(f)  The  method,  if  any,  by  which  the 
hearing  shall  be  transcribed. 

21.  Newly  designated  §2472.10  is 
revised  to  read  as  follows: 

§2472.10    Reports. 

When  a  report  is  issued  after  a  hearing 
conducted  pursuant  to  §  2472.8  and 
2472.9,  it  normally  shall  be  in  writing 
and  shall  be  submitted  to  the  Panel, 
with  a  copy  to  each  party,  within  a 
period  normally  not  to  exceed  30 
calendar  days  after  the  close  of  the 
hearing  and  receipt  of  briefs,  if  any. 

22.  In  §  2472.11,  the  introductory  text 
of  paragraph  (a)  and  paragraph  (b)  are 
amended  to  read  as  follows: 

§  2472.1 1    Final  action  by  the  Panel. 

(a)  After  due  consideration  of  the 
parties'  positions,  evidence,  and 
arguments,  including  any  report 
submitted  in  accordance  with  §  2472.10, 
the  Panel  shall  take  final  action  in  favor 
of  the  agency's  determination  if: 
***** 

(b)  If  the  finding  on  which  an  agency 
determination  under  5  U.S.C.  6131(c)(2) 
or  (c)(3)  is  based  is  not  supported  by 
evidence  that  the  schedule  is  likely  to 
cause  or  has  caused  an  adverse  agency 
impact,  the  Panel  shall  take  whatever 
final  action  is  appropriate. 
***** 

23.  Part  2473  is  added  to  read  as 
follows: 

§2473.1    Sut)penas. 

(a)  Any  member  of  the  Panel,  the 
Executive  Director,  or  other  person 
designated  by  the  Panel,  may  issue 
subpenas  requiring  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  docimientary  or  other 
evidence.  However,  no  subpena  shall  be 
issued  under  this  section  which  requires 
the  disclosure  of  intramanagement 
guidance,  advice,  counsel,  or  training 
within  an  agency  or  between  an  agency 
and  the  Office  of  Persormel 
Management. 


(b)  Where  the  parties  are  in  agreement 
that  the  appearance  of  witnesses  or  the 
production  of  documents  is  necessary, 
and  such  witnesses  agree  to  appear,  no 
such  subpena  need  be  sought. 

(c)  A  request  for  a  subpena  by  any 
person,  as  defined  in  5  U.S.C. 
7103(a)(1),  shall  be  in  wnriting  and  filed 
with  the  Executive  Director,  not  less 
than  fifteen  (15)  days  prior  to  the 
opening  of  a  hearing,  or  with  the 
appropriate  presiding  officiaUs)  during 
the  hearing. 

(d)  All  requests  shall  name  and 
identify  the  witnesses  or  documents 
sought,  and  state  the  reasons  therefor. 
The  Panel,  Executive  Director,  or  any 
other  person  designated  by  the  Panel,  as 
appropriate,  shalt  grant  the  request 
upon  the  determination  that  the 
testimony  or  documents  appear  to  be 
necessary  to  the  matters  under 
consideration  and  the  request  describes 
with  sufficient  particularity  the 
documents  sought.  Service  of  an 
approved  subpena  is  the  responsibility 
of  the  party  on  whose  behalf  the 
subpena  was  issued.  The  subpena  shall 
show  on  its  face  the  name  and  address 
of  the  party  on  whose  behalf  the 
subpena  was  issued. 

(ej  Any  person  served  with  a  subpena 
who  does  not  intend  to  comply  shall 
within  five  (5)  days  after  the  date  of 
service  of  the  subpena  upon  such 
person,  petition  in  wrriting  to  revoke  the 
subpena.  A  copy  of  any  petition  to 
revoke  a  subpena  shall  be  served  on  the 
party  on  whose  behalf  the  subpena  was 
issued.  Such  petition  to  revoke,  if  made 
prior  to  the  hearing,  and  a  written 
statement  of  service,  shall  be  filed  with 
the  Executive  Director.  A  petition  to 
revoke  a  subpena  filed  during  the 
hearing,  and  a  written  statement  of 
service  shall  be  filed  with  the 
appropriate  presiding  official(s).  The 
Executive  Director,  or  the  appropriate 
presiding  official(s)  will,  as  a  matter  of 
course,  cause  a  copy  of  the  petition  to 
revoke  to  be  served  on  the  party  on 
whose  behalf  the  subpena  was  issued, 
but  shall  not  be  deemed  to  assume 
responsibility  for  such  service.  The 
Panel,  Executive  Director,  or  any  other 
person  designated  by  the  Panel,  as 
appropriate,  shall  revoke  the  subpena  if 
the  evidence  the  production  of  which  is 
required  does  not  relate  to  an_y  matter 
under  consideration  in  the  proceedings, 
or  the  subpena  does  not  describe  with 
sufficient  particularity  the  evidence  the 
production  of  which  is  required,  or  if  for 
any  other  reason  sufficient  in  law  the 
subpena  is  invalid.  The  Panel,  Executive 
Director,  or  any  other  person  designated 
by  the  Panel,  as  appropriate,  shall  make 
a  simple  statement  of  procedural  or 
other  ground  for  the  ruling  on  the 
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petition  to  revoke.  The  petition  to 
revoke,  any  answer  thereto,  and  any 
ruling  thereon  shall  not  become  part  of 
the  official  record  except  upon  the 
request  of  the  party  aggrieved  by  the 
ruling. 

(f)  Upon  the  failure  of  any  person  to 
comply  with  a  subpena  issued,  and 
upon  tie  request  of  the  party  on  whose 
behalf  the  subpena  was  issued,  the 
Solicitor  of  the  FLRA  shall,  on  behalf  of 
such  party,  institute  proceedings  in  the 
appropriate  district  court  for  the 
enforcement  thereof,  unless  to  do  so 
would  be  inconsistent  with  law  and  the 
policies  of  the  Federal  Service  Labor- 
Management  Relations  Statute.  The 
Solicitor  of  the  FLRA  shall  not  be 
deemed  thereby  to  have  assumed 
responsibility  for  the  effective 
prosecution  of  the  same  before  the  court 
thereafter. 

(g)  All  papers  submitted  to  the 
Executive  Director  under  this  section 
shall  be  filed  in  duplicate,  along  with  a 
statement  of  service  showing  that  a  copy 
has  been  served  on  the  other  party  to  tJie 
dispute. 

(h)(1)  Witnesses  (whether  appearing 
voluntarily  or  under  a  subpena)  shall  be 
paid  the  fee  and  mileage  allowances 
which  are  paid  subpenaed.  witnesses  in 
the  courts  of  the  United  States: 
Provided,  that  anv  witness  who  is 
employed  by  the  Federal  Government 
shall  not  be  entitled  to  receive  witness 
fees  in  addition  to  compensation 
received  in  conjunction  with  official 
time  granted  for  such  participation, 
including  necessary  travel  time,  as 
occurs  during  the  employee  s  regular 
work  hours  and  when  the  employee 
would  otherwise  be  in  a  work  or  pjaid 
leave  status. 

(2)  Witness  fees  and  mileage 
aJlowances  shall  be  paid  by  the  party  at 
whose  instance  the  witnesses  appear 
except  when  the  witness  receives 
compensation  in  conjunction  with 
official  time  as  described  in  paragraph 
(h)(1)  of  this  section. 

(5  U.S.C  7119,  7134). 

Dated;  August  2. 1996. 
Linda  A.  LafiRerty, 

Executive  Dinctor,  Federal  Service  Impasses 
Panel. 
[PR  Doc.  96-20138  Filed  8-7-96;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 
RIN0563-AB56 

Common  Crop  Insurance  Regulations. 
Texas  Citrus  Fruit  Crop  insurance 
Provisions 

agency:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
Texas  citrus  firuit.  The  provisions  will 
be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  poUcy  changes  to  better 
meet  the  needs  of  the  insured  and 
combine  the  current  Texas  Citrus 
Endorsement  with  the  Common  Crop 
Insurance  Pohcy  for  ease  of  use  and 
consistency  of  terms. 
EFFECTIVE  DATE:  Aueust  8.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Louise  Narber,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road.  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 

SUPPtEMENTARV  INFORMATtON: 

F.xecutivp  Order  No  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  jmder 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
April  30,  2001. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  comments,  data,  and  opinions 
on  information  collection  requirements 
previously  approved  by  0MB  under 
OMB  control  number  0563-0003 


through  September  30, 1998.  No  public 
comments  were  received. 

Unfunded  Mandate?  Rpform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FQC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  of  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FQC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  H  of  the  UMRA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  poUtical 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  apphcation  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  An  insured  must 
also  annually  certify  to  the  previous 
years  production  or  receive  a 
transitional  yield.  The  producer  must 
maintain  the  production  records  to 
support  the  certified  information  for  at 
least  3  years.  This  regulation  does  not 
alter  those  requirements.  The  amount  of 
work  required  of  the  insurance 
companies  deUvering  and  servicing 
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these  policies  will  not  increase 
significantly  from  the  amount  of  work, 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  §605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  v\ssistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Exe<;utive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
pan  ,3015,  subpart  V,  published  at  48  PR 
2911,"^   lune  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 

determined  that  these  regulations  meet 
the  apphcahie  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No  12778,  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
pnor  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessar\'  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Wednesday.  June  5.  1996.  FQC 
published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  28512-28517 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section.  7  CFR  457  119,  Texas  Citru? 
Fruit  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  the  current 
provisions  for  insuring  Texas  citrus  fruit 
found  at  7  CFR  401.115  (Texas  Citrus 


Endorsement),  thereby  limiting  the 
effect  of  the  current  provisions  to  the 
1997  and  prior  crop  years.  After  this 
final  rule  becomes  effective,  the  current 
provisions  for  insuring  Texas  citrus  fruit 
will  be  removed  from  §  401.115  and  that 
section  will  be  reserved. 

Following  publication  of  that 
proposed  rule,  the  public  vyas  afforded 
30  days  to  submit  written  comments, 
data,  and  opinions.  A  total  of  25 
comments  were  received  from 
producers,  trade  associations,  the  crop 
insurance  industry  and  FSA.  The 
comments  received,  and  FCIC's 
responses  are  as  follows: 

Comment:  A  representative  of  FSA 
suggested  that  the  word  "type"  be 
changed  to  "crop"  throughout  the 
provisions  where  appropriate  since  the 
citrus  type  designations  used  in  the  past 
will  be  replaced  with  individual  crop 
codes  beginning  with  the  1998  crop 
year. 

-  Response:  FQC  agrees  and  has  made 
this  change  as  well  as  deleting  the 
definition  of  type. 

Comment:  The  crop  insurance 
industry  commented  that  the  proposed 
rule  did  not  contain  any  reference  to 
acreage  reporting  and  suggested  that 
such  reference  be  added. 

Response:  Section  6  (Report  of 
Acreage)  of  the  Basic  F*rovisions 
provides  information  on  the  reporting  of 
acreage  and  specifies  that  the  acreage 
reporting  date  will  be  included  in  the 
Special  Provisions.  No  changes  have 
been  made  to  these  provisions. 

Comment:  The  crop  insurance 
industry  stated  that  the  definition  for 
"excess  rain"  is  not  very  precise  when 
compared  to  the  definition  for  "excess 
wind". 

Response:  FQC  agrees,  however  it  is 
impossible  to  specify  an  amount  of 
precipitation  that  would  damage  the 
crop.  Different  soil  types,  temperatures, 
weather  patterns,  etc.,  may  result  in 
significant  variation  in  the  amount  of 
precipitation  that  can  be  tolerated  before 
the  crop  is  damaged.  No  changes  have 
been  made  to  the  definition. 

Comment:  A  trade  association  was 
concerned  about  the  deletion  of  "frost" 
as  a  cause  of  loss.  They  believed  that  the 
proposed  definition  for  freeze  appeared 
adequate  for  fruit  and  tree  damage,  but 
was  concerned  about  frost  damage 
during  the  bloom  period. 

Response:  The  aefinition  of  freeze  is 
changed  to  also  include  the  formation  of 
ice  in  the  cells  of  the  blossoms. 

Comment:  The  crop  insurance 
industry  stated  that  the  provisions  refer 
to  a  pro  rata  refund  when  optional  units 
are  combined  into  basic  units  whenever 
the  insured  reported  optional  units  but 
does  not  qualify.  They  questioned  on 


what  basis  a  pro  rata  refund  would  be 
determined. 

Response:  The  reference  to  a  pro  rata 
refund  has  been  deleted  and  the 
sentence  changed  to  read  'If  failure  to 
comply  wixh  these  provisions  is 
determined  to  be  inadvertent,  and  the 
optional  units  are  combined  into  a  basic 
unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional 
units  will  be  refunded  to  you  for  the 
units  combined." 

Comment:  The  crop  insurance 
industry  stated  that  they  did  not 
understand  why  all  optional  units  must 
be  identified  on  the  acreage  report  for 
each  crop  year  They  said  that  listing 
every  possible  combination  for  every 
crop  on  a  policy  could  test  the  limits  on 
the  number  of  policy  lines  allowed. 

Response:  Although  more  than  one 
method  is  available  to  determine 
optional  units,  only  one  method  may  be 
used  in  any  given  crop  year.  Only  those 
optional  units  determined  under  the 
selected  method  for  the  crop  year  for 
which  the  acreage  report  is  completed 
must  be  listed.  Optional  unit 
designation  from  past  years  or  that 
could  have  been  established  for  the 
current  year,  should  not  be  listed  on  the 
ctirrent  crop  years'  acreage  report.  The 
phrase  "established  for  a  crop  year"  has 
been  added  to  the  provisions  for 
clarification. 

Comment:  The  crop  insurance 
industry  suggested  that  the  provision, 
"You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to 
determine  your  production  guarantee," 
would  cause  confusion  between  the 
APH  and  policy  year. 

Response:  The  APH  is  based  on  the 
actual  production  of  the  producer  for 
each  crop  year  in  which  a  crop  is 
produced  to  a  maximum  of  10  crop 
years.  There  is  no  requirement  that  the 
producers  have  insured  the  crop  before 
its  production  be  included  in  the  APH 
data  base,  FCIC  believes  the  provision  is 
clearly  stated  and  has  not  made 
changes. 

Comment:  The  crop  insurance 
industry  suggested  that  section  3(a) 
begin  with  the  phrase  "You  may  select 
only  one  price  percentage  *   *   *."  It 
would  not  then  be  necessary  to  include 
complex  provisions  regarding  different 
varieties  with  different  maximum 
prices. 

Response:  Methods  used  to  select 
price  elections  vary  between  insurance 
providers.  While  some  require  selection 
of  a  percentage,  others  require  selection 
of  a  specific  dollar  amount.  The 
suggested  change  will  not  work  in  all 
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circumstances.  No  change  has  been 
made  to  the  proxisions. 

Comment:  The  crop  insurance 
industry  suggested  that  the  order  of  the 
provisions  in  section  3  (Insurance 
Guarantees,  Coverage  Levels,  and  Prices 
for  Determining  Indemnities)  be 
rearranged  for  clarity. 

Response:  FCIC  agrees  and  has 
rearranged  the  provisions  in  this 
section. 

Comment:  The  crop  insurance 
industry  questioned  if  the  phrase  "Any 
acreage  of  citrus  damaged  to  the  extent 
that  the  majority  of  producers  in  the 
area  would  not  further  maintain  it  will 
be  deemed  to  have  been  destroyed  even 
though  you  may  continue  to  maintain 
it"  is  necessary  to  the  policy  and  what 
it  means. 

Response:  This  provision  is  intended 
to  limit  acreage  to  the  first  stage 
production  guarantee  when  the  crop  is 
damaged  to  the  extent  that  a  majority  of 
producers  in  the  area  would  not 
continue  to  maintain  it.  This  intent  has 
been  clarified. 

Comment:  A  producer  and  a  trade 
association  stated  that  establishing 
yields  based  on  APH  regulations  will 
not  work  following  a  general  and  severe 
loss.  They  contend  that  the  citrus  trees 
are  still  recovering  from  the  1989  freeze 
and  have  only  begun  producing  in  the 
last  three  to  four  years  and  still  have  not 
reached  peak  production.  Therefore, 
APH  yields  may  not  accurately  reflect 
production  potential.  Also,  some  citrus 
tends  to  be  alternate  bearing  which  will 
make  it  difficult  to  develop  acceptable 
T-yields  and  to  apply  APH  rules.  The 
yields  of  tree  crops  are  affected  by  tree 
age.  size  of  canopy,  and  other 
constraints,  which  do  not  affect  annual 
crops.  The  planting  of  new  trees  impacts 
the  APH  yield  even  if  the  trees  are  not 
damaged.  Full  production  for  new  trees 
generally  occurs  the  sixth  year  after 
planting  and  at  least  25-30%  of  the 
citrus  acreage  has  not  reached  full 
production. 

Response:  FCIC  believes  that  section 
3(d)  in  the  proposed  rule  (now  3(e)) 
provides  the  flexibility  needed  to  allow 
yield  determination  by  appraisal  when 
past  production  history  is  inadequate. 

Comment:  The  crop  insurance 
industry  questioned  if  the  lag  year 
should  apply  to  the  provision  that 
requires  that  the  acreage  produce  an 
average  yield  of  at  least  3  tons  per  acre 
the  previous  year  to  be  insurable. 

Response:  The  provision  for  the  grove 
to  have  produced  at  least  3  tons  per  acre 
the  previous  year  to  be  insurable  will 
only  be  required  if  the  yield  is 
determined  by  APH  yields.  For  other 
methods,  there  must  be  at  least  a  3-ton 


per  acre  appraised  yield -potential  to  be 
insured. 

Comment:  The  crop  insurance 
industry  questioned  why  30  days  were 
changed  to  10  days  in  section  9(a)(1)  of 
the  policy  that  states  "*  *  *  if  the 
application  is  accepted  by  us  after 
November  20,  insurance  will  attach  on 
the  10th  day  after  the  application  is 
received  in  your  insiu-ance  provider's 
local  office*  *  *."  and  if  the  10-day 
period  would  allow  enough  time  to 
complete  inspections. 

Response:  The  language  in  section 
9(a)(1)  has  been  changed  as  follows 
"Coverage  begins  on  November  21  of 
each  crop  year,  except  that  for  the  year 
of  application,  if  your  application  is 
received  after  November  11  but  prior  to 
November  21,  insurance  will  attach  on 
the  10th  day  after  your  properly 
completed  application  is  received  in  our 
local  office  unless  we  inspect  the 
acreage  during  the  10-day  period  and 
determine  that  it  does  not  meet 
insurability  requirements.  You  must 
provide  any  information  that  we  require 
for  the  crop  or  to  determine  the 
condition  of  the  grove."  These 
provisions  were  modified  so  that  they 
will  not  be  interpreted  as  allowing  late- 
filed  applications.  Further,  a  thirty-day 
period  was  not  reasonable.  Ten  days  is 
sufficient  to  prevent  adverse  selection 
and  avoid  unnecessary  exposure  to 
iminsured  losses  during  the  waiting 
period.  The  insurance  provider  must 
expedite  its  review  of  the  application 
and  any  supporting  docimientation  filed 
by  the  producer,  determine  if  a  visual 
inspection  is  necessary,  and  perform 
any  necessary  inspections  within  the 
10-day  period.  The  period  of  10  days  is 
believed  appropriate  to  meet  the  needs 
of  both  the  producer  and  the  insurance 
provider. 

Comment:  The  crop  insurance 
industry  stated  that  some  flejcibility  may 
be  needed  for  obtaining  signatures  and 
for  mail  time  if  a  transfer  takes  place 
shortly  before  the  acreage  reporting  date 
but  the  transfer  form  does  not  reach  the 
company  office  until  after  the  acreage 
reporting  date. 

Response:  Section  9(b)(2)(ii) 
(Insurance  Period)  states  "We  are 
notified  by  you  or  the  transferee  in 
writing  of  such  transfer  on  or  before  the 
acreage  reporting  date  *  *  *."Ifthe 
transferor  or  the  transferee  signs  the 
properly  completed  transfer  form  and 
gives  the  form  to  the  crop  insurance 
agent  on  or  before  the  acreage  reporting 
date,  this  requirement  will  be  met  No 
change  has  been  made  to  the  provisions. 

Comment:  The  crop  insurance 
industry  and  a  trade  association 
questioned  whether  changing  an 
insured  cause  of  loss  from  "failure  of 


the  irrigation  water  supply"  to  "failure 
of  the  irrigation  water  supply,  if  caused 
by  an  insured  peril  that  occurs  during 
the  insurance  period"  would  be  an 
insurable  cause  of  loss  if  the  drought 
started  in  one  crop  year  and  reduced  the 
available  water  to  "barely  enough"  and 
continued  into  another  crop  year.  They 
also  stated  that  drought  needs  to  be  a 
covered  cause  of  loss  as  well  as  failure 
of  the  irrigation  supply  because 
producers  count  on  rainfall,  as  well  as 
irrigation  to  produce  normal  tonnage 
and  quaUty  of  fruit.  If  the  trees  were 
under  stress  from  drought  in  the 
summer  or  fall  before  bloom,  which 
would  be  prior  to  the  beginning  of  the 
insurance  period,  the  bloom  and 
consequently  fruit  set  would  be  affected. 

Response:  Drought  is  a  covered  cause 
of  loss  for  crops  requuring  irrigation  to 
be  insurable.  However,  the  commenters 
are  suggesting  that  drought  be  covered 
even  though  the  damage  from  the 
drought  occurred  before  insurance 
attached  for  the  crop  year.  It  is  contrary 
to  insurance  principles  to  cover  a  loss 
that  occurred  prior  to  insurance 
attaching.  If  there  is  insufficient  water 
available  at  the  time  insurance  attached, 
the  crop  is  not  insurable.  If  there  is 
sufficient  water  available  at  the  time 
insurance  attaches,  but  a  continuing 
drought  results  in  insufficient  water  and 
damage  to  the  crop,  any  resulting  loss 
would  be  insured.  No  change  has  been 
made. 

Comment:  The  crop  insurance 
industry  suggested  that  the  last  line  of 
section  9(b)(2)(ii)  of  the  proposed  rule 
should  be  a  separate  line. 

Response:  FCIC  has  reformatted  and 
changed  the  wording  of  this  provision  to 
improve  the  readability. 

Comment:  A  trade  association 
believes  that  the  requirement  for  a 
producer  to  give  15  days  notice  for  an 
appraisal  before  any  fruit  is  marketed 
directly  to  consumers  is  totally 
unworkable.  Their  biggest  concern  is 
that  the  appraisal  may  not  be  completed 
in  a  timely  manner. 

Response:  The  producer  is  required  to 
give  notice  at  least  15  days  prior  to  any 
production  being  marketed  directly  to 
consumers  and  the  insurance  provider 
is  required  to  complete  the  appraisal 
within  that  15  day  period.  The 
production  may  be  marketed  directly  to 
consumers  any  time  after  the  end  of  the 
15-day  waiting  period  regardless  of 
whether  or  not  the  insurance  provider 
has  fulfilled  their  responsibility  of 
appraising  the  crop.  FQC  believes  that 
15  days  is  appropriate  to  meet  the  needs 
of  both  the  producer  and  the  insurance 
provider. 

Comment:  The  crop  insurance 
industry  believes  that  the  policy  should 
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not  allow  the  producer  to  defer 
settlement  and  wait  for  a  later,  generally 
lower,  appraisal  on  insured  acreage  the 
producer  intends  to  abandon  or  no 
longer  care  for. 

"  Response:  The  later  appraisal  will 
only  be  necessary  if  the  insurance 
provider  agrees  that  such  appraisal 
would  result  in  a  more  accurate 
determination,  and  if  the  producer 
continues  to  care  for  the  crop.  If  the 
producer  does  not  care  for  the  crop,  the 
original  appraisal  is  used.  If  the 
insurance  provider  believes  the  original 
appraisal  is  accurate,  resolution  of  the 
dispute  may  be  sought  through 
arbitration  or  appeal  procedures, 
whichever  is  applicable.  No  change  will 
be  made  to  these  provisions. 

Comment:  The  crop  insurance 
industry  suggested  combining  the 
provisions  contained  in  section  13(el 
with  the  provisions  in  section  13(a). 

Response:  The  provisions  are  clearly 
stated  and  have  not  been  combined. 

Comment:  The  crop  insurance 
industry  stated  that  they  believe  the 
written  agreement  should  be  continuous 
if  no  substantive  changes  occur  fium 
one  year  to  the  next. 

Response:  The  written  agreement  can 
only  be  valid  for  one  year  because  it 
must  contain  all  the  variable  terms  of 
the  contract  including,  but  not  limited 
to,  crop  type  or  variety,  the  guarantee, 
premium  rate,  and  price  election.  One 
or  more  of  these  variables  often  changes 
from  year  to  year.  No  change  has  been 
made  to  these  provisions.  In  addition, 
written  agreements  are,  by  design, 
temporary  and  should  be  replaced  by 
applicable  policy  provisions. 

m  addition  to  the  changes  described 
above,  FQC  has  made  the  following 
changes  to  the  Texas  Citrus  Fruit 
Provisions: 

1.  Section  1— Added  definitions  for 
"crop"  and  "varieties"  for  clarification. 

2.  Section  1 — Changed  the  definition 
of  "non-contiguous  land"  so  that  a 
producer  who  share  rents  acreage  is  not 
prohibited  from  having  optional  units 
on  non-contiguous  land  to  conform  to 
other  perennial  policies. 

3.  Section  1 — Changed  the  definition 
of"  Excess  wind"  and  "production 
guarantee  (per  acre)"  for  clarification. 

4.  Section  3(d) — Add  a  provision 
requiring  the  producer  to  report  any 
circumstance  that  may  reduce  the  yield 
to  include  other  causes  that  may  not  be 
encompassed  by  the  other  listed  events. 

5.  Section  7 — Added  a  provision  to 
state  that  production  that  is  direct 
marketed  to  consumers  is  not  insurable 
unless  allowed  by  the  Special 
Provisions  or  by  written  agreement. 

6.  Section  8--Changed  provisions 
regarding  interplanted  acreage  so  that 


all  insurability  requirements  contained 
in  the  policy  are  applicable,  not  just 
these  crop  provisions. 

7.  Section  9— Clarified  that  the 
transferee  must  be  an  eligible  person. 

8.  Section  1 1 — Changed  the  wording 
for  clarification  and  added  a  provision 
requiring  the  producer  to  give  notice 
before  beginning  to  harvest  any 
damaged  production  so  the  insurer  may 
have  an  opportunity  to  inspect  it  if  the 
insured  intends  to  claim  an  indemnity 
on  any  unit. 

9.  Section  12 — Changed  the  wording 
for  simplification  and  clarity. 

10.  Section  13 — Changed  the  format 
and  wording  for  clarity. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
Texas  citrus  fruit  insurance  coverage 
and  brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  Provisions  for 
consistency  among  policies.  The 
contract  change  date  required  for  new 
poUcies  is  August  31, 1996.  It  is 
therefore  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsured  companies 
and  insureds  may  have  sufficient  time 
to  implement  the  new  provisions. 
Therefor©  public  interest  requires  the 
agency  to  act  immediately  to  make  these 
provisions  available  for  the  1998  crop 
year. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Texas  citrus  firuit. 

Final  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  amends  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457), 
effective  for  the  1998  and  succeeding 
crop  years,  to  read  as  follows: 

PART  457— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  and  1506(p). 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.119  to  read  as 
follows: 

§457.119    Texas  Cttrus  Fruit  Crop 
Insurance  Provisions. 

The  Texas  Citrus  Fruit  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of  Agriculture; 
Federal  Crop  Insurance  Corporation;  Texas 
Citrus  Fruit  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 


Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

J.  Definitions 

Crop — Specific  groups  of  citrus  fruit  as 
listed  in  the  Special  Provisions. 

Crop  year — The  period  beginning  with  the 
date  insurance  attaches  to  the  citrus  crop  and 
extending  through  the  normal  harvest  time. 
It  is  designated  by  the  calendar  year 
following  the  year  in  which  the  bloom  is 
normally  set. 

Days— Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper,  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Excess  rain — An  amount  of  precipitation 
that  damages  the  crop. 

Excess  wind — A  natural  movement  of  air 
that  has  sustained  speeds  exceeding  58  miles 
per  hour  recorded  at  the  U.  S.  Weather 
Service  reporting  station  operating  nearest  to 
the  grove  at  the  time  of  damage. 

Freeze — The  formation  of  ice  in  the  cells  of 
the  tree,  its  blossoms,  or  its  fruit  caused  by 
low  air  temperatures. 

FSA — ^The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  any  Successor  agency. 

Good  fanning  practices — The  cultiu^l 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
generally  recognized  by  the  Cooperative 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Harvest — ^The  severance  of  mature  citrus 
fruit  from  the  tree  by  pulling,  picking,  or  any 
other  means,  or  by  collecting  marketable  fruit 
from  the  ground. 

Hedged — A  process  of  trimming  the  sides 
of  the  citrus  trees  for  better  or  more  fruitful 
growth  of  the  citrus  fruit. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Local  market  price — ^The  applicable  citrus 
price  per  ton  offered  by  buyers  in  the  area  in 
which  you  normally  market  the  insured  crop. 

Non-contiguous  land — Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of  way,  waterway, 
or  an  irrigation  canal  will  t>e  considered  as 
contiguous. 

Production  guarantee  (per  acre): 
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(a)  First  stage  production  guarantee — The 
second  stage  production  guarantee 
multiplied  by  forty  percent  (40%). 

(b)  Second  stage  production  guarantee — 
The  quantity  of  citrus  (in  tons)  determined  by 
multiplying  the  yield  determined  in 
accordance  with  section  3  by  the  coverage 
level  percentage  you  elect. 

Ton— Two  thousand  (2,000)  pounds 
avoirdupois. 

Topped — A  process  of  trimming  the 
uppermost  portion  of  the  citrus  trees  for 
better  and  more  fruitful  growth  of  the  citrus 
fruit. 

Varieties — Subclasses  of  crops  as  listed  in 
the  Special  Provisions. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  pxjlicy  in 
accordance  with  section  13. 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
will  be  divided  into  basic  units  by  each  citrus 
crop  designated  in  the  Special  Provisions. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  divided 
into  optional  units  if,  for  each  optional  unit 
you  meet  all  the  conditions  of  this  section  or 
if  a  written  agreement  to  such  division  exists. 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(e)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee;  and 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  p>ermits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  bom  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us. 

(3)  Each  optional  unit  must  meet  one  of  the 
following  criteria,  as  applicable: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants. 


railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discernible,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number;  or 

(ii)  Optional  Units  on  Acreage  Located  on 
Non-Contiguous  Land:  In  lieu  of  establishing 
optional  units  by  section,  section  equivalent 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  established  if  each  optional  unit  is 
located  on  non-contiguous  land. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities  In 
addition  to  the  requirements  of  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§457.8): 

(a)  You  may  select  only  one  price  election 
and  coverage  level  for  each  citrus  fruit  crop 
designated  in  the  Special  Provisions  that  you 
elect  to  insure.  The  price  election  you  choose 
for  each  crop  need  not  bear  the  same 
{>ercentage  relationship  to  the  maximum 
price  offered  by  us  for  each  crop.  For 
example,  if  you  choose  one  hundred  percent 
(100%)  of  the  maximum  price  election  for 
early  oranges,  you  may  choose  seventy-five 
percent  (75%)  of  the  maximum  price  election 
for  late  oranges.  However,  if  separate  price 
elections  are  available  by  variety  within  each 
crop,  the  price  elections  you  choose  within 
the  crop  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  variety  within  the  crop. 

(b)  The  production  guarantee  per  acre  is 
progressive  by  stage  and  increases  at  specific 
intervals  to  the  final  stage  production 
guarantee.  The  stages  and  production 
guarantees  per  acre  are: 

(1)  The  first  stage  extends  from  the  date 
insurance  attaches  through  April  30  of  the 
calendar  year  of  normal  bloom.  The 
production  guarantee  will  be  forty  percent 
(40%)  of  the  yield  calculated  in  section  3(e) 
multiplied  by  your  coverage  level, 

(2)  The  second  or  final  stage  extends  from 
May  1  of  the  calendar  year  of  normal  bloom 
until  the  end  of  the  insurance  period.  The 
production  guarantee  will  be  the  yield 
calculated  in  section  3(e)  multiplied  by  your 
coverage  level. 

(c)  Any  acreage  of  citrus  damaged  in  the 
first  stage  to  the  extent  that  the  majority  of 
producers  in  the  area  would  not  further 
maintain  it  will  be  limited  to  the  first  stage 
production  guarantee  even  though  you  may 
continue  to  maintain  it. 

(d)  In  addition  to  the  reported  production, 
each  crop  year  you  must  report  by  type: 

(1)  The  number  of  trees  damaged,  topped, 
hedged,  pruned  or  removed;  any  change  in 
practices  or  any  other  circimistance  that  may 
reduce  the  expected  yield  below  the  yield 
up>on  which  the  insurance  guarantee  is  based; 
and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 


(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
following:  interplanted  perennial  crop; 
removal,  topping,  hedging,  or  pruning  of 
trees;  damage;  change  in  practices  and  any 
other  circumstance  on  the  yield  potential  of 
the  insured  crop.  If  you  tail  to  notify  us  of 
any  circumstance  that  miay  reduce  your 
yields  from  previous  levels,  we  will  reduce 
your  production  guarantee  as  necessary  at 
any  time  we  become  aware  of  the 
circumstance. 

(e)  The  yield  used  to  compute  your 
production  guarantee  will  be  determined  in 
accordance  with  Actual  Production  History 
(APH)  regulations,  7  CFR  part  400,  subpart  G. 
and  applicable  policy  provisions  unless 
damage  or  changes  to  the  grove  or  trees, 
require  establishment  of  the  yield  by  another 
method.  In  the  event  of  such  damage  or 
changes,  the  yield  vdll  be  based  on  our 
appraisal  of  the  potential  of  the  insured 
acreage  for  the  crop  year. 

(f)  Instead  of  reporting  your  citrus 
production  for  the  previous  crop  year,  as 
required  by  section  3  of  the  Basic  Provisions 
(§  457.8),  there  is  a  one  year  lag  period.  Each 
crop  year  you  must  report  your  production 
from  two  crop  years  ago,  e.g..  on  the  1998 
crop  year  production  report,  you  will  provide 
your  1996  crop  year  production. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  November  20. 

6.  Annual  Premium 

In  lieu  of  the  premium  computation 
method  in  section  7  (Annual  Premium)  of  the 
Basic  Provisions  (§457.8).  the  annual 
premium  amount  is  computed  by 
multiplying  the  second  stage  production 
guarantee  per  acre  by  the  price  election,  the 
premium  rate,  the  insured  acreage,  your 
share  at  the  time  coverage  begins,  and  by  any 
applicable  premium  adjustment  percentages 
contained  in  the  Special  Provisions. 

7.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  acreage  in  the 
county  of  each  citrus  crop  designated  in  the 
Special  Provisions  that  you  elect  to  insure 
and  for  which  a  premium  rate  is  provided  by 
the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  adapted  to  the  area; 

(c)  That  are  irrigated; 

(d)  That  has  produced  an  average  yield  of 
at  least  three  tons  per  acre  the  previous  year, 
or  we  have  appraised  the  yield  potential  of 
at  least  three  tons  per  acre; 
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(e)  That  is  grown  in  a  grove  that,  if 
inspected,  is  considered  acceptable  by  us; 
and 

(fl  That  is  not  sold  by  direct  marketing, 
unless  allowed  by  the  Special  Provisions  or 
by  written  agreement. 

8.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insxirable  Acreage)  of  the  Basic  Provisions 
(§457.8),  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  citrus 
interpianted  with  another  perennial  crop  is 
insurable  unless  we  inspect  the  acreage  and 
determine  it  does  not  meet  the  requirements 
contained  in  your  policy. 

9.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  November  21  of 
each  crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  November  1 1  but  prior  to  November  21, 
insuiaoce  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  office,  unless  we  inspect 
the  acreage  during  the  10  day  period  and 
determine  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  or 

to  determine  the  condition  of  the  grove. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is  the 
second  May  31st  of  the  crop  year. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins,  but 
on  or  before  the  acreage  rejwrting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  citrus  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  will  be 
due,  and  no  indemnity  paid  for  such  acreage 
for  that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties: 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insuirance. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  within  the  insurance  period: 

(1)  Excess  rain; 

(2)  Excess  wind: 

(3)  Fire,  unless  weeds  and  other  formsof 
undergrowth  have  not  been  controlled  or 
pnining  debris  has  not  been  removed  from 
the  grove; 

(4)  Freeze; 

(5)  Hail; 


(6)  Tornado; 

(7)  Wildlife;  or 

(8)  Failure  of  the  irrigation  water  supply  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1 )  Disease  or  insect  infestation,  unless  a 
cause  of  loss  specified  in  section  10(a): 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  pro[>erly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available; 

(2)  Inability  to  market  the  citrus  for  any 
reason  other  than  actual  physical  damage 
from  an  insiuable  cause  sptecified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 

14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8),  the 
following  will  apply: 

(a)  If  the  Special  Provisions  permit  or  a 
written  agreement  authorizing  direct 
marketing  exists,  you  must  notify  us  at  least 

15  days  before  any  production  from  any  unit 
will  be  sold  by  direct  marketing.  We  will 
conduct  an  appraisal  that  will  be  used  to 
determine  your  production  to  count  for 
production  that  is  sold  by  direct  marketing. 
If  damage  occurs  after  this  appraisal,  we  will 
conduct  an  additional  appraisal.  These 
appraisals,  and  any  acceptable  records 
provided  by  you,  will  be  used  to  determine 
your  production  to  count.  Failure  to  give 
timely  notice  tliat  production  will  be  sold  by 
direct  marketing  will  result  in  an  appraised 
amount  of  production  to  count  of  not  less 
than  the  production  guarantee  per  acre  if 
such  failure  results  in  our  inability  to  make 
the  required  appraisal. 

(b)  If  you  intend  to  claim  an  indemnity  on 
any  unit,  you  must  notify  us  before  begiiming 
to  harvest  any  damaged  production  so  we 
may  have  an  opportunity  to  inspect  it.  You 
must  not  sell  or  dispose  of  the  damaged  crop 
until  after  we  have  given  you  written  consent 
to  do  so.  If  you  fail  to  meet  the  requirements 
of  this  section  all  such  production  will  be 
considered  undamaged  and  included  as 
production  to  count. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
a  unit  basis  by: 

(1)  Multiplying  the  insured  acreage  for 
each  crop,  or  variety  if  applicable,  by  its 


respective  production  guarantee  (see  sections 
1  and  3); 

(2)  Multiplying  the  results  of  section 
12(b)(1)  by  the  respective  price  election  for 
each  crop  or  variety,  if  applicable; 

(3)  Totaling  the  results  of  section  12(b)(2); 

(4)  Multiplying  the  total  production  to 
count  of  each  variety,  if  applicable  (see 
section  12(c))  by  the  resp)ective  price 
election; 

(5)  Totaling  the  results  of  section  1 2(b)(4); 

(6)  Subtracting  this  result  of  section 
12(b)(5)  from  the  result  of  section  12(b)(3); 
and 

(7)  Multiplying  the  result  of  section 
12(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in  tons) 
from  all  in.surab!e  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned: 

(B)  For  which  you  fail  to  provide 
acceptable  production  records; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  From  which  production  is  sold  by 
direct  marketing,  if  direct  marketing  is 
spjecifically  permitted  by  the  Special 
Provisions  or  a  written  agreement,  and  you 
fail  to  meet  the  requirements  contained  in 
section  11; 

(ii)  Production  lost  due  to  uninsured 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  you  intend  to  abandon  or  no  longer 
care  for,  if  you  and  we  agree  on  the  appraised 
amount  of  production.  Uf>on  such  agreement, 
the  insurance  period  for  that  acreage  will 
end.  If  you  do  not  agree  with  our  appraisal, 
we  may  defer  the  claim  only  if  you  agree  to 
continue  to  care  for  the  crop.  We  will  then 
make  another  appraisal  when  you  notify  us 
of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Any  citrus  fniiX  that  is  not  marketed  as 
fresh  fruit  and,  due  to  insurable  causes,  does 
not  contain  120  or  more  gallons  of  juice  f>er 
ton,  will  be  adjusted  by: 

(1)  Dividing  the  gallons  of  juice  per  ton 
obtained  &t>m  the  damaged  citrus  by  120; 
and 

(2)  Multiplying  the  result  by  the  number  of 
tons  of  such  citrus. 

If  individual  records  of  juice  content  are 
not  available,  an  average  juice  content  irom 
the  nearest  juice  plant  will  be  used,  if 
available.  If  not  available,  a  field  appraisal 
will  be  made  to  determine  the  average  juice 
content. 

(e)  Where  the  actuarial  table  provides,  and 
you  elect,  the  fresh  fruit  option,  citrus  fruit 
that  is  not  marketable  as  fresh  froiit  due  to 
insurable  causes  will  be  adjusted  by: 

(1)  Dividing  the  value  per  ton  of  the 
damaged  citrus  by  the  price  of  undamaged 
citrus  fr^iit;  and 
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(2)  Multiplying  the  result  by  the  number  of 
tons  of  such  citrus  fruit.  The  applicable  price 
for  undamaged  citrus  fruit  will  be  the  local 
market  price  the  week  before  damage 
occurred. 

(f)  Any  production  will  be  considered 
marketed  or  maricetable  as  fresh  fruit  unless, 
due  solely  to  insured  causes,  such 
production  was  not  marketed  as  fresh  fruit. 

(gl  In  the  absence  of  acceptable  records  of 
disposition  of  harvested  citrus  fruit,  the 
disposition  and  amount  of  production  to 
count  for  the  unit  will  be  the  guarantee  on 
the  unit. 

(h)  Any  citrus  fruit  on  the  ground  that  is 
not  harvested  will  be  considered  totally  lost 
if  damaged  by  an  insured  cause. 

13.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
(13)(e); 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  you  and  us  that  will  be  in  effect  if 
the  written  agreement  is  not  apiproved; 

fc)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  DC,  on  August  2, 
1996. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  96-20195  Filed  8-7-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN3150-AC93 

Codes  and  Standards  for  Nuclear 
Power  Plants;  Subsection  IWE  and 
Subsection  IWL 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 


regulations  to  incorporate  by  reference 
the  1992  Edition  with  the  1992 
Addenda  of  Subsection  IWE, 
"Requirements  for  Class  MC  and 
Metallic  Liners  of  Class  CC  Components 
of  Light-Water  Cooled  Power  Plants," 
and  Subsection  IWL,  "Requirements  for 
Class  CC  Concrete  Components  of  Light- 
Water  Cooled  Power  Plants,"  of  Section 
XI,  Division  1,  of  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code)  with 
specified  modifications  and  a  limitation. 
Subsection  IWE  of  the  ASME  Code 
provides  rules  for  inservice  inspection, 
repair,  and  replacement  of  Class  MC 
pressure  retaining  components  and  their 
integral  attachments  and  of  metallic 
shell  and  penetration  liners  of  Class  CC 
pressure  retaining  components  and  their 
integral  attachments  in  light-water 
cooled  power  plants.  Subsection  FWL  of 
the  ASME  Code  provides  rules  for 
inservice  inspection  and  repair  of  the 
reinforced  concrete  and  the  post- 
tensioning  systems  of  Class  CC 
components.  Licensees  will  be  required 
to  incorporate  Subsection  IWE  and 
Subsection  IWL  into  their  inservice 
inspection  (ISI)  program.  Licensees  will 
also  be  required  to  expedite 
implementation  of  the  containment 
examinations  and  to  complete  the 
expedited  examination  in  accordance 
with  Subsection  IWE  and  Subsection 
IWL  within  5  years  of  the  effective  date 
of  this  rule.  Provisions  have  been 
included  that  will  prevent  unnecessary 
duplication  of  examinations  between 
the  expedited  examination  and  the 
routine  120-month  ISI  examinations. 
Subsection  IWE  and  Subsection  IWL 
have  not  been  previously  incorporated 
by  reference  into  the  NRC  regulations. 
The  final  rule  specifies  requirements  to 
assure  that  the  critical  areas  of 
contairmients  are  routinely  inspected  to 
detect  and  take  corrective  action  for 
defects  that  could  compromise  a 
containment's  structurallntegrity. 
EFFECTIVE  DATE:  September  9,  1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Office  of  the  Director 
of  the  Office  of  the  Federal  Register  as 
of  September  9,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  E.  Norris,  Division  of  Engineering 
Technology,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  415-6796. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
is  amending  its  regulations  to 
incorporate  by  reference  the  1992 
Edition  with  the  1992  Addenda  of 
Subsection  IWE  and  Subsection  IWL  to 
assure  that  the  critical  areas  of 


containments  are  routinely  inspected  to 
detect  and  take  corrective  action  for 
defects  that  could  compromise  a 
containment's  structural  integrity.  The 
rate  of  occurrence  of  degradation  in 
containments  is  increasing.  Appendix  J 
to  10  CFR  part  50  requires  a  general 
visual  inspection  of  the  containment  but 
does  not  provide  specific  guidance  on 
how  to  perform  the  necessary 
containment  examinations.  "This  has 
resulted  in  a  large  variation  with  regard 
to  the  performance  and  the  effectiveness 
of  containment  examinations.  The  rate 
of  occurrence  of  corrosion  and 
degradation  of  containment  structures 
has  been  increasing  at  operating  nuclear 
power  plants.  There  have  been  32 
reported  occurrences  of  corrosion  in 
metal  containments  and  the  liners  of 
concrete  containments.  This  is  one- 
fourth  of  all  operating  nuclear  power 
plants.  Only  four  of  the  32  occurrences 
were  detected  by  current  containment 
inspection  programs.  Nine  of  these 
occurrences  were  first  identified  by  the 
NRC  through  its  inspections  or 
structural  audits.  Eleven  occurrences 
were  detected  by  licensees  after  they 
were  alerted  to  a  degraded  condition  at 
another  site  or  through  activity  other 
than  containment  inspection.  There 
have  been  34  reported  occurrences  of 
degradation  of  the  concrete  or  of  the 
post-tensioning  systems  of  concrete 
containments.  This  is  nearly  one-half  of 
these  types  of  containments.  It  is  clear 
that  current  licensee  containment 
insp>ection  programs  have  not  proved  to 
be  adequate  to  detect  the  types  of 
degradation  which  have  been  reported. 
Examples  of  degradation  not  found  by 
licensees,  but  initially  detected  at  plants 
through  NRC  inspections  include:  (1) 
Corrosion  of  steel  containment  shells  in 
the  drywell  sand  cushion  region, 
resulting  in  wall  thickness  reduction  to 
below  the  minimum  design  thickness; 
(2)  corrosion  of  the  torus  of  the  steel 
containment  shell  (wall  thickness  below 
minimum  design  thickness);  (3) 
corrosion  of  the  finer  of  a  concrete 
containment  to  approximately  half- 
depth;  (4)  grease  leakage  from  the 
tendons  of  prestressed  concrete 
containments;  and  (5)  leaching  as  well 
as  excessive  cracking  in  concrete 
containments. 

There  are  several  General  Design 
Criteria  (GDC)  and  ASME  Code  sections 
which  estabhsh  minimum  requirements 
for  the  design,  fabrication,  construction, 
testing,  and  performance  of  structures, 
systems,  and  components  important  to 
safety  in  water-cooled  nuclear  power 
plants.  The  GDC  serve  as  fundamental 
imderpinnings  for  many  of  the  most 
safety  important  commitments  in 
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licensee  design  and  licensing  bases. 
GDC  16.  "Containment  design."  requires 
the  provision  of  reactor  containment 
and  associated  systems  to  establish  an 
essentially  leak-tight  barrier  against  the 
uncontrolled  release  of  radioactivity 
into  the  env  ironment  and  to  ensure  that 
the  containment  design  conditions 
important  to  safety  are  not  exceeded  for 
as  long  as  required  for  postulated 
accident  conditions. 

Criterion  53.  "Provisions  for 
containment  testing  and  inspection," 
requires  that  the  reactor  containment 
design  permit:  (1)  Appropriate  f)eriodic 
in.spection  of  all  important  areas,  such 
as  penetrations;  (2)  an  appropriate 
surveillance  program;  and  (3)  periodic 
testing  at  containment  design  pressure 
of  the  leak-tightness  of  penetrations 
which  have  resilient  seals  and 
expansion  bellows.  Appendix  J, 
'■  Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooled  Power 
Reactors,    of  10  CFR  part  50  contains 
specific  rules  for  leakage  testing  of 
containments.  Paragraph  IE.  A.  of 
Appendix  I  requires  that  a  general 
inspection  of  the  accessible  interior  and 
exterior  surfaces  of  the  containment 
structures  and  components  be 
performed  prior  to  any  Type  A  test  to 
uncover  anv  evidence  of  structural 
deterioration  that  may  affect  either  the 
containment  structural  integrity  or  leak- 
tightness  (Type  A  test  means  tests 
intended  to  measure  the  primary  reactor 
containment  overall  integrated  leakage 
rate:  ( 1 )  after  the  containment  has  been 
completed  and  is  ready  for  operation, 
and  (2)  at  periodic  intervals  thereafter). 

The  metal  contaiixment  structure  of 
operating  nuclear  power  plants  were 
designed  in  accordance  with  either 
Section  III.  Subsection  NE,  "Class  MC 
Components,"  or  Section  Vin,  of  the 
ASME  Code.  These  subsections  contain 
provisions  for  the  design  and 
-construction  of  metal  containment 
structures,  including  methods  for 
determining  the  minimum  required  wall 
thicJtnes.ses  The  minimum  wall 
thicJuiess  is  that  thickness  that  would 
ensure  that  the  metal  containment 
structure  would  continue  to  maintain  its 
structural  integrity  under  the  various 
stressors  and  degradation  mechanisms 
which  could  act  on  it. 

The  prestressed  concrete 
containments  of  most  operating  nuclear 
reactors  were  designed  in  accordance 
with  .-\C1-318  provisions  taking  into 
consideration  their  unique  features  in 
the  design  of  the  post -tensioning  system 
and  in  determining  the  prestressing 
forces.  The  post-tensioning  system  is 
designed  so  that  the  concrete 
containment  structure  will  continue  to 
maintain  its  structural  integrity  under 


the  various  stressors  and  degradation 
mechanisms  which  act  on  it.  The  liners 
of  concrete  containments  provide  a  leak- 
tight  barrier. 

These  requirements  for  minimum 
design  wall  thicknesses  and  prestressing 
forces  as  provided  In  these  industry 
standards  used  to  design  containment 
structures  are  reflected  in  license 
conditions,  technical  specifications,  and 
licensee  commitments  (e.g.,  the  Fmal 
Safety  Analysis  Report). 

None  of  the  existing  requirements, 
however,  provide  specific  guidance  on 
how  to  perform  the  necessary 
containment  examinations.  This  lack  of 
guidance  has  resulted  in  a  large 
variation  with  regard  to  the  performance 
and  the  effectiveness  of  licensee 
containment  examination  programs. 
Based  on  the  results  of  inspections  and 
audits,  as  well  as  plant  operational 
ex{}eriences,  it  is  clear  that  many 
licensee  containment  examination 
programs  have  not  detected  degradation 
that  could  ultimately  result  in  a 
compromise  to  the  pressure-retaining 
capability.  Some  containment  structures 
have  been  found  to  have  undergone  a 
significant  level  of  degradation  that  was 
not  detected  by  these  programs. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC)  (which 
has  since  become  the  Nuclear  Energy 
Institute  (NEI))  developed  a  number  of 
industry  reports  to  address  license 
renewal  issues.  Two  of  those,  one  for 
Pressurized  Water  Reactor  (PWR) 
containments  and  the  other  for  BoiUng 
Water  Reactor  (BWR)  contalimients, 
were  developed  for  the  purpose  of 
managing  age-related  degradation  of 
containments  on  a  generic  basis.  The 
NUMARC  plan  for  containments  relies 
on  the  examinations  contained  in 
Subsection  IWE  and  Subsection  IWL  to 
manage  age-related  degradation,  and 
this  plan  assumes  that  these 
examinations  are  "in  current  and 
effective  use."  In  the  BWR  Contaliunent 
Industry  Report,  NUMARC  concluded 
that  "On  account  of  these  available  and 
established  methods  and  techniques  to 
adequately  manage  potential 
degradation  due  to  general  corrosion  of 
freestanding  metal  containments,  no 
additional  measures  need  to  be 
developed  and,  as  such,  general 
corrosion  is  not  a  license  renewal 
concern  if  the  containment  minimimi 
wall  thickness  is  maintained  and 
verified."  Similarly,  in  the  PWR 
Containment  Industry  Report,  NUMARC 
concluded  that  potentially  significant 
degradation  of  concrete  surfaces,  the 
post-tensioning  system,  and  the  liners  of 
concrete  contalrmients  could  be 
managed  effectively  if  periodically 
examined  in  accordance  with  the 


requirements  contained  in  Subsection 
IWE  and  Subsection  IWL.  The  NRC 
agrees  with  NEI  that  these  ASME 
standards,  which  the  industry  has 
participated  in  developing,  would  be  an 
effective  means  for  managing  age-related 
containment  degradation  Thus,  the 
NRC  believes  that  adoption  of  these 
standards  is  the  best  approach. 

Background 

On  January  7,  1994  f59  FR  979],  the 
NRC  published  in  the  Federal  Register 
a  proposed  amendment  to  its  regulation, 
10  CFR  part  .50,  "Domestic  Licensing  of 
Production  and  Utihzation  Facilities," 
to  incorporate  by  reference  the  1992 
Edition  with  the  1992  Addenda  of 
Subsection  IWE,  and  Subsection  IWL,  of 
Section  XI,  Division  1.  of  the  ASME 
Code  with  specified  modifications  and  a 
limitation. 

Five  modifications  were  specified  in 
the  proposed  rule  to  address  two 
concerns  of  the  NRC.  The  first  concern 
is  that  four  recommendations  for  tendon 
examinations  that  are  included  in 
Regulatory  Guide  1.35,  "Inservice 
Inspection  of  Ungrouted  Tendons  in 
Prestressed  Concrete  Containments." 
Rev.  3,  are  not  addressed  in  Subsection 
IWL  (this  Involves  four  of  the 
modifications.  (§  50.55a(b)(2)(ix)(A)- 
(D)).  Regulatory  Guide  1.35,  Rev.  3, 
describes  a  basis  acceptable  to  the  NRC 
staff  for  developing  an  appropriate 
inservice  inspection  and  surveillance 
program  for  ungrouted  tendons  in 
prestressed  concrete  containment 
structures.  The  four  recommendations 
contained  in  Regulatory  Guide  1.35, 
Rev.  3,  which  are  not  addressed  by 
Subsection  IWL,  provide  positions  on 
issues  such  as  failed  wires  and  tendon 
sheathing  filler  grease  conditions.  (The 
ASME  Code  has  considered  the  four, 
issues  involved  and  is  in  the  process  of 
adopting  them  into  addenda  of 
Subsection  IWL).  The  second  NRC 
concern  is  that  if  there  is  visible 
evidence  of  degradation  of  the  concrete 
(e.g..  leaching,  surface  cracking)  there 
may  also  be  degradation  of  inaccessible 
areas.  The  fifth  modification 
(§  50.55a(b)(2)(ix)(E))  requires  that 
inaccessible  areas  be  evaluated  when 
visible  conditions  exist  that  suggest  the 
possibility  of  degradation  of  these  areas. 

The  limitation  which  was  included  in 
the  proposed  rule  specified  the  1992 
Edition  with  the  1992  Addenda  of 
Subsection  IWE  and  Subsection  IWL  as 
the  earliest  version  of  the  ASME  Code 
the  NRC  finds  acceptable.  This  is 
because  this  is  the  first  edition 
including  addenda  combination 
acceptable  to  the  NRC  staff  that 
incorporates  the  concept  of  base  metal 
examinations  and  also  provides  a 
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comprehensive  set  of  rules  for  the 
examination  of  post-tensioning  systems. 
As  originally  published  in  1981, 
Subsection  IWE  preservice  examination 
and  inservice  examination  rules  focused 
on  the  examination  of  welds.  This  weld- 
based  examination  philosophy  was 
established  in  the  1970s  as  plants  were 
being  constructed.  It  was  based  on  the 
premise  that  the  welds  in  pressure 
vessels  and  piping  were  the  areas  of 
greatest  concern.  As  containments  have 
aged,  degradation  of  base  metal,  rather 
than  welds,  has  been  found  to  be  the 
issue  of  concern.  The  1991  Addenda  to 
the  1989  Edition,  the  1992  Edition  and 
the  1992  Addenda  to  Section  XI, 
Subsection  IWE,  have  promoted  the 
incorporation  of  base  metal 
examinations. 

The  proposed  rulemaking 
incorporated  a  provision  for  an 
expedited  examination  schedule.  This 
expedited  examination  schedule  is 
necessary  to  prevent  the  delay  in 
implementation  of  Subsection  IWE  and 
Subsection  IWL  (the  Summary  of 
Documented  Evaluation  lists  each  plant 
and  the  delay  in  implementation  which 
would  be  encountered  if  the  subsections 
were  implemented  through  routine 
updates  of  the  ISI  programs).  Provisions 
were  incorporated  in  the  proposed  rule 
to  ensure  that  the  expedited 
examination  which  would  be  completed 
within  5  years  from  the  effective  date  of 
the  rule  and  the  routine  120-month 
examinations  did  not  duplicate 
examinations. 

On  March  4,  1994,  the  NRC  received 
a  request  from  the  Nuclear  Management 
and  Resources  Council  (which  has  since 
become  part  of  the  Nuclear  Energy 
Institute  (NEI))  to  extend  the  public 
comment  period  from  March  23, 1994 
until  April  25, 1994,  to  enable  NEI  to 
"provide  necessary  and  constructive 
comments  on  the  proposed  rule 
change."  This  was  granted,  and  on 
March  28,  1994  (59  FR  14373),  the  NRC 
published  in  the  Federal  Register  a 
notice  of  extension  of  the  public 
comment  period. 

Summary  of  Comments 

Comments  were  received  from  25 
separate  sources.  These  sources 
consisted  of  15  utilities,  one  service 
organization  (Entergy  Operations,  Inc.) 
representing  five  nuclear  plants,  the 
Nuclear  Energy  Institute  (NEI),  the 
Nuclear  Utility  Backfitting  and  Reform 
Group  (NUBAEG)  represented  by  the 
firm  of  Winston  &  Strawn,  one  owner's 
group  (BWR  Owner's  Group  (BWROG)), 
one  architect  and  engineering  firm 
(Stone  &  Webster  Engineering 
Corporation),  one  public  citizens  group 
(Ohio  Citizens  for  Responsible  Energy 


(OCRE)),  three  individuals,  and  one 
consulting  firm  (VSL  Corporation). 

Comments  received  could  be  divided 
into  three  groups.  The  first  group 
contains  those  comments  which  address 
the  administrative  aspects  of  the  rule 
(e.g.,  backfit  considerations, 
effectiveness  of  current  containment 
examinations],  and  the  modifications 
specified  by  the  NRC  in  the  proposed 
rule.  The  second  and  third  groups 
contain  those  comments  which  address 
the  technical  provisions  of  Subsection 
IWE,  and  Subsection  IWL,  respectively. 
The  summary  and  resolution  of  public 
comments  and  all  of  the  verbatim 
comments  which  were  received 
(grouped  by  subject  area)  are  contained 
in  the  Simimary  of  Documented 
Evaluation. 

The  majority  of  comments  generally 
addressed  one  of  the  following  subject 
areas:  (1)  The  incorporation  by  reference 
of  Subsection  IWE  and  Subsection  IWL 
into  §  50.55a;  (2)  the  development  of 
guidance  documents  instead  of 
regulatory  requirements;  (3)  the 
rationale  for  the  proposed  backfit;  (4) 
endorsement  of  the  BWROG  comments; 
and  (5)  the  5-year  expedited 
implementation.  These  subject  areas 
encompass  the  comments  submitted  by 
NEI  and  NUBARG,  and  their  comments, 
if  any,  are  discussed  separately  in  each 
subiect  area. 

Tne  comments  on  subject  area 
number  one  from  those  that  approve  of 
the  incorporation  by  reference  of 
Subsection  IWE  and  Subsection  IWL 
into  §  50.55a,  can  be  summarized  as 
follows:  (1)  There  is  a  need  for  the 
periodic  examination  of  containment 
structures  to  assure  the  containment's 
pressure-retaining  and  leak-tight 
capabiUty;  (2)  Section  XI  requirements 
define  concise,  technically  sound 
programs  to  assure  continuing 
containment  integrity;  and  (3)  input  in 
the  development  of  these  rules  was 
provided  by  all  interested  parties 
involved  in  containment  inservice 
inspection — users,  regulators, 
manufacturers,  engineering 
organizations,  and  enforcement 
organizations. 

The  comments  on  the  other  four 
subject  areas  are  summarized  below. 
The  resolution  of  public  comments 
contains  all  of  the  comments  which 
were  received.  Some  of  the  comments 
resulted  in  modifications  to  the  rule, 
and  some  of  the  comments  have  been 
transmitted  to  the  ASME  for  their 
consideration.  A  discussion  of  the 
comments  which  led  to  modifications 
follows  the  summary  of  comments  on 
subject  area  number  five.  The  resolution 
of  public  comments  package  contains 
those  comments  transmitted  to  the 


ASME.  Those  comments  asked  for 
interpretations  of  the  ASME  Code  rules. 

Regarding  subject  area  number  two, 
eleven  commenters  believe  that 
additional  specific  guidance  in  the  form 
of  a  guidance  document  would  be  more 
appropriate  than  a  regulation.  They 
concur  with  NEI  that  current  regulatory 
requirements  for  containment  integrity 
and  examinations  are  already  provided 
by  existing  regulations  (GIX3  16  and  53 
and  Appendix  J)  and  licensee 
commitments.  If  more  detail  on  how  to 
perform  containment  examinations  is 
needed,  the  commenters  (including  NEI) 
state  that  the  details  could  be  provided 
in  a  regulatory  guide.  Information 
Notice,  Generic  Letter,  or  in  an  industry 
developed  guidance  document.  The 
NRC  does  not  believe  that  existing 
regulations  and  licensee  commitments 
are  adequate.  Existing  regulations  and 
licensee  commitments  have  not  proved 
to  be  adequate  to  detect  the  types  of 
problems  which  have  been  experienced 
in  operating  reactors.  This  is  evidenced 
by  the  large  number  of  instances  of 
degradation  that  were  found  by  the  NRC 
through  its  inspections  or  audits  of 
plant  structures,  or  by  licensees  because 
they  were  alerted  to  a  degraded 
condition  at  another  site.  Licensee 
containment  inspection  programs  have 
generally  not  detected  the  types  of 
degradation  being  reported  (only  four  of 
the  32  reported  instances  of  corrosion  in 
Class  MC  containments  were  discovered 
as  a  result  of  the  Appendix  |  general 
inspection).  Further,  the  NRC  does  not 
believe  that  providing  guidance  through 
a  regulatory  guide  or  industry  report 
would  generally  improve  containment 
examination  practices.  Licensees  were 
made  aware  of  containment  degradation 
through  several  industry  notices,  and 
yet  the  staff  is  still  detecting  many  of 
occurrences  of  degradation.  The 
increasing  rate  of  occurrence  of 
containment  degradation,  the  number  of 
occurrences,  the  extent  to  which  some 
containments  were  degraded,  the  high 
number  of  instances  discovered  through 
NRC  inspections  or  by  licensees  because 
they  were  alerted  to  a  degradation 
condition  at  another  site,  the  time- 
dependent  mechanisms,  and  the  results 
of  the  survey  performed  by  the  NRC 
Regional  Offices  regarding  current 
containment  inspections  all  point  to  the 
necessity  of  imposing  additional 
requirements  to  ensure  that 
containments  comply  with  design  wall 
thicknesses  and  prestressing  forces.  This 
is  a  compliance  backfit. 

With  regard  to  subject  area  number 
three,  six  general  comments  were 
received  from  the  Nuclear  Utility 
Backfitting  and  Reform  Group 
(NUBARG)  and  from  the  Nuclear  Energy 
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Institute  (NEI)  (which  were  endorsed  by 
other  commenters)  regarding  the 
incorporation  by  reference  of  Subsection 
IWE  and  Subsection  IWL  which  are 
similar  in  nature.  The  first  comment  is 
that  the  application  of  the  compliance 
exception  to  this  rulemaking  is 
inappropriate,  and  that  the  proposed 
rule  constitutes  a  backfit  for  which  a 
cost-benefit  analysis  should  be 
performed  The  NRC  agrees  that  the 
rulemaiung  is  a  backfit.  However,  as 
discussed  under  the  Backfit  Statement, 
the  .N'RC  believes  that  the  compliance 
exception  to  the  backfit  rule  is 
appropriate. 

The  second  comment  was  a  citation  of 
a  paragraph  from  the  Statement  of 
Considerations  to  the  1985  final  backfit 
rule  which  addressed  the  compliance 
exception.  That  paragraph  addressed 
"Section  50.109(a)(4)  which  creates 
exceptions  for  modifications  necessary 
to  bring  a  facility  into  compliance  or  to 
ensure  through  immediately  effective 
regulatory  action  that  a  licensee  meets  a 
standard  of  no  undue  risk  to  public 
health  and  safety."  Both  NEI  and 
NUBARG  assert  that  the  proposed  rule 
is  a  new  interpretation  of  how  to 
demonstrate  comphance  with  existing 
standards  and  therefore  constitutes  a 
backfit  under  10  CFR  50.109(a)(1).  The 
NRC  does  not  believe  that  the  use  of  the 
compliance  exception  must  be  confined 
only  to  the  situation  addressed  in  the 
Statement  of  Consideration  to  the  1985 
final  baclnfit  rule — "omission  or  mistake 
of  fact.    In  any  event,  the  current 
unsatisfactory  status  of  containment 
inservice  inspections  can  be 
characterized  fairly  as.  in  retrospect,  a 
mistaltt)  about  and  omission  from  the 
necessary  elements  of  a  satisfactory 
inspection  program. 

The  third  comment  is  that 
containments  must  experience  corrosion 
or  degradation  that  is  so  unanticipated 
and  excessive  so  as  to  constitute  a 
genuine  compliance  concern.  Another 
commenter  expressed  the  idea 
somewhat  differently  believing  that  a 
broad-based  concern  with  the 
operability  of  containment  stnictvires 
through  the  industry  must  be 
demonstrated  to  be  a  compliance  issue. 
The  NRC  agrees  with  those  criteria  and 
concludes,  in  fact,  that  there  is  a  broad- 
based  concern  regarding  the  structural 
integrity  of  containment  structures.  The 
NRC's  approach  focuses  on  two 
questions:  (1)  Is  the  corrosion  such  that 
there  is  a  basis  for  reasonably 
concluding  that  additional  instances  of 
noncompliance  with  the  relevant  GDCs, 
Appendix  J,  and/or  licensee 
commitments  at  niunerous  plants;  and 
(2)  whether  there  is  a  basis  for 
reasonably  believing  that  the  corrosion 


would  have  been  identified  and 
properly  addressed  by  the  Ucensees  in 
the  absence  of  additional  regulatory 
requirements.  Based  on  the:  (1)  Number 
of  occurrences  of  containment 
degradation;  (2)  increasing  rate  of 
containment  degradation;  (3)  locations 
of  the  degradation;  (4)  two  instances 
where  containment  wall  thicknesses 
were  below  minimum  design  wall 
thickness;  (5)  number  of  corrosion  paths 
which  have  been  reported;  and  (6) 
higher  than  anticipated  corrosion  rates 
in  many  of  the  occurrences,  the  NRC 
believes  that  containments  are 
experiencing  corrosion  or  degradation 
that  is  unanticipated  and  excessive. 
Further,  based  upon  factors  (1)  to  (6) 
above,  the  NRC  concludes  that 
additional  criteria  are  necessary  to 
ensure  that  compliance  with  existing 
requirements  for  minimum  accepted 
design  wall  thicknesses  and  prestressing 
forces  are  maintained  (and  thereby  the 
ability  of  the  contairunent  to  continue  to 
perform  its  intended  safety  function). 

The  fourth  conunent  by  NUBARG  and 
NEI  suggested  that  it  is  part  of  the 
anticipated  process  for  the  industry  to 
rely  upon  NRC  insjiections  and  audits  to 
identify  problems  and  then  alert  the 
industry  through  NRC  documents  such 
as  information  notices  and  generic 
letters.  During  the  presentation  to  the 
ACRS  on  February  10, 1995,  NEI 
asserted  that  "[ijt  really  doesn't  matter 
how  the  utilities  identify  these  instances 
of  degradation."  The  NRC  believes  that 
inspections  conducted  by  licensees 
should  be  adequate  to  ensure  that 
containment  degradation  is  identified 
without  reliance  upon  NRC  inspections. 

The  fifth  NEI  and  NUBARG  comment 
is  that  to  ensure  compliance  the  NRC 
could  take  individual  enforcement 
action  rather  than  endorse  ASME 
standards.  The  NRC  believes  that  the 
best  approach  is  to  adopt  the  industry 
consensus  standards  (i.e.,  endorse 
ASME  Section  XI  Subsection  IWE  and 
Subsection  IWL).  Containment 
corrosion  and  degradation  have  been 
reported  since  1986.  The  patterns  of 
degradation  and  the  corrective  actions 
were  not  immediately  obvious.  Given 
the  nimiber  and  the  extent  of  the 
occurrences,  and  the  variability  among 
plants  with  regard  to  the  performance 
and  the  effectiveness  of  containment 
inspections,  the  NRC  beUeves  that  the 
best  course  of  action  is  to  endorse  ISI 
requirements  to  ensure  that 
containments  comply  with  design  wall 
thicknesses  and  prestressing  forces. 

The  sixth  comment  is  that  GDC  16 
required  contaiiunents  to  be  designed 
and  constructed  with  an  allowance  for 
corrosion  or  degradation  of  the 
containment  wall  over  the  projected 


design  life  of  the  plant.  KEl  and 
NUBARG  assert  that  "lijt  is  therefore 
hardly  surprising  that,  as  noted  in  the 
Statement  of  Considerations,  '[olver 
one-third  of  the  containments  have 
experienced  corrosion  or  other 
degradation.'  '  Therefore,  they  believe 
there  is  not  a  broad-based  concern  with 
operability  of  containment  structures. 
The  NRC  rejects  the  argument  that 
because  containments  have  corrosion 
allowances  and  corrosion  was  expected- 
to  occur  that,  ipso  facto,  further 
inspections  are  not  necessary  and  the 
compliance  exception  is  inappropriate. 
As  previously  pointed  out,  in  many 
cases,  the  corrosion  rate  has  been  found 
to  be  greater  than  that  for  which  the 
containment  was  designed  (in  some 
cases  the  rate  was  twice  that  predicted). 
Some  of  the  more  extreme  cases  of  wall 
thinning  occurred  in  plants  with 
corrosion  allowances.  The  existence  of  a 
corrosion  allowance  at  any  given  plant 
is,  of  course  relevant,  but  only  in  the 
context  of  determining  whether  a 
relevant  requirement  or  commitment  is 
likely  to  be  violated  during  the  OL  term. 
A  corrosion  allowance  simply  increases 
the  tolerance  (time  penod)  for  corrosion. 
However,  once  the  allowance  is  eroded, 
then  concern  with  compliance  becomes 
relevant.  Based  upon  the  staffs  finding 
of  the  number  and  extent  of  corrosion  to 
date,  and  the  lack  of  activities  to  manage 
the  degradation  by  many  licensees,  the 
NRC  concludes  that  it  is  likely  that 
those  licensees  will  be  in  violation  of 
applicable  requirements  for 
containment  structural  integrity  and 
leak-tightness  during  the  OL  term, 
absent  the  imposition  of  Subsections 
IWE  and  IWL.  Because  licensees  have 
been  unable  to  ensure  compliance  with 
current  regulatory  requirements,  the 
NRC  believes  that  more  specific  ISI 
requirements,  which  expand  upon 
existing  requirements  for  the 
examination  of  containment  structures 
in  accordance  with  GDC  16,  53, 
Appendix  A  to  10  CFR  part  50,  and 
Appendix  J  to  10  CFR  part  50,  are 
needed  and  are  justified  for  the  purpose 
of  ensuring  that  contairunents  continue 
to  maintain  or  exceed  minimum 
accepted  design  wall  thicknesses  and 
prestressing  forces  as  provided  for  in 
industry  standards  used  to  design 
containments  (e.g.,  Section  m  and 
Section  Vin  of  the  ASME  Code,  and  the 
American  Concrete  Institute  Standard 
ACI-318),  as  reflected  in  license 
conditions,  technical  specifications,  and 
written  licensee  commitments  (e.g.,  the 
Final  Safety  Analysis  Report).  The  NRC 
believes  that  the  occurrences  of 
corrosion  and  other  degradation  would 
have  been  detected  by  licensees  when 
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conducting  the  periodic  examinations 
set  forth  in  Subsection  IWE  and 
Subsection  IWL. 

With  regard  to  subject  area  number 
four,  six  commenters  believe  that  the 
Boiling  Water  Reactors  Owner's  Group 
(BWROG)  containment  inspection  plan 
(CIP)  will  adequately  address 
examinations  for  the  primary 
containment  when  used  in  conjunction 
with  other  existing  examination 
requirements  such  as  Appendix  J.  The 
staff  does  not  believe  that  the  CIP  is  a 
comprehensive  containment 
examination  program.  In  the  CIP,  there 
is  a  comparison  between  the  CIP  and 
Subsection  IWE.  The  CIP  dismisses 
seven  of  the  eighteen  identified 
Subsection  IWE  examinations  as  not 
being  justifiable  even  though  some  of 
these  areas  are  likely  to  experience 
accelerated  corrosion.  The  CIP 
enumerates  the  conservatisms  and 
margins  against  failure  in  the  design  of 
Mark  I  and  II  containments  and 
concludes  that  in  a  typical  plant 
probabilistic  risk  assessment  of  failure, 
the  contribution  to  failure  of  the 
containment  steel  structure  is  negligible. 
The  NRC  believes  that  the 
conservatisms  and  margins  referred  to 
are  not  additional  tolerances  which 
allow  areas  of  containments  to  go 
unexamined.  These  conservatisms  and 
margins  were  required  allowances  in  the 
design  because  of  the  uncertainties  in 
loadings,  in  material  properties,  in 
analysis,  and  in  the  variation  of  steel 
thicknesses.  Examination  of  large  areas 
of  the  containment  cannot  be  dismissed 
as  being  non-critical  based  on 
conservatisms  and  margins  when 
corrosion  has  clearly  eroded  the  margin 
of  safety  in  some  cases.  In  addition, 
given  that  only  four  of  the  32 
occurrences  of  corrosion  in  metal 
containments  and  the  liners  of  concrete 
containments  were  detected  during  the 
pre-integrated  leakage  rate  test 
examination,  the  NRC  does  not  believe 
that  the  CIP  used  in  conjunction  writh 
other  existing  examination  requirements 
such  as  Appendix  J  will  adequately 
address  examinations  for  the  primary 
containment  as  asserted.  The  industry 
initiative  that  allows  a  decrease  in  the 
frequency  of  Appendix  J  leakage  rate 
testing  further  erodes  confidence  in  the 
acceptability  of  the  BWROG  approach. 

Comments  were  received  from  ten 
sources  on  proposed  §50.55a(g)(6)(ii)(B) 
which  would  require  a  5-year  expedited 
examination  schedule  (subject  area 
number  five).  Most  of  these  comments 
asked  for  clarifications  of  the  NRC  staff 
intent  of  this  provision.  Some 
commenters  interpreted  this  provision 
as  a  requiremept  to  perform  all  of  the 
examinations  specified  for  a  10-year 


interval  in  5  years,  which  was  not  the 
intent.  §50.5'5a(g)(6)(ii)(B)  has  been 
changed  to  clarify  that  for  Subsection 
IWE,  the  baseline  inspection  will  be  the 
inservice  examinations  which  are  to  be 
performed  during  the  first  period  of  the 
first  interval.  For  Subsection  IWL,  the 
baseline  inspection  will  be  the  required 
inservice  examinations  which 
correspond  to  the  year  of  operation  for 
each  unit.  The  result  of  the  clarification 
is  that  §50.55a(g)(6)(ii)(B){l)  addresses 
Subsection  FWE  and 
§  50.55a(g)(6)(ii)(B)(2)  addresses 
Subsection  IWL.  §  50.55a(g)(6)(ii)(BK2) 
in  the  proposed  rule  has  become 
§50.55a(gK6){ii)(B)(3)and 
§  50.55a(g}(6)(ii)(B)(5)  has  become 
§50.55a{g)(6)(ii)(B)(4)  in  the  final  rule. 
There  was  one  additional  comment 
submitted  by  NEI.  The  proposed  rule 
discussed  NEI's  (then  NUMARC) 
position  on  the  role  of  Subsection  IWE 
and  Subsection  IWL  in  license  renewal. 
Subsections  IWE  and  IWL  were 
referenced  many  times  as  one 
acceptable  approach  for  managing  age- 
related  degradation.  The  plan  for 
managing  age-related  degradation 
assumes  that  these  examinations  are  "in 
current  and  effective  use."  NEI 
commented  on  the  above  statements  in 
the  proposed  rule;  "Although  the  BWR 
and  PWR  containment  IRs  [Industry 
Reports!  do  reference  Subsections  IWE 
and  IWL,  their  identification  in  the  IRs 
should  not  be  misrepresented  to  imply 
that  Subsections  IWE  and  IWL  are  being 
implemented  or  that  they  are  required 
for  operating  plants  during  their  initial 
licensing  term."  The  NRC  agrees  that 
the  IRs  were  not  to  be  represented  as  a 
requirement  for  operating  licensees  to 
implement  Subsection  IWE  and 
Subsection  IWL  or  their  equivalent,  and 
that  these  subsections  were  referenced 
as  one  acceptable  approach  of  managing 
age-related  degradation  for  the  hcense 
renewal  period.  However,  present 
licensee  containment  examination 
programs  have  not  proved  to  be  effective 
in  detecting  the  types  of  degradation 
which  have  been  reported.  The  number 
of  occurrences  and  the  extent  of 
degradation  (which  includes  cases  of 
noncompliance)  leads  to  the  conclusion 
that  additional  requirements  are  needed 
for  managing  containment  degradation 
during  the  operating  term.  Because 
Subsections  FWE  and  IWL  were 
developed  by  the  ASME  writh  industry 
input  and  found  to  be  acceptable  by  NEI 
for  managing  age-related  degradation  for 
the  license  renewal  period,  the  NRC 
believes  that  adoption  of  those  programs 
at  this  time  is  the  best  approach.  The 
NRC  also  t>elieves  that  with 
implementation  of  Subsections  IWE  and 


rWL,  the  detrimental  effects  of 
containment  aging  will  be  managed 
during  the  current  operating  term,  as 
well  as  during  the  license  renewal  term. 

As^a  result  of  the  comments  received, 
there  is  one  editorial  change,  two 
clarifications,  and  four  modifications  in 
the  final  rule.  With  respect  to  the 
editorial  change,  a  commenter  suggested 
that  the  wording  of 

§50.55a(b)(2)(ix)(D)(2)  in  the  proposed 
rule  be  revised  to  be  consistent  with 
§50.55aO)){2)(ix)(D)(J)and 
§  50.55a(b)(2)(ix)(D)(3)  of  the  same 
paragraph.  §  50. 55a(b)(2)(ix)(D) 
addresses  the  sampling  of  the  grease 
contained  in  post-tensioning  systems, 
and  conditions,  which  if  found,  are 
reportable.  The  suggested  wording  has 
b€«n  adopted  in  the  final  rule. 

One  of  the  clarifications  was  to 
proposed  §  50.55(g)(6)(ii)(B).  This 
change  was  discussed  previously  in 
subject  area  number  five. 
§50.55a(g)(6)(ii)(B)(l)and 
§  50.55a(g)(6)(ii)(B)(2)  require  that 
licensees  conduct  the  first  containment 
examinations  in  accordance  with 
Subsection  IWE  and  Subsection  IWL 
(1992  Edition  with  the  1992  Addenda), 
modified  by  §50.5  5a(bK2)(ix)  and 
§50.55a(b)(2)(x)  within  5  years  of  the 
effective  date  of  the  final  rule.  This 
expedited  examination  schedule  is 
necessary  to  prevent  possible  delays  in 
the  implementation  of  Subsection  IWE 
by  as  much  as  20  years  and  Subsection 
IWL  by  as  much  as  15  years.  Subsection 
IWE.  Table  rWE-2500-1,  permits  the 
deferral  of  many  of  the  required 
examinations  until  the  end  of  the  10- 
year  inspection  interval.  Adding  the  10 
years  that  could  pass  before  some 
utilities  are  required  to  update  their  ISI 
plans,  a  period  of  20  years  could  pass 
before  the  first  examinations  would  take 
place.  Subsection  IWL  is  based  on  a  5- 
year  inspection  interval.  Adding  the 
possible  10  years  before  update  of 
existing  ISI  plans,  a  period  of  15  years 
could  pass  before  the  examinations  were 
performed  by  plants  that  have  not 
voluntarily  adopted  the  provisions  of 
Regulatory  Guide  1.35,  Rev.  3. 
Expediting  implementation  of  the 
containment  examinations  is  considered 
necessary  because  of  the  problems  that 
have  been  identified  at  various  plants, 
the  need  to  establish  expeditiously  a 
baseline  for  each  facility,  and  the  need 
to  identify  any  existing  degradation. 

Paragraphs  ■(g)(6)(ii)rB)(J)  and 
(g)(6)(ii)(B)(4)  each  provide  a 
mechanism  for  licensees  to  satisfy  the 
requirements  of  the  routine  containment 
examinations  and  the  expedited 
examination  without  dupfication. 
Paragraph  (g)(6)(ii)(B)(3)  permits 
licensees  to  avoid  duplicating 
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examinations  required  by  both  the 
periodic  routine  and  expedited 
examinatioTi  programs.  This  provision  is 
intended  to  be  useful  to  those  licensees 
that  would  be  required  to  implement  the 
expedited  examination  during  the  first 
periodic  interval  that  routine 
containment  examinations  are  required. 
Paragraph  (g)(6)(iii(B)(4)  allows 
licensees  to  use  a  recently  performed 
examination  of  the  post-tensioning 
system  to  satisf\  the  requirements  for 
the  expedited  examination  of  the 
containment  post-tensiouing  system. 
This  situation  would  occur  for  licensees 
who  perform  an  examination  of  the 
post-tensioning  system  using  Regulatory 
Guide  1.35  between  the  effective  date  of 
this  rule  and  the  bieginning  of  the 
expedited  exammation. 

The  four  modifications  are:  (1) 
§  50.55a(b)(2)(x)(A)  expands  the 
evaluation  of  inaccessible  areas  of 
concrete  containments  (Class  CC)  to 
metal  containments  and  the  liners  of 
concrete  containments  (Class  MC);  (2) 
§  50.55a(b)(2)(x)(B)  permits  alternative 
lighting  and  resolution  requirements  for 
remote  visual  examination  of  the 
containment;  (3)  §  50.55a(b)(2)(x)(C) 
makes  the  examination  of  pressure 
retaining  welds  and  pressure  retaining 
dissimilar  metal  welds  optional;  and  (4) 
§  50.55a(b){2)(x)(D)  has  been  added  to 
provide  an  alternative  sampling  plan. 
Section  50..=55a(b)(2)(x)(E).  a 
clarification,  more  clearly  defines  the 
frequeiicT  of  the  Subsection  IWE  general 
visual  examination. 

The  first  modification. 
§  50  55a(b)(2Kx}(A),  which  expands  the 
evaluation  of  inaccessible  areas  of 
concrete  containments  (Class  CC)  to 
metal  containments  and  the  liners  of 
concrete  containments  (Class  MC),  was 
the  result  of  a  comment  received  on 
§  50.55a{b)(2)(ix)(E)  of  the  proposed 
rule.  The  commenter  beUeved  that  given 
the  number  of  occurrences  of  corrosion 
in  Class  .MC  contairunents.  the  proposed 
provision  (which  only  addressed 
concrete  containments)  should  be 
expanded  in  the  final  rule  to  include 
metal  containments  and  the  liners  of 
concrete  containments. 

The  second  modification, 
§  50  5.5a(b)(2)(x)(B),  was  added  to  the 
final  rule  to  permit  alternative  lighting 
and  resolution  requirements  for  remote 
visual  examination  of  the  containment. 
Subsection  IWE  references  the  lighting 
and  resolution  requirements  contained 
in  rw.^-2200  The  lighting  and 
resolution  requirements  contained  in 
rvVA-2200  would  on  a  practical  basis 
preclude  remote  containment 
examination. 

The  third  modification. 
§  50.55a(b)(2)(x)(C),  makes  the 


examinations  of  Subsection  IWE 
Examination  Category  E-B  (pressure 
retaining  welds)  and  Subsection  IWE, 
Examination  Category  E-F  (pressure 
retaining  dissimilar  metal  welds) 
optional.  The  NRC  staff  concludes  that 
requiring  these  examinations  is  not 
appropriate.  There  is  no  evidence  of 
problems  associated  with  welds  of  this 
type  under  the  given  operating 
/Conditions.  In  addition,  the 
occupational  radiation  exposure  that 
would  be  incurred  while  performing 
these  examinations  cannot  be  justified. 
It  is  estimated  that  the  total 
occupational  exposure  that  would  be 
incurred  yearly  in  the  performance  of 
the  containment  weld  examinations  in 
accordance  with  Examination  Categories 
E-B  and  E-F  would  be  440  person-rems. 

The  fourth  modification, 
§  50.55a(b)(2)(x)(D),  provides  an 
alternative  to  the  ASME  Section  XI 
requirements  for  "additional 
examinations"  (note:  additional 
examinations"  are  required  during  the 
same  outage  when  acceptance  criteria 
are  exceeded).  The  alternative  would 
allow  licensees  to  determine  the  number 
of  additional  components  to  be 
examined  based  on  an  evaluation  to 
determine  the  extent  and  nature  of  the 
degradation.  Five  commenters  believe 
that  the  requirmnents  for  additional 
examinations  used  in  other  subsections 
of  Section  XI  is  inappropriate  for 
containment  components.  Additional 
examinations  are  incorporated  into 
Section  XI  to  determine  the  extent  to 
which  degradation  found  in  one 
component  exists  in  other  similar 
components.  In  some  instances,  a  large 
number  of  additional  examinations 
could  be  required.  The  commenters 
believe  that  a  review  of  the  operational 
history  of  containment  components 
shows  that  the  degradation  is  Limited  to 
the  area  in  question  and  is  not 
widespread.  This  makes  the  Section  XI 
requirements  for  additional 
examinations  burdensome  and 
inappropriate  for  application  to 
containments.  The  NRC  agrees  and 
revised  the  rule  to  permit  the  alternative 
to  the  Section  XI  requirements  for 
additional  examinations. 

The  NRC  believes  that  these 
modifications  improve  the  final  rule  and 
will  improve  the  containment 
inspection  program  as  set  forth  by 
Subsection  IWE  and  Subsection  IWL. 
Some  of  the  public  comments  cited 
failure  data  which  have  been 
accumulated  in  recent  years  in  support 
of  various  NRC  staff  activities  and 
industry  initiatives.  Most  of  this  data 
has  been  accumulated  since  the  ASME 
committees  developed  these 
subsections.  Without  the  benefit  of  this 


recently  accumulated  operational  data, 
the  ASME  committees  responsible  for 
developing  Subsection  IWE  and 
Subsection  IWL  modelled  those 
subsections  on  other  subsections  of 
Section  XI  and  the  experience  gained 
from  application  of  those  other 
subsections.  With  the  additional 
insights  drawn  from  analysis  of  this  new 
data,  it  is  apparent  that  many  aspects  of 
containments  are  unique  comf)ared  to 
components  of  other  systems.  Some  of 
the  containment  components  which 
were  expected  to  experience 
degradation,  based  on  experience  with 
other  systems,  have  proved  not  to  be 
susceptible  to  the  same  type  of 
degradation.  The  ASME  working  groups 
are  considering  these  issues.  However, 
based  on  initial  committee  discussion,  it 
IS  anticipated  that  similar  changes  will 
be  made  to  Subsection  IWE  and 
Subsection  IWL,  but  the  length  of  the 
ASME  consensus  process  precludes  the 
possibility  of  the  changes  being  adopted 
into  the  ASME  Code  in  the  near  term. 
Hence,  the  NRC  has  determined  to 
adopt  the  1992  Edition  with  the  1992 
Addenda  of  Subsection  IWE  and 
Subsection  IWL  with  the  modifications 
which  were  previously  discussed. 

Other  Provisions  Contained  in  the  Final 
Rule 

The  following  paragraph  was 
contained  in  the  proposed  rule  and  has 
not  been  discussed  previously.  This 
paragraph  received  comments  which 
resulted  in  the  provision  being  dropped 
in  the  final  rule.  Section  50.55a(b){2)(x) 
was  a  provision  in  the  proposed  rule 
intended  to  provide  licensees  with  a 
mechanism  to  merge  the  Subsection 
IWE  and  Subsection  IWL  ISI  program 
with  their  routine  120-month  ISI 
program.  Those  licensees  who  were  near 
the  end  of  their  present  10-vear  ISI 
interval  when  the  final  rule  becomes 
effective  would  have  been  given  an 
additional  2  years  to  submit  their 
containment  ISI  program.  Several 
commenters  responded  that  due  to  the 
time  constraints  of  having  to  develop 
the  containment  ISI  program  and  then 
perform  the  required  examinations 
within  5  .years,  the  additional  2  years 
could  not  be  utilized.  Therefore, 
§  50.55a(b)(2)(x)  as  it  appeared  in  the 
proposed  rule  has  been  deleted  and 
§  50.55a(b)(2)(x)  in  the  final  rule 
contains  the  modifications  which  were 
added  as  a  result  of  public  comment  on 
the  proposed  rule. 

The  provisions  in  this  paragraph  and 
the  following  four  paragraphs  were 
contained  in  the  proposed  rule  and  have 
not  changed  due  to  comm.ents  Section 
50.55a(b)(2)(vi)  incorporates  a  limitation 
specifying  the  1992  Edition  with  1992 
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Addenda  of  Subsection  IWE  and 
Subsection  IWL  as  the  earliest  ASME 
Code  version  the  NRC  finds  acceptable. 
This  edition  and  addenda  incorporate 
the  concept  of  base  metal  examinations 
and  also  provide  a  comprehensive  set  of 
rules  for  the  examination  of  post- 
tensioning  systems.  It  should  be  noted 
that  the  wording  of  this  provision  has 
been  changed  in  the  final  rule  in  order 
to  make  it  consistent  with  other 
provisions  in  §  50.55a(b). 

Section  50.55a(b)(2){ix)  specifies  five 
modifications  that  must  be  implemented 
when  using  Subsection  IWL.  Four  of 
these  issues  are  identified  in  Regulatory 
Guide  1.35,  Revision  3,  but  are  not 
currently  addressed  in  Subsection  IWL. 
Section  50.55a(b)(2)(ix)(A)  requires  that 
grease  caps  which  are  accessible  must 
be  visually  examined  to  detect  grease 
leakage  or  grease  cap  deformation. 
Section  50.55a(b)(2)(ix)(B)  requires  the 
preparation  of  an  Engineering 
-Evaluation  Report  when  consecutive 
surveillances  indicate  a  trend  of 
prestress  loss  to  below  the  minimum 
prestress  requirements.  Section 
50.55a(b)(2)(ix)(C)  requires  an 
evaluation  to  be  performed  for  instances 
of  wire  failure  and  slip  of  wires  in 
anchorages.  Section  50.55a(b)(2)(ix)(D) 
addresses  sampled  sheathing  filler 
grease  and  reportable  conditions.  A 
comment  was  received  on  this  provision 
which  resulted  in  an  editorial  change 
(this  was  discussed  on  page  12).  Section 
50.55a(bK2)(ix)(E)  requires  that 
licensees  evaluate  the  acceptability  of 
inaccessible  areas  of  concrete 
containments  when  conditions  exist  in 
accessible  areas  that  suggest  the 
possibility  of  degradation  in 
inaccessible  areas. 

Existing  §  50.55a(g),  "Inservice 
inspection  requirements,"  specifies  the 
requirements  for  preservice  and 
inservice  examinations  for  Class  1  (Class 
1  refers  to  components  of  the  reactor 
coolant  pressure  boundary).  Class  2 
(Class  2  quality  standards  are  applied  to 
water-  and  steam-containing  pressure 
vessels,  heat  exchangers  (other  than 
turbines  and  condensers),  storage  tanks, 
piping,  pumps,  and  valves  that  are  part 
of  the  reactor  coolant  pressure  boundary 
(e.g.,  systems  designed  for  residual  heat 
removal  and  emergency  core  cooling)), 
and  Class  3  (Class  3  quality  standards 
are  applied  to  radioactive-waste- 
containing  pressure  vessels,  heat 
exchangers  (other  than  turbines  and 
condensers),  storage  tanks,  piping, 
pumps,  and  valves  (not  part  of  the 
reactor  coolant  pressure  boundeiry)) 
components  and  their  supports. 
Subsection  IWE  (Class  MC— metal 
containments)  and  Subsection  IWL 
(Class  CC — concrete  containments)  are 


incorporated  by  reference  into  the  NRC 
regulations  for  the  first  time. 

Section  50.55a(g)(4)  specifies  the 
containment  components  to  which  the 
ASME  Code  Class  MC  and  Class  CC 
inservice  inspection  classifications 
incorporated  by  reference  in  this  rule 
will  apply. 

Section  50.55a  (g)(4)(v)(A),  (v)(B),  and 
(v)(C)  specify  the  Subsection  IWE  and 
Subsection  IWL  rules  for  inservice 
inspection,  repair,  and  replacement  of 
metal  and  concrete  containments.  This 
is  consistent  with  the  long-standing 
intent  and  ongoing  application  by  NRC 
and  licensees  to  utilize  the  rules  of 
Section  XI  when  performing  inservice 
inspection,  repairs,  and  replacements  of 
applicable  components  and  their 
supports. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
under  the  National  Environmental 
Pohcy.Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule  is  not 
a  major  Federal  action  that  significantly 
affects  the  quality  of  the  human 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required. 

This  final  rule  is  one  part  of  a 
regulatory  framework  directed  to 
ensiu-ing  containment  integrity. 
Therefore,  in  the  general  sense,  this  rule 
will  have  a  positive  impact  on  the 
environment.  This  rule  incorporates  by 
reference  into  the  NRC  regulations 
requirements  contained  in  the  ASME 
Code  for  the  inservice  inspection  of  the 
containments  of  nuclear  power  plants. 
The  performance  of  containment 
examinations,  as  set  forth  by  the 
provisions  of  this  final  rule,  for  PWRs, 
Ice  Condensers,  and  BWR  Mark  Us  and 
nis  is  not  expected  to  result  in 
significant  occupational  radiation 
exposure  (1.0  person-rems  per  year  or 
0.04  person-rems  per  unit  averaged  over 
27  examinations  each  year).  The  above 
categories  of  plants,  for  which  the 
occupational  radiation  exposure  is 
insignificant,  represent  the  vast  majority 
of  units  (89).  For  BWR  Mark  I 
containments,  the  estimated 
occupational  radiation  exposure  which 


would  be  incurred  per  year  while 
performing  BWR  Mark  I  containment 
examination  is  29.4  person-rems  per 
year  or  4.2  person-rems  per  unit 
averaged  over  7  examinations  per  year. 
However,  the  estimated  occupational 
radiation  exposure  per  unit  does  not 
provide  an  accurate  representation  of 
the  actual  radiological  exposure  that 
would  be  incurred  by  any  one 
individual.  10  CFR  20.101,  "Radiation 
dose  standards  for  individuals  in 
restricted  areas"  only  permits  a  whole 
body  dose  of  1.25  rem  per  calendar 
quarter.  As  a  practical  matter,  licensees 
carefully  manage  the  exposure  incurred 
by  any  one  individual  by  practicing  and 
applying  "as  low  as  reasonably 
achievable"  (ALARA)  principles  to 
protect  the  health  and  safety  of 
personnel.  In  the  performance  of  the 
examination  of  BWR  Mark  I 
containments,  this  is  accomplished  by 
having  several  individuals  perform  the 
examinations  to  "spread  out"  the 
exposure.  In  this  manner,  no  one 
individual  will  suffer  any  significant 
health  effects.  It  also  must  be  kept  in 
mind  that  these  containment 
examinations  are  scheduled  to  occur  at 
the  interval  of  once  every  3Vs  years. 
This  provides  licensees  ample  time  for 
planning  the  examinations,  and 
scheduling  personnel  in  accord  with 
ALARA  considerations.  Therefore,  the 
occupational  radiation  exposure  is 
insignificant  given  the  relatively  low 
exposure  on  a  unit  basis  and  the 
licensees'  programs  for  controlling  the 
impact  of  exposure  for  any  one 
individual. 

Actions  required  of  applicants  and 
licensees  to  implement  containment 
examinations  are  of  the  same  nature  that 
applicants  and  licensees  have  been 
performing  for  many  years  in  other 
Section  XI ISI  programs.  Extension  of 
these  actions  to  additional  components, 
therefore,  should  not  increase  the 
potential  for  a  negative  environmental 
impact. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  from  Mr. 
W.  E.  Norris,  Division  of  Engineering 
Technology,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6796. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
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to  the  Paperwork  Reduction  Act  of  1995 
{44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
O^ce  of  Management  and  Budget, 
approval  number  3150-0011. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4,000  hours  per  response  for 
development  of  an  initial  inservice 
inspection  plan,  and  8,000  hours  per 
response  for  the  update  of  the  plan  and 
periodic  examinations,  including  the 
time  for  reviewing  instructions, 
seanJiing  existing  data  soiut;es, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimate  of  8.000  hours  for  plan  update 
and  performing  periodic  examinations 
is  a  2,000  hour  reduction  from  the 
estimate  given  in  the  proposed 
rulemaking.  This  reduction  results  firom 
changes  made  in  response  to  pubUc 
comment.  A  number  of  examinations 
have  been  modified  or  made  optional 
greatly  reducing  the  effort  required  to 
comply  with  the  requirements 
contained  in  the  final  rule.  Send 
comments  on  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  or  by 
internet  electronic  mail  at 
BISl@NRC  GOV;  and  to  the  Desk 
Officer.  Office  of  Information  and 
Reguiatorv  Affairs,  NEOB-10202, 
(3150-0011),  Office  of  Management  and 
Budget  Wa.shington,  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affects  only  the  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121.  Since  these  companies  are 
dominant  in  their  service  areas,  this  rule 
does  not  fall  within  the  purview  of  the 
Act. 


Backfit  Statonent 

The  NRC  is  amending  its  regulations 
to  incorporate  by  reference  the  1992 
Edition  with  the  1992  Addenda  of 
Subsection  IWE  and  Subsection  IWL  to 
assure  that  the  critical  areas  of 
containments  are  routinely  inspected  to 
detect  defects  that  could  compromise  a 
containment's  structiual  integrity.  Based 
on  a  preponderance  of  reUable 
information,  the  NRC  concludes  that 
this  rule  is  a  compliance  backfit,  and 
therefore  a  backfit  analysis  is  not 
required  pursuant  to  10  CFR 
50.109(a)(4)(i).  A  summary  of 
noncomphance  is  set  forth  below.  The 
documented  evaluation  required  by 
§  50.109(a)(4)  to  support  this  conclusion 
is  available  for  inspection  in  the  NRC 
Public  Dociunent  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  analysis  may  be 
obtained  from  Mr.  W.E.  Norris,  Division 
of  Engineering  Technology,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6796. 

The  rate  of  occurrence  of  corrosion 
and  degradation  of  containment 
structures  has  been  increasing  at 
operating  nuclear  power  plants.  There 
have  been  32  reported  occurrences  of 
corrosion  in  metal  contaimnents  and  the 
liners  of  concrete  containments.  This  is 
approximately  one-fourth  of  all 
operating  nuclear  power  plants.  Only 
four  of  the  32  occurrences  were  detected 
by  current  Ucensee  containment 
inspection  programs.  Nine  of  these 
occurrences  were  first  identified  by  the 
NRC  through  its  inspections  or 
structural  audits.  Eleven  occurrences 
were  detected  by  licensees  after  they 
were  alerted  to  a  degraded  condition  at 
another  site  or  through  activity  other 
than  containment  inspection.  There 
have  been  34  reported  occiurences  of 
degradation  of  the  concrete  or  of  the 
post-tensioning  systems  of  concrete 
containments.  This  is  nearly  one-half  of 
these  types  of  containments.  It  is  clear 
that  current  licensee  containment 
inspection  programs  have  not  proved  to 
be  adequate  to  detect  the  types  of 
degradation  which  have  been  reported. 
Examples  of  degradation  not  found  by 
hcensees,  but  initially  detected  at  plants 
through  NRC  inspections  Include:  (1) 
Corrosion  of  steel  contaiimient  shells  in 
the  drywell  sand  cushion  region, 
resulting  in  wall  thickness  reduction  to 
below  the  minimum  design  thickness; 
(2)  corrosion  of  the  torus  of  the  steel 
containment  shell  (wall  thickness  below 
minimum  design  thickness);  (3) 
extensive  corrosion  of  the  liner  of  a 
concrete  containment  with  local 


degradation  at  many  locations  to 
approximately  half-depth;  (4)  grease 
leakage  from  the  tendons  of  prestressed 
concrete  containments;  and  (5)  leaching 
as  well  as  excessive  cracking  in  concrete 
containments. 

None  of  the  existing  requirements  for 
containment  inspection  provide  specific 
guidance  on  how  to  perform  the 
necessary  containment  examinations. 
This  lack  of  guidance  has  resulted  in  a 
large  variation  with  regard  to  the 
performance  and  the  effectiveness  of 
licensee  containment  examination 
programs.  Based  on  the  results  of 
inspections  and  audits,  and  plant 
operational  experiences,  it  is  clear  that 
many  licensee  containment  examination 
programs  have  not  detected  degradation 
that  could  result  in  a  compromise  of 
pressure-retaining  capability. 

Most  of  those  occurrences  were  first 
identified  by  the  NRC  through  its 
inspections  or  audits  of  plant  structures, 
or  by  licensees  while  performing  an 
imrelated  activity  or,  after  they  were 
alerted  to  a  degraded  condition  at 
another  site  In  analyzing  the  reported 
containment  degradation,  it  is  apparent 
that  all  containments  are  subject  to 
certain  type(s)  of  degradation  depending 
on  the  design.  Information  gathered  by  - 
the  staff  indicates  that  many  licensees 
still  have  not  reacted  to  this  serious 
safety  concern  and  have  not  initiated 
comprehensive  containment  inservice 
inspection,  As  a  result  of  the  rate  of 
occurrence  of  containment  degradation, 
and  the  extent  of  containment 
degradation,  the  NRC  believes  that  there 
is  a  basis  for  reasonably  concluding  that 
such  degradation  is  widespread  and 
affects  virtually  all  plants.  Because  of 
the  serious  degradation  which  has 
occurred,  the  belief  that  additional 
occurrences  of  noncompliance  with 
required  minimum  wall  thicknesses  and 
prestressing  forces  w^ll  be  reported,  and 
the  high  likelihood  that  some  of  those 
occurrences  could  result  in  loss  of 
structural  integrity  and  leak-tightness, 
the  NRC  has  determined  that  imposition 
of  these  containment  inservice 
inspection  requirements  under  the 
compliance  exception  to  10  CFR 
50.109(a)(4)(i)  is  appropriate. 

The  NRC  believes  that  the  final  action 
would  also  result  in  a  substantial  safety 
increase  and  that  the  direct  and  indirect 
costs  of  implementation  are  justified  in 
view  of  the  significant  safety  benefit  to 
be  gained.  The  NRC  believes  that  the 
inspections  contained  in  Subsections 
rWE  and  IWL  will  improve  significantly 
the  ability  to  detect  degradation  and 
take  timely  action  to  correct  degradation 
of  containment  structures.  A  review  of 
early  implementation  of  the 
maintenance  rule  (10  CFR  50.65)  at  nine 
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nuclear  power  plants,  which  is 
documented  in  NUREG-1526,  indicates 
that  most  licensees  assigned  a  low 
priority  to  the  monitoring  of  structures. 
Several  licensees  incorrectly  assumed 
that  many  of  their  structures  are 
inherently  reliable.  This  is  true  so  long 
as  there  is  no  degradation.  However,  the 
degradation  of  structures  can  reduce 
high  margins  of  safety  to  a  low  or 
negligible  margin  of  safety.  As  discussed 
earlier,  such  substantial  containment 
degradations  have  been  detected  at  a 
large  number  of  nuclear  power  plants, 
and  their  detection  to  date  can  best  be 
characterized  as  happenstance.  The 
final  rule  will  provide  for  improved 
periodic  examination  of  containment 
structures  assuring  that  the  critical  areas 
of  containment  are  periodically 
inspected  to  detect  and  take  corrective 
action  for  defects  that  could 
compromise  the  containment's  pressure- 
retaining  and  leak-tight  capability.  The 
NRC  believes,  therefore,  that  the  final 
action  can  be  justified  as  a  cost-justified 
safety  enhancement  backfit,  as  well  as  a 
compliance  backfit. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  Penalties,  Fire  protection, 
Incorporation  by  reference, 
hitergovemmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection,  Reactor  siting  criteria, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  533,  the  NRC 
is  adopting  the  following  amendments 
to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OP 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104. JOS,  161, 
182, 183, 186, 189,  68  Stat.  936,  937,  938, 
948,  953.  954,  955,  956,  as  amended,  seiC. 
234,  83  Stat  444,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206.  88  Stat.  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185,  66  Stat  955,  as  amended  (42  U.S.C 
2131,  2235);  sec.  102,  Pub.  L.  91-190,  83  Stat 
853  (42  U.S.C.  4332).  Sections  50.13, 
50.54(dd)  and  50.103  also  issued  under  sec. 
108.  68  Stat  939.  as  amended  (42  U.S.C 
2138).  Sections  50.23,  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C  2235).  Sections  50.33a,  50.55a  and 


Appendix  Q  also  issued  under  sec.  102,  Pub. 
L.  91-190,  83  Stat  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  Stat  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415.  96  Stat  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec. 
184, 68  Stat  954,  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under  sec. 
187.  68  Stat  955  (42  U.S.C  2237). 

2.  Section  50.55a  is  amended  by 
adding  paragraphs  (b)(2)(vi),  (b}(2)(ix), 
(b)(2)(x),  (g)(4)(v).  and  (g)(6)(iiKB).  and 
revising  the  introductory  text  of 
paragraphs  (b)(2)  and  (g)(4)  to  read  as 
follows: 

§  50.55a     Codes  and  standards. 

*  *         «         ft         * 

(b)*  •  • 

(2)  As  used  in  this  section,  references 
to  Section  XI  of  the  ASME  Boiler  and 
Fressiu^  Vessel  Code  refer  to  Class  1 , 
Class  2,  and  Class  3  components  of 
Section  XI,  Division  1,  and  include 
addenda  through  the  1988  Addenda  and 
editions  through  the  1989  Edition,  and 
Class  MC  and  Class  CC  components  of 
Section  XI,  Division  1, 1992  Edition 
with  the  1992  Addenda,  subject  to  the 
following  limitations  and  modifications: 
***** 

(vi)  Effective  edition  and  addenda  of 
Subsection  IWE  and  Subsection  IWL, 
Section  XL  The  1992  Edition  with  the 
1992  Addenda  of  Subsection  IWE  and 
Subsection  IWL  shall  be  used  by 
licensees  when  performing  containment 
examinations  as  modified  and 
supplemented  by  the  requirements  in 
§  50.55a(b)(2)(ix)  and  §  50.55a(b)(2)(x). 

•  •        •        •        * 

(ix)  Examination  of  concrete 
containments.  (A)  Grease  caps  that  are 
accessible  must  be  visually  examined  to 
detect  grease  leakage  or  grease  cap 
deformations.  Grease  caps  must  be 
removed  for  this  examination  when 
there  is  evidence  of  grease  cap 
deformation  that  indicates  deterioration 
of  anchorage  hardware. 

(B)  When  evaluation  of  consecutive 
surveillances  of  prestressing  forces  for 
the  same  tendon  or  tendons  in  a  group 
indicates  a  trend  of  prestress  loss  such 
that  the  tendon  force(s)  would  be  less 
than  the  minimum  design  prestress 
requirements  before  the  next  inspection 
interval,  an  evaluation  shall  be 
performed  and  reported  in  the 
Engineering  Evaluation  Report  as 
prescribed  in  IWL-3300. 

(C)  When  the  elongation 
corresponding  to  a  specific  load 
(adjusted  for  effective  wires  or  strands) 
during  retensioning  of  tendons  differs 
by  more  than  10  percent  fi"om  that 


recorded  during  the  last  measurement, 
an  evaluation  must  be  performed  to 
determine  whether  the  difference  is 
related  to  wire  failures  or  slip  of  wires 
in  anchorages.  A  difference  of  more  than 
10  percent  must  be  identified  in  the  ISI 
Summary  Report  required  by  IWA- 
6000. 

(D)  The  licensee  shall  report  the 
following  conditions,  if  they  occur,  in 
the  ISI  Summary  Report  required  by 
IWA-6000: 

(1)  The  sampled  sheathing  filler 
grease  contains  chemically  combined 
water  exceeding  10  percent  by  weight  or 
the  presence  of  free  water; 

(2)  The  absolute  difference  between 
the  amount  removed  and  the  amount 
replaced  exceeds  10  percent  of  the 
tendon  net  duct  volume. 

(5)  Grease  leakage  is  detected  during 
general  visual  examination  of  the 
containment  surface. 

(E)  For  Class  CC  applications,  the 
licensee  shall  evaluate  the  acceptability 
of  inaccessible  areas  when  conditions 
exist  in  accessible  areas  that  could 
indicate  the  presence  of  or  result  in 
degradation  to  such  inaccessible  areas. 
For  each  inaccessible  area  identified, 
the  licensee  shall  provide  the  following 
in  the  ISI  Summary  Report  required  by 
IWA-6000: 

(l).A  description  of  the  type  and 
estimated  extent  of  degradation,  and  the 
conditions  that  led  to  the  degradation; 

(2)  An  evaluation  of  each  area,  and 
the  result  of  the  evaluation,  and; 

(3)  A  description  of  necessary 
corrective  actions. 

(x)  Examination  of  metal 
containments  and  the  liners  of  concrete 
containments.  (A)  For  Class  MC 
applications,  the  licensee  shall  evaluate 
the  acceptability  of  inaccessible  areas 
when  conditions  exist  in  accessible 
areas  that  could  indicate  the  presence  of 
or  result  in  degradation  to  such 
inaccessible  areas.  For  each  inaccessible 
area  identified,  the  licensee  shall 
provide  the  following  in  the  ISI 
Summary  Report  required  by  IWA- 
6000: 

(1)  A  description  of  the  type  and 
estimated  extent  of  degradation,  and  the 
conditions  that  led  to  the  degradation; 

(2)  An  evaluation  of  each  area,  and 
the  result  of  the  evaluation,  and; 

(3)  A  description  of  necessary 
corrective  actions. 

(B)  When  performing  remotely  the 
visual  examinations  required  by 
Subsection  IWE,  the  maximum  direct 
exeunination  distance  specified  in  Table 
IWA-2210-1  may  be  extended  and  the 
minimum  illumination  requirements 
specified  in  Table  IWA-2210-1  may  be 
decreased  provided  that  the  conditions 
or  indications  for  which  the  visual 
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examination  is  performed  can  be 
detected  at  the  chosen  distance  and 
illumination. 

(C)  The  examinations  specified  in 
Examination  Category  E-B,  Pressure 
Retainmg  Welds,  and  Examination 
Category-  E-F  Pressure  Retaining 
Dissimilar  Metal  Welds,  are  optional. 

(D)  Section  50.55a(b)(2)(x)(D)  may  be 
used  as  an  alternative  to  the 
requirements  of  IWE-2430. 

( J I  If  the  exam) nations  reveal  flaws  or 
areas  of  degradation  exceeding  the 
acceptance  standards  of  Table  IWE- 
3410-1,  an  evaluation  shall  be 
performed  to  determine  whether 
additional  component  examinations  are 
required.  For  each  flaw  or  area  of 
degradation  identified  which  exceeds 
acceptance  standards,  the  licensee  shall 
provide  the  following  in  the  ISI 
Summary  Report  required  by  IWA— 
6000; 

(;)  A  description  of  each  flaw  or  area, 
including  the  extent  of  degradation,  and 
the  conditions  that  led  to  the 
degradation; 

ill)  The  acceptability  of  each  flaw  or 
area,  and  the  need  for  additional 
examinations  to  verify  that  similar 
degradation  does  not  exist  in  similar 
components,  and; 

[ill]  A  description  of  necessary 
corrective  actions. 

[2]  The  number  and  type  of  additional 
examinations  to  ensure  detection  of 
similar  degradation  in  similar 
components. 

(E)  A  general  visual  examination  as 
required  by  Subsection  IWE  shall  be 
performed  once  each  period. 

•         •         *         *         * 

(gJ*  •  • 

(4)  Throughout  the  service  life  of  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility,  components 
(including  supports)  which  are 
classified  as  ASME  Code  Class  1,  Class 
2,  and  Class  '^  must  meet  the 
requirements,  except  design  and  access 
provisions  and  preservice  examination 
requirements,  set  forth  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  that 
become  effective  subsequent  to  editions 
specified  in  paragraphs  (g)(2)  and  (g)(3) 
of  this  section  and  that  are  incorporated 
by  reference  in  paragraph  (b)  of  this 
section,  to  the  extent  practical  within 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  the 
components.  Components  which  are 
classified  as  Class  MC  pressure  retaining 
components  and  their  integral 
attachments,  and  components  which  are 
classified  as  Class  CC  pressure  retaining 
components  and  their  integral 
attachments  must  meet  the 


requirements,  except  design  and  access 
provisions  and  preservice  examination 
requirements,  set  forth  in  Section  XI  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code  and  Addenda  that  are 
incorporated  by  reference  in  paragraph 
(b)  of  this  section,  subject  to  the 
limitation  listed  in  paragraph  (b)(2)(vi) 
and  the  modifications  listed  in 
paragraphs  (b)(2)(ix)  and  (b)(2)(x)  of  this 
section,  to  the  extent  practical  within 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  the 
components. 
•        •        •        *        • 

(v)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  after 
January  1, 1956: 

(A)  Metal  containment  pressure 
retaining  components  and  their  integral 
attachments  must  meet  the  inservice 
inspection,  repair,  and  replacement 
requirements  applicable  to  components 
which  are  classified  as  ASME  Code 
Class  MC; 

(B)  Metallic  shell  and  penetration 
liners  which  are  pressure  retaining 
components  and  their  integral 
attachments  in  concrete  containments 
must  meet  the  inservice  inspection, 
repair,  and  replacement  requirements 
applicable  to  components  which  are 
classified  as  ASME  Code  Class  MC;  and 

(C)  Concrete  containment  pressure 
retaining  components  and  their  integral 
attachments,  and  the  post-tensioning 
systems  of  concrete  containments  must 
meet  the  inservice  inspection  and  repair 
requirements  applicable  to  components 
which  are  classifled  as  ASME  Code 
Class  CC 


(6)  •  •  • 

(ii)  •  *  • 

(B)  Expedited  examination  of 
containment.  (1)  Licensees  of  all 
operating  nuclear  power  plants  shall 
implement  the  inservice  examinations 
specified  for  the  first  period  of  the  first 
inspection  interval  in  Subsection  IWE  of 
the  1992  Edition  with  the  1992 
Addenda  in  conjunction  with  the 
modifications  specified  in  §  50.55a 
(b)(2)(ix)  by  September  9,  2001.  The 
examination  performed  during  the  first 
period  of  the  first  inspection  interval 
shall  serve  the  same  purpose  for 
operating  plants  as  the  preservice 
examination  specified  for  plants  not  yet 
in  operation. 

(2)  Licensees  of  all  operating  nuclear 
power  plants  shall  implement  the 
inservice  examinations  which 
correspond  to  the  number  of  years  of 
operation  which  are  specified  in 
Subsection  IWL  of  the  1992  Edition 
with  the  1992  Addenda  in  conjunction 


with  the  modifications  specified  in 
§  50.55a  (b)(2)(ix)  by  September  9,  2001. 
The  first  examination  performed  shall 
serve  the  same  purpose  for  operating 
plants  as  the  preservice  examination 
specified  for  plants  not  yet  in  operation. 

{3)  The  expedited  examination  for 
Class  MC  components  mav  be  used  to 
satisf\'  the  requirements  of  routinely 
scheduled  examinations  of  Subsection 
IWE  subject  to  IWA-2430(d)  when  the 
expedited  examination  occurs  during 
the  first  containment  inspection 
interval. 

(4)  The  requirement  for  the  expedited 
examination  of  the  containment  post- 
tensioning  system  may  be  satisfied  by 
the  post-tensioning  system 
examinations  performed  after 
September  9, 1996  as  a  result  of  licensee 
post-tensioning  system  programs 
accepted  bv  the  NRC  prior  to  September 
9,  1996. 

(5)  Licensees  do  not  have  to  submit  to 
the  NRC  staff  for  approval  of  their 
containment  inservice  inspection 
program  which  was  developed  to  satisfy 
the  requirements  of  Subsection  IWE  and 
Subsection  IWL  with  specified 
modifications  and  a  limitation.  The 
program  elements  and  the  required 
documentation  shall  be  maintained  on 
site  for  audit 

«         «         •         •        • 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  June  1996. 

For  the  Nuclear  Regulatory  Commission.' 
James  M.  Taylor, 
Executive  Director  for  Operations. 
IFR  Doc.  96-20215  Filed  8-7-96;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  OFR  Part  701 

Supervisory  Committee  Audits  and 
Verifications 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTTON;  Final  rule. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  is  amending  its 

regulations  governing  credit  union 
supervisory  committee  audits  and 
verifications.  The  final  amendments 
clarify  existing  audit  scope:  expand 
audit  scope  and  reporting  requirements 
for  compensated  auditors  only;  require 
a  comprehensive  engagement  letter 
setting  forth  minimum  contracting  terms 
and  conditions;  clarify  existing  working 
paper  access  requirements;  expressly 
state  available  administrative  sanctions 
for  failure  to  comply  with  supervisory 
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committee  audit  requirements  and 
working  paper  access  requirements;  and 
add  relevant  definitions  of  accounting/ 
auditing  terms  use  throughout  the 
regulation. 

SFfcC'V'.  DiTE:  December  31. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kelbly,  Accounting  Officer,  Office 
of  Examination  and  Insurance  (703) 
518-6360,  or  Michael  McKenna, 
Attorney,  Office  of  General  Counsel 
(703)  518-6540,  at  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 

3    POL6MENTARY  INFORMATION: 

A.  Bat  k<,rouna 

Section  701.12  of  NCUA's  Regulations 
sets  forth  the  supervisory  committee's 
responsibility  in  meeting  the  audit  and 
verification  requirements  of  section  115 
of  the  Federal  Credit  Union  Act,  12 
U.S.C.  §  1761d.  A  supervisory 
committee  audit  is  required  at  least  once 
every  calendar  year  covering  the  period 
since  the  last  audit.  The  scope  of  the 
audit  must  be  sufficient,  at  a  minimum, 
to  test  the  federal  credit  union's  assets, 
liabilities,  equity,  income,  and  expenses 
for  existence,  proper  cut  off,  valuations, 
owmership,  disclosures  and 
classification,  and  internal  controls. 
Section  741.202  of  NCUA's  Rules  and 
Regulations,  12  CFR  741.12,  make  these 
requirements  applicable  to  federally 
insured  state-chartered  credit  unions. 

NCUA  continues  to  have  concerns 
with  the  scope  of  the  supervisory 
committee  audit  and  with  access  to 
working  papers  supporting  such  audits. 
The  Board  felt  there  was  a  need  to 
amend  the  regulation  because: 

•  Many  supervisory  committee  audits 
have  been  inadequate; 

•  Examiners  have  been  placed  in  the 
position  of  brokering  disputes  between 
external  auditors  and  supervisory 
committees  relative  to  audit  inadequacy; 

•  The  standards  supervisory 
committee  have  been  held  to  are  not 
definitive; 

•  Examiner  access  to  "proprietary 
working  papers"  has  been  limited; 

•  Greater  uniformity  in  audit  scope  is 
needed;  and 

•  The  addition  of  definitions  is 
needed  to  enhance  clarity. 

Consequently,  on  October  19,  1995, 
the  Board  issued  proposed  amendments 
to  the  regulation  governing  credit  union 
supervisory  committee  audits  and 


verifications  (Section  701.12  of  NCUA's 
Regulations)  60  F.R.  55663  (November 
2.  1995).  On  December  19. 1995,  the 
Board  extended  the  comment  period  to 
January  18. 1996.  60  F.R.  66952 
(December  27,  1995).  The  proposed 
amendments:  (1)  clarified  existing  audit 
scope;  (2)  expanded  audit  scope  and 
reporting  requirements  for  compensated 
auditors  only;  (3)  required  a 
comprehensive  engagement  letter 
setting  forth  minimum  contracting  terms 
and  conditions;  (4)  clarified  existing 
working  paper  access  requirements;  (5) 
expressly  stated  available  administrative 
sanctions  for  failure  to  comply  with 
supervisory  committee  audit 
requirements  and  working  paper  access 
requirements;  and  (6)  added  relevant 
definitions  of  accounting/auditing  terms 
used  throughout  the  regulation. 

B.  Comments 

One  hundred  and  eighteen  comments 
were  received.  Comments  were  received 
from  sixty-nine  federal  credit  unions, 
nine  state  chartered  credit  unions, 
twenty-one  state  leagues,  four  national 
credit  union  trade  associations,  eleven 
certified  public  accounting  firms,  one 
internal  auditor,  one  certified  public 
accountant  trade  organization,  and  one 
government  agency.  NCUA  also 
received  one  anonymous  electronic 
mail. 

Eight  commenters  express  complete 
support  for  the  proposal.  Fifteen 
commenters  oppose  the  entire  proposal. 
Twelve  of  these  commenters  believe 
that  the  current  system  is  working  well 
and  that  the  proposed  amendments  will 
simply  result  in  increased  costs  without 
any  increased  service.  Ninety-seven 
commenters  express  varied  levels  of 
support  for  the  proposal;  however,  most 
of  these  commenters  had  one  or  more 
objections  to  the  proposal.  A  recurring 
theme  among  these  commenters  was 
that  the  proposal  would  hurt  small 
credit  unions.  Another  recurring  theme 
was  that  the  proposed  amendments,  in 
effect,  require  an  opinion  audit.  Finally, 
a  number  of  commenters  believe  the 
proposed  amendments  would  increase 
costs  to  credit  unions. 

The  Board  believes  the  final 
regulation  reasonably  balances  the 
concerns  of  those  opposing  additional 
burden  for  small  credit  unions  with  the 
need  for  complete  and  reliable  credit 
union  audits.  The  Board  appreciates  the 


oDstacles  small  credit  unions  lace  wnen 
operating  in  today's  environment  and 
does  not  wish  to  add  to  that  burden 
unnecessarily.  The  amendments  to  this 
regulation  will  not  have  a  significant 
impact  on  a  credit  union  which  meets 
its  supervisory  committee  audit 
obligations  in  any  of  the  following  ways: 

•  The  credit  union's  supervisory 
committee  performs  the  audit  itself. 

•  The  credit  union's  internal  auditor 
performs  the  audit. 

•  The  supervisory  committee  recruits 
a  member  or  volunteer  who  performs 
the  audit  (i.e.,  the  member  or  volunteer 
is  not  in  the  business  of  performing 
compensated  audits  for  credit  unions). 

•  The  supervisory  committee  obtains 
an  opinion  audit. 

if  the  supervisory  committee  itself  or 
its  uncompensated  designated 
representative  performs  the  supervisory 
committee  audit  as  prescribed  in 
§  701.12(c)(5)(i){D),  the  following 
portions  of  the  proposed  regulation  will 
not  apply  Xo  the  supervisory  committee 
audit: 

•  §701. 12(c)(4) — Increased  scope 
requirements  in  designated  areas; 

•  §  701. 12(c)(5)(i)(A-C)— Opinion 
audits  and  agreed-upon  procedures  in 
relation  to  compensated  auditors;  and 

•  §701. 12(d) — Engagement  letter 
requirements. 

Additionally,  NCUA  will  revise  its 
Supervisory  Committee  Guide  for 
Federal  Credit  Unions  for  targeted 
release  prior  to  December  31,  1996.  The 
revised  Guide  will  provide  guidance  to 
assist  a  supervisory  committee  itself  or 
its  uncompensated  designated 
representative  in  meeting  the  applicable 
requirements  of  this  regulation. 

If  the  supervisory  committee  employs 
an  auditor  who  is  defined  as  a 
"compensated  auditor"  to  perform  (or 
assist  in  performing)  the  audit,  the 
following  additional  requirements  will 
be  necessary: 

•  An  engagement  letter  between  the 
credit  union  and  the  compensated 
auditor; 

•  Expanded  audit  scope  in  certain 
areas  if  the  compensated  auditor  is 
engaged  to  address,  and  agrees  to  take 
on,  these  areas;  and 

•  Notification  in  writing  of  reportable 
conditions  or  errors  and  irregularities,  if 
any,  discovered  in  the  normal  course  of 
the  audit. 


SC  Audit  performed  by 

Requirement  addressed 

Supervisory  committee  or  designated 
non-compensated  auditor 

Compensated  auditor 

Engagement  Letter 

No  engagement  letter  requirement 

Engagement  letter  required. 
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SC  Audit  performed  by 

Requirement  addressed 

Supervisory  committee  or  designated 
norvconpensated  auditor 

Compensated  auditor 

Scope  

Testing,  Prcceaures  Perlormed  m  Accordance 

A'ltri 
Reporting  Standards  

As  exists  urxJer  current  regulation 

Regulation  Identifies  specific  standards  wtiich 

apply. 
As  exists  under  current  fegulation 

As  exists  under  current  regulation,  plus  ex- 
panded scope  in  identifted  areas. 

Regulation  identities  speafic  standards  wnich 
apply. 

As  exists  under  current  regulation,  ptus  "re- 
portable oorxjitions '■  if  any  and  "errors  arxl 
irregulantes,"  it  any,  simply  "reduced  to 
wnting"  ' 

'  Oistinguisnable  Irom  an  opinton  audit  because  the  following  are  not  required:  full  scope  of  opinion  audit,  financial  statements,  related  disclo- 
sures, auditor's  opinion,  or  negative  assurance. 


Comments  Relating  to  Current 
^701  12  Throughout  the  comment 
letters  of  accounting/auditing 
urofes.sionals  were  a  series  of  comments 
addressing  conditions  which  apply 
equally  to  the  current  and  to  the  revised 
§701.12.  These  include: 

1 .  .Auditing  work  should  not  be 
performed  by  lay  individuals;  CPAs 
alone  have  the  professional  proficiency 
to  perform  audits. 

2.  The  proposed  regulations  put  CPAs 
at  an  economic  disadvantage  to  compete 
in  the  credit  union  marketplace.  A  CPA 
performing  a  supervisory  committee 
audit  would  be  bound  by  the 
professional  auditing  standards 
promulgated  by  AiCPA  and  the  State 
Board  of  Accoimtancy,  while  a  non-CPA 
IS  not  so  burdened.  CPA  would  not  be 
able  to  charge  fees  competitive  with 
(i.e..  as  low  as)  that  of  non-CPA. 

3.  CPAs  are  concerned  about  the 
ability  of  non-CPA  examiners  to  review 
CP.\'s  work. 

4  CPAs  may  limit  themselves  to 
performing  only  opinion  audits  for 
credit  unions.  A  new  auditing  standard, 
Statement  of  .\uditing  Standard  (SAS) 
No  ^5.  governing  agreed-upon 
procedures  engagements  requires  users 
of  agreed-upon  procedures  reports  to 
acknowledge  the  sufficiency  of  such 
procedures  in  satisfying  the 
requirements  of  the  specified  user.  If  the 
CPA  cannot  get  the  specified  user  to  do 
this  Un  advance  of  the  engagement), 
then  the  only  work  a  CPA  could  perform 
for  a  specified  user  would  be  an  opinion 
audit  The  thrust  of  this  comment  is  that 
NCUA  would  qualify  as  a  "specified 
user  ■  and  would,  therefore,  have  to 
acknowledge  the  sufficiency  of  the 
pro<:edures  prior  to  each  credit  union's 
engagement  of  a  CPA. 

Each  of  these  comments  applies 
equally  to  the  current  regulation  and  the 
amended  version  being  issued  as  a  final 
rule,  thev  are  not  exacerbated  by  the 
amendments.  The  source  of  some  of  the 
conditions  addressed  in  the  comments 
is  not,  if  fact,  any  action  by  NCUA,  but 
rather,  exists  due  to  the  actions  of 


others.  The  first  three  conditions,  which 
we  will  address  first,  are  relatively 
straight-forward;  the  SAS  No.  75  issue  is 
more  complex  and  is  addressed  in 
section  K. 

The  first  condition  will  exist  as  long 
as  NCUA  allows  auditors  other  than 
licensed,  independent  certified  public 
accoimtants  to  perform  supervisory 
committee  audits.  Since  the  NCUA 
Board  is  committed  to  allowing  credit 
union  supervisory  committees  the 
option  to  engage  non-CPA  accounting/ 
auditing  professionals,  there  can  be  no 
ready  resolution  of  this  concern  either 
under  the  current  or  the  amended  final 
regulation. 

As  to  the  second  area  of  concern,  that 
CPAs  are  bound  by  professional 
standards  imposed  by  state  licensing 
authorities  and  by  the  AICPA  (e.g., 
education,  proficiency,  peer  review, 
AICPA  professional  ethics,  GAAS,  etc.), 
while  non-CPAs  are  not,  this  is  not  the 
result  of  any  additional  requirements 
imposed  by  NCUA.  The  NCUA  Board 
has  no  jurisdiction  over  the  imposition 
of  auditing  standards  governing  the 
work  of  CPAs.  The  only  way  to 
"regulate  away"  the  purported 
"economic  disadvantage"  the  CPAs 
would  be  to  limit  the  performance  of 
supervisory  committee  audits  to 
licensed,  independent  certified  public 
accountants.  This  would  create  ah 
"economic  disadvantage"  as  to  all  other 
types  of  auditors,  particularly  those  who 
audit  small  credit  unions.  The  NCUA 
Board  does  not  believe  this  is  a  viable 
solution. 

Third,  examiners  review  the  work  of 
compensated  auditors  for  compliance 
with  this  section.  Wherein  such 
examination  requires  the  non-CPA 
examiner  to  review  compensated 
auditor's  work  for  compliance  with 
GAAS  and  a  deficiency  is  suspected, 
NCUA  recognizes  it  is  not  an  authority 
on  GAAP  or  GAAS.  Referral  to  state 
accountancy  licensing  authorities  or  the 
AICPA  Ethics  Division,  where 
applicable,  will  be  NCUA's  means  of 
seeking  assistance  to  make  such 


determinations.  NCUA  is  sympathetic  to 
the  argument  that  non-CPAs  do  not  have 
the  knowledge  and  proficiencv 
necessary  to  determine  the  extent  of 
substantive  testing  required  under 
GAAS.  but  it  believes  they  can  do  so 
under  this  section  which  is  a  lesser,  and 
regulatory  defined,  standard. 

As  to  the  fourth  area  of  comment,  this 
area  is  somewhat  more  perplexing.  We 
have  discussed  SAS  No.  75  and  related 
issues  in  section  K.  Suffice  it  to  say  here 
that  this  condition  exists  as  a  result  of 
the  new  auditing  standard  promulgated 
by  auditing  standards-setters  which 
became  effective  May  1.  1996.  The 
condition  exists  under  the  current 
regulation  and  was  not  created  or 
aggravated  by  any  NCUA  effort  to 
amend  this  regulation.  The  timing  of  the 
S.AS  No.  75  effective  date  and  NCUA's 
efforts  to  revise  this  part  are 
coincidental 

Areas  Seemingly  Misunderstood.  The 
comment  relative  to  "burden  on  small 
credit  unions"  are  believed  to  have 
resulted  primarily  from  a 
misunderstanding  of  the  proposed 
amendments.  Such  comments  made 
include: 

•  The  regulations  essentially  require 
an  opinion  audit. 

•  Audit  scope  will  have  to  be 
expanded  substantially  to  generate  the 
two  additional  reports  required. 

•  Working  paper  access  requirements 
will  generate  increased  travel  and  credit 
union  staff  costs. 

Each  of  these  areas  are  discussed  at 
length  below. 

C.  Definitions 

The  proposal  added  a  set  of 
definitions  for  terms  used  in  the 
regulation.  Many  of  these  terms,  while 
familiar  to  accounting/auditing 
profe.ssionals.  may  be  less  well  know  to 
supervisor)  committee  volunteers.  The 
proposed  definitions  included:  (1) 
Agreed-upon  procedures;  (2)  .Applicable 
generally  accepted  auditing  standards 
(GAAS);  (3)  Audit  or  Opinion  audit;  (4) 
Compen.sated  auditor;  (5)  Financial 
statements;  (6)  Generally  accepted 
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accounting  principles  (GAAP);  (7) 
Generally  accepted  auditing  standards 
(GAAS);  (8)  Independence  or 
Independent;  (9)  Independent,  licensed, 
certified  public  accountant;  (10)  Internal 
controls;  (11)  Other  comprehensive 
basis  of  accounting;  (12)  Related  party 
transactions;  (13)  Reportable  conditions; 
(14)  Substantive  testing;  (15) 
Supervisory  committee;  (16) 
Supervisory  committee  audit;  and  (17) 
Working  papers.  The  NCUA  Board  also 
requested  comment  on  whether  any 
additional  terms  should  be  defined  in 
the  regulation. 

Eight  commenters  believe  no  hirther 
terms  should  be  defined  while  three 
commenters  believe  the  final 
amendments  should  define  additional 
terms.  One  commenter  requests  a 
definition  of  "verificatigns."  One 
commenter  requests  NCUA  define 
"summary  of  operations"  One 
commenter  believes  NCUA  should 
define  "internal  auditor"  and 
"Standards  for  the  Professional  Pr.ctice 
of  Internal  Aud  I-  .;j."  Thirteen 
commenters  believe  that  the  pi.  p<  a! 
adequately  defined  the  terms  !i  tea. 
Three  of  these  commenters  stnle  that  the 
definitions  are  valuable  to  credit  unions. 
Four  commenters  believed  that  the 
proposal  does  not  adequately  define  the 
listed  terms. 

Generally,  if  several  commenters 
suggested  redefinitions  along  the  same 
lines  and  the  suggested  language  was 
technically  correct,  the  final  regulation 
reflects  the  revised  language.  Definitions 
for  "internal  auditor"  and  "Standards 
for  the  Professional  Practice  of  Internal 
Auditing"  were  not  added  as  neither  of 
these  terms  are  used  anywhere  in  the 
regulation.  A  definition  for 
"verifications"  was  not  added  since  it  is 
defined  and  discussed  fully  in  the 
existing  regulation,  §  701.12(e). 
"Summary  of  operations"  is  simply  a 
phrase  which  was  used  within  the 
"financial  statements"  definition  which 
is  not  critical  to  an  understanding  of  the 
definition  or  the  regulation;  this  phrase 
was  dropped.  One  definition  was  added 
and  that  was  the  SAS  No.  75  definition 
of  "specified  elements,  accounts  or 
items  of  a  financial  statement." 

The  definition  of  "applicable  GAAS" 
and  the  use  of  that  term  was  dropped 
throughout  the  regulation.  In  the 
proposed  regulation,  we  had  defined 
"applicable  GAAS"  as  GAAS  excluding 
the  second  general  standard  and'the 
standards  of  reporting.  In  the  final 
regulation,  we  dropped  the  term 
"appUcabie  GAAS"  and  instead  spelled 
out  five  specific  standards,  contained  in 
paragraph  (c)(2).  The  five  standards 
were  adopted  with  modifications  fi-om 
the  AICPA's  ten  generally  accepted 


auditing  standards,  again  excluding  the 
second  general  standard  and  the 
standards  of  reporting.  The  Board 
beUeves  that  the  use  of  the  term 
"applicable  GAAS"  may  intimidate 
laymen;  spelling  out  the  specific 
standards  intended  should  help 
eliminate  any  apprehension.  The  Board 
believes  these  standards  are  reasonable 
and  attainable. 

The  proposal  defined  "audit  or 
opinion  audit"  in  part,  as  an 
examination  of  the  financial  statements 
performed  by  an  independent,  licensed, 
certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards.  One  commenter 
believes  that  this  definition  must  be 
modified.  This  commenter  states  that  an 
"audit"  and  an  "opinion  audit"  are  not 
the  same  thing,  and  not  all  credit  unions 
need  an  opinion  audit  which  is 
performed  by  an  "independent, 
licensed,  certified  public  accountant." 
One  commenter  states  that  since  the 
definition  applies  to  the  word  "audit" 
alone  it  is  unclear  if  this  requirement 
applies  everywhere  in  the  regulation 
where  the  term  is  used.  For  example, 
this  commenter  states  that  "Supervisory 
Committee  Audit"  could  mean  an 
"audit"  by  a  CPA,  which  the  commenter 
believes  is  beyond  the  scope  of  what 
NCUA  is  requiring  with  this  proposal. 
This  commenter  suggests  restricting  the 
definition  to  only  "opinion  audits."  One 
commenter  states  that  there  is  an 
inconsistency  between  the  definition  of 
"audit"  or  "opinion  audit"  and  the 
proposed  supervisory  committee  audit 
in  Section  701.12(c).  This  commenter 
states  that  the  definition  states  an  audit 
is  to  be  performed  by  an  independent, 
licensed,  certified  public  accountant; 
whereas  Section  701.12(c)  provides 
other  alternatives  in  the  completion  of 
an  audit  and  specifically  provides  that 
someone  other  than  a  certified  pubUc 
accountant  such  as  the  supervisory 
committee  may  conduct  audits. 

Within  the  accounting  profession  and 
as  represented  in  GAAS,  "audit"  is  the 
term  used  for  an  "opinion  audit".  In 
fact,  "opinion  audit"  is  jargon  for 
"audit";  the  terms  are  synonymous. 
However,  since  the  use  of  the  term 
"audit"  in  the  regulation  without  an 
accompanying  adjective  such  as 
"opinion"  or  "supervisory  committee" 
was  confusing  to  some  of  the 
commenters,  we  have  eUminated  the 
definition  of  "audit,"  narrowed  the 
definition  to  "opinion  audit"  and  use 
only  the  terra  "audit"  (when  used  as  a 
noun)  throughout  the  regulation 
preceded  by  descriptive  terms,  e.g., 
opinion  audit,  or  supervisory  committee 
audit.  As  to  the  alternatives  set  forth  in 
§  701.12(c).  these  relate  to  the 


performance  of  a  sup>ervisory  committee 
audit.  The  scope  of  an  opinion  audit 
exceeds  that  a  supervisory  committee 
audit.  Thus,  an  opinion  audit  which 
complies  with  GAAS,  would  exceed  the 
requirements  of  the  regulation. 

The  proposal  defined  a  "compensated 
auditor"  as  any  accounting/auditing 
professional  who  is  compensated  for 
performing  the  supervisory  committee 
audit  and/or  verification  services. 
Thirteen  commenters  believe  that  the 
term  "compensated  auditor"  should  be 
revised  so  as  to  distinguish  between  the 
credit  union's  internal  auditor  and  the 
credit  union's  contracted  external 
auditor.  These  commenters  believe  the 
proposal  could  be  interpreted  so  that  a 
compensated  auditor  is  defined  as  an 
accounting  or  auditing  professional  who 
is  employed  directly  by  the  credit 
union.  Two  commenters  believe  that  the 
term  "compensated  auditor"  should  not 
include  someone  who  simply  lends  a 
hand  to  the  supervisory  committee  in 
completing  the  audit.  "Two  commenters 
believe  that  external  auditors  should  be 
licensed  professionals  (such  as  CPAs)  to 
ensure  that  audits  are  detailed  and 
reflect  the  actual  financial  condition  of 
the  institution. 

The  Board  found  the  comments  in 
this  area  helpful  and  has  amended  the 
definitions  in  response  to  some  of  the 
suggestions.  It  is  not  the  Board's  intent 
to  include  credit  union  employees 
acting  in  the  course  of  their  employment 
(internal  auditors)  or  someone  who 
simply  lends  a  hand  (volunteer).  Nor  is 
the  Board  comfortable  with  restricting 
the  performance  of  suf>ervisory 
committee  audits  to  licensed 
professionals.  The  definition  has  been 
changed  to  exclude  employees  and  to 
exclude  individuals  who  perform  no 
more  than  one  compensates  jupervisory 
committee  audit  per  calendar  year.  The 
later  provision  was  added  to  ease  the 
burden  for  small  credit  unions  who  may 
benefit  through  the  assistance  of  a 
volunteer,  someone  who  simply  lends  a 
hand,  e.g.,  the  local  bookkeeper  who, 
while  compensated,  performs  the 
supervisory  committee  audit  (one  per 
calendar  year)  for  a  minimal  and 
reasonable  remuneration. 

The  proposal  defined  generally 
accepted  auditing  standards  (GAAS)  in 
part  as  the  standards  approved  and 
adopted  by  the  American  Institute  of 
Certified  Public  Accountants  which 
apply  when  "independent,  licensed 
certified  public  accountants"  audit 
financial  statements.  One  commenter 
believes  this  definition  will 
substantially  increase  the  costs  of  audits 
for  smaller  credit  unions  that  do  not  use 
a  CPA.  One  commenter  believes  that  'he 
definition  implies  that  a  CPA  is  bouna 
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by  GAAS  but  non-CPAs  are  exempted 
from  certain  provisions  and  that  this  is 
unfair  to  the  CPA  One  commenter 
states  that  the  definition  does  not 
identify  which  items  of  GAAS  do  not 
apply  to  the  supervisory  committee  or 
its  uncompensated  auditor. 

In  the  final  regulation,  the  Board  has 
eliminated  the  use  of  the  term 
"applicable  GAAS"  and  refers  to  GAAS 
only  once  in  the  final  regulation — in 
paragraph  (c)(4),  in  conjunrtion  with 
expanded  scope  for  compensated 
auditors.  The  term  "applicable  GAAS" 
appeared  to  intimidate  many 
commenters  The  Board  has  replaced 
this  approach  by  listing  five  relevant 
standards  in  the  bodv  of  the  regulation. 
The  standards  were  adopted  with 
modifications  fromihe  AICPA's  ten 
generally  accepted  auditing  standards, 
again  excluding  the  second  general 
standard  and  the  standards  of  reporting. 
Procedures  and  testing  performed 
consistent  with  the  five  identified 
standards  are  required  for  credit  union 
supervisory  committees,  whether  they 
hire  a  compensated  auditor  or  not. 
Scope  of  work  within  the  guideUnes  of 
the  regulation,  and  degree  of  substantive 
testing  (nature,  extent  and  timing),  are 
set  by  the  supervisory  committee  or  its 
designated  representative  based  on  its 
assessment  of  inherent  risk,  after 
gaining  an  understanding  of  the  internal 
control  environment.  This  approach 
does  not  bind  a  supervisory  committee 
or  its  designated  representatives  to  those 
requirements  of  GAAS  which  are 
definitionally  unattainable,  e.g.,  certain 
GAAS  provisions  a  non-CPA  cannot 
meet  by  virtue  of  the  fact  that  he  is  not 
a  CPA. 

There  is  no  additional  biu-den 
imposed  in  redefining  the  standard 
superv  isor\  committees  must  meet  in 
the  performance  of  procedures  and 
testing.  By  eliminating  the  term 
"professional  auditing  procedures  and 
standards"  which  is  non-specific,  and 
replacing  it  with  a  listing  of  the  five 
specific,  relevant  standards,  the  Board  is 
issuing  clearer  standards.  The 
amendment  will  not  substantially 
increase  burden  on  small  credit  unions 
because  the  regulation  clearly  does  not 
require  a  CPA  opinion  audit,  neither  in 
scope  of  work  nor  reporting  burden. 
There  is  no  requirement  for  financial 
statements  to  accompany  the  report;  no 
opinion  is  necessary;  and  negative 
assurance  is  not  required.  Since  many  of 
the  commenters  misunderstood  certain 
provisions  of  the  proposed  regulation, 
their  estimates  of  burden  were  based  on 
a  scope  of  work  and  reporting 
requirements  substantially  greater  than 
what  was  actually  proposed  and/or 
mtended.  An  additional  burden  exists 


only  in  the  area  of  audit  scope  (not 
reporting)  when  the  work  is  performed 
by  a  compensated  auditor.  While  there 
is  increased  burden  to  some  credit 
unions  resulting  from  this  requirement, 
the  Board  beUeves  it  is  necessary  and 
minimal. 

The  proposal  defines  "independence 
and  independent"  as  "without  bias  with 
respect  to  the  credit  union  so  as  to 
maintain  the  impartiality  necessary  for 
the  reUability  of  the  compensated 
auditor's  findings.  Independence 
requires  the  exercise  of  fairness  toward 
credit  union  management,  members, 
creditors  and  others  who  may  rely  upon 
the  independent,  compensated  auditor's 
report.  Auditors  must  be  independent  in 
fact  and  in  appearance." 

Eighteen  commenters  believe  that  this 
definition  may  pose  problems  for  state 
leagues  because  some  leagues  are  owned 
by  credit  unions  for  which  the  league 
provides  audit  services.  These 
commenters  request  that  the  definition 
be  clarified  because  they  believe  if  the 
proposed  definition  of  "independence" 
is  strictly  applied  it  could  put  league 
audit  services  out  of  business.  They 
request  that  the  preamble  to  the  final 
amendments  specifically  state  that 
league  auditing  programs  are  considered 
indef>endent  under  the  regulation. 
Seven  commenters  believe  that  a  league 
audit  is  considerably  cheaper  than  an 
audit  by  an  accounting  firm  and  if  the 
state  league  was  prohibited  from  doing 
the  audit  it  would  result  in  increased 
costs  to  credit  unions.  Some 
commenters  also  believe  this  definition 
should  not  be  construed  to  mean  that 
only  CPAs  could  perform  audits  for 
credit  unions.  Several  commenters 
recommend  deleting  the  following 
sentence  from  the  definition:  "Auditors 
must  be  independent  in  fact  and  in 
appearance." 

NCUA  has  revised  the  definition  for 
"independ^ice"  to  exclude  the 
following:  "without  bias  with  respect  to 
the  credit  union"  and  "Auditors  must 
be  independent  in  feet  and  in 
appearance."  Further,  it  is  not  the 
Board's  intent  to  exclude  league 
auditing  services  from  performing 
supervisory  committee  audits  or  to 
require  such  services  to  use  report 
terminology  reserved  by  state  laws 
specifically  for  CPAs.  The  Board  is 
persuaded,  however,  that  to  be 
considered  independent,  league 
auditors  must  be  independently 
managed.  League  auditors  will  not  be 
considered  independent  in  providing 
supervisory  committee  audits  for  a 
credit  union  if  the  credit  union  to  be 
audited  has  an  executive/employee  on 
the  affiliated  league  board  who 
influences  board  decisions  relative  to 


the  league  auditing  service.  League 
auditors  wo'ild  be  considered 
independent  if  the  executive/employee 
on  the  affiliated  league  board  recuses 
himself  from  all  discussions,  decisions, 
or  actions  directly  or  indirectly  related 
to  the  league  auditing  service/ 
department/ function  and/or  meeting 
any  requirements  of  this  section. 
Additionally,  the  recusal  must  be 
dociunented  in  the  written  board 
minutes.  Another  alternative  would  be 
for  reciprocity  of  league  auditing 
ser\'ices  between  leagues  and  credit 
unions  subject  to  this  restrictive 
interpretation.  A  third  alternative  would 
be  for  the  league  auditing  service  to 
periodically  obtain  a  peer  review  from 
another  league  auditing  service,  similar 
to  current  practice  for  AICPA-affiUated, 
CPA  firms  in  public  practice.  Such  a 
peer  review  would  provide  a  reasonably 
independent  quality  review  of  the 
league  auditing  service's  compliance 
with  required  auditing  standards  in  the 
performance,  docunu-ntation.  and 
repcling  of  auditing  s-trvicos  provided 
to  fed'ort^y- insured  credit  unions.  The 
written  peer  review  report  would  be 
available  to  NCUA,  upon  request,  in 
conjunction  with  the  examination  of  a 
particular  credit  union's  supervisory 
committee  audit  and  verification. 

The  proposal  defined  "internal 
controls"  in  part  as  the  process, 
established  by  the  credit  union's  board 
of  directors,  officers  and  employees 
designed  to  provide  reasonable 
assurance  of  reliable  financial  reporting 
and  safeguarding  of  assets  against 
unauthorized  acquisition,  use  or 
disposition.  Furthermore,  this  definition 
stated  that  a  credit  union's  internal 
control  structure  consists  of  five 
components:  control  environment;  risk 
assessment;  control  activities; 
information  and  communication;  and 
monitoring.  One  commenter  states  that 
this  definition  could  result  in  a  decrease 
in  testing  of  internal  control  structures. 

The  supervisory  committee's 
responsibilities  with  regard  to  internal 
controls  is  clearly  set  forth  in 
§  701.12(h)(2)(i)  and  (c)(2).  The 
compensated  auditor's  further 
responsibility  with  regard  to  internal 
controls  is  set  forth  in  §  701.12(c).  The 
proposed  and  final  regulation  does  not 
decrease  the  amount  of  testing  of 
internal  control  structures  than  is 
required  in  the  existing  regulation,  nor 
does  it  drastically  expand  required 
testing.  The  Board  intends  that  the 
supervisory  committee  attain  an 
imderstanding  of  the  internal  control 
structure;  assess  the  level  of  control  risk; 
and  based  thereon,  determine  the 
nature,  timing,  and  extent  of  substantive 
testing  necessary  to  comply  with  the 
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minimum  supervisory  audit  scope  The 
matenalitv  level  the  supervisory- 
committee  cnooses  to  govern  scope  and 
testing  must  encompass  reasonable  tests 
of  the  internal  control  structure 
commensurate  with  the  size  and 
complexity  of  the  credit  union  under 
audit.  Choosing  a  materiality  level 
which  results  in  no  reasonable  testing  of 
internal  controls  would  not  be 
acceptable.  Expanding  audit  scope  to 
achieve  a  complete  audit  of  the  credit 
union's  system  of  internal  controls 
(commenter  terms  this  "full  compliance 
audit")  is  not  intended.  The  Board  is 
simply  seeking  the  extent  of  internal 
control  testing  which  is  nonnal  in  the 
audit  of  Hnancial  statements.  The 
distinction  would  be  clear  to 
accounting/auditing  professionals;  it 
may  be  less  so  to  supervisory  committee 
member  volunteers. 

The  proposal  defined  "related  party 
transactions  "  as  transactions  among  or 
between  parties  where  one  party 
controls  or  can  significantly  influence 
the  management  or  operating  policies  of 
the  other  so  as  to  prevent  the  other  party 
from  pursuing  exclusively  its  own 
interests.  The  proposals  provided  the 
following  examples  of  related  jsarties: 
credit  union  memt)ers  and  their 
famiUes,  and  credit  union  officials  and 
their  families.  The  proposal  also  stated 
that  examples  of  "related  party 
transactions"  include:  interest-free  loans 
or  loans  at  below  market  rates;  sale  of 
real  estate  significantly  below  appraised 
value;  nonmonetary  exchange  of 
property:  and  making  of  loans  lacking 
scheduled  terms  for  repayment.  Three 
commenters  believe  the  definition  of 
"related  party  transactions"  should 
include  examples  of  related  parties 
similar  to  those  used  in  the  preamble 
rather  than  those  provided  in  the 
proposed  definition.  Two  commenters 
beheve  that  the  examples  of  related 
parties  in  the  definition  is  vague  and 
obscures  the  meaning  of  the  term. 

The  definiiiou  of  related  parties  has 
been  changed  to  eliminate  credit  union 
members  and  their  families  and  to  add 
examples  of  related  parties  to  include: 
executive  management,  board  members, 
supervisory  committee  members,  credit 
committee  members,  employees  and 
their  families. 

The  proposal  defined  "supervisory 
committee  audit"  in  part  as  an 
examination  of  the  credit  union's 
financial  statement  in  accordance  with 
applicable  GAAS.  which  is  performed 
by  the  supervisory  committee  or  its 
designated  representative  as  required  by 
the  regulation.  Furthermore,  the  last 
sentence  of  the  definition  stated  that  an 
opinion  audit  as  defined  by  this 
regulation  satisfies  the  definition  of 


"supervisory  c:ommittee  audit."  One 
commenter  states  that  the  supervisory 
committee  responsibilities  need  to  be 
specifically  defined,  as  well  as  any 
sanctions  or  penalties,  if  any,  that  may 
be  assessed  and  how  they  will  be 
determined.  One  commenter  states  that 
the  last  sentence  of  this  proposed 
definition  should  be  eliminated.  One 
commenter  states  that  this  definition 
implies  that  a  supervisory  committee 
audit  must  be  imdertaken  hy  a  certified 
public  accountant.  This  commenter 
suggests  NCUA  use  "supervisory 
committee  review"  instead  of 
"supervisory  committee  audit"  to  clarify 
this  issue. 

The  Board  changed  the  definition  of 
"supervisory  committee  audit"  to  drop 
the  "applicable  GAAS"  reference, 
consistent  with  the  addition  of 
paragraph  (c)(2)  detailing  five  specific 
standards  which  must  be  met  in  the 
conduct  of  the  supervisory  committee 
audit.  We  continue  to  include  the  last 
sentence  in  the  definition  but  have 
revised  it  to  indicate  that  an  opinion 
audit  is  one  of  several  ways  to  satisfy 
the  requirements  of  the  regulation.  It  is 
a  misinterpretation  of  the  proposed 
regulation  to  conclude  that  a 
supervisory  committee  audit  must  be 
undertaken  by  a  certified  public 
accountant.  The  Board  continues  to  use 
the  term  "supervisory  committee  audit" 
because  this  is  how  the  function  is 
identified  in  the  Federal  Credit  Union 
Act.  The  Board  is  satisfied  that  the  final 
regulation  clearly  defines  the  . 
supervisory  committee  responsibilities, 
short  of  providing  a  written  audit 
program.  Available  sanctions  and 
penalties  are  those  that  are  normally 
available  to  NCUA  in  dealing  with 
regulatory-non-compliance  as  granted 
throughout  the  Federal  Credit  Union 
Act  and  administered  through  the 
NCUA's  Regulations. 

The  proposal  defined  "working 
papers"  in  part  as  the  principal  record, 
in  any  form,  of  the  work  performed  by 
the  auditor  and/or  supervisory 
committee  to  support  its  findings  and/ 
or  conclusions  concerning  significant 
matters.  The  definition  provided  the 
following  examples  of  documents  that 
meet  this  definition:  the  written  record 
of  procedures  applied,  tests  performed, 
infonnafion  obtained,  and  pertinent 
conclusions  reached  in  the  engagement, 
audit  programs,  analyses,  memoranda, 
letters  of  confirmation  and 
representation,  abstracts  of  credit  union 
documents,  reviewer  s  notes,  if  retained, 
and  schedules  or  commentaries 
prepared  or  obtained  bv  the 
independent,  compensated  auditor.  One 
commenter  specifically  .supports  this 
definition.  Several  commenters  beheve 


that  although  they  agree  with  the 
"working  papers"  definition,  they  do 
not  agree  that  all  of  the  examples  of 
working  papers  cited  therein  meet  the 
definition.  They  beheve  that  all  of  the 
auditors'  memoranda,  personal  notes, 
and  commentaries  do  not  make  up  the 
principal  record  of  the  work  performed. 
They  suggest  references  to  these  items 
be  eliminated  from  the  list  of  examples 
provided  in  the  definition  of  working 
papers.  One  commenter  believes  the 
definition  is  so  extensive  that  it  may 
discourage  the  compilation  of  notes  and 
other  internal  memoranda,  to  the 
detriment  of  the  credit  imion  having  a 
thorough  audit. 

The  Board  believes  that,  in  the  past, 
accounting/auditing  professionals  have 
afforded  themselves  broad  license  in 
determining  what  they  will  provide  to 
NCUA  staff  in  the  way  of  working 
papers.  This  situation  has  resulted 
through  a  wide  interpretation,  by  some 
compensated  auditors,  of  what 
constitutes  "proprietary  information." 
The  Board  is  persuaded  that  such 
discretion  needs  to  be  hmited.  NCUA 
staff  needs  access  to  a  complete  set  of 
working  papers.  The  Board  believes 
much  of  what  compensated  auditors 
have  held  back  as  "proprietary"  is 
integral  to  NCUA  staff  in  assessing  if  the 
audit  meets  regulatory  requirements. 
Requiring  full  access  to  existing  working 
papers  should  in  no  way  discourage  the 
compilation  of  notes  and  other  internal 
memoranda,  to  the  detriment  of  the 
credit  union  having  a  thorough  audit. 
The  standards  requiring  working  paper 
documentation  is  not  changed,  lessened 
or  strengthened  by  this  final  regulation 
which  is  simply  seeking  full  disclosure 
to  NCUA  staff  of  existing  working  paper 
information.  Photocopies  are  not 
required. 

D.  Expanded  Audit  Scope 

The  proposed  amendments  expanded 
the  required  audit  scope  when  a 
supervisory  committee  employs  the 
services  of  a  compensated  auditor.  The 
Board  proposed  the  changes  to  address 
practical  enforcement  prohlems  in  the 
existing  regulation,  some  of  which  have 
arisen  through  the  examination  process 
as  a  matter  of  course  and  others  of 
which  have  arisen  in  htigaUon  and  in 
negotiating  settlements.  Additionally 
the  changes  were  intended  to  eliminate 
vagueness  regarding  the  required  audit 
scope  as  well  as  improving  supervisory 
committee  audits.  "The  vagueness  of 
audit  scope  has  been  the  subject  of 
complaints  from  both  credit  unions  and 
examiners 

The  Board  proposed  that  the 
supervisory  conmitte*  audit  shall  be 
made  by  the  supervisory  committee  or 
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its  designated  representative  using 
applicable  GAAS.  Furthermore,  the 
Board  proposed  that  for  the 
compensated  auditor,  audit  testing  of 
the  following  areas  must  satisfy 
applicable  GAAS  for  expressing  an 
opinion  on  the  financial  statements 
taken  as  a  whole;  internal  controls,  cash, 
loans  and  interest  thereon,  shares  and 
dividends  and/or  interest  thereon, 
related  party  transactions,  and  the 
detection  and  reporting  of  errors  and 
irregularities  with  regard  to  each  of 
these  areas. 

Three  commenters  specifically 
support  the  new  audit  scope.  Two 
commenters  believe  the  clarification 
eliminates  any  possible  confusion 
regarding  the  overall  requirements  of 
the  audit.  One  commenter  recommends 
that  this  section  be  revised  to  state  that 
the  supervisory  committee  shall 
determine  whether  the  established 
internal  controls  are  sufficient  to 
identify/detect  material  errors  and 
fraud.  The  Board  does  not  believe  it  is 
necessary  to  revise  this  section  to 
include  the  suggested  language  because 
the  responsibilities  of  the  supervisory 
committee  with  regard  to  "internal 
controls"  and  "error,  carelessness, 
conflict  of  interest,  self-dealing  and 
fraud  errors  and  irregularities"  are 
already  set  forth. 

Seventeen  commenters  believe  a 
compensated  auditor  should  follow 
GAAS.  Two  of  these  commenters 
believe  credit  union  auditors  should  be 
held  to  the  same  high  standards  as 
auditors  in  other  industries.  One  of 
these  commenters  stated  that  GAAS  is 
the  acceptable  standard  for  all  audits. 
One  of  these  commenters  believes  that 
a  (  ompensated  auditor  should  be 
required  to  follow  GAAS  but  it  should 
not  be  required  by  regulation.  One 
supporting  commenter  believes  that  this 
amendment  will  have  numerous 
unintended  consequences,  one  of  which 
will  result  in  requiring  any  audit 
performed  bv  a  CPA  to  be  an  opinion 
audit.  This  commenter  also  believes  the 
proposal  could  harm  small  credit 
unions  by  having  them  seek  less 
qualified  individuals. 

As  addressed  above,  the  Board  does 
not  wish  to  require  an  opinion  audit  for 
credit  unions.  To  require  compensated 
auditors  to  meet  GAAS  in  scope  of 
work,  audit  testing  and  reporting  would 
be  to  require  an  opinion  audit  by  a 
licensed,  independent  certified  public 
accountant.  The  Board  believes 
adopting  the  five  specific  standards  set 
forth  in  the  final  regulation  is  preferable 
to  the  existing  rule's  reference  to 
"professional  auditing  procedures  and 
standards";  the  former  is  specific  while 
still  allowing  for  reasonable  judgment, 


the  later  is  too  vague.  And  while  the 
expanded  audit  scope  may  slightly 
increase  costs  to  some  credit  unions,  the 
Board  believes  this  burden  is  reasonable 
and  necessary  in  light  of  the 
substandard  audits  NGUA  foimd  in 
some  credit  unions. 

Twenty  commenters  believe 
compensated  auditors  should  not  be 
required  to  follow  GAAS.  One  of  these 
commenters  believes  that  it  appears  to 
have  the  practical  effect  of  requiring  the 
performance  of  an  opinion  audit,  except 
the  actual  issuance  of  an  opinion, 
whenever  an  outside  auditor  is  used. 
Six  of  the  commenters  believe  such  a 
requirement  will  increase  credit  union 
costs.  Three  commenters  believe  this 
requirement  will  hurt  small  credit 
unions.  One  commenter  beUeves  that 
the  profMjsed  GAAS  requirements  could 
result  in  small  credit  unions  employing 
CPAs  to  perform  the  audit  and  could 
discourage  members  from  volunteering 
to  serve  on  the  supervisory  committee. 
In  the  final  regulation,  a  standard  far 
short  of  GAAS  is  being  required.  Five 
specific  standards  governing 
performance  of  the  work  are  set  forth  in 
the  final  regulation.  Financial 
statements  are  not  necessary,  an  opinion 
or  attestation  is  not  required,  negative 
assurance  is  not  sought,  and  GAAS 
reporting  standards  do  not  have  to  be 
met,  paragraph  (c)(4).  Only 
compensated  auditors  are  being  held  to 
GAAS-level  scope  and  testing  (not 
reporting),  and  then,  only  in  selected 
risk  areas.  We  continue  to  believe  that 
the  increased  burden  estimates  were 
based  on  a  misunderstanding  of 
proposed  regulatory  requirements. 

Chie  commenter  states  requiring  non- 
CPA  auditors  to  meet  CPA  standards  is 
tantamoimt  to  requiring  CPA  audits. 
Another  commenter  states  that  league 
auditors  are  not  allowed  by  AICPA  rules 
to  use  the  terms  GAAS  and  GAAP  in 
their  audit  reports.  Furthermore,  the 
commenter  states  that  if  these  terms  are 
required  it  will  mean  that  only  CPAs 
could  audit  credit  unions  which  would 
prohibit  league  audits  as  well  as 
increase  credit  union  costs.  The 
proposed  and  final  regulations  do  not 
require  non-CPAs  to  use  GAAS  and 
GAAP  references  or  language  in 
supervisory  committee  audit  reports.  In 
the  proposed  regulation  the  definition  of 

'applicable  GAAS"  excluded  the 
"standards  of  reporting."  The  final 
regulation  continues  to  exclude  these 
reporting  standards.  The  relevant 
standards  governing  performance  of 
work  have  been  more  specifically 
identified  in  the  final  regulation  in 
paragraph  (c)(2). 

One  commenter  believes  that  NCUA 
should  determine  what  additional 


procedures  should  be  performed,  if  any, 
on  a  credit  union  by  credit  union  basis, 
rather  than  requiring  all  compensated 
auditors  to  complete  an  expanded 
scope.  Another  commenter  also  states 
that  NCUA  should  not  require  expanded 
scope  for  all  credit  unions.  It  is  not 
practical  for  NCUA  to  determine  what 
additional  procedures  should  be 
performed,  if  any,  on  a  credit  union  by 
credit  union  basis,  thus  this  alternative 
of  requiring  the  supervisory  committee 
or  its  designated  representative  to  attain 
an  understanding  of  the  internal  control 
environment,  assess  control  risk,  and 
based  thereon,  determine  the  extent  of 
substantive  testing  necessary  to  meet  the 
requirements  of  this  section.  The 
guidelines  NCUA  primarily  will  use  in 
assessing  the  adequacy  of  the  expanded 
scope  under  paragraph  (c)(4)  will  be  the 
AICPA's  guide,  "Audits  of  Credit 
Unions",  relevant  chapters,  subheading 
"Audit  Objectives  and  Procedures" 
where  discussions  are  provided  on  audit 
objectives,  planning  considerations, 
internal  control  structure,  tests  of 
controls,  and  substantive  tests.  The 
expanded  scope  in  selected,  identified 
areas  for  all  credit  unions  that  employ 
a  compensated  auditor  should 
contribute  to  improved  consistency  and 

uniformity- 
One  commenter  believes  the  proposed 
amendments  impose  different  and 
higher  standards  for  supervisory 
committee  audits  conducted  by 
compensated  auditors  than  those 
performed  by  supervisory  committees  or 
uncompensated  auditors.  Two 
commenters  believe  the  proposed 
amendment  is  an  attempt  to  permit  non- 
CPAs  to  perform  the  work  of  CPAs 
when  auditing  credit  unions.  Both 
commenters  believe  that  this  poses  an 
increased  risk  of  substandard  audits 
which  will  fail  in  detecting  serious 
accounting  deficiencies  and  internal 
control  weaknesses.  Another  commenter 
believes  a  non-licensed  accountant 
attempting  to  comply  with  the 
regulation  may  be  violating  state 
accountancy  law  by  performing  duties 
which  can  only  be  performed  by  a 
licensed  CPA.  Another  commenter  does 
not  believe  it  is  realistic  or  feasible  to 
require  volunteer  supervisory 
committee  members  to  comply  with  a 
complex  body  of  standards  that  require 
significant  education  and  training  to 
understand. 

While  the  Board  appreciates  the 
seemingly  unfairness  of  imposing  a 
different  and  higher  standard  for    . 
supervisor}  committee  audits 
conducted  by  compensated  auditors 
than  for  those  performed  by  supervisory 
committees  or  uncompensated  auditors, 
the  Board  must  be  realistic  in 
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recognizing  that  imposing  an  expanded 
scope  requirement  for  supervisory 
committee  audits  performed  by  layman 
would  be  to  invite  certain 
disappointment.  NCUA  will  need  to 
review  supervisory  committee  audits  for 
thoroughness  and  sufficiency,  and 
recommend  needed  supplemental 
procedures  and  testing  to  enhance  the 
effectiveness  of  the  audit  process. 
Furthermore,  for  those  supervisory 
committees  that  continue  to  perform  the 
audit  and/or  verification  themselves, 
where  the  credit  union's  sophistication 
and  complexity  have  grown  beyond  the 
capabilities  of  the  resident  supervisory 
committee  and  its  staff,  it  will  be 
incimibent  upon  NCUA  to  recognize  the 
deficiencies  in  the  audit  which 
diminish  the  committee's  usefulness  in 
the  oversight  process  assigned  it  under 
§  701.12.  NCUA  has  significant 
flexibility  under  §  701.13  of  NCUA's 
Regulations,  through  FIRREA,  to  call  for 
the  conduct  of  a  second  audit,  one 
which  will  fulfill  the  intended 
objectives  of  this  regulation.  The 
requirement  for  a  second  audit  would 
add  burden  since  it  must  be  performed 
by  an  independent  public  accountant. 

E.  Engagement  Letter  Requirement 

The  Board  proposed  to  require  credit 
imions  which  employ  compensated 
auditors  to  memorialize  the  terms  and 
conditions  of  the  engagement  in  a 
comprehensive  engagement  letter, 
which  constitutes  an  enforceable 
contract  between  the  compensated 
auditor  and  the  supervisory  committee. 
The  proposal  also  set  forth  the 
minimum  requirements  of  an  audit 
engagement  to  be  addressed  in  such  a 
letter.  The  Board  made  this  proposal  to 
further  reduce  the  confusion  for 
required  scope  components  that  are 
excluded  from  the  audit  engagement. 
Thirty-eight  commenters  support  this 
proposal.  Fourteen  of  these  commenters 
believe  the  requirements  for  an 
engagement  letter  should  adequately 
protect  the  interests  of  the  supervisory 
committee.  Five  commenters  believe  the 
engagement  letter  will  formalize  the 
expectations  of  the  supervisory 
committee.  Four  commenters  believe 
that  this  proposal  would  eliminate  any 
misunderstandings  between  the 
supervisory  committee  and  the  auditing 
firm.  One  commenter  supports  the 
requirement  to  provide  an  appendix  to 
the  engagement  letter  specifying  the 
procedures  to  be  performed. 

Seven  commenters  believe  it  should 
be  left  to  the  discretion  of  the  credit 
union  to  determine  what  specific  details 
should  be  included  in  the  engagement 
letter.  Conversely,  two  commenters 
believe  that  NCUA  should  produce  a 


form  engagement  letter  in  the  final  rule. 
In  current  practice,  the  engagement 
letter  has  been  vmtten  primarily  by  the 
compensated  auditor,  for  the 
compensated  auditor.  Many  credit 
unions  have  signed  the  engagement 
letters  thus  drafted  without  a  real 
knowledge  or  understanding  of  what 
specific  details  should  be  included. 
Through  the  engagement  letter 
requirement,  the  Board  hopes  to  help 
credit  unions  in  its  business  dealings 
with  the  professional  auditor.  The 
regulation  sets  forth  minimums;  the 
credit  union  has  full  discretion  to 
include  other  provisions. 

The  compensated  auditor  has  the 
option  to  exclude  from  his  scope  of 
work,  any  areas  for  which  he  is 
uncomfortable/unwilling  to  perform  the 
expanded  audit  scope,  if  such  exclusion 
is  agreeable  to  his  credit  union  client. 
He  is  obligated  then  only  to  caution  the 
supervisory  committee  in  the 
engagement  letter  that  the  supervisory 
committee  will  remain  obligated  to 
perform  or  have  performed  this  required 
but  excluded  work.  As  concerns  areas 
excluded  from  the  audit  engagement, 
simple,  general  statements^,  such  as  is 
demonstrated  in  the  current  AICPA 
Guide,  Audits  of  Credit  Unions, 
illustrative  engagement  letter,  with  the 
added  caution  required  in  the  rule, 
§  701.12(d)(3)(i){C),  is  the  minimum 
NCUA  is  seeking.  For  example,  "The 
scope  of  this  audit  *   *  *  does  not 
include  an  evaluation  of  all  areas  that 
generally  are  of  higher  risk  in  the  credit 
union  industry,  such  as  securities  held 
or  the  collectibility  of  loans,  the 
adequacy  of  collateral  thereon,  or  the 
reasonableness  of  the  allowance  for  loan 
losses,"  plus  cautionary  language 
required  consistent  with  this  section. 

Five  commenters  stated  that  the 
requirement  in  the  proposal  that  the 
engagement  letter  specify  a  date  of 
delivery  of  the  written  audit  report  is 
unrealistic.  They  believe  that  the 
auditor  can  not  complete  the  audit  if  the 
required  information  is  not  available. 
One  commenter  believes  this 
requirement  puts  undue  pressure  on  the 
auditor.  One  of  these  commenters  stated 
that  we  should  not  require  an  exact 
delivery  date  but  rather  a  "target" 
delivery  date.  The  Board  agrees  with 
this  commenter.  Delivery  date  has  been 
changed  to  "target  date  of  deUvery." 
The  intent  is  to  provide  the  auditor  with 
fiexibiUty  in  dealing  with  unforeseen 
events  while  providing  NCUA  with  a 
target  date  for  receiving  the  report. 

Nine  commenters  do  not  believe 
NCUA  should  require  a  formal 
engagement  letter.  One  commenter 
believes  that  the  requirement  for  an 
engagement  letter  will  not  adequately 


protect  the  interests  of  the  supervisory 
committee.  One  commenter  states  this 
should  not  be  a  regulatory  requirement 
since  most  credit  unions  already  use  an 
engagement  letter.  One  commenter 
states  that  the  use  of  an  engagement 
letter  is  a  management  decision.  One 
commenter  believes  the  additional  cost 
for  this  separate  letter  far  outweighs  the 
perceived  benefit.  Two  commenters 
believe  regulating  the  content  of  an 
engagement  letter  is  unnecessary.  One 
commenter  states  that  the  criteria  and 
the  matter  to  be  included  in  the 
engagement  letter  as  outlined  by  SAS  75 
address  questions  concerning  the 
conditions  for  engagement  preference, 
the  sufficiency  of  procedures,  the 
nature,  timing  and  extent  of  procedures 
and  will  address  issues  that  may  arise 
between  the  auditor  and  the  supervisory 
committee. 

The  NCUA  Board  believes  the 
engagement  letter  requirement  will 
protect  the  credit  union,  will  compel 
communication  concerning  the  audit 
engagement,  and  will  provide  all  parties 
with  an  enforceable  contract  and  a 
dociunented  record  of  accountability 
which  hopefully  will  preclude  NCUA 
from  brokering  disputes  between  the 
credit  union  and  the  compensated 
auditor.  Credit  unions  are  free  to 
include  any  additional  criteria, 
conditions,  terms  in  the  engagement 
letter  beyond  those  required  (such  as 
those  additionally  outlined  in  SAS  No. 
75);  again,  the  regulation  is  suggesting 
the  minimum  requirements.  The  final 
amendment  reflects  engagement  letter 
requirements,  generally  as  proposed, 
with  the  addition  of  target  date  of 
delivery,  and  working  paper  retention 
requirements  for  3  years  from  the  date 
of  the  audit  report. 

F.  Requirement  for  a  Written  Report  of 
Internal  Control  Exceptions  or 
Reportable  Conditions  and  a  Written 
Report  of  Irregularities  or  Illegal  Acts 

The  proposed  amendments  required 
written  reports  of  any  internal  control 
exceptions  or  reportable  conditions 
noted  and  of  any  irregularities  or  illegal 
acts  noted.  Eighteen  commenters 
support  the  requirement  to  report  on 
internal  controls  and  possible 
illegalities.  Ten  commenters  state  that 
requiring  these  reports  will  not  increase 
the  cost  of  a  supervisory  audit.  Two 
commenters,  although  supporting  the 
requirement,  believe  it  will  increase 
credit  imion  costs.  Three  commenters 
state  that  the  information  in  the  reports 
is  already  available  in  some  form  of 
report.  We  agree  the  information  is 
already  available  as  a  result  of 
performing  the  supervisory  committee 
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audit,  but  current  requirements  do  not 
mandate  written  communication. 

Thirty-seven  commenters  oppose  this 
requirement.  Twenty-six  comitienters 
state  that  requiring  these  reports  will 
increase  the  cost  of  supervisory 
committee  audits.  Five  commenters 
wondered  why  the  auditor  cannot 
simply  report  any  such  Bndings  in  their 
nonnal  report  to  the  supervisory 
committee  mstead  of  creating  two  new 
reports.  This  option  is  agreeable  to 
NCUA;  we  are  simply  seeking  such 
information  be  "reduced  to  writing." 
Three  commenters  believe  that  no  report 
should  be  required  if  no  internal  control 
exceptions,  reportable  conditions  or 
irregularities  or  illegal  acts  were  noted. 
This  is  also  agreeable  to  NCUA;  we  are 
not  seeking  negative  assurance.  One 
commenter  states  that  auditors  that  find 
problems  during  the  scope  of  their 
normal  audit  already  comment  on 
internal  controls  and  fraud  when 
appropriate  in  the  audit  report  to  the 
credit  union.  Not  necessarily;  CPAs  are 
not  required  to  communicate  such 
matters  in  writing.  One  commenter 
states  that  one  report  should  be  able  to 
handle  both  issues.  The  Board  agrees 
and  the  final  regulation  reflects  this. 

Two  commenters  believe  this 
requirement  will  hurt  smaller  credit 
unions  since  they  usually  have  weaker 
controls  due  to  small  staffs.  This 
requirement  was  not  added  to  "hurt 
smaller  credit  unions,"  but  often  these 
are  the  very  credit  unions  where  efforts 
are  needed  to  bolster  internal  controls. 
One  commenter  states  that  the 
requirement  to  have  the  compensated 
auditor  report  on  internal  control  and 
fraud  may  not  be  valid  'or  all  credit 
unions.  This  commenter  believes  that 
credit  unions  having  an  internal  audit 
function  should  be  exempted  from  this 
requirement  to  avoid  duplication  of 
efforts  and  costs.  The  internal  audit 
function  could  be  the  means  by  which 
the  supervisory  committee  chooses  to 
comply  with  this  section. 

This  was  one  of  the  most 
misunderstood  proposed  amendments 
to  the  regulation.  NCUA  is  simply 
asserting  that  any  instances  of 
reportable  conditions  or  errors  and 
irregularities  which  are  identified  in  the 
normal  course  of  a  supervisory 
committee  audit,  be  reduced  to  writing. 
Currently,  while  such  information  must 
be  reported,  GAAS  does  not  require  this 
information  to  be  in  writing.  Without 
written  communication  of  these  items, 
NCUA  has  Umited  assurance  of  gaining 
knowledge  of  the  auditor's  observations 
in  these  areas,  unless  the  credit  union 
provides  notification  volimtarily. 

NCUA  does  not  expect  or  require  any 
negative  assurance;  no  report  is  required 


if  internal  control  exceptions,  reportable 
conditions  or  irregularities  or  illegal  acts 
were  not  noted.  In  many  supervisory 
committee  audit  reports  prepared  by 
compensated  auditors  other  than  CPAs 
under  existing  guidelines,  such  internal 
control  and  fraud  problems/weaknesses 
uncovered  during  the  scope  of  their 
normal  audit  are  already  commented 
upon,  when  appropriate,  in  the  audit 
report  to  the  credit  union.  This  practice 
continues  to  meet  regulatory 
requirements  under  the  final  regulation. 
NCUA  has  no  preference  whether  the 
auditor  prepares  one  report  including 
this  information,  two  reports  or  three; 
what  matters  is  that  the  information  is 
reduced  to  writing.  NCUA  does  not 
expect  supervisory  committees  to  direct 
audit  scope  at  discovering  such 
problems.  Nor  is  NCUA  seeking  a 
specific  report  on  the  control  structure 
and  any  breaches  of  that  structure  or  to 
specifically  note  the  absence  or 
presence  of  any  irregular  or  illegal  act; 
NCUA  recognizes  this  would  require  a 
substantially  different  level  of  audit 
than  heretofore  has  been  required.  The 
NCUA  Board  believes  it  is  possible  that 
those  who  argued  "burden  to  small 
credit  unions"  in  this  reporting  aspect 
misunderstood  the  intended  reporting 
requirements  in  this  instance,  and 
mistakenly  magnified  cost  estimates 
accordingly. 

G.  Clarification  on  Access  to  Original 
Working  Papers 

The  proposal  clarified  that  NCUA  has 
unconditional  access  to  a  complete  set 
of  original  working  papers  including  all 
the  existing  dociunentation  relative  to 
the  audit.  Such  access  would  be  either 
at  the  offices  of  the  credit  union  or  at 
a  mutually  acceptable  location.  Thirty- 
four  commenters  provide  varying 
support  for  the  clarification.  Sixteen 
commenters  believe  that  unconditional 
NCUA  access  to  original  working  papers 
is  not  overly  burdensome  and  intrusive. 
Six  commenters  do  not  believe 
unconditional  access  to  working  papers 
will  cause  an  increase  in  administrative 
and  other  expenses.  One  commenter 
believes  that  such  access  to  original 
working  papers  will  assist  NCUA  in  its 
exams  and  that  the  clarification  makes 
good  business  sense.  Five  commenters 
state  that  it  is  important  to  maiq^ain  the 
confidentiality  of  the  working  papers. 
NCUA  appreciates  the  auditor's 
concerns  about  maintaining  the 
confidentiality  of  working  papers  and 
will  cooperate  reasonably  with  auditors 
to  achieve  this  end. 

Two  commenters  believe  this  section 
should  be  clarified  to  provide  that 
copies,  certified  copies  or  electronic 
formatted  data  are  "originals"  for  the 


purpose  of  this  section.  Relevant  to  the 
most  recent  audit  completed  and 
awaiting  NCUA  review,  the  Board 
rejects  the  notion  that  "copies,  certified 
copies  or  electronic  formatted  data  are 
"originals"  for  the  purpose  of  this 
section."  Subsequently,  and  for 
purposes  of  meeting  the  three  year 
working  papers  retention  expectation, 
accessible  alternative  electronic  storage 
is  acceptable.  One  commenter.  although 
supporting  the  proposal,  believes  this 
proposal  may  increase  credit  union 
costs.  NCUA  does  not  believe  this 
clarification  to  the  existing  regulation 
will  increase  the  costs  to  credit  unions. 
This  requirement  would  simply  be 
included  in  the  engagement  letter  as  a 
clarified  condition  of  engagement. 
Three  commenters  state  that  the 
location  for  viewing  the  working  papers 
must  be  flexible  because  the  credit 
union  may  be  located  some  distance 
from  the  office  of  the  auditor.  Two 
commenters  believe  that  the  location  for 
NCUA  access  should  include  the 
external  auditor's  place  of  business.  The 
"mutually  agreeable  location" 
alternative  does  provide  for  the  external 
auditor's  place  of  business.  One 
commenter  recommends  that  working 
papers  should  be  made  available  only  at 
the  auditor's  place  of  business  for  the 
NCUA  to  copy  or  review.  This  the  Board 
finds  too  restrictive  and  continues  to 
prefer  "or  at  a  mutually  agreeable 
location."  One  commenter  requests  that 
the  final  regulation  clarify  that  the 
working  papers  be  available,  either  at 
the  auditor's  or  credit  union's  office 
with  adequate  notice  and  under  the 
auditor's  supervision.  The  proposal 
stated  that  working  paper  access  could 
be  at  the  offices  of  the  credit  union  or 
at  a  mutually  agreeable  location.  A 
"mutually  agreeable  location"  could  be 
at  the  credit  union,  at  the  auditor's  place 
of  business,  or  other  location  agreeable 
to  the  auditor.  NCUA  staff  will  be 
instructed  to  be  reasonable  in  their 
negotiation  of  "mutually  agreeable 
location."  One  commenter  would  also 
put  in  the  regulation  that  such  access 
would  be  at  an  agreed  upon  time  and  an 
agreed  upon  location.  The  Board 
believes  this  to  be  the  normal  business 
practice.  This  commenter  also  believes 
that  notes  could  be  made  but  not  copies. 
Several  other  commenters  state  that 
copies  of  the  working  papers  should  not 
be  permitted.  The  Board  did  not 
propose  and  will  not  incorporate  in  the 
final  regulation  any  requirement  for 
NCUA  to  photocopy  the  working 
papers. 

Twenty-seven  commenters  oppose  the 
clarification  on  working  papers.  Twelve 
commenters  stated  that  complete  access 
to  the  original  working  papers  is  overly 
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burdensome  and  intrusive.  Such  access 
exists  under  the  current  regulation. 
Eight  commenters  believe  imconditional 
access  to  working  papers  will  cause  an 
increase  in  administrative  and  other 
expenses.  This  should  not  be  the  case 
since:  such  access  exists  under  the 
current  regulation  and  such  access  will 
be  a  condition  of  engagement.  Several 
commenters  believe  that  the  working 
papers  are  the  property  of  the 
compensated  auditor  and  not  the  credit 
union  unless  the  papers  are  prepared  by 
the  supervisory  committee.  NCUA 
recognizes  that  the  working  papers 
prepared  by  a  compensated  auditor  are 
the  property  of  the  compensated 
auditor.  Several  commenters  were 
concerned  with  an  examiner  copying 
the  working  papers  and  then  having  the 
examiner  retire  and  compete  with  the 
auditor  using  the  auditor's  program. 
Examiners  are  prohibited  from  copying 
audit  programs  for  their  personal  use. 

One  commenter  believes  that  the 
supervisory  committee  should  not  be 
held  accountable  for  making  sure  that 
an  independent  auditor  makes  his  or  her 
original  working  papers  available  to 
NCUA  since  that  provision  is  already 
included  in  the  engagement  letter  and, 
as  a  practical  matter,  there  is  not  much 
the  supervisory  committee  can  do  to 
enforce  that  provision  beyond  the 
confines  Of  the  engagement  letter. 
NCUA  disagrees;  the  supervisory 
committee  can  enforce  its  audit 
contract.  Several  commenters  believe 
that  original  working  papers  are  the 
property  of  the  auditor.  NCUA 
acknowledges  this.  One  of  these 
commenters  states  that  while  the 
auditor  can  and  must  agree  to  make 
those  papers  available,  NCUA  has  no 
role  in  enforcing  that  requirement 
against  an  independent  auditor  over 
whom  it  has  no  regulatory  powers. 
NCUA  acknowledges  that  enforcement 
lies  with  the  supervisory  committee. 
One  commenter  states  that  the  proposal 
puts  the  credit  union  in  a  "no-wrin" 
situation.  If  the  auditor  fails  to 
cooperate  with  the  supervisory 
committee  by  not  making  the  papers 
available,  rejection  of  the  audit  is  a 
possibility,  which  may  result  in 
additional  expenses  for  a  new  audit  or 
the  NCUA  may  seek  formal 
administration  sanctions  against  the 
supervisory  committee.  This  is  true,  but 
presently,  without  this  provision,  NCUA 
is  "brokering  disputes"  between 
compensated  auditors  and  supervisory 
committees.  An  enforceable  contract 
should  remove  both  NCUA  and 
supervisory  committees  from  the 
middle.  With  an  enforceable  contract, 
there  will  be  a  clearly  defined  line  of 


responsibility  and  thus,  a  business 
pressure,  if  not  the  possibility  of 
litigative  pressure,  for  the  honoring  of 
contract  terms.  If  a  compensated  auditor 
does  not  wish  for  NCUA  to  review  his 
working  papers,  he  should  not  agree  to 
be  engaged  by  a  credit  union. 

One  commenter  believes  NCUA 
should  specify  a  working  paper 
retention  policy  to  clarify  how  long  the 
working  papers  must  be  available  for 
review.  The  Board  agrees  that  an  auditor 
should  not  have  to  retain  his/her 
working  papers  indefinitely.  Therefore, 
the  Board  has  amended  the  regulation  to 
require  retention  of  working  papers  by 
compensated  auditors  for  a  minimum  of 
three  years  from  the  date  of  the  written 
audit  report.  The  audit  working  papers 
for  the  most  recent  audit  would  need  to 
be  retained  in  paper  form;  subsequently, 
alternative,  accessible  storage  would  be 
acceptable. 

H.  Enforcement  .Mechanism 

The  Board  proposed  an  enforcement 
mechanism  to  ensure  compliance  with 
this  regulation  by  authorizing  the 
regional  director,  as  a  first  step  toward 
enforcement,  to  reject  as  deficient  the 
supervisory  committee  audit  and  the 
reports  thereof.  Two  commenters 
support  this  proposal.  One  commenter 
encourages  the  NCUA  Board  to  ensure 
that  all  regional  offices  use  the  same 
criteria  for  determining  whether  or  not 
to  accept  a  supervisory  committee  audit 
(whether  or  not  performed  by  a 
compensated  auditor).  Two  commenters 
oppose  the  proposal.  One  of  these 
commenters  believes  that  only  state 
credit  union  supervisory  agencies 
should  initiate  administrative  sanctions 
against  the  supervisory  committee  of  a 
state  chartered  credit  union. 
Furthermore,  this  commenter  notes  that 
the  proposed  amendments  bestow  a 
great  deal  of  discretionary  authority 
upon  regional  directors  and  suggests  the 
Board  instruct  regional  directors  not  to 
reject  audits  which  are  flawed  by  minor 
technicalities. 

In  the  case' of  a  federally-insured  state 
chartered  credit  union,  the  Board 
believes  it  is  appropriate  for  the  state 
regulator  to  first  attempt  to  resolve  any 
problems  concerning  the  supervisory 
committee  audit.  The  Regional  Director 
will  take  action  after  the  state  regulator 
has  had  a  reasonable  opportunity  to 
reach  a  satisfactory  result.  The  Board 
will  instruct  its  regional  offices  on  the 
proper  criteria  in  determining  whether 
to  accept  or  reject  a  supervisory 
committee  audit  to  minimize  differences 
among  the  regions  and  provide  more 
consistency.  NCUA  will  not  be  rejecting 
supervisory  committee  audits  for  minor 
technicalities. 


I.  Effect  ive  Date 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  requires  the 
federal  regulators  of  banks  and  savings 
associations  to  make  all  regulations  that 
impose  new  requirements  take  effect  on 
the  first  date  of  the  calendar  quarter 
following  publication  of  the  rule  unless 
good  reason  exists  for  some  other 
effective  date.  Although  NCUA  is  not 
formally  subject  to  this  requirement. 
Letter  to  Credit  Unions  #158  stated  that 
the  requirements  would  be  beneficial  to 
credit  unions  and  that  NCUA  planned  to 
implement  it  whenever  practicable. 
NCUA  believes  that  delaying  the 
effective  date  to  December  31,  1996  is 
necessary  so  that  credit  unions  and 
individuals  conducting  supervisory 
committee  audits  have  sufficient  time  to 
understand  the  regulation  and 
determine  what  type  of  audit  wriU  best 
serve  their  needs.  Therefore,  the 
regulation  will  be  effective  for  audits 
conducted  for,  and  covering,  the  audit 
period  ending  on  December  31, 1996, 
and  thereafter. 

J.  Request  for  Comment  on  Whether 
Credit  Unions  Should  Have  an  Ongoing 
Internal  Audit  Function 

The  Board  requested  comment  on 
whether  it  should  mandate  an  internal 
audit  function  and,  if  so,  whether  such 
a  requirement  should  be  imposed  on  all 
or  only  some  credit  unions,  and  on  what 
basis.  Seventeen  commenters  support 
mandating  an  internal  audit  function. 
Ten  commenters  believe  an  audit 
function  should  be  required  based  on 
some  combination  of  asset  size  and 
complexity  of  operations.  Two 
commenters  believe  it  should  be 
required  for  credit  unions  with  assets  in 
excess  of  $100  miUion.  Another 
commenter  beUeves  it  should  be 
required  for  credit  unions  with  assets 
over  $150  milUon.  Another  commenter 
believes  asset  size  should  be  the  basis 
for  requiring  an  internal  audit  function. 
One  commenter  beUeves  the  audit 
function  should  be  based  on  complexity 
of  operations  and  not  asset  size. 

Fifty-three  commenters  oppose 
requiring  a  credit  union  to  have  an 
ongoing  internal  audit  function.  Thirty- 
three  commenters  believe  the  decision 
to  hav«  an  internal  audit  function 
should  be  made  by  credit  union 
management.  Four  commenters  believe 
that  many  credit  unions  can  not  afford 
an  internal  audit  function.  Two 
commenters  believe  the  internal  audit 
function  is  costly  and  that  the  internal 
auditor  may  not  adequately  scrutinize 
operations.  Several  commenters  believe 
NCUA  should  not  require  but  instead 
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encourage  large  and  complex  credit 
unions  to  have  an  internal  audit 
function. 

Three  commenters  believe  that  both 
compensated  auditors  and  internal 
auditors  should  be  hired,  report  to  and 
receive  instructions  from  the 
supervisory  committee.  They  believe 
any  other  line  of  reporting  compromises 
the  integrity  of  the  communication. 
Sixteen  commenters  believe  it  is  not 
always  feasible  or  desirable  for  the 
auditor  to  report  directly  to  the 
supervisory  committee,  especially  if  the 
credit  union  is  relatively  large.  Most  of 
these  commenters  believe  that  each 
credit  union  should  decide  to  whom  the 
auditor  reports. 

The  Board  is  not  requiring  an  internal 
audit  function  at  this  time  because  it 
believes  that  the  costs  of  mandating 
such  a  function  for  all  credit  unions 
outweighs  the  perceived  benefit.  The 
Board,  however,  continues  to  encourage 
credit  unions  to  have  an  ongoing 
internal  audit  function  if  management 
beUeves  it  would  be  helpful  as  well  as 
economically  prudent.  The  Board  also 
believes  it  is  important  to  minimize 
possible  conflicts  of  interest  when  • 
determining  to  whom  the  internal 
auditor  reports.  Management  should 
carefully  consider  whether  it  is  feasible 
for  their  credit  union  to  have  the 
compensated  or  internal  auditor  report 
to  the  supervisory  committee. 

K.  Relevance  of  SAS  No.  75  to  CPAs 
and  Its  Impact  on  Supervisory 
Committee  .\udits 

EttecUve  May  1.  1996,  the  AICPA 
adopted  SAS  No.  75  which  provides  in 
pertinent  part: 

b.  The  accountant  and  the  specified 
users  agree  upon  the  procedures 
performed  or  to  be  performed  by  the 
accountant. 

c.  The  specified  users  take 
responsibility  for  the  sufficiency  of  the 
agreed-upon  procedures  for  their 
purposes,  (emphasis  added) 

In  essence,  SAS  No.  75  requires  the 
CPA  to  identify  the  "specified  users"  of 
a  "report  on  agreed-upon  procedures" 
and,  in  advance  of  such  an  engagement, 
to  obtain  an  acknowledgment  from  all 
identified  specified  users  that  the 
procedures  the  auditor  will  perform  are 
sufficient  to  satisfy  the  "specified 
user's"  needs.  There  is  no  doubt  that  a 
credit  union's  supervisory  committee 
and  its  board  of  directors  are  "specified 
users"  because  they  will  rely  on  the 
auditor's  report.  However,  some  may 
contend  that,  in  addition,  NCUA  itself  is 
a  "specified  user"  of  each  credit  union's 
supervisory  committee  audit  report. 
This  would  put  NCUA  in  the  position 
of  having  to  agree  with  the  CPA  and 


each  credit  union  as  to  the  agreed-upon 
procedures  the  CPA  will  use  to  ensure 
that  each  credit  union's  audit  satisfies 
the  requirements  of  §  701.12. 

To  expect  NCUA  to  acknowledge  the 
sufficiency  of  a  set  of  procedures  in 
meeting  this  part  prior  to  the  credit 
union's  engagement  of  a  CPA  is  both 
infeasible  and  would  shift  the 
responsibility  for  the  supervisory  audit 
from  the  credit  union's  supervisory 
committee  to  NCUA.  The  supervisory 
committee  or  its  designated 
representative,  not  NCUA,  is  uniquely 
able  to  "attain  an  understanding  of  the 
internal  control  environment,  assess 
control  risk,  and  based  on  the  control 
risk,  determine  the  substantive  testing 
(nature,  extent,  and  timing)  necessary" 
to  comply  with  this  section. 

Many  credit  union  sui)ervisory 
committees  hire  a  compensated  auditor 
because  they  do  not  have  the  expertise 
necessary  to  perform  the  supervisory 
committee  audit.  Supervisory 
committees  consisting  primarily  of 
volunteers  cannot  be  expected  to 
acknowledge  the  sufficiency  of  a  set  of 
agreed-upon  procedures  developed  by 
accounting  professionals.  In  such  cases, 
the  supervisory  committee  would 
naturally  rely  upon  the  assistance  of  a 
CPA  to  attain  an  understanding  of  the 
internal  control  environment,  assess 
control  risk,  and  based  on  the  control 
risk,  determine  the  substantive  testing 
that  is  necessary. 

Since  1985,  NCUA's  objective  has 
been  to  place  with  the  credit  union  and 
its  supervisory  committee  the 
responsibility  for  sufficiency  of  audit 
procedures  and  testing.  This  approach 
was  enunciated  in  the  preamble  to  the 
1985  rule,  as  follows: 

The  supervisory  committee  must 
carry  out  its  duties  in  a  manner 
responsive  to  each  credit  union's 
circumstances,  i.e.,  the  supervisory 
committee  must  use  good  judgment  in 
ddtermining  the  scope,  the  frequency, 
and  the  detail  of  the  committee's 
activities.  (Deregulation  efforts 
recognized  that)  *  *  *  a  credit  imion's 
audits  and  reviews  must  reflect  each 
credit  union's  business  activities  and 
financial  and  operating  condition.  The 
committee's  work  requires  judgment  of 
each  credit  union's  needs  based  on  an 
analysis  of  each  institution's  strengths 
and  weaknesses  *  *  *  Since  the 
committee  is  responsible  for  the  audit, 
it  should  determine  the  scope  of  the 
work  to  be  performed.  The  scope  of  the 
work  should  be  varied  based  on  the 
nature  of  risk  and  exposure  for  each 
transaction  or  account  being  audited 
within  each  federal  credit  union.  (50 
CFR  8710.  March  5, 1985]  (emphasis 
added). 


NCUA's  approach  is  consistent  with 
the  approach  of  the  auditing  profession 
today.  In  fact,  SAS  No.  75  is  premised 
upon  this  same  line  of  reasoning, 
shifting  this  burden  away  from  the 
independent  accountant  to  the  specified 
user. 

The  issue  created  by  AICPA's 
adoption  of  SAS  No.  75  exists  under 
both  the  current,  and  this  revised 
supervisory  committee  audit  regulation. 
Some  compensated  auditors  suggest  that 
SAS  No.  75  limits  them  to  performing 
only  opinion  audits  for  credit  unions. 
To  the  extent  that  this  claim  is  true, 
both  the  cause  and  the  remedy  for  this 
limitation  resides  with  the  accounting 
profession. 

The  NCUA  Board  continues  to 
welcome  the  CPA  practitioner  in  the 
performance  of  supervisory  committee 
audits  as  one  of  several  favorable 
options  for  credit  union  supervisory 
committees.  It  is  the  NCUA  Board's 
intent  to  allow  credit  unions  a  full  range 
of  options  in  whom  they  may  contract 
with  to  have  their  audit  work 
performed.  NCUA  will  continue  to  work 
with  the  AICPA  toward  a  practicable 
solution  to  this  question  to  enable  CPA 
practitioners  to  perform  non-opinion, 
supervisory  committee  audits. 

L.  Comments  Received  on  Regulatory 
Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  certified  that 
small  credit  unions  (less  than  $1  million 
in  assets)  will  not  see  a  significant 
impact  because  of  this  proposal. 
Fourteen  commenters  believe  that 
NCUA's  assessment  of  the  monetary 
costs  of  these  changes  is  wrong.  Two  of 
these  commenters  believe  it  wrill  effect 
credit  unions  under  $50  million  in 
assets  by  doubling  the  cost  of  the 
supervisory  committee  audit.  Another 
commenter  states  it  will  substantially 
increase  the  cost  for  small  credit  unions. 
NCUA  believes  these  burden  estimates 
are  based  on  a  misunderstanding  of  the 
proposed  requirements  as  discussed  . 
above,  especially  in  the  areas  of  scope 
of  work  and  reporting. 

In  the  final  analysis,  a  cost  of  doing 
>  business  as  a  credit  union  or  any  other 
financial  institution  is  the  conduct  of  an 
audit  to  ensure  member  confidence.  The 
audit  must  be  performed  by  persons 
with  audit  skills  commensurate  with  the 
complexities  of  the  credit  union.  For 
credit  unions  under  $1  million  who  are 
already  hiring  a  compensated  auditor  to 
perform  the  supervisory  committee 
audit,  NCUA  believes  the  engagement 
letter  requirement,  the  expanded  scope 
requirement,  and  "reducing  to  writing" 
identified  reportable  conditions/errors 
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or  irregularities  may  minimally  increase 
costs.  It  is  a  normal  business  practice  for 
compensated  auditors  to  obligate  audit 
clients  to  sign  engagement  letters  and 
many  of  the  affected  credit  unions  are 
already  doing  so.  Merely  "reducing  to 
writing"  identified  and  known 
reportable  conditions  and/or  errors  and 
irregularities  cannot  be  significantly 
burdensome.  The  expanded  scope 
requirements  then  reouire  examination. 
Cost  can  be  controlled  or  reduced  by 
the  credit  union  establishing  or 
strengthening  its  system  of  sound 
internal  controls  which  serve  to  contain 
control  risk.  Favorable  control  risk  can 
mean  the  reduced  necessity  for 
extensive  substantive  testing,  thus, 
lower  audit  costs.  We  estimate  that 
approximately  64%  of  the  credit  unions 
under  $1  million  have  supervisory 
committee  audits  which  are  performed 
by  the  supervisory  committee  itself  (not 
affected);  receive  opinion  audits 
(already  meet  expanded  scope);  or 
engage  outside  auditors  who  do  not 
meet  the  definition  of  "compensated 
auditor"  (not  affected).  Thus,  few,  if 
any,  of  these  estimated  credit  unions 
will  be  significantly  affected  by  the 
expanded  scope  requirements  of  this 
section. 

Paperwork  Reduction  Act 

In  the  proposal  the  NCUA  Board 
estimated  that  for  most  credit  unions  the 
additional  paperwork  will  require  only 
one  to  three  hours  a  year  of  additional 
time.  One  commenter  asks  if  NQJA  has 
determined  the  extra  time  needed  for 
auditors  to  complete  the  additional 
reports  required  by  the  proposed 
regulation.  Another  commenter  believes 
the  paperwork  requirements  are  much 
higher  than  stated  in  the  proposal. 

The  additional  paperwork  burden  to 
the  credit  imion  is  only  relevant  to 
credit  unions  hiring  compensated 
auditors  and  lies  primarily  in  the 
engagement  letter  requirement  and  in 
"reducing  to  writing"  reportable 
conditions  and/or  errors  and 
irregularities,  if  any,  NCUA  did  not 
include  paperwork  burden  as  to  the 
compensated  auditor,  simply  additional 
paperwork  burden  as  to  the  credit 
union.  NCUA  continues  to  believe  the 
paperwork  burden  to  credit  unions  is  in 
line  with  original  estimates. 

M.  Miscellaneous 

One  commenter  requested  that  the 
final  rule  or  its  preamble  explicitly  state 
that  this  rule  does  not  apply  to 
corporate  credit  unions.  Section  701.12 
does  not  apply  to  corporate  credit 
unions.  One  commenter  believes  that 
the  proposal  unfairly  singles  out  those 
credit  unions  that  are  attempting  to 


upgrade  their  operation  by  hiring  an 
independent  auditor  to  do  the  annual 
supervisory  committee  audit.  NCUA 
encourages  supervisory  committes  to 
avail  themselves  of  the  services  of 
compensated  auditors  when  it  is 
advisable  and  feasible  to  do  so;  this 
regulation  is  in  no  way  designed  to 
discourage  credit  unions  from  doing  so. 
The  Board  is  persuaded  in  all  but  the 
exceptional  case,  supervisory 
committees  will  choose  the  auditor 
alternative  which  is  best  for  its  credit 
imion  under  the  circumstances.  Failing 
this,  the  Board  is  confident  that  the 
annual  examination  process  will 
identify  those  credit  unions  in  which 
evoking  the  FIRREA  provisions  of 
§  701.13  will  become  necessary. 

The  Board  is  not  Issuing  any  changes 
to  the  current  regulation  regarding  the 
independence  and  verification  of 
members'  accoimts  but  they  will  be 
redesignated  as  §  701.12(g)  and  (h), 
respectively.  The  Board  is  adopting  in 
final  the  one  proposed  change  to 
§  701.13  to  redesignate  the  current 
§  701.12(e)  as  §  701.12(h). 

N.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  regulation  may  have 
on  a  substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  As  noted  above, 
NCUA  determined  in  the  proposed  rule 
that  there  was  no  significant  economic 
impact  on  small  credit  unions. 
Comments  received  are  discussed 
above.  Accordingly,  the  NCUA  Board 
determines  and  certifies  that  this  final 
amendment  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  and  that 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

Paperwork  Reduction  Act 

Comments  received  on  paperwork 
collection  requirements  are  discussed 
above.  The  information  collection 
requirements  in  the  final  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget.  The  control  number 
assigned  for  this  rule  is  3133-0059, 
approved  for  use  through  April  30, 
1997. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final 
amendments  will  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 


government  and  the  states,  or  on  the 
distribution  of  rights  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  July  24, 1996. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 

part  701  as  follows: 

PART  70l--ORGANlZATiON  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  ine  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authonty:  12  U.S.C.  1752(5),  1755, 1756, 
1757,  1759,  1761a.  1761b,  1766, 1767, 1782, 
1784, 1787.  1789, 1798  and  Public  Law  101- 
73.  Section  701.6  is  also  authorized  by  31 
U.S.C.  3717.  Section  701.31  is  also 
authorized  by  15  U.S.C.  1601,  et  seq.,  42 
U.S.C  1981  and  42  U.S.C.  3601-3610. 

2.  §  701.12  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (g)  emd  (h),  by  revising 
paragraphs  (a)  through  (c),  and  by 
adding  new  paragraphs  (d)  through  (0  to 
read  as  follows: 

§701.12    Supervisory  committee  audits 
and  veriflcations. 

(a)  Definitions.  As  used  in  this 
chapter: 

(1)  Agreed-upon  procedures 
engagement  refers  to  the  performance  by 
an  independent,  licensed  certified 
public  accountant  of  an  engagement  in 
which  the  scope  is  limited  to  applying 
specified  agreed-upon  procedures  to  one 
or  more  specified  elements,  accounts  or 
items  of  a  financial  statement.  Such 
procedures  are  insufficient  to  express  an 
opinion  regarding  either  the  financial 
statements  taken  as  a  whole,  or  the 
specified  elements,  accounts  or  items 
under  examination. 

(2)  Compensated  auditor  refers  to  any 
accounting/auditing  jJrofessional, 
excluding  credit  imion  employees,  who 
is  compensated  for  performing  more 
than  one  compensated  supervisory 
committee  audit  and/or  verification  of 
members'  accounts,  or  opinion  audit, 
per  calendar  year. 

(3)  Financial  statements  refers  to  a 
presentation  of  financial  data,  including 
accompanying  notes,  derived  from 
accoimting  records  of  the  credit  union, 
and  intended  to  disclose  a  credit 
union's  economic  resounds  or 
obligations  at  a  appoint  in  time,  or  the 
changes  therein  for  a  period  of  time,  in 
conformity  with  GAAP  or  RAP,  as 
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defined  herein.  Each  of  the  following  is 
considered  to  be  a  financial  statement: 
a  balance  sheet  or  statement  of  financial 
condition:  statement  of  income  or 
statement  of  operations;  statement  of 
undivided  earnings;  statement  of  cash 
flows;  statement  of  changes  in  members' 
equity;  statement  of  assets  and  habiUties 
that  does  not  include  members'  equity 
accounts;  statement  of  revenue  and 
expenses;  and  statement  of  cash  receipts 
and  disbursements. 

(4)  GAAP  IS  an  acronym  for  "generally 
accepted  accounting  principles"  which 
refers  to  the  conventions,  rules,  and 
procedures  which  define  accepted 
accounting  practice.  GAAP  includes 
both  broad  general  guidelines  and 
detailed  practices  and  procedures, 
provides  a  standard  by  which  to 
measure  financial  statement 
presentations,  and  encompasses  not 
only  accounting  principles  and 
practices  but  also  the  methods  of 
applying  them. 

15)  GAAS  IS  an  acronym  for  "generally 
accepted  auditing  standards"  which 
refers  to  the  standards  approved  and 
adopted  by  the  American  Institute  of 
Certified  Public  Accountants  which 
apply  when  an  "independent,  Hcensed 
certified  public  accountant"  audits 
hnancial  statements.  Auditing  standards 
differ  from  auditing  procedures  in  that 
"procedures"  address  acts  to  be 
performed,  whereas  "standards" 
measure  the  quality  of  the  performance 
of  those  acts  and  the  objectives  to  be 
achieved  by  use  of  the  procedures 
undertaken.  In  addition,  auditing 
standards  address  the  auditor's 
professional  qualifications  as  well  as  the 
judgment  exercised  in  performing  the 
audit  and  in  preparing  the  report  of  the 
audit.  Copies  of  GAAS  may  be  obtained 
from  the  AICPA,  Order  Department, 
Harborside  Financial  Center,  201  Plaza 
Three.  Jersey  City,  NJ  07311-3881, 
telephone  (800)  TO-AICPA  or  (800) 
862-4272. 

(6)  Independence  and  Independent 
means  the  impartiality  necessary  for  the 
reUability  of  the  compensated  auditor's 
findings.  Independence  requires  the 
exercise  of  fairness  toward  credit  union 
officials,  members,  creditors  and  others 
who  may  rely  upon  the  supervisory 
committee  audit  report. 

(7)  Internal  controls  refers  to  the 
process,  established  by  the  credit 
union's  board  of  directors,  officers  and 
employees,  designed  to  provide 
reasonable  assurance  of  reliable 
financial  reporting  and  safeguarding  of 
assets  against  unauthorized  acquisition, 
use.  or  disposition.  A  credit  union's 
internal  control  structure  consists  of  five 
components:  control  environment;  risk 
assessment;  control  activities; 


information  and  communication;  and 
monitoring.  Reliable  financial  reporting 
refers  to  preparation  of  financial 
statements  that  "present  fairly"  the 
financial  position  of  the  credit  union 
and  results  of  its  operations  and  its  cash 
flows,  in  conformity  with  GAAP  or 
RAP,  as  defined  herein.  Internal  control 
over  safeguarding  of  assets  against 
unauthorized  acquisition,  use,  or 
disposition  refers  to  prevention  or 
timely  detection  of  transactions 
involving  such  imauthorized  access, 
use,  or  disposition  of  assets  which  could 
result  in  a  loss  that  is  material  to  the 
financial  statements. 

(8)  Licensed,  certified  public 
accountant  refers  to  an  accounting/ 
auditing  professional  who  has  received 
a  certificate  and  fic^pse  from  a  duly- 
appointed  state  licensing  authority  to 
practice  accounting/auditing,  and  is 
independent  as  defined  herein. 

(9)  Opinion  audit  refers  to  an 
examination  of  the  financial  statements 
performed  by  an  independent,  licensed, 
certified  public  accountant  in 
accordance  with  GAAS.  The  objective  of 
an  "opinion  audit"  is  to  express  an 
opinion  as  to  whether  those  financial 
statements  of  the  credit  union  present 
fairly,  in  all  material  respects,  the 
financial  position  and  the  results  of  its 
operations  and  its  cash  flows  in 
conformity  with  GAAP  or  RAP,  as 
defined  herein. 

(10)  RAP  is  an  acronym  for 
"regulatory  accounting  practices"  which 
refer  to  the  conventions,  rules,  and 
procedures  governing  accepted 
accounting  practices,  other  than  GAAP, 
for  credit  unions  and  having  the 
substantial  support  of  either  the  NCUA 
or  the  applicable  state  credit  union 
supervisor. 

(11)  Belated  party  transactions  refers 
to  transactions  among  or  between 
parties  where  one  party  controls  or  can 
significantly  influence  the  management 
or  operating  policies  of  the  other  so  as 
to  prevent  the  other  party  from  pursuing 
exclusively  its  own  interests.  Examples 
of  related  parties  include:  executive 
management,  board  members, 
supervisory  committee  members,  credit 
committee  members,  and  employees, 
and  their  families.  Examples  of  "related 
party  transactions"  include:  interest-free 
loans  or  loans  at  below  market  rates; 
sale  of  real  estate  significantly  below 
appraised  value;  nonmonetary  exchange 
of  property;  below  market  fees,  and 
making  of  loans  lacking  scheduled 
terms  for  repayment. 

(12)  Reportable  conditions  refers  to  a 
matter  coming  to  the  attention  of  the 
independent,  compensated  auditor 
which,  in  his  or  her  judgment, 
represents  a  significant  deficiency  in  the 


design  or  operation  of  the  internal 
control  structure  of  the  credit  union, 
which  could  adversely  affect  its  ability 
to  record,  process,  summarize,  and 
report  financial  data  consistent  with  the 
representations  of  management  in  the 
financial  statements. 

(13)  Specified  elements,  accounts  or 
items  of  a  financial  statement  refers  to 
accounting  information  that  is  a  part  of, 
but  significantly  less  than,  a  financial 
statement.  These  may  be  directly 
identified  in  a  financial  statement  or 
notes  thereto;  or  they  may  be  derived 
from  a  financial  statement  by  analysis, 
aggregation,  summarization,  or 
mathematical  computation. 

(14)  Substantive  testing  refers  to 
testing  of  details  and  analytical 
procedures  to  detect  material 
misstatements  in  the  account  balance, 
transaction  class,  and  disclosure 
components  of  financial  statements, 

(15)  Supervisory  committee  refers  to  a 
supervisory  committee  as  defined  in 
Section  111(b)  of  the  Federal  Credit 
Union  Act,  12  U.S.C,  1786(r).  For  some 
federally-insured  state  chartered  credit 
unions,  the  "audit  committee" 
designated  by  state  statute  or  regulation 
is  the  equivalent  of  a  supervisory 
committee. 

(16)  Supervisory  committee  audit 
refers  to  an  examination  of  specified 
elements,  accounts  or  items  of  the  credit 
union's  financial  statement  to  the  full 
extent  required  in  this  part.  An  opinion 
audit  as  defined  herein  exceeds  the 
requirements  of  a  "supervisory 
committee  audit." 

(17)  Working  papers  refers  to  the 
principal  record,  in  any  form,  of  the 
work  performed  by  the  auditor  and/or 
supervisory  committee  to  support  its 
findings  and/or  conclusions  concerning 
significant  matters.  Examples  include 
the  written  record  of  procedures 
applied,  tests  performed,  information 
obtained,  and  pertinent  conclusions 
reached  in  the  engagement,  proprietary 
audit  programs,  analyses,  memoranda, 
letters  of  confirmation  and 
representation,  abstracts  of  credit  union 
documents,  reviewer's  notes,  if  retained, 
and  schedules  or  commentaries 
prepared  or  obtained  l^  the 
independent,  compensated  auditor. 

(b)  Supervisory  committee 
responsibilities.  (1)  The  supervisory 
committee  is  responsible  for  ensuring 
that: 

(i)  The  financial  condition  of  the 
credit  union  is  accurately  and  fairly 
presented  in  the  credit  union's  financial 
statements;  and 

(ii)  The  credit  union's  management 
practices  and  procedures  are  sufficient 
to  safeguard  members'  assets. 
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(2)  To  meet  its  responsibilities,  the 
supervisory  committee  shall  determine 
whether: 

(i)  Internal  controls  are  established 
and  effectively  maintained  to  achieve 
the  credit  union's  financial  reporting 
objectives  which  must  be  sufficient  to 
satisfy  the  requirements  of  the 
supervisory  committee  audit, 
verification  of  members'  accounts  and 
its  additional  responsibilities; 

(ii)  The  credit  union's  accoimting 
records  and  financial  reports  are 
promptly  prepared  and  accurately 
reflect  operations  and  results; 

(iii)  The  relevant  plans,  policies,  and 
control  procedures  established  by  the 
board  of  directors  are  properly 
administered;  and 

(iv)  Policies  and  control  procedures 
are  sufficient  to  safeguard  against  error, 
carelessness,  conflict  of  interest,  self- 
dealing  and  fraud. 

(c)  Supervisory  committee  audit.  (1)  A 
supervisory  committee  audit  of  each 
Federal  credit  union  shall  occur  at  least 
once  every  calendar  year  and  shall  cover 
the  period  elapsed  since  the  last  audit 
period.  The  supervisory  committee 
audit  shall  be  performed  by  the 
supervisory  committee  or  its  designated 
representative,  as  prescribed  in 
paragraph  (c)(5}  of  this  section. 

(2)  Standards  for  Performing 
Supervisory  Committee  Audit.  The 
supervisory  committee  audit 
procedures/testing  must  be  performed 
in  accordance  with  the  following 
standards: 

(i)  The  audit  is  to  be  performed  by  a 
person  or  persons  having  adequate 
technical  training  and  proficiency  as  an 
auditor  conunensurate  with  the  level  of 
sophistication  and  complexity  of  the 
credit  union  under  audit. 

(ii)  Reasonable  care  is  to  be  exercised 
in  the  performance  of  the  audit  and  the 
preparation  of  the  report. 

(iii)  The  work  is  to  be  adequately 
planned  and  assistants,  if  any,  are  to  be 
properlv  supervised. 

(iv)  Tne  person  or  persons  performing 
the  audit  must  attain  a  sufficient 
understanding  of  the  internal  control 
structure  to  plan  the  audit  and  to 
determine  the  nature,  timing,  and  extent 
of  tests  to  be  performed. 

(vj  The  person  or  persons  performing 
the  audit  must,  through  inspection, 
observation,  inquiry,  and  confirmation 
obtain  sufficient  evidence  to  afford  a 
reasonable  basis  for  the  financial 
statement  elements,  accounts  or  items 
under  audit. 

(3)  Scope  of  Supervisory  Committee 
Audit.  The  scope  of  the  supervisory 
committee  audit  shall  consist  of: 

(i)  Attaining  an  understanding  of  the 
internal  control  structure; 


(ii)  Assessing  the  level  of  control  risk; 
and 

(iii)  Based  on  the  level  of  control  risk, 
determining  the  nature,  timing,  and 
extent  of  substantive  testing  necessary 
to  confirm  the  assertions  made  by 
management  regarding  each  of  assets, 
liabilities,  equity,  income,  and  expenses 
for  the  following  attributes: 

(A)  Existence  or  occurrence; 

(B)  Completeness; 

(C)  Valuation  or  allocation; 

(D)  Rights  and  obligations;  and 

(E)  Presentation  and  disclosures. 

(4)  In  addition  to  scope  requirements 
set  forth  in  paragraph  (c)(3)  of  this 
section,  an  audit  performed  by  an 
independent,  compensated  auditor 
which  includes  any  of  the  following 
areas  must,  with  respect  to  audit  scope 
but  not  with  respect  to  reporting,  satisfy 
GAAS  for  expressing  an  opinion  on  the 
financial  statements  taken  as  a  whole: 

(i)  Internal  controls; 

(ii)  Cash: 

(iii)  Loans  and  interest  thereon; 

(iv)  Investments  and  interest  thereon; 

(v)  Shares  and  dividends  and/or 
interest  thereon; 

(vi)  Related  party  transactions;  and 

(vii)  The  reporting  of  identified  errors 
and  irregularities  with  regard  to  each  of 
the  items  in  paragraphs  (c)(4)  (i)  through 
(vij  of  this  section. 

(5)(i)  The  requirements  of  the  annual 
supervisory  committee  audit  may  be 
satisfied  by  one  of  the  following: 

(A)  An  opinion  audit  of  the  credit 
union's  financial  statements  performed 
by  an  independent,  licensed,  certified 
public  accountant; 

(B)  An  "agreed-upon  procedures 
engagement"  performed  by  an 
independent,  licensed,  certified  public 
accountant,  which  by  itself  or  in 
combination  with  procedures  performed 
by  the  supervisory  committee,  fulfills 
the  required  scope  of  the  supervisory 
committee  audit; 

(C)  A  sup>ervisory  committee  audit 
performed  by  an  independent, 
compensated  auditor  other  than  an 
independent,  licensed,  certified  public 
accountant  which  by  itself  or  in 
combination  with  procedures  performed 
by  the  supervisory  committee,  fulfills 
the  scope  of  a  supervisory  committee 
audit;  or 

(D)  A  supervisory  committee  audit  by 
the  supervisory  committee  or  its 
designated,  uncompensated 
representative. 

(ii)  In  all  cases,  an  independent, 
compensated  auditor  is  required  to 
contract  directly  with  the  supervisory 
committee  for  the  audit  engagement  and 
to  deliver  its  written  reports  directly  to 
the  suf>ervisory  committee. 

(iii)  For  a  supervisory  committee 
audit  performed  by  the  supervisory 


committee  or  its  designated, 
uncompensated  representative,  the 
supervisory  committee  shall  prepare  a 
written  report  of  the  supervisory 
committee  audit. 

(d)  Engagement  letter.  (1)  The 
engagement  of  an  independent, 
compensated  auditor  to  perform  all  or  a 
portion  of  the  scope  of  a  supervisory 
committee  audit  shall  be  evidenced  by 
an  engagement  letter.  The  engagement 
letter  shall  be  signed  by  the 
compensated  auditor  and  acknowledged 
therein  by  the  supervisory  committee 
prior  to  commencement  of  a  supervisory 
committee  audit.  The  engagement  letter 
shall: 

(i)  Specify  the  terms,  conditions,  and 
objectives  of  engagement; 

(ii)  Identify  the  basis  of  accounting  to 
be  used,  e.g.,  GAAP  or  RAP; 

(iii)  Include  an  appendix  setting  forth 
the  procedures  to  be  performed  (if  not 
an  opinion  audit); 

(iv)  Specify  the  rate  of,  or  total, 
compensation  to  be  paid  for  the  audit; 

(v)  Provided  that  tne  audit  shall,  upon 
completion  of  the  engagement,  deliver 
to  the  supervisory  committee: 

(A)  A  written  report  of  the 
supervisory  committee  audit;  and 

iB)  Notiee  in  writing,  either  within 
the  report  or  communicated  separately, 
of  any  internal  control  reportable 
conditions  and/or  irregularities  or 
illegal  acts  which  come  to  the  auditor's 
attention  during  the  normal  course  of 
the  audit  (i.e.,  no  additional  duty  is 
imposed  nor  additional  written 
commimications  beyond  (A)  is  required 
if  none  of  these  is  noted); 

(vi)  Specify  a  target  date  of  delivery  of 
the  written  reports; 

(vii)  Certify  that  NCUA  staff  or  its 
designated  representative  will  be 
provided  unconditional  access  to  the 
complete  set  of  original  working  papers 
either  at  the  credit  union  or  at  a 
mutually  agreeable  location,  for 
purposes  of  inspection;  and 

(viii)  Acknowledge  that  working 
papers  shall  be  retained  for  a  minimum 
of  three  years  from  the  date  of  the 
written  audit  report. 

(2)  In  the  case  of  a  supervisory 
committee  audit  engagement  which 
addresses  all  of  the  financial  statement 
elements,  accounts  or  items  and 
attributes  prescribed  in  paragraphs  (c)(3) 
and  (c)(4)  of  this  section,  the 
engagement  letter  shall  certify  that  the 
contracted  scope  of  the  audit  satisfies 
the  requirements  of  a  complete 
supervisory  committee  audit. 

(3)  In  the  case  of  a  supervisory 
committee  audit  engagement  which 
excludes  any  financial  statement 
elements,  accounts  or  items  and 
attributes  prescribed  in  paragraphs  (c)(3) 
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and  (cK4)  of  this  section,  the 
engagement  letter  shall; 

0)  identify  the  elements,  accounts  or 
items  and  attributes  excluded  from  the 
audit; 

(ii)  State  that,  because  of  the 
exclusion(s),  the  resulting  audit  will 
not,  by  itself,  fulfill  the  scope  of  a 
supervisory  committee  audit;  and 

(iii)  Caution  that  the  supervisory 
committee  will  remain  responsible  for 
fulfilling  the  scope  of  a  supervisory 
committee  audit  with  respect  to  the 
excluded  elements,  accounts  or  items 
and  attributes. 

(e)  Audit  reports  and  working  paper 
access.  (1)  Upon  completion  or  receipt 
of  the  written  supervisory  committee 
audit  reports,  the  supervisory  committee 
shall  provide  the  reports  to  the  board  of 
directors.  The  supervisory  committee 
shall  ensure  that  the  independent, 
compensated  audit  and  its  reports 
comply  with  the  terms  of  the 
engagement  letter  prescribed  in  this 
section.  The  supervisory  committee 
shall,  upon  request,  provide  to  the 
National  Credit  Union  Administration  a 
copy  of  the  written  reports  received 
from  the  auditor. 

(2)  The  supervisory  committee  shall 
be  responsible  for  preparing  and 
maintaining,  or  making  available,  a 
complete  set  of  original  working  papers 
supporting  each  supervisory  committee 
audit.  The  supervisory  committee  shall, 
upon  request,  provide  NCUA  staff 
unconditional  access  to  such  working 
papers  either  at  the  offices  of  the  credit 
union  or  at  a  mutually  agreeable 
location,  for  purposes  of  inspecting  such 
working  papers. 

(f)  Sanctions.  (1)  Failiu^  of  a 
supervisory  committee  and/or  its 
independent  compensated  auditor  to 
comply  with  the  requirements  of  this 
section,  or  the  terms  of  an  engagement 
letter  required  by  this  section,  is 
grounds  for: 

(i)  The  regional  director  to  reject  the 
supervisory  committee  audit; 

fii)  The  regional  director  to  impose 
the  remedies  available  in  §  701.13, 
provided  any  of  the  conditions  specified 
in  §  701.13  is  present;  and 

(iii)  The  NCUA  to  seek  formal 
administrative  sanctions  against  the 
supervisory  committee  and/or  its 
independent,  compensated  auditor 
pursuant  to  section  206{r)  of  the  Federal 
Credit  Union  Act.  12  U.S.C.  1786(r). 

(2)  In  the  case  of  a  federally-insured 
state  chartered  credit  union,  NCUA 
shall  provide  the  state  regulator  an 
opportunity  to  timely  impose  a  remedy 
satisfactory  to  NCUA  before  seeking  to 
impose  a  sanction  permitted  under  {f)(l) 
of  this  section. 


§701.13    [AmeiKtod] 

3.  Section  701.13  is  amended  in 
paragraph  (a)(2)  by  revising 
"§  701.12(e)"  to  read  "§  701.12(h)". 
[FR  Doc.  96-19511  Filed  8-7-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  774  and  799A 
[Docket  No.  96072320&-«206-0] 
RIN  0694-AB37 

Bioiogicai  '^ar'are  Experts  Group 
Meeting:  Implementation  of  Changes 
to  Export  Administration  Regulations; 
ECCNS1C991,1C61B.  1B71£,  and 
1C91F 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTKM:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL)  as  part  of 
the  Export  Administration  Regulations 
(EAR).  This  rule  amends  the  CCL  by 
revising  Export  Control  Classification 
Numbers  (ECCNs)  1C991, 1C61B, 
1B71E,  and  1C91F.  The  changes  made 
by  this  rule  are  based  on  discussions  in 
the  Biological  Warfare  Experts  Group  (a 
subgroup  of  the  Australia  Group  (AG)). 

mis  rule  will  minimally  increase  the 
number  of  validated  export  licenses 
required  for  items  classified  under 
ECCN  1C61B  and  lB7lE. 

The  EAR  have  been  completely 
amended  by  an  interim  rule  published 
on  March  25. 1996  (61  FR  12714)  that 
provides  for  a  transition  period  within 
which  exporters  can  take  advantage  of 
both  the  old  rules  and  the  new  rules 
until  November  1, 1996.  Therefore,  this 
rule  and  all  other  amendments  to  the 
EAR  during  the  transition  period  will 
amend  both  the  new  EAR  and  the  old 
EAR,  which  are  now  designated  with 
the  letter  "A"  following  the  part 
number.  This  rule  consists  primarily  of 
changes  to  the  old  EAR  to  conform  to 
the  new  EAR,  except  changes  to  ECCNs 
1C991  and  1C91F. 

DATES:  This  rule  is  effective  August  8, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  foreign  policy  controls, 
call  Patricia  Sefcik,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
0707. 

For  questions  of  a  technical  nature  on 
chemical  weapon  precursors,  biological 
agents,  and  equipment  that  can  be  used 
to  produce  chemical  and  biological 


weapons  agents,  call  James 
Seevaratnam,  Bureau  of  Export 
Administration,  Telephone;  (202)  482- 
3343. 

For  questions  of  a  general  nature,  call 
Hillary  Hess,  Bureau  Export 
Administration,  Telephone:  (202)  482- 
2440. 

SUPPLEMENTARY  INFORMATION: 
Background 

Consultations  of  the  Biological 
Warfare  Experts  Group  were  held 
October  16-19, 1995  in  conjunction 
with  the  Australia  Group  plenary 
meeting.  The  consultations  resulted  in 
changes  to  the  list  of  controlled  items, 
including  the  following  revisions  to  the 
names  of  certain  microorganisms; 
Changing  Rickettsia  quintana  to 
Bartonella  quintana  (Rochalimea 
quintana,  Rickettsia  quintana), 
Pseudomonas  mallei  to  Burkholderia 
mallei  (Pseudomonas  mallei),  and 
Pseudomonas  pseudomallei  to 
Burkholderia  pseudomallei  » 

(Pseudom.onas  pseudomallei).  It  was 
also  agreed  to  place  the  former  name  in 
parentheses  following  the  new  name  on 
the  list  in  order  to  assist  in  appropriate 
identification  for  export  control 
purposes. 

This  rule  revises  the  note  in  the 
requirement  section  of  ECCN  ICBIB  to 
exclude  immunotoxins.  A  technical 
note  adued  to  ECCN  lC6lB  provides  the 
definitions  of  "immunotoxin"  and 
"subimit".  Immunotoxins  are 
therapeutics  with  no  biological  warfare 
application.  Immunotoxins  have  been 
added  to  ECCN  1C91F  and  are  eligible 
for  export  under  the  provisions  of 
General  License  G-DEST  to  all 
destinations  but  those  listed  in  Country 
Groups  S.  Z,  and  Iran.  In  addition,  a 
technical  note  that  adds  the  definition 
of  "immunotoxin"  has  been  added  to 
ECCN  1C9 IF.  This  rule  makes  parallel 
changes  to  ECCN  1C991. 

This  rule  also  implements  changes  in 
the  area  of  dual-use  biological 
equipment.  In  ECCN  lB7lE, 
"Equipment  that  can  be  used  in  the 
production  of  biological  weapons",  the 
capacity  parameter  for  fermenters, 
within  paragraph  (b),  is  decreased  from 
"equal  to  or  greater  than  300  liters"  to 
"equal  to  or  greater  than  100  liters". 
This  is  done  to  expand  export  controls 
to  capture  smaller  fermenters  that  can 
be  used  for  biological  warfare  purposes. 

Prior  to  this  final  rule,  fermenters  of 
the  designated  size  were  controlled  only 
if  they  either  contained  "double  or 
multiple  sealing  joints  within  the  steam 
containment  area"  or  were  "capable  of 
in-situ  sterilization  in  a  closed  state." 
These  two  modifiers  or  limiting 
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descriptors  have  been  removed  by  this 
final  rule. 

This  rule  also  makes  a  clarification  to 
cross-flow  filtration  equipment  (ECCN 
1B71E  paragraph  (d)).  Where  the  control 
language  formerly  stated  "cross-flow 
filtration  equipment  designed  for 
continuous  separation  *  *  *",  this  final 
rule  controls  "Cross-flow  filtration 
equipment  capable  o/ continuous 
separation  *  *  *". 

Lastly,  this  rule  expands  controls  on 
aerosol  chambers  within  ECCN  1B71E 
paragraph  (g).  Where  the  control 
language  used  to  state  "Chambers 
designed  for  aerosol  challenge  testing 
with  pathogenic  microorganisms 
*  *  *",  it  will  now  state  "Chambers 
designed  for  aerosol  challenge  testing 
with  microorganisms  *  *  *".  The  word 
"pathogenic"  is  removed  to  expand 
export  controls  to  aerosol  chambers  not 
specifically  designed  for  pathogenic 
microorganisms. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notice  of  August  15, 
1995  (60  FR  42767). 

Saving  Clause 

Shipments  of  items  removed  fttim 
general  license  authorizations  as  a  result 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  a  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  August  8,  1996  may  be  exported 
under  the  previous  general  license 
provisions  up  to  and  including 
September  9, 1996.  Any  such  items  not 
actually  exported  before  midnight 
September  9, 1996,  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number.  This  rule 
involves  collections  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  {44  U.S.C.  3501  et  seq.).  These 
collections  have  been  approved  by  the 


Office  of  Management  and  Budget  under 
control  numbers  0694-0005,  0694-0010, 
0694-0067,  and  0694-0088. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  603(b))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess,  Regulatory 
Policy  Division.  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  PO  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFR  Part  774 

Exports,  Foreign  trade. 
15  CFR  Part  799 A 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  774  and  799A  of 
the  Export  Administration  Regulations 
(15  CFR  parts  730-799)  are  amended  as 
follows: 

PART  774— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.Q  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C.  3201  et  seq.;  22  U.S.C  6004; 
Sec.  201,  Pub.  L.  104-58, 109  Stat.  557  (30 
U.S.C  185(s));  30  U.S.C  185(u);  42  U.S.C. 
2139a;  42  U.S.C  6212;  43  U.S.C.  1354;  46 


U.S.C  app.  466c;  50  U.S.C  app.  5;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp..  p. 
917;  Notice  of  August  15, 1995  (60  FR  42767, 
August  17. 1995). 

Supplement  No.  1  to  Part  774 

2.  In  Category  1,  Materials,  ECCN 
1C991  is  revised  to  read  as  follows: 

1C991     Vaccines  containing  items 
controlled  by  ECCNs  1C35J.  1C352. 
10353  and  1C354,  and  immunotoxins. 

Licenses  Requirements 

Reason  for  Control:  AT 


Contro((s) 


Country  chart 


AT  applies  to  entire  entry AT  Column  1. 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  N/A 

Related  Definitions:  For  the  purposes 
of  this  entry  "immunotoxin"  is  defined 
as  an  antibody-toxin  conjugate  intended 
to  destroy  specific  target  cells  (e.g., 
tumor  cells)  that  bear  antigens 
homologous  to  the  antibody. 

Items: 

The  list  of  items  controlled  is 
contained  in  the  rrrN  heading. 

PART  799A— {AMENDED] 

3.  The  authority  citation  for  15  CFR 
part  799A  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351.  82  SUt.  197  (18 
U.S.C  2510  et  seq.],  as  amended;  Pub.  L.  95- 
223.  91  Stat.  1626  (50  U.S.C  1701  et  seq.); 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C.  3201 
etseq.  and  42  U.S.C.  2139a);  Pub.  L  96-72, 
93  Stat.  503  (50  U.S.C  App.  2401  et  seq.),  as 
amended  [(extended  by  Pub.  L.  103-10, 107 
Stat.  40  and  by  Pub.  L.  103-277, 108  Stat 
1407)1;  Pub.  L.  102-484,  106  Stat.  2575  (22 
U.S.C.  6004);  E.O.  12002  of  July  7,  1977  (42 
FR  35623,  July  7. 1977),  as  amended;  E.O. 
12058  of  May  11, 1978  (43  FR  20947.  May 
16,  1978);  E.O.  12214  of  May  2,  1980  (45  FR 
29783,  May  6. 1980);  E.O.  12735  of  November 
16,  1990  (55  FR  48587,  November  20,  1990), 
as  continued  by  Notice  of  November  12, 1993 
(58  FR  60361 ,  November  1 5.  1993);  E.O. 
12851  of  June  11, 1993  (58  FR  33181,  June 
15,  1993);  E.O.  12867  of  September  30, 1993 
(58  FR  51747,  October  4, 1993);  E.O.  12930 
of  September  29, 1994  (59  FR  50475,  October 
3, 1994);  E.O.  12924  of  August  19. 1994  (59 
FR  43437  of  August  23,  1994);  E.O.  12930  (59 
FR  50475  of  October  3,  1994);  and  Notice  of 
August  15.  1995  (60  FR  42767). 

Suppienunt  No.  1  to  § 799A.1 

4.  hi  Category  1,  Materials,  ECCNs 
1B71E,  1C61B.  and  1C91F  are  revised  to 
read  as  follows: 
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1B71E    Equipment  that  can  be  used  in 
the  production  of  biological  weapons. 

Requirements 

Validated  License  Required:  SZ, 
Supplement  5  to  Part  778  (see  Note) 
unit:  Number 
Reason  for  Control:  CB 
GLV:  $0 
GCT:  No 
GFW:  No 

Note  Special  chemical  License  Available: 
sue  9  "  i  9  of  this  subchapter. 

List  of  Items  Controlled 

a.  Biohazard  containment  equipment 

as  follows: 

a.l.  Complete  containment  facilities  at 
P3  or  P4  containment  level;  and 

a. 2.  Equipment  that  incorporates  or  is 
contained  in  a  P3  or  P4  containment 

housing. 

b.  Fermenters  capable  of  cultivation  of 
pathogenic  microorganisms,  viruses  or 
for  toxin  production,  without  the 
propagation  of  aerosols,  having  a 
capacity  equal  to  or  greater  than  100 
liters. 

Note:  Sub-groups  of  fermenters  include 
bioreactors.  chemostats,  and  continuous-flow 
systems. 

c.  Centrifugal  separators  capable  of 
the  continuous  separation  of  pathogenic 
microorganisms,  without  the 
propagation  of  aerosols,  and  having  all 
of  the  following  characteristics: 

c.l.  A  flow  rate  greater  than  100  liters 
per  hour; 

C.2.  Components  of  polished  stainless 
steel  or  titanium; 

C.3.  Double  or  multiple  sealing  joints 
within  the  stream  containment  area; 

C.4.  Capable  of  in-situ  stream 
sterilization  in  a  closed  state. 

Note:  Centrifugal  separators  include 
decanters. 

d.  Cross-flow  filtration  equipment 
capable  of  continuous  separation  of 
pathogenic  microorganisms,  viruses, 
toxins,  and  cell  cultures  without  the 
propagation  of  aerosols,  having  all  of  the 
following  characteristics: 

d.l.  Equal  to  or  greater  than  5  square 
meters; 
d.2.  Capable  of  in-situ  sterilization. 

e.  Steam  sterilizable  freeze-drying 
equipment  with  condenser  capacity 
greater  than  50  kgs.  but  less  than  1,000 
kgs.  of  ice  in  24  hours. 

f  Equipment  that  incorporates  or  is 
contained  in  P3  or  P4  contaiimient 
housing,  as  follows: 

f.l.  Independently  ventilated 
protective  full  or  half  suits;  and 

f.2.  Class  ni  biological  safety  cabinets 
or  isolators  with  similar  performance 
standards. 

g.  Chambers  designed  for  aerosol 
challenge  testing  with  microorganisms. 


viruses,  or  toxins  and  having  a  capacity 
of  1  cubic  meter  or  greater. 

1C61B    Microorganisms,  toxins,  and 
aflatoxins. 

Requirements 

Validated  License  Required: 
QSTWVYZ 
Unit:  $  value 
Reason  For  Control:  CB 
GLV:  $0 
GCT:  No 
GFW:  No 


Note:  Notwithstanding  the  provisions  of 
this  entry,  all  vaccines  and  immunotoxins  are 
excluded  from  the  scope  of  this  entry.  See 
ECCN  1C91F. 

Technical  Note:  For  the  purposes  of 
ECCN  1C61B,  the  following  definitions 
apply: 

a.  "Immunotoxin"  is  an  antibody- 
toxin  conjugate  intended  to  destroy 
specific  target  cells,  e.g.,  tumor  cells, 
that  bear  antigens  homologous  to  the 
antibody;  and 

b.  "Subunit"  is  a  portion  of  the  toxin. 

List  of  Items  Controlled 

a.  Viruses,  as  follows: 

a.l.  African  swine  fever  virus; 

a.2.  Avian  influenza  virus; 

a.3.  Bluetongue  virus; 

a.4.  Chikungunya  virus 

a.5.  Congo-Crimean  haemorrhagic 
fever  virus; 

a.6.  Dengue  fever  virus; 

a.7.  Eastern  equine  encephalitis  virus; 

a.8.  Ebola  virus; 

a.9.  Foot  and  mouth  disease  virus; 

a.lO.  Goat  pox  virus; 

a. 11.  Hantaan  virus; 

a.  12.  Herpes  virus  (Aujeszky's 
disease); 

a.  13.  Hog  cholera  virus; 

a.l4.  Japanese  encephalitis  virus; 

a.l5.  Junin  virus; 

a.  16.  Lassa  fever  virus; 

a.l 7.  Lymphocytic  choriomeningitis 
virus; 

a.lB.  Machupo  virus; 

a.l9.  Marburg  virus; 

a. 20.  Monkey  pox  virus; 

a.21.  Newcastle  disease  virus; 

a.22.  Peste  des  petits  ruminants  virus; 

a.23.  Porcine  enterovirus  type  9; 

a.24.  Rift  Valley  fever  virus; 

a.25.  Rinderpest  virus; 

a.26.  Sheep  pox  virus; 

a.27.  Teschen  disease  virus; 

a.28.  Tick-borne  encephalitis  virus 
(Russian  Spring-Summer  encephalitis 
virus); 

a.29.  Variola  virus; 

a.30.  Venezuelan  equine  encephalitis 
virus; 

a.31.  Vesicular  stomatitis  virus; 

a.32.  Western  equine  encephalitis 
virus; 


a.33.  White  pox;  or 

a. 34.  Yellow  fever  virus. 

b.  Rickettsiae,  as  follows: 

b.l.  Bartonella  quintana  (Rochalimea 
quintana,  Rickettsia  quintana); 
b.2.  Coxiella  burnetii; 
b.3.  Rickettsia  prowasecki;  or 
b.4.  Rickettsia  rickettsii. 

c.  Bacteria,  as  follows: 
c.l.  Bacillus  anthracis; 
C.2.  Brucella  abortus; 
C.3.  Brucella  melitensis; 
C.4.  Brucella  suis; 

c.5.  Burkholderia  mallei 
(Pseudomonas  mallei); 

c.6.  Burkholderia  pseudomallei 
(Pseudomonas  pseudomallei); 

c.7.  Chlamydia  psittaci; 

C.8.  Clostridium  botulinum; 

c.9.  Francisella  tularensis; 

c.lO.  Mycoplasma  mycoides; 

c.ll.  Pseudomonas  solanacerum; 

c.12.  Salmonella  typhi; 

C.13.  Shigella  dysenteriae; 

C.14.  Vibrio  cholerae; 

C.15.  Xanthonomas  albilineas; 

C.16.  Xanthonomas  campestris  pv 
citri; 

C.17.  Xanthomonas  campestris  pv 
oryzae;  or 

C.18.  Yersinia  pestis. 

d.  Fungi,  as  follows: 

d.l.  Cochliobolus  miyabeanus 
(Helminthosporium  oryzae); 

d.2.  Colletotrichum  coffeanum  var. 
virulans  (Colletotrichum  kahawae); 

d.3.  Heliminthosporium  maydis; 

d.4.  Heliminthosprium  oryzae; 

d.5.  Microcyclus  ulei  (syn.  Dothidella 
ulei); 

d.6.  Puccinia  glumarum; 

d.7.  Puccinia  graminis  (syn.  Puccinia 
graminis  f.  sp.  tritici); 

d.8.  Puccinia  striiformis  (syn. 
Puccinia  glumarum); 

d.9.  Pyricularia  grisea/Pyricularia 
oryzae;  or 

d.lO.  Ustilago  maydis. 

e.  Genetically  modified 
microorganisms,  as  follows: 

e.l.  Genetically  modified  micro- 
organisms or  genetic  elements  that 
contain  nucleic  acid  sequences 
associated  with  pathogenicity  and  are 
derived  from  organisms  identified  in 
this  ECCN; 

e.2.  Genetically  modified  micro- 
organisms or  genetic  elements  that 
contain  nucleic  acid  sequences 
associated  with  pathogenicity  derived 
from  plant  pathogens  identified  in  this 
ECCN;  or 

e.3.  Genetically  modified 
microorganisms  or  genetic  elements  that 
contain  nucleic  acid  sequences  coding 
for  any  of  the  toxins,  or  their  subunits 
listed  in  paragraph  f  of  this  ECCN. 

f.  Toxins,  as  follows  and  subunits 
thereof: 


UMI 
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f.l.  Botulinum  toxins; 

f.2.  Clostridium  perfringens  toxins; 

f.3.  Conotoxin; 

f.4.  Microcystin  (cyanogenosin); 

f.5.  Ricin; 

f.6.  Saxitoxin; 

f.7.  Shiga  toxin; 

f.^.  Staphylococcus  aureus  toxins; 

f.9.  Tetrodotoxin;  or 

f.lO.  Verotoxin. 

1C91F    Vaccines  containing 
microorganisms  and/or  toxins 
controlled  by  ECCN 1C61B.  and 
immunotoxins. 

Requirements 

Validated  License  Required:  SZ,  Iran 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  No 

GCT;  No 

GFW:  No 

Note:  Vaccines  that  do  not  contain  items 
controlled  by  ECCN  1C61B  are  controlled  by 
ECCN  1C96G. 

Technical  Note:  For  the  purposes  of 
ECCN  1C91F.  the  definition  of 
"Immunotoxin"  is  an  antibody-toxin 
conjugate  intended  to  destroy  specific 
target  cells,  e.g.,  tumor  cells,  that  bear 
antigens  homologous  to  the  antibody. 

Dated:  )uly  30, 1996. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

(PR  Doc.  96-20166  Filed  8-7-96;  8:45  am] 

BILLING  CODE  35'0-0"'-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Regulations  No.  4] 
RIN  096O-AE20 

Living  in  the  Same  Household  and  the 
Lump-Sum  Death  Payment 

AGENCY:  Social  Security  Administration. 
action:  Final  rules. 

summary:  We  are  revising  our  rules  on 
living  in  the  same  household"  (LISH) 
and  the  lump-sum  death  payment 
(LSD?)  to  bring  them  into  accord  with 
legislation  that  restricted  the  payment  of 
the  LSDP.  This  revision  includes  the 
removal  from  our  regulations  of  several 
outdated  sections  and  paragraphs.  We 
also  are  incorporating  into  our  rules  the 
policy  established  previously  in  a  Social 
Security  Ruling  (SSR)  that  interpreted 
the  definition  of  LISH  to  allow  for 
extended  separations  that  are  based 
solely  on  medical  reasons. 
EFFECTIVE  DATE:  These  rules  are  effective 
September  9,  1996. 


FOR  PURTHEP  INFORMATION  CONTACT: 
Da;..u,  •   b.'iagevvater,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3298  for  information 
about  these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
121-! 

SUPPLEMENTARY  INFORMyH.ljON: 
Background 

Prior  to  passage  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981, 
Public  Law  97-35,  the  widow(er)  of  a 
deceased  worker  could  qualify  for  the 
LSDP  if  he/she  had  been  LISH  with  the 
deceased  at  the  time  of  death  or,  under 
certain  conditions,  if  he/she  paid  the 
burial  expenses  of  the  deceased.  Thus, 
a  vndow(er)  who  was  not  LISH  with  the 
deceased  could  still  receive  the  LSDP  if 
he/she  paid  the  deceased's  burial 
expenses. 

Public  Law  97-35  redefined  who 
could  qualify  for  the  LSDP.  Effective 
September  1, 1981,  the  LSDP  no  longer 
was  payable  to  any  individuals,  other 
than  those  described  in  Public  Law  97- 
35,  or  to  funeral  homes. 

Under  Public  Law  97-35,  the  LSDP  is 
payable  to  3  categories  of  individuals: 
(1)  the  surviving  spouse  of  the  deceased 
who  was  LISH  with  the  deceased  at  the 
time  of  death;  (2)  a  person  who  is 
entitled  to  (or  was  ehgible  for)  benefits 
on  the  deceased's  earnings  record  for 
the  month  of  death  as  a  widow(er)  or  as 
the  mother  or  father  of  a  child  of  the 
deceased;  or  (3)  a  child  of  the  deceased 
who  is  entitled  to  (or  was  eligible  for) 
benefits  on  the  deceased's  earnings 
record  for  the  month  of  death. 

For  those  widow(ers)  who  were  not 
LISH,  a  possible  anomaly  was  created 
by  the  LSDP  limitations  in  Public  Law 
97-35  and  existing  regulations.  An 
example  of  such  an  anomaly  is  the 
following  situation. 

A  worker  had  been  Hving  in  a  nursing 
home  for  3  years  prior  to  his  death 
because  his  wife  was  unable  to  provide 
the  daily  medical  care  he  needed.  Until 
his  death,  the  worker  was  visited 
frequently  by  his  wife,  who  hved  in  the 
house  to  which  the  worker  would  have 
returned  if  he  were  able.  The  widow 
was  receiving  a  Retirement  Insurance 
Benefit  (RIB)  which  exceeded  her  late 
husband's  Primary  Insurance  Amoimt 
(PLA).  Based  on  PubUc  Law  97-35  and 
a  strict  interpretation  of  the  regulatory 
definition  of  LISH,  this  widow  would 
not  qualify  for  the  LSDP  because  she 
was  neither  USH  nor  entitled  to  benefits 
based  on  her  late  husband's  earnings 
record.  (However,  if  the  widow's  RIB 


did  not  exceed  her  late  husband's  PIA, 
she  would  quaHfy  for  the  LSDP.) 

Present  Policy 

Operating  instructions,  as  well  as 
most  of  the  pertinent  regulatory 
sections,  have  been  changed  to  reflect 
the  changes  in  the  law  established  by 
Public  Law  97-35.  To  qualify  as  a  LISH 
spouse,  the  widow(er)  and  the  deceased 
must  have  "customarily  lived  together 
as  husband  and  wife  in  the  same 
residence"  (§404.347).  While  temporary 
separations  do  not  necessarily  preclude 
the  Social  Security  Administration 
(SSA)  from  considering  a  couple  to  be 
LISH,  extended  separations  (including 
most  that  last  6  months  or  more) 
generally  indicate  the  couple  was  not 
LISH. 

However,  in  order  to  avoid  the 
possible  anomaly  discussed  above,  SSR 
82-50  w^s  issued  to  provide  for  an 
exception  when  an  extended  separation 
is  based  solely  on  medical  reasons.  SSR 
82-50  states: 

If  a  hust>and  and  wife  are  (or  were) 
separated  and  continue(d)  to  be  separated, 
solely  for  medical  reasons,  SSA  may  consider 
them  to  be  living  in  the  same  household  even 
if  the  separation  is  (or  was)  likely  to  be 
permanent  and  there  is  (or  was)  little  or  no 
expectation  of  the  parties  again  physically 
residing  together.  As  long  as  the  spouse  who 
is  now  applying  for  the  LSDP  or  spouse's 
benefits  based  on  a  deemed  marriage  has 
continued  to  demonstrate  strong  p)ersonal 
and/or  financial  concern  for  the  worker,  SSA 
will  assume  they  would  have  lived  together 
(absent  evidence  to  the  contrary)  had  the 
medical  reasons  not  necessitated  their 
separation,  and  will  pay  the  LSDP  or 
s()ouse's  benefits  to  the  sp>ouse. 

New  Policy 

Since  there  are  still  some  sections  of 
our  regulations  that  refer  to  the  law  on 
entitlement  to  the  LSDP  which  predated 
Public  Law  97-35  and  since  these 
sections  no  longer  are  applicable,  we  are 
updating  or  removing  them.  We  are 
eliminating  obsolete  §§  404.393, 
404.394.  404.395,  and  404.765  and 
paragraphs  404.2(a)(2)  through  (a)(6), 
404.3(a),  404.612(e),  and  404.615(b). 

Also,  we  are  incorporating  the  LISH 
poUcy  interpretation  found  in  SSR  82- 
50  into  our  regulations.  The  new 
regulatory  definition  will  clearly  allow 
for  extended  separations  due  to  the 
confinement  of  either  spouse  in  a 
nursing  home,  hospital,  or  other 
medical  institution.  As  long  as  evidence 
indicates  the  husband  and  wife  were 
initially  separated,  and  continue  to  be 
separated,  solely  for  medical  reasons 
and  would  otherwise  have  resided 
together,  they  will  be  considered  to  be 
LISH.  Because  of  this  action,  we  are 
rescinding  SSR  82-50  upon  the  effective 
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date  of  these  rules.  This  rescission 
appears  in  the  "Notices"  section  of 
today's  Federal  Register. 

On  December  6,  1995.  we  published 
these  final  niles  as  proposed  rules  in  the 
Federal  Register  at  60  FR  62354  with  a 
60-day  comment  period.  We  received 
comments  from  only  one  source,  which 
represents  the  largest  professional 
organization  of  funeral  directors  in  the 
United  States.  The  commenter  fully 
supported  the  proposed  rules. 
Therefore,  we  are  publishing  the  final 
rules  essentially  unchanged  from  the 
proposed  rules. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  final  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  the  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance] 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Secvuity. 

Dated:  July  25.  1996. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  A,  D,  G,  and  H  of 
part  404  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  are 

amended  as  follows: 

PART  404— FEDERAL  OlD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  A — [Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  203.  205(a),  216(j),  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
403.  405(a),  416(i).  and  902(a)(5)). 

§404.2    [Amended] 

2.  Section  404.2  is  amended  by 
removing  paragraphs  (a)(2)  through 
(a)(6)  and  redesignating  paragraph  (a)(7) 
as  paragraph  (a)(2). 


§404.3    [Amended] 

3.  Section  404.3  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  (b),  respectively. 

Subpart  D — [Amended] 

4.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203(a)  and  (b),  205(a), 
216,  223,  225,  228(a}-{e).  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  402,  403(a) 
and  (b),  405(a),  416, 423.  425. 428(a)-<e),  and 
902(a)(5)). 

5.  Section  404.347  is  revised  to  read 
as  follows: 


§404.347 
defined. 


"Living  In  tne  same  household" 


Living  in  the  same  household  means 
that  you  and  the  insured  customarily 
lived  together  as  husband  and  wife  in 
the  same  residence.  You  may  be 
considered  to  be  living  in  the  same 
household  although  one  of  you  is 
temporarily  absent  from  the  residence. 
An  absence  will  be  considered 
temporary  if: 

(aj  It  was  due  to  service  in  the  U.S. 
Armed  Forces; 

(b)  It  was  6  months  or  less  and  neither 
you  nor  the  insured  were  outside  of  the 
United  States  during  this  time  and  the 
absence  was  due  to  business, 
employment,  or  confinement  in  a 
hospital,  nursing  home,  other  medical 
institution,  or  a  penal  institution; 

(c)  It  was  for  an  extended  separation,- 
regardless  of  the  duration,  due  to  the 
confinement  of  either  you  or  the  insured 
in  a  hospital,  niu^ing  home,  or  other 
medical  institution,  if  the  evidence 
indicates  that  you  were  separated  solely 
for  medical  reasons  and  you  otherwise 
would  have  resided  together;  or 

(d)  It  was  based  on  other 
circumstances,  and  it  is  shown  that  you 
and  the  insured  reasonably  could  have 
expected  to  live  together  in  the  near 
future. 

6.  Section  404.390  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§404.390    General. 

*   *   *  If  the  insured  is  not  survived 
by  a  widow(er)  who  meets  this 
requirement,  all  or  part  of  the  $255 
payment  may  be  made  to  someone  else 
as  described  in  §  404.392. 

7.  Section  404.392  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§404.392    Who  is  entitled  to  the  lump-sum 
death  payment  when  there  is  no  widow(er) 
who  was  living  in  the  same  household. 

(a)  General.  If  the  insured  individual 
is  not  survived  by  a  widow(er)  who 


meets  the  requirements  of  §  404.391,  the 
lump-sum  death  payment  shall  be  paid 
as  follows: 


§404.393    [Removed] 
8.  Section  404.393  is  removed. 

§  404.394    [Removed] 

y.  Section  404.394  is  removed. 

§404.395    [Removed] 

10.  Section  404.395  is  removed. 

Subpart  G — [Amended] 

11.  The  authority  citation  for  subpart 
G  of  part  404  continues  to  read  as 
follows: 

Authority:  Sees.  202(i).  (j),  (o),  (p),  and  (r), 
205(a),  216(i)(2),  223(b),  228(a),  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.Q  402(i), 
(j).  (o),  (p),  and  (r),  405(a),  416(i)(2),  423(b), 
428(a),  and  902(a)(5)). 

§404.612    [Amended] 

12.  Section  404.612  is  amended  by 
removing  paragraph  (e)  and 
redesignating  paragraphs  [f],  (g),  and  (h) 
as  paragraphs  (e),  (f),  and  (g), 
respectively. 

§404.615    [Amended] 

13.  Section  404.615  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c).  respectively. 

Subpart  H — [Amended] 

14.  The  authority  citation  for  subpart 
H  of  part  404  continues  to  read  as 
follows: 

Authority:  Sees.  205(a)  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  405(a)  and 
902(a)(5)). 

§404.765    [Removed] 

15.  Section  404.765  is  removed. 

# 

[FR  Doc.  96-20121  Filed  8-7-96;  8:45  am) 

BILLING  CODE  4190-22-P 


ENVIRONMENT  PROTECTION 
AGENCY 

40  CFR  Part  5 

[FRL-5548-8] 

Clean  Air,  Clean  Water,  Solid  Waste, 
Pesticides  Programs;  Removal  of 
Legally  Obsolete  Rule 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 
ACTION:  Final  rule. 

SUMl^ARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  removing  from 
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the  Code  of  Federal  Regulations  (CFR) 
40  CFR  Part  5.  This  outdated  rule 
created  a  schedule  of  tuition  fees  for 
technical  and  managerial  training 
conducted  directly  by  EPA  under  its 
programs  in  air,  water,  solid  waste, 
radiation  and  pesticides.  This  rule  is  no 
longer  legally  in  effect  because  it  is 
inconsistent  with  how  Government  fees 
and  charges  are  currently  assessed 
under  31  U.S.C.  9701.  Deleting  this  rule 
from  the  CFR  will  clarify  the  legal  status 
of  this  rule  for  personnel  of  State  and 
local  governmental  agencies,  other 
Federal  agencies,  private  industries, 
universities,  and  other  non-EPA 
agencies  and  organizations.  This  action 
is  in  furtherance  of  government 
streamlining  and  v«ll  not  adversely 
impact  public  health  or  the 
environment. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  August  8, 1996. 
FOR  FURTHER  IMFOWIIATION  CONTACT: 
James  H.  Carr,  EPA  Institute  (Mail  Code 
3632),  EPA,  401  M  Street,  SW., 
Washington,  DC  20460.  Telephone: 
(202)  260-8047;  or  E-mail  to: 
carr  iames@epamail.epa  gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  4, 1995,  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and,  by  June  1, 1995,  to 
identify  those  rules  that  are  obsolete  or 
unduly  burdensome.  EPA  has 
conducted  a  review  of  it?  rules, 
including  40  CFR  Part  5  issued  under 
the  authority  of  31  USC  §  483a.  That  law 
was  enacted  to  allow  federal  agencies  to 
recoup  costs  from  identifiable  special 
beneficiaries  where  the  services 
rendered  inured  to  the  benefit  of  special 
recipients  not  the  general  public. 

Tne  removal  of  this  rule  from  the  CFR 
is  in  keeping  with  the  poUcy  view  that 
charges  should  be  set  at  rates  rather  than 
fixed  dollar  amounts  in  order  to  reflect 
changes  in  costs  to  the  Government  or 
changes  in  market  prices  of  the 
property,  resource  or  service  provided. 
See  OMB  Circular  A-25. 

Inasmuch  as  this  rule  relates  to 
Agency  practice  and  in  view  of  the 
subject  matter,  notice  of  proposed  rule 
making  and  public  comment  were 
considered  unnecessary.  • 

n.  Obsolete  Rule 

Part  5 — Tuition  Fees  for  Direct 
Training.  40  CFR  Part  5  requires  EPA  to 
charge  a  schedule  of  tuition  fees  for  all 
persons  attending  EPA  technical  and 
managerial  training  conducted  directly 
by  EPA  (direct  training)  under  its 


programs  in  air,  water,  solid  waste, 
radiation  and  pesticides  which 
commence  on  or  after  January  1, 1974. 
On  January  1,  1974,  EPA  issued  a 
regulation  which  set  a  schedule  of  fixed 
dollar  amoimts  for  direct  training. 
On  September  13,  1982,  31  USC 
§  483a  was  replaced  by  31  USC  §  9701, 
which  established  more  objective  . 
criteria  to  recoup  charges  for 
governmental  services  or  things  of 
value.  Accordingly,  EPA  is  removing  the 
current  schedule  of  fixed  dollar 
amounts  in  40  CFR  Part  5  from  the  CFR. 

Ill   Rulemaking  Analysis 

Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51,735  (October  4, 1993)]  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  raise  novel  legal  or  pohcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Unfunded  Mandates  Reform  Act 

Today's  riile  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 


Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  of  Subiects  in  40  CFR  Part  5 

Environmental  protection.  Education, 
Intergovernmental  relations. 

Dated:  July  29. 1996. 

Ahrin  M.  PesachoMritz, 

Acting  Assistant  Administrator,  Offkx  of 
Administration  and  Resources  Management. 

For  the  reasons  set  out  in  the. 
preamble,  40  CFR  chapter  I  under  the 
authority  of  31  U.S.C.  9701  is  amended 
as  follows. 

PART  5— [REMOVED] 

1.  Part  5  is  removed. 
[PR  Doc.  96-20229  Filed  8-7-96;  8:45  am] 

BILUNG  CODE  »S»0-fO-P  . 


40  CFR  Part  52 

[WA47-7120a;  FRL-5543-8] 

Clean  Air  Act  Approva  31c 
Promulgation  of  Carbon  Mo^cx  ae 
Implementation  Plan  for  t^e  Sia'e  of 
Washington:  Puget  Souna  Emission 
Inventory 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  1990 
base  year  and  1995  projected  year 
carbon  monoxide  emission  inventory 
portion  of  the  Puget  Sound  carbon 
monoxide  (CO)  State  Implementation 
Plan  (SIP)  submitted  on  September  30, 
1994,  by  the  State  of  Washington 
Department  of  Ecology  (Ecology)  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standard  (NAAQS)  for  CO. 
DATES:  This  action  is  effective  on 
September  23,  1996  unless  adverse  or 
critical  comments  are  received  by 
September  9, 1996.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107),  EPA,  1200  Sixth  Avenue.  Seattle, 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
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Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW  ,  Washington.  DC  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  nonnal 
business  hours  at  the  following 
locations:  EPA.  Region  10.  Office  of  Air 
Quality.  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  VVashmgton  98101,  and 
Washington  State  Department  of 
Ecology,  300  Desmond  Drive,  Olympia, 
WA  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  EPA  Region  10, 
Office  of  .\ir  Quality  (OAQ-107),  Seattle 
WA  98101.  (206)  553-6917, 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  a  March  15, 1991,  letter  to  die  EPA 
Region  10  Administrator,  the  Governor 
of  Washington  recommended  the 
Seattle-Tacoma-Everett  area,  including 
the  western  portions  of  King,  Pierce, 
and  Snohomish  Counties,  be  designated 
as  nonattainment  for  CO  as  required  by 
section  107(d)(1)(A)  of  Uie  1990  Clean 
Air  Act  Amendments  (CAAA  or  the  Act) 
(Public  Uw  101-549. 104  Stat.  2399, 
codified  at  42  U.S.C-  7401-7671q).  The 
area,  which  includes  lands  within  the 
Puyallup  Reservation,  Tulalip 
Reservation  and  Muckleshoot 
Reservation,  was  designated 
nonattainment  and  classified  as 
"moderate"  under  the  provisions 
outhned  in  sections  186  and  187  of  the 
CAA.  (See  56  FR  56694  (Nov.  6,  1991), 
codified  at  40  CFR  part  81.  §81.348.) 
Because  the  Seattle-Tacoma-Everett  area 
had  a  design  value  of  14.8  ppm  (based 
on  1987  data),  it  was  classified  as 
"moderate  >  12.7  ppm"  (moderate  plus). 

Under  the  Clean  Air  Act  as  amended. 
States  have  the  responsibility  to 
inventory  emissions  contributing  to 
NAAQS  nonattainment,  to  track  these 
emissions  over  time,  and  to  ensure  that 
control  strategies  are  being  implemented 
that  reduce  emissions  and  move  areas 
towards  attainment.  Under  section 
187(a)(1).  the  CAAA  requires  moderate 
CO  nonattainment  areas  to  submit  a 
base  year  CO  inventory  that  represents . 
actuaJ  emissions  in  the  CO  season  by 
November  15,  1992.  Stationary  point, 
stationary  area,  on-road  mobile,  and 
non-road  mobile  sources  of  CO  are  to  be 
included  in  the  inventory.  This 
inventory  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory. 
The  inventory  is  to  address  actual  CO 
emissions  for  the  area  during  the  peak 
CO  season.  The  peak  CO  season  should 
reflect  the  months  when  peak  CO  air 
quahty  concentrations  occur.  Moderate 
CO  nonattainment  areas  are  required  to 
submit  a  periodic  inventory  that 


represents  actual  emissions  no  later 
than  September  30, 1995,  and  every 
three  years  thereafter  until  the  area  is 
redesignated  to  attainment  (section 
187(a)(5)).  Moderate  CO  nonattainment 
areas  with  a  design  value  of  12.7  parts 
per  million  (ppm)  or  more  are  required 
to  submit  an  attainment  demonstration 
plan  by  November  15, 1992  that 
demonstrates  attainment  by  December 
31,  1995  (187(a)(7)).  To  make  the 
Attainment  Demonstration,  base  year 
and  projected  modeling  inventories  are 
needed.  The  base  year  inventory  is  the 
primary  inventory  fi^om  which  the 
periodic  and  modeling  inventories  are 
derived.  Further  information  on  these 
inventories  and  their  piupose  can  be 
found  in  the  document  "Emission 
Inventory  Requirements  for  Carbon 
Monoxide  State  Implementation  Plans," 
EPA,  Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina,  March  1991. 

n.  Today's  Action 

The  EPA  is  approving  the  carbon 
monoxide  (CO)  base  year  1990  and 
projected  year  1995  emission  inventory 
submitted  to  EPA  on  September  30, 
1994,  based  on  the  Level  I,  U,  and  HI 
review  findings. 

m.  Review  of  State  Submittal 

The  Level  I  and  II  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present. 
The  review  also  evaluates  the  level  of 
supporting  documentation  provided  by 
the  State  and  assesses  whether  the 
emissions  were  developed  according  to 
current  EPA  guidance.  Washington's 
inventory  satisfies  both  Level  I  and 
Level  n  requirements.  The  Level  III 
review  process  is  outlined  here  and 
consists  of  9  points  that  the  inventory 
must  include.  For  a  base  year  emission 
inventory  to  be  acceptable  it  must  pass 
all  of  the  following  acceptance  criteria; 

1.  An  approved  Inventory  Preparation  Plan 
(IPP)  must  be  provided  and  the  Quality 
Assurance  (QA)  program  contained  in  the  IPP 
must  be  performed  and  its  implementation 
documented. 

2.  Adequate  documentation  must  be 
provided  that  enables  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have  been 
prepared  or  calculated  according  to  the 
current  EPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must  have 
been  prepared  or  calculated  according  to  the 
current  EPA  guidance. 

7.  The  method  (e.g.,  Highway  Performance 
Modelling  System  (HPMS)  or  a  network 


transportation  planning  model)  u.sed  to 
develop  vehicle  miles  travelled  [\'MT) 
estimates  must  follow  EP.A  guidance,  which 
is  detailed  in  the  document,  "Procedures  for 
Emission  Inventorv  Preparation.  Volume  IV: 
Mobile  Sources",  December  1992,  The  VMT 
development  methods  must  be  adequately 
described  and  documented  in  the  inventory 
report. 

8.  The  MOBILE  model  must  be  correctly 
used  to  produce  emission  factors  for  each  of 
the  vehicle  classes. 

9.  Non-road  mobile  emissions  must  be 
prepared  according  to  current  EPA  guidance 
for  all  of  the  source  categories. 

The  EPA  is  approving  this  emission 
inventory  as  meeting  the  requirements 
of  section  187(a)(1)  of  the  Act.  The 
reasons  why  this  submittal  meets  the 
Level  III  criteria  are  discussed  below. 

Initially.  EPA  subjected  the 
Washington  State  CO  emission 
inventories  to  a  rigorous  review.  This 
review  pointed  out  various  deficiencies 
in  the  inventory.  In  their  updates  to  the 
original  emissions  inventory  submitted 
January  24,  1993,  the  Puget  Sound  Air 
Pollution  Control  Agency  (PSAPCA)    . 
corrected  these  deficiencies.  Further 
corrections  were  made  and  submitted 
September  30,  1994. 

Inventory  Preparation  Plan 

Washington  submitted  its  final 
Inventory  Preparation  Plan  (IPP)  and 
accompanying  final  Quality  Assurance 
Plan  on  October  2,  1991.  These  plans 
satisfied  the  EPA's  requirements. 

Quality  Assurance 

Throughout  the  emissions  inventory, 
PSAPCA  provides  documentation  of 
quality  assurance.  For  each  source 
category,  PSAPCA  identifies  the 
methodology  employed.  Where 
PSAPCA  methods  deviate  from  EPA 
suggested  procedures,  the  rationale  for 
the  alternate  method  is  noted.  For  each 
CO  source  category,  PSAPCA  provides 
the  reference  from  which  it  excerpted 
information.  When  needed,  projection 
equations  are  provided  to  show 
emission  amounts  beyond  the  base  year. 
In  many  cases,  the  1995  inventory 
"grows"  the  1990  numbers  by  a 
particular  factor  (e.g.  population 
growrth).  If  1995  values  are  the  same  as 
1990  values,  reasons  for  the  lack  of 
growth  in  emissions  are  noted. 

Point  source  inventory:  PSAPCA's 
point  source  inventory  identifies 
sources  whose  emissions  equal  or 
exceed  twenty-five  tons  per  year  of 
carbon  monoxide.  There  are  18  CO 
point  sources  in  the  Puget  Soimd 
nonattainment  area.  The  dominant 
industry  with  CO  point  sources  is  pulp 
and  paper  processing. 

To  compile  the  point  soiuce 
inventory,  PSAPCA  inventories  all 
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subject  point  sources  on  an  annual 
basis.  Each  source  sends  PSAPCA  an 
annual  questionnaire  ("Form  B")  that 
chronicles  its  emissions.  The  form 
includes  SIC  classification,  normal 
operating  schedule,  criteria  air 
contaminants  (in  tons/year),  an 
emission  pomt./segment  summary, 
including  CAS  (chemical  abstract 
services)  numbers  of  the  chemicals 
involved.  PSAPCA  engineers  then 
review  the  data,  which  may  also  be 
verified  bv  field  inspectors. 

PSAPCA  reports  that  {5oint  source 
emissions  for  1990  and  1995  are 
identical,  at  136,600  pounds  per  day. 
Area  source  inventory:  PSAPCA's 
inventory  for  CO  area  sources  is  divided 
into  the  following  categories:  industrial 
fossil  fuel  use,  commercial  fossil  fuel 
use,  residential  fuel  use,  residential 
wood  burning,  engine  testing, 
residential  garbage,  land  clearing 
burning,  yard  waste  burning,  structure 
burning,  and  waste  management.  The 
largest  contributor  to  CO  emissions  was 
wood  burning.  Emissions  for  each 
source  category  are  calculated  for  the 
three  counties  that  comprise  the 
nonattainment  area  (King,  Pierce,  and 
Snohomish).  The  inventory  provides  a 
disciission  per  category,  and  displays 
equations  that  were  used  to  develop 
emissions  estimates.  Sources  of 
information  are  provided  as  needed  (e.g. 
population  from  the  1990  Census).  In 
some  cases,  PSAPCA's  methodology 
differs  from  EPA's  recommended 
procedures.  When  this  occurs,  PSAPCA 
notes  the  reason  for  the  difference. 
Usually.  PSAPCA  uses  data  tailored  to 
the  local  or  state  area  rather  than  using 
the  national  equations  or  factors.  For  the 
1995  emission  inventory,  numbers  are 
frequently  "grown"  from  the  1990 
inventory.  Where  necessary,  projection 
equations  are  provided.  Area  source 
totals  for  1990  were  620,762  pounds  per 
winter  day  (Ib/wd)  within  the  CO 
nonattainment  area,  and  637,720  Ib/wd 
for  1995.  Additionally,  for  the  1995 
stationary  area  source  inventory, 
PSAPCA  provides  a  trend  analysis  and 
states  an  explanation  for  why  increase 
or  decrease  in  emissions  may  have 
occurred. 

Vehicle  miles  travelled  (VMT): 
Washington  created  a  "Memorandum  of 
Understanding"  between  the  Puget 
Sound  Regional  Council,  Spokane 
Regional  Coimcil,  Washington  State 
Department  of  Ecology  and  Washington 
State  Department  of  Transportation  to 
apportion  responsibility  for  reporting  of 
vehicle  miles  travelled  to  these 
agencies.  Puget  Sound  Regional  Council 
and  Spokane  Regional  Council  develop 
peer  review  draft  vehicle  miles  travelled 
reports  for  their  respective  Federal  Aid  - 


Urban  .\reas.  based  on  data  submitted 
by  the  Department  of  Transportation. 
The  draft  reports  are  submitted  to 
Ecology,  which  then  submits  the  final 
vehicle  miles  travelled  annual  report  to 
EPA. 

The  Puget  Sound  Regional  Council, 
which  develops  VMT  forecasts  for  the 
Puget  Sound  CO  nonattainment  area, 
uses  a  four-part  model  consisting  of  a 
trip  generation  component,  a  trip 
distribution  component,  a  mode  choice 
component,  and  a  transportationymode 
assignment  component.  The  model 
considers  residential  factors, 
employment,  road  network,  land  use. 
population,  etc..  and  is  reevaluated 
several  times  per  year. 

The  VMT  development  methods  were 
adequately  described  and  documented 
in  the  SIP  and  satisfy  EPA's 
requirements. 

Use  of  the  Mobile  model:  The 
mobileSa  model  was  correctly  used  to 
produce  emission  factors  for  each  of  the 
vehicle  classes.  The  model  employs  the 
2500  idle  test  even  though  Washington's 
program  uses  both  the  loaded  idle  and 
the  2500  idle.  This  is  because  MobileSa 
allots  higher  emission  factors  for  the 
loaded  idle  test  than  for  the  2500  idle. 
Inputs  to  the  mobileSa  model  reflect 
Washington's  program:  2.7%  oxygenate, 
15%  waiver  rate  for  cars  1968-1980, 
14%  waiver  rate  for  cars  1981  and 
younger.  90%  compUance  rate,  biennial 
inspection,  centraUzed  program,  etc. 
The  Washington  State  Department  of 
Ecology  was  responsible  for  the  on-road 
section  of  the  emissions  inventory. 
Quality  Assurance  is  provided  within 
the  on-road  discussion.  Additionally, 
the  EPA  QA  checklist  was  used  to  check 
data.  On-road  mobile  sources  are 
4.347.800  lb/day  for  1990  and  2.717,600 
lb/day  for  1995. 

Please  note  that  the  emission 
inventory  mobile  source  estimates  are 
not  the  same  as  those  in  the  IM  SIP.  The 
IM  SIP  uses  mobileSah  and  gives  credit 
to  technician  training.  Washington  has 
elected  to  use  the  mobileSa  outputs  for 
its  attainment  demonstration,  and  to  use 
mobileSah  to  show  that  it  meets  EPA's 
low  enhanced  performance  standard. 
This  discrepancy  is  further  discussed  in 
the  Technical  Support  Document. 

Non-road  inventory:  PSAPCA 
describes  each  category  and  the 
methodology  employed.  Methodology  is 
taken  from  Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone,  unless  otherwise  noted.  When 
PSAPCA's  methodology  deviates  from 
EPA  guidemce,  it  is  usually  because 
PSPACA  uses  numbers  reflective  of 
local  scenarios  as  opposed  to  national 
averages.  Assumptions,  equations,  and 


sources  are  noted  per  source  category. 
Major  non-road  contributors  are  lawn 
and  garden  equipment,  industrial  and 
wholesale  equipment,  and  aircraft  and 
marine  sources.  Nonroad  totals  are 
396,336  lb/day  for  1990  and  434,863  lb/ 
day  for  1995.  For  the  1995  inventory, 
PSAPCA  comments  on  the  trends  since 
1990  and  provides  explanations  for  why 
the  increase  or  decrease  in  emission  was 
projected  to  occur. 

rV.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  EPA.  Section  110(aK2)  of 
the  Act  requires  that  each  emission 
inventory  submitted  by  a  State  has  to  be 
adopted  after  reasonable  notice  and 
public  hearing. '  Final  approval  of  the 
inventory  will  not  occur  until  the  State 
revises  the  inventory  to  address  public 
comments.  CO  nonattainment  areas 
with  design  values  greater  than  12.7 
ppm  must  submit  the  entire  SIP 
(emissions  inventories,  attainment 
demonstrations,  and  control  strategies) 
by  November  15, 1992,  and  EPA  expects 
the  emissions  inventories  to  have  gone 
through  the  pubUc  hearing  process  as 
part  ofthe  frill  CO  SIP.2 

The  State  of  Washington  held  a  public 
hearing  on  September  8,  1994  to 
entertain  public  comment  on  the  1990 
base  year  emission  inventory  for  the 
Puget  Sound  Carbon  Monoxide 
Nonattainment  Area.  Following  the 
public  hearing  the  inventory  was 
adopted  by  the  State  and  signed  by  the 
Governor  on  September  30, 1994,  and 
submitted  to  EPA  on  September  30, 
1994  as  a  proposed  revision  to  the  SIP. 

The  emission  inventory  was  reviewed 
by  EPA  to  determine  completeness 
shortly  after  its  submittal,  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  Part  51,  Appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  The  submittal  was  found  to  be 
complete  on  March  30.  1995. 

V.  Implications  of  Today's  Action 

The  EPA  is  approving  the  Puget 
Sound  carbon  monoxide  emission 
inventory  submitted  as  "replacement 
pages"  to  the  Washington  SIP  on 
September  30. 1994.  The  State  has 
submitted  a  complete  inventory 


1  Also  Section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  llCKaKZ). 

J  Memorandum  from  John  Calcagni,  Director,  Air 
Quality  Management  Division,  and  William  G. 
Laxton,  Director,  Technical  Support  Division,  to 
Regional  Air  Division  Directors.  Region  I-X, 
"Public  Hearing  Requirements  for  1990  Base- Year 
Emission  Inventories  for  Orone  and  Carbon 
Monoxide  Nonattainment  Areas,"  September  29. 
1992. 
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containing  point,  area,  on-road,  and 
non-road  mobile  source  data,  and 
documentation.  Emissions  for  these 
groupings  are  presented  in  the  following 
table: 


Emissioo  Category 


Daily  Erriissions  (lt)s/ 

day)  (rounded  to  the 

nearest  100) 


Base  year 
1990 

Projected 
year  1995 

Point  sources  

Area  sources 

Morvroad  rrxjbtle 

sources      

On-road  -notxle 

sources 

136,000 
620,700 

396,300 

4.347,800 

136.000 
637,700 

435.000 

2.717.600 

Total „ 

5,492,200 

3,928.000 

This  inventory  is  complete  and 
approvable  according  to  the  criteria  set 
out  in  the  November  12,  1992 
memorandum  from  J.  David  Mobley, 
Chief  Emission  Inventory  Branch. 
Technical  Support  Document  (TSD)  to 
G.T.  Hehns,  Chief  Ozone/Carbon 
Monoxide  Programs  Branch,  AQMD. 

As  noted,  additional  submittals  of  SIP 
emission  inventories  for  the 
Donattainment  areas  are  due  at  later 
dates.  The  EPA  will  determine  the 
adequacy  of  any  such  submittal  as 
appropriate. 

VI.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu^  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  E.P.A.,  427  U.S. 


246.  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approv«i  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15.  1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be   . 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
This  action  has  been  cjassified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 


Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  bv  a  July  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  .Administrator  for  Air  and 
Radiation,  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  23, 

1996  unless,  by  September  9.  1996, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  23,  1996. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  7,  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 

Note:  Incorpioration  by  reference  of  the 
Implementation  Plan  for  the  Slate  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1, 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


UMI 
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Dated:  July  22,  1996. 
Randall  F.  Smith, 
Acting  Regional  Administrator. 

PART  52— {AMENDED] 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (cK63)  to  read  as 
follows: 

§  52  2470    Identification  of  plan. 

•         «         «         «         * 

(c)*  *  • 

(63)  On  September  30,  1994.  the 
Director  of  WDOE  submitted  to  the 
Regional  Administrator  of  EPA  a 
revision  to  the  carbon  monoxide  State 
Implementation  Plan  for,  among  other 
things,  the  1990  and  1995  Emission 
Inventories  for  Area,  Nonhighway 
Mobile,  and  On-Road  Mobile  Sources. 

(i)  Incorporation  by  reference. 

(A)  September  30,  1994,  letter  from 
WDOE  to  EPA  submitting  emission 
inventories  for  the  Puget  Sound  CO 
nonattainment  area  (adopted  on 
September  30, 1994);  NonHighway 
Mobile  Sources  Emission  Inventory  for 
Carbon  Monoxide  and  Preciu-sors  of 
Ozone  for  King,  Pierce  and  Snohomish 
Coimties  Base  Year  1990,  dated 
December  1993;  Stationary  Area  Sources 
Emission  Inventory  for  Carbon 
Monoxide  and  Precursors  of  Ozone  for 
King,  Pierce  and  Snohomish  Counties 
Base  Year  1990,  dated  December  1993; 
Stationary  Area  Sources  Emission 
Inventory  for  Carbon  Monoxide  and 
Precursors  of  Ozone  for  King,  Pierce  and 
Snohomish  Counties  Projection  Year 
1995,  dated  September  1994; 
Supplement  to  the  SIP,  "Puget  Sound 
Carbon  Monoxide  Nonattaiimient  Area," 
Replacement  Pages,  dated  September 
1994;  Non-Road  Mobile  Sources 
Emission  Inventory  for  Carbon 
Monoxide  and  Precursors  of  Ozone  for 
King,  Pierce  and  Snohomish  Counties, 
Base  Year  1990,  dated  September  1994; 
Non-Highway  Mobile  Sources 
Projections  for  1995  Emission  Inventory 
for  Carbon  Monoxide  and  Precursors  of 
Ozone  for  King,  Pierce  and  Snohomish 
Coimties,  dated  September  1994; 
Seattle-Tacoma  Urban  Carbon  Monoxide 
Nonattainment  Area  1990  Base  Year  On 
Road  Mobile  Source  Emissions 
Inventory,  dated  August  1994;  and 
Seattle-Tacoma  Urban  Carbon  Monoxide 
Nonattainment  Area  1995  Projected 


Year  On  Road  Mobile  Source  Emissions 
Inventory,  dated  August  1994. 

[PR  E)oc.  96-20139  Filed  8-7-96;  8:45  am) 

BILUNG  CODE  6S60-S&-P 


40  CFR  Part  52 
[FRL -5533-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Massachusetts; 
Emissions  Banking,  Trading,  ana 
Averaging  Program  Approval 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving,  in 
final,  a  State  Implementation  Plan. (SIP) 
revision  submitted  by  Massachusetts. 
This  revision  establishes  a  voluntary 
emissions  banking,  trading,  and 
averaging  program  for  eligible  sources  of 
volatile  organic  compoimds  (VOC), 
nitrogen  oxides  (NOx).  or  carbon 
monoxide  (CO).  The  goal  of  these 
regulations  is  to  encourage  the  creation, 
trading,  and  averaging  of  emission 
reduction  credits  in  order  for  facilities 
to  comply  with  new  source  review 
offsetting,  netting,  and  reasonably 
available  control  technology  (RACT) 
requirements  in  the  most  cost-effective 
manner.  The  program  was  adopted  as  a 
discretionary  Economic  Incentive 
Program,  developed  pursuant  to  EPA's 
guidance.  This  revision  includes 
provisions  which  EPA  proposed  to 
approve  in  a  document  published  on 
February  22,  1995. 

DATES:  This  action  is  effective  October 
7, 1996,  unless  notice  is  received  by 
September  9, 1996  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Reeister 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studhen,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Bldg.,  Boston,  MA 
02203.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA,  and  the  Division  of 
Air  Quality  Control,  Massachusetts 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  floor, 
Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp,  Environmental 
Engineer,  Air  Quality  Planning  Unit 


(CAQ),  United  States  Environmental 
Protection  Agency,  Region  1,  JFK 
Federal  Building,  Boston,  MA  02203. 
(617) 565-2773. 

SUPPIEMENTARY  INFORMATKDN: 

I.  BaLkground 

On  April  7. 1994,  EPA  pubUshed  final 
rules  for  Economic  Incentive  Programs 
(59  FR  16690).  The  notice  set  forth 
Economic  Incentive  Program  (EIP)  rules 
which  could  be  adopted  by  certain 
ozone  and  carbon  monoxide 
nonattainment  areas  which  were 
mandated  by  sections  182(g)(3), 
182(g)(5),  187(d)(3),  and  187(g)  of  the 
Clean  Air  Act  (Act)  to  use  or  consider 
EIPs.  The  notice  also  served  as  interim 
guidance  for  States  to  develop 
discretionary  EIPs  for  any  criteria 
pollutant  in  all  areas.  Massachusetts  has 
developed  emissions  banking  and 
trading,  and  emissions  averaging 
regulations  as  a  discretionary  EIP.  The 
program  was  developed  pursuant  to 
EPA's  EIP  guidance.  These  regulations 
establish  a  voluntary  emissions  banking, 
trading,  and  averaging  program  for 
eligible  sources  of  volatile  organic 
compoimds  (VOC),  nitrogen  oxides 
(NOx),  or  carbon  monoxide  (CO).  The 
goal  of  these  regulations  is  to  encourage 
the  creation,  trading,  and  averaging  of 
emission  reduction  credits  in  order  for 
facilities  to  comply  with  new  source 
review  offsetting,  netting,  and 
reasonably  available  control  technology 
(RACT)  requirements  in  the  most  cost- 
effective  maimer. 

II.  State  Submittal 

Massachusetts  submitted  an 
emissions  banking  and  trading,  and 
emissions  averaging  regulations  in  two 
separate  SIP  subniittals.  First,  on 
February  9,  1994,  the  Massachusetts 
Department  of  Environmental  Protection 
(MA  DEP)  submitted  Sections  310  CMR 
7.00  Appendix  B(l),  (2),  (3),  and  (5)  as 
a  revision  to  its  SIP.  These  sections  of 
the  regulations  establish  requirements 
for  the  certification  of  emission 
reduction  credits  (ERCs).  or  "banking," 
as  well  as  for  the  trading  of  the  ERCs 
between  faciUties.  On  February  22, 
1995,  EPA  proposed  approval  of  this 
submittal.  Subsequently,  on  April  14, 
1995,  the  EPA  received  a  request  from 
the  Massachusetts  DEP  to  revise  the  SIP 
for  ozone,  including  amendments  to  310 
CMR  7.18  and  7.19,  regarding  emissions 
averaging  at  VOC  and  NOx  RACT 
sources,  concurrent  with  the  addition  of 
sections  310  CMR  7.00  Appendix  B(4) 
and  (6),  which  deal  with  emissions 
averaging  and  public  participation 
procedures,  respectively,  in  the  EIP. 
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Additionally,  on  February  8,  1996. 
MA  DEP  submitted  supplemental 
information  to  EPA  which  provides  a 
quantitative  demonstration  that  the  use 
of  ERCs  certified  under  310  CMR  7.00 
Appendix  B,  including  the  use  of  credits 
created  by  one-time  actions,  or  unused 
credits  carried  over  from  year  to  year, 
i.e..  the  inter-temporal  use  of  credits, 
will  be  consistent  with  the  requirements 
of  the  Massachusetts  SIP.  Reasonable 
Further  Progress  (RFP)  and  Rate  of 
Progress  (ROP)  plans,  and  area  wide 
R-ACT  reauirements. 

The  following  is  a  description  of  the 
changes  being  approved  in  this  action: 

A.  310  CMR  7.00  Appendix  3(1).  (2),  (3), 
and  (5) 

Sections  (1).  (2),  (3),  and  (5)  of 
Appendix  B  establish  a  discretionary 
economic  incentive  program  (HIP)  under 
Section  182  of  the  Clean  Air  Act  of 
emission  banking  and  trading.  The  EIP 
rule  classitles  EIPs  into  three  broad 
categones:  emission  limiting,  market 
response,  and  directionaUy  sound. 
Since  this  EIP  will  limit  total  mass 
emission,  related  parameters,  or  specify 
levels  of  emission  reductions  from 
eligible  sources,  it  is  classified  as 
emission-limiting.  Under  this  EIP, 
individuals  and  companies  can 
voluntarily  reduce  emissions  at  eligible 
stationary  sources  (e.g.,  factories), 
mobile  sources  (e.g.,  automobiles],  or 
area  sources  (e  g.,  residential  heating 
systems)  below  the  level  required  by 
State  and  federal  regulations  and  then 
bank"  the  surplus  reductions  as  credit. 
This  program  also  establishes  the 
.-equirements  for  the  transfer  credits 
between  eligible  entities.  Under  this 
program,  stationary  sourcfes  can  use 
credits  to  comply  with  new  source 
review  offsetting,  netting,  and 
reasonably  available  control  technology 
iR^^CT)  requirements.  These  sections  of 
the  regulations  became  effective  in 
Massachusetts  on  September  10, 1993. 

B.  310  CMR  7.00  Appendix  B(4) 

The  goal  of  this  part  of  the  regulations 
is  to  allow  sources  of  NOx  and  VOC  to 

utilize  emissions  averaging,  or 
bubbling",  in  order  to  comply  with 
R.-\CT  requirements.  The  addition  of 
310  CMR  7.00  .Appendix  B(4),  in 
combination  to  the  changes  made  to  310 
C.MR  7  18  and  7.19.  establishes  a  system 
by  which  facilities  owned  by  the  same 
person(s)  can  average,  or  "bubble" 
emi.ssions  These  rule  changes  became 
effective  in  Massachusetts  on  January 
27,  1995.  This  means  that  facilities 
which  reduce  emissions  below  the  level 
required  by  State  and  federal  regulation 
at  some  emission  sources,  can  control 
less  at  other  emission  sources,  provided 


that  the  net  effect  to  the  environment  is 
as  if  all  the  emission  sources  applied  the 
otherwise  required  controls.  This 
regulation  replaces  the  former  310  CMR 
7.00  Appendix  B. 

C.  310  CMR  7.00  Appendix  B(6) 

Section  310  CMR  7.00  Appendix  B(6) 
was  added  to  establish  public 
participation  procedures  which  apply  to 
applications  processed  under  310  CMR 
7.00  Appendix  B.  These  rule  changes 
became  effective  in  Massachusetts  on 
January  27,  1995.  These  provisions 
require  that  the  MA  DEP  propose 
publicly  whether  an  application  should 
be  approved,  approved  with  conditions, 
or  disapproved.  Additionally,  these 
provisions  require  the  MA  DEP  to  make 
all  non-confidential  information 
available  to  the  public,  to  publish  a 
public  notice,  to  provide  a  30  day  public 
comment  period,  and  conduct  a  public 
hearing.  Tte  inclusion  of  these 
requirements,  in  combination  with  the 
other  requirements  of  310  CMR  7.00 
Appendix  B,  will  allow  EPA  to  consider 
permits  issued  consistent  with 
Appendix  B.  for  the  certification, 
withdrawal,  transfer,  or  use  of  ERCs.  to 
be  considered  federally  enforceable 
without  the  need  for  further  EPA 
approval. 

D.  310  CMR  7.18(2)(b) 

The  changes  adopted  to  310  CMR  7.18 
consist  of  providing  facility  owners  with 
the  option  to  utilize  emissions  averaging 
to  comply  with  VOC  RACT  emission 
limitations  contained  in  310  CMR  7.18 
(3)  through  (7),  (10)  through  (12),  and 
(14)  through  (16).  Also,  these  provisions 
require  any  facility  utilizing  emissions 
averaging  to  comply  with  the 
requirements  of  310  CMR  7.18  to  be 
subject  to  the  emissions  averaging 
requirements  of  310  CMR  7.00 
Appendix  B(4). 

E.  310  CMR  7.19(2)(d).  (2)(g),  and  (14) 

The  changes  adopted  to  310  CMR  7.19 
allow  any  source  subject  to  the  NOx 
RACT  requirements  of  310  CMR  7.19 
either  to  comply  with  a  more  stringent 
limitation,  in  order  to  create  emission 
reduction  (ERCs)  credits  or  offsets,  or  to 
comply  with  the  emission  limitations  of 
310  CMR  7.19  by  averaging  emissions  or 
by  using  ERCs.  Section  310  CMR 
7.19(14)  allows  emission  units  subject  to 
the  emission  standards  in  310  CMR 
7.19(4),  (5),  (7),  (8),  or  (12)  to  comply  by 
emissions  averaging.  Further,  this 
section  provides  the  conversion  factors 
necessary  for  averaging  emissions 
between  stationary  reciprocating 
internal  combustion  engines  or 
stationary  combustion  turbines  with 
boilers.  Additionally,  this  section 


requires  such  averaging  emission  units 
to  meet  the  testing,  monitoring,  record 
keeping,  and  reporting  requirements  of 
310  CMR  7.l9{i3)(b),  (c).  and  (d),  which 
includes  the  requirements  to  use  NOx 
CEMS  on  averaging  units. 

III.  Analysis  of  State  Submittal  and 
Supporting  Material 

EPA  has  evaluated  the  Massachusetts 
emissions  banking,  trading,  and 
averaging  regulations  and  supporting 
documentation  against  applicable  EPA 
guidance,  including,  the  Economic 
Incentive  Program  rules  (40  CFR 
§  51.490-494)  and  the  EPA's  June  28. 
1989  guidance  on  requirements  of  State 
implementation  plans  (54  PR  27274). 
EP.-\  has  determined  that  all  applicable 
requirements  of  these  guidance 
documents  have  been  met.  EPA  has 
developed  a  technical  support 
document  (TSD)  that  contains  a  detailed 
description  of  this  analysis.  The  TSD  is 
part  of  the  docket  supporting  this  action 
and  is  available  upon  request. 

rV.  Issues 

On  February  22,  1995.  EPA  pubhshed 
a  notice  of  proposed  rulemaking  (NPR) 
proposing  to  approve  portions  of  310 
CMR  7.00  Appendix  B  as  a  non-generic 
economic  incentive  program  (60  FR 
9810).  In  response  to  that  notice,  EPA 
received  four  comments.  The 
commenters  raised  two  major  areas  of 
concern.  First,  three  of  the  commenters 
argued  that  EPA  should  grant  "generic" 
authority  to  Massachusetts  to  allow  the 
State  to  approve  emissions  trades 
without  further  EPA  approval.  Second, 
one  commenter  asserted  that  this  EIP 
could  result  in  pollution  "spikes"  if 
facilities  traded  emission  reduction 
credits  such  that  they  would  emit  more 
during  the  summer  ozone  season  than 
the  underlying  control  requirements 
would  have  allowed  absent  the  EIP. 

However,  since  the  publication  of  that 
notice.  Massachusetts  adopted  a  number 
of  regulatory  changes  which  address  the 
deficiencies  outlined  in  the  NPR, 
including  providing  for  public  notice 
and  comment  on  each  trade  or  credit 
certification.  .Also.  Massachusetts  has 
submitted  a  quantitative  analysis 
showing  that  the  use  of  credits  under 
310  CMR  7,00  Appendix  B(3),  including 
the  use  of  one-time  or  carry  over  credits 
during  time  penods  other  than  when 
they  were  generated  (i.e.,  the  inter- 
temporal use  of  credits),  will  he 
consistent  with  the  requirements  of  the 
Massachusetts  SIP,  RFP  and  ROP  plans, 
and  area  wide  RACT  requirements.  EPA 
also  performed  an  analysis  of  the 
potential  buffering  effect  inherent  in 
implementation  of  the  State's  current 
regulations.  Based  upon  the  regulatory 
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changes  and  additional  analyses,  EPA 
believes  that  the  Massachusetts 
emissions  banking,  trading  program 
now  fully  meets  the  applicable  EPA 
guidance  documents.  Additionally,  EPA 
has  determined  that  the  emissions 
averaging  portion  of  the  program  also 
meets  the  applicable  EPA  guidance. 
Therefore,  in  heu  of  finalizing  the 
proposed  final  approval  of  310  CMR 
7.00:  Appendix  B(l),  (2),  (3),  and  (5), 
and  proposing  approval  of  the  other 
provisions  as  a  separate  action,  EPA  is 
approving  all  of  310  CMR  7.00 
Appendix  B,  as  well  as  310  CMR 
7.18(2)(b),  310  CMR  7.19{2)(d), 
7.19(2)(g),  and  7.19(14),  as  a  fully 
generic  EIP.  The  TSD  provides  a 
detailed  explanation  of  how  EPA  is 
addressing  the  comments  received  on  its 
earlier  proposal,  and  how  this  ciurent 
submittal  responds  to  the  concerns 
raised  in  those  comments. 

V.  Final  Action 

EPA  is  approving  all  of  310  CMR  7.00 
Appendix  B,  as  submitted  to  date,  as 
well  as  310  CMR  7.18(2)(b),  310  CMR 
7.19(2)(d),  7.19(2)(g),  and  7.19(14),  as  a 
fully  generic  EIP.  Additionally,  upon 
approval  of  these  regulations  as  part  of 
the  SIP.  EPA  will  consider  any  emission 
control  plans  or  credit  certifications 
issued  according  to  the  requirements  of 
310  CMR  7.00  Appendix  B  since 
January  27,  1995,  i.e.,  the  effective  date 
of  the  modified  regulations,  as  federally 
enforceable  without  the  need  for  further 
EPA  approval.  EPA  is  pubUshing  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  docimient  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
October  7, 1996  imless  adverse  or 
critical  comments  are  received  by 
September  9,  1996. 

If  the  EPA  receives  such  comments, 
this  action  will  be  writhdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  .\ny  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  October  7, 
1996. 


VI.  Procedural  Background 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futxire 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviromnental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Vn.  Regulator^'  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  a  July  10, 1995  memorandum 
from  Mary  Nichols,  Assistant 
Administrator  for  Air  and  Radiation.  A 
future  document  will  inform  the  general 
pubUc  of  these  tables.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  action  from  review  under 
Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prfepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

EPA's  action  does  not  create  any  new 
requirements,  but  simply  approves 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-ajDproval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the' 
nature  of  the  federal-State  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA, 
427  US  246,  256-66  (S.Ct.  1976);  42 
U.S.C.  7410  (a)(2). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  that 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 


local,  or  tribal  governments  in  the 
aggregate. 

EPA  has  determined,  as  discussed 
earlier,  that  the  finding  that  is  the 
subject  of  this  final  action  does  not 
impose  any  federal  intergovemment 
mandate,  as  defined  in  §  101  of  the 
Unfunded  Mandates  Act.  This  action 
consists  of  factual  determinations  based 
upon  the  State's  adoption  of  a  voluntary 
program.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector 
result  from  this  action.  This  action  also 
will  not  impose  a  mandate  that  may 
result  in  estimated  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
govenmients  in  the  aggregate,  or  to  the 
private  sector. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,   . 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  June  18. 1996. 
John  P.  DeVillars, 
Regional  Administrator.  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regidations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 
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Subpart  W — Massachusetts 

2.  SfH  tion  52.1120  is  amended  by 
adding  paragraph  (c)(112)  to  read  as 
follows; 

§  52. 11 20    Identificatior.  o)  plan. 

(c)*  •   • 

(112)  Revisions  to  the  State 
hnpleinentation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  February 
9. 1994.  and  April  14,  1995,  concerning 
emissions  banking,  trading,  and 
averaging 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Massachusetts 
Department  of  Environmental  Protection 


dated  February  9,  1994,  and  March  29, 
1995,  submitting  revisions  to  the 
Massachusetts  State  Implementation 
Flan. 

(B)  Regulations  310  CMR  7.00 
Appendix  B(l);  310  CMR  7.00  Appendix 
B(2);  310  CMR  7.00  Appendix  B(3), 
except  310  CMR  7.00  Appendix 
B(3)(e)5.h;  and,  310  CMR  7.00  Appendix 
8(5);  effective  on  January  1,  1994.  Also, 
regulations  310  CMR  7.00  Appendix 
B(4);  310  CMR  7.00  Appendix  B(6);  310 
CMR  7.18(2)(b);  310  CMR  7.19(2)(d);  310 
CMR  7.19{2)(g);  and,  310  CMR  7.19(14); 
effective  on  January  27, 1995. 

(ii)  Additional  materials. 

(A)  Letter  and  attachments  from  the 
Massachusetts  Department  of 
Environmental  Protection  dated 


February-  8,  1996,  submitting 
suppiemental  information  concerning 
the  demonstration  of  balance  between 
credit  creation  and  credit  use. 

3,  In  §52.1167,  table  52.1167  is 
amended  by  removing  the  existing  entry 
for  "310  CMR  7,00  Appendix  B"  and 
replacing  it  with  the  new  entry  "310 
CMR  7  00  .Appendix  B,  except  for  310 
CMR  7.00  Appendix  B{3i(e)5,h'";  and  by 
adding  new  entries  m  numerical  order 
to  existing  state  citations  "310  CMR 
7.18"  and  -310  CMR  7  19"  to  read  as 
follows: 

§52.1167    EPA-approved  Massachusetts 
State  regulations 


Table  52.1167.— EPA-Approved  Massachusetts  Regulations 


State  citation 


Title/subject 


Date  submit- 
ted by  State 


Date  approved 
byEPA 


Federal  Reg- 
ister citation 


52.1120(c) 


Comments/unapproved 
sections 


310  CMR  7  00  Apoendix  B 
(except  310  CMR  7.00  Ap- 
pendix B(3)(e)5.n). 


Emissions 
Banking, 
Tradkig, 
andAverag- 


2/9/94  and 
3J29/95 , 


Aug.  8. 1996 


[fRcilation 
from  pub- 
lished date). 


112     Reolaces  earlier  enissiops 
averaging  rules  with  emis- 
sions banking,  trading,  and 
averaging 


3^0  CMR  7^8(2)fb) 


GeriericVOC  3C9/95 Aug. «.  1996  ....    (F»  citation 

bubble  for  from  pub- 

surface  lished  date). 

ooaters. 


1 1 2    Replaces  earlier  emissions 
averaging  rules  for  suriace 

ccaters 


3^0  CMR  7.19  (2)(d) Generic  NOx      3/29/95 Aug.  8,  1996  ..., 

bubbling 

and  trading  '  - 

for  RACT 

sourcds 
3'0  :mf  7.19  (2)(g) Generic  NOx      3/29/95 Aug.  8, 1996  ..., 

bubbling 

and  trading 

for  RACT 

sources. 
310  CMR  7.19  (14)  _..    Generic  NOx       3/29/95 Aug.  8,  1996  .... 

bubbling  for 

RACT 

sources. 


[FR  citation 
fron-  pub- 
iishecj  date]. 


[FR  citation 
from  pUb- 

lished  date]. 


(Ff?  citation 
from  put>- 

lished  date]. 


112     Ados  credit  creation  option 

for  NO\  RACT  sources. 


112     Adds  credit  use  option  for 
NOx  RACT  sources. 


112     Adds  quantification  testing, 
monitoring,  record  keeping, 
reporting.  arx3  emission 
control  plan  requirements 
for  averaging  NOx  RACT 
sources. 


UMI 


(FR  Doc  96-20241  Filed  8-07-96;  8:45  am] 

BILUNG  COOE  «6«0-»M> 

40  CFR  Part  52 

[11122-18;  FRL-5530-5] 

Approval  and  Promulgation  o' 
Implementation  Plans:  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 


ACTION:  Direct  final  rule. 


summary;  On  November  30,  1994,  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  submitted  an  adopted 
rule  and  supporting  information  for  the 
control  of  volatile  organic  Uquid  (VOL] 
storage  operations  for  the  Chicago  and 
East  St.  Louis  ozone  nonattainment 
areas  as  a  requested  State 
Implementation  Plan  (SIP)  revision. 
This  rule  is  part  of  the  State's  control 


measures  for  volatile  organic  compound 
(VOC)  emissionb,  for  the  CFPfcago  and 
East  St.  Louis  ozone  nonattainment 
areas,  and  is  intended  to  .satisfy  part  of 
the  requirements  of  section  182(b)(2)  of 
the  Clean  Air  .\ct  (Act),  as  amended  m 
1990.  VOCs  are  air  pollutants  which 
combine  on  hot  summer  days  to  form 
ground-level  ozone,  commonly  known 
as  smog.  Ozone  pollution  is  of  particular 
concern  because  of  its  harmful  effects 
upon  lung  tissue  and  breathing 
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passages  This  regulation  requires  a 
reasonably  available  control  technology 
(RACT)  level  of  control  for  VOL  storage 
operations,  as  required  by  the  amended 
Act.  In  this  dociiment,  USEPA  is 
approving  Illinois'  rule.  The  rationale 
for  the  approval  is  set  forth  in  this  final 
rule;  additional  information  is  available 
at  the  address  indicated  below 
Elsewhere  in  this  Federal  Register 
USEPA  is  proposing  approval  and 
soliciting  public  comment  on  this 
requested  revision  to  the  SIP.  If  adverse 
comments  are  received  on  this  direct 
final  rule  by  September  9, 1996.  USEPA 
will  withdraw  the  final  rule  and  address 
the  comments  received  in  a  new  final 
rule.  Unless  this  final  rule  is  withdrawn, 
no  further  rulemaking  will  occur  on  this 
requested  SIP  revision. 
DATES:  This  final  rule  is  effective 
October  7, 1996  unless  adverse 
comments  are  received  by  September  9, 
1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to;  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  IAR-18J),  Air  and 
Radiation  Division.  U.S.  Environmental 
Protection  Agency.  77  West  iackson 
Boulevard.  Chicago,  Illinois.  60604 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  tliat  you 
telephone  Steven  Rosenthal  at  (312) 
886-6052,  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Protection 
Agencv,  Region  5.  An  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago.  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Air  Programs  Branch 
(AR-18J)  (312)  886-6052. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Act.  as  amended  m  1977. 
ozone  nonattainment  areas  were 
required  to  adopt  RACT  for  sources  of 
VOC  enussions.  USEPA  issued  three 
sets  of  control  technique  guidelines 
(CTGs)  documents,  establishing  a 
"presumptive  noiTn'   for  R.-\CT  for 
various  categories  of  VOC  sources.  The 
three  sets  of  CTGs  were  (1)  Group  I— 
issued  before  January  1978  (15  CTGs); 
(2)  Group  11— issued'in  1978  (9  CTGs); 
and  (3)  Group  III— issued  in  the  early 
1980's  (5  CTGs).  Those  sources  not 
covered  bv  a  CTG  were  called  non-CTG 
sources.  USEPA  determined  that  an 
area's  SIP-approvea  attainfnent  date 
established  which  RACT  rules  the  ai-ea 
needed  to  adopt  and  implement.  In 
those  areas  where  the  State  sought  an 
extension  of  the  attainment  date  under 


section  172(a)(2)  to  as  late  as  December 
31,  1987,  RACT  was  required  for  all 
CTG  sources  and  for  all  major  (100  tons 
per  year  or  more  of  VOC  emissions 
under  the  pre-amended  Act)  non-CTG 
sources.  Illinois  sought  and  received 
such  an  extension  for  the  Chicago  area. 

Section  182(b)(2)  of  the  Act,  as 
amended  in  1990.  requires  States  to 
adopt  RACT  rules  for  all  areas 
designated  nonattaiimient  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  CTG — 
i.e.,  a  CTG  issued  prior  to  the  enactment 
of  the  amended  Act  of  1990;  (2)  RACT 
for  sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG.  These  section 
182(b)(2)  RACT  requirements  are 
referred  to  as  the  RACT  "catch-up" 
requirements. 

Section  183  of  the  amended  Act 
requires  USEPA  to  issue  CTGs  for  13 
source  categories  by  November  15,  1993. 
A  CTG  was  published  by  this  date  for 
two  source  categories — Synthetic 
Organic  Chemical  Manufactiuing 
Industry  (SOCMI)  Reactors  and 
Distillation;  however,  the  CTGs  for  the 
remaining  source  categories  have  not 
been  completed.  The  amended  Act 
requires  States  to  submit  rules  for 
sources  covered  by  a  post-enactment 
CTG  in  accordance  with  a  schedule 
specified  in  a  CTG  document. 
Accordingly.  States  must  submits 
RACT  rule  for  SOCMI  reactor  processes 
and  distillation  operations  before  March 
23. 1994. 

The  USEPA  created  a  CTG  document 
as  Appendix  E  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1 990.  (57 
FR  18070.  18077.  April  28, 1992).  In 
Appendix  E.  USEPA  interpreted  the  Act 
to  allow  a  State  to  submit  a  non-CTG 
rule  by  November  15,  1992.  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  bv  a  post-enactment  CTG,  based 
on  the  list  of  CTGs  USEPA  expected  to 
issue  to  meet  the  requirement  in  section 
183.  Appendix  E  states  that  if  USEPA 
fails  to  issue  a  CTG  by  November  15, 
1993  (which  it  did  for  11  sourca 
categories),  the  responsibiHty  shifts  to 
the  State  to  submit  a  non-CTG  RACT 
rule  for  those  sources  by  November  15, 
1994.  In  accordance  with  section 
182(b)(2).  implementation  of  that  RACT 
rule  should  occur  by  May  31, 1995. 

On  November  30,  1994,  lEPA 
submitted  adopted  VOC  rules  and 
supporting  information  for  the  control 
of  VOL  storage  operations  in  the 
Chicago  ozone  severe  nonattainment 
area  and  the  Metro-East  (East  St.  Louis) 


ozone  moderate  nonattainment  area. 
These  rules  were  intended  to  satisfy,  in 
part,  the  major  non-CTG  control 
requirements  of  section  182(b)(2). 
USEPA  has  not  issued  a  CTG  for  this 
source  category.  However,  USEPA  did 
prepare  a  January  1994  "Alternative 
Control  Techniques  Document  (ACT): 
Volatile  Organic  Liquid  Storage  in 
Floating  and  Fixed  Roof  Tanks."  The 
purpose  of  an  ACT  document  is  to 
provide  information  on  alternative 
control  techniques  for  the  specified 
source  category.  As  such,  this  ACT 
docimient  is  the  chief  basis  for  RACT  for 
the  control  of  VOL  storage  operations. 

Evaluation  of  Rules 

Subpart  B:  Definitions 

Illinois  has  added  the  following  two 
definitions  to  Subpart  B:  "Fill,"  and 
"Maximum  True  Vapor  Pressure." 
These  definitions  accurately  describe 
the  specified  terms  and  are  necessary  for 
implementation  of  the  VOL  storage 
rules.  These  definitions  are,  therefore, 
approvable. 

Subpart  B:  Organic  Emissions  From 
Storage  and  Loading  Operations 

Subpart  B  of  Part  218  (for  the  Chicago 
area)  and  Part  219  (for  the  East  St.  Louis 
area)  has  been  amended  with  rules 
covering  VOL  storage  operations.  For 
the  reasons  discussed  below,  USEPA 
has  reviewed  these  rules  and 
determined  that  they  are  consistent  with 
the  ACT,  and,  therefore,  approvable. 

Section  218/219.119  Applicability  for 
VOL — This  section  establishes  which 
VOL  storage  operations  are  subject  to 
the  control  requirements  in  Section  218/ 
219.120.  VOL  storage  operations  with  a 
maximum  true  vapor  pressure  of  0.5 
pounds  per  square  inch  absolute  (psia) 
or  greater  in  any  storage  tank  of  40,000 
gallons  capacity  or  greater  are  subject  to 
these  control  requirements.  These 
control  requirements  (in  218/219.120) 
do  not  apply  to  vessels  storing 
petroleum  liquids,  which  are  regulated 
in  other  sections. 

In  a  July  28, 1995,  letter  from  Bharat 
Mathur,  Chief,  Bureau  of  Air  for  EEP  A, 
to  Stephen  Rothblatt,  Chief,  Air 
Programs  Branch  for  Region  5,  USEPA 
clarifies  that  •••   •   •  for  purposes  of  the 
rule  for  Batch  Operations,  othervme 
applicable  unit  operations  within  a 
batch  process  remain  subject  to  Subpart 
V  (and  not  B),  even  if  the  unit  operation 
performs  what  could  be  considered 
storage  as  some  part  of  its  operation. 
More  specifically,  those  unit  operations 
which  form  the  batch  process  train  are 
covered  by  Subpart  V."  Section  218/ 
219.120  Control  Requirements  for 
Storage  Containers— -(a)  Every  owner  or 
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operator  storing  VOL  in  a  vessel  of 
40.000  galions  or  greater  with  a 
maximum  true  pressure  equal  to  0.75 
psia,  or  greater,  but  less  than  11.1  psia, 
is  required  to  reduce  it.s  storage  tank 
emissions  in  accordance  with  one  of  the 
following 

218/219  120(al(l)  Each  fixed  roof  tank 
must  be  equipped  with  an  internal 
floating  roof,  or  be  equipped  with  a 
vapor  control  system  that  meets  the 
specifications  in  subsection  la)(4).  that, 
rests  or  floats  on  the  liquid  surface.  Each 
infernal  floating  roof  must  be  equipped 
With  a  foam  or  liquiu-fiUed  seal 
mounted  in  contact  with  the  liquid 
(liquid-mounted  seal);  two  seals 
mounted  one  above  the  other  so  that 
each  forms  a  continuous  closure  that 
completely  covers  the  space  between 
the  wall  of  the  storage  vessel  and  the 
edge  of  the  internal  floating  roof;  or  a 
mecfaaiiicai  shoe  seal  Compliance  with 
the  control  requirements  in  218/ 
219.120la)UJ  ('for  fixed  roof  tanks 
lacking  floating  roofs  as  of  the  date  of 
rule  adoption-October  20,  1994)  is 
required  by  .March  15.  1996. 
c;ompaance  with  the  control 
requirements  in  218/219.120(a)(2)  for 
internal  floating  roof  tanks  is  required 
by  the  next  scheduled  tank  cleaning  or 
before  March  15.  2004,  whichever 
comes  First, 

Section  218/219.120{a}(3)  requires 
that  external  floating  roof  tanks  be 
equipped  with  a  closure  device  between 
the  wall  of  the  storage  vessel  and  the 
roof  edge.  The  closure  device  is  to 
consist  of  a  primary  seal  and  a 
secondary  seal.  The  primary  seal  is 
required  to  completely  cover  the 
annular  space  between  the  edge  of  the 
floating  roof  and  lank  wall.  The 
secondary  seal  is  required  to  completely 
cover  the  annular  space  between  the 
external  floating  roof  and  the  wall  of  the 
storage  vessel  in  a  generally  continuous 
fashion.  Compliance  with  the  control 
requirements  in  218/219. 120(a)(3)  is 
reqxiired  after  the  next  scheduled  tank 
cleaning  but  no  later  than  March  15, 
2004. 

218/219.120(a)(4)  provides  the  closed 
vent  system  and  control  device 
specifications.  The  closed  vent  system 
must  be  designed  to  collect  ail  VOC 
vapors  and  gases  discharged  from  the 
storage  vessel  and  operated  with  no 
detectable  emissions  as  indicated  by  an 
instnunent  reading  of  less  than  500 
parts  per  million  above  background  and 
visual  inspections.  A  control  device 
musi  be  designed  and  operated  to 
reduce  inlet  VOC  emissions  by  95 
percent  or  greater. 

Sections  218/219.120(a)(5)  allows  an 
alternative  emission  control  plan 
equivalent  to  the  requirements  of  (a)(1), 


(a)(2).  (a)(3),  or  {a)(4)  that  has  been 
approved  by  lEPA  and  USEPA  in  a 
federally  enforceable  permit  or  as  a  SIP 
revision. 

On  December  17,  1992,  (57  FR  59928) 
USEPA  approved  Illinois'  existing 
Operating  Permit  program  as  satisfying 
USEPA's  June  28, 1989;  (54  FR  27274) 
five  criteria  for  establishing  Federally 
Enforceable  State  Operating  Permit 
programs.  One  of  the  criteria  is  that 
permits  may  not  be  issued  that  make 
less  stringent  any  SIP  limitation  or 
requirement.  USEPA's  December  17, 
1992,  notice  states  that  operating 
permits  issued  by  Illinois  in 
conformance  with  the  five  criteria 
(including  the  prohibition  against  States 
issuing  operating  permit  limits  less 
stringent  than  the  regulations  in  the  SIP) 
discussed  in  this  document  will  be 
considered  federally  enforceable.  This 
document  also  states  Illinois'  operating 
permit  program  allows  USEPA  to  deem 
an  operating  permit  not  "federally 
enforceable." 

On  July  21,  1992.  USEPA 
promulgated  a  new  part  70  of  chapter  1 
of  title  40  of  the  Code  of  Federal 
Regulations.  See  57  FR  32250.  This  new 
part  70  contains  regulations,  required  by 
Title  V  of  the  Act,  that  require  and 
specify  the  minimum  elements  of  State 
operating  permit  programs.  Part  70  is 
therefore  an  appropriate  basis  for 
evaluating  the  acceptability  of  Illinois' 
use  of  federally  enforceable  State 
operating  permits  (FESOP)  and  Title  V 
permits  in  its  VOC  rules. 

Section  70.6(a)(l)(iii)  states: 

If  an  applicable  implementation  plan 
allows  a  determination  of  an  alternative 
emission  limit  at  a  part  70  source,  equivalent 
to  that  contained  in  the  plan,  to  he  made  in 
the  permit  issuance,  renewal,  or  significant 
modification  process,  and  the  State  elects  to 
use  such  process,  any  permit  containing  such 
equivalency  determination  shall  contain 
provisions  to  ensure  that  any  resulting 
emissions  limit  has  been  demonstrated  to  be 
quantifiable,  accountable,  enibrceable,  and 
based  on  replicable  procedures. 

USEPA  has  therefore  determined  that 
this  alternative  control  requirement,  in 
subsections  218/219.120(a)(5),  is 
approvable  because  it  requires  that  any 
alternative  must  be  equivalent  to  the 
imderlying  SIP  requirements  (consistent 
with  part  70)  and  USEPA  can  deem  a 
permit  containing  an  alternative  control 
plan  to  be  not  "federally  enforceable"  if 
it  determines  that  a  permit  is  not 
quantifiable  or  practically  enforceable  or 
a  permit  relaxes  the  SIP.  The  imderljdng 
sip,  to  which  any  equivalent  alternative 
control  plan  must  be  compared,  has 
federally  enforceable  control 
requirements,  test  methods,  and 
recordkeeping  and  reporting 


requirements.  In  addition,  lEP.'K's 
September  13,  1995,  letter  contains  the 
specific  procedures  for  USEP.'\  review 
and  approval. 

Section  218/219.120(b)  requires 
40.000  gallon  or  greater  storage  vessels 
which  contain  VOL  that  has  a  maximum 
true  vapor  pressure  greater  than  or  equal 
to  11.1  psia  to  be  equipped  with  a 
closed  vent  system  and  control  device 
as  specified  in  (a)(4). 

Section  218/219.125  Compliance 
Dates — Fixed  roof  tanks  and  closed  vent 
system  and  control  device  equipped 
tanks  are  required  to  comply  with 
control  device  requirements  by  March 
15.  1996.  Internal  and  external  floating 
roof  tanks  are  required  to  comply  with 
the  control  requirements  during  the  next 
scheduled  tank  cleaning  or  by  March  15, 
2004,  whichever  comes  first. 

Section  218/219.127  Testing  VOL 
Operations — Subsection  (a)  requires 
visual  inspections  for  the  internal 
floating  roof,  the  primary  seal  and  the 
secondary-  seal.  Subsection  fb)  requires 
that  for  external  floating  roof  tanks  the 
gap  areas  and  maximum  gap  widths 
between  the  primary  seal  and  the  wall 
of  the  storage  vessel  and  between  the 
secondary  seal  and  the  wall  of  the 
storage  vessel  be  determined.  Testing 
requirements  for  closed  vent  systems 
and  control  devices  are  contained  in  40 
CFR  60.485(c)  and  the  general  test 
methods  in  218/219.105(d)  and  (f), 
respectively. 

218/219.128  Monitoring  VOL 
Operations — This  section  deals 
primarily  with  determining  the 
maximum  true  vapor  pressure  of  the 
VOL. 

Section  218/219.129  Recordkeeping 
and  Reporting  for  VOL  Operations — 
Subsection  129(a)  specifies 
recordkeeping  and  reporting 
requirements  for  fixed  roof  and  internal 
floating  roof  tanks.  This  subsection 
requires  records  of  each  inspection  that 
is  performed.  Reporting  is  required  of 
any  defects  found  and  subsequent 
repairs  made.  Subsection  120(b) 
specifies  recordkeeping  and  reporting 
requirements  for  external  floating  roof 
tanks.  Records  of  seal  gap  measurements 
are  required  as  are  reports  of  these 
measurements.  Reports  are  also  required 
which  identify  any  seal  gap 
measurements  that  exceed  gap 
limitations  and  the  subsequent  date  of 
repair.  Subsection  (e)  requires  that 
records  be  maintained  of  the  storage 
vessel  dimensions  and  an  analysis  of  the 
storage  vessel  capacity.  Subsection  (f) 
requires  that  a  record  of  the  VOL 
storage,  the  period  of  storage,  and  the 
maximum  true  vapor  pressure  of  the 
VOL  during  t_he  respective  storage 
period  be  maintained. 


UMI 
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Final  Rulemaking  Action 

Illinois  rules  for  VOL  storage 
operations  are  consistent  with  USEPA's 
guidance  m  the  ACT  for  this  category 
and  are,  therefore,  considered  to 
constitute  RACT.  USEPA,  therefore, 
approves  these  rules  in  Part  218  (for  the 
Chicago  ozone  nonattainment  area),  in 
Part  219  (for  the  East  St.  Louis  ozone 
nonattainment  area)  and  the  related 
definitions  in  Part  211,  as  submitted  on 
November  30,  1994. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  October 
7,  1996.  However,  if  we  receive  adverse 
comments  by  September  9,  1996,  then 
USEPA  will  publish  a  dociunent  that 
withdraws  this  final  action.  If  no  request 
for  a  public  hearing  has  been  received, 
USEPA  wrill  address  the  pubHc 
comments  received  in  a  new  final  rule 
on  the  requested  SIP  revision  based  on 
the  proposed  rule  located  in  the 
proposed  rules  section  of  this  Federal 
Register.  If  a  public  hearing  is 
requested,  USEPA  will  publish  a 
document  announcing  a  pubhc  hearing 
and  reopening  the  public  comment 
period  until  30  days  after  the  public 
hearing.  At  the  conclusion  of  this 
additional  pubhc  comment  period, 
USEPA  will  pubhsh  a  final  rule 
responding  to  the  public  comments 
received  and  aimouncing  final  action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubUshed  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  fbr  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  futiu* 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  USEPA  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 


Section  203  requires  the  USEPA  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  USEPA  must  identify 
{md  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  USEPA  must  select  fit)m 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  USEPA  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

This  final  rtile  only  approves  the 
incorporation  of  existing  State  rules  into 
the  SIP  and  imposes  no  additional 
requirements.  This  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  milUon  in  any 
one  year.  USEPA,  therefore,  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative. 
Furthermore,  because  small 
governments  will  not  be  significantly  or 
imiquely  affected  by  this  rule,  the 
USEPA  is  not  required  to  develop  a  plan 
with  regard  to  small  governments.  This 
rule  only  approves  the  incorporation  of 
existing  state  rules  into  the  SIP.  It 
imposes  no  additional  reouirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 


actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA, 
427  U.S.  246,  256-66  (S.Q.  1976);  42 
U.S.C.  7410(a)(2). 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  7, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone,- 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  11, 1996. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(128)  to  read  as 
follows: 

§  52.720    Identification  of  plan. 

*        »        »        *        * 

(c)*  •  * 

(128)  On  November  30,  1994.  the 
State  submitted  volatile  organic 
compoimd  control  regulations  for 
incorporation  in  the  Illinois  State 
Implementation  Plan  for  ozone. 
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(i)  Incorporation  by  reference.  (A) 
Title  35:  Environmental  Protection, 
Subtitle  B:  Air  Pollution.  Chapter  I: 
Pollution  Control  Board,  Subchapter  c: 
Emission  Standards  and  Limitations  for 
Stationary  Sources.  Part  211:  Definitions 
and  General  Provisions,  Subpart  B: 
Definitions,  Sections  211.2300, 
211.3695  These  sections  were  adopted 
on  October  20, 1994,  Amended  at  18  111. 
Reg.  16929,  and  effective  November  15, 
1994. 

(B)  Title  35:  Environmental 
Protection.  Subtitle  B:  Air  Pollution, 
Chapter  I:  Pollution  Control  Board, 
Subchapter  c:  Emission  Standards  and 
Limitations  for  Stationary  Sources,  Part 
218:  Organic  Material  Emission 
Standards  and  Limitations  for  the 
Chicago  Area.  Subpart  B:  218.119, 
218.120,  218.125,  218.127,  218.128, 
218.129.  These  sections  were  adopted 
on  October  20,  1994.  Amended  at  18  III 
Reg.  16950,  and  effective  November  15, 
1994. 

(C)  Title  35:  Environmental 
Protection,  Subtitle  B:  Air  Pollution, 
Chapter  I:  Pollution  Control  Board, 
Subchapter  c:  Emission  Standards  and 
Limitations  for  Stationary  Sources,  Part 
219:  Organic  Material  Emission 
Standards  and  Limitations  for  the  Metro 
East  Area,  Subpart  B:  219.119,  219.120, 
219.125.  219.127,  219.128,  219.129. 
These  sections  were  adopted  on  October 
20, 1994,  Amended  at  18  111.  Reg.  16980. 
and  effective  November  15, 1994. 

•        •        *        *        • 

|FR  Doc.  96-20251  Filed  8-7-96;  8:45  am] 


40  CFR  Parts  52  and  81 
[1L146-Ia:  FRL-5540-6] 

Designation  of  Areas  for  Asr  Quality 
Planning  Purposes;  illmois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action  EPA  is 
approving  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Illinois  through  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  on  June  2. 1995,  and  January  9, 
1996,  for  the  purpose  of  redesignating 
the  portion  of  LaSalle  County  oirrently 
designated  as  nonattainment  to 
attaiiunent  status  for  the  particulate 
matter  National  Ambient  Air  QuaUty 
Standard  (NAAQS).  The  EPA  is  also 
approving  the  maintenance  plan  for  the 
LaSalle  County  PM  nonattainment  area, 
which  was  submitted  with  the 


redesignation  request  to  ensure  that 
attainment  will  be  maintained. 
DATES:  The  "direct  final"  is  effective  on 
October  7, 1996,  unless  EPA  receives 
adverse  or  critical  comments  by 
September  9, 1996.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  David  Pohlman  at  (312) 
886-3299  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman  at  (312)  886-3299. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  July  1,  1987  (52  FR  24634),  EPA 
revised  the  NAAQS  for  particulate 
matter  (PM)  with  a  new  indicator  that 
includes  only  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers.  (See  40 
CFR  §  50.6).  The  24-hour  primary  PM 
standard  is  150  micrograms  per  cubic 
meter  (^g/m^),  with  no  more  than  one 
expected  exceedance  per  year.  The 
annual  primary  PM  standard  is  50  |ig/ 
m'  expected  annual  arithmetic  mean. 
The  secondary  PM  standards  are 
identical  to  the  primary  standards. 

Portions  of  LaSalle  County  were 
designated  as  a  moderate  PM 
nonattainment  area  upon  enactment  of 
the  Clean  Air  Act  (Act)  Amendments  of 
1990  (November  15, 1990).  56  FR  56694 
at  5670S-706,  56714  (November  6, 
1991).  The  nonattainment  area  includes 
the  following  townships,  ranges,  and 
sections:  T32N,  RlE,  Si;  T32N,  R2E,  S6; 
T33N,  RlE,  S24:  T33N,  RlE,  S25;  T33N, 
R2E,  530;  T33N,  R2E,  S31;  AND  T33N, 
RlE,  S36.  The  £u«a  is  known  as  the 
Oglesby  PM  nonattainment  area,  after 
the  nearby  town  of  Oglesby,  Illinois. 

n.  Evaluation  Criteria 

Title  I,  section  107(d)(3)(D)  of  the 
amended  Act  and  the  general  preamble 
to  Title  1 157  FR  13498  (April  16, 1992)], 
allow  the  Governor  of  a  State  to  request 
the  redesignation  of  an  area  from 
nonattainment  to  attainment.  The 
criteria  used  to  review  redesignation 
requests  are  derived  from  the  Act, 
general  preamble,  and  the  following 


policy  and  guidance  memorandum  from 
the  Director  of  the  Air  Quality 
Management  Division  to  the  Regional 
Air  Directors.  September  4,  1992, 
Procedures  for  Processing  Requests  to 
Pedesignate  Areas  to  Attcinment.  .\n 
area  can  be  redesignated  to  attainment 
if  the  following  conditions  are  met: 

1.  The  area  has  attained  the  applicable 
NAAQS; 

2.  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act; 

3.  The  air  quaHty  improvement  must 
be  permanent  and  enforceable: 

4.  The  area  has  met  all  relevant 
requirements  under  section  110  and  Part 
Dof  the  Act; 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175(A)  of  the  Act. 

in.  Review  of  State  Submittal 

Under  cover  letters  dated  June  2, 
1995,  and  January  9,  1996.  the  State 
submitted  a  redesignation  request  for 
the  LaSalle  County  PM  nonattairunent 
area.  A  public  hearing  was  held  on 
September  22,  1995.  The  request  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  Part  51. 
Appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26.  1991).  The 
submittal  was  found  to  be  complete  and 
a  letter  dated  February  29,  1996,  was 
forwarded  to  the  Chief,  Bureau  of  Air, 
Illinois  Environmental  Protection 
Agency,  indicating  the  completeness  of 
the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process.  The 
following  is  a  description  of  how  the 
State's  redesignation  request  meets  the 
requirements  of  Section  107(d)(3)(E). 

1.  Attainment  of  the  PM  NAAQS 

According  to  EPA  guidance,  the 
demonstration  that  the  area  has  attained 
the  PM  NAAQS  involves  submittal  of 
ambient  air  quality  data  from  an 
ambient  air  monitoring  network 
representing  peak  PM  concentrations, 
which  should  be  recorded  in  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  area  must  show  that 
the  average  annual  number  of  expected 
exceedances  of  the  24-hour  PM  standard 
is  less  than  or  equal  to  1.0  pursuant  to 
40  CFR  Part  50,  section  50.6.  The  data 
must  represent  the  most  recent  three 
consecutive  years  of  tompiete  ambient 
air  quality  monitoring  data  collected  in 
accordance  with  EPA  methodologies. 

The  IE? .A  operates  one  F.M  monitoring 
site  in  the  nonattainment  area.  Illinois 
submitted  ambient  air  quality  data  from 
the  monitoring  site  which  demonstrates 
that  the  area  has  attained  the  PM 
NAAQS.  This  air  quality  data  was 


UMI 
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verified  in  AIRS.  Quality  assurance 
procedures  are  a  component  of  the  AIRS 
data  entry  process.  No  exceedance  of  the 
24-hour  NAAQS  has  been  measured 
since  1991,  and  no  exceedance  of  the 
annual  NAAQS  has  been  measured 
since  1990.  Therefore,  the  State  has 
adequately  demonstrated,  through 
ambient  air  quality  data,  that  the  PM 
NAAQS  has  been  attained  in  LaSalle 
Coimty,  with  1993  as  the  attainment 
year. 

2.  State  Implementation  Plan  Approval 

Those  States  containing  initial 
moderate  PM  nonattainment  areas  were 
required  to  submit  a  SIP  by  November 
15, 1991  which  implemented  reasonably 
available  control  measures  (RACM)  by 
December  10, 1993  and  demonstrated 
attaiimient  of  the  PM  NAAQS  by 
December  31,  1994.  The  SIP  for  the  area 
must  be  fully  approved  under  section 
110(k)  of  the  Act,  and  must  satisfy  all 
requirements  that  apply  to  the  area.  On 
October  21, 1993,  (58  FR  54291),  EPA 
approved  the  LaSalle  County  PM 
nonattainment  area  SIP  originally 
submitted  by  the  State  on  October  16, 
1991. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  permanent  and  enforceable  emission 
reductions.  In  making  this  showing,  the 
State  must  demonstrate  that  air  quality 
improvements  are  the  result  of  actual 
enforceable  emission  reductions. 

The  PM  dispersion  modeling 
conducted  as  part  of  the  LaSalle  Coimty 
PM  SIP  predicted  that  the  control 
measures  included  in  the  SIP  were 
sufficient  to  provide  for  attaiiunent  and 
maintenance  of  the  PM  NAAQS.  The 
State  has  adequately  demonstrated  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  emission 
reductions  of  PM  as  a  result  of 
implementing  the  federally  enforceable 
control  measures  in  the  Sff. 

4.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D  of  the  Act 

To  be  redesignated  to  attairmient, 
section  107(d)(3)(E)  requires  that  an  area 
must  have  met  all  applicable 
requirements  of  section  1 10  of  part  D  of 
title  I  of  the  Act.  The  EPA  interprets  this 
to  mean  that  for  a  redesignation  request 
to  be  approved,  the  State  must  have  met 
all  requirements  that  applied  to  the 
subject  area  prior  to  or  at  the  time  of  a 
complete  redesignation.  request. 

A.  Section  110  Requirements.  Section 
110(a)(2)  contains  general  requirements 
for  nonattainment  plans.  For  purposes 
of  redesignation,  the  Illinois  SIP  was 


re\iewed  to  ensure  that  all  applicable 
requirements  under  the  amended  Act 
were  satisfied.  These  requirements  were 
met  with  Illinois'  October  16, 1991,  and 
November  13, 1991,  submittal  for  the 
LaSalle  County  nonattainment  area. 
This  submittal  was  approved  by  the 
EPA  on  October  21. 1993.  See  58  FR 
12006  (March  2, 1993),  and  58  FR  54291 
(October  21, 1993). 

B.  Part  D  Requirements.  Before  a  PM 
nonattainment  area  may  be  redesignated 
to  attainment,  the  State  must  have 
fulfilled  the  applicable  requirements  of 
part  D.  Subpart  1  of  part  D  establishes 
the  general  requirements  applicable  to 
all  nonattainment  areas  and  subpart  4  of 
part  D  establishes  specific  requirements 
applicable  to  PM  nonattainment  areas. 

The  requirements  of  sections  172(c) 
and  189(a)  for  providing  for  attainment 
of  the  PM  NAAQS,  and  the 
requirements  of  section  172(c)  for 
requiring  reasonable  further  progress, 
imposition  of  RACM,  the  adoption  of 
contingency  measures,  and  the 
submission  of  an  emission  inventory 
have  been  satisfied  through  the  October 
21, 1993,  approval  of  the  LaSalle  Coimty 
PM  SIP  (58  FR  54291).  the  July  13,  1995, 
approval  of  the  Illinois  PM  contingency 
measures  SEP  (60  FR  36060),  and  the 
demonstration  that  the  area  is  now 
attaining  the  standard.  The 
requirements  of  the  Part  D — New  Source 
Review  (NSR)  permit  program  will  be 
replaced  by  the  Part  C— Prevention  of 
Significant  Deterioration  (PSD)  program 
once  the  area  has  been  redesignated. 
However,  in  order  to  ensure  that  the 
PSD  program  will  become  fully  effective 
immediately  upon  redesignation,  either 
the  State  must  be  delegated  the  Federal 
PSD  program  o^the  State  must  make 
any  needed  modifications  to  its  rules  to 
have  the  approved  PSD  program  apply 
to  the  affected  area  upon  redesignation. 
The  PSD  program  was  delegated  to  the 
State  of  Illinois  on  January  29,  1981  (46 
FR  9584). 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  1 75(A)  of  the  Act 

Section  175(A)  of  the  Act  requires 
states  that  submit  a  redesignation 
request  for  a  nonattainment  area  under 
section  107(d)  to  include  a  maintenance 
plan  to  ensure  that  the  attainment  of 
NAAQS  for  any  pollutant  is  maintained. 
The  plan  must  demonstrate  continued 
attainment  of  the  appUcable  NAAQS  for 
at  least  ten  years  after  the  approval  of  a 
redesignation  to  attsdnment.  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
demonstrating  attainment  for  the  ten 
years  follovking  the  initial  ten  year 
period. 


The  State  of  Illinois  adequately 
demonstrated  attainment  and 
maintenance  of  the  PM  NAAQS  through 
the  dispersion  modeling  submitted  as 
part  of  the  LaSalle  County  PM 
attainment  demonstration  SIP.  Since 
emissions  in  the  area  are  not  expected 
to  increase  substantially  in  the  next  10 
years,  that  initial  attainment 
demonstration  is  still  appropriate. 
Further,  emissions  from  the  area's  only 
significant  PM  source,  the  Lone  Star 
Portland  cement  plant  (and  its 
associated  quarry,  are  currently  only 
about  75%  of  the  levels  modeled  for  the 
1991  submittal.  Thus,  even  if 
production  should  increase,  emissions 
would  likely  not  exceed  the  modeled 
amounts.  Also,  emissions  from  any  new 
sources  would  be  restricted  by  PSD 
requirements. 

Once  an  area  has  been  redesignated, 
the  State  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
Part  58.  to  verify  the  attainment  status 
of  the  area.  The  maintenance  plan 
should  contain  provisions  for  continued 
operation  of  air  quality  monitors  that 
will  provide  such  verification.  Illinois 
operates  one  PM  air  monitoring  site  in 
the  nonattainment  area.  This  site  is 
approved  armually  by  the  EPA.  and  any 
future  change  would  require  discussion 
with  EPA.  In  its  submittal,  the  State 
commits  to  continue  to  operate  the  PM 
monitoring  station  to  demonstrate 
ongoing  compliance  with  the  PM 
NAAQS. 

Section  175(A)  of  the  Act  also 
requires  that  a  maintenance  plan 
include  contingency  provisions,  as 
necessary,  to  promptly  correct  any 
violation  of  the  NAAQS  that  occurs  after 
redesignation  of  the  area.  These 
contingency  measures  are  distinguished 
from  those  generally  required  for 
nonattainment  areas  under  section 
172(c)(9).  However,  if  the  contingency 
measures  in  a  nonattainment  SIP  have 
not  been  implemented  to  attain  the 
standards  and  they  include  a 
requirement  that  the  State  will 
implement  all  of  the  PM  control 
measures  which  were  contained  in  the 
SIP  before  redesignation  to  attainment, 
then  they  can  be  carried  over  into  the 
area's  maintenance  plan. 

Under  a  cover  letter  dated  July  29. 
1994.  lEPA  submitted  a  State  Rule  to 
satisfy  the  contingency  measures 
requirements  specified  in  section 
172(c)(9)  for  the  LaSalle  County  PM 
nonattainment  area,  among  others.  This 
rule  is  eligible  to  also  be  used  as  the 
section  175(A)  contingency  measures, 
because  the  State  was  able  to  attain  the 
PM  NAAQS  with  the  limitations  and 
control  measures  already  contained  in 
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the  SIP.  On  July  13.  1995.  the  EPA 
approved  the  rule  into  the  Illinois  SIP 
in  a  direct  final  rulemaking  (60  FR 
36060).  which  became  effective  on 
September  H,  1995.  Also,  Illinois' Jime 
2.  1995.  and  January  9,  1996.  submittal 
included  a  commitment  by  the  State  to 
take  action  to  reduce  PM  emissions 
when  monitored  24-hour  PM 
concentrations  exceed  90%  of  the 
NAAQS. 

rv.  Final  Rulemaking  Action 

In  thi.s  a(.;tion.  EPA  is  approving  the 
State  of  Illinois  request  to  redesignate 
the  LaSalle  County  PM  nonattainment 
area  to  attainment.  The  EPA  is  also 
approving  the  maintenance  plan  for  the 
LaSaile  Countv  PM  nonattainment  area, 
which  was  submitted  with  the 
redesignation  request  to  ensure  that 
attainment  will  be  maintained.  The  EPA 
has  completed  an  analysis  of  this  SIP 
revision  request  based  on  a  review  of 
the  materials  presented  and  has 
determined  that  it  is  approvable  because 
all  requirements  for  redesignation  have 
been  met  as  discussed  above. 

The  EPA  IS  publishing  this  action 
without  pnor  proposal  because  EPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  EPA  is  pubUshing 
a  separate  dcxument  in  this  Federal 
Register  publication,  which  constitutes 
a    proposed  approval"  of  the  requested 
SIP  revision  and  clarifies  that  the 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  cntical  comments  are 
filed.  The  "direct  final"  approval  shall 
be  effective  on  October  7,  1996,  unless 
EP.\  receives  adverse  or  critical 
comments  by  September  9.  1996.  If  EPA 
receives  comments  adverse  to  or  critical 
of  the  approval  discussed  above,  EPA 
will  withdraw  this  approval  before  its 
effective  date  by  publishing  a 
subsequent  Federal  Register  document 
which  withdraws  this  final  action.  All 
public  comments  received  will  then  be 
addressed  m  subsequent  rulemaking. 
Plea.se  be  aware  that  EPA  will  institute 
another  comment  period  on  this  action 
only  if  warranted  by  significant 
revisions  to  the  rulemaking  based  on 
any  comments  received  in  response  to 
todays  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  EP.-\  hereby  advises  the  public 
that  this  action  will  be  effective  on 
October  7.  1996. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  .-Kdministrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  9, 1995, 
memorandum  from  Mary  D.  Nichols, 


Assistant  Administrator  for  Air  and 
Radiation,  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  ' 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 
Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  milUon  or  more  in  any  one  year. 
Section  203  requires  the  EPA  to 
estabUsh  a  plan  for  obtaining  input  from 
£md  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  t^e  Unfunded 
Mandates  Act,  the  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  EPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  biu^ensome 
edtemative  that  achieves  the  objectives 
of  the  rule,  unless  the  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  then  $100  million  in  any 
one  year,  the  EPA  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 


rule,  the  EPA  is  not  required  to  develop 
a  plan  with  regard  to  small 
governments.  This  rule  only  approves 
the  incorporation  of  existing  state  rules 
into  the  SIP  It  imposes  no  additional 
requirements. 

Under  the  Regulator.-  Flexibihty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  EPA  mav  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  Lhan  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  7.  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finafity  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 
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Dated:  July  3,  1996. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

For  reasons  stated  in  the  preamble, 
parts  52  and  81  of  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART52~-(AMENDED- 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  0 — Illinois 

2.  Section  52.725  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


§  52  725     Control  strategy    Particulates 
„  .  .  .  • 

(d)  Approval— On  June  2, 1995,  and 
January  9, 1996,  the  State  of  Illinois 
submitted  a  maintenance  plan  for  the 
particulate  matter  nonattainment 
portion  of  LaSalle  County,  and 
requested  that  it  be  redesignated  to 
attainment  of  the  National  Ambient  Air 
Quality  Standard  for  particulate  matter. 
The  redesignation  request  and 
maintenance  plan  satisfy  all  applicable 
requirements  of  the  Clean  Air  Act. 


ILUNOIS— PM-10 


PART  81  ^-DESIGNATION  OF  AREAS 
FOP  AIR  QUAL!"^  PLANNING 
PURPOSES 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  In  §  81.314,  the  table  for  "Illinois 
PM-10"  is  amended  by  revising  the 
table  heading  and  the  entry  for  "LaSalle 
County"  to  read  as  follows: 

$81,314    Illinois. 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


LaSalle  County 

Oglesby  including  the  following  Townships,  ranges, 
and  sections:  T32N,  R1E,  Si;  T32N,  R2E,  S6; 
T33N,  R1E,  S24;  T33N,  R1E,  325;  T33N,  R2E, 
330;  T33N,  R2E,  831;  andT33N,  R1E,  836 


October?,  1996 


Attainment 


[PR  Df^r  (W-i  onR8  Filed  8-7-96;  8:45  ara| 

BILLING  CODE  6660-iO-P 

40CFR  Parts  271  and  272 
(FRL-5547~6] 

Delaware   Fmai  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  Delaware  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Delaware's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Delaware's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Delaware's 
hazardous  waste  program  revisions. 
Delaware's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  of  Delaware's 
program  revisions  shall  be  effective 


October  7, 1996,  unless  EPA  publishes 
a  prior  Federal  Register  notice 
withdrawing  this  immediate  final  rule. 
All  comments  on  Delaware's  program 
revision  appUcation  must  be  received  by 
the  close  of  business  September  9, 1996. 
ADDRESSES:  Copies  of  Delaware's 
program  revision  application  are 
available  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  at  the 
following  addresses  for  inspection  and 
copying:  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  89  Kings  Highway,  P.O.  Box 
1401,  Dover,  DE  19903,  and  USEPA, 
Region  3,  Library,  3rd  Floor,  841 
Chestnut  Street,  Philadelphia,  PA 
19107,  phone  (215)  566-5000.  Written 
comments  should  be  sent  to  Marie 
Owens.  Mail  Code:  3HW60,  State 
Programs  Branch,  Office  of  RCRA 
Programs,  USEPA  Region  3,  841 
Chestnut  Street,  Philadelphia,  PA 
19107,  phone  (215) 566-3384. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Owens,  Maii  Lode.  .iHW60,  State 
Programs  Branch,  Office  of  RCRA 
Programs,  USEPA  Region  3,  841 
Chestnut  Street,  Philadelphia.  PA 
19107.  phone  (215)  566-3384. 

SlPPlEMEN'ARV  ^NfORMA'iON: 

A.  BacksTound 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 


Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  v>dth, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Program 
revision  may  be  necessary  when  the 
controlling  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
supplemented.  Certain  program 
re\isions  were  necessitated  by  the 
provisions  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Public  Law 
98-616,  November  8, 1984),  hereinafter 
"HSWA". 

B.  Delaware 

Delaware  received  final  authorization 
effective  June  22, 1984  (see  Federal 
Register  23837,  June  8, 1984)  to 
implement  its  hazardous  waste 
management  program  in  Ueu  of  the 
Federal  program.  On  January  31, 1986 
(see  51  FR  3954),  the  authorized 
Delaware  program  was  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  (CFR).  On  April  9, 1996, 
Delaware  submitted  a  program  revision 
application  for  additional  approval  in 
accordance  with  the  requirements  of  40 
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CFR  271.21  (Procedures  for  Revision  of 
State  Programs). 

EPA  has  reviewed  Delaware's 
application,  and  has  made  an  immediate 
final  decision  that  Delaware's  hazardous 
waste  program  revisions  satisfy  aU  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  until  September  9. 1996. 
Copies  of  Delaware's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 


indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Delaware's  program 
revision  shall  become  effective  in  60 
calendar  days  unless  an  adverse 
comment  pertaining  to  the  State's 
revision  discussed  in  this  notice  is 
received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received,  EPA  will  pubUsh  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 


Delaware's  program  revision 
application  includes  State  regulatory 
changes  that  are  at  least  equivalent  to 
the  rules  promulgated  in  the  Federal 
RCRA  implementing  regulations  in  40 
CFR  Parts  124,  260  through  266.  and 
270  that  were  pubUshed  in  the  Federal 
Register  through  June  30, 1991.  This 
proposed  approval  includes  the 
provisions  that  are  Usted  in  the  chart 
below.  This  chart  also  Usts  the  State 
emalogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 


Checklist 


Federal  requirement 


FR  reference 


FRdate 


Delaware  authority 


Non-HSWA  Requirements  prior  to  Non-HSWA  Cluster  1    ' 

1  „ 

Biennial  Report 

48  FR  3977 

1/28/83 

7  Delaware  Code  Annotated  {Del.  C),  1991 
Reptecement,  §§ 6305(a),   6304;   Delaware 

' 

■    '-_ 

Regulations  Governing  Hazardous  Waste 
(DRGHW;  -992,  §§  262.40(b).  262.41, 
264.75.  264,76,  264.77.  and  265.75,  265.76. 
265.77,  265.94(a)(2).  (b)(2),  122.30(k)(9)  as 

- 

adopted  1 1/19/80  and  amended  3/21/84. 

2  

Permit       Rules;       Settlement 

48  FR  39611 

9/1/83 

7  Del.  C.  §§  6306(a),  6307;  DRGHW 
§§122.1 1(a)(1).    (a)(3).    (d).    122.30(d)    as 

Agreement. 

adopted  3/21/84. 

3  

Interim  Status  Standards;  Ap- 

48  FR  52718 

11/22/83 

7     Del.     C.     §§6305.;at      6307(g);     DRGHW 

" 

sncar/dity. 

§265.1(b)  as  adopted  "  "'  35. 

4  

Cfitofinated    Aliphatic    Hydro- 

49  FR  5308 

2/10/84 

7  Del.  C  56305ra'i-i    dRGhvV  §26"  31.  Part 

carton  Listing  (F024). 

261  ADoerxjix  Vil.  Part  26'  .AocjeriOix  v'lll  as 
adopted  2  5/85 

5  

National  Uniform  Manifest 

49  FR  10490 

3C0/84 

7  Dei.  C  §§  6305(a),  5306.  DRGHW 
§§260 '0,  262,20(3).  262.21(a),  (b), 
262,50(b,>'3).  (bM:4)  262  50(d),  (e),  Part  262 
Appendix  i^  as  aaopted  9 '20/84. 

7  

Part  261— Warfarin  and  Zinc 
Phosphide  Listing. 

49  FR  19922 

5/10/84 

7  Del    C    ^SSOSiah''    DRGHW  ^?^'  33fe) 

(f)  as  adopted  8/29  88 

Non-HSWA  Clustw  1 

Al  „.... 

State  Availability  of  Infomiation 

HSWA  §  3006(f) 

11/8/84 

7  Del.  C.  §6304(0):  29  Del  C.  §  10005(b); 
DRGHW  Hazardous  Waste  Disclosure  Reg- 
ulations as  adopted  8/29-88 

9  

Household  Waste  

49  FR  44978 

11/13/84 

7  Del  C.  §5305(a,,  DRGHW  §261. 4(b)(1)  as 
adopted  5/8/86 

* 

10  

Intenm  Status  Standards;  /^p- 

49  FR  46094 

11/21/84 

7  Del.  C.  §§6305fa  6307(g);  DRGHW 
§265.1  (a),  (b)  as  adopted  11/21/85, 

pKcability. 

11  

Corrections   to  Test   Methods 
Manual. 

49  FR  47390 

12/4/84 

7  Del.  C.  §6305(3.  §6306!dv  DRGHW 
§§260.11  (a-,  '22  6'a,)  as  adopted  Sase, 

12  

Satellite  Accumulation 

49  FR  49568 

12/20/84    

7  Del.  C.  §6305(3)  and  §6306:  DRGHW 
§  262.34(c)  as  adopted  8/29 '88 

13  

Definition  of  Solid  Waste 

50  FR  614,  50  FR  14216. 
50  FR  33541 

11/4/85.4/11/85.8/ 
20/85. 

7  Del.  C.  §5305(a;.  DRGHW  §§260.10, 
260.30,    260.31,    260,32,    260.33,    260.40, 

260.41,  261.1(b).  261,1(0,  261.2,  261.2(a). 

(b).     (c).     (c)(2)-(4),     (d)-(f).     261.3(c)(2), 

261.4(a)(6).    261.4(a)(7).    26i,5(c),    261,6. 

"■ 

261.31,     261.33,     264.1(f)(2),     264  340(a), 

265.1(C)(6),  265,340(a),  265.370,  26620, 
266.21.  266  22,  266  23.  266,30.  266.32. 
266,33,  266  34,  266  35(0  256  36,  266,70. 
266.80  as  adopted  '"2^  85  and  a'29/88 

15  

Interim   Status   Standards   for 
Treatment.     Storage,     and 

Disocisal  Facilities. 

50  FR  16044 

4/23/85 

7  Del  C.  §§  6305(a)  and  5307:  DRGHW 
§§265.222,  265.229,  265.272(a). 
265,31 0(a)&(b).  265.315  as  adopted  11/21/ 
85. 
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Checklist 

Federai  requirement 

FRreierenoe 

^"  aa'e 

Delaware  authority 

Non-HSWA  C 

luster  II 

26  

Listing  of  Spent  Pickle  Liquor    51  FR  19320 
(K062). 

5/28/86 

7  Del.  C.  §  6305(a);  DRGHW  §261 .32. 

Non-HSVVA  C 

luster  III 

MW  

27  

28N 

29  

Radioactive  Mixed  Waste 

Lial)ility   Coverage;   Corporate 
Guarantee. 

Staxiais      for      Hazardous 
Aasu^    Storage  and  Treat- 
.Tierit  Tank  Systenis. 

correction  to  Listing  of  Com- 
mercial   Chemical    Products 

i'lG   -pc>''^-.5i»    -HI  Constitu- 
ents 

Revised      Manua       Sv\ -^6; 
Amended    inco'r>oraiKf-    by 
Reference 

Closure/Post-Closure  Care  for 
Interim   Status   Surface    Irrv 
pourxlments. 

Definition     of     Solic     Aaste; 
Technical  Corrections. 

Amend'^erts  to  Part  B  Infor- 
natio'      Requirements     for 
Land  Disposal  Facilities. 

51  FR  24504 
51  FR  25350 

51  FR  25422,  51  FR 
29430 

51  FR  28296 

52  FR  8072 
52  FR  8704 

52  FR  21306              ^ 

52  FR  23447,  52  FR 
33936 

7/3/88 

7/11/86 

7  De/.  C.  §§a3n?,  6305(a);  DRGHW  §261.3. 
7  Del.  C.  §  6305(a);  DRGHW  §§264.1 47(a)(2), 

(a)(3),  (b)(2),  (b)(3).  (f),  264.151(g),  (h)(2). 

265.147(a)(2).       (a)(3),       (b)(2),       (b)(3). 

265.147(f)  as  adopted  8/29/88. 
7  Dei.   C.  §§6304,  6305(a)(4),  6306,  6307; 

DRGHW            §§260.10,            261.4(a)(8). 

262.34(a)(1),    (d)(2),    (d)(3).    264.15(b)(4). 

264.73(b)(6),    264.110(b)(3),    264.140(b)(3). 

264.190,  264.191.  264.192,  264.193(a>-^f). 
264.193(g).           264.193(g)(3).           (g)(4). 
264.193(h),    264.1930).    264.194.    264.195. 
264.196,      264.197,      264.198,      264.199, 
265.13(b)(6),     265.15(b)(4),     265.73(b)(3). 
(b)(6),  265.110(b)(2),  265.140(b),  265.190. 

265.191,  265.192,      265.193,      265.194. 
265.195.      265.196,      265.197.      265.198, 
265.199,    266.200,    265201,    122.14(b)(5), 
(b)(13).  122.16.  122.72(e)  as  adopted  8/10/ 
90. 

See  Delaware's  auttxyities  listed  under  53  FR 
1.\3R?,  4/22/88  (CL  46). 

7    De/.    C.    §§  6305(a),    6306(d):    DRGHW 
§§260.11,  122.6(a)  as  adopted  8/29/88. 

7    Del.    C.    §§^6305(3)    and   5307;    DRGHW 
§§265.228  as  adopted  8/29/88. 

7    Del.    C.    §  6305(a);    DRGHW    §§261.33. 

266.20(a)(2).  (a)(3)  as  adopted  8/29/88. 
7      Dec.      C.     §  6305(a),     6304;      DRGHW 

§  122.14(c)(7).  (c)(8)(v)  as  adopted  8/29/88. 

7/14/86,  8/15/86 

8/6/86 

3/16/87 

3/19/87 

6/5/87 

6/22/87,  9/9/87 

35  

36   

37  

38  

• 

noh-mSWA  C 

;ijster  -V 

40  

43  

45  

46  

List  (Phase  1)  of  Hazardous 
Constituents     for     Ground- 
water Monitoring. 

Identification    and    Listing    of 
Hazardous  Waste. 

^  aDi!  %  Requirements  for  Haz- 
arooLiS  Waste  Facilities;  Cor- 
porate Guarantee. 

Hazardou'i   Aaste   Miscellane- 
ous Units. 

Technical    Coaection;    Identi- 
fication and  Listing  of  Haz- 
ardous Waste. 

52  FR  25942 

52  FR  26012 
52  FR  44314 

52  FR  46946 

53  FR  1338? 

7/9«7 „... 

7/10/87 

11/18/87 

7  Del.  C.  §  6305(a);  DRGHW  §§  264.98(h)(2), 
(h)(3),  (h)(4)(i),  264.99(f),  Part  264  Appendix 
IX.  122.14(c){4)(ii)  as  adopted  8/29/88. 

7  Del.  C.  §6305(a)(1);  DRGHW  §261 .33(c)  as 
adopted  8/10^. 

7  Del.  C.  §  6305(a);  DRGHW  §§264. 147(f)(2), 
264.151(h)(2),  265.147(0(2)  as  adopted  8/ 
29/88. 

7  Del.  C.  §§6305(a).  (a)(4).  (a)(6J,  (a)(i0). 
(a)(13),  6304;  DRGHW  §§260.10, 
264.10(b),  264.15(b)(4),  264.18(b)(1)(ii). 
264.73(b)(6).  264.90(d),  264.111(C), 
264.112(a)(2).  264.114,  264.117(a)(1), 
264.118(b)(1),  264.118(b)(2),  264.142(a). 
264.144(a),  264.147(b),  264.600,  264.601. 
264.602,  264.603,  122.14(b)(5),  (b)(l3). 
122.23  as  adopted  8/10«0. 

7  Del.  C.  §§  6305(a)(1);  DRGHW  §§261. 33(e). 
(f).  Part  261  Appendix  VIII  as  adopted  8/10/ 
90. 

12/10/87 

4/22/88 

VOL 


1996 
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Checklist 

Federal  requirement 

FR  reference 

FR  date 

Delaware  authonty 

Non-HSWA  Ciustor  V 

* 

49  .._ 

52N 

identificaiior  iu:  ..sting  of 
Ha^araou.s  /Vas'^-  Treat- 
atxlitv  Studies  jaricxe  Ex- 
emptKir 

Hazardous  vVaste  Manage- 
-Tent  5 /Stem;  Standards  fcx 
Hazardous  Waste  Storage 
and  ''eatrier-!  'ink  Sys- 
tems 

'ilentrficqtion     arxj    Listing    of 
-lazardoos  Aaste;  and  Des- 
.gratior    =!eportabte  Quan- 
mies  arx;  Notification. 

Pef"'it    Mc<)i!n.at!or!.«    •■;:'    -haz- 
ardous   A  isi>:    Managen^nt 
?"  jf.ii't.es 

StatistK.ai  ve""(>!s  for  Evaltiat- 
rxi  jroij'x.!  Aater  Monitoring 
Jata  'r  -~  -^aiarlcL.-^;  Wiste 
•  acHiuej 

icJe"ftV^t  or-  and  Listing  of 
Ha:cifao.jf  <NasXe;  RemovaJ 
of  Iron  Oextran  from  ttie  List 
of  Hazardous  Wastes. 

Identification  and  Listing  of 
Hazarrlcijs  Waste;  Removal 
of  Strort.ij'';  s.jifide  from  ttie 
'.  is;    '^  "a/ardot.s  Wastes. 

Stancaras  "■;  jeoerators  of 
Hazardous  a  a-*-  Manifest 
Renewal 

Ha-.-ara-A,'  A  .fv  MisceHane- 
jus  .ills,  ota/xlards  Appii- 
i.aD.e  0  Owners  and  Opera- 

A-eriorient   to   Requirements 
'c   Ha.'a-3nas  Waste  Incin- 
erator ^errr-its 

C'la.'Tges  to  Interim  Statin  Fa- 
:i!ities  tor  Hazardous  Waste 
Ma^aqement  Permits;  Modi- 
'icatims       -'       Hazardous 
Aastp  Manog^'f"«nt  Permits; 
-■'rx:t-aLres   ror   Post-CIOSUre 
^errr-itt.f'ij 

53  FR  27290 
53  FR  34079 

53  FR  35412 

53  FR  37912.  53  FR 
41649 

53  FR  39720 
53  FR  43878 

53  FR  43881 

53  FR  45089 
54FR615 

54  FR  4286 
54  FR  9596 

7/19/88 _... 

9/2/88 

9/13/88 

7  0*5-    C    §t^530.5<a),  (C);  DBGmA  §§?60  '0, 

26 ■  4 :  e  =   .6  ■  ^(f^  as  adoptea  8- '  0  9C 

7   De/.   C.   §§6304    6305(aH4^   6306    6307; 
DRGHW      §§260  10,      264*14,      264.190, 

264  1931  fi(3;,        264  196.        ?65  '  i0'b)(2), 
26.5  ■ -4     ?65-'90    265  193(0(3),    ,g)(3!(iM), 

265  196    265  20"(ci(3;,  122  2  as  aoopted  a' 
10/90 

7  De:    C   §§53C6tar.')    26'  32    ^a-'  26"   Af> 
penatx  VM  as  adopted  B;  ■0/9C: 

7  Oe/.  C.  §§6305(a).  6307;  DRG^^W 
§§124.5(0(1),  (c)(3),  264.54.  264.  n 2(c), 
(C)(1),  (c)(2).  264.118(d),  (d)(1).  (d)(2). 
265.112(c)(3).  (c)(4),  265.118(d)(3).  (d)(4). 
122.2,  122.4(a).  122.30(!)(2).  122.40. 
122  i-  :22.41(a)(3),  (a)(5).  122.42,  122.42 
Appendix  i  122.62(a).  (b)(10).  122.63(d)  as 
aooDied  8  '  0. 9C 

7  De..  J.  §§6305(3).  6307;  DRGHW 
§§264.91  (a)(1),  (a)(2),  264.92.  264.97(a)(1). 
(a)(3).  (g)-(i),  264  98!C^  'Jl.  (fHh), 
264.99(c),  (d),  (f)-(ji  as  aoopted  8/10/90. 

7  De^  C  §§  530^:3 -•  DRG-A'  §§261.33(0. 
Part  2o    Append:*  vm  as  adopted  &  10/90. 

7  Do    .    ^§6305(a)(1);  DBGr-A  ft§261.33(e). 
Par  26'  Appendix  vni  as  adopted  a''0'9C. 

7     De/.     C      -%H:iODia-      ^v^f*       '  kg^vV 

53  

54    

56  

56  

9/28/88.  10/24/88  ... 

10/11/88 

10/31/88 „ 

10/31/88 . 

5'   

58  

11/8/88  ...„ 

1/9/89 „ 

1/30/89 

3/7/89 

§§262.20(3),  Pa-'  ,?fi?  Ar>rend!x      as  4df-Di- 
ed  8/1 0-90 
7  Dei.  C.  §§ 6305(a);  DRGHA  §«^-  -  ?2  ■  4;d>;5). 
(b)(13*.  as  adopted  S'lO/gc 

7  De:    C   §§5305(a):  DRGHW  §  122.62(d)  as 
adopted  8/lO/9Ci  arc  amended  11/19/93. 

7    Del.     C.    §§6305(ajt3),    6307;     DRGHW 
§§124.1.  124.15(3),  (b>.  122.1(e).  122.10(c). 
122.29.  122.42  Appendix  1,  122.72(a),  (b). 
(b)(1)-(6).  122.73(e)-(g)   as  adooted  6/19/           .      : 
92. 

5'    

4. 

> 

S 

• 

■ 
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Checklist 

Federal  requirement 

FR  reference 

FRdate 

Delaware  authority 

Non-HSWA  austor  VI 

lArneno 
ed). 

1 
Financial  ResponsWHty  Seme 
ment  Aoreement:  Cofection. 

55  FR  25976 

6/26«0  ...„ -... 

7     Del.     C.     §§  6305(a),     6307;     DRGHW 
§§260.10,     264.110,     264.111,     264.112, 
264.113,      264.114,      264.115,      264.116, 
264.117,      264.118,      264.119.      264.120, 
264.141(f),   264.142(a)-(c),   264.143(a)(10). 
(b)(4)(n),    (c)(5).    (d)(8),    (e)(5),    (f)(l)(i)(B), 
(f)(1){i)(D),  (f)(1)(ii)(B),  (f)(1)(ii)(D).  (f)(2),  0). 
264.l44(a)-(c),  264.145  introdiirtory  para- 
graph,    264.l45(a)(l1).     (b)(4)(ii).     (c)(5), 
(d)(9),       (e)(5).       (f)(1)(i)(B),      (0(l)(i)(D). 
(f)(1)(ii)(B).  (f)(1)(ii)(D),  (f)(2),  (i),  264.147(d). 
264.151(b).  (f)(5).  (g)(5).  265.110,  266.111. 

■     265.112,      265.113.      265.114.      265.115. 
265.116,      265.117,      265.118,      265.119, 
265.120,        265.140(a),        265.1 42  (a)-Kc), 
265.143(a)(10),     (b)(4)(ii),     (c)(8),     (d)(5), 
(e)(i)(i)(B),         (e)(i)(i)(D).         (e)(i)(ii)(B). 
(e)(l)(ii)(D),     (e)(2),     (h),     265.i44(aHc), 
265.145           introductory           paragraph, 
265.l45(a)(1i).     (b)(4)(ii).     (c)(9).     (d)(5), 
(e)(1)(i)(B),         (e)(1)(i)(D),        (e)(l)(ii)(B), 
(e)(l)(H)(D),       (e)(2).       (h),       265.147(d), 
122.14(b)(14)-(16).  122.42(d).  122.72(d)  as 
adopted  8/10/90. 

HSWA  Cluster  1 

SB 

CP  

14  

Exceptions  to  the  Burning  and 
Blending      of      Hazardous 
Waste. 

Hazardous  and  Used  Oil  Fuel 
Criminal  Penalties. 

Dioxin  Waste  Listing  and  Man- 
agement Standards. 

Paint  Filter  Test ,. 

HSWA  §3004(q)(2)(A). 
§3004(r)(2)&(3) 

HSWA  §  3006(h), 

§  3008(d),  §3014 
50  FR  1978 

50  FR  18370 

HSWA  §3019(b) 

50  FR  28702 
50  FR  28702 
50  FR  28702 

50  FR  28702 
50  FR  28702 
5C  '"=>  28702 

7  Del.  C.  §§6305(a)(12). 

7  Dec  a  §§  6309(f)  through  (n). 

7     Del.     C.     §§  6305(a),     6307;     DRGHW 
§§261 .5(e)         261.7(b)(1),        261.7(b)(3). 
261.30(d),  261.31,  261.33(0.  Part  261  Ap- 
pendices  III,   VII.   VIII,   X,   264.175(c)&(d), 
264.194(c)(2),         264200(a),         264.231, 
264.259.     264.283.     264.317,     264.343(a). 
265.1(d)(1).  265.352,  265.383,  122.14(b)(7), 
122.16(g),    122.17(i).    122.180).    122.20(1), 
122.21(j)  as  adopted  1 1/21/85. 

7     Del.     C.     §  6305(a),     6306(d);     DRGHW 
§§264. 13(b)(6).     264.73(b)(3),     264.314(c), 
265.13(b)(6),    265.73(b)(3),    265.314(d)    as 
adopted  5/8/86. 

7  Del.  C.  §§6304;  DRGHW  Hazardous  Waste 
Disclosure  Regulations  as  adopted  8/29/88. 

See  Delaware's  authorities  listed  under  51  FR 
10146,3/24/86  (CL23). 

7  Del.  C.  § 6305(a);  DRGHW  §261 .4(b)(1)  as 
adopted  5/8/86. 

7    Del.    C.    §§6305(a),    6305(a)(6).    (a)(10). 
(a)(l3),  6306;  DRGHW  §§ 262.41  (a)(6)-(8). 
Part  262  Appendix  II.  264.70.  264.73(b)(9), 
122.30(j)(2),  122.70(a).  122.70(c)  as  adopt- 
ed 1 1/21/85  and  5/8/86. 

7     Del.     C.     §§  6305(a),     6307;     DRGHW 
§§264.18(c),  265.18  as  adopted  5/8/86. 

7    Del.     C.    §§ 6305(a),    6306(d);     DRGHW 
§§264.31 4(a),  (b),  (e),  265.314(a).  (b),  (f), 
122.21(h)  adopted  5/8/86  and  amended  8/ 
29/88. 

7  Del.  C.  §6305(a)(12);  DRGHW  §§266.23  as 
adopted  8/29/88. 

- 

1/14«5 

4/30/85 

7/15/85 

16 

SI  

17A 

17D 

17E  

17F. 

17G 

Sharing   Information  With  the 
Agency     for     Toxic     Sub- 
stances and  Disease   Reg- 
istry. 

HSWA      Codification       Rule: 

Small  Quantity  Generators. 
HSWA      Codification      Rule: 

Household  Wastp 
HSA"          :K!'i<i'on       Rule: 
Aa>-^>  Minimization. 

HSvvi    : edification  Rule:  Lo- 
cation   Standards    for    Salt 
Domes    Salt   Beds,   Under- 
grouna  M'nes  and  Caves. 

HSWA  Godificatior  Rule;  Liq- 
uids in  La^f-Hs 

HSWA  Codification  Rule    :;ust 
Suppressioa 

7/15/85 

7/15/85 

7/15/85 

7/15«5 

7/15/85 

7/1 5«5 
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Checklist 


171  . 

17J. 

17K  , 
17M 
17N  , 

170. 
17P  . 

170. 

17R. 
17S  . 
18  ... 


Federal  requirement 


HSWA       Codification       Rule: 
Ground- Water  Monitoring. 


HSWA  Codification  Rule:  Ce- 
ment Kilns. 

HSWA  Codification  Rule:  Fuel 
Labeling. 

HSWA  Codification  Rule:  Pre- 
construction  Ban. 

HSWA  Codification  Rule:  Per- 
mit Life. 

HSWA  Codification  Rule:  Om- 
nilxis  Provision. 

HSWA  Codification  Rule:  In- 
terim Status. 


HSWA  Codification  Rule:  Re- 
search and  Development 
Permits. 

HSWA  Codification  Rule:  Haz- 
ardous Waste  Exports. 

HSWA  Codification  Rule:  Ex- 
posure Information. 

Listing  of  TDI,  TDA,  DNT  


FR  reference 


19  „ Burning   of   Waste    Fuel   and 

Used  Oil  Fuel  in  Boilers  and 
Industrial  Furnaces. 


20 
21 
22 

23  . 

25  . 

28H 

30  . 

31  . 


32 


Listing  of  Spent  Solvents 

Listing  of  EDB  Waste  

Listing  of  Four  Spent  Solvents 


Generators  of  100  to  1000  kg 
Hazardous  Waste. 


Codification  Rule;  Tectinical 
Correction  (Paint  Filter  Test). 

StarxJards  for  Hazardous 
Waste  Storage  and  Treat- 
ment Tanl(s  Systems 
(HSWA  provisions). 

Biennial  Report;  Correction  .:... 


Exports  of  Hazardous  Waste 


Standards  for  Generators; 
Waste  Minimization  Certifi- 
cations. 


50  FR  28702 

50  FR  28702 

50  FR  28702 
50  FR  28702 
50  FR  28702 

50  FR  28702 
50  FR  28702 

50  FR  28702 

50  FR  28702 
50  FR  28702 
50  FR  42936 


50  FR  49164^2  FR 
11819 


FRdate 


7/1 5«5 


50  FR  53315,51  FR  2702 

51  FR  5327 
51  FR  6537 

51  FR  10146 


51  FR  19176 

51  FR  25422,  51  FR 
29430 


7/1 5«5 

7/1 5«5 

^15/85 

7/15/85 

7/15/85 

7/15/85 

7/15/85 

7/15/85 

7/15/85 

10/23/85 

11/29/85,4/13/87 


51  FR  28556 


51  FR  28664 


51  FR  35190 


Delaware  authority 


12/31/85.  1/21/86 

2/13/86 

2/25/86 

3/24/86 

5/28/86 

7/14/86,  8/15/86  .. 

8/8/86 

8/8/86 


10/1/86 


7  Del.  C.  §6305(3);  DRGHW  §^264  90(b), 
264222,  264.226(b)(3),  264, 228(b)(2). 
264228(d)  264.252,  264.253.  264.254, 
264.302.  264  3C3'b)(2),  264.310(b)(2), 
264,31 0(c,  as  adoDted  8/29/88. 

7  Del.  C.  §§6305(3).  (a)(12);  DRGHW 
§§261.6(a)(2;,  261.33,  266.31(c)  as  adopt- 
ed 11/21/85. 

See  Del3ware's  auttiorities  listed  under  51  FR 
49164,  ii/29/85(CL  19). 

7  Del  C  §  6305(a)(3);  DRGHW  §§  122.10(f) 
as  sdopted  5/8/86. 

7  Del.  C.  §§  6305(a)(3),  6307;  DRGHW 
§§  122.41(a)(6)  and  122.50(d)  as  adoDted  5/ 
8/86. 

7  Del.  C.  §§6305(a)(2)-(4),  6307;  DRGHW 
§§  122.32(b)  as  adopted  5/8/86. 

7  Del.  C.  §§  6305(a),  6307;  DRGHW 
§§  122.10(a),  (c),  (e)(1),  (e)(4),  122.30(j)(2), 
122.70(a),  (c),  122.73(c)-(f)  as  adopted  5/8/ 
86. 

7  Del.  C.  §§  6305(a)  and  6307;  DRGHW 
§§  122.10(a).  122.65  as  adopted  5/8/86. 

See  Delaware's  authorities  listed  under  51  FR 
28664,8/8/86  (CL  31). 

7  Del.  C.  §§6304,  6305(a)(3),  6307;  DRGHW 
§§  122.10(c),  (j)  as  amended  5/8/86. 

7  Del.  C.  §§  6305(a)(1);  DRGHW  §§261.32, 
261.33(0,  Part  261  Appendices  III,  VII,  VIM 
as  adopted  5/8/86. 

7  Del.  C.  §§  6305(a),  6307;  DRGHW 
§§261.3(c)(2)(ii)(B),  261.5(b),  261 .5(k), 
261.6(a)(2)(iii),  261 .6(a)(3)(iii), 

261 .6(a)(3)(vii),  261 .6(a)(3)(viii), 

261.6(a)(3)(ix),  264.340(a)(2),  265.340(a)(2), 
266.30,  266.31,  266.32,  266.33,  266.34, 
266.35,  266.40,  266.41,  266.42,  266.43, 
266.44  as  adopted  8/29/88. 

7  Del.  C.  § 6305(a)(1);  DRGHW  §261.31  as 
adopted  8/29/88. 

7  Del.  C.  §6305(a)(1):  DRGHW  §261.32.  Part 
261  Appendices  III,  VII  as  adopted  a29'88 

7  Del.  C.  §6305(a)(1);  DRGHW  §§261.31, 
261.33(f),  Part  261  Appendices  III,  VII,  VIII 
as  adopted  8/29/88. 

7  Del.  C.  §§6305(3),  6306;  DRGHW 
§§260.10,  261.1(a)(1),  261.5,  261.33(f), 
262.34(a),  (d),  (e),  (f),  262.44.  122.1  (a)(2)(i), 
122.10(e)(1)(iii)  as  adopted  8/29/88. 

7  Del.  C.  §§ 6305(a)  and  6306(d);  DRGHW 
§§265.31 4(d)  as  adopted  8/29/88. 

See  Delaware's  authorities  listed  under  51  FR 
25422  (7/14/86)  and  51  .=^R  29430  (8/15/86) 
in  Non-HSWA  Cluster  V. 

7  Del.  C.  §§630-:  6305(a),  6305(a)(6), 
6305(a)(10),  6305(a)(13),  6306;  DRGHW 
§§264.75(h)-(j),  265.75(h)-01  as  adopted  8/ 

29/88 

7  Del.  C.  §§5305<a)(2).  (a)(4),  (a)(8),  (a)(13), 
6306;  DRGHW  §§26 1.5(f)  (3),  (g)(3), 
261  6(a;(3  ;;  262,41(a),  (a)(3)-(5),  (b), 
26250  2625-  262.52,  262.53,  262.54, 
262.55,  262  56,  262  57,  262.58,  262.60, 
262.70,  Paa  262  Appendix  II,  263.20(a),  (c), 
(e)(2),  (0(2),  (g)(3),  (g)(4)  as  adopted  8/29/ 
88. 

7  Del.  C.  §§  6305(a),  (a)(6),  {a)(10),  (a)(13), 
and  6306:  DRGHW  Par?  262  Aopendix  II  as 
adopted  a'29/88 


UMI 


47 


4o 


52H 


74 


81 


84 
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Checklist 

Federal  requirement 

FR  reference 

FRdate 

Delaware  authority 

33  

Listina  of  EBDC   

51  FR  37725 

^OI24m 

7   Del.   C.  §  6305(a)(1);  DRGHW  §§261.32. 

B 

Part  261  Apoeidi-p?  Ill,  VII  as  a30v«f>d  8/ 
29/88. 

HSWACIustarH 


Iderttifcatior     Anc.     ..iffmc     3<    53  FR  27162 

Maza'-cSous  s^asie    'ec^nicai  i 
Correc'ior 
Farmer  Exe'^ptior^s    'r'C^^ica,    53  FR  27164 
Corrections 


Hazardous  Waste  Manage- 
ment System;  Standards  for 
Hazardous  Waste  Storage 
arxl  Treatment  Tank  Sys- 
tems (HSWA  Provisions). 

Toxcity  ChafacteristK:  Revi- 
sions 


53  FR  34079 


55  FR  11798,  55  FR 
26986 


7/19/88 


7/1 9«8 


9/2/88 


3/29/90,  6/29/90 


nCRA  Cluster  I 


Petroleum  Refinery  Primary 
and  Sec.ondar>  Oil'Water/ 
Solids  Separation  Sludge 
Listings  (F037  and  F038). 

Toxicity  Characterrstic; 

Chkxoftuorocarixin  Refrig- 
erants 

Revsic  to  F037  and  F038 
Listings. 


55  FR  46354,  55  FR 
51707 


56  FR  5910 

56  FR  21955 


11/2«0,  12/17/90 


2/13/91  ... 
5/13/91  .. 


7  Del.  C.  §§  6305(a),  6306;  DRGHW 
§§261 .5(e).  (f)(2)  as  adopted  8/1 0«0. 

7  Del.  C.  §§6305(a)(2),  (a)(4),  (a)(8).  (a)(13). 
and  6306;  DRGHW  §§ 262.10(b),  262.10(d), 
264.1(f)(4).  265.1(c)(7),  268.1(c)(5), 
122.1(c)(2)(ii)  as  adopted  8/10/90. 

See  Delaware's  authorities  listed  under  "53  FR 
34079  (9/2/88)  in  Non-HSWA  Cluster  V). 


7  Del.  a  §§ 6305(a),  6306,  6307;  DRGHW 
§S261.4(b)(6)(i).  (b)(9).  (b)(10).  261.8, 
261.24,  261.30(b),  Part  261  Appendix  II. 
264.301(e)(1),  265.221(d)(1),  265.273(a). 
Part  268  Appendix  I  as  adopted  6/19/92: 


7  Del.  C.  §§ 6305(a);  DRGHW  §§261 .31  (a), 
(b).  Part  261  Appendix  VII  as  adopted  11/ 
19/93. 

7  Del.  C.  §§6306(a),  DRGHW  §§261.4(b)(12) 
as  adopted  7/26/94. 

7  Del.  C.  §§  6305(a);  DRGHW  §§261. 31  (a)  as 
adopted  7/26/94. 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  penpits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Delaware  is  not  seeking  authority  over 
Indian  Lands  since  there  are  no 
Federally  recognized  Indian  Lands  in 
the  State  at  this  time. 

C.  Decision 

I  conclude  that  Delaware's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Delaware  is  granted  final  authorization 
to  operate  its  hazardous  waste  program 
as  revised. 

Delaware  now  has  responsibiUty  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 


limitations  of  the  HSWA.  Delaware  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008,  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  Part  272  for  codification  of 
the  decision  to  authorize  Delaware's 
progreun  and  for  incorporation  by 
reference  of  those  provisions  of 
Delaware's  statutes  and  regulations  that 
EPA  will  enforce  under  Sections  3008, 
3013  and  7003  of  RCRA.  EPA  is 
reserving  amendment  of  40  CFR  Part 
272,  Subpart  I,  until  a  later  date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Unfunded 
Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 


agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  miUion 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UNRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  ahematives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  pubhshes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  estabhshes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
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governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  goverrunents,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  with 
the  regulatory  requirements. 

Todays  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  firom  the  definition  of  a 
"Federal  mandate"  duties  that  arise 
from  participation  in  a  volimtary 
Federal  program,  except  in  certain  cases 
where  a  "federal  intergovernmental 
mandate"  affects  an  annual  federal 
entitlement  program  of  $500  million  or 
more  that  are  not  applicable  here. 
Delaware's  request  for  approval  of 
revisions  to  its  authorized  hazardous 
waste  program  is  voluntary  and  imposes 
no  Federal  mandate  within  the  meaning 
of  the  Act.  Rather,  by  having  these 
revisions  to  its  hazardous  waste 
program  approved,  Delaware  will  gain 
the  authority  to  implement  these 
federally  authorized  revisions  to  its 
hazardous  waste  program  within  its 
jiuisdiction,  in  lieu  of  EPA  thereby 
eliminating  duplicative  State  and 
Federal  requirements.  If  a  State  chooses 
not  to  seek  authorization  for 
administration  of  a  hazardous  waste 
program  under  RCRA  Subtitle  C,  RCRA 
regulation  is  left  to  EPA. 

In  any  event,  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditiues 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
EPA  does  not  anticipate  that  the 
approval  of  Delaware's  revisions  to  its 
hazardous  waste  program  referenced  in 
today's  notice  will  result  in  aimual  costs 
of  $100  million  or  more.  EPA's  approval 
of  state  programs,  and  revisions  thereto, 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector 
since  the  State,  by  virtue  of  the 
approval,  may  now  administer  the 
program  in  lieu  of  EPA  and  exercise 
primary  enforcement  for  those 
regulations  for  which  they  have  been 
authorized.  Hence,  owners  and 
operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  will  continue 
to  generally  no  longer  face  dual  Federal 
and  State  compUance  requirements, 
thereby  reducing  overall  compliance 
costs.  Thus,  today's  rule  is  not  subject 


to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  TSDFs  or  that  will 
become  subject  to  the  requirements  of 
an  approved  State  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  under  the  approved  State 
program,  in  lieu  of  the  Federal  program. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  will  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264,  265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether 
EPA  or  the  state  administers  the  RCRA 
Subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  EPA  authorizes  a 
state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  entities  will 
be  able  to  own  and  operate  their  TSDFs 
under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this,  authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  owners  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  authorization  effectively  approves 
the  Delaware  program  to  operate  in  lieu 
of  the  federal  program,  thereby 
eliminating  duplicative  requirements  for 
hancfiers  of  hazardous  waste  in  the  state. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibiUty 
analysis. 

Submission  to  Congress  and  the  General 

Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulator\-  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  waste  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  July  26,  1996. 
W.  Michael  McCabe, 

Regional  Administrator. 

(FR  Doc.  96-20248  Filed  &-7-96;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-43  and  101-46 
(FPMR  Temp.  Reg.  H-28] 
PIN  3090-AG01 

Relocation  of  FIRMR  Provisions 
Relating  To  GSA  s  Role  in  the  Disposal 
of  Excess  and  Exchange/Sale 
Information  Technology  (IT)  Equipment 

AGENCY:  Office  of  Policy  Plaiming  and 

Evaluation,  GSA. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  redesignates 
certain  provisions  of  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  to  the  Federal 
Property  Management  Regulation 


UMI 
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(FPMR).  The  regulation  also  makes  a 
few  changes  to  existing  parts  of  the 
FPMR  to  update  old  references  to  the 
FIRMR.  This  change  is  necessary 
because  the  Information  Technology 
Management  Refonn  Act  of  1996, 
effectively  disestablishes  the  FIRMR. 
The  referenced  FIRMR  provisions  that 
apply  to  the  transfer  and  disposal  of 
excess  IT  equipment,  will  be  maintained 
in  the  FPMR  after  August  7. 1996. 
DATES:  This  rule  is  effective  August  8. 
1996.  Comments  are  solicited  and  are 
due:  October  7.  1996. 

Expiration  Date:  December  31, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
General  Services  Administration,  Office 
of  Policy,  Plaiming  and  Evaluation, 
Strategic  IT  Analysis  Division  (MKS), 
18th  and  F  Streets,  NW.,  Room  3224, 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Stewart  Randall,  GSA,  Office  of  Policy, 
Planning  and  Evaluation,  Strategic  IT 
Analysis  Division  (MKS),  18th  and  F 
Streets,  NW.,  Room  3224,  Washington, 
DC  20405.  telephone  FTS/Commercial 
(202)  501-3194  (v) or (202)  501-0657 
(tdd),  or  Internet 
(stewart.randall@gsa.gov). 
SUPPLEIIENTARY  INFORMATION:  (1)  The 
President  signed  the  National  Defense 
Authorization  Act  (NDAA)  For  Fiscal 
Year  1996,  Pub.  L.  104-106,  on  February 
10, 1996.  Included  in  the  NDAA  was 
Division  E,  the  Information  Technology 
Management  Reform  Act  of  1996. 
Section  5101  of  the  Act  repeals  section 
111  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (the  Brooks  Act)  (40  U.S.C. 
759).  The  Brooks  Act  was  the  authority 
for  many  of  the  provisions  in  GSA's 
Federal  Information  Resources 
Management  Regulation;  its  repeal 
effectively  results  in  the 
disestablishment  of  the  FIRMR.  Any 
FIRMR  provisions  not  affected  by  the 
repeal  of  the  Brooks  Act,  such  as  Part 
201-23 — Disposition,  concerned  vnth 
the  utiUzation  of  excess  IT  equipment, 
are  being  removed  from  the  FIRMR  and 
reestablished  in  the  Federal  Property 
Management  Regulation  or  other 
documents,  as  appropriate. 

(2)  Most  of  the  provisions  now 
contained  in  part  101-43  of  the  FPMR 
were  moved  almost  verbatim  from  part 
201-23  of  the  FIRMR  except  for  changes 
in  terminology,  e.g.,  Federal  information 
processing  to  information  technology. 
Such  change  was  needed  to  make  the 
regulation  consistent  vdth  relevant 
legislation.  A  few  provisions  were 
added  to  include  essential  information 
from  FIRMR  Bulletin  C-2.  which  will  be 
discontinued  when  the  FIRMR  is 
disestablished  in  August  1996. 


Additionally,  a  few  changes  were  made 
to  existing  provisions  of  part  of  101—43 
and  to  part  101-46  to  correct  or  remove 
out  of  date  references  to  FERMR  parts. 

(3)  GSA  has  determined  that  this  rule 
is  not  a  significant  rule  for  the  purposes 
of  Executive  Order  12866  of  September 
30, 1993,  because  it  is  not  likely  to 
result  in  any  of  the  impacts  noted  in 
Executive  Order  12866,  affect  the  rights 
of  specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society. 

List  of  Subjects  m  41  Uf  K  Parts  101-43 
and  101.^6 

Archives  and  records.  Computer 
technology.  Information  technology. 
Government  procurement.  Property 
management,  Records  management,  and 
Telecommunications. 

GENERAL  SERVICES  ADMINISTRATION 
Washington,  DC  2CM05 

FEDERAL  PROPERTY  MANAGEMENT 
REGULATIONS  TEMPORARY 
REGULATION  H-28 

TO;  Heads  of  Federal  agencies 

SUBJECT:  Relocation  of  FIRMR  provisions 
relating  to  GSA's  role  in  the  disposal  of 
excess  and  exchange/sale  information 
technology  (IT)  equipment 

1.  Purpose.  This  regulation  moves  certain 
provisions  in  41  CFR  part  201-23  of  the 
Federal  Information  Resources  Management 
Regulation  (FIRMR)  to  41  CFR  Part  101-43.6 
of  the  Federal  Property  Management 
Regulations  (FPMR). 

2.  Effective  date.  This  regulation  is 
effective  on  August  8, 1996. 

3.  Expiration  date.  This  regulation  expires 
on  December  31, 1997,  unless  sooner 
superseded  or  canceled. 

4.  Background.  The  President  signed  the 
National  Defense  Authorization  Act  (NDAA) 
For  Fiscal  Year  1996,  Pub.  L  104-106,  on 
February  10, 1996.  Included  in  the  NDAA 
was  Division  E,  the  Information  Technology 
Management  Reform  Act  of  1996.  Section 
5101  of  the  Act  repeals  section  111  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949,  as  amended  (the  Brooks  Act)  (40 
U.S.C.  759).  The  Brooks  Act  was  the 
authority  for  many  of  the  provisions  in  GSA's 
FIRMR:  its  repeal  effectively  results  in  the 
disestablishment  of  the  FIRMR.  Any  FIRMR 
provisions  not  affected  by  the  repeal  of  the 
Brooks  Act,  such  as  Part  201-23— 
Disposition,  concerned  with  the  disposal  of 
excess  IT  equipment,  are  t>eing  removed  htsm 
the  FIRMR  and  reestablished  in  the  FPMR  or 
other  documents,  as  appropriate.  Most  of  the 
provisions  now  contained  in  i>art  101—43  of 


the  FPMR  were  moved  almost  verbatim  from 
part  201-23  of  the  FIRMR  except  for  changes 
in  terms,  i.e.,  Federal  information  processing 
to  information  technology.  That  change  was 
needed  to  make  the  regulation  consistent 
with  relevant  legislation.  A  few  sentences 
were  added  to  include  essential  information 
from  FIRMR  Bulletin  C-2,  which  will  be 
discontinued  when  the  FIRMR  is 
disestablished  in  August  1996.  Additionally, 
changes  were  made  to  existing  provisions  of 
part  101-43  and  to  part  101-46  to  correct  or 
remove  out  of  date  FPMR  references  to 
FIRMR  parts. 

5.  Agency  Comments.  Comments 
concerning  this  regulation  should  be 
submitted  to  the  General  Services 
Administration,  Office  of  Policy,  Planning 
and  Evaluation,  Strategic  IT  Analysis 
Division  (MKS),  18th  and  F  Streets,  NW.. 
Room  3224,  Washington,  DC  20405,  no  later 
than  October  7, 1996. 

6.  Explanation  of  changes. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Part  101  is  amended 
as  follows: 

PAFTT  1 01 -4^— UTIUZATION  OF 

PERSONAL  PROPERTY 

1.  The  authority  citation  for  part  101- 
43  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  1412. 

2.  Section  101-43.000  is  revised  to 
read  as  follows: 

§101-43.000    Scope  Of  part 

This  part  prescrit)es  the  policies  and 
methods  governing  the  economic  and 
efficient  utiUzation  of  personal  property 
located  within  and  outside  the  United 
States,  the  District  of  Colimibia.  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  and  the  Virgin  Islands.  Section 
101-43.6  prescribes  the  specific  poficies 
and  procedures  governing  the 
worldwide  utilization  of  excess 
information  technology  resources. 
Additional  guidelines  regarding 
reutilization  of  hazardous  materials  are 
prescribed  in  part  101-2. 

3.  Subpart  101^3.6  is  added  to  read 
as  follows: 

Subpart  101-43.6— Otpositlon  of  IT  Excess 
Personal  Property 

101—43.600  Scope  of  subpart. 

101-43.601  General. 

101-43.602  Policies. 

101-43.603  Procedures. 

Subpart  101-43.6— Disposition  of  IT 
Excess  Personal  Property 

§101-43.600    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procediu«s  to  be  followed  by  agencies 
for  disposing  of  Government -owned 
information  technology  (IT)  equipment 
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and  software  that  is  no  longer  needed 
for  the  purpose  for  which  it  was 
acquired.  Information  technology  means 
anv  equipment  or  interconnected 
system  or  subsystem  of  equipment,  that 
is  used  in  the  automatic  acquisition, 
storage,  manipulation,  management, 
movement,  control,  display,  switching, 
interchange,  transmission,  or  reception 
of  data  or  information  by  an  executive 
agency.  The  term  includes  computers, 
ancillary  equipment,  software,  firmware 
and  similar  procedures,  services 
(including  support  services),  and  related 
resources. 

§101-43.601     General 

(a)  Government-owned  IT  equipment 
that  is  no  longer  needed  for  the  purpose 
for  which  it  was  acquired  is  either — 

(1)  Reassigned  vnthin  the  agency; 

(2)  Declared  excess  to  the  agency's 
needs  and  made  available  for  transfer  to 
another  agency; 

(3)  Exchanged  or  sold  as  part  of  a 
transaction  to  acquire  replacement  IT 
equipment;  or 

(4)  Declared  surplus  and  made 
available  for  donation. 

(b)  IT  software  that  is  no  longer 
needed  for  the  purpose  for  which  it  was 
acquired  is  either — 

(1)  Reassigned  vdthin  the  agency 
consistent  with  the  limitations  of  any 
applicable  license;  or 

(2)  Otherwise  disposed  of  consistent 
with  the  limitations  of  any  applicable 
license. 

§101-43.602    Policies 
Agencies  shall — 

(a)  Use  IT  equipment  or  IT  software 
that  is  available  for  reassignment  within 
the  agency  or  by  transfer  from  another 
ageniv  when  such  use  is  the  most 
advantageous  alternative  to  satisfy  the 
agency  s  requirements. 

(b)  Make  available  for  reassignment 
within  the  agency  IT  equipment  that  is 
not  outdated  and  that  is  no  longer 
needed  for  the  purpose  for  which  it  was 
acquired. 

(c)  Make  available  for  interagency 
screening  and  transfer  to  another 
agency,  excess  IT  equipment  that  is  not 
outdated  and  has  an  original  acquisition 
cost  (O.AC)  per  component  of  $1  milhon 
or  more  Outdated  IT  equipment  means 
any  IT  equipment  over  six  years  old, 
based  on  the  initial  commercial 
installation  date  of  that  model  of 
equipment,  and  that  is  no  longer  in 
current  production.  Interagency  transfer 
of  FT  equipment  that  is  not  outdated 
with  an  OAC  per  component  of  less 
than  $1  million,  is  permitted  if  the 
holding  agency  learns  of  a  potential  user 
outside  of  the  screening  process. 
Agencies  may  interagency  screen  and 


transfer  excess  IT  equipment  without 
GSA  approval. 

(d)  Make  available  for  surplus 
donation  or  subsequent  sale,  excess  IT 
equipment  not  exchanged,  sold, 
reassigned  or  transferred. 

(e)  Consistent  with  the  limitations  of 
any  apphcable  license — 

(1)  Make  available  for  reassignment 
vdthin  the  agency  IT  software  that  is  no 
longer  needed  for  the  purpose  for  which 
it  was  acquired; 

(2)  Make  available  for  interagency 
transfer,  excess  IT  software  not 
exchanged  or  sold,  if  the  holding  agency 
learns  of  a  potential  user  outside  of  the 
screening  process  (GSA  does  not  require 
interagency  screening  of  IT  software); 

(3)  For  excess  IT  software  not 
reassigned,  transferred,  exchanged,  or 
sold,  either: 

(i)  Return  it  to  the  licensor,  or 
(ii)  Destroy  it  after -a  duly  authorized 
agency  official  determines  in  writing 
that  destruction  is  the  most  cost- 
effective  disposal  approach. 

§101-43.603    Procedures.  « 

(a)  Each  agency  head  shall  designate 
an  agency  point  of  contact  for  managing 
the  disposition  of  IT  equipment  and 
software.  Each  agency  shall  submit  the 
name,  address,  and  phone  number  of 
this  individual  to  the  General  Services 
Administration/MKS,  18th  &  F  Streets, 
NW.,  Washington,  DC  20405.  GSA  will 
maintain  a  list  of  these  coordinators  on 
the  IT  Policy  Home  Page.  The  URL  is 
http:  //www.itpolicy. gsa.gov. 

(d)  GSA  will  convene  meetings  with 
agency  points  of  contacts  periodically  to 
discuss  emerging  issues  relating  to  the 
disposition  of  excess  IT  resources. 

(0)  Agencies  shall — 

(1)  Establish  procedures  for  the 
reassignment  of  IT  equipment  and 
software  within  the  agency;  and 

(2)  Obtain  approval  from  the  agency 
Chief  Information  Officer  before 
reassigning  outdated  IT  equipment. 

(d)  Agencies  shall  offer  excess  IT 
equipment  that  is  not  outdated  and  has 
an  OAC  per  component  of  $1  million  or 
more  to  other  Federal  agencies  by: 

(1)  Notifying  other  excess  IT 
coordinators  of  the  availability  of  the  IT 
equipment;    . 

(2)  Fully  and  accurately  describing 
the  IT  excess  equipment  by  providing 
the  following  information: 

(i)  Condition  code  as  defined  in  41 
CFR  101-43.4801; 

(ii)  Manufiactiu«r's  name; 

(iii)  Equipment  type  and  model; 

(iv)  Description,  including  the 
suppher's  nomenclatiire  for  the 
component; 

(v)  List  of  elements  removed  from 
each  component,  if  applicable; 


(vi)  Description  of  available  software, 
engineering  drawings,  manuals,  etc;  and 

(vii)  Contractor-held  equipment,  if 
applicable. 

(3)  Allowing  agencies  15  days  to 
assess  their  need  for  the  excess  IT 
equipment. 

(e)  Agencies  may  conduct  exchange/ 
sale  transactions  of  IT  equipment  and 
software  not  transferred  to  another 
agency  without  GSA  approval. 
(Exchange/sale  transactions  for  IT 
equipment  may  be  initiated  in  parallel 
with  interagency  screening,  but 
screening  of  exchange/sale  transactions 
with  an  OAC  per  component  of  SI 
million  or  more  shall  be  completed 
prior  to  concluding  an  exchange/ sale 
transaction.)  When  an  agency 
determines  that  IT  equipment  will  be 
replaced  by  exchanging  or  selling  it,  the 
agency  shall  follow  the  contracting 
policies  and  procedures  in  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
poUcies  and  procedures  on  exchange/ 
sale  contained  in  41  CFR  part  101-46. 
IT  software  transactions  must  be 
consistent  with  the  limitations  of  any 
applicable  license. 

(f)  .Agencies  shall  make  available  for 
surplus  donation  or  subsequent  sale,  in 
accordance  with  41  CFR  parts  101-44 
and  101—45,  excess  IT  equipment  not 
exchanged,  sold,  reassigned,  or 
transferred. 

(g)  .Agencies  shall  apply  the  policies 
and  procedures  of  this  subpart  101-43.6 
to  IT  equipment  used  by  grantees  and 
contractors  when  IT  equipment  is — 

(1)  Acquired  by  the  contractor  or 
grantee  under  a  contract  or  grant  and  the 
terms  vest  title  in  the  Government  or  the 
Government  is  obligated  or  has  the 
option  to  take  over  title; 

(2)  Furnished  to  the  grantee  or 
contractor  by  the  Goverrunent  (Transfer 
of  excess  IT  equipment  to  agency  project 
grantees  shall  be  conducted  in 
accordance  with  41  CFR  101-43.314.); 
or 

(3)  Operated  by  the  grantee  or 
contractor  as  part  of  a  Govemment- 
owTied  or  Government-controlled 
facility. 

(h)  Agencies  may  request  GSA  to 
review  another  agencv's  decision  to 
transfer  excess  IT  equipment.  Requests 
shall  be  sent  to  the  General  Services 
Administration/MKS,  18th  &  F  Streets, 
NW.,  Washington,  DC  20405. 

§101-43.4801     [Amended] 

4,  Section  101^3.4801  is  amended  by 
removing  paragraph  (c)  and 
redesignating  existing  paragraphs  (d),  (e) 
and  (f)  as  paragraphs  (c).  (d)  and  (e), 
respectively. 


UMI 
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PART  101-46— UTILIZATION  AND 
DISPOSAL  OF  PERSONAL  PROPERTY 
PURSUANT  TO  EXCHANGE;SALE 
AUTHORITY 

5.  The  authority  citation  for  part  101- 
46  continues  to  read  as  follows: 

Authority:  40  U.S.C.  1412;  Sec.  205(c),  63 

Stat,  390;  (40  U.S.C.  486(c1). 

§  1 01  -46.201  -2    [Amended] 

6.  Section  101-46.201-2  is  amended 
in  paragraph  (a)  by  removing  the  last 
sentence. 

Dated:  July  31, 1996. 
David  J.  Bairam. 

Acting  Administator  of  General  Senices. 
[FR  Doc.  96-20292  Filed  &-7-96;  8:45  ami 

BILLING  CODE  8820-25-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  80-9;  Notice  12] 

RIN  2127-AF59 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

agency:  National  HiEhwav  7  raffic 
Safety  Administration  ,NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  requires  that 
the  rear  of  truck  tractors  be  equipped 
with  relroreflective  matenal  similar  to 
that  required  on  the  rear  of  the  trailers 
they  tow  to  increase  nighttime 
conspicuitv.  Manufacturers  may  choose 
either  retroreflective  sheeting  or  reflex 
reflectors,  in  the  case  of  truck  tractors 
delivered  with  a  temporary  mudflap 
arrangement  rather  than  permanent 
equipment,  the  requirement  for 
retroreflective  material  near  the  top  of 
the  mudflap  may  be  satisfied  with 
material  carried  by  the  temporary 
mudflap  brackets  that  is  transferable  to 
the  permanent  mudflap  system. 
Retroreflective  material  is  also  required 
near  the  top  of  the  cab  in  a  pattern 
similar  to  that  used  on  trailers.  NHTSA 
estimates  that  the  incidence  of  crashes 
involving  truck  tractors  struck  in  the 
rear  by  other  vehicles  in  darkness  could 
be  reduced  by  15  to  25  percent  by 
enhancing  conspicuity  as  required  by 
this  rule. 

DATES:  The  effective  date  for  the  final 
rule  is  July  1,  1997.  Petitions  for 
reconsideration  of  the  rule  must  be 
received  not  later  than  September  23, 
1996.  Petitions  filed  after  that  time  will 


be  considered  petitions  for  rulemeddng 
pursuant  to  49  CFR  part  552. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  d(x;ket  number  and 
notice  number,  and  be  submitted  to: 
Administrator.  NHTSA.  400  Seventh 
Street.  SW.  Washington.  DC  20590. 
FOR  FURTHER  INFORMATtON  CONTACT:  For 
Technical  Issues,  Patrick  Boya.  Office  of 
Safetv  Performance  Standards,  NPS-31, 
telephone  (202)  366-6346,  FAX  (202) 
366-4329.  For  Legal  Issues:  Taylor 
Vinson,  Office  of  Chief  Counsel,  NCC- 
20,  telephone  (202)  366-2992,  FAX 
(202) 366-3820. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  10, 1992,  NHTSA 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  No.  108 
Lamps,  Reflective  Devices,  and 
Associated  Equipment  to  add  paragraph 
S5.7  Conspicuity  Systems.  (57  FR 
58406)  Effective  December  1, 1993,  the 
rule  required  large  trailers,  particularly 
the  type  haiiled  by  truck  tractors,  to  be 
equipped  with  reflective  marking  (either 
retroreflective  tape  or  reflex  reflectors) 
to  enhance  their  detectability  at  night  or 
under  other  conditions  of  reduced 
visibility.  The  preamble  to  the  rule 
explained  that  the  conspicuiity 
requirements  applied  only  to  large 
trailers  because  most  fatal  accidents  at 
night  in  which  a  truck  is  struck  involve 
a  truck  tractor-trailer  combination 
vehicle.  But  the  notice  also  mentioned 
that  the  night  accident  involvement  rate 
of  truck  tractors  alone  was  much  greater 
than  that  of  other  single-unit  trucks.  The 
agency  announced  that  it  was 
considering  truck  tractors  for  future 
conspicuity  rulemaking. 

As  part  of  its  petition  for 
reconsideration  of  the  final  rule,  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  asked  that  the  conspicuity 
requirement  be  extended  to  single  imit 
trucks  and  to  truck  tractors,  citing 
accident  statistics  in  support  of  its 
request. 

Aided  by  its  fleet  study  of  heavy 
trailers  using  a  similar  rear  conspicuity 
treatment,  NHTSA  tentatively 
concluded  that  motor  vehicle  safety 
would  be  enhanced  if  a  conspicuity 
marking  scheme  were  extended  to  truck 
tractors.  Under  49  CFR  571.3(b),  a  truck 
tractor  "means  a  truck  designed 
primarily  for  drawing  other  motor 
vehicles  and  not  so  constructed  as  to 
carry  a  load  other  than  a  part  of  the 
weight  of  the  vehicle  and  the  load  so 
dravra."  Far  fewer  crashes  involve 
vehicles  colliding  with  the  rear  of  truck 
tractors  than  with  the  rear  of  trailers, 
presumably  because  of  a  much  lower 


exposure  of  tractors  operating  without 
trailers.  However,  NHTSA 's  data 
indicate  that  a  higher  proportion  of  rear 
end  crashes  involving  truck  tractors, 
including  fatal  crashes,  occur  at  night 
than  for  either  trailers  or  trucks. 

Truck  tractors  are  less  conspicuous  at 
night  from  the  rear  than  other  motor 
vehicles  because  they  are  subject  to 
fewer  rear  lighting  requirements  of 
Standard  No.  108.  Unlike  other  vehicles 
over  2032  mm  wide  (80  inches),  tractors 
are  not  required  to  have  rear  side  marker 
lamps,  rear  clearance  lamps,  or  rear 
identification  lamps.  If  double  sided 
turn  signal  lamps  are  used  on  the  front 
fenders,  truck  tractors  are  not  required 
to  have  rear  turn  signal  lamps  either. 
The  ordy  rear  marldng  lamps  required 
on  all  truck  tractors  are  the  taillamps, 
and  the  taillamps  of  truck  tractors  do 
not  mark  the  full  width  of  the  vehicle 
as  do  the  taillamps  of  other  vehicles. 

Since  much  ofa  truck  tractor's 
operational  life  is  spent  in  hauling 
trailers,  it  does  not  appear  cost 
beneficial  to  require  it  to  have  the  full 
panoply  of  rear  Ughting  equipment 
required  for  other  motor  vehicles. 
Further,  the  configuration  of  truck 
tractors  presents  practicability  problems 
for  the  mounting  of  the  tail,  stop,  and 
turn  signal  lamps  at  the  locations 
specified  for  other  vehicles.  However, 
the  inexpensive  and  convenient  use  of 
retroreflective  material  would  improve 
the  detectability  of  the  rear  of  truck 
tractors  when  they  are  being  operated  or 
parked  without  trailers.  The  fainiliarity 
of  the  public  with  the  Federal 
conspicuity  treatment  applied  to  large 
trailers  should  improve  the  recognition 
of  similarly  treated  truck  tractors  and 
make  such  a  treatment  more  effective  for 
accident  prevention  than  it  would  have 
been  in  the  past. 

The  Notice  of  Proposed  Rulemaking 

In  view  of  the  relatively  short  length 
of  truck  tractors  and  the  fact  that  they 
are  equipped  with  a  full  complement  of 
lamps  at  the  front,  on  June  12,  1995, 
NHTSA  proposed  (60  FR  30820)  a 
conspicuity  treatment  for  the  rear  only. 
The  conspicuity  treatment  would  use 
the  same  retroreflective  sheeting  or 
reflex  reflectors  certified  for  use  on 
trailers  under  the  existing  regulation 
(the  term  "retroreflective  material"  is 
used  in  this  document  to  include  both 
sheeting  and  reflex  reflectors). 

As  with  large  trailers,  two  strips  of 
white  material  300  mm  in  length  were 
proposed  for  appUcation  horizontally 
and  vertically  to  the  right  and  left  upper 
rear  contours  of  the  body  (as  shown  in 
Figure  31),  as  close  to  the  top  of  the 
body  and  as  far  apart  as  practicable. 
Relocation  of  the  material  would  be 


41356       Federal  Register  /  Vol.  61.  No.  154  /  Thursday.  August  8.  1996  /  Rules  and  Regulations 


allowed  to  avoid  obscuration  by  vehicle 
equipment  when  viewed  from  directly 
behind.  If  relocation  is  required  for  one 
side  of  the  rear  but  not  the  other,  the 
manufacturer  would  be  permitted  to 
relocate  the  other  strips  to  achieve  a 
symmetrica]  effect. 

To  indicate  the  overall  width  of  the 
truck  tractor,  two  strips  of  retroreflective 
material,  600  mm  in  length,  of 
alternating  colors  of  red  and  white,  were 
proposed  for  the  rear,  to  be  mounted  as 
horizontal  as  practicable  and  as  far  apart 
as  practicable,  not  more  than  1525  mm 
above  the  road  surface.  In  the  proposal, 
this  material  could  be  applied  to  the 
truck  body,  or,  if  the  tractor  is  so 
equipped,  to  the  mudflaps  or  mudflap 
support  brackets.  However,  if  the  strips 
were  located  on  the  mudflaps,  they 
would  be  placed  not  lower  than  300  mm 
below  the  mudflap  support  bracket  to 
avoid  excessive  movement.  Since  the 
tire  diameter,  and  consequently  the 
distance  from  the  mudflap  support  to 
the  road  surface,  is  nominally  1  meter, 
the  lowest  practicable  location  of  the 
strips  would  be  about  700  mm  above  the 
road  surface. 

Twenty  comments  were  received  in 
response  to  the  ?>JPRM,  representing  the 
views  of  truck  manufacturers. 
commercial  and  pnvate  fleet  operators, 
insurance  companies,  public  interest 
groups  and  private  citizens.  Details  of 
the  issues  raised  by  the  comments  and 
NHTSA's  responses  are  discussed 
below. 

Effectiveness  and  Necessity  of  Truck 
Tractor  Conspicuity 

Comments  from  Parents  Against  Tired 
Truckers,  the  Transportation  Safety 
Equipment  Institute,  McKenzie  Tank 
Lirtes.  Merrill  Allen,  and  Marshall 
Reagle  voiced  agreement  with  the 
proposed  regulation  and  the  reasons  for 
its  provisions.  Dr.  Allen  also  suggested 
that  all  mudflaps  used  on  tractors  and 
trailers  should  be  white  to  maximize 
visibihty. 

Trans  Gulf,  Daggett  Truck  Line,  and 
the  National  Private  Truck  Council 
expressed  reservations  about  the  value 
of  truck  tractor  conspicuity.  Daggett 
stated  that  concern  for  the  visibility  of 
the  rear  of  truck  tractors  is  a  misplaced 
priority  in  comparison  with  the  lack  of 
visibility  of  trains  at  road  crossings. 
Trans  Gulf  stated  that  truck  tractors 
have  the  same  rear  Ughting  as 
automobiles  and  reflective  material  is 
unnecessary.  The  National  Private 
Truck  Council  bebeves  that  the 
expectation  of  accident  reduction  as  a 
result  of  conspicuity  is  unproven. 

The  agency  does  not  agree  that  the 
rear  lighting  of  truck  tractors  is 
comparable  to  the  rear  hghting  of  cars. 


Truck  tractors  lack  the  center  high 
moimted  stop  lamp  and  the  mandatory 
rear  mounted  turn  signals  of  cars,  and 
they  have  far  fewer  rear  lamps  than 
other  trucks.  However,  the  greatest 
disadvantage  of  the  rear  lighting  of  truck 
tractors  is  the  narrow  spacing  of  the 
taillamps  which  creates  a  deceptive 
image  for  distance  judgment  not  shared 
by  cars.  (For  an  explanation  of  this 
phenomenon,  see  the  beginning  of  the 
next  section,  which  is  titled  "Location 
of  Material  Marking  the  Width  of  a 
Truck  Tractor.") 

The  basis  of  the  safety  benefits 
estimated  for  truck  tractor  conspicuity  is 
the  fleet  study  of  trailers  conducted  by 
the  agency  in  the  1980's  [Improved 
Commercial  Vehicle  Conspicuity  and 
Signalling  Systems— Task  III.  HS  806 
923).  The  rear  crash  experience  is       I 
similar  for  both  trailers  and  truck        1 
tractors  operating  without  trailers  in 
that  the  majority  of  fatal  crashes  in 
which  they  are  struck  occiu-  at  night. 
Also,  the  proportion  of  less  serious 
crashes  occurring  at  night  is  even 
greater  for  truck  tractors  writhout  trailers 
than  for  trailers.  The  present 
configuration  of  tractor  rear  hghting 
persuades  the  agency  that  the 
information  available  on  the 
efi'ectiveness  of  retroreflective 
conspicuity  on  trailers  provides  a 
reasonable  basis  upon  which  to  predict 
safety  benefits  for  conspicuity  material 
on  truck  tractors. 

The  Insurance  Institute  for  Highway 
Safety,  Advocates  for  Highway  and  Auto 
Safety,  and  the  National  Automobile 
Dealers  Association  expressed  support 
of  the  truck  tractor  proposal  and  also 
urged  the  agency  to  expand  the 
requirements  for  truck  conspicuity  in 
future  rulemakings.  Specifically,  they 
suggested  a  requirement  for  all  single- 
unit  trucks,  a  treatment  for  the  side  of 
truck  tractor  bodies  and  cooperation 
between  NHTSA  and  the  Federal 
Highway  Administration  (FHWA)  on  a 
retrofit  rule  for  truck  tractors. 

NHTSA  has  initiated  a  study  of  the 
effectiveness  in  service  of  the 
conspicuity  treatments  that  have  been 
required  on  new  trailers  manufactured 
since  December  1, 1993.  The  results  of 
this  study  may  improve  the  agency's 
ability  to  estimate  or  project  the  safety 
benefits  of  conspictiity  treatments  on 
single-unit  trucks  which  have  a  lower 
proportion  of  nighttime  crashes. 

Tne  agency  did  not  propose  a  body 
side  treatment  for  truck  tractors.  There 
does  not  appear  to  be  a  practicable  way 
to  mark  the  whole  length  of  the  tractor, 
and  a  body-only  treatment  may  mask 
the  true  length  of  the  vehicle  because  of 
the  long  untreated  frame  and  axles 
behind  the  body.  The  safety  need  is  also 


less  obvious  for  the  side  of  tractors  than 
for  the  rear  because  ordinary  traffic 
situations  place  the  rear  at  a  much 
higher  level  of  exposure. 

Location  of  Material  Marking  the  Width 
of  a  Truck  Tractor 

The  primary  elements  of  the  proposed 
conspicuity  treatment  were  the  low- 
mounted  red/white  strips  intended  to 
reveal  the  vehicle's  width  as  well  as  to 
increase  its  visibihty.  The  proposal 
included  the  options  of  placing  the 
material  either  on  the  back  of  5ie  cab  (a 
permitted  location  for  the  present  rear 
reflex  reflectors  of  truck  tractors),  on  the 
mudflap  brackets  or  on  the  top  portion 
of  the  mudflaps  themselves. 

This  proposal  addressed  a  problem 
created  by  the  location  of  the  taillamps 
of  truck  tractors.  The  particularly 
narrow  spacing  of  their  taillamps  make 
it  difficult  for  following  drivers 
approaching  truck  tractors  to  judge  their 
size  and  distance  correctly  at  night.  The 
taillamps  are  usually  mounted  much 
closer  together  on  truck  tractors  than  on 
other  motor  vehicles.  A  study  by  the 
University  of  Michigan  Transportation 
Research  Institute,  titled  Effects  of  the 
Lateral  Position  of  Low-bean} 
Headlamps  on  the  Perceived  Distance  of 
Vehicles  (UMTRI-95-21J.  demonstrated 
that  a  driver's  ability  to  perceive  the 
distance  of  an  oncoming  vehicle  is 
affected  by  the  transposition  on  that 
vehicle  of  the  lower-beam  headlamps 
from  the  required  outer  position  to  the 
inner  position  used  for  upper  beams. 
Since  the  spacing  ratio  of  ordinary  truck 
taillamps  to  truck  tractor  taillamps  is  at 
least  tvdce  the  spacing  raUo  of  lower 
beam  to  upper  beam  headlamps,  a  far 
greater  effect  on  the  ability  of  following 
drivers  to  judge  distance  would  be 
expected.  In  other  words,  truck  tractor 
taillamps  are  spaced  even  more 
narrowly  (relative  to  other  taillamps) 
than  the  narrowest  headlamp  spacing  in 
the  study  (relative  to  normal  headlamp 
spacing).  Therefore,  truck  tractor 
taillamps  would  be  expected  to  have  a 
greater  affect  on  distance  perception 
than  that  demonstrated  for  headlamp 
placement. 

MediQuik  Express  incorrectly 
concluded  that  the  proposal  would 
require  retroreflective  material  integral 
with  the  mudflaps  and  expressed 
concern  that  it  would  "give  mudflap 
manufacturers  an  excuse  to  double  if 
not  triple  the  cost  of  mudflaps."  The 
NPRM  did  not  assume  the  existence  of 
mudflaps  with  integral  retroreflective 
material  in  its  cost  estimate.  The  cost 
estimate  of  applying  the  material  at  the 
mudflap  included  the  cost  of  two 
mounting  plates  to  which  the 
retroreflective  material  would  be 
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attached.  In  this  example,  each 
mounting  plate  had  the  same  bolt  hole 
pattern  as  the  top  of  the  mudflap.  The 
mounting  plate  earning  the 
retroreflective  material  was  secured  to 
the  mudflap  bracket,  sandwiching  the 
mudflap  between  the  bracket  and  the 
mounting  plate.  This  arrangement 
would  affect  neither  the  design  nor  the 
cost  of  present  mudflaps  and  mudflap 
brackets. 

However,  3M  commented  that  market 
pressures,  presumably  to  provide  truck- 
tractor  conspicuity  at  less  than  the  cost 
estimated  in  the  NPRM,  would  drive  the 
development  of  adhesives  and 
mechanical  mounting  systems  to  attach 
material  directly  to  mudflaps.  Specialty 
Adhesive  Film  Co.  commented  that  it 
had  already  developed  an  adhesive  and 
a  bonding  process  to  make  direct 
attachment  possible.  The  agency 
welcomes  the  availability  of  complying 
alternatives  in  conspicuity  equipment, 
but  the  solution  costed  in  the  proposal 
was  developed  independently  of  them. 

McKenzie  Tank  Lines,  which  operates 
a  large  fleet  of  tractors,  reported  that  it 
had  equipped  tractors  with  reflective 
material  on  the  mudflap  brackets  out  of 
concern  that  the  narrowly  spaced 
taillamps  would  not  create  an  acctirate 
size  image  of  tractors  without  trailers 
("bobtail")  to  approaching  motorists  at 
night  However,  it  cautioned  that  many 
types  of  mudflap  brackets  do  not  have 
enough  room  for  reflective  material  and 
that  it  would  be  a  huge  expyense  for  a 
fleet  to  retrofit  suitable  mudflap 
brackets.  The  agency  agrees  with 
McKenzie  that  the  mudflap  bracket  is 
the  optimum  location  for  conspicuity 
material,  but  it  wishes  to  clarify  that  the 
rule  is  not  retroactive.  The  agency  also 
points  out  that  the  use  of  retroreflective 
material  attached  to  the  mudflap  bracket 
by  means  of  the  mounting  plate 
described  above  achieves  the  effect 
desired  by  McKenzie  without  relying  on 
a  particular  mudflap  bracket  design. 

Mudflap  brackets  with  integral 
conspicuity  material,  like  mudflaps 
themselves  with  integral  conspicuity 
material,  are  product  ideas  with 
potential  economic  and  aesthetic 
benefits,  but  the  practicability  of  the 
final  rule  does  not  depend  on  their 
availability.  It  should  be  noted  that  the 
recent  commercial  offering  by  at  least 
two  companies  of  arrays  of  conspiaiity 
grade  (DOT-C)  reflex  reflectors  in  a  bar 
form,  narrower  than  conspicuity  tape, 
may  make  the  mounting  of  material 
directly  to  mudflap  brackets  more 
practical  The  reflex  reflector  arrays  look 
'like  strips  of  sheeting  about  8  or  12 
inches  long  but  need  only  a  width  of 
about  1  inch  to  attain  the  required 
photometric  performance. 


Many  conunenters  criticized  the 
proposed  alternative  of  attaching  the 
red/white  material  to  the  rear  of  the  cab. 
McKenzie  beUeved  that  having  the 
material  on  the  cab  rather  than  on  the 
mudflap  brackets  could  give  following 
traffic  a  misconception  of  the  location  of 
the  rear  of  the  truck.  The  American 
Trucking  Associations  (ATA)  cited  an 
unsatisfactory  experience  of  the  U.S. 
Military  in  Germany  vfith  reflectorized 
placards  on  truck  tractors.  In  a  docketed 
telephone  conversation,  ATA  explained 
to  NHTSA  that  placards  were  placed  on 
the  back  of  the  cab  of  a  test  vehicle,  and 
a  panel  of  observers  suggested  that  the 
placards  could  cause  a  misconception  of 
the  location  of  the  rear  of  the  tractor  in 
adverse  weather  at  night.  As  a  result,  the 
military  tractors  were  equipped  with 
placards  on  the  mudflaps.  Another 
commenter,  Mr.  Wes  Trindal,  described 
a  contrary  experience  of  the  U.S. 
Military  in  Vietnam.  Truck  tractors  were 
equipped  with  lamp  packages  on  the 
back  of  the  body  at  the  full  width  of  the 
vehicle.  He  cited  satisfaction  of  the 
troops  using  these  vehicles  and 
reconmiended  similar  auxiliary  lights 
for  truck  tractors  to  use  while  being 
operated  without  trailers. 

The  Truck  Manufacturers  Association 
(TMA),  Navistar,  Mack.  Ford  and  ATA 
commented  that  the  option  of  placing 
the  red/white  width-marking  part  of  the 
treatment  on  the  cab  was  impractical. 
They  cited  a  lack  of  space  around  the 
engine  opening  at  the  rear  of  many  cabs 
and  the  amount  of  equipment  obscuring 
the  area  necessary  for  a  full  width 
conspicuity  treatment. 

The  agency  has  heeded  the  comments 
opposing  the  proposed  alternative,  and 
the  final  rule  requires  that  the  red/white 
element  of  the  truck  tractor  conspicuity 
treatment  be  placed  on  either  the 
mudflap  bracket  or  the  mudflap,  or  on 
a  fender  if  the  tractor  is  so  equipped. 

The  same  commenters  observed  that  a 
significant  proportion  of  new  truck 
tractors  are  not  delivered  with 
permanent  mudflaps  and  mudflap 
brackets  as  original  equipment.  The 
manufacturer  equips  such  vehicles  with 
temporary  mudflaps  and  brackets  to 
satisfy  state  laws,  but  dealers, 
aftermarket  suppliers,  or  fleet  service 
facihties  install  the  permanent  mudflap 
or  fender  equipment.  The  truck 
manufacturers,  either  individually  or  as 
part  of  TMA,  reconmiended  that  the 
installers  of  permanent  mudflaps  be 
considered  as  second  stage  vehicle 
manufacturers  with  responsibility  of 
certifying  the  compliance  of  the 
"completed"  truck  if  truck  tractor 
conspicuity  is  to  be  a  NHTSA 
requirement  for  new  vehicles.  Navistar 
also  recommended  that  truck  tractor 


conspicuity  requirements  be  estabUshed 
as  a  Federal  Motor  Carrier  Safety 
Regulation  (administered  by  FHWA) 
rather  than  a  requirement  of  Standard 
No.  108  for  new  motor  vehicles 
regulated  by  NHTSA. 

The  agency  does  not  agree  that 
regulatory  solutions  of  greater 
complexity  are  necessary. 
Manufacturers  may  certify  compliance 
of  vehicles  wi\h  temporary  mudflap 
brackets  if  backing  plates  with 
retroreflective  material  are  installed 
with  the  mudflap  attaching  bolts  as 
assumed  in  the  cost  estimate.  The 
language  of  the  final  rule  clarifies  that 
retroreflective  treatment  of  the 
temporary  mudflap  equipment  is 
sufficient  for  certification  if  the 
retroreflective  material  is  transferable  to 
a  permanent  mudflap  system.  I^ocating 
retroreflective  material  on  a  heavy 
aluminum  backing  plate  is  the  most 
obvious  universal  solution,  and  the  one 
used  in  NHTSA's  cost  estimate,  but  the 
likely  development  of  mudflaps  with 
integral  retroreflective  material  and 
reflex  reflectors  designed  for  attachment 
with  the  mudflap  bolts  may  offer 
manufacturers  lower  cost  alternatives 
for  transferable  conspicuity  material 
The  permanent  apphcation  of 
retroreflective  material  to  a  temporary 
mudflap  bracket  (usually  a  piece  of 
lumber)  is  not  an  acceptable  alternative 
because  there  is  no  assurance  that  the 
permanent  bracket  will  have 
conspicuity  material. 

In  response  to  the  suggestion  that 
installers  of  permanent  mudflaps  be 
considered  as  second  stage  vehicle 
manufacturers,  NHTSA  notes  that  those 
installers  would  not  satisfy  the 
definition  of  either  an  "intermediate 
manufacturer"  or  a  "final  stage  vehicle 
manufacturer"  in  49  CFR  part  568 
Vehicles  Manufactured  in  Two  or  More 
Stages.  Further,  the  truck  tractors  to 
which  the  installers  add  permanent 
mudflaps  are  not  "incomplete  vehicles." 
Therefore,  the  agency  could  not, 
consistent  with  part  568,  place  overall 
certification  responsibihty  on  those 
installers. 

The  agency  also  believes  that 
conspictiity  treatment  should  be  a  new- 
vehicle  requirement  and  not  solely  for 
tractors  in  use  subject  to  the  regulations 
of  FHWA.  FHWA's  Motor  Carrier  Safety 
regulation  for  Ughting  already 
incorporates  by  reference  the  lighting 
and  reflector  requirements  of  Standard 
No.  108  (at  49  CFR  393.11),  and  appUes 
them  to  vehicles  imder  FHWA's 
jurisdiction.  The  FHWA  will  work  with 
the  States  through  its  Motor  Carrier 
Safety  Assistance  Program  to  ensure  that 
inspection  persoimel  are  aware  that  a 
significant  percentage  of  truck  tractors 
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will  be  shipped  with  temporary 
mudflap  systems  and  transferable 
material.  The  FHVVA  and  the  States  will 
help  to  make  certain  that  the  motor 
carriers  operating  these  vehicles 
maintain  the  conspicuity  treatments  on 
the  truck  tractors.  The  presence  of  new 
truck  tractors  with  conspicuity  material 
and  the  availability  of  convenient  new 
products  are  likely  to  stimulate  interest 
in  voluntary  retrofit  of  existing  vehicles. 
The  agency  believes  that  large  numbers 
of  trailers  built  before  December  1,  1993, 
the  effective  date  of  the  trailer 
conspicuity  regulation,  have  been 
retrofitted  voluntarily  with  conspicuity 
treatments  similar  to  new  trailer 
equipment. 

A  particular  style  of  mudflap  used  on 
many  truck  tractors  is  not  rectangular.  It 
has  the  upper  outer  comer  removed  for 
clearance  with  trailer  equipment  and  is 
supported  by  a  bracket  with  a  45-degree 
downward  bend  about  8  inches  from  the 
outboard  end.  Manufacturers  may 
satisfy  the  final  rule  by  applying 
conspicuity  material  to  the  bracket 
despite  the  bend  because  such  a 
placement  is  "as  horizontal  as 
practicable"  on  the  bracket. 
Alternatively,  the  rule  may  be  met  by 
securing  conspicuity  material  across  the 
mudflap  horizontally  below  the  comer 
notch  because  the  rule  allows  it  to  be 
applied  as  low  as  300  mm  below  the  top 
of  the  mudflap.  However,  the  use  of 
transferable  conspicuity  material  on  a 
temporary  rectangular  mudflap  presents 
a  problem  to  an  owner  instalhng 
permanent  mudflaps  which  are  not 
rectangular.  The  horizontal  top  edge  of 
this  type  of  mudflap  is  only  about  16 
inches  long,  and  thus  the  600  mm  long 
segments  of  transferable  conspicuity 
material  must  be  trimmed  to  400  mm  to 
fit.  NHTSA  will  work  with  FHWA's 
Office  of  Motor  Carrier  Safety  and 
Technology  to  develop  inspection 
procedures  to  permit  the  practical  use  of 
original-equipment  transferable 
conspicuity  material  on  subsequently- 
installed  permanent  mudflap 
equipment. 

Upper  Cab  Contour  Markings 

The  second  part  of  the  proposed 
conspicuity  treatment  was  illustrated  in 
the  NPRM  as  a  pair  of  inverted  "L"  's  of 
white  conspicuity  material  to  mark  the 
upper  contour  of  the  cab.  This  element 
is  identical  in  shape  and  purpose  to  the 
upper  conspicuity  marking  of  trailers. 
The  purpose  of  the  upper  material  is  to 
create  a  two-dimensional  image  to 
improve  the  judgement  of  distance  and 
closing  speed  on  the  part  of  drivers 
approaching  from  a  distance.  On  truck 
tractors,  which  are  not  required  to  have 
rear  clearance  and  identification  lamps, 


cab-mounted  conspicuity  material  may 
also  provide  the  only  source  of  visibility 
when  the  taillamps  and  lower 
conspicuity  material  are  temporarily 
obscured  by  hilly  terrain. 

The  previously  discussed  comments 
of  ATA,  TMA  and  the  vehicle 
manufacturers  regarding  the  possibility 
of  a  false  indication  of  the  rear  of  the 
vehicle  as  a  result  of  rellective  material 
on  the  lower  cab  and  the  lack  of  space 
on  the  rear  of  the  cab  to  moimt  material 
were  also  directed  tow£u-d  the  upper 
material.  Mack  and  ATA  provided 
pictures  of  vehicles  to  illustrate 
application  difliculties.  Navistar  and 
TMA  commented  that  the  addition  of 
non-OEM  headboards,  sleeper 
compartments  and  tool  boxes  would 
obscure  the  material,  and  they  noted 
that  even  if  the  material  were  visible 
viewed  from  directly  behind,  as 
specified  in  the  NPRM,  it  could  be 
obscured  viewed  from  a  small  angle. 
TMA  asked  for  clarification  regarding 
the  avoidance  of  discontinuous  surfaces, 
whether  the  vertical  and  horizontal 
reflector  strips  must  intersect,  and 
whether  aerodynamic  roof  fairings  are 
included  in  the  cab  contour. 

NHTSA  does  not  agree  that  truck 
tractor  cabs  lack  the  space  for  the  upper 
treatment.  The  exact  location  of  the 
upper  treatment  is  less  crucial  than  that 
of  the  lower  treatment.  It  is  not 
necessary  for  it  to  mark  the  extreme 
width  or  the  extreme  height  of  the  cab 
for  it  to  add  a  height  dimension  to  the 
night  image  of  a  truck  tractor.  Therefore^ 
the  upper  marking  may  be  located  in 
spots  dictated  by  practicability  and  still 
fidfill  its  intended  function. 

The  most  common  obstructions  at  the 
upper  cab  comers  are  exhaust  stacks. 
The  NPRM  illustrated  the  right  upper 
marking  moved  inboard  to  clear  an 
exhaust  stack,  and  the  proposed 
regulation  permitted  manufacturers  to 
move  the  marking  on  the  opposite  side 
to  achieve  a  symmetrical  appearance,  if 
desired.  The  commenters  suppUed 
photographs  of  various  truck  tractor 
configurations  illustrating  possible 
obstmctions.  The  most  problematic 
cases  for  upper  treatment  were  those 
featuring  large  rear  windows  with 
Umited  space  between  the  rear  window 
frame  and  large  dual  exhaust  stacks  on 
each  side  of  the  window.  However,  even 
these  designs  appeared  to  have  enough 
space  between  the  window  and  the 
stack  obstruction  for  a  one-inch  wide 
reflex  reflector  bar  if  not  a  2-inch  strip 
of  sheeting  material.  Also,  the  material 
may  be  attached  to  the  edge  of  the 
window  itself  if  the  window  is  so  large 
as  to  occupy  all  the  practicable  space  for 
an  upper  treatment.  However,  liinited 
obstructions  such  as  fairing  support 


rods  and  hoses  are  not  important 
enough  to  dictate  the  placement  of  the 
upper  treatment.  Accordingly,  the  final 
rule  permits  the  upper  material  to  be 
obscured  up  to  25  percent  when  viewed 
directly  from  behind  (the  rear 
orthogonal  view). 

TMA  and  Navistar  commented  that 
even  material  on  the  cab  visible  in  a  rear 
orthogonal  view  would  not  be  useful 
because  it  could  be  obscured  by  exhaust 
stacks  or  other  equipment  when  viewed 
at  a  small  angle.  However,  the  purpose 
of  the  upper  material  is  to  improve  the 
distance  perception  of  a  driver  of  a 
faster  vehicle  approaching  in  the  same 
lane.  In  this  circumstance,  the  usual 
view  of  the  truck  tractor  to  the 
approaching  driver  is  close  to 
orthogonal.  The  only  instance  in  which 
a  truck  tractor  in  the  same  lane  would 
have  a  difference  in  heading  angle  great 
enough  to  cause  total  obscuration  would 
be  in  a  curve  so  sharp  that  the  tractor 
would  not  be  illuminated  by  the 
approaching  headlamps.  Likewise,  there 
is  little  potential  for  the  upper  material 
to  create  a  misleading  impression  of  the 
location  of  rear  of  the  vehicle  because  it 
is  only  visible  at  a  distance.  As  the 
approaching  vehicle  nears  the  tmck 
tractor,  the  upper  treatment  becomes 
very  much  dimmer  than  the  lower 
material  at  the  mudflaps.  This  occurs 
because  the  headlamps  of  vehicles  close 
to  the  truck  tractor  do  not  project  much 
light  as  high  as  the  upper  treatment.  The 
light  entrance  angle  also  becomes 
unfavorable  for  retroreflection  as  the 
low  headlamps  approach  the  high- 
mounted  material. 

TMA  was  concerned  that  the 
existence  of  stiffening  beads,  drip  rails 
and  body  seams  may  preclude  the 
mounting  of  conspicuity  material 
depending  on  the  agency's  definition  of 
"discontinuous  surfaces".  The  current 
regulatory  language  for  trailers  provides 
that  conspicuity  material  "need  not  be 
applied  to  discontinuous  surfaces  such 
as  outside  ribs,  stake  post  pockets  *   *  * 
or  to  items  of  equipment  such  as  door 
hinges  and  lamp  bodies."  It  does  not 
prohibit  the  placement  of  material  at 
difficult  locations  that  may  be  labor 
intensive;  it  simply  allows 
manufacturers  greater  discretion  in 
designing  a  practicable  treatment.  The 
manufacturer  may  choose  to  make 
breaks  in  the  strips  to  clear  rivets,  body 
seams  and  shallow  stiffening 
corrugations  for  ease  of  application,  but 
it  is  not  required  to  do  so.  Likewise,  the 
horizontal  and  vertical  strips  are  not 
required  to  intersect,  and  Figure  30-1  in 
the  current  trailer  conspicuity  standard 
illustrates  a  trailer  treatment  in  which 
the  position  of  a  hinge  would  make 
intersecting  strips  impractical.  Also,  the 
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agency  does  not  consider  aerodynamic 
body  fairings  as  part  of  the  cab  contour. 
In  general,  fairings  would  not  be  an 
acceptable  location  for  conspicuity 
material  except  as  discussed  below. 
If  the  addition  of  OEM  equipment 
obscures  the  material  (equipment  such 
as  headboards,  sleeper  compartments, 
tool  boxes  and  aerodv-nainic  fairings). 
Standard  No.  108,  as  well  as  the  statute 
imder  which  it  was  issued,  requires  that 
auxiliary  conspicuity  material  be 
applied  to  those  components  prior  to 
the  truck  tractor's  initial  sale  in  order  to 
restore  the  truck  tractor  to  conformity. 
Further,  statutory  law  prohibits  a 
manufacturer,  distributor,  dealer,  or 
motor  vehicle  repair  business  from 
adding,  after  initial  sale  of  a  vehicle, 
equipment  having  an  obscuring  effect 
imless  the  modifier  adds  compensating 
auxiliary  conspicuity  material.  Thus, 
the  consequences  of  obscuring  the 
conspicuity  material  will  be  the  same  as 
the  consequences  currently  of  obscuring 
auxiliary  high  mounted  stop  lamps  by 
the  installation  of  pickup  truck  caps. 
FHWA's  Motor  Carrier  Safety 
Regulations  would  require  auxiliary 
material  on  obscuring  components  on 
all  regulated  vehicles  in  interstate 
commerce  built  after  the  effective  date 
of  this  final  rule,  regardless  of  who 
installed  the  components. 

Continued  Requirement  for  Present 
Truck  Reflex  Reflectors 

Under  the  fmal  rule,  manufacturers  of 
truck  tractors  have  the  option  of  using 
an  array  of  reflex  reflectors  on  the  rear 
instead  of  retroreflective  sheeting,  the 
same  option  that  is  available  to  trailer 
manufacturers.  However,  reflex 
reflectors  will  continue  to  be  required 
by  Table  I  of  Standard  No.  108,  in 
addition  to  the  conspicuity  material, 
whether  sheeting  or  reflectors,  as  the 
agency  has  not  amended  paragraphs 
S5. 1.1.1  and  S5.1.1.2  of  Standard  No. 
108  which  excuse  truck  tractors  from 
the  full  complement  of  rear  lighting 
equipment  required  of  trucks. 

Presently,  moimting  of  required 
reflectors  or  lamps  on  mudflaps  is 
prohibited  by  paragraph  S5.3.1.  This 
requires  lighting  equipment  to  be 
"securely  mounted  on  a  rigid  part  of  the 
vehicle  other  than  glazing  that  is  not 
designed  to  be  removed  except  for 
repair".  In  the  past,  NHTSA  has  deemed 
mudflaps  not  to  be  a  "rigid  part  of  the 
vehicle."  However,  the  prohibition  has 
been  subject  to  the  exceptions  "in 
succeeding  paragraphs  of  S5.3.1  and 
S7",  and  NHTSA  has  now  included  as 
exceptions  retroreflective  sheeting 
material  or  reflex  reflectors  on  mudflaps 
added  in  compliance  with  the 
conspicuity  requirements  of  S5.7. 


Estimate  of  Benefits 

The  benefits  estimated  for  the  trailer 
conspicuity  regulation  offer  a  reasonable 
basis  for  estimating  the  benefits  of  a 
similar  regulation  for  truck  tractors.  The 
agency  concluded  that  the  Ukely  result 
of  adding  conspicuity  treatment  to 
trailers  was  the  prevention  of  25  percent 
of  rear  collisions,  and  a  significant 
reduction  in  the  severity  of  many  of  the 
remaining  collisions.  Although  the 
required  rear  lighting  for  a  truck  tractor 
is  less  than  is  required  for  a  trailer, 
NHTSA  beheves  that  the  added  degree 
of  conspicuity  of  a  tractor  that  would  be 
provided  by  conspicuity  treatment  is 
not  less  than  the  relative  improvement 
in  conspicuity  of  a  trailer  provided  by 
its  treatment.  Thus,  it  is  reasonable  to 
assume  a  similar  rate  of  crash 
prevention. 

To  account  for  degradation  in 
performance  of  the  conspicuity  material 
after  years  of  in- use  exposure,  in 
estimating  benefits,  the  agency  assiuned 
that  the  conspicuity  material  would  be 
effective  only  for  the  first  fifteen  years 
of  a  given  model  year  tractor  fleet's  life. 
This  is  consistent  with  the  agency's 
prior  conclusion  that  the  material  would 
remain  effective  during  the  nominal 
fourteen  years  of  Ufe  of  a  trailer. 

NHTSA  estimated  that  the  property 
damage  savings  of  preventing  a  crash 
into  the  rear  end  of  a  trailer,  in  1992 
dollars,  as  $10,869,  and,  for  damage 
mitigation,  as  $2,075  (in  1995  dollars, 
$11,847  and  $2,262  respectively).  The 
agency  beUeves  that,  when  the  entire 
truck  tractor  population  is  equipped 
with  conspicuity  treatment,  on  an 
annual  basis  260  collisions  can  be 
prevented,  resulting  in  a  savings  of 
$3,080,000,  and  that  the  severity  of  a 
large  nimiber  of  the  remaining  782 
collisions  can  be  mitigated,  resulting  in 
a  savings  of  $1,769,000,  or  total  property 
damage  benefits  of  $4,849,000.  The 
present  value  of  these  future  benefits  of 
a  model  year  fleet  would  range  from 
$4,399,000  to  $3,176,000  under 
discount  rate  assumptions  of  2  percent 
to  10  percent. 

However,  the  primary  purposes  of  a 
tractor  conspicuity  regulation  is  to  save 
fives  and  reduce  the  severity  of  injuries. 
If  fatalities  involving  rear  colUsions  of 
truck  tractors  can  be  reduced  by  15  to 
25  percent  annually,  there  v«ll  be  4  to 
7  fewer  deaths  attributable  to  this  type 
of  accident.  The  agency  also  beheves 
that  there  will  be  94  to  157  fewer 
injuries  annually  when  full  coverage  of 
the  tractor  population  is  achieved. 

Estimate  of  Costs 

In  estimating  costs,  NHTSA  has  used 
a  price  for  retroreflective  material  of 


$0,675  a  linear  foot,  although  market 
pressures  may  have  reduced  the  cost  to 
$0.60  for  high  volume  users. 
Approximately  8  hnear  feet  of  material 
(7.8  feet  actually)  would  be  required  to 
comply.  NHTSA  is  also  estimating  a 
labor  rate  of  $22.50  an  hour,  and  an 
installation  time  of  10  minutes  for  the 
material. 

On  this  basis,  NHTSA  estimates  a 
manufacturer's  cost  of  $9.15  when  the 
lower  conspicuity  treatment  is  apphed 
directly  to  the  mudflap  brackets,  and  a 
constmier  cost  of  $13.82.  applying  a 
consumer  cost  factor  of  $1.51.  If  the 
manufacturer  chooses  to  apply  the 
treatment  to  temporary  mudflap 
brackets,  using  two  reusable  mounting 
plates  at  an  additional  cost  to  the 
manufactiu«r  of  $1.11  each,  the  total 
additional  cost  to  the  consumer  would 
be  $3.35.  Thus,  the  cost  to  the 
manufacturer  would  range  between 
$9.15  and  $11.37,  and  to  the  consumer, 
between  $13.82  and  $17.17.  Using  the 
latter  figvue,  and  estimating  an  annual 
production  of  170,000  for  truck  tractors, 
the  -agency  estimates  that  the  total 
annual  cost  impact  of  this  regulation 
will  not  exceed  $2,919,500.  The  present 
value  of  futiire  property  damage 
reduction  benefits  from  this  regulation 
in  property  damage  alone  are  expected 
to  be  at  least  $3,176,000  vdth  a  discoimt 
rate  of  10  percent  and  more  if  a  lower 
discount  rate  prevails.  The  prevention 
of  deaths  and  injuries  would  be 
achieved  with  no  additional  cost. 

Effective  Date 

The  NPRM  proposed  a  lead  time  of 
120  days.  TMA,  Navistar  and  Ford 
commented  that  a  one-year  lead  time,  as 
was  established  for  the  trailer 
conspicuity  requirement,  was  necessary. 
They  suggested  that  manufactiu^rs 
would  change  the  design  of  OEM 
mudflap  brackets  to  incorporate 
conspicuity  material.  Additional  time 
would  be  required  to  design  and  , 
proems  the  new  types  of  mudflap 
brackets  as  well  as  the  mounting  plates 
needed  for  vehicles  leaving  the  factory 
with  temporary  mudflap  equipment. 

NHTSA  also  expects  that  custom- 
molded  reflex  reflectors  may  be  an 
effective  solution  to  some  of  the 
practicability  concerns  expressed  about 
the  upper  conspicuity  material  and  that 
manufactiu^rs  may  choose  to  change  the 
location  of  some  rear  equipment  to  ease 
the  installation  of  conspicuity  material. 
A  sufficient  lead  time  to  develop 
products  and  designs  to  simplify  the 
installation  of  a  conspicuity  treatment 
for  truck  tractors  is  justified.  Therefore, 
NHTSA  is  adopting  the  one-year  lead 
time  recommended  by  truck  tractor 
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manufacturers  The  effective  date  of  the 

final  rule  is  July  1.  1997. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  has  not  been  reviewed 
under  Executive  Order  12866.  It  has 
been  determined  that  the  rulemaking 
action  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures. 
Implementation  of  the  rule  would  not 
have  d  yearly  cost  impact  that  exceeds 
S2. 920.000  in  the  aggregate.  Although 
the  cost  impacts  are  so  minimal  that 
preparation  of  a  full  regulatory 
evaluation  may  not  be  warranted,  the 
agency  has  prepared  a  regulatory 
evaluation  which  has  been  placed  in  the 
docket. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  the  final  rule  will  have 
a  significant  effect  upon  the 
environment  Compliance  would 
require  the  application  of  not  more  than 
8  feet  of  retroreflective  tape  to  the  rear 
of  a  truck  U-actor  (1,360,000  feet  for  an 
estimated  year's  production  of  170,000 
truck  tractors).  Retroreflective  material 
is  currently  in  use  with  no  known 
negative  environmental  effects. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  FlexibiUty 
Act.  I  certify  that  this  rulemaking  action 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared.  Manufacturers  of  truck 
tractors,  those  affected  by  the 
rulemaking  action,  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  Flexibility  Act.  Further, 
small  organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  because  the  price  of  new  truck 
tractors  will  be  only  minimally 
increased.  An  increase  in  cost  of  less 
than  $18  per  vehicle  is  expected  to  be 
more  than  offset  by  savings  in  repair 
over  the  life  of  the  model  year  fleet. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federaUsm 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Civi7  Justice 

The  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  apphcable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Section  30163  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CTR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,' 30115, 
30162;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.108  is  amended  by: 

(a)  Revising  paragraphs  S5.3.1,  S5.7, 
S5.7.1,  S5.7.1.3(a),  S5.7.1.4  (a)  and  (b), 
and  the  headings  of  S5. 7. 1.4.1  and 
S5. 7.1.4.2,  . 

(b)  Adding  new  paragraph  S5. 7.1.4.3, 

(c)  Revising  paragraphs  S5.7.2  and 
S5.7.3,and 

(d)  Adding  Figure  31,  to  read  as 
follows: 


§571.108  Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  and  ' 
Associated  Equipment  | 

*         *         «         *         *  '■ 

S5.3.1    Except  as  provided  in 
succeeding  paragraphs  of  S5.3.1,  and 
paragraphs  S5.7  and  57,  each  lamp, 
reflective  device,  ana  item  of  associated 
equipment  shall  be  securely  mounted 
on  a  rigid  part  of  the  vehicle  other  than 
glazing  that  is  not  designed  to  be  | 

removed  except  for  repair,  in  ' 

accordance  with  the  requirements  of 
Table  I  and  Table  ID,  as  appUcable,  and 
in  the  location  specified  in  Table  11 
(multipurpose  passenger  vehicles, 
trucks,  trailers,  and  buses  80  or  more 
inches  in  overall  width)  or  Table  IV  (all 
passenger  cars,  and  motorcycles,  and 
multi-purpose  passenger  vehicles,  truck, 
trailers  and  buses  less  than  80  inches  in 
overall  width),  as  applicable. 


S5.7    Conspicuity  Systems.  Each 
trailer  of  80  or  more  inches  overall 
width,  and  writh  a  GVWR  over  10,000 
lbs.,  manufactured  on  or  after  December 


1,  1993,  except  a  trailer  designed 
exclusively  for  living  or  office  use.  and 
each  tmcic  tractor  manufactured  on  or 
after  July  1,  1997.  shall  be  equipped     * 
with  either  retroreflective  sheeting  that 
meets  the  requirements  of  S5.7.1,  reflex 
reflectors  that  meet  the  requirements  of 
S5.7.2.  or  a  combination  of 
retroreflective  sheeting  and  reflex 
reflectors  that  meet  the  requirement  of 
S5.7.3. 

S5.7.1     Retroreflective  sheeting.  Each 
trailer  or  truck  tractor  to  which  S5.7 
applies  that  does  not  conform  to  S5.7.2 
or  S5.7.3  shai!  be  equipped  with 
retroreflective  sheeting  that  conforms  to 
the  requirements  specified  in  35. 7.1.1 
through  S5.7.1.5. 

*  »        *        ♦        * 

55.7.1.3  Sheeting  pattern, 
dimensions,  and  relative  coefficients  of 

retroreflection. 

(a)  Retroreflective  sheeting  shall  be 
applied  in  a  pattern  of  alternating  white 
and  red  color  segments  to  the  sides  and 
rear  of  each  trailer,  and  to  the  rear  of 
each  truck  tractor,  and  in  white  to  the 
upper  rear  corners  of  each  trailer  and 
truck  tractor,  in  the  locations  specified 
in  S5.7.1.4,  and  Figures  30-1  through 

30— 4,  or  Figure  31,  as  appropriate. 

*  *        *        *        « 

55. 7.1.4  Location,  (a)  Retroreflective 
sheeting  shall  be  applied  to  each  trailer 
and  truck  tractor  as  specified  below,  but 
need  not  be  applied  to  discontinuous 
surfaces  such  as  outside  ribs,  stake  post 
pickets  on  platfonn  trailers,  and 
external  protruding  beams,  or  to  items 
of  equipment  such  as  door  hinges  and 
lamp  bodies. 

(b)  The  edge  of  white  sheeting  shall 
not  be  located  closer  than  75  mm  to  the 
edge  of  the  luminous  lens  area  of  any 
red  or  amber  lamp  that  is  required  by 
this  standard. 
***** 

55.7.1.4.1  Rear  of  trailers.  *  *  * 

85.7.1.4.2  Side  of  trailers.  *  *  * 

55.7.1.4.3  Rear  of  truck  tractors. 
Retroreflective  sheeting  shall  be  applied 
to  the  rear  of  each  truck  tractor  as 
follows: 

(a)  Element  1:  Two  strips  of  sheeting 
in  alternating  colors,  each  not  less  than 
600  mm  long,  located  as  close  as 
practicable  to  the  edges  of  the  rear 
fenders,  mudflaps  or  the  mudflap 
support  brackets,  to  mark  the  width  of 
the  truck  tractor.  The  strips  shall  be 
mounted  as  horizontal  as  practicable,  in 
a  vertical  plane  facing  the  rear,  on  the 
rear  fenders,  mudflap  support  brackets, 
on  plates  attached  to  the  mudflap 
support  brackets,  or  on  the  mudflaps. 
Strips  on  mudflaps  shall  be  mounted 
not  lower  than  300  mm  below  the  lower 
edge  of  the  mudflap  support  bracket.  If 
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the  vehicle  is  certified  with  temporary 
mudflap  support  brackets,  the  strips 


be  mounted  on  the  mudflaps  or  on 
plates  transferable  to  permanent 
mudflap  support  bradcets. 

(b)  Element  2:  Two  pairs  of  white 
strips  of  sheeting,  each  pair  consisting 
of  strips  300  mm  long,  applied  as 
horizontally  and  vertically  as 
practicable,  to  the  right  and  left  upper 
contours  of  the  body,  as  close  to  the  top 
of  the  body  and  as  far  apart  as 
practicable.  No  more  than  25  percentof_^  _  _ 
their  cimiulative  area  may  be  obsetffed  x^*Tff/?ei 


by  vehicle  equipment  as  determined  in 
a  rear  orthogonal  view.  If  one  pair  must 
be  relocated  to  avoid  obscuration  by 
vehicle  equipment,  the  other  pair  may 
be  relocated  in  order  to  be  mounted 
symmetrically. 

S5.7.2    fle/7ex  Reflectors.  Each  trailer 
or  truck  tractor  to  which  S5.7  applies 
that  does  not  conform  to  S5.7.1  or  S5.7.3 
shall  be  equipped  with  reflex  reflectors 
in  accordance  with  this  section. 


S5.7.3    Combination  of  sheeting  and 
ctors.  Each  trailer  or  truck  tractor  to 


which  S5.7  applies  that  does  not 
conform  to  S5.7.1  or  S5.7.2,  shall  be 
equipped  with  retroreflective  materials 
that  meet  the  requirements  of  S5.7.1 
except  that  reflex  reflectors  that  meet 
the  requirements  of  S5.7.2.1,  and  that 
are  installed  in  accordance  with 
S5.7.2.2,  may  be  used  instead  of  any 
corresponding  element  of  retroreflective 
sheeting  located  as  required  by  S5.7.1.4. 
•        *        •        •        • 

3.  Figure  31  is  added  as  follows: 


41362        Fwderal  Rp^^'stt-r  /  Vol.  61,  No'.  154  /  Thursday,  August  a     iqgfi       Ruits  and  Rpguiatio.ns 


ISS 


AG 


FIGURE  31  -  TRACTOR  CONSPICUITY  TREATMENT  EXAMPLE 


SILLJNG   CODE    44  0    69   •: 

-■■■':         iuly  ^4,  1996. 
Ku.ardu  Viartinez, 
Administrator. 
•r-n  n.  .    Qf,      .   -    -  led  8-7-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No  9601 2901 9-601  &-01;  i.D. 
080296A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  in  the 
Eastern  Aleutian  District  and  Bering 
Sea  Subarea 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  the  directed 

fisherv  for  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  Bering  Sea  subarea 
of  the  Bering  Sea  and  .\ieutian  Islands 
management  area  (BSAI).  This  action  is 
necessarv'  to  prevent  exceeding  the  total 
allowable  catch  of  Atka  mackerel  in  this 
area^ 

EFFECTIVE  DATE:  1200  hours,  Alaska 
iocai  time  i  Alt  i.  August  2, 1996,  until 
2400  hours.  Ait  ,  Ctecember  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar\-  Funiness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery-  m  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(iii), 
the  total  allowable  catch  of  Atka 
mackerel  for  the  Eastern  Aleutian 
District  and  Bering  Sea  subarea  was 
established  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4311,  February  5,  1996)  for  the  BSAI 
and  subsequent  reserve  apportionment 
(61  FR  16085,  April  11,  1996)  as  26,700 
metric  tons  (mt).  The  directed  fishery 
for  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  Bering  Sea  subarea 
was  closed  under  §  679.20(d)(iii)  on 
February  14,  1996,  (61  FR  6323, 
February  20,  1996)  and  reopened  on 
July  1, 1996  (61  FR  33046,  June  26, 
1996).  The  fishery  was  again  closed  on 
July  8,  1996  (61  FR  36306,  July  10, 1996) 
and  reopened  on  July  31,  1996  (61  FR 
33387,  July  27,  1996). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 


accordance  with  §  679.20(d)(iii),  that  the 
Atka  mackerel  total  allowable  catch  in 
the  Eastern  Aleutian  District  and  Bering 
Sea  subarea  soon  will  be  reached. 
Therefore,  the  Regional  Director  has 
established  a  directed  fishing  allowance 
of  26.600  mt  after  determining  that  100 
mt  will  be  taken  as  incidental  catch  in 
directed  fishing  for  other  species  in  the 
Eastern  Aleutian  District  and  Bering  Sea 
subarea.  Consequently  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Eastern  Aleutian 
District  and  Bering  Sea  subarea. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  foimd 
in  the  regulations  at  §  679.20(e). 

Classification 

This  acuon  is  taken  vmder  §  679.20 
and  is  exempt  from  review  under  E.G. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  2, 1996. 
Richard  W.  Surdi. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-20165  Filed  8-5-96;  12:53pml 

BILUNG  CODE  3510-23-F 


50  CFR  Part  679 

[Docket  No.  960129019-6019-01;  LD. 
080296  B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  m  the 
Central  Aleutian  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Atka  mackerel  in  the  Central 
Aleutian  District  and  Bering  Sea  subarea 
of  the  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  total  allowable 
catch  of  Atka  mackerel  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  4, 1996,  until  12 
midnight,  A.l.t.,  December  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groimdfish  fisher,  a:  tii  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Uie  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 


Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  part  679  and  Subpart  H  of  50  CFR 
part  600. 

The  total  allowable  catch  of  Atka 
mackerel  for  the  Central  Aleutian 
District  was  estabUshed  by  the  Final 
1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311,  Februarys. 
1996)  for  the  BSAI  and  subsequent 
reserve  apportionment  (61  FR  16085, 
April  11, 1996)  as  33,600  metric  tons 
(mt).  The  directed  fishery  for  Atka 
mackerel  in  the  Central  Aleutian  District 
was  closed  under  §  679.20(d)(iii)  on 
April  14. 1996,  (61  FR  16883,  April  18, 
1996)  and  reopened  on  July  1, 1996  (62 
FR  33046,  June  26,  1996).  The  fishery 
was  again  closed  on  July  13, 1996  (61 
FR  36306,  July  10, 1996)  and  reopened 
on  July  31. 1996  (61  FR  40353). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §679.20(d)(i),  that  the 
Atka  mackerel  total  allowable  catch  in 
the  Central  Aleutian  District  subarea 
soon  will  be  reached.  Therefore,  the 
Regional  Director  has  established  a 
directed  fishing  allowance  of  33,500  mt 
after  determining  that  100  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  others  species  in  the  Central 
Aleutian  District.  Consequently  NMFS 
is  prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Central  Aleutian 
District. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  foimd 
in  the  regulations  at  §  679.29(e). 

Classification 

This  action  is  taken  under  §  679.20 
and  is  exempt  from  review  under  E.O, 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  2, 1996. 
Rjdurd  W.  Surdi. 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-20257  Filed  &-&-96:  4:14  pm) 

BILUNG  COOE  361fr-22-M 


50  CFR  Pal  6'5 

[Docket  No.  96C?9: '&-60ie-01;  I.D. 
080596A] 

Fisheries  c'  t^e  Excii-s'we  Economic 
Zone  Of  AiasKa 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure^ 

SUKWliARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
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shallow-water  species  fishery  by  vessels     Fishery  Conservation  and  Management       trawi  gear  in  those  portions  of  the  GOA 
using  trawl  gear  in  the  Gulf  of  Alaska          Act.  Fishing  by  U.S.  vessels  is  governed      open  to  directed  fishing  for  pollock  The 
(GOA).  except  for  vessels  fishing  for            by  regulations  implementing  the  FMP  at     species  and  species  groups  that 
pollock  using  pelagic  trawl  gear  in  those     subpart  H  of  50  CFR  nart  600  and  50            comprise  the  shallow-water  species 
portions  of  the  GOA  open  to  directed          Li-K  part  679.                                                  fisherv  are.  Pollock.  Pacific  rod, 
fishing  for  pollock.  This  action  is                    The  shallow-water  species  fisher\  was     shallow-water  flatfish,  fiathead  sole 
necessary  because  the  third  seasonal           apportioned  200  metric  tons  of  Pacific        Atka  mackerel,  and    other  species." 
bycatch  allowance  of  Pacific  halibut           halibut  prohibited  species  catch  for  the          ..                          i_i    i_         ^ 
apportioned  to  the  shallow-water                third  season,  the  period  July  1 .  1 996            .  Maaimum  retainable  bycatch  amounts 
species  fishery  in  the  GOA  has  been           through  September  30, 1996  (61  FR             '°?ilPn\'^^?'f  ^""^  ^^P^'  ""^^  ^  ^°'^'^ 
caught                                                             4304,  February  5, 1996).  (See                        ats6.9  20(ej. 

EFFECmVE  DATE:  1200  hrs,  Alaska  local         §^J^-21[d))        ^,     ,                                       CJassificafion 

time  (A.l.t.),  August  5,  1996.  until  2400          The  Director  Alaska  Region,  NMFS,                                .       ,            , 

h'-s    At    (^X  '  itH  "■  1   1996                            has  determmed,  m  accordance  vidth                Tfiis  action  is  taken  imder  50  CFR 

FOR  FURTHER  INFORMATION  CONTACT:                ^^^fSS'th^'/  "TI"  ^)                          r  p  ''w  ^  ''  ''^'^^'  ^°'"  '^''''"'  ^^"' 
.,       „                                                            participating  m  the  trawl  shallow  wate.'      tu    i^BBb 

Mar%  hurur.es.  m       ,H-,     _.  ,                      species  fishery  in  the  GOA  have  caught          Authnritv- ifiii  «?r  ism  «f  c-« 

SUPPLEMENTARY  INFORMATION:  The               the  third  seasonal  bycatch  allowance  of         ^""'""'y-  ^^  u.i.c.  1801  et  seq. 

^roundfisn  tisn.rv   .:   he  GOA  exclusive     Pacific  halibut  apportioned  to  that                  ■^^''"'    '>  •'i-s'  '  iqqR. 

economic  zone  iS  rudiMged  by  NMFS           fishery.  Therefore,  NMFS  is  prohibiting      Richard  vv  Surdi, 

according  to  the  F  ;..n,  r .  \tanagement          directed  fishing  for  each  species  and            Acting  Director.  Office  of  Fisheries 

Plan  for  Grouiulnsti  ui  ine  Gulf  of                species  group  that  comprise  the                    Conservation  and  Management,  National 

Alaska  (FMP)  prepared  by  the  North           shallow-water  species  fishery  by  vessels     Marine  Fisheries  Service. 

Paci fie  Fisherv  .Management  Council           using  trawl  gear  in  the  GOA,  except  for       (FR  Doc  96-20256  Filed  8-5-96;  4:14  pml 

under  authority  of  the  Magnuson                vessels  fishing  for  pollock  using  pelagic      bilung  cx>oe  1510-22-? 

6  1 

i 
i 

ISS 

1 

5 
4 

1 

i 
1 
1 

AG 

'            '                                            1 

•■          •                         •-                                                                                                    i 

1                                                                                                                                                                ■                        *                                                                                                                                                                                '; 

8 

* '                                                                                                                                                '                                                         1 

1996 

I                                                                                                                                             ■■—..■                                                                                                                                                                  1 

1                                                                                                                                                          -                                  .                                                  * 

"  -                     » 

! 

UMI 

1 

-      - 

41365 


Proposed  Rules 


Federal  Register 
Vol.  61.  No.  154 

Thursday,  August  8,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 

issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  214 

RIN  1076^034 

Leasing  of  Osage  Reservation  Lands, 
Oklahoma,  for  Mining,  Except  Oil  and 
Gas 

agency:  Bureau  of  Indian  Afiairs, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We  are  revising  the 
regulations  for  leasing  land  on  the  Osage 
Reser\'ation  for  mining  except  oil  and 
gas.  The  purpose  of  the  revisions  is  to: 
make  it  easier  to  read  and  understand; 
to  allow  the  use  of  arbitrators  to  settle 
damage  claims:  to  make  the  information 
required  from  corporations  consistent 
with  parts  211  and  212,  to  give  the 
Osage  Tribe  more  control  and  flexibihty 
in  negotiating  royalty  rates  for  leases:  to 
provide  penalties  for  late  reports  and 
payments;  and  to  allow  us  to  order 
further  development  of  leased  land  for 
the  benefit  of  the  landowner  as  is  in  part 
226. 

This  rule  was  identified  for 
reinvention  under  the  National 
Performance  Review.  It  is  written  in 
plain  English  to  make  the  rule  easier  to 
read  and  understand. 
DATES:  Comments  by  interested  parties 
must  be  in  writing  and  we  must  receive 
them  on  or  before  October  7, 1996. 
ADDRESSES:  Mail  comments  to  Gordon 
Jackson,  Bureau  of  Indian  Affairs. 
Department  of  the  Interior,  P.O.  Box 
1539.  Pawhuska.  OK  -4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  lackson,  Bureau  of  Indian 
Affairs  at  telephone  1918)  287-1032. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  rewTiting  this  rule  in  plain 
English,  several  significant  changes  are 
included  in  this  proposed  rule.  A  brief 
description  of  these  changes  follows. 
The  information  in  existing  §  214.2 
Sales  of  leases,  is  now^  found  in  new 
§  214.3  How  do  I  negotiate  a  lease  for 


mineral  mining?  This  provision  has 
been  changed  to  allow  the 
Superintendent  the  discretion  to  extend 
the  due  date  for  the  submission  of 
docmnents,  but  not  the  due  date  for 
making  payment.  This  change  is 
consistent  writh  25  CFR  part  226.  The 
information  in  existing  §  214.3 
Corporate  Information,  is  now  found  in 
new  §  214.4  What  if  I  am  a  corporation? 
The  new  provision  would  reduce 
significantly  the  amount  of  information 
collected  from  corporations.  This  new 
section  is  also  consistent  with  the 
recently  pubhshed  25  CFR  Parts  211 
and  212  which  govern  the  leasing  of  the 
majority  of  Indian  lands  for  mineral 
development.  Existing  §  214.4  Bonds 
would  become  §  214.5  What  bond  must 
I  file?  This  provision  has  been  changed 
to  allow  the  Superintendent  the 
discretion  to  authorize  bonds  in 
different  amounts  than  are  set  in 
paragraph  (a)  when  circiunstances 
warrant  and  the  interests  of  the 
landowner  are  protected.  Existing 
§  214.10  Royalty  rates,  which  sets 
specific  rates  for  specific  minerals  is 
deleted  to  allow  the  Osage  Tribal 
Council  maximum  flexibility  in 
negotiating  leases  for  their  mineral 
resources  in  the  proposed  §214.9.  Also 
late  charges  are  provided  for  late 
payments  and  a  penalty  is  allowed  if 
reports  are  submitted  late.  Proposed 
§  214.10  gives  the  Superintendent  the 
authority  to  require  increased 
development  of  leased  land.  This 
change  is  made  to  make  this  part 
compatible  with  25  CFR  part  226. 
Proposed  §  214.12  requires  the  use  of 
arbitrators  to  settle  claims  when  a 
claimant  and  lessee  cannot  reach  a 
settlement  agreement  within  a  specified 
time  period. 

We  are  pubUshing  this  proposed  rule 
by  the  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Our  pohcy  is  to  give  the  public  an 
opportimity  to  participate  in  the 
rulemaking  process  by  submitting 
written  comments  regarding  the 
proposed  rules.  We  will  consider  all 
comments  received  during  the  public 
comment  period.  We  will  determine 
necessary  revisions  and  issue  the  final 
rale  Please  refer  to  this  preamble's 
ADDRESSES  section  for  where  you  must 
submit  your  written  comments  on  this 
proposed  rule. 


We  certify  to  the  Office  of 
Management  and  Budget  (OMB)  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

This  is  not  a  significant  rule  under 
Executive  Order  12866  and  does  not 
require  review  by  the  Office  of 
Management  and  Budget. 

This  rule  imposes  no  imfunded 
mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  with 
the  provisions  of  the  Unfunded 
Mandates  Act  of  1995. 

The  information  collection 
requirements  in  this  part  do  not  require 
approval  by  OMB  imder  44  U.S.C.  3501 
et  seq. 

We  determined  this  proposed  rule: 

(a)  Will  not  have  a  significant 
economic  impact  on  a  substantial 

-  Humber  of  small  entities  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seqj. 

(b)  Does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiuman  environment  and 
no  detailed  statement  is  needed  under 
the  National  Environmental  Pohcy  Act 
of  1969. 

(c)  Does  not  have  significant  takings 
impUcations  in  accordance  writh 
Executive  Order  12630. 

(d)  Does  not  have  significant 
federahsm  effects. 

This  proposed  rule  was  written  by  the 
Bureau  of  Indian  Affairs'  Regulatory 
Review  Action  Team. 

List  of  Subjects  in  25  CFR  Part  214 

Indians — lands,  Mining,  Mineral 
resources. 

For  the  reasons  given  in  the  preamble, 
we  propose  to  revise  part  214  of  Title  25 
of  the  Code  of  Federal  Regtilations,  as 
follows: 

PART  214— LEASING  OF  OSAGE 
RESERVATION  LANDS  OKLAHOMA, 
FOR  MINING.  EXCEPT  OIL  AND  GAS 

^14.1    What  definitions  should  I  know? 

214.2  How  can  these  regulatioas  be 
changed? 

214.3  How  do  I  negotiate  a  lease  for  mineral 
mining? 

214.4  What  if  I  am  a  corporation? 

214.5  What  bond  must  I  file? 

214.6  Must  I  app>oint  a  local  representative? 

214.7  What  are  the  restrictions  on  mining 
operations? 

214.8  Do  I  have  to  establish  exact  locations 
of  mines  and  buildings? 
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214.9    How  and  when  do  I  pay  rents  and 

royalties? 
214.^0    What  happens  if  I  don't  develop  my 

1  iesed  land  as  much  as  possible? 

214.11  How  may  I  use  surface  lands? 

214.12  How  are  damage  claims  handled? 

214.13  How  do  I  transfer  or  assign  a  lease? 

214.14  What  happens  when  I  apply  to 
cancel  a  lease? 

214.15  Must  I  maintain  records  and  file 
reports? 

214.16  Who  can  inspect  my  books  and 
records? 

214.17  What  are  the  minimum 
requirements  for  notices  under  this  part? 

214.18  Under  what  conditions  may  I  forfeit 
a  lease? 

214.19  Under  what  conditions  may  I  have 
to  pay  a  fine' 

Authority:  92  Stat.  1660. 

§214.1     What  definitions  should  I  know? 

These  tenns  wiil  help  you  understand 
sections  in  this  part. 

Lease  means  any  lease  or  permit 
authorizing  production  of  any  minerals 
other  than  oil  and  gas. 

Lessee  means  any  person,  firm,  or 
corporation  to  whom  a  mining  lease  is 
made  for  other  than  oil  and  gas  mining. 

Minerals  means  coal,  limestone, 
dolomite,  sandstone,  shale,  sand,  gravel, 
ciav.  and  any  other  minerals,  except  oil 
and  gas. 

Osage  Tribal  Council  means  the  duly 
elected  governing  body  of  the  Osage 
Tribe  of  Oklahoma  vested  with 
authority  to  lease  or  take  other  actions 
relative  to  such  mining  operations. 

Secretary  means  the  Secretary  of  the 
Interior  or  an  authorized  representative 
acting  under  delegated  authority. 

Superintendent  means  the 
Superintendent  of  the  Osage  Agency, 
Pawhuska,  Oklahoma,  or  an  authorized 
representative  acting  under  delegated 
authority. 

You  means  the  lessee  or  lease 
applicant. 

§214  2    How  can  thes«  regulations  be 
changed? 

The  Secretary  may  change  these 
regulations  at  any  tiine  through  the 
rulemaking  process. 

§  214.3    How  do  !  negotiate  a  lease  for 
mineral  mining? 

U(  It  the  Secretary  approves,  you  may 
negotiate  a  lease  for  minerals  other  than 
oil  and  gas  with  the  Osage  Tribal  *• 

Council. 

(b)  Within  30  days  from  the  date  of 
agreement  between  you  and  the  tribe, 
you  must  submit  to  the  Superintendent: 

(1)  All  money  due  to  the  Osage  tribe; 

(2)  The  negotiated  lease;  and 

(3)  Other  required  documents. 

(c)  The  Superintendent  may  extend 
the  30-day  due  date  for  the  submission 
of  the  lease  and  other  dociunents,  but 


not  the  due  date  for  payment  of  money 
due  the  Osage  Tribe. 

(d)  Leases  and  other  documents  must 
be  on  Departmental  forms  that  the 
Superintendent  furnishes  you. 

(e)  If  you  don't  meet  the  reqvurements 
in  this  section,  the  Superintendent  will 
disapprove  your  lease,  and  you  will 
forfeit  any  money  you  paid  to  the  Osage 
tribe. 

§  214.4    What  If  t  am  a  corporation? 

(a)  If  you  are  a  corporation,  you  must 
file: 

(1)  Evidence  of  your  corporate 
officers'  authority  to  sign  papers;  and 

(2)  With  your  first  application,  a 
certified  copy  of  yoiir  Articles  of 
Incorporation;  or 

(3)  If  you  are  incorporated  outside  the 
State  of  Oklahoma,  evidence  showing 
that  you  follow  the  state's  corporation 
laws. 

(b)  The  Superintendent  may  require 
more  information  to  carry  out  the  intent 
of  this  part.  You  must  furnish  this 
information  within  90  days  from  the 
date  of  the  request.  If  you  ask,  the 
Superintendent  may  extend  this 
deadline 

§  214.5    What  oond  must  I  file? 

(a)  With  each  lease  you  file,  you  must 
fiuTUsh  a  bond  of: 

(1)  $1,000  for  less  than  80  acres; 

(2)  $1,500  for  80  acres  up  to  less  than 
120  acres; 

(3) .$2,000  for  120-160  acres; 

(4)  $500  for  each  additional  40  acres 
above  160  acres. 

(b)  With  the  Osage  Tribal  Coimcil's 
consent,  the  Sui>erintendent  may 
authorize  a  bond  for  a  difl^erent  amoimt. 

(c)  You  may  file  a  collective  bond  for 
$15,000  to  cover  all  your  leases.  The 
Superintendent  may  change  the  amount 
of  this  bond,  and  the  Secretary  may 
require  another  bond,  at  any  time. 

$  214.6    Must  I  appoint  a  local 
representative? 

Yes.  Before  you  can  start  developing 
or  drilling  on  leased  land,  you  must 
appoint  a  representative  who  lives  in 
Oklahoma  and  give  the  Superintendent 
yoiu-  representative's  name  and  post 
office  address.  The  Superintendent  or 
other  authorized  person  in  the 
Department  will  communicate  with 
your  representative  to  make  sure  you  are 
folloivlng  the  requirements  of  this  part. 

§  214.7    What  are  the  restrictions  on  mining 
operations? 

(a)  You  may  mine  or  prospect  on  your 
land  only  after  the  Superintendent 
approves  the  lease  for  that  land  and 
delivers  it  to  you. 

(b)  You  may  mine  or  prospect  within 
or  on  any  homestead  selection  only  with 
the  Superintendent's  written  consent. 


(c)  You  may  abandon  a  well  or  mine 
only  vdth  the  Superintendent's  written 
approval. 

(d)  If  you  disagree  with  the  surface 
owner  or  other  lessees  about  operations 
likely  to  cause  injury'  to  anyone,  you 
must  follow  the  Superintendent's 
decision,  unless  you  file  an  appeal 
under  25  CFR  part  2, 

§  214.8    Do  I  have  to  establish  exact 
locations  of  mines  and  buildings? 

Yes,  if  the  Superintendent  asks,  you 
must  file  a  plat  of  your  leases  showing 
the  exact  locations  of  all  mines, 
proposed  locations,  power  houses,  etc. 
If  you  disagree  with  the  surface  owmer 
or  another  mineral  lessee  about  the 
locations  of  wells,  mines,  buildings, 
plants,  etc.,  the  Superintendent  will 
determine  them  after  investigating  and 
taking  into  account  that  the  person 
holding  a  lease  with  an  earli:~  approval 
date  has  the  first  right  to  a  location. 

§  214.9    How  and  when  do  I  pay  rents  and 
royalties? 

(a)  Before  your  lease  is  approved,  the 
Osage  Tinbal  Council  must  set  royalties 
for  all  minerals  other  than  oil  and  gas, 
and  the  Superintendent  must  approve 
them, 

(b)  If  any  money  is  due  imder  a  lease 
contract  or  this  part,  you  or  the 
purchaser  must  pay  it  in  cash  or  by  a 
check  made  payable  to  the  Bureau  of 
Indian  .affairs  and  delivered  to  the 
Osage  Agency,  P.O.  Box  1539 
Pawhuska,  Oklahoma  74056. 

(c)  Any  money  you  owe  to  the  Bureau 
becomes  a  lien  on  all  equipment  and 
imsold  minerals  on  yoiu  leased  land. 

(d)  You  must  prepare  a  sworn  report 
from  accurate  records  covering  all 
exploration  and  mining  operations  and 
pay  royalties  for  each  month  by  the  25th 
day  of  the  following  month. 

(e)  If  you  are  late,  you  must  pay  a  late 
charge  of  1.5  percent  for  each  month  or 
part  of  a  month  until  your  payment  is 
received  imless  the  Osage  Tribal 
Council,  with  the  Superintendent's 
approval,  waives  your  late  charge. 

(f)  If  you  don't  pay  or  submit  a  report, 
the  Superintendent  may  fine  you  $100 
per  day  or  cancel  your  lease. 

§214.10    What  happens  If  I  don  t  develop 
my  leased  land  as  much  as  possible? 

The  Superintendent  may  order 
increased  development  of  any  leased 
acreage  if  he  or  she  believes  a  prudent 
operator  would  develop  it  further.  If  you 
don't  follow  this  order,  the 
Superintendent  may  consider  your 
refusal  a  violation  of  the  lease  terms  and 
cancel  your  lease. 
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§214.11     How  may  i  use  surface  lands? 

(a)  You  may  use  as  much  of  the 
surface  of  your  leased  land  as  you 
reasonably  need  for  prospecting  and 
mining  operations,  including  buildings 
those  operations  require. 

(b)  You  have  the  right-of-way  over 
and  across  the  leased  land  to  any  point 
of  prospecting  or  mining  operations. 

(c)  You  may  use  timber  from 
restricted  land  only  if  you  have  a 
written  agreement  with  the  owner  and 
the  Superintendent's  approval. 

(d)  In  using  surface  land,  you  must 
cause  the  least  possible  injury  and 
inconvenience  to  its  allottee  or  owner. 
And  you  must  pay  for  all  reasonable 
damages  you  cause  to  the  surface  land 
or  to  growing  crops  or  improvements  on 
it,  according  to  §  214.12  of  this  part. 

§214.12    How  are  damage  claims  handled? 

(a)  The  owners  of  surface  land  you  are 
leasing  must  notify  other  lessees  and 
tenants  of  the  regulations  in  this  part 
and  of  the  procedure  they  must  follow 
in  all  cases  of  alleged  damages.  If  the 
surface  owners  authorize  it  in  writing, 
those  lessees  or  tenants  may  represent 
the  owners. 

(b)  Any  person  other  than  a  lessee  or' 
an  allottee  or  the  heirs  of  a  deceased 
allottee  claiming  an  interest  in  any 
leased  tract  or  in  damages  to  it,  must 
state  that  claim  in  writing  to  the 
Superintendent.  Anyone  who  doesn't 
has  waived  notice  and  lost  the  right  to 
claim  any  part  of  disbursed  damages. 

(c)  The  Superintendent  will  apportion 
damages  among  those  interested  in  the 
surface  as  owner,  oil  and  gas  lessee,  or 
otherwise,  as  they  may  agree  or  as  the 
percentage  of  their  interests  establishes. 
If  these  people  are  unable  to  agree, 
arbitration  must  determine  how  to 
apportion  damages. 

(d)  Anyone  who  suffers  injury  must, 
as  soon  as  possible  after  discovering  any 
damage,  serve  written  notice  to  you  or 
your  authorized  representative.  This 
requirement  doesn't  limit  the  time  for 
bringing  an  action  to  the  courts  to  less 
than  the  90-day  period  allowed  by 
Section  2  of  the  Act  of  March  2, 1929 
(45  Stat.  1478,  1479).  The  written  notice 
must  contain: 

(1)  The  nature  and  location  of  the 
alleged  damage; 

(2)  The  date  this  damage  occurred; 

(3)  The  names  of  those  who  caused 
the  damage;  and 

(4)  The  amount  claimed. 

(e)  If  you  haven't  already  adjusted  the 
alleged  damages  when  you  receive  the 
notice,  you  or  your  representative  must 
try  to  adjust  the  claim  writh  the  claimant 
writhin  20  working  days  from  that  date. 
If  the  claimant  is  the  owTier  of  restricted 
property  and  a  settlement  results,  you 


must  file  a  copy  of  the  settlement 
agreement  wdth  the  Superintendent  for 
approval. 

fO  If  the  Superintendent  approves  the 
settlement  agreement,  you  must  pay 
damages  to  the  Superintendent  for  the 
claimant's  benefit.  In  settlement  of 
damages  on  restricted  land,  you  must 
pay  all  sums  to  the  Superintendent  for 
credit  to  the  account  of  the  Indian  who 
is  entitled  to  them.  The  Superintendent 
wrill  apportion  the  money  between  the 
Indian  surface  owmer  or  owners  and  the 
surface  Lessee  of  record. 

(gj  If  you  don't  adjust  the  claim 
within  20  days  of  the  woitten  notice, 
you  and  the  claimant  each  must  appoint 
a  disinterested  arbitrator  within  10  more 
days.  All  of  a  surface  owner's  other 
lessees  may  join  in  appointing  the 
owmer's  arbitrator.  The  arbitrators  must 
appoint  a  third  disinterested  arbitrator 
within  10  days.  If  they  can't  agree  by 
this  deadline,  they  must  immediately 
notify  the  claimant  and  you.  If  you  and 
the  cledmant  can't  agree  on  a  third 
arbitrator  within  five  days  of  their 
notice,  the  Superintendent  wall  appoint 
the  third  arbitrator.  You  and  the 
claimant  each  pay  the  fee  and  expenses 
of  the  arbitrator  you  appoint,  but  you 
both  share  equally  the  third  arbitrator's 
fee  and  expenses. 

(h)  As  soon  as  the  third  arbitrator  is 
appointed,  the  arbitrators  must  meet, 
hear  evidence  and  arguments,  and 
examine  lands,  crops,  improvements,  or 
other  property  alleged  to  have  been 
injured.  Within  10  days  they  must 
decide  how  much  damage  money  is 
due. 

(i)  Any  two  arbitrators  may  decide  the 
amount  of  damages  due  and  present 
their  written  decision  to  you  and  the 
claimant.  Either  of  you  may  file  an 
action  in  a  court  of  competent 
jurisdiction  within  90  days  of  the  date 
the  decision  is  served.  If  no  one  files  an 
action  writhin  90  days,  and  the  award  is 
against  you  or  your  representative,  you 
must  pay  the  award  plus  interest  within 
10  days  after  the  filing  deadline.  Interest 
is  at  an  annual  rate  established  by  the 
Internal  Revenue  Service. 

(j)  You  or  your  representative  must 
file  with  the  Superintendent  a  report  on 
each  settlement  agreement,  including 
the  nature  and  location  of  the  damage, 
date  and  amount  of  the  settlement,  and 
other  pertinent  information 

§214  13    How  do  I  transfer  or  assign  a 
lease'' 

la)  You  may  transfer  or  assign  a  lease, 
or  any  interest  in  a  lease,  only  wdth  the 
Superintendent's  approval.  (Otherwise, 
the  transfer  or  assignment  is  void,  and 
the  Superintendent  may  cancel  your 
lease. 


(b)  The  person  who  receives  the 
transferred  or  assigned  interest  must — 

(1)  Follow  the  terms  and  conditions  of 
the  original  lease,  the  regulations  under 
which  that  lease  was  approved,  and  any 
other  requirements  the  Superintendent 
may  prescribe;  and 

(2)  Furnish  writh  the  transfer  or 
assignment  a  bond  that  meets  the 
requirements  in  section  §  214.5. 

§214 ''3     What  •laooe'^s  whpr  ■  aopty  to 
cancel  a  sease'' 

When  you  apply  to  cancel  all  or  part 
of  a  lease: 

(a)  You  must  pay  all  royalties  or 
rentals  due; 

(b)  You  must  surrender  any  part  of  the 
lease  that  was  dehvered  to  you; 

(c)  If  a  new  lease  year  has  begun,  you 
have  to  pay  any  required  advance 
rentals  for  that  year:  and 

(d)  If  you  have  already  paid  advance 
rentals,  you  won't  get  any  refund. 

§214.15    Must  I  maintain  records  and  file 
reports? 

Yes.  If  you  hold  a  lease,  transfer,  or 
assignment  for  mineral  mining,  you 
must: 

(a)  Keep  records  and  file  reports 
required  by  section  §  214.9;  and 

(b)  If  you  are  a  corporation: 

(1)  Send  a  statement  to  the 
Superintendent  on  January  1  of  each 
year  or  whenever  else  the 
Superintendent  asks  for  one.  The 
statement  must  contain  the  information 
required  by  §  214.4  and  show  any 
changes  in  officers,  as  well  as  changes 
in  or  additions  to  stockholders;  and 

(2)  File  any  other  information  within 
a  reasonable  time,  if  the  Superintendent 
considers  it  necessary  to  carry  out  the 
regulations  in  this  part. 

§214.16    Who  can  inspect  my  tx>oks  and 
records? 

The  Superintendent  may  enter  your 
leased  premises  to  inspect  any  part  of 
your  mining  operation,  and  your  books 
and  records  must  be  open  at  all  times 
for  the  Superintendent's  examination. 

§214.17    What  are  the  minimum 
requirements  for  notices  under  ttils  part? 

A  notice  under  this  part  meets 
requirements  if  it  is  mailed  to  the  last 
known  address  of  the  person  who  must 
receive  the  notice.  Deadline  times  begin 
running  on  the  day  after  the  mailing  or 
fit)m  the  date  of  deUvery,  unless  the 
Superintendent  increases  the  time 
allowed. 

§214.18    Under  what  conoitions  may  I 
forfeit  a  lease? 

As  a  lessee  or  assignee,  you  may 
forfeit  a  lease  if  you  don't  follow  any 
regulation  or  any  obUgation  in  your 
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lease  or  assignment.  The 
Superintendent  may  cancel  and  annul 
vour  lease  without  court  action  or  any 
other  proceedings  But  the 
Superintendent  must  give  you  at  least 
30  davs'  notice  to  show  why  your  lease 
shouldn't  be  canceled  and  annulled  or 
why  you  shouldn't  receive  any  other 
penalty. 

§214.19    Under  wtiat  conditions  may  I  have 
to  pay  a  fine? 

Id  If  vou  violate  any  of  your  lease's 
terms  and  conditions  or  any  regulations 
on  leases,  the  Superintendent  may: 

(1)  Cancel  your  lease; 

(2)  Fine  you  no  more  than  $500  per 
day  for  every  day  you  violate  the  tenns 
of  the  lease  or  regulations  or  don't  cany 
out  the  Superintendent's  orders 
regarding  your  lease;  or 

(3)  Fine  you  and  cancel  your  lease. 
fb)  You  are  entitled  to  notice  and  a 

hearing  on  the  tenns  of  the  lease  or 
regulations  that  you  have  violated.  The 
Superintendent  will  hold  the  heeuing  to 
reach  a  final  decision.  The 
Superintendent's  findings  are  final, 
unless  you  appeal  under  25  CFR  part  2. 

Dated:  July  23, 1996. 
\da  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[PR  Doc.  96-19339  Filed  8-7-96;  8:45  am] 

BILLING  COOe  «310-02  * 


DEPARTMENT  OF  VETERANS 

AFFAIRS 

38  CFR  Part  3 

RIN  2900-AI35 

Diseases  Associated  With  Exposure  to 
Certain  Herbicide  Agents  (Prostate 
Cancer  and  Acute  and  Subacute 
Peripheral  Neuropathy} 

agency:  Department  of  Veterans  Affairs. 
action:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  for  which  there  is  no 
record  of  the  disease  dining  service. 
This  proposed  amendment  is  necessary 
to  implement  a  decision  of  the  Secretary 
of  Veterans  Affairs  under  the  authority 
granted  by  the  Agent  Orange  Act  of  1991 
that  there  is  a  positive  association 
between  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era  and  the  subsequent 
development  of  prostate  cancer  and 
acute  and  subacute  peripheral 
neuropathy.  The  intended  effect  of  this 
proposed  amendment  is  to  establish 


presumptive  service  cormection  for 
those  conditions  based  on  herbicide 
exposure. 

DATES:  Comments  must  be  received  on 
or  before  September  9, 1996. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington  DC  20420.  Comments 
should  indicate  that  they  are  in 
response  to  "RDM  2900-AI35."  All 
written  comments  will  be  available  for 
pubUc  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  telephone  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  Section  3 
of  the  Agent  Orange  Act  of  1991,  Pub. 
L.  102-4, 105  Stat.  11,  directed  the 
Secretary  to  seek  to  enter  into  an 
agreement  with  the  National  Academy 
of  Sciences  (NAS)  to  review  and 
summarize  the  scientific  evidence 
concerning  the  association  between 
exposure  to  herbicides  used  in  support 
of  military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  and 
each  disease  suspected  to  be  associated 
with  such  exposure.  Congress  mandated 
that  NAS  determine,  to  the  extent 
possible:  (1)  Whether  there  is  a 
statistical  association  between  the 
suspect  diseases  and  herbicide 
exposure,  taking  into  account  the 
strength  of  the  scientific  evidence  and 
the  appropriateness  of  the  methods  used 
to  detect  the  association;  (2)  the 
increased  risk  of  disease  among 
individuals  exposed  to  herbicides 
during  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  era;  and  (3) 
whether  there  is  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  between  herbicide 
exposure  and  the  suspect  disease. 
Section  3  of  Pub.  L.  102-4  also  required 
that  NAS  submit  reports  on  its  activities 
every  two  years  (as  measured  from  the 
date  of  the  first  report)  for  a  ten-year 
period. 

Section  1116(b)  of  38  U.S.C,  which 
was  added  by  Pub.  L.  102—4,  provides 
that  whenever  the  Secretary  determines, 
based  on  soimd  medical  and  scientific 
evidence,  that  a  positive  association 
exists  between  exposure  of  humans  to  a 
herbicide  agent  (i.e.,  a  chemical  in  a 
herbicide  used  in  support  of  the  United 
States  and  allied  military  operations  in 


the  Republic  of  Vietnam  during  the 
Vietnam  era)  and  a  disease,  the 
Secretar\'  will  publish  regulations 
establishing  presumptive  service 
cormection  for  that  disease.  An 
association  is  considered  "positive"  if 
the  credible  evidence  for  the  association 
is  equal  to  or  outweighs  the  credible 
evidence  against  the  association.  In 
making  that  determination,  the 
Secretary  is  to  consider  the  reports 
received  from  NAS  as  well  as  all  other 
available  sound  medical  and  scientific 
information  and  analyses. 

NAS  issued  its  initial  report,  entitled 
"Veterans  and  Agent  Orange;  Health 
Effects  of  Herbicides  Used  in  Vietnam" 
(VAO),  on  July  27,  1993.  The  Secretary 
subsequently  determined  that  positive 
associations  exist  between  exposure  to 
herbicides  used  in  the  Republic  of 
Vietnam  and  the  subsequent 
development  of  Hodgkin's  disease, 
porphyria  cutanea  tarda,  multiple 
myeloma  and  certain  respiratory 
cancers.  Final  regulations  were 
published  in  the  Federal  Register  on 
February  3,  1994  (See  59  FR  5106-07) 
and  June  9,  1994  (See  59  FR  29723-24) 
creating  presumptions  of  service 
connection  for  these  conditions  based 
on  herbicide  exposure.  Presumptions 
already  existed  for  chloracne,  non- 
Hodgkin's  lymphoma  and  soft  tissue 
sarcomas. 

After  reviewing  the  latest  scientific 
studies  and  conducting  a  public 
meeting,  NAS  issued  a  second  report, 
entitled  "Veterans  and  Agent  Orange: 
Update  1996,"  on  March  14.  1996.  On 
the  same  day,  the  Secretary  annouinced 
that  VA  would  review  the  findings  in 
that  second  NAS  report  and  pertinent 
studies  to  determine  whether  a  positive 
association  exists  between  herbicide 
exposure  and  any  condition  for  which 
the  Secretary  has  not  specifically 
determined  a  presumption  of  service 
connection  is  warranted.  That  review 
has  been  completed  and  the  Secretary 
has  concluded  that  positive  associations 
exist  for  prostate  cancer  and  acute  and 
subacute  peripheral  neuropathy. 

Prostate  cancer  is  a  very  common 
male  genitourinary  cancer  which  shows 
marked  increased  prevalence  with  age. 
The  1993  NAS  report  assigned  prostate 
cancer  to  a  category  labeled  limited/ 
suggestive  evidence  of  an  association. 
This  is  defined  as  meaning  there  is 
evidence  suggestive  of  an  association 
between  herbicide  exposure  and  a 
particular  health  outcome,  but  that 
evidence  is  limited  because  chance, 
bias,  and  confounding  could  not  be 
ruled  out  with  confidence.  There  were 
statistically  significant  occupational 
studies  which  showed  no  association 
between  prostate  cancer  and  herbicide 
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exposure  (Ronco  G.,  Costa  G..  Lynge  E.. 
1992.  Cancer  risk  among  Danish  and 
Italian  farmers.  British  Journal  of 
Industrial  Medicine  49:220-225;  and 
Wiklund  K.,  1983.  Swedish  agricultural 
workers:  A  group  with  decreased  risk  of 
cancer.  Cancer  51:566-568).  Some 
occupational  studies  showed  a  slight. 
elevated  risk  for  prostate  cancer  among 
farm  and  forestry  workers;  a  cohort 
study  of  farmers  found  the  risk  of 
prostate  cancer  among  farmers  increased 
with  the  magnitude  of  potential 
herbicide  exposure.  (See  59  FR  342  for 
study  citations.)  Upon  a  review  of  the 
evidence  then  available,  the  Secretary 
determined  that  the  credible  evidence 
against  an  association  between  prostate 
cancer  and  herbicide  exposure 
outweighed  the  credible  evidence  for 
such  an  association,  and  he  determined 
that  a  positive  association  did  not  exist. 

In  its  1996  report  NAS.  after  a 
thorough  review  of  previously  and 
newly  available  scientific  literature,  also 
assigned  prostate  cancer  to  the  category 
labeled  limited/suggestive  evidence  of 
an  association  with  herbicide  exposure, 
which  it  defined  in  the  same  manner  as 
in  the  1993  NAS  report  (See  above).  The 
1996  NAS  report  noted  several  new 
occupational  studies  and  veteran 
studies.  One  large  study  (Blair  A., 
Mustafa  D.,  Heineman  E.F.,  1993. 
Cancer  and  other  causes  of  death  among 
male  and  female  farmers  from  twenty- 
three  states.  American  Journal  of 
Industrial  Medicine  23:729-742)  found 
a  statistically  significant,  slightly 
increased  proportionate  cancer 
mortality  ratio  (PCMR)  for  prostate 
cancer  among  farmers  in  22  of  23  states. 
Another  cancer  mortality  study  (Bueno 
de  Mesquita  H.B..  Doombos  G..  Van  der 
Kuip  D.A.,  Kogevinas  M..  Winkelmann 
R.,  1993.  Occupational  exposure  to 
phenoxy  herbicides  and  chlorophenols 
and  cancer  mortaUty  in  the  Netherlands. 
American  Journal  of  Industrial  Medicine 
23:289-300)  evaluated  employees  of  two 
Dutch  companies  which  produced 
chlorophenoxy  herbicides.  Mortality 
rates  from  prostate  cancer  were 
increased  among  the  exposed  men  in 
this  study  (standardized  mortality  rate 
(SMR)  =  2.6,  confidence  interval  (CI) 
0.5-7.7),  although  the  results  were  not 
statistically  significant.  A  mortality 
study  of  chemical  workers  exposed  to 
an  accidental  release  of  TCDD  in  1949 
(Collins  J.].,  Strauss  M.E.,  Levinskas  G.J., 
Connor  P.C,  1993.  The  mortality 
experience  of  workers  exposed  to 
2,3,7,8-tetrachlorodibenzo-p-dioxin  in  a 
trichlorophenol  process  accident. 
Epidemiology  4:7-13)  foimd  an 
increased  risk  of  prostate  cancer  death 
in  the  exposed  workers  when  compared 


to  the  rates  in  the  local  population, 
although,  again,  the  results  were  not 
statistically  significant.  One  recent 
study  of  Finnish  herbicide  workers  with 
a  median  total  duration  of  exposure  of 
six  weeks  showed  no  increased  risk  of 
death  *from  prostate  cancer  (Asp  S., 
Riihimaki  V.,  Hemberg  S.,  Pukkala  E., 
1994.  Mortality  and  cancer  morbidity  of 
Finnish  chlorophenoxy  herbicide 
applicators:  an  18-year  prospective 
follow-up.  American  Journal  of 
Industrial  Medicine  26:243-253). 
Cancer  incidence  rates  after  TCDD 
exposure  in  the  Seveso.  Italy,  cohort 
were  re-evaluated  (Bertazzi  A..  Pesatori 
A.C.,  Consonni  D.,  Tironi  A.,  Landi 
M.T.,  Zocchetti  C,  1993.  Cancer 
incidence  in  a  population  accidentally 
exposed  to  2,3,7,8-tetrachlorodibenzo- 
para-dioxin.  Epidemiology  4:398-406). 
The  cancer  risk  in  the  more  highly 
exposed  zones  was  previously  reported 
to  be  slightly  increased  (relative  risk 
(RR)  =  1.4,  CI  0.5-3.9),  although  not  to 
a  statistically  significant  degree, 
(Pesatori  A.C.,  Consonni  D.,  Tironi  A.. 
Landi  M.T.,  Zocchetti  C,  Bertazzi  P. A., 
1992.  Cancer  morbidity  in  Seveso  area, 
1976-1986.  ehemosphere  25:209-212), 
but  an  updated  study  of  the  less 
exposed  areas  failed  to  show  an 
increased  risk  (Bertazzi  et  al.,  1993).  A 
proportionate  mortaUty  study  of 
Michigan  Vietnam  veterans  (Visintainer 
P.F..  Barone  M..  McGee  H.,  Peterson 
E.L..  1995.  Proportionate  mortality 
study  of  Vietnam -era  veterans  of 
Michigan.  Journal  of  Occupational  and 
Environmental  Medicine  37:423-428), 
showed  a  nonsignificant.  sUghtly 
increased  rate  of  death  due  to  genital 
cancers.  Prostate  cancer  rates  were  not 
reported  separately  in  this  study. 

The  large  cohort  study  of  Canadian 
fanners  (Morrison  et  al ,  1993)  had  been 
previously  reviewed  by  the  1993  NAS 
report.  Although  this  study  found  a 
decreased  risk  of  prostate  cancer  for  the 
entire  cohort,  when  the  cohort  was 
divided  into  subsets  based  on  suspected 
herbicide  exposure,  the  study  found  an 
increased  risk  of  prostate  cancer  among 
those  considered  most  likely  to  have 
been  exposed  (based  on  amount  of 
herbicides  used  on  the  subjects'  farms 
and  the  lack  of  hired  help  or  customary 
expenses  for  assisting  in  work).  In 
addition,  the  study  reported  an 
increasing  risk  with  increasing  numbers 
of  acres  sprayed.  Subsequent  to  the  1993 
report,  the  authors  published  a  letter  to 
the  editor  containing  a  reanalysis  of 
their  data  which  supported  the  findings 
of  an  increased  risk  of  prostate  cancer 
and  the  previously  reported  dose- 
response  relationship  with  herbicide 
exposure  (Morrison  et  al.,  1994.  (Letter 


to  the  editor).  American  Journal  of 
Epidemiology  140:1058-1059).  Most  of 
the  other  occupational  and 
environmental  studies  indicate  some 
elevation  in  risk  of  prostate  cancer. 
Considering  all  of  the  evidence,  the 
Secretary  has  determined  that  the 
credible  evidence  for  an  association  is 
equal  to  or  outweighs  the  credible 
evidence  against  an  association  and, 
therefore,  there  is  a  positive  association 
between  herbicide  exposure  and 
prostate  cancer.  Accordingly,  we  are 
proposing  to  amend  38  CFR  3.309(e)  to 
establish  a  presumption  of  service 
connection  based  on  herbicide  exposure 
for  prostate  cancer  that  manifests  itself 
to  a  degree  of  10  percent  at  any  time 
after  exposure.  This  amendment  is 
proposed  to  be  effective  the  date  of 
publication  of  the  final  rule,  in 
accordance  vdth  38  U.S.C.  1116(c)(2). 

Peripheral  neiut)pathy  can  be  induced 
by  many  common  medical  and 
environmental  disorders  unrelated  to 
herbicide  exposure,  such  as  alcoholism, 
diabetes,  and  exposure  to  other  toxic 
chemicals.  The  1993  NAS  report 
assigned  peripheral  neuropathy  to  a 
category  labeled  inadequate/insufficient 
evidence  to  determine  whether  an 
association  exists,  which  was  defined  as 
meaning  that  the  available  studies  were 
of  insufficient  quality,  consistency,  or 
statistical  strength  to  permit  a 
conclusion  regarding  the  presence  or 
absence  of  an  association  with  herbicide 
exposure.  NAS  stated  that  many  case 
reports  suggested  that  acute  or  subacute 
peripheral  neuropathy  can  develop  with 
exposure  to  dioxin,  but  that  the  most 
rigorously  conducted  studies  argued 
against  a  relationship  between  dioxin  or 
herbicides  and  chronic  peripheral 
neuropathy.  VAO  stated  that,  as  a  group, 
the  studies  on  peripheral  neuropathy 
suffered  from  various  methodologic 
defects,  such  as  not  applying  consistent, 
methods  to  define  a  comparison  group, 
determine  exposure,  evaluate  clinical 
deficits,  use  standard  definitions  of 
peripheral  neuropathy,  or  eliminate 
confounding  variables.  Occupational 
studies  that  did  not  have  those 
methodological  problems  showed  no 
difference  in  the  incidence  of  peripheral 
neuropathy  for  workers  exposed  to 
herbicides  and  workers  not  so  exposed. 
Accordingly,  the  Secretary  determined 
that  the  credible  evidence  against  an 
association  between  peripheral 
neuropathy  and  herbicide  exposure 
outweighed  the  credible  evidence  for 
such  an  association,  and  he  determined 
that  a  positive  association  did  not  exist. 
(See  59  FR  343  for  study  citations.)  The 
Secretary  asked,  however,  that  NAS 
reconsider  in  detail  the  relationship 
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between  exposure  to  herbicides  and  the 
development  of  acute  and  subacute 
effects  of  peripheral  neuropathy  in  the 
next  report. 

The  1996  NAS  report  assigned  acute 
and  subacute  peripheral  neuropathy  to 
the  category  labeled  limited/suggestive 
evidence  of  an  association  with 
herbicide  exposure.  However,  the  1996 
NAS  report  continued  to  assign  chronic 
peripheral  neuropathy  to  the  category 
labeled  inadequate/insufficient 
evidence  to  determine  whether  an 
association  exists.  In  response  to  VA's 
request  to  conduct  a  detailed 
reconsideration  of  the  relationship 
between  herbicide  exposure  and  the 
subsequent  development  of  acute  and 
subacute  peripheral  neuropathy,  the 
1996  NAS  report  noted  that  the 
methodology  used  to  estabhsh 
associations  between  suspected  causal 
agents  and  persistent  chronic  peripheral 
neuropathy  relies  on  epidemiological 
studies  with  adequate  controls.  Such 
studies  can  rarely  be  set  in  motion  with 
sufficient  speed  to  assess  relationships 
between  unexpected  chemical  exposure 
and  the  development  of  acute  or 
subacute  peripheral  neuropathy. 
Because  of  the  transient  nature  of  the 
conditions,  documenting  signs  and 
symptoms  in  association  with 
doctimented  exposiu-es  can  be  difficult 
to  accomplish  in  a  systematic  manner. 
Consequently,  greater  reliance  must  be 
placed  on  case  and  less  well  controlled 
studies. 

Two  case  studies  (Todd  R.L.,  1962.  A 
case  of  2,4-D  intoxication.  Journal  of  the 
Iowa  Medical  Society  52:663-664;  and 
Berkley  M.C.,  Magee  K.R.,  1963. 
Neuropathy  following  exposure  to  a 
dimethylamine  salt  of  2,4-D.  Archives  of 
Internal  Medicine  111:133-134) 
reported  development  of  peripheral 
neuropathies  within  days  of  exposure  to 
2,4-D  followed  by  gradual  recovery  over 
a  period  of  months.  Studies  of  the 
Seveso,  Italy  accident  (Boeri  R.,  Bordo 
B.,  Crenna  P.,  Filippini  G.,  Massetto  M., 
Zecchini  A.,  1978.  Preliminary  results  of 
a  neurological  investigation  of  the 
population  exposed  to  TCDD  in  the 
Seveso  region.  Rivista  di  Patologia  - 
Nervosa  e  Mentale  9:111-128;  Pocchiari 
F.,  Silano  V.,  Zampieri  A.,  1979.  Human 
health  effects  from  accidental  release  of 
tetrachlorodibenzo-p-dioxin  (TCDD)  at 
Seveso,  Italy.  Annals  of  the  New  York 
Academy  of  Science  320:311-320;  and 
Filippini  C,  Bordo  B.,  Crenna  P.,  1981. 
Relationship  between  clinical  and 
electrophysiological  findings  and 
indicators  of  heavy  exposure  to  2,3,7,8- 
tetrachlorodibenzo-p-dioxin. 
Scandinavian  Journal  of  Work, 
Environment,  and  Health  7:257-262) 
suggested  that  peripheral  nerve 


problems  were  more  prevalent  in  the 
exposed  group.  Filippini  et  al.  (1981) 
demonstrated  that  those  individuals 
with  clinical  signs  of  significant 
exposure  (chloracne  or  elevated  liver 
enzymes)  showed  a  risk  ratio  of  2.8. 
Two  subsequent  follow-up  studies 
(Barbieri  S.,  Pirovano  C,  Scarbato  G., 
Tarchini  P.,  Zappa  A.,  Maranzana  M., 
1988.  Long-term  effects  of  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  on  the 
peripheral  nervous  system.  Clinical  and 
neurophysiological  controlled  study  on 
subjects  with  chloracne  from  the  Seveso 
area.  Neuroepideraiology  7:29-37;  and 
Assennato  G.,  Cervino  D.,  Emmett  E.A., 
Longo  G.,  Merlo  F.,  1989.  Follow-up  of 
subjects  who  developed  chloracne 
following  TCDD  exposing  at  Seveso. 
American  Journal  of  Industrial  Medicine 
16:119-125)  showed  no  increased 
frequency  of  peripheral  neuropathy 
several  years  after  the  accident  among 
the  highly  exposed  group. 
Enviroiunental  studies  and  case  reports 
suggest  that  the  development  of 
peripheral  neuropathy  can  follow  high 
levels  of  exposure  to  herbicides,  and 
that  peripheral  neuropathy  associated 
with  herbicide  exposure  will  manifest 
very  soon  after  exposure.  The  trend  to 
recovery  in  the  individual  cases 
reported  and  the  negative  findings  of 
many  long-term  follow  up  studies  of 
peripheral  neuropathy  suggest  that,  if  a 
neuropathy  develops,  it  resolves  with 
time.  Considering  all  of  the  evidence, 
the  Secretary  has  determined  that  the 
credible  evidence  for  an  association  is 
equal  to  or  outweighs  the  credible 
evidence  against  an  association  and, 
therefore,  there  is  a  positive  association 
between  herbicide  exposure  and  acute 
and  subacute  peripheral  neuropathy 
that  manifests  within  one  year  of 
exposure. 

Since  the  available  evidence  indicates 
that  herbicide-related  acute  and 
subacute  peripheral  neuropathy 
develops  shortly  after  exposure,  in  our 
judgment  a  manifestation  period  of  one 
year  following  exposure  will  allow  VA 
to  identify  all  peripheral  neuropathies 
that  are  associated  with  herbicide 
exposure.  We  are  proposing  to  define 
the  term  "acute  and  subacute  peripheral 
neuropathy"  to  mean  transient 
peripheral  neuropathy  that  appears 
within  weeks  or  months  of  exposure  to 
an  herbicide  agent  and  resolves  within 
two  years  of  the  date  of  onset.  Most  of 
the  toxic  diseases  of  nerve  develop 
subacutely  over  weeks  or  months 
("Principles  of  Neurology"  Raymond  D. 
Adams,  M.D.,  and  Maiirice  Victor,  M.D., 
fifth  ed.,  1993).  As  the  1996  NAS  report 
indicates,  neuropathies  associated  with 
herbicide  exposure  are  transient  and 


resolve  over  several  months.  In  our 
judgment,  requiring  that  peripheral 
neuropathy  resolve  wiihin  two  years  of 
onset  is,  therefore,  a  reasonable  method 
to  differentiate  transient  peripheral 
nevuopaihies,  for  which  the  Secretary 
has  found  a  positive  association  with 
herbicide  exposure,  from  chronic 
peripheral  neuropathies,  for  which  he 
has  found  no  such  association.  We  are 
proposing  to  amend  38  CFR  3.307(a) 
and  3.309(e]  to  establish  a  presumption 
of  service  comiection  for  acute  and 
subacute  peripheral  neuropathy 
becoming  manifest  within  one  year 
following  exposure  to  herbicide  agents. 
This  amendment  is  proposed  to  be 
effective  the  date  of  publication  of  the 
final  rule,  in  accordance  with  38  U.S.C. 
1116(c)(2). 

The  six-vear  benefit  cost  for  prostate 
cancer  based  on  herbicide  exposure  is 
$65.3  million,  with  an  administrative 
cost  of  S959.000.  Additionally,  the 
medical  care  cost  over  six  years  is  $38 
million.  Prostate  cancer  is  a  male 
genitourinary  cancer  that  shows  marked 
increased  prevalence  with  age. 
According'y,  costs  beyond  the  six-year 
period  would  likely  be  substantially 
higher. 

For  the  purposes  of  this  rulemaking, 
"acute  and  subacute  peripheral 
neiutjpathy"  means  transient  peripheral 
neuropathy  that  appears  withii  weeks 
or  months  of  exposure  to  an  herbicide 
agent  and  resolves  within  two  years  of 
the  date  of  onset.  Consequently,  there 
are  no  benefit  costs  associated  with  this 
condition. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  claimants 
for  VA  benefits  could  be  directly 
affected.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  these  amendments  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

The  Secretary  has  determined  that  it 
is  not  feasible  to  allow  the  60-day 
comment  period  referred  to  in  section 
6(a)(1)  of  Executive  Order  12866 
because  a  comment  period  of  that  length 
would  prevent  VA  from  complying  with 
the  statutory  requirement  to  publish  a 
final  rule  within  90  days  of  publication 
of  the  proposed  rule  imposed  by  38 
U.S.C.  1116(c)(2). 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109 
and  64.110. 


UMI 
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List  of  Subjects  in  38  CFR  Pari  3 

Administrative  practice  and 
procedure,  Claims,  [Usability  benefits, 
Health  care,  Pensions,  Veterans, 
Vietnam. 

Approved:  July  8, 1996. 
Jesse  Bn>%vn, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A—Pens'.Qr.  Ccmpensat:or 
ana  Dependency  and  Indemnftv 
Compensation 

1.  The  authority  citation  for  Part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 

otherwise  noted. 

§  3.307    iAmended] 

2.  in  §3.307,  paragraph  (a)(6)(ii)  is 
amended  by  removing  "chlotacne  and" 
and  adding,  in  its  place,  "chloracne,"; 
and  by  adding  "tarda,  and  acute  and 
subacute. peripheral  neuropathy" 
immediately  following  "cutanea". 

§  3.309    [Amended] 

3.  In  §  3.309,  paragraph  (e),  the  Usting 
of  diseases  is  amended  by  adding 
"Acute  and  subacute  peripheral 
neuropathy"  between  "Non-Hodgkin's 
lymphoma"  and  "Porphyria  cutanea 
tarda";  by  adding  "Prostate  cancer" 
between  "Porphyria  cutanea  tarda"  and 
"Respiratory  cancers  (cancer  of  the  Iimg, 
bronchus,  larynx,  or  trachea)". 

4.  Section  3.309,  paragraph  (e)  is 
further  amended  by  redesignating  the 
Note  as  "Note  1:";  and  by  adding  "Note 
2:"  to  read  as  follows: 

§  3  309     Disease  suDject  to  presumptive 
s.ervice  connectiO'i. 


(e)  *  *  * 

Note  2:  For  purposes  of  this  section,  the 
term  acute  and  subacute  peripheral 
neuropathy  means  transient  fjeripheral 
neuropathy  that  appears  within  weeks  or 
months  of  exposure  to  an  herbicide  agent  and 
resolves  within  two  years  of  the  date  of  onset. 

(FR  Doc  96-20196  Filed  8-7-96;  8:45  am] 
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40  CFR  Part  52       " 

[\NfA47-7i20b    FR^_5544--'] 

Clean  Air  Act  Approval  ano 
Promulgation  of  Carbon  Monoxide 
impiementation  Plan  tor  the  State  o' 
Washington ,  Puget  Sound  Emission 
Inventory 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  1990  base  year  and  1995  projected 
year  carbon  monoxide  emission 
inventory  portion  of  the  Puget  Soimd 
carbon  monoxide  (CO)  State 
Implementation  Plan  (SIP)  submitted  on 
September  30, 1994,  by  the  State  of 
Washington  Department  of  Ecology 
(Ecology)  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quaUty  standard  (NAAQS) 
for  CO.  In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  urlll  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  9, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(OAQ-107),  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours'  before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality.  1200 
6th  Avenue,  Seattle.  WA  98101. 
Washington  State  Department  of 
Ecology,  300 Desmond  Drive,  Olympia, 
WA  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  Office  of  Air  QuaUty 


(OAQ-107),  EPA,  1200  6th  Avenue, 
Seatt!''  W*,  Qoi r>i   '20*=^  553-6917. 
SUPPLEMEN^AP*  NFORMATKX:  Seethe 
information  provided  in  the  Direct  Final 
action  which  is  lo'^a^oH  in  the  Rules 
Section  of  this  Fed  f  r  a    K  egister. 

Dated:  July  22, 1996. 
Randall  F.  Smith, 
Acting  Regional  Administrator. 
(FR  Doc.  96-20140  Filed  8-7-96;  8:45  am] 
MLUNG  CODE  6660-5a-P 


40CFC  Pa-t52 
FRL-5533-3J 


a- 


p'ot--^  jation  of 


^iS'.'0-~  °ia"^   Massac *^jsens 
E'^isS'C'^s  Ba?"'"!,  riQ   ^^3C'"Q.  and 
Ave'39  '"c  p'::q'a'^  iDp^cal 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(Sff)  revision  submitted  by 
Massachusetts.  This  revision  estabhshes 
a  voluntary  emissions  banking,  trading, 
and  averaging  program  for  eligible 
sources  of  volatile  organic  compounds 
(VOC),  nitrogen  oxides  (NOx),  or  carbon 
monoxide  (CO).  The  goal  of  these 
regulations  is  to  encourage  the  creation, 
trading,  or  averaging  of  surplus 
emission  reductions  for  faciUties  to 
meet  new  source  review  offsetting, 
netting,  and  reasonably  available  control 
technology  (RACT)  requirements  in  the 
most  cost-effective  manner.  The 
program  was  adopted  as  a  voluntary 
Economic  Incentive  Program,  developed 
pursuant  to  EPA's  guidance. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  this 
rule  without  prior  proposal.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
the  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  nile.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawTi  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  September  9. 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studhen,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Bldg..  Boston,  MA 
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02203  Copies  of  the  State  submittal  and 
EPA  s  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I.  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Division  of 
Air  Q\ia!itv  Control,  Massachusetts 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  floor, 
Boston.  MA  02108 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rap  p.  Environmental  Engineer, 
Air  Quality  Planning  Unit  (CAQ), 
United  States  Envirorunental  Protection 
Agency.  Region  1.  JFK  Federal  Building, 
Boston,  MA  02203-2211,  (617)  565- 
2773. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  pubHshed  in  the  Rules  Section 
of  this  Federal  Register. 

Authority;  42  L.S  C.  4201-7801q. 

Dated:  June  18. 1996. 
John  P.  DeVillars, 
Regional  Administrator,  Region  I. 
[FR  Doc  96-20242  Filed  8-7-96;  8:45  am] 

BILLING  CX)DE  (S80-S0-P  ' 


40  CFR  Part  52 

[1L122-Ib;  FRL-5547-21 

Approval  and  Pro.Tiulgation  of 
imolementation  Plan;  Illinois 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  November  30,  1994,  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  submitted  to  the  USEPA 
an  adopted  rule  and  supporting 
information  for  the  control  of  volatile 
organic  hquid  (VOL)  storage  operations 
as  a  requested  State  Implementation 
Plan  (SIP)  revision.  This  rule  is  part  of 
the  State's  control  measures  for  volatile 
organic  compound  (VOC)  emissions,  for 
the  Chicago  and  East  St.  Louis  ozone 
nonattainment  areas,  and  is  intended  to 
satisfy  part  of  the  requirements  of 
section  182(b)(2)  of  the  Clean  Air  Act 
(Act)  amendments  of  1990.  VOC  is  one 
of  the  air  pollutants  which  combine  on 
hot  svunmer  days  to  form  ground  level 
ozone,  commonly  known  as  smog. 
Ozone  pollution  is  of  particular  concern 
because  of  its  harmful  effects  upon  lung 
tissue  and  breathing  passages.  This 
regulation  requires  a  reasonably 
available  control  technology  (RACT) 
level  of  control  as  required  by  the 
amended  Act.  This  action  lists  the  SIP 
revision  that  USEPA  is  proposing  to 
approve  and  provides  an  opportunity 


for  public  comment.  A  rationale  for 
approving  this  request  is  presented  in 
the  final  rules  section  of  this  Federal 
Register,  where  USEPA  is  approving  the 
revision  request  as  a  direct  final  rule 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontxoversial 
revision  and  anticipates  no  adverse 
comments.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments  the 
direct  final  rule  will  be  withdrawn.  Any 
parties  interested  in  commenting  on  this 
notice  should  do  so  this  time.  The  final 
rule  on  this  proposed  action  wall 
address  all  comments  received. 
dates:  Comments  on  this  document 
must  be  received  by  September  9, 1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Comments  should  be  strictly  to  the 
subject  matter  of  this  proposal. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Air  Programs  Branch, 
U.S.  Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  Chicago 
address  indicated  above. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  11, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc  96-20252  Filed  8-7-96;  8:45  am) 

BILUNG  C006  6660-60-P 


40  CFR  Parts  52  and  81 
PL146-1b;  FRL-6540-7] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
submitted  by  the  State  of  Illinois 
through  the  Illinois  Environmental 
Protection  Agency  (lEPA)  on  Jime  2, 


1995.  and  January  9,  1996.  for  the 
purpose  of  redesignating  the  portion  of 
LaSalle  County  cvirrently  designated  as 
nonattainment  to  attainment  status  for 
the  particulate  matter  National  .Ambient 
Air  Quality  Standards  The  EP.'\  is  also 
proposing  to  approve  the  maintenance 
plan  for  the  LaSalle  County  PM 
nonattainment  area,  v\-hich  was 
submitted  with  the  redesignation 
request  to  ensure  that  attainment  will  be 
maintained.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  this  action  as  a  direct  final 
rule  without  prior  proposal  because  the 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final  , 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  the 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before 
September  9,  1996, 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and  the 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  IlHnois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  IlUnois 
60604, (312)  886-3299. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register 

Dated-  lulv  3.  1996. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FRDoc  96-19889  Filed  8-7-96:  8:45  am) 

BILUNG  CODE  65«0-50-P 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
comnittee  meetings,  agency  decisiorts  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


NATIONAL  FOUNDATION  FOR  THE 

ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Music  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Chamber  Music 
Section)  to  the  National  Council  on  the 
Arts  will  meet  on  August  9, 1996  from 
IKK)  p.m.  to  2:00  p.m.  This  meeting  will 
be  held  in  Room  714,  at  the  Nancy 
Hanks  Center,  1100  Peimsylvania 
Avenue,  NW  .  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
appUcation  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  b) 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June 
22. 1995,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsections 
(c)(4),  (6)  and  9(B)  of  section  552b  of 
title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Wordeo,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
(202)682-5691 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  National  Endowment  for 
the  Arts. 
[PR  Doc,  96-20173  Filed  8-7-96;  8:45  am] 

BILUNQ  CODE  7S37-01-M 


DEPARTMENT  OF  COMMERCF 

Foreign-Traoe  Zones  Boara 
[Docket  50-93] 

Foreign-Trade  Zone  1^4 — Rio  Ranc'^o. 
New  Mexico  Withdrawal  of  AppiicatiC" 
for  Processing  Authority  tor  LuKens 
Medical  Corporation  Plant 

Notice  is  hereoy  given  of  the 
withdrawal  of  the  application  submitted 
by  the  City  of  Rio  Rancho,  New  Mexico, 
grantee  of  FTZ  194,  requesting  authority 
on  behalf  of  Lukens  Medical 
Corporation  (Lukens)  to  process  surgical 
sutiires  under  zone  procedures  at  the 
Lukens  plant  located  within  FTZ  194. 
The  application  was  filed  on  December 
2, 1993  (58  FR  65329, 12/14/93). 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  Tuly  30,  1996. 
Dennis  Puodnelli, 
Acting  Executive  Secretary. 
[FR  Doc  96-20255  Filed  8-7-96;  8:45  am] 

BILLING  CODE  3S10-DS-I» 


International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  June 


anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  antidumping  duty  order 
in  part. 

EFFECTIVE  DATE:  August  8,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Kuga,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202) 482-4737. 

SUPPLEMENTARY  'NfORMi-nOKi- 

BackEround 

Tne  uepartment  has  received  timely 
requests,  in  accordauice  with  19  C.F.R. 
353.22(a)  and  355.22(a),  for 
administrative  reviews  of  various 
antidumping  and  coimtervailing  duty 
orders  and  findings  with  June 
anniversary  dates.  The  E)epartment  also 
received  a  request  to  revoke  in  part  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet 
and  strip  (PET  Fihn)  from  Korea. 

Initiation  of  Rev  jpw  >; 

In  accordance  with  sections  19  C.F.R. 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  §§  353.22(a) 
and  355.22(a)(19  C.F.R.  353.22(a)  and 
355.22(a)).  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
June  30, 1997. 


Antidumping  duty  proceedings 


Period  to  be 
reviewed 


France  Calcium  Alummate  Flux.  A-427-812  

^atarge  Aiuminates 
Nethenands  Aramid  Fiber,  A-421-805  

Aramide  Products  V.O.F 
Romania  Tapered  Roller  Beanngs,'  A-485-602 
Tehncxmpcrtexpori,  S  A 
S.C   Ocromler  SR^ 
A   '-iarrrcxft 
Shanghai  ^awa  Printing  Machinery  Co.,  Ltd. 


6/1/95-5/31/96 
6/1/95-5/31/96 
6/1/95-5/31/96 
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Antidumping  duty  proceedings 


Fannous  Freight  Forwarding  Company 
Accord  Shipping  Pte  Ltd. 

ABCO  nternatica'  Freight  (Hong  Kong)  Ltd.  G/F 

"^mpsoo  »usse!  4  Ulrich  Semiconductor  Technologies  Inc. 

Votainer  Nedenanc  3  . 

Sunrise  Bearing  arc  Tec.ino)Og>  wta.  .  '  ^ 

Destrex  Dora  AFV  SA  DE  CV  AVE  -      '  --    •:' 

Madisor^  Metais  Coro.  .     '    s.     ' 

Euro  PreciSior  "         -  . 

Wilham  McGif^tv  Company 

Associated  Dynamcs  inc. 

Universal  Aotomctr.e  "'ading  Company,  Ltd.  -._-■_ 

Stevens  Graphics  .'* 

Eurasia  Freight  Sen/ice,  Inc.  ,    -      ■ 

ABCO  sntemationai  Freight  Inc. 

Ameru  trading  de  Pern  S.A. 

Madison  Bearing  Comoany 

TehnoForestlmportE  <pcrt 

5  C   Rulmentui  S  A   Brasov 

S  C    Rulmenti  Aiexan.dria  S.A. 

S  C    Rulmenti  S.A    Siarma 

S  C   Rulmenti-Suceav.a  S  a    -..x  eava 

S  C    Rulmenti  S  A    Bir'a:: 

S.C   Rulmenti  Grei  5  A    ^loiesti 
South  Africa   Furfur,    A  ccnci   A-791-802 

'llovc  Sugar  L)n"itec 
South  '<orea   Poiyethv  e-  -  *-'t>cnthalate  Film,  Sheet  and  Strip  (Pet  Film)  A-680-807 

K;i(Gn  !ndustr!e.s     no.  . 

SKC  Limited  •:'■ 

S'C 
Sweaer    Sta mess  S'eei  Plate,  A-401-040  „ ™.. - 

A  vesta  3ne**ieic  A3 

U'JCenoi^""s  ^b                                                                     '             ' 
The  People  s  ^^ecublic  of  China:*  Tapered  Roller  Bearings,  A-570-601  .t „ 

Luoyang  Searing  Research  Institute  of  ttie  Ministry  of  Machinery  & 
Electronics  Industry 

The  Tenth  Institute  of  Machinery  Project  Planning  &  Research  of  the  Ministry  of  Machinery  &  Electronics  Industry 

HartJin  Bearing  Factory 

Luoyang  Beanng  Factory  ,-■■..' 

Wafangdian  Bearing  Factory 

Wafangdian  Bearing  Industry  Co. 

Shanghai  General  Bearing  Co.,  Ltd. 

Shanghai  Rolling  Bearing  Factory 

Xiangyang  Bearing  Factory 

Shanghai  Miniature  Bearing  Factory 

Suzhou  Bearing  Factory 

Chengdu  General  Bearing  Factory  •    '  '  . 

Hailin  Bearirig  Factory 

Hongshan  Bearing  Factory  ' 

Guiyang  Bearing  Factory  '  , 

Haihong  Bearing  Factory 

Lanzhou  Bearing  Factory 

Xitjei  Bearing  Factory  _  •        • 

Beijing  Bearing  Research  Institute      '  * 

Changzhi  People  Factory 

Handan  Bearing  Factory 

Jining  Bearing  Factory 

Shenyang  Bearing  Factory 

Chaoyang  Bearing  Factory 

Shenyang  Steel  Bail  Plant 

Gongzhuling  Bearing  Factory 

Wjxi  Miniature  Bearing  Factory 

J'a^^us.  Eearing  Factory  .. 

Sa^ard  Bearing  Technology  Research  Institute 

Z''riqq.;o  Bearing  Factory 

X  :i'^^^r  B-'V  ng  Factory 

Snarghai -^:"gxing  Bearing  Factory 

Shanghai  Steel  Ball  Plant  ■" 

Wjxi  Bearir>g  Factory 

ha'^igzncu  Bearing  Factory  '  , 

Hetei  Beanng  Factory  •  • 

H^anan  Beanng  Factory 

Longxi  Bearing  Factory 


'^enod  to  be 
reviewed 


12/16/94-5/31/96 
6/1/95-5/31/96 

6/1/95-5/31/96 
6/1/95-5/31/96 
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Antidumping  duty  proceedings 


Period  to  be 
reviewed 


Jiangxi  Bearing  Factory 

Liangshan  Beanng  Factory 

Yantai  Bearing  Factory 

Jinan  Bearing  Factory 

Qingdao  Steel  Ball  Plant 

Huangshi  Bearing  Factory 

Hubei  Steel  Ball  Plant 

Ctiangsha  Bearing  Factory 

Guangzhou  Bearing  Factory 

Guangxi  Bearing  Factory 

Chongqing  General  Bearing  Factory 

Chongqing  Steel  Ball  Plant 

Yunnan  Bearing  Factory 

Baoji  Bearing  Factory 

Tianshui  Bearing  Instrument  Plant 

Beijing  Needle  Roller  Bearing  Factory 

Tianjin  Miniature  Bearing  Factory 

Datong  Bearing  Factory 

Hebei  Rolling  Mill  Bearing  Factory 

Hebei  Bearing  Factory 

Chengde  Bearing  Factory 

The  Third  Bearing  Factory  of  Shanxi 

Anshan  Bearing  Factory 

Yingkou  Bearing  Factory 

Xingcheng  Bearing  Factory 

Hunjiang  Bearing  Factory 

Daan  Bearing  Factory 

Shanghai  Hunan  Bearing  Factory 

Shanghai  Pujiang  Bearing  Factory 

Shanghai  Ctiangning  Bearing  Factory 

Shanghai  Needle  Roller  Bearing  Factory 

Xuzhou  Revolving  Support  Factory 

Taian  Bearing  Factory 

Changshu  Bearing  Factory 

Northwest  Bearing  Plant 

Huangshi  Bearing  Factory 

Guangxi  Bearing  Factory 

Chongqing  Bearing  Factory 

Yunnan  Bearing  Factory 

Baoji  Bearing  Factory 

Xiangtan  Bearing  Factory 

Shaoguan  Bearing  Factory 

Xinjiang  Bearing  Factory 

The  Second  Bearing  Factory  of  Xuzhou 

Houzhou  Bearing  Factory 

Yuxi  Bearing  Factory 

Chifeng  Bearing  Factory 

Huangyian  Bearing  Factory 

Xingchang  Bearing  Factory 

Liuan  Bearing  Factory 

Ztoo  Bearing  Factory 

Jining  Bearing  Factory  (Shandong) 

Luoyang  Dongfeng  Bearing  Factory 

Kaifeng  Bearing  Factory 

Ghangge  Bearing  Factory 

The  Second  Machine  Tools  Electric  Apparatus  Plant  of  Anyang 

Shashi  Bearing  Factory 

Wuhan  Bearing  Factory 

Changde  Bearing  Factory 

Hengyang  Bearing  Factory 

Hubei  Bearing  Factory 

Yueyang  Bearing  Factory 

Zhuzhou  Bearing  Factory 

Fanchang  Bearing  Factory 

Dongguan  Bearing  Factory 

Chengdu  Bearing  Company 

Sichuan  Small  Size  Bearing  Factory 

Leshan  Bearing  Factory 

Honghe  Bearing  Factory 

Shaanxi  Bearing  Factory 

Shijiazhuang  Bearing  factory 

Shanxi  Bearing  Factory 

Yantai  Bearing  Instrument  Plant 
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Xiangtan  Bearing  Factory 

Shaogutm  Bearing  Factory  "    " 

xniianq  Bearing  Factory 

Hei|inqP'nggu  Bearing  Factory 

^'Lhhot  Bearing  Factory  •     . 

Daiiati  Bearing  Instrument  Plant  -      " 

Naniong  Bearing  Factory 

Qinqiiang  Bearing  Factory 

Autiu  Bearing  Factory 

viyanq  Bearing  Factory 

Zrongsnan  Hearing  Factory  '  "■ 

Changsnan  Bearing  Factory 

Hanaan  Bearing  Factory 

Xmgcfneng  Bearing  Factory 

p-^emier  Bear^ng  &  Equipment,  Ltd.  '•    - 

Chin  Jun  Industrial,  Ltd. 

Kerwa  Shippmg  Co.,  Ltd. 

Far  East  Enterprising  Co.  (H.K.)  Ltd.    . 

Par  East  Enterprising  (H.K.)  Co. 

pantainer  Express  Line  Co. 

!n!erni(xlal  Systems  Ltd 

Ctiina  Ninqtx)  infl  Economic  &  Technical  Cooperation  Corp. 

China  NingDo  Cixi  Import/Export  Corp. 

NmgDo  Xing  ii  Bearing  Co.,  Ltd.  .        . 

Ningtx)  Yinxiar   mDort/Export  Corp.  China  " ' 

Ningtx)  virixian  rncxjrt/Export  Corp.  Hong  Kong 

San  I  on  HK  ..■,(; 

HLu/hoij  in^por;  and  Export  Corp. 

Ideal  Consolidators  Ltd. 

Cargo  Services  Far  East  Ltd. 

China  Resources  Transportation  &  Godown  Co.,  Ltd. 

China  Travel  Senrice  (HK)  Ltd.  - 

Fortune  Network  Ltd.  '     • 

China  Jiangsu  Technical  Import/Export  Corp 

Kaitone  Shioomg  Co.,  Ltd. 

profit    ,<vqo  Senrice  Co.,  Ltd. 

Cnited     argo  Management,  Inc. 

7 heiang  Expanded  Beanng  Co.  China  .-      ' 

Cheiang  Expanded  Bearing  Co.  Hong  Kong 

Zheiang  Yongtong  Company  China 

/heiang  Yongtong  Company  Hong  Kong 

Aafangdian  Hyatt  Bearing 

Manufacturing  Co.,  Ltd. 

China  National  Bearing 

Joint  Export  Corp 

PFL  Pacific  Forwarding,  Ltd. 

Sui  Jun  International  Ltd.  . 

Wah  Shun  Shipping  Co.,  Ltd. 

Aempac  System,  Inc. 

Xinguang  Ind.  Prod.  Import/Export  Corp.  of  Sichuan  Province 

Sunway  Line,  Inc. 

Trans-Ocean  Bridge  Services,  Ltd. 

Scanwell  Container  Line  Ltd. 

Scanwell  Consolidators  &  Forwarders  Ltd. 

China  Machine-Bearing  International  Corp. 

Hyaline  Shipping  (HK)  Co.,  Ltd. 

Long  Trend  Ltd. 

China  National  Automotive  Industry  Guizhou  Import/Export  Corp. 

Waiweli  Shipping  Ltd. 

Special  Line  Ltd. 

YK  Shipping  International,  Inc. 

Blue  Anchor  Line  Co. 

Onan  Shipping  Ltd. 

Shanghai  Bearing  Corporation 

Wing  Tung  Wei  (China)  Ltd. 

China  Merchants  S  &  E  Co.,  Ltd. 

Zhejiang  Huangli  Bearing  Co.,  Ltd. 

China  Ningtx}  International  Economic  &  Technical  Cooperation 

Corporation 
Ningbo  Free  Trade  Zone 

China  National  Machinery  Imp.  &  Exp.  Corp.,  Chongquing  Branch 
China-East  Resources  International 
Distnbution  Services  Ltd: 
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lntel<s  Inc.  N.V.O.C.C. 

Shaanxi  Machinery  &  Equipment  Imp.  &  Exp.  Corp. 

United  Cargo  Management  Inc.,  Dalian  Office 

Xiangtan  International  Trade  Corp 

Xiangfan  Machinery  Foreign  Trade  Corporation 

Xiang  Fan  International  Trade  Corp. 

China  Tiancheng  Jiangsu  Corp.  Nanjing 

China  Tiancheng  Jiangsu  Corp.  Shanghai 

Zhejiang  East  Sea  Bearing  Co.,  Ltd. 

Mayer  Shipping  Ltd.  HK 

Wholelucks  Industrial  Lim 

Peko  incorporation 

O/B  Manfred  Development  Co.,  (HK)  Ltd. 

Asia  Stone  Company  Limited 

Asia  (USA)  Inc.  (Shanghai) 

Xiamen  Special  Economic  Zone  Trade  Co.  Ltd. 

Xiang  Fan  International  Trade  Corporation 

SEC  Line  Ltd. 

Jebsin  Shipping  Ltd. 

Heika  Express  International  Ltd. 

J.P.  Freight,  Inc.  Shanghai,  PRC 

Brilliant  Ocean  Ltd.  Corp.  (USA) 

Transunjon  Intemationai  Company  Hong  Kong 

Rosen  Express  Inti  Co.,  Ltd. 

Streamline  Shippers  Association  Hong  Kong 

Wholelucks  Industrial  Lim 

Laconic  Freight  Forwarding  Co.,  Ltd. 

MItrans  Shipping  Co.,  Ltd. 

Distribution  Services  Ltd. 

The  Ultimate  Freight  Management  (H.K.)  Ltd. 

kteal  Consolidators  Ltd. 

Luoyang  Bearing  Research  Institute 

Burlington  Air  Express  Ltd. 

Janco  Int'l  Freight  Ltd. 

Guandong  Lingnan  Industrial  Products 

Sunrise  Industrial  Technology  Co. 

Dongguan  Industiy  Develooment  Corp. 

Hi  L^  Int'l,  Inc. 

Ever  Concord  Ltd. 

Kin  Bridge  Express  (USA)  Inc. 

Wk»  Marine  Services  Ltd. 

Welley  Shaping,  Ltd. 

WSA  Lines,  Ltd. 

Triumph  Express  Service  Infl  Ltd. 

Wortd  Pacific  Container  Line  Ltd. 

Helknan  Int'l  Fonwarders,  Ltd. 

Sino  Eagle  Co. 

Ever  Concord  Ltd.  (Guangzhou) 

Ideal  Ocean  Lines,  Ltd. 

MSAS  Cargo  Int'l  (Far  East)  Ltd. 

Ocean  Navigator  Express  Line 

Sunrise  Industries  Technology  Co. 

China  Mudanjiang  Heading  Factory 

Zhejiang  Xinchang  Foreign  Economic 

Apex  Maritime  Co.,  Inc. 

Apex  Maritime  Co.,  Inc.  (Dalian) 

Dalian  Machine  Tool  Accessories 

Everich  Shipping,  Ltd 

Etemity  Int'l  Freight  Forwarder 

Ningtxj  Tiansheng  Bearing  Corp. 

Trans-Am  Sea  Freight  (HK)  Ltd. 

Zhong  Shan  Transportation  Co.,  Ltd. 

Shenzhen  Rising  Sun  Bearing 

Goldline  Ltd. 

Leader  Express  International  (HK) 

Transnation  Shipping  Ltd. 

Mayer  Shipping  Ltd. 

Shenzhen  Jinyuan  Industrial 

Transunion  International  Co.,  Ltd. 

Orient  Star  Consolidating 

Capital  Distribution  Services 

Buyers  Consolidators  Ltd. 

Versatile  Int'l  Corp. 
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Panalpina  C^lna,  Ltd.  . 

Tnjs!  fretgr'  Se^ices,  Inc. 

War -^ing  "''adinq  Co.  .     -       ■    .■    •.  _  -. 

Ctiina  ''Mor'r   nOustnes  .      -       ,-    •    ■  ' 

Point  Taient   nterfiational  Ltd.  v  •   ■ 

Votamer  Far  East  8V  ,"., 

Seatop  Snipoing  L.td.  '   ■'  ' 

AEL  Asia  Express  (HK).  Ltd 

Kenwa  Stiipomc;  3o-,  Ltd.  ,   .      •'  ' 

Wuxi  '/iking  Geneva) 

ExtX)  Snipping  Co     Ltd. 

Cots  Shipping  Co     .:C 

Shenzen  South  Cr^ma  international 

Oceanic  Bridge  international  Inc. 

Streamline  Shippers  Associatior' 

China  Jiansu  "ecnnica'    "ich  <*  ■*<  Export  Corp. 

Ever  Concord  ^:g  .  •  . 

Air  Sea  Container  u:p«   Inc.  '        '  ■ 

CL  Consoiidator  Sef-.Kes  Ltd. 

GAG  internationa;,    '•<. 

Zhepang  Xinchang  -j'e<qr  Economic 

Heicone  Jiang  Macnioer,    -^port  &  Export 

Wenling  Foreign  'radifKi  Corporation 

Aempac  Syster^    'x 

Scanweil  ►reight  Express  Co.,  Ltd. 

C  U    Transpfjr    ■'^c  .  '  -  -  • 

Shanghai  Dongy.;  Materiails  Co. 

EAS  -ntemationai  ■■.... 

Anec  "ternational  Co.,  Inc. 

China  Dong  =^eng  Motor 

Shang  inter'^ational  Corp. 

A  '  Sea  ''af^sport.  Inc. 

Aif  Sen  '-ar  sport.  Inc..  Yantai  Office 

A^r  Sea  "':r-;.Dort,  Inc.,  Dalian 

Wunar  Macninery  &  Equipment 

STS  Machinery,  Inc.  .  \ 

USA  international  Business 

Hang  Cheong  Shipping  Co.,  Ltd. 

China  Machinery  Equipment  Import  &  Export  Wuxi  Co.,  Ltd. 

China  Jiangsu  Machinery  Import  arxj  Export  (Group)  Corp. 

China  National  Machinery  and  Equipment  Import  and  Export 

Corporation  (CMEC) 
The  China  National  Machinery  and  Equipment  Import  and  Export 

Cornoration  Henan  Co.,  Ltd.  (or  Henan  Machinery  and 

Equ  pfoent  Import  and  Export  Corporation) 
The  Cnina  National  Machinery  and  Equipment  Import  and  Export 

Corporation  Liaoning  Co.,  Ltd.  (or  Liaoning  Machinery  arxj 

Equipment  Import  and  Export  Corporation) 
China  National  Machinery  Import  and  Export  Corporation  of 

Jilin  Province  (or  Jilin  Machinery  Import  and  Export  Corporation) 
Ttie  China  National  Machinery  and  Equipment  Import  and  Export 

Corporation  Guizhou  Branch  (or  Gulzhou  Machinery  Import  and 

Export  Corporation) 
China  National  Machinery/Equipment  Corp.  Hart)in  Branch 
China  National  Machinery  Import/Export  Corporation 
China  National  Machinery  and  Equipment  Corp.  Hunan  Co.,  Ltd. 
Shanghai  Machinery  &  Equipment  Import  &  Export  Corp. 
Shanghai  Machinery  Import/Export  Corp. 
Hubei  Provincial  Machinery  Import  &  Export  Corporation 
Zhejanq  Machinery  Import/Export  Corp. 

Heitor-: .-.  ',  Machinery  Import/Export  ■  ~ 

Sharvaong  Machinery  Import/Export  Corp. 
Shanghai  Pacific  Machinery  Import  &  Export  Corporation 
Saarwi  Machinery  &  Equipment  l/E  Corp. 
Gandong  Machinery  and  Equipment 
CMEC  of  Sichan 
CMEC  of  Henan 

CMEC  of  Shandong  . 

CMEC  of  Jiangsu 
CMEC  of  Guangdong 
CMECofHetiei 
CMEC  of  Hunan 
CMEC  of  Anhui 
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CMECofHubei 

CMEC  of  Zhejiang 

CM  EC  of  Liaoning 

CMEC  of  Jiangxj 

CMEC  of  Yunnan 

CMEC  of  Heilongjiang 

CMEC  of  Sfiaanxi 

CMEC  of  Guizhou 

CMEC  of  Fujian 

CMECofShanxi                                                                                         • 

CMEC  of  Jilin 

CMEC  of  Gansu 

CMEC  of  Hainan 

CMEC  of  Qinghai 

CMEC  of  Chengdu 

CMEC  of  ZengztTou 

CMEC  of  Tsinan 

CMEC  of  Nanjing 

CMEC  of  Guangzhou 

CMEC  of  Shijiazhuang 

CMEC  of  Changsha 

CMEC  of  Hefei 

CMEC  of  Wuhan 

CMEC  of  Hangzhou 

CMEC  of  Shenyang 

CMEC  of  Nanchang 

CMEC  of  Kunming 

CMEC  of  HartJin 

CMEC  of  Xian 

CMEC  of  Guiyang 

CMEC  of  Fuzhou 

CMEC  of  Taiyuan 

CMEC  of  Changchun 

CMEC  of  Lanzhou 

CMEC  of  Haikou 

CMEC  of  Xining 

CMEC  of  Guangxi  Zhuang 

CMEC  of  Nei  Monggol 

CMEC  of  Xinjiang  Uygur 

CMEC  of  Ningxia  Hui 

CMEC  of  Xizang 

CMEC  of  Nanning 

CMECofHohhot 

^ 

CMEC  of  Unjmqi 

CMEC  of  Yinchuan 

CMEC  of  Lhasa 

CMEC  of  Shanghai 

CMEC  of  Beijing 

CMEC  of  Tianjin 

China  National  Machinery  Import  and  Export  Corporation  (CMC) 

CMC  of  Sichuan 

CMC  of  Henan 

CMC  of  Shandong 

CMC  of  Jiangsu 

CMC  of  Guangdong 

CMC  of  Het»ei 

CMC  of  Hunan 

- 

CMC  of  Anhui 

CMCofHubei 

CMC  of  Zhejiang 

CMC  of  Liaoning 

CMC  of  Jiangxi 

CMC  of  Yunnan 

CMC  of  Heilongjiang 

CMC  of  Shaanxi 

CMC  of  Guizhou 

CMC  of  Fujian 

CMC  of  Shanxi 

CMC  of  Jilin 

CMC  of  Gansu 

CMC  of  Hainan 

CMC  of  Qinghai 

CMC  of  Chengdu 

VOL 
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CMC  o<  ZengzNxi 

CMC  of  Tsinar 

CMC  of  NaniirKj 
CMC  of  Qiuanqir\y... 

_  -         "                         -             ■ 

■r^^^H 

■.•K^^H 

CMC  of  Shijiazfiua'ig 
CMC  of  Chanqsna 

- 

CMC  ot  Hefei 

- 

CMC  of  Wuhan 

CMC  ot  Hanqzf^fi'. 

CMC  of  Shenva'x; 

• 

CMC  of  Nancharx] 

CMC  of  Kjommc 

CMC  of  Hart)ir 

- 

CMC  of  Xian 

,  ' 

ISS 

CMC  of  Guivanc; 
CMC  ot  Fuznou 
CMC  Of  "a.voan 
CMC  of  Changchun 
CMC  ot  ^anzhou 

4 

CMC  of  -taikou 

1 

CMC  of  xming 

_ 

CMC  ot  Guangxi  Zhuang 

c 

CMC  of  Ne'  Mor>q<K'i 

o 

CMC  of  Xiniiarq  .^vgur 

A 

C'K:  0'  Nirg.;a  Hui 

4 

CMC  of  Xi/anq 
CMC  of  Narr^ns 
CMC  ot  '-lonnot 
CMC  ot  jfurric^ 
CMC  J  '^^ct^uan 
CMC  ;;t  ^''asa 
CMC  of  S^aogra 
C^^C  of  Beijinc 
CMC  o«  TIanjifi 

• 

■ 

'  All  other  exporters  of  tapered  roller  bearings 

from  Romania  are  condrtionalty  covered  by  this  review. 

AG 

2  All  other  exporters  ot  tapered  roller  bearings  from  the  People's  Republic  of  China  are  conditionally  covered  by  this  review. 

Countervailing  Duty  Proceedings 

C-489-502 

* 

EFFECTIVE  DATE;  August  8,  1996. 

o 

None. 

Certain  Weld-'C  Caroo.-  Steei  Pipe  and 

POH  F'JR"^HEP  iNFOPMATtON  CONTACT: 

8 

If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 

Tube  Products  tforn  'u'^Key  Partia* 
Termination  of  Countervailing  Duty 
Administrative  Review 

bruin  /\if !!■,£,,':'  ij'  ke.iv  t-arkhiil.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 

Department  will  deteFmine.  where 

^^  %Mm  ■•■•1Iw»I  %i  M  •  w    ■  1^  w  1  ^  »w 

Commerce,  14th  Street  and  Constitution 

appropriate,  whether  antidumping 

AQENCY:  Import  Administration, 

Avenue,  N.W.,  Washington,  D.C.,  20230; 

duties  have  been  absorbed  by  an 

International  Trade  Administration, 

telephone'  (202^  4B2-27RR 

exporter  or  producer  subject  to  any  of 

Department  of  Commerce. 

these  reviews  if  the  subject  merchandise 

ACTION:  Notice  of  partial  termination  of 

SUPPLeMENlARY  INFORMATION: 

is  sold  in  the  United  States  through  an 

countervailing  duty  administrative 

Background 

1996 

importer  which  is  affihated  with  such 
exporter  or  producer. 

review. 

On  March  29,  1996,  the  Department 
received  a  request  from  the  GOT  for  an 

SUMMARY:  On  April  25, 1996,  in 
response  to  requests  from  the 
Government  of  Tin-key  (GOT),  Borusan 

hiterested  parties  must  submit 

administrative  review  of  the 

apphcations  for  disclosure  under 

countervailing  duty  order  on  certain 

administrative  protective  orders  in 

Birlesik  Horn  Fabrikalari  A.S.  (BBBF), 

carbon  steel  pipe  and  tube  products 

accordance  wdth  19  C.F.R.  353.34(b)  and 

and  Borusan  Ihracat  Ithalat  ve  Dagitim 

(including  both  standard  pipe  and  tube 

355.34(b). 

A.S.  (Dagitim),  the  Department  of 

and  line  pipe)  from  Turkev  for  the 

These  initiations  and  this  notice  are 

Commerce  (the  Department)  initiated  an 

following  four  companies:  BBBF, 

in  accordance  with  section  751(a)  of  the 

administrative  review  of  the 

Dagitim,  Erbosan  Erciyas  Boru  Sanayii 

Tariff  Act  of  1930,  as  amended  (19 

countervaiUng  duty  order  on  certain 

Ve  Ticaiet  A.S.  (Erbosan)  and 

U.S.C.  1675(a))  and  19  ChK  353.22(c)(1) 

carbon  steel  pipe  and  tube  products 

Mannesman-Sumerbank  Bum  Endustrisi 

and  355.22(c)(1). 

from  Turkey  for  BBBF  and  Dagitim. 

T.A.S.  (Mannesman).  Also  on  March  29, 

Dated:  August  2,  1996. 

covering  the  period  January  1,  1995 

1996,  BBBF  and  Dagitim  submitted 

through  December  31, 1995  (61  FR 

requests  for  administrative  reviews  of 

jeflrev  P   BialM. 

18378).  We  are  now  terminating  the 

themselves,  rt>spectively.  On  April  25, 

Principal  Deputy  Assistant  Secretary  for 

review  for  BBBF  and  Dagitim  because 

1995.  'he  Department  published  in  the 

Import  Adtninisti-ation. 

the  GOT,  BBBF,  and  Dagitim  have 

Federal  Register  a  notice  of  initiation 

[FR  Doc  QA  ji  J  ,4  Filed  ft-7-96;  8:45  am] 

timely  withdrawn  their  requests  for  a 

of  Counlprvaiimg  Dutv  Adnnnistratn  p 

BH.LINQ  CODE  JSifVXSS-P 

review  of  these  companies. 

Review,    iniUaung  ihe  reviews  of  BBBl- . 

UMI 

-    - 

w 
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Dagitim,  Erbosan,  and  Mannesman  for 
the  period  January  1, 1995  through 
December  31,  1995. 

On  June  13, 1996,  the  GOT.  BBBF, 
and  Dagitim  collectively  withdrew  their 
requests  for  review  for  BBBF  and 
Dagitim.  On  July  2, 1996,  Wheatland 
Tube  Company  fWheatland).  a  domestic 
interested  party,  objected  to  the 
withdrawal  of  review  requests  made  by 
the  GOT,  BBBF,  and  Dagitim.  On  July 
11, 1996,  the  GOT,  BBBF,  and  Dagitim 
submitted  comments  in  rebuttal  to 
Wheatland's  objection. 

The  GOT  did  not  vdthdraw  its  request 
for  review  for  Erbosan  and  Mannesman. 
Therefore,  the  Department  is  continuing 
its  review  of  those  companies. 

Analysis:  Wheatland  argues  that  the 
Department  should  not  terminate  its 
review  of  BBBF  and  Dagitim  for  a 
number  of  reasons.  First,  Wheatland 
argues  that  the  statute  requires 
investigation  of  BBBF  and  Dagitim.  In 
support,  Wheatland  points  to  19  U.S.C. 
1677f-l(e)(l),  which  states  that  the 
Department  "shall  determine  an 
individual  countervailing  subsidy  rate 
ior  each  kilbwm  exporter  or  producer  of 
the  subject  merchandise."  Second, 
Wheatland  contends  that  the 
Department's  regulations  do  not  permit 
partial  withdrawal  of  a  review  request 
and  that  the  Department  should  not 
exercise  its  discretion  to  permit 
withdrawal  of  the  requests  for  review  of 
BBBF  and  Dagitim.  Finally,  Wheatland 
points  out  that  it  has  a  strong  interest  in 
the  conduct  of  a  review  for  BBBF  and 
Dagitim.  due  to  the  fact  that  the  two  ■ 
compemies  likely  account  for  a 
significant  portion  of  subject  imports 
and  Ukely  benefit  from  countervailable 
subsidies.  According  to  Wheatland,  the 
Department  therefore  should  not  permit 
the  review  process  to  be  manipulated  to 
exclude  these  exporters. 

The  GOT,  BBBF,  and  Dagitim  coimter 
that,  pursuant  to  the  Uruguay  Round 
Agreements  Act  (URAA),  the 
Department  has  the  authority  to  limit 
reviews  to  those  exporters  and/or 
producers  specified  in  a  request  for 
review.  The  withdrawing  parties  point 
to  section  355.22(a)  of  the  Department's 
Interim  Regiilations  for  support,  which 
reflects  the  fact  that  there  is  no  longer 
a  preference  for  calculating  a  single 
country-wide  subsidy  rate  in 
countervailing  duty  proceedings,  but 
rather  a  company-specific  approach 
similar  to  antidumping  reviews. 
Similarly,  according  to  the  withdrawing 
parties,  section  355.22(a)(5] 
contemplates  a  withdrawal  of  request 
for  review  that  does  not  include  every 
company  initially  included  in  the 
request.  The  Department  reaffirmed  this 
view  by  terminating  a  reviewfor  a 


portion  of  the  companies  for  which  the 
review  was  initially  requested  in 
Leather  Wearing  Apparel  from  Mexico, 
60  FR  53585  (October  16,  1995).  Finally, 
the  GOT,  BBBF.  and  Dagitim  state  that 
Wheatland's  assertion  that  it  has  a 
strong  interest  in  this  review  covering 
all  exporters  is  behed  by  the  fact  that 
Wheatland  did  not  request  a  review. 

The  Statement  of  Administrative 
Action  reads  that  the  presumption  in 
favor  of  a  single  country-wide  CVD  rate 
has  been  eliminated  in  favor  of 
individual  rates  for  those  companies 
individually  investigated.  Statement  of 
Administrative  Action  at  271.  The 
Department's  Interim  Regulations  have 
been  adapted  to  reflect  this  change. 
Antidumping  and  Countervailing 
Duties,  Interim  Regulations,  60  FR 
25130  (May  11,  1995).  Indeed, 
§  355.22(a)  makes  clear  that  parties 
requesting  a  review  must  specify  the 
producers  or  exporters  to  be  reviewed. 
The  Department's  regulations  further 
stipulate  that  the  Secretary  inay  permit 
a  party  that  requests  a  review  to 
withdraw  the  request  not  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  requested 
review.  19  CFR  355.22(a)(5)(1995). 

In  this  case,  the  GOT.  BBBF.  and 
Dagitim  submitted  their  withdrawal  of 
request  for  review  within  the  90-day 
deadline.  Furthermore,  writh  respect  to 
the  GOT's  vdthdrawal,  there  is  no 
statutory  or  regulatory  suggestion  that  a 
request  for  review  of  multiple 
companies  can  only  be  withdrawn  on  an 
all-or-none  basis.  In  fact,  §  355.22(a)(5) 
provides  for  partial  termination. 
Moreover,  as  pointed  out  by  the 
withdrawing  parties,  in  Leather  Wearing 
Apparel  from  Mexico  the  Department 
accepted  the  Government  of  Mexico's 
withdrawal  of  review  for  a  portion  of 
the  companies  for  which  a  review  was 
originally  requested. 

Neither  Wheatland  nor  any  other 
company  requested  a  review  for  BBBF 
and  Dagitim.  In  addition,  no  significant 
work  has  been  completed  on  these 
reviews  and  the  Department  has  not 
been  unduly  burdened  by  its  review  of 
these  companies.  Therefore,  for  the 
reasons  stated  above,  we  are  terminating 
our  review  for  BBBF  and  Dagitim. 

This  notice  is  published  in 
accordance  vdth  19  CFR  355.22(a)(5). 

Dated:  July  30, 1996. 
JeBnj  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 
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f4ational  Institute 
Technoloqv 


Sta-'dards  and 


A.-'^onunoemeill  ot  the  A'^enca- 
^et'Oieam  Institute's  Sianaa'cs 
Activity 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  intent  to  develop  or 
revise  standards  and  request  for  public 
comment  and  participation  in  standards 
development. 

SUMMARY:  The  American  Petroleum 
Institute  (API),  with  the  assistance  of 
other  interested  parties,  continues  to 
develop  standards,  both  national  and 
international,  in  several  areas.  This 
notice  Usts  the  standardization  efforts 
ciurently  being  conducted  by  API 
committees.  The  publication  of  this 
notice  by  the  National  Institute  of 
Standards  and  Technology  (NTST)  on 
behalf  of  API  is  being  undertaken  as  a 
public  service.  NIST  does  not 
necessarily  endorse,  approve,  or 
recommend  the  standards  referenced. 

•  General  Committee  on  Pipelines 

Risk  Management  for  Pipelines 
500    Classification  of  Locations  for 

Electrical  Installations  at  Petroleum 

Facihties 
1 104    Welding  of  Pipelines  and  Related 

Facilities 
1110    Pressure  Testing  of  Liquid 

Petroleum  Pipelines 
DATES:  The  Pipeline  Conference  vdll  be 
held  in  Dallas.  Texas  at  the  Wyndham 
Anatole  Hotel  from  March  12  through 
March  14, 1997.  Interested  parties  may 
contact  Alhe  Chamberline  via  fax  at 
(202)  682-8222  for  more  information 
regarding  attending  this  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Read.  Manufacturing, 
Distribution,  and  Marketing.  American 
Petroleum  Institute.  1220  L  Street,  NW., 
Washington,  DC  20005. 

•  General  Committee  on  Marketing 

Recommended  Practice  on  Bulk  Oil 

Handling 
1529    Aviation  Fuehng  Hose 
1542    Airport  Equipment  Marking  for 

Fuel  Identification 
1581    Specifications  and  QuaUfications 

Procedure  for  Aviation  Jet  Fuel/    ^ 

Separators 
DATES:  The  1996  Operations  & 
Engineering  Marketing  Symposium  will 
be  held  in  Orlando,  Florida  at  the  Omni 
Rosen  Hotel  on  October  6  and  7. 1996. 
Interested  parties  may  contact  Karen 
Halligan  via  fax  at  (202)  682-8222  for 
more  information  regarding  attending 
this  meeting. 
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t^OR  PURTHEB  INFORMATION  CONTACT: 
'  ii;.i>,i,i-.  Kr  !■;    \\  ■  _  .■  :•  tiiring, 
Distribution,  and  Marketing,  American 
Petroleum  Institute,  1220  L  Street,  NW., 
Washington.  DC  20005. 

•  General  Committee  on  Refining 

Technical  Data  Book,  Petroleum 

ReHning 
421     Management  of  Water  Discharges: 

Design  and  Operation  of  Oil-Water 

Separators 
500    Recommended  Practice  for 

Classification  of  Locations  for 

Electrical  Installations  at  Petroleum 

Facilities 
505     Recommended  Practice  for  the 

Application  of  lEC  79-10  to  the 

Classification  of  Electrical 

Installations  at  Petroleum  Facilities 
510  Pressure  Vessel  Inspection  Code 
536     Post  Combustion  NOx  Control  for 

Fired  Heaters 
540     Electrical  Installations  in 

Petroleum  Processing  Plants 
553    Control  Valve  Applications 
556    Fired  Heaters  and  Steam 

Generators 

571  Kei  (Ignition  of  Conditions  Causing 
Deterioration  or  Failure 

572  Inspection  of  Pressure  Vessels 
574     Inspection  of  Piping,  Tubing, 

Valves,  and  Fittings 

576  Inspection  of  Pressure-Relieving 
Devices 

577  Inspection  of  Welding 

578  Construction  Material  Quality 
Assurance 

579  Fitness-for-Service 

580  Risk -Based  Inspection 

589    Fire  Test  for  Evaluation  of  Valve 

Stem  Packing 
591     User  Acceptance  of  Refinery 

Valves 
594    Water  and  Wafer-Lug  Check 

Valves 
598    Valve  Inspection  and  Testing 
602    Compact  Steel  Gate  Valves 
607    Fire  Test  for  Soft-Seated  Quarter- 
Turn  Valves 
609     Butterfly  Valves:  Double  Flanged, 

Lug  and  Wafer-Type 
611     General  Purpose  Steam  Turbines 
614    Lubrication,  Shaft-Sealing  and 

Control-Oil  Systems  for  Special 

Purpose  Applications 
616    Gas  Turbines  for  Refinery  Services 
620    Design  and  Construction  of  Large, 

Welded.  Low-Pressure  Storage  Tanks 

650  ^Welded,  Steel  Tanks  for  Oil 
Storage 

651  Cathodic  Protection  of 
Aboveground  Petroleum  Storage 
Tanks 

652  Lining  of  Aboveground  Petroleum 
Storage  Tank  Bottoms 

653  Tank  Inspection,  Repair,  Alt.  & 
Reconstruction 

660    Shell  and  Tube  Heat  Exchangers 


661     Air-Cooled  Heat  Exchangers 
671     Special  Purpose  Couplings  for 

Refinery  Service 
673    Positive  Displacement  Pumps- 
Reciprocating 
677    General  Purpose  Gear  Units  for 

Refinery  Service 
685    Sealless  Centrifugal  Pumps 
751    Safe  Operation  of  Hydrofluoric 

Acid  Alkylation  Units 
2000    Venting  Atmospheric  and  Low- 
Pressure  Storage  Tanks: 
Nonrefrigerated  and  Refrigerated 
DATES:  The  Tank  Standards  Forum  w^ill 
be  held  in  Houston,  Texas  at  the 
Houston  Airport  Marriott  from 
September  16  through  September  20, 
1996.  Interested  parties  may  contact 
Karen  Halligan  via  fax  at  (202)  682-8222 
for  more  information  regarding 
attending  this  meeting. 

The  Fall  Refining  Meeting  will  be 
held  in  Houston,  Texas  at  the  Westin 
Calleria  &  Oaks  firom  October  21 
through  October  23,  1996.  Interested 
parties  may  contact  Jody  Hayden  via  fax 
at  (202)  682-8051  for  more  information 
regarding  attending  this  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Read,  Prentiss  Searles  or  David 
Soffrin,  Manufacturing,  Distribution, 
and  Marketing,  American  Petroleiun 
Institute,  1220  L  Street,  NW. 
Washington,  DC  20005. 

•  General  Committee  on  Marine 
Transportation 

1139    Training  Guidelines  for  TaiJt 

Ship  Personnel. 
DATES:  Interested  parties  may  contact 
the  person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Read,  Manufacturing, 
Distribution,  and  Marketing,  American 
Petroleum  Institute,  1220  L  Street,  NW, 
Washington,  DC  20005. 

•  Safety  and  Fire  Protection 
Subcommittee 

2003    Protection  Against  Ignitions 

Arising  Out  of  Static,  Lightning,  and 

Stray  Currents 
2021     Fire  Fighting  In  and  Around 

Flammable  and  Combustible  Liquid 

Atmospheric  Storage  Tanks 
2023  Guide  for  Safe  Storage  and 

Handling  of  Heated  Petroleum 

Derived  Asphalt  Products  and  Crude 

Oil  Residue 
2202  Dismantling  and  Disposing  of 

Steel  From  AboveOground  Leaded 

Gasoline  Storage  Tanks 
2207  Preparing  Tank  Bottoms  for  Hot 

Work 

2218  Fire  Proofing  in  Refineries 

2219  Safe  Operating  Guidelines  for 
Vacuum  Trucks  in  Petroleum  Service 

DATES:  Interested  parties  may  contact,  in 
writing,  the  persons  listed  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  jaques  or  Ken  Luouard,  Health 
and  Environmental  Affairs,  Safety  and 
Fire  Protection,  American  Petroleum 
Institute,  1220  L  Street  NW., 
Washington,  DC  20005. 

•  Committee  on  Petroleum 
Measurement 

MPMS  Chapter  4.2 — Conventional  Pipe 

Provers 
MPMS  Chapter  4.3— Small  Volume 

Provers 
MPMS  Chapter  4.4— Tank  Provers 
MPMS  Chapter  4.5— Master-Meter 

Provers 
MPMS  Chapter  4.6— Pulse 

Interpolation 
MPMS  Chapter  3.X— Hybrid  Tank 

Gauging 
MPMS  Chapter  5.1— General 

Consideration  for  Measurement  by 

Meters 
MPMS  Chapter  5.3 — Measurement  of 

Liquid  Hydrocarbons  by  Turbine 

Meters 
MPMS  Chapter  5.4 — Accessory 

Equipment  for  Liquid  Metejs 
MPMS  Chapter  12.2— (Parts  3*-5)— 

Calculation  of  Petroleum  Qutntities 

Using  Dynamic  Measurement 

Methods  and  Volumetric  Correction 

Factors 
MPMS  Chapter  14.3— Part  2— 

Specification  and  Installation 

Requirements  for  Orifice  Plates,  Meter 

Tubes  and  Associated  Fittings 
MPMS  Chapter  17.X— Marine  Vessel 

Preloading  Tank  Inspection 

Guidelines 
MPMS  Chapter  17. 2 — Measurement  of 

Cargoes  on  Board  Tank  Vessels 
MPMS  Chapter  19.x— Air 

Concentration  Test  for  Internal  and 

External  Floating  Roof  Rim  Seals 
MPMS  Chapter  19.X— Weight  Loss  Test 

for  Internal  Floating  Roof  Rim  Seals 
MPMS  Chapter  19.X— Weight  Loss  Test 

for  Internal  Floating  Roof  Deck  Seams 
MPMS  Chapter  19.X— Weight  Loss  Test 

for  Internal  Floating  Roof  Fittings 
MPMS  Chapter  19.X — Evaporative  Loss 

Factor  for  Storage  Tanks — 

Certification  Program 
MPMS  Chapter  19.X— Certified  Loss 

Factor  Testing — Laboratory 

Registration 
MPMS  Chapter  21. 2— Liquid  Flow 

Measurements  Using  Electronic  ' 

Metering  Systems 

DATES;  Interested  parties  may  contact,  in 
writing,  the  persons  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.C.  Beckstrom  or  Steve  Chamberlian, 
Exploration  &  Production  Department, 
American  Petroleum  Institute,  1220  L 
Street  NW.,  Washington,  DC  20005. 
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•  General  Committee  on  Exploration 
and  Production — Oil  Field  Equipment 
and  Materials  Standards 

2A-WSD  Offshore  Structure  Design 

(WSD) 
2A-LRFD  Offshore  Structure  Design 

(LFRD) 
2X  UltrasonicExamination  of  Welds 
2B  Fabricated  Steel  Pipe 
21  Inspection  of  Mooring  Hardware 
2M  Steel  Anchor  Design 
4F  Specification  for  Drilling  and  Well 

Servicing  Structures 
5A3     Thread  Compounds 
5C6    Welding  Connectors  to  Pipe 

(under  development) 
5CLP    Coiled  Line  Pipe  (Under 

Development) 
5L9    Unprimed  External  Fusion 

Bonded  Epoxy  Coating  of  Line  Pipe 

under  development) 
5TR1    Imperfection  Terminology 
6A    Valves  and  Wellhead  Equipment 
6D    Pipeline  Valves  (Steel  Gate,  Plug, 

Ball  and  Check  Valves) 
7    Specification  for  Rotary  Drill  Stem 

Elements 
7A1    Testing  of  Thread  Compound  for 

Rotary  Shouldered  Connections 
7G    Drill  Stem  Design  and  Operating 

Limits 
7K    Drilling  Equipment 
8A    Drilling  and  Production  Hoisting 

Equipment 
8B    Procedures  for  Inspection, 

Maintenance  Repair,  and 

Remanufacture  of  Hoisting  Equipment 
8C    Drilling  and  Production  Hoisting 

Equipment  (PSL  1  and  PSL  2) 
9A    Specification  for  Wire  Rope 
lOD    Casing  Centralizers 
11 AR    Care  and  Use  of  Subsurface 

Puinps 
llB    Sucker  rods 
llBR    Care  and  Handling  of  Sucker 

Rods 
llIW    Independent  Wellhead 

Equipment  (under  development) 
HE    Pumping  Units 

1153  Electric  Submersible  Pump 
Installations 

1154  Sizing  and  Selection  of  Electric 
Submersible  Pump  Installations 

11S9    Rating  and  Testing  Electrical 

Submersible  Pump  Motors  (under 

development) 
llVl    Gas  Lift  Valves,  Orifices,  Reverse 

Flow  Valves  and  Dummy  Valves 
11V2    Gas  Lift  Performance 
11V5    Operation,  Maintenance  and 

Trouble  Shooting  of  Gas  Lift 

Installations 
500    Classificaton  of  Locations  for 

Electrical  Installations  at  Petroleum 

Facilities 
XXX    Inspection  and  Maintenance  of 

Production  Piping  (under 

development) 


13A    Specification  for  Drilling  Fluid 

Materials 
14F    Design  and  Installation  of 

Eleclncui  .:>ysteii.»  tor  Jttsnore 

Production  Platforms 
15LR    Low  Pressure  Fiberglass  Pipe 
15TR    Fiberglass  Tubing  (under 

development) 
16D    Specification  for  Control  Systems 

for  Drilling  Control  Equipment 
17 A    Subsea  Production  Systems 
17F    Subsea  Control  systems  (under 

development) 
17H    ROV  Interfaces  with  Subsea 

Equipment  (under  development) 
171    Subsea  Umbilicals 
17J    Specification  for  Flexible  Pipe 

(under  development) 
MF  4Cl    Model  Form— Drilling 

Contract 
MF  4C2    Model  Form— Bid  Sheet 
MF  4Sl     Model  Form— Master  Well 

Servicing 
MF  5005    Model  Form— Offshore 

Operating 

— Drilling  and  Production  Practices 

27    Determining  Permeability  of  Porous 

Media  (to  be  combined  with  API  40) 
31    Standard  Format  For 

Electromagnetic  Logs 
33    Standard  Calibration  &  Format  For 

Gamma  Ray  &  Neutron  Logs 
40    Core  Analysis  Procedures  (to  be 

combined  with  API  27) 

43  Evaluation  of  Well  Perforator 
Systems 

44  Sampling  Reservoir  Fluids 

45  Analysis  of  Oil  field  Waters 

49  Drilling*  Drill  Stem  Testing  of 
Wells  Containing  Hydrogen  Sulfide 

53  Blowout  Prevention  Equipment 
Systems  for  Drilling  Wells 

59    Well  Control  Operations 

64  Diverter  System  Equipment  and 
Operations 

65  Standard  Calibration  of  Gamma  Ray 
Spectroscopy  Logging  Instruments 
and  Format  for  K-U-Th  Logs 

66  Exploration  and  Production  Data 
Digital  Interchange 

D12A    API  Well  Number  &  Standard 

State,  County,  Offshore  Area  Codes 
XX    Well  Servicing/Workover 

Operations  Involving  Hydrogen 

Sulfide  (under  development) 
XX    Rheology  of  Cross  Linked 

Fracturing  Fluids  (under 

development) 
XX    Cargo  Handling  at  Offshore 

Facilities  (underdevelopment) 
XX    Long  Term  Conductivity  Testing  of 

Proppants  (under  development) 
DATES:  The  1997  Winter  Standardization 
Conference  on  Oilfield  Equipment  and 
Materials  will  be  held  January  13-17, 
1997,  at  the  WeStin  Hotel  in  Dallas, 
Texas.  Interested  parties  may  contact 
Arnetta  Smith  via  fax  at  (202)682-8426 


for  more  informatiuii  regardirig 
attending  this  meeting. 
POP  RJRTHER  «NFOflM*TtON  CONTACT: 
David  Miiler/Tini  aampsun,  Lxploration 
&  Production  Department,  American 
Petroleum  Institute,  1220  L  Street,  NW, 
Washington,  DC  20005. 
SUPPLEMEhfTARY  INFORMATION:.The 
American  Petroleum  Institute  develops 
and  publishes  voluntary  standards  for 
equipment,  operations,  and  processes. 
These  standards  are  used  by  both 
private  industry  and  by  governmental 
agencies.  All  interested  persons  should 
contact  in  writing  the  appropriate 
source  as  listed  for  further  information. 

Authority:  15  U.S.C  272 

Dated  August  1,  1996. 
Samuel  Kramer, 
Associate  Director. 

[FR  Doc.  96-20224  Filed  8-7-96;  8:45  ami 
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Development  o*  '^c  Cc^.mencer'^'f^nt 
Bay  Naturar  Resource  Damage 
iissessmen!  Restoration  pian,  pie'^ce 
County    AA 

AaeMCv:  National  Marine  Fisheries 
serviue  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce  and  Fish  and  Wildlife 
Service  (FWS),  Interior. 
ACTION:  Notice  of  availability  of  a  draft 
Restoration  Plan  and  Programmatic 
Environmental  Impact  Statement  (RP/ 
EIS)  and  public  meeting. 

SUMMARY:  This  notice  advises  the  public 
that  the  draft  RP/EIS  for  the 
Commencement  Bay  Natural  Resource 
Damage  Assessment  (CB/NRDA) 
restoration  planning  process  is  available 
for  public  review.  Comments  are 
requested  and  a  public  meeting  will  be 
held. 

DATES:  Written  comments  are  requested 
by  October  7, 1996.  A  public  meeting 
will  be  held  on  September  10,  1996. 
from  6:30  p.m.  to  8:30  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  World  Trade  Center,  Port  of 
Tacoma  Road.  Tacoma,  WA.  Written 
comments  on  the  draft  RP/EIS,  requests 
for  inclusion  on  the  RP/EIS  mailing  list, 
and  requests  for  copies  of  any 
documents  associated  with  the  draft  RP/ 
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EIS  should  be  directed  to:  U.S.  Fish  and 
Wildlife  Service,  3704  Griffin  Lane  SE.. 
Suite  102,  Olvmpia,  WA  98501-2192.  or 
NOA.\  NMFS  Restoration  Center  NW, 
7600  Sand  Point  Way  NE,,  Seattle,  WA 
r»8 115-00^0 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Untor.  FWS.  (360)  753-6056,  or  Dr. 
Robert  Clark  Jr..  NOAA/NMFS 
Restoration  Center.  f206)  526-4338. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  availability  will  be  mailed  to  all 
agencies,  organizations,  and  individuals 
who  participated  in  the  scoping  process 
or  were  identified  during  the  RP/EIS 
process.  Copies  of  the  draft  RP/EIS  have 
been  sent  to  all  participants  who  have 
already  requested  copies. 

A.  Background 

Study  Area 

Commencement  Bay  is  a  deep-water 
embayment  that  occupies  approximately 
5,700  acres  in  south  Puget  Sound,  WA.   . 
The  study  area  for  the  RP/EIS  includes 
the  Bay.  the  watershed,  its  main 
tributaries,  and  the  Puget  Soimd  coastal 
areas  adjacent  to  the  Bay,  focusing  on 
those  areas  that  serve  as  habitat  for  or 
otherwise  support  the  natural  resources 
of  Commencement  Bay.  Commencement 
Bay  was  placed  on  a  national  interim 
list  of  1 15  highest  priority  hazardous 
waste  sites  on  October  23,  1981.  The 
Commencement  Bay  Neeu^hore/ 
Tideflats  site  was  added  to  the  National 
Priorities  List  after  fish,  shellfish,  and 
sediments  within  the  waterways  were 
found  to  have  elevated  concentrations  of 
hazardous  substances.  Commencement 
Bay  Natural  Resource  Damage 
Assessment  (CB/NRDA) 

The  CB/NRDA  is  being  conducted  by 
Federal  and  state  agencies  and  tribal 
governments  identified  as  Natural 
Resource  Trustees  (Trustees)  for  the 
Cormnencement  Bay  environment 
pursuant  to  the  Comprehensive 
Envirorunental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601,  et 
seq..  the  Oil  Pollution  Act  of  1990,  33 
U.S.C.  2701-2761.  and  other  applicable 
laws.  The  Trustees  have  the  auUiority  to 
recover  damages  from  parties  that  have 
caused  injury  through  the  releases  of 
hazardous  substances  or  a  discharge  of 
oil  to  Commencement  Bay  natural 
resources  and  to  use  those  damages  to 
restore,  rehabilitate,  replace  and/or 
acquire  the  equivalent  of  those  injured 
natural  resources  and  services.  The  RP/ 
EIS  will  be  used  to  guide  decision- 
making regarding  the  implementation  of 
CB/NRDA  restoration  activities. 

Because  the  planning,  selection, 
design,  construction,  monitoring,  and 
funding  of  specific  restoration  measures 
will  unfold  over  a  period  of  many  years, 


a  tiered  EIS  process  has  been  selected 
for  environmental  compliance.  Project- 
specific  National  Envirorunental  Policy 
Act  documents  will  be  prepared  foi 
each  project  proposed  under  the 
selected  restoration  approach. 

Cooperating  Agencies 

Cooperating  Agencies  are  the 
Washington  Department  of  Ecology  (as 
lead  State  trustee),  the  Washington  State 
Departments  of  Natural  Resources  and 
Fish  and  Wildlife,  the  Puyallup  Tribe  of 
Indians,  and  the  Muckleshoot  Indian 
Tribe  (Trustees),  along  with  the  U.S. 
Army  Corps  of  Engineers  and  the  U.S. 
Environmental  Protection  Agency. 

B.  Development  of  the  Draft  RP/EIS 

The  Trustees  have  initiated  actions 
during  the  RP/EIS  process  to  assure 
compliance  with  the  purpose  and  intent 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  A  Notice  of 
Intent  to  prepare  the  RP/EIS  was 
published  in  the  Federal  Register  (59 
FR  44711-2,  August  30,  1994).  Formal 
and  informal  scoping  meetings  were 
held  to  provide  the  public  with  an  early 
opportunity  to  participate  in 
discussions  regarding  the  RP/EIS  and  to 
provide  oral  and  written  comments. 

C.  Alternatives  Analyzed  in  the  Draft 
RP/EIS 

During  the  informal  and  formal 
scoping  meetings  for  the  RP/EIS,  eight 
initial  restoration  concepts  were 
presented  to  the  public  to  stimulate 
discussion.  Those  concepts  and  other 
potential  approaches  were  identified 
and  discussed  during  scoping  meetings. 
Subsequent  to  evaluation  of  the  public 
scoping  comments,  a  preliminary 
screening  was  performed  by  the 
Trustees  using  evaluation  criteria 
developed  to  evaluate  how  well  each 
approach  met  the  identified  purpose 
and  needs  of  the  CB/NRDA  restoration 
program.  The  alternatives  selected  for 
further  evaluation  are  presented  in  the 
RP/EIS  no  action,  a  species-specific 
approach,  habitat  function  approach, 
acquisition  of  equivalent  natural 
resources  and  services,  and  an 
integrated  approach. 

The  draft  RP/EIS  evaluates  the 
environmental  impacts  of  the  various 
restoration  alternatives  and  presents  a 
proposed  conceptual  restoration 
management  plan.  Key  issues  addressed 
in  this  draft  RP/EIS  are  identified  as  the 
effects  that  implementation  of  various 
alternatives  would  have  upon  fish  and 
wildlife  and  their  habitats  and  physical 
environmental  factors,  and  the  degree  to 
which  various  alternatives  are  able  to 
meet  the  purpose  and  need  of  the  CB/ 
NRDA  program. 


The  draft  RP/EIS  concludes,  based  on 
those  evaluations,  that  the  preferred 
alternative  is  the  integrated  apnroach, 
which  is  a  comprehensive  picm  based 
upon  the  best  features  of  the  other 
alternatives.  This  alternative  best  meets 
the  needs  of  the  CB/NRDA  restoration 
goals  and  principles  by  maximizing 
ecological  benefits  for  a  wider  range  of 
natural  resources  and  their  associated 
services. 

Dated:  July  22,  1996. 

William  F.  Shake. 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service.  Portland,  OH. 

Dated:  .August  1.  1996. 
Charles  Kamella, 

Acting  Director,  Office  of  In  formation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc,  36-20132  Filed  8-7-96;  8:45  am] 
SILUNG  CODE  3510-22-^ 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS);  Specialized 
Treatment  Services  (STS)  Program 

AGENCY:  Office  of  the  Secretar>',  DoD. 
ACTION:  Notice. 

summary:  This  notice  is  to  advise 

interested  parties  that  Dwight  D. 
Eisenhower  Army  Medical  Center 
(EAMC)  has  been  designated  a  Regional 
Specialized  Treatment  Services  Facility 
for  Cardiac  Surgery.  This  designation 
covers  the  following  Diagnosis  Related 
Groups: 

104 — Cardiac  valve  procedure  with  cardiac 

cath 
105 — Cardiac  valve  procedure  without 

cardiac  cath 
106 — Coronary  bypass  with  cardiac  cath 
107 — Coronary  bypass  without  cardiac  cath 
108 — Other  cardiothoracic  procedures 
112 — Percutaneous  cardiovascular 

procedures 

Travel  and  lodging  for  the  patient 
and,  if  stated  to  be  medically  necessary 
by  a  referring  physician,  for  one 
nonmedical  attendant,  will  be 
reimbursed  by  EAMC  in  accordance 
with  the  provisions  of  the  Joint  Federal 
Travel  Regulation.  All  DoD  beneficiaries 
who  reside  in  the  EAMC  STS  Catchment 
Area  mtist  be  evaluated  by  EAMC  before 
receiving  CHAMPUS  cost  sharing  for 
procedures  that  fall  under  the  above 
Diagnosis  Related  Groups.  Evaluation  in 
person  is  preferred,  and  travel  and 
lodging  expenses  for  the  evaluation  will 
be  reimbursed  as  stated  above.  It  is 
possible  to  conduct  the  evaluation 
telephonically  if  the  patient  is  unable  to 
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travel  to  EL\MC.  If  the  procedure  cannot 
be  performed  at  FAMC.  Humana 
Militarv  Healthcare  Services  will 
provide  a  medical  necessity  review  in 
order  to  support  issuance  of  a 
Nonavailabilitv  Statement  bv  EAMC. 

The  EAMC  STS  Catchment  .\rea  is 
defined  by  zip  code  in  the  Defense 
Medical  Information  Svstem  STS 
Farihties  Catchment  Area  Directory, 
dated  December  1, 1995.  The  Catchment 
Area  includes  zip  codes  within 
TRJCARE  Region  3  that  fall  within  a  200 
mile  radius  of  EAMC,  simimarized  as 
follows: 

All  South  Carolina  zip  codes  EXCEPT: 
29566,  29582. 

All  Georgia  zip  codes  EXCEPT:  30108, 
30109, 30113,  30117.  30125, 30138, 
30140. 30176,  30182,  30707.  30728. 
30731.30736.30741,30742,30750, 
30752, 31626.  31629.  31713.  31715. 
31717, 31723,  31724.  31725.  31728, 
31729, 31734.  31736.  31741,  31745, 
31751. 31754.  31759.  31761.  31773. 
31792. 31797.  31799. 

The  following  Alabama  zip  codes: 
36801, 36802,  36803,  36851,  36852. 
36854. 36856,  36859,  36863,  36867, 
36868, 36869,  36871,  36872.  36874. 
36875,  36877. 

The  following  Florida  zip  codes: 
32011. 32034,  32035,  32046.  32097. 
EFFECTIVE  DATE:  September  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Tina  Lukens.  EA.MC.  at  i706j  787- 
6714,  Major  Thomas  Wagner,  DoD 
Health  Ser\  ices  Region  3,  at  (706)  787- 
2010,  or  colonel  Michael  Dunn,  OSD 
(Health  Affairs),  at  (703)  695-6800 
SUPPLEMENTARY  INFORMATION:  In  PR  DOC 
93-27050.  appearing  in  the  Federal 
Register  on  November  5,  1993  (Vol.  58, 
PR  58995-58964),  the  final  rule  on  the 
STS  Program  was  published.  Included 
in  the  final  rule  was  a  provision  that  a 
notice  of  all  military  and  civiUan  STS 
facilities  be  published  in  the  Federal 
Register  annually. 

Dated:  .^ugust  2. 1996. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc.  9&-20158  Filed  8-7-96;  8:45  am] 

BILUNQ  CODE  SOMMM-M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meetmg: 

Name  of  Committee:  Army  Science  Board 
(ASB). 


Date  of  Meeting:  29  and  30  August  1996. 

Time  of  Meeting:  0800-1600,  29  August 
1996;  1000-1700.  30  August  1996. 

Place:  Pentagon — Washington,  DC 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Study  on  "The  Impact  of  Information 
Warfare  on  Aimy  C4I  Systems"  will  meet  for 
report  writing  sessions.  These  meetings  will 
be  closed  to  the  public  in  accordance  with 
Section  552b{c)  of  title  5,  U.S.C,  specifically 
subparagraph  (4)  thereof,  and  Title  5.  U.S.C 
Appendix  2,  subsection  10(d).  The 
proprietary  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  For 
further  information,  please  contact  Michelle 
Diaz  at  (703)  695-0781. 
Michelle  P.  Diaz. 

Program  Support  Specialist.  Army  Science 
Board. 

[FR  Doc.  96-20239  Filed  8-7-96;  8:45  am] 
BIUJNQ  CODE  3710-2e-« 


Department  of  the  Navy 

Notice  of  Govemment-Ownea 
inventions.  Availability  tor  Licensing 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy.  Copies  of 
patents  cited  are  available  from  the 
Conunissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231.  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 
Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
appUcations  must  include  the  patent 
apphcation  serial  number.  Claims  are 
deleted  from  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure.  The  following  patents  are 
available  for  Licensing:  Patent 
5,459.099:  METHOD  OF  FABRICATING 
SUB-HALF-MICRON  TRENCHES  AND 
HOLES;  filed  17  November  1994; 
patented  17  October  1995.//  Patent 
5,459,332:  SEMICONDUCTOR 
PHOTODETECTOR  DEVICE;  filed  31 
March  1994;  patented  17  October  1995./ 
/  Patent  5,459,745:  TM:YALO.  1.94- 
MICRON,  SOLID  STATE  LASER;  filed 
28  April  1993:  patented  17  October 
1995.//  Patent  5,460,866;  VIBRATION 
D,\MPING  STRUCTURAL  LAMINATE; 
filed  4  September  1990;  patented  24 
October  1995.//  Patent  5,461,648: 
SUPERCRITICAL  WATER  OXIDATION 
REACrUR  WITH  A  CORROSION- 
RESISTANT  LINING:  filed  27  October 
1994;  patented  24  October  1995.// 
Patent  5,463,523:  ZERO  FIELD 


DEGAUSSING  SYSTEM  AND 
METHOD;  filed  1  September  1993; 
patented  31  October  1995.//  Patent 
5.464,926:  SYNTHESIS  AND 
POLYMERIZATION  OF  OUGOMERIC 
MULTIPLE  AROMATIC  ETHER- 
CONTAINING  PHTHALONITRILES; 
filed  27  July  1994;  patented  7  November 
1995. /Patent  5.465.274:  DIGITAL 
CIRCUIT  FOR  DECODING  ENCODED 
DOPPLER  DATA;  filed  7  April  1995; 
patented  7  November  1995.//  Patent 
5.466,467:  LIPOSOMES  CONTAINING 
POLYMERIZED  LIPIDS  FOR  NON- 
COVALENT  IMMOBILIZATION  OF 
PROTEINS  AND  ENZYMES;  filed  30 
March  1994;  patented  14  November 
1995.//  Patent  5,466,578: 
SURFACTANT-ENHANCED  UGHT 
EMISSION-OR  ABSORBANCE-BASED 
BINDING  ASSAYS  FOR  POLYNUCLEIC 
ACIDS;  filed  26  July  1994;  patented  14 
November  1995.//  Patent  5.467,814: 
GRAPHITE/EPOXY  HEAT  SINK/ 
MOUNTING  FOR  COMMON 
PRESSURE  VESSEL;  filed  24  February 
1995;  patented  21  November  1995.// 
Patent  5.468.356:  LARGE  SCALE 
PURIFICATION  OF  CONTAMINATED 
AIR;  filed  23  August  1991;  patented  21 
November  1995.//  Patent  5.468,570: 
UGHTWEIGHT  ZINC  ELECTRODE; 
filed  26  January  1995;  patented  21 
November  1995.//  Patent  5,468,597: 
SELECTIVE  METALUZATION 
PROCESS;  filed  20  August  1993; 
patented  21  November  1995.//  Patent 
5,469,369:  SMART  SENSOR  SYSTEM 
AND  METHOD  USING  A  SURFACE 
ACOUSTIC  WAVE  VAPOR  SENSOR 
ARRAY  AND  PATTERN  RECOGNmON 
FOR  SELECTIVE  TRACE  ORGANIC 
VAPOR  DETECTION;  filed  2  November 
1992;  patented  21  November  1995.// 
Patent  5.470,373:  OXIDATION 
RESISTANT  COPPER;  filed  15 
November  1993;  patented  28  November 
1995.//  Patent  5,471.072:  PLATINUM 
AND  PLATINUM  SIUCIDE  CONTACTS 
ON  B-SnJCON  CARBIDE;  filed  13 
December  1993;  patented  28  November 
1995.//  Patent  5,473,694: 
SYNCHRONIZATION  OF 
NONAUTONOMOUS  CHAOTIC 
SYSTEMS;  filed  29  June  1994;  patented 
5  December  1995.//  Patent  5.474,059: 
AEROSOL  DISPENSING  APPARATUS 
FOR  DISPENSING  A  MEDICATED 
VAPOR  INTO  THE  LUNGS  OF  A 
PATIENT;  filed  8  April  1995;  patented 
12  December  1995.//  Patent  5,474.625: 
DESENSITIZED  SOLID  ROCKET 
PROPELLANT  FORMULATION;  filed 
16  December  1993;  patented  12 
December  1995.//  Patent  5,475,304: 
MAGNETORESISTTVE  LINEAR 
DISPLACEMENT  SENSOR.  ANGULAR 
DISPLACEMENT  SENSOR.  AND 
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VARIABLE  RESISTOR  USING  A 
MOVING  DOMAIN  WALL:  filed  1 
October  1993:  patented  12  December 
1995/7  Patent  5.477.482:  ULTRA  HIGH 
DENSITY.  NON- VOLATILE 
FERROMAGNETIC  RANDOM  ACCESS 
MEMORY:  filed  1  October  1993; 
patented  19  December  1995.//  Patent 
5.478.532:  LARGE  SCALE 
PURIFICATION  OF  CONTAMINATED 
AIR;  filed  10  May  1995;  patented  26 
December  1995//  Patent  5.479.094: 
POLARIZATION  INSENSITIVE 
CLTIRENT  AND  MAGNETIC  FIELD 
OPTIC  SENSOR;  filed  24  April  1995; 
patented  26  December  1995.//  Patent 
5,481,189:  ELECTRON  TUNNELING 
MAGNETIC  FIELD  SENSOR  WITH 
CONSTANT  TUNNELING  CURRENT 
MAINT.\ir>IED  BETWEEN  TUNNELING 
TIP  ANT)  ROTATABLE  MAGNET;  filed 
7  February  1994;  patented  2  January 
1996.//  Patent  5,481,492:  FLOATING 
GATE  INJECTION  VOLTAGE 
REGLXATOR:  filed  14  December  1994; 
patented  2  Januarv  1996.//  Patent 
5.481,904;  OIL  SPILLAGE  DETECTOR; 
filed  28  September  1994;  patented  9 
Ianuar\-  1996  A  Patent  5.482.574: 
METHOD  OF  MAKING  COMPOSITE 
STRUCTURE  HAVING  A  POROUS 
SHAPE-MEMORY  COMPONENT;  filed 
4  October  1994;  patented  9  January 
1996.//  Patent  5.483.017:  HIGH 
TEMPER.'\TURE  THERMOSETS  AND 
CER.\MICS  DERIVED  FROM  LINEAR 
CARBORANE-ISILOXANE  OR  SILANE)- 
ACET\LE.NE  COPOLYMERS;  filed  7 
Novemt)er  1994;  patented  9  January 
1996.//  Patent  5,483.410:  ADVANCED 
DEGAUSSING  COIL  SYSTEM:  filed  25 
March  1994;  patented  9  January  1996./ 
/  Patent  5.483.953:  AEROSOL 
DISPENSING  APPARATUS  FOR 
DISPENSING  A  MEDICATED  VAPOR 
INTO  THE  LUNGS  OF  A  PATIENT; 
filed  22  June  1995;  patented  16  January 
1996.//  Patent  5,485.363:  WARM-UP 
TIME  DELAY  SYSTEM  FOR  RELAY 
CONTROLLED  ELECTRICAL  POWER 
SUPPLY;  filed  25  June  1993;  patented 
16  January  1996.//  Patent  5,485.786: 
ELECTRONIC  PRIMER  IGNITION 
SYSTEM;  filed  2  May  1995;  patented  23 
January  1996.//  Patent  5,485.972: 
CABLE  RECOVERY  WINDER;  filed  19 
November  1993;  patented  23  January 
1996.//  Patent  5.486,495:  GERMANATE 
GLASS  CERAMIC;  filed  23  December 
1994;  patented  23  January  1996.//  Patent 
5.486.811:  FIRE  DETECTION  AND 
EXTINGUISHMENT  SYSTEM;  filed  9 
February  1994;  patented  23  January 
1996.//  Patent  5,487.079: 
CONTINUOUSLY  TUNABLE  UV 
CE:USAF  SOLID  STATE  LASER;  filed  5 
January  1995;  patented  23  January 
1996.//  Patent  5.487.981;  APPARATUS 


FOR  AND  METHOD  OF  DETECTING/ 
IDENTIFYING  MICROBL\L 
CONTAMINATION  IN  ULTRA-PURE 
WATER  SYSTEMS;  filed  30  July  1993, 
patented  30  January  1996.//  Patent 
5,488.076:  WATER  ABLATIVE 
COATING  FOR  DRAG  REDUCTION 
APPUCATIONS;  filed  8  August  1973; 
patented  30  January  1996.//  Patent 
5.488.278:  LOAD  LIMIT  SYSTEM  FOR 
MECHANICAL  LINEAR  ACTUATOR; 
filed  23  September  1994;  patented  30 
January  1996.//  Patent  5,488.475: 
ACTIVE  FIBER  CAVITY  STRAIN 

SENSOR  wrm  temperature 

INDEPENDENCE;  filed  31  March  1994; 
patented  30  January  1996.//  Patent 
5.488.919:  CANTED  RUDDER  SYSTEM 
FOR  PITCH  ROLL  AND  STEERING 
CONTROL;  filed  20  June  1995;  patented 
6  February  1996.//  Patent  5,489,132: 
SAFETY  LATCH;  filed  30  September 
1994;  patented  6  February  1996.// 
Patent  5,489,200:  COMPRESS/MELT 
PROCESSOR  FOR  CONTAMINATED 
PLASTIC  WASTE;  filed  29  November 
1994;  patented  6  February  1996.// 
Patent  5,490,517:  OCCUPANT  REACH 
AND  MOBILITY  APPARATUS;  filed  12 
April  1994;  patented  13  February  1996/ 
/  Patent  5.490.973:  PULSED  CORONA 
REACTOR  SYSTEM  FOR  ABATEMENT 
OF  POLLUTION  BY  HAZARDOUS 
AGENTS;  filed  23  May  1994;  patented 
13  February  1996.//  Patent  5,491,185: 
EPOXY  SELF-PRIMING  TOPCOATS: 
filed  7  March  1994;  patented  13 
February  1996.//  Patent  5,491,335: 
FIBER  OPTIC  TRANSDUCER  WITH 
FLUID  COUPLING  MEANS  BETWEEN 
OPTICAL  HBER  AND  TRANSDUCTION 
MATERIAL;  filed  31  August  1994; 
patented  13  February  1996.//  Patent 
5.491.487:  SLAVED  GRAM  SCHMIDT 
ADAPTIVE  NOISE  CANCELLATION 
METHOD  AND  APPARATUS;  filed  30 
May  1991;  patented  13  February  1996./ 
/  Patent  5.491.579:  BROADBAND 
THERMAL  OPTICAL  LIMITER  FOR 
THE  PROTECTION  OF  EYES  AND 
SENSORS;  filed  31  May  1994;  patented 
13  February  1996.//  Patent  5.491,716: 
WEIGHT- VALUE  CONTROLLED 
ADAPTIVE  PROCESSOR  FOR  SPREAD 
SPECTRUM  RECEIVER;  filed  18  June 
1990;  patented  13  February  1996.// 
Patent  5,493,273:  SYSTEM  FOR 
DETECTING  PERTURBATIONS  IN  AN 
ENVIRONMENT  USING  TEMPORAL 
SENSOR  DATA;  filed  28  September 
1993;  patented  20  February  1996.// 
Patent  5,493,445:  LASER  TEXTURED 
SURFACE  ABSORBER  AND  EMITTER; 
filed  13  July  1994;  patented  20  February 
1996.//  Patent  5,493,540:  SYSTEM  FOR 
ESTIMATING  FAR-FIELD  ACOUSTIC 
TONALS;  filed  30  June  1994;  patented 
20  February  1996.//  Patent  5,493,993: 


DECOY;  filed  23  January  1995;  patented 
27  February  1996.//  Patent  5.494.240; 
VEHICLE  RECOVERY  DEVICE  FOR  USE 
BY  HELICOPTER;  filed  7  October  1994; 
patented  27  February  1996.//  Patent 
5,494,468:  FLIPPER  ENERGY  SOURCE; 
filed  25  January  1995;  patented  27 
February  1996.//  Patent  '.494.469: 
INFLATABLE  LIFE  VEST;  filed  30 
September  1994;  patented  27  February 
1996.//  Patent  5.494,617:  METHOD  OF 
INDUCING  PIEZOELECTRIC 
PROPERTIES  IN  POLYMERS;  filed  16 
May  1994;  patented  27  February  1996./ 
/  Patent  5.494.634:  MODIFIED  CARBON 
FOR  IMPROVED  CORROSION 
RESISTANCE;  filed  15  January  1993; 
patented  27  February  1996.//  Patent 
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SUBSURFACE  FISSIONABLE 
NUCLELAlR  cont.\mination 
THROUGH  THE  APPLICATION  OF 
PHOTONUCLEAR  TECHNIQUES;  filed 
6  October  1994;  patented  27  February 
1996.//  Patent  5,495,366;  APPARATUS 
AND  METHOD  FOR  ELIMINATING 
POLARIZATION  SENSITIVITY  IN 
TRANSDUCERS:  filed  3  May  1993; 
patented  27  Februarv  1996.//  Patent 
5,495,416:  AUDIO  INFORMATION 
.\PPARATUS  FOR  PROVIDING 
POSITION  INFORMATION;  filed  7 
November  1994;  patented  27  February 
1996.//  Patent  5.495,496;  METHOD 
AND  APPARATUS  FOR  SUPPRESSING 
LINEAR  AMPLITUDE  INTERFERENCE 
FROM  BANDSPREAD 
COMMUNICATION  SIGNALS;  filed  26 
September  1991;  patented  27  February 
1996.//  Patent  5,495,497:  METHOD 
AND  APPARATUS  FOR  SUPPRESSING 
INTERFERENCE  FROM  BANDSPREAD 
COMMUNICATION  SIGNALS;  filed  25 
September  1991;  patented  27  February 
1996.//  Patent  5,496,700:  OPTICAL 
IMMUNOASSAY  FOR  MICROBIAL 
ANALYTES  USING  NON-SPECIFIC 
DYES;  filed  6  August  1993;  patented  5 
March  1996.//  Patent  5,497.000: 
METHOD  OF  ELECTROCHEMICAL 
DETECTION/IDENTIFICATION  OF 
SINGLE  ORGANIC  MOLECULES  USING 
SCANNING  TUNNELING 
MICROSCOPY;  filed  27  January  1994; 
patented  5  March  1996.//  Patent 
5,497,053:  MICRO-ELECTRON 
DEFLECTOR;  filed  15  November  1993; 
patented  5  March  1996.//  Patent 
5,497,487:  MERGE,  COMMIT 
RECOVERY  PROTOCOL  FOR  REAL- 
TIME DATABASE  MANAGEMENT 
SYSTEMS;  filed  28  April  1994;  patented 
5  March  1996.//  Patent  5,497,614: 
EXTERNAL  COMBUSTION  ENGINE 
HAVING  AN  ASYMMETRICAL  CAM 
AND  METHOD  OF  OPERATION;  filed 
30  November  1994;  patented  12  March 
1996.//  Patent  5,499,255:  COAXLAL 
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HYBRID  WIGGLER;  filed  12  July  1994; 
patented  12  March  1996.//  Patent 
5.499,314;  SHOCK  RESISTANT  OPTIC 
FIBER  ROTARY  SPLICE  HOLDING 
DEVICE;  filed  22  November  1994; 
patented  12  March  1996.//  Patent 
1,499,399:  TWO-DIMENSIONAL 
KERNEL  ADAPTIVE  INTERFERENCE 
SUPPRESSION  SYSTEM;  filed  29  May 
1991;  patented  12  Mart:h  1996.//  Patent 
5.499,919:  AIRCRAFT  CONTROL 
LEVER  SIMULATOR;  filed  4  October 
1993;  patented  19  March  1996.//  Patent 
5,502,345:  UNITARY  TRANSDUCER 
WITH  VARIABLE  RESISTIVITY;  filed 
29  August  1994;  patented  26  March 
1996.//  Patent  5,502,448  METHOD 
AND  MEANS  FOR  SHORT  PULSE 
INTERFERENCE  REJECTION:  filed  .10 
August  1977;  patented  26  March  1996./ 
/  Patent  5,502.449:  GROUND  UNIT  FOR 
THE  DETECTION,  IDENTIFICATION. 
AND  DIRECTION  DETERMINATION 
OF  A  M.\RKER  BEACON;  filed  23 
Mart;h  1994;  patented  26  March  1996./ 
/  Patent  5  504.770:  UQUID  METAL 
CONFINKMENT  CYLINDER  FOR 
OPTIC.'XL  DISC  HARGE  DEVICES;  filed 
27  December  1993;  patented  2  April 
1996.//  Patent  5,506,415:  METHOD 
AND  APPARATUS  FOR  COUNTING 
PHOTONS  IN  A  SINGLE-MODE. 
COHERENT  MICROWAVE  FIELD;  filed 
20  December  1994;  patented  9  April 
1996.//  Patent  5,506,812:  TOROIDAL 
VOLUME  SEARCH  SONAR;  filed  30 
June  1993;  patented  9  April  1996.// 
Patent  5,506,817:  ENHANCED 
ADAPTIVE  STATISTICAL  FILTER 
PROVIDING  SPARSE  DATA 
STOCHASTIC  MENSURATION  FOR 
RESIDUAL  ERRORS  TO  IMPROVE 
PERFORMANCE  FOR  TARGET 
MOTION  ANALYSIS  NOISE 
DISCRIMINATION;  filed  25  May  1995; 
patented  9  April  1996.//  Patent 
5,508,1 16:  METAL  MATRD( 
COMPOSITE  REINFORCED  WITH 
SHAPE  MEMORY  ALLOY;  filed  28 
April  1995;  patented  16  April  1996.// 
Patent  5,509,294:  APPARATUS  FOR 
DETERMINING  AMOUNT  OF  GASES 
DISSOLVED  IN  LIQUIDS;  filed  4  April 
1995;  patented  23  April  1996.//  Patent 
5.509,459:  PRESSURE  CAST  ALUMINA 
TILE  REINFORCED  ALUMINUM 
ALLOY  ARMOR  AND  PROCESS  FOR 
PRODUCING  THE  SAME;  filed  28 
September  1994;  patented  23  April 
1996.//  Patent  5,509,621:  MECHANISM 
FOR  HIGH  SPEED  LINEAR  PAYOUT 
OF  MONO-FILAMENT  STRAND;  filed 
16  March  1993;  patented  23  April  1996./ 
/  Patent  5,513,032:  ACTIVELY  PUMPED 
FARADAY  OPTICAL  FILTER;  filed  3 
May  1995;  patented  30  April  1996.// 
Patent  application  08/491.693: 
ORTHOGONAL  SHEAR  STRESS 


MEASUREMENT  PROBE  ASSEMBLY 
FOR  BOUNDARY  LAYER  FLOW;  filed 
19  June  1995.//  Patent  application  08/ 
497,708:  FREEZE  DRIED  RED  BLOOD 
CELLS  AND  PLATELETS;  filed  30  June 
1995.//  Patent  application  08/499.244: 
PROCESS  FOR  TREATING  BY 
PRODUCTS  OF  LITHIUM/SULFUR 
HEXAFLUORIDE;  filed  7  July  1993.// 
Patent  application  08/511.341:  DUAL 
WAVELENGTH  SURGICAL  LASER 
SYSTEM;  filed  4  August  1995.//  Patent 
application  08/511.494:  FIBER  OPTIC 
HOLDER;  filed  11  July  1995.//  Patent 
application  08/514.570:  COMBINATION 
PIN  FOR  ATTACHING  TRIGGER 
ASSEMBLY  AND  SAFING  SMALL 
ARM;  filed  14  August  1995.//  Patent 
application  08/514,576:  SINGLE 
SPRING  BOLT  LOCK  AND  CARTRIDGE 
EJECTOR;  filed  14  August  1995.//  Patent 
application  08/514.884:  BREECH  BOLT 
AND  LOCK  ASSEMBLY;  filed  14 
August  1995.//  Patent  application  08/ 
523.528:  HIGH  TEMPERATURE 
EPOXY-PHTHALONITRn.E  BLENDS; 
filed  1  September  1995 
POR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson.  Staff  Patent  Attorney. 
Office  of  Naval  Research  (Code  OOCC), 
Arlington,  Virginia  22217-5660, 
Telephone  (703) 696-4001. 

Dated:  July  30, 1996. 
M.A.  Waters, 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 

Officer. 

(PR  Doc.  96-20238  Filed  »-07-96;  8:45  ami 

BIUJNQ  CODE  3810-FF-P 


Notice  of  Open  Meeting,  Secretary  o* 
the  Navy  s  Advisory  .Subcommmee  on 
Naval  History 

summary:  Pursuant  to  the  provisions  of 
ttie  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Secretary  of  the  Navy's 
Advisory  Subcommittee  on  Naval 
History,  a  subcommittee  of  the 
Department  of  Defense  Historical 
Advisory  Committee,  will  meet  from 
0800-1600  on  September  26  and 
September  27, 1996  in  Building  1  of  the 
Naval  Historical  Center,  Washington 
Navy  Yard,  Washington,  DC.  The 
meeting  will  be  open  to  the  public. 
The  purpose  of  the  meeting  is  to 
review  naval  historical  activities  since 
the  last  meeting  of  the  Advisory 
Subcommittee  on  Naval  History  on  21 
and  22  September  1995,  and  to  make 
comments  and  recommendations  on 
these  activities  to  the  Secretary  of  the 
Navy. 

FOR  FURTHER  INFORMATION:  Write  to  the 
Director  of  Naval  Hi.story,  901  M.  Street, 
SE.  Bldg  57,  WNY,  Washington,  DC 


20374-5060,  or  call  Dr.  William  S. 
Dudley  at  (202)  433-2210. 

Dated:  July  29. 1996. 
M.A.  Waters, 

LCDR.  fAGC.  USN,  Federal  Register  Liaison 

Officer. 

IFR  Doc.  96-20236  Filed  8-7-96;  8:45  ami 

BHJJNQ  COM  »10-«F-P 


DEPAR"!'MENT  OF  ENERGY 

Environmental  Management  Site- 
Specitic  Advisory  Boartj  Kirtiand  Area 
Office  (Sandia) 

agemcy:  Ueparlment  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtiand  Area 
Office  (Sandia). 

DATES:  Wednesday,  August  21, 1996: 
6:50  pm-9:30  pm  (Mountain  Standard 
Time). 

ADDRESS:  Indian  Pueblo  Cultural  Center, 
2401  12th  St.  NW.,  Albuquerque,  NM. 
FOR  FURTHER  INFORMATION  COKTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtiand  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185 (505) 845-4094. 

SUPPLEMENTARY  INFORMATIOII: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

6:50  pm    Public  Comment  Period 

7:00  pm    Approval  of  Agenda 

7:05  pm    Approval  of  6/19/96  Minutes 

7:10  pm    Chairs  Report 

7:15  pm    Future  Land  Use:  Management 

Area  7  Report/Presentation/Discussion 
7:45  pm    Nominating  Conmiittee  Report: 

Slate/Nominees  for  Executive  Office 
8:00  pm    Bylaws  Committee  Report 
8:05  pm    Public  Involvement  Committee 

Report 
8:10  pm     Break 
8:20  pm    Self  Evaluation— Approval  of 

Goals  and  Work  Plan 
9:05  pm    New/Other  Business 
9:30  pm    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  August  21.  1996. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
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contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above. 

Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
washing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20535  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office.  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  calling 
(505) 845-4094. 

Issued  at  Washington,  DC  on  August  5, 
1996. 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee  , 
Management  Officer. 

IFR  Doc.  96-20211  Filed  &-7-96;  8:45  ami 
BILUNO  CODE  64S(M)1-P 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Notice  of  Intent  To  Solicit  National 
Industrial  Competitiveness  Through 
Energy,  Environment  and  Economics 
(NICE  ')  Grants 

agency:  The  Department  of  Energy, 

iLXJEi. 

ACTION:  Notice  of  Intent  To  Issue  a 

Solicitation. 

SUMMARY:  The  Office  of  Industrial 
lechnologies  of  the  Department  of 
Energy  is  funding  a  State  Grant  Program 
entitled  National  Industrial 
Competitiveness  through  Energy, 
Environment  and  Economics  (NICE'). 
The  goals  of  the  NICE '  Program  are  to 
improve  energy  efficiency,  promote 
cleaner  production,  and  to  improve 
competitiveness  in  industry.  The  intent 
of  the  NICE '  program  is  to  fund  projects 
that  have  completed  the  research  and 
development  stage  and  are  ready  to 
demonstrate  a  fully  integrated 
commercial  unit.  Some  industrial 
technologies  that  the  NICE '  project  has 
funded  follow:  SO3  Cleaning  Process  in 
the  Manufacture  of  Semiconductors; 
Innovative  Design  of  a  Brick  Kiln  Using 
Low  Thermal  Mass  Technology; 


Continuously  Reform  Electroless  Nickel 
Plating  Solutions;  Recovery  and  Reuse 
of  Water- Washed  Overspray  Paint;  and 
HCl  Acid  Recovery  System.  For  the  past 
five  years  the  NICE '  program  has 
offered  64  grants  (approximately  $20.9 
million)  to  fund  innovative  industrial 
technologies. 

DATES:  The  solicitation  will  be  available 
September  3, 1996.  Applications  must 
be  received  by  January  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Johnson  and/or  Doug  Hooker  at  the 
U.S.  Department  of  Energy  Golden  Field 
Office,  1617  Cole  Boulevard.  Golden, 
Colorado  80401,  (303)  275-^716  for 
referral  to  appropriate  DOE  Regional 
Support  Office  or  State  Agency. 
SUPPLEMENTARY  INFORMATION:  hi  1996 
the  I>epartment  of  Energy  offered  $6.1 
milhon  in  grants  to  17  U.S.  companies 
in  14  states. 

Availability  of  Fund  in  FY  1997 

With  this  publication,  DOE  is 
announcing  the  availabifity  of  up  to  $5 
milUon  dollars  in  grant/cooperative 
agreement  funds  for  fiscal  year  1997. 
The  awards  will  be  made  though  a 
competitive  process.  In  response  to  the 
sohcitation,  a  State  agency  may  include 
up  to  10  percent,  not  to  exceed  $25,000 
per  project,  for  State  agency  program 
support.  Size  of  grants  including  State 
agency  program  support  may  range  up 
to  $425,000.  Projects  may  cover  a  period 
of  up  to  3  years. 

Restricted  Eligibility 

Eligible  applicants  for  purposes  of 
funding  under  the  program  include  any 
authorized  agency  of  the  50  States,  the 
District  of  Colimibia,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States.  For  convenience,  the 
term  State  in  this  notice  refers  to  all 
eligible  State  agency  applicants.  Local 
governments.  State  and  private 
universities,  private  non-profits,  private 
businesses  and  individuals,  who  are  not 
eligible  as  direct  applicants,  must  work 
with  the  appropriate  State  agencies  in 
developing  projects  and  forming 
participation  arrangements.  DOE 
strongly  encourages  and  requires  these 
types  of  cooperative  arrangements  in 
support  of  program  goals.  The  Catalog  of 
Federal  Domestic  Assistance  number 
assigned  to  this  program  is  81.105.  Up 
to  $5  milUon  in  Federal  funds  will  be 
made  available  by  DOE  for  this  effort. 
Cost  sharing  is  required  by  all 
participants.  The  Federal  Government 
will  provide  up  to  45  percent  of  the 
funds  for  the  project.  The  remaining 
funds  must  be  provided  by  the  efigible 
applicants  and/or  cooperating  project 


participants.  Cost  sharing,  by  industry/ 
State  partners,  beyond  the  55  percent 
required  match  is  desirable.  In  addition 
to  direct  financial  contribution:.,  cost 
sharing  can  include  beneficial  services 
or  items,  such  as  manpower  equipment, 
consultants,  and  computer  time  that  are 
allowable  in  accordance  with  applicable 
cost  principles.  The  inclusion  of 
Industrial  partners  is  required  for  a 
proposal  to  be  considered  responsive  to 
the  solicitation  to  be  eligible  for  grant 
consideration.  A  State  agency 
application  signed  by  an  authorized 
State  official  is  required  for  a  proposal 
to  be  responsive. 

Evaluation  Criteria 

The  first  tier,  administrative  review 
will  occur  at  the  appropriate  DOE 
Regional  Support  Office.  Applications 
will  receive  technical  and  final 
evaluation  review  by  a  panel  comprised 
of  members  representing  DOE's  Office  of 
Energy  Efficiency  and  Renewable 
Energy.  More  detailed  information  is 
available  from  the  U.S.  Department  of 
Energy  Golden  Field  Office  at  303/275- 
4716.  DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any,  all,  or  none  of  the 
proposals  submitted  in  response  to  this 
notice. 

Issued  in  Golden,  Colorado,  on  July  29, 
1996 

John  VV.  Meeker. 

Chief.  Procurement,  GO. 

(FR  Doc.  96-20210  Filed  8-7-96;  8:45  am) 

BIUING  CODE  S450-01-P 


Federal  Energy  Regulatory 
Confimission 


[Docket  No.  ER95-«25-O02,  et  al.J 

Cincinnati  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

July  31, 1996 

Take  notice  that  the  foUovdng  filings 
have  been  made  with  the  Commission: 

1.  Cincinnati  Gas  &  Electric  Company 

[Docket  No.  ER95-625-002I 

Take  notice  that  on  July  22,  1996, 
Cincinnati  Gas  &  Electric  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 
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z   R  I   i  Jahnke  &  Associates.  Cenergy, 
Inc.,  Electrade  Corporation  ^UC  Power 
Marketing,  Inc.,  AIG  Tradi  v, 
Corporation,  Proven  Alternatives,  and 
Delhi  Gas  Pipeline  Corporation 

[Docket  Nos.  ER94-1352-008.  ER94-1402- 
009,  ER94-1478-008,  ER94-1538-O07, 
ER94-1691-010.  ER95-i73-005,  and  ER95- 
940-005  (not  consolidated)) 
•    Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Pubhc 
Reference  Room: 

On  July  26, 1996.  R.J.  Dahnke  & 
Associates  filed  certain  information  as 
required  by  the  Commission's  August 
10, 1994,  order  in  Docket  No.  ER94- 
1352-000. 

On  July  25, 1996.  Cenergy,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  December  7,  1994,  order 
in  Docket  No.  ER94-1402-000. 

On  July  26, 1996,  Electrade  Inc.  filed 
certain  information  as  required  by  the 
Commission's  August  25, 1994,  order  in 
Docket  No.  ER94-147&-000. 

On  July  23, 1996.  EDC  Marketing,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  September  14, 1994, 
order  in  Docket  No.  ER94-1538-O00. 

On  July  26, 1996,  AIG  Trading 
Corporation  filed  certain  information  as 
required  by  the  Commission's  January 
19,  1995,  order  in  Docket  No.  ER94- 
1691-000. 

On  July  17, 1996.  Proven  Alternatives 
filed  certain  information  as  required  by 
the  Commission's  March  29.  1995.  order 
in  Docket  No.  ER95-473-000. 

On  July  25. 1996,  Delhi  Gas  Pipeline 
Corporation  filed  certain  information  as 
required  by  the  Commission's  Jime  1, 
1995,  order  in  Docket  No.  ER95-940- 
000. 

3.  Kohler  Company,  Premier 
Enterprises,  Inc.,  Premier  Enterprises, 
Inc.,  Proler  Power  Marketing,  Inc., 
Industrial  Energy  Applications,  Inc., 
PennUnion  Energy  Services,  L.L.C.,  and 
ConAgra  Energy  Services,  Inc. 

(Docket  Nos.  ER95-101S-O01.  ER95~1123- 
002,  ER95-1 123-003,  ER95-1433-O03  ER§5- 
1465-003,  ER95-151 1-002,  and  ER95-1751- 
003  (not  consolidated)) 

Take  notice  that  the  foUowring 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  29. 1996.  Kohler  Company 
filed  certain  information  as  required  by 
the  Commission's  August  4, 1995.  order 
in  Docket  No.  ER95-1018-000. 

On  July  23. 1996,  Premier  Enterprises, 
Inc.  filed  certain  information  as  required 


by  the  Commission's  August  7, 1995, 
order  in  Docket  No.  ER95-1 123-000. 

On  July  23, 1996,  Premier  Enterprises, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  August  7, 1995, 
order  in  Docket  No.  ER95-1 123-000. 

On  July  25, 1996,  Proler  Marketing, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  October  16, 1995, 
order  in  Docket  No.  ER95-1433-000. 

On  July  26, 1996,  Industrial  Energy 
Applications,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  28, 1995, 
order  in  Docket  No.  ER95-1465-000. 

On  July  25, 1996,  PennUnion  Energy 
Services,  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
September  11, 1995,  order  in  Docket  No. 
ER95-1 51 1-000. 

On  July  26, 1996,  ConAgra  Energy 
Ser\'ices,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  23, 1995,  order  in  Docket  No. 
ER95-1 751-000. 

4.  Coral  Power,  L.L.C.,  Paragon  Gas 
Marketing,  Heath  Petra  Resources,  Inc., 
Quantum  Energy  Resources,  Inc.,  WPS 
Power  Development,  Inc.,  and  Alliance 
Power  Marketing,  Inc. 

(Docket  Nos.  ER96-25-003,  ER96-380-003, 
ER96-381-003,  ER96-947-002,  ER96-1088- 
004,  and  ER96-1818-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  PubUc 
Reference  Room: 

On  July  29, 1996,  Coral  Power,  L.L.C 
filed  certain  information  as  required  by 
the  Commission's  December  6, 1995, 
order  in  Docket  No.  ER96-25-O00. 

On  July  23, 1996,  Paragon  Gas 
Marketing  filed  certain  information  as 
required  by  the  Commission's  December 
20,  1995,  order  in  Docket  No.  ER96- 
380-000. 

On  July  23, 1996,  Heath  Petra 
Resources,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  20, 1995,  order  in  Docket  No. 
ER9fr-381-000. 

On  July  17, 1996,  Quantum  Energy 
Resources,  Inc.  filed  certain  information 
as  required  by  the  Commission's  March 
5, 1996,  order  in  Docket  No.  ER96-947- 
000. 

On  July  26, 1996,  WPS  Power 
Development,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  16, 1P96.  order  in 
Docket  No.  ER96-1 088-000. 

On  July  24, 1996,  Alliance  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  Jime 
17, 1996,  order  in  Docket  No.  ER96- 
1818-000. 


5.  Northwest  Powt     ^!  a  keting 
Company,  L.L.C. 

(Docket  No.  ER96-68S-0011 

Take  notice  that  on  July  24.  1996. 
Northwest  Power  Marketing  Company, 
L.L.C.  tendered  for  filing  its  Rate 
Schedule  FERC  No.  1  and  Code  of 
Conduct  Regeirding  the  Relationship 
between  Kansas  City  Power  &  Light 
Company  and  Northwest  Power 
Marketing  Company,  L.L.C.  This  filing 
was  made  in  compliance  with  the 
Commissions  Order  of  June  13. 1996.  in 
this  docket. 

Comment  date:  August  14. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

(Docket  No.  ER96- 1600-001] 
Take  notice  that  on  July  2. 1996. 

Portland  General  Electric  Company 

submitted  a  compliance  filing  in  this 

docket. 
Comment  date:  August  14. 1996.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  EnergyZ,  Inc. 

[Docket  No.  ER96-2361-000) 

Take  notice  that  on  July  10, 1996, 
Energy 2,  Inc.  tendered  for  fiUng  an 
application  for  Waivers,  Blanket 
Approvals,  and  Order  Approving  Rate 
Schedule. 

8.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER96-2522-O00] 

Take  notice  that  on  July  25,  1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
Relocation  Agreement  between  NSP  and 
the  City  of  Delano  (City).  NSP  files  this 
agreement  on  behalf  of  the  City  and 
itself. 

The  Relocation  Agreement  provides 
for  relocating  the  City's  connection  to 
NSP's  transmission  system  for  the 
benefit  of  the  City.  NSP  requests  the 
Commission  waive  its  Part  35  notice 
requirements  and  accept  this  Agreement 
for  filing  effective  July  26, 1996. 

Comment  date:  August  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Energy  Services,  Inc. 

[Docket  No.  ER96-2523-O001 
Take  notice  that  on  July  25, 1996, 

Northeast  Energy  Services.  Inc.  tendered 

for  filing  an  Application  for  Acceptance 

of  Initial  Rate  Schedule.  Waivers,  and 

Blanket  Authority. 
Comment  date:  August  13, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 
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9.  Symmetry  Device  Research,  Inc. 

(Docket  No.  ER96-2524-0001 

Take  notice  that  on  July  25,  1996, 
Symmetry  Device  Research,  Inc. 
tendered  for  filing  an  Application  for 
Blanket  Authorizations,  Certain 
Waivers,  And  Order  Approving  Rate 
Schedule. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Plum  Street  Energy  .Vlari^eting,  Inc. 

(Docket  No.  ER96-2525-0001 

Take  notice  that  on  July  25, 1996, 

Plum  Street  Energy  Marketing,  Inc. 
(PSEM).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
Rate  Schedule  No.  I,  which  permits 
PSEM  to  make  wholesale  power  sales  at 
market -based  rates. 

Comment  date:  August  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER96-2526-O001 

Take  notice  that  on  July  26, 1996, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  a  Notice  of 
Tennination  of  the  Rio  Grande  Project 
Intercormection  Agreement  between  El 
Paso  Electric  Company  (EPE),  Plains 
Electric  Generation  and  Transmission 
Cooperative,  Inc.  (Plains),  Texas-New 
Mexico  Power  Company  (TNP),  Western 
Area  Power  Administration  (Western), 
and  PNM,  dated  October  2,  1969. 
Termination  of  the  Rio  Grande  Project 
Interconnection  Agreement  is  to  be 
effective  as  of  May  7,  1996.  PNM 
requests  waiver  of  the  applicable  notice 
requirements. 

Copies  of  the  Notice  of  Termination 
have  been  served  upon  EPE,  Plains, 
TNP,  Western,  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  August  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 

Ck)mpanv 

(Docket  No.  ER96-2527-0O0) 

Take  notice  that  on  July  26,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Eiut)n  Power 
Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  August  14.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9&-2S28-0001 

Take  notice  that  on  July  26, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Western  Power 
Services,  Inc.  under  Rate  GSS. 

Comment  date:  August  14, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Interstate  Power  Company 

[Docket  No.  ER96-2529-000] 

Take  notice  that  on  July  26, 1996, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Dairyland  Power  Cooperative 
(Dalryland).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
non-firm  point-to-point  transmission 
service  to  Dairyland. 

Comment  date:  August  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Interstate  Power  Company 

(Docket  No.  ER9&-253Q-OOOJ 

Take  notice  that  on  July  26,  1996, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Illinois  Power  Company  (IP).  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  EP. 

Comment  date:  August  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER96-2531-O001 

Take  notice  that  on  July  26,  1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Construction  Agreement  (Agreement) 
dated  May  21,  1996,  between  NSP  and 
the  City  of  New  Uhn  (New  Uhn).  NSP 
files  this  Agreement  and  Amendment 
No.  1  to  the  Agreement  on  behalf  of 
New  Ulm  and  itself. 

The  Agreement  provides  for  relay  and 
wiring  work  by  NSP  for  the  benefit  of 
New  Uhn.  The  Amendment  No.  1  to  the 
Agreement  provides  for  additional 
wiring  work  at  an  additional  location  by 
NSP  for  the  benefit  of  New  Uhn.  NSP 
requests  the  Conunission  waive  its  Part 
35  notice  requirements  and  accept  this 
Agreement  and  the  Amendment  No.  1 
for  filing  effective  July  29, 1996. 

Comment  date:  August  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-2532-0001 

Take  notice  that  on  July  26,  1996, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  divisfon, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10.  with  /power.. The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  Missouri  Public 
Service  to  /power  pursuant  to  the  tariff, 
and  for  the  sale  of  capacity  and  energy 
by  /power  to  Missouri  Public  Service 
pursuant  to  Jpower's  Rate  Schedule  No. 
1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  /power. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  .August  14,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-2533-000] 

Take  notice  that  on  July  26, 1996, 
UtiliCorp  United  Inc..  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
.Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Ipower.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  WestPlains 
Energy-Kansas  to  /power  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Jpower  to  WestPlains  Energy- 
Kansas  pursuant  to  /power's  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  /power. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  August  14.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PacifiCorp 

(Docket  No.  ER96-2  5  34-000) 

Take  notice  that  on  July  26,  1996, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
various  Service  Agreements  with 
customers  under,  PacifiCorp's  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  3,  Service  Schedule  PPL-3. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
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Administration  Department's  Bulletin 
Board  System  through  a  personal 
commiter  hv  oallinp  f.SOS^  46^V-€122 
I9b00  oaua,  8  Dits,  no  parity,  1  stop  bit). 

Comment  date:  August  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER96-2535-0001 

Take  notice  that  on  July  26. 1996. 
Central  Vermont  PubUc  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
LG&E  Power  under  its  FERC  Electric 
Tariff  No.  5.  The  tariff  provides  for  the 
sale  by  Central  Vermont  of  power  and 
energy  at  or  below  Central  Vermont's 
fully  allocated  costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  July  30. 1996. 

Comment  date:  August  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Entergy  Services,  Inc. 

[Docket  No.  ER96-2 5 36-000) 

Take  notice  that  on  July  26, 1996. 
Entergy  Services,  Inc.  (Entergy 
Services),  submitted  for  filing  the  First 
.Amendment  to  the  Interchange 
.Agreement  between  the  City  of 
Tallahassee,  Florida  and  Entergy 
Arkansas,  Inc.  (formerly  Arkansas 
Power  &  Light  Company),  Entergy  Gulf 
States,  Inc.  (formerly  Gulf  States 
Utilities  Company),  Entergy  Louisiana, 
Inc.  (formerly  Louisiana  Power  k  Light 
Company),  Entergy  Mississippi,  Inc. 
(formerly  Mississippi  Power  &  Light 
Company).  Entergy  New  Orleans.  Inc. 
(formerly  New  Orleans  Public  Service 
Inc.),  and  Entergy  Services,  Inc.  Entergy 
Services  requests  a  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  regulations  to 
permit  the  First  Amendment  to  become 
effective  concurrent  with  the  effective 
date  of  the  Interchange  Agreement. 

Comment  date;  August  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Entergy  Services,  Inc. 

[Docket  No.  ER96-2537-O00) 

Take  notice  that  on  July  26, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  submitted  for  fiUng  the  First 
Amendment  to  the  Interchange 
Agreement  between  City  Water  and 
Light  Plant  of  the  City  of  Jonesboro, 
Arkansas  and  Energy  Arkansas.  Inc. 
(formerly  Arkansas  Power  &  Light 
Company).  Entergy  Gulf  States,  Inc. 
(formerly  Gulf  States  UtiUties 


Company).  Bitergy  Louisiana,  Inc. 
(formerly  Louisiana  Power  &  Light 
Companv).  Entergy  Mississippi.  Inc. 
(formerly  Mississippi  Power  &  Light 
Company).  Entergy  New  Orleans.  Inc. 
(formerly  New  Orleans  Public  Service 
Inc.),  and  Entergy  Services,  Inc.  Entergy 
Services  requests  a  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  regulations  to 
permit  the  First  Amendment  to  become 
effective  conciurent  with  the  effective 
date  of  the  Interchange  Agreement. 

Comment  date:  August  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Sandia  Energy  Resources  Company 

[Docket  No.  ER96-2538-O00J 

Take  notice  that  on  July  26, 1996, 
Sandia  Energy  Resources  Company 
(SERC),  petitioned  the  Commission  for 
(1)  blanket  authorization  to  sell 
electricity  at  market-based  rates;  (2)  a 
disclaimer  of  jurisdiction  over  SERC's 
power  brokering  activities;  (3) 
acceptance  of  SERV's  Rate  Schedule 
FERC  No.  1;  (4)  waiver  of  certain 
Commission  Regulations:  and  (5)  such 
other  waivers  and  authorizations  as 
have  been  granted  to  other  power 
marketers,  all  as  more  fully  set  forth  in 
SERC's  petition  on  file  with  the 
Commission. 

SERC  states  that  it  intends  to  engage 
in  electric  power  transactions  as  a 
broker  and  as  a  marketer.  In  transactions 
where  SERC  acts  as  a  marketer,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  purchasing  parties. 

Comment  date:  August  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Great  Bay  Power  Corporation 

(Docket  No.  ER96-2539-O00J 

Take  notice  that  on  July  26. 1996, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  two  service 
agreements  between  Fitchburg  Gas  & 
Electric  Light  Co.  and  Great  Bay  and 
UNITIL  Power  Corp.  and  Great  Bay  for 
service  imder  Great  Bay's  revised  Tariff 
for  Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17. 1996.  inDocket  No.  ER96- 
726-000.  The  service  agreements  are 
proposed  to  be  effective  July  22. 1996. 
Comment  date:  August  14, 1996,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PECO  Energy  Company 

(Docket  No.  ER96-254O-O001 

Take  notice  that  on  July  29, 1996. 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  18, 1996 


with  Tennessee  Valley  Authority  (TV A) 
under  PECO's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  4  (Tariff)  The 
Service  Agreement  ados  TV  A  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  18, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  TVA  and  to  the 
Pennsylvania  PubUc  Utihty 
Commission. 

Comment  date:  August  14. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PECO  Energy  Company 

[Docket  No.  ER96-2541-000J 

Take  notice  that  on  July  29, 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  24, 1996, 
with  Commonwealth  Edison  Company 
(ComEd)  under  PECO's  FERC  Electric 
Tariff,  First  Revised  Voliune  No.  4 
(Tariff).  The  Service  Agreement  adds 
ComEd  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  24, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ComEd  and  to  the 
Pennsylvania  PubUc  Utihty 
Commission. 

Comment  date:  August  14.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Central  Illinois  Public  Service 
Company 

[Docket  No.  OA96-215-O001 

Take  notice  that  on  July  18.  1996. 
Central  Illinois  PubUc  Service  Company 
tendered  for  fiUng  a  request  for 
extension  of  time  to  comply  with 
unbundUng  requirements  of  code  of 
conduct  pending  completion  of  Ameren 
Merger. 

Comment  date:  August  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Consolidated  Water  Power 
Company 

[Docket  No.  OA96-2 17-000) 

Take  notice  that  on  July  24, 1996, 
Consolidated  Water  Power  Company 
pursuant  to  Order  Nos.  888  and  889 
tendered  for  filing  a  request  for  waiver 
of  Part  37  and  Section  35.28  of  the 
Commission's  Regulations. 

Comment  date:  August  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  df  this  notice. 

29.  Energy2,  Inc. 

[Docket  No.  ER96-2361-0001 

Take  notice  that  on  July  10, 1996, 
Energy 2,  Inc.  tendered  for  filing  an 
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application  for  Waivers,  Blanket 
Approvals,  and  Order  Approving  Rate 
Schedule. 

Comment  date.  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  38.5.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  romment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant.s  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  96-20222  Filed  B-7-96;  8:45  am] 
■LUNG  COOC  S717-01-P 


[Docket  No.  ER96-2 4 90-000.  et  al.] 

PECO  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

July  30,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PECO  Energy  Company 

[Docket  No.  ER96-2490-000i 

Take  notice  that  on  July  22,  1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  17,  1996 
with  Dayton  Power  and  Light  Company 
(Dayton  P&L)  under  PECO's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
4  (Tariffl.  The  Service  Agreement  adds 
Davton  P&L  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  17,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Dayton  P&L  and 
to  the  Pennsylvania  PubUc  Utility 
Commission. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

2.  PECO  Energy  Company 

[Docket  No.  ER96-2491-OO0J 

Take  notice  that  on  July  22, 1996, 
PECO  Energy  Company  (PECO),  filed  a 


Service  Agreement  dated  July  11, 1996 
with  Morgan  Stanley  Capital  Group,  Inc. 
(Morgan  Stanley)  under  PECO's  FERC 
Electric  Tariff  CMginai  Volume  No.  1 
(Tariff).  The.  Service  Agreement  adds 
Morgan  Stanley  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  11, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  fiUng 
have  been  supplied  to  Morgan  Stanley 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

[Docket  No.  ER96-2492-000J 

Take  notice  that  on  July  22, 1996, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  11. 1996 
with  Morgan  Stanley  Capital  Group,  Inc. 
(Morgan  Stanley)  under  PECO's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
4  (Tariff).  TheService  Agreement  adds 
Morgan  Stanley  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  11.  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  fiUng 
have  been  supplied  to  Morgan  Stanley 
and  to  the  Pennsylvania  Public  UtiUty 
Commission. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER96-2493-000] 

Take  notice  that  on  July  22,  1996, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12,  as  an  initial 
rate  schedule,  an  agreement  with  Sonat 
Power  Marketing,  Inc.  (Sonat).  The 
agreement  provides  a  mechanism 
pursiiant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  vnll  sell  to  Sonat 
and  Sonat  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  July  23, 1996,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 


NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Sonat 

Comment  date:  Augusi  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  .Midwest  Energy,  Inc. 

[Docket  No.  ER96-2494-000] 
Take  notice  that  on  July  22.  1996. 

Midwest  Energy,  Inc.  (Midwest), 

tendered  for  filing  vdth  the  Federal 

Energy  Regulatory  Commission,  a 

Service  .^gre^ment  for  Firm 

Transmission  Service  wdth  the  City  of 

Hill  City,  Kansas. 
Comment  date:  August  13, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

6.  AEP  Power  Marketing,  Inc. 

(Docket  No.  ER96-2495-000] 

Take  notice  that  on  July  23,  1996,  AEP 
Power  Marketing,  Inc.  (Applicant),  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  application  for  blanket 
authorizations  and  for  certain  waivers  of 
the  Commission's  regulations  and  its 
FERC  Electric  Rate  Schedule  No.  1. 

Applicant  has  requested  that  its  rate 
schedule  be  accepted  for  filing  and 
allowed  to  become  effective 
immediately  upon  acceptance. 
Applicant  is  not  currently  in  the 
business  of  generating,  transmitting  or 
distributing  electricity.  Applicant 
intends  to  engage  in  transactions  in 
which  it  sells  electricity  at  rates  and  on 
terms  and  conditions  that  are  negotiated 
with  the  piu-chasing  party. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

(Docket  No.  ER96-2496-O001 

Take  notice  that  on  July  22, 1996, 
Idaho  Power  Company,  tendered  for 
filing  in  accordance  with  18  CFR  Part  35 
of  the  Commission's  Rules  and 
Regulations,  a  Notice  of  Cancellation  for 
Idaho  Power's  Rate  Schedule  FERC  No. 
82,  the  Agreement  for  Purchase  and  Sale 
of  Power  and  Energy  between  The 
Montana  Power  Company  and  Idaho 
Power  Company. 

Copies  of  this  filing  were  supplied  to 
Montana  Power  Company. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 
(Docket  No.  ER96-2498-O001 

Take  notice  that  on  July  22,  1996, 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  separate 
Service  Agreements  executed  between 
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Carolina  and  the  following  Eligible 
Entities:  TfansCanada  Power 
Corporation,  PanEnergy  Power  Services, 
Inc.,  Entergy  Power  Marketing 
Corporation,  Williams  Energy  Services 
Company,  The  Toledo  Edison  Company, 
The  Cleveland  Electric  Illuminating 
Company,  Delmarva  Power  &  Light 
Company,  Southern  Energy  Marketing, 
Inc.  and  lUC,  Inc.  Service  to  each 
Ehgible  Entity  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina's  Tariff  No.  1  for  Sales  of 
Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Coir.ir.cnt  date:  August  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Cincinnati  Gas  &  Electric 

Company  PSI  Energy.  Inc. 

(Docket  No.  ER96-2 504-000) 

Take  notice  that  on  July  23,  1996,  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E)  and  PSI  Energy,  Inc. 
(PSI)(hereinafter  collectively  referred  to 
as  "Cinergy  Operating  Companies"), 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  an 
Enabling  Agreement  between  the 
Cinergy  Operating  Companies  and 
USGen  Power  Services. 

Copies  of  the  filing  were  served  on 
representatives  of  USGen  Power 
Services. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10  The  Cincinnati  Gas  &  Electric 
Company,  PSI  Energy,  Inc. 

(Docket  Nos.  ER96-2505-000  and  ER96- 
250&-OO01 

Take  notice  that  on  July  23,  1996,  The 
Cincinnati  Gas  and  Electric  Company 
(CG&E)  and  PSI  Energy,  Inc.  (PSI), 
(hereinafter  collectively  referred  to  as 
"Cinergy  Operating  Companies"), 
tendered  revisions  to  Cinergy  Operating 
Companies  Non-Firm  Power  Sales 
Standard  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  4.  Such  revisions 
would  allow  the  Cinergy  Operating 
Companies  to  make  sales  for  resale  to 
non-affiiiated  companies  at  market 
based  rates.  PSI  also  filed  a  Notice  of 
Cancellation  of  its  Rate  Schedule  FS-1 
and  Transmission  Tariff  approved  in 
Commission  Opinion  Nos.  349  and  349- 
A. 

Copies  of  the  filing  were  served  on 
customers  of  Cinergy  Operating 
Companies  Non-Firm  Power  Sales 
Standard  Tariff.  No  customers  took 
service  under  Rate  Schedule  FS-1; 


therefore,  no  additional  persons  have 
been  mailed  a  copy  of  this  filing. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER96-2507-O001 

Take  notice  that  on  July  24,  1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between 
TransCanada  Power  Corporation  and 
Virginia  Power,  dated  July  8,  1996, 
under  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  proxnde 
services  to  TransCanada  Power 
Corporation  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12  \  injinia  Electric  and  Power 
Company 

[Docket  No.  ER96-2508-OO01 

Take  notice  that  on  July  24, 1996. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  PacifiCorp 
Povk^r  Marketing,  Inc.  and  Virginia 
Power,  dated  July  8,  1996,  under  the 
Power  Sales  Tariff  to  Eligible  Purchasers 
dated  May  27,  1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  PacifiCorp 
Power  Marketing,  Inc.  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  appfrcable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
UtiUties  Commission. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER96-2 509-000) 

Take  notice  that  on  July  24. 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Vastar 


Power  Marketing.  Inc.  and  Virginia 
Power,  dated  July  1, 1996,  under  the 
Power  Sales  Tariff  to  Eligible  Purchasers 
dated  May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Vastar 
Power  Marketing,  Inc.  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedule  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
UtiUties  Commission. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER96-2510-O0O1 

Take  notice  that  on  July  24, 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Baltimore 
Gas  and  Electric  Company  and  Virginia 
Power,  dated  June  30,  1996,  under  the 
Power  Sales  Tariff  to  Eligible  Purchasers 
dated  May  27,  1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Baltimore 
Gas  and  Electric  Company  under  the 
rates,  terms  and  conditions  of  the  Power 
Sales  Tariff  as  agreed  by  the  parties 
pursuant  to  the  terms  of  the  applicable 
Service  Schedules  included  in  the 
Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  and  the  Maryland 
Public  Service  Commission. 

Comment  date.- August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER96-2511-0001 

Take  notice  that  on  July  24, 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  KN 
Marketing,  Inc.  and  Virginia  Power, 
dated  July  8, 1996,  under  the  Power 
Sales  Tariff  to  Eligible  Pim:hasers  dated 
May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  KN 
Marketing,  Inc.  under  the  rates,  terms 
and  conditions  of  the  Power  Sales  Tariff 
as  agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing.were  served  upon 
the  Virginia  State  Corporation 
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Commission  and  the  North  Carolina 

Utilities  Commission, 

Comment  date  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER96-25 12-000) 

Take  notice  that  on  July  24, 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  .\greement  between  Union 
Electric  Company  and  Virginia  Power, 
dated  July  S.  1996.  under  the  Power 
Sales  Tariff  to  Eligible  Purchasers  dated 
May  27.  1994  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Union 
Electric  Company  under  the  rates,  terms 
and  conditions  of  the  Power  Sales  Tariff 
as  agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  the  Missouri 
Public  Service  Commission,  and  the 
Illinois  Commerce  Commission. 

Comment  date  .August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Portland  General  Electric  Company 

(Docket  No.  ER96-2 5 13-000} 

Take  notice  that  on  July  24, 1996. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2.  an  executed  Service  Agreement  for 
Aquila  Power  Corporation. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30. 1993 
(Docket  No.  PL91-2-002),  PGE 
respectfully  requests  the  Commission  to 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  August  1,  1996. 

A  copy  of  this  fihng  was  served  upon 
Aquila  Power  Corporation  as  noted  in 
the  filing  letter. 

Comment  date:  August  13.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Portland  General  Electric  Company 

(Docket  No.  ER96-2  5 14-000] 

Take  notice  that  on  July  24, 1996, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  FERC 
Electric  Tariff,  Original  Volume  No.  5 
(Docket  No.  ER96-333-000).  executed 
Service  Agreements  for  PACIFICORP- 
WEST  and  USGen  Power  Services,  L.P. 

Pursuant  to  18  CFJ^  35.11  and  the 
Commission's  order  issued  July  30. 1993 


(Docket  No.  PL93-2-O02),  PGE 
respectfully  requests  the  Commission  to 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreements  to 
become  effective  June  1. 1996. 

Copies  of  this  filing  were  served  upon 
PACIFICORP-WEST  and  USGen  Power 
Services,  L.P. 

Comment  date:  August  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  UtiliCorp  United  Inc. 

(Docket  No.  ER9e-2 5 15-000) 

Take  notice  that  on  July  24. 1996, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Western  Power 
Services,  Inc.  for  service  under  its 
intemiptible  open  access  transmission 
service  tariff  for  its  operating  division, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  August  13. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER96-2 5 17-000) 

Take  notice  that  on  July  25. 1996, 
Northern  Indiana  Public  Service 
company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
VTEC  Energy,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  VTEC, 
Energy,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company,  75  FERC  1 61,213 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  August  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Counselor. 

Comment  date:  August  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cinergy  Services,  Inc. 

[Docket  No.  ER96-2 5 18-000) 

Take  notice  that  on  July  25, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 


between  Cinergy  and  Delmarva  Power  & 
Light  Company 

Cinergy  and  Delmarva  Power  &  Light 
Company  are  requesting  an  effective 
date  of  July  26.  1996. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

22.  Louisville  Gas  and  Electric 
Company 

I  Docket  .No  ER9&-251 9-000] 

Take  notice  that  on  July  25,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Associated 
Electric  Coop.  Inc.  under  Rate  GSS. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2 5 20-000) 

Take  notice  that  on  July  25, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Entergy  Services., 
Inc.  under  Rate  GSS. 

Comment  date:  August  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2521-0001 

Take  notice  that  on  July  25,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Sonat  Power 
Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  August  13. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  William  H.  Walker,  Jr. 

[Docket  No.  II>-2970-000] 

Take  notice  that  on  July  23,  1996, 
William  H.  Walker,  Jr.  (Applicant) 
tendered  for  filing  a  supplemental 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions: 

Director — Central  Louisiana  Electric 

Company,  Inc. 
President — Howard.  Weil,  Labouisse, 

Priedrichs  Incorporated 
Director — Howard,  Weil,  Labouisse, 

Priedrichs  Incorporated 

Comment  date:  August  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  First  Street.  N.E.,  Washmgton.  D.C. 
20426,  in  accordance  with  Rules  211 
ajid  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  .All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  bv  the  Commission  in 
detenrumng  the  appropriate  action  to  be 
laJcen.  but  will  not  serve  to  maie 
protestants  parties  to  the  proceeding. 

Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lois  D.  Cashell. 
Secretary. 
'FR  Doc  9&-20219  Filed  a-7-98;  8:45  am) 

BU.LMO  CODE  (717-01-P 

pocket  No.  ER96-2e42-000.  et  al.] 

PECO  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  i,  1996. 

Take  notice  that  the  follovsring  filings 
have  been  made  with  the  Commission: 

1.  PECO  Energy  Company 

(Docicet  No.  ER96-2542-000) 

Take  notice  that  on  July  29, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  24, 1996 
with  Montaup  Electric  Company 
(MONTAUP)  under  PECO's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
4  (Tariff).  The  Service  Agreement  adds 
MONTAUP  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  24, 1996.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  suppUed  to  MONTAUP  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  15. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PECO  Energy  Company 

(Docket  No.  ER96-2543-O00} 

Take  notice  that  on  July  29, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  19, 1996, 
with  PanEnergy  Power  Services,  Inc. 
(PANENERGY)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  5 
(Tariff).  The  Service  Agreement  adds 
PANENERGY  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  19,  1996,  for  the  Service 
Agreement. 


PECO  states  that  copies  of  this  filing 
have  been  supphed  to  PANENERGY  and 
to  the  PMmsylvania  PubUc  Utility 
Conunission. 

Comment  date:  August  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

(Docket  No.  ER9&-2544-000I 

Take  notice  that  on  Julv  29, 1996, 
F'ECO  Energy  Company  (PECO),  filed  a 
Service  .Agreement  dated  July  19,  1996, 
with  Florida  Power  Corporation 
iFLORIDA  POWER)  under  PECO's  FERC 
Electric  Tariff  Original  Voliune  No.  5 
(Tariff).  The  Service  Agreement  adds 
FLORIDA  POWER  as  a  customer  under 
the  Tariff. 

PECO  requests  an  effective  date  of 
July  19,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  FLORIDA 
POWER  and  to  the  Pennsylvania  Public 
UtiUty  Commission. 

Comment  dote:  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Louisville  Gas  and  Electnc  Company 
[Docket  No.  ER9fr-2545-000l 

Take  notice  that  on  July  29, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Industrial  Energy 
Applications,  Inc.,  under  Rate  GSS. 

Comment  c/a(e;  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER96-2  546-000] 

Take  notice  that  on  July  29,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Vitol  Gas  and 
Electric  LLC  under  Rate  GSS. 

Comment  date:  August  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

■  6.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER9&-2547-O001 

Take  notice  that  on  July  29, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Koch  Power 
Services,  Inc.  under  Rate  GSS. 

Comment  date;  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  TransCanada  Power  Corp 

(Docket  No.  ER96-2  55 5-000) 

Take  notice  that  on  July  29. 1996, 
TransCanada  Power  Corp.  (TPC), 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  TPC  had  completed  all  the  steps  for 
pool  membership.  TPC  requests  that  the 
Conmiission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

TPC  requests  an  effective  date  of  May 
31. 1996  for  the  proposed  amendment. 
Accordingly,  TPC  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Comp<my 

(Docket  No.  ER9&-2  548-000] 

Take  notice  that  on  July  29, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Rainbow  Energy 
Marketing  Corporation  under  Rate  GSS. 

Comment  date:  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  esd  of  this  notice. 

9.  Louisville  Ga".  and  Electric  Company 

(Docket  No.  ER96-2549-000] 

Take  notice  that  on  July  29, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Louis  Dreyfus 
Electric  Power,  Inc.  under  Rate  GSS. 

Comment  date:  August  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER96-2 5 50-000 i 

Take  notice  that  on  July  29. 1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropohtan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Entergy  Power  Marketing 
CorporaUon  (ENTERGY),  dated  July  24, 
1996.  This  Service  Agreement  specifies 
that  ENTERGY  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
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The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10,  1995  in  fersey  Central 
Power  &■  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  and  ENTERGY  to  enter  into 
separately  scheduled  transactions  under 
which  the  GPU  Operating  Companies 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  that  are  no  higher  than 
the  GPU  Operating  Companies'  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  July  24.  1996  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Jersey  Central  Power  &  Light 
Company,  Metrupolitan  Edisoh 
Company,  and  Pennsvlvjnia  Electric 
Company 

[Docket  No.  ER96-2 551-0001 

Take  notice  that  on  July  29,  1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Vastar  Power  Marketing,  Inc. 
(VASTAR),  dated  July  24,  1996.  This 
Service  Agreement  specifies  that 
VASTAR  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  &■  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  and 
VASTAR  to  enter  into  separately 
scheduled  transactions  under  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  .surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  July  24, 1996  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 


Comment  date:  August  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2552-000| 

Take  notice  that  on  July  29, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Sonat  Power 
Marketing  under  Rate  GSS. 

Comment  date:  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2553-0001 

Take  notice  that  on  July  29,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Entergy  Power 
Marketing  Corp.  under  Rate  GSS. 

Comment  date:  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Maine  Public  Service  Company 

[Docket  No.  ER96-2554-000I 

Take  notice  that  on  July  29.  1996, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  New  England  Power 
Company. 

Comment  date:  August  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-20223  Filed  8-7-96;  8:45  ami 
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[Docket  No.  CP96-583-O00,  et  al.J 

MidCon  Texas  Pipeline  Corp.,  et  al; 
Natural  Gas  Certificate  Filings 

July  29,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  MidCon  Texas  Pipeline  Corp. 

[Docket  No.  CP96-583-O00I 

Take  notice  that  on  June  19,  1996, 
MidCon  Texas  Pipeline  Corp.  (MidCon 
Texas),  located  at  3200  SouUiwest 
Freeway,  Houston.  TX  77027-7523, 
filed  in  Docket  No.  CP96-583-O00,  an 
application  pursuant  to  Section  3  of  the 
Natural  Gas  Act,  Part  153  of  the 
Commission's  Regulations,  Executive 
Order  Nos.  10485  and  12038,  and  the 
Secretary  of  Energy's  Delegation  Order 
No.  0204-112.  MidCon  Texas  seeks  a 
Presidential  Permit  and  Section  3 
authority  to  site,  construct,  connect, 
operate,  and  maintain  certain  pipeline 
and  metering  facilities  (the  border 
crossing  facilities)  near  Roma,  Starr 
County,  Texas,  at  a  point  on  the 
International  Boundary  between  the 
United  States  and  the  Republic  of 
Mexico.  MidCon  Texas'  proposal  is 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

MidCon  Texas  states  that  the  border 
crossing  facilities  would  consist  of  a 
dual-12-inch  meter  on  the  U.S.  side  of 
the  Rio  Grande  River  and  approximately 
800  feet  of  24-inch  pipe  extending  to  the 
international  Boundary  in  the  middle  of 
the  river.  The  border  crossing  facilities 
are  said  to  have  a  design  capacity  of  270 
Mmcfd  and  are  estimated  to  cost 
$520,000. 

The  border  crossing  facilities  will 
connect  to  a  new  24-inch  pipeline  to  be 
constructed  in  Mexico  by  MidCon  Gas 
Natural  de  Mexico,  S.A.  de  C.V.,  an 
affiliate  of  MidCon  Texas.  MidCon 
Texas  states  that  it  will  extend  its 
existing  intrastate  pipeline  system  in 
southwest  Texas  by  constructing  15.6 
miles  of  24-inch  pipeline  to  connect  to 
the  proposed  border  crossing  facilities. 

Comment  date:  August  19, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP96-640-000I 

Take  notice  that  on  July  15,  1996, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP96-640-000  an  application 
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pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  certificated  and 
uncertificated  facilities  to  Mitchell  Gas 
Services,  Inc.  (Mitchell),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Natural  proposes  to  abandon  the 
facihties  which  make  up  its  Wise 
Coimty  Gathering  system  in  Wise 
County,  Texas.  It  is  also  requested  that 
the  Conunission  determine  the  future 
jurisdiction  of  the  entire  Wise  Gathering 
System.  It  is  stated  that  if  this 
abandonment  is  granted  a  request  under 
NGA  Section  4  would  be  made  to 
terminate  the  services  performed  by 
these  facilities. 

It  is  also  stated  that  services  would 
continue  to  be  performed  until  the 
closing  date  of  the  sale. 

Comment  date:  August  19,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Destin  Pipeline  Company  Inc. 

[Docket  Nos.  CP96-655-000,  CP96-656-000 
and  CP96-657-O00] 

Take  notice  that  on  July  24, 1996, 
Destin  Pipeline  Company  Inc.  (Destin), 
P.O.  Box  2563,  Birmingham,  Alabama 
35202-2563,  filed  in  Docket  Nos.  CP96- 
655-000,  CP96-656-000  and  CP96- 
657-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Parts  284  and  157  of  the 'Commission's 
Regulations  for  a  certificate  of  pubfic 
convenience  and  necessity  to  construct, 
own  and  operate  natural  gas  pipeline 
facihties  subject  to  the  jurisdiction  of 
the  Commission,  to  provide  open-access 
firm  and  interruptible  transportation 
service  through  such  facilities  and  to 
engage  in  certain  routine  activities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Destin  states  that  it  is  a  new  company 
which  seeks  authorization  to  construct 
and  operate  a  new  large  diameter 
interstate  pipeline  to  transport  gas  from 
the  Gulf  of  Mexico  to  interconnections 
with  five  interstate  pipelines  in  the 
State  of  Mississippi.  Destin  states  that 
the  development  of  deepwater  and 
corridor  prospects  in  the  Mississippi 
Canyon,  DeSoto  Canyon,  Viosca  Knoll, 
Main  Pass,  Destin  Dome  and  Mobile 
areas  in  the  Gulf  of  Mexico  (Destin 
Corridor)  is  expected  to  make  large 
volumes  of  gas  supply  available  for 
downstream  markets  beginning  in  1999; 
however,  there  are  capacity  constraints 
in  much  of  the  existing  pipeline 
infrastructure  in  southeastern  Louisiana. 
Destin  states  that  the  proposed  new 
pipeline,  which  v\rill  interconnect  with 
pipelines  at  points  well  downstream  of 


significant  existing  pipeline  capacity 
constraints,  vdll  enable  these  deepwater 
gas  supplies  to  flow  directly  into 
downstream  markets. 

hi  Docket  No.  CP96-655-000,  Destin 
requests  authorization  to  construct  and 
operate  one  gathering  platform  in  Main 
Pass  Block  248,  Gulf  of  Mexico;  one 
junction  platform  in  Viosca  Knoll  Block 
119,  Gulf  of  Mexico;  one  14,100 
horsepower  compressor  station  in 
Jackson  Coimty,  Mississippi;  one  11,600 
horsepower  compressor  station  in 
Greene  County,  Mississippi;  207  miles 
of  36-inch  and  30-inch  pipeline,  and 
two  miles  of  16-inch  pipeline  extending 
from  the  proposed  gathering  platform 
northward  to  shore  near  Pascagoula, 
Mississippi  and  further  to 
interconnections  with  Southern  Nattiral 
Gas  Company,  Florida  Gas  Transmission 
Corporation,  Transcontinental  Gas  Pipe 
Line  Corporation  and  Tennessee  Gas 
Pipeline  Company  in  Mississippi;  and 
related  pipehne  interconnection, 
measurement  and  appurtenant  facihties. 
Destin  states  that  these  pipelines  serve 
a  large  portion  of  the  natural  gas 
markets  and  provide  access  to  numerous 
other  interstate  pipelines  through  which 
the  Destin  Corridor  reserves  can  be 
delivered  to  practically  any  area  of  the 
eastern  United  States  through  separate 
transportation  arrangements.  Destin 
states  that  an  additional  delivery  point 
to  Texas  Eastern  Transmission 
Corporation  in  Mississippi  is  plaimed 
through  one  such  separate 
transportation  arrangement  v«th 
Southern  and  an  application  for 
approval  of  this  arrangement  wrill  be 
filed  shortly.  In  addition,  Destin  states 
that  a  third-party,  non-jurisdictional 
processing  plant,  near  Pascagoula, 
Mississippi,  is  contemplated  as  a 
separate  component  of  the  proposed 
project. 

Etestin  maintains  that  the  proposed 
pipeline  project  will  accommodate  the 
transportation  of  approximately  1  Bcf  of 
natural  gas  per  day  for  delivery  to 
downstream  pipeline  interconnections 
in  Mississippi.  Destin  estimates  the  cost 
of  the  facilities  to  be  $294  miUion  which 
will  financed  by  equity  and  long-term 
debt. 

Destin  requests  a  Prehminary 
Determination  on  non-environmental 
issues  by  January  15,  1997,  with  final 
approvaJ  on  all  issues  by  August  1, 
1997,  so  that  the  proposed  facihties  can 
be  placed  in  service  by  February  1, 
1999.  Destin  states  that  it  does  not  have 
executed  firm  transportation  contracts  at 
this  time  and  anticipates  that  it  will 
require  executed  10-year  firm 
transportation  agreements  for  at  least 
700  Mmcf  per  day,  the  approximate 
level  which  Destin  states  is  required  in 


order  to  go  forward  with  this  project. 
Destin  states  that  if  will  hold  an  open 
season  from  August  1, 1996  to  December 
15,  1996  and  expects  to  file  wath  the 
Commission  executed  firm 
transportation  agreements  within  60 
days  after  issuance  of  the  requested 
Preliminarv  Determination. 

hi  Docket  No.  CP96-656-000,  Destin 
requests  a  blanket  transportation 
certificate  of  pubhc  convenience  and 
necessity  under  Part  284  of  the 
Commission's  Regulations  in  which  to 
provide  open-access,  self-implementing 
firm  and  interruptible  transportation 
service  on  behalf  of  interstate  pipelines 
and  other  shippers.  Destin  states  that  it 
will  offer  two  firm  transportation 
services.  It  is  stated  that  service  under 
Rate  Schedule  FT-1  will  apply  to  any 
shipper  that  contracts  for  finn 
transportation  service  for  a  term  of  10 
years  or  more.  Destin  states  that  it 
proposes  to  charge  for  this  service  a 
traditional  cost  of  service  rate 
methodology  that  is  levehzed  over  a  10- 
year  period  matching  the  10-year 
commitment  term  of  the  initial  service 
agreements.  In  addition,  Destin  states 
that  the  billing  determinants  for  the  Rate 
Schedule  FT-1  service  reflect  a  build-up 
matching  the  expected  development 
profile  of  the  Destin  Corridor 
deliverabihty  in  the  first  three  years  of 
operation  and  an  assumed  100  percent 
subscription  in  the  next  seven  years. 
Destin  states  that  it  expects  the  vast 
majority  of  its  throughput  will  be  under 
Rate  Schedule  FT-1,  or  a  negotiated  10- 
year  rate.  It  is  stated  that  service  under 
Rate  Schedule  FT-2  wrill  apply  to 
shippers  contracting  for  finn 
transportation  service  for  a  term  of  less 
than  10  years.  In  addition,  it  is  stated 
that  service  imder  Rate  Schedule  IT  will 
be  apphcable  to  any  shipper  contracting 
for  interruptible  transportation 
regardless  of  contract  term.  Destin  states 
that  in  order  to  tailor  its  commercial 
negotiations  to  the  needs  of  its 
customers,  its  pro  forma  tariff  provides 
that  Destin  may  file  negotiated  rates 
consistent  with  Commission  policy. 
Destin  states  that  the  recourse  rate  for 
negotiated  rate  transactions  of  10  years 
or  longer  wrill  be  the  FT-1  rate,  and  for 
shorter  transactions,  the  recourse  rate 
will  be  the  FT-2  rate. 

Destin  states  that  it  will  provide 
certain  special  featxu^s  of  transportation 
service  which  includes  a  transportation 
banking  provision  and,  for  an  interim 
period  prior  to  commercial  operation  of 
the  pipeline,  the  allocation  of  delivery 
point  capacity  on  a  pro  rata  basis. 

In  Dod;et  No.  CP96-657-000,  Destin 
requests  a  blanket  certificate  of  public 
convenience  and  necessity  imder  Part 
157  of  the  Commission's  Regulations 
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authorizing  the  various  activities  stated 
in  Subpart  F  of  Part  157  of  the 
Commission  s  Regulations. 

Comment  date:  Augyst  19.  1996.  in 
acxordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  CNG  Transmission  Corporation 
Columbia  Gulf  Transmission  (Company 
Texas  Eastern  Transmi.ssion 
Corporation,  Transcontinental  (ias  Pipe 
Line  Corporation,  Texas  Gas 
Transmission  Corporation 

i Docket  No.  CP96-658-000| 

Take  notice  that  on  July  23,  1996, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26302-2450:  Columbia  Gulf 
Transmission  Company  (Columbia 
Culfl,  P  O.  Box  1273.  Charleston.  West 
Virginia  25325-1273;  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  P  O  Box  1642.  Houston,  Texas 
"521-1642,  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco).  P.O.  Box 
1396,  2800  Post  Oak  Boulevard, 
Houston,  Texas  77251-1396;  and  Texas 
Gas  Transmission  Corporation  (Texas 
Gasi,  3800  Frederica  Street,  Owensboro, 
Kentucky  42301  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission  s  Regulations  for  an  order 
granting  permission  and  approval  to 
abandon  certain  X-Rate  Schedules  in 
Volumes  2  and  2.\  of  the  above-named 
companies'  respective  FERC  Gas  Tariffs 
for  transportation  and/or  exchjinges  of 
natural  gas  in  the  Gulf  of  Mexico  Eirea, 
on  and  offshore  Louisiana,  and  o^hore 
Texas,  all  as  more  fuUy  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  X-Rate  Schedules  for  which 
abandonment  authority  is  requested  are: 


Company 


CNG 


Columota  Gurt 
Texas  Eastern 

Transco  

Texas  Gas 


Rate  schedule 


X-13,  X-16,  X-17,  X-18,  X- 

19,  X-22.  X-27 
X-18,  X-19,  X-62 
X-70,  X-74 
X-72 
X-54,  X-78 


CNG  states  that  these  X-Rate  Schedule 
transportation  and  exchange  agreements 
utilized  capacity  in  the  "Southern 
State"  facilities  for  which  CNG  received 
abandonment  authority  from  the 
Commission  in  Docket  Nos.  CP93-340. 
CP93-596.  and  CP94-148.  Therefore, 
the  companies  named  above  seek  to 
abandon  the  subject  X-Rate  Schedules 
since  they  are  no  longer  necessary. 

Comment  date:  August  19,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


5.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP96-664-000] 

Take  notice  that  on  July  24, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  an  abbreviated 
application  for  an  Order  Approving 
Abandonment  in  the  above-referenced 
docket. 

By  its  application,  Tennessee  seeks 
approval  to  abandon  a  1,000  horsepower 
turbine  compressor  imit  and  related 
facilities  at  Tennessee's  Compressor 
Station  230B  in  East  Aurora.  New  York. 
Tennessee  states  that  the  unit  is  not 
cxirrently  being  utilized  and  that  the 
abandonment  will  not  affect  service  to 
any  customer. 

Comment  date:  August  19, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Williams  Natoral  Gas  Company 

[Docket  No.  CP96-665-0001 

Take  notice  that  on  July  25, 1996, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP96-665-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  in  place  approximately  700 
feet  of  12-inch  lateral  pipeline  and  to 
construct  approximately  900  feet  of  4- 
inch  replaceiBent  pipeline  in  Oklahoma 
County,  Oklahoma,  under  Williams' 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  Section  7  of 
the  Natiual  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  states  that  the  projected 
volume  of  dehvery  will  remain 
unchanged. 

Williams  states  further  that 
construction  cost  is  estimated  to  be 
$30,936  which  will  be  fully  reimbursed. 

Comment  date:  September  12, 1996. 
in  accordance  with  Standard  Paragraph 
C  at  the  end  of  this  notice. 

7.  Ozark  Gas  Transmission  System 

[Docket  No.  CP96-66&-0001 

Take  notice  that  on  July  25, 1996. 
Ozark  Gas  Transmission  System 
(Ozark),  13430  Northwest  Freeway, 
Suite  1200,  Houston,  Texas  77040,  filed 
in  Docket  No.  CP96-666-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natiu^  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  operate  in  interstate 
commerce  certain  facilities  previously 
constructed  or  operated  to  effectuate 
transportation  services  pursuant  to 


.Section  311  of  the  Naiural  Gas  Policy 
Act  (NGPA)  under  Ozark  s  blanket 
certificate  issued  in  Docket  .N'o  CP85- 
134  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  ail  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Ozark  seeks  authorization  to  operate 
in  interstate  commerce  certain  existing 
delivery  points  which  were  initially 
installed  under  Section  311  of  the 
NGP.\.  The  points  at  issues  are  the  ONG 
6"  Delivery  Point  located  in  Haskell 
County,  Oklahoma,  the  .^OG/ Stevens 
McBride  Delivery  Point  located  in 
Sebastian  Coimty.  .Arkansas  and  the 
AECC  Delivery  Point  located  in  Frankiin 
County,  Arkansas. 

Ozark  states  that  its  request  is  being 
filed  to  improve  its  operational 
flexibility  and  attendant  market 
responsiveness  to  the  increasingly 
competitive  natural  gas  industry.  Ozark 
further  states  that  granting  its  request 
would  make  the  subject  facilities 
available  to  any  shipper  desiring  the 
transportation  of  natural  gas  in 
interstate  commerce. 

Comment  date-  September  12   1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wrill 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

Take  further  notice  that,  piu-suant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  1 5  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


UMI 


Federal  Register  /  Vol.  61.  No    154  /  Thursday,  August  8,  1996  /  Notices 


41399 


certificate  is  required  by  the  pubhc 
convenience  and  nece<?sity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  ad\'ised,  it  will  be 
unnecessan'  for  the  applicant  to  appear 
or  be  represented  at  the  hearing 

G.  Anv  person  or  the  Commi,ssinn's 
staff  may,  within  45  days  after  the 
issuance-of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  writhin  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
fFF  Dor  96-20221  Filed  8-7-96;  8:45  am] 

BILUNG  CODE  8717-01-* 


[Docket  No.  CP96-63&-000.  et  al.] 

National  Fuel  Gas  Supply  Corporation, 
etal.;  Natural  Gas  Certificate  Filings 

July  31,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Fuel  Gas  Supply 
Corporation 

[Docket  No.  CP96-639-000] 

Take  notice  that  on  July  15, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203  filed  in  Docket  No. 
CP96-639-000,  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  new  sales  tap  that  will 
render  service  to  an  existing  firm 
transportation  customer,  National  Fuel 
Gas  Distribution  Corporation 
(Distribution),  and  perform  construction 
at  and  operate  an  existing  sales  tap  that 
also  serves  Distribution,  under 
National's  blcunket  authorization  issued 
in  Docket  No.  CP83-4-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 


which  is  on  file  v«th  the  Commission 
and  open  to  public  inspection. 

National  proposes  to  construct  and 
operate  a  new  sales  tap  in  Mercer 
County,  Pennsylvania,  on  National's 
Line  S.  National  says  the  proposed 
annual  quantity  of  gas  at  this  sales  tap 
is  about  42,825  Mcf.  National  states  that 
this  tap  wrill  provide  service  to 
Distribution,  pursuant  to  National's  EFT 
Rate  Schedule.  National  relates  that  the 
estimated  cost  of  the  sales  tap  will  be 
about  $1,500,  for  which  National  will  be 
reimbursed  by  the  end-user  customer  of 
Distribution,  International  Timber  & 
Veneer  L.C.,  whose  need  for  gas  created 
the  need  for  this  new  sales  tap. 

National  also  proposes  to  perform 
construction  at  and  operate  its 
Caledonia  station,  an  existing  sales  tap 
in  Livingston  County,  New  York,  to 
enable  it  to  meet  the  pressure 
requirements  at  this  interconnection 
with  Distribution.  National  states  it 
delivers  gas  to  Distribution  at  the 
Caledonia  station  under  National's  EFT 
Rate  Schedule.  National  explains  that 
the  proposed  construction  consists 
principally  of  replacing  approximately 
324  feet  of  4-inch  pipe  and  associated 
valving  with  approximately  324  feet  of 
new  coated  6-inch  pipe  nmning  along 
the  same  path  as  the  retired  4-inch  pipe, 
allowing  for  a  higher  maximum 
operating  pressiue.  National  says  it  is 
also  constructing  some  "auxiliary 
installations"  pursuant  to  18  CFR 
Section  2.55(b)  (mostly  an  odorizer)  at 
the  Caledonia  station.  National  states 
that  the  estimated  annual  quantity  of  gas 
at  this  sales  tap  will  remain  5,300  Mcf  . 
per  day  but  the  potential  deliverabihty 
of  the  station  would  be  about  15,400 
Mcf  per  day. 

National  relates  that  the  estimated 
cost  of  work  at  the  sales  tap  will  be 
about  $70,000,  for  which  National  wall 
be  reimbursed  by  Distribution  for 
$45,000. 

Comment  date:  September  16,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

[Docket  No.  CP9&-650-0O0J 

Take  notice  that  on  July  22, 1996, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Wav,  Salt  Lake 
aty,  Utah  84108,  filed  in  Docket  No. 
CP96-650-O00  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  the  new  Sandy  Meter 
Station  to  provide  natural  gas  service  to 
new  distribution  facilities  of  Northwest 
Natural  Gas  Company  in  Clackamas 
County,  Oregon,  all  imder  Northwest's 


blanket  certificate  issued  in  Docket  No. 
CP82-433-000.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northwest  states  that  the  proposed 
Sandy  Meter  Station  will  consist  of  a 
four-inch  tap,  one  four-inch  turbine 
meter,  four  three-inch  regulators  in 
monitor  configuration,  reUef  valve,  and 
appurtenances.  Northwest  says  the  new 
meter  station  will  have  a  maximum 
design  delivery  capacity  of 
approximately  9,015  Dth  j>er  day  at  a 
400  psig  dehvery  pressure. 

Northwest  states  that  firm 
transportation  service  to  the  proposed 
meter  station  vsill  be  subject  to 
Northwest's  Rate  Schedule  TF-1;  while 
interruptible  service  will  be  subject  tp 
Northwest's  Rate  Schedule  TI-1. 
Northwest  reports  that  the  total  cost  to 
construct  the  proposed  meter  station  is 
estimated  at  approximately  $560,000, 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP96-669-0001 

Take  notice  that  on  July  26, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  a  Delaware  corporation, 
having  its  principal  place  of  business  at 
1700  MacCorkle  Avenue,  S.E.. 
Charleston,  West  Virginia  25314-1599, 
filed  an  abbreviated  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  certificate  authorization  for 
the  following: 

(1)  To  increase  the  certificated  horsepower 
at  the  Greencastle  Compressor  Station 
located  in  Franklin  County,  Pennsylvania  of 
an  existing  Solar  Turbines,  Inc.  (Solar) 
Centaur  unit  from  3,300  to  3,830  horsepower 
(an  increase  of  530  actual  horsepower), 
resulting  in  7,070  total  station  horsepower. 

(2)  To  increase  the  certificated  horsepower 
at  the  Gettysburg  Compressor  Station  located 
in  Adams  County,  Pennsylvania  of  an 
existing  Solar  Centaur  unit  from  2,710 
horsepower  to  3.830  horsepower  (an  increase 
of  1,120  horsepower  reflecting  both  an  actual 
change  in  horsepower  and  a  change  in  rating 
standard  from  NEMA  to  ISO  resulting  in 
7.500  total  station  horsepower. 

Both  Greencastle  and  Gettysburg 
compressor  stations  are  located  on  Lines 
1804  and  1C240,  a  portion  of  Columbia's 
transmission  pipeline  system  which 
traverses  southern  Pennsylvania.  The 
increased  horsepower  at  Greencastle 
and  Gettysburg  is  available  in  both 
Centaur  units  vdthout  any  further 
modification  to  the  engine  or 
compressors.  Colimibia  states  that  the 
horsepower  increases  proposed  herein 
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will  provide  additional  design  and 
operating  flexibility  that  will  enhance 
Columbia  s  ability  to  serve  its  existing 
rustomers  reliablv  and  more  efficiently 
at  rurrent  firm  levels.  Any  incremental 
firm  capacity  that  may  become  available 
as  a  result  of  these  horsepower 
increases,  will  be  offered  to  prospective 
shippers  in  accordance  with  Columbia's 
tariff  Columbia  estimates  that 
additional  capacity  will  be  less  than  400 
Dth/d  west  of  Greencastle. 

The  estimated  exf)ense  to  implement 
the  operation  of  both  units  at  the  higher 
horsepower  level  is  $57,400.  These 
expenses  will  consist  primarily  of 
conducting  pre-  and  post-uprating 
sound  studies  at  both  stations  and 
installing  additional  sound  attenuation 
devices  at  the  Gettysburg  compressor 
station.  The  costs  will  be  charged  to  a 
maintenance  transmission  expense 
account. 

Comment  date:  August  16,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

4.  National  Fuel  Gas  Supply 
(.orporation 

\VKx  Itet  .So  CP96-^71-O00] 

Take  notice  that  on  July  26,  1996, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo.  New  York  14203,  filed  in 
Docket  No  CP96-671-000  an 
application  pursuant  to  Sections  7(b) 
and  (c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
ne<:essity  authorizing  the  construction 
and  operation  of  facilities  in  order  to 
create  additional  firm  transportation 
capacity  of  48,000  Dth  per  day  from  the 
Niagara  import  point  to  the 
interconnection  between  National  Fuel 
and  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  at  Leidy  and 
Wharton,  Pennsylvania,  (1997  Niagara 
Expansion  Project),  and  permission  and 
approval  to  abandon  certain  facilities, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

^3ational  Fuel  states  that  as  a  result  of 
an  open  season  conducted  between 
August  and  September  1995,  National 
Fuel  entered  into  agreements  for  firm 
transportation  quantities  of  21,344  Dth 
per  dav  with  Enron  Capital  4  Trade 
Corp.  (EC&T)  and  23,000  E)th  per  day  of 
winter-only  service  with  Renaissance 
Energy  (U.S.),  Inc.  (Renaissance).  It  is 
stated  that  the  shippers  plan  to  use  the 
additional  capacity  on  National  Fuel's 
svstem  in  combination  with  additional 
capacity  on  Transco's  system  that  has 
been  proposed  by  Transco  in  its 
SeaBoard  Expansion  Project  at  Docket 
No.  CP96-545-O00.  National  Fuel  states 


that  it  is  currently  soliciting  service 
requests  for  the  remaining  3,656  Dth  per 
day  of  firm  winter  capacity.  National 
Fuel  further  submits  that  the  shippers 
have  committed  to  firm  transportation 
service  for  terms  of  ten  years. 

It  is  stated  that  EC&T  will  receive  firm 
transportation  under  National  Fuels 
Rate  Schedule  FT  at  existing  rates. 
Renaissance  has  request  firm 
transportation  only  diuing  the  winter 
period  (November  1st  through  March 
31st  of  each  contract  year),  and  the 
fedhties  designed  by  National  Fuel  for 
this  shipper  will  create  additional 
capacity  that  is  available  only  during 
the  winter  period.  With  certain 
proposed  tariff  changes  discussed  in 
Section  VIU  of  its  apphcation,  National 
will  contends  that  it  will  be  in  a 
position  to  render  a  winter-only  firm 
transportation  service  under  Rate 
Schedule  FT.  As  discussed  in  Section  VI 
of  its  application.  National  Fuel 
proposes  a  surcharge  to  its  FT  rates  to 
make  up  the  difference  between  the 
revenues  generated  by  its  maximum 
rates  and  the  revenues  needed  over  each 
winter  period  to  cover  the  cost  of 
service  associated  with  the  additional 
winter  firm  capacity- 

In  order  to  proviae  the  firm 
transportation  services  for  the  1997 
Niagara  Expansion  shippers.  National 
Fuel  proposes  to  construct,  install  and 
operate  the  following  facilities: 

1.  Modifications  to  existing  units  1-5  at 
National  Fuel's  Concord  Compressor  Station 
in  Erie  County,  New  York,  to  increase  the 
horsepower  (hp)  of  the  station  from  9.950  hp 
to  11,250  hp. 

2.  Modifications  to  the  existing  Ellisburg 
Compressor  Station  in  Potter  County, 
Pennsylvania,  including  the  abandonment  of 
four  compressor  units  (three  330  hp  units 
and  one  300  hp  unit)  used  for  storage  and 
installation  of  one  new  2,250  hp  compressor. 

In  addition,  National  Fuel  proposes  to 
increase  the  maximum  allowable 
operating  pressure  of  Lines  X-North  and 
lQA-2  located  in  Niagara  and  Erie 
Counties,  New  York,  fi-om  the 
authorized  720  psig  to  780  psig. 

National  Fuel  estimates  that  the 
proposed  fadlitiQS  will  cost  $10.6 
milhon.  It  is  stated  that  included  in  the 
cost  of  the  project  are  the  costs 
associated  with  uprating  the  Lockport 
Station,  located  on  the  jointly-owned 
Niagara  Loop  Line,  which  will  be 
performed  by  Tennessee  Gas  Pipeline 
Company  (Tennessee),  its  operator, 
pursuant  to  a  separate  filing. 

National  Fuel  requests  that  the 
Commission  grant  roUed-in  rate 
treatment  with  respect  to  the  costs  and 
revenues  associated  with  its  1997 
Niagara  Expansion  Project  in  its  next 
Section  4  rate  proceeding.  National  Fuel 


contends  that  if  the  FT  surcharge  is 
approved,  and  costs  are  allocated  in  the 
manner  discussed  in  Section  VII  of  its 
application,  the  project  would  not 
increase  the  rates  of  any  of  National 
Fuel's  firm  shippers  and  would  decrease 
the  rates  of  some  of  its  shippers. 

In  addition.  National  Fuel  requests 
waiver  of  Section  3  2  of  its  Rate 
Schedule  FT  to  the  extent  necessary  to 
permit  National  Fuel  to  accept  a 
guaranty  from  Renaissance's  parent 
company.  Renaissance  Energy  Ltd.,  to 
guarantee  the  obligations  of  Renaissance 
under  the  service  agreement  to  be 
executed  by  National  Fuel  and 
Renaissance, 

National  Fuel  also  requests  a  waiver 
of  the  provisions  of  its  Rate  Schedule  FT 
to  the  extent  necessary  to  permit 
National  Fuel  to  enter  into  a  service 
agreement  with  one  of  its  prospective 
shippers,  EC&T,  which  grants  shippers 
a  unilateral  right  to  extend  the  term  of 
the  service  agreement.  National  Fuel 
states  that  such  a  waiver  is  appropriate 
in  view  of  the  contractual  relationship 
between  EC&T  and  Transco. 

In  its  application.  National  Fuel  also 
seeks  waiver  of  its  tariff  to  the  extent 
necessary  to  include  a  mutual  waiver  of 
consequential,  punitive  and  certain 
other  damages,  found  in  Article  VI(IO) 
of  the  form  of  service  agreement 
between  National  Fuel  and  EC&T. 

National  Fuel  requests  that  the 
Commission  issue  an  order  granting  the 
authorization  requested  herein  on  or 
before  April  1,  1997  to  allow  for  the 
commencement  of  the  new  services  as 
scheduled  on  November  1,  1997. 

Comment  date:  August  21, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Transcontinental  Gas  Pipe  Line 
Corporation 

IDocket  .\o.  CP96-680-000I 

Take  notice  that  on  July  30,  1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  an 
application  in  Docket  No.  CP96-680- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  for  an  order  permitting 
and  approving  the  abandonment  of  firm 
storage  and  exchange  service  provided 
to  Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  under  Transco's  Rate 
Schedule  X-140.  effective  September  1, 
1996,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Transco  and  Mid 
Louisiana  are  parties  to  a  firm  storage 
and  exchange  agreement  dated  .August 
31,  1977,  as  amended,  which  agreement 
is  Rate  Schedule  X-140  in  Volume  2  of 
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Transco's  FERC  Gas  Tariff.  Transco 
states  that  such  agreement  was 
approved  by  Commission  order  issued 
July  14. 1977  in  Docket  No.  CP77-267, 
59  FPC  672  (1977). 

Transco  states  that,  pursuant  to  such 
agreement,  it  is  authorized  to  receive,  at 
special  points  of  delivery,  up  to  25,500 
Mc£/d  and  to  inject  thermally  equivalent 
quantities  into  the  Hester  Field  for  Mid 
Louisiana's  account  and  to  withdraw  up 
to  76,500  Mcf/d  from  the  Hester  Field 
and  to  deliver  thermally  equivalent 
quantities  to  Mid  Louisiana  at  the 
specified  points  of  delivery.  Transco 
states  that  it  was  authorized  to  provide 
a  firm  storage  service  of  3,000,000  Mcf 
of  gas  annually. 

Transco  states  that  the  primary  term 
of  the  storage  and  transportation 
agreement  underlying  Rate  Schedule  X- 
140  was  set  to  expire  on  October  1. 
1990,  but  that  such  term  was  extended 
by  amendments  dated  Augiist  31, 1990 
and  August  14,  1992.  Transco  states  that 
it  received  notice  from  Mid  Louisiana 
by  letter  dated  September  1, 1995  that 
it  was  terminating  the  storage  and 
exchange  service  effective  September  1, 
1996.  Transco  further  states  that  Mid 
Louisiana  has  a  pending  request,  in 
Docket  No.  CP95-730-000  for 
Cominission  authorization  to  abandon 
the  firm  storage  service  it  receives  from 
Transco  at  the  Hester  Storage  Field,  to 
become  effective  September  1, 1996. 
Transco  states  that  the  purpose  of  its 
application  is  to  obtain  Commission 
authorization  to  abandon  its  obligations 
to  provide  firm  storage  and 
transportation  and  exchange  service  to 
Mid  Louisiana  pursuant  to  Rate 
Schedule  X-140,  effective  September  1, 
1996. 

Transco  also  seeks  Commission 
approval,  to  the  extent  necessary,  to 
retain  the  storage  capacity  and 
associated  injection  and  withdrawal 
rights  in  the  Hester  Field  which  are 
ciurently  held  by  Mid  Louisiana  and  for 
which  abandonment  authorization  is 
sought  herein.  Transco  states  that  since 
the  implementation  of  Order  No.  636  on 
the  Transco  system,  it  has  relied 
extensively  on  Mid  Louisiana's  injection 
and  withdrawal  rights  at  the  Hester 
Field  as  a  tool  for  system  balancing  as 
permitted  by  the  Rate  Schedule  X-140 
agreement.  It  is  stated  that  Exhibit  Z-1 
of  the  application  illustrates  Transco's 
use  of  Mid  Louisiana's  injection  and 
withdrawal  rights  in  the  Hester  Storage 
Field  or  the  annual  periods  commencing 
Januarv-  1993  through  May  1996. 

Transco  states  that  no  facilities  are 
proposed  to  be  abandoned  by  the  instant 
appUcation  and  that  no  service  to  any  of 
Transco's  other  customers  vdll  be 
terminated  because  of  the  requested 


abandonment.  In  addition,  Transco 
states  that  the  proposed  abandonment 
will  have  no  effect  upon  any  of 
Transco's  other  existing  rate  schedules 
or  tariffs  on  file  with  the  Commission. 
Comment  date:  August  21, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  vdth  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214]  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  vdll 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wrishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procediu^,  a  hearing  will  be  held 
without  further  notice  before  the 
Conmiission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  ovtm  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  vdthin  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 


day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
writhdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  96-20220  Filed  8-7-96;  8:45  am) 
BH.UNG  cooc  STir-ei-p 

[Docket  No.  RM96-1 4-001] 

Seconaary  hAa'^e'  "'■ansactions  on 
Interstate  Natura'  Gas  Pipennes 

Issued  July  31. 1996. 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Proposed  Experimental  Pilot 
Program  to  Relax  the  Price  Cap  for 
Secondary  Market  Transactions,  and 
Request  for  Office  of  Management  and 
Budget  Emergency  Processing  of 
Submission  of  Collection  of  Information 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  issuing  an 
order  establishing  a  proposed  pilot 
program  to  release  the  price  cap  for 
releases  of  capacity  and  sales  of 
intemiptible  and  short-term  firm 
transportation  in  certain  geographic 
areas. 

Because  the  Commission  anticipates 
implementing  the  pilot  program  for  the 
1996-97  winter  heating  season,  the 
Commission,  pursuant  to  5  CFR 
1320.13,  is  providing  notice  of  its 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  emergency  processing 
of  the  proposed  collection  of 
information  relating  to  the  pilot 
program. 

DATES:  The  Commission  requests 
applications  for  the  pilot  program  by 
August  30,  1996.  Comments  on  the 
applications  urill  be  due  15  days  after 
filing  of  applications  to  participate. 
Applications  and  comments  on  the 
applications  should  be  filed  with  the 
Office  of  the  Secretary  and  should  refer 
to  Docket  No.  RM96-1 4-001. 

Because  the  Commission  has 
requested  OMB  to  process  the  proposed 
collection  of  information  in  Docket  No. 
RM96-1 4-001  on  an  emergency  basis, 
comments  on  this  collection  of 
information  should  be  filed  with  OMB, 
attention  Desk  Officer  FERC,  as  soon  as 
possible. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CX>NTACT: 
Michael  Goldenberg,  Office  of  the 
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General  Counsel,  Federal  Energy 
Regulatory  Commission.  888  First 
5tr*»e»  NE.  Washington.  DC  20426.  (202) 
208-2294. 

For  information  relating  to  the  data 
template,  contact: 
Niarvin  Rosenberg.  Office  of  Economic 

PoUcy.  Federal  Energy  Regulatory 

Commission,  888  First  Street.  NE. 

Washington,  DC  20426.  (202)  208- 

1283. 
Elizabeth  A.  Taylor.  Office  of  Pipeline 

Rates.  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE.. 

Washington.  DC  20426,  (202)  208- 

0826 
SUPPLEMENTARY  INFORMATION:  In 
additini',  m  nub!!<;Hi:;t?  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
p«rsons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street.  N.E..  Washington 
D.C.  20426. 

The  Commission  Issuance  Posting 
Svsteni  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  CIPS  i,s  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  commumcations  software  to 
19200. 14400,  12000,  9600.  7200.  4800, 
2400.  1200bps,  full  duplex,  no  parity.  8 
data  bits,  and  1  stop  bit.  The  full  text  of 
this  document  will  be  available  on  CIPS 
indefinitelv  in  ASCII  and  WordPerfect 
5.1  format  for  one  year.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Svstems  Corporation,  also  located  in 
Room  2A.  888  First  Street,  NE.. 
Washington.  DC  20426. 

The  Commission's  bulletin  board 
system  also  can  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to 
the  FedWorld  system. 

•  After  logging  on,  type:  /go  FERC 
To  access  the  FedWorld  system, 

through  the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  (1)  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 
Or: 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorld  Tehiet  Site 

•  Select  the  option:  (1]  FedWorld 


•  Logon  to  the  FedWorid  system 

•  Type:  /go  FERC 

.S«ror.d8r>'  Market  "^ranssctions  on  !»it«»rst8*e 
Natural  Gas  Pipelines 

Docket  No.  RM96-1 4-001 

Proposed  Experimental  Pilot  Program 
To  Relax  the  Price  Cap  for  Secondary 
Market  Transactions 

Issued  July  31. 1996. 

Before  CommissioDers:  Elizabeth  Anne 
Moler.  Chair,  Vicky  A.  Bailey,  James  J. 
Hoecker.  William  L.  Massey,  and  Donald  F. 
Santa,  )r. 

In  a  Notice  of  Proposed  Rulemaking 
(NOPR)  issued  in  this  docket  and 
published  in  the  Federal  Register  of 
August  7, 1996,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  permit  shippers  releasing 
capacity,  and  pipelines  selling 
interruptible  transportation,  to  sell  at 
rates  above  the  pipeline's  maximum 
tariff  rate  when  they  can  demonstrate 
they  do  not  possess  market  power  in  the 
secondary  market.  The  Commission 
further  intends  to  hold  a  technical 
conference  to  explore  issues  related  to 
the  proposal  and  the  methods  for 
measuring  market  power.  To 
complement  the  NOPR  and  provide 
additional  record  evidence  for 
evaluating  the  criteria  for  evaluating 
market  power,  the  Commission  is 
proposing  an  experimental  pilot 
program  to  remove  the  price  ceiUng  for 
releases  of  capacity  and  pipeline  sales  of 
interruptible  and  short-term  firm 
transportation  into  quaUfying  markets. 

Background 

Under  Commission  policy,  price 
ceilings  can  be  removed  when  pipelines 
and  shippers  do  not  possess  market 
power,  because,  without  the  abihty  to 
control  price  or  output,  shippers  are 
unable  to  exact  charges  above  the 
competitive  level  and  hence  their  rates 
are  just  and  reasonable  under  the 
Natural  Gas  Act  (NGA).'  The  NOPR 
proposes  to  require  pipelines  and 
shippers  seeking  to  sell  capacity  above 
the  cap  to  make  filings  to  demonstrate 
that  they  do  not  possess  market  power. 
These  filings  could  be  based  on  the 
criteria  for  assessing  market  power  in 
the  Commission's  Policy  Statement  on 
Alternatives  to  Cost-of-Service 
Ratemaking  or  on  modifications  to  that 
poUcy  that  the  Commission  adopts  after 
consideration  of  the  comments  on  the 
NOPR. 

In  the  NOPR.  the  Commission  also 
identifies  certain  additional 
prerequisites  that  must  be  present  for 


*  Policy  Statement  on  Alternatives  to  Cost^of- 
Service  Ratemaking,  74  FERC  1 61,076  (1996). 


pipelines  and  LDCs  to  estabUsh  that 
they  lack  market  power.  In  order  to 
ensure  that  raoacitv  release  is  hillv 
competitive  with  pipeline  services, 
pipelines  would  have  to  implement 
tariff  provisions  ensuring  that  they  treat 
capacity  release  transactions 
comparably  to  their  own  interruptible 
and  short-term  sen-ices.  Without 
comparability,  pipeline  services  may,  in 
many  respects,  be  superior  to  capacity 
release  and  have  a  competitive 
advantage  in  the  marketplace. 

For  LDCs.  the  necessary  prerequisite 
would  be  a  showing  that  they  provide 
an  acceptable  open  access 
transportation  service  on  their  own 
facilities.  In  the  absence  of  a  viable  open 
access  program,  LDCs  may  well  be  able 
to  exercise  market  power  over 
customers  behind  their  city-gates.  The 
LDC  may  be  able  to  structure  its 
intrastate  service  so  that  the  end-user's 
ability  to  obtain  released  interstate 
capacity  from  shippers  other  than  its 
own  LDC  is  limited.  An  LDCs  control 
over  primary  deliver)'  points  also  may 
give  rise  to  market  power  over  the  LE)C's 
customers. 

To  deal  with  issues  of  market  power 
over  customers  behind  the  city-gate,  the 
NOPR  proposes  that  an  LDC  must 
provide  customers  with  identical  open 
access  transportation  service  on  the 
LDC's  system,  regardless  of  whether  the 
customer  purchases  interstate  capacity 
from  the  LDC  or  another  shipper.  In 
addition,  open  access  service  would 
need  to  include  a  right  for  customers 
behind  the  city-gate  to  use  the  LDC's 
city-gate  as  a  primary'  deUver>'  point, 
regardless  of  whether  they  purchase 
interstate  capacity  from  the  LDC.  As 
explaineti  in  the  NOPR,  if  a  customer 
cannot  use  the  LDC's  city-gate  as  a 
primar\'  deliven,'  point,  it  may  not  have 
available  adequate  alternative  sources  of 
capacity,  because  the  purchase  of 
interstate  capacity  from  a  shipper  other 
than  its  own  LDC  (with  the  resulting  use 
of  the  city-gate  delivery  point  on  a 
secondarv'  basis)  may  not  be  the 
equivalent  of  purchasing  primary  point 
capacity  from  its  own  LDC. 

Proposed  Pilot  Program 

In  conjunction  with  the  NOPR,  the 
Commission  is  proposing  this  pilot 
program  to  help  assess  whether 
compUance  with  the  criteria  identified 
in  the  NOPR  is  indicative  of  a  lack  of 
market  power.  Under  this  program,  the 
price  cap  will  be  lifted  for  released 
capacity  and  pipehne  interruptible  and 
short-term  firm  capacity  in  a  designated 
geographic  area.  Specifically,  the  cap 
will  be  released  for  capacity  released  by 
an  LDC  to  delivery  points  in  its  delivery 
area,  for  interruptible  and  short-term 
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firm  transportation  sold  by  the  pipeline 
into  the  same  area,  and  for  capacity 
released  by  other  shippers  into  the  area. 
The  cap  would  be  released  only  for  the 
duration  of  the  experiment. ^  Because 
prices  for  released  capacity  generally 
approach  the  maximum  rate  only  during 
peak  periods,  the  Commission 
anticipates  the  pilot  program  needs  to 
last  at  least  through  the  1996-1997 
winter  heating  season,  if  not  longer. 

Applications  to  participate  in  the 
program  should  include  information 
showing  why  the  pipelines  and  the 
LDCs  cannot  exercise  market  power  in 
the  relevant  area,  although  this  showing 
need  not  constitute  the  detailed  market 
power  analysis  set  out  in  the 
Commission's  Policy  Statement  on 
Alternatives  to  Cost-Of-Service 
Ratemaking.  One  item  of  information 
that  should  be  included  in  the 
application  is  the  name  of  each  shipper 
on  the  pipeline,  together  with  the 
amount  of  its  firm  capacity  that  could  be 
used  to  effect  deliveries  to  the  LDC's 
delivery  area.^ 

In  addition  to  this  information,  LDCs 
need  to  meet  the  NOPR's  requirement 
for  open  access  service.  LDCs  with  state- 
approved  pilot  open  access  programs 
meet  the  requirement.  For  instance,  it 
appears  from  the  information  available 
to  the  Commission  that  New  York  and 
Cahfomia  may  have  open  access  tariffs 
that  would  qualify,  since  these  states 
provide  for  open  access  transportation 
to.non-core  industrial  customers  as  well 
as  to  core  or  residential  customers  that 
aggregate  their  demand. 

However,  special  discoimting 
programs  limited,  to  industrials  will  not 
be  sufficient.  An  LDC  that  does  not  meet 
the  open  access  requirement  still  may 
apply,  but  it  will  have  to  bear  a  greater 
burden  of  estabUshing  that  it  lacks 
market  power  and,  therefore,  must 
present  a  more  comprehensive  analysis 
of  market  power. 

In  order  to  qualify,  pipelines  would 
have  to  implement  tariff  revisions  to 
assure  comparability  between 
intemiptible  service  and  capacity 
release.  In  the  Business  Practices  Rule 
in  Docket  No.  RM96-1-000,  the 
Commission  adopted,  by  reference,  a 
standard  timeline  for  capacity  release 
transactions  established  by  the  Gas 
Industry  Standards  Board.  This 
timeline,  in  general,  provides  that,  so 
long  as  a  pipeline  is  notified  of  a  non- 
biddable  capacity  release  2V2  hours 


prior  to  its  nomination  deadline,  the 
replacement  shipper  can  nominate 
under  the  deal.  *  Pipelines  are  to 
implement  these  standards  by  the  spring 
of  1997.  Pipelines  seeking  to  participate 
in  the  pilot  program  can  comply  with 
the  comparabihty  requirement  by 
implementing  the  standard  capacity 
release  timeline  early.  * 

Pipelines  and  LDCs  may  file  joint  or 
concurrent  applications  to  participate. 
LEXIls,  however,  may  file  individual 
applications  so  long  as  the  application 
provides  enough  information  to 
establish  a  lack  of  market  power  in  the 
relevant  area  for  both  the  LDC  and  the 
pipeline.  If  an  LDC  files  individually, 
the  Commission  must  obtain,  prior  to 
the  Commission's  approval  of  the 
application,  a  commitment  from  the 
pipeline  to  participate  in  the  pilot 
program  by  implementing  the 
comparability  requirements  and 
providing  the  reporting  data  (outlined 
below).  After  receipt  of  the  applications, 
the  Commission  will  provide  an 
opportiuiity  for  comment  on  which 
appUcations  to  accept  and  on  the  design 
of  the  program. 

Reporting  Requirements 

To  judge  whether  the  market,  under 
these  conditions,  provides  adequate 
consumer  protection  against  market 
power  abuses,  the  Commission  will 
require  the  pipelines  and  LDCs 
participating  in  the  program  to  submit 
periodic  data  reports  for  the  period  of 
the  experiment.  Additionally,  to  provide 
a  basis  for  comparing  the  use  of  capacity 
and  prices,  the  same  data  also  will  be 
needed  for  the  year  prior  to  the 
experiment.  Pipelines  and  LDCs  will  not 
be  required  to  provide  these  data 
(including  the  prior  year's  data)  until 
after  the  Commission  has  accepted 
appUcations  to  participate  in  the 
program  according  to  a  schedule  to  be 
established.  This  information  will  be 
made  available  to  the  pubUc  to  assist  in 
the  assessment  of  the  experiment. 

The  Commission  needs  sufficient 
information  to  evaluate  whether 
capacity  is  being  allocated  efficiently 
and  whether  consiuners— options  for 
buying  and  selling  gas  have  been 
expanded.  These  data  v«ll  help  in 
analyzing  changes  in  the  number  and 
concentration  of  market  participants 
(buyers  and  sellers)  relative  to  the  pre- 


'Thus,  if  shippers  entered  into  a  long-term 
capacity  release  transaction,  the  ability  to  release 
above  the  cap  would  not  extend  beyond  the  end  of 
the  experiment. 

'For  example,  such  data  might  include  all  firm 
capacity  in  the  same  zone  as  the  LDC  and  any 
downstream  zone. 


*For  biddable  short-term  deals,  the  timeline 
requires  notification  to  the  pipeline  the  day  prior 
to  nomination. 

'  While  the  NOPR  in  this  docket  proposes  the 
elimination  of  the  competitive  bidding  requirement, 
pipelines  need  not  seek  to  implement  this 
recommendation  for  the  pilot  program.  However,  if 
they  do,  they  would  need  to  file  a  separate  tariff 
provision  limited  to  the  LOC  or  LiX^  participating 
in  the  program. 


experimental  base  period,  as  well  as  the 
concentration  of  buyers  and  sellers 
paiticipadng  in  the  market  each  day  and 
the  voliunes  traded  by  each.  These  data 
further  will  reveal  changes  in  the  use  of 
capacity  relative  to  the  pre-experimental 
base  period.  For  example,  these  data 
wrill  show  any  changes  in  the  mix  of 
interruptible,  firm,  release  capacity,  and 
bundled  sales  and  any  changes  in  the 
use  of  storage.  These  data  also  will 
permit  analysis  of  how  daily  prices  vary 
depending  on  the  availabiUty  of 
capacity,  which  may  be  suggestive  of 
whether  market  power  is  being 
exercised. 

For  pipelines,  the  information  that  is 
needed  would  include  for  the  period  of 
the  experiment  and  for  one  year  prior  to 
the  start  of  the  experiment,  the 
following  information  for  all 
transactions  that  potentially  could  be 
used  to  make  deliveries  to  the  LDC's 
delivery  area: 

1.  For  each  capacity  release  and  finn 
transaction  into  which  parties  have  entered 
that  affects  the  relevant  area,  the  name  of  the 
shipper;  the  contract  number,  the  rate 
schedule;  the  rate  charged  (including  all 
terms  and  conditions  of  the  rate); '  the 
maximum  rate;  the  contractual  quantity;  the 
beginning  and  end  date  of  the  transaction; 
the  date  on  which  the  parties  to  a  capacity 
release  transaction  posted  the  transaction  to 
the  pipeline;  the  receipt  and  delivery  points 
of  the  transaction;  an  identification  of  any 
changes  to  different  primary  or  secondary 
receipt  or  delivery  points  made  by  the 
replacement  shipper:  an  identification  of 
whether  a  capacity  release  transaction  is  a 
segmented  release;  ''  and  an  identification  of 
an  affiliate  relationship  with  the  pipeline; 

2.  For  each  capacity  release,  interruptible, 
and  firm  shipment  made  on  its  system  that 
affects  the  relevant  area,  for  each  day,  the 
name  of  the  shipper,  the  contract  nimiber,  the 
daily  quantity  of  gas  scheduled,  and  the  daily 
total  revenue  derived. 

3.  The  available  capacity  on  the  mainline 
and  for  receipt  and  delivery  points,  for  each 
day,  and  any  operational  flow  orders  that  are 
in  effect  for  each  day  that  would  affect  the 
relevant  area. 

For  LDCs,  the  required  information 
would  include  a  map  of  the  LDC's 
system,  showing  its  capacity  at  city-gate 
delivery  points  and  the  following 
information  for  the  period  of  the 
experiment  and  for  one  year  prior  to  the 
start  of  the  experiment  the  following: 

1.  For  its  interstate  capacity,  by  pipeline, 
by  rate  schedule,  by  day,  the  total  quantity 
of  its  interstate  capacity  and  the  amount  used 


*  Terms  and  conditions  would  include,  for 
example,  a  rate  that  varied  depending  on  the 
volume  shipped. 

^  In  a  segmented  release,  the  releasing  shipper 
divides  its  capacity  into  one  or  more  segments  and 
either  separately  releases  multiple  segments  or 
releases  one  or  more  segments  while  retaining  some 
capacity  for  its  own  use. 
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for  traditional  on-system  retail  sales  at 
WACOG,  for  capacity  release,  for  off-system 
bundled  gas/transportation  sales,  and  for  on- 
system  bundled  gas/ transportation  sales  at 
other  than  WACOG; 

2.  For  each  off-system  or  on-system 
bundled  gas/transportation  sale  at  other  than 
WACOG,  the  name  of  the  shipper,  the  rate 
charged  (including  all  terms  and  conditions 
of  the  rate),  the  maximum  rate  (if  applicable), 
the  daily  quantity  of  gas  sold,  the  daily 
revenue  derived,  the  receipt  and  delivery 
points,  and  the  beginning  and  end  date  of  the 
transaction. 

In  addition,  where  applicable,  LDCs 
must  provide  a  statement  of  the  amount 
of  interstate  pipeline  capacity  held  by 
an  affiliated  marketer,  and  for  the  period 
of  the  experiment  and  one  year  prior  to 
the  experiment,  a  list  of  any  capacity 
release  transactions  with  an  affiliate. 

The  Commission  will  require 
pipelines  and  LDCs  to  file  these  data  in 
electronic  form.  The  template  for 
reporting  the  information  will  be  made 
available  to  those  making  applications, 
upon  request,  so  they  can  comment  on 
the  format.  Those  filing  proposals  and 
comments  should  discuss  the  design  of 
the  program,  including,  but  not  limited 
to.  how  long  the  experiment  should  run, 
the  period  for  filing  the  year-before  data 
and  the  periodic  reports  (monthly, 
quarterly). 

Application  and  Comment  Procedures 

The  Commission  hopes  to  be  able  to 
begin  the  pilot  program  in  the  1996-97 
winter  heating  season.  LDCs  or 
pipelines,  therefore,  should  file  their 
applications  by  August  30, 1996. 
although  later  applications  also  will  be 
considered.  After  receiving  the  requests 
to  participate,  the  Commission  will 
provide  1 5  days  for  comment  on  which 
applications  should  be  granted  as  well 
as  on  the  design  of  the  experiment  and 
possible  improvements.  In  addition,  at 
the  end  of  the  pilot  program,  the 
Commission  intends  to  solicit 
comments  from  both  buyers  and  sellers 
providing  their  assessment  of  the 
results. 

Apphcations  and  comments  should 
be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426,  and  should  refer 
to  Docket  No.  RM96-14-001. 
Additionally,  the  Conmiission  strongly 
encourages  applicants  and  commenters 
to  submit  a  computer  diskette  of  their 
comments  in  WordPerfect  version  6.1 
format  or  lower  or  La  ASCII  format,  with 
the  name  of  the  filer  and  Docket  No. 
RM96-14-001  on  the  outside  of  the 
diskette.  Those  providing  files  in  ASCII 
format  should  take  care  to  examine  the 
form  of  an  ASCII  conversion  to  ensure, 
for  instance,  that  it  includes  footnotes. 
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headers,  and  footers,  as  these  have  often 
been  left  out  in  past  electronic  filings. 
All  written  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE.  Washington.  DC 
20426,  during  regular  business  hours. 

Information  Collection 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3507,  and  Office  of 
Management  and  Budget  (OMB) 
implementing  regulations  at  5  CFR 
1320.10  require  OMB  to  approve  certain 
reporting  and  recordkeeping 
requirements  (collections  of 
information)  imposed  by  a  federal 
agency.  Upon  approval  of  a  collection  of 
information.  OMB  will  assign  an  OMB 
control  number  and  an  expiration  date. 

The  proposed  pilot  program  will  be 
done  under  two  new  temporary  data 
collections,  FERC-549AP,  Gas  Pipeline 
Certificates:  Application  for  Capacity 
Release/Pilot  Program),  (OMB  Control 
No.  (to  be  assigned  by  OMB))  (FERC- 
549AP),  and  FERC-549P,  Gas  Pipeline 
Rates:  Capacity  Release/Pilot  Program 
(OMB  Control  No.  (to  be  assigned  by 
OMB))  (FERC-549-P).  The  respondents 
will  be  local  distribution  companies  and 
interstate  natiual  gas  pipelines.  Because 
participation  in  the  program  is 
volimtary,  the  Commission  is  imable  to 
estimate  the  total  number  of  applicants, 
nor  can  the  Commission  determine  the 
number  of  applications  it  will  approve 
imtil  after  it  receives  the  applications. 

The  Commission  estimates  that  the 
average  time  per  respondent  for 
reviewing  the  requirements  to 
participate  in  the  program,  searching 
existing  data  sources,  and  preparing  the 
application  will  be  40  hours,  with  a 
total  cost  per  respondent  of  about 
$2,000.  For  those  applicants  chosen  to 
participate  in  the  program,  the  estimate 
for  extracting  and  reporting  the  year- 
before  and  periodic  data  in  the  required 
format  will  average  60  hours  per 
respondent,  with  an  estimated  cost  of 
about  $6,000  per  respondent. 
Participation  in  this  program  is  purely 
voluntary,  and  the  costs  are  one-time 
costs  that  will  not  be  incurred  on  an 
annual  basis. 

The  proposed  collection  of 
information  is  being  submitted  to  OMB 
for  review.  Because  the  Commission 
hopes  to  approve  certain  applications  to 
participate  in  the  pilot  program  in  time 
for  the  1996-97  winter  heating  season, 
the  Commission  has  requested 
applications  within  30  days  of  this 
order.  Accordingly,  the  Commission  has 
requested  the  Office  of  Management  and 
Budget  (OMB)  to  provide  for  emergency 
processing  of  this  proposed  collection  of 


information  by  August  15,  1996. 
Comments  on  the  collection  of 
information,  therefore,  should  be  filed 
with  the  Office  of  Management  and 
Budget  as  soon  as  possible  to  provide 
OMB  sufficient  time  for  its  review.  For 
copies  of  the  OMB  submission,  contact 
Michael  Miller  at  (202)208-1415 
Interested  persons  may  send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 
FBiductions  of  burden,  to  the  Desk 
Officer  FERC,  Office  of  Management  and 
Budget,  Room  3019  NEOB.  Washington, 
D.C.  20503,  phone  202-395-3087  or  via 

the  Internet  at  hillier t@al.eop.gov. 

Comments  should  be  filed  with  the 
Office  of  Management  and  Budget.  A 
copy  of  any  comments  filed  with  the 
Office  of  Management  and  Budget  also 
should  be  sent  to  the  following  address 
at  the  Commission:  Federal  Energy 
Regulatory  Conunission,  Information 
Services  Division,  Room  41-17, 
Washington,  DC  20426,  Attention: 
Michael  Miller. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretary. 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[OPPTis-00192;  f=RL-63a5-6]     ' 

Agency  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the  ' 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collection  as  described 
below.  The  ICR  is  a  continuing  ICR 
entitled  "Polychlorinated  Biphenyls 
(PCBs):  Use  in  Electrical  Equipment  and 
Transformers,"  EPA  ICR  No.  1000,  OMB 
No.  2070-0003.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  vafid  OMB  control  nmnber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  bsted  in  40  CFR  part  9. 
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DATES:  Written  comments  must  be 
submitted  on  or  before  October  7, 1996. 

ADDRESSES:  Submit  three  copies  of  all 
written  comments  to:  TSCA  Document 
Receipts  (7407),  Room  NE-G99,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  EX:  20460, 
Telephone  202-260-7099.  All  comments 
should  reference  administrative  record 
number  AR-162.  This  ICR  is  available 
for  pubhc  review  at,  and  copies  may  be 
requested  from,  the  docket  address  and 
phone  number  listed  above.  Comments 
and  data  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  ncic@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  administrative  record  number  "AR- 
162  and  ICR  1000."  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  docxunent  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  m.  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554-0551,  e-mail:  TSCA- 
HotUne@epamail.epa.gov.  For  technical 
information  contact:  Tom  Simons, 
Chemical  Management  Division  (7404), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  Telephone:  202-260-3991; 
Fax:  202-260-1724;  e-mail: 
simons.tom@epamail.epa.gov. 

SUPPLEMENTARY  iNFORMATION: 
Electronic  Availability:  Electronic 
copies  of  the  ICR  are  available  from  the 
EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Sub- Set  entry  for  this  document  under 
"Rules  and  Regulations." 

I.  Background 

Entities  potentially  affected  by  this 
action  are  owmers  of  PCB-containing 
transformers  used  in  industry,  utilities, 
government  and  private  buildings  or 
elsewhere.  For  the  collection  of 
information  addressed  in  this  notice, 
EPA  would  like  to  solicit  comments  to: 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

n.  Information  Collection 


EPA  is  seeking  comments  on  the 
following  Information  Collection 
Request. 

Title:  Polychlorinated  Biphenyls 
(PCBs):  Use  in  Electrical  Equipment  and 
Transformers;  EPA  ICR  No.  1000, 0MB 
No.  2070-0003,  expires  April  30, 1997. 

Abstract:  Section  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
generally  prohibits  the  manufactvire, 
processing,  distribution  in  commerce, 
and  use  of  PCBs  after  July  2. 1979.  EPA 
has  authority,  however,  to  allow  a  use 
to  continue  if  it  determines  that  the  use 
will  not  present  unreasonable  risks  to 
public  health  and  the  environment.  In 
the  case  of  regulating  PCB  electrical 
equipment,  EPA  has  promulgated  a 
series  of  rules  since  the  1978 
prohibition  on  the  use  of  PCBs  (see  40 
CFR  part  761). 

EPA  imposed  the  reporting 
requirements  contained  in  these  rules  to 
^__gnsure  that  the  National  Response 

Center  is  informed  immediately  of  fires 
involving  PCB  transformers.  PCB 
transformer  fires  generate  hazardous 
dioxins  and  furans,  substances  many 
times  more  toxic  than  PCBs.  The 
recordkeeping  requirements  are  used  to 
document  the  use,  location  and 
condition  of  PCB  equipment.  The 
reporting  and  recordkeeping 
requirements  are  essential  to  prevent 
adverse  effects  to  human  health  and  the 
environment  from  leaks  or  spills  of  PCB 
fluids  or  from  potential  exposures  to 
dioxins  and  furans  dining  transformer 
fires.  Without  such  recordkeeping  and 
reporting  safeguards,  EPA  would  not  be 
able  to  fulfill  its  responsibility  imder 
TSCA  of  preventing  unreasonable  risk  to 
human  health  and  the  environment 
from  exposure  to  PCBs. 


Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  761).  The  information  collected 
imder  this  ICR  is  not  considered  to  be 
confidential. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  24,906  hours  per 
year,  with  an  annual  cost  of  $967,758. 
These  totals  are  based  on  an  average 
burden  of  approximately  10  minutes 
(0.17  hours)  per  response  for  an 
estimated  150,000  respondents 
performing  one  or  more  required 
inspections  annually  of  PCB-containing 
transformers  and  maintaining  associated 
records,  and  an  average  burden  of 
approximately  1  hoiu  per  response  for 
an  estimated  6  respondents  submitting 
reports  of  PCB  transformer  fires.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiut:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

m.  Public  Record 

A  record  has  been  estabUshed  for  this 
action  under  docket  number  "OPPTS- 
00192"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubhc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  Tor  this  action,  as 
well  as  the  pubUc  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
■  official  record  which  will  also  include 
all  comments  submitted  directly  in 
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writing.  The  official  record  is  the  paper 
recorci  maintained  at  the  address  in 
AD[)RESSES  at  the  beginning  of  this 

document 

List  of  Subjects 

Environmental  protection  and 
Information  collection  requests. 

Dated   July  30.  1996. 
Lynn  R.  Goldman. 

Asjiistant  Administrator  for  Prevsntion, 
Pesticides  and  Toxic  Substances. 

(FRDot    96-20226  Filed  a-7-96:  8:45  am) 

8ILUMQ  CODE  afi«0-60-^ 


[FRL-5547-e] 

Agency  Information  Coiiection 
Activities:  Submission  for  0MB 
Review;  Comment  Request: 
^4otiflcation  of  Regulated  Waste 
Activity  Under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  Part  A  Hazardous  Waste 
F>ermit  Application  and  Modification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUIMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  spq.).  this  notice  announces  that 
the  following  Information  Collection 
Requests  (ICR)  have  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval; 
Notification  of  Regulated  Waste 
Activities  (Notification),  OMB  No. 
2050-0028;  and  RCRA  Hazardous  Waste 
Permit  AppHcation  and  Modification 
Part  A  (Part  A).  OMB  No.  2050-0034. 
both  expiring  on  October  1, 1996.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  9.  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  261.12 
(Notification)  and  EPA  ICR  No.  262.08 
(Part  Al 

SUPPLEMENTARY  INFORMATION: 

Tilie:  .\oufication  of  Regulated  Waste 
Activity,  EPA  ICR  #261.12,  OMB  No. 
2050-0028.  RCRA  Hazardous  Waste 
Permit  Application  and  Modification 
Part  A,  EPA  ICR  #262.08,  OMB  No. 
2050-0034.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Section  3010  of  Subtitle  C  of 
RCRA,  as  amended,  requires  any  person 
who  generates  or  transports  regulated 


waste  or  who  owns  or  operates  a  facility 
for  the  treatment,  storage,  or  disposal 
(TSD)  of  regulated  waste  to  notify  EPA 
of  their  activities,  including  the  location 
and  general  description  of  the  activities 
and  the  regulated  wastes  handled. 
Section  3005  of  Subtitle  C  of  RCRA 
requires  TSDs  to  obtain  a  permit  To 
obtain  the  permit,  the  TSD  must  submit 
an  application  describing  the  facility's 
operation.  There  are  two  parts  to  the 
RCRA  permit  apphcation — Part  A  and 
Part  B.  Part  A  defines  the  processes  to 
be  used  Cor  treatment,  storage,  and 
disposal  of  hazardous  wastes;  the  design 
capacity  of  such  processes;  and  the 
specific  hazardous  wastes  to  be  handled 
at  a  facility.  The  Part  B  ICR  will  be 
addressed  in  a  future  Federal  Register 
notice  when  that  ICR  is  submitted  to 
OMB.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Fart  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  these  collections 
of  information  were  published  on  April 
4, 1996  (FR  61  15065);  7  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
the  Notification  collection  of 
information  is  estimated  to  average  3.25 
hours  per  response,  and  the  annual 
public  reporting  and  recordkeeping 
burden  for  the  Part  A  collection  of 
information  is  ^timated  to  average  23.6 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utihze  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  appUcable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Notification 

Respondents/Affected  Entities: 
Generators  and  Treaters,  storers  and 
disposers  of  Hazardous  Waste. 

Estimated  Number  of  Respondents: 
44,000. 

Frequency  of  Response:  One-time. 


Estimated  Total  Annual  Hour  Burden: 
143,000  hours. 

Estimated  Total  Annualized  Cost 
Burden:  SU2.000. 

Part  A 

Respondents/Affected  Entities: 
Treaters.  storers  and  disposers  of 
Hazardous  Waste. 

Estimated  Number  of  Respondents: 

56. 

Frequency  of  Response:  One-time 

Estimated  Total  Annual  Hour  Burden: 
1,368  hours. 

Estimated  Total  Annualized  Cost 
Burden.  $351  00. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  261.12, 
OMB  Control  No.  2050-0028  for 
Notification,  and  EPA  ICR  No,  262.08, 
OMB  Control  No.  2050-0034  for  Part  A 
in  any  correspondence. 

Ms.  Sandy  Farmer.  US.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington.  DC  20460. 
and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget — Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW,    . 
Washington,  DC  20503. 

Dated:  August  1, 1996. 
loseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-20244  Filed  &-7-96;  8:45  am] 

BILLING  CODE  5560-6(M> 


[FRL-5549-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
NESHAP:  Benzene  Waste  Operations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
Information  Collection  Request  (ICR) 
#1541  04  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost. 

DATES:  Comments  must  be  submitted  on 
or  before  September  9,  1996. 
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FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1541.05. 

SUPPLEMENTARY  INFORMATION: 

Title:  NESHAP:  Benzene  Waste 
Operations  (OMB  Control  No.  2060- 
0183;  EPA  ICR  No.  1541.05)  expiring  8/ 
31/96.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  Any  facility  which  manages 
a  waste  containing  benzene  must 
maintain  records  and  submit  reports  to 
the  Agency.  There  is  a  tiered  threshold 
for  burden.  Facilities  managing  waste 
containing  less  than  1  megagram  of 
benzene  must  simply  certify  to  that 
affect  and  maintain  documentation  to 
support  their  finding.  Facilities 
managing  more  than  1  megagram  and 
less  than  10  megagrams  of  benzene- 
containing  waste  must  prepare  an  initial 
certification,  test  annually  to  verify  that 
their  waste  stream  still  falls  within  this 
range  and  maintain  documentation  to 
support  these  findings.  Facilities 
managing  more  than  10  megagrams  of 
waste  must  submit  quarterly  and  annual 
reports  documenting  the  results  of 
continuous  monitoring.  The  Agency 
uses  this  information  to  determine 
compliance  and  to  select  plants  or 
processes  for  inspection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  ate  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  5/29/ 
96  (61  FR  26901);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  71  h'ours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  inforrrtation  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Chemical  plants,  petroleum  refineries, 
coke  by-product  recovery  plants,  and 
commercial  treatment,  storage,  and 
disposal  facilities. 

Estimated  Number  of  Respondents: 
240. 

Frequency  of  Response:  quarterly, 
annually. 

Estimated  Total  Annual  Hour  Burden: 
17,028  hours. 

Estimated  Total  Annualized  Cost 
Burden: SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1541.05  and 
OMB  Control  No.  2060-0183  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  July  31,  1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-20245  Filed  8-7-96;  8:45  ami 
BILLING  CODE  656a-fiO-P 


[FRL-5547-8] 

Agency  Information  Collection 
Activities  Under  OMB  Review,  Renewaf 
Request  for  OMB  No.  2070-0143 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  emnounces  that 
the  Office  of  Prevention,  Pesticides  and 
Toxic  Substances  has  forwarded  the 
Information  Collection  Request  (ICR) 
entitled:  Alternate  Threshold  for  Low 
Annual  Reportable  Amounts;  Toxic 
Chemical  Release  Reporting  (EPA  ICR 
#1704.03;  OMB  Approval  #2070-0143), 
which  is  abstracted  below,  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument.  The  Agency  is 


requesting  the  renewal  of  the  existing 
approval,  which  is  scheduled  to  expire 
on  September  30, 1996.  A  Federal 
Register  notice  proposing' this 
submission  and  providing  60  days  for 
public  comment  on  the  request  and  the 
contents  of  this  ICR  was  issued  on  May 
15,  1996  (61  FR  24488).  EPA  only 
received  one  comment  during  the 
comment  period,  which  expressed 
support  for  the  maintenance  of  the 
Alternate  Reporting  Threshold,  urging 
OMB  to  promptly  approve  the  renewal 
request  in  order  to  ensure  its  continued 
availability. 

DATES:  Any  comments  must  be 
submitted  to  the  addresses  listed  below 
on  or  before  September  9,  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Fanner  at  EPA,  202-260- 
2740,  and  refer  to  EPA  ICR  No.  1704.03. 
ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses:  Ms.  Sandy 
Farmer,  U.S.  Environmental  Protection 
Agency,  Information  Policy  Branch 
(2137),  401  M  Street,  SW,  Washington, 
DC  2046O,  with  a  copy  also  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street,  NW, 
Washington,  DC  20503.  Please  refer  to 
EPA  ICR  No.  1704.03  and  OMB  Control 
No.  2070-0143  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

i?ev7eiv  Requested:  This  is  a  request  to 
renew  a  currently  approved  informaUon 
collection. 

ICR  Numbers:  EPA  ICR  No.  1704.03 
and  OMB  No.  2070-0143. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  September  30, 
1996. 

Title:  Alternate  Threshold  for  Low 
Annual  Reportable  Amounts;  Toxic 
Chemical  Release  Reporting. 

Abstract:  This  information  collection 
request  (ICR)  covers  the  public  reporting 
and  recordkeeping  requirements 
associated  with  toxics  release  inventory 
(TRI)  reporting  based  on  an  alternate 
threshold  for  facilities  with  low 
amounts  of  chemicals  in  waste,  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  (42  U.S.C.  11023(f)(2)). 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
in  excess  of  the  applicable  threshold 
quantities  to  report  their  environmental 
releases  of  such  chemicals  annually. 
Each  covered  facility  must  file  a 
separate  Form  R  for  each  listed  chemical 
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manufactured,  processed  or  otherwise 
used  in  excess  of  the  reporting 
thresholds  estabUshed  in  section 
313(0(1)  EPA  has  authority  to  revise 
these  threshold  amounts  pursuant  to 
section  313(fl(2);  however,  such  revised 
threshold  amounts  must  obtain 
reporting  on  a  substantial  majority  of 
total  releases  of  the  chemical  at  all 
facilities  subject  to  section  313.  A 
revised  threshold  may  be  based  on 
classes  of  chemicals  or  categories  of 
facilities.  Section  328  provides  EPA 
with  general  rulemaking  authority  to 
develop  regulations  necessary  to  carry 
out  the  purposes  of  the  Act. 

EP.-\  has  established  an  alternate 
threshold  for  those  facilities  with  low 
amounts  of  a  listed  toxic  chemical  in 
wastes.  A  facility  that  meets  the  current 
section  313  reporting  thresholds,  but 
estimates  that  the  total  amount  of  the 
chemical  in  total  waste  does  not  exceed 
500  pounds  per  year,  can  take  advantage 
of  an  alternate  manufacture,  process  or 
otherwise  use  threshold  of  1  million 
pounds  per  year,  for  that  chemical, 
provided  that  certain  conditions  are 
adhered  to.  The  amounts  in  total  waste 
are  the  combined  total  of  amounts 
released  at  the  facility,  treated  at  tiie 
facility  (as  represented  by  amounts 
destroyed  or  converted  by  treatment 
processes),  recovered  at  the  facility  as  a 
result  of  recycling  operations, 
combusted  for  the  purpose  of  energy 
recovery  at  the  facility,  and  transferred 
from  the  facility  to  off-site  locations  for 
the  purpose  of  recycling,  energy 
recovery,  treatment,  or  disposal. 

Each  qualifying  facility  that  chooses 
to  apply  the  revised  manufacture, 
process  or  otherwise  use  threshold  must 
file  an  annual  certification  statement  in 
lieu  of  a  complete  Form  R.  This  annual 
certification  is  submitted  to  both  the 
EPCR.^  reporting  center  and  the 
designated  state  recipient  in  the  same 
manner  that  the  Form  R  is  submitted. 
The  aimual  certification  provides  a 
signed  statement  that  the  sum  of  the 
amount  of  the  TRI  chemical  in  wastes 
did  not  exceed  500  pounds  for  this 
reporting  year,  and  that  the  chemical 
was  manufactured,  processed,  or 
otherwise  used  in  an  amount  not 
exceeding  1  million  pounds  during  this 
reporting  vear 

The  pnmary^  function  served  by  the 
certification  statement  is  to  satisfy  the 
statutory  requirement  to  maintain 
reporting  on  a  substantial  majority  of 
releases  for  all  listed  chemicals.  Without 
the  certification  statement,  users  of  TRI 
data  would  have  no  access  to  any 
m formation  on  these  chemicals.  The 
certification  statement  can  also  be 
considered  a  de  facto  range  report  that 
indicates  that  the  sum  of  amoimts  of  the 


chemical  in  waste  did  not  exceed  300 
poimds,  which  can  be  useful  to  any 
party  interested  in  amount^  being 
handled  at  a  particular  facility  or  for 
broader  statistical  purposes. 
Additionally,  the  certification  statement 
provides  compliance  monitoring  and 
enforcement  programs  along  with  other 
interested  parties  a  means  to  track 
chemical  management  activities  and 
verify  overall  compliance  with  the  rule. 

This  ICR  is  simitar  to  the  one 
previously  approved  by  OMB,  but  has 
been  amended  slightly  to  reflect  TRI 
delisting  actions  that  have  occtirred 
since  the  last  ICR  and  which  impact  the 
estimated  number  of  potential 
certifications.  To  date,  EPA  has  either 
completely  removed  or  modified  the 
listing  for  7  chemicals.  This  reduces  the 
number  of  certification  statements 
estimated  by  approximately  12  percent 
compared  to  the  previous  ICR  for  the 
alternate  threshold,  which  acts  to 
reduce  the  estimated  burden  for  this 
data  coUection. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  34.5  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sovuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  niunbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities: 
Chemical  facilities  that  manufacture, 
process  or  otherwise  use  certain  toxic 
chemicals  and  which  are  required, 
under  EPCRA  section  313,  to  report 
aimually  to  EPA  their  environmental 
releases  of  such  chemicals. 

Estimated  No.  of  Respondents:  10,257 

Estimated  Total  Annual  Burden  on 
Respondents:  709,784  hours. 

Frequency  of  Collection:  Annual. 

Dated:  July  31, 1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(PR  Doc.  9&-20249  Filed  &-7-96;  8:45  am) 
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Retrofit/ Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urt>an  Buses; 
Public  Review  of  a  Notification  of 
Intent  to  Certify  Equipment 

AGENCY:  Environmental  Protection 

.Agency. 

ACTION:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  45  day 

public  review  and  comment  period. 

SUMMARY:  The  Agency  has  received  a 
notification  of  intent  to  certify  urban 
bus  retrofit/rebuild  equipment  piu^uant 
to  40  CFR  Part  85.  Subpart  O.  Pursuant 
to  §  85.1407(a)(7),  today's  Federal 
Reeister  notice  summarizes  the 
notification  below,  announces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  ,'\gency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  comments  received,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  luban  bus  engines. 

The  Engine  Control  Systems  Ltd. 
(ECS)  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  category 
XI\'-A  of  Public  Docket  A-93-42, 
entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment".  This 
docket  is  located  at  the  address  below. 

Today's  notice  initiates  a  45  day 
period  diuring  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  Public  Docket 
A-93-42.  Category  XIV-A.  at  the 
address  below.  An  identical  copy 
should  be  submitted  to  Anthony  Erb, 
also  at  the  address  below. 
DATES:  Comments  must  be  submitted  on 
or  before  September  23,  1996. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93-42 
(Category  XIV-A),  Room  M-1500,  401 
M  Street  S  W.,  Washington,  DC  20460. 

2.  Anthony  Erb.  Engine  Compliance 
Programs  Group,  Engine  Programs 
and  Compliance  Division  (6405J),  401 
"M"  Street  S.W.,  Washington,  DC 
20460. 

The  ECS  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
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in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Anthony  Erb,  Engine  Compliance  and 
Programs  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460. 
Telephone:  (202)  233-9259. 

SUPPLBMEhfTARY  INFOPMATlOK 

i.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  wdth  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1,  1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  options: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 


fleet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
comphance  options,  operators  of  the 
affected  buses  must  use  equipment 
which  has  been  certified  by  the  Agency. 
Emissions  requirements  under  either  of 
the  two  compliance  options  depend  on 
the  availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
model.  To  be  used  for  Program  1 , 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Program  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  tiun  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program.  For  Program  1, 
information  on  life  cycle  costs  must  be 
submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM.  Both 

Table  A.— Certification  Levels 


of  these  values  are  based  on  1992 
dollars. 

n.  Notification  of  Intent  to  Certify 

By  a  notification  of  intent  to  certify 
signed  December  13, 1995,  ECS  has 
applied  for  certification  of  equipment 
applicable  to  Detroit  Diesel  Corporation 
(DEXD)  two-cycle  engines  originally 
equipped  in  an  urban  bus  from  model 
year  1979  to  model  year  1993  (Table  A). 
The  notification  of  intent  to  certify 
states  that  the  equipment  being  certified 
is  an  oxidation  converter  muffler 
(OCM).  The  OCM  contains  an  oxidation 
catalyst  developed  specifically  for  diesel 
applications,  packaged  as  a  direct 
replacement  for  the  muffler.  The 
application  states  that  the  candidate 
equipment  provides  a  25  percent  or 
greater  reduction  in  emissions  of 
particulate  matter  (PM)  for  petroleum 
fueled  diesel  engines  relative  to  an 
original  engine  configuration  writh  no 
after  treatment  installed.  The  engines 
are  to  be  rebuilt  to  original 
specifications,  or  not  rebuilt  but  able  to 
meet  specified  engine  calibrations.  A  25 
percent  reduction  is  also  claimed  for 
engines  that  have  been  retrofit/rebuilt 
vsrith  certified  new  rebuild  kits  that  do 
not  include  after  treatment  devices.  The 
latter  applies  to  the  DDC  retrofit/ rebuild 
kits  which  were  certified  on  October  2, 
1995 (60  FR  51472)  and  July  19, 1996 
(61  FR  37738). 


Engine  Models 

Model  Year 

PM 
Level  1 

with 
OCM 

PM 

Level  2 

with 

OCM 

and 
DDC 
Cer- 
tified 

Re- 
build 

Krt 

Code/ 
Family 

6V92TAMUI 

1979-87 
1988-1989 
1986-87 
1988-90 
1991 
1992-93 
1973-69 
1985-86 
1988-89 
1990-91 

0.38 
023 
0.23 
023 
023 
0.19 
0.38 
0.38 
023 
0.23 

0.22 

0.17 
N/A 

0.17 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

All 

6V92TA  DDEC  1  

All 
All 

6V92TA  DDEC  II  

Ait 

6V71N /. 

All 
All 

6V71T  

All 

6L71TA 

All 

6L71TA  DDEC „ 

All 

'  The  oriainal  PM  certification  levels  for  the  1991  6V92TA  DDEC  II,  and  6L71TA  DDEC  engine  models  are  based  on  Federal  Emission  Limits 
(FELs)  under  the  averaging,  banking  and  trading  program.  These  limits  are  higher  than  the  1691  PM  standard  of  025  g/bhp-hr.  The  PM  level 
listed  in  this  table  for  the  engines  that  are  equipped  with  the  OCM  provide  at  least  a  25%  reduction  from  the  original  cerbfication  levels.  The 
1992  to  1993  6V92TA  DDEC  II  engine  models  were  also  certified  using  FELs  under  the  trading  and  banking  program  and  likewise  the  PM  tevels 
for  the  engines  equipped  with  the  OCM  represent  at  least  a  25%  reduction  from  ttie  original  certification  levels. 

^  For  6V92TA  MUl  and  6V92TA  DDEC  II  models  that  are  rebuilt  using  a  certified  DDC  emissions  retrofit  kit,  ECS  is  certifying  the  PM  engine 
erriissions  to  reduced  levels  as  provided  In  Table  A.  provided  the  OCM  is  installed  at  the  same  time  the  rebuild  with  the  certified  DDC  upgrade 
Kit  takes  place.  The  DDC  upgrade  krt  certification  notifkations  were  published  in  the  Federal  Register  on  October  2,  1995  (60  FR  51472)  and 
July  19,1996  (61  FR  37738)  respectively. 
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ECS  indicates  that  the  maximum  cost 
in  1995  dollars  will  not  exceed 
$?,16<)  00  (or  $2,000  in  19<»2  dollars). 
Equipment  cost  is  listed  to  oe  $2,089.00 
and  installation  costs  are  not  to  exceed 
$80.00  (maximum  of  2.0  hours  of  labor 
time  estimated).  ECS  states  that  there  is 
no  fuel  economy  impact  based  on  the 
fuel  economy  data  generated  during 
testing,  and  that  no  incremental 
maintenance  will  be  necessary  due  to 
the  addition  of  this  equipment. 
Therefore,  this  equipment  may  qualify 
as  a  trigger  for  program  requirements  for 
the  25%  reduction  standard.  However, 
it  is  noted  that  designation  as  a  trigger 
is  not  necessary  in  this  case  as  trigger 
technology  is  already  certified  for  the 
25%  reduction  standard  for  every 
engine  model  for  which  this  technology 
would  be  certified 

ECS  presents  exhaust  emission  data 
from  testing  the  candidate  equipment 
configurations  on  two  engines  using  the 
faderal  engine-dynamometer  test 


procedures  of  40  CFR  Part  86,  as  well 
as  chassis  dynamometer  testing.  A  1991 
model  year  DDC  fiV92TA  DDEC  H 
engme  was  tested  on  an  engine 
djmamometer  and  a  1987  model  year 
DDC  6V71N  engine  was  tested  on  a 
chassis  dynamometer.  The  6V71N 
engine  was  selected  to  represent  a 
'*worst  case",  with  respect  to  PM,  for  the 
engines  for  which  certification  of  the 
equipment  is  being  sought  based  on  a 
pre-rebuild  PM  level  for  the  6V71N  of 
0.50,  from  the  table  in  40  CFR  section 
85.1403(c)(l)(iii)(A).  The  6V71N  engine 
quahfies  as  a  "worst  case"  engine  for  all 
two-stroke/cycle  engines  with  the 
exception  of  the  1990  DDC  6L71TA.  The 
1991  6V92TA  DDEC  engine  was  tested 
to  show  the  ability  of  the  OCM  to  reduce 
PM  based  on  a  "pre-rebuild" 
certification  level  of  0.31  g/bhp-hr.  All 
testing  was  conducted  using  test  fuel 
having  a  maximum  sulfur  level  of  0.05 
weight  percent. 

Table  B.— Test  Engine  Emission 


Baseline  testing  was  conducted  on  the 
6V71N  engine  after  rebuild  to  the 
manufacturer's  original  engine 
configurauon.  Ihe  6V92rA  DDEC  II 
engine  was  a  former  durability  test 
engine  that  had  been  used  by  the 
manufacturer  (DDC)  and  was  purchased 
from  DDC  in  1994.  This  engine  was  not 
rebuilt  and  had  accumulated  1120  hours 
of  operation  prior  to  the  baseline  test. 
Subsequent  engine  tests  were  performed 
after  the  candidate  equipment  was 
installed. 

Table  B  sxunmarizes  the  emission 
levels  from  the  engine  dynamometer 
testing  for  the  6V92TA  DDEC  11  engine 
and  for  the  chassis  tests  performed  on 
the  6V71N  engine.  The  driving  cycles 
used  for  the  chassis  testing  were  the 
Central  Business  District  (CBD),  and  the 
New  York  Bus  Composite  Cycle  (NYC). 
Additional  testing  information  is 
provided  in  the  attachments  to  the 
notification. 


Engine 


Engine  Dyno 

!9Q"  OV92TA  DDEC  ._ 

Chassis  Dvno „ 

1987  6V71N 


Gaseous  and  Particulate 


HC 


CO        NO 


PM 


gftihp^ 


1.3 

0.42 

0.14 


15.5 
1.19 
0.39 


10.7 
4.95 
4.87 


0.25 
0.18 
0.13 


Smoke 


ACC     LUG     Peak 


percent  opacity 


g/mite 


32S 

0.57 
4.82 
1.46 


43.04 
3.47 

35.56 
6.80 


31.93 
26.16 
26.61 
25.54 


2.94 
1.64 
2.47 
1.55 


20 
3.4 
3.8 


15 
0.6 
0.8 


Comment 


50 
5.8 
6.4 


percert  opacity 


N/A 
N/A 
N/A 
N/A 


N/A 
N/A 
N/A 

N/A 


N/A 
N/A 
N/A 
N/A 


1991  EPA  stds. 
Baseline 
With  catalyst 


Baseline  CBO 
CBD  with  catalyst. 
Baseline  NYC. 
NYC  wrth  catalyst. 


Section  85.1406(a)  of  the  program 
regulations  state  "The  test  results  must 
demonstrate  that  the  retrofit/rebuild 
equipment  *   •   *  will  not  cause  the 
uri)an  bus  engine  to  fail  to  meet  any 
applicable  Federal  emission 
requirements  set  for  that  engine  in  the 
applicable  portions  of  40  CFR  part 
86  *   *   •". 

ECS's  emission  test  data  indicate  that 
the  candidate  equipment  reduces 
hydrocarbon  (HC)  and  carbon  monoxide 
(CO),  when  compared  with  baseline 
(pre-retroflt)  emissions.  In  the  test 
sequence,  for  the  1991  6V92TA  DDEC 
engine,  the  test  on  the  engine  that  was 
equipped  with  the  catalytic  converter 
shows  a  26%  decrease  in  PM  emissions 
compared  to  the  baseline  engine.  This 
test  also  shows  that  hydrocarbon  (HC), 
carbon  monoxide  (CO),  and  oxides  of 
nitrogen  (NOx)  emissions  are  within  the 
apphcable  emission  standards.  ECS 
provided  smoke  emission  test 
measuirements  for  this  engine  indicating 
that  the  engine  compUes  with 


apphcable  smoke  standards  with  the 
OCM  installed.  In  the  CBD  chassis  test 
sequence  for  the  1987  6V71N  engine, 
the  test  with  the  OCM  in  place 
produced  a  42%  reduction  in  PM 
compared  to  the  baseline  test.  In  the 
NYC  chassis  test  sequence  the  reduction 
in  PM  with  the  OCM  in  place  was  37%. 
The  information  submitted  by  ECS 
indicates  that  this  equipment  achieves  a 
25%  or  greater  reduction  in  PM 
emissions  and  will  be  sold  for  less  than 
the  cost  ceiling  of  $2,000  (1992  dollars). 
Urban  bus  operators  are  currently 
required  to  use  equipment  that  is 
certified  to  provide  25%  or  greater 
e^guivalent  reduction  to  comply  with 
Program  1  of  the  regulation. 
Certification  of  the  ECS  equipment  will 
provide  another  choice  of  certified 
equipment  from  which  operators  may 
choose.  Under  Program  1,  the 
requirement  to  use  equipment  providing 
a  25%  reduction  will  continue  until 
equipment  which  reduces  PM  emissions 
to  0.10  g/bhp-hr  is  certified  at  or  below 


the  $7,940  life  cycle  cost  ceiling.  If 
equipment  is  certified  to  the  0.1  g/bhp- 
hr  PM  level  below  the  life-cycle  cost 
ceiling,  operators  under  Program  1  will 
be  required  to  use  it. 

If  EPA  approves  ECS's  certification 
request,  urban  bus  operators  who  chose 
to  comply  under  Option  2  of  this 
regulation  may  also  use  this  equipment. 

At  a  minimum,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  The  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 
the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify, 
including  whether  the  data  provided  by 
ECS  complies  with  the  life  cycle  cost 
requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
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regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  Problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  ECS  notification  of 
intent  to  certily  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45  day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  documents 
will  also  be  available  for  pubUc  review 
and  comment  within  the  45  day  period. 

Dated:  August  1,  1996. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  96-20246  Filed  8-7-96;  8:45  am] 
nil  I  ttn  CODE  Km  oo  r 


rFRL-654&-6] 

Board  of  Scientific  Counselors 
(BOSC):  Executive  Committee  Meeting 

AGENCY:  Environmental  Protection 

.•\gency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.  2), 
notice  is  hereby  given  that  the 
Environmental  Protection  Agency 
(EPA),  Office  of  Research  and 
Development  (ORD),  Board  of  Scientific 
Counselors  (BOSC)  vdll  hold  its 
Executive  Committee  Meeting,  August 
20-21,  1996,  at  the  Ritz-Carhon  Hotel, 
1250  South  Hayes  Street,  Arlington, 
Virginia.  The  meeting  will  start  at  9  a.m. 
and  recess  at  5:15  p.m.  on  August  20, 
1996,  and  start  at  9  a.m.  and  adjourn  at 
4  p.m.  on  August  21,  1996.  All  times 
noted  are  eastern  time.  The  meeting  is 
open  to  the  pubfic.  Any  member  of  the 
public  wishing  to  make  comments  at  the 
meeting,  should  contact  Shirley 
Hamilton,  Designated  Federal  Official, 


Office  of  Research  and  Development 
(8701),  401  M  Street.  SW.,  Washington, 
DC  20460;  by  telephone  at  (202)  260- 
0468.  In  general,  each  individual 
making  an  oral  presentation  v«ll  be 
limited  to  a  total  time  of  3  minutes. 
Anyone  desiring  a  draft  BOSC  agenda 
may  fax  their  request  to  Shirley  R. 
Hamilton.  (202)  260-0929. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Official,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  NCERQA  (MC8701),  401 
M  Street.  SW..  Washington.  DC  20460, 
202-260-0468. 

Dated:  August  2,  1996. 
Robert  J.  Huggett, 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  96-20227  Filed  8-7-96;  8:45  am] 

BILUNG  CODE  a5«&-S&-M 

[OPPTS-42052S;  FRL-6384-2] 

Urea-formaldehyde  Pressed  Wood: 
Notice  of  Availability  of  Final  Report  on 
Formaldehyde  Exposure  Testing  Pilot 
Study;  Plans  for  Peer  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  the  final  report  of  a  pilot 
study  addressing  exposure  testing  of 
indoor  emissions  of  formaldehyde  gas 
from  urea-formaldehyde  pressed  wood 
building  materials.  Such  materials  are 
used  in  the  construction  of 
conventionally-built  and  manufactured 
housing,  cabinets  and  furniture.  In 
September,  1996,  the  Agency  will 
submit  this  report  for  peer  review  by 
experts  on  residential  indoor  air.  The 
peer  review  will  assist  EPA  in 
determining  the  future  course  of  its 
formaldehyde  exposure  testing  efforts 
and  its  ongoing  regulatory  investigation 
of  formaldehyde  emissions  from  pressed 
wood  building  materials  used  in 
building  homes,  cabinets  and  furniture. 
DATES:  Any  person  having  comments  on 
the  final  report  should  submit  such 
comments  to  EPA  by  September  30, 
1996. 

ADDRESSES:  Written  comments 
regarding  the  pilot  study  final  report 
should  be  sent  in  triplicate,  to: 
Document  Control  Office  (7407),  Room 
G-099,  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  Written 
comments  must  be  identified  by  the 
docket  number  OPPTS-42052S. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-42052S.  No  confidential 
business  information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Library.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION" 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  "Residential  Indoor 
Air  Formaldehyde  Testing  Program: 
Pilot  Study  Final  Report"  contact:  Susan 
B.  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
Telephone  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline€tepamail.epa.gov.  By  internet: 
e-mail  requests  to: 

oppt.ncic@epamail.epa.gov.  The  report 
is  also  available  on  EPA's  gopher  server 
(gopher://gopher.epa.gov)  and  the  world 
vdde  web  (vk^ww)  (http://wrww.epa.gov) 
under  the  heading  "Rules,  Regulations 
and  Legislation." 

SUPPLEMENTARY  INFORMATION:  EPA  is 
concerned  about  formaldehyde  that  is 
emitted  by  urea-formaldehyde  (UF) 
pressed  wood  products.  UF  pressed 
wood  products  include  particleboard, 
hardwood  plywood  and  medium 
density  fiberboard.  They  are  used  as 
interior  building  materials  and  as 
components  of  doors,  cabinets  and 
furniture.  Formaldehyde  emissions  from 
these  products  can  elevate  the 
concentrations  of  this  gas  in  homes  and 
other  indoor  settings  where  such 
products  are  used  and  may  irritate  the 
eyes,  nose  and  respiratory  systems  of 
the  large  number  of  persons  so  exposed. 

In  the  Federal  Register  of  December 
23,  1992  (57  FR  61240)  (FRL-4178-1), 
EPA  published  its  1992  Master  Testing 
List  which  set  forth  the  Agency's 
chemical  testing  agenda  under  the  Toxic 
Substances  Control  Act  (TSCA).  Among 
other  priorities,  the  fist  identified  a  need 
for  testing  that  would  better  characterize 
formaldehyde  levels  in  conventional 
and  manufactured  housing  when  these 
houses  are  new  and  over  a  period  of 
time.  Contemporary  exposure  data  in 
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new  housing,  in  light  of  formaldehyde's 
known  health  hazards,  would  help  EPA 
to  detennine  if  there  is  a  need  for 
further  reduction  in  fonnaldehyde 
emissions  from  UF  pressed  wood. 

On  January  28,  1993,  EPA  held  a 
public  meeting  to  discuss  a  draft  indoor 
formaldehyde  exposure  testing  program. 
The  proposed  testing  program  was 
designed  to  obtain  data  that  would  both 
address  the  aforementioned  exposure 
information  needs  and  aid  in  the 
evaluation  of  the  accuracy  of  computer 
models  which  are  used  by  the  Agency 
to  e-stimate  residential  formaldehyde 
exposure  arising  from  pressed  wood 
emissions. 

Soon  after  the  meeting,  the  National 
Particleboard  Association  (NPA) 
proposed  to  the  Agency  an  alternative 
approach  for  collecting  indoor 
formaldehyde  exposure  data  and 
indicated  NPA's  interest  in  performing 
laboratory  and  field  testing  on  a 
volunttuy  basis.  Although  NPA  had 
offered  a  different  methodological 
approach  to  that  presented  by  EPA  for 
collecting  data,  the  testing  objectives 
were  similar.  Building  on  the  strengths 
of  NPA's  proposal  and  improving  its 
study  design  parameters,  EPA  modified 
the  design  of  EPA's  original  testing 
program  plan  to  incorporate  key 
elements  of  the  NPA  proposal.  (The 
testing  program  document,  which 
resulted  from  these  modifications  is 
entitled  "Proposed  Residential  Indoor 
Air  Formaldehyde  Testing  Program" 
and  is  available  to  interested  parties 
upon  request  from  the  same  source 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  for 
obtaining  the  pilot  study  final  report.) 
However,  the  modifications  to  the  study 
design  of  the  testing  program  were 
based  on  new  and  yet  untested 
experimental  methods.  Accordingly,  a 
research-oriented  pilot  study  was  also 
developed  that  would  test  and  possibly 
yield  refinements  in  the  new  methods 
before  they  were  applied  in  a  testing 
program  that  would  have  a  much  larger 
scope  and  entail  greater  cost. 

By  September,  1993,  NPA  had  agreed, 
in  principle,  to  conduct  pilot  study 
testing  voluntarily.  Noting  EPA's 
expertise  in  the  areas  of  indoor  air 
monitoring  and  research,  NPA  asked 
EPA  if.  for  purposes  of  executing  the 
pilot  study,  it  would  be  willing  to  share 
the  Agency's  expertise  imder  the  terms 
of  a  Cooperative  Research  and 
Development  Agreement  (CRDA) 
authorized  by  the  Federal  Technology 
Transfer  Act  of  1988.  In  the  interest  of 
expediting  the  pilot  study  so  that  the 
testing  program  could  proceed,  EPA 
agreed  to  pursue  such  an  arrangement. 
In  September,  1994,  the  Agency  and 


NPA  signed  a  CRDA  which  provided 
that  pilot  study  research  would  be 
conducted  under  EPA  administration 
with  NPA  providing  funds  ($460,000) 
which  were  then  estimated  as  being 
sufficient  to  defray  pilot  study  costs, 
products  used  in  the  pilot  study  (UF 
pressed  wood  building  material, 
cabinets,  etc.)  and  product  emission 
testing  services.  In  addition,  EPA  agreed 
to  fund  the  development  of  a  Quality 
Assurance  Project  Plan  that  would 
govern  data  collection  under  the  pilot 
study.  That  plan  was  finalized  in 
October,  1994,  and  pilot  study  research 
began  soon  thereafter.  In  March,  1996, 
EPA  received  the  final  report  on  the 
pilot  study. 

EPA  believes  that  it  is  appropriate  and 
helpful  to  obtain  peer  review  of 
technical  documents  that  contain  new 
information  or  interpretations  that  may 
likely  have  importance  for 
decisionmaking  on  future  data 
collection  activities  or  other  regulatory 
purposes  under  TSCA.  The  final  report 
of  the  indoor  formaldehyde  pilot  study 
appears  to  justify  such  review. 
Accordingly,  EPA  intends  to  conduct  a 
peer  review  of  the  final  report,  in  the 
.  context  of  the  formaldehyde  exposure 
testing  program  proposal,  utilizing 
recognized  experts  in  residential  indoor 
air  quality  and  monitoring.  Peer  review 
is  scheduled  to  conunence  in 
September,  1996.  The  results  of  peer 
review  will  be  placed  in  the  public 
record  that  has  been  established  for 
Formaldehyde  Exposure  Testing. 

A  record  has  been  established  for  this 
notice  under  docket  number  "OPPTS- 
42052S"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center,  Rm 
NE-B607,  401  M  St.,  SW.,  Washington, 
DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  wrill  place  the  paper  copies  in  the 
official  notice  record  which  will  also 


include  all  comments  submitted  directly 
in  writing.  The  official  notice  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

List  of  Subjects 

Environmental  protection. 
Dated:  July  29, 1996. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  96-20225  Filed  8-7-96;  8:45  am) 

BILUNO  CODE  SS60-60-F 


FEOFftAL  COMMUNICATIONS 

COM.MiSSlON 

Notice  of  Public  Information 

Collections  Submined  to  0MB  for 

Review  and  Approval 

August  2. 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/ or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  9, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
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Communications,  Room  234,  1919  M 
St.,  N,W.,  Washington.  DC  20554  or  via 
internet  to  dconwav@fcc.gov  and 
Timothv  Fain.  QMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  N.W., 
Washington,  DC  20503  or 

fain t@al  eopgov 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconwav@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  On  March 
6,  1996  the  Commission  submitted  the 
following  coliection  to  OMB  for  review 
and  approval.  The  Commission 
inadvertently  did  not  publish  the 
Federal  Register  Notice  requesting 
public  comments  upon  submission  of 
this  collection.  Therefore  we  are 
requesting  conunents. 

OMB  Approval  Number:  3060-0223. 

Title:  Section  90.129(b)  Supplemental 
information  to  be  routinely  submitted 
with  appUcations  (non-type-accepted 
equipment) 

Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Annual  Burden:  50  hours 

Estimated  Costs  Per  Respondent: 
$128.  This  includes  the  costs  for 
electronic  filing  (if  applicable)  and  the 
costs  for  hiring  a  consultant  to  assist  in 
preparing  the  information. 

Needs  and  Uses:  Practically  all  radio 
transmitting  equipment  in  this  country 
is  manufactured  to  certain  technical 
specifications.  For  those  few  applicants 
proposing  to  use  transmitting 
equipment  not  proven  to  meet  these 
specifications  a  description  of  the 
proposed  equipment  is  required.  The 
information  is  used  to  determine 
interference  potential  of  the  proposed 
operation. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  96-20216  Filed  8-7-96;  8:45  am] 

BJLUNG  COD€  671 2-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Fonwarder  License; 
Applicants 

Notice  IS  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 


forwarders  pursuant  of  section  19  of  the 
Shipping  .\ct  of  1984  (46  L'.S.C.  app. 
1-18  and46CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Richmond  Forwarding,  11416  SE  219th 

Place,  Kent,  WA  98031,  Jessica  Marie 

Richmond,  Sole  Proprietor 
Ultimate  Media  Express  Inc.,  d/b/a/ 

Ultimate  Express.  144-25  155th 

Street.  Jamaica.  NY  11434.  Officers: 

Diane  M.  Correll,  President,  James  W. 

Correll,  Sr..  Secretary 
Oceanic  Freight  &  Consolidation  Inc., 

11801  N.W.  100th  Road..  Suite  #8, 

Medley.  FL  33178.  Officers:  Neil 

Rubenstein.  President,  Haniff 

Mohammed,  Vice  President 
Global  Connection,  350  Joyce  Avenue, 

Arcadia,  CA  91006,  Suin  P.  Forand, 

Sole  Proprietor 

Dated:  August  5, 1996. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  96-20209  Filed  8-7-«6:  8:45  am] 

BILUNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  NonbanKmg 
Activities 

Stichting  Prioriteit  ABN  AMRO 
Holding,  Stichting  Administratiekantoor 
ABN  AMRO  Holding,  ABN  AMRO 
Holding  N.V.,  and  ABN  AMRO  Bank 
N.V.,  all  of  Amsterdam.  The 
Netherlands  (collectively,  Notificants), 
have  applied  for  Board  approval 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  section 
225.23(a)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)).  to  acquire  all  the 
voting  shares  of  ChiCorp  Inc.  (ChiCorp), 
Chicago,  lUinois.  and  thereby  indirectly 
acquire  its  direct  and  indirect 
subsidiaries,  including  The  Chicago 
Corporation  (TCC),  Chicago,  IlUnois. 
TCC  currently  engages  in  a  variety  of 
investment  banking,  financial  advisory, 
and  securities-  and  futures-related 
execution,  clearing  and  advisory 
activities,  and  is  a  member  of  most 
United  States  securities  and  futures 
exchanges.  Notificants  propose  to  merge 
TCC  with  and  into  Notificants'  existing 
section  20  subsidiary,  ABN  AMRO 
Securities  (USA)  Inc..  Chicago.  Illinois 
(Company),  upon  consummation  of  the 


proposal.  Notificants  would  engage  in 
the  proposed  services  throughout  the 
world. 

Notificants  have  requested  approval 
to  engage  in  the  following  nonbanking 
activities  through  the  acquisition  of 
ChiCorp: 

(i)  making,  acquiring,  and  servicing 
loans  pursuant  to  12  C.F.R.  225.25(b)(1): 

(ii)  providing  investment  and 
financial  advisory  services  pursuant  to 
12  C.F.R.  225.25(b)(4); 

(iii)  leasing  personal  or  real  property 
or  acting  as  agent,  broker  or  adviser  in 
leasing  such  property  pursuant  to  12 
C.F.R.  225.25(b)(5); 

(iv)  operating  ISI  Systems,  an 
automated  front-end  securities  order 
entry  system,  and  thereby  providing  to 
others  data  processing  and  data 
transmission  services,  faciUUes  or  data 
bases,  or  access  to  such  services, 
facihties  or  data  bases,  for  the 
processing,  transmission  or  storage  of 
financial,  banking,  or  economic  data 
pursuant  to  12  C.F.R.  225.25(b)(7); 

(v)  providing  discoimt  and  full- 
service  brokerage  services  pursuant  to    • 
12  C.F.R.  225.25(b)(15); 

(vi)  underwriting  and  dealing  in 
government  obligations  and  other 
obligations  that  state  member  banks  may 
undenvrite  and  deal  in  pursuant  to  12 
C.F.R.  225.25(b)(16); 

(vii)  acting  as  a  futures  commission 
merchant  ("FCM")  for  nonaffiliated 
persons  in  the  execution  and  clearance 
on  major  commodity  exchanges  of 
futures  contracts  and  options  on  futures 
contracts  for  financial  commodities 
pursuant  to  12  C.F.R.  225.25(b)(18); 

(viii)  providing  investment  advice  as 
an  FCM  or  a  commodity  trading  adviser 
(CTA)  with  respect  to  the  purchase  or 
sale  of  futures  contracts  and  options  on 
futures  contracts  foY  financial 
commodities  pursuant  to  12  C.F.R. 
225.25(b)(19); 

(ix)  buying  and  selling  all  types  of 
debt  and  equity  securities  on  the  order 
of  customers  as  a  "riskless  principal" 
and  acting  as  agent  in  the  private 
placement  of  all  types  of  debt  and 
equity  seciuities  [see  Bankers  Trust  New 
York  Corporation,  75  Federal  Reserve 
Bulletin  829  (1989);  J.P.  Morgan  &■ 
Company  Incorporated,  76  Federal 
Reserve  Bulletin  26  (1990);  see  also 
Order  Revising  the  Limitations 
Applicable  to  Riskless  Principal 
Activities,  82  FRB— (1996)  (Order  dated 
June  11. 1996)); 

(x)  underwriting  and  dealing,  to  a 
limited  extent,  in  all  types  of  debt  and 
equity  securities,  except  interests  in 
open-end  investment  companies  (see 
Canadian  Imperial  Bank  of  Commerce, 
et  al.,  76  Federal  Reserve  Bulletin  158 
(1990);  J.P.  Morgan  &■  Co.  Incorporated. 
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et  al.,  75  Federal  Reserve  Bulletin  192 
(1989)); 

(xi)  trading  for  its  own  account,  for 
purposes  other  than  hedging,  in  gold 
and  silver  bullion,  bars,  rounds  and 
coins,  and  platinum  and  palladium  coin 
and  bullion  {See  Swiss  Bank 
Corporation.  81  FRB  185  (1995);  The 
Bessemer  Group.  Incorporated,  82  FRB 
569  (1996)  {Bessemer): 

(xii)  acting  as  a  commodity  pool 
operator  registered  with  the  Commodity 
Futures  Trading  Commission  (CFTC) 
(See  Bessemer): 

(xiiil  serving  as  the  general  partner  of, 
and  holding  an  equity  interest  in, 
certain  limited  partnerships  that  would 
be  exempt  from  registration  as 
investment  companies  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  §  80a-l)(see  Meridian  Bancorp. 
Inc  .  80  Federal  Reserve  Bulletin  736 
(1994),  and 

(xiv)  trading  for  its  own  account,  for 
purposes  other  than  hedging,  in  foreign 
exchange  spot,  forward,  futures,  options 
and  options  on  futures,  and  providing 
foreign  exchange- related  execution  and 
advisorv'  services  to  unaffiliated  parties 
(see  The  Long-Term  Credit  Bank  of 
Japan.  79  Federal  Reserve  Bulletin  347 
(1993)). 

Notificants  has  stated  that  Company 
would  engage  in  the  proposed  activities 
in  accordance  with  the  limitations  and 
conditions  established  by  the  Board  in 
its  regulations,  related  interpretations 
and  order,  with  certain  exceptions. 

In  connection  with  its  securities 
brokerage  activities,  Company  proposes 
to  provide  execution-only  services  with 
respect  to  options  on  seciuities  to 
institutional  customers.  In  addition. 
Company  proposes  to  provide 
discretionary  securities  investment 
management  services  to  retail 
customers.  The  Board  previously  has 
determined  by  order  that,  subject  to 
certain  conditions,  a  bafik  holding 
company  may  provide  discretionary 
securities  investment  management 
services  to  retail  customers  under 
section  4(c)(8)  of  the  BHC  Act.  See 
CoreStates  Fmancial  Corp.,  80  FRB  644 
(1994)  (Core.States).  Notificants. 
however,  do  not  propose  to  provide 
discretionan,'  secunties  investment 
management  services  to  retail  customers 
in  accordance  with  the  limitations  set 
forth  in  CoreStates.  Notificants  state  that 
Company  would  operationally  separate 
the  investment  management  and  trade 
execution  functions  provided  to  retail 
customers  through  the  proposed 
discretionarv  management  program 
(Program)  Notificants  contends  that  this 
separation,  and  the  Program's  proposed 
fee  arrangements,  are  sufficient  to 
address  tie  potential  adverse  effects 


identified  by  the  Board  in  CoreStates. 
including  the  potential  for  "churning" 
and  providing  biased  investment  advice 

TCC  currently  engages  in,  and 
Notificants  request  authority  for 
Company  to  engage  in.  a  variety  of 
futures-related  activities.  In  this  regard, 
Notificants  propose  that  Company  act  as 
an  FCM  for  institutional  and  non- 
institutional  hedger  customers  in 
connection  with  the  execution  and 
clearance  of  futures  and  options  on 
futures  on  financial  and  non-financial 
commodities  that  are  not  listed  in 
section  225.25(b)(18)  of  Regulation  Y. 
See  Bank  of  Montreal,  79  FRB  1049 
(1993)  (Bank  of  Montreal);  Societe 
Generate .  81  FRB  880  (1995)  [Societe 
Generaye)(defining  non-institutional 
hedger  customer).  These  contracts 
include  certain  futures  and  options  on 
futures  contracts  for  which  bank 
holding  companies  have  not  previously 
requested  Board  approval  to  provide 
execution  and  clearing  services.  The 
proposed  futures  execution  and 
clearance  services  provided  to 
institutional  and  non-institutional 
hedge-  customers  would  include 
execution-only  and  clearing-only 
services.  See  Northern  Trust;  Bank  of 
Montreal:  Societe  Generale. 
Furthermore,  Company  proposes  to 
establish  a  subsidiary  that  would 
become  a  clearing  member  of  the 
London  Commodity  Exchange. 

Company  also  proposes  to  provide 
investment  advice  as  an  FCM  or 
commodity  trading  advisor  (CTA)  on  the 
purchase  cuid  sale  of  financial  and  non- 
financial  futures  and  options  on  futures 
contracts  to  institutional  and  non- 
institutional  hedger  customers.  The 
proposed  investment  advisory  services 
would  include  providing  discretionary 
futures  portfolio  management  services 
to  institutional  and  non-institutional 
hedger  customers.  See  CS  Holding,  81 
FRB  803  (1995). 

Furthermore,  Company  proposes  to 
provide  clearing-only  services  to.  and 
serve  as  the  primary  clearing  firm  for, 
certain  locals  on  the  Kansas  City  Board 
of  Trade  and  the  Minneapolis  Grain 
Exchange.  See  Stichting  Prioriteit  ABN 
AMRO  Holding,  77  FRB  189  (1991). 
Notificants  contend  that  TCC  currently 
has.  and  Company  would  have, 
adequate  risk  management  systems  and 
other  operational  procedures  to  monitor 
and  control  the  financial  and 
operational  risks  associated  with  the 
proposed  activity. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regiilation)  to 


be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  Notificants 
propose  to  engage  in  certain  activities 
that  the  Board  previously  has  not 
determined  are  closely  related  to 
banking  under  section  4(c)(8)  of  the 
BHC  Act.  A  particular  activity  may  be 
found  to  meet  the  "closely  related  to 
banking"  test  if  it  is  demonstrated  that 
banks  generally  have  provided  the 
proposed  activity,  that  banks  generally 
provide  services  that  are  operationally 
or  functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229,  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  794,  806  (1984). 

First.  Notificants  propose  that 
Company  provide  advice  on  the 
financial  and  non-financial 
commodities  that  underlie  futures 
contracts  and  options  on  futures 
contracts.  Company  proposes  to  provide 
such  advice  only  as  an  incident  to 
futures  advisory  activities.  Notificants 
contend  that,  because  the  price  of  a 
future  on  a  particular  commodity  is 
integrally  related  to  the  price  of  the 
underlying  commodity,  a  bank  holding 
company  providing  advice  on  futures 
contracts  or  options  on  a  futures 
contracts  is  particularly  well  suited  to 
analyze  and  forecast  the  expected  price 
movement  of  the  underlying 
commodity.  Notificants  also  contend 
that  the  procedures  and  expertise  used 
in  cormection  with  providing  advice  on 
futures  and  options  on  futures  is 
functionally  inseparable  from  those 
used  to  provide  advice  on  the 
commodities  underlying  those  futures 
and  options  on  futures. 

Second,  Notificants  propose  that 
Company  provide  clearing-only  services 
vdth  respect  to  options  on  securities  to 
institutional  customers.  Notificants 
contend  that  the  proposed  clearing-only 
services  with  respect  to  securities 
options  involve  the  same  procedures, 
operations,  and  risks  as  the  provision  of 
clearing-only  services  with  respect  to 
futures  and  options  on  futures. 
Notificants  note  that  the  Board 
previously  has  approved  bank  holding 
companies  to  provide  clearing-only 
services  for  futures  and  options  on 
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futures.  See  Northern  Trust;  Bank  of 
Montreal. 

Third,  Notificants  propose  that 
Company  provide  execution  and 
advisory  ser\-ices  on  over-the-counter 
forward  contracts  for  the  deUvery  of 
certain  non-financial  commodities. 
Notificants  contend  that  forward 
contracts  on  non- financial  commodities 
are  operationally  and  functionally 
similar  to  futures  contracts  on  non- 
financial  commodities  Because  bank 
holding  companies  may  provide 
execution  and  advisory  services  on 
futures  contracts  based  on  non-financial 
commodities.  Notificants  contend  that 
bank  holding  companies  are  well  suited 
to  provide  execution  and  advusory 
services  on  forward  contracts  based  on 
the  same  underlying  non-financial 
commodities.  Notificants  also  contend 
that  providing  brokerage  and  advisory 
services  with  respect  to  forward 
contracts  on  non-financial  commodities 
involve  the  same  type  of  financial 
intermediation  services  that  banks  and 
bank  holding  companies  provide  with 
respect  to  other  types  of  financial 
instnunents,  including  futures  contracts 
or  forward  contracts  on  foreign 
exchange. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Notificants 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C,  1843(c)(8). 
Notificants  believe  that  the  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Notificants  beheve  that  the 
acquisition  of  ChiCorp  by  Notificants 
would  permit  Notificants  to  enhance  the 
services  provided  by  ChiCorp  and 
increase  competition  for  the  proposed 
services.  Notificants  also  contend  that, 
subject  to  the  limitations  on  the 
proposed  activities  agreed  to  by 
Notificants.  consummation  of  the 
proposal  would  not  produce  adverse 
effects,  such  as  undue  concentration  of 
resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices.  In  this 
regard,  Notificants  contend  that 
Company  would  have  the  risk 
management  systems  necessarv'  to 
monitor  and  control  the  risks  associated 
with  the  proposed  securities  and 
futures-related  activities. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 


proposal  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  requests  for 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  August  22, 
1996.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  v«itten  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  2, 1996. 

lennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  96-20200  Filed  &-7-96;  8:45  am) 
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Change  in  Bank  Control  Notices: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
apphed  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  be  received 
not  later  than  August  28,  1996, 

A.  Federal  Reserve  Bank  of 
Richmond  (Lioyd  W.  BosUan,  Jr..  Senior 
Vice  President)' 701  East  Byrd  Street, 
Richmond,  Virginia  23261^ 

1.  Michael  Macielag,  Chestertowrn, 
Maryland;  to  acquire  an  additional  1.88 
percent,  for  a  total  of  10.57  percent,  of 


the  voting  shares  of  Chesapeake 
Bancorp,  Chestertowrn,  Miuyland,  and 
thereby  indirectly  acquire  Chesapeake 
Bank  and  Trust  Company,  Chestertown, 
Maryland. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yorke,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1 .  Leslie  R.  and  David  R.  Andersen, 
Omaha,  Nebraska;  to  acquire  27.3 
percent  of  the  voting  shares  of  Hilltop 
Bancshares,  Inc.,  Bennington,  Nebraska, 
and  thereby  indirectly  acquire  Bank  of 
Bennington,  Bennington,  Nebraska. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Ned  S.  Holmes  and  Sherry-  Holmes, 
Houston,  Texas;  to  acquire  an  additional 
4.1  percent,  for  a  total  of  27.9  percent, 
of  the  voting  shares  of  Commercial 
Bancshares,  Inc.,  Houston,  Texas,  and 
thereby  indirectly  acquire  Heritage 
Bank,  Wharton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2,  1996. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-20198  Filed  8-7-96;  8:45  am] 
BtLUNG  CODE  6210-01-F 


Notice  of  Proposals  to  Engage  :r 
Permissible  Nonbank:ng  Activities  o- 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  NonbanKng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843]  (BHC  Act]  and  Regulation 
Y,  (12  CFR  Part  225]  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  insf>ection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  f)ersons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of4he  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  pubUc,  such  as  greater 
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convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  nr 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
n2rSC   1843!  Anv  request  for  a 
heanng  on  this  question  must  be 
accompanied  bv  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifving  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

i'nless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  .August  22.  1996 

\.  Federal  Reserve  Bank  of  Boston 
(Robert  M   Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Cambridge  Bancorp,  Cambridge, 
Massachusetts;  to  engage  de  novo 
through  its  subsidiary  Cambridge 
Investment  Services  of  New  Hampshire, 
Inc.,  Concord,  New  Hampshire,  in 
expanding  the  previously  approved 
investment  advisory  activities  to 
include  the  provision  of  discretionary 
investment  management  services  to 
nonin.stitutionai  customers.  The  Board 
has  prjviously  found  this  activity  to  be 
so  clcsely  related  to  banking.  See 
Keystone  Financial.  Inc.,  82  Fed.  Res. 
Bull.  84  (1996);  CoreStates  Financial 
Corp..  80  Fed  Res  Bull  644  (1994).  ■ 

B.  Federal  Reserve  Bank  of  New  York 
(Christopher  I.  McCurdy.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

I   Cooperative  Centrals  Raiffeisen- 
Boernleenbank  B.A.,  Rabobank 
Nederland.  Utrecht.  The  Netherlands;  to 
acquire  through  its  51  percent  owned 
subsidiary,  .\gricredit  Acceptance  LLC, 
Dt's  Moines,  Iowa,  all  of  the  assets  of 
.\gncredit  Acceptance  Corporation  and 
thereby  engage  in:  (i)  receivables 
financing  (including  leasing)  activities 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y;  (ii)  leasing  activities 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y;  (iii)  insurance  activities 
pursuant  to  §  225.25(b)(8)(i)  and  (ii)  of 
the  Board  s  Regulation  Y;  and  (iv)  data 
processing  activities  pursuant  to  § 
225  2.5(h)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  2,  1996. 
lennifer  I  lohnssn, 
Dfpu  ty  SecKtary  of  the  B9ard. 
IFR  Doc.  96-20199  Filed  8-7-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ag«ncy  tor  Health  Can  Policy  and 
Research 

Notice  of  Health  Care  Policy  and 
Researcn.  Speciaj  Empnasis  Panel 

Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  diiring  the 
month  of  August  1996: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  August  29^30.  1996,  8:00 
a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Conference  Room 
TEA.  Bethesda,  Maryland  20814. 

Open  August  29,  8:00  a.m.  to  8:15  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  proposing  to  conduct  research 
on  computerized  decision  support  systems 
(CDSS)  as  a  component  of  electronic  medical 
record  systems.  The  goal  of  this  research  is 
to  assist  providers'  decisionmaking  and  to 
improve  the  cost-effective  delivery  of  health 
services. 

i4genda:The  open  session  of  the  meeting 
on  August  29,  from  8:00  a.m.  to  8:15  a.m., 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  panel  will  be  reviewing 
and  discussing  grant  applications  dealing 
with  health  services  research  issues.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  section  10(d)  of  5  U.S.C, 
Appendix  2  and  5  U.S.C,  552b(c)(6).  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
include  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Carmen  Johnson,  Agency  for 
Health  Care  Policy  and  Research,  Suite  400, 
2101  East  Jefferson  Street,  Rockville. 
Maryland  20852,  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  August  1. 1996. 
CliAon  R.  Gaus, 
Administrator. 

(FR  Doc.  96-20206  Filed  8-7-96;  8:45  am] 
■ILUNG  COOE  4iaO-«0-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-109] 

Availability  of  ATSDR  Toxicological 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (.^TSDR). 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  .Notice  of  pending  publication  of 
Toxicological  Profiles  for  public 
comment. 

SUMMARY:  This  notice  announces  the 
status  of  the  development  of 
toxicological  profiles  scheduled  for 
development  in  fiscal  year  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Loretta  Norman.  Division  of  Toxicology, 

Agency  for  Toxic  Substances  and 
Disease  Registry.  .Mailstop  E-29,  1600 
Clifton  Road,  NE,.  Atlanta.  Georgia 
30333,  telephone  (404)  639-6322. 

SUPPLEMENTARY  INFORMATION:  Section 
104(i)(3)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604  (i)(3)],  directs  the 
Administrator  of  ATSDR  to  prepare 
toxicological  profiles  of  priority 
hazardous  substances  most  frequently 
found  at  National  Priorities  List  sites. 
New  sets  of  profiles  are  normally  made 
available  on  October  17th  of  each  year. 
Due  to  uncertainty  associated  with  the 
Superfund  appropriations  in  the  Federal 
budgetary  process  for  fiscal  year  1996, 
development  of  set  10  of  the 
toxicological  profiles  was  unavoidably 
delayed.  In  order  to  ensure  that  the 
scientific  and  technical  integrity  of  the 
profiles  is  not  compromised, 
development  of  set  10  will  not  be 
accelerated,  but  will  proceed  using  the 
normal  established  methodology  and 
timeframe.  When  set  10  is  completed,  it 
will  be  released  in  draft  for  public 
comment,  as  usual.  .At  that  time,  a 
notice  will  be  published  in  the  Federal 
Register  announcing  availability. 

Dated:  August  2, 1996, 
Claire  V.  Broome, 

Deputy  Administrator  Agency  for  Toxic 
Substances  and  Disease  Registry. 
[FR  Doc  96-20205  Filed  8-7-96;  8:45  am] 
BH.UHO  COO€  4ie3-TtN-P 


UMI 


Federal  Register  /  Vol.  61,  No.  154  /  Thursday,  August  8.  1996  ,'  Notices 


41417 


Health  Care  Financing  Administration 

Agency  Information  Collection 
Activities:  Sukxnission  for  0MB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration.  HHS 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  ISC.  3501 
at  seq.),  the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Offi  ;;'>  of  Management 
and  Budget  fOMB)  the  following 
proposals  for  the  collection  of 
information  Interested  persons  are 
invited  to  send  romments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  mlunnauon.  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  coliecuon  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  ot 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden 

1 .  T\j)e  of  Inf<Amation  Collection 
Request:  New  Collection?  TitJe  of 
Information  Collection:  Evaluation  of 
the  Per-Episode  Home  Health 
Prospective  Payment  Demonstration; 
Form  No.:  HCFA-R-195;  Use:  This 
evaluation  will  collect  primary  data 
from  samples  of  patients  and  from 
demonstration  agencies  to  assess 
impacts  of  per-episode  payment  on 
access  to  care,  quality  of  care,  and  Ihfe 
use  of  non-.Medicare  services; 
Frequency:  Other  (one  time);  Affected 
Public:  Not  for  profit  institutions, 
individuals  and  households,  business  or 
other  for  profit.  Skimher  of  Respondents: 
19.191;  Total  AnnuhJ  Hours   1,901. 

2.  Tvpp  of  Information  Collection 
Request  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approyal  has  expired:  Title  of 
Information  Collection  ICR  in  the 
Hospice  Care  Regulation  for  42 
CFR@418  22.  418  24,  418.28.  418.56(b). 
418  56iej(li,  418  56(e)(3),  418  58. 

418  -0(d),  418.70(e).  418.74,  418.83, 
418.96(bl  and  418.100(b};  Form  No.: 
HCF.A-R-30;  Use:  The  HCFA-R-30 
estabhshes  standards  tor  hospices  who 
wish  to  participate  m  the  .Medicare 
program.  The  regulations  estabhsh 
standards  for  eligibility,  reimbursement 
standards  and  procedures,  and  delineate 
conditions  that  hospices  must  meet  to 
be  approved  for  participation  in 
Medicare  Frequency  On  occasion; 
Affected  Public:  Business  or  other  for- 


profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  1.927;  Total 
Annual  Responses  1,927.  Total  Annual 
Hours  Requested  3.977,762 

3   Tvpe  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection  Blood  Bank 
Inspection  Checklist  and  Report;  Form 
No..  HCFA-282.  Use:  The  blood  bank 
inspection  checklist  instrument  is  used 
by  State  agency  to  record  data  collected 
as  part  of  the  survey  and  certification 
process  to  determine  compliance  with 
the  requirement  for  blood  bank  services 
under  Clinical  Laboratory  Improvement 
Amendments,  Frequency:  Biennially; 
Affected  Public:  State,  local,  and  tribal 
government,  business  or  other  for  profit, 
not  for  profit  institutions,  federal 
government;  Number  of  Respondents: 
2,500;  Total  Annual  Hours:  1,250. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms,  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@bcfa.gov,  or  call  the  Beports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address;  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  August  2, 1996. 
Edwin  ).  GUrta^ 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[PR  Dot  96-20235  Filed  a-7-96;  8:45  am] 
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Nation**  Institutes  of  HeeHh 

Government-Owned  inventions 
Availability  for  Licensing:  HIV 
Protease- Related  Teclwologies 

AGENCY:  National  Institutes  of  Health- 
ACTION:  Notice. 

The  inventions  referenced  below  are 
owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  hcensing.  . 


ADDRESS:  Licensing  information  and  a 
copy  of  the  patent  applications  and 
issued  patents  may  be  obtained  by 
contacting  Cindy  K.  Fuchs,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7735  ext  232;  fax  301/402-0220).  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

Human  Immurjodefirienc  v  Viru« 
SpfKifu  ProteoivlK  Lnzvnw  and  a 
Method  kn  Its  Synthesis  anil 
Renaturation 

S  Oroszlan,  TD  Copeland  (NCI) 

Serial  No.  07/057,183  filed  61  Jun  87 

U.S.  Patent  No.  5,252,477  issued  12  Oct 
93 

Inhibition  of  the  HIV  protease  enzyme 
is  cvurerftly  an  important  component  of 
combination  therapies  for  HIV  infection 
and  AIDS.  This  patent  discloses  the 
amino  acid  and  DNA  sequences  fcv 
natural  and  biologically  active  synthetic 
HIV-1  protease,  as  well  as  a  method  for 
its  synthesis  and  purification.  The 
synthetic  enzyme,  which  has  the  correct 
stereospecific  conformation,  can  be  used 
to  design  HIV-l  protease  inhibitors  and 
to  test  their  effectiveness  against  HIV-l. 
This  technology  is  described  further  in    - 
the  following  publications:  Copeland, 
T.D.,  et  al..  Gene  Anal  Techn  5:  109-115 
(1988)  and  Louis,  J.M.,  et  al,  Biochem 
Biophys  Res  Comm  164(1):  30-38 
(1989).  (Portfoho:  Infectious  Diseases — 
Reagents) 

{iumaR  InimwiuHlfJii  i»n(  v  Vims 
Specific  Proteolytic  En/N  mt  and  a 
Method  ft>r  Its  Syntkesis  <iiia 
Renaturation 

S  Oroszlan,  TD  Copeland  (NQ) 

Serial  No.  08/100,703  filed  30  Jul  1993 

U.S.  Patent  No.  5.354,683  issued  11  Oct 
94  (CIP  of  U.S.  Patent  5,252,477) 

Inhibition  of  the  HIV  protease  enzyme 
is  currently  an  important  comf>onent  of 
combination  therapies  for  HIV  infection 
and  AIDS.  This  patent  discloses  the 
amino  acid  sequence  of  natural  and 
biologically  active  synthetic  HIV-2 
protease,  as  well  as  a  method  for  its 
synthesis  and  purification.  The 
synthetic  enzyme,  which  has  the  correct 
stereospecific  conformation,  can  be  used 
to  design  HIV-2  protease  inhibitors  and 
to  test  their  effectiveness  against  HIV-2. 
This  technology  is  described  further  in 
Copeland,  T.D.,  et  al..  Gene  Anal  Techn 
5:  109-115  (1988).  (Portfoho:  Infectious 
EKseases — Reagents) 
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Synthetic  HIV  Protease  Gene  and 
Method  for  Its  Expression 

fL  Medabaiimi  (NIDDK).  S.  Oroszlan.  PT 

Mona  (NCI) 

Filed  02  Mar  93 

Serial  No.  08/024.916  (CIP  of  U.S. 
Patent  5.252.477) 

Inhibition  of  the  HIV  protease  enzyme 
is  currently  an  important  component  of 
combination  therapies  for  HIV  infection 
and  AIDS  This  patent  application 
discloses  a  DNA  construct  for 
biologic:ally  active  recombinant  HIV-1 
protease,  as  well  as  a  method  for  its 
production  and  purification  The 
recombinant  enzyme  can  be  used  to 
design  HIV-1  protease  inhibitors  and  to 
test  their  effectiveness  against  HIV-1. 
This  technology  is  described  further  in 
Louis.  J  M.,  et  al  .  Biochem  Biophys  Res 
Comrn  159(1);  87-94  (1989).  Foreign 
intellectual  property  rights  are  available 
in  .\ustralia.  Canada.  Israel,  and  japan. 
(Portfolio:  Infectious  Diseases — 
Reagents) 

Transframe  Peptide  Inhibitor  of  Viral 
Protease 

FL  Medabaiimi  (NIDDK) 
Filed  05  Oct  95 
Serial  No.  08/539,432 

The  inhibition  of  protease  is  an 
increasingly  important  approach  in  the 
control  of  pathogenic  organisms, 
including  retroviruses  such  as  the 
human  immunodeficiency  virus  (HTV). 
The  present  invention  embodies  small. 
water-soluble  peptides  isolated  from  a 
native  retroviral  inhibitory  sequence 
that  block  maturation  of  HIV  protease 
and  also  inhibit  the  mature  enzyme.  The 
peptides  may  be  used  in  the  treatment 
of  HIV-infected  cells,  in  the  preparation 
of  HIV  vaccine  formulations,  in  the 
generation  of  clinically  relevant  anti- 
HIV  antibodies  and  anti-idiotypic 
antibodies,  and  as  components  of  a 
screening  assay  or  kit  used  to  identify 
other  similarly  acting  HIV  protease 
inhibitors.  The  invention  encompasses 
the  inhibitory  peptides,  pharmaceutical 
compositions  containing  the  peptides, 
methods  of  using  the  peptides  in  the 
treatment  and  prevention  of  HIV- 
induced  pathogenesis,  a  kit  and 
methods  for  screening  test  compounds 
(peptide  or  non-peptide)  for  use  as  HIV 
protease  inhibitors,  and  antibodies  and 
anti-idiotype  antibodies  to  HIV  protease. 
(Portfolio:  Infectious  Diseases — 
Therapeutics,  anti-virals,  AIDS; 
infectious  Diseases — Vaccines,  viral, 
AIDS;  Infectious  Diseases — Reagents) 


2,5-Diamino-3.4-0isubstituted-l,6> 
Diphenvlhexane  isnsteres  Comprising 
Benzamide.  I^ulfonamide  and 
Anthranilimide  Su  bun  its  and  Methods 
of  Using  Same 

RS  Randad,  JW  Erickson  (NCI) 
Filed  20  Dec  94 
Serial  No.  08/359,612 

This  invention  concerns  retroviral 
protease  inhibitors  which  are  potential 
drugs  for  the  treatment  of  HIV  infection 
and  AIDS.  The  compounds  of  the 
invention  contain  novel  nonpeptidic 
and  achiral  substituents,  wherein 
achirai  benzamide,  sulfonamide  and 
anthranilamide  subunits  are  introduced 
onto  the  2,5-diamino-3,4-disubstituted- 
1,6-diphenylhexane  isostere  core.  The 
compounds  are  resistant  to  viral  and 
mamalian  protease  degradation.  The 
best  compounds  had  a  K,  (inhibition 
constant)  of  less  than  100  pM  for  HIV 
protease.  CEM  cells  chronically  infected 
with  HTV-l  were  used  to  test  the  in  vitro 
anti-retroviral  activity  of  the 
compounds.  The  concentrations  needed 
to  inhibit  50%  of  viral  activity  were  on 
the  order  of  5  nM.  Therefore,  these 
compounds  compare  favorably  in  their 
anti-retorviral  potency  to  HfV  protease 
inhibitors  currently  in  clinical  trials  and 
on  the  market.  These  compounds  are 
described  in  three  recent  publications: 
Randad,  R.S.,  et  al.,  Bioorganic  & 
Medicinal  Chemistry  Letters,  5(15): 
1707-1712  (1995);  Randad,  R.S.,  et  al.. 
Bioorganic  &■  Medicinal  Chemistry 
Letters,  5(21):  2557-25B2  (1995);  and 
Randad,  R.S.,  et  al.,  Bioorganic  &■ 
Medicinal  Chemistry  Letters  (1996,  in 
press).  Foreign  intellectual  property 
rights  are  available  in  PCT  member, 
countries.  (Portfolio:  Infectious 
Diseases — Therapeutics,  anti-virals, 
AIDS) 

Novel  Retroviral  Agents  Containing 
Anthranilamide,  Substituted 
Benzamide  and  Other  Subunits,  and 
Methods  of  Using  Same 

RS  Randad.  JW  Erickson,  TN  Bhat  (NQ) 
Filed  22  Nov  95 
Serial  No.  08/562,013 

This  invention  concerns  retroviral 
protease  inhibitors  which  are  potential 
drugs  for  the  treatment  of  HIV  infection 
and  AIDS.  The  compounds  of  the 
invention  are  symmetric  and 
asymmetric  2,5-diamino-3,4- 
disubstituted-l,6-diphenylhexane 
(DAD)  isosteres  with  achiral, 
nonpeptidic  anthranilimide,  substituted 
benzamide,  sulfonamide  and  other 
subunits.  The  DAD  isosteres  may  also 
include  amino  acid  subunits.  The 
compounds  are  more  resistant  to 
mammalian  and  viral  protease 
degradation  than  currently  available 


retroviral  protease  inhibitors,  and 
therefore,  have  greater  plasma  half-life 
and  oral  bioavailability 
Pharmacokinetic  and  bioavailability 
studies  are  currently  being  conducted 
The  best  compound  has  a  K,  (inhibition 
constant)  of  approximately  3  pM  for  HTV 
protease.  In  vitro  anti-retroviral  activity 
was  tested  in  CEM  cells  chronically 
infected  with  HIV-l  The  concentration 
required  to  inhibit  50%  of  viral  activity 
was  on  the  order  of  6  nM.  This 
compound  thu^  compares  favorably  in 
its  in  vitro  anti-retroviral  potency  to  HFV 
protease  inhibitors  currently  in  clinical 
trials  and  on  the  market.  (Portfolio: 
infectious  Diseases — Therapeutics,  anti- 
virals.  AIDS) 

Dated:  luly  30.  1996 
Barbara  M.  McGarey. 

Deputy  Director,  Office  of  Technology 

Transfer. 

|FR  Doc.  96-20266  Filed  &-7-96;  8:45  am] 

BILUNG  CODE  414O-01-M 


Qovemment-Owned  Inventions; 

Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
and  issued  patents  listed  below  may  be 
obtained  by  contacting  David  Sadowski 
at  the  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325. 
Rockville.  Mary^land  20852-3804 
(telephone:  301/496-7056  ext  288;  fax: 
301/402-0220).  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  copies  of  the  patent 
applications. 

Nurse's  Hand  Protection 

B  Thornton,  A  Peterson,  M  Allen,  B 
Fahey,  M  Woolery  Antill,  J  Taylor, 
V  Wheeler,  P  Coleman,  S 
Kedrowski,  L  Jeanneret  (CC) 

Filed  15  Aug  95 
Serial  No.  08/515,499 

This  invention  provides  nurses  and 

other  health  care  workers  with 
protection  against  accidental  needle 
sticks.  Specifically,  a  device  has  been 
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created  which  protects  the  most 
susceptible  areas  on  the  back  and  sides 
of  the  thumb,  forefinger,  and  the  area  of 
the  hand  there  between.  This  offers  the 
notable  advantage  of  preventing 
infections  from  accidental  needle  sticks. 
This  invention  is  particularly  useful 
dunng  the  risky  task  of  inserting  a 
twisted  or  kinked  needle  (such  as  a 
Huber  needle)  into  a  pot-a-cath.  Stage  of 
Development  prototype  built. 
(portfolio  Devices/Instrumentation — 
Environmental  Technology,  prevention, 
apparatus;  Devices/Instrumentation — 
Miscellaneous) 

Separation  of  Polar  Compounds  by 

Affinity  Countercurrent 
Chromatography 

^'  Ma,  Y  Ito  (NHLBI) 
Filed  14  Aug  95 
Serial  No.  08/514.917 
Patent  Status:  U.S.  patent  application 
pending,  foreign  rights  available 
A  new  and  highly  advantageous 
method  of  purifying  polar  organic 
compounds  using  affinity 
countercurrent  chromatography,  has 
been  created.  This  invention  permits 
separation  of  very  hydrophilic  organic 
compounds  using  countercurrent 
chromatography  in  which  a  ligand  for 
the  desired  analytes  is  used  to  enhance 
the  partitioning  of  polar  species  into  the 
organic  layer  of  an  aqueous-organic 
solvent  mixture.  Examples  of  polar 
organic  compounds  which  may  be 
recovered  using  the  present  invention 
include:  compounds  having  two  or  more 
functional  groups  on  each  molecule 
which  are  hydroxyl,  amino,  acid  or 
lower  acyl  (e.g.,  catecholamines, 
carbohydrates,  polyalcohols, 
polyamines,  amino  acids,  peptides,  and 
nucleic  acids).  Stage  of  Development: 
completed  and  tested,  (portfolio: 
De  vices/Instrumentati  on — Research 
Tools,  devices,  chromatographic) 

Apparatus  and  Method  for  the  In-Situ 
Detection  of  .\reas  of  Cardiac  Electrical 
Activity 

H  Bassen,  V  Krauthamer  (FDA) 

Filed  11  Aug  95 

Serial  No.  08/513,713 

Patent  Status:  U.S.  patent  application 

pending  and  foreign  rights  available 

This  invention  provides  new  means 
for  diagnosis  (e.g.,  two  dimensional 
mapping)  and  treatment  of  electrically- 
active  tissue  without  the  need  for 
surgery.  For  example,  electrical  activity 
of  the  heart  may  be  mapped  in  \nvo,  in 
a  minimally  invasive  manner,  without 
cutting  either  the  chest  wall  or  the  heart 
wall  The  invention  employs  a 
multifibered  endoscope  and  multiple 
tissue  dyes  to  map  electrical  activity. 


This  permits  identification  and 
treatment  of  potentially  lethal  electrical 
abnormalities  without  surgery.  In  regard 
to  the  cardiac  diagnosing  aspect  of  this 
invention  alone,  over  400,000  people 
die  in  the  U.S.  each  year  from  cardiac 
electrical  rhythm  diseases.  This 
invention  provides  a  minimally  invasive 
and  less  expensive  means  for  diagnosis 
and  treatment  of  such  diseases. 
(portfoUo:  Devices/Instrumentation — 
Diagnostics,  devices,  invasive;  Devices/ 
Instrumentation — Diagnostics,  imaging; 
Devices/Instrumentation — Therapeutics , 
devices) 

Displacement  Countercurrent 
Chromatography 

Y  Ito  (NHLBI) 

Serial  No.  08/263,924  Filed  21  June  94 
U.S.  Patent  No.  5,449.461  issued  12  Sep 
95 
A  new  method  of  preparative  scale 
pH-zone  refining  countercurrent 
chromatography  has  been  invented, 
which  may  be  operated  analogously  to 
displacement  chromatography.  It  has 
been  discovered  that  use  of  a  retainer 
base  or  acid  in  the  stationary  phase 
retains  analytes  in  the  column.  The 
analytes  may  then  be  eluted  using  a 
displacer  acid  or  base  in  order  of 
increasing  or  decreasing  pKa  or 
hydrophobicity.  This  invention  has 
many  advantages,  including:  producing 
a  train  of  highly  concentrated 
rectangular  solute  peaks  with  minimum 
overlap;  the  retaining  and  displacing 
compositions  may  be  switched  (i.e.,  the 
retaining  material  may  be  made  the 
displacing  material,  and  vice  versa); 
eluted  material  is  provided  as  a  salt  free 
acid  or  base  in  an  organic  solvent, 
which  can  easily  be  separated  by 
evaporating  the  solvent;  the 
displacement  mode  of  this  invention 
may  be  utilized  in  a  ligand-affinity 
separation  which  may  cover  a  broad 
range  of  analytes,  including 
nonionizable  compounds;  allowing  the 
sample  to  be  loaded  onto  the  separation 
column  as  a  suspension,  or  as  a  mixture 
of  compounds  that  are  only  partially 
soluble  in  the  solvent  system,  and; 
permitting  the  separation  of  greater 
volimies  than  with  previous  methods, 
(portfolio:  Devices/Instrumentation — 
Research  Tools,  devices, 
chromatographic) 

Method  for  In  Situ  Testing  of  Integrity 
of  Electrical  Stimulator  Leads 

R  Schmukler  (FDA) 
Filed  21  Jun  94 
Serial  No.  08/263,312 

This  invention  provides  an  in  situ 
method  for  testing  the  integrity  of  the 
insulation  of  electrical  stimulators 


leads.  It  allows  the  electrical  stimulator 
to  measure  and  thereby  continually 
monitor  the  insulation  of  its  leads.  By 
being  able  to  detect  premature 
degradation  of  the  leads  of  implanted 
electrical  stimulators,  e.g.,  pacemakers, 
unexpected  failures  of  the  device  can  be 
reduced.  Replacement  of  the  electrical 
stimulator  leads  in  the  heart  is  a 
traumatic  process,  to  be  avoided  unless 
necessary.  Currently  available 
pacemakers  and  other  implanted 
electrical  stimulators  do  not  allow  for 
accurate  monitoring  of  the  lead 
insulation,  so  that  advance  warning  of 
degradation  may  be  obtained.  This 
invention  allows  for  the  degradation  of 
the  lead  insulation  to  be  detected  earlier 
than  is  now  possible,  thereby  providing 
warning  of  potential  failure  before  it 
becomes  critical  to  the  p>atient. 
(portfolio:  Devices/Instrumentation — 
Therapeutics,  devices,  implants) 

A  Detection  Device  and  Quantification 
Method  for  Therapeutic  Agents  in 
Blood 

E  Kohn,  L  Liotta  (NCI) 

Serial  No.  08/041,438  filed  31  Mar  93 

U.S.  Patent  No.  5,405,782  issued  11  Apr 
95 

New  methods  have  been  invented 
which  provide  improved  determination 
of  therapeutic  agents  in  blood.  A  solid 
phase  extraction  of  a  solute  from  plasma 
is  followed  by  reverse  phase  high 
performance  liquid  chromatography  on 
a  column  of  irregularly  shaped  C-18   ■ 
liquid  chromatography  on  a  column  of 
irregularly  shaped  C-18  modified  sihca. 
By  comparing  the  chromatogram 
produced  by  this  invention  with  a 
standard,  a  precise  and  accurate 
quantification  of  the  amount  of  solute  in 
the  blood  may  be  made.  This  invention 
also  has  the  advantage  of  facilitating 
automation  of  the  extraction  and 
chromatography  steps,  thereby 
permitting  rapid  testing  of  a  plurality  of 
samples,  (portfolio;  Devices/ 
Instrumentation — Research  Tools, 
devices,  chromatographic;  Devices/ 
Instrumentation — Research  Tools, 
devices,  separation;  Cancer — 
Therapeutics,  conventional 
chemotherapy,  antimetaboUtes) 

Dated:  July  30, 1996. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer 

[PR  Doc.  96-20267  Filed  a-7-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-962-1410-00-P;  AA-8103-15,  AA- 
8103-17] 


Notice  for  Publication 
Clainfis  Selection 


Alaska  Native 


in  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601.  1613(e).  and  Sec.  14  of  the 
Alaska  Land  Status  Technical 
Corrections  Act  of  1992.  43  U.S.C. 
1621(c)(2).  will  be  issued  to  Doyon, 
Limited  for  approximately  1,561  acres. 
The  lands  involved  are  in  the  vicinity  of 
Flat.  .Maska,  within  Tps  26  aod  27  N., 
Rs.  47  VV..  Seward  .Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  bv  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue.  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
goverrunent  or  regional  corporation, 
shall  have  until  September  9,  1996  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Car»lyn  \.  Bailey, 

Land  Law  Examiner.  ANCSA  Team,  Branch 
of  962  Adjudication. 
|FR  Doc.  96-20204  Filed  8-7-96;  8:45  am] 

■ILUNG  COOE  A3^0-n-* 


[UT-81 0-06-1 OZCMXJ] 
Notice 

agency:  Bureau  of  Land  Management, 

interior. 

ACTKX:  Notice  of  Availability  of  Draft 

Standards  for  Rangeland  Health  and 

Guidelines  for  Grazing  Management  on 

BLM  Lands  in  Utah  and  related  Land 

Use  Planning/NEPA  Comphance 

Document. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  soliciting  public 
review  and  comment  of  the  recently 
completed  Draft  Standards  for 
Rangeland  Health  and  Guidelines  for 
Grazing  Management  document  as  well 
as  an  accompanying  Land  Use  Plaiming/ 
NEPA  Compliance  Document.  The 
"Standards  and  Guidelines"  document 
explains  how  the  BLM  in  Utah  intends 
to  comply  with  the  requirements  of 
BLM's  grazing  regulations  of  August, 
1995  (43  CFR  part  4100).  The  Land  Use 
Planning/NEPA  Compliance  Document 
explains  how  BLM  in  Utah  will  meet 
the  requirements  of  the  National 
Environmental  PoHcy  Act  (NEPA)  and 
Federal  Land  Use  Planning  and 
Management  Act  (FLPMA). 

DATES:  Comments  will  be  accepted 
during  the  60  day  period  commencing 
with  publication  of  this  Notice.  Public 
meetings  will  be  conducted  in 
September,  times  and  places  to  be 
announced  through  the  media  and 
direct  mailings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deane  Zeller,  Team  Leader,  Bureau  of 
Land  Management,  Utah  State  Office, 
324  So.  State  Street,  Salt  Lake  Qty.  UT 
84111-2303;  phone  (801)  539-4052;  Fax 
(801)  539-4070;  or  dzeller@ut.bhn.gov 
on  the  Internet. 

SUPPLEMENTARY  INFORMATION:  The  Utah 
BLM  Resource  Advisory  Council  and 
BLM  in  Utah  has  developed  Draft 
Standards  and  Guidelines  (S&G's) 
pursuant  to  the  regulations  approved  by 
the  Secretary  in  August,  1995.  After  the 
60-day  public  comment  period.  Final 
S&G's  will  be  developed  which,  when 
approved  by  the  Secretary,  will  be  State 
II)irector's  Policy  and  will  be  used  by  all 
BLM  offices  in  Utah  as  guidance  for 
land  use  planning,  developing 
rangeland  improvement  projects, 
issuing  grazing  permits  and  leases,  and 
general  grazing  administration.  Because 
the  Draft  S&G's  are  nearly  identical  to 
the  "minimum"  and  "fallbacks" 
analyzed  in  the  HIS  for  Rangeland 
Reform  '94,  no  detailed  NEPA  analysis 
is  performed  at  this  time.  Scoping  by 
BLM  could  not  identify  issues  or 
impacts  difterent  than  those  addressed 
in  the  nationwide  EIS.  NEPA  analysis 
will  be  performed  on  implementation 
actions,  such  as  land  use  plan 
amendments,  preparation  of  new  land 
use  plans,  permit  issuance,  rangeland 
improvements,  etc.  and  prior  to  any 
decisions  taken  under  these  Standards 
and  Guidelines. 

Refer  to  the  Land  Use  Plan/NEPA 
Comphance  Record  for  additional 


information  concerning  planning  and 

NEP.^  requirements. 

G.  WiUiam  Lamb. 

Utah  State  Director 

[FR  Doc.  96-20240  Filed  8-7-96;  8:45  ami 

BtLLING  COO€  4010-DO-P 


[CO-070-5101-CO12] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Notice  of  Scoping  Meetings,  on  a 
Proposed  Replacement  Raw  Water 
Pipeline  in  Mesa  County,  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 

Environmental  Impact  Statement  (EIS) 

and  Notice  of  Scoping  Meetings,  on  a 

proposed  Replacement  Raw  Water 

Pipeline  in  Western  Colorado. 

SUMMARY:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  the  Grand  )unction 
Resoiu"ce  .\rea  office.  Grand  junction 
District,  will  be  directing  the 
preparation  of  a  NEPA  document.  The 
NEPA  document  will  be  an  EIS.  The 
document  will  be  prepared  by  a  third 
party  contractor,  and  will  address 
impacts  of  the  Plateau  Creek  Pipeline 
Replacement  project  proposed  by  the 
Ute  Water  Conservancy  District  (Ute 
Water).  The  project  is  a  raw  water 
conveyance  system  proposed  on  private 
and  public  lands  in  Mesa  County, 
Colorado  to  replace  a  deteriorated  and 
under  sized  pipeline  currently  approved 
under  BLM  ROW  grant  C  081282. 
DATES:  Written  comments  will  be 
accepted  until  4:00  PM,  MST,  on 
September  23,  1996.  A  public  scoping 
meeting/workshop  will  be  held  from 
3:00-7:00  PM  on  August  28,  1996,  at  the 
Two  Rivers  CcMivention  Center,  159 
Main  Street,  Grand  Junction,  Colorado. 
ADDRESSES:  Comments  should  be  sent  to 
the  Grand  Junction  Area  Manager, 
Bureau  of  Land  Management,  2815  H 
Road,  Grand  Junction.  CO  81506.  ATTN: 
Plateau  Creek  Pipeline  Replacement 
Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Stevens.  (970)  244-3009. 
SUPPLEMENTARY  INFORMATION:  The 
existing  Plateau  Creek  Pipeline  is  an 
essential  part  of  the  Ute  Water  system 
which  provides  water  to  more  than 
55,000  Grand  Valley  residents.  The  Ute 
Water  service  area  includes  most  of  the 
Grand  Valley  area  surrounding  the  City 
of  Grand  Junction.  Colorado,  and 
extends  from  east  of  the  Town  of 
Palisade  to  within  5  miles  of  the 
Colorado-Utah  stateline.  Ute  Water  is  a 
political  subdivision  of  the  State  of 
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Colorado  formed  under  the  Water 
Conservancy  Act  of  1937.  and  is 
considered  to  be  a  quasi -municipal 
entity  In  order  for  lite  Water  to  meet  its 
commitment  of  providing  a  reUable,  cost 
effective,  high  quahty  water  source, 
replacement  of  the  pipeline  is 
necessary. 

Water  is  conveyed  via  a  24-inch- 
diameter  pipeline  approximately  14 
miles  along  Plateau  CreeK  Canyon  and 
adiacent  to  Interstate  Highway  70  to  Ute 
Water's  treatment  plant  located  on 
Rapid  Creek,  near  the  Town  of  Palisade. 
As  of  1994,  the  pipeline  was  no  longer 
able  to  provide  an  adequate  flow  rate  to 
meet  the  peak  day  customer  demands. 
The  pipeline  is  presently  subject  to 
frequent  breaks  due  to  deteriorated  pipe 
condition,  and  is  unreliable  due  to  its 
location  wdthin  geologic  hazards  and 
stream  erosion  areas.  The  Bureau  of 
Land  Management  and  Ute  Water  had 
performed  scoping  to  :  (1)  identify 
interested  stakeholders  and  agencies,  (2) 
define  key  issues,  and  (3)  identify  initial 
project  alternatives  for  preparation  of  an 
Environmental  Assessment.  The  initial 
filing  of  the  Notice  of  Intent  was  on 
March  14, 1995.  On  the  basis  of 
subsequent  information  and  comments 
provided  to  the  BLM  it  was  determined 
that  issues  and  concerns  would  best  be 
emalyzed  in  an  EIS. 

During  the  initial  scoping,  16 
alternatives  were  developed.  These 
include  seven  alternatives  along  the 
Plateau  Creek  corridor,  three  different 
alternatives  involving  use  of  water  from 
nearby  utilities,  a  Colorado  River  pump 
station  alternative,  two  alternatives  for 
supplying  water  from  the  Kannah  Creek 
watershed,  two  alternatives  for 
supplying  water  from  the  Whitewater 
Creek  watershed,  and  a  No  Action 
alternative.  Groimdwater  alternatives 
and  conservation  actions  will  be 
addressed  in  the  EIS.  Four  of  the 
initially  considered  alternatives, 
selected  on  the  basis  of  screening 
criteria  described  in  Section  404(b)  of 
the  Clean  Water  Act,  are  proposed  for 
evaluation  in  the  EIS.  These  are: 

Alternative  A — Replacement  of  the 
pipeline  on  an  aUgnment  parallel  to 
Plateau  Creek  such  that  impacts  to  all 
resources  are  minimized. 

Alternative  B — Replacement  of  the 
pipeline  parallel  to  Plateau  Creek 
entirely  within  the  existing  state 
highway  65  and  330  rights-of-way. 

Alternative  C — Replacement  of  the 
pipeline  in  either  ahgnment  A  or  B  with 
a  smaller  pipeline.  This  alternative 
includes  provisions  for  construction  of 
a  booster  station  at  the  mouth  of  Plateau 
Canyon  to  be  built  at  a  future  date  to 
meet  long-term  demands. 


Alternative  D — A  "no  federal  action" 
alternative.  .Major  issues  identified 
during  the  scoping  include;  (1)  wetlands 
and  riparian  areas,  (2)  threatened  and 
endangered  species,  (3)  Prime  and 
Unique  Farmlands.  (4)  water  depletion 
issues,  and  (5)  impacts  to  State  highway 
65.  Preliminary  review  by  the  Bureau  of 
Land  Management  (BLM],  Fish  and 
Wildlife  Service  (FWS),  and  Army 
Corps  of  Engineers  (ACOE)  indicates 
that  the  anticipated  impacts  within  the 
project  area  may  be  entirely  mitigable. 
and  may  be  hmited  to  temporary 
disturbance. 

The  tentative  project  schedule  is: 
Begin  Public  Comment  Period — August 

1996 
Complete  Draft  EIS— March  1997 
Record  of  Decision — June  1997 
Complete  Final  Design — April  1998 
Begin  Construction — June  1998 

The  BLM's  scoping  process  wdll 
include:  (1)  Identification  of  additional 
issues  to  be  addressed;  (2)  Identification 
of  additional  viable  alternatives,  (3) 
Notification  of  interested  groups, 
individuals  and  agencies  so  that 
additional  information  concerning  these 
issues  can  be  obtained,  and  (4)  Review 
of  the  information  obtained  to  date. 

The  scoping  process  will  be  initiated 
by  publication  of  this  NOI  in  the 
Federal  Register  and  issuance  of  a  news 
release  aimouncing  the  start  of  the 
process;  letters  of  invitation  to 
participate  in  the  scoping  process,  and 
distribution  of  a  scoping  document 
describing  the  proposed  action, 
alternatives  and  significant  issues  being 
considered  is  available  upon  request. 
Mark  T.  Morse, 
District  Manager. 

[FR  Doc.  96-20175  Filed  8-07-96;  8:45  am) 
BILUNO  CODE  431(KIB-P 


[1D-99&-1 020-01] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA],  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM] 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  a  meeting  to 
discuss  historical  and  cultural  issues, 
healthy  rangeland  standards  and 


guidelines,  and  a  presentation  by  the 
Watershed  Advisory  Groups  and  Basin 
Area  Advisory  Groups.  There  will  also 
be  a  float  trip  on  the  Snake  River  and 
presentation  by  the  Area  Manager  on  the 
resources,  issues  and  programs.  All 
meetings  are  open  to  the  pubhc.  The 
public  may  present  vmtten  comments  to 
the  coimcil.  Each  formal  council 
meeting  will  have  a  time  allocated  for 
hearing  pubUc  comments.  The  public 
comment  period  for  the  coimcil  meeting 
is  listed  below.  Depending  on  the 
number  of  persons  wishing  to  comment, 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Debra  Kovar  at  the 
Shoshone  Resource  Area  Office,  P.  O. 
Box  2-B,  Shoshone.  ID,  83352.  (208] 
886-7201. 

DATE  AND  TIME:  Date  is  September  18-19, 
1996,  starts  at  8:30  a.m.  at  the  BLM 
Office,  1405  Hollipark  Drive,  Idaho 
Falls,  Idaho.  Public  comments  from  1:00 
p.m.-l:30  p.m.  on  September  18,  1996. 
SUPPLEMENTARY  INFORMATJON:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  pubhc  lands. 
FOR  FURTHER  INFORMATION  Contact  Debra 
Kovar,  Shoshone  Resource  Area  Office. 
P.  O.  Box  2-B,  Shoshone,  ID  83352, 
(208]  886-7201. 

Dated:  July  31, 1996. 
Howard  Hedrick, 

District  Manager. 

[FR  Doc.  96-20232  Filed  8-7-96;  8:45  am] 

BILUNG  CODE  4310-GO-f> 

[CA-05(V-1 330-001 

Notice  0'  Rescu'ce  Aavisonj,  Council 

Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  next  meeting  of  the  Ukiah  Resource 
Advisory  Council  will  be  held  on 
Wednesday,  September  4  and  Thursday, 
September  5, 1996  in  Redding, 
Cahfomia. 

DATES:  The  meeting  is  scheduled  for 
Wednesday,  September  4  and  Thursday, 
September  5,  1996. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  on  Wednesday  will  begin  at 
10:00  a.m.  at  the  Redding  Resource  Area 
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Office  conference  room.  355  Hemsted 
Dr  ,  Redding.  C.\  96002   It  will  begin 
with  a  raft  trip  on  the  Sacramento  River 
looking  at  proposed  exchange  parcels 
and  management  of  putihc  lands 
managed  bv  the  Reddmg  Resource  Area 
along  the  Sacramento  River  The  agenda 
for  the  meetmg  Thursday  begins  at  8:00 
a.m.  with  the  election  of  the  chair  and 
vice-chair,  an  update  on  the  Rangeland 
Standards  and  Guidelines  process  and 
updates  from  the  Areata,  Clear  Lake  and 
Reddmg  Area  Managers  on  emphasis 
programs  within  the  respective  resource 
areas  for  w huh  the  Council  would  like 
to  focus  future  agendas  and  actions. 

The  meeting  is  open  to  the  public 
with  a  public  comment  period 
scheduled  for  1:30-2:30  p.m.,  Thursday, 
September  5  Depending  on  the  number 
of  persons  w  ishing  to  speak,  a  time  limit 
may  be  imposed.  Summary  minutes  of 
the  meeting  will  be  maintained  at  the 
Areata.  Clear  Lake  and  Redding 
Resource  .\rea  Offices. 

Due  to  the  limitations  of  BLM  owned 
equipment,  anyone  interested  in 
participating  in  the  raft  tour  will  need 
to  make  their  own  arrangements. 
FOR  MORE  INFORMATION  CONTACT:  Renee 
Snyder,  Bureau  of  L.and  Management, 
Clear  Lake  Resource  Area,  2550  N.  State 
St..  Ukiah,  CA  95482,  707-468-4000. 
Renee  Snyder, 

Clear  Lake  Resource  Area  Manager. 
[FR  Doc.  96-20234  Filed  8-7-96;  8:45  am) 

B(LUNO  CODE  431(M«-P 

[10-030-1110-041 

Land  Use  Plan  Amendment:  Medicine 
Lodge  Resource  Management  Plan 
{RMP);  Area  of  Critical  Environmental 
Concern  (ACEC)  Designation;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 

Plan  Amendment/EA  for  the  Medicine 

Lodge  RMP  for  the  proposed  Henrys 

Lake  ACEC. 

summary:  Approximately  1.681  acres  of 
public  land  Listed  below  possess 
excellent  fish  and  wildlife  habitat  as 
well  as  recreation  opportunities.  They 
are  sufficiently  unique  to  deserve 
special  management  attention  obteuned 
by  an  ACEC  designation.  This  would 
provide  sufficient  priority  status  to  help 
ensure  funding  for  adequate  multiple 
use  management.  Such  special 
designations  are  made  through  the  land 
use  planning  process  required  in  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA).  The  intended  effect  of 
this  action  is  to  designate  as  an  ACEC 
a  composite  of  the  BUvl-administered 


parcels  listed  below  and  to  identify  in 
the  RMP  a  proximal  area  containing 
non-BLM  land  on  which  ACEC 
designation  would  be  instantly 
conferred  in  the  event  of  future 
acquisition  by  BLM  for  that  stated 
purpose. 

DATES:  Comments  with  information 
useful  to  formulate  supplemental  issues 
and  alternatives  for  the  environmental 
analysis  are  hereby  requested  and  will 
be  accepted  until  September  9  1996. 
FOR  FURTHER  IHFORMATtON  CONTACT: 
Karen  Rice,  Bureau  of  Land 
Management,  1405  HoUipark  Drive, 
Idaho  Falls.  ID  83401,  (208)  524-7549. 
SUPPLEMENTARY  INFORMATfON:  Several 
scattered  tracts  of  public  land, 
collectively  comprising  approximately 
1,681  acres  more  or  less,  possess 
important  fish,  wildlife,  and  threatened 
and  endangered  species  habitat  as  well 
as  recreation  opportunities.  All  of  the 
tracts  are  in  the  Henrys  Lake  Flat  area. 
Several  tracts  are  along  the  Henrys  Lake 
shore.  All  are  influenced  by  the 
resources  and  activity  occurring  in  and 
around  the  lake.  An  additional  350  acres 
of  BLM-administered  land  immediately 
north  of  Henrys  Lake  comprise  the 
Henrys  Lake  Wilderness  Study  Area. 
The  following  public  land  in  Fremont 
County,  Idaho,  will  be  analyzed  for 
possible  collective  designation  as  the 
Henrys  Lake  Area  ACEC: 

Boise  Meridiaa,  Idaho  ^ 

T.  15N..R.42E., 

Sec.  1,EV2SEV4; 

Sec.  12.  NEV^NEV*,  S'/iNE'A. 
T.  16  N.,  R.  43  E., 

Sec.  31,  Lot  3; 

Sec.  32,  NV2NWV4; 

Sec.  33,  NVa,  NVzNE'ASE'/i, 
NW'ASW'ANE'ASE'A. 
E>/2SEV4NE'ASEV4,SWV4SEV4NEV4SEV4. 
T.  15  N.,  R.  43  E., 

Sec.  3,  SWV4NWV4,  W»/«tSWV4; 

Sec.  4,  Lots  2  to  4,  inclusive: 

Sec.  7,  Lot  8; 

Sec.  8,  Lot  1; 

Sec.  9,  Lots  1,  3  and  4; 

Sec.  13,SEV4NEV4; 

Sec.  17,  Lots  1  to  3,  inclusive; 

Sec.  18.  Lot  5,  NEV4SWV4,  NEV4SEV4. 
SWV4SEV4; 

Sec.  20,  Lots  1  to  4.  inclusive; 

Sec.  21.  Lot  3: 

Sec.  27.  Lots  4  and  5.  SWV4SWV4. 
T.  14  N.,  R.  43  E., 

Sec.  2,  Lot  3. 
T.  16N„R.  44E., 

Sec.  31,  EV2SWV4. 
T.  15  N.,  R.  44  E, 

Sec,  31,  Lot  8.  '  • 

T.  14  N.,  R.  44  E.. 

Sec,  5,  Lots  1  and  2; 

Sec.  7,  Lots  1  to  3,  inclusive.  Lot  8; 

Sec.  17,  SEV4SWV4,  S»/iSEV4. 

The  primary  issues  envisioned  are:  (a) 
protection  of  special  riparian  areas,  (b) 


protection  of  threatened  and  endangered 
species  habitat,  (c)  land  acquisition,  and 
(dj  recreation  enhancement — especially 
for  fishermen  and  hunters  The  same 
planning  criteria  used  for  the  original 
RMP  will  be  used  for  this  amendment. 
No  meetings  are  plaiuied  at  this  time, 
however,  ail  known  affected  parties  and 
other  interested  parties  will  have 
opportunities  to  have  input  to  this 
amendment,  .\\\  of  the  tracts  listed 
above  are  proposed  for  multiple  use 
management  in  perpetuity. 

Dated:  July  31,  1996. 
Joe  Kraayenbrink, 

Area  Manager,  Medicine  Lodge  Resource 

Area. 

[FR  Doc  9^20233  Filed  8-7-96;  8:45  am) 

BHJJNG  CODE  431»-Oa-P 


Minerals  Management  Service 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Notice. 

SUMMARY:  This  notice  announces  plans 

for  MMS  to  followup  on 
recommendations  fi-om  the  International 
Platform  and  Pipeline  Decommissioning 
Workshop  and  related  studies. 
DATES:  MMS  is  inviting  the  public  to 
comment  on  the  decommissioning  plans 
listed  in  this  notice.  MMS  will  consider 
all  comments  received  by  September  9, 
1996. 

ADDRESSES:  Please  mail  or  hand-carry 
your  comments  on  this  notice  to  the 
Department  of  the  Interior;  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Hemdon,  Virginia 
20170-4817;  Attention:  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Buffington,  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600  or  FAX  (703)  787-1555. 
SUPPLEMENTARY  INFORMATION:  On  April 
15-17.  1996,  MMS  jointly  sponsored  an 
International  Platform  and  Pipeline 
Decommissioning  Workshop  in  New 
Orleans.  Louisiana. 

The  International  Workshop  drew 
over  475  attendees  to  discuss  and  make 
recommendations  pertaining  to  policies, 
regulations,  and  related  issues 
concerning: 

•  Decommissioning  wells,  platforms, 
and  pipelines; 

•  Planning,  managing,  and 
maintaining  habitats;  and 

•  Removing  facilities  and  clearing 
sites. 

Working  groups  discussed  current 
decommissioning  practices  and  the 
recent  National  Research  Council  report 
entitled  "An  Assessment  of  Techniques 
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for  Removing  Offshore  Structures" 
(Marine  Board  Studv]  Each  working 
group  made  specific  recommendations 
to  improve  offshore  decommissioning. 
The  proceedings  of  the  International 
Workshop  will  be  published  in  the  fall 
of  1996. 

The  April  1996  International 
Workshop  primarily  focused  on 
decommissioning  activities  in  the  Gulf 
of  Mexico.  However,  MMS  is  aiso 
investigating  opportunities  to  sohcit 
views  and  recommendations  concerning 
other  offshore  areas,  including 
California. 

MMS  is  discussing  sponsoring  an 
additional  decommissioning  workshop 
in  California  (the  first  Cahfomia 
workshop  was  held  in  March  1994). 

On  a  national  level,  MMS  is  working. 
on  an  action  plan  to  respond  to 
recomme^idations  made  by  the  Marine 
Board  Studv  and  the  general  comments 
from  the  International  Workshop. 

Our  general  plan  is  to: 

1   Improve  our  partnering  and 
consultations  on  lease  decommissioning 
issues — MMS  is  continuing  to  meet  with 
the  National  Marine  Fisheries  Service 
(NMFS),  fishing  interests,  the  oil  and 
gas  industry,  and  other  concerned 
members  of  the  public.  For  example,  we 
are  discussing  survey  requirements  for 
turtles  and  marine  mammals, 
limitations  of  charge  sizes  and  the 
number  of  detonations,  and  loss  of 
nursery  habitats.  Recently,  MMS  met 
writh  NMFS  and  the  oil  and  gas  industry 
to  discuss  the  impact  of  structure 
removals  on  endangered  species. 

MMS  also  plans  to  participate  on 
relevant  committees  concerning 
international  decommissioning  policies 
of  offshore  oil  and  gas  installations.  One 
of  the  committees  will  develop 
guidelines  for  disposing  of  platforms. 

2.  Analyze  our  poUcies  and 
regulations — 

MMS  is  working  with  other  agencies 
and  sponsoring  scientific  studies  to  help 
us  analyze  our  policies  and  regulations 
on  decommissioning.  In  1997,  MMS 
plans  to  publish  a  Notice  to  Lessee  and/ 
or  regulations  to  clarify  MMS's  policy 
on  structure  severing  depths,  partial 
facihty  removals,  deep-water 
decommissioning,  and  site  clearance 
requirements  (including  liability). 

3.  Conduct  research  and 
environmental  studies — 

MMS  is  conducting  or  will  initiate 
research  on  the  following  topics  in  1996 
and  early  1997: 

•  Turtle  detection  techniques, 

•  Fish  and  turtle  scare  devices, 

•  The  effects  of  removal  depths  on 
soil  transport, 

•  Improved  well  abandonment 
techniques. 


•  Ecological  role  of  natural  reefs  and 
oil  and  gas  production  platforms  on 
rocky  reef  fishes, 

•  Ecology  of  invertebrate 
communities  on  platform  structures, 

•  Casing  removal  depths  and  removal 
methods, 

•  The  effects  of  explosives  on  cement 
plugs, 

•  Deep-water  pipeline  abandonment 
procedures, 

•  Advanced  explosive  and 
nonexplosive  removal  techniques, 

•  Deep-water  artificial  reefs, 

•  Attraction  vs.  production  in  cold- 
water  environments  with  ample  hard- 
bottom, 

•  Habitat  and  water  depth  profile  for 
fish  kill  from  explosives. 

•  The  effects  of  platform  size  on 
various  fish, 

•  Forecasts  of  Federal  platform 
removals. 

•  Offshore  and  onshore  facility 
disposal  methods,  and 

•  An  environmental  and  safety  risk 
assessment  for  platform  and  pipeline 
decommissioning  and  removals. 

MMS  is  also  issuing  a  request  for 
research  proposals  in  the  "Commerce 
Business  EJaily"  concerning 
decommissioning  research. 

Our  goal  is  to  decommission  wells, 
platforms,  pipelines,  and  other 
structures  to  prevent  or  minimize 
environmental  impacts  and  to  ensure 
that  a  location  is  cleared  of  obstructions 
to  other  uses  of  the  Outer  Continental 
Shelf  (OCS).  MMS  will  achieve  its  goal 
by  enhancing  its  partnerships  vnth  the 
other  OCS  stakeholders  and  by  using 
science  to  evaluate  the  techniques, 
poUcies,  and  regulations  associated  with 
decommissioning. 

Dated:  July  29,  1996. 
1  ut\  R  Quersfues. 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 
[FR  Doc  96-20231  Filed  8-7-96;  8:45  am] 
BH.LMG  CODE  43ie-MR-M 


Nat!or>al  Park  Service 

Concurrent  Jurisdiction  in  Marytana 

*GENCY:  National  Park  Service,  Interior. 
*CTtON:  Notice  of  Concurrent 
Jurisdiction. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Maryland  has  ceded  to  the 
National  Park  Service  (NPS)  concurrent 
legislative  jurisdiction  over  lands  and 
waters,  owned,  leased  or 
administAtively  controlled  by  the  NPS, 
within  the  boundaries  of  the  17  NPS 
units  in  the  State  of  Maryland.  This 
jurisdiction  is  in  addition  to  those  paric 


areas  already  under  conc\irrent 
jurisdiction  in  Maryland. 
EFFECTIVE  D^TE:  Concurrent  legislative 
jurisdiction  within  NPS  units  became 
effective  on  June  20, 1996. 
FOR  FURTHER  INFOMIATION  CONTACT: 
Einar  Olsen,  Ranger  Services  Division, 
National  Capitol  Field  Area,  National 
Park  Service,  1100  Ohio  Drive,  SW, 
Washington,  DC  20242.  Telephone  202- 
619-7065. 

SUPPLEMENTARY  informatjon:  On  Jime 
19,  1996,  pursuant  to  Annotated  Code  of 
Maryland  Section  14-102,  the 
Honorable  Parris  Glendening,  Governor 
of  the  State  of  Maryland,  ceded  by 
agreement  to  the  NPS  concurrent 
legislative  jurisdiction  over  lands  and 
waters,  owmed,  leased  or 
administratively  controlled  by  the  NPS, 
within  the  boundaries  of  the  17  NPS 
units  in  the  State  of  Maryland.  Acting  in 
accordance  with  the  provisions  of  16 
U.S.C.  la-3  and  40  U.S.C.  255,  Secretary 
of  the  Interior  Bruce  Babbitt  signed  the 
agreement  on  January  4, 1995.  In 
addition,  the  United  States  retrocedes 
and  relinquishes  exclusive  jurisdiction 
over  those  NPS  areas  in  the  State  where 
the  United  States  had  exclusive 
jiirisdiction.  The  agreement  became 
effective  on  the  date  of  the  last 
signature,  June  20,  1996. 

The  17  NFS  Areas  Include 

Antietam  National  Battlefield 

(Washington  County) 
Assateague  Island  National  Seashore 

(Worchester  Couinty) 
Chesapeake  and  Ohio  Canal  National 

Historical  Park  (Montgomery, 

Frederick,  Washington,  and 

Allegheny  Counties) 
Clara  Barton  National  Historic  Site 

(Montgomery  County) 
Fort  Foote  Park  (Prince  George's 

County) 
Fort  McHenry  National  Monument  and 

Historic  Shrine  (Baltim<M«  City) 
Fort  Washington  Park  (Prince  George's 

County) 
Clara  Barton  Parkway  (Montgomery 

County) 
Hampton  National  Historical  Site 

(Baltimore  County) 
Harmony  Hall  (Prince  George's  County) 
Harpers  Ferry  National  Historical  Park 

(Washington  County) 
Monocacy  National  Battlefield 

(Frederick  County) 
Oxon  Cove  Park  (Prince  George's 

County) 
Piscataway  Park,  including  Colonial 

Farms  and  Marshall  Hall  (Prince 

George's  County) 
Piscataway  Park  (Charles  County) 
Thomas  Stone  National  Historic  Site 

(Charles  County) 
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Baltimore-Washington  Parkway  (Anne 
Arundel  County) 

Dated   Auj^ust  2.  1996. 

Chris  .\ndress. 

Chief  Division  of  Ranger  Activities.  National 
Park  Senice 

|FR  Doc.  96-20207  Filed  8-7-96;  8:45  am) 

aiLUNG  CODE  U10-70-P 


Devils  Tower  National  Monument, 
Wyoming 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice — reconsideration  of  a 
portion  of  the  Devils  Tower  CUmbing 
Management  Plan. 

SUMMARY:  The  National  Park  Service 
INPS)  has  decided  to  reconsider  certain 
portions  of  the  Climbing  Management 
Plan  for  Devils  Tower  National 
Monument  which  address  climbing 
limitations  based  on  concerns  about 
Indian  religious  and  cultural  values. 
DATES:  VVntten  comments  will  be 
accepted  through  September  23,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Devils 
Tower  National  Monument.  P.O.  Box 
10,  Devils  Tower,  Wyoming  82714- 
0010 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  O.  Liggett,  Superintendent, 
Devils  Tower  National  Monument. 
Telephone  307-467-5283. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  March  1995,  the  NPS  adopted  a 
Final  Climbing  Management  Plan  (Plan) 
for  Devils  Tower  National  Monument. 
In  general,  the  Plan  states  that  Devils 
Tower  will  be  managed  primarily  as  a 
crack  climbing  site  and  that  climbing 
will  be  managed  taking  into  account  the 
religious  and  cultural  significance  of 
Devils  Tower  as  a  site  sacred  to  some 
Native  Americans. 

To  this  end,  the  Plan  calls  for 
technical  rock  climbers  to  voluntarily 
refrain  from  climbing  Devils  Tower 
during  the  cuhurally  significant  month 
of  June.  In  addition,  the  Plan  states  that 
commercial  use  licenses  for  climbing  ' 
will  not  allow  commercially  guided 
climbing  during  June  (starting  in  1996). 

On  May  24,  1996.  Executive  Order 
13007  was  issued  by  the  President.  It 
generally  states  that  federal  agencies 
with  land  management  responsibilities, 
to  the  extent  practicable,  permitted  by 
law.  and  not  clearly  inconsistent  with 
essential  agency  functions,  are  to 
accommodate  access  to  and  ceremonial 
use  of  Indian  sacred  sites  by  Indian 
religious  practitioners  and  to  avoid 
adversely  affecting  the  physical  integrity 


of  sacred  sites.  The  Executive  Order 
supplements  the  protection  afforded  by 
the  Religious  Freedom  Restoration  .A.ct 
of  1993  and  the  American  Indian 
Religious  Freedom  Act  Amendments  of 
1994. 

On  June  8,  1996,  the  United  States 
District  Court  for  the  District  of 
Wyoming  issued  a  preliminary  order  in 
Bear  Lodge  Multiple  Use  Association  v. 
Babbitt,  C.A.  No.  96-CV-0063D.  The 
court's  order  enjoined  the  NPS  from 
restricting  commercial  guide  cUmbing 
activities  during  the  month  of  June 
pending  a  final  decision  of  the  court. 
The  order  upheld  the  Plan's  voluntary 
program  to  encourage  climbers  not  to 
climb  in  the  month  of  June. 

In  light  of  these  circumstances,  NPS 
has  decided  to  reconsider  those  portions 
of  the  Plan  which  address  climbing 
limitations  based  on  concerns  about 
Indian  religious  and  cultural  values. 
Pending  the  outcome  of  this 
reconsideration  and  in  accordance  with 
the  court's  order,  the  NPS  will  not 
enforce  the  Plan's  requirements 
regarding  commercial  guide  climbing  in 
the  month  of  June.  Except  with  respect 
to  commercial  guide  activities  in  the 
month  of  Jime,  the  Plan  remains  in  full 
force  and  effect. 

Through  this  notice,  the  public  is 
asked  to  comment  on  the  Plan's 
climbing  limitations  based  on  concerns 
about  Indian  religious  and  cultural 
values.  Particularly,  the  public  is  asked 
to  comment  on  appropriate  means  for 
the  NPS  at  Devils  Tower  to  comply  with 
the  President's  Executive  Order 
regarding  Indian  Sacred  sites.  NPS, 
upon  consideration  of  all  pubUc 
comments  received,  will  determine 
whether  to  continue  the  Plan  or  to 
modify  it  with  respect  to  climbing 
Umitations  based  on  concerns  about 
Indian  reUgious  and  oiltural  values.  It 
is  expected  that  this  reconsideration 
will  be  completed  by  December  1,  1996. 

Copies  of  the  Plan,  the  court's  order 
and  Executive  Order  13007  will  be 
made  available  upon  request  from 
Devils  Tower  National  Monument. 

Dated:  August  2, 1996. 
Chris  Andrass, 

Chief,  Division  of  Ranger  Activities,  National 
Park  Service. 

(PR  Doc.  96-20208  Filed  8-7-96;  8:45  am] 

BtLUNO  CODE  4310-7tM> 


Bureau  of  Reclamation 

Quarteriy  Status  Report  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice. 


SUMMARY:  .Notice  is  hereby  given  of 
proposed  contractual  actions  that  are 
new.  modified,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  .^pril  30.  1996.  The 
Februan,'  5,  1996.  notice  should  be  used 
as  a  reference  point  to  identify  changes. 
The  number  in  parenthesis  corresponds 
to  the  number  in  the  February  5.  1996, 
notice.  This  notice  is  one  means  in 
which  the  public  is  informed  about 
contractual  actions  for  capital  recovery 
and  management  of  project  resources 
and  facilities.  Additional  Bureau  of 
Reclamation  (Reclamation) 
announcements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  new  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  of  1 
year  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
any  contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Pohcy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alonzo  Knapp,  Manager,  Reclamation 
Law,  Contract,  and  Repayment  Office, 
Bureau  of  Reclamation.  PO  Box  25007, 
Denver,  Colorado  80225-0007; 
telephone  303-236-1061  extension  224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
Apr.  13,  1987,  Reclamation  will  publish 
notice  of  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures'  for  water 
resource-related  contract  negotiations, 
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pubiished  in  47  FR  7763,  Feb  22.  1982. 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions  Each  proposed 
action  IS.  or  is  expected  to  t>e,  in  some 
stage  of  the  contract  negotiation  process 
in  1996  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  fonn  must  be 
approved  bv  the  Secretary  of  the  Interior 
or,  pursuant  to  delegated  or  redelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  tenns  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposal  will  be 
facihtated  by  adherence  to  the  following 
procedures: 

1 .  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  area  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  fixjm  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
Umited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 


regional  director  shall  furnish  revised 
contracts  to  all  parties  who  request  the 
contract  in  response  to  the  initial  public 
notice. 

ACRONYM  DEFINmONS  USED  HEREIN 


(BCP) 

Boulder  Canyon  Proiect. 

(CAP) 

Central  Arizona  P^ofect. 

(CUP) 

Centra;  Jta^  Proiect. 

(CVP) 

Central  ■.  alley  P'oiect 

(CRSP) 

Coioraoc'  River  Sto^-age  Project. 

(D&MC) 

Dramaoe    anc    Minor   Construc- 

tion 

(FR) 

Fe<}eral  Registef. 

(IDD) 

Imgation  and  Drainage  District 

(ID) 

Irrigation  District 

(M&l) 

Municipa!  a'TCi  inOustnal. 

(O&M) 

Operation  ano  Maintenance. 

(P-SMBP) 

Pck-Sioar'   Missoon   Basin  Pro- 

gram. 

(R&B) 

RehabiMtatJon  ano  Betterment 

(SRPA) 

SmaH  Redamabon  Projects  Act 

(WCUA) 

Water  Conservation  and  Utiliza- 

tion Act. 

(WD) 

Water  District. 

The  following  contract  actions  are 
either  new,  modified,  discontinued,  or 
completed  in  the  Bureau  of  Reclamation 
since  the  April  30,  1996.  Federal 
Register  notice 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Boise,  Idaho  83706-1234,  telephone 
208-378-5346. 

1 .  New  Contract  Actions: 

(21)  Baker  Valley  Irrigation  District, 
Baker  Project,  Oregon:  Warren  Act 
contract  with  cost  of  service  charge  to 
allow  for  use  of  project  facihties  to  store 
nonproject  water. 

2.  Contract  Actions  (Completed: 

(19)  Contracts  for  1996  have  been 
executed  with  Stanfield  ID  and 
Westland  ID. 

Mid  Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  Cafifomia  95825-1898, 
telephone  916-978-5030. 

1.  New  Contract  Actions: 

(20)  Solano  County  Water  Agency  and 
Solano  Irrigation  District,  Solano 
Project,  (Zalifomia:  Contract  to  transfer 
responsibiUty  for  operation  and 
maintenance  of  Monticello  Dam,  Putah 
Diversion  Dam,  Headworks  of  Putah 
South  Canal,  and  Parshall  Flume  at 
Milepost  0.18  of  Putah  South  Canal  to 
Solano  Irrigation  District  and  provide 
that  the  Solano  County  Water  Agency 
shall  provide  the  funds  necessary  for 
operation  and  maintenance  of  the 
facilities. 

2.  Contract  Action  Completed: 
(12)  Pershing  County  Water 

Conservation  District,  Nevada: 
Repayment  contract  for  Safety  of  Dams 
work  on  Rye  Patch  Dam.  Action: 
Contract  executed  February  29,  1996. 


Low«-  CiAorado  Region:  Bureau  of 
Reclamation,  PC  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  Qty, 
Nevada  89006-1470,  telephone  702- 
293-8536. 

1.  New  Contract  Actions; 

(49)  Pacific  Gas  and  Electric 
Company,  BCP,  California:  Short-tenn 
delivery  contract  for  surplus  and/or 
unused  apportionment  Colorado  River 
water  for  domestic  and  industrial  use  at 
the  Topock  Compressor  Station, 
CaUfomia. 

(50)  Mr.  Don  Schuler.  BCP,  California: 
Proposed  short-term  delivery  contract 
for  surplus  and/or  unused 
apportionment  Colorado  River  water  for 
domestic  and  industrial  use  on  18  lots 
of  recreational  homes  in  California. 

(51)  Salt  River  Pima  Maricopa  Indian 
Community,  CAP,  Arizona:  O&M 
Contract  for  their  water  distribution 
system. 

(52)  Salt  River  Project  Agricultural 
Improvement  and  Power  District,  Salt 
River  Project,  Arizona:  Funding 
Agreement  for  Safety  of  Dams 
construction  activities  at  Horse  Mesa 
Dam  and  Mormon  Flat  I>am. 

(53)  U.S.  Army  Proving  Ground,  BCP. 
Arizona:  Proposed  permanent  allocation 
of  1,883  acre- feet  of  Colorado  River 
water. 

(54)  Arizona  PubUc  Service,  BCP, 
Arizona:  Colorado  River  water  diversion 
contract  for  1,500  a.f.  for  domestic  use 
at  Yucca  Power  Plant,  near  Yuma, 
Arizona. 

(55)  Arizona  State  Lands,  BCP, 
Arizona:  Approval  of  assignment  of 
water  dehvery  contract  with  Lakeview 
aty  for  400  a.f.  of  Colorado  River  water 
for  domestic  use. 

(56)  Murphy  Broadcasting,  Inc..  BCP, 
Cahfomia:  Change  of  use  and 
assignment  of  the  Schroeder's  PPR 
entitlement  for  12.0068  a.f. 

(57)  Brooke  Water  L.L.C.,  CAP, 
Arizona:  Approval  of  assignment  of 
Consohdated  Water  Utilities  LTD  Mil 
water  subcontract  for  3,932  a.f.  of  CAP 
water. 

2.  Contract  Actions  Modified: 

(43)  County  of  San  Bernardino,  San 
Savaine  Clreek  Project,  California: 
Repayment  Contract  is  in  negotiation, 
covering  $20,079,000  reimbursable  costs 
and  a  Grant  for  $27,371,000.  Total 
project  cost  is  $81,171,000. 

3.  Contract  Actions  Eteleted: 

(8  and  26)  Kent  Sea  Farms,  Yimia,  AZ: 
Contract  to  divert  and  return  32,000 
acre- feet  of  water  per  year  from  ad  to, 
respectively,  the  Main  Outlet  Drain 
Extension  for  one  or  more  fish  farms. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street, 
Room  6107,  Salt  Lake  City,  Utah  84138- 
1102,  telephone  801-524-4419. 
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1.  New  Contract  Actions: 

(26)  Department  nf  Energy.  San  Juan- 
Chama  Project,  New  Mexico. 
Reassignment  of  rights  under  Contract 
No.  7-07-5 1-X0883  from  the 
Department  of  Energy  to  the  County  of 
Los  Alamos  for  1.200  acre-feet  of  San 
luan-Chama  Project  water  to  be  used  for 
municipal,  commercial,  residential,  and 
srientific  purposes 

(271  Citv  of  Albuquerque,  San  Juan- 
Chama  Project,  New  Mexico.  Amend 
water  storage  Contract  No.  3-CS-53- 
01510  to  exempt  the  City  of 
.Mbuquerqiip  from  acreage  limitation 
and  reporting  provision.s. 

(28)  The  State  of  Colorado,  the  State 
of  New  Mexico,  the  Southern  Ute  Indian 
"TriKo  f^««  Ute  VloiiniHin  Lite  Trihe  £md 
certain  other  entities  that  executed  the 
lune  .30,  1986    Agreement  in  Principle 
Concerning  the  Colorado  Ute  Indian 
Water  Rights  Settlement  and  Binding 
.\greemeiit  for  .\nimas-La  J'lata  Project 
C^ost  Sharing  '  Amendment  to  the  terms 
of  that  cost  sharing  agreement  in  order 
for  that  agreement  to  conform  with 
Phase  I.  Stage  A  of  the  project.  The 
proposed  amendmenl  would  allow  cost 
sharing  contributions  from  Colorado 
non-federal  entities  to  be  credited  to  the 
municipal  and  industrial  repayment 
obligation  on  an  interim  basis,  rather 
than  to  the  Colorado  non-Indian 
irrigation. 

2.  Contract  Actions  Modified: 

(9)  The  National  Park  Service, 
Colorado  Water  Conservation  Board, 
Wayne  N.  Aspinall  Unit,  CRSP, 
Colorado:  Contract  to  provide  specific 
flow  patterns  in  the  Gunnison  River 
through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

(10)  Upper  Gunnison  River  Water 
Con.servancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Long- 
term  water  service  contract  for 
municipal,  domestic,  and  irrigation  use. 

3.  Contract  .Actions  Deleted: 

(12)  CoUbran  Conservancy  District, 
Collbraii  project.  Colorado:  Amendatory 
contract  defming  priority  of  use  of 
project  water 

(13)  US  Fish  and  Wildlife  Service, 
North  Fork  Water  Conservancy  District, 
Paonia  Pro)e<:t,  (  oioradi*  Contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Colorado  Rivers: 
water  available  for  releases  will  come 
from  reserv  e  capacitv  held  by 

Rec.  iamation  as  a  sediment  pool, 
estimated  to  be  1.800  atre-feet  annually; 
'  ontract  will  define  the  terms  and 
conditions  associated  with  delivery  of 
this  water 

Great  PtaiRs  Region:  Bureau  of    . 
Reclamation.  PO  Box  36900.  Federal 
Building.  316  North  28th  Street, 


Billings,  Montana  59107-6900, 
telephone  406-247-7730. 

1.  Contract  Actions  Modified: 

(11)  City  of  Rapid  Qty  and  Rapid 
Valley  Water  Conservancy  District, 
Rapid  Valley  Unit,  P-SMBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre- feet  of  storage  capacity  in 
Pactola  Reservoir. 

2.  Contract  Actions  Completed: 

(4)  Cedar  Bluff  Irrigation  District  No. 
^6,  Cedar  Bluff  Unit,  P-SMBP,  Kansas:  In 
accordance  with  Section  901  of  PubUc 
law  102-575,  106  Stat.  4600,  terminate 
the  Cedar  Bluff  Irrigation  District's 
repayment  contract  and  transfer  use  of 
the  District's  portion  of  the  reservoir 
storage  capacity  to  the  State  of  Kansas 
for  fish,  wildlife,  recreation,  and  other 
purposes. 

(15)  Mountain  PaA  Master 
Conservancy  District,  Mountain  Park 
Project,  Oklahoma:  Pursuant  to  Title  IV 
of  Pub.  L.  103-434,  amend  the  District's 
contract  to  reallocate  the  project  costs  to 
reflect  the  environmental  activities 
authorized  by  Title  IV  and  provide  for 
a  discounted  prepayment  of  all  or  a 
portion  of  the  reimbursable  costs 
allocated  for  its  M&I  water  supply. 

(17)  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project, 
Texas:  Contract  for  the  United  States  to 
pay  up  to  33  percent  of  the  costs  of  the 
salinity  control  project.  These  costs  are 
to  be  used  for  the  design  and 
construction  management  of  the  project 
facilities. 

3.  Contract  Actions  Discontinued: 

(7)  Foss  Reservoir  Master 
Conservancy  District,  Washita  Basin 
Project,  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work. 

(8)  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repajfment  of  costs  of 
the  construction  of  the  Sulphur, 
Oklahoma,  pipeline  and  pumping  plant 
(if  constructed). 

(12)  Belle  Fourche  Irrigation  District, 
Belle  Fourche  Unit,  P-SMBP,  South 
Dakota:  Amendment  to  Contract  No.  5- 
07-60- WRl  70.  The  amendment  wdll 
initiate  the  repayment  period  for  the 
rehabilitation  and  betterment  work  to 
begin  June  30, 1996.  The  amendment 
will  also  provide  an  additional  $10.5 
million  for  additional  rehabilitation  and 
betterment  work. 

Dated:  July  18, 1996. 
Wayiie  O.  Deasim, 

Assistant  Director,  Progmm  Analysis  Office. 
|FR  Doc.  96-20230  Filed  8-7-96;  8:45  am] 

MLUNG  COOC  4310-44-P 


Draft  Environmental  Impact  Report/ 
Environmental  Impact  Statement  on 
the  Stanislaus  River  Basin  and 
Calaveras  River  Water  Use  Program 
(Also  Known  as  the  American  River/ 
Folsom  South  Conjunctive  Use 
Optimization  Study) 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  cancellation. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  and  the  California 
Department  of  Water  Resources  (DWR) 
are  canceling  plans  to  continue  work 
under  the  National  Environmental 
Pobcy  Act  and  the  California 
Environmental  Quality  AcA  on  the 
Liiivironmcntai  iiupact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS)  for  the  Stanislaus  River  Basin  and 
Calaveras  River  Water  Use  Program 
DWR  terminated  participation  m  this 
joint  EIR/EIS  since  the  Program  would 
not  hkely  result  in  any  increased  yield 
to  the  State  Water  Project.  The  notice  of 
intent  was  published  in  55  FR  15291, 
Apr.  23,  1990. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Lewis.  Mid-Paciftc  Region. 
Bureau  of  Reclamation.  Attention:  MP- 
700,  2800  Cottage  Way,  Sacramento,  CA 
95825-1898;  telephone:  (916)  979-2336. 
SUPPLEMENTARY  INFORMATION:  The 
Program  was  a  joint  study  by 
Reclamation  and  DWR  to  formulate  a 
plan  for  increasing  and  optimizing 
water  supply,  and  for  the  long-term  use 
of  water  supply  for  the  area  between  the 
Stanislaus  and  Calaveras  Rivers.  In 
terminating  their  participation,  DWR 
indicated  the  Program  would  not  likely 
result  in  any  increased  yield  to  the  State 
Water  Project.  Interim  water  supplies 
once  available  for  use  outside  the  study 
area  appear  to  now  be  needed  to  meet 
water  quality,  fish,  and  wildlife 
requirements  as  required  by  both  the 
Central  Valley  Project  Improvement  Act 
and  the  December  1994  Bay-Delta 
Accord.  Owing  to  the  ongoing 
Reclamation  activity  entitled  New 
Melones  Water  Management  Study, 
Short-term,  it  is  advantageous  for 
Reclamation  to  wTite  a  transition  report 
documenting  study  activities.  The  New 
Melones  Water  Management  Study, 
Short-Term,  is  developing  an  interim 
plan  of  operation  and  suitable  method 
of  allocation  to  manage  available  water 
supplies  in  the  Stanislaus  River  Basin 
until  either  the  California  State  Water 
Resources  Control  Board  completes  the 
water  rights  phase  of  the  Bay-Delta 
heanngs  or  until  a  long-term  operation 
plan  for  New  Melones  Reservoir  is 
negotiated  among  the  stakeholders.  The 
New  Melones  Water  Management 
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Studv.  Long-Term,  is  the  second  phase 
and  IS  intended  to  develop  a  long-term 
operation  strategy  for  New  Melones 
Reservoir  This  studv  will  negotiate  a 
consensus  among  stakeholders 
concerning  New  Melones  Reservoir 
long-term  operation.  If  it  is  determined 
that  upon  completion  of  both  the  .New 
Melones  Water  Management  Study, 
Short-Term  and  Long-Term,  there  are 
still  unmet  demands,  a  new  planning 
study  will  be  developed  to  address  these 
needs 

Roger  Patterson, 
Regional  Director. 
[FR  Doc.  96-20177  Filed  R-7-96;  8:45  ami 

BILLING  COO€  «310-»*-P 


DEPARTNMENT  OF  JUSTICE 

Drug  Enforcement  Admintstratton 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  June  25, 
1996,  Allen,  Dovensky  &  Company,  Inc., 
3529  Lincoln  Highway,  Thomdale, 
Pennsylvania  19372,  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufactvu«r  of  morphine  (9300)  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

The  firm  plans  to  manufacture 
morphine  for  the  purpose  of  deuterium 
labeled  internal  standards  for 
distribution  to  analytical  laboratories. 

Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuphcate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
7, 1996. 

Dated:  July  31, 1996. 

Gene  R.  Haislip. 

Deputv  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FK  Doc   96-20161  Filed  8-7-96;  8:45  am] 

BILUHG  CODE  4410-0»~M 


Importation  of  Controlt«d  Substances; 
Notice  of  Appllcatk>n 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
gi'.en  that  on  June  27,  1996,  B.I. 
Chemical,  Inc.,  2820  N.  Normandy 
Drive,  Petersbiu^,  Virginia  23805,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Acetylmethadol  (9601) 

Phenytacetone  (8501) 

Oxycodone  (9143)  - 

Hydrocodone  (9193) 

Levorohanol  (9220) ^....... 

Mepf'Kline    9230) „ 

Metnaoone  (9250)  

Thebaine  (9333)  

or  U  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Adnfiinistrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c),  (d),  (e),  and  (!) 
are  satisfied. 

Dated:  July  31, 1996. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc,  96-20162  Filed  6-7-96;  8:45  am) 

Bi,,.    INC    .'.OOt    *.!  ■  '>  iX.  M 


Manufactur«>f  nf  vControlled 
Si>b«larK;es.  Nouce  d  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  16, 1996, 
U.S.  Drug  Testing.  Inc.,  10410 
Trademark  Street,  Rancho  Cucamonga, 
California  91730,  made  application, 
which  was  received  for  processing  on 
Jime  20, 1996,  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


The  firm  intends  to  import  the  listed 
controlled  substances  to  sell  to  its 
customers. 

Any  manufactiu^r  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301,54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  (Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  DC.,  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procediu^s  described  in  21  CFR 
1311.42(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 


Drug: 

Schedule 

Tetrahydrocannabinols  <7370)  .... 
Heroin  (9200)   

1 
1 

Amphetamine  (1100)  

Methamphetamine  (1105) 

Phency<*ine(747l)  

1 -Piperidinocyciohexanecar- 

bonitrile  (8603). 

11 
II 
II 
N 

II 
II 

Benzoytecgonme  (91B0) 

Motphine " — 

The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  drug  test  kits. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Ehng 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CICR), 
and  must  be  filed  no  later  than  October 
7.1996. 
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Dated   luiy  31.  1996. 
Gene  R.  Haislip, 

Dfputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(FR  Doc.  96-20163  Filed  8-7-96;  8:45  am) 

BILUHO  COOE  4410-09-M 


[Docket  No.  96-11] 

Gerald  E.  Vangsgard,  M.D.,  Revocation 
of  Registration 

On  November  27,  1995,  the  Deputy 
.Assistant  .Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Gerald  Vangsgard, 
M.D  ,  (Respondent),  of  Carmel, 
California,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration.  AY0018970, 
and  deny  any  pending  apphcations  for 
registration  as  a  practitioner  under  21 
CSC.  823(0.  for  the  reason  that  on 
December  28,  1993,  the  California 
.Medical  Board  (Board)  issued  a  Decision 
which  prohibited  him  from  practicing 
medicine  until  such  time  as  he  passed 
required  examinations,  which  he  had 
not  done. 

The  Respondent  filed  a  timely  request 
for  a  hearing,  and  the  matter  was 
docketed  before  Administrator  Law 
fudge  Mary  Ellen  Bittner.  However, 
prior  to  the  hearing,- the  Government 
filed  a  Motion  for  Summary  Disposition 
on  January  17,  1996.  noting  that  the 
Respondent  was  unauthorized  to 
practice  medicine  in  California  until 
requirements  levied  by  an  order  of  the 
Board  had  been  met.  Attached  to  the 
motion  was  a  copy  of  the  Board's 
accusations,  a  copy  of  a  Stipulation  and 
Waiver  signed  by  the  Respondent  on 
July  2,  1993,  and  a  copy  of  the  Board's 
order  dated  December  28,  1993,  which 
adopted  the  Stipulation  and  Waiver  as 
its  decision.  The  Respondent  was 
afforded  an  opportunity  to  respond  to 
the  Government's  motion  on  or  before 
Februarv  2.  1996  The  Respondent  did 
not  file  a  response  specifically 
addressing  the  Government's  motion, 
but  the  Respondent's  physician 
submitted  a  letter  stating  that  the 
Respondent  planned  to  meet  the  Board's 
requirements  m  the  spring  of  1996. 
However,  the  Respondent  has  not 
denied  that  he  is  not  authorized  to 
handle  controlled  substances  in  the 
State  of  California 

On  February  15,  1996,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision.  (1)  Finding  that  the 
Respondent  had  not  taken  and  passed 
the  required  examinations  and 
therefore,  lacked  authorization  to 


practice  medicine  in  California:  (2) 
finding  that  it  was  reasonable  to  infer, 
and  that  the  Respondent  had  not 
denied,  that  he  thus  lacked  state 
authorization  to  handle  controlled 
substances:  (3)  granting  the 
Government's  Motion  for  Siunmary 
Disposition;  and  (3)  recommending  that 
the  Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  decision,  and  on 
March  15,  1996,  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  and  her  opinion  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
decision  of  the  Administrative  Law 
Judge,  and  his  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

Specifically,  the  Deputy 
Administrator  finds  that  the  Respondent 
signed  a  Stipulation  and  Waiver  on  July 
2, 1993,  in  response  to  the  Board's 
accusation  filed  against  the  Respondent 
on  September  16, 1992.  In  relevant  part, 
the  Stipulation  and  Waiver  ordered  the 
Respondent  to  pass  an  oral  and  a 
written  examination,  and  prohibited 
him  from  practicing  medicine  until  he 
met  this  requirement  and  received 
written  notification  from  the  Board. 
Further,  the  Respondent  was  ordered  to 
imdergo  a  medical  and  a  psychiatric 
evaluation,  and  he  was  not  to  engage  in 
the  practice  of  medicine  imtil  he  was 
notified  in  writing  by  the  Division  of  its 
determination  that  the  Respondent  is 
medically  and  mentally  fit  to  practice 
medicine.  On  December  28,  1993.  the 
Board  adopted  the  Stipulation  and 
•  Waiver. 

hi  the  Motion  for  Summary 
EKsposition,  the  Government  asserted 
that  it  did  not  have  any  indication  that 
the  Respondent  had  taken  and  passed 
the  required  examinations,  or  that  the 
Board's  restrictions  had  been  removed. 
The  Deputy  Administrator  finds  that  the 
Respondent  has  not  submitted  any 
information  or  evidence  to  the  contrary, 
and  concludes  that  the  Respondent 
consequently  is  not  authorized  to 
practice  medicine  or  to  handle 
controlled  substances  in  the  State  of 
California. 

The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 


state  in  which  he  conducts  his  business. 
See  21  U.S.C.  823(f)  (authorizing  the 
Attorney  General  to  register  a 
practitioner  to  dispense  controlled 
substances  only  if  the  applicant  is 
authorized  to  dispense  controlled 
substances  under  the  laws  of  the  state 
he  or  she  practices);  802(21)  (defining 
"practitioner"  as  one  authorized  by  the 
United  States  or  the  state  in  which  he 
or  she  practices  to  handle  controlled 
substances  in  the  course  of  professional 
practice  or  research).  This  prerequisite 
has  been  consistently  upheld.  See 
Dominick  A.  Ricci.  M.D..  58  FR  51,104 
(1993);  James  H.  Nickens,  M.D.,  57  FR 
59,847  (1992);  Roy  E.  Hardman,  M.D., 
57  FR  49,195  (1992);  Mvong  S.  Yi,  M.D„ 
54  FR  30.618  (1989);  Bobby  Watts,  M.D., 
53  FR  11,919  (1988). 

Here,  it  is  clear  that  the  Respondent 
is  not  currently  authorized  to  practice 
medicine  in  California.  The  Deputy 
Administrator  agrees  with  Judge 
Bittner's  finding  that  "[i]t  is  therefore 
reasonable  to  infer,  and  Respondent 
does  not  deny,  that  because  he  is  not 
authorized  to  practice  medicine,  he  is 
also  not  authonzed  to  handle  controlled 
substances."  Likewise,  since  the 
Respondent  lacks  state  authority  to 
handle  controlled  substances,  DEA  lacks 
authority  to  continue  the  Respondent's 
registration. 

Judge  Bittner  also  properly  granted 
the  Government's  motion  for  summary 
disposition.  Here,  the  parties  did  not 
dispute  that  the  Respondent  was 
unauthorized  to  handle  controlled 
substances  in  California,  the  state  in 
which  he  proposed  to  conduct  his 
practice.  Therefore,  it  is  well-settled  that 
when  no  question  of  fact  is  involved,  a 
plenary,  adversary  administrative 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatory,  Dominick  A.  Ricci,  M.D..  58 
FR  at  51,104;  see  also  Phillip  E.  Kirk. 
M.D.,  48  FR  32,887  (1983),  affd  sub 
nom  Kirk  V.  Mullen,  749  F2d  297  (6th 
Cir.  1984);  Alfred  Tennyson 
Smurthwaite,  M.D..  43  FR  11,873 
(1978);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  I>rug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824',  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AY0018970,  previously 
issued  to  Gerald  Vangsgard,  M.D.,  be. 
and  it  hereby  is,  revoked,  and  any 
pending  appUcation  for  renewal  of  such 
registration  is  hereby  denied.  This  order 
is  effective  September  9,  1996, 
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Dated:  July  31,  ^^m. 

telecommunications  device  for  the  deaf 

*  enhance  the  quality,  utility,  and 

Stephen  H.  Greene, 

(TTY/TDD)  may  call  (202)  219-4720 

clarity  of  the  information  to  be 

Deputy  Administrator. 

between  1:00  p.m.  and  4:00  p.m.  Eastern 

collected;  and 

IFH  :  1        (B-20159  Filed  8-7-96;  8:45  ami 

time,  Monday  through  Friday. 

*  minimize  the  burden  of  the 

Comments  should  be  sent  to  Office  of 

collection  of  information  on  those  who 

Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 

are  to  respond,  including  through  the 
use  of  appropriate  automated. 

DEPARTMENT  OF  LABOR 

ESA/ETA/OAW/MSHA/OSHA/PWBA/ 

electronic,  mechanical,  or  other 

VETS),  Office  of  Management  and 

technological  collection  techniques  or 

Office  of  the  Secretary;  Sut>mlssion  for 

Budget,  Room  10235.  Washington,  DC 

other  forms  of  information  technology. 

0MB  Review:  Comment  Request 

20503  ((202)  395-7316),  within  30  days 

e.g.,  fwrmitting  electronic  submission  of 

from  the  date  of  this  publication  in  the 

responses. 

August  1,  1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 

Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

Agency:  Employment  Standards 
Administration. 

Title:  FECA  Medical  Report  Forms. 

the  Office  of  Management  and  Budget 

*  evaluate  whether  the  proposed 

OMB  Number:  1215-0103. 

(0MB)  for  review  and  approval  in 

collection  of  information  is  necessary 

Agency  Number:  CA-7.  CA-8.  CA- 

accordance  with  the  Paperwork 

for  the  proper  performance  of  the 

16b.  CA-1 7b,  CA-20.  CA-20a,  CA- 

Reduction  Act  of  1995  (P.L.  104-13,  44 

functions  of  the  agency,  including 

1090.  CA-13-3,  CA-1305.  CA-1306, 

U.S.C.  Chapter  35).  Copies  of  these 

whether  the  information  will  have 

CA-1314,  CA-1316.  CA-1331.  CA- 

individual  ICRs,  with  applicable 

practical  utility; 

1332.  CA-1336.  OWCP-5A.  0WCP-5b. 

supporting  documentation,  may  be 

*  evaluate  the  accuracy  of  the 

and  OWCP-5C. 

obtained  by  calling  the  Department  of 

agency's  estimate  of  the  burden  of  the 

Frequency:  As  needed. 

Labor  Acting  Departmenta  Clearance 

proposed  collection  of  information. 

Affected  Public:  Individuals  or 

Officer,  Theresa  M.  O'Mal  ey  ((202) 

including  the  validity  of  the 

households;  Business  or  other  for-profit; 

219-5095).  Individuals  who  use  a 

methodology  and  assumptions  used; 

Federal  Government. 

ReponsetinA 

Form 

le&ponoents 

Responses 

per  respondent 
(minutes) 

Burden  t)oure 

CA-7 „ „ 

200 

200 

157,000 

134,000 

92.000 

20,000 

800 

200 

200 

157.000 

134,000 

92,000 

20.000 

800 

20 
5 
5 
5 
S 
5 
5 

67 

17 

13,083 

11,167 

7.667 

1.667 

67 

CA-8 

CA-16B 

CA-17B  „ „ _. 

CA-20    

CA-20a        

CA- 1 090  

CA-1303  _ - 

4,000 
80 

4.000 
80 

20 
20 

1,333 
27 

CA^1305  ...„ 

CA-1306  _ 

25 

1.200 

1,100 

750 

25 

1.200 

1.100 

750 

10 

20 

10 

5 

4 

400 

183 

63 

CA-1314   

CA-1316 

CA-1331  

CA-1 332 

1,500 
2,000 

1.500 
2,000 

30 
5 

750 
167 

0WCP-5a     „ 

7,000 
5,000 

7.000 
5.000 

15 

15 

1,750 
1.250 

0WCP-5t) ™ 

0WCP-5C 

Totals  

■■>. ••■■•■■••■••••••••••••■•»• 

15,000 

15.000 

15 

3.750 

441.655 

441,855 



43.412 

Total  Annualized  capital/startup 

and  any  concurrent  employment  or  dual 

Affected  Public:  Business  or  other  for- 

costs:  0. 

benefits,  and  third-party  credit.  Without 

profit. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $154  M9- 

the  requested  information,  an  eligible 
beneficiary  could  be  denied  benefits,  or 
benefits  could  be  authorized  at  an 
incorrect  rate,  resulting  in  an 
underpayment  or  overpayment  of 
comi>ensation. 

Number  of  Respondents:  83,594. 
Estimated  Tinw  Per  Respondent:  34 
minutes. 
Total  Burden  Hours:  46,680. 

Description:  The  information 
collected  by  these  forms  is  used  by 

Total  Annualized  capital/startup 
costs:  0. 

claims  examiners  to  determine 

Total  annual  costs  (operating/ 

eligibility  for  and  the  computation  of 

Agency:  Mine  Safety  Health 

maintaining  systems  or  purchasing 

benefits.  The  claim  forms  with 

Administration. 

services):  $27,000. 

supporting  medical  evidence  are  used  to 

Title:  Quarterly  Mine  Employment 

Description:  Requires  mine  operators 

determine  whether  or  not  the  claimant 

and  Coal  Production  Report. 

to  report  to  MSHA  quarterly 

is  entitled  to  compensation  for  disability 

DMR  Niimhpr-  1219-OOOfi 

employment  levels  and  coal  production. 

for  work  or  permanent  impairment  of  a 

Employment  and  production  data  when 

scheduled  member;  the  appropriate 

Agency  Number:  7000-2. 

correlated  with  accident  and  injury  data 

period,  rate  of  pay,  compensation  rate. 

Frequency:  Qu 

larterly. 

provide 

information  for  making 
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ISS 


decisions  on  improving  safety  and 
health  enforcement  programs,  focusing 

education  and  training  efforts,  and 
establishing  priorities  in  technical 
assistance  activities  in  mine  safety  and 

health 

Agencv-  Mine  Safety  Health 
Administration. 

Title-  Quarterly  Mine  Employment 
and  Coal  Production  Report. 

UMB  Number  1219-0007. 

Agency  Number  7000-1. 

Frequency:  On  occasion. 

Affected  Pubhc:  Business  or  other  for- 
profit 

Number  of  Respondents:  56,759. 

Estimated  Time  Per  Respondent:  30 
minutes 

Tata!  Burden  Hours:  28,380. 

TotaJ  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $23,200. 

Description:  Mine  operators  are 
requued  to  submit  form  7000—1  to  the 
Mine  Safety  Health  Administration  to 
report  on  acxidents,  injuries,  and 
illnesses  at  their  mines  shortly  after  an 
accident  or  injury  has  occurred  or  a 
work-related  illness  has  been  identified. 
The  use  of  the  form  provides  for 
uniform  information  gathering. 
Theresa  M.  O'Malley, 
Acting  Depnrtmpntal  Clearance  Officer. 
|FR  Doc.  96-20185  Filed  &-7-96;  8:45  am] 

BILLING  CODE  4510-27-M.  4510-43-M 


NATIONAL  SCIENCE  FOUNDATION 

Fellowship  Applications  and  Award 
Forms;  Submission  for  0MB  Review; 
comment  request 

In  compHance  with  the  requirement 
of  Section  3506(c){2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects  Such  a  notice  was  published  at 
Federal  Register  28904.  Dated  Jime  6, 
1996  No  pubhc  comments  were 
received 

The  niatenals  are  now  being  sent  to 
OMB  for  review.  Send  any  written 
comments  to  Desk  Officer:  OMB  No. 
3145-0023,  OIRA,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Comments  should  be 
received  by  September  6,  1996. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 

Proposed  projects.  Section  10  of  the 
National  Science  Foundation  Act,  as 
amended,  states  that  "The  Foundation  is 
authorized  to  award,  within  the  limits  of 
funds  made  available  *   *   * 
scholarships  and  graduate  fellowships 
for  scientific  study  or  scientific  work  in 
the  mathematical,  physical,  medical, 
biological,  engineering,  social,  and  other 
sciences  at  appropriate  nonprofit 
American  or  nonprofit  foreign 
institutions  selected  by  the  recipient  of 
such  aid.  for  stated  periods  of  time." 

The  Foundation  Fellowship  Programs 
are  designed  to  meet  the  following 
objectives: 

•  To  assure  that  some  of  the  Nation's 
most  talented  students  in  the  sciences 
obtain  the  education  necessary  to 
become  creative  and  productive 
scientific  researchers. 

•  To  train  or  upgrade  advanced 
scientific  personnel  to  enhance  their 
abilities  as  teachers  and  researchers. 

•  To  promote  graduate  education  the 
sciences,  mathematics,  and  engineering 
at  institutions  that  have  traditionally 
served  ethnic  minorities. 

•  To  encourage  pursuit  of  advanced 
science  degrees  by  students  who  are 
members  of  ethnic  groups  traditionally 
under-represented  in  the  Nation's 
advanced  science  personnel  pool. 

The  Foundations  has  the  foUowdng 
Fellowship  award  programs: 

NSF  Graduate  Research  Fellowships 
Graduate  Fellowships 
Minority  Graduate  Fellowships 
Women  in  Engineering  and  Computer  and 
Infomiation  Science 
Earth  Sciences  Postdoctoral  Research 

Fellowships 
Postdoctoral  Research  Fellowships  in 

Chemistry 
Mathematical  Sciences  Postdoctoral  Research 

Fellowships 
NSF-NATO  Postdoctoral  Fellowships  in 

Science  and  Engineering 
Minority  Postdoctoral  Research  Fellowships 

and  Supporting  Activities 
Postdoctoral  Research  Fellowships  in 

Biosciences  Related  to  the  Environment 
Postdoctoral  Research  Fellowships  in 

Molecular  Evolution 
Ridge  Inter-Disciplinary  Global  Experiments 
Advanced  Study  Institute  Travel  Awards 
International  Opportunities  for  Scientists  and 
Engineers 
Japan  Research  Fellows 
North  American  Research  Fellows 
International  Research  Fellows 
Ethics  and  Values  Fellowship  Awards 


These  are  annual  award  programs 
with  application  deadlines  varying 
according  to  the  fellowship  program. 
Public  burden  may  also  vary  according 
to  program,  however  it  is  estimated  that 
each  submission  is  averaged  to  be  12 
hoiu-s  per  respondent. 

Dated:  .August  5,  1996. 
Herman  G.  Fleming, 
NSF  Clearance  Officer. 
fPR  Dor  96-20258  Filed  8-7-96;  8:45  am) 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  150-00004  License  No.  CA 
2799-80  EA  96-065] 

Industrial  Marine  Testing  Laboratories, 
Inc.;  Order  Imposing  Civil  Monetary 
Penalty 

I 

Industrial  Marine  Testing 
Laboratories,  Inc.  (Industrial  Marine  or 
Licensee)  is  the  holder  of  Radioactive 
Materials  License  No.  CA  2799-80 
issued  by  the  state  of  California,  an 
Agreement  State,  on  December  27,  1993. 
The  license  authorizes  the  Licensee  to 
possess  and  use  sealed  radioactive 
sources  in  conducting  industrial 
radiography  at  specific  locations  in  San 
Diego.  California  and  at  temporary 
jobsites  in  areas  not  under  exclusive 
federal  jurisdiction  throughout  the  state 
of  California  in  accordance  with  the 
conditions  specified  therein.  Pursuant 
to  NRC  practice,  the  Licensee  may 
conduct  the  same  activities  in  areas 
under  NRC  jurisdiction  provided  that 
the  NRC  is  notified  and  the  provisions 
of  10  CFR  150.20  are  followed. 
Otherwise,  an  NRC  license  is  required 
for  such  activities  in  accordance  with 
the  requirements  of  10  CFR  30.3. 

n 

An  inspection  and  investigation  of  the 
Licensee's  activities  was  conducted 
during  June  13.  1995,  through  February 
15.  1996.  The  results  of  the  inspection 
and  investigation  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  June  6. 
1996.  The  Notice  stated  the  nature  of  the 
violation,  the  provision  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violation. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  July  1.  1996.  In  its 
response,  the  Licensee  admitted  the 
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violation  but  requested  further 
mitigation  of  the  civi!  penalty,  asserting 
that  imposition  of  the  civii  penalty 
would  hurt  Industrial  Marine 
financially. 

m 

After  consideration  of  the  Licensee's 

response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
.Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penaitv  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 

ordered  that 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  Sl.'iOO  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
Mr.  James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville.  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shovm, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington.  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Document  Control  Desk, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  {or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 


effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

■  Whether  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order  should 
be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  July  1996. 
Joseph  R.  Gray, 
Acting  Director,  Office  of  Enforcement. 

.Appendix 

Evaluation  and  Conclusion 

On  June  6,  1996,  a  .Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (Notice) 
was  issued  for  a  violation  identified  during 
an  NRC  inspection  and  investigation. 
Industrial  Marine  Testing  Latxiratories.  Inc. 
(Industrial  Marine  or  Licensee)  responded  to 
the  Notice  on  July  1, 1996.  The  licensee 
admitted  the  violation  but  requested 
mitigation  on  grounds  that  the  imposition  of 
the  civil  penalty  would  hurt  the  company 
financially.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's  requests 
are  as  follows: 

Summary  of  Licensee's  Request  for  Mitigation 

In  its  July  1, 1996,  "Answer  to  a  Notice  of 
Violation,"  the  Licensee  stated  that  it  is  a 
very  small  business  and  that  although  the 
t^C  has  already  taken  that  into 
consideradon.  the  imposition  of  the  proposed 
civil  p)enalty  in  the  amount  of  $1,500  would 
hurt  the  company  financially.  The  Licensee 
did  not  want  to  imply  that  the  NRC  was 
being  unfair  in  arriving  at  the  amount,  but 
noted  that  it  was  financial  duress  that  helped 
to  create  the  problem. 

NBC  Evaluation  of  Licensee's  Request  for 
Mitigation 

The  base  civil  penalty  for  the  uncontested 
Severity  Level  III  violation  is  $5,000. 
However,  considering  the  circumstances, 
including  the  foct  that  Industrial  Marine  is  a 
small  business,  the  NRC  exercised  discretion 
and  reduced  the  civil  penalty  to  $1,500.  The 
reduced  civil  penalty  is  roughly  equivalent  to 
the  fees  the  Licensee  would  have  paid  to 
remain  in  compliance. 

In  cases  such  as  this,  an  NRC  enforcement 
action  is  used  as  a  deterrent  to  emphasize  the 
impKJrtance  of  compliance  with  requirements. 
In  this  regard,  further  reduction  of  the 
penalty  would  do  little  to  emphasize  the 
importance  of  compliance  with  the  involved 
requirements. 

However,  NRC's  Enforcement  Policy  also 
provides,  "...  it  is  not  the  NRC's  intention 
that  the  economic  impwct  of  a  civil  penalty 
be  so  severe  that  it  puts  a  licensee  out  of 
business  (orders,  rather  than  civil  penalties, 
are  used  when  the  intent  is  to  suspend  or 
terminate  licensed  activities)  or  adversely 
affects  a  licensee's  ability  to  safely  conduct 
licensed  activities." 

Therefore,  to  balance  these  considerations 
and  to  be  resp>onsive  to  the  potential 


financial  hardship  to  the  licensee,  rather  than 
mitigating  the  civil  penalty  the  licensee 
should  be  periQitted  to  ftay  it  in  monthly 
iootallments. 

NRC  Conclusion 

The  NRC  has  concluded  that  the  violation 
occurred  as  stated  and  that  Industrial  Marine 
did  not  provide  an  adequate  basis  for  further 
reduction  of  the  civil  penalty.  Consequently, 
the  proposed  civil  penalty  in  the  amount  of 
Si, 500  should  be  imf>osed.  However,  to  be 
responsive  to  the  potential  for  further 
financial  hardship,  the  NKC  should  permit 
Industrial  Marine  to  pay  the  civil  penalty  in 
monthly  installments. 

[FR  Doc.  96-20213  Filed  8-8-96;  8:45  am) 
BILLMQ  CODC  7BM-«1-r 


[Docne?  Nc   &€►-  390' 

Watts  Bar  Nuctear  Plant,  unit  i ,  NotlOt 
of  Consideratton  of  Issuance  O' 
Arrtendment  to  Facility  Operatinq 
License,  Proocseo  Nc  Significant 
Hararos  ConsiOeration  Determination 
and  Opportunity  tor  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NFP- 
90.  issued  to  the  Tennessee  Valley 
Authority  (TVA  or  the  licensee)  for 
operation  of  the  Watts  Bar  Nuclear  Plant 
(WBN),  Unit  1  located  in  Rhea  County, 
Tennessee. 

The  proposed  amendment  would 
change  Technical  Specification  (TS) 
3.6.12  to  allow  a  one-time  extension  of 
the  three  month  surveillance 
requirement  (SR)  for  the  iee  condenser 
lower  inlet  doors  to  coincide  with  the 
plant  mid-cycle  outage.  Specifically, 
this  proposed  amendment  would  add 
notes  to  SRs  3.6.12.3,  3.6.12.4,  and 
3.6.12.5  and  their  respective  bases  to 
state,  "The  3-month  performance  due 
September  9,  1996,  (per  SR  3.0.2)  may 
be  extended  until  October  21. 1996. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFK 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
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margin  of  safety  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  four  previous  performances  of  SR 
3.6.12.3  and  3.6.12.4  have  all  been 
successful.  The  most  recent  performance  of 
SR  3.6.12.5  on  May  17.  1996.  was  successful. 
However,  because  a  previous  (jerformance  of 
SR  3  6.12.5  on  May  13, 1996,  had  identified 
several  doors  which  did  not  pass  portions  of 
the  surveillance  the  results  of  the  May  13. 
1996.  performance  were  reviewed  in  detail. 

Conduct  of  the  May  13,  1996.  surveillance 
yielded  initial  'as-found"  test  results  which 
indicate  that  15  of  the  48  lower  inlet  doors 
did  not  meet  the  40  degrees  o{)en  position 
opening  torque  13  by  an  average  of  2.8 
percent,  one  by  13  jjercent  and  one  by  23 
percent)  This  has  been  evaluated  by  TVA 
and  Westinghou.se  as  to  the  potential  effect 
on  current  design  basis  analysis.  The  review 
also  addressed  three  doors  which  exceeded 
the  overall  friction  criteria  by  0.8  percent. 
The  evaluation  consisted  of  a  review  of  the 
Subcompartment  analysis.  Long-Term  LOCA 
[loss-of-coolant  accident)  Containment 
analysis.  Long-Term  MSLB  {main  steamline 
break]  Containment  analysis.  Maximum 
Reverse  Differential  Pressure  analysis,  and 
Deck  Bypass.  The  result  of  these  analyses, 
indicates  that  the  "as-found"  deviations  in 
ice  condenser  inlet  door  opening 
performance  are  still  bounded  by  the  current 
licensing  design  basis  containment  related 
accident  analysis.  In  addition,  since  the  "as- 
left"  conditions  were  within  the  TS 
requirements  and  a  subsequent  performance 
on  May  17,  1996,  did  not  identify  any 
deficiencies,  justification  exists  to  allow 
extension  of  the  3-month  surveillance  for  the 
ice  condenser  lower  inlet  doors  until  the 
plant  mid-cycle  outage  scheduled  for  October 
1996 

Otiier  considerations  to  support  this 
justification  for  surveillance  extension,  are 
the  initial  ice  mass  relative  to  TS 
requirements  in  the  WBN  ice  condenser,  and 
the  probability  of  core  damaging  small  break 
LCXIAs  requiring  Ice  Condenser  function 
during  the  extension  period. 

In  a  supplemental  letter  dated  April  15, 
1996.  regarding  WBNs  Ice  Bed  and  Flow 
Channel  insp>ection  Surveillance  Frequencies 
amendment  request,  TVA  documented  the 
initial  ice  loading  for  the  WBN  unit  ice 
condenser  was  2.877,685  lbs.  This  value  is 
473,885  lbs  more  (about  20  percent)  than  the 
currently  approved  TS  value  of  2,403,800  lbs 
provided  for  an  18-month  surveillance 
interval,  and  752,685  lbs  greater  (about  3M 
percent)  than  the  safety  analysis  value  of 
2,125,000  lbs.  For  the  LBLOCA  [larege  break 
loss-of<oolant  accident]  the  doors  would 
have  been  exp>ected  to  open  as  designed, 
considering  that  all  surveillances  since  fuel 
load  have  indicated  that  all  doors  passed  the 
(SR)  3.6.12.4  test  requiring  an  opening  torque 
of  675  inch  lbs. 


For  the  small  break  LOCA,  door  opening 
torque  at  the  40  degrees  open  position 
becomes  important  to  avoid  steam 
maldistribution  effects.  As  stated  previously. 
one  surveillance  had  two  doors  that  did  not 
meet  the  torque  criteria  for  the  mid  position 
by  13  percent  and  23  percent,  respectively 
(one  of  two  bay  3  doors  and  one  of  two  bay 
5  doors).  Sevarai  doors  also  exceeded  the 
criteria  by  an  average  of  only  2.8  percent. 
Neglecting  these  minor  exceedances.  and 
conservatively  assuming  both  bay  3  and  both 
bay  5  doors  did  not  open,  only  162  ice 
baskets  representing  240,442  lbs  of  ice  would 
have  been  unavailable  during  the  event.  This 
is  considerably  less  than  the  excess  margin 
of  ice  above  the  TS  requirement  for  the  more 
challenging  large  break  LOC,\.  This  margin 
would  allow  for  the  fefllure  of  8  doors 
associated  with  4  additional  bays.  In 
addition,  total  blockage  would  not  be  likely 
since  the  steam/air  mixture  would  reach  the 
impacted  bays  from  adjacent  bays  or  via  the 
o(>erational  doors  in  the  two  bays  of  interest. 
Therefore,  it  is  concluded  that  the 
exceedances  observed  were  not  significant 
for  the  small  break  LOCA. 

Another  consideration  for  surveillance 
interval  extension,  is  the  likelihood  of  the 
need  for  the  tested  components  during  the 
pteriod  of  the  extension.  In  order  to  quantify 
the  potential  for  a  SBLOCA  [small  break  loss- 
of-coolant  accident]  occurring  during  the  42 
day  period  of  time  being  requested  for  the 
extension  of  the  3-month  surveillance 
interval,  the  probability  of  selected  initiating 
events  resulting  in  core  damage  occurring 
during  the  period  was  evaluate4.  During  the 
42-day  period,  the  probability  of  small 
LOCAs  resulting  core  damage  was  1.3E-06, 
and  the  probability  of  small  break  LOCAs 
requiring  ice  condenser  function  was  3.3E- 
03,  Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
(extension  of  the  3-month  surveillance  for  the 
ice  condenser  lower  inlet  doors  until  the 
plant  mid-cycle  outage  scheduled  for  October 
1996),  when  considering  the  magnitude  of 
the  deviations  observed  in  the  May  13,  1996, 
surveillance  testing,  the  sensitivity  to  the 
containment  related  analysis,  and  other 
physical/technical  considerations  discussed 
in  the  preceding  text,  would  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated  nor  their 
respective  consequences. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  extension  of  the  surveillance 
interval  affiects  only  the  opierability 
confidence  associated  with  the  lower  ice 
doors.  It  has  no  impact  on  systems  or 
components,  the  failure  of  which  could 
initiate  a  new  design  basis  accident.  It  is 
concluded,  therefore,  that  no  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  is  created  by  the 
proposed  amendment. 

(3)  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  margin  of 
safety. 

The  preceding  text  (No  significant  Hazards 
Consideration  Determination  questions  1  &  2) 


covers  TVAs  evaluation  of  test  data  from  the 
May  13.  1996.  surveillance.  This  evaluation 
addresses  the  associated  LOCAs  requiring  the 
ice  condenser  function,  and  the  comparison 
of  the  initial  WBN  ice  condenser  ice  loading 
versus  maximum  potential  loss  of  ice  bed 
usage.  This  discussion  is  applicable  to  the 
review  to  determine  if  a  significant  reduction 
in  margin  of  safety  will  occur  with  operation 
of  the  WBN  facility  in  accordance  with  the 
proposed  amendment. 

This  review  determined  that  there  would 
have  been  essentially  no  unavailability  of  the 
lower  inlet  doors  for  a  LBLOCA.  For  the 
conditions  found,  the  current  TS  ice  mass  of 
2,403,800  lbs  would  have  still  been  met,  with 
the  margin  between  TS  and  design  basis  ice 
mass  of  2,125.000  lbs  still  maintained.  For 
smaller  breaks,  the  additional  ice  would 
more  than  make  up  for  any  maldistribution 
caused  bv  anv  friction  increase  in  the  doors. 

A  Westinghouse  evaluation  of  the 
deficiencies  identified  during  the  .May  13, 
1996,  surveillance  performance  indicates  that 
substantial  margin  exists  for  the  licensing 
basis  subcompartment  analysis,  Long-Term 
LOCA  Containment  Integrity  analysis,  Long- 
Term  MSLB  Containment  Integrity  analysis. 
Maximum  Beverse  Differeetial  Pressure 
analysis,  and  concludes  that  the  current 
licensing  analyses  remain  bounding  even 
without  the  immediate  correction  and 
subsequent  reverification  on  May  17,  1996. 
Therefore,  the  proposed  amendment  would 
not  result  in  a  significant  reduction  in  the 
margin  of  safety. 

In  order  to  quantifv'  the  potential  for  a 
SBLOCA  during  the  period  of  time  being 
requested  for  extension  of  the  3-month 
surveillance  interval,  the  probability  of 
selected  initiating  events  which  result  In  core 
damage  occurring  during  the  period  was 
evaluated.  For  the  probability  of  selected 
small  break  LOCAs  resulting  m  core  damage, 
the  probability  was  1  3E-()6  and  for 
probability  of  a  small  break.  LOCA  was  3.3E- 
03.  These  event  probabilities  are  small 
enough  to  conclude  that  the  margin  of  safety 
has  not  been  decreased  by  the  proposed 
amendment. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
detenfiination.  .\ny  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  wall  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
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amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
detennination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  m  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  9, 1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street.  Chattanooga, 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  .Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Comiaission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioners  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no  - 
significant  hazards  consideration.  The 
final  determination  vdll  serve  t9  decide 
when  the  hearing  is  held. 

If  the  final  detennination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mr. 
Frederick  J.  Hebdon:  petitioner's  name  ' 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
General  Council,  Tennessee  Valley 
Authority,  ET  lOH,  400  West  Summit 
Hill  Drive,  Knoxville,  Tennessee  37902, 
attorney  for  the  licensee, 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(iHv)  and  2.714(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  31,  1996,  which 
is  available  for  public  inspection  at  the 
Commission  s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW  .  Washington,  DC,  and  at  the  local 
public  doc;uinent  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga. 
Tennessee. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August  1996 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman. 

Project  Manne,er.  Project  Directorate  11-3, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  96-20214  Filed  8-7-96;  8:45  am) 

BILLING  CX»Oe  7590-0  IP 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration;  (Heritage  Media 
Corporation,  Class  A  Common  Stock, 
$.01  Par  Value)  File  No.  1-10015 

Heritage  Media  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Conunission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  sectirity 
("Seciuity")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
listed  the  Security  with  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  In 
making  the  decision  to  withdraw  the 
Security  from  listing  on  the  Amex,  the 
Company  considered  the  growth  of  the 
Company's  business  and  operations  and 
the  increase  in  the  market  value  of  the 
Company's  Security. 

,\ny  interested  person  may,  on  or 
before  .August  23,  1996,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.VV  .  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 


the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-20180  Filed  8-7-96;  8:45  am) 
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[Release  No  34-37509;  File  No.  SR-CBOE- 
96-A4] 

Self-Reg u! ate ry  Organizations;  Notice 
of  Filing  ot  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc  Relating  to  the  Listing  and  Trading 
ot  Options  on  the  Goldman  Sachs 
Technology  Composite  Sub-Indexes 

July  31, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  July  2,  1996,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proppses  to  list  and  trade 
options  on  six  different  narrow-based 
indexes,  each  of  which  is  composed  of 
components  from  the  GSTI  Composite 
Index  ("GSTI  Composite  Index"). ^  The 
six  sub-indexes  are:  the  GSTI  Internet 
Index  ("Internet  bidex"),  the  GSTI 
Software  Index  ("Software  Index"),  the 
GSTI  Semiconductor  Index 
("Semiconductor  Index"),  the  GSTI 
Hardware  Index  ("Hardware  Index"), 
the  GSTI  Services  Index  ("Services 
Index"),  and  the  GSTI  Multimedia 
Networking  Index  ("Multimedia  Index") 
(collectively  "GSTI  Sub-Indexes").  Each 
of  the  GSTI  Sub- Indexes  are  cash- 
settled,  modified  capitalization- 
weighted  indexes  with  European-style 
exercise. 


*  Concurrent  with  this  pro(>osaI,  CBOE  has  filed 
for  approval  to  list  and  trade  options  on  the 
Goldman  Sachs  Technology  Composite  Index,  a 
broad-based,  capitalization  weighted  index 
composed  of  the  universe  of  technology-related 
company  stocks  meeting  certain  objective  criteria. 
See  SR-CBOE-96-43.  A  list  of  components  for  the 
Composite  Index  or  any  of  the  Sub-Indexes  is 
available  at  the  Commission  or  CBOE. 


The  text  of  the  proposed  rule  change 
in  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  I'V  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
signitlcant  aspects  of  such  statements. 

A   Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  Eiuopean-style 
index  options  on  six  sub-indexes  of  the 
GSTI  Composite  Index.  Each  of  the  GSTI 
Sub-Indexes  is"  modified-capitalization 
weighted  and  is  composed  of 
components  of  the  GSTI  Composite 
Index.  Goldman,  Sachs  &  Co.  has 
designated  a  GSTI  Committee 
("Committee")  to  oversee  the  selection 
of  components  for  the  GSTI  Sub- 
Indexes,  as  discussed  below. 

Index  Design.  The  Committee  selects 
and  assigns  stocks  to  a  sub-index  based 
upon  relevant  qualitative  criteria.  Any 
stock  in  a  sub-index  must  appear  in  the 
Composite  Index.  Stocks  may  b>e 
represented  in  one  or  more  GSTI  Sub- 
Indexes,  however,  not  all  GSTI 
Composite  Index  components 
necessarily  will  be  assigned  to  a  GSTI 
Sub-Index.  All  of  the  components  of  the 
index  currently  trade  on  the  New  York 
Stock  Exchange  ("NYSE"),  the 
American  Stock  Exchange  ("NYSE"), 
the  American  Stock  Exchange  or  are 
National  Market  System  securities 
traded  on  Nasdaq, 

Calculation.  The  Index  will  be 
calculated  by  CBOE  or  a  designee  of 
Goldman  Sachs  on  a  real-time  basis 
using  last-sale  prices  and  will  be 
disseminated  every  15  seconds  by 
CBOE.  If  a  component  security  is  not 
currently  being  traded  on  its  primary 
market,  the  most  recent  price  at  which 
the  security  traded  on  such  market  will 
be  used  in  the  Index  calculation. 

The  Index  is  calculated  on  a 
"modified  capitalization-weighted" 
method.  This  method  is  a  hybrid 
between  equal  weighting  (which  may 
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pose  liquidity  tionrems  for  smaller-cap 
stocks)  and  normal  capitalization 
weighting  (which  may  result  in  two  or 
three  stocks  dominating  the  index's 
performance).  Under  the  method 
employed  for  each  of  the  sub-indexes, 
the  maximum  weight  for  the  largest 
stock  in  the  sub-index  will  be  set  to 
25%  on  the  semiannual  rebalancing 
date.  The  maximum  weight  for  the 
second  largest  stock  will  be  set  to  20% 
and  the  maximum  weight  for  the  third 
largest  sto<,k  and  any  stock  thereafter 
will  he  set  to  15%  on  the  rebalancing 
date.  The  weight  of  all  the  remaining 
sub-index  stocks  shall  be  market 
^  capitalization  weighted.  Thus,  the 
weights  of  these  remaining  stocks  are 
not  "capped". 

For  stocks  which  are  not  "capped," 
index  shares  will  equal  the  company's 
outstanding  common  shares.  For  stocks 
which  are  capped,  index  shares  will 
equal  its  maxinium  weight,  multiplied 
by  the  adjusted  total  market 
capitalization  of  the  sub-index,  divided 
by  the  stock's  closing  price  on  the 
rebalancing  date.  THe  index's  adjusted 
total  market  capitalization  is  the  total 
outstanding  market  capitalization 
adjusted  to  reflect  the  number  of 
"capped  "  stocks. 

The  divisor  for  ■each  Sub-Index  was 
initially  calculated  to  vield  a  benchmark 
value  of  100.00  at  the  close  of  trading 
on  April  30,  1996.  The  divisor  for  each 
Sub-Index  will  be  adjusted  as  needed  to 
ensure  continuity  in  each  index 
whenever  there  are  additions  or 
deletions  from  an  index,  share  changes, 
or  adjustments  to  a  component's  price  to 
reflect  rights  offerings,  spinoffs,  and 
special  cash  dividends. 

Maintenance.  The  Indexes  will  be 
maintained  by  CBOE  and  the  GSTI 
Committee.  On  each  semi-annual 
rel>alancing  date,  the  GSTI  Composite 
Index  will  be  adjusted  by  adding  or 
deleting  stocks  according  to  the 
inclusion  criteria  detailed  in  SR-CBOE- 
96^.3.  All  changes  to  the  GSTI 
Composite  Index  will  be  implemented 
after  the  close  of  trading  on  the  effective 
date.  The  effective  dates  will  be  the 
third  Fridav  of  January  and  luly.  The 
rebalancing  date  will  tie  7  business  days 
inclusive  prior  to  the  effective  date. 

As  soon  after  the  close  of  trading  on 
the  day  following  the  rebalancing  date 
for  the  (iSTI  Composite  index,  the 
Exchange  will  provide  to  the  Committee 
a  list  of  all  constituent  changes  to  the 
GSTI  Composite  Index.  Upon  receipt  of 
this  list  from  the  Exchange,  the 
Committee  will  meet  to  determine  any 
changes  to  the  GSTI  Sub-Indexes. 

The  Committee  will  notify  CBOE  of 
any  change  in  composition  for  any  of 
GSTI  Sub-Indexes  before  trading  starts 


on  the  trading  day  after  the  Exchange 
has  provided  the  Composite  Index 
component  list  to  the  Committee.^  The 
Exchange,  in  turn,  will  disseminate  the 
information  concerning  the  components 
of  the  GSTI  Sub-Indexes  to  the  public. 
The  Committee  retains  discretion  to  add 
or  delete  stocks  from  the  GSTI  Sub- 
Indexes  at  the  rebalancing  or  to  change 
a  stock's  industry  classification.  At  the 
discretion  of  the  Committee,  a  stock 
may  also  be  removed  from  a  Sub-Index 
due  to  lack  of  industry  representation  in 
the  Sub-Index.  At  no  time  will  a  Sub- 
Index  fall  to  less  than  6  stocks. 

Additionally,  at  the  semi-annual 
rebalancing,  stocks  with  Sub-Index 
weights  which  exceed  their  cap  in  that 
sub-Index,  will  be  restored  to  the 
appropriate  capped  weight. 

When  a  stock  is  "Fast  Added"  to  the 
GSTI  Composite  Index,  as  described  in 
SR-CBOE-96-43,  the  stock  may  be 
"Fast  Added"  to  one  or  more  GSTI  Sub- 
Indexes  at  the  same  time.  If  added  to  a 
sub-index,  the  stock's  weight  cannot 
exceed  the  appropriate  cap  for  that  sub- 
index.  If  a  stock  is  "Fast  Deleted"  from 
the  GSTI  Composite  Index,  it  will  be 
removed  from  all  GSTI  Sub-Indexes  at 
the  same  time. 

In  the  case  of  a  merger,  the  Committee 
will  decide  the  Sub-Index  classification 
of  the  merged  compapy.  If  the  weight  of 
the  merged  company  would  exceed  the 
relevant  cap  for  the  Sub-Index  to  which 
it  is  assigned,  the  weight  of  the 
company  will  be  capped  at  the  time  that 
the  merger  is  completed.  The  index 
shares  of  all  other  stocks  in  the  effected 
Sub-Index  will  remain  unchanged. 

Index  Option  Trading.  The  Exchange 
proposes  to  base  trading  in  options  on 
the  GSTI  Sub-Indexes  on  the  full  value 
of  the  relevant  Sub-Index.  The  Exchange 
may  list  full-value  long-term  index 
option  series  ("LEAPS®"),  as  provided 
in  Rule  24.9.  The  Exchange  also  may 
provide  for  the  listing  of  reduced-value 
LEAPS,  for  which  the  underlying  value 
would  be  computed  at  one-tenth  of  the 
value  of  the  appropriate  Sub-Index.  The 
current  and  closing  index  value  of  any 
such  reduced-value  LEAPS  will,  after 
such  initial  computation,  be  rounded  to 
the  nearest  one-hundredth. 

Strike  prices  will  be  set  to  bracket  the 
index  in  a  minimum  of  2V2  point 
increments  for  strikes  below  200  and  5 
point  increments  above  200.  The 


2  For  example,  if  CBOE  provides  to  the  Committee 
a  list  of  composition  changes  to  the  GSTI  Composite 
Index  after  the  close  of  trading  on  Friday,  the 
Committee  would  in  turn  inform  CBOE  of  any 
corresponding  changes  to  the  GSTI  Sub-Indexes 
before  trading  commences  on  Monday.  CBOE 
would  then  disseminate  such  changes  to  the  public 
prior  to  the  commencement  of  trading.  Telephone 
Conversation  between  Eileen  Smith.  CBOE,  and 
Steve  Youhn,  SEC,  on  July  24.  1996. 


minimum  tick  size  tor  series  trading 
below  $3  will  be  l/16th  and  for  series 
trading  above  $3  the  minimum  tick  will 
be  l/8th.  The  trading  hours  for  options 
on  the  Index  will  be  from  8:30  a.m.  to 
3:10  p.m.  Chicago  time. 

Exercise  and  Settlement.  GSTI  Sub- 
Index  options  will  have  European-style 
exercise  and  will  be  "A.M. -settled  index 
options"  within  the  meaning  of  the 
Rules  in  Chapter  XXIV,  including  Rule 
24.9,  which  is  being  amended  to  refer 
specifically  to  GSTI  Sub-Index  options. 
The  proposed  options  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  Thus,  the  last  day 
for  trading  in  an  expiring  series  will  be 
the  second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

Exchange  Rules  Applicable.  Except  as 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  be  applicable  to  GSTI  Sub- 
Index  options.  Index  option  contracts 
based  on  the  GSTI  Sub-Indexes  will  be 
subject  to  the  position  limit 
requirements  of  Rule  24.4A.  Ten 
reduced-value  options  will  equal  one 
full-value  contract  for  such  purposes. 

CBOE  represents  that  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  frtim  the 
introduction  of  the  GSTI  Sub-Index 
options.  CBOE  has  also  been  informed 
that  the  Options  Price  Reporting 
Authority  ("OPRA")  hat  the  capacity  to 
support  such  new  series. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  permit  trading 
in  options  based  on  the  GSTI  Sub- 
Indexes  pursuant  to  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade.  The 
rule  proposal  will  also  serve  to  further 
these  objectives  by  providing  investors 
with  the  abihty  to  invest  in  options 
based  on  additional  indexes. 

2.  Statutory  Basis 

CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  permit  trading 
in  options  based  on  the  IPC  pursuant  to 
rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  trade,  and  thereby  will  provide 
investors  with  the  ability  to  invest  in 
options  based  on  an  additional  index. 


41436 


Federal  Register  /  Vol.  61,  No.  154  /  Thursday,  August  8,  1996  /  Notices 


B.  Self-Regulaton,-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition 

C.  Self-Regulaton-  OrganizaUon's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  wntten  comments  on  the 
proposed  rule  change. 

ITT.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  KederaJ  Register  or 
within  such  longer  period  (i)  as  the 
Commission  mav  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  bv  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  wdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N,W,, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
44  and  should  be  submitted  by  August 
29, 1996. 

For  the  Commission,  by  the  Division  of 
Marleet  Regulation,  pursuant  to  delegated 
authority.^ 


Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  9&-20183  Filed  8-7-96;  8:45  amj 
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[Release  No.  34-37510;  International  Series 

Release  No   iOi2;  File  No.  SR-ISCC-96- 
03] 

Self-Regulatory  Organizations; 
International  Securities  Clearing 
Corporation;  Order  Granting 
Temporary  Approval  on  a  Accelerated 
3asis  of  a  Proposed  Rule  Change 
Relating  to  the  Clearing  Fund  Formula 

August  1,  1996. 

On  May  16,  1996  the  International 
Securities  Clearing  Corporation 
("ISCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission  ") 
a  proposed  rule  change  (File  No.  SR- 
ISCC-96-03)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  July  9, 1996,2  Nq  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change  through  August  1, 
1997,3 

I.  Description 

The  proposed  rule  change  extends 
approval  of  ISCC's  clearing  fund 
formula.  In  1986,  ISCC  and  the  London 
Stock  Exchange  ("LSE")  entered  into  a 
linkage  agreement  which  allows  ISCC  to 
obtain  comparison  and  settlement 
services  in  the  United  Kingdom  from 
the  LSE  on  behalf  of  ISCC  members.* 
ISCC  is  obligated  to  the  LSE  to  pay  for 
all  securities  delivered  to  ISCC  through 
the  ISCC-LSE  link.  ISCC  has  no 
responsibility  to  complete  open  pending 
trades  (i.e.,  once  a  member  fails,  ISCC 
no  longer  accepts  delivery  of  seciuities 


>  17  CFR  20O.3O-3(a)(12)  (1904 


<  IS  U.S.C  S  78s(b)(1)  (1988). 

'  Securities  Exchange  Act  Releass  No.  37390  (July 
1,  1996).  61  FR  36096. 

'The  Commission  temporarily  approved  two 
previous  ISCXI  proposed  rule  ciianges  amending 
ISCC's  clearing  fund  formula.  Securities  Exchange 
Act  Release  No.  35970  (July  13,  1995),  60  FR  37698 
(File  No.  SR-ISCC-95-03]  (notice  of  filing  and 
order  granting  accelerated  approval  on  a  temporary 
basis  of  ISCC's  clearing  fund  formula)  and 
Securities  Exchange  Act  Release  No.  34392  (July  15, 
1994),  59  FR  37798  {File  No.  SR-lSCC-94-l|  (order 
temporarily  approving  on  an  accelerated  basis 
ISCC's  clearing  fund  formula). 

*  At  that  time,  the  LSE  settled  trades  on  a 
fortnightly  basis  with  all  trades  that  occurred 
during  a  two  week  period  settling  on  the  same  day. 
On  July  18,  1994,  tile  LSE  moved  to  a  ten  day 
rolling  settlement  cycle  with  trades  settling  ten  days 
after  trade  date.  On  June  26. 1995.  the  LSE  moved 
to  a  five  day  rolling  settlement  period.  In  response 
to  the  change  to  a  rolling  settlement  cycle,  ISCC 
adjusted  its  method  of  calculating  its  clearing  fund 
requirements. 


for  such  member  through  the  link).  To 
adequately  cover  ISCC's  exposure,  each 
member's  clearing  fund  deposit 
requirement  is  calculated  and  collected 
on  a  weekly  basis.  Each  member  is 
required  to  deposit  the  greater  of  (a)  the 
largest  clearing  fund  calculation  over 
the  last  365  day  period  or  fb)  the  deposit 
that  would  be  required  based  on  the 
clearing  fund  calculation  using  trades 
due  to  settle  over  the  next  week.^ 
Calculations  are  made  each  Tuesday, 
and  members  are  required  to  deposit 
additional  clearing  fund  amounts  within 
three  days.f' 

ISCC's  clearing  fimd  formula  is: 
(Gross  Debit  Value)  x  (Market  Risk 
Factor)  +  (Foreign  Exchange  Factor  )J 
The  Gross  Debit  Value  is  a  member's 
largest  single  daily  gross  debit  value 
based  on  debit  values  for  five 
consecutive  business  days  including  the 
day  on  which  the  calculation  is 
performed  less  15%  of  the  Institutional 
Net  Settlement  ("INS")  receive  value  for 
that  same  day.^  The  Market  Risk  Factor 
is  based  on  the  largest  calculated 
percentage  change  in  the  Financial 
Times  Index  over  a  six  day  period  over 
a  minimiun  of  365  days,^  The  Market 


'  During  the  eight  week  period  ending  April  23, 
1996,  the  weekly  clearing  fund  calculation 
exceeded  the  365  day  high  in  only  tiiree  out  of 
twenty-four  calculations.  Letter  to  Jerry  Carpenter, 
Assistant  Director,  Division  of  Market  Regulation, 
Securities  and  Exchange  ([kimmission,  from  Julie 
Beyers,  ISCC  (May  16.  1996). 

°  For  example,  ISCC  calculates  a  member's 
clearing  fund  requirement  on  Tuesday,  August  2, 
based  on  trades  due  to  settle  on  Tuesday,  August 
2,  through  Monday,  August  8,  (i.e.,  trades 
conducted  on  Tuesday,  July  26,  through  Monday, 
August  1).  Because  an  ISCti  member  has  tliree 
business  days  after  the  calculation  to  make 
additional  depiosits.  under  the  five  day  rolling 
settlement  cycle.  ISCC  generally  is  collecting 
clearing  fund  contributions  based  on  trades  which 
already  have  settled.  Under  the  prior  ten  day  rolling 
settlement  system,  the  clearing  fund  formula  was 
based  on  the  actual  largest  daily  obligation  of  a 
member  during  the  relevant  time  period,  and  the 
clearing  fund  deposit  could  be  calculated  and 
collected  prior  to  the  settlement  day. 

'  Members  are  required  to  contribute  a  minimum 
of  SSO.OOO  to  the  clearing  fund. 

*  Under  the  INS  system,  redeliveries  of  securities 
from  ISCC  members  to  institutional  participants  can 
occur  automatically  through  the  LSE.  Therefore, 
ISCC  generally  is  not  required  to  f>ay  the  LSE  for 
these  securities.  The  debits  arising  from  these 
redeliveries  may  be  offset  only  partially  because 
these  securities  may  be  reclaimed  {i.e.,  returned)  by 
the  receiver,  and  in  such  circumstance,  ISCC  is 
liable  to  the  LSE  for  the  full  value  of  the 
reclamation. 

'>  ISCC  bases  its  clearing  fund  calculations  on  the 
assumption  that  it  will  take  one  day  to  sell  all  of 
a  defaulting  participant's  positions.  Under  a  five 
day  settlement  period,  this  results  in  a  six  day 
exposure  for  market  risk  with  five  days  t)etween 
trade  date  And  settlement  dale  and  one  dav  between 
settlement  date  and  close  out  of  position.s.  There 
also  is  a  one  day  exposure  for  foreign  exchange  risk 
because  ISCC  converts  U.S.  dollars  to  British 
pounds  on  the  settlement  date  and  converts  the 
proceeds  from  the  sale  of  the  positions  to  U.S. 
dollars  the  following  day. 
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Risk  Factor  is  set  at  7%  The  Foreign 
Exchange  Factor  is  based  m  part  on  the 
estimated  foreign  exchange  volatiUty. 
which  is  an  amount  that  is  equal  to  the 
largest  one  dav  percentage  change  in  the 
U.S.  dollar/Bntish  pound  foreign 
exchange  rate  over  a  minimum  of  365 
davs.'o  The  estimated  foreign  exchange 
volatility  IS  set  at  4%  ■-  The  Market  Risk 
Factor  and  Foreign  Exchange  Factor  for 
members  on  surveillance  may  be 
increased  in  the  discretion  of  ISCCby 
3%,  5%,  and  7%  for  members  on 
Advisory,  Class  A,  and  Class  B 
surveillance,  respectively. 

II,  Discussion 

Section  17A(b)(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  of  the  clearing 
agency  or  for  which  it  is  responsible. 
The  Commission  believes  that  ISCC's 
proposal  helps  to  assure  the 
safeguarding  of  securities  and  funds  in 
ISCC's  custody  or  control  or  for  wrhich 
it  is  responsible  because  the  proposal  is 
designed  to  protect  ISCC's  settlement 
obligations  under  the  LSE  linkage 
should  a  participant  default.  The 
formula  is  based  upon  the  risks  to 
which  ISCC  is  subject  (i.e.,  time  market, 
and  foreign  exchange  risks)  and  should 
assist  ISCC  in  assuring  the  safety  of  the 
funds  and  securities  being  transferred 
through  the  LSE  link.  ISCC's 
requirement  that  members  deposit  the 
greater  of  (a)  the  largest  clearing  fund 
calculation  over  the  last  365  day  period 
or  (b)  the  deposit  that  would  be  required 
based  on  the  clearing  fund  calculation 
using  trades  due  to  settle  over  the  next 
week  should  provide  additional 
protection  to  compensate  for  the 
clearing  fund  calculations  based  upon 
previously  settled  trades  rather  than 
outstanding  obligations. 

ISCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
approval  of  ISCC's  current  clearing 
formula  will  expire  on  August  1, 1996. 


'"The  Foreign  Exchange  Factor  is  the  product  of 
the  Gross  Debit  Value  and  the  estimated  foreign 
exchange  volatility  less  the  product  of  the  Gross 
Debit  Value  times  the  Market  Risk  Factor  times  the 
Mtimated  foreign  exchange  volatility. 

»  During  the  period  from  1989  to  1992,  the 
maximum  fluctuation  in  the  U.S.  dollar/British 
pound  exchange  rate  was  4.445%.  ISCC  will 
continue  to  review  annually  the  foreign  exchange 
risk  bctor. 

"  15  U.S.C  S  78q-l(b)(3)(F)  (1988). 


The  Commission  believes  that  the 
proposed  rule  change  should  continue 
to  be  approved  on  a  temporarv  basis  in 
order  to  determine  the  adequacy  of  the 
foniiula  u:  practice.  The  temporary 
approval  will  give  ISCC  the  opportunity 
to  study  this  further. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  ISCC's  proposal 
is  consistent  with  the  requirements  of 
the  Act  and  in  particular  with  Section 
1 7  A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
ISCC-96-03)  be,  and  hereby  is 
temporarily  approved  on  an  accelerated 
basis  through  August  1, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  96-20181  Filed  8-7-96;  8:45  am] 
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rReiease  No.  34-37512;  File  No.  SR- 
MBSCC-96-01] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
a  Proposed  Rule  Change  To  Modify 
Participants  Fund  Deposit 
Requirements 

August  1, 1996. 

On  March  8,  1996,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  tixe 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBSCC-96-01)  piu^uant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  to  modify 
its  participants  fimd  deposit 
requirements.'  On  March  25,  and  May 
30,  1996,  MBSCC  filed  amendments  to 
the  proposed  rule  change. ^  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  Jime  14,  1996.*  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I   Description 

The  rule  change  revises  the  basic 
deposit  component  of  the  MBSCC 
participants  fund  requirements  to 


correlate  more  closely  with  participants' 
actual  usage  of  MBSCC  services.*  The 
basic  deposit  component  is  intended  to 
ensure  that  participants'  obUgations  to 
MBSCC  for  fees  will  be  satisfied  if 
participants  are  unable  to  meet  such 
obUgations.*  The  rule  change  reduces 
the  basic  dep>osit  requirement  for 
participants  from  $10,000  per  account 
maintained  at  MBSCC  to  a  minimum  of 
$1,000  for  each  participant  rtgardless  of 
the  number  of  accounts  maintained.*  If 
a  participant's  average  monthly  services 
bill,  as  determined  by  MBSCC  on  a 
semiannual  basis,  exceeds  $1,000,  the 
participant's  basic  deposit  requirement 
will  be  the  amount  of  such  average 
monthly  services  bill  up  to  a  maximum 
amoimt  of  $10,000  per  account 
maintained  by  such  participant. 

n.  Discussion 

Section  17A(b)  (3)  (F) '  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  MBSCC's  proposed  rule  change  is 
consistent  with  MBSCC's  obUgations 
under  the  Act  because  the  revised  basic 
deposit  requirements  should  adequately 
protect  MBSCC  from  losses  resulting 
from  a  participant's  failure  to  pay 
MBSCC  fees  without  placing  an  undue 
burden  on  participants.  Moreover, 
revision  of  the  basic  deposit 
requirement  should  more  closely 


"  17  CFR  200.30-3(a)(12)(1995). 

MS  U.S.C.S  788(b)(1)  (1988). 

'Letters  from  Anthony  H.  Davidson,  MBSCC.  to 
Christine  Sibille.  Division  of  Market  Regulation 
("Division").  Commission  (March  18.  1996)  and  to 
Mark  Steffensen,  Division,  Commission  (May  24, 
1996). 

'  Securities  Exchange  Art  Release  No.  37294 
(June  10, 1996).  61  FR  30268. 


*  The  MBSCC  participants  fund  is  composed  of  • 
basic  deposit,  a  minimum  market  margin 
differential  deposit  ("3MD"),  and  a  daily  margin 
requirement  referred  to  as  a  market  margin 
differential  deposit  ("MMD").  The  purpose  of  the 
3MD  is  to  provide  additional  assurances  that  each 
participant's  fund  contributions  will  be  adequate  to 
satisfy  all  open  commitments  recorded  with 
MBSCC  Currently,  the  deposit  required  to  satisfy 
this  component  of  the  jjarticipants  fund  is  S250.0O0 
per  f>artici{>ant.  The  purpose  of  the  MMD  is  to 
ensure  that  a  participant.  The  purpose  of  the  MMD 
is  to  ensure  that  a  participant's  open  obligations  to 
MBSCC  will  be  satisfied  in  the  event  the  participant 
is  unable  to  meet  such  obligations.  MMD  is  derived 
from  a  formula  which  assesses  various  factors 
including  the  type  of  position  held  and  marked-to- 
market  value  fluctuations.  The  rule  change  will  not 
affect  the  requiremenu  of  MBSCC  participants  with 
regard  to  the  MMD  and  3MD  components  of  the 
participants  fund. 

'  Notwithstanding  the  purposes  of  the  basic 
deposit.  MMD,  and  3MD  components  of  the 
participants  hind,  MBSCC  is  not  limited  in  its 
application  of  participants  fund  proceeds.  Rather. 
MBSCC  can  utilize  the  total  participanu  fund  to 
satisfy  a  participant's  obligatioiu  to  MBSCC 
irrespective  of  the  nature  of  the  obligation. 

•MBSCC  determined  that  iu  participanu  on 
average  maintain  two  accounts  at  MBSCC.  The 
monthlv  maintenance  fee  per  account  is  $350  or 
$700  for  two  accounts.  MBSCC  based  the  minimum 
deposit  amount  of  $1,000  upon  these  averages  and 
other  participant  usage  data. 

'  15  U.S.C  §  78q-l(b)(3)  (F)  (1988). 
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correlate  a  participant's  actual  usage  of 
and  billing  for  MBSCC  services  with  its 
correspondent  deposit  to  the 
participants  fund. 

III.  Conclusion 

Un  the  twsis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
MRSCC-96-01)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
(undthan  G  Kat/, 
Seirvtury. 
|FR  Doc  96-20184  Filed  8-7-96;  8:45  am] 
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[Release  No.  34-37513;  File  No  SR-NASO- 
96-24) 

Self- Regulatory  Organizations: 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Proposed  Rule  Change  Relating  to 
the  Extension  of  the  Effectiveness  (or 
One  Year  of  the  Arbitration  Procedures 
for  Large  and  Complex  Cases 

August  1,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  10. >  1996  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  and  III  below,  which 
Items  have  been  prepared  by  the  NASD. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 


•  17  CFR  20O.3O-3(a)(12)  1995). 

'  The  NASD  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  July  26.  1996.  Amendment 
No.  1  amended  the  proposed  rule  change  to:  state 
thai  the  NASD  Board  of  Governors  approved  the 
filing  of  the  proposed  rule  change:  supplement  and 
clarify  information  contained  in  Item  II.  A.;  request 
that  the  Commission  find  good  cause  to  grant 
accelerated  approval  to  the  proposed  rule  change: 
and  undertake  to  provide  the  Commission  with 
information  concerning  the  operation  of  Rule 
10334.  See  Letter  from  John  Ramsay.  Deputy 
General  Counsel.  NASD  Regulation.  Inc. 
("NASDR")  to  Ivetle  Ixipez.  Assistant  Director, 
Division  of  Market  Regulation.  Commission  (July 
26.  1096). 


persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-R^ulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  extend  the 
effectiveness  of  the  arbitration 
Procedures  for  Large  and  Complex 
Cases.  Rule  10334  of  the  Code  of 
Arbitration  Procedure  ("Code"),^  to 
August  1.  1997.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed  deletion 
are  in  brackets. 

CODE  OF  AKBITRATION  PROCEDURE 

Procedure  for  Large  and  Complex  Cases 

Rule  10334 


Temporary  Effectiveness 

(h)  This  Section  shall  remain  in  effect 
until  August  1, 19916)7  unless  modified 
or  extended  prior  thereto  by  the  Board 
of  Governors. 

*        •        *        »        * 

n.  Self-Regulatory  Organization's 
Stotement  of  the  Purpose  of.  and 
Statutory  Bmis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Procedures  for  Large  and 
Complex  Cases  ("Procedures"),  adopted 
effective  May  2,  1995,  for  a  one-year 
pilot  period  and  codified  at  Rule  10334 
of  the  Code,  will  expire  on  August  1, 
1996.3  Since  Rule  10334  became 
effective  until  July  25, 1996,  there  have 
been  578  cases  filed  that  were  eligible 
for  disposition  as  large  and  complex 
cases.  Of  those  cases,  there  have  been 
178  Administrative  Conference  held 
under  Rule  10334(b),  and  in  25  of  those 


cases  the  parties  agreed  to  proceed 
under  the  Procedures 

In  general  the  NASD's  experience 
with  the  Procedures  .since  thev  became 
effective  has  been  positive.  The 
anecdotal  information  that  has  been 
gathered  indicates  that  the 
administrative  conference  provided  for 
under  the  Procedures  is  an  effective  and 
productive  case  management  tool  that 
most  parties  appreciate.  Parties  like  the 
opportunity  to  develop  a  hearing  plan, 
including  developing  a  discovery  plan, 
even  if  they  ultimately  decline  to 
proceed  under  the  Procedures.  In 
addition,  the  administrative  conference 
affords  the  staff  an  opportunit\  to 
explore  mediation  with  the  parlies. 

In  addition,  many  parties  regard  the 
mandatory  preliminary  hearing  with  the 
chairperson  of  the  panei  as  a  valuable 
case  management  too  ■•  It  affords  them 
an  opportunity  to  seek  resolution  oi 
discovery  disputes  and  to  resolve  other 
issues  prior  to  the  hearing.  Parties  also 
appreciate  the  opportunity  to  select 
arbitrators  through  preference  rankings. 

The  NASD  has  also  noted  that 
relatively  few  cases  are  arbitrated  under 
the  Procedures  because  eligible  disputes 
are  often  not  sufficiently  complicated  to 
justify  utilizing  the  rules,  especially 
because  of  the  additional  costs  imposed 
on  the  parties  for  arbitrator 
compensation.  In  addition,  parties 
pen:eive  that  many  of  the  provisions 
available  under  the  Procedures  are  also 
available  elsewhere  in  the  Code. 

On  the  basis  of  the  foregoing,  the 
NASD  believes  that  the  Procedures  have 
been  successful  in  affording  additional 
benefits  in  the  form  of  useful  procedures 
to  parties  to  large  and  complex  cases, 
but  that  additional  experience  is 
necessary  to  evaluate  fully  the  efficacy 
of  the  Prof;edures.  In  addition,  the 
NASD  Arbitration  Policy  Task  Force  has 
recommended  that  the  one-year  pilot 
test  of  Rule  10334  be  extended  in  order 
to  permit  the  Arbitration  Department  to 
gather  additional  data.  This  additional 
data  will  permit  the  NASD  to  develop 
a  meaningful  comparison  with  the 
experience  of  the  American  .Arbitration 
Association  with  its  large  and  complex 
case  procedures.  Accordingly,  rather 
than  seek  permanent  effectiveness  of 
Rule  10334,  the  NASD  is  proposing  to 
extend  the  effectiveness  of  the  rule  until 
August  1,  1997.  During  that  time  the 


'  Formerly  Section  46  of  the  Code  of  Arbitration 
Procedure. 

'  The  rule  was  to  have  expired  on  May  2, 1996; 
however,  the  SEC  agreed  to  extend  the  effectiveness 
of  the  rule  until  August  1.  1996.  See  Securities 
Exchange  Act  Release  No.  34154  (April  30,  1996), 
61  FR  20301  (May  6,  1996). 


■•  Subsection  (d)  of  Rule  10334  provides  that  the 
Director  of  Arbitration  shall  appoint  one  member  of 
the  panel  to  preside  over  the  preliminary  hearing, 
but  does  not  require  that  the  arbitrator  be  the  panel 
chair.  The  chair  is  elected  by  the  NASUR  Office  of 
Dispute  Resolution  staff.  NASDR  routinely  selects 
the  chair  of  the  panel  to  preside  over  preliminary 
hearings  under  subsection  (d),  although  the  rule 
permits  the  NASDR  staff  to  select  any  member  of 
the  panel. 
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NASD  wiil  continue  to  monitor  the 
usefulness  of  the  rule  to  arbitraUon 
parties. 

(2)  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  *  of  the 
Act  in  that  extending  the  effectiveness 
of  the  procedures  in  the  Code  for  large 
and  complex  cases  vnll  serve  the  public 
interest  bv  enhancing  the  satisfaction 
and  perceived  fairness  of  such 
proceedings  by  the  parties  to  such 
proceedings  as  demonstrated  by  the 
positive  comments  of  the  parties  noted 
by  the  NASD. 

B.  Self-Regulatory  Organization's 

The  NASD  does  not  believe  that  the 
proposed  rule  change  vnll  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
Conunission  find  good  cause  pursuant 
to  Section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
dav  after  pubhcation  in  the  Federal 
Register,  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
15A(b)(6).  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  filing 
thereof  in  that  accelerated  approval  will 
benefit  users  of  the  arbitration  process 
in  that  providing  a  temporary  extension 
of  the  Procedures  will  permit  arbitration 
participants  to  continue  to  use  the 
Procedures.  In  addition,  except  with 
respect  to  the  administrative  conference 
required  under  the  Rule,  the  application 
of  the  Rule  to  any  case  submitted  to 
arbitration  is  voluntary.  Thus, 
accelerating  the  approval  of  the 
proposed  rule  change  to  mamtain  the 
continuity  of  the  process  will  not  have 
any  adverse  impact  on  the  investing 
pubhc. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wall  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASD-96-24  and  should  be  submitted 
by  August  29, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-96-24 
be,  and  thereby  is,  approved  through 
August  1, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  9&-20250  Filed  8-7-96;  8:45  am) 
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programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

SSR  82-50,  issued  in  1982,  was 
published  in  the  1981-1985  Cumulative 
Edition  of  the  Rulings  on  page  64.  SSR 
82-50  interpreted  the  defiiiition  of 
living  in  the  same  household  to  allow 
for  extended  separations  due  to 
confinement  of  either  spouse  in  a 
nursing  home,  hospital,  or  other 
medical  institution.  The  husband  and 
wife  were  considered  living  in  the  same 
household  as  long  as  evidence  indicated 
they  were  initially  sepiarated,  and 
continue  to  be  separated,  solely  for 
medical  reasons  and  would  otherwise 
have  resided  together. 

The  Social  Security  Administration 
published  elsewhere  in  today's  Federal 
Register  final  regulations  which 
incorporate  the  living  in  the  same 
household  policy  interpretation  found 
in  SSR  82-50.  Since  the  poUcy  in  SSR 
82-50  has  been  incorporated  into  these 
regulations,  the  RuUng  is  rescinded  as  of 
the  date  the  final  regulations  take  effect. 

(Catalog  of  Federal  Domestic  Assistance, 
Programs  96.001  Social  Security — Disability 
Insurance:  96.002  Social  Security — 
Retirement  Insurance;  96.004  Social 
Security — Survivors  Insurance.) 

Dated:  July  25, 1996. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 
[FR  Doc.  96-20122  Filed  8-7-96;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Rescission  of  Social  Security  Ruling 
SSR  82-50  Title  II:  Definition  of  Living 
in  the  Same  Household 

agency:  Social  Security  Administration. 
ACTION:  Rescission  of  Social  Security 
Ruling  SSR  82-50. 

SUMMARY:  The  Commissioner  of  Social 
Security  gives  notice  of  the  rescission  of 
SSR  82-50. 

EFFECTIVE  DATE:  September  9,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Division  of 
Regulations  and  Rulings,  Social  Security 
A<&iinistration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711 

SUPPLEMENTARY  INFORMATtON:  Social 
Security  Rulings  make  available  to  the 
public  precedential  decisions  relating  to 
the  Federal  old-age,  survivors, 
disabibty,  supplemental  security 
income,  and  black  lung  benefits 


DEPARTMENT  O"^  TRANSPORTATION 

Office  0*  the  Secretary,  Repots,  Forms 
and  Recordkeeping  Requirements 
Agency  information  GoHection  Activity 
Under  0MB  Review 

AGENCY:  Department  of  Transportation 

(DOT). 

ACTION:  Notice  and  Request  for 

Comments. 


SUMMARY:  In  accordance  writh  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  emergency  90-day 
reinstatement,  without  change,  of  a 
previously  approved  information 
collection  for  which  approval  has 
expired.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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Cteparlmpnt.  including  whether  the 
mfonnation  will  have  practical  utility; 
(b)  the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

.Ml  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  7.  1996. 

AOCRESSES:  Ck)mments  should  be  sent  to 
the  Special  Authorities  Division  {X-57), 
Office  of  .\viation  Analysis,  Office  of 
the  .Secretary,  U.S.  Department  of 
Transportation,  400  7th  Street.  S.W., 
Washington.  DC  Z059O-0002.  This 
information  collection  is  available  for 
inspection  at  the  Special  Authorities 
Division  (X-57),  Office  of  Aviation 
Analysis.  DOT,  at  the  address  above. 
Copies  of  14  CFR  Part  380  can  be 
obtained  from  Mr  Scott  Keller  at  the 
address  and  telephone  number  shown 
b*"low 

FOR  FURTHER  INFORKIATION  CONTACT:  Mr. 
Scott  Keller  or  Mr.  Charles  McGuire, 
Office  of  the  Secretary.  Office  of 
Aviation  Analysis,  X-57,  Department  of 
Transportation,  at  the  address  above. 
Telephone:  (202)  366-1031/4534. 

SUPPLEKIENTARt  INFORMATION 

Office  of  the  Secretary.  OfFice  of 
Aviation  Analysis 

Title  Public  Charters. 

OMB  Control  Number:  2106-0005. 

Type  of  Request:  Emergency 
processing  for  reinstatement  for  90  days. 
without  change,  a  previously  approved 
information  collection  for  which 
approval  has  expired. 

Affected  Entities:  Public  charter 
operators. 

Abstract:  In  14  CFR  380  (adopted 
1 979)  of  its  Special  Regulations  the    • 
Department  established  the  terms  and 
conditions  governing  the  furnishing  of 
public  charters  in  air  transportation  by 
direct  air  carriers  and  public  charter 
operators,  Public  charter  operators 
arrange  transportation  for  groups  of 
persons  on  aircraft  chartered  from  direct 
air  earners  This  arrangement  is  less 
expensive  for  the  travelers  than 
individually  buying  a  ticket.  Fujther, 
the  charter  operator  books  hotel  rooms, 
tours,  etc.,  at  destination  for  the 
convenience  of  the  traveler.  Part  380 
exempts  charter  operators  from  certain 


provisions  of  the  U.S.  Code  in  order  that 
they  may  provide  this  service. 

A  primary  goal  of  Part  380  is  to  seek 
protection  for  the  consumer. 
Accordingly,  the  rule  stipulates  that  the 
charter  operator  must  file  evidence  (a 
prospectus)  with  the  Department  for 
each  charter  program  certifying  that  it 
has  entered  into  a  binding  contract  with 
a  direct  carrier  to  provide  air 
transportation  and  that  it  has  also 
entered  into  agreements  with 
Department-approved  financial 
institutions  for  the  protection  of  the 
charter  participants'  funds.  The 
prospectus  must  be  approved  by  the 
Department  prior  to  the  operator's 
advertising,  selling  or  operating  the 
charter.  The  forms  (OST  Forms  4532, 
4533,  4534  and  4535)  that  comprise  the 
operator's  filing  is  the  information 
collection  at  issue  here. 

In  September  1992,  the  Department 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  [57  FR  42864,  9-16-92]  to 
propose,  among  other  revisions,  that 
charter  operators  need  no  longer  file 
pro8p>ectuses.  The  NPRM  was  in 
response  to  comments  that  prospectus 
filings  were  burdensome  and 
unnecessary.  However,  the  majority  of 
respondents  to  the  NPRM  have  urged 
the  Department  to  retain  the  existing 
prospectus  filing  requirements.  They 
desire  the  more  complete  consumer 
protection  provided  by  the  current  rule. 
Without  a  complete  prospectus  it  would 
be  extremely  difficult  to  assure  that 
financial  security  and  other  consumer 
protection  requirements  are  in  place  for 
each  public  charter  operation. 

The  collection  involved  here  requests 
general  information  about  the  charter 
operator  and  direct  air  carrier  that  will 
provide  a  public  charter  and  requires 
each  to  certify  that  it  has  contracted 
with  the  other  to  provide  the 
transportation.  The  routing,  charter 
price  and  tour  itinerary  of  the  proposed 
charter  are  also  identified.  The 
collection  also  requires  the  charter 
operator,  direct  air  carrier  and  financial 
institution(s)  involved  to  certify  that 
proper  financial  instnunents  are  in 
place  or  other  arrangements  have  been 
made  to  protect  the  charter  participants' 
funds  and  that  all  parties  will  abide  by 
the  Department's  public  charter 
regulations. 

Average  Annual  Burden  per 
Respondents:  4.25  hours. 

Estimated  Total  Burden  on 
Respondents:  31,343  hours. 


Issued  in  Wa.shington,  DC,  on  August  5, 
1996 

Phillip  A,  Leacii, 

Qearancf  Offuer,  United  States  Department 

of  Transportation. 

(FR  Doc,  96-20260  Filed  8-7-96;  8:45  am] 
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Office  of  the  Secretary;  Reports,  Forms 
and  Recordkeeping  Requirements 
Agency  Information  CoHection  Activity 
Under  OMB  Review 

AGENCY:  Department  of  Transportation 

(DOT). 

ACnOH:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.j,  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  ot  .Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  May  22, 
1996  [FR61,  page  25734). 
DATES:  Comments  must  be  submitted  on 
or  before  September  5,  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Freeman,  (202)  366-6057,  and 
refer  to  the  OMB  Control  Number. 

SUPPLEMENTARY  INFORMATION 

Maritime  .Administration 

Title.  Irustee  s  Supplemental 
Certification, 

Type  of  ReqiiPfit  Extension  of  a 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0015. 

Affected  Entities:  Banks  and  trust 
companies. 

Abstract:  Provide  for  approval  of 
banks  and  trust  companies  to  act  as 
Trustees  under  certain  ship  financing 
trusts  and  provide  a  procedure  for 
assuring  the  validity  and  preferred 
status  of  mortgages  on  U.S.  flag  vessels 
and  certain  mortgages  requiring 
Secretarial  approval.  The  approved  bank 
or  trust  company  is  required  to  fiu^nish 
its  supplemental  certification  every  five 
years  in  order  to  remain  on  the  Roster 
of  Approved  Trustees.  The  processing 
fee  for  this  application  is  $215,00  per 
filing 

Need  and  Use  of  the  Information: 
Information  collection  provides 
information  that  will  be  used  bv  the 
Maritime  .Administration  to  determine 
whether  the  bank  or  trust  company 
continues  to  meet  the  statutory 
requirements  to  serve  as  Trustees. 
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Annual  Responses:  68. 

Annual  Burden:  51  hours. 

Comments:  Send  all  comments 
regarding  whether  this  mformation 
collection  is  necessary  for  proper 
performance  of  the  function  of  the 
agency  and  will  have  practical  utility, 
accuracy  of  the  burden  estimates,  ways 
to  minimize  this  bvirden,  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected  to  the 
Office  of  Information  and  Regulatory 
Affairs, 

Office  of  Management  and  Budget, 
725-17th  Street,  NW,  Washington,  DC 
20503,  Attention  DOT  Desk  Officer. 

Issued  in  Washington,  DC,  on  August  5, 
1996. 

Phillip  A.  Leach, 

Qeamnce  Officer.  United  States  Department 
of  Transportation. 
(FR  Doc.  9&-20259  Filed  S-7-96;  8:45  am] 

BILUNG  CODE  491 0-62 -P 


Federal  Aviation  Administration 

international  Civil  Aviation 
Organization  (ICAO),  Committee  On 
Aviation  Environmental  Protection 
(CAEP) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  interested  parties  of  the  next 
in  a  continuing  series  of  briefings  to  be 
given  by  The  Office  of  Environmental 
and  Energy  on  the  status  of  the  ICAO/ 
CAEP  process  to  be  held  on  August  28, 
1996.  The  ICAO/CAEP  is  a  group  of 
government  and  industry  aviation 
experts  responsible  for  recommending 
international  noise  and  emissions 
standards  for  civil  aircraft  and  engines. 
The  current  status  of  the  ICAO/CAEP 
process,  including  the  disposition  of  the 
recommendations  offered  by  the 
committee  at  their  meeting  in  December 
1995  and  the  organization  of  the 
continuing  work  of  the  committee,  will 
be  discussed. 

DATES:  The  meeting  will  be  held  on 
August  28,  1996. 
TIME:  2  p  m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Department  of  Transportation  Nassif 
building,  400  Seventh  St.,  Washington, 
D.C..  20590  m  room  6332.  . 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lames  P.  .Muldoon  or  .Mr.  lames  R. 
Littleton  Ir..  Office  of  Environmental 
and  Energy  Federal  .■\viaiion 
Administration.  800  independence 
Avenue.  SW,  Washington,  DC  20591, 
fax  (202)  267-5594. 


Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
Arrangements  can  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

James  R.  Littleiohn,  Jr., 
Analysis  and  Evaluation  Branch,  Office  of 
Environment  and  Energy. 
[FR  Doc.  96-20264  Filed  8-7-96;  8:45  am] 

BILUNG  CODE  4910-1}-M 


Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Title  49  CFR  211.9 
and  211.41,  notice  is  hereby  given  that 
the  Federal  Railroad  Administration 
(ERA)  has  received  a  request  for  waiver 
of  compliance  with  certain  requirements 
of  the  Federal  safety  laws  and 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Boone  &  Scenic  Valley  (BSV)  Railroad 
(Waiver  Petition  Docket  .Number  PB- 
96-1) 

The  Iowa  Railroad  Historical  Society, 
Boone  &  Scenic  Valley  (BSV)  Railroad, 
seeks  a  permanent  waiver  of  compliance 
fi-om  Title  49.  Part  232,  Section  17(b)(2) 
on  passenger  cars  equipped  with  U  type 
air  brakes  by  extending  the  clean,  oil, 
test,  and  stencil  (COT&S)  period  from  15 
calendar  months  to  15  operating 
months.  BSV  seeks  relief  for  their  eight 
antique  passenger  cars  built  in  years 
1927-1929,  from  the  present 
requirements  to  perform  COT&S  as 
required  hy  §  232.17(b)(2)  and  specified 
in  Standard  S-045  in  the  Manual  of 
Standards  and  Recommended  Practices 
of  the  Association  of  American 
Raih-oads  A-III-256,  Section  2.1.2.  The 
BSV  is  a  non-profit  tourist  lien  that 
operates  only  6  months  a  year,  with  one 
trip  per  day  during  the  week  and  3  trips 
on  Saturday  and  Sunday  over  a  15-mile, 
captive  service  route  originating  in 
Boone,  Iowa.  BSV  explains  that  they 
have  been  performing  the  COT&S  every 
12  calendar  months  at  considerable 
expense  for  6  months  of  operation  and 
that  by  granting  this  waiver,  they  would 
perform  the  COT&S  every  24  months  for 
12  months  of  operation. 

Title  49  CFR  232.17  "Freight  and 
passenger  train  car  brakes"  states  in  Part 
(b)(2):  Brake  equipment  on  passenger 


cars  must  be  cleaned,  repaired, 
lubricated,  and  tested  as  often  as 
necessary  to  maintain  it  in  a  safe  and 
suitable  condition  for  service  but  not 
less  frequently  than  as  required  in 
Standard  S-045  in  the  Manual  of 
Standards  and  Recoimnended  Practices 
of  the  AAR. 

Interested  {>arties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comments,  they 
should  notify  FRA  in  vmting,  before  the 
end  of  the  comment  period  and  specify 
the  basis  of  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.  Waiver 
Petition  Docket  Number  PB-96-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  publication  of  this 
notice,  wdll  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  wrill  be 
considered  as  far  as  practical.  All 
written  communication  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 

Issued  in  Washington.  DC  on  August  5, 
1996. 

Phil  Olekszyk, 

Acting  Deputy  Administrator  for  Safety. 
(FR  Doc.  96-20263  Filed  8-7-96;  8:45  am) 
BILUNG  CODE  4»1»-e»-M 

[FRA  Docket  No  RST-93-3] 

Petition  to--  ar  Extension  of  the  Period 
Within  Which  Compi,ance  With  the 
Provisions  of  49  CFR  213  il3ta)i2). 
Notes  C  and  D  Will  be  Waived 

Buriington  Northern  Santa  Fe 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that 
Burlington  Northern  Santa  Fe  (BNSF) 
has  submitted  a  petition  dated  May  20, 
1996  for  the  continued  use  on  certain  of 
its  lines  of  a  track  device  knov^m  as  a 
Bulldog  Clamp*.  The  purpose  of  the 
device  is  to  provide  additional  security 
between  detection  and  removal  of 
certain  types  of  transverse  defects 
internal  to  a  rail  head.  The  device 
achieves  this  purpose  by  functioning  as 
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a  boltless  track  )oint  centered  on  a  rail 
at  the  location  of  a  flaw  and  being 
attached  to  the  rail  by  two  "C"  clamps. 
It  IS  claimed  that  avoidance  nf  bolting 
the  )oint  saves  time,  but  more  important, 
eliminates  drilled  bolt  holes  in  the  rail 
web  which  can  serve  later  as  sources  of 
equally  unwanted  defects  of  a  different 
type 

The  petition  requests  that,  for  regions 
of  the  railroad  where  it  is  proposed  to 
employ  the  device,  the  Federal  Railroad 
.Administration  (FRA)  specifically 
approve  the  following  three  conditions: 

1.  Once  clamps  are  applied  to  detail 
fractures,  engine  burn  fractures  or 
defective  welds  measuring  25  percent  or 
greater  of  the  head  area,  train  sped  shall 
be  limited  to  60  miles  per  hour  or  the 
maximum  allowable  speed  under 
section  21.3  9  of  49  CFR  Part  213  for  the 
class  of  track,  whichever  is  lower. 

2  BNSF  shall  remove  these  devices 
from  the  rails  not  more  than  20  days 
after  application.  If  the  internal  rail 
head  defect  has  not  been  removed  by 
that  time,  bolted  joint  bars  will  be 
immediately  appligd  and  the  provisions 
of  section  213.113  shall  govern. 

3.  This  waiver  shall  continue  in  effect 
for  a  period  of  24  months  from  the  date 
that  it  is  issued  by  FRA. 

It  should  be  noted  that  this  petition  is 
the  fourth  in  a  series  that  commenced  in 
.August  of  1990  (see  at  55  PR  50266,  56 
FR  13515  and  59  FR  9518  for  earlier 
Federal  Register  notices  descriptive  of 
Uxxi  program).  In  the  virtual  six  years 
since  that  date,  the  device  has  been 
used,  it  is  claimed,  well  over  one 
hundred  times  and  not  once  did  a  rail 
defect  so  protected  progress  to  failure. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data  or 
comments.  FRA  does  to  anticipate 
scheduling  a  public  hearing  in 
cormection  writh  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  EFRA,  in  writing,  before 
the  need  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Number  RST-93-3)  and  must 
be  submitted  in  triphcate  to  the  Docket 
Clerk.  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW..  Washington.  IX  20590. 
Communications  received  within  45 
days  after  pubUcation  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 


available  for  examination  durmg  regular 
business  hours  (9:00  a.m  to  5:00  p.m.) 
in  Room  8201.  400  Seventh  Street,  SW., 
Washington.  DC  20690, 

Issued  in  Washington.  DC  on  August  S. 
1996. 

Phil  Olekszyk, 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  9&-20262  Filed  8-7-96;  8:45  am) 

MLUMG  CODE  4t10-(»-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Disease  Not  Associated  With  Exposure 
to  Certain  Herbtctde  Agents 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  As  required  by  law.  the 
Department  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  Secretary  of 
Veterans  Affairs,  under  the  authority 
granted  by  the  Agent  Orange  Act  of 
1991.  has  determined  that  a 
presumption  of  service  connection 
based  on  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era  is  not  warranted  for  the 
following  conditions:  Hepatobiliary 
cancers,  nasal/nasopharyngeal  cancer, 
bone  cancer,  female  reproductive 
cancers,  breast  cancer,  renal  cancer, 
testicular  cancer,  leukemia,  abnormal 
sperm  parameters  and  infertility, 
cognitive  and  neuropsychiatric 
disorders,  motor/coordination 
dysfunction,  chronic  peripheral  nervous 
system  disorders,  metabolic  and 
digestive  disorders,  immune  system 
disorders,  circulatory  disorders, 
respiratory  disorders  (other  than  certain 
respiratory  cancers),  skin  cancer, 
gastrointestinal  tumors,  bladder  cancer, 
brain  tumors,  and  any  other  condition 
for  which  the  Secretary  has  not 
specifically  determined  a  presumption 
of  service  connection  is  warranted. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr..  Consultant.  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  telephone  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  Section  3 
of  the  Agent  Orange  Act  of  1991,  Pub. 
L.  102-4, 105  Stat.  11,  directed  the 
Secretary  to  seek  to  enter  into  an 
agreement  with  the  National  Academy 
of  Sciences  (NAS)  to  review  and 
summarize  the  scientific  evidence 
concerning  the  association  between 
exposiue  to  herbicides  used  in  support 
of  military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  and 
each  disease  suspected  to  be  associated 


with  such  exposure.  Congress  mandated 
that  NAS  determine,  to  the  extent 
possible:  (1)  Whether  there  is  a 
statistical  association  between  the 
suspect  diseases  and  herbicide 
exposure,  taking  into  account  the 
strength  of  the  scientific  evidence  and 
the  appropriateness  of  the  methods  used 
to  detect  the  association;  (2)  the 
increased  risk  of  disease  among 
individuals  exposed  to  herbicides 
during  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  era;  and  (3) 
whether  there  is  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  between  herbicide 
exposure  and  the  suspect  disease. 
Section  3  of  Pub.  L.  102-4  also  required 
that  NAS  submit  reports  on  its  activities 
every  two  years  fas  measured  from  the 
date  of  the  first  report)  for  alen-year 
period. 

Section  2  of  Pub.  L.  102-4  provides 
that  whenever  the  Secretary  determines, 
based  on  sound  medical  and  scientific 
evidence,  that  a  positive  association 
(i.e.,  the  credible  evidence  for  the 
association  is  equal  to  or  outweighs  the 
credible  evidence  against  the 
association)  exists  between  exposure  of 
humans  to  an  herbicide  agent  (i.e..  a 
chemical  in  an  herbicide  used  in 
support  of  the  United  States  and  allied 
military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  era)  and  a 
disease,  the  Secretary  will  publish 
regulations  establishing  presumptive 
service  connection  for  that  disease.  If 
the  Secretary  determines  that  a 
presumption  of  service  connection  is 
not  warranted,  he  is  to  pubUsh  a  notice 
of  that  determination,  including  an 
explanation  of  the  scientific  basis  for 
that  determination.  The  Secretary's 
determination  must  be  based  on 
consideration  of  the  NAS  reports  and  all 
other  sound  medical  and  scientific 
information  and  analysis  available  to 
the  Secretary. 

Although  Pub.  L.  102-4  does  not 
define  "credible,"  it  does  instruct  the 
Secretary  to  "take  into  consideration 
whether  the  results  [of  any  study]  are 
statistically  significant,  are  capable  of 
replication,  and  withstand  peer  review." 
Simply  comparing  the  number  of 
studies  which  report  a  positive  relative 
risk  to  the  number  of  studies  which 
report  a  negative  relative  risk  for  a 
particular  condition  is  not  a  valid 
method  for  determining  whether  the 
weight  of  evidence  overall  supports  a 
finding  that  there  is  or  is  not  a  positive 
association  between  herbicide  exposure 
and  the  subsequent  development  of  the 
particular  condition.  Because  of 
differences  in  statistical  significance, 
confidence  levels,  control  for 
confounding  factors,  and  other  pertinent 
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characteristics,  some  studies  are  clearly 
more  credible  than  others,  and  the 
Secretanv-  has  given  the  more  credible 
studies  more  weight  in  evaluating  the 
overall  weight  of  the  evidence 
concerning  specific  diseases. 

NAS  issued  its  initial  report,  entitled 
"Veterans  and  ■■Kgent  Orange:  Health 
Effects  of  Herbicides  Used  in  Vietnam." 
on  luly  27,  1993.  The  Secretary 
subsequently  determined  that  a  positive 
association  exists  between  exposure  to 
herbicides  used  in  the  RepubUc  of 
Vietnam  and  the  subsequent 
development  of  Hodgkin's  disease, 
porphyria  cutanea  tarda,  multiple 
myeloma  and  certain  respiratory 
cancers,  and  that  there  was  no  positive 
association  between  herbicide  exposure 
and  any  other  condition,  other  than 
chloracne.  non-Hodgkin's  lymphoma. 
and  soft-tissue  sarcomas,  for  which 
presumptions  already  existed.  A  notice 
of  the  diseases  that  the  Secretary 
determined  were  not  associated  with 
exposure  to  herbicide  agents  was 
pubhshed  on  January  4, 1994  (See  59  FR 
341-46), 

NAS  issued  a  second  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
1996,"  on  March  14,  1996.  The  focus  of 
this  updated  review  was  on  new 
scientific  studies  published  since  the 
release  of  the  first  report  and  updates  of 
scientific  studies  previously  reviewed. 

The  day  that  NAS  issued  its  second 
report,  the  Secretary  announced  the 
formation  of  a  VA  task  force  to  review 
the  report  and  pertinent  studies  and  to 
make  recommendations  to  assist  the 
Secretary  in  determining  whether  a 
positive  association  exists  between 
herbicide  exposure  and  any  condition. 
That  review  has  been  completed,  and 
the  task  force's  recommendations  were 
submitted  to  the  Secretary,  This  notice, 
pursuant  to  Pub.  L,  102-4.  conveys  the 
Secretary's  determination  that  there  is 
no  positive  association  between 
herbicide  exposure  and  hepatobiliary 
cancers,  nasal/nasopharyngeal  cancer, 
bone  cancer,  female  reproductive 
cancers,  breast  cancer,  renal  cancer, 
testicular  cancer,  leukemia,  abnormal 
sperm  parameters  and  infertility, 
cognitive  and  neuropsychiatric 
disorders,  motor/ coordination 
dysfimction,  chronic  peripheral  nervous 
system  disorders,  metabolic  and 
digestive  disorders,  immune  system 
disorders,  circulatory-  disorders, 
respiratory  disorders  (other  than  certain 
respiratory  cancers),  skin  cancer, 
gastrointestinal  tumors,  bladder  cancer, 
brain  tumors,  and  an>  other  condition 
for  which  the  Secretary  has  not 
specifically  determined  a  presumption 
of  service  connection  is  warranted. 


N.^S,  in  its  1996  report,  assigns 
hepatobiliary  cancers,  nasal 
nasopharyngeal  cancer,  bone  cancer, 
female  reproductive  cancers,  breast 
cancer,  renal  cancer,  testicular  cancer, 
leukemia,  abnormal  sperm  parameters 
and  infertility,  cognitive  and 
neuropsychiatric  disorders,  motor/ 
coordination  dysfunction,  chronic 
peripheral  nervous  system  disorders, 
metaboUc  and  digestive  disorders, 
immune  system  disorders,  circulatory 
disorders,  respiratory  disorders  (other 
than  certain  respiratory  cancers),  and 
skin  cancer  to  a  category  labeled 
inadequate/insufficient  evidence  to 
determine  whether  an  association  exists. 
This  is  defined  as  meaning  that  the 
available  studies  are  of  insufficient 
quality,  consistency,  or  statistical 
strength  to  permit  a  conclusion 
regarding  the  presence  or  absence  of  an 
association  with  herbicide  exposure. 

Hepatobiliary  cancers  are  cancers  of 
the  liver  and  bile  duct.  There  are  a 
variety  of  risk  factors,  including 
hepatitis  B  and  C,  alcohol  abuse, 
cirrhosis,  exposure  to  polychlorinated 
biphenyl  (PCB),  and  smoking,  that 
should  be  considered  by  a  credible 
study.  NAS,  in  its  1993  report,  found 
the  relevant  studies  to  be  few,  and  to 
have  not  adequately  controlled  for  these 
risk  factors.  One  large  case-control  study 
showed  a  positive  relationship  between 
herbicide  exposure  and  the  subsequent 
development  of  hepatobiliary  cancer; 
however,  most  other  credible  studies  of 
similar  size  indicated  no  relationship.  A 
large  occupational  study  and  a  study  of 
farmers  found  no  relationship.  See  59 
FR  343  for  study  citations. 

NAS  noted  in  its  1996  report  that  an 
association  between  dioxin  and  liver 
cancer  is  biologically  plausible,  in  view 
of  evidence  that  very  high  exposures  to 
similar  compounds  which  interact  writh 
the  Ah  receptor  (an  intracelhilar 
protein)  increase  liver  cancer  risk. 
However,  NAS  concluded  in  that  report 
that  the  available  evidence  is  inadequate 
to  determine  whether  an  association 
exists  between  exposure  to  herbicides  or 
dioxin  and  the  incurrence  of 
hepatobihary  cancer.  The  evidence  of 
biologic  plausibility  may  lend 
credibility  to  the  evidence  for  an 
association  between  herbicide  exposure 
and  Uver  cancer,  but  does  not  itself 
provide  significant  evidence  of  such  an 
association.  A  case-control  study  of 
North  Vietnamese  veterans  (Cordier  S., 
Le  T.B,.  Verger  P..  Bard  D.,  Le  CD., 
Larouge  B.,  Dazza  M.C.,  Hoxmg  T.Q., 
Abenhaim  L.,  1993,  Viral  infections  and 
chemical  exposures  as  risk  factors  for 
hepatocellular  carcinoma  in  Vietnam. 
International  journal  of  Cancer  55:196- 
201)  found  a  significantly  increased  risk 


of  hepatobiliary  cancer  (odds  ratio  (OR) 
=  8.8,  confidence  interval  (CI)  1.9-41) 
based  on  Vietnam  service  generally. 
However,  investigation  of  those  who 
had  direct  contact  with  aerial  sprayings 
of  herbicides  yielded  a  much  smaller 
and  nonsignificant  OR  =  1,3.  Also,  NAS 
noted  that  the  value  of  that  study  was 
Umited  because  most  cancer  cases  were 
diagnosed  on  clinical  or  biochemical 
grounds  and  were  not  confirmed 
histologically.  NAS,  in  its  1996  report, 
noted  that  there  are  few  occupational, 
environmental,  or  veterans'  studies  of 
Uver  cancer,  and  most  of  these  are  small 
in  size  and  were  not  controlled  for  other 
risk  factors.  For  example,  one  small 
occupational  study  of  workers  with 
potential  exposure  to  TCDD  and  4- 
aminobiphenyl  (Collins  J.J.,  Strauss 
M.E.,  Levinskas  G.J..  Connor  P.C,  1993. 
The  mortaUty  experience  of  workers 
exposed  to  2,3,7,8-tetrachlorodibenzo-p- 
dioxin  in  a  trichlorophenal  process 
accident.  Epidemiology  4:7-13)  showed 
a  sUght,  but  not  statistically  significant, 
increased  risk  for  hepatobiliary  cancer; 
Hbwever,  it  did  not  control  for  exposure 
to  4-aminobiphenyl.  A  large  study  of 
herbicide  applicators  in  Finland  (Asp 
S.,  Riihimaki  V.,  Hemberg  S.,  Pukkala 
E.,  1994.  Mortality  and  cancer  morbidity 
in  Finnish  chlorophenoxy  herbicide 
apphcators:  an  18-year  prospective 
follow-up.  American  Journal  of 
Industrial  Medicine  26:243-253)  found 
no  increased  risk  of  hepatobihary 
cancer,  A  study  of  farmers  in  23  states 
(Blair  A.,  Mustafa  D,.  Heineman  E.F.. 
1993.  Cancer  and  other  causes  of  death 
among  male  and  female  farmers  from 
twenty-three  states.  American  Journal  of 
Industrial  Medicine  23:729-742)  found 
no  increase  in  proportionate  cancer 
mortahty  for  liver  cancer.  In  summary, 
most  studies  that  address  hepatobihary 
cancers  suffer  from  methodological 
problems  or  do  not  reflect  an 
association.  Accordingly,  the  Secretary 
has  found  that  the  credible  evidence 
against  an  association  between 
hepatobiliary  cancer  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

NAS  noted  in  its  1993  report  an 
association  between  nasal  cancers  and 
occupational  exposure  to  nickel  and 
chromates.  Exposure  to  wood  dust  is 
also  a  risk  factor  for  nasal  cancers; 
smoking  and  exposure  to  formaldehyde 
may  increase  the  risk  associated  with 
wood  dust.  There  is  also  evidence  that 
leather  workers  have  an  increased  risk 
for  nasal  cancers,  and  that  there  is  an 
association  between  chronic  nasal 
diseases  and  consumption  of  salt- 
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preserved  foods.  Most  studies  showed 
inconclusive  results,  and  often  did  not 
control  for  known  confounding 
variables.  Pharmacokinetic  studies 
indicate  that  dioxin  accumulates  in  the 
nasopharyngeal  areas  of  animals.  Two 
epidemiological  studies  and  one  case- 
control  study  showed  increased  risk 
associated  with  herbicide  exposure; 
however,  two  of  those  studies  were 
statistically  insignificant  and  the  small 
size  of  the  three  studies  limits  their 
value  in  detecting  an  association.  (See 
59  FR  345  for  study  citations.)  One 
study  (Wiklund  K..  1983.  Swedish 
agricultural  workers:  a  group  with  a 
decreased  risk  of  cancer.  Cancer  51:566- 
568)  found  a  decreased  risk  of  nasal 
cancer  in  Swedish  agricultural  workers. 
A  study  of  Vietnam  veterans  (Centers  for 
Disease  Control,  1990.  The  association 
of  selected  cancers  with  service  in  the 
U.S.  miUtary  in  Vietnam.  III.  Hodgkin's 
disease,  nasal  cancer,  nasopharyngeal 
cancer,  and  primary  liver  cancer.  The 
Selected  Cancers  Cooperative  Study 
Group.  Archives  of  Internal  Medicine 
150:2495-2505)  found  no  association  * 
between  nasal/nasopharyngeal  cancers 
and  Vietnam  service.  NAS  noted  in  its 
1996  report  that  the  scientific  evidence 
concerning  an  association  between 
herbicide  exposure  and  nasopharyngeal 
cancer  continues  to  be  too  sparse  to 
make  a  definitive  conclusion  regarding 
the  association  of  nasal/nasopharyngeal 
cancers  with  herbicide  exposure.  An  18- 
year  follow-up  of  Finnish  herbicide 
applicators  (Asp  et  al..  1994)  showed  a 
small,  statistically  insignificant 
increased  risk  and  a  decreased  mortality 
risk  for  cancers  of  the  nasopharynx  and 
larynx.  Moreover,  that  study  presented 
little  data  and  combined  cancers  of  the 
nasopharynx  and  larynx  into  a  single 
category,  which  diminishes  its 
importance  regarding  the  relationship 
between  herbicide  exposure  and 
nasopharyngeal  cancers.  An 
environmental  study  based  on  a  follow- 
up  of  the  Seveso,  Italy,  population 
(Bertazzi  A.,  Pesatori  A.C.,  Consonni  D., 
Tironi  A.,  Landi  M.T.,  Zocchetti  C, 
1993.  Cancer  Incidence  in  a  population 
accidentally  exposed  to  2,3,7,8- 
tetrachlorodibenzo-  para-dioxin . 
Epidemiology  4:398-406)  found  a 
statistically  insignificant  increased  risk 
for  cancer  of  the  nose  and  nasal  cavity 
among  women  in  the  least-contaminated 
area  and  found  no  cases  among  men  in 
the  same  area  (although  1.5  were 
expected)  and  no  cases  in  the  most- 
contaminated  areas.  Accordingly,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
nasal/nasopharyngeal  cancer  and 
herbicide  exposure  outweighs  the 


credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Bone  cancers  were  considered 
together  with  joint  cancers  in  the  1993 
NAS  report.  Because  of  the  rarity  of 
bone  cancers,  most  studies  were  too 
small  to  detect  a  significant  risk.  There 
was  not  a  consistent  finding  of  bone 
cancer  in  exposed  groups;  a  number  of 
studies  showed  no  association,  and  the 
few  studies  that  demonstrated  a  positive 
relationship  were  small  and  had  large 
confidence  intervals.  The  small  size  of 
the  studies  and  the  statistical  limitations 
compromised  their  credibility.  (See  59 
FR  343  for  study  citations.)  NAS  noted 
in  its  1996  report  only  two  new  studies 
that  considered  bone  cancers.  Both 
studies  (Collins  et  al.,  1993  and  Blair  et 
al.,  1993)  foimd  nonsignificant  increases 
in  mortality  rates  due  to  bone  cancers. 
Methodologic  problems  did  not  permit 
NAS  to  reach  a  conclusion  regeu-ding  the 
presence  or  absence  of  an  association 
between  bone  cancers  and  exposure  to 
herbicides.  Accordingly,  the  Secretary 
has  found  that  the  credible  evidence 
against  an  association  between  bone 
cancers  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Female  reproductive  cancers 
reviewed  by  NAS  in  its  1993  report 
included  those  of  the  breast,  ovaries, 
and  uterus  (including  the  cervix  and 
endometriupi).  The  data  related  to 
women  and  herbicide  exposure  were 
extremely  limited  because  few  of  the 
studies  included  women.  Most  of  the 
breast  cancer  studies  showed  no 
association.  Two  studies,  both  of  which 
failed  to  control  for  reproductive 
histories  and  had  methodological 
problems,  showed  a  nonsignificant  risk 
for  breast  cancer.  (See  59  FR  343  for 
study  citations.)  Because  of  the  public 
health  significance  of  breast  cancer, 
NAS,  in  its  1996  report,  considered 
breast  cancer  separately  from  the  other 
reproductive  cancers.  The  data  relating 
exposure  to  herbicides  to  breast  cancer 
are  sparse.  In  its  1996  report,  NAS 
reviewed  four  recently  published 
studies  (Bertazzi  et  al.,  1993;  Blair  et  al., 
1993;  Kogevinas  M.,  Saracci  R.. 
Winkehnan  R.,  Johnson  E.S.,  Bertazzi 
P. A..  Bueno  de  Mesquita  B.H.. 
Kauppinen  T.  Littorin  M.,  Lynge  £., 
Neuberger  M.,  1993.  Cancer  incidence 
and  mortality  in  women  occupationally 
exposed  to  chlorophenoxy  herbicides, 
chlorophenols,  and  dioxins.  Cancer 
Causes  and  Control  4:547-553;  and 
Dalager  M.S.,  Kang  H.K.,  Thomas  T.L., 
1995.  Cancer  mortality  patterns  among 
women  who  served  in  the  mifitary:  The 


Vietnam  experience  Journal  of 
Occupational  and  Environmental 
Medicine  37:298-305)  that  showed  no 
increased  risk  for  breast  cancer.  NAS 
noted  that  it  was  unclear  whether  the 
female  members  of  those  cohorts  had 
substantial  chemical  exposure. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  herbicide  exposure 
and  breast  cancer  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 
In  the  1993  report.  NAS  identified 
only  one  small  case-control  study  which 
found  an  association  with  ovarian 
cancer,  but  the  confidence  intervals 
were  very  large.  See  59  FR  343  for  study 
citation.  The  larger  occupational  and 
farm  worker  studies  generally  showed 
no  increased  risk  for  ovarian  or  uterine 
cancers.  (See,  e.g.,  Ronco  C,  Costa  C, 
Lynge  E..  1992.  Cancer  risk  among 
Danish  and  Italian  farmers.  British 
Journal  of  Industrial  Medicine  49:220- 
225;  and  Saracci  R.,  Kogevinas  M.. 
Bertazzi  P.A..  Bueno  de  Mesquita  B.H., 
Coggon  D.,  Green  L.M.,  Kauppinen  T., 
L'Abbe  K.A.,  Littorin  M.,  Lvnge  E.. 
Mathews  J.D.,  Neuberger  M.,  Osman  J., 
Pearce  N.,  Winkelmann  R.,  1991.  Cancer 
mortality  in  workers  exposed  to 
chlorophenoxy  herbicides  and 
chlorophenols.  Lancet  338:1027-1032.) 
The  1993  NAS  report  identified  three 
studies  (Saracci  et  al.,  1991;  Ronco  et 
al..  1992;  and  Wiklund,  1983)  showing 
no  increased  risk  for  uterine  cancer 
(including  cancers  of  the  cervix  and 
endometrium).  One  study  (Lynge  E., 
1985.  A  follow-up  study  of  cancer 
incidence  among  workers  in 
manufacture  of  phenoxy  herbicides  in 
Denmark.  British  Journal  of  Cancer 
52:259^270)  showed  a  slightly  increased 
risk  for  cervical  cancer  and  no  increased 
risk  for  endometrial  cancer.  In  its  1996 
report,  NAS  reviewed  a  follow-up  study 
of  the  Seveso  population  (Bertazzi  et  al., 
1993)  which  found  no  significant 
increased  risk  of  ovarian  or  uterine 
cancer.  A  study  of  701  women 
occupationally  exposed  to 
chlorophenoxy  herbicides, 
chlorophenols,  and  dioxins  (Kogevinas 
et  al.,  1993)  found  one  death  from  each 
of  the  following  types  of  cancer:  cervical 
(standardized  mortality  rate  (SMR)=80), 
uterine  nonspecified  (SMR=192),  and 
ovarian  (SMR=74).  However,  no 
confidence  intervals  were  cited.  One 
study  (Lynge  E..  1993.  Cancer  in 
phenoxy  herbicide  manufacturing 
workers  in  Denmark,  1947-87 — an 
update.  Cancer  Causes  and  Control 
4:261-272)  found  a  statistically 
significant  increase  in  cervical  cancer 
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among  employees  of  two  Danish 
phenoxv  herbicide  manufacturing 
facihties,  based  on  seven  cases 
(standardized  incidence  rate  |SIR)=3.2, 
CI  1,3-6.6).  A  study  of  farmers  in  23 
states  (Blair  et  al,  1993)  found  no 
mcrease  m  the  proportionate  cancer 
mortality  ratio  (PCMRj  for  cervical 
cancer  in  white  female  farmers,  but 
found  a  significantly  increased  PCMR  in 
nonwhite  female  farmers.  The  Blair 
study  did  not  correlate  the  increased 
PCMR  to  herbicide  exposure  and  NAS 
noted  that  the  increased  mortality  may 
reflect  risks  associated  with  factors 
other  than  herbicide  exposure.  A  study 
of  female  Vietnam  veterans  (Dalager  et 
al.,  1995)  showed  a  nonsignificant 
increased  risk  of  utenne  cancer 
.\lthough  the  studies  cited  in  the  1996 
NAS  report  provide  some  evidence  of  an 
association  between  herbicide  exposure 
and  cervical  cancer,  there  continues  to 
be  a  number  of  significant  studies 
showing  no  association  between 
herbicide  exposure  and  either  ovarian  or 
uterine  cancers  (including  cervical  and 
endometrial  cancers).  Considering  the 
entire  evidence,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  herbicide  exposure 
and  ovarian  and  uterine  cancers 
outweighs  the  credible  evidence  for 
such  an  association,  £uid  he  has 
determined  that  a  positive  association 
does  not  exist. 

NAS  found  in  its  1993  report  that  the 
leather  industry,  asbestos,  cadmium, 
petroleum  products,  analgesics, 
smoking,  and  obesity  are  associated 
writh  renal  cancers.  Studies  of  renal 
cancers  in  relation  to  herbicide 
exposure  have  generally  produced 
inconclusive  results  because  of  failure 
to  adequately  control  for  these 
confounding  factors.  Only  one  study  of 
agricultural  and  forest  workers  showed 
a  significantly  increased  risk  of  death 
from  renal  cancers;  however,  the 
preponderance  of  studies,  including  the 
two  largest,  showed  either  no 
relationship  with  renal  cancers  or 
increased  risk  which  was  not 
significant.  (See  59  FR  343  for  study 
citations.)  In  its  1996  report.  NAS 
reviewed  two  new  studies  (Blair  et  al., 
1993;  and  Visintainer  P.F.,  Barone  M.. 
McGee  H..  Peterson  E.L.,  1995. 
Proportionate  mortality  study  of 
Vietnam-era  veterans  of  Michigan. 
Journal  of  Occupational  and 
Environmental  Medicine  37:423-428) 
that  showed  increased  risk  for  renal 
cancer  that  v\as  not  significant.  A  third 
cohort  study  (Bertazzi  et  al.,  1993) 
demonstrated  no  increased  risk  of  renal 
cancer  in  highly  exposed  individuals. 
One  case-control  study  (Mellengaard  R. , 


Engholm  C.  Mclaughlin  I.K..  Oisen 
J.H..  1994.  Occupational  nsk  factors  for 
renal-cell  carcinoma  m  Denmark. 
Scandinavian  lournai  of  Work. 
Environment,  and  Healtn  20:160-165) 
showed  increased  risk  for  renal  cancer; 
however,  the  results  were  considered 
highly  uncertain  because  of  the  wide 
confidence  liraits.  Accordingly,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
renal  cancer  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

NAS,  in  its  1993  report,  identified  the 
major  risk  factors  for  testicular  caucer  as 
undescended  testis  and  other  factors, 
such  as  genetic  abnormalities, 
infections,  etc.,  which  produce  atrophy 
and  dysfunction.  Occupational  and 
environmental  studies  found  either  no 
association  between  herbicide  exposxire 
and  testicular  cancer,  or  increased  risk 
which  was  not  significant.  (See  59  FR 
343  for  study  citations.)  In  its  1996 
report,  NAS  reviewed  three  new  studies 
(Blair  et  al,  1993;  Bertazzi  et  al.,  1993; 
and  Bullman  T.A.,  Watanabe  K.K..  Kang 
H.K.,  1994.  Risk  of  testicular  cancer 
associated  with  siurogate  measures  of 
Agent  Orange  exposure  among  Vietnam 
veterans  on  the  Agent  Orange  Registry. 
Annals  of  Epidemiology  4:11-16)  that 
produced  results  generally  consistent 
with  the  1993  findings,  i.e..  either  no 
association  with  testicular  cancer,  or 
increased  risk  which  was  not 
significant.  Accordingly,  the  Secretary 
has  found  that  the  credible  evidence 
against  an  association  between  testicular 
cancer  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

NAS,  in  its  1993  report,  found  that  the 
potential  evidence  for  an  association 
between  herbicide  exposure  and 
leukemia  came  from  studies  of  fanners 
and  residents  of  Seveso.  Italy.  When 
fanners  were  stratified  by  suspected 
herbicide  exposure,  the  incidence  of 
leukemia  was  generally  not  elevated, 
and  in  some  cases  elevation  appeared  to 
be  due  to  factors  other  than  herbicide 
exposure.  Those  studies  generally  did 
not  adequately  control  for  other 
significant  confounding  exposures.  The 
suggestive  evidence  of  increased  risk 
concerning  Seveso.  Italy,  was  not 
significant  because  of  the  small  niunber 
of  actual  cases  in  which  leukemia  was 
found.  (See  59  FR  343-44  for  study 
citations.)  In  its  1996  report,  NAS 
reviewed  seven  new  studies  (Kogevinas 
et  al.,  1993;  Asp  et  al.,  1994;  Blair  et  al.. 
1993;  Bertazzi  et  al,  1993;  Visintainer  et 


al.,  1995;  Semenciw  R.M..  Morrison  H.L. 
Morrison  D.,  Mao  Y..  1994.  Leukemia 
mortality  and  farming  in  the  prairie 
provinces  of  Canada.  Canadian  Journal 
of  Public  Health  85:208-211;  and  Dean 
G.,  1994.  Deaths  from  primary  brain 
cancers,  lymphatic  and  haematopoietic 
cancers  in  agricultural  workers  in  the 
Republic  of  Ireland.  Journal  of 
Epidemiology  and  Community  Health 
48:364-368).  Six  of  these  studies 
showed  no  association  between 
herbicide  exposure  and  leukemia  or  a 
nonsignificant  elevated  risk.  Blair  et  al. 
(1993),  a  mortality  study  of  farmers, 
showed  a  significantly  increased  PCMR 
for  leukemia.  The  Blair  study,  however, 
did  not  correlate  the  increased  PCMR  to 
suspected  herbicide  exposiu«  and  did 
not  control  for  other  confounding 
factors.  Accordingly,  the  Secretary  has 
found  that  the  credible  evidence  against 
an  association  between  leukemia  and 
herbicide  exposure  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Infertility  incorporates  two  concepts: 
the  inabihty  to  conceive  and  the 
inability  to  produce  Uve  children."  Most 
studies  do  not  take  into  account  the 
desire  for  children,  contraceptive 
practices,  and  other  factors  influencing 
fertihty.  The  1993  NAS  report  found  no 
occupational  or  environmental  studies 
that  examined  herbicide  exposure  and 
infertiUty,  and  veteran  studies  did  not 
support  an  association  between 
herbicide  exposure  and  infertility.  There 
are  several  components  of  male  fertility, 
including  sperm  parameters  and 
reproductive  hormones.  The  common 
parameters  used  to  evaluate  toxic  effects 
to  sperm  are  number,  motility,  structiu^, 
and  morphology.  NAS  found  in  its  1993 
report  that  many  chemicals  have  been 
implicated  in  interfering  with  motility 
and  sperm  structure.  One  occupational 
study  and  one  study  of  Vietnam 
veterans  found  no  association  with 
decreased  sperm  count.  Another  study 
of  Vietnam  veterans  found  lower  sperm 
concentrations  and  reduced  sperm 
motility,  but  suggested  these  outcomes 
may  be  associated  with  the  Vietnam 
experience  rather  than  exposure  to 
herbicides.  NAS  did  not  cite  any  studies 
concerning  male  reproductive  hormone 
levels  in  its  1993  report.  (See  59  FR  344 
for  study  citations.)  NAS.  in  its  1996 
report,  reviewed  one  occupational  study 
(Egeland  G.M.,  Sweeney  M.H., 
Fingerhut  M.A.,  Wille  K.K..  Schnon 
T.M.,  Halperin  W.E.,  1994.  Total  serum 
testosterone  and  gonadotropins  in 
workers  exposed  to  dioxin.  American 
Journal  of  Epidemiology  139:272-281 
and  Egeland  G.M.,  Sweeney  M.H., 
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Fingerhut  MA.,  Wille  K.K.,  Schnorr 
T.M  ,  Halpenn  WE,  1995,  Reply  to 
letter  to  the  editor.  .American  journal  of 
Epidemiology  141:477-478);  and. 
although  it  suggested  an  association 
between  TCDD  exposure  and  changes  in 
male  reproductive  hormones,  there  were 
a  number  of  methodologic  concerns  that 
did  not  permit  definitive  conclusions  to 
be  drawn  NAS  noted  that  the  hormonal 
changes  were  subtle,  and  it  is  not 
known  whether  they  would  have  any 
implications  for  reproductive  failure. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  abnormal  sperm 
parameters  and  infertility  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association*  and  he 
has  determined  that  a  positive 
association  does  not  exist,  '' 

NAS  found  in  its  1993  report  that  the 
studies  of  cognitive  and 
neuropsychiatric  disorders  were  beset 
by  a  number  of  methodologic  problems, 
including  exposure  measures,  the  wide 
variety  of  "standardized"  test 
instruments  used,  and  the  inabihty  to 
detect  or  correct  for  other  influences  on 
test  results  such  as  emotional  state,  non- 
neurologic  disease,  metabolic 
conditions,  fatigue,  medications,  or  style 
of  the  examiner.  Because  of  their  failure 
to  adequately  control  for  these 
confounding  factors,  those  studies 
lacked  credibility  in  assessing  the 
relationship  of  herbicide  exposure  to 
these  conditions.  The  1996  NAS  report 
reviewed  one  study  (Peper  M..  Klett  M,. 
Frentzel-Beyme  R,,  Heller  W.D.,  1993, 
Neuropsychological  effects  of  chronic 
exposure  to  environmental  dioxins  and 
furans.  Environmental. Research  60:124- 
135)  that  found  multiple 
neuropsychological  changes;  however, 
the  significance  of  these  Endings  is 
uncertain  because  of  the  small  number 
of  subjects,  possible  selection  bias,  the 
lack  of  an  external  control  group,  and 
the  low  estimated  amount  of  exposure. 
Another  reviewed  study  of  a  large 
sample  of  Vietnam  veterans  (Decoufle 
P..  Holmgreen  P.,  Boyle  C,A,,  Stroup 
N,E,.  1992,  Self-reported  health  status  of 
Vietnam  veterans  in  relation  to 
perceived  exposure  to  herbicides  and 
combat  .American  foumal  of 
Epidemiology  135:312-323)  found 
reports  of  psychological  dysfunction 
correlated  with  self-reports  of  combat 
exposure  and  level  of  herbicide 
exposure.  Without  confirmation  of  the 
subject  reports,  the  significance  of  these 
results  is  in  doubt.  Because  of 
methodological  problems  with  the 
preceding  studies  and  two  other 
reviewed  studies  (Zober  A.,  Ott  M.G., 
Messerer  P.,  1994.  Morbidity  follow  up 


study  of  BASF  employees  exposed  to 
2,3,7,8-tetrachlorodibi8nzo-p-dioxin 
(TCDD)  after  a  1953  chemical  reactor 
incident.  Occupational  and 
Environmental  Medicine  51:469—486; 
and  Visintainer  et  al,,  1995),  there 
continues  to  be  no  credible  evidence  for 
an  association  between  herbicide 
exposure  and  cognitive  disorders  or 
neuropsychiatric  effects.  Accordingly, 
the  Secretary  has  determined  that  a 
positive  association  does  not  exist, 

NAS  indicated  in  its  1993  report  that 
it  had  found  no  significant  studies 
available  to  analyze  whether  an 
association  exists  between  herbicide 
exposure  and  motor/coordination 
dysfunction.  NAS,  in  its  1996  report, 
reported  finding  no  new  studies  directly 
addressing  this  topic.  Accordingly,  the 
Secretary  has  found  that  there  is  no 
credible  evidence  for  an  association 
between  motor/coordination 
dysfunction  and  herbicide  exposure, 
and  he  has  determined  that  a  positive 
association  does  not  exist. 

Chronic  peripheral  nervous  system 
disorders  (chronic  peripheral 
neuropathy)  can  be  induced  by  many 
common  medical  and  environmental 
disorders  unrelated  to  herbicide 
exposure,  such  as  alcoholism,  diabetes, 
and  exposure  to  other  toxic  chemicals. 
NAS,  in  its  1993  report,  stated  that 
many  case  reports  suggested  that  acute 
or  subacute  (transient)  peripheral 
neuropathy  can  develop  with  exposure 
to  dioxin,  but  that  the  most  rigorously 
conducted  studies  argued  against  a 
relationship  between  dioxin  or 
herbicides  and  chronic  peripheral 
neuropathy.  NAS's  first  report  stated 
that,  as  a  group,  the  studies  on 
peripheral  neuropathy  suffered  from 
various  methodologic  defects,  such  as 
not  applying  consistent  methods  to 
define  a  comparison  group,  determine 
exposure,  evaluate  clinical  deficits^  use 
standard  definitions  of  peripheral 
neuropathy,  or  eUminate  confounding 
variables.  Occupational  studies  that  did 
not  have  those  methodological  problems 
showed  no  difference  in  the  incidence 
of  peripheral  neuropathy  for  workers 
exposed  to  herbicides  and  workers  not 
so  exposed.  (See  59  FR  343  for  study 
citations,) 

NAS,  in  its  1996  report,  assigned 
acute  and  subacute  peripheral 
neuropathy  to  the  category  labeled 
limited/suggestive  evidence  of  an 
association  with  herbicide  exposure, 
which  it  defined  as  meaning  there  is 
evidence  suggestive  of  an  association 
between  heihicide  exposure  and  a 
particular  health  outcome,  but  that 
evidence  is  limited  because  chance, 
bias,  and  confounding  could  not  be 
ruled  out  with  confidence.  However, 


NAS  continued  to  assign  chronic 
peripheral  neuropathy  to  the  categon' 
labeled  inadequate/insufficient 
evidence  to  determine  whether  an 
association  exists.  Two  case  studies 
(Todd  R.L  .  1962  A  case  of  2.4-0 
intoxication  foumal  of  the  Iowa 
Medical  Society  52  663-664:  and 
Berkley  M.C..  Magee  K  R  .  1963 
Neuropathy  following  exposure  to  a 
dimethylamine  salt  of  2.4-D,  Archives 
of  Internal  Medicine  111:133-134) 
reported  development  of  peripheral 
neuropathies  within  davs  of  exposure  to 
2,4-D  followed  by  gradual  recovery  over 
a  period  of  months.  Studies  of  the 
Seveso.  Italy,  accident  (Boeri  R,,  Bordo 
B.,  Crenna  P  ,  Filippini  G.,  Massetto  M,. 
Zecchini  A.,  1978.  Preliminary'  results  of 
a  neurological  investigation  of  the 
population  exposed  to  TCDD  in  the 
Seveso  region,  Rivista  di  Patologia 
Nervosa  e  Mentale  9:111-128;  Pocchiari 
F..  Silano  \.,  Zampieri  A  .  1979  Human 
health  effects  from  accidental  release  of 
tetrachlorodibenzo-p-dioxin  (TCDD)  at 
Seveso,  Italy.  Annals  of  the  New  York 
Academy  of  Science  320:311-320;  and 
Filippini  G  .  Bordo  B..  Crenna  P.,  1981. 
Relationship  between  clinical  and 
electrophysiological  findings  and 
indicators  of  heavy  exposure  to  2,3,7,8- 
tetrachlorodibenzo-p-dioxin. 
Scandinavian  Journal  of  Work, 
Environment,  and  Health  7:257-262) 
suggested  that  peripheral  nerve 
problems  were  more  prevalent  in  the 
exposed  group.  Filippini  et  al,  (1981) 
demonstrated  that  those  individuals 
with  clinical  signs  of  significant 
exposure  (chloracne  or  elevated  liver 
enzymes)  showed  a  risk  ratio  of  2,8. 
Two  subsequent  follow-up  studies 
(Barbieri  S.,  Pirovano  C,  Sc:arbatoG., 
Tarchini  P.,  Zappa  A  ,  Maranzana  M., 
1988.  Long-term  effects  of  2,3,7.8- 
tetrachlorodibenzo-p-dioxin  on  the 
peripheral  nervous  system.  Clinical  and 
neurophysiological  controlled  study  on 
subjects  with  chloracne  from  the  Seveso 
area  Neuroepidemiology  7:29-37;  and 
Assennato  G  ,  Cervino  D  .  PImmett  E,A., 
Longo  G..  Merlo  F.,  1989  Follow-up  of 
subjects  who  developed  chloracne 
following  TCDD  exposure  at  Seveso. 
American  journal  of  Industrial  Medicine 
16:119-125)  showed  no  increased 
frequency  of  peripheral  neuropathy 
several  years  after  the  accident  among 
the  highly  exposed  group. 
Environmental  studies  and  case  reports 
suggest  that  the  development  of 
peripheral  neuropathy  can  follow  high 
levels  of  exposure  to  herbicides,  and 
that  peripheral  neuropathy  associated 
with  herbicide  exposure  will  manifest 
very  soon  after  exposure,  The  trend  to 
recovery  in  the  individual  cases 
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reported  and  the  negative  findings  of 
many  long-term  follow  up  studies  of 
peripheral  neuropathy  (e.g.,  Zober  et  al., 
1994)  suggest  that,  if  a  neuropathy 
develops,  it  resolves  with  time.  Their 
findings  are  consistent  with  others  who 
found  no  evidence  of  increased 
occurrence  of  chronic  persistent 
peripheral  neuropathy  after  TODD 
exposure.  Although  the  Secretary  has 
found  a  positive  association  between 
herbicide  exposure  and  acute  and 
subacute  peripheral  neuropathy, 
considering  all  of  the  evidence,  he  has 
found  that  the  credible  evidence  against 
an  association  between  chronic  nervous 
system  disorders  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

Metabolic  and  digestive  disorders 
include  diabetes  meUitus,  hepatic 
enz\'me  abnormality,  lipid 
abnormalities,  and  ulcers.  Although 
NAS  found  no  biological  basis  to 
suspect  an  association  between 
herbicide  exposure  and  diabetes  in  its 
1993  report,  abnormal  glucose  tolerance 
tests  were  reported  in  three  studies. 
While  this  suggested  such  an 
association,  the  evidence  was 
inconclusive  and  its  credibiUty  was 
questionable  because  an  abnormal 
glucose  tolerance  test  is  not  an  absolute 
indicator  of  diabetes  and  none  of  the 
studies  allowed  for  the  confounding  role 
of  obesity.  Two  other  studies  found  no 
association,  and  a  niunber  of  studies 
showed  no  increased  death  rates  from 
diabetes.  Two  studies  related  to  hepatic 
enzyme  abnormality  did  not 
demonstraJe  an  association  with  Uver 
disease,  and  confounding  factors 
(alcohol  abuse,  cirrhosis,  hepatitis,  and 
other  toxic  chemicals)  were  not  ruled 
out.  Studies  showing  lipid 
abnormalities  did  not  control  for  the 
confounding  variables  of  obesity  and 
genetic  factors,  and  no  medical 
significance  of  the  modest  and  variable 
increases  was  demonstrated  The  risk  of 
gastric  ulcers  in  exposea  populations 
was  not  sufficiently  studied  to  establish 
an  association  with  herbicide  exposure. 
Onlv  one  studv  indicated  any  increase, 
and  in  that  study  it  was  difficult  to  rule 
out  the  many  factors  (eg  .  alcoholism, 
non-steroidal  anti-inflammatory  drugs, 
and  H.  pvion  infection)  icnown  to  be 
associated  with  ulcers.  (See  59  FR  344- 
45  for  study  citations.)  In  its  1996 
report,  NAS  reviewed  two  studies  of 
workers  at  a  BASF  plant  who  had  been 
potentially  exposed  to  TCDD  and  other 
chemicals  in  a  plant  accident  in  1953 
(Ott  M.G..  Zober  A..  Germann  C,  1994. 
Laboratory  results  for  selected  target 


organs  in  138  individuals 
occupationally  exposed  to  TCDD. 
Chemosphere  29:2423-2437;  and  Zober 
et  al.,  1994)  for  any  relationship 
between  herbicide  exposure  and 
diabetes.  Ott  et  al.  (1994)  showed  a 
marginal  elevation  in  fasting  serum 
glucose  levels,  but  did  not  control  for 
obesity.  Zober  et  al.  (1994) 
demonstrated  no  increase  in  diabetes 
with  chloracne  severity  or  TCDD  levels, 
and  the  study  did  not  control  for 
obesity.  A  third  study,  involving 
employees  of  six  chemical  factories  in 
Germany  (Von  Benner  A.,  Edler  L., 
Mayer  K.,  Zober  A.,  1994.  "Dioxin" 
investigation  program  of  the  chemical 
industry  professional  association. 
Arbeitsmedizin  Sozialmedizin 
Praventivmedizin  29:11-16)  showed  no 
correlation  between  serum  TCDD  levels 
and  blood  glucose  levels.  In  its  1996 
report,  NAS  reviewed  the  same  three 
studies  (Ott  et  al.,  1994;  Zober  et  al., 
1994;  and  Von  Benner  et  al.,  1994)  when 
considering  the  relationship  between 
herbicide  exposure  and  hepatic  enzyme 
abnormalities.  The  noted  increases  in 
abnormal  liver  function  tests  or  the 
frequency  of  chronic  liver  disease  were 
confounded  by  the  lack  of  control  for 
alcohol  abuse.  Zober,  et  al.  (1994)  found 
a  nonsignificant  increase  in  liver  disease 
among  individuals  exposed  to  dioxin, 
and  Von  Benner,  et  al.  (1994)  found  no 
correlation  between  serum  dioxin  levels 
and  abnormalities  in  liver  function  tests. 
One  new  study  was  reviewed  in  the 
1996  NAS  report  concerning  any 
association  between  herbicide  exposing 
and  hpid  abnormalities  (Ott  et  al.,  1994) 
and  showed  no  substantial  differences 
between  the  exposed  and  reference 
groups.  The  only  new  study  reviewed  in 
the  1996  NAS  report  concerning  any 
relationship  between  ulcers  and 
exposure  to  herbicides  (Zober  et  al., 
1994)  showed  no  increases  in  the 
frequency  of  ulcers.  Accordingly,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
metabolic  and  digestive  disorders  and 
herbicide  exposure  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

NAS  found,  in  its  1993  report,  that  the 
available  data  dealt  with  two  categories 
of  immune  system  disorders:  immime 
modulation  and  autoimmunity.  Many 
inunune  parameters  were  studied; 
however,  few  showed  a  relationship  to 
herbicide  exposing.  Most  studies 
addressed  such  a  wide  range  of  immune 
parameters  that  it  was  likely  that  at  least 
some  of  the  positive  results  were  due  to 
chance  alone.  Other  studies  found  no 
relationship  between  inunime  system 


disorders  and  herbicide  exposure.  (See 
59  FR  345  for  study  citations.)  NAS 
noted  in  its  1996  report  that  no  new 
studies  of  heightened  susceptibiUty  to 
infectious  disease  or  new  studies  that 
investigated  the  association  of 
autoimmune  disease  writh  exposure  to 
herbicides  have  been  identified. 
However,  some  new  infonnation  has 
been  published  regarding  the  effects  of 
TCDD  on  immunological  parameters  in 
laboratory  measurements.  The  new 
studies  (Ott  et  al.,  1994;  Von  Benner  et 
al..  1994;  Jansing  P.J.,  Korff  R.,  1994. 
Blood  levels  of  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  and 
gamma-globulins  in  a  follow-up 
investigation  of  employees  with 
chloracne.  Journal  of  Dermatological 
Science  8:91-95;  Svenson  B.G.,  Hallberg 
T,  Nilsson  A.,  Schutz  A.,  Hagmar  L, 
1994.  Parameters  of  immunological 
competence  in  subjects  with  high 
consumption  of  fish  contaminated  with 
persistent  organochlorine  compounds. 
International  Archives  of  Occupational 
and  Environmental  Health  65:351-358; 
Neubert  R.,  Maskow  L.,  Webb  J.,  Jacob- 
Muller  U.,  Nogueira  A.C..  Delgado  1., 
Helge  H.,  Neubert  D..  1993.  Chlorinated 
dibenzo-p-dioxins  and  dibenzofurans 
and  the  human  immune  system.  1. 
Blood  cell  receptors  in  volunteers  with 
moderately  increased  body  burdens. 
Life  Sciences  53:1995-2006;  and 
Neubert  R.,  Maskow  L,,  Delgado  I., 
Helge  H.,  Neubert  D.,  1994.  Chlorinated 
dibenzo-p-dioxins  and  dibenzofurans 
and  the  human  immune  system.  2.  In 
vitro  proliferation  of  lymphocytes  from 
workers  with  quantified  moderately 
increased  body  burdens.  Life  Sciences 
56:421-436)  reviewed  such  a  wide  range 
of  immune  parameters  that  it  is  likely 
that  at  least  some  of  the  abnormal 
laboratory  tests  were  due  to  chance.  In 
addition,  these  studies  failed  to  show  a 
relationship  between  laboratory 
abnormalities  and  development  of 
disease  in  the  populations  studied. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  immune  system 
disorders  and  herbicide  exposure 
outweigh%the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

NAS  noted  in  its  1993  report  that 
most  occupational  studies  concerning 
circulatory  disorders  showed  no 
increased  mortaUty  or  morbidity  after 
herbicide  exposure.  The  studies  of  the 
residents  of  Seveso,  Italy,  showed  some 
increased  risk  of  mortality  in  the  first 
five-year  follow-up;  however,  those 
studies  had  a  niunber  of  technical 
problems:  They  were  not  specific  to 
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circulatory  disease  and  did  not  control 
for  the  confounding  variables  of 
smoking,  diabetes,  and  hypertension. 
Certain  of  the  veteran  studies  suggested 
that  anv  increase  in  heart  disease  may 
be  associated  with  the  Vietnam 
experience  rather  than  herbicide 
exposure,  and  most  of  those  studies  did 
not  ad|ust  for  confounding  variables. 
(See  59  FR  345  for  study  citations.)  NAS 
reviewed  one  study  (Zober  et  al.,  1994) 
in  its  1996  report  that  showed  no 
increase  in  the  frequency  of  heart 
disease.  Another  study  (Von  Benner,  et 
al..  1994)  found  possible  correlations  for 
elevated  systolic  blood  pressure; 
however,  this  relationship  was  difficult 
to  evaluate  because  age  and  body-mass 

inrlov  qlcn  KoH    a  cinntfinQnt  ottacf     An 

analysis  (Wolfe  VV.H.,  Michalek  J.E.. 
Miner  I.C,  Roegner  R,  H..  Grubbs  W.D., 
Lustik  M.B  .  Brockman  A.S.,  Henderson 
S.C    Williams  D  E.,  1992.  The  air  force 
health  study:  An  epidemiologic 
investigation  of  health  effects  in  Air 
Force  personnel  following  exposure  to 
herbicides,  serum  dioxin  analysis  of 
1987  examination  results.  Chemosphere 
25:213-216)  of  the  data  from  an  Air 
Force  study  (Air  Force  Health  Study, 
1991.  An  Epidemiologic  Investigation  of 
Health  Effects  in  Air  Force  Personnel 
Following  Exposure  to  Herbicides. 
Serum  Dioxin  Analysis  of  1987 
Examination  Results.  9  vols.  Brooks 
AFB.  TX:  USAF  School  of  Aerospace 
Medicine)  provides  some  potentially 
significant  evidence  for  an  association 
with  dioxin  exposure,  since  the  results 
were  derived  from  the  first  large-scale 
study  of  dose-response  relationships. 
However,  this  study  did  not  control  for 
the  confounding  factor  of  diabetes. 
There  was  a  significant  increased  risk  of 
essential  hypertension  for  the 
participants  with  a  high-level  of  dioxin 
exposure.  However,  the  reverse  analysis 
of  participants  suffering  from 
hypertension  did  not  show  an 
association  with  dioxin,  suggesting  lack 
of  dose-response  relationships. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  circulatory 
disorders  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

In  its  1993  report,  NAS  examined 
studies  that  covered  a  wide  variety  of 
respiratory  disorders  (e.g.,  chronic 
bronchitis,  asthma,  pleurisy, 
pneumonia,  and  tuberculosis),  other 
than  respiratory  cancers.  Studies  of 
individuals  exposed  in  occupational 
settings  revealed  no  increase  in 
mortahty  from  respiratory  disease. 


Environmental  exposure  studies 
similarly  showed  no  significant 
differences  in  mortality  due  to 
respiratory  disease.  Mortality  studies  of 
Vietnam  veterans  generally  found  no 
increased  risk.  Morbidity  data  were 
generally  difficult  to  evaluate  because  of 
methodological  problems  and  because 
studies  focused  on  symptoms,  lung 
function  tests  and  x-ray  interpretation 
rather  than  disease.  One  occupational 
study  showed  no  excess  morbidity; 
another  occupational  study  found 
increased  symptomatology  of 
respiratory  disease,  but  did  not 
adequately  control  for  the  confounding 
factor  of  age.  (See  59  FR  345  for  study 
citations.)  NAS,  in  its  1996  report, 
re\'iewed  three  new  studies  (Zober  et  al., 
1994;  Garry  V.F..  Kelly  J.T.,  Sprafka 
J.M.,  Edwards  S..  Griffith  J..  1994. 
Survey  of  health  and  use 
characterization  of  pesticide  appliers  in 
Minnesota.  Archives  of  Environmental 
Health  49:337-343;  and  Senthilselvan 
A.,  McDuffie  H.H.,  Dosman  J.A..  1992. 
Association  of  asthma  with  use  of 
pesticides:  results  of  a  cross-sectional 
survey  of  farmers.  American  Review  of 
Respiratory  Diseases  146:884-887).  all" 
of  which  found  no  significant  increase 
in  respiratory  disease  associated  with 
herbicide  exposure.  Accordingly,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
respiratory  disorders  (other  than  certain 
respiratory  cancers)  and  herbicide 
exposiu^  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

NAS,  in  its  1993  report,  assigned  skin 
cancer  to  a  category  labeled  limited/ 
suggestive  evidence  of  no  association 
with  herbicide  exposure.  This  is  defined 
as  meaning  that  several  adequate 
studies,  covering  the  full  range  of  levels 
of  exposure  that  humans  are  known  to 
encounter,  are  mutually  consistent  in 
not  showing  a  positive  association 
between  herbicide  exposiu-e  and  the 
particular  health  outcome  at  any  level  of 
exposure.  There  were  many  credible 
studies  that  showed  no  association  or  a 
negative  association  with  herbicide 
exposure.  (See  Chapter  8  of  NAS's  first 
report.)  The  1996  NAS  report  reviewed 
one  new  study  (Lynge,  1993)  that  did 
find  an  excess  risk  of  skin  cancer. 
However,  another  new  study  (Bertazzi  et 
al.,  1993)  found  no  increased  risk  of 
skin  cancer.  Three  other  new  studies 
(Asp  et  al.,  1994;  Collins  et  al.,  1993; 
and  Bueno  de  Mesquita  H.B..  Doombos 
G.,  Van  der  Kuip  D.A.,  Kogevinas  M., 
Winkelmaim  R.,  1993.  Occupational 
exposiu*  to  phmoxy  herbicides  and 
chlorophenols  and  cancer  mortality  in 


the  Netherlands.  American  journal  of 
hidustrial  Medicine  23:289-300)  were 
too  small  to  have  sufficient  statistical 
power  to  give  definitive  results.  A 
mortality  study  of  farmers  in  23  states 
utihzing  occupational  information  from 
death  certificates  (Blair  et  al..  1993) 
found  an  increased  PCMR  for  skm 
cancer  in  white  male  farmers  The  Blair 
study,  however,  did  not  correlate  the 
increased  PCMR  to  suspected  herbicide 
exposure  and  did  not  control  for  other 
confounding  factors  NAS  felt  that  these 
studies,  while  not  providing  suggestive 
evidence  of  an  association  with 
herbicide  exposure,  undermined  the 
evidence  of  no  association  discussed  in 
its  first  report,  and  thus  warranted 
r^Vt g ri n j n n  cV{r^  cEiicsr  from  the  "limited/ 
suggestive  evidence  of  no  association" 
category  to  the  "inadequate/insufficient 
evidence  to  determine  whether  an 
association  exists"  category.  Based  on 
the  available  evidence,  the  Secretary  has 
found  that  the  credible  evidence  against 
an  association  between  skin  cancer  and 
herbicide  exposure  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

NAS,  in  its  1996  report  (as  it  had  in 
its  1993  report),  also  reviewed  the 
current  literature  with  respect  to 
possible  associations  between  herbicide 
exposure  and  various  reproductive 
effects,  i.e.,  spontaneous  abortion,  spina 
bifida,  bulh  defects  (other  than  spina 
bifida),  neonatal/ infant  deaths  and 
stillbirths,  low  birthweights,  and 
childhood  cancer  in  offspring. 
Compensation  of  a  veteran  or  a  veteran's 
child  for  these  effects  is  beyond  VA's 
authority  (See  title  38,  U,S.C.)  and 
would  require  enabling  legislation. 

NAS,  in  its  1996  report,  assigns  three 
diseases  or  categories  of  diseases  to  a 
category  labeled  limited/suggestive 
evidence  of  no  association  with 
herbicide  expostue,  which  it  defined  in 
the  same  manner  as  in  the  1993  NAS 
report  (see  above).  The  conditions 
include  gastrointestinal  tiunors 
(stomach  cancer,  pancreatic  cancer, 
colon  cancer,  and  rectal  cancer),  bladder 
cancer,  and  brain  tumors.  There  were 
many  credible  studies  (see  the  1996 
NAS  report.  Chapter  7)  concerning  all  of 
these  conditions  that  showed  no 
association  or  a  negative  association 
with  herbicide  exposure.  .Accordingly, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
gastrointestinal  tumors  (stomach  cancer, 
pancreatic  cancer,  colon  cancer,  and 
rectal  cancer),  bladder  cancer,  and  brain 
tumors  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
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which  he  has  not  specifically 
determined  that  a  presumption  of 
service  connection  is  warranted. 

Approved:  July  8, 1996. 

Jessf  Ht  wn, 

Stx-reiury  of  Veterans  Affairs. 

(FR  Doc  96-20197  Filed  8-7-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  154  and  156 
[CGO  93-059] 
RIN2115-AE59 

Facilities  Transferring  Oil  or 
Hazardous  Materials  in  Bulk 

AQEMCY:  Coast  Guard.  EXDT. 
ACnOM:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 

the  regulations  covering  facilities 
transferring  oil  or  hazardous  materials 
in  bulk.  These  revisions  are  intended  to 
update  and  clarify  the  current 
regulations.  The  revisions  should  result 
in  regulations  that  are  more  effective  in 
providing  a  high  level  of  safety  and 
environmental  protection. 
DATES:  This  rule  is  effectivg  on  February 
5.  1997,  The  Director  of  the  Federal 
Register  approves  as  of  February  5,  1997 
the  incorporation  by  reference  of  certain 
publications  listed  m  the  regulations. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW  ,  room  3406, 
Washington.  DC  20593-0001.  between  8 
a.m.  and  3  p.m..  .Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (2021  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander,  John  W. 
Farthing.  Office  of  Compliance,  (202) 
267-0505. 

SUPPUEMENTARY  INFORMATION: 

Regulatory  History 

On  February  23.  1995,  the  Coast 
Guard  published  a  noUce  of  proposed 
rulemaking  (NPRM)  entitled  "Facilities 
Transferring  Oil  or  Hazardous  Materials 
in  Bulk    m  the  Federal  Register  (60  FR 
10044)  The  Coast  Guard  received  28 
letters  commenting  on  the  proposal. 
C^e  public  meeting  was  requested; 
however,  due  to  budgetary  constraints 
and  limitations  imposed  by 
organizational  changes,  none  was  held. 

Background  and  Purpose 

Until  1990.  the  regulations  covering 
the  transfer  of  products  between  vessels 
and  facilities  capable  of  transferring  oil 
or  hazardous  materials  in  bulk  to  or 
from  a  vessel  with  a  capacity  of  250 
barrels  or  more  were  contained  in  two 
different  parts  of  the  Code  of  Federal 
Regulations  [CFR).  Facilities  transferring 
oil  in  bulk  were  covered  by  33  CFR  part 


154,  while  those  transferring  hazardous 
materials  ui  bulk  were  covered  by  33 
CFR  part  126  (Handling  of  Explosives  or 
Other  Dangerous  Cargoes  Within  or 
Contiguous  to  Waterfront  Facilities). 
The  Coast  Guard  consolidated  and 
revised  the  provisions  in  part  154 
(Facihties  Transferring  Oil  or  Hazardous 
Materials  in  Bulk)  in  a  final  rule 
published  on  September  4.  1990  (55  FR 
6252).  Since  that  time,  numerous 
comments  have  been  received  from 
industry  and  Coast  Guard  personnel 
about  problems  arising  from 
implementation  of  part  154.  The  NPRM 
addressed  proposed  changes  to  alleviate 
these  problems. 

These  regulations  have  also  been 
reviewed  under  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  (16 
U.S.C.  1451  et  seq.],  as  amended,  and  its 
implementing  regulations,  15  CFR  Parts 
921, 923, 925,  927,  928,  932  and  933  as 
promidgated  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NCAA).  Among  other  things,  the 
CZMA  requires  that  an  applicant  for  a 
Federal  license  or  permit  to  conduct  any 
activity  "affecting  any  land  or  water  use 
or  natural  resource  of  the  coastal  zone" 
must  provide  to  the  Ucensing  or 
permitting  agency  a  certification  that  the 
proposed  activity  will  comply  with  the 
approved  Coastal  Zone  Management 
Program  of  any  affected  State  (16  U.S.C. 
1456(c)(3)).  The  CZMA  Federal 
consistency  requirements  further 
provide  that  no  Federal  license  or 
permit  may  be  granted  until  the  affected 
State(s)  have  concurred  with  the 
appUcant's  certification,  such 
concurrence  is  presiuned,  or  the 
Secretary  of  Conunerce  has  found  that 
the  activity  either  is  consistent  with  the 
CZMA  or  in  the  interest  of  national 
security  (16  U.S.C.  1456(c)(3)(A)). 

However,  16  U.S.C.  1456(f)  exempts 
from  Federal  consistency 
determinations  any  requirement 
imposed  by  or  estabUshed  pursuant  to 
the  Federal  Water  Pollution  Control  Act 
(FWPCA),  as  amended  (33  U.S.C.  1251 
et  seq.). 

Similarly,  16  U.S.C.  1456(e)(1) 
provides  that  the  CZMA  does  not 
diminish  Federal  or  state  jurisdiction 
over  the  planning,  development,  or 
control  of  water  resources,  submerged 
lands,  or  navigable  waters,  among  other 
things. 

The  regulations  established  in  parts 
154  and  156  of  this  ndemaking  could 
appear  to  implicate  the  CZMA  and  its 
Federal  consistency  requirement  , 

because  they  require  Coast  Guard 
approval  for  bulk  transfers  of  oil  or 
hazardous  materials  between  facility's 
and  vessels,  for  approval  of  a  facility's 
Operations  Manual,  and  for  any 


alternative  procedure  or  equipment 
used  to  comply  with  these  regulations. 
These  activities  appear  to  be  the  type 
that  may  affect  land  or  water  use  or  a 
natiual  resource  of  a  coastal  zone. 

These  requirements  are  intended  to 
protect  the  coastal  enviroiunent.  The 
Coast  Guard  does  not  anticipate  any 
conflict  between  these  regulations  and  a 
State's  coastal  zone  management  plan. 
However,  because  these  regulations  are 
issued  under  the  authority  of  the 
FWPCA,  as  amended  by  the  Water 
Quality  Act  of  1987  (Pub.  L.  100-4,  101 
Stat.  75)  and  the  Oil  Pollution  Act  of 
1990  (Pub.  L.  101-380,  104  Stat.  507  et 
seq.].  the  Coast  Guard  finds  they  are 
exempt  from  CZMA  consistency 
requirements  imder  15  L'.S.C.  1456(f). 

The  FWPCA  requires  the  issuance  of 
regulations  to  prevent  the  discharge  of 
oil  or  hazardous  materials  from  vessels 
and  facilities,  to  require  installation  and 
inspection  of  discharge  removal 
equipment  on  vessels,  and  to  require 
monitoring,  reporting,  and 
recordkeeping  regarding  discharges  of 
oil  or  hajardous  materials  bv  facilities 
(33  U.S.C.  1321(j)(l)  (C)  and'(D),  (j)(6) 
and  (m)(2)). 

The  Coast  Guard  notes  that  the 
existing  part  154  and  156  regulations 
also  cite  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C.  1231)  regarding  ports  and 
waterways  regulations  and  46  U.S.C. 
3715  regarding  lightering;  however, 
those  provisions  do  not  address  the  core 
purpose  of  this  rulemaking,  which  is  to 
regulate  bulk  oil  and  hazardous 
materials  transfers  between  facilities 
and  vessels.  In  contrast,  the  regulations 
being  implemented  today  are 
promulgated  under  the  mandate  of  the 
FWPCA  and  are  consequently  exempt 
from  the  CZMA's  Federal  consistency 
requirements  (16  U.S.C.  1456(f)). 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  28  letters 
commenting  on  the  NPRM  entitled 
"Facilities  Transferring  Oil  or 
Hazardous  Materials  in  Bulk"  published 
in  the  Federal  Register  on  February  23, 
1995  (60  FR  10044),  and  has  considered 
the  comments  in  developing  this  final 
rule. 

Weights  and  Measures 

Coast  Guard  regulatory  practice  is  that 
primary  weights  and  measiu^s  be 
specified  in  metric  units.  Therefore,  this 
rule  specifies  all  weights  and  measures 
in  metric  units  followed  by  English 
equivalents.  The  conversion  of  weights 
and  measures  ensure  that  equipment  or 
procediu-es  complying  vfith  the  English 
values  in  the  NPRM  will  also  comply 
with  the  metric  values  in  this  rule. 
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Therefore,  the  conversions  should  have 
no  impact  on  compliance  with  this  mie 

Applicability 

Four  comments  addressed  the 
proposed  changes  to  §  154.100.  Two  of 
these  comments  requested  that  the 
wording  of  this  section  be  clarified  to 
state  that  these  regulations  do  not  applv 
to  offshore  facilities  regulated  under  the 
Department  of  Interior's  (DOI's) 
Minerals  Management  Service  fMMS) 
regulations  in  33  CFR  250.  Under 
Executive  Order  12777,  jurisdictional 
responsibility  for  offshore  facihties  was 
delegated  to  MMS.  On  February  3,  1994, 
unde^r  the  Memorandum  of 
Understanding  (MOU)  between  DOI,  the 
Environmental  Protection  Agency  (EPA) 
and  the  Department  of  Transportation 
(DOT),  spill  prevention  and  control, 
contingency  planning,  and  equipment 
inspection  activities  associated  with 
offshore  facilities  were  assigned  to  the 
EXDI.  Section  154.100  has  been  revised 
to  clarif\'  that  this  part  does  not  apply 
to  offshore  facilities  operating  under  the 
jurisdiction  of  the  Secretary  of  the  DOI. 

A  new  paragraph  is  added  to  the 
applicability  section  which  specifies  all 
of  the  requirements  that  are  applicable 
to  mobile  transfer  facilities. 

Definitions 

The  definitions  of  "caretaker  status", 
"marine  transfer  area",  and  "onsh(H« 
facility  "  have  been  added,  and  the 
definitions  of  "facility  ",  "offshore 
facility"  and  "transfer"  have  been 
revised. 

The  Coast  Guard  is  adding  a 
definition  of  "caretaker  status"  to  these 
regulations.  "Caretaker  status"  is  used 
to  identify  a  facility  whose  marine 
transfer  equipment  has  been  taken  out 
of  service  Two  comm,ents  discussed  the 
proposed  definition  of  "caretaker 
status"  in  the  NPRM.  One  of  these 
comments  stated  that  existing  state 
requirements  for  decommissioning 
criteria  obviate  the  need  for  a  new 
Federal  definition.  One  of  these 
comments  stated  that  the  Coast  Guard 
should  further  justify  the  need  to  define 
the  term  "caretaker  status".  The  Coa^t 
Guard  does  not  agree  with  these 
comments.  The  revised  regulations 
contain  numerous  references  to  facilities 
that  are  in  a  "caretaker  status".  Without 
clear  definition  of  this  term,  it  would  be 
difficult  for  industn."  to  complv  with 
Coast  Guard  regulations  The  proposed 
definition  has  been  clarified  to  state  that 
it  only  applies  to  those  parts  of  a 
waterfront  facility  subject  to  Coast 
Guard  )urisdiction. 

The  Coast  Guard  is  also  adding  a 
definition  for  "manne  transfer  area"  to 
these  regulations.  This  term  is  used 


several  limes  in  the  existing  and  revised 
regulations  but  has  not  been  previously 
defined  The  new  definition  is  similar  to 
the  one  found  in  other  Coast  Guard 
waterfront  facility  regulations  and  is 
intended  to  delineate  those  areas  of  a 
waterfront  facility  subject  to  Coast 
Guard  jurisdiction. 

Two  comments  addressed  the 
proposed  definition  of  "facility".  One 
comment  requested  that  a  definition  of 
"onshore  facility"  be  added  to  the 
regulations.  The  Coast  Guard  agrees 
with  this  comment  and  is  adding  the 
definition  of  "onshore  facility"  as  foimd 
in  the  Federal  Water  Pollution  Control 
Act  (FWPCA)  [33  U.S.C.  §  1321(a)(10)]. 
The  definition  of  "facility"  has  also 
been  clarified  to  exclude  offshore 
facilities  operating  under  the 
jurisdiction  of  the  Secretary  of  the  DOI. 
Additionally,  the  definition  of  "offshore 
facility"  has  been  revised  to  conform 
with  the  definition  in  the  authorizing 
legislation. 

Eight  comments  addressed  the 
proposed  revision  to  the  definition  of 
"transfer".  One  comment  supported  the 
proposed  definition  as  written.  Seven 
comments  strongly  objected  to  the 
proposed  definition.  The  majority  of  the 
dissenting  comments  stated  that  the 
proposed  definition  would  create  a 
regulatory  conflict  with  the 
requirements  of  33  CFR  156.150  which 
specifies  that  a  transfer  may  not  take 
place  until  the  declaration  of  inspection 
and  all  necessary  inspections  have  been 
completed  by  the  persons  in  charge. 
One  comment  also  requested  that  the 
definition  be  revised  to  indicate  when  a 
transfer  is  considered  complete.  After 
review  of  industry  comments,  the  Coast 
Guard  is  revising  the  definition  of 
"transfer"  to  state  that  a  transfer  begins 
when  the  persons  in  charge  meet  to 
begin  the  process  of  completing  the 
declaration  of  inspection.  This  revised 
definition  recognizes  standard  industry 
practices  and  better  focuses  the  intent  of 
the  regulations  on  those  actions  that 
directly  lead  to  the  flow  of  products. 
The  definition  of  "transfer"  is  also  being 
revised  to  state  that  a  transfer  is 
considered  complete  when  all  the 
connections  for  the  transfer  have  been 
uncoupled  and  secured,  and  when  the 
persons  in  charge  have  completed  the 
declaration  of  inspection  to  specify  the 
date  and  time  the  transfer  was 
completed.  The  rule  contains  an 
amendment  that  is  consistent  with  the 
regulations  in  §  156.150. 

Alternatives 

Three  comments  discussed  the 
proposed  changes  to  §  154.107.  These 
comments  generally  objected  to  the 
extended  time  frame  for  review  of  a 


request  for  alternative  procedures, 
methods  or  equipment  standards, 
suggesting  that  industry  could  be 
subjected  to  hardship  if  a  facility 
operator  had  to  wait  60  days  for  the 
Captain  of  the  Port  (COTT)  to  complete 
the  examination  of  a  request  for  an 
alternative.  After  further  review,  the 
Coast  Guard  is  retaining  the  30  day  time 
period  for  COTPs  to  review  proposed 
alternatives. 

Letter  of  Intent 

One  comment  was  received  on  the 
proposed  changes  to  §  154.110  citing 
that  it  would  be  more  appropriate  to 
change  the  requirement  in  §  154.1035  to 
include  the  requirement  for  the  name  of 
the  facility  owner  in  the  FadUty 
Response  Plan  (FRP).  The  Coast  Guard 
disagrees  with  this  comment.  The  Coast 
Guard  recognizes  that  including  this 
information  may  be  duplicative  of  the 
FRP  requirements;  however,  FRP 
requirements  currently  only  apply  to 
facilities  transferring  oil  and  not  to 
those  facilities  transferring  hazardous 
materials.  As  stated  in  the  preamble  to 
the  NPRM,  this  additional  information 
will  be  of  great  assistance  in 
determining  and  locating  the 
responsible  party  during  a  spill  or  other 
emergency. 

Operations  Manual:  Contents 

Seven  comments  discussed  the 
proposed  changes  to  §  154.310.  The 
majority  of  the  comments  stated  that  the 
proposed  facility  map  requirement  was 
redundant  to  the  information  required 
in  the  FRP.  The  Coast  Guard  recognizes 
that  this  requirement  may  be 
duplicative  for  some  facilities;  however, 
the  FRP  requirements  currently  only 
apply  to  those  facilities  that  transfer  oil, 
not  to  those  facilities  transferring 
hazardous  materials.  Several  of  these 
comments  also  objected  to  the 
requirement  for  a  single  map  of  the 
facility,  drawn  to  scale,  to  be  included 
in  the  Operations  Manual.  The  majority 
of  these  comments  noted  that,  for  large 
facilities,  a  single  map  of  this  type 
would  be  impractical.  The  Coast  Guard 
agrees  with  these  comments  and  is 
revising  the  proposed  requirement  to 
allow  multiple  maps,  plans,  drawings, 
diagrams  or  aerial  photographs  that  are 
considered  acceptable  by  the  COTP  in 
order  to  comply  with  this  requirement. 

Four  comments  addressed  the 
proposal  that  Material  Safety  Data 
Sheets  (MSDS)  be  included  in  the 
Operations  Manual  rather  than  the 
informadon  currently  required  by 
paragraph  154.310(a)(5).  The  majority  of 
comments  supported  the  use  of  the 
MSDS,  but  objected  to  the  requirements 
that  they  be  included  in  the  Operations 
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Manual.  Several  comments  noted  that  as 
large  facilities  routinely  handle  a  high 
volume  of  products,  the  Operations 
Manual  could  mcrease  m  size  by  more 
than  a  thousand  pages  The  Coast  Guard 
agrees  with  these  comments.  Noting  that 
facilities  are  currently  required  to 
maintain  MSDSs  under  subpart  F  of  this 
part,  and  under  other  Federal,  State  or 
local  regulations,  the  Qjast  Guard  is 
retaining  the  cvirrent  product 
information  requirements  in 
§154. 310(a)(5) 

Eight  comments  discussed  the 
proposal  to  add  the  names  and 
telephone  numbers  of  state  and  local 
officials  to  the  list  of  names  and 
addresses  currently  required  under 
paragraph  154.310(a)(7).  The  majority  of 
the  comments  stated  that  the  inclusion 
of  this  information  was  redundant  to  the 
information  required  by  the  FRP  The 
Coast  Guard  recognizes  this  mformation 
may  be  duplicative  for  some  facilities; 
however,  the  Coast  Guard  emphasizes 
the  importance  of  this  mformation  and 
the  necessity  that  it  be  readily  available 
to  transfer  persormel  Several  comments 
requested  that  the  requirement  be 
reworded  to  allow  the  title  and  position 
of  the  appropriate  Federal,  State  and/or 
loc^l  officials'  name  to  be  listed, 
because  of  the  frequency  in  personnel 
changes  The  Coast  Guard  agrees  with 
these  comments  and  has  revised  the 
regulations  to  require  that  the  title  and/ 
or  position  instead  of  the  name  be 
included. 

Two  comments  discussed  the 
proposed  requirement  that  the 
maximum  allowable  working  pressure 
(MAWP)  be  recorded  in  the  Operations 
Manual.  Both  comments  supported  the 
inclusion  of  this  information;  therefore, 
the  proposed  language  is  retained.  An 
editorial  correction  is  also  made  to 
paragraph  1 54.3  lQ(a)(15)  to  correct  the 
reference 

Four  comments  addressed  the 
proposed  extension  of  the  response 
period  from  14  to  45  days  under 
paragraph  154  320(a)(1),  which  amends 
the  Operations  .Manual  after 
examination  by  the  COTP.  All  of  these 
comments  supported  the  extension  of 
the  facility  response  time  in  order  to 
better  identify  anv  inadequacies  found 
by  the  COTP  The  proposed  language  is 
retained.  Also,  an  editorial  correction  is 
made  to  paragraph  154.320(d)  to  correct 
the  reference. 

Operations  Manual:  Procedures  for 

Examination 

The  Coast  Guard  is  revising  its 
procedures  for  reviewing  and  approving 
()perations  Manuals  in  paragraphs     - 
154.300  and  154.325.  Rather  than  issue 
a  Letter  of  Adequacy  each  time  an 


Operations  Manual  is  reviewed  and/or 
amended,  CXDTPs  will  now  examine  the 
manual  to  verify  it  meets  the 
requirements  of  this  chapter  Facility 
operators  will  now  submit  two  copies  of 
their  Operations  Manual,  or  any 
changes,  to  the  COTP  for  review.  If  the 
manual,  as  submitted,  meets  the 
requirements  of  this  chapter,  the  COTP 
will  return  one  copy  to  the  facility 
operator  marked  "Examined  by  the 
Coast  Guard".  This  change  will  alleviate 
some  of  the  paperwork  biuden  on 
COTPs  and  on  the  industry,  and 
conform  the  Operations  Manual 
regulations  in  this  chapter  to  other  U.S. 
Coast  Guard  waterfront  facility 
regulations. 

Hose  Assemblies 

Five  comments  discussed  the 
proposed  changes  to  §  154.500.  One 
comment  supported  the  proposed 
language  as  written.  Another  comment 
stated  that  some  arrangement  must  be 
made  to  ensure  that  vessels  pumping 
ashore  to  the  receiving  facility  do  not 
exceed  the  facility's  MAWP.  The  Coast 
Guard  agrees  with  this  comment,  and  an 
amendment  that  conforms  to  §  156  120 
is  being  included  to  ensure  that  as  part 
of  the  process  of  completing  the 
declaration  of  inspection,  the  persons  in 
charge  shall  ensure  that  the  transfer 
pressure  does  not  exceed  the  facility's 
MAWP.  Two  comments  objected  to  the 
proposed  change,  stating  that  the 
ciurent  requirements  have  become 
industry  standards  and  changing  them 
would  be  counterproductive  to  the 
intent  of  the  proposed  rule.  The  Coast 
Guard  does  not  agree  with  these 
comments.  As  stated  in  the  NPRM,  it  is 
more  reasonable  for  the  MAWP  to  be 
based  on  the  actual  operational  pressure 
of  the  transfer  system,  rather  than  a  pre- 
specified  ntunber.  When  the  MAWP  is 
based  on  the  actual  operational 
pressure,  industry  can  develop  tests  and 
inspection  criteria  based  on  the  needs  of 
the  system,  avoiding  unnecessary 
expense  by  testing  to  a  level  far  higher 
than  that  of  their  systems'  operational 
pressiue. 

Closure  Devices 

Two  comments  agreed  with  the 
proposed  changes  to  §  154.520.  One  of 
these  comments  requested  that  language 
be  included  stating  that  a  gasket  or  other 
suitable  material  be  installed  along  with 
a  closiue  device.  The  Coast  Guard 
agrees  with  this  comment  and  has 
added  language  similar  to  the 
requirement  in  §  156.130  for  closure 
devices. 


Small  Discharge  Containment 

Thirteen  comments  addressed  the 
proposed  changes  to  §  154.530.  All  of 
these  comments  objected  to  adding  the 
proposed  requirement  that  fixed  or 
portable  containment  be  placed  under 
each  hose  connection  during  couphng, 
uncoupling,  and  transfer.  The  majority 
of  the  comments  noted  that  hoses  used 
for  transfer  operations  are  normally 
comprised  of  several  lengths  of  hoses 
flanged  together  with  permanent 
cormections  and  it  would  be  infeasible 
to  provide  containment  under  every 
connection  as  they  are  often  located 
over  water  or  in  a  vertical  alignment 
where  it  is  impossible  to  place 
containment.  Noting  that  paragraph 
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charge  to  ensure  that  all  connections  in 
the  transfer  system  are  leak  free  prior  to 
transfer  and  that  paragraph  156.130 
allows  for  permanently  connected 
flanges,  the  Coast  Guard  has  clarified 
§  154.530  to  state  that  containment  is 
required  under  each  hose  connection 
that  will  be  coupled  or  uncoupled  as 
part  of  the  transfer  operation  during 
coupling,  uncoupling  and  transfer. 

Discharge  Removal 

Ten  comments  discussed  proposed 
changes  to  §  154.540.  All  of  these 
comments  objected  to  the  proposed  1 
hour  time  requirement  for  removal  of 
any  discharge  into  the  containment. 
These  comments  opposed  the  new 
reqmrement  as  too  restrictive  and 
requested  that  the  flexibility  of  the 
existing  language  be  retained.  Noting 
the  requirement  in  paragraph  156.120(n) 
and  that  the  discharge  containment 
should  be  periodically  drained  to 
provide  the  required  capacity,  the  Coast 
Guard  is  revising  the  proposed  language 
to  require  that  any  discharged  product 
by  removed  from  the  containment 
within  1  hour  of  completion  of  the 
transfer. 

The  NPRM  proposed  to  add  a 
peu^graph  to  §  154.545  that  would 
specify  that  equipment  required  to  be 
retained  under  this  section  may  be  used 
in  the  planning  requirements  of  the 
facility  response  plan  required  by 
subpart  F.  No  comments  were  received 
on  this  recommendation  and  the 
proposed  language  is  retained. 

Communications 

Four  comments  discussed  the 
proposed  changes  to  §  154.560.  Two 
comments  agreed  with  the  proposed 
changes.  One  comment  noted  that  labels 
tend  to  wear  off  over  tim.e  or  become 
unreadable  and,  as  an  alternative, 
suggested  that  each  facility  should  be 
allowed  to  maintain  documentation  on 
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the  premises  certifying  that  the 
equipment  in  use  is  intrinsically  safe. 
The  Coast  Guard  agrees  vrtxh  this 
comment  and  has  revised  the  proposed 
language  to  allow  facility  operators  the 
option  of  maintaining  documentation  at 
the  facility,  which  shows  that  the 
equipment  in  use  meets  the 
requirements  of  this  part.  An 
amendment  which  conforms  to 
§  154  740  IS  also  included  m  the 
requirement  to  have  these  rec^ords 
available  for  inspection  Dv  the  COTP. 

Persons  m  Charge:  Designation  and 
Qualification 

Fifteen  comments  disctissed  the 
proposed  changes  to  §  154.710.  Some 
confusion  resulted  from  a  misprint  in 
the  NPRM  that  listed  §  154  -20(aK23l  as 
a  reference  The  correct  reference 
should  have  read  <*  154.310(a)(211, 
which  requires  a  description  of  the 
traimng  program  for  persons  m  charge 
to  be  included  m  the  Operations 
Manual  The  majority  of  the  comments 
obiected  to  a  separate  approval  of  the 
facility's  training  program  bv  the  COTP, 
as  this  could  lead  to  vast  disparity 
among  the  different  COTPs  as  to  what 
training  is  required.  The  majonty  of  the 
comments  also  noted  that  by  examining 
the  Operations  Manual,  the  COTP  is 
already  examining  the  training  program 
since  it  is  desc:ribed  there  in  accordance 
with  §  154.310ia)(21).  The  Coast  Guard 
agrees  with  these  comments  and  is 
removing  the  requirement  for  the  COTP 
to  separately  approve  the  faciUty's 
training  program. 

Seven  comments  addressed  the 
proposal  that  the  person  in  charge  (PIC) 
should  be  in  visual  sight  of  the  transfer 
system  from  the  time  a  hose  connection 
is  completed,  until  the  time  the 
connection  is  broken.  All  of  these 
comments  objected  to  this  requirement 
as  unreasonable  and  impractical. 
Several  of  these  comments  also  noted 
the  requirements  in  paragraphs  156.160 
(a)  and  (c)  where  each  PIC  must  directly 
supervise  certain  critical  operations  and 
must  be  in  the  immediate  vicinity, 
immediately  available  to  the  transfer 
personnel.  Upon  further  review,  the 
Coast  Guard  is  removing  this  proposal. 

The  Coast  Guard  washes  to  clarify  that 
the  requirements  for  designation  and 
qualification  as  a  PIC  in  this  rule  apply 
onlv  to  waterfront  facility  personnel. 
The  requirements  for  designation  and 
qualification  as  a  PiC  on  vessels  are 
contained  in  a  separate  rulemaking 
entitled  "Qualifications  for  Tankermen, 
and  for  Persons  in  Charge  of  Transfers 
of  Dangerous  Liquids  and  Liquefied 
Gases"  (61  FR  17134:  April  4,  1995). 

New  paragraph  (e)  is  oeing  added  to 
§  154.710  to  state  that  training  to  meet 


other  regulatory  requirements  can  be 
used  to  meet  the  requirements  of  this 
section  as  long  as  that  training  addresses 
the  requirements  of  this  section. 

Safety  Requirements 

Twelve  comments  discussed  the 
proposed  changes  to  §  154.735  Two  of 
these  comments  supported  the 
continuation  of  the  hot  work  permit 
program.  Several  comments  supported 
doing  away  with  the  hot  work  pennit, 
but  objected  to  the  responsibility  for  the 
safety  of  all  hot  work  on  vessels  moored 
to  the  faciUty  being  placed  on  the 
facility's  owner  and  operator.  These 
comments  noted  the  difficulty  a  facihty 
would  have  in  providing  oversight  and 
subsequent  liability  concerns.  The  Coast 
Guard  agrees  with  these  comments  and 
has  removed  the  language  concerning 
hot  work  on  vessels,  noting  that  hot 
work  on  tankships  and  taii  barges  is 
already  regulated  under  46  CFR 
35.01-1. 

Three  comments  addressed  the 
proposed  changes  to  §  154.735(s) 
providing  that  tank  cleaning  or  gas 
freeing  operations  conducted  by  the 
faciUty  on  vessels  carrying  oil  residues 
or  mixtures  be  conducted  in  accordance 
with  specified  sections  of  the 
International  Safety  Guide  for  Oil 
Tankers  and  Terminals  (ISGOTT).  The 
provision  to  allow  facihty  owners  or 
operators  to  request  the  COTP  to 
approve,  in  accordance  with  §  154.107, 
alternative  methods  of  compUance 
based  on  sound  industry  practices 
satisfied  these  comments.  One  comment 
stated  that  the  ISGOTT  manual  was 
being  revised  in  the  near  future  and  that 
the  referenced  sections  would  have  to 
be  updated.  The  Coast  Guard  has 
reviewed  the  new  version  of  the 
ISGOTT  manual  and  revised  this  section 
accordingly. 

Seven  comments  addressed  the 
proposed  security  requirements  for 
waterfront  facihties.  All  of  these 
comments  objected  to  the  proposed 
requirements.  These  comments  outlined 
the  existing  procedures  currently  used 
by  facilities  for  controlUng  access  to 
marine  transfer  areas  such  as  fencing, 
gates,  and  video  surveillance.  The 
revised  rule  has  been  reworded  in  a 
manner  similar  to  the  existing  text  to 
allow  facilities  more  flexibiUty  in  their 
security  arrangements  based  on  existing 
procedures  and  local  conditions.  The 
proposed  requirement  that  persormel 
have  facility-issued  identification  cards 
has  been  removed. 

No  comments  were  received  on  the 
proposal  to  prohibit  smoking  at 
waterfront  facihties  except  in 
designated  areas;  therefore,  the 
proposed  language  is  retained. 


Five  comments  discussed  the 
proposal  to  require  that  three-way 
warning  signs,  similar  to  those  required 
under  33  CFR  126.15(o){2)(i),  be 
displayed  on  the  facihty  at  the  point  of 
transfer,  without  obstruction,  at  all 
times,  on  a  fixed  facihty,  and  during 
coupling,  transfer  operations,  and 
uncoupling  on  a  mobile  faciUty.  Two  of 
these  comments  supported  the  proposal 
as  written.  One  comment  requested  that, 
since  the  requirements  for  tank  vessels 
and  tank  baiiges  already  cover  the 
requirements  for  warning  signs  at  the 
point  of  transfer,  the  location  of  the 
warning  signs  should  be  at  each 
shoreside  entrance  to  the  dock  or  berth 
for  fixed  facihties.  The  Coast  Guard 
agrees  with  this  comment  and  has 
revised  the  final  rule  accordingly.  One 
of  these  comments  requested  that 
facihties  with  non-exclusive  use  of  dock 
space  be  allowed  to  use  portable  signs 
posted  only  during  transfer  operations. 
While  the  Coast  Guard  agrees  with  this 
comment,  it  beUeves  this  method  does 
not  need  to  be  a  regulatory  requirement, 
but  rather  an  alternative  that  the  COTP 
can  approve  on  a  case  by  case  basis. 

Records 

Seven  comments  discussed  the 
proposed  changes  to  §  154.740.  The 
majority  of  these  comments  supported 
the  maintaining  of  records  in  a  central 
location.  However,  all  of  the  comments 
objected  to  the  requirement  that  these 
records  be  maintained  in  the  same 
location  as  the  Operations  Manual.  The 
majority  of  thepe  comr>ents  noted  that, 
particularly  at  lar      aci  ities.  there  are 
multiple  copies  ot  the  Operations 
Manual  scattered  throughout  the 
facihty;  however,  requiring  these 
records  at  each  location  would  create  a 
heavy  paperwork  burden  on  the 
industry.  The  majority  of  these 
comments  requested  that  the  facihty  be 
allowed  to  designate  a  centralized 
location  for  these  records,  since  many  of 
them  are  already  computerized.  The 
Coast  Guard  agrees  with  these 
comments  and  has  revised  the  final  rule 
to  allow  facihties  flexibiUty  in 
designating  a  centralized  location  where 
the  records  will  be  kept. 

Conforming  changes  to  certain 
sections  of  33  CFR  part  156  have  been 
made  to  ensure  consistency  with  the 
changes  made  to  part  154. 

Requirements  for  Transfer 

In  33  CFR  156.120  the  definition  of 
"transfer"  has  b^n  revised  to  conform 
to  the  definition  in  §  154.105.  As 
previously  discussed,  other 
amendments  have  been  revised  to 
conform  to  §  156.120(w)(5)  to  ensure 
that  transfer  pressures  do  not  exceed  a 
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facility's  maximum  allowable  working 
pressure  (MAWP).  A  new  paragraph 
(dd)  has  been  added  to  §  156.120  to 
clanfv'  that  welding,  hot  work  and 
smoking  will  not  be  permitted  on 
vessels  during  transfer  operations.  The 
Coast  Guard  recognizes  that  smoking  on 
tank  barges  or  tank  vessels  is  currently 
regulated  under  46  CFR  35.30-5. 
However,  numerous  problems  have 
developed  because  vessel  personnel 
have  been  discovered  smoking  during 
the  bimkering  of  freight  vessels  which 
are  not  currently  covered  under  the 
regulations.  .An  editorial  correction  is 
made  to  §  156.120(f)  to  correct  the 
reference. 

Supervision  by  Person  in  Charge 

Eight  comments  addressed  the 
proposed  changes  to  «)  156.160.  All  of 
these  comments  obiected  to  the 
proposed  requirement  as  impractical 
and  mfeasible  due  to  the  length  of  time 
that  transfers  take,  and  the  need  to 
occasionally  stop  a  transfer  for  weather, 
other  facility  operations,  equipment 
checks,  or  crew  rest  breaks  The  Coast 
Guard  agrees  with  these  comments  and 
has  retained  the  original  text  of  the 
regulations. 

Equipment  Tests  and  Inspections 

Five  comments  addressed  the 
proposed  changes  to  §  156.170.  One 
comment  requested  that,  as  stated  in  the 
preamble,  language  in  the  final  rule 
include  a  provision  stating  that  the  test 
medium  does  not  have  to  be  water.  The 
Coast  Guard  agrees  with  this  comment 
and  has  revised  the  6nal  rule 
accordingly  However,  facility  operators 
are  cautioned  against  using  oil  or 
hazardous  matenal  as  a  test  medium. 
Because  leaks  are  an  expected  result  of 
any  test,  a  discharge  of  oil  or  hazardous 
material  resulting  from  a  test  could  be 
considered  a  willful  discharge.  An 
editorial  correction  is  made  to 
§  156  170(c)(l)(i)  to  correct  the 
reference 

One  comment  requested  that 
components  that  have  been  gas-freed 
and  blanked-off  be  exempted  from  the 
testing  requirements.  This  comment 
stated  that  mdustry  frequently  takes 
some  components  out  of  service  for 
extended  periods  of  time;  therefore, 
these  components  should  not  be 
required  to  be  tested  unless  they  are 
returned  to  service.  The  revisions  to  the 
proposed  text  allow  this  option  as  the 
Coast  Guard  has  removed  the  word 
"active"  from  the  proposed 
§156.170(fl(l)  so  that  facilities  that  are 
not  in  a  caretaker  status  will  be  required 
to  conduct  their  tests  either  annually,  or 
not  less  than  30  days  prior  to  the  first 
transfer  past  the  one  year  inspection 


date.  For  example,  if  a  facility  had 
previously  tested  its  components,  and 
then  had  removed  these  components 
from  service  for  the  previous  15  months, 
this  facility  would  be  required  to  test 
the  components  that  had  been  removed 
from  service  not  less  than  30  days  prior 
to  the  first  transfer  using  the 
components. 

Two  conmients  supported  the 
proposal  to  give  the  COTP  the  authority 
to  approve  alternative  methods  of 
compliance  to  the  testing  requirements 
in  this  section.  Therefore,  the  proposed 
language  is  retained. 

Exemptions 

Editorial  corrections  are  being  made 
to  §  154.108  and  §  156.110  to  reflect  the 
change  in  the  office  title  from  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection  to  the  Chief, 
Marine  Safety  and  Environmental 
Protection.  This  change  is  a  result  of 
recent  Coast  Guard  streamlining 
initiatives. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  matenal  in  §  154.106 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51  The 
material  is  available  as  indicated  in  that 
section. 

Regulatory  Evaluation 

This  is  not  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3]  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  11040;  February  26,  1979).  A  draft 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  has  been  prepared 
and  is  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES.  The  Evaluation  is 
summanzed  as  follows: 

It  is  estimated  that  2,591  fixed  and 
539  mobile  marine  transportation 
related  facilities  will  be  affected  by 
these  regulations.  Many  of  the  revisions 
are  clarifying  changes  that  will  impose 
no  additional  costs  on  facilities 
presently  in  compliance  with  the 
regulations.  For  example,  information 
previously  kept  separately  is  now 
required  to  be  kept  in  the  same  location. 
Since  this  information  is  not  required  to 
be  included  in  the  operations  manual, 
no  additional  cost  is  incurred  for  the 
review  by  the  Coast  Guard  or  the 
facility. 


There  are  some  new  requirements 
associated  with  this  Final  Rule.  These 
requirements  include  the  following:  a 
map  or  maps,  drawings,  or  other 
diagrams  acceptable  to  the  COTP 
showing  the  boundaries  of  the  Coast 
Guards  jurisdiction  (§  154.310(a)(2)); 
additional  requirements  for  mobile 
transfer  facilities  including  sufficient 
fire  extinguishers,  protective  equipment, 
three-way  warning  signs,  electrical 
wiring  and  the  "person  in  charge 
requirements"  (§  154.100(d));  a  more 
extensive  training  and  qualification 
program  for  persons  in  charge 
(§  154.710(c));  and  three-way  warning 
signs  (§  154. 735(v)). 

However,  other  revisions  lessen  the 
burden  on  industry.  Examples  of  the 
reduction  in  burden  are  the  deletion  of 
the  requirement  that  transfer  hoses  have 
a  maximum  allowable  working  pressure 
of  at  least  150  psi  (§  154.500(b))  and 
deletion  of  the  requirement  for  a  facility 
to  obtain  a  hot  work  permit 
(§154.735(1)). 

In  consideration  of  the  additions  and 
deletions  to  part  154  and  156,  it  is 
estimated  that  the  annual  net  cost  to  all 
facilities  would  be  $5,448,235,  when 
capital  costs  are  incurred  over  a  5  year 
period. 

The  overriding  benefit  of  the 
regulations  to  industry  and  the  Coast 
Guard  would  be  the  establishment  of 
rules  that  are  easier  to  understand  and 
that  would  facilitate  and  foster  industry 
compliance,  leading  to  a  higher  level  of 
environmental  protection. 

The  direct  monetary  benefit  of 
increased  protection  would  come  from 
the  reduction  of  spills  resulting  from 
facility  operations.  These  regulations  are 
designed  to  achieve  an  overall  reduction 
of  oil  and  hazardous  materials  spilled 
into  the  water  by  20%.  The  weighted 
average  of  the  aimual  voliune  of  bulk  oil 
and  hazardous  material  spilled  from 
1986  to  1995  from  facilities  was 
4,124,430  gallons.  The  estimated  costs 
of  spill  cleanup,  third  party  damages, 
and  natural  resoiuce  damages  resulting 
from  this  volume  total  $82,488,600.  a 
20%  reduction  vsdll  give  an  annual 
benefit  of  $16,497,720. 

Comparing  the  monetary  benefits  of 
the  provisions  against  the  compliance 
cost  to  industry,  the  annual  benefit  of 
the  regulations  is  estimated  to  be 
$11,049,485 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.]  and  1996 
amendments  (enacted  as  Chapter  8  of 
Titie  5,  U.S.  Code)  the  Coast  Guard  must 
consider  whether  this  rule,  if  adopted, 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
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entities.  "Small  entities  '  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operate<i  and  ar»^  not 
dominant  in  their  fields  and  12) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  majority  of  facilities  are  owned 
by  large  corporations  The  new 
requirements  established  by  this  rule, 
measured  against  the  proposed  relief 
from  other  requirements  currently  in 
effect,  will  result  m  a  negligible  cost 
increase  for  facilities  that  presently 
comply  with  part  1.54. 

Therefore,  uie  Coast  Guard  certifies 
under  5  U  S  C  605(b)  thai  this  rule,  as 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

CoIlsGtion  of  Information 

Under  the  Paperwori^  Reduction  Act 
(44  U.S.C.  3501  et  seq.].  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  bv  its  collection.  Coliection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  rule  contains  new  coUection-of- 
information  requirements  in  the 
following  sections.  *ii  154.310  and 
§  154  560.  The  following  particulars 
apply : 

DOT  .Vo.  21 15. 

OMB  Control  No.:  2115-0078 

Administration:  U.S.  Coast  Guard, 

Title  Changes  to  regulations  covering 
Facilities  Transferring  Oil  or  Hazardous 
Matenals  \n  Bulk 

\'eed  for  Information:  It  is  required 
that  information,  presently  kept 
separately,  now  be  kept  in  a  centralized 
location  However,  little  new 
information  is  required  .Maintaining  all 
records  in  one  location  where  they  are 
readily  accessible  will  encourage  facility 
owners  and  operators  to  be  better 
prepared  and  thereby  fteip  to  prevent 
spills  and  accidents  resulting  from 
improper  procedures. 

Proposed  Use  of  Information:  To 
determine  regulator)  compliance. 

Frequency  of  Response:  On  occasion. 

Burden  Estimate:  22,632  hours  per 
year. 

Respondents:  3.130  operators  of  bulk 
oil  and  hazardous  materials  transfer 
facilities. 

Fonn(s):  Not  applicable 

Average  Burden  Hours  per 
Respondent:  15  8  hours  to  prepare  and 
submit  an  amendment  to  an  existing 
Operations  Manual  and  88  hours  to 
prepare  and  submit  a  new  Operations 
Manual. 


Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  This  final  rule  contains 
information  collection  requirements 
which  have  been  approved  under  OMB 
no.  2115-0078  and  which  expires  on 
July  31.  1996.  The  Coast  Guard  has 
submitted  the  requirements  to  OMB  for 
review  and  renewal  under  section 
3504(h)  of  the  Paperwork  Reduction 
Act. 

The  U.S.  Coast  Guard  will  publish  a 
notice  in  the  Federal  Register  prior  to 
the  effective  date  of  this  final  rule  of 
OMB's  decision  to  approve,  modify  or 
disapprove  the  information  collection 
requirements.  Individuals  and 
organizations  may  submit  comments  on 
the  information  collection  requirements 
by  October  7, 1996,  and  should  direct 
them  to  the  Executive  Secretary,  Marine 
Safety  Council  (address  above)  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  nn  10235,  725  17th  St.  NW., 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  DOT. 

Federalism 

Tlie  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  paragraph 
2.B.2.e(34)(A),  (D),  and  (E)  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation. 

This  rulemaking  will  have  no  direct 
environmental  impact.  This  rulemaking 
will  revise  the  regulations  covering 
facilities  transferring  oil  or  hazardous 
material  in  bulk,  these  revisions  will 
clarify  and  consolidate  the  present 
rules,  as  well  as  adding  a  number  of 
new  operational  requirements.  A 
■'Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
•ADDflESS€S". 

List  of  Subjects 

33  CFR  Part  154 

Fire  prevention.  Hazardous 
substances.  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference 


33  CFR  Part  156 

Hazardous  substances,  Oil  pollution. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFI^  parts  154  and  156  as  follows: 

PART  154— FAClLmeS 
"TRANSFERRING  CHL  OP  HAZARDOUS 
MATERIAL  (N  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Alitharity.  33  U.S.C.  1231, 1321(jKlKC). 
(iKS).  (j)(6)  and  (mM2);  sec.  2.  E.G.  12777,  56 
FR  54757;  49  CFR  1.46.  Subpart  F  is  also 
issued  under  33  U.S.C  2735. 

Subpart  A— Gensrai 

<..  In  §  154.100,  paragraph  (a)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 

f  154.100    Appi>c«bi)tty, 

(a)  This  par.  ii^p.ies  to  each  fadUty 
that  is  capable  of  transferring  oil  or 
hazardous  materials,  in  bulk,  to  or  from 
a  vessel,  where  the  vessel  has  a  total 
capacity,  from  a  combination  of  all  bulk 
products  carried,  of  39.75  cubic  meters 
(250  barrels)  or  more.  This  part  does  not 
apply  to  the  facility  when  it  is  in  a 
caretaker  status.  This  part  does  not 
apply  to  any  offshore  facility  operating 
under  the  jurisdiction  of  the  Secretary  of 
the  Department  of  Interior,  . 

*         *         «         •         * 

(d)  The  following  sections  of  this  part 
apply  to  mobile  facilities: 

(1)  Section  154.105  Definitions. 

(2)  Section  154.107  Alternatives. 

(3)  Section  154.108  Exemptions. 

(4)  Section  154.110  Letter  of  Intent. 

(5)  Section  154.120  FaciUty 
examinations. 

(6)  Section  154.300  Operations 
Manual:  General. 

(7)  Section  154.310  Operations 
Manual:  Contents.  Paragraphs  (a)(2), 
(a)(3),  (a)(5)  through  (a)(7),  (a)(9),  (a)(12). 
(a){14),  (a)(16),  (a)(17)(ii)  through 
(aKl7){iv).  (a)(18).  (a)(20)  through  (23), 
(c)  and  (d). 

(8)  Section  154.320  Operations 
Manual:  Amendment. 

(9)  Section  154.325  Operations 
Manual:  Procedures  for  examination. 

(10)  Section  154.500  Hose  assembUes. 
Paragraphs  (a),  (b),  (c),  (d)(1)  through  (3) 
and  (e)(1)  through  (3). 

(11)  Section  154.520  Closure  devices. 

(12)  Section  154.530  Small  discharge 
containment.  Paragraphs  (aKl)  through 
(3)  and  (d). 

(13)  Section  154.545  Discharge 
contaiiunent  equipment. 

(14)  Section  154.550  Emergency 
shutdown. 
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(15)  Section  154.560 
Communications. 

(16)  Section  154.570  Lighting. 
Paragraphs  (c)  and  (d). 

(17)  Section  154.700  General. 

(18)  Section  154  710  Persons  in 
charge:  Designation  and  qualification. 
Paragraphs  (a)  through  (c),  ld)(lj 
through  (3).  (d)(71  and  (e). 

(19)  Section  154.730  Persons  in 
charge:  Evidence  of  designation. 

(20)  Section  154.735  Safety 
requirements.  Paragraphs  (d).  (f).  (g), 
(j)(l)  through  (2),  m\)  through  (2),  (m). 
(o)  through  (q),  (r)(l)  through  (3),  (s)  and 

(V). 

(21)  Section  154.740  Records. 
Paragraphs  (a)  through  (f)  and  (j). 

(22)  Section  154  750  Compliance  with 
Operations  Manual. 

3.  In  §  154.105.  the  following 
definitions  of  "Caretaker  Status", 
"Marine  Transfer  Area   ,  and  "Onshore 
Facihty"  are  added  in  alphabetical  order 
and  the  definitions  of  "Facility", 
"Offshore  Facility"  and  "Transfer"  are 
revised  to  read  as  follows; 

§154.105    Definitions. 

•  *         t         *         * 

Caretaker  Status  denotes  a  facility 
where  all  piping,  hoses,  loading  arms, 
storage  tanks,  and  related  equipment  in 
the  marine  transfer  area  are  completely 
free  of  oil  or  hazardous  materials,  where 
these  components  have  been  certified  as 
being  gas  free,  where  pipmg,  hoses,  and 
loading  arms  terminating  near  any  t)ody 
of  water  have  been  blanked,  and  where 
the  facilitv  operator  has  notified  the 
COTP  that  the  facility  will  be  in 
caretaker  status. 

•  •         •         •         • 

Facility  means  either  an  onshore  or 
offshore  facility,  except  for  an  offshore 
facility  operating  under  the  jurisdiction 
of  the  Secretary  of  the  Department  of 
Interior,  and  includes,  but  is  not  limited 
to,  structure,  equipment,  and 
appurtenances  thereto,  used  or  capable 
of  being  used  to  transfer  oil  or 
hazardous  materials  to  or  &x»m  a  vessel 
or  public  vessel.  Also  included  are 
facihties  that  tank  clean  or  strip  and  any 
fioatmg  structure  that  is  used  to  support 
an  integral  part  of  the  facility's 
operation  .^  facility  includes  federal, 
state,  municipal,  and  private  facihties. 

•  •         •         *        * 

Marine  transfer  area  means  that  part 
of  a  waterfront  facility  handhng  oil  or 
hazardous  materials  in  bulk  between  the 
vessel,  or  where  the  vessel  moors,  and 
the  first  manifold  or  shutoff  valve  on  the 
pipeline  encountered  after  the  pipeline 
enters  the  secondary  containment 
around  the  bulk  storage  tank  require 
under  40  CFR  112.7  inland  of  the 


terminal  manifold  or  loading  arm.  or,  in 
the  absence  of  secondary  containment, 
to  the  valve  or  manifold  adjacent  to  the 
bulk  storage  tank,  including  the  entire 
pier  or  wharf  to  which  a  vessel 
transferring  oil  or  hazardous  materials  is 
moored. 

***** 

» 
Offishore  facility  means  any  facility  of 

any  kind  located  in,  on.  or  under,  any 
of  the  navigable  waters  of  the  United 
States,  and  any  faciUty  of  any  kind 
which  is  subject  to  the  jurisdiction  of 
the  United  States  and  is  located  in.  on, 
or  under  any  other  waters,  other  than  a 
vessel  or  a  pubUc  vessel. 
***** 

Onshore  facility  means  any  facility 
(including,  but  not  liiuiieu  iu,  motor 
vehicles  and  rolling  stock)  of  any  kind 
located  in,  on,  or  under  any  land  within 
the  United  States  other  than  submerged 
land.  .    * 

*        *        •        •        • 

Trajis/er  means  any  movement  of  oil 
or  hazardous  material  to,  from,  or 
within  a  vessel  by  means  of  pumping, 
gravitation,  or  displacement.  A  transfer 
is  considered  to  begin  when  the  person 
in  charge  on  the  transfemng  vessel  or 
facility  and  the  person  in  charge  on  the 
receiving  fadUty  or  vessel  first  meet  to 
begin  completing  the  declaration  of 
inspection  as  required  by  §  156  1 50  of 
this  chapter.  A  transfer  is  considered  to 
be  complete  when  all  the  connections 
for  the  transfer  have  been  uncoupled 
and  secured  with  blanks  or  other 
closure  devices  and  both  of  the  persons 
in  charge  have  completed  the 
declaration  of  inspection  to  include  the 
date  and  time  the  transfer  was  complete. 
***** 

4.  In  §  154.106.  paragraphs  (a)  and  (b) 
and  the  entries  for  "National  Fire 
Protection  Association  (NFPA)"  and 
"Oil  Companies  International  Marine 
Forum  (OCIMF)"  are  revised  to  read  as 
follows: 

§  154.106    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  that  specified  in 
paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  notice  of  change  in 
the  Federal  Register  and  make  the 
material  available  to  the  public.  All 
approved  material  is  on  file  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Su^et  NW.,  suite  700, 
Washington,  DC  and  at  the  U.S.  Coast 
Guard,  Office  of  the  Compliance  (&- 
MOC).  Room  1116,  2100  Second  Street 
SW..  Washington,  DC  20593-0001.  and 


is  available  bom  the  sources  indicated 
in  paragraph  (b)  of  this  section, 
(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 
«         *        •         •         • 

National  Fire  Protection  Association 
(MFPA),  1  Batterymarch  Park, 
Quincy,  MA  02269-9101 

NFPA  51B,  Standard  for  Fire 

Prevention  in  Use  of  Cutting  and 
Welding  Processes,  1994 154.735 

*         »         «         »         * 

Oil  Companies  Intomational  Marine 
For\mi  (OCIMF),  96  Victoria  Street, 
15th  Floor.  London  SWlE  SfW, 
England 

International  Safety  Guide  for  Oil 
Tankers  and  Terminals,  Section 
6.10.  Fourth  Ed.,  1996 154.810 

International  Safety  Guide  for  Oil 
Tankers  and  Terminals,  Sections 
9.1,  9.2,  9.3  and  9.5,  Fourth  Ed., 
1996 154.735 

5.  Section  154.107  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§154.107    Alternative. 

***** 

(b)  The  COTP  takes  final  approval  or 
disapproval  action  on  the  request, 
submitted  in  accordance  with  paragraph 
(a)  of  this  section,  in  writing  within  30 
days  of  receipt  of  the  request. 

6.  Section  154.108  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (d)  to  read  as  follows: 

§154.108    Exemptions. 

(a)  The  Chief,  Marine  Safety  and 
Environmental  Protection,  acting  for  the 
Commandant,  grants  an  exemption  or 
partial  exemption  from  compliance  with 
any  requirement  in  this  part  if: 
***** 

(d)  An  exemption  is  granted  or  denied 
in  writing.  The  decision  of  the  Chief, 
Marine  Safety  and  Environmental 
Protection  is  a  final  agency  action. 

7.  In  §  154.110,  paragraph  {b)(l)  is 
revised  to  read  as  follows: 

§154.110    Letter  of  Intent. 

•  *  •  *  • 

(b)*  *  * 

(1)  The  names,  addresses,  and 
telephone  numbers  of  the  facility 
operator  and  the  faciUty  owner; 


Subpart  B — Operations  Manual 

8.  In  §  154.300,  paragraphs  (a) 
introductory  text,  (c).  (e)  and  (f)  are 
revised  to  read  as  follows  (the  note 
following  paragraph  (b)  is  unchanged): 

§  154.300    Operations  Manual;  General. 

(a)  The  facility  operator  of  each 
facility  to  which  this  part  applies  shall 
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submit,  with  the  letter  of  intent,  two 
copies  of  an  Operations  Manual  that: 

•  »  *  •  * 

(c)  The  COTP  shall  examine  the 
Operations  Manual  when  submitted, 
after  anv  substantial  amendment,  and  as 
otherwise  required  by  the  COTP 

•  •         *         •         * 

(e)  If  the  manual  meets  the 

requirements  of  this  part  and  part  156 
of  this  chapter,  the  COTT'  will  return 
one  copy  of  the  manual  marked 
"Examined  by  the  Coast  Guard"  as 
descnbed  in  §  154  325 

(f)  The  facility  operator  shall  ensure 
that  a  sufficient  nuniber  of  copies  of  the 
examined  Operations  Manual,  including 
a  sufficient  number  of  the  translations 
required  bv  paragraph  (a)(3)  of  this 
section,  are  readilv  available  for  each 
facility  person  m  charge  while 
conducting  a  transfer  operation. 
***** 

9.  In  §  154.310.  paragraphs  (a)(2), 
(a)(7),  (a)(15),  (a)(16)  and  (a)(22)  are 
revised  and  paragraph  (a)(23)  is  added 

to  read  as  follows: 

§154.310    Operations  manual:  Contents. 

(a)*   •   • 

(2)  A  physical  description  of  the 
facility  including  a  plan  and/or  plans, 
maps,  drawings,  aenal  photographs  nr 
diagrams,  showing  the  boundaries  oi  the 
facility  subject  to  Coast  Guard 
jurisdiction,  mooring  areas,  transfer 
locations,  control  stations,  wharfs,  the 
extent  and  scope  of  the  piping  subject 
to  the  tests  required  by  §  156, 170(c)(4)  of 
this  chapter,  and  the  locations  of  safety 
equipment.  For  mobile  facilities,  a 
physical  description  of  the  facility; 

*  •         •         •         • 

(7)  The  name  and  telephone  number 
of  the  qualified  individual  identified 
under  §  154.1026  of  this  part  and  the 
title  and/or  position  and  telephone 
number  of  the  Coast  Guard,  State,  local, 
and  other  personnel  who  may  be  called 
by  the  employees  of  the  facility  in  an 
emergency; 
»         »         «         »        * 

(15)  Quantity,  type,  location,  and 
instructions  for  use  of  fire  extinguishing 
equipment  required  by  §  154.735(d)  of 
this  part; 

(16)  The  maximum  allowable  working 
pressure  (MAWP)  of  each  loading  arm, 
transfer  pipe  system,  and  hose  assembly 
required  to  be  tested  by  §  156.170  of  this 
chapter,  including  the  maximum  relief 
valve  setting  (or  maximum  system 
pressure  when  relief  valves  are  not 
provided)  for  each  transfer  system; 
***** 

(22)  Statements  explaining  that  each 
hazardous  materials  transfer  hose  is 
marked  ■with  either  the  name  of  each 


product  which  may  be  transferred 
through  the  hose  or  with  letters. 
numt)ers.  symbols,  color  codes  or  other 
system  acceptable  to  the  COTP 
representing  all  such  products  and  the 
location  in  the  Operations  Manual 
where  a  chart  or  list  of  symbols  utiUzed 
is  located  and  a  list  of  the  compatible 
products  which  may  be  transferred 
through  the  hose  can  be  found  for 
consultation  before  each  transfer;  and 
(23)  For  fadUties  that  conduct  tank 
cleaning  or  stripping  operations,  a 
description  of  their  procedures. 
***** 

10.  In  §  154.320,  paragraphs  (a)(1)  and 
(d)  are  revised  to  read  as  follows: 

§154  320    Operations  manual; 
Amendment. 

(a)  *   *   * 

(1)  The  COTP  will  notify  the  facility 
operator  in  writing  of  any  inadequacies 
in  the  Operations  Manual.  The  facility 
operator  may  submit  written 
information,  views,  and  arguments 
regarding  the  inadequacies  identified, 
and  proposals  for  amending  the  Manual, 
within  45  days  from  the  date  of  the 
COTP  notice.  After  considering  all 
relevant  material  presented,  the  COTP 
shall  notify  the  facility  operator  of  any 
amendment  required  or  adopted,  or  the 
COTP  shall  rescind  the  notice.  The 
amendment  becomes  effective  60  days 
after  the  facility  operator  receives  the 
notice,  unless  the  faciUty  operator 
petitions  the  Commandant  to  review  the 
COTP's  notice,  in  which  case  its 
effective  date  is  delayed  pending  a 
decision  by  the  Commandant.  Petitions 
to  the  Commandant  must  be  submitted 
in  writing  via  the  COTP  who  issued  the 
requirement  to  amend  the  Operations 
Manual. 
«         •         •         *        • 

(d)  Amendments  to  persormel  and 
telephone  number  lists  required  by 
§  154.310(a)(7)  of  this  part  do  not 
require  examination  by  the  COTP,  but 
the  COTP  must  be  advised  of  such , 
amendments  as  they  occur. 

11.  Section  154.325  is  revised  to  read 
as  follows: 

§154.325    Operations  Manual  Proceoures 
for  examination 

(a)  The  operator  of  a  facility  shall 
submit  two  copies  of  the  Operations 
Manual  to  the  Captain  of  the  Port  of  the 
zone  in  which  the  facility  is  located. 

(b)  Not  less  than  60  days  prior  to  any 
transfer  operation,  the  operator  of  a  new 
facility  shall  submit,  with  the  letter  of 
intent,  two  copies  of  the  Operations 
Manual  to  the  Captain  of  the  Port  of  the 
zone  in  which  the  faciUty  is  located. 

(c)  After  a  facility  is  removed  fix)m 
caretaker  status,  not  less  than  30  days 


prior  to  any  transfer  operation  the 
operator  of  that  facility  shall  submit  two 
copies  of  the  Operations  Manual  to  the 
COTP  of  the  zone  in  which  the  facility 
is  located  unless  the  manual  has  been 
previously  examined  and  no  changes 
have  been  made  since  the  examination. 

(d)  If  the  COTP  finds  that  the 
Operations  Manual  meets  the 
requirements  of  this  part  and  part  156 
of  this  chapter,  the  COTP  will  return 
one  copy  of  the  manual  to  the  operator 
marked  "Examined  by  th& Coast 
Guard". 

(e)  If  the  COTP  finds  that  the 
Operations  Manual  does  not  meet  the 
requirements  of  this  part  and/or  part 
156  of  this  chapter,  the  COTP  will 
return  the  manuals  with  an  explanation 
of  why  it  does  not  meet  the 
requirements  of  this  chapter. 

(f)  No  person  may  use  any  Operations 
Manual  for  transfer  operations  as 
required  by  this  chapter  unless  the 
Opierations  Manual  has  been  examined 
by  the  COTP. 

(g)  The  Operations  Manual  is  voided 
if  the  facility  operator — 

(1)  Amends  the  Operations  Manual 
without  following  the  procedures  in 
§154.320  of  this  part; 

(2)  Fails  to  amend  the  Operations 
Manual  when  required  by  the  COTP;  or 

(3)  Notifies  the  COTP  in  writing  that 
the  faciUty  will  be  placed  in  caretaker 
status. 

Subpart  C — Equipment  Requirements 

12.  In  ^  154,500,  paragraphs  (aj  and 
fb)  are  re\-ised  to  read  as  follows: 

§154.500     Hose  assembles. 

•  •         •         •         • 

(a)  The  minimum  design  burst 
pressure  for  each  hose  assembly  must  be 
at  least  four  times  the  simi  of  the 
pressure  of  the  relief  valve  setting  (or 
four  times  the  maximum  pump  pressure 
when  no  relief  valve  is  installed)  plus 
the  static  head  pressure  of  the  transfer 
system,  at  the  point  where  the  hose  is 
installed. 

(b)  The  maximum  allowable  working 
pressure  (MAWP)  for  each  hose 
assembly  must  be  more  than  the  sum  of 
the  pressure  of  the  reUef  valve  setting 
(or  die  maximum  pump  pressure  when 
no  rehef  valve  is  installed)  plus  the 
static  head  pressure  of  the  transfer 
system,  at  the  point  where  the  hose  is 
installed. 

•  •        *        •        • 

13.  Section  154.520  is  revised  to  read 
as  follows: 

§154.520    Closure  devices. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  facility  to  which 
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this  part  applies  must  have  enough 
butterfly  valves,  wafer-type  resilient 
seated  valves,  blank  flanges,  or  other 
means  acceptable  to  the  COTP  to  blank 
off  the  ends  of  each  hose  or  loading  arm 
that  is  not  connected  for  the  transfer  of 
oil  or  hazardous  material.  Such  hoses 
and,  or  loading  amis  must  be  blanked  off 
during  the  transfer  of  oil  or  hazardous 
material.  A  suitable  material  in  the 
joints  and  couplings  shall  be  installed 
on  each  end  of  the  hose  assembly  or 
loading  arm  no^jeing  used  for  transfer 
to  ensure  a  leak^ee  seal. 

fb)  A  new.  unused  hose,  and  a  hose 
that  has  been  cleaned  and  is  gas  free,  is 
exempt  from  the  requirements  of 
paragraph  (a)  of  this  section. 

14.  In  §  154.530.  paragraph  (a)  is 
revised  and  paragraph  (e)  is  added  to 
read  as  follows 

§154.530    Smalt  discharge  containment 

(a)  Except  as  provided  in  paragraphs 
(c).  (d),  and  (e)  of  this  sec;tion.  each 
facility  to  which  this  part  applies  must 
have  fixed  catchments,  curbing,  or  other 
fixed  means  to  contain  oil  or  hazardous 
material  discharged  in  at  least — 

(1)  Each  hose  handUng  and  loading 
arm  area  (that  area  on  the  facility  that 
is  within  the  area  traversed  by  the  free 
end  of  the  hose  or  loading  arm  when 
moved  from  its  normal  stowed  or  idle 
position  into  a  position  for  connection); 

(2)  Each  hose  connection  manifold 
area;  and 

(3)  Under  each  hose  connection  that 
will  be  coupled  or  uncoupled  as  part  of 
the  transfer  operation  during  coupling, 
uncoupling,  and  transfer. 

*  *         *         «         * 

(e)  Fixed  or  portable  containment  may 
be  used  to  meet  the  requirements  of 
paragraph  (a)(3)  of  this  section. 

15.  Section  154.540  is  revised  to  read 
as  follows: 

§  154.540     Discharge  removal. 

Each  iacility  to  which  this  part 
applies  must  have  a  means  to  safely 
remove  discharged  oil  or  hazardous 
material,  within  one  hour  of  completion 
of  the  transfer,  from  the  containment 
required  by  §  154.530  of  this  part 
without  discharging  the  oil  or  hazardous 
material  into  the  water. 

16.  In  §  154.545,  paragraph  (e)  is 
added  to  read  as  follows: 

§  154.545    Discharge  containment 
equipment 

*  •         •         *         * 

(e)  Equipment  and  procedures 
maintained  to  satisfy  the  provisions  of 
this  chapter  may  be  utilized  in  the 
planning  requirements  of  subpart  F  of 
this  part. 

17.  In  §154.560,  paragraph  (e)  is 
revised  to  read  as  follows: 


§154  560     Communications. 

*  •  ,  *         ft 

(e)  Portable  radio  devices  used  to 
comply  with  paragraph  (a)  of  this 
section  during  the  transfer  of  flammable 
or  combustible  liquids  must  be  marked 
as  intrinsically  safe  by  the  manufacturer 
of  the  device  and  certified  as 
intrinsically  safe  by  a  national  testing 
laboratory  or  other  certification 
organization  approved  by  the 
Commandant  as  defined  in  46  CFR 
111.105-11.  As  an  alternative  to  the 
marking  requirement,  facility  operators 
may  maintain  documentation  at  the 
facility  certifying  that  the  portable  radio 
devices  in  use  at  the  facility  are  in 
compliance  with  this  section.  Subpart 
D — Facility  Operations. 

18.  In  §  154.710,  paragraphs  (b),  (c), 
(d)  introductory  text,  (d)(7)  and  (d)(8) 
are  revised  and  paragraph  (e)  is  added 
to  read  as  follows: 

§  154.710    Persons  In  charge  Designation 
and  qualification. 

*  *         *         ft         ft 

(b)  The  person  has  had  at  least  48 
hours  of  experience  in  transfer 
operations  at  a  facility  in  operations  to 
which  this  part  applies.  The  person  also 
has  enough  experience  at  the  facility  for 
which  quahfication  is  desired  to  enable 
the  facility  operator  to  determine  that 
the  person's  experience  is  adequate; 

(c)  The  person  has  completed  a 
training  and  qualification  program 
established  by  the  facility  operator  and 
described  in  the  Operations  Manual  in 
accordance  with  §  154.310(a)(21),  that 
provides  the  person  with  the  knowledge 
and  training  necessary  to  properly 
operate  the  transfer  equipment  at  the 
facility,  perform  the  duties  described  in 
paragraph  (d)  of  this  section,  follow  the 
procediu^es  required  by  this  part,  and 
fulfill  the  duties  required  of  a  person  in 
charge  dvuing  an  emergency,  except  that 
the  COTP  may  approve  alternative 
experience  and  training  requirements 
for  new  facilities;  and 

(d)  The  facility  operator  must  certify 
that  each  person  in  charge  has  the 
knowledge  of,  and  skills  necessary  to — 

*  •        •        •        • 

(7)  Follow  local  discharge  reporting 
procedures;  and 

(8)  Cany  out  the  facility's  response 
plan  for  discharge  reporting  and 
containment. 

(e)  Training  conducted  to  comply 
with  the  hazard  communication 
programs  required  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  of  the  Department  of  Labor 
(DOL)  (29  CFR  1910.1200)  or  the 
Environmental  Protection  Agency  (EPA) 
(40  CFR  311.1).  or  to  meet  the 
requirements  of  subpart  F  of  this  part 


may  be  used  to  satisfy  the  requirements 
in  paragraphs  (c)  and  (d)  of  this  section, 
as  long  as  the  training  addresses  the 
requirements  in  paragraphs  (c)  and  (d) 
of  this  section. 

19.  In  §  154.735.  the  mtroductory  text, 
paragraphs  (1)  and  (s)  through  (t)  are 
revised  and  paragraphs  (u)  through  (v) 
are  added  to  read  as  follows: 

§154.735    Safety  requirements. 

Each  operator  of  a  facility  to  which 
this  part  applies  shall  ensure  that  the 
following  safety  requirements  are  met  at 
the  facility: 
***** 

(1)  All  welding  or  hot  work  conducted 
on  or  at  the  facility  is  the  responsibility 
of  the  facihtv  operator.  The  COTP  may 
require  that  the  operator  of  the  facility 
notify  the  COTP  before  any  welding  or 
hot  work  operations  are  conducted.  Any 
welding  or  hot  work  operations 
conducted  on  or  at  the  facility  must  be 
conducted  in  accordance  with  NFPA 
51B.  The  facility  operator  shall  ensure 
that  the  following  additional  conditions 
or  criteria  are  met: 

(1)  Welding  or  hot  work  is  prohibited 
during  gas  freeing  operations,  within 
30.5  meters  (100  feet)  of  bulk  cargo 
operations  involving  flammable  or 
combustible  materials,  within  30.5 
meters  (100  feet)  of  fueling  operations, 
or  within  30.5  meters  (100  feet)  of 
explosives  or  15.25  meters  (50  feet)  of 
other  hazardous  materials. 

(2)  If  the  welding  or  hot  work  is  on 
the  boundary  of  a  compartment  (i.e., 
bulkhead,  wall  or  deck)  an  additional 
fire  watch  shall  be  stationed  in  the 
adjoining  compartment. 

(3)  Personnel  on  fire  watch  shall  have 
no  other  duties  except  to  watch  for  the 
presence  of  fire  and  to  prevent  the 
development  of  hazardous  conditions. 

(4)  Flammable  vapors,  liquids  or 
solids  must  first  be  completely  removed 
from  any  container,  pipe  or  transfer  line 
subject  to  welding  or  hot  work. 

(5)  Tanks  used  for  storage  of 
flammable  or  combustible  substances 
must  be  tested  and  certified  gas  free 
prior  to  starting  hot  work. 

(6)  Proper  safety  precautions  in 
relation  to  purging,  inserting,  or  venting 
shall  be  followed  for  hot  work  on 
containers; 

(7)  All  local  laws  and  ordinances  shall 
be  observed; 

(8)  In  case  of  fire  or  other  hazard,  all 
cutting,  welding  or  other  hot  work 
equipment  shall  be  completely  secured. 
•        •        •        *        • 

(s)  Tank  cleaning  or  gas  freeing 
operations  conducted  by  the  facility  on 
vessels  carrying  oil  residues  or  mixtures 
shall  be  conducted  in  accordance  with 
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sections  9.1.  9.2,  9.3,  and  9.5  of  the 
OOMF  Litemational  Safety  Guide  for 
Oil  Tankers  and  Terminals  (ISGOTT). 
except  that — 

(1)  Prohibitions  in  ISGOTT  against  the 
use  of  recirculated  wash  water  do  not 
apply  if  the  wash  water  is  first 
processed  to  remove  product  residues; 

(2)  The  provision  in  ISGOTT  section 

9.2.10  concerning  flushing  the  bottom  of 
tanks  after  every  discharge  of  leaded 
gasoline  does  not  apply; 

(3)  The  provision  in  ISGOTT  section 

9.2.11  concerning  that  removal  of 
sludge,  scale,  and  sediment  does  not 
apply  if  personnel  use  breathing 
apparatus  which  protect  them  frijm  the 
tank  atmosphere;  and 

(4)  Upon  the  request  of  the  facility 
owner  or  operator  in  accordance  with 
§  154.107,  the  COTP  may  approve  the 
use  of  alternative  standards  to  ISGOTT 
if  the  COTP  determines  that  the 
alternative  standards  provide  an  equal 
level  of  protection  to  the  ISGOTT 
standards. 

(t)  Guards  are  stationed,  or  equivalent 
controls  acceptable  to  the  COTP  are 
used  to  detect  fires,  report  emergency 
conditions,  and  ensure  that  access  to  the 
marine  transfer  area  is  limited  to — 

(1)  Personnel  who  work  at  the  faciUty 
including  persons  assigned  for  transfer 
operations,  vessel  personnel,  and 
delivery  and  service  persoimel  in  the 
course  of  their  business; 

(2)  Coast  Guard  personnel; 

(3)  Other  Federal,  State,  or  local 
governmental  officials;  and 

(4)  Other  persons  authorized  by  the 
operator. 

(u)  Smoking  shall  be  prohibited  at  the 
facility  except  that  facility  owners  or 
operators  may  authorize  smoking  in 
designated  areas  if — 

(1)  Smoking  areas  are  designated  in 
accordance  with  local  ordinances  and 
regulations; 

(2)  Signs  are  conspicuously  posted 
marking  such  authorized  smoking  areas; 
and 

(3)  "No  Smoking"  signs  are 
conspicuously  posted  elsewhere  on  the 
facihty. 

(v)  Warning  signs  shall  be  displayed 
on  the  faciUty  at  each  shoreside  entry  to 
the  dock  or  berth,  without  obstruction, 
at  all  times  for  fixed  facilities  and  for 
mobile  faciUties  during  coupling, 
transfer  operation,  and  uncoupling.  The 
warning  signs  shall  conform  to  46  CFR 
151.45-2{e)(l)  or  46  CFR  153.955. 

20.  In  §  154.740,  the  introductory  text 
and  paragraph  (b)  are  revised  and 
paragraph  (j)  is  added  to  read  as  follows: 


§154.740    Records. 

Each  facility  operator  shall  maintain 
at  the  facility  and  make  available  for 
examination  by  the  COTP: 

*        «        »        «        • 

(b)  The  name  of  each  person 
designated  as  a  person  in  charge  of 
transfer  operations  at  the  facility  and 
certification  that  each  person  in  charge 
has  completed  the  training  requirements 
of  §154.710  of  this  part; 
«        •        *        •        * 

(j)  If  they  are  not  marked  as  such, 
documentation  that  the  portable  radio 
devices  in  use  at  the  facility  under 
§  154.560  of  this  part  are  intrinsically 
safe. 

PART  156—0'-.  AND  HiZ^RDOUS 
MATERIAL  TRANSFER  OPERATIONS 

21.  The  authority  citation  for  part  156 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l)  (C) 
and  (D);  46  U.S.C.  3715;  E.O.  12777,  56  FR 
54757,  3  CFR,  1991  Comp.,  p.  351,  49  CFR 
1.46.  Section  156.1 20(bb)  is  issued  under  the 
authority  of  section  4110,  Pub.  L.  101-380, 
104  Stat.  515. 

Subpart  A— Oil  and  Hazardous 
Materials  Transfer  Operations 

22.  Section  156.110  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (d)  to  read  as  follows: 

§156.110    Exemptions. 

(a)  The  Chief,  Marine  Safety  and 
Environmental  Protection,  acting  for  the 
Commandant,  may  grant  an  exemption 
or  partial  exemption  from  compUance 
with  any  requirement  in  this  part,  and 
the  District  Commander  may  grant  an 
exemption  or  partial  exemption  from 
comphance  with  any  operating 
condition  or  requirement  in  subpart  C  of 
this  part,  if: 
***** 

(d)  An  exemption  is  granted  or  denied 
in  wrriting.  The  decision  of  the  Chief, 
Marine  Safety  and  Environmental 
Protection  is  a  final  agency  action. 

23.  hi  §  156.120,  the  introductory  text 
and  paragraphs  (f)  and  (w)(5)  are  revised 
and  paragraphs  (cc)  and  (dd)  are  added 
to  read  as  follows: 

§156.120     Requirerrtenis  tor  uatiSTer 
A  transfer  is  considered  to  begin 
when  the  person  in  charge  on  the 
transferring  vessel  or  facility  and  the 
person  in  cluu^e  on  the  receiving 
facility  or  vessel  first  meet  to  begin 
completing  the  declaration  of 
inspection,  as  required  by  §  156.150  of 
this  part.  No  person  shall  conduct  an  oil 
or  hazardous  material  transfer  operation 
unless: 


(0  The  end  of  each  hose  and  loading 
arm  that  is  not  connected  for  the 
transfer  of  oil  or  hazardous  material  is 
blanked  off  using  the  closure  devices 
required  by  §§  154.520  and  155.805  of 
this  chapter; 
***** 

(w)»  *  • 

(5)  Details  of  the  transferring  and 
receiving  systems  including  procedures 
to  ensure  that  the  transfer  pressure  does 
not  exceed  the  maximum  allowable 
working  pressure  (MAWP)  for  each  hose 
assembly,  loading  arm  and/or  transfer 
pipe  system; 
•        *        •        *        • 

(cc)  Smoking  is  not  permitted  in  the 
facilities  marine  transfer  area  except  in 
designated  smoking  areas. 

(dd)  Welding,  hot  work  operations 
and  smoking  are  prohibited  on  vessels 
during  the  transfer  of  flammable  or 
combustible  materials,  except  that 
smoking  may  be  permitted  in 
accommodation  areas  designated  by  the 
master. 

24.  In  §  156.150,  paragraphs  (c)(3)  and 
(c)(5)  are  revised  and  paragraph  (c)(6)  is 
added  to  read  as  follows: 

§  1 56. 1 50    Declaration  ot  inspection. 

***** 

(c)*  •  • 

(3)  The  date  and  time  the  transfer 
operation  is  started; 

***** 

(5)  A  space  for  the  date,  time  of 
signing,  signature,  and  title  of  each 
person  in  charge  during  transfer 
operations  on  the  transferring  vessel  or 
facihty  and  a  space  for  the  date,  time  of 
signing,  signature,  and  title  of  each 
person  in  charge  during  transfer 
operations  on  Sie  receiving  facility  or 
vessel  certifjdng  that  all  tests  and 
inspections  have  been  completed  and 
that  they  are  both  ready  to  begin 
transferring  product;  and 

(6)  The  date  and  time  the  transfer 
operation  is  completed. 
***** 

25.  In  §  156.170,  paragraphs  (c)(l)(i), 
(c)(l)(iv)  and  (f)(1)  are  revised, 
paragraph  (f)(2)  is  revised  and 
redesignated  as  (f)(3)  and  paragraphs 
(f)(2)  and  (h)  are  added  to  read  as 
follows: 

§  156.170    Equipment  tests  and 
Inspections. 

***** 

(c)  *  •  • 

(D*  *  ' 

(i)  Have  no  unrepaired  loose  covers, 
kinks,  bulges,  soft  spots  or  any  other 
defect  which  would  permit  the 
discharge  of  oil  or  hazardous  material 
through  the  hose  material,  and  no 
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gouges,  cuts  or  slashes  that  penetrate  the 
first  layer  of  hose  reinforcement  as 
defined  in  §156.120(1). 

***** 

(iv)  Hoses  not  meeting  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section  may  be  acceptable  after  a 
static  liquid  pressure  test  is  successfully 
completed  in  the  presence  of  the  COTP. 
The  test  medium  is  not  required  to  be 
vvdter. 
***** 

(fl*   *   * 


(1)  For  facilities,  annually  or  not  less 
than  30  days  prior  to  the  first  transfer 
conducted  past  one  year  &t)m  the  date 
of  the  last  tests  and  inspections; . 

(2)  For  a  facility  in  caretaker  status, 
not  less  them  30  days  prior  to  the  first 
transfer  after  the  facility  is  removed 
bom  caretaker  status;  and 

(3)  For  vessels,  annually  or  as  part  of 
the  biennial  and  mid-period 
inspections. 


(h)  Upon  the  request  of  the  owner  or 
operator,  the  COTP  may  approve 
alternative  methods  of  compliance  to 
the  testing  requirements  of  paragraph  (c) 
of  this  section  if  the  COTP  determines 
that  the  alternative  methods  provide  an 
equal  level  of  protection. 

Dated:  July  30. 1996. 
J.C.Card, 

U.S.  Coast  Guard,  Chief,  Marine  Safety  and 

Environmental  Protection. 

(PR  Doc.  96-20020  Filed  8-7-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[Federal  Acquisition  Circular  90-41] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Summary  presentation  of  final 
and  interim  rules. 

SUMMARY:  This  document  serves  to 
introduce  and  relate  together  the  interim 
and  final  rule  documents  which  follow 
and  which  comprise  Federal 
Acquisition  Circular  (FAC)  90-41.  The 
QvUian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulations 
Council  have  agreed  to  issue  FAC  90- 
41  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  changes 
in  the  following  subject  areas.  A 
companion  dociunent,  the  Small 


Kern 


I... 
II.. 
Ul. 
IV 
V  . 


Subject 


Entities  Compliance  Guide,  follows  this 
FAC  and  may  be  located  on  the  Internet 
at  http://www  gsa.gov/far/compliance. 


Information  Technology  Management  Reform  Act  of  1996  ... 
Compiiance  with  Immigration  and  Nationality  Act  Provisions 

Federal  Acquisition  and  Community  RIght-to-Know 

Restriciions  on  Certain  Foreign  Purchases 

Legal  Proceedings  Costs 


FAR  case 


96-319 
96-320 
95-305 
95-303 
93-010 


Analyst 


O'Neill. 
DeStefano. 

DeStetano. 

O'Such, 

Olson. 


DATES:  For  effective  dates  and  comment 
dates,  see  individual  documents  which 
appear  elsewhere  in  this  separate  part. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
analyst  whose  name  appears  in  relation 
to  each  F.^R  case  or  subject  area.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC,  20405  (202)  501-4755. 
Please  cite  FAC  90-41  and  FAR  case 
niimber(s), 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Cu-cular  90-41  amends  the 
FAR  as  specified  below: 

CASE  SUMMARIES 

For  the  actual  revisions  and/or 
amendments  to  these. FAR  cases,  refer  to 
the  specific  item  niunber  and  subject  set 
forth  in  the  dociunents  following  these 

item  summaries. 

Item  I — Information  Technology 
Management  Reform  Act  of  1996  (FAR 
Case  96-319) 

This  interim  rule  implements  the 
Information  Technology  Management 
Reform  Act  (ITMRA)  of  1996  (Division 
E  of  Public  Law  104-106).  ITMRA  seeks 
to  improve  Federal  information 
management  and  to  faciUtate  acquisition 
of  state-of-the-art  information 
technology  that  is  critical  for  improving 
the  efficiency  and  effectiveness  of 
Government  operations.  Under  ITMRA, 
each  executive  agency  is  authorized  to 
acquire  information  technology, 
including  entering  into  contracts  that 
provide  for  multi-agency  acquisitions  of 
information  technology  in  accordance 
with  guidance  issued  by  the  Office  of 


Management  and  Budget.  This  interim 
rule  also  contains  certain  poHcies  and 
procedures  fit)m  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR).  The  changes  to  the 
FAR  include  (1)  addition  of  a  definition 
of  "information  technology"  at  2.101; 
(2)  relocation  of  the  definition  of  "major 
system"  fi-om'S4.001  to  2.101;  (3) 
addition  of  a  new  Subpart  8.9,  Financial 
Management  Systems  Software  (FMSS) 
Mandatory  Multiple  Award  Schedule 
(MAS)  Contracts  Program;  (4)  revision  of 
Part  39,  Acquisition  of  Information 
Technology;  (5)  addition  of  a  new  clause 
at  52.239-1,  Privacy  or  Security 
Safeguards;  and  (6)  various  conforming 
amendments  in  other  parts  of  the  FAR. 

Item  n — Compliance  with  Immigration 
and  Nationality  Act  Provisions  (FAR 
Case  96-320) 

This  interim  rule  amends  FAR  9.406 
to  implement  Executive  Order  12989  of 
February  13,  1996,  Economy  and 
Efficiency  in  Government  Procxuement 
Through  CompUance  with  Certain 
Immigration  and  Nationality  Act 
Provisions.  The  Executive  Order 
provides  that  a  contractor  may  be 
debarred  upon  a  determination  by  the 
Attorney  General  that  the  contractor  is 
not  in  comphance  with  the  employment 
provisions  of  the  Inunigration  and 
Nationahty  Act. 

Item  m — Federal  Acquisition  and 
Community  Right-to-Know  (FAR  Case 
95-305) 

The  interim  rule  published  in  FAC 
90-34  is  revised  and  finalized.  The  rule 


implements  Executive  Order  12969, 
Federal  Acquisition  and  Community 
Right-to-Know,  which  requires  that 
Government  contractors  report  in  a 
public  manner  on  toxic  chemicals 
released  into  the  environment.  The  final 
rule  differs  from  the  interim  rule  in  that 
it  amends  FAR  Subpart  23.9,  the 
provision  at  52.223-13.  and  the  clause 
at  52.223-14  to  clarify  that  (1)  an  offeror 
must  submit  a  Certification  of  Toxic 
Chemical  Release  Reporting  regarding 
only  those  facilities  that  it  owns  or 
operates,  and  (2)  a  contractor  must  file 
a  Toxic  Chemical  Release  Inventory 
Form  with  the  En\'ironmental  Protection 
Agency  only  for  its  faciUties  that  are 
subject  to  the  reporting  requirements  of 
the  Emergency  Plaiuiing  and 
Community  Right-to-Know  Act  of  1986. 

Item  IV — Restrictions  on  Certain 
Foreign  Purchases  (FAR  Case  95-303) 

This  final  rule  amends  FAR  Subpart 
25.7  and  the  clause  at  52.225-11  to  (1) 
implement  Executive  Order  12959, 
Prohibiting  Certain  Transactions  with 
Respect  to  Iran,  and  (2)  reflect  the 
regulations  of  the  Department  of  the 
Treasury,  Office  of  Foreign  Assets 
Control  (31  CFR  Chapter  V).  Iran  and 
Libya  are  added  to  the  list  of  sources 
fi-om  which  procurement  is  restricted; 
Vietnam,  Cambodia,  and  South  Africa 
are  removed  from  the  list. 

Item  V — Legal  Proceedings  Costs  (F.\R 
Case  93-010) 

This  final  rule  amends  FAR  31.205- 
47  to  make  the  costs  of  pre-  or  post- 
award  protests  unallowable.  An 
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exception  to  this  requirement  is  made 
for  costs  incurred  to  defend  agamst  a 
protest,  II  the  costs  an-  mcun-ed 
pursuant  to  a  written  request  troni  the 
contracting  officer. 

Dated  .\uBust  2,  1996. 
Edward  C.  I.oeb, 
Director,  Federal  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

August  8.  1996;  Number  90-4: 

Federal  Acquisition  Circular  (FAC) 
90—41  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Adnimistrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

FAR  case  96-320  is  effective  August 
8,  1996  TAP.  cases  93-010,  95-303,  and 
95-305  are  effective  October  7,  1996. 
Far  Case  96-319  is  effective  August  8, 
1996.  and  applies  to  all  information 
technology  solicitations  issued  on  or 
after  August  8,  1996. 

Dated;  July  29.  1996. 
Eleanor  R.  Specter, 
Director,  Defense  Procurement. 

Dated:  July  23, 1996. 
Edward  C.  Loeb, 

Acting  Deputy  Associate  Administrator. 
Office  of  Acquisition  Policy,  General  Services 
Administration. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administration. 
[FR  Doc.  96-20186  Filed  8-7-96;  8:45  amj 

BtLUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2.  5,  7,  8,  9,  12.  15,  16. 
17,  19,  22.  32,  33,  34,  37,  38.  39.  45,  46. 
51,52,  and  53 

[FAC  90-41.  FAR  Case  96-319,  Item  0 

RIN  9000-AHXX 

Federal  Acquisition  Regulation: 
Information  Technology  Management 
Reform  Act  of  1996  (ITMRA) 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 


Acquisition  Regulations  Council  havp 
agreed  to  an  interim  rule  amending  the 
Federal  .Acquisition  Regulation  iF.^R)  to 
provide  for  a  simplified,  clear,  ana 
understandable  process  for  acquiring 
information  teciinology  (ITi  that 
addresses  the  management  of  risk  This 
inteam  aile  implements  the  iniormation 
Technology  Management  Reform  Act 
(ITMRA),  Division  E  of  Pubhc  Law  104- 
10b  dated  Febniarv  10,  •1996  The 
inter.m  rule  also  mcorporatP'>  the 
recommendations  of  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  Transition 
Committee,  relocating  those  provisions 
of  the  HRMR,  which  were 
recommended  for  retention,  in  the  FAR. 
This  regulators  action  was  not  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  B  mator  rule  under  5  U.S,C,  804, 
DATES:  Effective  Date:  August  8,  1996. 

Applicability:  This  regulation  applies 
to  all  IT  solicitations  issued  on  or  after 
August  8. 1996.  The  General  Services 
Board  of  Contract  Appeals  (GSBCA)  will 
not  accept  any  protest  received  on  or 
after  August  8.  1996. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
October  7, 1996  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets. 
NW,  Room  4035,  Attn:  Ms.  Beverly 
Fayson,  Washington,  DC  20405. 

Please  cite  FAC  90-41.  FAR  case  96- 
319  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501^755. 
Please  cite  FAC  90-^1 ,  FAR  case  96- 
319. 

SUPPLEMENTaRV  INFORMAT'ON: 

A.  Background 

Federal  information  systems  are 
critical  to  every  American.  The 
efficiency  and  effectiveness  of  the 
Federal  Government  is  dependent  upon 
the  effective  use  of  information.  The 
Information  Technology  Memagement 
Reform  Act  (ITMRA)  of  1996  seeks  to 
improve  Federal  information 
management  and  to  faciUtate  Federal 
Government  acquisition  of  state-of-the- 
art  IT  that  is  critical  for  improving  the 
efficiency  and  effectiveness  of  Federal 
Government  operations. 


Under  ITMRA,  each  executive  agency 
is  authorized  to  acquire  IT.  including 
entering  into  contracts  that  provide  for 
multi-agency  acquisitions  of  FT  in 
accordance  with  guidance  issued  by 
OMB.  The  Chief  Infbnuation  OfiBoK 
(QO)  of  each  ag«icy  is  respooaible  fcM- 
the  IT  programs  of  (he  agSDcy.  The 
Director  of  OMP  :^  -^Nponsible  for 
improving  the  aujuibiiiotu  use,  and 
disposal  of  n  by  the  Federal 
Government.  The  developmeat  and  use 
of  best  practices  in  the  acquisition  of  IT 
will  be  encouraged  Additionally,  the 
Director  will  monitor  the  eSectivenesa 
of.  and  compliance  with,  directives 
issued  imder  ITMRA.  The  Director  will 
also  coordinate  the  development  and 
review  of  poUcy  by  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  with  the  Office  of  Federal 
Procurement  Policy. 

In  Ught  of  the  passage  of  ITMRA,  and 
the  recognition  by  the  CIO  Council  that 
a  new  regulatory  framework  is  necessary 
to  effect  the  tenor  and  tenets  of  the 
ITN^RA,  the  FIRMR  Transition 
Committee  reviewed  the  FIRMR  (41  CFR 
Chapter  201)  and  made 
recommendations  as  to  provisions  of  the 
FIRMR  that  should  be  included  in  the 
FAR.  The  language  resulting  from  those 
recommendations  is  included  in  this 
interim  rule. 

This  interim  rule  implements  ITMRA, 
the  recommendations  of  the  FIRMR 
Transition  Committee,  and  the  goals  of 
transforming  acquisition  of  IT  into  a 
results-oriented  procurement  system 
which  ensures  responsibihty  and 
accountabihty  of  Federal  agencies  in  the 
use  of  IT  in  support  of  agency  missions. 

Section  5202  of  ITMRA  encourages 
agency  heads  to  use  modular 
contracting  or  incremental  acquisition 
when  acquiring  a  major  information 
technology  system.  A  proposed  rule 
giving  guidance  to  contracting  officers 
on  use  of  this  technique  will  be 
developed  after  publication  of  this 
interim  rule.  Regulation  drafters  will 
work  closely  with  industry  and 
contracting  agencies  to  ensure  that  the 
proposed  rule  provides  guidance  to 
agencies  using  this  technique. 

B.  Regulatory  Flexibility  Act 

This  rule  is  expected  to  have  a 
significant  beneficial  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.. 
because  the  rule  simplifies  and 
streamlines  procedures  for  the 
acquisition  of  information  technology. 
An  Initial  Regulatory  Flexihihty 
Analysis  (KFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
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Admmistratioii.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C  601.  et  seq.  (FAR  Case 
96-319).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501 ,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  imder 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  .Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  .National  .Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exjst  to  promulgate  this  interim 
rule  without  prior  opportimity  for 
pubUc  conunent.  This  action  is 
necessary  because  the  ITMRA,  passed 
February  10,  1996,  should  be  effective 
by  August  8.  1996,  Regulations  should 
be  in  effect  by  that  date.  However, 
pursuant  to  Public  Law  98-577  and  FAR 
1.501,  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  2,  5,  7, 
8,  9,  12.  15,  16,  17,19,22,32,33,34, 
37,  38.  39,  45,  46,  51,  52  and  53 

Government  procurement. 

Dated:  August  2. 1996. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CF*R  Parts  2,  5,  7,  8.  9, 
12,  15,  16,  17, 19,  22,  32,  33,  34,  37,  38, 
39.  45,  46,  51.  52,  and  53  are  amended 
as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
Parts  2,  5,  7,  8,  9. 12. 15,  16,  17,  19,  22. 
32,  33,  34,  37,  38,  39,  45,  46,  51,  52  and 
53  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.101  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions  for  "Information 
technology"  cuid  "Major  system"  to  read 
as  follows: 


2.101    Definitions. 

*         *         *         *         # 

Information  technology  means  any 
equipment,  or  interconnected  system(s) 
or  subsystem(s)  of  equipment,  that  is 
used  in  the  automatic  acquisition, 
storage,  manipulation,  management, 
movement,  control,  display,  switching, 
interchange,  transmission,  or  reception 
of  data  or  information  by  the  agency. 

(a)  For  purposes  of  this  definition, 
equipment  is  used  by  an  agency  if  the 
equipment  is  used  by  the  agency 
directly  or  is  used  by  a  contractor  under 
a  contract  with  the  agency  which — 

(1)  Requires  the  use  of  such 
equipment:  or 

(2)  Requires  the  use.  to  a  significant 
extent,  of  such  equipment  in  the 
performance  of  a  service  or  the 
furnishing  of  a  product. 

(b)  The  term  information  technology 
includes  computers,  ancillary 
equipment,  software,  firmware  and 
similar  procedures,  services  (including 
support  services),  and  related  resources. 

(c)  The  term  information  technology 
does  not  include  any  equipment  that  is 
acquired  by  a  contractor  incidental  to  a 
contract. 

Major  system  means  that  combination 
of  elements  that  will  function  together 
to  produce  the  capabiUties  required  to 
fiilfiU  a  mission  need.  The  elements 
may  include  hardware,  equipment, 
software,  or  any  combination  thereof, 
but  exclude  construction  or  other 
improvements  to  real  property.  A 
system  shall  be  considered  a  major 
system  if — 

(a)  The  Department  of  Defense  is 
responsible  for  the  system  and  the  total 
expenditures  for  research,  development, 
test,  and  evaluation  for  the  system  are 
estimated  to  be  more  than  $75,000,000 
(based  on  fiscal  year  1980  constant 
dollars)  or  the  eventual  total 
expenditure  for  the  acquisition  exceeds 
$300,000,000  (based  on  fiscal  year  1980 
constant  dollars); 

(b)  A  civilian  agency  is  responsible  for 
the  system  and  total  expenditures  for 
the  system  are  estimated  to  exceed 
$750,000  (based  on  fiscal  year  1980 
constant  dollars)  or  the  dollar  threshold 
for  a  "major  system"  established  by  the 
agency  pursuant  to  Office  of 
Management  and  Budget  Circular  A- 
109,  entitled  "Major  System 
Acquisitions,"  whichever  is  greater;  or 

(c)  The  system  is  designated  a  "major 
system"  by  the  head  of  the  agency 
responsible  for  the  system. 


PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

5.207    [Amended] 

3.  Section  5.207  is  amended  in 
paragraph  (g)(1)  by  revising  in  the  table 
the  entry  for  'Code  D'  to  read 
"Information  technology  services, 
including  telecommunications 
services.";  and  in  (g)(2)  by  revising  in 
the  table  the  entry  for  "Code  70"  to  r^ad 
"General-purpose  information 
technology  equipment." 

PART  7— ACQUISITION  PLANNING 

4.  Section  7.403(b)(1)  is  revised  to 
read  as  follows: 

7.403    General  Services  Administration 
assistance. 


(b)  •  *  * 

(1)  Center  for  Strategic  IT  Analysis 
(MKS),  Washington,  DC  20405,  for 
information  on  acquisition  of 
information  technology. 


PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

8.002    [Amended] 

5.  Section  8.002  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  through  (g) 
as  (d)  through  (f).  respectively. 

8.402    [Reserved] 

6.  Section  8.402  is  removed  and 
reserved. 

7.  Subpart  8.9  is  added  to  read  as 
follows: 

Subpart  8.9 — Financial  Management 
Systems  Software  (FMSS)  Mandatory 
Multiple  Award  Schedule  (MAS)  Contracts 
Program 

Sec. 

8.901  General. 

8.902  Policy. 

8.903  Exceptions. 

8.904  Procedures. 

8.901     General 

(a)  OMB  has  established  a  mandatory 
Govemmentwide  Financial 
Management  Systems  Software  (FMSS) 
program. 

(b)  Agencies  may  obtain  information 
and  assistance  concerning  the  use  of  ihe 
FMSS  MAS  contracts  program  from: 
General  Services  Administration, 
Procurement  Services  Center  (KRB), 
FMSS  Contracting  Officer.  18th  and  F 
Streets,  NW,  Washington.  DC  20405. 

(c)  OMB  Circular  No.  A-127.  Revised. 
"Financial  Management  Systems," 
provides  further  policy  direction 
regarding  the  FMSS  program. 


UMI 
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5.902  Policy. 

The  FMSS  MAS  contracts  program  is 
.nai.datory  for  use  by  executive  agencies 
for  the  acquisition  of  commercial 
software  for  core  financial  systems  and 
for  the  acquisition  of  services  and 
support  related  to  the  implementation  of 
«',irh  software. 

3.903  Exceptions. 

(a)  If  an  executive  agency  holds  a 
Ucensing  agreement  for  a  software 
package  that  is  available  on  the  FMSS 
MAS  contracts,  and  the  package  was 
obtained  under  a  contract  awarded 
before  the  award  of  the  FMSS  MAS 
contracts,  the  agency's  use  of  the  FMSS 
MAS  contracts  program  is  optional  for 
the  acquisition  of  services  and  support 
related  to  the  implementation  of  that 
package  imtil  the  previous  non-MAS 
contract  expires. 

(b)  Use  of  the  FMSS  MAS  contracts 
program  by  Federal  agencies  that  are  not 
executive  agencies  is  optional  and  is 
subject  to  the  FMSS  contractor 
accepting  the  order. 

(c)  An  executive  agency  shall  obtain 
a  waiver  from  GSA  if  it  determines  that 
its  requirements  for  financial 
management  systems  software  cannot  be 
satisfied  through  use  of  the  FMSS  MAS 
contracts  program. 

(1)  The  request  for  a  waiver  shall 
contain  the  follovkdng  information — 

(i)  A  description  of  the  agenc>''s 
requirements; 

(ii)  The  reasons  the  FMSS  MAS 
contracts  program  does  not  satisfy  the 
requirements;  and 

(iii)  A  description  of  how  the  agency 
proposes  to  satisfy  its  needs  for 
financial  management  system  software. 

(2)  Agencies  shall  send  waiver 
requests  to  GSA  at  the  address  in 
8.901G3). 

8  904     P'oceoures 

(a)  The  contracting  officer  shall 
annoimce  the  agency's  requirements  in 
a  letter  of  interest  (LOI)  to  all 
contractors  participating  in  the  FMSS 
MAS  contracts  program. 

(b)  At  the  time  of  issuance,  the 
contracting  officer  shall  provide  a  copy 
of  the  LOI  to— 

(1)  GSA  at  the  address  in  8.901(b); 

(2)  0MB  at:  Office  of  Federal       * 
Financial  Management,  Federal 
Financial  Systems  Branch,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Washington,  DC  20503;  and 

(3)  Department  of  Treasury  at: 
Division  of  Financial  Management, 
Financial  Management  Service, 
Department  of  the  Treasury,  PG  Center 
s2  Room  800A,  Hyattsville,  MD  20782. 

(c)  The  LOI  shall— 


(1)  Contain  sufficient  information  to 
enable  a  competitive  acquisition  under 
the  FMSS  MAS  contracts  program; 

(2)  Include  instructions  to  the  FMSS 
MAS  contractors  for  responding  to  the 
LOI;  and 

(3)  Include  evaluation  and  award 
factors. 

(d)  The  agency  shall  conduct  an 
analysis  of  the  offerings  of  the  FMSS 
MAS  contractors  and  issue  a  deUvery 
order  to  the  contractor  that  provides  the 
most  advantageous  alternative  to  the 
Government. 

(e)  The  contracting  officer  may  issue 
single  or  multiple  deUvery  orders  to 
satisfy  the  total  requirement. 

(f)  The  contracting  officer  shall 
provide  a  copy  of  each  deUvery  order, 
or  modification  thereto,  to  OMB  and  the 
Department  of  Treasury  at  the  address 
shown  in  paragraph  (b)  of  this  section 
and  to  GSA  at  the  address  in  8.901(b). 

PART  9-CONTRACTOR 
QUAUFICATIONS 

8.  Section  9.508(e)  is  revised  to  read 
as  follows: 


.  xar 


(e)  Before  an  acquisition  for 
information  technology  is  conducted. 
Company  A  is  awarded  a  contract  to 
prepare  data  system  specifications  and 
equipment  performance  criteria  to  be 
used  as  the  basis  for  the  equipment 
competition.  Since  the  specifications  are 
the  basis  for  selection  of  commercial 
hardware,  a  potential  conflict  of  interest 
exists.  Company  A  should  be  excluded 
from  the  initial  follow-on  information 
technology  hardware  acquisition. 


PART  12  — ACQUISITION  OF 
COMMERCIAL  ^-^EMS 

9.  Section  12.603(c)(2)(xiii)  is  revised 
to  read  as  follows: 

■2  503     S:ream!ined  solicitation  for 

commercial  items 

*         *         •         *  * 

(c)  *  •  * 

(2)  *  *  * 

(xiii)  A  statement  regarding  any 
additional  contract  requirement(s)  or 
terms  and  conditions  (such  as  contract 
financing  arrangements  or  warranty 
requirements)  determined  by  the 
contracting  officer  to  be  necessary  for 
this  acquisition  and  consistent  with 
customary  commercial  practices. 


PAR-"  13— SIMPLiFlED  ACQUISmON 
PROCEDURES 

1 3 . 1  Cm     [A  m«riOed  J 

10.  Section  13.103  is  amended  by 
removing  "GSA  Nonmandatory 
Schedule  Contracts  for  FIP  Resources." 
in  paragraph  (a). 

11.  Section  13.202(c)(3)  is  revised  to 
read  as  follows: 

13.202    Establishment  of  blanket  purchase 
agreements  (BPA's). 

*        *        •        *        • 

(c)  •  *  * 

(3)  Federal  Supply  Schedule 
contractors  if  not  inconsistent  with  the 
terms  of  the  applicable  schedule 
contract. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.805-1    [Amended] 

12.  Section  15.805-l(d)  is  amended  in 
the  sixth  sentence  by  removing  "the 
FIRMR",  and  by  removing  "regulatory" 
and  inserting  "regulations"  in  its  place. 

PART  16— TYPES  OF  CONTRACTS 

13.  Section  16.500  is  amended  by 
revising  the  fourth  and  fifth  sentences  to 
read  as  follows: 

16.500    Scope  of  subpart 

*  *  *  Therefore,  GSA  regulations  and 
the  coverage  for  the  Federal  Supply 
Schedule  program  in  subpart  8.4  and 
part  38  take  precedence  over  this 
subpart.  This  subpart  may  be  used  to 
acquire  information  technology 
requirements  that  are  not  satisfied 
under  the  Federal  Supply  Schedule 
program.  ■  *  • 


'ECIALCON 


TING 


M? 


14.  becuon  17.200  is  revised  to  read 
as  follows: 

17.200    Scope  of  subfMrt 

This  subpart  prescribes  policies  and 
procedures  for  the  use  of  option 
solicitation  provisions  and  contract 
clauses.  Except  as  provided  in  agency 
regulations,  this  subpart  does  not  apply 
to  contracts  for  (a)  services  involving  the 
construction,  alteration,  or  repair 
(including  dredging,  excavating,  and 
painting)  of  buildings,  bridges,  roads,  or 
other  kinds  of  real  property;  (b) 
architect-engineer  services;  and  (c) 
research  and  development  services. 
However,  it  does  not  preclude  the  use 
of  options  in  those  contracts. 

15.  Section  17.204(e)  is  amended  by 
removing  the  last  sentence  and  adding 
in  its  place  two  new  sentences  to  read 
as  follows: 
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17.204    Contracts. 

*         •  «  «         * 

(e)  *  *   *  These  limitations  do  not 
apply  to  information  technology 
contracts.  However,  statutes  applicable 
to  various  classes  of  contracts,  for 
example,  the  Service  Contract  Act  (see 
22.1002-1).  may  place  additional 
restrictions  on  the  length  of  contracts. 


PART  19— SMALL  BUSJNESS 
PROGRAMS 

16.  Subsection  19.502-1  is  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

1S.SC2— '    r^m^uirsfnents  tor  5«ttirig  asiuv 
acquisitions. 

•   *   *  This  requirement  does  not 
apply  to  purchases  of  $2,500  or  less,  or 
purchases  from  required  sources  of 
supply  under  Fart  8  (e.g..  Federal  Prison 
Industnes.  Committee  for  Purchase  from 
People  Who  are  Blind  or  Severely 
Disabled,  and  Federal  Supply  Schedule 
contracts) - 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.1006    [Amended] 

17.  Section  22.1006(e)(1)  is  amended 
by  removing  the  acronym  "ADP"  and 
inserting  "information  technology"  in 

it.s  plac:e. 

PART  32— CONTRACT  FINANCING 

18  Section  32.602(h)  is  revised  to 
read  as  follows: 

32.602    General. 


(h)  Reimbursement  of  costs,  as 
provided  in  33.102(b)  and  33.104(h)(1), 
paid  by  the  Goveniment  where  a 
postaward  protest  is  sustained  as  a 
result  of  an  awardee's  misstatement, 
misrepresentation,  or  miscertification. 

19.  Section  32.603  is  revised  to  read 

as  follows: 

32.603    Applicability. 

Except  as  otherwise  specified,  this 
subpart  applies  to  all  debts  to  the 
Government  arising  in  connection  with 
contracts  and  subcontracts  for  the 
acquisition  of  supplies  or  services,  and 
debts  arising  from  the  Government's 
payment  of  costs,  as  provided  in 
33.102(b]  and  33.104(h)(1),  where  a 
postaward  protest  is  sustained  as  a 
resvilt  of  an  awardee's  misstatement, 
misrepresentation,  or  miscertification. 


PART  3a— PROTESTS.  DISPUTES, 

AND  APPFAlS 

20.  Section  33.102  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  in  (b)(3)(i)  by  removing  "or 
GSBCA";  in  (c)  by  removing  "or 
GSBCA"  and  by  removing  "90  working" 
and  inserting  "100"  in  its  place;  and  by 
revising  (e).  The  revised  text  reads  as 
follows: 

33.102    General. 

(a)  Contracting  officers  shall  consider  * 
all  protests  and  seek  legal  advice, 
whether  protests  are  submitted  before  or 
after  award  and  whether  filed  directly 
with  the  agency  or  the  General 
Accounting  Office  (GAG).  *  *  * 
•        *        •        *        • 

(e)  An  interested  party  wishing  to 
protest  is  encouraged  to  seek  resolution 
within  the  agency  (see  33.103)  before 
filing  a  protest  with  the  GAO,  but  may 
protest  to  the  GAO  in  accordance  with 
GAO  regulations  (4  CFR  part  21). 

33.104  [Amended] 

21.  Section  33.104  is  amended  in 
paragraph  (a)(3)(i)  introductory  text  by 
removing  "35"  and  inserting  "30"  in  its 
place,  and  in  paragraph  (f)  by  removing 
"125"  and  insf^rting  "100"  in  its  place. 

33.105  [Reserved] 

22.  Section  33.105  is  removed  and 
reserved.  .,•         , 

PART  34— MAJOR  SYSTEM 
ACQUISITION 

34.001     [Arnended] 

23.  Secuon  J4.001  is  amended  by 
removing  the  definition  for  "Major 
system". 

PART  37-SERVICE  CONTRACTING 

24.  Section  37.202(a)  is  revised  to 
read  as  follows: 

37.202    Exclusions. 


(a)  Routine  information  technology 
services  unless  they  are  an  integral  part 
of  a  contract  for  the  acquisition  of 
advisory  and  assistance  services. 


PART  38— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

38.000    [Amended] 

25.  Section  38.000  is  amended  by 
removing  the  second  sentence. 

26.  Part  39  is  revised  to  read  as 
follows: 


PART  39— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 


Sec. 

39.000 

Scope  of  part. 

39.001 

Applicability. 

39.002 

Definitions. 

Subpart  39.1— General 

39.101 

Policy. 

39.102 

Management  of  risk. 

39.103 

[Reserved] 

39.104 

[Reserved) 

39.105 

Privacy. 

39.106 

Contract  clause. 

39.000  Scope  of  part 

This  part  prescribes  acquisition 
policies  and  procedures  for  use  in 
acquiring  information  technology 
consistent  with  other  parts  of  this 
chapter  and  0MB  Circular  No.  A-130, 
Management  of  Federal  Information 
Resources. 

39.001  Applicability. 

This  part  applies  to  the  acquisition  of 
information  technology  by  or  for  the  use 
of  agencies  except  for  acquisitions  of 
information  technology  for  national 
security  systems.  However,  acquisitions 
of  information  technology  for  national 
security  systems  shall  be  conducted  in 
accordance  with  40  U.S.C.  1412  with 
regard  to  requirements  for  performance 
and  results-based  management;  the  role 
of  the  agency  Chief  information  Officer 
in  acquisitions,  and  accountability. 
These  requirements  are  addressed  in 
0MB  Circular  No.  A-130. 

39.002  Definitions. 

National  security  system,  as  used  in 
this  part,  means  any 
telecommunications  or  information 
system  operated  by  the  United  States 
Government,  the  function,  operation,  or 
use  of  which — 

(a)  Involves  intelligence  activities; 

(b)  Involves  cryptologic  activities 
related  to  national  security: 

(c)  Involves  command  and  control  of 
military  forces; 

(d)  Involves  equipment  that  is  an 
integral  part  of  a  weapon  or  weapons 
system;  or 

(e)  Is  critical  to  the  direct  fulfillment 
of  military  or  intelligence  missions.  This 
doefe  not  include  a  system  that  is  to  be 
used  for  routine  administrative  and 
business  applications,  such  as  payroll, 
finance,  logistics,  and  personnel 
management  applications. 

Subpart  39.1— General 

39.101     Policy. 

In  acquiring  information  technology, 
agencies  shall  identify  their 
requirements  pursuant  to  0MB  Circular 
A-130,  including  consideration  of 
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secunty  of  resuurces,  protection  of 
pnvacy  national  security  and 
emRrs»ncv  preparerincsF 
dtxrorniiiocatjuni  for  individuais  with 
disabiLiUes,  and  energy  efficiency. 
When  developing  an  acquisition 
strategy,  contracting  officers  should 
consider  the  rapidly  changing  nature  of 
infoniiation  technology  through  market 
research  (see  part  10)  and  the 
application  of  technology  refreshment 
techniques. 

39.102    Management  of  risk. 

(a)  Pnor  to  entering  into  a  contract  for 
information  technology,  an  agency 
should  analyze  risks,  benefits,  and  costs. 
(See  pan  7  for  additional  information 
regarding  requirements  definition.) 
Reasonable  nsk  taking  is  appropriate  as 
long  as  risks  are  controlled  and 
mitigated.  Contracting  and  program 
office  officials  are  jointly  responsible  for 
assessing,  monitoring  and  controlling 
n,sk  when  selecting  projects  for 
investment  and  during  program 
implementation. 

(h)  Tvpes  of  risk  may  include 
schedule  risk,  nsk  of  technical 
obsolescence,  cost  nsk,  nsk  implicit  in 
a  particular  contract  type,  tecnnical 
feasibihty,  dependencies  between  a  new 
project  and  other  projects  or  systems, 
the  number  of  simuitaneous  high  risk 
projects  to  be  monitored,  funding 
availability,  and  program  management 
risk. 

(c)  Appropriate  techniques  should  be 
applied  to  manage  and  mitigate  risk . 
during  the  acquisition  of  information 
technology.  Techniques  include,  but  are 
not  Umited  to:  prudent  project 
management:  use  of  modular 
contracting:  thorough  acquisition 
planmng  tied  to  budget  planning  by  the 
program,  finance  and  contracting 
offices;  continuous  collection  and 
evaluation  of  risk-based  assessment 
data;  prototyping  pnor  to 
implementation:  post  implementation 
reviews  to  determine  actual  project  cost, 
benefits  and  returns;  and  focusing  on 
risks  and  returns  using  quantifiable 
measures, 

39.103-39.104    [Reserved] 

39.105    Privacy, 

Agencies  shall  ensure  that  contracts 
for  information  technology  address 
protection  of  privacy  in  accordance  wdth 
the  Privacy  Act  (5  LT.S.C,  552a)  and  part 
24,  In  addition,  each  agency  shall 
ensiure  that  contracts  for  the  design, 
development,  or  operation  of  a  system 
of  records  using  commercial 
information  tedmology  services  or 
information  technology  support  services 
include  the  following: 


(a)  Agency  rules  of  conduct  that  the 
contractor  and  the  contractor's 
employees  shall  be  required  to  follow. 

(b)  A  list  of  the  anticipated  threats    . 
and  hazards  that  the  contractor  must 

guard  against. 

(c)  A  description  of  the  safeguards 
that  the  contractor  must  specifically 
provide. 

(d)  Requirements  for  a  program  of 
Government  inspection  during 
performance  of  ^e  contract  that  will 
ensure  the  continued  efficacy  and 
efficiency  of  safeguards  and  the 
discovery  and  countering  of  new  threats 
and  hazards. 

39.106    Contract  clause. 

1  he  contracung  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  52.239-1,  Privacy  or  Security 
Safeguards,  in  soUcitations  and 
contracts  for  information  technology 
which  require  security  of  information 
technology,  and/or  are  for  the  design, 
development,  or  operation  of  a  system 
of  records  using  commercial 
information  technology  services  or 
support  services. 

PART  45— GOVERNMENT  PROPERTY 

45.608-1     [Amendecf] 

27.  Secuon  45.608-1  is  amended  in 
Table  45-1  under  the  Screening 
Category  "Special  hems"  by  removing 
in  the  second  column  "Automatic  data 
processing  equipment.",  and  in  the 
third  column  by  removing  "(see  45.608- 
5(d))"  and  re\'ising  "(see  45.608-5(e))" 
to  read  "(see  45.608-5(d))". 

45  608-5    [A  mended] 

28.  Section  45.608-5  is  amended  by 
removing  paragraph  (d)  and  by 
redesignating  paragraph  (e)  as  (d). 

PART  46— QUALITY  ASSURANCE 

29.  Section  46.801  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

46.801     Applicability. 

(a)  This  subpart  appUes  to  contracts 
other  thaii  those  for  (1)  information 
technology,  including 
telecommunications,  (2)  construction, 
(3)  architect-engineer  services,  and  (4) 
maintenance  and  rehabilitation  of  real 
property.  *  *  * 


51  103     Ordering  from  Government  supply 
sources 


(c)  Contractors  placing  orders  under 
indefinite  deUvery  contracts  issued  by 
GSA  for  automatic  data  processing 
equipment,  software  and  maintenance, 
communications  equipment  and 
suppUes,  and  teleprocessing  services 
shall  follow  the  terms  of  the  appUcable 
contract  and  the  procedures  in 
51.103(a)(1)  and  (2). 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

31.  Section  52.212-5  is  amended  by 
revising  the  clause  date;  by  removing 
from  paragraph  (a)(2)  "and  40  U.S.C. 
759"  and  from  the  introductory  text  of 
paragraph  (b)  "and  FIRMR";  and  by 
revising  (b)(16)  and  (17)  to  read  as 
follows: 

52.212-6     Contract  terrns  anc  conditions 
required  to  imp>er>ent  statutes  o'  execjtive 
orders — comrrve'-cia!  'terris 

Contract  Terms  and  Conditions  Required  To 
Implement  Statutes  or  Executive  Orders- 
Commercial  Items  (Aug.  1996) 


(b)** 


(16)  52.239-1,  Privacy  or  Security 


PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

30.  Section  51.103(c)  is  revised  to 
read  as  follows: 


Safeguards  (5  U.S.C  552a). 

(17)  52.247-64,  Preference  for 

Privately  Owned  U.S.-Flag  Commerci^ 
Vessels  (46  U.S.C  1241). 

»  »  *  *  * 

(End  of  clause) 

32.  Section  52.222-48  is  amended  by 
revising  the  section  heading,  the  clause 
heading  and  date,  and  by  removing  from 
paragraph  (a)(2)  "ADP"  and  inserting 
"information  technology"  in  its  place. 
The  revised  text  reads  as  follows: 

52.222-48     Exemption  from  Application  of 

Service  Contract  Act  Provisions  'or 
Contracts  to'  Maintenance.  Calib'^tor   ana 
or  Repair  o'  Certain  Intcnattor 
'echnoiogy  Scientific  and  Meflicai  anaor 
Office  and  Business  Eauiprrvent— 
Contractor  CertificaDon, 
«...  * 

Exemption  From  Application  of  Service 
Contract  Act  Provisions  For  Contracts  For 
Maintenance,  Calibration,  and/or  Repair  of 
Certain  Information  Technology,  Scientific 
and  Medical  and^or  Office  and  Business 
Equipment — Contractor  Certification  (Aug. 
1996) 
•         •         •         •         * 

(End  of  clause) 

33.  Section  52.233-2  is  revised  to  read 
as  follows: 

52.233-2    Service  of  Protest 

As  prescribed  in  33.106(a).  insert  the 
following  provision: 
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Service  of  Protest  (Aug.  1996) 

(a)  Protests,  as  defined  in  section  33.101  of 
the  Federal  Acquisition  Regulation,  that  are 
filed  directlv  with  an  agency,  and  copies  of 
any  protests  that  arn  filed  with  the  General 
.\i,counting  Offit:e  (GAO),  shall  be  served  on 
the  Contracting  Officer  (addressed  as  follows) 
by  obtaining  written  and  dated 

acknowledgment  of  receipt  from . 

(Contracting  Officer  designate  the  official  or 
location  where  a  protest  may  be  served  on 
the  Contracting  Officer.) 

(b)  The  copy  of  any  protest  shall  be 
received  in  the  office  designated  above 
Within  one  day  of  filing  a  protest  with  the 
GAO 


(End  of  provision) 

34  Section  52.233-3  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (f)  to  read  as 

follows: 

52.233-3    Protest  after  Award. 


Protest  After  Award  (Aug.  1996) 

***** 

(f)  If,  as  the  result  of  the  Contractor's 
intenfional  or  negligent  misstatement, 
misrepresentation,  or  miscertification,  a 
protest  related  to  this  contract  is  sustained, 
and  the  Government  pays  costs,  as  provided 
in  FAR  33.102(b)(2)  or  33.104(h)(1),  the 
Government  may  require  the  Contractor  to 
reimburse  the  GoverQment  the  amount  of 
such  costs.  •  •  • 

(End  of  clause) 

*         *         *         »         • 

35.  Section  52.239-1  is  added  to  read 
as  follows: 

52.239-1     Privacy  or  Security  Safeguards. 

As  prescribed  in  39.106,  insert  a 
clause  substantially  the  same  as  the 
following: 

Privacy  or  Security  Safeguards  (Aug.  1996) 

(a)  The  Contractor  shall  not  publish  or 
disclose  in  any  manner,  without  the 
Contracting  Officer's  written  consent,  the 
details  of  any  safeguards  either  designed  or 
developed  by  the  Contractor  under  this 
contract  or  otherwise  provided  by  the 
Government. 

(b)  To  the  extent  required  to  carry  out  a 
program  of  inspection  to  safeguard  against 
threats  and  hazards  to  the  security,  integrity, 
and  confidentiality  of  Government  data,  the 
Contractor  shall  afford  the  Government 
access  to  the  Contractor's  facilities, 
installations,  technical  capabilities, 
op)erations,  documentation,  records,  and 
databases. 

(c)  If  new  or  unanticipated  threats  or 
hazards  are  discovered  by  either  the 
Government  or  the  Contractor,  or  if  existing 
safeguards  have  ceased  to  function,  the 
discoverer  shall  immediately  bring  the 
situation  to  the  attention  of  the  other  party. 
(End  of  clause) 


PART  53 -FORMS 

36.  Section  53.245(a)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

53.245    Govemmen'  property. 

*  •        •         •         • 

(a)  *  •  •  (See  45.608-2(b)(2)  and 
45.608-8.) 

*  •        *        «        • 
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DEPARTMEFfr  OF  DEFENSE 

GENERA^  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Part  S 

IFAC  90-41.  FAR  Case  96-320,  Item  11] 

RIN  9000^HXX 

Federal  Acquisition  Regulation; 
Compliance  With  Immigration  and 
Nationality  Act  Provisions 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Coimcil  have 
agreed  to  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR) 
Part  9  to  implement  Executive  Order 
12989  of  February  13, 1996.  Economy 
and  Efficiency  in  Government 
Procurement  Through  Compliance  With 
Certain  Immigration  and  Nationality  Act 
Provisions.  T^s  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  imder  Executive  Order 
12866.  dated  September  30, 1993,  and  is 
not  a  major  rule  imder  5  U.S.C.  804. 
DATES:  Effective  Date:  August  8, 1996. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shovsm  below  on  or  before 
October  7, 1996  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW.  Room  4035,  Attn:  Ms.  Beverly 
Fayson,  Washington,  DC  20405. 
Please  cite  FAC  90-41,  FAR  case  96- 
320,  in  all  correspondence  related  to 
this  case. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  F.^R  rasp  For  gene-f-al 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  F.^C  90-41 ,  F.AR  case  96- 
320. 

SUPPiEMENTARY  INFORMATION: 

A.  Background 

Executive  Order  12989.  Economy  and 
EfTiciency  in  Government  Procurement 
Through  Compliance  With  Certain 
Immigration  and  Nationality  An 
Provisions,  was  signed  on  Februan  13, 
1996.  The  Executive  Order  provides  that 
a  contractor  may  be  debarred  upon  a 
determination  by  the  .Attorney  General 
that  the  contractor  is  not  in  compliance 
with  the  employment  provisions  of  the 
Immigration  and  Nationahty  Act  (INA). 
This  interim  nile  revises  FAR  9  406-2, 
to  specify  that  such  a  determination  by 
the  Attorney  General  is  a  basis  for 
debarment,  and  9.406-^,  to  stipulate  the 
duration  of  the  debarment  mandated  by 
the  Executive  order. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
wdlhin  tne  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601  et  seq.  Only 
a  small  number  of  Federal  contractors 
are  Ukely  to  be  the  subject  of  a 
determination,  by  the  Attorney  General, 
that  they  are  not  in  comphance  with  the 
employment  provisions  of  the 
Immigration  and  Nationality  Act.  An 
Initial  Regulatory  FlexibiUty  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAR  Case  96-320),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C,  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determinaticHi  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelUng 
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reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportimity  for 
public  comment.  This  action  is 
necessary'  to  implement  Executive  Order 
12989,  Economy  and  Efficiency  in 
Government  Prociu^ment  Through 
Compliance  With  Certain  Immigration 
and  Nationality  Act  Provisions,  which 
was  effective  upon  its  execution 
(February  13, 1996).  However,  pursuant 
to  Public  Law  9&-577  and  FAR  1.501, 
pubUc  comments  received  in  respiiBO 
to  this  interim  rule  will  be  considered 
in  the  formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  9 

Government  procurement. 

Dated;  August  2, 1996. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  9  is  amended 
as  set  forth  below:  

1.  The  authority  citation  for  48  CFR 
Part  9  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  9— CONTRACTOR 
QUALIFICATIONS 

2.  Section  9.406-2  is  amended  in 
paragraph  (a)(4)  in  the  second 
parenthetical  by  removing  "section" 
and  inserting  "Section"  in  its  place,  and 
by  revising  (b)  to  read  as  follows: 

S.40&-2    Causes  for  debarment 

•         •         •         •         • 

(b)(1)  The  debarring  official  may 
debar  a  contractor,  based  upon  a 
preponderance  of  the  evidence,  for — 

(i)  Violation  of  the  terms  of  a 
Government  contract  or  subcontract  so 
serious  as  to  justify  debarment,  such 
as — 

(A)  Willful  failure  to  perform  in 
accordance  with  the  terms  of  one  or 
more  contracts;  or 

(B)  A  history  of  failure  to  perform,  or 
of  unsatisfactory  performance  of,  one  or 
more  contracts. 

(ii)  Violations  of  the  Drug-Free 
Workplace  Act  of  1988  (Pubhc  Law 
100-690),  as  indicated  by — 

(A)  The  offeror's  submission  of  a  false 
certification; 

(B)  The  contractor's  failure  to  comply 
with  its  certification;  or 

(C)  Such  a  number  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drug  statutes 
occurring  in  the  workplace,  as  to 
indicate  that  the  contractor  has  failed  to 
make  a  good  faith  effort  to  provide  a 
drug-free  workplace  (see  23.504). 

(iii)  Intentionally  affixing  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning)  to  a  product  sold  in 


or  shipped  to  the  United  States,  when 
the  product  was  not  made  in  the  United 
States  (see  Section  202  of  the  Defense 
Production  Act  (PubUc  Law  102-558)). 

(iv)  Commission  of  an  unfair  trade 
practice  as  defined  in  9.403  (see  Section 
201  of  the  Defense  Production  Act 
(Public  Uw  102-558)). 

(2)  The  debarring  official  may  debar  a 
contractor,  based  on  a  determination  by 
the  Attorney  General  of  the  United 
States,  or  designee,  that  the  contractor  is 
not  in  compUance  with  Immigration  and 
Nationality  Act  employment  provisions 
(see  Executive  Order  12989).  The 
Attorney  General's  determination  is  not 
reviewable  in  the  debarment 
proceedings. 

*  *        «        •        • 

3.  Section  9.406-4  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows 

9.406-4    Penoa  ci  del:>armer.L 

(a)(1)  Debarment  shall  be  for  a  period 
commensurate  with  the  seriousness  of 
the  cause(s).  Generally,  debarment 
should  not  exceed  3  years,  except  that — 

(i)  Debarment  for  violation  of  the 
provisions  of  the  Drug-Free  Workplace 
Act  of  1988  (see  23.506)  may  be  for  a 
period  not  to  exceed  5  years;  and 

(ii)  Debarments  under  9.406-2(b)(2) 
shall  be  for  one  year  unless  extended 
pursuant  to  paragraph  (b)  of  this 
subsection. 

(2)  If  suspension  precedes  a 
debarment,  the  suspension  period  shall 
be  considered  in  determining  the 
debarment  period. 

(b)  The  debarring  official  may  extend 
the  debarment  for  an  additional  period, 
if  that  official  determines  that  an 
extension  is  necessary  to  protect  the 
Government's  interest.  However,  a 
debarment  may  not  be  extended  solely 
on  the  basis  of  the  facts  and 
circiun  stances  upon  which  the  initial 
debarment  action  was  based. 
Debarments  under  9.406-2(b)(2)  may  be 
extended  for  additional  periods  of  one 
year  if  the  Attorney  General  or  designee 
determines  that  the  contractor  continues 
to  be  in  violation  of  the  employment 
provisions  of  the  Immigration  and 
Nationality  Act.  If  debarment  for  an 
additional  period  is  determined  to  be 
necessary,  the  procedures  of  9.406-3 
shall  be  followed  to  extend  the 
debarment. 

*  *        »        »        * 

[PR  Doc.  96-20190  Filed  8-7-96;  8:45  am) 
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Right't-'Knov. 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
Parts  23  and  52  to  implement  Executive 
Order  12969.  The  Executive  order 
requires  that  Federal  agency  contractors 
report  in  a  public  manner  on  toxic 
chemicals  released  to  the  environment 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  October  7.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-41.  FAR  case  95- 
305. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  interim  rule  with  request  for 
public  comment  was  published  on 
October  30, 1995  (60  FR  55306).  Thirty- 
foiu  comments  were  received  from  eight 
respondents.  As  a  result  of  analyzing  the 
public  comments,  the  rule  was  revised 
to  clarify  that  the  owner  or  operator  of 
a  faciUty  that  is  subject  to  the 
Emergency  Planning  and  Conmumity 
Right-to-Know  Act  of  1986  (EPCRA)  and 
the  Pollution  Prevention  Act  (PPA) 
reporting  requirements  is  required  to 
file  Toxic  Chemical  Release  Inventory 
Forms  with  the  Environmental 
Protection  Agency,  and  that  offerors  wiU 
submit  certifications  regarding  only 
those  faciUties  that  the  offeror  owrns  or 
operates  that  will  be  used  in  performing 
the  contract.  This  final  rule  also 
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simplifies  the  language  of  the 
certification  at  FAR  52.223-13. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  .Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.  The  rule 
requires  only  that  offerors  in 
competitive  acquisitions  exceeding 
$100,000  in  value  agree  to  comply  with, 
or  identify  the  basis  for  their  exemption 
from,  existing  EPCRA  and  PPA 
reporting  requirements.  There  were  no 
public  comments  in  response  to  the 
Regulatory  FlexibiUty  Statement 
published  with  the  interim  rule.  The 
rule  does  not  apply  to  acquisitions  of 
commercial  items  or  to  contractor 
facilities  located  outside  the  United 
States. 

C.  Paperwork  Reduction  Act 

The  final  rule  imposes  no  new 
information  collection  requirements  that 
require  approval  of  the  Office  of 
Management  and  Budget  (0MB)  under 
44  U  S.C.  3501,  et  seq.  The  information 
collection  requirements  imposed  by  the 
interim  rule  have  been  approved  by 
OMB  under  OMB  Clearance  Number 
9000-0139  through  September  30, 1996. 

List  of  Subjects  in  48  CFR  Parts  23  and 

52 

Government  procurement. 

Dated:  August  2,  1996. 
Edward  C.  Lo«b, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  23  and  52  are 
amended  as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
Parts  23  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  23— ENVIRONMENT 
CONSERVATION.  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE 
WORKPLACE 

2.  Section  23.901  is  amended  by 
adding  a  parenthetical  at  the  end  to  read 
as  follows: 

23.901     Purpose. 

•  •  •  (See  also  EPA  Notice. 
"Guidance  Implementing  Executive 
Order  12969"  (60  FR  50738,  September 
29,  1995).) 


23J02    [Amandad] 

3.  Section  23.902  is  amended  by 
redesignating  the  first  sentence  as 
paragraph  (a)  and  adding  a  comma  after 
the  word  "land",  and  redesignating  the 
second  sentence  as  (b)  and  revising  it  to 
read  as  follows: 

23.902  General. 

*        *         »         •         • 

(b)  Under  EPCRA  section  313  (42 
U.S.C.  11023),  and  PPA  section  6607  (42 
U.S.C.  13106),  the  owner  or  operator  of 
certain  manufactiuing  facilities  is 
required  to  submit  annual  reports  on 
toxic  chemical  releases  and  waste 
management  activities  to  the 
Environmental  Protection  Agency  (EPA) 
and  the  States. 

4.  Section  23.903(b)(1)  is  revised  to 
read  as  follows: 

23.903  Applicability. 

***** 

(b)*  •  * 

(1)  Acquisitions  of  commercial  items 
as  defined  in  part  2;  or 

»        *        «        •        • 

5.  Section  23.906  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 

23.906    Requirements. 

(a)  E.O.  12969  requires  that 
solicitations  for  competitive  contracts 
expected  to  exceed  $100,000  (including 
all  options)  include,  to  the  maximum 
extent  practicable,  as  an  award 
eUgibility  criterion,  a  certification  by  the 
offeror  that,  if  awarded  a  contract, 
either — 

(1)  As  the  owner  or  operator  of 
facihties  to  be  used  in  the  performance 
of  the  contract  that  are  subject  to  Form 
R  filing  and  reporting  requirements,  the 
offeror  will  file,  and  will  continue  to  file 
throughout  the  Ufe  of  the  contract,  for 
such  facilities,  the  Toxic  Chemical 
Release  Inventory  Form  (Form  R)  as 
described  in  EPCRA  sections  313  (a)  and 
(g)  and  PPA  section  6607;  or 

(2)  Facilities  to  be  used  in  the 
performance  of  the  contract  are  exempt 
from  Form  R  filing  and  reporting 
requirements  because  the  facihties — 

(i)  Do  not  manufactiu^,  process,  or 
otherwise  use  any  toxic  chemicals  Usted 
under  section  313(c)  of  EPCRA,  42 
U.S.C.  11023(c); 

(ii)  Do  not  have  10  or  more  full-time 
employees  as  specified  in  section 
313(b)(1)(A)  of  EPCRA,  42  U.S.C. 
11023(b)(1)(A); 

(iii)  Do  not  meet  the  reporting 
thresholds  of  toxic  chemicals 
estabUshed  under  section  313(f)  of 
EPCRA,  42  U.S.C.  11023(f)  (including 
the  alternate  thresholds  at  40  CFR 
372.27,  provided  an  appropriate 


certification  form  has  been  filed  with 
EPA); 

(iv)  Do  not  fall  within  Standard 
Industrial  Classification  Code  (SIC) 
designations  20  through  39  as  set  forth 
in  19.102;  or 

(v)  Are  not  located  within  any  State 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico.  Guam,  American  Samoa,  the 
United  States  Virgin  Islands,  the 
Nofffem  Mariana  islands,  or  any  other 
territory  or  possession  over  which  the 
United  States  has  jurisdiction. 

fbj  A  determination  that  it  is  not 
practicable  to  include  the  solicitation 
provision  at  52.223-13.  Certification  of 
Toxic  Chemical  Release  Reporting,  in  a 
solicitation  or  class  of  solicitations  shall 
be  approved  by  a  procurement  official  at 
a  level  no  lower  than  the  head  of  the 
contracting  activity.  Prior  to  making 
such  a  determination  for  a  solicitation 
or  class  of  solicitations  with  an 
estimated  value  in  excess  of  $500,000 
(including  all  options),  the  agency  shall 
consult  with  the  Environmental 
Protection  Agency,  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and  Toxic 
Substances  (Mail  Code  7408), 
Washington,  DC  20460. 

(c)  Award  shall  not  be  made  to 
offerors  who  do  not  certify  in 
accordance  with  paragraph  (a)  of  this 
section  when  the  provision  at  52.223- 
13,  Certification  of  Toxic  Chemical 
Release  Reporting,  is  included  in  the 
solicitation.  If  facilities  to  be  used  by  the 
offeror  in  the  performance  of  the 
contract  are  not  subject  to  Form  R  filing 
and  reporting  requirements  and  the 
offeror  fails  to  check  the  appropriate 
box(es)  in  52.223-13,  Certification  of 
Toxic  Chemical  Release  Reporting,  such 
failure  shall  be  considered  a  minor 
informality  or  irregularity. 
«        *        «        »        » 

6.  Section  23.907  is  revised  in  the 
introductory  text  and  paragraph  (a)  to 
read  as  follows: 

23.907     Solicitation  provision  and  contract 
clause. 

Except  for  acquisitions  of  commercial 
items  as  defined  in  part  2,  the 
contracting  officer  shall — 

(a)  Insert  the  provision  at  52.223-13, 
Certification  of  Toxic  Chemical  Release 
Reporting,  in  all  solicitations  for 
competitive  contracts  expected  to 
exceed  $100,000  (including  all  options) 
and  competitive  8(a)  contracts,  unless  it 
has  been  determined  in  accordance  with 
23.906(b)  that  to  do  so  is  hot  practicable; 
and 
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PART  52— SOLICrrATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  Section  52.223-13  is  revised  to  read 
as  follows: 

52.2»-1 3    CertHteatiofi  of  Toxk:  Chemicai 
Release  Reporting. 

As  prescribed  m  23.907(a),  insert  the 
following  provision: 

CERTIFICATION  OF  TOXIC  CHEMICM 
RELEASE  REPORTING 

October  7.  1996 

(a)  Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  mto  this 
contract  imposed  by  Executive  Order  12969. 
August  8.  1995 

(bj  By  signing  this  offer,  the  offeror  certifies 
that— 

(1)  As  the  owner  or  operator  of  facilities 
that  will  be  used  m  the  perfoimance  of  this 
contract  that  are  subiect  to  the  filing  and 
reporting  requirements  described  in  section 
313  of  the  Emergency  Planning  and 
Communitv  Right-to-Kiiow  Act  of  1986 
(EPCR.M  (42  use   110231  and  section  6607 
of  the  Pollution  Prevention  Act  of  1990  (PPA) 
(42  U.S.C.  13106),  the  offeror  vi'ill  file  and 
continue  to  file  for  such  focilities  for  the  life 
of  the  contract  the  Toxic  Chemical  Release 
Inventory  Form  (Form  R)  as  described  in 
sections  313(a)  and  (g)  of  EPCRA  and  section 
6607  of  PPA;  or 

(2)  None  of  its  owned  or  operated  facilities 
to  be  used  in  the  performance  of  this  contract 
is  subject  to  the  Form  R  filing  and  reporting 
requirements  because  each  such  facility  is 
exempt  for  at  least  one  of  the  following 
reasons:  [Check  each  block  that  is 
applicable.) 

O  (i)  The  facility  does  not  manufacture, 
process,  or  otherwise  use  any  toxic  chemicals 
listed  under  section  313(c)  of  EPCRA.  42 
U.S.C  11023(c); 

D  (ii)  The  facility  does  not  have  10  or 
more  full-time  employees  as  specified  in 
section  313(b)(1)(A)  of  EPCRA,  42  U.S.C 
11023(b)(1)(A); 

D  (ID)  The  facility  does  not  meet  the 
reporting  thresholds  of  toxic  chemicals 
established  under  section  313(f)  of  EPCRA, 
42  U.S.C.  11023(f)  (including  the  alternate 
thresholds  at  40  CFR  372.27,  provided  an 
appropriate  certification  form  has  been  filed 
with  EPA); 

D  (iv)  The  facility  does  not  fall  within 
Standard  Industrial  Classification  Code  (SIC) 
designations  20  through  39  as  set  forth  in 
Section  19.102  of  the  Federal  Acquisition 
Regulation;  or 

D  (v)  The  facility  is  not  located  within  any 
State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the  Northern  Mariana 
Islands,  or  any  other  territory  or  possession 
over  which  the  United  States  has 
jurisdiction. 
(End  of  provision) 

8.  Section  52.223-14  is  revised  to  read 
as  follows: 


52.223-14    Toxte  Chemteai  Retease 
Reporting. 

.\s  prescnbed  in  23.907(b),  insert  the 
following  clause: 

TC!Xlf  CHEMICAL-  REU.ASE  REPOKTING 
(_).!ot>er  "    1996 

(a)  Unless  otherwise  exempt,  the 
Contractor,  as  ownei  or  operator  of  a  facility 
used  in  the  performance  of  this  contract, 
shall  file  by  luly  1  for  the  prior  calendar  year 
an  annua}  Toxir  Cheraicai  Relf>asp  Inventory 
Form  (Form  R)  as  descTit>ed  \n  sections 
313(a)  and  (g)  of  the  Emergency  Planning  and 
Communitv  Rigbt-to-Kjiow  .^ct  of  1986 
iEPCRA)  (42  U.S.C  11023(3)  and  (g)),  and 
section  6607  of  the  Pollution  Prevention  Act 
of  1990  (PPA)  (42  U.S.C.  13106).  The 
Contractor  shall  file,  for  each  facility  subject 
to  the  Form  R  filing  and  reporting 
requirements,  the  annual  Form  R  throughout 
the  life  of  the  contract 

(b)  A  Contractor  owned  or  operated  facility 
used  in  the  performance  of  this  contract  is 
exempt  from  the  requirement  to  file  an 
annual  Form  R  if^ 

(1)  The  facility  does  not  manufacture, 
process,  or  otherwise  use  any  toxic  chemicals 
listed  under  section  313(c)  of  EPCRA,  42 
U.S.C  11023(c); 

(2)  The  facility  does  not  have  10  or  more 
full-time  employees  as  specified  in  section 
313(b)(1)(A)  of  EPCRA,  42  U.S.C 
11023(b)(1)(A); 

(3)  The  facility  does  not  meet  the  reporting 
thresholds  of  toxic  chemicals  established 
under  section  313(f)  of  EPCRA,  42  U.S.C 
11023(f)  (including  the  alternate  thresholds 
at  40  CFR  372.27.  provided  an  appropriate 
certification  form  has  been  filed  with  EPA); 

(4)  The  facility  does  not  fall  within 
Standard  Industrial  Qassification  Code  (SIC) 
designations  20  through  39  as  set  forth  in 
Section  19.102  of  the  Federal  Acquisition 
Regulation  (FAR);  or 

(5)  The  facility  is  not  located  within  any 
State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the  Northern  Mariana 
Islands,  or  any  other  territory  or  possession 
over  which  the  United  States  has 
jurisdiction. 

(c)  If  the  Contractor  has  certified  to  an 
exemption  in  accordance  with  one  or  more 
of  the  criteria  in  paragraph  (b)  of  this  clause, 
and  after  award  of  the  contract  circumstances 
change  so  that  any  of  its  owned  or  operated 
facilities  used  in  the  performance  of  this 
contract  is  no  longer  exempt — 

(1)  The  Contractor  shall  notify  the 
Contracting  Officer;  and 

(2)  The  Contractor,  as  owner  or  operator  of 
a  facility  used  in  the  performance  of  this 
contract  that  is  no  longer  exempt,  shall  (i) 
submit  a  Toxic  Chemical  Release  Inventory 
Form  (Form  R)  on  or  before  July  1  for  the 
prior  calendar  year  during  which  the  facility 
becomes  eligible;  and  (ii)  continue  to  file  the 
annual  Form  R  for  the  life  of  the  contract  for 
such  facility. 

(d)  The  Contracting  Officer  may  terminate 
this  contract  or  take  other  action  as 
appropriate,  if  the  Contractor  fails  to  comply 
accurately  and  fully  with  the  EPCRA  and 
PPA  toxic  chemical  release  filing  and 
reporting  requirements. 


(e)  Except  for  acquisitions  of  commercial 
items  as  defimed  in  FAR  Part  2,  the 
Contzactor  shall — 

(1)  P(v  coii^)etitiTe  subcontracts  expected 
to  exceed  S100,000  (including  all  options). 
Include  a  solicitation  provision  substantially 
the  same  as  the  provision  at  FAR  52.223-13, 
Certification  of  Toxic  Chemical  Release 
Reporting  and 

(2)  Include  in  any  reaullant  subcontract 
exceeding  $100,000  (including  all  options), 
the  substance  of  this  clause,  except  this 
[>aragraph  (e). 

(End  of  clause) 

|FR  Doc.  96-20191  Filed  8-7-96;  8.45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

fFAC  90-41:  FAR  Case  95->i03   item  IV) 

RIN  9000-AG82 

Federal  Acquisition  Regulation; 

Restnctions  on  Certain  Foreign 
Purchases 

AGENCIES;  DepartmenJ  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule^ 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
Parts  25  and  52  to  implement  Executive 
Order  12959.  Prohibiting  Certain 
Transactions  wi\h  Respect  to  Iran,  and 
to  conform  the  FAR  to  other  current 
restrictions  of  the  Department  of  the 
Treasury.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  imder  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  October  7.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  O'Such.  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-41,  FAR  case  95- 
303. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  final  rule  amends  FAR  Parts  25 
and  52  to  implement  Executive  Order 
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12959,  Prohibiting  Certain  Transactions 
with  Respect  to  Iran,  which  became 
effective  May  6,  1995,  and  to  conform 
the  FAR  to  current  restrictions  in  31 
CFR  Chapter  V  (Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury). 
Subpart  25.7  and  the  clause  at  52.225- 
1 1  are  revised  to  add  Iran  and  Libya  to 
the  list  of  prohibited  sources,  and  to 
delete  restrictions  on  procurement  from 
Vietnam,  Cambodia,  and  South  Africa. 
.\  propused  rule  was  pubhsbed  in  the 
Federal  Register  on  February  22,  1996, 
at  61  PR  6910.  No  public  comments 
were  received.  No  changes  were  made  to 
the  proposed  rule. 

B.  Regulator^'  Flexibility  Act 

The  Department  of  Defense,  the 
Cienoral  Services  .administration,  and 
the  .National  .Aeronautics  and  Space 
.Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  use.  601,  et  seq..  because  the 
rule  does  not  impose  any  new 
requirements  on  contractors,  large  or 
small.  The  rule  merely  notifies 
contractors  of  changes  in  the  existing 
prohibitions  against  transactions  with 
certain  countries.  This  change  should 
have  minimal  impact  on  U.S.  firms. 
There  were  no  public  comments  in 
response  to  the  Regulatory  Flexibihty 
Act  Statement  published  with  the 
proposed  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fi-om  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 

52 

Government  procurement. 

Dated:  August  2.  1996. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  25  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

2.  Subpart  25.7  is  revised  to  read  as 
follows: 


Subpart  25.7 — Restrictions  on  Certain 
Foreign  Purchases 

Sec. 

25.701  Restrictions. 

25.702  Contract  clause. 

25.701  Restrictions. 

(a)  The  Government  does  not  acquire 
suppUes  or  services  from  foreign 
governments  or  their  organizations 
when  these  supphes  or  services  cannot 
be  imported  lawfully  into  the  United 
States.  Therefore,  agencies  and  their 
contractors  and  subcontractors  shall  not 
acquire  any  supplies  or  services 
originating  from  sources  within,  or  that 
were  located  in  or  transported  from  or 
through — 

(1)  Cuba  (31  CFR  part  515); 

(2)  Iran  (31  CFR  part  560); 

(3)  Iraq  (31  CFR  part  575); 

(4)  Ubya  (31  CFR  part  550);  or 

(5)  North  Korea  (31  CFR  part  500). 

(b)  Agencies  and  their  contractors  and 
subcontractors  shall  not  acquire  any 
suppUes  or  services  from  entities 
controlled  by  the  Government  of  Iraq 
(Executive  Orders  12722  and  12724). 

(c)  Questions  concerning  these 
restrictions  should  be  referred  to  the 
Department  of  the  Treasury,  Office  of 
Foreign  Assets  Control,  Washington,  DC 
20220,  (202)  622-2520. 

25.702  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.225-11,  Restrictions  on 
Certain  Foreign  Purchases,  in 
solicitations  and  contracts  over  $2,500. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.225-11  is  revised  to  read 
as  follows: 

52.225-11    Restrictions  on  Certain  Foreign 
Purchases. 

As  prescribed  in  25.702,  insert  the 
following  clause: 

Restrictions  on  Certain  Foreign  Purchases 
October  7, 1996 

(a)  Unless  advance  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  acquire,  for  use  in  the 
performance  of  this  contract,  any  supplies  or 
services  originating  from  sources  within,  or 
that  were  located  in  or  transported  from  or 
through,  countries  whose  products  are 
banned  from  importation  into  the  United 
States  under  regulations  of  the  Office  of 
Foreign  Assets  Control,  Department  of  the 
Treasury.  Those  countries  include  Cuba,  Iran, 
Iraq,  Libya,  and  North  Korea. 

(b)  The  Contractor  shall  not  acquire  for  use 
in  the  performance  of  this  contract  any 
supplies  or  services  from  entities  controlled 
by  the  Government  of  Iraq. 

(c)  The  Contractor  agrees  to  insert  the 
provisions  of  this  clause,  including  this 
paragraph  (c),  in  all  subcontracts  hereunder. 


(End  of  clause) 

|FR  Doc.  96-20188  Filed  8-7-96;  8:45  am] 
BILUNO  COOE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAC  90-41 ;  FAR  Case  93-010;  Item  V] 

RIN  900O-AG65 

Federal  Acquisition  Regulation;  Legal 
Proceedings  Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  .administration  (GSA), 
and  National  Aeronautics  and  Space 
.Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
make  the  costs  of  pre-  or  post-award 
protests  imallowable.  An  exception  to 
this  reqiiirement  is  made  for  costs 
incurred  to  defend  against  a  protest,  if 
the  costs  are  incurred  pursuant  to  a 
written  request  from  the  contracting 
officer.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  October  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAC  90-41,  FAR  case  93- 
010. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  adds  another  category 
of  imallowable  costs  to  the  list  at 
31.205-47(f).  The  rule  disallows  costs  in 
connection  with  protests  or  the  defense 
against  protests  of  solicitations  or 
contract  awards,  unless  the  costs  of 
defending  against  a  protest  are  incurred 
pursuant  to  a  written  request  from  the 
contracting  officer.  A  proposed  rule  was 
published  in  the  Federal  Register  on 
October  26,  1995,  at  60  FR  54918. 
Twelve  sources  submitted  public 
comments.  All  comments  were 
considered  in  developing  the  final  rule. 
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B  Regulaiorv  Flexioility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  performed. 
Although  a  number  of  respondents  took 
exception  to  the  statement  in  the 
Federal  Register  that  the  proposed  rule 
"is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  •  *  *  because 
most  contracts  awarded  to  small  entities 
are  awarded  on  a  competitive,  fixed- 
price  basis  and  the  cost  principles  do 
not  apply",  they  added  that  (1)  many 
contracts  awarded  to  small  entities  are 
cost-reimbursable  and  cost  principles 
apply;  (2)  cost  principles  apply  when 
small  entities  negotiate  annual  overhead 
rates;  and  (3)  cost  principles  apply 
whenever  a  cost  analysis  is  performed. 
We  agree  that  cost  principles  apply  in 
these  cases,  but  the  analysis  concluded 
that  a  substantial  number  of  small 
businesses  are  not  involved.  In  addition, 
this  rule  only  applies  to  those  small 
entities  (1)  whose  contracts  are 
governed  by  cost  principles;  and  (2) 
who  file  a  protest,  or  are  defending 
against  a  protest.  Based  on  the  data 
available,  the  analysis  concludes  that 
the  percentage  of  small  entities  who 
meet  this  second  criterion  is  well  below 
5  percent.  A  copy  of  the  FRFA  may  be 
obtained  from  the  FAR  Secretariat. 

C.  Paperwork  Rpdurtion  \ct 

The  PaperworK  Keaucuon  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501, et seq 

List  of  Subjects  in  48  (JrR  Part  31 

Government  procurement. 

Dated:  August  2, 1996. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31-CONTRACT-  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.Q  2473(c). 

2.  Section  31.205-47  is  amended  by 
adding  paragraph  (f)(8]  to  read  as 
follows: 


31.205-47    Costs  related  ic  legai  apc  other 
proceedings 

*  « 

(f)*    *    * 

(8)  Protests  of  Federal  Government 
solicitations  or  contract  awards,  or  the 
defense  against  protests  of  such 
sohcitations  or  contract  awards,  imless 
the  costs  of  defending  against  a  protest 
are  incurred  pursuant  to  a  written 
request  from  the  cognizant  contracting 
officer. 
***** 

[PR  Doc.  96-20192  Filed  8-7-96;  8:45  ami 

BILUNG  coot  h&20-BP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation   Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration 
as  the  Federal  Acquisition  Regulation 
(FAR)  Council.  This  Small  Entity 
Compliance  Guide  has  been  prepared  in 
accordance  with  Section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
It  consists  of  a  summary  of  rules 
appearing  in  Federal  Acquisition 
Circular  (FAC)  90—41  which  amend  the 
FAR.  Further  information  regarding 
these  rules  may  be  obtained  by  referring 
to  FAC  90-41  which  precedes  this 
notice.  This  document  may  be  obtained 
&x)m  the  Internet  at  http;// www.gsa.gov/ 
far/compliance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  FAR  Secretariat,  (202) 
501-4755. 
SUPPLEMENTARY  INFORMATION: 

LIST  OF  RULES  IN  FAC  90-41 


UST  OF  RULES  IN  FAC  90-41  — 

Continued 


Item 

Subfect 

FAR 
case 

II 

Compliance  with  lmm»- 
grabon  and  Nationality 
Act  Provisions. 

96-320 

III 

Federal  Acquisition  and 
Community  Right-to- 
Know. 

95-^305 

IV 

Restrictions  on  Certain 
Foreign  Purchases. 

95-303 

V 

Legal  Proceedings 
Costs. 

93-010 

Item 

Subject 

FAR 
case 

1 

Information  Technology 
Management  Reform 
Act  of  1996. 

96-319 

Item  I — Information  Technology 
Managonent  Reform  Act  of  1996  (FAR 
Case  96-319) 

This  interim  rule  implements  the 
Information  Technology  Management 
Reform  Act  (ITMRA)  of  1996  (Division 
E  of  Pubhc  Law  104-106).  ITMRA  seeks 
to  improve  Federal  information 
management  and  to  facifitate  acquisition 
of  state-of-the-art  information 
technology  that  is  critical  for  improving 
the  efficiency  and  effectiveness  of 
Government  operations.  Under  ITMRA, 
each  execiitive  agency  is  authorized  to 
acquire  information  technology, 
including  entering  into  contracts  that 
provide  for  multi-agency  acquisitions  of 
information  technology  in  accordance 
with  guidance  issued  by  the  Office  of 
Management  and  Budget.  This  interim 
rule  also  contains  certain  policies  and 
procedures  from  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR).  The  changes  to  the 
FAR  include  (1)  addition  of  a  definition 
of  "information  tci:hnology"  at  2.101; 
(2)  relocation  of  the  definition  of  "major 
system"  from  34.001  to  2.101;  (3) 
addition  of  a  new  Subpart  8.9,  Financial 
Management  Systems  Software  (FMSS) 
Mandatory  Multiple  Award  Schedule 
(MAS)  Contracts  Program;  (4)  revision  of 
Part  39,  Acquisition  of  Information 
Technology;  (5)  addition  of  a  new  clause 
at  52.239-1,  Privacy  or  Security 
Safeguards;  and  (6)  various  conforming 
amendments  in  other  parts  of  the  FAR. 

Item  II — Compliance  With  Immigration 
and  Nationality  Act  Provisions  (FAR 
Case  96-320) 

This  interim  rule  amends  FAR  9.406 
to  implement  Executive  Order  12989  of 
February  13, 1996,  Economy  and 
Efficiency  in  Government  Procurement 
Through  Compliance  with  Certain 
Immigration  and  Nationahty  Act 
Provisions.  The  Executive  Order 
provides  that  a  contractor  may  be 
debarred  upon  a  determination  by  the 
Attorney  General  that  the  contractor  is 
not  in  compliance  with  the  employment 


1996 
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provisions  c/f  tn>>  uiiux! 
Nationality  Ai  t 


^rdlion  and 


Item  III — Federal  Atquisition  and 
Communit)'  Right-to-Know  (FAR  Case 
95-305) 

The  intenin  rule-  putmshed  in  FAC 
90-34  is  revised  drui  iiDHiized.  The  rule 
implements  ExeciiSi  v e  ( *'-nei  1 2969, 
Federal  Acquisition  uui  (.oiiimunity 
Right-to-Know.  wiiirrs  requires  tha* 
Government  contractDrs  repon  lu  • 
public  manner  on  Uixa.  chenvu  a:-- 
released  into  the  envtronrneiii.  The  Iinal 
rule  differs  from  the  interim  rule  in  that 
It  amends  FAR  Sutipar  ;  ^  ^  the 
provision  at  52.22  vi.<.  ^n,:  the  clause 
at  52.223-14  to  clanfv  tnat  (1)  an  offeror 
must  submit  ri  Certificatior!  r.fTnxic 
Chemical  Releast^  Rpportu-.i;.  :->-'garding 


only  those  'ricintifs  that  .t  owns  or 
operates    i!ul  ;_:  .  contractor  must  file 
aToxic  LJiemicai  Release  inventon 
Form  with  the  Environmental  Protection 
*, t;ency  only  tor  :!s  raciiities  that  are 
^  ;f)!ft<n  to  the  fftporting  requirements  of 
»ht^  i-.r'\^-rv^-u..:\  f'iaiv.mg  and 
Com;Tiun:'v  RiRht  •?■  Know  Act  of  1986 

Item  iV      kestnctions  on  Certain 
Foreign  Purchases  |F,\R  Case  95-303) 

This  final  rule  .amends  FAR  Subpart 
25.7  and  the  clause  at  52^25-11  to  (i) 
implement  Executive  Urder  12959 
Prohibiting  Certain  Transactions  with 
Respect  to  Iran,  and  (2)  refi^t  trie 
regulations  of  the  Department   it  the 
Treasury,  Office  of  Foreign  Assets 
Control  (31  CFR  Chapter  V)  Tran  and 
Libya  are  added  to  the  hst   >r  sources 


from  which  procurement  is  restricted; 
Vietnam.  Cambodia,  ;^nd  South  Africa 
are  removed  from  the  list. 

Item  V — Legal  Proceedings  Costs  fFAR 
Case  93-010) 

This  final  rule  amends  FAR  31.205— 
47  to  make  the  costs  of  pre-  or  post- 
award  protests  unallowable.  An 
exception  to  this  requirement  is  made 
for  costs  incurred  to  defend  against  a 
protest,  ;f  the  costs  are  incurred 
pursuant  to  a  written  request  from  tne 
contracting  officer 

Dated   .-Kr.gus!  2.  1^6. 
Edward  C.  Loeb, 

Director  F^a-'r'::  Acquisition  Policy  Division. 
;FK  Ckx.   Q6-20139  Fufd  8-7-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

24  CFR  Part  103 
[Docket  No.  FR-^WW  1-^-011 
RIN  2529-AA79 

Office  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity; 
Revision  of  HUD's  Fair  Housing 
Complaint  Processing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Interim  rule. 

SOIMMARf :  This  interim  rule  amends 
HUD  s  regulations  governing  fair 
housing  complaint  processing. 
Specifically,  this  rule  removes  the 
provision  allowing  a  respondent  to 
request  a  subpoena  during  a  fair  housing 
investigation.  The  removal  of  this 
provision  will  eliminate  the  delays 
associated  with  subpoena  requests  and 
expedite  the  investigation  process. 
Further,  the  rule  will  prevent  the 
appearance  of  a  conflict  of  interest 
between  HUD's  dual  role  as  investigator 
and  impartial  arbiter  of  discovery 
disputes  between  complainants  and 
respondents.  This  interim  rule  will  also 
conform  HUD's  investigation  practices 
with  those  of  other  Federal 
ridministrative  agencies. 
DATES:  Effective  date:  September  9, 
1996. 

Cnmmcnts  due  date:  October  7,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  interim  rule  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S\V.  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.n\.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Forward,  Deputy  Assistant 
Secretarv'  for  Enforcement  and 
Investigations.  Room  5106,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW..  Washington, 
DC  20410,  telephone  number  (202)  708- 
4211.  For  hearing-  and  speech- impaired 
persons,  this  number  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (With  the  exception  of  the 


"800"  number,  these  numbers  are  not 
toll  free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Respondent's  Right  to  Request 
Subpoena 

The  Fair  Housing  Amendments  Act  of 
1988  amended  section  811  of  the  Fair 
Housing  Act  (title  Vm  of  the  Qvil 
Rights  Act  of  1968,  as  amended,  42 
U.S.C.  3601  et  seq.)  (the  Act).  Section 
811,  as  amended,  authorizes  the 
Secretary  of  HUD  toissue  subpoenas 
and  order  discovery  in  aid  of  fair 
housing  investigations  and  hearings. 
The  Secretary  has  delegated  this 
investigative  authority  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  The  Secretary's  authority 
to  conduct  hearings  has  been  delegated 
to  HUD's  administrative  law  judges. 

Prior  to  the  Fair  Housing 
Amendments  Act  of  1988,  the  Act  did 
not  contain  an  administrative  hearing 
process  with  discovery  available  to  the 
parties.  However,  the  original  language 
of  section  811(b)  of  the  Act  permitted  a 
respondent  to  request  the  issuance  of  a 
subpoena  during  a  fair  housing 
investigation: 

Upon  written  application  to  the  Secretary, 
a  respondent  shall  be  entitled  to  the  issuance 
of  a  reasonable  number  of  subpoenas  by  and 
in  the  name  of  the  Secretary  to  the  same 
extent  and  subject  to  the  same  limitations  as 
subpoenas  issued  by  the  Secretary  himself. 

Subpoenas  issued  at  the  request  of  a 
respondent  shall  show  on  their  face  the  name 
and  address  of  such  resp>ondent  and  shall 
state  that  they  were  issued  at  his  request.  42 
U.S.C.  3611(b)  (1969). 

The  Fair  Housing  Amendments  Act  of 
1988  removed  the  above-quoted 
provision  from  the  Act  and  granted  the 
Secretary  sole  authority  for  conducting 
discovery  during  fair  housing 
investigations.  However,  HUD's 
regulation  at  24  CFR  103.215,  pubhshed 
on  January  23, 1989,  includes  a 
provision  which  permits  a  respondent 
to  request  a  subpoena  during  an 
investigation.  HUD's  regulations  do  not 
provide  a  complaining  party  with  the 
opportunity  to  request  issuance  of  a 
subpoena.  However,  the  complainant  is 
permitted  to  request  that  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  revoke,  quash  or  modify  a 
respondent's  subpoena.  This  difference 
was  based,  in  part,  on  the  assumption 
that  HUD  would  be  representing  the 
interests  of  the  complaining  party,  and 
therefore  the  respondent  should  be 
offered  the  ability  to  discover 
information  in  its  own  defense. 


A  recent  Department  of  Justice 
memorandum  '  calls  that  assumption  " 
into  question  The  memorandum  states 
that  the  responsibility  of  the 
government  in  the  conduct  of  fair 
housing  cases  is  not  to  advocate  for  the 
complainant,  but  to  serve  the 
government's  goals  of  doing  justice  and 
correcting  s(x;ietai  wrongs. 
Consequently,  HUD"s  role  in  a  fair 
housing  investigation  is  to  objectively 
consider  the  facts  and  determine 
whether  cause  e.xists  to  believe  that  a 
violation  of  the  Act  has  occurred,  not  to 
represent  the  interests  of  the 
complainant. 

B.  Revision  of  24  CFR  103.215 

The  lack  of  statutory  support 
discussed  above  has  prompted  HUD  to 
publish  this  interim  rule,  which  revises 
§  103.215  to  delete  the  requirement  that 
HUD  issue  a  subpoena  at  the  request  of 
a  respondent.  There  are  additional 
reasons  for  HUD's  decision  to  take  this 
action: 

1.  Prevents  Appearance  of  Conflict  of 
Interest 

This  interim  rule  prevents  the 
appearance  of  a  conflict  of  interest 
between  the  Assistant  Secretary's  dual 
roles  as  investigator  and  as  impartial 
arbiter  of  discovery  disputes  between 
complainants  and  respondents  by 
removing  the  requirement  that  HUD 
engage  in  discovery  at  the  direction  of 
one  of  the  parties.  The  refereeing  of 
these  disputes  is  a  function  more 
properly  allocated  to  the  administrative 
law  judges  in  the  context  of 
administrative  hearings,  or  district  court 
judges  in  the  context  of  elected  federal 
litigation. 

2.  Expedites  Investigation  Process 

This  interim  rule  eliminates  delays  in 
the  investigation  process  which  are 
associated  with  processing  subpoena 
requests  from  respondents.  The  Art 
charges  HUD  with  completing  all  fair 
housing  investigations  wathin  a  100-day 
period,  if  practicable.  If  the  fair  housing 
investigation  caimot  be  completed 
within  that  time,  the  Secretary  is 
required  to  notify  the  complainant  and 
the  respondent  of  the  reasons  for  the 
delay.  (42  U.S.C.  3610(a)(1).)  However, 
the  United  States  Commission  on  Civil 
Rights  noted,  in  its  report  on 
enforcement  of  the  Act,  that  the 
complexity  of  some  cases  and  the  heavy 
caseload  burden  on  investigative  staff 


'  Assistant  Attorney  General  Walter  Dellinger, 
memorandum  to  Deval  L.  Patrick.  Assistant 
Attorney  General  for  Civil  Rights,  The  Belationship 
Between  Department  Attorneys  and  Persons  on 
Whose  Behalf  the  United  States  Initiates  Cases 
Under  the  Fair  Housing  Act  Uanuary  20, 1995). 
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bore  out  the  observation  that  HUD 
frequently  is  not  able  to  close 
complaints  or  make  deteiminations  in 
100  days.2  HUD  has  detennined  that 
piu^uing  discovery  at  the  direction  of 
the  respondent,  in  addition  to  the 
discovery  that  HUD  determines  is 
necessary  to  the  investigation,  is  not 
necessary  to  a  fair  and  impartial 
determination  and  can  actually  impede 
HUD's  efforts  to  complete  the 
investigation  in  a  timely  manner. 

3.  Conforms  HUD's  Investigative 
Practices  to  Other  Federal  Agencies 

This  interim  rule  will  conform  HUD's 
investigation  practices  with  those  of 
other  Federal  administrative  agencies, 
which  do  not  provide  for  discovery  by 
parties  during  the  investigation  of  civil 
rights  complaints.  HUD's  review  of  the 
relevant  regulations  of  the  Equal 
Employment  Opportunity  Conmiission 
for  Title  VII  of  the  Civil  Rights  Act  of 
1968  (29  CFR  part  1601),  the  Americans 
writh  Disabilities  Act  (29  CFR  part  1630), 
the  Equal  Pay  Act  (29  CFR  part  1620), 
and  the  Age  Discrimination  in 
Employment  Act  (29  CFR  part  1626) 
revealed  that  a  respondent  does  not 
have  an  opportimity  to  request  a 
subpoena  during  the  government's 
investigation  c  f  a  civil  rights  complaint 
under  any  of  these  regulations.  Similar  . 
regulations  governing  the  Department  of 
Education's  enforcement  of  "Title  IX  of 
the  Education  Amendments  of  1972  (34 
CFR  part  106),  and  the  Department  of 
Justice's  enforcement  of  the  Immigration 
Reform  and  Control  Act  of  1986  (28  CFR 
part  44)  also  do  not  contain  any 
provisions  authorizing  a  respondent  to 
request  a  subpoena  during  a  civil  rights 
investigation  under  these  statutes. 

HUD  believes  that  the  experience  of 
other  Federal  administrative  agencies 
provides  positive  guidance  for  this 
decision  to  streamUne  and  simplify  the 
investigation  process. 

C.  Respondent's  Ability  To  Prepare  Its 
Defense 

HUD  believes  it  is  important  to 
emphasize  that  this  interim  rule  does 
not  compromise  a  respondent's  ability 
to  prepare  its  own  defense.  A 
respondent  may  continue  to  conduct  an 
independent  investigation  of  the  facts 
underlying  the  fair  housing  complaint 
and  may  obtain  the  Final  Investigative 
Report  on  which  HUD's  determination 
is  based.  This  interim  rule  does  not 
change  a  respondent's  abiUty  to  compel 
discovery  or  request  a  subpoena  from  an 
administrative  law  judge  during  the 


'  United  States  Commission  on  Civil  Rights.  The 
Fair  Housing  Amendments  Act  of  1988:  The 
Enforcement  Report,  at  40-42  (1994). 


administrative  hearing  process.  (See  24 
CFR  104.500-104.590.)  This  interim 
rule  only  affects  the  ability  of  a 
respondent  to  compel  the  use  of  HUD's 
resources  to  subpoena  evidence 
independent  of  the  evidence  which 
HUD  has  detennined  is  necessary  to  the 
investigation. 

n.  Justification  for  Interim  Ruiemaidng 

HUD  generally  publishes  a  rule  for 
pubUc  comment  before  issuing  a  rule  for 
effect,  in  accordance  •with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  in  this  case  prior  public 
comment  is  contrary  to  the  public 
interest,  since  immediate 
implementation  of  this  interim  rule  will 
benefit  the  public. 

This  interim  rule  removes  a 
respondent's  right  to  request  a  subpoena 
during  the  course  of  a  fair  housing 
investigation.  HUD's  processing  of  these 
subpoena  requests  may  delay,  and  often 
has  delayed,  its  investigation  of 
complaints  alleging  discriminatory 
housing  practices.  By  eliminating  these 
delays,  this  interim  rule  expedites 
HUD's  investigations  and  its  ability  to 
enforce  the  Act.  Further,  the  rule 
prevents  the  appearance  of  a  conflict  of 
interest  between  HUD's  dual  roles  as 
investigator  and  impartial  arbiter  of 
discovery  disputes  between 
complfiinants  and  respondents.  Such  an 
appearance  weakens  HUD's  abiUty  to 
conduct  fair  housing  complaint 
investigations. 

This  interim  rule  does  not 
compromise  a  respondent's  abiUty  to 
prepare  its  own  defense.  Respondents 
will  still  be  able  to  compel  discovery  or 
request  subpoenas  during  the 
administrative  hearing  process.  The  rule 
only  affects  the  ability  of  a  respondent 
to  compel  use  of  HUD's  resources  to 
subpoena  evidence  over  and  above  the 
information  which  HUD  has  determined 
is  necessary  to  a  full  and  fair 
investigation. 

Although  HUD  believes  issuing  this 
interim  rule  for  immediate  effect  will 
benefit  the  public,  HUD  welcomes 
public  comment.  All  comments  will  be 
considered  in  the  development  of  the 
final  rule. 


HI   («hei  Matters 

A.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
streamlines  HUD's  regulations 
governing  fair  housing  complaint 
processing.  The  rule  will  have  no 
adverse  or  disproportionate  economic 
impact  on  small  businesses. 

B.  Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
amends  an  existing  regulation  by 
streamlining  provisions  and  does  not 
alter  the  environmental  effect  of  the 
regulations  being  amended.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  was  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Envirorunental 
Policy  Act  of  1969  (42  U.S.C.  4332)  at 
the  time  of  development  of  regulations 
implementing  the  Act.  That  finding 
remains  appficable  to  this  rule,  and  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  poUtical  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  frxjm  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Govenmient  and 
State  and  local  governments. 

D.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  imder  the  Order.  No 
significant  change  in  existing  HUD 
poUcies  or  programs  will  result  from 
promulgation  of  this  rule. 
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F:  /•.Af'^ufH''  ■jrcfr  :."^r,6,  Regulatory 

'his  iiitenn  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 

Exp<;:utive  Order  l^Bh^^  Rt^^^u'iatory 
Pl'innmg  and  Pf'Vif.i  .\:i\  ,  nanges 
riiade  t(j  tlie  mtf  nn;  ride  as  a  result  of 

tr.rtt  review  ar*'  i  i-^ar' v  -.dentified  in  the 
docket  file,  which  is  -ivdi.dDie  for  public 
inspec:ti()n  in  tne  ^I'ficf   /f  *ht 
[department  s  Ru!f>  D.K.Kel  Lie.*.,  Room 
102:^6.  45t  Seventn  ^^r^-et,  SW.. 
Washington  [X^  2(i4irM"'5nn 

List  of  Subjects  in  24  CFR  Pan  !0,T 

Adniinistrative  practice  dii^ 
prcx'edure.  Aged,  f- air  housing, 
IndividLials  with  disabilities, 
Int^Tgfivemmentai  rbiations, 


Investigations,  Mortgages  H  e  n  a ;  1 1 « •  s 
Reporting  and  recordkeepmg 
requirements. 

Accordingly,  24  CFR  part  103  is 
amended  as  follows: 

P a R^  1 03--    PAIR  HOUSING—- 
COMPLALNT  PROCESSING 

1.  The  authority  citation  for  z4  '  FK 
part  103  continues  to  read  as  foiii.w<; 

Audiority:  42  U.S.C.  3535(d),  3601- 3b  i  q 

2.  Section  103.215  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

i  1 03.21 5    Conduct  ol  t  n  vestigatton  s. 

*         •        *         •         • 

(b)  The  Assistant  Secretary  may 
conduct  and  order  discovery  in  aid  of 


the  investigation  bv  the  same  methods 
and  tu  tne  same  extent  that  diw^cnery 
rn-TV  be  ordered  m  hti  admin'.strati\e 
proceeding  under  24  i^Fk  part  104 
except  that  the  Assistant  Sec^eta^^  shal' 
have  the  power  to  issue  subpoena'- 
described  in  24  CFR  104  590  m  support 
of  trie  investigation-  Subpoenas  issued 
nv  tne  Assistant  Secretarv*  must  be 
approved  bv  the  C^eneral  Counsel  as  to 
*neir  legality  before  issuance. 

Dated-  Apr;!  23    I'J96_ 
Elizabeth  K.  Juhan. 

r)€oat\  Afsis-nrt  >frrc!(:nforPoUcyand 

initiativKS 
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REMINDERS 

The  Items  r  this  list  were 
edHnialy  co-ic^eo  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
si^ificance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Olives  grown  in  California  and 

imported:  out>lished  8-5-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  'eguiations: 
Texas  citrus  fruit  crop; 
put)iishea  S-S-96 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  iicensing 
Bioiogica  weapons 
production  equipment; 
microorganisms,  toxins 
and  aflatoxins;  vaccines 
containing  microorganisms 
and/or  toxins,  and 
immurwtoxins;  published 
8-8-96 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Immigration  and  Nationality 
Act  employment 
provisions;  contractor 
compliance;  putDlished  8- 
8-96 
Information  Tectwiology 
Management  Reform  Act 
of  1996;  implementation; 
piMished  8-8-96 
ENERGY  DEPARTMENT 
National  Environmental  Policy 
Act;  implementation; 
published  7-9-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  air,  ciean  wate'.  solid 
waste,  radiation  and 
pesticides;  CFR  Part 
renxjved;  published  8-8-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Teiecomrr.unications  Act  of 
1996;  implementation: 
Out-of-region,  domestic, 
interstate,  interexchange 
services  by  Bell  Operating 
Companies;  published  7- 

GENERAL  ACCOUNTING 

OFFICE 

Bid  protest  process,  timeliness 

requirement;  put>lished  7-26- 

96 


GENERAL  SERVICES 
ADMINISTRATION 
f  eoerai  Acquisition  Regulation 
(FAR): 

Immigration  and  Nationality 
Act  employment 
provisions;  contractor 
compliance:  published  8- 
8-96 
Information  Technology 
Management  Reform  Act 
ot  1996;  implementation; 
published  8-8-96 
Federal  Information  Resources 
Maruigement  Regulation: 
CFR  Chapter  removed; 
published  7-29-96 
Federal  property  management: 
Information  and  records 
management  and  use- 
Records  managemerrt 
program;  FIRMR 
provisions  relocation; 
published  8-7-96 
Telecommunications 
resources  management 
and  use- 
Government  telephone 
systems,  etc.;  FIRMR 
provisions  relocation; 
published  8-7-96 
Utilization  and  disposal- 
Excess  arxj  exchange/sale 
information  technology 
(IT)  equipmertt  disposal; 
FIRMR  provisions 
relocation:  putrfished  8- 
8-96 

HOUSING  4NC  JRBAN 

DEVELOPMEN' 

DEPARTMENT 

Conflict  of  interests;  published 

7-9-96 
Mortgage  and  loan  insurance 
programs: 

Single-family  nwrtgage 
insurance- 
Technical  amendments, 
clarifications,  and 
corrections;  published  7- 
9-96 

NATIONAL   AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Immigration  and  Nationality 
Act  employment 
provisions;  contractor 
compliance;  putilished  8- 
8-96 

Information  Technology 
Management  Reform  Act 
of  1996;  implementation; 
published  8-8-96 
NUCLEAR  REGULATORY 
COMMISSION 
Available  spent  nuclear  fuel 

storage  capacity;  criteria 

and  procedures  for 

determining  adequacy;  CFR 


part  removed;  published  7- 
9-96 

SOCIAL  SECURITY 
ADMINISTRATION 
Soc.a.  ieGwr;r>  oenefits: 
Federal  old  age,  survivors 
and  disability  inurance- 
Living  in  the  same 

household  and  lumpsum 
'  death  payment  rules; 
revision;  putilished  8-8- 
96 

TRANSPOP^STiON 
DEPASTMEN' 
Coas'  Gua'C 

Pc*    J    :  Aa:.--ways  safety: 
Elliott  Bay,  WA;  safety  zor>e; 
putjlished  8-7-96 

TRANSPOPTA"^iON 
DEPARTMENT 
Feflerai  Aviatior 
Administration 
Airv^orthiness  standards: 
Rotorcraft,  normal  and 
transport  category- 
European  Joint  Aviation 
Authorities 
requirements; 
harmonization; 
published  5-10-96 

COMMENTS   DUE   NEX' 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  MarKetlPQ 

Service 

Potatoes  (Irish)  grown  irv- 
Colorado;  comments  due  by 
8-14-96;  published  7-15- 
96 

AGRiCUl-CfE 
DEPAP'MEN^ 

Animal  and  Plant  Health 
inspection  Service 
Plant-related  quarantine, 
domestic: 

Com  cyst  nematode; 
comments  due  t)y  8-15- 
"^6:  published  7-16-96 

AGRICULTURE 

DEPAR^MEN' 

Farm  Service  Agency 
Farm  marketing  quotas, 
aaeage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  by 
8-15-96;  published  7-16- 
96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  arxl 
management: 

Alantic  surf  clam  and  ocean 
quahog;  comments  due 
by  8-13-96;  put)lished  6- 
20-96 


Benng  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  try  8-15- 

--.-     .,  1-:  <,-..:Ki  7-16-96 

£NvinONMENTAL 
PROTECTION  AGENCY 
Air  and  water  programs: 
Pulp,  paper,  and  papertoard 
industries;  effluent 
limitations  guidelir>es, 
pretreatment  standards, 
and  new  source 
performance  standards; 
comments  due  by  8-14- 
96;  published  7-15-96 
Air  programs;  fuels  and  fuel 
additives: 

Healttveffects  testing 
requirements  for 
registration;  minor 
cfianges;  comments  due 
by  8-12-96;  published  7- 
11-96 
Registration  requirements 
changes,  and  applicatNllty 
to  blenders  ot  deposit 
control  gasoline  additives; 
comments  due  by  8-12- 
96;  published  7-11-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Tennessee;  comments  due 
by  8-12-96;  published  7- 
11-96 
Wisconsin;  comments  due 
by  8-16-96;  put)lished  7- 
17-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
Tennessee;  comments 
due  by  8-12-96; 
published  7-11-96 
Hazardous  waste: 
Indian  Trit>e's  hazardous 
waste  programs 
autfx>rization  urKier 
Subtitle  C  of  Resource 
Conservation  and 
Recovery  Act;  comments 
due  by  8-13-96;  published 
6-14-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agrcuttural  commodities: 
Cyfluthrin;  comments  due  by 
8-16-96;  published  7-17- 
96 
-  Glyphosate;  comments  due 
by  8-12-96;  published  7- 
12-96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingerx;y 
plan- 
National  phorrties  list 
update;  comments  due 
by  8-14-96;  published 
7-15-96 
National  pnonties  list 
update;  comments  due 
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by  8-16-96;  ptjtXished 
&• ',  7-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  camer  servces 

31.0-3'!  3  GHz  freQoenc> 
band  designatKxi  to  locat 
muttipctnf  distnbutKXi 
services  hx  hub-to- 
sobscnber  and  subscriber- 
to-hub  transmissions; 
comments  due  by  &-'2 
96.  pcitJhshed  7-29-96 

Telephone  number 
portabihty;  cost  recovery; 
commertts  due  by  8-i5- 
96;  published  7  25-96 
Personal  communicat)ons 
services; 

CofT¥iiercial  mobile  radio 
services  licensees- 
Geographic  partitioning 
and  spectrum 
disaggregation  .  'narKet 
entry  barriers 
elimination,  comrrtents 
due  by  8-1S-96 
published  7  25-96 
Radio  stations,  taWe  ot 
assignments 

Arkansas;  comments  due  by 
&-12-96,  published  7-2-96 

Hawaii,  cx)mments  due  Dv 
8-12-96.  published  7  2-96 

Michigan;  comments  due  by 
8-12  96;  published  ^-8-96 

Missoun;  comments  due  by 
8-12-96;  published  7-2-96 
Telecommunications  Act  of 

1996;  implementation: 

In-region,  interstate, 
domestic  interLATA 
services  by  Bell  Operating 
Companies,  comments 
due  by  8- -5-96    Dublishea 
7-P9-96 

FEDERAL  RESERVE 
SYSTEM 

Reserve  reduirements  of 
depository  institutions 
(Requlatiof^  L' 

Time  deposits,    lonpersorial 
time  deposits, 
Eurocurrency  liabilities, 
etc  ,  comments  due  by  8^ 
'6-96   pubtished  6-17-96 

FEDERAL  TRADE 
COMMISSION 

Industry  guides 
Jewetr/   precious  metals, 
and  pewter  industries; 
comments  doe  by  8-12- 
96;  published  5-30-96 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Osage  Roll,  certificate  of 

competency;  Federal 

regulatory  review; 


comments  due  by  8-16- 

96,  pubiish«.l  5  '7-qf 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  ana  threafene<i 
species 

Lloyd's  hedgehog  cactus; 
comments  due  tjy  8-13- 
96.  published  6-14-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration 

Nonimmigran!  siatut 
condrtjons;   ntormation 
disclosure,  comments  due 
by  8-13-96;  published  6- 

M-96 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  ot 
Congress 

Procedures  and  services: 
Copyright  claims;  group 
registration  of  photograptis 
Correction;  comments  due 
by  8-15-96;  pubfistwd 
6-26-96 
PERSONNEL  MANAGEMEN-' 
OFFICE 

Conflct  of  Interest;  comments 
due  by  8-15-96;  published 
7-16-96 
Prevailing  rates  systems; 
comments  due  by  8-12-96; 
published  7-12-96 

TRANSPORTATION 

DEPARTMENT 

Privacy  Act;  implementation 
FedefBi  regulatory  review; 
oonwnents  due  by  8-12- 
96;  publisbed  6-11-96 

TRANSPORTATION 

DEPARTMENT 
Federal  Aviation 
Administration 
Aiiports: 
Passenger  facility  cfiarges; 
comments  due  by  8-16- 
96;  published  5-21-96 
Ainwortbiness  directives: 
Airbus;  comments  due  by  8- 

12-96;  published  7-1-96 
AlliedSignal.  Inc.;  comments 
due  by  8-14-96;  published 
6-11-96 
Beech;  comments  due  by  8- 

16-96;  published  6-13-96 
Bomt)anier;  comments  due 
by  8-16-96;  published  7-8- 
96 
Domier;  comments  due  by 
8-12-96;  published  6-11- 
96 
New  Piper  Aircraft,  Inc.; 
commenfs  due  by  8-16- 
96;  published  6-13-96 
Pilatus  Aircraft  Ltd.; 
comments  due  by  8-14- 
96;  published  6-11-96 


Rolls-Royce  pic;  comments 
due  by  8-12-96;  putslished 
6-12-96 
Schweizer  Aircraft  Corp,  et 
al.,  comments  due  by  8- 
16-96;  published  6-17-96 
Airworthiness  starxjards: 
Special  conditions- 
Agusta  models  A109D 
arxj  A109E  helicopters; 
commerrts  due  by  8-12- 
96,  published  6-13-96 
Class  D  and  Class  E 
airspace;  comments  due  by 
&- 12-96;  plashed  6-24-96 
Class  E  airspace;  comments 
due  by  8-12-96;  published 
6-24-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Right-of-way  and  environment: 
Federaii  regulatory  review— 
Mitigation  of  impacts  to 
wetlands;  comments 
due  by  8-16-96; 
published  6-17-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 

Firearms  Bureau 

Aiconolic  beverages: 
Denatured  alcohol  and  rum; 
distribution  and  use. 
Federal  regulatory  review; 
comments  due  by  8-12- 
96;  published  6-13-96 
Tax-free  alcohol,  distribution 
and  use;  comments  due 
by  8-12-96;  published  6- 
13-96 
Volatile  fruif-flavor 
concentrate,  production; 
comments  due  by  8-12- 
96    published  5-13-96 

Practice  arxi  procedure; 
Federal  regulatory  review; 
comments  due  by  8-12- 
96;  published  6-13-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 

Partnership  termination; 
comments  due  by  8-15- 
96;  pubiisned  5-13-96 
Procedure  and  administration: 

Domestic  unincorporated 
business  organizations 
classification  as 
partnerships  or 
associations,  hearing; 
cor.ments  due  by  8-12- 
56    published  5-13-96 

TREASURY  DEPARTMENT 
Thntt  Supervision  Office 
Conflicts  of  interest,  corporate 
opportunity,  and  hazard 
insurance,  comments  due 
by  8-13-96,  published  6-14- 
96 


Operations: 

Sut>sidianes  and  equity 
investments;  Federal 
regulatory  review; 
comments  due  by  8-12- 
96;  published  6-13-96 


LIST  OF  PUBUC  LAWS 

This  is  a  list  of  public  bills 
from  tfie  I04th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
con)unction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641    The  text  of 
laws  is  not  putslished  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Supenntendent  of  Documerrts, 
U.S,  Government  Pnnting 
Office.  Washington,  DC  20402 
(phone.  202-512-2470) 

H.R.  782/P.L.  104-177 

Federal  Employee 
Representation  improvement 
Act  of  1996  (Aug.  6,  1996; 
110  Stat    1563) 

H.R.  3215/P.L.  104-178 

To  amend  title  18,  United 
States  Code,  to  repeal  the 
provision  relating  to  Federal 
employees  contracting  or 
trading  with  Indians,  (Aug.  6, 
1996;  110  Stat  1565) 

H.R.  3235/P.L.  104-179 

Office  of  Government  Ethics 
Authorization  Act  of  i996 
(Aug,  6.  1996;  110  Stat.  1566) 

H.R.  3603/P.L.  104-180 

Agriculture,  Rural 
Development    Food  and  Drug 
Administration,  and  Related 
Agencies  Appropriations  Act, 
1997  (Aug.  6,  1996;  110  Stat. 
1569) 

H.J.  Res.  166/P,L.  104-181 

Granting  the  consent  of 
Congress  to  the  Mutual  Aid 
Agreement  between  the  city  of 
Bnstoi,  Virginia,  and  the  city 
of  Bristol,  Tennessee,  (Aug.  6, 
1996;  110  StaL  1609) 

S.  1316/P.L.  104-182 

Safe  Dnnking  \^ater  Act 
Amendments  of  '996  (Aug.  6, 
1996;  110  Stat.  1613) 

S.  1757/P.L.  104-183 

Developmental  Disabilities 
Assistance  and  Bill  of  Rights 
Act  Amendments  of  1996 
(Aug    6,  1996;  HO  Stat.  1694) 

Last  List  August  7,  1996 
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NOTICES 

Agency  information  collection  activities: 
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Interior  Department 

^ee  r;>n  an.i  \\,;c:.;fe  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 
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International  Trade  Commission 

NOTICES 
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41652-41653 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  NatxiraHzation  Service 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 
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RULES 

Motor  vehicle  safety  standards: 
Brake  hoses — 
Whip  resistance  test,  41510—41514 

NO-'CES 
Meetings: 
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Endangered  and  threatened  species; 
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identification,  41541-41561 
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Olympic  National  Park,  WA,  41650 
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Presidential  Documents 


Executive  Order  13013  of  August  6    1996 

Amending  Executive  Order  X'o    10163    the    Irmed  Forres 
Reserve  Medai 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States,  including  my  authority  as  Commander  in  Chief 
of  the  Armed  Forces  of  the  United  States,  it  is  hereby  ordered  that  Executive 
Order  No.  10163.  as  amended,  is  further  amended  by  striking  out  sections 
3  and  4  and  in^enr.R  m  lieu  thereof  the  following  new  sections  3  and 
4: 

"3.  The  Armed  Forces  Reserve  Medal  may  be  awarded  to  members  or 
former  members  of  the  reserve  components  of  the  Armed  Forces  of  the 
United  States  who  meet  one  or  more  of  the  following  three  criteria. 

a.  The  member  has  completed  a  total  of  10  years  of  honorable  service 
in  one  or  more  of  such  reserve  components,  including  annual  active  duty 
and  inactive  duty  training  as  required  by  appropriate  regulations,  provided 
that  (1)  such  10  years  of  service  was  performed  within  a  period  of  12 
consecutive  vears.  (2)  such  service  shall  not  include  service  in  a  regular 
component  of  the  armed  forces,  including  the  Coast  Guard,  but  (A)  service 
in  a  reserve  component  that  is  concurrent,  in  whole  or  in  part,  with  service 
in  a  regular  component  of  the  armed  forces  shall  be  included  in  computing 
the  required  1 
which  reservt 
of  tnp  anned 
considerec  a 
such  service  ~ 
or  the  Mari  n  e  ( 


i)  .ears  o:  reser\  ■  service,  and  (B)  any  period  of  time  during 

sH-v,,e   IS  interrupted  by  service  in  a  regular  component 

:rrces  shall  be  excluded  in  computing,  and  shall  not  be 

jreak  in,  the  said  period  of  12  consecutive  years,  and  (3) 

r.a  !  not  include  service  for  which  the  Naval  Reserve  Medal 

or; «;  Reserve  Medal  has  been  or  may  be  awarded. 


b.  On  or  after  August  1,  1990,  the  member  was  called  to  active  duty 
and  served  under  sections  12301(a),  12302,  12304,  12406  (formerly  sections 
672(a),  673,  673b,  3500,  and  8500)  and  Chapter  15  of  title  10,  United  States 
Code,  or,  in  the  case  rS  he  United  States  Coast  Guard  Reserve,  section 
712  of  title  14,  United  States  Code. 

c.  On  or  after  August  1,  1990,  the  member  volunteered  and  served 
on  active  duty  in  support  of  specific  U.S.  military  operations  or  contingencies 
designated  by  the  Secretary  of  Defense. 

4.  Not  more  thar:  una  Armed  Forces  Reserve  Medal  may  be  awarded 
to  any  one  person.  The  member  shall  receive  the  medal  with  the  distinctive 
design  of  the  reserve  component  with  which  the  person  served  at  the  time 
of  award  or  in  which  such  person  last  served.  The  medal  is  awarded  with 
the  appropriate  appurtenance  that  denotes  the  manner  in  which  the  award 
was  earned,  either  through  completion  of  10  years  of  service,  mobilization, 
or  volunteering  for.  and  serving  on,  active  duty  in  support  of  operations 
or  contingencies  designated  by  the  Secretary  of  Defense.  For  each  succeeding 
mobilization,  volunteering  for,  and  serving  on,  active  duty  in  support  of 
operstions  or  contingencies,  or  10-year  period  of  service  as  above  described, 
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and  a  suitable  appurtenance  may  be  awarded,  to  be  worn  vv;th  the  nicCdl 
in  accordance  with  appropriate  regulations." 


{yjV<}X3^jJj\^T\AM^ 


(FR  Doc.  96-20531 
Filed  8-6-96:  8:45  am) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
August  6.  1996. 


1996 


UMI 


41485 


Rules  and  Regulations 


Federal  Register 
Vol.  61,  No.  155 
Friday,  August  9,  1996 
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contains  regulatory  documents  havtng  general 

applicabiiiK  and  iega!  efecl  most  o*  whicti 
are  Keyed  to  and  codified  in  the  Code  of 
federal  Reguiattons,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguiattons  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  bool<s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

SCFRPart  1620 

Nonappropriated  Fund  Employees 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  interim 
regulations  governing  Thrift  Savings 
Plan  (TSP)  participation  by  certain 
persons  who  move  between  Federal 
civil  service  positions  and  positions 
with  Nonappropriated  Fund  (NAF) 
instnmientalities  of  the  Department  of 
Defense  (DOD)  and  U.S.  Coast  Guard 
(Coast  Guard).  These  interim  regulations 
implement  sections  10,  11,  13  and  14  of 
the  Portability  of  Benefits  for 
Nonappropriated  Fund  Emplovees  Act 
of  1990  (1990  Portability  Act),  as 
amended  by  section  1043  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996  (Defense  Authorization 
Act). 

DATES:  These  interim  rules  are  effective 
on  August  10, 1996.  Comments  must  be 
received  on  or  before  October  10, 1996. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street, 
NW.,  Washington  DC  20005 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  (  Forrest.  Federal  Retirement 
Thrift  Investment  Boara.  1250  H  Street, 
N.VV..  Washington,  D.C.  20005. 
Telephone:  (202)  942-1662. 
Telefacsimile:  (202)  942-1676. 
SUPPLEMENTARY  iNFORMATtON:  The  Board 
administers  the  TSP.  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335.  101  Stat.  514 
(1986),  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C  8401-8479 


(1994).  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401(k)  of  the  Internal 
Revenue  Code. 

The  1990  Portability  Act,  Pub.  L.  101- 
508, 104  Stat.  1388,  1388-335  to  1388- 
341  (codified  largely  at  5  U.S.C. 
8347(p)(l)  and  8461(n)(l)),  as  amended 
by  section  1043  of  the  Defense 
Authorization  Act,  Pub.  L.  104-106, 110 
Stat.  186,  434-439,  provides  that  certain 
employees  who  move  firom  Federal 
service  to  NAF  instrumentalities  are 
ehgible  to  participate  in  the  TSP  by 
virtue  of  their  election  to  be  covered  by 
the  Civil  Service  Retirement  System 
(CSRS)  or  the  Federal  Employees' 
Retirement  System  (FERS).  These 
regulations  set  forth  the  rules  and 
procedures  which  the  NAF 
instrumentality  must  follow  for  its 
employees  who  are  eligible  to 
participate  in  the  TSP  pursuant  to  the 
1990  Portabihty  Act,  as  amended. 
Different  rules  apply  depending  on 
whether  the  employee  moved  on  or  after 
August  10, 1996,  and  whether  he  or  she 
elects  to  be  covered  by  CSRS  or  FERS. 
The  regulations  also  address  an 
employee's  eligibihty  to  participate  in 
the  TSP  if  the  employee  moves  from  a 
NAF  instrumentality  to  a  Federal 
Government  agency. 

The  1990  Portability  Act  permitted 
CSRS  and  FERS  employees  of  the 
Department  of  Defense  and  the  U.S. 
Coast  Guard  who  moved  on  or  after 
January  1, 1987,  to  a  NAF 
instrumentality  to  elect  to  maintain 
their  CSRS  or  FERS  retirement  coverage 
after  the  move.  On  June  10,  1991,  the 
Board  published  an  interim  rule  with 
request  for  comments  in  the  Federal 
Register  (56  FR  26,722)  implementing 
the  1990  Portabihty  Act  as  it  pertained 
to  the  TSP.  The  Board  received  no 
comments  on  the  interim  rule. 

Section  1043  of  the  1996  Defense 
Authorization  Act  amended  the  1990 
Portability  Act  by  expanding  the 
eligibility  requirement  for  employees  of 
NAF  instrumentalities  in  two  ways. 
First,  all  Federal  employees  moving  to 
a  NAF  instrumentality,  not  just  those 
from  the  Department  of  Defense  and 
U.S.  Coast  Guard,  are  ehgible  to 
continue  their  CSRS  or  FERS  retirement 
coverage  after  their  move.  Second,  the 
amendment  changed  the  threshold  for 
being  ehgible  for  CSRS  or  FERS 


retirement  coverage  from  employees 
who  moved  to  a  NAF  instrumentality 
after  December  31, 1986,  to  employees 
who  made  the  move  after  December  31, 
1965.  The  Board's  NAF  regulations  are 
being  revised  to  implement  this 
amendment  to  the  1990  Portabihty  Act. 
The  revised  regulations  do  not  change 
the  procedures  for  retroactive 
participation  in  the  TSP  by  affected 
employees  of  NAF  instrumentalities. 

Sections  1620.93  (a)(2)  and  (a)(3) 
pertain  to  "an  employee  who  moved  to 
a  NAF  instrumentality  mi  or  after 
August  10, 1996,  but  after  December  31, 
1%5,  elects  to  be  covered  by  FERS 
*  •  '."The  1990  Portability  Act,  as 
amended,  does  not  change  the  current 
Federal  law  which  provides  that  FERS 
coverage  can  only  begin  on  or  after 
January  1, 1987.  However,  under  Office 
of  Persormel  Management  regulations, 
eligible  employees  who  transferred  to  a 
NAF  instrumentality  prior  to  January  1, 
1987,  may  elect  FERS  coverage  to  be 
retroactively  effective  on  or  after 
January  1, 1987. 

Section  1620.93(c)  provides  that 
employees  who  are  covered  by  a  NAF 
retirement  plan  are  not  eligible  to 
participate  in  the  TSP.  Under  section 
1620.93,  some  employees  who  are 
covered  under  CSRS  or  FERS  can  elect 
retroactive  NAF  retirement  coverage.  If 
a  TSP  participant  elects  retroactive  NAF 
retirement  coverage,  there  could  be 
contributions  in  his  or  her  account 
which  relate  to  a  period  during  which 
he  or  she  was  ineligible  to  participate  in 
the  TSP.  The  1990  Portabihty  Act,  as 
amended,  does  not  provide  for  the 
transfer  of  funds  between  the  TSP  and 
a  NAF  defined  contribution  plan. 
Therefore,  these  contributions  must  be 
removed  from  the  TSP  imder  the 
Board's  error  correction  regulations  at  5 
CFR  part  1605. 

Section  1620.93(d)  pertains  to 
employees  who  elected  CSRS  or  FERS 
coverage  under  the  1990  Portabihty  Act 
before  the  effective  date  of  these 
regulations.  Their  TSP  elections  are 
valid  if  they  were  properly  implemented 
by  the  NAF  instrumentahty  under  then- 
effective  regulations.  In  all  other 
respects,  these  regulations  apply  to 
those  employees.  The  Board  is  also 
making  several  changes  to  the  interim 
regulations  which  are  imrelated  to  the 
Defense  Authorization  Act  amendments. 
The  Board  has  received  questions  from 
employees  moving  bom  NAF 
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instrumentalities  to  Federal  civil  service 
positions  regarding  when  they  are 
eligible  to  participate  in  the  TSF  The 
1990  Portability  Act,  as  amended,  does 
not  change  the  eligibility  requirements 
set  forth  in  FERSA.  Section  1620.94  is 
being  revised  to  explain  those 
requirements.  In  addition,  since  this 
subpart  was  first  published  on  June  10, 
1991,  the  Board  has  changed  the  manner 
by  which  an  employing  agency  is 
required  to  transmit  employee 
separation  data  to  the  TSF  recordkeeper. 
SeeTSP  Bulletin  94-29.  Elimination  of 
Form  TSP-18.  Validation  of  Retirement 
Information,  and  New  Procedures  for 
Submitting  Form  TSP-3,  Designation  of 
Beneficiary.  Section  1620.97  is  being 
amended  to  reflect  this  change. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

Paperwork  Reduction  .'\ct 

1  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
critena  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemakmg  and  30-Day  Delay  of 
LfTective  Date 

Under  5  U.S.d.  553  (b)(3)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30  days 
because  section  1043  of  the  Defense 
Authorization  Act,  110  Stat,  at  434-435. 
requires  these  regulations  to  be  effective 
on  or  before  August  10,  1996. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  sec.  201,  Pub.  L. 
104-4.  109  Stat.  48,  64,  the  effect  of  this 
regulation  on  State,  local,  and  tribal 
governments  and  on  the  private  sector 
has  been  assessed.  This  regulation  will 
not  compel  the  expenditure  in  any  one 
year  of  $100  miUion  or  more  by  any 
State,  local,  or  tribal  governments  in  the 
aggregate  or  by  the  private  sector. 
Therefore,  a  statement  under  section 
202.  109  Stat.  48.  64-65,  is  not  required. 

Submission  to  Congress  and  the 
General  Accountmg  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA),  as 
amended  by  the  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121, 
tit.  n.  110  Stat.  847.  857-875  (5  U.S.C. 
801(a)(1)(A)),  the  Board  submitted  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  the 
publication  of  this  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  in  section 
804(2)  of  the  APA  as  amended  (5  U.S.C. 
804(2)). 

List  of  Subjects  in  5  CFR  Part  1620 

Employee  benefit  plan.  Government 
employees.  Pensions,  Retirement. 

Federal  Retirement  Thrift  Investment  Board 
Roger  W.  Mehle, 

Executive  Director. 

For  the  reasons  set  out  in  the 
preamble.  Part  1620  of  chapter  VI,  Title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1620— CO^^■|NUAT!ON  OF 
ELIGIBILITY 

1.  The  authority  citation  for  Part  1620 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8474  and  8432b;  Pub. 
L.  99-591, 100  Stat.  3341;  Pub.  L.  100-238, 
101  Stat.  1744;  Pub.  L  100-659, 102  Stat. 
3910;  Pub.  L  101-508,  104  Stat  1388;  Pub. 
L.  104-106, 110  Stat.  186. 

2.  Subpart  G  of  part  1620  is  revised  to 
read  as  follows: 

Subpart  Q — Nonappropriated  f^und 
Employees 

1620.90  Scope. 

1620.91  Definitions. 

1620.92  Employees  who  move  to  a  NAP 
instrumentality  on  or  after  August  10, 
1906. 

1620.93  Employees  who  moved  to  a  NAP 
instrumentality  prior  to  August  10, 1996. 
but  after  December  31,  1965. 

1620.94  Employees  who  move  firom  a  NAP 
Instrumentality  to  a  Federal  Government 
agency. 

1620. 95  Payment  of  TSP  contributions. 

1620.96  Loan  payments. 

1620.97  Transmission  of  information. 

1620.98  Notices. 

1620.99  Other  regulations. 

Subpart  G — Nonappropriated  Fund 
Employees 

S  1820.90    Scope. 

This  subpart  applies  to  any  employee 
of  a  Nonappropriated  Fund  (NAF) 
instrumentality  of  the  Department  of 
Defense  (DOD)  or  the  U.S.  Coast  Guard 
who  elects  to  be  covered  by  the  Civil 
Service  Retirement  System  (CSRS)  or 
the  Federal  Employees'  Retirement 
System  (FERS)  and  to  any  employee  in 
a  CSRS  or  FERS  covered  position  who 
elects  to  be  covered  by  a  retirement  plan 
established  for  employees  of  a  NAF 
instrumentality  pursuant  to  the 


Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1990,  Pub.  L.  101-508,  104  Stat.  1388, 
1388-335  to  1388-341  (codified  largely 
at  5  U.S.C.  8347(p)(l)  and  8461(n)(l) 
(1994)),  as  amended  by  section  1043  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1996,  Pub.  L.  104-106, 
110  Stat.  186,  434-439. 

§1520.91     Definitions 

As  used  in  this  subpart,  the  terms — 

Basic  pay  means  the  pay  from  the 
NAF  instrumentality  used  to  compute 
the  amount  the  individual  is  required  to 
contribute  to  the  Civil  Service 
Retirement  and  Disability  Fund  as  a 
condition  for  participating  in  CSRS  or 
FERS,  as  the  case  may  be. 

Covered  by  means  paying 
contributions  to  the  Civil  Service 
Retirement  and  Disability  Fund  under 
either  CSRS  or  FERS 

Move  means  moving  from  a  position 
covered  by  CSRS  or  FERS  to  a  NAF 
instrumentality  of  the  DOD  or  Coast 
Guard,  or  vjce  versa,  without  a  break  in 
service  of  more  than  1  year. 

Thrift  Savings  Plan  ITSP)  election 
means  a  request  by  an  employee  to  start 
contributing  to  the  TSP.  to  terminate 
contributions  to  the  TSP,  to  change  the 
amount  of  contributions  made  to  the 
TSP  each  pay  period,  or  to  change  the 
allocation  of  future  TSP  contributions 
among  the  investment  funds  and  made 
effective  pursuant  to  5  CFR  part  1600. 

§1620.92    Employees  who  move  to  a  NAF 
instrumentality  on  or  after  August  10,  1996. 

!a!  .\ny  Thrift  Savings  Plan  (TSP) 
elections: 

{Ij  Made  during  a  previous 
employment  by  an  employee  who 
moves  to  a  NAF  instmmentality  on  or 
after  August  10,  1996,  and  who  elects  to 
continue  to  be  covered  by  CSRS  or 
FERS;  and 

(2)  Which  is  still  in  effect  as  of  the 
date  of  the  move  shall  be  implemented 
by  the  NAF  instrumentality  and  shall 
begin  with  the  date  of  the  move. 

[bj  If  an  employee  who  moves  to  a 
NAF  instrumentality  on  or  after  August 
10,  1996,  does  not  have  a  current 
election  to  contribute  to  the  TSP,  he  or 
she  shall  be  permitted  to  make  such  an 
election  during  the  first  TSP  Open 
Season,  as  described  in  5  CFR  1600.2, 
during  which  he  or  she  is  eligible  to  do 
sounders  U.S.C.  8432. 

(c)  An  employee  who  moves  to  a  NAF 
instrumentality  on  or  after  August  10, 
1996,  and  who  elects  to  continue  to  be 
covered  by  CSRS  or  FERS  m.ust  be 
permitted  during  the  appropriate  Open 
Seasons  to  elect  under  5  U.S.C. 
8351(b)(2)  or  8432(a),  as  applicable,  to 
make  future  contributions  to  the  Thrift 
Savings  Fund  from  his  or  her  basic  pay. 


UMI 
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(d)  For  an  employee  who  moves  to  a 

NAF  instrumentality  on  or  after  August 
10,  1996,  and  who  elects  to  continue  to 
be  covered  by  FERS,  the  NAF 
instrumentality  must  also  contribute 
each  pay  period  to  the  Thrift  Savings 
Fund  m  accordance  with  Board 
procedures  on  behalf  of  such  employee 
any  amounts  which  the  employee  is 
eligible  to  receive  under  5  U.S.C. 
8432(c). 

(e)  In  the  case  of  an  employee  who 
moves  to  a  NAF  instrumentality  on  or 
after  August  10, 1996,  and  who  elects  to 
continue  to  be  covered  by  CSRS  or 
FERS,  any  TSP  contributions  described 
in  5  U.S.C.  8351(b)(2)  or  8432(a),  as 
applicable,  for  which  such  employee  is 
eligible  and  which  are  not  made  in 
accordance  with  this  section  because 
the  employee  moves  to  the  NAF 
instrumentality  but  does  not  make  an 
immediate  election  to  be  covered  by 
CSRS  or  FERS,  shall  be  made  up 
according  to  the  error  correction 
procedures  contained  in  5  CFR  part 
1605. 

§1620.93  Employees  who  moved  to  a  NAF 
instrumentality  piior  to  August  10,  1996.  but 
after  Decemt>er  31,  1965. 

(a)  Future  TSP  contributions.  (1) 

Employee  Contributions.  An  employee 
who  moved  to  a  NAF  instramentality 
prior  to  August  10,  1996.  but  after 
December  31,  1965,  and  who  elects  to  be 
covered  by  CSRS  or  FERS  as  of  the  date 
of  such  move  may  elect  to  make  any 
future  contributions  to  the  TSP  in 
accordance  with  5  U.S.C.  8351(b)(2)  or 
8432(a),  as  applicable,  within  30  days  of 
the  date  of  his  or  her  election  to  be 
covered  by  CSRS  or  FERS.  Such 
contributions  shall  begin  being 
deducted  from  the  employee's  pay  no 
later  than  the  pay  period  following  the 
election  to  contribute  to  the  TSP.  Any 
TSP  election  which  may  have  been  in 
effect  at  the  time  of  the  employee's 
move  will  not  be  effective  for  any  future 
contributions. 

(2)  Agency  Automatic  (1  %) 
Contributions.  If  an  employee  who 
moved  to  a  NAF  instrumentality  prior  to 
August  10.  1996,  but  after  December  31, 
1965.  elects  to  be  covered  by  FTRS,  the 
NAF  instrumentality  must  also 
contribute  each  pay  period  to  the  Thrift 
Savings  Fund  on  behalf  of  such 
employee  any  amounts  which  the 
employee  is  eligible  to  receive  under  5 
U.S.C.  B432(c)(l).  beginning  no  later 
than  the  pay  period  following  the 
employee's  election  to  be  covered  by 
FERS.' 

(3)  Agency  Matching  Contributions.  If 
an  employee  who  moved  to  a  NAF 
instrumentality  prior  to  August  10, 
1996,  but  after' December  31,  1965, 


elects  to  be  covered  by  FERS  and  also 
elects  to  make  contributions  to  the  TSP 
pursuant  to  paragraph  (a)(1)  of  this 
section,  the  NAF  instrumentality  must 
also  contribute  each  pay  period  to  the 
Thrift  Savings  Fund  on  behalf  of  such 
employee  any  amounts  which  the 
employee  is  eligible  to  receive  under  5 
U.S.C.  8432(c)(2),  beginning  at  the  same 
Ume  as  the  employee's  contributions  are 
made  pursuant  to  paragraph  (a)(1)  of  this 
section. 

(b)  Retroactive  TSP  Contributions.  (1) 
Without  regard  to  any  election  to 
contribute  to  the  TSP  under  paragraph 
(a)(1)  of  this  section,  the  NAF 
instrumentaUty  shall  take  the  following 
actions  with  respect  to  an  employee 
who  moved  to  a  NAF  instrumentaUty 
prior  to  August  10, 1996,  but  after 
December  31, 1965,  and  who  elects  to  be 
covered  by  CSRS  or  FERS  as  of  the  date 
of  the  move; 

(i)  Agency  Automatic  (1  %)  Make-up 
Contributions.  The  NAF  instrumentaUty 
shall,  within  30  days  of  the  date  of  the 
employee's  election  to  be  covered  by 
FERS,  contribute  to  the  Thrift  Savings 
Fund  an  amount  representing  the 
Agency  Automatic  (1%)  Contribution 
for  all  pay  periods  during  which  the 
employee  would  have  been  eligible  to 
receive  the  Agency  Automatic  (1%) 
Contribution  under  5  U.S.C.  8432, 
beginning  with  the  date  of  the  move  and 
ending  with  the  date  that  .Agency 
Automatic  (1%)  Contributions  begin 
under  paragraph  (a)(2)  of  this  section. 
Lost  earnings  will  not  be  paid  on  these 
contributions  unless  they  are  not  made 
by  the  NAF  in.strumentality  within  the 
time  frames  required  by  these 
regulations. 

(ii)  Employee  Make-up  Contributions. 
(A)  Within  60  days  of  the  electipn  to  be 
covered  by  FERS,  an  employee  who 
moved  to  a  NAF  instrumentaUty  prior  to 
August  10,  1996,  but  after  December  31, 
1965,  and  who  elects  to  be  covered  by 
FERS,  may  make  an  election  regarding 
Employee  Make-up  Contributions.  The 
employee  may  elect  to  contribute  all  or 
a  percentage  of  the  amount  of  Employee 
Contributions  which  the  employee 
vvouid  have  been  eligible  to  make  undor 
5  U.S.C.  8432  between  the  date  of  the 
move  and  the  date  Employee 
Contributions  begin  under  paragraph 
(a)(1)  of  this  section  or,  if  no  such 
election  is  made  under  paragraph  (a)(1) 
of  this  section,  the  date  that  Agency 
Automatic  (1%)  Contributions  begin 
under  paragraph  (a)(2)  of  this  section. 

(B)  Within  60  days  of  the  election  to 
be  covered  under  CSRS,  an  employee 
who  moved  to  an  NAF  instrumentaUty 
prior  to  August  10,  1996,  but  after 
December  31, 1965,  and  who  elects  to  be 
covered  by  CSRS,  may  make  an  election 


regarding  make-up  contributions.  The 
eiupioyee  may  elect  to  contribute  all  or 
a  percentage  of  the  amoimt  of  Employee 
Contributions  which  the  employee 
would  have  been  eligible  to  make  under 
5  U.S.C.  8351  between  the  date  of  the 
move  and  the  date  Employee 
Contributions  begin  under  paragraph 
(a)(1)  of  this  section  or,  if  no  sudi 
election  is  made  under  paragraph  (a)(1) 
of  this  section,  the  pay  period  following 
the  date  the  election  to  be  covered  by 
CSRS  is  made. 

(C)  Deductions  made  from  the 
employee's  pay  pursuant  to  an 
employee's  election  under  paragraph 
(b)(l)(ii)  (A)  or  (B)  of  this  section,  as 
appropriate,  shall  be  made  according  to 
a  schedule  that  meets  the  requirements 
of  paragraphs  (b)  (2)  and  (3)  of  this 
section. 

(iii)  Agency  Matching  Make-up 
Contributions.  The  NAF  instrumentaUty 
must  pay  to  the  Thrift  Savings  Fund  any 
Matching  Contributions  attributable  to 
Employee  Contributions  made  under 
paragraph  (b)(l)(u)(A)  of  this  section 
that  the  NAF  instrumentaUty  would 
have  been  required  to  make  under  5 
U.S.C.  8432(c),  at  the  same  time  that 
such  Employee  Contributions  are 
contributed  to  the  Fund. 

(2)  The  NAF  instrumentaUty  may  set 
a  ceiUng  on  the  number  of  pay  periods 
over  which  the  contributions  referred  to 
in  paragraph  (b)(l)(ii)  of  this  section 
may  be  made;  however,  this  ceiling  may 
not  be  less  than  two  times  the  number 
of  pay  periods  in  which  the  payments 
could  have  been  made.  The  payment 
schedule  must  begin  no  later  than  the 
pay  period  following  the  date  the 
employee  elects  such  schedule  and  it 
may  not  contain  more  them  four  times 
the  number  of  pay  periods  in  which  the 
payment  could  have  been  made.  When 
setting  the  number  of  payments,  the 
employee's  remaining  period  of 
employment  with  the  Federal 
Government  should  be  considered  to 
ensure  that  the  employee  vnll  have 
sufficient  time  to  make  up  these 
contributions. 

(3)  If  the  agreed-upon  payment 
schedule  cannot  be  met  because  the 
employee  has  insufficient  net  pay  or 
because  the  employee  has  reached  an 
annual  ceiling  for  tax-deferred 
contributions  under  26  U.S.C.  402(g)  or 
415,  the  payment  schedule  will  be 
suspended  until  the  employee  is  again 
able  to  make  full  payments  through 
payroll  deductions.  Pay  periods  for 
which  an  employee  is  unable  to  make 
f>ayments  because  of  insufficient  net 
pay  or  a  ceiling  on  tax-deferred 
contributions,  wiU  not  be  counted 
against  the  maximum  number  of  pay 
periods  applicable  to  the  schedule  and 
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the  maximum  number  of  applicable  pay 
periods  must  be  extended  accordingly. 

(4)  If  an  employee  chooses  to 
contribute  the  make-up  amount,  he  or 
she  mav  subsequently  terminate  that 
decision  at  any  time  and  that 
termination  shall  be  irrevocable.  If  an 
employee  separates  from  Federal  or 
covered  NAF  employment,  the 
employee  may  accelerate  the 
contribution  by  lump  sum  payment 
from  the  final  salary  payment.  If  the 
employee  dies,  the  retroactive 
contributions  of  the  deceased  employee 
will  be  terminated  as  of  the  final  salary 
payment. 

(5)  The  make-up  payment  amount  is 
not  subject  to  the  maximum  pay  period 
contriuULion  iimitatiGns^  however,  these 
amounts  must  be  included  when 
determining  amounts  subject  to  annual 
ceilings  on  contributions  under  26 
U.S.C.  402(g)  or  415. 

(6)  In  the  event  an  employee  does  not 
have  sufficient  net  pay  to  make  all  of  the 
TSP  deductions,  the  employee's  regular 
TSP  deduction  shall  take  precedence 
over  the  employee's  payment  schedule 
contribution. 

(7)  Make-up  contributions  shall  be 
reported  for  investment  by  the  NAF 
instrumentality  when  contributed, 
according  to  the  employee's  election  for 
current  TSP  contributions.  If  the 
employee  is  not  making  current 
contributions,  the  retroactive 
contributions  shall  be  invested 
according  to  an  election  form  (TSP-1- 
NAF)  filed  specifically  for  that  purpose. 

(c)  An  employee  who  is  covered  by  a 
NAF  retirement  plan  is  not  eligible  to 
participate  in  the  TSP.  Any  TSP 
contributions  relating  to  a  period  for 
which  an  employee  elects  retroactive 
NAF  retirement  coverage  shall  be 
removed  from  the  TSP  as  required  by 
the  regulations  at  5  CFR  part  1605. 

(d)  A  TSP  election  maae  by  an 
employee  of  a  NAF  instrumentality  who 
elected  to  be  covered  by  CSRS  or  FERS 
prior  to  August  10, 1996,  which  was 
properly  implemented  by  the  NAF 
instrumentality  because  it  was  valid 
under  then-effective  regulations,  is 
effective  under  the  regulations  in  this 
subpart 

§  1620.94    Employees  who  move  from  a 
NAF  instrumentality  to  a  Federal 
Government  agency. 

(a)  An  employee  of  a  NAF 
instrumentality  who  moves  from  a  NAF 
instrumentaUty  to  a  Federal 
Government  agency  and  who  elects  to 
be  covered  by  a  NAF  retirement  system 
is  not  eligible  to  participate  in  the  TSP. 
Any  TSP  contributions  relating  to  a 
period  for  which  an  employee  elects 
retroactive  N^F  retirement  coverage 


shall  be  removed  from  the  TSP  as 
required  by  the  regulations  at  5  CFR  part 
1605. 

(b)  An  employee  of  a  NAF 
instrumentality  who  moves  from  a  NAF 
instrumentality  to  a  Federal 
Government  agency  and  who  elects  to 
be  covered  by  CSRS  or  FERS  will 
become  eligible  to  participate  in  the  TSP 
as  follows: 

(1)  If  the  employee  was  previously 
eligible  to  participate  in  the  TSP  under 
a  prior  period  of  Federal  Government 
service,  the  employee  will  be  eligible  to 
participate  in  the  TSP  the  first  Open 
Season  (as  determined  in  accordance 
with  5  CFR  1600.3(d))  beginning  after 
the  effective  date  of  the  CSRS  and  FERS 
coverage. 

(2)  If  the  employee  was  not  previously 
eligible  to  participate  in  the  TSP,  the 
employee  will  be  eligible  to  contribute 
to  the  TSP  in  the  second  Open  Season 
(as  determined  in  accordance  with  5 
CFR  1600.3(d))  beginning  after  the 
effective  date  of  the  CSRS  or  FERS 
coverage 

§  1620.95    Payment  ot  TSP  contributions. 

The  NAF  instrumentality  shall  deduct 
any  Employee  Contributions  authorized 
under  this  section  frtjm  the  pay  of  the 
employee  each  pay  period  and  shall 
remit  such  amounts  to  the  Thrift 
Savings  Fund  in  accordance  with  this 
subpart  and  Board  procedures.  The  NAF 
instrumentality  shall  contribute  any 
future  Agency  Automatic  (1%) 
Contributions  and  Agency  Matching 
Contributions  to  the  Thrift  Savings 
Fund  each  pay  period  in  accordance 
with  this  subpart  and  Board  procedures. 
The  NAF  instrumentality  shall 
contribute  make-up  contributions  to  the 
Thrift  Savings  Fund  in  accordance  vkrith 
this  subpart  and  Board  procedures. 

§1620.96    Loan  paynvants. 

NAF  instrumentalities  shall  deduct 
and  transmit  TSP  loan  payments  for 
employees  who  elect  to  be  covered  by 
CSRS  or  FERS  to  the  recordkeeper  in 
accordance  with  5  CFR  part  1655  and 
Board  procedures.  Loan  payments  may 
not  be  deducted  and  transmitted  for 
employees  who  elect  to  be  covered  by 
the  NAF  retirement  system.  Such 
employees  will  be  considered  to  have 
separated  frtim  Government  service  and 
must  prepay  their  loans  or  a  taxable 
distribution  will  be  declared. 

§  1620.97    Transmission  of  information. 

Any  employee  who  moves  to  a  NAF 
instrumentality  shall  be  reported  by  the 
losing  Federal  Government  employing 
agency  to  the  TSP  recordkeeper  as 
having  transferred  to  a  NAF 
instrumentality  of  the  DOD  or  Coast 


Guard  rather  than  as  having  separated 
from  Government  service.  If  the 
employee  subsequently  elects  not  to  be 
covered  by  CSRS  or  FERS,  the  NAF 
instrumentality  must  submit  an 
Employee  Data  Record  to  report  the     - 
employee  as  having  separated  from 
Federal  Government  service  as  of  the 
date  of  the  move, 

§1620.98    Notices. 

All  NAF  instrumentalities  employing 
any  individuals  covered  by  §  1620.90 
must  notify  affected  employees  of  the 
application  of  the  regulations  in  this 
subpart  as  soon  as  practicable. 

§  1620.99    Other  regulations. 

NAF  instrumentalities  and 
individuals  covered  by  §  1620.90  are 
governed  by  the  regulations  in  this 
chapter,  to  the  extent  that  the 
regulations  in  this  chapter  are  not 
inconsistent  with  this  subpart. 

[PR  Doc.  96-20129  Filed  8-8-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1005,  1007,  1011,  and  1046 
[Docket  No.  AO-388-A9,  et  al.;  DA-9e-08] 

Milk  in  the  Carolina  and  Certain  Other 
Marketing  Areas;  Interim  Amendment 
of  Orders 


7  CFR 
part 


1005  ... 
1007  ... 

1011  ... 

1046  ... 


Marketing  area 


Docket  No. 


Carolina , 

Southeast 

Tennessee  Valley 

LouJsville-Lexing- 
ton-Evansville. 


AO-38&-A9. 
AO-366- 

A38. 
AO-251- 

A40. 
AO-123- 

A67. 


AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  amendment  of  rules. 

SUMMARY:  This  interim  rule  amends,  on 
an  emergency  basis,  four  Federal  milk, 
orders  in  the  Southeastern  United 
States.  The  amendments  establish  a 
transportation  credit  balancing  fund 
from  which  to  reimburse  handlers  for 
the  cost  of  importing  bulk  milk  into 
these  markets  for  fluid  use  when  local 
supplies  are  insufficient  to  meet  fluid 
needs.  The  amendments  ^Iso  establish  a 
monthly  assessment  to  maintain  the 
solvency  of  the  fund  and  a  methodology 
for  computation  of  the  transportation 
credits.  The  rules  are  based  upon 
proposals  that  were  considered  at  a 
public  hearing  held  May  15-16,  1996,  in 
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Charlotte.  North  Carolina.  More  than  the 

required  two-thirds  of  the  producers  in 

each  of  the  affected  marketing  areas 

have  approved  the  issuance  of  the 

interim  amendments. 

EFFECTIVE  DATE:  August  10  1996. 

FOR  FURTHER  INFORMAT)ON  CONTACT: 

Nicholas  MemoU,  Marketing  Specialist, 
USDA  .\MS  Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.  O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 

administrative  rule  ss  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  agency  to 
examine  the  impact  of  a  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Agricultural  Marketing  Service  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
new  entities  will  be  regulated  as  a  result 
of  the  proposed  rules,  and  any  changes 
experienced  by  handlers  will  be  of  a 
minor  nature. 

The  amended  orders  will  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers  by  providing 
transportation  credits  to  assist  them  in 
bringing  supplemental  milk  to  the 
market  for  fluid  use.  There  will  be  a 
modest  assessment  on  handlers  to 
provide  funds  for  the  proposed  new 
transportation  credits,  but  this 
assessment  vdll  not  exceed  6  cents  per 
himdredweight  of  Class  I  producer  milk. 
The  assessment  will  be  reduced  or 
waived  completely  once  the  balance  in 
the  transportation  credit  balancing  fund 
is  sufficient  to  cover  six  months'  credits. 
The  6-cent  per  hundredweight 
assessment  translates  to  less  than  one- 
half  cent  per  gallon  of  milk. 

At  present,  all  handlers  regulated 
under  the  four  milk  orders  involved  in 
this  proceeding  file  a  monthly  report  of 
receipts  and  utilization  with  the  market 
administrator.  The  amendments 
resulting  from  this  proceeding  will  add 
two  lines  of  information  to  this  report. 
However,  only  those  handlers  applying 
for  transportation  credits  on 
supplemental  milk  will  have  to  provide 
this  additional  information  to  the 
market  administrator.  The  estimated 
time  to  collect,  aggregate,  and  report  this 
information,  which  is  already  compiled 
by  handlers  for  other  uses,  is  less  than 
15  minutes  per  month. 

The  net  impact  of  the  amendments  on 
dairy  farmers  should  be  insignificant. 
Some  dairy  farmers  may  experience  a 
reduction  in  their  blend  price  during  the 


first  year  that  the  new  rules  are  in  effect. 
This  reduction,  which  should  amount  to 
less  than  5  cents  per  hundredweight, 
will  occur  if  the  balance  in  the 
transportation  credit  balancing  fund  is 
insufficient  to  cover  the  current  month's 
transportation  credits.  Once  the  fund 
has  been  fully  endowed,  dairy  farmers 
should  experience  no  reduction  in  the 
uniform  price  as  a  result  of 
transportation  credits. 

This  interim  amendment  has  been 
reviewed  under  Executive  Order  12988, 
Qvil  Justice  Reform.  This  rule  is  not 
intended  to  have  a  retroactive  effect. 
This  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  District  Court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  May  1, 
1996;  published  May  3, 1996  (61  FR 
19861). 

Tentative  Partial  Final  Decision: 
Issued  July  12, 1996;  pubUshed  July  18, 
1996  (61  FR  37628). 

Findings  and  Determmations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  aforesaid 
orders: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 


Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  appUcable 
rules  of  practice  and  procedure 
governing  the  formulation  of  mariceting 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  pubhc  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  hand'ing  of 
milk  in  the  respective  marketing  areas. 

UpxDn  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof  it  is  found  that: 

(1)  The  said  orders,  as  hereby 
amended  on  an  interim  basis,  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  parity  prices  of  milk,  as     • 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the  orders, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  said  orders,  as  hereby 
amended  on  an  interim  basis,  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  are  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

(b)  Additional  Findings.  It  is 
necessary  in  the  pubhc  interest  to  make 
these  interim  amendments  to  the 
Carolina,  Southeast,  Tennessee  Valley, 
and  Louisville-Lexington-Evansville 
orders  effective  one  day  after 
pubhcation  of  this  document  in  the 
Federal  Register.  Any  delay  beyond  that 
date  would  tend  to  disrupt  the  orderly 
marketing  of  milk  in  the  aforesaid 
marketing  areas. 

The  interim  amendments  to  these 
orders  are  known  to  handlers.  The 
tentative  partial  decision  containing  the 
proposed  amendments  to  these  orders 
was  issued  on  July  12, 1996. 

The  changes  that  result  from  these 
interim  amendments  will  not  require 
extensive  preparation  or  substantial 
alteration  in  the  method  of  operation  for 
handlers.  In  view  of  the  foregoing,  it  is 
hereby  found  and  determined  that  good 
cause  exists  for  making  these  order 
amendments  effective  one  day  after 
publication  in  the  Federal  Register.  It 
would  be  contrary  to  the  pubUc  interest 
to  delay  the  effective  date  of  these 
amendments  for  30  days  after  their 
publication  in  the  Federal  Register. 
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(Sec.  553(d),  Administrative  Procedure 
Act.  5  use.  551-559  ) 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
IS  marketed  within  each  of  the  specified 
marketing  area.s,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  interim  order 
amending  the  said  orders  is  the  only 
practical  means  pursuant  to  the 
declared  policv  of  the  Act  of  advancing 
the  interests  of  producers  as  deBned  in 
each  of  the  respective  orders  as  hereby 
amended; and 

(3)  The  issuance  of  the  interim  order 
amending  the  aforesaid  orders  is  favored 
by  at  least  two-thirds  of  the  producers 
who  were  engaged  in  the  production  of 
milk  for  sale  in  the  respective  marketing 
areas 

List  of  Subjects  in  7  CFR  Parts  1005, 
1007,  1011,  and  1046 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  specified 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  orders,  as  amended, 
and  as  hereby  further  amended  on  an 
interim  basis,  as  follows: 

The  authority  citation  for  7  CFR  Parts 
1005,  1007,  1011,  and  1046  reads  as 
follows: 

.Authority:  7  U.S.C.  601-674. 

PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

1.  In  §  1005.30,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§1005.30     Reports  ot  receipts  and 
utilization. 


(a)  Each  handler,  with  respect  to  each 
of  its  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
Lncluding  producer  milk  diverted  from 
the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1005.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  order, 


except  Federal  Orders  1007. 1011,  and 
1046,  for  which  a  transportation  credit 
is  requested  pursuant  to  §  1005.82; 

(6)  Receipts  of  producer  milk 
described  in  §  1005.82(c)(2),  including 
the  identity  of  the  individual  producers 
whose  milk  is  eligible  for  the 
transportation  credit  pursuant  to  that 
paragraph; 

(7)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1005.40(b)(1);  and 

(8)  The  utiUzation  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 
***** 

(c)  Each  handler  described  in 
§  1005.g(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers; 

(2)  The  utilization  or  disposition  of  all 
such  receipts;  and 

(3)  With  respect  to  milk  for  which  a 
cooperative  association  is  requesting  a 
transportation  credit  pursuant  to 

§  1005.82,  all  of  the  information 
required  in  paragraph  (a)(5)  and  (6)  of 
this  section. 
***** 

2.  Section  1005.61  is  amended  by 
redesignating  paragraphs  (a)(4]  and 
(a)(5)  as  paragraphs  (a)(5)  and  (a)(6), 
paragraphs  (b)(5)  and  (b)(6)  as 
paragraphs  (b)(6)  and  (b)(7),  in 
paragraph  (b)(3)  by  revising  the  cross 
references  "(a)(3)"  to  read  "(a)(4)",  and 
"{a)(4)(ii)"  to  read  "(a)(5)(ii)";  in  newly 
redesignated  paragraph  (b)(6)  by 
revising  the  cross  reference  "(b)(4)"  to 
read  "(b)(5)",  and  in  newly  redesignated 
paragraph  (b)(7)  by  revising  the  cross 
reference  "(b)(5)"  to  read  "(b)(6)",  and 
adding  new  paragraphs  (a)(4)  and  (b)(5) 
to  read  as  follows: 

S  1005.61     Computation  of  uniform  price 
(Including  we<ghte<j  average  price  and 
unlfonn  prices  tor  oase  and  excess  mlllc). 
(a)  *  •   * 

(4)  Deduct  the  amoimt  by  which  the 
amount  due  frt)m  the  transportation 
credit  balancing  fund  pursuant  to 

§  1005.82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1005.80. 
***** 

(b)*  *  • 

(5)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  1005.82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1005.80. 
***** 

3.  Following  §  1005.78,  a  new 
undesignated  center  heading  and 


§§  1005.80. 1005.81.  and  1005.82  are 
added  to  read  as  follows: 

Marketwide  Service  Payments 


§1005.80 
fund. 


Transportation  credit  t>alanclng 


The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
Transportation  Credit  Balancing  Fund 
into  which  shall  be  deposited  the 
payments  made  by  handlers  pursuant  to 
§  1005.81  and  out'of  which  shall  be 
made  the  payments  due  handlers 
pursuant  to  §  1005.82.  Payments  due  a 
handler  shall  be  offset  against  payments 
due  from  the  handler. 

§  1 005.81     Paynwnts  to  the  transportation 
credit  balancing  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  a 
transportation  credit  balancing  fund 
assessment  determined  by  multiplying 
the  pounds  of  Class  I  milk  assigned 
pursuant  to  §  1005.44  by  $0.06  per 
hundredweight  or  such  lesser  amount  as 
the  market  administrator  deems 
necessary  to  maintain  a  balance  in  the 
fund  equal  to  the  higher  of  the  following 
amounts: 

(1)  The  total  transportation  credits 
dispensed  during  the  prior  July- 
December  penod;  or 

(2)  The  total  transportation  credits 
dispensed  during  the  immediately 
preceding  6-month  period. 

fb)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  credit  the 
transportation  credit  balancing  fund, 
from  the  producer-settlement  fund,  any 
amount  deducted  pursuant  to  §  1005.61 
(a)(4)  or  (b)(5). 

(c)  This  section  is  effective  August  10, 
1996.  The  market  administrator  shall 
announce  publicly  on  or  before  the  5th 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
for  the  following  month,  except  that  for 
the  first  month  that  this  section  is 
effective  the  assessment  shall  be 
announced  no  later  than  August  9,  1996, 
and  for  the  first  3  months  that  this 
section  is  effective  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  6  cents  per  hundredweight. 

§  1005.82    Payments  from  the 
transportation  credit  balancing  fund. 

(a)  On  or  before  the  13th  day  after  the 
end  of  each  of  the  months  of  July 
through  December  and  any  other  month 
in  which  transportation  credits  are  in 
effect  pursuant  to  paragraph  (b)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  §  1005.30(a)(5), 
bulk  milk  transferred  from  an  other 


UMI 
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order  plant  as  described  in  paragraph 
(c)(1)  of  this  section  or  that  received, 
and  reported  pursuant  to 
§  1005.30(a)(6).  bullc  milk  directly  from 
producers'  farms  as  specified  in 
paragraph  (c)(2)  of  this  section  an 
amount  determined  pursuant  to 
paragraph  Id)  of  this  section.  In  the 
event  that  a  qualified  cooperative 
association  is  the  responsible  party  for 
whose  account  such  milk  is  received 
and  written  documentation  of  this  fact 
is  provided  to  the  market  administrator 
pursuant  to  §  1005.30(c)(3)  prior  to  the 
date  pavment  is  due.  the  transportation 
credits  for  such  milk  computed 
pursuant  to  this  section  shall  be  made 
to  such  cooperative  association  rather 
than  to  the  operator  of  the  pool  plant  at 
which  the  milk  was  received. 

(b)  The  market  administrator  may 
extend  the  period  during  which 
transportation  credits  are  in  effect  (i.e., 
the  transportation  credit  period)  to  any 
of  the  months  of  January  through  June 
if  the  market  administrator  receives  a 
written  request  to  do  so  15  days  prior 
to  the  beginning  of  the  month  for  which 
the  request  is  made  and,  after 
conducting  an  independent 
investigation.  Finds  that  such  extension 
is  necessan,  to  assure  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Director  of  the  Dam  Division  and  all 
handlers  in  the  market  that  an  extension 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

(c)  The  transportation  credit  described 
in  paragraph  (a)  of  this  section  shall 
apply  to  the  following  milk: 

(1)  Bulk  milk  received  bom  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1007, 1011.  and 
1046,  and  allocated  to  Class  I  milk 
pursuant  to  §  1005.44;  and 

(2)  Bulk  milk  classified  pro  rata  as 
Class  I  milk  pursuant  to  §  1005.44 
received  directly  from  the  farms  of  dairy 
fanners  at  pool  distributing  plants  under 
the  following  conditions: 

(i)  The  dairy  farmer  was  not  a 
"producer"  under  this  order  during 
more  than  2  of  the  immediately 
preceding  months  of  January  through 
June  and  not  more  than  32  days' 
production  of  the  dairy  farmer  was 
received  as  producer  milk  under  this 
order  during  that  period;  and 

(ii)  The  farm  on  which  the  milk  was 
produced  is  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  marketing  areas  of  Federal  Orders 
1007, 1011,  or  1046,  and.  is  not  within 


85  miles  of  the  plant  to  which  its  milk 
is  delivered. 

(d)  Transportation  credits  shall  be 
computed  as  follows: 

(1)  For  milk  described  in  paragraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
highway  distance  between  the  transferor 
plant  and  the  transferee  plant; 

(ii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(l)(i)  of  this 
section  by  0.37  cents; 

(iii)  Subtract  the  other  order's  Class  I 
price  applicable  at  the  transferor  plant's 
location  firom  the  Class  I  price 
apphcable  at  the  transferee  plant  as 
specified  in  §  1005.53; 

(iv)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(l)(iii)  of  this 
section  fix)m  the  amount  computed  in 
paragraph  (d)(l)(ii)  of  this  section;  and 
(v)  Multiply  the  remainder  computed 
in  paragraph  (d)(l)(iv)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  {c)(l)  of  this  section. 

(2)  For  milk  described  in  paragraph 
(c)(2)  of  this  section: 

(i)  Each  milk  hauler  that  is 
transporting  the  milk  of  producers 
described  in  paragraph  (c)(2)  of  this 
section  may  stop  at  the  nearest 
independently-operated  truck  stop  with 
a  truck  scale  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
truck  stop.  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measuring  the  distance  to 
the  pool  plant  receiving  that  load  of 
milk.  If  a  weight  certificate  for  a 
supplemental  load  of  milk  for  which  a 
transportation  credit  is  requested  is  not 
available,  the  market  administrator  shall 
use  the  nearest  city  to  the  last 
producer's  farm  from  which  milk  was 
picked  up  for  deUvery  to  the  receiving 
pool  plant; 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
of  this  section,  the  market  administrator 
shall  determine  the  shortest  hard- 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  city,  as  the  case  may  be; 

(iii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(2)(ii)  of  this 
section  by  0.37  cents; 

(iv)  Subtract  this  order's  Class  I  price 
apphcable  at  the  origination  point 
determined  pursuant  to  paragraph 
(d)(2)(ii)  of  this  section  (as  if  this  point 
were  a  plant)  from  the  Qass  I  price 
applicable  at  the  distributing  plant 
receiving  the  milk; 

(v)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(iv)  of  this 


section  from  the  amount  computed  in 
paragraph  (d)(2)(iii)  of  this  section;  and 
(vi)  Multiply  the  number  computed  in 
paragraph  (d)(2)(v)  of  this  section  by  the 
himdredweight  of  milk  described  in 
paragraph  (c)(2)  of  this  section. 

PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

4.  In  ^  1007.30,  paragraphs  (a)  and  (c) 

are  revised  to  read  as  follows; 

§1307  30     Reports  of  receipts  and 

utilization. 

>         •         •        •        • 

(a)  Each  handler,  with  respect  to  each 
of  its  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  int>r  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1007.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1005. 1011,  and 
1046,  for  which  a  transportation  credit 
is  requested  pursuant  to  §  1007.82; 

(6)  Receipts  of  producer  milk 
described  in  §  1007.82(c)(2),  including 
the  identity  of  the  individual  producers 
whose  milk  is  eligible  for  the 
transportation  credit  pursuant  to  that 
paragraph; 

(7)  Inventories  at  the  begiiming  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1007.40(b)(1);  and 

(8)  The  utihzation  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

•  •        *        *        • 

(c)  Each  handler  described  in 
§  1007.9(b)  and  (c)  shall  report: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers; 

(2)  The  utilization  or  disposition  of  all 
such  receipts;  and 

(3)  With  respect  to  milk  for  which  a 
cooperative  association  is  requesting  a 
transportation  credit  pursuant  to 

§  1007.82,  all  of  the  information 
required  in  paragraph  (a)(5)  and  (6)  of 
this  section. 

•  *        •        •        * 

5.  Section  1007.61  is  amended  by 
redesignating  paragraphs  (a)(4)  and 
(a)(5)  as  paragraphs  (a)(5)  and  {a)(6), 
paragraphs  (b)(5)  and  (b)(6)  as 
paragraphs  (b)(6)  and  (b)(7).  in 
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paragraph  {b)(3)  by  revising  the  cross 
references  "(a)(3)"  to  read  "(a)(4)".  and 
"(a)(4)(ii)"  to  read  "(a)(5)(ii)";  in  newly 
redesignated  paragraph  (b)(6)  by 
revising  the  cross,  reference  "(b)(4)"  to 
read  "(b)(5)",  and  in  newly  redesignated 
paragraph  (b)(7)  by  revising  the  cross 
reference  "(b)(5)"  to  read  "(b)(6)",  and 
adding  new  paragraphs  (a)(4)  and  (b)(5) 
to  read  as  follows: 

§1007.61     Computation  of  uniform  price 
(including  weighted  average  price  and 
uniform  prk:es  for  base  and  excess  milk). 


(a)  •  •  • 

(4)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  1007  82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1007.80. 

(5)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  100"  82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1007.80. 
•        •         •        •        * 

6.  Following  §  1007.78,  a  new 
undesignated  center  heading  and 
§§  lOOr.80,  1007.81,  and  1007.82  are 
added  to  read  as  follows: 

Market  wide  Service  Payments 

§  1007  80    Transportation  credit  balancing 
fund. 

The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
Transportation  Crpdit  Balancing  Fund 
into  which  shall  be  deposited  the 
payments  made  bv  handlers  pursuant  to 
§1007.81  and  out'of  which  shall  be 
made  the  payments  due  htuidlers 
pursuant  to  §  1007.82.  Payments  due  a 
handler  shall  be  offset  against  payments 
due  from  the  handler. 

§1007.81     Payments  to  the  transportation 
credit  balancing  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  a 
transportation  credit  balancing  fund 
assessment  determined  by  multiplying 
the  pounds  of  Class  I  milk  assigned 
pursuant  to  §  1007.44  by  $0.06  per 
hundredweight  or  such  lesser  amount  as 
the  market  administrator  deems 
necessary'  to  maintain  a  balance  in  the 
fund  equal  to  the  higher  of  the  following 
amounts: 

( 1 )  The  total  transportation  credits 
dispensed  during  the  prior  July- 
December  period;  or 

(2)  The  total  transportation  credits 
dispensed  during  the  immediately 
preceding  6-month  period. 


(b)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  credit  the 
transportation  credit  balancing  fund, 
from  the  producer-settlement  fund,  any 
amoimt  deducted  pursuant  to 

§  1007.61(a)(4)  or  fb)(5). 

(c)  This  section  is  effective  August  10, 
1996.  The  market  administrator  shall 
announce  publicly  on  or  before  the  5th 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
for  the  following  month,  except  that  for 
the  first  month  that  this  section  is 
effective  the  assessment  shall  be 
announced  no  later  than  August  9,  1996, 
and  for  the  first  3  months  that  this 
section  is  effective  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  6  cents  per  hundredweight. 

§  1007.82    Payments  from  the 
transportation  credit  balancing  fund. 

(a)  On  or  before  the  13th  day  after  the 
end  of  each  of  the  months  of  July 
through  December  and  any  other  month 
in  which  transportation  credits  are  in 
effect  pursuant  to  paragraph  (h)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  §  1007.30(a)(5), 
bulk  milk  transferred  from  another  order 
plant  as  described  in  paragraph  (c)(1)  of 
this  section  or  that  received,  and 
reported  pursuant  to  §  1007.30(a)(6), 
bulk  milk  directly  from  producere' 
farms  as  specified  in  paragraph  (c)(2)  of 
this  section  an  amount  determined 
pursuant  to  paragraph  (d)  of  this 
section.  In  the  event  that  a  qualified 
cooperative  association  is  the 
responsible  party  for  whose  accoimt 
such  milk  is  received  and  written 
documentation  of  this  fact  is  provided 
to  the  market  administrator  pursuant  to 
§  1007.30(c)(3)  prior  to  the  date  payment 
is  due,  the  transportation  credits  for 
such  milk  computed  pursuant  to  this 
section  shall  be  made  to  such 
cooperative  association  rather  than  to 
the  operator  of  the  pool  plant  at  which 
the  milk  was  received. 

(b)  The  market  administrator  may 
extend  the  period  during  which 
transportation  credits  are  in  effect  (i:e., 
the  transportation  credit  period)  to  any 
of  the  months  of  January  through  June 
if  the  market  administrator  receives  a 
written  request  to  do  so  15  days  prior 
to  the  beginning  of  the  month  for  which 
the  request  is  made  and,  after 
conducting  an  independent 
investigation,  finds  that  such  extension 
is  necessary  to  assure  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Director  of  the  Dairy  Division  and  all 
handlers  in  the  market  that  an  extension 


is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

(c)  The  transportation  credit  described 
in  paragraph  (a)  of  this  section  shall 
apply  to  the  following  milk: 

fl)  Bulk  milk  received  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1005.  1011,  and 
1046  allocated  to  Class  I  milk  pursuant 
to  §1007.44;  and 

(2)  Bulk  milk  classified  pro  rata  as 
Class  I  milk  pursuant  to  §  1007.44 
received  directly  from  the  farms  of  dairy 
farmers  at  pool  distributing  plants  under 
the  following  conditions: 

(i)  The  dairy  farmer  was  not  a 
"producer"  under  this  order  during 
more  than  2  of  the  immediately 
preceding  months  of  lanuan,'  through 
June  and  not  more  than  32  davs' 
production  of  the  dairy  farmer  was 
received  as  producer  milk  under  this 
order  during  that  period:  and 

(ii)  The  farm  on  which  the  milk  was 
produced  is  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  marketing  areas  of  Federal  Orders 
1005,  1011  or  1046,  and,  is  not  within 
85  miles  of  the  plant  to  which  its  milk 
is  delivered. 

(d)  Transportation  credits  shall  be 
computed  as  follows: 

(1)  For  milk  described  in  paragraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
highway  distance  between  the  transferor 
plant  and  the  transferee  plant; 

(ii)  Multiply  the  number  of  miles 
computed  in  paragraph  {d)(l)(i)  of  this 
section  by  0.37  cents; 

(iii)  Subtract  the  other  order's  Class  I 
price  applicable  at  the  transferor  plant's 
location  from  the  Class  I  price 
applicable  at  the  transferee  plant  as 
specified  in  §1007.52; 

(iv)  Subtract  any  positive  difference 
computed  in  paragraph  {d)(l)(iii)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(l)(ii)  of  this  section;  and 

(v)  Multiply  the  remainder  computed 
in  paragraph  (d)(l)(iv)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  (c)(1)  of  this  section. 

(2)  For  milk  described  in  paragraph 
(c)(2)  of  this  section: 

(i)  Each  milk  hauler  that  is 
transporting  the  milk  of  producers 
described  in  paragraph  (c)(2)  of  this 
section  may  stop  at  the  nearest 
independently-operated  truck  stop  with 
a  truck  scale  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
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truck  stop.  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measuring  the  distance  to 
the  pool  plant  receiving  that  load  of 
milk.  If  a  weight  certificate  for  a 
supplemental  load  of  milk  for  which  a 
transpoitation  credit  is  requested  is  not 
available,  the  market  administrator  shall 
use  the  nearest  city  to  the  last 
producer's  farm  from  which  milk  was 
picked  up  for  delivery  to  the  receiving 
pool  plant. 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
of  this  section,  the  market  administrator 
shall  determine  the  shortest  hard- 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  city,  as  the  case  may  be; 

(iii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(2)(ii)  of  this 
section  by  0.37  cents; 

(iv)  Subtract  the  order's  Class  I  price 
applicable  at  the  origination  point 
determined  pursuant  to  paragraph 
(d)(2)(ii)  of  this  section  (as  if  this  point 
were  a  plant)  from  the  Class  I  price 
applicable  at  the  distributing  plant 
receiving  the  milk; 

(v)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(iv)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(2)(iii)  of  this  section;  and 
(vijMultiply  the  number  computed  in 
paragraph  (d)(2)(v)  of  this  section  by  the 
hundredweight  of  milk  described  in 
paragraph  (c)(2)  of  this  section. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

7.  In  §  1011.30,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§1011.30    Reports  of  receipts  and 

utilization. 

«         «         *         *         * 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  from 
the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1011.9(c); 

(3)  Receipts  of  milk  from  handlers 
described  in  1011.9(d); 

(4)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(5)  Receipts  of  other  source  milk; 

(6)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1005, 1007,  and 
1046,  for  which  a  transportation  credit 
is  requested  pursuant  to  §  1011.82; 

(7)  Receipts  of  producer  milk 
described  in  §  1011.82(c)(2),  including 
the  identity  of  the  individual  producers 


whose  milk  is  eligible  for  the 
transportation  credit  pursuant  to  that 
paragraph; 

(8)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1011.40(b)(1);  and 

(9)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

*        •        «        *        • 

(c)  Each  handler  described  in 
§  1011.9(b),  (c)  and  (d)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers; 

(2)  The  utilization  or  disposition  of  all 
such  receipts;  and 

(3)  With  respect  to  milk  for  which  a 
cooperative  association  is  requesting  a 
transportation  credit  pursuant  to 

§  1011.82,  all  of  the  information 
required  in  paragraph  (a)(6)  and  (7)  of 
this  section. 
***** 

8.  Section  1011.61  is  amended  by 
redesignating  paragraphs  (a)(4)  and 
(a)(5)  as  paragraphs  {a)(5)  and  (a)(6), 
paragraphs  (b)(5)  and  (b)(6)  as 
paragraphs  (b)(6)  and  (b)(7),  in 
paragraph  (b)(3)  by  revising  the  cross 
references  "(3)"  to  read  "(a)(4)",  and 
"(a)(4)(ii)"  to  read  "(a)(5)(ii)";  in  newly 
redesignated  paragraph  (b)(6)  by 
revising  the  cross  reference  "(b)(4)"  to 
read  "(b)(5)",  and  in  newly  redesignated 
paragraph  (b)(7)  by  revising  the  cross 
reference  "(b)(5)"  to  read  "(b)(6)",  and 
adding  new  paragraphs  (a)(4)  and  (b)(5) 
to  read  as  follows: 

§  1011.61     Computation  of  uniform  price 
(including  weighted  average  pnce  and 
unlforiT^  prices  for  case  ana  excess  milk). 

(a)  •  •  • 

(4)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  1011.82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1011.80. 
***** 

(b)*  *  * 

(5)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  1011.82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1011.80. 
*        •        •        •        » 

9.  Following  §  1011.77,  a  new 
undesignated  center  heading  and 
§§  1011.80, 1011.81,  and  1011.82  are 
added  to  read  as  follows: 


Marketwide  Service  Payments 

§1011.80     Transportation  credit  balancing 
fund. 

The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
Transportation  Credit  Balancing  Fund 
into  which  shall  be  deposited  the 
payments  made  by  handlers  pursuant  to 
§  1011.81  and  out  of  which  shall  be 
made  the  payments  due  handlers 

Pursuant  to  §  1011.82.  Payments  due  a 
andler  shall  be  ofTset  against  payments 
due  from  the  handler. 

§  101 1  81    Payments  to  the  t^nsoortatior 
credit  balancing  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  a 
transportation  credit  balancing  fund 
assessment  determined  by  multiplying 
the  pounds  of  Class  I  milk  assigned 
pursuant  to  §  1011.44  by  $0.06  per 
hundredweight  or  such  lesser  amount  as 
the  market  administrator  deems 
necessary  to  maintain  a  balance  in  the 
fund  equal  to  the  higher  of  the  following 
amounts: 

(1)  The  total  transportation  credits 
dispensed  during  the  prior  July- 
December  period;  or 

(2)  The  total  transportation  credits 
dispensed  during  the  immediately 
preceding  6-month  period. 

(b)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  credit  the 
transportation  credit  balancing  fund, 
from  the  producer-settlement  fund,  any 
amount  deducted  pursuant  to 

§  1011.61(a)(4)  or  (b)(5). 

(c)  This  section  is  effective  August  10, 
1996.  The  market  administrator  shall 
announce  publicly  on  or  before  the  5th 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
for  the  following  month,  except  that  for 
the  first  month  that  this  section  is 
effective  the  assessment  shall  be 
aimounced  no  later  than  August  9, 1996, 
and  for  the  first  3  months  that  this 
section  is  effective  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  6  cpnti  i^r  hundredweight. 

§10118?     Pay"^e'ts  from  the 

transDortatior-  cred't  balancing  fund. 

(aj  Lta  or  Deiore  me  13th  day  after  the 
end  of  each  of  the  months  of  July 
through  December  and  any  other  month 
in  which  transportation  credits  are  in 
effect  pursuant  to  paragraph  (b)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  §  1011.30(a)(6), 
bulk  milk  transferred  from  an  other 
order  plant  as  described  in  paragraph 
(c)(1)  of  this  section  or  that  received, 
and  reported  pursuant  to 
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§  1011.30(a)|7j,  bulk  milk  directly  from 
producers'  farms  as  specified  in 
paragraph  (c)(2)  of  this  section  an 
amount  determined  pursuant  to 
paragraph  (d)  of  this  section.  In  the 
event  that  a  qualified  cooperative 
association  is  the  responsible  party  for 
whose  account  such  milk  is  received 
and  vvntten  documentation  of  this  fact 
is  provided  to  the  market  administrator 
pursuant  to  §  1011.30(c)(3)  prior  to  the 
date  payment  is  due,  the  transportation 
credits  for  such  milk  computed 
pursuant  to  this  section  shall  be  made 
to  such  cooperative  association  rather 
than  to  the  operator  of  the  pool  plant  at 
which  the  milk  was  received. 

(b)  The  market  administrator  may 
extend  the  period  during  which 
transportation  credits  are  in  effiBCt  (i.e., 
the  transportation  credit  period)  to  any 
-  of  the  months  of  January  through  June 
if  the  market  administrator  receives  a 
written  request  to  do  so  15  days  prior 
to  the  be^innin^  of  the  month  for  which 
the  request  is  made  and,  after 
conductmg  an  independent 
investigation,  finds  that  such  extension 
■   is  necessarv'  to  assure  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Director  of  the  Dairv  Division  and  all 
handlers  in  the  market  that  an  extension 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

(c)  The  transportation  credit  described 
in  paragraph  (a)  of  this  section  shall 
apply  to  the  following  milk: 

(1)  Bulk  milk  received  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1005,  1007,  and 
1046,  and  allocated  to  Class  I  milk 
pursuant  to  §  1011.44;  and 

(2)  Bulk  milk  classified  pro  rata  as 
Cla.ss  I  milk  pursuant  to  §  1011.44 
received  directly  from  the  farms  of  dairy 
farmers  at  pool  distributing  plants  under 
the  following  conditions: 

(i)  The  dairy  farmer  was  not  a 
"producer"  under  this  order  during 
more  than  2  of  the  immediately 
preceding  months  of  January  through 
June  and  not  more  than  32  days' 
production  of  the  dairy  farmer  was 
received  as  producer  milk  under  this 
order  during  that  period;  and 

(ii)  The  farm  on  which  the  milk  was 
produced  is  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  marketing  areas  of  Federal  Orders 
1005.  1007,  or  1046.  and.  is  not  within 
85  miles  of  the  plant  to  which  its  milk 
is  delivered. 


(d)  Transportation  credits  shall  be 
computed  as  follows: 

(1)  For  milk  described  in  paragraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
highway  distance  between  the  transferor 
plant  and  the  transferee  plant; 

(ii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(l)(i)  of  this 
section  by  0.37  cents; 

(iii)  Subtract  the  other  order's  Class  I 
price  applicable  at  the  transferor  plant's 
location  from  the  Class  I  price 
apphcable  at  the  transferee  plant  as 
specified  in  §1011.52; 

(iv)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(l)(iii)  of  this 
section  from  the  amount  computed  in 
paragraph  (d?(l)(ii)  of  this  section;  and 
(v)  Multiply  the  remainder  computed 
in  paragraph  (d)(l)(iv)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  (c)(1)  of  this  section 

(2)  For  milk  described  in  paragraph 
(c)(2)  of  this  section: 

(i)  Each  milk  hauler  that  is 
transporting  the  milk  of  producers 
described  in  paragraph  (c)(2)  of  this 
section  may  stop  at  the  nearest 
independently-operated  truck  stop  with 
a  truck  scale  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
truck  stop.  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measuring  the  distance  to 
the  pool  plant  receiving  that  load  of 
milk.  If  a  weight  certificate  for  a 
supplemental  load  of  milk  for  which  a 
transportation  credit  is  requested  is  not 
available,  the  market  administrator  shall 
use  the  nearest  city  to  the  last 
producer's  farm  bom  which  milk  was 
picked  up  for  delivery  to  the  receiving 
pool  plant. 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
of  this  section,  the  market  administrator 
shall  determine  the  shortest  hard- 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  dty.  as  the  case  may  be; 

(iii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(2)(ii)  of  this 
section  by  0.37  cents; 

(iv)  Subtract  this  order's  Class  I  price 
applicable  at  the  origination  point 
determined  pursuemt  to  paragraph 
(d)(2)(ii)  of  this  section  (as  if  this  point 
were  a  plant)  from  the  Class  I  price 
applicable  at  the  distributing  plant 
receiving  the  milk; 

(v)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(iv)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(2)(iii)  of  this  section;  and 


(vi)  Multiply  the  number  computed  in 
paragraph  (d)(2)(iu)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  (c)(2)  of  this  section. 

PART  104&— MILK  IN  THE 

LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

10.  In  §  1046.30,  paragraphs  (a)  and 
(c)  are  revised  to  read  as  follows: 

§1046.30    Reports  Of  receipts  and 

utilization. 

*         *         »         •         * 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1046.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1005.  1007.  and 
1011,  for  which  a  transportation  credit 
is  requested  pursuant  to  §  1046.82; 

(6)  Receipts  of  producer  milk 
described  m  §  1 046.82(c)(2),  including 
the  identity  of  the  individual  producers 
whose  milk  is  eligible  for  the 
transportation  credit  pursuant  to  that 
paragraph: 

(7)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1046.40(b)(1):  and 

(8)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

*         *         •         ♦         * 

(c)  Each  handler  described  in  §  1046.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers: 

(2)  The  utilization  or  disposition  of  all 
such  receipts;  and 

(3)  With  respect  to  milk  for  which  a 
cooperative  association  is  requesting  a 
transportation  credit  pursuant  to 
§1046.82,  ail  of  the  information 
required  in  paragraph  (a)  (5)  and  (6)  of 
this  section. 

•        *         »         •        • 

11.  Se<:tion  1046.61  is  amended  by 
redesignating  paragraphs  {a)(4)  and 
(a)(5)  as  paragraphs  (a)(5)  and  (a)(6). 
paragraphs  (b)(5)  and  (b)(6)  as 
paragraphs  (b)(6)  and  (b)(7),  in 
paragraph  fb)(3)  by  revising  the  cross 
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references  "(3)"  to  read  "(a)(4)",  and 
"(a)(4)(ii]"  to  read  ■'(a)(5)(ii)";  in  newly 
redesignated  paragraph  (b)(6)  by 
revising  the  cross  reference  "(b)(4)"  to 
read  "(b)(5)",  and  in  newlv  redesignated 
paragraph  (b)(7)  by  revising  the  cross 
reference  "(b)(5)"  to  read  "(b)(6)",  and 
adding  new  paragraphs  (a)(4)  and  (b)(5) 
to  read  as  follows: 

§  1046.61     Computation  ot  uniform  pnce 
(including  weighted  average  price  ana 
Uniterm  prices  for  base  and  excess  milk). 

(a)*  *   * 

(4)  Deduct  the  amount  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  1046.82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  lo  §  1046.80. 

•  *        «        »        » 

(b)*  *  * 

(5)  Deduct  the  amoimt  by  which  the 
amount  due  from  the  transportation 
credit  balancing  fund  pursuant  to 

§  1046.82  exceeds  the  available  balance 
in  the  transportation  credit  balancing 
fund  pursuant  to  §  1046.80. 

•  •        »        •        * 

12.  In  §  1046.73.  paragraph  (f)(2)  is 
revised  to  read  as  follows: 

§  1046.73    Payments  to  producers  and  to 
cooperative  associations 

»         *         *         *         • 

(f)*   *   • 

(!)••• 

(2)  On  or  before  the  10th  day  after  the 
end  of  the  following  month  for  milk 
received  during  the  month  an  amount 
computed  at  not  less  than  the  value  of 
such  milk  at  the  minimum  prices  for 
milk  in  each  class,  as  adjusted  by  the 
butterfat  differential  specified  in 
§  1046.74  applicable  at  the  location  of 
the  receiving  handler's  pool  plant  and 
any  transportation  credit  that  is  due  the 
cooperative  association  pursuant  to 
§  1046.82(a).  less  the  payment  made 
^pursuant  to  paragraph  (0(1)  of  this 
section. 

13.  Following  §  1046.78,  a  new 
imdesignated  center  heading  and 

§§  1046.80, 1046.81,  and  1046.82  are 
added  to  read  as  follows: 

Marketwide  Service  Payments 

§  1046.80    Transportation  credit  balancing 
fund. 

The  market  administrator  shall 
maintain  a  separate  fimd  known  as  the 
Transportation  Credit  Balancing  Fund 
into  which  shall  be  deposited  the 
payments  made  by  handlers  pursuant  to 
§  1046.81  and  out  of  which  shall  be 
made  the  payments  due  handlers 
pursuant  to  §  1046.82.  Payments  due  a 
handler  shall  be  offset  against  payments 
due  from  the  handler. 


§1046.81     Payments  to  tfie  transportation 
credit  balancing  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  a 
transportation  credit  balancing  fimd 
assessment  determined  by  multiplying 
the  poimds  of  Class  I  milk  assigned 
pursuant  to  §  1046.44  by  $0.06  per 
hundredweight  or  such  lesser  amoimt  as 
the  market  administrator  deems 
necessary  to  maintain  a  balance  in  the 
fimd  equal  to  the  higher  of  the  following 
amounts: 

(1)  The  total  transportation  credits 
dispensed  during  the  prior  July- 
December  period;  or 

(2)  The  total  transportation  credits 
dispensed  during  the  immediately 
preceding  6-month  period. 

(b)  On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  credit  the 
transportation  credit  balancing  fund, 
from  the  producer-settlement  fund,  any 
amount  deducted  pursuant  to 

§  1046.61(a)(4)  or  (b)(5). 

(c)  This  section  is  effective  August  10, 
1996.  The  market  administrator  shall 
announce  publicly  on  or  before  the  5th 
day  of  the  month  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
for  the  following  month,  except  that  for 
the  first  month  that  this  section  is 
effective  the  assessment  shall  be 
announced  no  later  than  August  9, 1996, 
and  for  the  first  3  months  that  this 
section  is  effective  the  assessment 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  6  cents  per  hundredweight. 

§  1046.82     Payments  trorr,  the 
transportation  cradit  balancing  fund. 

(a)  On  or  before  the  13th  day  after  the 
end  of  each  of  the  months  of  July 
through  December  and  any  other  month 
in  which  transportation  credits  are  in 
effect  pursuant  to  paragraph  (b)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  §  1046.30(a)(5), 
bulk  milk  transferred  from  another  order 
plant  as  described  in  paragraph  (c)(1)  of 
this  section  or  that  received,  and 
reported  pursuant  to  §  1046.30(a)(6). 
bulk  milk  directly  from  producers' 
farms  as  specified  in  paragraph  (c)(2)  of 
this  section  an  amount  determined 
pursuant  to  paragraph  (d)  of  this 
section.  In  the  event  that  a  qualified 
cooperative  association  is  the 
responsible  party  for  whose  account 
such  milk  is  received  and  written 
documentation  of  this  fact  is  provided 
to  the  market  administrator  pursuant  to 
§  1046.30(c)(3)  prior  to  the  date  payment 
is  due.  the  transportation  credits  for 
such  milk  computed  pursuant  to  this 
section  shall  be  paid  to  such  cooperative 


association  by  the  pool  plant  operator 
pursuant  to  §  1046.73(0(2). 

(b)  The  market  administrator  may 
extend  the  period  during  which 
transportation  credits  are  in  effect  (i.e., 
the  transportation  credit  period)  to  any 
of  the  months  of  January  through  June 
if  the  market  administrator  receives  a 
written  request  to  do  so  15  days  prior 
to  the  beginning  of  the  month  for  which 
the  request  is  made  and,  after 
conducting  an  independent 
investigation,  finds  that  such  extension 
is  necessary  to  assure  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Director  of  the  Dairy  Division  and  all 
handlers  in  the  market  that  an  extension 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

(c)  The  transportation  credit  described 
in  paragraph  (a)  of  this  section  shall 
apply  to  the  following  milk: 

(1)  Bulk  milk  received  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Orders  1005, 1007,  and 
1011,  and  allocated  to  Class  I  milk 
pursuant  to  §  1046.44;  and 

(2)  Bulk  milk  classified  pro  rata  as 
Class  I  milk  pursuant  to  §  1046.44 
received  directly  from  the  farms  of  dairy 
farmers  at  pool  distributing  plants  under 
the  following  conditions: 

(i)  The  dairy  farmer  was  not  a 
"producer"  under  this  order  during 
more  than  2  of  the  immediately 
preceding  months  of  January  through 
June  and  not  more  than  32  days' 
production  of  the  dairy  farmer  was 
received  as  producer  milk  under  this 
order  during  that  period;  and 

(ii)  The  farm  on  which  the  milk  was 
produced  is  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  marketing  areds  of  Federal  Orders 
1005, 1007,  or  1011,  and.  is  not  within 
85  miles  of  the  plant  to  which  its  milk 
is  delivered. 

(d)  Transportation  credits  shall  be 
computed  as  follows: 

(1)  For  milk  described  in  paragraph 
(c)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
highway  distance  between  the  transferor 
plant  and  the  transferee  plant; 

(ii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(l)(i)  of  this 
section  by  0.37  cents; 

(iii)  Subtract  the  other  order's  Class  I 
price  applicable  at  the  transferor  plant's 
location  from  the  Class  I  price 
applicable  at  the  transferee  plant  as 
specified  in  §  1046.52; 
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(iv)  Subtract  anv  positive  difference 
computed  in  paragraph  {d)(l)(iii)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(l)(ii)  of  this  section;  and. 

(v)  Multiply  the  remainder  computed 
in  paragraph  (d)(l}(iv)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  (c)(1)  of  this  section. 

(2)  For  milk  described  in  paragraph 
(c)(2)  of  this  section: 

(il  Each  milk  hauler  that  is 
transporting  the  milk  of  producers 
described  in  paragraph  (c)(2)  of  this 
section  may  stop  at  the  nearest 
independently-operated  truck  stop  with 
a  truck  scale  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
truck  stop  The  location  of  the  truck 
stop  shall  be  used  as  a  starting  point  for 
the  purpose  of  measuring  the  distance  to 
the  pool  plant  receiving  that  load  of 
milk.  If  a  weight  certificate  for  a 
supplemental  load  of  milk  for  which  a 
transportation  credit  is  requested  is  not 
available,  the  market  administrator  shall 
use  the  nearest  city  to  the  last 
producer's  farm  from  which  milk  was 
picked  up  for  delivery  to  the  receiving 
pool  plant. 

(ii)  For  each  bulk  tank  load  of  milk 
received  pursuant  to  paragraph  (d)(2)(i) 
of  this  section,  the  market  administrator 
shall  determine  the  shortest  hard- 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  truck  stop 
or  city,  as  the  case  may  be; 

(iii)  Multiply  the  number  of  miles 
computed  in  paragraph  (d)(2)(ii)  of  this 

section  by  0.37  cents; 

(iv)  Subtract  this  order's  Class  I  price 
applicable  at  the  origination  point 
determined  pursuant  to  paragraph 
(d){2)(ii)  of  this  section  (as  if  this  point 

were  a  plant)  from  the  ClassT  price 
applicable  at  the  distributing  plant 
receiving  the  milk; 

(v)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(iv)  of  this 
section  from  the  amount  computed  in 
paragraph  (d)(2)(iii)  of  this  section;  and 

( VI )  .Multiply  the  number  computed  in 
paragraph  (d){2)(v)  of  this  section  by  the 
hundredweight  of  milk  described  in 
paragraph  (c)(2)  of  this  section. 

Dated:  August  2,  1996. 
Michael  V.  Dunn. 

Assistant  Secretary,  Marketing  and 
Regulator,'  Programs. 

[FR  Doc    %-20203  Filed  8-8-96;  8:45  am] 
BiLuNC  coot  M10-0a-P 


SMALL  BUSINESS  ADMINISTRATION 
13CPR  Ogrt107 

Small  Business  investment 
Companies;  Correction 

agency:  Small  Business  Administration. 
ACTION:  Correction  to  final  regulations. 

SUIMIARY:  This  document  contains 
corrections  to  the  final  regulations  that 
were  published  Wednesday,  January  31, 
1996,  (61  FR  3177). 
EFFECTIVE  DATE:  January  31,1 996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Fagan,  Office  of  Investment, 
(202) 205-6510. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  concern 
policies  applicable  to  financing  of  small 
businesses  by  licensees  and 
participating  securities  leverage  under 
the  Small  Business  Investment 
Company  program. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errore  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs — business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

Accordingly,  13  CFR  Part  107  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  681  et  seq.,  683. 
687(c),  687b,  687d,  687g,  and  687m. 

§107.50    [Corrected] 

In  §  107.50,  in  the  definition  of 
"Affiliate  or  Affiliates",  the  citation  to 
"§  121.401"  is  revised  to  read 
"§121.103". 

S  107.860    [Corrected] 

In  §  107.860,  paragraph  (b),  the 
citation  to  "§  107.115"  is  revised  to  read 
"107.500". 

$107.1530    [Corrected] 

In  §  107.1530.  in  the  example  to 
paragraph  (g)(2)(i).  in  the  brackets 
following  the  last  sentence,  the  word 
"Rate"  is  added  after  the  word 
"Treasury". 

In  §  107.1530,  in  paragraph  (g)(2)(ii), 
the  pcntioji  of  the  equation 


•((.0855x.08)-.08)"  is  revised  to  read 
"((•0855-.08)+.08)". 

Dated:  luly  30,  1996. 
Philip  Lader, 
Administrator. 
[FR  Doc.  96-2031 7  Filed  8-8-96;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Publicizing  of  Broker  Association 
Memberships 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 


summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  adopted  a  new  Regulation  156.4 
which  requires  that  contract  markets 
make  more  readily  available  to  the 
public  the  identity  of  members  of  broker 
associations  at  their  respective 
exchanges. 

EFFECTIVE  DATE:  October  8,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner.  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centire, 
1155  21st  Street,  NW.,  Washington,  DC 
205B1   Telephone:  (2021  418-5481. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  May  3,  1996,  the  Commission 

published  for  public  comment  in  the 
Federal  Register  a  proposed  new 
Regulation  156.4  which  would  require 
that  contract  markets  make  more  readily 
available  to  the  public  the  identity  of 
members  of  broker  associations  at  their 
respective  exchanges.' 

II.  Comments  Received 

The  Commission  received  five  letters 
from  commenters  which  addressed  the 
proposed  rulemaking  regarding  the 


'  61  FR  19869  'May  3.  1996).  In  tha!  same  Federal 
Register  release,  ihe  Commission  also  published  few- 
public  comment  a  proposed  new  Regulation  1.69 
which  would  prohibit  members  of  .self-regulatory 
organization  governing  boards,  disciplinary 
commirtees  and  oversight  panels  from  deliberating 
and  voting  on  certain  matters  where  the  member 
had  either  a  relationship  with  the  matter's  named 
party  in  interest  or  a  financial  interest  in  the 
matter's  outcome  Proposed  Regulation  1.69  would 
implement  the  statutory  directives  of  Section 
5a(a)(17)  of  the  Commodity  Exchange  Act  C'CEA") 
M  it  was  amended  by  Section  2 1 7  of  the  Futures 
Trading  Practices  Act  of  1992  C'FTPA").  Pub.  L  No. 
102-546.  §  217,  106  Stat  3590  (1992),  The 
Commission  viail  consider  that  rulemaking  at  a 
future  date.  ,   .      : 


UMI 


Federal  Register  /  Vol.  61.  No.  155  /  Friday.  August  9,  1996  /  Rules  and  Regulations 


41497 


publicizing  of  the  identities  of  broker 
association  members.  The  comments 
were  submitted  by  three  futures 
exchanges  (the  Coffee,  Sugar  k  Cocoa 
Exchange,  Inc.  ("CSC"),  the  New  York 
Cotton  Exchange  ("NYCE")  and  the  New 
York  Mercantile  Exchange  ("NYMEX")); 
a  futures  trade  association  (the  Future 
Industry  Association  ("FIA"));  and,  a 
business  and  financial  news  publisher 
(Dow  Jones  &  Company,  Inc.  ("Dow 
Jones")). 

The  Commission  has  carefully 
reviewed  the  comments  received  and 
has  decided  to  issue  Regulation  156.4  as 
final  with  slight  modifications  from  the 
rule  as  originally  proposed.  The 
comments  and  an  explanation  of  the 
Conmiission's  decision  to  adopt 
Regulation  156.4  are  discussed  below. 

in.  Regulation  156.4 

A.  Proposed  Rulemaking 

As  proposed,  Regulation  156.4 
required  contract  markets  to  post  "in  a 
location  accessible  to  the  public"  a  list 
of  all  registered  broker  associations  at 
the  contract  market  which  identifies  for 
each  such  association  the  name  of  each 
person  who  is  a  member  or  otherwise 
has  a  direct  beneficial  interest  in  the 
association.^  In  discussing  what  type  of 
location  would  be  "accessible  to  the 
public,  "  the  Commission  explained  in 
the  preamble  of  the  proposed 
rulemaking's  Federal  Register  release 
that  a  posting  should  be  made  in  a  place 
designed  to  ensure  its  availability  to  the 
general  public  "such  as  an  exchange's 
lobby  or  other  common  access  area."* 

The  Commission  emphasized  in  its 
release,  that  the  information  which 
proposed  Regulation  156.4  would 
require  contract  markets  to  post  already 
was  being  maintained  by  the  contract 
markets  pursuant  to  Commission 
Regulation  156.2(b)  which  requires  the 
members  of  such  associations  to  be 
registered.* 


2  The  Commission  adopted  its  part  156        

Regulations  in  response  to  Section  102  of  the  FTPA 
which  amended  Section  4i(d)  of  the  CEA  to  prohibit 
the  knowing  execution  of  a  customer  order  by  a 
floor  broker  opposite  any  broker  or  trader  with 
whom  the  floor  broker  has  a  specified  business 
relationship,  unless  the  Commission  adopted  rules 
requiring  exchange  procedures  and  standards 
designed  to  prevent  violations  of  the  CEA 
attributable  to  broker  association  trading.  The  Part 
156  Regulations  establish  requirements  for  contract 
market  identification  and  surveillance  of  broker 
associations.  See  58  FR  31167  Qune  1,  1993)  for  a 
full  description  of  the  Commission's  Part  156 
Regulations. 

'61  FR  19869.  19876. 

*  Id.  Among  other  things.  Commission  Regulation 
156.2(b)  requires  that  each  contract  market  maintain 
registration  records  for  each  of  its  broker 
associations  indicating  the  "name  of  each  person 
who  is  a  member  or  otherwise  has  a  direct 
beneficial  interest  in  the  association." 


B.  Comments  Received 

The  CSC  commented  that  under  the 
proposed  rulemaking  most  of  the 
trading  public  would  not  have  access  to 
a  broker  association  membership  list 
posted  in  the  lobby  or  common  access 
area  of  an  exchange.  The  CSC  further 
indicated  its  belief  that  floor  traders 
would  be  the  only  group  of  market  users 
who  would  have  ready  access  to  such  a 
Ust,  but  that  they  already  would  be 
aware  of  such  information  because  of 
their  presence  on  the  trading  floor. 
Accordingly,  the  CSC  concluded  that  a 
broker  association  membership  list  only 
would  serve  to  "stigmatize"  broker 
association  members  by  implying  that 
membership  in  a  broker  association  was 
"relevant  to  the  quality  of  the  execution 
that  (could)  be  expected." 

NYMEX  commented  that  it  did  not 
believe  that  a  posting  requirement 
would  provide  any  measurable  benefit 
to  the  pubhc.  NYMEX  indicated  that  its 
offices  and  trading  floor  are  not 
currently  accessible  to  the  public  and 
that  it  did  not  believe  that  members  of 
the  public  would  visit  NYMEX  for  the 
purpose  of  reviewing  such  a  posting. 

The  NYCE  did  not  address  the  merits 
of  the  proposed  rulemaking  directly,  but 
instead  suggested  that  the  Commission 
defer  consideration  of  the  proposal  until 
the  Division  of  Trading  and  Markets 
concluded  and  publicized  its  current 
rule  enforcement  review  of  broker 
association  oversight  at  the  various 
futures  exchanges. 

FIA  generally  supported  the 
Commission's  proposal  but  commented 
that  if  broker  association  membership 
information  was  made  available  upon 
request,  it  might  not  be  necessary  to 
require  that  such  information  be 
physically  posted. 

Dow  Jones  commented  that  the 
Commission's  proposal  would  enhance 
each  exchange's  ability  to  enforce  its 
broker  association  trading  restrictions 
because  if  members  of  the  public  had 
knowledge  of  broker  association 
memberships  they  would  be  able  to  alert 
the  exchanges  about  possible  violative 
conduct  involving  such  associations. 
Dow  Jones  also  commented  that  the 
publicizing  of  broker  association 
memberships  would  enable  the  trading 
public  to  choose  for  themselves  whether 
to  execute  futures  transactions  through 
broker  association  members. 

Dow  Jones  indicated  its  belief  that  the 
information  from  broker  association 
membership  lists  would  enable  it  to 
provide  more  information  to  its  readers 
for  their  trading  decisions,  Dow  Jones 
also  believed  that  the  proposal  would 
further  the  press'  attention  to  broker 
association  trading  activities  and  that 


such  attention  would  promote  the 
exchanges'  oversight  of  broker 
associations. 

C.  Final  Rulemaking 

The  Commission  has  carefully 
considered  the  comments  received  and 
has  determined  to  adopt  Regulation 
156.4  with  sUght  modifications  from  the 
rule  as  originally  proposed. 

The  Commission  believes  that  the 
identities  of  broker  associations  and 
their  members  are  useful  information, 
comparable  to  other  information  which 
is  currently  made  available  to  the  pubhc 
about  the  capacity  in  which  various 
industry  participants  are  licensed  and 
the  relationships  between  registrants. 

Contrary  to  tlie  CSC's  suggestion, 
Commission  Regulation  156.4  is  not 
intended  to  imply  any  judgment  of  or  to 
"stigmatize"  broker  association 
members  or  their  activities.  Rather,  the 
Commission  believes  that  Commission 
Regulation  i56.4  will  provide  useful 
information  to  market  users  about 
relationships  among  members  who 
handle  customer  orders.  In  this 
connection,  the  Commission  notes  that 
the  Ehvision  of  Trading  and  Markets 
("Division")  released  a  study  of  broker 
associations  in  January  1990  based  upon 
interviews  with  broker  association 
members  and  representatives  of  other 
market  participants  which  used  the 
services  of  broker  associations,  such  as 
futures  commission  merchants.'  In  that 
study,  the  Division  found  that  some 
market  users  ascribed  certain  benefits  to 
the  use  of  broker  associations,  including 
specialized  order  execution  expertise, 
better  capitaUzation  from  increased 
financial  resources  and  uninterrupted 
customer  service.^  The  broker 
association  study,  however,  reported 
concerns  of  other  participants  that 
relationships  between  broker 
association  members  could  increase  the 
potential  for  trading  abuses,  such  as 
providing  increased  incentives  for 
accommodation  trades  between 
members  due  to  their  astcdations' 
profit-  or  loss-sharing  arrangements.' 
Moreover,  the  FTPA  required  the 
Commission  to  particularly  address  the 
activities  of  such  assodaUons  and 
determine  whether  to  further  restrict 
their  activities.^  Given  these  perceptions 
among  sophisticated  market  participants 
and  the  Congressional  mandate,  the 
Commission  believes  that  the  type  of 
information  which  would  be 


'  See  Division  of  Trading  and  Markets,  Study  on 
Broker  Associations  Oanuary  4, 1990)  ("broker 
association  study").  Copies  of  this  study  are 
available  to  the  public 

*  Broker  AMOCtation  Stud;  at  5^54. 

'/d.ateo. 

"See CEA  Section  4t(dK2). 
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disseminated  pursuant  to  Regulation 
156.4  may  be  of  use  to  the  general 
population  of  market  participants  when 
evaluating  the  execution  of  their  orders. 

Similarly,  the  NYCE's 
recommendation  that  the  Commission 
defer  adoption  of  Regulation  156.4  until 
the  Division  of  Trading  and  Markets 
concludes  its  current  rule  enforcement 
review  of  broker  association  oversight 
presumes  that  Regulation  156.4 
addresses  some  trade  practice  concern 
which  may  or  may  not  t)e  validated  by 
that  review  As  indicated  above, 
however.  Commission  Regulation  156.4 
is  not  intended  to  imply  any  judgment 
on  broker  association  members  or  their 
activities.  The  registration  of  such 
a.ssociations  members  was  originally 
undertaken  to  facilitate  surveillance  of 
their  activities  bv  the  relevant  self- 
regulatory  organization  The  publication 
of  such  relationships  as  required  by  this 
rulemaking  is  intended  to  assure  that 
those  relationships  are  not  abused. 
Accordingiv,  the  Commission  does  not 
believe  there  is  any  reason  to  defer  the 
adoption  of  Regulation  156.4  until  the 
conclusion  of  the  Division's  rule 
enforcement  review 

Under  the  proposed  version  of 
Commission  Regulation  156.4,  contract 
markets  would  have  been  required  to 
post  their  broker  association 
membership  lists  "in  a  location 
accessible  to  the  public."  As  indicated 
m  the  preamble  of  the  proposed 
rulemaking  .s  Federal  Register  release, 
such  a  location  could  have  included  "an 
exchanges  lobby  or  other  common 
access  area."  The  CSC  and  NYMEX 
both  commented  that  posting 
information  in  an  exchange  lobby  may 
not  be  an  effective  means  of 
dissemination.  While  the  Commission 
believes  that  postings  in  these  areas 
could  effectively  disseminate 
information  to  market  users,'°  the 
Commission  never  intended  that  such 
postings  be  the  exclusive  manner  of 
compliance  with  Regulation  156.4.  The 
primary  purpose  of  this  rulemaking 
always  has  been  to  make  clear  the 
Commission  s  view  that  such 
information  is  public  information  and 
should  be  readily  accessible  to  market 
users. 

In  order  to  eliminate  any  confusion 
created  by  proposed  Regulation  156.4's 
reference  to  posting  broker  association 
membership  information,  the 
Commission  has  determined  to  revise 
proposed  Regulation  156.4  to  require 


-61  FR  19869    19876. 

'"For  instance,  the  CommiMion  nwes  that 
Regulation  9.13.  already  requires  exchanges  to  post 
Regulation  9.11  disciplinary  notices  "in  a 
conspicuous  place  on  (exchange)  premises  to  which 
lis  members  and  the  public  regulajly  have  access." 


that  such  information  be  made 
"available  to  the  public  generally."  The 
Commission  believes  that  this  approach 
should  provide  exchanges  with  more 
flexibility  in  deciding  how  to  make 
broker  association  membership 
information  available  As  examples  of 
ways  to  publicize  such  information,  the 
Commission  notes  that  certain 
exchanges  already  publicize  information 
about  exchange  matters  by  maintaining 
home  pages  on  the  Internet  or  widely 
distributing  their  newsletters. 

In  addition  to  requiring  that  broker 
association  membership  information  be 
made  "available  to  the  public 
generally,"  final  Commission  Regulation 
156.4  also  makes  clear  that  exchanges 
must  make  this  information  available 
"upon  request."  Accordingly,  no  matter 
how  broadly  an  exchange  publicizes  its 
broker  associations'  memberships  in 
conformance  with  Regulation  156.4,  it 
also  must  make  the  same  information 
available  upon  particular  request  by  any 
member  of  the  public. 

The  Commission  may  further  report 
on  how  broker  association  m.embership 
information  is  made  available  in  the 
report  it  is  currently  undertaking. 

IV.  Conclusion 

The  Commission  has  determined  to 
adopt  Regulation  156.4  with  slight 
modifications  from  the  original 
proposed  rulemaking.  Upon  Regulation 
156.4's  effective  date,  the  Commission 
may  request  that  the  exchanges  inform 
the  Commission  of  how  they  intend  to 
comply  with  Regulation  156.4. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.  (1988). 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  Regulation  156.4 
will  affect  contract  markets.  The 
Commission  has  previously  determined 
that  contract  markets  are  not  "small 
entities"  for  purposes  of  the  RFA,  and 
that  the  Commission,  therefore,  need 
not  consider  the  effect  of  proposed  rules 
on  contract  markets.  47  FR  18618,  18619 
(April  30, 1982).  Therefore,  the  Acting 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies,  pursuant  to  Section  3(a) 
of  the  RFA,  5  U.S.C.  605(b),  that  the 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA"),  44  U.S.C.  3501  et  seq.  (1988), 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 


information  as  defined  by  the  FRA.  As 
indicated  in  the  Commission's  proposed 
rulemaking,  Regulation  156.4  will 
require  contract  markets  to  post  a  listing 
of  the  broker  association  membership 
information  which  they  are  already 
required  to  compile  pursuant  to 
Regulation  156.2(h).  61  FR  19869. 
19876.  Accordingly,  Commission 
Regulation  156.4  will  not  impose  any 
additional  information  collection 
responsibilities. 

List  of  Subjects  in  1 7  CFR  Part  1 56 

Broker  associations.  Commodity 
futures.  Contract  markets.  Members  of 
contract  markets.  Registration 
requirements. 

In  consideration  of  the  foregoing,  and 
based  on  the  authority  contained  in  the 
Commodity  Exchange  Act  and,  in 
particular,  sections  4b,  4c,  4j(d),  5a(b), 
and  8a(5)  thereof,  7  U.S.C.  6b,  6c,  6j(d), 
7a(h)  and  12a(5),  the  Commission 
hereby  amends  chapter  I  of  title  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  156— BROKER  ASSOCIATIONS 

1.  The  authority  citation  for  Part  156 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6b,  6c,  6j(d).  7a(b)  and 
12a. 

2.  Section  156.4  is  added  to  read  as 
follows: 

§  1 56.4    Disclosure  of  Broker  Association 
Membership. 

Each  contract  market  shall  make 
available  to  the  public  generally  and 
upon  request  a  list  of  all  registered 
broker  associations  which  identifies  for 
each  such  association  the  name  of  each 
person  who  is  a  member  or  otherwise 
has  a  direct  beneficial  interest  in  the 
association.  This  list  shall  be  updated  at 
least  semi-annually. 

Issued  in  Washington,  DC.  on  August  2, 
1996.  by  the  Commission. 
Catherine  D.  Dixon. 
Assistant  to  the  Secretary. 
(FR  Doc  96-20332  Filed  &-8-96;  8:45  am) 

BILUNG  C006  S351-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

implantation  or  injectable  Dosage 
Form  New  Animal  Drugs;  Trenbolone 
Acetate  and  Estradiol 

AGENCY:  Food  and  Drug  Administration. 
HHS. 
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action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Roussel-UCLAF.  Division  Agro- 
Veterinaire.  The  supplemental  N.\DA 
provides  for  use  of  an  ear  implant 
containing  trenbolone  acetate  and 
estradiol  in  pasture  heifers  (in  addition 
to  a  previously  approved  use  in  pasture 
steers)  for  increased  rate  of  weight  gain. 
EFFECTIVE  DATE:  August  9,  1996 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  for  \'etermary 
Medicme  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0217. 
SUPPLEMENTARY  INFORMATION:  Roussel- 
UCLAF,  Division  .A.gro-Veterinaire,  163 
Avenue  Gambetta,  75020  Fans.  France, 
filed  supplemental  NADA  140-897, 
which  provides  for  use  of  Revalor®-G, 
an  ear  implant,  each  dose  containing  2 
pellets,  each  pellet  containing  20 
milligrams  (mg)  of  trenbolone  acetate 
and  4  mg  of  estradiol.  The  implant  is 
used  in  pasture  heifers  (slaughter 
stocker.  and  feeder)  (pasture  steers  being 
already  approved)  for  increased  rate  of 
weight  gain.  The  supplemental  NADA  is 
approved  as  of  July  2,  1996.  and  the 
regulations  are  amended  in  21  CFR 
522.2477(c)(,3)  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  h^eedom  o] 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safetv  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c){2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  qualifies  for  a  3-year  period  of 
marketing  exclusivity  beginning  on  July 
2, 1996,  because  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  were 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 


significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  t»etween  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authoritv  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  522.2477  is  amended  by 
revising  the  heading  of  paragraph  (c)(3) 
and  j>aragraph  (c)(3)(iii)  to  read  as 
follows: 

§  522.2477    Trenbolone  acetate  and 
estradiol. 

•      •     »     • 

(c)'     *     * 

(3)  Pasture  cattle  (slaughter,  stocker, 
feeder  steers,  and  heifers). 

•     *     *     *     • 

(iii)  Umitations.  Implant 
subcutaneously  in  ear  only.  Not  for  use 
in  animals  intended  for  subsequent 
breeding  or  in  dairy  animals. 

Dated:  July  19. 1996. 
Robert  C.  Livingston, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(PR  Doc  96-20344  Filed  8-6-96;  8:45  am] 
BIUMQ  CODE  4ia»-01-F 


DEPARTMENT  OF  STATE 
Bureau  of  Political-Military  Affairs 

22  CFR  Part  126 

[Public  Notice  2407] 

Amendment  to  the  List  o?  Prose rit)ec 
Destinations 

AGENCY:  Department  of  State. 
action:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
amending  the  International  Traffic  in 
Arms  Regulations  (ITAR)  to  reflect  that 
it  is  no  longer  the  poUcy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 


originating  in  Georgia,  Kazakstan, 
Kyrgyzstan,  Moldova,  Turkmenistan 
and  Uzbekistan.  All  requests  for 
approval  involving  items  covered  by  the " 
U.S.  Munitions  List  will  be  reviewed  on 
a  case-by-case  basis. 

EFFECTIVE  DATE;  July  17.  1996. 

FOR  FURTHER  INFORMATtON  COKTACT: 
Gordon  ].  Stirling,  Office  of  Arms 
Transfer  and  Export  Control  Policy, 
Bureau  of  Political-MiUtary  Affairs, 
Department  of  State  (202/647-0397). 

SUPPLEMENTARY  INFORMATION:  In 

connection  with  th6  President's  policy 
that  U.S.  laws  and  regulations  be 
updated  to  reflect  the  end  of  the  Cold 
War,  the  Department  of  State  is 
amending  the  ITAR  to  reflect  that  it  is 
no  longer  the  policy  of  the  United 
States,  pursuant  to  §  126.1,  to  deny 
licenses,  other  approvals,  exports  and 
imports  of  defense  articles  and  defense 
services,  destined  for  or  originating  in 
Georgia,  Kazakstan,  Kyrgyzstan, 
Moldova,  Turkmenistan  and 
Uzbekistan.  Requests  for  Ucenses  or 
other  approvals  for  these  states 
involving  items  covered  by  the  U.S. 
Munitions  List  (22  CFR  part  121)  will  no 
longer  be  presimied  to  be  disapproved. 

This  amendment  to  the  ITAR  involves 
a  foreign  affairs  function  of  the  United 
States  and  thus  is  excluded  from  the 
major  rule  procedures  of  Executive 
Order  12291 (46  FR  13193) and  the 
procedures  of  5  U.S.C.  553  and  554. 
This  final  rule  does  not  contain  a  new 
or  amended  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  at  seq.). 

List  of  Subjects  in  22  CFR  Fart  126 
Arms  and  Munitions,  Exports. 

Accordingly,  under  the  authority  of 
Section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778)  and  Executive 
Order  11958,  as  amended,  22  CFR 
Subchapter  M  is  amended  as  follows: 

PART126~[AMENDED] 

1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  40,  42,  and  71,  Anns 
Export  Control  Act,  Pub.  L.  90-629,  90  Stot 
744  (22  U.S.C  2752,  2778,  2780.  2791,  and 
2797):  E.O.  11958.  41  PR  4311;  E.O.  11322. 
32  FR  119;  22  U.S.C.  2658;  22  U.S.C  287c: 
E.O.  12918,  59  FR  28206. 

§  126.1     [Amended] 

2.  Section  126.1  is  amended  by 
removing  "Georgia,"  "Kazakhstan," 
"Kyrgyzstan,"  "Moldova." 
"Turkmenistan."  and  "Uzbekistan" 
from  paragraph  (a). 
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ISS 


Dated:  luly  11,  1996. 
Lynn  E.  Davis. 

Under  Secretary  of  State  for  Arms  Control 
and  International  Security  Affairs. 
(FR  Dfx.  4ft-20373  Filed  8-8-96;  8:45  am] 

BILUNG  COOe  4710-29-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  252  and  290 


[Notice  No.  835;  Re:  Notice  Numbers  752, 
754,  761  and  764] 

RIN  1512-AA98  and  1512-AB03 

Exportation  of  Alcoholic  Beverages, 
Denatured  Alcohol,  Tobacco  Products 
and  Cigarette  Papers  and  Tubes  {95R- 
046P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

.  AcmoN:  .\dvance  notice  of  proposed 

rulemaking. 

SUMMARY:  As  part  of  a  regulatory  reform 

initiative,  the  Bureau  of  Alcohol, 
Tobacco  and  Fireanns  (ATF)  is 
proposing  to  revise  and  recodify  the 
regulations  covering  exportation  of 
alcoholic:  beverages,  beer  concentrate, 
specially  denatured  alcohol,  tobacco 
products,  and  cigarette  papers  and 
tubes  Proposed  changes  include:  setting 
standards  for  satisfactory  evidence  of 
exportation,  streamlining  export 
procedures,  and  reducing  the  paperwork 
burden  on  exporters. 

DATES:  Written  comments  must  be 
received  bv  Octobers,  1996. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  50221. 
Washington,  DC  20091-0221,  Attn: 
Notice  \'o  835.  Copies  of  written 
comments  received  in  response  to  this 
advance  notice  of  proposed  rulemaking 
will  be  available  for  public  inspection 
during  normal  business  hours  at:  ATF 
Reference  Library,  Office  of  Public 
.■\ffairs  and  Disclosure,  Room  6300,  650 
Massachusetts  Avenue,  NfW., 
Washington,  DC  20226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mariorie  D.  Ruhf,  Wine.  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226  (202-927-8230). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  February  21, 1995,  President 
Clinton  announced  a  regulatory  reform 
initiative.  As  part  of  this  initiative,  each 
Federal  agency  was  instructed  to 
conduct  a  page  by  page  review  of  all 
agency  regulations  to  identify  those 
which  are  obsolete  or  burdensome  and 
those  whose  goals  could  be  better 
achieved  through  the  private  sector, 
self-regulation  or  state  and  local 
governments.  In  cases  where  the 
agency's  review  disclosed  regulations 
which  should  be  revised  or  eliminated, 
the  agency  would  propose 
administrative  changes  to  its 
regulations.  In  addition,  on  April  13. 
1995,  the  Bureau  published  Notice  809 
(60  FR  18783)  requesting  comments 
from  the  public  regarding  which  ATF 
regulations  could  be  improved  or 
eliminated.  No  specific  comments  were 
received  from  the  public  concerning  27 
CFR  parts  252  and  290,  but  the  Bureau 
wishes  to  substantially  revise  *hese 
parts  of  the  regulations  for  reasons 
discussed  later  in  the  supplementary 
information. 

Statutory  Basis  for  Regulations 

Since  ATF  wrishes  to  open  all  areas  of 
the  export  regulations  for  comment  at 
this  time,  we  will  begin  with  a  brief 
simimary  of  the  underlying  statutes.  In 
particular,  we  note  there  are  some  arsas 
where  the  statutory  treatment  of 
different  commodities  varies  widely. 
Any  future  regulations  will  reflect  these 
statutory  differences. 

Distilled  spirits  may  be  withdrawn 
without  pajrment  of  tax  for  exportation 
(afler  making  such  application,  filing 
such  bonds,  and  complying  with  such 
other  requirements  as  may  by 
regulations  be  prescribed),  for  transfer  to 
foreign-trade  zones,  for  use  of  certain 
vessels  and  aircraft,  or  for  transfer  to  a 
customs  bonded  warehouse  for 
exportation,  storage  pending 
exportation,  or  withdrawal  and  use  by 
eligible  diplomatic  personnel.  See  26 
U.S.C.  5175,  5214  and  5066. 

Wine  may  be  withdrawn  from  bonded 
premises  writhout  payment  of  tax  for 
export  by  the  proprietor  or  by  any 
authorized  exporter  (under  such 
regulations  and  bonds  as  the  Secretary 
may  deem  necessary);  for  transfer  to  any 
foreign-trade  zone;  for  use  of  certain 
vessels  and  aircraft  as  authorized  by 
law;  or  for  transfer  to  any  customs 
bonded  warehouse.  Wine  entered  into 
customs  bonded  warehouses  may  be 
withdravra  free  of  tax  by  eligible 
diplomatic  persoimei.  See  26  U.S.C. 
5362. 


Beer  may  be  removed  from  brewery 
premises  without  payment  of  tax  for 
exportation,  use  as  supplies  for  certain 
vessels  and  aircraft,  or  deposit  in  a 
foreign  trade  zone  for  exportation  or 
storage  pending  exportation  (in  such 
containers  and  under  such  regulations, 
and  on  the  giving  of  such  notices, 
entries,  and  bonds  and  other  security,  as 
the  Secretary  may  by  regulations 
prescribe)  The  brewer  may  also 
withdraw  beer  concentrate  without 
payment  of  tax  for  exportation  or  for 
deposit  in  a  foreign  trade  zone.  See  19 
U,S,C.  81c,  26  U.S.C.  5053, 

Distilled  spirits  may  be  withdrawn 
free  of  tax  for  exportation  after 
denaturation  in  the  manner  prescribed 
by  law.  See  26  U,S.C.  5214. 

When  taxpaid  distilled  spirits  which 
have  been  manufactured,  produced, 
bottled,  or  packaged  in  the  United  States 
and  marked  especially  for  export  are 
exported,  laden  for  use  as  supplies  on 
qualified  vessels  or  aircraft,  deposited  in 
a  foreign  trade  zone  for  exportation  or 
storage  pending  exportation,  or 
deposited  in  a  customs  bonded 
warehouse  for  tax  free  withdrawal  and 
use  by  accredited  foreign  diplomatic 
personnel,  the  bottler  or  packager  of  the 
spirits  may  claim  drawback  of  the  taxes 
paid.  The  Secretary  is  authorized  to 
prescribe  regulations  governing  the 
determination  and  payment  or  crediting 
of  drawback,  including  the  requirements 
of  such  notices,  bonds,  bills  of  lading, 
and  other  evidence  indicating  payment 
and  determination  of  tax  and 
exportation  as  are  deemed  necessary. 
See  19  U.S.C.  81c  and  1309,  26  U.S.C. 
5062,  5066. 

When  taxpaid  wine  which  has  been 
manufactured,  produced,  bottled,  or 
packaged  in  the  United  States  is 
exported,  laden  for  use  as  supplies  on 
qualified  vessels  or  aircraft,  or  deposited 
in  a  foreign  trade  zone  for  exportation 
or  storage  pending  exportation, 
drawback  of  tax  may  be  claimed  by  the 
proprietor  of  the  bonded  wine  cellar, 
taxpaid  wine  bottling  house,  or 
wholesale  liquor  dealer  who  withdrew 
the  wine.  The  Secretary  is  authorized  to 
prescribe  regulations  governing  the 
determination  and  payment  or  crediting 
of  drawback,  including  the  requirements 
of  such  notices,  bonds,  bills  of  lading, 
and  other  evidence  indicating  payment 
and  determination  of  tax  and 
exportation  as  are  deemed  necessary. 
See  19  U.S.C.  81c  and  1309,  26  U.S.C. 
5062,  5066. 

On  the  exportation  of  beer  which  has 
been  brewed  or  produced  in  the  United 
States,  the  brewer  thereof  shall  be 
allowed  a  drawback  equal  in  amount  to 
the  tax  found  to  have  been  paid  on  such 
beer,  to  be  paid  on  submission  of  such 
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evidence,  records  and  certificates 
indicating  exportation,  as  the  Secretary 
may  by  regulations  prescribe. 
Exportation  includes  delivery  for  use  as 
supplies  on  certain  vessels  or  aircraft,  or 
deposit  in  a  foreign  trade  zone  for 
exportation  or  for  storage  pending 
exportation.  See  19  U.S.C.  81c  and  1309, 
26  U.S.C.  5055. 

A  manufacturer  or  export  warehouse 
proprietor  may  remove  tobacco  products 
and  cigarette  papers  and  tubes,  vdthout 
payment  of  tax,  for  shipment  to  a 
foreign  country,  Puerto  Rico,  the  Virgin 
Islands,  or  a  possession  of  the  United 
States,  or  for  consumption  beyond  the 
jurisdiction  of  the  internal  revenue  laws 
of  the  United  States.  See  26  U.S.C. 
5704(b). 

Drawback  of  tax  paid  on  tobacco 
products  and  cigarette  papers  and  tubes 
which  have  been  exported  will  be 
allowed  in  accordance  with  the 
regulations,  upon  the  filing  of  a  bond. 
See  26  U.S.C.  5706. 

Rulemaking  History 

With  minor  exceptions,  the  export 
regulations  for  alcoholic  beverages  and 
tobacco  products  date  from  1960  and 
1966,  respectively.  The  Internal 
Revenue  Service,  which  administered 
these  regulations  at  the  time,  issued 
Revenue  Rulings  71-208  (1971-1  C.B. 
480)  and  72-300  (1972-1  C.B.  425)  to 
advise  exporters  that  it  would  consider 
applications  for  permission  to  submit 
alternative  forms  of  documentation  of 
export.  By  1982,  ATF  identified  the 
need  for  a  major  revision  of  the  export 
regulations  and  set  a  policy  of  allowing 
such  variances  as  were  needed  from  the 
existing  regulations  until  the  revision 
could  be  accomplished.  Numerous 
variances  and  pilot  projects  were 
approved  under  this  poUcy,  at  both  the 
district  and  national  level.  Revisions  to 
the  regulations  were  discussed  and 
reviewed,  but  no  Federal  Register 
documents  were  published  until  1992. 

On  September  8,  1992,  ATF  published 
advance  notices  of  proposed  rulemaking 
to  solicit  comments  from  interested 
persons  on  revision  and  recodification 
of  Part  252,  Exportation  of  liquors 
(Notice  No.  752,  57  FR  40887)  and  Part 
290,  Exportation  of  tobacco  products 
and  cigarette  papers  and  tubes,  without 
payment  of  tax,  or  with  drawback  of  tax 
(Notice  No.  754,  57  FR  40889).  The 
comment  periods,  both  originally 
scheduled  to  close  October  8, 1992, 
were  subsequently  extended  until 
December  7, 1992,  for  fiquors  and 
March  9, 1993,  for  tobacco  products  and 
cigarette  papers  and  tubes. 

First,  the  advance  notices  outlined  the 
underlying  statutory  requirements  for 
exportation  of  the  various  commodities 


they  covered.  Second,  the  advance 
notices  suggested  liberalizing  export 
documentation  rules.  Proposals 
included: 

— Using  a  continuing  application  and  a 
record  of  individual  withdrawals  to 
be  maintained  by  the  proprietor 
instead  of  applications  or  notices 
covering  individual  export 
transactions; 
— Having  the  proprietor  submit  a 
monthly  summary  of  export 
transactions  with  its  monthly 
operation  report  instead  of  sending 
advance  copies  of  the  individual 
transaction  forms; 
— Using  commercial  records  in  place  of 

ATF  forms; 
— Accepting  certain  commercial 
transaction  records  in  place  of 
Customs  certification  as  evidence  of 
exportation;  and 
— Allowing  exporters  to  maintain 
evidence  of  exportation  at  their 
premises  rathet'  than  sending  it  to 
ATF. 

The  two  notices  also  made 
suggestions  specific  to  individual 
commodities,  such  as  permitting  dealers 
in  specially  denatured  spirits  to 
withdraw  such  spirits  free  of  tax  for 
export  and  allowing  greater  flexibility  in 
the  export  marks  placed  on  tobacco 
products. 

Finally,  the  two  notices  solicited 
general  comments  on  ways  to  reduce 
paperwork,  simplify  procedures,  and 
eliminate  unnecessary  regulations  in 
this  area  while  continuing  to  maintain 
adequate  safeguards  to  the  revenue. 

Public  Comments  on  Previous  ANPRMs 

Notice  No.  752  concerning  liquors 
received  seven  comments  from 
alcoholic  beverage  industry  members  or 
their  representatives.  All  comments 
were  generally  supportive  of  the  goal  of 
liberalizing  export  procedures  as  stated 
in  the  notices.  However,  the  suggestion 
that  a  monthly  summary  of  exports  be 
submitted  to  ATF  was  opposed  by  two 
commenters.  The  Brandy  Association  of 
America  and  the  National  Association  of 
Beverage  Importers,  Inc.  both 
commented  that  this  proposal  was 
unnecessary  and  duplicative.  Glen  Ellen 
Winery  supported  ATF's  suggestion  that 
proprietors  maintain  evidence  of 
exportation  at  their  premises  instead  of 
sending  such  evidence  to  ATF.  They 
further  noted  that  proprietors  "found  to 
have  a  system  lacking  in  controls  could 
be  required  to  continue  submitting 
documents  each  month."  We  will 
discuss  these  issues  in  greater  detail  in 
the  sections  of  this  document  on 
monthly  summaries  of  export  removals 
and  allowing  "proprietors  to  maintain 


evidence  of  exportation  at  their  own 
premises. 

On  another  subject.  Miller  Brewing 
Company  suggested  allowing  brewers  to 
take  credit  on  their  tax  returns  instead 
of  waiting  for  ATF  to  issue  a  refund 
check  for  drawback  of  tax  on  exported 
beer.  This  is  not  something  ATF  can 
change  through  rulemaking,  since  the 
underlying  statute,  26  U.S.C.  5055. 
which  authorizes  payment  of  export 
drawback  on  beer,  does  not  authorize 
credit.  Section  5062(b),  which  covers 
drawback  for  wine  and  spirits, 
authorizes  either  credit  or  payment. 
Under  current  law,  ATF  believes  it 
would  be  possible  to  credit  proceeds  of 
an  allowed  claim,  pursuant  to 
authorization  of  the  claimant,  against 
tax  owed  by  such  claimant.  We  will 
propose  a  regulatory  procedure  to 
comply  with  requests  for  credit  of  the 
proceeds  of  an  allowed  claim  from 
brewers.  Finally,  the  alcoholic  beverage 
industry  commenters  were  unanimous 
and  enthusiastic  in  their  endorsement  of 
ATF's  proposal  to  substitute  commercial 
records  for  ATF  export  forms. 

Notice  No.  754  on  tobacco  products 
received  two  comments  fttam  tobacco 
product  manufacturers.  Both  Brown  & 
Williamson  Tobacco  Corporation  and 
R.J.  Reynolds  Tobacco  Company 
supported  continued  use  of  ATF  Form 
2149/2150,  saying  it  provided  the  best 
method  of  documenting  export  removals 
for  both  ATF  and  industry.  RJ. 
Reynolds  went  on  to  request 
clarification  of  export  marking 
requirements  and  procedures  for 
shipments  of  domestic  and  export 
tobacco  products  to  Class  9  Customs 
Bonded  Warehouses. 

Diversion  Problems 

As  ATF  noted  in  Industry  Circular 
94-1,  dated  April  14, 1994,  and  Industry 
Circular  95-1,  dated  January  19,  1995, 
we  have  encountered  a  number  of 
situations  in  which  distilled  spirits  were 
withdrawn  from  bond  for  exportation 
overseas,  but  were  smuggled  into 
Canada  or  remained  illegally  in  the 
United  States.  Although  these  circulars 
dealt  specifically  with  spirits,  other 
commodities  regulated  by  ATF  are  also 
being  found  outside  of  legitimate  export 
chaimels.  As  a  result  of  these  findings, 
ATF  is  increasing  its  investigations  of 
exports,  and  taking  appropriate  action 
where  it  finds  goods  have  been  diverted. 
Industry  Circular  95-1  points  out  the 
tax  and  permit  consequences  of 
improperly  documenting  exports,  as 
well  as  the  potential  civil  and  criminal 
penalties  for  violations  of  Titles  18  and 
26  of  the  U.S.  Code. 
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Summary  of  Export  Variances  and  Pilot 
Programs 

ATF  has  approved  numerous 
individual  variances  and  pilot  programs 
for  exporters  of  alcoholic  beverages  and 
tobacco  products  or  cigarette  papers  and 
tubes.  Recently,  the  Bureau  has  begun 
evaluating  the  component  parts  of  these 
variances  and  pilot  programs  to 
determine  which  have  been  successful 
for  both  exporters  and  the  Bureau  and 
which  have  not.  The  variances  and  pilot 
programs  that  have  been  approved  by 
ATT  are  summarized  below.  We  are 
requesting  comments  on  whether  these 
procedures  should  be  incorporated  into 
the  regulations  m  the  manner  described 
below  or  with  some  modifications. 
While  some  of  the  procedures  dealt  with 
alcoholic  beverages  and  others  with 
tobacco  produc-ts.  we  are  interested  in 
comments  on  whether  the  procedures 
should  apply  to  only  some  of  these 
taxable  commodities  or  should  apply 
equally  to  alcoholic  beverages, 
denatured  alcohol,  tobacco  products  or 
cigarette  papers  and  tut)es  destined  for 
exportation. 

Substituting  Commercial  Documents  for 
ATF  Forms 

Existing  regulations  require  exporters 
to  use  ATF  forms  to  record  shipments 
destined  for  export  and  obtain 
certification  of  export.  Under  approved 
variances,  some  exporters  substitute 
commercial  documents  containing 
required  minimum  information  for  the 
ATF  forms.  This  variance  has  been 
generally  successful.  Exporters  using 
this  variance  have  stamped  certificate  of 
receipt  information  on  an  empty  area  of 
the  commercial  document  and  obtained 
appropriate  certifications.  ATF  users 
(inspectors,  auditors,  and  sf)ecialists) 
found  that  the  commercial  records  met 
their  needs,  except  that  with  a  variety  of 
different  documents  covering  different 
types  of  shipments,  the  benefit  of 
serially  numbered  export  dociunents 
was  no  longer  available.  Since  invoices 
and  bills  of  lading  must  be  generated  to 
cover  export  shipments  anyway,  this 
variance  has  reduced  the  paperwork 
burden  on  exporters.  .ATF  is  considering 
eliminating  the  ATF  export  forms  in 
favor  of  commercial  transaction  forms, 
with  minimum  information 
requirements  to  be  set  forth  in 
regulations.  However,  the  two 
commenters  on  the  tobacco  export 
proposals  expressed  a  preference  for 
continued  availability  of  ATF  forms.  We 
would  like  details  of  instances  where 
ATF  forms  work  better  than  commercial 
documents,  so  that  we  may  determine  if 
they  should  be  retained  for  certain  types 
of  transactions. 


Notice  and  .Application  Requirements 

Under  existing  regulations,  people 
who  export  alcoholic  beverages,  tobacco 
products,  or  cigarette  papers  and  tubes 
without  payment  of  tax  file  an  advance 
copy  (or  copies)  of  the  appropriate  ATF 
fonn  as  either  a  notice  or  an  application. 
Proprietors  of  DSPs,  wineries,  breweries 
and  export  warehouses,  and  tobacco 
product  and  cigarette  paper  and  tube 
manufacturers  file  a  notice.  Other 
exporters  file  an  application  and  a  bond 
which  must  be  approved  before  the 
export  shipment  can  be  made.  Some 
proprietors  who  are  required  by 
regulation  to  file  a  notice  have  requested 
and  received  permission  to  maintain 
records  of  pending  exports  at  their 
premises,  either  on  the  ATF  form  or  on 
an  approved  substitute  document.  The 
terms  and  conditions  of  the  individual 
variances  differ,  but  such  variances  are 
granted  only  to  proprietors  with 
maximum  bond  coverage  and  good 
compliance  history.  Proprietors  are 
asked  to  submit  a  monthly  summary  of 
export  shipments  to  ATF  in  lieu  of  filing 
individual  notices.  These  variances 
have  generally  worked  well,  and  most 
ATF  users  of  this  information  feel  the 
notice  reqiurement  can  be  eliminated 
without  jeopardy  to  the  revenue. 
Exporters  appear  to  prefer  maintaining 
the  records  of  pending  export  shipments 
at  their  premises.  ATF  is  considering  a 
proposal  to  eliminate  the  notice 
requirement  for  proprietors  with 
maximum  bond  coverage.  The 
application  requirement  would  be 
retained,  as  would  the  notice 
requirement  for  proprietors  with  less 
than  maximum  bond  coverage. 
Comments  are  solicited  on  this 
proposal. 

Monthly  Summaries  of  Export 
Removals 

As  noted  above,  two  commenters  on 
Notice  No.  752  specifically  stated  they 
believed  the  proposed  monthly 
summary  of  export  shipments  was  an 
unnecessary  biirden  on  the  industry.  We 
do  not  agree  such  a  summary  is  an 
added  burden,  since  the  exporter  must 
summarize  and  total  export  shipments 
to  arrive  at  the  export  figure  shown  in 
the  monthly  report  of  operations.  We 
simply  propose  that  a  copy  of  this 
workpaper  be  filed  with  the  report. 
Further,  in  ATF's  experience,  this 
summary  provides  needed  structure  in 
the  absence  of  notices  and  serially 
numbered  ATF  export  forms.  Despite 
the  commenters'  claim  that  the 
information  is  available  elsewhere  in 
the  proprietor's  records,  we  believe  the 
preparation  of  a  summary  gives  both 
ATF  and  the  exporter  a  basis  to 


determine  if  all  exports  are  accounted 
for.  If  ATF  proposes  amending  the 
regulations  to  eliminate  the  notice 
requirement,  allow  use  of  commercial 
documents  as  evidence  of  export,  and 
allow  proprietors  to  maintain  such 
evidence  at  their  premises  instead  of 
mailing  it  to  ATF,  we  will  also  propose 
requiring  submission  of  some  sort  of 
summary  of  pending  export  shipments. 
Additionally,  now  that  certain  small 
wineries  are  allowed  to  file  annual 
operational  reports  and  certain  small 
brewers  are  allowed  to  file  quarterly 
operational  reports,  we  must  consider 
whether  proprietors  who  file  less 
frequent  operational  reports  should  also 
file  less  frequent  summaries. 
Commenters  who  disagree  with  the 
summary  proposal  are  requested  to 
provide  specific  alternative  suggestions 
for  insuring  that  all  exports  are 
accounted  for. 

Allowing  Proprietors  To  Maintain 
Evidence  of  Exportation  at  Their  Own 
Premises 

Under  variances  approved  by  ATF, 
some  proprietors  are  maintaining 
evidence  of  exportation  at  their 
premises  instead  of  sending  it  to  ATF 
Technical  Services  in  support  of  export 
drawback  claims  or  in  order  to  be 
relieved  of  liability  for  shipments 
withdrawn  for  export  without  payment 
of  tax.  This  variance  has  presented  more 
administrative  problems  than  any  other, 
but  we  believe  this  may  be  due  to  an 
incomplete  understanding  of  the 
exporter's  responsibility  under  such 
variances.  When  the  export  evidence  is 
filed  with  ATF,  ATF  examines  the 
evidence,  notes  any  discrepancies,  and 
follows  up  with  the  exporter.  Post 
audits  have  revealed  exporters 
sometimes  rely  on  evidence  which  is 
not  approved  by  ATF,  and  some 
proprietors  who  export  without 
payment  of  tax  do  not  follow  up 
appropriately  if  they  do  not  receive 
evidence  of  exportation.  Even  in  cases 
where  exportation  is  ultimately 
documented,  ATF  reviewers  encounter 
substantial  administrative  difficulty  in 
this  area. 

When  ATF  examines  documentation 
we  receive  on  products  withdrawm 
without  payment  of  tax  for  exportation, 
ATF  follows  up  with  the  exporter  in 
cases  where  the  evidence  of  exportation 
is  not  received  within  90  days  of 
withdrawal  for  exportation.  The 
exporter  is  usually  given  another  45 
days  to  obtain  evidence  of  exportation 
or  make  a  voluntary  payment  of  tax. 
After  that,  if  no  evidence  of  exportation 
is  received,  ATF  will  enter  an 
assessment  for  the  tax  due.  Export 
proprietors  operating  under  variances 
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which  allow  maintenance  of  export 
documentation  at  their  premises  often 
do  not  realize  they  have  the  same 
responsibility  to  voluntarily  pay  taxes  if 
evidence  of  exportation  was  not 
received  in  a  reasonable  amount  of  time. 

If  we  are  to  consider  allowing 
proprietors  to  maintain  their  own  export 
documentation  at  their  premises  as  part 
of  this  rulemaking,  we  believe  it  will  be 
necessary  to  include  safeguards,  such  as 
very  specific  time  limits  and 
instructions  as  to  when  tax  becomes  due 
on  undocumented  exports.  In  addition, 
if  such  a  liberalization  is  proposed,  we 
will  also  propose  the  delegation  of 
authority  to  the  District  Directors  and 
Chiefs,  Technical  Services  to  require 
filing  of  this  documentation  with  ATF 
in  cases  where  it  is  deemed  necessary. 
One  further  safeguard  under 
consideration  is  a  requirement  that 
exporters  submit  a  summary  of 
shipments  withdrawn  without  payment 
of  tax  for  export  during  a  given  period 
with  their  operational  reports  for  that 
period  (as  discussed  above)  and,  90  days 
later,  submit  a  second  copy  of  the 
summary  showing  by  a  check  mark  or 
other  notation  that  each  of  the 
summarized  shipments  has  been 
docimiented.  For  those  exports  which 
are  not  docimiented  at  the  time,  the  45- 
day  notice  and  assessment  process 
would  begin.  We  will  also  propose 
adding  procedures  for  claiming  refund 
of  any  taxes  paid  in  these  circumstances 
(subject  to  the  time  limits  in  26 
U.S.C.6511)  if  exportation  is 
subsequently  documented.  Comments 
on  these  proposals  and  any  alternative 
suggestions  are  solicited. 

Alternate  Evidence  of  Export 

ATF  has  had  mixed  results  from 
allowing  alternatives  to  Customs 
certification  as  evidence  of  export.  We 
will  discuss  some  of  the  major 
categories  below,  and  then  give  our 
proposals. 

Export  bills  of  lading  signed  by  a 
representative  of  the  export  carrier  or 
certificates  of  landing  signed  by  a 
representative  of  the  destination  country 
have  proven  to  be  generally  reliable,  but 
there  have  been  exceptions  which  raise 
questions  about  the  reliability  of  any 
export  documentation.  One  difficulty 
with  these  alternate  certifications  is  that 
there  is  no  standardized  way  to  verify 
that  the  person  signing  is  employed  by 
and  authorized  to  sign  for  the  carrier  or 
the  receiving  country.  We  request  input 
ftt)m  industry  members  on  commercial 
safeguards  available  to  assure  the 
validity  of  such  receipts.  ATF  may  be 
able  to  adapt  any  such  safeguards  for 
use  in  verifying  export  certifications. 


In  some  cases  we  approved  variances 
allowing  evidence  of  payment  by  the 
foreign  customer  to  be  used  as  evidence 
of  exportation,  but  we  found  that  this 
variance  was  not  always  successful. 
Some  foreign  customers  paid  a  foreign 
subsidiary  of  the  U.S.  exporter,  and  the 
financial  record  offered  as  evidence  of 
export  was  an  internal  company 
document  or,  conversely,  the  U.S. 
exporter  was  paid  by  a  U.S.  subsidiary 
of  the  foreign  customer,  or  even  by  an 
unrelated  broker  located  in  the  U.S.  The 
anticipated  safeguard  of  a  foreign  source 
of  funds  unrelated  to  the  exporter  was 
not  present,  so  these  forms  of 
documentation,  by  themselves,  have  not 
been  adequate.  If  we  propose  to  accept 
evidence  of  payment  at  all,  we  will 
propose  limitations  on  the  types  of 
transactions  where  it  can  be  used.  We 
solicit  comments  on  this  approach. 

In  some  post-audits,  exporters 
presented  facsimile  transmitted  copies 
of  signed  export  bills  of  lading  or  copies 
of  unsigned  computer  printouts  of  bills 
of  lading  from  shipping  companies  as 
evidence  of  exportation  where  the 
original  document  was  unavailable.  We 
are  considering  what  circumstances 
would  warrant  the  use  of  such  forms, 
and  what  evidence  might  be  available  to 
assure  that  these  facsimile  records 
represent  true  copies  of  the  original 
documents.  ATF  must  be  able  to  rely  on 
any  dociunents  accepted.  We  solicit 
comments  on  both  the  need  for 
facsimile  copies  and  computer 
generated  forms  to  document 
exportation,  and  any  appropriate 
safeguards. 

Proposals  on  Export  Documentation 

As  discussed  above,  we  have  found 
problems  with  some  of  the  forms  of 
export  documentation  which  we 
allowed  under  variances.  As  we  analyze 
the  reports  of  investigation,  we  have 
tried  to  define  the  features  or 
characteristics  we  want  to  see  in  future 
export  dociunentation.  Here  is  a  list  of 
proposed  staiidards: 
— The  document  should  clearly  relate  to 

the  goods  in  question; 
— Certification  should  come  from 

someone  other  than  the  exporter  or  its 

affiliate;  and 
— Certification  should  come  from 

someone  with  firsthand  knowledge 

that  the  goods  were  exported. 

Exporters  have  offered  such  items  as 
the  Commerce  Department's  Shipper's 
Export  Declaration  or  inland  bills  of 
lading  with  export  shipping  instructions 
attached,  both  of  which  are  prepared  by 
the  exporter  alone,  or  a  frei^t  bill  from 
the  export  carrier,  which  may  not 
identify  the  merchandise  well  enough 


for  our  purposes,  or  a  broker's 
certification,  which  may  not  be  based  on 
firsthand  knowledge.  In  addition  to 
ATF's  revenue  protection  interest  in 
assuring  these  goods  were  actually 
exported,  exporters  have  their  own 
commercial  reasons  for  wanting  reliable 
shipping  documents.  We  request 
examples  or  descriptions  of  documents 
or  records  generated  as  part  of  export 
transactions  which  may  meet  the 
standards  proposed  above  or  otherwise 
provide  assurance  that  goods  destined 
for  export  did,  in  fact,  leave  the  country. 
Finally,  we  solicit  comments  on 
whether  exporters  would  prefer  a  fist  of 
specific  documents  which  would  be 
acceptable  (with  the  option  of  applying 
for  permission  to  use  other  specific 
documents),  or  a  more  general  statement 
of  standards  which  must  be  met  by  any 
docimient  used  as  evidence  of  export. 

Export  Transportation,  Consignment 
and  Ownership 

Another  important  safeguard  built 
into  the  requirement  that  ATF  receive 
and  review  copies  of  all  export 
transaction  forms  was  our  ability  to 
screen  export  shipments  to  insure  that 
the  export  transaction  warranted  such 
status.  As  we  review  records  retained  at 
their  premises  by  exporters  opyerating 
under  a  variance,  we  find  that  there  are 
misunderstandings  in  two  areas: 
eUgibiUty  for  exportation  without 
payment  of  tax,  and  need  for  permits 
and  special  taxes  on  the  part  of  some 
purchasers.  We  believe  that  clarification 
of  the  regulations  in  these  areas  will 
improve  compliance. 

Eligibility  for  Export  Without  Payment 
of  Tax 

Some  exporters  were  found  to  be 
making  withdrawals  of  merchandise 
without  payment  of  tax  for  export,  and 
then  failing  to  transport  the 
merchandise  directly  to  the  foreign 
destination  or  place  it  under  Customs 
supervision.  In  addition,  ATF  has 
received  applications  for  permission  to 
store,  repack  or  consolidate  shipments 
of  products  withdrawn  without 
payment  of  tax  for  export  while  such 
products  were  in  transit  to  the  point  of 
export.  ATF's  main  concern  in 
reviewing  these  arrangements  is  that  the 
locations  where  the  storage,  repacking 
or  consolidation  occur  are  not  covered 
by  an  ATF  bond,  and  are  not  under  the 
supervision  of  the  Customs  Service. 
ATF  is  concerned  that  these 
arrangements  do  not  afford  adequate 
protection  to  the  revenue  and  they 
present  administrative  problems,  in  that 
ATF  would  have  to  regulate  many 
temporary  storage  faciUties. 
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Under  the  current  law  and 
regulations,  the  storage,  repacking  or 
consolidation  of  taxable  products 
withdrawn  for  exportation  without 
payment  of  tax  can  only  occiu'  on  ATF 
bonded  premises,  in  a  customs  bonded 
warehouse,  in  a  foreign  trade  zone,  or  at 
the  port  of  export  under  the  supervision 
of  the  District  Director  of  the  Customs 
Service.  However,  there  is  no  such 
restriction  on  storage,  repacking  or 
consolidation  of  taxpaid  export 
shipments  in  transit. 

It  commenters  wish  to  request  that 
ATF  reconsider  its  position  on  this 
matter,  we  request  suggestions  as  to 
appropriate  safeguards  to  assure 
protection  to  the  revenue  without 
placing  undue  restrictions  on  persons 
transporting  taxable  merchandise  in 
bond  Should  there  be  limitations  on 
allowable  location,  responsible  persons, 
or  time  spent  in  storage?  Are  records 
generated  during  repacking  or 
consolidation  which  would  permit 
positive  identification  of  the  shipment 
and  a  "paper  trail"  for  both  commercial 
and  regulatory  purposes?  What  sort  of 
permit  or  bonding  requirement  should 
be  imposed  on  facilities  where 
untaxpaid  merchandise  is  stored, 
repacked  or  consolidated  while  in 
transit' 

Wholesaler  s  Basic  Pennits  and  Special 
Tax  Requirements  for  Purchasere 

.\  second  issue  noted  during  ATF 
review  of  documentation  retained  at 
exporters'  premises  is  the  need  for 
wholesalers'  pennits  and  payment  of 
special  (occupational)  tax  when 
someone  other  than  the  producer 
exports  alcoholic  beverages.  Revenue 
Ruling  60-299  (1960-2  C.B.  619}  stated: 

A  ship  chandler  who  engages  in  the 
domestic  purchase  of  distilled  spirits,  wine 
or  beer  for  sale  (even  though  he  sells  them 
exclusively  to  vessels  engaged  in  foreign 
trade)  for  use  as  ships  supplies  must  obtain 
a  basic  permit  as  a  wholesaler.  •  •  • 

A  ship  chandler  who  withdraws  alcoholic 
beverages  for  sale  to  a  ship  which  is  engaged 
in  foreign  trade  and  which  uses  them  as 
ships'  supplies  solely  outside  the 
jurisdictional  limits  of  the  United  States,  is 
not  subject  to  special  tax  as  a  wholesale 
dealer  since  such  vessel  is  not  considered  a 
dealer  within  the  meaning  of  section  5112(a) 
of  the  Code,  and  the  sale  of  spirits  to  such 
vessel  is  not  a  sale  to  another  dealer  as 
provided  in  section  5112(b)  and  (c)  of  the 
Code.  Such  a  ship  chandler  is,  however, 
subject  to  the  special  tax  as  a  retail  dealer. 

.^TF  believes  information  on  this 
requirement  should  be  incorporated  into 
the  revised  regulations. 

Other  Changes  Under  Consideration 

ATF  is  considering  allowing  exporters 
to  claim  drawback  on  ATF  Form  5620.8 


(2635),  a  general-purpose  claim  form. 
using  commercial  dociunents  to  show 
exportation  instead  of  the  ATF  export 
drawback  claim  forms.  There  are  several 
variances  in  place  to  permit  exporters  to 
maintain  full  evidence  of  exportation  at 
their  premises  and  submit  a  summary  of 
the  export  shipments  covered  by  a  given 
claim.  ATF  is  evaluating  the  success  of 
these  variances  from  its  own  point  of 
view,  and  solicits  industry  conunents  on 
this  subject.  As  with  evidence  of  exports 
without  payment  of  tax,  if  ATF  decides 
to  propose  allowing  exporters  to 
maintain  export  documentation  at  their 
premises,  we  will  propose  authority  for 
the  District  Director  and  Chief, 
Technical  Services  to  require 
submission  of  the  forms  where  it  is 
deemed  necessary.  Where  the  export 
drawback  claimant  is  also  a  taxpayer, 
we  are  considering  allowing  the 
claimant  the  option  of  requesting  that 
the  proceeds  of  em  approved  claim  be 
credited  against  tax  owed  by  such 
claimant. 

Under  existing  regulations,  all  wine 
exporters  must  prepare  two  documents, 
an  export  form,  and  a  certificate  of  tax 
determination.  Form  2605.  ATF  plans  to 
eliminate  the  certificate  requirement  for 
exports  by  the  bottler  who  makes  the  tax 
determination,  and  only  require  such  a 
certificate  when  the  exporter  is  not  the 
bottler. 

Under  current  alcohol  and  tobacco 
export  regulations  and  approved 
variances,  the  marks  showing  that  goods 
are  destined  for  export  are  sometimes 
required  and  sometimes  not.  The  only 
statutory  requirement  for  export  marks 
applies  to  taxpaid  distilled  spirits 
exported  subject  to  drawback,  but  many 
sections  of  the  regulations  require 
export  marks.  The  marking 
requirements  have  historically  been 
viewed  as  a  useful  enforcement  tool.  For 
instance,  a  consumer  may  report  finding 
products  marked  for  export  on  domestic 
retail  shelves.  Such  "leads"  may  result 
in  the  government's  apprehension  of  a 
smuggler  or  enhance  a  producer's  ability 
to  identify  an  individual  who  is  selling 
returned  goods  which  should  have  been 
destroyed  for  quality  control  reasons. 
ATF  is  considering  whether  export 
marks  should  be  mandatory  in  all 
situations  and  whether  any  product  so 
marked  that  is  found  in  domestic 
commerce  should  be  subject  to 
forfeiture  as  property  used  in  violation 
of  the  internal  revenue  laws. 
Accordingly,  we  solicit  comments  from 
interested  persons  concerning  the 
advantages  or  disadvantages  of  export 
markings. 

In  ATF's  review  of  its  own 
regulations,  we  noted  that  there  was 
considerable  duplication  of  regulatory 


language  because  there  are  separate 
parts  of  the  regulations  which  cover 
exportation  of  "liquors"  (alcoholic 
beverages  and  denatured  alcohol)  and 
tobacco  products  and  cigarette  papers 
and  tubes.  Since  the  concepts  of  tax 
liability,  bond  coverage  and  need  for 
evidence  of  exportation  are  the  same  for 
all  these  commodities,  and  some 
exporters  handle  both  alcoholic 
beverages  and  tobacco  products,  we 
solicit  comments  on  the  idea  of  merging 
the  export  provisions  for  alcoholic 
beverages  and  denatured  alcohol, 
currently  in  part  252,  and  those  for 
tobacco  products  and  cigarette  papers 
and  tubes,  currently  in  part  290,  into  a 
single  part.  The  export  warehouse 
qualification  and  o^^eration 
requirements,  which  are  also  in  part 
290,  may  then  be  retained  as  a  separate 
part  or  merged  into  part  270, 
Manufacture  of  Tobacco  Products,  since 
the  qualification,  bonding  and 
operational  requirements  for  these 
activities  are  closely  related  and  derived 
from  the  same  or  similar  sections  of  the 
law.  Interested  persons  are  invited  to 
comment  on  these  aitemaiives. 

Verification  of  Evidence  Presented 

ATF  is  developing  methods  of 
verifying  the  acciu-acy  of  any  piece  of 

export  documentation  presented  in 
support  of  an  export  without  payment  of 
tax  or  an  export  drawback  claim  by 
confirming  that  such  shipment  was 
received  through  legitimate  channels  at 
the  stated  destination.  Such 
confirmation  will  be  done  by  contacting 
appropriate  officials  at  the  stated 
destination,  either  under  a  bilateral 
agreement  with  the  destination  country 
under  26  U.S.C.  6103(k)(4)  or  pursuant 
to  new  regulations  which  ATF  is 
considering  adding  to  the  export 
regulations  under  the  provisions  of  26 
U.S.C.  6103(k)(6).  This  section  allows 
disclosure  of  tax  information  for 
investigative  purposes  in  such 
situations  and  under  such  conditions  as 
the  Secretary  may  prescribe  by 
regulations. 

Administrative  Provisions 

The  tobacco  export  regulations  at  27 
CFR  part  290  clearly  noted  ATF's  right 
of  entry  and  examination  and 
assessment  authority,  but  the  liquor 
export  regulations  in  27  CFR  part  252  do 
not.  We  plan  to  propose  such  provisions 
as  a  part  of  the  revised  regulations, 
along  with  a  reference  to  the  criminal 
penalties  imposed  by  Titles  18  and  26 
of  the  U.S.  Code  for  falsification  or 
fraudulent  execution  of  export 
documentation. 
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Transition  to  New  Rules 

When  new  export  rules  are 
implemented,  they  will  supersede 
existing  regulations  and  all  variances 
under  those  regulations.  Since  there  are 
so  many  different  arrangements  in 
place,  we  understand  that  a  period  of 
transition  will  be  needed.  We  believe 
that  allowing  two  months  from 
publication  of  the  final  rule  to  its 
effective  date  should  provide  adequate 
time  for  exporters  to  change  to  the  new 
procedures.  We  solicit  comments  on 
this  subject. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons  on  the  proposals 
presented  in  this  advance  notice.  We 
particularly  request  statements  from 
exporters  on  the  significance  and 
reliability  of  available  commercial 
documentation.  We  also  solicit 
comments  on  any  additional  issues 
related  to  exportation  of  alcoholic 
beverages,  denatured  alcohol,  tobacco 
products,  or  paper  tubes. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date.  ATF  will 
not  recognize  any  material  or  comments 
as  confidential.  All  comments  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection.  Any 
material  that  the  commenter  considers 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  the  comment  is 
not  exempt  from  disclosure. 

Executive  Order  12866 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.O.  12866;  therefore,  a 
regulatory  impact  analysis  is  not 
required.  The  proposals  discussed  in 
this  advance  notice  of  proposed 
rulemaking,  if  adopted  in  regulations, 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographical 
regions,  and  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


Drafting  Information:  The  principal  author 
of  this  document  is  Marjorie  D.  Ruhf  of  the 
Wine,  Beer  and  Spirits  Regulations  Branch. 
Bureau  of  Alcohol,  Tobacco  and  Firearms. 

List  ofSub)ects 


27  CFR  Part  252 

Aircraft,  Alcohol  and  alcoholic 
beverages.  Armed  Forces,  Authority 
delegations  (government  agencies).  Beer, 
Claims,  Excise  taxes.  Exports,  Fishing 
vessels.  Foreign  trade  zones.  Labeling, 
Liquors,  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements,  Surety  bonds.  Vessels. 
Warehouses,  Wine. 

27  CFB  Part  290 

Administrative  practice  and 
procedure.  Aircraft,  Authority 
delegations  (government  agencies). 
Cigarette  papers  and  tubes.  Claims, 
Customs  duties  and  inspection.  Excise 
taxes.  Exports,  Foreign  trade  zones, 
Labeling,  Packaging  and  containers, 
Penalties,  Surety  bonds.  Vessels, 
Warehouses. 

Authority:  This  advance  notice  of 
proposed  rulemaking  is  issued  under  the 
authority  in  26  U.S.C.  7805. 

Signed:  May  13, 1996. 
John  W.  Magaw, 
Director. 

Approved:  June  5. 1996. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  IRegulatory,  Tariff 
and  Trade  Enforcement). 
[FR  Doc.  96-20327  Filed  6-6-96;  8:45  ami 
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FOR  FURTHER  INFORMATtO  CONTACT: 
SCPO  J.  R.  Van  Reese,  U.t>.  Coast  Gvlard, 
Marine  Safety  Detachment,  PO  Box 
65428,  St.  Paul.  MN  55165-0428.  Tel: 
(612) 290-3991. 

SUPPLEMEWTftpy  t»*FORMA-  on: 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guara 

33  CFR  Part  100 
[CG  008-96-038] 
RIN2115-AE46 

Special  Local  Regulations,  Lansing 
Fish  Days,  Upper  Mississippt  River 
Mile  663.0—663.5,  Lansing,  lA 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Lansing  Fish  Days 
Celebration.  This  event  will  be  held  on 
August  10  and  11,  1996  at  Lansing. 
Iowa.  These  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  9  p.m.  to  11  p.m.  local 
time  on  August  10, 1996,  and  from  2 
p.m.  to  4  p.m.  local  time  on  August  11, 
1996. 


Regulator)  iiision 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  for  these 
regulations  has  not  been  published  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
details  of  the  event  were  not  finalized 
until  July  8, 1996,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  lighted  Venetian  boat 
parade  and  professional  water  ski  show. 
The  event  is  sponsored  by  the  Lansing 
Lions  Club,  Inc  of  Lansing,  Iowa. 
Spectators  are  to  maintain  a  safe 
distance  which  will  be  determined  by 
event  sponsor  and  controlled  by  Coast 
Guard  patrol  commander. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  &t)m  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  imder 
the  regulatory  policies  and  procedures 
of  the  Departaient  of  Transportation 
(DOT)  (44  FR  11040;  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulator)'  Evaluation  imder 
paragraph  lOe  of  the  regulatory  poUcies 
and  procedures  of  DOT  is  unnecessary 
because  of  the  events  short  duration. 

Federalism  Aswvsment 

The  Coast  Guara  nas  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B,2.C  of 
Commandant  Instruction  M16475.1B, 
(as  revised  by  61  FR  13563;  March  27, 
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1996)  this  nile  is  excluded  from  further 
environmental  documentation. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  sf  anv.  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605{b]  of  the 
Ref?ulatorv'  Flexibility  Art  (5  U.S.C  601 
et  seq  ]  that  this  temporary-  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event  s  short  duration. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  33  CFR  Part  TOO 

Marine  safety.  Navigation  (water], 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

hi  consideration  of  the  forgoing,  Part 
100  of  Title  33,  Ckxle  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  n  I   S.C.  1233:  49  CFR  1.46. 

2  A  temporary  §  100.35  T08-038  is 
added  to  read  as  follows: 

§  100.35  TOe-038     Upoer  Mississippi  River 
near  Lansing,  Iowa. 

(a)  Regulated  area.  Mississippi  River 
mile  663.0  to  Mississippi  River  mile 
663.5 

(b)  Special  local  regulation.  All 
persons  and  vessels  not  registered  with 
the  sponsors  as  participants  or  official 
patrol  ves-sels  are  considered  spectators. 
The    official  patrol"  consists  of  any 
Coast  Guard,  public,  state  or  local  law 
enforcement  or  sponsor  provided 
vessels  assigned  to  patrol  the  event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  or  signaled,  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given; 
failure  to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  may 
control  the  movement  of  all  vessels  in 
the  regulated  area.  The  Patrol 
Commander  may  terminate  the  event  at 
any  time  it  is  deemed  necessary  for  the 
protection  of  life  or  property  and  can  be 


reached  on  VHF-FM  Channel  16  by 
using  the  call  sign  "PATCOM" 

(c)  Effective  Date  This  sec:tion  is 
effective  from  9  p.m.  to  1 1  p.m.  local 
time  on  August  10,  1996,  and  from  2 
p.m.  to  4  p.m.  local  time  on  August  1 1 . 
1996. 

Dated:  July  24, 1996. 
T.W.  Josiah. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc  9&-20274  Filed  8-8-96;  8:45  am] 
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33  CFR  Part  100 

I(XiD08-06-034] 
RIN2115-AE46 

Special  Locai  Regulations;  Inland 
Seatooa  Festival  Jet  Boat  Races,  Ohio 

River  Mile  469  5  to  471.2,  Cincinnati, 
Ohio 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Inland  Seafood 
Festival  Jet  Boat  Races.  This  event  will 
be  held  on  August  10, 1996  from  3:30 
p.m.  until  6:30  p.m.  at  Cincinnati,  Ohio 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATE:  These  regulations  are 
effective  from  3:30  p.m.  until  6:30  p.m., 
on  August  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Gregory  A.  Howard,  Chief,  Port 
Operations  E)epartment,  USCG  Marine 
Safety  Office,  Louisville,  Kentucky  at 
(502)  582-5194  ext.  39 

SUPPt-EMENTARY  INFORMATION: 

Regulatmy  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rule  making  procedures  would  be 
impracticable.  The  details  of  the  event 
were  not  Bnalized  in  sufficient  time  to 
publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  series  of  jet  boat  races. 
The  event  is  sponsored  by  the  Motor 
Sport  Management.  The  course  to  be 
followed  by  the  race  j)articipants  will  be 
marked  by  marker  buoys  positioned  at 
various  points  along  the  course. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  of  the  event's  short  duration. 

Small  Entities 

The  Coa.st  Guard  finds  that  the  impact 
on  small  entities,  if  any.  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  duration. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B,2.C.  of 
Commandant  Instruction  M16475.1B, 
(as  revised  by  61  FR  13563;  March  27, 
1996)  this  n:le  is  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  .Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46. 
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2.  A  temporarv  section  100.35  T08- 
034  is  added  to  read  as  follows: 


§100.35X08-034    Ohio  River  at  Cincinnati, 
Ohio. 

ia)  Regulated  area:  Ohio  River  Mile 
469.5  to  Ohio  River  Mile  471.2. 

fb)  Special  local  regulation:  All 
persons  and  vessels  not  registered  with 
the  sponsors  as  participants  or  official 
patrol  vessels  are  considered  spectators. 
"Participants"  are  those  persons  and 
vessels  identified  by  the  sponsor  as 
taking  pan  in  the  event.  The  "official 
patrol"  consists  of  any  coast  Guard, 
public,  state  or  local  law  enforcement  or 
sponsor  provided  vessel  assigned  to 
patrol  the  event.  The  Coast  Guard 
"Patrol  Commander"  is  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by 
Commanding  Officer,  Coast  Guard 
Marine  Safety  Office  Louisville. 

(1)  No  vessel  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given; 
failure  to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  may 
control  the  movement  of  all  vessels  in 
the  regulated  area.  The  Patrol 
Commander  may  terminate  the  event  at 
any  time  it  is  deemed  necessary  for  the 
protection  of  life  or  property  and  can  be 
reached  on  VHF-FM  Channel  16  by 
using  the  call  sign  "PATCOM". 

(c)  Effective  Date:  These  regulations 
are  effective  from  3:30  p.m.  to  6:30  p.m. 
August  10. 1996. 

Dated:  July  24, 1996. 
T.W.  Josiah, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

IFR  Doc.  96-20273  Filed  8-8-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  211 

National  Commission  on  Wildfire 
Disasters 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  The  National  Wildfire 
Commission  was  established  pursuant 


to  the  Wildfire  Disaster  Recovery  Act  of 
1989  to  study  the  effects  of  disastrous 
wildfires.  The  Aa  provided  tnat  the 
Commission  would  be  dissolved 
followmg  submission  of  the 
Commission's  final  report.  The  final 
report  was  filed  in  May  1994,  and  the 
commission  dissolved;  therefore,  the 
regulation  governing  donations  to 
support  the  work  of  the  Commission  is 
no  longer  needed  and  is  being  removed. 
The  Agency  identified  the  need  to 
remove  this  obsolete  regulation  during  a 
review  of  regulations  undertaken  as  part 
of  the  President's  Regulatory 
Reinvention  Initiative. 
EFFECTIVE  DATE:  August  9, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Perrett,  Fire  and  Aviation 
Management  Staff,  Forest  Service, 
USDA,  P.O.  Box  96090,  Washington. 
D.C.  20090-6090.  (202)  205-1511. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Wildfire  Disaster  Recovery  Act  of 
1989  (16  U.S.C.  551  note)  directed  the 
Secretary  of  Agriculture  to  establish  a 
National  Commission  on  Wildfire 
Disasters.  Section  105  of  the  Act 
provided  that  the  Secretary  could 
receive  donations  to  support  the  work  of 
the  Commission. 

The  Department  published  an  interim 
rule  in  the  Federal  Register  on  October 
7. 1991.  (56  FR  50512)  to  establish 
uniform  administrative  procedures  for 
receiving  and  processing  contributions 
to  the  Commission.  Regulations  were 
needed  to  assure  adherence  to  the 
statutory  limitation  on  contributions. 

The  Commission  completed  its  study 
and  published  its  report  in  May  1994. 
The  Commission  was  disbanded 
following  publication  of  its  report. 

Following  a  review  of  Forest  Service 
regulations  under  the  President's 
Regulatory  Reinvention  Initiative,  the 
Agency  identified  this  regulation  as  no 
longer  needed,  and,  accordingly,  by  this 
amendment,  is  removing  the  rule  from 
the  Code  of  Federal  Regulations. 
Because  of  the  narrow  scope  and  limited 
effect  of  this  action,  the  Agency  has 
determined  that  this  amendment  is  a 
technical  amendment  for  which  notice 
and  comment  pursuant  to  the 
Administrative  Procedures  Act  (5  U.S.C. 
553)  is  neither  practicable  nor 
necessary. 

Regulatory  Impact 

This  rule  is  a  technical  amendment  to 
remove  an  obsolete  regulation  and,  as 
such,  has  no  substantive  effect,  nor  is  it 
subject  to  review  under  USDA 
procediu-es  and  Executive  Order  12866 
on  Regulatory  Planning  and  Review. 


Accordingly,  this  rule  is  not  subject  to 
OMB  review  under  Executive  Order 
12866. 

Moreover,  because  good  cause  exists 
to  exempt  his  rule  from  notice  and 
comment  pursuant  to  5  U.S.C.  553,  this 
rule  is  exempt  from  further  analysis 
under  the  Unfunded  Mandates  Reform 
Act  of  1995;  Executive  Order  12778. 
Civil  Justice  Reform;  Executive  Order 
12630,  Takings  ImpUcations;  or  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subjects  in  36  CFR  Part  211 

Administrative  practice  and 
procedure.  Fire  prevention. 
Intergovernmental  relations,  National 
forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  Part  211  of  Title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

PART  211— {amended; 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

Authority:  30  Stat  35,  as  amended,  sec  1. 
33  Stat.  628  (16  U.S.C.  551.  472). 

§211.6      !^emove<?; 

2.  Remove  section  211.6. 
Dated:  Augusts,  1996. 

David  G.  Unger. 
Associate  Chief. 
IFR  Doc.  96-20326  Filed  8-8-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  282 

IFRL^54:>-,y 

Undergrouno  Storage  Tank  Program: 
Approved  State  Program  tor 
Connecticut 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended 
(RCRA),  authorizes  the  Environmental 
Protection  Agency  (EPA)  to  grant 
approval  to  states  to  operate  their 
undergroimd  storage  tank  programs  in 
lieu  of  the  federal  program.  40  CFR  Part 
282  codifies  EPA's  decision  to  approve 
state  programs  and  incorporates  by 
reference  those  provisions  of  the  state 
statutes  and  regulations  that  will  be 
subject  to  EPA's  inspection  and 
enforcement  authorities  under  Sections 
9005  and  9006  of  RCRA  Subtitle  I  and 
other  applicable  statutory  and 
regulatory  provisions.  This  rule  codifies 
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in  40  CFR  Pan  282  the  prior  approval 
of  Connecticut's  underground  storage 
tank  program  and  incorporates  by 
Tjference  appropriate  provisions  of  state 
statutes  and  regulations. 
DATES:  This  regulation  is  effective 
O:tober  8,  1996.  unless  EPA  publishes 
a  pnor  Federal  Register  notice 
withdrawing  this  immediate  final  rule. 
.Ml  comments  on  the  codification  of 
Connecticut's  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  September  9. 1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  October  8. 1996,  in 
accordanc.p  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Docket  Clerk  (Docket  No.  UST  5-4), 
Underground  Storage  Tank  Program, 
HBO.  US.  EPA-New  England,  J.F.K. 
Federal  Building,  Boston,  MA  02203- 
2211.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  Office  of  Site  Remediation 
&  Restoration  Record  Center.  90  Canal 
St.,  Boston.  MA  02203  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
federal  hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Walker,  Underground  Storage 
Tank  Program.  HBO,  U.S.  EPA-New 
England,  J.F.K.  Federal  Building, 
Boston,  MA  02203-2211.  Phone:  (617) 
573-9602. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  (RCRA),  42  U.S.C.  6991c, 
alloM^s  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  Connecticut.  (60  FR  34879, 
luly  ,T.  1995).  Approval  was  effective  on 
.August  4.  1995. 

EP.\  codifies  its  approval  of  state 
programs  in  40  CFR  Part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  Sections 
90(),T  and  9006  of  Subtitle  I  of  RCRA,  42 
U.S.C.  6991  d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  Connecticut 
underground  storage  tar^k  program.  This 
codification  reflects  only  the  state 
underground  storage  tank  program  in 
effect  at  the  time  EP.A.  granted 
Connecticut  approval  under  section 


9004(a),  42  U.S.C.  6991c(a).  EPA 
provided  notice  and  opportunity  for 
comment  earlier  during  the  Agency's 
decision  to  approve  the  Connecticut 
program.  EPA  is  not  now  reopening  that 
decision  nor  requesting  comment  on  it 

Codification  provides  clear  notice  to 
the  public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Connecticut  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Connecticut,  the  status  of  federally 
approved  requirements  of  the 
Connecticut  program  will  be  readily 
discernible.  Only  those  provisions  of  the 
Connecticut  underground  storage  tank 
program  for  which  approval  has  been 
granted  by  EPA  will  be  incorporated  by 
reference  for  enforcement  purposes. 

To  codify  EPA's  approval  oi 
Connecticut's  underground  storage  tank 
program,  EPA  has  added  Section  282.56 
to  Title  40  of  the  Code  of  Federal 
Regulations.  Section  282.56 
incorporates  by  reference  for 
enforcement  purposes  the  state's 
statutes  and  regulations.  Section  282.56 
also  references  the  Attorney  General's 
Statement,  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  undergroimd  storage  tank 
program  under  Subtitle  I  of  RCRA. 

The  Agency  "retains  the  authority 
under  Sections  9005  and  9006  of 
SubUtle  I  of  RCRA,  42  U.S.C.  699ld  and 
6991e,  and  other  applicable  statutory 
and  regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  EPA  will  rely  on 
federal  sanctions,  federal  inspection 
authorities,  and  federal  procedures 
rather  than  the  state  authorized  analogs 
to  these  provisions.  Therefore,  the 
approved  Connecticut  enforcement 
authorities  will  not  be  incorporated  by 
reference.  Forty  CFR  Section  282.56  lists 
those  approved  Connecticut  authorities 
that  would  fall  into  this  category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  Connecticut's 
imderground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  include: 

•  Section  22a-449(d)-l,  Control  of 
the  Nonresidential  Underground  Storage 
and  Handling  of  Oil  and  Petroleum 
Liquids;  and, 

•  Requirements,  including  those  for 
registration  and  permanent  closure,  for 
teinks  greater  than  2,100  gallons 
containing  heating  oil  consimied  on  the 
premises  where  stored. 

These  non-approved  provisions  are 
not  part  of  the  RCRA  Subtitle  I  program. 


because  they  are  "broader  in  scope" 
than  Subtitle  i  of  RCRA,  See  40  CFR 
281.12(a){3)iii).  As  a  result,  state 
provisions  which  are  "broader  in  scope" 
than  the  federal  program  are  not 
incorporated  bv  reference  for  purposes 
of  enforcement  in  40  CFR  part  282  or 
included  as  part  of  this  codification. 
Included  under  CFR  282.58  for  purposes 
of  reference  and  clarity  is  a  list  of  those 
Connecticut  statutory  and  regulatory 
provisions  which  are  "broader  in  scope" 
than  the  federal  program.  "Broader  in 
scope"  provisions  cannot  be  enforced  by 
EPA.  The  State,  however,  will  continue 
to  enforce  such  provisions. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
codification  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 
are  already  subject  to  the  state 
requirements  authorized  bv  EPA  under 
40  CFR  Part  281.  EPA's  codification 
does  not  impose  any  additional  burdens 
on  these  small  entities.  This  is  because 
EPA's  codification  would  simply  result 
in  an  administrative  change,  rather  than 
a  change  in  the  substantive 
requirements  imposed  on  small  entities. 
Moreover,  this  codification  will 
eliminate  any  confusion  that  owmers 
and  operators  of  USTs  in  (State]  may 
have  regarding  which  set  of 
requirements  they  must  comply  with  in 
Connecticut. 

Therefore,  EPA  provides  the  following 
certification  imder  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  codification  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  codification  incorporates 
Connecticut's  requirements,  which  have 
been  authorized  by  EPA  under  40  CFR 
Part  281,  into  the  Code  of  Federal 
Regulations,  thereby  eliminating  any 
confusion  over  the  applicable 
requirements  for  owners  and  operators 
of  USTs  in  Connecticut.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  nile.  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Submission  to  Congress  and  the 
General  Accounting  Office  • 

Under  section  B01(a)(l)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
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Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "ma)or  rule    as  defined  by  section 
804(2)  of  the  APA  as  amended. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866, 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection,  Hazardous 
substances.  Incorporation  by  reference, 
Intergovernmental  relations,  State 
program  approval,  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  May  10. 1996. 
John  P.  DeVillars, 

Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  282  is  amended 
as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912,  6991c,  6991d, 
and  69916. 

Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.56  to  read  as  follows: 

§  282.56    Connecticut  State-Administered 
Program. 

(a]  The  State  of  Connecticut  is 
approved  to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended.  42  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 
Connecticut  Department  of 
Environmental  Protection,  was 
approved  bv  EPA  pursuant  to  42  U.S.C. 
6991c  and  40  CFR  part  281.  EPA 
approved  the  Connecticut  program  on 
June  27.  1995.  and  the  approval  was 
effective  on  August  4,  1995. 

(b)  Connecticut  has  primary 
responsibility  for  enforcing  its 


underground  storage  tank  program. 
However,  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  Sections  9005  and 
9006  of  Subtitle  I  of  RCRA,  42  U.S.C. 
6991d  and  6991e,  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval, 
Cormecticut  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  Subtitle  I  program  which  make 
it  more  stringent,  in  accordance  with 
SecUon  9004  of  RCRA.  42  U.S.C.  6991c, 
and  40  CFR  part  281,  subpart  E.  li 
Connecticut  obtains  approval  for  the 
revised  requirements  pursuant  to 
Section  9004  of  RCRA,  42  U.S.C.  6991c, 
the  newly  approved  statutory  and 
regulatory  provisions  ^11  be  added  to 
this  subpart  and  notice  of  any  change 
urill  be  published  in  the  Federal 
Register. 

(d)  Connecticut  has  final  approval  for 
the  following  elements  submitted  to 
EPA  in  Cormecticut 's  program 
appHcation  for  final  approval  EPA  and 
approved  by  EPA  on  Jime  27, 1995, 
effective  on  August  4,  1995.  Copies  may 
be  obtained  from  the  Underground 
Storage  Tank  Program,  Connecticut 
Department  of  Environmental 
Protection,  79  Ehn  Street,  Hartford,  CT 
06106.  The  elements  are  listed  as 
follows: 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(A)  Connecticut  Statutory 
Requirements  Applicable  to  the 
Undergroimd  Storage  Tank  Program, 
1996. 

(B)  Connecticut  Regulatory 
Requirements  Applicable  to  the 
Undergroimd  Storage  Tank  Program, 
1996. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 

(1)  Legal  Authorities  for  Compliance 
Monitoring  and  Inspections. 
Connecticut  General  Statutes,  Sections 
22a-6(a)(5),  22a-336.  54-33a. 

(2)  Legal  Authorities  for  Enforcement 
Response.  Connecticut  22a-430(d),  22a- 
431, 22a-432, 22a-433, 22a-435.  22a- 
438,  52-471,  52-473, 52-474, 52-480 
and  52-481. 

(3)  Public  Participation  in  the  State 
Enforcement  Process.  Connecticut 
General  Statutes,  Sections  4-1 7  7a,  22a- 
6,  22a-16,  22a-18,  22a-19,  52-107,  and 
52-474. 


(B)  Regulatory  provisions  include: 
Public  Participation  in  the  State 
Enforcement  Process.  (R.C.S.A.) 
Sections  22a-3a-6-{k). 

(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program ,  are  not 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes: 

(A)  Section  22a-449(d)-l  of  the 
Regulations  of  Connecticut  State 
Agencies  for  the  Control  of  the 
Nonresidential  Undergroimd  Storage 
and  Handling  of  Oil  and  Petroleum 
Liquids;  and 

(B)  Requirements,  including  those  for 
registration  and  permanent  closure,  for 
tanks  greater  than  2,100  gallons 
containing  heating  oil  consumed  on  the 
premises  where  stored. 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval,"  signed  by  the  Attorney 
General  of  Connecticut  on  December  21, 
1994,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
State's  approved  underground  storage 
tank  program  under  Subtitle  I  of  RCRA, 
42  U.S.C.  6991  et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  Connecticut  to  EPA,  December  21, 
1994,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
State's  approved  underground  storage 
tank  program  under  Subtitle  I  of  RCRA, 
42  U.S.C.  6991  et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  in 
December  1994,  though  not 
incorporated  by  reference,  is  referenced 
as  part  of  the  State's  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  in  December  1994,  though 
not  incorporated  by  reference,  are 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(5)  Memorandum  of  Agreement.  On 
October  16, 1995,  EPA  and  the 
Connecticut  Department  of 
Environmental  Protection  signed  the 
Memorandum  of  Agreement.  Though 
not  incorporated  by  reference,  the 
Memorandum  of  Agreement  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 
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3.  Appendix  A  to  40  CFR  part  282  is 
amended  by  adding  in  alphabetical 
order  "Connecticut"  and  its  listing  ai 
follows: 

Appendix  A  to  Part  282--State 
Requirements  Incorporated  by 
Reference  in  Part  282  of  the  (iode  of 
Federal  Regulations 


Connecticut 

(a)  The  statutory  provisions  include 
Qinnecticut's  General  Statutes,  Chapter  446k, 
Section  22a— 449(dl.  Duties  and  Powers  of 
Commissioner,  lanuan,  1.  1995. 

(bl  The  regulatory  provisions  include 
Regulations  of  Connecticut  State  Agencies 
( "RCSA.")  Sections  22a-449(d>-101 
through  113.  Underground  Storage  Tanlc 
System  ivianagement,  juiy  28,  1994: 

Section  22a-449(d)-101     Technical 
Standards  and  Corrective  Action 
Requirements  for  Owners  and  Operators  of 
Underground  Storage  Tanks — Program  Scope 
and  Interim  Prohibition 

ia)  .•KpphcabUitv  of  Sections  22a-449(d)- 
101  through  22a-449(d)-113. 

(b)  Interim  Prohibition  for  deferred  UST 
systems. 

(c)  General. 

(d)  Definition. 

Section  22a-449{d)-102    UST  Systems: 
Design.  Construction,  Installation,  and     ■ 
Notification 

(a)  Performance  standards  Sw  new  UST 
systems. 

(b)  Notification  Requirements. 

Section  22a-449(d)-103    General  Operating 
Requirements 

(a)  Spill  and  overflow  control. 

(b)  (Operating  and  maintenance  of  corrosion 
protection. 

(c)  Compatibility. 

(d)  Repairs  allowed. 

(e)  Reporting  and  recordkeeping. 

Section  22a-449(d)-104     Release  Detection 

(a)  General  requirements  for  all  UST 
systems. 

(b)  Additional  requirements. 

(c)  Requirements  for  petroleum  UST 
systems. 

(d)  Requirements  for  hazardous  substance 
UST  systems. 

(e)  Methods  of  release  detection  for  tanks. 

(f)  Methods  of  release  detection  for  piping. 

(g)  Release  detection  recordkeeping. 

Section  22a-449(d)-105    Release  Reporting, 
Investigation,  and  Confirmation 

(a)  Reporting  of  suspected  releases. 

(b)  Investigation  due  to  off-site  im(>acts. 

(c)  Release  investigation  and  confirmation 
steps. 

(d)  Reporting  and  cleanup  of  spills  and 
overfills. 

Section  22a-449(d)-106    Release  Response 
and  Corrective  Action  for  UST  Systems 
Containing  Petroleum  or  Hazardous 
Substances 

(a)  GeneraL 

(b)  Additional  requirements. 


(c)  Initial  response. 

(d)  Initial  abatement  measures  and  site 
check. 

(e)  Initial  site  characterization. 

(f)  Free  product  removal. 

(g)  Investigations  for  soil  and  ground-water 
cleanup. 

(h)  Corrective  action  plan, 
(i)  Public  participation. 

Section  228-449(d)-107    Out-of-service  UST 
Systems  and  Closure 

(a)  Temporary  closure. 

(b)  Permanent  closure. 

(c)  Assessing  the  site  at  closure. 

(d)  Ap|>licability  to  previously  closed  UST 
systems. 

(e)  Qosure  records. 

Section  22a-449(d)-108    Reserved 

Section  22a-449(d)-109    Financial 
Responsibility 

(a)  Applicability. 

(b)  Compliance  dates. 

(c)  Definition  of  tenns. 

(d)  Amount  and  scope  of  required  financial 

(e)  Allowable  mechanisms  and 
combinations  of  mechanisms. 

(f)  Financial  test  of  self-insurance. 

(g)  Guarantee. 

(h)  Insurance  risk  retention  group  coverage 

(i)  Surety  bond. 

(j)  Letter  of  credit. 

(k)  Use  of  state-required  mechanism. 

(1)  State  fund  and  other  state  assurance. 

(m)  Trust  fund. 

(n)  Standby  trust  fund. 

(oj  Substitution  of  financial  assurance 
mechanisms  by  owner  or  operator. 

(p)  Cancellation  or  non-renewal  by  a 
provider  of  financial  assurance. 

(q)  Reporting  by  owner  or  operator. 

(r)  Record  keeping. 

(s)  Drawing  of  financial  assurance 
mechanisms. 

(t)  Release  from  the  requirements. 

(u)  Bankruptcy  or  other  incapacity  of 
owner  or  operator  or  provider  of  financial 
assurance. 

(v)  Replenishment  of  guarantees,  letters  of 
credit,  or,  surety  bonds. 

(w)  Suspension  of  enforcement  [reserved]. 

(x)  40  CFR  Part  280  Appendix  I  is 
incorpwrated  by  reference,  in  its  entirety. 

(y)  Appendix  II  to  40  CFR  Part  280— List 
of  Agencies  Designed  to  Receive  Notification. 

(z)  Appendix  III  to  40  CFR  Part  280— 
Statement  for  Shipping  Tickets  and  Invoices. 

Section  228-449(d)-110    UST  system 
upgrading,  abandoiunent  and  removal  date 

(a)  Petrolexmi  UST  system  of  which 
construction  or  installation  began  prior  to 
November  1, 1985. 

(b)  Hazardous  substance  UST  system  of 
which  construction  or  installation  began 
prior  to  December  22, 1988. 

(c)  UST  systems  which  comply  with  the 
standards  specified  in  subsection  22a- 
449(d>-102(a)  of  these  regulations. 
Section  22a-449(d)-l  11     Life  Expectancy 

(a)  How  life  expectancy  determinations 
shall  be  conducted 

(b)  Life  expectancy  shall  be  as  follows: 

(c)  The  life  expectancy  of  an  UST  system 
component 


Section  22a-449(d)-112    UST  System 
Location  Transfer 

Section  22a-449(d}-l  13     TransferofUST 
System  Ownership,  Possession,  or  Control 

(a)  Disclosure  to  transferee. 

(b)  Information  submitted  to  the 
commissioner  pursuant  to  section  22a- 
449(d)-102  of  these  regulations. 

(FR  Doc.  96-20366  Filed  8-8-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  95-88,  Notice  02] 

RIN2127-AG02 

Federal  Motor  Vehicle  Safety 
Standards;  Brake  Hoses;  Whip 
Resistance  Test 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  .As  the  result  of  an  inquiry 
from  Earl's  Performance  Products,  this 
document  amends  Standard  No.  106, 
Brake  Hoses,  by  revising  the  whip 
resistance  test  conditions.  As  amended, 
the  test  conditions  permit  the  use  of  a 
supplemental  support  in  attaching 
certain  brake  hose  assemblies  for  the 
purpose  of  compliance  testing.  This 
rulemaking  amends  a  provision  that  had 
the  unintended  con.sequence  of 
prohibiting  the  manufactiire  and  sale  for 
use  on  the  public  roads  of  a  type  of 
brake  hose  assembly  that  may  have 
safety  advantages. 

DATES:  Effective  Date:  The  amendments 
become  effective  on  October  8,  1996. 
Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  September  23,  1996. 
ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  93- 
54;  Notice  3  and  should  be  submitted  to: 
Administrator.  .National  Highwav 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues:  Mr.  Richard 
Carter,  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590, 
(202-366-5274). 

For  legal  issues:  Mr.  Marvin  L.  Shaw, 
NCC-20,  Rulemaking  Division,  Office  of 
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Qiief  Counsel,  National  Kighway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-366-2992). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Request  for  Interpretation  and  NHTSA's 

Response 
in.  Agency  Proposal 

IV.  Comments  on  the  Proposal 

V.  NHTSA  Determination    ' 

I.  Background 

Standard  No.  106,  Brake  Hoses, 
specifies  labeling  and  performance 
requirements  for  motor  vehicle  brake 
hoses,  brake  hose  assemblies,  and  brake 
hose  end  fittings.  The  Standard  includes 
several  requirements,  including  one  for 
whip  resistance.  Section  85.3.3,  Whip 
resistance,  specifies  that  "(a)  hydraulic 
brake  hose  assembly  shall  not  rupture 
when  run  continuously  on  a  flexing 
machine  for  35  hours."  The  purpose  of 
the  whip  resistance  requirement  is  to 
replicate  Ihe  bending  cycles  that  a  brake 
hose  experiences  when  mounted  on  a 
vehicle's  front  axle.  The  flexing 
machine  simulates  the  turning  of  the 
front  wheels  combined  with  the  joimce 
and  rebound  of  the  wheels  on  rough 
roads. 

Section  S6.3  specifies  the  test 
conditions  and  procedures  for  the  whip 
resistance  test,  including  the  testing 
apparatus,  test  preparation,  and  test 
operation.  The  standard  specifies  that 
the  testing  apparatus  is  equipped  with 
capped  end  Fittings  that  permit 
mounting  at  each  end  point.  The  present 
specifications  for  the  whip  test 
apparatus  are  patterned  after  an  existing 
Society  of  Automotive  Engineers' 
(SAE's)  Recommended  Practice,  J1401, 
Hydraulic  Brake  Hose  Assemblies  for 
Use  with  Nonpetroleum  Based 
Hydraulic  Fluids  (June  1990). 

n.  Request  for  Interpretation  and 
NHTSA's  Response 

On  December  8. 1994,  Earl's 
Performance  Products  (Earl's)  asked  the 
agency  to  issue  an  interpretation  of  the 
whip  resistance  requirements  in 
Standard  No.  106.  Specifically,  that 
company  asked  about  the  jjermissibility 
of  using  an  alternative  whip  resistance 
test  apparatus  for  testing  hydraulic 
brake  hose,  since  its  hose  will  not  pass 
the  present  whip  resistance  test.  Earl's 
has  manufactured  its  armored  brake 
hose  assembly  for  use  in  off-road,  high 
performance  race  cars  since  the  1960s. 
That  company  sought  permission  to  use 
the  alternative  fixture  because  it  wished 
to  begin  selling  its  armored  brake  hose 
for  use  on  the  public  roads.  It  claimed 


that  its  product  is  of  very  high  quality 
and  easily  meets  all  ot  tne  requirements 
in  Standard  No.  106,  except  for  the 
whip  resistance  test.  Earl's  brake  hose  is 
a  hose  armored  with  braided  stainless 
steel.  In  contrast,  most  current  brake 
hoses  are  made  from  rubber  tubing 
alone. 

Earl's  armored  brake  hose  is  installed 
differently  than  a  conventional  hose.  An 
Earl's  hose,  unlike  a  conventional  hose, 
passes  through  and  is  held  in  place  by 
a  supplemental  support  (consisting  of  a 
ball  bearing  with  a  hole  in  it  and  the  ball 
bearing  housing)  which  cannot  be 
removed  from  the  hose.  The  support 
slides  into  and  is  held  in  place  by  a 
bracket  which  is  attached  to  the  vehicle 
frame  or  some  other  solid  vehicle 
structure. 

The  alternative  test  apparatus 
includes  means  of  simulating  the 
attachment  of  the  supplemental  support 
to  a  vehicle.  The  apparatus  is  patterned 
after  the  way  in  which  Earl's  brake  hose 
is  currently  mounted  on  racing  vehicles 
and  the  way  in  which  Earl's  anticipates 
attaching  the  brake  hose  on  vehicles 
used  on  the  public  rqads,  if  the  agency 
adopted  its  requested  amendment. 

If  the  supplemental  support  is  not 
properly  attached  or  mounted  to  the 
vehicle,  Earl's  product  would  fail  the 
whip  resistance  test  due  to  cyclic  stress 
at  the  interface  between  the  hose  and 
the  swaged  collar  at  the  fixed  end  of  the 
hose  assembly.  Earl's  claimed  that  such 
cyclic  stress  could  occur  in  the  real 
world,  but  does  not  pose  a  problem  in 
that  environment  when  the  hose  is 
protected  by  the  supplemental  support. 

Earl's  further  indicated  that  it  had 
successfully  tested  hose  assemblies  from 
9  inches  to  24  inches  long,  using  its 
alternative  test  fixture.  In  describing  its 
test  fixture,  that  company  stated  that — 

*  *  "  the  whip  dampener  consists  of  a 
spherical  bearing  enclosed  in  a  machined 
housing.  The  housing  clips  into  the  OEM 
bracket  where  the  OEM  hard  brake  tubing 
joins  to  the  flexible  brake  hose.  The  flexible 
brake  hose  of  stainless  armored  teflon  is 
inserted  through  the  bearing  on  assembly  and 
cannot  he  removed.  Suitable  threaded 
couplings  •  *  *  are  provided  at  each  end  of 
the  assembly  to  match  the  OEM  threads  at 
the  end  of  the  hard  lines  and  at  the  caliper 
of  the  wheel  cylinder  •  •  • 

On  April  24, 1995,  NHTSA  responded 
to  Earl's  request  for  an  interpretation, 
concluding  that  the  agency  could  not 
use  a  supplemental  support  to  mount 
Earl's  brake  hose  when  conducting  the 
whip  test.  NHTSA  stated  that— 

Section  S6.3  cannot  h»e  interpreted  to 
permit  mounting  the  brake  hose  at  the  "whip 
dampener."  36. 3.1  Apparatus  specifies  a  test 
apparatus  that  mounts  the  brake  hose  at 
"capped  end  fittings"  on  one  end  and  "open 


end  fittings"  on  the  other,  and  specifies  no 
mounting  points  in  between.  Thus  a  test 
apparatus  that  mounts  the  brake  hose  at  a 
"whip  dampener.  ■  which  is  not  an  end 
fitting  would  not  meet  Standard  No.  106. 

The  agency  then  stated  that  it  would 
initiate  rulemaking  to  further  consider 
whether  to  amend  the  whip  resistance 
test  to  permit  the  use  of  a  supplemental 
support. 

m.  Agency  Proposal 

On  November  16, 1995,  NHTSA 
issued  a  notice  of  prop>osed  rulemaking 
(NPRM)  in  which  it  proposed  amending 
the  whip  resistance  test  of  Standard  No. 
106.  (60  PR  57562)  Under  that  proposal, 
section  56,3.2  would  be  amended  to 
permit  an  optional  way  to  mount  certain 
brake  hose  assemblies  during  the  test 
through  the  use  of  a  supplemental 
support.  Without  such  an  amendment, 
those  armored  brake  hoses  would 
remain  prohibited  because  they  cannot 
comply  with  the  current  whip  resistance 
test.  The  proposed  amendment  v^as 
intended  to  allow  the  attaching  of  Earl's 
brake  hose  assembly  in  the  test 
apparatus  in  the  same  way  that  it  would 
be  mounted  in  the  real  world  on  a 
vehicle.  The  agency  stated  that  the 
proposal  would  apply  to  those  brake 
hose  assemblies  that  are  fitted  with  a 
supplemental  support  that  cannot  be 
removed  intact  from  the  hose  without 
destroying  the  hose.  Tlie  supplemental 
support  would  be  positioned  and 
attached  or  mounted  in  a  bracket  that 
would  simulate  the  way  the  support 
would  be  attached  or  mounted  to  a 
vehicle,  in  accordance  with  the 
recommendation  of  the  brake  hose 
assembly  manufacturer.  The  agency 
invited  comments  about  the 
appropriateness  of  the  proposed 
modification  to  the  whip  resistance  test. 

NHTSA  stated  its  tentative  conclusion 
that  Earl's  brake  hose  has  significant 
safety  advantages.  Among  those  safety 
advantages  are  the  elimination  of  hose 
swell  under  pressure  which  results  in  a 
significant  reduction  in  brake  pedal 
travel  and  a  much  firmer  brake  pedal 
feel.  A  firmer  pedal  is  desirable  because 
it  allows  the  driver  to  modulate  braking 
force  more  precisely.  The  agency  stated 
that  armored  brake  hoses  are  designed 
to  withstand  operating  conditions,  such 
as  those  experienced  in  racing 
envirormients,  that  are  more  severe  than 
those  experienced  in  typicp.l  road 
environments.  Brake  hor  es  of  this  type 
are  typically  high  quality  and  more 
expensive  than  those  normally  installed 
for  use  on  the  public  roads. 

IV.  Comments  on  the  Proposal 

NHTSA  received  comments  on  the 
proposed  amendment  to  the  whip 
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resistance  test  from  vehicle 
manufacturers  (BMW  and  Chrysler)  and 
brake  hose  manufacturers  (Earl's. 
Titeflex,  Continental  Hose  Company, 
and  Stuart  Goodridge  (UK)  Ltd). 

BMW,  Chrysler,  and  Earl's  supported 
the  proposed  amendment  to  Standard 
No,  lOfi.  These  commenters  stated  that 
the  proposed  amendment  duphcates  the 
manner  m  which  these  armored  hoses 
are  currently  installed  in  many  racing 
vehicles. 

The  brake  hose  manufacturers,  other 
than  Earls,  commented  that  the 
proposed  amendment  does  not  replicate 
the  way  in  which  a  brake  hose  is 
supported  in  the  reai  world.  Both 
Titeflex  and  Goodridge  complained  that 
Earl's  was  attempting  to  circumvent  the 
whip  resistance  requirements.  These 
manufacturers  stated  that  they  had 
invested  significant  capital  to  develop 
stainless  steel  hoses  that  comply  with 
the  whip  resistance  test.  Continental 
Hose.  GcKidridge.  and  Titeflex  were  also 
concerned  about  the  safety  of  the 
supplemental  support.  Titeflex  alleged 
that  Earl's  armored  hose  is  unsafe, 
particularly  in  terms  of  its  long  term 
performance  capability. 

V.  NHTSA  Decision 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  amend  the  whip  resistance 
test  conditions  in  Standard  No.  106  so 
that  in  setting  up  the  test  for  a  brake 
hose  assembly  designed  to  be  installed 
with  the  use  of  a  supplemental  support, 
the  method  of  installing  those  brake 
hose  assembhes  in  the  real  world  is 
replicated  Specifically,  section  S6.3.2  is 
am.mded  to  permit  the  use  of  a 
supplemental  support  and  attachment 
bracket  as  an  optional  way  of  attaching 
those  brake  hose  assemblies  during  the 
whip  resistance  test.  The  agency  has 
concluded  that  it  is  appropriate  and  in 
the  interests  of  safety  to  modify  the 
provision  that  has  prohibited  certain 
armored  brake  hose  assemblies  until 
now.  The  agency  emphasizes  that  the 
alternative  test  condition  is  applicable 
only  to  those  brake  hose  assemblies  that 
are  fitted  with  a  supplemental  support 
that  cannot  be  removed  intact  from  the 
hose  without  destroying  the  hose  and 
which  are  designed  to  be  installed  in 
vehicles  with  the  supplemental  support 
firmly  attached  to  the  vehicle  structure. 
In  the  case  of  this  type  of  brake  hose 
manufactured  for  use  on  vehicles  other 
than  those  originally  designed  for  and 
equipped  with  such  brake  hose,  there 
must  be  an  add-on  bracket  that  is  used 
to  modify  those  vehicles  to  accept  this 
type  of  hose,  that  is  an  integral  part  of 
the  hose  assembly  and  that  cannot  be 


removed  from  the  hose  without 
destroying  it. 

Continental  Hose  and  Goodridge 
asked  the  agency  to  clarify  how  a  brake 
hose  assembly  with  a  permanent 
supplemental  support  would  be 
mounted.  Continental  Hose  was 
uncertain  whether  the  supplemental 
support  is  to  be  put  on  the  header  end 
or  both  the  header  and  caliper  ends  of 
the  whip  test  apparatus. 

NHTSA  notes  that  the  new  whip 
resistance  test  conditions,  as  amended 
by  today's  notice,  are  generally  the  same 
as  the  ones  previously  set  forth  in  the 
standard.  Both  ends  of  the  brake  hose 
will  continue  to  be  threaded  into  each 
end  of  the  whip  test  machine  header. 
The  only  difference  is  that  today's 
amendment  allows  the  addition  of  a 
supplemental  support  that  extends  out ' 
from  the  stationary  header  end  of  the 
whip  test  machine.  This  modification  is 
consistent  with  the  petitioner's  request 
that  the  agency  permit  a  supplemental 
support  that  is  mounted  on  the  fixed, 
non-rotating  side  of  the  whip  test 
machine. 

In  response  to  Continental  Hose's 
question,  the  agency  notes  that  only  the 
end  of  the  brake  hose  assembly  by  the 
stationary  header  is  fitted  with  a 
supplemental  support.  The  end  attached 
to  the  caliper  is  not  equipp>ed  with  such 
a  supplemental  support. 

In  the  NPRM.  NHTSA  stated  that  the 
amendment  would  allow  a  brake  hose 
assembly  such  as  one  like  Earl's  to  be 
mounted  during  compliance  testing  in 
the  same  way  that  it  is  fitted  to  the 
vehicle  in  the  real  world.  Several 
commenters  were  concerned  that  this 
amendment  would  not  replicate  real 
world  conditions  for  brake  hose 
assemblies  installed  on  some  vehicles  in 
the  aftermarket.  Goodridge  indicated 
that  additional  amendments  were 
needed  to  ensure  that,  with  respect  to 
the  supplemental  support,  the  Standard 
would  replicate  the  manner  in  which 
Earl's  brake  hoses  are  mounted  in 
vehicles  sold  to  the  public.  Goodridge 
stated  that  the  requested  modification 
does  not  always  repUcate  how  the  brake 
hose  is  supported  in  the  real  world. 

In  response  to  these  comments.  Earl's 
stated  that  in  most  cases,  the 
suppleieental  support  is  an  integral  part 
of  the  vehicle  as  it  is  newly 
manufactured.  It  further  stated  that  the 
supplemental  support  to  be  used  in 
testing  correctly  simulates  the  "real 
world"  movement  of  the  brake  assembly 
during  turning  and  suspension 
movement. 

NHTSA  has  decided  to  amend 
Standard  No.  106  by  adding  a  provision 
in  section  S5.1  and  S5.2.3  to  ensure  that 
the  supplemental  support  and  method 


of  attachment  to  the  vehicle  that  is  used 
in  the  whip  resistance  test  is  the  same 
as  that  which  will  be  installed  in 
vehicles  in  the  real  world.  Accordingly, 
the  test  condition  will  replicate  how  the 
brake  hose  is  installed  in  vehicles  in  the 
real  world. 

However,  the  agency  believes  that  it  is 
necessary  to  distinguish  between  brake 
hose  manufactiu"ed  for  a  vehicle  that  is 
equipped  with  a  supplemental  support 
as  original  equipment,  and  brake  hose 
manufactured  for  a  vehicle  that  needs  to 
be  modified  by  the  addition  of  an 
aftermarket  add-on  mounting  bracket  in 
order  to  provide  a  means  of  attaching 
the  supplemental  support  on  the  Earl's 
brake  hose  assembly  to  the  vehicle. 
Brake  hose  such  as  Earl's  brake  hose 
would  presumably  fail  the  whip 
resistance  test  unless  its  supplemental 
support  were  properly  attached. 

In  the  case  of  a  brake  hose  assembly 
designed  with  an  unremovable 
supplemental  support  and 
manufactured  as  a  replacement 
pssembly  for  a  vehicle  equipped,  as  an 
integral  part  of  its  original  design,  with 
a  means  of  attaching  the  support  to  the 
vehicle,  that  assembly  is  required  to  be 
sold  in  a  package  that  is  clearly  marked 
or  labeled  as  follows;  "FOR  USE  ON 
[insert  Manufacturer.  Model  Name] 
ONLY."  This  requirement  serves  to 
inform  an  aftermarket  purchaser  that  the 
brake  hose  assembly  should  only  be 
used  on  a  specific  vehicle  and  does  not 
have  a  universal  application. 

In  the  case  of  a  brake  hose  assembly 
designed  with  an  unremovable 
supplemental  support  and 
manufactured  as  a  replacement 
assembly  for  a  vehicle  not  equipped,  as 
an  integral  part  of  its  original  design, 
with  a  means  of  attaching  the  support  to 
the  vehicle,  NHTSA  has  decided  to 
require  that  those  brake  hose  assemblies 
be  equipped  with  an  add-on  mounting 
bracket  that  is  integrally  attached  to  the 
supplemental  support,  along  with 
instructions  explaining  how  the 
mounting  bracket  is  to  be  fastened  to  the 
vehicle  and  the  consequences  of  not 
attaching  the  bracket  to  the  vehicle.  If 
the  bracket  were  not  used  to  attach  the 
supplemental  support  to  the  vehicle,  the 
brake  hose  assembly  on  such  vehicles 
would  not  be  capable  of  withstanding 
real  world  conditions.  The  agency 
beheves  that  these  additional 
requirements  adequately  respond  to 
commenters'  concerns  that  the 
petitioner's  brake  hose  assembly  was 
potentially  unsafe  and  that  the  proposed 
test  procedure  was  not  representative  of 
how  such  brake  hose  assemblies  are 
supported  in  the  real  world. 

Continental  was  concerned  that  the 
supplemental  support  would  be  prone 
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to  failure,  which  might  cause  partial 
brake  system  failure.  It  stated  that 
failure  of  the  supplemental  support 
would  subject  the  interface  between  the 
brake  hose  and  the  swaged  collar  to  the 
cyclic  stress  that  causes  failure. 

NHTSA  believes  that  there  is  no 
information  to  support  Continental 
Hose's  speculation  that  the 
supplemental  support  which  Earl's 
expects  to  use  is  prone  to  failure.  If  such 
failures  were  to  occur,  the  agency  would 
treat  them  the  same  way  it  treats  any 
other  safety-related  failure  of  a  motor 
vehicle  or  item  of  motor  vehicle 
equipment.  The  agency  would  expect 
the  manufacturer  to  conduct  a  recall  if 
one  were  appropriate. 

Titeflex  statea  that  Earl's  brake  hose 
assembly  is  an  inferior  design  that  poses 
a  safety  hazard  in  terms  of  its  long  term 
performance  capability.  Titeflex  also 
stated  that  it  developed  and  produced  a 
stainless  steel  brake  hose  that  complies 
with  the  standards  under  the  current 
test  conditions  for  the  whip  resistance 
test.  This  led  Titeflex  to  state: 

We  wish  to  contrast  our  philosophy  of  full 
compliance  and  safety  assurance  through 
proprietary  technology  to  a  weak  attempt  to 
meet  the  letter  of  the  law  merely  to  sell  one's 
own  product.  A  rhetorical  question,  therefore 
is  appropriate:  Why  would  and  should 
Titeflex  have  invested  the  tremendous 
amount  of  time,  money,  and  resources  in 
developing  patented  technology  that  exceeds 
Standard  No.  106  when  NHTSA  is 
considering  relaxing  those  safety  standards. 

NHTSA  recognizes  that  there  are 
design  choices  and  investments 
associated  with  the  provisions  of 
Standard  No.  106,  just  as  there  are  writh 
the  provisions  of  each  of  the  agency's 
standards.  The  agency  recognizes  also 
the  impact  that  amending  its  standards 
has  on  those  choices  and  investments. 
However,  the  agency  must  remain  open 
to  amending  its  standards  in  response  to 
changing  safety  needs  and  changing 
vehicle  technology.  NHTSA  notes  that 
the  agency  may,  with  proper 
justiBcation,  amend  a  standard  provided 
that  the  change  is  consistent  wdth  the 
agency's  statutory  authority.  Foremost 
among  its  statutory  concerns  is  not 
making  any  amendments  that  would 
compromise  safety.  Titeflex  is 
concerned  that  Earl's  will  be  selling  an 
inferior  product  compared  to  products, 
such  as  its  own,  that  comply  with 
Standard  No.  106  under  the  present  test 
conditions.  NHTSA  has  decided  that 
allowing  certain  brake  hose  assemblies 
to  be  tested  in  accordance  with  the  new 
test  conditions  will  not  compromise  the 
level  of  safety  performance  compared 
with  the  oirrent  test  conditions. 
Specifically,  NHTSA  is  not  aware  of  any 
information  (and  Titeflex  did  not 


provide  any  such  information) 
supporting  Titeflex's  claim  that  Earl's 
brake  hose  is  an  inferior  design  that  has 
inferior  long  term  performance 
capability.  The  agency  believes  that 
with  a  supplemental  support  properly 
attached  and  mounted  to  the  vehicle, 
the  brake  hose  will  perform  in  a  manner 
that  is  equivalent  to  brake  hoses  that  are 
manufactured  vrith  end  fittings  that  do 
not  require  a  supplemental  support  to 
comply  with  the  present  whip  test 
requirements.  Therefore,  the  agency 
concludes  that  there  will  be  no  decrease 
in  safety. 

headtime 

As  the  NPRM  explained,  the  statute 
requires  that  each  order  shall  take  effect 
no  sooner  than  180  days  from  the  date 
on  which  the  order  is  issued  unless 
good  cause  is  shown  that  an  earlier 
effective  date  is  in  the  public  interest. 
(49  U.S.C.  30111(d))  NHTSA  has 
concluded  that  there  is  good  cause  not 
to  provide  the  180  day  lead  time,  given 
that  this  amendment  imposes  no 
mandatory  requirements  on  any 
manufacturer.  The  amendment  merely 
specifies  an  alternative  method  of 
testing  certain  brake  hoses.  Based  on  the 
above,  the  agency  has  concluded  that 
there  is  good  cause  for  an  effective  date 
60  days  after  publication  of  the  final 
rule.  "The  agency  is  providing  a  60  day 
leadtime  rather  than  the  30  day  leadtime 
proposed  in  the  NPRM,  given  recent 
legislation  that  requires  a  60  day 
leadtime  before  final  rules  can  take 
effect.  (5  U.S.C.  801(a)(1)) 

Rulemakmg  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  rulemaking  was  not  reviewed 
under  E.0. 12866.  NHTSA  has  analyzed 
this  rulemaking  notice  and  determined 
that  it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  impacts  of  this  rule  are 
so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
evaluation.  The  rule  does  not  mandate 
the  installation  of  the  new  type  of  brake 
hose  assembly.  Instead,  the  riile  permits 
the  use  of  brake  hoses  that  are  designed 
to  be  installed  using  a  supplemental 
support,  such  as  the  manufactured  by 
the  petitioner,  i.e.,  brake  hoses  armored 
writh  braided  stainless  steel.  This 
rulemaking  has  no  cost  impacts  other 
than  negligible  package  labeling  costs. 

2.  Regulatory  Flexibility  Act 

In  accordance  v^ith  the  Regulatory 
FlexibiUty  Act,  NHTSA  has  evaluated 


the  ejects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  amendment  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Vehicle  and  t>rake  ly?se  manufacturers 
typically  do  not  qualify  as  small 
entities.  Further,  as  noted  above,  the 
amendment  has  minimal,  if  any  impacts 
on  costs  or  benefits.  Accordingly,  no 
regulatory  flexibiUty  analysis  has  been 
prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  are  affected. 

4.  National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
rulemaking  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the 
rulemaking  does  not  significantly  affect 
the  human  environment. 

5.  Civil  Justice  Reform 

This  rulemaking  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative        ^ 
proceedings  before  parties  may  file  suit 
in  court. 

6.  Paperwork  Reduction  Act 

This  rule  includes  new  "collections  of 
information"  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(0MB).  For  Standard  No.  106,  0MB  has 
previously  approved  a  collection  of 
information  (0MB  Control  Number 
2127-0052  "Brake  Hose  Manufacturing 
Identification— Standard  No.  106")  for 
use  through  August  31, 1998.  When 
NHTSA  prepares  a  future  request  for  an 
extension  of  this  collection  of 
information  approval  for  an  additional 
three  years,  the  agency  will  include  in 
the  request,  an  estimate  of  the  new 
collection  of  information  burden  that 
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results  from  today's  rule.  NHTSA  would 
issue  a  Federal  Register  document 
asking  for  public  comment  on  the 
request  for  extension  of  OMB  Control 
Number  2127-0(J52 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  and  OMB's  ngulations  at  5 
CFR  1320  5(b)(2).  NHTSA  informs  the 
potential  persons  who  are  to  resj>ond  to 
the  r.ollet:tion  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  infonnation  unless  it 
displays  a  currently  valid  0MB  control 
number  The  currently  valid  0MB 
control  number  is  displayed  above  and 
in  NHTSAs  regulations  at  49  CFR  part 
509  0MB  Control  Numbers  for 
Information  Collection  Requirements. 

List  of  Subjects  ui  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  has  decided  to  amend  Standard 
.\o  1 06.  Brake  Hoses,  in  Title  49  of  the 
Code  of  Federal  Regulations  at  part  571 
as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322,  30111,  30115, 
ion7,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.106  is  amended  by 
revising  S5.1,  adding  55. 2. 3,  revising 
S6.3.2(a)  and  adding  S6.3.2(d)  to  read 


as 


§571  106    Standard  No  106;  Brake  Hoses. 

*  »  •  •  • 

55. 1  Construction,  (a)  Each  hydraulic 

brake  hose  assembly  shall  have 
piemianently  attached  brake  hose  end 
fittmgs  which  are  attached  by 
deformation  of  the  fitting  about  the  hose 
bv  crimping  or  swaging. 

lb)  Each  nydraulic  brake  hose 
dssembiy  that  is  equipped  with  a 
permanent  supplemental  support 
integrally  attached  to  the  assembly  and 
IS  manufactured  as  a  replacement  for 
use  on  a  vehicle  not  equipped,  as  an 
integral  part  of  the  vehicle's  original 
design,  with  a  means  of  attaching  the 
support  to  the  vehicle  shall  be  equipped 
with  a  bracket  that  is  integrally  attached 
to  the  supplemental  support  and  that 
adapts  the  vehicle  to  properly  accept 
this  type  of  brake  hose  assembly. 
*         *         •         *        • 

55.2,3  Package  labeling  for  brake 
hose  assemblies  designed  to  be  used 

with  o  :<upplemental  support  (a)  Each 
hydraulic  brake  hose  assembly  that  is 
equipped  with  a  permanent 


supplemental  support  integrally 
attached  to  the  assembly  and  is 
manufactured  as  a  replacement 
assembly  for  a  vehicle  equipped,  as  an 
integral  part  of  the  vehicle's  original 
design,  with  a  means  of  attaching  the 
support  to  the  vehicle  shall  be  sold  in 
a  package  that  is  marked  or  labeled  as 
follows:  'FOR  USE  ON  [insert 
Manufacturer,  Model  Name]  ONLY"; 

(b)  Each  hydrauhc  brake  hose 
assembly  that  is  equipped  with  a 
permanent  supplemental  support 
integrally  attached  to  the  assembly  and 
is  manufactured  as  a  replacement  for 
use  on  a  vehicle  not  equipped,  as  an 
integral  part  of  the  vehicle's  original 
design,  with  a  means  of  attaching  the 
support  to  the  vehicle  shall  comply  with 
paragraphs  (a)  (1)  and  (2)  of  this  section: 

(1)  Be  sold  in  a  package  that  is  marked 
or  labeled  as  follows:  "FOR  USE  ONLY 
WITH  A  SUPPLEMENTAL  SUPPORT" 

(2)  Be  accompanied  by  clear,  detailed 
instructions  explaining  the  proper 
installation  of  the  brake  hose  and  the 
supplemental  support  bracket  to  the 
vehicle  and  the  consequences  of  not 
attaching  the  supplemental  support 
bracket  to  the  vehicle.  The  instructions 
shall  be  printed  on  or  included  in  the 
package  specified  in  paragraph  (a)(1)  of 
this  section. 

*  *        •        *        • 

S6.3.2  Preparation,  (a)  Except  for  the 
supplemental  support  specified  in 
56.3. 2(d),  remove  all  external 
appendages  including,  but  not  limited 
to,  hose  armor,  chafing  collars, 
mounting  brackets,  date  band  and 
spring  guards. 

*  *        *        •        • 

(d)  In  the  case  of  a  brake  hose 
assembly  equipped  with  a  permanent 
supplemental  support  integrally 
attached  to  the  assembly,  the  assembly 
may  be  mounted  using  the 
supplemental  support  and  associated 
means  of  simulating  its  attachment  to 
the  vehicle.  Moimt  the  supplemental 
support  in  the  same  vertical  and 
horizontal  planes  as  the  stationary 
header  end  of  the  whip  test  fixture 
described  in  56. 3. 1(b).  Mount  or  attach 
the  supplemental  support  so  that  it  is 
positioned  in  accordance  with  the 
recommendation  of  the  assembly 
manufacturer  for  attaching  the 
supplemental  support  on  a  vehicle. 
***** 

Issued  on:  August  5, 1996. 
Ricardo  Martinez, 

Administrator 
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OEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

[Docket  No.  960723205-6205-01;  IJ>. 
040694C1 

Endangered  and  Threatened  Species; 
Endangered  Status  for  Umpqua  River 
Cutthroat  Trout  in  Oregon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  is  issuing  a  final 
determination  that  the  Umpqua  River 
cutthroat  trout  {Oncorhynchus  clarki 
clarki]  is  a  "species"  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA)  and  will  be  listed  as 
endangered.  Extremely  low,  and 
declining,  numbers  of  adult  cutthroat 
trout  counted  at  Winchester  Dam  on  the 
North  Umpqua  River  signal  a  high  risk 
of  extinction  for  the  species.  Habitat 
degradation,  recreational  fishing,  and 
inadequate  regulatory  mechanisms  are 
factors  that  have  contributed  to  the 
species'  decline.  Habitat  degradation 
and  inadequate  regulatory  mechanisms 
continue  to  represent  a  potential  threat 
to  the  Umpqua  River  cutthroat  trout's 
existence. 

N'MFS  will  reconsider  this 
determination  in  2  years  (or  as  new 
scientific  information  becomes 
available)  and  will  continue  to  assess 
the  degree  to  which  ongoing  Federal, 
state,  and  local  conservation  initiatives 
reduce  the  risks  faced  by  Umpqua  River 
cutthroat  trout. 

EFFECTIVE  DATE:  September  9,  1996. 
ADDRESSES:  Garth  Griffin.  NMFS, 
Environmental  and  Technical  Services 
Division,  525  NE  Oregon  St.— Suite  500, 
Portland,  OR  97232-2737.  telephone 
(503/231-2005);  or  Marta  Nammack. 
NMFS,  Office  of  Protected  Resources, 
1315  East-West  Highway.  Silver  Spring, 
MD  20910,  telephone  (301/713-1401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  telephone  (503/231- 
2005),  or  Marta  Nammack,  telephone 
(301/713-1401). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Umpqua  River  cutthroat  trout  is 
a  "distinct  population  segment"  mider 
the  ESA  (hereinafter  referred  to  as  an 
Evolutionarilv  Significant  Unit  or  ESU 
(56  FR  58612;  November  20,  1991)}  of 
the  coastal  cutthroat  trout 
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[Oncorhynchus  darki  clarki).  The 
coastal  cutthroat  trout  subspecies  is 
native  to  western  North  Amenca  and  is 
found  in  the  coastal  temperate 
rainforests  from  southeast  Alaska  to 
northern  California  Trotter  1989).  The 
Umpqua  River  cutthroat  trout  ESU 
inhabits  a  large  coastal  basin  (drainage 
area  over  12.200  km2)  in  the 
southwestern  Oregon  coast.  Spawning 
sites  are  located  in  the  North  and  South 
Umpqua  Rivers  and  their  tributaries,  of 
which  Smith  River  and  Calapooya,  Elk, 
and  Scholfield  Creeks  are  major 
tributaries.  The  estuary  of  the  Umpqua 
River  is  one  of  the  largest  on  the  Oregon 
coast. 

Coastal  cutthroat  trout  differ  from  all 
other  trout  by  their  profusion  of  small 
to  mediimi-size  spots  of  irregular  shape 
(Behnke  1992).  In  addition,  they  do  not 
develop  the  brilliant  colors  associated 
with  inland  cutthroat  trout  (a  separate 
subsp>ecies).  In  the  sea-run 
(anadromous)  form  of  the  coastal 
cutthroat  trout,  spots  and  colors  are 
further  obscured  by  the  silvery  skin 
deposit  common  to  anadromous 
salmonids.  Non-anadromous  (resident) 
fish  tend  to  be  darker,  with  a  "coppery 
or  brassy"  sheen  (Behnke  1992). 

The  life  history  of  this  subspecies  is 
probably  the  most  complex  and  flexible 
of  any  Pacific  salmonid.  Unlike  other 
anadromous  salmonids,  sea-run  forms  of 
the  coastal  cutthroat  trout  do  not 
overwinter  in  the  ocean  and  only  rarely 
make  long  extended  migrations  across 
large  bodies  of  water  They  migrate  in 
the  nearshore  marine  habitat  and 
usually  remain  within  10  km  of  land 
(Giger  1972:  Sumner  1972:  lones  1976; 
Johnston  1981).  While  most  anadromous 
cutthroat  trout  enter  seawater  as  2-  or  3- 
year  olds,  some  may  remain  in  fresh 
water  up  to  5  years  before  entering  the 
sea  {Giger  1972;  Sumner  1972).  Other 
cutthroat  trout  may  never  outmigrate  at 
all.  but  remain  as  residents  of  small 
headwater  tributaries.  Still  other 
cutthroat  trout  mav  migrate  only  into 
rivers  and  lakes  (Nicholas  1978; 
Tommasson  1978:  Moring  et  al.  1986; 
Trotter  1989),  even  when  they  have 
access  to  the  ocean  (Tomasson  1978).  In 
the  Umpqua  River,  anadromous, 
resident,  and  potamodromous  (river- 
migratmg)  !ife-histor\'  forms  have  been 
reported  (Trotter  1989:  Loomis  and 
.\nglin  1992,  Loomis  et  al.  1993)  Details 
of  the  coastal  cutthroat  trout  life  history- 
and  ecology,  including  aspects 
particular  to  the  various  life  forms,  can 
be  found  in  published  reviews  by 
Pauley  et  al.  {1989).  Trotter  (1989), 
Behnke  (1992),  and  Johnson  et  al. 
(1994). 


Previous  Federal  Action 

On  April  1, 1993,  the  Secretary  of 
Commerce  received  a  petition  from  the 
Oregon  Natural  Resources  Council, 
Umpqua  Valley  Audubon  Society,  and 
the  Wilderness  Society  to  Hst  Umpqua 
River  cutthroat  trout  as  threatened  or 
endangered,  and  to  designate  critical 
habitat  under  the  ESA  (16  U.S.C.  1531 
et  seq.).  On  July  19, 1993,  NMFS 
published  a  notice  indicating  its  intent 
to  conduct  a  status  review  of  Umpqua 
River  cutthroat  trout  (58  FR  38554).  To 
ensure  a  comprehensive  review,  NMFS 
solicited  information  and  data  regarding 
the  present  and  historic  status  of 
Umpqua  River  cutthroat  trout  and 
whether  this  stock  qualifies  as  a 
"species"  under  the  ESA.  NMFS  also 
requested  information  on  areas  that  may 
qualify  as  critical  habitat  for  Umpqua 
River  cutthroat  trout. 

On  August  19, 1993,  NMFS  received 
a  petition  from  the  Oregon  Natural 
Resources  Coiuicil  and  the  Steamboaters 
for  an  emergency  listing  of  Umpqua 
River  cutthroat  trout.  On  December  17, 
1993,  NMFS  pubhshed  a  notice  that  an 
emergency  listing  was  not  warranted  at 
that  time  (58  FR  65961). 

In  June  1994,  NMFS  published  a 
technical  paper  entitled  "Status  Review 
for  Oregon's  Umpqua  River  Sea-run 
Cutthroat  Trout"  (Johnson  et  al.  1994), 
and  subsequently  published  a  proposed 
rule  on  July  8,  1994  (59  FR  35089)  to  list 
Umpqua  River  cutthroat  trout  as  an 
endangered  species.  NMFS  cited  the 
precarious  status  of  the  remaining 
anadromous  cutthroat  trout  in  the 
Umpqua  River  Basin  (and  possibly  other 
life  forms),  which  have  demonstrated  a 
steady  decline  since  at  least  the  mid- 
1970s.  In  this  finding,  NMFS  proposed 
that  all  cutthroat  trout  life  forms  (i.e., 
resident,  anadromous,  potamodromous) 
should  be  included  in  the  listed 
Umpqua  River  cutthroat  trout  ESU.  On 
September  2,  1994,  NMFS  published  a 
notice  of  public  hearing  and  an 
extension  of  public  comment  period  (59 
FR  45661);  a  pubUc  bearing  on  the 
proposed  rule  was  held  on  September 
29,  1994,  in  Roseburg,  OR. 

Pursuant  to  a  joint  policy  issued  by 
NMFS  and  U.S.  Fish  and  WildUfe 
Service  (USFWS)  on  July  1, 1994. 
regarding  implementation  of  the  ESA, 
state  government  co-managers  were 
involved  in  the  preparation  of  this  final 
rule. 

Summary  of  Comments 

Twenty-two  individuals  presented 
testimony  at  the  NMFS  public  hearing 
on  the  proposed  rule.  During  the  90-day 
pubhc  comment  period,  NMFS  received 
seventeen  written  comments  on  the 


proposed  rule  from  government 
agencies,  non-government 
organizations,  the  scientific  community, 
and  other  individuals.  The  majority  of 
comments  opposed  listing  Umpqua 
River  cutthroat  trout  under  the  ESA. 
Opposition  to  the  proposed  rule  was 
primarily  focused  on  the  amount  and 
quality  of  information  on  which  the 
proposed  rule  was  based.  This  final  rule 
takes  into  account  comments  received 
diuing  the  public  comment  period  and 
public  hearing.  A  summary  of  major 
comments  received  during  the  public 
comment  period  and  public  hearing  is 
presented  below. 

Issue  1:  Sufficiency  of  Scientific 
Information 

Many  individuals  commented  that 
there  is  a  general  lack  of  data 
concerning  a  variety  of  factors 
pertaining  to  the  Umpqua  River 
cutthroat  trout  (e.g.,  minimum  viable 
population  size,  age  stnictiu^,  absolute 
abundance  of  juveniles  or  adults, 
distribution,  redd  counts,  average  time 
of  spawning,  genetic  evidence  of 
distinctness).  Some  commenters 
recommended  that  hsting  be  delayed 
until  more  information  can  be 
developed  to  better  support  a  listing 
decision. 

NMFS  recognizes  that  available 
information  regarding  the  Umpqua 
River  cutthroat  trout  is  limited. 
However,  the  ESA  requires  that  a  listing 
determination  be  made  based  "solely  on 
the  basis  of  the  best  available 
commercial  and  scientific  data  (16  USC 
1533(b)(1);  50  CFR  424.11(b))."  Such  a 
determination  must  be  made  in 
accordance  with  the  time  firames  set 
forth  in  the  ESA.  The  status  review 
reflects  the  best  scientific  information 
presently  available  regarding  cutthroat 
trout  in  the  Umpqua  River  Basin,  and 
indicates  that  Umpqua  River  cutthroat 
trout  is  an  ESU  that  is  endangered. 
NMFS  beheves  that  it  would  not  be 
prudent  to  delay  listing  and  risk 
possible  extinction  o/this  species  due  to 
the  lack  of  more  complete  information. 
Therefore,  in  accordance  with  the  ESA, 
NMFS  finds  it  appropriate  to  make  a 
Usting  determination  at  this  time.  As 
new  scientific  information  becomes 
available,  NMFS  will  reconsider  the 
listing  status  of  Umpqua  River  cutthroat 
trout. 

Issue  2:  Life  History  and  Distribution 

Several  commenters  stated  that  the 
literature  indicates  that  cutthroat  trout 
exhibit  a  variety  of  migratory  behaviors: 
Anadromy,  potamodromy,  and 
residency.  Other  comments  suggested 
that  the  existence  of  multiple  hfe  forms 
in  the  Umpqua  River  Basin  warrants 


41516         Federal  Register  /  Vol.  61,  No.  155  /  Friday.  August  9,  1996  /  Rules  and  Regulations 


further  study  before  concluding  that 
listing  is  warranted. 

N\1FS  concurs  that  three  life  forms 
presently  exist  in  the  Umpqua  River. 
Anadromy,  a  life  history  characteristic 
common  to  Pacific  salmonids,  is 
exemplified  by  a  species  that  migrates 
from  fresh  water  to  the  ocean,  then 
returns  to  fresh  water  as  an  adult  to 
spawn  Potamodromy.  a  relatively 
unconinioii  life  history  trait,  is 
exemplified  by  a  species  that  undertakes 
freshwater  migrations  of  varying  length 
without  entering  the  ocean.  Residency, 
a  relatively  common  life  history  trait,  is 
exemplified  by  a  species  that  remains 
within  a  relatively  small  freshwater 
range  throughout  its  entire  life  cycle. 
The  Oregon  Department  of  Fish  and 
Wildlite  (ODFW)  stated  that  recent  radio 
tagging  evidence  verifies  the  existence 
of  a  potamodromous  life  form  of 
Umpqua  River  cutthroat  trout. 

NmFS  believes  that  recent  studies 
conducted  by  ODFW  represent 
substantial  progress  in  documenting  the 
life  history  of  cutthroat  trout  in  the 
Umpqua  River  Basin  and  strongly 
indicate  that  some  cutthroat  trout  do 
exhibit  the  potamodrous  life  history 
trait.  Although  the  relationship  between 
the  various  life  forms  is  currently  not 
well-defined,  and  further  research  will 
be  needed  to  clarify  this  issue,  the  best 
available  scientific  data  indicate  that  it 
is  unlikely  that  these  life  forms  are 
completely  isolated  reproductively. 
Therefore,  NMFS  has  determined  that 
all  cutthroat  trout  life  forms  (i.e., 
resident,  anadromous,  potamodromous) 
should  be  included  in  the  listed 
Umpqua  River  cutthroat  trout  ESU. 

One  commenter  indicated  that  the 
historical  range  of  anadromous  fish, 
including  cutthroat  trout,  extended  up 
to  Toketee  Falls  on  the  North  Umpqua 
River,  not  merely  to  the  Soda  Springs 
dam  site  as  indicated  in  the  status 
review.  NMFS  agrees  with  this  comment 
and  notes  that  a  more  detailed  analysis 
of  migrational  barriers  will  be 
conducted  during  the  designation  of 
critical  habitat  for  Umpqua  River 
cutthroat  trout. 

Although  the  NMFS  status  review 
reports  that  historical  cutthroat  trout 
runs  (upstream  migrations]  extended 
from  lune  through  January,  one 
comment  stated  that  currently  migration 
is  onlv  possible  during  late  July  and 
August.  This  commenter  expressed 
concern  that  this  was  detrimental  to  the 
trout  because  it  is  the  period  of  highest 
water  temperatures  in  the  Umpqua 
River,  and  that  the  status  review  does 
not  adequately  address  this  restriction 
in  run  timing.  NMFS  agrees  that  adult 
cutthroat  trout  experience  delays  during 
the  spawning  migration  from  the  lower 


Umpqua  River  estuary  to  the  North  and 
South  Umpqua  Rivers  and  concurs  with 
the  commenter  that  elevated  water 
temperatures  in  the  mainstem  Umpqua 
River  in  late  July  and  August  may  have 
had  a  significant  impact  on  the  survival 
and  time  of  arrival  of  cutthroat  trout  at 
Winchester  Dam.  Ongoing  ODFW  radio- 
tagging  studies  are  expected  to  provide 
more  insight  into  this  problem. 

Issue  3:  Status  of  the  Umpqua  River 
Cutthroat  Trout 

Some  commenters  stated  that 
cutthroat  trout  are  a  good  indicator  of 
habitat  quality  and  that  their  existence 
in  areas  of  the  Umpqua  River  Basin 
considered  to  be  severely  degraded 
suggests  that  habitat  alterations  are  not 
significant  risk  factors. 

while  it  is  possible  that  cutthroat 
trout  may  be  "an  indicator  of  habitat 
quality,"  NMFS  has  found  no  published 
studies  to  support  this  characterization. 
Although  exceptions  may  exist,  NMFS 
believes  that  available  research  has 
established  that  cutthroat  trout  and 
other  salmonids  have  declined 
throughout  their  range  due  to  logging 
and  other  forest  and  rangeland 
management  practices  (for  an  extensive 
treatment,  see  Meehan  1991).  For 
example.  Coimolly  and  Hall  (1994) 
found  that  the  abundance  of  cutthroat 
trout  in  logged  ar«as  of  coastal  Oregon 
streams  varied  considerably  based  upon 
differences  in  scour  and  cover  afforded 
by  large  woody  debris  and  by  the 
differences  in  light  and  nutrient  inputs 
afforded  by  deciduous  versus  conifer 
trees  in  the  riparian  zone.  These  authors 
found  that  woody  debris  left  in  streams 
in  logged  areas  often  resulted  in 
significant  increases  in  resident 
cutthroat  trout  abundance  for  up  to  30 
years.  However,  because  prospects  for 
future  recruitment  of  large  woody  debris 
decrease  after  this  period,  the  period 
between  40  to  60  years  after  logging 
appears  to  be  a  time  during  which 
cutthroat  trout  abundances  are  likely  to 
decline  as  a  result  of  degraded  habitat 
conditions.  Therefore,  short-term 
increases  in  cutthroat  trout  abundance 
may  be  expected  after  logging  because  of 
associated  increases  in  large  woody 
debris  (if  the  increases  are  not  offset  by 
other  impacts  such  as  siltation, 
scouring,  high  water  temperatures). 
However,  over  the  long-term,  logging 
would  likely  lead  to  cutthroat  trout 
population  declines. 

Several  commenters  stated  that 
Winchester  Dam  counts  are  not 
representative  of  the  status  of  migrating 
Umpqua  River  cutthroat  trout,  because 
they  only  accoimt  for  those  fish  entering 
the  North  Umpqua  River  and  ignore  fish 
in  the  South  and  mainstem  Umpqua 


River.  In  contrast,  one  commenter  stated 
that  the  abundance  trend  information 
provided  by  Winchester  Dam  counts  is 
probably  as  good  as  any  information 
available  on  the  West  Coast  for  cutthroat 
trout. 

NMFS  has  determined  *hat 
Winchester  Dam  counts  are  currently 
the  best  quantitative  measures  of 
cutthroat  trout  abundance  in  the 
Umpqua  River  Basin.  .Although  the  dam 
is  located  on  the  North  Umpqua  River, 
there  are  several  reasons  to  believe  that 
the  North  Umpqua  River  has  larger  and 
healthier  populations  of  cutthroat  trout 
than  the  South  Umpqua  River. 

For  example,  while  no  long-term 
surveys  of  cutthroat  trout  were 
conducted  in  the  South  Umpqua  River 
prior  to  1993,  a  U.S.  Forest  Service 
(USFS)  report  states  that  "a  very  small, 
wild  cutthroat  trout  population 
probably  exists  in  the  South  Umpqua 
River  system"  and  that  this  run  was 
once  "widespread"  and  "dramatically 
larger  than  at  present"  (United  States 
Department  of  Agriculture  (USDA) 
1992). 

Several  factors  have  tended  to  make 
the  South  Umpqua  River  less  conducive 
to  cutthroat  trout  production  than  the 
North  Umpqua  River.  The  North 
Umpqua  River  begins  farther  inland  and 
flows  for  a  substantial  distance  at  a 
higher  elevation  than  most  other  Oregon 
coastal  rivers,  including  the  South 
Umpqua  River.  As  a  result,  the  North 
Umpqua  River  has  historically  had 
cooler  water  temperatures  and  larger 
summer  water  flows  than  other  local 
rivers.  Although  the  South  Umpqua 
River  also  begins  at  a  relatively  high 
altitude,  it  rapidly  drops  in  elevation; 
consequently,  it  tends  to  exhibit  higher 
water  temperatures  and  lower  summer 
flows  compared  to  the  North  Umpqua 
River. 

In  addition  to  the  geomorphological 
differences  in  the  North  and  South 
Umpqua  Rivers,  different  levels  of 
riparian  habitat  loss  have  also 
contributed  to  temperature  differences 
in  these  rivers.  Beginning  in  the  mid- 
1950's.  summer  water  temperatures  and 
the  frequency  of  winter  flooding 
increased  in  the  Umpqua  River 
watershed,  presumably  as  a  result  of 
poor  logging  practices.  Summer  water 
temperatures  were  often  above  the 
preferred  range  for  cutthroat  trout  and 
other  salmonid  populations  (about  7  to 
16°C)  in  portions  of  the  river  (Bell 
1986).  In  recent  years,  the  riparian  forest 
canopy  has  begun  to  recover  in  the 
North  Umpqua  River  watershed,  but 
maximum  water  temperatures  are  still 
higher  than  those  preferred  by  cutthroat 
trout.  This  recovery  has  been  slower  in 
the  South  Umpqua  River  watershed  and 
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conditions  for  cutthroat  trout  have 
remained  poorer  than  in  the  North 
Umpqua  River. 

Based  on  these  factors,  NMFS  believes 
that  historically,  the  South  Umpqua 
River  has  been  less  conducive  to  coid- 
f  water  dependent  species  such  as 
cutthroat  trout,  relative  to  the  North 
Umpqua  River  In  addition.  NMFS 
believes  that  present  conditions  in  the 
North  Umpqua  River  are  more  favorable 
for  cutthroat  trout  production  than  those 
found  in  the  South  Umpqua  River. 

Several  commenters  stated  that 
resident  (nonmigratory)  populations  of 
cutthroat  trout  are  healthy  in  the 
Umpqua  River,  and  recommended  that 
the  condition  of  these  populations  be 
taken  into  account  when  determining 
whether  to  Ust  the  species.  ODFW  stated 
that  "resident  cutthroat  trout 
populations  above  natural  barriers  (e.g., 
high  waterfalls)  art  in  relati\'ely  healthy 
condition  and  do  not  warrant  an 
endangered  listing  (ODFW  1994)." 

NMFS  notes  that  there  have  been  no 
recently  published  population  surveys 
of  cutthroat  trout  in  the  Umpqua  River 
Basin.  Furthermore,  there  have  been  no 
published  population  surveys  of 
cutthroat  trout  above  natural  barriers  to 
confirm  the  assertion  that  resident 
cutthroat  trout  populations  above 
natural  barriers  are  healthy.  However, 
Kostow  (1995)  states  that  available 
information  has  "raised  concerns  that 
anadromous  populations  in  Oregon  may 
be  experiencing  a  widespread  decline" 
and  that  resident  cutthroat  appear  to 
"remain  relativeiv  abundant,  even  in 
streams  where  the  abundance  of  searun 
fish  has  sharply  declined." 

Anecdotal  information  suggests  that 
the  resident  component  of  the  cutthroat 
trout  ESU  may  be  relatively  healthy; 
however,  few  published  scientific  data 
exist  to  support  this  conclusion. 
Furthermore,  ladder  counts  firom 
Winchester  Dam  indicate  that  the 
anadromous  component  of  this  ESU  has 
declined  to  precipitously  low  levels. 
These  ladder  counts  represent  one  of  the 
best  long-term  data  sets  for  cutthroat 
trout  on  the  West  Coast.  Anadromy  is 
considered  an  important  component  in 
the  evolutionary  legacy  of  O.  clarki 
clarld.  therefore  inclusion  of  both  the 
anadromous  and  resident  life  history 
forms  in  the  ESU  is  warranted  (61  FR 
2639),  based  on  the  present  status  of  the 
anadromous  cutthroat  trout  life  form 
and  the  fact  that  listing  of  the  resident 
form  may  increase  the  anadromous 
form's  chances  of  survival 

In  addition  to  stating  that  resident 
populations  of  cutthroat  trout  above 
natural  barriers  are  healthy,  ODFW  also 
stated  that  "natural  barriers  form  gene 
flow  barriers,  '  resulting  in  a  distinction 


between  resident  cutthroat  trout 
populations  above  natural  barriers  and 
migrating  populations  below  such 
barriers  (ODFW  1994).  Recent  research 
indicates  that  some  gene  flow  may  occur 
from  cutthroat  trout  above  barriers  to 
below-barrier  populations;  however,  the 
amount  and  role  of  this  contribution  is 
presently  unknown  (Johnston  1981; 
Behnke  1979;  Griswold  1996). 

In  most  cases,  genetic  flow  between 
cutthroat  trout  populations  above  and 
below  barriers  would  be  limited  to  a 
one-way  flow  (fish  traveling 
downstream  over  falls).  The  genetic 
contribution  of  this  flow  is  not  thought 
to  be  an  important  factor  for  populations 
separated  by  long-standing  natural 
barriers,  since  there  would  likely  be 
strong  selecliun  in  the  resident 
populations  above  barriers  against 
individuals  with  a  tendency  to  migrate 
downstream.  Therefore,  based  on 
available  data,  NMFS  concludes  that 
resident  populations  of  Umpqua  River 
cutthroat  trout  residing  above  natural 
impassable  barriers  for  long  periods  of 
time  (several  hundreds  or  thousands  of 
years)  are  not  included  in  the  cutthroat 
trout  ESU  presently  being  listed  under 
the  ESA. 

With  respect  to  manmade  impassable 
barriers,  NMFS  believes  that 
historically,  anadromous  cutthroat  trout 
populations  inhabited  areas  above  both 
Soda  Springs  and  Galesville  Dams 
(completed  in  1952  and  1987, 
respectively).  While  the  construction  of 
these  dams  has  resulted  in  the  isolation 
of  cutthroat  trout  populations  for  the 
past  several  decades,  recent  studies  vnth 
sockeye  salmon  (another  salmonid  with 
resident  and  anadromous  life  forms) 
suggest  that  the  anadromous  life  history 
trait  can  be  retained  by  populations 
above  barriers  after  decades  of  isolation 
(Kaeriyama  et  al.  1992).  Based  on  this, 
NMFS  believes  that  cutthroat  trout 
species  residing  above  artificial  barriers 
for  a  period  of  decades  have  probably 
remained  genetically  similar  to  those 
species  residing  below  such  barriers. 
Therefore,  NMFS  has  determined  that 
cutthroat  trout  populations  residing 
above  Galesville  and  Soda  Springs  Dams 
are  included  in  the  Umpqua  River 
cutthroat  trout  ESU  and  are  thus  being 
listed  at  this  time. 

Issue  4:  Factors  Contributing  to  the 
Decline  of  Umpqua  River  Cutthroat 
Trout 

Many  commenters  recommended  that 
NMFS  consider  other  factors  for  decline 
in  addition  to  those  identified  in  the 
proposed  rule,  i.e.,  recreational  fishing 
and  habitat  degradation  as  a  result  of 
logging.  Additional  factors  identified  by 
commenters  include  the  following: 


Predation  by  marine  mammals,  birds, 
and  native  and  non-native  fish  species; 
adverse  environmental  conditions 
resulting  from  natural  factors  such  as 
droughts,  floods,  and  poor  ocean 
conditions;  non-point  and  point  source 
pollution  caused  by  agriculture  and 
urban  development;  disease  outbreaks 
caused  by  hatchery  introductions  and 
warm  water  temperatures;  mortality 
resulting  from  unscreened  irrigation 
inlets;  competition  in  estuaries  between 
native  and  hatchery  cutthroat  trout; 
aunulative  loss  and  alteration  of 
estuarine  areas;  and  loss  of  habitat 
caused  by  the  construction  of  dams. 

NMFS  acknowledges  that  there  are 
many  fstetors  in  addition  to  logging  and 
recreational  fishing  that  have 
contributed  to  the  decline  of  Umpqua 
River  cutthroat  trout.  However, 
extensive  scientific  literature  exists 
regarding  the  adverse  effects  of  these 
two  activities  on  anadromous  fish 
populations  and  their  habitat  (see 
references).  Further,  it  is  welL 
documented  that  both  of  these  activities 
have  historically  occurred  extensively 
throughout  the  Umpqua  River  Basin. 
Based  on  available  information,  NMFS 
believes  that  these  two  activities  have 
significantly  contributed  to  the  decline 
of  the  cutthroat  trout  in  the  Umpqua 
River  Basin.  Furthermore,  recent 
legislation,  i.e.,  the  "salvage  timber 
rider"  provisions  of  the  July  1995 
Emergency  Supplemental 
Appropriations  Act;  §  20010  et  seq.  of 
Pubhc  Law  104-19,  which  suspended 
certain  logging  restrictions  on  Federal 
lands,  has  resulted  in  increased  timber 
harvest  in  the  Umpqua  River  watershed. 
NMFS  will  address  these  and  other 
factors  for  decline  during  the 
development  of  a  cutthroat  trout 
recovery  plan. 

Several  commenters  specifically 
stated  that  poor  ocean  conditions  (for 
example,  conditions  resulting  in 
reduced  marine  forage  or  increased 
predation)  associated  vrith  El  Nino 
events  may  have  contributed  to  the 
decline  of  this  species.  Although 
available  Uterature  is  limited  regarding 
the  importance  of  the  marine 
component  of  cutthroat  trout,  it  appears 
that  this  species  spends  a  limited 
amount  of  time  in  the  marine 
environment,  spending  only  2  to  5 
months  in  salt  water  before  returning  to 
fresh  water  (Behnke  1992).  While  in  the 
marine  environment,  cutthroat  trout 
typically  stay  close  to  shore,  near  bays, 
estuaries  and  beaches  (Pauley  et  al. 
1989;  Behnke  1992);  however,  they  have 
been  found  as  far  as  31  km  offshore 
(Loch  and  Miller  1988). 

Based  on  these  estuarine  and  marine 
life  history  characteristics,  ocean 
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conditions  would  likely  have  a  lesser 
impact  on  cutthroat  trout  than  on 
salmon  species  that  spend  more  time  at 
sea.  However,  this  is  not  to  say  that 
cutthroat  trout  do  not  receive  important 
benefits  from  marme  residence.  Poor 
ocean  conditions  are  likely  to  impact 
cutthroat  trout  abundance;  however, 
during  periods  of  low  ocean 
productivity,  the  availability  of 
productive  freshwater  habitat  becomes 
increasingly  important  to  buffer  such 
ocean  conditions. 

Several  commenters  stated  that 
current  logging  practices  have 
dramatically  improved  over  those  of  the 
past,  decreasing  the  impact  of  present- 
day  logging  on  habitat  Present-day 
logging  practices  have  improved  over 
those  of  the  past;  however,  timber 
harvest  is  still  a  major  land  use  in  the 
Umpqua  River  Basin  (currently 
comprising  nearly  70  percent  Federal, 
state,  or  private  timber  land)  and  fish 
habitat  is  still  recovering  from  past 
logging  practices.  In  addition,  the 
incremental  impacts  of  present-day  land 
management  practices,  when  added  to 
impacts  of  past  land  management 
practices  and  other  risk  factors, 
continue  to  pose  a  serious  threat  to 
Umpqua  River  cutthroat  trout. 

One  commenter  provided  data 
indicating  that  pH  levels  in  various 
tributaries  of  the  Umpqua  River  Basin 
exceed  the  State  of  Oregon's  water 
quality  standards  and  argued  that  these 
pH  levels  can  be  attributed  to  the  effects 
of  logging.  Although  limited  in  scope, 
these  water  quality  results  suggest  a 
possible  factor  in  the  decline  of 
cutthroat  trout  in  the  Umpqua  River 
Basin.  These  data  warrant  further 
consideration  during  recovery  planning. 

Several  commenters  stated  that 
recreational  fishing  has  had  a  minimal 
impact  on  naturally  spawning  cutthroat 
trout  stocks  and  that  no  basis  exists  for 
the  statement  that  recreational  fishing 
has  likely  contributed  to  the  general 
decline  in  Umpqua  River  cutthroat  trout 
populations.  One  commenter  stated  that 
the  scientific  literature  is  replete  with 
studies  docxmienting  recreational 
fishing  as  having  great  potential  for 
impacts  on  native  fish  stocks. 

NMFS  agrees  that  there  is  no  specific 
documentation  that  indicates 
recreational  fishing  has  contributed  to 
the  decline  of  cutthroat  trout 
populations  in  the  Umpqua  River  Basin. 
However,  there  has  been  a  long-stemding 
fishery  in  the  lower  mainstem  Umpqua 
River  aimed  at  plants  of  "catchable" 
Alsea  River  hatchery-reared  cutthroat 
trout.  While  there  are  no  studies  on  the 
possible  impact  of  these  hatchery  fish  or 
the  fishery  for  them  on  native  cutthroat 
trout,  there  is  considerable  literature  on 


the  susceptibility  of  cutthroat  trout  to 
angling  and  the  potential  impacts  of 
recreational  fishing  on  native  fish  stocks 
(Behnke  1992;  Pauley  et  al.  1989;  Trotter 
1989).  Furthermore,  ODFW  has 
recognized  the  potential  adverse 
impacts  of  harvest  on  this  species  and 
closed  the  Umpqua  River  to  cutthroat 
trout  fishing  effective  January  1.  1995 
(ODFW  1994).  NMFS  expects  that  this 
action  will  greatly  facilitate  the  species' 
recovery. 

One  commenter  stated  that  cutthroat 
trout  are  known  to  interbreed  with 
hatchery  rainbow  trout  and,  as  a  result, 
introgressioD  has  been  the  major  cause 
of  decline  of  cutthroat  trout  throughout 
the  western  United  States.  NMFS 
reviewed  information  from  Behnke 
(1992),  which  noted  that  mass 
hybridization  has  occurred  in  interior 
portions  of  the  cutthroat  trout  range 
(where  the  species  evolved  in  isolation 
from  other  salmonids)  following  the 
introduction  of  rainbow  trout.  However, 
meristic  and  pbenotypic  assessments 
suggest  that  the  coastal  subspecies  of 
cutthroat  trout  (which  includes  Umpqua 
River  cutthroat  trout)  is  far  more 
resistant  to  hybridization  than  the 
interior  cutthroat  trout  subspecies 
(Behnke  1992).  Hence.  NMFS  does  not 
believe  that  hybridization  has  been  the 
major  cause  of  decline  of  Umpqua  River 
cutthroat  trout.  Nonetheless,  hatchery 
practices  should  be  reviewed  during 
recovery  planning  to  ensure  that  there 
are  no  adverse  effects  on  cutthroat  trout 
in  the  future. 

One  commenter  stated  that,  since 
cutthroat  trout  in  the  Umpqua  River 
Basin  are  at  the  southern  end  of  their 
range,  there  may  be  a  greater  tendency 
for  natural  fluctuations  in  population 
abundance  compared  with  species  at  the 
center  of  their  range.  While  Umpqua 
River  cutthroat  trout  are  in  the  southern 
portion  of  this  species*  historic  range, 
cutthroat  trout  populations  have 
historically  occurred  as  far  south  as  the 
Eel  River  in  California  (Behnke  1992; 
Trotter  1987).  Therefore.  NMFS  beUeves 
Umpqua  River  cutthroat  trout 
populations  are  well  within  the  species' 
range  and  would  not  tend  to  exhibit 
natural  population  fluctuations  often 
associated  with  "fringe"  populations. 

Issue  5:  Consideration  of  Umpqua  River 
Cutthroat  Trout  as  a  Species 

Several  commenters  indicated  that  the 
historical  introduction  of  Alsea  River 
hatchery-reared  cutthroat  trout  may 
have  resulted  in  the  loss  of  the  native 
component  of  cutthroat  trout  in  the 
Umpqua  River. 

The  effect  of  Alsea  River  cutthroat 
trout  hatchery  releases  from  1961  to 
1975  on  native  cutthroat  trout  in  the 


Umpqua  River  is  unknowm.  Counts  of 
adult  cutthroat  trout  crossing 
Winchester  Dam  show  that  the  number 
of  fish  declined  to  nearly  zero  in  the 
mid-1950's,  increased  dramatically  from 
about  1961  to  1975,  and  rapidly 
declined  again  after  about  1976.  The 
period  of  increase  coincides  almost 
exactly  with  releases  of  cutthroat  trout 
from  the  Alsea  River  Hatchery  into  the 
Umpqua  River.  Although  other 
explanations  are  possible,  the  most 
parsimonious  is  that  the  cutthroat  trout 
increases  during  1961-75  represent 
predominantly  Alsea  River  hatchery  fish 
straying  to  areas  above  Winchester  Dam. 
Alsea  River  fish  have  a  slightly  later 
run-timing  than  the  Umpqua  River  fish, 
and  a  shift  toward  later  run-timing  can 
be  detected  in  fish  returning  to 
Winchester  Dam  after  1960.  However, 
there  is  also  evidence  of  a  shift  back 
toward  the  original  run-timing  after 
cessation  of  the  hatchery  program. 

Although  the  pattern  of^abundance 
and  tag-recovery  data  during  this  period 
of  supplementation  indicate  that  Alsea 
River  hatchery  fish  returned  as  adults  to 
Winchester  Dam  in  some  numbers,  it  is 
apparent  that  15  years  of  hatchery 
relea.ses  did  not  result  in  a  viable,  self- 
sustaining  population  of  naturally 
spav\ming  fish.  One  possible  explan^ion 
of  this  result  is  that  Alsea  River 
hatchery  fish  are  poorly  adapted  to 
conditions  in  the  North  Umpqua  River. 
This  explanation  supports  NMFS' 
conclusion  of  a  cutthroat  trout  ESU  in 
the  Umpqua  River.  Other  possible 
explanations  include:  (1)  "The  effects  of 
^hatchery  rearing,  rather  than  poor 
adaptation,  are  responsible  for  the  lack 
of  long-term  survival  of  Alsea  River 
hatchery  fish,  and  (2)  the  decUne  in 
Winchester  Dam  counts  following  the 
end  of  the  hatchery  program  merely 
reflect  deteriorating  conditions  for 
cutthroat  trout  in  the  North  Umpqua 
River.  The  relationship  of  the  existing 
cutthroat  trout  population  to  the 
original  population  and  the  introduced 
hatchery  fish  is  uncertain;  however, 
jjvailable  evidence  from  population 
abundance  and  run-timing  data  suggests 
that  a  component  of  the  native  run 
persists. 

One  commenter  stated  that  since 
cutthroat  trout  co-evolved  with  other 
salmonid  species,  there  should  be 
similarity  in  the  organization  of  their 
ESU's.  NMFS  believes  that  each 
salmonid  species  has  had  a  unique 
evolutionary  history  and  utilizes 
ecological  niches  different  from  all  other 
species.  While  there  may  be  similarities 
across  species  in  salmonid  ESU's,  there 
is  no  reason  that  this  will  always  be  the 
case.  This  may  be  especially  true  for 
cutthroat  trout,  which  have  a  more 
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complex  life  history  than  most  Pacific 
salmonids. 

One  commenter  stated  that  the 
amount  of  straying  in  cutthroat  trout 
may  suggest  a  greater  degree  of  genetic 
exchange  in  coastal  populations,  thus 
potentiaHv  widening  the  ESU.  While 
little  m'^ormation  is  available  on 
straying  rates  of  cutthroat  trout,  that 
which  is  available  suggests  that  most 
movement  of  fish  into  non-natal  streams 
occurs  with  immature  fish.  NMFS  is  not 
aware  of  any  evidence  to  suggest  that 
sexually  mature,  native  cutthroat  trout 
wander  or  stray  at  a  level  higher  than  is 
typical  of  native  populations  of  other 
species  of  Pacific  sadmonids. 

In  reviewing  cutthroat  trout  life 
history,  Pauley  et  al.  (1989)  reported 
that  "homing  of  native  cutthroat  trout  is 
extremely  precise  (Campton  and  Utter 
1987),  although  hatchery  planted  fish 
may  stray  as  much  as  30  percent, 
making  survival  rates  impossible  to 
determine  (Johnston  and  Mercer  1976)." 
Giger  (1972)  found  that  tagged  native 
fish  from  streams  in  the  Alsea  River  did 
not  stray  and  were  recaptured  only  in 
their  natal  streams.  However,  Giger 
(1972)  also  found  that  over  30  percent 
of  the  tagged  hatchery  fish  entered 
streams  up  to  133  km  from  the  release 
stream.  Therefore,  based  on  available 
data,  straying  is  not  thought  to  affect  the 
genetic  distinctiveness  of  the  native, 
naturally  spawning  fish  identified  in 
this  ESU. 

One  commenter  stated  that  coastal 
cutthroat  trout  [Oncorhynchus  clarki 
clarki),  the  anadromous  component  of 
the  cutthroat  trout  species,  is 
morphologically  similar  throughout  its 
range  and  shows  no  evidence  of  clinal 
variation.  As  reported  by  Behnke  (1992), 
cutthroat  trout  populations  with  direct 
access  to  the  sea  are  morphologically 
similar  throughout  their  range. 
However,  the  few  genetic  studies  that 
have  been  conducted  on  cutthroat  trout 
(e.g.,  Campton  and  Utter  1987;  Currens 
et  al.  1992)  show  that  there  can  be 
substantial  genetic  differentiation  even 
among  local  populations. 

Issue  6:  Existing  Regulatory  Mechanisms 

Several  commenters  maintained  that 
existing  regulatory  mechanisms  and 
management  initiatives  (e.g.,  the  Oregon 
Forest  Practices  Act  and  the  Umpqua 
River  Basin  Fisheries  Restoration 
Initiative)  are  sufficient  for  the 
protection  of  Umpqua  River  cutthroat 
trout.  Two  commenters  stated  that 
existing  management  initiatives  are 
unproven  and  lack  technical  support. 

Although  several  commenters 
describe  the  Oregon  Forest  Practices  Act 
(OFPA)  as  being  capable  of  protecting 
cutthroat  trout,  maintaining  fish 


populations,  and  preventing  the  take  of 
any  fish,  there  is  little  evidence  to 
support  these  claims.  While  the  OFPA 
presently  endorses  fish  habitat 
protection  (Oregon  Def)artment  of 
Forestry  (ODF)  1994),  NMFS  is 
concerned  that  the  level  of  habitat 
protection  may  be  insufficient  to 
conserve  Umpqua  River  cutthroat  trout. 
However,  the  OFPA  itself  provides  a 
process  "to  adopt  additional  basin- 
specific  protection  rules  for  water 
quality-limited  streams  or  streams  with 
threatened  or  endangered  aquatic 
species"  (ODF  1994).  This  process  could 
be  employed  to  great  effect  in  the 
Umpqua  River  Basin,  which  presently 
has  more  than  80  river  reaches  (many 
spanning  from  river  mouth  to 
headwaters)  currently  designated  as 
water-quaUty  limited  by  the  Oregon 
Department  of  Environmental  Quahty 
(Oregon  Department  of  Enviroiunental 
Quality  1995).  Therefore,  in  response  to 
the  listing  of  cutthroat  trout,  the  Oregon 
Department  of  Forestry,  in  cooperation 
wdth  Federal  land  management 
agencies,  could  provide  special 
emphasis  to  habitat  areas  containing 
listed  cutthroat  trout  to  promote  their 
recovery. 

The  Umpqua  River  Basin  Fisheries 
Restoration  Initiative  (UBFRI) 
referenced  by  several  commenters  is 
also  described  as  a  measure  which  will 
aid  in  the  recovery  of  cutthroat  trout.  In 
1993  the  Douglas  County  Board  of 
Commissioners  chartered  this  initiative 
to  address  restoration  projects  in  the 
Umpqua  River  Basin.  Members  of  the 
initiative  include  coimty,  state,  and 
Federal  government,  and  private 
industry.  Since  its  inception,  the 
initiative  has  sponsored  extensive 
habitat  surveys  in  the  watershed. 
Restoration  efforts  have  focused 
primarily  on  construction  and 
placement  of  instream  habitat 
structures.  NMFS  believes  that  the 
UBFRI  is  a  good  example  of  how  local 
groups  can  work  together  to  restore 
Pacific  salmon.  The  initiative  has  made 
great  strides  in  assessing  habitat 
conditions  in  the  basin.  This 
information  wall  be  extremely  useful  in 
formulating  a  recovery  plan  for  this 
species. 

NMFS  is  also  encouraged  by  Oregon's 
recent  development  of  a  Coastal  Salmon 
Restoration  Initiative  (CSRI).  If 
successful,  this  ambitious  initiative 
could  provide  all  stakeholders  with  a 
better  means  by  which  to  achieve  the 
purposes  of  the  ESA;  protecting  and 
restoring  native  fish  populations  and  the 
ecosystems  upon  which  they  depend. 
While  the  CSRI  is  initially  focusing  on 
the  needs  of  coastal  coho  salmon 
populations  (currently  proposed  as 


threatened),  NMFS  expects  that 
significant  benefits  could  also  accrue  to 
otber  salmonids,  including  Umpqua 
River  cutthroat  trout  NMFS  encourages 
the  continuation  of  this  and  local 
initiatives  as  important  components  of 
recovery  planning  for  this  species. 

Summanr  of  Factors  Affecting  the 
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Section  2(a)(1)  of  the  ESA  states  that 
various  species  of  fish,  wildlife,  and 
plants  in  the  United  States  have  been 
rendered  extinct  as  a  consequence  of 
economic  growth  and  development 
untempered  by  adequate  concern  and 
conservation.  Section  4(a)(1)  of  the  ESA 
and  NMFS  listing  regulations  (50  CFR 
part  424)  set  forth  procedures  for  listing 
.species.  The  Secretary  of  Commerce 
must  determine,  through  the  regulatory 
process,  if  a  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
The  present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  himian-made  factors  affecting 
its  continued  existence. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtaihaent  of  its  Habitat  or  Range 

In  general,  land  use  practices  have 
reduced  salmonid  production  in  Oregon 
by  decreasing  habitat  diversity  and 
complexity,  and  accelerating  the 
firequency  and  magnitude  of  natural 
events  such  as  flooding  and  drought 
(Bottom  et  al.  1985).  Extensive 
docimientation  regarding  the  impacts  of 
land  use  practices  on  the  Umpqua  River 
cutthroat  trout  is  not  presently 
available.  However,  a  recent  report  from 
the  USES  identifies  a  close  relationship 
between  various  fish  habitat  parameters 
and  the  land  management  history  of 
streams  in  the  Umpqua  National  Forest 
(USDA  1995).  The  report  summarizes 
habitat  quality  in  28  streams  used  by 
anadromous  salmonids;  17  streams  were 
rated  as  having  "low"  or  "very  low" 
habitat  quality.  It  noted  that  "a  habitat 
rating  of  'good'  or  'very  good'  is  found 
primarily  in  drainages  that  have  had 
relatively  little  or  no  history  of  timber 
harvest  and  road  construction. 
Conversely,  habitat  ratings  of  'low'  or 
'very  low'  are  found  in  moderately  to 
heavily  roaded  and  harvested 
watershed."  Major  factors  contributing 
to  the  latter  habitat  ratings  include  a 
variety  of  land  management-related 
conditions,  such  as  increased  peak 
flows  during  storm  events,  increased 
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debris  torrents,  and  impacts  from  valley 
bottom  roads 

These  findings,  coupled  with  the  fact 
that  silviculture  is  the  predominant  land 
use  in  the  basin  (approximately  70 
percent  of  the  area)  and  more  than  80  of 
the  basin  s  river  reaches  are  designated 
as  water  quality  limited,  strongly 
suggest  that  silviculture  and  related 
activities  have  degraded  water  quality 
and  have,  therefore,  likely  contributed 
to  the  decline  of  Umpqua  River 
cutthroat  trout.  This  conclusion  is 
strengthened  by  reasonable  inferences 
from  an  array  of  other  scientific  studies, 
including  research  in  other  Oregon 
basins.  (For  an  extensive  review,  see 
Meehan  1991). 

Removal  of  forest  canopy  can  cause 
an  increase  in  both  the  maximum  and 
the  diurnal  fluctuation  of  water 
temperatures,  leading  to  disease 
outbreaks,  altered  timing  of  migration, 
and  accelerated  maturation.  The 
removal  of  streamside  vegetation  can 
deplete  the  bank  area  of  potential  new 
wDodv  debris  that  provides  cover  for 
cutthroat  trout.  In  addition,  loss  of 
riparian  areas  can  result  in  decreased 
invertebrate  production  and  detritus 
sourt;es.  both  of  which  are  key 
components  of  the  species'  food  chain. 
Siltation  is  another  result  of  some 
logging  practices,  is  known  to  hinder  fry 
emergence  from  the  gravel,  and  may 
limit  production  of  benthic 
invertebrates.  Dissolved  oxygen  content 
of  both  surface  and  intragravel  water 
can  decrease  as  a  result  of  logging 
operations.  Logging  can  also  cause 
changes  in  stream  flow  regimes. 
resulting  in  potentially  adverse  water 
velocity  and  depth  characteristics. 

Degradation  of  estuarine  habitats  has 
likely  also  contributed  to  the  decline  of 
this  species.  Estuarine  areas  are  highly 
productive  habitats  and  play  a  role  in 
the  life  cycle  of  cutthroat  trout  (Trotter 
1989).  Dredging,  filling,  and  diking  of 
estuarine  areas  for  agricultural, 
commercial,  or  municipal  uses  have 
resulted  in  the  loss  of  many  estuarine 
habitats. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 

Purposes 

Cutthroat  trout  are  not  harvested 
commerciallv.  and  scientific  and 
educational  programs  have  probably 
had  little  or  no  impact  on  Umpqua  River 
cutthroat  trout  populations.  However, 
the  cutthroat  trout  is  a  popular  gamefish 
throughout  the  Pacific  Northwest  and 
available  information  indicates  that 
recreational  fishing  has  likely 
contributed  to  the  general  decline  in 
Umpqua  River  cutthroat  trout 
populations.  Given  the  susceptibility  of 


cutthroat  trout  to  angling  and  the 
potential  impacts  of  recreational  fishing 
to  native  fish  stocks  (Behnke  1992; 
Pauley  et  al.  1989;  Trotter  1989),  it  is 
likely  that  a  long  standing  fishery  in  the 
lower  mainstem  Umpqua  River  aimed  at 
hatchery-reared  cutthroat  trout  also 
promoted  an  incidental  harvest  of  native 
Umpqua  River  cutthroat  trout.  In 
response  to  NMFS'  concern  regarding 
harvest  mortalities,  ODFW  has  closed 
the  Umpqua  River  to  cutthroat  trout 
fishing  effective  January  1.  1995  (ODFW 
1994).  However,  undociunented  illegal 
harvest  is  believed  to  occur  on  Umpqua 
River  cutthroat  trout.  While  the  severity 
of  this  source  of  mortality  is  unclear,  it 
may  pose  a  significant  threat  to 
depressed  populations  of  cutthroat  trout 
in  the  Umpqua  River.  Continued 
enforcement  of  existing  harvest 
regulations  and  increased  public 
outreach  and  awareness  should 
substantially  reduce  this  threat. 

C.  Disease  or  Predation 

Disease  is  not  believed  to  be  a  factor 
contributing  to  the  decline  of  cutthroat 
trout  populations  in  the  Umpqua  River. 
Several  non-native  fish  species 
introduced  to  the  Umpqua  River  are 
known  to  prey  on  or  compete  with 
salmonids;  however,  there  is  no  specific 
information  regarding  predation  impacts 
by  these  or  native  fishes  on  Umpqua 
River  cutthroat  trout. 

Abundance  of  pinnipeds,  especially 
harbor  seals  and  California  sea  lions,  is 
increasing  on  the  West  Coast.  However, 
the  extent  to  which  predation  is  a  factor 
causing  the  decline  of  Umpqua  River 
cutthroat  trout  is  unknown. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

The  significant  decline  in  numbers  of 
cutthroat  trout  passing  Winchester  Dam 
suggests  that  management  plans  and 
practices  followed  by  various  state  and 
Federal  agencies  have  not  provided 
adequate  protection  for  this  species. 
Although  the  State  of  Oregon  listed  the 
Umpqua  River  cutthroat  trout  as  a 
sensitive  species  in  1990,  the  decline  of 
this  species  has  not  been  reversed  since 
the  designation.  Furthermore,  the 
designation  has  not  resulted  in 
protections  from  adverse  effects  on  the 
sp>ecies  resulting  from  Federal  actions. 

A  Federal  interagency  cooperative 
program,  the  Record  of  Decision  for 
Amendments  to  Forest  Service  and 
Bureau  of  Land  Management  Planning 
Documents  Within  the  Range  of  the 
Spotted  Owl  (the  Northwest  Forest  Plan, 
April  1994)  has  recently  been 
implemented  to  provide  a  coordinated 
management  direction  for  the  lands 
administered  by  USPS  and  the  U.S. 


Bureau  of  Land  Management  (BLM). 
The  Northwest  Forest  Plan's  region- 
wide  management  direction  amends 
existing  management  plans,  including 
regional  guides,  forest  plans,  and 
resource  management  plans  for  lands 
within  the  range  of  the  northern  spotted 
owl  (including  the  Umpqua  River 
Basin).  As  part  of  the  Northwest  Forest 
Plan,  implementation  of  an  aquatic 
conservation  strategy  is  intended  to 
ultimately  reverse  the  trend  of  aquatic 
ecosystem  degradation  and  contribute 
toward  recovery  offish  habitat; 
however,  this  result  has  yet  to  be 
demonstrated.  NMFS  encourages  a 
continued  strong  commitment  among 
the  action  agencies  to  thoroughly 
implement  the  Aquatic  Conservation 
Strategy  in  order  to  improve  spawning 
and  rearing  habitat  conditions  for  listed 
Umpqua  River  cutthroat  trout. 
Furthermore,  NMFS  continues  to 
encourage  USPS  and  BLM  to  work 
toward  avoiding  identified  cumulative 
effects  of  timber  sales  sold  or  awarded 
prior  to  implementation  of  the 
Northwest  Forest  Plan. 

Recent  increased  timber  harvest  on 
Federal  land  heightens  NMFS'  concern 
regarding  the  health  of  aquatic  resources 
in  the  Umpqua  River  Basin.  The 
"emergency  salvage  timber  sale" 
provisions  of  a  1995  appropriations  act, 
P.L.  104-19,  have  resulted  in  harvest  of 
at  least  seven  timber  sales  in  the 
Umpqua  River  Basin.  Prior  to  this 
legislation,  these  sales  were  unawarded 
or  withdrawn  for  a  variety  of  reasons. 
While  efforts  were  made  to  reduce  the 
direct  adverse  impacts  of  these  timber 
sales.  NMFS  remains  concerned  about 
cimiulative  effects  and  their  impact  on 
baseline  environmental  quality  in  the 
Umpqua  River  Basin.  The  impacts  of 
such  sales  are  especially  great  in  the 
South  Umpqua  River  Basin  since 
existing  habitat  and  water  quality 
conditions  are  recognized  as  poor  in  this 
area. 

NMFS  recognizes  that  the  impacts  of 
this  legislation  have  been  reduced  in 
some  instances  by  the  land  management 
agencies'  ability  to  find  replacement 
timber  volume  for  sales  such  as  these. 
Furthermore,  NMFS  recognizes  the 
willingness  of  some  purchasers  to 
accept  such  replacement  harvest  in  lieu 
of  previously  designated  sales  and 
encourages  USPS,  BLM,  and  private 
industry  to  continue  these  efforts  to 
avoid  adverse  impacts  on  native 
salmonid  species.  An  Inter-agency 
Recissions  Act  Team  has  been  convened 
to  study  the  effects  of  timber  sales  in  the 
Bas^'n. 

Current  ODFW  hatchery  practices 
may  also  play  a  role  in  the  decline  of 
native  cutthroat  trout.  Extensive  releases 
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of  Alsea  River  hatchery-reared  cutthroat 
trout  have  occurred  near  the  Umpqua 
River  estuary  in  the  Smith  River  from 
1975  to  1994,  and  in  Scholfield  Creek 
from  1983  to  present.  Until  recently, 
approximately  12,000  hatchery-reared 
cutthroat  trout  per  year  have  been 
released  into  the  Smith  River.  Releases 
of  approximately  4.000  haichery-reared 
cutthroat  trout  per  year  continue  to 
occur  into  Scholfield  Creek.  According 
to  ODFW,  these  fish  are  released  as 
smolts  and  as  legal-sized,  catchable 
cutthroat  trout  prior  to  or  during  the 
fishing  season.  ODFW  has  suggested 
that  the  majority  of  these  fish  are  caught 
by  anglers,  but  no  data  are  available  to 
confirm  this  hypothesis.  There  is  also 
no  information  on  the  possible  impact 
of  these  fish  (or  the  fishery  for  them)  on 
native  cutthroat  trout  from  the  North 
and  South  Umpqua  Rivers.  However, 
considering  the  fife  history  of  cutthroat 
trout,  their  susceptibility  to  angling 
(Pauley  et  al.  1989),  and  their  extensive 
use  of  estuaries,  the  impact  of  these 
releases  could  be  substantial. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Drought  is  the  principal  natural 
condition  that  may  have  contributed  to 
reduced  Umpqua  River  cutthroat  trout 
production.  Drought  conditions  have 
prevailed  in  Oregon  for  the  7  years  prior 
to  1996,  leading  to  decreased 
streamflows  and  increased  water 
temperatures  during  the  summer 
months. 

Determination 

Based  on  its  assessment  of  available 
scientific  and  commercial  information, 
NMFS  is  issuing  a  final  determination 
that  the  Umpqua  River  cutthroat  trout 
[Oncorhynchus  clarki  clarki)  constitute 
a  "species"  under  the  ESA  and  should 
be  fisted  as  endangered.  The  listed  ESU 
for  Umpqua  River  cutthroat  trout  is 
defined  as  all  naturally  spawning 
population(s)  of  cutthroat  trout  in  the 
mainstem  Umpqua  River,  the  North 
Umpqua  River,  and  the  South  Umpqua 
River,  and  their  respective  tributaries, 
residing  below  long-term,  naturally 
impassable  barriers  (e.g.,  natural 
waterfalls  in  existence  for  hundreds  or 
thousands  of  years).  The  natural 
population  consists  of  all  fish  that  are 
progeny  of  naturally  spawning  fish.  The 
offspring  of  all  fish  taken  from  the 
natural  population  after  the  date  of 
listing  (for  example,  for  research  or 
enhancement  purposes)  are  also  part  of 
the  listed  ESU. 

Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 


threatened  under  the  ESA  include 
recognitirn,  recovery  actions,  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  state,  and  local  agencies, 
private  organizations,  and  individuals. 

Several  recovery  efforts  are  underway 
that  may  slow  or  reverse  the  decline  of 
Umpqua  River  cutthroat  trout.  These 
include  the  Northwest  Forest  Plan, 
Coastal  Salmon  Restoration  Initiative, 
and  Umpqua  River  Basin  Fisheries 
Restoration  Initiative  (all  described 
previously  in  this  document).  NMFS  is 
encouraged  by  these  significant  efforts, 
which  could  provide  all  stakeholders 
with  a  better  means  by  which  to  achieve 
the  purposes  of  the  ESA  by  protecting 
and  restoring  native  fish  populations 
and  the  ecosystems  upon  which  they 
depend.  NMFS  will  continue  to 
encourage  and  support  these  initiatives 
as  important  components  of  recovery 
planning  for  this  species  and  other 
salmonids  in  the  Umpqua  River  Basin. 

NMFS  will  reconsider  this 
determination  in  2  years  (or  as  new 
scientific  information  becomes 
available]  and  will  continue  to  assess 
the  degree  to  which  ongoing  Federal, 
state,  and  local  conservation  initiatives 
reduce  the  risks  faced  by  Umpqua  River 
cutthroat  trout.  If  these  or  future 
initiatives  clearly  ameliorate  risk  factors 
and  demonstrate  that  the  species  is 
recovering,  NMFS  will  reconsider  the 
listing  status  of  Umpqua  River  cutthroat 
trout.  Information  regarding  the  efficacy 
of  conservation  efforts  and  any  new 
scientific  data  regarding  Umpqua 
cutthroat  trout  should  be  submitted  to 
NMFS  (see  ADDRESSES). 

For  listed  species,  section  7(a)(2)  of 
the  ESA  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  conduct  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  could  affect  a  fisted  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  NMFS. 

Examples  of  Federal  actions  most 
likely  to  affect  Umpqua  River  cutthroat 
trout  include  authorized  land 
management  activities  of  the  USFS  and 
BLM,  as  well  as  authorized  purposes  of 
Umpqua  River  hydroelectric  and  storage 
projects.  Such  authorized  activities 
include  timber  sales  and  harvest, 
hydroelectric  power  generation,  and 
flood  control.  Federal  actions,  including 
the  U.S.  Army  Corps  of  Engineers  (COE) 
section  404  permitting  activities  under 
the  Clean  Water  Act,  COE  permitting 
activities  under  the  River  and  Harbors 


Act  and  Federal  Energy  Regulatory 
Commission  licenses  for  non-Federal 
development  and  operation  of 
hydropower,  may  also  require 
consultation. 

NMFS  is  aware  that  there  are  likely  to 
be  Federal  actions  ongoing  in  the  range 
of  the  Umpqua  River  cutthroat  trout  at 
the  time  that  this  listing  becomes 
effective.  Consequently,  NMFS  is 
currently  reviewing  with  the  Federal 
agencies  all  ongoing  actions  that  may 
affect  the  listed  species,  and  for  which 
consultation  has  been  requested,  and 
will  complete  formal  or  informal 
consultations  for  such  actions  as 
appropriate,  pursuant  to  ESA  section 
7(a)(2).  Furthermore,  NMFS,  in 
conjunction  with  USFS,  BLM  and 
USFWS,  plans  to  complete  a 
programmatic  consultation  on  the 
Federal  Land  and  Resource  Management 
Plans  within  the  range  of  the  Umpqua 
River  cutthroat  trout  prior  to  the 
listing's  effective  date. 

Section  9(a)  of  the  ESA  contains 
specific  prohibitions  that  apply  to  all 
endangered  fish  and  wildlife.  With 
respect  to  the  Umpqua  River  cutdiroat 
trout,  these  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
"take"  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  fisted  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildfife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  NMFS  and  state 
conservation  agencies. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  the  ESA's 
"taking"  prohibitions.  Section 
10(a)(1)(A)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves  a 
directed  take  of  listed  spedes.  A 
directed  take  refers  to  the  intentional 
take  of  fisted  species.  NMFS  has  issued 
section  10(a)(1)(A)  research/ 
enhancement  permits  for  other  fisted 
species  (e.g.,  Snake  River  chinook 
salmon)  for  a  number  of  activities, 
including  trapping  and  tagging, 
electroshocking  to  determine  population 
presence  and  abundance,  removal  of 
fish  from  irrigation  ditches,  and 
collection  of  adult  fish  for  artificial 
propagation  programs.  NMFS  is  aware 
of  several  trapping  efforts  currently 
underway  in  the  Umpqua  River  Basin 
where  juvenile  cuttthroat  trout  are  being 
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collected  for  population  inventory. 
Since  little  scientific  rwseartih  has  been 
conducted  on  tins  species,  these  and 
other  research  efforts  could  provide 
critical  information  regarding  cutthroat 
trout  life  histor>'  and  population 
abundance. 

Section  10la)(l)(B)  incidental  take 
permits  mav  be  issued  to  non-Federal 
entities  performing  activities  that  may 
incidentally  take  listed  species.  The 
types  of  at;tivities  potentiallv  requiring 
a  seciion  10lai(l)(B)  incidental  taJce 
permit  include  the  operation  and  release 
of  artificialiv  propagated  fish  by  state 
operated  and  funded  hatcheries,  state  or 
university  research  not  receiving 
Federal  authorization  or  funding,  and 
the  implementation  of  state  fishing 
regulations. 

NMFS  requires  several  months  to 
review  permit  applications  (Including  a 
30-day  public  comment  period)  and 
assess  the  issuance  of  section  10 
permits  In  the  fall  of  1996.  SMFS  will 
hold  a  workshop  to  explain  the 
application  process  for  section  10 
permits  Prospective  applicants  should 
submit  permit  applications  to  ^fMFS  at 
least  120  days  pnor  to  the  expected  start 
date  of  their  activities,  if  there  are 
research  activities  whose  interruption 
would  harm  efforts  to  conserve  the 
species,  NMFS  will  consider  issuing  a 
permit  under  the  emergency  procedure 
(50  CFR  222  24ie))  Regulations 
regarding  application,  issuance  and 
administration  of  permits  are  found  at 
50  CFR  parts  217-222. 

It  is  the  policy  of  NMFS  and  the 
USFWS,  published  in  the  Federal 
Register  on  July  1.  1994  (59  FR  34272), 
to  identify  to  the  maximum  extent 
practicable  at  the  time  a  species  is  listed 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
ESA.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range. 
NMFS  believes  that,  biased  on  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9: 

(1)  Possession  of  Umpqua  River 
cutthroat  trout  acquired  lawfully  by 
permit  issued  by  NMFS  pursuant  to 
section  10  of  the  ESA,  or  by  the  terms 
of  an  incidental  take  statement  pursuant 
to  section  7  of  the  ESA. 

(2)  FederaUv  approved  projects  that 
involve  activities  such  as  silviculture, 
grazing,  mining,  road  construction,  dam 
construction  and  operation,  discharge  of 
fill  material,  stream  channelization  or 
diversion  for  which  consultation  has 
been  completed,  and  when  such  activity 
is  conducted  in  accordance  with  any 
terms  and  conditions  given  by  NMFS  in 


an  incidental  take  statement 
accompanied  by  a  biological  opinion 

Activities  that  NMFS  believes  could 
potentially  harm  the  Umpqua  River 
cutthroat  trout  and  result  in  "take", 
include,  but  are  not  Umited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  sp)ecies.  Permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  species. 

(2)  Unauthorized  destruction/ 
alteration  of  the  species'  habitat  such  as 
removal  of  large  woody  debris  or 
riparian  shade  canopy,  dredging, 
discharge  of  fill  material,  draining, 
ditching,  diverting,  blocking,  or  altering 
stream  channels  or  suri'ace  or  ground 
water  flow. 

(3)  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (i.e.. 
sewage,  oil  and  gasoline)  into  waters  or 
riparian  areas  supporting  the  species. 

(4)  Violation  of  discharge  permits 

(5)  Pesticide  applications  in  violation 
of  label  restrictions. 

(6)  Interstate  and  foreign  commerce 
(commerce  across  State  lines  and 
international  boundaries)  and  import/ 
export  without  prior  obtainment  of  an 
endangered  species  permit. 

This  list  is  not  exhaustive.  It  is 
provided  to  give  the  reader  some 
examples  of  the  types  of  activities  that 
would  be  considered  by  the  NMFS  as 
constituting  a  "take"  of  Umpqua  River 
cutthroat  trout  under  the  ESA  and 
regulations.  Questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  section  9.  and 
general  inquiries  regarding  prohibitions 
and  permits,  should  be  directed  to 
NMFS  (see  ADDRESSES). 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  extent  prudent  and 
determinable,  critical  habitat  be 
designated  concurrently  with  the  listing 
of  a  species.  At  the  present  Ume,  NMFS 
is  placing  a  higher  priority  on  listings 
than  on  critical  habitat  designations  due 
to  staffing  and  workload  constraints 
resulting  from  the  lifting  of  the  recent 
listing  moratorium.  In  most  cases  the 
substantive  protections  of  critical 
habitat  designations  are  duplicative  of 
those  of  listings,  however,  in  cases  in 
which  critical  habitat  designation  is 
deemed  essential  to  the  conservation  of 
the  species,  such  a  designation  could 
warrant  a  higher  priority.  It  is  NMFS' 
intuition  to  develop  and  publish  a 
critical  habitat  designation  for  Umpqua 
River  cutthroat  trout  as  time  and 
workload  permit. 


Classification 

The  1982  amendments  to  the  ESA,  in 
section  4fb)(lKA),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir..  1981),  NMFS  has 
categoncaliy  excluded  all  ESA  listing 
actions  from  environmental  assessment 
requirements  of  NEPA  (48  FR  4413; 
February  6,  1984). 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  the  species.  Therefore,  the 
economic  analysis  requirements  of  the 
Regulatory  Flexibility  Act  are  not 
applicable  to  the  listing  process. 
Similarly,  this  final  rule  is  exempt  firom 
review  under  E.O.  12866. 

References 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  Garth  Griffin, 
NMFS  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  222 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
record  keeping  requirements. 
Transportation. 

Dated:  July  29,  1996. 

Charles  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  222  is  amended 
as  follows: 


PART  222- 
WILOLIFE 


-ENDANGERED  FISH  OR 


1.  The  authority  citation  of  part  222 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543  et  seq. 
§222.23    [Amended] 

2.  In  §  222.23,  paragraph  (a),  the 
second  sentence  is  amended  by  adding 
the  phrase  "Umpqua  River  cutthroat 
trout  [Oncorhynchus  clarki  clarki);" 
immediately  after  the  phrase  "Snake 
River  sockeye  salmon  [Oncorhynchus 
nerka).". 

[FR  Doc  96-20029  Filed  8-8-^;  8:45  am] 
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50  CFR  Part  679 

[Docket  No.  960129018-6018-01;  IJ>. 
080596B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  iNMFS],  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Commerce 

ACnON:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  third  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  the  deep- 
water  species  fishery  in  the  GOA  has 
been  caught. 

EFFECTIVE  DATES:  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  7. 1996,  until  2400 

hrs,  A.l.t  .Ortoberl.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  tlie  LrOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groxmdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  deep-water  species  fishery  was 
apportioned  400  mt  of  Pacific  halibut 
prohibited  species  catch  for  the  third 
season,  the  period  July  1, 1996,  through 
September  30, 1996  (61  FR  4304, 
February  5, 1996).  (See  §  679.21(d).) 

The  EHrector,  Alaska  Region.  NMFS, 
has  determined,  in  accordance  with 
§679.21(d)(7)(i),  that  vessels 
participating  in  the  trawl  deep-water 
species  fishery  in  the  GOA  have  caught 
the  third  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  that 
fishery.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  each  species  and 
species  group  that  comprise  the  deep- 
water  species  fishery  by  vessels  using 
trawl  gear  in  the  GOA.  The  species  and 
species  groups  that  comprise  the  deep- 
water  species  fishen,  are;  .Ml  rockfish  of 
the  genera  Sebastes  and  Sebastolobus, 
Greenland  turbot,  Dover  sole.  Rex  sole, 
arrowtooth  flounder,  and  sablefish. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
at  §  679.20(e). 


Classification 

This  action  is  taken  under  50  CFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  5. 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-20318  Filed  8-6-96;  11:57  ami 
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50  CFR  Part  679 

[Docket  No.  9604Ci  095-621 2-02;  |.D. 
032596A1 

RIN0648-AH6' 

Fishenes  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Improve  Individual 
Fishing  Quota  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule 
amending  the  regulations  implementing 
the  Individual  Fishing  Quota  (IFQ) 
Program  for  the  Pacific  halibut  and 
sablefish  fixed  gear  fisheries  in  and  off 
of  Alaska.  This  rule  also  eliminates  a 
prohibition  pertaining  to  IFQ  sablefish 
in  the  regulations  governing  the 
groundfish  fisheries  in  the  Gulf  of 
Alaska  (GOA).  After  the  first  year  of  the 
IFQ  Program's  operation,  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  NMFS  recognize  aspects 
of  the  Program  that  need  further 
refinement.  This  action  is  necessary  to 
make  those  refinements  and  is  intended 
to  improve  the  ability  of  NMFS  to 
manage  the  Pacific  halibut  and  sablefish 
fixed  gear  fisheries. 
EFFECTIVE  DATE:  September  9,  1996. 
ADDRESSES:  Copies  of  the  final  rule  and 
the  Regulatory  Impact  Review  for  this 
action  may  be  obtained  from:  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  Room  453,  709  W.  9th  Street, 
Juneau,  AK  99801,  or  P.O.  Box  21668, 
Juneau,  AK  99802,  Attention:  Lori  J. 
Gravel. 

FOR  FURTHER  INFORMATION  CON"^ACT: 

Tames  H'aie.  907-585-":. H 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  codified  at  50  CFR  679 
implement  the  EFQ  Program,  a  limited 
access  system  for  management  of  the 
Pacific  halibut  [Hippoglossus 
stenolepis)  and  sablefish  [Anoplopoma 


fimbria)  fixed  gear  fisheries  in  and  off  of 
Alaska,  imder  the  authority  of  the 
Northern  Pacific  Halibut  Act  with 
respect  to  halibut  and  the  Magnuson 
Finery  Conservation  and  Management 
Act  (Magnuson  Act)  with  respect  to 
sablefish.  Further  information  on  the 
rationale  for  and  implementation  of  the 
IFQ  Program  is  contained  in  the 
preamble  to  the  final  rule  published  in 
the  Federal  Register  on  November  9, 
1993  (58  FR  59375). 

This  action  amends  various  portions 
of  the  regulations  implementing  the  IFQ 
Program  and  ehminates  a  prohibition  in 
the  groundfish  regulations 'that  pertains 
to  IFQ  sablefish.  These  changes  are 
intended  to  improve  the  ability  of 
fishermen  to  conduct  fishing  operations 
under  the  IFQ  Program,  to  refine  NMFS' 
ability  to  administer  the  program 
effectively,  and  to  make  the  Program 
more  resp>onsive  to  conservation  and 
management  goals  for  Pacific  halibut 
and  sablefish  fisheries.  A  proposed  rule 
was  published  in  the  Federal  Register, 
which  invited  comments  through  May 
24, 1996  (61  FR  18116;  April  24.  1996). 
No  comments  were  received.  The 
following  list  is  a  brief  description  of 
the  regulatory  provisions  added  or 
amended  by  this  rule.  Further 
information  on  these  changes  is 
contained  in  the  preamble  to  that 
proposed  rule  (61  FR  31228;  Jime  19, 
1996). 

Elimination  of  the  72-hour  "Fair  Start" 
Provision 

Section  679.7(b)(2)  is  removed  to 
eliminate  the  prohibition  against 
deploying  fixed  gear  during  the  72-hour 
period  preceding  the  opening  of  fixed 
gear  sablefish  fishing  seasons.  NMFS 
has  determined  that  this  prohibition  is 
no  longer  necessary.  Under  the  IFQ 
Program,  which  lengthened  GOA  fixed 
gear  sablefish  seasons,  the  problems 
addressed  by  the  "fair  start"  provision 
have  been  resolved. 

Revision  of  the  Owner- Aboard 
Restriction 

Section  679.4(d)(6)(ii)  is  revised  to 
allow  fishermen  to  leave  their  vessels 
during  the  time  between  their  arrival  in 
port  and  the  beginning  of  landing 
operations.  IFQ  regulations  formerly 
required  EFQ  holders  to  be  aboard 
vessels  used  to  harvest  IFQ  fish  during 
all  fishing  operations  to  ensure  that  the 
catcher  vessel  fleet  remains  primarily  an 
owner-operator  fleet.  As  revised  the 
regulation  continues  to  require  that  IFQ 
holders  be  aboard  during  harvest  and 
landing  of  IFQ  fish,  except  as  allowed 
by  the  emergency  waiver  provision; 
however,  IFQ  fishermen  no  longer  have 
to  remain  aboard  in  the  interim  between 
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arriving  in  port  and  unloading  IFQ 

harvests. 

Delivery  of  IFQ  Halibut  Bycatch  by 
Salmon  Fishers 

Exceptions  to  two  landing 
requirements  at  §  679.5  are  provided  to 
encourage  salmon  fishermen  with 
halibut  IFQ  to  land  incidental  catches  of 
halibut.  Paragraph  (C)  is  added  to 
§679.5(l)(l)(i)  to  relieve  salmon  trollers 
of  the  IFQ  Program's  6-hour  prior  notice 
of  landing  requirement  for  delivery  of 
500  lb  (0  227  metric  tons  (mt))  or  less  of 
IFQ  halibut  bycatch  concurrently  with 
legal  salmon  landings.  Paragraph  (2)  is 
added  to  §679.5(l)(l)(ii)(B)  to  relieve 
salmon  fishermen  of  the  restriction  that 
IFQ  landings  be  made  between  the 
hours  of  0600  and  lauo  only,  when 
landing  500  lb  (0.227  mt)  or  less  of  IFQ 
halibut  bvcatch  concurrently  with  legal 
salmon  landings. 

Revision  of  Shipment  Report 
Requirement 

Thi.s  action  revises  §679.5(1)(2)  to 
modify  IFQ  Shipment  Report 
requirements.  After  the  first  year  of  the 
IFQ  Program's  operation,  NMFS  finds 
the  current  requirement  to  be 
unnece.ssarv  to  monitor  and  enforce  the 
IFQ  Program  effectively.  This  final  rule 
modifies  the  current  regulation  to 
require  that  the  Shipment  Report  be 
filled  out  prior  to  shipment  and 
submitted  to  NMFS  v^rithin  1  week  after 
the  date  on  which  the  shipment 
occurred.  This  action  also  requires  that 
the  Shipment  Report  or  a  bill  of  lading 
accompany  a  shipment  of  IFQ  species  to 
the  first  destination  beyond  the  landing 
point  only.  These  changes  relieve  a 
reporting  requirement  on  shipments  of 
IFQ  fish  bv  allowing  Shipment  Reports 
to  be  submitted  up  to  1  week  after  the 
shipment  occurred.  In  addition,  a 
registered  buyer  is  reheved  of  the 
requirement  to  produce  multiple  copies 
of  the  Shipment  Report. 

Revision  of  Transshipment 
Requirements 

Section  679.5(l)(2)(v)  is  revised  to 
clarify  requirements  governing 
transshipment  of  IFQ  species.  Former 
regulations  providing  for  transshipment 
might  have  been  misinterpreted  to  mean 
that  24— hour  prior  notice  of  a 
transshipment  is  sufficient  to 
"authorize  "  a  transshipment.  This 
regulatory  amendment  specifies  that 
authonzation  from  a  clearing  officer  to 
transship  IFQ  species  must  itself  be 
obtained  by  the  prospective 
transshipper  24  hours  before  the 
proposed  transshipment  could  occur. 
The  amendment  further  requires  that 
the  request  for  authorization  specify  the 


date  and  location  of  the  proposed 
transshipment. 

Tagged  Halibut  and  Sablefish 

Paragraph  (h)  is  added  to  §  679.40  to 
allow  tagged  halibut  and  sablefish  to  be 
landed  without  being  debited  to  a 
person's  IFQ  hahbut  or  IFQ  sablefish 
quota.  The  International  Pacific  Halibut 
Commission  (IPHC)  has  requested  that 
the  IFQ  regulations  be  amended  to 
encourage  the  landing  of  tagged  halibut 
in  support  of  the  IPHC's  biological 
research  on  halibut.  Accordingly,  NMFS 
adds  to  the  IFQ  regulations  a  provision 
that  tagged  halibut  not  be  counted 
against  an  IFQ  holder's  annual  Pacific 
halibut  quota.  This  provision  also 
applies  to  the  capture  of  tagged  sablefish 
to  promote  NMFS'  fisheries  research. 

Elimination  of  Certified  Mail 
Requirements 

Sections  679.40(c)(3)  and  679.41(d)(4) 
are  amended  to  eliminate  certified  mail 
requirements.  To  make  the  IFQ  Program 
more  cost-effective,  NMFS  eUminates 
certified  mail  requirements  but  retains 
discretion  to  use  certified  mailings 
when  appropriate. 

Revisions  to  the  Transfer  Process 

The  transfer  process  for  QS  and  IFQ 
is  revised  to  address  two  issues 
identified  by  NMFS  and  the  fishing 
industry  during  the  first  year  of  fishing 
under  the  IFQ  Program.  First,  the 
provision  for  leasing  QS  at 
§  679.41(b)(1)  is  revised  to  allow  leasing 
of  IFQ  under  the  same  conditions. 
NMFS  determined  that  allowing  the 
lease  of  IFQ  separate  from  QS  would 
restore  the  full  benefit  of  the  Coimcil's 
intent  th.at  all  persons  holding  QS 
assigned  to  vessel  categories  B,  C,  or  D 
be  allowed  to  lease  up  to  10  percent  of 
that  QS  for  a  period  of  3  years. 
Regulations  at  §  679.41(g)  and  (h)  also 
are  revised  to  reflect  this  change. 

Second,  new  paragraphs  (klfl)  and  (2) 
are  added  to  §  679.41  to  provide  for  the 
transfer  of  all  QS  and  IFQ  to  the 
surviving  spouse  of  a  deceased 
individual  holder  of  QS  or  IFQ  by  right 
of  survivorship,  unless  contrary  intent 
was  expressed  by  the  deceased  holder  of 
QS  or  IFQ  in  a  probated  v«ll.  This 
provision  allows  the  surviving  spouse, 
first,  to  transfer  any  current  year's  IFQ 
for  the  duration  of  the  allocation  year 
and,  second,  to  transfer  annual 
allocations  of  IFQ  resulting  from  the 
total  QS  transferred  by  right  of 
survivorship  for  3  calendar  years  from 
the  date  of  die  death  of  the  deceased 
holder  of  QS  or  IFQ.  The  new  provision 
allows  a  surviving  spouse  to  transfer  the 
total  IFQ  resulting  from  QS  for  a  period 
of  3  years  and  thereby  obtain  peouiiary 


benefit  from  the  QS  for  that  period,  An 
Application  for  Transfer  of  QS  or  IFQ  to 
the  surviving  spouse  will  be  approved 
by  the  Director.  Alaska  Region,  NMFS 
(Regional  Director)  when  sufficient 
evidence,  such  as  a  death  certificate,  has 
been  provided  to  verify  the  death  of  the 
holder  of  QS  or  IFQ.  If  the  deceased 
provided  for  distribution  of  the  QS  or 
IFQ  in  a  will  that  is  probated,  then  the 
QS  or  IFQ  vdll  be  transferred  under  the 
provisions  for  transfer  as  a  result  of 
court  order  or  operation  of  law  set  out 
in  §679.41(0  and  other  transfer 
provisions  of  §  679.41. 

In  the  interim  between  publication  of 
the  proposed  and  final  rules  for  this 
action,  the  regulations  governing 
fisheries  in  the  Exclusive  Economic 
Zone  off  Alaska  have  been  consolidated 
into  one  new  CFR  part  (50  CFR  part  679) 
as  part  of  the  President's  Regulatory 
Reform  Initiative  (see  61  FR  31228,  June 
19,  1996).  This  final  rule  renumbers  and 
otherwise  adjusts  the  changes  contained 
herein  to  be  consistent  with  the  new 
disposition  of  regulations  in  50  CFR  part 
679.  There  have  been  no  substantive 
changes  from  the  proposed  rule. 

Classification 

The  Regional  Director  determined  that 
the  amendments  are  necessary  for  the 
conservation  and  management  of  the 
IFQ  fisheries  and  that  the  amendments 
are  consistent  with  the  Magnuson  Act, 
the  Northern  Pacific  Halibut  Act,  and 
other  applicable  laws. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

This  action  will  not  require  the 
collection  of  information  not  already 
approved  by  the  Office  of  Management 
and  Budget'(OMB).  The  collection  of 
information  originally  authorized  for  the 
IFQ  Program  included  in  the  request  for 
transshipment  authorization 
information  regarding  the  primary  port 
location  of  the  proposed  transshipment. 
The  requirement  that  transshipments 
take  place  in  primary  ports  only  was 
subsequently  removed  from  regulations 
implementing  the  IFQ  Program;  the 
information  required  remains  accounted 
for  and  approved  by  OMB  (OMB  control 
number  0648-0272)  regarding  IFQs  for 
Pacific  halibut  and  .sablefish.  This 
action  simply  reinstates  the  requirement 
that  requests  for  transshipment 
authorization  include  notice  of  the 
location  of  the  proposed  transshipment, 
although  that  location  no  longer  need  be 
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a  primary  port.  The  estimated  response 
lime  for  the  transshipmeni  notice  is  6 
minutes.  This  action  also  restates 
existmg  requirements  for  pnor  notices 
of  landing,  shipment  reports,  and 
applications  for  transfer  of  IFQs.  all  of 
which  also  are  approved  under  OMB 
control  number  0648-0272.  The 
respective  estimated  response  times  for 
these  requirements  are  12  minutes,  12 
minutes,  and  2  hours.  No  additional 
burden  is  required  of  the  public  for 
information  not  already  projected  for 
IFQ  recordkeeping  and  reporting 
requirements. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  were  published  in  the 
Federal  Register  on  April  24. 1996  (61 
FR  18116).  As  a  resuh,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  5, 1996. 
C  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows:  - 

Authority:  16  U.S.C  773  et  seq,  1801  e/ 
seq. 

2.  In  §  679.4,  paragraph  (d)(6)(ii)  is 
revised  to  read  as  follows: 


§  679  4     Permits. 
***** 

(d)  •  •  * 

(6)  *  '  * 

(ii)  IFQ  card.  Except  as  specified  in 
§  679.42(d),  an  individual  that  is  issued 
an  IFQ  card  must  remain  aboard  the 
vessel  used  to  harvest  IFQ  halibut  or 
IFQ  sable  fish  with  that  card  during  all 
fishing  operations  until  arrival  at  the 
point  of  landing  and  during  ail  IFQ 
landings.  The  IFQ  cardholder  musi 
present  a  copy  of  the  IFQ  permit  and  the 
original  IFQ  card  for  inspection  on 
request  of  any  authorized  officer, 


clearing  officer,  or  registered  buyer 
purchasing  IFQ  species.  Nothing  in  this 
paragraph  would  prevent  an  individual 
who  IS  issued  an  ffQcard  from  being 
absent  from  the  vessel  used  to  harvest 
IFQ  halibut  or  IFQ  sablefish  between  the 
time  the  vessel  arrives  at  the  point  of 
landing  until  the  commencement  of 
landing. 
*        «        •        »        « 

3.  In  §  679.5,  the  introductory  text  of 
paragraph  (l)(l)(i)  and  paragraphs 
(l)(l)(ii)(B),  (l)(2){i).  (l)(2)(iii),  ana 
(l)(2)(v)  are  revised;  paragraph 
(l)(l)(i)(C)  is  added  to  read  as  follows: 

§679.5    Recordkeeping  and '^porting 
«         •  »  •  * 

(1)  *  *  * 

(1)  IFQ  landings  report — (i)  Prior 
notice  of  IFQ  landing.  Except  as 
provided  in  paragraph  (l)(l)(i)(C)  of  this 
section,  the  operator  of  any  vessel 
making  an  IFQ  landing  must  notify  the 
Alaska  Region,  NMFS,  no  fewer  than  6 
hours  before  landing  IFQ  halibut  or  IFQ 
sablefish,  unless  permission  to 
commence  an  IFQ  landing  within  6 
hours  of  notification  is  granted  by  a 
clearing  officer. 
***** 

(C)  The  operator  of  a  category  B,  C,  or 
D  vessel,  as  defined  at  §  679.40(a)(5), 
making  an  IFQ  landing  of  IFQ  halibut  of 
500  lb  (0.227  mt)  or  less  of  weight 
determined  pursuant  to  §679.42(c)(ii) 
and  concurrent  with  a  legal  landing  of 
salmon  is  exempt  from  the  prior  notice 
of  landing  required  by  this  section. 

(ii)  •  *  * 

(B)  An  IFQ  landing  may  commence 
only  between  0600  hours,  A.l.t.,  and 
1800  hours,  A.l.t.,  imless: 

(1)  Permission  to  land  at  a  different 
time  is  granted  in  advance  by  a  clearing 
officer;  or 

(2)  IFQ  halibut  of  500  lb  (0.227  mt)  or 
less  of  weight  determined  pursuant 

to  §  679.42(c)(ii)  is  landed  concurrently 
with  a  legal  landing  of  sahnon  by  a 
category  B,  C,  or  D  vessel,  as  defined 
at  §  679.40(a)(5). 

(2)  IFQ  shipment  report — (i) 
Applicability.  Each  registered  buyer, 
other  than  those  conducting  dockside 
sales,  must  report  on  a  shipment  report 
any  shipments  or  transfers  of  IFQ 
halibut  and  IFQ  sablefish  to  the  first 
destination  beyond  the  location  of  the 
IFQ  landing. 
*.       *        *        *        * 

(iii)  Registered  Buyer.  A  registered 
buyer  must: 

(A)  Complete  a  Shipment  Report  for 
each  shipment  or  transfer  from  that 
registered  buyer  prior  to  shipment  and 
assure  that  the  Shipment  Report  is 


submitted  to,  and  received  by,  the 
Alaska  Region,  NMFS,  within  7  days  of 
the  date  shipment  or  transfer 
commenced; 

(B)  Assure  that  a  copy  of  the 
Shipment  Report  or  a  bill  of  lading  that 
contains  the  same  information 
accompanies  the  shipment  to  its  first 
destination  beyond  the  location  of  the 
IFQ  landing;  and 

(C)  Submit  a  revised  Shipment  Report 
if  any  information  on  the  original 
Shipment  Report  changes  prior  to  the 
first  destination  of  the  shipment.  A 
revised  Shipment  Report  must  be 
clearly  labeled  "Revised  Shipment 
Report,"  and  must  be  received  by  the 
Alaska  Region,  NMFS,  within  7  <lays  of 
the  change. 

(v)  Transshipment.  No  person  may 
transship  processed  EFQ  halibut  or  ffQ 
sablefish  between  vessels  without 
authorization  by  a  clearing  officer. 
Authorization  from  a  clearing  officer 
must  be  obtained  for  each  instance  of 
transshipment  at  least  24  hours  before 
the  transshipment  is  intended  to 
commence.  Requests  for  authorization 
must  specify  the  date  and  location  of  the 
transshipment. 


§679.7    iAmendad] 

4.  In  §  679.7,  paragraph  (b)(2)  is 
removed  and  reserved. 

5.  In  §  679.40,  paragraph  (o)(3)  is 
revised,  and  paragraph  (g)  is  added  to 
read  as  follows: 

§679  40     Sabiefis*- and  halibut  OS. 

*  *  a  •  * 

(c)  •  *  • 

(3)  IFQ  permit.  The  Regional  Director 
shall  issue  to  each  QS  holder,  pursuant 
to  §  679.4,  an  IFQ  permit  accompanied 
by  a  statement  specifying  the  maximimi 
amount  of  halibut  and  sablefish  that 
may  be  harvested  with  fixed  gear  in  a 
specified  IFQ  regulatory  area  and  vessel 
category  as  of  January  31  of  that  year. 
Such  IFQ  permits  will  be  mailed  to  each 
QS  holder  at  the  address  on  record  for 
that  person  after  the  beginning  of  each 
fishing  year  but  prior  to  the  start  of  the 
annual  IFQ  fishing  season. 
***** 

(g)  Tagged  halibut  and  sablefish.  (1) 
Nothing  contained  in  this  part  shall 
prohibit  any  person  at  any  time  &t>m 
retaining  and  landing  a  Pacific  halibut 
or  sablefish  that  bears  at  the  time  of 
capture  a  research  tag  from  any  state, 
Federal,  or  international  t^ncy, 
provided  that  the  haUbut  or  sablefish  is: 

(i)  A  Pacific  halibut  landed  pursuant 
to  50  CFR  300.18;  or 
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lii)  A  sabiefish  landed  m  accordance 
with  the  Tagged  Groundfish  Research 
Program 

(2)  Tagged  halibut  orsablefisii  landed 
pursuant  to  paragraphs  {l)(i)  or  (l)(ii)  of 
this  section  shall  not  be  calculated  as 
part  of  an  individuals  IFQ  harvest  or  be 
debited  against  an  individual's  halibut 
or  sabiefish  IFQ 

6  In  §679.41.  paragraphs  (b)(1), 
(d)(4).  (d)(5j  introductory  text.  (gj(l), 
(g)(2j.  and  (h)  are  revised,  and  paragraph 
(k)  is  added  to  read  as  follows: 

§  679.41     Transter  of  QS  and  IFQ. 

«  •  «  *  > 

tbj  TransftT  procedure — (1) 
Application  for  transfer.  An  Application 
for  Transfer  of  QS/IFQ  (Application  for 
Transfer)  must  be  3"rirnvoH  Kv  {)jg 
Regional  Director  before  a  person  may 
use  IFQ  to  harvest  IFQ  halibut  or  IFQ 
sabiefish.  whether  the  IFQ  was  the 
result  of  a  direct  transfer  or  the  result  of 
a  QS  transfer  An  .Application  for 
Transfer  will  not  be  approved  until  the 
Regional  Director  has  reviewed  and 
approved  the  transfer  agreement  signed 
by  the  parties  to  the  transaction.  The 
Regional  Director  shall  provide  an 
Application  for  Transfer  form  to  any 
person  on  request.  Persons  who  submit 
an  Application  for  Transfer  to  the 
Regional  Director  for  approval  will 
receive  notification  of  the  Regional 
Directors  decision  to  approve  or 
disapprove  the  Apphcation  for  Transfer, 
and,  if  applicable,  the  reason(s)  for 
disapproval,  by  mail  posted  on  the  date 
of  that  decision,  unless  another 


communication  mode  is  requested  on 
the  Application  for  Transfer 

•  •        •        •        • 

(d)  •  *  * 

(4)  Notification  of  approval. 
Applicants  will  be  notified  by  maii  of 
the  Regional  Director's  approval  of  an 
application  for  eligibility. 

(5)  Notification  of  disapproval.  The 
Regional  Director  will  notify  the 
apphcant  if  an  AppUcation  for 
Eligibility  is  disapproved.  This 
notification  of  disapproval  will  include; 

•  *        •        *        • 

(g)  Transfer  restrictions.  (1)  E.xcept  as 
provided  in  paragraph  (f)  or  paragraph 
(g)(2)  of  this  section,  only  persons  who 
are  IFQ  crew  members  or  who  were 
initially  issued  QS  assigned  tn  vessel 
categories  B,  C,  or  D.  and  meet  the  other 
requirements  in  this  section,  may 
receive  by  transfer  QS  assigned  to  vessel 
categories  B,  C,  or  D,  or  the  IFQ 
resulting  from  it. 

(2)  Except  as  provided  in  paragraph 
(g)(3)  of  this  section,  only  persons  who 
are  IFQ  crew  members,  and  meet  the 
other  requirements  in  this  section,  may 
receive  by  transfer  QS  assigned  to  vessel 
categories  B,  C,  or  D,  or  the  IFQ 
resulting  from  it,  in  IFQ  regulatory  area 
2C  for  halibut  or  in  the  IFQ  regulatory 
area  east  of  140"  W.  long,  for  sabiefish. 

•  •        •        •        * 

(h)  Transfer  of  IFQ.  (1)  Pursuant  to 
paragraph  (a)  of  this  section,  an 
Application  for  Transfer  must  be 
approved  by  the  Regional  Director 
before  a  person  may  use  any  IFQ  that 


results  from  a  direct  transfer  to  harvest 
halibut  or  sabiefish.  After  approving  the 
Application  for  Transfer,  the  Regional 
Director  will  change  any  IFQ  accounts 
affected  by  the  approved  transfer  and 
issue  ail  necessary  IFQ  permits. 

(2)  {Applicable  until  January  2,  1998), 
A  person  may  transfer  no  more  than  10 
percent  of  the  total  IFQ  resulting  from 
QS  held  by  that  person  and  assigned  to 
vessel  categories  B,  C.  or  D  for  any  IFQ 
species  in  any  IFQ  regulatory  area  to 
one  or  more  persons  for  anv  fishing 
year. 
•        •        •        »        * 

(k)  Tmrisfer  to  the  surviving  spouse, 
(IJ  On  the  deatn  of  an  individual  who 
holds  QS  or  IFQ.  the  surviving  spouse 
receives  all  QS  and  IFQ  held  bv  the 
decedent  by  right  of  survivorship, 
unless  a  contrary  intent  was  expressed 
by  the  decedent  in  a  will  that  is 
probated.  The  Regional  Director  will 
approve  an  .Application  for  Transfer  to 
the  surviving  spouse  when  sufficient 
evidence  has  been  provided  to  verify  the 
death  of  the  individual 

[2)  The  Regional  Director  will 
approve,  for  3  calendar  vears  following 
the  date  of  death  of  an  individual,  an 
Application  for  Transfer  of  IFQ  from  the 
surviving  spouse  to  a  person  eligible  to 
receive  IFQ  under  the  provisions  of  this 
section,  notwithstanding  the  limitations 
on  transfers  of  IFQ  in  paragraph  (g)(2)  of 
this  section. 
[PR  Doc.  96-20319  Filed  8-6-96;  11:57  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWk;  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interesteo 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  tfie  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations: 
Walnut  Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
walnuts.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  to  combine 
the  current  Walnut  Crop  Insurance 
Regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  October 
8,  1996,  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  October  7,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture.  9435  Holmes  Road,  Kansas 
City.  .MO  64131   Wntten  comments  will 
be  available  for  public  inspection  and 
copv-ing  in  room  0324,  South  Building, 
USDA.  14th  and  Independence  Avenue, 
SW,.  Washington,  DC,  8;15  a. m -4:45 
p.m.,  EDT  Monday  through  Friday  For 
addresses  see  the  Paperwork  Reduction 
Act  paragraph  under  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATKX  CONTACT: 
.Arden  Routh,  Program  Analyst, 
Research  and  Development  Division, 


Product  Development  Branch,  FQC,  at 

the  Kansas  City,  MO  address  listed 
above  Telephone  (816 ^ 926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1 

This  action  Mas  tjeen  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  estabUshed  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
April  30,  2001. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Paperwork  Reduction  Act  of  1095 

The  information  collection 
requirements  contained  in  the  Walnut 
Crop  Insurance  Provisions  have  been 
submitted  to  OMB  for  approval  under 
section  3507(j)  of  the  Paperwork 
Reduction  Act  of  1995.  This  proposed 
rule  will  amend  the  information 
collection  requirements  under  OMB 
control  number  0563-0003  through 
September  30, 1998.  The  Federal  Crop 
Insurance  Corporation  wdll  be  amending 
the  information  collection  to  adjust  the 
estimated  reporting  hours  and  revising 
the  usage  of  FCI-12-P,  Pre- Acceptance 
Perennial  Crop  Inspection  Report  as  it 
apphes  to  the  Walnut  Crop  Insurance 
Provisions. 

Section  7  of  the  1997  Walnut  Crop 
Provisions  adds  interplanting  as  an 
insurable  farming  practice  as  long  as  it 
is  interplanted  with  another  perennial 
crop.  This  practice  was  not  insurable 
under  the  previous  Walnut  Crop 
Insurance  Regulations.  Consequently, 
interplanting  information  will  need  to 
be  collected  using  the  FCI-12-P  Pre- 
Acceptance  Perennial  Crop  Inspection 
Report  form  for  approximately  3  percent 
(3%)  of  the  walnuts  insureds  who 
interplant  their  walnut  crop.  Standard 
interplanting  language  has  been  added 
to  most  perennial  crops  Interplanting  is 
an  insurable  practice  as  long  as  it  does 
not  adversely  affect  the  insured  crop. 
This  is  a  benefit  to  agnculture  because 
insurance  is  now  available  for  more 


perennial  crop  producers  and,  as  a 
result,  less  acreage  will  need  to  be 
placed  into  the  noninsured  crop  disaster 
assistance  program  (NAP). 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requiramoits  including. 
Common  Crop  Insurance  Regulations: 
Walnut  Crop  Insurance  Provisions."  The 
information  to  be  collected  includes  a 
crop  insurance  acreage  report,  insurance 
application,  and  a  continuous  contract. 
Information  collected  from  the  acreage 
report  and  application  is  electronically 
submitted  to  FCIC  by  the  reinsured 
companies.  Potential  respondents  to  this 
information  collection  are  producers  of 
walnuts  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  25 
minutes  per  response  for  each  of  the  3.6 
responses  from  approximately  1,755,015 
respondents.  The  total  annual  burden 
on  the  public  for  this  information 
collection  is  2,669,970. 

FCIC  is  requesting  comments  for  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C,  20503  and  to  Bonnie 
Hart,  Advisory  and  Corporate 
Operations  Staff,  Regulatory  Review 
Group,  Farm  Service  Agency,  P.O.  Box 
2415,  Ag  Box  0572,  U.S.  Department  of 
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Agriculture.  Washington.  D.C.  20013- 
2415.  Copies  of  the  information 
collection  may  be  obtained  from  Bonnie 
Hart  at  the  above  address,  telephone 
(202)  690-2857. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMR.A).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tnbal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with    Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMR.A  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  11  of  the  UMRA)  for 
State,  local,  and  tnbal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  ITvlRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  poUtical 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
certify  to  the  number  of  acres  and 
production  on  an  annual  basis  or 
receive  a  transitional  yield.  The 
producer  must  maintain  the  records  to 
support  the  certified  information  for  at 
least  3  years.  This  regulation  does  not 


alter  those  requirements  Therefore,  the 
amount  of  work  required  of  the 
insurance  companies  and  FSA  offices 
delivering  and  servicing  these  policies 
will  not  increase  significantlv  from  the 
amoimt  of  work  currently  required.  This 
nile  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (  5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  PR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  retroactive  effect  prior 
to  the  effective  date.  The  provisions  of 
this  rule  will  preempt  State  and  local 
laws  to  the  extent  such  State  and  local 
laws  are  inconsistent  herewith.  The 
administrative  appeal  provisions  in  7 
CFR  parts  11  and  780  must  be  exhausted 
before  action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  himian  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCnC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section  7  CFR  457.122, 
Walnut  Crop  Insurance  Provisions.  The 
provisions  will  be  effective  for  the  1997 
and  succeeding  crop  years.  The 
proposed  provisions  will  supersede  and 
replace  those  found  at  7  CFR  part  446 


(Walnut  Crop  Insurance  Regulations). 
By  separate  rule,  FCIC  will  revise  7  CFR 
part  446  to  restrict  its  effect  through  the 
1996  crop  year  and  later  remove  that 
part. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Walnut 
Crop  Insurance  Regulations 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition.  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  walnuts  as 
follows: 

1.  Section  1 — Add  definitions  for  the 
terms  "days,"  "good  farming  practices," 
"interplanted,"  "irrigated  practice," 
"net  delivered  weight,"  "non- 
contiguous land,"  "pound," 
"production  guarantee  (per  acre),"  and 

written  agreement"  fur  the  purpose  of 
clarification. 

2.  Section  2 — Describe  the  guidelines 
under  which  basic  units  may  be  divided 
into  optional  units.  The  definition  of 
"unit"  under  section  1  (tt)  of  the  Basic 
Provisions  (§457.8),  provides  for  the 
division  of  units  in  accordance  with 
applicable  crop  provisions.  The  current 
Walnut  Crop  Insurance  Regulations 
does  not  provide  guidelines  for 
determining  optional  units.  Section  2  of 
these  crop  provisions  provides 
guidelines  for  optional  unit  division  of 
walnut  basic  units  that  are  consistent 
with  many  other  perennial  crop 
provisions.  Consistent  with  the 
definition  of  "unit"  in  the  Basic 
Provisions  (§457.8),  section  11  of  the 
Walnut  Crop  Provisions  wrill  provide 
that,  in  settling  a  claim,  loss  will  be 
determined  on  a  unit  basis  and  all 
optional  units  for  which  acceptable 
production  records  were  not  provided 
will  be  combined. 

3.  Section  2(b) — Add  provision  that 
clarifies  optional  units  must  be  on  non- 
contiguous land.  This  does  not  change 
the  walnut  unit  structure  currently  in 
effect. 

4.  Section  3(a) — Specify  that  the 
insured  may  choose  only  one  price 
election  for  all  the  walnuts  in  the 
county  insured  under  the  policy,  unless 
the  Special  Provisions  provide  different 
price  elections  by  variety  or  varietal 
group,  in  which  case  the  insured  may 
choose  one  price  election  for  each 
walnut  variety  or  varietal  group 
designated  in  the  Special  Provisions. 
The  price  election  the  insured  chooses 
for  each  walnut  variety  or  varietal  group 
must  have  the  same  percentage 
relationship  to  the  maximum  price 
offered.  This  helps  protect  against 
program  abuse  and  simplifies 
administration  of  the  program. 

5.  Section  3(b) — Specify  that  the 
insured  must  report  any  damage, 
removal  of  trees,  and  anv  change  in 
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practice  that  may  reduce  yields.  For  the 
first  year  of  acreage  interpianted  u^th 
another  crop  or  anvTime  the'  planting 
pattern  of  such  acreage  is  changed,  the 
insured  must  also  report  the  age  of  any 
interpianted  crop,  the  planting  pattern, 
and  anv  other  information  needed  to 
establish  the  approved  yield.  The 
acreage  or  the  yield  used  to  establish  the 
production  guarantee,  or  both,  may  be 
adjusted  by  us  when  the  insurance 
provider  becomes  aware  of  the  situation 
if  the  instired  has  not  previously 
reported  it.  Interplanting  is  not  provided 
under  the  current  Walnut  Crop 
Insurance  Regulations.  The  change  in 
policy  language  is  based  on  FCIC's 
desire  to  insure  the  maximum  amount 
of  acreage. 

6.  Section  7 — Allow  insurance  for 
walnuts  interpianted  with  another 
perennial  crop  in  order  to  make 
insurance  available  on  more  acreage  and 
reduce  reliance  on  the  noninsured  crop 
disaster  assistance  program  (NAP)  for 
protection  for  crop  losses. 

7.  Section  8(a)-— Clarify  that  if  an 
appUcation  is  accepted  by  us  after 
February  1 ,  insurance  will  attach  .on  the 
10th  day  after  the  application  is 
received  in  the  insurance  provider's 
local  office.  However,  full  premium  will 
be  due  for  the  partial  year. 

8.  Section  8(b) — Add  provisions  to 
clarify  the  procediu-es  for  insuring 
acreage  when  an  insurable  share  is 
acquired  or  relinquished  on  or  before 
the  acreage  reporting  date. 

9.  Section  9tb)(l)— Clarify  that  disease 
and  insect  infestation  are  excluded 
causes  of  loss  unless  adverse  weather 
prevents  the  proper  application  of 
control  measures,  causes  control 
measures  to  be  ineffective  when 
properly  applied,  or  causes  disease  or 
insect  infestation  for  which  no  effective 
control  mechanism  is  available. 

10.  Section  10 — Add  provisions  that 
require  an  insiu^d  to  notify  the  insurer 
of  damage  prior  to  harvest  so  that  an 
inspection  can  be  made  in  order  to 
permit  a  timely  appraisal.  The 
provisions  also  prohibit  the  insured 
from  selling  or  otherwise  disposing  of 
any  damaged  production  until  consent 
to  do  so  is  provided  by  the  insurer, 

11   Section  11(d) — Add  provisions  for 
providmg  quality  adjustment  for  mold 
damaged  walnuts  based  on  net 
delivered  weight.  This  incorporated 
recommendations  from  producers, 
walnut  industry,  insurance  industry, 
and  FSA  field  offices  Mold  damage  is 
the  primar)'  cause  of  loss  in  quality  and 
significantly  reduces  the  value  of  the 
walnuts. 

12.  Section  12— Add  provisions  for 
providing  insurance  coverage  by  vkTitten 
agreement.  FCIC  has  a  long-standing 


policy  of  permitting  modification  of 
certain  provisions  of  insurance  contracts 
by  \Mntten  agreement.  Written 
agreements  are  not  available  under  the 
ourent  Walnut  Crop  Insurance 
Regulations.  The  new  section  will  cover 
application  for  and  diu^tion  of  written 
agreements. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Walnuts. 

Proposed  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.],  the 
Federal  Crop  Insurance  Corporation 
hereby  projjoses  to  amend  the  Common 
Crop  Insvirance  Regulations  (7  CFR  part 
457),  effective  for  the  1997  and 
succeeding  crop  years,  as  follows: 

PART  457— [AMENDE D] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.122  to  read  as 
follows 

§457.122     Wamut  crop  insurance 
provisions. 

The  Walnut  Crop  Insurance 
Provisions  for  the  1997  and  succeeding 
crop  years  are  as  follows: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insiu^nce  Corporation 

Walnut  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457,8),  these  crop  provisions, 
and  the  Special  Pro\'isions,  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions,  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1,  Definitions 

Days — Calendar  days. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  generally  recognized  by  the 
Cooperative  Extension  Service  as  compatible 
with  agronomic  and  weather  conditions  in 
the  county. 

Harvest — Removal  of  the  walnuts  from  the 
oicbanl. 

Interphntea — .\creage  on  which  two  or 
morf  crops  are  planted  in  any  form  of 
altemaUng  or  mixed  pattern. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 


Net  delivered  weight — Delivered  weight  of 
dry,  hulled,  in-shell  walnuts,  excluding 
foreign  material. 

Non-contiguous  land — Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way,  waterway, 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Pound — A  unit  of  weight  equal  to  16 
ounces  avoirdupois. 

Production  guarantee  (per  acre) — The 
number  of  pounds  (whole  in-shell  walnuts), 
determined  by  multiplying  the  approved 
yield  per  acre  by  the  coverage  level 
percentage  you  elect. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
may  be  divided  into  optional  units  if,  for 
each  optional  unit,  you  meet  all  the 
conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined,  that 
portion  of  the  premium  paid  for  the  purpose 
of  electing  optional  units  will  be  refunded  to 
you  pro  rata  for  the  units  combined, 

(d)  All  optional  units  must  be  identified  on 
the  acreage  report  for  each  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  You  must  have  records  of  marketed  or 
stored  production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(3)  Each  optional  unit  must  be  located  on 
non-contiguous  land. 

3,  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457.8): 

(a)  You  may  choose  only  one  price  election 
for  all  the  walnuts  in  the  county  insured 
under  this  pxaUcy  unless  the  Special 
Provisions  provide  different  price  elections 
by  variety  or  varietal  group,  in  which  case 
you  may  choose  one  price  election  for  each 
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walnut  variety  or  varietal  group  designated  in 
the  Special  Provisions.  The  price  elections 
you  choose  for  each  variety  or  varietal  group 
must  have  the  same  percentage  relationship 
to  the  maximum  price  offered  bv  us  for  each 
variety  or  varietal  group  For  example,  if  you 
choose  too  percent  (100%)  of  the  maximum 
price  election  for  a  specific  variety  or  varietal 
group,  you  must  also  choose  100  percent 
(100%)  of  the  maximum  price  election  for  all 
other  varieties  or  varietal  groups. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  :n  section  3 
(Insurance  Guarantees.  Oaverage  Levels,  and 
Prices  for  Determinmg  Indemnities)  of  the 
Basic  Provisions  i§  457.8).  by  variety  or 
varietal  j^roup  if  applicable: 

(1)  ,\nv  damage,  removal  of  trees,  or 
change  m  practices  that  may  reduce  the 
expected  yield  below  the  yield  upon  which 
the  insurance  guarantee  is  based,  and  the 
number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insvirance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  .^ny  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
interplanted  p>erennial  crop,  removal  of  trees, 
damage,  or  change  in  practices  on  the  yield 
potential  of  the  insured  crop.  If  you  fiail  to 
notify  us  of  any  circumstances  that  may 
reduce  yields  from  previous  levels,  we  will 
reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstances, 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  {§  457.8), 
the  contract  change  date  is  October  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 
In  accordance  with  section  2  (Life  of 

Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  January  31. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  commercially 
grown  English  Walnuts  (excluding  black 
walnuts)  in  the  county  for  which  a  premium 
rate  is  provided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  on  tree  varieties  that: 

(1)  Were  commercially  available  when  the 
trees  were  set  out; 

(2)  Are  adapted  to  the  area;  and 

(3)  Are  grown  on  a  root  stock  that  is 
adapted  to  the  area; 

(c)  That  are  grown  on  trees  in  an  orchard 
that,  if  inspected,  are  considered  acceptable 
by  us; 

(d)  That  are  grown  on  trees  that  have 
reached  at  least  the  ninth  growing  season 


after  being  set  out,  unless  we  agree  in  writing 
to  insure  such  trees;  and 

(e)  That  are  in  a  unit  that  consists  of  at 
least  five  (5.0)  acres,  unless  we  agree  in 
writing  to  insure  a  smaljer  unit 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8)  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  walnuts 
interplanted  with  another  perennial  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  it  does  not  meet  insurability 
requirements. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§  457.8): 

(1)  Coverage  begins  on  Febriiary  1  of  each 
crop  year,  except  that  for  the  first  crop  year, 
if  the  application  is  accepted  by  us  after 
January  31,  insurance  will  attach  on  the  10th 
day  after  the  application  is  received  in  your 
insurance  provider's  local  office. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
November  15. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insiu-ance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins,  but 
on  or  before  the  acreage  rejxjrting  date  of  any 
crop  year  and  after  an  inspection  we  consider 
the  acreage  acceptable,  insurance  will  be 
considered  to  have  attached  to  such  acreage 
on  the  calendar  date  for  the  beginning  of  the 
insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  walnuts  on  or 
before  the  acreage  reporting  date  of  any  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premiiun  or 
indemnity  will  be  due  for,  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity  or  a  similar  form  approved  by  us 
is  completed  by  all  affected  parties:  and 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  bom 
the  orchard; 

(3)  Wildlife; 

(4)  Earthquake; 

(5)  Volcanic  eruption;  or 

(6)  Failiuv  of  irrigation  water  supply,  if 
caused  by  an  insured  peril  that  occura  during 
the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  insura 
against  any  damage  or  loss  of  production  due 
to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather 


(i)  Prevents  the  proper  application  of 
control  measures  or  causes  propwrly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disea.se  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available;  or 

(2)  Inability  to  market  the  walnuts  for  any 
reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  m  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8),  if  you 
intend  to  claim  an  indemnity  on  any  unit, 
you  must  notify  us  prior  to  the  beginning  of 
harvest  so  that  we  may  insjject  the  damaged 
production.  You  must  not  sell  or  dispose  of 
the  damaged  crop  until  after  we  have  given 
you  written  consent  to  do  so.  If  vou  fail  to 
meet  the  requirements  of  this  subsection,  all 
such  production  will  be  considei%d 
undamaged  and  included  as  production  to 
count 

11.  Settlement  of  Claim 

(a)  We  will  determine  yoiu  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  acceptable 
production  records  were  not  provided;  or 

[2]  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
prof)ortion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  the 
respective  production  guarantee; 

(2)  Multiplying  each  result  in  paragraph  (1) 
by  the  respective  price  election  for  each 
variety  or  varietal  group; 

(3)  Totaling  the  results  in  paragraph  (2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  variety  or  varietal  group  if 
applicable,  [see  subsection  11(c))  by  the 
respective  price  election; 

(5)  Totaling  the  results  in  paragraph  (4); 

(6)  Subtracting  the  total  in  paragraph  (5) 
from  the  total  in  paragraph  (3);  and 

(7)  Multiplying  the  result  in  paragraph  (6) 
by  your  share, 

(c)  The  total  production  to  count  (whole  in- 
shell  pounds)  from  all  insurable  acreage  on 
the  unit  will  include; 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned: 

(B)  Damaged  solely  by  uninsured  causes;  or 

(C)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for.  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  vnth  our 
appraisal,  we  may  defer  the  claim  only  if  you 


UMI 


Federal  Register  /  Vol.  61.  No.  155      Friday,  August  9.  1996      Proposed  Rules 


41531 


agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  nar\-est  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
defemng  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  walnut  production  damaged 
due  to  an  insurable  cause  of  loss  which 
occurs  within  the  insurance  period  may  be 
adiusted  for  quality  based  on  an  inspection 
by  the  Dned  Fruit  .Association  or  as 
determined  by  us  Walnut  production  that 
has  mold  damage  greater  than  8  percent 
(8%),  based  on  the  net  delivered  weight,  will 
be  reduced  by  the  factor  contained  in  the 
Special  Provisions.  Walnut  production  that 
has  mold  damage  greater  than  30  percent 
(30%),  based  on  the  net  delivered  weight, 
will  not  be  considered  as  production  to 
count. 
12.  Written  Agreements 

Designated  tenns  of  this  policy  may  be 
altered  by  written  agreement.  The  follov«ng 
conditions  will  apply: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
subsection  12(e). 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  the  insurance  provider  and  the 
insured  that  will  be  in  effect  if  the  written 
agreement  is  not  approved. 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  tlie  guarantee,  premium  rate,  and 
price  election. 

(d)  Each  written  agreement  will  only  be 
valid  for  1  year.  If  the  vwitten  agreement  is 
not  specifically  renewed  the  following  year, 
insurance  coverage  for  subsequent  crop  years 
will  be  in  accordance  with  the  printed 
policy. 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  af^er  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  provisions. 

Signed  in  Washington  D.C,  on  August  1, 
1996. 

Kenneth  0.  Ackerman, 
Manager,  Federal  Crop  Insurance  • 

Corporation. 
IFR  Doc.  9&-20194  Filed  8-8-96;  8:45  am] 
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7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Almond  Crop  Insurancse  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 

Corporation  (FCIC)  proposes  specific 


crop  provisions  for  the  insurance  of 
almonds.  The  provisions  will  be  used  in 
conjunction  w^Lh  the  Common  Crop 
Insurance  Policy  Basic  Pro  visions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  to  combine 
the  current  Almond  Endorsement  with 
the  Common  Crop  Insurance  FoUcy  for 
ease  of  use  and  consistency  of  terms. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
September  9, 1996,  and  will  be 
considered  when  the  rule  is  to  be  made 
final.  The  comment  period  for 
information  collections  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  October  7, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch. 
Federal  Crop  Insiu"ance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  pubUc  inspection  and 
copying  in  room  0324,  South  Building, 
USDA,  14th  and  Independence  Avenue, 
S.W,,  Washington,  D.C,  8:15  a.m.-4:45 
p.m.,  EDT  Monday  through  Friday.  For 
addresses  see  the  Paperwork  Reduction 
Act  paragraph  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arden  Routh,  Progra.n:  .Ar-.aivst, 
Research  and  Development  Division, 
Product  Development  Branch,  FCIC,  at 
the  Kansas  City,  MO  address  listed 
above.  Telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  imder 
United  States  Department  of  Agriculture 
(USDA)  procedures  estabUshed  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  ciurency,  clarity,  and 
effectiveness  of  these  regulations  imder 
those  procediues.  The  sunset  review 
date  established  for  these  regulations  is 
April  30,  2001. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Paperwork  Reduction  Act  of  1995 

The  mformalion  collection 
requirements  contained  in  the  Almond 
Crop  Insurance  Provisions  have  been 


submitted  to  OMB  for  approval  under 
section  3507(j)  of  the  Paperwork 
Reduction  Act  of  1995.  This  proposed 
rule  will  amend  the  information 
collection  requirements  under  OMB 
control  number  0563-0003  throu^ 
September  30, 1998.  The  Federal  Crop 
Insurance  Corporation  will  be  amending 
the  information  collection  to  adjust  the 
estimated  reporting  hours  and  revising 
the  usage  of  Fa-12-P,  Pre- Acceptance 
Perennial  Crop  Inspection  Report  as  it 
applies  to  the  Almond  Crop  Insurance 
Provisions. 

Section  7  of  the  1998  Almond  Crop 
Provisions  adds  interplanting  as  an 
insurable  fanning  practice  as  long  as  it 
is  interplanted  widi  another  perennial 
crop.  This  practice  was  not  insurable 
under  the  previous  Almond 
Endorsement  or  and  the  General  Crop 
Insurance  Policy  to  which  it  attached. 
Consequently,  interplanting  information 
will  need  to  be  collected  using  the  FQ- 
12-P  Pre- Acceptance  Perennial  Crop 
Inspection  Report  form  for 
approximately  3  percent  (3%)  of  the 
almond  insureds  who  interplant  their 
almond  crop.  Standard  interplanting 
language  has  been  added  to  most 
perennial  crops.  Interplanting  is  an 
insurable  practice  as  long  as  it  does  not 
adversely  affect  the  insured  crop.  This 
is  a  benefit  to  agriculture  because 
insurance  is  now  available  for  more 
perennial  crop  producers  and,  as  a 
result,  less  acreage  will  need  to  be 
placed  into  the  noninsured  crop  disaster 
assistance  program  (NAP). 

Revised  reporting  estimates  and 
requirements  for  usage  of  OMB  control 
number  0563-0003  will  be  submitted  to 
OMB  for  approval  imder  the  provisions 
of  44  U.S.C,  chapter  35.  Public 
comments  are  due  by  October  7, 1996. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Almond  Crop  Insurance  Provisions." 
The  information  to  be  collected  includes 
a  crop  instirance  acreage  report, 
insurance  application,  and  a  continuous 
contract.  Information  collected  fit)m  the 
acreage  report  and  application  is 
electronically  submitted  to  FQC  by  the 
reinsured  companies.  Potential 
resjjondents  to  this  information 
collection  are  producers  of  almonds  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsiuance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amoimts,  and  pay  benefits. 
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All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  25 
minutes  per  response  for  each  of  the  3.6 
responses  from  approximately  1,755,015 
respondents.  The  total  annual  burden 
on  the  public  for  this  information 
collection  is  2,669,970. 

FCIC  is  requesting  comments  for  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency  s  estimate  of  the  burden  of  the 
proposed  collection  of  informadon;  (c) 
ways  to  enhance  the  quaUty,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology, 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regidatory  ASairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  Bonnie 
Hart,  .advisory  and  Corporate 
Operations  Staff.  Regulatory  Review 
Group,  Farm  Service  Agency,  P.O.  Box 
2415,  Ag  Box  0572,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20013- 
2415,  Copies  of  the  information 
collection  may  be  obtained  from  Bonnie 
Hart  at  the  above  address,  telephone 
(202)  690-2857. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiu^s  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  die  UMRA)  for 


State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  reqiUrements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federahsm  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  poUtical 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
reqiured  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
certify  to  the  number  of  acres  and 
production  on  an  annual  basis  or 
receive  a  transitional  yield.  The 
producer  must  maintain  the  records  to 
support  the  certified  information  for  at 
least  3  years.  This  regulation  does  not 
alter  those  requirements.  Therefore,  the 
amount  of  work  required  of  the 
insurance  companies  and  FSA  offices 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  war 
prepared. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  48  FR 
29115,  Jxme  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Coimsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a}  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 


rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  in  7  CFR  parts  11  and  780 
must  be  exhausted  before  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  envirormient,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  dupUcative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section  to  be  known  as  7 
CFR  457,123,  Almond  Crop  Insurance 
Provisions.  The  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  The  proposed  provisions 
will  supersede  and  replace  those  found 
at  7  CFR  401.110  (Almond 
Endorsement),  By  separate  rule,  FCIC 
will  revise  §401  110  to  restrict  its  effect 
through  the  1997  crop  year  and  later 
remove  that  section. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Almond 
Endorsement's  compatibility  with  the 
Common  Crop  Insurance  Policy.  In 
addition,  FCIC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 
almonds  as  follows: 

1.  Section  1— Add  the  defiiutions  for 
the  terms  "days,"  "good  farming 
practices,"  "insurable  rejects," 
"interplanted."  "irrigated  practice," 
"production  guarantee  (per  acre)," 
"rejects  (inedible  meats),"  "set  out," 
and  "written  agreement"  for  the 
purpose  of  clarification. 

2.  Section  2 — Revise  the  unit  language 
for  clarity.  There  is  no  change  in  the 
unit  structure. 

3.  Section  3(a) — Specify  that  the 
insured  may  select  only  one  price 
election  for  all  the  almonds  in  the 
county  insured  under  the  policy,  unless 
the  Special  Provisions  provide  different 
price  elections  by  type,  in  which  case 
the  insured  may  select  one  price 
election  for  each  almond  type 
designated  m  the  Special  Provisions. 
The  price  election  the  insured  selects 
for  each  almond  type  must  have  the 
same  percentage  relationship  to  the 
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maximum  price  offered.  This  helps 
protect  against  adverse  selection  and 
simplifies  admmistxation  of  the 
program 

4.  Section  Sfb)— Specifv-  that  the 
insured  must  report  damage,  removal  of 
trees,  and  any  change  in  practice  that 
mav  reduce  yields.  The  insured  must 
also  report,  for  the  first  year  of 
insurance  for  acreage  interplanted  with 
another  perennial  crop  and  anytime  the 
planting  pattern  of  such  acreage  is 
changed,  the  age  and  type,  if  apphcable, 
of  any  interplanted  crop,  the  planting 
pattern,  and  any  other  information 
needed  to  establish  the  approved  yield. 
The  acreage  or  the  yield  used  to 
establish  your  production  guarantee,  or 
both,  may  be  adjusted  by  us  when  the 
insurance  provider  become  aware  of  the 
situation  if  the  insured  has  not 
previouslv  reported  it.  Interplanting  is 
not  provided  under  the  current  Almond 
Endorsement.  Section  7  of  these  crop 
provisions  allows  interplanting  almonds 
with  another  perennial  crop.  The 
change  in  pohcy  language  is  based  on 
FCIC's  desire  to  insure  the  maximum 
amount  of  acreage. 

5  Section  7— Add  interplanting  as  an 
insurable  farming  practice  if  the  almond 
crop  is  interplanted  with  another 
perennial  in  order  to  make  insurance 
available  on  more  acreage  and  reduce 
reliance  on  the  noninsured  crop  disaster 
assistance  program  (NAP)  for  protection 
for  crop  losses. 

6  Section  8(a)— Clarify  that  if  an 
application  is  accepted  by  us  after 
December  31 .  insurance  will  attach  on 
the  10th  day  after  the  application  is 
received  in  the  insurance  provider's 
local  office  However,  full  premium  will 
be  due  for  the  partial  year. 

7.  Section  8(b)— .^dd  provisions  to 
clarifv  the  procedure  for  insuring 
acreage  when  an  insurable  share  is 
acquired  or  relinquished  on  or  before 
the  acreage  reporting  date. 

8.  Section  9la) — Remove  direct 
Mediterranean  Fruit  Fly  damage  as  a 
cause  of  loss  because  insect  infestations 
are  no  longer  covered. 

9.  Section  9(b)(1)— Clarify  that  disease 
and  insect  infestations  are  excluded 
causes  of  loss  unless  adverse  weather 
prevents  the  proper  application  of 
control  measures,  causes  control 
measures  to  be  ineffective  when 
properlv  appUed,  or  causes  disease  or 
insect  infestation  for  which  no  effective 
control  mechanism  is  available. 

10.  Section  10 — .\dd  provisions  that 
require  an  insured  to  notify  the  insurer 
of  damage  prior  to  han'est  so  that  an 
inspection  can  be  made  in  order  to 
permit  a  timely  appraisal.  The 
provisions  also  prohibit  the  insured 
from  selling  or  otherwise  disposing  of 


anv  damaged  production  until  consent 
to  do  so  IS  provided  by  the  insurer. 

11.  Section  12 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  modification  of 
certain  provisions  of  insurance  contracts 
bv  written  agreement.  Written 
agreements  are  not  available  in  the 
current  Almond  Endorsement.  The  hew 
section  will  cover  application  for,  and 
duration  of,  written  agreements. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Almonds. 
Proposed  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  effective  for  the  1998  and 
succeeding  crop  years,  as  follows: 


PART  457— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506{p). 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.123  to  read  as 

follows; 

§  457.123    Almond  crop  insurance 
provisions. 

The  Almond  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 
UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Almond  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8).  these  crop  provisions, 
and  the  Special  Provisions,  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions,  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Days — Calendar  days. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantue,  and 
are  those  generally  recognized  by  the 
Cooperative  Extension  Service  as  compatible 
with  agronomic  and  weather  conditions  in 
the  county. 

Harvest— The  removal  of  mature  almonds 
from  the  orchard. 

Insurable  rejects — Inedible  meats  that  due 
to  an  insurable  cause  of  loss  will  not  be 
considered  as  production  to  count. 

Znterpiajited— Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 


Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems,  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Non-contiguous  land — Any  two  or  more 
tracks  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way,  waterway 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantee  (per  acre) — The 
quantity  of  almonds  (total  meat  pounds) 
determined  by  multiplying  the  approved 
yield  per  acre  by  the  coverage  level 
percentage  you  elect. 

Rejects  (inedible  meats)— As  defined  by  the 
USDA  Agricultural  Marketing  Service  for 
Handling  of  Almonds  Grown  in  California. 

Sei  out — ^Transplanting  the  tree  into  the 
orchard. 

Total  meat  pounds— The  total  poimds  of 
almond  meats  (whole,  chipped  and  broken, 
and  in-shell  meats)  and  rejects,  excluding 
insurable  rejects.  Unshelled  almonds  will  be 
converted  to  meat  pwunds  in  accordance  with 
FQC  approved  procedures. 

Written  agreement — A  written  docimient 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
may  be  divided  into  optional  units  if,  for 
eadi  optional  unit,  you  meet  all  the 
conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  xmits  are  combined,  that 
portion  of  the  premium  paid  for  the  purpose 
of  electing  optional  units  will  be  refunded  to 
you  pro  rata  for  the  units  combined. 

(d)  All  optional  units  must  be  identified  on 
the  acreage  rep)ort  for  each  crop  year. 

(e)  The  followuig  requirements  must  be 
met  for  each  optional  imit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  detennine  your 
production  guarantee; 

(2)  You  must  have  records  of  marketed  or 
stored  production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 
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(3)  Each  optional  unit  must  be  located  on 
non-contiguous  land. 

3.  Insurance  Guarantees.  Coverage  Levels, 

and  Prices  for  Determining  indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities]  of 
the  Basic  Provisions  (§457.8); 

(a)  You  may  select  only  one  price  election 
for  all  the  almonds  in  the  county  insured 
under  this  policy  unless  the  Special 
F*rovisions  provide  different  price  elections 
by  type,  in  which  case  you  may  select  one 
price  election  for  each  almond  type 
designated  in  the  Special  Provisions.  The 
price  elections  you  choose  for  each  type  must 
have  the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each  type. 
For  example,  if  you  choose  100  percent 
(100%)  of  the  maximum  price  election  for  a 
specific  type,  you  must  also  choose  100 
percent  (100%)  of  the  maximum  price 
election  for  all  other  types. 

(bl  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Detennining  Indemnities]  of  the 
Basic  Provisions  (§457.8),  by  type  if 
applicable: 

(1)  Any  damage,  removal  of  trees,  or 
change  in  practices  that  may  reduce  the 
expected  yield  below  the  yield  upon  which 
the  insurance  guarantee  is  based,  and  the 
number  of  affected  acres; 

(2 1  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3  i  The  age  of  the  trees  and  the  planting 
patterns;  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
interplanted  perennial  crop,  removal  of  trees, 
damage,  or  change  in  practices  on  the  yield 
potential  of  the  insured  crop.  If  you  fail  to 
notify  us  of  any  circumstances  that  may 
reduce  yields  from  previous  levels,  we  will 
reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes]  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  December  31. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  all  the  almonds  in  the 
county  for  which  a  premium  rate  is  provided 
bv  the  actuarial  table: 


(a)  In  which  you  have  a  share; 

(b)  That  are  grown  for  harvest  as  almonds: 

(c)  That  are  irrigated; 

(d)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  to  us:  and 

(e)  That  are  grown  on  trees  that  have 
reached  at  least  the  seventh  growing  season 
after  set  out,  unless  we  agree  in  writing  to 
insure  such  acreage. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8)  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  almonds 
interplanted  with  another  perennial  crop  are 
insurable  unless  we  insp)ect  the  acreage  and 
determine  it  does  not  meet  insurability 
requirements. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period]  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  January  1  of  each 
crop  year,  except  that  for  the  first  crop  year, 
if  the  application  is  accepted  by  us  after 
December  31,  insurance  will  attach  on  the 
10th  day  after  the  application  is  received  in 
our  local  agent's  office. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  pwriod  for  each  crop  year  is 
November  30. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period]  of  the  Basic  Provisions 
(§457.8): 

(1]  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  of  any 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered*to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insiuance  period. 

(2]  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  almonds  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for,  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity  or  a  similar  form  approved  by  us 
is  completed  by  all  affected  parties;  and 

(ii]  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss]  of  the  Basic 
Provisions  (§457.8],  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occurs  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undei;growth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  orchard; 

(3)  Wildlife; 

(4)  Earthquake; 

(5)  Volcanic  eruption;  or 

(6]  Failure  of  the  Lnrigation  water  supply, 
if  due  to  a  cause  of  loss  covered  by  this 
policy  and  occurring  within  the  insurance 
period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 


Basic  Provisions  (§457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather: 

(i)  Prevents  the  proper  application  of 
control  mea.sures  or  causes  properly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  msect  infestation  for 
which  no  effective  control  mechanism  is 
available, 

(2)  Inability  to  market  the  almonds  for  any 
reason  other  than  actual  physical  damage 
from  ah  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  fierson 
to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8).  if  you 
intend  to  claim  an  indemnity  on  any  unit, 
you  must  notify  us  prior  to  the  beginning  of 
harvest  so  that  we  may  inspect  the  damaged 
production.  You  must  not  sell  or  dispose  of 
the  damaged  crop  until  after  we  have  given 
you  written  consent  to  do  so  If  you  fail  to 
meet  the  requirements  of  this  subsection,  all 
such  production  will  be  considered 
undamaged  and  included  as  production  to 
count. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
production  record.":: 

(1 )  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  acceptable 
production  records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  pKslicy.  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
resj>ective  production  guarantee; 

(2)  Multiplying  each  result  in  paragraph  (1) 
by  the  respective  price  election  for  the  type; 

(3)  Totaling  the  results  in  paragraph  (2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
subsection  11(c))  by  the  respective  price 
election; 

(5)  Totaling  the  results  in  paragraph  (4); 

(6)  Subtracting  the  total  in  paragraph  (5) 
from  the  total  in  paragraph  (3);  and 

(7)  Multiplying  the  result  of  paragraph  (6) 
by  your  share. 

(c)  The  total  production  to  count  (in  meat 
pounds)  from  all  insurable  acreage  on  the 
imit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  tlian  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  Damaged  solely  by  uninsured  causes;  or 

(C)  For  which  you  fail  to  provide  records 
of  production  that  are  acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes: 
(iii)  Unharvested  production;  and 
(iv]  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for.  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
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agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
defemng  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  The  total  meat  pounds  harvested  from 
the  insurable  acreage. 

12  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  wxitten  agreement.  The  following 
conditions  will  apply; 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date  except  as  provided  in 
subsection  12(e). 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  you  and  us  and  the  insured  that  will 
be  in  effect  if  the  written  agreement  is  not 
approved. 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  tJhe  guarantee,  premium  rate,  and 
price  election. 

(d)  Each  written  agreement  will  only  be 
valid  for  1  year.  If  the  written  agreement  is 
not  specifically  renewed  the  following  year, 
insurance  coverage  for  subsequent  crop  years 
will  be  in  accordance  with  the  printed 
policy. 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  provisions. 

Signed  in  Washington  D.C.,  on  August  1, 

Kenneth  D.  .\ckennan, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  96-20193  Filed  8-8-96;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  934 

[No.  96-53] 

Amendment  of  Budgets  Regulation 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board]  is  proposing  to 
amend  its  regulation  govermng  approval 
of  Federal  Home  Loan  Bank  {FHLBankj 
budgets  by  removing  the  requirement 
that  the  FHLBanks'  budgets  be  approved 
bv  the  Finance  Board.  In  order  to  ensure 
sufficient  data  to  carr\-  out  its 


supervisory  responsibiUty  to  ensure  the 
safety  and  soundness  of  FHLBank 
operations,  the  Finance  Board  is  further 
proposing  to  estabbsh  specific 
requirements  for  the  FHLBanks' 
preparation  and  reporting  of  both 
budget  and  other  financial  information 
to  the  Finance  Board.  Certain  of  these 
i^eporting  requirements  are  denved  and 
streamlined  from  the  Finance  Board's 
current  practice  for  budget  and  financial 
information  reporting  by  the  FHLBanks. 
The  proposed  rule  is  in  keeping  with 
the  Finance  Boa.rd's  continuing  effort  to 
devolve  corporate  governance  authority 
to  the  FHLBanks.  It  also  is  consistent 
with  the  goals  of  the  Regulatory 
Reinvention  Initiative  of  the  National 
Performance  Review. 
DATES:  Comments  on  this  proposed  nile 
must  be  received  in  writing  on  or  before 
September  9.  1996. 

ADDRESSES:  Send  comments  to  Elaine  L. 
Baker  Executive  Secretary,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Waters  or  Christina  T.  Muradian, 
Office  of  PoUcy.  (202)  408-2860  or  408- 
2584,  or  Sharon  B.  Like.  Senior 
Attorney-Advisor,  Office  of  General 
Counsel,  (202)  408-2930,  Federal 
Housing  Finance  Board. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Section  934.6  of  the  Finance  Board's 
existing  regulations  provides: 

As  prescribed  by  the  (Finance)  Board  or  its 
designee,  each  Bank  shall  prepare  and  submit 
to  the  Board  for  its  approval  a  budget.  Each 
Bank  will  operate  within  such  budget  as 
approved  or  as  it  may  be  amended  by  the 
Bank's  board  of  directors  within  limits  set  by 
the  Board.  Any  amendment  beyond  such 
limits  must  be  submitted  to  the  Board  for 
approval.  The  Board's  designee,  may  approve 
amendments  within  limits  set  by  the  Board. 

See  12  CFR  934.6. 

The  substance  of  §  934.6  previously 
appeared  at  §  524.6  of  the  regulations  of 
the  Finance  Board's  predecessor,  the 
Federal  Home  Loan  Bank  Board 
(FHLBBl.  See  12  CFR  524,6  (1989). 
(redesignated).  The  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  No.  101-73,  103  Stat.  183  (Aug.  9, 
1989),  amended  the  Federal  Home  Loan 
Bank  Act  (Bank  Act),  12  U.S.C.  1421  to 
1449,  by  creating  the  Finance  Board  and 
transferring  from  the  FHLBB  to  the 
Finance  Board  the  responsibility  for  the 
supervision  and  regulation  of  the  twelve 
FHLBanks  .See  ;d  §§  1422a(a), 
1422b(a)(l).  Section  524.6  subsequently 


was  redesignated  as  ^  934.6  of  the 
Fmance  Board's  regulations  See  54  FR 
3675"  ;Sept    .5.  1989) 

The  Bank  Act  aoes  not  proviae 
explicitly  for  Finance  BoaiA  approval  of 
Bank  budgets.  See  12  U.S.C.  1432(a). 
Such  approval  authority  is  derived  from 
the  Finance  Board's  general  powers  and 
duties  to  supervise  the  FHLBanks  under 
sections  2A(a)(3)  and  2B(a)(l)  of  the 
Bank  Act,  as  well  as  the  Finance  Board's 
authority  to  approve  corporate  powers 
granted  to  the  FHLBanks  imder  section 
12(a)  of  the  Bank  Act.  See  id. 
§§1422a(a)(3),  1422b(a)(l).  1432(a). 

n.  Analysis  of  the  Proposed  Rule 

A.  Current  Practice  and  Basis  For 
Proposed  Amendment 

In  approving  the  FHLBanks*  budgets 
under  current  §  934.6,  the  Finance 
Board's  practice,  which  is  not  codified 
in  the  regulation,  has  been  to  request 
from  eadi  FHLBank  a  report  on  the 
FHLBank's  annual  budget  approved  by 
its  board  of  directors,  including  the 
following  information:  projected 
balance  sheet;  projected  income 
statement  (including  FHLBank  board- 
approved  operating  expense  budget  and 
staffing  levels);  FHLBank  board- 
approved  capital  expendittires  budget; 
supplemental  information  as  requested 
by  the  Finance  Board;  strategic/business 
plan;  organizational  chart;  FHLBank 
board-approved  budget  resolution;  and 
management  discussion  of  the 
FHLBank's  expected  financial 
performance  and  im deriving 
assiunptions  and  comparisons  with  the 
financial  performance  from  the  prior 
year. 

The  Finance  Board  reviews  this 
information  and.  pursuant  to  §  934.6. 
approves  each  FHLBank's  operating 
expense  and  capital  expenditures 
budget.  Generally,  budgets  have  been 
approved  by  the  Finance  Board  as 
submitted  by  the  FHLBanks.  The 
Finance  Board  also  reviews  and 
approves,  pursuant  to  §  934.6. 
amendments  to  the  FHLBanks'  budgets 
to  exceed  previously  approved  limits. 

In  addition.  Finance  Board  practice 
has  been  to  require  each  FHLBank  to 
submit  quarterly  reports  that  evaluate 
year-to-date  actual  performance  results 
relative  to  the  original  approved  budget 
projections,  and  reforecasted  financial 
projections  for  the  remainder  of  the  year 
relative  to  the  original  approved  budget 
projections.  Each  FHLBank  also  submits 
an  annual  report  that  evaluates  the 
actual  performance  results  for  the  year 
relative  to  the  original  approved  budget 
projections.  » 

Tlie  Finance  Board  has  been 
considering  ways  to  transfer  a  variety  of 
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governance  responsibilities  it  exercises 
to  the  FHLBanks  since  the  completion 
of  studies  by  the  Congressional  Budget 
Office.  General  Accounting  Office. 
Department  of  the  Treasury'.  Department 
of  Housing  and  Urban  Development, 
and  Finance  Board,  which  were 
required  by  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  No.  102-550,  106  Stat.  3672 
(Oct.  28,  1992).  These  studies 
recommended  that  the  governance  and 
regulatory  responsibilities  for  the 
FHLBanks  be  separated,  with  the 
FHLBanks  carrying  out  the  management 
functions,  and  the  Finance  Board 
exercising  regulatory  oversight  over  the 
FHLBanks  The  Finance  Board  already 
has  taken  actions  to  devolve  some 
governance  functions  to  the  FHLBanks, 
including  its  recently  adopted  final  rule 
transferring  responsibility  for  all 
FHLBank  membership  approvals  from 
the  Finance  Board  to  the  FHLBanks.  See 
Final  Membership  Rule,  adopted  July  3, 
1996.  no.  96-43  (to  be  codified  at  12 
CFR  part  933J. 

Approval  of  the  FHLBanks'  budgets  is 
a  managament  responsibility  which  the 
Finance  Board  believes  is  best 
administered  by  the  FHLBanks' 
respective  boards  of  directors.  The 
Finance  Board  believes  that  Finance 
Board  approval  of  FHLBank  budgets  is 
unnecessary  because  incentives  exist  at 
the  FHLBank  board  level  to  encourage 
efficient  FHLBank  operations:  e.g., 
increased  operating  expenses  reduce 
shareholder  dividends,  and  since 
FHLBank  elected  board  members 
represent  FHLBank  shareholders,  they 
have  an  incentive  to  effectively  manage 
operating  expenses.  Moreover,  over  the 
past  few  years,  FHLBank  System 
operations  have  become  increasingly 
efBcient.  with  the  ratio  of  operating 
expenses  to  total  assets  declining  from 
17  basis  points  in  1990  to  8  basis  points 
in  1995. 

In  addition,  the  fact  that  the  Finance 
Board  generally  has  approved  the 
budgets  as  submitted  by  the  FHLBanks 
indicates  that  Finance  Board  approval  of 
the  budgets  is  unnecessary. 

The  Finance  Board  would  continue  to 
exercise  its  supervisory  responsibility  to 
ensure  that  the  FHLBanks  are  operating 
in  a  safe  and  sound  manner  by  requiring 
and  reviewring  FHLBank  budget  and 
other  financial  information,  and 
conducting  on-site  examinations  of  the 
FHLBanks.  As  further  discussed  below, 
the  reporting  requirements  in  the 
proposed  rule  would  codify  and 
streamline  current  reporting  practice. 


B.  Section-by-Section  Analysis  of  the 
Proposed  Rule 

1.  Adoption  of  Annual  FHLBank 
Budget— §  934.6(a). 

Under  the  proposed  rule.  Finance 
Board  approval  of  F'HLBank  operating 
expense  and  capital  expenditures 
budgets  no  longer  would  be  required. 
Proposed  §  934.6(a)(1)  provides  that 
each  FHLBank's  board  of  directors  shall 
be  responsible  for  the  adoption  of  an 
annual  operating  expense  and  capital 
expenditures  budget  for  the  FHLBank, 
and  any  subsequent  amendments 
thereto,  consistent  with  the 
requirements  of  the  Bank  Act,  proposed 
§  934.6,  and  other  regulations  and 
policies  of  the  Finance  Board.  Implicit 
in  these  requirements  are  the 
requirements  that  the  FHLBanks  operate 
in  a  financially  safe  and  sound  maimer 
and  carry  out  their  housing  finance 
mission  to  the  extent  consistent  with  the 
former.  See  12  U.S.C.  1422a(a)(3). 

The  extent  to  which  a  FHLBank  is 
operating  efficiently  pursuant  to  its 
approved  budget  limits  may  impact  on 
its  safety  and  soundness  and  ability  to 
carry  out  its  housing  finance  mission. 
The  proposed  rule  does  not  estabUsh  a 
specific  "efficiency"  standard  as  part  of 
the  overall  safety  and  soundness  and 
housing  finance  mission  requirements. 
The  Finance  Board  specifically  requests 
comments  on  whether  such  a  standard 
should  be  included  in  the  rule,  and  if 
so,  what  that  standard  should  be. 

Proposed  §  934.6(a)(2)  provides  that 
the  board  of  directors  of  a  FHLBank  may 
not  delegate  the  authority  to  approve  the 
annual  budget,  or  any  subsequent 
amendments  thereto,  to  FHLBank 
officers  or  other  FHLBank  employees. 
Proposed  §  934.6(a)(3)  requires  that 
each  FHLBank's  annual  budget  be 
prepared  based  upon  an  interest  rate 
scenario  provided  by  the  Finance  Board. 
This  is  consistent  with  current  Finance 
Board  practice.  The  Finance  Board 
specifically  requests  comments  on 
whether  an  alternative  approach,  such 
as  requiring  the  use  of  reported  interest 
rates  as  of  a  fixed  date  specified  in  the 
regulation,  would  be  preferable  to  the 
ciurent  approach. 

Proposed  §  934.6(a)(4)  provides  that  a 
FHLBank  may  not  exceed  its  annual 
budget  limits  without  prior  approval  by 
the  FHLBank's  board  of  directors  of  an 
amendment  to  such  budget. 

2.  Annual  Budget  Report — §  934.6(b) 

Proposed  §  934.6(b)  establishes 
specific  FHLBank  reporting 
requirements,  certain  of  which  are 
codified  and  streamlined  from  the 
Finance  Board's  current  practice  for 
FHLBank  reporting. 


Specifically,  the  FHLBanks  would  be 
required  to  submit  to  the  Finance  Board, 
by  January  31  of  each  year,  in 
accordance  with  reporting  formats  and 
as  further  prescribed  by  the  Finance 
Board,  a  report  containing  such 
FHLBank  budget  and  other  financial 
information  as  the  Finance  Board  shall 
require,  which  may  include  the 
following:  (1)  balance  sheet  projections; 
(2)  income  statement  projections, 
including  operating  expense  budget  data 
and  staffing  levels;  (3)  capital 
expenditures  budget  data;  (4) 
management  discussion  of  expected 
financial  performance;  (5)  strategic  or 
business  plan,  and  (6)  a  copy  of  the 
FHLBank's  board  of  directors  resolution 
adopting  the  FHLBank's  annual 
operating  expense  and  capital 
expenditures  budget. 

3.  Report  on  Amendments  to  Annual 
Budget— §  934.6(c) 

Proposed  §  934.6(c)  requires  a 
FHLBank  to  submit  promptly  to  the 
Finance  Board  a  copy  of  the  FHLBank's 
board  of  directors  resolution  adopting 
any  amendment  to  the  FHLBank's 
annual  budget. 

4.  Mid-year  Reforecasting  Report — 
§  934.6(d) 

Rather  than  requiring  the  current 
quarterly  reports  fi-om  the  FHLBanks  of 
reforecasted  projections  for  the  year 
relative  to  original  budget  projections, 
proposed  §  934.6(d)  requires  each 
FHLBank  to  submit  only  a  mid-year 
report  containing  a  balance  sheet  and 
income  statement  setting  forth 
reforecasted  projections  for  the  year 
relative  to  the  original  budget  for  that 
year,  including  a  management 
discussion  explaining  any  significant 
changes  from  the  original  budget. 

5.  Annual  Actual  Performance  Results 
Report— §  934.6(e) 

Rather  than  requiring  the  current 
quarterly  reports  from  the  FHLBanks, 
which  analyze  actual  performance 
results  for  tlie  period  relative  to  original 
budget  projections,  proposed  §  934.6(e) 
requires  each  FHLBank  to  submit  only 
an  annual  report  containing  a  balance 
sheet  and  income  statement  setting  forth 
actual  performance  results  for  the  year 
relative  to  the  original  budget  for  that 
year,  including  a  management 
discussion  explaining  any  significant 
changes  from  the  original  budget. 

in.  Regulatory  Flexibility  Act 

This  proposed  rule  applies  only  to  the 
FHLBanks,  which  do  not  come  within 
the  meaning  of  "small  entities,"  as 
defined  in  the  Regulatory  Flexibility 
Act.  See  5  U.S.C.  601(6).' Therefore,  in 
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accordance  with  5  I'.S  C.  605fbj.  the 
Finance  Board  hereby  certifies  that  this 
firoposed  rule,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  1 2  CFR  Part  934 

Federal  home  loan  banks.  Securities, 
Surety  bonds. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  proposes  to 
amend  title  12,  chapter  IX,  subchapter 
B.  part  934.  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  934— OPERATIONS  OF  THE 
BANKS 

1.  The  authority  citation  for  part  934 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422a.  1422b,  1442. 

2.  Section  934.6  is  revised  to  read  as 
follows: 

§  '-34.6     Budget  preparation  and  reporting 
requirements. 

(aj  Adoption  of  annual  Bank  budget. 
(1)  Each  Bank's  board  of  directors  shall 
be  responsible  for  the  adoption  of  an 
annual  operating  expense  and  capital 
expenditures  budget  for  the  Bank,  and 
any  subsequent  amendments  thereto, 
consistent  with  the  requirements  of  the 
Act,  this  section,  and  other  regulations 
and  pohcies  of  the  Board. 

(2)  A  Bank's  board  of  directors  may 
not  delegate  the  authority  to  approve  the 
Banks  annual  budget,  or  any 
subsequent  amendments  thereto,  to 
Bank  officers  or  other  Bank  employees. 

(3)  A  Bank's  annual  budget  snail  be 
prepared  based  upon  an  interest  rate 
scenario  provided  by  the  Board. 

(4)  A  Bank  may  not  exceed  its  annual 
budget  limits  without  prior  approval  by 
the  Bank's  board  of  directors  of  an 
amendment  to  such  budget. 

fb)  Annual  budget  report.  Each  Bank 
shall  submit  to  the  Board,  by  January  31 
of  each  year,  in  accordance  with 
reporting  formats  and  as  further 
prescribed  by  the  Board,  a  report 
containing  such  Bank  budget  and  other 
financial  information  as  the  Board  shall 
require,  which  may  include  the 
following: 

(1)  Balance  sheet  projections; 

(2)  Income  statement  pro)ections, 
including  operating  expense  budget  data 
and  staffing  levels: 

(3)  Capital  expenditures  budget  data; 

(4)  Management  discussion  of 
expected  financial  performance: 

(5)  Strategic  or  business  "plan;  and 

(6)  A  copy  of  the  FHLBank's  board  of 
directors  resolution  adopting  the 
FHLBank's  aimual  operating  expense 
and  capital  expenditures  budget. 


(c)  Report  on  amendments  to  annua! 
budget.  A  Bank  shall  submit  promptly 
to  the  Board  a  copy  of  the  Bank's  board 
of  directors  resolution  adopting  any 
amendment  to  the  Bank's  annual 
budget. 

(d)  Mid-year  reforecastmg  report. 
Each  Bank  shall  submit  to  the  Board,  by 
July  31  of  each  year,  in  accordance  with 
reporting  formats  and  as  further 
prescribed  by  the  Board,  a  report 
containing  a  balance  sheet  and  income 
statement  setting  forth  reforecasted 
projections  for  the  year  relative  to  the 
original  budget  for  that  year,  including 
a  management  di.scussion  explaining 
any  significant  changes  in  the 
reforecasted  projections  from  the 
original  budget. 

(e)  Annual  actual  perfonnance  results 
report.  Each  Bank  shall  submit  to  the 
Board,  by  January  31  of  each  year,  in 
accordance  with  reporting  formats  and 
as  further  prescribed  by  the  Board,  a 
report  containing  a  balance  sheet  and 
income  statement  setting  forth  the 
actual  performance  results  for  the  prior 
year  relative  to  the  original  budget  for 
that  year,  including  a  management 
discussion  explaining  any  significant 
changes  in  the  actual  performance 
results  from  the  original  budget. 

Dated:  July  25, 1996. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
|FR  Doc.  9e-20212  Filed  8-»-96;  8:45  am] 
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reversers  and  by  testing  of  the  thrust 
reversers,  whicb  indicated  that 
additional  design  features  are  necessary 
to  prevent  failure  of  the  driver  link  and 
the  inadvertent  deployment  of  a  thrust 
reverser  during  flight.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  inadvertent 
deployment  of  a  thrust  reverser  during 
flight,  which  could  result  in  reduced 
controllability  of  the  airplane. ' 
DATES:  Comments  must  be  received  by 
September  17,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
167-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  AhfM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 


DEPARTMENT  OF  TRANSPORTATION       SUPPt-EMENTARY  INFORMATION: 


Federal  Aviation  Adminlstratio.i 

14  CFR  Part  39 

pocket  No.  95-NM-167-A0] 

RIN2120-AA64 

Airworthiness  Directives;  Beech 
(Raytheon)  Model  BAe  125  Series 
1000A  and  Model  Hawker  1000 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  air%vorthines8 
directive  [.\D]  that  is  applicable  to 
certain  Beech  (Raytheon)  Model  BAe 
series  lOOO.A  and  Model  Hawker  1000 
airplanes  This  proposal  would  require 
modifications  of  the  thrust  reversers. 
This  proposal  is  prompted  by  a  review 
of  the  certification  analvsis  of  the  thrust 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  EVocket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-167-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  N'PRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA.-\.  Transport  Airplane  Directorate, 
ANM-103.  Attention;  Rules  Docket  No. 
95-NM-167-AD,  1601  Lind  Avenue, 
SVV  .  Renton  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 

which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  F.A.A  that  an  unsafe  condition  may 
exist  on  certain  Beech  (Ravtheon)  Model 
BAe  125  series  lOOO.A  and  Model 
Hawker  1000  airplanes  The  CAA 
advises  that  the  manufacturer  of  the 
thrust  reversers  has  conducted  a  review 
of  the  certification  analysis  of  the  thrust 
reversers.  and  has  tested  the  thrust 
reversers  installed  on  these  airplanes  in 
service.  As  a  result  of  this  analysis  and 
testing,  the  manufacturer  has  found  that 
additional  design  features  are  necessary 
in  order  to  prevent: 

1  the  failure  of  the  driver  link  and 

2  the  inadvertent  deployment  of  a 
thrust  reverser  during  flight. 

Inadvertent  deployment  of  a  thrust 
reverser  during  flight,  if  not  corrected, 
could  result  in  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Raytheon,  the  original  airframe 
manufacturer,  has  issued  Hawker 
Service  Bulletin  SB.78-14-3691A,B&E, 
dated  June  21,  1995,  which  describes 
procedures  for  modifications  of  the 
thrust  reversers  (specified  as 
Modifications  253691  Part  A,  Part  B, 
and  Part  E).  as  follows: 

Accomplishment  of  Modifications 
253691  Pan  A  and  Part  B  entails 
installing  an  electncal  connector  at  each 
engine  pylon  firewall  and  changing 
certain  wiring.  Accomplishment  of 
these  modifications  adds  an  unlock 
indication  for  the  secondary  locks  using 
the  existing  thrust  reverser  UNLCK 
aiuiunciator 

Accomplishment  of  Modification 
253691  Part  E  involves  installing  upper 
and  lower  secondary  locks,  upper  and 
lower  secondary  lock  microswitches, 


and  associated  electrical  wiring 
assemblies  to  the  engine  pylon  firewall. 

The  Hawker  service  bulletin 
references  Rohr  Service  Bulletin  PW300 
78-8,  dated  June  21,  1995.  as  an 
additional  source  of  information  for 
accomplishment  of  the  modification. 

The  CAA  classified  the  Hawker 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Propoaed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  modifications  of  the  thrust 
reversers.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  Hawker  service 
bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  23  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  110  work  hours  per 
airplane  (excluding  time  to  gain  access 
and  functional  testing)  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
Required  parts  would  be  provided  by 
the  manufactiu^r  at  no  cost  to  operators. 
Based  on  these  figujes,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $151,800,  or  $6,600  per 
airplane. 

The  cost  impact  figxrre  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  im.pact.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulator)-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Beech  Aircraft  Corporation  (Formerly 
deHavilland;  Hawker  Siddeiey:  British 
Aerospace,  pic;  Raytheon  Corporate  Jets, 
Inc.):  Docket  95-NM-167-AD. 

Applicability:  Model  BAe  series  lOOOA  and 
Model  Hawker  1000  airplanes;  as  identified 
in  Hawker  Service  Bulletin  SB. 78-14- 
3691A,B&E,  dated  June  21, 1995;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  ia 
the  area  subject  to  the  requirements  of  this 
AD  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Beech  (Raytheon)  Model  BAe  125 
series  lOOOB  airplanes  are  similar  in  design 
to  the  airplanes  that  are  subject  to  the 
requirements  of  this  AD  and,  therefore,  also 
may  be  subject  to  the  unsafe  condition 
addressed  by  this  AD.  However,  as  of  the 
effective  date  of  this  AD.  those  models  are 
not  type  certificated  for  operation  in  the 
United  States.  Airworthiness  authorities  of 
countries  in  which  the  Model  BAe  125  series 
lOOOB  airplanes  are  approved  for  operation 
should  consider  adopting  corrective  action, 
applicable  to  those  models,  that  is  similar  to 
the  correctivB  action  required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deployment  of  a 
thrust  reverser  during  flight,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  thrust  reversers  by 
accomplishing  Modifications  253691  Part  A, 
Part  B,  and  Part  E,  in  accordance  with 
Hawker  Service  Bulletin  SB.  78-14- 
3691A,B&E,  dated  June  21, 1995. 

Note  3:  The  Hawker  service  bulletin 
references  Rohr  Service  Bulletin  PW300  78- 
8,  dated  June  21, 1995,  as  an  additional 
source  of  service  information  for 
accomplishment  of  Modification  253691  Part 
E. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  v«th  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  acccHnplished. 

Issued  in  Renton,  Washington,  on  August 
2,  1996 

Gary  L.  Killion, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  96-20291  Filed  8-8-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-NM-251-AD] 

RIN212(>-AA64 

Airworthiness  Directives:  British 
Aerospace  Model  BAe  146-1 00 A 
-200A,  and  -300A  Series  Airplanes. 
and  Model  Avro  146-RJ70A,  -RJ85A, 
and  RJ-100A  Airplanes 

agency:  Federal  Aviation 

Administration,  IX)T. 

ACDON:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146  series  airplanes,  and  Model  Avro 
146-RJ  series  airplanes.  This  proposal 
would  require  a  one-time  inspection  of 
terminal  block  "D"  to  ensure  that  a  two- 
way  link  is  installed,  and  installation  of 
a  new  link,  if  necessary.  This  proposal 
is  prompted  by  a  report  indicating  that 
a  two-way  link  that  should  be  installed 
on  direct  current  (DC)  panel  No.  1  may 
be  missing  from  certain  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  a  two-way 
link  is  installed.  If  the  link  is  not 
installed,  it  could  result  in  loss  of  the 
emergency  electrical  system  and, 
consequently,  increased  pilot  workload 
and  possible  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
September  17,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
251-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056, 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Limited,  Avro  International  Aerospace 
Division,  Customer  Support,  Woodford 
Aerodrome.  Woodford.  Cheshire  SK7 
IQR,  England.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  .Aerospace  Engineer. 
Standardization  Branch,  A.N'M-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  93055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vsdll  be  filed  in  the  Rules 
Dodcet, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit,^  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-251-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-251-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAe  146-lOOA,  -200A,  and 
-300 A  series  airplanes,  and  Model  Avro 
146-RJ70A,  -RJ85A,  and  RJ-IOOA 
airplanes.  The  CAA  advises  that  it 
received  a  report  indicating  that  a  two- 
way  link  that  should  be  installed 
between  terminals  "D8"  and  "D9"  of 
terminal  block  "D"  on  direct  current 
(DC)  panel  No.  1  may  be  missing  from 
airplanes  having  a  dual  lead-add  battery 
installation.  The  No.  1  battery  is  off-line 
when  the  standby  generator  is  operating. 
Installation  of  the  two-way  link  ensures 
that  the  No.  2  battery  also  is  isolated, 
which  preserves  the  battery  charge  to 
ensure  that  emergency  electrical  power 
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can  be  sustained  from  the  batteries 
during  flights  for  a  minimum  duration 
of  one  hour.  If  the  electrical  system  fails 
totally,  use  of  batter\  power  would  be 
required;  however,  if  the  two-way  link 
is  missing,  the  No  2  batter%  would  have 
insufficient  capacity  to  power  the 
electrical  system  This  condition,  if  not 
corrected,  could  result  in  loss  of  the 
emergency  electncai  system,  and 
consequent  increased  pilot  workload 
and  possible  reduced  controllability  of 
the  airplane 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Avro 
International  Aerospace  Inspection 
Service  Bulletin  SB  24-107,  dated 
[anuary  25,  199.5,  which  describes 
prot'^dures  for  a  one-time  visual 
inspection  of  terminal  block  "D"  on  DC 
panel  No   1  to  ensure  that  a  two-way 
link  IS  installed  between  terminals  "D8" 
and  "D9."  and  installation  of  a  new 
link,  if  necessary 

The  CAA  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
au-p  lanes  in  the  United  Kingdom. 

F.\A'8  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
itf'pt  the  FA  A  informed  of  the  situation 
descnbed  above.  The  F.AA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tj^je  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  a  one-time  visual  inspection  of 
terminal  block  "D"  on  DC  panel  No.  1 
to  ensure  that  a  two-way  link  is 
installed  between  terminals  "D8"  and 
"D9."  and  installation  of  a  new  link,  if 
necessary  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 


proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  p>er 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $600.  or  $60 
per  airplane. 

The  cost  impact  figtire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompDsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  Tegidations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  wan-ant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHrNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

British  Aerospace:  Docket  95-NM-251- 

AD. 

Applicability:  Model  BAe  146-1  OCA, 
-200A.  and  -300A  series  airplanes  and 
Model  Avro  14&-RI70A.  -RJ85A,  and  RJ- 
lOOA  airplanes  equipped  with  a  dual  lead- 
acid  battery  mstalladon  (British  Aerospace 
Modification  HCM40028B  or  D) 
accomplished  during  production  or  in 
accordance  with  British  Aerospace 
Modification  Service  Bulletin  24-45-40028D; 
certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repwired  in 
the  area  subject  to  the  requirements  of  this 
AD  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  fjerformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Re(}uired  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  emergency  electrical 
system,  and  consequent  mrjeased  pilot 
workload  and  possible  reduced 
controllability  of  the  airplane  due  to 
insufficient  capacity  of  the  No  2  battery  to 
power  the  electrical  system;  accomplish  the 
following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD:  Perform  a  one-time  visual 
inspection  of  terminal  block  "D"  on  DC  panel 
No.  1  to  ensure  that  a  two-way  link  is 
installed  fc>etween  terminals  "D8"  and  "09," 
in  accordance  with  Avro  International 
Aerospace  Inspection  Service  Bulletin  S.B. 
24-107,  dated  January  25,  1995. 

(1)  If  a  two-way  link  is  installed,  no  further 
action  is  required  by  this  AD. 

(2)  If  no  two-way  link  is  installed,  prior  to 
further  flight,  install  a  new  two-way  link 
having  part  number  S34O3-102  on  terminals 
"D8"  and  ■•D9"  on  terminal  block  "D"  on  DC 
panel  No  1  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardizwtion  Branch,  ANM-113.  F.AA, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FA^^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2;  Information  concerning  the 
existence  nf  approved  alternative  methods  of 
compliance  with  this  .^D.  if  any.  may  be 
obtamed  from  the  Standardization  Branch, 
ANM-113. 
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(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
2, 1996. 

Gary  L.  Killion, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-20290  Filed  8-8-96;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN1010-AC19 

Proposed  Rule  to  Clarity  Unitization 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Extension  of  comment  period 
for  proposed  rule. 

SUMMARY:  This  document  extends  to 
August  19,  1996,  the  deadline  for  the 
submission  of  comments  on  the 
proposed  rule  governing  imitization  of 
Outer  Continental  Shelf  oil  and  gas 
leases,  which  was  published  on  Jime  5, 
1996.  The  proposed  rule  amends  the 
unitization  regulations  by  removing  the 
model  unit  agreements,  making  them 
available  from  the  Regional  Supervisor 
as  needed. 

DATES:  We  will  consider  all  comments 
that  are  received  by  August  19, 1996. 
We  will  begin  our  review  of  those 
commients  at  that  time  and  may  not  fully 
consider  comments  we  receive  after 
August  19,  1996. 

ADDRESSES:  Mail  or  hand-carry 
conunents  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
381  Elden  Street;  Mail  Stop  4700; 
Hemdon,  Virginia  20170-4817; 
Attention:  Chief,  Engineering  and 
Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Wilson,  Engineering  and  Standards 
Branch,  Telephone (703)  787-1600. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
has  been  asked  to  extend  the  deadline 
for  respondents  to  submit  comments  on 
the  proposed  rule  published  on  Jime  5, 
1996  (61  FR  28525).  The  requests 
explain  that  more  time  is  needed  to 
allow  respondents  time  to  prepare 
comments  on  omissions  in  the  proposed 
rule. 


Dated:  August  5.  1996. 
Lucy  R.  Querques. 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 
[FR  Doc.  96-20354  Filed  8-8-96;  8:45  am] 

BJLUNG  CODE  431fr-MR-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  227 

[DocKetNo  96073021 0-62-;  0-01  ;I.D. 
0502940] 

Endangered  and  Threatened  Species; 
Proposed  Endangered  Status  for  Five 
ESUs  of  Steelhead  and  Proposed 
Threatened  Status  for  Five  ESUs  of 
Steelhead  in  Washington,  Oregon, 
Idaho,  and  California 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  yVdmiiustration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  has  completed  a 
comprehensive  status  review  of  West 
Coast  steelhead  (Oncorhynchus  mykiss, 
or  O.  mykiss)  populations  in 
Washington,  Oregon,  Idaho,  and 
Qdifomia,  and  has  identified  15 
Evolutionarily  Significant  Units  (ESUs) 
within  this  range.  NMFS  is  now  issuing 
a  proposed  rule  to  Ust  five  ESUs  as 
endangered  and  five  ESUs  as  threatened 
under  the  Endangered  Species  Act 
(ESA).  The  endangered  steelhead  ESUs 
are  located  in  California  (Central 
CaUfomia  Coast,  South/Central 
Cahfomia  Coast,  Southern  California, 
and  Central  Valley  ESUs)  and 
Washington  (Upper  Columbia  River 
ESU).  The  threatened  steelhead  ESUs 
are  dispersed  throughout  all  four  states 
and  include  the  Snake  River  Basin, 
Lower  Columbia  River,  Oregon  Coast, 
Klamath  Mountains  Province,  and 
Northern  CaUfomia  ESUs.  NMFS  is  also 
designating  the  Middle  Columbia  River 
ESU  as  a  candidate  species. 

NMFS  is  requesting  pubUc  comments 
on  the  biological  issues  pertaining  to 
this  proposed  rule  and  suggestions  on 
integrated  local/state/Federal 
conservation  measures  that  might  best 
achieve  the  purposes  of  the  ESA  relative 
to  recovering  the  health  of  steelhead 
populations  and  the  ecosystems  upon 
which  they  depend.  Should  the 
proposed  Ustings  be  made  final, 
protective  regulations  under  the  ESA 
would  be  put  into  effect  and  a  recovery 
program  would  be  implemented. 


DATES:  Comments  must  be  received  by 
November  7,  1996.  NMFS  will 
announce  the  dates  and  locations  of 
public  hearings  in  Washington,  Oregon, 
Idaho,  and  CaUfomia  in  a  separate 
Federal  Register  document.  Requests  for 
additional  public  hearings  must  be 
received  by  September  23, 1996. 
ADDRESSES:  Comments  on  this  proposed 
rule  and  requests  for  pubUc  hearings  or 
reference  materieds  should  be  sent  to  the 
Protected  Species  Branch, 
Environmental  and  Technical  Services 
Division,  NMFS,  Northwest  Region,  525 
NE  Oregon  Street,  Suite  500,  Portland, 
OR  97232-2737. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin.  503-231-2005,  Craig 
Wingert,  310-980-4021,  or  Marta         , 
Nammadc.  301-713-1401. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  May  5, 1992,  NMFS  received  a 
petition  to  Ust  Illinois  River  winter 
steelhead  from  the  Oregon  Natural 
Resources  Council,  the  Siskiyou 
Regional  Education  Project,  Federation 
of  Fly  Fishers,  Kalmiopsis  Audubon 
Society,  Siskiyou  Audubon  Society, 
Klamath/Siskiyou  CoaUtion, 
Headwaters,  The  Wildemess  Society, 
North  Coast  Environmental  Center,  The 
Sierra  Club— Oregon  Chapter,  and  the 
National  WildUfe  Federation.  On  July 
31, 1992,  NMFS  pubUshed  a  notice 
stating  that  the  petition  presented 
substantial  information  indicating  that  a 
Usting  might  be  warranted  (57  FR 
33939)  and  concurrently  soUcited 
information  about  the  status  of  this 
population.  NMFS  completed  a  status 
review  (Busby  et  al.  1993)  that  was 
summarized  in  a  May  20, 1993, 
determination  (58  FR  29390).  NMFS 
concluded  that  Illinois  River  winter 
steelhead  did  not  represent  a  "species" 
under  the  ESA  and  Uierefore,  a  proposal 
to  Ust  this  population  was  not 
warranted.  However,  NMFS  recognized 
that  this  population  was  part  of  a  larger 
ESU  whose  extent  had  not  yet  been 
determined,  but  whose  status  might 
warrant  Usting  because  of  declining 
trends  in  steelhead  abundance  observed 
in  several  southern  Oregon  streams. 

In  its  May  20, 1993,  finding  regarding 
Illinois  River  winter  steelhead,  NMFS 
announced  that  it  would  conduct  an 
expanded  status  review  to  identify  all 
coastal  steelhead  ESU(s)  within 
CaUfomia,  Oregon,  and  Washington, 
and  to  determine  whether  any  identified 
ESU(s)  warrant  Usting  imder  the  ESA. 
Subsequently,  on  Febmary  16, 1994, 
NMFS  received  a  jjetition  from  the 
Oregon  Natural  Resources  Coimcil  and 
15  co-petitioners  to  Ust  all  steelhead  (or 
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specific  ESUs,  races,  or  stcxJts)  within 
the  states  of  Cahfomia,  Oregon, 
Washington,  and  Idaho  In  response  to 
this  petition,  N'MFS  announced  the 
expansion  of  its  status  review  of 
steelhead  to  include  inland  steelhead 
populations  occurring  in  eastern 
Washington  and  Oregon  and  the  State  of 
Icidho  (59  FR  27527;  May  27,  1994). 

On  September  21.  1993.  NMFS 
received  a  petition  from  Washington 
Trout  to  list  Deer  Creek  summer 
steelhead.  On  December  23,  1993, 
NfMFS  concluded  that  the  petition 
presented  substantial  information 
indicating  that  listing  may  be  warranted 
(58  FR  68108).  NMFS  completed  a 
status  review  which  concluded  that 
Deer  Creek  summer  steelhead  did  not 
represent  a  "species"  under  the  ESA  (59 
FR  59981,  November  21,  1994).  and, 
therefore,  a  proposal  to  list  this 
population  under  the  ESA  was  not 
warranted.  However,  NMFS  further 
concluded  that  Deer  Creek  summer 
steelhead  were  part  of  a  larger  ESU  that 
may  warrant  listing  under  the  ESA  and 
for  which  a  status  review  was  currently 
underway. 

On  March  16,  1995,  NMFS  published 
a  proposed  rule  to  list  Klamath 
Mountains  Province  steelhead  as 
threatened  (60  FR  14253).  This  proposal 
included  steelhead  populations 
occurring  in  coastal  streams  between 
Cape  Blanco.  OR.  and  the  Klamath  River 
Basin  in  Oregon  and  Cahfomia, 
inclusive.  A  brief  summary  of  this  ESU 
is  included  in  the  current  proposed  rule. 
Public  conmaents  were  received  on  this 
earlier  proposal. 

During  tne  coastwide  steelhead  statiis 
review.  N'MFS  assessed  the  best 
available  scientific  and  commercial 
data,  including  technical  information 
from  Pacific  Salmon  Biological 
Technical  Committees  (PSBTCs)  and 
interested  parties  in  Washington, 
Oregon,  Idaho,  and  Cahfomia.  The 
PSBTCs  consisted  primarily  of  scientists 
(from  Federal,  state,  and  local  resource 
agencies.  Indian  tribes,  industries, 
universities,  professional  societies,  and 
public  interest  groups)  possessing 
technical  expertise  relevant  to  steelhead 
and  their  habitats. 

A  NMFS  Biological  Review  Team, 
composed  of  staff  from  NMFS' 
Northwest  Fisheries  Science  Center  and 
Southwest  Regional  Office,  as  well  as  a 
representative  of  the  National  Biological 
Service,  has  completed  a  coastwide 
status  review  for  steelhead 
(Memorandum  to  William  Stelle  and 
Hilda  Diaz-Soltero  from  M.  Schiewe, 
July  17.  1995.  Review  of  the  Status  of 
Steelhead  (O,  mykiss)  from  Washington, 
Idaho.  Oregon,  and  California  under  the 
U.S.  Endangered  Species  Act].  Copies  of 


the  memorandum  are  available  upon 
request  (see  ADDRESSES  section)  The 
review,  summarized  below,  identifies  15 
ESUs  of  steelhead  in  the  four  states. 
NMFS  is  proposing  to  Ust  five  ESUs  as 
endangered  and  five  ESUs  as  threatened 
under  the  ESA.  hi  addition,  NMFS  is 
proposing  to  add  the  Middle  Columbia 
River  ESU  to  the  candidate  species  list. 
The  complete  resujts  of  NMFS'  status 
review  of  steelhead  populations  will  be 
pubUshed  in  a  forthcoming  NOAA 
Technical  Memorandum  (Busby  et  al., 
in  press). 

Steelhead  Life  History 

Steelhead  exhibit  one  of  the  most 
complex  suite  of  Ufe  history  traits  of  any 
salmonid  species.  Steelhead  may  exhibit 
emadromy  (meaning  that  they  migrate  as 
juveniles  from  fresh  water  to  the  ocean, 
and  then  return  to  spawn  in  fresh  water) 
or  freshwater  residency  (meaning  that 
they  reside  their  entire  life  in  fi^sh 
water).  Resident  forms  are  usually 
referred  to  as  "rainbow"  or  "redband" 
trout,  while  anadromous  li^e  forms  are 
termed  "steelhead."  Few  detailed 
studies  have  been  conducted  regarding 
the  relationship  between  resi''ent  and 
anadromous  O.  mykiss  and  as  ?  result, 
the  relationship  between  these  two  life 
forms  is  poorly  understood.  Recently 
however,  the  scientific  name  for  the 
biological  species  that  includes  both 
steelhead  and  rainbow  trout  was 
changed  from  Salmo  gairdneri  to  O. 
mykiss.  This  change  reflects  the  premise 
that  all  trouts  from  western  North 
America  share  a  common  lineage  with 
Pacific  salmon. 

Steelhead  typically  migrate  to  marine 
waters  after  spending  2  years  in  fresh 
water.  They  then  reside  in  marine 
waters  for  typically  2  or  3  years  prior  to 
retiuning  to  their  natal  stream  to  spawn 
as  4-  or  5-year-olds.  Unlike  Pacific 
salmon,  steelhead  are  iteroparous, 
meaning  that  they  are  capable  of 
spawning  more  than  once  before  they 
die.  However,  it  is  rare  for  steelhead  to 
spawn  more  than  twice  before  dying; 
most  that  do  so  are  females.  Steelhead 
adults  typically  spawn  between 
December  and  June  (Bell,  1990). 
Depending  on  water  temperature, 
steelhead  eggs  may  incubate  in  "redds" 
(nesting  gravels)  for  1.5  to  4  months 
before  hatching  as  "alevins"  (a  larval 
life  stage  dependent  on  food  stored  in  a 
yolk  sac).  Following  yolk  sac 
absorption,  alevins  emerge  from  the 
gravel  as  young  juveniles  or  "fry"  and 
begin  actively  feeding.  Juveniles  rear  in 
fresh  water  from  1  to  4  years,  then 
mijoate  to  the  ocean  as  "smolts." 

Biologically,  steelhead  can  be  divided 
into  two  reproductive  ecotypes,  based 
on  their  state  of  sexual  maturity  at  the 


time  of  river  entry  and  the  duration  of 
their  spawning  migration.  These  two 
ecotypes  are  termed  "stream  matunng" 
and  "ocean  matunng  "  Stream  maturing 
steelhead  enter  fresh  water  m  a  sexually 
immature  condition  and  require  several 
months  to  mature  and  spawn.  Ocean 
maturing  steelhead  enter  fresh  water 
with  well-developed  gonads  and  spawn 
shortly  after  river  entrv  These  two 
reproductive  ecotypes  are  more 
commonly  referred  to  by  their  season  of 
freshwater  entry  (e.g.,  summer  and 
winter  steelhead). 

Two  major  genetic  groups  or 
"subspecies  '  of  steelhead  occiu  on  the 
west  coast  of  the  United  States:  a  coastal 
group  and  an  inland  group,  separated  in 
the  Fraser  and  Columbia  River  Basins  by 
the  Cascade  crest  approximately  (Huzyk 
&  Tsuyuki,  1974:  Allendorf,  1975;  Utter 
&  Allendorf,  1977;  Okazaki,  1984; 
Parkinson,  1984;  Schreck  et  al.,  1986; 
Reisenbichler  et  al.,  1992).  Behnke 
(1992)  proposed  to  classify  the  coastal 
subspecies  as  O.  m.  irideus  and  the 
inland  subspecies  as  O.  m.  gairdneri. 
These  genetic  groupings  apply  to  both 
anadromous  and  nonanadromous  forms 
of  O.  mykiss.  Both  coastal  and  inland 
steelhead  occur  in  Washington  and 
Oregon  California  is  thought  to  have 
only  coastal  steelhead  while  Idaho  has 
only  inland  steelhead 

riistoncally.  steelhead  were 
distributed  throughout  the  North  Pacific 
Ocean  from  the  Kamchatka  Peninsula  in 
Asia  to  the  northern  Baja  Peninsula. 
Presently,  the  species  distribution 
extends  from  the  Kamchatka  Peninsula, 
east  and  south  along  the  Pacific  coast  of 
North  America,  to  at  least  Mahbu  Creek 
in  southern  California.  There  are 
infrequent  anecdotal  reports  of 
steelhead  continuing  to  occur  as  far 
south  as  the  Santa  Margarita  River  in 
San  Diego  County  (McEwan  &  Jackson, 
1996).  Historically,  steelhead  likely 
inhabited  most  coastal  streams  in 
Washington,  Oregon,  and  Cahfomia  as 
well  as  many  inland  streams  in  these 
states  and  Idaho.  However,  during  this 
century,  over  23  indigenous,  naturally- 
reproducing  stocks  of  steelhead  are 
believed  to  have  been  extirpated,  and 
many  more  are  thought  to  be  in  decline 
in  numerous  coastal  and  inland  streams 
in  Washington,  Oregon.  Idaho,  and 
California,  Forty-three  stocks  have  been 
identified  by  Nehlsen  et  al.  (1991)  as 
being  at  moderate  or  high  risk  of 
extinction. 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  hsting  as  a  threatened 
or  endangered  species,  the  identified 
populations  of  steelhead  must  be 
considered  'species  '  under  the  ESA. 
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The  ESA  defines  a  "species"  to  include 

anv  subspecies  of  fish  or  wldlife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
mature,"  NMFS  published  a  policy  (56 
FR  58612,  November  20,  1991) 
descnbing  the  agencies  appHcation  of 
the  ESA  definition  of  "species"  to 
anadromous  Pacific  salmonid  species. 
NTvlFS  s  policy  provides  that  a  Pacific 
salmomd  population  will  be  considered 
distinct  and.  hence,  a  species  under  the 
ESA  if  it  represents  an  ESU  of  the 
biological  species.  A  population  must 
satisfy  two  criteria  to  be  considered  an 
ESU:  (1)  It  must  be  reproductively 
isolated  from  other  conspecific 
population  units,  and  (2)  it  must 
represent  an  important  component  in 
the  evolutionary  legacy  of  the  biological 
species  The  first  criterion,  reproductive 
isolation,  need  not  be  absolute,  but  must 
be  strong  enough  to  permit 
evolutionarily  important  difi^erences  to 
accrue  in  differerxt  population  units. 
The  second  criterion  is  met  if  the 
population  f:ontnbutes  substantially  to 
the  ecological/ genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
a  scientific  paper  "Pacific  Salmon 
{Oncorh\Tichus  spp.)  and  the  Definition 
of  'Species  under  the  Endangered 
Species  Act"  and  a  NOAA  Technical 
Memorandum  "Definition  of 'Species' 
Under  the  Endangered  Species  Act: 
Application  to  Pacific  Ssilmon,"  which 
are  available  upon  request  (see 
ADDRESSES)  The  following  sections 
describe  the  genetic,  ecological,  and  life 
history  characteristics,  as  well  as 
human-induced  genetic  changes  that 
NMFS  assessed  to  determine  the 
number  and  geographic  extent  of 
steelhead  ESUs. 

Reproductive  Isolation 

Genetic  data  provide  useful  indirect 
information  on  reproductive  isolation 
because  they  integrate  information 
about  migration  and  gene  flow  over 
evolutionarily  important  time  frames. 
During  the  status  review,  NMFS  worked 
in  cooperation  with  the  States  of 
Cahfomia,  Oregon,  Idaho,  and 
Washington  to  develop  a  genetic  stock 
identification  data  base  for  steelhead. 
Natural  and  hatchery  steelhead  were 
collected  by  NMFS,  California 
Department  of  Fish  and  Game  (CDFG), 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW),  Idaho  Department  of  Fish  and 
Game  (IDFG),  Washington  Department 
of  Fish  and  Wildlife  (WDFW),  and  U.S. 
Fish  and  Wildlife  Service  (USFWS)  for 
protein  electxophoretic  analysis  by 
NMFS  and  WDFW,  ExisUngNMFS  data 
for  Coliunbia  and  Snaka  River  Basin 


steelhead  were  also  included  in  the  data 
base. 

In  addition  to  the  new  studies, 
pubUshed  results  from  numerous 
studies  of  genetic  characteristics  of 
steelhead  populations  were  considered. 
These  included  studies  based  on  protein 
electrophoresis  (Huzyk  &  Tsuyuki,  1974; 
Allendorf.  1975;  Utter  &  Allendorf, 
1977;  Okazaki.  1984;  Parkinson,  1984; 
Campion  &  Johnson,  1985;  Milner  & 
Teel,  1985;  Schreck  et  al.,  1986; 
Hershberger  &  Dole,  1987;  Berg  &  Gall. 
1988;  Reisenbichler  &  Phelps,  1989; 
Reisenbichler  et  al.,  1992;  Currens  & 
Schreck,  1993;  Waples  et  al.,  1993; 
Phelps  et  al,  1994;  Leider  et  al.,  1995). 
Supplementing  these  protein 
electrophoretic  studies  were  two  studies 
based  on  mitochondrial  DNA  (Buroker, 
impubUshed;  Nielsen,  1994)  and 
chromosomal  karyotyping  studies 
conducted  by  Thorgard  (1977, 1983)  and 
Ostberg  and  Thorgard  (1994). 

Genetic  information  obtained  from 
allozyme,  DNA,  and  chromosomal 
sampling  indicate  a  strong 
differentiation  between  coastal  and 
inland  subspecies  of  steelhead.  Several 
studies  have  identified  coastal  and 
inland  forms  of  O.  mykiss  as  distinct 
genetic  life  forms.  Allendorf  (1975)  first 
identified  coastal  and  inland  steelhead 
hfe  forms  in  Washington,  Oregon,  and 
Idaho  based  on  large  and  consistent 
allele  frequency  differences  which 
applied  to  both  anadromous  and 
resident  O.  mykiss.  In  the  Columbia 
River,  it  was  determined  that  the 
geographic  boundary  of  these  life  forms 
occurs  at  about  the  Cascade  crest. 
Subsequent  studies  have  supported  this 
finding  (Utter  &  Allendorf.  1977; 
Okazaki.  1984;  Schreck  et  al.,  1986; 
Reisenbichler  et  al.,  1992).  Recent 
genetic  data  &t)m  WDFW  further 
supports  the  major  differentiation 
between  coastal  and  inland  steelhead 
forms. 

Few  detailed  studies  have  explored 
the  relationship  between  resident  and 
anadromous  O.  mykiss  residing  in  the 
same  location.  Genetic  studies  generally 
show  that,  in  the  same  geographic  area, 
resident  and  anadromous  life  forms  are 
more  similar  to  each  other  than  either  is 
to  the  same  form  from  a  different 
geographic  area.  Recently,  Leider  et  al. 
(1995)  found  that  results  from 
comparisons  of  rainbow  trout  in  the 
Elwha  and  Cedar  Rivers  and 
Washington  steelhead  indicate  that  the 
two  forms  are  not  reproductively 
isolated.  Further,  Leider  et  al.  (1995) 
also  concluded  that,  based  on 
preliminary  analyses  of  data  from  the 
Yakima  and  Big  White  Salmon  Rivers, 
resident  trout  would  be  genetically 
indistinguishable  from  steelhead.  Based 


on  these  studies,  it  appears  that  resident 
and  anadromous  O.  mykiss  from  the 
same  geographic  area  may  share  a 
common  gene  pool,  at  least  over 
evolutionary  time  periods. 

Based  on  the  available  genetic 
information,  it  was  the  consensus  of 
NMFS  scientists,  as  well  as  regional 
fishery  biologists,  that  resident  fish 
should  generally  be  considered  part  of 
the  steelhead  ESUs.  Hov^rever,  even 
though  NMFS  requested  data  regarding 
resident  rainbow  trout  abundance 
during  its  west  coast  steelhead  status 
review,  very  little  was  received,  making 
status  determinations  with  respect  to 
resident  rainbow  trout  problematic. 
Because  available  information  does  not 
clearly  define  the  relationship  between 
resident  rainbow  trout  and  steelhead, 
NMFS  is  not  proposing  to  Ust  resident 
rainbow  trout  at  this  time.  However, 
through  this  proposed  rule,  NMFS  is 
requesting  pubUc  comment  regarding 
the  inclusion  of  resident  rainbow  trout 
in  proposed  steelhead  ESUs.  Prior  to  the 
final  listing  determination,  NMFS  will 
work  with  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  other  fisheries 
comanagers  to  examine  the  relationship 
between  resident  and  anadromous  O. 
mykiss  in  the  ESUs  proposed  for  listing. 

Genetic  Changes  Due  to  Human 
Activities 

The  effects  of  artificial  propagation 
and  other  human  activities  can  be 
relevant  to  ESA  listing  determinations 
in  two  ways.  First,  such  activities  can 
genetically  change  natural  populations 
so  much  that  they  no  longer  represent 
an  evolutionarily  significant  component 
of  the  biological  species  (Waples,  1991). 
For  example,  in  1991,  NMFS  concluded 
that,  as  a  result  of  massive  and 
prolonged  effects  of  artificial 
propagation,  harvest,  and  habitat 
degradation,  the  agency  could  not 
identify  natural  populations  of  coho 
salmon  (O.  kisutch)  in  the  lower 
Colimibia  River  that  quaUfied  for  ESA 
Usting  consideration  (56  FR  29553,  June 
27, 1991).  Second,  risks  to  the  viability 
and  genetic  integrity  of  native  salmon 
populations  posed  by  hiunan  activities 
may  contribute  to  their  threatened  or 
endangered  status  (Goodman,  1990; 
Hard  et  al..  1992).  The  severity  of  these 
effects  on  natural  populations  depends 
both  on  the  nature  of  the  effects  (e.g., 
harvest  rate,  gear  size,  or  type  of 
hatchery  practice)  and  their  magnitude 
(e.g.,  diuation  of  a  hatchery  program 
and  number  and  hfe-history  stage  of 
hatchery  fish  involved). 

In  the  case  of  west  coast  steelhead, 
artificial  propagation  is  a  common 
practice  to  supplement  stocks  for 
recreational  fisheries.  However,  in  many 
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areas,  a  significant  portion  of  the 
naturally  spawning  population  consists 
of  hatcherv-produced  steelhead.  In 
several  of  the  steelhead  ESUs,  over  50 
percent  of  the  naturally  spawning  fish 
are  from  hatcheries.  Many  of  these 
hatchery-produced  fish  are  derived  from 
a  few  stocks  which  may  or  may  not  have 
originated  from  the  geographic  area 
where  they  are  released  .Artificial 
propagation  of  steelhead  has  been,  and 
continues  to  be,  a  common  occurrence 
throughout  the  range  of  west  coast 
steelhead  However,  m  several  of  the 
ESUs  analyzed,  insufficient  or  uncertain 
information  exists  regarding  the 
interactions  between  hatchery  and 
natural  fish,  and  the  relative  abundance 
of  hatchery  and  natural  stocks.  The 
impacts  of  hatchery  activities  in  specific 
ESUs  is  discussed  below  under  Status  of 
Steelhead  ESUs. 

EcologicalA^enetic  Diversity 

Several  tv'pes  of  physical  and 
biological  evidence  were  considered  in 
evaluating  the  contribution  of  steelhead 
from  Washington,  Oregon,  Idaho,  and 
California  to  the  ecological/ genetic 
diversity  of  the  biological  species 
throughout  its  range  Factors  examined 
included:  (1)  The  physical 
environment — geology,  soil  type,  air 
temperature,  precipitation,  river  flow 
patterns,  water  temperature,  and 
vegetation.  (2)  biogeographv — marine. 
pstuarine.  and  freshwater  fish 
distributions;  and  (3)  life  history  traits — 
age  at  smoking,  age  at  spawning,  river 
entry  timing,  and  spawning  timing.  An 
analysis  of  the  physical  environment 
and  life  history  traits  provides 
important  insight  into  the  ecological/ 
genetic  diversity  of  the  species  and  can 
reflect  unusual  or  distinctive 
adaptations  that  promote  evolutionary 
processes.  Following  is  a  brief  summary 
of  the  relevance  of  these  factors  for  each 
ESU 

ESU  Determinations 

The  ESU  determinations  described 
here  represent  a  synthesis  of  a  large 
amount  of  diverse  information.  In 
general,  the  proposed  geographic 
boundaries  for  each  ESU  (i.e.,  the 
watersheds  within  which  the  members 
of  the  ESU  are  typically  found)  are 
supported  by  several  lines  of  evidence 
that  show  similar  patterns.  However,  the 
diverse  data  sets  are  not  always  entirely 
congruent  Uior  would  they  be  expected 
to  be),  and  the  proposed  boundaries  are 
not  necessarily  the  only  ones  possible. 
For  example,  m  some  cases  (e.g.,  in  the 
Middle  Columbia  River  near  the 
Cascade  Crest),  environmental  changes 
occur  over  a  transition  zone  rather  than 
abruptly. 


Based  on  the  best  available  scientific 
and  commercial  information,  including 
the  biological  effects  of  human 
activities.  NMFS  has  identified  15  ESUs 
that  include  steelhead  populations  from 
Washington.  Oregon,  Idaho,  and 
California.  The  15  ESUs  are  briefly 
described  and  characterized  below. 
Genetic  data  (from  studies  of  protein 
electrophoresis  and  ON  A]  were  the 
primary  evidence  considered  for  the 
reproductive  isolation  criterion, 
supplemented  by  inferences  about 
barriers  to  migration  created  by  natural 
geographic  features  and  human-induced 
changes  resulting  from  artificial 
propagation  and  harvest.  Factors 
considered  to  be  most  informative  in 
evaluating  ecological/ eenetic  diversity 
include  data  pertaining  to  the  physical 
environment,  ocean  conditions/ 
upwelling.  vegetation,  estuarine  and 
freshwater  fish  distributions,  river  entry, 
and  spawning  timing. 

(1)  Paget  Sound 

The  geographic  boundaries  of  this 
coastal  steelhead  ESU  extend  from  the 
United  States/Canada  border  and 
include  steelhead  in  river  basins  of  the 
Strait  of  Juan  de  Fuca.  Puget  Sound,  and 
Hood  Canal,  WA.  Included  are  river 
basins  east  of  and  including  the  Elwha 
River  and  north  to  include  the  Nooksack 
River.  This  region  is  in  the  rain  shadow 
of  the  Olympic  Moimtains,  is  therefore 
drier  than  the  rainforest  area  of  the 
western  Olympic  Peninsula,  and  is 
dominated  by  western  hemlock  forests. 
Streams  are  characterized  by  cold  water, 
high  average  flows,  and  a  relatively  long 
duiration  of  peak  flows  that  occur  twice 
each  year. 

Recent  genetic  data  provided  by 
WDFW  show  that  steelhead  in  the  Puget 
Soimd  area  generally  form  a  coherent 
group  distinct  from  populations 
elsewhere  in  Washington.  Chromosomal 
studies  show  that  steelhead  from  the 
Puget  Soimd  area  have  a  distinctive 
karyotype  not  found  in  other  regions. 
No  recent  genetic  comparisons  have 
been  made  between  Puget  Sound  and 
British  Coliunbia  steelhead;  however, 
Nooksack  River  steelhead  tend  to  differ 
genetically  from  other  Puget  Sound 
stocks,  indicating  a  genetic  transition 
zone  in  northern  Puget  Souind. 

In  Ufe  history  traits,  there  appears  to 
be  a  sharp  transition  between  steelhead 
populations  from  Washington,  which 
smolt  primarily  at  age  2,  and  those  in 
British  Coliunbia,  which  most 
commonly  smolt  at  age  3.  This  pattern 
holds  for  comparisons  across  the  Strait 
of  Juan  de  Fuca  as  well  as  for 
comparisons  of  Puget  Sound  and  Strait 
of  Georgia  populations.  At  the  present 
time,  therefore,  evidence  suggests  that 


the  northern  boundary  for  this  ESU 
coincides  approximately  with  the 
United  States/Canada  border.  This  ESU 
is  primarily  composed  of  winter 
steelhead  but  includes  several  stocks  of 
summer  steelhead,  usually  in  subbasins 
of  large  river  systems  and  above 
seasonal  hydrologic  barriers. 

(2)  Olympic  Peninsula 

This  coastal  steelhead  ESU  occupies 
river  basins  of  the  Olympic  Peninsula, 
WA.  west  of  the  Elwha  River  and  south 
to.  but  not  including,  the  rivers  that 
flow  into  Grays  Harbor.  WA.  Streams  in 
the  Olympic  Peninsula  are  similar  to 
those  in  Puget  Sound  and  are 
characterized  by  high  levels  of 
precipitation  and  cold  water,  high 
average  flows,  and  a  relatively  long 
duration  of  peak  flows  that  occur  twice 
a  year.  In  contrast  to  the  more  inland 
areas  of  Puget  Sound  where  western 
hemlock  is  the  dominant  forest  cover  at 
sea  level,  lowland  vegetation  in  this 
region  is  dominated  by  Sitka  spruce. 

Genetic  data  collected  by  WDFW 
indicate  that  steelhead  in  this  region  are 
substantially  isolated  from  other  regions 
in  v.'estem  Washington.  Only  Umited 
hfe  history  information  is  available  for 
Olympic  Peninsula  steelhead,  and  the 
information  that  does  exist  is  primarily 
from  winter-run  fish.  As  with  the  Puget 
Sound  ESU,  known  life  history 
attributes  of  Olympic  Peninsula 
steelhead  are  similar  to  those  for  other 
west  coast  steelhead,  the  notable 
exception  being  the  difference  between 
United  States  and  Canadian  populations 
in  age  at  smelting.  This  ESU  is  primarily 
composed  of  winter  steelhead  but 
includes  several  stocks  of  summer 
steelhead  in  the  larger  rivers. 

(3)  Southwest  Washington 

This  coastal  steelhead  ESU  occupies 
the  river  basins  of.  and  tributaries  to, 
Grays  Harbor,  Willapa  Bay,  and  the 
Columbia  River  below  the  Cowlitz  River 
in  Washington  and  below  the 
Willamette  River  in  Oregon.  Willapa 
Bay  and  Grays  Harbor  in  southwest 
Washington  have  extensive  intertidal 
mud  and  sand  flats  and  differ 
substantially  from  estuaries  to  the  north 
and  south,  this  similarity  between  the 
Willapa  Bay  and  Grays  Harbor  estuaries 
results  from  the  shared  geology  of  the 
area-and  the  tramsportation  of  Columbia 
River  sediments  northward  along  the 
Washington  coast.  Rivers  draining  into 
the  Columbia  River  have  their 
headwaters  in  increasingly  drier  areas, 
moving  from  west  to  east.  Columbia 
River  tributaries  that  drain  the  Cascade 
Mountains  have  proportionally  higher 
flows  in  late  summer  and  early  fall  than 
rivers  on  the  Oregon  coast. 
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Recent  genetic  data  (Leider  at  al.. 
1995)  show  consistent  differences 
between  steelhead  populations  from  the 
southwest  Washington  coast  and  coastal 
areas  to  the  north,  as  well  as  Columbia 
River  drainages  east  of  the  Cowlitz 
River.  Genetic  data  do  not  clearly  define 
the  relationship  between  southwest 
Washington  steelhead  and  lower 
Colimibia  River  steelhead.  This  ESU  is 
primarily  composed  of  winter  steelhead 
but  includes  summer  steelhead  in  the 
Himiptulips  and  Chehalis  River  Basins. 

(4)  Lower  Columbia  River 

This  coastal  steelhead  ESU  occupies 
tributaries  to  the  Columbia  River 
between  the  Cowlitz  and  Wind  Rivers  in 
Washingtnn  and  thp  Willamette  and 
Hood  Rivers  in  Oregon.  Excluded  are 
steelhead  in  the  upper  Willamette  River 
Basin  above  Willamette  Falls,  and 
steelhead  from  the  Little  and  Big  White 
Salmon  Rivers  in  Washington.  Similar 
to  Willapa  Bay  and  Grays  Harbor  in 
southwest  Washington,  the  lower 
Columbia  River  has  extensive  intertidal 
'  mud  and  sand  flats  and  differs 
substantially  from  estuaries  to  the  north 
and  south.  This  similarity  results  from 
the  shared  geology  of  the  area  and  the 
transportation  of  Columbia  River 
sediments  northward  along  the 
Washington  coast.  Rivers  draining  into 
the  Columbia  River  have  their 
headwaters  in  increasingly  drier  areas, 
moving  from  west  to  east.  Columbia 
River  tributaries  that  drain  the  Cascade 
Mountains  have  proportionally  higher 
flows  in  late  simimer  and  early  fall  than 
rivers  on  the  Oregon  coast. 

Steelhead  populations  in  this  ESU  are 
of  the  coastal  genetic  group  (Schreck  et 
al.,  1986:  Reisenbichler  ef  al.  1992; 
Chapman  et  al.,  1994),  and  a  number  of 
genetic  studies  have  showra  that  they  are 
part  of  a  different  ancestral  lineage  than 
inland  steelhead  from  the  Columbia 
River  Basin.  Genetic  data  also  show 
steelhead  from  this  ESU  to  be  distinct 
from  steelhead  from  the  upper 
Willamette  River  and  coastal  streams  in 
Oregon  and  Washington  WDFW  data 
showed  genetic  affinity  between  the 
Kalama,  Wind,  and  Washougal  River 
steelhead.  The  data  show  differentiation 
between  the  Lower  Columbia  River  ESU 
and  the  Southwest  Washington  and 
Middle  Colimibia  River  Basin  ESUs. 
This  ESU  is  composed  of  winter 
steelhead  and  summer  steelhead. 

(5)  Upper  Willamette  River 

This  coastal  steelhead  ESU  occupies 
the  Willamette  River  and  its  tributaries, 
upstream  from  Willamette  Falls.  The 
Willamette  River  Basin  is 
zoogeographically  complex.  In  addition 
to  its  connection  to  the  Colimibia  River, 


the  Willamette  has  had  connections 
with  coastal  basins  through  stream 
capture  and  headwater  transfer  events 
(Minckley  et  al.,  1986). 

Steelhead  from  the  upper  Willamette 
River  are  genetically  distinct  from  those 
in  the  lower  river.  Reproductive 
isolation  from  lower  river  populations 
may  have  been  faciUtated  by  Willamette 
Falls,  which  is  known  to  be  a  migration 
barrier  to  some  anadromous  salmonids. 
For  example,  winter  steelhead  and 
spring  Chinook  salmon  (O.  tshawytscha) 
occiured  historically  above  the  falls,  but 
sununer  steelhead,  fall  chinook  salmon, 
and  coho  salmon  did  not  (PGE,  1994). 

The  native  steelhead  of  this  basin  are 
late-migrating  winter  steelhead,  entering 
fresh  water  primarily  in  March  and 
April  (Howell  et  al.,  19P5).  whereas 
most  other  populations  of  west  coast 
winter  steelhead  enter  fresh  water 
beginning  in  November  or  December.  As 
early  as  1885,  fish  ladders  were 
constructed  at  Willamette  Falls  to  aid 
the  passage  of  anadromous  fish.  The 
ladders  have  been  modified  and  rebuilt, 
most  recently  in  1971,  as  technology  has 
improved  (Bennett,  1987;  PGE,  1994). 
These  fishways  facilitated  successful 
introduction  of  Skamania  stock  summer 
steelhead  and  early-migrating  Big  Creek 
stock  winter  steelhead  to  the  upper 
basin.  Another  effort  to  expand  the 
steelhead  production  in  the  upper 
Willamette  River  was  the  stocking  of 
native  steelhead  in  tributaries  not 
historically  used  by  that  species.  Native 
steelhead  primarily  used  tributaries  on 
the  east  side  of  the  basin,  with  cutthroat 
trout  predominating  in  streams  draining 
the  west  side  of  the  basin. 

Nonanadromous  O.  mykiss  are  known 
to  occupy  the  Upper  Willamette  River 
Basin;  however,  most  of  these 
nonanadromous  populations  occur 
above  natural  and  manmade  barriers 
(Kostow,  1995).  Historically,  spawning 
by  Upper  Willamette  River  steelhead 
was  concentrated  in  the  North  and 
Middle  Santiam  River  Basins  (Fulton, 
1970).  These  areas  are  now  largely 
blocked  to  fish  passage  by  dams,  and 
steelhead  spawTiing  is  now  distributed 
throughout  more  of  the  Upper 
Willamette  River  Basin  than  in  the  past 
(Fulton,  1970).  Due  to  introductions  of 
normative  steelhead  stocks  and 
transplantation  of  native  stocks  within 
the  basin,  it  is  difficult  to  formulate  a 
clear  picture  of  the  present  distribution 
of  native  Upper  Willamette  River  Basin 
steelhead,  and  their  relationship  to 
nonanadromous  and  possibly 
residuahzed  O.  mykiss  within  the  basin. 

(6)  Oregon  Coast 

This  coastal  steelhead  ESU  occupies 
river  basins  on  the  Oregon  coast  north 


of  Cape  Blanco,  excluding  rivers  and 
streams  that  are  tributaries  of  the 
Columbia  River.  Most  rivers  in  this  area 
drain  the  Coast  Range  Mountains,  have 
a  single  peak  in  flow  in  December  or 
January,  and  have  relatively  low  flow 
during  simmier  and  early  fall.  The 
coastal  region  receives  fairly  high 
precipitation  levels,  and  the  vegetation 
is  dominated  by  Sitka  spruce  and 
western  hemlock.  Upwelling  off  the 
Oregon  coast  is  much  more  variable  and 
generally  weaker  than  areas  south  of 
Cape  Blanco.  While  marine  conditions 
off  the  Oregon  and  Washington  coasts 
are  similar,  the  Colimibia  River  has 
greater  influence  north  of  its  mouth,  and 
the  continental  shelf  becomes  broader 
off  the  Washington  coast. 

Recent  genetic  data  from  steelhead  in 
this  ESU  are  limited,  but  they  show  a 
level  of  differentiation  from  populations 
from  Washington,  the  Columbia  River 
Basin,  and  coastal  areas  south  of  Cape 
Blanco.  Ocean  migration  patterns  also 
suggest  a  distinction  between  steelhead 
populations  norih  and  south  of  Cape 
Blanco.  Steelhead  (as  well  as  chinook 
and  coho  salmon)  from  streams  south  of 
Cape  Blanco  tend  to  be  south-migrating 
rather  than  north-migrating  (Everest, 
1973;  Nicholas  &  Hankin,  1988;  Pearcy 
et  al.,  1990;  Pearcy.  1992). 

The  Oregon  Coast  ESU  primarily 
contains  winter  steelhead;  there  are  only 
two  native  stocks  of  summer  steelhead. 
Summer  steelhead  occur  only  in  the 
Siletz  River,  above  a  waterfall,  and  in 
the  North  Umpqua  River,  where 
migration  distance  may  prevent  full 
utilization  of  available  habitat  by  winter 
steelhead.  Alsea  River  winter  steelhead 
have  been  widely  used  for  steelhead 
broodstock  in  coastal  rivers.  Populations 
of  nonanadromous  O.  mykiss  are 
relatively  uncommon  on  the  Oregon 
coast,  as  compared  with  other  areas, 
occurring  primarily  above  migration 
barriers  and  in  the  Umpqua  River  Basin 
(Kostow,  1995). 

Little  information  is  available 
regarding  migration  and  spawn  timing 
of  natural  steelhead  populations  within 
this  ESU.  Age  structure  appears  to  be 
similar  to  other  west  coast  steelhead, 
dominated  by  4-year-old  spawners. 
Iteroparity  is  more  common  among 
Oregon  coast  steelhead  than  populations 
to  the  north. 

(7)  Klamath  Mountains  Province 

This  coastal  steelhead  ESU  occupies 
river  basins  from  the  Elk  River  in 
Oregon  to  the  Klamath  and  Trinity 
Rivers  in  California,  inclusive.  A 
detailed  discussion  of  this  ESU  is 
presented  in  a  previous  NMFS  status 
review  (Busby  et  al.,  1994). 
Geologically,  this  region  includes  the 
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Klamath  Mountains  Province,  which  is 
not  as  erosive  as  the  Franciscan 
formation  terrains  south  of  the  Klamath 
River  Basin.  Dominant  vegetation  along 
the  coast  is  redwood  forest,  while  some 
interior  basms  are  much  drier  than 
surrounding  areas  and  are  characterized 
by  many  endemic  species.  Elevated 
stream  temperatures  are  a  factor 
affecting  steelhead  and  other  species  in 
some  of  the  larger  river  basins.  With  the 
exception  of  major  river  basins  such  as 
the  Rogue  and  Klamath,  most  rivers  in 
this  region  have  a  short  duration  of  peak 
flows  Strong  and  consistent  coastal 
upwelling  begins  at  about  Cape  Blanco 
and  continues  south  into  central 
Cahfomia.  resulting  in  a  relatively 
productive  nearshore  marine 
environment. 

Protein  electrophoretic  analyses  of 
coastal  steelhead  have  indicated  genetic 
discontinuities  between  the  steelhead  of 
this  region  and  those  to  the  north  and 
s<juth  (Hatch.  1990:  Busby  et  aJ.,  1993, 
1994)  Chromosomal  studies  have  also 
identified  a  distinctive  karyotype  that 
has  been  reported  only  from 
populations  within  this  ESU.  Steelhead 
within  this  ESU  include  both  winter 
and  summer  steelhead  as  well  as  the 
unusual  "half-pounder"  life  history 
(charactenzed  by  immature  steelhead 
that  return  to  fresh  water  af^er  only  2  to 
4  months  in  salt  water,  overwinter  in 
rivers  without  spawning,  then  return  to 
salt  water  the  following  spring). 

Among  the  remaining  questions 
regarding  this  ESU  is  the  relationship 
between  O.  mykiss  below  and  above 
Klamath  Falls,  OR.  Behnke  (1992)  has 
proposed  that  the  two  groups  are  in 
different  subspecies,  and  that  the  upper 
group,  a  redband  trout  (O.  m.  newbenii), 
exhibited  anadromy  until  blocked  by 
the  Copco  dams  in  the  early  1900's. 
However,  Moyle  (1976)  stated  that 
Klamath  Falls  was  the  upstream  barrier 
to  anadromous  fish  prior  to  construction 
of  the  dams. 

(8)  Northern  California 

This  coastal  steelhead  ESU  occupies 
river  basins  from  Redwood  Creek  in 
Humboldt  County,  CA  to  the  Gualala 
River,  inclusive  Dominant  vegetation 
along  the  coast  is  redwood  forest,  while 
some  interior  basins  are  much  drier  than 
surrounding  areas  and  are  characterized 
bv  many  endemic  species.  This  area 
includes  the  extreme  southern  end  of 
the  contiguous  portion  of  the  Coast 
Range  Ecoregion  (Omemick,  1987). 
Elevated  stream  temperatures  are  a 
factor  in  some  of  the  larger  river  basins 
(greater  than  20''C),  but  not  to  the  extent 
that  they  are  in  river  basins  farther 
south.  Precipitation  is  generally  higher 
in  this  geographic  area  than  in  regions 
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to  the  south,  averaging  100-200  cm  of 
rainfall  annually  (Donley  et  al.,  1979). 
With  the  exception  of  major  river  basins 
such  as  the  Eel,  most  rivers  in  this 
region  have  peak  flows  of  short 
dtuation.  Strong  and  consistent  coastal 
upwelling  begins  at  about  Cape  Blanco 
and  continues  south  into  central 
California,  resulting  in  a  relatively 
productive  nearshore  marine 
environment. 

There  are  life  history  similarities 
between  steelhead  of  the  Northern 
Cahfomia  ESU  and  the  Klamath 
Mountains  Province  ESU.  This  ESU 
includes  both  winter  and  summer 
steelhead,  including  what  is  presently 
considered  to  be  the  southernmost 
population  of  summer  steelhead,  in  the 
N4iddle  Fork  Eel  River  Half-pounder 
juveniles  also  occur  in  this  geographic 
area,  specifically  in  the  Mad  and  Eel 
Rivers,  Snyder  (1925)  first  described  the 
half-pounder  from  the  Eel  River; 
however,  Cramer  et  al.  (1995)  suggested 
that  adults  with  the  half-pounder 
juvenile  life  history  may  not  spawn 
south  of  the  Klamath  River  Basin.  As 
with  the  Rogue  and  Klamath  Rivers, 
some  of  the  larger  rivers  in  this  area 
have  migrating  steelhead  year-round, 
and  seasonal  runs  have  been  named. 
River  entry  ranges  from  August  through 
June  and  spawning  from  December 
through  April,  with  peak  spawning  in 
January  in  the  larger  basins  and  late 
February  and  March  in  the  smaller 
coastal  basins. 

(9)  Central  California  Coast 

This  coastal  steelhead  ESU  occupies 
river  basins  from  the  Russian  River  to 
Soquel  Creek,  Santa  Cruz  County 
(inclusive),  and  the  drainages  of  San 
Francisco  and  San  Pablo  Bays;  excluded 
is  the  Sacramento-San  |oa?}uin  River 
Basin  of  the  Central  Valley  of  California. 
This  area  is  characterized  by  very 
erosive  soils  in  the  coast  range 
mountains;  redwood  forest  is  the 
dominant  coastal  vegetation  for  these 
drainages.  Precipitation  is  lower  here 
than  in  areas  to  the  north,  and  elevated 
stream  temperatures  (greater  than  20''C) 
are  conunon  in  the  summer.  Coastal 
upwelling  in  this  region  is  strong  and 
consistent,  resulting  in  a  relatively 
productive  nearshore  marine 
environment. 

Analysis  of  mitochondrial  DNA 
(mtDNA)  data  suggests  that  genetic 
transitions  occur  north  of  the  Russian 
River  and  north  of  Monterey,  California. 
Allozyme  data  show  large  genetic 
differences  between  steelhead 
populations  from  the  Eel  and  Mad 
Rivers  and  those  to  the  south.  Only 
winter  steelhead  are  found  in  this  ESU 
and  those  to  the  south.  River  entry 


ranges  from  October  in  the  larger  basins, 
late  November  in  the  smaller  coastal 
basins,  and  continues  through  Jime. 
Steelhead  spawning  begins  in  November 
in  the  larger  basins,  December  in  the 
smaller  coastal  basins,  and  can  continue 
through  April  with  peak  spavraing 
generally  in  February  and  March.  Little 
other  life  history  information  exists  for 
steelhead  in  this  ESU. 

(10)  South/Central  California  Coast 

This  coastal  steelhead  ESU  occupies 
rivers  from  the  Pajaro  River,  located  in 
Santa  Cruz  County,  CA,  to  (but  not 
including)  the  Santa  Maria  River,  Most 
rivers  in  this  ESU  drain  the  Santa  Lucia 
Range,  the  southernmost  unit  of  the 
California  Coast  Ranges.  The  climate  is 
drier  and  warmer  than  in  the  north, 
which  is  reflected  in  the  vegetational 
change  from  coniferous  forest  to 
chaparral  jmd  coastal  scrub  Another 
biological  transition  at  the  north  of  this 
area  is  the  southern  limit  of  the 
distribution  of  coho  salmon  (O.  kisutch). 
The  mouths  of  many  of  the  rivers  and 
streams  in  this  area  are  seasonally 
closed  by  sand  berms  that  form  during 
periods  of  low  flow  in  the  summer.  The 
southern  boundary  of  this  ESU  is  near 
Point  Conception,  a  well-known 
transition  area  for  the  distribution  and 
abundance  of  marine  flora  and  fauna. 

Mitochondrial  DNA  data  provide 
evidence  for  a  genetic  transition  in  the 
vicinity  of  Monterey  Bay.  Both  mtDNA 
and  allozyme  data  show  large  genetic 
differences  between  populations  in  this 
area,  but  do  not  provide  a  clear  picture 
of  population  structure.  Only  winter 
steelhead  are  found  in  this  ESU.  River 
entry  ranges  from  late  November 
through  March,  with  spawning  from 
January  through  April  Little  other  life 
history  information  exists  for  steelhead 
in  this  ESU.  The  relationship  between 
anadromous  and  nonanadromous  O. 
mykiss,  including  possibly  residualized 
fish  upstream  from  dams,  is  unclear,  but 
likely  to  be  important. 

(1 1)  Southern  California 

This  coastal  steelhead  ESU  occupies 
rivers  from  (and  including)  the  Santa 
Maria  River  to  the  southern  extent  of  the 
species  range  which  is  presently 
considered  to  be  Malibu  Creek,  in  Los 
Angeles  County  (McEwan  &  Jackson, 
1996).  Migration  and  life  history 
patterns  of  southern  CaUfomia  steelhead 
depend  more  strongly  on  rainfall  and 
streamflow  than  is  the  case  for  steelhead 
populations  farther  north  (Moore,  1980; 
Titus  et  al,,  in  press).  River  entry  ranges 
from  early  November  through  June,  with 
peaks  in  January  and  Februarv 
Spawning  primarily  begins  in  January 
and  continues  through  early  June,  with 
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peak  spawTiing  in  February  and  March. 
Average  rainfall  is  substantially  lower 
and  more  variable  m  this  ESU  than 
regions  to  the  north,  resulting  in 
increased  duration  of  sand  bernis  across 
the  mouths  of  streams  and  rivers  and,  in 
some  cases,  complete  dewatering  of  the 
marginal  habitats.  Environmental 
conditions  in  marginal  habitats  may  be 
extreme  (e.g.,  elevated  water 
temperatures,  droughts,  floods,  and 
fires)  and  presumably  impose  selective 
pressures  on  steelhead  populations.  The 
use  of  southern  CaUfomia  streams  and 
rivers  with  elevated  temperatures  by 
steelhead  suggests  that  populations 
within  this  ESU  are  able  to  withstand 
higher  temperatures  than  those  to  the 
north.  The  relatively  warm  and 
productive  waters  of  the  Ventxira  River 
resulted  in  more  rapid  growth  of 
juvenile  steelhead  than  occurred  in 
northerly  populations.  However, 
relatively  little  life  history  information 
exists  for  steelhead  from  this  ESU. 

Genetic  data  show  large  differences 
between  steelhead  populations  wdthin 
this  ESU  as  well  as  between  these  and 
populations  to  the  north,  Steelhead 
populations  between  the  Santa  Ynez 
River  and  Malibu  Creek  show  a 
predominance  of  a  mtDNA  type  that  is 
rare  in  populations  to  the  north. 
Allozyme  data  indicate  that  two 
samples  from  Santa  Barbara  Ck)unty  are 
genetically  among  the  most  distinctive 
of  any  natiural  populations  of  coastal 
steelhead  yet  examined. 

Among  the  remaining  questions 
regarding  this  ESU  are  the  distribution 
and  abundance  of  steelhead  south  of 
Malibu  Creek.  For  example,  in  years  of 
substantial  rainfall  there  have  been 
reports  of  steelhead  in  some  coastal 
streams  as  far  south  as  the  Santa 
Margarita  River,  San  Diego  County 
(Hubbs,  1946;  Bamhart,  1986;  Higgins, 
1991;  McEwan  &  Jackson,  1996;  Titus  et 
al,,  in  press), 

(12)  Central  Valley 

This  coastal  steelhead  ESU  occupies 
the  Sacramento  arid  San  Joaquin  Rivers 
and  their  tributaries.  In  the  San  Joaquin 
Basin,  however,  the  best  available 
information  suggests  that  the  current 
range  of  steelhead  has  been  limited  to 
the  Stanislaus,  Tuolumne,  and  Merced 
Rivers  (tributaries),  and  the  mainstem 
San  Joaquin  River  to  its  confluence  with 
the  Merced  River  by  human  alteration  of 
formerly  available  habitat.  The 
Sacramento  and  San  Joaquin  Rivers 
offer  the  only  migration  route  to  the 
drainages  of  the  Sierra  .Nevada  and 
southern  Cascade  mountain  ranges  for 
anadromous  fish.  The  distance  from  the 
Pacific  Ocean  to  spawning  streams  can 
exceed  300  km,  providing  unique 


potential  for  reproductive  isolation 
among  steelhead  The  Central  Valley  is 
much  drier  than  the  coastal  regions  to 
the  west,  receiving  on  average  only  10- 
50  cm  of  rainfall  annually.  The  valley  is 
characterized  by  alluvial  soils,  and 
native  vegetation  was  dominated  by  oak 
forests  and  prairie  grasses  prior  to 
agricultural  development,  Steelhead 
wdthin  this  ESU  have  the  longest 
freshwater  migration  of  any  population 
of  winter  steelhead.  There  is  essentially 
one  continuous  run  of  steelhead  in  the 
upper  Sacramento  River,  River  entry 
ranges  from  July  throudi  May,  with 
peais  in  September  and  February, 
Spawning  begins  in  late  December  and 
can  extend  into  April  (McEwan  & 
Jackson,  1996). 

Steelhead  ranged  throughout  the 
tributaries  and  headwaters  of  the 
Sacramento  and  San  Joaquin  Rivers 
prior  to  dam  construction,  water 
development,  and  watershed 
perturbations  of  the  19th  and  2Dth 
centuries.  Present  steelhead  distribution 
in  the  central  valley  drainages  has  been 
greatly  reduced  (McEwan  &  Jackson, 
1996),  particularly  in  the  San  Joaquin 
basin.  While  there  is  little  historical 
dociunentation  regarding  steelhead 
distribution  in  the  San  Joaquin  River 
system,  it  can  be  assumed  (based  on 
known  chinook  salmon  distributions  in 
this  drainage)  that  steelhead  were 
present  in  the  San  Joaquin  River  and  its 
tributaries  from  at  least  the  San  Joaquin 
River  headwaters  northward.  With 
regards  to  the  present  distribution  of 
steelhead,  there  is  also  only  limited 
information.  McEwan  and  Jackson 
(1996)  reported  that  a  small,  remnant 
run  of  steelhead  persists  in  the 
Stanislaus  River,  that  steelhead  were 
observed  in  the  Tuolimine  River  in 
1983,  and  that  a  few  large  rainbow  trout 
that  appear  to  be  steelhead  enter  the 
Merced  River  Hatchery  annually. 

Recent  allozyme  data  show  that 
samples  of  steelhead  from  Deer  and  Mill 
Creeks  and  Coleman  NFH  on  the 
Sacramento  River  are  well  differentiated 
from  all  other  samples  of  steelhead  from 
California.  There  are  two  recognized 
taxonomic  forms  of  native  O.  mykiss 
wdthin  the  Sacramento  River  Basin: 
Coastal  steelhead/rainbow  trout  (O.  m. 
irideus,  Behnke,  1992)  and  Sacramento 
redband  trout  (O.  m.  stonei,  Behnke, 
1992).  It  is  not  clear  how  the  coastal  and 
Sacramento  redband  forms  of  O.  mykiss 
interacted  in  the  Sacramento  River  prior 
to  construction  of  Shasta  Dam  in  the 
1940s  However,  it  appears  the  two 
forms  histoncaily  co-occurred  at 
spawning  time,  but  may  have 
maintained  reproductive  isolation. 

Among  the  remaining  questions 
regarding  this  ESU  are  the  current 


presence,  distribution,  and  abundance 
of  steelhead  in  the  San  Joaquin  River 
and  its  main  tributaries  (Stanislaus, 
tuolumne,  and  Merced  Rivers),  and 
whether  these  steelhead  stocks 
historically  represented  a  separate  ESU 
from  those  in  the  Sacramento  River 
Basin,  Also,  the  relationship  between 
anadromous  and  nonanadromous  O. 
mykiss,  including  possibly  residualized 
fish  upstream  from  dams,  is  unclear. 

(13)  Middle  Columbia  River  Basin 

This  inland  steelhead  ESU  occupies 
the  Columbia  River  Basin  from  Mosier 
Creek,  OR,  upstream  to  the  Yakima 
River,  WA,  inclusive,  Steelhead  of  the 
Snake  River  Basin  are  excluded. 
Franklin  and  Dymess  (1973)  placed  the 
Yakima  River  Basin  in  the  Columbia 
Basin  Physiographic  Province,  along 
writh  the  Deschutes.  John  Day,  Walla 
Walla,  and  lower  Snake  River  Basins. 
Geology  within  this  province  is 
dominated  by  the  Colimibia  River  Basalt 
formation,  stemming  from  lava 
deposition  in  the  miocene  epoch, 
overlain  by  plio-Pleistocene  deposits  of 
glaciolacustrine  origin  (Franklin  & 
Dymess,  1973),  This  intermontane 
region  includes  some  of  the  driest  areas 
of  the  Pacific  Northwest,  generally 
receiving  less  than  40  cm  of  rainfall 
annually  (Jackson,  1993).  Vegetation  is 
of  the  shrub-steppe  province,  reflecting 
the  dry  climate  and  harsh  temperature 
extremes. 

Genetic  differences  between  inland 
and  coastal  steelhead  are  well 
estabUshed,  although  some  uncertainty 
remains  about  the  exact  geographic 
boundaries  of  the  two  forms  in  the 
Columbia  River  (see  discussion  above 
for  the  Lower  Columbia  River  ESU). 
Electrophoretic  and  merisUc  data  show 
consistent  differences  between 
steelhead  from  the  middle  Columbia 
and  Snake  Rivers.  No  recent  genetic 
data  exist  for  natural  steelhead 
populations  in  the  upper  Columbia 
River,  but  recent  WDFW  data  show  that 
the  Wells  Hatchery  stock  from  the  upper 
Columbia  River  does  not  have  a  close 
genetic  affinity  to  sampled  populations 
from  the  middle  Columbia  River. 

Ail  steelhead  in  the  Columbia  River 
Basin  upstream  from  The  Dalles  Dam 
are  summer-run,  inland  steelhead 
(Schreck  et  al,,  1986:  Reisenbichler  et 
al.,  1992;  Chapman  et  al,,  1994). 
Steelhead  in  Fifleenmile  Creek,  OR,  are 
genetically  allied  with  inland  O.  mykiss, 
but  are  winter-run.  Winter  steelhead  are 
also  foxmd  in  the  Klickitat  and  White 
Salmon  Rivers,  WA. 

Life  history  information  for  steelhead 
of  this  ESU  indicates  that  most  middle 
Columbia  River  steelhead  smolt  at  2 
yeara  and  s{>end  1  to  2  years  in  salt 
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water  (i.e..  1-ocean  and  2-ocean  fish, 

respectively)  prior  to  re-entering  fresh 
water,  where  they  may  remain  up  to  a 
year  prior  to  spawning  (Howell  et  al., 
1985:  BP.\,  1992).  Within  this  ESU,  the 
Klickitat  River  is  unusual  in  that  it 
produces  both  summer  and  winter 
steelhead.  and  the  summer  steelhead  are 
dominated  by  2-ocean  steelhead. 
whereas  most  other  nvers  in  this  region 
produce  about  equal  numbers  of  both  1- 
and  2-ocean  steelhead. 

(14)  Upper  Columbia  River  Basin 

This  inland  steelhead  ESU  occupies 
the  Columbia  River  Basin  upstream 
from  the  Yakima  River,  WA,  to  the 
United  States/Canada  Border.  The 
geographic  ar«a  occupied  bv  this  ESU 
forms  part  of  the  larger  Columbia  Basin 
Ecoregion  (Omemik.  1987).  The 
VVenatchee  and  Entiat  Rivers  are  in  the 
Northern  Cascades  Physiographic 
Province,  and  the  Okanogan  and 
Methow  Rivers  are  in  the  Okanogan 
Highlands  Physiographic  Province.  The 
geology  of  these  provinces  is  somewhat 
similar  and  very  complex,  developed 
from  manne  invasions,  volcanic 
deposits,  and  glaciation  (Franklin  & 
Dymess,  1973)  The  river  valleys  in  this 
region  are  deeply  dissected  and 
maintain  low  gradients  except  in 
extreme  headwaters.  The  climate  in  this 
area  includes  extremes  in  temperatures 
and  precipitation,  with  most 
precipitation  falling  in  the  mountains  as 
snow  Streamflow  in  this  area  is 
provided  bv  melting  snowpack, 
groundwater,  and  runoff  from  alpine 
glaciers.  Muilan  et  al.  (1992)  described 
this  area  as  a  harsh  envirorunent  for  fish 
and  staled  that  "it  should  not  be 
confused  with  more  studied,  benign, 
coastal  streams  of  the  Pacific 
Northwest." 

Life  history  characteristics  for  Upper 
Columbia  River  Basin  steelhead  are 
similar  to  those  of  other  inland 
steelhead  ESUs;  however,  some  of  the 
oldest  smolt  ages  for  steelhead,  up  to  7 
years,  are  reported  from  this  ESU.  This 
may  be  associated  with  the  cold  stream 
temperatures  (Muilan  et  al.,  1992). 
Based  on  limited  data  available  from 
adult  fish,  smolt  age  in  this  ESU  is 
dominated  by  2-year-olds.  Steelhead 
from  the  VVenatchee  and  Entiat  Rivers 
return  to  fresh  water  after  1  year  in  salt 
water,  whereas  Methow  River  steelhead 
are  primarily  2-ocean  resident  (Howell 
et  al.,  1985) 

In  1939,  the  construction  of  Grand 
Coulee  Dam  on  the  Colimibia  River 
(RKm  956)  blocked  over  1,800  km  of 
river  from  access  by  anadromous  fish 
(Muilan  et  al..  1992).  In  an  effort  to 
preserve  fish  runs  affected  by  Grand 
Coulee  Dam,  all  anadromous  fish 


migrating  upstream  were  trapped  at 
Rock  Island  Dam  (RKm  729)  from  1939 
through  1943  and  either  released  to 
spawn  in  tributaries  between  Rock 
Island  and  Grand  Coulee  Dams  or 
spawned  in  hatcheries  and  the  offspring 
released  in  that  area  (Peven.  1990; 
Muilan  et  al.,  1992;  Chapman  et  al., 
1994).  Through  this  process,  stocks  of 
all  anadromous  salmonids,  including 
steelhead,  which  historically  were 
native  to  several  separate  subbasins 
above  Rock  Island  Dam,  were  randomly 
redistributed  among  tributanes  in  the 
Rock  Island-Grand  Coulee  reach. 
Exactly  how  this  has  affected  stock 
composition  of  steelhead  is  unknown. 

(15)  Snake  River  Basin 

This  inland  steelhead  ESU  occupies 
the  Snake  River  Basin  of  southeast 
Washington,  northeast  Oregon  and 
Idaho.  The  Snake  River  flows  through 
terrain  that  is  warmer  and  drier  on  an 
annual  basis  than  the  upper  Columbia 
Basin  or  other  drainages  to  the  north. 
Geologically,  the  land  forms  are  older 
and  much  more  eroded  than  most  other 
steelhead  habitat.  The  eastern  portion  of 
the  basin  flows  out  of  the  granitic 
geological  unit  known  as  the  Idaho 
Bathohth.  The  western  Snake  River 
Basin  drains  sedimentary  and  volcanic 
soils  of  the  Blue  Mountains  complex. 
Collectively,  the  environmental  factors 
of  the  Snake  River  Basin  result  in  a  river 
that  is  warmer  and  more  turbid,  with 
higher  pH  and  alkalinity,  than  is  found 
elsewhere  in  the  range  of  inland 
steelhead. 

Snake  River  Basin  steelhead  are 
sununer  steelhead,  as  are  most  inland 
steelhead,  and  comprise  2  groups,  A-nm 
and  B-run,  based  on  migration  timing, 
ocean-age,  and  adult  size.  Snake  River 
Basin  steelhead  enter  fresh  water  from 
June  to  October  and  spawn  in  the 
following  spring  from  March  to  May.  A- 
run  steelhead  are  thought  to  be 
predominately  1-ocean,  while  B-nm 
steelhead  are  thought  to  be  2-ocean 
(IDFG,  1994).  Snake  River  Basin 
steelhead  usually  smolt  at  age-2  or  -3 
years  (Whitt,  1954;  BPA,  1992; 
Hassemer,  1992). 

The  steelhead  population  from 
Dworshak  National  Fish  Hatchery  (NFH) 
is  the  most  divergent  single  population 
of  inland  steelhead  based  on  genetic 
traits  determined  by  protein 
electrophoresis.  Additionally,  steelhead 
retiumng  to  Dworshak  NFH  are 
considered  to  have  a  distinctive 
appearance  and  are  the  one  steelhead 
population  that  is  consistently  referred 
to  as  B-run.  NMFS  considered  the 
possibility  that  EKvorshak  NFH 
steelhead  should  be  in  their  own  ESU. 
However,  little  specific  information  was 


available  regarding  the  characteristics  of 
this  population's  native  habitat  in  the 
North  Fork  Clearwater  River,  which  is 
currently  unavailable  to  anadromous 
fish  due  blockage  by  Dworshak  Dam. 

Status  of  Steelhead  ESUs 

The  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  The  term  'threatened 
species"  is  defined  as  "any  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range." 
Thompson  (1991)  suggested  that 
rnnventional  rules  of  thumb,  analytical 
approaches,  and  simulations  may  all  be 
useful  in  making  this  determination.  In 
previous  status  reviews  (e.g..  Weitkamp 
et  al.,  1995),  NMFS  has  identified  a 
number  of  factors  that  should  be 
considered  in  evaluating  the  level  of 
risk  faced  by  an  ESU,  including:  (1) 
Absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution;  (2) 
current  abundance  in  relation  to 
historical  abundance  and  current 
carrying  capacity  of  the  habitat;  (3) 
trends  in  abundance;  (4)  natural  and 
human-influenced  factors  that  cause 
variabihty  in  survival  and  abundance; 
(5)  possible  threats  to  genetic  integrity 
(e.g.,  from  strays  or  outplants  from 
hatchery  programs);  and  (6)  recent 
events  (e.g..  a  drought  or  changes  in 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abundance  of  the  ESU. 

During  the  coastwide  status  review  for 
steelhead,  NMFS  evaluated  both 
quantitative  and  qualitative  information 
to  determine  whether  any  proposed  ESU 
is  threatened  or  endangered  according 
to  the  ESA.  The  types  of  information 
used  in  these  assessments  are  described 
below,  followed  by  a  summary  of  results 
for  each  ESU. 

Quantitative  Assessments:  A 
significant  component  of  NMFS'  status 
determination  was  analyses  of 
abundance  trend  data.  Principal  data 
sources  for  these  analyses  were 
historical  and  recent  runsize  estimates 
derived  from  dam  and  weir  counts, 
stream  surveys,  and  angler  catch 
estimates.  Of  the  160  steelhead  stocks 
for  which  sufficient  data  existed.  118 
(74  percent)  exhibited  decUning  trends 
in  abundance,  while  the  remaining  42 
(26  percent)  exhibited  increasing  trends 
in  abundance.  Sixty-five  of  the  stock 
abundance  trends  analyzed  were 
statistically  significant.  Of  these,  57  (88 
percent)  indicated  declining  trends  in 
abundance  and  the  remaining  8  (12 
percent)  indicated  increasing  trends  in 
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abundance.  It  should  be  noted  that 
NMFs  analysis  assumes  that  catch 
trends  reflect  trends  in  overall 
population  abundance.  NMFS 
recognizes  that  there  are  many  problems 
with  this  assumption,  with  the  result 
that  the  index  may  not  precisely 
represent  trends  in  the  total  population 
in  a  river  basin.  However,  angler  catch 
is  the  only  information  available  for 
many  steelhead  populations,  and 
changes  in  catch  still  provide  a  useful 
indication  of  trends  in  total  population 
abundance. 

Analyses  of  steelhead  abundance 
indicate  that  across  the  species'  range, 
the  majority  of  naturally-reproducing 
steelhead  stocks  have  exhibited 
declining  long-term  trends  in 
abundance.  The  severity  of  declines  in 
abundance  tends  to  vary  by  geographic 
region.  Based  on  historical  and  recent 
abundance  estimates,  stocks  in  the 
southern  extent  of  the  coastal  steelhead 
range  (i.e.,  California's  Central  Valley, 
South/Central  and  Southern  California 
ESUs)  appear  to  have  declined 
significantly,  with  widespread  stock 
extirpations.  Northern  areas  of  the 
coastal  steelhead  range  tend  to  be 
relatively  more  stable  with  larger  overall 
population  sizes.  However,  stocks  in 
these  areas  continue  to  exhibit 
downward  abimdance  trends  as  well.  In 
several  areas,  a  lack  of  accurate  runsize 
and  trend  data  make  estimating 
abundance  difficult. 

Qualitative  Assessments:  Numerous 
studies  have  attempted  to  classify  the 
status  of  steelhead  populations  on  the 
west  coast  of  the  United  States. 
However,  problems  exist  in  applying 
results  of  these  studies  to  NKffS'  ESA 
evaluations.  A  significant  problem  is 
that  the  definition  of  "stock"  or 
"population"  varies  considerably  in 
scale  among  studies,  and  sometimes 
among  regions  within  a  study.  In  several 
studies,  identified  units  range  in  size 
from  large  river  basins,  to  minor  coastal 
streams  and  tributaries.  Only  two 
studies  (Nehlsen  et  al.,  1991;  Higgins  el 
al.,  1992)  used  categories  which  relate  to 
the  ESA  "threatened"  or  "endangered" 
status.  However,  these  studies  applied 
their  own  interpretations  of  these  terms 
to  individual  stocks,  not  to  broader 
geographic  units  such  as  those 
discussed  here.  Another  significant 
problem  in  applying  previously 
published  studies  to  this  evaluation  is 
the  manner  in  which  stocks  or 
populations  were  selected  to  be 
included  in  the  review.  Several  studies 
did  not  evaluate  stocks  which  were  not 
perceived  to  be  at  risk;  therefore,  it  is 
difficult  to  determine  the  proportion  of 
stocks  they  considered  to  be  at  risk  in 
any  given  area. 


Nehlsen  et  al.  (1991)  considered 
salmon  and  steelhead  stocks  throughout 
Washington,  Idaho,  Oregon,  and 
California  and  enumerated  all  stocks 
that  they  found  to  be  extinct  or  at  risk 
of  extinction.  They  considered  23 
steelhead  stocks  to  be  extinct,  one 
possibly  extinct,  27  at  high  risk  of 
extinction,  18  at  moderate  risk  of 
extinction,  and  30  of  special  concern. 
Steelhead  stocks  that  do  not  appear  in 
their  summary  were  either  not  at  risk  of 
extinction  or  there  was  insufficient 
information  to  classify  them.  Higgins  et 
al.  (1992)  used  the  same  classification 
scheme  as  Nehlsen  et  al.  (1991),  but 
provided  a  more  detailed  review  of 
northern  California  salmon  stocks.  Of 
the  eleven  steelhead  stocks  Higgins  et 
al.  identified  as  being  al  some  risk  of 
extinction,  eight  were  classified  as  al 
high  risk,  two  were  classified  as  al 
moderate  risk,  and  one  was  classified  as 
of  concern.  Nickelson  et  al.  (1992)  rated 
coastal  Oregon  (excluding  Columbia 
River  Basin)  salmon  and  steelhead 
stocks  on  the  basis  of  their  status  over 
the  past  20  years,  classifying  stocks  as 
"depressed"  (spawning  habitat 
underseeded,  declining  trends,  or  recent 
escapements  below  long-term  average), 
"healthy"  (spavkTiing  habitat  fully 
seeded  and  stable  or  increasing  trends), 
or  "of  special  concern"  (300  or  fewer 
spawners  or  a  problem  with  hatchery 
interbreeding).  Of  27  coastal 
populations  identified,  5  were  classified 
as  healthy,  1  as  of  special  concern,  and 
21  as  depressed.  Washington 
Department  of  Fisheries  el  al.  (1993) 
categorized  all  salmon  and  steelhead 
stocks  in  Washington  on  the  basis  of 
slock  origin  ("native,"  "non-native," 
"mixed,"  or  "unknown"),  production 
type  ("wild,"  "composite,"  or 
"unknown")  and  status  ("healthy," 
"depressed,"  "critical,"  or  "unknown"). 
Of  the  141  steelhead  stocks  identified  in 
Washington,  36  were  classified  as 
healthy,  44  as  critical,  1  as  depressed, 
and  60  as  unknown. 

The  following  sunmiaries  draw  on 
these  quantitative  and  qualitative 
assessments  to  describe  NMFS' 
conclusions  regarding  the  status  of  each 
steelhead  ESU. 

(1)  Puget  Sound 

No  estimates  of  historical  (pre-1960s) 
abundance  specific  to  the  Puget  Soimd 
ESU  are  available.  Total  nm  size  for 
Puget  Soimd  for  the  early  1980s  can  be 
calculated  from  estimates  in  Light 
(1987)  as  about  100,000  winter 
steelhead  and  20,000  summer  steelhead. 
Light  (1987)  provided  no  estimate  of 
hatchery  proportion  specific  to  Puget 
Sound  streams.  For  Puget  Sound  and 
coastal  Washington  combined.  Light 


(1987)  estimated  that  70  percent  of 
steelhead  in  ocean  runs  were  of 
hatchery  origin;  the  p>ercentage  in 
escapement  to  spawning  grounds  would 
be  substantially  lower  due  to  differential 
harvest  and  hatchery  rack  returns. 
Recent  5-year  average  natural 
escapements  for  streams  with  adequate 
data  range  from  less  than  100  to  7,200, 
with  corresponding  total  run  sizes  of 
550  to  19,800.  Total  recent  run  size  for 
major  stocks  in  this  ESU  was  greater 
than  45,000,  with  total  natural 
escapement  of  about  22,000. 

Of  the  21  independent  stocks  for 
which  adequate  escapement  information 
exists,  17  stocks  have  been  declining 
and  4  increasing  over  the  available  data 
series,  with  a  range  from  18  percent 
annual  decline  (Lake  Washington  winter 
steelhead)  to  7  percent  annual  increase 
(Skykomish  River  winter  steelhead). 
Eleven  of  these  trends  (nine  negative, 
two  positive)  were  significantly 
different  from  zero.  The  two  basins 
producing  the  largest  numbers  of 
steelhead  (Skagit  and  Snohomish 
Rivers)  both  have  overall  upward 
trends. 

Hatchery  fish  in  this  ESU  are 
v«despread,  spawn  naturally 
throughout  the  region,  and  are  largely 
derived  from  a  single  stock  (Chambers 
Creek).  The  proportion  of  spawning 
escap>ement  comprised  of  hatchery  fish 
ranged  fi-om  less  than  1  percent 
(Nisqually  River)  to  51  percent  (Morse 
Creek).  In  general,  hatchery  proportions 
are  higher  in  Hood  Canal  and  the  Strait 
of  Juan  de  Fuca  than  in  Puget  Sound 
proper.  Most  of  the  hatchery  fish  in  this 
region  originated  from  stocks 
indigenous  to  the  ESU,  but  are  generally 
not  native  to  local  river  basins.  The 
WDFW  has  provided  information 
supporting  substantial  temporal 
separation  between  hatchery  and 
natural  winter  steelhead  in  this  ESU. 
Given  the  lack  of  strong  trends  in 
abundance  for  the  major  stocks  and  the 
apparently  limited  contribution  of 
hatchery  fish  to  production  of  the  late- 
run  winter  stocks,  most  winter  steelhead 
stocks  in  the  Puget  Soimd  ESU  appear 
to  be  naturally  sustaining  at  this  time. 
However,  there  are  clearly  isolated 
problems  with  sustainabiUty  of  some 
steelhead  runs  in  this  ESU,  notably  Deer 
Creek  summer  steelhead  (although 
juvenile  abundance  for  this  stock 
increased  in  1994)  and  Lake  Washington 
winter  steelhead.  Summer  steelhead 
stocks  within  this  ESU  are  all  small, 
occupy  limited  habitat,  and  most  are 
subject  to  introgression  by  hatchery  fish. 

NMFS  concludes  that  the  Puget 
Soimd  steelhead  ESU  is  not  presently  in 
danger  of  extinction,  nor  is  it  likely  to 
become  endangered  in  the  foreseeable 
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future  Despite  this  conclusion,  NMFS 
has  several  concerns  about  the  overall 
health  of  this  ESI'  and  about  the  status 
of  certain  stocks  within  the  ESU.  Recent 
trends  in  stock  abundance  are 
predominantly  downward,  although  this 
may  be  largely  due  to  recent  climate 
conditions.  Trends  in  the  two  largest 
stocks  (Skagit  and  Snohomish  Rivers) 
have  been  upward.  The  majority  of 
steelhead  produced  within  the  Puget 
Sound  region  appear  to  be  of  hatchery 
origin,  but  most  hatchery  fish  are 
harvested  and  do  not  contribute  to 
natural  spawning  escapement.  NMFS  is 
particularly  concerned  that  the  majority 
of  hatchery  production  originates  from  a 
single  stock  (Chambers  Creek).  The 
status  of  certain  stocks  within  the  ESU 
is  also  ul  cuncem,  especially  the 
depressed  status  of  most  stocks  in  the 
Hood  Canal  area  and  the  steep  declines 
of  Lake  Washington  winter  steelhead 
and  Deer  Creek  summer  steelhead. 

(2)  Olympic  Peninsula 

No  estimates  of  historical  (pre-1960s) 
abundance  specific  to  the  Olympic 
Peninsula  ESU  are  available.  Total  nm 
size  for  the  major  stocks  in  the  Olympic 
Peninsula  ESU  for  the  early  1980's  can 
be  calculated  from  estimates  in  Light 
(1987)  as  about  60.000  winter  steelhead. 
Light  (1987)  provided  no  estimate  of 
hatchery  proportion  for  these  streams. 
For  Puget  Sound  and  coastal 
Washington  together,  Light  (1987) 
estimated  that  70  percent  of  steelhead 
were  of  hatchery  origin.  Recent  5-year 
average  natural  escapements  for  streams 
with  adequate  data  range  from  250  to 
6,900,  with  corresponding  total  run 
sizes  of  450  to  19.700.  Total  recent 
(1989-1993  average)  run  size  for  major 
streams  in  this  ESU  was  about  54,000, 
with  a  natural  escapement  of  20,000 
fish. 

Of  the  12  independent  stocks  for 
which  adequate  information  existed  to 
compute  trends,  7  were  declining  and  5 
increasing  over  the  available  data  series, 
with  a  range  from  8  percent  annual 
decUne  to  14  percent  annual  increase. 
Three  of  the  downward  trends  were 
significantly  different  from  zero.  Three 
of  the  four  river  basins  producing  the 
largest  numbers  of  natural  fish  had 
upward  trends  in  basin  wide  total 
numbers. 

Hatchery  fish  are  widespread  and 
escaping  to  spawn  naturally  throughout 
the  region,  with  hatchery  production 
largely  derived  from  a  few  parent  stocks. 
Estimated  proportions  of  hatchery  fish 
m  natural  spawning  areas  range  from  16 
percent  (Quillayute  River)  to  44  percent 
(Quinault  River),  with  the  two  largest 
producers  of  natural  fish  (Quillayute 
and  Queets  Rivers)  having  the  lowest 


proportions.  The  WDFW  has  provided 
information  supporting  substantial 
temporal  separation  between  hatchery 
and  natxiral  winter  steelhead  in  this 
ESU.  Given  the  lack  of  strong  trends  in 
abundance  and  the  apparently  limited 
contribution  of  hatchery  fish  to 
production  of  the  late-run  winter  stocks, 
most  winter  steelhead  stocks  in  the 
Olympic  Peninsula  ESU  appear  to  be 
natiu^ly  sustaining  at  this  time. 
However,  there  are  clearly  isolated 
problems  with  sustainability  of  some 
winter  steelhead  runs  in  this  ESU, 
notably  the  Pysht/Independents  stock, 
which  has  a  small  population  with  a 
strongly  declining  trend  over  the 
available  data  series,  and  the  Quinault 
River  stock,  which  has  a  declining  trend 
and  substantial  hatchery  contribution  to 
natiiral  spawning. 

NMFS  concludes  that  the  Olympic 
Peninsula  steelhead  ESU  is  not 
presently  in  danger  of  extinction,  nor  is 
it  likely  to  become  endangered  in  the 
foreseeable  future.  Despite  this 
conclusion,  NMFS  has  several  concerns 
about  the  overall  health'  of  this  ESU  and 
about  the  status  of  certain  stocks  vsdthin 
the  ESU.  The  majority  of  recent  trends 
are  upward  (including  three  of  the  four 
largest  stocks),  although  trends  in 
several  stocks  are  downward.  These 
downward  trends  may  be  largely  due  to 
recent  climate  conditions.  There  is 
widespread  production  of  hatchery 
steelhead  within  this  ESU,  largely 
derived  from  a  few  parent  stocks,  which 
could  increase  genetic  homogenization 
of  the  resource  despite  management 
efforts  to  minimize  introgression  of  the 
hatchery  gene  pool  into  natural 
populations. 

(3)  Southwest  Washington 

No  estimates  of  historical  (pre-1960's) 
abundance  specific  to  this  ESU  are 
available.  Recent  5-year  average  natural 
escapements  for  individual  tributaries 
with  adequate  data  range  from  150  to 
2,300.  with  the  Chehalis  River  and  its 
tributaries  representing  the  bulk  of 
production.  Total  recent  (5-year  average) 
natural  escapement  for  major  streams  in 
this  ESU  was  about  13,000. 

All  but  1  (Wynoochee  River)  of  the  12 
independent  stocks  have  been  declining 
over  the  available  data  series,  with  a 
range  bom  7  percent  annual  decline  to 
0.4  percent  annual  increase.  Six  of  the 
downward  trends  were  significantly 
different  from  zero.  For  Washington 
streams,  these  trends  are  for  the  late  run 
"wild"  comjKinent  of  winter  steelhead 
populations:  Oregon  data  included  all 
stock  components.  Most  of  the  Oregon 
trends  are  based  on  angler  catch,  and  so 
may  not  reflect  trends  in  underlying 
population  abundance.  In  general,  stock 


condition  appears  to  be  healthier  in 
southwest  Washington  thaui  m  the  lower 
Columbia  River  Basin, 

Hatchery  fish  are  widespread  and 
escaping  to  spawn  naturally  throughout 
the  region,  largely  from  parent  stocks 
from  outside  the  ESU,  This  could 
substantially  change  the  genetic 
composition  of  the  resource  despite 
management  efforts  to  minimize 
introgression  of  the  hatchery  gene  pool 
into  natural  populations.  Estimates  of 
the  proportion  of  hatchery  fish  on 
natural  spawning  grounds  range  from  9 
percent  (Chehalis,  the  largest  producer 
of  steelhead  in  the  ESU)  to  82  percent 
fClatskanie]  Available  information 
suggests  substantial  temporal  separation 
between  hatchery  and  natural  winter 
steelhead  in  this  ESU;  however,  some 
Washington  stocks  (notably  lower 
Columbia  River  tributaries)  appear  to 
have  received  substantial  hatchery 
contributions  to  natural  spawning. 

NMFS  concludes  that  the  Southwest 
Washington  steelhead  ESU  is  not 
presently  in  danger  of  extinction,  nor  is 
it  likely  to  become  endangered  in  the 
foreseeable  future.  Almost  all  stocks 
within  this  ESU  for  which  data  exist 
have  been  declining  in  the  recent  past, 
although  this  may  be  partly  due  to 
recent  climate  conditions.  NMFS  is  very 
concerned  about  the  pervasive 
opportunity  for  genetic  introgression 
from  hatchery  stocks  within  the  ESU 
and  about  the  status  of  summer 
steelhead  in  this  ESU.  There  is 
widespread  production  of  hatchery 
steelhead  within  this  ESU,  largely  from 
parent  stocks  from  outside  the  ESU. 
This  could  substantially  change  the 
genetic  composition  of  the  resource 
despite  management  efforts  to  minimize 
introgression  of  the  hatchery  gene  pool 
into  natural  populations. 

(4)  Lower  Columbia  Fliver 

No  estimates  of  historical  (pre-1960's) 
abundance  specific  to  this  ESU  are 
available.  Total  run  size  for  the  major 
stocks  in  the  lower  Colxmabia  River 
(below  Boimeville  Dam,  including  the 
upper  Willamette  ESU)  for  the  early 
1980's  can  be  calculated  from  estimates 
in  Light  (1987)  as  approximately 
150.000  winter  steelhead  and  80,000 
summer  steelhead.  Light  (1987) 
estimated  that  75  percent  of  the  total 
run  (summer  and  winter  steelhead 
combined)  was  of  hatchery  origin. 
Recent  5-year  average  natural 
escapements  for  streams  with  adequate 
data  range  from  less  than  100  to  1,100. 
Total  recent  run  size  for  major  streams 
in  this  ESU  was  greater  than  16,000,  but 
this  total  includes  only  the  few  basins 
for  which  estimates  are  available. 
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Of  the  18  stocks  for  which  adequate 
adult  escapement  txend  data  exists.  11 
have  been  declining  and  7  increasing, 
with  a  range  from  24  percent  annual 
decline  to  48  percent  annual  increase. 
Eight  of  these  trends  (5  negative,  3 
positive)  were  significantly  different 
from  zero  Most  of  the  data  series  for 
this  ESU  are  short,  beginning  only  in  the 
late  1970's  to  the  mid-1980's.  Thus,  they 
may  be  heavily  influenced  by  short-term 
climate  effects.  Some  of  the  Washington 
trends  (notably  those  for  the  Cowlitz 
and  Kalama  River  Basins)  have  been 
influenced  (positively  or  negatively)  by 
the  1980  eruption  of  Mount  Saint 
Helens.  For  Washington  streams,  these 
trends  are  for  the  late  nan  "wild" 
component  of  winter  stRelbnad 
populations;  Oregon  data  included  all 
stock  components.  Most  of  the  Oregon 
trends  are  based  on  angler  catch,  and  so 
may  not  reflect  trends  in  underlying 
population  abundance. 

Hatchery  fish  are  widespread,  and 
many  stray  to  spawn  naturally 
throughout  the  region.  Most  of  the 
hatchery  stocks  used  originated 
primarily  from  stocks  within  the  ESU, 
but  many  are  not  native  to  local  river 
basins.  The  WDFW  has  provided 
information  supporting  substantial 
temporal  separation  between  hatchery 
and  natural  winter  steelhead  in  this 
ESU;  however,  some  Washington  stocks 
(notably  Kalama  River  winter  and 
summer  steelhead)  appear  to  have 
substantial  hatchery  contribution  to 
natural  spawning.  ODFW  estimates  of 
hatchery  composition  indicate  a  range 
from  about  30  percent  (Sandy  River  and 
Tanner  Creek  winter  steelhead)  to  80 
percent  (Hood  River  summer  steelhead) 
hatchery  fish  in  spawning  escapements. 
Estimates  for  Hood  River  winter 
steelhead  range  from  0  percent  (ODFW, 
1995b)  to  greater  than  40  percent 
(ODFW,  1995a). 

NMFS  concludes  that  the  Lower 
Columbia  River  steelhead  ESU  is  not 
presently  in  danger  of  extinction,  but  is 
Ukely  to  become  endangered  in  the 
foreseeable  future.  The  majority  of 
stocks  vdthin  this  ESU  for  which  data 
exist  have  been  declining  in  the  recent 
past,  but  some  have  been  increasing 
strongly.  However,  the  strongest  upward 
trends  are  either  non-native  stocks 
(Lower  Willamette  River  and  Clackamas 
River  summer  steelhead)  or  stocks  that 
are  recovering  from  major  habitat 
disruption  and  are  still  at  low 
abundance  (mainstem  and  North  Fork 
Toutle  River).  NMFS  is  very  concerned  . 
about  the  pervasive  opportimity  for 
genetic  introgression  from  hatchery 
stocks  within  the  ESU  and  about  the 
status  of  summer  steelhead  in  this  ESU. 
Concerns  about  hatchery  influence  are 


especially  strong  for  summer  steelhead 
and  Oregon  winter  steelhead  stocks, 
where  there  appears  to  be  substantial 
overlap  in  spawning  between  hatchery 
and  natural  fish. 

(5)  Upper  Willamette  River 

No  estimates  of  historical  (pre-1960's) 
abundance  specific  to  this  ESU  are 
available.  Total  recent  5-year  average 
run  size  for  this  ESU  can  be  estimated 
from  counts  at  Willamette  Falls  for  the 
years  1989-1993.  Dam  counts  indicate 
that  the  late-run  ("native")  winter 
steelhead  average  run  size  was 
approximately  4,200,  while  early-run 
winter  and  summer  steelhead  averaged 
1.900  and  9,700  respectively.  Adequate 
angler  catch  data  £u^  available  to  derive 
approximate  average  winter  steelhead 
escapement  for  three  tributaries:  Mollala 
River,  2,300  (predominantly  non- 
native);  North  Fork  Santiara  River, 
2,000;  South  Fork  Santiam  River,  550. 

Total  basin  run-size  or  escapement 
estimates  for  both  total  winter  and  late 
winter  steelhead  exhibit  declines,  while 
summer  steelhead  estimates  exhibit  an 
increase.  All  of  these  basin-wide 
estimates  have  exhibited  large 
fluctuations.  Of  the  three  tributary 
vmiter  steelhead  stocks  for  which 
adequate  adult  escapement  information 
exists  to  compute  trends,  two  have  been 
declining  and  one  increasing,  with  a 
range  from  4.9  percent  annual  decline  to 
2.4  percent  annual  increase.  None  of 
these  trends  were  significantly  different 
from  zero. 

Hatchery  fish  are  vddespread  and 
escaping  to  spawn  naturally  throughout 
the  region.  Both  summer  steelhead  and 
early-run  winter  steelhead  have  been 
introduced  into  the  basin  and  escape  to 
spawn  naturally  in  substantial  numbers. 
Indigenous  late-run  winter  steelhead  are 
also  produced  in  the  Santiam  River 
Basin.  Estimates  of  hatchery 
contribution  to  winter  steeDiead 
escapements  are  available  only  for  the 
North  Fork  Santiam  River  and  the 
Mollala  River  and  are  variable,  ranging 
from  14  percent  (ODFW,  1995b)  to  54 
percent  (ODFW,  1995a)  on  the  North 
Fork  Santiam  River.  There  is  probably 
some  temporal  and  spatial  separation  in 
spawning  between  the  early  and  late 
wdnter  stocks.  While  little  information 
exists  on  the  actual  contribution  of 
hatchery  fish  to  natural  production, 
given  the  generally  low  numbers  of  fish 
escaping  to  tributaries  and  the  general 
declines  in  vdnter  steelhead  abundance 
in  the  basin,  NMFS  has  substantial 
concern  that  the  majority  of  natural 
winter  steelhead  populations  in  this 
ESU  may  not  be  self-sustaining.  All 
summer  steelhead  within  the  range  of 
this  ESU  are  introduced  from  outside 


the  area  (i.e.,  they  are  non-native),  so  are 
not  considered  as  part  of  the  ESU. 
Natural  reproduction  by  these 
introduced  sununer  steelhead  may  be 
quite  limited.  t 

NMFS  concludes  that  the  Upper 
Willamette  steelhead  ESU  is  not 
presently  in  danger  of  extinction,  nor  is 
it  likely  to  become  endangered  in  the 
foreseeable  future.  While  historical 
information  regarding  this  ESU  is 
lacking,  geographic  range  and  historical 
abundance  are  believed  to  have  been 
relatively  small  compared  to  other 
ESUs,  and  cxirrent  production  probably 
represents  a  larger  proportion  of 
historical  production  than  is  the  case  in 
other  Columbia  River  Basin  ESUs. 
NMFS  is  concerned  about  the  pervasive 
opportimity  for  genetic  introgression 
from  hatchery  stocks  within  the  ESU,  as 
well  as  the  potential  ecological 
interactions  between  introduced  stocks 
and  native  stocks. 

(6)  Oregon  Coast 

No  estimates  of  historical  abundance 
specific  to  this  ESU  are  available,  except 
for  coimts  at  Winchester  Dam  on  the 
North  Umpqua  River  and  angler  catch 
records  beginning  in  1953.  Estimated 
total  run  size  for  the  major  stocks  on  the 
Oregon  Coast  (including  areas  south  of 
Cape  Blanco)  for  the  early  1980s  are 
given  by  Light  (1987)  as  approximately 
255,000  winter  steelhead  and  75,000 
summer  steelhead.  Of  these,  69  percent 
of  winter  and  61  percent  of  summer 
steelhead  were  of  hatchery  origin, 
resulting  in  estimated  naturally- 
produced  run  sizes  of  79,000  winter  and 
29,000  summer  steelhead.  Recent  5-year 
average  total  (natural  and  hatchery)  run 
sizes  for  streams  v^rith  adequate  data 
range  from  250  to  15,000,  corresponding 
to  escapements  from  200  to  12,000. 
Total  recent  (5-year  average)  run  size  for 
major  stretuns  in  this  ESU  was 
approximately  129,000  (111,000  winter, 
18.000  summer),  with  a  total 
escapement  of  96,000  (82,000  wdnter, 
14,000  summer).  These  totals  do  not 
include  all  streams  in  the  ESU.  so  they 
may  underestimate  total  ESU  nm  size 
and  escapements. 

Adequate  adult  escapement 
information  was  available  to  compute 
trends  for  42  independent  stocks  within 
this  ESU.  Of  these.  36  data  series  exhibit 
declines  and  six  exhibit  increases  over 
the  available  data  series,  with  a  range 
from  12  percent  annual  decline  (Drift 
Creek  on  the  Siletz  River)  to  16  percent 
annual  increase  (North  Fork  Coquille 
River).  Twenty  (18  decreasing,  2 
increasing)  of  these  trends  were 
significantly  different  from  zero. 
Upward  trends  were  only  found  in  the 
southernmost  portion  of  the  ESU,  from 
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Siuslaw  Bay  south.  In  contrast,  longer- 
term  trends  in  angler  catch  using  data 
from  the  early  1950's  to  the  present 
generally  were  increasing.  This  may 
reflect  ^ong-term  stability  of  populations 
or  may  be  an  artifact  of  long-term 
increases  in  statewide  fishing  effort 
coupled  with  the  differences  in  bias 
correction  of  catrii  summaries  before 
and  after  1970. 

Hatchery  fish  are  widespread  and 
escapmg  to  spawn  naturally  throughout 
the  region  Most  of  the  hatchery  stocks 
used  in  this  region  originated  from 
stocks  indigenous  to  the  ESU.  but  many 
are  not  native  to  local  river  basins.  The 
ODFW  estimates  of  hatchery 
composition  for  winter  steelhead 
escapements  are  high  in  many  streams, 
ranging  from  10  percent  (North  Umpqua 
River)  to  greater  than  80  percent  (Drift 
Creek  on  the  Alsea  River  and  Tenmile 
Creek  south  of  Umpqua  Bay).  For 
summer  steelhead.  hatchery 
composition  (where  reported)  ranged 
from  38  percent  (South  Umpqua  River) 
to  90  percent  (Siletz  River).  Several 
summer  steelhead  stocks  have  been 
introduced  to  rivers  with  no  native 
summer  runs.  Overall,  about  half  of  the 
stocks  in  this  ESU  for  which  NMFS  has 
information  have  hatchery  composition 
in  excess  of  50  percent.  Few  stocks  in 
the  ESU  are  documented  to  have 
escapements  above  1,000  fish  and  no 
significant  decline;  most  of  these  are  in 
the  southern  portion  of  the  ESU  and 
have  high  hatchery  influence.  While 
little  information  exists  on  the  actual 
contribution  of  hatchery  fish  to  natural 
production,  given  the  substantial 
presence  of  hatchery  fish  in  the  few 
stocks  that  are  relatively  abundant  and 
stable  or  increasing.  NMFS  is  concerned 
that  the  maionty  of  natural  steelhead 
populations  in  this  ESU  may  not  be  self- 
sustaining. 

NMFS  concludes  that  the  Oregon 
Coast  steelhead  ESU  is  not  presently  in 
danger  of  extinction,  but  is  likely  to 
become  endangered  in  the  foreseeable 
future.  Most  steelhead  populations 
within  this  ESU  have  been  declining  in 
the  recent  past  (although  this  may  be 
partly  due  to  recent  climate  conditions), 
with  increasing  trends  restricted  to  the 
southernmost  portion  (south  of  Siuslaw 
Bay).  NMFS  is  very  concerned  about  the 
pervasive  opportunity  for  genetic 
introgression  from  hatchery  stocks 
within  the  ESU.  as  well  as  the  potential 
ecological  interactions  between 
introduced  stocks  and  native  stocks. 

(7)  Klamath  Mountains  Province 

NMFS  has  previously  pubUshed  a 
proposal  to  list  this  ESU  as  threatened 
under  the  ESA  (60  FR  14253.  March  16, 
1995)  Although  historical  trends  in 


overall  abundance  within  the  ESU  are 
not  clearly  known,  NMFS  beheves  there 
has  been  a  substantial  replacement  of 
natural  fish  with  hatchery-produced 
fish.  While  absolute  abundance  remains 
fairly  high,  since  about  1970.  trends  in 
abundance  have  been  downward  in 
most  steelhead  populations  for  which 
NMFS  has  data  within  the  ESU,  and  a 
number  of  populations  are  considered 
by  various  agencies  and  groups  to  be  at 
some  risk  of  extinction.  E)eclines  in 
summer  steelhead  populations  are  of 
particular  concern.  Most  natural 
populations  of  steelhead  within  the  area 
experience  a  substantial  infusion  of 
naturally  spawning  hatchery  fish  each 
year. 

Risk  analyses  for  this  and  other  ESUs 
are  unusually  difficult  due  to  the 
paucity  of  abundance  data  and,  where 
data  are  available,  the  possible  biases 
associated  with  particular  data  sets  (e.g., 
angler  catch  records).  Also,  the  Klamath 
Mountains  Province  status  review  was 
the  first  NMFS  assessment  in  which  the 
issue  of  naturally  spawning  hatchery 
fish  and  the  questions  they  raise  about 
the  sustainabihty  of  natural  populations 
was  an  important  consideration.  NMFS 
will  continue  to  seek  additional 
information  and  pursue  assessments 
with  Federal,  state,  and  tribal  fisheries 
managers  that  should  help  clarify  the 
risk  faced  by  Klamath  Mountains 
Province  Steelhead.  Hence,  NMFS  will 
make  a  final  determination  on  the  status 
of  this  ESU  conciurently  with  final 
listing  determinations  on  all  west  coast 
steelhead  ESUs. 

(8)  Northern  California 

Historical  (pre-1960's)  abundance 
information  specific  to  this  ESU  is 
available  from  dam  coimts  in  the  upper 
Eel  River  (Cape  Horn  Dam — annual 
average  of  4,400  adult  steelhead  in  the 
1930's;  McEwan  k  Jackson,  1996),  the 
South  Fork  Eel  River  (Benbow  Dam — 
annual  average  of  19,000  adult  steelhead 
in  the  1940's;  McEwan  &  Jackson,  1996), 
and  the  Mad  River  (Sweasey  Dam — 
annual  average  of  3,800  adult  steelhead 
in  the  1940's;  Murphy  &  Shapovalov, 
1951;  CDFG,  1994). 

In  the  mid-1960'8,  CDFG  (1965) 
estimated  that  steelhead  spawning 
populations  for  many  rivers  in  this  ESU 
totaled  198,000  fish.  Estimated 
statewide  total  run  size  for  the  major 
stocks  in  California  in  the  early  1980's 
was  given  by  Light  (1987)  as 
approximately  275,000  fish.  Of  this 
total,  22  percent  were  estimated  to  be  of 
hatchery  origin,  resulting  in  a  naturally- 
produced  run  size  of  215,000  steelhead 
statewide.  Roughly  half  of  this 
production  was  thought  to  be  in  the 
Klamath  River  Basin  (including  the 


Trinity  River),  so  the  total  natural 
production  for  all  ESUs  south  of  the 
Klamath  River  was  probably  on  the 
order  of  1 00 ,000  adults. 

The  only  current  run-size  estimates 
for  this  area  are  dam  counts  on  the  Eel 
River  (Cape  Horn  Dam)  and  summer 
steelhead  snorkel  surveys  in  a  few 
tributaries  that  provide  no  total 
abundance  estimate.  Statewide  adult 
summer  steelhead  abundance  is 
estimated  at  about  2,000  adults 
(McEwan  &  Jackson,  1996).  While  no 
overall  recent  abundance  estimate  for 
this  ESU  exists,  the  substantial  declines 
in  run  size  from  historic  levels  at  major 
dams  in  the  region  indicate  a  probable 
similar  overall  decline  in  abuhdance 
from  historical  levels. 

Adequate  adult  escapement 
information  was  available  to  compute 
trends  for  seven  stocks  (Redwood  Creek, 
Mad  River  (winter  and  summer  runs], 
the  mainstem.  Middle  Fork,  and  South 
Fork  of  the  Eel  River,  and  the  South 
Fork  of  the  Van  Duzen  River).  Of  these, 
five  data  series  exhibit  declines  and  two 
exhibit  increases  over  the  available  data 
series,  ranging  from  a  5.8-percent 
annual  decline  (mainstem  Eel  River)  to 
a  3.5-percent  annual  increase  (south 
Fork  of  the  Van  Duzen  River).  Three  (all 
decreasing)  of  these  trends  were 
significantly  different  from  zero.  For  one 
long-term  data  set  (Eel  River,  Cape  Horn 
Dam  counts),  a  separate  trend  for  the 
last  21  years  (1971-1991)  was  calculated 
for  comparison.  The  full-series  trend 
showed  a  significant  decline,  but  the 
recent  data  showed  a  lesser,  non- 
significant decline,  suggesting  that  the 
major  stock  decline  occurred  prior  to 
1970. 

State  hatchery  planting  records 
indicate  that  large  numbers  of  out-of- 
basin  hatchery  fish  are  planted 
throughout  this  ESU  and  are  allowed  to 
spavvTi  naturally  throughout  the  region. 
According  to  McEwan  and  lackson 
(1996),  "despite  the  large  number  of 
hatchery  smolts  released,  steelhead  runs 
in  north  coast  drainages  are  comprised 
mostly  of  natuj^lly  produced  fish." 
There  is  little  information  on  the  actual 
contribution  of  hatchery  fish  to  natural 
spavkTiing,  and  little  information  on 
present  total  run  sizes  for  this  ESU. 
However,  given  the  preponderance  of 
significant  negative  trends  in  the 
available  data  series,  there  is  concern 
that  steelhead  populations  in  this  ESU 
may  not  be  self-sustaining. 

NMFS  concludes  that  tne  Northern 
Cahfomia  steelhead  ESU  is  not 
presently  in  danger  of  extinction,  but  is 
likely  to  become  endangered  in  the 
foreseeable  future.  Population 
abundances  are  very  low  relative  to 
historical  estimates  (1930's  dam  counts), 
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and  recent  trends  are  downward  in 
stocks  for  which  data  exist,  except  for 
two  small  summer  steelhead  stocks. 
Summer  steelhead  abundance  is  very 
low.  The  abundance  of  introduced 
Sacramento  squawfish  (PtychocheUus 
grandis),  a  known  predator  of 
salmonids,  in  the  Eel  River  is  also  a 
concern.  For  certain  rivers  (particularly 
the  Mad  River),  NMFS  is  concerned 
about  the  influence  of  hatchery  stocks, 
both  in  terms  of  genetic  intrb^ssion 
and  potential  ecological  interactions 
between  introduced  stocks  and  native 
stocks. 

(9)  Central  California  Coast 

Only  two  estimates  of  historical  (pre- 
1960's)  abimdance  specific  to  this  ESU 
are  available:  an  average  of  about  500 
adults  in  Waddell  Creek  in  the  1930's 
and  early  1940*s  (Shapovalov  &  Taft, 
1954),  and  an  estimate  of  20,000 
steelhead  in  the  San  Lorenzo  River 
before  1965  (Johnson,  1964).  In  the  mid- 
1960's,  CDFG  (1965)  estimated  94,000 
steelhead  spawning  in  many  rivers  of 
this  ESU,  including  50.000-and  19,000 
fish  in  the  Russian  and  San  Lorenzo 
Rivers,  respectively.  NMFS  has 
comparable  recent  estimates  for  only  the 
Russian  (approximately  7,000  fish)  and 
San  Lorenzo  (approximately  500  fish) 
Rivers.  These  estimates  indicate  that 
recent  total  abimdance  of  steelhead  in 
these  two  rivers  is  less  than  15  percent 
of  their  abimdance  30  years  ago. 
Additional  recent  estimates  for  several 
other  streams  (Lagunitas  Creek,  Waddell 
Creek,  Scott  Creek,  San  Vincente  Creek, 
Soquel  Creek,  and  Aptos  Creek)  indicate 
individual  run  sizes  are  500  fish  or  less; 
however,  no  recent  estimates  of  total 
nui  size  exist  for  this  ESU.  McEwan  and 
Jackson  (1996)  noted  that  steelhead  in 
most  streams  tributary  to  San  Francisco 
and  San  Pablo  Bays  have  been 
extirpated.  Small  "fair  to  good"  runs  of 
steelhead  apparently  occur  in  coastal 
Marin  County  tributarier.. 

Adeqxiate  adult  escapement 
information  was  not  available  to 
compute  trends  for  any  stocks  within 
this  ESU.  However,  general  trends  can 
be  inferred  fi-om  the  comparison  of 
1960's  and  1990's  abundance  estimates 
provided  above,  which  indicate 
substantial  rates  of  decline  in  the  two 
main  steelhead  stocks  (Russian  and  San 
Lorenzo  Rivers)  within  this  ESU. 

The  principal  hatchery  production  in 
this  ESU  is  from  Warm  Springs 
Hatchery  on  the  Russian  River  and  the 
Monterey  Bay  Salmon  and  Trout  Project 
(Big  Creek  Hatchery  off  Scott  Creek  and 
other  facihties).  There  are  other  small 
private  and  cooperative  programs 
producing  steelhead  within  this  ESU. 
Most  of  the  hatchery  stocks  used  in  this 


region  originated  from  stocks 
indigenous  to  the  ESU,  but  many  are  not 
native  to  local  river  basins.  Little 
information  is  available  regarding  the 
actual  contribution  of  hatchery  fish  to 
natural  spawning,  and  little  information 
on  present  run  sizes  or  trends  for  this 
ESU  exists.  However,  given  the 
substantial  rates  of  declines  for  those 
stocks  where  data  do  exist,  it  is  likely 
that  the  majority  of  natural  production 
in  this  ESU  is  not  self-sustaining. 

NMFS  concludes  that  the  Central 
California  Coast  steelhead  ESU  is 
presently  in  danger  of  extinction.  The 
southernmost  portion  of  the  ESU  (south 
of  Scott  and  Waddell  Creeks,  including 
one  of  two  major  rivers  within  the  ESU) 
and  the  portion  within  San  Francisco 
and  San  Pablo  Bays  appear  to  be  at 
highest  risk.  In  the  northern  coastal 
portion  of  the  ESU.  steelhead 
abundance  in  the  Russian  River  has 
been  reduced  roughly  sevenfold  since 
the  mid-1960's,  but  abundance  in 
smaller  streams  appears  to  be  stable  at 
low  levels.  There  is  particular  concern 
for  sedimentation  and  channel 
restructuring  due  to  floods,  apparently 
resulting  in  part  from  poor  land 
management  practices. 

(10)  South/Central  California  Coast 

Historical  estimates  of  steelhead 
abundance  are  available  for  a  few 
streams  in  this  region.  In  the  mid- 
1960's,  CDFG  (1965)  estimated  a  total  of 
27,750  steelhead  spavining  in  many 
rivers  of  this  ESU.  Recent  estimates  for 
those  rivers  where  comparative 
abundance  information  is  available 
show  a  substantial  decline  during  the 
past  30  years.  In  contrast  to  the  CDFG 
(1965)  estimates,  McEwan  and  Jackson 
(1996)  reported  runs  ranging  from  1,000 
to  2,000  in  the  Pajaro  River  in  the  early 
1960's,  and  Snider  (1983)  estimated 
escapement  of  about  3,200  steelhead  for 
the  Carmel  River  for  the  1964-1975 
period.  No  recent  estimates  for  total  run 
size  exist  for  this  ESU;  however,  recent 
run-size  estimates  are  available  for  five 
streams  (Pajaro  River,  Salinas  River, 
Carmel  River,  Little  Sur  River,  and  Big 
Sur  River).  The  total  of  these  estimates 
is  less  than  500  fish,  compared  with  a 
total  of  4,750  for  the  same  streams  in 
1965,  which  suggests  a  substantial 
decline  for  the  entire  ESU  from  1965 
levels. 

Adequate  adult  escapement 
information  was  available  to  compute  a 
trend  for  only  one  stock  within  this  ESU 
(Carmel  River  above  San  Clemente 
Dam).  This  data  series  shows  a 
significant  decline  of  22  percent  per 
year  from  1963  to  1993,  with  a  recent  5- 
year  average  coimt  of  only  16  adult 
steelhead  at  the  dam.  General  trends  can 


be  inferred  from  the  comparison  of 
1960's  and  1990's  abundance  estimates 
provided  above. 

Presently,  there  is  little  hatchery 
production  within  this  ESU.  There  are 
small  private  and  cooperative  programs 
producing  steelhead  within  this  ESU,  as 
well  as  one  captive  broodstock  program 
intended  to  conserve  the  Carmel  River 
steelhead  strain  (McEwan  &  Jackson, 
1996).  Most  of  the  hatchery  stocks  used 
in  this  region  originated  from  stocks 
indigenous  to  the  ESU,  but  many  are  not 
native  to  local  river  basins.  Little 
information  exists  regarding  the  actual 
contribution  of  hatchery  fish  to  natural 
spawning,  and  Uttle  information  on 
present  total  run  sizes  or  trends  are 
available  for  this  ESU.  However,  given 
the  substeuitial  reductions  from 
historical  abundance  or  recent  negative 
trends  in  the  stocks  for  which  data  does 
exist,  it  is  likely  that  the  majority  of 
natural  production  in  this  ESU  is  not 
self-sustaining. 

NMFS  concludes  that  the  South- 
Central  California  Coast  steelhead  ESU 
is  presently  in  danger  of  extinction. 
Total  abundance  is  extremely  low,  and 
most  stocks  for  which  NMFS  has  data  in 
the  ESU  show  recent  dowTiward  trends. 
There  is  also  concern  about  the  genetic 
effects  of  widespread  stocking  of 
rainbow  trout. 

(11)  Southern  California 

Historically,  steelhead  occurred 
naturally  south  into  Baja  California. 
Estimates  of  historical  (pre-1960's) 
abundance  for  several  rivers  in  this  ESU 
are  available:  Santa  Ynez  River,  before 
1950,  20,000  to  30,000  (Shapovalov  & 
Taft,  1954;  CDFG,  1982;  Reavis,  1991; 
Titus  et  al.,  in  press);  Ventura  River, 
pre-1960,  4.000  to  6,000  (Clanton  & 
Jarvis,  1946;  CDFG,  1982;  AFS,  1991; 
Hunt  et  al..  1992;  Henke,  1994;  Titus  et 
al.,  in  press);  Santa  Clara  River,  pre- 
1960,  7,000  to  9.000  (Moore,  1980; 
Comstock,  1992;  Henke,  1994);  Malibu 
Creek,  pre-1960, 1,000  (Nehlsen  et  al., 
1991;  Reavis,  1991).  hi  the  mid-1960's, 
CDFG  (1965)  estimated  steelhead 
spawning  populations  for  smaller 
tributaries  in  San  Luis  Obispo  County  as 
20,000  fish;  however,  no  estimates  for 
streams  further  south  were  provided. 

The  present  estimated  total  run  size 
for  six  streams  (Santa  Ynez  River, 
Gaviota  Creek,  Ventiu^  River,  Matilija 
Creek,  Santa  Clara  River,  MaUbu  Creek) 
in  this  ESU  are  summarized  in  Titus  et 
al.  (in  press),  and  all  are  less  than  200 
adults.  Titus  et  al.  (in  press)  concluded 
that  populations  have  been  extirpated 
from  all  streams  south  of  Ventura 
County,  with  the  exception  of  MaUbu 
Creek  in  Los  Angeles  County.  While 
there  are  no  comprehensive  stream 
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surveys  conducted  for  steelhead  trout 
occurring  in  streams  south  of  Malibu 
Creek,  there  continues  to  be  anecdotal 
observations  of  steelhead  in  rivers  as  far 
south  as  the  Santa  Margarita  River.  San 
Diego  County,  in  years  of  substantial 
rainfall  (Bamhart.  1986;  Higgins,  1991; 
McEwan  and  [ackson.  1996).  Titus  et  al. 
(in  press)  cited  extensive  loss  of 
steelhead  habitat  due  to  water 
development,  including  impassable 
dams  and  dewatering. 

No  time  series  of  data  are  available 
within  this  ESU  to  estimate  population 
trends.  Titus  et  al.  (in  press) 
summarized  information  for  steelhead 
populations  based  on  historical  and 
recent  survey  Information.  Of  the 
populations  south  of  San  Fraiiciscu  Bay 
(including  part  of  the  Central  California 
Coast  ESU)  for  which  past  and  recent 
information  was  available,  20  percent 
had  no  discemable  change.  45  percent 
had  declined,  and  35  f)ercent  were 
extinct.  Percentages  for  the  counties 
comprising  this  ESU  show  a  very  high 
percentage  of  declining  and  extinct 
populations 

The  influence  of  hatchery  practices  on 
this  ESU  is  not  well  documented.  In 
some  populations,  there  may  be  genetic 
introgression  from  past  steelhead  plants 
and  from  planting  of  rainbow  trout 
(Nielsen  1991).  Habitat  fragmentation 
and  papulation  declines  resulting  in 
small,  isolated  populations  also  pose 
genetic  risk  from  inbreeding,  loss  of  rare 
alleles,  and  genetic  drift 

NMFS  concludes  that  the  Southern 
Cahfomia  steelhead  ESU  is  presently  in 
danger  of  extinction.  Steelhead  have 
already  been  extirpated  from  much  of 
their  historical  range  in  this  ESU.  There 
IS  also  concern  atxiut  the  genetic  effects 
of  widespread  stocking  of  rainbow  trout. 

(12)  Central  Valley 

Historical  abundance  estimates  are 
available  for  some  stocks  within  this 
ESU,  but  no  overall  estimates  are 
available  prior  to  1961,  when  Hallock  et 
al.  (1961)  estimated  a  total  run  size  of 
40,000  steelhead  in  the  Sacramento 
River,  including  San  Francisco  Bay.  In 
the  mid- 1 960  s.  CDFG  (1965)  estimated 
steelhead  spawning  populations  for  the 
rivers  in  this  ESU.  totaling  almost 
27,000  fish.  Limited  data  exist  on  recent 
abundance  for  this  ESU.  The  present 
total  run  size  for  this  ESU  based  on  dam 
counts,  hatchery  returns,  and  past 
spawning  surveys  is  probably  less  than 
10,000  fish.  Both  natural  and  hatchery 
runs  have  dechned  since  the  1960's. 
Counts  at  Red  Bluff  Diversion  Dam 
averaged  1,400  fish  over  the  last  5  years, 
compared  with  runs  in  excess  of  10,000 
fish  in  the  late  1960's.  Recent  run-size 
estimates  for  the  hatchery  produced 
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American  River  stock  average  less  than 
1,000  fish,  compared  to  12,000  to  19,000 
in  the  early  1970's  (McEwan  &  Jackson, 
1996). 

Adequate  adult  escapement 
information  was  available  to  compute  a 
trend  for  only  one  stock  within  this  ESU 
(Sacramento  River  above  Red  Bluff 
Diversion  Dam).  Fish  passing  over  this 
dam  are  primarily  (70  to  90  percent)  of 
hatchery  origin  (CDFG,  1995:  McEwan  & 
Jackson,  1996).  This  data  series  shows  a 
significant  decline  of  9  percent  per  year 
from  1966  to  1992.  McEwan  and  Jackson 
(1996)  cite  substantial  declines  in 
hatchery  returns  within  the  basin  as 
well.  The  majority  of  native,  natural 
steelhead  production  in  this  ESU  occurs 
in  upper  Sacramento  River  tributaries 
(Antelope,  Deer,  Mill,  and  other  Creeks) 
below  Red  Bluff  Diversion  Dam,  but 
these  populations  are  nearly  extirpated. 
The  American,  Feather,  and  Yuba  (and 
possibly  the  upper  Sacramento  and 
Mokeliunne)  Rivers  also  have  naturally- 
spawrning  populations  (CDFG,  1995), 
but  these  populations  have  had 
substantial  hatchery  influence  and  their 
ancestry  is  not  clearly  known.  The  Yuba 
River  had  an  estimated  run  size  of  2.000 
in  1984.  Recent  run  size  estimates  for 
the  Yuba  River  are  unknown,  but  the 
population  appears  to  be  stable  and 
supports  a  sport  fishery  (McEwan  & 
Jackson,  1996).  However,  the  status  of 
native,  natural  fish  in  this  stock  is 
unknown.  This  stock  has  been 
influenced  by  Feather  River  Hatchery 
fish,  and  biologists  familiar  with  the 
stock  report  that  the  Yuba  River 
supports  almost  no  natural  production 
of  steelhead  (Hallock.  1989).  However. 
CDFG  (1995)  asserted  that  "a  substantial 
portion  of  the  returning  adults  are 
progeny  of  naturally  spawning  adults 
from  the  Yuba  River."  This  stock 
currently  receives  no  hatchery  steelhead 
plants  and  is  managed  as  a  naturally 
sustained  population  (CDFG,  1995; 
McEwan  &  Jackson,  1996). 

In  the  San  Joaquin  River  Basin,  there 
is  little  available  historic  or  recent 
information  on  steelhead  distribution  or 
abundance.  According  to  McEwan  and 
Jackson  (1996),  there  are  reports  of  a 
small  remnant  steelhead  nm  in  the 
Stanislaus  River.  Also,  steelhead  were 
observed  in  the  Tuolumne  River  in 
1983,  and  large  rainbow  trout  (possibly 
steelhead)  have  been  observed  at 
Merced  River  Hatchery  recently. 

NMFS  concludes  that  the  Central 
Valley  steelhead  ESU  is  presently  in 
danger  of  extinction.  Steelhead  have 
already  been  extirpated  from  most  of 
their  historical  range  in  this  ESU. 
Habitat  concerns  in  this  ESU  focus  on 
the  widespread  degradation, 
destruction,  and  blockage  of  freshwater 


habitats  within  the  region,  and  the 
potential  results  of  continuing  habitat 
destruction  and  water  allocation 
problems.  NMFS  is  also  very  concerned 
about  the  pervasive  opportunity  for 
genetic  introgression  from  hatchery 
stocks  within  the  ESU  because  of  the 
widespread  production  of  hatchery 
steelhead.  and  the  potential  ecological 
interactions  between  introduced  stocks 
and  native  stocks. 

(13)  Middle  Columbia  River  Basin 

Estimates  of  historical  (pre-1960's) 
abundance  indicate  that  the  total 
historical  run  size  for  this  ESU  might 
have  been  in  excess  of  300,000.  Total 
run  sizes  for  the  major  stocks  in  the 
upper  Columbia  River  (above 
Bonneville  Dam,  including  the  Upper 
Columbia  River,  Snake  River  Basin,  and 
parts  of  the  Southwest  Washington  and 
Lower  Coltm^ibia  River  ESUs)  for  the 
early  1980's  were  estimated  by  Light 
(1987)  as  approximately  4.000  winter 
steelhead  and  210,000  summer 
steelhead.  Based  on  dam  counts  for  this 
period,  the  Middle  Columbia  River  ESU 
represented  the  majority  of  this  total  run 
estimate,  so  the  run  returning  to  this 
ESU  was  probably  somewhat  below 
200,000  at  that  time.  Light  (1987) 
estimated  that  80  percent  of  the  total 
Columbia  River  Basin  run  (summer  and 
winter  steelhead  combined)  above 
Bonneville  Dam  was  of  hatchery  origin. 
The  most  recent  5-year  average  run  size 
was  142,000.  with  a  naturally-produced 
component  of  39,000.  These  data 
indicate  approximately  74  percent 
hatchery  fish  in  the  total  run  to  this 
ESU.  Recent  escapement  or  run  size- 
estimates  exist  for  only  five  basins  in 
this  ESU.  For  the  main  Deschutes  River 
(counted  at  Sherars  Falls),  total  recent 
(5-year  average)  run  size  was 
approximately  11.000.  with  a  natural 
escapement  of  3,000  Hatchery 
escapement  to  spawning  grounds 
(calculated  by  subtracting  Pelton  Ladder 
and  other  hatchery  returns  from  the 
counts  at  Sherars  Falls)  has  averaged 
about  4,000  adults  over  the  last  five 
brood  years  (BPA  1992).  For  the  Warm 
Springs  River  (steelhead  passing  above 
Warm  Springs  NFH),  escapement  has 
averaged  150  adults  over  the  last  5 
years.  In  the  Umatilla  River  (counts  at 
Three  Mile  Dam)  escapement  has 
averaged  1,700  adults  over  the  last  5 
years.  In  the  Yakima  River,  total 
escapement  has  averaged  1 ,300  adults, 
with  a  natural  escapement  of  1,200 
adults,  over  the  last  5  years.  In  addition 
to  these  estimates.  ODFW  (1995a) 
suggested  that  5  sub-basins  of  the  John 
Day  River  each  have  runs  in  excess  of 
1,000,  so  the  total  run  size  for  the  John 
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Dav  River  is  probably  in  excess  of  5.000 

fish. 

Stock  trend  data  arc-  available  for 
various  basins  from  dam  counts. 
spav^^ner  surveys,  and  angler  catch  Of 
the  14  independent  stock  indices  for 
which  trends  could  be  computed,  10 
have  been  declining  and  4  increasing 
over  the  available  data  series,  with  a 
range  from  20  percent  annua!  decline  to 
14  percent  annual  increase.  Eight  of 
these  trends  (seven  negative,  one 
positive)  were  significant Iv  different 
from  zero.  Of  the  ma|or  basins,  the 
Yakima,  Umatilla,  and  Deschutes  Rivers 
show  upward  overall  trends,  although 
all  tnbutarv'  counts  in  the  Deschutes 
River  are  downward  and  the  Yakima 
River  IS  recovering  from  extremely  low 
abundance  in  the  early  1980's,  The  John 
Day  River  probably  represents  the 
largest  native,  natural  spawmng  stock  in 
the  ESU,  and  combined  spawner 
surveys  for  the  lohn  Dav  Rj\  er  have 
been  declining  at  a  rate  of  about  15 
percent  per  year  since  1985   However, 
estimates  of  total  run  size  for  the  ESU 
based  on  differences  in  counts  at  dams 
show  an  overall  increase  in  steelhead 
abundance,  with  a  relatively  stable 
naturally -produced  component 

Hatchery  fish  are  widespread  and 
straying  to  spawn  naturally  throughout 
the  region.  Hatchery  production  in  this 
ESU  is  denved  pnmarily  from  within- 
basin  stocks.  Recent  estimates  of  the 
proportion  of  natural  spawners  with 
hatchery  origin  range  from  low  (Yakima 
River,  VValla  Walla  RK'er,  John  Day 
River)  to  moderate  (Umatilla  River, 
Deschutes  River).  Little  information  is 
available  on  the  actual  contribution  of 
hatchery  production  to  natural 
spawning. 

NMFS  concludes  that  the  Middle 
Coliunbia  steelhead  ESU  is  not 
presently  in  danger  of  extinction,  but 
has  reached  no  conclusion  regarding  its 
likelihood  of  becoming  endangered  in 
the  foreseeable  future  NMFS  remains 
concerned  about  the  status  of  this  ESU 
and  wall  carefully  evaluate  conservation 
m.easures  affecting  this  ESI"  and 
continue  monitoring  its  status  during 
the  period  between  this  proposed  niie 
and  publication  of  a  final  rule.  There  is 
particular  concern  about  Yakima  River 
stocks  and  winter  steelhead  stocks. 
Winter  steelhead  are  reported  within 
this  ESU  only  in  the  Klickitat  River  and 
Fifteenmile  Creek.  No  abundance 
information  exists  for  wnler  steelhead 
in  the  Klickitat  River,  but  they  have 
been  declining  in  abundance  in 
Fifteenmile  Creek  Total  steelhead 
abundance  in  the  ESL"  appears  to  have 
been  increasing  recently,  but  the 
majonty  of  natural  stocks  for  which 
NMFS  has  data  withm  this  ESU  have 


been  declining,  including  those  in  the 
John  Day  River,  which  is  the  largest 
producer  of  native,  natural  steelhead, 
NMFS  is  very  concerned  about  the 
pervasive  opportunity  for  genetic 
introgression  trom  hatchery  stocks 
within  the  ESU.  There  is  widespread 
production  of  hafcher^  steelhead  within 
this  ESU,  but  largely  based  on  within 
basin  stocks.  Estimated  proportion  of 
hatchery  fish  on  spawning  grounds 
ranges  from  low  (Yakima  River,  Walla 
Walla  River,  John  Day  River)  to 
moderate  (Umatilla  River,  Deschutes 
River), 

(14)  Upper  Columbia  FUver  Basin 

Estimates  of  historical  (pre-1960s) 
abundance  specific  to  this  ESU  are 
available  from  fish  coimts  at  dams. 
Counts  at  Rock  Island  Dam  from  1933  to 
1959  averaged  2,600  to  3.700,  suggesting 
a  pre-fishery  run  size  in  excess  of  5,000 
adults  for  tributaries  above  Rock  Island 
Dam  (Chapman  et,  al,,  1994),  However, 
runs  may  already  have  been  depressed 
by  lower  Columbia  River  fisheries  at 
this  time  Recent  5-year  (1989-93) 
average  natural  escapem.ents  are 
available  for  two  stock  units:  Wenatchee 
River,  800  steelhead,  and  Methow  and 
Okanogan  Rivers.  450  steelhead.  Recent 
average  total  escapement  for  these 
stocks  were  2,500  and  2,400. 
respectively   Average  total  run  size  at 
Priest  Rapids  Dam  for  the  same  period 
was  approximately  9,600  adult 
steelhead. 

Trends  in  total  (natural  and  hatchery) 
adult  escapement  are  available  for  the 
Wenatchee  River  (2.6  percent  aimual 
increase,  1962-1993)  and  the  Methow 
and  Okanogan  Rivers  combined  (12 
percent  annual  decline,  1982-93).  These 
two  stocks  represent  most  of  the 
escapement  to  natural  spawning  habitat 
within  the  range  of  the  ESU;  the  Entiat 
River  also  has  a  small  spawning  run 
(WDFel  ai.  1993! 

Hatchery  fish  are  widespread  and 
escaping  to  spawn  naturally  throughout 
the  region  The  hatchery  stock  used  in 
this  region  originated  from  stocks 
indigenous  to  the  ESU  dunng  the  Grand 
Coulee  Fish  Maintenance  Project,  but 
represents  a  blend  of  fish  from  all  basins 
within  the  ESU  (and  from  areas  above 
Grand  Coulee  Dam)  Spawning 
escapement  is  strongly  dominated  by 
hatcherv  production,  with  recent 
contributions  averaging  65  percent 
(Wenatchee  River j  to  81  percent 
(Methow  and  Okanogan  Rivers).  The 
WDFW  estimated  adult  replacement 
ratios  of  only  0  31.0  in  the  Wenatchee 
River  and  0.25:1.0  in  the  Entiat  River, 
and  concluded  that  both  these  stocks 
and  the  Methow/Okanogan  stock  are  not 


self-sustaining  without  substantial 
hatcherv  production. 

NMFS  concludes  that  the  Upper 
Columbia  steelhead  ESU  is  presently  in 
danger  of  extinction.  While  total 
abundance  of  populations  within  this 
ESU  has  been  relatively  stable  or 
increasing,  this  appears  to  be  true  only 
because  of  major  hatchery  production 
programs.  Estimates  of  the  proportion  of 
hatdiery  fish  in  spawning  escapement 
are  65  percent  (Wenatchee  River)  and  81 
percent  (Methow  and  Okanogan  Rivers). 
The  major  concern  for  this  ESU  is  the 
clear  failure  of  natiuvl  stocks  to  replace 
themselves,  NMFS  is  very  concerned 
about  problems  of  genetic 
homogenization  due  to  hatchery 
supplementation  within  the  ESU, 
Significant  concern  also  exists  regarding 
the  apparent  high  harvest  rates  on 
steelhead  smolts  in  rainbow  trout 
fisheries  and  the  degradation  of 
freshwater  habitats  within  the  region. 

(1 5)  Snake  River  Basin 

No  estimates  of  historical  {pre-196G's) 
abundance  specific  to  this  ESU  are 
available.  Light  (1987)  estimated  that  80 
percent  of  the  total  Columbia  River 
Basin  run  (summer  and  winter  steelhead 
combined)  above  Bonneville  Dam  waa 
of  hatchery  origin.  All  steelhead  in  the 
Snake  River  Basin  are  summer 
steelhead,  which  for  management 
purposes  are  divided  into  "A-nm"  and 
"B-nm"  steelhead.  Each  has  several  Ufe 
history  differences  including  spawning 
size,  run  timing,  and  habitat  type. 
Although  there  is  little  information  for 
most  stocks  within  this  ESU.  there  are 
recent  run-size  and/ or  escapement 
estimates  for  several  stocks.  Total 
recent-year  average  (1990-1994) 
escapement  above  Lower  Granite  Dam 
was  approximately  71.000.  with  a 
nat\iral  component  of  9,400  (7,000  A- 
run  and  2,400  B-run).  Run-size 
estimates  are  available  for  only  a  few 
tributaries  within  the  ^SU,  all  with 
small  populations. 

The  aggregate  trend  in  abundance  for 
this  ESU  (indexed  at  Lower  Granite 
Dam)  has  been  upyrard  since  1975, 
although  natural  escapement  has  been 
declining  during  the  same  period 
However,  the  aggregate  trend  has  been 
downward  (with  wide  fluctuations)  over 
the  past  10  years,  recently  reaching 
levels  below  those  observed  at  Ice 
Harbor  Dam  in  the  early  1960's, 
Naturally-produced  escapement  has 
decUned  sharply  in  the  last  ten  years. 
Adult  abundance  trend  information  is 
available  for  several  individual  stocks 
from  a  variety  of  sources,  including 
spawner  surveys,  dam  counts,  and 
angler  catch.  Of  the  thirteen  stock 
indices  (excluding  the  Lower  Granite 
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Dam  counts  discussed  above)  for  which 
sufficient  adequate  information  exists  to 
compute  trends,  nine  have  been 
declining  and  four  increasing  over  the 
available  data  series,  with  a  range  from 
30  percent  annual  decline  to  a  4  percent 
annual  increase.  Four  of  these  trends 
(all  negative)  were  significantly  different 
from  zero.  In  addition  to  these  adult 
abundance  data,  the  focus  of  IDFG's 
steelhead  monitoring  program  is 
juvenile  (parr)  surveys  in  areas 
designated  as  "wild"  (i.e.,  sites  with 
limited  hatchery  influence)  as  well  as  In 
natural  production  areas.  Summaries  In 
Leitzinger  and  Petrosky  (in  press)  show 
declines  in  average  parr  density  over  the 
past  7  or  8  years  for  both  A-  and  B-run 
steelhead  in  both  wild  and  natural 
production  areas.  From  1985  to  1993, 
estimates  of  mean  percent  of  rated  parr 
carr\  mg  capacity  for  these  surveys 
ranged  from  as  low  as  11.2  percent 
(wild-production  B-run)  to  62.1  percent 
(wild-production  A-run).  The  U.S.  v. 
Oregon  Technical  Advisory  Committee 
found  that  A-run  steelhead  densities 
were  closer  to  rated  capacities  than  were 
B-run  steelhead;  it  noted  that  "percent 
carrying  capacity  indicates  that  all 
surveyed  areas  are  underseeded"  (TAC, 
1991). 

Hatchery  fish  are  widespread  and 
escaping  to  spawn  naturally  throughout 
the  region  During  the  past  five  years,  an 
average  of  86  percent  of  steelhead 
passing  above  Lower  Granite  Dam  were 
of  hatchery  origin.  Only  two  hatchery 
composition  estimates  are  available  for 
individual  stocks:  0  percent  for  Joseph 
Creek  (Grande  Ronde  River),  and  57 
percent  for  the  Tucarmon  River.  In 
general,  there  are  wild  production  areas 
with  limited  hatchery  influence 
remaining  in  the  Selway  River,  lower 
Clearwater  River,  Middle  and  South 
Forks  of  the  Salmon  River,  and  the 
lower  Salmon  River  (Leitzinger  & 
Petrosky.  in  press).  In  other  areas,  such 
as  the  upper  Salmon  River,  there 
appears  to  be  little  or  no  natural 
production  of  locally-native  steelhead 
(IDFG.  1995).  Given  the  relatively  low 
natural  run  sizes  to  individual  streams 
for  which  estimates  are  available,  the 
declines  in  natural  retmns  at  Lower 
Granite  Dam  and  in  parr  density 
estimates,  and  the  widespread  presence 
of  hatchery  fish,  NMFS  concludes  that 
the  majority  of  natural  steelhead 
populations  in  this  ESU  are  probably 
not  self-sustaining  at  this  time. 

NMFS  concludes  that  the  Snake  River 
Basin  steelhead  ESU  is  not  presently  in 
danger  of  extinction,  but  is  likely  to 
become  endangered  in  the  foreseeable 
future.  While  total  nm  size  (hatchery 
and  natural)  has  increased  since  the 
mid-1970's,  there  has  been  a  severe 


recent  decline  in  natural  run  size.  The 
majority  of  natural  stocks  for  which 
adequate  data  exists  within  this  ESU 
have  been  declining.  Parr  densities  in 
natural  production  areas  have  been 
substantially  below  estimated  capacity 
in  recent  years.  Downward  trends  and 
low  parr  densities  indicate  a 
particularly  severe  problem  for  B-run 
steelhead,  the  loss  of  which  would 
substantially  reduce  Ufe-history 
diversity  within  this  ESU.  NMFS  is  very 
concerned  about  the  pervasive 
opportvmity  for  genetic  introgression 
firom  hatchery  stocks  within  the  ESU. 
TTiere  is  widespread  production  of 
hatchery  steelhead  within  this  ESU.  The 
total  Snake  River  steelhead  run  at  Lower 
Granite  Dam  is  estimated  to  average  86 
percent  hatchery  fish  in  recent  years. 
Estimates  of  proportion  of  hatchery  fish 
in  spawning  escapement  for  tributaries 
range  from  0  percent  (Joseph  Creek)  to 
above  80  percent  (upper  Salmon  River, 
IDFG.  1995). 

Existing  Protective  EfiTorts 

Under  §  4(b)(1)(A)  of  the  ESA.  the 
Secretary  of  Commerce  is  required  to 
make  listing  determinations  solely  on 
the  basis  of  the  best  scientific  and 
commercial  data  available  and  af^er 
taking  into  account  efforts  being  made 
to  protect  a  species.  During  the  status 
review  for  west  coast  steelhead,  NMFS 
reviewed  an  array  of  protective  efforts 
for  steelhead  and  other  salmonids, 
ranging  in  scope  from  regional  strategies 
to  local  watershed  initiatives.  NMFS  has 
summarized  some  of  the  major  efforts  in 
a  document  entitled  "Steelhead 
Conservation  Efforts:  A  Supplement  to 
the  Notice  of  Determination  for  West 
Coast  Steelhead  under  the  Endangered 
Species  Act."  This  document  is 
available  upon  request  (see  ADDRESSES 
section). 

Despite  numerous  efforts  to  halt  and 
reverse  declining  trends  in  west  coast 
steelhead,  it  is  clear  that  the  status  of 
many  native,  naturally-reproducing 
populations  has  continued  to 
deteriorate.  NMFS  therefore  believes  it 
highly  likely  that  past  efforts  and 
programs  to  address  the  conservation 
needs  of  these  stocks  have  proven 
inadequate,  including  efforts  to  reduce 
mortalities  and  improve  the  survival  of 
these  stocks  through  all  stages  of  their 
Ufe  cycle.  Important  factors  include  the 
continued  decline  in  the  productivity  of 
freshwater  habitat  for  a  wide  variety  of 
reasons,  significant  potential  negative 
impacts  from  interactions  with  hatchery 
stocks,  overfishing,  and  natural 
environmental  variabiUty. 

While  NMFS  recognizes  that  many  of 
the  ongoing  protective  efforts  are  likely 
to  promote  the  conservation  of  steelhead 


and  other  salmonids.  in  the  aggregate, 
they  do  not  achieve  steelhead 
conservation  at  a  scale  that  is  adequate 
to  protect  and  conserve  ESUs.  NMFS 
believes  that  most  existing  efforts  lack 
some  of  the  critical  elements  needed  to 
provide  a  high  degree  of  certainty  that 
the  efforts  will  be  successful.  These 
elements  include:  (1)  Identification  of 
specific  factors  for  decline;  (2) 
immediate  measures  required  to  protect 
the  best  remaining  populations  and 
habitats  and  priorities  for  restoration 
activities;  (3)  explicit  and  quantifiable 
objectives  and  timehnes;  and  (4) 
monitoring  programs  to  determine  the 
effectiveness  of  actions,  including 
methods  to  measure  whether  recovery 
objectives  are  being  met. 

The  best  available  scientific 
information  on  the  biological  status  of 
the  species  supports  a  proposed  listing 
of  10  steelhead  ESUs  under  the  ESA  (see 
Proposed  Determination)  NMFS 
concludes  that  existing  protective  efforts 
are  inadequate  to  alter  the  proposed 
determination  of  threatened  or 
endangered  for  these  10  steelhead  ESUs. 
However,  during  the  period  between 
publication  of  this  proposed  rule  and 
publication  of  a  final  rule,  NMFS  will 
continue  to  solicit  information  regarding 
protective  efforts  (see  Public  Comments 
Solicited)  and  will  work  with  Federal, 
state  and  tribal  fisheries  managers  to 
evaluate  the  efficacy  of  the  various 
salmonid  conser\'ation  efforts.  If,  during 
this  process.  NMFS  determines  that 
existing  protective  efforts  are  likely  to 
avert  extinction  and  provide  for  the 
recovery  of  a  steelhead  ESU(s),  NMFS 
wall  modify  this  listing  proposal. 

Summary  of  Factors  Affecting  the 
Species 

Section  2(a)  of  the  ESA  states  that 
various  species  of  fish,  wildlife,  and 
plants  in  the  United  States  have  been 
rendered  extinct  as  a  consequence  of 
economic  growth  and  development 
untempered  by  adequate  concern  for 
ecosystem  conservation.  Section  4(a)(1) 
of  the  ESA  and  the  listing  regulations 
(50  CFR  part  424)  set  forth  procedures 
for  listing  species.  NMFS  must 
determine,  through  the  regulatory 
process,  if  a  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
The  present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
education  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  human-made  factors  affecting 
its  continued  existence. 
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NfMFS  has  prepared  a  supporting 
document  which  addresses  the  factors 
that  have  led  to  the  decline  of  this 
species  entitled  "Factors  for  Decline:  A 
supplement  to  the  notice  of 
determination  for  West  Coast 
steelhead."  This  report,  available  upon 
request  (see  ADDRESSES  section), 
concludes  that  ali  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of  the 
species.  The  report  identifies 
destruction  and  modification  of  habitat, 
overutilization  for  recreational 
piuposes,  and  natural  and  human-made 
factors  as  being  the  primary  reasons  for 
the  decline  of  v\'est  coast  steelhead.  The 
following  discussion  summarizes 

Linvxxii^a  legdiLjLxii^  la^^^vJ^:>  iUi   ueCilue 

across  the  range  of  west  coast  steelhead. 
While  these  factors  have  been  treated 
here  in  general  terms,  it  is  important  to 
underscore  that  impacts  from  certain 
factors  are  more  acute  for  specific  ESUs. 
For  example,  impacts  from  hydropower 
development  are  more  pervasive  for 
ESUs  in  the  upper  Columbia  River  Basin 
than  for  some  coastal  ESUs. 

Steelhead  on  the  west  coast  of  the 
United  Slates  have  experienced  declines 
in  abundance  in  the  past  several 
decades  as  a  result  of  natural  and 
human  factors.  Forestry,  agriculture, 
mining,  and  urbanization  have 
degraded,  simplified,  and  fragmented 
habitat.  Water  diversions  for  agriculture, 
flood  control,  domestic,  and 
hydropower  purposes  (especially  in  the 
Columbia  River  and  Sacramento-San 
Joaquin  Basins)  have  greatly  reduced  or 
eliminated  histoncally  accessible 
habitat.  Studies  indicate  that  in  most 
western  states,  about  80  to  90  percent  of 
the  historic  riparian  habitat  has  been 
eliminated.  Further,  it  has  been 
estimated  that  during  the  last  200  years, 
the  lower  48  states  have  lost 
approximately  53  percent  of  all 
wetlands  and  the  majority  of  the  rest  are 
severely  degraded.  Washington  and 
Oregon's  wetlands  are  estimated  to  have 
diminished  by  one-third,  while 
Cahfomia  has  expenenced  a  91-percent 
loss  of  its  wetland  habitat.  Loss  of 
habitat  complexity  has  also  contributed 
to  the  decline  of  steelhead.  For  example, 
in  national  forests  in  Washington,  there 
has  been  a  58-percent  reduction  in  large, 
deep  pools  due  to  sedimentation  and 
loss  of  pool-forming  structures  such  as 
boulders  and  large  wood.  Similarly,  in 
Oregon,  the  abundance  of  large,  deep 
pools  on  private  coastal  lands  has 
decreased  by  as  much  as  80  percent. 
Sedimentation  from  land  use  activities 
is  recognized  as  a  primary  cause  of 
habitat  degradation  in  the  range  of  west 
coast  steelhead. 


Steelhead  support  an  important 
recreational  fishery  th^'-oughout  their 
range.  Dunng  penods  of  decreased 
habitat  availabUity  (e.g.,  drought 
conditions  or  summer  low  flow  when 
fish  are  concentrated),  the  impacts  of 
recreational  fishing  on  native 
anadromous  stocks  may  be  heightened. 
Steelhead  are  not  generally  targeted  in 
commercial  fisheries.  However,  high 
seas  driftnet  fisheries  in  the  past  may 
have  contributed  slightly  to  a  decline  of 
this  species  in  local  areas,  but  this  could 
not  be  solely  responsible  for  the  large 
decUnes  in  abundance  observed  along 
most  of  the  Pacific  coast  over  the  past 
several  decades. 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
numerous  river  systems,  thereby 
increasing  the  level  of  predation 
exfwrienced  by  salmonids.  Predation  by 
marine  mammals  is  also  of  concern  in 
areas  experiencing  dwindling  steelhead 
runsizes.  However,  salmon  and  marine 
mammals  have  coexisted  for  thousands 
of  years  and  most  investigators  consider 
predation  an  insignificant  contributing 
factor  to  the  large  decUnes  observed  in 
west  coast  steelhead  populations. 

Natural  climatic  conditions  have 
served  to  exacerbate  the  problems 
associated  with  degraded  and  altered 
riverine  and  estuarine  habitats. 
Persistent  drought  conditions  have 
reduced  already  limited  spawning, 
rearing  and  migration  habitat.  Further, 
climatic  conditions  appear  to  have 
resulted  in  decreased  ocean 
productivity  which,  during  more 
productive  periods,  may  help  (to  a  small 
degree)  offset  degraded  freshwater 
habitat  conditions. 

In  an  attempt  to  mitigate  the  loss  of 
habitat,  extensive  hatchery  programs 
have  been  implemented  throughout  the 
range  of  steelhead  on  the  West  Coast. 
While  some  of  these  programs  have 
been  successful  in  providing  fishing 
opportunities,  the  impacts  of  these 
programs  on  native,  naturally- 
reproducing  stocks  are  not  well 
understood.  Competition,  genetic 
introgression,  and  disease  transmission 
resulting  from  hatchery  introductions 
may  significantly  reduce  the  production 
and  survival  of  native,  naturally- 
reproducing  steelhead.  Furthermore, 
collection  of  native  steelhead  for 
hatchery  broodstock  purposes  may 
result  in  additional  negative  impacts  to 
small  or  dwindling  natural  populations. 
It  is  important  to  note,  however,  that 
artificial  propagation  could  play  an 
important  role  in  steelhead  recovery  and 
that  some  hatchery  populations  of 
steelhead  may  be  deemed  essential  for 
the  recovery  of  threatened  or 


endangered  steelhead  ESUs  (see 
Proposed  Determination).  In  addition, 
alternative  uses  of  supplementation, 
such  as  for  the  creation  of  terminal 
fisheries,  must  be  fully  explored  to  try 
to  limit  negative  impacts  to  remaining 
natural  populations.  This  use  must  be 
tempered  with  the  understanding  that 
protecting  native,  naturally-reproducing 
steelhead  and  their  habitats  is  critical  to 
maintaining  healthy,  fully-functioning 
ecosystems. 

Proposed  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4Cb)(l)  of  the  ESA  requires  that  the 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  sp>ecies  and  after  taking 
into  account  those  efforts,  if  any.  being 
made  to  protect  such  species. 

Based  on  results  from  its  coastwide 
assessment,  NMFS  has  determined  that 
on  the  west  coast  of  the  United  States, 
there  are  fifteen  ESUs  of  steelhead 
which  constitute  "species"  under  the 
ESA.  NMFS  has  determined  that  five 
ESUs  are  currently  endangered  (Central 
Cahfomia  Coast,  South  Central 
Cahfomia  Coast,  Southern  Cahfomia, 
Central  Valley,  and  Upper  Columbia 
ESUs)  and  another  five  ESUs  are 
currently  threatened  (Snake  River  Basin, 
lower  Columbia  River,  Oregon  Coast, 
Klamath  Mountains  Province,  and 
northern  Cahfomia  ESUs)  and  NMFS 
proposes  to  list  them  as  such  at  this 
time.  The  geographic  boundaries  (i.e., 
the  watersheds  within  which  the 
members  of  the  ESU  spend  their 
freshwater  residence)  for  these  ESUs  are 
described  under  "ESU  Determinations." 

The  Klamath  Mountains  Pro\'ince 
ESU  was  proposed  for  Usting  under  a 
previous  determination  (60  PR  14253, 
March  16, 1995).  However,  due  to 
unresolved  issues  and  practical 
considerations,  NMFS  beUeves  it  more 
pmdent  to  make  a  final  determination 
on  Klamath  Moimtains  Province 
steelhead  in  the  context  of  final 
determinations  for  West  Coast  steelhead 
ESUs.  NMFS  has  received  comments  on 
the  previous  proposal  to  list  this  ESU 
and  will  seek  additional  information 
that  should  help  clarify  the  degree  of 
risk  faced  by  Klamath  Mountains 
Province  steelhead.  The  agency  will 
make  a  final  determination  on  this  ESU 
concurrently  with  final  Usting 
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determinations  on  all  west  coast 
steelhead  ESUs 

NMFS  has  determined  that  steelhead 
in  the  Viiddle  Columbia  River  ESU  (the 
Columbia  River  Basin  from  Mosier 
Creek,  OR.  upstream  to  the  Yakima 
River,  \VA)  do  not  warrant  listing. 
However,  because  there  is  sufficient 
concern  regarding  the  health  of 
steelhead  m  this  region,  ^4MFS  is 
adding  this  ESU  to  its  candidate  species 
list.  .N'MFS  will  conduct  a  thorough 
reevaluation  of  the  status  of  this  ESU 
before  the  final  listing  determination. 

In  all  10  ESUs  identified  as  threatened 
or  endangered,  only  native,  naturally- 
repro<iucing  steelhead  are  being 
proposed  for  listing.  Prior  to  the  final 
listing  determination.  NMFS  will 
examine  the  relationship  between 
hatcher\'  and  natural  populations  of 
steelhead  in  these  ESUs,  and  assess 
whether  any  hatchery  populations  are 
essential  for  their  recovery.  This  may 
result  in  the  inclusion  of  specific 
hatchery  populations  as  part  of  a  listed 
ESU  in  NMFS'  final  determination. 

In  addition,  NMFS  is  proposing  to  list 
only  anadromous  life  forms  of  O.  mykiss 
at  this  time  due  to  uncertainties 
regarding  the  relationship  between 
resident  rainbow  trout  and  steelhead. 
Prior  to  the  final  listing  determination, 
NMFS  will  seek  additional  information 
on  this  issue  and  work  with  the  U.S. 
Fish  and  Wildlife  Service  and  fisheries 
comanagers  to  better.define  the 
relationship  between  resident  and 
anadromous  O.  mykiss  in  the  ESUs 
proposed  for  Usting. 

Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recognition,  recovery  actions,  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  state,  and  local  agencies, 
private  organizations,  and  individuals. 

Several  conservation  efforts  are 
underway  that  may  reverse  the  decline 
of  west  coast  steelhead  and  other 
salmonids.  These  include  the  Northwest 
Forest  Plan  (on  Federal  lands  within  the 
range  of  the  northern  spotted  owl), 
Pacfish  (on  all  additional  Federal  lands 
with  anadromous  salmonid 
populations),  Oregon's  Coastal  Salmon 
Restoration  Initiative,  Washington's 
Wild  Stock  Restoration  Initiative, 
CaUfomia's  Coastal  Salmon  Initiative 
and  Steelhead  Management  Plan, 
NMFS'  Proposed  Recovery  Plan  for 
Snake  River  Salmon,  and  a  Draft 
Recovery  Plan  for  Sacramento  Winter- 
nm  Chinook  Salmon.  NMFS  is  very 


encouraged  by  a  number  of  these  efforts 
and  believes  diat  they  have  or  may 
constitute  significant  strides  in  the 
efforts  in  the  region  to  develop  a 
scientifically  well  grounded 
conservation  plan  for  these  stocks. 
NMFS  intends  to  support  and  work 
closely  with  these  efforts — staff  and 
resources  permitting — in  the  belief  that 
they  could  have  a  substantial  impact  on 
a  final  decision  on  the  need  to  list  these 
stocks  or  on  the  type  of  final  Usting.  The 
degree  to  which  these  conservation 
efforts  are  able  to  provide  reliable, 
scientifically  well  grounded 
commitments  through  a  variety  of 
measuires  to  provide  for  the 
conservation  of  these  stocks  will  have  a 
direct  and  substantial  effect  on  any  final 
listing  determination  of  NMFS. 

Section  7(a)(4)  of  the  ESA  requires 
that  Federal  agencies  confer  with  NMFS 
on  any  actions  likely  to  jeopardize  the 
continued  existence  of  a  species 
proposed  for  listing  and  on  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  For  listed  species, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fimd,  or  conduct  are  not  Ukely  to 
jeopardize  the  continued  existence  of  a 
Usted  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  NMFS. 

Examples  of  Federal  actions  likely  to 
affect  steelhead  include  authorized  land 
management  activities  of  the  U.S.  Forest 
Service  and  U.S.  Bureau  of  Land 
Management,  as  well  as  operation  of 
hydroelectric  and  storage  projects  of  the 
Biireau  of  Reclamation  and  U.S.  Army 
Corps  of  Engineers  (COE).  Such 
activities  include  timber  sales  and 
harvest,  hydroeleclric  power  generation, 
and  flood  control.  Federal  actions, 
including  the  COE  section  404 
permitting  activities  under  the  Clean 
Water  Act,  COE  permitting  activities 
under  the  River  and  Harbors  Act. 
Federal  Energy  Regulatory  Commission 
licenses  for  non-Federal  development 
and  operation  of  hydropower,  and 
Federal  salmon  hatcheries,  may  also 
require  consultation. 

Based  on  information  presented  in 
this  proposed  rule,  general  conservation 
measures  that  could  be  implemented  to 
help  conserve  the  species  are  listed 
below.  This  list  does  not  constitute 
NMFS'  interpretation  of  a  recovery  plan 
imder  section  4(f)  of  the  ESA. 

1.  Measures  could  be  taken  to 
promote  land  management  practices 
that  protect  and  restore  steelhead 
habitat.  Land  management  practices 


affecting  steelhead  habitat  include 
timber  harvest,  road  building, 
agriculture,  livestock  grazing,  and  urban 
development. 

2.  Evaluation  of  existing  harvest 
regulations  could  identify  any  changes 
necessary  to  protect  steelhead 
populations. 

3.  Artificial  propagation  programs 
could  be  required  to  incorporate 
practices  that  minimize  impacts  upon 
native  populations  of  steelhead. 

4.  Efforts  could  be  made  to  ensure  that 
existing  and  proposed  dam  facilities  are 
designed  and  operated  in  a  manner  that 
will  not  adversely  affect  steelhead 
populations.  For  example,  NMFS  could 
require  that  fish  passage  facilities  at 
dams  effectively  pass  migrating  juvenile 
and  aduh  steelhead. 

5.  Water  diversions  could  have 
adequate  headgate  and  staff  gauge 
structures  installed  to  control  and 
monitor  water  usage  accurately.  Water 
rights  could  be  enforced  to  prevent 
irrigators  from  exceeding  the  amount  of 
water  to  which  Lhey  are  legally  entitled. 

6.  Irrigation  diversions  affecting 
downstream  migrating  steelhead  trout 
could  be  screened  A  thorough  review  of 
the  impact  of  irrigation  diversions  on 
steelhead  could  be  conducted. 

NMFS  recognizes  that,  to  be 
successful,  protective  regulations  and 
recovery  programs  for  steelhead  will 
need  to  be  developed  in  the  context  of 
conserving  aquatic  ecosystem  health. 
NMFS  intends  that  Federal  lands  and 
Federal  activities  play  a  primary  role  in 
preserving  listed  populations  and  the 
ecosystems  upon  which  they  depend. 
However,  throughout  the  range  of  all  ten 
ESUs  proposed  for  listing,  steelhead 
habitat  occurs  and  can  be  affected  by 
activities  on  state,  tribal  or  private  land. 
Agricultural,  timber,  and  urban 
management  activities  on  nonfederal 
land  could  and  should  be  conducted  in 
a  manner  that  avoids  adverse  effects  to 
steelhead  habitat. 

NMFS  encourages  nonfederal 
landowners  to  assess  the  impacts  of 
their  actions  on  potentially  threatened 
or  endangered  salmonids.  In  particular, 
NMFS  encourages  the  formulation  of 
watershed  partnerships  to  promote 
conservation  in  accordance  with 
ecosystem  principles.  These 
partnerships  will  be  successful  only  if 
state,  tribal,  and  local  governments, 
landowTier  representatives,  and  Federal 
and  nonfederal  biologists  all  participate 
and  share  the  goal  of  restoring  steelhead 
to  the  watersheds. 

Section  9  of  the  ESA  prohibits  certain 
activities  that  directly  or  indirectly 
affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
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U.S.  jurisdiction.  Section  A[d]  of  the 
ESA  allows  the  promulgation  of 
protective  regulations  that  modif\-  or 
apply  any  or  all  of  the  prohibitions  of 
section  9  to  threatened  species.  Section 
9  prohibits  violations  of  protective 
regulations  for  threatened  species 
promulgated  under  section  4(d). 

At  this  time,  NMFS  proposes  to  adopt 
protective  measures  to  prohibit 
"taking,"  interstate  commerce,  and  the 
other  ESA  prohibitions  applicable  to 
endangered  species,  vnth  the  exceptions 
provided  under  section  10  of  the  ESA, 
for  the  five  ESUs  of  steelhead  proposed 
as  threatened  herein.  Under  the  ESA, 
the  term  "take"  means  to  harass,  harm, 
pursue,  hunt,  shoot,  woimd,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct.  NMFS  is 
proposing  to  extend  the  provisions  of 
section  9  and  section  10  to  these  ESUs 
to  provide  immediate  protections  to 
them  upon  final  listing.  However,  prior 
to  the  final  listing  determination,  NMFS 
will  consider  adopting  specific 
regulations  under  section  4(d)  that  will 
apply  to  one  or  more  ESUs  of  steelhead 
identified  as  threatened  (see  Public 
Comments  Solicited).  These  regulations, 
promulgated  pursuant  to  the 
Administrative  Procedures  Act,  5  U.S.C. 
551  et  seq.,  may  be  in  Ueu  of  the  Section 
9  taking  prohibition  and  Section  10 
permit  exception. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  the  ESA's 
"taking"  prohibitions.  Section 
10(a)(1)(A)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves  a 
directed  take  of  listed  species.  A 
directed  take  refers  to  the  intentional 
take  of  listed  species.  NMFS  has  issued 
section  10(a)(1)(A)  research/ 
enhancement  permits  for  other  listed 
species  (e.g..  Snake  River  chinook 
salmon  and  Sacramento  River  winter- 
run  chinook  salmon)  for  a  number  of 
activities,  including  trapping  and 
tagging,  electroshocking  to  determine 
population  presence  and  abundance, 
removal  of  fish  from  irrigation  ditches, 
and  collection  of  adult  fish  for  artificial 
propagation  programs 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  which  may 
incidentally  take  listed  species.  The 
types  of  activities  potentially  requiring 
a  section  10(a)(1)(B)  incidental  take 
permit  include  the  operation  and  release 
of  artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  University  research 
not  receiving  Federal  authorization  or 
funding,  and  the  implementation  of 


state  fishing  regulations.  NMFS  Policies 
on  Endangered  and  Threatened  Fish  and 
WildUfe 

On  July  1,  1994,  NMFS,  jointly  with 
the  U.S.  Fish  and  Wildlife  Service. 
pubUshed  a  series  of  policies  regarding 
listings  under  the  ESA,  including  a 
policy  for  peer  review  of  scientific  data 
(59  FR  34270)  and  a  poUcy  to  identify, 
to  the  maximum  extent  possible,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
ESA  (59  FR  34272). 

Role  of  peer  review:  The  intent  of  the 
peer  review  policy  is  to  ensure  that 
listings  are  based  on  the  best  scientific 
and  commercial  data  available.  Prior  to 
a  final  listing.  NMFS  will  sohcit  the 
expert  opinions  of  three  quaUfied 
speciaUsts,  concurrent  with  the  public 
comment  period.  Independent  peer 
reviewers  wrill  be  selected  from  the 
academic  and  scientific  community, 
Tribal  and  other  native  American 
groups,  Federal  and  state  agencies,  and 
the  private  sector. 

Identification  of  those  activities  that 
would  constitute  a  violation  of  Section 
9  of  the  ESA:  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  NMFS  will  identify,  to  the  extent 
known  at  the  time  of  the  final  rule, 
specific  activities  that  will  not  be 
considered  likely  to  result  in  violation 
of  section  9,  as  well  as  activities  that 
will  be  considered  likely  to  result  in 
violation.  NMFS  believes  that,  based  on 
the  best  available  information,  the 
following  actions  will  not  result  in  a 
violation  of  section  9: 

(1)  Possession  of  steelhead  acquired 
lawfully  by  permit  issued  by  NMFS 
pursuant  to  section  10  of  the  ESA,  or  by 
the  terms  of  an  incidental  take  statement 
pursuant  to  section  7  of  the  ESA. 

(2)  Federally  approved  projects  that 
involve  activities  such  as  silviculture, 
grazing,  mining,  road  construction,  dam 
construction  and  operation,  discharge  of 
fill  material,  stream  channelization  or 
diversion  for  which  consultation  has 
been  completed,  and  when  such  activity 
is  conducted  in  accordance  with  any 
terms  and  conditions  given  by  NMFS  in 
an  incidental  take  statement 
accompanied  by  a  biological  opinion. 

Activities  that  NMFS  believes  could 
potentially  harm  the  steelhead  and 
result  in  "take",  include,  but  are  not 
limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  species.  Permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  species. 


(2)  Unauthorized  destruction/ 
alteration  of  the  species'  habitat  such  as 
removal  of  large  woody  debris  or 
riparian  shade  canopy,  dredging, 
discharge  of  fill  material,  draining, 
ditching,  diverting,  blocking,  or  altering 
stream  channels  or  surface  or  ground 
water  flow. 

(3)  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (i.e.. 
sewage,  oil  and  gasoline)  into  waters  or 
riparian  areas  supporting  the  species. 

(4)  Violation  of  discharge  permits. 

(5)  Pesticide  applications  in  violation 
of  label  restrictions. 

(6)  Interstate  and  foreign  commerce 
(commerce  across  State  lines  and 
international  boundaries)  and  import/ 
export  without  prior  obtainment  of  an 
endangered  species  permit. 

This  list  is  not  exhaustive  It  is 
provided  to  give  the  reader  some 
examples  of  the  types  of  activities  that 
may  be  considered  by  the  NMFS  as 
constituting  a  "take"  of  steelhead  under 
the  ESA  and  regidations.  Questions 
regarding  whether  specific  aaivities 
will  constitute  a  violation  of  section  9, 
and  general  inquiries  regarding 
prohibitions  and  permits,  should  be 
directed  to  NMFS  (see  ADDRESSES). 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  extent  prudent  and 
determinable,  critical  habitat  be 
designated  concurrently  with  the  listing 
of  a  species  While  NMFS  haa 
completed  its  initial  analysi  s  of  the 
biological  status  of  steelhead 
populations  from  Washiiigton,  Oregon 
Idaho,  and  California,  it  has  not 
performed  the  analysis  (including 
economic  analysis)  necessary  for 
designating  critical  habitat.  Further. 
NMFS  is  placing  a  highei  priority  on 
listings  than  on  critical  habitat 
designations  due  to  sta&ig  and 
workload  constraints  resulting  fiom  the 
Ufting  of  the  recent  listing  uioraiorium. 
In  most  cases,  the  substantive 
protections  of  critical  habitat 
designations  are  duphcative  of  those  of 
listings,  however,  in  cases  in  which 
critical  habitat  designation  is  deemed 
essential  to  the  conservation  of  the 
s{>ecies,  such  a  designation  could 
warrant  a  higher  priority.  It  is  NMFS' 
intention  to  develop  and  publish  a 
critical  habitat  designation  for  West 
Coast  steelhead  as  time  and  workload 
permit. 

PubUc  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible, 
NMFS  is  sohciting  comments  and 
suggestions  from  the  public,  other 
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governmental  agencies,  the  scientific 
community,  industry,  and  any  other 
interested  parties.  Public  hearings  will 
be  held  in  several  locations  in  the  range 
of  the  proposed  ESUs;  details  regarding 
locations,  dates,  and  times  will  be 
published  in  a  forthcoming  Federal 
Register  notice.  NMFS  recognizes  that 
there  are  serious  limits  to  the  quality  of 
information  available,  and,  therefore, 
NMFS  has  executed  its  best  professional 
judgment  in  developing  this  proposal. 
NMFS  will  appreciate  any  additional 
information  regarding,  in  particular  (1) 
The  relationship  between  rainbow  trout 
and  steelhead,  specifically  whether 
rainbow  trout  and  steelhead  populations 
in  the  same  geographic  area  should  be 
considered  a  single  ESU:  (2)  biological 
or  other  relevant  data  concerning  any 
threat  to  steelhead  or  rainbow  trout;  (3) 
the  range,  distribution,  and  population 
size  of  steelhead  and  rainbow  trout  in 
all  identified  ESUs;  (4)  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impact  on  this 
species;  (5)  steelhead  escapement, 
particularly  escapement  data  partitioned 
into  natural  and  hatchery  components; 
(6)  the  proportion  of  naturally- 
reproducing  fish  that  were  reared  as 
juveniles  in  a  hatchery;  (7)  homing  and 
straying  of  natural  and  hatchery  fish;  (8) 
the  reproductive  success  of  naturally- 
reproducing  hatchery  fish  (i.e., 
hatchery-produced  fish  that  spawn  in 
natural  habitat)  and  their  relationship  to 
the  identified  ESUs;  (9)  efforts  being 
made  to  protect  native,  naturally- 
reproducing  populations  of  steelhead 
and  rainbow  trout  in  Washington, 
Oregon,  Idaho  and  Cahfomia;  and  (10) 
suggestions  for  specific  regulations 
under  section  4(d)  of  the  ESA  that 
should  apply  to  threatened  steelhead 
ESUs.  Suggested  regulations  may 
address  activities,  plans,  or  guidelines 
that,  despite  their  potential  to  result  in 
the  incidental  take  of  listed  fish,  will 
ultimately  promote  the  conservation 
and  recovery  of  threatened  steelhead.  - 
NMFS  is  also  requesting  quantitative 
evaluations  describing  the  quality  and 
extent  of  freshwater  and  marine  habitats 
for  juvenile  and  adult  steelhead  as  well 
as  information  on  areas  that  may  qualify 
as  critical  habitat  in  Washington, 
Oregon.  Idaho,  and  Cahfomia  for  the 
proposed  ESUs.  Areas  that  include  the 
physical  and  biological  features 
essential  to  the  recovery  of  the  species 
should  be  identified.  NMFS  recognizes 
that  there  are  areas  within  the  proposed 
boundaries  of  some  ESUs  that 
historically  constituted  steelhead 
habitat,  but  may  not  be  ciurently 
occupied  by  steelhead.  NMFS  is 
requesting  information  about  steelhead 


in  these  currently  unoccupied  areas  (in 
particular,  for  the  Southern  California 
and  Central  Valley  ESUs)  and  whether 
these  habitats  should  be  considered 
essential  to  the  recovery  of  the  species 
or  excluded  froto  designation  Essential 
features  include,  but  are  not  limited  to; 
(1)  Habitat  for  individual  and 
population  growth,  and  for  normal 
behavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  reproduction  and 
rearing  of  offspring;  and  (5)  habitats  that 
are  protected  fit)m  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing:  (1)  The 
activities  that  affect  the  area  or  could  be 
affected  by  the  designation,  and  (2)  the 
economic  costs  and  benefits  of 
additional  requirements  of  management 
measures  likely  to  result  from  the 
designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designation  under 
the  ESA  is  the  probable  economic 
impact  "of  the  (critical  habitat] 
designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  fi-om  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  Usting 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
imder  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
imder  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

NMFS  Vfill  review  all  public 
comments  and  any  additional 
information  regarding  the  status  of  the 
steelhead  ESUs  described  herein  and,  as 
required  under  the  ESA,  will  complete 
a  final  rule  writhin  1  year  of  this 
proposed  rule.  The  availability  of  new 
information  may  cause  NMFS  to 
reassess  the  status  of  steelhead  ESUs,  In 
particular,  NMFS  will  conduct  a 
thorough  reevaluation  of  the  status  of 
the  Middle  Columbia  River  ESU  before 
the  final  listing  determination.  Although 
NMFS  has  concluded  that  information 
available  at  the  present  time  is  not 
sufficient  to  demonstrate  that  a  listing  is 
warranted  for  this  ESU,  there  is  concern 
over  the  health  of  natural  populations  in 
this  ESU. 

NMFS  is  aware  and  strongly 
supportive  of  the  current  efforts  by  the 


states  of  Oregon,  Washington,  and 
Cahfomia  to  develop  efiective  and 
scientifically  based  conservation 
measures  to  address  at-risk  salmon  and 
steelhead  stocks.  NMFS  believes  that 
these  efforts,  if  successful,  could  serve 
as  the  centra!  components  of  a  broad 
conservation  program  that  would 
provide  a  steady,  predictable,  and  well 
grounded  road  to  recover.'  and 
rebuilding  of  these  stocks.  NMFS 
intends  to  work  closely  with  these 
efforts  and  those  of  local  or  regional 
watershed  groups,  as  well  as  other 
involved  Federal  agencies,  and  hopes 
that  this  proposal  will  add  greater 
impetus  to  those  efforts. 

References 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  (see 
ADDRESSES  section). 

Classification 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus.  675  F.  2d  . 
825  (6th  Cir.  1981),  NMFS  has 
categorically  excluded  all  ES.^  listing 
actions  from  environmental  assessment 
requirements  of  the  National 
Environmental  Policv  Act  under  NCAA 
Administrative  Order  216-6, 

This  proposed  mle  is  exempt  from 
review  under  E.O.  12866. 

Dated:  luly  31,  1996. 
C.  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

List  of  Subjects 

50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
wildlife.  Exports,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  222  and  227  are 
proposed  to  be  amended  as  follows: 

PART  222— ENDANGERED  FISH  OR 
WILDLIFE 

1.  The  authority  citation  of  Part  222 
continues  to  read  as  follows: 
Authority:  16  U.S.C,  1531  etseq. 
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§222.23    [Amen<}ed} 

2  In  §  222  23   paragraph  !a"'  i« 
amended  bv  adding  thr-  phrases 
"Ontral  Clahforaia  Coast  steeihpad 
(Oncorhvnc hiis  rnvkis^t  South-<  .antral 
Caufomia  Coast  steeiheau 
{Oncorhvnc bus  mvkisb'  Soutnem 
California  sieemead  [OnLorhvnrhus 
wykjss).  Central  Vaile\  steeLbead 
(C)ncorhvnchus  mvkiss'y.  and  I  pp»=: 
Coiumbia  River  steelheac; 
[Onrorhynchus  mykiss);"  ir    neiuately 
after  the  phrase  "Umpqua  River 
cutuiroat  trout  [Oncorhvnchas  clarki 
claThy. 


PART  227- 
WILDLIFE 


-THREATENED  FISH  AND 


i.  ihe  auUionly  cilation  UjT  p 
continues  to  read  as  follows 

A  uthority.  16  U.S.C.  1531  et  seq. 


irt227 


2.  In  §  22-  4   paragrapns   n),  (o),  (p), 

and  ;q;  are  added  u:  rea;!  d<-  fo'low^ 

§22'7  «     Enumeration  of  threatened 
species. 

•  •        •         •         • 

(n)  Lower  Columbia  River  steelhead 
(Oncorhynchus  mvkiss) 

[o  Oregon  Coast  s;ee,:-pr.i 
(Oncorri\nct:us  :nvK;s> 

(p)  Nor'nern  Canf'>n..3  steelhead 
(Oncorhvv.-  hus  n:\t,j^- 

(q)  Snake  H]\er  Basin  steelhead 
(Oncorh)  ^vh  ;j  5  r;  \  Kiss) . 

3.  Section  227.21  is  revised  to  read  as 
follows: 

§227.21     Threatened  salmon 

(a)  Pmhibitions.  The  prohibitions  of 
section  9  of  the  Act  (16  U.S.C.  1538) 
relating  to  endangered  species  apply  to 

•  ::•>■?.  »ned  species  of  salmon  listed  in 


§  227.4  (f).  (g).  (j).  (k).  (1).  (m).  (n).  (o). 
(p),  and  (q)  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions.  The  exceptions  of 
section  10  of  the  Aa  (16  U.S.C  1539) 
and  other  exceptions  under  the  Act 
relating  to  endangered  species, 
including  regulations  implementing 
such  exceptions,  also  apply  to  the 
threatened  si>ecies  of  salmon  listed  in 
§  227.4  (f).(g).(j),(k).(l).(m).(n).(o). 
(p),  and  (q).  This  section  supersedes 
other  restrictions  on  the  applicability  of 
parts  217  and  222  of  this  chapter, 
including,  but  not  limited  to,  the 
restrictions  specified  ic  §§  217.2  and 
222.22(a)  of  this  chapter  with  respect  to 
the  species  identified  in  §  227.21(a). 

(FR  Doc  96-20030  Filed  ft-8-96;  8:45  am] 

"i-:  .,  '^^::^    ,  ;jO!,    s,"-  •  .^   22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  clocuments  other  than  rules  or 
proposed  ruies  that  are  apDiicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Arapahoe  Basin  Ski  Area  Master 
Development  Plan,  Arapaho  National 
Forest,  Summit  County,  CO 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environment  impact  statement. 

summary:  The  U.S.  Forest  Service 
(Forest  Service)  has  received  a  Master 
Development  Plan  h-om  Arapahoe  Basin 
Ski  Area  (A-Basin)  to  update  the  1982 
plan  presently  in  effect.  The  Master 
Development  Plan  outlines  a  number  of 
ski  area  modifications  and  new 
facilities,  including  limited  snowmaking 
and  a  mid-mountain  lodge.  A-Basin  is 
located  in  Summit  County  and  operates 
on  Arapaho  National  Forest  under  a 
Special  Use  Permit  issued  by  the  Forest 
Service.  The  Forest  Service  is  initiating 
the  process  of  preparing  an 
Envirorunental  Impact  Statement  (EIS) 
to  analyze  and  disclose  the  effects  of  the 
proposed  Master  Development  Plan  and 
alternatives.  Potential  alternatives  have 
not  yet  been  identified. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
September  7,  1996. 

ADDRESSES:  Send  written  comments  to 
Tere  O'Rourke,  District  Ranger,  U.S. 
Forest  Service,  P.O.  Box  620,  680  Blue 
River  Parkway,  Silverthome,  Colorado, 
80498.  FAX  comments  to  Tere  O'Rourke 
at  (970)  468-7735.  Oral  comments  will 
also  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
t<harp.  Winter  sports  Administrator, 
(970)  468-5400.  FAX  (970)  468-7735. 
SUPPI-EMENTARY  INFOraMATION:  The 
Arapahoe  Basin  Master  Development 
Plan  (MDP)  was  recently  completed  to 
update  the  1982  Arapahoe  Basin  Ski 
Area  Master  Plan  (1982  Plan).  The  1982 
Plan  currently  guides  the  Forest  Service 
in  their  administration  of  the  ski  area's 
Special  Use  Permit.  A  majority  of  the 


upgrades  describes  within  the  1982  Flan 
have  been  implemented,  with  the' 
exception  of  tlie  proposed  snowmaking 
facilities.  Given  the  age  and  status  of  the 
1982  Plan,  the  Forest  Service  and  A- 
Basin  determined  that  an  updated  plan 
would  be  appropriate  at  this  time.  The 
MDP  includes  the  following  features: 

•  Snowmaking  capabilities  on  84 
acres  of  terrain  (17%  of  the  total 
developed  terrain)  potentially  to  extend 
the  ski  season  to  September  1  annually 

•  Potential  construction  of  a  one-acre 
foot  capacity  pond  for  water  storage  for 
the  snowmaking  facilities 

•  Facility  upgrades  and  modifications 
including:  rental  shop  upgrade; 
additional  parking  and  access  through  a 
highway  underpass;  a  utility  corridor 
(for  water,  wastewater,  electricity,  and 
phone);  a  mid-mountain  day  lodge;  and 
alpine  slide;  Norway  lift  modifications; 
and  patrol  headquarters  building 

•  Mountain  bilting  trails 

•  Hiking/interpretive  trails 
Details  pertaining  to  these  proposed 

modifications  are  included  in  the  MDP, 
on  file  at  the  Forest  Service  offices  in 
Silverthome,  Colorado  and  at  the 
Silverthome  and  Frisco  libraries.  The 
MDP  does  not  include  expansion  of  the 
Forest  Service  permit  boundary,  new 
lifts,  new  ski  terrain,or  an  increase  in 
capacity  or  skiers-at-one-time  (SAOT). 

The  purpose  of  and  need  for  the 
proposed  MDP  are  as  follows: 

•  Update  the  1982  Plan  which  is  out- 
dated (almost  15  years  old).  Most  of  the 
improvements  described  in  the  1982 
Plan  have  been  implemented.  In 
addition,  new  ski  area  technologies, 
planning  strategies,  and  environmental 
philosophies  have  emerged  during  this 
time  which  warrant  consideration  in  an 
updated  plan. 

•  Increase  summer  recreational 
opportunities  at  A-Basin,  potentially  to 
include  year-round  alpine  skiing, 
mountain  biking,  interpretive  trails,  and 
an  alpine  slide.  Additional  recreational 
opportunities  would  enhance  economic 
activity  and  employment  within 
Summit  County.  In  addition,  providing 
for  increased  recreational  opportunities 
at  A-Basin  would  be  consistent  with  the 
White  River  National  Forest  Plan  and 
Forest  Service  policies  encouraging 
additional  opportimities  for  summer 
and  winter  recreation  on  National  Forest 
System  land,  including  the  summer  use 
of  ski  area  facilities,  where  appropriate. 

•  Provide  year-round  public  skiing 
opportunities  and  race  camp 


experiences  for  young  racers  through 
the  employment  of  snowmaking  to 
cover  approximately  17%  of  the 
developed  terrain  at  A-Basin.  It  would 
also  provide  for  fall  training  facilities  for 
the  U.S.  Ski  Team.  Currently,  young 
racers  and  U.S.  Ski  Team  members  must 
travel  out  of  state  or  out  of  the  country 
to  obtain  appropriate  training 
experiences. 

•  Update  and  improve  restaurant, 
parking,  patrol  headquarters,  and  other 
facilities  at  the  resort.  The  proposed 
facility  improvements  would  address 
current  deficiencies  and  enhance  the 
quality  and  safety  of  the  resort 
experience  at  A-Basin. 

•  Encourage  year-round  use  of  the 
facilities  while  maintaining  the  resort 
character. 

The  decision  to  be  made  is  whether  or 
not  to  approve  and  accept  the  proposed 
MDP  as  a  portion  of  the  existing  special 
use  permit. 

Preliminary  issues  associated  with  the 
MDP  include  water  quality  and 
quantity;  instream  flow  maintenance; 
fisheries;  wetlands;  wildlife;  and 
recreational  compatibility. 

A  U.S.  Army  Corps  of  Engineers  "404 
Permit"  for  dredging  and  filling  waters 
and/or  wetlands  may  be  required.  The 
Forest  Service  will  request  the  U.S. 
Army  Corps  of  Engineers  and  the  U.S. 
Fish  and  Wildlife  Service  to  cooperate 
in  the  environmental  analysis,  and  may 
request  cooperation  from  other  State 
and  Federal  agencies. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  draft 
environmental  impact  statement.  In 
addition,  the  Forest  Service  gives  notice 
that  it  is  beginning  a  full  enviroiunental 
analysis  and  decision-making  process 
for  this  MDP  so  that  interested  or 
affected  people  may  know  how  they 
may  participate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision.  The  public  scoping  meetings 
are  scheduled  for  Monday  August  12, 
1996  from  7:30-9:30  pm  at  the 
Silverthome  Recreation  Center,  430 
Rainbow  Drive,  Silverthome,  Colorado; 
and  Tuesday.  August  13,  1996  from 
7:00-9:00  pm  at  the  Forest  Service 
Regional  Office.  740  Simms  Street, 
Golden,  Colorado.  The  purpose  of  these 
meetings  is  to  learn  what  issues  and 
concerns  members  of  the  public  or 
interested  agencies  have  that  are 
associated  with  the  proposal  and  should 
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be  considered.  Knowledge  of  these 
issues  and  concerns  will  help  establish 
the  scope  of  the  Forest  Service 
environmental  analysis  and  define  the 
kind  and  range  of  alternatives  to  be 
considered.  Foresl  Service  officials  and 
the  proponent  will  describe  and  explain 
the  proposed  actions  and  the  process  of 
environmental  analysis  and  disclosiire 
to  bo  followed  in  evaluating  the  MDP. 
The  Forest  Service  welcomes  any  public 
comments  on  the  MDP. 

The  Responsible  Official:  Sonny 
LaSalle,  Forest  Supervisor,  White  River 
National  Forest,  P.O.  Box  948, 
Glenwood  Springs,  CO.  81602. 

We  expect  to  publish  the  draft 
environmental  impact  statement  in  late 
1996  or  early  1997,  to  ask  for  public 
comment  for  a  period  of  45  days,  and  to 
complete  a  final  environmental  impact 
statement  in  mid  1997.  * 

The  45-day  public  comment  period  on 
the  draft  environmental  impact 
statement  will  commence  on  the  day  the 
Environmental  Protection  Agency 
publishes  a    Notice  of  Availability  in 
the  Federal  Register. 

The  Forest  Ser\'ice  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  publir  participation  in  the 
environmental  re\'iew  process  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
reWew  of  the  proposal  so  that  u  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NKDC,  435  US  519,553.(1978)   Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  bv  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc..  v  Hams.  490  F  Supp 
1334.  1338  (E.D  Wis.  1980)  BeMuse  of 
these  court  rulings,  it  is  ver\'  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  It  can  meamngfuliv  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Ser\'ice  m 
identifv'ing  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  's  also  helpful  if 
comments  refe   ti  specific  pages  or 
chapters  of  the  drhft  statement. 
Comments  ma\  also  address  the 


adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provision  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 
statement  will  be  regarded  as  public 
information. 

Dated:  August  2, 1996. 
Veto  J.  LaSalle, 

White  River  National  Forest,  Forest 

Supervisor. 

[PR  Doc.  96-20325  Filed  8-8-96;  8:45  am] 
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Deadwood  Ecosystem  Analysis  '96. 
Boise  National  Forest  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Lowman  Ranger  District 
of  the  Boise  National  Forest  will  prepare 
an  environmental  impact  statement  on  a 
proposal  to  treat  22,910  acres  within  the 
44.552  acre  Deadwood  Ecosystem 
Analysis  '96  Project  Area  through 
timber  harvest,  precommercial  thinning 
and/or  prescribed  fire.  The  proposal 
would  reduce  stand  densities  and  alter 
tree  species  composition  to  favor 
densities  and  tree  species  which  are 
resistant  and/or  resilient  to  wdldfire, 
msect  attack,  and  disease 

It  is  beheved  that  density  reduction 
and  remtroduction  of  fire  will  improve 
the  resistance  and  resiUence  of  stands. 
Through  treatment,  these  stands  would 
be  maintained  in  the  early  serai  state. 
Stands  m  early  serai  condition  have  a 
high  proportion  of  shade  intolerant  tree 
species  which  are  resistant  to  insect  and 
disease  attack  and  caf>able  of 
withstanding  catastrophic  fire. 

The  proposal  includes  construction  of 
11.2  miles  of  road  within  the  Deadwood 
Inventoried  Roadless  .\rea  (IRA). 

The  Deadwood  River  drainage  is 
located  in  the  west -central  mountains  of 
Idaho,  in  Boise  and  Valley  Counties, 
Townships  9-11  North  and  Ranges  6-8 
East,  Boise  Meridian.  Preliminary 
analysis  has  demonstrated  that  large 
numbers  of  stands  are  at  risk  from  insect 
and  disease  epidemics  and  catastrophic 
wildfires.  The  Deadwood  Ecosystem 
Analysis  '96  timber  sale  proposes  to 
treat  timber  stands  in  the  southern 
portion  of  the  Deadwood  River  drainage 
to  reduce  densities  and  increase  stand 
diversity  and,  as  a  by-product  of  this 


vegetative  manipulation,  provide  wood 
fiber  to  the  local  economy. 

Stands  in  the  southern  portion  of  the 
Deadwood  River  drainage  were  chosen 
for  priority  treatment  b«:ause  they  are 
warmer  and  drier  than  stands  in  the 
northern  portion.  The  south«ii  portion  - 
has  been  identified  by  the  Boise 
National  Forest  Hazard  and  Risk 
Assessment  as  at  risk  to  catastrophic 
wildfire.  Fire  suppression  and  a  limited 
amount  of  logging  have  been 
concentrated  in  this  area.  As  a  result, 
the  stands  (which  previously  had  a  fire 
return  interval  of  approximately  20 
years)  have  not  burned  as  frequently  as 
necessary  to  maintain  resisteuice  and 
resilience.  In  an  effort  to  maintain 
ponderosa  pine,  an  eaily  serai  species, 
within  this  ecosystem,  stands  capable  of 
growing  ponderosa  pine  have  been 
selected  for  treatment.  Additional 
stands  which  would  not  normally 
contain  ponderosa  pine  will  be  treated 
to  break  up  dense  overstories  and 
reduce  stress,  increasing  growth  rates 
and  reducing  the  threat  of  insect  attack 
and  diseases  and  reducing  the  potential 
for  catastrophic  fires. 

Propoeed  Action 

F*re8cribed  Fire  Only — 3,690  acres — to 
reduce  on  the  ground  fuels  and  stand 
densities.  Burning  would  be  at  low 
intensity  designed  to  stay  on  the  ground 
and  kill  smaller  trees.  Some  openings 
would  be  created,  and  a  few  areas  may 
bum  at  moderate  intensity,  kilhng  some 
larger  trees.  This  includes  1,840  acres  of 
the  eligible  Wild  and  Scenic  river 
corridor. 

Sanitation  Salvage  then  Prescribed 
Fire — 9,230  acres — to  salvage  dead, 
dying,  insect  infested  and  diseased 
trees.  Dense  pockets  of  trees  in  these 
stands  would  be  thinned  from  below  to 
remove  the  least  fire  resistant  trees 
followed  by  prescribed  fire. 

Sanitation/Salvage  with 
Precommercial  Thinning  Favoring 
Ponderosa  Pine  then  Douglas-fir — 900 
acres — Dwarf  mistletoe  or  bark  beetle 
infested  Douglas-fir  stands  would  have 
the  overstory  removed  except  for  those 
trees  necessary  for  wildlife  or  large 
woody  debris.  TTiere  may  be  */i  to  3  acre 
openings  created  in  heavily  mistletoe 
infected  and  root  rot  afiiected  areas.  The 
understory  will  be  precommerdally 
thinned  at  a  spacing  which  will  range 
from  12  to  20  feet,  depending  on  tree 
size.  This  precommercial  thinning  will 
retain  ponderosa  pine  trees  whenever 
available.  If  possible,  fire  will  be  used 
after  the  treatment. 

Approximately  7,530  acres  will  be 
treated  by  selecting  leave  trees  to  create 
an  uneven-aged  stand  primarily 
occupied  by  relatively  large  ponderosa 
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pine  trees  which  are  capable  of 
producing  seed  for  reproduction.  Basal 
areas  in  these  stands  will  be  reduced  to 
increase  the  resistance  and  resilience  of 
the  stands.  These  stands  have  been 
determined  to  be  at  risk  to  insects  and 
disease  attacks.  By  reducing  densities, 
insect  and  disease  infested  trees,  and/or 
trees  of  a  certain  species  which  may 
cause  a  stand  to  be  unhealthy,  the 
growth  of  the  stands  will  improve  and 
stress  will  be  reduced.  This  treatment, 
described  as  "thinning  from  below"  will 
be  accomplished  in  the  following  ways: 

1.  Stands  with  several  age/size  classes 
of  primarily  ponderosa  pine  would  be 
treated  with  density  reduction.  Young 
trees  (8-14  inches  d.b.h.)  would  be 
thinned  to  increase  growth  potential 
and  reduce  overcrowding.  Trees  in  the 
14-  to  24-inch  diameter  class  would  also 
be  thinned  to  encourage  seed 
production.  Some  trees  larger  than  24 
inches  in  diameter  would  be  harvested 
if  they  show  signs  of  disease,  decay,  or 
insect  infestation.  In  areas  where 
adequate  ponderosa  pine  trees  exist  in 
all  age/size  classes,  a  small  portion  of 
large  trees  may  be  harvested  to  improve 
spacing  and  increase  the  economic 
viability  of  the  timber  sale. 

2.  In  stands  that  contain  a  mix  of 
species,  the  action  would  remove 
primarily  Douglas-fir,  allowing  the 
ponderosa  pine  sufficient  room  to  grow 
and  reducing  competition  and  stress 
within  the  stands. 

3.  Other  stands  are  capable  of  growing 
ponderosa  pine,  but  do  not  currently 
contain  ponderosa  pine  due  to 
successional  changes.  These  stands 
currently  contain  primarily  Douglas-fir. 
Where  practical,  stands  would  be 
treated  to  remove  Douglas-fir  and 
replanted  with  ponderosa  pine.  These 
activities  would  occur  in  small  pockets 
where  annosus  root  rot  and  dwarf 
mistletoe  are  occurring. 

Precommercial  and  Commercial 
Thinning  Favoring  Lodgepole  Pine — 500 
acres — thinned  to  11-foot  spacing.  Slash 
will  be  jackpot  burned. 

Two  to  Five  Acre  Clearcuts — 300 
Total  Acres — Small  clearcuts  would  be 
used  to  break  up  the  stands  that  have  a 
continuous  crown,  remove  the 
subalpine  fir,  and  make  the  stands  more 
resistant  to  natural  fire.  Stands  would 
regenerate  themselves  with  lodgepole 
pine. 

Prescribed  Fire  in  Subalpine  Fir 
Habitats — 700  acres — break  up  stands  of 
dense  subalpine  fir  which  are  highly 
susceptible  to  large  stand  destroying 
fires. 

All  treated  stands  would  be 
prescribed  burned  following  timber 
harvest  or  precommercial  thinning.  The 
prescribed  fire  would  reduce  fuels  and 


reduce  the  proportion  of  late  serai  tree 
species  which  are  more  susceptible  to 
fire. 

Issues  and  Alternatives 

Previous  scoping  and  public  meetings 
have  identified  several  issues.  These 
issues  include: 

1.  Road  construction  in  the  Deadwood 
IRA  would  develop  the  roadless  area 
and  reduce  the  acres  that  have  a 
roadless  character, 

2.  Logging  activities  in  the  Deadwood 
ERA  would  develop  the  roadless  area 
and  reduce  acres  that  have  a  roadless 
character. 

An  alternative  to  eUminate  the 
proposed  road  construction  in  the 
Deadwood  IRA  will  be  analyzed  in 
detail. 

Comments 

Comments  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  on  or  before  September  9, 1996. 
Mail  comments  to,  or  for  further 
information  contact,  Jackie  Andrew, 
Lowman  Ranger  District,  Boise  National 
Forest,  HC  n  Box  3020,  Lowman,  ID 
83637,  Telephone:  208-259-3361. 

Public  Involvement 

The  Deadwood  Ecosystem  Analysis 
'96  Project  was  proposed  as  a  result  of 
the  Deadwood  Landscape  Analysis, 
completed  in  1994.  The  Deadwood 
Landscape  Analysis  sought  to  analyze 
the  ciurent  conditions  within  the 
Deadwood  River  drainage  in  contrast  to 
the  conditions  believed  to  exist  prior  to 
logging,  fire  suppression,  and  drought 
which  may  have  affected  those 
conditions.  This  analysis  was  performed 
to  comply  with  the  National  Forest 
Management  Act.  The  analysis 
suggested  that  vegetative  manipulation 
was  warranted  to  restore  the  resistance 
and  resilience  of  the  ecosystem  to 
catastrophic  events  such  as  fire,  disease, 
and  insect  attack.  Initial  plans  were  to 
include  all  proposals  for  the  Deadwood 
River  drainage  in  a  single 
Environmental  Impact  Statement. 
However,  due  to  the  complexity  of  the 
analysis,  the  area  was  divided  into 
several  project  level  environmental 
impact  statements.  In  July  1995,  P.L. 
104-19  (Rescission  Act)  was  signed  into 
law.  Since  the  Deadwood  project 
contained  an  identifiable  salvage 
component,  the  project  was  placed 
under  the  Rescission  Act.  The  first 
project  area  to  be  analyzed  was  the 
southern  portion,  for  which  the 
Deadwood  Salvage  '96  Environmental 
Assessment  was  prepared.  It  was 
distributed  for  comment  in  April  1996. 
The  Secretary  of  Agriculture  issued 
clarification  in  July  1996.  As  a  result, 


Forest  Supervisor  David  D.  Rittenhouse 

has  removed  the  Deadwood  Salvage  '96 
project  area  from  consideration  under 
the  Rescission  Act.  The  Deadwood 
Ecosystem  Analysis  '96  project  includes 
the  same  area  analyzed  as  the 
Deadwood  Salvage  '96  Environmental 
Assessment. 

Numerous  public  mailings,  meetings 
and  site  visits  were  conducted  to  collect 
public  comment  and  concerns  during 
the  preparation  of  the  Landscape 
Analysis  and  Environmental 
Assessment. 

Public/Agency  Contacts 

Contacts  have  been  made  with  the 
U.S.  Fish  and  Wildlife  Service  regarding 
threatened  and  endangered  species 
listed  for  the  project  area,  and 
landowners  in  or  near  the  project  area. 
The  U.S.  Fish  and  Wildlife  Service  has 
concurred  with  the  Forest  Service 
determination  that  the  proposed  action 
is  not  likely  to  affect  threatened  or 
endangered  species. 

Schedule 

A  Draft  Environmental  Impact 
Statement  is  expected  to  be  distributed 
in  September  1996.  The  Final 
Environmental  Impact  Statement  and 
Record  of  Decision  is  expected  to  be 
complete  in  November  1996. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermonl  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngood  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
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when  it  can  meaningfully  consider  them 
and  respond  to  them  m  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environnnental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503  3  in  addressing  these  points. 

Responsible  Official 

David  D.  Rittenhouse,  Forest 
Supervisor,  Boise  National  Forest  is  the 
responsible  official.  He  will  decide  if 
the  area  should  be  managed  to  reduce 
ihe  nsk  of  insect  attack,  disease,  and 
wildfire  and,  if  so,  which  proposal  for 
treatment  will  be  implemented. 

Dated:  August  5.  1996. 
David  D.  Rittenhouse. 

Forest  Su  penis  or. 

[PR  Doc.  96-20324  Filed  8-8-96;  8:45  am] 

BILUNO  CODE  M10-11-M 


North  Lochsa  Face  Vegetative 
M-anagement;  Clearwater  National 
Forest;  Idaho  County,  10 

agency:  Forest  Service,  USDA. 

ACTION:  Notice;  Intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture.  Forest  Service,  Clearwater 
National  Forest  will  prepare  an  EIS 
(environmental  impact  statement)  for 
vegetative  management  activities, 
within  the  North  Lochsa  Face  analysis 
area,  that  will  restore  and  maintain  the 
health  of  forest  ecosystems  and  support 
the  economic  and  social  needs  of  people 
and  their  communities.  The  analysis 
area  is  located  on  the  i.ochsa  Ranger 
District  on  the  Clearwater  National 
Forest,  headquartered  in  Orofino.  Idaho. 

The  EIS  will  tier  to  the  Clearwater 
National  Forest  Land  and  Resource 
Management  Plan  Final  EIS  of 
September,  1987,  which  provides 
overall  guidance  of  all  land  management 
activities  on  the  Clearwater  National 
Forest.  Analyses  will  also  be  conducted 
in  compliance  with  the  Stipulation  of 
Dismissal  agreed  to  for  the  lawsuit 
between  the  Forest  Service  and  the 


Sierra  Club,  et  al  {signed  September  13, 
1993). 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportxuiities  for  the  area 
being  analyzed. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by  no 
later  than  September  23, 1996,  to 
receive  timely  consideration  in  the 
preparation  of  the  Draft  EIS.  The  Draft 
EIS  is  anticipated  to  be  filed  with  the 
Environmental  F*rotection  Agency  in 
December  1996.  The  Final  EIS  and 
Record  of  Decision  are  expected  to  be 
issued  in  May  1997. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed  action 
or  requests  to  be  placed  on  the  project 
mailing  list  to  James  L.  Caswell,  Forest 
Supervisor,  Clearwater  National  Forest, 
12730  U.S.  Highway  12,  Orofino,  ID, 
83544,  F.'\X   208-476-8329. 
FOR  FURTHER  INFORMATION  CONTACT: 
(George  Harbaugh,  Interdisciplinary 
Team  Leader,  Lochsa  Ranger  District, 
P.O.  Box  398,  Kooskia,  ID  83539. 
telephone  (208)  926-4275. 
SUPPLEMENTARY  INFORMATION:  The  North 
Lochsa  Face  analysis  area  covers 
approximately  128,000  acres  of  mostly 
forested,  steep  mountains  on  the  Lochsa 
Ranger  District.  It  lies  between  Highway 
12  and  the  Lolo  Motorway  (Forest  Road 
500)  just  north  of  the  small  communities 
of  Lowell  and  Syringa.  Lewiston  is  95 
miles  west  of  the  area  on  Highway  12; 
Missoula  is  130  miles  to  the  east.  The 
Lochsa  River,  a  designated  Wild  and 
Scenic  River,  runs  alongside  Highway 
12.  The  Lochsa  District  boundary  and 
the  Lolo  Motorway  form  the  north 
border  of  the  analysis  area.  The  Pete 
King  Creek  drainage  forms  the 
southwest  boundary.  Highway  12  and 
the  Lochsa  River  form  the  south/ 
southeast  boundary  up  to  Fish  Creek, 
and  the  remaining  boundary  is  the 
eastern  watershed  divide  of  Fish  Creek. 

The  area  is  relatively  isolated  and 
undeveloped.  However,  U.S.  Highway 
12,  the  only  highway  in  central  Idaho 
that  connects  Washington  and  Montana, 
carries  a  great  deal  of  traffic  year-round. 
It  is  the  primary  route  for  trucks  hauling 
grain,  logs  and  other  products  from 
Montana  and  the  northern  tier  of  states, 
as  well  as  southern  Canada,  to  the 
shipping  port  of  Lewiston.  This  route 
also  provides  the  quickest  crossing  for 
passenger  traffic  from  the  Portland, 
Oregon,  area  to  points  in  the  northern 
tier  of  states.  Recreation  traffic  on  this 
highway,  especially  in  the  sununer,  can 
be  hea\'y. 

Two  small  communities,  Lowell  and 
Syringa,  lie  at  the  southern  tip  of  the 
analysis  area.  Both  offer  motels  and  a 


service  station  for  highway  travelers  and 
tourists.  Within  a  60  mile  radius  of  the 
analysis  area  lie  the  towns  of  Kooskia, 
Kamiah,  Grangeville,  Orofino,  Pierce, 
Weippe,  and  Sites.  All  are  primarily 
timber-dependent  communities,  whose 
economies  are  directly  afiiected  by 
Forest  Sendee  management.  The 
analysis  area  is  within  Idaho  County, 
but  any  activity  in  the  analysis  area 
would  also  affect  those  communities 
within  adjacent  Clearwater  and  Lewis 
Coimties. 

The  Clearwater  Forest  Flan  provides 
guidance  through  its  goals,  objectives, 
standards,  guidelines  and  management 
area  direction.  The  analysis  area 
consists  of  Management  Areas  A6,  A7, 
C3,  C4,  C6,  CSS,  El,  Ml,  and  US,  with 
inclusions  of  Management  Area  M2  in 
all  areas.  Below  is  a  brief  description  of 
the  appUcable  management  direction. 

Management  Area  A6 — Historic  Lolo 
Trail  Corridor  (11,262  acres) — ^Manage 
to  provide  opportunity  for  recreational 
activities  oriented  to  traveling  over, 
understanding,  and  appreciating  the 
route  as  a  historic  travel  route. 
Minimize  timber  harvest  activity 
conflicts  with  recreation. 

Management  Area  A  7 — ^Middle  Fork 
of  the  Clearwater  Wild  and  Scenic  River 
Corridor  (4,105  acres) — Protect  and 
enhance  scenic  values,  cult\iral  values, 
water  quahty,  big  game,  non-game,  and 
fishery  habitats  with  special  emphasis 
on  the  anadromous  fishery,  and 
developed  and  disp>ersed  recreation  that 
will  contribut  to  public  use  and 
enjoyment  of  the  free  flowing  rivers  and 
their  immediate  environment.  Harvest 
timber  when  enhancement  of  key 
resources  will  occur  and  adverse 
impacts  to  key  resoiu-ces  would  be  of 
low  magnitude  and  short  duration,  and 
to  achieve  specific  vegetation 
management  objectives. 

Management  Area  C3 — Elk  Winter 
Range  (16,797  acres) — Provide  winter 
forage  and  thermal  cover  for  big-game. 
Classify  this  land  as  imsuitable  for 
timber  production. 

Management  Area  C4 — Elk  Winter 
Range/Timber  (14,979  acres)— Provide 
sufficient  winter  forage  and  thermal 
cover  for  existing  and  projected  big 
game  populations  while  achieving 
timber  production  outputs. 

Management  Area  C6 — Elk  Summer 
Range  (28,263  acres) — Protect  the  soil 
and  water  from  adverse  effects  of  man's 
activities.  Classify  this  land  as 
unsuitable  for  timber  production. 

Management  Area  C8S — Elk  Summer 
Range/Timber  (22,900  acres) — Manage 
these  areas  to  maintain  high  quaHty 
wildhfe  and  fishery  objectives  while 
producing  timber  from  the  productive 
Forest  land. 
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Management  Area  El — Timer 
Management  (24,640  acres) — Provide 
optimum,  sustained  production  of 
timber  products  in  a  cost-effective 
manner  while  protecting  soil  and  water 
quality. 

Management  Area  Ml — Lochsa 
Research  Natural  Area  (1,022  acres) — 
Manage  established  RNAs  to  protect 
their  inherent  natural  features  and 
maintain  them  in  undisturbed 
ecosystems. 

Management  Area  M2 — Riparian 
Areas  (inclusions) — Manage  under  the 
principles  of  multiple  use  as  areas  of 
special  consideration,  distinctive 
values,  and  integrated  with  adjacent 
management  areas  to  the  extent  that 
water  and  other  riparian-dependent 
resources  are  protected. 

Management  Area  US — Unsuitable 
Land  (3,764  acres) — Manage  to  maintain  - 
and  protect  soil  and  watershed  values 
and  vegetative  cover.  Manage  for 
resources  other  than  timber  such  as 
dispersed  recreation,  and  big-game 
summer  range  as  appropriate. 

The  proposed  artions  are  based  on  the 
North  Lochsa  Face  Landscape  and 
Watershed  Assessment,  April  1996, 
which  was  a  National  Forest 
Management  Act  (NFMA)  analysis 
completed  by  a  team  of  Forest  and 
District  specialists.  The  team  was  given 
two  major  objectives.  The  first  was  to 
prepare  a  scientific  assessment  of  the 
ecological  condition  of  the  North  Lochsa 
Face  area,  focusing  on  structure, 
function,  and  composition.  The  second 
major  objective  was  to  describe  the 
social  values  associated  with  this  piece 
of  land,  and  integrate  those  social  values 
into  future  management  of  the  area.  The 
analysis  also  provided  an  opportunity  to 
modify  interim  PACFISH  watershed 
guidelines.  Copies  of  the  assessment  are 
available  upon  request  from  the  District 
office. 

The  proposed  actions  reflect 
treatment  needs  identified  for  this 
landscape  from  a  scientific  basis. 
Numerous  social  constraints  have  not 
been  overlaid  on  the  proposed  actions, 
but  will  be  reflected  in  future  alternative 
development.  Also,  in  replicating 
natural  disturbance  patterns,  it  is  likely 
that  some  of  the  timber  harvest  and/or 
prescribed  burning  proposals  will  result 
in  Forest  openings  greater  than  40  acres. 
The  following  actions  are  proposed  for 
the  North  Lochsa  Face  area  during  the 
next  5-year  planning  period  (1997- 
2001): 

Proposed  Action:  Timber  Harvest- 
Approximately  6,900  acres  of  highly 
stocked  stands  in  the  Fish  and  Hungery 
Creek  drainages,  4,000  acres  in  the 
Canyon  and  Deadman  Creek  drainages, 
2,500  acres  in  the  Fete  King  drainage, 


and  6,000  acres  in  the  remaining  small 
drainages  along  the  northern  face  of  the 
Lochsa  River  are  proposed  for  harvest. 
Stand  diagnoses  are  still  needed  to 
determine  the  type  of  harvest  treatment. 
However,  at  this  time,  it  is  anticipated 
that  the  primary  type  of  proposed 
treatments  will  consist  of  commercial 
thinnings,  with  some  regeneration 
harvest  and  selection  cuts.  Where 
needed,  proposed  road  activities  will 
consist  mostly  of  reconstruction  or 
reconditioning.  It  is  anticipated  that 
there  will  be  minimal  need,  if  any,  for 
the  construction  of  new  roads.  Almost 
two-thirds  of  the  total  area  proposed  for 
harvest  is  unroaded  and  will  require 
helicopter  yarding.  Those  remaining 
areas  having  existing  road  systems 
would  be  logged  using  conventional 
systems  (skyline  and  tractor  yarding). 
An  additional  840  acres  of  roadside 
salvage,  mostly  in  the  Canyon  and 
Deadman  Creek  drainages,  are  proposed 
within  a  200  foot  strip  on  both  sides  of 
23  miles  of  open  roads.  Where 
economically  feasible,  opportunities  for 
salvage  harvesting  will  be  considered 
beyond  the  roadside  strips. 
Conventional  systems  would  be  used  to 
yard  the  dead,  dying,  and  high  risk  trees 
proposed  for  salvage.  The  total 
estimated  volume  to  be  harvested  will 
be  available  after  further  data  analysis 
and  field  reconnaissance. 

Purpose:  To  reduce  stand  densities, 
change  species  composition,  and 
achieve  age  class/size  distribution  and 
structure  patterns  to  desired  levels;  to 
reduce  the  risk  of  wildfire;  to  reduce 
bum  intensities  on  the  breaklands;  to 
salvage  dead,  dying  and  high  risk  trees; 
to  improve  Forest  health;  and  to  provide 
a  supply  of  timber  fcr  logging- 
dependent  communities. 

Need:  Many  years  of  fire  suppression 
have  allowed  a  majority  of  the  stands 
proposed  for  harvest  to  have  basal  areas 
higher  than  the  normal  range  of 
variability.  Increased  stand  densities, 
combined  with  the  drought  conditions 
of  recent  years,  have  stressed  the  trees, 
making  them  more  susceptible  to  attack 
by  bark  beetles,  root  rots,  and  other 
pests.  As  the  incidence  of  insects  and 
disease  has  increased,  higher  fuel  loads 
have  resulted,  increasing  the  risk  of 
higher  intensity  fires.  Alsorsince  many 
of  these  acres  are  on  the  breaklands,  the 
stand  densities  need  to  be  reduced 
through  timber  harvest,  before  the 
following  proposal  on  prescribed 
burning  can  be  implemented. 

Known  stands  in  need  of  commercial 
thinning  are  less  than  100  years  old 
with  over  175  trees  per  acre.  There  is  a 
need  to  thin  these  stands  back  to  about 
100  trees  per  acre  to  reduce  stress. 


redistribute  growth,  and  reduce  fuel 
loads. 

Many  stands  along  open  roads  are 
experiencing  declaring  growth  rates 
resulting  from  age,  insects,  disease,  and 
overcrowding.  The  recent  emergency 
salvage  effort,  conducted  under 
authority  of  the  Rescission  Act,  focused 
on  similar  stands  through  the  Forest 
Another  23  miles  of  open  roads  within 
this  analysis  area  have  dead  and  dying 
stands  along  them,  plus,  recent  aerial 
surveys  have  detected  insect  and 
disease  damage  in  much  of  the  analysis 
area.  These  stands  need  to  be  salvaged 
and  regenerated  to  improve 
productively  reduce  attack  by  insects 
and  disease,  and  utilize  volumes  usually 
lost  to  mortality. 

Historically,  logging  has  been  the 
primary  means  of  support  and  a  way  of 
life  for  local  community  residents.  Most 
communities  were  hit  hard  by  the 
timber  shortages  of  the  1980s,  and  there 
has  been  some  movement  towards 
economic  diversification.  However, 
logging  still  plays  a  significant  role  in 
the  area,  and  the  above  mention  harvest 
proposals  would  benefit  those  people 
who  work  in  the  mills  and  wood 
products  industry. 

Proposed  Action:  Prescribed 
Burning — Approximately  5,000  to  8,000 
acres  of  ponderosa  pine  and  Douglas-fir 
habitats,  mostly  within  the  breaklands, 
are  proposed  for  understory  bums. 
Prescribed  natural  fire  may  take  up 
additional  acres,  should  lightening 
strikes  occur  in  desirable  areas.  A 
prescribed  natural  fire  management  plan 
will  be  prepared  as  part  of  this  analysis. 
Also,  a  Forest  Plan  amendment  will  be 
proposed  to  change  the  contain/confine 
status  in  brushfields  in  an  effort  to 
balance  the  suppression  costs  with 
resource  values. 

Purpose:  To  use  prescribed  fire  to 
maintain  healthy  ecosystems;  emd  to 
reduce  the  risk  of  catastrophic  wildfires. 

Need:  Historically,  the  breaklands 
have  had  a  short  term  fire  regime  of  26 
to  50  years.  Frequent  fires  maintained  a 
very  diverse  structure  composition, 
keeping  stands  open  and  allowing 
Douglas-fir,  western  larch,  and  to  a 
lesser  extent  ponderosa  pine  to 
dominate  a  stand  a  regenerate.  Over  60 
years  of  fire  suppression  has  caused  the 
serai  species  to  become  less  dominant  in 
the  overstory  and  replaced  by  uniform 
standards  of  trees  with  dense 
understories  of  western  redcedar,  grand 
fir,  subalpine  fir.  and  Douglas-fir.  Under 
these  conditions,  the  risk  of  a  large 
catastrophic  fire  occurring  in  the 
breaklands  is  high.  This  risk  is  highest 
in  Rye  Patch  Creek,  lower  Canyon 
Creek,  Apgar  Creek,  and  Glade  Creek. 
Under-story  bums  will  help  perpetuate 
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the  types  of  stand  composition  and 
structure  natural Iv  occurring  when  fire 
is  reincorporated  as  an  ecological 
process  on  the  landscape. 

Proposed  Action:  Stocking  Control — 
Approximately  7,500  acres  of  stands 
having  more  than  1,000  trees  per  acre, 
less  than  7"  diameter  breast  l^ight 
(dbh),  are  proposed  to  be  thinned  back 
to  400-500  trees  per  acre,  using 
chainsaws  or  natural  prescribed  fire  as 
methods  of  treatment.  These  stands  are 
scattered  throughout  the  analysis  area, 
and  further  screening  based  on 
accessibility  will  probably  eliminate 
those  stands  out  of  reach.  Another 
estimated  860  acres  of  overstocked 
stands  are  proposed  to  haVe  their 
tolerant  species  (grand  fir,  cedar, 
subdlpine  ui,  and  rrioui'ildiii  herulock) 
thinned  back  to  increase  the  percentage 
of  serai  species  (Douglas-fir,  ponderosa 
pine,  white  pine,  larch,  and  lodgepole 
pine)  left  in  the  stand.  These  stands  will 
also  be  screened  for  accessibility. 

Purpose:  To  reduce  the  number  of 
trees  per  acre  in  overstocked  stands;  and 
where  desired,  to  reduce  the  density  of 
tolerant  species  in  favor  of  the  serai 
species. 

Afeed;  High  stocking  levels,  especially 
on  the  drier  LTAs,  lead  to  limited 
availability  of  water  and  nutrients  for 
individual  trees,  predisposing  them  to 
insect  and  disease  problems  and 
increased  fire  risk.  Shade-tolerant 
species  on  a  site  are  more  sensitive  to 
water  deficits,  with  the  same  results  as 
overstocking.  Also,  stands  having  high 
percentages  of  serai  species  are  better 
adapted  to  fire  regimes. 

Proposed  Action:  Planting  Riparian 
Areas — Approximately  450  acres, 
consisting  of  a  strip  300  feet  wide,  6 
miles  long  on  both  sides  of  Fish  Creek, 
are  proposed  to  be  interplanted  with 
conifers  such  as  cedar  and  spruce,  and 
cottonwoods.  Approximately  150  acres, 
consisting  of  a  similar  strip  along  2 
miles  of  Fete  King  Creek,  are  proposed 
to  be  full-planted  with  cedar  and  white 
pine  tree  species. 

Purpose:  To  reduce  stream 
temperatures  by  re-establishing  stands 
of  trees  (shade)  in  riparian  areas. 

Need:  The  stream  terraces  within  both 
of  these  drainages  would  typically  have 
a  high  percentage  of  old-growth  trees. 
However,  only  remnants  remain  due  to 
the  1934  fire  that  overran  these  areas. 
With  shade  being  limited,  stream 
temperatures  in  both  Pete  King  Creek 
and  Fish  Creek  are  currently  above 
water  quality  standards.  The  re- 
establishment  of  shade  providing  trees 
is  needed  to  reduce  stream  temperature 
to  desired  levels. 

Proposed  Action:  Reforestation  of 
Shrubfields — There  are  approximately 


5,300  acres  of  shrubfields  with  none  or 
low  tree  stocking,  mostly  within  the 
Fish,  Hungery,  Deadman,  Bimerick,  and 
Glade  Creek  drainages.  Currently,  a 
mechanical  slash  buster  is  being  used 
on  about  600  acres  of  shrubfields  in  the 
Middle  Butte  area.  As  the  brush  is  cut 
back,  the  prepared  sites  are  being 
planted  with  serai  tree  species.  At  this 
time,  it  is  proposed  to  monitor  the 
effectiveness  of  this  treatment  and 
research  that  of  other  treatments,  such 
as,  slashing  followed  by  a  light  bum, 
underplanting  followed  by  release,  and 
possible  ground  applications  of 
herbicides.  Following  this  monitoring 
and  research  effort,  some  or  all  of  the 
5,300  acres  of  shrubfields  may  be 
proposed  for  treatment. 

Purpose:  To  comply  with  the  NFMA 
mandate  to  restore  and  maintain 
appropriate  forest  cover;  to  put  suitable 
lands  back  into  optimal  timber 
production;  to  allow  for  soil  recovery; 
and  to  provide  future  thermal  cover  for 
wildlife. 

Need;  Serai  shrubfields,  comprised  of 
ninebark,  mountain  maple,  alder, 
snowberry,  ocean  spray,  willow,  and 
other  species,  have  come  to  dominate 
these  areas  after  repeated  large  fires 
eliminated  tree  seed  sources.  These  p&st 
fires  have  reduced  site  productivity 
through  changing  soil  physical  and 
chemical  properties  along  with  surface 
soil  erosion  losses.  Forest  vegetation  is 
slowly  returning  to  areas  with  deeper 
soils,  but  without  treatment,  some  of  the 
shrubfields  may  remain  for  many  years. 

Although  these  shrubfields  represent 
an  important  early  serai  stage,  the  areas 
they  occupy  must  proceed  through 
natural  successional  processes  to  allow 
soil  recovery  from  past  fires.  To 
accommodate  big  game  use,  shrubfields 
must  be  permitted  to  shift  spatially 
across  the  landscape  over  time.  This 
process  creates  a  mosaic  pattern  of 
forage  and  thermal  cover  areas 
beneficial  to  big  game  while  allowing 
for  soil  restoration  to  occur. 

Proposed  Action:  Restoring  Native 
Species  Composition — Off-site 
ponderosa  pine  plantations  occupy  a 
total  of  330  acres  in  the  Boundary  Peak 
area  and  1,950  acres  in  the  Bimerick 
Creek  drainage.  During  this  planning 
period,  approximately  1,000  acres  of  off- 
site  ponderosa  pine  are  proposed  to  be 
removed  by  use  of  timber  harvest, 
slashing,  and/or  burning.  Use  of  timber 
harvest  is  still  very  questionable  at  this 
time,  since  these  trees  are  of  poor  form 
and  quality  (low  value),  and  access  to 
them  is  very  limited.  Local  seed  sources 
would  be  used  to  replant  the  sites  with 
genetically  adapted  serai  species. 

Purpose:  To  better  utilize  these  sites 
by  replacing  off-site  ponderosa  pine 


with  adapted  stock;  and  to  prevent  the 
contamination  of  the  local  gene  pool, 
which  could  affect  the  species'  ability  to 
adapt  and  thrive. 

Need:  After  the  1934  fire  these  areas 
were  planted  with  ponderosa  pine  by 
the  Civilian  Conservation  Corps.  The 
trees  planted  were  from  distant  sources, 
including  the  Bitterroot,  Cabinet, 
Chelan,  and  Deschutes  National  Forests. 
Recent  research  has  shown  that 
ponderosa  pine  is  genetically  adapted  to 
specific  elevations  and  geographic  areas. 
This  stock  was  not  matched  to  the 
planting  sites  with  those  criteria.  As  a 
result,  these  trees  have  been  slower 
growing  than  those  from  local  seed 
sources,  and  are  now  falling  victim  to 
diseases  that  would  normally  not  affect 
trees  of  this  age.  Root  rots,  blights, 
needle  casts,  and  insect  infestations 
have  all  been  noted. 

Proposed  Action:  Control  of  Noxious 
Weeds — ^The  initial  proposal  is  to 
prioritize  where  to  control  noxious 
weeds  along  all  roads  and  trails,  plus 
the  grazing  allotment  area  near  Woodrat 
Mountain.  The  proposal  will  be  further 
refined  to  concentrate  control  efforts  on 
those  areas  receiving  high  use,  such  as, 
recreation  areas  and  open  roads. 
Methods  of  control  to  be  analyzed 
include  herbicides,  manual  or 
mechanical  eradication,  prescribed  fire, 
and  available  biological  control  agents. 

Purpose:  To  control  new  infestations 
and  minimize  the  spread  of  noxious 
weeds;  to  comply  with  the  Idaho 
Noxious  Weed  Law;  and  to  participate 
in  the  integrated  weed  management 
system. 

Need:  Forest  travel-ways  (roads  and 
trails)  are  the  main  seed  depositories 
and  transportation  corridors  for 
invasive/non-native  plant  species. 
Given  the  nature  of  use  of  the  travel- 
ways  within  the  analysis  area  (logging 
equipment,  livestock  grazing, 
backcountry  horsemen,  and  weekend 
explorers),  it  would  be  safe  to  assume 
that  all  roads  and  trails  have  at  least  one 
invasive/non-native  weed  species 
established  on  them. 

Surveys  conducted  along  US  Hwy  12 
documented  Spotted  Knapweed 
{Centaurea  maculosa]  present 
continually  from  Kooskia  to  Lolo  Pass, 
vkdth  scattered  patches  of  Canada  thistle 
{cirsium  arvense].  Meadow  Hawkweed 
[Hieracium  pretense),  Scotch  broom 
(Cytisus  scoparius).  Common  crupina 
[Crupina  vulgaris),  St.  Johnswort 
(Hypericuni  preforatum),  Dalmation 
Toadflax  (Linaria  datmatica),  Field 
bindweed  (Convolvulus  arvensis),  and 
Scotch  thistle  [Onopordum  acanthium). 
Also  documented  were  two  potential 
invaders,  Sulfur  cinquefoi!  [Potentilla 
recta)  and  Everlasting  peavine  [Lathyrus 
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latifoUus).  Sulfur  cinquefoil  is  the  only 
species  present  that  is  known  to  persist 
under  a  forested  canopy.  It  is  not  yet  a 
listed  Noxious  Weed  species  in  Idaho, 
but  is  considered  a  serious  threat  to  big 
game  winter  range  habitat. 

In  1995.  FS  Road  101  was  surveyed 
from  U.S.  Hwy  12  to  Mex  Mountain. 
This  survey  revealed  Spotted  Knapweed 
present  almost  continually  on  both  sides 
of  the  road  as  well  as  scattered 
infestations  of  Dalmation  toadflax, 
Canada  thistle,  Everlasting  peavine,  St. 
Johnswort  and  Orange  Hawkweed 
{Hieracmm  aurantiacum].  Roads  417, 
514.  455  and  418  were  also  traveled 
during  this  survey  Spotted  Knapweed, 
Orange  Hawkweed  and  Canada  thistle 
were  found  on  these  roads. 

Proposed  Action:  Watershed 
Restoration  and  Rehabilitation — Of  all 
the  watersheds  within  the  analysis  area, 
Pete  King  has  had  the  greatest  amount 
of  mass  wasting.  Due  to  more  stable 
landforms  or  timber  management 
associated  activities,  the  other 
watersheds  have  experienced  less  mass 
wasting  Treatments  proposed  include; 
removing  sediment  from  stream 
channels:  placing  large  organic  debris  in 
the  creeks;  placing  seed,  fertilizer,  and 
straw  mulch  on  exposed  soil  surfaces; 
and  rehabilitating  over-steepened  road 
cutslopes  and  old  skid  trails  and  roads 
that  remain  exposed  to  rainfall  and 
running  water. 

Purpose:  To  identify  and  stabilize 
stream  sediment  sources  and  provide  a 
pathway  of  actions  that  lead  to  a  healthy 
functioning  watershed. 

\'eed:  The  analysis  area  is  composed 
of  relatively  managed  watersheds,  with 
the  exceptions  of  Fish/Hungery  Creeks 
and  some  of  the  face  watersheds.  Mass 
wasting,  such  as  debris  torrents 
associated  with  channels,  increased 
substantially  after  the  large  fire  in  1934. 
Large  landslide  events,  mostly  related  to 
roads,  occurred  in  the  1970s,  1987,  and 
1996  This  year's  event  can  be  related  to 
higher  than  normal  rainfall  and 
saturated  soils.  Except  for  Canyon/ 
Deadman  Creeks,  the  other  major 
drainages  are  in  the  upper  ranges  of 
natural  variability  for  sediment.  Data  on 
Canyon  and  Deadman  Creeks  show 
sediment  gradually  declining,  but  these 
low  energy  systems  do  not  clean 
themselves  out. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative  and  the  proposals  identified 
above.  Based  on  the  issues  identified 
through  scoping,  all  action  alternatives 
will  vary  in  the  number  and  location  of 
acres  to  be  treated,  the  type  of  treatment, 
and  the  kind  of  mitigation  measures. 
Issues  will  drive  the  formulation  of 
feasible  alternatives. 


The  EIS  will  analyze  the  direct. 
indirect  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present 
and  projected  activities  on  National 
Forest  lands  will  be  considered.  The  EIS 
will  disclose  the  analysis  of  site-specific 
mitigation  measures  and  their 
effectiveness. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
continue  to  be  used  to: 

1.  Identify  potential  issues, 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  envirorunental  analysis,  such 
as  the  Clearwater  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Preliminary  issues  identified  as  a 
result  of  internal  and  public  scoping 
include:  effects  of  the  proposal  on 
watersheds,  air  quahty,  economics, 
roadless  areas,  research  natural  areas, 
ecosystem  management,  social  aspects, 
visual  quality,  heritage  resources,  the 
possible  use  of  herbicides,  helicopter 
logging  systems,  and  safety.  These 
issues  will  be  verified,  expanded  and/or 
modified  based  on  continued  scoping 
for  this  proposal. 

Public  participation  is  important  all 
through  the  analysis  process.  Two  key 
time  periods  have  been  identified  for 
receipt  of  formal  comments  on  the 
proposal  and  analysis: 

1.  Scoping  period,  which  starts  with 
pubhcation  of  this  notice  and  continues 
for  the  next  45  days;  and 

2.  Review  of  the  Draft  EIS  in 
December  1996  thru  February  1997.  The 
Forest  Service  expects  to  file  the  Draft 
EIS  with  the  Envirojamental  Protection 
Agency  in  December  1996.  The 
comment  period  on  the  Draft  ElS  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Final  EIS  and 
Record  of  Decision  are  expected  in  May 
1997. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  envirorunental 
review  of  the  proposal  so  that  it  is 
meaningful  and  ederts  an  agency  to  the 
reviewer's  position  and  contentions. 


Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  Wisconsin  Heritages,  Inc.  v. 
Harris.  49BF  Supp.  1334.  1338  (E.D. 
Wis.  1980 j.  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Ser\'ice  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  on  the 
Draft  EIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
Draft  EIS, 

Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Envirorunental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  Forest  Supervisor  is  the 
responsible  official  for  this 
environmental  impact  statement.  His 
address  is  Clearwater  National  Forest, 
Forest  Supervisor's  Office,  12730 
Highway  12,  Orofino,  ID  83544. 

Dated;  luly  30.  1996 
James  £.  Caswell, 

Forest  Supiervisor.  Responsible  Official. 
[PR  Doc.  96-20286  Filed  &-8-96:  8:45  ami 

BILUNG  CODE  3410-11-M 


Blue  Mountains  Natural  Resources 
Institute,  Board  of  Directors,  Pacific 
Northwest  Research  Station,  Oregon 

agency:  Forest  Service.  USDA. 
ACTION:  Correction  of  meeting  date. 

SUMMARY:  The  Blue  Mountains  Natxu^l 
Resources  Institute  (BMNRI)  Board  of 
Directors  will  meet  on  September  3, 
1996,  at  Eastern  Oregon  State  College, 
Hoke  Hall.  Room  309.  1410  L.  Avenue, 
in  La  Grande,  Oregon.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
4:00  p.m.  Agenda  items  to  be  covered 
will  include:  (1)  program  status;  (2) 
research  results  of  specific  projects;  (3) 
outreach  activities:  (4)  briefing  on 
Interior  Columbia  Basin  Ecosystem 
Management  Project  and  EIS 
alternatives;  (5)  election  of  board 
officers;  (6)  pubUc  comments.  All 
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BMNRJ  Board  Meetings  are  open  to  the 

public.  Interested  citizens  are 
encouraged  to  attend.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  at  the  meeting  should 
contact  Larry  Hartmann,  BMNRI,  1401 
Gekeler  Lane,  La  Grande.  Oregon  97850, 
541-962-6537.  no  later  than  5:00  p.m. 
August  30,  1996.  to  have  time  reserved 
on  the  agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
*o  Larry  HartiTiann.  Manager,  BMNRI, 
1401  Qekeler  Lane,  La  Grande,  Oregon 
97850,  541-962-6537. 

Dated;  August  2. 1996. 
Larry  Hartmann, 
Manager. 
[FR  Doc.  96-20334  Filed  8-8-96;  8:45  am] 

BILUNQ  COOE  M10-11-M 


Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service,  USDA. 

ACTION:  Proposed  collection;  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork,  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Rural  Business-Cooperative  Service 
(RBS)  to  request  an  extension  of  a 
currently  approved  information 
collection  in  support  of  the  Rural 
Business  Enterprise  Grants  and 
Television  Demonstration  Grants 
(RBEG)  Program. 

DATES:  Comments  on  this  notice  must  be 

received  bv  October  8.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Boyko,  Loan  Specialist,  Rural 
Business-Cooperative  Service,  USDA, 
Specialty  Lenders  Division,  STOP  1521, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-1521. 
Telephone:  (202)  720-0661. 

SUPPLEMENTARY  INFORMATION: 

Title:  RBS/Rural  Business  Enterprise 
Grants  and  Television  Demonstration 
Grants. 

OMB  Number:  0570-0132. 

Expiration  Date  of  Approval:  August 
31,  1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  objective  of  the  RBEG 
program  is  to  facilitate  the  development 
of  small  and  emerging  private 
businesses  in  rural  areas.  This  purpose 
is  achieved  through  grants  made  by  RBS 


to  public  bodies  and  nonprofit 

corporations.  Television  Demonstration 
grants  are  available  to  private  nonprofit 
public  television  systems  to  provide 
information  on  agriculture  and  other 
issues  of  importance  to  farmers  and  the 
rural  residents.  The  regulations  contain 
various  requirements  for  information 
from  the  grantees,  and  some 
requirements  may  cause  the  grantees  to 
require  information  from  other  parties. 
The  information  requested  is  vital  for 
RBS  to  be  able  to  process  applications 
in  a  responsible  manner,  make  prudent 
program  decisions,  and  effectively 
monitor  the  grantees'  activities  to 
protect  the  Government's  financial 
interest  and  ensure  that  funds  obtained 
from  the  Government  are  used 
appropriately.  It  includes  information 
used  to  determine  eligibility;  the 
specific  purposes  for  which  grant  funds 
will  be  used;  timeframes;  who  vdll  be 
carrying  out  the  grant  purposes;  project 
priority;  applicant  experience; 
employment  improvement;  and 
mitigation  of  economic  distress. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.86  hours  per 
response. 

Respondents:  Non-profit  corporations, 
public  bodies. 

Estimated  number  of  Respondents: 
210. 

Estimated  number  of  responses  per 
respondent:  33.14. 

Estimated  total  annual  burden  on 
respondents:  12,920  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Sam  Spencer, 
Rural  Business  Team  Information 
Collection  Coordinator,  at  (202)  720- 
9588. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utiUty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Sam  Spencer,  Rural  Business  Team 
Information  collection  Coordinator, 
Regulations  and  Paperwork 
Management  Division,  U.  S.  Department 
of  Agriculture,  Riural  Development, 


STOP  0743. 1400  Independence  Avenue 
SW,  Washington,  DC  20250-0743.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  August  1,1996. 
Dajrton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 

Service. 

[FR  Doc.  96-20355  Filed  8-8-96;  8:45  am] 

BtLUNG  COOE  3410-07-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  uist  Proposeo  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabihties. 
COMMENTS  MUST  BE  RECEIVB)  ON  OR 
BEFORE:  September  9,  1996. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHB)  INFORMATION  CONTACT: 
Beverly  Milkman  '<-^740. 

8UPPLBMB«TARY  INFORMA-iON;  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
piupose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 
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2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  fur  auuiliuu  io  Fiixjureuient 
List  for  production  by  the  nonprofit 
agencies  listed: 
Disposal  Support  Services 
Eglin  Air  Force  Base,  Florida 
NPA:  Lakeview  Center,  Inc.,  Pensacola, 

Florida 
Grounds  Maintenance 
Presidio  of  Monterey 
Monterey,  California 
NPA:  North  Bay  Rehabilitation  Services, 

Inc.,  San  Rafael,  California 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Dor  96-20362  Filed  8-&-96;  8:45  ami 

3ILUNG   :O0E  9353-01-P 


Procurement  List;  Additiorts 

agency:  Committee  tor  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procujrement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  9, 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington   Vireinin  222n2-:i4fil. 
FOR  FURTHER  INFORMATION  COW  ACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLBNENTARY  INFORMATION:  On  March 
29.  1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (61  F.R. 
14088)  of  proposed  addition  to  the 
Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
the  strap  assembly.  The  contractor 
objected  to  use  of  sales  figures  from  a 
financial  reporting  service  for 
assessment  of  impact  on  the  company  of 


adding  the  assembly  to  the  Procurement 
List,  and  provided  its  own  sales  data. 
The  contractor  also  noted  that  it  had 
acquired  new  sewing  machines  and 
hired  extra  people  for. the  contract,  and 
that  it  employs  all  types  of  people  and 
does  business  with  a  local  nonprofit 
agency  for  the  blind.  The  contractor  also 
claimed  an  excellent  record  of  past 
performance  on  its  Government 
contracts. 

The  Committee  used  the  sales  figures 
provided  by  the  contractor,  adjusted  to 
reflect  estimated  Government  buys  of 
the  assembly  in  1996,  when  it  made  its 
assessment  of  the  impact  on  the 
contractor  of  adding  the  assembly  to  the 
Procurement  List.  The  resulting 
percentage  of  the  contractor's  sales 
projected  to  be  lost  was  very  small,  and 
considerably  below  that  claimed  by  the 
contractor.  Consequently,  the 
Committee  does  not  believe  the  addition 
will  have  a  severe  adverse  impact  on  the 
contractor. 

The  contractor  has  not  provided 
information  which  would  indicate  that 
the  sewing  machines  it  acquired  could 
not  be  used  for  other  business.  With 
respect  to  any  new  employees  who 
would  be  discharged  if  the  contract 
were  lost,  addition  of  the  assembly  to 
the  Procurement  List  would  create 
substantial  employment  for  blind 
individuals,  whose  unemployment  rate 
far  exceeds  that  of  individuals  without 
severe  disabilities.  Consequently,  the 
Committee  believes  that  any  job  loss  by 
the  contractor's  employees  is 
outweighed  by  the  creation  of  jobs  for 
blind  individuals. 

The  local  nonprofit  agency  for  the 
blind  informed  the  Committee  that  the 
contractor  has  given  it  very  little 
business  (none  in  the  past  two  yeara) 
and  none  of  this  business  has  been  on 
the  strap  assembly.  The  nonprofit 
agency  does  not  believe  this  addition  to 
the  Procurement  List  will  affect  its 
business  relationship  with  the 
contractor.  The  relationship  thus  is  not 
a  reason  for  the  Committee  to  decline  to 
create  jobs  for  blind  individuals  at 
another  nonprofit  agency.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
commodities  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-^8c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  hirnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  aotion  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46~48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 
Strap,  Shoring  Assembly 
5340-03-000-9382 
5340-03-000-9383 
5340-03-000-9384 
5340-03-000-9385 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc  96-20363  Filed  8-8-96;  8:45  ami 

BILUNG  CODE  «3Sa-«1-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
emplojnng  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  9,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlv  Milkman  (703)  603-7740, 
SUPPLEMENTARY  INFORMATION:  On  June  7 
and  14.  1996,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(61  FR  29080  and  30224)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
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on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  vrill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeepmg  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory  ' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46--48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Computer  Moving 

Morgantown  Energy  Technology  Center 
Morgantown,  West  Virginia 
Food  Service  Attendant 
Bradley  Air  National  Guard  Base 
103rd  Fighter  Group 
East  Granby.  Connecticut 
Food  Service  Attendant 
Air  National  Guard 
Barnes  Airport.  104th  Fighter  Group 
Westfield.  Massachusetts 

Medical  Transcription 
IS.  Naval  Hospital 
Patuxent  River,  Maryland 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
fFR  Doc,  96-20364  Filed  8-8-96;  8:45  am] 

BILUNG  CODE  635^-01 -P 


DEPARTMENT  OF  DEFENSE 

Notice  and  Request  for  Comments 
Regarding  a  Proposed  Extension  of  an 
Approved  Information  Ck}llection 
Requirement 

summary:  In  compliance  with  Section 
3506(c)(2)(A]  of  the  Paperwork 
Reduction  Act  of  199.S  (Public  Law  104- 
13),  DoD  announces  the  proposed 
extension  of  a  public  information 


collection  requirement  and  seeks  public 
comment  on  the  provisions  thereof 
Comments  are  invited  on'  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  DoD.  including 
whether  the  information  will  have 
practical  utility;  (bi  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technoiog\-  This 
information  collection  requirement  is 
current Iv  approved  by  the  Office  of 
Management  and  Budget  (0MB)  for  use 
through  January  31, 1997.  DoD  proposes 
that  OMB  extend  its  approval  for  use 
through  ianuan.^  31.  2000. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  October  8,  1996. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council.  Attn:  Mr.  Michael 
Mutty,  PDUSD  ( A&T)  DP  (DAR),  IMD 
30139,  3062  Defense  Pentagon, 
Washington.  DC  2 Q30 1-3062.  Telefax 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0214  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  COffTACT: 
Mr.  Michael  Mutty,  at  (703)  602-0131. 
A  copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  INTERNET  at:  http:// 
www.dtic.mil/dfars/ 

Paper  copies  mav  be  obtained  from 
Mr.  Michael  Mutt  v.  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  Part 
217,  Special  Contracting  Methods,  and 
related  clauses  in  DFARS  Part  252;  OMB 
Control  Number  0704-0214. 

Needs  and  Uses:  DFARS  Part  217  (48 
CFR  Part  21"^)  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services  through  the  use  of 
special  contracting  methods.  The 
information  collected  in  accordance 
with  DFARS  Part  217  is  used  by 
contracting  officers  to  (1)  Identify 
contractor  sources  of  supply  so  that 
competition  can  be  enhanced  for  future 
acquisitions.  (2)  under  a  Master 
Agreement,  determine  that  the 
contractor  is  adequately  insured,  and 
evaluate  requests  for  reimbursement  for 
repair  or  replacement  of  damaged 
material  accountable  under  the 


agreement.  (3)  evaluate  requests  for 
change  to  the  place  of  performance 
under  contracts  for  bakery  and  dairy 
products,  and  (4)  evaluate  proposals  for 
over  and  above  work  on  existing 
contracts. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions,  and 
small  businesses  or  organizations. 

Annual  Burden  Hours:  641,175. 

Number  of  Responses:  67,800. 

Responses  per  Respondent: 
Approximately  2. 

Average  Burden  per  Response:  9.46 
hours. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

This  information  coliecUon  covers  the 
following  requirements: 

a.  DFARS  217.7301,  217.7302(a),  and 
252.217-7026  require  contractors  to 
identify  their  sources  of  supply  in 
contracts  for  supplies  when  the 
acquisition  is  conducted  under  other 
than  full  and  0]>en  competition. 

b  DFARS  252.217-7012(d)(3)  requires 
contractors  to  show  evidence  of 
insvuBnce  under  Master  Agreements  for 
repair  and  alteration  of  vessels. 

c.  DFARS  252.217-7012(g)(l)(i} 
requires  contractors  to  submit  to  the 
contracting  officer  a  request  for 
reimbursement  of  the  cost  to  replace  or 
repair  material  or  equipment  as  a  result 
of  loss  or  damage  to  a  vessel.  The 
contractor  must  also  submit  all 
doomientation  necessary  to  support  the 
request. 

d.  DFARS  252.21 7-7018(c)  requires 
contractors  to  obtain  contracting  officer 
approval  to  change  the  place  of 
performance  after  contract  award  for 
bakery  and  dairy  products. 

e.  DFARS  252.217-7028  (c)  and  (e) 
require  contractors  to  submit  to  the 
contracting  officer  a  work  request  and  a 
proposal  for  over  and  above  work. 
Michek  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 

Regulations  Council. 

(PR  Doc.  96-20337  Filed  8-8-96;  8:45  am) 

aiLLt»*G  CODE  SO00-O4-M 


Office  of  tt>e  Secretary 

Defense  Special  Weapons  Agency 
(DSWA);  Membership  of  the  Defense 
Special  Weapons  Agency  Performance 
Review  Board 

agency:  Department  of  Defense,  Defense 
Special  Weapons  Agency. 
ACTION:  Notice  of  membership  of  the 
Defense  Special  Weapons  Agency 
Performance  Review  Board. 


41572 


Federal  Register  /  Vol.  61,  No.  155  /  Friday.  August  9,  1996  /  Notices 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Sf)ecial  Weapons  Agencv  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4).  The 
Performance  Review  Board  shall 
provide  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  maJce  recommendations 
regarding  performance  and  performance 
awards  to  the  Director.  Defense  Special 
Weapons  .\gency 

EFFECTIVE  DATES:  The  effective  date  of 
service  for  the  appointees  of  the  DSWA 
PRB  IS  on  or  about  5  September  1996 
FO«  FURTHER  INFORMATION  CONTACT:  D. 
DLAL-ALFRED,  Human  Resources 
Management  Branch  (MPCH)  (703) 
325-1106.  Defense  Special  Weapons 
Agency.  Alexandria,  Virginia.  22310- 
3398    ' 

SUPPtEMEMTARY  INFORMATION:  The 
names  and  titles  of  the  members  of  the 
DSWA  PRB  ar€  set  forth  below.  All  are 
DSWA  officials  unless  otherwise 
identified; 

Mr.  Robert  L.  Bnttigan.  General  Counsel 
Dr.  Paul  H.  Carew,  Director  for 

Information  Systems 
Dr.  Don  A.  Linger.  Director  for  Programs 
Dr.  Margaret  E.  Myers.  Director  of 

Acquisition  Oversight,  Office  of  the 

Assistant  Secretary  of  Defense 
Mr.  George  Wauer.  Deputy  Director  for 

C31  and  Strategic  Systems,  Office  of 

the  Secretary'  of  Defense 

The  following  DSWA  officials  will 
serve  as  alternate  members  of  the  DSWA 
PRB.  as  appropriate 
Mr.  Frederick,  S.  Celec,  Deputy 

Assistant  to  the  Secretary  of  Defense 

(Nuclear  Matters] 
Mr  Michael  K  Evenson.  Deputy 

Director,  Operations  Directorate 
Mr.  David  G.  Freeman,  Director, 

Acquisition  Management  Office 
Dr.  Kent  L.  Goering.  Chief.  Hard  Target 

Defeat  Program  Office 
Mr.  Richard  L,  GuUickson.  Chief, 

Simulation  and  Test  Division 
Mr.  Clifton  B  McFarland,  Jr.,  Director 

for  Weapons  Effects 
Mrs.  Joan  Ma  Pierre.  Director  for 

Electronics  and  Systems 
Dr  Michael  I  Shore.  Chief,  Special 

Programs  Office 
Dr,  George  W  Ullrich,  Deputy  Director 
Mr.  Robert  C.  Webb,  Ciiief,  Electronics 

Technology  Division 
Dr.  Leon  A  Wittwer,  Chief,  Weapons 

Lethality  Division 

Dated.  August  5,  1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  96-20277  Filed  »-8-96;  8:45  am] 

aiLUNG  COOE  SO0O-O4-M 


Department  o*  tne  Army 

Privacy  Act  of  1974;  Notice  to  Amend 
Systems  of  Records 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  twenty-eight  systems  of 
records  notices  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
September  9,  1996,  unless  comments  aie 
received  which  result  in  a  contrary 

•  iptfTiiunation. 

ADDRESSES:  Privacy  Act  Officer,  U.S. 
Army  Information  Systems  Command, 
ATTN:  ASOP-MP,  Fort  Huachuca,  AZ 
85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
87»-6856. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  s{>ecific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  pubUshed  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  July  25, 1996. 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

AAFES  0207.02 
SYSTEM  NAME: 

Customer  Comments,  Inquiries,  and 
Direct  Line  Files  (November  l.  1995,  60 
FR  55552). 

CHANQES: 


AUTMORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with   10 
U.S.C.  3013  and  8013;  Armv  Regulation 
25-400-2  (MARKS):  and  Army 
Regulation  60-20,  Army  and  Air  Force 
Exchange  Service  Operating  PoUcies.' 


AAFES  0207.02 

SYSTEM  NAME: 

Customer  Comments.  Inquiries,  and 
Direct  Line  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Wahon 
Walker  Boulevard.  Dallas,  TX  75236- 
1598; 

Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
hi  der  Witz  14-18,  55252  Mainz-Kastel. 
Germany;  and 

Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 

^"irmy  S  COnipiiatiOu  Oi  systems  ui 

records  notices. 

CATEGORIES  OF  MOfVIOUALS  COVERED  BY  THE 
SYSTEM: 

Users  of  the  Army  and  Air  Force 
Exchange  Service  who  make  inquiries, 
complaints,  or  comments  on  its 
operations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Customer's  name,  address  and 
telephone  number,  information 
pertaining  to  the  subject  of  inquiry, 
complaint,  or  comment  and  response 
thereto;  customer  opinion  survey  data 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Armv 
Regulation  25-100-2  (MARKS):  and 
Army  Regulation  60-20,  Army  and  Air 
Force  Exchange  Service  Operating 
Pohcies. 

PURPOSE(S): 

To  aid  the  Exchange  management  in 
determining  needs  of  customers  and 
action  required  to  settle  customer 
complaints. 

ROUTW4E  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  »<CLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  stored  in 
metal  cabinets. 
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RETRIEVABILmr: 

By  customer's  name. 

SAFEGUARDS: 

Records  are  accessible  only  by 
designated  employees  having  official 
need  therefor.  Buildings  housing 
records  are  protected  by  security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  by  shredding 

after  3  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander.  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  wTitten  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Director, 
Public  Affairs  Division,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

Individual  should  provide  their  full 
name,  current  address  and  telephone 
number,  case  number  that  appeared  on 
correspondence  received  from  AAFES, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Director,  Public  Affairs  Division,  3911 
S.  Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Individual  should  provide  their  full 
name,  current  address  and  telephone 
number,  case  number  that  appeared  on 
correspondence  received  from  AAFES, 
and  signature. 

CONTESTINQ  RECOflD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 
From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
AAFES  0401  04 
SYSTEM  NAME: 

Official  Personnel  Folders  (November 
1,  1995,  60  FR  55554). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-3,  Nonappropriated  Funds 
Personnel  Policies  and  Procedures;  and 
Army  Regulation  60-21,  Personnel 
Policies.' 


AAFES  0401.04 
SYSTEM  NAME: 

Official  Personnel  Folders. 

SYSTEM  location: 

The  Official  Personnel  Folder  is 
located  in  the  Personnel  Office  at 
Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; 

Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
In  der  Witz  14-18,  55252  Mainz-Kastel, 
Germany;  and 

Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satelUtes 
world-wide.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

Included  in  this  system  are  the 
Employee  Service  Record  Card  Files  and 
those  records  duplicated  for 
maintenance  at  a  site  closer  to  where  the 
employee  works  (e.g.,  in  an 
administrative  office  or  supervisor's 
work  folder). 

categories  of  individuals  covered  by  the 

SYSTEM: 

Current  and  former  employees  of  the 
Army  and  Air  Force  Exchange  Service 
(AAFES). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  date 
of  birth,  home  residence,  mailing 
address,  telephone  number;  records 
reflecting  work  experience,  educational 
level  achieved;  letters  of  commendation; 
training  courses  in  which  enrolled  and 
certificates  of  completion;  security 
clearance;  personnel  actions  such  as 
appointments,  transfers,  reassignments, 
separations,  reprimands;  salary  and 
benefits  documents  to  include 
allowances  and  insurance  data;  travel 
orders;  and  similar  relevant  information. 

authority  FOa  MAINTENANCE  OF  THE  SYSTEM- 
IC U.S.C.  3013  and  8013;  Army 
Regulation  215-3,  Nonappropriated 
Funds  Persormel  Policies  and 
Procedures;  and  Army  Regulation  60- 
21,  Personnel  Policies;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  Official  Personnel  Folder  and 
other  general  personnel  records  are  the 


official  repository  of  the  records,  reports 
of  personnel  actions,  and  the  documents 
and  papers  required  in  connection  with 
these  actions  effected  during  an 
employee's  service  with  the  Army  and 
Air  Force  Exchange  Service. 

Records  provide  the  basic  source  of 
factual  data  about  a  person's 
employment  with  the  agency  and  have 
various  uses  by  AAFES  personnel 
offices,  including  screening 
qualifications  of  employees, 
determining  status,  eligibility,  and 
employee's  rights  and  benefits, 
computing  length  of  service,  and  other 
information  needed  to  provide 
personnel  services. 

ROUTME  USES  OF  RECORDS  M4'^rtlNED  IN  THE 
SYSTEM,  H^CLUOSiQ  C.'TEC-O^'ES  ''*  JSER-S  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  adauiun  lo  uiose  disclosiu«s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
Department  of  Labor,  Department  of 
Veterans  Affairs,  Social  Security 
Administration,  Federal  agencies  that 
have  special  civilian  employee 
retirement  programs;  or  a  national,  state, 
county,  municipal,  or  other  pubUcly 
recognized  charitable  or  income  security 
administration  agency  (e.g..  State 
unemployment  compensation  agencies), 
where  necessary  to  adjudicate  a  claim 
under  the  retirement,  insurance  or 
health  benefits  programs  or  to  an  agency 
to  conduct  studies  or  audits  of  benefits 
being  paid  under  such  programs. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  >tNO  practices  FOR  STORING, 
RETRIEVING,  ACCESSINQ,  RETAIMNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  Kardex 
files;  microfilm  or  microfiche,  and  in 
computer  storage  media. 

RETRIEVABILITY: 

By  individual's  surname  and  Social 
Security  Number. 

Si'^tGL-i'^DS: 

Paper  or  microfiche/microfilmed 
records  are  located  in  locked  metal 
cabinets  or  in  secured  rooms,  with 
access  limited  to  those  personnel  whose 
official  duties  require  access.  Access  to 
computerized  records  is  limited, 
through  use  of  access  codes  and  entry 
logs,  to  those  whose  official  dutieS 
require  access. 
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RETENTIOM  ANO  DISPOSAL: 

The  Otficia!  Personnel  Folder  is 
pertiianent   L'puii  employee's 
separation,  it  is  transferred  to  the 
National  Personnpl  Records  Center 
(Civilian),  11 1  VVinnebaiJO  Street,  St. 
Louis,  MOfi-'niH-^l"^)'!.  Duplicate 
records  maintained  in  an  administrative 
office  or  at  supervisor^'  levels  are 
destroyed  90  days  after  employee's 
separation.  Service  Record  Card  Files 
are  retained  for  5  years  following 
employee's  separation  and  retired  to  a 
rt'cjords  holding  area  for  15  additional 
vf'ars  before  Ijeing  ciestroyed,  except  that 
those  of  employees  of  discontinued 
.\AFES  installations  are  retired  to  the 
National  Personnel  Records  Center 
(Civilian),  .Automated  personnel  records 
are  retamed  mdefuiitely  for  managerial 
and  statistical  studies;  after  an 
employees  separation,  records  are  not 
iised  \n  mailing  decisions  concerning 
(he  employee. 

SYSTEM  MANAO€R(S)  ANO  AOORESS: 

Commander,  Army  £md  Air  Force 

Kxchange  Service.  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  1  (jiitained  m  this  system  should 
iddress  written  inquiries  to  the 
(nminander.  Army  and  Air  Force 
F^xchange  Service,  ATTN:  Senior  Vice 
F'resident,  People  Resources  Directorate, 
3911  S.  Walton  Walker  Boulevard, 
Dallas.  TX  75236-1598. 

Individuals  must  furnish  their  hill 
name.  Social  Security  Number,  current 
address  and  telephone  number;  if 
terminated,  also  include  date  of  birth, 
date  of  separation,  and  last  employing 
location 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Senior  Vice  President,  People  Resources 
Directorate,  3911  S.  Walton  Walker 
Boulevard.  Dallas,  TX  75236-1598. 

Individuals  must  furnish  their  full 
name.  Social  Security  Number,  current 
address  and  telephone  number;  if 
terminated,  also  include  date  of  birth, 
dale  of  separation,  and  last  employing 
location. 

CONTESTIMG  RECORD  PROCEDURES 

ih('  AriiH  s  rules  tor  accessing 
records  and  tor  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 


21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

necoM)  SOURCE  cateoories: 

Fran  the  individual,  educational 
institutions,  officials  and  other 
individuals  of  the  Army  and  Air  Force 
Exchange  Service,  third  parties 
responding  to  reference  checks, 
previous  employers,  law  enforcement 
agencies,  physicians. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  _ 

AAFES  0403.01 
SYSTEM  name: 

Application  for  Employment  Files 
(November  1,  1995,  60  FR  55555). 

CHANGES: 

*  *  •  •  • 

AUTHOniTY  FOB  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with   10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-3,  Nonappropriated  Funds 
Persormel  PoHcies  and  Procedures;  and 
Army  Regulation  60-21,  Personnel 
Policies.' 


AAFES  0^3.01 
SYSTEM  NAME: 

Application  for  Employment  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598,  for  applicants  of  executive  and 
managerial  positions. 

Records  of  applicants  for  all  other 
Army  and  Air  Force  Exchange  Service 
positions  may  be  located  also  at  Army 
and  Air  Force  Exchange  Service-Europe 
Region,  Building  4001,  hi  der  Witz  14- 
18,  55252  Mainz-Kastel,  Germany;  and 

Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  emd  satellites 
world-wide.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Anny's  compilation  of  systems  of 
records  notices. 

CATEQOraES  Of  WKNVKHJALS  COVERED  BY  THE 


Persons  who  have  applied  for 
employment  in  the  Army  and  Air  Force 
Exchange  Service  (AAFES). 

CATEQORES  Of  RECORDS  IN  THE  SYSTEM: 

Applications  generally  include 
individual's  name,  date  of  birth.  Social 
Security  Number,  home  address, 
information  on  work  and  educational 
experience,  military  service,  convictions 
for  offenses  against  the  law,  specialized 
training,  awards  or  honors;  documents 


reflecting  results  of  written 
examinations  and  ratings;  reference 
checks  and  results;  evidence  of 
satisfactory  physic;al  condition,  pre- 
employment  investigations  and 
clearances  deemed  appropriate  to  the 
position  for  which  application  is  made; 
notification  from  AAFES  concerning 
selection/non-selection. 

AUTHORITY  FOR  MAIHTTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-3.  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  Army  Regulation  60-21, 
Personnel  Policies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  records  are  used  in  considering 
individuals  who  have  applied  for 
positions  in  the  Army  and  Air  Force 
Exchange  Service  by  making 
determinations  of  qualifications 
including  medical  qualifications,  for 
positions  applied  for.  and  to  rate  and 
rank  applicants  applying  for  the  same  or 
similar  positions. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOINO  CATEQOAtES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
5.T2a(bj  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
[)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)|3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  retiords  notices  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMG.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabilo'y: 

Retrieved  by  applicant's  surname  and 
Social  Sec;urity  Number. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 

area  with  ar:ress  limited  to  authorized 
personnel  whose  duties  require  access. 

RETENTION  AND  DISPOSAL! 

Applicant  records  are  retained  for  up 
to  six  months:  records  for  applicants 
hired  be*:ome  part  of  the  person's 
Official  Personnel  Folder. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander  .\nTiy  and  Air  Force 
Exchange  Service.  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598.  -   . 
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NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  systems  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Senior  Vice 
President.  People  Resources  Directorate, 
3911  S.  Walton  Walker  Boulevard. 
Dallas,  TX  75236-1598. 

Individual  should  provide  full  name, 
Social  Security  Number,  current  address 
and  telephone  number,  and  sufficient 
details  concerning  position  and  location 
thereof  for  which  application  had  been 
submitted. 

RECORD  ACCESS  PROCEDURES: 

hidividuals  seekuig  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  .A.rmy  and 
Air  Force  Exchange  Service.  ATTN: 
Senior  Vice  President,  People  Resources 
Directorate,  3911  S.  Walton  Walker 
Boulevard.  Dallas.  TX  75236-1598 

Individual  should  provide  full  name, 
Social  Security  Number,  current  address 
and  telephone  number,  and  sufficient 
details  concerning  position  and  location 
thereof  for  which  application  had  been 
submitted. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Army  s  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  .A.rmy  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her  previous 
employer(s)  and  personal  references, 
law  enforcement  agencies,  medical 
authorities. 

EXEMPTIONS  CLAHNEO  FOR  THE  SYSTEM: 

None. 
AAFES  0403.11 

SYSTEM  NAME: 

Personnel  Departure  Clearance 
Records  (February  22,  1993.  58  FR 
10008). 

CHANGES: 

•  *  *  •  • 

AUTHORrry  for  maintenance  of  the  system; 

Delete  entrv  and  replace  with   10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-3,  Nonappropnated  Funds 
Personnel  Policies  and  Procedures:  and 
Army  Regulation  60-21,  Personnel 
Policies. ' 


AAFES  0403.11 

SYSTEM  NAME: 

Personnel  Departure  Clearance 
Records. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598;  HQ,  Army  and  Air  Force 
Exchange  Service-Europe,  Finder 
Barracks,  Schwabacherster  20  8502 
Zimdorf;  regional  offices;  base  and  post 
exchanges  and  satellites  world-wide. 

categories  of  individuals  covered  bv  the 
system: 

All  employees  of  the  Army  and  Air 
Force  Exchange  Service  (AAFES). 

categories  of  records  in  the  SYSTEM: 

Name,  Social  Security  Number,  job 
data,  reason  for  departure,  and  clearing 
offices'  approval. 

Ai/THonrrv  for  maintenance  of  the  system: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-3,  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  and  Army  Regulation  60- 
21,  Personnel  Policies;  and  E.O.  9397 
(SSN). 

purpose(s): 

To  ensure  that  departing  employees 

have  been  properly  out-processed, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUO»«j  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552afb)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bK3)  as  follows: 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system 

POLICIES  AND  PRACTICES  FOB  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  filing 
cabinets. 

RETRIEVABILfTY: 

By  employee's  surname. 

SAFEGUARDS: 

Infonnation  is  accessed  only  by 
designated  individuals  having  official 

need  therefor  in  the  performance  of 
iheir  duties. 


RETEIimON  AND  DISPOSAL: 

Records  are  closed  at  the  end  of  the 
fiscal  year,  held  1  year,  and  destroyed 
by  shredding. 


SYSTEM  IIAHAQB)(S)  AND  i 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 

1598, 

i*0TlF(CATtON  PROCEDURE. 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN;  Director, 
Administrative  Services  Division,  3911 
S.  Walton  Walker  Boulevard.  Dallas,  TX 
75236-1598. 

Individual  should  provide  full  name, 
Social  Security  Number,  current  address 
and  telephone  number,  and  date  and 
place  of  separation, 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN; 
Director,  Administrative  Services 
Division,  3911  S.  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individual  should  provide  full  name, 
Social  Security  Nimiiber,  ciirrent  address 
and  telephone  number,  and  date  and 
place  of  separation 

CONTESTING  RECORD  PROCEDURES. 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appeaUng  initial  agency  determinations 
are  contained  in  Army  Regidation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager, 

RECORD  SOURCE  CATEGORIES 

From  the  individual;  official 
personnel  actions, 

EXEMPTIONS  CLAIMED  FOR  TH£  SYSTEM. 

None. 

AAFES   C.4O4  01 
SYSTEM  NAME 

Incentive  Awards  Case  Files 
(November  1.  1995,  60  FR  55556). 

CHANGES: 


A(fTHOfirr>  FOB  MAINTENANCE  O  ^Hf  S^S'tM 

Delete  entry  ana  replace  wiin  iu 
U.S.C.  3013  and  8013;  Army  Regulation 
215-3,  Nonappropriated  Funds 
Personnel  PoUcies  and  Procedures;  and 
Army  Regulation  60-21,  Personnel 
Policies.' 
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AAFES  0404.01 
SYSTEM  name: 

Incentive  Awards  Case  Files. 

SYSTEM  LOCATKM: 

Headquarters,  Amu  and  Air  Force 
Exchange  Service,  3911  S  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598; 

Army  and  Air  Fori:e  Fixchange 
Service- Europe  Region,  Building  4001, 
In  der  Witz  14-18,  55252  Mainz-Kastel, 
Germany. 

CATEGORIES  OF  INOIVDUALS  COVERED  BY  THE 
SYSTEM: 

All  U.S.  dollar-paid  employees  of  the 
Army  and  Air  Force  Exchange  Service 
vvtio  are  recipients  of  awards 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name.  Social  Security  Number,  grade/ 
step,  position  title,  award  for  which 
nominated  and  justification  therefor, 
accomplishments,  requirements  of 
position  held,  organization  in  which 
employed,  and  similar  relevant  data. 

AJTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM; 

10  U.S.C.  3013  and  8013;  Army 
Regulation  21.5-3,  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  and  Army  Regulation  60- 
21,  Personnel  Policies;  and  E.O.  9397 
(SSN). 

PURPOSE(S); 

To  consider  and  select  employees  for 
incentive  awards  and  other  honors  and 
to  publicize  those  granted. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  pennitted  under  5  U.S.C. 
552a(bl  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
public  and  private  organizations, 
including  news  media,  which  grant  or 
publicize  employee  awards  or  honors. 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUCJES  AND  PRACTICES  FOR  STORING, 
RETRIEVWG,  ACCESSWQ,  RETAIMNQ.  AND 
04SPO8MG  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Paper  retords  in  filing  cabinets. 

RETRieVABIUTY. 

By  individual  s  surname. 


SAFEGUARDS. 


Records  are  accessible  only  to 
designated  individuals  having  official 
need  therefor. 

RETENTION  AW3  DtSPOSAf 

Records  are  retained  for  2  years. 
following  which  they  are  destroyed  by 
shredding. 

tYSTBI  MAiwAOPlW  AND  ADDRESS: 

Commander,  Army  and  .Air  Force 
Exchange  Service.  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

MOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  PE,  3911  S. 
Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Individual  should  provide  full  name. 
Social  Security  Number,  current  address 
and  telephone  number,  and  sufficient 
details  to  permit  locating  the  record. 

RECORD  ACCESS  PROCECXJRES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN:  PE, 
3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598. 

Individual  should  provide  full  name. 
Social  Security  Number,  current  address 
and  telephone  nimiber,  and  sufficient 
details  to  permit  locating  the  record. 

CONTESTMO  RECORD  PROCBMJRES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RKXXtO  SOURCE  CATBKMtCS: 

From  the  nominating  official; 
approving  authority;  individual's 
official  persormel  file. 

EXEMPTIONS  CiAMED  FOR  THE  SYSTEM: 

None. 
AAFES  0406.03 

SYSTEM  NAME: 

Personnel  Appeals  and  Grievances 
(November  1,  1995,  60  FR  55556). 

CHANGES: 

•  *  •  *  • 

Al/THOflUY  FOR  MaiktenanCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  10 
U.S.C.  3013  and  8013;  Army  Regulation 


215-3;  Nonappropriated  Funds 
Personnel  Policies  and  Procedures;  and 
Army  Regulation  690-700,  Personnel 
Relations  and  Services.' 


AAFES  0405.03 
SYSTEM  name: 

Personnel  Appeals  and  Grievances.  - 

SYSTEM  LOCATION: 

Office  of  the  Genera!  Counsel  at 
Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; and 

Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
In  der  Witz  14-18,  55252  Mainz-Kastel, 
Germany. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  employee  of  the  Army  and  .A.ir 
Force  Exchange  Service  (AAFES)  who 
has  filed  an  appeal  of  an  adverse  action 
and/or  is  contesting  a  personnel  artion 
when  the  appeal/grievance  has  been 
referred  to  the  appropriate  General 
Counsel's  office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  documentation,  and 
memoranda  concerning  the  appeal/ 
grievance 

AUTHOflrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013:  Army 
Regulation  215-3;  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  and  Army  Regulation  690- 
700.  Personnel  Relations  and  Services. 

PURPOSE(S): 

To  determine  propriety  and  legal 
sufficiency  or  the  agency's  action  in  the 
appeal  or  grievance  matter. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows; 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUQES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSWQ,  RET  ANNO,  AND 
DBPOSWQ  OF  RECOfWS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  file  cabinets. 

RETRIEVABIUrY; 

By  employee's  surname 
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SAFEGUARDS: 

Buildings  employ  security  guards. 
Record.s  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properiv  screened,  cleared  and 
trained. 

RETEKDON  AND  DISPOSAL: 

Retained  in  the  servicing  General 
Counsel's  office  for  1  vear  after  final 
decision  is  made;  subsequently  retired 
to  the  AAFES  warehouse  or  ser\'icing 
Cieneral  Services  Administration  records 
holding  center  where  it  is  held  6  years 
before  being  destroyed  by  shredding. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Commander.  Annv  and  Air  Force 
Excnange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICA'nON  PROCEDURE: 

individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  svstem  should 
address  written  inquiries  to  the  General 
Counsel  at  the  Army  and  Air  Force 
Exchange  Service  location  where 
appeal/grievance  was  filed. 

Individual  should  provide  full  name, 
current  address  and  telephone  number, 
the  latest  correspondence  received  by 
them  from  the  General  Counsel's  office, 
if  available,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
m  this  system  should  address  written 
inquiries  to  the  General  Counsel  at  the 
.•\rmv  and  Air  Force  Exchange  Service 
location  where  appeal/grievance  was 
filed. 

Individual  should  provide  full  name, 
current  address  and  telephone  number, 
the  latest  correspondence  received  by 
them  from  the  General  Counsel's  office, 
if  available,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  mitiai  agencv  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  50,5;  or  may  be  obtained 
from  the  system  manager 

RECORD  SOURCE  CATEGORIES: 

From  AAFES  personnel  office 
responsible  for  records  on  the  employee; 
from  the  AAFES  Grievance  Examiner; 
and  from  the  AAFES  employee  and/or 
his/her  representative 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

None. 


AAFES  0405.11 
SYSTEM  NAME: 

Individual  Health  Records  ^February 
22.  1993,  58  FR  10010). 

CHANGES: 


AUTHORPry  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with   10 
U.S.C.  3013  and  8013;  Anny  Regulation 
215-1.  The  Administration  of  Morale, 
Welfare,  and  Recreation  Activities  and 
Nonappropriated  Fund 
Instrumentalities;  and  Army  Regulation 
60-21,  Personnel  Policies.' 


AAFES  040511 
SYSTEM  name: 

Individual  Health  Records. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598;  HQ  Army  and  Air  Force  Exchange 
Service-Europe,  Finder  Barracks, 
Schwabacherster  20  8502  Zimdorf. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  (AAFESl. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number, 
cnganizational  location,  date  of  birth, 
medical  data  recorded  by  treating  nurse/ 
physician,  information  provided  by 
individual's  personal  physician 
regarding  diagnosis,  prognosis,  and 
return  to  duty  status,  and  similar 
relevant  data 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM; 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-1,  The  Administration 
of  Morale,  Welfare,  and  Recreation 
Activities  and  Nonappropriated  Fund 
Instrumentalities;  and  Army  Regulation 
60-21,  Personnel  Policies;  and  E.O. 
9397  (SSN). 

PURPOSE  (S): 

1(3  provide  health  care  and  medical 
treatment  to  employees  who  become  ill 
or  are  injured  during  working  hours. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specificailv  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bH3)  as  follows; 


The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system 

POLICIES  AMD  PRACTICES  FOF  STORING. 
RETRIEVIMG.  ACCESSING.  RFf  AWINa  AMD 
WSPOS4NG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  file  cabinets. 

RETRIEVAWLfTY: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  the 
dispensary,  available  only  to  assigned 
medical  [jersonnel. 

RETENTION  AND  OISPOSAU 

Records  are  maintained  for  6  years 
following  termination  of  individual's 
employment;  then  destroyed  by 
shredding. 

SYSTEM  IIANAQER<8)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  PROCEDURE 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Director, 
Administrative  Services,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

Individual  must  furnish  full  name, 
details  concerning  injury  or  illness  and 
date  and  location  of  such,  and  signatiue. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Director,  Administrative  Services,  3911 
8.  Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Individual  must  furnish  full  name, 
details  concerning  injury  or  illness  and 
date  and  location  of  such,  and  signatxire. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appeahng  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  svstem  manager, 

RECORD  SOURCE  CATEGORIES: 

From  the  emplo3ree;  his/her 
physician;  witnesses  to  an  injury/ 
accident. 
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EXEMPTIONS  CLAIMED  FO«  THE  SYSTEM: 

None 
AAFES  0408.14 
SYSTEM  name: 

Tuition  Assistance  Case  Files  (July  13, 
H95.  60  FR  36114). 

changes: 


Al/THOWITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

[)elete  entrv  an(!  repitire  with    10 
U.S.C.  301 J  and  8013;  Army  Regulation 
215-1,  The  Administration  of  Morale, 
Welfare,  and  Re<;rHation  Activities  and 
Nonappropriated  Fund 
Instrumentalities;  Army  Regulation  60- 
21,  Personnel  Policies;  and  E.O.  9397 
(SSN).' 


AAFES  0408.14 
SYSTEM  NAME: 

Tuition  Assistance  Case  Files. 

SYSTEM  LOCATHJN: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598. 

CATEOOAIES  Of  IMNVCUALS  COVERED  BY  THE 
SYSTEM: 

F^mplovees  of  the  Army  and  Air  Force 
Exchange  Servif.e  who  apply  for  tuition 
assistance  for  degree  programs. 

CATEGO«ieS  Of  BECOflOS  IN  THE  SYSTEM: 

Individuals  application,  academic 
transcripts,  curricula,  grade  reports, 
request  for  dishursement,  agency 
approval/ disapproval,  similar  relevant 

documents. 

AUTMOflfTY  FOn  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  21.5-1,  The  Administration 
of  Morale.  Welfare,  and  Recreation 
Activities  and  Nonappropriated  Fimd 
Instrumentalities;  Army  Regulation  60- 
21,  Personnel  Policies;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

lo  maintain  information  on 
participants  in  the  tuition  assistance 

program. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDWG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  thcjse  disclosuj^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
sp)e<:ifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{bJ(3j  as  follows: 


The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

KX-iCIES  *M0  PRACTICES  FOR  STORING. 

RETRIEVINO    *CC6SS1MG,  RETAINING,  AND 
DISPOSING  i>  aeCC^ROS  IN  THE  SYSTEM: 

STOfUQ£: 

Paper  records  in  locked  cabinets. 

retrievabhjty: 

By  employee's  Social  Security 
Number. 

SAFEQUAROS: 

Information  is  accessed  only  by 
designated  individuals  having  need 
therefor  in  the  performance  of  ofHcial 
duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  3  years 
following  individual's  completion  of 
degree  program/courses. 

SYSTEM  MANAGERtS)  ANO  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOmCATX)N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Senior  Vice 
President,  People  Resources  Directorate, 
3911  S.  Walton  Walker  Boulevard. 
Dallas,  TX  75236-1598. 

Individual  should  provide  his/her  full 
name.  Social  Seciuity  Number,  details 
concerning  application  for  tuition 
assistance,  and  signature. 

RECORO  ACCESS  PROCEOURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  v^ritten 
inqiiiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Senior  Vice  President,  People  Resources 
Directorate,  3911  S.  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individual  should  provide  his/her  full 
name.  Social  Security  Number,  details 
concerning  application  for  tuition 
assistance,  and  signature. 

C0NTEST1NQ  RECORO  PROCEOURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
firom  the  system  manager. 

RECORD  SOUnCE  CATEQORES: 

From  the  individual. 


EXEMPTIONS  CLAMEO  FOR  THE  SYSTEM: 

None. 

AAFES  0408.17 
SYSTEM  NAME: 

HPP  Employee  Upward  Mobility 
Program  Files  (November  1,  1995,  60  FR 

55557}. 

CHANGES: 

•  •  •  •  • 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  use.  3013  and  8013;  Army 
Regulation  215-3.  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  Army  Regulation  60-21, 
Personnel  Policies;  and  E.O,  9397  (SSN). 


AAFES  0408.17 
SYSTEM  NAME: 

HPP  Employee  Upward  Mobility 
Program  Files 

SYSTEM  LOCATION: 

Headquarters.  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598; 

Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
In  der  Witz  14-18.  55252  Mainz-Kastel, 
Germany;  and 

Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number, 
current  job  title,  grade,  job  location, 
primary  career  field  desired,  training 
courses  required,  and  dates  training 
c;ourses  completed. 

AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-3.  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  Army  Regulation  60-21, 
Personnel  Policies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  assist  the  servicing  personnel 
office  in  identifying  and  referring 
qualified  employees  for  vacant 
positions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
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552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Paper  records  in  locked  file  cabinets. 

retrievabil/ty: 

B\  employee's  surname. 

SAFEGUARDS: 

Information  is  accessible  only  to 
designated  individuals  having  an 
official  need  therefor  in  the  performance 
of  assigned  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  (a)  the 
associate  is  promoted  into  management, 
at  which  time  the  records  are 
incorporated  into  the  person's  Official 
Personnel  Folder;  (b)  the  associate 
severs  hi.s/her  employment  with  the 
Army  and  Air  Force  Exchange  Service, 
at  which  time  they  are  destroyed;  or  (c) 
if  associate  is  reinstated  at  another 
AAFES  location,  record  is  forwarded  to 
the  gaining  personnel  office. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Senior  Vice 
President,  People  Resources  Directorate, 
3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598. 

Individual  should  provide  full  name, 
Social  Security  Number,  job  location, 
and  duty  phone. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wnritten 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Senior  Vice  President,  People  Resources 
Directorate,  3911  S.  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individual  should  provide  full  name. 
Social  Security  Number,  job  location, 
and  duty  phone. 


CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAMB}  FOR  THE  SYSTEM: 

None. 

AAFES  0409  01 
SYSTEM  NAME: 

AAFES  Accident/Incident  Reports 
(November  1,  1995,  60  FR  55558). 

CHANGES: 

•  •       '    •  *  • 

AUTHORrry  for  maintenance  of  the  srSTBit: 

Delete  entry  and  replace  vnth  'E.O. 
12196;  Army  Regulation  60-21, 
Personnel  Policies;  and  E.O.  9397 
(SSN).' 


routine  uses  of  records  maintained  in  'Mt 
system,  including  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCh  USES: 

Delete  the  third  paragraph. 

•        •        •        •        • 

SYSrailNAME: 

AAFES  Accident/Incident  Reports. 

SYSTEM  LOCATION: 

Safety  and  Security  Offices  of 
Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; 

Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
In  der  Witz  14-18,  55252  Mainz-Kastel, 
Germany;  Exchange 

Exchange  Regions  and  Area 
Exchanges  at  posts,  t)ases,  and  satellites 
world-wide.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

Individuals  involved  in  accidents, 
incidents,  or  mishaps  resulting  in  theft 
or  reportable  damage  to  Army  and  Air 
Force  Exchange  Service  (AAFES) 
property  or  facilities;  individuals 
injured  or  become  ill  as  a  result  of  such 
accidents,  incidents,  or  mishaps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

AAFES  Accident  Report,  AAFES 
Incident  Report,  record  of  injuries  and 
illnesses;  physicians'  reports;  witness 
Statements;  investigatory  reports;  similar 
relevant  documents. 


AUTHOnrYFOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.  12196;  Army  RegulaUon  60-21, 
Personnel  Policies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  record  accidents,  incidents, 
mishaps,  fires,  theft,  etc.,  involving 
Government  property;  and  personal 
injuries/illnesses  in  connection 
therewith,  for  the  purposes  of  recouping 
damages,  correcting  deficiencies, 
initiating  appropriate  disciplinary 
action;  filing  of  insurance  and/or 
workmen's  compensation  claims 
therefor;  and  for  managerial  and 
statistical  reports. 

«OUT!NF  ..SES  Ot  RECORDS  MiiN'AWED  IN  *HE 
SYSTEM.  .NC^JDING  CfEGORIFS  y-  JSFR5  t-NV 
Trtfc  PURPOSES  OF  SUCH  ..ictc 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
Department  of  Labor  to  support 
workmen's  compensation  claims. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

policifs  and  practices  for  storing, 
retrieving.  accessing,  retaimnq,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Paper  records  in  file  folders;  computer 
magnetic  tapes  and  printouts; 
microfiche. 

RETRIEVABILmr: 

By  name  of  individual  involved  or 
injured  and  Social  Security  Number. 

safeguards: 

Records  are  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
their  duties,  within  buildings  protected 
by  security  guards. 

RETBrnON  AND  DISPOSAL: 

Paper  records  are  retained  for  2  years 
following  which  it  is  destroyed  by 
shredding;  information  on  microfiches 
is  retained  for  3  years;  computer  tapes 
reflecting  historical  data  are  permanent. 

SYSTEM  MANAGER(S)  AM)  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Wafton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  procbmjre: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
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is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander.  Army  and  Air  Forr.e 
Kxchangt'  Service.  ATTN;  D!rei:tor,  Loss 
Prevention  Division.  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598 

Individual  should  provide  their  full 
siame.  present  address  and  telephone 
number;  sufficient  details  concerning 
the  accident,  mishap,  or  attendant 
injury  to  permit  locating  the  record,  and 
signature 

RECORD  ACCESS  PflCCEDURES: 

Individuals  seeking  aixess  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  (Commander,  Army  and 
.Air  Kort:e  Exchange  Service,  ATTN: 
Dire<:tor.  l^ss  Prevention  Division,  3911 
S.  Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Individual  should  provide  their  full 
name,  present  address  and  telephone 
number:  sufficient  details  concerning 
the  accident,  mishap,  or  attendant 
injury  to  permit  locating  the  record,  and 
signature, 

GOHTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505:  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  medical 
facilities;  investigating  official;  State 
Bureau  of  Motor  Vehicles,  State  and 
local  law  enforcement  authorities; 
witnesses;  victims;  official  Department 
of  [defense  records  and  reports. 

EXEMPTK3NS  CLAUSED  FOB  THE  SYSTEM: 

None. 
AAFES  0410.01 
SYSTEM  NAME: 

tmployee  Travel  Files  (July  13,  1995, 
60  FB  36115). 

CHANGES: 

*  *  *  •  » 

AUTHORnY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-1,  The  Administration  of  Morale, 
Welfare,  and  Recreation  Activities  and 
Nonappropriated  Fund 
Instrumentalities;  Army  Regulation  BO- 
ZO. Army  and  Air  Force  Exchange 
Service  Operating  Policies;  and  E.O. 
9397  (SSN).' 


AAFES  0410.01 

SYSTEM  NAME:  "^^ 

Employee  Travel  Files. 

SYSTQI  LOCA-nON: 

Headquarters,  Army  and  Air  force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; 

Commander,  AAFES  Europe,  Unit 
24580,  APOAE  09245; 

Commander,  AAFES  Pacific  Rim 
Region,  Unit  35163.  APO  AP  96378- 
163;  and 

Base  on  post  exchange  v^dthin  the 
AAFES  system.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  Of  INO<VC)UalS  COVERED  BY  THE 

SYSTEM 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  (AAFESJ  authorized 
to  perform  official  travel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Documents  pertaining  to  travel  of 
persons  on  official  Government 
business,  and/or  their  dependents, 
including  but  not  limited  to  travel 
assignment  orders,  authorized  leave  en 
route,  availability  of  quarters  and/or 
shipment  of  household  goods  and 
personal  ejects,  application  for 
passport/visas;  security  clearance;  travel 
expense  vouchers;  and  similar  related 
dociunents.  . .  .  - 

AUTHOWrv  FOR  Maintenance  of  the  system: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-1,  The  Administration 
of  Morale,  Welfare,  and  Recreation 
Activities  and  Nonappropriated  Fund 
Instrumentalities;  Army  Regulation  60- 
20,  Army  and  Air  Force  Exdiange 
Service  Operating  Policies;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  process  official  travel  requests  for 
military  and  civilian  employees  of  the 
Army  and  Air  Force  Exchange  Service; 
to  determine  eligibility  of  individual's 
dependents  to  travel;  to  obtain 
necessary  clearance  where  foreign  travel 
is  involved,  including  assisting 
individual  in  applying  for  passports  and 
visas  and  counseling  where  proposed 
travel  involves  visiting/transiting 
communist  coimtries. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURKMES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 


specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
attache'  or  law  enforcement  authorities 
of  foreign  countries. 

To  the  U.S.  Department  of  [ustice  or 
Department  of  Defense  legal/ 
intelligence/investigative  agencies  for 
security,  investigative,  intelligence,  and/ 
or  counterintelligence  operations 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  .Army's  compilation 
of  systems  of  ret;ords  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICIES  FOR  STOmNQ, 
RETRIEV1NQ,  ACCESStfiO,  RETAINING,  AND 
OSPOSWQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  filing 
cabinets. 

RETRIEVABH-fTY: 

By  employee's  surname. 

SAFEGUARDS: 

Information  is  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  after  2  years  by 

shredding 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  .Army  and  .Air  Force 
Exchange  Ser\ice,  3911  S  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598. 

NOTIflCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander.  Army  and  Air  Force 
Exchange  Service,  ATTN:  Director, 
Administrative  Services  Division,  3911 
S.  Walton  Walker  Boulevard.  Dallas.  TX 
75236-1598. 

Individual  should  provide  full  name, 
Social  Security  Number,  current  address 
and  telephone  number,  details  of  travel 
authorization/clearance  documents 
sought,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Director.  Administrative  Services 
Division.  3911  S.  Walton  Walker 
Boulevard,  Dallas.  TX  75236-1598. 

Individual  should  provide  hill  name, 
Social  Security  Number,  current  address 
and  telephone  number,  details  of  travel 
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authorization/clearance  documents 
sought,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Armv  s  rules  for  accessuig 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  .\rmy  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES; 

From  the  individual,  official  travel 
orders,  travel  expense  vouchers,  receipts 
and  similar  relevant  documents. 

EXEMPTMDNS  CLAIMED  FOR  THE  SYSTEM: 

None 
AAFES  0502.02 

SYSTEM  NAME: 

Biographical  Files  (November  1,  1995, 
60  FB  55559). 

CHANGES: 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  and  Army 
Regulation  360-5,  Public  Information.' 


AAFES  0502.02 
SYSTEM  NAME: 

Biographical  Files. 

SYSTEM  LOCATKW: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  391 1  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598  and  the  Army  and  Air  Force 
Exchange  Service-Europe  Region, 
Building  4001.  In  der  Witz  14-18.  55252 
Mainz-Kastel,  Germany. 

CATEGORIES  OF  INDtVBUALS  COVERED  BY  THE 
SYSTEM: 

Key  military  and  civilian  employees 
of  the  Armv  and  Air  Force  Exchange 
Service  world-wide, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  position  title  and 
organizational  location,  home  address, 
date  and  place  of  birth,  mantai  status 
including  names  of  spouse  and 
children,  educational  background, 
military  status,  awards  and  decorations, 
community  and  civic  interest  data, 
photograph,  and  similar  relevant 
information 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S,C.  3013  and  8013;  and  Army 
Regulation  360-5,  Public  Information. 

PURPOSE(8): 

To  prepare  feature  articles  for 
hometown  newspapers,  trade  media, 


community  interests,  and  similar  public 
service  groups. 

ROUTINE  USES  OF  RECORDS  MAIMTAWED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
public  and  private  organizations 
including  news  media. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILrrV: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  accessed  only  by 
designated  individuals  having  official 
need  therefor,  in  bmldings  protected  by 
security  guards  or  miUtary  poUce. 

RETENTION  AND  DISPOSAL: 

Retards  are  retained  for  1  year 
following  termination  of  individual's 
assignment  or  employment;  then 

destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS; 

Commander.  Army  and  Air  Force 
Exchange  Service.  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  PROCEDURE: 

Individuais  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander.  Army  and  Air  Force 
Exchange  Service,  ATTN:  Director. 
Public  Affairs  Division.  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598. 

Individual  should  provide  their  full 
name,  current  address  and  telephone 
number,  details  surrounding  the  event 
or  incident,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

individuals  seeking  access  to 
information  about  themselves  contained 
in  this  svstem  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Director,  Public  Affairs  Division.  3911 


S.  Walton  Walker  Boulevard.  Dallas,  TX 
75236-1598. 

Individual  should  provide  their  full 
name,  current  address  and  telephone 
number,  details  surrounding  the  event 
or  incident,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  official  AAFES 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM: 

None. 

AAFES  0602. C>4a 
SYSTEM  NAME: 

Litigation  Initiated  by  AAFES 
(February  22.  1993.  58  FR  10014). 

changes: 

•        *        *        •        • 

AUTHOMTY  FOR  MAMTBIANCE  OF  THE  system: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-1,  The  Administration  of  Morale, 
Welfare,  and  Recreation  Activities  and 
Nonappropriated  Fund 
Instrumentalities;  and  Army  Regulation 
60-21.  Personnel  Policies.' 


AAFES  0602.04a 

SYSTEM  name: 
Litigation  Initiated  by  AAFES. 

SYSTBI  location: 

Office  of  the  General  Counsel  at 
Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598;  HQ  Army  and  Air  Force  Exchange 
Service-Europe,  Finder  Barracks. 
Schwabacherster  20  8502  Zimdorf. 

categories  of  WOfVIOUALS  COVERED  B>  THE 
SYSTEM: 

Individuals  against  whom  Army  and 
Air  Force  Exchange  Service  (AAFES) 
has  filed  a  complaint  or  similar  pleading 
in  a  court  or  administrative  body. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTfM 

Pleadings  and  docimients  filed  by 
parties  to  the  action  and  documentation, 
correspondence,  and  memoranda 
pertaining  thereto. 

AUTHORITY  FOR  MAMTBIANCE  Of  THE  Sv^'^EM 

10  U.S.C.  3013  and  8013;  Arm\ 
Regulation  215-1.  The  Administration 
of  Morale.  Wel&re.  and  Recreation 
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Activities  and  Nonappropriated  Fund 
Instrumentalities;  and  Armv  Regulation 
60-21,  Personnel  Policies. 

PURI>OSE(S): 

To  process  complaints  against 
individuals;  to  initiate  litigation  as 
net;essarv' 

ROinWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOMQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  L'.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
IDoD  as  a  routine  use  pursuant  to  5 
U.S.C,  552a(h)(3)  as  follows: 

To  process  complaints  or  pleading  on 
behalf  of  the  Army  and  Air  Force 
Exchange  Service. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

OeCtOSURES  TO  CONSUMER  REPORTINO 
AQENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
1701  (a)(3)), 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address.  Social 
Security  Number,  and  other  information 
necessary  to  establish  the  individual's 
identity;  the  amount,  status,  and  history 
of  the  claim;  and  the  agency  program 
under  which  the  claim  arose.  This 
disclosure  will  be  made  only  after  the 
procedural  requirement  of  31  U.S.C. 
3711(0  has  been  followed. 

POUCIES  AND  PRACTICES  FOR  STOflINQ, 
RETRIEV1NQ,  ACCESSiNO,  RETAiMNG,  AND 
D«SPOSJNQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Paper  records  in  file  folders. 

RETRIEVABIUTY: 

By  surname  of  defendant  in  the 

proceeding. 

SAFEOUAROS: 

Records  are  maintained  in  buildings 
having  security  guards  and  are  restricted 
to  authorized  personnel  who  are 
properly  screened,  cleared,  and  trained 
in  Privacy  Act  matters 

RETBfTION  AND  OtSPOSAL: 

Records  are  pennanent.  They  are 
retained  until  judicial  proceedings  have 
been  resolved,  after  which  they  are 
retired  to  the  servic;ing  .^AF'ES 
warehouse  or  servicing  C^eneral  Services 
Administration  records  holding  center. 


SYSTEM  MANAGER(S)  AND  AOORESS: 

CDiiiinander.  Army  and  Air  Force 
ExiJiange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598. 

NOnFICATION  PROCEDURE: 

Individuals  seelcing  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  General 
Counsel,  3911  S.  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individuals  should  provide  their  full 
name,  ciurent  address  and  telephone 
nimiber,  copy  of  latest  correspondence 
from  AAFES,  if  available,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  acf:ess  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  Army  and 
Air  Force  Exchange  Service,  ATTN: 
General  Counsel,  3911  S.  Walton  Walker 
Boulevard,  Dallas.  TX  75236-1598 

Individuals  should  provide  their  full 
name,  current  address  and  telephone 
number,  copy  of  latest  correspondence 
from  AAFES,  if  available,  and  signature. 

CONTEST1NC  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECOnO  SOURCE  CATEGORIES: 

From  official  records  of  the  Army  and 
Air  Force  Exchange  Service;  from  any 
individual  who  can  provide  information 
concerning  the  complaint/pro<:eeding; 
bom  similar  relevant  documentation. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTaN: 

None 
AAFES  0602.041) 
SYSTEM  NAME: 

Claims  and/or  Litigation  Against 
AAFES  (February  22,  1993,  58  FE 
10015). 

CHANGES: 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Etelete  entry  and  replace  with  '10 
U.S.C  3013  and  8013;  Armv  Regulation 
215-1,  The  Administration  of  Morale, 
Welfere,  and  Recreation  Activities  and 
Nonappropriated  Fund 
Instrumentalities;  and  Army  Regulation 
60-21,  Personnel  Policies.' 


AAFES  0602.04b 
SYSTEM  NAME: 

Claims  and/or  Litigation  Against 
AAFES. 

SYSTEM  LOCATION: 

Office  of  the  General  Counsel, 
Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598;  HQ,  Army  and  Air  Force 
Exchange  Service-Europe.  Pinder 
Barracks,  Schwahacherster  20  8502 
Zimdorf 

CATEGORIES  OF  WOIVDUALS  COVERED  BY  THE 
SYSTSi: 

Any  individual  who  has  filed  a  claim 


,^^  A  ; 


Service  (AAFTIS),  a  complaint  or  similar 
pleading  in  a  court  or  administrative 
body  in  which  an  AAFES  employee  or 
the  Army  and  Air  Force  Exchange 
Service  is  named  as  a  defendant. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Claims,  pleading,  motions,  briefs, 
orders,  decisions,  memoranda,  opinions, 
supporting  documentation,  and  allied 
materials  involved  in  representing  the 
Army  and  Air  Force  Exchange  Service 
in  the  Federal  Court  Sy-stem. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-1,  The  Administration 
of  Morale,  Welfare,  and  Recreation 
Activities  and  Nonappropriated  Fund 
Instrumentahties;  and  Army  Regulation 
60-21,  Personnel  Policies. 

PURPOSE(S): 

To  investigate  claims  and  prepare 
responses:  to  defend  the  Army  and  Air 
Force  Exchange  Service  in  civil  suits 
filed  against  it  in  the  Federal  Court 
System. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
Department  of  Justice  and  U.S. 
Attorneys'  offices  handling  a  particular 
case.  Most  of  the  information  is  filed  in 
some  manner  in  the  courts  in  which 
Utigation  is  pending  and  therefore  is  a 
public  record. 

In  addition,  some  of  the  information 
will  appear  in  the  written  orders, 
opinions,  and  decisions  of  the  courts 
which,  in  turn,  are  published  in  the 
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Federal  Reporter  System  under  the 
name  or  style  of  the  case  and  are 
available  to  individuals  with  access  to  a 
iaw  library. 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system, 

POUCtES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSINQ,  RETAININQ,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Paper  records  in  file  folders. 

retrievabiuty; 
By  last  name  of  claimant/plaintiff. 

safeguards: 

Buildings  employ  security  guards. 
Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  have  need  therefor  in  the 
performance  of  official  duties. 

RETSfflON  AND  DISPOSAL: 

Claim  records  are  destroyed  after  6 
years  Litigation  records  are  permanent; 
they  are  retained  in  the  servicing 
Genera!  Counsel  s  Office  until  judiciai 
proceedings  have  been  resolved, 
following  which  they  are  retired  to  the 
servicing  Crenerai  Services 
Administration  re<;ords  holding  center. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service.  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  General 
Counsel.  3911  S.  Walton  Walker 
Boulevard,  Dallas.  TX  75236-1598. 

Indivndual  should  provide  his/her  full 
name,  current  address  and  telephone 
number,  latest  correspondence  received 
from  the  servicing  General  Counsel's 
office  if  available,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  Army  and 
Air  Force  Exchange  Service.  ATTN: 
General  Counsel,  3911  5  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 
number,  latest  correspondence  received 
from  the  servicing  General  Counsel's 
office  if  available,  and  signature. 


CONTESTING  RE<X>RD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  .A.rmv  Regulation  340- 
21:  32  CFR  part  505.  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  official  records  of  the  Army  and 
Air  Force  Exchange  Service;  claimants; 
litigants. 

EXEMPTIONS  CUIMED  FOR  THE  SYSTEM: 

N'one 

AAFES  0604.02 
SYSTEM  NAME: 

Unfair  Labor  Practice  Claim/Charges 
Files  (February  22,  1993.  58  FR  10016). 

CHANGES: 


AlTTHORrrY  FOR  MAMTBtANCE  OF  THE  SYSTEM 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  E.O.  11491, 
October  31,  1969,  as  amended;  Army 
Regulation  215-3,  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  and  Army  Regulation  60- 
21,  Personnel  Policies.' 


AAFES  0604.02  ^ 

SYSTEM  NAME: 

Unfair  Labor  Practice  Claim/Charges 
Files. 

SYSTEM  LOCATION: 

Office  of  the  General  Counsel  at 
iieadquarters.  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Daltes,  TX  75236- 
1598  HQ  Army  and  .\ir  Force  Exchange 
Service-Europe.  Finder  Barracks, 
Schwabacherster  20  8502  Zimdorf; 
personnel  offices  at  Exchange  Regions 
and  Area  Exchanges  at  posts,  bases,  and 
satellites  world-wide. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  (AAFES)  who  are 
permitted  to  file  charges/claims 
pursuant  to  Executive  Order  11491,  as 
amended. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Written  allegations  of  unfair  labor 
practice;  supporting  correspondence/ 
documentation/memoranda. 

AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTa«: 

10  r.S.C,  3013  and  8013:  EO   11491. 
October  31.  1969,  as  amended:  Anny 
Regulation  215—3,  Nonappropnated 
Funds  Personnel  Policies  and 


Procedures;  and  Army  Regulatior.  bO-- 
2 1   Personnel  Policies. 

f>URPOSE(S): 

lo  review  and  process  charges/claims 
of  unCair  Ubot  practices  through  formal/ 
informal  negotiations;  for  managerial 
and  statistical  reports 

WOUTWIE  uses  OF  RKX»RDS  MAWTAWED  m  THE 
S>^TEM.  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses*  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system 

POLICIES  AND  PRACTICES  FOP  STORING 
RFTRIEVING.  ACCESSING.  RETAINING.  *Nf; 
3ISPOSt«G  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILJTY: 

By  individual's  surname. 

SAFEGUARDS 

Records  are  maintained  in  areas 
accessible  only  to  designated  persons 
having  official  need  therefor  in  the 
performance  of  their  duties.  Buildings 
housing  records  are  protected  by 
security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  5  years  in  an 
active  file;  then  transferred  to  the 
servicing  AAFES  warehouse  or  General 
Services  Administration  records  holding 
center  for  an  additional  5  years, 
following  which  they  are  destroyed  by 
shredding. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service.  3911  S.  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598. 

NOTIFlC*TK)N  PROCEDURE 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  General 
Counsri,  3911  S.  WaUon  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individual  should  provide  their  full 
name,  Social  Security  Number,  last 
employing  station,  details  sufficient  to 
locate  the  record,  and  signature. 
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RECOnO  ACCESS  PROCeDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Ckineral  Counsel,  3911  S.  Walton  Walker 
Boulevard.  Dallas.  TX  75236-1598. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  last 
employing  station,  details  sufficient  to 
locate  the  record,  and  signature. 

CONTESTINQ  RECOflO  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  m  Army  Regulation  340- 
21;  32  CFR  part  .505;  or  may  be  obtained 
from  the  system  manager.  •  - 

RECORD  SOURCE  CATEGOfllES: 

From  the  individual,  the  union 
representative,  witnesses,  official 
records  of  the  Army  and  Air  Force 
Fxchange  Service. 

EXEMFTIOMS  CLA««eD  FOR  THE  SVSTBI: 

None. 
AAFES  0607.01 

SYSTEM  MAME: 

Confidential  Financial  Disclosure 
Report  (November  1.  1995.  60  FR 
55559). 

CHANGES: 


Al/THOflfTY  FOR  HdAIMTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with   10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-5,  Nonappropriated  Funds 
Accounting  Policy  and  Reporting 
Procedures;  Army  Regulation  60-20; 
Armv  and  Air  Force  Exchange  Service 
Operating  Policies;  E.O.  9397  (SSN); 
E.O.  12674  as  amended  by  E.O.  12731.' 


AAFES  0607.01 
SYSTEM  NAME: 

Confidential  Financial  Disclosure 
Report 

SYSTEM  LOCATIOH: 

Office  of  the  General  Counsel  at ' 
Headquarters,  Army  and  Air  Force 
Fxchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas.  TX  75236- 
1598  and  Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
In  der  Witz  14-18.  55252  Mainz-Kastel, 
Germany. 

CATEGORIES  Of  IMDIVBOALS  COVERED  BY  THE 
SYSTEM: 

Each  officer  of  a  uniformed  service 
assigned  to  .\AFEvS  whose  pay  grade  is 


less  than  0-7  and  each  employee  whose 
position  is  classified  at  Grade  15  (NF- 
5/Tier  1)  or  below  and  whose  basic 
duties  and  responsibilities  require  the 
employee  or  officer  to  participate 
personally  and  substantially  in  a  way 
that  the  final  decision  or  action  will 
have  a  direct  and  substantial  economic 
effect  on  the  interests  of  any  non- 
Federal  entity  or  the  agency  concludes 
in  accordance  with  Federal  regulation 
that  the  duties  and  responsibilities  of 
the  employee's  position  require  the 
employee  to  file  such  a  report  to  avoid 
involvement  in  a  real  or  apparent 
conflict  of  interest. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Standard  Form  450,  'Confidential 
Financial  Disclosure  Report.'  and 
endorsements  or  docimients  relevant  to 
information  on  this  form.     - 

AUTHOMTY  FOB  IIA»ITENANCE  Of  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-^,  Nonappropriated 
Funds  Accounting  Policy  and  Reporting 
Procedures;  Army  Regulation  60-20; 
Army  and  Air  Force  Exchange  Service 
Operating  Policies:  E.O.  9397  (SSN); 
E.O.  12674  as  amended  by  E.O.  12731. 

PURPOSE(8): 

These  records  are  maintained  to  meet 
requirements  of  E.O.  12674.  as  amended 
by  E.O.  12731  (5  CFR  2634.901,  Subpart 
I),  on  the  policies  of  Confidential 
Financial  Disclosure  Reporting.  Such 
statements  are  required  to  assure 
compliance  with  the  standards  of 
conduct  for  Government  employees 
contained  in  the  Executive  Orders, 
Federal  regulations,  and  Title  18  of  the 
U.S.C,  and  to  determine  if  a  conflict  of 
interest  exists  between  the  employment 
of  individuals  by  the  Federal 
Government  and  their  personal 
employment  or  other  financial  interests. 

ROUTWE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  !NClJOING  CATEGOfllES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

These  statements  and  amended 
statements  required  by  or  pursuant  to 
E.O.  12674,  as  amended  by  E.O.  12731, 
are  to  be  held  in  confidence  and  no 
information  shall  be  disclosed  except: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 


aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  party  to  a 
judicial  proceeding  or  in  order  to 
comply  with  the  issuance  of  a  subpoena. 

c.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  confiict-of- 
interest  investigation  or  determination. 

d.  By  the  National  Archives  and 
Records  Administration,  General 
Services  Administration,  in  record 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

e.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding,  in 
which  the  filer  is  directly  involved. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLiCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DSPOSINQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  file  cabinets. 

retrievabiuty: 
By  individual's  surname. 

SAFEGUARDS: 

Information  is  accessible  only  to 
designated  authorized  persons  who  are 
properly  screened,  cleared  and  trained, 
having  official  need  therefor  in  the 
performance  of  official  duties. 

RETENTION  AND  DISPOSAL: 

Retained  until  individual  no  longer 
occupies  a  position  for  which  Standard 
Form  450  is  required.  Destroyed  by 
shredding  six  years  after  the  individual 
has  left  the  position,  except  that 
documents  needed  in  an  on-going 
investigation  will  be  retained  until  no 
longer  needed  in  the  investigation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIf  ICATJON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  General 
Counsel  at  the  Armv  and  Air  Force 
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Exchange  Service  location  where  the 
reports  were  filed. 

Individuals  should  provide  their  full 
name,  period  covered  by  the  report 
filed,  locations(s)  of  employment,  and 
signature. 

RECORD  ACCESS  PROCEDURES 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  General  Counsel  at  the 
Army  and  Air  Force  Exchange  Service 
location  where  the  reports  were  filed. 

Individuals  should  provide  their  fuU 
name,  period  covered  by  the  report 
filed,  locations(s)  of  employment,  and 
signature, 

CONTESTING  RECOfiD  PROCEDURES:  , 

The  Anny's  niles  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
AAPES  0702.22 
SYSTEM  NAME: 

Check-Cashing  Privilege  Files  (July 
13,  1995.  60  FR  36116). 

changes: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-5,  Nonappropriated  Funds 
Accounting  Policy  and  Reporting 
Procedures;  Army  Regulation  60-20; 
Army  and  Air  Force  Exchange  Service 
Operating  Policies;  artd  E.O.  9397 
(SSN).' 


AAFES  0702.22 
SYSTEM  NAME: 

Check-Cashing  Privilege  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; 

AAFES  Europe,  Europe  Accounting 
Support  Office,  CMR  429,  APO  AE 
09054; 

AAFES  Pacific  Rim,  Accounting 
Support  Center,  Unit  35163,  APO  AP 
96378-5163;  and 

Post  and  base  exchanges  within  the 
AAFES  system.  Official  mailing 


addresses  are  published  as  an  appendix 
to  the  Anny's  compilation  of  systems  of 
records  notices. 

CATEGORIES  Of  MOfVDUALS  COVERED  B*  THE 

SVSTEM: 

Customers  of  the  Army  and  Air  Force 
Exchange  Service:  military,  dependents, 
retirees,  and  Exchange  employees. 

CATEQOIUES  OF  RECORDS  IN  THE  SYSTEM: 

Customer  s  uame,  Social  Security 
Number,  category  of  customer  (i.e., 
dependent,  retiree,  active  duty  member), 
amounts  of  checks  not  paid  by  bank, 
collection  efforts,  and  relevant 
documentation 

AUTHOfHTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  .\rmy 
Regulation  215-5,  Nonappropriated 
Funds  Accounting  Policy  and  Reporting 
Procedures;  Army  Regulation  60-20; 
Army  and  Air  Force  Exchange  Service 
Operating  Policies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  customer's  eligibility  to 
cash  checks. 

ROUTINE  USES  OF  RECORDS  MAIM^*tNEP  IN  '^HF 
SYSTEM.  INCLUDING  CATEGORIES  O  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  ttiose  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  overseas  areas,  information  is 
disclosed  to  military  banking  facilities. 
These  facilities  are  branches  of  U.S. 
based  financial  institutions  which  are 
under  contract  to  the  Department  of 
Defense  to  provide  banking  services  to 
U.S.  military  and  affiliated  civilian 
personnel  overseas.  Any  financial  losses 
sustained  by  these  activities  in  support 
of  the  Department  of  Defense  program 
are  underwritten  by  the  Department  of 
Defense  using  appropriated  funds.  The 
financial  institutions  use  the  check- 
cashing  information  only  to  determine 
whether  to  cash  checks  or  similar 
negotiable  instruments  for  individuals  - 
not  to  award  or  deny  other  banking 
privileges. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES; 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(0)  or  t|ie  Federal 


Claims  Collection  Act  of  1966  (31  U.S.C. 
3701  (a)(3)). 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address,  Social 
Security  Number,  and  other  information 
necessary  to  establish  the  individual's 
identity;  the  amount,  status,  and  history 
of  the  claim;  and  the  agency  program 
under  which  the  claim  arose.  This 
disclosure  will  be  made  only  after  the 
procedural  requirement  of  31  U.S.C. 
3711(f)  has  been  followed. 

POLICIES  iW  PRiCTtCES  FC*  K'0«l>*G 
RETRIEVING,  ACCESSING,  RE'AINWG,  *NC 
DISPOSING  OF  BFCOROS  m  THE  SYSTEM: 

STORAGE: 

Paper  records;  computer  tapes,  discs, 
and  printouts. 

.H-RIFVtBiLfTY: 

By  customer  name  and  Social 
Security  Number. 

SAFEGUARDS: 

All  information  is  stored  in  locked 
rooms  within  secured  buildings  and  is 
accessed  only  by  designated  personnel 
having  official  need  therefor,  primarily 
by  individuals  authorized  to  cash 
checks. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  by  the  Office  of 
the  General  Counsel  until  indebtedness 
has  been  satisfied,  determined  to  be 
uncollectible,  or  additional 
administrative  action  is  required.  Upon 
completion,  records  are  transferred  to 
the  Accounts  Receivable  Division  (FA- 
O/R)  and  maintained  with  appropriate 
check  cashing  privilege  records. 

SYSTEM  MAMAQER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOmCATiCHN  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
Exchange  where  check  was  cashed  (or 
refused)  or  to  the  Commander,  Army 
and  Air  Force  Exchange  Service.  ATTN: 
FA,  3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598. 

Individual  should  provide  full  name. 
Social  Security  Number  or  other 
acceptable  identifying  information  that 
will  facilitate  locatine  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  local  Exchange  where 
check  was  cashed  (or  refused)  or  to  the 


41586 


Federal  Register  /  Vol.  61,  No.  155  /  Friday.  August  9,  1996  /  Notices 


ISS 


Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  FA,  3911  S. 
Walton  Walker  Boulevard,  Dallas.  TX 
75236-1598. 

Individual  should  provide  full  name, 
Social  Security  Number  or  other 
acceptable  identifying  information  that 
will  facilitate  locating  the  records. 

CONTESTING  RECORD  PflOCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  his/her  checks; 
financial  institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Non« 
AAFES  0702.23 
SYSTEM  NAME: 

Dishonored  Check  Files  (July  13, 
1995.  60  FB  36117). 

changes: 


AUTHORnY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-5,  Nonappropriated  Funds 
Accounting  Policy  and  Reporting 
Procedures;  Army  Regulation  60-20; 
.\rrny  and  Air  Force  Elxchange  Service 
Operating  Policies." 


AAPES  0702.23 

SYSTEM  NAME: 

iJisiiunored  Check  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598; 

AAFES-Europe,  Europe  Accounting 
Support  Office,  CMR  429,  APO  AE 
09054; 

AAFES  Pacific  Rim,  Accounting 
Support  Center,  Unit  35163.  APO  AP 
96378-5163;  and 

Post  and  base  exchanges  within  the 
AAFES  system.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INOtVHMJALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  negotiated 
dishonored  checks  at  Army  and  Air 
Force  Exchange  Service  (AAFES) 
facilities  and  whose  check  cashing 


privilege  is  under  review  by  the  General 
Counsel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  Social  Security 
Number,  indebtedness,  collection 
efforts,  and  relevant  documentation. 

AUTHOmrV  FOR  MAIKTENANCE  OF  THE  SYSTEM; 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-5,  Nonappropriated 
Funds  Accounting  Policy  and  Reporting 
Procedures;  Army  Regulation  60-20; 
Army  and  Air  Force  Exchange  Service 
Operating  Policies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  collect  dishonored  check 
indebtedness. 

POU^SNE  ;JSES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  civil 
or  criminal  law  enforcement  agencies 
for  law  enforcement  purposes. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

0BCL08URE8  TO  CONSUMER  REPORTING 
AOBtOBS: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701  (a)(3)). 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address.  Social 
Security  Number,  and  other  information 
necessary  to  establish  the  individual's 
identity;  the  amount,  status,  and  history 
of  the  claim;  and  the  agency  program 
under  which  the  claim  arose.  This 
disclosure  will  be  made  only  after  the 
procedural  requirement  of  31  U.S.C. 
3711(f)  has  been  followed. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabnjty: 

By  surname  of  individual  responsible 
for  dishonored  check. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 
having  security  guard  and  are  accessed 


only  by  personnel  having  official  need 

therefor  who  are  properly  screened, 
cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  by  the  Office  of 
the  General  Counsel  unttl  indebtedness 
has  been  satisfied,  determined  to  be 
uncollectible,  or  additional 
administrative  action  is  required.  Upon 
completion,  records  are  transferred  to 
the  Accounts  Receivable  Division  (FA- 
O/R)  and  maintained  with  appropriate 
check  cashing  privilege  records 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 

Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  .Air  Force 
Exchange  Service,  ATFN;  General 
Counsel,  3911  S.  WaUon  Walker 
Boulevard.  Dallas,  TX  7,5236-1598. 

Individual  should  provide  their  full 
name,  Social  Security  Number,  current 
address  and  telephone  number,  latest 
correspondence  from  AAFES  if 
available,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  Army  and 
Air  Force  Exchange  Service,  ATTN: 
General  Counsel,  3911  S.  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  latest 
correspondence  from  AAFES  if 
available,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
firom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her 
employer,  law  enforcement  investigative 
agencies,  banking  facilities,  consumer 
reporting  agencies,  and  sources  that 
furnish  uiformation  regarding 
individual's  credit. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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AAFES  0702.34 

srsTEM  name: 

Accounts  Receivable  Files  (fuly  13, 
1995.  60  FR  36118). 

changes: 


AUTHOBTTY  FOf!  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  10 
U.S.C.  3013  and  8013;  Federal  Claims 
Collection  Act  of  1966,  31  U.S.C.  3711; 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365),  31  U.S.C.  5512  through  5514;  and 
E.O.  9397  (SSN);  Army  Regulation  215- 
5,  Nonappropriated  Funds  Accounting 
Policy  and  Reporting  Procedures;  Army 
Regulation  60-20,  Army  and  Air  Force 
Exchange  Service  Operating  PoUcies.' 


AAFES  0702.34 

SYSTEM  NAME: 

Accounts  Receivable  Files. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; 

AAFES-Europe,  Europe  Accounting 
Support  Office,  CMR  429,  APO  AE 
09054; 

AAFES  Pacific  Rim,  Accoimting 
Support  Center,  Unit  35163,  APO  AP 
96378-5163;  and 

Post  and  base  exchanges  within  the 
AAFES  system.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 

CATEGOfllES  OF  WOtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  and  Air  Force  Exchange  Service 
(AAFES)  customers  (military,  retirees, 
civilian,  and  civilian  dependents! 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  relating  to  debts  owed  by 

individuals,  including  dishonored 
checks,  deferred  payment  plans,  home 
layaway.  salary/travel  advances, 
pecuniary  liability  claims  and  credit 
cards.  These  files  include  all 
correspondence  to  the  debtor/his  or  her 
commander,  notices  from  banks 
concerning  indebtedness,  originals  or 
copies  of  returned  checks,  envelopes 
showing  attempts  to  contact  the  debtor. 
payment  documentation,  pay 
adjustment  authorizations,  deferred 
payment  plan  applications,  charges  and 
statements  or  accounts,  and  home 
layaway  cards 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Federal 
Claims  Collection  Act  of  1966  31  L'  S  C 


3711;  Debt  Collection  Act  of  1982  (Pub. 
L.  97-365):  31  IJ  S  C  5512  through 
5514;  and  EG  9397  (SSN);  Army 
Regulation  215-5,  Nonappropriated 
Funds  Accounting  Policy  and  Reporting 
Procedures;  Army  Regulation  60-20, 
Army  and  Air  Force  Exchange  Service 
Operating  Policies, 

PURPOSE(S): 

To  process,  monitor,  and  post  audit 
accounts  receivable,  to  administer  the 
Federal  Claims  Collection  Act,  and  to 
answer  inquiries  pertaining  thereto. 

To  collect  indebtedness. 

nOUTME  USES  OF  RECORDS  MAMTAMEC  M  THE 
SYSTEM,  t»«CLUOING  CATEOOWES  OF  USERS  ANC 
THE  PURPOSES  OF  SUCH  USES 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  Department  of  JusticeAJ.S. 
Attorneys  for  legal  action  and/or  final 
disposition  of  the  debt  claim. 

To  the  Internal  Revenue  Service  to 
obtain  locator  status  for  delinquent 
accounts  receivables  (controls  exist  to 
preclude  redisclosure  of  solicited  IRS 
address  data;  and/or  to  report  write-off 
amounts  as  taxable  income  as  pertains 
to  amounts  compromised  and  accounts 
barred  from  litigation  due  to  age). 

To  private  collection  agencies  for 
collection  action  when  the  internal 
collection  efforts  have  been  exhausted. 

To  civil  or  criminal  law  enforcement 
agencies  for  law  enforcement  purposes. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consimier  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U,S.C. 
3701(a)(3)). 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address.  Social 
Security  Number,  and  other  information 
necessary  to  establish  the  individual's 
identity:  the  amount,  status,  and  history 
of  the  claim;  and  the  agency  program 
under  which  the  claim  arose.  This 
disclosure  will  be  made  only  after  the 
procedural  requirement  of  31  U.S.C. 
3711(f)  has  been  followed. 


POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING    ACCESSING,  RrfAIN»*G.  AND 
DISPOSING  OF  RECORDS  IN  'HE  SYSTEM: 

STORAGE 

Paper  records  in  Individual  file 
folders. 

retmevamjty: 

Retrieved  by  customer's  surname  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  by  authorized  personnel 
within  AAFES-FA-O/R. 

RETENDON  AND  DISPOSAL: 

Records  are  retained  in  current  files 
until  close  of  fiscal  year  in  which 
receivable  is  cleared.  At  year  end,  files 
are  stored  for  10  years  and  subsequently 
destroyed  by  shredding. 

SYSTBII  MANAQEn(S)  AND  ADOflESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Chief, 
Accounts  Receivable  Division, 
Comptroller  Division,  3911  S.  Wahon 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

Individuals  should  provide  full  name, 
Social  Security  Number,  or  other 
acceptable  identifying  information  that 
wnll  facilitate  locating  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Commander, 
Army  and  Air  Force  Exchange  Service, 
ATTN:  Chief,  Accounts  Receivable 
Division,  Comptroller  Division,  3911  S. 
Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Individuals  should  provide  full  name. 
Social  Security  Number,  or  other 
acceptable  identifying  information  that 
will  facilitate  locating  the  records. 

CONTESTING  RECORD  PROCBHIReS: 

Tlie  Army  s  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 
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RECORD  SOURCE  CATEGORIES: 

From  the  customer  and  from 
correspondence  between  AA^S  and 
Vendors. 

EXEMPTKMS  CLAMED  FOR  THE  SYSTEM: 

None. 
AAFES  0702.43 

SYSTEM  NAME: 

Travel  Advance  Files  (July  13.  1995. 
60  FR  36119). 

CHANGES: 


AUTHORfTY  FOR  MAIKTENANCE  OF  THE  SYSTEM; 

Delete  entrv  and  rHpiace  with  '  10 
U.S.C.  3013  and  8013;  Army  Regulation 
21!>-5,  Nonappropriated  Funds 
Accounting  Policy  and  Reporting 
Procedures;  .'Vrmy  Regulation  60-21, 
Personnel  Policies;  and  E.O.  9397 
(SSN).' 


AAFES  0702.43 

SYSTEM  NAME: 

Travel  Advance  Files. 
SYSTEM  LOCATION: 

Headquarters,  .\rmy  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; 

AAFES-Europe,  Europe  Accounting 
Support  Office.  t:MR  429,  APO  AE 
090,54, 

AAFES  Pacific  Rim,  Accounting 
Support  Center.  Unit  35163.  APO  AP 
96378-5163;  and 

Post  and  base  exchanges  within  the 
.\AFES  system.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army  s  compilation  of  systems  of 
records  notices 

categories  of  wmmvcuals  covered  bv  the 
system: 

Flmployees  required  to  perform 

official  travel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  organization  to 
which  assigned,  details  of  official  travel, 
amount  advanced,  and  similar  relevant 

data. 

Ain-HORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

II)  U.S.C.  3013  and  8013,  Army 
Regulation  215-5,  Nonappropriated 
Funds  .Accounting  Policy  and  Reporting 
Procedures;  .\nny  Regulation  60-21, 
Personnel  Policies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  monitor  travel  advances  against 
individual's  authorized  official  travel 

and  to  ensure  settlement  of 
indebtedness  to  the  Crovemment. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RFTRIEVINC    aCCFSSINQ.  RETAINING.  AND 
DtSPOSING  Of  «tCO«OS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  metal  filing  cabinets. 

retrievability: 

By  employee's  Social  Security 

Niimh«r 

SAFEGUARDS. 

Records  are  accessed  only  by 
designated  employees  having  official 
need  therefor  in  the  performance  of 
their  duties. 

RETENTION  AHO  DISPOSAL: 

Records  are  destroyed  1  year 
following  settlement  of  an  individual's 
travel  advance  account. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOT»:iCATKIN  PROCEDURE: 

individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Payroll  and 
Employee  Benefits  Division  (FA-O/P), 
3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598. 

Individual  should  provide  their  full 
name,  sufficient  details  concerning 
records  sought,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  Army  and 
Air  Force  Exchange  Service.  ATTN: 
Payroll  and  Employee  Benefits  Division 
(FA-O/P).  3911  S.  Wahon  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individual  should  provide  their  full 
name,  sufficient  details  concerning 
records  sought,  and  signature. 


COHTESTINQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
hx)m  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  records  of  the 
.AAFES  office  issuing  travel  advance. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
AAFES  0703.07 
SYSTEM  name: 

AAFES  Employee  Pay  System 
Records  (November  1,  1995,  58  FR 
55560). 

CHANGES: 


AirrHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  'Title  6, 
GAO  PoUcy  and  Procedures  Manual  for 
Guidance  of  Federal  Agencies;  10  U.S.C. 
3013  and  8013;  Army  Regulation  215- 
5,  Nonappropriated  Funds  Accounting 
Policy  and  Reporting  Procedures;  Army 
Regulation  60-21,  Personnel  Policies; 
and  E.O.  9397  (SSN).' 


AAFES  0703.07 
SYSTEM  NAME: 

AAFES  Employee  Pay  System 
Records. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598; 

Commander,  Army  and  Air  Force 
Exchange  Service-Pacific  Rim  Region, 
Unit  35163,  APO  AP  96378-0163;  and 

Commander,  Army  and  Air  Force 
Exchange  Service-Europe,  Unit  24580, 
APO  AE  09245. 

CATEGORIES  OF  INDiVDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  of  the  Army  and 
Air  Force  Exchange  System  (AAFES). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name:  Social  Security 
Number;  AAFES  facility  number; 
individual's  pay,  leave,  and  retirement 
records,  withholding/deduction 
authorization  for  allotments,  health 
benefits,  life  insurance,  savings  bonds, 
financial  institutions,  etc.;  tax 
exemption  certificates;  personal 
exception  and  indebtedness  papers; 
subsistence  and  quarters  records; 
statements  of  charges,  claims;  roster  and 
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signature  cards  of  designated 
timekeepers;  payroll  and  retirement 
control  and  working  paper  files: 
unemployment  compensation  data 
requests  and  responses:  reports  of 
retirement  fund  deductions, 
management  narrative  and  statistical 
reports  relating  to  pay,  leave,  and 
retirement. 

AUTHOwrry  for  maintenance  of  the  systei*: 

Title  6.  GAO  Policy  and  Procedures 
Manual  for  Guidance  of  Federal 
.Agencies:  10  U.S.C.  3013  and  8013; 
Army  Regulation  215-5. 
Nonappropriated  Funds  Accountmg 
Pobcy  and  Reporting  Procedures;  Army 
Regulation  60-21,  Personnel  Policies; 


an 


^   IT  O     OIO 


7  (SSN). 


PURPOSE(S): 

To  provide  basis  for  computing 
civilian  pay  entitlements:  to  record 
history  of  pay  transactions,  leave 
accrued  and  taken,  bonds  due  and 
issued,  taxes  paid;  to  answer  inquiries 
and  process  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  Itiose  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Treasury  Department  to  record 
checks  and  bonds  issued, 

To  the  Internal  Revenue  Service  to 
report  taxable  earnings  and  taxes 
withheld;  to  locate  delinquent  debtors. 

To  States  and  Cities/Counties  to 
provide  taxable  earnings  of  civilian 
employees  to  those  states  and  cities  or 
counties  which  have  entered  into  an 
agreement  with  the  Department  of 
Defense  and  the  Department  of  the 
Treasury. 

To  State  Empioymeni  Offices  to 
provide  information  relevant  to  the 
State's  determination  of  individual's 
entitlement  to  unemployment 
compensation. 

To  the  U.S.  Department  of  fu.stice/U.S. 
Attorneys  for  legal  action  and/ or  final 
disposition  of  debt  claims  against  the 
Army  and  Air  Force  Exchange  Service. 

To  private  collection  agencies  for 
collection  action  when  the  .Army  and 
Air  Force  Exchange  Service  has 
exhausted  its  internal  collection  efforts. 

The  'Blanket  Routine  Uses  set  forth  at 
the  begmning  of  the  .\rmy  s  compilation 
of  systems  of  records  notices  apply  to 
this  system. 


DBC4.06URE  TO  CONSUMER  REPORTINQ 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(n)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address,  Social 
Security  Number,  and  other  information 
necessary  to  establish  the  individual's  ♦ 
identity;  the  amount,  status,  and  history 
of  the  claim:  and  the  agency  program 
under  which  the  claim  arose.  This 
disclosure  will  be  made  only  after  the 
procedural  requirement  of  31  U.S.C. 
3711(0  has  been  followed. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  system. 

storage: 

Paper  records  in  file  folders  and  in 
biilk  storage;  card  files;  computer 
magnetic  tapes,  discs  and  printouts; 
microfiches,  microfilm. 

retrievabiuty: 

.\utomated  records  are  retrieved  by 
employee's  Social  Security  Number 
within  payroll  block;  manual  records 
are  retrieved  by  individual's  surname  or 
Social  Security  Number. 

SAFEGUARDS: 

Recoros  are  restricted  to  personnel 
who  are  properly  cleared  and  trained 
and  have  an  official  need  therefor.  In 
addition,  integrity  of  automated  data  is 
ensured  by  internal  audit  procedures, 
data  base  access  accounting  reports  and 
controls  to  preclude  unauthorized 
disclosure. 

RETENTION  AND  DISPOSAL: 


I'he 


inajoruy  of  docimients  are 


retained  4  years  after  which  they  are 
destroyed  by  shredding.  Exceptions  are 
Time  and  Attendance  sheets:  retained  6 
years;  W-2  data  and  employer  quarterly 
Federal  tax  returns  are  retained  5  years; 
Payroll  Registers  are  permanent. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  HQ  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598   ■ 

NOTriCATtON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander  HQ  Ajmy  and  Air  Force 
Exchange  .Senice,  ATTN:  FA,  3911  S. 
Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 


Individual  should  provide  their  hiii 
name,  Social  Security  Number  current 
address  and  telephone  number;  if 
terminated,  include  date  and  place  of 

separation 

RECORO  ACCESS  PROCEDURES: 

Individuals  staking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  HQ  Army  and  Air  Force 
Exchange  Service,  ATTN:  FA.  3911  S. 
Wahon  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Individual  should  provide  their  full 
name,  Social  Security  Number,  ciirrent 
address  and  telephone  number;  if 
terminated,  include  date  and  place  of 
separation. 

CONTESTMQ  RBCORC  PROCEDURES: 

The  Army's  ru.tii  ;u;  j„i,essing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RKORD- SOURCE  CATEQ0RE8: 

From  the  individual;  personnel 
actions;  other  agency  records  and 

reports 

EXEMPTIONS  CLAMB}  FOR  THE  SYSTBt: 

None. 

AAFES  0903  06 
SYSTEM  HAME: 

Personnel  Management  Information 
System  (July  13,  1995,  60  FR  36120). 

changes: 

*  •  •  *  • 

AUTMORn"*  COS  MAINTENANCE  Of  ''HE  SYSTEM 

E)elete  entry  and  replace  with  '  10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-3,  Nonappropriated  Funds 
Personnel  Policies  and  Procedures; 
Army  Regulation  60-21,  Personnel 
Policies;  and  E.O.  9397  (SSN).' 


AAFES  0903  06 
SYSTEM  NAME: 

Persormel  Management  Information 


System. 


SYSTEM  tOCAnON- 


; 


Centralizea  at  Headquarters,  Army 
and  Air  Force  Exdiange  Service,  3911  S. 
Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Segments  of  the  system  exist  at 
servicing  civilian  personnel  offices  at 
Commander,  AAFES  Pacific  Rim 
Region,  Unit  35163,  APO  AP  96378- 
5163; 
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Commander.  AAF'ES  Europe  Region, 
Unit  24580,  APO  \E  09245;  and 

U.S.  Operation.s  Offices,  and  post/base 
exchanges  worldwide.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Armv's  compilation  of  systems  of 
records  notices. 

CATECOfllES  Of  IN0IV10UALS  COVERED  BY  THE 
SYSTEM: 

Ail  employees  of  the  Army  and  Air 
Forc;e  Exchange  Service 

CATEGOAIES  OF  RECORDS  IN  THE  SYSTEM: 

Individuals  name.  Social  Security 
Number,  Exchange  location,  home 
address;  date  of  birth;  date  hired,  leave 
accrual  data,  retirement  participation 
data,  service  award  data,  citizenship, 
marital  status,  sex.  security  clearance, 
military  status,  sponsor  affiliation  where 
employee  is  a  dependent  of  a  U.S. 
Gcvemmentymilitary  member,  job  code 
and  title,  employment  category,  pay 
plan,  wage  schedule,  base  hourly  rate, 
scheduled  work  week,  Federal  and  State 
tax  exemptions,  type  of  insurance 
coverage,  authorized  deductions,  life 
insurance  coverage,  physical 
examination  documents,  education  and 
experience,  licenses,  career  plans, 
Personnel  Evaluation  Reports,  training 
course  data,  and  similar  relevant 
information. 

AUTHORfTY  FOR  MAttfTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  .A.rniy 
Regulation  215-3.  Nonappropriated 
Funds  Personnel  Policies  and 
Procedures;  Army  Regulation  60-21, 
Personnel  Policies:  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  produce  reports  and  statistical 
analyses  of  the  civilian  work  force 
strength  trends  and  composition  in 
support  of  established  manpower  and 
budgetary  programs  and  procedures; 
verify  employment;  provide  data  in 
support  of  Equal  Employment 
Opportunity  Program  requirements; 
provide  locator  and  emergency 
notification  data;  respond  to  union 
requests;  identify  training  requirements; 
provide  salary  data  for  current  and 
projected  fiscal  guidance,  personnel 
data  for  current  and  projected  staffing 
requirements;  provide  suspense  system 
for  within  grade  increases,  length  of 
service  awards,  performance  ratings, 
pay  adjustments  and  tenure  groups; 
provide  data  for  retirement  processing, 
individual  personnel  actions;  analyze 
leave  usage:  investigate  complaints, 
grievances  and  appeals;  respond  to 
requests  from  courts  and  regulatory 
bodies;  provide  incentive  awards 
information:  provide  qualified 
candidates  to  fill  position  vacancies; 
counsel  employees  on  career 


development;  plan  dependent  services 
in  overseas  areas;  determine  vahdity  of 
individual  claims  related  to  pay 
adjustments;  and  for  other  managerial 
and  statistical  studies,  records,  and 
reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
§52a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EtoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECOflOS  IN  THE  SYSTEM: 

STORAGE: 

Computer  tapes/discs;  printouts. 

retrievabiuty: 
By  name  or  Social  Security  Number. 

safeguards: 

Disc  and  tape  files  reside  in  restricted 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared,  and  trained  Manual  records 
and  computer  printouts  containing 
personal  identifiers  are  maintained  in 
locked  file  cabinets  and  are  available 
only  to  individuals  having  official  need 
therefor. 

RETBfnON  AND  DISPOSAL: 

Disc  files  are  retained  for  18  months 
after  employee  separates  and  are 
destroyed  with  the  exception  of 
employees  terminated  under 
disciplinary  action  (ineligible  for 
rehire),  retired  employees  and  all 
employees  under  the  Universal  Annual 
Salary  Plan  whose  file  remains  a 
permanent  record.  Back-up  tapes  are 
retained  for  90  days.  Computer 
printouts  are  maintained  as  follows: 
system  edit  reports  are  destroyed  upon 
verification  that  errors  have  been 
corrected;  printouts  produced  for 
managerial  reports  are  maintained  for 
periods  varying  from  2  to  10  years; 
source  docimients  and  computer 
printouts  which  are  included  as  part  of 
the  employee's  Official  Personnel 
Folder  are  permanent. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker3oulevard,  Dallas,  TX  75236- 
1593. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Senior  Vice 
President,  People  Resources  Directorate, 
3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598, 

Individuals  should  provide  full  name, 
Social  Security  Number,  current  address 
and  telephone  number  and,  if 
terminated,  include  date  of  birth,  date  of 
separation,  and  last  employing  location. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Senior  Vice  President,  People  Resources 
Directorate,  3911  S.  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individuals  should  provide  full  name. 
Social  Security  Number,  current  address 
and  telephone  number  and,  if 
terminated,  include  date  of  birth,  date  of 
separation,  and  last  employing  location. 

contesting  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFk  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQORES: 

From  the  employee,  his/her 
supervisor,  AAFES  records  and  reports. 
Official  Personnel  Folder. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTEM: 

None. 
AAFES  1203.03 
SYSTEM  NAME: 

Appointment  of  Contracting  Officers 
(July  13,  1995,  60  FR  36121). 

CHANGES: 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  wnth  '10 
U.S.C.  3013  and  8013;  Army  Regulation 
215—4,  Nonappropriated  Fund 
Contracting;  Army  Regulation  60-20, 
Army  and  Air  Force  Exchange  Service 
Operating  Policies;  and  E.O.  9397 
(SSN).' 


AAFES  1203.03 

SYSTEM  NAME: 

Appointment  of  Contracting  Officers. 
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SYSTEM  LOCATWN: 

Headquarters,  Army  and  .Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas.  TX  75236- 
1598. 

CATEGORIES  OF  IND4VICUALS  COVERB)  BY  THE 

SYSTEM: 

Military  or  civilian  personnel 

assigned  to  the  Army  and  Air  Force 
Exchange  Service  (AAFESj  are 
appointed  as  contracting  officers. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Name,  Social  .Security  Number,  job 
title  and  grade,  qualificiations,  training 
and  experience,  request  for  appointment 
as  contracting  officer,  copy  of  Certificate 
of  Appointment,  and  other 
correspondence  and  documents  relating 
to  individual's  qualifications  therefor. 

AUTHORffY  FOR  MAIMTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  3013  and  8013;  Army 
Regulation  215-4,  Nonappropriated 
Fund  Contracting;  Army  Regulation  60- 
20,  Army  and  Air  Force  Exchange 
Service  Operating  Policies;  and  E.O. 
9397  (SSN1. 

PURPOSE(S): 

To  ascertain  an  individual's 

qualifications  to  be  appointed  as 
(.ontractiiip  officer:  to  determine  if 
limitations  on  procurement  authority 
are  appropriate;  to  complete  Certificate 
of  Appointment. 

ROUTIflE  USES  Of  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C.    ' 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552afbK.1)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabiljty: 
By  individual's  surname. 

SAFEGUARDS: 

Information  is  accessible  only  to 
designated  persons  having  official  need 
therefor  in  the  performance  of  their 
duties.  Records  are  maintained  in 
building  entrance  which  is  limited  to 
persons  assigned  to  AAFES. 


RETEIfnON  AND  DISPOSAU 

Records  are  maintained  in  the  system 
until  two  years  after  the  end  of  the  fiscal 
year  in  which  the  individual's 
appointment  as  a  contracting  officer  is 
terminated.  At  that  time,  the  records  are 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598. 

NOTriCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN;  Director, 
Procurement  Support  and  Policy 
Directorate,  3911  S.  Walton  Walker 
Boulevard,  Dallas,  TX  75236-1598. 

Individual  should  provide  their  full 
name,  and  sufficient  details  to  permit 
locating  the  pertinent  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Director,  Procurement  Support  and 
Policy  Directorate,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

Individual  should  provide  their  full 
name,  and  sufficient  details  to  permit 
locating  the  pertinent  records. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

P'rom  the  individual,  personnel 
records,  former  employers,  educational 
institutions,  AAFES  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
AAFES  1504.03 
SYSTEM  NAME: 

Personal  Property  Movement  and 
Storage  Files  (February  22,  1993.  58  FR 
10022). 

CHANGES; 


AUTHORTTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  Army  Regulation 


215— 1,  The  Administratio.';  o*  Monue, 
Welfare,  and  Recreation  Activities  and 
nonappropriated  Fund 
Instnunentalities;  and  Army  Regulation 
60-20,  Army  and  Air  Force  Exchange 
Service  Operating  PoUcies.' 


AAFES  1504.03 

SYSTEM  NAME: 

Personal  Property  Movement  and 
Storage  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598;  HQ,  Army  and  Air  Force 
Exchange  Ser.ice-Europe,  Pindsr 
Barracks,  Schwabacherster  20  8502 
Zimdorf 

CATEGORIES  O*  (NDfvlDuAwS  CDVFnED  Bt  THE 
SI'S'' EN 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  (AAFES)  whose 
permanent  change  of  station  is 
authorized  by  AAFES 

CATEOOmES  OF  ReCOROS  m  fHt  SYSTEM: 

Orders  authorizing  shipment/storage 
of  personal  property  to  include  privately 
owned  vehicles  and  house  trailers/ 
mobile  homes;  Cash  Collection 
Vouchers;  Application  for  Shipmeiit 
and/or  Storage  of  Personal  Property; 
Transportation  Control  and  Movement 
Document;  Personal  Property 
Counseling  Checklist;  Government  Bill 
of  Lading;  storage  contracts,  loss  and 
damage  claims,  and  similar  related 
documents. 

AUTMORrrV  FOF  MAlhrrEHANCE  OF  THE  SYSTEM: 

lU  U.5.C.  3U13  and  «013;  Army 
Regulation  215-1.  The  Administration 
of  Morale,  Welfare,  and  Recreation 
Activities  and  nonappropriated  Fund 
Instrumentalities;  Army  Regulation  60- 
20.  Army  and  Air  Force  Exchange 
55ervice  Operating  Policies. 

PU«POSE(8): 

Used  by  the  Army  and  Air  Force 
Exchange  Service  to  arrange  for  the 
movement,  storage  and  handling  of 
personal  property;  to  identify/trace  lost 
or  damaged  shipments;  to  answer 
inquiries  and  monitor  effiectiveness  of 
personal  property  traffic  management 
functions. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IK  '^^ 
SYSTEM.  INCLUDING  CA^EGORICS  Of  USERS  *NC 
THE  PURPOSES  OF  SUCH  USES. 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
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DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  is  disclosed  to 
commercial  carriers  for  the  purposes  of 
identifying  ownership,  verifying 
delivery  of  shipment,  supporting  billing 
for  services  rendered,  and  justifying 
claims  for  loss,  damage,  or  thef^. 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSINC.  RETAIMNO,  AND 
OtSPOSMQ  Of  RECOnOS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
microfilm;  magnetic  tapes,  and 
computer  printouts. 

RETRIEVABJUTY: 

By  individual's  surname. 

SAFEQUAROS: 

Information  is  maintained  in  secured 
areas,  accessible  only  to  authorized 
personnel  having  an  ofBcial  need-to- 
know.  Automated  segments  are  further 
protected  by  code  numbers  and 
passwords. 

RETENTION  AND  DISPOSAL: 

[Jot;uments  relating  to  packing, 
shipping,  and/or  storing  of  household 
goods  within  the  Continental  United 
States  are  destroyed  after  3  years;  those 
relating  to  overseas  areas  are  destroyed 
after  6  years.  Documents  regarding 
shipment  of  privately  owned  vehicles/ 
mobile  homes  are  destroyed  after  2 
years  Shipment  discrepancy  reports  are 
destroyed  after  2  years  or  when  claim/ 
investigation  is  settled,  whichever  is 
later.  Administrative  files  reflecting 
queries  and  responses  are  retained  for  2 
yeai-s;  then  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 

1.59R 

NOTIFICATION  PROCEDURE; 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  shoiUd 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Director, 
.Administrative  Services  Division,  3911 
S.  Walton  Walker  Boulevard,  Dallas.  TX 
7523ft-1598. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  current 
iuidress  and  telephone  number,  and 
signature. 


SEC0flI3  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  Army  and 
Air  Force  Exchange  Service.  ATTN: 
Director,  Administrative  Services 
Division,  3911  S.  Walton  Walker 
Boulevard,  Dallas.  TX  75266-0202. 

Individual  should  provide  their  full 
name,  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature. 

C0NTEST1NQ  RECOftO  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Rpgnlatinn  140— 
21;  32  CFR  part  505;  or  may  be  obtained 
firom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Provided  by  the  individual  whose 
personal  property  is  shipped/stored;  by 
the  carrier/storage  facility. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
AAFES  1609.02 

SYSTEM  NAME: 

AAFES  Customer  Service  (November 
1,  1995.  60  FR  55562). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Army 
and  Air  Force  Exchange  Service 
(AAFES)  customers  who  use  the 
services  of  the  Customer  Service  Desk, 
including  but  not  limited  to  those  who 
purchase  merchandise  on  a  time 
payment,  layaway.  or  special  order 
basis,  or  who  need  purchase 
adjustments  or  refunds.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  Social  Security  Number, 
copies  of  layaway  tickets,  requests  for 
refunds,  special  order  forms/ 
procurement  request/logs,  cash  receipt/ 
charge  or  credit  vouchers,  rebate 
coupons,  register  transaction  journal/ 
log,  repair  vouchers,  warranty 
documents,  correspondence  between 
AAFES  and  the  customer  and/or 
vendor. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-2,  The  Management  and  Operation 
of  Army  Morale,  Welfare,  and 
Recreation  Programs  and 


nonappropriated  Fund 
instrumentalities;  Army  Regulation  60- 
10,  Army  and  Air  Force  Exchange 
Service  General  Policies;  and  E.O.  9397 
(SSN).' 


PURPOSE(S): 

Add  ';  to  monitor  individual  customer 
refunds;  to  perform  market  basket 
analysis;  to  improve  efficiency  of 
marketing  system(s).'  to  end  of  entry. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph. 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  boxes  and  cabinets;  and 
on  electronic  records  stored  in 
computers,  on  tapes  or  disk  drives.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Cancelled  or  completed  layaway  tickets 
are  held  for  6  months  after  cancellation 
or  delivery  of  merchandise;  purchase 
orders  are  retained  for  2  years; 
transaction  records  are  retained  for  2 
years;  refund  vouchers  are  retained  for 
6  years;  returned  merchandise  slips  are 
retained  for  6  years;  cash  receipt 
vouchers  are  retained  for  3  years;  repair/ 
replacement  order  slips  are  held  2  years. 
All  records  are  destroyed  by  shredding, 
all  electronic  records  are  destroyed  by 
erasing/ re  formatting  the  media.' 
***** 

AAFES  1609.02 

SYSTEM  NAME: 

AAFES  Customer  Service. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236-    , 
1598; 

Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
In  der  Witz  14-18,  55252  Mainz-Kastel, 
Germany;  and 

Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  and  Air  Force  Exchange  Service 
(AAFES)  customers  who  use  the 
services  of  the  Customer  Service  Desk, 
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including  but  not  limited  to  those  who 

purchase  merchandise  on  a  time 
payment,  iayaway.  or  special  order 
basis,  or  who  need  purchase 
adjustments  or  rehinds 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Individuals  Social  Security  Number, 
copies  of  iayaway  tickets,  requests  for 
refunds,  special  order  forms/ 
procurement  request/logs,  cash  receipt/ 
charge  or  credit  vouchers,  rebate 
coupons,  register  transaction  loumal/ 
log,  repair  vouchers,  warranty 
documents,  correspondence  between 
,\AFES  and  the  customer  and/ or 
vendor. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013:  Amr. 
Regulation  215-2,  The  Management  and 
Operation  of  Army  Morale,  Welfare,  and 
Recreation  Programs  and 
nonappropriated  Fund 
uistrumentalities;  Army  Regulation  60- 
10,  Army  and  Air  Force  Exchange 
Service  General  Policies;  and  E.O.  9397 
(SSN), 

PURPOSE(S): 

To  record  customer  transactions/ 
payment  for  Iayaway  and  special  orders; 
to  determine  payment  status  before 
finalizing  transactions:  to  identifv 
account  delinquencies  and  prepare 
customer  reminder  notices:  to  mail 
refunds  on  canceled  layawav  or  special 
orders;  to  process  purchase  refunds:  to 
document  receipt  from  customer  of 
merchandise  subsequently  returned  to 
vendors  for  repair  or  replacement  and 
initiate  foliow-up  actions:  to  monitor 
individual  customer  refunds;  to  perform 
market  basket  analysis;  to  improve 
efficiency  of  marketing  system(s). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3j  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  use,  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 


Disclosure  of  records  is  limited  to  the 
individual's  name,  address,  ,Soc:ia! 
Security  Number,  and  other  information 
necessar\'  to  establish  the  individual's 
identity;  the  amount,  status,  and  history 
of  the  claim:  and  the  agency  program 
under  which  the  claim  aro.se  This 
disclosure  wiii  be  made  only  after  the 
procedural  requirement  of  31  U.S.C. 
3711(f)  has  been  followed 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DtSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  boxes  and 
cabinets;  and  on  electronic  records 
stored  in  computers,  on  tapes  or  disk 
drives. 

RETRIEVABILmr: 

By  customer's  surname.  Social 
Secxirity  Number,  document  control 
number,  and/or  due  date. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas,  accessible  only  to  authorized 
personnel  having  need  for  the 
information  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Cancelled  or  completed  Iayaway 
tickets  are  held  for  6  months  after 
cancellation  or  delivery  of  merchandise; 
purchase  orders  are  retained  for  2  years; 
transaction  records  are  retained  for  2 
years:  refund  vouchers  are  retained  for 
6  years;  returned  merchandise  slips  are 
retained  for  6  years;  cash  receipt 
vouchers  are  retained  for  3  years;  repair/ 
replacement  order  slips  are  held  2  years. 
All  records  are  destroyed  by  shredding, 
all  electronic  records  are  destroyed  by 
erasing/reformatting  the  media. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 

NOTIFICATION  PROCH>URE: 

induiduals  seeKing  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  SO,  3911  S. 
Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598 

Individual  should  provide  name  and 
sufficient  details  of  purchase  to  enable 
locating  pertinent  records,  current 
address  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 


in  this  system  should  address  w  ntten 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN:  SO, 
3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598. 

Individual  should  provide  name  and 
sufficient  details  of  purchase  to  enable 
locating  pertinent  records,  current 
address  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  /^rmy  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
firom  the  system  manager. 

RECONO  SOURCE  CATEGORIES: 
From  uie  indiviauai,  vendor. 

EXB«>TtONS  CLAIMED  FOR  THE  SYSTEM: 

None 

AAFES    1609.03 
SYSTEM  NAME: 

AAFES  Catalog  System  (Febrvary  22. 
1993,  58  FR  10024). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013  and  8013;  Army  Regulation 
215-2,  The  Management  and  Operation 
of  Army  Morale,  Welfare,  and 
Recreation  Programs  and 
Nonappropriated  Fund 
Instrumentalities;  Army  Regulation  60- 
20,  Army  and  Air  Force  Exchange 
Service  Operating  PoUcies.' 


AAFES  1609  03 
SYSTEM  NAME: 

.^AFES  Catalog  System. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598;  HQ,  Army  and  Air  Force 
Exchange  Service-Europe.  Pinder 
Barracks,  Schwabacherster  20  8502 
Zimdorf. 

CATEQORIES  OF  INOrVKKJALS  CX)VERED  BY  THE 
SYSTEM: 

Exchange  customers  who  place  a 
catalog  sales  order. 

CATEOOMES  OF  RECORDS  M  THE  SVSTBi: 

Customer  name.  Social  Security 
Number,  mailing  address;  name  and 
address  of  recipient  of  order, 
description  and  price  of  item  ordered, 
method  of  shipment,  amount  of  order/ 
refund,  returned  check  identifier,  claim 
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data  for  ret  urns/ dam  ages  to  shipments, 
and  similar  relevant  data 

Al/THOflfTY  FOR  MAJKTENAHCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  8013,  Armv 
Regulation  215-2,  The  Management  and 
Operation  of  Army  Morale.  Welfare,  and 
Recreation  Programs  and 
Nonappropriated  Fund 
Instrumentalities,  Army  Regulation  60- 
20,  Army  and  Air  Force  Exchange 
Service  Operating  Policies;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  locate  order  information  to  reply  to 
customer  inquiries,  complaints:  to 
create  labels  for  shipment  to  proper 
location;  to  refund  customer  remittances 
or  to  i.oUect  monies  due,  to  provide 
claim  and  postal  authorities  with 
confirmation/  certification  of  shipment 
for  customer  claims  for  damage  or  lost 
shipments. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUO»IQ  CATEGORIES  OF  l»SER8  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Array's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

potxiEs  ANo  pRAcnces  for  storinq, 

RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
OSPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records;  magnetic  tapes  and 
printouts;  microfiche,  microfilm. 

betrievabiuty: 

Bv  customer  order  information.  Social 
Security  Number,  or  insurance  number 
assigned  to  shipment. 

SAFEGUARDS: 

Access  to  information  is  restricted  to 
persons  having  official  need  therefor, 
computer  operations  rooms  are  locked 
and  visitors  screened  for  entry. 

retentksn  and  disposal: 

Information  is  maintained  in 
computer  files  for  180  davs  following 
completion  of  shipment.  Microfilm  and 
microfiche  are  retained  for  2  years  for 
postal  claim  purposes;  destroyed  after  6 
years. 

SYSTEM  MANAG£R(S)  ANO  ADDRESS: 

Commander,  .\m^\  and  Air  Force 
Exchange  Service,  391 1  S  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598. 


NOTIFICATION  PROCEDURE: 

individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  Chief,  Catalog 
Sales  Center.  3911  S.  Walton  Walker 
Boulevard,  Dallas,  T%  75236-1598 

Individual  should  provide  name, 
current  address  and  telephone  number, 
and  sufficient  details  to  permit  locating 
pertinent  records 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  A ITN;  * 
Chief.  Catalog  Sales  Center,  3911  S. 
Walton  Walker  Boulevard.  Dallas,  TX 
75236-1598. 

Individual  should  provide  name, 
current  address  and  telephone  number, 
and  sufficient  details  to  permit  locating 
pertinent  records. 

CONTESTING  RECORD  PROCEDURES: 

The  Army  s  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORO  SOURCE  CATGQORES: 

From  the  individual. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
AAFES  1703.03       •' 
SYSTEM  name: 

Persormel  Security  Clearance  Case 
Files  (November  1.  1995,  60  FR  55553 j. 

CHANQES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  'E.G. 
12065;  Army  Regulation  215-4, 
Nonappropriated  Fund  Contracting;  and 
Army  Regulation  60-20.  Army  and  Air 
Force  Exchange  Service  Operating 
Policies.' 


AAFES  1703.03 
8Y8TBINAME: 

Personnel  Security  Clearance  Case 
Files. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas,  TX  75236- 
1598; 


Army  and  Air  Force  Exchange 
Service-Europe  Region,  Building  4001, 
In  der  Witz  14-18,  55252  Mainz-Kastel, 
Germany;  and 

Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide.  Official  mailing  addres.ses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVBUALS  COVERED  BY  THE 
SYSTEM: 

Persons  affiliated  with  the  Army  and 
Air  Force  Exchange  Service  (AAFES)  by 
assignment,  employment,  contractual 
relationship,  or  as  the  result  of  an 
interservice  support  agreement  on 
whom  a  personnel  security  clearance 

process,  or  may  be  pending. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  may  contain  pending  and 
completed  personnel  security  clearance 
actions  on  individuals  by  personal 
identifying  data.  It  may  also  contain 
briefing/debriefing  statements  for 
special  programs,  sensitive  positions, 
and  Other  related  information  and 
documents  required  in  connection  with 
personnel  security  clearance 
determinations. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.  12065;  Army  Regulation  215^. 
Nonappropriated  Fund  Contracting;  and 
Army  Regulation  60-20,  Army  and  Air 
Force  Exchange  Service  Operating 
PoUcies. 

PURPOSE(S): 

To  assist  in  the  processing  of 
personnel  security  clearance  actions;  to 
record  security  clearances  issued  or 
denied;  and  to  verify  eligibility  for 
access  to  classified  information  or 
assignment  to  a  sensitive  position. 
Records  may  be  used  by  AaFES 
commanders  for  adverse  personnel 
actions  such  as  removal  from  sensitive 
duties,  removal  from  employment, 
denial  to  a  restricted  or  sensitive  area, 
and  revocation  of  security  clearance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552afb)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  released  to 
Federal  agencies  based  on  formal 
accreditation  as  specified  in  official 
directives;  regulations;  to  Federal,  State, 
local,  and  foreign  law  enforcement, 
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intelligence,  or  security  agencies  in 
connection  with  a  lawful  investigation 
under  their  jurisdiction 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Anny's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUC4ES  AND  PRACTICES  FOP  STOWNQ. 
RETRIEVmO,  ACCESSINQ,  RETAINING.  ANO 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  folders;  cards; 
computer  tapes,  punched  cards,  or 

discs. 

flETHIEVABtLTTY: 

Bv  individual's  surname. 

safeguards: 

Records  are  located  in  locked  safes  or 
cabinets;  access  is  restricted  to 
designated  individuals  having  need 
therefor  in  the  performance  of  official 
duties 

RETEKTION  ANO  DISPOSAL: 

Records  are  permanent.  They  are 
retained  in  active  file  until  the  end  of 
the  fiscal  vear  in  which  the  individual 
is  no  longer  employed  or  associated 
with  the  Army  and  Air  Force  Exchange 
Service:  held  2  additional  vears  m 
inactive  status  and  retired  to  the 
National  Personnel  Records  Center.  Ill 
Winnebago  Street,  St.  Ixjuis,  MO  63118- 
4199. 

SYSTEM  MANAQER(S)  AND  AOCMESS: 

Commander,  .Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas.  TX  75236- 
1598 

NOmCATION  pnocaHJRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contamed  in  this  system  should 
address  written  inquiries  to  the 
Commander.  Army  and  Air  Force 
Exciiange  Service,  ATTN:  Director.  Loss 
Prevention  Division.  3911  S  Walton 
Walker  Boulevard,  Dallas,  TX  7,5236- 
1598. 

Individual  should  provide  iheir  full 
name,  Social  Security  Number,  present 
address  and  telephone  number,  and 
signature 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  .\rmy  and 
.^^ir  Force  Exchange  Service.  ATTN: 
Director,  Loss  Prevention  Division,  3911 
S.  Walton  Walker  Boulevard,  Dallas.  TX 
75266-0202. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  present 


address  and  telephone  number,  and 
signature, 

CONTESTING  RECORD  PROCEDURES: 

The  Army  s  rules  for  acce.ssing 
records  and  for  contestmg  contents  and 
appealing  initial  agency  determinations 
are  contained  ;n  .Armv  Regulation  .^4t)- 
21;  32  CFR  pari  505:  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  ttie  individual,  investigative 
results  furnished  by  the  Defense 
Investigative  Service  and  other  Federal, 
Department  of  Defense,  State,  local. 
and/or  foreign  law  enforcement 
agencies. 

r'nTMrnOii'i  CLAmED  FOh  the  S'STSI: 

None 

A0351-17bUSMA 
SYSTEM  NAME: 

U.S.  Niilitary  Academy  Personnel 
Cadet  Records  (February  22,  1993.  58  FR 
10110). 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Delete  (kjie)'  from  the  entry. 

A0351-17bUSMA 
SYSTEM  NAME: 

U.S.  Military  Academy  Personnel 
Cadet  Records. 

SYSTEM  LOCATION: 

US  Military  Academy.  West  Point, 
NY  10996-5000 

CATEOOmES  OF  MOTVIXMLS  COVERED  lY  THE 
SYSTEM; 

Present  and  former  Cadets  of  the  U.S. 
Military  Academy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

.Application  and  evaluations  of  i  arie' 
for  admission:  letters  of 
recommendation  endorsement; 
academic  achievements,  awards, 
honors,  grades,  and  transcripts; 
performance  counseling;  health, 
physical  aptitude  and  abilities  and 
athletic  accomplishments,  pw^r 
appraisals:  supervisory  assessments. 
suitability  data,  including  honor  code 
infractions  and  disposition  Basic 
biographical  and  historical  summary  of 
cadet's  tenure  at  the  l'  S  Military 
Academy  is  maintained  on  cards  m  the 
Archives  Office  or  on  microfiche  ui  the 
Cadet  Records  Section 

AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  use.  3013  and  4334.  and  E.O. 

9397  fSSN). 


PURPOSEIS): 

To  rwcord  the  f:8def's  appointment  to 
the  Acaaemv .  nis-  ner  .scholastic  and 
athletic  achievements,  performance, 
motivation,  discipline,  final  standing, 
and  potential  as  a  mihtary  career  officer. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM.  INCLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Academic  transcripts  may  be 
provided  to  educational  institutions. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

PQUCIES  AMC  PRACTICES  FOR  STORING, 
RETRIEVINCj    accessing.  RfTAIWNG,  AMC 
0ISPOSB*G  OF  RECORDS  IN  THE  SYSTEM: 

SIORAQE: 

Manual  records  in  file  folders; 
microfilm. 

RETMEVAHUTY: 

By  surname  or  Social  Seciuity 
Number. 

safeguards: 

Access  to  rectmis  is  limited  to  persons 
having  official  need  therefor;  records  are 
maintained  in  secure  file  cabinets  and/ 
or  in  locked  rooms, 

RCTBrnON  AND  DtSPOSAL: 

Records  of  Cadets  who  are 
amunissioned  becoma  part  of  his/her 
Official  Military  Personnel  File.  Records 
of  individuals  not  commissioned  are 
destroyed  after  5  years.  Microfilmed 
records  maintained  by  USMA  are 
permanent;  hard  copy  files  are 
destroyed  af^er  being  microfilmed. 

SYSTEM  MANA0ER<S)  AND  ADDRESS: 

.Superintendent,  U.S.  Mir.tarv 
Academy,  West  Point,  NY  10996-5000. 

^NOTIFICATION  PROCEDUaE: 

indiviauais  seeiung  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Superintendent,  U.S.  Military  Academy, 
West  Point.  NY  10996-5000. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
signature 

RECOaO  ACCESS  PROCEDURES 

iiiiiividuai'-  '^w^k:  'It  ai  i  ess  tO 
informatior  HtyoKi  u\^'u\-^-t\t-^-    ontained 
in  this  systens  sni'iiK)  nd'.irvss  wntten 
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inquiries  to  the  Superintend«nt,  U.S. 
Military  Atademv.  West  Point,  NY 
10996-5000 

Individual  should  provide  the  full 
name,  Social  Secunty  Number,  and 
signature 

CONTESTMQ  NECOMO  MOCSMMCS: 

The  Army's  rules  for  aa:essing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  detenninations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505:  or  may  be  obtained 
from  the  system  manager. 

RECOno  SOURCE  CATEOOACS: 

From  the  individual,  his/her 
sponsors,  peer  evaluations,  grades  and 
reports  of  L'  S.  Military  Academy 

tit^tifiarryif   "iJ^H   nhi/gi/'al  *?dliC9tion 

department  heads,  transcripts  from 
other  educational  in.stitutions.  medical 
examination/as,sessments.  supervisory 
counseling/ performance  reports. 

EXEMmOMS  C4JkMED  FOA  THE  SYSTBI: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(5)  or  (kH7).  as 
applicable. 

.\n  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1).  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  505.  For 
additional  information  contact  the 
system  manager. 

jFKLkx    9ti-19517  Filed  8-8-96;  «:45  am] 
HLLMO  cooc  nm  II  r 


Department  of  the  Havy 

Notice  of  Public  Hearing  for  tf>e  Draft 
Environmental  Impact  Statement  for 
CapHal  irtH>rovements  at  Naval  Surface 
Warfare  Center  (NSWC)  Acoustic 
neaearch  Detacfwnent  (ARO)  Bayview, 
ID 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NfPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  has 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
I>afl  Enviroimiental  Impact  Statement 
(DELS)  for  proposed  capital 
improvements  at  NSWC  Carderock 
Division.  .-KRD  Bayview,  Idaho.  The 
DEIS  has  been  distributed  to  various 
federal,  state  and  local  agencies,  elected 
officials,  special  interest  groups,  and  the 
public.  A  Notice  of  Availability  of  the 
DEIS  was  published  in  the  Federal 
Register  on  .-Xugust  9, 1996.  It  also  is  on 
file  and  available  for  review  at  the 
following  locations:  (1)  Bayview 
Community  Center,  16304  Perimeter 


Road,  Bayview,  ID;  (2)  Kootenai  County 
I*ublic  Library,  3835  N.  Government 
Way,  Hayden  Lake.  ID;  30399  Third 
Street.  Athol,  Id;  1652  Highway  41. 
Rathdrum,  ID;  217  N.  Fifth  Street.  Spirit 
Lake,  ID;  (3)  East  Bonner  County 
Library,  419  N.  Second  Avenue, 
Sandpoint,  ID;  and  (4)  Coeur  d'Alene 
Public  Library,  201  E.  Harrison  Avenue, 
Coeur  d'Alene,  ID. 

The  Navy  proposes  to  implement  a 
capital  improvement  plan  at  NSWC. 
ARD  Bayview,  Idafio.  Currently, 
functions  and  {acilities  are  scattered 
among  dispersed  facilities  causing 
inefficiency  in  operations.  Planning  for 
hiture  operations  at  ARD  has  identified 
a  need  to  consolidate  these  dispersed 
faciUties  and  functions,  bringing 
together  related  functions  for  an 
increased  operations  efficiency  This 
DEIS  addresses  two  ahemative  plans, 
each  composed  of  capital  improvement 
projects  designed  to  increase 
operational  efficiency  at  ARD  The  DEIS 
focuses  on  the  environmental  impacts 
anticipated  from  the  construction  and 
operation  of  two  major  capital 
improvement  projects.  The  DEIS  also 
addresses  ARD  operations  supported  by 
these  facilities,  including  acoustic 
experimentation  in  l-ake  Fend  Oreille. 
Anticipated  environmental  impacts  of 
these  projects  and  Other,  ass<K:iated 
capital  improvements  are  presented  in  a 
comparative  analysis  The  proposed 
action  may  result  in  temporary , 
construction-related  impacts  such  as 
increased  turbidity  near  construction 
sites,  construction  noise  and 
construction  traffic.  Long  term  impacts 
would  include  increased  stormwater 
runoff,  redistribution  of  sediment 
deposition  in  Lake  Pend  Oreille 
nearshore  areas  not  affecting  Kokanee 
salmon  spawning  habitat,  minor  visual 
obstruction  of  the  lake  from  some 
viewpoints,  and  changes  in  land  use 
throiigh  acquisition  of  a  private-family 
residence  and  Bayview  Public  Park. 
Specific  mitigation  measures  are 
provided  which  will  either  avoid,  or 
reduce  impacts.  The  two  alternative 
improvement  plans  differ  in  level  of 
water  quality  impacts  and  view  impacts. 
The  No  Action  Alternative  would  result 
in  continuing  operations  at  ARD  and 
using  the  existing  facilities  without 
change. 

A0CME8SE8:  The  Navy  will  conduct  a 
public  hearing  on  Thursday,  September 
5. 1996,  beginning  at  7:00  p.m.  at 
Bayview  Community  Center,  16304 
Perimeter  Road,  Bayview,  Idaho,  to 
inform  the  pubfic  of  the  DEIS  findings 
and  to  solicit  comments.  Federal,  state 
and  local  agencies,  and  interested 
parties  are  invited  to  be  present  or 


represented  at  the  hearing.  Oral 
comments  will  be  heard  and  transcribed 
by  a  stenographer.  To  assure  accuracy  of 
the  record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  will  become  part 
of  the  public  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  listed 
below.  Written  comments  must  be 
received  by  Monday.  September  23, 
1996.  to  become  part  of  the  official 
record. 

FOn  FURTHER  MFORMArKSN  CONTACT: 
Mr.  Peter  W.  Havens  (Code  232PH). 
Engineering  Field  Activity  Northwest, 
Naval  Facilities  Engineering  Command, 
19917  Seventh  Avenue  NE,  Poulsbo, 
Washington  98370-7570,  email  address: 
envplan@efanw.navfac.navy.mil, 
telephone  (360)  396-0916. 

Eteted:  August  6,  1996. 
M.A.  Water*. 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 
(FR  Doc.  96-20336  Filed  S-8-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

NaMonai  Environmental  PoHcy  Act 
Record  of  Decision  for  tt-s  Disposal  of 
Decommissioned,  Defueted  Cruiser, 
Ot>io  Class,  and  Los  Angeies  Class 
Naval  Reactor  Plants 

summary:  This  Record  of  Decision  has 
been  prepared  on  the  proposed  disposal 
of  defueled  reactor  plants  from  U.S. 
Navy  nuclear-powered  cruisers,  OHIO 
Class  submarines  and  1X)S  ANGELES 
Class  submarines,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  [42  U.S.C.  4321  et  seq.j  and  in 
accordance  with  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  Parts  1500-1508).  The 
Navy,  with  the  concurrence  of  the 
Department  of  Energy,  has  decided  to 
dispose  of  these  reactor  plants  by  land 
burial  of  the  entire  reactor  compartment 
at  the  Department  of  Energy  Ixjw-Level 
Waste  Burial  Grounds  at  Hanford, 
Washington.  The  Department  of  Energy 
participated  as  a  cooperating  agency  in 
the  development  of  the  Environmental 
Impact  Statement  on  this  federal  action 
and  has  adopted  the  Environmental 
Impact  Statement. 
ADDRESSES:  Requests  for  further 
information  should  be  directed  to  either 
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Mr.  John  Gordon  (Code  1160).  Puget 
Sound  Naval  Shipyard.  1400  Farragiit 
.Avenue,  Bremerton.  Washington  98314- 
5001.  telephone  (360)  476-7111,  or,  Mr. 
Paul  Dunigan,  National  Environmental 
Policy  Act  Compliance  Officer, 
Department  of  Energy.  Richland 
Operations  Office,  P.O.  Box  550, 
Richland.  Washington  99352,  telephone 
(509)  376-6667. 

SUPPLEMENTARY  INFORMATION:  The  Final 
Lnvironmental  impact  Statement 
analyzes  the  alternative  ways  for 
disposing  of  decommissioned,  defueled, 
reactor  compartments  from  U.S.  Navy 
nuclear-powered  cruisers 
(BAINBRIDGE,  TRUXTUN,  LONG 
BEACH,  CALIFORNIA  Class  and 
VIRGENL\  Class)  and  submarines  (LOS 
ANGELES  and  OHIO  Class).  A  disposal 
method  for  the  defueled  reactor 
compartments  is  needed  when  the  cost 
of  continued  operation  is  not  justified 
by  the  ship's  military  capability,  or 
when  the  ships  are  no  longer  needed. 
Navy  reactor  plants  constructed  prior  to 
the  USS  LOS  ANGELES  (SSN  688) 
(referred  to  as  pre-LOS  ANGELES  Class 
submarines)  share  many  common 
design  characteristics  with  reactor 
plants  from  nuclear-powered  cruisers, 
OHIO  Class  submarines  and  LOS 
ANGELES  Class  submarines.  Defueled 
reactor  plants  from  pre-LOS  ANGELES 
Class  submarines  are  currently  being 
disposed  of  at  the  Department  of  Energy 
Hanford  Site  in  Eastern  Washington  by 
the  Navy,  consistent  with  its  1984 
Record  of  Decision. 

The  alternatives  examined  in  detail  in 
the  Final  Environmental  Impact 
Statement  were  the  preferred 
alternative — shipment  of  the  prepared 
compartments  from  the  Puget  Sound 
Naval  Shipyard  in  Bremerton, 
Washington  for  land  burial  of  the  entire 
reactor  compartment  at  the  Department 
of  Energy  Low-Level  Waste  Burial 
Grounds  at  Hanford,  Washington;  the  no 
action  alternative — protective 
waterborne  storage  for  an  indefinite 
period;  disposal  and  reuse  of 
subdivided  portions  of  the  reactor 
compartments;  and  indefinite  storage 
above  ground  at  Hanford. 

Among  these  four  alternatives,  the 
subdivision  alternative  had  the  highest 
impacts,  primarily  due  to  the  high 
occupational  radiation  exposure  that 
would  be  received  by  workers  ~' 

dismantling  the  reactor  compartments. 
The  other  three  alternatives  had  very 
small  environment  impacts  Of  these 
three,  only  the  reactor  compartment 
land  burial  alternative  provided  for 
permanent  disposal  of  the  defueled 
reactor  plants.  Thus,  the  alternative  of 
land  burial  of  the  defueled  reactor 


compartments  at  Hanford  is  the 
environmentally  preferable  alternative. 

Under  this  alternative,  the 
Department  of  the  Navy  will  prepare  the 
defueled  reactor  compartments  for 
shipment  at  the  Puget  Sound  Naval 
Shipyard.  These  preparations  involve 
draining  the  piping  systems,  tanks, 
vessels  and  other  components  to  the 
maximum  extent  practical,  sealing  the 
radioactive  systems,  removing  the 
reactor  compartment  and  enclosing  it  in 
a  high  integrity  all-welded  steel 
package.  The  reactor  compartment 
packages  will  meet  the  type  B 
requirements  of  the  Department  of 
Transportation,  the  Nuclear  Regulatory 
Commission,  and  the  Department  of 
Energy.  Non-radioactive  metal,  such  as 
submarine  hulis,  could  be  recycled.  The 
reactor  compartment  packages  will  be 
transported  by  barge  out  of  Puget  Sound 
through  the  Strait  of  Juan  de  Fuca,  down 
the  Washington  coast,  and  up  the 
Columbia  River  to  the  Port  of  Benton 
where  they  will  be  loaded  onto  an 
overland  transporter  and  hauled  to  the 
Department  of  Energy's  Hanford  Site 
near  Richland,  Washington. 

The  Department  of  Energy  will  accept 
the  approximately  100  cruiser,  OHIO 
Class  and  LOS  ANGELES  Class 
submarine  reactor  compartments  for 
disposal  at  the  218-E-12B  Low-Level 
Burial  Ground,  a  173-acre  waste 
disposal  facility  in  the  200  East  area  of 
the  Hanford  Site.  To  date,  55  pre-LOS 
ANGELES  Class  submarine  reactor 
compartments  have  been  transported 
safely  and  disposed  of  in  one  area  of 
this  facility.  The  Department  of  Energy 
will  oversee  the  future  placement  of 
reactor  compartments  into  this  area  of 
the  disposal  facility  and  manage 
subsequent  disposal  operations  in 
accordance  with  all  applicable 
requirements.  The  Washington  State 
Department  of  Ecology  will  regulate  the 
reactor  compartment  disposal  packages 
as  a  dangerous  waste  under  WashingtMi 
Administrative  Code  173-303, 
Dangerous  Waste  Regulations,  due  to 
the  over  100  tons  of  pwrmanent  lead 
shielding  in  each  reactor  compartment. 
Treatment  before  disposal  is  not 
required  because  the  solid  elemental 
lead  shielding  is  encapsulated  by  thick 
metal  sheathing  plates  that  meet 
Resource  Conservation  and  Recovery 
Act  treatment  standards  for  disposal  of 
radioactive  lead  solids. 

The  Draft  Environmental  Impact 
Statement  was  made  available  for  public 
review,  and  little  public  input  was 
received.  Review  comments  from  state 
regulatory  agencies  in  Washington  and 
Oregon  were  positive.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
assigned  a  rating  of  LO-1  to  the  Draft 


Environmental  Impact  Statement,  which 
indicates  that  EPA  review  did  not 
identify  any  potential  environmental 
impacts  requiring  substantive  changes 
to  the  preferred  alternative.  The  Final 
Envirormiental  lmf)act  Statement,  which 
includes  responses  to  public  comments, 
has  been  issued  and  distributed  to 
interested  parties. 

The  Navy,  with  the  concurrence  of  the 
Department  of  Energy,  has  decided  to 
proceed  with  the  preferred  alternative  of 
land  burial  of  the  defueled  reactor 
compartments  at  Hanford  because  this 
aitemative  is  the  enviroimientally 
preferable  aitemative,  it  supports  the 
Navy's  mission  by  providing  for 
responsible,  permanent  disposal  of  the 
defueled  reactor  plants  from  the  Navy's 
nuclear-powered  ships,  and  it  can  be 
accomplished  safely  and  at  reasonable 
cost. 

As  discussed  in  the  Environmental 
Impact  Statement,  the  Navy's  current 
method  of  disposing  of  pre-LOS 
ANGELES  Class  submarine  reactor 
plants  consists  of  conservative 
engineering  practices,  which  serve  to 
assure  that  environmental  impacts  will 
be  very  small.  These  conservative 
engineering  practices  have  been 
incorporated  in  the  Navy's  preferred 
aitemative  for  nuclear-powered  cmisers, 
OHIO  Class  submarines  and  LOS 
ANGELES  Class  submarines.  No 
additional  mitigative  measures  have 
been  identified  which  are  needed  to 
further  reduce  the  small  impacts  which 
were  described  in  the  Environmental 
Impact  Statement.  Accordingly,  all 
practicable  means  to  avoid  or  minimize 
environmental  harm  from  the  preferred 
aitemative  have  been  adopted. 

Dated:  July  3, 1996. 
Robert  B.  Pirie,  Jr., 

Assistant  Secretary  of  the  Navy  (Installations 

and  Environment). 

Alvin  Aim, 

Assistant  Secretary  for  Environmental 

Management,  Departmet  of  Energy. 
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DEFENSE  NUCLEAR  FACfLfTfES 
SAFETY  BOARD 

Board  Policy  on  Board  Oversigtit  of 
Department  o'  Energy 
Decomfnissioning  Activities  ai  Detense 
Nuclear  Facilities 

agency:  Defense  Nuclear  FaciUties 
Safety  Board. 

ACTION:  Notice  of  Board  adoption  of 
policy  guidance. 

summary:  The  Defense  Nuclear 
i-acililies  Safety  Board  has  imanimously 
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adopted  a  policy  .<rtatement  which 
establishes  procedures  that  the  Board 
will  use  in  carryin)^  out  its  oversight 
responsibilities  for  decommissioning 
activities  at  Department  of  Energy 
defense  nu<:lear  facilities. 
FOR  FUirrHEff  MFOMMATtON  COMTACT: 
Robert  M.  Andersen.  Getieral  Counsel. 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington.  DC  20004-2901,  (202)  208- 
63«7 

•UPfLafKNTAMY  MFOfMATION:  This 
policy  statement  describes  the 
detommissioHing  pha.se  of  a  [Apartment 
of  Energy  defense  nuclear  facility  and 
identifies  the  Board's  safety  oversight 
responsibilities  for  decommissioning 
activities. 

Policy  StatoMirt  (PS-3) 

Congress  directed  the  Defense  Nuclear 
Facilities  Safety  Board  (Board)  to 
oversee  Department  of  Energy  (DOE) 
practices  at  defen.se  nuclear  facilities 
that  could  adversely  affe<:t  public  health 
and  safety  during  any  stage  in  the  life 
cycle  of  those  facilities,  from  design, 
construction,  and  operation  through 
decommissioning.  The  Board's  objective 
during  decommissioning  is  identical  to 
its  ob)e<:tive  during  anv  other  phase  of 
a  facility's  life  cycle  to  ensure  that  DC* 
provides  adequate  protection  of  worker 
and  public  health  and  safety  at  defense 
nuclejr  facilities.  Congress  specifically 
tas'^ed  'he  Board  with  reviewing  and 
evahif  ting: 

The  content  and  implementation  of  the 
standards  relating  to  the  desijin.  construction, 
operation,  and  decommissioning  of  defense 
nuclear  facilities  of  the  Department  of  Energy 
(including  all  appiicabie  Department  of 
Energy  ordens.  reguiation<i.  and  requirements) 
at  each  Department  of  Energy  defense  nuclear 
facility  The  Board  shall  recommend  to  the 
Secretary  of  Energy  those  specific  measures 
that  should  b>^  adopted  to  ensure  that  public 
health  and  safety  are  adequately  protected. 
42  U.S.C  22m>a|ciKl)  (emphasis  added). 

Thus,  the  Board's  principal  oversight 
function  during  the  decommissioning 
phase  of  a  facility  is  to  ensure  that 
appropriate  nuclear  safety  rules,  orders, 
and  procedures  are  developed  by  EXJE 
and  then  put  in  practice  white  the 
facility  is  being  taken  out  of  service. 

An  unambiguous  definition  of 
'  de<:ommissioning  "  is  essential  to 
understanding  the  Board's 
responsibilities  for  safety  oversight 
during  this  phase,  and  to  establishing 
effective  cooperation  and/or  processes 
for  transition  to  external  regulation  by 
other  federal  and  state  agencies  having 
statutory  responsibilities  for  final 
cleanup  and  site  restoration  activities 
that  the  tenn  decommissioning  also 
encompasses.  As  used  in  the  Board's 


enabling  statute,  decommissioning  is  a 
broad  term  that  encompasses  activities 
leading  up  to  environmental  restoration, 
including  deactivation. 
decontamination,  final  prof;es8  runs, 
removal  of  special  nuclear  material, 
residues,  and  wastes,  and  other 
activities  necessary  to  ensure  adequate 
protection  of  public  health  and  safety 
Undnr  the  Atomic  Energy  Act  (AEA), 
decommissioning  begins  when 
operation  ceases,  and  ends  when  source 
material,  byproduct  material,  and 
special  nuclear  material  ("AEA 
materials"),  as  well  as  radioactive 
materials  related  to  the  defense  mission, 
such  as  tritium,  have  been  adequately 
removed  from  a  facility  When 
completed  properly,  these  actions  laiten 
to  remove  radioactive  materials  obviate 
the  neeii  for  <  ontinued  Board  oversight 
to  ensure  adequate  protection  of  worker 
or  public  health  and  safety  from 
radiological  hazards. 

Tliis  definition  of  decommissioning  is 
broader  than  that  currantly  used 
administratively  by  DOE.  DOE  segments 
the  period  following  operation  into  a 
deactivation  phase  and  a 
decommissioning  phase.  The  DOE 
Office  of  Envircmraental  Management 
aeparalea  the  deactivation  phase  from 
other  fiiBCtiaaa  commonly  associated 
with  operations,  and  defines  it  as: 

The  process  of  placing  a  facility  in  a  safe 
and  st^le  condition  to  minimize  the  long- 
term  cost  of  a  surveillaaoa  and  maintenance 
program  that  is  protective  of  workers,  the 
public,  and  the  environment  until 
decommissioning  is  complete.  Actions 
include  the  removal  of  fuel,  draining  and/or 
de-energizing  of  nooesaential  systems, 
removal  of  stored  radioactive  and  hazardous 
materials  and  related  actions  As  the  bridge 
between  op>erations  and  decommissioning, 
based  upon  facility-specifk  considerations 
and  final  disposition  plans,  deactivation  can 
accomplish  operations- like  activities  such  as 
final  process  runs,  and  also  decontamination 
activities  aimed  at  placing  the  facility  in  a 
safe  and  stable  condition.  Dernmmissioning 
Resource  Manual,  DOE/EM-0246,  S  3  3 

DOE  distinguishes  deactivation  from 
decommissioning  activities  for 
administrative  purposes  including 
budget  determinations  and  delineation 
of  various  responsibilities  within  EXDE. 
The  Board  believes  that  DOE's 
functional  description  of  what  takes 
place  during  deactivation  is  useful,  but 
also  recognizes  that  deactivation  is  a 
continuation  and  completion  of  the 
operations  which  are  necessary  to 
accomplish  decommissioning.  The 
Board's  inclusion  of  deactivation  as  a 
part  of  decommissioning  is  consistent 
with  Nuclear  Regulatory  Commission 
and  International  Atomic  Energy 
Agency  policies  on  deconunissioning. 


DOE  defines  decommissioning  mora 
narrowly  as  only  those  activities  which 
take  place: 

After  deactivation  and  includes 
surveillance  and  maintenance, 
decontamination  and/or  diHnantlement. 
These  actions  are  taken  at  the  end  of  life  of 
the  facihty  to  retire  it  from  service  with 
adequate  regard  for  the  health  »n4  safety  ai 
workers  and  the  public  and  protection  of  the 
environment.  The  ultimate  goal  of 
decommissioning  is  unrestricted  release  or 
restricted  use  of  ti»e  site 
***** 

Surveillance  and  Maintenance  is  a  program 
established  during  deactivation  and 
continuing  until  phased  out  during 
decommissioning  to  pirovide  in  a  cost 
effective  manner  for  satisfactory  containment 
nf  contamination;  physical  safety  and 
security  controls;  and  maintenaiK*  of  the 
facility  in  a  manner  that  is  protective  of 
workers,  the  public,  and  the  environment.  Irf. 
§3.3. 

To  avoid  confusion,  (he  Board  refers 
to  surveillance  and  maintenance  which 
occurs  during  decommissioning  as 
"decommissioning  surveillance  and 
maintenance  "  to  distinguish  between 
the  routine  surveillance  and 
maintenance  activities  that  occur  during 
normal  operations.  Nuclear  safety 
organizations  generally  consider 
operations  to  be  ended  and 
decommissioning  initiated  once  reactor 
fuel  has  been  removed  from  a  nuclear 
reactor,  for  nonreactor  facilities. 
decommissionirig  begins  with  the 
removal  of  radioactive  process 
materials. 

The  Board's  interest  in 
decommissioning  activities  follows  the 
risk  to  worker  or  public  health  and 
safety  from  exposure  to  radioactive 
materials  at  or  near  defense  nuclear 
facilities,  DOE's  separation  of  activities 
into  such  categories  as  decontamination, 
surveillance  and  maintenance,  and 
demolition  may  be  descriptive  and 
useful  to  DOE.  However,  labels  or 
designation  applied  to  the  different 
activities  within  the  decommissioning 
phase  of  a  facility  do  not  determine  the 
scope  of  the  Board's  duties  The  Board 
retains  oversight  responsibility  and 
interest  so  long  as  residual  quantities 
and  stales  of  radioactive  materials  are 
sufficient  to  require  continued  Board 
oversight  in  the  interests  of  public  and 
worker  safety.  Given  this  condition,  the 
Board  will  continue  to  exercise  its 
oversight  jurisdiction  to  ensure  that 
standards  applicable  to  the  DOE 
activity,  including  DOE  safety  orders, 
rules,  and  other  requirements,  are 
sufficient  to  provide  adequate 
protection  to  the  worker  or  public 
health  and  safety,  and  are  implemented 
by  DOE  and  its  contractors  in 
accordance  with  a  safety  management 
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plan  that  does,  in  fact,  provide  such 
adequate  protection. 

The  Board's  concern  for  safety  at  a 
facility  diminishes  as  radioactive 
materials  art;  withdrawn  and  the  facility 
is  removed  from  service  The  Board  is 
ready  to  work  with  the  federal  and  state 
regulaton.'  agencies  also  involved  in 
these  decommissioning  activities  to 
effect  a  coordinated,  integrated 
decommi-ssioning  effort.  Together  with 
this  policy  statement,  thp  Board  is 
endorsing  and  issuing  Board  technical 
report.  DNFSB/TECH-12,  prepared  by 
senior  staff  entitled.  "Regulation  and 
Oversight  of  Decommi.ssioning 
Activities  at  Department  of  Energy 
Defense  Nuclear  Facilities."  That 
document  elahorates  upon  the  issues 
discussed  in  this  policy  statement  and 
fully  describes  the  tvpe  of  cooperative 
arrangement  the  Board  envisions  with 
other  federal  and  state  regulators. 

The  Board  s  oversight  responsibility 
for  decommissioning  activities  focuses 
primarilv  on  the  health  and  safety 
aspects  of  the  facility  and  materials 
withm  the  facilitv  To  a  les.ser  extent, 
the  Board  involves  itself  with  protection 
of  the  environment  surrounding  the 
facilitv  which  is  subject  to  substantial 
regulation  hv  other  agencies 
Specifically,  the  Board  is  conremed  if 
the  immediate  environment  contains  or 
can  be  contaminated  with  radioactive 
materials  from  a  facilitv  under  the 
Board's  jurisdiction,  and  can  possess  a 
sufficient  concentration  of 
radionuclides  to  pose  a  potential  threat 
to  worker  and  public  health  and  safety 
Similarly,  the  Board  !s  (  on<  erned  if  the 
environment  poses  a  nonradiological 
hazard  which  can  cause  an  undue  risk 
to  worker  and  public  health  and  safety 
as  a  result  of  its  proxiniitx  to  a  defense 
rH}<;iear  facility  The  Hoard  ■ 
environmental  interest  is  greatest  if  the 
materials  originated  with  DOE  defense 
nuclear  facility  activities  and  exposure 
to  the  materials  could  result  in  undue 
harm  to  workers  or  the  public.  The 
Board's  interest  is  shared  with  other 
regulatory  agencies  where  the 
contaminants  result  (1)  from  a  release, 
bringing  Comprehensive  Emergency 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  or  Resource  Conservation 
and  Recovery  Act  (RCRA)  requirements 
into  play,  along  with  United  States 
Environmental  Protection  Agency  (EPA) 
or  state  regulation  of  removal  and 
remediation  activities,  or  (2)  from 
activities  under  a  RCRA  permit.  In  such 
cases,  the  Board  is  prepared  to  work  in 
an  advisory  or  assist  role  with  federal  or 
state  agencies  having  statutory 
responsibility  for  forcing  corrective  or 
remedial  measures. 


The  Board  shares  oversight 
responsibiiitv  with  other  regulatory 
agencies  for  other  facilities  containing 
or  contaminated  with  radioanivn 
materials  mixed  with  RCRA  hazardous 
waste  RCRA  mixed  waste  has  two 
components:  a  RCRA  hazardous  waste 
(which  excludes  AEA  materials)  and  a 
radioactive  waste.  Such  facilities  are 
subject  to  regulation  by  EPA  and  state 
agencies  with  environmental 
responsibilities.  Treatment,  storage,  and 
disposal  of  the  hazardous  waste 
component  must  meet  RCRA 
requirements  and  is  regulated  by  the 
EPA,  or  the  state  when  authorized  by 
EPA.  Treatment,  storage,  and  disposal  of 
the  radioactive  component  must  meet 
AEA  requirements  and  is  regulated  by 
DEO  subject  to  Board  oversight.  Thus, 
the  Board  has  a  primary  interest  in  the 
radioactive  component,  but  must  share 
its  responsibility  for  oversight  of  the 
mixed  waste  with  the  regulator  of  the 
hazardous  component.  If  the  mixed 
waste  is  scheduled  for  treatment  and 
disposal  without  separating  the  two 
I  oinponents,  the  treatment  and  disposal 
facilities  must  meet  both  the  hazardous 
waste  laws  and  those  pertaining  to 
radioactive  waste 

Board  oversight  of  public  health  and 
safety  practices  at  a  defense  nuclear 
facility  does  not  end  until 
de<,ommissioning  has  been  completed. 
However,  it  does  dimmish  as  the 
nventory  of  radioactive  materials  is 
rediK  ed.  This  policy  statement  is 
designed  to  provide  guidance  pertaining 
to  the  Board's  interpretation  of  its 
statutorv  mlp  ;n  decommi.ssifntia^ 
activities.  The  boara  will  be  structunu>^ 
future  Board  reviews  and  oversight  of 
the  decommissioBiiag  procMS  at  Aelmse 
nuclear  facilities  acxordingly.  The 
policy  statement  recognizes  that  the 
Board  shares  responsibility  for  public 
health,  safety,  and  environmental  issues 
with  state  agencies  and  EPA  during 
decommissioning  at  defense  nuclear 
facilities.  In  the  delineation  of  the 
Board's  responsibilities  and  interest,  the 
Board's  objective  is  to  facilitate  a 
smooth  transition  of  Board  oversight  to 
state  and  federal  regulation  as  a  defense 
nuclear  facility  passes  through 
operational  and  decommissioning 
phases  to  state  and  EPA-regulated  final 


cleanup,  demolition,  and  environmental 
restoration  activities. 
|ohn  T.  Conway, 
Chainnau. 

Dated:  August  5. 1996. 
Robert  M.  AmIvmb, 
General  Counsel. 

Appendix — Transmittal  Lettei  td  she 
Set  sTiarv  of  Energy 

DEFENSL  .NUCLEAR  FACILITIES  SAi  L*n 
BOARD 

625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC.  20004,  (202)  208-6400 

August  1,1996. 

The  Honorable  Hazel  R.  O'Leary, 
Secretary  of  Energy,  1000  Independence 
Avenue.  SW,  Washington.  DC  20595- 
1000 

Dear  Secwtary  O'Leary:  Enclosed  for  your 
consideration  are  two  documents  just  issued 
by  the  Defense  Nuclear  Facilities  Safety 
Board  (Board)  related  to  safety  oversight  of 
decommissioning  activities  at  Department  of 
Energy  (DOE)  defense  nuclear  fiacilities: 
Board  Policy  Statement  No.  3,  entitled 
"Policy  Statement  on  Board  Oversight  of 
Department  of  Energy  Decommissioning 
Activities  at  Defense  Nuclear  Facilities"  and 
a  Board  technical  report,  DNFSB/TBCH-12. 
"Regulation  and  Oversight  of 
Decommissioning  Activities  at  Department  of 
Energy  Defense  Nuclear  Facilities."  Together 
these  documents  examine  the  various 
definitions  of  decommissioning  in  use  by 
nuclear  organizations,  delineate  the  Board's 
oversight  responsibilities  for 
decoamussioaiBf  activities  at  defense 
nuclear  fecilities,  and  review  the  roles  of 
federal  and  state  regulators  for  aspects  of 
decommissioning,  including  enviromnental 
cleanup  and  final  restoration. 

The  Board  believes  these  documents  are 
important  because  they  provide  structure  and 
guidance  for  continuing  Board  safety 
oversig^ht  of  the  decommissioning  phase, 
which  encompasses  an  expanding  number  of 
activities  tkroug^KKit  the  defease  nuclew 
complex.  As  DOE's  mission  coBtinues  to 
evolve,  and  an  emphasis  is  placed  on 
decommissioning,  waste  processing,  and 
environmental  restoration,  it  t)ecomes 
increasingly  important  that  the  Board  and 
other  federal  and  state  regulators  cooperate  to 
provide  a  smooth  transition  from  oversight  of 
Atomic  Energy  Act  nuclear  materials  to 
regulation  of  environmental  restoration  and 
cleanup.  DNFSB/TECH-12  ouUines  the 
principles  for  cooperation  and  efRrient, 
nonduplicative,  oversight  and  regulation  of 
decommissioning  activities.  These  principles 
were  incorpwrated  in  the  1996  Memorandum 
of  Understanding  entered  into  by  DOE,  the 
Board,  the  United  States  Environmental 
Protection  Agency,  and  the  State  of  Colorado 
for  decommissioning  activities  at  the  Rocky 
Flats  Environmental  Technology  Site,  near 
Denver,  Colorado,  As  recently  acknowledged 
by  the  Senate  Armed  Services  Committee, 
similar  arrangements  could  result  in  efficient 
and  effective  oversight  and  regulation  of  the 
decommissioning  phase  at  other  defense 
nuclear  facilities  throughout  the  complex. 
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Sincerely . 
lohn  T  Conway, 
Chairman 
Enclosures 
c:  Mr  Mark  B  Whitaker.  Jr. 

(FK  Doc.  96-20313  Filed  8-»-96;  8:45  am] 

BILLMO  OOOC  M70-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutetory 
CommisskMi 

[Doc«(0t  Nos.  ERM-^16-000-,  EC—  2t  000 
and  ELM-60-000] 

PJM  Companies/Atiantlc  Crty.  et  at.; 
Notice  of  Filing 

August  5,  1<)96 

Take  notice  that  on  fuly  24,  1996, 
Atlantic  City  Ele<::tnc  Company, 
Baltimore  Gas  and  Ele<;tri(:  Company, 
Delmarva  Power  4  Light  Cximpany, 
Jersey  Central  Power  k  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Ele<;tn(:  Company, 
Pennsylvania  Power  A  Light  Company, 
Potomac.  Electric;  Power  Company,  and 
Public  Service  Electric  and  Gas 
Companv  filed  the  following  documents 
pursuant  to  18CFK  55  12  or  35.13  as 
part  of  the  restrurtunng  of  the 
Pennsylvania-New  Jersey-Maryland 
Lntert;onnection  (PJM  Pool); 

1.  Transmission  Owners  Agreement  to 
which  is  attached  the  PJM  Control  Area 
Open  .\ccess  Iransmission Tariff; 

2.  Reserve  Sharing  Agreement; 

3.  Mid-.Miantic  Market  Operations 

Agreement. 

4  PJM  Dispute  Resolution  Agreement; 

Copies  have  been  served  on  the 
regulatory  commissions  of  Delaware,  the 
District  of  Columbia,  Maryland,  New 
Jersey,  Pennsylvania  and  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFK  3H5  2\4].  All  such  motions 
or  protests  should  t)e  filed  on  or  before 
August  19,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection 

Loin  i)  i.«9ii«li 

Secretary. 

fPK  Hoc.  96-20296  Filed  »-8-96;  8:4S  amj 

BttuNQ  cooe  tnr-m-m 

IDockst  No*.  QFM-21S-094;  QFSt-SIS- 

0061 

Bumey  Forest  Products,  a  Joint 
Venture;  Notice  of  Application  for 
ConirrMssk>n  Recertiflcation  of 
Qualifying  Status  of  a  Small  Power 
Production  Facility  and  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

July  23, 1996. 

On  April  30, 1996.  as  completed  on 
July  11, 1996,  Burney  Forest  Produrts. 
a  Joint  Ventiu^  of  35.586-B.  Highway 
299  East,  Bumey,  California  96013, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
quahfying  small  power  production 
facility  and  certification  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission  s 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing 

According  to  the  applicant,  the 
biomass-fueled  facility  is  located  in 
Shasta  County,  California.  The 
Commission  previously  certified  the 
facility  as  a  24.0  MW  small  power 
production  facility.  The  facility  consists 
of  two  wood-fired  boilers  and  a 
condensing/extraction  steam  turbine 
generator.  Thermal  energy  recovered 
from  the  facility  will  be  used  by  Big 
Valley  Lumber  in  its  sawmill  for  limiber 
drying.  Power  from  the  facility  is  sold 
to  Pacific  Gas  &  Electric  Company. 
According  to  the  applicant,  the 
recertification  is  requested  to  report  a 
change  in  the  ownership  and  an 
increase  in  the  maximimi  net  capacity  of 
the  facility  to  31.5  MW. 

Any  person  who  wishes  to  be  heard 
or  to  object  to  granting  qualifying  status 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  A  motion  or  protest  must  be 
filed  within  15  days  after  the  date  of 
publication  of  this  notice  and  must  be 
served  on  the  appUcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  A 
person  who  wishes  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Leis  D.  CadwU, 

Secretary 

(PR  Doc.  96-20440  Filed  8-«-«6;  8:45  am] 

HLUNG  OOOC  t717-«1-MB 

(Docint  No.  RP9C-21 2-003] 

CNG  Transmission  Corporatton;  Notica 
of  Section  4  Filing 

August  5,  1996 

Take  notice  that  on  July  31,  1996, 
CNG  Transmission  Corporation  (CNGT), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
lA,  the  following  sheets: 

Second  Substitute  Original  Sheet  No.  11 
Second  Substitute  Original  Sheet  No.  12 
Substitute  Original  Sheet  No  1 3 
Substitute  Original  Sheet  No  63 
Substitute  Original  Sheet  No  82 
Second  Substitute  Original  Sheet  No.  103 
Second  Substitute  Original  Sheet  No.  104 

CNGT  further  states  that  the  filing  is 
made  to  correct  line  classifications 
previously  approved  by  the 
Commission 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the 
requirements  of  the  Commis,sion's  Rules 
and  Regulations.  All  such  protests  must 
be  filed  as  provided  in  Section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room, 
Lois  D.  Casheli, 
Secretary. 
[FR  Doc.  96-20300  Filed  8-8-96;  8:45  am] 

BILUNG  CXX>E  071 7-01 -M 

[Doclcet  No.  ER96-2381-000] 

Florida  Power  &  Light  Company; 
Notice  of  Filing 

August  5,  1996. 

Take  notice  that  on  July  9,  1996, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  an  open  access 
tran.smission  tariff.  FPL  states  that  the 
open  access  tariff  will  supersede  FPL's 
existing  T-1 ,  T-2,  T-3.  and  T-4  tariffs. 
FPL  proposes  to  place  customers 
presently  receiving  transmission  service 
pursuant  to  those  tariffs  under  the  open 
access  transmission  tariff.  Through  its 
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filing,  FPL  proposes  to  change  the  rates 
for  its  customers  and,  in  addition, 
proposes  rates  for  various  ancillary 
schedules. 

In  addition,  FPL  is  filing  to  supersede 
service  under  the  following  long  term 
transmission  service  agreements  with 
service  under  the  open  access  tariff:  The 
St.  Lucie  Delivery  Service  Agreement 
between  Florida  Power  &  Light 
Company  and  the  Florida  Municipal 
Power  Agency  (Rate  Schedule  72);  The 
Stanton  Transmission  Agreement 
between  Florida  Power  &  Light 
Company  and  the  Florida  Municipal 
Power  Agency  {Rate  Schedule  92);  The 
Stanton  Tri-City  Transmission 
.\greement  between  Florida  Power  & 
Light  Company  and  the  Florida 
Municipal  Power  .Agency  (Rate 
Schedule  93);  The  Long-Term  Firm 
Transmission  Agreement  For  Stanton 
Unit  Two  between  Florida  Power  & 
Light  Company  and  the  Florida 
Municipal  Power  Agency  (Rate 
Schedule  109);  Agreement  to  Provide 
Specified  Transmission  Service  between 
Florida  Power  &  Light  Company  and 
Metropolitan  Dade  County,  Florida 
(Rate  Schedule  124).  FPL's  filing 
changes  the  rates  in  those  agreements  as 
well  as  the  rates  in  the  .\mended 
Agreement  to  Provide  Specified 
Transmission  Service  between  Florida 
Power  &  Light  Company  and  Seminole 
Electric  Cooperative.  Inc.  (Rate 
Schedule  78).  and  the  rates  in  the 
Orlando  DeUverv'  Service  Agreement 
between  Florida  Power  k  Light 
Company  and  the  Orlando  Utilities 
Commission  (Rate  Schedule  69). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Strwt,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  16.  1996-  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D  Cashell, 
Secretary' 
iPR  Doc  96-20295  Filed  8-8-96,  8:45  am] 

BH.LJMG  COOC  fT^^-*^-^^ 


[Doclwt  Nos.  CP96-678-000;  CP96-67»- 
OOQ 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Application 

August  5.  1996. 

Take  notice  that  on  July  30.  1996, 
Garden  Banks  Gas  Pipeline,  LLC 
(GBGP),  as  successor  in  interest  to  the 
certificate  of  pubhc  convenience  and 
necessitv  issued  to  Shell  Gas  Pipeline 
Company  fSGPC]  m  Docket  No  CP96- 
307-000,  filed  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
requesting  (11  a  blanket  transportation 
certificate  under  Part  284  of  the 
Commissions  Regulations;  (2)  approval 
of  proposed  initial  rates,  terms  and 
conditions  of  service  on  the  pipeline 
facilities  certificated  m  Docket  No, 
CP96-307-000;  (3)  a  Part  157  blanket 
construction  certificate;  (4) 
authorization  to  construct  and  operate 
certain  minor  facilities  necessary  to 
effect  deliveries  to  ANR  Pipeline 
Company  and  Sea  Robin  Pipeline 
Company;  and  (5)  pre-granted 
abandorunent  under  Section  7(b)  of  the 
Natural  Gas  Act  m  the  event  the 
facilities  certificated  in  Docket  No. 
CP96-307-000  are  ultimately 
determined  to  be  gathering  facifities  that 
are  not  subject  to  the  jurisdiction  of  the 
Commission  under  Section  1(b)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  end  open  to 
pubhc  inspection. 

GBGP  states  that  by  order  issued  May 
16,  1996.  in  Docket  No.  CP96-30"--O0d. 
the  Commission  granted  SGPC  authority 
to  construct  and  operate  a  30-inch 
diameter  natural  gas  pipeline  and 
related  facilities  extending 
approximately  50  miles  from  the  "A" 
Platform  in  Garden  Banks  Block  128, 
offshore  Louisiana,  to  the  "P"  Platform 
in  South  Marsh  Island  76.  offshore 
Louisiana  The  order  required  that 
proposed  rates,  terms  and  conditions  of 
service  be  filed  v^^thln  75  days  of  the 
date  of  issuance  of  the  May  16  order. 

Pursuant  to  a  waiver  of  18  CFR 
157.20(e!  granted  in  the  May  16  order, 
SGPC  transferred  the  certificate  to 
GBGP,  a  Delaware  hmited  iiabihty 
company  The  members  of  GBGP  are 
Shell  Enchilada  Gas  Pipeline  Company 
(SEGP).  a  wholly  owned  subsidiarv  of 
Shell  (ias  Pipehne  Company,  and  Hess 
Garden  Banks  Gas  Gathenng.  Inc. 
(HGB).  a  whollv  o\\'ned  subsidiary  of 
Amerada  Hess  Corporation  SEGP  has 
an  80%  membership  interest  m  GBGP 
and  HGB  has  a  20%  membership 
interest. 


GBGP  requests  the  issuance  of  a  Part 
284  blanket  transportation  certificate 
under  which  GBGP  will  offer  FT-1.  FT- 
2  and  IT-l  transportation  services  GBGP 
states  that  (1)  the  FT-1  service  is  a 
traditional  firm  transportation  service 
with  fixed  MDQ  and  reser\  ation  charge, 
(2)  the  FT-2  service  is  a  flexible  firm 
service  with  variable  MDQ  and  rates 
based  on  volumes  shipped,  and  (3)  the 
IT-l  servioe  is  a  traditional  interruptible 
transportation  service, 

GBGP  proposes  to  conduct  an  open 
season  for  subscriptions  to  capacity  on 
the  30-inch  line  from  November  4  to 
November  25,  1996.  GBGP  states  that 
capacity  pre-subscribed  by  those 
shippers  who  execute  Precedent 
Agreements  for  FT-2  service  on  or 
before  July  26, 1996  will  not  be 
included  in  the  open  season. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  August 
26, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385,211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157,10),  All  protests  filed  with 
the  Commission  will  be  considered  by 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
.\n\  person  washing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  m  accordance  with 
tlie  Commission's  Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  heW  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matters  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubhc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  of  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
im,  unless  otherwise  advised,  it  will  be 
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unnet-essary  for  GBGP  to  appear  or  be 

represented  at  ttie  hearing. 

Laia  D.  CasiieH. 

Secretory 

(FR  Doc.  96-20331  Filed  8-»-96;  8:45  am] 

MLUNQ  COM  •717-41-M 


[Dock»t  No.  RP««-320-000] 

Koch  Gateway  PipeMna  Company; 
Notica  of  Propoaad  Changes  In  FERC 
QaaTarm 

August  5,  1996 

Take  notice  that  on  luly  31.  1996, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  filing  to  be<:onie 
part  of  Its  FERC  C^s  Tanff.  Fifth  Revised 
Volume  No.  I,  the  following  tariff  sheets 
to  be  effective  August  1,  1996: 

Firtit  Revised  Sheet  No,  102 
First  Revised  Sheet  No.  103 
Second  Revise<i  Sheet  No.  202 
First  Revised  Sheet  No.  304 
Second  Revised  Sheet  No.  305 
Second  Revised  Sheet  No.  2901 
Original  Sheet  No  2902 
First  Revised  Sheet  No.  3200  ^ 

Se< :ond  Revised  Sheet  No.  3607 
Set-ond  Revised  Sheet  No.  3702 

Koch  Gateway  states  this  filing  is 
submitted  as  an  application  pursuant  to 
Section  4  of  the  Natural  Gas  Act,  15 
U.S.C.  7l7c  (1988),  and  Part  154  of  the 
Rules  and  Regulations  of  the 
Commission. 

Kocii  Gateway  states  that  it  Bles  the 
above  tariff  sheets  to  give  Koch  Gateway 
the  ability  to  negotiate  rates  as 
contemplated  by  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-S«rvice  Ratemaking 
Methodologies,  issued  January  31,  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protest  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 
(FR  Doc.  96-20301  Filed  8-*-96:  8:45  am] 

BILUNQ  CODE  <717-01-M 


[Dockat  Ho*.  TlfM»-7-1 6-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  FUing 

August  5, 1996. 

Take  notice  that  on  July  31,  1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  tor  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Tenth  Revised  Sheet  No. 
5A,  with  a  proposed  effective  date  of 
August  1, 1996. 

National  states  that  under  Article  II, 
Section  2,  of  the  approved  settlement  in 
the  above-captioned  proceedings. 
National  is  required  to  recjalculate 
monthly  the  maximum  Interruptible 
Gathering  (IG)  rate  and  charge  that  rate 
on  the  first  day  of  the  following  month 
if  the  result  is  an  IG  rate  2  cents  above 
or  below  ihe  IG  rate.  The  recalculation 
produced  an  IG  rate  of  13  cents  per  dth. 

National  further  states  that  pursuant 
to  Article  II,  Section  4,  National  is 
required  to  file  a  revised  tanff  sheet  in 
a  Compliance  Filing  each  time  the 
effective  IG  rate  is  revised  within  30 
days  of  the  effective  date  of  the  revised 
IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  end  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Ekjc.  96-20305  Filed  8-6-96;  8:45  am] 

BIUJNQ  COM  STIT-OI-M 


[Docket  No.  RP96-  99-002] 

Nora  Transmission  Company;  Notice 

of  Compliance  Filing 

August  5, 1996. 

Take  notice  that  on  June  14, 1996, 
Nora  Transmission  Company  (Nora) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet,  with  an 
effective  date  of  February  1, 1996: 

First  Revised  Sheet  No.  4 


Nora  states  that  filing  is  being  made 
in  compliance  with  the  Commission's 
May  31,  1996,  order  in  the  above 
referenced  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  must 
be  filed  as  provided  in  Section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lvis  D.  CaslieU, 
Secretary. 
[FR  Doc  96-20299  Filed  8-6-96;  8:45  am) 

MUJNQ  COM  t717-«1-M 


[Docket  No.  QT96-92-000] 

Soutt>am  Natural  Gas  Company; 
Notice  of  Refund  Report 

August  5.  1996. 

Take  notice  that  on  July  31.  1996, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Refund  Report 
reflecting  its  refund  of  certain  amounts 
to  its  eligible  firm  shippers.  These 
amounts  represents  a  follow-through  of 
refunds  received  from  the  Gas  Research 
Institute  (GRI). 

Southern  states  that  the  report  states 
that  Southern  refunded  $1,487,413  to  its 
eligible  shippers  on  July  16,  1996, 
which  represents  the  amount  received 
from  GRI  as  required  by  the 
Commission's  Order  dated  February  22, 
1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  tlie  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  12,  1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wi.shing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Ca.shell, 

Secretary. 

(FR  Doc.  96-20297  Filed  a-8-96;  8:45  am) 

BILUNG  C0D6  S717-01-M 

[Docket  No.  RP96-322-000] 

Southern  Natural  Gas  Company: 
Notice  of  Termination  of  Gathenng 
Service 

August  5,  1996. 

Take  notice  that  on  July  31, 1996, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act,  a 
notice  of  termination  of  gathering 
service  that  will  apply  to  gathering 
service  provided  by  Laurel  Fuel 
Company  (Laurel  Fuel)  upon  the 
transfer  of  Southern  to  Laurel  Fuel  of 
certain  gathering  facilities  located  in 
Gwinville  Field,  Jefferson  Davis  and 
Simpson  Counties,  Mississippi. 
Southern  proposes  the  effective  date  of 
such  termination  of  gathering  services  to 
be  August  31,  1996. 

Soumem  states  that  copies  of  the 
filing  have  been  served  upon  each  of 
Southern's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 
FR  Doc.  96-20302  Filed  8-8-96;  8:45  am) 

aiLUNQ  CODE  a717-01-M 

[Docket  No.  RP96-323-000] 

Southern  Natural  Gas  Co.;  Notice  of 
GSR  Revised  Tariff  Sheets 

August  5,  1996. 

Take  notice  that  on  July  31, 1996, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 


Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
August  1, 1996: 

Twelfth  Revised  Sheet  No.  14 
Thirty  Fourth  Revised  Sheet  No.  15 
Twelfth  Revised  Sheet  No.  16 
Thirty  Fourth  Revised  Sheet  No.  17 
Twenty  Second  Revised  Sheet  No.  29 
Twenty  Second  Revised  Sheet  No.  30 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
due  to  an  increase  in  GSR  billing  units 
effective  August  1, 1996,  a  credit  for 
excess  firm  transportation  reservation 
quantities  and  the  removal  of  a  credit 
for  excess  firm  transportation 
reservation  quantities  included  in  its 
Ju^e  28,  1996,  fiUng  in  the  above 
referenced  dockets. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-20303  Filed  8-8-96;  8:45  am) 

BILLMQ  CODE  «717-«1-M 


[Docket  Nos.  TM96-7-i6-000j 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  riling 

August  5,  1996. 

Take  notice  that  on  July  31, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  fifing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Tenth  Revised  Sheet  No. 
5A,  with  a  proposed  effective  date  of 
August  1, 1996. 

National  states  that  under  Article  n, 
Section  2,  of  the  approved  settlement  in 
the  above-captioned  proceedings. 
National  is  required  to  recalculate 
monthly  the  maximum  Interruptible 


Gathering  (IG)  rate  and  charge  that  rate 
on  the  first  day  of  the  following  month 
if  the  result  is  an  IG  rate  2  cents  above 
or  below  the  IG  rate.  The  recalculation 
produced  an  IG  rate  of  13  cents  per  dth. 

National  further  states  that  pursuant 
to  Article  II,  Section  4,  National  is 
required  to  file  a  revised  tariff  sheet  in 
a  Compliance  FiUng  each  time  the 
effective  IG  rate  is  revised  within  30 
days  of  the  effective  date  of  the  revised 
IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rule  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mu^t  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-20306  Filed  8-8-96:  8:45  ami 

nUJNG  CODE  a717-01-M 

[DOCke !  S  c   C  P96  -54  5  -JJ0 1  ] 

Transcontinental  Gas  Pipe  Line 
Corporattor.   Notice  of  Amendment  to 
Appiicatior, 

August  5,  1996. 

Take  notice  that  on  August  1. 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP96-545-001  an  amendment  to  its 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  for 
authorization  to  construct  and  operate 
the  SeaBoard  Expansion  Project,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  the  purpose  of  the 
amendment  is  to  (1)  remove  from  the 
list  of  proposed  SeaBoard  facilities  the 
7.10  miles  of  36-inch  diameter  pipeUne 
loop  beginning  at  milepost  18.96  and 
ending  at  milepost  26.06  in  BurUngton 
County,  New  Jersey,  and  (2)  submit 
minor  amendments  to  the  precedent 
agreements  of  Delmarva  Power  and 
Light  Company  (Delmarva),  Enron 
Capital  and  Trade  Resources 
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Corporation  (Enron)  and  Sun  Company, 
Inc.  (Sun),  it  is  stated  that  the 
amendments  to  the  precedent 
agreements  of  Delmarva  and  Sun  clarify 
that  a  portion  of  their  firm  Sea  Board 
volumes  will  be  transported  utilizing 
secondary  firm  capacity  and  of  Enron 
corrects  a  clerical  error  made  by 
Transco 

A«y  person  desirmg  to  be  beard  or  to 
make  a  protest  with  reference  to  said 
amendment  should  on  or  before  August 
15,  1996.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  18  CFR  385  211)  and  the 
Regulations  under  tbe  Natural  Gas  Act 
(18  CFR  157  10)  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  partv  in  any  heanng 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission  s  Rules  of  Practice 
and  Procedure,  a  hearing  v^tH  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lou  D.  Casiwll. 
Secretary 
|FR  Doc.  96-20294  Filed  8-8-96;  8:45  am] 

MLUNO  COOf  •717-01-M 


(Doawt  No.  CP96-t70-000] 

Virginia  Gas  Pipeline  Company;  Notice 
of  Application 

August  5,  1996. 

Take  notice  that  on  July  26.  1996, 
Virginia  Gas  Pipelme  Company  (VGPC). 
P.O  Box  2407,  Abingdon.  Virginia 


24212.  filed  in  Docket  No.  CP96-670- 
000  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA) 
requesting  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
VGPC  to  transport  natural  gas  under 
Section  284.224  of  the  Commission's 
Regulations,  as  may  be  amended  from 
time  to  time,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  pubUc 
inspection 

It  is  stated  that  VGPC  is  an  intrastate 
gas  company  owned  by  Virginia  Gas 
Company  It  is  asserted  that  VGPC 
proposes  to  provide  storage  service  from 
the  Sahville  gas  storage  field  located  in 
Smyth  and  Washington  Counties. 
Viriginia.  VGPC  states  that  it  will 
provide  firm  and  interruptible  storage 
services  as  well  as  transfers  of  gas  in- 
place  and  will  offer  an  Authorized 
Overrun  Service  to  its  firm  customers. 
VGPC  asserts  that  it  will  provide 
450.000  MMBtu  equivalent  of  storage 
service,  with  an  additional  200.000 
MX4Btu  equivalent  of  cushion  gas.  It  is 
stated  that  VGPC  will  utilize  new  and 
existing  facilities,  including  the 
rehabilitation  of  2  salt  cavern  wells,  the 
installation  of  a  1,200  horsepower 
compressor  station,  and  the 
construction  of  6  miles  of  8-inch 
pipeline  to  connect  its  facilities  to  those 
of  East  Tennessee  Gas  Company  and 
approximately  one  mile  of  smaller 
diameter  gathering  lines  to  connect 
individual  wells  to  the  compressor 
station.  The  cost  of  developing  the 
storage  field  is  estimated  at  $10.8 
million. 

VGPC  states  that  it  qualifies  for  a 
Hinshaw  exemption  and  should  be 
exempt  from  regulation  by  the 
Conunission  under  Section  1(c)  of  the 
NGA.  It  is  explained  that  VGPC  receives 
all  of  its  gas  within  or  at  the  boundaries 
of  the  state  of  Virginia,  and  the  gas  is 
consumed  within  Virginia.  VGPC  states 
that  its  rates,  services  and  facilities  are 
subject  to  regulation  by  the  Corporation 
Commission  of  the  State  of  Virginia 
(VSCC).  VGPC  states  that  it  will  use  its 
raters  and  tariffs  on  file  with  the  VSCC 
for  the  services  rendered  under  the 
blanket  certificate  requested  in  the 
subject  application.  VGPC  further  states 
that  it  will  comply  vvith  all  applicable 
conditions  contained  in  paragraph  (e)  of 
§  284.224  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  August 
26, 1996.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
P.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 


385.214  (H-  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  Init  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMCCMne  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules- 
Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 

be  held  without  further  notice  t»efore  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  bearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  VGPC  to  appear  or  be 
represented  at  the  hearing. 
Leis  D.  CaaheU. 
Secretary 

[FR  Doc.  96-20293  Filed  8-8-96;  8;45  am) 
MUJNO  COOf  (TIT-AI-M 


(DoclMt  No.  RPM-324-0001 

Wast  Texas  Gas,  Inc.;  Notice  for 
Limited  Waiver 

August  5,  1996 

Take  notice  that  on  July  31,  1996, 
West  Texas  Gas,  Inc.  (WTG)  tendered  for 
filing  with  the  Commission  a  request  for 
a  limited  waiver  of  Section  19.3  of  its 
FERC  Gas  Tariff  and  the  Commission's 
Regulations  to  the  extent  necessary  to 
permit  it  to  file  its  annual  PGA  less  than 
60  days  prior  to  the  proposed  effective 
date. 

WTG  states  that  its  annual  PGA  filing, 
which  is  due  to  be  effective  October  1, 
1996,  would  require  a  filing  date  of 
August  1,  1996.  WTG  requests  that  the 
Commission  grant  WTG  a  limited 
waiver  of  its  tariff  to  permit  it  to  make 
its  annual  PGA  filing  on  August  30. 
1996,  to  be  effective  October  1,  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulator^'  Commission.  888 
First  Street,  N.E,.  Washington.  DC, 
2042fi.  in  accordance  with  Rules  211  or 
214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  18.5,2141.  .Mi  such  motions  or 
protests  must  be  filed  as  provided  m 
Section  154.210  of  the  Commission's 
Regulations  Protests  will  be  considered 
hv  the  Commission  m  determining  the 
appropriate  action  to  be  taken  hut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  .\ny  person  wishing  to 
l)ecome  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
avaiiablp  for  public  inspection. 
LoK  n  raottoil, 
Secretary. 
IFR  D<H    0^20304  Filed  8-»-96;  8:45  am] 

BILLMO  COOe  (71 7-01 -M 


Notic*  of  ApplJcatton  Fi»ed  With  the 
CofTtfntssion 

Take  notK  e  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
(>>mmission  and  is  available  tor  public 
inspection 

a  Type  ■)!  .■application:  Lease  of 
Project  l^operty. 
,  b.  Protect  No.:  Project  No.  2280-002. 

c.  Date  Filed  lune  6,  1996 

d.  Applicants   Thf  Cleveland  Electric 
Illuminating  (,ompany  (Transferor)  and 
fersev  Central  Power  k  Light  Company 
(Transferee). 

e.  Name  of  Project:  Kinzua  (A.K.A. 
Seneca)  Pumped  Storage. 

I  Location:  On  the  Allegheny  River  in 
Kinzua,  Warren  County,  Pennsylvania. 

g.  Filed  Pursuant  to.  Federal  Power 
Act  16  15  S  r  ''91(al-825(r). 

h.  Appiicanu  Contact  Mr.  Michael  C. 
Regulinski.  Esq.  Centenor  Energy 
CorporalJon,  620U  Oak  '^ree,  IND450, 
Independence  Ihic  44''  31  Telephone: 
(216)  447-2191,  Mr.  fames  K.  Mitchell, 
Esq.,  Reid  &  Priest,  Market  Square,  701 
Pennsylvania  Ave.,  #800,  Washington, 
DC  20004,  Telephone:  1202)  508-4002. 

i.  FERC  Contact:  Mr.  Thomas  F. 
Papsidero,  (202)  219-2715. 

i.  Comment  Date:  September  18, 1996. 

K.  Description  of  Transfer:  The 
Cleveland  Electric  Illuminating 
Company  (Cleveland  Electric)  and 
Pennsylvania  Electric  Company, 
licensees  tor  Project  No.  2280,  and  the 
Jersey  Central  Power  &  Light  Company 
(Jersey  Central)  request  approval  of  a 
lease  of  project  property  between 
Cleveland  Electric  and  Jersey  Central. 
Under  the  lease,  and  addendum  to  the 
lease,  Cleveland  Electric  would  convey 


to  Jersey  Central  its  ownership  share  of 
the  project's  output  (.see  Docket  Nos. 
ER96-1 471-000  and  EC96-26-000)  and 
would  convey  to  Jersey  Electric  the  right 
to  exercise  Cleveland  Electric's  rights 
under  the  Facilities  and  Operating 
Agreements  between  the  licensees, 
which  affect  the  timing  and  generation 
of  electricity  at  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  becwne  a 
party  to  the  proceeding.  Any  comments, 
prtrtests.  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS,"  ■ 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS. "  'NOTICE  OF 
INTENT  TO  FILE  COMPETING 
AWUCATION,"  "COMPETING 
APPLICATION.'  "PROTEST.  "  at 
"MOTION  TO  INTERVENE.  "  as 
applicable,  ana  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  Wv  previding  the  original 
and  the  number  ol  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426  A  copy  of  a 
notice  of  intent  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Apphcanl  specified  in  the  particular 
apphcation. 

D2.  Agency  Comments — Federal, 
state,  ana  local  agencies  are  invited.to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  .A.pplicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agenrv's  comments  must  also 


be  sent  to  the  Applicant's 

representatives. 

L^D.Caahdl. 

Secretary. 

(FR  Doc  96-20298  Filed  8-8-96;  8:45  am] 

I  COM  •717-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

P»L -5550-3] 

Agency  >nformatk>n  Collection 
Activities;  Environmental  Protection 
Agency'Chemical  Manufacturers 
AssoclatKjn  Root  Cause  Analysis  Pilot 
Project 

agency:  Environmental  Protecticm 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  fICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Environmental  Protection  Agency/ 
Chemical  Manufacturers  Association 
Root  Cause  Analysis  Pilot  Project. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  8,  1996. 
AOOness^:  Tracy  Back  (2224A)  or  Sally 
Sa«nett  (2224A),  U.S.  EPA.  401  M  St.. 
SW    Washington  DC  20460.  bitere«ted 
p>ersons  may  obtain  a  copy  of  the  ICR 
without  charge  by  calling  Trvi-  y  H»-  it  at 
(2021  .564-7076. 
FOfl  FU*»TH€R  mfO*mATX»*  COT  ACT: 

Tracy  Back.  (202)  564-7076,  or  Sally 
Sasnett,  (202)  564-7074.  Facsimile 
number.  (202)  564-0009. 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  Chemical 
Manufacturers  Association  member 
companies  that  voluntarily  choose  to 
participate  in  the  pilot  project. 
.    Title:  Environmental  Protection 
Agency /Chemical  Manufacturers 
Association  Root  Cause  Analysis  Pilot 
Project. 

Abstract:  The  Environmental 
Protection  Agency  (EPA),  in  conjunction 
with  the  Chemical  Manufacturers 
Association  (CMA),  is  developing  a  pilot 
project  to  improve  environmental 
performance  and  regulatory  compliance. 
To  achieve  this  goal,  EPA  and  CMA  will 
analyze  past  compliance  information  of 
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CMA  member  companies  to;  (1)  Identify 
fundamental  causes  of  noncompliance: 
(2)  identify  common  features  or  trends 
among  these  causes;  and  (3)  develop 
innovative  compliance  management 
recommendations  and  potential 
pollution  prevention  opportunities  to 
help  facilities  achieve  and  maintain 
compliance  The  pilot  project  will  focus 
on  areas  of  noncompliance  that  have 
been  addressed  through  a  Federal  civil 
administrative  or  judicial  enforcement 
actions  that  were  commenced  and 
closed  between  fiscal  years  1990-1995. 

To  identify  the  fundamental  causes  of 
noncompliance,  EPA  and  CMA  will 
develop  a  survey  tool  for  participating 
CMA  member  companies.  The  survey 
will  seek  responses  regarding  the 
fundamental  causes  of  identifiad 
noncompliance,  actions  taken  by 
facilities  to  remedy  the  noncompliance, 
and  additional  recommendations  for 
compliance  activities  or  potential 
pollution  prevention  opportunities  to 
continuously  improve  compliance.  In 
addition,  the  survey  niay  also  seek 
information  regarding  CM.\  s 
Responsible  Care*  program  and  its 
impact  on  compliance  To  support 
completion  of  the  survey  and  help 
identify  the  fundamental  causes  of 
noncompliance.  EPA  will  supply 
participating  CMA  member  companies 
with  compliance  data  for  fiscal  years 
1990-1995  from  closed  Federal  civil 
administrative  or  judicial  enforcement 
actions  specific  to  their  facilities. 
Participating  CMA  member  companies 
will  be  afforded  the  opportunity  to 
review  and  verify  compliance  data 
provided  to  them.  Participation  by  CMA 
member  companies  in  this  pilot  project 
is  voluntary.  An  agency  mav  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  Ch K  Part  9 
and  48  CFR  Chapter  15. 

The  EPA  is  soliciting  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 


appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  tec:hnology,  e.g  ,  permitting 
eiectromc  submission  of  responses. 

Burden  Statement:  It  is  estimated  that 
approximately  100  facilities  may 
voluntarily  participate  on  the  EPA/CMA 
Root  Cjiuse  Analysis  Pilot  Project.  Each 
participant  will  be  asked  to  complete 
the  EPA/C^MA -developed  "one-time" 
survey  In  addition,  participating 
facilities  will  be  prtjvided  the 
opportunity  to  review  and  verify  EPA- 
supplied  compliance  data.  EPA 
estimates  that  participating  facilities 
may  need  to  spend  up  to  seven  hours  to 
research  compliance  files  and  complete 
the  survey.  Therefore,  a  total  of  700 
facility  hours  may  be  expended  to 
provide' EPA  and  CMA  with  data  for  use 
in.  the  pilot  project  This  burden  hour 
estimate  translates  to  a  cost  of  $308.70 
per  facility  and  a  total  cost  to  industry 
of  $30,870.  The  respondent  costs  were 
calculated  based  on  $21  GO  per  hour, 
plus  110  percent  overhead.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  j>ersons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  2. 1996. 
Elaine  Stanley, 

Director,  Office  of  Compliance. 

(FR  Doc.  96-20367  Filed  &-»-96;  8:45  am] 

BIUJNQ  COD6  a660-60-P 


[FRL-6550-8] 

Request  for  Nominations  to  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 

agency:  luivironmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  inviting 
nominations  of  qualified  candidates  to 
consider  for  appointment  to  fill 


vacancies  on  its  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  Nominations 
will  be  accepted  until  close  of  business 
September  6. 1996. 

AOIMESSeS:  Submit  nominations  to:  Mr. 
Gordon  Schisler,  Acting  ESrector,  Office 
of  Cooperative  Environmental 
Management,  U.S.  Environmental 
Protection  Agency.  1601-F,  401  M 
Street.  SW,  Washington,  DC.  20460. 
FOR  FURTNER  INTORMATtON  CONTACT: 
Mr.  Gordon  Schisler,  Designated  Federal 
Official  for  NACEPT.  U.S. 
Environmental  Protection  Agency, 
1601-F,  Washington,  D,C.  20460; 
telephone  202-260-9741. 
SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act,  PL 
92463.  NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  issues.  The 
Administrator  has  asked  NACEPT  to 
concentrate  on  regulatory  incentives 
that  could  be  used  to  promote  a 
community-based  approach  (CBEP)  to 
environmental  management,  assess 
whether  EPA's  information  systems  are 
designed  to  support  CBEP  and  various 
new  approaches  to  environmental 
protection  relative  to  partnerships  with 
states  and  regulated  entities,  and 
identify  criteria  and  recommend  a 
framework  that  the  Agency  can  use  to 
measure  the  success  of  its  reinvention 
efforts. 

The  following  standing  committees 
were  formed  in  FY'96  to  examine 
different  aspects  of  the  Agency's 
community-based  approach  to 
environmental  protection:  the  Agency's 
regulatory  reinvention  efforts,  and 
information  resource  requirements  to 
support  the  Agency's  broad 
environmental  goals. 

•  The  Information  Impacts  Committee 
has  been  tasked  with  reviewing  Agency 
information  strategies,  and  providing 
recommendations  on  how  to  effectively 
position  information  resources  to 
support  new,  comprehensive  and  long- 
term  initiatives  such  as  the  Common 
Sense  Initiative,  Performance 
Partnerships,  and  Project  XL,  as  well  as 
the  community-based  approach  to 
environmental  protection. 

•  The  Reinvention  Criteria  Committee 
is  identifying  evaluation  criteria  the 
Agency  can  use  to  measure  the  progress 
and  success  of  specific  reinvention 
projects.  The  selection  of  the  projects  is 
coordinated  with  the  EPA  Regulatory 
Reinvention  Team 

•  The  Community-Based 
Environmental  Protection  (CBEP) 
Committee  is  examining  the  defining 
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elements  of  sustainable  economies  and 
the  opportunities  for  hannonizing 
environmental  policy,  economic 
activity,  and  ecosystem  management; 
and  is  identifying  regulatory  and  non- 
regulatory  incentives  that  could  be  used 
to  promote  CBEP  activities. 

NACEPT  comprises  a  representative 
cross-section  of  EPA's  partners  and 
constituents  in  order  to  gain  insights 
and  perspectives  from  ai!  interested 
parties 

EPA  is  seeking  nominations  for 
representation  from  all  sectors, 
including  state  and  local  piaiuiing 
agencies,  industry,  tribal  organisations, 
environmental  NGOs,  and  community 
organizations. 

Nominations  for  membership  must 

iiiciuut;  a  iwSujfiB  afiu  si'iOft  uiOgTupuy 

describing  the  educationai  and 
professional  qualifications  ol  the 
nominee  and  the  nominee  s  current 
business  address  and  daytime  telephone 
number. 

Dated:  .^ugust  2.  1996. 
Gordon  Schisler, 

Designated  Federal  Officio]. 

[FR  Doc,  96-20369  Filed  8-8-96,  8;45  am) 

BILUNG  CODE  66«0  60  M 


[ER-^RL-5472-11 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  .564-7153,  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  luly  29.  1996  Through 
August  02,  1996  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  960353,  DRAFT  EIS,  FHW,  PA, 
US  202  Section  700  Corridor. 
Improvements  from  PA  63  in 
Montgomeryville  to  the  PA-611 
Bypass  in  Doylestown  Township, 
COE  Section  404  Permit  and  Right-of- 
Way,  Montgomer\^  and  Bucks 
Counties,  PA,  Due:  September  27, 
1996,  Contact:  Manuel  A.  Marks  (717) 
782-3461 
EIS  No  960354.  FINAL  EIS.  NFS.  AZ. 
CA,  Programmatic  EIS — Juan  BauUsta 
de  Anza  National  Historic  Trail 
Comprehensive  Management  Plan, 
Implementation,  several  counties,  AZ 
and  CA,  Due:  September  09.  1996, 
Contact:  Stanley  T,  Albright  (415) 
744-3876. 
EIS  No  960355.  FINAL  EIS.  BIM  WY. 
Grass  Creek  Resource  Management 
Plan,  Implementation,  Big  Horn, 
Washakie.  Hot  Springs  and  Park 
Counties.  WY,  Due:  September  09, 
1996,  Contact:  Joe  Patty  (307)  775- 
6101. 


EIS  No.  960356.  FINAL  EIS.  NFS,  VA. 
Richmond  National  Battlefield  Park 
General  Management  Plan  and  Land 
Protection  Plan.  Implementation 
Hanover,  Hennco  and  Chesterfield 
Cxjunties,  VA,  Due  September  09 
1996,  Contact:  Cynthia  Macleod  (804 i 
226-1981. 

HIS  No  960357.  FINAL  EIS.  AFS.  Ak 
King  George  Timber  Sale  Projetn, 
Timber  Harvesting  and  Road 
Construction.  Implementation. 
Tongass  National  Forest.  Stikine  .\rea 
Etolin  Island,  AK  Due  September  09. 
1996,  Contact;  Meg  Mitchell  [907) 
874-2323. 

EIS  No.  96C358.  FINAL  EIS.  FHW.  OK. 
Canadian  River  Bridge  Crossmg 
Construction.  OK-37  east  of  Tuttle 


>r.*K, 
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Mustang,  Funding.  COE  Section  404 
and  FPA  NPDES  Permits  Is.suance, 
Canadian  and  Grady  Co.s  OK.  Due: 
September  09.  1996,  C:ontact:  Pete 
Lombard  (817)  334-3646. 

EIS  No.  960359,  DRAFT  EIS,  BIM,  ID. 
Challis  Land  and  Resource 
Management  Plan,  Implementation, 
Upper  Columbus-Salmon  Clearwater 
Districts,  Salmon  River,  Lemhi  and 
Custer  Cotinties,  ID,  Due:  November 
21, 1996,  Contact:  Kathe  Rhodes  (208) 
756-5440. 

EIS  No.  960360,  FINAL  EIS.  AFS.  OR. 
Foss  Perkins  Analysis  Area, 
Vegetation  Management  and  Timber 
Sale,  Ochoco  National  Forest,  Snow 
Mountain  Ranger  District,  Harney 
Coxmty,  OR,  Ehie:  September  09, 1996, 
Contact:  Bill  Rice  (541)  573-4300. 

EIS  No.  960361 .  DRAFT  EIS.  FHW.  WI, 
US  12  Corridor  Pro|ect.  Improvement 
from  IH90/94  at  Lake  Delton  south  to 
Ski  Hi  Road,  Funding  and  COE 
Section  404  Permits,  Sauk  County, 
WI,  Due:  September  23, 1996,  Contact: 
Richard  Madrzak  (608)  829-7500. 

EIS  No.  960362,  FINAL  SUPPLEMENT, 
COE,  MS.  Mississippi  River  and 
Tributaries  Flood  Control  Plan,  Big 
Sunflower  River  Maintenance  Project, 
Yazoo  Basin,  Sunflower,  Washington, 
Humphreys,  Sharkey  and  Yazoo 
Counties,  MS,  Due:  September  9, 
1996,  Contact:  Marvin  Caimon  (601) 
631-5437. 

EIS  No.  960363,  DRAFT  EIS,  CGD. 
Atlantic  Protected  Living  Marine 
Resource  Initiative,  Implementation, 
Atlantic  Ocean,  from  Maine  to 
Florida,  Due:  September  16, 1996, 
Contact:  Commander  Rooth  (202) 
267-1456,  Under  Section  1506.10(d) 
of  the  Council  on  Environmental 
Quality  Regulations  For  Implementing 
TTie  Proceciura!  Provisions  of  the 
National  Environmental  Policy  Act  a 
7 -day  Waiver  of  the  Prescribed  Period 
has  been  Granted. 


EIS  No  960364  DRAFT  EIS,  AFS.  hfT, 
Lewis  and  Clark  National  Forest  Plan. 
Implementation,  Oil  and  Gas  l^easing 
Analysis,  Upper  Miss<~»un  River  Basin, 
several  counties  MT,  Due  Otober 
08,  1996.  Contact  Robin  Strethy  (406) 
791-7726. 

EIS  No.  960365,  DRAFT  EIS.  USN.  ID. 
Naval  Surface  Warfare  Center 
(NSWC]   .^( ouslii  Research 
Detai.nmeni  :.\RI3    (..arderodc 
Division  (CDi  (.apMas  improvements 
Plan,  Implemeniatior.   ui  the  Town  of 
Bayview,  Kooteufa   (  ounty,  ID,  Due: 
September  23,  lOfW.  Craitact  Peter  w. 
Havens (360)  396-0916. 

EIS  No.  960366,  FINAL  EIS,  OSM,  TN, 
Fern  Lake  Petition  Area  for  Surface 
Coal  Mining  Operations,  Designation 
or  Nondesignation  as  Unsuitable  for 
Coal  Mining  Operations,  Claiborne 
County,  TN,  Due:  September  09. 1996, 
Contact:  Sam  K.  Bae  (202)  208-2633. 

EIS  No.  960367.  DRAFT  EIS.  AFS,  CA, 
Cavanah  Multi-Resource  Management 
Project,  Implementation,  Enhancing 
Forest  Health  and  Productivity,  Tahoe 
National  Forest,  Foresthill  Ranger 
District,  Placer  County,  CA,  Due: 
September  23, 1996,  Contact:  John 
Bradford  (916)  478-6254. 

EIS  No.  960368.  DRAFT  EIS.  NOA.  WA. 
Programmatic  EIS — Commencement 
Bay  Restoration  Plan, 
Implementation,  COE  Section  10  and 
404  Permits,  CZMA  and  NPDES 
Applications,  Puget  Sound.  Pierce 
County,  WA,  Ehie:  October  08, 1996, 
Contact:  Judy  Lantor  (360)  753-6056. 

.\mended  Notices 

EIS  No.  960217,  LEGISLATIVE  DRAFT 
EIS,  AFS,  CA.  Tahoe  National  Forest 
and  Portions  of  Plumas  and  EL 
Dorado  National  Forests, 
Implementation.  Twenty-Two 
Westside  Rivers  for  Suitability  and 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System,  Wild  and 
Scenic  River  Study,  Placer,  Nevada. 
Sierra,  Plumas.  EL  Dorado  and  Yuba 
Counties.  CA,  Ehie;  August  09, 1996, 
Contact:  Phil  Homing  (916)  478-^210. 
Published  FR  05-02-96— Review 
Period  extended. 

EIS  No.  960289,  DRAFT  EIS,  GSA,  NY, 
US  Brooklyn  Court  Project, 
Demolition  of  the  Emanuel  Celler 
Federal  Building,  Construction  of  a 
New  Courthouse  and  Renovation/ 
Adaptive  Reuse  of  the  General  Post 
Office  at  Cadman  Plaza  East,  Kings 
County,  NY,  Due:  August  27, 1996, 
Contact:  Peter  A.  Sneed  (GSA)  (212) 
264-3581.  Published  FR  06-28-96— 
Review  Period  Extended. 
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Dated:  August  06.  1996. 
Wiliian  D.  Dickerssn, 

Director.  MEPA  Compliance  Division,  Office 
of  Federal  Activities 

|FR  Ckx:  96-20380  Filed  8-0»-96;  «:45  am) 

BIUJNG  CODE  WW  »  U 


[ER-FRL-5472-a] 

Environmental  Impact  Statements  and 
Regulations;  AvaUabMlty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  fulv  22.  1996  Through  [uiy  26, 
1996  pursuant  to  the  Environmental 
Review  Pro<;ess  (ERP),  under  Section 
109  of  the  Clean  Air  Act  and  Se(  tion 
lt)2(2)((;)  of  the  National  Envirojunental 
Policy  Act  as  amended.  Requests  tor 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  FederaJ  Activities  at 
f202)  564-7167   An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (ElSs)  was  published 
in  FR  dated  April  05.  1996  (61  FR 
1.52.51) 

Draft  E1S« 

HHP  So  D~(:nE-Gft51H(l^l.A  Entwfi 
h()2.  Estelle  Plantation  Partnership 
.Municipal  Golf  (bourse  and  Housing 
rVnelopmeiit,  Implementation.  }efferson 
Parish.  LA 

Sunif/iorv  EPA  (Expressed 
■'[!'.  ironmeiital  objwtions  to  the 
proposal  jud  requested  nwiditionai 
infonnation  in  the  final  ELS  .-Kdditi^Dnal 
iiiforinafion  needed  in  th»'  FEIS  include: 
(1)  the  need  for  expanded  alternative 
analvsis.  (2)  development  nf  purpose 
and  netni  to  support  practK.able 
4it«rna»ive  {M  smauniiMf\f\o  ot  iirwot 
■jiid  secondary  tmpM.'ts.  t4j  lack  oi  a 
mitigation  plan  to  offset  unavoidable 
UHfKii  ts    .5:  water  quality  maHagement 
.iiui  i>;f  '  K  ic  n* Consideration  of 
Executive  Order  1 1990  (Wetlands 
Protection)  uid  Executive  Order  11988 
(Floodplain  Management). 

ERF  No.  D-NOA-C9001&-NJ  Rating 
EC2,  Mullica  River — Great  Bay  National 
fistuarine  Research  Reserve 
Establishment,  Site  Designation  and 
Plan  Implementation,  Ocean,  Atlantic 
and  Burlington  Counties.  NJ. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
impacts  that  may  be  caused  by 
construction  and  operation  of  the 
proposed  facilities.  Additional 
information  to  address  this  issue  is 
requested  in  the  final  EIS. 

ERP  No.  D-VSA-CJ 1012- N]  Rating 
EC2.  Evans  Subpost  Disposal  and  Reuse, 
ImpltMiiniitation,  Fort  Monmouth,  Ocean 
and  Monmouth  Counties,  NJ. 

Suwn\ary:  EPA  expressed 
environmental  concerns  about  the 


proje<;t's  potential  impacts  to  ground 
water  and  has  retjaested  additional 
information  to  address  this  issue  in  the 
final  EIS. 

ERP  No.  D-USN-E7W37-FL  Rating 
EC2.  Programmatic  EIS — Mayport  Naval 
Station.  To  Evaluate  Facilities 
Development  Necessary  to  Support 
Potential  Aircraft  Garner  Homporting, 
Duval  County.  FL. 

Summary:  EPA  expressed 
Miviraam^tal  concenu  about  OOMDS 
capacity  and  moundiiig  effects,  and 
impacts  to  the  ozone  maintenance  area. 
EP.A.  requested  that  these  issue  be 
addressed  in  the  final  do<;ument. 

Final  EISs        '      •- 

ERP  No.  F-AFS-E65046-SC.  Frands 

Marion  National  Forest  l^nd  and 
Resource  Management  Plan. 
Implementation,  Charleston  and 
Berkeley  Counties,  SC 

Summary: 

EPA's  review  found  that  the 
document  adequately  addressed  impacts 
as.sociated  with  the  selef.ted  forest  plan 
No  [nafor  objections  to  the  selected  plan 
weim  found. 

ERP  No.  F--FRC-C02noo~PR.  Eco 
Ele'ctrica  Liquefied  Natural  Gas  (LNG) 
Import  Terminal  and  Electric 
Cogeneration  Project  Construction  and 
Operation.  Permits  and  Approvals, 
Guayanilla  Bay,  PR. 

Summary:  EPA  expressed 
environmental  concerns  involving  ^e 
contamination.  Accordingly,  EPA 
requested  that  this  issue  be  addressed  in 
the  project's  authorization  order 

ERP  No.  F-TVA-E32075-TN,  Upper 
TeaaesMe  River  Navigation 
Improvement  Project,  Rehabilitation 
andJoT  Construction,  Chickamauga 
Dam — Navigation  Lock  Structural 
Improvement  Alternative,  Fimding. 
NPDES  Permit,  Coast  Guard  Bridge 
Permit  and  COE  Section  404  Permits, 
Tennessee  River,  Hamilton  County,  TN. 

Summary:  EPA  continued  to  express 
environmental  concerns  about  the 
proposed  project's  potential  for 
industrial  development,  comparison  of 
water  quality  information  to  standards, 
NEPA  discussion  of  proposed  bridges, 
cumulative  impact  speculations,  and 
noise  level  documentation. 

Dated:  August  5, 1996. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

fFR  Doc.  96-20381  Filed  8-08-96;  8:45  am) 
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[FRL-66S0-2] 

Open  Meeting  of  the  Industrial  Hon- 
Hazardous  Waste  Stakeholders  Focus 
Group 

agency:  Environmentol  Protection 

Agency. 

ACTION:  Notice  of  open  meeting  of  the 

Industrial  Non-Hazardous  Waste 

Stakeholders  Focus  Group. 

SUMMARY:  As  required  by  section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub  L.  92-463).  EPA  is 
giving  notice  of  the  .second  meeting  of 
the  Indnstrial  Non-Hazardous  Waste 
Policy  Dialogue  Committee,  also  known 
as  the  Industrial  Non-Hazardous  Waste 
Stakeholders  Focus  Group.  The  purpose 
of  this  committee  is  to  advi.se  EPA  and 
ASTSWMO  (the  Association  of  State 
and  Territorial  Solid  Waste  Management 
Officials)  in  developing  voluntary 
guidance  for  the  management  of 
industrial  nonhazardous  waste  in  land- 
based  disposal  units.  The  Focus  Group 
will  facilitate  the  exchange  of 
information  and  ideas  among  the 
interested  parties  relating  to  the 
development  of  such  guidance.  The 
purpose  of  the  second  meeting  will  t)e 
to  continue  discussion  of  issues  related 
to  development  of  such  guidance  The 
agenda  will  include  a  discussion  of 
tailoring  management  practices  to  risk, 
liner  system  designs,  groundwater 
monitoring,  location  considerations, 
waste  minimization,  and  public 
involvement  There  will  be  an 
opportunity  for  limited  public  comment 
at  the  end  of  each  dav  of  the  meeting. 
DATES:  The  committee  will  meet  on 
September  1 1-12.  1996.  from  9:00  A.M. 
to  3:(X)  p.m  on  September  11.  and  from 
8:.30  am   to  .3:00  p.m.  on  September  12, 
AOOf^SSES:  The  location  of  the  meeting 
is  the  Quality  Hotel  .Arlington,  1200 
Courthouse  Road.  Arlington.  \'A.  The 
seating  t;apacity  of  the  room  is 
approximately  60  people,  and  seating 
will  ne  on  a  first-<:ome  basis.  Supporting 
materials  are  available  for  viewing  at 
Docket  #  F-96-1NHA-FFFFF  in  the 
RCRA  Information  Center  (RIG),  located 
at  Crvstal  Gateway  One,  1235  Jefferson 
Davis  Highway.  First  Floor.  Arlington. 
VA.  The  RIC  is  open  from  9:00  a.m.  to 
4:00  p.m..  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatorv  docket 
at  no  charge,  Additional  copies  cost 
$.15/page.  For  general  information. 
contact  the  RCRA  Hotline  at  1-800- 
424-9346  or  TDD  1-800-553-7672 
(hearing  impaired).  In  the  Washington 
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metropolitan  area,  call  763-412-9610  or 
TDD  703-412-3323 

FOR  FUirrHCR  INFOHMATWN,  COMTACT: 
Persons  needing  further  information  on 
the  committee  should  contact  Paul 
Cassidy.  Municipal  and  Industnai  Solid 
Waste  Division,  Office  of  Solid  Waste,  at 
(703) 308-7281. 

SUPPLBMBfTARY  MRMMATION: 
Background 

EPA  and  ASTSWMO  have  formed  a 
State/EPA  Steenng  Committee  to  lointlv 
develop  voluntar\  facility  guidance  for 
the  management  of  industrial 
nonhazardous  waste  in  land-based 
disposal  units.  The  purpose  of  the 
guidance  is  to  recommend  management 
practices  that  are  environmentally 
sound,  that  are  protective  of  public 
health,  and  that  recognizt  opportunities 
for  pollution  prevention  and  waste 
minimization  The  guidance  will 
address  such  topics  as  appropriate 
groundwater  monitoring  and  corrective 
action  requirements,  liner  designs,  daily 
operating  requirements,  and  closure  and 
post-closure  pra<,1ices 

The  State/EPA  Steering  Committee 
has  convened  this  Stakeholders  Focus 
Group  to  obtam  recommendations  from 
individuals  who  are  members  of  a  broad 
spectrum  of  public  interest  groups  and 
affe<:ted  industries.  All 
recommendations  from  Focus  Group 
participants  will  be  forwarded  to  the 
State/EPA  Steering  Committee  for 
consideration,  as  the  Stakeholders" 
Focus  Group  will  not  strive  for 
consensus.  The  State/EPA  Steering 
Committer;  will  also  provide  an 
opportunity  for  public  comment  on  the 
draft  guidance  document 

Industrial  nonhazardous  waste" 
under  the  federal  Resource  Conservation 
and  Recovery  Act  (RCRA)  means  waste 
that  is  neither  municipal  solid  waste 
under  RCRA  Subtitle  D  nor  a  hazxirdous 
waste  under  RCRA  Subtitle  C.  Industrial 
nonhazardous  waste  consists  primanly 
of  manufactunng  pnx.ess  wastes, 
including  wastewaters  and  non- 
wastewater  sludges  and  solids. 

EPA  estimates  there  are  7,6  billion 
tons  of  industrial  nonhazardous  waste 
generated  annually  in  the  U.S.  and 
disposed  on-site  by  approximately 
12.000  industrial  facilities  in  surface 
impoundments,  landfills,  land 
application  units,  or  waste  piles.  Most 
of  this  waste  is  managed  in  surface 
impoundments  whit;h  are  designed  to 
hold  wastewaters  These  wa.stes.  which 
include  inert  materials  as  well  as 
materials  which  may  be  declared 
hazardous  at  some  future  date,  present 
a  broad  range  of  risk. 


Under  RCRA  Subtitle  D,  the  states  are 
responsible  for  regulating  the 
management  of  industrial  nonhazardous 
waste.  State  requirements  vary  widely, 
and  may  include  standards  for  desigi> 
and  operation,  location,  monitoring,  and 
record  keeping.  This  guidance  is 
mtended  to  complement  existing  state 
programs. 

EPA's  role  in  the  mana>iemeni  of 
industnai  nonhazardous  waste  is  ver, 
limited.  Llnder  RCR.^  Subtitle  D.  ET.\ 
issued  minimal  iTitena  prohibiting 
■  open  dumps"  (40  CFR  2^r '•  in  1979, 
The  states,  not  EPA  are  responsible  for 
implementing  the  "open  dumping 
criteria,    and  EPA  has  no  back-up 
enforcement  role. 

Copies  of  the  minutes  of  all 
Stakeholder  Focus  Group  meetings  will 
he  made  available  through  the  docket  at 
the  RCRA  Information  Center,  including 
minutes  of  the  first  Focus  Group 
meeting,  which  was  held  on  April  11- 
12.  1996. 

Participants 

The  Stakeholders  Focus  Group 
consists  of  approximately  25  members, 
who  represent  public  interest  groups. 

affec-ted  industries,  states,  and  federal 
officials  Following  is  a  list  of 
representatives  from  the  interested 
parties: 

Public  interest  groups — Michael 
Gregory.  Sierra  Club;  )ohn  Harney, 
Citizens  Round  Table 'Pennsvlvanians 
United  to  Rescue  the  Environment;  and 
Richard  Lowerre.  Henry ,  Lowerre, 
Johnson.  Hess  A  Frederick. 

Industry  sectors — Tim  Saylor, 
International  Paper;  Gary  Robbins, 
Exxon  Compan\  USA:  Walter  Carey, 
New  Milford  Farms.Nestle  USA;  Robert 
Giraud,  Dupont  Company;  Paul  Boric, 
Dow  Chemical  Company:  Bruce  Steiner, 
.\merican  Iron  and  Steel  Institute;  James 
Meiers.  Indianapolis;  Power  and  Light 
Company;  Andrew  Miles.  The  Dexter 
Corporation;  Scott  Murto.  General 
Motors  Corporation:  Lisa  Williams,  The 
Aluminum  Association,  lonathan 
Greenberg.  Browning-Ferris  Industries; 
and  Ed  Skemohs.  WMX  Technologies, 
Inc. 

States — James  Warner,  Minnesota 
Pollution  Control  Agency;  Anne  Dobbs, 
Texas  Natural  Resources  Conservaticm 
Commission:  C^ne  Mitchell.  Wisconsin 
Departnit^nt  of  .Natural  Resources;  and 
Bill  Pounds.  Pennsvivania  Department 
of  Environmental  Resourc;es. 

Federal  officials — Paul  Cassidy, 
Delxirah  Dalton.  Robert  Dellinger, 
Richard  Kinch,  John  Sager  and  Carol 
Weisner  of  the  U.S.  Environmental 
Protection  Agency. 


I>»te(l   Augusi  1    1396. 
Mtckaei  H  Slupiro 
Dirrvtoi,  Ufpce  ot  ^cylid  Wo.ste. 
IFR  Doc.  96-20371  Fileri  (v-S-W;  8:4S  i 
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Final  Nf>DES  Qeiwra)  Permit  tor  New 
•nd  Exlsltng  Sources  ir  the  Offshore 
Sutocatfgory  of  the  Oil  and  Qm 
Extractien  Category  tor  the  Western 
Porlkyi  of  the  Outer  Corrtinentai  Shetf 
of  the  Gulf  of  Mexico  fG»*G2«0000) 

AOSfCV:  Umted  States  Environmental 
Protection  Agency. 

Acnow:  Final  issuance  of  NPDES  general 
permit. 

»UMMARY:  Regicna  6  of  the  United  States 

Y.:v\  iroiimental  Protection  Agency  fH*A) 
today  issues  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
General  Permit  for  the  Oil  and  Gas 
Extraction  Point  Source  Category  in  the 
Western  Portion  of  the  Outer 
Continental  Shelf  (OCS)  of  the  Gulf  of 
Mexico.  The  permit  authorizes - 
diachai^ges  from  New  Sources  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  Part  435,  Subpart  A)  located  in  and 
discharging  pollutants  to  federal  waters 
in  le^se  blocks  located  seaward  of  the 
outer  boundary  of  the  territorial  seas  of 
Louisiana  and  Texas  as  well  as 
produced  water  discharges  to  federal 
waters  from  New  Source  facilities 
located  in  the  territorial  seas  offshore  of 
Louisiana  and  Texas. 

The  New  Source  General  Permit 
(GMG390000)  is  also  being  combined 
with  the  existing  NPDES  general  permit 
for  the  Western  Gulf  of  Mexico  OCS 
general  permit  (GMG290000)  since  the 
conditions  of  the  New  Source  permit  are 
essentially  the  same  as  those  of  the 
existing  Western  Gulf  of  Mexico  OCS 
general  permit.  The  NPDES  permit 
number  of  this  combined  permit  is 
hereby  designated  as  GMG290000.  The 
existing  permit  (58  FR  63964,  December 
3, 1993)  authorizes  discharges  in  the 
O^hore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  Part  435,  Subpart  A)  from  new 
dischargers  and  existing  dischargers  to 
the  Western  Portion  of  3ie  Outer 
Continental  ^lelf  (OCS)  of  the  Gulf  of 
Mexico.  The  effect  of  this  action  wall  be 
to  expand  the  coverage  of  GMG290000 
to  cover  both  New  Sources  and  existing 
dischargers.  The  combined  permit's 
expiration  date  will  be  November  18. 
1997,  since  that  is  the  expiration  date  of 
the  existing  General  Permit  for  the 
Western  Gulf  of  Mexico  OCS. 
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A  miKlification  of  the  permit  is  also 
proposed  in  this  Federal  Register  notice 
which  will  authorize  new  discharges  of 
seawater  and  freshwater  to  which 
treatment  chemicals  have  been  added.  It 
is  necessary  for  operators  to  add 
corrosion  inhibitors,  scale  inhibitors,  or 
biocides  to  seawater  and  freshwater 
used  in  manv  miscellaneous  processes 
offshore  to  ensure  safe  and  efficient 
operation.  The  existing  permit  does  not 
authorize  these  discharges;  therefore, 
they  are  proposed  to  be  authorized  with 
this  modification. 
DATES:  All  limits  and  monitoring 
requirements  pertaining  to  new  sources 
and  all  changes  which  affect  existing 
and  new  dischargers  shall  become 
effective  September  9,  1996.  Unchanged 
terms  of  the  existing  permit  which  cover 
existing  and  new  dischargers  shall 
remain  effective 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Caldwell,  EPA  Region  6,  1445 
Ross  Avenue,  Dallas,  Texas  75202, 
Telephone:  (214)  655-7513. 

SUPPLEMENTARY  INFORMATION; 

Regulated  Entities 

P^ntities  potentially  regulated  by  this 
action  are  those  which  operate  offshore 
oil  and  gas  extraction  facilities  located 
in  the  Outer  Continental  Shelf  of  the 
western  Gulf  of  Mexico. 


Category 

Fxamptes  of  regulated  entities 

Irxhjstry  .... 

Offshofe  Oil  and  Gas  Extraction 
Ptatforms. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.]  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  Part  I. 
Section  A.l.  of  the  rule.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Pursuant  to  section  402  of  the  Clean 
Water  Act  (CVVA),  33  U.S.C.  section 
1342.  EPA  proposed  and  solicited 
public  comment  on  an  NPDES  New 
Source  General  Permit  GMG390000  at 
58  FR  53200  (October  14.  1993).  This 
permit  was  proposed  in  response  to 
newly  promulgated  new  source 
oerformance  standards  and  the  new 
designation  of  new  sources.  Notice  of 
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this  proposed  permit  was  also  published 
in  the  Houston  Post  and  New  Orleans 
Times  Picayune  on  October  16,  1993. 
The  comment  period  closed  on 
November  29, 1993. 

Region  6  received  written  comments 
from  the  American  Petroleum  Institute 
(API),  Offshore  Operators  Committee 
(OOC),  Shell  Offshore  Inc.,  and  Murphy 
Exjdloration  and  Production  Company. 

EPA  Region  6  has  considered  all 
comments  received.  In  some  instances 
minor  wording  changes  were  made  in 
the  final  permit  in  order  to  clarify  some 
points  as  a  result  of  comments  or  to 
correct  typographical  errors.  In  response 
to  the  comments  submitted  on  the 
proposed  New  Source  permit,  the 
following  substantive  changes  were 
made  in  the  final  permit.  The  New 
Source  general  permit  has  been 
combined  with  the  existing  Western 
Gulf  of  Mexico  OCS  general  permit.  Use 
of  diffusers,  multi-port  discharges,  and 
the  addition  of  seawater  to  the  produced 
water  waste  stream  are  allowed  to 
obtain  additional  dilution  to  achieve 
compliance  with  the  permit's  produced 
water  toxicity  limits.  The  permit  allows 
produced  water  to  be  discharged  to  OCS 
waters  of  the  Western  Gulf  of  Mexico 
from  facilities  located  in  the  Territorial 
Seas  of  Texas  and  Louisiana.  The 
maximum  produced  water  discharge 
rate  within  any  100  meter  mixing  zone 
is  hmited  to  25,000  bbl/day,  except 
when  the  discharge  is  divided  into 
multiple  ports  which  are  vertically 
separated  sufficiently  to  prevent  the 
plumes  from  colliding.  Discharge  of  all 
garbage  within  12  nautical  miles  from 
shore  is  prohibited  and  the  discharge  of 
all  garbage  except  comminuted  edible 
food  waste  is  prohibited  farther  than  12 
nautical  miles  from  shore.  A  single  grab 
sample  is  allowed  for  oil  and  grease 
monitoring  of  the  produced  water  waste 
stream.  The  additional  discharge  of 
hydraulic  fluids  from  the  sub-sea 
production  wellhead  assembly  is 
allowed  under  the  permit.  Permit 
language  was  also  clarified  regarding 
when  a  produced  water  sample  is  to  be 
collected  for  toxicity  testing. 

Several  minor  permit  language 
changes  were  made  to  the  proposed 
permit  which  result  from  combining  it 
with  the  existing  OCS  general  permit. 
Those  changes  are:  the  test  methods  to 
be  used  for  radionuclide  monitoring 
were  referenced  in  the  permit,  and  well 
treatment,  completion,  and  workover 
fluids  are  to  be  monitored  as  produced 
water  when  commingled  in  the 
produced  water  waste  stream.  ;, 

Several  minor  modifications,  as 
discussed  in  the  following  paragraph, 
were  required  in  the  existing  Western 
Gulf  of  Mexico  OCS  general  permit 


(GMG290000)  in  order  to  combine  the 
two  permits.  Given  the  generally 
nonsubstantive  nature  of  these  minor 
permit  changes.  Region  6  does  not 
anticipate  members  of  the  public  will 
wish  to  submit  adverse  comments  on 
this  action.  It  is  accordingly  publishmg 
these  minor  changes  as  "direct  final" 
modifications.  If.  however.  Region  6 
receives  written  notice  within  30  days 
of  this  publication  that  any  person 
wishes  to  submit  adverse  comments  on 
these  changes,  the  modifications  will 
not  take  effect.  In  that  event,  the  Region 
will  republish  these  modifications  as  a 
proposal,  thus  affording  reasonable 
opportunity  for  public  comment.  After 
30  days,  OCS  operators  covered  by  the 
permits  may  thus  wish  to  contact  Ms. 
Caldwell  at  the  above  addre.ss  or 
telephone  number  to  determine  whether 
EPA  has  received  adverse  comments  on 
this  minor  modification  action. 

The  following  minor  modifications 
were  made  in  the  existing  OCS  permit. 
Permit  language  for  drill  cuttings  limits 
and  monitoring  requirements  was 
clarified  to  show  that  toxicity 
monitoring  is  not  required  on  the 
cuttings,  only  on  the  associated  drilling 
fluids.  A  typographical  error  in  the 
produced  water  oil  and  grease 
monitoring  requirements  was  corrected 
so  that  the  permit  allows  the  results  of 
a  single  grab  sample  or  the  arithmetic 
average  of  the  results  of  four  grab 
samples  to  be  reported.  Language  was 
clarified  to  show  that  the  only  discharge 
from  the  territorial  seas  to  the  Outer 
Continental  Shelf  allowed  under  the 
permit  is  produced  water.  The  sum  of 
produced  water  discharges  within  the 
100  meter  mixing  zone  of  greater  than 
25,000  bbl/day  are  permitted  as  long  as 
Ihe  discharge  from  any  single  discharge 
port  is  not  greater  than  25.000  bbl/day 
and  the  permittee  vertically  separates 
the  discharge  ports  enough  to  prevent 
the  effluent  plumes  from  colliding. 
Facilities  which  have  not  previously 
reported  a  produced  water  flow  on  the 
discharge  monitoring  report  are  now 
required  to  use  the  most  recent  monthly 
average  flow  to  determine  produced 
water  monitoring  requirements  for 
toxicity,  naturally  occurring 
radionuclides,  and  bioaccumulation. 
Garbage  and  domestic  waste  limitations 
were  corrected  to  correspond  with  Coast 
Guard  Regulations. 

The  biomonitoring  permit  language 
used  in  both  the  proposed  New  Source 
OCS  General  Permit  and  the  existing 
OCS  general  permit  was  written  prior  to 
proposal  of  the  existing  OCS  general 
permit  on  April  16,  1991.  EPA  Region 
6  has  revised  the  toxicity  testing 
language  included  in  permits  several 
times  since  the  April  16,  1991  proposal. 
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In  order  to  ensure  that  the  test 
requirements  and  protocol  permittees 
use  for  produced  water  toxicity 
compliance  monitoring  is  up  to  date,  the 
most  recent  revision  of  the  toxicity 
testing  language  was  included  in  the 
final  combined  permit. 

Proposed  Permit  Modification 

At  this  time,  EPA  is  also  proposing  to 
modify  the  permit  to  authorize 
discharges  of  hydrotest  and  other 
seawater  or  freshwater  to  which 
treatment  chemicals  or  biocides  have 
been  added.  The  existing  CK^.S  pennit 
and  proposed  new  sourt;e  general 
permit  both  include  miscellaneous 
discharges  of  uncontaminated  seawater 
and  uncontaminated  freshwater,  Both 
uncontammatsu  scawater  anu 
uncontaminated  freshwater  are  defined 
as  water  to  which  no  chemicals  have 
been  added  hi  most  t:ases.  where 
seawater  or  freshwater  is  used  for 
hydrotesting  piping,  non-contact 
cooling  water,  continuous  operation  of 
fire  control  or  utility  pumps,  pressure 
maintenance  and  secondar\  recovery,  or 
ballast  water,  operators  add  treatment 
chemicals  to  inhibit  corrosion  and 
scaling,  or  biocides  to  prevent  fouUng. 
EPA  recognizes  that  addition  of 
chemicals  for  these  uses  is  neces.sary  to 
safe  and  efficient  operations  in  the 
offshore  environment  and  is  therefore 
proposing  to  authorize  discharges 
containing  them  in  the  combined 
permit. 

Permittees  use  a  broad  range  of 
chemicals  to  treat  sea  water  and  fresh 
water  used  in  offshore  operations.  It  is 
impossible  to  limit  each  chemical  used 
individually  since  more  than  one 
himdred  different  chemicals  are  used. 
Also,  if  the  permit  were  to  limit  specific 
chemicals  it  could  potentially  halt  the 
development  and  use  of  new  more 
beneficial  treatment  chemicals  which 
would  not  be  specifically  listed  in  the 
pennit  and  for  which  discharge  would 
therefore  not  te  authorized. 

Best  Available  Technology 
Economically  Achievable  (BAT)  limits 
established  by  best  professional 
judgement  are  proposed  to  be  included 
in  the  permit  for  these  discharges.  Many 
of  the  chemicals  normally  added  to  treat 
seawater  or  freshwater,  especially 
biocides,  have  manufacturers 
recommended  maximum 
concentrations.  Additionally, 
information  obtained  from  offshore 
operators  demonstrates  that  it  is 
unnecessarv  to  use  any  of  the  treatment 
chemicals  or  biocides  in  concentrations 
greater  than  500  mg/1.  The  proposed 
technology  based  limitations  for 
treatment  chemicals  or  biocides  in 
miscellaneous  discharges  of  seawater  or 


freshwater  are  the  manufacturers 
maximum  recommended  concentration 
but  in  no  case  greater  than  5tX)  mg./!. 

Water  quality  based  limits  are 
included  in  the  permit  to  ensure- 
compliant;e  with  Ocean  Discharge 
Criteria  promulgated  under  CWA 
section  4U.3(cj  .\c.u\e  toxicity 
monitonng  and  limits  of  no  acutp 
toxicity  are  proposed  for  the  new 
discharges.  The  limits  were  developed 
using  the  dilutions  calculated  at  the 
edge  of  the  mixing  zone  and  an  acute  to 
chronic  ratio  of  ten  to  one.  An  acute 
toxicity  test  based  on  an  appropriate 
acute  to  chronic  ratio  is  considered  an 
equivalent  test  to  a  chronic  toxicity  test. 
The  ten  to  one  acute  to  chronic  ratio  is 
the  normal  ratio  for  most  industrial 
effluents  and  has  been  used  in  other 
NPDES  permits  where  the  effluent  is 
highly  diluted  in  the  receiving  stream 
and  an  acute  test  is  required  in  place  of 
a  chronic  test.  In  addition,  the  acute  test 
is  less  burdensome  to  permittees 
because  it  is  less  costly  than  a  chronic 
test  and  because  the  acute  test  will  be 
nm  on  less  dilute  effluent  there  is  less 
chance  for  laboratory  error.  As  with 
produced  water  toxicity  limits,  tables 
have  been  included  in  the  permit  from 
which  permittees  will  obtain  their 
critical  dilution  based  on  their  discharge 
rate,  pipe  diameter,  and  the  water  depth 
at  which  they  are  discharging. 
Permittees  will  be  required  to  conduct 
a  48-hour  acute  toxicity  test  to 
determine  compliance  with  the  limit. 

The  discharge  of  free  oil  is  proposed 
to  be  prohibited  in  these  discharges  to 
help  to  prevent  the  discharge  of  toxic 
pollutants  contained  in  oil,  which  may 
contaminate  these  discharges  and  cause 
unreasonable  degradation  of  the  marine 
envirorunent.  Ocean  discbarge  criteria 
(40  CFR  125.122)  include  ten  factors 
which  must  be  considered  in 
determining  whether  a  discharge  will 
cause  unreasonable  degradation  of  the 
marine  environment.  One  of  the  ten 
factors  which  must  be  examined  is  the 
potential  impacts  on  human  health 
through  direct  and  indirect  pathways. 
40  CFR  110.4  defines  quantities  of  oil 
which  may  be  harmful  to  public  health 
or  welfare  of  the  United  States  as  a 
discharge  which  causes  a  sheen  or 
discoloration  on  the  receiving  water. 
These  discharges  are  proposed  to  be 
limited  to  no  firee  oil  as  measured  using 
the  visual  sheen  test  method. 

Monitoring  for  toxicity  is  required  in 
the  pennit  based  on  the  discharge  rate. 
As  with  produced  water,  larger 
discharges  are  required  to  be  monitored 
more  fi«quently  than  small  ones 
because  they  are  less  dilute  at  the  edge 
of  the  mixing  zone  and  have  a  greater 


potential  to  cause  toxic  effwcts  The 
proposed  momloruxg  frequencies  are 
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Tlie  frequency  of  fiee  oil  monitoring 
is  required  to  be  once  per  %veek.  This  is 
the  same  frequency  as  required  for  well 
treatment,  completion,  and  workover 
fluids  and  should  not  be  too  onerous 
since  the  test  method  is  simple  and  can 
be  accomplished  on  site. 
DATES:  Comments  on  the  proposed 
permit  modificaticm  must  be  received  by 
Q  foVx^r  8,  1996. 

ADDRESSES:  Comments  on  the  proposed 
permit  modification  to  add  coverage  of 
the  new  miscellaneous  discharges 
should  be  sent  to;  Regional 
Administrator  Region  6,  U.S. 
Environmental  Protection  Agency.  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FU»»TH€R  INFORMATION  COMTACT:  Ms. 
Ellen  I. .*! lUH t- 1 .   Ktjg,u!i  t    U.S.  Environ- 
mental Protection  Agency,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
Telephone:  (214)  655-7513. 

A  copy  of  the  proposed  modified 
permit  or  a  detailed  fact  sheet  for  the 
modification  (neither  of  which  are 
included  in  this  Federal  Register  notice) 
may  be  obtained  fixwn  Ms.  Caldwell.  In 
addition,  the  current  administrative 
record  on  the  proposal  is  available  for 
examination  at  the  Region's  Dallas 
offices  during  normal  working  hours 
after  providing  Ms.  Caldwell  24  hours 
advanced  notice. 

Other  Legal  Requirements 

Oil  Spill  Requirements 

CWA  section  311  prohibits  the 
discharge  of  oil  and  hazardous  materials 
in  harmful  quantities.  Discharges  in 
compliance  with  NPDES  permit  limits^ 
are  excluded  from  this  prohibition,  but 
the  final  combined  permit  neither 
precludes  enforcement  action  for 
violations  of  CWA  section  311  nor 
relieves  permittees  from  any 
responsibilities,  liabilities,  or  penalties 
for  other  unauthorized  discharges  of  oil 
or  hazardous  materials  subject  to  CWA 
section  311. 

Endangered  Species  Act 

As  explained  at  58  FR  53203,  EPA  has 
found  that  issuance  of  the  New  Source 
General  Permit  will  not  adversely  affect 
any  listed  threatened  or  endangered 
species  or  designated  critical  habitat 
and  requested  written  concurrence  on 
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that  determination  from  the  National 
Marine  Fisheries  Service  (NMFS).  The 
same  determination  was  made  and 
concurrence  received  from  National 
Marine  Fisheries  Service  when  the 
existing  OC^S  general  permit  was 
reissued  on  November  19,  1992  and 
modified  on  December  .1.  1993.  On 
November  4,  1993,  NMFS  again 
provided  such  concurrence  on  the 
proposed  New  Source  General  Permit 
for  the  Western  Portion  of  the  Gulf  of 
Mexico  (GMG390000). 

Ocean  Discharge  Criteria  Evaluation 

At  58  FR  41476  and  58  FR  63964  EPA 
Region  fi  determined  that  discharges  in 
compliance  with  the  modified  Western 
Gulf  of  Mexico  Outer  Continental  Shelf 
general  permit  (GMG290000)  would  not 
cause  unreasonable  degradation  of  the 
marine  environment.  Since  the  modified 
existing  general  permit  and  the  New 
Source  General  Permit  are  nearly 
identical  and  EPA  Region  6  has 
determined  that  neither  permit  will 
cause  unrea.sonable  degradation  of  the 
marine  environment,  the  Region  finds 
that  i.ssuan(:e  of  the  combined  general 
permit  will  not  f:ause  unreasonable 
degradation  of  the  marine  environment. 

Environmental  Impact  Statement 

EPA  determined  that  issuance  of  the 
NPDES  New  Source  General  Permit  for 
the  Western  Portion  of  the  Outer 
Continental  Shelf  of  the  Gulf  of  Mexico 
was  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Thus,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  evaluation  of  the  potential 
environmental  consequences  of  the 
permit  action  in  the  form  of  an 
Environmental  Impact  Statement  (EIS) 
was  required.  The  Minerals 
Management  Service  (MMS)  had 
previously  examined  the  environmental 
consequences  in  their  final  EIS  which 
was  conducted  for  oil  and  gas  lease 
sales  142  and  143  in  the  OCS  Region  of 
the  Gulf  of  Mexico  EPA  adopted  that 
EIS  and  prepared  a  Supplemental  EIS 
(SEIS)  to  allow  for  additional 
consideration  and  evaluation  of 
potential  impacts  on  air  quality,  water 
quality,  including  radium  in  produced 
water,  and  cumulative  effects.  The  Draft 
SEIS  and  Final  SEIS  were  completed  in 
Ck:tober  1993  and  December  1994, 
respectively.  EPA  considered  all  the 
information  gathered  during  that  NEPA 
review  including  the  impact  analysis, 
comments  received  on  the  Draft  SEIS 
and  Final  SEIS.  input  received  from  the 
s<,oping  meeting  and  public  hearings  on 
the  Draft  SEIS  and  the  propose<i  NPDES 
f)ermit,  and  other  mfonnation  provided 
bv  interested  parties  during  the  SEIS 


process.  Additionally,  to  address 
impacts  relative  to  applicable  Federal 
and  State  regulatory  statutes,  programs, 
and  regulations,  consultation  was 
undertaken  with  the  Advisory  Council 
on  Historic  Preservation,  the  U.S.  Fish 
and  Wildhfe  Service,  the  National 
Marine  Fisheries  Service,  and  the  Texas 
Natural  Resource  Conservation 
Commissioa.  Through  this  process  EPA 
found  no  predicted  unacceptable  or 
potentially  significant  adverse  impacts, 
individually  or  cujnulatively,  that  were 
not  subject  to  control  through  regulation 
or  mitigation.  The  Record  of  Decision 
for  that  process  was  prepared  and  dated 
September  28, 1995.  Based  on  that 
Record  of  Decision,  EPA  is  issuing  the 
New  Source  general  permit. 

Coastal  Zone  Management  Act 

The  Region  found  the  proposed  New 
Source  General  Permit  consistent  with 
Louisiana's  approved  Coastal  Zone 
Management  Plan  and  submitted  that 
determination  and  a  copy  of  the 
proposed  permit  to  the  Louisiana 
Coastal  Commission  for  certification. 
After  informal  consultation,  the 
Commission  provided  such  certification 
on  August  1, 1994.  The  Commission 
also  previously  provided  such 
certification  for  the  modification  of  the 
existing  Western  Gulf  of  Mexico  Outer 
Continental  Shelf  general  permit  on 
October  14, 1993. 

Marine  Protection  and  Sanctuaries  Act 

Pursuant  to  the  Marine  Protection  and 
Sanctuaries  Act,  the  National 
Oceanographic  and  Atmospheric 
Administration  has  designated  the 
Flower  Garden  Banks,  an  area  within 
the  coverage  of  the  OCS  general  permit, 
a  marine  sanctuary.  The  OCS  general 
permit  prohibits  discharges  in  areas  of 
biological  concern,  including  marine 
sanctuaries.  No  change  adopted  today 
affects  that  prohibition. 

State  Water  Quality  Certification 

Because  discharges  to  state  waters  are  ' 
not  covered  by  the  combined  OCS 
general  permit,  its  terms  are  not  subject 
to  state  water  quahty  certification  under 
CWA  section  401. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12291  pursuant  to  Section  8(b)  of 
that  order.  Guidance  on  Executive  Order 
12866  contain  the  same  exemptions  on 
OMB  review  as  existed  under  Executive 
Order  12291.  In  fact,  however,  EPA 
prepared  a  regulatory  impact  analysis  in 
connection  with  its  promulgation  of  the 
guidelines  on  which  a  number  of  the 


New  Source  permit's  and  the  existing 
permit's  provisions  are  based  and 
submitted  it  to  OMB  for  review.  See  58 
FR  12494. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  in  EPA 
submissions  for  the  NPDES  program 
assigned  OMB  control  numbers  2040- 
0086  (NPDES  permit  application)  and 
2040-0004  (discharge  monitoring 
reports).  When  it  issued  the  existing 
OCS  general  permit.  EPA  estimated  it 
would  take  an  affected  facility  three 
hours  to  prepare  a  request  for  coverage 
and  38  hours  per  year  to  prepare 
discharge  monitoring  reports.  Likewise, 
when  EPA  proposed  the  New  Source 
General  Permit  it  estimated  the  same 
amount  of  time  needed  to  prepare 
requests  for  coverage  and  discharge 
monitoring  reports,  since  there  would 
be  few  differences  between  the 
requirements  for  the  two  different 
permits.  Changes  made  in  the  final 
combined  permit  will  not  add  to  the 
time  needed  to  fill  out  discharge 
monitoring  reports  or  request  coverage 
under  the  permit. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiHty  Act 
requires  that  federal  agencies  prepare  a 
regulatory  flexibility  analysis  for 
regulations  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  Offshore 
Subcategory  New  Source  Performance 
Standards  on  which  many  of  today  s 
New  Source  permit  issuance  is  twsed, 
EPA  prepared  an  economic  impact 
analysis  showing  they  would  directly 
impact  no  small  entities.  See  58  FR 
12492  Based  on  those  findings  and 
pursuant  to  5  U.S.C.  §  605(b),  EPA 
Region  6  has  certified  thai  issuance  of 
this  final  permit  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

NPDES  Permit  GMG290000  is  hereby 
combined  with  the  proposed  New 
Source  General  Permit  for  the  Western 
Gulf  of  Mexico  Outer  Continental  Shelf 
(Permit  No,  GMG390000)  and  is 
modified  to  read  as  it  appears  below 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.C.  1251  et  seq.  the  "Act"),  operators 
of  lease  blocks  in  the  Oil  and  Gas 
Extraction  Point  Source  Category  which 
are  located  in  Federal  waters  of  the 
Western  Portion  of  the  Gulf  of  Mexico 
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(defined  as  seaward  of  the  outer 
boundary  of  the  territorial  seas  off 
Louisiana  and  Texas)  are  authorized  to 
discharge  to  the  Western  Portion  of  the 
Federal  Waters  of  the  Gulf  of  Mexico  in 
accordance  with  effluent  limitations, 
monitoring  requirements,  and  other 
conditions  set  forth  in  Parts  1.  II.  and  ID 
hereof.  Also,  operators  of  lease  blocks 
located  in  the  temtonal  seas  of 
Louisiana  and  Texas  are  authorized  to 
discharge  produced  water  from  those 
lease  blocks  to  the  Western  Portion  of 
the  Federal  Waters  of  the  Gulf  of  Mexico 
in  accordance  with  effluent  limitations, 
monitoring  requirements,  and  other 
conditions  set  forth  in  Parts  I,  U,  and  III 
hereof 

Operators  of  lease  bio<:ks  located 
within  the  general  permii  area  must 
submit  written  notifif;ation  to  the 
Regional  .^dministrator  that  thev  intend 
to  be  covered  (See  Part  I.A.2).  Unless 
otherwise  notified  in  writing  by  the 
Regional  Administrator  after  submission 
of  the  notification,  owners  or  operators 
requesting  coverage  are  authorized  to 
discharge  under  this  general  permit. 
Operators  of  lease  blocks  within  the 
general  pennit  area  who  fail  to  notify 
the  Regional  Administrator  of  intent  to 
be  covered  by  this  general  permit  are 
not  authorized  under  this  general  permit 
to  discharge  pollutants  from  those 
facilities  Operators  who  have 
previously  submitted  a  wntten 
notification  of  intent  to  be  covered  by 
this  permit  need  not  submit  an 
additional  notification  of  intent  to  be 
covered. 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
are  not  authorized  to  discharge  under 
this  permit. 

This  permit  shall  become  effective  at 
Midnight  Central  Daylight  Savings  Time 
on  September  9,  1996. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
Central  Daylight  Savings  Time, 
November  18,  1997. 

Signed  this  18th  day  of  April,  1996. 
Oscar  Ramirez, 

Acting  Director,  Water  Quality  Protection 
Division,  EPA  Region  6. 

Part  I.  Requirements  for  NPDES  Permits 

Section  A.  Permit  Applicability  and 
Coverage  Conditions 

1.  Operations  Covered 

This  permit  establishes  effluent 
limitations,  prohibitions,  reporting 
requirements,  and  other  conditions  on 
discharges  from  oil  and  gas  facilities 
engaged  in  production,  field 
exploration,  developmental  drilling. 


well  completion,  and  well  treatment 
operations 

The  permit  coverage  area  consi.sts  of 
lease  blocks  located  m  and  discharging 
to  Federal  waters  m  the  CjuK  of  Mexicc 
seaward  of  the  outer  boundary  of  ttie 
territorial  seas  offshore  of  Louisiana  and 
Texas  and  shall  include  lease  blocks 
west  of  the  western  boundarv  of  the 
outer  c  ontmenta",  shell  lease  areas 
defined  as:  Mobile  \  iosca  Knoll  (north 
part),  Destin  I3ome.  Desoto  Canyon, 
Lloyd,  and  Henderson.  In  Texas,  where 
the  state  ha?;  mineral  rights  to  3  leagues, 
some  operators  with  state  lease  tracts 
are  required  to  request  coverage  under 
this  Federal  NPDES  general  permit.  In 
addition,  permit  coverage  consists  of 
produced  water  dischaiges  to  those 
Federal  waters  of  the  western  Gulf  of 
Mexico  from  lease  blocks  located  in  the 
territorial  seas  of  Texas  and  Louisiana. 
This  permit  does  not  authorize 
discharges  from  facilities  discharging  to 
the  territonal  seas  of  Louisiana  or  Texas 
or  firom  facilities  defined  as  "coastal", 
"onshore",  or  "stripper"  (see  40  CFR 
Part  435,  Subparts  C,  D,  and  E). 

2.  Notification  Requirements 

Written  notification  of  intent  to  be 
covered  including  the  legal  name  and 
address  of  the  operator,  the  lease  block 
number  assigned  by  the  Department  of 
Interior  or  the  state  or,  if  none,  the  name 
commonly  assigned  to  the  lease  area, 
and  the  number  and  type  of  facilities 
located  within  the  lease  block  shall  be 
submitted  at  least  fourteen  days  prior  to 
the  commencement  of  discharge.  If  the 
lease  block  was  previously  covered  by 
this  or  another  permit,  the  operator  shall 
also  include  the  previous  permit 
number  in  the  notification. 
Additionally,  if  an  appUcation  for  an 
individual  permit  for  the  activity  was 
previously  submitted  to  EPA  Region  6, 
the  notice  of  intent  shall  include  the 
application/permit  number  of  that 
application  or  the  permit  number  of  any 
individual  NPDES  permit  issued  by  EPA 
Region  6  for  this  activity. 

Permittees  located  in  lease  blocks  that 
(a)  are  neither  in  nor  adjacent  to  MMS- 
defined  "no  activity"  areas,  or  (b)  do  not 
require  live-bottom  surveys  are  required 
only  to  submit  a  notice  of  intent  to  be 
covered  by  this  general  permit. 
Permittees  who  are  located  in  lease 
blocks  that  are  either  in  or  adjacent  to 
"no  activity"  areas  or  require  Uve 
bottom  surveys  are  required  to  submit 
both  a  notice  of  intent  to  be  covered  that 
specifies  they  are  located  in  such  a  lease 
block,  and  in  addition  are  required  to 
submit  a  notice  of  commencement  of 
operations. 

Permittees  located  in  lease  blocks 
either  in  or  immediately  adjacent  to 


MMS-defined    no  et.tivity  '  areas,  shall 
be  responsible  for  determining  wtiether 
ft  controlled  discharge  rate  is  required 
The  maximum  discharge  rate  for  dnlling 
fluids  is  determined  D>  iht  Uisihiu-t 
froB  the  fiKaUty  to  the  "no  activity" 
ares  bowidsry  and  the  diecfaarge  rate 
equation  provided  in  Appendix  A.  The 
pennitlee  shall  report  the  <<i«»*i*f»  frooi 
tile  pennitted  facility  to  the  "BO 
activity"  area  twundary  and  the 
calculated  maxunum  diachaige  rate  to 
EPA  with  its  notice  of  cxaaaMBcement 
of  operations. 

For  permittees  located  in  lease  blocks 
that  require  live-bottom  surveys,  the 
final  determination  of  the  presence  or 
absence  of  hve-bottom  communities,  the 
distance  of  the  focihty  from  identified 

1!...    L.-»» J    <.V._ l_..l-._J 
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maximum  discharge  rate  shall  be 
reported  with  the  notice  of 
commencement  of  operations. 

All  notifications  of  intent  to  be 
covered  and  any  subsequent  reports 
imder  this  permit  shall  be  sent  to  the 
following  address:  Operations  Support 
Office  (6WQ-0).  Region  6,  U.S. 
Enviroimiental  Protection  Agency,  1445 
Ross  Ave.,  Dallas,  TX  75202. 
Operators  who  have  previously 
submitted  a  written  notification  of 
intent  to  be  covered  by  this  pennit  need 
not  submit  an  additional  notification  of 
intent  to  be  covered. 

3.  Termination  of  Operatknis 

Lease  block  operators  shall  notify  the 
Regional  Administrator  within  60  days 
after  the  permanent  termination  of 
discharges  from  their  faciUties  within 
the  lease  block. 

4.  Intent  to  be  Covered  by  a  Subsequent 
Permit 

Lease  block  operators  authorized  to 
discharge  by  this  permit  shall  notify  the 
Regional  Administrator  on  or  before 
May  19, 1997,  that  they  intend  to  be 
covered  by  a  subsequent  jsermit  that 
will  authorize  discharge  from  these 
facilities  after  the  termination  date  of 
this  permit  (November  18,  1997).  The 
notification  shall  include  the  previous 
permit  nimiber  assigned  to  the  lease 
block. 

Section  B.  Effluent  Limitations  and 
Monitoring  Requirements 

1.  Drilling  Fluids 

The  discharge  of  drilUng  fluids  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  Table  2  of 
Appendix  A  and  as  below. 

Special  NelK  The  pennit  prohibitioDS  and 
limitations  that  apply  to  drilling  fluids,  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  pennit  condition  that  may  apply  to  the 
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dxilling  fluid  discharges,  therefore,  also 
applies  t(i  cuttings  discharges. 

(Kxception)  The  discharge  rate  limit  for 
drdling  fluids  does  not  apply  to  drill 
cuttings 

(a)  Prohibitions 

Oil-Based  Drilling  Fluids  The 
discharge  of  oil-based  drilling  fluids  and 
inverse  emulsion  drilling  fluids  is 
prohibited 

Oil  Contaminated  Drilling  Fluids.  The 
di.scharge  of  drilling  fluids  which 
contain  waste  engine  oii.  cooling  oil, 
gear  oil  or  anv  iubru.ants  which  have 
been  previousiv  used  for  purposes  other 
than  borehole  lubrication,  is  prohibited. 

Diesel  Oil  Drilling  fluids  to  which 
anv  diesel  oil  has  been  added  as  a 
lubricant  may  not  be  dis<  barged. 

Mineral  Oil-  Mineral  oil  may  be  used 
only  as  a  i;arrier  fluid  (transporter  fluid), 
hibricitv  additive,  or  pill. 

Cadmium  and  Mercury  in  Barite. 
There  shall  be  no  discharge  of  drilling 
fluids  to  whiuh  barite  has  been  added, 
if  such  barite  contains  mercury  in 
excess  of  l.ii  mg/kg  Idry  weight)  or 
cadmium  in  e.xcess  of  3.0  mg/kg  (dry 
weight)  The  permittee  shall  analyze  a 
representative  sample  of  all  Stock  barite 
used  once,  prior  to  drilling  each  well, 
and  submit  the  results  for  total  mercury 
and  cadmium  in  the  Discharge 
Monitoring  Report  (DMR). 

It  inort'  ihaii   ine  well  is  being  drilled 
at  a  site,  new  analyses  are  not  required 
for  sub.sequeni  wells,  provided  that  ao 
new  supplies  of  bante  have  been 
rfueived  sin(  e  the  previous  analysis.  In 
this  case,  the  results  of  the  previous 
anaivsis  should  be  used  on  the  DMR. 

alternatively,  the  permittee  may 
provide  certification,  as  documented  by 
the  suppiierts),  that  the  barite  being 
u.sed  on  the  well'will  meet  the  above 
limiLs.  The  txHicentratioH  of  the  mercury 
and  cadmium  in  the  barite  shall  be 
reported  on  the  DMR  as  documented  by 
the  supplier. 

Analyses  shall  be  conducted  by 
absorption  specirophotometry  (see  40 
CFR  Part  136,  flame  and  flameless  AAS) 
and  the  results  expressed  in  mg/kg  (dry 
weight). 

Toxicity.  Discharged  drilling  fluids 
shall  meet  both  a  daily  minimvun  and  a 
monthly  average  minimum  96-hour 
LC50  of  at  least  30,000  ppm  in  a  9:1 
sea  water  to  drilhng  fluid  suspended 
particulate  phase  (SPP)  volumetric  ratio 
using  Mysidopsis  bahia.  Monitoring 
shall  be  performed  at  least  once  per 
month  for  both  a  daily  minimum  and 
the  monthly  average.  In  addition,  an 
end-of-well  sample  is  required  for  a 
daily  minimum.  The  type  of  sample 
required  is  a  grab  sample,  taken  from 
beneath  the  shale  shaker.  Permittees 


shall  report  pass  or  fail  on  the  DMR 
using  either  the  fidl  toxicity  test  or  the 
partial  toxicity  test  as  specified  at  58  PR 
12512;  however,  if  the  partial  toxicity 
test  shows  a  failure,  ail  testing  of  future 
samples  from  that  well  shall  be 
conducted  using  the  full  toxicity  test 
method  to  determine  the  9fi-hour  LC50. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen 
method  once  per  week  when 
discharging.  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

Discharge  Rate.  All  facilities  are 
subject  to  a  maximum  discharge  rate  of 
1,000  barrels  per  hour. 

For  those  facilities  sabject  to  the 
discharge  rate  limitation  requirement 
because  of  their  proxiuiiiy  to  areas,  uf 
biological  concern,  the  discharge  late  of 
drilling  fluids  shall  be  determined  by 
the  following  equation: 
R=10  [3  Log  (d/15)+TJ 
Where: 

R=discharge  rate  (bbl/hr) 
d=distance  (meters)  &t)m  the  boundary 
of  a  controlled  discharge  rate  area 
Tr=toxicity-based  discharge  rate  term 
(log  (LC50x8xlO--6)l  /  0,3657 

Drilliog  fluids  discharges  (based  on  a  mud 
toxicity  of  30,000  ppm)  equal  to  or  less  than 
544  meters  firom  areas  of  biological  concern 
shall  comply  with  the  discharge  rate  obtained 
from  the  equation  above.  Drilling  fluids 
discharges  which  are  shunted  to  the  bottom 
as  required  by  MMS  lease  ,stipulation  are  not 
subject  to  this  discharge  rate  control 
requirement. 

All  discharged  drilling  fluids, 
including  those  fluids  adhering  to 
cuttings  must  meet  the  limitations  of 
this  section  except  that  discharge  rate 
limitations  do  not  apply  before 
installation  of  the  marine  riser, 
(c)  M(Hutoring  Requirements 
Drilling  Fluids  Inventory.  The 
permittee  shall  maintain  a  precise 
chemical  inventory  of  all  constituents 
and  their  total  volume  or  mass  added 
downhole  for  each  well. 

2.  Drill  Cuttings 

The  discharge  of  drill  cuttings  shall  be 
limited  and  monitored  by  the  permittee 
as  specified  in  Appendix  A,  Table  2  and 
as  below. 

(a)  Prohibitions 

Cuttings  from  Oil  Based  Drilling 
Fluids.  The  discharge  of  cuttings  that 
are  generated  while  using  an  oil-based 
or  invert  emulsion  mud  is  prohibited. 

Cuttings  from  Oil  Contaminated 
Drilling  Fluids.  The  discharge  of 
cuttings  that  are  generated  using  drilling 
fluids  which  contain  waste  engine  oil, 
cooling  oil,  gear  oil  or  any  lubricants 
which  have  been  previously  used  for 


purposes  other  than  borehole 
lubrication,  is  prohibited. 

Cuttings  Generated  Using  Drilling 
Fluids  which  Contain  Diesel  Oil  Drill 
cuttings  generated  using  drilling  fluids 
to  which  any  diesel  oil  has  been  added 
as  a  lubricant  may  not  be  discharged. 

Cuttings  Generated  Using  Mineral  Oil. 
The  discharge  of  cuttings  generated 
using  drilling  fluids  which  contain 
mineral  oil  is  prohibited  except  when 
the  mineral  oil  is  used  as  a  carrier  fluid 
(transporter  fluid),  lubricity  additive,  or 
pill. 

Cadmium  and  Mercury  in  Barite  Drill 
cuttings  generated  using  drilling  fluids 
to  which  barite  has  been  added  shall  not 
be  discharged  if  such  barite  contains 
mercury  in  excess  of  1.0  mg/kg  (dry 

:„V.»l  --  .~«.4n^;...-r.  ;.^  ^^^^,--  «f  o  o  mo/ 
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kg  (dry  weight). 

Toxicity.  Drill  cuttings  generated 
using  drilling  fluids  with  a  daily 
minimum  or  a  monthly  average 
minimum  96-hour  LC50  of  less  than 
30,000  ppm  in  a  9:1  seawater  to  drilling 
fluid  suspended  particulate  phase  (SPP) 
volumetric  ratio  using  Mysidopsis  bahia 
shall  not  be  discharged. 

(b)  Limitations 

Free  Oil  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  week  when 
rii-scharging  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

3.  Deck  Drainage 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged,  as  determined  by  the  visual 
sheen  method  on  the  surface  of  the 
receiving  water.  Monitoring  shall  be 
performed  once  per  day  when 
discharging,  during  conditions  when  an 
observation  of  n  visual  sheen  ov  the 
surface  of  the  receiving  water  is  possible 
in  the  vicinity  of  the  discharge,  and  the 
facility  is  manned.  The  number  of  days 
a  sheen  is  observed  must  be  recorded. 

4.  Produced  Water 
(a)  Limitations 

Flow  Rate.  Produced  water  discharges 
from  all  outfalls  located  within  100 
meters  of  each  other  shall  not  exceed 
25,000  bbl/day-  This  hmitation  includes 
any  seawater  which  has  been  added  to 
the  produced  water  waste  stream. 

(Exception)  The  combined  flow  from 
vertically  separated  discharges  within 
the  same  mixing  zone  may  exceed 
25,000  bbl/day  if  the  discharge  ports  are 
sufficiently  vertically  separated  to 
prevent  the  discharge  plumes  from 
colliding.  Dispersion  modeling  to 
determine  sufficient  separation  between 
discharge  ports  shall  be  accomplished 
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using  CORMIXl  with  the  input 
parameters  and  Brooks  Equation  as 
descnbed  later  in  this  permit.  The 
produced  water  flow  from  a  sir»gle 
dischar^  point  (including  any  added 
seawaterl  shall  not  exceed  25.000  bbl 
day 

Oil  and  Greni>e.  Prod»K;eri  water 
discharjjes  must  meet  l)Oth  a  daily 
maximum  of  42  mg/i  and  a  monthly 
average  of  29  mg/'l  for  oil  and  grease 
The  sample  type  shall  be  either  grab,  or 
a  24-hour  composite  which  consists  of 
the  arithmetu:  average  of  the  results  of 
4  grab  samples  taken  over  a  24-hour 
period.  If  only  one  sample  is  taken  for 
anv  one  month,  it  must  meet  both  the 
daily  and  monthly  limits  Samples  shall 

K«>  nf\\\c^^(u\  nrirvr  tr>  tho  a/iHifinn  of  anv 
^^  ^v>.- ^..-. ~  ----   -     -"J 

seawater  to  the  produced  water  waste 
stream.  The  analytical  method  is  that 
^)ecified  at  40  CFR  Part  136 

Toxicity.  The  7-day  average  minimum 
and  monthly  average  minimum  No 
Observable  Effe<:t  Concentration  (NC^C) 
must  be  equal  to  or  greater  than  the 
critical  dilution  concentration  spe<;ified 
in  Table  1  of  this  permit  Critical 
dilution  shall  be  determined  using 
Table  l  of  this  permit  and  is  based  on 
the  discharge  rate  most  recently 
reported  on  the  discharge  monitoring 
report,  discharge  pipe  diameter,  and 
water  depth  tetween  the  discharge  pipe 
and  the  bottom.  Facilities  which  have 
not  previously  reported  produced  water 
flow  on  the  discharge  monitoring  report 
shall  use  tlie  most  recent  monthly 
average  flow  for  determining  the  critical 
dilution  from  Table  1  of  this  permit.  The 
monthly  average  minimum  NOEC  value 
is  defined  as  the  arithmetu  average  of 
all  7-day  average  NOEC  values 
determined  during  the  month. 

(Exception)  Permittees  wishing  to 
increase  mixing  mav  nse  a  horizontal 
diffu.ser.  add  seawater.  or  may  install 
multiple  discharge  ports. 

Permittees  using  a  horizontal  diffuser 
shall  install  the  diffuser  designed  so  that 
the  7-day  average  minimum  and 
monthly  average  minimum  No 
Observable  Effet;t  Concentration  (NOEC) 
is  equal  to  or  greater  than  the  critical 
dilution  concentration  as  calculated  by 
the  following  method. 

The  method  for  running  CORMIX2  is 
as  follows: 

1     The  horizontal  diffuser  predicted 
mixing  shall  be  determined  by  the 
f)ermittee  using  the  CORMIX2  model 
and  the  Brooks  equation  (defined  in 
Step  3,  below)  with  the  following  input 
conditions; 

Density  Gradient=0.15  Otm 
Ambient  seawater  density  at  diffuser 

depth^lOi;  kg/m^ 
Produced  water  density=1070  kg/m^ 


Current  speed=10  cm/sec, 

2  Calculate  the  near  field  dilution 
fm;tor  (S)  at  the  end  of  the  impingement 
"egion,  the  calculated  collapsed  plum* 
width  (H).  and  downstream  distance 
where  the  impingement  region  ends  txj 
horn  the  CORMIX2  model 

3  Using  the  input  (onditions  from 
Step  1  and  calculated  f<K;tors  from  Step 
2,  above,  cahuiste  the  far  field  dilution 
factor  Cj/C,  using  the  Brooks  equation. 


r 
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where: 

Ci=concentration  at  end  of  impingement 

C=concentration  at  edge  of  100  m 

mixing  zone 
H=collap8ed  plume  width  in  meters 
A=4/3  power  law  dispersion  parameter 

=  0.000453  m^^/sec 
u=current  speed 
x=downstream  distance  wnere 

impingement  region  ends  (firom  step 

1 . above) 
t=travel  time  from  end  of  impingement 

to  100  m,  =  (100m  -  x)/u  and; 
erf=the  error  function 

4    The  total  dilutimi  at  the  100  m 
mixing  zone  is  defined  as  the  product  of 
the  near-field  dilution  factor,  S,  found 
in  step  2  and  the  far-field  dilution 
factor,  Cj/C,  calculated  is  Step  3. 

Permittees  shall  state  the  calculated 
critical  dilution  corresponding  to  that 
diffuser  on  the  annual  Discharge 
Monitoring  Report  (DMR)  with  a 
certification  that  the  diffuser  is 
installed.  The  CC»MIX2  model  runs 
shall  be  retained  by  the  permittee  as 
part  of  its  NPDES  records. 

Permittees  using  vertically  aligned 
multiple  discharge  ports  shall  provide 
vertical  separation  between  ports  which 
is  consistent  with  Table  1 A  of  this 
permit.  When  multiple  discharge  ports 
are  installed,  the  depth  difference 
between  the  discharge  port  closest  to  the 
sea  floor  and  the  sea  floor  shall  be  the 
depth  difference  used  to  determine  the 
critical  dilution  from  Table  1  of  this 
jjermit.  The  critical  dilution  value  shall 
be  based  on  the  port  flow  rate  (total  flow 
rate  divided  by  the  number  of  discharge 
ports)  and  based  on  the  diameter  of  the 
discharge  port  (or  smallest  discharge 
port  if  they  are  of  different  styles). 
When  seawater  is  added  to  the 
produced  water  prior  to  discharge,  the 
total  produced  water  flow,  including  the 
added  seawater,  shall  be  used  in 
determining  the  critical  dilution  from 
Table  1. 


(b)  Monitoring  Requireiwents 

Fiow  Once  per  month,  an estiaate of 

'he  flow  fMCTl")'  mu.st  b*  re<.orded 

.'fxxir'fi    Ttw  flow  user!  tc  detemncK- 
'tie  tregucru  \  o*  !o\u:ii\  st'siinj;  shfli:  Iw 
the  flow  Bios'  r-tf  t^Dtiv  rv^HirtHC  on  tlit 
diiefc«igBnK>rii!(>rinc  rFpor*  tor  rht- 
facility,  FacliitlP^  which  have  ri!>' 
previously  rt-jHinec  pr*.Klu(;ec  v*»tHr 
How  on  the  discharge  monitonng  report 
altali  UM  the  most  recent  month!>' 
■variige  flow.  IIm  requires  frvqueiu  y  of 
testing  shall  be  determined  as  fdiows: 


Oscfiafgc  'aifc 

quertc) 

0-4ftbb*««y    

50CM.69C  nwoay  .... 
•!,60C  tJtH'oav  artd 

One*  pe*  Qkiarter 
One*  r>#'  "^ionf 

Samples  for  monitoring  produced 
wat«'  toxicity  shall  be  collected  after 
addition  of  any  added  gubataBoes, 
including  seaw^er  diat  ia  added  prior  to 
discharge,  and  before  the  flow  is  split 
for  multiple  discharge  ports.  Samples 
also  shall  be  representative  of  produced 
water  discharges  when  scale  inhibitors, 
corrosion  inhibitms,  bioddes,  paraffin 
inhibitors,  well  completion  fhiids, 
workover  fluids,  and/or  well  treatment 
fluids  are  used  in  operations. 

If  the  permittee  has  been  cranpliant 
with  this  toxicity  limit  for  one  full  year 
(12  consecutive  months),  the  required 
testing  frequency  shall  be  reduced  to 
cmce  per  year. 

Bioaccumulation.  Facilities  which 
discharge  more  than  4,600  bwrels  of 
produced  water  per  day  shall  collect 
and  monitor  marine  organism  tissue 
samples  twice  per  year.  The  discharge 
rate  used  to  determine  participation 
under  these  requirements  shall  be  the 
flow  most  recently  reported  to  EPA 
Region  6  on  the  discharge  monitoring 
report.  Facihties  which  have  not 
previously  reported  produced  water 
flow  on  the  discharge  monitoring  report 
shall  use  the  most  recently  recorded 
monthly  average  flow  to  determine  if 
they  are  required  to  ctHiduct 
bioaccumulation  monitoring.  Marine 
organism  edible  tissue  shall  be 
monitored  for  the  following  poUutants: 
Benzo  (a)  Pyrene.  Fluorene,  Bis  (2- 
ethylhexyl)  Phthalate,  Ethylbenzene, 
Toluene,  Benzene,  Phenol,  Arsenic. 
Cadmium,  Mercury,  Radium  226,  and 
Radium  228.  "nuee  marine  species,  with 
five  adults  from  each  of  those  species, 
shall  be  collected  and  sampled  twice 
annually  from  the  receiving  waters. 
Samples  shall  be  collected  within  100 
meters  downcurrent,  from  the  point  of 
discharge,  at  the  time  of  discharge  of 
produced  water.  Organisms  taken  shall 
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include  one  species  of  mollusc,  one 
species  of  Crustacea,  and  one  species  of 
iiektonic  fish.  Species  sampled  for 
edible  tissue  shall  be  firom  the  following  < 
list: 


Crustacea 

Mollusc 

Nektonic  Fish 

Blue  Crab  

Eastern  Oys- 

Atlantic 

ter 

Croaker 

Stone  CraD 

Clam  Spe- 

Snapper 

cies 

Species 

Shrimp  Spe- 

Mussel  Spe- 

Grouper Spe- 

aes. 

cies 

cies 

Sampling  shall  be  conducted  once 
during  the  summer  months  (June 
through  August)  and  once  during  the 
winter  months  (December  through 
Febniary).  Results  shall  be  reported  in 
the  DMR  for  the  reporting  period  in 
which  samples  are  collected  and 
analyzed.  Permittees  newly  covered 
under  this  permit  who  discharge  in 
excess  of  4,600  bbl/day  of  produced 
water  shall  commence  bioaccumulation 
monitoring  within  two  years  after  the 
discharge  exceeds  4,600  bbl/day. 
Permittees  previously  covered  by  permit 
No.  GMG290000  who  did  not 
participate  in  the  EPA  Region  6 
approved  industry  wide 
bioaccumulation  study  were  required  to 
commence  monitoring  within  2  years  of 
November  19, 1992. 

Alternatively,  operators  required  to 
conduct  bioaccumulation  monitoring 
under  this  permit  may  participate  in  the 
EPA  Region  6  approved  industry-wide 
bioaccumulation  monitoring  study. 
Monitoring  conducted  under  the  study 
shall  constitute  compliance  with  the 
bioaccumulation  monitoring 
requirements  of  Part  I.B.4.(b)  of  this 
permit  for  those  permittees  who 
participate  in  such  a  study. 

Radioactivity.  Produced  water 
discharges  shall  be  monitored  for 
Radium  226  and  Radium  228  (See  Part 
ID. 7),  The  flow  used  to  determine  the 
frequency  of  radiation  monitoring  shall 
be  the  flow  most  recently  reported  on 
the  discharge  monitoring  report  for  the 
facility.  Facilities  which  have  not 
previously  reported  produced  water 
flow  on  the  discharge  monitoring  report 
shall  use  the  most  recently  recorded 
month Iv  average  flow.  The  required 
frequency  of  testing  shall  be  determined 
as  follows: 


Discharge  rate 

Monitoring  frequency 

0-499  Obl/day  

500-4,599  tJbl/day  ... 
4,600  DOVday  ana 
above. 

OrKe  per  year. 
Once  per  quarter. 
Once  per  month. 

When  the  permittee  has  monitored  for 
radioactivity  for  one  full  year  the 
required  testing  firequency  shall  be 
reduced  to  once  per  year. 

5.  Produced  Sand 

There  shall  be  no  discharge  of 
produced  sand. 

6.  Well  Treatment  Fluids,  Completion 
Fluids,  and  Workover  Fluids 

(a)  Limitations 

Free  Oil.  No  firee  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  day  when  discharging 
and  the  facility  is  manned.  The  number 
of  days  a  sheen  is  observed  must  be 
recorded. 

Oil  and  Grease.  Well  treatment, 
completion,  and  workover  fluids  must 
meet  both  a  daily  maximiun  of  42  mg/ 
1  and  a  monthly  average  of  29  mg/1 
limitation  for  oil  and  grease.  The  sample 
type  may  be  either  grab,  or  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
taken  within  the  24-hour  period.  If  only 
one  sample  is  taken  for  any  one  month, 
it  must  meet  both  the  daily  and  monthly 
limits.  The  analytical.method  is  that 
specified  at  40  CFR  Part  136. 

Priority  Pollutants.  For  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids,  the  discharge  of  priority 
pollutants  is  prohibited  except  in  trace 
amounts.  Information  on  the  specific 
chemical  composition  of  any  additives 
containing  priority  pollutants  shall  be 
recorded. 

(Note)  If  materials  added  downhole  as 
well  treatment,  completion,  or  workover 
fluids  contain  no  priority  pollutants,  the 
discharge  is  assumed  not  to  contain 
priority  pollutants  except  possibly  in 
trace  amoimts. 

(b)  Monitoring  Requirements 

This  discharge  shall  be  considered 
produced  water  for  monitoring  purposes 
when  commingled  with  produced 
water. 

7.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  10  or  More 
Persons) 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged.  Observations  must  be  made 
once  per  day,  during  daylight  in  the 
vicinity  of  sanitary  waste  outfalls, 
following  either  the  morning  or  midday 
meals  and  at  the  time  during  maximum 
estimated  discharge. 

(b)  Limitations 

Residual  Chlorine.  Total  residual 
chlorine  is  a  surrogate  parameter  for 


fecal  col i form.  DiJJcharge  of  residual 
chlorine  must  meet  a  minimum  of  1  mg/ 
1  and  shall  be  maintained  as  close  to  this 
concentration  as  possible.  A  grab 
sample  must  be  taken  once  per  month 
and  the  concentration  recorded 
(approved  method,  Hach  CN-66-DPD). 

(Exception)  Any  facility  which 
properly  operates  and  maintains  a 
marine  sanitation  device  (MSD)  that 
complies  with  pollution  control 
standards  and  regulations  under  section 
312  of  the  Act  shall  be  deemed  in 
compliance  with  permit  limitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facility. 

8.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  9  or  Fewer 
Persons  or  Intermittently  by  Any 
Number) 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged  to  the  receiving  waters.  An 
observation  must  be  made  once  per  day 
for  floating  solids.  Observation  must  be 
made  during  daylight  in  the  vicinity  of 
sanitary  waste  outfalls  following  either 
the  morning  or  midday  meal  >*.  '  at  a 
time  during  maximum  estimated 
discharge.  The  number  of  days  solids 
are  observed  must  be  recorded. 

(Exception)  Any  facility  which 
properly  operates  and  maintains  a 
marine  .sanitation  device  (MSD)  that 
complies  with  pollution  control 
standards  and  regulations  under  section 
312  of  the  Act  shall  he  deemed  to  be  in 
compliance  with  permit  limitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facility. 

9.  Domestic  Waste 

(a)  Prohibitions 

Solids.  No  floating  solids  or  foam 
shall  be  discharged. 

(b)  Monitoring  Requirements 

An  obser\'atian  shall  be  made  once 
per  dav  during  daylight  in  the  vicinity 
of  domestic  waste  outfalls  following  the 
morning  or  midday  meal  and  at  a  time 
during  maximum  estimated  discharge. 
The  number  of  days  solids  are  observed 
must  be  recorded. 

10.  Miscellaneous  Discharges 

Desalination  Unit  Discharge 
Diatomaceous  Earth  Filter  Media 
Blowout  Preventer  Fluid 
Uncontaminated  Ballast  Water 
Uncontaminated  Bilge  Water 
Mud.  Cuttings,  and  Cement  at  the 

Sea  floor 
Uncontaminated  Freshwater 
Uncontaminated  Seawater 
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Boiler  Blowdown 
Source  Water  and  Sand 
Elxcess  Cement  Slurry 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Discharge  is  limited  to  those 
times  that  a  visuai  sheen  observation  is 
possible  unless  the  operator  uses  the 
stati(  sheen  method.  Monitoring  shall 
be  performed  using  the  visual  sheen 
method  on  the  surface  of  the  receiving 
water  once  per  week  when  discharging, 
or  by  use  of  the  static  sheen  method  at 
the  operator's  option.  The  number  of 
days  a  sheen  is  observed  must  be 
recorded. 

(Exceptions)  Uncontaminated 
seawater.  uncontaminated  freshwater, 


ayjKii  v>c; 


uncontaminated  bilge  water,  and 
uncontaminated  ballast  water  may  be 
discharged  from  platforms  that  are  on 
automatic  purge  systems  without 

monitoring  for  free  oil  when  the 
facilities  are  not  manned.  Additionally, 
discharges  at  the  seafloor  of:  muds  and 
cuttings  prior  to  installation  of  the 
marine  riser,  cement,  and  blowout 
preventer  fluid  may  be  discharged 
without  monitoring  with  the  static 
sheen  test  when  conditions  make 
observation  of  a  visual  sheen  on  the 
surface  of  the  receiving  walar 
impossible. 

Section  C.  Other  Discharge  Limitations 

1.  Floating  Solids  or  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  from  any  source 
in  other  than  trace  amounts. 

(Exception)  For  new  sources,  this 

limitation  only  applies  to  miscellaneous 
discharges  and  domestic  waste 
discharges. 

2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
halogenated  phenol  compounds  as  a 
part  of  any  waste  stream  authorized  in 
this  pennit. 

3.  Dispersants,  Surfactants,  and 
Detergents 

The  facility  operator  shall  minimize 
the  discharge  of  dispersants.  surfac-tants 
and  detergents  except  as  nec^essary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Safety  and  Health 
Administration  and  the  Minerals 
Management  Service  This  restriction 
applies  to  tank  cleaning  and  other 
operations  which  do  not  directly 
involve  the  safety  of  workers  The 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil, 
thereby  increasing  toxicity  and  making 
the  detection  of  a  discharge  of  oil  more 
difficult. 


4  Ciarbage 

The  discharge  of  garbage  (See  Part 
U.G.32)  IS  prohibited 

(Exception)  Comminuted  food  waste 
(able  to  pass  through  a  «:reen  with  a 
mesh  no  lander  tiian  25  mm.  approx.  1 
inch)  mav  Iw  discharged  when  12 
nautical  miles  or  more  from  land. 

5.  Area  of  Biological  Concern 

There  shall  be  no  discharge  in  Areas 
of  Biological  Concern,  including  marine 
sanctuaries  The  Flower  Crarden  Banks 
has  been  determined  to  oe  &  .Marine 
Sanctuary  and  is  within  the 
geographical  area  roverf>d  under  this 
permit. 

Section  D.  Other  Conditions 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  maimer  specified  by  the  Agency. 

2.  Drilling  Fluids  Toxicity  Test 

The  approved  test  method  for  permit 
compliance  is  identified  as:  Drilling 
Fluids  Toxicity  Test  58  FR  12453, 
Appendix  2. 

3.  Produced  Water  Toxicity  Testing 
Requirements  (7-day  Chronic  NCffiC 
Marine  Limits) 

The  approved  test  methods  for  permit 
compliance  are  identified  in  40  CFR 
Part  136  and  pubhshed  at  60  FR  53528. 

(a)  The  permittee  shall  utilize  the 
Mysidopsis  bahia  (Mysid  shrimp) 
chronic  static  renewal  7-day  survival 
and  growth  t-ast  osing  Method  1007.0. 

(b)  The  permittee  shall  utiUze  the 
Menidia  beryllina  (Inland  Silverside 
minnow)  chronic  static  renewal  7-day 
larval  survival  and  growth  test  (Method 
1006.0). 

(c)  When  the  testing  frequency  stated 
above  is  less  than  monthly  and  the 
effluent  fails  the  survival  endpoint  at 
the  low-flow  effluent  concentration 
(critical  dilution),  the  permittee  shall  be 
considered  in  violation  of  this  permit 
limit  and  the  frequency  for  the  affected 
species  will  increase  to  monthly  until 
such  time  compliance  with  the  Lethal 
No  Observed  Effect  Concentration 
(NOEC)  effluent  limitation  is 
demonstrated  for  a  period  of  three 
consecutive  months,  at  which  time  the 
permittee  may  return  to  the  testing 
frequency  stated  in  Part  I.B.4.b  of  this 
permit.  During  the  period  the  permittee 
is  out  of  compliance,  test  results  shall  be 
reported  on  the  DMR  for  that  reporting 
period. 

(d)  This  permit  may  be  reopened  to 
require  chemical  specific  effluent  limits, 
additional  testing,  and/or  other 
appropriate  actions  to  address  toxiciiy. 


(e)  The  permittee  shall  prepare  a  full 
report  of  the  results  of  all  tests 
conducted  pursuant  to  this  section  in 
accordance  with  the  Report  Preparation 
Section  of  "Short-Term  Methods  for 
Estimating  the  Chronic  Toxicity  of 
EffluMits  and  Receiving  Waters  to 
Marine  and  Estuarine  Organisms",  EPA/ 
600/4-91/003,  or  the  most  current 
publication,  for  every  valid  or  invalid 
toxicity  test  initiated  whether  carried  to 
completion  or  not.  The  permittee  shall 
retain  each  full  report  pursuant  to  the 
provisions  of  Part  n.C.3  of  this  permit 
The  fwrmittee  shall  submit  full  reports 
only  upon  the  specific  request  of  the 
Agency. 

(f)  In  accordance  with  Part  n.D.4  of 
this  pwrmit,  the  permittee  shall  report 
on  the  DMR  for  the  reporting  period  the 
lowest  Whole  Effluent  Lethality  values 
determined  for  either  species  for  the  30- 
Day  Average  Minimum  and  7-Day 
Minimum  under  Parameter  No.  22414, 
and  the  permittee  shall  report  the 
results  of  the  valid  toxicity  test  as 
follows: 

1.  Menidia  Beryllina  (Inland 
Silverside  Minnow). 

(A)  If  the  Island  Silverside  minnow 
No  Observed  Effect  Concentration 
(NOEC)  for  survival  is  less  than  the 
critical  effluent  dilution,  enter  a  "1"; 
otherwise,  enter  a  "0".  Parameter  No. 
TLP6B  on  the  Discharge  Monitoring 
Report. 

(B)  Report  the  Inland  Silverside 
minnow  NOEC  value  for  survival. 
Parameter  No.  TOP6B  on  the  Discharge 
Monitoring  Report. 

(C)  Report  the  Inland  Silverside 
minnow  NOEC  value  for  growth. 
Parameter  No.  TPP6B  on  the  Discharge 
Monitoring  Report. 

(D)  Report  the  %  coefficient  of 
variation  (larger  of  critical  dilution  and 
control).  Parameter  No.  TQP6B  on  the 
Discharge  Monitoring  Report. 

2.  Mysidopsis  Bahia  (Mysid  Shrimp). 

(A)  If  the  Mysid  shrimp  NOEC  for 
survival  is  less  than  the  critical  effluent 
dilution,  enter  a  "1";  otherwise,  enter  a 
"0".  Parameter  No.  TLP3E  on  the 
Discharge  Monitoring  Report. 

(B)  Report  the  Mysid  shrimp  NOEC 
value  for  survival,  Parameter  No.  TOP3E 
on  the  Discharge  Monitoring  Report. 

(C)  Report  the  Mysid  shrimp  NOEC 
value  for  growth.  Parameter  No.  TPP3E 
on  the  Discharge  Monitoring  Report. 

(D)  Report  the  %  coefficient  of 
variation  (larger  of  critical  dilution  and 
control).  Parameter  No.  TQP3E  on  the 
Discharge  Monitoring  Report. 

4.  Bioaccumulation  Testing 

The  approved  test  methods  for 
bioaccumulation  testing  of  edible  fish 
tissue  are: 
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Organics:  Gas  Chromatograph/Mass 
Spectrometric,  Method  Number  516, 
Standard  Methods  for  Examination  of 
Water  and  Waste  Water,  16th  Edition. 

Metals:  Electrothermal  Atomic 
Absorption  Spectrometry.  Method 
Number  304,  Standard  Methods  for 
Examination  of  Water  and  Waste  Water, 
16th  Edition. 

5.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  bv  observing  the  surface  of  the 
receiving  water  for  the  presence  of  a 
sheen  while  discharging.  The  operator 
must  conduct  a  visual  sheen  test  only  at 
times  when  a  sheen  could  be  observed. 
This  restriction  eliminates  observations 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  overcast  skies,  rough  seas, 
etc.). 

The  observer  must  be  positioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  observer 
can  detect  a  sheen  should  it  surface 
down  current  from  the  discharge.  For 
discharges  that  have  been  occurring  for 
a  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  during  both  discharge  and  at  5 
minutes  after  discharge  has  ceased. 

6.  Static  Sheen  Test 

a.  Scope  and  Application 

The  static  sheen  test  is  to  be  used  as 
a  compliance  test  for  the  "no  free  oil" 
requirement  for  discharges  of  drilling 
fluids;  drill  cuttings:  and  well  treatment, 
completion,  and  workover  fluids.  For  all 
other  discharges  with  a  "no  free  oil 
discharge"  requirement  except  deck 
drainage,  the  static;  sheen  test  is  to  be 
used  as  a  compliance  test  when  it  is  not 
possible  for  the  operator  to  accomplish 
a  visual  sheen  ob.servation  on  the 
surface  of  the  re<;eiving  water.  This 
would  preclude  an  operator  from 
attempting  a  visual  sheen  observation 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  during  rough  seas,  etc.).  Free 
oil  refers  to  any  oil  contained  in  a  waste 
stream  that  when  discharged  will  cause 
a  film  or  sheen  upon  or  a  discoloration 
of  the  surface  of  the  receiving  water. 

b.  Summary  of  Method 

15  ml  samples  of  drilling  fluids;  well 
treatment,  completion  and  workover 
fluids,  formation  test  fluids,  or  treated 
wastewater  from  drilling  fluid 
dewatenng  activities,  or  15  gm  (wet 
weight  basis)  samples  of  drill  cuttings  at 
produced  sand  are  introduced  into 
ambient  seawater  in  a  container  having 


an  air  to  liquid  interface  area  of  1000 
cm^  (155.5  in^).  Samples  are  dispersed 
within  the  container  and  observations 
made  no  more  than  one  hour  later  to 
ascertain  if  these  materials  cause  a 
sheen,  iridescence,  gloss,  or  increased 
reflectance  on  the  surface  of  the  test 
seawater.  The  occurrence  of  any  of  these 
visual  observations  will  constitute  a 
demonstration  that  the  tested  material 
contains  "free  oil",  and  therefore, 
resiilts  in  a  prohibition  on  its  discharge 
into  receiving  waters. 

c.  Interferences 

Residual  "free  oil"  adhering  to 
sampling  containers,  the  magnetic 
stirring  bar  used  to  mix  drilling  Fluids, 
and  the  stainless  steel  spatula  used  to 
mix  drill  cuttings  will  be  the  principal 
sources  of  contamination  problems. 
These  problems  should  only  occur  if 
improperly  washed  and  cleaned 
equipment  are  used  for  the  test.  The  use 
of  disposable  equipment  minimizes  the 
potential  for  similar  contamination  from 
pipets  and  the  test  container. 

d.  Apparatus,  Materials,  and  Reagents 

d.l    Apparatus 

d.1.1    Sampling  Containers — 1  L 
polyethylene  beakers  and  1  L  glass 
beakers. 

d.l. 2    Graduated  cylinder— 100  ml 
graduated  cylinder  required  only  for 
operations  where  predilution  of  mud 
discharges  is  required. 

d.1.3    Plastic  disposable  weighing 
boats. 

d.1.4    Triple-beam  scale 

d.l. 5    Disposable  pipets — 25  ml 
disposable  pipets 

d.l. 6     Magnetic  stirrer  and  stirring 
bar. 

d.l. 7    Stainless  steel  spatula 

d.1.8    Test  container — open  plastic 
container  whose  internal  cross-section 
parallel  to  its  opening  has  an  area  of 
lOOOtSO  cm^  (155.517.75  in^),  and  a 
depth  of  at  least  13  cm  (5  inches)  and 
no  more  than  30  cm  (11.8  inches) 

d.2    Materials  and  Reagents 

d-2.1    Plastic  liners  for  the  test 
container — Oil  free,  heavy  duty  plastic 
trash  can  liners  that  do  not  inhibit  the 
spreading  of  an  oil  film  Liners  must  be 
of  sufficient  size  to  completely  cover  the 
interior  surface  of  the  test  container. 
Permittees  must  detemrine  an 
appropriate  local  source  of  liners  that  do 
not  inhibit  the  spreading  of  0.05  ml 
diesel  fuel  added  to  the  lined  test 
container  under  the  test  conditions  and 
protocol  described  below. 

d.2.2    Ambient  receiving  water. 

e.  Calibraticm 

None  currently  specified. 


f.  Quality  Control  Procedures 
None  currently  specified. 

g.  Sample  Collection  and  Handling 

g.l     Sampling  containers  must  be 
thoroughly  washed  with  detergent, 
rinsed  a  minimum  of  three  times  with 
fresh  water,  and  allowed  to  air  dry 
before  samples  are  collected. 

g.2    Samples  of  drilling  fluid  to  be 
tested  shall  be  taken  at  the  shale  shaker 
after  cuttings  have  been  removed.  The 
sample  volume  should  range  between 
200  ml  and  500  ml. 

g.3    Samples  of  drill  cuttings  will  be 
taken  from  the  shale  shaker  screens  with 
a  clean  spatula  or  similar  instrument 
and  placed  in  a  glass  beaker.  Cuttings 
samples  shall  be  collected  prior  to  the 
addition  of  any  washdown  water  and 
should  range  between  200  g  and  500  g. 

g.4     Samples  of  well  treatment, 
completion  and  workover  fluids, 
formation  test  fluids,  and  treated 
wastewater  from  drilling  fluid 
dewatering  activities  must  be  obtained 
from  the  holding  facility  prior  to 
discharge;  the  sample  volume  should 
range  between  200  ml  and  500  ml. 

g.5    Samples  must  be  tested  no  later 
than  1  hour  after  collection. 

g.6    Drilling  fluid  samples  must  be 
mixed  in  their  sampling  containers  for 
5  minutes  prior  to  the  test  using  a 
magnetic  bar  stirrer.  If  predilution  is 
imposed  as  a  permit  condition,  the 
sample  must  be  mixed  at  the  same  ratio 
with  the  same  prediluting  water  as  the 
discharged  muds  and  stirred  for  5 
minutes. 

g.7    Drill  cuttings  must  be  stirred  and 
well  mixed  by  hand  in  their  sampling 
containers  prior  to  testing,  using  a 
stainless  steel  spatula. 

h.  Procedure 

h.l     Ambient  receiving  water  must  be 
used  as  the  "receiving  water"  in  the  test. 
The  temperature  of  the  test  water  shall 
be  as  close  as  practicable  to  the  ambient 
conditions  in  the  receiving  water,  not 
the  room  temperature  of  the  observation 
facility.  The  test  container  must  have  an 
air  to  liquid  interface  area  of  1000±50 
cm 2.  The  surface  of  the  water  should  be 
no  more  than  1.27  cm  (V2  inch)  below 
the  top  of  the  test  container. 

h.2    Plastic  liners  shall  be  used,  one 
per  test  container,  and  discarded 
afterwards.  Some  liners  may  inhibit 
spreading  of  added  oil;  operators  shall 
determine  an  appropriate  local  source  of 
liners  that  do  not  inhibit  the  spreading 
of  the  oil  film. 

h.3     A  15  ml  sample  of  drilling  fluid, 
well  treatment,  completion  and 
workover  fluids,  formation  test  fluids,  or 
treated  wastewater  from  drilling  fluid 
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dewatering  activities  must  be 
introduced  by  pipet  into  the  test 
container  1  cm  below  the  water  surface. 
Pipets  must  be  filled  and  discharged 
with  test  material  prior  to  the  transfer  of 
test  material  and  its  introduction  into 
test  containers.  The  test  water-test 
material  mixture  must  be  stirred  using 
the  pipet  to  distribute  the  test  material 
homogeneously  throughout  the  test 
water.  The  pipet  must  be  used  only  once 
for  a  test  and  then  discarded. 

h.4     Drill  cuttings  should  be  weighed 
on  plastic  weighing  boats;  15  gram 
samples  must  be  transferred  by  scraping 
test  material  into  tbe  test  water  with  a 
stainless  steel  spatula.  Drill  cuttings 
shall  not  be  prediluted  prior  to  testing. 
Also,  drilling  fluids  and  cuttings  must 
be  tested  separately  The  weighing  boat 
must  be  immersed  in  the  test  water  and 
scraped  with  the  spatula  to  transfer  any 
residual  material  to  the  test  container. 
The  drill  cuttings  must  be  stirred  with 
the  spatula  to  an  even  distribution  of 
solids  on  the  bottom  of  the  test 
container. 

h.5     Observations  must  be  made  no 
later  than  1  hour  after  the  test  material 
is  transferred  to  the  test  container 
Viewing  points  above  ttie  test  container 
should  be  made  from  at  least  three  sides 
of  the  test  container,  at  viewing  angles 
of  approximately  60°  and  30^  from  the 
horizontal.  Illumination  of  the  test 
container  must  be  representative  of 
adequate  lighting  for  a  working 
environment  to  conduct  routine 
laboratory  procedures.  It  is 
recommended  that  the  water  surface  of 
the  test  container  be  observed  under  a 
fluorescent  light  source  such  as  a 
dissecting  microscope  light.  The  light 
source  shall  be  positioned  above  and 
directed  over  the  entire  surface  of  the 
pan. 

h.6    Detection  of  a  "silvery"  or 
"metallic"  sheen,  gloss,  or  increa.sed 
reflectivity:  visual  color:  or  iridescence; 
or  an  oil  slick,  on  the  water  surface  of 
the  test  container  surface  shall 
constitute  a  demonstration  of  "free  oil". 
These  visual  observ^ations  include 
patches,  streaks,  or  sheets  of  such 
ahered  surface  characteristics  shall 
constitute  a  demonstration  of  free  oil.  If 
the  free  oil  content  of  the  sample 
approaches  or  exceeds  10  percent,  the 
water  surface  of  the  test  container  may 
lack  color,  a  sheen  or  iridescence,  due 
to  the  increased  thickness  of  the  film; 
thus,  the  observation  for  an  oil  slick  is 
required.  The  surface  of  the  test 
container  shall  not  be  disturbed  in  any 
manner  that  reduced  the  size  of  any 
sheen  or  slick  that  mav  be  present. 

If  an  oil  sheen  or  slick  occurs  on  less 
than  one-half  of  the  surface  area  after 
drilling  muds  or  cuttings  are  introduced 


to  the  test  container,  observations  will 
continue  for  up  to  one  hour  If  the  sheen 
or  slick  increases  in  size  and  covers 
greater  than  one-half  of  the  surface  area 
of  the  test  container  during  the 
observation  period,  the  discharge  of  the 
material  shall  cease  If  the  sheen  or  slick 
does  not  increase  in  size  to  cover  greater 
than  one-half  of  the  test  container 
surface  area  after  one  hour  of 
observation,  discharge  may  continue 
and  additional  sampling  is  not  required. 

If  a  sheen  or  slick  occurs  on  greater 
than  one-half  oi  ihe  surface  area  of  the 
test  container  after  the  test  material  is 
introduced,  discharge  of  the  tested 
materia!  shall  cease  The  permittee  may 
retest  the  material  causing  the  sheen  or 
slick.  If  subsequent  tests  do  not  result  in 
a  sheen  or  slick  covering  greater  than 
one-half  of  the  surface  area  of  the  test 
container,  discharge  may  continue. 

7.  Radionuclide  test 

The  approved  test  methods  for 
monitoring  produced  water  for 
radionuclides  are: 
Radium  226;  Method  Number  7500-Ra 

C,  Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater.  Seventeenth  Edition, 
APHA,  AWWA,  and  WPCF. 

Radium  228;  Method  Number  7500-Ra 

D,  Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,  Seventeenth  Edition, 
APHA,  AWWA,  and  WPCF. 

PART  II.  STANDARD  CONDITIONS 
FOR  NTDES  PERMITS 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  Part  122.41,  et  seq.,  this  permit 
incorporates  by  reference  ALL 
conditions  and  requirements  apphcable 
to  NPDES  permits  set  forth  in  the  Clean 
Water  Act,  as  amended  (hereinafter 
known  as  the  "Act")  as  well  as  ALL 
apphcable  regulations. 

2.  E>uty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action  or  for  requiring  a 
permittee  to  apply  and  obtain  an 
individual  NPDES  permit. 

3.  Toxic  Pollutants 

a.  Notwithstanding  Part  n.A.5,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  under 
section  .307(ai  of  the  Act  for  a  toxic 
pollutant  wtuch  is  present  in  the 


discharge,  and  that  standard  or 
prohibition  is  more  stnngent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  stiali  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition. 
b.  The  permittee  rfiall  comply  with 
effluent  standards  or  prohibitions 
estabUshed  under  section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

4.  Duty  to  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  apply  for  and  obtain  a 
new  permit.  The  application  shall  be 
submitted  at  least  180  days  before  the 
expiration  date  of  this  permit.  The 
Director  may  grant  permission  to  submit 
an  apphcation  less  than  180  days  in 
advance  but  no  later  than  the  permit 
expiration  date.  Continuation  of 
expiring  permits  shall  be  governed  by 
regulations  promulgated  at  40  CFR  Part 
122.6  and  any  subsequent  amendments. 

5.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause  in 
accordance  with  40  CFR  122.62-64.  The 
filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

6.  Property  Rights 

This  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

7.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compUance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

8.  Criminal  and  Civil  LiabiUty 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets",  nothing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
firom  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleading  representation  or 
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concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act,  or  applicable 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
permit  may  subjei.t  the  permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  section  1001. 

9.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  thi.s  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  pemittee 
from  any  responsibiUties.  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

10.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  Law  or  regulation 
under  authority  preserved  by  section 
510  of  the  Act. 

11  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
pennit  or  the  application  of  any 
provision  of  this  permit  to  any 
cirt;umstance  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

Section  B.  Pmper  Operation  and 
Maintenance 

1.  Need  to  Halt  or  Reduce  not  a  Defense 
h  shall  not  be  a  defense  for  a 

permittee  in  an  enforcement  action  that 
it  would  have  l)een  necessary  to  hah  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit.  The  permittee 
is  responsible  for  maintaining  adequate 
safeguards  to  prevent  the  discharge  of 
untreated  or  inadequate! v  treated  wastes 
dunng  electrical  power  failure  either  by 
means  of  alternate  power  sources, 
standby  generators  or  retention  of 
inadequately  treated  effluent. 

2.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  pennit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment 

.1  Proper  Operation  and  Maintenance 

a  The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 


control  (and  related  appurtenances) 
which  are  installed  or  used  by  permittee 
as  efficiently  as  possible  and  in  a 
manner  which  will  minimize  upsets  and 
discharges  of  excessive  pollutants  and 
will  achieve  compliance  with  the 
conditions  of  this  permit  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  TTiis  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit. 

b.  The  permittee  shall  provide  an 
adequate  operating  staff  which  is  duly 
qualified  to  carry  out  operation. 
maintenance  and  testing  functions 
required  to  insure  compliance  with  the 
conditions  of  this  permit. 

4,  Bypass  of  Treatment  Facilities 

a.  Bypass  not  exceedmg  limitations 
The  permittee  may  allow  any  bypass  to 
oocur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Parts  n.B.4.b  and  4.c. 

b.  Notice 

(1)  Anticipated  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  before  the 
date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall,  within  24  hours,  submit 
notice  of  an  imanticipated  bypass  as 
required  in  Part  n.D.7. 

c.  Prohibition  of  Bypass 

(1)  Bypass  is  prohibited,  and  the 
Director  may  take  enfon;ement  action 
against  a  permittee  for  bypass,  unles.s: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  fife,  {wrsonal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgement  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and, 

(c)  The  permittee  submitted  notices  as 
required  by  Part  Il.B.4.b 

(2)  The  Director  may  allow  an 
anticipated  bypass  after  considering  its 


adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  at  Part  II.B.4.c{l). 

5.  Upset  Conditions 

a.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of  Part 
II.B.S.b.  are  met.  No  determination  made 
during  administrative  review  of  claims 
that  noncompliance  was  caused  by 
upset,  and  before  an  action  for 
noncompliance,  is  final  administrative 
action  subject  to  judicial  review. 

b.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated: 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  by  Part  ILD.?;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Part 
n.B.2. 

c.  Burden  of  proof.  In  any 
enforcement  proceeding,  the  permittee 
.seeking  to  e,stablish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

6.  Removed  Substances 

Solids,  sewage  sludges,  filter 
backwash,  or  other  pollutants  removed 
in  the  course  of  treatment  or  wastewater 
control  shall  be  disposed  of  in  a  manner 
such  as  to  prevent  any  pollutant  from 
such  materials  from  entering  navigable 
waters.  Any  substance  specifically  listed 
within  this  permit  may  be  discharged  in 
accordance  with  specified  conditions, 
terms,  or  limitations. 

Section  C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
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monitoring  and  control  equipment), 
practices  or  operations  regulated  or 
required  under  this  permit;  and 

d  Sample  or  monitor  at  reasonable 
times,  for  the  purpo.se  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

2,  Representative  .Sampling 
Samples  and  measurements  taken  for 

the  purpose  of  monitoring  shall  be  ^ 
representative  of  the  monitored  activity. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement, 
report,  or  application  This  period  mav 
bii  extended  bv  request  of  the  Director 
at  anv  time 

The  operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable.  The  operator  is  responsible 
for  maintaining  records  at  exploratory 
facilities  while  thev  are  discharging 
under  the  operators  control  and  at  a 
specific  shore-based  site  for  the 
remainder  of  the  3-year  retention 
period. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  or  measul^ments; 

c.  The  date(s)  and  time(s)  analyses 
were  performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

a.  Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  or  approved  by  the  Regional 
Administrator. 

b.  The  permittee  shall  calibrate  and 
perform  maintenance  procedures  on  all 
monitoring  and  analytical  instruments 
at  intervals  frequent  enough  to  insure 
accuracy  of  measurements  and  shall 
maintain  appropriate  records  of  such 
activities. 


c.  An  adequate  analytical  quality 
control  program,  including  the  analyses 
of  sufficient  standards,  spikes,  and 
duplicate  samples  to  insure  the 
accuracy  of  all  required  analytical 
results  shall  be  maintained  by  the 
permittee  or  designated  commercial 
laboratory. 

6.  Flow  Measurements 

Appropriate  flow  measurement 
devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected  and  used  to  ensure  the 
accuracy  and  reliability  of 
measurements  of  the  volume  of 
monitored  discharges.  The  devices  shall 
be  installed,  calibrated,  and  maintained 
to  insure  that  the  accuracy  of  the 
measurements  is  consistent  with  the 
accepted  capability  of  that  type  of 
device.  Devices  selected  shall  be  , 
capable  of  measiuing  flows  wnth  a 
maximum  deviation  of  less  than  10% 
from  true  discharge  rates  throughout  the 
range  of  expected  discharge  voliunes. 

Section  D.  Reporting  Requirements 

1.  Plaiined  Changes 

The  permittee  shall  give  notice  to  the 
Director  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

(1)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR  Part 
122.29(b);  or, 

(2)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  listed  at  Part 
n.D.lO.a. 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Director  of  any  planned 
changes  in  the  permitted  facility  or 
activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

3.  Transfers 

This  permit  is  not  transferable  to  any 
person  except  after  notice  to  the 
Regional  Administrator.  The  Regional 
Administrator  may  require  modification 
or  revocation  and  reissuance  of  the 
permit  to  change  the  name  of  the 
permittee  and  to  incorporate  such 
requirements  as  may  be  necessary  under 
the  Act. 


4.  Discharge  Monitoring  Reports  and 
Other  Reports 

The  operator  of  each  lease  block  shall 
be  responsible  for  submitting 
monitoring  results  for  all  facilities 
within  each  lease  block.  The  monitoring 
results  for  the  facilities  (platform, 
drilling  ship,  or  semisubmersible) 
within  the  parUcular  lease  block  shall 
be  summarizea  on  the  aimual  Discharge 
Monitoring  Report  for  that  lease  block. 

Monitoring  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  on  a 
Discharge  Monitoring  Report  pMR) 
form  (EPA  No.  3320-1).  Ln  addition,  the 
highest  monthly  average  for  all  activity 
within  each  lease  block  shall  be 
reported.  The  highest  daily  maximiun 
sample  taken  during  the  reporting 
period  shall  be  reported  as  the  daily 
maximum  concentration. 

If  any  category  of  waste  (discharge)  is 
not  applicable  for  all  facilities  within 
the  lease  block,  due  to  the  type  of 
operations  (e.g.,  drilling,  production)  no 
reporting  is  required;  however,  "no 
discharge"  must  be  recorded  for  those 
categories  on  the  DMR.  If  all  facilities 
within  a  lease  block  have  had  no 
activity  during  the  reporting  period  then 
"no  activity"  must  be  written  on  the 
DMR.  Operators  may  list  a  summary  of 
all  lease  blocks  where  there  is  no 
activity  on  one  DMR.  All  pages  of  the 
DMR  must  be  signed  and  certified  as 
required  by  Part  II.D.ll  and  returned 
when  due. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  Part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  Discharge  Monitoring 
Report  (DMR).  Such  increased 
monitoring  firequency  shall  also  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 
Calculations  for  all  limitations  which 

require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified. 

7.  Twenty-Four  Hour  Repmrting 

a.  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circxunstances.  A  written  submission 
shall  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 


41622 


Federal  Regialnr  /  Vol.  61,  No.  155  /  Friday.  August  9,  1996  /  Notices 


circumstances.  The  report  shatl  contain 
the  following  infomriatioFi 

(1)  A  description  of  the 
noncompliance  and  its  cause: 

(2)  The  period  of  noncompliance 
including  exact  dales  and  times,  and  if 
the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue:  and, 

(3)  Steps  being  taken  to  reduce. 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharve 

b.  The  following  shall  be  included  as 
information  which  must  b«  reported 
within  24  hours: 

(1)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit: 

(2)  Any  upset  whicii  exceeds  any 
effluent  limitation  in  the  pwrmit:  and, 

(3)  Violation  of  a  maximum  dailv 
discharge  Umitation  for  any  of  the 
pollutants  listed  by  the  Director  in  Part 
II  of  the  permit  to  be  reported  within  24 
hours. 

c.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  Parts  II  D. 4  and  D.7  at 
the  time  monitoring  reports  are 
submitted.  The  reports  shall  contain  the 
information  listed  at  Part  II.D.7. 

9.  Other  Information 

Where  the  permittee  becomes  aware 
that  he  failed  to  submit  any  rekivHiit 
facts  in  a  permit  application   or 
submitted  incorre<:t  information  in  a 
permit  application  or  in  any  report  to 
the  Director,  he  shall  promptly  submit 
such  faf:ts  or  information. 

10  Changes  in  Discharges  of  Toxic 
Substan<:es 

The  permittee  shall  notify  the  Director 
as  soon  as  it  knows  or  has  reason  to 
Ijelieve 

a.  That  any  activity  has  occurred  or 
will  occur  which  would  resuh  in  the 
discbarge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  listed  at  40  CTR 
Part  122,  Appendix  D  Tables  II  and  III 
(excluding  Total  Phenols)  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels 

(1)  One  hundred  micrograms  per  liter 
(100  fig/I): 

(2)  Two  hundred  microgram  per  liter 
(200  |ig/l)  for  acrolein  and  a<:rylonitrile: 
five  hundred  micrograms  per  liter  (500 
►ig/l)  for  2,4-dinitro-phenol  and  for  2- 
methyl-4.6-dinitrophenol:  and  one 
milligram  per  liter  (1  mg/'lj  for 
antimony; 


(3)  The  level  established  by  the 
Director. 

b.  That  anv  activity  has  occurred  or 
will  occur  whM;h  would  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  tiie  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following    notiTication  levels": 

(1)  Five  hundred  micrograms  per  liter 
(500  Mg/1), 

(2)  Chie  milligram  per  liter  (1  mg/l)  for 
antimony; 

(3)  The  level  estabhshed  by  the 
Director. 

1 1   .Signatory  Requirements 

Ail  applications,  reports,  or 
information  submitted  to  the  Direcior 
shall  be  signed  and  certified. 

a.  All  permit  applications  shall  be 
signed  as  follows 

(1)  For  a  corporation— hv  a 
responsible  corporate  officer  For  the 
purpose  of  this  se<;tion.  a  responsible 
(.urporate  officer  means 

(a)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  thu  cerporation:  or. 

(b)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  2,50 
persons  or  having  gro««  annual  sales  or 
expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  (:orpf)rate  procedures. 

(2)  For  a  partnership  or  sole 
proprietorship — by  a  general  partner  or 
the  proprietor,  respef:tively 

(3)  For  a  municipality.  State,  Federal. 
or  oth«r  publM  »g«rt<.y— by  either  a 
principal  executive  offi«:er  or  ranking 
elected  official.  For  purpoftes  of  this 
•lacti<Hi.  a  friacipal  executive  officer  of 
a  Foimwl  money  includes; 

(a)  Th«  chief  executive  officer  of  the 
agency ,  or 

(b)  A  senior  executive  officer  having 
respiMisibility  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency. 

b.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if; 

(1)  The  authorization  is  made  in 
writing  by  a  person  des<:ribed  above; 

(2)  The  authorization  specifies  either 
an  imhviduai  or  i  pf>8ition  having 
responsibility  tor  thn  overall  operation 
of  the  regulated  facility  or  activity,  such 


as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occupying  a  named  position;  and, 

(3)  The  written  authorization  is 
submitted  to  the  Director. 

c.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

"I  certify  under  penalty  of  law  that  thi<! 
document  and  all  attachments  were  prepared 
under  my  directioa  or  supervisioa  in 
accordance  with  a  system  d8.signed  to  assura 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  sutimitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  tiest  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete,  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations  " 

12,  Availability  of  Reports 

Except  for  applications,  effluent  data, 
permits,  and  other  data  specified  in  40 
CFR  122.7,  any  information  submitted 
pursuant  to  this  permit  may  be  claimed 
as  confidential  by  the  submitter.  If  no 
claim  is  made  at  the  time  of  submission, 
information  may  be  made  available  to 
the  public  without  further  notice. 

Section  E.  Penalties  for  Violations  of 
P»rmit  Conditions 

1  Criminal 

a.  Negligent  Violations 

The  Act  provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  section  301,  302.  306, 
307,  308.  318,  or  405  of  the  Act  is 
subfect  to  a  fine  of  not  less  $2,500  nor 
more  then  $25,000  per  day  of  violation, 
or  by  imprisonment  for  not  more  than 
1  year,  or  both 

b.  Knowing  Violations 

The  Act  provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  section  301,  302,  306, 
307,  308,  318  or  405  of  the  Act  is  subject 
to  a  fine  of  not  less  than  $5,000  nor 
man  than  $50,(M)0  per  day  of  violation. 
or  by  imprisonment  for  not  more  than 
3  years,  or  both. 

c.  Knowing  Endangerment 

The  Act  provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  section  301,  302,  303, 
306,  307,  308,  318,  or  405  of  the  Act  and 
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who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000,  or  by  imprisonment  for  not 
more  than  15  years,  or  both. 

d.  False  Statements 

The  Act  provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act 
or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act,  shall 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $1U,UU0,  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both.  If  a  conviction  of  a  person 
is  for  a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
section  309.C.4  of  the  Clean  Water  Act) 

2.  Qvil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  section  301.  302,  306, 
307,  308,  318,  or  40.'i  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  each  violation. 

3.  Administrative  Penalties 

"  The  Act  provides  that  any  person  who 
violates  a  permit  conditions 
implementing  section  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  an  administrative  penalty,  as 
follows: 

a.  Class  I  Penalty 

Not  to  exceed  $10,000  per  violation 
nor  shall  the  maximum  amount  exceed 
$25,000. 

b.  Class  n  Penalty 

Not  to  exceed  $10,000  per  day  for 
each  day  during  which  the  violation 
continues  nor  shall  the  maximum 
amount  exceed  $125,000. 

Section  F.  Additional  General  Permit 
Conditions. 

1.  When  the  Regional  Administrator 
May  Require  Application  for  an 
hidividualNPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  tor  and  obtain  an 
individual  NPDES  permit  when: 

(a)  The  discharge(s)  is  a  significant 
contributor  of  pollution; 


(b)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  sources; 

(d)  Effluent  limitations  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved; 

(f)  The  point  source(s)  covered  by  this 
permit  no  longer: 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  an  individual  permit 
than  imder  a  general  permit. 

(g)  The  bioaccumulation  monitoring 
results  show  concentrations  of  the  listed 
pollutants  in  excess  of  levels  safe  for 
human  consumption. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

2.  When  an  Individual  NPDES  Permit 
may  be  Requested 

(a)  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit. 

(b)  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  this  individual 
permit. 

(c)  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  Uiat  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit  Upon  revocation  of  tke 
individual  permit,  this  general  permit 
shall  apply  to  the  source. 

3.  Permit  Reopener  Clause 
If  applicable  new  or  revised  effluent 

limitations  guidelines  or  New  Source 
Performance  Standards  covering  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  435)  are  promulgated  in  accordance 
with  sections  301(b),  304(b)(2).  and 


307(a)(2),  and  the  new  or  revised 
effluent  limitations  guidelines  or  New 
Source  Performance  Standards  are  more 
stringent  than  any  effluent  limitations  in 
this  permit  or  control  a  pollutant  not 
•limited  in  this  permit,  the  permit  may. 
at  the  Director's  discretion,  be  modified 
to  conform  to  the  new  or  revised 
effluent  limitations  guidelines. 

Notwithstanding  tne  above,  if  an 
offshore  oil  and  gas  extraction  point 
source  discharge  facility  is  subject  to  the 
ten  year  protection  period  for  new 
source  performance  standards  under  the 
Clean  Water  Act  section  306(d),  this 
reopener  clause  may  not  be  used  to 
modify  the  f)ermit  to  conform  to  more 
stringent  new  source  performance 
standards  or  technology  based  standards 
developed  under  section  301(b)(2) 
dining  the  ten  year  period  specified  in 
40  CFR  Part  122.29(d). 

The  Director  may  modify  this  permit 
upon  meeting  the  conditions  set  forth  in 
this  reopener  clause. 

Section  G.  Definitions 

All  definitions  contained  in  section 
502  of  the  Act  shall  apply  to  this  permit 
and  are  incorporated  herein  by 
references.  Unless  otherwise  specified 
in  this  permit,  additional  definitions  of 
words  or  phrases  used  in  this  permit  are 
as  follows: 

1.  "Act"  means  the  Qean  Water  Act  (33 
U.S.C  1251  et  seq.),  as  amended. 

2.  "Administrator"  means  the 
Administrator  of  the  U.S.  Enviromnental 
Protection  Agency. 

3.  "Annual  Average"  means  the  average  of 
all  discharges  sampled  and/or  measured 
during  a  calendar  year  in  which  daily 
discharges  are  sampled  and/or  measured, 
divided  by  the  number  of  discharges  sampled 
andJoT  measured  during  such  year. 

4.  "Applicable  effluent  standards  and 
limitations"  means  all  state  and  Federal 
efQuent  standards  and  limitations  to  which  a 
discharge  is  subject  under  the  Act,  including, 
but  not  limited  to,  effluent  limitations, 
standards  or  performance,  toxic  effluent 
standards  and  prohibitions,  and  pretreatment 
standards. 

5.  "Applicable  water  quality  standards" 
means  all  water  quality  standards  to  which 
a  discharge  is  subject  under  the  Act 

6.  "Areas  of  Biological  Concern"  means  a 
portion  of  the  OCS  identified  by  EPA,  in 
consultation  with  the  Department  of  Interior 
as  containing  potentially  productive  or 
unique  biok^ical  commuiiities  or  as  being 
potentially  sensitive  to  discharges  associated 
with  oil  and  gas  activities. 

7.  "Blow-Ouf  Preventer  Ckintrol  Fluid" 
means  fluid  used  to  actuate  the  hydraulic 
equipment  on  the  blow-out  preventer  or 
subsea  production  wellhead  assembly. 

8.  "Boiler  Blowdown"  means  discharges 
from  boilers  necessary  to  minimize  solids 
build-up  in  the  boilers,  including  vents  from 
boilers  and  other  heating  systems. 

9.  "Bulk  Discharge"  any  discharge  of  a 
discrete  volume  or  mass  of  effluent  from  a  pit 


41624 


Federal  Register  /  Vol.  61,  No.  155  /  Friday,  August  9,  1996  /  Notices 


ISS 


tank  or  similar  container  that  occurs  on  a 
one-time,  infrequent  or  irregular  basis. 

10  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any  portion 
of  a  treatment  facility. 

1 1  "(Completion  Fluids"  means  salt 
solutions,  weighted  brines,  polymers  and 
various  additives  used  to  prevent  damage  to 
the  well  bore  during  ofwrations  which 
prepare  the  drilled  well  for  hydrocartwn 
production.  These  fluids  move  into  the 
formation  and  return  to  the  surface  as  a  slug 
with  the  produced  water.  Eh-illing  muds 
remaining  in  the  wellbore  during  logging, 
casing,  and  cementing  operations  or  during 
temporary  abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  drilling  fluids  requirements. 

12.  "Controlled  Discharge  Rates  Areas" 
means  zones  adjacent  to  areas  of  biological 
concern. 

13  "Daily  Discharge  '  means  the  discharge 
of  a  pollutant  measured  during  a  calendar 
day  or  any  24-hour  period  that  reasonably 
represents  the  calendar  day  for  purposes  of 
sampling.  For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass  of 
the  pollutant  di.scharged  over  the  sampling 
day  For  pollutants  with  limitations 
expressed  in  other  units  of  measurement,  the 
daily  discharge  is  calinilatod  as  the  average 
measurement  of  the  pollutant  over  the 
sampling  day  Daily  discharge  determination 
of  ctmcentration  made  using  a  composite 
sample  shall  be  the  concentration  of  the 
composite  sample  When  grab  samples  are 
used,  the  dailv  dis<  harge  determination  of 
concentration  shall  tye  arittmietic  average 
(weighted  by  flow  value)  of  all  samples 
collected  during  that  sampling  day. 

14.  "Daily  Average"  (also  known  as 
monthly  average)  discharge  limitations 
means  the  highest  allowable  average  of  dally 
discharge(s)  over  a  calendar  month, 
calculated  as  the  sum  of  all  daily  discharge(8) 
measured  during  a  calendar  month  divided 
by  the  number  of  daily  dischargeis)  measured 
during  that  month.  When  tUe  permit 
establishes  daily  average  concentration 
effluent  limitations  or  conditions,  the  daily 
average  concentration  means  the  arithmetic 
-average  (weighted  by  flow)  of  all  daily 
discharge(s)  of  concentration  determined 
during  the  calendar  month  where  C=daily 
concentration,  F=daily  flow,  and  n=number 
of  daily  samples;  daily  average  di«chai:ge= 


C,F,  +C 


2F2+' 


■+C  F 


F,+F2  +  -  +  F„. 

15.  "Daily  Maximum"  discharge 
limitations  means  the  highest  allowable 
"daily  discharge"  during  the  calendar  month. 

16  "Desalinization  Unit  Discharge"  means 
wastewater  associated  with  the  process  of 
creating  freshwater  from  aeawater. 

17  "Deck  Drainage"  means  any  waste 
resulting  from  deck  washings,  spillage, 
rainwater,  and  ninoff  from  gutters  and  drains 
including  drip  pans  and  work  areas  within 
facilities  covered  under  this  permit. 

18  Development  Drilling"  means  the 
drilling  of  wells  required  to  efRciently 
produce  a  hydrocartxjn  formation  or 
formations 


19.  "Development  Facility"  means  any 
fixed  or  mobile  structure  that  is  engaged  in 
the  drilling  of  productive  wells. 

20.  "Diatomaceous  Earth  Filter  Media" 
means  filter  media  used  to  filter  seawater  or 
other  authorized  completion  fluids  and 
subsequently  washed  from  the  filter. 

21.  "Diesel  Oil"  means  the  grade  of 
distillate  fuel  oil,  as  specified  in  the 
American  Society  for  Testing  and  Materials 
Standard  Specification  D975-81.  that  is 
typically  used  as  the  continuous  phase  in 
conventional  oil-based  drilling  fluids. 

22.  "Director"  means  the  U.S. 
Environmental  Protection  Agency  Regional 
Administrator  or  an  authorized 
representative. 

23.  "Domestic  Waste"  means  material 
discharaed  from  galleys,  sinks,  showers, 
safety  showers,  eye  wash  stations,  hand 
washing  stations,  fish  cleaning  stations,  and 
laundries. 

24.  "Drill  Cuttings"  means  particles 
generated  by  drilling  into  the  subsurfece 
geological  formations  including  cured 
cement  carried  to  the  surface  with  the 
drilling  fluid. 

25.  'Drilling  Fluids"  means  the  circulating 
fluid  (mud)  used  in  the  rotary  drilling  of 
wells  to  clean  and  condition  the  hole  and  to 
counterbalance  formation  pressure.  A  water- 
based  drilling  fluid  is  the  conventional 
drilling  mud  in  which  water  is  the 
continuous  phase  and  the  susp)ending 
medium  for  solids,  whether  or  not  oil  is 
present.  An  oil  based  drilling  fluids  has 
diesel  oil.  mineral  oil,  or  some  other  oil  as 
its  continuous  phase  with  water  as  the 
dispersed  phase. 

26.  "End  of  well  Sample"  means  the 
sample  taken  after  the  final  log  run  is 
completed  and  prior  to  bulk  discharge. 

27.  "Environmental  Protection  Agency" 
(EPA)  means  the  U.S.  Environmental 
Protection  Agency. 

28.  "Excess  Cement  Slurry"  means  the 
excess  mixed  cement,  including  additives 
and  wastes  from  equipment  washdown,  after 
a  cementing  operation. 

29.  "Exploratory  Facility"  means  any  fixed 
or  mobile  structure  that  is  engaged  in  the 
drilling  of  wells  to  determine  the  nature  of 
potential  hydrocaifoon  reservoirs. 

30.  "Fecal  Colifonn  Bacteria  Sample" 
consists  of  one  effluent  grab  portion  collected 
during  a  24-hour  period  at  peak  loads. 

31.  "Grab  sample"  means  an  individual 
sample  collected  in  less  than  1 5  minutes. 

32.  "Ciartiage"  means  all  kinds  of  food 
waste,  wastes  generated  in  living  areas  on  the 
facility,  and  operational  waste,  excluding 
fresh  fish  and  parts  thereof,  generated  during 
the  normal  operation  of  the  facility  and  liable 
to  be  disposed  of  continuously  or 
periodically,  except  dishwater,  graywater, 
and  those  substances  that  are  defined  or 
listed  in  other  Annexes  to  MARPOL  73/78 

33.  "Graywater"  means  drainage  from 
dishwater,  shower,  laundry,  bath,  and 
washbasin  drains  and  does  not  include 
drainage  bom  toilets,  urinals,  hospitals,  and 
cargo  spaces. 

34.  "Inverse  Emulsion  Drilling  Fluids" 
means  an  oil-based  drilling  fluid  which  also 
contains  a  lai^ge  amount  of  water. 

35.  "Live  bottom  areas"  means  those  areas 
which  contain  biological  assemblages 


consisting  of  such  sessile  invertebrates  as 
seas  fans,  sea  whips,  hydroids,  anemones, 
ascideians  sponges,  bryozoans,  seagrasses,  or 
corals  living  upon  and  attached  to  naturally 
occurring  hard  or  rocky  formations  with 
fishes  and  other  fauna. 

36.  "Maintenance  waste"  means  materials 
collected  while  maintaining  and  operating 
the  facility,  including,  but  not  limited  to, 
soot,  machinery  deposits,  scraped  paint,  deck 
sweepings,  wiping  wastes,  and  rags. 

,37  "Maximum  Hourly  Rate"  means  the 
greatest  number  of  barrels  of  drilling  fluids 
discharged  within  one  hour,  expressed  as 
barrels  per  hour. 

38.  "Muds,  Cuttings,  and  Cement  at  the 
Seafloor"  means  discharges  that  occur  at  the 
seafloor  prior  to  installation  of  the  marine 
riser  and  during  marine  riser  disconnect, 
well  abandonment  and  plugging  operations. 

39.  "National  Pollutant  Discharge 
Elimination  System"  (NPDES)  means  the 
national  program  for  issuing,  modifying, 
revoking,  and  reissuing,  terminating, 
monitoring,  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements,  under  section  307,  318,  402, 
and  405  of  the  Act. 

40.  "New  Source"  means  any  facility  or 
activity  that  meets  the  definition  of  "new 
source"  under  40  CFR  122.2  and  meets  the 
criteria  for  determination  of  new  sources 
under  40  CFR  122.29(b)  applied  consistently 
with  all  of  the  following  definitions: 

(a)  The  term  "water  area"  as  used  in  the 
term  "site"  in  40  CFR  122.29  and  122.2  shall 
mean  the  water  area  and  ocean  floor  beneath 
any  exploratory,  development,  or  production 
facility  where  such  facility  is  conducting  its 
exploratory,  development,  or  production 
activities. 

(b)  The  term  "significant  site  preparation 
work"  as  used  in  40  CFR  122.29  shall  mean 
the  process  of  surveying,  clearing,  or 
preparing  an  area  of  the  ocean  floor  for  the 
purpose  of  constructing  or  placing  a 
development  or  production  facility  on  or 
over  the  site. 

41.  "No  Activity  Zones"  means  those  areas 
identified  by  the  Minerals  Management 
Service  (MMS)  where  no  structures,  drilling 
rigs,  or  pipelines  will  be  allowed.  Those 
zones  arc  identified  as  lease  stipulations  in 
U.S.  Department  of  Interior,  MMS,  August, 
1990.  Environmental  Impact  Statement  for 
Sales  131,  135,  and  137,  Western,  Centi^l, 
and  Eastern  Gulf  of  Mexico,  ,^dditional  no 
activity  areas  may  be  identified  by  MMS 
during  the  life  of  this  permit. 

42.  "Operational  waste"  means  all  cargo 
associated  waste,  maintenance  waste,  cargo 
residues,  and  ashes  and  clinkers  from 
incinerators  and  coal  burning  boilers. 

43.  "Packer  Fluid"  means  low  solids  fluids 
between  the  packer,  production  string  and 
well  casing  They  are  considered  to  be 
workover  fluids. 

44.  "Priority  Pollutants"  means  those 
chemicals  or  elements  identified  by  EPA, 
pursuant  to  section  307  of  the  Clean  Water 
Act  and  40  CFR  401. 15 

45.  "Produced  Sand"  means  slurried 
particles  used  in  hydraulic  fracturing,  the 
accumulated  formation  sands,  and  scale 
particles  generated  during  production 
Produced  sand  also  includes  desander 
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discharge  from  produced  water  waste  stream 
and  blowdown  of  water  phase  from  the 
produced  water  treating  system 

46,  "Produced  Water"  means  the  water 
(brine)  brought  up  from  the  hydrocartwn- 
bearing  strata  during  the  extraction  of  oil  and 
gas,  and  can  include  formation  water 
injection  water,  and  any  chemicals  added 
downhole  or  during  the  oil/water  separation 
process 

47,  "PTOduction  Facility"  means  any  fixed 
or  mobile  structure  that  is  either  engaged  in 
well  completion  or  used  for  active  recoverx 
of  hydrocarbons  from  producing  formations, 

48     Sanitar.  Waste  '  means  human  body 
waste  discharged  from  toilet?  and  urinals. 

49.  "Severe  property  damage"  means 
substantia!  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
cause  them  to  become  inoperable,  or 
substantia!  and  permanent  loss  of  natural 
resources  which  can  reasonably  'be  expected 
to  occur  in  the  absence  of  a  bypass.  Severe 
property  damage  does  not  mean  economic 
loss  caused  by  delays  :n  production, 

hO  "Sheen"  means  a  siiverv  or  metallic 
sheen,  gloss,  or  increased  refiectivitv,  visual 
color  or  iridescence  ,on  the  water  surface, 

51  "Source  Water  and  Sand"  means  water 
from  non- hydrocarbon  bearing  formations  for 
the  purpose  of  pressure  maintenance  or 
secondary  recovery  including  the  entrained 
solids 

52  "Spotting"  means  the  process  of  adding 
a  lubricant  (spot)  downhole  to  free  stuck 
pipe, 

53  "Territorial  Seas"  means  the  belt  of  the 
seas  measured  from  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  which 
is  in  direct  contact  with  the  open  sea  and  the 


line  marking  the  seaward  limit  of  inland 
waters,  and  extending  seaward  a  distance  of 
three  miies, 

54,  "Trace  Amounts"  means  that  if 
materials  added  downhole  as  well  treatment, 
completion,  or  workover  fluids  do  not 
contain  priority  pollutants  then  the  discharge 
is  assumed  not  to  contain  priority  pollutanU, 
except  possibiv  m  trace  amounts, 

55,  "Uncontammated  Ballast/Bilge  Water" 
means  seawater  added  or  removed  to 
maintain  proper  draft 

56,  "UncontammatPG  FresTiWater"  means 
•  freshwater  which  is  discharged  without  the 

addition  of  chemicals;  included  are  (1) 
Discharges  of  excess  freshwater  that  permit 
the  continuous  operation  of  fire  control  and 
utilitv'  lift  pumps.  (2';  excess  freshwater  from 
pressure  maintenance  and  secondary 
recovery  projects,  (3)  water  released  during 
training  and  testing  of  personnel  in  fire 
prtJtection,  and  (4)  water  vised  to  pressure  test 
new  piping. 

57,  "Uncontaminated  Seawater"  means 
seawater  which  is  returned  to  the  sea  without 
the  addition  of  chemicals.  Included  are  (1) 
Dischaises  of  excess  seawater  which  permit 
the  continuous  operation  of  fire  control  and 
utility  lift  pumps  [2]  excess  seawater  from 
pressure  maintenance  and  seconaary 
recovery  projects  (3)  water  released  during 
tne  training  and  testing  of  personnel  in  fire 
protection  (4)  seawater  used  to  presstire  test 
piping,  and  (5)  once  through  noncontact 
cooling  water  which  has  not  been  treated 
with  biocides. 

58,  "Upset"  means  an  exceptional  incident 
in  which  there  is  unintentional  and 
temporary  noncompliance  writh  technology- 
based  permit  effluent  limitations  because  of 


factors  t)eyond  the  reasonable  control  of  the 
permittee.  An  upset  does  not  include 
noncompliance  to  the  extant  caused  by 
operational  error,  improperly  designed 
treatment  facilities ,  inadequate  trsetment 
{acilities,  lack  of  preventive  maintenance,  at 
careless  or  improper  operation. 

59.  "Well  Treatment  Fluids  '  means  any 
fluid  used  to  restore  or  improve  productivity 
by  chemically  or  physically  altering 
hydrocarbon-bearing  strata  after  a  well  has 
been  drilled.  These  Quids  move  into  the 
formation  and  rettim  to  the  surface  as  a  slug 
with  the  produced  water.  Stimulation  fluids 
include  substances  such  as  acids,  solvents, 
and  propping  agents. 

60.  "Workover  Fluids"  means  salt 
solutions,  weighted  brines,  polymers,  and 
other  specialty  additives  used  in  a  producing 
well  to  allow  safe  repair  and  maintenance  or 
abandonment  procedures.  High  solids 
drilling  fluids  used  during  workover 
operations  are  not  considered  workover 
fluids  by  definition  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  Packer  fluids,  low 
solids  Quids  between  the  packer,  production 
string  and  well  casing,  are  considered  to  be 
workover  fluids  and  must  meet  only  the 
effluent  requirements  imposed  on  workover 
fluids. 

61.  The  term  "MGD"  shall  mean  million 
gallons  per  day. 

62.  The  term  "mg/l"  shall  mean  milligrams 
per  liter  or  parts  per  million  (ppm). 

63.  The  term  "Mg/l"  shall  mean  micrograms 
per  liter  or  parts  per  billion  (ppb). 

Appendix  A 


TABLE  1  (SHEET  1  OF  5)  -PRODUCED  WA-EP  Cpit.CAL  DILUTION  (PERCENT  EFFLUENT)  DEPTH  DIFFERENCE  BETWEEN 

Discharge  Pipe  and  Seafloor  0  to  4  Meters 


Discharge  rate 
(bbi/day) 


0  to  500  

501  to  1,000  

^001  to  2.000  ..... 
2.0C''  to  3.00C'  ..... 
3,00'  to  4.000  ...., 
4,001  to  5.000  .... 
5,00'  to  6,000  .... 
6.001  to  7.000  .... 
7,001  to  8,000  .... 
8,001  to  9.000  .... 
9,00'  to  ■'O.OOO  .. 
10,00-!  to  15,000 


Pipe  diameter 


>0" 
10  3" 


'5,00' 
20.001 


to  20,000 
to  25.000 


0.17 
0.45 
1.39 
1.66 
1.97 
1.94 
1.90 
1J6 
1.81 
1.77 
1.73 
1.56 
1.43 
1.34 


>3" 
to  5" 


0.17 
0.40 
1.08 
1.39 
1.60 
1.77 
1.93 
2.07 
2.20 
2.32 
2.43 
2.64 
2.49 
2.39 


>5" 
to  7" 


0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.66 
1.78 
1.89 
1.99 
2.08 
2.49 
2.85 
3.13 


>7" 
to  9" 


0.17 
0.40 
1.08 
1.32 
1.46 
1.55 
1.63 
1.70 
1.76 
1.81 
1.86 
2.16 
2.47 
2.75 


>9" 
toll' 


>11" 
to  16" 


0.17 
0.40 
1.08 
1.32 
1.45 
1.56 
1.63 
1.70 
1.76 
1.81 
1.86 
2.03 
2.17 
2.42 


0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.63 
1.70 
1.76 
1.81 
1.86 
2.03 
2.17 
2.29 


>ie" 


0.04 
0.08 
0.16 
1.32 
1.45 
1.55 
1.63 
1.70 
1.76 
1.81 
1.86 
2.03 
2.17 
229 


TABLE  1  (SHEET  2  OF  5).-PR0DUCED  WATER  CRITICAL  DILUTION  (PERCENT  EFFLUENT)  DEPTH  DIFFERENCE  BETWEEN 
^  DISCHARGE  PIPE  AND  SEAFLOOR  GREATER  THAN  4  METERS  TO  6  METERS 


Discharge  rate 

(boldayi 


0  to  500  

501  to  1,000  ... 
1,001  to  2,000 


Pipe  diameter 


>0"to 
3- 


0.04 
0.16 
0.42 


>3" 

5' 


to 


0.04 
0.15 
0.37 


>5"to 

r 


0.04 
0.15 
0.37 


>rto 
9" 


0.04 
0.15 
0J37 


>9"to 

11" 


0.04 
0.15 
0.37 


>11- 
16- 


0.04 
0.15 
0.37 


16" 


0.04 
0.05 
0.10 
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(Sheet  2  of  5).— Prodi  ced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between 
Discharge  Pipe  and  Seafloor  Greater  Than  4  Meters  to  6  Meters— Continued 


Discharge  rate 

(bfel/davi 


2.001  to  3,000  .... 
3.001  to  4.000  .„ 
4,001  to  5,000  ... 
S.OO^  to  6,000  ..« 
6.001  to  7,000  .... 
7.001  to  8,000  .... 
8,001  to  9,000  .... 
9,001  to  10,000  .. 
10,001  to  15,000 
15,001  to  20,000 
20,001  to  25,000 


Table 


'ipe  diameter 


>or\o 


OJBO 
1.40 
1.05 
1.15 
1.22 
1.21 
1.19 
1.17 
1.09 
1.02 
0J6 


>3" 
5' 


to 


0.68 
1.15 
0.94 
1.02 
1.10 
1.17 
1.24 
1.30 
1.56 
1.75 
1.69 


>5'1o 

r 


to 


>9" 

11 


to 


0.65 
1,04 
086 
0.93 
1.00 
1.06 
1.12 
1.17 
1.41 
1.50 
1,76 


0.65 
1,04 
0.86 
0.92 
0J7 
1.01 
1.05 
1.09 
1.28 
1.45 
1.59 


0,65 
1,04 
0.86 
0.92 
0.97 
1.01 
1.05 
1.09 
1.23 
1.33 
1,46 


>  11"to 
16" 


0.65 
1.04 
0.86 
0,92 
0.97 
1.01 
1.05 
1.09 
1.23 
1.33 
1.40 


>16" 


G  ^5 

0  '9 
086 
0,92 
0.97 
1.01 
1.05 
1.09 
1.23 

1  33 

1.40 


(Sheet  3  of  5)  —Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between 
Discharge  Pipe  and  Seafloor  Greater  Than  6  Meters  to  8  Meters 


Discharge  fate 

(bti</day: 


0  to  500  

501  to  1,000    

1,001  to  2.000  ,.„ 
2,001  to  3.000  .... 
3,001  to  4,000  .... 
4.001  to  5.00C  .._ 
5,001  to  6,000  ..„ 
6.001  to  7,000  ..„ 
7,001  to  8,000  ,... 
8,001  to  9,000  ,... 
9,001  to  10,000  » 
10.001  to  15,000 
15,001  to  20,000 
20,001  to  26,000 


Pipe  dia.meter 


>0"lo 
3- 


0.04 
0.07 
0.20 
0.35 
0.56 
0.85 
1.26 
0.78 
0J3 
0J8 

oje 

0J4 
OJO 
0.76 


>3" 
5' 


to 


0.04 
0.07 
0.18 
0.32 
0.50 
0,74 
1.06 
0.71 
0,76 
0.80 
0.84 
1.01 
1,15 
1.32 


>5"to 

r 


r  to 

9" 


>  9"  to 

11" 


-t- 


0.04 
0.07 
0.18 
0.31 
0.46 
0.67 
0.95 
0.66 
0,70 
0.74 
0.78 
0.94 
1.07 
1.18 


0.04 
0.07 
0.18 
0.31 

046 
0.67 
0.94 
0.65 
0.68 
0.71 
0.74 
0.87 
099 
V09 


0.04 
0.07 
0.18 
0.31 
046 
0.67 
094 
0.65 
0.68 
0.71 
0.74 
0.86 
093 
1.02 


11" 
16" 


to 


0.04 
0.07 
0.18 
0,31 
0,46 
0.67 
0,94 
0.65 
0,68 
0.71 
0.74 
0.85 
0.93 
0,99 


>  16" 


0.04 
0.07 
0,07 
0.10 
0.13 
0,17 
0.20 
0.65 
068 
0.71 
0.74 
0.85 
0.93 
0.99 


Table  1  {Sheet  4  of  5-  —produced  Water  Critigal  Dilution  (Percent  Effluent)  Depth  Difference  Between 
Discharge  Pipe  and  Seafloor  Greater  Than  8  Meters  to  12  Meters 


Discharge  'ate 
sbUaay, 


0  to  500  „„ 

501  to  1,000  

1,001  to  2,000  ,... 
2,001  to  3,000  .... 
3.001  to  4,000  ,... 
4,001  to  5,000  ,.„ 
5,001  to  6.000  ,... 
6,001  to  7.000  ,... 
7.001  to  8,000  ,... 
8.001  to  9,000  .... 
9,001  to  10,000  .. 
10.001  to  15,000 
15,001  to  20,000 
20,001  to  25,000 


Pipe  chameter 


>0"to 
3" 


0.04 
0.07 
0.11 
0.14 
0.17 
0.33 
0.45 
0J1 
0.80 
1.06 
0.56 
0.63 
0.61 
0.58 


>3"lo 
5" 


0.04 
0.07 
0.10 
0.13 
0.16 
0.31 
0.41 
0.55 
0.72 
0.94 
0.52 
0.63 
0.72 
0.80 


>6" 
7' 


to 


0.04 
0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.50 
0.66 
0.85 
0.50 
0.60 
0,68 
0.75 


>7"to 
9" 


>9"to 

11" 


004 
0,07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.49 
0.63 
0.80 
0.48 
0.57 
0.65 
0.72 


0.04 
0.07 
0.10 
0,13 
0.16 
0.29 
0,38 
0.49 
0.63 
0.80 
0.48 
0,56 
0.62 
0,68 


>11"tO 
16" 


0.04 
0.07 
0.10 
013 
0.16 
0.29 
0.38 
0,49 
0.63 
0.80 
0.48 
0.56 
0,62 
0,66 


>16" 


0.04 

0.07 
0.10 
0,13 
0  16 
0  11 
0,13 
0.15 
0,17 
0.19 
046 
0.56 
0  62 
0.66 


UMI 


>16" 

0.04 

007 

0.10 

0.13 

0  16 

0  n 

0.13 

0.15 

0.17 

0.19 

048 

0.56 

0  62 

0.66 
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Table  i  (Sheft  5  of  5)  —Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between 

Discharge  Pipe  and  Seaf^ocr  Greater  Than  6  METERS  to  12  METERS 


Discharge  'ale 

bb!  davi 


0  to  500 

50*  to  ' 

1  001 
2001 
3.001 
4,001 
5.001 
6,001 

7.001 

8.001 
9.001  ! 
'0,^001 
15,001 
20,001 


000  

2,000  .... 
3.000  .... 

4,000  .... 

5  000  .... 

6,000  .... 

7,000  .... 

8,000  .... 

9,000  .... 

10.000    . 
0  15,000 
0  20,000 
.c  25,000 


Pipe  diameter 


>0"to 
3" 


0.04 
0.07 
0.11 
0.14 
0.17 
0.21 
0.24 
0.28 
0.32 
0.36 
0.41 
0.28 
0.31 
1.07 


>3"to 
5" 


0.04 
0.07 
0.10 
0.13 
0.16 
020 
0.23 
0.26 
0.30 
0.34 
0.38 
0.84 
1.01 
1.15 


>6"to 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
0.29 
0.32 
0.36 
0.83 
0.99 
1.13 


>7"to 
9" 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
028 
0.31 
0.35 
0.81 
0.97 
1.11 


>9"to 
11" 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
022 
025 
028 
0.31 
0.35 
0.80 
0.67 
1.09 


>11" 
16' 


to 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
022 
025 
028 
0.31 
0.35 
0.80 
0.67 
1.08 


>16" 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
022 
0.25 
028 
0.31 
0.36 
0.80 
0.67 
1.08 


TablF  '  A  — M  N  MUM  VERTICAL  PORT  SEPARATION  DISTANCE  TO  AVOID  INTERFERENCE 


Port  flow  rate  (bbl/day) 


0-500 


501-lOOC 
1001-200C  . 
2001-5000  . 
500  V  7000  .. 
7001-10000 


MIninHjm 

iKHMi'Btion 

dtetanoe  (m) 


3.7 
4.5 
5.4 
6.4 
6.6 
6.6 


Table  2.— EFFLUEhfr  UMiTATtoNS,  Prohibitions  and  monitoring  Requirements 


DKcfia'go 


Drilling  Fluid 


Reguiated  ard  Twmlored  *s 


nischafoe  imitatioa'ProWbt- 
noo 


Free  CM 

Toxicity'  96-hf  LCSO 


■to  to  :onrotied 
rate  areas ' 
ano  cadmium  


D.'iII'riq  Cutt)."*Q.<j 


Dttii  Cutlinys      o.atinLiea, 


OiBmrtV Inverse  E.mt. 

•taM  DrMng  Fluid; 
01  ConlamuiateO  '.>niiinc 

Flukb. 
OteselOil 


Mineral  01. 


No  tree  ol 

30.000  ppr-  3ai!v  ■i.ni""-'j" 

30,000 ppn  nK)rr'>  s-.f^ape 

fiMmuni. 
1,000  l)arTel-s'Hou-    si^f '' «;. 

Ml). 

No  dhdlMBe  of  Onlint,  'iviKJS 
to  «Mcfi  twrite  'la,'  -«»f 
added.  H  sue*-  r>an1e  ::» 
talna  mercurv  ir  e«ces'.  .-' 
IjO  ffl^kc  or  caamum  m 
ol  3.0  mg/kg  (dry 


MonHOfing  requiremenl 


Measjref^f»f^ 
♦'eo^j^r-ic  - 


Fraeol . 


Toxicrtv  "  9&-hr  LCSO 


Mercupj  ano  cadmium 


Nodtoctarge 

%r  dt,scha'QVr 

No  discnargt-  J'  dnSno  luids 
te  •-nx-'-  -)«se  Ol'  '-.a!  ;)eon 
aodw! 

Mii>etai  at  ^ia>  t*  Me<-  oriy 
as  a  i:arne<  fiuc   trar.^ 
pone'  Huid    Kiti'vitv  .-iOC' 
live.  01  pik 

Nolree  OH 


OfKe  weak'  . 

Once/nionlh 
Once/end  ol\ 

irx-ftmorith 

unctt'hour*  . 
OnoeAMur*  . 


Once  prior  to  drtlt' 


Senile 


mpletype/ 
MMhod 


Sialic  sheen 


Gnt. 

Qnb 

Or* 


•KYI 

.  pTiolofnelry 


OrKft  wee*  ' 


3O.0OC  opn-  daffv  'Tilnlmjrr- 
30,00'..  pprf  -nwnM-.  ava.aof 

mtnimun- 

No  discnargf  o<  ,:i;ttin95  ge)- 
eratec  ,isirx;  orillirx;  'luids 
to  wntc^  Dante  'las  Deer- 
aodao  rt  5llc^  Darrte  ;■»■• 
tainj  mercurs  ir  f^xce^,^  oi 
'  ..  rT^-kg  LX  ::admiur^  -' 
excess  oi  3  C  "xjItq  ;dt. 
weigrit) 


1  o.,f  H  -■..mn.   _.. 

'Ore  erx3  ol  wtt*  . 
.ore  TTXith  

"it-  D'KX  to 


Qnb. 

Gr* 

Gitb 


Recorded  vakie(») 


»«■■.«: 
9frteLCS0. 
SMrLCeO. 
9»^IjC60. 

Max.  hourty  r«e. 
Max.  twurty  rata. 

mgmercuryAg 
mg  cadniiumAcg 


-  ob- 


Spectro-photomeky 


Number  ol  days  sheen  at>- 

aerved. 
gfr4vLCS0. 
9fr4vLCS0. 
9fr4wLCS0. 


mg  " 
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TaBCE  2  — EFauEhfT  UMTATWNS.  PlOltBfTKXS  AND  MONITORING  REQWREMBfrS— COfHinuecl 


Oncfiargs 


naguMtsd  ana  mortkxms  aa 


Oiacnarge  omuioan^rahfei- 


Oad<  Oramag* 
PreduQM  WaMr 


Producad  Sand 


).0 


SanMry  wmtm'  oorttntxtjatf 
I  by  10  or  mora  par- 


Nti  It^tJ'Sfge 


Culkng*  jant 

Band  or 

Oming  r\MH 
Cumngs  ftntrmae  u«ng  Ok 

Comamnaiad  Oning 

FKxtt 
CuMngi  giTMaJ  jamg  dnft-  {  Mo  dw^twrg* 

nf  audi  to  Mftcti  Oimal 

CMhasOaan  adOas  | 

CuMngi  garwraMd  jamg  <y«-  i  Mnsra  ot  may  ri#  tisaci  ty/tf 

•»fl  Suidi  !o  xXk*  lyl»i«ra  u  i  c«n»  *jio  tr*"* 

CX  ha«  Daan  addM.  porter  (kjuji   ^jonoK  «>* 


Momlonng  rsquramanl 


MaaiLimiiMn 

*»du«fy:y 


Fnae  O 

CM  MidgraaM 

ToMy 


Radkim  22C  md  22*  . 

Fto»  (MGO) 

No  Cksc««arga 

Fraa  oil  ..._____ 


OniOraaM  . 


Sandwy  VMM ' '  con«nuou«y 
mannad  by  9  or  Immr  ot- 
to* or  intarmi— liy  by  any 


SoMa 
SoMt 


>lrMal 


No  *9f  -J* 

<2  in^^l  daity  mta  2«  m^it 

7-oay  •raraoe  ■""  ►*OEC» 

Noec» 

MoRficr  — 


Oncarday'  .. 
Onca^mon» 


2S.0OO  btiMayM 
Noknol 


42  ^9*  cMilv  mat, 
29  -r^   >x>r-)Myam 

N»Hoai>'x.  -v5««j! 

Mo  «0«r>Q  vtm  ~. 


f*af  DoperylBnt ' 
RaM  0«p»  uoiri  * 


"'asir' 


naoommi  vHuH*) 


VmM 


aife. 


Onoa^THyrth 
Onctt'day 


OnoaMay 
Onca/waek  ' 


Vtauat  tftaan 


Nunttar  o(day<  shaan  o6- 

sarvad. 
Daily  max.,  rmrilNy  avaraga. 

Lowasi  NOeC  tor  e«t*r  o( 
tw  (iM)  spactaa. 

pCy«Mr 

Mont%  Avanga 

Nwnbe  o<  days  shaar  o6- 

sarvad- 


Oaayi 


awarage 


ConoeMrabort 

NufntMr  al  day*  tofeda  ao- 


Nwnbar  of  days  solidi  ol>- 


Nun*ar  0*  day*  ofeaafvad. 
Nunttar  otdayt  afwar  06- 


^^S'f^j;!.''?^*?*.^?!.!?^,.*^  *»?*****  °*^  '°*°**Nl.  'PP"*^  <«<  -wxtwo   i-N.  umpM  tnai  ba  Mien  banaa»  Sta  «>M  il«»ar.  0.  k  inaia  are  no  mUr*  acroas  ma  i^war 
■SamptaaiiaVbe  Waan  dtartwltn«logrun  aoanDMad  V .^--.  "-" 


>  DO«»nila»arf  arw)  orar  to  ou*  (Jiscnarge 

'naa  aifcrmalibn  alial  ba  reooidad  b>/noi  nnartad  jntass  oawwia*  -«Qii«»«ed  Dy  F*^* 
'Anatyaea  trial  baoonductad  an  aaon  iw>  ajeck  o<  B«ila  jae« 
fmSma^^"^'^  **  ''°'**  *  """"^  l*jnao«.«  ina*  Da  «x«rro»s/>«o  -ijnfg  tim«  .*wi  obaarxaian  o(  a  Mauai  ataan  on  #m  lurtaoa  al  tm  mxtmg  w«ar  ■  poas«>w  in  bia  ««M«y  o« 

■Sybabaaed  on  t«  anXwabi.  avaraga  o«  lour  grab  aamoic  <«9uiu 
•SaaTiMa  1,  Appandh  A 


.Appawfa/ 


9?fl  ^'"^  ^«    iXSnoC 


'***lfr2S!giLr2y.i^y?S-*;P*!.r-'?g?-yy?*  *"?'»««■«'  >  ^^  st-^fc  .:;Tamcal  oammaMen  iMal  ba  racoiM  but  not  reporMd  untaae  raounalad  by  EPA 

Nan  MadSaf^ng  tar  mute,  aamga.  and  oamant  ai  Iha  saatoor  «nc  Stowom  pr^v^M.  *um>.  Al  other  wcalanaoua  dmimmt:  aSn  dtac^MgrngT dncbwga  •  aulfionzae  only  dunng 

nmaiad>aahwatar.  aouroa  water  aiK)  aeuroa  sand,  uncontwnmaaad 


na  naaanr  anc  atowout  prnvantat  Hud.  Al  othw 
^ '  Make  WMar  m*0^ne  «  jeae   , jncontamnatad  aeeiMMr  unoontwnwMled  fraahweter  aourea  w^ar  ml  ^tm»  nwi    irn  ihiiim mtTi 

^  ""n  *"'•"  P'*0*"y  operaaaa  and  mamtana  a  narma  lannaaop  Mvioc  {MSCX  tial  conwMa  aWi  oaluiivi  otnbol  ataiM*  «id  i^a^aMu  lav^  — -■  -  -  -i^y  r^  n^,  t^  u.^  •.. 

,.t?rLgifgl'?:?."*??.yP^**;  **P"'y  "*-  '^  *^  iwaioMn^  a»  i:ioa«  le  iha  eoncer>H«lon  eg  poaattta  ^^ 

1  na  oacnarga  0*  voce  wela  a  proncMad  mvimi  ^ 2  nauacai  maae  >nvn  ^.^Aratti  ,nn^  r^>»u«»%. a.^^  i.^^^     .  .i    ..a^w 
I  mora  »en  J2  neubcet  wwlBa  Irom  neeraal  i»<d 

'    "  *•  icciiim^aeee  djanng  deytght  by  <naue!  ocearvaaon  n  fK  »urtac«  j'  »»  laonwir^ 
••(->—_*     •  i_  J,;  *•"*""""<  w  midday  maali  al  a  Hma  (X  .■nammum  Hamalad  *scn»^ 

■ '  sSffSuB*!  ^trffSTrSIlrLt  *****  "  **  "*"**  onea,%j»w  .«  i»  har^a.  "rryr,  SCO  atjMa*  lo  4,5«  bbVday  and  oncamwnib  tar  dteharqea  o«  4.600  btAday  and 
'•Umeas  verlcatly  leperaled  *  accordenca  turn  CO«dtti  madaanv 


able  lo  peas  Itwougn  a  25  >mti  mean  acreen  |a|]pR»>THtaly  1  men)  may  be  dia- 
m  tie  vicMly  at  semary  and  dwnaibc  iMete  ouMh  Obeervaftons  thtt  ba 
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FEDERAL  OEPOSfT  INSURANCE 
CORPOfUTKM 

Suwhiw  Act  K— <lng 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act     5 
U.S.C.  552b).  notice  is  hereby  given  tiiai 


UMI 


at  3:00  p.m  on  Monday.  August  5.  1996, 
the  Boaotl  of  Direciore  of  the  Federsl 
Deposit  Insurance  Corporation  met  in 
riosed  session  to  consider  matters 
relating  to  the  Corporation's  supervistwy 
•ctivitiM. 

In  cdliBg  the  meeting,  the  Board 
dstef mined  on  motion  of  Vice 
Chairmaii  Andrew  C  Hove,  )t.. 
seconded  bv  Mr   lohn  Downey,  acting  in 
(he  place  and  stead  of  Director  Jonatlun 
L  Fiechter  (Acting  Director.  Office  of 


Thrift  Supervision),  concurred  in  by 
Director  |oseph  H.  Neely  (Appointive), 
Chaiiman  Ricki  Heifer,  and  Directcv 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
pul^c;  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  pubhc 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
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observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  lc)(4),  (c)(6), 
(c)(8).  (c)(9)(A)(ii)  and  (c)(9)(B)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii)  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W.,  Washington,  D.C. 

Dated:  August  6,  1996. 
Federal  Deposit  Insurance  Corporation. 
Valerie  ].  Best. 

Assistant  Executive  Secretary. 
IFR  Doc.  96-20452  Filed  8-7-96;  11;57  ami 

BILUNG  COO€  «714-01-M 


Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation  s  Board  of  Directors  will 
meet  in  open  ses,sion  at  10  00  am  on 
Tuesday.  ,\ugust  1.?.  1996,  to  consider 
the  following  matters: 

Siimmnn  Agenda.  No  substantive 
di,scussion  of  the  following  items  is 
anticipated.  These  matters  will  he 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by 
officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Memorandum  and  resolution  re:     . 
Amendment  to  the  interagency 
Guidelines  Establishing  Standards  for 
Safety  and  Soundness. 

Memorandum  and  resolution  re:  Final 
.Amendments  to  Part  310— Privacy  Act 
Regulations 

Memorandum  and  resolution  re;  Final 
Amendments  to  Fart  339— Flood 
Insurance. 

Memorandum  and  resolution  re: 
Rescission  of  Part  342— Applications  for 
a  Stay  or  Review  of  Actions  of  Bank 
Clearing  Agencies;  and  Final 
Amendments  to  Part  308 

Memorandum  re  Quarterly  Report  of 
Budget  Reallocation. 

Memorandum  re:  Quarterly  Budget 
Variance  Sum  man;  Report 

Memorandum  and  resolution  re: 
Rescission  of  the  Joint  Policy  Statement 
on  Delayed  .Availability  of  Funds. 

Memorandum  and  resolution  re: 
Revision  of  the  Joint  Policv  Statement 
Concerning  Branch  Closing  Notices  and 
Policies. 

Discussion  Agenda: 


Memorandum  and  resolution  re:  Revision 
of  the  Statement  of  Policy  on  the  Use  of 
Offering  Circulars  in  Connection  with  Public 
Distribution  of  Bank  Securities. 

Memorandum  and  resolution  re:  Proposed 
Amendments  to  Part  362— Activities  and 
Investments  of  Insured  State  Banks. 

Memorandum  and  resolution  re:  Final  Rule 
on  the  Risk  Based  Capital  Requirement  for 
Market  Risk. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
N.W.,  Washington,  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L.  Langley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  August  6. 1996. 
Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley. 
Executive  Secretary. 
fFR  Dor  96-20453  Filed  8-7-96;  11:56  am) 

BtLUNG  CODE  «71*-81-ll 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  2372. 

Name:  Aero  Marine  Expediters,  Inc. 

Address:  147-20  181st  Street.  Jamaica,  NY 
11413. 

Date  Reveled:  July  8, 1996. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  3682. 

Name:  A.J.  Campbell,  hic. 

Address:  33435  Dobbin  Hufemitfa, 
Magnolia,  TX  77355. 

Date  Revoked:  July  24, 1996. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number.  2692. 

Name:  A.R.  Torrico  *  Sons  (Shipping),  Inc. 

Address:  315  Woodview  Rd.,  Barringttm,  IL 
60010. 

Date  Revoked:  June  27, 1996. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 


License  Number:  1407. 

Name:  Aquarius  Shipping  Co.,  Inc. 

Address:  1026  East  81  Street,  Brooklyn,  NY 
11236. 

Date  Revoked:  June  10, 1996. 

Reason:  Surrendered  license  voluntarily. 

License  Number.  3037. 

Name:  Betsy  Mata  d/b/a  B.A.). 
International. 

Address:  30485  Shenandoah  Q.,  Temecula, 
CA  92591. 

Date  Revoked:  June  13. 1996. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Niunber  1996. 

Name:  Ernest  A.  Fransz  d/b/a  Indonesia 
Nusantara  Freight  Forwarding  Services. 

Address:  11222  La  Cienaga  Blvd.,  Suite 
620,  Inglewood,  CA  90304. 

Date  Revoked:  July  4, 1996. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number  508. 

Name:  Gerhard  &  Hey  Co.,  Inc. 

Address:  P.O.  Box  361,  Staten  Island,  NY 
10305. 

Date  Revoked:  June  25, 1996. 

Reason:  Surrendered  license  voluntarily. 

License  Number  407. 
Name:  John  V.  Carr  k  Son,  Inc. 
Address:  1600  West  Lafayette,  Detroit,  Ml 
48216. 
Date  Revoked:  June  4, 1996. 
Reason:  Surrendered  license  voluntarily. 

License  Number  3768. 

Name:  Logistics  Management,  Inc.  d/bJa 
TWI  Ocean  Logistics  Services  and  LMl 
International  Relocation  Services. 

Address:  3190  Clearview  Way,  San  Mateo, 
CA  94402. 

Date  Revoked:  June  12, 1996. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number  3237. 

Name:  VAP  International  Freight  Systems, 
Inc. 

Address:  167-10  S.  Conduit  Ave.,  Suite 
207,  Jamaica,  NY  11434. 

Date  Revoked:  June  10, 1996. 

Reason:  Surrendered  license  voluntarily. 

Bryant  L.  VanBrakk, 

Director.  Bureau  of  Tariffs,  Certification  and 

Licensing. 

[FR  Doc  96-20278  Filed  8-8-96;  »:4S  am) 

WLUNG  COD€  (73»-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

Agency  Hokiing  the  Meeting:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

Time  and  Date:  10:00  a.m., 
Wednesday,  August  14, 1996. 

Place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

Status:  Closed. 

Matters  to  Be  Considered: 
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1  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  .\ny  items  earned  forward  from  a 
previously  announced  meeting. 

Contact  Person  for  More  Information: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  Augu.st  7,  1996. 

Jennifer  J.  fohnson, 

Deputy  .Set;refury  of  the  Board. 

(FR  Doc.  96-20436  Filed  8-7-96: 10:51  am] 

aiLUNQ  CODE  U10-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  10:00  a.m.  (EDT)  August 
19. 1996. 

Pl^CE:  4th  Flcxir.  Conference  Room, 
1250  H  Street,  N.W..  Washington.  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1  .^ppnjvai  of  the  minutes  of  the  July  15, 
t996.  Board  meeting. 

2  Thrift  Savings  Plan  activity  report  by  the 
Execaitivo  Director. 

3.  Review  of  investment  policy. 

4.  Review  of  Arthur  Andersen  semiannual 
financial  review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thoma.s  f.  TrabucL.o,  Director,  Office  of 
tjctemal  Affairs.  (202)  942-1640. 
DATE:  August  6.  1996. 
Roger  W  Mehle. 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

|FR  Doc.  96-20451  Filed  8-7-96;  11:53  am] 

BILUNG  COOE  (780-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Record  of  Decision,  U.S.  Courthouse 
Annex,  Savannah.  Georgia 

Action 

This  is  the  Record  of  Decision  (ROD) 
for  the  construction  of  a  Courthouse 
Annex  (Annex)  in  Savannah,  Georgia. 
The  proposed  Annex  will  contain 
between  165.000  and  180,000 
occupiable  square  feet  (osf)  of  space 
including  office  space,  courtrooms, 
storage  space,  and  special  space.  The 


project  may  also  include  40  secured 
inside  parking  spaces.  The  proposed 
Annex  is  intended  to  meet  10-year 
requirements  and  the  30-year  expansion 
needs  of  the  U.S.  Courts  and  related 
agencies  in  conjunction  with  the 
continued  use  of  the  existing  Federal 
Building  Courthouse  (FB-CT). 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-1508),  General  Services 
Administration  (GSA)  Order  PBS  R 
1095.4B,  GSA  conducted  an 
Environmental  Impact  Statement  (EIS) 
for  this  proposed  action.  The  purpose  of 
the  EIS  was  to  identify  the  potential 
impacts  resulting  from  this  project.  The 
EIS  examined  the  alternatives  to  the 
proposed  action  and  the  impacts  of  the 
alternatives  considered.  The  EIS  also 
addressed  mitigation  of  the  adverse 
impacts.  GSA  has  made  every  effort  to 
identify  and  take  into  account  all  of  the 
concerns  expressed  about  undertaking 
this  proposed  action. 

The  Draft  EIS  was  released  for  45  days 
of  public  comment  February  28.  The 
Final  EIS  was  released  for  30  days  of 
public  comment  ending  on  May  28.  In 
addition,  notice  was  provided  in  the 
Federal  Register,  the  Savannah  News 
Press,  and  through  direct  mail. 
Approximately  150  copies  of  the  Draft 
and  the  Final  EIS  were  distributed  for 
comment  using  a  mailing  list  of 
interested  parties  accumulated  through 
the  two  years  this  project  has  been  in 
the  planning  stage. 

Public  participation  was 
accomplished  through  notices  in  the 
Savannah  News  F*ress,  the  Federal 
Register,  direct  mail,  public  meetings, 
and  through  regular  meetings  with 
stakeholders  beginning  in  April  1994. 
GSA  recognized  early  the  potential  for 
negative  impacts  from  this  project,  and 
maintaining  an  ongoing  dialogue  with 
the  local  community  to  take  their 
concerns  into  account.  ' 

In  April  1994.  GSA  began  the 
preparation  of  an  EIS  and  a  Cultural 
Resource  Assessment  (CRA).  At  the 
same  time,  as  required  by  Section  106 
of  the  National  Historic  Preservation  Act 
(NHPA),  GSA  initiated  consultation 
with  the  Advisory  Coimcil  on  Historic 
Preservation  (ACHP),  the  State  Historic 
Preservation  Officer  (SHPO)  as  well  as 
local  preservation  interests. 

GSA  implemented  the  Section  106 
Review  process  for  the  proposed  Annex 
concurrently  with  the  implementation 
of  NEPA.  In  order  to  determine  how  this 
proposed  action  could  affect  historic 
properties,  the  CRA  documented 
potentially  impacted  cultural  resources. 
The  CRA  provided  an  in-depth 


evaluation  of  seven  potential  sites  under 
initial  consideration  for  the  Annex.  An 
architectural  history  survey  was 
completed  for  each  of  the  potential  sites. 
A  larger  Area  of  Potential  Effect  (APE) 
surrounding  each  of  the  sites  was  also 
examined.  An  archeological  assessment 
was  accomplished  through  compilation 
and  review  of  existing  archaeological 
historic  documentation  and  previously 
conducted  fieldwork  and  reports  on 
Savannah. 

The  CRA  reviewed  the  documentation 
for  each  of  the  seven  sites  and  identified 
preservation  concerns.  This  document 
provided  a  comprehensive  review  of 
historic  resources  located  on  and 
around  each  site.  This  became  the  basis 
for  analysis  of  impacts  to  historic 
resources  in  the  EIS. 

GSA  solicited  comments  at  five  public 
meetings  conducted  from  August  1994 
through  March  1996.  In  addition,  eleven 
meetings  were  held  vdth  local 
organizations  and  stakeholders  to  solicit 
comments  and  address  concerns.  These 
participating  organizations  included  the 
City  of  Savannah,  Historic  Savannah 
Foundation,  the  Savarmah  Development 
and  Renewal  Authority,  the  SHPO,  the 
Georgia  Trust  for  Historic  Preservation, 
the  National  Trust  for  Historic 
Preservation,  and  th«  .ACHP. 

The  Dehneated  Area  (DA)  for  the 
Annex  was  located  within  the  Central 
Business  Area  (CBA)  and  defined  as  the 
area  surrounded  by  Bay  Street  on  the 
North,  Liberty  Street  on  the  South, 
Martin  Luther  King  Boulevard  on  the 
West,  and  East  Broad  on  the  East. 

From  April  through  November  1994, 
GSA  actively  solicited  alternate  sites 
through  a  series  of  advertisements  in  the 
Savannah  News  Press,  meetings  with 
lo(al  stakeholders,  and  an  "open  house" 
to  receive  site  offers  on  June  28,  1994, 
No  sites  were  offered.  GSA  also 
conducted  a  windshield  survey  and 
identified  additional  sites  for 
consideration  that  appeared  feasible.  At 
a  public  meeting  on  December  6,  1994. 
GSA  identified  a  total  of  nine  sites 
within  the  DA  for  initial  consideration 
as  potential  locations  for  the  Annex. 
Five  of  the  sites  were  adjacent  to  the 
existing  FB-CT  and  four  were  non- 
adjacent  sites. 

In  developing  a  site  selection  criteria 
for  ranking  prospective  sites.  GSA 
developed  technical  and  operational 
criteria.  The  courts  expressed  strong 
preference  for  an  adjacent  site  for 
security  and  operational  reasons,  but 
this  did  not  preclude  the  consideration 
of  non-adjacent  sites.  This  criteria  was 
developed  at  the  beginning  of  the  site 
selection  process  in  April  1994  and 
used  throughout  the  process  to  rank  and 
screen  potential  sites. 
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Utilizing  this  site  selection  criteria, 
two  of  the  four  non-adjacent  sites  were 
screened  from  consideration  for 
technical  reasons  on  October  25,  1994 
and  February  16,  1995,  respectively 

On  August  8,  1994,  GSA  announced 
in  the  Commerce  Business  Daily  a 
solicitation  for  an  architect -engineer  to 
provide  professional  services  to  GSA  in 
support  of  site  selection  for  the 
proposed  Annex.  On  March  1, 1995, 
GSA  selected  Robert  Stem  as  the  lead 
project  architet;t.  The  team  of  design 
consultants  included  the  project 
architect,  a  courts  consultant,  a  cost 
consultant,  the  principal  architect- 
engineer,  and  a  local  Savannah 
architect. 

The  initial  scope  of  work  tasked  the 
design  consultants  to  focus  its  analysis 
on  the  seven  sites  that  had  been 
identified  by  GSA;  Five  sites  adjacent  to 
the  FB-CT  and  two  non-adjacent  sites. 
The  consultants  were  also  tasked  to 
analyze  the  technical  and  operational 
feasibility  of  each  site  and  provide 
recommendations  to  GSA  to  assist  with 
site  selection. 

The  Scope  of  Work  was  accomplished 
by  the  Design  Consultants  beginning  in 
July  and  concluding  November  8,  1995. 
The  task  consisted  of  four  phases: 

Phase  1  Data  Collection:  The  Design 
Consultants  collected  and  reviewed 
existing  information,  local  guidelines, 
regulations,  and  standards  Information 
developed  by  GSA's  EIS  and  CRA  was 
provided  along  with  transcripts  from  the 
public  meetings  and  all  correspondence 
received  during  the  scoping  process.  A 
public  meeting  to  solicit  input  was 
conducted  on  July  12. 1995  by  the 
architect. 

Phase  2:  Program  Verification  and 
Site  Analysis:  This  analyzed  each 
remaining  alternative  site  based  on  the 
10-year  needs  and  30-year  expansion 
requirements  of  the  Courts.  Tenant 
agencies  were  interviewed  to  verify 
requirements.  Sites  were  analvzed  based 
on  the  site  selection  criteria.  Analysis  of 
the  feasibility  of  the  reuse  of  the  existing 
Juliette  Gordon  Low  (JGL)  Federal 
Buildings  was  completed. 

Phase  3:  Programmatic  Master 
Planning  The  Consultants  tabulated  the 
program  elements  and  allocated 
functions  between  the  FB-CT  and  the 
Annex,  The  program  fit  and  space 
requirements  were  identified  Required 
adjacencies  and  duplications  of 
functions  were  outlined  for  each 
potential  site 

Phase  4  Conceptual  Pre-design 
Analysis:  The  pre-design  analysis 
examined  and  development  options  for 
all  of  the  remaining  sites.  Volumetric 
analysis  was  conducted  for  each  site 
based  on  interior  layouts  and  interior 


ceiling  height  requirements.  Block  and 
stack  concepts  were  developed  showing 
mass,  scale  and  contextual  fit  Three 
successive  stages  of  analysis  were 
performed  and  29  initial  concepts  were 
screened  to  13  and  finally  to  six 
concepts.  On  November  8.  1996,  the 
relative  merits  of  each  of  the  six 
concepts,  along  wnth  final 
recommendations,  were  presented  to 
GSA  by  the  design  consultants. 

On  November  20,  1995,  based  on 
analyses  provided  by  the  Design 
Consuhants.  GSA's  site  selection  team 
ranked  and  screened  the  remaining 
concepts.  Four  concepts  and  three  siting 
options  were  identified  as  most  feasible 
options  for  further  study.  These  four 
concepts  became  the  alternatives 
considered  for  full  analysis  in  the  EIS. 

Alternatives  Considered 

GSA  received  authorization  to  begin 
the  site  selection  process  on  March  15, 
1994.  At  that  time  the  GSA  preferred 
alternative  site  was  the  City  block 
surrounded  by  Bull,  Broughton,  State 
and  Whitaker  Streets,  also  known  as  site 
lA.  GSA  met  with  local  representatives 
on  April  5, 1994.  Local  concerns  were 
expressed  about  the  GSA  preferred  site 
because  it  would  adversely  impact 
historic  buildings,  the  City  plan 
designed  by  General  James  Oglethorpe 
in  1733,  and  Savannah's  nomination  as 
a  World  Heritage  Site. 

From  the  initial  nine  potential  sites 
within  the  DA  that  were  identified  from 
April  through  December  1994,  two  were 
screened  for  technical  reasons.  The 
remaining  seven  sites  were  analyzed  by 
the  Design  Consultants.  After  the  siting 
feasibiUty  study  was  completed.  GSA 
screened  the  two  non-adjacent  sites  for 
technical  and  operational  reasons.  This 
left  three  sites  and  four  concept  options 
remaining  as  the  Alternatives 
considered  in  the  EIS. 

In  addition  to  these,  the  No  Action 
Alternative  was  also  analvzed  in  the 
OS. 

No-Action:  Under  this  alternative, 
agencies  slated  for  relocation  into  the 
Annex  would  remain  in  their  current 
locations  and  additional  space 
requirements  would  be  satisfied  by 
leasing  action.  No  construction  would 
occur  to  address  the  Courts'  expansion 
requirements  Additional  courtrooms 
would  be  provided  in  nearby  leased 
buildings  and  the  judiciarv  would 
accomplish  its  expansion  needs  through 
a  series  of  ad  hoc  lease  acquisitions.  The 
courts  and  related  agencies  would 
Iwcome  fragmented  and  over  time,  and 
they  would  face  serious  problems  with 
efficiency  and  set:urity. 

Alternative  ! — Site  IE — Construction 
of  One  Building  (GSA  Preferred 


Alternative!:  Under  this  siting 
alternative,  GSA  would  construct  a 
single  building  of  165,000  osf.  on  the 
two  trust  lots  currently  occupied  by  the 
JGL  Buildings  A  &  B.  The  existing 
buildings  would  be  demolished  and  the 
Annex  footprint  would  cover  both  of  the 
trust  lots  and  President  Street  between 
Buildings  A  &  B.  The  mass  and  scale  of 
this  Annex  would  be  of  similar 
proportions  to  the  existing  FB-CT,  and 
a  tunnel  connection  between  the  Annex 
and  the  FB-CT  would  be  constructed 
under  Whitaker  Street.  Forty  secure 
parking  spaces  would  be  provided 
either  in  the  basement,  or  in  JGL 
Building  C  with  a  tunnel  connection 
under  York  Street. 

Alternative  2— Site  IE — Construction 
of  Two  Buildings:  Under  this  option, 
two  larger  and  less  efficient  buildings 
approximately  of  180.000  osf  would  be 
constructed  on  the  trust  two  lots. 
President  Street  would  be  retained  for 
pedestrian  traffic.  Because  of  the 
required  dupUcation  and  inefficiency  of 
constructing  two  buildings,  each 
building  would  be  approximately  60 
feet  taller  than  the  existing  FB-CT. 
Secured  parking  would  be  provided 
either  in  the  basement,  or  in  JGL 
Building  C  with  a  tunnel  connection 
under  Yoric  Street. 

Alternative  3 — Site  ID — Construction 
of  One  Building:  Under  this  option.  GSA 
would  construct  a  single  building  on  the 
site  of  the  JGL  Building  C  currently 
housing  the  Corps  of  Engineers.  This 
alternative  would  require  the 
demohtion  of  the  existing  JGL  Building 
C  with  the  exception  of  the 
undergroimd  paridng,  part  of  existing 
structural  support,  and  the  elevator 
core.  This  alternative  would  provide 
173,000  osf  on  three  floors  reaching  58 
feet  high,  or  ten  feet  higher  than  the 
existing  FB-CT. 

Alternative  4 — Site  1  A— Construction 
of  One  Building:  Under  this  alternative 
the  Armex  woiDd  be  constructed  on  the 
City  block  surrounded  by  Broughton. 
Bull,  State  and  Whitaker  Streets.  The 
building  would  have  166,000  osf  above 
grade  and  connect  with  the  existing  FB- 
CT  through  a  tunnel  constructed  under 
State  Street  with  secure  partdng  below 
grade.  It  would  require  the  demolition 
of  14  buildings  that  contribute  to  the 
NHLD.  The  two  historic  buildings  facing 
Bull  Street  would  be  retained. 
Broughton  Lane  would  be  closed 
retaining  only  that  portion  between  the 
two  historic  buildings  remaining  on 
Bull  Street.  The  building  would  be  four 
stories  tall  facing  Broughton  Street  and 
six  stories  tall  facing  State  Street. 

Issues  of  Concern:  The  concerns 
expressed  about  this  project  were  the 
potential  adverse  effects  to  Savannah's 
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National  Historic  Landmaric  District 
(NHLD).  Savannah's  NHLD  is  currently 
listed  as  Endangered  Priority  2  by  the 
National  Park  Service.  This  Endangered 
status  has  been  caused  by  the 
cumulative  addition  of  incompatible 
buildings,  the  cumulative  demolition  of 
historic  buildings,  and  cumulative 
alterations  to  the  Oglethorpe  Plan. 
Concerns  were  also  expressed  about  the 
potential  impact  to  Savannah's 
nomination  as  a  World  Heritage  Site. 

Specific  request,"?  were  also  expressed 
that  GSA  should:  not  demolish  any 
historic  or  contributing  buildings, 
should  not  alter  the  Oglethorpe  Plan, 
and  the  Annex  should  be  compatible 
with  the  surrounding  neighborhood  in 
terms  of  mass.  s(al«  materials,  context, 
fit,  and  design.  Concerns  were 
expressed  that  the  Annex  could  create  a 
"dead  zone"  around  Telfair  Square 
during  non-business  hours.  Additional 
concerns  were  the  project's  negative 
impact  on  the  current  parking  shortages 
downtown,  the  potential  relocation  of 
the  U.S.  Post  Office  outside  downtown, 
the  potential  loss  of  Federal  employees 
downtown  displaced  by  this  project, 
and  potential  negative  impacts  to  the 
City's  efforts  to  revitalize  the  Broughton 
Street  retail  corridor. 

The  NHIX)  is  a  f:ritical  designation  for 
the  VAty  of  Savannah  and  contributes  to 
both  the  tourist  e<:ononiy  of  the  City, 
and  to  the  quality  of  life  within  the  City 
itself.  Concerns  focused  on  the  potential 
negative  impact  that  this  proposed 
action  could  have  on  the  sensitive  and 
fragile  nature  of  the  NHLD  and 
neighborhoods  if  local  concerns  are  not 
taken  into  account  during  the  planning 
and  design  of  the  Annex. 

Environmental  Consequences  and 
Niitigatiun 

No  Action  Alternative:  While  the  No 
Action  alternative  would  have  no 
impact  on  the  natural  environment,  it 
would  result  in  the  continued 
inefficient  housing  of  Federal  Courts 
and  would  have  long-term  impacts  as 
the  Courts  outgrow  their  current  space. 
Security  and  efficiency  would  be 
compromised  as  the  Courts  10- year 
requirements  and  30-year  expansion 
needs  would  not  be  met  in  a  single 
facilitv  As  the  Courts  requirements  for 
space  increases  over  time,  housing  the 
Court's  functions  in  non-adjacent 
buildings  would  occur  in  the  vicinity  of 
ihe  FB-Crr  This  leasing  of  space  could 
ultimately  impact  other  historic 
buildings  as  leasehold  alteratioBS  are 
made  to  accommodate  Court  needs.  The 
No  .Action  Alternative  could  ultimately 
cause  the  U.S.  Courts  to  look  outside  the 
CBA  for  their  space  needs.  The  loss  of 
the  Federal  Courts  downtown  would 


have  a  negative  impact  to  Savannah's 
NHLD. 

Summary  of  Construction 
Alternatives:  Considering  the  four 
alternatives  that  involve  the 
construction  of  an  Annex,  all  of  the 
alternatives  would  have  little  or  no 
long-term  impact  on  the  natural 
environment.  There  would  be  minimal 
or  no  impact  to  the  following  categories: 
Housing,  Open  Space  and  Recreation 
Facilities,  Utilities  and  City  Services, 
Subsurface  and  Geological  Conditions, 
Vegetation  and  Wildlife,  Natural 
Hazards,  Ambient  Air  Quality,  Ambient 
Noise,  Natural  or  Depletable  Resources, 
and  Hazardous  Substances  or 
Contamination,  All  of  the  construction 
alternatives  are  in  substantial 
compliance  with  City  zoning 
requirements.  Potential  archaeological 
disturbance  is  not  likely  except  for  Site 
1-A,  and  all  appropriate  regulations  and 
procedures  would  be  followed  if 
archaeolc^cal  resources  are  found 
during  construction.  Sites  1-C  and  1-D 
have  been  previously  disturbed. 

All  of  the  construction  alternatives 
will  produce  temporary  negative 
impacts  during  construction.  These 
impacts  would  be  short  term  and  would 
include  disruptions  due  to  increased 
noise  levels,  increased  dust  and 
emissions,  disruptions  due  to  temporary 
street  closures,  construction  related 
traffic,  and  temporary  loss  of  utility 
services.  These  impacts  would  be 
minimized  through  proper  construction 
mitigation  techniques  and  with  good 
advance  planning.  By  working  closely 
with  the  Qty,  unavoidable  disruptions 
diuing  the  two  year  construction  phase 
could  be  minimized  but  not  totally 
avoided. 

Alternative  1 — Site  IE — Construction 
of  One  Building  (GSA  Preferred 
Alternative):  This  alternative  would 
involve  the  demolition  of  the  JGL 
Buildings  A  &  B  and  constructing  an 
Annex  of  165,000  osf  on  the  entire  site 
including  President  Street.  This  would 
remove  that  portion  of  President  Street 
which  is  part  of  the  Oglethorpe  Plan. 
This  loss  would  be  unavoidable  and 
only  partially  mitigated  through  design 
considerations.  This  alternative  replaces 
two  smaller  buildings  which  are  in 
proportion  with  surrounding  buildings, 
with  a  larger  Annex  of  similar  mass  to 
the  current  FB-CT.  This  additional  mass 
and  the  loss  of  that  section  of  President 
Street  will  cause  some  negative  visual 
impacts.  These  cimiulative  impacts 
could  affect  the  status  of  the  NHLD. 
This  alternative  would  demolish  two 
27,000  osf  government-owned  buildings 
that  would  have  remaining  economic 
life.  This  alternative  would  also  require 


the  relocation  of  145  employees 
currently  housed  in  buildings  A  and  B. 

Alternative  2 — Site  lE — Construction 
of  Two  Buildings:  Under  this  alternative 
an  Annex  of  180,000  osf  would  be 
constructed  on  two  trust  lots  leaving 
President  Street  open  to  pedestrian 
traffic.  These  buildings  would  be 
substantially  taller  than  the  current  FB-' 
CT  and  would  be  out  of  context  on  that 
site  in  terms  of  the  mass  and  scale.  This 
alternative  would  demolish  two 
government-owned  buildings  that  have 
remaining  economic  life.  This  would 
have  the  same  negative  impacts  as 
Alternative  1  and  potentially  affect  the 
status  of  the  NHLD,  This  alternative 
would  also  require  the  relocation  of  145 
employees  currently  housed  in 
buildings  A  and  B. 

Alternative  3 — Site  ID — Construction 
of  One  Building:  Under  this  ahemative, 
GSA  would  demolish  all  of  the  JGL 
Building  C  except  the  elevator  core,  the 
basement  parking,  and  part  of  the 
structural  support.  No  historic  buildings 
would  be  demolished  and  no  alterations 
to  the  Oglethorpe  Plan  would  occur. 
This  alternative  would  demolish  a 
145,000  osf  government-owned  building 
that  has  remaining  economic  life.  This 
alternative  may  have  positive  impacts 
on  the  NHLD  if  the  new  Annex  is  more 
visually  compatible  with  the 
surrounding  neighborhood  than  the 
current  JGL  Building  C. 

This  alternative  would  require  the 
relocation  of  714  Corps  of  Engineer 
employees.  This  action  itself  would 
cause  additional  impacts.  If  these 
employees  were  relocated  within  the 
NHLD,  adverse  impacts  are  likely 
depending  on  the  location  selected  and 
whether  leasing  or  new  construc-tion 
was  the  .selected  acquisition.  If  this 
action  caused  these  employees  to 
relocate  outside  Savannah's  NHLD,  or  to 
relocate  outside  Savannah  altogether, 
adverse  economic  impacts  to  the  NHLD 
would  occur  due  to  the  loss  of 
employment  within  the  City,  These 
future  potential  impacts  cannot  be 
accurately  measured  until  ahemative 
courses  of  action  are  identified  and 
considered. 

Alternative  4 — Site  lA — Construction 
of  One  Building:  Under  this  alternative, 
a  single  building  Anriex  would  be 
constructed  on  Broughton  Street 
Broughton  Lane  would  be  permanently 
lost  and  14  contributing  buildings 
would  be  demolished.  The  Broughton 
Street  Revitalization  program  would  be 
severely  impacted  by  removing  a  block 
of  commercial  buildings  creating  a  retail 
"dead  zone".  Two  historic  buildings 
would  be  preserved  on  Bull  Street 
between  Broughton  Street  and  State 
Street,  and  that  portion  of  Broughton 
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Lane  between  the  buildings  would  be 
retained.  This  alternative  would  c:au8e 
adverse  effects  to  Savannah's  historir 
resounds  and  could  have  negative 
impacts  to  the  status  of  the  NHLD 

Mitigation  of  Cultural  and  Histonc 
Resources  In  order  to  mitigate  and 
minimize  the  impacts  that  have  been 
identified,  GSA  will  continue  to  consult 
with  the  local  communitv,  the  SHPO. 
the  ACHP,  the  NFS,  as  well  as  other 
preservation  groups  that  have  been 
identified.  This  consultation  will  lead  to 
th«  development  and  ultimate  signing  of 
a  Memorandum  of  .Agreement  (MOA) 
between  GSA  and  the  consulted  parties 
including  the  SHPO,  the  ACHP.  the 
NFS.  pursuant  to  36  CFR  mX).5(e|  and 
800.10,  which  are  the  implementing 
regulations  of  the  National  Histonc 
Preservation  Ac:t  The  stipulations  of  the 
MOA  will  identify  elements  of  the 
mitigation  plan  which  GSA  will 
implement 

The  mitigation  plan  will  identify  the 
elements  that  GSA  will  implement  to 
mitigate  impacts  to  historic  resources.  It 
will  address  the  stages  of  design  review 
and  Will  identify  elements  of  new 
rxjnstruction  that  are  compatible  with 
the  historic  and  architectural  qualities 
of  the  NHLD  It  will  address  the  issues 
of  scale,  massing,  and  matenals,  and 
will  be  resf)onsive  to  the  Secretary  oi 
Interior's  Standards  for  Rehabilitation 
and  CxUidelines  for  Rehabilitating 
Histonc  Buildings  GSA  recognizes  that 
concerns  have  been  expressed  by  tht- 
NPS  and  others  about  the  mass  and 
scale  of  the  proposed  Annex  GSA  is 
committed  to  reduce  the  mass  above 
grade  of  the  Annex  to  the  greatest  extent 
practical 

The  City  of  Savannah  has  established 
a  committee  to  work  closely  with  GSA 
to  identify'  issues  and  maintain  a  climate 
of  cooperation  throughout  this  projecl 
GSA  has  committed  to  wori  with  this 
committee  and  to  participate  in  regular 
meetings  to  address  issues  and  to  keep 
the  lines  of  communication  open 

Th«  City  has  identified  three 
additional  issues  of  concern  about  this 
project  exacerbation  of  parking 
shortages,  the  potential  loss  of  the  IS 
Post  Offic*  downtown,  and  the  potentiai 
loss  of  federal  employment  downtown 
due  to  relocation  caused  by  this 
proposed  Annex. 

As  mitigation,  GSA  has  committed  to 
cooperate  with  the  City's  effort  to 
developntent  of  a  perimeter  parking  and 
shuttle  system.  GSA  committed  to  assi.st 
the  City  in  their  efforts  to  find  a  suHable 
downtown  location  for  the  L'  S  Post 
Office  GSA  has  committed  to  keep 
federal  agencies  that  are  relocated  as  a 
result  of  this  project  within  the  CBA  of 
Savannah. 


Rationale  for  Decision 

The  proposed  projec:t  will  meet  the 
10- year  requirements  and  30  year 
expansion  needs  of  the  L'  S  Courts  in 
Savannah,  C.eorgia  The  proposed 
construction  will  result  in  a  one-time 
consumption  of  non-renewable 
resources  including  iana,  energy  and 
materials  Certain  negative 
environmental  impact.*  wilt  occur 
regardless  of  the  alternative  selected. 

The  technically  and  operationally 
preferred  alternative,  which  is  also  the 
GSA  preferred  alternative,  is  the 
construction  of  a  single  building  on  site 
1-E  This  technically  preferred 
alternative  tiest  meets  the  projects 
objectives  and  criteria  as  recommended 
by  the  design  consultants 

The  alternative  with  ttie  greatest 
adverse  impact  to  the  NHLD  is 
Alternative  5  .site  1-A,  because  it  would 
demolish  14  historic  buildings  and 
permanently  close  Broughion  Lane.  It 
would  also  impact  the  City's  efforts  to 
revitalize  the  Broughton  Street  retail 
rorridor   The  alternatr/e  with  the  least 
environmental  impact  would  be 
Alternative  4,  a  single  building  on  site 
1-D  This  alternative  would  require  no 
loss  of  histonc  resources,  however  it 
would  cause  a  major  agency  relocation 
within  the  NHLD  as  "14  1'  S  Arm\ 
Corps  of  Engineer  employees  would  be 
displaced   Additionally.  KiL  Building  C, 
with  14,5, (X)0  ost  of  government-owned 
space,  would  be  mostly  demolishetl 
with  useful  economic  life  remaining. 

Therefore,  giving  consideration  to  all 
of  the  factors  discovered  during  the  two 
year  environmental  prfx:ess  it  is  the 
def:ision  to  pnx.eed  with  the  (,S.^ 
preferred  altematue  which  is  the 
demolition  of  fGi.  Buildings  A  *  B.  and 
the  constnictjon  of  a  single  Courthouse 
,\nnex  of  lfi.'i,000  osf  on  site  1-E. 
adtacent  to  the  FB— CT  in  Savannah, 
Georgia 

Approved:  July  1ft.  19** 
CarvW  DM-tch. 
Regional  Administrtrtrw  (4A). 

FJHted.  hih  24    IWfi 
Phil  YMutgberg. 

Regional  Environmental  Officer  (4PT). 
sFR  D«x:  9*»-2017f,  Filed  8-R-96:  8:45  aiBJ 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

CofHors  tor  Otsoas*  Control  and 
Prevention 

Proposed  Data  Cot»ectK>ns  Subrntttad 
ior  PuMic  Comment  artd 
Racommandationt 

In  compliance  with  the  requimnent 
of  Section  3506(cK2KA)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  iot  public  comment  on 
proposed  data  collecticm  projects,  the 
Centers  for  Disease  Control  and 
PreventioB  (CDC)  will  publish  periodic 
suiamarias  of  propoaed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  ageucy,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
im>pofled  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  cranroents  to  Wihaa 
)ohns(»i,  CDC  Reports  Clearance  Offian*. 
1600  Chfton  Road.  MS-D24,  Atlanta,  GA 
30333.  Written  comments  should  be 
rpce'vpd  within  fio  days  of  this  notice. 

Proposed  Projects 

1.  Studies  of  Immunotoxicity  in 
Occupational  Groups — (0920-0333) — 
Extension — A  number  of  chemicals  to 
which  U.S.  workws  are  potentially 
exposed,  including  metals  such  as  lead 
and  berylliun  and  solvents  such  as 
carbon  tetrachloride,  have  been  found  to 
be  immunotoxic  ia  experiawiital 
animals.  There  is  little  data  ob 
immunosupfiression,  hypersensitivity  or 
autoimmane  disease  ia  workers  exposed 
to  chemicals  that  are  immunotoxic  in 
experuMntal  aaii»*>«  MIOSH  has 
undeftdceB  a  coerdiBated  series  of 
studies  te  fecus  oa  immune-system 
eflects  related  to  specific  chemical 
exposures  ia  the  workplace,  tn  the 
pravious  three  years.  NIOSH  conducted 
fltedies  of  lead  and  egg  protein  expoaed 
woriters. 

In  this  extensitm  of  the  program,  it  is 
anticipated  that  up  to  five  additional 
rasaarch  studies  will  be  conducted 
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under  this  program.  Examples  of 
chemicals  for  which  studies  are  being 
considered  are  latex.  siiiM  and  solvents. 
In  most  of  these  studies,  the  mimune 
function  of  a  group  of  workers  exposed 
to  the  chemical  of  interest,  and  not 
(>xposed  to  anv  other  known  or  potential 
immunofoxins,  wUl  be  compared  to  the 
immune  function  in  a  group  of 
individuals  with  no  occupational 
nxf)osure  to  known  or  suspected 
iinmunotoxins.  In  some  studies,  the 
(iimune  function  in  a  group  of 
individuals  will  be  compared  before  and 


after  they  have  exposure  to  the  potential 
immunotoxin.  The  primary  information 
collected  will  be  data  on  the  level  of 
exposure  to  the  potential  immunotoxin 
(as  measured  in  the  air  in  the  breathing 
zone  of  the  respondent,  and/ or  in  the 
respondent's  blood  or  urine)  and  data 
on  specific  markers  of  the  status  of  the 
immune  system  from  blood  or  saliva 
samples  provided  by  the  subjects.  The 
questionnaire  data  will  be  directed  at 
demographic,  lifestyle,  and  medical 
factors  (other  than  the  exposure  or 
condition  of  interest)  which  may 


influence  the  function  of  the  immune 
system.  In  selected  studies,  the 
questionnaire  will  be  used  to  assess  the 
presence  of  respiratory  symptoms, 
dermatologic  conditions  and/or 
reproductive  effects,  if  the  literature 
indicates  a  potential  relationship  to 
these  health  problems.  Study 
populations  will  be  identified  through 
telephone  contact  and  follow-up  site 
visits  (if  needed)  with  workplace   . 
facilities  that  use  the  chemical  of 
interest.  The  total  cost  to  respondents  is 
estimated  at  $7,500. 


RespondefTts 


WofVers 
Companies 

Total 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


300 
10 


Average 
burden/re- 
sponse (in 
hours) 


Total  bur- 
den (in 
hours) 


300 

10 


310 


2  Feasibility  .Study  of  a  State  and 
Local  Area  Integrated  Telephone 

Survey — New — This  is  a  request  to 
conduct  a  feasibility  study  in  three 
States  of  an  integrated  survey  to  collect 
broad  State-based  health  and  health- 
related  data  using  two  existing  and 
ongoing  data  collection  systems,  the 
National  Immunization  Survey  (NIS) 
and  the  National  Health  Interview 
Survev  (NHIS)  (0920-0214).  The 
purpose  of  this  project  is  to  demonstrate 
the  potential  for  using  random-digit- 
(iialing  IRDD)  methods  to  sample 
hou.seholds  for  Computer  Assisted 
Telephone  Interviews  (CATT^  to  produce 
quick  turnaround  State-level  estimates 
on  issues  such  as  health  status,  access 
to  care,  health  insurance  coverage,  and 
utilization  of  services  for  monitoring 
and  tracking  changes  in  the  health  care 
system.  As  health  care  markets  respond 
to  new  incentives  and  States  gain 
increasing  responsibility  for 
administering  health  and  welfare 
programs.  State  level  data  are  being 
recognized  as  increasingly  important  to 
the  public  healtli  and  health  policy 


community.  While  considerable 
population-based  data  are  available  at 
the  national  level,  there  is  a  variable 
amount  at  the  State  level. 

The  proposed  strategy  of  building  on 
two  established  systems  provides 
several  advantages.  It  is  less  costly  than 
establishing  a  new  system;  the  proposed 
questions  have  been  thoroughly  tested; 
and  implementation  can  occur  rapidly. 
In  the  NIS,  interviews  are  conducted  on 
a  random  sample  of  telephone 
households  to  produce  vaccination 
coverage  estimates  for  children  19  to  35 
months  of  age  for  all  50  states,  the 
EKstrict  of  Columbia,  and  27  urban 
areas.  The  NIS  CATI  system  offers  a 
nlechanism  for  rapid  data  collection  and 
for  expansion  to  establish  a  more  broad 
based  system  to  monitor  and  track 
changes  in  health  status,  the  health  care 
system,  and  welfare  reform  at  the  State 
level.  In  addition,  since  the  design  for 
the  NIS  requires  screening  20 
households  to  identify  a  single 
household  with  an  age  eligible  child,  a 
potential  cost  effective  opportunity 
exists  to  make  use  of  the  large 


probabilitv  sample  of  telephone 
numbers  for  other  emerging  health  care 
issues.  The  NHIS  is  a  continuous 
general  purpose  national  health  survey 
in  which  face-to-face  interviews  are 
conducted  to  measure  health 
characteristics  of  the  U.S.  civilian 
noninstitutionalized  population.  Use  of 
an  abbreviated  set  of  questions  from  the 
NHIS  for  the  proposed  integrated 
telephone  survey  will  allow  for 
standardization  of  the  questionnaire 
across  States  and  will  allow 
comparisons  with  national  data  In 
addition,  the  quality  of  the  estimates 
developed  from  the  telephone  survey 
can  be  improved  with  adjustments  for 
nontelephone  households  using 
information  from  the  NHIS  on  telephone 
and  nontelephone  households. 

The  long  term  strategy  is  to  build  an 
integrated  and  coordinated  data 
collection  mechanism  that  can  be  both 
standardized  for  State  and  national 
comparisons  and  customized  for  State- 
specific  needs.  The  total  cost  to 
respondents  is  estimated  at  $27,000. 


Respondents 

Number  of 
respondents 

Number  of 
responses, 
respondent 

Averaqe 
burden  re- 
sponse (in 
hours) 

Total  bur- 
den (in 
nours) 

Noninstitutionalized  household  population  in  3  States  

4,500 

1 

0.30 

1,350 

Total ~~ ~ 

1,350 
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Dated:  August  5.  1996. 
Wibna  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  96-20322  Filed  8-8-96;  8:45  am) 

(BaUNQ  COW  41«»-1«-P] 


Notice  of  Meeting 

Office  of  the  Director,  Centers  for 
ENsease  Control  and  Prevention  (CDC), 
announces  the  following  meeting. 

Name:  Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  Meeting. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  August 
26, 1996;  8:30  a.m.-5  p.m.,  August  27, 1996. 
Place:  CDC,  Building  2,  Classroom  1, 1600 
Qifton  Road.  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  60  people. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  exjiertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services.  The 
primary  purpose  of  this  first  meeting  is  to 
develop  a  shared  vision  for  the  Guide,  agree 
on  the  methods  to  be  used  in  its 
development,  and  to  select  the  first  topics  to 
be  included  in  the  Guide. 

Matters  to  be  Discussed:  Agenda  items 
include:  key  issues  for  the  Guide  to 
Community  Preventive  Services;  defining  the 
Target  Audiences  and  Developing  a  Vision 
for  the  Anticipated  Uses;  Nature  of  the 
Content  and  Format  of  the  Guide;  Applicable 
lessons  learned  fitim  the  Guidelines  Project 
of  the  Council  on  Linkages  Between 
Academia  and  Public  Health  Practice; 
Methods  and  Approaches  to  Developing  the 
Guide  to  Community  Preventive  Services; 
and  Proposed  Approach  to  the  Development 
of  the  GCPS. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Marguerite  Pappaioanou,  the  GCPS  Project 
Director  at  CDC  and  Executive  Secretary  to 
the  Task  Force,  Office  of  the  Director,  CDC, 
1600  aifton  Road,  NE.  M/S  D-27,  Atlanta, 
GecMgia  30333,  telephone  404/639-7069. 

Parsons  interested  in  reserving  a  space  for 
this  meetiiig  should  call  404/639-7100  by 
dose  of  business  on  August  21, 1996. 

Dated:  August  5, 1996 
Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc  96-20320  Filed  8-8-96;  8:45  am] 

BILUNG  CODE  4t«3-1»-M 


National  Vaccine  Advisory  Committae 
(NVAC)  Subcommittee  on 
tnmHinizatk>n  Coverage:  Meeting 

In  accordance  with  setrtion  10(a)l2i  ot 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meeting. 

Name:  NVAC  Subcommittee  on 
hnmunization  Coverage. 

Times  and  Dates:  1:30  p.m.-5:30  p.m., 
August  26, 1996;  8:30  a.m.-3:30  p.m.,  August 
27, 1996. 

Place:  American  Academy  of  Pediatrics, 
141  Northwest  Point  Boulevard,  Elk  Grove 
Village,  Illinois  60007. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  The  Subcommittee  will  advise 
and  make  recommendations  to  the  full 
Committee  on  matters  related  to  the 
improvement  of  immunization  coverage 
rates. 

Matters  to  be  Discussed:  Agenda  items 
include  presentations  from  CDC  researchers 
on  immunization  diagnostic  projects;  and 
from  the  state  and  city  immunization 
programs  on  their  program  op>erations  and 
challenges  they  face.  The  Subcommittee  will 
host  two  [>anels  of  inununization  providers 
discussing  assessments  they  are  performing 
in  their  practices  and  other  innovative 
methods  of  increasing  immunization 
coverage  rates. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Alison  B.  Johnson,  Program  Analyst,  National 
Immunization  Program,  CDC,  1600  Clifion 
Road.  NE,  M/S  E52,  Atlanta,  Georgia  30333, 
telephone  404/639-8222. 

Dated:  August  5, 1996. 
Naacy  C.  Hindi, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  96-20321  Filed  8-8-96;  8:45  am] 

BiUJNG  COK  41«3-1»^ 


Food  and  Drug  AOmmistratton 

[Docket  No  96N-0165] 

Rhone  Merieux,  Itk.:  Withdrav^ai  of 
Approval  of  NADA 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  nnimal  drug 
appHcation  (NADA)  held  by  Rhone 
Merieux.  Inc.  ITie  NADA  provides  for 
the  use  of  Gallimycin®  (erythromycin) 
Poultry  Formula  in  poultry  drinking 
water.  The  sponsor  requested  the 
withdrawal  of  approval  because  the 
animal  drug  product  is  no  longer 
niaiuifacturwd  or  marketed. 
EFFECTIVE  DATE:  August  19,  1996. 
FOB  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae  Ontpr  for  Veterinary 


Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockvilje.  MD  20855   :ini -594-1623. 
8UPPLEi*BNfTARv  information:  Rhone 
Merieux,  Inc.,  P.O.  Box  459,  2116  Eighth 
Avenue  South,  Fort  Dodge,  LA  50501,  is 
the  sponsor  of  NADA  102-656,  which 
provides  for  the  use  of  Gallimycin® 
(erythromycin)  Poultry  Formula  in 
poultry  drinking  water.  By  letter  of 
April  17. 1996,  Rhone  Merieux,  Inc., 
requested  withdrawal  of  approval  of  the 
NADA  because  the  animal  drug  product 
is  no  longer  manufactured  or  marketed. 
Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval 

of  NADA  102-656  and  all  supplements 
and  amendments  thereto  is  hereby 
withdrawn,  efiiective  August  19,  1996. 

Dated:  July  17. 1996. 
Stephen  F.  Saatkt, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-20341  Filed  8-8-96;  8:45  am] 

BMJJNQ  COM  41W^-F 


[Dockei  NO  96E-0101] 

Determination  of  Regutatory  Rev»ew 
Peftod  for  Purposes  of  Patent 
Extens»on,  CEDAXi 

AGB<lcy:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SiJi«*ARY:  The  Food  and  Drug 
Aar-i.n.stration  (FDA)  has  determined 
the  regulatory  review  period  for 
CEDAJi®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 
AOORESSes:  Written  comments  and 
ptijini  .s  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  I>rug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockvillp  M;    j  t^-" 

FOR  FURTHEr<  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 

SUPPLEMENT  A  Rv  iNPORMATION:  The  Drug 
Prh>-  v.tJUjjie;,:;!);,  ariO  Fa  tent  Term 
Restoration  Act  of  1984  (Pub.  L.  9»-417) 
and  the  Generic  Animal  Drug  and  Patfflit 
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Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  hv  P'DA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA  s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  dnig  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FT)A  recently  approved  for  marketing 
the  human  drug  product  CEDAX® 
(ceftihuten  dihvdrate).  CEDAX®  is 
indicated  for  the  treatment  of 
individuals  with  mild-to-moderate 
infections  caused  by  susceptible  strains 
of  the  designated  microorganisms  in  the 
specific  conditions:  Acute  Bacterial 
Exacerbations  of  Chronic  Bronchitis  due 
to  Haemophilus  influenzae  (including 
B-lactamase-producing  strains), 
Momxella  cotorr/ia/js  (including  B- 
lactamase  producing  strains)  or 
Streptoccocus  pneumoniae  (penicillin- 
susceptible  strains  only),  Acute 
Bacterial  Otitis  Media  due  to 
Haemophilis  influenzae  (including  B- 
lactamase  producing  strains),  Moraxella 
catarrhalis  (including  B-lactamase 
producing  strains)  or  Streptococcus 
pyogenes,  or  Pharyngitis  and  Tonsillitus 
due  to  Streptococcus  pyogenes. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
CEDAXS)  (US.  Patent  No.  4,812,561) 
from  Schering-Plough  Corp.  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration  In  a  letter  dated  April  10, 
1996.  FDA  advised  the  Patent  and 


Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
CEDAX®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
CEDAX®  is  2,641  days.  Of  this  time, 
1,179  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,462  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fit)m  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  CosmeUc  Act  (21  U.S.C.  355(i)) 
became  effective:  September  28. 1988. 
The  applicant  claims  September  29, 
1988,  as  the  date  the  investigational  new 
drug  apphcation  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  September  28, 
1988,  which  was  30  days  after  FDA 
receipt  of  the  IND. 

2.  TTie  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  December  20. 1991. 
FDA  has  verified  the  applicant's  claim 
that  the  new  drug  application  (NDA)  for 
CEDAX®  (NDA  50-686)  was  initially 
submitted  on  December  20,  1991. 

3.  The  date  the  application  was 
approved:  December  20, 1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
50-686  was  approved  on  December  20, 
1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  902  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubUshed  is  incorrect  may, 
on  or  before  October  8, 1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  6,  1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 


Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  26,  1996. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc  96-20339  Filed  8-8-96;  8:45  am) 

BILUNO  CODE  4160-01-F 

[Docket  No.  96E-0154] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DYNABAC* 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DYNABAC®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law,  FDA  has  made  the 
determination  because  of  the 
submi-ssion  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub,  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
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an  approval  phase.  F"or  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DYNABAC® 
(dirithromydn).  DYNABAC®  is 
indicated  for  the  treatment  of 
individuals  age  12  years  and  older  with 
mild-to-moderate  infections  caused  by 
susceptible  strains  of  designated 
microorganisms  in  the  specific 
conditions:  (1)  Acute  Bacterial 
Exacerbations  of  Chronic  Bronchitis  due 
to  Moraxella  catarrhalis  or 
Streptococcus  pneumoniae;  (2) 
Secondary  Bacterial  Infection  of  Acute 
Bronchitis  due  to  Af.  catarrhalis  or  S. 
pneumoniae;  (3)  Community-Acquired 
Pneumonia  due  to  Legionella 
pneumophila,  Mycoplasma 
pneumoniae,  or  S.  pneumoniae;  (4) 
Pharyngitis/Tonsiletis  due  to  S. 
pyogenes;  or  (5)  Uncomplicated  Skin 
and  Skin  Structure  Infections  due  to 
Staphylococcus  aureus  (methicillin- 
resistant  strains).  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for D^TMABACe  (U.S.  Patent 
No.  4,048,306)  from  Boehringer 
Ingelheim  GmbH,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibiiitv  for  patent  term  restoration.  In 
a  letter  dated  May  28,  199fi.  FD.A 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatorv  review  period 
and  that  the  approv  ai  of  DYNABAC® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  tfiat 
FDA  detennine  the  product  s  regulatory 
review  period 

FDA  nas  determined  that  the 
applicable  regulatory  review  penod  for 
DYNABAC«  is  2.469  days.  Of  this  time, 
1,687  days  occurred  during  the  testing 


phase  of  the  regulatory  review  penod. 
while  782  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1    The  date  an  exemption  under 
section  505(ij  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(1)) 
became  effective:  September  16, 1988. 
The  applicant  claims  February  28,  1988, 
as  the  date  the  investigational  new  drug 
application  (IND)  became  efiiective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  September  16, 
1988,  the  date  the  IND  was  removed 
from  clinical  hold  via  telephone 
conversation. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  April  29, 1993.  The 
applicant  claims  April  27, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DYNABAC®  (NDA  50-678)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  50-678  was 
submitted  on  April  29, 1993,  the  date 
the  resubmission  for  NDA  50-678  was 
received  by  FDA  following  a  refusal  to 
file  letter. 

3.  The  date  the  application  was 
approved:  June  19,  1995.  FDA  has 
verified  the  appUcant's  claim  that  NDA 
50-678  was  approved  on  June  19,  1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximimi 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appUcant  seeks  1,726  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  8,  1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  6, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Conunents  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  [address  aho\ei  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  26, 1996. 

Stuart  I.  MtghHiy  U, 

Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  96-20340  Filed  8-8-96;  8:45  am] 
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[Docket  No  96E~0114] 

Oeterminatior  ot  Reguiatory  Review 
Penoci  for  Purposes  of  Patent 
Extension;  CORVERT 

aqency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
CORVERT  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 

ADDRESSES:  Written  comments  and 
peuiions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parkiawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATKM:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 


41638  Federal  Register  /  Vol.  61.  No.  155  /  Friday,  August  9.  1996  /  Notices 


product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  dni^  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  CORVERT 
(ibutilide  fumarate).  CORVERT  is 
indicated  for  the  rapid  conversion  of 
atrial  fibrillation  or  atrial  flutter  of 
recent  on.set  to  sinus  rhythm. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
CORVERT  (U.S.  Patent  No.  5,155.268) 
from  the  Upjohn  Co  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  May  13,  1996,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undei-gone  a  regulatory  review  period 
and  that  the  approval  of  CORVERT 
represented  the  first  permitted 
commercial  marketing  or  use  of  the  ^ 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FD^  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatorv  review  period  for 
CORVFJ?T  is  2,292  days.  Of  this  time. 
1.865  days  cx:curred  during  the  testing 
pha.se  of  the  regulatory  review  period, 
while  427  days  occurred  during  the 
approval  phase  These  periods  of  time 
were  derived  from  the  following  dates: 

1  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  20, 1989. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  (IND)  became  effective 
was  on  September  20,  1989. 

2  The  date  the  application  was 
mitKiilv  submitted  with  respect  to  the 
huma!>  drug  product  under  section 
5051b}  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  October  28,  1994.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
CORVERT  (NDA  2CM191)  was  initially 
submitted  on  October  28,  1994. 

3.  The  date  the  application  was 
approved:  December  28,  1995.  The 
applicant  claims  December  29,  1995,  as 
the  date  NDA  20-491  was  approved. 


However,  FDA  records  indicate  that 
NDA  20-491  was  approved  on 
December  28. 1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appUcalion  seeks  73  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  October  8, 1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  wn'itten  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  Februar  6,  1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  26, 1996. 
Stuart  L.  Nighdngde, 
Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  96-20342  Filed  8-6-96;  8:45  am) 

BILUNG  COOE  41«a-«1-F 


[Docket  No.  96E-01121 

Oetermmatiofi  of  Regulatory  Review 
Period  tor  Purposes  of  Patent 
Extension;  MAXIPtME® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  NoHce. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
MAXIPIME®  and  is  pubhshing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 


for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  ).  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-44,1-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  the.se  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  MAXIPIME® 
(cefepime  hydrochloride).  MAXIPIME® 
is  indicated  for  the  treatment  of  the 
following  infections  when  caused  by 
susceptible  strains  of  the  designated 
microorganisms:  Uncomplicated  and 
complicated  urinary  tract  infections, 
including  pyelonephritis, 
uncomplicated  skin  and  skin  structure 
infections,  and  pneumonia.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  tenn 
restoration  application  for  MAXIPIME® 
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(U.S.  Patent  No.  4,406.899)  from  Bristol- 
Myers  Squibb  Co  and  the  Patent  and 
Trademark  Office  requested  FDA  s 
assistance  in  determining  this  patent  s 
term  restoration  In  a  letter  dated  May 
13.  1996,  FDA  advi.sed  th«  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
MAXIFIME^*  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
MAXIPIME(%  i.-!  3.741  days.  Of  this  time, 
i.AAA  iiays  i>;cun"6rvj  uLifing  tjw  iesiuig 
phase  of  the  regulatory  review  period 
while  1,297  days  occurred  durir>g  the 
approval  phase  These  periods  of  time 
were  derived  from  the  following  dates: 

1  The  dote  an  expmption  under 
section  505(ii  of  the  Federal  Food.  Drug. 
and  Cosmetic  Art  (21  U  SC  355lill 
became  effective  October  23,  1985  The 
applicant  claims  November  22,  19«5,  as 
the  date  the  investigational  new  dnig 
application  (IND)  became  effective 
However.  FDA  records  indicate  that  th« 
IND's  effective  date  was  October  23, 
1985.  which  was  30  days  af^er  FDA 
receip*  of  the  IND. 

2  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act:  July  1    1992  The  applicant  claims 
June  10.  1992,  as  the  date  the  new  drug 
application  (NDA)  for  MAXIPIME* 
(NDA  50-679)  was  initially  submitted 
However.  FDA  records  indicate  that 
NDA  .50-679  was  submitted  on  July  1, 
1992 

3.  The  date  the  hnimtfi  drug  wn$ 
appro wd. January  18.  1996  FDA  has 
verified  the  applicant  s  claim  that  NDA 
50-679  was  approved  on  January  18, 
1996. 

This  determination  of  the  regulatorv 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  US,  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actMai  period  for  patent  extension 
in  its  application  for  patent  extension. 
the  applicant  seeks  1 .825  days  of  patent 
term  extension 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  October  8,  1996.  submit  to 
the  Dockets  Management  Branch 
(a<idfess  above)  written  comnrants  and 
ask  for  a  redetermination  Furtiiermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  6,  1997,  for  a 
determination  regarding  whether  the 


applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  ment  an 
FDA  investigation,  (See  H  Rept  8.t~ 
part  1.  98th  Cong.,  2d  sess  .  pp  41  -4 L 
1984  i  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  shouW  be 
sutimitted  to  the  E>ockets  Management 
Branch  iaddres.s  above'  in  three  copies 
(except  that  individuals  mav  sufeinit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  mav  be  seen  m  the 
Dockets  Management  Branch  between  9 
a.m   and  4  p  m     Monday  ttirough 
Friday. 

r>atfld-  Iu!v  26   1096. 
Stuart  L.  NightiMgak, 
Associate  Commisioner  for  Health  Affairs. 
[FR  Doc  96-20343  Filed  »-»-§6;  8:45  am] 
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H«alth  n**ourc«ts  an^  S«fvic*s 
Administration 

AcMaory  CouncH;  Nottca  of  Waatlwfi 

in  accordance  with  svoction  lfMaM2!  of 
the  Federal  .^dvlsory  Committee  .\cr1 
(Public  Law  92—463)  announcement  is 
made  of  the  following  .National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  September  1996. 

Vom#>  National  .^dvisory^  Council  on  thf 
Natuinai  Health  Service  (kirps 

Date  nnri  Time  .Septembpr  .S-«   1996 

PloiP  Marriott  Residence  Inn   "i3h 
Wis<_ons!n  Avpnue  Bethesd*   Marvland. 

Thf>  meeting  is  open  to  the  publu 

.Agenda  Agenda  items  include  updates  on 
the  .Niationa!  Health  .Service  ( .orps  projfram. 
poiM;i««  aiKt  tHxi^:  meetinftx  ot  riw  t^uacil 
worlttjroups  on  new  environmei);  strategies 
Health  systerr.  linkages,  and  inis.xKir  ■  .lautior 
byilfiing  unrl  site  visitf  to  (,omEn!init>  iHialtii 
centers  m  the  area 

The  owning  meeting  wili  tw  hetn  on 
Thursday  .September  ^  h-<)m  h  fX)  p  ni   »f) 
S  ;)<1  p  m  ()b  Friday   site  visits  will  tiegin  M 
9:0G  am  and  wii!  he  folkiwed  h\  »  business 
meeting  whK-.h  will  conciurte  about  7011  p.m 
Saninlay  s  meeting  will  begin  at  906  a.m. 
and  incliMJes  meetings  of  the  ( .oum:il 
workgroups  ()n  .Sunfiav  the  mvwnnd!  will 
begin  at  9;00  am  ane  will  adKnim  around 
noon 

The  RMwting  is  open  to  the  public: 
however,  no  transportatKMi  will  be  prov»d«d 
tor  the  sjt*  visits  Anyone  requiring 
information  regarding  lli*  subiect  Coiim.il 
should  contact  Ms.  >ewel  Davis.  National 
.advisory  Council  on  the  National  Health 
Service  Corps.  Health  Resources  aed  Services 
,^dminlSt^»tlon   8th  floor,  4. ISO  East  West 
Highway.  Rockvihe,  Marviand  2»«67, 
Telephone  (301)  594-4144 


Name:  Advisory  Commission  on 
Childhood  Vaccines  (AOCV). 

Dote  and  Time  September  10-11,  9K» 
am-5:00  pm 

Place:  Par KiHv,'  Hn  i     n^     ionference 
Rooms  G  »  i1   'jbOU  F.ir.en.  ..ane.  Rockvlile, 
Maryland  20857. 

The  meetuig  is  open  to  the  pubkc 

The  first  day  of  the  meeting,  will  coosift 
of  meetiBgi  of  one  of  the  Conuama't 
workgroupc  and  SubcomariMaar 

Nmam:  Workgroup  on  Intent,  ProvisioBfl 
•■4  Process. 

Date  and  Time:  September  10.  19M;  t:M 
a.m.-12i»  Noon 

Place  Parklawt.  Building,  Potomac  RoooL 

Agenda.  Agenda  items  will  inciutie,  but 
Bot  be  limited  to.  discussion  of  the  following 
issues:  Program  aod  policy. issues  relied  to 
the  operation  of  dte  Vacdne  Injury 
CoaapeiiaaikHi  Program. 

Nmm:}oiai  AGCV/National  VacciM 
Adviaocy  Pa—ittee  (NVAC)  Subcommittee 
OB  Vacdne  Safety 

TYme  Sept«nber  10,  1996;  IKX)  p.m.-5:00 
p.m. 

Phce:  Parkkwn  Building,  Ckmference 
Rooms  Git  H. 

Agen^:  Agenda  items  wili  include,  but 
not  be  limited  to:  discussion  of  the  inclusion 
of  adult  vaccines  under  the  National  Vaccine 
Iniury  Compentatkw  Program;  and 
discussion  of  tbe  Taak  Perce  on  Safer 
Childhood  Vaodaes,  Final  Report  aad 
RecomoMndatioBs. 

The  fati  Comniaakm  will  meet  on 
Wednesday,  iHiplemhnr  11  from  9K)0  a.m.  to 
5:00  p.m.  Agaada  itana  trill  include,  but  not 
be  limited  to:  a  raport  on  the  Vaociae  Safety 
Subcommittee;  a  raport  from  the  Workgroup 
on  Intent,  Provision  and  ProceM;  and  iqidala 
on  the  Proposed  Polio  !■— imliatioB 
Scheduk  rhangni.  and  an  update  on  the 
Current  Status  of  Licensiuv  of  Acelluiar 
Pertussis  Vaccines  and  routine  Program 
reports. 

Public  coHunent  vtrill  be  permitted  before 
the  Workgroup  and  SubconaaaiMee  meetings 
ac^eura  en  September  10;  aad  heficKv  noon 
and  at  the  end  of  the  Caaaaiaaioa  meeting  on 
September  1 1  Oral  pieaanlations  wiU  be 
limited  to  5  minutes  per  public  speaker. 

Persons  interested  in  providing  an  oral 
;ii>«>^nt»tior;  ^hi<-i;i(i  ^ul>nin  a  inTitten  request, 
dion^  »  II  «  ccp>  t>!  tljeii  presentation  to  Ms. 
Me::  ssr  )  aimer.  Principal  Staff  Liaison. 
Dn  ;si<Mi  of  Vaccine  Injiuy  Compiensatioii, 
HiMfNju  of  Health  Prote,ssions  Health 
Resources  aad  Services  Administration. 
Room  8A-35,  S«M  Piahon  Lane.  RockviHa, 
MDPtm^L  Telephone  (3©1)  443-«593. 
Kepiit^stv  >hould  contain  the  name,  ad<bess. 
felepnor>e  numiwr   and  »nybusiBess  or 
prolesiiionui  Mtfiiiation  of  na  person  desinng 
to  make  »n  urai  presentation.  Ooups  having 
siiTiiiar  interests  itre  requested  to  combine 
their  t  (iMtfnentt  ^nd  preaanttiw  through  a 
smjiM-  reprwH«»H«ti\f   The  allocation  of  time 
rT>«>  tw  »diui)?«Hi  u  rt<  i  ommodate  the  level  of 
expressed  interest  The  Division  of  Vaccine 
tHHir>  I  -ompensation  will  notify  eadi 
prrjtenter  in  nwjii  or  teieptiurif  >i'  'heir 
assigned  presentation  lim^    ^'ers^!^^  who  do 
not  fiie  an  advance  request  for  presentation, 
but  desire  to  make  an  oral  statement  mav 
riliaap  in  Coelterence  Rof)re  (,  and  H  or 
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September  10-1 1   These  persons  will  be 
allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Ms.  Palmer. 
•         *         •         •         * 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Dates  and  Time:  September  15, 1996—3:00 
p.m 

Place  The  Historic  Inns  of  Annapolis,  16 
Church  Circle.  Annapolis.  MD  21401,  Phone: 
(410)  263-2641,  FAX:  (410)  268-3813. 

The  meeting  is  open  to  the  public. 

Agenda  The  meeting  will  begin  at  3  p.m. 
on  Sunday,  September  15,  with  an 
orientation  A  reception  is  planned  following 
the  orientation 

The  plenary  session  on  Monday, 
Septemter  Ifi,  will  convene  a^  8:30  a.m.  with 
a  legislative  update  and  hh  overview  of  the 
Office  of  Rurai  Health  Policy  activities. 
C'ommittee.  members  will  review  the 
American  Public  Health  Association's 
resolution.  "RurHi  Health  Goals: 
Caiaranteeing  a  Future."  The  remainder  of  the 
day  and  Tuesday,  September  17,  will  be 
devoted  to  formulating  Committee 
ref;()mTnendations  to  the  Secretary  of  Health 
and  Human  Services.  Conunlttee  members 
will  meet  in  their  workgroups — Education 
and  Health  Services  and  Health  Care 
Financing— to  draft  these  recommendations. 
The  meeting  will  convene  at  8:30  a.m.  on 
Wednesday.  September  18.  Adjournment  is 
anticipated  bv  12:."!0  p.m. 

Anyone  requiring  information  regarding 
ihe  sub]e<  t  (Committee  should  contact  Dena 
S.  Pusltin.  Executive  Secretary,  National 
Advisorv  Committee  on  Rural  Health,  Health 
Resources  and  Services  Administration, 
Room  iMJS,  Pariclawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857,  Telephone 
(3011  443-0835.  FAX  (301)  443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Arlene 
Granderson  or  Lisa  Shelton,  Office  of  Rural 
Health  Policy,  Health  Resources  and  Services 
Administration,  Telephone  (301)  443-0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  5,  1996. 
Jackie  E.  Baiun, 

Advisory  Committee  Management  Officer, 
HRSA. 
|FR  Doc.  96-20269  Filed  8-8-96;  8:45  ami 

BILUNC  CODE  4180-1S-P 


UMI 


Request  for  Comments  on  Legal 
Issues  Related  to  Telemedicine 

agency:  Health  Resources  and  Services 
.\dmiinstration  (HRSA),  Health  and 
Human  Services  (HHS). 
ACTION:  Request  for  comments. 

SUMMARY:  In  the  Telecommunications 
Act  of  iqQfi  IPub.L.  104-104),  Congress 
dire<:t.s  the  Secretary  of  Commerce,  in 
consultation  with  the  Secretary  of 
Health  and  Human  Services,  to  submit 
a  repoti  highlighting  the  activities  of  the 
Joint  Working  Group  on  Telemedicine 
(JWGl )  and  other  Federal  activities  to 


promote  the  cost-eflective  use  of 
telemedicine  (Section  709).  The  JVVGT  is 
a  Federal  interagency  working  group 
that  examines  issues  and  makes 
recommendations  regarding  national 
policy  on  telemedicine.  The  Office  of 
Rural  Health  Policy,  Health  Resources 
and  Services  Administration,  provides 
staff  support  to  the  JWGT.  Telemedicine 
is  defined  as  the  use  of  modern 
telecommunications  and  information 
technologies  for  the  provision  of  clinical 
care  to  individuals  at  a  distance. 

In  this  notice,  we  seek  comments 
identifying  the  legal  barriers  to  the  cost- 
effective  use  of  telemedicine  and 
specific  suggestions  for  overcoming 
these  barriers.  In  particular,  we  seek 
suggestions  for  easing  licensure  barriers 
to  physicians  and  other  health 
professionals  providing  telemedicine 
services  across  state  lines,  and 
comments  on  specific  alternatives,  such 
as  those  recently  proposed  by  the 
Federation  of  State  Medical  Boards  and 
the  Institute  of  Electrical  and 
Electronics  Engineers.  Respondents  are 
encouraged  to  explore  the  advantages 
and  disadvantages  of  a  wide  range  of 
options  such  as  various  types  of  limited 
state  licensure,  registration  of  out-of- 
state  physicians  as  proposed  in 
California,  regional  and  national 
initiatives  to  expand  reciprocity  among 
states,  national  licensure  in  terms  of 
their  impact  on  access  and  quality  of 
health  care  services,  and  feasibility  and 
cost  of  implementation.  In  addition  to 
addressing  cross-state  licensure  issues, 
respondents  are  encouraged  to  provide 
comments  and  suggestions  on  other 
legal  issues  associated  with 
telemedicine  such  as  liability/ 
malpractice.  Finally,  we  are  asking 
respondents  to  identify  the  particular 
challenges  in  assuring  privacy, 
confidentiality,  and  security  in  the 
conduct  of  telemedicine  and  provide 
suggestions  for  addressing  those 
challenges.  Comments  will  be  reviewed 
and  considered  for  incorporation  into 
the  final  report  to  Congress. 

DATES:  Comments  should  be  filed  on  or 
before  August  30, 1996. 

ADDRESSES:  Copies  of  comments  should 
be  sent  to:  Dena  S.  Puskin.  Sc.D.,  Office 
of  Rural  Health  Policy,  Health  Resources 
and  Services  Administration,  Room  9- 
05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  208,S7 

FOR  FURTHER  INFORMATION  CONTACT: 
Dena  S.  Puskin,  Sc.D..  301-443-0835. 
dpuskln@hrsa.ssw.dhh8.gov. 


Dated:  Augusts,  1996. 
Giro  V.  Sumaya, 
Administrator. 
!FR  Doc.  96-20270  Filed  8-8-96:  8:45  am] 

BILUNQ  CODE  4t60-1S-4J 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-377S-N-«71 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Federal  Property 
Suitable  as  Facilities  to  Assist  the 
Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  August  9,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston.  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.,  Washington, 
DC  20410,  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  nunribers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated;  August  2, 1996. 
(acquie  M.  La  wing. 

Deputy  Assistant  Secretary  for  Economic 
Development 
[FR  Dor  96^-20170  Filed  8-8-96;  8:45  am) 

BILUNG  CODE  4210-29-M 
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[Docket  No  FR-4103-N-01) 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Notice  of 
Implementation  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  PJotice  of  Implementation  of  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.L.  104- 
134,  approved  April  26,  1996) 
("OCRA")  relaUng  to  the  Public  and 
Indian  Housing  Program  and  the  Section 
8  Certificate,  Voucher,  and  Moderate 
Rehabilitation  Programs. 

SUMMAHY:  The  OCRA  affects  the  pubHc 
and  Indian  housing  and  Section  8 
programs  by  providing  certain  funds 
and  by  amending  the  U.S.  Housing  Act 
of  1937  (the  "USHA").  This  Notice 
advises  the  public  of  the  Department's 
intentions  regarding  funding  processes 
for  affected  programs  This  Notice  also 
advises  the  pubHc  of  various  changes  to 
regulatory  requirements  and  program 
poUcies,  implementing  the 
administrative  provisions  of  the  OCRA 
that  amend  the  USHA  for  Federal  Fiscal 
Year  1996  ("FY  1996"). 

The  Department  will  issue 
insinictions  concerning  Section  202  of 
the  OCRA,  Conversion  of  Certain  Public 
Housing  to  Tenant-baseci  Sec:tion  8 
Vouchers  and  Certificates,  bv  separate 
notice. 

This  Notice  does  not  modify  or  negate 
the  poHcies  contained  in  Notices  PIH 
9&-6  and  7  (HA)  dated  Febnjary  13, 
1996,  which  were  issued  to  implement 
provisions  of  the  lanuarv  26.  1996 
Continumg  Resolution.  Those  Notices 
concerned  minimum  tenant  rents, 
public  and  Indian  housing  ceiling  rents, 
the  definition  of    adjusted  income"  tor 
public  and  Indian  housing  residents, 
suspension  of  Federal  tenant  selection 
preferences,  repeal  of  provisions 
regarding  income  disregards,  delay  in 
reissuance  of  turnover  certificates  and 
vouchers,  and  FY  1996  Section  8 
administrative  fees. 

This  Notice  also  does  not  modify  or 
negate  the  guidance  i.ssued  in  Notice 
PIH  96-12  (HA)  on  March  21,  1996, 
which  concerned  management  of  the 
minimum  rent  requirements. 

In  addition,  this  Notice  does  not 
modifv'  or  negate  the  guidance  issued  in 
Notice  PIH  96-24  (HA)  on  May  .3,  1996. 
which  concerned  Performance  Funding 
System  policy  revisions  lo  encourage 
public  and  Indian  housing  authorities  to 
facilitate  resident  employment  and 
undertake  entrepreneurial  initiatives. 


Further,  this  Notice  is  not  intended  to 
supersede  the  Public/Private 
Partnership  for  Mixed-Finance  Public 
Housing  Development  rule  in  24  CFR 
part  941,  subpart  F  (pubUshed  May  2, 
1996,  61  FR  19708).  That  rule  remains 
in  effect.  This  Notice  is  intended  to 
provide  implementation  guidance  on 
that  subject  in  those  limited  areas  where 
the  language  in  the  OCRA  differs  bom 
that  in  the  rule. 

The  provisions  of  this  Notice  apply 
both  to  Public  Housing  Agencies 
("PHAs")  and  to  Indian  Housing 
Authorities  ("IHAs"),  which  are 
collectively  referred  to  in  this  Notice  as 
"HAs"  unless  otherwise  noted. 

Contents  of  this  Notice 

I.  Annual  Contributions  Contracts  and 

Commitment  of  Funds 

II.  Extension  of  Administrative  Provisions 

from  the  Rescissions  Act 
m.  Streamlining  Section  8  Tenant-Based 
Assistance 

IV.  Public  Housing/Section  8  Moving  to 

Work  Demonstration 

V.  Extension  Period  for  Sharing  UtiUty  Cost 

Savings  with  HAs 

VI.  Repeal  of  Frost-Leland 

VII.  Minimum  Rent  Waiver  Authority 

FO«  FURTHER  INFORMATtOM  COfTACT:  Rod 
Solomon,  Director,  Special  Actions, 
Public  and  Indian  Housing,  Room  4116, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-0713, 

For  IHAs,  contact  Dom  Nessi,  Deputy 
Assistant  Secretary  for  Native  American 
Programs,  Room  Ek-133,  451  Seventh 
Street,  SW,  Washington,  DC  20410, 
telephone  (202)  755-0032. 

For  hearing  or  speech  impaired 
persons,  these  numbers  may  be  accessed 
via  TTY  by  contactii^  the  Federal 
Information  Relay  Smvice  at  1-800- 
877-8339.  (Except  for  the  "800" 
number,  the  telephone  numbers  are  not 
toll-free.) 

SUPPLaeCTARY  INFOWHATWW: 

I.  Annual  (k>ntributions  (infracts  and 
Commitment  of  Funds 

A.  Indian  Housing 

1.  Indian  Housing  Development 
Fimding 

A  Notice  of  Funding  Availability 
("NOFA")  was  published  in  the  Federal 
Register  on  March  29, 1996  (61  FR 

14218i.  which  announced 
approxiinateiy  ,S160  million  in  FY  1996 
funding  for  the  development  of  new 
Indian  Housing  units  and  provided  the 
applicable  criteria,  processing 
requirements  and  action  timetable. 


2.  Indian  HOME  Funding,  Indian 
Community  Envelopment  Block  Grant 
Funding,  and  Indian  Emergency  Shelter 
Grant  Funding 

A  NOFA  was  published  in  the 
Federal  Register  on  March  27, 1996  (61 
FR  13574)  announcing  the  availabiUty 
of  up  to  $14  million  in  funding  for  FY 
1996  for  the  HOME  Program  for  Indian 
Tribes  and  providing  selection  criteria, 
information  on  how  to  apply,  and  an 
explanation  of  how  selections  would  be 
made. 

A  NOFA  was  published  in  the 
Federal  Register  on  May  9,  1996  (61  FR 
21338),  which  announced  the 
availability  of  $50,000,000  in  funds  for 
the  Conmiunity  Development  Block 
Grant  Program  for  Indian  Tribes  and 
Alaska  Native  Villages  for  Fiscal  Year 
1996. 

A  NOFA  was  published  in  the 
FedCTal  Register  on  March  5, 1996  (61 
FR  8824),  which  announced  the 
availability  of  approximately  $1,150,000 
in  funds  for  emergency  shelter  grants  to 
be  allocated  to  Indian  tribes  and 
Alaskan  Native  villages  by  competition 
for  Fiscal  Year  1996. 

B.  Section  8  Certificate,  Voucher  and 
Moderate  Rehabilitation  Funding 

In  a  Federal  Registn-  notice  published 
July  19, 1996  (61  FR  37758),  HUD 
issued  instructions  concerning  Section  8 
certificate,  voucher,  and  moderate 
rehabilitation  funding. 

C.  Comprehensive  Improvement 
Assistance  Program  ("CIAP") 

A  NOFA  was  published  in  the 
Federal  Register  on  April  18,  1996  (61 
FR  17218),  which  announced  the 
availability  of  up  to  $257  million  for  FY 
1996  OAP  funding.  The  NOFA 
informed  HAs  that  own  or  operate  fewer 
than  250  public  and  Indian  housing 
units  (and,  therefore,  are  eUgible  to 
apply  and  compete  for  CLAP  funds)  of 
the  requirements  and  application 
deadliiM.  The  NOFA  application 
deadline  was  June  17, 1996  and  the 
Department  is  now  processing 
applications. 

D.  Public  Housing  Demolition,  Site 
Revitalization,  and  Replacement 
Housing  (HOPE  VI)  Grants 

Title  n  of  the  OCRA  appropriates 
$480  million  for  public  housing 
demoUtion,  site  revitalization,  and 
replacement  housing  grants  (referred  to 
as  the  HOPE  VI  program).  A  NOFA  was 
pubhshed  on  July  22,  1996  (61  FR 
38024),  which  announced  the 
•vailabihty  of  HOPE  VI  hmding.  The 
funds  will  be  used  for  grants  to  PHAs  to 
enable  them  to  demolish  obsolete 
projects  or  porti6ns  of  them,  or 
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revitalize,  where  appropriate,  the  sites 
(including  remaining  public  housing 
units)  on  which  the  projects  are  located. 
Also,  grants  may  be  used  for 
replacement  housing  that  will  avoid  or 
lessen  concentrations  of  very  low- 
income  families  and  for  tenant-based 
Section  8  assistance  to  provide 
replacement  housing  or  to  assist  tenants 
who  will  be  displaced  by  demolition. 

£  Public  and  Indian  Housing  Drug 
Elimination  Program  ("PHDEF'}  and 
Technical  Assistance  ("TA")  Program 

\  NOFA  was  published  in  the 
Federal  Register  on  April  8.  1996  (61  PR 
15674)  announcing  approximately  $250 
million  for  PHDEP.  A  notice  was 
pubiishuu  ill  Lhe  Feueiai  Register  on 
luly  10.  1996  (61  FR  36472),  which 
makes  two  amendments  to  the  April  8, 
1996  NOFA,  and  reopens  the 
application  period  for  a  period  of  30 
days.  The  application  deadline  under 
the  July  10,  1996  NOFA  is  August  9, 
1996.  ' 

A  NOFA  was  published  in  the 
Federal  Register  on  lune  25,  1996  ((61 
FR  32902)  announcing  the  availability 
of  $1.5  million  under  the  PHDEP  TA 
program.  OCRA  set  aside  $10  million  for 
■grants,  technical  assistance,  contracts 
and  other  assistance  training,  program 
assessment  and  execution  for  or  on 
behalf  of  public  housing  agencies  and 
resident  organizations."  This  NOFA 
makes  $1.5  million  out  of  the  $10 
million  available  under  the  PHDEP  TA 
program.  The  NOFA  provides  that 
applications  may  be  submitted  anytime 
up  to  August  \6'.  1996. 

F  Economic  Development  and 
Supportive  Services  Program 

The  OCRA  provided  $53  million  for 
supportive  services  under  Community 
Development  Blo<:k  Grants.  This 
funding  will  be  used  as  follows: 

1   Section  202  Service  Coordinators: 
Five  million  dollars  will  be  used  to 
assist  elderly  residents  to  obtain  the 
supportive  services  they  need  from 
community  agencies  in  order  to  prevent 
premature  or  unnecessary 
institutionalization.  The  Office  of 
Housing  will  award  funds  on  a  first 
come,  first  serve,  basis  pursuant  to 
current  procedures. 

2.  Tenant-Based  Section  8  Family 
Self-Sufficiency  Sen'ice  Coordinators 
(FSSI:  A  NOFA  was  published  on  July 
26,  1996  (61  FR  39262),  announcing 
$9.2  million  for  this  program.  Under  the 
FSS  program.  HAs  are  required  to  use 
Section  8  rental  assistance  together  with 
public  and  private  resources  to  provide 
supportive  service^  to  enable 
participating  families  to  achieve 
economic  independence  and  self- 


sufficiency.  Effective  delivery  of 
supportive  services  is  a  critical  element 
in  a  successful  program.  Funds  are 
available  under  this  NOFA  to  employ  or 
otherwise  retain  the  services  of  up  to 
one  FSS  program  coordinator  for  one 
year.  A  part-time  FSS  program 
coordinator  may  be  retained  where 
appropriate.  The  application  deadline  is 
September  9, 1996. 

3.  Economic  Development  and 
Supportive  Services:  The  Department 
will  publish  a  NOFA  in  the  Federal 
Register  annoimcing  a  total  of  up  to 
$30.8  million  in  grant  funds.  This 
funding  will  allow  HAs  to  (1)  provide 
economic  development  opportunities  or 
supportive  services  to  assist  residents  of 
public  and  Indian  housing  to  become 
economically  self-sufficient  and  (2) 
provide  supportive  services  to  assist 
elderly  and  handicapped  persons  to  live 
independently. 

4.  Bridges  to  Work:  The  Department 
has  set-aside  $8  million  for  a  Bridges  to 
Work  Demonstration  to  assist  central 
city  low-income  individuals  and 
families,  including  public  housing  and 
Section  8  recipients,  who  are  work 
ready,  to  become  self-sufficient  by 
linking  them  with  suburban  jobs.  The 
linkage  is  to  be  achieved  by  coordinated 
programs  of  job  search  assistance,  work 
preparation  and  job  retention 
counseling,  transportation  and  child 
care  assistance,  and  other  necessary 
supportive  services.  The  six  sites  for  the 
demonstration  are:  Baltimore,  Chicago, 
Denver,  Milwaukee,  St.  Louis,  and 
Philadelphia. 

G.  Public  and  Indian  Housing  Youth 
Sports  (YSP)  Program 

There  will  not  be  a  NOFA  this  year  for 
the  Public  and  Indian  Housing  Youth 
Sports  Program.  A  notice  was  published 
in  the  Federal  Register  on  June  12,  1996 
(61  FR  29884)  that  announced  that  HUD 
would  not  fund  the  Youth  Sports 
Program  for  FY  1996. 

H.  Tenant  Opportunities  Program 
("TOP")  Technical  Assistance 

A  NOFA  was  published  in  the    . 
Federal  Register  on  July  3, 1996  (61  FR 

35022)  announcing  the  availability  of 
$15  million  for  this  program.  TOP 
provides  assistance  to  Resident 
Coimcils,  Resident  Management 
Corporations.  Resident  Organizations, 
National  Resident  Organizations, 
Regional  Resident  Organizations,  and 
Statewide  Resident  Organizations,  to 
fund  training  and  other  tenant 
opportunities,  such  as  the  formation  of 
such  entities,  identification  of  the 
relevant  social  support  needs,  and 
securing  of  such  support  for  residents  of 
public  and  Indian  bousing. 


The  application  deadline  is  August  9, 
1996. 

II.  Extension  of  AdministratiTe 
Provisions  From  the  Rescissions  Act 

A.  Expansion  of  Eligible  Uses  of 
Modernization  and  Development 
Assistance 

1.  General  Provisions 

Section  201(a)  of  the  OCRA  gives  HAs 
significant  new  flexibility  in  using 
public  and  Indian  housing 
modernization  and  development  funds 
provided  under  authority  of  the  United 
States  Housing  Act  (the  "USHA").  This 
provision  follows  the  expansion  of  the 
permitted  uses  of  modernization  funds 
that  was  m.ade  by  Section  1001(a)  of  the 
1995  Rescissions  Act  (Pub.L.  104-19, 
approved  July  27,  1995).  The  OCRA 
amends  Section  14(q)  of  the  USHA  (as 
defined  above),  which  was  added  by  the 

1995  Rescissions  Act,  to  further  expand 
the  eligible  uses  of  modernization 
assistance  and  also  to  expand  the 
eligible  uses  of  public  and  Indian 
housing  development  assistance.  These 
provisions  apply  to  modernization  and 
development  funds  appropriated  in  FY 

1996  and  in  prior  fiscal  years. 
With  certain  limitations.  HAs  may 

now  use  modernization  assistance  or 
development  assistance  for  any  eligible 
activity  authorized  (a)  by  the  public  and 
Indian  housing  modernization  program 
(under  Section  14  of  the  USHA,  as 
amended  by  the  OCRA),  (b)  by  the 
public  and  Indian  housing  development 
program  (under  Section  5  of  the  USHA), 
or  (c)  by  applicable  appropriations  acts 
for  an  HA.  Eligible  activities  include  the 
demolition,  rehabilitation, 
revitalization,  and  replacement  of 
existing  units  and  developments. 
Eligible  activities  also  include  those 
authorized  under  the  Urban 
Revitalization  Demonstration  program 
(also  known  as  "HOPE  VI"),  as  set  forth 
in  the  1993  HUD,  VA,  and  Independent 
Agencies  Appropriations  Act  (Pub.L, 
102-389,  approved),  which  authorizes 
both  physical  revitalization  activities 
and  activities  to  promote  resident  self- 
sufficiency,  such  as  community 
services,  social  services,  training  and 
education,  and  other  activities  designed 
to  encourage  and  support  work  by 
public  housing  residents.  Although 
IHAs  have  not  been  eligible  for  HOPE  VI 
funding  in  the  past,  IHAs  may  now  use 
modernization  and  development  funds 
for  eligible  activities  authorized  under 
HOPE  VI. 

2.  Assistance  Previously  Allocated  for 
Priority  Replacement  Housing 

The  expansion  of  the  eligible  uses  of 
modernization  and  development 
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assistance,  as  described  above,  does  not 

apply  to  public  and  Indian  housing 
development  assistance  that  was 
allocated,  as  determined  by  the 
Department,  for  priority  replacement 
housing  Such  assistance  mav  only  be 
used  for  the  specifii:  adivities  tor  which 
it  was  allocated  to  the  HA  by  the 
Department.  In  general,  development 
assistance  ailoc:ated  for  priority 
replacement  housing  is  development 
assistance  that  was  committed  by  the 
Department  to  an  H.^  for  an  approved 
replacement  housing  plan,  or 
development  assistance  (including 
assistance  under  a  Major  Reconstruction 
of  Obsolete  Projects  {"MROP")  grant) 
which  was  not  under  an  Annual 
Contributions  Contract  prior  to  July  27, 
1995,  and  which  HIT)  did  not 
recapture.  (Please  note  that  the  MROP 
program  does  not  apply  to  IHAs.) 

3.  Section  5(j)  Limitations  on  Public 
Housing  Development 

While  the  OCRA  authorizes  the  use  of 
modernization  assistance  for  the 
development  activities  authorized  by 
Section  5  of  the  USHA.  it  does  not 
exempt  HAs  from  comphance  with 
other  applicable  requirements  of  Section 
5.  In  particular,  the  development  of 
public  housing  (thougii  not  Indian 
housing)  remains  subject  to  Section  5(j) 
of  the  USHA.  which  limits  the 
circumstances  under  which  HUD  may 
provide  assistance  to  an  H.A  for 
development  activity.  More  specifically, 
Section  5(j)  permits  the  use  of  funds  for 
public  housing  development  only  if  at 
least  one  of  the  following  hve 
conditions  is  met: 

(1)  The  Department  determines  that 
additional  amounts  are  reouired  to 
complete  the  development  of  units 
already  imder  development: 

(2)  The  HA  certifies  that  85  percent  of 
its  units — 

(i)  Are  maintained  in  substantial 
compliance  with  Housing  Quality 
Standards; 

(ii)  Will  be  so  maintained  upon 
completion  of  modernization  ior  which 
funding  has  been  awarded:  or 

(iii)  Will  be  so  maintained  upon 
completion  of  modernization  which  is 
Ukely  to  be  funded. 

(3)  The  HA  certifies  that  such 
development — 

(i)  Is  for  replacement  housing:  or 
(ii)  Is  required  to  complv  with  court 
orders  or  directions  of  the  Department; 

(4)  The  HA  certifies  that  it  has 
demands  for  family  housing  not 
satisfied  bv  tenant-based  Section  8 
assistance  for  which  it  plans 
developments  of  not  more  than  100 
units;  or 


(5)  In  the  case  of  elderly  housing 
development,  the  HA  certifies  that  the 
use  of  such  assistance  will  expand 
housing  opportunities  for  disabled 
persons. 

4.  Other  Limitations  on  Incremental 
Public  Housing  Development 

Section  201(a)(1)  of  the  OCRA 
provides  that  housing  units  developed 
with  modernization  funds  are  eligible 
for  operating  subsidies  unless  the 
Department  determines  that  such  units 
do  not  meet  other  requirements  of  the 
USHA.  The  USHA  contains  other 
limitations  on  the  use  of  modernization 
assistance  for  public  housing 
development  m  addition  to  those 
imposed  by  Section  5(j). 

Section  14  of  the  USHA  (which 
authorizes  the  pubUc  and  Indian 
housing  modernization  program), 
provides  that  tlie  Department  may 
disapprove  an  HAs  5-year 
comprehensive  plan  for  modernization 
where  the  Departmept  determines  that 
the  ILA's  action  plan  for  performing 
modernization  work  is  plainly 
inappropriate  to  meeting  the  needs 
identified  in  the  comprehensive  plan. 
HUD  considers  the  use  of  modernization 
funds  to  be  "plainly  inappropriate" 
under  Section  14  where  an  flA  would 
use  such  funds  for  incremental 
development  (i.e.,  for  units  other  than 
replacement  housing)  while  the  HA  has 
substantial  backlog  modernization 
needs,  unfunded  emergency  work,  or 
work  required  to  comply  wdth  Federal 
laws  (e.g.,  lead-based  paint  abatement  or 
Section  504  compliance)  or  court- 
ordered  settlements  at  existing 
developments.  In  such  situations,  an  HA 
may  not  use  modernization  funds  for 
incremental  public  housing 
development,  although  it  may  use  such 
funds  to  meet  replacement  housing 
needs  or  to  fulfill  obligations  imder  a 
court-ordered  settlement. 

Section  9(a)(2)  of  the  USHA  permits 
the  Department  to  make  operating 
assistance  available  only  for  public 
housing  units  that  have  been 
"developed"  under  an  ACC  authorized 
by  Section  5  of  the  USHA.  Section  5 
authorizes  the  Department  to  make 
grants  to  HAs  for  the  development  of 
public  housing  Under  Section  201(a)  of 
the  OCRA,  an  HA  may  now  also  use 
Section  14  modernization  funds  for 
.Section  5  development  activities.  Thus, 
under  the  USHA,  the  Department's 
contribution  of  operating  assistance  to 
an  HA  is  predicated  on  the 
Department  s  contribution  of  funds  for 
development  regardless  of  whether 
such  funds  were  allocated  to  the  HA 
under  authority  of  Section  5  or  Section 
14. 


By  the  same  reasoning,  an  HA  may 
not  use  a  nominal  amount  of  Federal 
capital  assistance  simply  to  trigger 
operating  assistance  eUgibility  for 
incremental  (i.e.,  other  than 
replacement)  units.  As  outlined  above, 
only  units  "developed"  under  Section  5 
are  eligible  for  operating  assistance 
under  Section  9.  Therefore,  it  would 
subvert  the  intent  of  the  statute  and  the 
structure  of  the  program  to  commit 
public  housing  operating  assistance  in  a 
manner  that  is  essentially  independent 
of  public  housing  capital  assistance,  or 
for  purposes  other  than  expansion  of 
low-income  housing  resources  (e.g.,  to 
relieve  State  or  local  jurisdictions  of 
responsibility  for  their  low-income 
housing  programs). 

The  Department  does  not  intend,  at 
this  time,  to  set  firm  rules  as  to  the  level 
or  nature  of  capital  investment  that  an 
HA  must  make  in  order  for  housing 
units  to  be  ehgible  for  pubUc  housing 
operating  assistance.  Rather,  the  critical 
test  for  determining  operating  subsidy 
eUgibihty  should  be  whether  such  units 
could  have  been  developed  but  for  the 
HA's  investment  of  Federal  capital 
funds.  In  general,  the  Department  will 
consider  this  test  to  have  been  met, 
without  further  scrutiny,  if  the  HA 
contributes  Federal  funds  amounting  to 
at  least  50  percent  of  the  HUD- 
computed  total  development  cost  of  the 
units,  including  acquisition  and 
rehabilitation  costs.  An  HA  may  meet 
this  test  in  all  other  cases  (i.e.,  where  it 
contributes  less  than  50  percent  of  the 
total  development  cost)  only  where  it 
demonstrates  to  HUD's  satisfaction  that 
the  HA's  investment  of  Federal  capital 
funds  is  necessary  to  leverage  other, 
non-Federal  capital  funds  essential  to 
development,  and  will  not  be  used 
merely  to  trigger  eUgibiUty  for  Federal 
operating  assistance. 

The  Department  is  aware  that  these 
restrictions  preclude  an  HA  &x)m 
receiving  Federal  public  housing 
operating  subsidies  for  incremental 
housing  units  that  would  be  donated  to 
the  HA,  or  for  which  the  HA  would 
contribute  a  nominal  amount  of  capital 
funds.  However,  HUD  befieves  that  this 
result  is  required  by  existing  law  and 
that  a  different  outcome  would  require 
further  Congressional  action. 

Finally,  HAs  should  also  be  aware 
that  public  housing  development 
activity  under  Section  5  of  the  USHA, 
including  that  funded  with 
modernization  assistance,  is  subject  to 
the  pubhc  housing  development  rule  at 
24  CFR  part  941.  The  Department 
intends  to  issue  a  new,  streamlined 
development  rule  in  the  near  future. 
DiAs  are  subject  to  the  development 
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regulations  found  in  24  CFR  part  950, 
subpart  C. 

The  Department  is  also  issuing  a 
separate  notice  that  provides  additional 
processing  guidan<:e,  including 
accounting  pnxjedures,  on  using 
modernization  fimds  for  development 
activities  and  usmg  development  funds 
for  modernization  activities. 

5.  Operating  Subsidy  Eligibility 

Subject  to  the  limitations  above,  low- 
income  and  very  low-income  units 
assisted  under  Section  14(q)(l)  of  the 
USHA  are  eligible  for  operating 
subsidies,  unless  (as  provided  in  the 
OCRA)  the  Department  determines  that 
such  units  or  developments  do  not  meet 
other  requirements  of  the  USHA. 

6.  Use  of  Modernization  and 
Development  Assistance  for  Operations 

An  HA  may  also  use  up  to  10  percent 
of  the  modernization  and  development 
assistance  it  has  received  in  FY  1996,  or 
in  any  prior  fiscal  year,  for  operating 
expenses  of  projects  included  under 
Section  9  of  the  USHA.  An  HA  may 
implement  this  provision  by 
requisitioning  funds  from  its 
modernization  (or  development)  grant 
program  and  reflecting  the  funds  for 
operations  as  a  cost  in  its  modernization 
(or  development)  plan.  Any  such  funds 
may  be  used  by  an  HA  for  any  eligible 
expenditure  included  in  an  approved 
operating  budget. 

Except  for  modernization  and 
development  assistance  used  for 
operating  subsidy  purposes, 
modernization  and  development 
assistance  for  a  fiscal  year  shall 
principally  be  used,  states  the  OCRA, 
for  the  following  activities:  the  physical 
improvement,  replacement  of  public 
housing,  other  capital  purposes,  and  for 
associated  management  improvements, 
and  such  other  extraordinary  purposes 
as  may  be  approved  by  the  Department. 
In  general,  the  Department  considers 
assistance  to  be  used  "principally"  for 
the  eligible  activities  described  above  in 
this  paragraph  as  long  as  at  least  90 
pen;ent  of  the  assistance  is  used  for 
such  activities. 

B.  Assistance  to  Mixed-Income 
Developments 

1.  Eligible  Entities  and  Forms  of 
Assistance 

The  OCRA  also  amends  Section 
14(q){2)  of  the  USHA  to  permit  HAs  to 
provide  assistance  to  developments  that 
include  units  other  than  public  housing 
units  ("mixed-income  developments"), 
in  the  form  of  a  grant,  loan,  operating 
assistance,  or  other  form  of  investment. 
An  HA  may  provide  such  assistance  to 


entities  described  in  paragraphs  (1)  or 
(2),  below. 

(1)  A  partnership,  a  limited  liability 
company,  or  other  legal  entity  in  which 
the  HA  or  its  affiliate  is  a  general 
partner,  managing  member,  or  otherwise 
participates  in  the  activities  of  such 
entity.  For  purposes  of  this  paragraph. 
HUD  will  find  that  an  HA  "otherwise 
participates"  in  the  activities  of  an 
entity  if  the  HA  and  the  entity  have 
entered  into  a  valid  and  enforceable 
regulatory  or  operating  agreement, 
which,  among  other  things,  (a)  states  the 
number  and  chaSracteristics  of  units  in 
the  development  that  will  be  made 
available  for  occupancy  by  low-income 
and  very  low-income  famiUes,  as  well  as 
the  duration  and  conditions  of  such 
availability,  and  (b)  provides  binding 
assurances  that  the  operation  of  such 
units  will  be  in  accordance  with  pubUc 
housing  program  requirements.  The  HA 
must  perform  monitoring  and  oversight 
duties,  including  but  not  limited  to, 
periodic  performance  reviews,  or 
provide  for  delivery  of  services  and 
programs  to  low-  and  very  low-income 
residents  in  mixed-income 
developments. 

(2)  Any  entity  which  grants  to  the  HA 
the  option  to  purchase  me  development 
within  20  years  after  initial  occupancy 
in  accordance  with  certain  rules  imder 
the  Low-Income  Housing  Tax  Credit 
program,  as  set  forth  in  Section  42(i)(7) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended. 

2.  Units  for  Low-Income  and  Very  Low- 
Income  Occupancy 

Units  in  any  such  mixed-income 
development  must  be  made  available  for 
periods  of  not  less  than  20  years,  by 
master  contract  or  by  individual  lease, 
for  occupancy  by  Jow-income  and  very 
low-income  families  whom  the  HA 
refers  (either  directly,  or  through  any 
other  tenant  selection  and  assignment 
system  now  permissible  under  public 
and  Indian  housing  program  rules)  to 
the  development.  The  period  of 
availability  may  be  extended  by  HUD, 
on  a  case-by-case  basis,  if  the  level  of 
public  benefit  is  not  commensurate  with 
the  amount  and  kind  of  assistance 
provided.  Except  as  otherwise  approved 
by  HUD,  the  number  of  units  in  such  a 
development  that  must  be  made 
available  must  be  in  the  same 
proportion  to  the  total  number  of  imits 
in  the  development  that  the  total 
financial  commitment  provided  by  the 
HA  bears  to  the  value  of  the  total 
financial  commitment  in  the 
development,  provided  that  the  number 
of  units  for  occupancy  by  low-income 
and  very  low-income  families  must  not 
be  less  than  the  niunber  of  units  that 


could  have  been  developed  under  the 
conventional  public  and  Indian  housing 
program  with  the  assistance  involved.  In 
making  this  determination,  the  financial 
commitment  provided  by  the  HA  to 
cover  the  cost  of  putting  an  existing 
public  housing  site  in  buildable 
condition,  such  as  relocation, 
demolition,  and  site  remediation, 
should  not  be  included  in  the 
proportionality  calculation. 

3.  Local  Real  Estate  Taxes 

A  mixed-income  development  may 
elect  to  have  all  units  subject  only  to  the 
applicable  local  real  estate  taxes, 
notwithstanding  that  the  low-income 
units  assi.sted  by  public  and  Indian 
housing  funds  would  otherwise  be 
subject  to  Section  6ld)  of  the  USHA, 
which  relates  to  local  real  estate  tax 
exemptions  and  payments  in  lieu  of 
taxes  for  public  housing  units. 

4.  Deviations  from  the  United  States 
Housing  Act 

Section  201(a)  of  the  OCRA  adds  a 
new  Subsection  14(q)(4)  to  the  USHA, 
which  directs  HUD  to  promulgate 
regulations  providing  guidelines  and 
procedures  under  which  an  entity  that 
owns  or  operates  a  mixed-income 
development  may  deviate  from  various 
requirements.  In  particular,  the  OCRA 
states  that  a  contract  between  an  HA 
and  such  an  entity  may  provide  that,  in 
the  event  the  HA  is  imable  to  fulfill  its 
contractual  obligations  with  respect  to 
the  public  housing  units  in  the 
development  (as  a  result  of  a  reduction 
in  operating  subsidy  appropriations,  or 
any  other  change  in  applicable  law), 
then  that  entity  may  deviate,  under 
procedures  and  requirements  to  be 
developed  through  regulations  by  HUD, 
from  otherwise  applicable  restrictions 
under  the  USHA  regarding  rents, 
income  eligibility,  and  other  areas  of 
public  housing  management.  Such 
deviations  may  be  made  with  respect  to 
a  portion  or  all  of  the  public  housing 
units  in  the  development,  to  the  extent 
necessary  to  preserve  the  viabilitv  of 
those  units  while  maintaining  the  low- 
income  character  of  the  units,  to  the 
maximum  extent  practicable,  HUD 
expects  to  provide  regulations  in  the 
near  future. 

C,  Suspension  of  One-For-One 
Replacement  Housing  Requirement 

Section  201  (b)  of  the  OCRA  extends. 
up  to  September  30.  1996.  the 
suspension  of  the  one-for-one 
replacement  housing  requirement  that 
was  made  in  the  Fiscal  Year  1995 
Rescissions  Act.  Therefore,  except  as 
provided  below  with  respect  to  priority 
replacement  housing,  there  is  no 
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replacement  housing  requirement  for 
public  housing  demoiition,  disposition, 
or  homeownership  ronversion 
applications  that  are  approved  by  the 
Secretary,  or  for  other  consolidation  and 
relocation  activities  of  HAs  undertaken 
before  September  30, 1996.  In  such 
cases,  R,\s  are  no  longer  required  to 
provide  replacement  housing,  and  HUD 
is  not  obligated  to  commit  the  funds 
necessary  to  carry  out  the  replacement 
housingplan. 

The  OCRA  also  amends  Section  18(f) 
of  the  USHA,  which  was  added  by  the 
1995  Rescissions  Act,  and  which 
describes  the  circumstances  under 
which  replacement  housing  units  for 
public  housing  units  demolished  may 
be  built  on  the  original  public  housing 
site  or  in  the  same  neighborhood.  The 
OCRA  amendment  provides  that  "no 
one  may  rely  on  [Section  18(fl]  as  the 
basis  for  reconsidering  a  final  order  of 
a  court  issued,  or  a  settlement  approved, 
by  a  court." 

III.  Streamlining  Section  8  Tenant- 
Based  Assistance 

The  Department  issued  Notice  PIH 
26-23  (HA)  on  May  1,  1996  providing 
detailed  instructions  to  HAs  on 
implementing  the  Section  8 
administrative  provisions  While  the 
scope  of  this  Notice  is  described  briefly 
below,  HAs  should  review  the  Notice  in 
its  entirety. 

A.  "Take-One,  Take-All"  Suspension 

Section  203(a)  of  the  OCRA  suspends 
Section  8(t)  of  the  USHA  for  FY  1996. 
Section  8(t)  required  that  an  owner  who 
entered  into  a  Section  8  HAP  contract 
on  behalf  of  any  tenant  in  a  multifamily 
housing  project  could  not  refuse  to  lease 
certain  units  in  all  multifamily  projects 
of  the  owTier,  if  the  proximate  cause  of 
the  refusal  was  that  the  family  was  a 
certificate  or  voucher  holder. 

B.  Suspension  of  Owner  Termination 
Notices  to  HUD 

Section  203(b)  of  the  OCRA  amends 
Section  8(c)(9)  of  the  USHA  so  that  the 
owner  termination  notice  provisions  do 
not  apply  to  HAP  contracts  under  the 
certificate  and  voucher  program  for  FY 
1996. 

C.  "Endless  Lease"  Elimination 

Section  203(c)  of  the  OCRA  amends 
Sections  8(d)(l)(B)(ii)  and  (iii)  of  the 
USHA  for  FY  1996.  Section  8(d)(l)(B)(ii) 
provides  that  the  owner  may  not 
terminate  a  Section  8  tenancy  except  for 
serious  or  repeated  lease  violations,  for 
violation  of  applicable  Federal,  State,  or 
local  law,  or  for  other  good  cause. 
Section  8(d)(l)(B)(iii)  provides  that 
certain  criminal  activity  is  grounds  for 


the  tenancy  termination.  The  OCRA 
amends  the  law  to  confirm  that  the 
above  cited  statutory  requirements  for 
termination  of  tenancy  only  apply  to  a 
termination  that  occurs  "during  the 
term  of  the  lease." 

rV.  Public  Housing/Section  8  Movmg  to 
Work  Demon.stration 

Section  204  of  the  OCRA  creates  the 
Public  Housing/Moving  to  Work 
Demonstration  ("MTW")  in  order  to 
give  HAs  and  HUD  the  flexibility  to 
design  and  test  various  approaches  for 
providing  and  administering  housing 
assistance  that:  reduce  cost  and  achieve 
greater  cost  effectiveness  in  Federal 
expenditures;  give  incentives  to  families 
with  children  when  the  head  of 
household  is  working,  seeking  work,  or 
is  preparing  for  work  by  participating  in 
job  training,  educational  programs,  or 
programs  that  assist  people  to  obtain 
employment  and  become  economically 
self-sufficient;  and  increase  housing 
choices  for  low-income  families. 

HUD  will  implement  MTW  in  two 
phases.  The  first,  entitled  Jobs-Plus,  will 
be  a  collaborative  effort  of  HUD,  the 
Manpower  Demonstration  Research 
Corporation,  and  the  Rockefeller 
Foundation.  Jobs-Plus  will  target  six  to 
ten  public  housing  developments  for 
famiUes  with  a  goal  of  substantially 
raising  employment  levels  by  providing 
saturation-level  services  to  residents. 
The  impact  of  Jobs-Plus  will  be  closely 
monitored  in  order  to  develop  replicable 
models  for  increasing  employment 
levels  among  public  housing  residents. 
HUD  will  use  the  $5  million  in 
technical  assistance  funds  appropriated 
in  the  OCRA  to  leverage  additional 
funding  fi-om  private  foundations. 
Requests  for  expressions  of  interest  in 
Jobs-Plus  were  mailed  to  certain  HAs 
deemed  to  be  the  most  promising  for 
this  aspect  of  the  demonstration  on  June 
14,  1996. 

The  second  phase  of  MTW  will  be 
implemented  by  selecting 
approximately  20  to  25  high-performing 
HAs  to  design  innovative  programs  for 
providing  housing  assistance  and 
related  services  to  low-income  families. 
Selected  HAs  may  combine  public 
housing  operating  and  modernization 
fimds  and  Section  8  assistance  into  a 
single  pool  of  resources.  They  may  also 
seek  HUD  waivers  from  most  provisions 
of  the  United  States  Housing  Act, 
permitting  unprecedented  flexibility  in 
program  design  and  implementation. 

The  Department  will  issue  an 
invitation  to  apply  for  this  pha^:of 
MTW  in  the  near  future. 


V.  E&tension  Period  for  Sharing  Public 
Housing  Utility  Cost  Savings  With  H\s 

Section  218  of  the  OCRA  removes  the 
limitation  on  the  period  during  which 
HUD  may  share  utility  cost  savings  with 
HAs.  The  Act  amends  Section 
9(a)(3)(B)(i)  of  the  USHA  by  deleting  the 
words  "for  a  period  not  to  exceed  six 
years". 

Consequently,  HAs  that  take  actions 
to  reduce  the  rate  paid  for  utilities 
(including  water,  fuel  oil,  electricity  and 
gas)  now  will  be  able  to  retain  half  of 
the  savings  for  as  long  as  the  savings 
last.  Examples  of  such  actions  are  the 
well-head  piutihase  of  natural  gas, 
administrative  appeals,  or  legal  action 
(beyond  routine  pubUc  participation  in 
general  ratemaking  proceedings  leading 
to  broadly  applicable  rate  adjustments). 
Under  these  drciunstances,  HAs  that 
have  reached  the  end  of  the  six  year 
period  previously  permitted  for  the 
sharing  of  the  resulting  rate  savings  may 
now  continue  to  share  such  savings  on 
a  fifty/fifty  basis.  There  is  no  longer  a 
specified  time  limitation  on  the  sharing 
of  rate  saving  arrangements. 

HAs  which  had  reached  the  six  year 
time  Limit  as  of  September  30, 1995  may 
reinstate  the  fifty/fifty  rate  savings  with 
HUD  for  the  fiscal  years  ending 
September  30,  1996  and  thereafter. 
Other  HAs  contemplating  entering  into 
such  arrangements  may  do  so  with  the 
knowledge  that  the  sharing  of  the 
savings  will  continue  without  the 
specific  six  year  time  limit. 

This  change  is  being  made  not  only 
for  public  housing  but  also  for  Indian 
housing. 

VI.  Repeal  of  Fro&l-Leland 

Section  220  of  the  OCRA  repeals 
section  415  of  the  fiscal  year  1988 
appropriations  act  (often  referred  to  as 
"Frost-Leland"),  which  prohibited  the 
use  of  any  funds  appropriated  under 
any  act  for  any  fiscal  year  for 
demolishing  Georgo  Loving  Place ^  Edgar 
Ward  Place  or  Elmer  Scott  Place  in 
Dallas,  Texas,  or  Allen  Parkway  Village 
in  Houston,  Texas. 

Vn.  Miiiiir  utri  Rsfii  vv  a  iver  Authority 

Section  230  of  the  OCRA  permits 
HUD  or  HAs  to  waive  the  minimum  rent 
requirement  to  provide  a  transition 
period  for  affected  families.  The  term  of 
the  waiver  approved  may  be  retroactive, 
but  may  not  apply  for  more  than  three 
months  with  respect  to  any  family.  The 
Department  issued  further  guidance  on 
this  provision  by  Notice  PIH  96-42  (HA) 
on  June  20, 1996. 
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Dated:  August  5,  1996.  "». 

Kevin  Marchman. 
AcUn^  Assistant  Secretary  for  Public  and 

Indian  Housing. 

[FR  D<)<    ^tv^O^fil  Filed  8-8-96;  8:45  am] 

BUJNa  COOC  4210-43-P 

[Docket  No.  FR-4066-N-021 

Office  of  the  Assistant  Secretary  for 
Public  and  indian  Housing;  NOFA  for 
FY  1996  for  the  Public  and  Indian 
Housing  Tenant  Opportunities 
Program  Technical  Assistance; 
Amendment 

agency:  Office  of  the  Assistant 
Se<:retar\'  for  Public  and  Indian 
Housing,  HUD 

ACTION:  Amendment  of  notice  of 
funding  availability. 

SUMMARY:  This  notice  amends  a  NOFA 
that  was  published  in  the  Federal 
Register  on  July  3.  1996  (61  FR  35022), 

to:  (1)  decrease  the  amount  of  funds 
made  available  for  basic  and  additional 
grants  for  resident  organizations;  (2) 
correspondinglv  increase  the  amount  of 
funds  made  available  for  the  provision 
of  technical  as.sistance  by  national, 
regional,  or  statewide  resident 
organizations  (NROs/RROs/SROs);  and 
(3)  extend  the  eiigibilitv  and  the 
deadline  for  NROs/RROs/SROs  to  apply 
for  funding  under  the  other 
requirements  and  criteria  set  out  in  the 
July  3  NOFA.  NRO/RRO/SRO  applicants 
that  have  already  submitted  an 
application  in  accordance  with  the 
instnictions  of  the  July  3  NOFA  may 
amend  their  applications  before  the 
extended  deadline  date  of  September  9, 

iqqe 

DATES:  The  deadline  for  applications 
torn  NROs/RROs/SROs  is  3:00  p.m.. 
lo<:al  time,  on  September  9. 1996.  NRO/ 
RRO/SRO  applicants  that  have  already 
submitted  an  application  in  accordance 
with' the  instructions  of  the  July  3  NOFA 
also  may  amend  their  applications 
before  this  date.  The  deadline  for 
applications  for  basic  and  additional 
grants  remains  3:00  p.m.,  local  time,  on 
.\ugust  9.  1996.  The  application 
deadlines  are  firm  as  to  date  and  time. 
addresses:  To  obtain  a  copy  of  the 
application  kit,  please  write  the 
Resident  Initiatives  Clearinghouse,  Post 
Office  Box  6424.  Rockville.  MD  20850, 
or  call  the  toll  free  number  1-800-955- 
2232  Requests  for  application  kits  must 
include  your  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code),  and  should  refer 
to  document  FR-4066.  Applicants  may 
access  the  TOP  Application  Kit  through 
HUD's  World  Wide  Web  site  at  http:// 


www.hud.gov/pih.  This  NOFA  cannot 
be  used  as  the  application. 

TOfl  FURTHER  INFORMATK3N  CONTACT: 
Christine  Jenkins  or  Barbara  J 
Armstrong,  Office  of  Comrnunitv 
Relations  and  Involvement.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  S.W.,  Room  4112. 
Washington,  D.C.  20410:  telephone: 
(202)  708-3611.  All  Indian  Housing 
applicants  may  contact  Tracv  Outlaw, 
Office  of  Native  American  Programs, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Room  B-133,  Washington,  D.C.  20410; 
telephone:  (202)  755-0088.  For  hearing- 
and  speech-impaired  persons,  these 
numbers  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (Other  than  the  "800"  TTY 
nimiber,  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
changes  made  in  this  document  to  the 
NOFA  for  FY  1996  for  the  Public  and 
Indian  Housing  Tenant  Opportunities 
Program  (TOP)  Technical  Assistance, 
pubhshed  on  July  3, 1996  (61  FR 
35022),  reflect  the  Department's 
recognition  that  the  statutory  limitation 
on  technical  assistance  funding  under 
TOP  is  applicable  to  any  "public 
housing  project"  (see  42  U.S.C. 
1437r(f)(2)).  Thus,  for  purposes  of  this 
NOFA  the  Department  is  adopting  a 
policy  that  this  limitation,  although  still 
applicable,  does  not  necessarily  limit  to 
$100,000  the  total  funding  available  in 
all  years  to  an  intermediary  applicant, 
which  may  agree  to  provide  technical 
assistance  and  training  to  multiple 
eligible  resident  groups. 

In  addition  to  the  changes  to  the 
NOFA  that  are  set  out  in  this 
amendment  document,  NROs/RROs/ 
SROs  are  advised  that  nonprofit 
documents  (i.e.,  certification  of 
nonprofit  status,  by-laws,  and  other 
organizational  documents)  and  a  listing 
of  RCs/RMCS/ROs  that  an  applicant 
organization  proposes  to  train  or 
provide  technical  assistance  to  will  be 
considered  documentation  necessary  to 
HUD's  assessment  of  the  merits  of  an 
application.  Therefpre,  under  Section  V. 
Corrections  to  Deficient  Applications,  in 
the  NOFA,  an  application  that  does  not 
include  this  documentation  will  be 
considered  ineligible. 

Accordingly,  FR  Doc.  96-17007, 
NOFA  for  FY  1996  for  the  Public  and 
Indian  Housing  Tenant  Opportunities 
Program  Technical  Assistance, 
published  at  61  FR  35022  (July  3. 1996), 
is  amended  as  follows: 


1.  On  page  35022,  column  1.  the  first 
paragraph  following  the  heading 

"Dates"  is  revised  to  read  as  follows: 
The  deadline  for  applications  from 
NROs/RROs/SROs  is  3:00  p.m.,  local 
time,  on  September  9.  1996.  The 
deadline  for  applications  for  basic  and 
additional  grants  is  3:00  p.m.,  ioc^l 
time,  on  August  9,  1996.  The 
application  deadlines  are  ilrm  as  to  date 
and  time. 

2.  On  page  35023,  column  1,  the 
second  paragraph  is  revised  by 
removing  the  amount  "$500,000"  and 
adding  in  its  place  the  amount  "$1 
million". 

3.  On  page  35024,  column  1.  item  7 
under  the  heading  "D.  New  Features  of 
this  NOFA"  is  amended  by  revising  the 
last  sentence  to  read  as  follows: 

(7)  *    *   *  The  NROs/RROs/SROs 
cannot  hst  RCs/RMCs/ROs  that  have 
previously  received  the  maximum  of 
$100,000  or  that  were  previously  trained 
by  the  NRO/RRO/SRO. 
*        ♦        ♦        *        * 

4.  On  page  35024,  column  1,  item  10 
under  the  heading  "D.  New  Features  of 
this  NOFA"  is  revised  to  read  as 
follows: 

(10)  RCs/RMCs/ROs  and  city-vdde/ 
jurisdiction-wide  organizations  that 
previously  were  funded  the  maximum 
of  $100,000  under  the  TOP  cannot 
reapplv  for  funding  under  this  NOFA. 
This  restriction  is  in  accordance  with 
section  20(f)(2)  of  the  1937  Act  (42 
U.S.C.  1437r(f)(2)),  which  states  "the 
financial  assistance  provided  under  this 
subsection  with  respect  to  any  public 
housing  projert  mav  not  exceed 
$100,000."  A  NRO/RRO/SRO  that 
previously  was  funded  under  the  TOP 
may  reapply  for  a  maximum  of  $100,000 
in  funding  under  this  NOFA.  without 
regard  to  amounts  awarded  to  that  NRO/ 
RRO/SRO  under  previous  NOFAs,  but 
its  application  may  not  include  any  RC/ 
RMC/RO  that  either:  (1)  was  previously 
trained  by  the  NRO/RRO/SRO:  or  (2) 
was  previously  funded  the  maximum 
total  of  $100,000  under  the  TOP. 

5.  On  page  35024,  column  3.  under 
the  heading  'F  Funding",  the  second 
paragraph  is  revised  by  removing  the 
amount  "$500,000"  and  adding  in  its 
place  the  amount  "$1  million",  and  the 
third  paragraph  is  revised  by  removing 
the  amount  "$14,475,000"  and  adding 
in  its  place  the  amount  "$13,975,000". 

6.  On  page  35025,  column  1,  the 
second  paragraph  under  the  heading 
"NROs/RROs/SROs  Grants "  is  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

*  *   *  A  NRO/RRO/SRO  cannot  list 
RCs/RMCs/ROs  that  have  already 
received  the  maximum  of  $100,000  or 
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that  the  NRO/RRO/SRO  had  trained 
previously." 

7.  On  page  35026,  column  3,  item  (9) 
under  the  heading  "J.  Eligibility"  is 
amended  by  revising  the  second 
sentence  to  read  as  follows: 

*  *  *  A  NRO/RRO/SRO  that 
previously  was  ftinded  under  the  TOP 
may  reapply  for  funding  under  this 
NOFA,  but  its  application  may  not 
include  any  RC/RMCVRO  that  was 
previously  trained  by  the  NRO/RRO/ 
SRO  or  was  previously  funded  the 
maximum  total  of  $100,000  under  the 
TOP. 
***** 

8.  On  page  35033,  colimin  2,  the 
second  and  third  sentences  in  the 
second  paragraph  in  item  (1)  imder  the 
heading  "B.  Application  Submission 
and  Development"  are  revised  to  read  as 
follows: 

*  *  *  The  Appendix  lists  addresses 
of  HUD  Field  Offices  and  Offices  of 
Native  American  Programs  that  will 
accept  completed  applications.  The 
deadline  for  applications  for  basic  and 
additional  grants  is  3:00  p.m.,  local 
time,  on  August  9, 1996;  the  deadhne 
for  applications  from  NROs/RROs/SROs 
is  3:00  p.m.,  local  time,  on  September  9, 
1996.  All  NROs/RROs/SROs  must 
submit  by  the  deadline  date  completed 
apphcations  or  amendments  to 
previously  submitted  applications  to  the 
local  HUD  Field  Offices  and  Office  of 
Native  American  Programs.  After 
applications  are  screened  by  the  Field 
Offices,  all  applications  will  be 
forwarded  to  HUD  Headquarters  for 
review  and  scoring. 

Authority:  42  U.S.C.  1437r;  42  U.S.C 
3535(d]. 

Dated:  August  6, 1996. 
Kevin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing. 

(FR  Doc.  96-20385  Filed  a-8-96;  8:45  am) 

BILUNO  COD€  4210-33-P 


[Docket  No.  FR-4052-M-021 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commlsslonen  Notice  of  Extension  of 
Application  Due  Date  for  the  Notice  of 
Funding  Availability  (NOFA)  for 
Supportive  Housing  for  the  Elderly 

AGENCY:  Office  ot  the  Assistant 
Secretar\'  for  Housing — Federal  Housing 
Commissioner,  HUD 
ACTION:  Notice  of  extension  of 
application  due  date  for  funding  for 
Fiscal  Year  (FY)  1996. 

SUMMARY:  This  notice  extends  to 
September  6, 1996  the  application  due 


date  for  the  FY  1996  Notice  of  Funding 
Availability  for  Supportive  Housing  for 
the  Elderly,  publislied  on  July  8,  1996. 

APPUCATiON  PACKAGE:  The  Application 
Package  can  be  obtained  from  the 
Multifamily  Housing  Clearinghouse, 
P.O.  Box  6424,  Rockville,  MD  20850, 
telephone  1-800-685-8470  (the  TTY 
number  is  1-800-483-2209);  and  from 
the  appropriate  HUD  Office  identified  in 
appendix  A  to  the  NOFA  published  on 
July  8,  1996  (61  FR  35866).  The 
Application  Package  includes  a 
checklist  of  exhibits  and  steps  involved 
in  the  application  process. 

DATES:  The  deadUne  for  receipt  of 
applications  is  extended  to  4:00  p.m. 
local  time  on  September  6, 1996.  The 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  appUcants,  HUD  will  not  consider 
any  application  that  is  received  after  the 
deadline.  Sponsors  should  take  this  into 
account  and  submit  applications  as 
early  as  possible  to  avoid  the  risk  of 
unanticipated  delays  or  delivery-related 
problems.  In  particular,  Sponsors 
intending  to  mail  applications  must 
provide  sufficient  time  to  permit 
delivery  on  or  before  the  deadline  date. 
Acceptance  by  the  Post  Office  or  private 
mailer  does  not  constitute  delivery. 
Facsimile  (FAX),  COD,  and  postage  due 
applications  will  not  be  accepted. 

ADDRESSES:  Applications  must  be 
delivered  to  the  Director  of  the 
Multifamily  Housing  Division  in  the 
HUD  Office  for  your  jurisdiction.  A 
listing  of  HUD  offices,  their  addresses, 
and  telephone  numbers  was  attached  as 
appendix  A  to  the  NOFA  published  on 
July  8, 1996  (61  FR  35866).  HUD  will 
date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and,  upon  request,  will  provide  the 
applicant  with  an  acknowledgement  of 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

HUD  Office  for  your  jurisdiction,  as 
listed  in  appendix  A  to  the  NOFA 
pubUshed  in  llie  Federal  Register  on 
July  8,  1996  (61  FR  35866). 

SUPPLEMENTARY  INFORMATION:  On  July  8, 
1996  (61  FR  356b6j,  HUD  published  a 
notice  announcing  the  availability  of 
fiscal  year  1996  funding  for  Supportive 
Housing  for  the  Elderly.  The  application 
due  date  given  in  that  publication  is 
August  19,  1996.  In  order  to  provide 
more  time  for  the  preparation  of 
applications  under  the  NOFA,  this 
notice  extends  the  application  due  date 
to  September  6, 1996. 


Dated:  August  5, 1996. 
Nicolas  P.  Ratainas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

(FR  Doc  96-20279  Filed  8-8-96;  8:45  am] 

nUMQ  COM  4210-S7-M 

fOocke'  No   FB  .a053~N-02J 

Office  ot  the  AssistanT  Secretary  fo^ 
Housing- -Feoerai  Mousing 
Commissioner:  Notice  o'  Extension  of 
Application  Due  Date  for  the  Notice  of 
Funding  Availabtiity  (NOFA)  fof 
Supponive  Housing  tor  Persons  with 
Oisabiiities 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  extension  of 
application  due  date  for  funding  for 
Fiscal  Year  (FY)  1996. 

SUMMARY:  This  notice  extends  to 
September  6, 1996  the  application  due 
date  for  the  FY  1996  Notice  of  Funding 
Availability  for  Supportive  Housing  for 
Persons  with  Disabilities,  pubUshed  on 
July  8,  1996. 

APPUCATION  PACKAGE;  The  Application 
Package  can  be  obtained  from  the 
Multifamily  Housing  Clearinghouse, 
P.O.  Box  6424,  Rockville,  MD  20850, 
telephone  1-800-685-8470  (the  TTY 
number  is  1-800-483-2209);  and  from 
the  appropriate  HUD  Office  identified  in 
appendix  A  to  the  NOFA  published  on 
July  8. 1996  (61  FR  35878).  The 
Application  Package  includes  a 
ciiecklist  of  exhibits  and  steps  involved 
in  the  application  process. 
DATES:  The  deadline  for  receipt  of 
applications  is  extended  to  4:00  p.m. 
local  time  on  September  6,  1 996.  The 
application  deadline  is  firm  as  to  date 
arid  hour.  In  the  interest  of  fairness  to 
all  applicants,  HUD  will  not  consider 
any  application  that  is  received  after  the 
deadline.  Sponsors  should  take  this  into 
accoimt  and  submit  applications  as 
early  as  possible  to  avoid  the  risk  of 
unanticipated  delays  or  delivery-related 
problems.  In  particular,  Sponsors 
intending  to  mail  applications  must 
provide  sufficient  time  to  permit 
deUvery  on  or  before  the  deadline  date. 
Acceptance  by  a  Post  Office  or  private 
mailer  does  not  constitute  delivery. 
Facsimile  (FAX),  COD,  and  postage  due 
applications  will  not  be  accepted. 
ADDRESSES:  Applications  must  be 
delivered  to  the  Director  of  the 
Multifamily  Housing  Division  in  the 
HUD  Office  for  your  jurisdiction.  A 
listing  of  HUD  Offices,  their  addresses, 
and  telephone  numbers  was  attached  as 
appendix  A  to  the  NOFA  pubUshed  on 
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July  8. 1996.  HUD  will  date  and  time 
stamp  incoming  applications  to 
evidence  timely  receipt,  and,  upon 
request,  will  provide  the  applicant  with 

an  acknowledRment  of  receipt. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  office  for  your  jurisdiction,  as 
listed  m  appendix  A  to  the  NOFA 
published  m  the  Federal  Register  on 
iiiis  8,  1996  (hi  PR  .55878). 
SUPPLEMENTARY  INFORMATION:  On  July  8, 
riqe  (HI  FR  3,5878).  HUD  published  a 
notu:e  annoum:ing  the  availability  of  FY 
1996  funding  for  Supportive  Housing 
for  Persons  with  Disabilities.  The 
application  due  date  given  in  that 
publication  is  August  19,  1996.  In  order 
to  provide  more  time  for  tiie  preparation 
of  applications  under  the  NOFA,  this 
notice  extends  the  application  due  date 
to  September  6,  1996. 
Dated   August  5.  1996. 
Nicolas  P.  Retsinas, 
Assistant  Setrfturvfor Housing-Federal 
Housing  ^omiuissioner. 
[PR  Doc.  96-20280  Filed  8-8-96;  8:45  am] 

BILUNO  COO€  4210-«7-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C,  1531,  et 
seq.y. 

Applicant:  Steven  Anderson, 
Germantovvn.  TN,  PRT-8 17666. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargu& 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Repubhc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant.  Erie  Zoological  Gardens, 
Erie,  PA,  PRT-«17087. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  Amur 
leopard  [Panthera  pardus  orientalis] 
from  Tierpark,  Berlin,  Germany  for  the 
purpose  of  enhancement  of  the  species 
through  captive  propagation. 

Applicant:  Siegfried  and  Roy 
Enterpri.ses,  Inc  ,  Las  Vegas,  NV,  PRT- 
817836 

The  applicant  requests  a  permit  to 
import  two  tigers  (Panthera  tigris)  from 
Seene-GroBwild,  Safariland  Gmbh  &  Co. 
KG,  Stukenbrock,  Germany  for  the 
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purpose  of  enhancement  of  the  species 
through  conservation  education  and 
caprive  breeding. 

Applicant:  Thomas  Vail,  Pepper  Pike, 
OH,  PRT-817878. 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

AppUcant:  Rodney  Honeycutt,  Texas 
A&M  University,  College  Station,  TX, 
PRT-817877. 

The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples  from 
ocelots  (Leupardalus  pardalis]  collected 
in  the  wild  in  Mexico,  incidental  to 
other  research  activities,  to  enhance  the 
survival  of  the  species  through  scientific 
research. 

Applicant:  National  Zoological  Park, 
Washington,  D.C.,  PRT-817498. 

The  applicant  Requests  a  permit  to 
export  up  to  eight  golden  lion  tamarin 
(Leoniopithecus  rosalia  msalia)  to  the 
Brazilian  Institute  for  the  Environment 
and  Renewable  Resources  (BAMAJ,  Rio 
de  Janeiro,  Brazil,  for  reintroduction 
into  the  wild  to  enhance  the  survival  of 
the  species. 

Applicant:  Dan  Wintersteen,  Crystal 
Lake,  IL,  PRT-817780. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygarcus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  African  Lion  Safari  & 
Game  Farm,  Ontario  Canada,  PRT- 
817217. 

The  appUcant  requests  a  permit  to 
reexport  and  reimport  four  captive  bom 
Asian  elephants  (Elepbas  maximus)  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  African  Lion  Safari  & 
Game  Farm,  Ontario  Canada,  PRT- 
817258. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  four  captive  bom 
Asian  elephant  (Elephants  maximus) 
and  progeny  of  the  animals  currently 
held  by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 


applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Felix  G.  Widlacki,  Orland 
Park,  IL,PRT-«1 1572. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygarcus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Have  Trunk  Will  Travel, 
Ferris,  CA,PRT-81 7421. 

The  applicant  request  a  permit  to 
import  three  Asian  elephants  [Elephus 
maximus)  that  were  previously  exported 
to  African  Game  Farm,  LTD.  Ontario, 
Canada  from  Have  Trunk  Will  Travel  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

Applicant:  The  Hawthorn 
Corporation,  Grayslake,  IL,  PRT- 
816941. 

The  applicant  requests  a  permit  to 
export  and  import  one  Asian  elephants 
bom  in  captivity  [Elephas  maximus) 
and  progeny  of  the  animals  cuirently 
held  by  the  appUcant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Miller  Equipment  Co.,  Inc., 
Hugo,  OK,  PRT-817416. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  four 
Asian  elephants  (Elephas  maximus) 
from  Bucky  R.  Steele,  Jefferson,  TX  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

Applicant:  Robert  F.  Kennedy,  Jr., 
White  Plains,  NY,  PRT-817419, 

The  applicant  requests  a  permit  to 
import  the  skull,  not  including  the 
tusks,  of  an  African  elephant 
(Loxodonta  africana)  and  the  skull  of  a 
Nile  crocodile  (Crocodylus  niloticus) 
from  Zimbabwe  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  tfirough  conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  432,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 


UMI 
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The  public  is  invited  to  comment  on 
the  following  application (s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amendedtiW  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  California  Dept.  of  Fish 
and  Game,  Sacramento,  CA,  PRT- 
782423. 

Type  of  Permit:  Take  for  Scientific 
Research, 

Name  and  Number  of  Animals: 
southern  sea  otter,  Enhydra  lutris  nereis, 
30. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  to  take  up  to  30  sea  otters. 
Dependent  animals,  animals  weighing 
less  than  20  lbs.  and  obviously  pregnant 
animals  will  be  flipper  tagged,  implant 
subdermally  with  a  transponder  chip, 
and  immediately  released.  Animals 
weighing  more  than  20  pounds,  and  not 
obvioulsy  pregnant  will  be  transported 
via  kennel  carrier  to  a  clinic  when  they 
will  be  tranquilized,  flipper  tagged, 
implanted  subdermally  with  a 
transponder  chip,  swabbed  for  fiir  pelt 
residue,  have  60  ml  of  blood  withdrawn, 
and  released  within  4  hours  of  capture. 
This  permit  is  a  renewal  request  for 
activities  authorized  by  permit  PRT- 
782423. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Monterey  Bay, 
CA. 

Period  of  Activity:  Up  to  five  years 
firom  issuance  of  a  permit,  if  issued. 

Concxirrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 


party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  August  6, 1996. 
Mary  Ellen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  96-20356  Filed  8-8-96;  8:45  amj 

BILLING  CODE  «'0-«--P 


Bureau  of  Land  Management 

[AK-«62-141CM)0-P] 

Alaska;  Notice  for  Publication  aA- 
9106^-G:  AA-9106-O;  Alaslca  Nat  'e 
Claims  Selection 

In  accordance  with  [Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(3)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601, 1613(h)(3),  will  be  issued 
to  the  Natives  of  Kodiak,  Inc.  The  lands 
involved  are  in  the  vicinity  of  Kodiak, 
Alaska  and  are  described  as: 

Lot  1.  U.S.  Survey  No.  1675,  Alaska, 
containing  14.27  acres. 

Lot  1,  U.S.  Survey  No.  5669,  Alaska, 
containing  47.28  acres. 

Lot  2,  U.S.  Survey  No.  10004,  Alaska, 
containing  90.59  acres. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  9, 1996  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  fi'om  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Peulies  who  do  not  file  an 
appeal  in  accordance  wiih  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Chris  Sitbon, 

Land  Law  Examiner,  ANCSA  Adjadication 
Team,  Branch  of  962  Adjudication. 
[FR  Doc.  96-20323  Filed  8-B-96;  8:45  am) 

BILLING  COOf  *310^A-M 


;NM-060--06-1  020-00   604] 

Change  o*  Mailing  Address 

agency:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  This  notice  sets  forth  the  new 
mailing  address  of  the  Bureau  of  I^and 
Management,  Roswell  District  Office 
and  Roswell  Resoiux»  Area  Office, 
Roswell,  New  Mexico. 

DATES:  September  15, 1996. 

F0«  FURTHER  INFORMATION  CONTACT: 

Howard  Parman,  r^uuuc  Affairs  Officer, 

Bureau  of  Land  Management,  1717  West 

2nd  Street,  Roswell,  NM  88201  (505) 

627-0212. 

SUPPLEMENTARY  INFORMATION:  Effective 
September  15, 1996,  the  Department  of 
Interior's  Bureau  of  Land  Management, 
New  Mexico  State  Office,  Roswell 
District  Office  and  Roswell  Resoiut» 
Area  Office,  Roswell,  New  Mexico,  will 
be  located  at  2909  W.  2nd  Street, 
Roswell,  New  Mexico  88201. 

Dated:  August  2, 1996. 
Leslie  M.  Coae, 
District  Manager. 
[FR  Doc.  96-20289  Filed  8-8-96;  8:45  am] 

BHJJNQCOOe  431»-FB-M 


[NM-017-143<M>1;  NMNV  67007] 

Albuquerque  District,  New  Mexico, 
Notice  of  Realty  Actton:  Correctea 
Notice  for  a  Recreation  and  PuDhc 
Purpose  LeaseConveyance 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Corrected  Recreation  and  Public 
Purpose  Lease/conveyance  notice. 

SUPPt-BMBfTARY  INFORMATION:  The  notice 
of  realty  action  published  June  23, 1995, 
page  32706  (Volume  60,  Number  121) 
identifies  public  lands  requested  by 
Sandoval  County,  New  Mexico  for  the 
purpose  of  expanding  their  cemetery 
R&PP  lease.  This  notice  will  correct  the 
R&PP  expansion  of  the  lease  to  be  used 
for  recreation.  The  applicant  proposes  to 
use  the  land  for  a  recreational  park.  The 
subject  land  has  been  examined  and 
found  suitable  for  classification  for 
lease/conveyance.  The  BLM  will  follow 
proper  administrative  procedures 
related  to  the  suitabihty  of  the 
recreation  use.  No  additional  comment 
period  is  required. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jaramillo,  Realty  Specialist,  Rio  Puerco 
Resources  Area,  435  Montano  Rd.  NE., 
Albuquerque,  New  Mexico  87107,  505 
761-8779. 
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Dated;  August  1.  1996. 
Sue  Richardson. 
Associate  District  Manager. 
[FR  Doc.  96-20288  Filed  8-8-96;  8:45  am) 

BILUMQ  COOE  «310-FB-4i« 


[MT-0«3-06-1310-01] 

Montana;  Notice  of  Intent  To  Prepare  a 
Suppiemental  Environmental  Impact 
Statement  tor  ttie  Juditti-Vailey-Ptiiliips 
Resource  Management  Plan 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  (EIS). 

summary:  In  accordance  with  Section 
202  of  the  Federal  Land  Policy  and 
Management  AvX  of  1976  and  Section 
102(C)  of  the  National  Environmental 
Policy  Act  of  1969,  the  Bureau  of  Land 
Management  will  prepare  a  supplement 
to  the  fudith-Valley-Phillips  Resource 
Management  Plan  (RMP)  and  EIS  for  oil 
and  ga.s  leasing  and  development.  The 
supplemental  EIS  will  address  an 
alternative  that  would  avoid  oil  and  gas 
leasing  in  areas  with  valuable  wildUfe 
habitat  in  response  to  a  protest  received 
on  the  final  RMP/EIS. 
DATES:  Comments  and 
r«(  omrnendations  on  this  notice  should 
be  received  by  September  30,  1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Jerry  Majerus,  Team 
Lead,  Bureau  of  L^nd  Management, 
I^wistown  District  Office,  P.O.  Box 
1160,  Lewistown,  Montana  59457-1160. 
FOR  FURTHER  INFORMATION  COMTACT:  Jerry 
Majerus.  Team  Lead,  Bureau  of  Land 
Management,  Lewistown  District  Office, 
P.O.  Box  1160,  Lewistown,  Montana 
59457-1160  (406-538-7461). 
SUPPLEMENTARY  INFORMATION:  In 
September  1994,  the  BLM  issued  the 
Record  of  Decision  (ROD)  for  the 
approval  of  portions  of  the  Judith- 
Valley-Phillips  Resource  Management 
Plan  and  EIS.  The  RMP/EIS  addressed 
management  of  public  lands  and 
minerals  in  north  central  Montana 
including  Fergus,  Petroleum,  Judith 
Basin,  Phillips  and  Valley  Counties  and 
the  .southern  half  of  Chouteau  Coimty. 
The  ROD  approved  the  BLM's  decisions 
for  managing  2.8  million  surface  acres 
and  3.4  million  acres  of  mineral  estate 
with  the  exception  of  decisions  relating 
to  oi!  and  gas  leasing  and  development 
.\s  indicated  in  the  ROD,  the  BLM  will 
prepare  a  supplement  to  the  RMP/EIS 
for  oil  and  gas  leasing  and  development. 
The  supplemental  EIS  will  address  an 
alternative  that  would  avoid  oil  and  gas 
leasing  in  areas  with  valuable  wildlife 


habitat  in  response  to  a  protest  received 
on  the  final  RMP/EIS.  The  supplemental 
EIS  and  final  RMP/EIS  will  be  the  basis 
for  a  ROD  to  lease  with  appropriate 
stipulations  to  protect  resources,  or  not 
to  lease  because  of  sensitive  resources 
which  cannot  be  protected  with 
stipulations.  In  the  spring  of  1997,  the 
BLM  anticipates  requesting  public 
comments  on  the  draft  supplemental 
EIS. 

Dated:  July  29, 1996. 
DavklLMari, 
District  Manager. 
[FR  Doc.  96-20287  Filed  8-8-96;  8:45  am] 

BILUNQ  COOE  4310-ON-P 


National  "ark  Sprvice 

Notice  o*  the  intention  To  Extend  an 
Existing  Concession  Contract — 
Olympic  National  Park 

SUMMARY:  Pursuant  to  the  Act  of  October 
9, 1965,  (79  Stat.  969;  16  U.S.C.  20  et 
esq.),  notice  is  hereby  given  that  the 
National  Park  Service  intends  to  extend 
the  following  concession  contracts  at 
Olympic  National  Park  for  a  period  of 
three  years.  The  concessioners  are: 

Crescent  West,  Inc.,  dba  Fairholm  General 

Store 
ARAMARK  Leisure  Services,  Inc.  dba 
•  Kalaoch  L«dge 
Langsen  LIX:,  dba  Sol  Due  Hot  Springs  Resort 

These  extensions  are  necessary  to 
allow  the  continuation  of  public 
services  during  the  completion  of  the 
planning  docimients  at  three  locations 
in  the  park.  The  ciurent  three 
concessioners  have  performed  their 
obligations  to  the  satisfaction  of  the 
Secretary  and  retain  their  right  of 
preference  in  renewal  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965,  (79  Stat.  969;  16  U.S.C. 
20  et  esq.)  and  36  CFR  51.5,  under  this 
administrative  action  to  extend  the 
existing  contracts. 
SUPPLSMENTARY  INFORMATION:  The 
concession  contracts  at  Olympic 
National  Park  will  expire  on  December 
31, 1996,  unless  extended.  The  National 
Park  Service  will  not  renew  these 
contracts  for  an  extended  period  until 
the  Development  Concept  Plan  and  Site 
Plans  can  be  completed  to  determine  the 
future  direction  for  concession  services 
at  all  three  locations  within  Olympic 
National  Park.  The  necessary  planning 
process  will  have  a  direct  effect  on  the 
future  concession  activities.  The 
planning  process  deals  with  complex 
issues  associated  with  both  cultural  and 
natural  resources  and  may  take  as  long 
as  three  years  to  complete.  Until  that 
planning  process  is  completed,  it  will 


not  be  in  the  best  interest  of  Olympic 
National  Park  to  enter  into  a  long  tenn 
concession  contract.  For  these  reasons, 
it  is  the  intention  of  the  National  Park 
Service  to  extend  the  current  contracts 
for  a  period  of  three  years  beginning 
January  1,  1997.  » 

Information  regarding  this  notice  can 
be  sought  from:  Chief.  Division  of 
Concession  Management,  Olympic 
National  Park.  600  E.  Park  Avenue,  Port 
Angeles.  Washington  98362,  or  call: 
(360)  452-4501  Ext.  211,  Attention:  Mr. 
James  D.  Schultz. 

Dated:  July  30.  1996. 
Stephen  G.  Crabtree, 

Acting  Field  Director,  Pacific  West  Area. 
(FR  DfK-  9t>-203Sl  Filed  8-«-96;  8:45  am] 

BILUNG  COOE  4310-TO-P 


Proposal  Award  Concession  Permits; 
Correction;  Public  Notice 

agency:  National  Park  Service,  Interior. 

ACTION:  Correction  to  public  notice, 
proposal  to  award  concession  permits, 
Ozark  National  Scenic  Riverways. 

SUMMARY:  This  notice  contains  a 
correction  to  the  public  notice  that  was 
published  Monday.  June  17.  1996  (61 
FR  30637).  That  notice  advertised  the 
National  Park  Service's  proposal  to 
award  20  concession  permits 
authorizing  continued  operation  of 
canoe,  inner  tube  and  johnboat  rentals, 
merchandise  stores,  vvoodlots,  hot 
showers  and  related  services  for  the 
public  at  Ozark  National  Scenic 
Riverways. 

EFFECTIVE  DATE:  August  9.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Ozark  National  Scenic 
Riverways,  P.O.  Box  490,  Van  Buren, 
Missouri  63965. 

SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

The  Summary  section  of  the  notice 
published  on  Monday,  June  17, 1996  (61 
FH  30637)  incorrectly  stated  that  the 
term  of  the  proposed  new  permits  will 
be  for  "a  period  of  five  (5)  years  and  will 
expire  December  31,  2000." 

Correction  of  Notice 

The  proposed  new  permits  will  have 
a  term  of  five  (5)  years  and  will  expire 
December  31,  2001. 

Dated;  August  5, 1996. 
Wendelin  M.  Mann, 
Acting  ChieJ,  Concessions  Division. 
[FR  Doc.  96-20352  Filed  8-8-96;  8:45  am) 

BiLUNG  COOE  4310-70-M 
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Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Service.  Intenor 
ACmON:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  .Notice 
of  this  meeting  is  required  under  the 
Federal  Advisorv  Committee  Act  (Public 
Law  92-463). 

MEETING  DATE  AND  TIME:  Wednesday. 
August  21.  1996;  1:30  p  m.  until  4:30 
p.m. 

ADDRESSES:  Mauch  Chunk  Historical 
Museum  and  Cultural  Center.  Inc,  41 
West  Broadway.  Jim  Thorpe,  P.^  18229 
The  agenda  lor  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaw-are  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park  T^e 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  pohtical  subdi\isions  m  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  !n  Congress 
FOR  FURTHER  INFORMATION  CONTACT; 
Deputy  Director.  Delaware  and  Lehigh 
Navigation  Canal.  National  Heritage 
Comdor  Commissiou.  10  E  Church 
Su-eei,  Room  P-208.  Bethlehem,  PA 
18018  (61U)  861-934.5 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  .Navigation  Canal 
National  Hentage  Corridor  Commission 
was  established  by  PubUc  Law  100-692, 
November  18,  1988. 

Dated:  August  1,  1996. 

David  B.  Witwer. 

Deputy  Director,  Delaware  and  Lehigh 
Navigation  Canal  NHC  Commission. 

(FR  Doc.  96-20282  Filed  6-6-96;  8:45  am) 

BH.UNQ  CODE  a820-PE-M 


Maine  Acadian  Culture  Preservation 
Commission:  Notice  of  Change  of 
Meeting 

Notice  is  hereby  given  in  accordance 

with  the  Federal  Advison.'  Committee 
Act  fPub.  L,  92-i63j  that  the  Mame 
Acadian  Culture  Preservation 
Commission  meeting  scheduled  for 
Thursday.  August  15.  1996,  has  been 
changed  to  Friday.  .August  23,  1995.  The 
meeting  will  convene  at  7  00  PM  at  the 
Acadian  Village,  U,S.  Route  1.  Van 
Buren,  Aroostook  Countv,  Maine. 


The  Maine  Acadian  Culture 
Preservation  Commission  was 
appointed  by  the  Secretar>-  of  the 
Interior  pursuant  to  the  .Mame  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543)  The  purpose  of  the  Qimmission  is 
to  advise  the  National  Park  Service  with 
respect  to: 

•  the  development  and 
implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state 
of  Maine;  and 

•  the  selection  of  sites  for 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the 
summan  report  of  the  meeting  held 
lune  28,"l996, 

2  Re\new  of  the  history  of  the 
Acadian  Village,  Van  Buren,  Maine. 

3  Repoit  of  Maine  Acadian  Culture 
Preservation  Commission  Heritage 
Council  Working  Group. 

4  Report  of  the  National  Park  Service 
project  staff. 

5  Opportunity  for  public  comment. 

6  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meetmg  is  open  to  the  public 
Further  information  concerning 
Comjnission  meetings  may  be  obtained 
from  the  Superintendent,  Acadia 
National  Park  Interested  persons  may 
make  oral/w-ntten  presentations  to  the 
Commission  or  file  wTitten  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent,  .'\cadia  National  Park, 
P.O.  Box  177,  Bar  Harbor.  ME  04609- 
0177;  telephone  (2071  288- =.472. 

Dated:  August  5, 1996. 
Paul  F.  Haertel, 

Superintendent,  Acadia  National  Park. 
fPR  Doc  9&-20350  Filed  8-8-96;  8:45  am] 

BILUNG  OXJF  431fr-7»-l> 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

[0S»i»-PE-12-  and  OSM-EIS^O] 

Availability  of  Final  Petition  Evaluation 
Document/Environmental  Impact 
Statement  on  Fern  Lake  Watershed  in 
Tennessee 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Availability  of  Final  Petition 
E\  aluation  Document/Environmental 
Impact  Statement. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
raakmg  available  a  final  petition 
evaluation  document/environmental 


impact  statement  (PED/EIS)  on  the  Fern 
I.^e  watershed  in  Tennessee.  The  FED/ 
ElIS  has  been  prepared  to  assist  the 
Secretary  of  the  Intenor  in  m«lring  a 
decision  on  the  petition  to  designate 
certain  lands  as  unsuitable  for  surface 
coal  mining  operations  in  the  Fern  Lake 
watershed  in  Tennessee. 


ADDRESS:  Copies  of  the  final  PED/EIS 
may  t>e  obtained  form  Willis  L  Gainer, 
Supervisor,  Technical  Group,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  530  Gay  Street,  S.W., 
Suite  500.  Knoxville,  Tennessee  37902. 

POB  FURTHER  JNPORMAnOh  COW  ACT: 

Willis  L.  Gainer,  Office  of  Surface 
Minii^  Reclamation  and  Enforcement, 
530  Gay  Street,  S.W.,  Suite  500, 
Knoxville,  Tennessee  37902;  telephone 
f423l  545-^074. 

SUPPLEMENTARY  INFORMATION:  On 
February  14,  1994.  the  Qty  of 
Middle^rough,  Kentucky  and  the 
National  Parks  and  Conservation 
Association  filed  a  petition  with  OSM  to 
designate  certain  lands  in  the  Little 
Yellow  Creek  watershed  (Fern  Lake). 
Clairbome  Coimty,  Tennessee,  as 
unsuitable  for  surface  coal  mining 
operations  under  the  Federal  Program 
for  Tennessee  (30  CFR  942.700).  OSM 
began  to  process  the  petition  on  March 
15, 1994,  and  on  January  26, 1996.  OSM 
made  available  the  draft  PED/EIS  for  e 
60-day  pubhc  review  and  comment 
period. 

The  final  PED/EIS  was  prepared  by 
OSM  as  directed  by  section  522(d)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
in  accordance  with  Section  102f2)(c)  of 
the  National  Environmental  PoUcy  Act 
of  1969  (NEPA)  OSM  has  analyzed 
seven  alternatives  which  range  fitim 
designation  of  the  entire  petition  area 
while  allowing  underground  mining 
from  mine  entries  located  outside  the 
petition  area,  to  not  designating  any  of 
the  petition  area  as  tmsuitable  for 
siirface  coal  mining  operations. 

In  preparing  the  final  PED/EIS,  OSM 
has  revised  the  draft  PED/EIS  in 
response  to  comments  received  during 
the  pubUc  comment  period.  These 
comments  and  OSM's  responses  to  them 
are  included  in  the  final  PED/EIS. 

No  decision  will  be  made  on  the 
petition  by  the  Secretary  of  the  Interior 
until  at  least  30  days  from  the  time  the 
PED/EIS  is  made  available  to  the  pubhc. 
Notice  of  such  decision  by  the  Secretary 
of  the  Interior  will  be  made  available  to 
the  public  at  that  time. 
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Dated:  August  1,  1996. 
Mary  losie  Blanchard, 

Assistant  Director.  Program  Support. 

|FK  DcK.  96-20330  Filed  8-8-96;  8:45  ami 

BILUNO  COO€  4310-06-«l 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 

Ojrporation.  IDCA. 

ACTION:  Request  for  comments. 

summary:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifvuig  the  public  that  the  Agency  is 
preparing  an  uiturniation  collection 
request  for  0MB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utiHty,  the 
accuracy  of  the  Agency's  burden 
estimate  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 

DATES:  Comments  must  be  received 
O<:tober8    1996. 

ADDRESSES:  Copies  of  the  subject  form 
and  'he  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 

FOP  FURTHER  INFORMATION  COWTACT: 

OPIC  Agency  Submitting  Officer 

Lena  Paulsen.  Manager,  Information 
Center,  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W..  VVashmgton.  D.C.  20527;  202/ 
33&-«565. 

Summary  of  Form  Under  Review 

Type  of  Request:  Revised  form. 

Title:  Self  Monitoring  Questionnaire. 

Form  Number:  OPIC-162. 

Frequency  of  Use:  Annually. 

Tvpe  of  Respondents:  Business  or 
other  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Den( ription  of  Affected  Public:  U.S. 
companies  assisted  by  OPIC. 

Reporting  Hours:  2  hours  per  form. 

Number  of  Responses:  180  annually. 


Federal  Cost:  $2,700  annually. 

Authority  for  Information  Collection: 
Section  231(k)2,  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OFIC- 
assisted  investors  annually.  The 
questionnaire  allows  OPIC's  assessment 
of  effects  of  OPIC-assisted  projects  on 
the  U.S.  economy  and  employment,  as 
well  as  on  the  environment  and 
economic  development  abroad. 

Dated:  August  5,  1996. 
Marc  Monheimer, 

Senior  Commercial  Counsel.  Department  of 
Legal  Affairs. 
(FR  Doc.  96-20276  Filed  8-8-96;  8:45  ami 

BILUNO  COOC  3210-01-M 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

nnv.  No.  337-TA-3831 

Notice  of  Commission  Decision  Not  To 
Modify  or  Vacate  an  Initial 
Determination  Granting  Temporary 
Relief  and  issuance  of  a  Temporary 
Limited  Exclusion  Order  and  a 
Temporary  Cease  and  Desist  Order, 
Sub!e<:r  to  Posting  of  Bond  by 
Complainant 

In  the  Matter  of  Certain  Hardware  Logic 
Emulation  Systems  and  Components  Thereof. 
agency:  International  Trade 
Commission. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
modify  or  vacate  the  presiding 
administrative  law  judge's  (ALJ)  initial 
determination  (ED)  granting  temporary 
relief  in  the  above-referenced 
investigation,  and  has  issued  a 
temporary  limited  exclusion  order  and  a 
temporary  cease  and  desist  order, 
subject  to  posting  of  a  bond  by 
complainant. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
H.  Reiziss,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3116. 
SUPPt-BMBITARY  INFORMATION:  This 
action  is  taken  under  the  authority  of 
section337oftheTariff  Actof  1930,  19 
U.S.C.  1337,  and  Commission  rule 
210.66, 19  CFR  210.66. 

On  March  4, 1996,  Quicktum  Design 
Systems  Incorporated  ("Quicktum'  or 
"complainant")  filed  a  complaint  under 
section  337  alleging  imfair  acts  in  the 
importation,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  hardware 
logic  emulation  systems  and 
•  components  thereof  by  two  proposed 


respondents;  Mentor  Graphics 
Corporation  ("Mentor  ")  of  VVilsonville, 
Oregon  and  Meta  Systems  ("Meta")  of 
Saclay.  France  (collectively 
"respondents").  Quicktum  also 
simultaneously  filed  a  motion  for 
temporary  relief. 

In  the  motion  for  temporary  relief, 
complainant  alleged  infringement  of 
claims  1 ,  2.  3,  and  15  of  U.S.  Letters 
Patent  5.448.496  and  claim  8  of  U.S. 
Letters  Patent  5,036,473,  both  owned  by 
Quicktum  On  March  8,  1996,  the 
Commi,ssion  voted  to  institute  an 
investigation  of  the  complaint  and  to 
accept  provisionally  the  motion  for 
temporary  relief,  and  published  a  notice 
of  inve.stigation  in  the  Federal  Register. 
61  FR  9486  (March  8,  1996).  The 
temporary  relief  phase  of  this 
investigation  was  designated  '"more 
complicated"  by  the  presiding  ALJ  on 
April  14,  1996  (Order  No.  14).  The  ALJ 
held  an  evidentiary  hearing  on 
temporary  relief  from  April  23.  1996, 
through  May  4,  1996.  Complainant, 
respondents,  and  the  Commission 
investigative  attorney  (lA)  participated 
in  the  hearing.  Thereafter,  oral  argument 
was  held  before  the  ALJ  on  June  5,  1996. 
The  C'ommission  received  submissions 
on  the  issues  of  remedy,  the  public 
interest,  and  bonding  from  all  parties  on 
June  23,  1996,  in  accordance  with 
Commission  rule  210.67(b). 

On  July  8,  1996,  the  ALI  issued  his  ED 
(Order  No.  34)  granting  Quicktum  s 
motion  for  temporary  relief.  On  July  18, 
1996.  respondents  and  the  lA  filed 
written  comments  on  the  temporary 
relief  ID,  as  provided  for  in  rule 
210.66(c).  Complainant  and  the  lA  filed 
replies  to  respondents'  comments,  and 
respondents  filed  a  reply  to  the  LA's 
comments  on  July  22,  1996.  as  provided 
for  in  mle  210.66(e). 

The  Commission,  having  considered 
the  ID,  the  comments  and  responses  to 
comments  of  the  parties,  and  the  record 
in  this  investigation,  determined  that 
there  were  no  clearly  erroneous  findings 
of  fact,  no  errors  of  law,  or  poUcy 
rea.sons  to  vacate  or  modify  the  ID. 
Consequently,  pursuant  to  Commission 
rule  210.66(f),  the  ID  became  the 
Commi.ssion's  determination  on  the 
issue  of  whether  there  is  reason  to 
believe  a  violation  of  section  337  has 
occurred. 

The  Commission  having  determined 
that  there  is  reason  to  tjelieve  that  a 
violation  of  section  337  has  occurred  in 
the  importation,  sale  for  importation,  or 
sale  in  the  United  States  of  the  accused 
hardware  logic  emulators, 
subassemblies  thereof,  or  component 
parts  thereof,  and  having  determined 
that  femporarv'  relief  is  warranted, 
considered  the  issues  of  the  appropriate 
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form  of  such  relief,  whether  the  pubhc 
interest  precludes  issuance  of  such 
relief,  compiamant's  bond,  and 
respondents'  bond  during  the  period 
such  relief  is  m  effect 

The  Commission  determined  that  a 
temporary  limited  exclusion  order  and  a 
temporary  cease  and  desist  order 
directed  to  respondent  Mentor  are  the 
appropnatp  form  of  temporary  relief. 
The  Commission  further  determined 
that  the  statuton,'  public  mterest  factors 
do  not  preclude  the  issuance  of  such 
relief,  and  that  respondents'  bond  under 
the  temporary'  limited  exclusion  order 
and  the  temporarv  cease  and  desist 
orders  shall  be  m  the  amount  of  forty- 
three  143)  percent  of  the  entered  value 
of  the  imported  articles. 

Commission  rule  210.68  requires  that 
all  bonds  posted  by  a  complainant  must 
be  approved  by  the  Commission 
Secretar\'  before  the  temporary  relief 
whic-h  the  Dond  will  secure  will  be 
issued.  Consequently,  the  issuance  of 
temporary  relief  described  in  the 
preceding  paragraph  is  subiect  to  the 
posting  arid  approval  of  complainant's 
bond  in  the  amoimt  of  $200,000. 
Complainant  is  to  file  its  bond  with  the 
Commission  Secretarv  within  seven  (7) 
business  days  of  publication  of  this 
notice  in  the  Federal  Register 

Copies  of  all  nonconfidential 
documents  filed  m  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8.45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW,. 
Washington,  DC  20436.  telephone  202- 
205-2000  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued;  August  5, 1996. 

By  order  of  the  CommissioD. 
Donna  R.  Koehnke, 
Secretary 
(FR  Doc.  96-20338  Filed  8-8-96;  8:45  am) 

BILUNG  COOe  702(M)2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Donald  E.  Stoops,  D.O.;  Revocation  of 
Registration 

On  lanuarv-  31.  1996.  the  Deputy 
Assistant  .administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Donald  E  Stoops, 
D,0.,  (Respondent)  of  Truth  or 
Consequences,  New  Mexico,  notifying 


him  of  an  opportunity  to  show  cause  as 
to  why  DF.A  should  not  revoke  his  DEA 
Certificate  of  Registration.  AS3251814. 
under  21  U.S.C,  824iaj,  and  deny  any 
pending  applications  for  renewal  of 
such  registration  as  a  practitioner  under 
21  U.S.C.  823(f),  for  the  reason  that,  on 
or  about  November  19, 1994,  the  New 
Mexico  Board  of  Osteopathic  Medical 
Examiners  had  ordered  the  revocation  of 
his  state  license  to  practice  osteopatiiic 
medicine.  The  order  also  notified  the 
Respondent  that,  should  no  request  for 
a  hearing  be  filed  within  30  days,  the 
hearing  right  would  be  deemed  waived. 
The  order  was  mailed  by  certified  mail, 
and  a  signed  return  receipt  dated 
February  " ,  1 996 .  was  received  by  the 
DEA.  However,  no  request  for  a  hearing 
or  any  other  reply  was  received  by  the 
DEA  from  the  Respondent  or  anyone 
purporting  to  represent  him  in  this 
matter.  Subsequently,  on  March  28, 
1996,  the  investigative  file  was 
transmitted  to  the  Deputy  Administrator 
for  final  agency  action. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  more  than  thirty  days 
have  passed  since  the  issuance  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  has  been  received, 
concludes  that  the  Respondent  is 
deemed  to  have  waived  his  hearing 
right,  .^fter  considering  relevant 
materia!  from  the  investigative  file  in 
this  matter,  the  Deputy  Administrator 
now  enters  his  final  order  without  a 
hearing  pursuant  to  21  CFR  1301, 54(e) 
and  1301.57, 

The  Deputy  Administrator  finds  that 
on  November  19.  1994,  the  Board  of 
Osteopathic  Medical  Examiners  ordered 
the  revocation  of  the  Respondent's 
license  to  practice  osteopathic  medicine 
in  the  State  of  .New  Mexico.  Further,  on 
December  14,  1995,  the  .New  Mexico 
Board  of  Pharmacy  notified  the  DEA 
that  the  Respondent  did  not  have  a 
controlled  substaiice  registration 
number  The  Respondent  has  not 
submitted  a  statement  or  any  evidence 
to  dispute  this  information. 

The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conduct  his  business. 
See  21  U.S.C.  823(f)  (authorizing  the 
Attorney  General  to  register  a 
practitioner  to  dispense  controlled 
substances  only  if  the  applicant  is 
authorized  to  dispense  controlled 
substances  under  the  laws  of  the  state  in 
which  he  or  she  practices);  802(21) 
(defining  "practitioner"  as  one 
authori^d  by  the  United  States  or  the 
state  in  which  he  or  she  practices  to 
handle  controlled  substances  in  the 


course  of  professional  practice  or 
research);  and  21  U.S.C.  824(a)(3) 
(authorizing  the  Attorney  General  to 
revoke  a  registration  upon  a  finding  that 
the  registrant  "has  had  his  State  Ucense 
or  registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  .  .  .  dispensing  of 
controlled  substances.  . .").  This 
prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D..  58 
FR  51,104  (1993);  James  H.  Nickens, 
M.D.,  57  FR  59,847  (1992);  RoyE. 
Hardman.  M.D.,  57  FR  49,195  (1992): 
Myong  S.  Yi,  M.D..  54  FR  30,618  (1989); 
Bobby  Watts.  M.D..  53  FR  11,919  (1988), 

Here,  it  is  clear  and  imdisputed  that 
the  Respondent  currently  is  not 
authorized  to  handle  controlled 
substances  in  New  Mexico,  Likewise, 
since  the  Res]>ondent  lacks  state 
authority  to  handle  controlled 
substances,  DEA  lacks  authority  to 
continue  his  registration. 

Accordingly,  the  Deputy 
Administrator  of  the  Efrug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U,S,C.  823 
and  824,  and  28 CFR  0, 100(b) and 
0,104,  hereby  orders  that  DE^ 
Certificate  of  Registration,  AS3251814, 
previously  issued  to  Donald  E.  Stoops, 
D.O.,  be,  and  it  hereby  is,  revoked,  and 
any  pending  application  for  renewal  of 
such  registration  is  hereby  denied.  This 
order  is  effective  September  9, 1996, 

Dated:  August  2. 1996. 
Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  96-20360  Filed  S-S-96;  8:45  am] 
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Immigration  ana  Naturahration  Service 

Agency  information  Collection 
Activities  Extension  of  Existing 
Collecbon,  Comment  Reauest 

action:  Notice  of  mformauon  collection 
imder  review;  petition  for  nonimmigrant 
worker. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
FedCTal  Register. 

Request  written  comments  and 
suggestions  from  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infomiation  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  (:olle<;tion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  niec.hanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

It  vou  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  .\  Sloan  202-616-7600, 
Director.  Folic  y  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especiallv  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A  Sloan. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection 

(2)  Title  of  the  Form/Collection: 
Petition  for  Nonimmigrant  Worker. 

(31  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  lustice  sponsoring  the 
collection  Form  1-129.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  Business  or  other  for-profit. 
Not-for-profit  institutions,  and  Farms. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  281,580  respondents  at  1  hour 
and  55  minutes  (1.91)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  537,818  annual  burden 
hours. 

If  additional  information  is  required 
contact  Mr  Robert  B  Briggs,  Clearance 
Officer,  United  States  Department  of 
lustice,  Information  Management  and 


Security  Staff,  Justice  Management 
EHvision,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  5. 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
|FR  Doc.  96-20281  Filed  8-8-96;  8:45  am) 
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Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection  Comment  Request 

ACnOM:  Notice  ot  mlormation  collection 
under  review;  petition  for  alien 
fiance(e). 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Request  written  comments  and 
suggestions  hxim  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

It  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 


public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  this  information  collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  .■\lien  Fiance(e). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129F.  Adjudications 
Division,  Immigration  and 
Naturalization  Service 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary':  Individuals  or 
Households.  Through  the  filing  of  this 
form  a  United  States  citizen  may 
facilitate  the  entry  of  his/her  fiance(e) 
info  the  United  States  so  that  a  marriage 
may  be  concluded  within  90  days  of 
entrv'  between  the  U.S.  citizen  and  the 
beneficiary  of  the  petition 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  respondents  at  30 
minutes  (.500)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
colledion:  lO.OOO  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  5, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(PR  Doc.  96-20283  Filed  8-8-96:  8:45  am] 
BILLMQ  COOE  4410-1»-M 


Agency  Infomiation  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  petition  for  alien  relative. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
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comments  shouiri  address  one  or  more 
of  the  following  four  points: 

(i;  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice  Room  5307,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 

Petition  for  Alien  Relative. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-130.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primar>-:  Individuals  or 
Households.  The  mfomiation  collected 
on  this  form  will  be  used  to  determme 
eligibility  for  benefits  sought  for 
relatives  of  United  States  citizens  and 
lawful  permanent  residents. 

{5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  918.750  respondents  at  30 
minutes  (.500)  per  response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  459,375  annual  burden 
hoxu^. 

If  additional  information  is  required 
contract:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuily  Staff,  Justice  Management 
Division,  Suite  850,  Washii^on  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  5, 1996. 
Robert  B.  Briggi, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

(FR  Doc.  96-20284  Filed  8-8-96;  8:45  am] 
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Submission  for  0MB  Emergency 
Review,  Comment  Request 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  August  12, 1996. 
A  copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Immigration  and 
Naturalization  Service,  Director,  Policy 
Directives  and  Instructions  Branch, 
Richard  Sloan  (202-616-7600). 

Comments  and  questions  about  the 
ICR  Usted  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Officer  for  the 
Immigration  and  Naturalization  Service, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202-395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collectitn  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  af>propriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  cm' 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overvipw  of  This  Information 

Collettion 

(1)  Title  of  the  Form/Collection: 
Driver  Application  (North  American 
Trade  Automation  Prototype). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-859.  Inspections 
Division,  Immigration  and 
Natujshzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households,  Business  or  other  for  profit 
This  prototype  program  will  allow 
drivers  of  commercial  trucks  who  meet 
certain  requirements  to  immediately 
apply  for  pardcipation  in  a  prototype 
program  that  will  facilitate  access  to  the 
United  States  from  Canada  and  Mexico, 
while  still  safeguarding  U.S.  borders. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  500  respondents  at  70  minutes 
(1.166)  i>er  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  583  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington,  DC 
20530. 

Dated:  August  5, 1996. 
Kat>fr»  H    Hnggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  96-20285  Filed  8-8-96;  8:45  ami 
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Office  o'  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review:  Formula  Grants  Program 
Under  the  Juvenile  Justice  and 
Delinquency  Prevention  Act — Fiscal 
Years  1997-1999— Application  Kit. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  from  the  date  listed 


41656 


Federal  Register  /  Vol.  61,  No.  155  /  Friday,  August  9,  1996  /  Notices 


at  the  top  of  this  page  in  the  Federal 
Register 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  coni:erTung  the  proposed 
io! lection  of  mformation.  Your 
comments  should  address  one  or  more 
ot  the  following  four  points: 

(1)  Kvaluate  whether  the  proposed 
collection  ot  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  mformation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
te<:hnologii:al  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Freida  Thomas,  Program  Analyst,  Office 
of  luvenile  Justice  and  Delinquency 
Prffvention  iOflUP),  State  Relations  and 
Assistance  Division  (SRAD),  at  (202) 
307-5924.  To  receive  a  copy  of  the 
proposed  information  collection 
instalment  with  instructions,  or 
additional  information,  please  contact 
Freida  Thomas,  202-307-5924,  OJJDP, 
SRAD,  633  Indiana  Avenue,  ^fW,  Room 
543,  Washington,  DC  20531. 
Additionally,  comments  may  be 
submitted  to  the  Department  of  Justice, 
(DO)),  justice  Management  Division, 
Information  Management  and  Security 
Staff,  .Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC  20530.  or  via  facsimile 
to  (202) 514-1534. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Continuation/Extension. 

(2)  Title  of  the  Form/Collection: 
Formula  Grants  Program  Under  the 
Juvenile  fustice  and  Delinquency 
Prevention  Act — Fiscal  Year  1997- 
1999— Appliciition  Kit. 

(3)  .\gency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection;  Application  for  Federal 
Assistance  (SF-^24),  Certifications 


Regarding  Lobbying;  Debarment. 
Suspension  and  Other  ResponsibiUty 
Matters;  and  Drug-Free  Workplace 
Requirements  OJP  Form  (4061/6).  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention,  Office  of  Justice  Programs, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government.  Other:  None.  On  August  7, 
1974,  the  President  signed  into  law  the 
JJDP  Act  of  1974,  as  amended  by  the 
HDP  Amendments  of  1992  (Public  Law 
102-586).  The  Act  established  Federal 
assistance  for  state  and  local  programs 
by  authorizing  the  OJJDP  Administrator 
to  make  formula  grant  funds  to  states  to 
assist  in  developing  more  effective 
juvenile  delinquency  programs  and  to 
improve  the  juvenile  justice  system.  The 
Formula  Grants  Application  Kit 
provides  appropriate  state  agencies  with 
the  instructions  and  forms  necessary  to 
apply  for  formula  grants  under  the  JJDP 
Act.  The  Application  Kit  is  provided  to 
states  as  a  technical  assistance  guide  in 
responding  to  statutory  requirements 
and  Federal  regulations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  57  responses  at  432  hours,  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  24.624  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington,  DC 
20530. 

Dated:  August  6, 1996. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[PR  Doc.  96-20329  Filed  8-6-96;  8:45  am] 

BHJJNG  CODE  4410-1S-M 


DEPARTMEhfT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

August  6,  1996. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  ff'.L.  104-13,  44 


U.S.C.  Chapter  35)  OMB  approval  has 
been  requested  by  Augu,st  16,  1996.  A 
copy  of  this  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer.  Theresa  M.  O'Malley  ((202) 
219-5095). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  39.5-7316).  The  Office  of 
Management  and  Budget  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tfie  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the> 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Office  of  Federal  Contract 
Compliance  Programs  Supply  and 
Service  Compliance  Review  Pilot  Test 
Scheduling  Letter  and  Itemized  Listing. 

OMB  Number:  1215-0072. 

Frequency:  On  occasion;  as  required. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  200  to  400. 

Estimatea  Time  Per  Respondent:  40  to 
80  hours. 

Total  Burden  Cost  Per  Respondent 
(capital/startup):  0. 

Total  Burden  Cost  Per  Respondent 
(operating/maintaining):  $8  A7. 

Description:  This  information 
collection  request  seeks  clearance  of  an 
alternative  supply  and  service 
scheduling  letter  and  itemized  listing 
for  use  in  a  pilot  test  of  revised, 
expedited  compliance  review 
procedures.  The  proposed  scheduling 
letter  and  itemized  listing  are  a 
modified  and  shortened  version  of  the 
scheduling  letter  and  listing  currently 
used  for  comprehensive  supply  and 
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service  reviews.  The  alternative  letter 
and  listing  require  the  submission  of 
readily  available  infonnation,  and  less 
data  than  is  required  for  traditional 
compliance  reviews.  The  submission  of 
the  requested  material  is  the  initial  step 
in  the  revised  review  process.  OFCCP 
expects  that  the  expedited  review 
procedures  will  streamline  compliance 
evaluations  of  the  supply  and  service 
contractor,  saving  both  the  contractor 
and  the  Government  time  and  money.  It 
is  anticipated  that  the  pilot  test  will 
occur  in  a  six-month  period. 
Theresa  M.  O'Malley, 
Acting  Departmental  Clearance  Officer. 
(FR  Doc.  96-20377  Filed  8-6-96;  8:45  ami 

BILUNG  CX>DE  4S10-Z7-M 


Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Annual  Plans  for  State  Employment 
Service  Activities 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Section  8  of  the  amended  Wagner- 
Peyser  Act  required  that  States  desiring 
to  receive  the  benefits  of  the  Act  submit 
to  the  Secretary  of  Labor  detailed  plans 
for  carrying  out  the  provisions  of  file 
Act.  Currently,  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  extension  of 
infonnation  collection  for  Annual  Plans 
for  State  Employment  Service  Activities. 
A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  8,  1996, 
Written  comments  should  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 


information  including  the  validity  of  the 
methodology  and  assumptions  used; 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information. 

ADDRESSES:  Gene  Tichenor,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor.  Room  N-4470,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
202-219-5185  (This  is  not  a  toll-free 
number). 

SUPPLEMENT ARV  INFORMATION: 

I.  Background 

Under  Section  652.6  and  652.7  of  the 
regulation.  State  Employment  Security 
Agencies  are  required  to  develop  and 
submit  to  the  Secretary  of  Labor  an 
annual  plan  for  providing  services  and 
activities  within  the  State  as  authorized 
by  Section  7(a)  of  the  Wagner-Peyser 
Act.  These  plans  are  used  by  the 
Department  to  determine  if  the  annual 
State  activities  meet  the  requirements  of 
the  Law.  The  plan  should  include 
overall  goals  and  objectives  of  the  State 
agency,  documentation  of  the  State's 
plan  for  meeting  the  requirements  of  a 
basic  labor  exchange  system,  and  a 
provision  for  the  promotion  and 
development  of  employment 
opportimities  and  job  counseling. 

n.  Current  Actions 

This  is  a  request  to  extend  0MB 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506tc)(2)(A)  for  the  collection  of 
information  previously  approved  and 
assigned  OMB  Control  No.  1205-0209. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Titles:  Annual  Plans  for  State 
Emplovment  Service  Activities. 

OMB  Number:  1205-0209. 

Affected  Public:  Government/State, 
Local  or  Tribal  Government. 

Total  Respondents:  54. 

Frequency:  Annually. 

Total  Responses:  54. 

Average  Time  Per  Response:  90  hours. 

Estimated  Burden  Hours:  4,860. 

Estimated  Total  Burden  Cost:  $22,000 
to  $65,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  August  2, 1996. 
John  R.  Beverly, 

Director,  U.S.  Employment  Service. 

fPR  Doc.  96-20376  Filed  8-8-96;  8:45  am] 

BIUJN0C006  461»-»-M 

Employment  Standards  Administration 

Wage  and  non'  Division   Minmurn 
Wages  for  Federai  ana  Peoeraity 
Assisted  ConstrucTton.  Genera^  Wage 
Determination  Dectsions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conunent 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
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from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordame  with  the  provisions  of  29 
CFR  Parts  t  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Fart  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Anv  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  detennined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
firinge  benefit  information  for 
consideration  by  the  Department. 
Further  infonnation  and  self- 
explanatory  forms  for  the  purpose  of 
suhniitting  this  data  may  be  obtained  by 
writing  to  the  {'  S.  Department  of  Labor, 
Emplovment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W,.  Room  S-3014, 
Washington.  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

Nl^hOOO  !   March  15.  1996) 
N]'>btK)04  iMarch  15,  1996) 

Volume  n 

Maryland 

,Mb960058  (March  15. 1996) 
Virginia 

VA960003  (March  15, 1996) 

VA960005  (March  15,  1996) 

VA960014  (March  15, 1996) 

VA960018  (March  15. 1996) 

VA960023  (March  15, 1996) 

VA960025  (March  15,  1996) 

VA960030  (March  15, 1996) 

VA960031  (March  15, 1996) 

VA960033  (March  15.  1996) 

VA960036  (March  15, 1996) 

V.A960(M8  (March  15, 1996) 

VA960052  (March  15,  1996) 


(March  15, 1996) 
(March  15, 1996) 
(March  15. 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(April  12, 1996) 


VA960054 
VA960055 
VA960058 
VA960059 
VA960062 
VAg60065 
VA960067 
VAgB0078 
VA960079 
VA960O85 
VA960087 
VA960O88 
VA960104 
VA960105 
VA960108 

Volume  III 

Alabama 
AL960003  (March  15. 1996) 
AL960034  (March  15. 1996) 

Kentucky 
KY960002  (March  15. 19§6) 
KY960004  (March  15, 1996) 
KY960007  (March  15, 1996) 
ICY960025  (March  15, 1996) 
KY960026  (March  15, 1996) 
ICV960029  (March  15, 1996) 

South  Carohna 
SC960033  (March  15, 1996) 

Volume  IV 

Illinois 
IL960001  (March  15. 1996) 
IL960002  (March  IS.  1996) 
IL960003  (March  15. 1996) 
IL960004  (March  15. 1996) 
IL960005  (March  15, 1996) 
IL960006  (March  15, 1996) 
IL96O007  (March  15. 1996) 
IL960008  (March  15, 1996) 
IL960009  (March  15,  1996) 
IL960010  (March  15, 1996) 
IL960011  (March  15, 1996) 
IL960012  (March  15, 1996] 
IL960013  (March  15, 1996) 
IL960015  (March  15, 1996) 
IL960018  (March  15, 1996) 
IL960026  (March  15. 1996) 
IL960049  (March  15. 1996) 

Indiana 
IN960001  (May  17, 1996) 

Minnestoa 
MN960007  (March  15, 1996) 
MN960008  (March  15. 1996) 
MN960058  (March  15. 1996) 
MN960059  (March  15. 1996) 
MN960061  (March  15, 1996) 

Ohio 
OH960001  (March  15, 1996) 
OH960002  (March  15, 1996) 
OH960012  (March  15. 1996) 
OH960026  (March  15. 1996) 
OH960028  (March  15.  1996) 
OH960029  (March  15, 1996) 
OH960034  (March  15, 1996) 

Wisconsin 

WI960002  (March  15, 1996) 
WI960003  (March  15. 1996) 
WI960004  (March  15. 1996) 
W1960005  (March  15, 1996) 
WI960006  (March  15, 1996) 
WI960007  (March  15, 1996) 
WI960009  (March  15, 1996) 
WI960011  (March  15, 1996) 
WI960012  (March  15, 1996) 
WI960013  (March  15, 1996) 


Wi960014  (March  15,  1996] 
W1960015  (March  15,  1996) 
WI960016  (March  15,  1996) 
\VI960017  (March  15.  1996) 
W1960018  (March  15,  1996) 
W1960019(March  15,  1996) 
WI960020  (March  15,  1996) 
W1960021  (March  15.  1996) 
W1960022  (March  15,  1996) 
Wi960024  (March  15.  1996) 
WI960026  (March  15,  1996) 
VV1960027  (March  15,  1996) 
VV1960028  (March  15,  1996) 
VV1960O29  (March  15,  1996) 
VV'I9600.?0  (March  15,  1996) 
VV196O033  (March  15.  1996) 
W1960035  (March  15,  1996) 

Volume  V 

Arkansas 
AR960008  (March  15, 1996) 

Iowa 
IA9600O4  (March  15, 1996) 

Kansas 

KS960004  (March  15,  1996) 
KS960009  (March  15, 1996) 
KS960015  (March  15, 1996) 
KS960016  (March  15,  1996) 
K.S960018  (March  15,  1996) 
KS960022  (March  15,  1996) 
KS960025  (March  15,  1996) 
KS960028  (March  15,  1996) 
KS960061  (March  15,  1996) 

Louisiana 

LA960001  (March  15,  1996) 
LA9600()4  (March  15,  1996) 
LA960005  (March  15.  1996) 
LA960009  (March  15,  1996) 
LA960018  (March  15, 1996) 

Missouri 

(March  15, 1996) 


MO960001 
MO960002 
MO960003 

.MO960004 
.VtO960()05 
MO960006 
MO960007 
MO960008 
MO960009 
MO960010 
MO960011 
MO960012 
MO960013 
MC)960O15 
MO960016 
MO960017 
MO960019 
MO960020 
MO960039 
Mf)960041 
MO960042 
MO960043 
MO960046 
MO960047 
MO960048 
MO960049 
MO960050 
MO960051 
MO960052 
MO960053 
MO960054 
MO960055 
MO960056 
MO96f)057 
MO960058 
MO960059 


1996) 
1996) 
1996) 
1996) 
1996) 


March  15, 1996) 
March  15, 1996) 
March  15, 
March  15, 
March  15, 
March  15, 
March  15, 
March  15,  1996) 
March  15, 1996) 
March  15,  1996) 
March  15,  1996) 
March  15, 1996) 
March  15, 1996) 
March  15, 1996) 
March  15,  1996) 
March  15, 1996) 
March  15,  1996) 
March  15,  1996) 
March  15, 1996) 
March  15, 1996) 
March  15, 1996) 
March  15, 1996) 
March  15.  1996) 
March  15,  1996) 
March  15,  1996) 
March  15. 1996) 
March  15,  1996) 
March  15,  1996) 
March  15,  1996) 
March  15,  1996) 
March  15,  1996) 
March  15,  1996) 
March  15,  1996) 
March  15,  1996) 
March  15.  1996) 
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MO96O060  (March  15,1 996) 
MO960062  (March  15,  1996) 
MOg60064  (March  15, 1996) 
MO960065  (March  15, 1996) 
MO960066  (March  15, 1996] 
MO960067  (March  15. 1996) 
MO960068  (March  15, 1996) 
MO960069  (March  15, 1996) 
MO960070  (March  15, 1996) 
M(1960071  (March  15,  1996)  ^ 

MO960072  (March  15, 1996) 
MO960073  (March  15, 1996) 
Texas 
TX960005  (March  15, 1996) 
TX960007  (March  15, 1996) 
TX960018  (March  15, 1996) 

Volume  VI 

Alaska 

AK960001  (March  15, 1996) 

AK960002  (March  15, 1996) 

AK960003  (March  15, 1996) 
Idaho 

ID960001  (March  15, 1996) 

ro960002  (March  15, 1996) 

ID960003  (March  15, 1996) 

ID960013  (March  15, 1996) 

ID960014  (March  15, 1996) 
Oregon 

OR960001  (March  15, 1996) 

OR960017  (March  15,  1996) 
Washington 

WA%0001  (March  15, 1996) 

WA960002  (March  15, 1996) 

WA960003  (March  15,  1996) 

WA960005  (March  15, 1996) 

WA960007  (March  15, 1996) 

WA960008  (March  15, 1996) 

WA960011  (March  15, 1996) 

WA960013  (March  15. 1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

TTie  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 


Subscriptions  include  an  annual  edition 
(issued  in  januarv  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  voliune.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  This  2nd  Day 
of  August  1996. 
Philip ).  Gloss, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
IFR  Doc  96-20100  Filed  8-8-96;  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-1-eSj 

ETL  Testing  Laboratories,  inc. 

agency:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  Request  for  Expansion 
of  Current  Recognition  as  a  Nationally 
Recognized  Testing  Laboratory. 

SUMMARY:  This  notice  announces  the 
application  of  ETL  Testing  Laboratories, 
Inc.  for  expansion  of  its  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  October 
8, 1996. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Adiministration,  U.S- 
Department  of  Labor— Room  N3653,-200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determmalion,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  I^bor— Room  N3653,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

SUPP1.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  ETL  Laboratories,  Inc. 
(ETL),  which  previously  made 
application  pursuant  to  section  6(b)  of 
the  Occupational  Safety  and  Health  Act 
of  1970,  (84  Stat.  1593,  29  U.S.C.  655), 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033),  and  29  CFR  1910.7,  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (see  54  FR  8411,  2/ 
28/89),  and  was  so  recognized  (see  54 
FR  37845,  9/13/89);  made  application 
for  expansion  of  its  recognition  (see  55 
FR  43229, 10/26/90),  and  was  so 
recognized  (see  55  FR  51971. 12/18/90; 
see  also  correction,  56  FR  2953,  1/25/ 
91);  made  application  for  expansion  of 


its  recognition  (see  57  FR  54422, 11/18/ 
92),  and  was  so  recognized  (see  58  FR 
37749,  7/13/93;  see  also  correction,  58 
FR  47001, 9/3/93);  has  made  application 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  for  the  equipment  or 
materials  listed  below. 

The  addresses  of  the  concerned 
laboratories  are: 
3933  U.S.  Route  11,  P.O.  Box  2040, 

Cortland,  New  York  13045 
4317-A  Park  Drive,  NW,  Norcross, 

Georgia  30093 
260  East  Grand  Avenue,  #38,  South  San 

Francisco,  California  94080 

Exjirfti'-ittn  of  Recognition 

On  January  22,  1993,  ETL 
Laboratories,  Inc.  made  application  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  The  application  was 
amended  to  include  additional  test 
standards  on  July  13, 1993.  Due  to  the 
circumstances  noted  in  the  May  28, 
1996  report  from  the  Lead  Assessor  for 
the  NRTL  Program,  the  application  was 
not  acted  upon.  It  was  again  amended 
on  March  11  and  March  20, 1996.  ETL 
requested  expansion  of  its  recognition 
for  certifying  products  when  tested  for 
compliance  with  the  following  test 
standards,  which  are  appropriate  within 
the  meaning  of  29  CFR  1910.7(c): 

ANSI/ISA  Si 2. 13— Performance 

Requirements  for  Combustible  Gas 

Detectors 
ASTM  El  52— Method  of  Fire  Test  of  Door 

Assemblies 
ASTM  E163— Standard  Methods  of  Fire  Tests 

of  Window  Assemblies 
ANSI/IEEE  C37.13— Low  Voltage  AC  Power 

Circuit  Breakers  Used  in  Enclosures 
ANSI/IEEE— C37.14— Low  Voltage  DC  Power 

Circuit  Breakers  Used  in  Enclosures 
ANSI/UL  1— Flexible  Metal  Conduit 
ANSI/UL  3— Flexible  Nonmetallic  Tubing  for 

Electric  Wiring 
UL  6— Rigid  Metal  Conduit 
UL 13— Power-Limited  Circuit  Cables 
ANSI/UL  17— Vent  or  Chimney  Connector 

Dampers  for  Oil-Fired  Appliances 
ANSI/UL  21— LP-Gas  Hose 
ANSI/UL  22— Amusement  and  Gaming 

Machines 
ANSI/UL  25— Meters  for  Flammable  and 

Combustible  Liquids  and  LP  Gas 
ANSI/UL  65— Electric  Wired  Cabinets 
ANSI/UL  69— Electric-Fence  Controllers 
ANSI/UL  79— Power-Operated  Pumps  for 

Petroleum  Product  Dispensing  Systems 
ANSI/UL  87— Power-Operated  Dispensing 

Devices  for  Petroleum  Products 
UL  104— Elevator  Door  Locking  Devices  and 

Contracts 
UL  136 — Pressure  Cookers 
ANSI/UL  150— Antenna  Rotators 
ANSI/UL  154— Carbon-Dioxide  Fire 

Extinguisher 
ANSI/UL  183— Manufiactured  Wiring 

Systems 


w»__i_» /     \t^\ 
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t  i .  iOi     Standard  for  Gardge  Equipment 
ANSI, !  L  JOq— Cellular  MetaJ  Floor 

Rrtcpways  and  Fittings 
ANSl/L'L  2^4— Extruded  Insulating  Tubing 
ANSI/UL  294 — Access  Control  System  Units 
ANSI/UL  296A— Waste  Oil-Burning  Air- 
Heating  Appliances 
ANSI/UL  29»— Dry  Chemical  Fire 

Extinguisher 
ANSI/UL  307 A— Liquid  Fuel-Burning 
Heating  Appliances  for  Manufectured 
Homes  and  Recreational  Vehicles 
UL  33() — Hose  and  Hose  Assemblies  for 

Dispt'nsing  Ciasoline 
ANSI/UL  343— Pumps  for  Oil-Burning 

Appliances 
ANSI/UL  355— Cord  Reels 
ANSI/UL  360— Liquid-Tight  Flexible  Steel 

Conduit 
ANSI/UL  363— Knife  Switches 
ANSI/UL  365— Police  Station  Connected 

Burglar  Alarm  Units  and  Systems 
UL  407 — Manifolds  for  Compressed  Gases 
ANSI/UL  414— Meter  Sockets 
ANSI/UL  443— Steel  Auxiliary  Tanks  for  Oil- 
Burner  Fuel 
UL  444 — Communications  Cables 
ANSI/UL  448— Pumps  for  Fiie-Protectlon 

Service 
ANSI/UL  486B— Wire  Connectors  for  Use 
with  Aluminum  and/or  Copper 
Conductors 
ANSI/UL  486C— Splicing  Wire  Connectors 
ANSI/UL  486E— Equipment  Wiring 

Terminals  for  Use  with  Aliimiimm  and/ 
or  Ctipper  Conductors 
ANSI/UL  493— Thermoplastic-Insulated 
Underground  Feeder  and  Branch-Circuit 
Cables 
UL  497— I^rotectors  for  Paired  Conducts 

Communications  Circuits 
UL  497 A— Secondary  Protectors  for 

Communication  Circuits    , 
ANSI/UL  497B— Protectors  for  Data 

Communication  and  Fire  Alarm  Circuits 
UL  508C — Power  Conversion  Equipment 
ANSI/UL  512— Fuseholders 
ANSI/UL  525 — Flame  Arresters  for  Use  on 
Vents  of  Storage  Tanks  for  Petroleum  Oil 
and  Gasoline 
ANSI/UL  543 — Impregnated-Fiber  Electrical 

Conduit 
ANSI/UL  551— Transformer-Type  Arc- 
Welding  Machines 
ANSI/UL  55S— Industrial  Trucks.  Internal 

Combustion  Engine-Powered 
UL  567 — Pipe  Connectors  for  Flammable  and 

Combustible  Liquids  and  LP  Gas 
ANSI/UL  583— Electric-Battery-Powered 

Industrial  Trucks 
ANSI/UL  603— Power  Supplies  for  Use  with 

Burglar-Alarm  Systems 
ANSI/UL  606— Linings  and  Screens  for  Use 

with  Burglar- Alarm  Systems 
ANSI/UL  626— 2'/j  Gallon  Stored-Pressure, 

Water-Type  Fire  Extinguisher 
ANSI/UL  632— Electrically  Actuated 

Transmitters 
ANSI/UL  634 — Connectors  and  Switches  for 

Use  with  Burglar- Alarm  Systems 
ANSI/UL  641— Low-Temperature  Venting 

Systems,  Type  L 
ANSI/UL  644— Container  Assemblies  for  LP- 

Gas 
ANSI/UL  651A— Type  BB  and  A  Rigid  PVC 
Conduit  and  HDPE  Conduit 


UL664 — Commercial  Dry-Cleaning  Machines 

(Type  IV) 
ANSI/UL  676— Underwater  Lighting  Fixtures 
ANSI/UL  710— Grease  Extractors  for  Exhaust 

Ducts 
ANSI/UL  711— Rating  and  Fire  Testing  of 

Fire  Extinguishers 
ANSI/UL  729— Oil-Fired  Floor  Furnaces 
ANSI/UL  730— Oil-Fired  Wall  Furnaces 
UL  745-1— Portable  Electric  Tools 
UL  745-2-1 — Particular  Requirements  of 

Drills 
UL  745-2-2 — Particular  Requirements  for 

Screwdrivers  and  Impact  Wrenches 
UL  745-2-3 — Particular  Requirements  for 
Grinders,  Polishers,  and  Disk-Type 
Sanders 
UL  745-2-4 — Particular  Requirements  for 

Sanders 
UL  745-2-5 — Particular  Requirements  for 

Circular  Saws  and  Circular  Knives 
UL  745-2-6 — Particular  Requirements  for 

Hammers 
UL  745-2-8 — Particular  Requirements  for 

Shears  and  Nibblers 
UL  745-2-9 — Particular  Requirements  for 

Tappers 
UL  745-2-11 — Particular  Requirements  for 

Reciprocating  Saws 
UL  745-2-12 — Particular  Requirements  for 

Concrete  Vibrators 
UL  745-2-14 — Particular  Requirements  for 

Planers 
UL  745-2-17— Particular  Requirements  for 

Routers  and  Trimmers 
UL  745-2-30— Particular  Requirements  for 

Staplers 
UL  745-2-31 — Particular  Requirements  for 

Diamond  Core  Drills 
UL  745-2-32— Particular  Requirements  for 

Magnetic  Drill  Presses 
UL  745-2-33— Particular  Requirements  for 

Portable  Bandsaws 
UL  745-2-34 — Particular  Requirements  for 

Strapping  Tools 
UL  745-2-35 — Particular  Requirements  for 

Drain  Cleaners 
UL  745-2-36 — Particular  Requirements  for 

Hand  Motor  Tools 
UL  745-2-37— Particular  Requirements  for 

Plate  Joiners 
ANSI/UL  773— Plug-In,  Locking  Type 

Photocontrols  for  Use  with  Area  Lighting 
ANSI/UL  773A— Nonindustrial  Photoelectric 

Switches  for  Lighting  Control 
ANSI/UL  797— Electrical  Metallic  Tubing 
ANSI/UL  814— Ga?-Tube-Sign  and  Ignition 

Cable 
ANSI/UL  826— Household  Electric  Oocks 
ANSI/UL  827— Central-Stations  for 

Watchman,  Fire-Alaim,  and  Supervisory 
Sewices 
UL  842— Valves  for  Flammable  Liquids 
UL  858A— Safety-Related  Solid-State 

Controls  for  Household  Electric  Ranges 
ANSI/UL  864— Control  Units  for  Fire- 
Protective  Signaling  Systems 
ANSI/UL  875— Electric  Dry  Bath  Heaters 
ANSI/UL  879— Electrode  Receptacles  for 

Gas-Tube  Signs 
ANSI/UL  884— Underfloor  Raceways  and 

Fittings 
ANSI/UL  964— Electrically  Heated  Bedding 
ANSI/UL  977— Fused  Power-Circuit  Devices 
ANSI/UL  983-nSurveillance  Camera  Units 


UI  991 —Safety-Related  fkmtrols  Employing 

Solid-State  Devices 
UL  1072— Medium  Voltage  Cables 
UL  1075 — Gas  Fired  Cooking  Appliances  for 

Recreational  Vehicles 
ANSI/UL  1076— Proprietary  Burglar  Alarm 

Units  and  Systems 
ANSI/UL  1203-^Explosion-Proof  ,3nd  Diist- 
ignition-Proof  Electrical  Equipment  for 
Use  in  Hazardous  (Classified)  Locations 
UL  1206— Electrical  Comniercial  Clothes- 
Washing  Equipment 
ANSI/UL  1207— Sewago  Pumps  for  Use  in 

Hazardous  (Classifie<l)  Locations 
ANSI/UL  1230— Amateur  Movie  Lights 
ANSI/UL  1238— f;ontrol  Equipmeni  for  Use 
with  Flammable  Liquid  Dispensing 
Devices 
ANSI/UL  1240— Electric  Commercial 

Clothes-Drying  Equipment 
ANSI/UL  1278— Movable  and  Wall-  or 

Ceiling-Hung  Electric  Room  Heaters 
ANSI/UL  1313— Nonmetallic  Safety  Cans  for 

Petroleum  Products 
ANSI/UL  1 3  lf>— Glass-Fiber-Reinforced 
Plastic  Underground  Storage  Tanks  for 
Petroleum  Products 
UL  1323— Scaffold  Hoists 
ANSI/UL  1413— High-Voltage  Components 

forTelevision-Tvpe  Appliances 
ANSI/UL  1416 — Overcurrent  and 

Overtemperafure  Protectors  for  Radio- 
and  Television-Type  Appliances 
ANSI/UL  1417— Special  Fuses  for  Radio-  and 

Television-Type  Appliances 
ANSI/UL  1418— Implosion-Protected 

Cathode-Ray  Tubes  for  Television-Type 
Appliances 
UL  1424 — enables  for  Power- Limited  Fire- 
Protective-Signaling  Circuits 
UL  1437 — Electrical  Analog  Instruments — 

Panel  Board  Tvpes 
ANSI/UL  144  5— Electric  Water  Bed  Heaters 
ANSI/UL  1447 — Electric  Lawn  Mowers 
ANSI/UL  1448— Electric  Hedge  Trimmers 
ANSI/UL  1480— Speakers  for  Fire  Protective 

Signaling  Systems 
ANSI/UL  1481— Power  Supplies  for  Fire 

Protective  Signaling  Systems 
UL  1492— Audio-Video  Products  and 

Accessories 
ANSI/UL  1555— Electric  Coin-Operated 

Clothes-Washing  Equipment 
ANSI/UL  155&— Electric-Coin-Operated 

Clothes-I>ying  Equipment 
UL  1558 — Metal-Enclosed  Low-Voltage 
Power  Circuit  Breaker  Switchgear 
UL  1565 — Wire  Positioning  Devices 
UL  1567 — Receptacles  and  Switches  for  Use 

With  Aluminum  Wire 
ANSI/UL  1569— Metal-Clad  Cables 
ANSI/UL  1577— Optical  Isolators 
ANSI/UL  1610— Central-Station  Burglar- 
Alarm  Units 
ANSI/UL  1638— Visual  Signaling  Appliances 
UL  1640— Portable  Power  Distribution  Units 
ANSI/UL  1662— Electric  Chain  Saws 
UL  1664 — Immersion-Detection  Circuit- 
Interrupters 
UL  1673— Electi-ic  Space  Heating  Cables 
UL  1676— Discharge  Path  Resistors 
UL  1690— Data-Processing  Cables 
ANSI/UL  1711— Amplifiers  for  Fire 

Protective  Signaling  Systems 
UL  1738— Venting  Systems  for  Gas-Burning 
Appliances,  Categories,  11,  III,  and  IV 
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UL  1795 — Hydromassage  Bathtubs 
ANSI/UL  1876— Isolating  Signal  and 

Feedback  Transformers  for  Use  in 

Electronic  Equipment 
UL  1993— Self-Ballasted  Lamps  and  Lamp 

Adapters 
UL  1994 — Low-Level  Path  Marking  and 

Lighting  Systems 
UL  1996— Duct  Heaters 
UL  2021— Fixed  and  Location-Dedicated'* 

Electric  Room  Heaters 
UL  2044 — Commercial  Closed  Circuit 

Television  Equipment 
UL  2601-1— Medical  Electrical  Equipment, 

Part  1:  General  Requirements  for  Safety 
UL  3044 — Surveillance  Closed  Circuit 

Television  Equipment 
UL  3101-1— Electrical  Equipment  for 

Laboratory  Use;  Part  1 :  General 
UL  3111-1— Electrical  Measuring  and  Test 

Equipment,  Part  1:  General 

The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
ETL's  original  recognition  and  previous 
expansion  of  its  recognition,  and  the 
application,  and  determined  that  ETL 
had  the  staff  i;apability  and  the 
necessary  equipment  to  conduct  testing 
of  products  using  the  proposed  test 
standards.  The  NRTL  staff  determined 
tha*  an  additional  on-site  review  was 
not  necessary  since:  the  proposed 
additional  test  standards  were  closely 
related  to  ETL's  current  areas  of 
recognition;  ETL  had  experience  in 
testing  to  the  specific  product  test 
standards,  appropriate  modifications 
had  been  made  to  the  operating  and 
control  systems  at  the  Cortland  facility; 
the  audits  performed  by  NRTL  staff 
members  during  the  previous  four  years 
indicated  ETL's  competence  to  test  and 
certify  products  to  similar  test 
standards. 

Preliminary  Finding 

Ba.sed  upon  a  review  of  the  completed 

application  file  and  the 
recommendation  of  the  NRTL  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the  ETL 
Laboratories,  Inc's.  facilities  for  which 
expansion  of  its  recognition  was 
requested  can  meet  the  requirements  as 
prescribed  by  29  CFR  1910.7. 

All  interested  members  of  the  pubHc 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant  s  having 
met  the  requirements  for  expansion  of 
its  recognition  as  a  Nationally 
Recognized  Testing  La'boratory.  as 
required  bv  29  CFR  1910  7  and 
Appendix  A  to  29  CFR  1910,7. 
Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  October  8.  1996,  and  must 
be  addressed  to  the  NRTL  Recognition 
Program,  Office  of  Vanance 
Determination,  Room  N  3653, 


Occupational  Safety  and  Health 
Admini.stration,  U.S.  Department  of 
Labor,  300  Constitution  Avenue,  NW, 
Washington,  D.C.  20210  Copies  of  the 
ETL  apphcations.  the  laboratory  survey 
reports,  and  all  submitted  comments,  as 
received,  (Docket  No.  NRTL-1-89).  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  Room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant  (ETL 
Testing  Laboratories,  Inc.)  satisfies  the 
requirements  for  expansion  of  its 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendix  A  to  Section  1910.7. 

Signed  at  Washington,  D.C  this  5th  day  of 
August,  1996. 
Joseph  A.  Dear, 

Assistant  Secretary. 

]FR  Doc.  96-20379  Filed  8-«-96;  8:45  ami 

BILUNQ  CODE  4610-M-M 


[Docket  No.  NRTL-1-88) 
MET  Laboratories,  Inc. 

agency:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
action:  Notice  of  Requests  for:  (1) 
Renewal  of  Recognition  as  a  Nationally 
Recognized  Testing  laboratory;  and  (2) 
Expansion  of  Recognition  as  a 
Nationally  Recognized  Testing 
Laboratory,  and  Preliminary  Finding. 

SUMMARY:  This  notice  announces  the 
applications  of  MET  Laboratories,  Inc. 
for:  (1)  Renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7;  and  (2)  expansion  as  a  NRTL 
under  29  CFR  1910.7,  and  presents  the 
Agency's  preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  October 
8, 1996. 

ADDRESSES;  Send  comments  to:  NRTL 
Ret  ognition  i^rogram.  Occupational 
Safety  and  Health  .administration,  U.S. 
Department  of  I^bor— Room  N3653,  200 
Constitution  Avenue,  N.W.. 
Washington.  DC  20210 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Det emu  nation,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Room  N3653. 
Washington,  D.C.  20210. 
SUPPLEMENTARY  INFORMATION; 


Notice  of  Application 

Notice  is  hereby  given  that  MET 
Laboratories,  Inc.  (MET),  which 
previously  made  application  pursuant 
to  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  (84  Stat. 
1593.  29  U.S.C.  655),  Secretary  of 
Labor's  Order  No.  1-90  (55  FR  9033), 
and  29  CFR  1910.7,  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  53  FR  49258  12/6/88), 
and  was  so  recognized  (see  54  FR  21136, 
5/16/89),  has  made  application  for.  (1) 
Renewal,  and  (2)  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  programs  and 
procedures  and  the  equipment  or 
materials  listed  below. 

The  address  of  the  laboratory  covered 
by  this  application  is;  MET  Laboratories, 
Inc.,  914  West  Patapsco  Avenue, 
Baltimore,  Maryland  21230. 

Background 

This  Federal  Register  notice  is  a 
compilation  of  four  separate 
applications  from  MET  Laboratories, 
Inc.,  as  follows: 

(1)  Application  for  renewal  of 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  dated  August  17, 
1993; 

(2)  Application  for  expansion  of 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  additional 
standards,  dated  February  1, 1994.  and 
amended  May  31. 1994,  and  March  18, 
1996; 

(3)  Application  for  expansion  of 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  additional 
standards,  dated  January  16. 1995;  and, 

(4)  Application  for  expansion  of 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  additional 
programs  and  procedures,  dated  August 
9, 1995,  and  amended  October  17, 1995 
and  March  11. 1996. 

In  addition,  applications  (2)  and  (3) 
have  also  been  combined  for  purposes 
of  convenience.  Therefore,  the  areas  that 
will  be  discussed  relate  to  the  renewal 
of  MET's  recognition  as  a  NRTL,  and  the 
expansion  of  MET's  NRTL  recognition 
for  both  the  addition  of  test  standards 
and  programs  and  pnxedures. 

A  report  prepared  by  the  NRTI. 
Program  Lead  Assessor,  dated  March  28, 
1996,  contains  recommendations 
concerned  with  all  of  the  areas  of  MET's 
request  for  renewal  and  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

Renewal  of  NRTL  Recognition 

Appendix  A  to  29  CFR  1910.7 
stipulates  that  the  initial  period  of 
recognition  of  a  NRTL  is  five  years  and 
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that  a  NRTL  may  renew  its  recognition 
by  applying  not  less  than  nine  months, 
nor  more  than  one  year,  before  the 
expiration  date  of  its  current 
recognition  MET  was  recognized  as  a 
NRTl.  on  May  16.  1989,  and  applied  for 
a  renewal  of  its  recognition  on  August 
17, 1993.  within  the  time  allotted,  and 
retains  its  recognition  pending  OSHA's 
final  decision  in  this  renewal  process. 

Expansion  of  Recognition — Test 

Standards 

MFT  Laboratories.  Inc.,  desires 
recognition  for  testing  and  certification 
of  products  when  tested  for  compliance 
with  the  following  test  standards,  which 
are  appropriate  within  the  meaning  of 
29CFR  1910.7(c): 

UL  416 — RufiigKrated  Medical  Equipment 
ANSI/UL  469---Musical  Instrumetits  and 

Accessories 
ANSI/UL  751— Vending  Machines 
ANSI/UL  923— Mlcro%vave  Cooking 

Appliances 
UL  1492— Audio- Video  Products  and 

Accessories 
UL  1604 — Electrical  Equipment  for  Use  in 

Class  I  and  11.  Division  2,  and  Class  III 

Hazardous  (Classified)  Locations 
ANSI/IL  16)8— Visual  Signaling 

Appliances — Private  Mode  Emergency 

and  (General  Utility  Signaling 
UL  1950 — Safety  of  Information  Technology 

Equipment,  Including  Electrical  Business 

Equipment 
UL  19yf) — Heating  and  Cooling  Equipment 
UL  2601-1  -  Medical  Electrical  Equipment, 

Part  1:  (ieneral  Requirements  for  Safety 
UL  3101-1  —Electrical  Equipment  for 

[.rftxiratory  Use;  Part  1:  General 

Requirements 
UL  3111-1 — Electrical  Measuring  and  Test 

Equipment:  Part  1:  General  Requirements 

The  NRTT.  Rec:ognition  program  staff 
made  an  In-depth  study  of  the  details  of 
MET's  original  appUcation  for 
recognition,  as  well  as  its  requests  for 
expansion,  and  the  original  and  renewal 
onsite  assessments  and  determined  that 
MET  had  the  staff  capability  and  the 
necessary  equipment  to  conduct  testing 
of  products  using  the  proposed  test 
standards.  The  NRTL  staff  determined 
that  an  additional  on-site  review  was 
not  necessary  since  the  proposed 
additional  test  standards  were  closely 
related  to  MET's  current  areas  of 
re<:ognition. 

Expansion  of  Recognition — Programs 
and  Procedures 

MET  Laboratories,  Inc.,  requested 
expansion  of  its  recognition,  based  upon 
the  conditions  as  detailed  in  the  Federal 
Register  do<  ument  titled  "Nationally 
Recognized  Testing  Laboratories; 
Clarincation  of  the  Types  of  Programs 
and  Procedures",  60  FR  12980,  3/9/95, 
for  the  foliowmg  programs  and 
procedures; 


1.  Acceptance  of  testing  data  from 
independent  organizations,  other  than 
NRTLs 

MET  states  that  it  will  retain  control 
of  and  be  responsible  for  all  aspects  of 
the  product  certification  scheme.  In 
addition,  the  applicant  assure  that  all 
data  in  the  test  package  is  complete  and 
that  the  organization  is  competent  to 
conduct  the  tests  of  the  product  that  it 
is  accepting. 

2.  Acceptance  of  product  evaluations 
from  independent  organizations,  other 
than  NRTLs 

MET  requests  to  be  allowed  to  expand 
its  scope  to  accept  product  evaluations 
from  independent  organizations  after  it 
has  determined  that  such  organizations 
are  quahfied  to  conduct  the  tests  and 
perform  the  evaluations.  The  appUcant 
states  that  it  will  maintain  control  of 
and  be  responsible  for  all  aspects  of  the 
product  certification  scheme.  MET  will 
review  the  evaluations  to  assure  that  the 
requirements  in  the  standard  have  been 
complied  with  prior  to  certifying  the 
product. 

3.  Acceptance  of  witnessed  testing  data 

The  applicant  requests  authority  to 
carry  out  test  programs  at  locations 
other  than  its  own  facility  when  it 
cannot  accommodate  the  test  product  or 
program.  MET  will  require  that  the  tests 
be  performed  in  the  presence  of 
qualified  MET  representatives,  trained 
and  experienced  in  testing  the  product 
type  and  with  the  standard  used  to 
evaluate  the  product.  The  applicant  aLso 
states  that  the  organization  performing 
the  testing  shall  have  been  audited  by 
MET  and  that  MET  will  retain  control 
of  and  be  responsible  for  all  aspects  of 
the  project. 

4.  Acceptance  of  testing  data  &t)m  non- 
independent  organizations 

The  applicant  requests  that  it  be 
permitted  to  accept  test  data  from  non- 
independent  organizations  such  as  the 
manufacturer  of  the  products  to  be 
certified.  MET  has  stated  that  it  will 
assess  the  faciUty  for  its  ability  to 
perform  accurate  and  complete  tests 
MET  also  anticipates  the  need  for  a  one- 
year  confidence  building  time  period 
during  which  time  it  will  perform 
witness  testing  and  follow-up 
inspections  of  the  organization. 

5.  Acceptance  of  evaluation  data  from 
non-independent  organizations 
(requiring  NRTL  review  prior  to 
marketing) 

MET  requests  that  it  be  allowed  to 
accept  evaluations  from  non- 
independent  organizations  after  it  has 
instituted  very  strict  controls  over  such 


organizations.  The  applicant  stales  that 
it  will  retain  control  of  and  be 
responsible  for  all  aspects  of  the  product 
certitication  scheme.  MET  will  also 
institute  very  strict  controls  over  the 
organization  and  will  also  assure  that  it 
has  a  quality  program  in  place  that  has 
been  registered  by  a  recognized 
registrar.  MET  further  states  that  it  will 
develop  a  procedure  to  assure  that  no 
product  can  be  released  to  the  market 
until  it  has  concurred  with  the 
evaluation. 

6.  Acceptance  of  continued  certification 
following  minor  modifications  by  the 
client 

The  applicant  asks  that  it  be 
authorized  to  permit  a  manufacturer  to 
make  a  minor  modification  to  a  product 
and  self-declare  conformity  with  the 
standard  and  continue  to  market  the 
product.  MET  states  that  it  will  provide 
guidance  to  the  manufacturer  on  what 
modifications  mav  be  permitted  for  a 
specific  product.  MET  states  further  that 
it  shall  be  kept  informed  of  the 
modifications  and  shall  at  the  next 
follow-up  inspection  (within  90  days) 
review  them  prior  to  granting  its  official 
approval. 

7.  Acceptance  of  product  evaluations 
from  organizations  that  function  as  part 
of  the  International  Electrotechnical 
Commission  Certification  Body  (lEC- 
CB)  Scheme 

MET  states  that  in  every  case  the 
National  Certification  Body  must  prove 
to  a  team  of  auditors  that  it  is 
independent  and  free  of  conflict  of 
interest.  MET  will  retain  control  of  and 
be  responsible  for  all  aspects  of  the 
products  to  be  certified,  as  well  as 
review  and  evaluate  each  test  report  to 
assure  that  the  correct  U.S.  national 
standard  and  applicable  deviations  have 
been  applied.  The  applicant  further 
states  that  it  will  inspect  tlie  product 
and  assure  that  all  of  its  components 
have  been  certified  by  an  agency  that 
performs  continuous  surveillance  of  the 
component  manufacturer 

8.  Acceptance  of  services  other  than 
testing  or  evaluation  performed  by 
subcontractors  or  agents 

MET  reque,sts  that  it  be  allowed  to 
utilize  the  services  of  subcontractors  or 
agents  in  its  follow-up  program.  The 
applicant  states  that  follow-up 
inspections,  performed  around  the 
world  on  a  quarterly  basis,  are  done  by 
MET  direct  employees  or  personnel  who 
have  been  specifically  trained  bv  MET 
for  this  purpose,  using  its  procedures 
and  format.  Follow-up  inspectors  are 
always  either  independent  agents  who 
work  exclusively  for  MET  or  are 
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as.sociated  with  another  independent 
laborator\  with  knowledge  of  the 
products  and  product  test  standards. 
The  applicant  states  further  thai  all 
foliow-up  reports  come  directly  to  MET 
for  review  and  analysis  and  that,  under 
this  procedure,  it  always  maintains 
control  of  the  certification  program. 

Preliminary  Finding 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendation  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the  MET 
Laboratories,  Inc.  facility  for  which  both 
renewal  and  expansion  of  its 
recognition  was  requested  (Baltimore, 
Maryland)  can  meet  the  requirements  as 
prescribed  by  29  CFR  1910.7. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  renewal  and 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory,  as  required  by  29  CFR 
1910.7  and  Appendix  A  to  29  CFR 
1910.7  Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  October  8,  1996  and  must 
he  addressed  to  the  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  Room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Copies  of  the 
MET  application,  the  laboratory  survey 
reports,  and  all  submitted  comments,  as 
received,  (Docket  No.  NRTL-1-88),  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  Room  N  2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant  (MET 
Laboratories.  Inc.)  satisfies  the 
requirements  for  renewal  and  expansion 
of  its  recognition  as  an  NRTL  will  be 
made  on  the  basis  of  the  entire  record 
including  the  public  submissions  and 
any  further  proceedings  that  the 
Assistant  Secretary  may  consider 
appropriate  in  accordance  with 
Appendix  A  to  Section  1910.7. 

Signed  at  Washington,  DC.  this  5th  day  of 
August,  1996. 
Joseph  A,  Dear, 
Assistant  Secretary. 
[FR  Dor  96-20378  Filed  a-8-96;  8:45  am) 

BILUNG  CODC  4510-2fr-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (96-091)] 

NASA  Advisory  Council  (NAC),  Task 
Force  on  the  Shutt(e-Mir  Rendezvous 
and  Docking  Missions;  Meeting 

AQBICY:  National  Aeronauucs  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Pub. 

L.  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  meeting  of  the  NAC  Task 

Force  on  the  Shuttle-Mir  Rendezvous 

and  Docking  Missions. 

DATES:  September  4,  1996,  3:00  p.m.  to 

5:30  p.m. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration,  Room  7H46,  300 

E  Street,  S.W.,  Washington.  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gilbert  Kirkham,  Code  MOC.  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546-0001,  202/358- 

1698. 

SUPPLEMEhJTABY  INFORMATION:  This 

meeting  will  be  open  to  the  pubUc  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— Review  of  the  final  Joint  Report  with 

the  Russian  Advisory  Expert  Coxmcil; 
— Review  the  readiness  of  the  STS-79 

Shuttle-Mir  Rendezvous  and  Docking 

Mission; 
— Review  of  upcoming  missions. 

including  issues  related  to  concerns  of 

the  Task  Force  and  issues  to  track. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  August  5, 1996. 
Leslie  M.  NoUn, 

Advisory  Committee  Management  Officer. 
[FR  Doc  96-20275  Filed  8-ft-96;  8:45  am) 

BtLUNG  CODE  TSIO-OI-M 


[Notice  96-092] 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  (ORIGINS) 
Sutxjommittee  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 


L.  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council.  Space  Science 

Advisory  Committee,  ORIGINS 

Subcommittee. 

DATES:  Monday.  September  23.  1996. 

8:30  a.m.  to  5:00  p.m.;  and  Tuesday. 

September  24, 1996.  8:30  a.m.  to  4:30 

p.m 

ADDRESSES:  Limar  and  Planetary 

Institute,  Hess  Room,  3600  Bay  Area 

Boulevard.  Houston.  TX  77058. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Edward  J.  Weiier,  Code  SA,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546, 202/358-2150. 

SUPPLBMENTARY  INFOfMATICN:  The 

meeting  will  be  open  to  the  public  up 

to  the  capacity  of  the  room.  The  agenda 

for  the  meeting  includes  the  following 

topics: 

—ORIGINS  Program  Status; 

—ORIGINS  Strategic  Planning 

Discussions; 
—Review  of  Ground-Based  ORIGINS 

Program. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  5, 1996. 
Leslie  M.  Noian, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  96-20382  Filed  8-8-96;  8:45  am) 

BKUNG  CODE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No   50-029 -OCOM  ASi-BP  Nc   96- 
718-01-R] 

Atomic  Safety  ana  Licensing  Board 
Notice  o*  Hearing  (Application  to 
Approve  Facility  Decommissioning 
Plan) 

Before  Administrative  Judges:  G.  Paul 
BoUwerk.  m.  Cbainnan,  Dr.  Jerry  R.  Kline, 
Dr.  Thomas  S.  BUeman 

In  the  Matter  of  Yankee  Atomic  Electric 
Company  (Yankee  Nuclear  Power  Station) 

August  5, 1996. 

On  October  27. 1995.  the  Commission 
published  in  the  Federal  Register  a 
notice  indicating  that  it  (1)  was 
considering  issuing  an  order  approving 
the  decommissioning  plan  submitted  by 
licensee  Yankee  Atomic  Electric 
Company  (YAEC)  for  the  Yankee 
Nuclear  Povyrer  Station,  located  near 
Rowe.  Massachusetts,  and  (2)  was 
offering  an  opportunity  for  a  hearing  on 
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the  proposed  plan  approval.  (60  Fed. 
RHg.  55,069  )  (>i  November  30,  1995, 
ttie  Citizens  Awarenes.s  Network,  Inc. 
(CAN),  and  the  New  England  Coalition 
on  Nuclear  Pollution  (NECNP)  filed  a 
timely  petition  to  intervene  With  their 
hearing  request,  the  petitioners 
submitted  five  contentions  challenging 
the  proposed  approval  of  YAEC's 
decommissionmg  plan  based,  among 
other  rhuigs,  on  alleged  noncompliance 
with  ( 1 )  agencv  standards  regarding 
maintaining  radiation  doses  as  low  as 
reasonably  achievable  (ALARA),  and  (2) 
the  requirements  of  the  National 
Enviroiunental  Policy  Act  of  1968 
(NEPA). 

In  a  January  Ifi,  1996  memorandum 
and  order,  the  Commission  referred  the 
petitioners'  hearing  request  to  the 
Atomic  Safety  and  Licensing  Board 
Panel  for  the  appointment  of  a  presiding 
officer  to  conduct  any  necessary 
pro<:eedings.  [Sef  CI. 1-^)6-1,  43  NRG  1 
(1996J.J  On  lanuarv  18,  1996,  the  Chief 
Administrative  ludge  of  the  Panel 
appointed  this  ,Atomic  Safety  and 
Licensing  Board  to  act  on  the 
Commissions  referral.  (61  Fed.  Reg. 
1953.)  The  Board  consists  of  Dr.  Jerry  R. 
Kline,  Dr.  Thomas  S.  EUeman,  and  G. 
Paul  Boliwerk,  lU,  who  serves  as 
Chairman  of  the  Board. 

After  receiving  additional  filings  from 
the  participants  on  the  issues  of  the 
petitioners  standing  and  the 
admissibility  of  their  five  contentions, 
on  February  21,  1996,  the  Board  held  a 
prehearing  conference  during  which  the 
parties  made  further  presentations 
addressing  those  matters.  On  March  1, 
1996,  the  Board  dismissed  the 
petitioners'  intervention  request,  ruling 
that  although  the  petitioners  had 
established  their  standing  to  intervene, 
they  had  failed  to  present  a  litigable 
contention.  (See  LBP-96-2,  43  NRG  61 
(1996)). 

The  ptttitioners  appealed  the  Board's 

decision   In  CLI-96-7,  43  NRC 

(June  18.  1996),  the  Commission 
affirmed  the  Board's  determinations 
regarding  the  petitioners'  standing  and 
the  admissibility  of  their  contentions 
based  on  the  information  then  before  the 
Board,  The  Commission,  however, 
remanded  to  the  Board  a  so-called  "new 
dose  argument"  that  the  petitioners 
submitted  to  the  Commission  shortly 
after  the  Board's  dismissal  ruling.  In 
making  that  referral,  the  Commission 
dire<;ted  the  Board  to  determine  if  the 
"new  dose  argument  '  met  the  agency's 
procedural  standards  governing  "late 
filing"  and  the  admissibility  of 
contentions  so  as  to  warrant 
consideration  in  an  adjudicatory 
hearing. 


After  receiving  additional  party  filings 
and  conducting  another  prehearing 
conference  on  July  16, 1996,  the  Board 
issued  an  additional  ruling  on  the 
petitioners'  hearing  request,  hi  its  July 
31,  1996  decision,  the  Board  held  that 
(1)  dismissal  of  the  petitioners  "new 
dose  argument"  as  untimely  was  not 
warranted  under  a  balancing  of  the  five 
factors  governing  "late  filing."  and  (2) 
elements  of  the  "new  dose  argument  ' 
provided  a  sufficient  basis  for  the 
admission  of  a  contention  concerning 
YAEG  decommissioning  plan 
compliance  with  ALARA  principles  and 
NEPA  requirements.  The  Board  thus 
granted  the  petitioners'  hearing  request 
Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  This 
hearing  will  be  governed  by  the  formal 
hearing  procedures  set  forth  in  10  CFR 
Part  2.  Subpart  G  (10  GFR  §§  2.700- 
.790). 

During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argument,  as  provided  in  10  GFR 
§  2.755,  and  may  hold  additional 
prehearing  conferences  pursuant  to  10 
CFR  §  2.752.  The  public  is  invited  to 
attend  any  oral  argument,  prehearing 
conference,  or  evidentiary  hearing, 
which  may  be  held  pursuant  to  10  CFR 
§§  2.750-.751.  In  its  July  31.  1996 
decision,  the  Board  established  a 
schedule  that  provides  for  holding  some 
such  sessions.  (See  LBP-96-15, 44  NRC 

at (slip  op.  app.  at  1-3).)  Notices  of 

those  sessions  will  be  published  in  the 
Federal  Register  and/or  made  available 
to  the  public  at  the  NRG  Public 
Document  Rooms. 

In  accordance  with  10  CFR  §  2.715(a). 
any  person  not  a  party  to  the  proceeding 
may  submit  a  written  limited 
appearance  statement  setting  forth  his  or 
her  position  on  the  issues  in  this 
proceeding.  These  statements  do  not 
constitute  evidence,  but  may  assist  the 
Board  and/or  parties  in  the  definition  of 
the  issues  being  considered.  Persons 
wishing  to  submit  a  written  limited 
appearance  statement  should  send  it  to 
the  Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Docketing  and 
Service  Branch.  A  copy  of  the  statement 
also  should  be  served  on  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board.  The  Board  will  decide  at  a  later 
date  whether  to  entertain  oral  limited 
api>earance  statements. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
the  German  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555;  and  at  the 
NRG  Local  Public  Dociunent  Room  at 
Greenfield  Gommumty  College,  1 


College  Drive,  Greenfield 
Massachusetts  01301 

Dated:  August  5.  1996 

For  the  Atomic  Safety  and  Licensing 
Board 

G.  Paul  Boliwerk  m.  Chairman, 

Administrative  Judge 

[PR  Doc.  96-20335  Filed  8-6-96;  8:45  am] 

BIUING  CODE  7S00-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  Review  of  an  Expired 
Information  Collection  SF  15 

agency:  Office  of  Personnel 
Management  (0PM). 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 

44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  proposed  unchanged 
extension  to  a  form  which  collects 
information  from  the  public.  Standard 
Form  15.  .Application  for  10-Point 
Veteran  Preference,  is  completed  by  ' 
individuals  applying  for  Federal  jobs 
and  who  wish  to  apply  for  an  additional 
10  points  of  examination  credit  based 
on  his/her  military  service  or  that  of  a 
spouse  or  child,  OPM  examining  offices 
and  agency  appointing  officials  use  the 
information  provided  to  adjudicate  the 
individual's  claim  in  accordance  with 
the  Veteran  Preference  Act  of  1944,  as 
amended.  Approximately  23,700 
respondents  annually  expend  5,017 
burden  hours  to  complete  the  SF-15. 
For  copies  of  this  proposal,  contact  Jim 
Farron  on  (202)  418-3208,  or  E-Mail  to 
jm.farron@mail.opm.gov 

DATES:  Comments  must  be  received  on 
or  before  October  8,  1996. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Mary  Lou  Lindholm, 
Associate  Director  for  Employment 
Service.  Office  of  Personnel 
Management,  Room  6F08,  1900  E  Street, 
NW.,  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raleigh  Neville  or  Karen  Jacobs  on  (202) 
606-0830, 1T)D  (202)  606-0023,  or  FAX 
(202)  606-2329. 

Office  of  Personnel  Management 
Lorraine  A.  Green, 
Deputy  Director. 
[FR  Doc  96-20271  Filed  8-8-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 
Extension:  Rule  19b-l,  SEC  File  No.  270- 
312,  0MB  Control  No.  3235-0354 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission"]  has  submitted  a  request 
for  approval  of  extension  on  Rule  19b- 
1  under  the  Investment  Company  Act  of 
1940  ("the  Act")  [15  U.S.C.  80a-l  et 
seq.]  to  the  Office  of  Management  and 
Budget. 

Rule  19b-l  prohibits  investment 
companies  from  distributing  long-term 
capital  gains  more  than  once  every 
twelve  months  imless  certain  conditions 
are  met.  Rule  19b-l(c)  permits  imit 
investment  trusts  ("UTTs")  engaged 
exclusively  in  the  business  of  investing 
in  certain  eligible  fixed-income 
securities  to  distribute  long-term  capital 
gains  more  than  once  every  twelve 
months,  provided  that  the  capital  gains 
distribution  falls  within  one  of  the 
categories  in  rule  19b-l(c)(l)  and 
provided  further  that  the  capital  gains 
distribution  is  clearly  described  as  such 
in  the  report  to  the  unitholder  that  must 
accompany  the  distribution  (the  "notice 
requirement"). 

The  time  required  to  comply  with  the 
notice  requirement  is  estimated  to  be 
one  hour  or  less  for  each  additional 
distribution  of  long-term  capital  gains. 
Since  there  are  approximately  14,175 
UIT  portfolios  that  may  be  eligible  to 
use  the  rule,  the  estimated  total  annual 
maximum  reporting  burden  would  be 
14,175  hours. 

Rule  19b-l(e)  also  permits  a 
registered  investment  company  to  apply 
for  permission  to  distribute  long-term 
capital  gams  morp  than  once  a  year 
provided  that  the  invesunent  company 
did  not  foresee  the  circumstances  that 
created  the  need  for  the  distribution. 
The  time  required  to  prepare  an 
application  under  rule  19b-l(e)  should 
be  approximately  four  hours.  The 
Commission,  however,  has  not  received 
an  application  under  rule  19b-l(e)  in 
the  last  five  years.  Therefore,  it 
estimates  no  additional  annual 
paperwork  burden  under  this  provision. 

The  estimates  of  burden  hours  are 
made  soieiv  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study. 


General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Secimties  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  5, 1996. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-20345  Filed  8-8-96;  8:45  am] 

BILUNG  CODE  S010-01-M 


[Rel.  No.  IC-22115:  File  No  812-10004] 

AUSA  Life  Insurance  Company,  Inc.,  et 
al. 

August  2,  1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  AUSA  Life  Insurance 
Company,  Inc.  ("AUSA")  and 
Diversified  Investors  Variable  Funds 
("Variable  Account"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  unaer  Section  26(b)  of  the 
1940  Act  approving  a  proposed 
substitution  of  securities. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  substitution 
(the  "Substitution")  of  interests  in  the 
Diversified  Investors  Portfolios' 
International  Equity  Portfolio 
("Diversified  International  Series")  for 
shares  in  the  International  Portfolio  of 
the  Scudder  Variable  Life  Investment 
Fund  ("Scudder  International  Series"). 
FILING  DATE:  The  application  was  filed 
on  February  21, 1996,  and  amended  on 
July  18.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  wiii  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application,  or  ask  to 
be  notified  if  a  hearing  is  ordered,  by 
writing  to  the  Commission's  Secretary 
and  serving  the  AppUcants  with  a  copy 
of  the  request,  either  personally  or  by 
mail.  Hearing  requests  must  be  received 


by  the  Commission  by  5:30  pm.,  on 
August  27, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
AppUcants,  either  by  affidavit,  or,  for 
lawyers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  vmter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  the  hearing  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  David  R.  Woodward, 
Esq.,  LeBoeuf,  Lamb,  Greene  &  MacRae, 
L.L.P.,  1875  Connecticut  Avenue,  N.W., 
Suite  1200,  Washington.  D.C.  20009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Patrice  M.  Pitts,  Special  Coimsel, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  apphcation.  The 
complete  apphcation  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants  Represeniauons 

1.  AUSA  is  a  stock  Ufe  insurance 
company  organized  under  the  laws  of 
New  York  State.  The  Variable  Account, 
a  separate  account  estabUshed  by 
AUSA,  is  registered  with  the 
Commission  under  the  1940  Act  as  a 
unit  investment  trust.  The  Variable 
Accoimt  serves  as  the  funding  vehicle 
for  group  variable  annuity  contracts 
("Contracts")  that  are  issued  and 
administered  by  AUSA  and  available  for 
sale  to  various  types  of  retirement  plans. 
Diversified  Investors  Securities  Corp. 
serves  as  principal  underwriter  of  the 
Contracts. 

2.  The  Variable  Accoimt  is  divided 
into  a  number  of  sub-accoimts  ("Sub- 
Accotmts")  that  correspond  to  the 
mutual  funds  in  which  each  Sub- 
Account's  assets  are  invested,  including 
the  Calvert  Responsibly  Invested 
Balanced  Portfoho,  the  Scudder 
International  Series,  and  eleven  series  of 
Diversified  Investors  Portfofios 
("Trust") — a  New  York  business  that  is 
registered  vmder  the  1940  Act  as  an 
open-end  management  company. 

3.  The  Sub- Accounts  that  invest  in  the 
Trust  do  so  under  a  "Hub  &  Spoke" 
arrangement.  Each  Sub-Account  which 
invests  in  a  series  of  the  Trust  is  a 
"spoke"  or  feeder  fund.  The 
corresponding  series  of  the  Trust  is  a 
"hub"  or  master  fund.  Interests  in  the 
Trust  may  also  be  sold  to  other  types  of 
collective  investment  vehicles  or 
institutional  investors.  Variations  in 
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sales  commissions  and  other  operating 
expenses  permit  these  other  investors  to 
sell  their  shares  at  different  public 
offering  prices  from  the  Sub-Accounts, 
and,  consequently,  to  experience  returns 
that  differ  from  the  returns  of  holders  in 
Contracts  in  the  Variable  Account 
("Holders"). 

4.  The  investment  objective  of  the 
Diversified  International  Series  of  the 
Trust  is  to  provide  a  high  level  of  long 
term  capital  appreciation  through 
investment  in  a  diversified  portfolio  of 
securities  of  foreign  issuers.  Under 
normal  circumstances  65%  of  the  assets 
of  the  Diversified  International  Series  is 
invested  in  foreign  equity  securities  and 
its  assets  are  invested  in  a  minimum  of 
three  countries  outside  of  the  United 
States.  Diversified  Investment  Advisors, 
Inc.  serves  as  advisor,  and  Capital 
Guardian  Trust  Company  serves  as  sub- 
advisor,  to  the  Diversified  International 
Series.  The  annual  fee  for  advisory 
services  provided  in  connection  with 
the  Diversified  International  Series  is 
.75%  of  the  Series'  average  net  assets; 
other  expenses  for  the  Diversified 
International  Series  were  estimated  to 
be  .15%  of  average  net  assets.  A  Sub- 
Account  of  the  Variable  Account  was 
organized  in  order  to  invest  in  interests 
of  the  Diversified  International  Series. 
To  date,  however,  no  investment  has 
been  made,  and  all  of  the  interests  in  the 
Diversified  International  Series  are  held 
by  other  spoke/feeder  funds. 

5.  Under  Scudder  International  Equity 
Sub-Account  of  the  Variable  Account 
("International  Equity  Sub-Account") 
currently  invests  in  the  Scudder 
International  Series  of  the  Scudder 
Variable  Life  Investment  Fund 
("Scudder  Fund  '),  a  Massachusetts 
business  trust  registered  under  the  1940 
Act  as  a  diversified  open-end 
investment  company.  The  investment 
objective  of  the  Scudder  International 
Series  is  to  achieve  long  term  growth  of 
capital  primarily  through  diversified 
holdings  of  marketable  foreign  equity 
investments.  The  Scudder  International 
Series  invests  in  companies,  wherever 
organized,  that  do  business  primarily 
outside  the  United  States.  The  Scudder 
International  Series  intends  to  diversify 
investments  among  several  countries 
and  to  have  represented  in  its  holdings 
business  activities  in  not  less  than  three 
different  countries.  Scudder,  Stevens  A 
C\aik  is  the  investment  advisor  of  the 
Scudder  International  Series.  The 
advisory  fee  for  the  Scudder  Series  is 
.875%;  other  expenses  associated  with 
the  Scudder  Series  in  1995  were 
estimated  to  be  .205%  of  average  net 
assets. 

6.  Under  the  Contracts.  AUSA 
reserves  the  right  to  effect  a  substitution; 


the  prospectus  through  which  the 
Contracts  are  offered  discloses  this 
substitution  right.  For  the  following 
reasons,  AUSA  on  its  own  behalf  and  on 
behalf  of  the  Variable  Account  proposes 
to  substitute  interests  of  the  Diversified 
International  Series  for  shares  of  the 
Scudder  International  Series  currently 
held  in  the  International  Equity  Sub- 
Accoimt.  Retirement  plans  that  have 
entered  into  Contracts  have  done  so 
because  they  wished  to  invest  in  the 
Trust,  and  to  receive  the  benefits  of 
investment  management  services 
provided  to  the  Trust  and  the 
efficiencies  available  under  the  Trust's 
master-feeder  structure.  The  two  Sub- 
Accounts  that  do  not  invest  in  the  Trust 
were  established  in  1993  to  provide 
certain  investment  options  for  which  no 
corresponding  series  was  available 
under  the  Trust.  An  international  equity 
option  now  is  available  under  the  Trust, 
and  the  best  interests  of  Holders  are 
served  by  providing  that  investment 
option  under  the  Contracts.  Because  the 
Diversified  International  Series  and  the 
Scudder  International  Series  have 
substantially  similar  investment 
objectives  and  policies,  the  Substitution 
is  necessary  to  avoid  the  confusion  and 
duplication  that  would  result  from 
having  two  Sub-Accounts  that  invest  in 
different  international  equity  funds. 

7.  The  Substitution  will  be  at  net  asset 
value  of  the  respective  shares,  without 
the  imposition  of  any  transfer,  sales,  or 
similar  charge.  AUSA  will  pay  all 
expenses  and  transaction  costs  of  the 
Sulwtitution,  including  any  applicable 
brokerage  commission. 

8.  AUSA  will  file  a  post-effective 
Amendment  to  the  registration 
statement  on  Form  N— 4  for  the  Variable 
Account  to  reflect  the  Substitution  in  its 
prospectus,  as  well  as  information 
relating  to  the  Diversified  International 
Series  and  the  elimination  of  the 
Scudder  name  from  the  Sub-Account. 

9.  Within  five  days  after  the 
Substitution,  AUSA  wall  send  to  the 
Holders  a  written  notice  ("Notice")  of 
the  substitution  that  identifies  the 
interests  in  the  Diversified  International 
Series  that  have  been  substituted.  AUSA 
will  include  in  such  mailing  an  updated 
prospectus  of  the  Variable  Account  that 
discloses  the  completion  of  the 
Substitution  and  that  the  International 
Equity  $ub-Account  will  henceforth 
invest  in  the  Diversified  International 
Series.  Holders  will  be  advised  in  the 
Notice  that  for  a  period  of  sixty  days 
from  the  mailing  of  the  Notice,  they  may 
transfer  all  assets  as  substituted  to  any 
other  available  Sub-Account.  No 
transfer  charge  is  currently  in  effect,  and 
none  will  be  imposed  prior  to  the 
expiration  of  the  sixty  day  period. 


Following  the  substitution.  Holders  will 
be  afforded  the  same  contact  rights, 
including  surrender  and  other  transfer 
rights  with  regard  to  amounts  invested 
under  the  Contracts,  as  they  currently 
have. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
provides  in  pertinent  part  that  "[i]t  shall 
be  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution." 
Section  26(b)  provides  that  the 
Conunis.sion  will  approve  a  substitution 
if  it  is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  The  purpose  of  Section 
26(b)  is  to  protect  the  expectation  of 
investors  in  a  unit  investment  trust  that 
the  unit  investment  trust  will 
accumulate  the  shares  of  a  particular 
issuer,  and  to  prevent  unscrutinized 
substitutions  which  might,  in  effect, 
force  shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  incurring  either  a  loss  of 
the  sales  load  deducted  &x)m  initial 
proceeds,  an  additional  sales  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both.  Section  26(b)  affords 
protection  to  investors  by  preventing  a 
depositor  or  trustee  of  a  unit  investment 
trust  holding  shares  of  one  issuer  from 
substituting  for  those  shares  the  shares 
of  another  issuer,  unless  the 
Commission  approves  that  substitution. 

2.  Applicants  submit  that  the 
purposes,  terms  and  conditions  of  the 
proposed  Substitution  are  consistent 
with  the  principles  and  purposes  of 
Section  26(b).  Applicants  further  submit 
that  the  Suhstitution  will  not  result  in 
the  type  of  costly  forced  redemption 
that  Section  26(b)  was  intended  to  guard 
against,  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act. 

a.  The  objectives,  policies  and  restrictions 
of  the  Diversified  International  Series  are 
sufficiently  similar  to  the  objectives  of  the 
Scudder  International  Series  so  as  to 
continue  fulfilling  the  Holders'  present 
objectives  and  risk  expectations. 

b.  The  Substitution  will  be  at  net  asset 
value  of  the  respective  shares,  without  the 
imposition  of  any  transfer,  sales  or  similar 
charge 

c.  AUSA  has  undertaken  to  assiime  the 
expenses  and  transaction  costs  relating  to  the 
Substitution,  including,  among  others,  legal 
and  accounting  fees  and  any  brokerage 
commissions. 

d.  Within  five  days  after  the  Substifjtion, 
AUSA  will  send  to  the  Holders  written  notice 
of  the  Substitution,  identifying  the  interests 
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in  the  Diversified  International  Series  that 
were  substituted,  and  disclosing  that  the 
International  Equity  Sub-Account  will 
henceforth  invest  in  the  Diversified 
International  Series 

e.  For  sixty'  days  following  the  receipt  of 
Notice  of  the  Substitution,  a  Holder  may 
transfer  assets  as  substituted  to  any  other 
Sub- Account  available  under  the  Contract. 
No  transfer  charge  or  limitation  on  the 
number  of  transfers  currently  is  in  effect,  and 
none  will  be  imposod  before  the  expiration 
of  sixty  days  from  the  date  on  which  Notice 
of  the  Substitution  is  given. 

f.  After  the  Substitution.  Holders  may 
transfer  among  Sub-accounts  in  accordance 
with  the  terms  of  their  Contracts.  Curreotly, 
the  Contracts  neither  limit  allowable 
transfers  nor  do  they  currently  impose  a 
charge  for  transfers. 

g.  The  Substitution  will  not  alter  the 
insurance  benefits  to  Holders  or  the 
contractual  obligations  of  AUSA. 

h.  AUSA  has  been  advised  by  counsel  that 
the  Substitution  will  not  give  rise  to  any  tax 
consequences  to  the  Holders. 

i.  Currently,  Holders  may  withdraw 
amounts  credited  to  them  following  the 
Substitution  without  any  Contract  charge, 
subject  to  a  penalty  tax  upon  premature 
withdrawals,  if  applicable. 

j.  The  Substitution  will:  (A)  provide  a  more 
appropriate  international  equity  investment 
option  within  the  context  of  the  overall 
investment  program  available  under  the 
Contracts;  (B)  avoid  the  confusion  which 
would  be  caused  by  having  two  international 
equity  investment  options  available  through 
the  Variable  Account;  and  (C)  provide 
economic  benefits  to  Holders  through  lower 
investment  advisory  fees  and  other  expenses. 

Applicants'  Conclusioas 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  in  the 
application,  the  requested  order 
approving  the  proposed  substitution 
meets  the  standards  set  forth  in  Section 
26(b)  of  the  1940  Act  and  should  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc  96-20346  Filed  8-8-96;  8:45  am] 
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[Release  No.  35-26550] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
('■Act") 

August  2, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  summarized  below. 
The  application(s)  and/or  declaration(s) 
has/have  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated 
thereunder.  All  interested  persons  are 


referred  to  the  apphcation(S)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(sj  summarized 
below  The  application(s)  and/or 
deciarationts)  and  any  amendments 
thereto  is/ are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
August  26.  1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicatloa(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Cx)lumbia  Gas  System,  Inc.  (70- 
8801) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Etelaware  19807,  a 
registered  public  utility  holding 
company,  has  filed  an  amendment  to  its 
application-declaration  with  this 
Commission  under  sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  rules  45  and 
54  thereunder.' 

Columbia  proposes:  (1)  to  acquire  the 
common  stock  of  one  or  more  existing 
or  new  direct  or  indirect  subsidiaries 
through  December  31,  1997;  (2)  to 
engage,  through  such  subsidiaries  or  one 
or  more  new  joint  veritures,  in 
marketing  and/ or  brokering  of  various 
energy  commodities;  (3)  to  provide 
guarantees,  through  August  31,  2001,  to 
any  such  subsidiary  or  joint  venture; 
and  (4)  that  such  subsidiaries  utilize 
market  hedging  and  certain  other 
techniques  in  order  to  minimize  their 
financial  exposure  and  Columbia's 
exposure  from  its  guarantees. 

By  orders  of  the  Commission  dated 
September  26,  1986  and  April  22.  1993 
(HCAR  Nos.  24199  and  25802, 
respectively),  Colimabia  was  authorized 
to  establish,  respectively,  TriStar 


Ventures  Corporation  and  its 
subsidiaries  (collectively.  "TriStar")  (to 
invest  in  and  operate  electric 
cogeneration  faciUties)  and  Columbia 
Energy  Services  Corporation  ("CES")  to 
market  natural  gas  products  and 
services).  Columbia  now  proposes  to 
market  and  broker  other  forms  of  energy 
either  through  TriStar  or  CES,  through 
one  or  more  new  direct  or  indirect 
subsidiaries  of  Columbia  (any  one  an 
"Energy  Products  Company")  or 
through  a  joint  venture  entity  to  be 
formed  with  a  third  party.* 

The  services  provided  by  Energy 
Products  Companies  will  include  the 
marketing  andDor  brokering  of  electric 
energy  at  wholesale,  and,  to  the  extent 
permitted  by  state  law,  at  retail.  In 
addition,  it  is  proposed  that  Energy 
Products  Companies  market  any  form  of 
natural  gas  or  manufactured  gas, 
propane,  natural  gas  liquids,  oil,  refined 
petroleum  and  petroleum  products, 
coal,  food  products,  compressed  air,  hot 
or  chilled  water,  or  steam.  It  is  also 
requested  that  Energy  Products 
company  market  emission  allowances. 
Columbia  states  that  authorization  to 
market  a  broad  array  of  energy  products 
will  enable  Energy  Products  Companies 
to  compete  effectively  with  other  energy 
suppliers. 

Energy  Products  Companies  will 
initially  concentrate  their  efforts  in 
those  states  currently  served  by  the 
Columbia  System's  natural  gas  pipeline 
and  local  distribution  companies 
(generally  Kentucky,  Maryland,  New 
Jersey,  New  Yorit,  North  Carolina,  Ohio, 
Pennsylvania,  Virginia  and  West 
Virginia).  Columbia  states  that  an 
Energy  Products  Company's  potential 
customer  base  may  include  individuals 
and  entities  located  outside  of  this 
geographic  area. 

Columbia  proposes  to  provide  Energy 
Products  Coompaiues  with  up  to  $5 
million  in  funding  through  December 
31,  1997,  through  the  purchase  from 
time  to  time  of  shares  of  common  stock 
of  Energy  Products  Companies,  $25  par 
value,  at  a  purchase  price  at  or  above 
par  value.  In  addition,  Columbia 
proposes  to  provide  guarantees,  through 
August  31,  2001,  to  Energy  Products 
Companies  and/or  to  any  joint  venture 
in  which  an  Energy  Products  Company 
is  a  participant,  so  long  as  such 


'  A  notice  of  Columbia's  original  proposal,  filed 
February  15, 1996  in  this  application-declaration 
was  issued  by  the  Commission  on  March  1. 1996 
(HCAR  No.  264«0).  On  July  10,  1996,  Columbia 
filed  Amendment  No.  1  to  the  application- 
declaration,  substantially  revising  its  proposal.  This 
notice  supersedes  the  March  notice. 


'Columbia  requests  authorization  for  Energy 
Inducts  Companies  to  invest  funds  for  the 
development  of  joint  venture  entities,  subject  to  a 
reservation  of  jurisdiction  over  the  acquisition  by 
an  Energy  Products  Company  of  any  ownership 
interest  in  a  joint  venture  entity.  It  is  proposed  that 
such  a  joint  venture  engage  in  the  marketing  or 
brokering  of  energy  commodities  in  the  same 
manner  in  which  an  Energy  Products  Company 
would  be  authorized. 
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guarantees  in  the  aggregate  do  not 
exceed  $100  million  at  any  time 
outstanding. 

To  minimize  financial  exposure  of 
Energy  Products  Companies  and  of 
Columbia  resulting  from  its  guarantees, 
it  is  proposed  that  Energy  Products 
Companies  utilize  market  hedging 
techniques  (including  the  use  of  futures 
contracts,  options  of  futures,  and  price 
swap  agreements),  the  matching  of 
obligations  to  .miu-icet  prices,  contractual 
limitation  of  damages  and  volume 
Limitations,  and  relatively  short-tenn 
contracts.  Energv  Products  Companies 
will  use  market  hedging  measures  solely 
to  minimize  risk  and  will  limit  hedging 
activity  to  no  more  than  thd  total 
amount  of  commodities  of  Energy 
Products  Companies  that  are  subject  to 
market  pnce  fluctuation. 

Columbia  states  that  Energy  Products 
Companies  will  not  own  or  operate 
facihties  used  for  the  distribution  of  gas 
at  retail  or  facilities  used  for  the 
generation,  transmission,  or  distribution 
of  electric  energy  for  sale.  Furthermore, 
Energy  Products  Companies  will  limit 
their  activities  to  ensure  they  do  not 
come  within  Llie  definitions  of  either 
"electric  utility  company"  or  "gas 
utility  company, "  as  defined  by  sections 
2(a)(3)  and  2(a)'(4)  of  the  Act. 
respectively. 

Northeast  Utilities,  et  al.  (70-8875) 

Northeast  UtiUties  ("NU"),  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01809,  a  registered 
holding  company,  and  its  wholly  owned 
subsidiary-  companies  ("Subsidiaries"), 
Holyoke  Water  Power  Company 
("HivP  •],  Canal  Street.  Holyoke. 
Massachusetts  01040,  Western 
Massachusetts  Electric  Company 
("WMECO").  174  Brush  Hill  Avenue. 
West  Spnngfield.  Massachusetts  01809, 
Public  Service  Company  of  New 
Hampshire  ( "PSHN")  and  North 
Atlantic  Energy  Corporation  ("NAEC"), 
boih  of  1000  Elm  Street.  Manchester, 
New  Hampshire  03015  and  The 
Connecticut  Light  &  Power  Company 
( "CL&P").  107  Selden  Street.  Berlin. 
Connecticut  06037  (all  companies 
collectively.  "Applicants"),  have  filed 
an  application-declaration  under 
sections  6(a),  7.  9(a),  10  and  12(b)  of  the 
Act  and  rules  43,  45  and  54  thereunder. 

By  order  dated  December  28,  1994 
(HCAR  No.  26207)  ("December  1994 
Order"),  the  Commission  authorized. 
through  December  31,  1996:  (1)  NU  to 
make  open  account  advances  to  its 
subsidiary  companies;  (2)  the 
continuation  of  the  Northeast  Utilities 
System  Money  Pool  ("Money  Pool");  (3) 
the  issuance  of  short-term  notes 
pursuant  to  lines  of  credit  by  NU,  (4)  the 


issuance  and  sale  of  commercial  paper 
by  NU,  CL&P  and  WMECO,  CL&P, 
PSNH  and  HWP;  and  WMECO.  The 
funds  from  those  short-term  borrowings 
were  to  be  utilized  by  NU's  subsidiary 
companies  for  operational,  maintenance 
and  construction  expenses  and  to  meet 
certain  cash  needs.  The  December  1994 
Order  limited  the  aggregate  amount  of 
all  short-term  borrowing,  whether 
through  the  issuance  of  short-term 
notes,  commercial  paper,  open  account 
advances,  borrowing  from  the  Money 
Pool,  or  through  existing  revolving 
credit  agreements,  to  the  following 
maximum  amounts:  NU,  $150  milhon; 
WMECO,  $60  million;  CL&P,  $325 
milhon;  PSNH.  $175  milhon;  NAEC. 
$50  milhon  and  HWP,  $5  milhon. 

The  AppUcants  now  propose:  (1)  to 
make  short-term  borrowings  from  time 
to  time  through  December  31,  2000, 
evidenced  (i)  in  the  case  of  NU,  CL&P, 
WMECO  and  PSNH  by  short-term  notes 
("Short-Term  Notes")  issued  to  lending 
institutions  through  formal  and  informal 
credit  lines,  and  (ii)  in  the  case  of  NU, 
WMECO  and  CL&P,  by  commercial 
paper  ("Commercial  Paper");  (2)  the 
continued  use,  through  December  31, 
2000,  of  the  Money  Pool  to  assist  in 
meeting  the  short-term  borrowing  needs 
of  the  Applicants  and  certain  other  NU 
subsidiaries;  (3)  in  the  case  of  ail 
Applicants  by  borrowing  under  the 
existing  revolving  credit  agreements 
until  those  agreements  are  terminated; 
and  (4)  that  NU  make  open  account 
advances,  through  December  31,  2000, 
to  PSNH,  HWP,  Northeast  Nuclear 
Energy  Company,  NAEC.  the 
Quinnehtuk  Company,  Rocky  River 
Realty  Company  and  HEC,  Inc. 

NU,  CL&P  and  WMECO  propose  to 
enter  into  a  revolving  credit  facility 
("Facihty")  permitting  borrowings 
aggregating  up  to  $450  million  with 
certain  lending  institutions.  The  FaciUty 
will  be  used  to  repay  outstanding 
borrowings  and,  for  working  capital  and 
other  corporate  purposes.  TTie  Facihty 
will  be  imsecured  unless,  subject  to 
some  exceptions,  an  Applicant  incurs 
any  secured  indebtedness  or  secures  any 
outstanding  indebtedness  which  is  now 
imsecured  in  which  event  such 
AppUcant  must  cause  the  Facihty  to  be 
secured  equally  and  ratably  with  such 
other  indebtedness. 

The  Apphcants  state  that  one  or  more 
of  the  baiiks  which  lend  to  the 
Applicants  and  other  NU  subsidiaries 
under  existing  revolving  credit 
agreements  may  want  to  continue  their 
present  lending  arrangements  rather 
than  becoming  lenders  under  the 
Facility.  In  that  event,  such  bank  would 
not  be  lenders  under  the  FaciUty  imtil 


their  existing  credit  agreements  are 
terminated. 

The  Applicants  will  pay  interest  on 
any  borrowings  under  the  Facility  at  a 
rate  determined,  at  their  election,  by 
reference  to  the  base  rate  of  certain 
reference  banks,  the  federal  funds  rate, 
or  the  London  interbank  offering  rate 
("LIBOR"),  in  each  case  plus  a  margin 
which  will  depend  on  the  lower  of  the 
Standard  &  Poors  or  Moody's  rating  of 
the  borrowing  Applicant's  long-term 
senior  debt.  In  no  event  will  the  margin 
exceed  1%  above  the  base  rate,  V/2% 
above  the  federal  fund  rate,  or  2%  above 
LIBOR,  unless  the  loan  is  m  default.  The 
Applciants  will  pay  an  annual  facihty 
fee  based  on  each  lender's  pro-rata  share 
of  the  commitment,  whether  used  or 
unused.  The  amount  of  the  fee  will 
depend  on  the  credit  rating  of  the 
borrowing  apphcant  but  will  not  exceed 
.75%. 

The  aggregate  amount  of  all  short- 
term  borrowings  through  December  31, 
2000,  whether  through  the  issuance  of 
Short-Term  Notes,  Commercial  Paper  or 
borrowings  from  the  Money  Pool  or 
revolving  credit  facilities  or  pursuant  to 
open  account  advances,  will  not  exceed 
$200  milhon  for  NU,  $375  milhon  for 
CL&P,  $150  milhon  for  WMECO,  $225 
milhon  for  PSNH,  $5  million  for  HWP, 
and  $50  milhon  for  NAEC. 

Short-Term  Notes  will  be  issued  by 
NU,  CL&P,  WMECO  and  PSNH  both 'on 
a  transactional  basis  ("Transactional 
Notes"),  wilh  a  separate  note  evidencing 
each  loan,  and  on  a  "grid-note"  basis 
("Grid  Notes").  Each  Transactional  Note 
will  be  dated  the  date  of  issue,  will  have 
a  maximum  term  of  270  days,  and  will 
bear  interest  at  a  fixed  or  floating  rate, 
as  described  below.  Transactional  Notes 
will  be  issued  no  later  than  December 
31,  2000,  and  will,  with  certain 
exceptions,  be  subject  to  prepayment  at 
any  time  at  the  borrower's  option. 

Grid  Notes  will  be  issued  to  a 
particular  lending  institution  at  or  prior 
to  the  first  borrowing  under  the  Grid 
Note  from  that  lender.  Each  repayment 
and  reborrowing  subsequent  to  the  first 
borrowing  will  be  recorded  on  a 
schedule  to  the  note  without  the 
necessity  of  issuing  additional  notes. 
Also  recorded  on  a  schedule  to  the  Grid 
Note  at  the  time  of  a  borrowing  will  be 
the  date  of  the  borrowing,  the  maturity 
(which  may  not  exceed  270  days  from 
the  date  of  the  borrowing),  the  number 
of  days  the  borrowing  is  outstanding, 
the  interest  rate  or  method  of 
determining  the  interest  rate,  the 
amount  of  interest  due.  and  the  date  of 
the  payment.  Except  as  described  below, 
borrowings  on  a  Grid  Note  basis  will  be 
subject  to  prepayment  at  any  time  at  the 
borrower's  option. 
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The  interest  rate  on  all  Short-Term 
Notes  will  be  determined  on  the  basis  of 
competitive  quotations  from  several 
lending  institutions,  and  will  either  be 
at  a  fixed  interest  rate  or  a  floating 
interest  rate  determined  with  reference 
to  an  agreed-upon  index  (such  as  a 
lending  institution's  prime  rate,  LIBOR 
certificate  of  deposit  rates,  money 
market  rates  or  commercial  paper  rates). 
The  interest  rate  in  any  case  will  not 
exceed  two  percentage  points  above  the 
Federal  Funds  Effective  Rate.  The 
Applicants  will  select  the  lending 
institution(s)  from  which  to  make  a 
particular  short-term  borrowing  £md 
determine  whether  to  borrow  at  a  fixed 
or  a  floating  rate  on  the  basis  of  the 
lowest  expected  effective  interest  cost 
for  borrowings  of  comparable  sizes  and 
maturities. 

Borrowings  bearing  floating  interest 
rates  will  generally  be  subject  to 
prepayment  at  the  borrower's  option,  la 
order  to  realize  the  benefits  of  fixed 
interest  rates  when  a  fixed-rate 
borrowing  is  evaluated  to  be  the  lowest 
cost  borrowing  available,  tbe  Applicants 
may  from  time  to  time  agree  with 
individual  lenders  that  such  borrowings 
may  not  be  prepaid  or  may  only  be 
prepaid  if  the  lender  is  made  whole  for 
its  losses  (including  lost  profits)  as  a 
result  of  the  prepayment. 

NU,  CL&P,  VVMECO  and  PSNH 
propose  to  secure  both  formal  and 
informal  credit  lines  with  a  number  of 
lending  institutions.  Formal  credit  fines 
may  be  subject  to  compensating  balance 
and/or  fee  requirements  and  will 
therefore  be  used  only  when  an 
Applicant  determines  that  such  a  credit 
line  offers  advantages  as  compared  with 
other  available  credit  options. 
Compensating  balance  requirements 
will  not  exceed  5%  of  the  committed 
credit  line  amount,  and  fees  will  not 
exceed  0.30%  per  annum.  Each 
Applicant  participating  in  a  credit  line 
would  be  able  to  draw  funds  to  the 
exclusion  of  the  other  Apphcants.  The 
Applicants  may  change  their  credit  lines 
and  may  obtain  additional  lines  over 
lime.  The  continued  availability  of  such 
credit  lines  is  subject  to  the  continuing 
review  of  the  lending  institutions. 

CL&P.  WMECO  and  Nil  propose  to 
sell  Commercial  Paper  publicly.  Such 
Commercial  Paper  will  be  issued 
through  The  Depository  Trust  Company 
in  the  form  of  book  entry  notes  in 
denominations  of  not  less  than  $50,000, 
of  varying  maturities,  with  no  maturity 
more  than  270  days  after  the  date  of 
issue.  The  Commercial  Paper  will  not  be 
repayable  prior  to  maturity  The 
Commercial  Paper  will  be  sold  through 
a  placement  agent  or  agents  in  a  co- 
managed  commercial  paper  program  at 


either  the  discount  rate  per  annum  or 
the  interest  rate  per  annum  prevailing  at 
the  date  of  issuance  for  commercial 
paper  of  comparable  quality  and  of  the 
particular  maturity  sold  by  public  utility 
issuers  thereof.  No  Commercial  Paper 
will  be  issued  unless  the  issuing 
Applicant  believes  that  the  effective 
interest  cost  to  the  Applicant  will  be 
equal  to  or  less  than  the  effective 
interest  rate  at  which  the  Applicant 
could  issue  Short-Term  Notes  in  an 
amount  at  least  equal  to  the  principal 
amount  of  such  Commercial  Paper.  The 
placement  agent  or  agents  will  receive  a 
commission  for  the  sale  of  the 
Commercial  Paper  of  not  more  than  Ve 
of  1%  per  annum  on  a  discounted  basis. 

The  Applicants  also  propose  the 
continued  use,  through  December  31, 
2000,  of  the  Money  Pool,  which  is 
composed  of  available  funds  loaned  by 
the  NU  and  participating  subsidiaries 
and  borrowed  by  those  subsidiaries  to 
assist  in  meeting  their  respective  short- 
term  borrowing  needs.  Another 
<  potential  component  of  the  Money  Pool 
is  funds  borrowed  by  NU  through  the 
issuance  of  Short-Term  Notes,  by  selUng 
Commercial  Paper  or  by  borrowing 
through  the  Facility  (or  existing 
revolving  credit  agreements  if  all  are  not 
terminated  when  the  new  Facility 
becomes  effective)  for  the  purpose  of 
making  open  account  advances  through 
the  Money  Pool.  NU  requests  that  its 
authority  for  such  borrowings  be 
extended  through  December  31,  2000. 
The  amounts  to  be  borrowed  by  NU  for 
the  purpose  of  making  open  account 
advances  and  to  be  borrowed  through 
the  Money  Pool  by  the  recipients  set 
forth  above  will  also  be  subject  to  the 
short-term  limits  on  aggregate  amount 
outstanding  for  which  approval  is 
soueht  in  this  fifing. 

All  borrowings  from  and 
contributions  to  the  Money  Pool, 
including  the  open  account  advances, 
will  be  documented  and  will  be 
evidenced  on  the  books  of  each 
Applicant  that  is  borrowing  from  or 
contributing  surplus  funds  to  the  Money 
Pool.  Except  for  loans  from  the  proceeds 
of  external  borrowings  by  NU,  all  loans 
made  under  the  Money  Pool  will  bear 
interest  for  both  the  borrower  and 
lender,  payable  monthly,  equal  to  the 
daily  Federal  Funds  Effective  Rate  as 
quoted  by  the  Federal  Reserve  Bank  of 
New  York.  Loans  from  the  proceeds  of 
external  borrowings  by  NU  will  bear 
interest  at  the  same  rate  paid  by  NU  on 
the  borrowings,  and  no  such  loans  may 
be  prepaid  (unless  NU  is  made  whole 
for  any  additional  costs  that  may  be 
incurred  because  of  such  prepayment). 
To  the  extent  that  there  are  any  excess 
funds  available  in  the  Money  Pool,  such 


funds  will  be  invested  with  the  earnings 
allocated  on  a  pro  rata  basis. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  96-20347  Filed  8-a-fl6;  8:45  am) 
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[Release  No  34-37522;  RIe  No.  SR-Anwx- 

9fr-29] 

Self-Regulatory  Orgamzattons,  Notice 
of  Filing  of  Proposed  Rule  Ctnange  by 
Amencan  StocK  Exchange  inc 
Relating  to  Restrictions  on  the 
Available  Exercise  Prices  for  FLEX 
Equity  Call  Options  and  Elimination  c* 
the  Requirement  that  Members  Sign 
the  Trade  Sheet  to  Create  a  Binding 
FLEX  Contract 

August  2, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b){l),  notice  is  hereby  given 
that  on  July  29, 1996,  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  D, 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubUshing  this  notice  to  sofidt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-RpRulatorv-  Organization's 
Statement  of  the  I  erms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amencan  Stock  Exchange,  Inc. 
proposes  to  amend  Exchange  Rule  906G 
to  restrict  the  available  exercise  prices 
for  FLEX  equity  call  options  and  Rule 
904G  to  eliminate  the  requirement  that 
members  sign  the  Trade  Sheet  when 
creating  a  binding  FLEX  contract. 

The  text  of  the  proposed  rule  changes 
is  available  at  the  Office  of  the 
Secretary,  the  Amex  and  at  the 
Commission. 

n.  Sflf-Rpcjlatorv  Ir^ani/ation's 
Statement  oi  ih»'  Fui-})<.im'  o;   dud 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
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sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Rule  903G  Amendment 

On  June  IQ.  1996,  the  Exchange 
received  approval  to  list  and  trade 
flexible  options  on  individual  stocks 
known  as  FLEX  equity  options.*  Similar 
to  the  FLEX  index  options  currently 
trading  at  the  Exchange,  investors  will 
be  able  to  set  the  specific  tenns  of  each 
FLEX  equity  option  contract.  Among  the 
terms  that  can  be  specified  are:  (1)  the 
expiration  dntp  nf  th*j  npfion;  (2)  the 
exercise  price  of  the  option;  and  (3)  the 
exercise  style  of  the  option  (American  or 
European).  The  Exchange,  however, 
impo.ses  some  limitations  on  these 
flexible  terms.  For  example,  the 
Exchange  does  not  permit  the  expiration 
date  of  a  FLEX  option  to  be  any  business 
day  that  falls  on  or  within  two  business 
days  of  the  expiration  date  for 
standardized  non-FLEX  equity  options. 

Although  the  Exchange  has  received 
approval  to  trade  these  products,  it  has 
not  done  so  due  to  a  concern  that  the 
flexible  exercise  price  feature  could 
result  ill  an  available  call  option  that 
would  impact  the  qualified  covered  call 
rules  of  Section  1092(c){4)  of  the 
Internal  Revenue  Code,  thus 
jeopardizing  a  modest  tax  benefit 
currently  enjoyed  by  writers  of 
standardized  non-FLEX  equity  call 
options  Under  the  straddle  rules  of 
Se<:tion  1092.  a  loss  on  one  position  in 
a  straddle  is  taken  into  account  for  tax 
purposes  only  to  the  extent  that  the 
amount  of  the  loss  exceeds 
unre<ognized  gam  on  the  other 
position{s)  in  the  straddle.  In  addition, 
if  a  taxpayer  has  held  stock  for  less  than 
the  long  term  holding  period  at  thatime 
the  taxpayer  acquires  an  offsetting 
position  with  respect  to  the  stock,  the 
taxpayers  holding  period  in  the  stock 
will  be  forfeited  until  disposing  of  the 
position  offsetting  the  stoick. 

Although  stw;k  and  an  offsetting 
option  [e.g..  a  short  call)  constitute  a 
straddle  for  purposes  of  Section  1092,  a 
straddle  consisting  solely  of  stock  and  a 
qualified  covered  call  ("QCC")  has  been 
exempted  fi-om  these  rules  provided, 
■Bong  other  things,  that  the  call  option 
is  not  "deep-in-the-money."  Under 
certain  conditions  a  "deep)-in-the- 
money  '  call  option  is  defined  to  mean 
an  option  having  an  exercise  price  lower 


'  See  Securities  Exchange  Act  Releaae  No.  37336 
Qune  19, 1996)  (order  approving  SR-Amex-g5-57]. 


than  the  highest  available  exerci,se  price 
which  is  less  than  the  previous  day's 
closing  price  of  the  stock.  For  example, 
using  standardized  options,  if  stock 
XYZ  closed  yesterday  at  $54  and 
opened  at  that  price  today,  the 
standardized  exerci.se  price  of  $50  for  a 
call  option  would  not  be  "deep-in-the- 
money"  since  $50  would  be  the  highest 
available  exercise  price  that  is  less  than 
the  applicable  stock  price.  A 
standardized  exercise  price  of  $45, 
however,  would  be  "deep- in-the- 
money"  and  would  not  be  a  QCC.  Thus, 
if  a  FLEX  equity  call  option  were 
written  with  an  exercise  price  of  $53, 
the  standardized  exercise  price  of  $50 
might  be  considered  "deep-in-the- 
money"  since  the  FLEX  equity  call 

CQUwXi  \Ar'liA.A  QxA  GXGiv*i.S&  pnC6  01  ipQo 

could  be  considered  the  highest 
available  exercise  price  and  the  only 
qualified  covered  call  for  that  option. 
Another  interpretation  might  consider 
any  call  option  struck  at  or  below  $53V4 
"deep-in-the-money"  since  FLEX  Equity 
Call  Option  strikes  of  $53V8  and  $53 V« 
could  be  created. 

While  the  Exchange  hopes  to  petition 
the  Treasury  Department  for  relief  from 
these  latter  interpretations  of  the 
straddle  rules,  in  the  interim,  the 
Exchange  proposes  to  go  forward  with 
the  FLEX  equity  option  program  by 
prohibiting  the  writing  ct  FLEX  equity 
call  options  with  exercise  prices  other 
than  those  exercise  prices  currently 
available  for  standardized  or  non-FLEX 
equity  options. 

Although  this  proposal  will  place 
limitations  on  a  product  designed  to  be 
flexible  and  free  of  such  standardized 
terms,  the  Exchange  believes  that  the 
proposed  limitations  appropriately 
balance  the  needs  of  investors  with 
concerns  that  flexible  exercise  prices  for 
FLEX  equity  call  options  could  disrupt 
the  existing  framework  for  determining 
whether  a  standardized  option  is  a 
qualified  covered  call.  FLEX  equity  put 
options  would  have  no  restrictions 
placed  on  exercise  prices  since  the 
exemption  from  the  straddle  rules  is 
available  only  for  call  options.  In 
addition,  the  Exchange  anticipates  that 
it  will  seek  to  eliminate  the  proposed 
restriction  on  the  exercise  prices  of 
FLEX  equity  call  options  when  it 
receives  guidance  and  relief  from  the 
Treasury  Department. 

Rule  904  G 

The  Exchange  proposes  to  eliminate 
the  requirement  that  acceptance  of  the 
best  bid  or  offer  will  take  place  only 
when  each  party  to  the  FLEX 
transaction  signs  a  trade  sheet,  thus 
creating  a  binding  contract.  Since  the 
Exchange  began  trading  Flex  index 


options  in  1993,  the  fully  manual 
process  for  executing  transactions  has 
been  automated.  Currently,  trade 
information  is  input  into  the  Exchange's 
Intra-Day  Comparison  (IDC)  System  for 
FLEX  index  options  after  completion  of 
a  trade  in  a  manner  similar  to  that  for 
non-FLEX  options.  IDC  input  results  in 
the  immediate  comparison  of  FLEX 
option  trades;  thus,  the  requirement  that 
trade  sheets  be  signed  is  unnecessary 
and  time  consuming. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
fijrthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  uaUuUient  anu  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  .35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  sucii  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
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with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  arid  all  wntten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  writh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filing 
wdll  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex. 

All  submissions  should  refer  to  File 
No.  SR-Amex-96-29  and  should  be 
submitted  by  August  30.  1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
(FR  IDoc.  96-20311  Filed  8-8-96;  8:45  ami 
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[Release  No.  34-37519;  File  No.  SR-CBOE- 
96-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
incorporated  Relating  to  the  Listing 
and  Trading  of  Options  on  the 
Goldman  Sachs  Technology 
Composite  index 

August  2.  1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C,  78s(b)(l).  notice  is 
hereby  given  that  on  July  2.  1996,  the 
Chicago  Board  Options  E.xchange. 
Incorporated  ( "CBOE  '  or  "Exchange") 
filed  with  the  Secunties  and  Exchange 
Commission  ("Commission"!  the 
proposed  rule  change  as  descnbed  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization,'  The 
Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  provide  for  the 

hsting  and  trading  on  the  Exchange  of 
options  on  the  Goldman  Sachs 


Technology  Composite  Index  ("GSTI 
Composite  Index"  or  "Index"),  a  cash- 
settled,  broad-based  index  designed  to 
measure  the  performance  of  high 
capitalization  technology  stocks.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  OfBce  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-RegulatorA'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor\  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style 
stock  index  options  on  the  GSTI 
Composite  Index.  The  GSTI  Composite 
Index  is  a  capitalization-weighted  index 
of  the  universe  of  technology-related 
company  stocks  which  meet  certain 
objective  criteria. 

Index  Design.  The  GSTI  Composite 
Index  has  been  designed  to  measure  the 
performance  of  high  capitalization 
technology  stocks.  The  GSTI  Composite 
Index  is  a  capitalization-weighted  index 
with  each  stock  affecting  the  Index  in 
proportion  to  its  market  capitalization. 

As  mentioned  above,  the  GSTI 
Composite  Index  will  consist  of  the 
imiverse  of  technology-related  stocks 
that  meet  certain  objective  criteria.  First, 
the  company's  stock  must  trade  on  the 
New  York  Stock  Exchange,  the 
Americem  Stock  Exchange,  or  through 
the  facilities  of  the  NASDAQ  and  be 
"reported  securities"  under  Rule 
llAa3-l.  Only  outstanding  common 
shares  are  eligible  for  inclusion; 
American  Depositary  Receipts  are  not 
eligible.  Second,  the  total  market 
capitalization  of  the  company's  stock 
must  be  equal  to  or  greater  than  the 
capitalization  "cutoff"  value.  The  base 


period  "cutoff"  value  will  be  $600 
million,  but  this  value  will  be  adjusted 
on  each  semiannual  rebalancing  date  (as 
described  below)  to  reflect  the  price 
performance  of  the  GSTI  Composite 
Index  since  the  base  period  and 
rounded  up  to  the  nearest  $50  million. 
Index  constituents  with  capitalization 
below  50%  of  the  "cutoff"  value  on  a 
semiannual  rebalancing  date  shall  be 
removed  after  the  close  on  the  effective 
date  of  the  rebalancing.  Third,  company 
stocks  with  a  public  float  below  20%  of 
shares  issued  and  outstanding  are  not 
eligible  for  inclusion  in  the  GSTI 
Composite  Index. '  Fourth,  the  company 
stock  must  have  annuaUzed  share 
turnover  over  30%  or  more  based  on  its 
average  daily  share  volimie  for  the  six 
calendar  months  prior  to  inclusion  in 
the  Index.  Finally,  the  components  must 
be  from  a  group  of  specified  Standard 
Industrial  Classification  codes  or 
Russell  Industry  codes. 

As  of  April  30,  1995.  the  GSTI 
Composite  Index  was  comprised  of  177 
stocks  ranged  in  capitalizadon  from 
$604  million  to  $67.3  billion.  The 
largest  stock  accounted  for  8.5%  of  the 
total  weighting  of  the  Index,  while  the 
smallest  accounted  for  0.08%.  The 
median  capitalization  of  the  firms  in  the 
Index  was  $1.5  billion. 

Calculation.  The  methodology  used  to 
calculate  the  value  of  the  Index  is 
similar  to  the  methodology  used  to 
calculate  the  value  of  other  well-known 
broad-based  indices.  The  level  of  the 
Index  reflects  the  total  market  value  of 
all  the  component  stocks  relative  to  a 
particular  based  period.  The  GSTI 
Composite  Index  base  date  is  April  30, 
1996,  when  the  Index  value  was  set  to 
100.  The  daily  calculation  of  the  GSTI 
Composite  Index  is  computed  by 
dividing  the  total  market  value  of  the 
components  in  the  Index  by  the  Index 
Divisor.  The  divisor  is  adjusted  as 
needed  to  ensure  continuity  in  the 
Index  whenever  there  are  additions  and 
deletions  from  the  Index,  share  changes, 
or  adjustments  to  a  component's  price  to 
reflect  offerings,  spinoffs,  or 
extraordinary  cash  dividends.  The 
values  of  the  Index  will  be  calculated  by 
CBOE  or  a  designee  of  Goldman  Sachs, 
and  disseminated  at  15 -second  intervals 


»17CFR208.3O-3(aMl21 

>  Concurrent  with  this  proposal.  CBOE  has  filed 
for  approval  to  list  and  trade  options  on  six 
different  sub-indexes,  each  of  which  is  a  narrow- 
based  index,  composed  of  components  of  the 
Goldman  Sachs  TachDology  Composite  Index 
proposed  in  this  filing.  See  SR-CBOE-96-44. 


2  A  list  of  the  securities  comprising  the  GSTI 
Composite  Index,  as  well  as  listed  shares 
outstanding  and  prices  as  of  April  30,  1996,  was 
submitted  by  the  Exchange  as  Exhibit  B,  and  is 
available  at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 


>Tbe  public  Qoat  is  determined  by  dividing  the 
number  of  shares  which  are  owned  by  persons  other 
than  those  required  to  report  their  stock  holdings 
under  Section  16(a)  of  the  Act  by  the  toul  number 
of  shares  outstanding.  With  respect  to  options  on 
underlying  individual  components.  CBOE  Rule  S.3, 
Interpretations  and  Policies  .01(«)(1)  requires  a 
minimum  of  7,000.000  shares  of  the  underlying 
security  which  are  owned  t>y  persons  other  than 
those  required  to  report  their  stock  holdings  under 
Section  16(a)  of  the  Act  Telephone  conversation 
with  Eileen  Smith,  CBOE  and  Janice  Mitnick.  SEC, 
on  July  30, 1996. 
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during  regular  CBOE  trading  hours  to 
market  information  vendors  via  the 
Options  Price  Reporting  Authority 
("OPR.^). 

Maintenance.  The  GSTI  Composite 
Index  will  be  maintained  by  the 
Exchange.  Index  maintenance  includes 
monitoring  and  complHting  the 
adjustments  for  company  additions  and 
deletions,  share  changes,  stock  splits, 
stock  dividends,  and  stock  price 
adjustments  due  to  such  events  as 
company  restructuring  or  spinoffs. 

Stocks  may  be  added  or  deleted  from 
the  Index  at  a  time  other  than  at  the 
rebalancing  according  to  the  "Fast  Add 
and  Delete"  Rule  All  Index  constituent 
changes  made  in  accordance  with  this 
rule  will  be  announced  by  the  Exchange 
at  least  five  trading  days  prior  to  the 
effective  date  of  the  Fast  Add  or  Delete 
whenever  possible 

Any  technology-related  company 
whose  shares  start  trading  between 
semiannual  rebaiancings  is  eligible  to  be 
Fast  Added  to  the  Index  if  all  the 
inclusion  criteria  described  above  are 
met  and  the  stock  ranks  in  the  top 
quartile  of  market  capitalization  of  the 
GSTI  Composite  Index  on  the  previous 
month-end  closing  prices  No  minimum 
share  turnover  ratio  is  required. 

If  two  companies  in  the  Index  merge 
or  if  an  Index  constituent  merges  with 
a  company  not  currently  in  the  Index, 
the  merged  company  shall  remain  in  the 
Index  if  it  meets  ail  the  Index  inclusion 
criteria  If  the  target  company  is 
currently  in  the  Index,  it  will  be  Fast 
Deleted  after  the  close  on  the  date  the 
merger  is  completed. 

If  a  GSTI  Composite  Index  constituent 
is  acquired  by  a  non-Index  company. 
the  acquiring  company  may  be  added  to 
the  Index  if  it  meets  the  inclusion 
criteria;  otherwise,  the  target  company 
will  be  Fast  Deleted.  Any  such  additions 
or  deletions  will  be  effective  after  the 
close  on  the  date  the  acquisition  is 
completed. 

If  a  company  in  the  Index  spins  off 
another  company,  the  parent  and  the 
spinoff  will  remain  in  the  Index 
provided  that  each  meets  the  Index 
inclusion  criteria.  If  either  the  parent  of 
the  spinoff  fails  to  meet  the  inclusion 
criteria,  it  will  be  removed  from  the 
Index. 

In  the  event  that  a  company 
represented  in  the  Index  files  for 
bankruptcy,  its  stock  will  be  removed 
from  the  Index  effective  after  the  close 
on  the  date  of  filing.  In  the  event  that 
trading  m  an  Index  constituent  is 
suspended  for  thirty  (30)  trading  days, 
a  decision  will  be  made  whether  the 
stock  will  be  removed  from  the  Index. 
Any  such  removal  will  be 
preannounced  and,  for  purposes  of 


minimizing  impact  to  the  Index,  the 
stock  to  be  removed  will  be  removed  at 
the  value  at  which  it  last  traded. 

The  GSTI  Index  will  be  rebalanced  for 
additions  and  deletions  on  a  semiannual 
basis.  Stocks  will  be  added  or  deleted 
from  the  Index  at  the  rebalancing  based 
on  the  inclusion  criteria  dest;ribed  in 
the  "Index  Design"  section  above.  Index 
share  changes  will  be  made  to  refleci  the 
outstanding  shares  and  closing  prices  of 
all  Index  constituents  on  the 
"rebalancing"  date.  The  changes  will  be 
implemented  after  the  close  on  the 
"effective"  date.  The  effective  dates 
shall  be  the  third  Friday  of  January  and 
July.  The  rebalancing  date  shall  be  7 
business  days  inclusive  prior  to  the 
effective  date.  The  Exchange  will  screen 
the  technology  stocks  for  inclusion  in 
the  Index  and  will  determine  the 
components  of  the  Index.  Notice  of  the 
new  component  list  will  be 
disseminated  by  the  Exchange  to  the 
public  before  trading  begins  on  Monday. 
Therefore,  Goldman  Sachs  will  not  learn 
of  the  new  composition  during  regular 
U.S.  trading  hours. 

Except  for  stocks  which  meet  the 
criteria  for  Fast  Add  or  Delete  (as 
described  above),  stocks  can  only  be 
added  or  deleted  from  the  Index  at  the 
time  of  the  semiannual  rebalancing. 

Index  Option  Trading.  In  addition  to 
regular  Index  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
index  option  series  ("LEAPS®")  and 
reduced-value  LEAPS  on  the  Index.  For 
reduced-value  LEAPS,  the  imderlying 
value  would  be  computed  at  one-tenth 
of  the  Index  level.  The  ciurent  and 
closing  Index  value  of  any  such 
reduced-value  LEAP  will,  after  such 
initial  computation,  be  rounded  to  the 
nearest  one-hundredth. 

Strike  prices  will  be  set  to  bracket  the 
Index  in  a  minimiun  of  2^/z  praint 
increments  for  strikes  below  200  and  in 
5  point  increments  above  200.  The 
minimum  tick  size  for  series  trading 
below  $3  will  be  Vi«th  and  for  series 
trading  above  $3  the  minimum  tick  will 
be  Vath.  The  trading  hours  for  options 
on  the  Index  will  be  from  8:30  a.m.  to 
3:15  p.m.  Chicago  time. 

Exercise  and  Settlement.  The 
proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  based  on 


the  opening  prices  of  the  component 
securities  on  the  business  day  prior  to 
expiration.  If  a  stock  fails  to  open  for 
trading,  the  last  available  price  on  the 
stock  will  be  used  in  the  calculation  of 
the  Index,  as  is  done  for  currently  listed 
indexes.  When  the  trading  day  is  moved 
because  of  Exchange  holidays  (such  as 
when  CBOE  is  closed  on  the  Friday 
before  expiration),  the  last  trading  day 
for  expiring  options  will  be  Wednesday 
and  the  exercise  settlement  value  of 
Index  options  at  expiration  will  be 
determined  at  the  opening  of  regular 
Thursday  trading. 

Surveillance.  The  Exchange  will  use 
the  same  surveillance  procedures 
currently  utilized  for  each  of  the 
Exchange's  other  index  options  to 
monitor  trading  in  Index  options  and 
Index  LEAPS  on  the  GSTI  Composite 
Index. 

Position  Limits.  The  Exchange 
proposes  to  establish  position  limits  for 
options  on  the  Index  at  100,000 
contracts  on  either  side  of  the  market, 
with  no  more  than  60,000  of  such 
contract  permitted  to  be  in  the  series  in 
the  nearest  expiration  month.  These 
limits  are  roughly  equivalent,  in  dollar 
terms,  to  the  limits  applicable  to  options 
on  other  indices. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  be  applicable  to  CtSTI 
Composite  Index  options. 

CBOE  has  the  necessary  systems 
capacity  to  stipport  new  series  that 
would  result  from  the  introduction  of 
GSTI  Composite  Index  options  CBOE 
has  also  been  informed  that  the  OPRA 
has  the  capacity  to  support  such  new 
series.'' 

CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  permit  trading 
in  options  based  on  the  Index  pursuant 
to  rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  trade,  and  thereby  will  provide 
investors  with  the  ability  to  invest  in 
options  based  on  an  additional  index. 

2.  Statutory  Basis 

CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  tlie 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  permit  trading 
in  options  based  on  tlie  IPC  pursuant  to 
rules  designed  to  prevent  fradylent  and 


*  See  memo  from  Joe  Corrigan,  Executive  Director, 
OPRA,  to  Eileen  Smith,  Director  of  Product 
Research,  CBOE,  dated  June  26,  1996  (confirming 
that  the  traffic  generated  is  within  the  OPRA's 
capacity). 


UMI 
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maiiipuiaUve  acts  and  practices  and  to 
promote  [ust  and  equitable  principles  of 
trade,  and  thereby  will  provide 
investors  with  the  ability  to  invest  in 
options  based  on  an  additional  index. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Excliange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 

Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change 

III  Date  of  Etlectiveness  ol  the 
Proposed  Rule  Change  and  1  iming  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  penod  U)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  i  it  finds  such  longer 
period  to  be  appropriate  and  pu'^Iic^ias 
Its  reasons  for  so  finding  or  (ii)  s  i  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 

rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  SU^et,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  will  written  statements 
with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wnthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No.  SR- 
CBOE-96-43  and  should  be  submitted  by 
.August  30.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


Jonathan  G.  Katz. 

Secretary. 

(PR  Doc.  96-20310  Filed  S-8-96;  8:45  ami 
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[Release  No  34-37520:  File  Nc.  SR-MYSE- 
96-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  Members 
Compliance  With  Position  and 
Exercise  Limits  for  Non-NYSE  Listed 
Options 

August  2, 199fi. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  June  28, 1996,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chaise 
from  interested  persons. 

I.  Self-Regulatorv  Organization"^ 
Statement  of  the  Terms  of  Substance  ot 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  NYSE 
Rules  704,  "Position  Limits,"  and  705. 
"Exercise  Limits,"  to  require  NYSE 
members  who  trade  non-NYSE-Usted 
option  contracts  and  who  are  not 
members  of  the  exchange  where  the 
options  are  traded  to  comply  with  the 
option  position  and  exercise  limits  set 
by  the  exchange  where  the  transactions 
are  effected.^ 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  NYSE,  and  at  the 
Commission. 


» 17  CFJt.  200.3O-3(a)(12)  (1994). 


'  The  MYSE  requested  accelerated  approval  of  the 
proposed  rule  change.  See  Letter  from  lames  E. 
Buck,  Senior  Vice  President  and  Secretary.  NYSE, 
to  Yvonne  Fratjcelli,  Office  of  Market  Supervision 
("OMS"),  Division  of  Market  Regulation 
("Division"),  Commission,  dated  July  9,  1996 
("Amendment  No.  1"). 

'Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  (i.e.,  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 
acting  in  concert.  Exercise  limits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  a  specified  number  of  puts  or 
calls  in  a  particular  class  within  five  consecutive 
business  days. 


II   Setf-Reguiaton.  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutorv  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

(a)  Piupose 

Currentiy,  NYSE  Rule  704  limits  the 
size  of  options  positions  that  opening 
transactions  in  NYSE-listed  options  may 
create.  Exchange  Rule  705  prohibits  a 
member  or  member  organization  from 
exercising  NYSE-Usted  option  contracts 
in  amounts  that  exceed  the  NYSE's 
position  limits.  The  purpose  of  the 
proposal  is  to  expand  the  scope  of  those 
position  and  exercise  limits  to  include 
opening  transactions  and  exercises  that 
are  not  dealt  in  on  the  Exchange,  but 
that  are  dealt  in  on  other  options 
exchanges.  The  proposal  applies  to  both 
equity  options  and  index  options. 

As  a  result,  the  NYSE  will  gain  the 
authority  to  exercise  jiuisdiction  over  its 
members  and  member  organizations  for 
activity  in  options  that  are  not  dealt  in 
on  the  NYSE.  The  NYSE  could  thereby 
discipline  members  and  member 
organizations  for  violations  of  position 
and  exercise  limits  in  option  contracts, 
regardless  of  the  exchange  on  which  the 
contracts  trade.  ^ 

The  Exchange  will  exercise  this 
authority  only  when  the  NYSE  member 
or  member  organization  is  not  a  member 
of  the  other  option  exchange.  That  is. 
the  proposal  is  intended  to  provide 
authority  to  discipline  violations  where 
no  such  authority  ciurently  exists.  That 
authority  currently  is  absent  because  (1) 
the  NYSE's  rules  currentiy  do  not  grant 
that  authority  to  the  NYSE  and  (2)  the 
NYSE  member  or  member  organization 
that  is  in  violation  of  another  options 
exchange's  rules  is  not  a  member  or 
member  organization  of  the  other 
options  exchange  and  therefore  is  not 
subject  to  the  rules  of  that  exchange. 


>The  Commission  notes  that,  generally,  the 
options  exchanges  have  adopted  uniform  options 
position  and  exercise  limits. 
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In  expanding  the  scope  of  the  position 
and  exercise  limit  authority,  the 
proposal  would  apply  the  position  and 
exercise  limit  rules  of  the  options 
exchange  on  which  the  NYSE  member 
or  member  organization  effects  the 
transaction  or  ex«r<:ise.  including  the 
other  exchange's  relevant  exemptions, 
including  the  other  exchange's  relevant 
exemptions,  interpretations,  and 
policies. 

(b)  Statutory  Basis 

The  NYSf]  believes  that  ihe  proposal 
is  consistent  with  Section  6(bl  of  the 
Act,  in  general,  and  with  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

IB)  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  imposes  any     . 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tie  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  NYSE  hfls  not  solicited,  ajid  does 
not  intend  to  solicit,  comment  on  this 
proposed  rule  change.  The  NYSE  has 
not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) 
thereunder''  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  prartices  and  to  protect 
investors  and  the  public  interest. 


Specifically,  the  NYSE  has  noted  that 
Exchange  rules  do  not  currently  prohibit 
NYSE  members  from  exceeding  the 
position  and  exercise  limits  set  by 
another  exchange  for  non-NYSE  listed 
option  contracts.  Thus,  if  the  NYSE 
member  is  not  a  member  of  the 
exchange  which  hsts  the  options,  then 
neither  the  NYSE  nor  the  exchange  that 
limits  the  options  is  able  to  enforce  its 
position  and  exercise  limits  against  the 
NYSE  member.  The  proposal  eliminates 
this  loophole  and  strengthens  the 
Exchange's  rules  by  requiring  an  NYSE 
member  who  trades  non-NYSE  listed 
option  contracts  on  another  exchange, 
and  who  is  not  a  member  of  that 
exchange,  to  comply  with  the  options 
position  and  exercise  limits  set  by  the 
exchange  where  the  transactions  are 
effected.® 

As  the  Commission  has  noted  in  the 
past,'  options  position  and  exercise 
limits  are  intended  to  prevent  the 
establishment  of  large  options  positions 
that  can  be  used  or  might  create 
incentives  to  manipulate  or  disrupt  the 
imderlying  market  so  as  to  benefit  the 
options  position.  In  particular,  position 
and  exercise  limits  are  designed  to 
minimize  the  potential  for  mini- 
manipulations^  and  for  comers  or 
squeezes  of  the  imderlying  market.  In 
addition,  they  serve  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  especially  in  illiquid 
options  classes.  The  proposal  extends 
the  benefits  of  the  position  and  exercise 
limit  rules  to  include  all  options 
transactions  entered  into  by  NYSE 
members. 

As  noted  above,  the  proposed 
amendments  will  extend  NYSE  Rules 
704  and  705  to  apply  to  option  contracts 
dealt  in  on  any  exchange  (rather  than 
only  to  option  contracts  dealt  in  on  the 
NYSE)  by  requiring  an  NYSE  member 
who  effects  transactions  in  non-NYSE- 
listed  option  contracts  on  another 
exchange,  of  which  he  or  she  is  not  a 
member,  to  comply  with  the  position 
and  exercise  Umits  set  by  the  exchange 
on  which  the  transaction  is  effected. 
Such  violations  will  be  subject  to 
disciplinary  action  by  the  Exchange 
pursuant  to  the  NYSE's  rules. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 


*See  .Amendment  No.  1.  supra  note  1. 
»15'J.S.C7af(b)(5)(1982). 


'  In  applying  the  position  and  exercise  limits  uf 
another  options  exchange,  the  ^fYSE  will  also 
CdUow  any  applicable  exemptions,  interpretations, 
and  policies  of  that  exchange. 

'  See,  e.g..  Securities  Exchange  Act  iieiease  Nn. 
332«3  [December  3. 19931,  58  FK  65204  (December 
13, 1993)  (order  approving  File  No.  SR-CBOE-93- 
43). 

*  Mini-manipulation  is  an  attempt  tu  influence. 
ovar  a  relatively  small  range,  the  price  movement 
in  a  stock  to  beneGt  a  previously  nstablisbed 
derivatives  position. 


Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register  because 
the  proposal  is  identical  to  approved 
proposals  submitted  by  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE"), 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX").  the  Pacific  Stock  Exchange, 
Inc.  ("FSE").  and  the  American  Stock 
Exchange,  Inc.  ("Amex").*  The  CBOE 
and  PHLX  proposals  were  subjeci  to  the 
full  notice  and  comment  period  and  the 
Commission  received  no  comments  on 
those  proposals.  Therefore,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
.A.ct  to  approve  the  NYSE's  proposal  on 
an  accelerated  basis, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Hersons  making  written  submissions 
should  i:\'-  six  copies  i;  eieof  with  the 
Secretai\,  Securities  and  Exchange 
Commits  on,  450  Fifth  Street,  N.W., 
Washingtor,  D.C.  20549.  Copies  of  the 
submission,  oil  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.VV.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  file  number  in  the  caption  above 
and  should  be  submitted  August  30, 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(       )(2)  of  the  Act,'"  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-96-15),  as  amended,  is  approved 
on  an  accelerated  basis. 


■  See  Securities  Exchange  Act  Release  Nos.  36242 
(September  18,  199P).  60  PR  49305  (September  22, 
1995)  (order  approving  File  No.  SR-CBOE-95-22); 
36257  (September  20.  1995).  60  FR  50228 
(September  28.  1995)  (order  approving  File  No.  SR- 
PHLX-95-31);  36350  (October  6.  1995).  60  FR 
53654  (October  16,  1995)  (order  approving  File  No. 
SR-PSE-95-17);  and  36567  (December  8.  1995)  60 
in?  64463  (December  15.  1995)  (order  partially 
approving  File  No.  SR-Amex-95-35). 

">15  U.S.C  788(b)(2)  (1982). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
lonathan  G.  Katz, 
Secretary' 
(FR  DfK    96-20309  Filed  8-&-96;  8:45  am) 

BILUNQ  CODE  8010-01 -M 

[Release  No.  34-37521;  File  No.  SR-PSE- 

96-01] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  2  and  3  Thereto  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to  its 
Options  Firm  Quote  Rule 

August  2,  1996. 

On  January  16,  1996,  the  Pacific  Stock 
Exchange,  hic.  ("PSE"  or  "Exchange") 
submitted  to  the  Securitie<;  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),^  and  Rule  19b-4 
thereunder. 2  a  proposed  nile  change  to 
•amend  its  Options  Firm  Quote  Rule 
(Rule  6.86,  the  "Rule")  in  order  to 
codify  some  related  floor  policies  and 
also  to  clarify  certain  provisions  of  the 
Rule.  Notice  of  the  proposed  rule 
change  was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
March  4,  1996.^  No  comment  letters 
were  received  on  the  proposal  On  May 
17,  1996,  the  Exchange  filed 
Amendment  No.  1  to  the  proposal.*  On 
June  27,  1996,  the  PSE  filed 
Amendment  No.  2  to  the  proposed  rule 
change,^  and  on  July  25,  1996,  the 


"  17  CFR  200.30-3(a)(12)  (1995). 

'  15  U.S.C.  788(b)(1). 

»17CFR240.19b-4 

3  See  Securities  Exchange  Act  Release  No.  36883 
(Febniary  23, 1996),  61  FR  8321  (March  4, 1996). 

*  See  letter  from  Michael  D.  Pierson,  Senior 
Attorney.  Market  Regulation,  PSE,  to  James  T. 
McHaie.  Atlorney,  Office  of  Market  Supervision 
("OMS"),  Division  of  Market  Regulation 
("Division").  Commission,  dated  May  16. 1996 
("Amendment  No.  1").  Amendment  Na  3 
supersedes  and  replaces  Amendment  No.  1. 

> In  Amendment  No.  2  the  Exchanisn  revised 
proposed  Commentary  .05(a)  to  make  dear  that 
with  respect  to  combination  orders  involving  option 
contracts  on  one  side  of  the  market,  market  makers 
in  a  trading  crowd  would  only  be  responsible  ft>r 
providing  an  aggregate  of  20  contracts:  however.  If 
a  combination  ordt!r  is  for  option  contracts  on  both 
sides  of  the  maritel,  market  makers  must  provide  a 
depth  of  20  contracts  on  both  sides  of  the  ma.'-ket. 
AddiUonally,  the  Exchange  revised  propnseG 
Commentary  ,07  to  clarify  that  a  floor  broker,  who 
has  the  opportunity  to  execute  a  limit  order  at  the 
disseminated  market  price,  bui  instead  quotes  a 
bettor  price  than  the  limit  price  stipulated  on  the 
order  ticket  and  the  market  then  changes  so  that  the 
order  cen  no  longer  be  executed  at  the  original 
disseminated  price,  will  be  held  liable  for  the 
execution  of  a  minimum  of  20  contracts  at  the 
original  disseminated  price.  See  letter  from  Michael 


Exchange  filed  Amendment  No.  3  to  the 
proposal."^  This  order  approves  the  PSE 
proposal  as  amended. 

I.  Descnption  of  the  Proposal 

The  Exchange  is  proposing  to  modify 
its  Options  Firm  Quote  Rule  as  follows: 

Order  Identification 

Subsection  (a)  of  the  Rule  currently 
provides  that  members  and  member 
organizations  who  enter  orders  for 
execution  on  the  options  floor  must 
ascertain  the  account  origin  of  such 
orders  and  provide  a  notation  of  the 
account  origin  on  the  order  ticket.  The 
Exchange  is  proposing  to  modify  this 
provision  to  provide  tliat  such  members 
and  member  organizations  would  be 
required  to  communicate  such  account 
information  to  the  executing  member 
organization.  Accordingly,  the  member 
or  member  organization  entering  the 
order  must  indicate  to  the  executing 
member  organization  whether  the  order 
is  for  the  accoimt  of  a  customer,  firm  or 
market  maker. 

The  proposal  would  also  set  forth  the 
duty  of  executing  floor  brokers  to 
inquire  personally  as  to  the  account 
origin  of  each  eligible  order  upon 
receipt  thereof  or  prior  to  its  execution 
and  to  note  such  information  on  the 
order  ticket. 

Finally,  under  the  proposal,  the 
executing  member  organization  and  the 
clearing  member  organization  would 
bear  greater  responsibility  with  respect 
to  the  proper  identification  of  orders 
that  are  executed  on  behalf  of  non- 
members  of  the  Exchange. 

Commentary  .05 

Proposed  Commentary  .05  sets  forth 
certain  types  of  orders  that  are  subject 
to  the  Rule  and  the  extent  to  which  the 
Rule  applies  to  such  orders.  The  Rule 
specifically  addresses  the  treatment  of 


D.  Pierson,  Senior  Attorney.  Regulatory  Policy,  PSE, 
to  James  T.  McHale,  Attorney.  Office  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  June 
26. 1996  ("Amendment  No.  2"). 

•  In  Amendment  No.  3  the  Exchange  clariBed  a 
potential  ambiguity  In  proposed  Commentary  .05(cl 
to  Rule  6.86  by  deleting  a  sentence  which  specified 
certain  types  of  contingency  orders  to  which  Rule 
6.86  did  not  apply.  In  addition.  Amendment  No.  3 
deletes  a  sentence  in  proposed  Commentary  .05(c) 
which  stated  that  the  list  of  types  of  contingency 
orders  to  which  the  Rule  applies  would  not  be 
considered  exhaustive.  Finally,  in  Amendment  No. 
3  the  PSE  fuithei  clarifies  proposed  Commentary 
.07  to  provide  that  the  executing  floor  broker  will 
be  held  liable  to  hi$  customer  for  a  minimum  of  20 
contracts  at  the  original  disseminated  price,  if  the 
floor  broker  had  the  opportunity  to  execute  the 
customer's  limit  order,  but  instead  made  a  biled 
attempt  to  improve  the  execution.  See  letter  from 
Michael  D.  Pierton.  Senior  Attorney,  Market 
Regulation.  PSE.  to  James  T.  McHale,  Attorney, 
OMS,  Division,  Commission,  dated  May  16. 1996 
("Amendment  No.  3"). 


combination  orders,  spread  orders, 
straddle  orders  and  contingency  orders. 
With  respect  to  combination  orders 
involving  option  contracts  on  one  side 
of  the  market,  market  makers  in  a 
trading  crowd  would  only  be 
responsible  for  providing  an  aggregate  of 
20  contracts;  however,  if  a  combination 
order  is  for  option  contracts  on  both 
sides  of  the  market,  market  makers  must 
provide  a  depth  of  20  contracts  on  both 
sides  of  the  market.^  Moreover,  market 
makers  would  be  required  to  provide  a 
depth  of  20  contracts  on  both  sides  of 
the  market  for  spread  and  straddle 
orders.  The  proposed  Commentary  also 
enumerates  the  types  of  contingency 
orders  that  are  subject  to  the  Rule,  i.e. 
"minimum"  orders  of  20  contracts  or 
less,  market  not-held,  limit  not-held  and 
delta  orders  that  can  be  executed 
immediately,  and  all-or-none  orders  of 
twenty  contracts  or  less. 

The  proposed  Commentary  also 
provides  that  in  executing  contingency 
orders  pureuant  to  the  Rule,  the  order 
ticket  must  be  time  stamped  upon  being 
taken  into  the  trading  crowd.  Finally, 
the  proposed  Commentary  states  that 
such  oixlers  are  entitled  to  20  contracts 
on  the  market  disseminated  at  that  time. 

Commentary  .06 

Proposed  Commentary  .06  provides 
that  market  makers  must  be  afforded  a 
reasonable  opportunity  to  update  their 
disseminated  markets  for  the  execution 
of  consecutive  eligible  customer  ordere 
in  options  on  the  same  underlying 
security.  The  Commentary  further 
provides  that  such  orders  shall  be 
executed  on  a  time  priority  basis  so  that 
the  order  with  the  earliest  time  stamp 
will  receive  a  guaranteed  fill  of  20 
contracts. 

Commentary  .07 

Proposed  Commentary  .07  provides 
that  if  a  floor  broker  can  immediately 
execute  a  limit  order  at  the 
disseminated  market  price,  but  instead, 
the  floor  broker  quotes  a  better  price 
than  the  limit  price  stipulated  on  the 
order  ticket,  and  the  market  then 
changes  so  that  the  order  can  no  longer 
be  executed  at  the  disseminated  market 
price,  the  floor  broker  shall  be  held 
liable  to  the  customer  for  the  execution 
of  a  minimum  of  20  contracts  at  the 
original  disseminated  price.* 

Commentary  .08 

Proposed  Commentary  .08  designates 
those  market  makers  to  whom  the  order 
book  official  may,  pursuant  to  current 


'  See  Amendment  No.  2.  supn  note  5. 
■  See  Amendment  Nos.  2  and  3,  fupm.  notes  5 
and  6,  respectively. 
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Subsection  (d),  allocate  the  balance  of 
contracts  necessary  to  provide  an 
execution  of  20  contracts  when  the 
response  of  the  members  present  at  the 
trading  post  is  insufficient  to  provide  a 
depth  of  20  contracts.  Specifically,  such 
allocations  may  be  made  to  market 
makers  who:  (1)  are  present  at  the 
trading  post  at  the  time  of  a  call  for  a 
market;  and  either  (2)  hold  an 
appointment  m  the  option  classes  at  the 
trading  post  or  (3)  regularly  effect 
transactions  in  person  for  their  trading 
accounts  at  that  trading  post. 
In  addition,  this  proposed 
Commentary'  provides  that  market 
markers  who  have  logged  on  to  the 
Exchange's  Automatic  Execution  system 
("Auto-Ex").'*  but  who  are  not  present  in 
the  trading  crowd  will  not  be  ehgible  for 
an  allocation  by  the  order  book  official 
pursuant  to  current  Subsection  (d). 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  relating  to  the 
PSE's  Options  Firm  Quote  Rule  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national    ' 
securities  exchange,  and.  in  partictilar, 
the  requirements  of  Section  6fb)(5)  *°  in 
that  it  is  designed  to  facilitate 
transactions  in  securities,  promote  just 
and  equitable  principles  of  trade,  and 
protect  investors  and  the  pubUc  interest. 
Specifically,  with  respect  to  "order 
identification,"  the  Commission 
believes  that  the  rule  change  further 
clarifies  the  account  origin 
responsibilities  of  the  parties  involved 
in  a  trade  which  is  subject  to  the  Rule. 
The  rule  change  requires,  among  other 
things,  that  the  executing  floor  broker 
venfy  whether  the  order  is  being 
executed  for  the  account  of  a  customer, 
firm  or  market  maker.  This  clarification 
provides  objective  criteria  against  which 
the  executing  floor  broker's  actions  can 
be  measured  and.  thus,  should  make 
enforcement  of  the  Rule  more  effective 
for  the  Exchange. 

Moreover,  the  Commission  believes 
that  interpreting  the  Options  Firm 
Quote  Rule  as  set  forth  in  new 
Commentary  .05  is  consistent  with  the 
Act  and  the  intent  of  the  Rule."  The 


'The  Auto-Ex  system  permits  eligible  market  or 
marketable  limit  orders  sent  from  member  flrma  to 
be  executed  automatically  at  the  displayed  bid  or 
offering  price.  Participating  market  maicers  are 
designated  as  the  contra  side  to  each  Auto-Ex  order 
and  are  assigned  by  Auto-Ex  on  a  rotating  basis, 
with  the  Tirst  market  maker  selected  at  random  from 
the  list  of  signed-on  market  makers.  See  Securities 
Exchange  Act  Release  No.  34946  (November  7, 
1994),  59  FR  59265  (November  16,  1996). 

"»15U.S.C.  78f[b)(5). 

■ '  See  Securities  Exchange  Act  Release  No.  28021 
(May  16.  1990)  55  FR  21131  (May  22.  1990)  (order 


Rule  currently  provides  that  all  non- 
broker/dealer  customer  orders  are 
entitled  to  execution  at  the  bid  or  offer 
which  is  displayed  as  the  disseminated 
market  quote  up  to  a  depth  of  20 
contracts.  With  regard  to  combination 
orders,  the  Exchange  has  proposed 
clarifying  that  market  makers  are 
responsible  for  providing  an  aggregate  of 
20  contracts  for  combination  orders  on 
one  side  of  the  market,  but  20  contracts 
on  both  sides  of  the  market  for 
combination  orders  on  two  sides  of  the 
market.  The  Commission  believes  this  is 
reasonable  since  interpreting  the  Rule  to 
require  market  makers  to  provide  20 
contracts  for  combination  orders 
involving  options  on  the  seime  side  of 
the  market  would  es-sentiaiiy  create  a 
"40-up"  requirement,  and  potentially 
place  undue  burdens  and  capital  risks 
on  the  PSE's  options  market  makers. 

With  respect  to  new  Commentary  .06, 
the  Commission  beheves  that  it  is 
appropriate  and  consistent  with  the 
Act  '^  for  market  makers  to  have  a 
reasonable  opportunity  to  update  their 
market  quotes  for  the  execution  of 
consecutive  eligible  customer  orders  in 
options  on  the  same  underlying 
seciuity.  Moreover,  to  provide  that  such 
orders  shall  be  executed  on  a  time 
priority  basis  so  that  the  order  with  the 
earliest  time  stamp  will  receive  a 
guaranteed  fill  of  20  contracts,  is  a  fair 
interpretation  of  the  Rule. 

Commentary  .07  provides  that  if  a 
floor  broker  can  immediately  execute  a 
limit  order  at  the  disseminated  market 
price,  but  instead  the  floor  broker  quotes 
a  better  price  than  the  limit  price 
stipulated  on  the  order  ticket,  and  the 
market  then  changes  so  that  the  order 
can  no  longer  be  executed  at  the 
disseminated  market  price,  the  floor 
broker  shall  be  held  Uable  to  the 
customer  for  the  execution  of  a 
minimum  of  20  contracts  at  the  original 
disseminated  price.  The  Commission 
beUeves  that  this  should  be  an  effective 
measure  to  protect  investors  by  ensuring 
that  a  customer's  executable  limit  order 
is  filled  at  the  limit  price  even  if  the 
floor  broker  makes  a  failed  attempt  at 
improving  the  execution.  Finally, 
Commentary  .08  provides  an 
appropriate  method  to  designate  which 


approving  PSE's  original  proposal  requiring  ten-up 
markets  on  a  one-year  pilot  basis).  The  Exchange 
subsequently  increased  its  minimum  size  guarantee 
for  non-broker/dealer  customer  orders  from  10  to  20 
contracts.  See  Securities  Exchange  Act  Release  No. 
34891  (October  25.  1994)  59  FR  54653  (November 
1.  1994). 

>»Cy  17  CFR  llAcl-l(c).  ThU  firm  quote  rule, 
applicable  to  certain  equity  securities,  generally 
allows  market  makers  a  reasonable  period  of  time 
to  update  their  quotations  following  an  execution. 
See  Securities  Exchange  Act  Release  No.  37502 
Ouly  30.  1996). 


market  makers  in  the  trading  crowd  are 
eligible  to  be  allocated  option  contracts. 
The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2  and  3  to 
the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  pubhcation  of  the 
notice  of  filing  thereof  in  the  Federal 
Register.  Specifically,  in  filing 
.Amendment  No.  2,  the  Exchange 
recognizes  that  some  combination 
orders  involve  both  sides  of  the  market 
(e.g.  "stmn^es"^^).  Amendment  No.  2 
changes  Commentary  .05(a)  to  clarify 
that  while  a  market  maker's 
responsibihty  with  respect  to 
combination  orders  on  one  side  of  the 
market  is  to  provide  an  aggregate  of  20 
contracts,  the  market  maker  must 
provide  a  depth  of  20  contracts  on  both 
sides  of  the  market  for  combination 
orders  that  involve  an  order  for  option 
contracts  on  both  sides  of  the  market. 
Amendment  No.  2  also  strengthens 
Commentary  .07  by  clarifying  that  a 
floor  broker,  who  has  the  opportunity  to 
execute  a  limit  order  at  the 
disseminated  market  price,  but  instead 
quotes  a  better  price  than  the  limit  price 
stipulated  on  the  order  ticket  and  the 
market  then  changes  so  that  the  order 
can  no  longer  be  executed  at  the  original 
disseminated  price,  will  be  held  Uable 
for  the  execution  of  a  minimum  of  20 
contracts  at  the  original  disseminated 
price. 

Amendment  No.  3  eliminates 
language  in  Commentary  .05(c)  that 
would  have  prohibited  appUcation  of 
the  Rule  to  certain  types  of  contingency 
orders.  The  Exchange  has  determined 
that  it  is  more  appropriate  to  define 
those  types  of  orders  to  which  the  Rule 
applies,  rather  than  defining  those 
orciers  to  which  the  Rule  does  not  apply. 
Additionally,  in  Amendment  No.  3  the 
PSE  has  eliminated  a  sentence  in 
Commentar\'  .05(c)  which  stated  that  the 
list  of  types  of  contingency  orders  to 
which  the  Rule  applies  would  not  be 
considered  exhaustive.  The  Commission 
believes  that  these  changes  strengthen 
the  proposal  by  setting  forth  a  clear  and 
finite  set  of  contingency  order  types  to 
which  the  Rule  applies.  Finally, 
Amendment  No.  3  further  amends 
proposed  Commentary  .07  to  provide 
that  the  e.xecuting  floor  broker  wrill  be 
held  hable  to  his  customer  for  a 
minimum  of  20  contracts  at  the  original 
disseminated  price,  if  the  floor  broker 
had  the  opportunity  to  execute  the 
customer's  limit  order,  but  instead  made 
a  failed  attempt  to  improve  the 
execution.  The  Commission  believes 


"A  strangle  is  a  combination  order  involving  the 
same  underlying  stock  in  which  the  put  and  the  call 
have  the  same  expiration  date  but  different  exercise 
prices. 
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that  this  portion  of  Amendment  No.  3 
clanfies  a  potential  .ambiguity  ir.  the 
interpretation  of  new  Commentary  .07, 
and,  therefore,  is  not  a  substantive 
change  to  the  proposal. 

Based  on  the  above,  the  Commission 
finds  good  cause  far  approving 
Amendment  Nos.  2  and  3  to  the 
proposed  rule  change  on  an  accelerated 
basis  and  believes  that  the  proposal,  as 
amended,  is  consistent  with  Sections 
6(b)f5)  and  19(b)(2)  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  cone  em mg  Amendment  Nos. 
2  and  3  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Se<.:retar\ .  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N,W  ,  Washington.  DC.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  tjetween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  U.C.  20549  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  pnncipa! 
office  of  the  PSE.  All  submissions 
should  refer  to  the  File  No.  SR-PSE-96- 
01  and  should  be  submitted  by  August 
30,  1996. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-PSE-96-01) 
is  approved. 

For  t.he  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delated 
authority." 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  96-20308  Filed  8-»-96;  8:45  ami 
bilUng  code  S01(M>1-M 


[Release  No.  34-37515;  Fll«  No  SR-I»TC- 
96-03] 

Self-  Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Granting  Accelerated  Approval  ot  a 
Proposed  Rule  Change  Relating  to  the 
intraday  Return  of  Participants 
Prefunding  Payn>ent8 

August  2,  1996 

On  June  3, 1996,  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No  SR-PTC- 96-03)  pursuant  to 
Section  19(bJll)  of  the  Securities 
Exchange  Act  of  1934  ("Act") » to 
permit  the  intradav  return  of  prefunding 
pavnients  to  participants.  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  hily  7,  1996.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Description 

The  rule  change  amends  Article  V, 
Rule  2.  Section  5  of  PTC's  rules  and 
establishes  initial  pro<';Bdures  to  enable 
PTC  to  make  intraday  returns  of 
participants'  prefunding  payments. 
Only  prefunding  payments  which  are 
received  early  m  the  day  and  which  are 
no  longer  needed  to  support  transaction 
processing  at  PTC  will  be  eligible  for 
intradav  return  Previously,  prefunding 
pavments  were  applied  to  that  day's 
settlement  or  withdrawn  on  the  next 
business  day  or  thereafter.^  The  rule 
change  is  to  allow  FTC  to  make  these 
funds  available  to  participants  on  the 
same  day  they  are  deposited  with  PTC 
in  order  that  the  depositing  pmrticijwnts 
may  use  the  funds  to  reduce  daylight 
overdraft  exposures  or  to  ease  liquidity 
pressures  m  other  financial  markets. 

PTC  will  implement  the  intraday 
return  of  prefunding  payments  to 
participants  with  initial  procedures  to 
be  incorporated  into  PTC's  Participant's 
Operating  Guide."  The  initial 


"15U.S.C7e»(b)(2). 
"CFR200.3O-3(a)(12). 


>  15  U.S.C  788(b)(1)  {198«). 

*  Securities  Exchange  Act  Release  No.  37402  (July 
2. 1996),  61  FR  36601. 

*  "Optional  deposits,"  which  include  prefunding 
payments,  are  defined  in  PTC's  rules  as  "a 
participant's  voluntary  deposits  to  the  participants 
fund  with  respect  to  any  master  account  pursuant 
to  Section  3  of  Rule  2  of  Article  V."  Article  V.  Rule 
2,  Section  3  states  that  participants  may  elect  or  be 
required  to  make  optional  deposits  to  the 
participants  fund  to  (i)  provide  supplemental 
procasaing  collateral  to  increase  a  participant's  net 
free  aquity  ("NFE"),  (ii)  prefund  a  debit  balance  in 
a  participant's  account,  or  (iii)  permit  free 
retransfers  of  securities  Gram  a  transfer  account. 

*  Upon  implementation  of  the  program,  PTC 
plans  to  evaluate  the  initial  procedures  on  a 
quarterly  basis  and  will  make  changes  to  such 
procedures  as  necessary  based  upon  PTC's 


procedures  will  provide  that  (i)  all 
prefunding  return  transactions  will  be 
sub)ect  to  PTC's  standard  credit  controls 
J.e.,  a  prefunding  payment  may  be 
returned  only  if  a  participant  will  be 
within  its  NFE  and  net  debit  monitoring 
level  requirements  after  such 
prefunding  payment  is  returned);  (ii) 
only  prefimding  payments  received  by 
PTC  between  8:30  a.m.  and  11:00  ajn. 
E.S.T.  will  be  eligible  for  intraday 
return;  (iii)  during  the  initial  stage  of  the 
pilot  program,  only  eighty  percent  of 
qualifying  prefunding  payments  will  be 
eligible  for  intraday  return;'  (iv) 
participants  will  be  allowed  only  one 
intraday  return  per  day;  (v)  the 
minimiun  amoimt  eligible  for  intraday 
return  is  $10  million;  and  (vi)  all 
intraday  returns  are  expected  to  be 
made  by  PTC  between  11:00  ajn.  and 
12:00  pjn,  E.S.T. 

n.  EKscussion 

Section  17A(b)(3)(F)«»oftheAct 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  asstire  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  For  the  reasons  set  forth 
below,  the  (Ik}mmission  believes  that 
PTC's  proposed  rule  change  is 
consistent  with  PTC's  obligations  under 
the  Act. 

The  return  to  participants  of 
prefunding  payments  that  are  no  longer 
needed  to  support  transaction 
processing  at  PTC  should  enhance 
participants'  Uquidity  during  the  day. 
Althoi^  the  amounts  returned  to 
participants  under  the  program  could 
possibly  be  used  to  fund  debits  at  PTC 
later  in  the  day,  the  benefits  derived 
from  providing  participants  with 
increased  intraday  liquidity  appear  to 
outMreigh  PTC's  interests  in  retaining 
the  prefunding  payments  after  situations 
necessitating  such  deposits  have  been 
remedied.  PTC  should  be  able  to 
provide  for  the  intraday  return  of 
prefunding  payments  while  still 
assuring  the  safeguarding  of  securities 
and  funds  in  its  custody  or  control 
because  PTC  wrill  not  return  any 
prefunding  payments  unless  the 
requesting  participant  is  in  compliance 
with  NFE  and  net  debit  monitoring  level 
controls  at  the  time  the  reouest  is  made. 

PTC  has  requested  that  tne 
Commission  find  good  cause  for 


experience  *vith  the  program.  PTC  will  be  required 
to  file  with  the  Commission  a  proposed  rule  change 
prior  to  any  change  or  modificaUon  of  the  initial 
proceduree. 

>This  Umiution  is  to  minimize  the  risk  that 
subsequent  transactions  will  fail  PTC's  credit 
controls. 

•15  U.S.C  78q-l(bK3)(F)  (1988). 
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approving  tl\e  proposed  rule  change 
prior  to  the  thirtieth  dav  after  the  date 
of  pubhcation  of  notice  .')f  »he  filing.  The 
Commission  hnds  good  cause  for  so 
approving  the  proposed  rale  change 
because  accelerated  approval  will 
permit  PTC  participants  to  have  the 
opportunity  to  obtain  same-day  value 
for  prefunding  payments  no  longer 
necessary  to  support  transaction 
processing  at  PTC.  This  should  be 
extremely  beneficial  in  a  same-day 
funds  environment.  Furthermore,  the 
Commission  has  not  received  any 
comment  letters  and  does  not  expect  to 
receive  any  comment  letters  on  the 
proposal. 

ni.  Conclusion 

C)n  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  m 
particular  Section  17A  of  the  .Act  and 
the  rules  and  regulations  thereunder. 

It  IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No  SR- 
PTC-96— 03)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 
lonathan  G.  Kat7., 
Sec  re  tan 
(FR  Doc    96-20312  Filed  8-8-96;  8:45  am] 

BtLUNQ  COOe  8010-01-41 


SMALL  BUSINESS  ADMINISTRATION 

Regent  Capital  Partners,  L.P  (License 
No.  02/02-0567);  Notice  of  Issuance  of 
a  Small  Business  Investment  Company 
License 

Oi  December  19,  1994,  an  application 
was  filed  bv  Regent  Capital  Partners, 
L.P  ,  505  Paris.  Avenue,  Suite  1700.  New 
York.  New  York,  with  the  Small 
Business  .Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  C.F.R. 
107.102  (1996))  for  a  license  to  operate 
as  a  small  business  investment 
companv. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No  02/02-0567  on  July 
30.  1996,  to  Regent  Capital  Partners,  L.P. 
to  operate  as  a  small  business 
mvestment  company. 


(Catalog  of  Pedaral  Domestic  A.isistance 
Program  Na  59.011,  Small  Business 
Investment  Companies) 
Dated  August  1,1996. 
Dob  a.  OulrtMiwm, 
Associate  Administrator  for  Investment. 
[FR  Doc.  96-20316  Filed  8-8-96;  8:45  am) 
MXMQ  COOE  Ma»-01-M 


Honolulu  District  Advisory  Council 
Meeting:  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Honolulu  District 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday,  August  29,  1996 
at  10:00  a.m.  at  PJJK  Federal  Bmldmg. 
Room  4113  A,  300  Ala  Moana, 
Honolulu,  HI  96850  to  discuss  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe.  District 
Director,  U.S.  Small  Business 
Administration,  300  Ala  Moana  Blvd., 
Room  2314,  Honolulu,  HI  96850  (8081 
541-2965. 

Dated:  August  1. 1996. 
Michael  P.  Novelli, 

Director,  Office  of  Advisory  Council. 

(FR  Doa  96-20314  Filed  8-8-96;  8:45  am] 
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'  17  CFR  200  30-3(a)(12)  (IMS). 


Notice  ot  Cancellation;  Clarksburg 
District  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Clarksburg  District 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday,  August  15,  1996 
at  10:00  a.m.  at  Eat'N  Park  Restaurant. 
100  Tolley  Street,  Bridgeport.  West 
Virginia,  to  discuss  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
SmaU  Business  Administration,  or 
others  present. 

A  new  date  for  the  meeting  will  be 
announced  and  the  public  will  be 
notified  of  date,  time  and  place  of 
meeting  and  notice  will  be  published  in 
the  Federal  Register  at  least  30  days 
prior  to  the  meeting  in  accordance  with 
the  regulations. 

For  further  information,  write  or  call 
Mr.  Thomas  Tolan,  Acting  District 
Director,  U.S.  Small  Business 
Administration,  168  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  (304) 
623-5631. 

Dated:  August  1, 1996. 
Mkhael  P.  Novelli, 

Director,  Office  of  Advisory  Council. 

(FR  Doc.  96-20315  Filed  6-8-96;  8:45  am] 

BILUNQ  COOe  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings:  Agreements 
Piled  During  the  Week  Ending  August 
2,1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.SC  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number  OST-96-1601. 
Date  filed:  July  29,  1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

TC12MV/P0371 

Mail  Vote  812  US- Austria/Belgium/ 
Germany/  Netherlaiids/ 
Scandinavia/Switzerland  Resos 

r-l-002n     r-2-O02v 

Intended  effective  date:  September  1, 
1996 

Docket  Number:  OST-96-1602. 
Date  filed:  July  29,  1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

TCI  Reso/C  0259  dated  May  31.  1996 
Revalidate  TCl  Resolutions  r-1 
TC12  Reso/C  0931  dated  May  31, 

1996 
Currency     Adjustment     from 

Yemen  r-2 
Intended  effective  date:  October  1, 

1996.  • 

Docket  Number:  OST-96-1604. 
Date  filed  ]\i\\  29.  1996. 
Parties:  Members  of  the  tntemational 
Air  Transport  Association. 
Subject: 

TC31  Reso/C  0251  dated  May  31, 

1996 
TC31  Resolutions  rl  thru  r6 
Tables— TC31  Rates  0188  dated  July 

9  1996,  TC31  Ratps  0189  dated  July 

12, 1996 
Intended  effective  date:  October  1, 

1996. 
Docket  Number:  OST-96-1608. 
Dote /iVed  July  31,  1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

COMPTelex033f 

Local  Currency  Rate  Changes — 

Hungary 
Intended  effective  date:  October  1, 

1996. 

Docket  Number:  OST-96-1609. 
Date  filed:  ]\ily  31,  1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

TC2  Reso/P  1970  dated  July  2.  1996 
Europe — Middle  East  Resos  rl-r32 
Minutes— TC2  Meet/P  0370  dated  July 
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26,  199&       •i'=-    «    Tr^..*' -'.  •O-T 
Tables— TC2  Fares  1443  dated  July 

23. 1996 
Correction— TC2  Reso/P  1971  dated 

July  5.  1996 
Intended  effective  date:  Janueiry  1, 

1997. 
Docket  Number:  OST-96-1612. 
Date  filed:  August  1. 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
r-1  TC3  Reso/C  0089  dated  July  2, 

1996 
r2  TC12  Reso/C  0929— Reso  590 

(North  Atlantic- Africa)  dated  May' 

31. 1996 
r3  TC12  Reso/C  0930  dated  May  31, 

1996,  TCI 2  Reso/C  0933  dated  June 

14,  1996  (Correction) 
r4  TC12  Reso/C  0934  dated  July  2, 

1996 
rS  TC23  Reso/C  0224  dated  July  2. 

1996 
t6  TCI  23  Reso/C  0038  dated  May  31, 

1996,  TC123  Reso/C  0039  dated 

June  14, 1996  (Correction) 
TC123  Rates  0026  dated  July  2, 1996 

(Rates  tables) 
r7  COMP  Reso/C  0664— Reso  501 

dated  May  31, 1996 
r8  COMP  Reso/C  0668— Reso  518 

dated  June  7, 1996,  Airhne 

Economic  Justifications 
Intended  effective  date:  October  1, 

1996. 
Docket  Number:  OST-96-1613. 
Date  filed:  August  1, 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
COMP  Reso/P  1118  dated  July  26, 

1996  rl-5 
COMP  Reso/P  1119  dated  July  26, 

1996  r6 
Composite  Expedited  Resolutions 
(Summaries  attached.) 
Intended  effective  date:  October  1, 

1996. 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  96-20391  Filed  &-«-96;  8:45  am] 

BILUNG  CODE  4910-«2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  August  2, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Qof 
the  Department  oi  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 


Answers,  Conforming  Applications,  or 
Motions  to  modifv  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  ENDT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1616. 

Date  filed:  August  2, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  30,  1996. 

Description:  Application  of  Nordic 
East  International  Aircraft  AB  d/b/a 
Nordic  East  Airways  AB,  pursuant  to  49 
U.S.C.  Section  41301  and  Part  211  of  the 
Department  of  Transportation's 
Economic  Regulations  and  Subpart  Q, 
applies  for  a  foreign  air  carrier  jiermit  to 
engage  in  the  foreign  air  transportation 
of  persons,  property  and  mail  between 
any  point  or  points  in  Sweden  and  any 
point  or  points  in  the  United  States; 
fifth  freedom  service  between  any  point 
or  points  in  the  United  States  and  any 
point  or  points  not  in  Sweden  or  the 
United  States;  and  any  point  or  points 
in  Sweden  or  the  United  States;  and  any 
other  charter  flights  authorized  pursuant 
to  Part  212  of  the  Department's 
regulations. 

Docket  Number:  OST-96-1538. 

Dofey?yed;  July  29, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  12,  1996. 

Description:  Application  of  Trans 
World  Airlines,  Inc.  pursuant  to  Order 
96-7-19,  applies  for  a  frequency 
allocation  of  two  daily  flights  to  engage 
in  foreign  air  transportation  of  persons, 
property  and  mail  between  St.  Louis,  on 
the  one  hand,  and  Toronto,  Canada,  on 
the  other  hand. 

Docket  Number:  OST-96-1538. 

Dafe/iyed;  July  29,  1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  12, 1996, 

Description:  Application  of  Midway 
Airlines  Corporation  pursuant  to  49 
U.S.C.  Sections  41102  and  41108,  Order 
96-7-19,  and  Subpart  Q  of  the 
Department's  Regulations,  applies  for  a 
new  or  amended  certificate  of  public 
convenience  and  necessity  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Raleigh/Durham,  North  Carolina  and 
Toronto,  Ontario,  Canada. 

Docket  Number:  OST-96-1538. 

Date  filed:  July  29,  1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  August  12,  1996. 


Description:  Application  of  Northwest 
Airlines,  Inc.  pursuant  to  49  U.S.C 
Sections  41101  and  Subpart  Q  of  the 
Department's  Procedural  Regulations 
and  Oder  96-7-19,  applies  for  a 
certificate  of  public  convenience  and 
necessity  to  provide  scheduled  foreign 
air  transportation  of  passengers, 
property  and  mail  between 
Miimeapolis/St.  Paul,  Minnesota  and 
Toronto,  Canada. 

Docket  Number:  OST-96-1538. 

Date  filed:  July  29.  1996. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  12. 1996. 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  Order  96-7-19. 
applies  for  an  allocation  of  two 
additional  frequencies  and  a  designation 
under  the  Year-3  provisions  of  the  U.S.- 
Canada Air  Transport  Agreement  to 
permit  Delta  to  increase  its  Atlanta- 
Toronto  service  from  two  to  four  daily 
nonstop  roundtrip  flights. 
Paulette  V.  Twine, 

Chief  Documentary  Services  Division. 
IFR  Doc.  96-20390  Filed  8-8-96;  8:45  am) 
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Coast  Guard 
[CGD  96-03fi: 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AQB4CY:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  the  Coast 
Guard  announces  four  Information 
Collection  Requests  (ICR)  for  renewals. 
These  ICRs  include:  1.  Requirements  for 
the  Use  of  Liquefied  Petroleum  Gas  and 
Compressed  Natural  Gas  as  Cooking 
Fuel  on  Passenger  Vessels;  2. 
Identification  of  Lifesaving,  Fire 
Protection  and  Emergency  Equipment; 
3.  Periodic  Gauging  and  Engineering 
Analyses;  4.  Response  Resources 
Inventory  Data  Collection.  Before 
submitting  the  renewal  packages  to  the 
Office  of  Management  and  Budgets 
(OMB),  the  Coast  Guard  is  soliciting 
comments  on  specific  aspects  of  the 
collections  as  described  below. 
DATES:  Comments  must  be  received  on 
or  beforp  October  8, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Commandant  (G-SSI-2),  U.S.  Coast 
Guard  Headquarters,  Room  6106  (Attn: 
Barbara  Davis),  2100  2nd  St,  SW, 
Washington,  DC  20593-0001,  or  may  be 
hand  delivered  to  the  same  address 
between  8:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
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holidays.  The  telephone  number  is  (202) 
267-2326.  The  comments  will  become 
part  of  this  dcxket  and  will  be  available 
for  inspection  and  copying  by 
appointment  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  U.S.  Coast  Guard,  Office 
of  Information  Management,  telephone 
!202l  267-2326 

SUPPLEMENTARY  INFORMATION: 

Request  For  (Comments 

The  C^oast  Guard  era .oii  rases 
interested  persons  to  subnut  written 
views,  comments,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  Notice,  the  specific  ICR  to 
which  each  comment  applies,  and  give 
rea.sons  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  no  larger  than  8'/^"  by 
11".  suitable  for  copying  and  electronic 
fiUng.  If  that  IS  not  practical,  a  second 
copv  of  any  bound  material  is  requested. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

Interested  persons  can  receive  copies 
of  the  complete  ICR  by  contacting  Ms. 
Davis  where  indicated  under 
ADDRESSES 

Information  Collection  Requests 

1.  Title.  RequirbineiUs  for  the  Use  of 
Liquefied  Petroleum  Gas  and 
Compres.sed  Natural  Gas  as  Cooking 
Fuel  on  Passenger  Vessels.  0MB  No. 
2115-0549, 

Summary:  The  collection  of 
information  requires  passenger  vessels 
to  have  posted  two  placards  which 
contain  safety  and  operating 
instructions  on  the  use  of  cooking 
appliances  that  use  liquefied  gas  or 
compressed  natural  gas. 

Need:  Under  title  46  U.S.C.  3306(a)(5), 
the  Coast  Guard  has  the  authority  to 
allow  passenger  vessels  to  use  liquefied 
propane  gas  and  compressed  natural  gas 
cooking  appliances  provided  that 
operating  and  safety  instructions  on  the 
use  of  these  appliances  are  posted  on 
board  the  vessel. 

Respondents:  Passenger  Vessel 
Owners  and  Operators. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  1,425  hours  annually. 

2  r/f/f  Identification  of  Lifesaving, 
Fire  Protection  and  Emergency 
Equipment.  OMB  No.  2115-0577. 

Summary:  The  collection  of 
information  requires  owners  of 
merchant  vessels  to  have  identification 
markings  on  lifesaving  equipment 


including  the  manufacturer  nam«v  **" 
model  number,  capacity,  approval 
number  and  other  information 
concerning  performance. 

Need;  Under  Title  46  U.S.C.  3306,  the 
Coast  Guard  has  the  authority  to 
prescribe  regulations  concerning  the 
identification  markings  on  lifesaving, 
fire  protection  and  emergency 
equipment  on  board  merchant  vessels. 

Respondent:  Owners  of  Merchant 
Vessels. 

fluency;  As  needed. 

Burden  Estimate:  The  estimated 
burden  is  4.012  hours  annually. 

3.  Title:  Periodic  Gauging  and 
Engineering  Analyses.  OMB  No.  2115- 
0603. 

Summary:  The  Collection  of 
Information  requires  respondents  to 
submit  a  gauging  report  which  consists 
of  survey  data  and  associated 
engineering  analysis  which  is  needed  by 
the  Coast  Guard  to  inspect  tank  vessels 
over  30  years  old  for  recertification. 

Need.-  Section  4109  of  the  Oil 
Pollution  Act  requires  the  Coast  Guard 
to  issue  regulations  relating  to  the 
structural  integrity  of  older  tank  vessels, 
including  periodic  gauging  of  the 
plating  thickness  of  the  vessel,  before  a 
Certificate  of  Inspection  is  reissued. 

Respondents:  Owners  and  operators 
of  tank  vessels. 

Frequency:  Every  5  years. 

Burden:  The  estimated  burden  is 
23,664  hours  annually. 

4.  Title:  Response  Resoiut:es 
Inventory  Data  Collection.  OMB  No. 
2115-0606. 

Summary:  The  collection  of 
information  requires  oil  spill  response 
organizations  to  answer  questions 
concerning  the  location  and  amount  of 
equipment  and  personnel,  as  well  as 
their  availability  to  respond  to  a  coastal 
oil  spill. 

Need:  The  Oil  Pollution  Act  of  1990, 
requires  the  Coast  Guard  to  centralize 
information  concerning  the  amount  and 
location  of  response  equipment  for  oil 
spills. 

Respondent:  Oil  spill  response 
organizations. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estinaated 
burden  is  751  hours  annually. 

Dated:  August  2, 1996. 
E.J.  Barrett, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief  of 
Systems. 

(FR  Doc.  96-20272  Filed  8-»-96;  8:45  am) 

BU.UNG  C006  4»10-14-M 


Federal  Aviation  Administration 

RICA,  inc.  Speciai  Committee  162; 
Aviation  Systems  Design  Guidelines 
for  Open  Systems  Interconnection 
(OSI) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  the  Special  Committee 
162  meeting  to  be  held  August  27-29, 
1996.  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RIGA,  1140  Connecticut 
Avenue.  NW,  Suite  1020.  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Approval  of  Proposed  Meeting  Agenda; 
(3]  Approval  of  the  Minutes  of  the 
Previous  Meeting,  (4)  Reports  of  Related 
Activities  Being  Conducted  by  Other 
Organizations;  (5)  Review  of  "ATN 
Avionics  MOPS":  (6)  Other  Business;  (7) 
Date  and  Place  of  Next  Meeting 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  5, 
1996. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  96-20388  Filed  8-8-96;  8:45  am) 

BILLING  CODE  4810-13-M 


Maritime  Administration 
[DocketNo.  M-019] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

action:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (M.^Ri\D's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  October  8,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Patton.  Jr.,  Deputy  Chief 
Counsel,  Maritime  Administration, 
MAR-220.1.  Room  7232,  400  Seventh 
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Street,  S.W.,  Washington,  D.C.  20590. 
Telephone  202-366-5712  or  fa.x  202- 
366-7485.  Copies  of  this  collection  can 
also  be  obtained  from  that  office 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Pruceriures, 
Subpart  B — Application  for  Designation 
of  Vessels  as  "American  Great  Lakes 
Vessels 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0521 

Form  Number:  None. 

Expiration  Date  of  Approval:  January 
31,  1997. 

Summary  of  Collection  of 
Information:  Public  Law  101-624 
directs  the  Secretar\-  of  Transportation 
to  issue  regulations  that  establish 
requirements  for  the  submission  of 
applications  by  owners  of  ocean  vessels 
for  designation  of  vessels  as    .American 
Great  Lakes  Vessels.  ' 

Need  and  Use  of  the  Information: 
.Application  is  mandated  by  statute  to 
establish  that  a  vessel  meets  statutor\' 
criteria  for  obtaining  the  benefit  of 
eligibihty  to  carry  preference  cargoes. 

Description  of  Respondents 
Shipowners  of  merchant  vessels 

Annual  Responses:  1. 

Annual  Burden:  1  hour. 

Comments:  Send  all  comments 
regarding  tJiis  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation.  Maritime 
Administration,  hM.R-120,  Room  7210. 
400  Seventh  Street,  S.W  ,  Washington, 
D.C.  20590  Send  comments  regarding 
whether  this  information  collection  is 
necessary^  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  wavs  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

Dated:  August  6,  1996. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 
Secretary. 
fFR  Doc.  96-20383  Filed  8-6-96;  8:45  ami 

BILUNG  CODE  4910-61 -* 


National  Highway  Traffic  Safety 
Administration 

Safety  Performance  Standards, 
Research  and  Safety  Assurance 
Programs  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  Transportation. 
ACTION:  Notice  of  NHTSA  industry 
meetings. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  whicn  N'HTS.A  will 
answer  questions  from  the  pubbc  and 
the  automobile  mdustry  regarding  the 
agencvs  vehicle  regulatory,  safety 
assurance  and  other  programs.  In 
addition,  NHTSA  will  hold  a  separate 
public  meetmg  to  descnbe  and  discuss 
specific  research  and  development 
proiects 

DATES:  The  Agency  s  reguiar,  quarterly 
public  meeting  relating  to  its  vehicle 
regulatory,  safety  assurance  and  other 
programs  wjll  be  held  on  September  12, 
1996.  beginning  at  9:45  a.m.  and  ending 
at  approximately  12:30  p.m.  Questions 
relating  to  the  above  programs  must  be 
submitted  in  writing  bv  September  3, 
1996.  to  the  address  shown  below.  If 
sufficient  time  is  available,  questions 
received  after  Septem'ber  3.  may  be 
answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  net  have 
to  be  present  for  the  question(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  September  3, 
1996,  and  the  issues  to  be  discussed  will 
be  transmitted  to  interested  persons  by 
September  6.  1996.  and  will  be  available 
at  'he  meetmg.  Also,  the  agency  will 
hold  a  second  public  meeting  on 
September  11,  devoted  exclusively  to  a 
presentation  of  research  and 
development  programs.  This  meeting 
wall  begin  at  1:30  p.m.  and  end  at 
approximately  5:00  p.m.  That  meeting  is 
described  more  fully  in  a  separate 
announcement.  The  last  NHTSA 
Techmcal  Industry  Meeting  of  this  year 
will  be  held  on  December  12,  1996  from 
9:45  a.m.  to  12:30  p.m.  at  the  Royce 
Hotel.  31500  Wick  Road,  Romulus.  Ml. 
The  Research  and  Development 
Industry  meeting  will  be  held  December 

11,  1996  from  1:30  p.m.  to  5:00  p.m.  at 
the  same  location. 

ADDRESSES:  Questions  for  the  September 

12.  NHTSA  Technical  Industry  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  and  safety  assurance 
programs,  should  be  submitted  to  Barry 
Felrice.  Associate  Administrator  for 
Safety  Performance  Standards.  NPS-01, 
National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590,  Fax  number  (202)  366-4329.  The 
meeting  will  be  held  at  the  Best  Western 
Tvsons  Westpark  Hotel,  8401  Westpark 
Dnvp  McLean  Virginia 
SUPPLEMENTARY  INFORMATtON: 

NHTS.'l  vdll  hold  this  regular,  quarterly 
meeting  to  answer  questions  from  the 
public  and  the  regulated  industries 
regarding  the  agency's  vehicle 
regulatory,  safety  assurance  and  other 
programs.  Questions  on  aspects  of  the 


agency's  research  and  development 
activities  that  relate  to  ongoing 
regulatory  actions  should  be  submitted, 
as  in  the  past,  to  the  agency's  Safety 
Perfonnance  Standards  OfBce.  The 
purpose  of  this  meeting  is  to  focus  cm 
those  phases  of  NHTSA  activities  which 
are  technical,  interpretative  or 
procedural  in  nature  Transcnpts  of 
these  meetings  will  be  available  for 
public  inspection  in  the  NHTSA 
Technical  Reference  Section  in 
Washington.  DC,  within  four  weeks  after 
the  meeting.  Copies  of  the  tianscript 
will  then  b^  available  at  ten  cents  a 
page,  [length  has  varied  from  100  to  150 
p>ages)  upon  request  to  NHTSA 
Technical  Re^ence  .Section,  Room 
5108.  400  Seventh  Street  SW., 
Washington  DC  20590  The  Technical 
Reference  Section  is  open  to  the  pubUc 
from  9:30  a.m.  to  4:00  p.m. 

We  would  appreciate  the  Questions 
you  send  us  to  be  organized  by 
categories  to  help  us  to  process  the 
questions  into  agenda  form  more 
efficiently. 

Sample  format  as  follows: 

I.  RULEMAKING 

A.  Crashavoidance 

B.  Cmshworthiness 

C.  Other  Rulemakings 

n.  CONSUMER  INFOR.Vt-ATlON 

m.  MISCELL-WEOUS 

NHTSA  will  provide  auxiliary  aids  to 
partici{>ants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
f>ersons  (TDDs).  readers,  taped  texts, 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Barbara  Carnes  on  (202) 
366-1810,  by  COB  August  30,  1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  96-20348  Filed  8-8-96;  8:45  am] 
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DEPARTMEMT  OP  THE  TREASURY 

Submission  to  OMB  to-  Review 
Comment  Request 

July  29, 1996. 

The  Department  of  the  Treasiu7  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  Usted.  Comments  regarding  this 
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information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Xumber:  1545-0014. 

Form  Number:  IRS  Form  637. 

Type  o/i?eWew;  Revision. 

Title:  Application  for  Registration  (For 
Certain  Excise  Tax  Activities). 

Description:  Form  637  is  used  to   • 
apply  for  excise  tax  registration.  The 
registration  applies  to  a  person  required 
to  he  registered  under  Internal  Revenue 
Code  (IRC)  section  4101  for  purposes  of 
the  Federal  excise  tax  on  taxable  fuel 
imposed  bv  IRC  4041  and  4081;  and  to 
certain  manufacturers  or  sellers  and 
pun:hasers  that  must  register  under  IRC 
4222  to  t)«  exempt  from  the  excise  tax 
on  taxable  articles.  The  data  is  used  to 
determine  if  the  applicant  qualifies  for 
exemption.  Taxable  fuel  producers  are 
required  by  IRC  4101  to  register  with  the 
Service  before  incurring  any  tax 
liability. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping  9  hr.,  20 

^  min. 
Learning  about  the  law  or  the 

form  41  min. 

Preparing  and  sending  the 

form  to  the  IRS  53  min. 

Frequency  of  Response:  Other  (one 

time  only). 
Estimated  Toted  Reporting  Burden: 

21.820  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W..  Washington,  DC 
20224. 

OMB  Reviewer:  Alexander  T.  Himt  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc  96-20357  Filed  8-8-96;  8:45  am) 

BILUNG  CODE  *83O-0!  -P 


Submission  for  OMB  review;  comment 
request 

)uly  30. 1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Hepartmental  OfficeADffice  of  Foreign 
Assets  Control 

OMB  Number:  1505-0118. 

Form  Number:  None . 

Type  of  Review:  Extension. 

Title:  Travel  to  Cuba,  U.S.  Department 
of  the  Treasury,  Cuban  Assets  Control 
Regulations,  IDeclaration. 

Description:  Declarations  are  to  be 
completed  by  persons  traveling  firom  the 
United  States  to  Cuba.  The  declarations 
will  provide  the  U.S.  Government 
information  to  be  used  in  administering 
and  enforcing  economic  sanctions 
imposed  against  Cuba  piusuant  to  the 
Cuban  Assets  Control  Regiilations,  31 
C.F.R.  Part  515. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
26.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  minutes. 

Frequency  of  Response:  Other  teach 
tiip). 

Estimated  Total  Recordkeeping 
Burden:  2.166  hours. 

OMB  Number:  1505-0145. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Titie:  Civil  Penalty  Provisions.  31  CFR 
Part  515.  Cuban  Assets  Control 
Regulations. 

Description:  The  Cuban  Assets 
Contit)!  Regulations.  31  CFR  Part  515 
were  amended  to  add  provisions  for  the 
imposition  of  civil  monetary  penalties 
and  civil  forfeiture.  A  recipient  of  a 
prepenalty  notice  alleging  a  violation  of 
the  CACR  is  permitted  to  respond  in 
writing  requesting  a  hearing  and/or 
setting  forth  the  respondent's  belief  that 
a  penalty  should  not  be  imposed,  or  if 
imposed,  should  be  in  a  lesser  amount 
than  proposed. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  100  hours. 


Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
N.W.,  Washington.  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  96-20358  Filed  8-8-96;  8:45  am) 

aiLUNG  CODE  4810-25-P 

Submission  for  OMB  review;  comment 
request 

yVumiot  5^  1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  die 
submission{s)  mav  be  obtained  by 
calling  the  Treasury-  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasurv  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0398. 

Form  Number:  ATF  F  2093  (5200.3) 
and  ATF  F  2098  (5200.16). 

Type  of  Review:  Extension. 

Titie: 
Application  for  Permit  Under  26  U.S.C. 

Chapter  52 — Manufacturer  of  Tobacco 

Products  or  Proprietor  of  Export 

Warehouse  (2093);  and 
Application  for  Permit  Under  26  U.S.C. 

5712 — Manufacturer  of  Tobacco 

Products  or  Proprietor  of  Export 

Warehouse. 

Description:  These  forms  and  any 
additional  supporting  documentation 
are  used  by  tobacco  industry  members 
to  obtain  and  amend  permits  necessary 
to  engage  in  business  as  a  Manufacturer 
of  Tobacco  Products  or  Proprietor  of 
Export  Warehouse. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
328. 

Estimated  Burden  Hours  Per 
Respondent: 

ATF  F  2093  (5200.3)  (hours) 2 

ATF  F  2098  (5200  16)  (hours) 1 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
492  hours. 


UMI 


Federal  Register       Voi, 


No    155       Fr;ab\     August  9.   '99B 


41683 


Clearnnct'  (Miier  Robert  N.  tinenrth 
[202!  Q2'--H'-):iii,  R;;reau  of  Aicohoi. 
Totittfxo  aiid  Firearms,  Ryoni  j^0<', 
nso  Ma-isachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt  (202) 
3MS  "860,  (IfficeOf  Managemeii!  ditt' 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
FH  ')( .     «>  -20359  Filed  8-8-96;  8:45  ami 

BtLUNG  COOE  4810-41-P 


Fiscal  Service 

Financial  fwariayernefH  ScrnCc; 
Proposed  Collection  of  information 
Resolution  Authorizing  Execution  ot 
Depositary,  Financial  Agency,  ano 
Collateral  Agreement;  and  Depositary 
Financial  Agency,  and  Collateral 
Agreement 

agency:  Financial  Management  Service, 
^  iscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 


the  for:''!';     Resoui'ion  .•\i!tnn'izing 
F.xe<  uiion  ol  Depositary,  Financial 
Aget  I  \   and  Collateral  Agreement,"  and 
"Deposaarv.  Financial  Agency,  and 
roli3'f-rH;  Attrpement." 
DATES:  \\-  -tf"     oniments  should  be 
»!<.(;       or  Detore  October  8,  1996. 
ADDRESSES:  Direct  all  written  comments 
Fi;;<iia  al  Management  Service,  3361- 
L  75th  Avenue,  Landover,  Maryland 
ori^Rs 

FOR  FURTHER  iNFGRMATiON  CON^AC^ 

Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Aurora  Kassalow, 
Cash  Management  Policy  and  Planning 
Division,  401  14th  St.,  S.W. 
Washington,  D.C.  20227,  (202)  874- 

7-1  C7 

SUPPLEMENTARY  :nformauon:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Resolution  Authorizing 
Execution  of  Depositary,  Financial 
Agency,  and  Collateral  Agreement;  and 
Depositary,  Financial  Agency,  and 
Collateral  Agreement. 

OMB  Number:  None. 

Form  Number:  FMS  5902  and  FMS 
5903. 

Abstract:  These  forms  are  used  by 
financial  institutions  applying  for  status 
as  depositary  of  the  Federal  government 
to  receive  public  funds  and  post  __ 
collateral. 


Current  Actions:  N«  u  i  s'  rmation 
Collection. 

Type  of  Review:  Regular,  new 
Collection. 

Affected  Public:  Business/Financial 
Institutions. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  175. 

Comments:  Comments  submitted  in 
response  to  this  notice  vdll  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of  . 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Dated:  August  2,  1996. 
Mitchell  A.  Levine, 
Assistant  Commissioner. 
[PR  Doc.  96-20268  Filed  8-8-96;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editona)  cofrections  of  previously 
put)(ished  Prestdentiai.  Rule.  Proposed  Rule, 
and  Notice  documents  These  corrections  arp 
prepared  by  ttie  Office  of  the  Federai 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  apoear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960531 152-«1 52-01;  ID. 
042996B1 

RIN0648-AI18 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasita 

Correction 

In  the  correction  to  ruie  uocimient 
96-14,593  appearing  on  page  40481  in 
the  issue  of  Friday.  August  2,  1996,  the 
CFR  cite  should  read  as  set  forth  above. 

BNJJNQ  COOC  1506-01-0 


DEPARTMENT  OF  ENERGY 

48  CFR  Part  909 

RIN  1991-AB24 

Debarment  and  Suspension 
(Procurement)  and  Gcvernmentwlde 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)  and 
Department  of  Energy  Acquisition 
Regulation 

(^.orrection 

In  rule  document  96-16015  beginning 
on  page  19854  in  the  issue  of 
Wednesday,  July  31,  1996,  make  the 
following  corrections: 

909.405     [Corrected] 

On  page  19857,  in  the  third  column, 
m  the  heading  of  909.405,  in  the  second 
line,  "(b)"  should  read  "(f)". 

909.407-3     [Corrected] 

On  [lage  19839,  in  the  first  column,  in 
I  tie  heading  of  9U9.407-3,  in  the  second 
line,  "(c)"  should  read  "(e)". 

8ILUNG  CODE  150S-01-D 


DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  3  and  103 

Executive  Office  for  Immigration 
Review:  List  of  Free  Legal  Services 

Correction 

In  proposed  rule  document  96-19732 
beginning  on  page  40552  in  the  issue  of 
Monday,  August  5,  1996,  make  the 
following  corrections: 

§  3  *>6     [Corrected] 

1.  On  page  40554,  in  the  1st  colimin, 
in  §  3.65(a),  in  the  13th  hne.  insert  "an 
answer"  afler  "submit". 

2.  On  the  same  page,  in  the  same 
column,  in  §  3.65(a),  in  the  19th  line. 
"answers"  should  read  "answer ' 

3.  On  the  same  page,  in  the  same 
colimin,  in  §  3.65(a),  in  the  7th  line  from 
the  bottom,  insert  "or"  after 
"organization's". 

PART  103— (CORRECTED] 

4.  On  the  same  page,  in  the  second 
column,  in  the  heading  of  part  103,  in 
the  second  line,  "SERVICES"  should 
read  "SERVICE". 

BOJJNG  CODE  1606-01-0 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  217 

PNS  No.  1782-96] 

RIN1115-AB93 

Adding  Australia  to  the  List  of 
Countries  Authoriied  To  Participate  in 

the  Vis;*  y^asvef  PMot  Program 

Correction 

In  rule  document  96-19169  beginning 
on  page  39271  in  the  issue  of  Monday, 
July  29. 1996,  make  the  following 
correction: 

$217.5    [Correctad] 

On  page  39273,  in  the  first  coliunn,  in 
§  217.5(a)(1),  in  the  fifth  line  from  the 
bottom  "(Insert  date  of  publication  in 
the  Federal  Register]"  should  read  "July 
29,  1996". 

BILUNG  COOE  1506-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  157 

46  CFR  Parts  31  and  35 

[COD  91-045] 
RIN2115-AE01 

Operational  Measures  To  Reduce  Oil 
Spills  From  Existing  Tank  Vessels 
Without  Double  Hulls 

Correction 

In  rule  document  96-19236  beginning 
on  page  39770  in  the  issue  of  Tuesday, 
July  30,  1996,  maice  the  following 
corrections: 

1.  On  page  39770,  in  the  first  column, 
under  ADDRESSES,  in  the  fifth  line,  "(C- 
LRA/3406)"  shousld  read  "(G-LRA/ 
3406)". 

2.  On  page  39772.  in  the  first  column, 
in  the  first  full  paragraph,  in  the  ninth 
line,  "for"  was  misspelled 

3.  On  page  39773,  in  the  1st  column, 
in  the  4th  full  paragraph,  in  the  11th 
line,  insert  ")"  after  "Il995j". 

4.  On  page  39775,  in  the  first  column, 
in  the  last  paragraph,  in  the  first  line. 
"are"  should  read  "were". 

5.  On  the  same  page,  in  the  second 
column: 

a.  In  the  fourth  line  from  the  top, 
insert  "and"  after  "U.S.". 

b.  In  the  last  paragraph,  in  the  first 
line,  "include"  should  read  "included"; 
and  in  the  second  line,  "rising"  should 
read  "revising" 

6.  On  the  same  page,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  third  line  from  the  bottom, 
"restriction"  should  read  "restrictions". 

7.  On  page  39776,  in  the  1st  column, 
in  the  last  paragraph,  in  the  14th  line 
from  the  bottom,  "place"  should  read 
"placed" 

8.  On  the  same  page,  in  the  2d 
column,  in  the  1st  full  paragraph,  in  the 
14th  line,  insert  "("  before  '§  157.415)". 

9.  On  the  same  page,  in  the  third 
column,  in  the  second  paragraph,  in  the 
fifth  line,  "recommend"  should  read 
"recommended";  and  in  the  tenth  line, 
insert  "that"  after  "recommended". 

10  On  page  39777,  in  the  first 
column,  in  the  last  paragraph,  in  the 
sixth  line  from  the  bottom,  insert  "a" 
after  "in". 

11.  On  the  same  page,  in  the  second 
column,  in  the  second  paragraph,  in  the 
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tenth  line,  "rpc    .-»'n,c 
"requirements". 

12.  On  page  39778,  in  the  nrst 
column,  in  the  first  full  paragrap  n,  in 
the  third  line,  "154.13"  shf  ..  ;  read 
"164.13". 

13.  On  the  same  page,  in  the  third 
column,  in  the  last  paragraph,  in  the 
tenth  line  "as  '  shnuid  'ead    has". 

14.  On  uagp  39~~«  m  •,;ie  third 
column,  in  the  first  paragraph,  .;:  tne 
ninth  line  from  the  botton- 
should  read    alternative  . 

1 3  On  page  39780,  in  the  first 
LMumn   :r  'he  sercad  full  paragraph,  in 
the  rhira  imt'      •!    10-21"  should  read 
"31.10-21 

16.  On  the  same  page  in  tne  3rd 
column,  in  the  1st  paragraph,  in  the 
19th  line,  insert    a"  befon^  ":r;eahur'=""; 
and  m  the  20th  Une,    an    snoiua  read 
"and". 

l-*  On  page  39782: 

a  in  t'le  first  column,  in  the  nr-st 
paragraph,  in  the  third  line,  "ann*-'X 
snouid  read    Annex", 

b  In  the  same  column,  in  the  second 
paragraph,  m  the  eighth  line  from  the 
bottom.,    come"  should  read  "become' 

in  the  same  colimm,  in  the  third 
paragraph,  m  the  seventh  line  from  the 
bottom,  m.sert    tne  cost  cf  after  "than". 

d-  in  the  2d  column,  m  t^ne  22d  line, 
"in"  should  read  "to". 

p  In  the  same  column.  \r\  the  last 
paragraph,  tieginning  m  the  IBth  line. 
remove  "The  estimated  survev  cost  to 
foreign  tankships  wtII  be  $465,000 

f  in  the  third  coiuinn.  m  the  hrst 
paragraph,  begmnmg  in  the  seconc  .me, 
remove  "for  this  measuie  was  calculated 
based  on  the  assumption". 


18  Or:  page  jS^HI.  in  the  second 
column,  in  the  first  ;)aiae.'"api;    n  the 
first  line,  "applied    ^.-i       ,  r^-ic 
"applies". 

19.  On  paee  39785,  in  the  third 
colunm. 

a.  In  the  eighth  line  from  the  top, 
"lift"  should  read  "life" 

h.  In  the  1st  paragraph,  in  the  17th 
line,  "to"  should  rf^ac    in". 

c.  In  the  third  paragraph,  in  the  ninth 
line,  "understood"  should  read 
"understand". 

20.  On  page  39787,  in  the  first 
column,  in  the  third  paragraph,  in  the 
fourth  line,  "157,435"  should  read 
"157.435". 

21.  On  the  same  page,  in  the  second 
colunm,  in  the  second  paragraph,  in  the 
second  line,  "master"  should  read 
"masters" 

§157,02     [Correctdd] 

.;.  Ou  page  39788,  in  the  third 
column  d\  §  157.02(b).  in  the 
incorporation  by  reference  material,  in 
the  fifth  line  after    3-8,"  insert  "and". 

§157. 43.S     [  CofrectecJ^i 

23.  On  page  39789,  in  the  third 
column.  In  §  157.435(a),  in  the  third 
line     svstem"  should  read  "systems". 

§  1 57 .  446     [Corrected] 

.:4   Or.  page  39790,  m  the  first 
coiunin,  m  §  15 7, 445(a),  in  the  fourth 
line,  "section"  shoe  ri  rea  :    ^«  tions". 

§  1 57.455     [Ckxrected] 

25.  On  page  39790,  m  the  third 
column,  in  §157, 455(a)(4),  in  tr.e  nrst 

line,  insert   'master"  after    rankship",  &ilu»«g  yxx  ■iot--c- s 


§157.460     'Correclwdi        't  "^"^  "I'^H*'^ 

26.  On  page  39791 ,  m  the  firat 
column,  in  §  157.460(b),  in  the  first  line, 
after  "sj^em"  insert  a  period. 

PART  35— (CORRECTED: 

27.  On  page  39794,  in  the  first 
column,  in  Uie  authority  citation  for  46 
cm  part  35: 

a.  In  the  first  line,  insert  a  colon  after 
"Authority". 

b  lii  me  third  line,  "DRR"  should 
read  "CFR". 


DEPARTMENT  OF  TRANSPORTATION 
f^Bdera'^  A^atfon  Administraoon 
M  CPR  Par?  "1 

Estabhsnment  o!  Csass  t  Airspace; 
^ibby.  hT" 

Correction 

In  rule  document  96-19674, 
beginning  on  page  40316,  in  the  issue  of 
Friday,  August  2, 1996,  make  the 
following  correction: 

§71.1     [Corrected; 

0-.  r  atc  4    '  ifa,  ui  ine  third  colvunn, 
uncer  Far-agrcph  6005,  in  the  last 
paragraph,  in  the  tenth  line, 
"115»50'00"W"  should  read 
"115»42'00"W". 
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DEPAflTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  23,  25,  and  33 
[Docket  No.  28652;  Notice  No.  96-12] 
RIN2120-AF75 

Airworthiness  Standards;  Rain  and 
Hall  Ingestion  Standards 

AGENCY:  Federai  AviaUon 

.-\dministration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRMJ. 

SUMMARY:  This  document  proposes 
changes  to  the  water  and  hail  ingestion 
standards  for  aircraft  turbine  engines. 
This  proposal  addresses  engine  power- 
loss  and  instability  phenomena 
attributed  to  operation  in  extreme  rain 
or  hail  that  are  not  adequately  addressed 
by  current  requirements.  This  proposal 
also  harmonizes  these  standards  with 
rain  and  hail  ingestion  standards  being 
amended  by  the  Joint  Aviation 
.Authorities  (JAA).  The  proposed 
changes,  if  adopted,  would  establish  one 
set  of  common  requirements,  thereby 
reducing  the  regulatory  hardship  on  the 
United  States  and  worldwide  aviation 
industry,  by  eliminating  the  need  for 
manufactures  to  comply  with  different 
sets  of  standards  when  seeking  type 
certification  from  the  Federal  Aviation 
.Administration  (FAA)  and  JAA. 
DATES:  Comments  to  be  submitted  on  or 
before  .November  7,  1996. 
ADDRESSES:  Comments  on  this  notice 
may  be  delivered  or  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  28652,  Room  915G, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
submitted  must  be  marked:  "Docket  No. 
28652.  Comments  may  also  be  sent 
electronically  to  the  following  Room 
91 5G  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Boudreau,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certificadon  Service,  FAA.  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5229;  telephone 
(617)  238-7117;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  envirorunental,  energy,  federalism. 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regidatory  docket  or  notice  number 
and  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  hght  of  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  on  those  comments  on  which 
the  following  statement  is  made: 
"Conunents  to  Docket  No.  28652."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661).  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 ,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  nimaber  of  this 
NPRM. 

Person  interested  in  being  placed  on 
the  maiUng  Ust  for  future  NPRM's 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 


Distribution  System,  that  describes  the 
application  procedure. 

Background 

Statement  of  the  Problem 

There  have  been  a  number  of  multiple 
turbine  engine  power-loss  and 
instability  events,  forced  landings,  and 
accidents  attributed  to  operating 
airplanes  in  extreme  rain  or  hail. 
Investigations  have  revealed  that 
ambient  rain  or  hail  concentrations  can 
be  amplified  significantly  through  the 
turbine  engine  core  at  high  flight  speeds 
and  low  engine  power  conditions.  Rain 
or  hail  through  the  turbine  engine  core 
may  degrade  compressor  stabihty, 
combustor  flameout  margin,  and  fuel 
control  run  down  margin.  Ingestion  of 
extreme  quantities  of  rain  or  haiF 
through  the  engine  core  may  ultimately 
produce  a  number  of  engine  anomalies, 
including  surging,  power  loss,  and 
engine  flameout. 

Industry  Study 

In  1987  the  Aerospace  Industries 
Association  (AIA)  initiated  a  study  of 
natural  icing  effects  on  high  bypass  ratio 
(HBR)  turbofan  engines  that 
concentrated  primarily  on  the 
mechanical  damage  aspects  of  icing 
encounters.  It  was  discovered  during 
that  study  that  separate  power-loss  and 
instability  phenomena  existed  that  were 
not  related  to  mechanical  damage, 
consequently,  in  1988  another  AIA 
study  was  initiated  to  determine  the 
magnitude  of  these  threats  and  to 
recommend  changes  to  part  33,  if 
appropriate.  AIA,  working  with  the 
Association  Europeenne  des 
Constructeurs  de  Materiel  Aerospatial 
(AECMA),  concluded  that  a  potential 
flight  safety  threat  exists  for  turbine 
engines  installed  on  airplanes  operating 
in  extreme  rain  and  hail.  Further,  the 
study  concluded  that  the  current  water 
and  hail  ingestion  standards  of  14  CFR 
part  33  do  not  adequately  address  this 
threat. 

Engine  Harmonization  Effort 

the  FAA  is  committed  to  undertaking 
and  supporting  harmonization  of 
standards  in  part  33  with  those  in  Joint 
Aviation  Requirements-Engines  (JAR- 
E).  In  August  1989,  as  a  resuh  of  that 
commitment,  the  FAA  Engine  and 
propeller  Directorate  participated  in  a 
meeting  with  the  joint  Aviation 
Authorities  (JAA),  AIA,  and  AECMA. 
The  purpose  of  the  meeting  was  to 
establish  a  philosophy,  guidelines,  and 
a  working  relationship  regarding  the 
resolution  of  issues  arising  from 
standards  that  need  harmonization, 
including  the  adoption  of  new  standards 
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when  needed.  All  parties  agreed  to  work 
in  partnership  to  aduress  jointly  the 
harmonization  :a.sk  The  partnership 
was  later  expanded  to  include  the 
airworthiness  authority  of  Canada. 
Transport  Canada. 

This  partnership  identified  seven 
items  which  where  considered  the  most 
critical  to  the  initial  harmonization 
effort.  New  rain  and  hail  ingestion 
standards  are  an  item  on  this  list  of 
seven  items  and,  therefore,  represent  a 
critical  harmonization  effort. 

Aviation  Rulemaking  Advisory 
Committee  Project 

In  December  1992.  the  FAA  requested 
the  Aviation  Rulemaking  Advisor}- 
Committee  (ARAC)  to  evaluate  the  need 
for  new  rain  and  hail  ingestion 
standards  This  task,  in  turn,  was 
assigned  to  the  Engine  Harmonization 
.Working  Group  (EHWGi  of  the 
Transport  Airplane  and  Engine  Issues 
Group  (T.\E1G1  on  December  11,  1992 
(57  FR  58840)  On  .Sovember  7,  1995, 
the  TAEIG  recommended  tc  the  FAA 
that  it  proceed  with  rulemaking  and 
associated  advison.'  matenal  even 
though  one  manufacturer  has  expressed 
reservations  This  NTRM  and  associated 
advisory  material  reflects  the  ARAC 
recommendations. 

Disposition  of  Objections 

One  manufacturer  participating  in  the 
EHWG  has  expressed  reservations  with 
the  proposal.  The  reservations  focused 
on  the  degree  of  conserv  alism  built  into 
the  assumptions  regarding  weather 
statistics.  These  reservations  include 
concerns  about  a  bias  in  the  hail 
characterization  towards  geographical 
areas  of  extremely  high  hailstorm 
probabilities  and  with  an  apparent 
rounding  up  of  the  hail  threat  definition 
from  8/3  g/m^  to  10  g/m^.  The 
manufacturer  also  expressed  concern 
regarding  the  lack  of  standardized  test 
procediu^s  and  analytical  methods  for 
compliance  within  the  industry. 

During  the  early  phase  of  defining  the 
environmental  threat,  for  both  rain  and 
hail,  engineering  judgment  suggested 
that  expressing  rain  water  content 
(RWC)  and  hail  water  content  (HWC)  as 
a  function  of  a  joint  probability  was  an 
appropriate  method.  That  joint 
probability  is  the  product  of  the  prior 
probability  of  a  storm  occurring  at  a 
given  point  and  the  conditional 
probability  of  a  given  water 
concentration  value  occurring  within 
that  storm.  Given  the  potential  for  a 
pilot  to  avoid  a  storm  and  the  ability  for 
an  engine  to  recover  sufficiently  for 
continued  safe  flight,  a  joint  probability 
of  10~*  was  determined  adequate  for 
establishing  the  certification  standards 


for  rain  and  hail.  Accounting  for  hail 
shaft  exposure  times,  the  hail  threat 
levels  could  vary  from  8.7  g/m'  to  10.2 
g/m'.  The  choice  of  10  g/m'  was  agreed 
to  by  the  EHWG  as  the  certification 
standard  that  would  be  suitable  for  all 
appUcations.  It  was  not  simply  a  round 
up.  Admittedly,  the  only  credible  hail 
data  available  was  for  high  hail 
probability  areas  in  North  America  and 
Europe.  While  these  data  may  not 
represent  the  average  world 
environment,  they  do  represent  areas  of 
high  commercial  air  traffic  through 
whxh  aircraft  equipped  with  turbine 
engines  normally  operate. 

The  EHWG  alsl*  consider  the  proposal 
and  the  associated  harmonization 
activity  to  be  an  effective  method  of 
reaching  a  more  uniform  method  for 
compliance  by  manufacturers.  That 
activity  has  already  fostered  a 
significant  sharing  of  knowledge  on  the 
subject. 

Current  Requirements 

The  current  water  and  large  hailstone 
ingestion  standards  are  valid  tests  for 
addressing  permanent  mechanical 
damage  resulting  from  such  ingestions. 
However,  they  do  not  adequately 
address  engine  power-loss  and 
instability  effects,  such  as  run  down  and 
flameout  at  lower  than  takeoff-rated 
power  settings  for  turbine  engines 
installed  on  airplanes. 

The  EHWG  concluded  that,  with 
respect  to  power- loss  and  instabihty 
effects,  the  current  water  ingestion 
standard  is  adequate  for  turbine  engines 
installed  on  rotorcrafl  (turboshaft 
engines)  as  an  alternative  to  the  new 
rain  and  hail  ingestion  standards.  The 
EHWG  reached  this  conclusion  after  it 
had  reviewed  the  service  experience  of 
rotorcraft  turbine  engines  and  could  not 
find  an  inservice  event  that  would 
indicate  that  the  current  water  ingestion 
standard  are  inadequate  for  that 
apphcation.  There  are  differences 
between  rotorcraft  and  airplanes  that 
help  to  explain  the  differences  in  the 
service  experience  of  rotorcraft  turbine 
engines  versus  other  turbine  engines. 
Rotorcraft  turbine  engines  operate  at 
higher  power  settings  during  descent 
than  turbine  engines  installed  on 
airplanes.  Also,  rotorcraft  operate  at 
lower  flight  speeds  than  airplanes.  The 
combination  of  higher  engine  power  and 
lower  flight  speed  significantly  reduces 
the  water  concentration  amplification 
effects  on  rotorcraft  turbine  engines. 
Therefore,  the  proposed  new  rain  and 
hail  ingestion  standards  apply  to  all 
tiuhine  engines,  while  a  harmonized 
version  of  a  four  percent  water  to  engine 
airflow  by  weight  ingestion  standard  is 


proposed  as  an  alternative  for  turbine 
engines  installed  on  rotorcraft 

General  Discussion  of  the  Proposals 

Section  23.901(d)(2).  §  23.903(a)(2)  and 
§  25.903(a)(2) 

The  proposed  amendments  would 
revise  §  23,903(a)(2)  and  §  25.903(a)(2) 
to  be  consistent  with  the  proposed  part 
33  changes.  Additionally,  proposed 
§  23.901(d)(2)  would  replace  the  current 
text  with  new  text  requiring  each 
turbine  engine  installation  to  be 
constructed  and  arranged  not  to 
jeopardize  compliance  of  the  engine 
with  §  23.903(a)(2).  This  would  ensxire 
that  the  installed  engine  retains  the 
acceptable  rain,  hail,  ice.  and  bird 
ingestion  capabiUties  estabUshed  for  the 
iminstalled  engine  under  §  23.903(a)(2). 

Section  33.77 

The  proposed  amendments  would 
remove  the  large  hailstone  ingestion 
standards  now  specified  in  §  33.77  (c) 
and  (e),  and  place  them  in  new  §  33.78 
(a)(1)  and  (c).  The  proposal  would  also 
harmonize  the  four  percent  water  to 
engine  airflow  by  weight  ingestion 
standard,  currently  specified  in  §  33.77 
(c)  and  (e).  and  place  it  in  new 
§  33.78(b)  as  an  alternative  standard  for 
rotorcraft  turbine  engines  to  the 
proposed  new  rain  and  hail  ingestion 
standards.  New  water  and  hail  ingestion 
standards  for  all  turbine  engines  would 
be  introduced  in  new  §  33.78(a)(2).  All 
rain  and  hail  ingestion  standards  would 
then  be  found  in  one  section,  as  in  the 
current  JAR-E. 

The  intent  of  the  current  water 
ingestion  standard  is  to  address  a 
number  of  concerns  including  power- 
loss,  instability,  and  the  potential 
hazardous  effects  of  water  associated 
with  case  contraction.  As  stated 
previously,  there  have  been  numerous 
power-loss  and  instabihty  events  on 
airplane  turbine  engines  since  the 
standard  was  promulgated  (39  FR 
35463,  October  1. 1974).  The  need  to 
better  address  power-loss  and  instability 
effects  at  lower  than  takeoff-rated  power 
settings  led  to  the  proposed  new 
standards  for  all  turbine  engines  (new 
§  33.78(a)(2)).  Collectively,  the  proposed 
new  standards  and  the  proposed 
changes  as  contained  in  new  §  33.78 
(a)(2)  and  (b)  also  better  address 
potential  concerns  associated  with  case 
contractions  on  turbine  engines  since 
they  are  based  on  a  more  thorough 
imderstanding  of  the  in-flight  effects  of 
rain  and  hail  ingestion. 

Section  33.78 

The  proposed  §  33.78  would 
consolidate  all  harmonized  rain  and  hail 
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ingestion  standards  for  turbine  engines, 
and  the  corresponding  harmonized 
acceptance  criteria,  into  a  single  section. 
The  proposal  also  introduces  new  rain 
and  hail  ingestion  standards  for  turbine 
engines  to  address  the  power-loss  and 
instabihtv  phenomena  identified  by  AIA 
and  AECMA. 

Currently,  part  33  and  JAR-E  have 
different  acceptance  criteria  for  the 
water  and  large  hailstone  ingestion 
standards.  In  general,  part  33  does  not 
permit  any  sustained  power  or  thrust 
loss  after  the  ingestion,  while  JAR-E 
permits  some  power  or  thrust  loss  and 
some  minimal  amount  of  mechanical 
damage.  The  EHWG  determined, 
however,  that  the  current  FAA  post 
ingestion  power  loss  criterion  does  not 
consider  thrust  and  power  loss 
variabilities,  such  as  inherent 
measurement  inaccuracies.  Therefore, 
allowing  some  measured  power  or 
thrust  loss  would  be  reasonable  but 
must  not  reduce  the  level  of  safety 
intended  by  these  requirements. 

The  EHWG  concluded  that  sufficient 
airplane  performance  margins  exist  to 
permit  sustained  post  ingestion  power 
or  thrust  losses  up  to  3  percent  at  any 
value  of  the  power  or  thrust  setting 
parameter  Variabilities  and 
uncertainties  associated  with  thrust  and 
power  measurements  could  conceivably 
result  in  upwards  of  a  3  percent  power 
or  thrust  measurement  error.  Therefore, 
measured  post  ingestion  power  or  thrust 
losses  up  to  3  percent  are  acceptable 
and  do  not  represent  a  reduction  in  the 
level  of  safety  provided  by  current  FAA 
water  and  large  hailstone  ingestion 
standards.  However,  measured  post 
ingestion  power  or  thrust  losses  greater 
than  3  percent,  at  any  value  of  the 
primary  power  or  thrust  setting 
parameter,  can  only  be  accepted  when 
supported  by  appropriate  airplane 
performance  assessments. 

The  EHWG  also  discussed  levels  of 
acceptable  engine  performance 
degradation  that  might  be  experienced 
as  a  result  of  certification  testing.  This 
degradation  is  a  power  or  thrust 
reduction  when  pre-test  and  post  test 
comparisons  are  made  at  any  given 
values  of  the  engine  manufacturer's 
normal  performance  parameters  other 
than  the  pnmary  power  or  thrust  setting 
parameter  This  power  or  thrust 
degradation  must  not  affect  the 
measured  power  or  thrust  of  the  engine 
at  any  value  of  the  primary  power  or 
thrust  setting  parameters,  but  would 
tend  to  .-Bduce  the  available  gas  path 
temperature  margin  of  the  engine  after 
the  test.  It  is  the  judgment  of  the  EHWG, 
based  on  certification  and  development 
test  experience,  that  current  and  future 
technology  engines  should  be  capable  of 


demonstrating  less  than  10  percent 
engine  performance  degradation  from  a 
single  hail  or  rain  ingestion  event.  Some 
members  of  the  EHWG  beUeve  that 
values  greater  than  1 0  percent  can  be 
safely  accoounodated,  but  consensus 
could  not  be  obtained  in  defining  this 
uppermost  value.  The  EHWG  accepted 
the  10  percent  value  as  a  compromise 
certification  standard  for  future  use  in 
the  context  of  rain  and  hail  ingestion 
testing.  In  the  event  that  future 
certification  tests  result  in  engine 
performance  degradations  that  exceed 
10  percent,  the  actual  demonstrated 
level  must  be  evaluated  for  acceptabiUty 
against  the  criterion  of  aircraft  safety. 

The  proposed  new  rain  and  hail 
ingestion  standards  to  address  the 
power  loss  and  instabiUty  phenomena 
refer  to  a  proposed  new  FAR  part  33 
appendix  for  a  definition  of  maximum 
concentrations  of  rain  and  hail  in  the 
atmosphere.  It  is  expected  that  a 
combination  of  tests  and  analyses  would 
be  needed  to  demonstrate  compliance. 
Therefore,  this  proposal  allows  for 
various  means  of  compliance. 

Allowing  various  means  of 
compUance  has  distinct  advantages.  The 
variables  associated  with  an  ingestion 
event  are  best  addressed  through  a 
combination  of  tests  and  analyses.  Also, 
it  is  anticipated  that  further  insight  into 
the  phenomenon  of  rain  and  hail 
ingestion  would  be  gained  through  the 
development  of  these  various 
compliance  methods.  Finally,  the 
EHWG  believes  that  applicants  would 
develop  compUance  methods  which 
minimize  the  cost  impact. 

Rain  and  hail  ingestion  standards 
embodied  in  this  rule  represent  an 
extremely  remote  probabifity  of 
encounter  (1x10  ~*).  They  are  based  on 
current  assessments  of  atmospheric  and 
meteorological  conditions  and  aircraft 
engine  service  experience.  Both  the 
FAA  and  the  JAA  agree  that  the  need  for 
revised  standards  should  be  considered 
as  additional  service  and  atmospheric 
data  warrant. 

Appendix  B 

Proposed  Appendix  B  defines  the 
certification  standard  atmospheric 
concentrations  of  rain  and  hail.  These 
values  were  derived  through  detailed 
meteorological  surveys  and  statistical 
analyses  and  represent  an  extremely 
remote  aircraft  encounter. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C.  3501 
et  seq.],  there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 
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International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  international  standards 
and  recommended  practices  and  Joint 
Aviation  Authorities  requirements  and 
has  identified  no  difference  in  these 
proposed  amendments  and  the  foreign 
regulations. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980/equires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the'Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  justify  its 
costs  and  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  DOT'S  Regulatory  PoUcies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  jf  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  svunmarized  below. 

Incremental  Certification  Costs 

The  proposed  rule  would  permit  a 
range  of  compliance  options,  thereby 
enabling  manufacturers  to  select  cost- 
minimizing  approaches.  Approaches 
that  maximize  the  use  of  analytical 
methods  would  most  likely  be  the  least 
expensive  means  to  demonstrate 
compliance,  while  approaches  that  rely 
primarily  on  engine  testing  in  a 
simulated  rain  and  hail  environment 
would  Ukely  be  the  most  costly. 
Incremental  cost  estimates  supplied  by 
industry  varied  depending  on  engine 
model  and  the  testing  method  used. 

FAA  conservatively  estimates  that 
incremental  certification  costs  for 
airplane  turbine  engines  would  be 
approximately  $667,000;  this  includes 
$300,000  in  additional  engineering 
hours,  and  5367,000  for  the  prorated 
share  of  the  cost  of  a  test  faciUty. 

Incremental  Manufacturing  and 
Operating  Costs 

Predicting  the  rule's  effect  on 
manufacturing  costs  is  complicated  by 
design/cost  tradeoffs,  the  large  number 
of  permutations  of  modifications  that 
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could  achieve  the  aesired  result,  and 
because  engine  design  takes  place  in  the 
context  of  constant  technological 
change  Based  on  discussions  with 
industry  representatives,  the  FAA 
expects  that,  once  rain/hail  centrihjging 
and  engine  cycle  models  are 
established,  compliance  wrouldbe 
accomplished  through  design 
modifications  that  would  have  little 
impact  on  manufacturing  costs.  Such 
design  features  may  affect:  (1)  fan  blade/ 
propeller,  (2]  spinner/nose  cone,  (3) 
bypass  splitter,  (4)  engine  bleeds,  (5) 
accessory  loads,  (6)  variable  stator 
scheduling,  and  (7)  fuel  control. 
Similarly,  the  FAA  expects  that  the  rule 
would  have  a  negligible  effect  on 
operating  costs  (again,  based  on 
discussions  with  industry 
representatives). 

Expected  Benefits 

Rain  or  hail  related  in-flight  engine 
shutdowns  are  rare  occurrences.  This  is 
due,  in  large  part,  to  the  high  quaUty  of 
meteorological  data  available  to  ground 
controllers  and  pilots,  and  to  well 
established  weather  avoidance 
procedures.  However,  while  such  events 
are  infrequent,  they  pose  a  serious 
hazard  because  they  typically  occur 
duiring  a  critical  phase  of  flight  where 
recoverjtis  difficult  or  impossible. 

An  examination  of  FAA  and  National 
Transportation  Safety  Board  (NTSB) 
records  revealed  two  accidents  that 
were  the  result  of  inflight  engine 
shutdowns  or  rundowns  caused  by 
excessive  water  ingestion.  In  each  case, 
the  aircraft  was  in  the  descent  phase  of 
flight.  These  accidents  form  the  basis  of 
the  expected  benefits  of  the  proposed 
rule,  as  summarized  below.  However, 
the  following  summary  should  be 
considered  a  conservative  estimate  of 
the  rule's  potential  benefits  for  three 
reasons. 

First,  the  rule  should  have  the  effect 
of  increasing  turbine  engine  water 
ingestion  tolerance  regardless  of  the 
source  of  water.  The  historical  record 
shows  that  many  accidents  (not 
included  in  the  following  benefit 
estimates)  were  caused  by  other  forms  of 
water  such  as  snow  and  graupel.  It  is" 
possible  that  the  aircraft  in  some  of 
these  cases  would  have  benefited  from 
the  proposed  rule. 

Second,  several  other  incidents,  while 
not  resulting  in  a  crash,  nevertheless 
had  catastrophic  potential.  This 
potential  could  be  exacerbated  by  the 
development  of  more  efficient  turbofan 
powerplants  which  have  permitted  large 
aircraft  designs  incorporating  fewer 
engines.  An  industry-  study  identified 
seven  events  (not  recorded  in  either  the 
FAA  or  NTSB  databases)  in  which  rain 


and/or  hail  affected  two  or  more  engines 
and  resulted  in  an  inflight  shutdown  of 
at  least  one  engine. 

Third,  heavy  rain  and  hail  are  often 
accompanied  by  severe  turbulence  and 
windshear.  While  recovery  from  a  water 
induced  engine  shutdown  is  frequently 
successful,  the  ability  to  maintain 
engine  power  during  an  encounter  with 
an  unexpected  dowmdraft  coiild  be 
crucial  to  avoiding  a  crash. 

Benefits  of  Prevented  Aircraft  Damage 

The  available  accident  and  aircraft 
usage  data  suggest  the  categories  that  are 
used  to  classify  the  benefits  of  the 
proposed  rule.  These  classifications  are: 
(1)  Large  «dr  carrier  aircraft  (major  and 
national  air  carriers),  and  (2)  other  air 
carrier  aircraft  (large  regional,  medium 
regional,  conunuter,  and  other  small 
certificated  air  carriers). 

An  examination  of  accident  records 
for  the  period  1975-90,  indicates  that, 
in  the  absence  of  the  proposed  rule,  the 
probability  of  a  hull  loss  due  to  a  water 
induced  loss  of  engine  power  is  0.0104 
per  milUon  airplane  departures  for  large 
air  carriers,  and  0.0276  per  million 
airplane  departures  for  other  air  carriers. 

The  calculation  of  the  rule's  benefits, 
then,  depends  on  the  degree  to  which 
the  rule  can  reduce  this  risk.  According 
to  industry  representatives,  compliance 
with  the  proposed  standards  would 
reduce  the  accident  rate  by  two  orders 
of  magnitude.  That  is,  the  rule  is 
expected  to  be  99  percent  effective  in 
reducing  water  ingestion  accidents. 
FAA  estimates  that  the  annual  average 
benefits  per  airplane  from  prevented 
aircraft  damage  would  be  approximately 
$337  and  $97  for  large  air  carriers  and 
other  air  carriers,  respectively. 

Benefits  of  Prevent  Injuries  and 
Fatalities 

Using  projections  from  the  FAA 
Aviation  Forecast,  this  analysis  assumes 
that  the  average  large  air  carrier  airplane 
has  168  seats  and  a  load  factor  of  61 
percent.  The  average  regional  airplane  is 
assumed  to  have  30  seats  and  a  load 
factor  of  51  percent.  The  estimated 
distribution  of  fatal,  serious,  and  minor 
injuries  is  derived  from  the  actual 
distribution  of  casualties  in  the 
accidents  cited  above.  On  the  basis  of 
these  assumptions,  FAA  estimates  the 
annual  benefits  of  prevented  casualties 
per  airplane  would  be  $3,062  for 
operations  by  large  air  carriers  and  $706 
for  operations  by  other  air  carriers. 

Benefit-Cost  Analysis 

The  benefits  and  costs  of  the  proposed 
rule  are  compared  for  two  representative 
engine  certifications  using  the  following 
assumptions:  (1)  For  each  certification. 


50  engines  are  produced  per  year  for  10 
years  (500  engines),  (2)  incremental 
certification  costs  are  incurred  in  year 
"0",  (3)  engine  production  begins  in 
year  "3",  (4)  the  first  engines  enter 
service  in  year  "4",  (5)  each  engine  is 
retired  after  10  years,  (6)  the  discount 
rate  is  7  percent.  Also,  in  order  to 
compare  incremental  engi^ie  costs  vsrith 
expected  benefits  (which  are  expressed 
in  terms  of  the  reduction  in  the  airplane 
accident  rate)  this  analysis  assumes  that 
each  airplane  has  two  engines. 

For  each  airplane/engine  type,  the 
annual  benefit  per  aircraft  is  the  sum  of 
the  expected  property  and  casualty 
benefits.  The  total  benefit  for  each  type 
certification,  then,  is  the  product  of  the 
per  aircraft  aimual  benefit  and  the 
number  of  aircraft  in  service  summed 
over  the  Ufe  of  the  engines.  Thus,  for 
representative  type  certifications, 
discounted  lifecycle  benefits  would  be 
approximately  $3.7  million  and  $0.8 
million  for  operations  by  large  air 
carriers  and  other  air  carriers, 
resi>ectively. 

FAA  finds  that  the  rule  would  be  cost- 
beneficial.  Under  conservative 
production,  service  life,  and 
incremental  engine  certification  cost 
assumptions,  the  expected  discounted 
benefits  of  prevented  casualties  and 
aircraft  damage  would  exceed 
discounted  costs  by  a  factor  ranging 
fitim  5.5  ($3,661.084/$667,000)  for 
operations  by  large  air  carriers  to  1.3 
($864,696/$667,000)  for  operations  by 
other  air  carriers. 

Harmonization  Benefits 

In  addition  to  the  benefits  of 
increased  safety,  the  rule  harmonizes 
with  JAR  requirements,  thus  reducing 
costs  associated  with  certificating 
aircraft  turbine  engines  to  differing 
airworthiness  standards. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
uimecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
FlexibiUty  Analysis  if  a  rule  is  expected 
to  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  Based  on  the  standards  and 
thresholds  specified  in  implementing 
FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance,  the 
FAA  has  determined  that  the  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small 
manufacturers  or  operators  because  no 
turbine  engine  manu&cturer  is  a  "small 
entity"  as  defined  in  the  order. 
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International  Trade  Impact  Assessment 

The  rule  wouid  have  little  ir  ru.  e.fiec 
on  trade  for  either  1    S  firms  m<trketing 
turbine  engines  m  foreign  markets  or 
foreign  firais  marketmg  tiirbme  engines 
in  the  US 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Slates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sulficien* 
federahsm  implications  fo  warrant  the 
preparation  of  a  Federalism  Assessment 

Conclusion 

For  the  reasons  discussed  above, 
including  the  findings  \n  the  Regulatory 
Flexibility  Determination  and  the 
International  Trade  Impact  Analysis,  the 
FA.\  has  determined  that  this  proposed 
regulation  is  not  significant  under 
Executive  Order  12866  In  addition,  the 
FAA  certifies  that  this  proposal,  if 
adopted,  would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .^ct.  This  proposal  is  not 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
.\  cnp\  may  be  obtained  by  contacting 
the  person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT 

List  of  Subjects  in  1 4  C  FK  Farts  23,  25, 
and  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .\mendment 

111  Lunsideration  of  the  foregoing,  the 
Federal  .Aviation  Administration 
proposes  to  amend  parts  23,  25,  and  33 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  23,  14  CFR  part  25,  and  14 
CFR  part  33)  as  follows: 


PART  23— AIRWORTHINESS 
STANDARDS   NORMAL,  UTILITY, 
ACROBATIC  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Autfaortty:  49  U.S.C  106{k),  40113,  44701, 
44702,  44704. 

2.  Section  23.901  is  amended  by 
revising  paragraph  (d1(2)  to  read  as 
follows: 

§  23.901     installation. 


(d)  •   •  • 

(2)  Ensure  that  the  capability  of  the 
installed  engine  to  withstand  the 
ingestion  vji  rain,  hail,  ice.  and  birds 
into  the  engine  inlet  is  not  less  than  the 
capability  established  for  the  engine 
itself  under  §  23.903(a)(2). 
•        •        •        •        • 

3.  Section  23.903  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  23.903    Engines 

(a)*   •   • 

(2)  Each  txirbine  engine  must  either — 

(i)  Comply  with  §  33.77  and  §  33.78  of 
this  chapter  for  an  airplane  for  which 
application  for  type  certification  is 
made  on  or  after  [Insert  effective  date  of 
final  rule);  or 

(ii)  Comply  with  §  33.77  of  this 
chapter  in  effect  on  October  31, 1974, 
and  must  have  a  foreign  object  ingestion 
service  history  that  has  not  resvdted  in 
any  unsafe  condition  for  an  airplane  for 
which  application  for  type  certification 
was  made  before  (Insert  effective  date  of 
final  rule):  or 

(iii)  Be  shown  to  have  a  foreign  object 
ingestion  service  history  in  similar 
installation  locations  which  has  not 
resulted  in  any  unsafe  condition. 

Note:  §  33.77  of  this  chapter  in  effect  on 
October  31, 1974,  was  published  in  14  CFR 
parts  1  to  59,  Revised  as  of  January  1, 1975. 
See  39  FR  35467;  October  1, 1974. 


PART  25— AmwORTHINESS 
STANDARDS   TRANSPORT 

CATEGOPV  AIRPLANES 

4.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702.  44704 

5,  Section  25  903  is  amended  by 
revismg  paragraph  (aj(2j  to  read  as 
follows: 

§25.903    Engines. 

(a)*  *   * 

(2)  Each  turbine  engine  must  either — 

(i)  Comply  with  §  33.77  and  §  33.78  of 
this  chapter  for  an  airplane  for  which 
application  for  type  certification  is 
made  on  or  after  [Insert  effective  date  of 
final  ruiej;  or 

(ii)  Comply  with  §  33.77  of  this 
chapter  in  effect  on  October  31.  1974. 
and  must  have  a  foreign  object  ingestion 
service  history  that  has  not  resulted  in 
any  unsafe  condition  for  an  airplane  for 
which  apphcation  for  type  certification 
was  made  before  [Insert  effective  date  of 
final  rule];  or 

(iii)  Be  shown  to  have  a  foreign  object 
ingestion  service  history  in  similar 
installation  locations  which  has  not 
resulted  in  any  unsafe  condition. 

Note:  §  .33  77  of  this  chapter  in  effect  on 
October  31.  1974.  was  published  m  14  CFR 
parts  1  to  59.  Revised  as  of  lanuary  1, 1975. 
See  39  FR  35467;  October  1.  1974. 


PART  33— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

6.  The  authonty  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702,  44704. 

7.  Section  33.77  is  amended  by 
revising  paragraphs  (c)  and  (e)  to  jead  as 
follows: 

§33.77     Foreign  Object  ingestion. 


(c)  Ingestion  of  ice  under  the 
conditions  prescribed  in  paragraph  (e) 
of  this  section,  may  not  cause  a 
sustained  power  or  thrust  loss  or  require 
the  engine  to  be  shut  down. 
»        «        «        *        » 

(e)  Compliance  with  paragraphs  (a), 
(b),  and  (c)  of  this  section  must  be 
shown  by  engine  test  under  the 
following  ingestion  conditions: 


Fofeign  ob)ect 

Test  quantity 

Speed  of  foreign  object 

Engine  operation 

ingestion 

Birds 

J-ounce  size  .„ 

One  for  each  50  square  iry:hes  of 

Liftoff  speed  of  typtcai 

Takeoff 

In  rapid  sequence  to 

inlet  area,  or  fraction  ttiereof,  up 

aircraft 

simulate  a  floci'.  en- 

to a  maximum  of  1 6  birds.  Three- 

counter  and  aimed  at 

ounce  bird  ingestion  not  required 

selected  critical  areas. 

if  a  1^/^i-pound  bird  wilt  pass  the 

inlet  guide  vanes  into  the  rotor 

Wades. 
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Foreign  object       ' 

'      "■  ■    Test  quantity              "* <?"^- Speed  of  fore»gr.  obiec* 

Engine  operaton 

Ingestion 

1  ^A-fiOiind  size 

One  for  the  first  300  square  irx;hes    initia  dimb  speeo  oi 

Takeoff 

In  rapid  sequence  to 

of  mlet  area,  if  it  can  enter  the 

"voica  aircraft. 

simulate  a  fhx^k  erv 

Inlet,  pkis  one  for  each  adcRtional 

counter  and  aimed  at 

600  square  inches  of  Irtet  area,  or 

selected  cr1tk»l  areas. 

fraction,  thereof  up  to  a  maxinnum 

of  8  birds. 

4-pound  size 

One,  if  it  can  enter  the  inlet 

Maximum  climb  speed 
of  typical  aircraft,  if 

MAvimiim  cnmnA 

Aimed  at  critk^  area. 

the  en^ne  has  inlet 

guide  vanes. 

■ 

Liftoff  speed  of  typical 

Takeoff 

Aimed  at  critical  area. 

aircraft,  if  ttie  engine 

does  not  have  inlet 

guide  vanes. 

Ice 

Maximum  accumulation  on  a  typical 
inlet  cow)  and  engine  face  result- 

Suciced in 

Maximum  cruise 

To  simulate  a  continu- 

ous  maximum  icing 

ing  from  a  2-minute  delay  in  actu- 

encounter at  25°F. 

ating  anti-icing  system,  or  a  slab 

of  ice  which  is  comparable  in 

weigM  or  thickness  for  that  size 

engine. 

Note:  The  term  "inlet  area"  as  used  in  this  section  means  the  engine  inlet  projected  area  at  the  front  face  of  the  engine.  It  includes  the  pro- 
jected area  of  any  spinner  or  txjilet  nose  that  is  provided. 


8.  Section  33.78  is  added  to  part  33, 
to  read  as  follows: 

§  33.78    Rain  and  hail  Ingestion. 

(a)  All  engines.  (1)  The  ingestion  of 
large  hailstones  (0.8  to  0.9  specific 
gravity)  at  the  maximum  rough  air 
speed,  up  to  15,000  feet  (4,500  meters), 
associated  with  a  representative  aircraft, 
with  the  engine  at  maximum  continuous 
power,  may  not  cause  unacceptable 
mechanical  damage  or  imacceptable 
power  or  thrust  loss  after  the  ingestion, 
or  require  the  engine  to  be  shut  down. 
One-half  the  number  of  hailstones  shall 
be  aimed  randomly  over  the  inlet  face 
area  and  the  other  half  aimed  at  the 
critical  inlet  fact  area.  The  hailstone 
number  and  size  shall  be  determined  as 
follows: 

(i)  One  1-inch  (25  millimeters) 
diameter  hailstone  for  engines  with  inlet 
area  of  not  more  than  100  square  inches 
(0.0645  square  meters). 

(ii)  One  1-inch  (25  millimeters) 
diameter  and  one  20-inch  (50 
millimeters)  diameter  hailstone  for  each 
150  square  inches  (0.0968  square 
meters)  of  inlet  area,  or  fraction  thereof, 
for  engines  with  inlet  area  more  than 
100  square  inches  (0.0645  square 
meters). 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  it  must  be  shown  that 
each  engine  is  capable  of  acceptable 
operation  throughout  its  specified 
operating  envelope  when  subjected  to 
sudden  encounters  with  the  certification 
standard  concentrations  of  rain  and  hail, 
as  defined  in  Appendix  B  to  this  part. 
Acceptable  engine  operation  precludes 
flameout,  run  down,  continued  or  non- 
recoverable  surge  or  stall,  or  loss  of 
acceleration  and  deceleration  capabiUty 


during  any  three  minute  continuous 
period  in  rain  and  during  any  30  second 
continuous  period  in  hail.  It  must  also 
be  shown  after  the  ingestion  that  there 
is  no  unacceptable  mechanical  damage, 
unacceptable  power  or  thrust  loss,  or 
other  adverse  engine  anomalies, 
(b)  Engines  for  rotocraft.  As  an 
alternative  to  the  requirements  specified 
in  paragraph  (a)(2)  of  this  section,  for 
rotocraft  turbine  engines  only,  it  must 
be  shown  that  each  engine  is  capable  of 
acceptable  operation  during  and  after 
the  ingestion  of  rain  with  an  overall 
ratio  of  water  droplet  flow  to  airflow,  by 
weight,  with  a  imiform  distribution  at 
the  inlet  plane,  of  at  least  foiu-  percent. 
Acceptable  engine  operation  precludes 
flameout,  nm  down,  continued  or  non- 
recoverable  surge  or  stall,  or  loss  of 
acceleration  and  deceleration  capabiUty. 
It  must  also  be  shown  after  the  ingestion 
that  there  is  no  unacceptable 
mechanical  damage,  unacceptable 
power  loss,  or  other  adverse  engine 
anomaUes.  The  rain  ingestion  must 
occur  imder  the  following  static  groimd 
level  conditions: 

(1)  A  normal  stabilization  period  at  ' 
take-off  power  without  rain  ingestion, 
followed  immediately  by  the  suddenly 
commencing  ingestion  of  rain  for  three 
minutes  at  tfikeoff  power,  then 

(2)  Continuation  of  the  rain  ingestion 
during  subsequent  rapid  deceleration  to 
minimum  idle,  then 

(3)  Continuation  of  the  rain  ingestion 
during  three  minutes  at  minimum  idle 
power  to  be  certified  for  flight 
operation,  then 

(4)  Continuation  of  the  rain  ingestion 
during  subsequent  rapid  deceleration  to 
takeoff  power. 


(c)  Engines  for  supersonic  airplanes. 
In  addition  to  complying  with 
paragraph  (a)(1)  of  this  section,  a 
separate  test  for  supersonic  airplane 
engines  only,  shall  be  conducted  with 
three  hailstones  ingested  at  supersonic 
cruise  velocity.  These  hailstones  shall 
be  aimed  at  the  engine's  critical  face 
area,  and  their  ingestion  must  not  cause 
unacceptable  mechanical  damage  or 
unacceptable  power  or  thrust  loss  after 
the  ingestion  or  require  the  engine  to  be 
shut  down.  The  size  of  these  hailstones 
shall  be  determined  from  the  linear 
variation  in  diameter  from  1-inch  (25 
millimeters)  at  35,000  feet  (10.500 
meters)  to  1/4-inch  (6  millimeters)  at 
60,000  feet  (18,000  meters)  using  the 
diameter  corresponding  to  the  lowest 
expected  supersonic  cruise  altitude. 
Alternatively,  three  larger  hailstones 
may  be  ingested  at  subsonic  velocities 
such  that  the  kinetic  energy  of  these 
larger  hailstones  is  equivalent  to  the 
appUcable  supersonic  ingestion 
conditions. 

(d)  For  an  engine  that  incorporates  or 
requires  the  use  of  a  protection  device, 
demonstration  of  the  rain  and  hail 
ingestion  capabilities  of  tl.e  engine,  as 
required  in  paragraphs  (a),  (b),  and  (c) 
of  this  section,  ihay  be  waived  wholly 
or  in  part  by  the  Administrator  if  the 
applicant  shows  that: 

(1)  The  subject  rain  or  hail 
constituents  are  of  a  size  that  will  not 
pass  through  the  protection  device; 

(2)  TTie  protection  device  will 
withstand  the  impact  of  the  subject 
water  constituents;  and 

(3)  The  subject  water  constituents, 
stopped  by  the  protective  device,  will 
not  obstruct  the  flow  of  induction  air 
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into  the  engine  rt-sutting  in  damage, 
power  or  !nrust  loss,  or  other  adverse 
engine  anomalies  in  excess  of  what 
would  be  accepted  in  paragraphs  (a),  (b), 

and  (c)  of  th;s  section. 

9  App'M.a.x  B  is  added  to  part  33,  to 
read  as  loiiuus. 


\op*-iulix  B  u>  Pan  J3    -(.ertification 
siantiarii  ArnMisphFru  (,orjcentrations 
ol  Ratn  Aad  kknik 

Figure  Bl.  Table  Bl,  Table  B2.  Table  B3, 
and  Table  B4  specify  the  atmospheric 
concentrations  and  size  distributions  of  rain 
and  hail  for  establishing  certification,  in 
accordance  with  the  requirements  of 
§  33.78(a)(2).  In  conducting  tests,  normally  by 
spraying  liquid  water  to  simulate  rain 


CDfiasUons  and  ov  deiivermg  riaiistones 
fabricated  from  ;ce  lo  simulate  hd,. 
conditions,  th.e  use  of  water  dnjpiets  and 
hailstones  having  shapes   'iizesand 
distributions  of  sizes  otiier  thax;  those 
defined  in  this  Appendix  B,  or  the  use  of  a 
single  size  or  shape  for  each  water  droplet  or 
hailstone,  can  be  accepted,  provided  the 
applicant  shows  that  the  substitution  does 
not  reduce  the  severity  of  the  test. 
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Table  B1  --CEP"nFiCA"iON  S"^andard 
Atmospheric  Rain  Concentrations 


APiiUOe    feel, 
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(PC)  Study.  Project  PC  338-1 .  June  1990. 

ksued  in  Washington,  DC  on  August  2, 
1996 
Elizabeth  Yoest, 

Acting  Director,  Aircraft  Certification 

Services. 

(FR  Doc.  96-20265  Filed  a-&-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  122 

[FRL-6533-71 

Interpretative  Policy  Memorandum  on 
Reappllcation  Requirements  for 
Municipal  Separate  Storm  Sewer 
Systems 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Policy  statement;  interpretation. 

summary:  By  today's  notice  EPA 
announces  federal  policy,  signed  by 
Robert  Ferciasepe.  Assistant 
Adnimistrator  tor  Water,  on  May  17, 
1996.  regarding  application 
requirements  for  renewal  or  reissuance 
of  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  for 
municipal  separate  storm  sewer  systems 
(MS4s)  Today's  action  responds  to 
requests  from  municipalities  and 
NPDES  permit  writers  for  clarification 
about  regulations  which  do  not  appear 
to  address  reapplication  reqmrements, 
i.e.,  pemnt  reissuance.  Today's  notice 
explains  that  MS4  permit  applicants 
and  .NPDES  permit  writers  have 
considerable  discretion  to  customize 
appropriate  and  streamlined 
reapplication  requirements  on  a  case-by- 
case  basis,  specifically,  by  using  the 
fourth  year  axmual  report  as  the 
principal  reapplication  docimient. 
EFFECTIVE  DATE:  This  policy  is  effective 
Mav  17,  1996 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Fonseca,  Office  of  Wastewater 
Management.  MC-4203,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S\V..  Washington.  DC  20460. 
(2021-260-0592,  e-mail: 
Fonseca.Marilyn@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  The  text  of 
this  pol!C\  IS  as  tolii  .'.\b. 

Municipal  Separate  Storm  Sewer 
System  Permit  Reapplication  Policy 

The  1987  amendments  to  the  Clean 
Water  Act  added  Section  402(p)  which 
directed  the  Envirotunental  Protection 
Agency  to  establish  regulations 
governing  storm  water  discharges  under 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program. 
Early  in  the  program.  Congress 
specifically  required  NPDES  permits  for 
municipal  separate  storm  sewer  systems 
(MS4s)  serving  populations  over 
100,000  In  response.  EPA  promulgated 
regulations  in  1990  that  established 
permit  application  requirements  for 
MS4s  that  serve  populations  over 
100,000.  MS4  permits  have  since  been 


drafted  and  finalized  for  many 
municipal  systems.  A  number  of  MS4 
permits  are  due  to  expire  and  must  be 
reissued. 

EPA  is  providing  this  policy 
memorandum  to  outline  permit 
reapplication  requirements  for  regulated 
MS4s.  There  are  three  components  to 
EPA's  reapplication  pohcy  Fu^t,  EPA  is 
not  requiring  that  the  process  used  for 
part  1  and  2  of  the  initial  permit 
application  be  repeated  in  full.  Second, 
EPA  has  identified  basic  information 
that  should  be  included  in  every 
reapplication  package.  Finally,  EPA  is 
seeking  to  improve  existing  MS4  storm 
water  management  programs  by  using 
information  and  experience 
municipalities  have  gained  during  the 
previous  permit  term. 

Is  a  Permit  Reapplication  Necessary? 

Yes.  The  requirement  that  all  point 
source  discharges  authorized  by  a 
NPDES  permit  must  reapply  is  well 
established  at  40  CFR  122.41(b)  and 
122.46(a): 

Duty  to  reapply.  If  the  permittee  wishes  to 
continue  an  activity  regulated  by  this  pennit 
after  the  expiration  date  of  this  permit,  the 
permittee  must  apply  for  and  obtain  a  new 
permit 

Duration  of  permits.  NPDES  peraiits  shall 
be  effective  for  a  fixed  term  not  to  exceed  5 
years. 

The  reapplication  requirement  is  also 
found  at  40  CFR  122.21(d): 

Duty  to  reapply. .  .  .  All  other  permittees 
with  ciirrently  e&ctive  p)ennits  shall  submit 
a  new  application  180  days  before  the 
existing  permit  expires, 

Therefore,  all  regtilated  Phase  I  MS4s 
need  to  participate  in  a  permit 
reapplication  process. 

Where  a  complete  reapplication 
package  has  been  submitted  as  directed 
by  the  permit  authority,  conditions  of  an 
expired  MS4  permit  will  continue  until 
the  effective  date  of  a  new  permit,  as 
stated  in  40  CFR  122.6(a)  and  (b); 

(a)  EPA  permits.  When  EPA  is  the  permit- 
issuing  authority,  the  conditions  of  an 
expired  pennit  continue  in  force  .  .  .  until 
the  effective  date  of  a  new  permit .  .  .  and 
(b)  Effect,  Permits  continued  under  this 
section  remain  fully  effiective  and 
enforceable. 

Are  Initial  MS4  Permit  Application 
Requirements  Applicable  To  Pennit 
Reapplication? 

No.  The  scope  of  the  initial  permit 
application  requirements  was 
comprehensive  and  regulated  MS4s 
invested  considerable  resources  to 
develop  these  applications.  The  initial 
applications  have  laid  the  foundation 
for  the  long-term  implementation  of 
MS4  storm  water  management 


programs,  EPA  believes  reapplications 
should  focus  on  maintenance  and 
improvement  of  these  programs. 

The  MS4  permit  application 
requirements  at  40  CFR  122.26(d)(1)  and 
(2)  apply  to  the  first  round  permit 
applications  required  of  large  and 
medium  MS4s.  The  pennit  appHcation 
deadline  regulations  in  40  CFR 
122.26(e)  (3)  &  (4)  clearly  reflect  the 
"one  time"  nature  of  the  Part  I  &  II 
application  requirements  for  large  and 
medium  MS4s.  EPA  has  not 
promulgated  regulations  applicable  to 
reapplication  for  MS4s  Requirements  to 
demonstrate  adequate  legal  authority, 
perform  source  identification  (e.g., 
identify  major  outfalls  and  facility 
inventory),  characterize  data,  and 
develop  a  storm  water  management 
program  should  have  been  addressed  in 
the  initial  application  phase.  Therefore, 
to  request  the  same  information  again, 
where  it  has  already  been  provided  and 
has  not  changed,  would  be  needlessly 
redundant  Thus,  as  a  practical  matter, 
most  first-time  permit  application 
requirements  are  unnecessary  for 
purposes  of  second  roimd  MS4  permit 
application. 

What  Basic  Information  Must  Be 
Submitted  for  an  MS4  Permit 
Reapplication? 

EPA  is  committed  to  allowing 
permitting  authorities  to  develop 
flexible  reapplication  requirements  that 
are  site-specific.  In  the  absence  of 
reapplication  regulations  specific  to 
MS4s,  minimum  reapphcation 
requirements  are  drawn  from  the 
generic  NPDES  permit  application 
regulations  at  40  CFR  122.21(f).  EPA 
regulations  suggest  the  following  basic 
information  be  included  as  part  of  any 
permit  reapplication: 

— name  and  mailing  address(es)  of  the 
permittee(s)  that  operate  the  MS4,  and 

— names  and  titles  of  the  primary 
administrative  and  technical  contacts 
for  the  municipal  permittee(s). 

In  addition,  in  the  reapplication, 
municipalities  should  identify  any 
proposed  changes  or  improvements  to 
the  storm  water  management  program 
and  monitoring  activities  for  the 
upcoming  five  year  term  of  the  permit, 
if  those  proposed  changes  have  not 
already  been  submitted  pursuant  to  40 
CFR  122.42(c).  [A  requirement  to  submit 
proposed  changes  to  the  storm  water 
management  program  is  specified  in  the 
annual  reporting  requirements  in  40 
CFR  122.42(c)(2).]  EPA  encourages 
permitting  authorities  to  make  use  of  the 
fourth  year  annual  report  as  the  basic 
permit  reapphcation  package. 
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Changes  to  the  storm  water 
management  program  may  be  justified 
due  to  the  availability  of  new 
information  on  the  relative  magnitude  of 
a  problem  or  new  data  on  water  quality 
impacts  of  the  storm  water  discharges. 
Municipalities  may  also  propose  to  de- 
emphasize  some  program  components 
and  strengthen  others,  based  on  the 
experience  gained  under  the  first 
permit.  Proposed  eUmination  of  a 
program  component  might  be  justified 
upon  permit  renewal;  for  example, 
when  a  component  is  no  longer  a 
problem  area  (i.e.,  all  detention  basins 
have  been  retrofitted)  or  when  a 
different  water  qutdity  program  would 
serve  the  same  goals. 

The  components  of  the  original  storm 
water  management  program  which  are 
found  to  be  effective  should  be 
continued  and  made  an  ongoing  part  of 
the  proposed  new  storm  water 
management  program.  Such 
components  may  include: 

— continued  emphasis  on  public 

education  programs,  particularly 

programs  on  proper  disposal  of  waste 

oil  and  household  hazardous  waste 

and  pesticide  application; 
— continued,  if  not  greater,  emphasis  on 

addressing  impacts  of  new 

development/construction; 
— proper  storm  design  criteria  for  all 

new  developments; 
-retrofitting  and/ or  upgrading  of  the 

existing  storm  sewer  system  according 

to  a  priority  system; 
— more  frequent  maintenance  of  storm 

sewer  systems  and  storm  water 

treatment  systems; 
— coordination  with  adjacent  MS4s  on 

monitoring  or  other  efforts;  and 
— using  a  watershed  approach  to  storm 

water  management. 


The  accumulated  annual  report 
information  as  outlined  in  40  CFR 
122.42(c)  should  be  evaluated  and,  to 
the  extent  applicable,  be  incorporated 
by  reference  into  the  reapplication 
package. 

To  reiterate,  MS4s  may  use  the  fourth 
year  annual  report,  which  emphasizes 
proposed  changes  to  the  storm  water 
management  program,  with  the 
additional  required  basic  information, 
as  the  MS4  permit  reapplication. 
Changes  to  the  storm  water  management 
program  should  be  jointly  developed  by 
the  permitting  authority  and  the  permit 
applicant.  In  this  regard,  we  urge  permit 
issuance  authorities  and  permittees  to 
work  together  to  assure  that  the  permit 
reapplication  is  complete  and  addresses 
all  appropriate  issues.  The  permitting 
agency  may  request  additional  technical 
information  be  submitted  in  the 
reapplication.  NPDES  permitting 
authorities,  therefore,  can  exercise  their 
information  gathering  authority  under 
CWA  Section  308,  or  analogous  State 
provisions  to  complete  the  permit 
reapplication  on  a  case-by  case  basis,  as 
appropriate. 

What  Additional  Information  Should  Be 
Considered  for  a  Reapplication? 

EPA  also  recommends  the  following 
information  be  provided-by  reapplicants 
to  the  permitting  authority,  as  outUned 
in  40  CFR  122.26(d)(l)(iv)(C): 

— identification  of  any  previously 
unidentified  water  bodies  that  receive 
discharges  from  the  MS4,  and 

— a  summary  of  any  known  water 
quality  impacts  on  the  newly 
identified  receiving  waters  (based  on 
best  available  data). 


In  addition,  EPA  recommends  the 
following  information  be  provided  to 
the  permitting  authority  as  well: 

— a  description  of  changes  in  co- 
applicants  since  issuance  of  initial 
MS4  permit,  and 

— identification  number  of  the  existing 
NPDES  MS4  permit. 

Further,  EPA  encourages  permitting 
authorities  to  work  with  permittees  to 
determine  if  storm  water  monitoring 
efforts  are  appropriate  and  useful.  For 
example,  during  the  previous  permit 
term,  municipalities  may  have  found 
that  their  monitoring  program  was  not 
fully  successful  in  characterizing  the 
nature  and  extent  of  storm  water 
problems.  Reapplication  is  an 
appropriate  time  for  MS4s  to  evaluate 
their  monitoring  program  and  propose 
changes  to  make  the  program  more 
appropriate  and  useful.  To  accompUsh 
this,  municipalities  may  vnsh  to 
consider  using  monitoring  techniques 
other  than  end-of-the  pipe  chemical- 
specific  monitoring,  including  habitat 
assessments,  bioassessments  and/or 
other  biological  methods. 

Permitting  authorities  should 
incorporate  any  such  new  information, 
together  with  assembled  materials  from 
the  initial  application  and  the  existing 
permit,  to  form  the  administrative 
record  for  any  reissued  MS4  permits. 
Such  administrative  records  should  be 
made  pubhcly  available  as  part  of  the 
process  to  reissue  the  permit. 

Dated:  June  28.  1996. 
Michael  B.  Cook. 

Director,  Office  of  Wastewater  Management. 
[PR  Doc.  9&-20228  Filed  8-&-96;  8:45  am) 
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DEPARTiyiENT  OF  ENERGY 

48  CFR  Parts  901 .  905,  906.  908,  91 5, 
916,  917,  922.  928,  932,  933,  935,  936, 
942,  945,  952,  and  971 

RIN  1M1-AB2S 

Acquisition  Regulation;  Regulatory 
Reinvention 

AGENCY:  Department  of  Energy. 
ACTX)N:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  issues  a  final  rule  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEIAR)  in  its  continuing 
effort  to  streamline  and  simplify  the 
acquisition  process  and  to  meet  the 
objectives  of  several  Executive  Orders 
(EO).  including:  EG  12861,  Ehmination 
of  One-Half  of  Executive  Branch 
Internal  Regulations.  EO  12931.  Federal 
Procurement  Reform,  and  EO  12866, 
Regulatorv  Planning  and  Review.  This 
rule  revises  certain  regulatory  material 
and  deletes  other  material  that  has  been 
determined  to  be  nonregulatory  and 
unnecessary  Specifu  material  that  is 
revised  or  deleted  from  the  DEAR  is 
summarized  in  the    Sec-tion-by-Section 
Analysis"  appearing  later  in  this 
do<:ument 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  9, 1996. 
F0«  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Smith,  Office  of  Policy  (HR- 
51).  Office  of  Procurement  and 
Assistance  Management.  Department  of 
Energy,  1000  Independence  Avenue, 
SVV  .  Washington,  D.C.  20585  (202)  586- 
8189 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Section-by-Section  Analysis 

in.  CfjmmRnts  on  the  Notice  of  Propoaed 

Rulemaking 
IV,  Procedural  Requirements 
A  Review  L'nder  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E  Review  Under  Executive  Order  12612 
F  Review  Under  tlie  National 
Environmental  Policy  Act 

I.  Background 

Executive  Order  (EO)  12861.  dated 
September  11,  1993.  Elimination  of 
One-Half  of  Executive  Branch  Internal 
Regulations,  was  issued  by  the  President 
to  streamline  Government  operations, 
improve  productivity,  and  improve 
customer  service.  EO  12931,  dated 
October  13.  1994,  Federal  Procurement 
Reform,  calls  for  significant  changes  to 
make  the  Government  procurement 
process  more  effective  and  efficient.  EO 


12866,  dated  September  30,  1993. 
Regulatory  Planning  and  Review, 
requires  agencies  to  review  regulations 
to  improve  effectiveness  and  to  reduce 
regulatory  burden.  This  rule  represents 
DOE's  third  action  to  eliminate  existing 
regulatory  material  that  is  unnecessary. 
In  promulgating  this  rule,  the 
Department  will  further  the  objectives  of 
the  EOs  by  reducing  the  volume  of  the 
DEAR;  streamlining  operations; 
reducing  constraints,  prescriptive 
requirements,  and  administrative 
processes;  making  requirements 
outcome  oriented  vs.  process  oriented; 
and,  defining  roles  and  assigning 
responsibilities  at  the  lowest 
appropriate  level  within  the 
pnxnirement  organization.  This  rule 
makes  three  types  of  changes  to  the 
DEAR.  Certain  regulatory  coverage  is 
being  revised  and  condensed  to  simplify 
and  streamline  the  acquisition  process; 
substantive  poUcy  changes  have  not 
been  made  in  these  areas.  In  addition, 
to  implement  certain  requirements  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994,  Public  Law  103-355, 
regarding  the  availability  of  protest  files 
and  agency  protest  reviews,  two  new 
solicitation  provisions  are  being  added 
Consistent  with  the  requirements  of  E  O 
12979,  dated  October  25, 1995,  Agency 
Procurement  Protests,  language  also  is 
being  added  to  encourage  the  use  of 
alternative  dispute  resolution 
procedures  in  appropriate 
circimastances.  Finally,  other  material 
that  has  been  determined  to  be 
nonregidatory  in  nature  is  being 
removed  from  the  DEAR,  including 
informational  material  and  internal 
guidance  and  procedures. 

n.  Section-by-Section  Analysis 

1.  Part  901  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 
procedures  addressing  deviations  to  the 
regulation,  ratification  of  unauthorized 
commitments,  and  selection  of 
contracting  officers  and  their 
representatives. 

2.  Subpart  905.4,  addressing  the 
internal  DOE  process  for  release  of 
contract  information,  is  removed. 

3.  Section  906.302.  citing  the  Atomic 
Energy  Act  authority  for  circumstances 
permitting  other  than  full  and  open 
competition,  is  removed. 

4.  Section  906.303.  addressing  the 
internal  procediues  for  processmg 
noncompetitive  justifications,  is 
removed. 

5.  Subpart  908.3.  addressing  the 
acquisition  of  utiUty  services,  is  moved 
to  the  new  Part  941. 

6.  Subpart  908.8,  addressing  the 
acquisition  of  printing  and  related 


supplies,  and  Subpart  908. 11, 
addressing  the  leasing  of  motor  vehicles, 
are  revised  to  simplify*  the  language  and 
to  remove  informational  material. 

7.  Subpart  915.5,  addressing 
unsolicited  proposals,  is  revfsed  to 
simplify  the  language,  remove 
informational  material,  and  remove 
internal  procedures. 

8.  Subpart  915.6.  addressing  internal 
source  selection  procedures,  is  removed. 

9.  Subsection  915.970-8,  addressing 
weighted  guidelines  application 
considerations,  is  revised  to  remove 
informational  material  and  internal 
guidance. 

10.  Section  916,405,  containing 
recommended  language  for  award  fee 
contract  clauses,  is  removed. 

11.  Subpart  917.70,  addressing  cost 
participation,  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 
procedures. 

12.  Subpart  917.72,  addressing 
Program  Opportunity  Notices  for 
commercial  demonstrations,  is  revised 
to  simplify  the  language,  remove 
informational  material,  and  remove 
internal  procedures. 

13.  Subpart  917.73,  addressing 
Program  Research  and  Development 
Announcements,  is  revised  to  simplify 
the  language,  remove  informational 
material,  and  remove  internal 
procedures. 

14.  Subpart  917.74,  addressing  the 
acquisition,  use  and  disposal  of  real 
estate,  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 
procedures. 

15.  Subpart  917.75,  providing 
guidance  for  the  use  of  multiple  awards- 
phased  acquisitions,  is  removed. 

16.  Section  922.805,  providing 
guidance  to  the  contracting  officer  for 
obtaining  affirmative  action  program 
posters,  is  removed. 

17.  Subpart  922,70,  providing 
guidance  regarding  construction 
laborers  and  mechanics,  is  removed. 

18.  Subpart  928.1,  addressing  the  use 
of  bonds,  IS  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 
procedures. 

19.  Section  932,102,  providing 
information  on  contract  financing,  is 
revised  to  simplify  the  language,  remove 
informational  material,  and  remove 
internal  procedures 

20.  Subpart  932.7,  providing 
information  on  contract  financing,  is 
removed. 

21  Section  932.802,  providing 
information  on  the  use  of  partial 
assignments,  is  removed. 
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22.  Section  932.805,  providing 

internal  procedures  for  the  information 
to  be  furnished  to  assi^ees.  is  removed. 

23.  Subpart  932.9.  addressing  prompt 
payments,  is  revised  to  simplify  the 
language,  remove  informationai 
material,  and  remove  internal 
procedures. 

24  Section  932.^000.  providing 
inlroducton,'  information  on  loan 
guarantees,  is  removed 

25  Section  932.7001,  providing 
definitions,  is  removed. 

26.  Subpart  933.1,  addressing 
protests.  IS  revised  to  update  and 
simplify  the  language,  remove 
informational  material,  remove  internal 
procedures,  add  two  new  solicitation 
provisions  that  address  protest  file 
availability  and  agency  protest  review, 
and  add  alternative  dispute  resolution 
procedures 

2  7  Sef  tion  935.016.  addressing 
research  opportunity  announcements,  is 
revised  to  simplify  the  language,  remove 
informationai  material,  and  remove 
internal  procedures 

28  Sections  936.601,  936.602-2, 
936.602-3,  and  936.602-4,  providing 
internal  procedures  for  contracting  for 
architect -engineer  services,  are 
removed. 

29  Sections  936.603,  936.605,  and 
936  606,  providing  internal  procedures 
for  contracting  for  architect-engineer 
services,  are  removed. 

30  Subpart  936,72.  providing  interna! 
information  and  guidance  for  the 
acquisition  of  special  equipment,  is 
removed. 

31.  Part  941,  addressing  the 
acquisition  of  utility  services,  is  added 
to  include  the  coverage,  as  revised,  that 
was  previously  contained  in  Part  908. 

32.  Subsection  942  705-1.  addressing 
final  indirect  cost  rate  determinations,  is 
revised  to  simplify  the  language 

33.  Subsection  942  "05-3.  addressing 
negotiated  rates  for  educational 
institutions,  is  revised  to  simplify  the 
language. 

34.  Subsection  942,705—;.  addressing 
negotiated  rates  for  state  and  local 
governments,  is  revised  to  simplify  the 
language. 

35.  Subsection  942.705-5,  addressing 
negotiated  rates  for  nonprofit 
organizations  other  than  educational 
and  state  and  local  governments,  is 
revi.sed  to  simplif\-  the  language. 

36.  Subpart  942.70.  providing  internal 
guidance  and  procedures  for  obtaining 
audit  support  services,  is  removed. 

37.  Subsection  945.505-5.  providing 
internal  guidance  for  maidng  records  of 
plant  equipment,  is  removed 

38.  Subsection  945.50.5-14.  providing 
information  for  the  completion  of 
Government  property  reports,  is 
removed. 


39.  Section  952.214.  addressing 
clauses  related  to  sealed  bidding,  is 
remov  ed  as  there  is  no  material  under 
that  section  title. 

40.  Section  952.215,  addressing 
clauses  related  to  contracting  by 
negotiation,  is  removed  as  the 
prescriptions  for  those  clauses  were 
removed  in  an  earlier  final  rule. 

41.  Subsection  952.233-2  is  revised  to 
change  the  DOE  office  that  receives 
copies  of  protests. 

42.  Subsection  952.233-4  is  added  to 
include  a  new  solicitation  provision 
regarding  the  availability  of  protest  files. 

43  Subsection  952.233-5  is  added  to 
include  a  new  solicitation  provision 
regarding  agency  protest  reviews. 

44.  Subsection  952.251-70  is 
amended  to  correct  the  date  of  the 
contract  clause  Contractor  Employee 
Travel  Discounts. 

45.  Part  971,  providing  internal 
procedures  for  the  review  and  approval 
of  contract  actions,  is  removed. 

m.  Comments  on  the  Notice  of 
Proposed  Rulemakmg 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
May  3,  1996  (61  FR  19891).  Interested 
parties  were  invited  to  participate  in 
this  rulemalting  by  submitting 
comments  with  respect  to  the  DEAR 
amendments  set  forth  in  the  Notice  of 
Proposed  Rulemaking.  The  public 
comment  period  closed  on  July  2, 1996, 
a  period  of  60  days.  During  this  period, 
comments  were  received  from  one 
corporation.  These  comments  focused 
on  the  deletion  of  internal  guidance 
material  directed  to  the  Department's 
acquisition  personnel.  The  corporation 
stated  that  some  of  the  information 
being  removed  may  be  helpful  to 
businesses,  especially  those  that  are 
relatively  new  to  contracting  with  the 
Government.  While  we  agree  that  some 
of  this  information  may  be  helpful,  the 
material  being  removed  is  not  regulatory 
in  nature  and  is  not  suitable  for 
inclusion  in  the  DEAR  pursuant  to  the 
direction  and  guidance  provided  in  the 
Executive  Orders  cited  above.  Removal 
of  this  material  does  not  change  the 
Department's  acquisition  policies. 
Information  on  the  issues  identified  in 
the  comments  (1)  is  already  publicly 
available  in  statutes  or  the  Federal 
Acquisition  Regulation,  (2)  will  be 
provided  in  solicitations  or 
announcements  issued  bv  the 
Department  for  particular  acquisitions, 
or  (3)  IS  in  interna!  agencv  Guides  that 
are  available  to  the  public. 

No  revisions  to  the  rulemaking  have 
been  made  based  on  the  one  submission 
of  comments,  However,  the  final  rule 
does  Inflect  changes  from  the  proposed 


rule  in  two  areas.  The  first  is  in 
§908.71,  which  addresses  the 
acquisition  of  special  items.  The  rule  as 
proposed  would  have  rewritten  this 
subpart  to  streamline  it.  Based  on 
further  internal  review.  Subpart  908.71 
will  not  be  amended  in  this  rulemaking 
and  will  remain  unchanged.  The  second 
change  is  in  Part  933,  which  addresses 
protests.  This  final  rule  makes  technical 
changes  in  Part  933  by  removing 
references  to  the  General  Services 
Administration  Board  of  Contract 
Appeals  (GSBCA).  Pursuant  to  the 
Federal  Acquisition  Reform  Act  of  1996, 
the  GSBCA  will  not  perform  bid  protest 
functions  after  August  8.  1996. 

rV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatorv  Planning  and 
Review,"  (58  FR  51735.  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review,  under  that  Executive 
Order,  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7.  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simpUfication  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regiilations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
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unreasonable  to  meet  one  or  more  of 

them  LKOE  has  completed  the  required 
review  and  detemnned  that,  to  the 
extent  permitted  by  law,  the  regulations 
meet  the  relevant  standards  of  Executive 
Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  proposed  rule  was  reviewed 
under  the  Regulatory  P^lexibility  Act  of 
1980.  Public  Law  96-3.54,  which 
requires  preparation  of  an  initial 
regulatory  flexibility  analysis  for  any 
rule  that  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  the 
preamble  to  the  proposed  mle,  [X)E 
noted  that  the  proposed  rule  would 
reduce  the  volume  of  the  DEAR, 
streamline  procurement  processes, 
reduce  constraints,  prescriptive 
requirements,  and  administrative 
processes,  and  make  requirements 
outcome  oriented  rather  than  process 
oriented.  As  this  rule  eliminates 
regulatory  requirements  from  the 
acquisition  process,  it  will  likely  ease 
the  burden  placed  on  small  businesses 
that  contract  with  DOE.  Based  on  this 
review,  EXDE  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  had  been  prepared.  EXDE  did 
not  receive  any  comments  on  this 
certification. 

D  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  w 
recordkeeping  requirements  are 
imposed  by  this  rule  Accordingly,  no 
0MB  clearance  is  required  under  the 
Paperwork  Reduction  .Act  of  198U  144 
U.S.C.  3501,et.seq.l. 

E  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"FederaUsm.  •  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  anv  substantial  direct 
effe<:ts  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  m  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
pohcy  action.  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
diret;t  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 


F.  Review  URdecthe  Nati&nai 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  i40 
CFR  1500-1508).  the  Department  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321 ,  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  1021,  National  Environmental 
Policy  Act  Implementing  Procedures 
(Categorical  Exclusion  A61,  DOE  has 
determined  that  this  rule  is  categoricallv 
excluded  from  the  need  to  prepare  an 
environmental  impact  statement  or 
environmental  assessment. 

List  of  Subjects  in  48  CFR  Parts  901, 
905.  906.  908.  915,  916,  917,  922.  928, 
932,  933.  935,  936,  942.  945,  952,  and 
971 

Government  procurement. 

lasued  in  Washington,  D.C,  on  July  29, 
1996. 
Richard  H.  Hopt 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management 

For  the  Teasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below:  1  The  authority 
citation  for  Parts  901  905.  906,  908, 
915,  916.  917,  922,  928,  932,  933,  935, 
936,  942,  945.  952,  and  971  continues  to 
read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C. 
486(c). 

2.  Part  901  is  revised  to  read  as 
follows: 

PART  901— FEDERAL  ACQUISmON 
REGULATIONS  SYSTEM 

Subpan  90  •  '  --Purpose.  Authority, 
Issuance 

Sec- 

901.101 

901.102 

901,103 

901.104 

901.104-1 

arrangement. 
901.104-2    Arrangement  of  regulations. 
901.104-3    Copies. 
901.105    OMB  control  numbers. 

Sut>part  901 .3— Agency  Acquisition 
Regulations 

901.301-70    Other  issuances  related  to 
acquisition. 

Subpart  901 .6— Contractng  Auttiortty  and 

'Responsibilities 

901.601    General. 

901.602-3    Ratification  of  unauthorized 
commitments. 


PurpoM. 
Authority. 
Applicability. 
Issuance. 
Publication  and  code 


Subpart  901.1 — Purpose,  Authority, 
Issuance 

901.101  Purpose 

The  Department  of  Energy 
Acquisition  Regulation  (DEAR)  in  this 
chapter  estabhshes  uniform  acquisition 
pobcies  which  implement  and 
supplement  the  Federal  Acquisition 
Regulation  (FAR). 

901.102  Auttiohty. 

The  DEAR  and  amendments  thereto 
are  issued  by  the  Procurement  Executive 
pursuant  to  a  delegation  from  the 
Secretary  in  accordance  with  the 
authority  of  section  644  of  the 
Department  of  Energy  Organization  Act 
(42  use.  7254).  ?ection  205(c)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended,  (40 
U.S.C.  486(c)),  and  other  applicable  law. 

901.103  Applicability. 

The  FAR  and  DEAR  apply  to  all  DOE 
acquisitions  of  supplies  and  services 
which  obligate  appropriated  funds 
unless  otherwise  specified  in  this 
chapter. 

901.104  Issuancs. 

901.104-1     Publication  and  code 
arrangement 

(a)  The  DEAR  and  its  subsequent 
changes  are  published  in  the  Federal 
Register,  cumulative  form  in  the  Code  of 
Federal  Regulations,  and  a  separate 
loose-leaf  edition. 

fb)  The  DEAR  is  issued  as  chapter  9 
of  Title  48  of  the  Code  of  Federal 
Regulations. 

901 . 1 04-2    Arrangenwnt  of  regulations. 

(a)  General.  The  DEAR  is  divided  into 
the  same  parts,  subparts,  sections, 
subsections  and  paragraphs  as  is  the 
FAR. 

(b)  Numbering.  The  numbering 
illustrations  at  (FAR)  48  CFR  1.104-2(b) 
apply  to  the  DEAR,  but  the  DEAR 
numbering  will  be  preceded  with  a  9  or 
a  90.  Material  which  supplements  the 
FAR  will  be  assigned  the  numbers  70 
and  up. 

901.104-3    Copies. 

Copies  of  the  DEAR  published  in  the 
Federal  Register  or  Code  of  Federal 
Regulations  may  be  purchased  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402. 

901.105  OIMB  control  numt>ers. 

The  Paperwork  Reduction  Act  of 
1980,  Public  Law  98-511.  and  the  Office 
of  Management  and  Budget's 
implementing  regulations  at  5  CFR  part 
1320,  require  that  reporting  and  record 
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keeping  requirements  affecting  10  or 
more  members  of  the  public:  be  cleared 
by  that  Office  The  OMB  control  number 
for  the  collection  of  information  under 
48  CFR  chapter  9  is  19K)-^100. 

Subpart  901.3— Agency  Acquisition 
Regulations 

901 .301  -70    Othsr  issuances  related  to 
acquisition. 

In  addition  to  the  FAR  and  DEAR, 
there  are  other  issuances  which  deal 
with  acquisition.  Among  these  are  the 
Federal  Property  Management 
Regulations,  the  DOE  Property 
Management  Regulations,  and  DOE 
Directives. 

Subpart  901.6 — Contracting  Authority 
and  Responsibilities 

901.601    General. 

Contracting  authonty  vests  in  the 
Secretary  of  Energy .  The  Secretary  has 
delegated  this  authonty  to  the 
Procurement  Executive  The 
Procurement  Elxecutive  has  redeiegated 
this  authority  to  the  Heads  of 
Contracting  Activities  (HCA).  These 
delegations  are  formal  written 
delegations  containing  dollar  limitations 
and  conditions.  Each  HCA  in  turn 
makes  formal  contracting  officer 
appointments  within  the  contracting 
activity. 

901.602-3    Ratification  of  unauthorized 
contmitments.  (DOE  coverage— paragraph 

m 

fb)  (2)  The  Procurement  Executive  is 
authorized  to  ratify  an  unauthorized 
commitment. 

(3)  The  ratification  authority  of  the 
Procurement  Executive  m  paragraph 
(■bllZ)  of  this  section  is  delegated  to  the 
Head  of  the  Contracting  Activity  (HCA) 
for  individual  unauthonzed 
commitments  of  $25,000  or  under.  The 
ratification  authority  of  the  HCA  is 
nondelegable. 

PART  905— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  905.4 — [Removed] 

3.  Subpart  905.4  (sections  905.403, 
905.403-70.  and  905.404-1)  is  removed. 

PART  906— COMPETmON 
REQUIREMENTS 

906.302  and  906.302-7    [Removed] 

4.  Section  906.302  and  906.302-70  are 
removed. 

906.303  and  906.303-1     [Removed] 

5.  Section  906.303  and  906.303-1  are 
removed. 


PART  908— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Subpart  908.3 — [Removed] 

6.  Subpart  908.3  (sections  908.303, 
908  303-70.  908  303-71,  and  908.307)  is 
removed. 

7.  Subpart  908.8  is  revised  to  read  as 
follows 

Subpart  908.8— Acquisition  of  Printing  and 
Related  Supplies 

Sec. 

908.802    Policy. 

Subpart  908.8— Acquisition  of  Printing 
and  Related  Supplies 

908.802     Policy.  (DOE  coverage- 
paragraph  (b)) 

(b)  Inclusion  of  printing  requirements 

(limited  exceptions  are  set  forth  in 
paragraphs  35-2  through  35-4  of  the 
Government  Printing  and  Binding 
Regulations!  in  contracts  for  supplies 
and  services  is  prohibited  unless 
specifically  approved  by  the  DirectOT, 
Office  of  Administrative  Sendees, 
Headquarters.  Contracting  officers  shall 
insert  the  clause  at  48  CFR  952.208-70. 

8.  Subpart  908. 11  is  revised  to  read  as 
follows: 

Subpart  908.11— Leasing  of  Motor  Vehicles 

Sec. 

908.1102    Presolicitation  requirements. 

908  1104    Contract  clauaes. 

W8  1 1 70    Leasing  of  fuel-efficient  vehicles. 

Subpart  908.11— Leasing  of  Motor 
Vehicles 

908.1102    Presolicitation  requirements 
(DOE  coverage — paragraph  (a)) 

(a)(4)  Commercial  vehicle  lease 
sources  may  be  used  onlv  when  the 
General  Services  AdministraUon  (GSA) 
has  advised  that  it  cannot  furnish  the 
vehicleis)  through  the  Interagency 
Motor  Pool  Svstem  and  it  has  been 
determined  that  the  vehicle(s)  are  not 
available  through  the  GSA  Consolidated 
Leasing  Program. 

908.1104    Contract  clauses.  (DOE 
coverage — paragraph  (e)) 

ie)  The  clause  a'  48  CFR  952.208-7, 
Tagging  of  Leased  Vehicles,  shall  be 
inserted  whenever  a  vehicle(s)  is  to  be 
leased  over  60  days,  except  for  those 
vehicles  exempted  bv  (FPMR)  41  CFR 
101-38.6 

908.1 170    Leasing  of  fuel-efficient  vehicles, 
(a)  All  sedans  and  station  wagons  and 
certain  types  of  light  trucks,  as  specified 
by  GSA,  that  are  acquired  by  lease  for 
60  continuous  days  or  more  for  official 
use  by  DOE  or  its  authorized 
contractors,  are  subject  to  the 
requirements  of  the  Energy  Policy  and 


Conservation  Act  of  1975  (EPCA), 
Public  Law  94-163  and  of  Executive 
Order  12003  and  subsequent 
implementing  regulations. 

(b)  Leased  vehicles  will  meet  the 
miles-per-gallon  criteria  of,  and  be 
incorporated  in,  the  approved  plan  of 
the  fiscal  year  in  which  leases  are 
initiated,  reviewed,  extended,  or 
increased  in  scope.  Vehicle  leases  will 
specify  the  vehicle  model  type  to  be 
provided. 

PART  915— CONTRACTING  BY 
NEGOTIATION 

9.  Subpart  915.5  is  revised  to  read  as 

follows 

SuDpan  wia.ij — unsottcited  Proposals 

915.502  Policy. 

915.503  General. 

915.505  Content  of  unsolicited  proposals. 

915.506  Agency  procedures. 

915.507  Contracting  methods. 

Subpart  91 5. 5 — Unsoliciteo  Prop>osals 

915.502     Policy. 

(a)  Present  and  future  needs  demand 
the  involvement  of  all  resources  in 
exploring  alternative  energy  sources  and 
technologies.  To  achieve  this  objective, 
it  is  DOE  policy  to  encourage  external 
sources  of  unique  and  innovative 
methods,  approaches,  and  ideas  by 
stressing  submission  of  unsolicited 
proposals  for  government  support.  In 
furtherance  of  this  policy  and  to  ensure 
the  integrity  of  the  acquisition  process 
through  application  of  reasonable 
controls,  the  IX)E: 

(1)  Disseminates  information  on  areas 
of  broad  technical  concern  whose 
solutions  are  considered  relevant  to  the 
accomphshment  of  EKDE's  assigned 
mission  areas; 

(2)  Encourages  potential  proposers  to 
consult  with  program  persoimel  before 
expending  resources  in  the  development 
of  written  imsolicited  proposals; 

(3)  Endeavors  to  distribute  unsolicited 
proposals  to  all  interested  organizations 
within  DOE; 

(4)  Processes  unsolicited  proposals  in 
an  expeditious  manner  and,  where 
practicable,  keeps  proposers  advised  as 
discrete  decisions  are  made; 

(5)  Assures  that  each  proposal  is 
evaluated  in  a  fair  and  objective 
manner;  and, 

(6)  Assures  that  each  proposal  vdll  be 
used  only  for  its  intended  purpose  and 
the  information,  subject  to  applicable 
laws  and  regulations,  contained  therein 
will  not  be  divulged  without  prior 
permission  of  the  proposer. 

(b)  Extensions  of  contract  work 
resulting  from  imsolicited  proposals 
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shall  be  processed  in  accordance  with 

the  procedures  at  48  CFR  943.170. 

015.503    General.  (DOE  coverage- 
paragraph  (f)) 

(0  Unsolicited  proposals  for  the 
performance  of  support  services  are. 
except  as  discus.sed  in  this  paragraph, 
unacceptable  as  the  performance  of  such 
services  is  unlikely  to  necessitate 
innovative  and  unique  concepts.  There 
may  be  rare  instances  in  which  an 
unsolicited  proposal  offers  an 
innovative  and  unique  approach  to  the 
accomplishment  of  a  support  service.  If 
such  a  proposal  offers  a  previously 
unknown  or  an  alternative  approach  to 
generally  recognized  techniques  for  the 
accompiishnient  of  a  specific  service(s). 
and  such  approach  will  provide 
significantly  greater  economy  or 
enhanced  quality,  it  may  be  considered 
for  acceptance,  Such  acceptance  shall, 
however,  require  approval  of  the 
acquisition  of  support  services  in 
accordance  with  applicable  DOE 
Directives  and  be  processed  as  a 
deviation  to  the  prohibition  in  this 
paragraph. 

91 5.505  Content  of  unsolicited  proposals 
(DOE  coverage — paragraph  (b)) 

(bK5)  Unsolicited  proposals  for 
nonnuclear  energv  demonstration 
activities  not  covered  by  existing  formal 
competitive  solicitations  or  program 
opportunity  notices  may  include  a 
request  for  federal  assistance  or 
participation,  and  shall  be  subject  to  the 
cost  sharing  provisions  of  48  CFR 
917,70. 

015.506  Agency  procedures.  (DOE 
coverage— paragraph  (b)) 

(b)  Unless  otherwise  specified  in  a 
notice  of  program  interest,  all 
unsolicited  proposals  should  be 
submitted  to  the  Unsolicited  Proposal 
Coordinator.  OfHce  of  Procurement  and 
Assistance,  Washington.  DC  20585.  If 
the  proposer  has  ascertained  the 
cognizant  program  office  through 
preliminary  contacts  with  program  staff, 
the  proposal  may  be  submitted  directly 
to  that  office  In  such  instances,  the 
proposer  should  separately  send  a  copy 
of  the  proposal  cover  letter  to  the 
unsolicited  proposal  coordinator  to 
assure  that  the  proposal  is  logged  in  the 
Department's  automated  tracking  system 
for  unsolicited  proposals. 

915.507  Contracting  mettiods.  (DOE 
coverage— paragraph  \<i)) 

(d)  DOE  s  cost  participation  policy,  at 
48  CFR  917  70.  shall  be  followed  in 
determining  the  extent  to  which  the 
DOE  will  participate  in  the  cost  for  the 

proposed  effort. 


Subpart  915.6— {Removed] 

10.  Subpart  915.6  (sections  915.610. 
915.612,  and  915.613)  is  removed. 

11.  Subsection  915.970-6  is  revised  to 
read  as  follows: 

91 5.970-6    Waignted  guidelines  application 
constoerations. 

The  Department  has  developed 
internal  procedures  to  aid  the 
contracting  officer  in  the  application  of 
weighted  guidelines  and  to  assure  a 
reasonable  degree  of  uniformity  across 
the  Department 

PART  916— TYPES  OF  CONTRACTS 

018.405    [Removed] 

12.  Section  916.405  is  removed. 

PART  917— SPECIAL  CONTRACTING 
METHODS 

13.  Subpart  917.70  is  revised  to  read 
as  follows: 

Subpart  01 7.70— Cost  Participation 

Cat 

917.7000  Scope  of  subpart. 

917.7001  Policy. 

Subpart  917.70 — Cost  Participation 

017.7000  Scope  of  subpart. 

(a)  This  subpart  sets  forth  the  DOE 
policy  on  cost  participation  by 
organizations  performing  research, 
development,  and/or  demonstration 
projects  under  DOE  prime  contracts. 
This  subpart  does  not  cover  efforts  and 
projects  performed  for  DOE  by  other 
Federal  agencies. 

(b)  Cost  participation  is  a  generic  term 
denoting  any  situation  where  the 
Government  does  not  fully  reimburse 
the  performer  for  all  allowable  costs 
necessary  to  accomplish  the  project  or 
effort  under  the  contract.  The  term 
encompasses  cost  sharing,  cost 
matching,  cost  limitation  (direct  or 
indirect),  participation  in  kind,  and 
similar  concepts. 

017.7001  PoJIey. 

(a)  When  DOE  supports  performer 
research,  development,  and/or 
demonstration  efforts,  where  the 
principal  purpose  is  ultimate 
commercialization  and  utilization  of  the 
technologies  by  the  private  sector,  and 
when  there  are  reasonable  expectations 
that  the  performer  will  receive  present 
or  future  economic  benefits  beyond  the 
instant  contract  as  a  result  of 
performance  of  the  effort,  it  is  DOE 
policy  to  obtain  cost  participation.  Full 
funding  may  be  provided  for  early 
phases  of  development  programs  when 
the  technological  problems  are  still 
great. 


(b)  In  making  the  determination  to 
obtain  cost  participation,  and  evaluating 
present  and  future  economic  benefits  to 
the  performer.  DOE  will  consider  the 
technical  feasibility,  projected  economic 
viability,  societal  and  political 
acceptability  of  commercial  application, 
as  well  as  possible  effects  of  other  DOE- 
supported  projects  in  competing 
technologies. 

(c)  The  propriety,  manner,  and 
amount  of  cost  participation  must  be 
decided  on  a  case-by-case  basis. 

(d)  Cost  participation  is  required  for 
demonstration  projects  unless  exempted 
by  the  Under  Secretarv'.  Demonstration 
projects,  pursuant  to  this  "subpart, 
include  demonstrations  of  technological 
advances  and  field  demonstrations  of 
new  methods  and  procedures,  and 
demonstrations  of  prototype  commercial 
applications  for  the  exploration, 
development,  production, 
transportation,  conversion,  and 
utilization  of  energy  resources. 

14.  Subpart  917.72  is  revised  to  read 

as  follows: 

Subpart  917.72 — Program  Opportunity 
Notices  for  Commercial  Demonstrations 

Sec. 

917.7200  Scope  of  subpart 

917.7201  Policy. 
917.7201-1     General. 

Subpart  917.72 — Program  Opportunity 
Notices  for  Commercial 
Demonstrations 

917.7200    Scope  of  subpart 

(a)  This  subpart  discusses  the  policy 
for  the  use  of  a  program  opportimity 
notice  solicitation  approach  to 
accelerate  the  demonstration  of  the 
technical  feasibility  and  commercial 
application  of  all  potentially  beneficial 
non-nuclear  energy  sources  and 
utilization  technologies. 

fb)  This  subpart  applies  to 
demonstrations  performed  by 
individuals,  educational  institutions, 
commercial  or  industrial  organizations, 
or  other  private  entities,  public  entities, 
including  State  and  local  governments, 
but  not  other  Federal  agencies.  For 
purposes  of  this  subpart,  commercial 
demonstration  projects  include 
demonstrations  of  technological 
advances,  field  demonstrations  of  new 
methods  and  procedures,  and 
demonstration  of  prototype  commercial 
applications  for  the  exploration, 
development,  production, 
transportation,  conversion,  and 
utilization  of  non-nuclear  energy 
resources. 
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917.7201     Policy. 

917.7201-1     General. 

la)  It  is  DOE  s  intent  to  encourage  the 
submission  of  proposals  to  accelerate 
the  demonstration  of  the  technical, 
operational,  economic,  and  commercial 
feasibility  and  environmental 
acceptability  of  particular  energy 
technologies,  systems,  subsystems,  and 
components.  Program  opportimity 
notices  will  be  used  to  provide 
information  concerning  scientific  and 
technological  areas  encompassed  by 
DOE'S  programs.  DOE  shall,  from  time 
to  time,  issue  program  opportunity 
notices  for  proposals  for  demonstrations 
of  various  forms  of  non-nuclear  energy 
and  technology  utilization. 

(b)  Each  program  opportunity  notice 
shall  as  a  minimum  describe:  the  goal  of 
the  intended  demonstration  effort;  the 
time  schedule  for  award;  evaluation 
criteria;  program  policy  factors;  the 
amoimt  of  cost  detail  required;  and 
proposal  submission  information. 
Program  policy  factors  are  those  factors 
which,  while  not  appropriate  indicators 
of  a  proposal'-s  individual  merit  (i.e., 
technical  excellence,  proposer's  ability, 
cost,  etc.),  are  relevant  and  essential  to 
*hp  process  of  choosing  which  of  the 
proposals  received  will,  taken  together, 
best  achieve  the  program  objectives.  All 
such  factors  shall  be  predetermined  and 
specified  in  the  notice  so  as  to  notify 
proposers  that  factors  which  are 
essentially  beyond  their  control  will 
affect  the  selection  process. 

15.  Subpart  917.73  is  revised  to  read 
as  follows: 

Subpart  917.73 — Prograrri  Researcn  and 
Develooment  Announcements 

Set. 

917.7300  Scope  of  subpart. 

917.7301  Policy. 
917.7301-1    General. 

Subpart  917.73— Program  Research 
and  Development  Announcements 

917.7300  Scope  Of  subpart. 

(a)  This  subpart  discusses  the  policy 
for  the  use  of  a  program  research  and 
development  announcement  (PRDAJ 
solicitation  approach  to  obtain  and 
select  proposals  from  the  private  sector 
for  the  conduct  of  research, 
development,  and  related  activities  in 
the  energy  field. 

917.7301  Policy. 

917.7301-1     General. 

(aj  PRDAs  shall  be  used  to  provide 
potential  proposers  with  information 
concerning  EtOE's  interest  in  entering 
into  arrangements  for  research, 
development,  and  related  projects  in 
specified  areas  of  interest.  It  is  DOE's 


intent  to  solicit  the  submission  of  ideas 
which  Will  ser\'e  as  a  basis  for  research, 
development,  and  related  activities  in 
the  energy  field.  It  is  DOE's  desire  to 
encourage  the  involvement  of  small 
business  concerns,  small  disadvantage 
business  concerns,  and  women-owmed 
small  business  concerns  in  research  and 
development  undertaken  pursuant  to 
PRDAs. 

(b)  The  PRDA  should  not  replace 
existing  acquisition  procedures  where  a 
requirement  can  be  sufficiently  defined 
for  solicitation  under  standard 
advertised  or  negotiated  acquisition 
procedures.  Similarly,  it  should  not 
inhibit  or  curtail  the  submission  of 
unsolicited  proposals.  However,  a 
proposal  which  is  submitted  as  though 
it  were  unsolicited  but  is  in  fact 
germane  to  an  existing  PRDA  shall  be 
treated  as  though  submitted  in  resjMjnse 
to  the  annoimcement  or  returned 
without  action  to  the  proposer,  at  the 
proposer's  option.  Further,  the  PRDA  is 
not  to  be  used  in  a  competitive  situation 
where  it  is  appropriate  to  negotiate  a 
study  contract  to  obtain  analysis  and 
recommendations  to  be  incorporated  in 
the  subsequent  request  for  proposals. 

(c)  The  PRDA  is  to  be  used  only 
where: 

(1)  Research  and  development  is 
required  in  support  of  a  specific  project 
area  within  an  energy  program  with  the 
objective  of  advancing  the  general 
scientific  and  technological  base,  and 
this  objective  is  best  achieved  throudi: 

(i)  A  diversity  of  possible  approaches, 
within  the  current  state  of  the  art, 
available  for  solving  the  problems: 

(ii)  The  involvement  of  a  broad 
spectrum  of  organizations  in  seeking  out 
solutions  to  the  problems  posed; 

(iii)  The  application  of  tne  unique 
qualifications  or  specialized  capabilities 
of  many  individual  proposers  which 
will  enable  them  to  perform  portions  of 
the  research  project  (writhout  necessarily 
possessing  the  qualifications  to  perform 
the  entire  project)  so  that  the  overall 
support  may  be  broken  into  segments 
which  cannot  be  ascertained  in  advance; 
and, 

(iv)  The  fostering  of  new  and  creative 
solutions. 

(2)  Consistent  with  paragraph  (c)(1)  of 
this  section,  it  is  anticipated  that 
choices  will  have  to  be  made  among 
dissimilar  concepts,  ideas,  or 
approaches;  and 

(3)  It  is  determined  that  a  broad  range 
of  organizations  exist  that  would  be 
capable  of  contributing  towards  the 
overall  research  and  development  goals 
identified  in  paragraph  (c)(1)  of  this 
section. 

(d)  Each  PRDA  shall  as  a  minimimi 
describe:  the  area(s)  of  program  interest; 


time  schedule  for  award:  proposal 
submittal  information;  evaluation 
criteria;  and  program  policy  factors.  The 
PRDA  should  clearly  emphasize  to 
proposers  that  program  policy  factors 
are  essentially  beyond  their  control  and 
will  affect  the  selection  process.  The 
PRDA  should  also  state  that  DOE 
reserves  the  right  to  select  for  award  or 
support  any,  all,  or  none  of  the 
proposals  received  in  response  to  an 
announcement. 

16.  Subpart  917.74  is  revised  to  read 
as  follows: 

Subpart917.74— Acquisition  Use  anO 
D  iposal  of  Real  Estate 

917.7401  General. 

917.7402  Policy. 

917.7403  Application. 

Subpart  917  74    Acquisition,  Use.  anc 

Disposal  Oi  Wf^a   Esta'.e 

917.7401  General. 

Special  circxmistances  and  situations 
may  arise  under  cost-type  contracts 
when,  in  the  performance  of  the 
contract  or  subcontract,  the  performer 
shall  be  required,  or  otherwise  find  it 
necessary,  to  acquire  real  estate  or 
interests  therein  by: 

(a)  Purchase,  on  DOE's  behalf  or  in  its 
own  name,  with  title  eventually  vesting 
in  the  Government. 

(b)  Lease,  and  DOE  assumes  liability 
for,  or  otherwise  will  pay  for  the 
obligation  under  the  lease. 

(cT  Acquisition  of  temporary  interest 
through  easement,  license  or  permit, 
and  DOE  funds  the  cost  of  the 
temporary  interest. 

917.7402  Policy. 

It  is  the  policy  of  the  Department  of 
Energy  that,  when  real  estate 
acquisitions  are  made,  the  following 
policies  and  procedures  shall  be  appHed 
to  such  acquisitions: 

(a)  Real  estate  acquisitions  shall  be 
mission  essential;  effectively, 
economically,  and  efficiently  managed 
and  utilized;  and  disposed  of  promptly, 
when  not  needed; 

(b)  Acquisitions  shall  be  justified, 
with  documentation  which  describes 
the  need  for  the  acquisitions,  general 
requirements,  cost,  acquisition  method 
to  be  used,  site  investigation  reports, 
site  recommended  for  selection,  and 
property  appraisal  reports;  and 

(c)  Acquisition  by  lease,  in  addition  to 
the  requirements  in  paragraphs  (a)  and 
(b)  of  this  section: 

(1)  Shall  not  exceed  a  one-year  term 
if  funded  by  one-year  appropriations. 

(2)  May  exceed  a  one-year  term,  when 
the  lease  is  for  special  purpose  space 
funded  by  no-year  appropriations  and 
approved  by  the  Department. 
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(3)  Shall  contain  an  appropriate 
cancellation  clause  which  limits  the 
Government's  obligation  to  no  more 
than  the  amount  of  rent  to  the  earliest 
cancellation  date  plus  a  reasonable 
cancellation  payment. 

(4)  Shall  be  consistent  with 
Government  laws  and  regulations 
applicable  to  real  estate  management. 

9177403     Application 

The  clause  at  48  CFR  952.217-70 
shall  be  included  in  contracts  or 
modifications  where  contractor 
acquisitions  are  expected  to  be  made. 

Subpart  917.75 — [Removed] 

17.  Subpart  917.7.S  (sertinns  Q1 7. 71500, 
917.7501,'and  917.7502)  is  removed. 

PART  922— APPLICATION  OF  LABQh 
LAWS  TO  GOVERNMENT 
ACQUISITION 

922.805    iRemove<n 

18.  Section  922.805  is  removed. 
Subpart  922.70 — {Removed] 

19.  Subpart  922.70  (sections  922,7000 
and  922.7001)  is  removed. 

PART  928— BONOS  AND  INSURANCE 

20.  Subpart  928.1  is  revised  to  read  as 
follows: 

Subpart  928  1— Bonds 

Sec. 

928. 101-1     Policy  on  use. 

928.103-3    Payment  bonds. 

928.103-70    Review  of  performance  and  • 

payment  bonds  for  other  than 

construction. 

Subpart  928.1  —Bonds 

928.101-1     Policy  on  use. 

In  addition  to  the  restriction  on  use  of 
bid  guarantees  in  FAR  28.101-l(a),  a  bid 
guarantee  may  be  required  only  for  fixed 
price  or  unit  price  contracts  entered  into 
as  a  result  of  sealed  bidding.  They  may 
not  be  required  for  negotiated  contracts. 

928.103-3    Payment  t>ond8. 

A  determination  that  is  in  the  best 
interest  of  the  Government  to  require 
payment  bonds  in  connection  with 
other  than  construction  contracts  may 
be  made  by  the  contracting  officer  on 
individual  acquisitions. 

928.103-70     Review  of  performance  and 
payment  bonds  for  other  than  construction. 

A  performance  or  payment  bond, 
other  than  an  annual  bond,  shall  not 
antedate  the  contract  to  which  it 

pertains. 


PART  932     CONTRACT  FINANCING 

21.  Section  932.102  is  revised -to  read 
as  follows: 

932.102    Description  of  contract  financing 
methods.  (DOE  coverage—paragraph  (e)) 

(e)(2)  Progress  payments  based  on  a 
percentage  or  stage  of  completion  may 
be  authorized  by  the  Head  of  the 
Contracting  Activity  when  a 
determination  is  made  that  progress 
payments  based  on  costs  cannot  be 
practically  employed  and  that  there  are 
adequate  safeguards  provided  for  the 
administration  of  progress  payments 
based  on  a  percentage  or  stage  of 
completion. 

Subpart  932.7— [Removed] 

22.  Subpart  932.7  (section  932.703-1) 
is  removed. 

932.802    [Removed] 

23.  Section  932.802  is  removed. 

932J05    [Removed] 

24.  Section  932.805  is  removed, 

25.  Subpart  932.9  is  revised  to  read  as 
follows: 

Subpart  932.9 — Prompt  Payment 

Sec. 

932.970    Implementing  DOE  policies  and 
procedures. 

Subpart  932.9 — Prompt  Payment 

932.970    Implementinq  DOE  policies  and 
procedures. 

(a)  Invoice  payments.  (1)  Contract 
Settlement  Date.  For  purposes  of 
determining  any  interest  penalties 
under  cost-type  contracts,  the  effective 
date  of  contract  settlement  shall  be  the 
effective  date  of  the  final  contract 
modification  issued  to  acknowledge 
contract  settlement  and  to  close  out  the 
contract. 

(2)  Constructive  acceptance  periods. 
Where  the  contracting  officer 
determines,  in  writing,  on  a  case-by-case 
basis,  that  it  is  not  reasonable  or  feasible 
for  DOE  to  perform  the  acceptance  or 
approval  fimction  within  the  standard 
period,  the  contracting  officer  should 
specify  a  longer  constructive  acceptance 
or  approval  period,  as  appropriate. 
Considerations  include,  but  are  not 
limited  to,  the  nature  of  supplies  or 
services  involved,  geographical  site 
location,  inspection  and  testing 
requirements,  shipping  and  acceptance 
terms,  and  available  DOE  resources. 

(b)  Contract  financing  payments. 
Contracting  officers  may  sf)ecify 
payment  due  dates  that  are  less  than  the 
standard  30  days  when  a  determination 
is  made,  in  writing,  on  a  case-by-case 
basis,  that  a  shorter  contract  financing 


payment  cycle  will  be  required  to 
finance  contract  work.  In  such  cases,  the 
contracting  officer  should  coordinate 
with  the  finance  and  program  officials 
that  will  be  involved  in  tho  pavrnent 
process  to  ensure  that  the  contract 
payment  terms  to  be  specified  in 
solicitations  and  resulting  contract 
awards  can  be  reasonably  met. 
Consideration  should  be  given  to 
geographical  separation,  workload, 
contractor  ability  to  submit  a  proper 
request,  and  other  factors  that  could 
affect  timing  of  payment.  However, 
payment  due  dates  that  are  less  than  7 
days  for  progress  payments  or  less  than 
14  days  for  interim  payments  on  cost- 
type  contracts  are  not  authorized. 

932.7000  [Removed] 

26.  Section  932.7000  is  removed. 

932.7001  iRemoved] 

27.  Section  932.7001  is  removed. 

PART  933— PROTESTS.  DISPUTES 
AND  APPEALS 

28.  Subpart  933.1  is  revised  to  read  as 
follows: 

Subpart  933.1 — Protests 

Sec. 

933.103  Protests  to  the  agency. 

933.104  Protests  to  GAO. 
933.106  Solicitation  provisions. 

Subpart  933.1 — Protests 

933.103     Protests  to  the  agency.  (DOE 
coverage— paragraphs  (f),  (i),  (j),  and  (k)) 

(f)  If  FAR  33.103(f)  requires  that 
award  be  withheld  or  performance  be 
suspended  or  the  awarded  contract  be 
terminated  pending  resolution  of  an 
agency  protest,  authority  to  award  and/ 
or  continue  performance  of  the 
protested  contract  may  be  requested  by 
the  Head  of  the  Contracting  Activity 
(HCA),  concurred  in  by  counsel,  and 
approved  by  the  Procurement  Executive. 

li)(l)  Protests  filed  with  the 
contracting  officer  before  or  after  award 
shall  be  decided  by  the  Head  of  the 
Contracting  Activity  except  for  the 
following  cases,  which  shall  be  decided 
by  the  Procurement  Executive: 

(i)  The  protester  requests  that  the 
protest  be  decided  by  the  Procurement 
Executive. 

(ii)  The  HCA  is  the  contracting  officer 
of  record  at  the  time  the  protest  is  filed, 
having  signed  either  the  solicitation 
where  the  award  has  not  been  made,  or 
the  contract,  where  the  award  or 
nomination  of  the  apparent  successful 
offeror  has  been  made. 

(iii)  The  HCA  concludes  that  one  or 
more  of  the  issues  raised  in  the  protest 
have  the  potential  for  significant  impact 
on  DOE  acquisition  policy. 
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(2)  Upon  receipt  of  a  protest 
requesting  a  decision  by  the 
Prcxux-ement  Executive,  the  contracting 
activity  shall  immediately  provide  a 
copy  of  the  protest  to  the  Office  of 
Clearance  and  Support, 

(j)  The  Department  of  Energy 
encourages  direc;;  negotiations  between 
an  offeror  and  the  contracting  officer  in 
an  attempt  to  resolve  protests.  In  those 
situations  where  the  parties  are  not  able 
to  achieve  resolution,  the  Department 
favors  the  use  of  alternative  dispute 
resolution  (ADR)  techniques  to  resolve 
protests.  A  protest  requesting  a  decision 
at  the  Headquarters  level  shall  state 
whether  the  protester  is  wilUng  to 
utilize  ADR  techniques  such  as 
mediation  or  nonbindmg  evaluation  of 
the  protest  bv  a  neutral  Upon  receipt  of 
a  protest  requesting  a  decision  at  the 
Headquarters  level,  the  Office  of 
Clearance  and  Support  will  explore 
with  the  protester  whether  the  use  of 
ADR  techniques  would  be  appropriate 
to  resolve  the  protest.  Both  parties  must 
agree  that  the  use  of  such  techniques  is 
appropnate.  If  the  parties  do  not 
mutually  agree  to  utilize  ADR  to  resolve 
the  protest,  the  protest  will  be  processed 
in  accordance  with  the  procedures  set 
forth  in  paragraph  (k). 

(k)  Upon  receipt  of  a  protest  lodged 
with  the  Department,  the  contracting 
officer  shall  prepare  a  report  similar  to 
that  discussed  in  F.A.R  33  104(a)(3){iii). 
In  the  case  of  a  protest  filed  at  the 
Headquarters  level,  the  report  shall  be 
forwarded  to  the  Office  of  Clearance  and 
Support  within  21  calendar  days  of 
being  notified  of  such  a  protest  with  a 
proposed  response  to  the  protest  The 
Procurement  Executive  (for  protests  at 
the  Headquarters  level  or  those  specific 
HCA  protests  cited  in  paragraph  (i)(l)  of 
this  section)  or  an  HCA  (for  protests  at 
the  contracting  activity  level)  will 
render  a  decision  on  a  protest  within  35 
calendar  days,  unless  a  longer  period  of 
time  is  detennined  to  be  needed. 

933.104     Protests  to  GAO  {DOE 
coverage — paragraphs  (a),  (b),  (c),  and  (g)) 

laJl2]  The  contracting  officer  shall 
provide  the  notice  of  protest. 

(b)  Protests  before  award.  (1)  When 
the  Department  has  received  notice  from 
the  GAO  of  a  protest  filed  directly  with 
the  GAO,  a  contract  may  not  be  awarded 
until  the  matter  is  resolved,  unless 
authorized  by  the  Head  of  the 
Contracting  Activity  in  accordance  with 
FAR  33, 104(b),  Before  the  Head  of  the 
Contracting  Activity  authorizes  the 
award,  the  required  finding  shall  be 
concurred  in  by  the  DOE  counsel 
handUng  the  protest,  endorsed  by  the 
Senior  Program  Official,  and  approved 
by  the  Procurement  Executive.  The 


finding  shall  address  the  likelihood  that 
the  protest  will  be  sustained  by  the 
GAO, 

(c)  Protests  after  award.  Before  the 
Head  of  the  Contracting  Activity 
authorizes  performance,  the  finding 
required  by  FAR  33.104(c)(2)  shall  be 
concurred  in  by  the  DCffi  counsel 
handling  the  protest,  endorsed  by  the 
Senior  Program  Official,  and  approved 
by  the  Procurement  Executive. 

(g)  Notice  to  GAO.  (1)  The  report  to 
the  GAO  regarding  a  decision  not  to 
comply  with  the  GAO's 
recommendation,  discussed  at  FAR 
33.104(0,  shall  be  provided  by  the  HCA 
making  the  award,  after  approval  of  the 
Procurement  Executive.  If  a  DOE-wide 
policy  issue  is  involved,  the  report  shall 
be  provided  by  the  Procurement 
Executive. 

(2)  It  is  the  policy  of  the  Department 
to  comply  promptly  with 
recommendations  set  forth  in  " 
Comptroller  General  Decisions  except 
for  compelling  reasons. 

(3)  The  GAO  does  not  have 
jurisdiction  to  consider  subcontractor 
protests.  933.106  Solicitation 
provisions. 

(a)  The  contracting  officer  shall 
supplement  the  provision  at  FAR 
52.233-2,  Service  of  Protest,  in 
solicitations  for  other  than  simplified 
acquisitions  by  adding  the  provision  at 
48  CFR  952.233-2. 

(b)  The  contracting  officer  shall 
include  the  provision  at  48  CFR 
952.233-4  in  solicitations  for  purchases 
above  the  simplified  acquisition 
threshold. 

(c)  The  contracting  officer  shall 
include  the  provision  at  48  CFR 
952.233-5  in  solicitations  for  purchases 
ab«ve  the  simplified  acquisition 
threshold. 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

29.  Subsections  935.016-3  through 
935.016-7  and  935.016-9  are  removed, 
and  section  935.016  and  subsections 
935.016-1,  935.016-2  and  935.016-8  are 
revised  to  read  as  follows: 

935.016    Research  opportunity 

announcements. 

935.016-1     Scope 

(a)  FAR  35,016  sets  forth  the  policies 
and  procedures  for  contracting  for 
research  through  the  use  of  broad 
agency  announcements  as  authorized  by 
the  Competition  in  Contracting  Act  of 
1984  (OCA)  (41  U.S.C.  259(b)(2))  and 
Federal  Acquisition  Regulation  FAR 
6.102(d)(2).  Within  DOE,  broad  agency 
announcements  will  be  designated  as 


Research  Opportunity  Announcements 
(ROAs). 

(b)  Research  Opportunity 
Announcements  are  a  form  of 
competitive  solicitation  under  which 
DOE's  broad  mission  and  program-level 
research  objectives  are  defined; 
proposals  which  offer  meritorious 
approaches  to  those  objectives  are 
requested  from  all  offerors  capable  of 
satisfying  the  Government's  needs; 
those  proposals  are  evaluated  by 
scientific  or  peer  review  against  stated 
specific  evaluation  criteria;  and 
selection  of  prop>osals  for  possible 
contract  award  is  based  upon  that 
evaluation,  the  importance  of  the 
research  to  the  program  objectives,  and 
funds  availability. 

935Ci6~;      Appiicabiliry 

(a)  This  section  applies  to  all  DOE 
Headquarters  and  field  program 
organizations  which,  by  virtue  of  their 
statutorily  mandated  mission  or  other 
such  authority  as  may  exist,  support 
energy  or  energy-related  research 
activities  through  contractual 
relationships. 

(1)  The  ROA  may  be  used  as  a 
competitive  solicitation  procedure 
through  which  DOE  acquires  basic  and 
appUed  research  in  support  of  its  broad 
mission  and  program-level  research 
objectives,  and  these  objectives  may  be 
best  achieved  through  relationships 
where  contractors  piusue  diverse  and 
dissimilar  solutions  and  approaches  to 
scientific  and  technological  areas 
related  to  DOE's  missions  and  programs. 

(2)  The  ROA  shall  not  be  used^as  a 
solicitation  method  when  one  or  more 
of  the  following  conditions  exist: 

(i)  In  accordance  with  the  Federal 
Grant  and  Cooperative  Agreement  Act, 
Public  Law  97-258,  the  principal 
purpose  of  the  relationship  will  be 
assistance; 

(ii)  The  purpose  of  the  research  is  to 
accelerate  the  demonstration  of  the 
technical,  operational,  economic,  or 
commercial  feasibiUty  and 
environmental  acceptability  of 
particular  energy  technologies,  systems, 
subsystems,  and  components  that  would 
appropriately  be  acquired  by  Program 
Opportunity  Notices  (PONs)  in 
accordance  with  48  CFR  917.72; 

(iii)  The  research  is  required  in 
support  of  a  specific  project  area  within 
an  energy  program  which  appropriately 
would  be  acquired  by  Program  Research 
and  Development  Announcements 
(PRDAs)  in  accordance  with  48  CFR 
917.73; 

(iv)  The  research  requirements  can  be 
sufficiently  defined  to  allow  the  use  of 
contracting  by  negotiatitm  in  accordance 
with  FAR  part  15; 
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(v)  The  purpose  of  the  research  is  the 
acquisition  of  goods  and  services  related 
to  the  development  of  a  specific  system 
or  hardware  acquisition;  or, 

(vi)  Any  funas  to  be  obligated  to  a 
resulting  contract  will  be  used  to 
conduct  or  support  a  conference  or 
training  activity. 

(b)  Tne  foilovkfing  limitations  are 
applicable  to  the  use  of  ROAs: 

f  1 )  The  use  of  broad  agency 
announcements  for  the  acquisition  of 
that  part  of  development  not  related  to 
the  development  of  a  specific  system  or 
hardware  is  authorized  by  FAR 
35.016(a).  Notwithstanding  that 
authorization.  ROAs  shall  be  used 
within  iX)E  only  to  acquire  basic  and 
applied  resean.h. 

(2j  Proposals  shall  not  be  solicited 
from,  and  contracts  shall  not  be 
awarded  to,  any  specific  entity  which 
operates  a  Government-owned  or- 
controUed  research,  development, 
special  production,  or  testing 
establishment,  such  as  DOE's 
management  and  operating  contractor 
facilities.  Federally  Funded  Research 
and  Development  Centers  chartered  by 
other  agencies,  or  other  such  entities. 
This  limitation  shall  not  be  used  to 
preclude  the  parent  organization  of  the 
entity  operating  the  Government-owned 
or -controlled  facility,  its  subsidiaries, 
other  divisions,  or  other  related 
business  affiliates  from  proposing,  or 
receiving  awards,  under  DOE's  ROA 
solicitations,  provided  that  any 
proposed  resources  (personnel, 
facilities,  and  other  resources)  used  in 
the  management  and  operation  of  the 
Government-owned  or  -controlled 
facility  have  been  approved  for  use  in 
the  ROA  effort  by  the  sponsoring 
agency. 

935.016-8     Selection  of  proposals. 

iaj  After  considering  the  evaluation 
findings,  the  importance  of  the 
proposed  research  to  the  program 
objectives,  and  funds  availability,  the 
Selection  Official  shall  determine 
whether  a  specific  proposal  warrants 
selection  for  negotiation  and  award  of  a 
contract.  The  decision  of  the  Selection 
Official  shall  be  documented  in  writing 
and  shall  address,  as  appropriate,  such 
issues  as: 

(1)  The  scientific  and  technical  merit 
of  the  proposal  in  relation  to  the  ROA 
evaluation  criteria; 

(2)  The  qualifications,  capabilities, 
and  experience  of  the  proposed 
personnel;  technical  approach;  facilities; 
and  where  applicable,  cost  participation 
by  the  offeror  (or  any  combination  of  the 
above); 

(3)  The  importance  of  the  proposed 
research  to  the  program  objectives; 


(4)  Which  areas  of  the  proposal 
whether  in  whole  or  in  part,  have  been 
selected  for  funding,  and  the  amount  of 
that  funding;  and, 

(5)  Assurances  that  any  other 
requirements  which  are  imposed  by 
statute,  regulation,  or  internal  directives 
relating  to  the  specific  research 
activities  and  which  are  properly  the 
responsibility  of  the  program  office  have 
been  satisfied. 

(b)  Absent  extenuating  circumstances, 
selection  decisions  regarding  any 
individual  proposal  should  be  made 
within  six  (6)  months  after  receipt  of  the 
proposal.  Proposals  which  have  been 
evaluated  may  be  accumulated  to  allow 
for  a  consolidated  selection  decision  so 
long  as  not  more  than  six  (6)  months 
have  passed  since  the  receipt  of  any  of 
the  proposals  so  accumulated. 

(c)  The  cognizant  DOE  program 
official  shall  notify  successful  and 
unsuccessful  offerors  of  any  selection/ 
non-selection  decisions.  These  notices 
shall  be  made  in  writing  promptly  after 
the  decision  is  made,  and  shall,  at  a 
minimum,  state  in  general  terms,  the 
basis  for  the  determination. 

PART  936— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

936.601  through  936.602-4    [Removed] 

30.  Sections  936.601,  936.602-2, 
936.602-3,  and  936.602-4  are  removed. 

936.603  through  936  606    [Removed] 

31.  Sections  936.603,  936.605,  and 
936.606  are  removed. 

Subpart  936.72— {Removed] 

32.  Subpart  936.72  (sections  936.7200, 
936.7201,  and  936.7202)  is  removed. 

3l  Part  941  is  added  at  the  end  of 
Subchapter  F  as  follows:  ^ 

PART  941— ACQUISITION  OF  UTILITY 
SERVICES 

Subpart  941.2— Acquiring  Utility  Services 

941.201-70    DOE  Directives. 
941.201-71    Use  of  subcontracts. 

Subpart  941. 2— Acquiring  Utility 
Services 

941.201-70    DOE  Directives. 

Utility  services  (defined  at  FAR 
41.101)  shall  be  acquired  in  accordance 
with  FAR  part  41  and  DOE  Directives  in 
subseries  4540  (Public  Services). 

941.201-71    Use  of  subcontracts. 

Utility  services  for  the  furnishing  of 
electricity,  gas  (natin-al  or 
manufactured),  steam,  water  and/or 
sewerage  at  facilities  owned  or  leased  by 
DOE  shall  not  be  acquired  under  a 


subcontract  arrangement,  except  as 
provided  for  at  48  CFR  970,0803  or  if 
the  prime  contract  is  with  a  utility 
company. 

PART  942— CONTRACT 
ADMINISTRATION 

34  Subsection  942.705-1  is  revised  to 

read  as  follows: 

942.705-1     Ck)ntracting  officer 
determination  procedure.  (DOE  coverage- 
paragraphs  (a)  and  (b)) 

ia)(3i  The  Department  of  Energy  shall 
use  the  contracting  officer 
determination  procedure  for  all  business 
units  for  which  it  shall  be  required  to 
negotiate  final  indirect  cost  rates.  A  list 
of  .such  business  units  is  maintained  by 
the  Office  of  Policy,  within  the 
Headquarters  procurement  organization. 

(b)  (1)  Pursuant  to  F.^R  52.216-7, 
Allowable  Cost  and  Payment, 
contractors  shall  be  requested  to  submit 
their  final  indirect  cost  rate  proposals 
refiecting  actual  cost  experience  during 
the  covered  period  to  the  cognizant 
contracting  officer  responsible  for 
negotiating  their  final  rates. 

The  DOF  negotiating  official  shall 
request  all  needed  audit  service  in 
accordance  with  internal  procedures. 

35.  Subsection  942.705-3  is  revised  to 
read  as  follows: 

942.705-3     Educational  institutions.  (DOE 
coverage — paragraph  (a)) 

(a)(2)  The  negotiated  rates  established 
for  the  institutions  cited  in  OMB 
Circular  No.  .^-88  are  distributed  to  the 
Cognizant  DOE  Office  (CDO)  assigned 
lead  office  responsibility  for  all  DOE 
indirect  cost  matters  relating  to  a 
particular  contractor  by  the  Office  of 
Policy,  within  the  Headquarters 
procurement  organization. 

36.  Subsection  942.705-4  is  revised  to 
read  as  follows: 

942.705-4    State  and  local  governments. 

A  list  of  cognizant  agencies  for  State/ 
local  government  organizations  is 
periodically  published  in  the  Federal 
Register  by  the  Office  of  Management 
and  Budget  (OMB).  The  responsible 
agencies  are  notified  of  such 
assignments.  The  current  negotiated 
rates  for  State/local  government 
activities  is  distributed  to  each  CDO  by 
the  Office  of  Policy,  within  the 
Headquarters  procurement  organization. 

37.  Subsection  942.705-5  is  revised  to 
read  as  follows: 

942.705-5    Nonprofit  organizations  other 
than  educational  and  state  and  local 
governments. 

OMB  Circular  A-122  establishes  the 
rules  for  assigning  cognizant  agencies 
for  the  negotiation  and  approval  of 
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indirfH  t  ;  it;'  rates.  The  Federal  agency 
with  the  largest  dollar  value  of  awards 
(contracts  plus  federal  financial 
assistance  dollars)  will  be  designated  as 
the  cognizant  agency.  There  is  no 
published  list  of  assigned  agencies.  The 
Office  of  Policy,  within  the 
Headquarters  procurement  organization, 
distributes  to  each  CDO  the  rates 
established  hv  the  r.ocnizant  agency. 

Subpart  942.70 — [Removed] 

aa.  bubpan  94^.70  , suctions  942.7000, 
942.7001,  942.7002,  942.7003, 
942.7003-1  through  942.7003-9,  and 

942.7004)  is  removed. 

PART  945— GOVERNMENT  PROPERTY 

945.505-5    [Removed] 

39.  Subsection  945.505-5  is  removed. 

945.505-14     'Removed] 

40.  Subsection  945.505-14  is 
removed. 

PART  952-^-SOi.iCtT.4T!ON 
PROVISIONS  AND  CONTRAC 
CLAUSES 

952214    [Removed] 

: '    Section  9S2.214  is  removed. 

95i.2i-6     [Removed] 

42.  Section  952.215  and  subsections 
952.215-22  and  952.215-23  are 
removed. 

43.  Subsection  952.233-2  is  revised  to 
read  as  follows: 


952.233-2     Service  o»  protest 

As  prescnC)t!a  .i.  4ti  Li  R  b33. 106(a), 
add  the  following  to  the  end  of  the 
clause  at  FAR  52.233-2: 

(c)  Another  copy  of  a  protest  filed  with  the 
General  Accounting  Office  shall  be  furnished 
to  the  following  address  within  the  time 
periods  described  in  paragraph  (b)  of  this 
clause:  U.S.  Department  of  Energy,  Assistant 
General  Counsel  for  Procurement  and 
Financial  Assistance  (GC-61),  1000 
Independence  Avenue,  S.W.,  Washington, 
DC  20585,  Fax:  (202)  586-4546. 

44.  Subsection  952.233-4  is  added  to 

read  as  follows: 

952  233-^     Notice  oi  pfotess  *ne 
avaiiabiiitv 

As  prtjsuribed  in  933.106(b),  insert  the 
following  provision: 
Notice  of  Protest  File  Availability  (Sep  1996) 

(a)  If  a  protest  of  this  procurement  is  filed 
with  the  General  Accounting  Office  (GAO)  in 
accordance  with  4  CFR  Part  21,  any  actual  or 
prospective  offeror  may  request  the 
Department  of  Energy  to  provide  it  with 
reasonable  access  to  the  protest  file  pursuant 
to  FAR  33.104(a)(3)(ii).  implementing  section 
1065  of  Public  Law  103-355.  Such  request 
must  be  in  writing  and  addressed  to  the 
contracting  officer  for  this  procurement. 

(b)  Any  offeror  who  submits  information  or 
documents  to  the  Department  for  the  purpose 
of  competing  in  this  procurement  is  hereby 
notified  that  information  or  documents  it 
submits  may  be  included  in  the  protest  file 
that  will  be  available  to  actual  or  prospective 
offerors  in  accordance  with  the  requirements 
of  FAR  33.104(a)(3)(ii).  The  Department  will 
be  required  to  make  such  documents 


available  unless  they  are  exempt  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act.  Therefore,  offerors  should 
mark  any  documents  as  to  which  they  would 
assert  that  an  exemption  applies.  (See  10  CFR 
part  1004.) 

45.  Subsection  952.233-5  is  added  to 
read  as  follow: 

952.233-6    Agency  prcte&i  revte^. 

As  prescribed  in  48  CFR  933.106(c), 
insert  the  foUovnng  provision: 

Agency  Protest  Review  (Sep  1996) 

Protests  to  the  Agency  will  be  decided 
either  at  the  level  of  the  Head  of  the 
Contracting  Activity  or  at  the  Headquarters 
level.  The  Department  of  Energy's  agency 
protest  procedures,  set  forth  in  933.103. 
elaborate  on  these  options  and  on  the 
availability  of  a  suspension  of  a  procurement 
that  is  protested  to  the  agency.  The 
Department  encourages  potential  protesters 
to  discuss  their  concerns  with  the  contracting 
officer  prior  to  filing  a  protest. 

952.251-70    [Amended] 

46.  Subsection  952.251-70  is 
amended  by  revising  the  date  of  the 
clause  to  read  "(June  1995)". 


t:^-! 


,  dcp: 


OF  CCN^RACT  ACTrONS    ^^EMCEDj 

47.  Part  971  is  removed. 
(FR  Doc.  96-20328  Filed  8-8-96;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831,  837,  841,  842,  843, 
844,  and  847 

RIN  3206-AH57 

Elections  of  Retirenrient  Coverage  by 
Current  and  Former  Nonappropriated 
Fund  Employees 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  implement  the  civilian- 
retirement  provisions  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996  and  to  consolidate  existing 
regulations  concerning  employees 
affected  by  these  provisions.  That 
statute  provides  certain  employees  with 
an  opportunity  to  elect  to  continue 
vested  retirement  coverage  after  a 
qualifying  employment  move  between  a 
civil  service  position  and  a 
nonappropnated  fund  instrumentality 
(NAFI),  and  vice  versa,  and  under 
limited  circumstances  to  receive  credit 
for  past  NAFI  service  under  the  Qvil 
Service  Retirement  System  or  the 
Federal  Employees  Retirement  System. 
These  regulations  establish  election 
procedures  and  the  methodology  for 
computing  the  employee  costs  as 
required  by  the  statute. 
DATES:  Intenm  rules  effective  August  10, 
1996;  comments  must  be  received  on  or 
before  October  8,  1996 
ADDRESSES:  Send  comments  to  John  E. 
Landers,  Chief.  Retirement  PoUcy 
Division,  Retirement  and  Insurance 
Service;  Office  of  Personnel 
Management;  P.O  Box  57;  Washington, 
DC  20044;  or  dehver  to  0PM,  Room 
4351,  1900  E  Street,  NW.,  Washington 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Reinhojd,  (202)  60&-0299. 

SUPPLEMENTARY  INFORMATION: 

1.  Overview 

Section  1043  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Pubhc  Law  104-106  approved  February 
10,  1996.  amends  the  existing 
provisions  of  law  under  which  certain 
employees  who  are  vested  in  the  Civil 
Service  Retirement  System  (CSRS),  the 
Federal  Employees  Retirement  System 
(FERS).  or  a  retirement  plan  estabUshed 
for  employees  of  nonappropriated  fund 
instrumentalities  (NAFI)  described  in 
section  2105(c)  of  title  5,  United  States 
Code,  may  elect  to  continue  coverage  in 


a  vested  retirement  system  upon  a  move 
between  appropriated  and 
nonappropriated  fund  employment. 
Additionally,  section  1043  provides  a  1- 
year  period  for  certain  employees  who 
would  have  been  eligible  to  elect  to 
continue  vested  retirement  benefits  had 
the  new  requirements  been  in  effect  at 
the  time  of  the  change  in  employment, 
to  retroactively  elect  to  continue  the 
retirement  coverage  they  had  before  a 
quahfying  employment  move  that 
occurred  aft^er  December  31,  1965,  and 
before  the  effective  date  of 
implementing  regulations.  During  the 
retroactive  election  period,  certain 
employees  now  covered  by  a  NAFI 
retirement  system  who  have  prior 
service  under  CSRS  or  FERS  may  elect 
to  retuim  to  CSRS  or  FERS  coverage  or 
to  receive  credit  under  the  NAFI 
retirement  system  for  FERS  service. 
(Note:  The  following  sentence  and 
§  847.415  may  be  amended  depending 
on  the  response  to  our  inquiry  to  the 
IRS.)  NAFI  employees  who  elect  to 
retiun  retroactively  to  CSRS  coverage 
will  receive  full  CSRS  coverage  for  the 
retroactive  period  and  will  be 
prospectively  covered  by  the  CSRS 
Offset  provisions,  which  are  applicable 
to  CSRS  employees  who  are 
mandatorily  covered  by  Social  Security, 
because  the  Social  Security  coverage  in 
effect  during  their  NAFI  service  will 
continue.  Certain  employees  who  have 
been  continuously  covered  by  FERS  and 
have  prior  service  with  a  NAFI  may  be 
eligible  to  elect  to  return  to  coverage 
imder  the  NAFI  retirement  system,  or  to 
receive  credit  under  FERS  for  the  NAFI 
service. 

2.  Qualifying  Moves 

The  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1990  (sections  8347(q)  and  8461(n)  of 
title  5,  United  States  Code),  Public  Law 
100-508  provided  that  certain  NAFI 
employees  within  the  Department  of 
Defense  (DoD)  and  the  U.S.  Coast  Guard 
may  elect  to  continue  vested  coverage 
under  a  retirement  system  for  NAFI 
employees  upon  a  move  to  a  DoD  or 
Coast  Guard  appropriated  fund  position. 
Likewrise.  certain  DoD  or  Coast  Guard 
appropriated  fund  employees  could 
elect  to  continue  vested  retirement 
coverage  under  CSRS  or  FERS  upon  a 
move  to  a  DoD  or  Coast  Guard  NAFI 
position. 

The  right  to  make  an  election  under 
the  1990  Portability  Act  is  linked  to 
conditions  surrounding  the  employment 
move.  Only  those  employees  whose 
move  between  civil  service  and  NAFI 
employment,  or  vice  versa,  met  certain 
criteria  set  out  in  the  law  were  granted 
the  opportimity  to  elect  to  continue 


retirement  coverage;  the  law  did  not 
make  NAFI  service  creditable  under 
CSRS  or  FERS. 

Section  1043  of  Public  Law  104-106 
expands  the  opportunities  for 
employees  to  elect  to  continue 
retirement  coverage  upon  a  change  in 
employment  status.  Except  in  limited 
circumstances  explained  below,  the 
changes  made  by  section  1043  have  not 
made  service  with  a  NAFI  creditable  for 
CSRS  or  FERS  purposes. 

3.  Qualifying  Moves  for  Prospective 
Elections 

An  employment  move  triggers  an 
opportunity  to  elect  to  continue 
retirement  coverage  under  the 
provisions  of  the  1996  Act  if  it  mefitsall 
of  the  following  four  criteria: 

•  The  employee  must  not  have  had  a 
prior  opportunity  to  elect  to  continue 
the  same  retirement  coverage  under  the 
1990  Portability  provisions,  and 

•  The  employee  must  have  been 
vested  in  a  retirement  plan  prior  to  the 
change  in  employment,  and 

•  The  employee  must  have  moved 
from  a  NAFI  within  the  DoD  or  the 
Coast  Guard  to  any  civil  service 
position,  or  have  moved  from  a  civil 
service  position  to  a  NAFI  within  the 
DoD  or  the  Coast  Guard,  and 

•  The  break  in  employment 
qualifying  for  retirement  coverage  was 
not  more  than  1  year. 

These  provisions  apply  to  any  move 
occurring  on  or  after  August  10,  1996 
A  move  is  considered  to  have  been 
made  at  the  time  the  individual  enters 
into  the  new  position,  not  at  the  time  of 
separation  from  the  prior  position.  For 
example,  an  individual  may  have 
separated  from  an  appropriated  fund 
position  subject  to  FERS  on  December 
31,  1995.  The  same  individual  received 
an  appointment  wath  a  NAFI  subject  to 
the  NAFI  retirement  plan  on  September 
29,  1996.  Assuming  all  other  criteria  are 
met,  the  individual  has  completed  a 
qualifying  employment  move  and  is 
eligible  to  elect  to  continue  FERS 
coverage  instead  of  accepting  NAFI  plan 
coverage. 

4.  Qualifying  Moves  for  Retroactive 
Elections 

For  certain  employees  who  moved 
from  a  civil  service  position  subject  to 
CSRS  or  FERS  to  a  position  in  a  NAFI 
covered  by  a  NAFI  retirement  system, 
and  vice  versa,  at  any  time  after 
December  31,  1965,  and  before  August 
10,  1996,  section  1043  of  Public  Law 
104-106  provides  a  Limited  opportunity 
to  elect  to  continue  retirement  coverage 
retroactive  to  the  date  of  the  qualifying 
employment  move.  To  be  eligible  to 
retroactively  elect  retirement  coverage. 
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the  move  to  or  from  civil  senice  and 

NAFI  emplovment  must  meet  the  new 
definition  of    qualih-ing  move"'  in 
section  847.402  of  these  regulations. 
However,  the  law  specifically  excludes 
three  classes  of  individuals  from  making 
a  retroactive  election. 

Previous  Retirement  Coverage  Election 
Opportunity 

Employees  who  had  an  opportunity  to 
elect  to  continue  retirement  coverage 
under  the  provisions  of  t_he  1990 
Portability  Act  before  February  10, 1996, 
or  who  elected  to  continue  retirement 
coverage  before  August  10,  1996,  are  not 
eligible  to  elect  retirement  coverage 
based  on  an  earlier  qualifying  move. 

Employees  with  a  qualifying  move 
occurring  after  February  10,  1996,  (the 
date  Public  Law  104-106  was  enacted) 
and  before  August  10,  1996,  may  elect 
to  continue  retirement  coverage  based 
on  a  qualifying  move  under  these 
regulations  only  if  they  have  not  already 
exercised  an  election  right  under  the 
provisions  of  the  1990  Portability  Act. 
The  DoD  issued  a  blanket  waiver  of  the 
30-day  time  limit  for  elections  under  the 
1990  Portability  Act  on  March  4.  1996. 
Employees  who  delayed  their  election 
right  under  the  waiver  may  iww  elect  to 
continue  coverage  under  either  the  1990 
Portability  rules  or  the  retroactive 
provisions  established  by  these 
regulations.  DoD  will  allow  until 
December  31,  1996,  for  employees  in 
this  category — all  of  whom  are  DoD 
employees  who  have  made  a  qualifying 
employment  move  imder  the  1990 
Portability  Act  on  or  after  February  10, 
1996 — ^to  make  their  retirement  coverage 
elections  under  the  new  regulations. 

Continuous  Retirement  Coverage 
Requirement 

Current  NAFI  employees  who  moved 
under  conditions  which  would  allow  an 
opportunity  to  elect  to  continue 
retirement  coverage  may  make  a 
retroactive  election  only  if  they  have 
remained  continuously  subject  to  a 
retirement  system  established  for  NAFI 
employees  since  the  qualifying  move.  A 
break  in  service  of  3  days  or  less  is  not 
considered  a  break  in  retirement 
coverage  for  retroactive  election 
eligibility  purposes.  Likewise  a  current 
FERS  employee  who  would  be  eUgible 
to  retroactively  elect  to  continue  NAFI 
retirement  system  coverage  is  eligible  to 
make  that  election  only  if  he  or  she  has 
remained  continuously  subject  to  FERS 
since  the  qualifying  move.  (The  statute 
contains  an  inconsistent  reference  to 
continuous  CSRS  coverage  following  the 
employment  move  (section 
1043(c)(2)(Bi(II]),  which  caimot  be  given 
effect  in  conjunction  vnth  the  plain  and 


unambiguous  statement  in  section 
1043(c){2)(B)(III).  as  explained  in  the 
next  paragraph,) 

Moves  to  the  CSRS 

If  the  employment  move  on  which  an 
election  would  be  based  was  from  a 
NAFI  to  the  CSRS,  the  employee  is  not 
eUgible  to  make  a  retroactive  election. 
Subclause  (HI)  of  section  1043(c)(2)(B) 
bars  any  indi\idual  from  making  a 
retroactive  election — 

if  such  election  would  be  based  on  a  move 
to  the  Civil  Service  Retirement  System  from 
a  retirement  system  established  for 
employees  [of  a  NAPIj. 

Therefore,  an  employee  who  is  currently 
subject  to  CSRS  has  no  new  opportunity 
under  these  regulations  to  elect  to 
continue  retirement  coverage  based  on  a 
move  from  a  NAFI  retirement  system  to 
CSRS. 

The  bar  on  retroactive  elections  based 
on  moves  to  the  CSRS  also  applies  to 
employees  now  covered  by  FERS  who 
elected  FERS  during  the  1987  open 
season  or  later.  If  an  employee  moved 
from  a  NAFI  retirement  system  to  CSRS 
(including  the  CSRS  Interim  provisions 
in  effect  from  January  1,  1984  through 
December  31, 1986,  and  the  CSRS  Offset 
provisions  in  effect  on  and  after  January 
1 .  1987).  and  later  elected  FERS 
coverage,  he  or  she  is  not  eligible  to 
make  a  retroactive  election  of  NAFI 
retirement  system  coverage.  Moves  from 
a  NAFI  retirement  system  to  CSRS 
Interim  coverage,  followed  by 
automatic,  as  opposed  to  elective.  FERS 
coverage,  with  all  the  CSRS  Interim 
service  being  retroactively  converted  to 
FERS  service,  will  be  considered  a  move 
to  FERS. 

5.  Alternative  Election  of  Service  Credit 

Section  1043  of  Public  Law  104-106 
also  provides  for  an  alternative  election 
for  employees  currently  covered  by 
FERS  or  a  NAFI  retirement  system.  To 
be  eligible  to  alternatively  elect  service 
credit,  the  FERS  or  NAFI  employee 
must  meet  all  the  eligibility  criteria  for 
a  retroactive  election  of  retirement 
coverage.  However,  the  requirement  that 
the  employee  not  have  had  a  previous 
opportxmity  to  elect  to  continue 
retirement  coverage  under  the  1990 
Portability  Act  provisions  does  not 
apply.  That  is,  an  employee  currently 
covered  by  FERS  or  participating  in  a 
NAFI  retirement  system  who  previously 
elected  his  or  her  current  retirement 
coverage  based  on  a  past  qualifying 
move,  or  who  had  the  opportunity  to 
elect  to  continue  retirement  coverage,  is 
eligible  to  make  an  alternative  election 
provided  he  or  she  meets  all  other 
criteria. 


Under  the  alternative  election 
opportunity,  an  eligible  employee 
covered  by  FERS  may  elect  to  receive 
credit  in  his  or  her  FERS  retirement 
benefit  for  any  prior  civilian  service 
which  would  be  creditable  for  NAFI 
retirement  system  purposes  and  to 
continue  coverage  under  FERS  for  all 
future  periods  of  Federal  service. 
Similarly,  a  NAFI  employee  who  is 
participating  in  a  NAFI  retirement 
system  may  elect  to  receive  credit 
toward  eligibihty  for  a  NAFI  retirement 
benefit  for  any  prior  civilian  service 
which  would  be  creditable  for  FERS 
purposes,  without  regard  to  redeposit, 
and  to  continue  coverage  under  tne 
NAFI  retirement  system  for  all  future 
periods  of  Federal  service.  By  making 
this  election  in  lieu  of  a  retroactive 
election  of  retirement  coverage,  an 
employee  with  multiple  periods  of 
service  subject  to  another  retirement 
system  could  combine  credit  for  the 
service  under  his  or  her  current 
retirement  system.  In  contrast,  by 
making  a  retroactive  election  of 
retirement  coverage,  only  service 
performed  since  the  date  of  the 
qualifying  move  becomes  creditable 
under  the  new  retirement  system. 
For  example,  an  individiiial  was 
employed  in  a  NAFI  from  1981  through 
1988  and  subject  to  the  NAFI's 
retirement  system.  Five  months  after  her 
separation  from  the  NAFI,  the  same 
individual  was  employed  in  a  civil 
service  position  subject  to  FERS  She 
remained  subject  to  FERS  until  early 
1995,  and  then  after  a  5-month  break  in 
service  she  became  employed  by  a  NAFI 
covered  by  the  NAFI  retirement  system 
and  has  remained  so  employed  to  date. 
This  employee  now  may  choose  among 
the  following  elections:       

A.  Elect  to  be  covered  by  FERS 
retroactive  to  the  effective  date  of  her 
1995  NAFI  appointment.  The  employee 
would  not  receive  FERS  credit  for  the 
NAFI  service  from  1981  through  1988 
since  her  qualifying  move  is  the  1995 
move  from  FERS  to  a  NAFI  (the  move 
in  1988  from  a  NAFI  to  the  FERS  is  not 
qualifying  since  she  did  not  remain 
continuously  covered  by  FERS);  or 

B.  Elect  to  remain  in  the  NAFI 
retirement  system  with  retirement 
eUgibility  credit  for  her  FERS  service. 
Should  the  employee  move  to  a  FERS 
position  in  the  future,  she  would  remain 
covered  bv  her  NAFI  retirement  system. 
Her  FERS  service  would  cease  to  be 
creditable  for  any  purpose  under  FERS. 

C.  Make  no  election.  The  employee 
would  remain  subject  to  a  NAFI 
retirement  plan  with  service  from  1988 
to  1995  subject  to  FERS.  Should  the 
employee  move  to  FERS  in  the  futiue, 
she  may  have  an  opportxmity  to 
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continue  the  NAFI  retirement  coverage 
if  her  move  is  qualifying. 

To  be  eligible  for  the  alternative 
election  opportunity,  the  FERS  or  NAFI 
employee  must  be  othervnse  ehgible  to 
elect  to  continue  retirement  coverage 
retroactive  to  the  date  of  a  qualifying 
move  Therefore,  FERS  employees  who 
are  unable  to  elect  to  retroactively 
continue  retirement  coverage  because 
they  moved  from  a  NAFI  to  CSRS  are 
also  unable  to  elect  to  credit  previous 
NAFI  service  under  FERS.  A  FERS  or 
NAFI  retirement  system  annuitant  is 
also  ineligible  to  elect  to  credit  previous 
service  toward  his  or  her  annuity 
benefit. 

6.  Service  Which  Is  Creditable  Under 
the  Alternative  Election 

Under  the  alternative  election  (to 
remain  in  the  current  retirement  system 
and  receive  credit  for  service  performed 
under  a  previous  retirement  system), 
section  1043  provides  that  any  service 
which  would  be  qualifying  for  FERS  or 
NAFI  retirement  purposes  may  be 
credited  toward  the  current  retirement 
system.  In  many  cases,  employees  opted 
to  withdraw  their  contributions  to  a 
retirement  system  upon  employment  in 
a  position  that  was  subject  to  another 
retirement  system  with  no  opportunity 
to  combine  the  service.  While  a  refund 
would  generally  terminate  an 
individual's  service  credit  under  FERS 
or  a  NAFI  retirement  system,  section 
1043  provides  for  the  transfer  of  service 
credit  regardless  of  refund  status.  In  the 
case  of  a  FERS  employee  who  has 
previously  received  a  refund  of  his  or 
iier  NAFI  retirement  contributions  and 
elects  FERS  service  credit  for  the  NAFI 
service,  the  DoD  or  Coast  Guard  will 
transfer  the  employer  contributions 
which  were  deposited  on  the 
employee's  behalf  during  the  NAFI 
employment.  In  the  case  of  a  NAFI 
employee  who  elects  NAFI  credit  for 
previous  FERS  service,  OPM  will  certify 
the  periods  of  FERS  service  as 
qualifying  to  the  DoD  or  Coast  Guard  if 
the  employee  has  withdrawn  his  or  her 
contributions  for  the  FERS  service.  For 
service  subject  to  FERS,  transferable 
service  would  include  non -contributory 
service  performed  prior  to  January  1, 
1989  Non-contributory  service 
performed  after  December  31, 1988,  is 
not  creditable  FERS  service  and  credit 
for  such  service  woidd  therefore  not 
transfer  to  a  NAFI  retirement  system. 
Military  service  is  creditable  under  the 
general  CSRS  and  FERS  rules  and  is  not 
affected  by  these  regulations. 

7.  Effective  Dates 

Prospective  and  retroactive  elections 
of  retirement  coverage  made  on  or  after 


August  10, 1996,  are  effective  on  the 
date  of  appointment  to  a  retirement - 
covered  position  which  completed  the 
qualifying  move.  Under  no 
circumstances  can  an  election  take 
.effect  earlier  than  the  first  appointment 
subject  to  retirement  coverage. 

An  alternative  election  to  remain 
covered  under  the  cxirrent  FERS  or 
NAFI  retirement  system,  and  to  obtain 
service  credit  for  time  under  the  other 
system,  is  effective  on  the  date  of  receipt 
of  the  election  in  the  employing  agency. 
The  service  performed  subject  to 
another  retirement  system  becomes 
creditable  under  the  ciirrent  retirement 
system  at  the  time  the  election  is  made. 

8.  Transfer  of  Contributions 

Section  1043  of  Public  Law  104-106 
requires  that  for  certain  elections,  the 
currenf  retirement  system  transfer  to  the 
elected  retirement  system  all  retirement 
deductions  withheld  from  the 
employee's  salary,  interest  on  the 
employee's  deductions,  and  retirement 
contributions  contributed  by  the 
emplojdng  agency  on  the  employee's 
behalf. 

For  elections  of  CSRS  and  FERS 
coverage,  including  elections  of  FERS 
service  credit,  the  DoD  or  the  Coast 
Guard  will  transfer  to  the  Civil  Service 
Retirement  and  Disability  Fund  the 
NAFI  employee  and  employer 
retirement  contributions  credited  to  the 
employee. 

Employee  retirement  contributions 
transfer  with  interest  because  this  is 
specifically  provided  by  section 
1043(c)(2)(C)(i).  No  interest  is 
includable  in  a  transfer  of  employer 
contributions. 

Any  employee  deductions  plus 
interest  which  are  transferred  to  the 
Qvil  Service  Retirement  and  Disability 
Fimd  will  become  part  of  the 
employee's  credit  which  is  payable  to 
the  employee  or  survivors  in  the  case  of 
separation  or  death.  The  government 
share  of  the  NAFI  contributions,  if  any, 
is  not  payable  to  the  employee  or  the 
employee's  survivors  under  any 
drcimistances.  NAFI  contributions 
transferred  to  the  Fund  will  thereafter 
accrue  interest  under  current 
procedures. 

For  retroactive  elections  of  NAFI 
retirement  plan  coverage,  the  Office  of 
Personnel  Management  vdll  transfer  to 
either  the  DoD  or  the  Coast  Guard  the 
total  amount  withheld  from  the 
employee's  salary  for  FERS  retirement, 
any  deposits  made  by  the  employee  for 
civilian  service,  interest  accrued  on  the 
employee's  deductions  and 
contributions,  and  amounts  contributed 
by  the  employing  agency  without 
interest.  For  elections  by  NAFI 


employees  of  NAFI  retirement  credit  for 
previous  oeriods  of  FERS  service, 
section  1043  does  not  allow  OPM  to 
transfer  any  contributions  associated 
with  the  FERS  service  to  the  DoD  or 
Coast  Guard. 

9.  Employee  Costs  .\ssociated  With 
Retroactive  Elections 

Section  1043  of  Public  Law  104-106 
provides  that  if  the  total  amount  of  the 
contributions  transferred  to  the  elected 
retirement  system  do  not  cover  the 
increase  in  the  "actuarial  present  value" 
of  the  employee's  future  retirement 
benefit  attributable  to  the  service 
covered  by  the  election,  the  employee 
must  fund  the  difference.  The  actuarial 
present  value  of  a  retirement  benefit  is 
the  amount  of  money  that  would  have 
to  be  set  aside  to  finance  all  of  the 
retirement  benefits  an  employee  would 
receive  during  his  or  her  expected 
lifetime.  Therefore,  section  1043 
requires  employees  to  fully  finance  the 
increase  in  Uieir  retirement  benefit 
attributable  to  the  retroactive  election 
which  is  not  otherwise  funded  by  the 
transfer  of  contributions. 

The  regulations  require  that  the 
calculation  of  the  actuarial  present 
value  of  NAFI  service  made  creditable 
under  CSRS  nr  FERS  be  delayed  until 
the  time  a  retirement  or  survivor  benefit 
based  on  the  NAFI  service  actually 
becomes  payable.  By  delaying  the 
calculation,  the  exact  armuity  benefit 
based  on  the  employees'  age.  service, 
salary  and  survivor  election  can  be 
determined.  This  method  is  preferable 
to  calculating  a  future  retirement  benefit 
based  on  a  set  of  assumed  conditions 
which  may  not  reflect  the  employee's 
actual  circumstances.  In  the  event  the 
additional  NAFI  service  does  not 
increase  the  retirement  benefit  payable 
to  the  employee  or  survivor,  as  in  some 
disability  retirements,  the  employee  will 
not  be  required  to  fund  the  NAFI 
service. 

The  regulations  do  not  require  that 
the  employee  fund  the  increase  in  the 
actuarial  present  value  by  making  a 
deposit  Rather,  the  section  1043 
funding  requirement  will  be  satisfied  by 
a  permanent  reduction  in  the  monthly 
retirement  benefit.  The  monthly 
reduction  will  be  based  on  actuarial 
factors  which  effectively  collect  the 
increase  in  the  actuarial  present  value 
over  the  remaining  life  expectancy  of 
the  retiree  or  survivor.  If  the  NAFI 
service  does  not  create  an  annuity 
entitlement  or  increase  the  payable 
benefit  to  the  employee  or  survivor, 
then  the  monthly  reduction  would  be 
zero.  If  the  N.'\FI  service  does  increase 
the  CSRS  or  FERS  benefit,  the  employee 
or  survivor  annuity  will  reflect  credit  for 
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all  the  NAFI  service  attributable  to  the 
retroactive  election  and  a  permanent 
actuarial  reduction  based  on  the  amount 
required  to  fund  the  annuity  increase. 

10.  Calculation  of  AnnuiH'  Benefit 
Which  includes  .\AF1  .Ser\'ice 

At  the  time  that  a  CSRS  or  FERS 
benefit  payable  to  an  employee  or 
sur\'ivor  includes  NAFI  service  made 
creditable  by  a  retroactive  election, 
OPM  will  determine  the  actuarial 
present  value  of  the  NAFI  service,  if 
any,  and  the  monthly  reduction  in  the 
annuity  benefit.  In  most  cases  the 
calculation  v»dll  be  made  effective  with 
the  commencing  date  of  the  retirement 
or  survivor  benefit.  However,  for  FERS 
disability  annuitants  and  survivor 
annuitants,  the  calculation  will  not  be 
made  until  a  benefit  based  on  the 
employee's  years  of  service  and  salary 
becomes  payable,  usually  at  age  62. 
OPM  will  compare  two  annuity  benefit 
computations; 

(A)  The  actuarial  present  value  of  a 
CSRS  or  FERS  annuity  that  includes 
credit  for  all  NAFI  service. 

(B)  The  actuarial  present  value  of  a 
CSRS  or  FERS  annuitv  without  credit 
for  the  NAFI  service  attributed  to  the 
election 

The  actuarial  present  value  is 
computed  by  multiplying  the  monthly 
rate  of  annuity  by  a  factor  calculated  by 
OPM's  actuary  using  generally  accepted 
actuanal  standards  and  on  the  basis  of 
assumptions  used  by  the  Board  of 
Actuaries  of  the  Civil  Service 
Retirement  System 

At  the  time  OPM  computes  the 
actuarial  present  value  of  crediting  the 
NAFI  service,  we  will  increase  the 
amount  of  contributions  transferred  to 
the  Fund  bv  interest  after  the  date  of  the 
transfer.  The  difference  oetween  the 
actuarial  present  value  of  the  benefits 
computed  under  (A)  and  (B),  above,  is 
the  actuanal  present  value  of  crediting 
the  NAFI  service.  The  difference 
between  the  actuarial  present  value  of 
the  NAFI  service  and  the  amount  of 
contributions  which  were  transferred, 
plus  interest,  is  the  amount  which  will 
be  funded  by  a  monthly  annuity 
reduction.  The  regulations  refer  to  this 
amount  as  the  "deficiency." 

If  the  additional  NAFI  service  does 
not  increase  the  annuity  otherwise 
payable  to  an  individual,  then  there  will 
be  no  reduction  in  the  annuity  for  the 
retroactive  election.  This  could  occur  in 
cases  where  the  benefit  payable  is  based 
on  factors  other  than  years  of  service 
and  salary.  A  disability  benefit  or  a 
CSRS  survivor  annuity,  for  example, 
may  be  based  on  a  straight  percentage  of 
average  salary  and  additional  NAFI 
service  would  not  increase  the  benefit 


The  deficiency  is  divided  by  the 
actuarial  present  value  factor 
corresponding  to  the  employee  or 
survivor's  age  at  the  time  of  the 
calculation  to  determine  the  amount  of 
the  monthly  annuity  reduction.  After 
the  annuity  is  reduced  in  this  way,  any 
further  reductions  for  siuvivor,  CSRS- 
Offset,  or  the  alternative  form  of  armuity 
still  apply.  Future  cost-of-living 
adjustments  are  applied  to  the  monthly 
annuity  payable  after  these  reductions. 
If  a  survivor  benefit  becomes  payable 
after  the  death  of  a  retired  employee,  the 
monthly  survivor  benefit  is  not 
additionally  reduced  due  to  a 
deficiency.  For  example: 

Employee  retires  at  age  62  under 
FERS  wdth  18  years  of  FERS  service  and 
an  additional  5  years  of  NAFI  service 
made  creditable  under  FERS.  High-three 
average  salary  is  $40,000.  The 
contributions  transferred  from  the  NAFI 
retirement  system,  plus  interest,  equal 
$5,000. 
Present  value  factor 

for  age  62. 
Single  Ufe  FERS  an- 
nuity with  credit 
for  NAFI  service. 
Actuarial  present 

value. 
Single  life  FERS  an- 
nuity without  cred- 
it for  NAFI  service. 
Actuarial  present 

value. 
Actuarial  present 
value  of  NAFI 
service. 
Unfunded  amount 
(deficiency). 


161.3 


S843/month 


$135,976  (161.3  x 

843) 
S600/ month 


$96,780  (161.3  X 

600) 
$39,196  (135,976  - 

96,760) 

$34,196  (39,1«6  - 
5,000  in  contribu- 
tions) 

$212  (34,196  + 
161.3) 

$631 /month  (843  - 
212) 

$567  (0,9  X  631) 

$315  (50%  of  $631) 


Monthly  reduction  . 

Single  life  FERS  an- 
nuity. 

FERS  annuity  with 
survivor  benefit. 

Rate  of  survivor  an- 
nuity. 

In  the  above  example,  the  employee 
did  not  retire  earlier  than  he  would  have 
otherwise  been  eUgible  to  retire  without 
the  NAFI  service.  Since  annuity 
eligibility  was  not  affected,  the  increase 
in  the  single  life  aimuity  due  to  the 
NAFI  service  election  is  equal  to  the 
amount  transferred  to  the  Fimd  divided 
by  the  appropriate  present  value  factor. 
(In  the  above  example:  $5,000  +  161.3  = 
$31.  Annuity  without  NAFI  service 
increases  $31  by  the  NAFI  service 
election.) 

When  the  NAFI  service  allows  an 
employee  to  retire  earUer  than  he  or  she 
coidd  have  without  the  NAFI  service,  an 
additional  step  is  added  to  the 
computation  of  the  fimding  deficiency. 


Because  no  aimuity  would  be 
immediately  payable  if  NAFI  service 
was  not  combined  with  dvii  service,  the 
present  value  of  the  immediate  annuity 
that  includes  NAFI  service  must  be 
compared  to  the  present  value  of  the 
deferred  annuity  that  would  have  been 
the  only  benefit  payable  without 
crediting  the  NAFI  service.  To 
determine  the  deficiency  at  the  time  the 
actual  anniuty  payments  begin,  we  must 
therefore  discount  the  present  value  of 
the  deferred  annuity  benefit  at  the  time 
it  would  commence.  In  other  words,  we 
begin  by  computing  the  present  value  of 
the  deferred  annuity  on  its  commencing 
date  (writhout  credit  for  the  NAFI 
service).  This  is  computed  by 
multiplying  the  deferred  annuity  rate  by 
the  actuarial  factor  for  the  employee's 
age  at  the  time  the  deferred  annuity 
would  begin.  By  definition,  the  present 
value  of  the  deferred  annuity  on  its 
commencing  date  (without  credit  for  the 
NAFI  service)  is  the  amount  that  would 
be  required  to  fund  such  an  annuity  on 
that  date.  However,  the  present  value  of 
the  futtu*  deferred  aimuity  on  the  date 
when  payments  would  begin,  that  is,  the 
amoimt  tiiat  would  have  to  be  set  aside 
on  the  actual  annuity  commencing  date 
to  fund  the  future  deferred  annuity,  is 
lower  because  the  amount  set  aside 
would  earn  interest  from  the  actual 
immediate  commencing  date  to  the 
deferred  annuity  commencing  date.  The 
method  used  to  adjust  the  present  value 
of  the  deferred  annuity  is  set  out  in 
section  847.607. 

11.  Effect  of  FERS  Refunds 

These  regulations  allow  individuals 
who  received  a  refund  of  their  FERS 
retirement  contributions  upon  a  move  to 
a  NAFI  and  elect  to  continue  coverage 
under  FERS  an  opportunity  to  receive 
credit  for  the  FERS  service  represented 
by  the  reftmd.  Employees  imder  CSRS 
may  repay  previous  refimds  at  any  time 
they  are  subject  to  CSRS.  A  refund  of    -, 
FERS  contributions  generally  cannot  be 
repaid  and  the  service  represented  by 
the  refund  is  not  creditable  toward 
FERS  annuity  eligibility  or  FERS 
annuity  computation.  However,  in  the 
case  of  a  NAFI  employee  who 
retroactively  elects  FERS  coverage,  but 
received  a  refund  of  his  or  her  FERS 
contributions,  the  employee  will  receive 
credit  for  any  periods  of  refunded  FERS 
service  in  the  computation  of  the  FERS 
benefit.  The  amovmt  of  the  FERS  refund 
vfill  accrue  interest  through  the  date  of 
separation.  The  refund  amount  plus 
interest  will  be  added  to  the  amount  of 
the  funding  deficiency,  and  therefore 
included  in  the  actuarial  reduction  in 
the  annuity. 
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12   Present  Value  Factors 


NAFl  service  made  creditable  by  an 
election  under  section  1043  of  Public 
Law  104-106  under  the  curr^iif 
economic  assumptions  of  intends!  at 
percent  and  inflation  at  4.5  pHnent 

CSRS  presen-  Value  Factors  Applicable  to  an  Annuity  PAYABut  holl 

OF  Public  Law  104-106 


The  r-i  lowing  three  charts  contain  the 
present  value  factors  that  will  apply  to 
a  (;SR.S  or  FERS  annuity  which  includes 


together  with  the  demographic 
assumptions  adopted  by  the  Board  of 
Actuaries^  Se"  58  FR  49066  S<»ptember 
21,  1993. 


OWING  AN  Elec'^on  Under  Sec^^on 


Age  at  calculation 


17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 


Present 

value  of  a 

monthly 

annuity 


377.9 

375.0 

372.0 

368.9 

365.8 

362.6 

359.3 

356.0 

352.6 

349.2 

345.7 

342.1 

338.4 

334.7 

331.0 

327.1 

323.3 

319.3 

315.3 

311.2 

307.1 

302.8 

298.6 

294.4 

290.0 


Age  at  calculation 


42 

43 

44 

45 

46 

47, 

48, 

49, 

50, 

51  . 

52. 

53. 

54. 

55. 

56. 

57. 

58. 

59. 

60. 

61  . 

62  . 
63. 
64  . 
65. 
66. 


Present 
value  of  a 

monthiv 
annui^ 


Age  at  calculation 


Present 

value  of  a 

fnonthiy 

annuitv 


FERS  Present  Value  Factors  Applicable  to  an  Annuity  Payable  Following  a 

OF  Public  Uw  i  04^106  When  Annuity  Is  Increased  bv 


COLAS 


ON  Un: 


Sfc 


1043 


Age  3*  :aiCLjidtion 


17 
18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

?8 

29 

30 

3^ 

32 

33 

34 

36 

36 

37 

38  , 

^9  , 

40  . 

41  . 


Present 

value  of  a 

monthly 

annuity 


Age  at  calculation 


301.7 

299.8 

297.9 

296.0 

294.0 

291.9 

289.8 

287.7 

285.4 

283.2 

280.8 

278.4 

276.0 

273.5 

270.9 

268.2 

265.5 

262.8 

260.0 

257.1 

254.1 

251.1 

248.1 

245.2 

241.9 


42 

43 

44 

45 

48 

47 

48 

49 

SO 

51  , 

52 

53. 

54  , 

55. 

56. 

57, 

58. 

59. 

60. 

61  . 

62. 

63. 

64  . 

65. 

66. 


Present 

value  of  a 

monthly 

annuity 


238.5 

235.0 

231.5 

227.9 

224.2 

220.3 

216.5 

212.6 

208.6 

204.5 

200.3 

196.1 

191.8 

187.4 

183.1 

178.6 

174.2 

169.7 

166.1 

160.4 

161.3 

157.1 

152.5 

148.0 

143.6 


Age  at  calculation 


67 

68 

69 

70 

71 

72, 

73, 

74, 

75. 

76. 

77. 

78. 

79. 

80. 

81  . 

82. 

83. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 


Present 

value  of  a 

nx)nthly 

annuity 


139.1 

134.6 

130.1 

125.4 

120.7 

116.0 

111.4 

106.8 

102.2 

97.8 

93.5 

89.2 

85.0 

80.9 

77.0 

73.1 

69.4 

65.8 

62.4 

59.1 

56.0 

53.0 

50.2 

47.5 
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FERS  Present  value  Factors  AppifCABLE  to  an  Annuitv  Pavabl.e  FoL.owiNG  an  Election  Undec  s 

OF  Public  law  i04-i06  When  Annuity  is  not  increased  by  COLAS 

r:-ON  1043 

Age  at  caicuiatjon 

Present  value 

ol  a  monthly 

annuity 

Age  at  calcutation 

of  a  nxinm!) 
annuity 

41                                    ^                      ^.._.„. 

169^ 
168  J 
168.4 
168.1 
167.7 
166  J 
166.1 
165.4 
164.7 
163.7 
162.4 

52  ..„ 

161.9 
161.6 

42 „ 

44                                    ^_.„ . 

53  ;. 

55 

1615 
160J 
160.0 

45 ~ 

47   .""""!! - 

S7ZZZ.'.Z'.'.Z7'Z"''ZZZZ.Z'.7ZZZZZ.'.Z.'.'.~.Z'. 

58.._ 

59..„ _ > 

60 

61  _ 

160.0 
1602 
160.4 

AQ  '"'"Z'"Z^Z'"Z'ZZ...l 

50             

1612 
162.7 
163.5 

13.  Effects  of  an  Election 

Any  prospective  or  retroactive 
election  made  under  these  regulations  is 
irrevocable.  By  electing  to  continue 
retirement  coverage,  the  employee  also 
consents  to  a  permanent  reduction  in 
the  future  monthly  annuity  benefit  if  the 
benefit  becomes  payable  at  an  earlier 
date  or  is  increased  by  the  NAFI  service. 
Once  an  employee  has  elected  coverage 
imder  a  specific  retirement  system,  he 
or  she  continues  to  be  covered  by  that 
retirement  system  for  all  future  periods 
of  Federal  service  not  otherwise 
excluded  from  retirement  coverage, 
whether  employed  in  a  civil  service 
position  or  with  a  NAFI.  The  elected 
retirement  coverage  will  also  apply  to 
any  service  the  individual  may  perform 
as  a  reemployed  annuitant. 

A  retroactive  election  of  retirement 
coverage  will  have  the  same  effect  as  if 
it  had  been  timely  made  at  the  time  of 
the  move.  For  employees  who  elect  to 
continue  CSRS  or  FERS  coverage,  the 
NAFI  service  performed  since  the  move 
on  which  the  election  is  based  is  fully 
creditable  in  the  future  CSRS  or  FERS 
annuity  for  title  and  computation, 
including  average  salary  piu^oses.  FERS 
employees  who  elect  FERS  service 
credit  for  previous  periods  of  NAFI 
service  will  also  receive  full  credit 
toward  title  and  computation  for  any 
previous  period  of  creditable  NAFI 
service. 

NAFI  employees  who  elect  to  remain 
covered  by  the  NAFI  retirement  system 
and  receive  credit  for  previous  periods 
of  FERS  civilian  service  may  also  elect 
whether  the  FERS  service  will  be 
creditable  for  title  only,  or  for  title  and 
computation  of  the  NAFI  retirement 
benefit.  If  the  employee  elects  to  receive 
credit  for  the  FERS  service  in  the 
computation  of  the  NAFI  retirement 
benefit,  he  or  she  is  required  to  pay  the 
actuarial  present  value  of  the  FERS 
service  made  creditable  by  the  election. 


An  election  to  credit  FERS  civilian 
service  for  any  purpose  toward  a  NAFI 
retirement  system  "will  terminate  an 
employee's  eligibility  for  a  FERS 
annuity  based  on  the  same  service. 
Although  the  employee's  contributions 
for  the  FERS  service  may  remain  to  his 
credit,  an  election  to  credit  FERS  service 
in  a  NAFI  retirement  benefit  will 
prevent  the  FERS  service  from 
remaining  creditable  for  any  purpose 
under  FERS 

14.  Time  Limit  tor  I  lections 

Section  1043  of  Public  Law  104-106 
amended  the  definition  of  a  qualifying 
move  to  allow  retirement  coverage 
elections  when  employees  move  to  or 
fix)m  a  NAFI  and  any  other  Federal 
agency  and  also  increased  the  allowable 
break  in  service  between  retirement- 
covered  civil  service  and  NAFI 
positions  from  not  more  than  3  days  to 
1  year.  At  the  time  of  employment, 
agencies  will  give  qualifying  employees 
30  days  in  which  to  make  their  election. 
This  time  limit  may  be  extended  if  the 
agency  fails  to  provide  a  timely 
opportimity  for  the  employee  to  make 
the  election. 

The  retroactive  election  opportunity 
expires  1  year  after  the  effective  date  of 
the  regulations.  Since  that  day  (August 
10, 1997)  is  a  Sunday,  the  deadline 
stated  in  the  regulation  is  the  foUovdng 
Monday,  August  11,  1997.  Because 
section  1043  requires  that  eligible 
employees  receive  timely  notice  of  the 
opportunity  to  make  the  retroactive 
election,  and  that  employees  be 
counselled  concerning  the  election 
opportimity,  the  employing  agency  will 
have  authority  to  waive  the  time  limit 
in  the  event  that  an  employee  did  not 
receive  such  notice  or  coimselling. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Under  section  553(b)(3)(B)  and  (d)(3) 
of  title  5,  United  States  Code,  I  find  that 


good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  to  make  these  rules  effective  in  less 
than  30  days.  The  regulations  are 
effective  August  10, 1996,  6  months 
after  enactment  of  the  statutory  change. 
The  statute  requires  OPM  to  establish  by 
regulation  the  procediue  for  electing 
retirement  coverage  retroactive  to  a 
qualifying  move  and  for  computing  the 
costs  associated  with  the  election  and  to 
prescribe  the  implementing  regulations 
within  6  months  of  enactment.  Elections 
under  the  new  law  cannot  be  made  until 
the  implementing  regulations  take 
effect.  Therefore,  delaying 
implementation  of  these  regulations 
would  imnecessarily  delay  the 
availability  of  the  benefits  of  the  new 
law. 

List  of  Subjects 

5  CFR  Parts  831,  837,  841.  842,  843,  and 
844 

Administrative  practice  and 
procedure.  Air  traffic  controllers, 
AUmony,  Claims.  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes,  Intergovernmental 
relations.  Law  enforcement  officers, 
Pensions,  Reporting  and  recordkeeping 
requirements,  Retirement. 

5  CFR  Part  847 

Administrative  practice  and 
procedure,  Ehsability  benefits, 
Government  employees.  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  Title 
5,  Code  of  Federal  Regulations,  parts 
831,  837.  841,  842,  843,  844,  and  adding 
847  as  follows: 


•  ft  R1 


-PE'^^REMEN- 


1.  The  authority  citation  for  part  831 
is  revised  to  read  as  follows: 
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Authority:  5  U.S.C.  8347;  §831.102  also 
issued  under  5  U.S.C.  8334:  §831.106  also 
issued  under  5  U.S.C.  552a;  §631.108  also 
issued  under  5  U.S.C.  8336(d)(2); 
§  831  201(b)(6)  also  issued  under  5  U.S.C. 
7701(b)(2J;  §831.303  also  issued  under  5 
U.S.C  8334(dK2);  §  381.502  also  issued 
under  5  U  S.C.  8337;  §  831.502  also  issued 
under  section  1(3).  E.O.  11228.  3  CFR  1964- 
1965  Comp.;  §831.663  also  issued  under  5 
L'  S  C.8339  (j)  and  (k)(2);  §§831.663  and 
831  664  also  issued  under  section  11004(c)(2) 
of  the  Omnibus  Budget  Reconciliation  Act  of 
1993.  Pub  L.  103-66;  §831.662  also  issued 
under  section  201(d)  of  the  Federal 
Employees  Benefits  Improvement  Act  of 
1986  Pub  L.  99-251.  100  Stat.  23;  subpart 
S  also  issued  under  5  U.S.C.  8345(k);  subpart 
V  also  issued  under  5  U.S.C.  8343a  and 
section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L.  100-203, 
101  Stat   1330-275;  §831.2203  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budj^et  Reconciliation  Act  of  1990,  Pub.  L. 
101-508.  104  Stat.  1388-328. 


Subpart  B — Coverage 

2.  In  section  831.201(h),  the  reference 
"§831.204"  is  removed  and  "part  847  of 
this  chapter"  is  added  in  its  place. 

§  831 .204    [Removed] 

3.  Section  831.2U4  is  removed. 

Subpart  G— Computation  of  Annuities 

4.  Section  831.704  is  added  to  read  as 
follows: 

§  831 .704    Annuities  including  credit  for 
service  with  a  nonappropriated  fund 
Instrii  mentality. 

An  annuity  that  includes  credit  for 
service  with  a  nooappropriated  fund 
instrumentality  performed  after 
December  31 .  1965.  based  on  an  election 
under  subpart  D  of  part  847  of  this 
chapter  is  computed  under  part  847  of 
this  chapter. 

Subpart  T— Payment  of  Lump  Sums 

5.  Section  831.2009  is  added  to  read 
as  follows: 

§  831 .2009    Lump  sum  payments  whic^ 
include  contributions  made  to  a  retirement 
system  for  employees  of  a  nonappropnateci 
fund  instrumentality. 

A  lump  sum  payment  will  include 
employee  contributions  and  interest  as 
provided  under  subpart  G  of  part  847  of 

this  chapter 

PART  837— REEMPLOYMENT  OF 
ANNUITANTS 

6.  The  authority  citation  for  part  837 

continues  to  read  as  follows: 

Authority:  5  U  S.C.  8337.  8344,  8347,  8455, 
8456.  8461.  and  8468  and  section  302  of  Pub. 
L.  99-335.  June  6.  1986.  as  amended. 


Subpart  A — General  Provisions 

7.  Section  837.104  is  added  to  read  as 
follows: 

§  837  104  Reemployment  of  former 
employees  o'  nonappropriated  fund 
instrumentalities. 

A  former  employee  of  a 
nonappropriated  ftmd  instrumentality 
who  has  made  an  election  of  retirement 
coverage  under  part  847  of  this  chapter 
will  continue  to  be  covered  under  the 
elected  retirement  system  for  all  periods 
of  service  as  a  reemployed  annuitant 

8.  Section  837.506  is  added  to  read  as 
follows: 

§837  506     Computatton  of  redetermined 
annuity  tor  former  employees  of 
nonappropriated  fund  instrumentalities. 

The  redetermined  annuity  of  a  former 
employee  of  a  nonappropriated  hind 
instrumentality  who  elected  GSRS  or 
FERS  coverage  imder  subpart  D  of  part 
847  of  this  chapter  is  recomputed  under 
part  847  of  this  chapter. 

PART  841— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— GENERAL 
ADMINISTRATION 

9.  The  authority  citation  for  part  841 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461;  §  841.108  also 
issued  under  5  U.S.Q  552a;  subpart  D  also 
issued  under  5  U.S.C  8423;  §  841.504  also 
issued  under  5  U.S.C  8422;  §  841.506  also 
issued  under  5  U.S.C  7701(b)(2);  §841.507 
also  issued  under  section  505  of  Pub.  L.  99- 
335;  §  841.508  also  issued  under  section  505 
of  Pub.  L  99-335;  Subpart  J  also  issued 
under  5  U.S.C  8469. 

Subpart  A — General  Provisions 

10.  In  section  841.102,  paragraphs  (b) 
through  (f)  are  redesignated  as 
paragraphs  (b)(1)  through  (b)(5),  and 
paragraph  (cj  is  added  to  read  as 
follows: 

§841.102  Retjuiatory  structure  for  the 
Federal  Employees  Retirement  System. 
•        •        *         *         • 

(c)(1)  Part  831  of  this  chapter  contains 
information  about  the  Civil  Service 
Retirement  System. 

(2)  Part  835  of  this  chapter  contains 
information  about  debt  collection  from 
FERS  benefits. 

(3)  Part  837  of  this  chapter  contains 
information  about  reemployment  of 
FERS  annuitants. 

(4)  Part  838  of  this  chapter  contains 
Information  about  court  orders  affecting 
FERS  benefits. 

(5)  Part  847  of  this  chapter  contains 
information  about  elections  under  the 
Civil  Service  Retirement  System  or 
FERS  relating  to  periods  of  service  with 
a  nonappropriated  fund  instnmientality 


under  the  jurisdiction  of  the  armed 
forces. 

(6)  Parts  294  and  297  of  this  chapter 
and  §§831.106  and  841.108  of  this 
chapter  contain  information  about 
disclosure  of  information  from  OFM 
records 

(7)  Part  581  of  this  chapter  contams 
information  about  garnishment  of 
Government  payments  including  salary 
and  GSRS  and  FERS  retirement  benefits. 

(8)  Parts  870.  871,  872.  and  873  of  this 
chapter  contain  information  about  the 
Federal  Employees  Group  Life 
Insurance  Program. 

(9)  Part  890  of  this  chapter  contains 
information  about  coverage  under  the 
Federal  Employees  Health  Benefits 


D_ 
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(10)  Chapter  II  (parts  1200  through 
1299)  of  this  title  contains  information 
about  appeals  to  the  Merit  Systems 
Protection  Board. 

(11)  Chapter  VI  (parts  1600  through 
1699)  of  this  title  contains  information 
about  the  Federal  Employees  Thrift 
Savmgs  Plan. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

11.  The  authority  citation  for  part  842 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  §§842.104 
and  842.106  also  issued  under  5  U.S.C. 
8461(n);  §842  105  also  issued  under  5  U.S.C 
8402(c)(1)  and  7701(b)(2);  §  §  842.604  and 
842.611  also  issued  under  5  U  S.C.  8417; 
§  84  2  607  also  issued  under  5  U.S.C  8416  and 
8417:  §842  614  also  issued  under  5  U.S.C. 
8419;  §842.615  also  issued  under  5  U.S.C 
8418:  §  842.703  also  issued  under  section 
7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  101-508; 
§842.707  also  issued  under  section  6001  of 
the  Omnibus  Budget  Reconciliation  .^ct  of 
1987.  Pub   L.  100-203:  §  842  708  also  issued 
under  section  4005  of  the  Omnibus  Budget 
Reconciliation  .^ct  of  1989,  Pub  L.  101-239 
and  section  7001  of  the  Omnibus  Budget 
Reconciliation  .'Kct  of  1990,  Pub.  L.  101-508; 
subpart  H  also  issued  under  5  U.S.C  1104. 


Subpart  A — Coverage 

12.  In  section  842.104(f),  the  reference 

"§842  106"  is  removed  and  "part  847  of 
this  chapter"  is  added  in  its  place. 

§842.106    [Removed] 

13.  Section  842.106  is  removed. 

Subpart  C — Credit  for  Service 

14.  In  section  842.304,  paragraph  (d) 
is  added  to  read  as  follows: 

§842.304    Civilian  Service. 

*         *         *         •         * 

(d)  Credit  for  service  performed  as  an 
employee  of  a  nonappropriated  fund 
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instrumentality  (1)  Credit  for  service 
with  a  nonappropriated  fund 
instrumentality  is  allowed  in 
accordance  with  an  election  under  part 
847  of  this  chapter. 

(2)  Service  under  FERS  for  which  the 
employee  withdrew  all  deductions  is 
creditable  m  accordance  with  an 
election  made  under  part  847  of  this 
chapter. 

(3)  An  annuity  that  includes  credit  for 
service  with  a  nonappropriated  fund 
instrumentahtv  or  refunded  service 
under  paragraph  id  1(2!  of  this  section  is 
computed  under  part  847  of  this 
chapter 

15  Section  842.310  is  added  to  read 
as  follows. 

§  842.31 0    Service  not  credltaDie  oecause 
of  an  election  under  part  847  of  this 
chapter. 

.-\ny  FERS  service  which  becomes 
creditable  under  a  retirement  system 
established  for  nonappropriated  fund 
employees  due  to  an  election  made 
under  part  847  of  this  chapter  is  not 
creditable  for  anv  purpose  under  FERS. 

PART  843— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DEATH 
BENEFITS  AND  EMPLOYEE  REFUNDS 

16.  The  authority  citation  for  part  843 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461;  §§  843.205, 
843.208.  and  843,209  also  issued  under  5 
U.S.C.  8424;  §  843.309  also  issued  under  5 
U.S.Q  8442;  §  843.406  also  issued  under  5 
U.S.C.  8441, 

Subpart  B — One-Tlme  Payments 

17.  Section  843.212  is  added  to  read 
as  follows: 

§  843.21 2     Lump-sum  payments  which 
include  contributions  made  to  a  retirement 
system  tor  employees  of  a  nonappropriated 
fund  instrumentality. 

A  lump-sum  pa\Tnent  will  include 
employee  contnbutions  and  interest  as 
provided  under  subpart  G  of  part  847  of 
this  chapter. 

Subpart  C — Current  and  Former 
Spouse  Benefits 

18.  Section  843.314  is  added  to  read 

as  follows: 

§843.314    Amount  of  survivor  annuity 
where  service  Includes  credit  for  service 
with  a  nonappropriated  fund 
instrumentality. 

The  survivor  annuity  in  the  case  of  an 
employee  or  survivor  whose  service 
includes  service  with  a  nonappropriated 
fund  mstrumentaiity  made  creditable  by 
an  election  under  subpart  D  of  part  847 
of  tills  chapter  is  computed  under  part 
847  of  this  chapter. 


PART  844— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DISABIUTY 
RETIREMENT 

19.  The  authority  citation  for  part  844 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8461. 
Subpart  A — General  Provisions 

20.  Section  844.106  is  added  to  read 
as  follows: 

§844.106    Disability  annuities  which 
Include  credit  for  service  with  a 
nonappropriated  fund  Instrumentality 

A  disability  aimuity  that  includes 
credit  for  service  with  a 
nonappropriated  fund  instrumentality 
performed  after  December  31,  1965, 
based  on  an  election  under  subpart  D  of 
part  847  of  this  chapter  is  computed 
under  part  847  of  this  chapter. 

21.  Part  847  is  added  to  read  as 
follows: 

PART  847— ELECTIONS  OF 
RETIREMENT  COVERAGE  BY 
CURRENT  AND  FORMER  EMPLOYEES 
OF  NONAPPROPRIATED  FUND 
INSTRUMENTALITIES 

Sut>part  A — General  Provisions 

Sec. 

847.101  Purpose  and  scope. 

847.102  Regulatory  structure. 

847.103  Definitions. 

847.104  0PM  responsibilities. 
84  7 . 1 05  Agency  responsibilities. 

847.106  Agency  decision  concerning 
eligibility. 

847.107  Appeals  to  MSPB. 

847.108  Computation  of  time. 

Subpart  B — Elections  to  continue 
retirement  coverage  after  a  qualifying  move 

847.201  Purpose  and  scope. 

847.202  Definition  of  qualifying  move. 

847.203  Elections  of  CSRS  coverage. 

847.204  Elections  of  FERS  coverage. 

847.205  Elections  of  NAFI  retirement 
system  coverage. 

847.206  Time  limit  for  making  an  election. 

847.207  Effective  dates  of  elections. 

847.208  Changes  of  election. 

847.209  Collection  of  CSRS  and  FERS 
retirement  contributions  from  NAFI 
employers. 

847.210  Collection  of  NAFI  retirement 
contributions  from  Federal  agencies. 

847.211  Death  of  employee  during  election 
opportimity  period. 

Subpart  C — Procedures  for  Elections  Under 
the  Retroactive  Provisions 

847.301  Purpose  and  scope. 

847.302  Notice  of  election  rights. 

847.303  Election  forms. 

847.304  Time  limit 

847.305  Basic  records. 


Subpart  D — Elections  ot  Coverage  Under 
the  Retroactive  Provisions 

General  Provisions 

847.401  Purpose  and  scope. 

847.402  Definition  of  qualifying  move. 

Elections  of  CSRS  or  FERS  Coverage  Based 
on  a  Move  from  CSRS  or  FERS  to  NAFI 

847.411  Election  requirements. 

847.412  Elections  of  FERS  instead  of  CSRS. 

847.413  Effective  date  of  an  election. 

847.414  Crediting  future  NAFI  service. 

847.415  OASDI  coverage. 

847.416  Credit  for  refunded  FERS  service. 

Elections  to  Remain  in  FERS  Coverage  with 
Credit  for  NAFI  Service  Based  on  a  Move 
from  NAFI  to  FERS 

847.421  Election  requirements. 

847.422  Crediting  future  NAFI  service. 

847.423  Credit  for  refunded  FERS  service. 

Elections  to  Remain  in  NAFI  Coverage  with 
Credit  for  FERS  Service  Based  on  a  Move 
from  FERS  to  NAFI 

847.431  Election  requirements. 

847.432  Effect  of  a  refund  of  FERS 
deductions. 

847.433  Exclusion  from  FERS  for  future 
service. 

Elections  of  NAFI  Coverage  Based  on  a  Move 
from  NAR  to  FERS 

847.441  Election  requirements. 

847.442  Effective  date. 

847.443  Exclusion  bam  FERS  for  future 

service. 

Subpart  E— Transfers  of  Contributions 
Under  the  Retroactive  Provisions 

847. 5Gx  i'lirpose  aau  scope, 

847.502  Transfers  to  the  CSR  Fund. 

847.503  Transfers  from  the  CSR  Fund. 

847.504  Amount  of  transfer. 

847.505  When  transfer  occurs. 

847.506  Procedures  for  transfer. 

847.507  Earnings  after  transfer. 

Subpart  r— Additional  Emoloyee  Costs 
uHOef  the  Retroactive  Provisioris 

847.601  Purpose  and  scope. 

847.602  Present  value  factors. 

847.603  Date  of  present  value  and 
deficiency  determinations. 

847.604  Methodology  for  determining 
deficiency. 

847.605  Mediodology  for  determining  the 
present  value  of  annuity  with  service 
credit. 

847.606  Methodology  for  determining  the 
present  value  of  annuity  without  service 
credit— credit  not  needed  for  tide. 

847.607  Methodology  for  determining  the 
present  value  of  annuity  without  service 
credit — credit  needed  for  title. 

847.608  Reduction  in  annuity  due  to 
deficiency. 

Appendix  A  to  Subpart  F  of  Part  847— List 
of  Events  for  Which  Inclusion  of  NAFI 
Service  May  Affect  the  Rate  of  Annuity 
Pavable 

Suopa,^  G — Cornputation  o*  Ber>efits  ortoer 
ttte  Retroactive  Proviskms 

847.701  Purpose  and  scope. 

847.702  Lump-simi  payments  and  refunds. 

847.703  Reductions  in  annuity. 
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847  ?04     Maximum  survivor  annuity 

election. 
847.705    Qjst-of-living  adjustments. 

Authority;  5  U.S.C.  8347(a)  and  8461(g) 
and  section  1043(b)  of  Pub.  L.  104-106,  Div. 
A,  Title  X,  Feb.  10.  1996. 110  Stat.  434. 
Subpart  B  also  issued  under  5  U.S.C.  8347(q) 
and  8461(n). 

Subpart  A — General  Provisions 

§847.101     Purpose  and  scope. 

(a)  This  part  contains  the  regulations 
issued  by  the  Office  of  Personnel 
Management  (0PM)  to  implement  the 
statutory  election  rights  under  the 
Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1990  and  section  1043  of  the  National 
Defense  .'Vuthonzation  Act  for  Fiscal 
Year  1996  of  certain  current  and  former 
NAFI  employees. 

(b)  This  pan  establishes — 

(1)  The  eligibility  requirements  for 
making  an  election; 

(2)  The  procedures  for  making 
elections; 

(3)  The  methodologies  to  determine 
the  employee  costs  associated  with  the 
elections;  and 

(4)  The  methodologies  to  calculate 
benefits  that  include  credit  for  NAFI 
service  based  on  such  elections. 

(c)(1)  The  regulations  in  this  part 
apply  to  individuals  covered  by  CSRS  or 
FERS  (and  their  survivors)  and  the 
employers  of  such  individuals.  The 
Department  of  Defense  and  the  U.S. 
Coast  Guard  will  issue  any  necessary 
regulations  to  implement  these  election 
rights  to  the  extent  they  affect  NAFI 
retirement  systems  under  their 
jurisdiction. 

(2)  The  regulations  in  this  part  apply 
only  to  CSRS  benefits  and  FERS  basic 
benefits  They  do  not  apply  to  benefits 
under  the  Thrift  Savings  Plan  described 
m  subchapter  III  of  chapter  84,  of  title 
5.  United  States  Code. 

§847.102    Regulatory  structure. 

(a)(1)  Subpart  .\  of  this  part  contains 
information  applicable  to  all  elections 
under  this  part. 

(2)  Subpart  B  of  this  part  contains 
information  about  prospective 
retirement  coverage  elections  under 
sections  8347(q)  and  8461(n)  of  title  5, 
United  States  Code. 

(3)  Subpart  C  of  this  part  contains 
information  about  the  procedures 
applicable  to  retroactive  retirement 
coverage  and  alternative  credit  elections 
under  section  1043(c)(2)  of  the  National 
Defense  .Authorization  Act  for  Fiscal 
Year  1996. 

(4)  Subpart  D  of  this  part  contains 
information  about  the  types  of 
retroactive  elections  available,  the 
eligibility  requirements  for  each  type  of 


election,  the  effects  of  an  election  on 
CSRS  and  FERS  coverage  during  future 
employment,  and  the  effective  dates  of 
CSRS  and  FERS  coverage  applicable  to 
elections  under  section  1043(c)(2)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996. 

(5)  Subpart  E  of  this  part  contains 
information  about  transferring 
retirement  contributions  in  connection 
with  elections  imder  section  1043(c)(2) 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1996. 

(6)  Subpart  F  of  this  part  contains 
information  about  determining  the 
employee  costs  associated  with 
elections  under  section  1043(c)(2)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996. 

(7)  Subpart  G  of  this  part  contains 
information  about  benefits  indirectly 
affected  by  elections  uinder  riection 
1043(c)(2)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996. 

(b)  Section  831.305  of  this  chapter 
contains  information  about  CSRS  credit 
for  NAFI  service  performed  after  June 
18,  1952.  but  before  January  1,  1966. 

(c)(1)  Part  831  of  this  chapter  contains 
information  about  the  Civil  Service 
Retirement  System. 

(2)  Parts  841  through  844  of  this 
chapter  contain  information  about  FERS 
basic  benefits. 

(3)  Part  837  of  this  chapter  contains 
information  about  reemployment  of 
annuitants. 

(4)  Parts  870,  871.  872,  and  873  of  this 
chapter  contain  information  about  the 
Federal  Employees  Group  Life 
Insurance  Program. 

(5)  Part  890  of  this  chapter  contains 
information  about  coverage  under  the 
Federal  Employees  Health  Benefits 
Program. 

(6)  Chapter  n  (parts  1200  through 
1299)  of  this  title  contains  information 
about  appeals  to  the  Merit  Systems 
Protection  Board. 

(7)  Chapter  VI  (parts  1600  through 
1699)  of  tiiis  title  contains  information 
about  the  Federal  Employees  Thrift 
Savings  Plan. 

§847.103    Definitions. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  definitions  in 
sections  8331  and  8401  of  title  5,  United 
States  Code,  apply  throughout  this  part. 

(b)  In  this  part — 

Actuarial  present  value  means  the 
amount  of  money  (earning  interest  at  an 
assumed  rate)  required  at  the  time  of 
retirement  to  finance  an  annuity  that  is 
payable  in  monthly  installments  for  the 
annuitant's  lifetime  based  on  mortality 
rates  for  annuitants  under  CSRS  and 
FERS;  and  increases  each  year  at  an 
assuimed  rate  of  inflation.  Interest, 


mortality,  and  inflation  rates  used  in 
computing  the  present  value  are  those 
used  by  the  Board  of  Actuaries  of  the 
Civil  Service  Retirement  System  for 
valuation  of  CSRS  and  FERS.  based  on 
dynamic  assumptions. 

Age  means  the  number  of  years  an 
individual  has  been  alive  as  of  his  or  her 
last  birthday 

Agency  means  an  executive  agency  as 
defined  in  section  105  of  title  5.  United 
States  Code;  a  legislative  branch  agency; 
a  judicial  agency;  and  the  US.  Postal 
Service  and  Postal  Rate  Commission. 

Annuitant  means  a  retiree  or  a 
survivor. 

CSRS  or  FERS  means  the  Civil  Service 
Retirement  System  or  the  Federal 
Employees  Retirement  System  as 
described  in  chapters  83  and  84  of  title 
5,  United  States  Code. 

Deferred  annuity  date  means  the 
earliest  date  on  which  a  retiree  would 
be  eligible,  without  credit  for  the  NAFI 
service,  to  receive  a  deferred  annuity 
based  on  his  or  her  actual  date  of 
separation. 

Deficiency  means  the  remainder  of  the 
actuarial  present  value  or  crediting 
NAFI  service,  after  subtracting  the 
amount  credited  to  the  employee  from 
a  transfer  to  the  Fund  under  subpart  E 
of  this  part,  and  earnings  under 
§847.507  on  the  transferred  amount. 

Employee  contributions  with  interest 
means  the  dollar  amount  deducted  from 
an  employee's  pay  for  retirement  system 
participation,  plus  any  amounts  the 
employee  deposited  for  civilian  service 
credit  under  the  retirement  system,  and 
interest,  if  any,  payable  under  §841.605 
of  this  chapter  (for  FERS)  or  under 
applicable  NAFI  retirement  system 
rules. 

Fund  means  the  Civil  Service 
Retirement  and  Disability  Fund 
established  in  section  8348  of  title  5, 
United  States  Code. 

Government  contributions  means  the 
dollar  amount  which  was  contributed 
on  behalf  of  an  employee  by  his  or  her 
employer  for  retirement  system 
participation. 

Monthly  annuity  rate  means  the 
amount  of  the  monthly  single  life 
annuity  under  CSRS  or  FERS  (computed 
without  regard  to  any  survivor  benefit 
reductions  computed  under  sections 
8339  (jj  or  (k).  and  8418  through  8420 
of  title  5,  United  States  Code),  before 
any  offset  relating  to  benefits  under  the 
Social  Security  Act  under  section  8349 
of  title  5.  United  States  Code,  but  after 
including  anv  reduction  for  age  (5 
U.S.C.  8339(h)  or  8415(f))  or  for 
crediting  nondeduction  civilian  service 
performed  before  October  1,  1982  (5 
U.S.C.A.  8339(i),  note). 
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NAFI  means  a  nonappropriated  fund 
instrumentality  described  in  section 
2105(cj  of  title  5,  United  States  Code 

Retiree  means  a  former  employee 
who.  on  the  basis  of  his  or  her  service 
meets  all  the  requirements  for  title  to  a 
CSRS  or  FERS  annuity  and  files  claim 
therefor. 

Survivor  means  a  widow,  widower,  or 
former  spouse  entitled  to  a  CSRS  or 
FERS  annuity  based  on  the  service  of  a 
deceased  employee,  separated 
employee,  or  retiree. 

§847.104    0PM  responsibilitias. 

(a)  0PM  will  issue  guidance  to 
employing  agencies  to  use  when 
notifying  their  employees  about  the 
opportunity  to  make  an  election  under 
this  part  and  for  counselling  employees 
in  connection  with  the  election. 

fb)  OFM  will  issue  instructions  to 
agencies  concerning  the  transfer  of 
funds  and  recordkeeping  in  connection 
with  these  elections. 

§  847.105    Agency  responslbllHles. 

(aj  Each  agency  is  responsible  for 
notifying  its  employees  of  the 
opportunity  to  make  an  election  under 
this  part  and  for  determining  if  an 
employee  who  wishes  to  maike  an 
election  is  qualified  to  do  so,  and  for 
counselling  employees  in  accordance 
with  guidance  issued  b\  0PM. 

(b)  If  an  agency  determines  that  an 
employee  is  not  eligible  to  make  an 
election  under  this  part,  the  agency 
shall  issue  a  final  decision  to  the 
employee  that  meets  the  requirements  of 
§847106,  including  notice  of  the  right 
to  appeal  under  §  847.107. 

§847.106    Agency  decision  concerning 
eligibility. 

(a)  If  the  agency  determines  that  the 
employee  is  not  ehgible  to  make  an 
election  under  this  part,  it  must  issue  a 
final  decision  to  the  employee. 

fb)  A  final  decision  shall  be  in 
writing,  shall  fully  set  forth  the  findings 
and  conclusions  of  the  agency,  and  shall 
contain  notice  of  the  right  to  request  an 
appeal  provided  in  §847.107. 

§847.107    Appeals  to  MSPB. 

(a)  An  individual  whose  rights  or 
interests  under  the  CSRS  or  FERS  are 
affected  by  a  final  decision  of  the 
employing  agency  may  request  the  Merit 
Systems  Protection  Board  to  review 
such  decision  m  accordance  with 
procedures  prescribed  by  the  Board. 

(b)  Paragraph  (aj  of  this  section  is  the 
exclusive  remedy  for  review  of  agencv 
decisions  concerning  eligibility  to  make 
an  election  imder  this  part.  An  agency 
decision  must  not  allow  review  under 
any  employee  grievance  procedures. 
including  those  established  by  chapter 


71  of  title  5,  United  States  Code,  and 
part  771  of  title  5,  Code  of  Federal 

Regulations. 

§  847. 1 08    Computation  of  time. 

In  computing  a  period  of  time  for 
fiUng  documents,  the  day  of  the  action 
or  event  after  which  the  designated 
period  of  time  begins  to  nm  is  not 
included.  The  last  day  of  the  period  is 
included  unless  it  is  a  Satiuday,  a 
Sunday,  or  a  legal  holiday;  in  this  event, 
the  period  runs  until  the  end  of  the  next 
day  which  is  not  a  Satiu-day,  a  Suiaday. 
or  a  legal  holiday. 

Subpart  B — Elections  to  continue 
retirement  coverage  after  a  qualifying 
move 

§  847.201     Purpose  and  scope 

This  subpart  contains  0PM 's 
regulations  on  the  procediues,  eligibility 
requirements,  time  limits  and  effects  of 
elections  under  sections  8347(q)  and 
8461(n1  of  title  5,  United  States  Code 

§  847.202    Definition  of  qualifying  move. 

(a)  A  qualifying  move  occvirring  on  or 
after  August  10,  1996,  which  would 
allow  an  opportimity  to  elect  to 
continue  retirement  coverage  under 
CSRS  and  FERS  must  meet  all  the 
following  criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportimity  to  elect  to  continue 
CSRS  or  FERS  retirement  coverage; 

(2)  The  employee  must  have  been 
vested  in  CSRS  or  FERS  prior  to  the 
move  to  a  NAFI; 

(3)  The  employee  must  have  moved 
fi-om  a  position  covered  by  CSRS  or 
FERS  to  a  retirement-covered  position 
in  a  NAFI;  and 

(4)  The  employee  must  begin 
employment  in  a  retirement-covered 
position  in  a  NAFI  no  later  than  1  year 
after  separation  from  CSRS-  or  FERS- 
covered  employment. 

(b)  A  qualifying  move  occiuring  on  or 
after  August  10,  1996,  which  would 
allow  an  opportunity  to  elect  to 
continue  retirement  coverage  imder  a 
NAFI  retirement  system  must  meet  all 
the  following  criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportimity  to  elect  to  continue 
NAFI  retirement  system  coverage; 

(2)  The  employee  must  have  been  a 
vested  participant  in  the  NAFI 
retirement  system  (as  the  term  "vested 
participant"  is  defined  by  that 
retirement  system)  prior  to  the  move  to 
a  CSRS-  or  FERS-covered  position; 

(3)  The  employee  must  have  moved 
from  a  NAFI  to  a  civil  service  position 
subject  to  CSRS  or  FERS  coverage;  and 

(4)  The  employee  must  be  appointed 
to  a  CSRS-  or  FERS-covered  position  no 


later  than  1  year  after  separation  from 
retirement-covered  NAFI  employment 

(c)  A  quahfying  move  occurring 
between  January  1, 1987,  and  August  9. 
1996,  which  would  allow  an 
opportunity  to  elect  to  continue 
retirement  coverage  under  CSRS  or 
FERS  must  meet  ^  the  following 
criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportimity  to  elect  to  continue 
CSRS  or  FERS  retirement  coverage; 

(2)  The  employee  must  have  been 
vested  in  CSRS  or  FERS  prior  to  the 
move  to  a  NAFI; 

(3)  The  employee  must  have  moved 
from  a  CSRS-  or  FERS-covered  position 
within  the  Department  of  Defense  or  the 
U.S.  Coast  Guard  to  a  retirement 
covered  position  with  a  NAFI;  and 

(4)  The  employee  must  begin 
employment  in  a  retirement-covered 
position  in  a  NAFI  no  later  than  4  days 
after  separation  from  CSRS-  or  FERS- 
covered  employment. 

(d)  A  qualifying  move  occurring 
between  January  1, 1987,  and  August  9, 
1996,  which  would  allow  an 
opportunity  to  elect  to  continue 
retirement  coverage  under  a  NAFI 
retirement  system  must  meet  all  the 
following  criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportunity  to  elect  to  continue 
NAFI  retirement  system  coverage; 

(2)  The  employee  must  have  Seen  a 
vested  participant  in  the  NAFI 
retirement  system  (as  the  term  "vested 
participant"  is  defined  by  that 
retirement  system)  prior  to  the  move  to 
the  dvil  service; 

(3)  The  employee  must  have  moved 
fit)m  a  NAFI  to  a  CSRS-  or  FERS- 
covered  position  within  the  Department 
of  Defense  or  the  U.S.  Coast  Guard;  and 

(4)  The  employee  must  be  appointed 
to  a  CSRS-  or  FERS-covered  position  no 
later  than  4  days  after  separation  from 
retirement-covered  NAFI  employment 

(e)  A  quahfying  move  imder 
paragraphs  (a)  and  (b)  of  this  section  is 
considered  to  occur  on  the  date  the 
individual  enters  into  the  new  position, 
not  at  the  time  of  separation  from  the 
prior  position. 

(f)  A  retroactive  election  opportunity 
under  subpart  D  of  this  part  (pertaining 
to  elections  of  CSRS,  FERS,  or  NAFI 
retirement  coverage)  is  not  considered  a 
prior  opportunity  to  elect  retirement 
coverage  under  this  section. 

§  847.203    Elections  of  CSRS  coverage. 

(a)  An  employee  who  completes  a 
quahfying  move  (under  §  847.202(a)  or 
(c))  from  a  CSRS-covered  position  to  a 
NAFI  may  elect  to  continue  CSRS 
coverage. 

(b)  An  employee  who  elects  CSRS 
coverage  under  this  section  will  be 
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cf  vered  by  CSRS  (or  FERS.  if  the 

eraplovee  subsequent Iv  transfers  to 
FERS  under  part  846  of  this  chapter) 
duri  ig  all  periods  of  future  service  not 
excluded  from  coverage  by  CSRS. 
including  any  periods  of  service  with  a 
NAH. 

(c)  An  employee  who  makes  an 
election  under  paragraph  (a)  of  this 
section  and  who  has  had  a  break  in 
service  exceeding  3  davs  is  eligible  to 
elect  FERS  under  part  846  of  this 
chapter. 

§  847.204    Elections  ot  FERS  coverage 

(aj  .\n  employee  who  completes  a 
qualifying  move  under  §  847.202U)  and 
Ir]  frnm  a  FRR.S-cnvered  position  to  a 
N.\F1  may  elect  to  continue  FERS 
coverage 

(b)  An  employee  who  elects  FERS 
coverage  under  this  section  will  be 
covered  by  FERS  during  all  periods  of 
future  service  not  excluded  from 
coverage  by  FERS.  including  any 
periods  of  service  with  a  NAFI. 

§  a47.20S    Elections  of  N A  Fl  retirement 
system  coverage. 

(a)  An  employee  who  completes  a 
qualifying  move  under  §  847.202(b)  and 
(d)  from  a  NAFI  position  to  a  CSRS-  or 
FERS-covered  position  may  elect  to 
continue  coverage  under  the  NAFI 
retirement  system. 

(b)  .\n  employee  who  elects  NAFI 
retirement  system  coverage  under  this 
section  is  excluded  from  coverage  under 
CSRS  or  FERS  during  that  and  all 
subsequent  periods  of  employment, 
including  any  periods  of  service  as  a 
reemployed  annuitant. 


§847.206 
election. 


Time  limit  for  making  an 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  time  limit  for 
making  the  election  is  30  days  after  the 

qualifying  move. 

(b)  Agencies  may  waive  the  time  limit 
if  it  finds  that  the  employee  was  not 
timely  given  the  opportunity  to  make 
the  election,  or,  despite  due  diligence, 
was  prevented  by  circumstances  beyond 
his  or  her  control  from  making  an 
election  within  the  time  limit. 

(c)  An  agency  decision  to  waive  the 
time  limit  must  comply  with  the 
provisions  of  §  847.106.  including 
notification  of  the  right  of  appeal  under 

§847.107 

§847.207    Effective  dates  of  elections. 

Elections  under  this  subpart  are 
effective  on  the  date  of  the  qualifying 
move. 


§a47.208     Changes  of  election. 

An  election  under  this  subpart  is 
irrevocable  when  received  by  the 
employing  agency. 

§  847  209     Coiiection  o«  CSRS  and  FERS 
retirement  contributions  from  NAFI 
employers. 

CSRS  and  FERS  salary  deductions 
and  contributions  for  NAFI  employees 
who  have  elected  CSRS  or  FERS 
coverage  under  this  subpart  must  be 
made  and  submitted  to  0PM  in  the 
manner  currently  prescribed  for  the 
transmission  of  withholdings  and 
contributions. 

§847.210    Collection  of  NAFI  retirement 
contrttMittons  from  Federal  agencies. 

The  Department  of  Defense  and  the 
U.S.  Coast  Guard  will  establish 
procedures  for  agencies  to  withhold  and 
submit  retirement  contributions  to  the 
retirement  systems  for  employees  who 
elect  to  be  covered  by  a  retirement 
system  for  NAFI  employees  under  this 
subpart. 

§  847.21 1     Death  of  employee  during  , 

election  opportunity  period. 

(a)  When  an  employee  eligible  to 
make  an  election  under  this  subpart  dies 
before  expiration  of  the  time  limit  under 
§  847.206,  the  employee  is  deemed  to 
have  made  the  election  and  to  be 
covered,  at  time  of  death,  by  the 
retirement  system  that  covered  the 
employee  before  the  qualifying  move. 

(b)  "The  deemed  election  under 
paragraph  (a)  of  this  section  does  not 
apply  if  the  eligible  survivor  elects  to 
have  it  not  apply. 

(c)  An  election  by  the  survivor  to 
decline  the  deemed  election  must  be  in 
writing  and  filed  no  later  than  30  days 
after  the  employing  agency  notifies  the 
survivor  of  the  right  to  decline  the 
deemed  election. 

Subpart  C — Procedures  for  Elections 
Undef^  fhe  Retroactive  Provisions 

§847.301    Purpose  and  scope. 

This  subpart  establishes  the 
procedures  applicable  to  elections 
section  1043(c)(2)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996. 

§  847.302    Notice  of  election  rights. 

The  employing  agency  must  provide 
notice  to  all  eligible  employees  of  the 
opportimity  to  elect  to  continue 
retirement  coverage  imder  subpart  D  of 
this  part.  Failure  to  provide  notice  to  the 
employee  is  justification  for  waiving  the 
time  limit  under  §  847.304. 

§847.303    Election  forms. 

(a)  Eligible  employees  may  make  an 
election  imder  subpart  D  of  this  part  on 


a  form  prescribed  by  OFM  and  filed 
vdth  the  employing  agency. 

fb)  For  elections  of  retirement 
coverage  under  subpart  D  of  this  part, 
the  election  form  will  require  that  the 
employee  obtain  a  certification  from  his 
or  her  previous  retirement  system 
showing  dates  of  service,  amounts 
transferable  from  the  previous 
retirement  system  to  the  elected 
retirement  system  under  subpart  E  of 
this  part,  and  that  the  employee  became 
vested  in  the  retirement  system.  If  an 
employee  was  covered  by  more  than  one 
retirement  system,  he  or  she  must  obtain 
certification  from  each  retirement 
system. 

§847.304    Time  limit 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  time  limit  for 
making  an  election  under  subpart  D  of 
this  part  is  August  11.  1997. 

(b)  Because  Public  Law  104-106 
requires  that  eligible  employees  receive 
timely  notice  of  the  opportunity  to  make 
the  election  under  subpart  D  of  this  part, 
and  that  employees  must  be  counselled 
concerning  the  election  opportunity,  the 
employing  agency  must  waive  the  time 
limit  in  paragraph  (a)  of  this  section  in 
the  event  that  an  employee  did  not 
receive  such  notice  or  counselling. 

§  847.305    Basic  records. 

(a)  Agencies  must  establish  and 
maintain  retirement  accounts  for 
employees  subject  to  CSRS  or  FERS  in 
the  manner  prescribed  by  0PM. 

(b)  The  individual  retirement  record 
(Standard  Form  2806  for  CSRS,  or 
Standard  Form  3100  for  FERS)  is  the 
basic  record  for  action  on  all  claims  for 
annuity  or  refund,  and  those  pertaining 
to  deceased  employees  and  armuitants. 

Subpart  D — Elections  of  Coverage 
Under  the  Retroactive  Provisions 

General  Provisions 

§  847.401    Purpose  and  scope. 

This  subpart  contains  OPM's 
regulations  concerning  the  types  of 
elections  available,  the  eligibihty 
requirements  for  each  type  of  election, 
the  effects  of  an  election  on  CSRS  and 
FERS  coverage  during  future 
employment,  and  the  effective  dates  of 
CSRS  and  FERS  coverage  applicable  to 
retroactive  retirement  coverage  and 
credit  elections  under  section  1043(c)(2) 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1996. 

§  847.402    Definition  of  qualifying  move. 

(a)  A  qualifying  move  occurring  after 
December  31,  196.5,  and  before  August 
10,  1996,  which  would  allow  an 
employee  the  opportunity  to  elect  to 
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continue  retirement  coverage  under 
CSRS  or  FERS  retroactive  to  the  date  of 
the  move  must  meet  all  the  following 
criteria: 

(l)(i)  For  moves  ocauring  before 
February  10,  1996,  the  employee  must 
not  have  had  a  prior  opportunity  to  elect 
to  continue  CSRS,  FERS,  or  NAFI 
retirement  coverage  under  §  847.202  (c) 
or  (d); 

(ii)  For  moves  occurring  on  or  after 
February  10,  1996,  the  employee  must 
not  have  made  an  election  under 
§  847.202(c)  or  (d); 

(2)  The  employee  must  have  been 
vested  in  CSRS  or  FERS  prior  to  the 
move  to  a  NAFI; 

(3)  The  employee  must  have  moved 
fix)m  a  position  covered  by  CSRS  or 
FERS  to  a  retirement-covered  position 
in  a  NAFI; 

(4)  The  employee  must  have  begun 
employment  in  a  retirement-covered 
position  in  a  NAFI  no  later  than  1  year 
after  separation  from  CSRS-  or  FERS- 
covered  employment;  and 

(5)  The  employee  must,  since  moving 
to  the  NAFI  position,  have  continuously 
participated  in  a  retirement  system 
estabhshed  for  NAFI  employees, 
disregarding  any  break  in  service  of  not 
more  than  3  days. 

fb)  A  qualifying  move  occurring  after 
December  31,  1965,  and  before  August 
10,  1996,  which  would  allow  an 
employee  the  opportimity  to  elect  to 
continue  retirement  coverage  under  a 
NAFI  retirement  system  retroactive  to 
the  date  of  the  qualifying  move  must 
meet  all  the  following  criteria: 

(l)(i)  For  moves  occurring  before 
February  10.  1996.  the  employee  must 
not  have  had  a  prior  opportunity  to  elect 
to  continue  CSRS,  FERS,  or  NAFI 
retirement  coverage  under  §  847.202(c) 
or  (d); 

(ii)  For  moves  occurring  on  or  after 
February  10,  1996.  the  employee  must 
not  have  made  an  election  under 
§  847.202(c)  or  (d); 

(2)  The  employee  must  have  been  a 
vested  participant  in  the  NAFI 
retirement  system  (as  the  term  "vested 
participant"  is  defined  by  that 
retirement  system)  prior  to  the  move  to 
a  FERS-covered  position; 

(3)  The  employee  must  have  moved 
from,  a  NAFI  to  a  civil  service  position 
subject  to  FERS  coverage  or  CSRS/SS 
coverage,  as  defined  m  §846  102  of  this 
chapter,  followed  by  the  employee's 
automatic  conversion  to  FERS  coverage: 

(4)  The  employee  must  have  been 
appointed  to  a  FERS-covered  position 
no  later  than  1  year  after  separation 
from  retirement-covered  NAFI 
employment:  and 

(5)  The  employee  must,  since  moving 
to  the  FERS  position,  have  been 


continuously  covered  by  FERS, 
disregarding  any  break  in  service  of  not 
more  than  3  days. 

(c)  A  move  from  a  NAFI  to  CSRS. 
including  CSRS/SS  as  defined  under 
§846.102  of  this  chapter  followed  by  an 
election  of  FERS  coverage  under 

§  846.201  of  this  chapter,  is  not  a 
qualifying  move  for  an  election  of 
retirement  coverage  under  §  847.431 
(pertaining  to  elections  of  NAFI  service 
credit  for  FERS  service)  and  §  847.441 
(pertaining  to  elections  of  NAFI 
retirement  coverage). 

(d)  A  quaUfying  move  under 
paragraphs  (a)  and  (b)  of  this  section  is 
considered  to  occur  on  the  date  the 
individual  entered  into  the  new 
position,  not  at  the  time  of  separation 
from  the  prior  position. 

ELECTIONS  OF  CSRS  OR  FERS 
COVERAGE  BASED  ON  A  MOVE 
FROM  CSRS  OR  FERS  TO  NAFI 

§847.411     Election  requirements. 

(a)  An  employee  who  completed  a 
quaUfying  move  under  §  847.402(a)  may 
elect  to  be  covered  by  CSRS,  if  the 
quaUfying  move  was  from  a  CSRS- 
covered  position,  or  FERS,  if  the 
quaUfying  move  was  from  a  FERS- 
covered  position,  for  all  Federal  service 
following  the  qualifying  move. 
Employees  who  elect  to  be  covered  by 
CSRS  will  be  prospectively  covered  by 
the  CSRS  Offset  provisions  set  out  in 
subpart  J  of  part  831  of  this  chapter. 

fb)  A  survivor  eligible  for  benefits 
under  the  NAFI  retirement  system 
which  covered  an  employee  at  the  time 
of  death  may  make  an  election  under 
this  section  if  the  employee  was 
otherwise  eUgible  to  make  an  election, 
but  died  before  expiration  of  the  time 
limit  under  §847.304. 

§  847.41 2    Elections  of  FERS  Instead  of 
CSRS. 

(a)  An  employee  who  elects  CSRS 
coverage  under  §  847.411(a)  may,  during 
the  6-month  period  beginning  on  the 
date  the  election  under  §  847.411(a)  is 
filed  with  the  employing  agency,  elect 
to  become  subject  to  FERS. 

(b)  An  election  of  FERS  imder  this 
section  is  subject  to  the  provisions  of 
part  846  of  this  subchapter  and  takes 
effect  on  the  first  day  of  the  first  pay 
period  after  the  employing  agency 
receives  the  election 

§  847.41 3    Effective  date  of  an  election. 

(a)  An  election  under  §  847.411  is 
effective  on  the  first  day  of  NAFI 
employment  subject  to  retirement 
coverage-foUovmig  CSRS-  or  FERS- 
covered  employment. 

(b)  Deductions  and  contributions  for 
CSRS  or  FERS  coverage  under  §  831.111 


or  §  841.501  of  this  chapter  begin 
effective  on  the  first  day  of  the  next  pay 
period  after  the  agency  receives  the 
employee's  election  under  §  847.411(a). 

(c)  An  election  under  §847.411  is 
irrevocable  when  received  by  the 
employing  agency. 

(d)  NAFI  service  performed  on  and 
after  the  effective  date  of  an  election 
under  §847.411  becomes  fully 
creditable  for  retirement  eUgibiUty  and 
computation  of  the  annuity  benefit, 
including  computation  of  average  pay. 

847.414    Crediting  future  NAFI  service. 
An  employee  who  elects  CSRS  or 
FERS  coverage  under  §  847.411  will  be 
covered  by  CSRS  or  FERS  during  all 
periods  of  future  service  not  excluded 
from  coverage  by  CSRS  or  FERS, 
including  any  periods  of  service  with  a 
NAFI  and  service  as  a  reemployed 
annuitant. 

§847.415    OASDI  coverage. 

An  employee  who  elects  CSRS 
coverage  xmder  §847.411  is 
prospectively  subject  to  both  the  Old 
Age,  Survivors,  and  DisabiUty  Insurance 
(OASDI)  tax  and  CSRS  as  described  in 
subpart  J  of  part  831  of  this  chapter, 
known  as  CSRS  Offset,  effective  from 
the  first  day  of  the  next  pay  period  after 
the  employing  agency  receives  the 
employee's  election  under  §  847.411(a). 

§847.416     Credit  for  refunded  ^ERS 
service. 

(a)  An  employee  or  survivor  who 
elects  FERS  coverage  under  §  847.411 
will  receive  credit  in  the  FERS  aimuity 
for  the  service  represented  by  any 
refund  of  the  unexpended  balance 
under  §  843.202  of  this  chapter. 

(b)  The  amount  of  the  refund, 
increased  by  interest  as  computed  under 
§  842.305(e)  of  this  chapter,  wiU  be 
added  to  the  deficiency  computed  under 
§  847.604  and  collected  in  accordance 
with  the  provisions  of  §  847.609 
(pertaining  to  a  monthly  reduction  in 
the  annuity  benefit). 

ELECTIONS  TO  REMAIN  IN  FERS 
COVERAGE  WITH  CREDIT  FOR  NAH 
SERVICE  BASED  ON  A  MOVE  FROM 
NAHTOFERS 

§847.421    Election  requirements. 

(a)(l)(i)  A  FERS  employee  who 
completed  a  quaUfying  move  under 
§  847.402(b)  may,  instead  of  the  election 
provided  by  §  847.441  (pertaining  to 
elections  of  NAFI  retirement  coverage), 
elect  to  remain  subject  to  FERS  for  all 
subsequent  periods  of  service. 

(ii)  Prior  service  under  a  NAFI 
retirement  system  becomes  creditable 
under  FERS  rules  without  regard  to 
whether  a  refund  of  contributions  for 
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such  period  has  been  paid  by  the  NAFI 
retirement  system. 

(2)  A  FERS  employee  who  has  had  a 
previous  opportunity  to  elect  retirement 
coverage  under  <)  847.202(c)  and  (d)  is 
not  excluded  from  making  this  election. 

fb)  A  survivor  may  make  an  election 
under  paragraph  (a)  of  this  section  if  the 
employee  was  otherwise  eligible  to  elect 
FERS  coverage  and  FERS  service  credit, 
but  died  before  expiration  of  the  time 
limit  under  §  84". 304. 

(c)  N.AFI  service  made  creditable 
under  FERS  by  an  election  under  this 
section  become  creditable  for  FERS 
retirement  eligibility  and  FERS  annuity 
computation,  including  average  pay, 
upon  receipt  of  the  election  by  the 
empioying  agency. 

(d)  A  election  under  this  section  is 
irrevocable  when  received  by  the 
emploving  agencv. 

§  847.422    Crediting  future  NAFI  service. 

An  employee  who  elects  to  remain  in 
FERS  coverage  with  credit  for  NAFI 
service  imder  §  847.421(a)  will  be 
covered  by  FERS  during  all  periods  of 
future  service  not  excluded  from 
coverage  by  FERS,  including  any 
periods  of  service  with  a  NAFI  and 
service  as  a  reemployed  aimuitant. 

§  347.423    Credit  (or  refunded  FERS 
service. 

(Hj  All  employee  or  survivor  who 
elects  FERS  coverage  with  credit  for 
NAFI  service  under  §  847.421  will 
receive  credit  in  the  FERS  annuity  for 
the  service  represented  by  any  refund  of 
the  unexpended  balance  under 
§843.202  of  this  chapter. 

(b)  The  amount  of  the  refund, 
increased  by  interest  as  computed  imder 
§  842.305(e)  of  this  chapter,  will  be 
added  to  the  deficiency  computed  imder 
§  847.604  and  collected  in  accordance 
with  the  provisions  of  §  847.609 
(pertaining  to  a  monthly  reduction  in 
the  annuity  benefit). 

ELECTIONS  TO  REMAIN  IN  NAH 
COVERAGE  WITH  CREDIT  FOR  FERS 
SERVICE  BASED  ON  A  MOVE  FROM 
FERS  TO  NAFI 

§847.431     Election  requirements. 

(a)(lj(i)  A  NAFI  employee  who 
completed  a  qualifying  move  from  FERS 
under  §  847.402(a)  may,  instead  of  the 
election  provided  by  §  847.411 
(pertaining  to  elections  of  CSRS  and 
FERS  coverage),  elect  to  remain  subject 
to  the  current  NAFI  retirement  system 
for  all  subsequent  periods  of  service. 

(ii)  Prior  service  under  FERS  becomes 
credible  imder  the  NAFI  retirement 
system  rules. 

(2)  A  NAFI  employee  who  has  had  a 
previous  opportunity  to  elect  retirement 


coverage  under  §  847.202(c)  and  (d)  is 
not  excluded  from  making  this  election 

(b)  A  survivor  may  make  an  election 
under  paragraph  (a)  of  this  section  if  the 
employee  was  otherwise  eUgible,  but 
died  before  expiration  of  the  time  Limit 
under  §847.304. 

(c)  An  election  under  this  section  is 
irrevocable  when  received  by  the 
employing  agency. 

$847,432    Eftoetofarefundof  FERS 
(Mucttons. 

OPM  will  inform  the  NAFI  retirement 
system  of  the  amount  of  service 
performed  under  FERS,  without  regard 
to  whether  a  refund  of  contributions  for 
such  period  has  been  paid  under  FERS. 

§  847.433    Exclusion  from  FERS  for  future 
service. 

(a)  An  employee  who  elects  NAFI 
retirement  system  coverage  with  credit 
for  FERS  service  under  §  847.431(a)  is 
excluded  from  coverage  under  FERS 
during  that  and  all  subsequent  periods 
of  employment,  including  any  periods 
of  service  as  a  reemployed  annuitant. 

(b)  FERS  service  which  becomes 
creditable  in  a  NAFI  retirement  benefit 
based  on  an  election  under  §  847.431  is 
not  creditable  for  any  purpose  under 
FERS. 

ELECTIONS  OF  NAFI  COVER.\GE 
BASED  ON  A  MOVE  FROM  NAH  TO 
FERS 

$847,441     Election  requirements. 

(a)  An  employee  who  completed  a 
qualifying  move  under  §  847.402(b)  may 
elect  to  be  covered  by  a  NAFI  retirement 
system  for  all  Federal  service  following 
the  qualifying  move. 

(b)  A  survivor  ehgible  for  benefits 
under  FERS  may  make  an  election 
under  this  section  if  the  employee  was 
otherwise  ehgible  to  make  an  election, 
but  died  before  expiration  of  the  time 
limit  under  §847.304. 

$847,442    Effective  date. 

(a)  An  election  under  §  847.441  is 
effective  on  the  first  day  of  FERS- 
covered  employment  following  NAFI 
employment  subject  to  retirement 
coverage. 

(b)  Deductions  and  contributions  for 
NAFI  retirement  system  coverage  begin 
effective  on  the  first  day  of  the  next  pay 
period  after  the  agency  receives  the 
employees  election  under  §  847.441(a). 

(c)  An  election  under  §  847.441  is 
irrevocable  when  received  by  the 
employing  agency. 

$  8f^7.443    Exclusion  from  FERS  for  future 
service. 

An  employee  who  elects  NAFI 
retirement  system  coverage  with  credit 


for  FERS  service  under  §  847.441(a)  is 
excluded  from  coverage  under  FERS 
during  that  and  ail  subsequent  periods 
of  employment,  including  any  periods 
of  service  as  a  reemployed  annuitant. 

Subpart  E— Transfers  of  Contributions 
Under  the  Retroactive  Provisions 

§  847.501     Purpose  and  scope. 

This  subpart  regulates  transferring 
retirement  contributions  and  crediting 
those  contributions  to  offset  the 
employee  costs  in  connection  with 
elections  section  1043(c)(2)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996. 

§  847.502    Transfers  to  the  CSR  Fund. 

For  elections  o*'  CSRS  or  FERS 
coverage  under  §847.411  or  FERS 
coverage  and  service  credit  under 
§847.421,  the  amount  under  §847.504 
will  be  transferred  to  the  Fund  using  the 
procedures  established  under  §847.506. 

§  847.503    Transfers  from  ttie  CSR  Fund. 

For  elections  of  NAFI  retirement 
system  coverage  under  §  847.441,  the 
amount  under  §  847.504  will  be 
transferred  from  the  Fund  using  the 
procedures  established  under  §  847.506. 

§847  504    Amount  of  transfer. 

(a)  All  transfers  must  include 
employee  contributions  vsdth  interest,  if 
not  previously  refunded,  and 
Government  contributions  for  civihan 
service  which  becomes  creditable  under 
the  elected  retirement  system  due  to  an 
election  under  §§  847.411,  847.421,  and 
846.441. 

(b)  If  the  employee  has  withdrawm  his 
or  her  contributions  to  the  retirement 
system,  the  amount  required  by 
paragraph  (a)  of  this  section,  less  the 
amount  refunded,  vnW  be  transferred. 

§  847.506    When  transfer  occurs 

(a)  OPM,  the  Department  of  Defense, 
and  the  U.S.  Coast  Guard  will  transfer 
the  amount  specified  in  §  847.504  as 
soon  as  practicable  after  receipt  of  an 
election  of  retirement  coverage  under 
subpart  D  of  this  part. 

(b)  The  transfer  of  contributions  may 
not  be  delayed  until  the  employee 
retires  or  separates  from  service. 

§  847.506    Procedures  for  transfer 

OPM,  the  Department  of  Defense,  and 
the  U.S.  Coast  Guard  will  jointly 
determine  the  procedure  for  transfer  of 
contributions. 

§  847.507    Earnings  after  transfer. 

.Amounts  transferred  to  the  Fund 
under  §847  502  that  are  used  to 
determine  the  deficiency  under 
§847.604  accrue  interest  at  the  rate 
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prescribed  under  §  841  603  of  this 
chapter  from  the  date  of  receipt  in  OPM 
through  the  date  determined  under 
§  847.603  (pertaining  to  the  date  of     « 
calculation  of  any  deficiency). 

Subpart  F— Additiona!  Employee  Costs 
Under  the  Retroactive  Provisions 

§  847.601     Purpose  and  scop*. 

(a)  The  purpose  of  this  subpart  is  to 
establish  Uie  methodology  that  OPM 
will  use  to  determine — 

(1)  The  cost  of  an  employee's  election 
under  §  847.411  or  §  847.421;  and 

(2)  The  amount  by  which  annuity 
payments  may  be  affected  as  a  result  of 
the  election. 

(b)  This  subpeirt  applies  only  to  CSRS 
and  FERS  benefits.  The  Departments  of 
Defense,  and  the  U.S.  Coast  Guard  will 
issue  regulations  providing 
methodologies  for  NAFI's  under  their 
jurisdictions. 

§  847.602    Present  value  factors. 

(a)  OPM  publishes  the  following 
tables  (available  at  personnel  and 
payroll  offices): 

(1)  One  table  of  present  value  factors 
for  all  CSRS  annuities; 

(2)  One  table  of  present  value  factors 
for  FERS  annuities  that  do  not  receive 
cost-of-Uving  adjustments  before  the 
retiree  attains  age  62;  and 

(3)  One  table  of  present  value  factors 
for  FERS  annuities  that  receives  cost-of- 
living  adjustments  before  the  retiree 
attains  age  62. 

(b)(1)  Each  present  value  factor  will 
equal  the  amount  of  money  (earning 
interest  at  an  assumed  rate)  required  at 
the  date  of  computation  to  fund  an 
annuity  that  starts  out  at  the  rate  of  $1 
a  month  and  is  payable  in  monthly 
installments  for  the  annuitant's  Ufetime 
based  on  mortality  rates  for  annuitants 
paid  from  the  Fund;  and  increases  each 
year,  assuming  a  certain  rate  of 
inflation. 

(2)  Interest,  mortality,  and  inflation 
rates  used  in  computing  the  present 
value  are  those  used  by  the  Board  of 
Actuaries  of  the  Civil  Service 
Retirement  System  for  valuation  of 
CSRS  and  FERS,  based  on  dynamic 
assimiptions. 

(3)  The  present  value  factors  are 
unisex  factors  obtained  by  averaging 
distinct  present  value  factors,  which 
take  into  account  mortality  for  retirees 
and  survivors  under  CSRS  and  FERS. 

(c)(1)  When  OPM  publishes  in  the 
Federal  Register  notice  of  normal  cost 
percentages  under  §  841.407  of  this 
chapter,  it  will  also  publish  the  CSRS 
and  FERS  tables  of  present  value  factors 
for  use  for  this  part. 


(2)  The  present  value  factors  will  be 
based  on  the  assumptions  used  to 
compute  the  normal  cost  percentages. 

(3)  Changes  in  the  tables  of  present 
value  factors  will  be  effective  on  the 
first  day  of  the  month  in  which  the 
changes  in  the  normal  cost  percentages 
become  effective. 

§  547  603     Date  of  present  value  and 
deficiency  determinations. 

(a)  For  determining  the  deficiency 
imder  §  847.604,  OPM  will  determine, 
under  §§  847.605  through  847.607,  the 
present  values  of  future  retirement 
benefits  (with  and  without  credit  for  the 
NAFI  service)  as  of  the  first  date  on 
which  inclusion  of  credit  for  the  NAFI 
service  will  affect  the  rate  of  annuity 
payable. 

(b)  Appendix  A  to  this  subpart 
contains  a  table  in  which  the  left 
column  is  a  Ust  of  events  for  which 
inclusion  of  credit  for  the  NAFI  service 
will  £iffect  the  rate  of  annuity  payable 
and  the  right  column  indicates  the  date 
on  which  the  deficiency  will  be 
determined 

§847.604     Methodology  tor  deTermi'-ing 
deficiency. 

(a)  When  an  event  listed  in  the  left 
column  of  the  table  in  Appendix  A  to 
this  subpart  occurs,  OPM  will  compute 
the  deficiency,  as  follows: 

(1)  As  of  the  date  of  computation 
imder  §  847.603,  OPM  will  determine — 

(i)  The  present  value  of  the  annuity 
including  crejdit  for  the  NAFI  service 
under  §847.605; 

(ii)  The  present  value  of  the  annuity 
without  credit  for  the  NAFI  service 
under  §  847.606  or  §  847.607,  as 
applicable;  and 

(iii)  The  amount  credited  to  the 
employee  from  a  transfer  to  the  Fund 
under  subpart  E  of  this  part  including 
earnings  imder  §  847.507. 

(2)  OPM  wrill  add  the  amount 
determined  under  paragraphs  (a)(l)(ii) 
and  (iii)  of  this  section  and  subtract  that 
sum  from  the  amount  determined  imder 
paragraph  (a)(l)(i)  of  this  section. 

(b)  If  the  amount  determined  under 
paragraph  (a)(2)  of  this  section  is  greater 
than  zero,  the  deficiency  is  equal  to  that 
amount. 

(c)  If  no  event  listed  in  the  left  column 
of  the  table  in  Appendix  A  to  this 
subpart  occurs — that  is,  the  additional 
service  credit  does  not  cause  an  increase 
in  an  employee  annuity  or  a  survivor 
annuity  actually  paid — or,  if  the  amount 
determined  under  paragraph  (a)(2)  of 
this  section  is  less  than  or  equal  to  zero, 
the  deficiency  equals  zero. 


§847.605    Methodology  'O'  determining  the 
prMant  value  of  annuity  with  service  credit 

(a)  OPM  will  determine  the  present 
value  of  the  annuity  including  service 
credit  for  NAFI  service  under  paragraph 
(b)  or  (cLof  this  section. 

(b)  In  cases  in  which  the  annuity  is 
payable  to  a  retiree,  tie  present  value 
under  paragraph  (a)  of  this  section 
equals  the  monthly  annuity  rate 
including  credit  for  the  NAFI  service  as 
of  the  date  of  computation  under 

§  847.603  times  the  present  value  factor 
for  the  retiree's  age  on  that  date. 

(c)  In  cases  in  which  the  annuity  is 
payable  to  a  survivor,  the  present  value 
under  paragraph  (a)  of  this  section 
equals  the  monthly  annuity  rate 
including  credit  for  the  NAFI  service  as 
of  the  date  of  computation  under 

§  847.603  times  the  present  value  factor 
for  the  survivor's  age  on  that  date. 

^  54"  f>Ot     Mpf^DdoioGy  'o'  determining  the 
prese"'  va'we  o'  3""„''y  ^'t^o^-  service 
credit— credit  net  "^eeaec  'o.'  title. 

(a)  If  credit  for  the  NAFI  service  is  not 
necessary  to  provide  title  to  an  annuity 
payable  on  the  date  of  computation 
under  §  847.603,  OPM  will  determine 
the  present  value  of  the  annuity  without 
credit  for  the  NAFI  service  imder 
paragraph  (b)  or  (c)  of  this  section. 

(b)  In  cases  in  which  the  annuity  is 
payable  to  a  retiree,  the  present  value 
under  paragraph  (a)  of  this  section 
equals  the  monthly  annuity  rate  without 
credit  for  the  NAFI  service  as  of  the  date 
of  computation  under  §847.603  times 
the  present  value  factor  for  the  retiree's 
age  on  that  date. 

(c)  In  cases  in  which  the  annuity  is 
payable  to  a  survivor,  the  present  value 
under  paragraph  (a)  of  this  section 
equals  the  monthly  annuity  rate 
including  credit  for  the  NAFI  service  as 
of  the  date  of  computation  under 

§  847.603  times  the  present  value  factor 
for  the  survivor's  age  on  that  date. 

§  847  607    Methodology  for  determining  the 
0  esent  value  of  annuity  without  service 
credit— credit  needed  for  title. 

(a)  If  credit  for  the  NAFI  service  is 
necessary  to  provide  title  to  an  annuity 
payable  on  the  date  of  computation 
under  §  847.603,  OPM  will  determine 
the  present  value  of  the  annuity  without 
credit  for  the  NAFI  service  under 
paragraph  (b)  or  (c)  of  this  section. 

(b)(1)  In  cases  in  which  the  annuity  is 
payable  to  a  retiree,  the  present  value 
under  paragraph  (a)  of  this  section 
equals  the  present  value  of  the  deferred 
annuity  without  credit  for  the  NAFI 
service  as  of  the  deferred  annuity  date 
discounted  for  interest  to  that  date 
determined  under  §  847.603. 

(2)  The  present  value  of  the  deferred 
annuity  without  credit  for  the  NAFI 
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service  as  of  the  deferred  annuity  date 
equals  the  retiree's  monthly  annuity  rate 
without  credit  for  the  NAFI  service  ah  of 
the  deferred  annuity  date  times  the 
present  value  factor  for  the  retiree's  age 
on  that  date 

(3J  The  present  value  under  paragraph 
(b)(2)  of  this  section  is  discounted  for 
interest  by  dividing  that  amount  by  a 
factor  equal  to  the  value  of  exponential 
function  in  which — 

(i)  The  base  is  one  plus  the  assumed 
interest  rate  under  §  841.405  of  this 
chapter  on  the  date  determined  under 
§847.603.  and 

(ii)  The  exponent  is  one-twelfth  of  the 
niunber  of  montns  ^^etween  the  date 
detennined  under  §  847.603  and  the 
deferred  annuity  date. 

(c)  In  cases  in  which  the  annuity  is 
payable  to  a  survivor,  the  present  value 
under  paragraph  (a)  of  this  section 
equals  zero,  that  is,  no  survivor  annuity 
would  ever  become  payable  without 
credit  for  the  NAFI  service. 

§  347.608    Reduction  In  annuity  due  to 
deficiency 

.A.ny  annuity  payable  in  the  case  of  an 
employee  who  has  made  an  election 
under  subpart  D  of  this  part  will  include 
credit  for  the  NAFI  service.  The 
monthly  annuity  rate  on  the  date 
determined  under  §  847.603  will  be 
permanently  reduced  by  an  amount 
equal  to  the  amount  of  any  deficiency 
divided  by  the  present  value  factor  for 
the  annuitant's  age  on  that  date. 

Appendix  A  to  Subpart  F  of  Part  847 — 
List  of  tvents  for  Which  Inclusion  of 
NAFI  Service  Vlav  Affect  the  Rate  of 
Annuitv  Payable 


TyDt;  of  ever- 


CSRS  Of  FERS  ,ion- 
disability  retirement 


Date  (Miciency  will 
bedatamiined 


Comnnencing  date  of 
annuity. 


Type  of  event 

Date  deficiency  will 
be  dstanninsd 

FERS  disability  retire- 

First day  of  month  fol- 

ment. 

lowing  62rKJ  Dirtn- 

day  ^ 

CSRS  death  in  sen/- 

Commencing  date  o* 

ice. 

survivor  annuity.- 

FERS  death  in  serv- 

Commencing date  ot 

ice. 

survivor  annuity 

FERS  death  of  dis- 

Commencinq aate  of 

ability  annuitant 

survivof  annuity - 

prior  to  age  62. 

FERS  death  of  sepa- 

Commencing date  of 

rated  employee. 

survivor  annuft. 

CSRS  or  FERS  rede- 

Comneocing date  of 

termination  of  annu- 

redeterrr.med annu- 

ity. 

ity  tienefit 

CSRS  disalsility  retire-    Commencing  date  of 
ment.  I     annuity.' 


'  Disability  annuity  witti  and  without  credit 
for  NAFI  sen/ice  must  be  computed.  It  annuity 
payable  under  each  computation  is  identical 
due  to  guaranteed  minimum  annuity,  then  defi- 
ciency IS  zero. 

*  Qeneraily,  the  data  the  deficiency  is  deter- 
mined will  be  the  dfeabiiity  retiree's  62na  t^irttv 
day.  However,  If  an  annuity  benefit  basea  on 
the  retiree's  actual  years  of  service  and  salary 
becomes  payable  prior  to  age  62,  the  defi- 
ciency is  cornputed  at  that  time. 

3  Deficiency  amount  could  be  zero  if  survivor 
is  eligible  for  ttie  guaranteed  minimum  annuity 
amount  under  tx>tn  computations. 

SuDDcK'  G-  -Co'^putation  of  Benefits 
Unae^  the  Hetroactive  Provisions 

§  847.  i'Oi     Purpose  and  scope. 

This  subpart  establishes  the 
methodology  that  OPM  will  use  to 
determine  benefit  payable  in  connection 
with  an  election  made  under  subpart  D 
of  this  part. 

S  847.702    Lump-sum  payments  and 
rafunds. 

(a)  Employee  contributions  with 
interest  which  are  transferred  to  the 
Fund  under  subpart  E  of  this  part  are 
included  in  any  lump-svun  credit  or 
unexpended  balance  payable  to  the 
employee  or  the  employee's  survivors 
under  subpart  T  of  part  831  of  this 
chapter  or  under  part  843  of  this 
chapter. 


(b)  Government  contributions  which 

are  transferred  to  'he  Fund  under 
subpart  E  of  this  part  are  not  included 
m  any  lump-sum  credit  or  unexpended 
balance  and  are  not  payable  to  the 
employee  or  the  employee's  survivors. 

§847.703    Reductions  in  annuity. 

The  CSRS  or  FERS  basic  annuity  of  an 
employee  or  survivor  who  has  elected 
retirement  coverage  under  subpart  D  of 
this  part  is  reduced  in  the  following 
order — 

(a)  For  age,  if  applicable,  as  provided 
under  sections  8339(hi  and  841  Sff)  of 
title  5,  United  States  Code 

(b)  For  noncontributory  service 
performed  before  October  1.  1982,  if 
applicable,  as  prodded  under  5 
U.S.CA.  8339(i).  note. 

(c)  For  deficiency,  as  determined 
under  subpart  F  of  this  part. 

(d)  To  provide  a  survivor  annuity  to 

a  spouse  or  former  spouse,  if  applicable, 
as  provided  under  sections  8339(j)(4) 
and  8419(a)  of  title  5,  United  States 
Code, 

(e)  Any  other  reductions  which  may 
apply. 


§847.704 
election. 


Maximum  survivor  annuity 


The  amount  of  the  employee's  benefit 
after  reduction  for  any  deficiency  under 
§847.608  is— 

(a)  For  CSRS.  the  maximum  amount 
that  may  be  designated  as  the  survivor 
base  under  section  8339  (j)  or  (k)  to  title 
5,  United  States  Code: 

(b)  For  FERS,  the  employee  annuity 
(for  survivor  benefit  purposes)  under 
sections  8416  through  8420  of  title  5, 
United  States  Code. 

§847  705    Cost-of-living  adjustments. 

Cost-nf  living  adjustments  are  applied 
to  the  rate  payable  to  the  retiree  or 
survivor,  including  the  reduction  for 
any  deficiency  described  in  §  847,608. 

(FR  Doc.  96-20333  Filed  8-8-96;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  comptled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  trora 
this  list  has  no  legal 
Significance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

Federal  regulatory  reform: 

f^abonal  Wildfire  Disasters 
Commission,  regulation 

rorry^oH;    riijhiished    8-9-96 

AGRICULTURE 
DEPARTMENT 

Grain  Inspection,  Packers 
and  Stockyards 
Administration 

Packers  and  Stockyards  Act 
Federal  regulatory  reform; 
published  7-10-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

PestKides;  tolerances  in  'oca, 
animal  feeds,  and  raw 
agricuttural  commodities 

Tnphenyttin  hydroxide 
published  7-' 0-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  teeds   and 
related  products 

New  drug  apolications- 

Trenboione  acetate  and 
estrodiol;  published  8-9- 

96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Communit>  devetooment  block 
grants 
Community  development 

worv  study  program; 

published  7-10-96 

Human  subjects  protection; 
Federal  regulatory  reform; 
published  7-10-96 

Mortgage  and  loan  insurance 

programs 

Mortgagee  'equirements; 
streamlining,  published  7- 

'0-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ain^vorthiness  directives: 

Airbus;  published  7-5-96 

Boeing,  published  7-5-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in- 
Colorado;  comments  due  by 

8-14-96;  published  7-15- 

96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Heaitti 
Inspection  Service 

Piant-reiated  quarantine, 

domestic: 

Com  cyst  nematode; 
commeois  due  by  8-15- 
96   DubHshed  7-16-96 

AGRICULTURE 
DEPARTMEN'' 
Farm  Service  Agency 
Farm  marketing  quotas, 
acreage  alk>tments,  and 
production  adjustments: 
Peanuts;  comments  due  by 
8-15-96;  published  7-16- 
96 
COMMERCE  DEPAPTMENT 
National  Oceanic  dnu 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Alandc  surf  clam  and  ocean 
quahog;  comments  due 
by  8-13-96;  published  6- 
20-96 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  8-15- 
96;  published  7-16-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  and  water  programs: 
Pulp,  paper,  and  papert)oard 
irxkisthes;  effluent 
limitations  guk1elir>es, 
pretreatment  starxlards, 
and  new  source 
performance  standards; 
comments  due  by  8-14- 
96;  published  7-15-96 
Air  programs;  fuels  and  fuel 
additives: 

Health-effects  testing 
requirements  for 
registration;  minor 
changes;  comments  due 
by  8-12-96;  published  7- 
11-96 
Registration  requirements 
changes,  arxj  applk:at)tlity 
to  tdenders  of  deposit 
control  gasoline  additives; 
comiTtents  due  by  8-12- 
96;  published  7-11-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Tennessee;  comments  due 

by  8-12-96;  published  7- 

11-96 
Wisconsin;  comments  due 

by  8-16-96;  published  7- 

'7-96 

Clean  Air  Act: 
State  operating  permits 
programs- 
Tennessee;  comments 
due  by  8-12-96; 
putjiished  7-11-96 
Hazardous  waste: 
Indian  Tritse's  hazardous 
waste  programs 
auttKirization  under 
Subtitle  C  of  Resource 
Conservation  and 
Recovery  Act;  comments 
Que  by  6- i  5-96;  pubiisnea 
6-14-96 
PestrckJes;  tolerances  In  food, 
anima)  feeds,  and  raw 
agncultural  comrrxxlities: 
Cyfluthrin;  comments  due  by 
8-16-96;  published  7-17- 
96 
Glyphosate;  comments  due 
by  8-12-96;  published  7- 
'2-96 
Superfund  program- 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  8-14-96;  published 
7-15-96 
National  priorities  list 
update,  comments  due 
by  8-16-96;  published 
6-17-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  sen/ices: 
31.0-31.3  GHz  frequency 
band  designation  to  local 
multipoint  distnbution 
services  for  hut>to- 
sutiscntDer  and  subscriber- 
to-hub  transmissions, 
comments  due  by  8-12- 
96;  published  7-29-96 

Telephone  numtier 
portability   cost  recovery; 
comments  due  by  8-16- 
96;  published  7-25-96 
Personal  communications 
servk:es: 

Commercial  mobile  radio 
services  iicensees- 
Geographic  partitioning 
and  spectrum 
disaggregation  ;  market 
entry  barriers 
elimination:  comments 
due  by  8-15-96; 
published  7-25-96 
Radio  stations;  table  of 
assignments: 


Arkansas;  comments  due  by 
8-12-96;  published  7-2-96 

Hawaii;  comments  due  by 
8-12-96;  published  7-2-96 

Michigan;  comments  due  by 
8-12-96;  published  7-8-96 

Missouri;  comments  due  by 
8-12-96;  published  7-2-96 
Telecommuncatkjns  Act  of 

1996;  implementation. 

ih-region,  interstate, 
domestic  interLATA 
servrces  by  Bell  Operating 
Companies;  comments 
due  by  8-15-96;  published 
7-29-96 

FEDERAL  RESERVE 
SYSTEM 

Reserve  requirements  of 

(Regulation  0); 
Time  deposits,  nonpersonal 
time  deposits. 
Eurocurrency  liabilities, 
etc;  comments  due  by  8- 
16-96;  published  6-17-96 
FEDERAL  TRADE 
COMMISSION 
Indushv  guides: 
Jewelry,  precious  metals, 
and  pewter  irxjustnes; 
comments  due  by  8-12- 
96;  published  5-30-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water: 
Osage  Roil;  certificate  of 
competency;  Federal 
regulatory  review; 
comments  due  by  8-16- 
96,  published  6-17-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Lloyd's  hedgehog  cactus; 
comments  due  oy  8-13- 
96,  published  6- '4-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Nonimmigrant  status 
conditions,  inforrriation 
disclosure,  comments  due 
by  8-13-96:  pubils^led  5- 
14-96 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Procedures  and  ser\ices; 
Copynght  claims,  group 
registration  of  photographs 
Correction;  comments  due 
by  8-15-96;  published 
5-26-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Conflict  of  interest;  comments 
due  by  8-15-96,  published 
7-16-96 
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Prevailing  rates  systen-is 
comments  due  bv  8- '2-96, 
DuWished  ^-■2-96 

TRANSPORTATION 
DEPARTMENT 

p-vacv  Ac;,    mpieme^'.ation 
^eaerai  'eguiatory  'eview; 
comments  due  Dy  8-!2- 
96   pubhsned  6-11-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airports 
Passenger  facility  charges; 
;.,omments  due  by  8-16- 
96    DuDiisned  5-21-96 
Airsvorthiness  directives 

Airbus,  comments  due  Dy  8- 
■2-96    DubNsheC  7-1-96 

AiitedSiqna!.  inc.,  comments 
due  Dv  8-14-96:  published 

5-  ■  '  -  95 

Beec^    comments  due  D)  5- 
*6-96    published  5-' 3-96 

Domoardier;  comments  due 
p,  8--. 5-96;  published  7-8- 
96 


Dormer:  comments  due  pv 
8-"  2-96,  publishea  6-r,- 
96 

New  Piper  Aircraft,  inc.; 

comments  due  by  8-i6- 
96;  puPiisnec  6- '3-96 

Pilatus  Aircraft  .-tc 

commerrts  oue  Pv  6-4 

96;  pubi'SPed  5-'  *  -96 

Rolls-Royce  ptc;  comments 
due  by  8-12-96;  puUishec 
6-12-96 

Schweizer  Aircraft  Corp.  et 
al.;  conwnerrts  due  by  8- 

16-96    published  5-17-96 

Airworthiness  stanaards: 

Specia!  conditions- 

Apusta  ~->'X3e!S  A109D 
ar^C   A'"!9£    '^.eiicop^P'S' 
co^me"!s  Pue  P)   b-"2- 
96;  DuPi'SPed  6-13-96 

Class  D  ana  Class  E 
airspace,  comments  due  by 
>-'2-96    puDiiSPf='C  6-24-96 

C^ass  E  ai'soace  com-nents 
.cjc  p.  ,5- '2 -96  DuDiished 
6-24-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

-i,3'-'-D'-*a.  .Jx:  t-^virorwTient 
-'-oe'a:  'e":juia':>'':.  review— 
M'tigat.o'-  ;•  :mpact5  to 
wetlands;  commerrts 
due  by  8-16-96; 
published  6-17-96 
'REASURV  DEPARTMEN"!" 
Aicohoi    "'obaccc  and 
Firearms  Bureau 
.Ajconciic  oeve.'ages: 
Der^tured  alcohol  and  rum; 
distritxjtion  and  use; 
Federal  regulatory  review; 
comments  due  t>y  8-12- 
96;  published  6-13-96 
Tax-free  alcohol;  distritxrtion 
ana  use;  comments  due 
try  8-12-96;  putdished  6- 
13-96 
Volatile  fruit-flavor 
concentrate;  production; 
comments  due  by  8-12- 
96;  published  6-13-96 
Practice  and  procedure: 
Federal  regulatory  review; 
comments  due  by  8-12- 
96;  put)lished  6-13-96 


TREASURY  DEPARTMENT 

Inte'^nai  Revenue  Service 

Incun*  la^es 

Partnership  termination; 
comments  due  by  8-1&- 
96;  published  5-13-96 

Procedure  arxJ  administration: 

Donnestic  unincorporated 
business  organizations 
classification  as 
partnerships  or 
associations;  heanng; 
comments  due  by  8-12- 

CW-   puhlishcKJ  5-IVCJfi 

'"EAS..^nv  DECAR^MENT 

Th'"'**  Suc>ef>ision  0"ice 

Conflicts  of  interest,  corporate 
opportunity,  and  hazard 
insurance;  comments  due 
by  8-13-96;  published  6-14- 
96 

Operations: 

Sut>sidiaries  and  equity 
investments;  Federal 
regulatory  review; 
comments  due  by  8-12- 
96;  published  6-13-96 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appitcabflrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  puDtisheo  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICUl  TURF 

Agricultural  Marketing  Service 

7  CFR  Part  929 

[Docket  No.  FV96-829-3  IFR) 

Cranberries  Grown  in  the  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin. 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Seivice, 

USDA 

ACTION;  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 

establishes  an  assessment  rate  for  the 
Cranberr\'  .Marketing  Com.mittee 
(Committee)  under  Marketing  Order  No, 
929  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  cranberries  grown  m  the 
States  of  Massachusetts.  Rhode  Island, 
Connecticut,  New  lersev,  Wisconsin, 
Michigan.  Minnesota.  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York.  .Authorization  to 
assess  cranberry'  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessarv'  to  administer 
the  program 

DATES:  Effective  on  September  1.  1996. 
Comments  received  by  September  11, 
1996,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  tnplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  .AMS, 
USDA.  P.O.  Box  96456.  room  2523-S, 
Washington,  DC  20090-6456.  F.AX  (202) 
720-5698  Comments  stiouid  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 


Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Kathleen  M  Finn,  .MarKeting  Specialist, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O  Box  96456.  room 
2523-S,  Washington.  DC  20090-6456, 
telephone  (202)720-1509.  Fax#  (202) 
720-5698,  or  Tershirra  Yeager,  Program 
Assistant,  Marketing  Order 
Administraiion  Branch,  Fruit  and 
Vegetable  Division,  .AMS.  USDA,  P.O. 
Box  96456.  room  2523-S.  Washington, 
DC  20090-6456.  telephone  (202)  720- 
5127,  Fax#  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber.  Marketing 
Order  Administration  Branch,  Fruit  and 
X'pgptable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2523-S,  Washington, 
D,C.  20090-6456;  telephone:  (202)  720- 
2491,  Fax* [202:  720-5698 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
929  (7  CFR  pa.l  929),  as  amended, 
regulating  the  handling  of  cranberries 
grown  in  the  States  of  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin.  Michigan,  Minnesota. 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York,  hereinafter 
referred  to  as  the  "order."  The 
marketing  order  is  effective  under  the 
•Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  cranberry  handlers  are  subject 
to  assessments.  Funds  to  administer  the 
order  are  denved  from  such 
assessments  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  cranberries 
beginning  September  1,  1996,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15)(AJ  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgaUon  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coun  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruliiag. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,050 
producers  of  cranberries  in  the 
production  area  and  approximately  30 
handlers  subject  to  regulation  under  the 
marketing  order.  SmaB  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
cranberry  producers  and  handlers  may 
be  classified  as  small  entities.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  cranberry  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  aimual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
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producers  and  handlers  of  cranberries. 
They  are  familiar  with  the  Conunittee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  March  4, 1996, 
and  recommended  by  a  7-to-l  vote  an 
assessment  rate  of  $0.04  per  barrel  of 
cranberries.  A  mail  vote  was  conducted 
by  the  Committee  regarding  the  budget, 
requiring  responses  by  June  20, 1996. 
Seven  out  of  eight  responses  were 
received  in  favor  of  the  proposed 
budget.  The  1996-97  recommended 
expenditures  are  Si 92. 980  In 
comparison,  last  years  budgeted 
expenditures  were  S201.336.  The 
assessment  rate  of  $0  04  is  $0.01  higher 
than  last  year's  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$63,764  for  administrative  expenses, 
and  $66,732  for  compensation. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cran hemes  Cranberry 
shipments  for  the  year  are  estimated  at 
4.737.000  barrels  which  should  provide 
$189,480  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income,  will  be  adequate 
to  cover  budgeted  expenses.  Funds  in 
the  reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  wiU  not 
have  a  signific:ant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  estabhshed  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upo.n  recommendation  and 
Information  submitted  by  the 
Committee  or  other  available 
information 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  dunng  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  tunes  of  Committee  meetings 
are  available  from  the  Committee  or  the 


Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings,  liie  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  imdertaken  as  necessary  The 
Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incuirred  on  a  continuous 
basis:  (2)  the  1996-97  fiscal  period 
begins  on  September  1,  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  cranberries  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Sub|ect8  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  amended  as 
follows: 

PART  929~CRANBERRY  MARKETING 
COMMITTEE 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Autfaarity:  7  U.S.C.  601-674 

2.  A  new  subpart — Assessment  Rates 
and  a  new  §  929.236  are  added  to  read 
as  follows: 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 


Subpart — Assessment  Rate 

§  929.236    Assessment  rate. 

On  and  after  September  1.  1996,  an 
assessment  rate  of  $0.04  per  barrel  is 
established  for  cranberries. 

Dated:  August  6,  1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-20411  Filed  8-9-96:  8:45  am] 
BILUNQ  CO0€  3410-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
pocket  No.  9&-01&-2] 

Bmcellosis;  Approved  Brucella 
Vaccines 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD  A 
ACTION:  Affi.-mation  of  interim  rule  as  a 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
to  remove  the  requirement  that  an 
approved  brucella  vaccine  be.  among 
other  things,  a  Brucella  abortus  Strain 
19  product.  The  interim  niie  allowed  for 
the  use  of  vaccines  that  have  been 
developed  using  strains  of  Brucella 
other  than  Brucella  abortus  Strain  19. 
Specifically,  the  interim  rule  allowed 
the  RB51  brucella  vaccine,  which  was 
licensed  for  use  in  cattle  by  the  U.S. 
Department  of  Agriculture  in  February 
1996.  to  be  used  in  the  cooperative 
State/Federal  brucellosis  eradication 
program. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  March  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.J.  Gilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHIS,  4700 
River  Road  Unit  36,  Riverdale,  MD 
20737-1228,  (301)  734-7708;  E-mail: 
mgilsdorf@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  March  26, 
1996.  and  published  in  the  Federal      * 
Register  on  April  1,  1996  (61  FR  14237- 
14239,  Docket  No.  96-015-1),  we 
amended  the  brucellosis  regulations  in 
9  CFR  part  78  by  revising  the  definition 
of  approved  brucella  vaccine  and 
amending  the  definitions  of  official 
adult  vaccinate,  official  calfhood 
vaccinate,  and  official  test  to  provide  for 
the  use  of  approved  brucella  vaccines 
that  have  been  developed  using  strains 
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of  brucellosis  other  than  Brucella 
abortus  Strain  19.  That  action  was 
necessary  to  allow  the  RB51  brucella 
vaccine,  which  was  licensed  for  use  in 
cattle  by  the  U.S.  Department  of 
.Agriculture  in  February  1996.  to  be  used 
in  the  cooperative  State/Federal 
bnicellosis  eradication  program. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  May 
31, 1996.  We  did  not  receive  any 
comments  by  that  date.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12778  and  the  Paperwork 
Reduction  Act. 

Executive  Order  12866  and  Regulatory 
Flexibility  .Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
hy  Executive  Order  12866. 

This  document  malces  final  an  interim 
rule  effective  March  26.  1996.  and 
published  m  the  Federal  Register  on 
.Apni  1.  1996.  In  that  interim  rule,  we 
stated  that  timely  compliance  with 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  was 
impracticable  due  to  the  need  to  make 
the  rule  effective  in  time  for  U.S.  cattle 
raisers  to  use  RB51  to  vaccinate  the 
spring  crop  of  calves  before  the  calves 
were  turned  out  for  summer  pasture.  We 
further  stated,  how^ever.  that  the  final 
rule  would  include  an  analysis  of  the 
economic  impact  of  the  rule  on  small 
entities  and  would  address  any 
comments  we  received  on  the  economic 
impact  of  the  nile  on  small  entities  We 
did  not  receive  any  comments  regarding 
the  impact  of  the  rule  on  small  entities, 
but  we  have  prepared  an  analysis  of  the 
economic  impact  of  the  rule  on  small 
entities. 

Currently  available  Brucella  abortus 
Strain  19  brucella  vaccines  cause 
vaccinated  animals  to  produce 
antibodies  that  are  indistinguishable  on 
standard  diagnostic  tests  from  the 
antibodies  produced  bv  animals 
infected  with  brucellosis  Therefore, 
when  a  vaccinated  animal  is  tested,  the 


results  of-the  test  indicate  that  the 
animal  may  be  a  brucellosis  reactor, 
even  though  the  animal  is  not  infected 
with  the  disease;  this  misleading  result 
is  known  as  a  "false  positive."  State  or 
Federal  animal  health  personnel  must 
trace  those  animals  to  their  herds  of 
origin  to  determine  whether  or  not  the 
herd  is  actually  affected  with 
brucellosis.  Because  the  RB51  vaccine 
does  not  cause  vaccinated  cattle  to 
produce  those  interfering  antibody 
titers,  replacing  the  Strain  19  vaccines 
with  the  RB51  vaccine  will  almost 
entirely  eliminate  the  costs  associated 
with  the  retesting  and  traceback  of  false- 
positive  reactors. 

In  fiscal  year  (FY)  1995,  about  6.7 
million  cattle  (primarily  calves  between 
4  and  12  months  of  age)  were  vaccinated 
against  brucellosis  using  Strain  19 
vaccine.  Although  brucellosis  is 
expected  to  be  eradicated  in  domestic 
cattle  within  3  years,  it  is  likely  that 
some  States  will  continue  to  encourage 
herd  owTiers  to  vaccinate  higher-risk 
cattle  herds. 

In  FY  1995,  blood  samples  taken  from 
approximately  5,900  head  of  cattle  at 
market  or  slaughter  under  the  Market 
Cattle  Identification  (MCI)  program 
tested  positive  for  the  brucella  bacteria, 
requiring  retesting  and  traceback  to  the 
herds  of  origin.  By  far,  most  of  the 
positive  tests  proved  to  be  false;  only 
about  100  cattle  were  found  to  be 
infected.  If  the  RB51  vaccine  had  been 
used,  about  99  percent  of  the  false- 
positive  tests  would  not  have  occiirred, 
so  about  5.742  unnecessary  tracebacks 
and  herd  tests  would  have  been 
prevented. 

An  additional  6,000  of  the  MCI- 
sampled  cattle  had  titer  levels  less  than 
that  mdicative  of  a  positive  reaction,  but 
sufficiently  high  to  cause  suspicion  of 
the  disease.  An  estimated  50  percent  of 
these  cattle  also  were  traced  back  to 
their  herds  of  ongm.  and  the  herd 
owners  were  contacted  in  about  one- 
third  of  the  cases  .Again,  the  use  of 
RB51  would  have  prevented  about  99 
percent  [5.940  •  of  the  susf)ect  titers,  thus 
precluding  tne  need  for  about  2,970 
tracebacks,  about  1,980  herd  owner 
contacts,  and  about  990  herd  tests. 

The  brucellosis  ring  test  (BRT)  for 
dairv  herds  in  FY  1995  indicated  732 


suspected  cases  of  the  disease.  After 
retesting,  235  herds  were  subsequently 
blood-tested,  but  only  2  herds  were 
found  to  be  affected.  Hence,  730  of  the 
cattle  tested  were  false-positive.  Tracing 
and  blood  testing  of  their  herds  of  origin 
would  not  have  been  necessary  if  the 
RB51  vaccine  had  been  used. 

For  all  three  categories — MQ  reactors, 
MQ  suspects,  and  BRT  reactors — the 
use  of  RB51  vaccine  instead  of  Strain  19 
will  eUminate  nearly  all  false-positive 
reactors.  The  potential  savings  can  be 
estimated  by  considering  resources 
currently  devoted  to  tracebacks,  lab 
tests,  and  related  activities. 

Estimated  time  required  by  major 
types  of  field  work  for  which  there  will 
be  resource  savings  when  RB51  replaces 
Strain  19  are  shown  in  Table  1. 

Table  1  .—Estimated  Average 
APHIS/State  Field  Hours  Spent 
ON  MCI  AND  BRT  Tests  and 
Tracebacks 


Activity 


Epidemioiogy  

Contacting  herd  owners  ... .__.._. 

Contacting  veterinarians 

MCI  herds  of  origin  locating  

MCI  herds  of  origin  testing  

BRT  suspicious  herds  btood  testing 


Staff 

hours 


10.15 

2.23 

1.00 

5.10 

1221 

13.00 


In  Table  2,  the  time  requirements  are 
multiplied  by  the  estimated  number  of 
Strain  19  false-positives  per  year, 
yielding  a  potential  field  stafl'  hour 
savings  from  using  RB51  totaling 
255,956  hours  per  year.  Assuming  an 
average  staff  hour  cost  of  $27.85  (salary 
and  benefits,  plus  support),  annual  field 
work  savings  for  APHIS  and  cooperating 
States  from  replacing  Strain  19  by  RB51 
would  be  about  $7,128,000  (255.956 
hours  X  $27.85  per  hour).  With  reduced 
numbers  of  cattle  vaccinated  following 
brucellosis  eradication,  the  number  of 
false- positive  reactors  if  Strain  19  were 
used  would  also  be  fewer;  therefore, 
annual  potential  savings  in  subsequent 
years  could  be  estimated  at  about  one- 
half  of  current  savings,  or  about 
$3,564,000,  for  field  work  that  would  no 
longer  be  necessary  when  RB51  is  used 
in  place  of  Strain  19. 


Table  2.— Estimated  Annual  Field  Staff  Hour  Savings  "I'D  APHIS  and  Spates  From  Using  RB51  in  Place  of 

Strain  1 9,  Based  on  FY  i  996  and  FY  1 996  Data 


Activity 

'  sti"iated 

■|.jrribe'  of 

Strain  19 

faise 
positives 

Hours  per 
activity 

Total  hours 

Epidemtoiogy 

MCi  reactors „ „ 

5.742 

10.15 

58.281 
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Table  2  —Estimated  Annual  Field  Staff  Hour  Savings  to  APHfS  and  States  From  Using  RB51  in  Place  of 

Strain  19,  Based  on  FY  1995  and  FY  1996  Data— Continued 


Activfty 


MCl  suspects '  , 

BRT  reactors 

Contacts  wth  herd  ownefs: 

MCl  reactors 

MCl  suspects*  „. 

BRT  reactors    

Contact  with  vetennarianK  ' 

MCI  reactors 

MCI  suspects  

BRT  reactors  

Locating  herds  of  origin: 

fcjr^i  r"*^-^ctOrs 

MCI  suspects"  

Testing  nercJs  of  origin: 

MCi  reactors - 

MCl  suspects*  

Testing  suspect  herds: 

BRT  reactors    


Estimated 
number  of 
Strain  19 

false 
positives 


2,970 
730 

15,742 

1  980 
730 

4.307 
297 
548 

5,742 
2^70 

5,742 
990 

730 


Hours  per 
activitv 


Total  hours 


10.15 
10.15 

2.23 
2.23 
2.23 

1.00 
1.00 
1.00 

5.10 
5.10 

12.21 
12.21 

13.00 


'  Epidemiology  is  conducted  for  an  estimated  50  percent  of  MCI  suspects. 

2  An  estimated  one-  third  o'  herd  owners  are  contacted  for  MCI  suspects. 

3  Vetennanans  are  contacted  for  an  estimated  75  percent  of  MCI  reactors.  5  percent  of  MCI  suspects,  and  75  percent  of  BRT  reactors. 

*  Herds  0*  ongin  are  located  for  an  estimated  50  percent  of  MCI  suspects. 

*  Herds  of  ongin  for  MCl  suspects  are  tested  for  an  estimated  of>e-third  of  ttxjse  located. 


30,146 
7.410 

12,805 

4.415 
'.628 

4.307 
297 

548 

29.284 
15,147 

70.110 
12.088 

9,490 


In  addition  to  field  staff  savings,  MQ 
laboratory  costs  associated  with  Strain 
19  false-positive  tests  will  also  be 
eliminated  by  the  use  of  RB51  vaccine. 
The  concentration  immunoassay 
technology  (CITE")  test  costs  $10.00, 
which  is  paid  either  by  the  State  or  the 
herd  owner,  depending  on  a  particular 
State's  regulations.  The  costs  of  other 


official  tests — e.g..  the  Rivanol.  particle 
concentration  fluorescence 
inununoassay  (PCFIA),  and  manual 
complement-fixation  (CF)  tests — are 
estimated  to  total  about  $15  to  $20  per 
tested  animal,  including  overhead.  As 
shown  in  Table  3.  a  savings  of  more 
than  $320,000  will  result  from  the  use 
of  RB51.  assiuning  an  overall  cost  for  all 


laboraton,-  work  of  $27.50.  As  with  the 
field  staff  savings,  we  can  assume  that 
laborator\-  savings  of  at  least  one-half 
this  amount,  or  Si 60. 000  per  year,  will 
be  realized  after  eradication  of 
brucellosis,  given  the  expected 
reduction  in  the  number  of  cattle 
vaccinated. 


Table  3  —Estimated  Savings  in  Laboratory  Costs  Resulting  From  the  Use  of  RB5i  vaccines  in  Place  of 

Strain  19  Vaccines 


Category 


Estirnated 
number  of 
Strain  i9 

false 
positives 
per  year 


Average 
cost  per  set 
of  analyses 


Total  cost 


MCl  reactors  . 
MCI  suspects 


5,742 
5,940 


$27.50 
27.50 


$157,905 
163,350 


Estimated  combined  field  and 
laboratory  gross  savings  from  using 
RB51  vaccine  total  nearly  $7.45  million 
per  year  at  current  levels  of  vaccination. 
After  brucellosis  has  been  eradicated, 
gross  savings  of  at  least  $3.7  milhon  per 
year  can  be  expected.  Except  in  those 
States  where  owners  are  directly 
charged  for  the  OTE®  test.  APHIS  and 
cooperating  States  bear  the  costs 
associated  with  tracebacks  and  other 
activities  required  by  false-positive 
tests.  The  general  public,  therefore,  will 
benefit  from  the  expected  savings  in 


government  expenditures.  Affected 
producers,  most  of  whom  can  be 
considered  small  entities  (gross  annual 
mcomes  of  less  than  $500,000),  will  also 
benefit  by  not  having  to  spend  time  and 
resources  in  gathering  their  herds  for 
testing  to  follow  up  on  false-positive 
reactors  and  suspects. 

The  RB51  vaccine  costs  more  than  the 
Strain  19  vaccine,  $0.42  per  dose 
compared  to  $0.30  per  dose.  Based  on 
the  number  of  vaccinations  given  in  FY 
1995,  this  cost  difference  amounts  to 
$804,000  per  year.  Assuming  an  average 
of  about  4  million  vaccinations  per  vear 


following  brucellosis  eradication,  the 
additional  cost  of  the  RB51  vaccine  will 
be  about  $480,000  after  eradication.  The 
net  benefit  of  replacing  Strain  19  by 
RB51  IS  therefore  estimated  at  about 
$6.6  million  per  year  before  brucellosis 
eradication,  and  about  S3. 2  milUon  per 
year  afterwards. 

Lastly,  because  the  RB51  vaccine  will 
not  cause  false-positive  titers  as  does 
Strain  19,  it  can  be  used  to  vaccinate 
older  animals  that  might  not  otherwise 
be  vaccinated.  Although  this  advantage 
is  not  quantified,  it  will  be  a  definite 
benefit  for  producers  and  States, 


UMI 
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Under  these  circumstances,  the 
.Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\'ice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  78 

.Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  published  at  61  FR  14237- 
14239  un  April  1,  1996. 

.Authority:  21  U.S.C.  lll-114a-l,  114g, 

115.  117,  120,  121.  123-126,  134b,  and  134fe 
7  CFR  2.22,  2.80.  and  371.2(d). 

Done  in  Washington,  DC.  this  6th  day  of 
August  1996. 

Terry  L.  Medley, 

Administrator.  Animal  and  Plant  Health 

Inspection  Senice 

[PR  Doc.  96-20450  Filed  »-9-96;  8:45  am) 

BILLMG  CODE  3410-)4-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

Pocket  No.  9&-NM-157-AD;  Amendment 
39-6708;  AD  96-1  &-06] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727-100  and  -200  Series 
Airplanes  With  a  Main  Deck  Cargo 
Door  Installed  In  Accordance  With 
Supplemental  Type  Certificate  (STC) 
SA1797SO 

agency:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (.AD)  that  is 
applicable  to  certain  Boeing  Model  727- 
100  and  -200  series  airplanes  This 
action  requires  an  inspection  to  detect 
discrepancies  of  internal  wires  and 
electrical  components  of  the  control  box 
of  the  main  deck  cargo  door; 
modification  of  the  wiring  and 
components  of  the  control  box  of  the 
main  deck  cargo  door;  and  a  revision  of 
the  Airplane  Flight  Manual  to  impose 
an  operational  limitation  of  the  motor 
pump  power  relay  and  pump  motor 
This  amendment  is  prompted  by  results 
of  an  engineering  review  of  the  wiring 


diagram  of  the  main  deck  cargo  door 
installations,  which  revealed  potential 
failures  of  the  control  box  and  hydraulic 
pump  assembly  installed  m  accordance 
with  the  STC.  The  actions  specified  in 
this  AD  are  mtended  to  prevent  such 
failures,  which  could  result  m  an 
inadvertent  opening  of  the  main  deck 
cargo  door  during  flight,  with  resultant 
major  structural  damage  and  possible 
reduced  controllabUity  of  the  airplane. 
OATHS:  Effective  .August  27,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  27, 
1996 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  11. 1996. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FA.Aj.  Transport 
Airplane  Directorate,  .\NM-103, 
Attention  Rules  Docket  .No.  96-NM- 
157-AD.  1601  Lmd  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  Boeing  Manufactunng  Drawing 
D65446  referenced  m  this  .'HD  may  be 
obtained  from  Boeing  Commercial 
.\irplane  Group,  P  O  Box  3707.  Seattle, 
Washington  98124-2207.  FAA  Advisory 
Circular  (.^C)  431 3-1. \.  referenced  in 
this  AD.  may  be  obtained  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402  Both  of  these 
documents  may  be  examined  at  the 
FAA,  Transport  .Airplane  Directorate, 
1601  Lind  Avenue,  SW    Renton, 
Washington;  or  at  the  F.\.*l.  .Atlanta 
Aircraft  Certification  Office,  Small 
.\irplane  Directorate,  Campus  Building, 
1701  Columbia  .Avenue,  Suite  2-160, 
College  Park,  Georgia  30337-2748;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Avera.  Systems  Engineer,  ACE- 
IISA^  FAA.  Atlanta  Aircraft 
Certification  Office.  S.mall  Airplane 
Directorate.  Campus  Building.  1701 
Columbia  .Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7381;  fax  (404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  conducted  an  engineering 
review  of  the  winng  diagram  of  the 
main  deck  cargo  door  installations  on 
Boeing  Model  727-100  and  -200  series 
airplanes  that  have  been  modified  in 
accordance  with  Supplemental  Tvpe 
Certificate  (STC)  SA1797SO  The'results 
of  this  review  revealed  the  existence  of 
two  unsafe  conditions  related  to  the 
control  box  and  hydraulic  pump 
assembly  installed  on  these  airplanes: 


1.  Due  to  the  close  proximity  to  the 
relays,  a  28-volt  wire  could  become 
chafed  as  a  result  of  vibration  and, 
consequently,  could  short  to  power  a 
single  DC  relay  (AN  3311-2).  This  short 
to  power  could  energize  the  EXD  relay 
and  simultaneously  apply  electrical 
power  to  the  hydraulic  pump  motor  and 
to  the  control  valve  of  the  main  deck 
cargo  door. 

2.  Failure  of  an  electrical  relay  on  the 
115-volt  AC  power  circuit  could  cause 
the  hydrauhc  pump  motor  to  become 
energized  and,  consequently,  produce 
full  hydrauhc  pressure  in  the  pump. 
Such  available  pressure  could  imlock 
the  main  deck  cargo  door 

These  conditions,  if  not  corrected, 
could  result  in  an  inadvertent  opening 
of  the  main  deck  cargo  door  during 
flight,  which  could  result  in  major 
structural  damage  and  possible  reduced 
controUabtUty  of  the  airplane. 

Explanation  of  Relevant  Serrice 

Information 

The  FAA  has  issued  Advisory 
Circular  (AC)  43.13-lA.  Change  3,  dated 
1988,  which  contains  the  following 
sections  of  Chapter  11  ("Electrical 
Systems'*): 

1.  Section  1  ("Care  of  Electrical 
Systems"), 

2.  Section  3  ("Electrical  Wire"), 

3.  Section  5  ("Connectors"),  and 

4.  Section  7  ("Routing,  Tying,  Lacing, 
and  Clamping"). 

The  FAA  also  has  reviewed  and 
approved  Chapter  20,  "Standard  Wiring 
Practices",  of  Boeing  Wiring  Diagram 
Manual  Document  D6-54446,  Revision 
21,  dated  June  1,  1994. 

These  docimients  describe  procedures 
for  verifying  that  the  wire  and  wire 
bundles  are  properly  installed  and 
restrained,  and  for  reinstalling  and 
restraining  any  wire  or  compKJnent  that 
has  been  altered. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  luisafe  condition  has  hem 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  727-100 
and  -200  series  airplanes  of  the  same 
type  design,  equipped  with  a  main  deck 
cargo  door  installed  in  accordance  with 
STC  SA1797SO.  this  AD  is  being  issued 
to  prevent  an  inadvertent  opening  of  the 
main  deck  cargo  door  during  flight, 
which  can  result  in  major  structural 
damage  and  possible  reduced 
controUabihty  of  the  airplane.  This  AD 
requires  the  following  actions: 

1.  Performing  a  one-time  visual 
inspection  of  the  internal  wires  and 
electrical  components  of  the  control  box 
of  the  main  deck  cargo  door  to  detect 
discrepancies,  and  repair,  if  necessary. 
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(These  discrepancies  include  chafed, 
crimped,  crushed,  or  damaged  electrical 
wires  or  wire  bundles  mside  the  control 
box  of  the  cargo  door;  loose  electrical 
wire  connections;  abnormally  pulled  or 
twisted  individual  wires  or  wire 
bundles;  any  removal  of  insulation  from 
the  conductor  in  the  control  box;  and 
any  damaged  protective  grommets.) 

2.  Venfving  that  the  wire  and  wire 
bundles  arv  properly  installed  and 
restrained;  and  reinstalling  and 
restraining  any  wire  or  component  that 
has  been  altered. 

3.  Submitting  a  report  of  the 
inspection  results  (both  positive  and 
negative  findings)  to  the  FAA. 

4.  Revising  the  Limitations  Section  of 
the  FAA-annroved  Airplane  Flight 
Manual  (AFM)  to  impose  an  operational 
limitation  of  the  motor  pump  power 
relay  and  pump  motor.  This  limitation 
requires  the  flight  crew  to  verify  that 
certain  circuit  breakers  supplying 
electrical  power  to  the  hydraulic  pump 
motor  are  pulled  pnor  to  taxi.  It  also 
requires  that,  prior  to  each  taxi  and 
takeoff  after  closing  the  cargo  door, 
these  circuit  breaicers  are  set  to  the  open 
condition,  tagged,  and  secured  for  flight. 

5.  Modifying  the  wiring  and 
components  of  the  control  box  of  the 
main  deck  cargo  door  to  preclude  the 
identified  problems.  Aeronautical 
Engineers,  Inc.  (.AEI).  which  is  the 
holder  of  the  subiect  STC,  cvirrently  is 
developing  a  change  to  the  wiring 
diagram  that  will  address  this. 

Certain  of  the  actions  are  required  to 
be  accomplished  in  accordance  with  the 
documents  descnbed  previously. 
Certain  other  actions  are  required  to  be 
accomplished  in  accordance  with  a 
method  approved  bv  the  F.AA. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

.Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  fight  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  vsdll  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubfic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-157-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  wall 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibifities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety, 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  auihority  citation  for  part  39 
continues  to  read  as  follows: 

Auihority:  49  U.S.C.  106(gJ,  40113,  44701. 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-16-08  BOEING:  .Amendment  39-9708. 

Docket  96-NM-157-AD, 

Applicability:  Model  727-100  and  -200 
series  airplanes  that  have  been  modified  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1797SO,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliarfte:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inadvertent  opening  of  the 
main  deck  cargo  door  during  flight,  which 
could  result  in  major  structural  dtimage  and 
possible  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Accomplish  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2),  (a)(3),  and  (a)(4)  of 
this  AD  at  the  time  specified  in  each  of  those 
paragraphs: 

(1)  Within  3  days  after  the  effective  date  of 
this  AD,  perform  a  visual  inspection  of 
internal  wires  and  electrical  components  of 
the  control  box  of  the  main  deck  cargo  door 
to  detect  the  following  discrepancies: 

(i)  chafed,  crimped,  crushed,  or  damaged 
electrical  wires  or  wire  bundles  inside  the 
control  box  of  the  cargo  door; 

(ii)  loose  electrical  wire  connections; 

(ill)  abnormally  pulled  or  twisted 
individual  wires  or  wire  bundles; 

(iv)  any  removal  of  insulation  from  the 
conductor  in  the  control  box;  or 

(v)  any  damaged  protective  grommets. 
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(2)  If  any  discrepancy  is  dstected  during 
the  inspection  required  bv  paragraph  !a)(l)  of 
this  AD.  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  FAA.  .Mlanta  Aircraft  C?rtification 
Office  (AGO).  Small  Airplane  Directorate 

(3)  Following  accomplishment  of 
paragraphs  ia)(l)  and.  if  applicable,  (a)(2)  of 
this  AD,  verify  that  the  wire  and  wire 
bundles  are  properly  installed  and  restrained, 
and  reinstall  and  restrain  any  wire  or 
component  that  has  been  altered,  in 
accordance  with  the  document  identified  in 
either  paragraph  ia){3)(i)  or  (a)(3)(ii)  of  this 
AD. 

(i)  Section  1  ("Care  of  Electrical  System"); 
Section  3  ("Electric  Wire");  Section  5 
("Connectors");  and  Section  7  ("Routing, 
Tying,  Lacing,  and  Clamping);  of  Chapter  11 
("Electrical  Systems")  of  FAA  Advisory 
arcular  AC  4313-1  A.  Change  3,  dated  1«««; 
or 

(ii)  Chapter  20  ("Standard  Wiring 
Practices")  of  Boeing  Wiring  Diagram  Manual 
Document  06-54446,  Revision  21 ,  dated  June 
1,  1994, 

(4)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)(1)  of 
this  AD,  submit  a  report  of  the  inspection 
results  (both  positive  and  negative  findings) 
to  the  Manager  F.\A,  Atlanta  -Aircraft 
Certification  Office,  Small  .Airplane 
Directorate.  Campus  Building,  1701 
Qjiumbia  .Avenue  Suite  2-160.  College  Park, 
Georgia  3033:'-2"48,  telephone  ;404i  305- 
7381;  fax  (404)  305-7348,  Information 
collection  requirements  contained  in  this 


regulation  have  been  approved  bv  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(b)  Within  3  days  after  the  effective  date  of 
this  AD,  revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Operational  Restriction 

Prior  to  taxi,  verify  that  the  alternating 
current  (AC)  or  direct  current  (DC)  circuit 
breakers  that  supply  electrical  power  to  the 
hydraulic  pump  motor  are  PULLED  to 
interrupt  power  to  the  motor  pump  power 
relay  and  pump  motor. 

Note  1:  The  28VDC  circuit  breaker  is 
located  in  the  elertricaV  enninment 
compartment  on  the  J9  battery  shield  panel 
next  to  the  auxiliary  power  unit  (APU)  starter 
circuit  breaker.  The  115VAC  circuit  breakers 
are  located  on  the  P6  breaker  panel  to  the 
right  of  the  Plight  Engineers  station.  These 
circuit  breakers  are  identified  as  "Cargo  Door 
Hydraulic  Pump". 

Prior  to  each  taxi  and  take-off  after  closing 
the  cargo  door,  set  these  circuit  breakers  to 
an  open  condition.  Tag  and  secure  the  circuit 
breakers  for  flight. 

After  landing  and  taxiing  to  the  ramp,  the 
circuit  breakers  may  be  RESET  to  facilitate 
cargo  door  opening." 

(c)  Within  90  days  after  the  efiective  date 
of  this  AD,  modify  the  wiring  and 


components  of  the  control  box  of  the  main 
deck  cargo  door,  in  accordance  with  a 
method  approved  by  the  Manager.  FAA, 
Atlanta  Aircraft  Certification  OfRce  (ACO), 
Small  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
AtlanU  Aircraft  Certification  Office  (ACO), 
Small  Airplane  Directorate  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(e)  Special  fliriit  permits  may  be  issued  in 
accordance  with  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Certain  actions  shall  be  done  either  in 
accordance  with  Sections  1,  3,  5,  and  7  of 
Chapter  11  ("Electrical  Systems")  of  FAA 
Advisory  Circular  (AC)  4313-1  A.  Change  3, 
dated  1988;  or  in  accordance  with  Chapter  20 
("Standard  Wiring  Practices")  of  Boeing 
Wiring  Diagram  Manual  Document  D6- 
54446,  Revision  21,  dated  June  1, 1994. 
Sections  1,  3.  5,  and  7  of  Chapter  11  of  FAA 
Advisory  Circular  AC  431 3-1 A  contain  the 
following  list  of  effisctive  pages: 


Section  referenced 

Page  number 

Change  level 
shown  on  page 

Date  shown 
on  page 

Section  i .  "Care  of  Eiectricai  Systems"  

173-174 

M 

Original 

3 

Ortgirari 

3  

Original  .._ 

Original 

3  „.... 

1972 

Section  3,  "Electric  "Wire"  .„ 

SectKjn  5,  "Connectors" ^„. 

Section  ?  "Routing. "ryincj.  Lacir>g.  and  Clamping" 

179.   180,   180-1,180-2.   181.   181-1.   181-2.   182. 

182-1,  182-2,  183-185,  185-1,  185-2,  186.  188. 

186-1,  188-2. 

1 87.  1 89-1 93  „ „ 

196.200 _ 

197-1 99 

203,  204,  20&-209 

205,  205-1.  205-2  .„ 

.  1988 

1972 
1968 
1972 
1972 
1968 

Chapter  20  of  Boeing  Wiring  Diagram 
Manual  Document  D6-54446  contains  the 
following  list  of  effective  pages: 


Page  title  and  number 


Title  Page  

Revision  Transmittal 

Pages  ^-6 
Revision  Record  Pages 

\  2 
^ernporary  Revisior^ 

Record  Pages  '    2 
List  of  Effective  Pages 

1-30. 


Date  shown  on 
page 


Decen-tier  1,  1991. 
June  1.  1994. 

December  1,  1991. 

Decernber  1,  1991. 

June  1 .  1 994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552('a} 
and  1  CFR  part  51.  Copies  of  Boeing 
Manufacturing  E}rawing  D65446  may  be 
obtained  from  Boeing  Commercial  Airplane 


Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  of  FAA  Advisory 
Circular  (AC)  43 13-1 A  may  be  obtained  from 
Suf>erintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC 
20402.  Copies  of  all  of  these  documents  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 
Geoigia  30337-2748;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700.  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
August  27, 1996. 


Issued  in  Renton,  Washington,  on  August 
2,  1996. 

Gary  L.  Killion. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  96-20307  Filed  8  9  96;  8:45  am] 

WLLING  CCXH   4»10-13-U 


14  CFR  Part  71 

[Airspace  Docket  Nc   96~AGL-4] 

Establishment  o'  Class  E  Airspace 
Menomonie,  Wi    CorrectiO'' 

AGENCY:  reaerai  Aviauon 
Administration  (FAA),  DOT. 
ACDON:  Final  rule;  correction. 

summary:  This  corrective  action  changes 
the  effective  date  for  the  establishment 
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of  the  Class  E  airspace  area  at  Score 
Field.  Menomonie,  VV'I.  which  was 
published  in  the  Federal  Register  of 
July  10,  1996  This  action  also  corrects 
an  error  in  the  geographic  coordinates  of 
the  Class  E  airspace  area  under  the  legal 
description 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  published  at  61  FR  36285  is 
changed  to  0901  IITC,  October  10,  1996. 
This  correction  is  effective  0901  UTC, 
October  10.  1996 

F0«  FURTHER  INFORMATION  CONTACT: 
lohn  A  Clay  born   .\ir  Traffic  Division. 
Operations  Branch,  .\GL-530  Federal 
.\viation  Administration.  2300  Ea.st 
Devon  .\venue.  Des  Flaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUKfLfcMfcNTAHT  INFORMATION: 

History 

Federal  Register  Document  96-17592, 
Airspace  Docket  96-AGL— 4,  was 
published  July  10,  1996  (61  FR  36285) 
to  accommodate  a  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR)/DME)  for 
runway  27  approach  at  Score  Field, 
Menomonie  WI  Upon  review  of  the 
final  rule  errors  were  discovered.  The 
final  rule  was  to  be  effective  on  August 
24,  1996.  and  it  should  have  been 
effective  October  10.  1996.  Additionally, 
there  was  an  error  in  the  geographical 
coordinates  of  the  Class  E  airspace  area. 
This  action  corrects  these  errors. 

Accordingly,  pursuant  toihe    ^ 
authority  delegated  to  me,  the 
geographic  coordinates  of  the  Class  E 
airspace  area  at  Score  Field, 
Menomonie  WI.  as  published  in  the 
Federal  Register  on  luly  10,  1996  (61  FR 
36285),  Federal  Register  Document  96- 
17592.  are  corrected  as  follows: 

§71.71     [Corrected] 

1.  On  page  36285,  in  column  2,  in 
§  71.1,  under  "AGL  WI  E5  Menomonie, 
WI",  last  line  in  the  column,  correct 
"(lat  44°53'29"  N,  long.  91°52'00"  W)" 
to  read  "(lat.  44"53'43"N.,  long. 
91''52'12"W.)". 

Issued  in  Des  Plaines,  Illinois  on  July  26, 
1996 

Maureen  Woods, 
Manager,  Air  Traffic  Division. 
IFR  Dor  96-20389  Filed  8-9-96:  8:45  am) 

BILLING  CODE  491C)-1}-M 


14CFRPart71 

[Airspace  Docket  No.  93-^SW-4] 

RIN  2120-AA66 

Alteration  of  VOR  Federal  Airways; 
Texas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  July  3, 1996  (Airspace  Docket  No 
93-ASW-4).  In  that  rule,  the  airspace 
designations  for  Federal  Airways  V-63 
and  V-«4,  effective  October  W.  1996, 
were  incorrectly  described  This  action 
corrects  those  errors. 
EFFECTIVE  DATES:  August  12.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  .Aviation 
Administration,  800  independence 
Avenue,  SW.,  Washington.  IX  20591; 
telephone  (202)  267-8783 
SUPPLEMENTARY  INFORMATION:  Federal 
Regirter  Document  96-1 7038,  Airspace 
Docket  No.  93-ASW-4.  published  on 
July  3, 1996  (61  FR  34722).  realigned 
twelve  Federal  airways  supporting  the 
Dallas/Fort  Worth.  TX.  Metropiex  Flan 
However,  in  the  rule  the  description  for 
V-63  inadvertently  showed  that  the 
airway  traversed  the  Allen  Military 
Operations  Area  (MOA).  The  airway 
should  have  been  described  as 
traversing  the  Howard  West  MOA 
between  5  and  46  nautical  miles  (NM) 
northeast  of  the  Quincy  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC).  This 
action  corrects  the  V-63  description  by 
adding  the  correct  title  of  the  MOA  and 
the  area  of  the  MOA  that  the  airway 
traverses.  Additionally,  the  airspace 
designation  for  V-94  inadvertently 
stated  that  the  airway  airspace  excluded 
Restricted  Area  5103A  (R-5103A),  when 
in  fact,  the  airway  does  not  penetrate  or 
encroach  upon  the  restricted  airspace 
area.  This  action  corrects  the 
description  of  V-94  by  removing  any 
reference  to  R-5103A. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designations  for  V-63  and  V-94, 
published  in  the  Federal  Register  on 
July  3, 1996  (61  FR  34723);  Federal 
Register  Document  96-17038,  Columns 
1  and  2,  are  corrected  as  follows: 


V-«3    (Corrected] 

From  Bonham,  TX,  via  McAlester,  OK; 
Razorback.  AR;  Springfield,  MO;  Hallsville, 
MO;  Quincy,  IL;  Burlington,  lA;  Moline,  IL; 
Davenport.  lA;  Rockford.  IL;  Janesville.  WI; 
Badger.  WI;  Oshkosh,  WI;  Stevens  Point,  WI; 
Wausau.  WI;  Rhinelander,  WI,  to  Houghton, 
MI.  Excluding  that  airspace  at  and  above 
10,000  feet  MSL  from  5  NM  north  to  46  NM 
north  of  Quincy  during  the  time  that  the 
Howard  MOA  is  activated  by  NOT  AM. 


V-94    ICorrected] 

From  Blythe,  CA,  INT  Blythe  094°  and  Gila 
Bend.  AZ,  299°  radials;  Gila  Bend;  Stanfield. 
.AZ;  55  miles,  74  miles,  95  MSL,  San  Simon, 
AZ,  Deming,  NM;  Newman,  TX;  Salt  Fiat, 
TX;  Wink.  TX;  Midland.  TX;  Tuscola,  TX; 
Glen  Rose,  TX;  Cedar  Creek.  TX:  Gregg 
County,  TX;  Elm  Grove,  LA;  Monroe,  LA; 
Greenville,  MS:  Holly  Springs.  MS;  jacks 
Creek,  TN:  Bowling  Green,  KY 
***** 

Issued  in  Washington.  DC,  on  August  5, 
1996 
lefiT  Griffith, 

Program  Director  for  Air  Traffic  Airspace 
Management 

IFR  Doc  96-20511  Filed  a-9-96:  8  45  am) 

BILUNG  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  93-ASW-5] 

RIN2120-AA66 

Alteration  of  VOR  Federal  Airways; 
Texas 

AGENCY:  Federal  Aviation 
Administration  {FAA],  DOT. 
ACTION:  Final  rule;  correaion. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  luly  3,  1996  (Airspace  Docket  No. 
93-ASVV-5).  In  that  rule,  the  airspace 
designation  for  Federal  Airway  V-477, 
effective  October  10,  1996.  erroneously 
omitted  a  section  of  the  existing  route. 
This  action  corrects  that  error, 
EFFECTIVE  DATE:  .^ugust  12,  1996, 
FOR  FURTHER  INFORMATKDN  CONTACT:  Bil 
Nelson,  .Mrspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  Federal 
Register  Document  96-17040,  Airspace 
Docket  No.  93-ASW-5,  published  on 
July  3,  1996  (61  FR  34723),  realigned 
eleven  Federal  airways  supporting  the 
Dallas/Fort  Worth,  TX.  Metropiex  Plan. 
However,  in  the  July  3  publication  the 
description  for  V-477  was  inadvertently 
not  defined  in  its  entirety.  This  action 
corrects  that  omission. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
designation  for  V-477,  published  in  the 
Federal  Register  on  July  3,  1996  (61  FR 
34724);  Federal  Register  Document  96-  - 
17040,  Column  2)  is  corrected  as 
follows: 


UMI 
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V-477  [Corrected  I 

From  Humbie.  TX.  via  INT  Humble  349° 
and  Leona,  TX.  139°  radials;  lo  Cedar  Creek. 
TX. 
•         *         •         •         • 

issued  in  Washington,  DC,  on  August  5, 

1996 

leffGriflBth, 

Program  Director  for  Air  Traffic  Airspace 
Management 

'FRDoc  96-20510  Filed  8-*-96;  8:45  am) 

BILUNQ  CODE  ««10-13-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 12,  102  and  134 
[T.D.  9e-48] 
RIN  151&-AB34 

Rules  for  Determining  the  Country  of 
Origin  of  a  Good  for  Purposes  of 
Annex  311  of  the  North  American  Free 
Trade  Agreement;  Corrections 

AGEWCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule;  corrections. 

SUMMARY:  This  document  makes 
corrections  to  the  document  published 
in  the  Federal  Register  which  set  forth 
final  amendments  to  the  Customs 
Regulations  regarding  the  rales  for 
determimng  when  the  countrv'  of  origin 
of  a  good  is  one  of  the  parties  to  the 
North  American  Free  Trade  Agreement 
(NAFT.M  as  required  by  Annex  31 1  of 
the  NAFTA. 

EFFECTIVE  DATE:  These  corrections  are 
effective  August  5,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Gethers.  Office  of  Regulations 
and  Rulings  f202^82-6980l. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  6.  1996.  Customs  published 
in  the  Federal  Register  (61  FR  28932)  as 
T.D.  96-48  a  document  which  adopted 
as  a  final  rule,  with  some  modifications, 
interim  amendments  to  the  Customs 
Regulations  that  established  the  rules 
for  determining  when  trie  country-  of 
origin  of  a  good  is  one  of  the  parties  to 
the  North  Amencan  Free  Trade 
Agreement  (N.\FTA)  as  required  by 
Annex  311  of  the  NAFTA.  Those  final 
.\'.\FT.^  Markmg  Rules  apply  only  to  all 
goods  im.ported  from  Canada  or  Mexico 
other  than  textile  and  apparel  products, 
and  do  not  apply  to  trade  with  other 
countries.  The  lune  6.  1996.  notice 
provided  for  an  August  5,  1996. 
effective  date  for  the  final  regulations.  A 


document  correcting  several  errors  in 
T.D  96—48  was  published  in  the 
Federal  Register  on  July  1.  1996  (61  FR 
33845). 

This  document  corrects  two 
additional  errors  published  in  T.D  96- 
48. 

One  error  involved  the  Discussion  of 
Comment.*;  portion  of  the  document 
under  SUPPLEMENTARY  INFORMATION. 
Specifically,  the  pubhc  comment 
discussion  regarding  the  ^102.20  tariff 
shift  rule  for  subheadings  8482,10- 
8482  80  rbeanngs]  dealt  with  pnly  one 
comment,  which  was  apposed  to  the 
proposed  tariff  shift  rale  However,  that 
comment  discussion  failed  to  reflect 
that  another  comment,  which  was  in 
favor  of  the  proposed  rule,  was  also 
received  by  Customs.  This  document 
corrects  the  comment  discussion  to 
more  accurately  reflect  the  totality  of 
public  comments  received  on  this 
matter. 

The  second  eiror  involved  the  table 
under  §  102.20  of  the  final  regulatory 
texts.  Specifir^llv,  the  entry  for  HTSUS 
8540,71-8540.99  reflected  a 
typographical  error  in  that  the  reference 
"8540.99"  should  have  read  "8540.89" 
in  the  "HTSUS"  column  and  in  the 
corresponding  "Tanff  shift  and/or  other 
requirements"  column  This  document 
sets  forth  the  HTSUS  entrv'  in  its 
entirety  to  correct  this  typographical 
error. 

Corrections  of  Publication 

Accordingly,  the  document  published 
in  the  Federal  Register  as  T.D.  96-48  on 
June  6.  1996  161  FR  28932)  is  corrected 
as  set  forth  below 

Correction  to  the  Discussion  of 
Comments  Section 

On  page  28949.  in  the  third  column, 
the  paragraphs  under  the  heading 
Subheadings  8462.10-8482.80 
iBearings)  are  corrected  to  read  as 
follows: 

Comments:  The  §  102.20  rule  set  forth 
in  the  May  5,  1995,  notice  of  proposed 
rulemaking  for  subheadings  8482.10 
through  8482.80  provides  as  follows: 

A  cnange  to  subheading  8482.10 
through  8482.80  from  any  other 
heading;  or 

A  change  to  subheading  8482.10 
through  8482.80  from  any  other 
subheading,  including  another 
subheading  within  that  group,  except 
from  inner  or  outer  races  or  rings  of 
subheading  8482.99. 

Two  comments  were  received  on  the 
proposed  rule.  The  first  commentor 
claimed  that  the  processes  of  grinding, 
polishing  and  heat  treating  of  rings  and 
races  should  confer  origin.  T^e  second 
commenter  strongly  supported  the 


Customs  proposal  and  provided 
arguments  supporting  its  position  that 
unfinished  races  or  np.gs,  which  have 
the  essenti&i  characteristics  of  the 
finished  components  sIioujC  determine 
the  country  of  origin  of  the  beanngs 
whether  or  not  additional  heat  treatment 
or  other  finishing  operations- are 
performed  on  the  races  or  rings 

Customs  response:  Customs  agrees 
with  the  second  commenter.  It  remains 
the  position  of  Customs  that  the 
operations  described  by  the  first 
commenter  are  merely  finishing 
operations  which  do  not  confer  origin. 
None  of  these  operations  changes  the 
essential  character  of  the  article  which 
is  processed.  The  name,  character  and 
use  of  the  article  remain  the  same  after 
these  operations  are  performed.  See 
National  Hand  Tool  Corp.  v.  United 
States,  supra,  wherein  the  court  held 
that  operations  such  as  grinding, 
poUshing  and  heat  treating  are  merely 
finishing  operations  which  do  not 
constitute  a  substantial  transformation. 
Therefore,  the  revision  of  the  §  102.20 
rule  for  these  goods  should  be  adopted 
as  proposed. 

Correction  to  the  Final  Regulations 

At  the  bottom  of  page  28975,  the  entry 
for  HTSUS  8540.71-8540.99  is  conwted^ 
to  read  as  follows: 
8540.71-8540.89— A  change  to 
subheading  8540.71  through  8540.89 
from  any  other  subheading,  including 
another  subheading  within  that  group. 

Dated:  August  6. 1996. 
Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

[FR  Doc.  96-20398  Filed  8-9-96;  8:45  am) 

BILUNG  COO€  **iC^-07  -^ 


DEPARTMEKT  OF  STATE 

22  CFR  Part  126 

[Public  Nottc«  2422] 

Bureau  o1  Political-Military  Aftai'^ 
Amenoment  to  the  List  of  Proscnbe<; 
Destinations 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
amending  the  International  Traffic  in 
Arms  Regulations  (ITAR)  to  reflect  that 
it  is  no  longer  the  policy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  Ukraine.  All  requests  for 
approval  involving  items  covered  by  the 


41738       Federal  Register  /  Vol.  61.  No.  156  /  Monday,  August  12,  1996  /  Rules  and  Regulations 


U.S.  Munitions  List  will  be  reviewed  on 
a  case-by-case  basis. 

EFFfCnVE  DATE:  August  2.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  I-  Stirling.  Office  of  .\nns 
Transfer  and  Export  Control  Policy, 
Bureau  of  Political-Militarv  Affairs, 
Department  of  State  (202/847-0397). 

SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  President's  policy 
that  U.S.  laws  and  regulations  be 
updated  to  reflect  the  end  of  the  Cold 
War,  the  Department  of  State  is 
amending  the  ITAR  to  reflect  that  it  is 
no  longer  the  policy  of  the  United 
States,  pursuant  to  22  CFR  §  126.1,  to 
deny  licenses,  other  approvals,  exports 
and  imports  of  defense  articles  and 
defense  services,  destined  for  or 
originating  m  Ultraine  Requests  for 
licenses  or  other  approvals  for  Ukraine 
involving  items  covered  bv  the  U.S. 
Muxutions  List  (22  CFR  part  121)  will  no 
longer  be  presumed  to  be  disapproved. 

This  amendment  to  the  !T,\R  involves 
a  foreign  affairs  fimction  of  the  United 
States  and  thus  is  excluded  from  the 
major  rule  procedures  of  Executive 
Order  12291 146  FR  13193)  and  the 
■procedures  of  5  U.S.C.  553  and  554. 
This  final  rule  does  not  contain  a  new 
or  amended  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501,  etseq.j. 

List  of  Subjects  ia  22  CFR  Part  1 26 

.Arms  and  Munitions,  Exports. 

Accordinglv,  under  the  authority  of 
section  38  of  the  .Arms  Export  Control 
Act  (22  use.  2778)  and  Executive 
Order  11958.  as  amended.  22  CFR 
subchapter  M  is  amended  as  follows: 

1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  40,  42.  and  71,  Anns 
Export  Control  Act,  Pub.  L.  90-629,  90  Stat 
744  (22  U.S.C.  2752.  2778,  2780,  2791,  and 
2797);  E.O.  11958.  41  FR  4311;  E.O.  11322. 
32  FR  119;  22  U.S.C.  2658;  22  U.S.C  287c; 
E.O  12918,  59  FR  28206. 

S  126.1    [Amended! 

2.  Section  126.1  is  amended  by 
removing    Ukraine"  from  paragraph  (a). 

Dated:  July  26.  1996. 
Lyiui  E.  Davis. 

Under  Secretary  of  State  for  Anns  Control 

and  International  Security  Affairs. 

[FR  Dof    96-20498  Filed  8-9-96;  8:45  am] 

BILLING  CODE  4710-2S-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Incorporation  of  General  Industry 
Health  and  Safety  Standards 
Applicable  to  Construction  Work 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor 
ACnbN:  Final  Rule;  correcting 
amendment. 

SUMMARY:  This  document  corrects  errors 
in  the  Incorporation  of  General  Industry 
Health  and  Safety  Standards  AppUcabie 
to  Construction  Work  that  was 
published  on  Jvme  30,  1993  (58  FR 
35076).  OSHA  is  deleting  the  regulatory 
text  which  incorporated  from 
§§  1910.333  and  1910  334  (subpart  S— 
Electrical)  into  paragraphs  (a)(4j.  (f),  and 
(g)  of  1926.416  and  paragraph  (d]  of 
1926.417  (subpart  K— Electrical), 
because  the  Agency  clearly  stated  in  the 
preamble  to  the  final  rule  for  Electrical 
Safety-Related  Work  Practices  that  the 
provisions  in  question  did  not  apply  to 
construction  employment. 
EFFECTIVE  DATE:  August  12.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  C.  Cyr,  Acting  Director.  Office  of 
Information,  Division  of  Consumer 
A£Fair8,  Room  N-3647,  Department  of 
Labor,  200  Constitution  Avenue,  N  W  . 
Washington,  D.C.  20210.  Telephone: 
(202)219-8151. 

SUPPt.EMENTARY  INFORMATION:  This 
doctunent  contains  corrections  to  the 
Incorporation  of  General  Industry 
Health  and  Safety  Standards  .Applicable 
to  Construction  Work  which  was 
published  on  June  30,  1993  (58  FR 
35076).  OSHA  is  deleting  the  regulatory 
text  incorporated  from  §§  1910  333  and 
1910.334  into  §§  1926.416  (paragraphs 
(a)(4),  (f),  and  (g))  and  1926  417 
(paragraph  (d)),  because  the  Agency 
clearly  stated  in  the  preamble  to  the 
final  rule  on  Electrical  Safety-Related 
Work  Practices  (55  FR  31984.  August  6 
1990)  that  the  provisions  m  question 
did  not  apply  to  construction 
employment.  Any  application  of 
§§  1910.333-334  to  construction  work 
would  require  further  rulemaking. 

The  Background  section  of  the 
General  Industry  final  rule  (55  FR  at 
31986)  stated  as  follows: 

The  Agency  is  limiting  this  rulemaking  to 
the  prevention  of  accidents  in  general 
industry  and  maritime  (which  has  even  fewer 
electrical  safety  requirements  than  general 
industry)  because  to  include  other  industrial 
sectors  (such  as  construction)  would 
seriously  impede  the  rulemaking  process. 


Inclusion  of  other  industries  in  the  scope  of 
the  standard  would  require  the  Agency  to 
consider  many  diverse  situations  that  are 
likely  to  be  germane  only  to  these  industries. 
The  construction  industry,  for  example,  is  an 
extensive  user  of  temporary  wiring,  which  is 
frequently  moved  and  is  often  used  under  a 
wide  range  of  safety-related  work  practices 
recommended  for  use 

Also,  the  Regulatory  Impact  Analysis 
stated  (55  FR  at  3201  i)  "The  standard 
will  apply  to  every  major  standard 
industrial  code  (SIC)  with  the  exception 
of  Agriculture,  Construction  and  parts  of 
Mining,  Transportation,  Communication 
and  Public  Utilities." 

Exemption  From  Delayed  Effective  Date 
Requirement 

Under  5  U.S.C.  553(d)(3),  OSHA  finds 
that  there  is  good  cause  for  making  this 
document  effective  upon  publication  in 
the  Federal  Register.  Tliis  notice  simply 
deletes  improperly  incorporated 
requirements  from  the  text  of  29  CFR 
1926  subpart  K  and,  accordingly,  does 
not  increase  the  existing  regulatory 
burden 

Authority:  This  document  was  prepared 
under  the  direction  of  Joseph  .^.  Dear. 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  US  Department  of  Labor, 
200  Constitution  Avenue.  N.W..  Washington, 
DC.  20210 

List  of  Subiects  in  29  CFR  Pari  1926 

Construction  industry.  Occupational 
safety  and  health. 

Signed  at  Washington,  D.C,  this  5th  day  of 
.August.  1996 

Joseph  A.  Dear. 

Assistant  Secretary-  of  Labor. 

Accordingly,  pursuant  to  sections  6 
and  8  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  655  and  657), 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
333),  5  U.S.C.  553,  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033),  and  29 
CFR  part  1911,  subpart  K  of  29  CFR  part 
1926  is  amended  as  set  forth  below: 

PART  1926— [AMENDED] 

Subpart  K—  Electrical 

1.  The  authority  citation  for  subpart  K 
of  part  1926  continues  to  read  as 
follows: 

Authority:  Sees.  6.  and  8,  Occup>ational 

Safety  and  Health  Act  (29  U.S.C.  655  and 
657):  sec.  107  Contract  Work  Hours  and 
Safety  Standards  ha.  (40  U.S.C.  333): 
Secretary  of  Labor's  Order  No.  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033).  as  applicable; 
29  CFR  part  1911 

§1926.416    [Corrected] 

2.  Paragraphs  (a)(4).  (f)  and  (g)  of 
§  1926.416  are  removed. 


UMI 
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§1926.417     [Corrected] 

3.  Paragraph  (d)  of  §  1926.417  is 
removed.  . 

[FR  Doc.  96-20425  Filed  8-9-96;  8:45  am) 

BILUNG  CODE  4510-2e-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  211 

RIN  1510-AA55 

Delivery  of  Checks  and  Warrants  to 
Addresses  Outside  the  United  States. 
Its  Territories  and  Possessions 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Final  Rule. 


SUMMARY:  This  final  rule  revises  the 
regulations  governing  the  delivery  of 
Treasury  checks  outside  the  United 
.States  by  removing  the  reference  to 
Vietnam.  With  the  resumption  of 
diplomatic  relations,  there  is  reasonable 
assurance  that  payees  residing  tn 
Vietnam  will  receive  and  be  able  to 
negotiate  Treasury  checks  for  full  value. 
An  additional  revision  contained  in  this 
rule  updates  a  reference  to  the 
Department  of  Veterans  Affairs. 
EFFECTIVE  DATE:  August  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Mehr,  Manager, 
Administrative  Services  Branch, 
Financial  Management  Service, 
Department  of  the  Treasiuy, 
Washington,  D.C.  20227,  (202)  874- 
6932;  or  Paul  M.  Curran  (Principal 
Attorney)  (202)  874-6680. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  inquiries  from  payment 
certifying  agencies  regarding  the 
possible.resumption  of  the  delivery  of 
Treasury  checks  to  Vietneun,  the 
Department  of  the  Treasury  requested 
information  from  the  Department  of 
State  (State)  regarding  banking  and 
postal  conditions  in  that  country.  State 
has  advised  that,  within  the  past  year, 
banking  facilities  in  Vietnam  have 
improved  greatly  and  should  continue 
to  do  so. 

With  respect  to  postal  facilities.  State 
has  proposed  a  system  whereby 
Treasury  checks  will  be  sent  by 
diplomatic  pouch  to  the  American 
Embassy  in  Hanoi.  Further  delivery,  by 
hand,  to  the  American  Consulate  in  Ho 
Chi  Minh  City  also  will  be  arranged  by 
Embassy  personnel.  Because  of  the 
small  number  of  payees  residing  in 
Vietnam,  this  arrangement  is  feasible  for 
both  Treasury  and  State.  Additionally,  it 


is  acceptable  to  payment  certifying 
agencies. 

Accordingly,  there  is  reasonable 
assurance  that  payees  livixig  in  Vietnam 
will  receive  checks  drawn  against  funds 
of  the  United  States  and  will  be  able  to 
negotiate  the  same  for  full  value.  For 
this  reason,  31  CFR  211.1(a)  is  being 
revised  to  delete  the  reference  to 
Vietnam. 

The  regulation  also  contains  outdated 
references  to  the  Veterans 
Administration.  This  amendment  will 
correctly  refer  to  the  Department  of 
Veterans  Affairs  and  the  Secretary  of 
Veterans  Affairs. 

Rulemaking  Analysis 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regiilatory  FlexibiUty 
Act  do  not  apply. 

It  has  been  determined  that,  because 
this  regulation  involves  a  foreign  affairs 
function  of  the  United  States,  it  is  not 
subject  to  Executive  Order  12866. 
Therefore,  a  Regulatory  Assessment  is 
not  required 

Notice  and  Comment 

Because  this  rule  removes  a 
restriction  on  the  delivery  of  Treasury 
checks  to  a  foreign  country,  the 
Department  of  the  Treasury  has 
determined  that  notice  of  proposed 
rulemaking,  public  procedure  and  a 
delayed  effective  date  are  not  required 
pursuant  to  5  U.S.C.  553(a)(1),  5  U.S.C. 
553(b)(B)  and  5  U.S.C.  553(d)(1). 

List  of  Subjects  in  31  CFR  Fart  211 

Foreign  banking.  Foreign  claims. 
Checks. 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Part  211  is  amended 
as  set  forth  below. 

PART  211— DELIVERY  OF  CHECKS 
AND  WARRANTS  TO  ADDRESSES 
OUTSIDE  THE  UNITED  STATES.  !TS 
TERRITORIES  AND  POSSESSIONS 

1.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C  321  and 
3329. 

2.  Section  211.1(a)  is  revised  to  read 
as  follows: 

§211.1    Withholding  delivery  of  checks. 

(a)  It  is  hereby  determined  that  postal, 
transportation  or  banking  facilities  in 
general  or  local  conditions  in  the 
Republic  of  Cuba,  Democratic 
Kampuchea,  and  the  Democratic 
People's  RepubUc  of  Korea  (North 
Korea)  are  such  that  there  is  not  a 
reasonable  assurance  that  a  payee  in 
those  areas  will  actually  receive  checks 


or  warrants  drawn  against  funds  of  the 
United  States,  or  agencies  or 
instrumentaUties  thereof,  and  be  able  to 
negotiate  the  same  for  full  value. 

***** 

3.  Section  211.2  is  revised  to  read  as 
follows: 

§211^    Claims  'o'  the  reS©as*  of  w'ttHSeid 
checks  or  for  the  proc.«eOs  tner»c; 

Claims  for  the  release  of  checks  or 
warrants  withheld  from  delivery  or  for 
the  proceeds  thereof,  shall  be  filed  with 
the  administrative  agency  which  would 
have  originally  authorized  such 
issuance,  e.g.,  claims  arising  out  of 
checks  or  warrants  representing 
payments  under  laws  administered  by 
the  Department  of  Veterans  Affairs  shall 
be  filed  with  the  Secretary  of  Veterans 
Affairs,  Department  of  Veterans  Affairs, 
Washington,  DC  20420. 

Dated:  July  23.  1996. 
Ruflsell  D.  Morris, 

Commissioner. 

[FR  Etoc.  96-20499  Filed  8-9-96;  8:45  am) 

BILUNG  COOE  4no-36-i> 


DEPARTMEN"^  Of-"  "TRANSPORTATION 

National  Highway  Traffic  Safety 
Administrate -1 

49  CFR  Part  571 

[Docket  No.  95-13,  Notice  02] 

RIN  2127-AF28 

Feaerai  Motor  Vehicle  Safety 

Standards  Glazing  Materials 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  NHTSA 
permits  the  installation  of  a  new  item  of 
motor  vehicle  glazing.  Item  4A — Rigid 
Plastic  for  Use  in  Side  Windows,  in 
motor  vehicles.  In  issuing  the  final  rule, 
the  agency  seeks  to  provide  greater 
flexibility  for  manufacturers  to  develop 
and  use  more  aerodynamic,  lighter 
weight  glazing  designs,  resulting  in 
lower  fuel  consumption. 
DATES:  Effective  date:  This  final  rule  is 
effective  September  11.  1996. 

Petitions  for  reconsideration:  Any 
petitions  for  reconsideration  of  this  final 
rule  must  be  received  by  NHTSA  no 
later  than  September  30, 1996. 
ADDRESSES:  Any  petition  for 
reconsideration  of  this  final  rule  should 
refer  to  the  docket  and  notice  number 
set  forth  in  the  heading  of  this 
document  and  be  submitted  to: 
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Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW,  Washington,  DC, 
20590 

FOfl  FURTHER  INFORMATUDN  CONTACT:  For 
technical  information:  Mr.  John  Lee, 
Office  of  Crashworthiness,  NHTSA, 
telephone  (202)  366—4924.  FAX  number 
(202)  366-4329.  Mr  Lee's  e-mail 
address  is:  jleednhtsa.dot.gov. 

For  legal  information:  Ms.  Dorothy 
Nakama.  Office  of  the  Chief  Counsel, 
NHTSA,  telephone  (202)  366-2992, 
FAX  number  (202)  366-3820, 

Both  may  be  reached  at:  National 
Highway  Traffic  Safety  Admmistration, 
400  Seventh  Street.  SVV.  Washington. 
DC  20590.  Petitions  should  not  be  sent 
or  faxed  to  these  persons. 

SUPPt-EMENTARY  INFORMATION: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  205,  Glazing 
Materials  (49  CFR  571.205).  specifies 
performance  requirements  for  the  types 
of  glazing  that  may  be  installed  in  motor 
vehicles.  It  also  specifies  the  vehicle 
locations  in  which  the  various  types  of 
glazing  may  be  installed.  The  standard 
incorporates,  by  reference.  American 
National  Standards  Institute  (ANS) 
Standard  Z26  1,    Safety  Code  for  Safety 
Glazing  Materials  for  Glazing  Motor 
Vehicles  Operating  on  Land  Highways." 
as  amended  through  1980  fZ26).  The 
requirements  in  .ANS  Z26.1  are 
specified  in  terms  of  performance  tests 
that  the  various  types  or  "items"  of 
glazing  must  pass.  There  are  20  "items" 
of  glazing  (not  including  the  item  that 
is  the  subject  of  this  final  nde)  for 
which  requirements  are  currently 
specified  m  Standard  No.  205. 

To  ensure  the  safety  performance  of 
vehicle  glazing.  Standard  No.  205 
includes  a  total  of  3 1  specific  tests.  Each 
item  of  glazing  is  subjected  to  an 
appropriate  selection  of  these  tests.  It  is 
the-  particular  combination  of  tests  that 
dictates  the  requisite  properties  of  a 
particular  item  of  glazing,  and  where  in 
a  motor  vehicle  the  glazing  may  be 
installed. 

Rigid  plastic  materials,  such  as  those 
referenced  in  this  rulemaking,  are 
con-sidered  to  be  items  4  and  5  glazing. 
Prior  to  the  issuance  of  this  final  rule, 
no  ngid  plastics  were  permitted  to  be 
installed  in  those  areas  requisite  for 
driving  visibility  because  rigid  plastics 
are  more  susceptible  to  abrasion  than 
glass  All  windows  in  a  passenger  car 
are  considered  requisite  for  driving 
visibility. 


CM  Petition 

By  letter  dated  December  15,  1993, 
General  Motors  (GM)  petitioned  NHTSA 
to  amend  Standard  No.  205  to  relax  the 
limitations  on  the  installation  of  Items 
4  and  5  rigid  plastic  glazing  so  that  they 
can  be  installed  in  the  side  windows  of 
station  wagons  and  hatchbacks  to  the 
rear  of  all  designated  seating  positions. 
GM  subsequently  amended  its  petition, 
limiting  it  to  Item  4  glazing  (Item  4 
glazing  is  reqiiired  to  transmit  at  least  70 
percent  of  the  light  striking  it;  Item  5 
glazing  has  no  such  requirement.) 

In  support  of  its  petition.  GM  stated 
that  the  potential  benefits  of  permitting 
plastic  glazing  in  side  windows  would 
be  reduced  mass  and  greater  design 
flexibility.  GM  further  asserted  plastics, 
while  retaining  good  optical  quality,  can 
be  molded  into  more  complex  shaf)es 
than  glass.  GM  concluded  that  the 
combined  effect  of  the  more 
aerodynamic  designs  possible  with 
plastic  glazing  and  the  reduced  weight 
will  lower  a  vehicle's  fuel  consumption. 

GM  acknowledged  that  Tests  17, 
Abrasion  Resistance  (Plastics),  and  18. 
Abrasion  Resistance  (Safety  Glass),  of 
ANS  Z26  indicate  that  plastics  are  not 
as  abrasion  resistant  as  glass.  However, 
GM  suggested  that  concerns  about  the 
abrasion  resistance  of  plastic  glazing 
may  not  be  well  founded,  asserting  that 
some  evidence  shows  that  Tests  17  and 
18  "are  not  necessarily  predictive"  of 
how  glazing  will  perform  under  actual 
use  conditions.  In  support  of  its 
assertion,  GM  attached  a  summary  of  a 
study  performed  by  a  plastics  supplier 
on  a  1988  GM  Pontiac  Fiero  GT  sail 
paneL  (A  discussion  of  the  sail  panel 
study  is  provided  at  60  FR  13688.  March 
14, 1995). 

GM  further  asserted  that  permitting 
rigid  plastic  in  side  windows  would  not 
a^ct  visibility  because  it  believed  that 
some  side  windows  are  not  used  for 
visibility.  GM  analogized  station  wagon 
and  hatchback  side  windows  rearward 
of  the  "C"  pillar  to  light  truck  wrindows 
rearward  of  the  "B"  pillar  and  argued 
that  station  wagon  and  hatchback  side 
windows  rearward  of  the  "C"  pillar 
provide  no  more  than  auxiliary 
visibility.  Thus.  GM  argued  station 
wagon  side  windows  rearward  of  the 
"C"  pillar  should  no  longer  be 
considered  requisite  for  driving 
visibility  if  the  driver  is  provided  other 
means,  such  as  outside  rearview 
mirrors,  of  viewing  the  highway  to  the 
side  and  rear  of  the  vehicle. 

On  March  14, 1994.  NHTSA  granted 
GM's  petition  for  rulemaking. 

Notice  of  Proposed  Rulemaking 

On  March  14, 1995.  NHTSA 
published  in  the  Federal  Register  (60 


FR  13688)  a  notice  of  proposed 
rulemaking  to  amend  Standard  No.  205 
by  permitting  a  new  item  of  glazing, 
Item  4A.  The  most  salient  characteristic 
of  the  glazing  would  be  an  abrasion 
resistant  outer  coating.  NHTSA 
proposed  to  permit  Item  4A  glazing  in 
all  areas  where  Item  4  glazing  is 
permitted.  In  addition,  the  agency 
proposed  to  permit  item  4A  glazing  to 
be  installed  in  the  side  windows, 
rearward  of  the  "C"  pillar  and  forward 
of  the  "D"  pillar,  of  station  wagons  and 
hatchbacks,  if  those  windows  are  not 
"laterally  adjacent  to  an  outboard 
designated  seating  position."  NHTSA 
proposed  these  changes  to  Standard  No. 
205  to  provide  greater  flexibility  to 
manufactiuers  in  selecting  and  shaping 
glazing.  Use  of  the  new  glazing  would 
permit  more  aerodynamic  and  lighter 
weight  designs  and,  in  turn,  would 
enhance  fuel  economy. 

NHTSA  proposed  to  make  Item  4A 
glazing  subject  to  all  the  tests  applicable 
to  Item  4  glazing:  tests  nos.  2  (Luminous 
Transmittance);  10  (Dart  Test);  13  (Ball 
Test);  16  (Weathering);  17  Abrasion 
Resistance  (Plastics)  (as  modified);  19 
Chemical  Resistance  (Nonstressed);  20 
Chemical  Resistance  (Stressed);  21 
Dimensional  Stability  (Warpage);  and  24 
Flammability. 

Since  Item  4A  glazing  was  proposed 
for  a  location  requisite  for  driving 
visibility,  the  agency  proposed  to 
supplement  Test  No.  17  Abrasion 
Resistance  (Plastics).  NHTSA  tentatively 
concluded  that  additional  requirements 
regarding  abrasion  were  necessary 
because  the  agency  did  not  concur  with 
GM's  suggestion  that  the  rearmost  side 
windows  in  station  wagons  and 
hatchback  vehicles  are  not  requisite  for 
driving  safety.  Since  the  agency  was 
proposing  a  more  stringent  abrasion  test, 
it  concluded  that  it  was  not  necessary  to 
propose  the  adoption  of  GM's 
suggestion  that  use  of  the  rigid  plastic 
glazing  be  limited  to  vehicles  that 
provide  means  (e.g..  exterior  passenger- 
side  mirrors)  of  affording  visibility  of 
the  hi^way  to  the  side  and  rear  of  the 
vehicle. 

Test  17  specifies  that  after  measuring 
the  initial  or  pre-abrasion  haze  of  three 
specimens  of  plastic  glazing,  those 
specimens  are  subjected  to  an  abrader 
for  100  cycles.  The  initial  haze  is 
subtracted  from  the  amount  of  haze 
measured  after  abrasion.  The 
incremental  haze  caused  by  the  abrasion 
must  not  exceed  15  percent. 

NHTSA  proposed  that  the  interior 
side  of  Item  ^A  glazing  be  subjected  to 
Test  17,  as  modified  in  Standard  No. 
205  for  the  interior  side  of  glass-plastic 
glazing.  As  modified  for  that  glazing, 
Test  1 7  does  not  regulate  incremental 
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haze  separately.  For  that  reason,  it  does 
not  provide  for  measuring  the  initial 
haze  and  subtracting  that  haze  from  the 
post-abrasion  haze.  Instead,  modified 
Test  17  regulates  the  total  amount  of 
post-abrasion  haze.  NHTSA  proposed 
that  total  post  abrasion  haze  must  not 
exceed  4  percent. 

As  to  the  exterior  side  of  Item  4A 
glazing,  NHTSA  proposed  that  it  be 
subjected  to  Test  17,  as  modified  for  the 
interior  side  of  glass-plastic  glazing, 
except  that  the  haze  on  the  exterior  side 
must  not  exceed  4.0  percent  after  100 
cycles  and  must  not  exceed  10.0  percent 
after  500  cycles.  Specimens  used  for 
testing  the  exterior  side  of  the  glazing 
would  not  be  used  for  testing  the 
interior  side. 

The  agency  proposed  to  regulate  total 
haze  and  not  just  incremental  haze 
because  of  its  concern  that  the  initial 
haze  of  the  plastic  glazing  would  not  be 
so  low  as  it  is  for  glass.  In  the  case  of 
glass-plastic  glazing  and  the  Fiero  panel 
cited  by  GM  as  an  example  of  viable 
plastic  glazing,  the  initial  haze  is  very 
low.  However,  other  plastic  glazing  may 
have  sufficiently  higher  levels  of  initial 
haze  that  the  total  amoimt  of  haze  after 
abrasion  would  be  unacceptably  high 
for  visibility  purposes. 

Since  the  4  percent  haze  limitation 
may  not  ensure  that  Item  4A  glazing  has 
the  hard .  abrasion  resistant  coating  used 
by  GM  to  achieve  good  perfbnnance  in 
its  Fiero  GT  sail  panel  example,  NHTSA 
believed  it  is  also  necessary  to  test  at 
least  the  exterior  side  of  fixed  glazing 
for  longer  term  resistance  to  abrasion, 
NHTSA  therefore  proposed  to  subject 
the  exterior  side  of  item  4A  glazing  test 
specimens  to  an  additional  400  cycles  of 
abrasion.  Based  in  part  on  information 
from  the  American  Automobile 
Manufacturers  Association,  NHTSA 
proposed  10  percent  as  the  maximum 
permissible  haze  after  those  additional 
cycles.  This  level  of  performance  is 
thought  to  be  indicative  of  hard  coated 
products.  GM  submitted  data  on  the 
performance  of  the  coated  glazing  in  the 
Fiero,  but  did  not  premise  its  request 
regarding  plastic  glazing  upon  the  use  of 
coated  plastic  glazing.  Instead,  it  simply 
sought  permission  to  use  uncoated  Item 
4  glazing.  The  hard  coating  necessitated 
by  the  additional  cycles  of  abrasion 
would  ensure  that  Item  4A  glazing 
would  have  the  level  of  abrasion 
resistance  demonstrated  by  the  Fiero  GT 
sail  panel.  No  such  assurance  exists  for 
Item  4  glazing.  The  value  of  hard 
coatings  has  been  demonstrated  in 
headlamp  applications  where  plastic 
lenses  have  been  allowed  to  replace 
glass  lenses.  The  agency  stated  its  belief 
that  coating  technology  should  bo  _  .   '^ 
equally  suitable  for  glazing  applications. 


NHTSA  also  stated  its  belief  that  since 
windows  to  the  rear  of  the  "C"  pillar  do 
not  roll  down,  coating  only  the  exterior 
side  should  be  sufficient. 

Since  NHTSA  proposed  to  permit  a 
rigid  plastic  in  a  passenger  car  side 
window  for  the  first  time,  the  agency 
solicited  comments  on  the  sufficiency  of 
the  proposed  provisions  for 
supplementing  Test  17.  The  agency  also 
said  that  it  would  welcome  any 
comments  on  the  advisability  of 
permitting  rigid  plastics  in  station 
wagon  side  windows  rearward  of  the 
"C"  pillar  and  forward  of  the  "D"  pillar. 

Public  Comments  on  the  NPRM  and 

NHTS.\  Response 

In  response  to  the  NPRM,  NHTSA 
received  comments  from  the  American 
Automobile  Manufacturers  Association, 
Bayer  Corporation,  Chrysler 
Corporation,  Ford  Motor  Company, 
General  Motors,  Libbey-Owens-Ford, 
Ferrone  Forensic  Consulting,  Inc.,  S  & 
S/Superior  of  Ohio,  Inc.,  Safety  Systems 
Company,  and  Sekurit.  Each  commenter 
either  supported  or  did  not  oppose  the 
proposed  changes  to  Standard  No.  205. 
The  commenters  raised  issues  that  are 
addressed  below. 

Locations  for  Item  4 A  Glazing 

In  response  to  the  NPRM,  Ford  asked 
that  Standard  No.  205  be  amended  to 
permit  rigid  plastics  "in  the  "C"  pillar 
of  vehicles  for  ornamented/ decorative 
purposes  *   *   *  in  all  vehicles," 
Adoption  of  Ford's  suggestion  would 
permit  a  portion  of  a  vehicle's  "C"  pillar 
sheet  metal  to  be  replaced  with  a 
decorative  applique  or  window  made 
from  rigid  plastic.  Ford  stated  that  with 
the  small  surface  area  of  the  "C"  pillar 
and  the  rigid  plastic  surface  affixed  to 
the  sheet  metal  structure,  "the 
resistance  to  fracture  of  a  polycarbonate 
should  not  involve  any  unreasonable 
risk  for  safety." 

S  &  S/Superior  of  Ohio,  Inc.  suggested 
NHTSA  permit  Item  4A  glazing  in 
hearses  (funeral  coaches)  between  the 
"B"  pillar  and  "D"  pillar.  S  &  S  stated 
that  hearses  "are  manufactured  with  a 
partition  at  the  "B"  pillars — separating 
the  driver's  compartment  from  the  rear 
compartment"  and  noted  there  is  no 
seating  behind  the  "B"  piUar, 

It  has  always  been  NHTSA 's  intent 
that  Item  4A  glazing  not  be  permitted  in 
areas  where  it  may  come  into  contact 
with  an  occupant's  head.  To  accompUsh 
this  goal,  NHTSA  proposed  that  Item  4A 
be  limited  to  glazing  areas  in  station 
wagons  and  hatchbacks  that  are  behind 
the  "C"  pillar  and  behind  the  "D"  pillar, 
if  those  areas  are  not  "laterally  adjacent 
to  an  outboard  designated  seating 
position."  NHTSA  did  not  discuss  how 


much  overlap  between  a  window  and  a 
seating  position  is  necessary  before  they 
are  said  to  be  laterally  ad|«»nt. 

The  agency  needs  to  provide  guidance 
regarding  the  dividing  line  between 
windows  that  are  laterally  adjacent  to  a 
seat  and  windows  that  are  behind  a  seat. 
The  determination  of  lateral  adjacency 
is  particularly  important  to  ensure 
proper  classification  of  a  window  that  is 
located  largely,  but  not  totally  to  the 
rear  of  the  rearmost  seat  on  the  same 
side  of  the  vehicle.  An  example  of  such 
a  window  is  the  window  between  the 
"C"  and  "D"  pillars  in  some  station 
wagons.  The  "C"  pillar  on  those 
vehicles  slants  forward  so  that  its  upper 
end  is  forwardmost.  The  leading  edge  of 
the  window  is  not  laterally  adjacent  to 
the  seat  cushion  of  the  rearmost  seating 
position,  but  is  laterally  adjacent  to  the 
leading  surface  of  the  upper  seat  back  of 
that  position.  Such  a  window  is 
contactable  by  an  occupant  seated  in 
that  position,  particularly  in  a  crash  in 
which  the  vehicle  is  struck  in  the  rear 
at  an  angle. 

After  considering  several  alternatives 
for  giving  more  definitive  gviidance  on 
determining  which  windows  are  eUgible 
for  Item  4A  installation,  NHTSA  has 
decided  to  adopt  an  approach  that, 
unlike  the  proposal,  does  not  refer  to 
any  particular  vehicle  type.  Instead,  the 
approach  is  based  on  the  relative 
location  of  a  window  in  any  vehicle  and 
the  occuptant  seats  in  that  vehicle.  The 
approach  is  further  based  on  the 
procediu^  in  Federal  Motor  Vehicle 
Safety  Standard  No.  210,  Seaf  Belt 
Assembly  Anchorages,  and  in  Figure  1 
thereof  for  locating  the  shoulder 
reference  point.  That  point  is  used 
under  that  Standard  to  locate  the 
acceptable  range  for  the  location  of  the 
upper  torso  anchorage  for  a  type  2  safety 
belt. 

NHTSA  is  amending  S5.1.2.11  of 
Standard  No.  205  to  permit  Item  4A 
glazing  in  a  motor  vehicle  wdndow  if  the 
forwardmost  point  of  the  visible  interior 
surface  of  the  window  is  rearward  of  the 
vertical  transverse  plane  that  passes 
through  the  shoulder  reference  point  (as 
described  in  Figure  1  of  Standard  No. 
210)  of  the  rearmost  seating  position  in 
the  vehicle,  provided  that  that  position 
is  forward-facing  and  cannot  be  adjusted 
so  that  it  is  side  or  rear-facing.  In  this 
final  rule,  NHTSA  has  decided  not  to 
permit  Item  4A  glazing  near  rear-facing 
seats  or  side-facing  seats  in  any  motor 
vehicle  because  it  is  concerned  that 
occupants  (particiUarly  unbelted  ones) 
riding  in  those  seating  locations  may  be 
able  to  contact  their  heads  against  Item 
4A  glazing. 

Adoption  of  this  approach  has  the 
advantage  of  permitting  Item  4A  glazing 
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in  vehicles  other  than  station  wagons 
and  hatchbacks,  while  assuring  that  it  is 
ver\-  unlikely  that  the  rigid  plastic 
glazing  will  be  contacted  by  any 
occupant  s  head.  Since  the  adopted 
criteria  do  not  limit  Item  4A  installation 
to  locations  between  the  "C"  and  "D" 
pillars  in  station  wagons  and 
hatchbacks,  they  pennit  Item  4A  glazing 
installation  in  any  vehicle  location  that 
can  meet  that  approach.  Thus,  Item  4A 
glazing  could  be  installed  in  the  "C" 
pillar  of  vehicles  and  between  the  "B" 
and  "D"  pillars  in  hearses  (hmeral 
coaches)  if  those  locations  met  the 
criteria. 

Ejection  Resistance  Issues  and  Rigid 
Plastic  Glazing 

Several  commenters  stated  that  rigid 
plastic  windows  have  the  potential  to 
keep  occupants  in  the  vehicle  in  the 
event  of  a  crash,  rather  than  permitting 
their  ejection  through  the  window 
of)ening.  Repeating  an  earlier  comment, 
Sekurit  urged  NHTSA  to  adopt  "an 
overall  policy  and  plan  to  address  the 
role  of  glazing,  including  glass,  glass- 
plastic,  and  plastic,  in  crash  prevention 
and  crash  injury  prevention."  Safety 
Systems  Company  noted  that  if,  in  the 
future,  NHTSA  should  specify  a  head 
impact  test  and  an  ejection  resistance 
test  in  Standard  No.  205,  that  both  tests 
be  made  applicable  to  Item  4A  glazing. 

Perrone  recommended  that  Item  4A 
be  subject  to  an  ejection  resistance  test 
in  conjunction  with  the  other  tests  (such 
as  abrasion  resistance)  that  would  be 
used  to  define  the  item  of  glazing.  This 
recommendation  was  based  on 
Perrones  belief  that  pla.stic  glazing  can 
potentially  keep  "occupants  in  the 
vehicle  rather  than  permitting 
dangerous  ejection."  It  cited  a  need  to 
establish  a  test  procedure  to  ensure 
"that  the  end  fixity  of  these  various 
glazing  materials  is  adequate  around  the 
periphery.  ' 

NHTSA  agrees  that  there  may  be 
benefit  in  further  investigating  the 
ejection  mitigation  potential  of  plastic 
and  other  types  of  glazing.  However, 
NHTSA  does  not  yet  have  the  necessary 
data  to  propose  the  changes  that 
Perrone,  Safety  Systems,  and  Sekiuit 
recommend.  NHTSA  intends  to 
continue  to  examine  the  ejection 
mitigation  potential  of  various  types  of 
glazing.  NHTS.A  will  consider  the 
commenters'  recommendations  in  any 
future  rulemakings  on  the  ejection 
resistance  issue 

Haze  and  Abrasion  Issues 

Ubbey-Owens-Ford  (LOF) 
recommended  that  Test  No.  17, 
Abrasion  Resistance,  be  modified  to 
limit  initial  total  haze  to  1.0  percent,  not 


just  the  amount  of  haze  after  completion 
of  the  abrasion  test.  LOF  stated  that 
initial  haze  should  not  exceed  1.0 
percent  to  guarantee  that  the  initial  haze 
of  the  glazing  is  "at  an  acceptable 
level."  In  support  of  the  suggested  1.0 
level,  LOF  stated  that  it  reviewed  its  test 
records  over  20  years  and  has  not  found 
any  AS-1,  AS-2,  or  AS- 14  products 
with  an  initial  haze  level  over  1.0 
jjercent.  It  further  stated  that  studies 
done  in  Europe  "strongly  suggested  that 
high  haze  levels  in  windshields 
interfere  with  night  driving  visibihty," 
and  that  some  plastic  materials  have 
relatively  high  initial  haze  levels. 

NHTSA  concurs  with  LOFs  comment 
insofar  as  it  applies  to  item  4A  glazing. 
Limiting  the  initial  haze  level  would 
enhance  safety  by  ensuring  a  maximum 
acceptable  haze  level  that  the  unused 
rigid  plastic  glazing  must  meet.  In  hght 
of  the  fact  that  the  Pontiac  Fiero  sail 
panel  cited  in  GM's  test  (see  60  FR 
13688,  March  14.  1995)  had  an  initial 
haze  level  of  0.49  percent,  and  after 
testing  (over  six  years,  when  the  Fiero 
was  driven  "over  41,000  miles"),  had  a 
0.87  percent  haze  level.  NHTSA 
believes  that  meeting  an  initial  haze 
level  limit  of  1.0  percent  is  practicable 
and  appropriate.  In  the  final  rule. 
NHTSA  amends  the  language  of 
85.1. 2.11(b)(1)  to  establish  an  initial 
maximum  haze  level  of  1.0  percent  for 
Item  4A  glazing. 

LOF  abo  commented  that  since  the 
long  term  durability  of  abrasion 
resistant  exterior  coatings,  and  of  the 
adhesion  between  the  coating  and  the 
substrate  are  a  potential  concern,  a 
single  sample  of  Item  4A  glazing  should 
be  subjected  to  a  weathering  test  and 
then  an  abrasion  test.  NHTSA  believes 
it  has  addressed  LOF's  concerns  in  part 
by  making  Test  16  Weathering  and  Test 
17,  Abrasion  Resistance  appUcable  to 
Item  4A  glazing.  NHTSA  made  changes 
to  Test  17  to  ensure  that  Test  17 
regulates  total  haze  and  to  test  the 
exterior  side  of  plastic  glazing  to  ensure 
longer  term  resistance  to  abrasion. 

However,  NHTSA  acknowledges  that 
in  this  final  rule.  Tests  16  and  17  would 
not  be  applied  to  the  same  sample  of 
glazing.  NHTSA  does  not  have  data  to 
indicate  that  applying  Tests  16  and  17 
to  the  same  piece  of  glazing  would 
significantly  enhance  safety.  However, 
NHTSA  intends  to  monitor  the 
performance  of  Item  4A  glazing 
installed  in  motor  vehicles.  If  NHTSA 
should  obtain  data  indicating  a  safety 
value  in  performing  Tests  16  and  17  (or 
other  tests  for  weathering  and  abrasion 
resistance  of  plastics)  on  the  same 
sample  of  glazing,  NHTSA  wHl  consider 
initiating  rulemaking  to  establish  such 


Statistical  Data  on  Item  4A  Glazing 

Safety  Systems  Company 
recommended  that  the  proposed  rule  be 
amended  to  require  manufacturers  to 
provide  NHTSA  with  the  makes,  models 
and  Vehicle  Identification  Numbers 
(VINs)  of  vehicles  using  the  Item  4A 
glazing  so  that  statistical  data  on  Item 
4A  glazing  can  be  collected.  Safety 
Systems  further  recommended  that  the 
National  Accident  Sampling  System 
crash  data  collection  procedures  be 
amended  to  provide  for  recording  this 
new  vehicle  glazing  element,  and  detect 
injuries  due  to  possible  fracture  patterns 
of  the  glazing  or  other  glazing  problems. 

NHTSA  believes  there  may  be  merit 
in  adopting  Safety  System's  suggestion 
for  obtaining  glazing  information  from 
vehicle  manufacturers.  However, 
adopting  that  suggestion  would  not 
necessitate  changes  in  Standard  No. 
205,  or  any  other  NHTSA  regulation. 
NHTSA  intends  to  find  means  to  collect 
the  suggested  information  without 
imposing  an  undue  collection  of 
information  burden  on  manufacturers. 

Characterization  of  the  New  Item  of 
Glazing 

Bayer  Corporation  objected  to 
NHTSA  s  calling  the  new  item  of 
glazing  "Rigid  Plastic",  since  in  its 
opinion,  it  "sends  an  unfortimate 
message  based  on  a  misinterpretation  of 
FMVSS  205  and  creates  a  monopoly  for 
glass  in  other  items."  NHTSA  does  not 
beheve  that  the  name  of  the  new  item 
of  glazing  will  have  the  effect 
anticipated  by  Bayer.  The  opportunity 
to  use  rigid  plastic  in  other  areas  of  a 
passenger  car  is  not  Umited  by  the 
names  of  the  items  of  glazing  that  may 
be  used  in  those  areas  but  by  the 
performance  tests  appUcable  to  those 
items.  Other  glazing  items  for  use  in 
passenger  car  windows  are  not 
described  with  the  term  'glass."  Item  1 
glazing  is  'Safety  Material  for  Use 
Anywhere  in  Motor  Vehicle"  and  Item 
2  is  "Safety  Material  for  Use  Anywhere 
in  Motor  Vehicle  Except  Windshields." 
Naming  Item  4A  glazing  'Rigid  Plastic" 
simply  calls  attention  to  the  fact  that  for 
the  first  time,  there  is  an  item  of  glazing 
permitted  in  passenger  car  side 
windows  which  is  defined  by  tests  that 
can  be  met  by  rigid  plastic.  Accordingly, 
NHTSA  is  calUng  Item  4A  "Rigid 
Plastics  for  Use  in  Side  Windows." 

Final  Rule 

With  the  exception  that  it  adopts 
Standard  No.  210's  shoulder  reference 
point  as  the  basis  for  determining  the 
windows  in  which  Item  4A  glazing  may 
be  installed,  restricts  placement  of  Item 
4A  glazing  near  rear-facing  and  side- 
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facing  seats,  and  establishes  an  initial 
maximum  haze  level  of  10  percent, 
NHTSA  adopts  its  proposal  without 
change. 

Effective  Date 

In  response  to  the  NPRM,  Chrysler 

suggested  that  the  agency  establish  an 
early  effective  date  for  the  new  glazing 
requirements  so  that  vehicle 
manufacturers  may  taite  immediate 
advantage  of  Item  4A  glazing  N'HTSA 
agrees  it  would  be  beneficial  for 
mdustf)'  and  consumers  if  Item  4A 
glazing  is  permitted  in  the  near  future. 

NHTSA  finds  that  there  is  good  cause 
for  concluding  that  an  effective  date 
earlier  than  1 80  days  is  in  the  public 
interest.  The  final  rule  will  take  effect 
30  days  after  its  publication  in  the 
Federal  Register. 

Rulemaking  Analyses  and  Notices 

I    Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  was  not  reviewed 

under  Executive  Order  12866 
(Regulatorv  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
rulemaking  action  and  determined  that 
It  is  not  "significant  '  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  Installation  of  the  new  item 
of  glazing  is  not  required  This  final  rule 
gives  manufacturers  more  flexibility  in 
the  selection  of  motor  vehicle  glazing. 
NHTSA  believes  that  installation  of  this 
new  Item  of  glazing  makes  possible 
reduced  weight  and  better  aerodynamic 
design  of  vehicles  resulting  in  the  use  of 
less  fuel.  However,  the  fuel  savings  may 
be  slight.  For  these  reasons,  NHTSA 
believes  that  this  final  rule  does  not 
impose  any  additional  costs  and  does 
not  yield  anv  significant  savings  for 
vehicle  manufacturers,  glazing 
manufacturers,  or  consumers.  The 
impacts  are  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify-  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  does  not  require  use  of 
any  particular  type  of  glazing,  but 
provides  manufacturers  more  flexibility 
in  the  choice  of  glazing  primarily  for 
station  wagons  and  hatchbacks.  This 
final  rule  will  not  affect  the  price  of  new 
motor  vehicles.  Accordingly,  the  agency 


has  not  prepared  a  regulatory  flexibility 
analysis. 

3.  Executive  Order  12612  [Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  are  affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  final 
rule  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determines  that  the  rule  does  not 
significantly  affect  the  human 
environment. 

5.  ExecutivjB  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State  s  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements,  Tires. 

In  consideration  of  the  foregoing,  the 
agency  amends  part  571  of  title  49  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117,  30166;  delegation  of  authority  at  49 
CFR  1.50. 

2.  Section  571.205,  is  amended  by 
revising  S5.1.2;  revising  the  first 
sentence  of  paragraph  (a)  of  S5. 1.2.10, 
adding  S5.1.2.11,  and  revising  S6.1,  to 
read  as  follows: 


§571.205 
materials 


Standard  No.  205,  Glazing 


S5.1.2    In  addition  to  the  glazing 
materials  specified  in  ANS  Z26, 


materials  conforming  to  S5. 1.2.1, 
S5. 1.2.2,  S5.1.2.3,  S5.1.2.4,  S5. 1.2.5. 
S5.1.2.6.  85.1^.7.  S5.1.2.8  and  S5. 1.2.11 
may  be  used  in  the  locations  of  motor 
vehicles  specified  in  those  sections. 

•  *        •        *        • 

55.1.2.10  Cleaning  instructions,  (a) 
Each  manufacturer  of  glazing  materials 
designed  to  meet  the  requirements  of 
S5.1.2.1,  S5.1.2.2,  S5.1.2.3,  S5.1.2.4. 
S5.1.2.5,  S5. 1.2.6,  S5.1.2.7.  S5. 1.2.8.  or 
85.1.2.11  shall  affix  a  label,  removable 
by  hand  without  tools,  to  each  item  of 
glazing  materials.  *  *  * 

•  •        •        •        • 

85.1.2.11  Test  procedures  for  Item 
4  A — Rigid  Plastic  for  Use  in  Side 
Windows  Rearward  of  the  "C"  pillar,  (a) 
Glazing  materials  that  comply  with 
Tests  Nos.  2, 10, 13, 16,  17,  as  that  test 
is  modified  in  85.1.2.9(c)  (on  the 
interior  side  only),  17,  as  that  test  is 
modified  in  paragraph  (b)  of  this  section 
(on  the  exterior  side  only),  19,  20,  21, 
and  24  of  ANS  Z26.1,  may  be  used  in 
the  following  specific  locations: 

(1)  AU  areas  in  which  Item  4  safety 
glazing  may  be  used. 

(2)  Any  side  window  that  meets  the 
criteria  in  S5.1.2.11(a){2)(i)  and  (ii): 

(i)  Is  in  a  vehicle  whose  rearmost 
designated  seating  position  is  forward- 
facing  and  cannot  be  adjusted  so  that  it 
is  side  or  rear-facing;  and 

(ii)  The  forwardmost  point  on  its 
visible  interior  surface  is  rearward  of  the 
vertical  transverse  plane  that  passes 
through  the  shoulder  reference  point  (as 
described  in  Figiu^  1  of  §  571.210  Seat 
belt  assembly  anchorages)  of  that 
rearmost  seating  position. 

(b)(1)  The  initial  maximiun  haze  level 
shall  not  exceed  1.0  percent.  The 
specimens  are  subjected  to  abrasion  for 
100  cycles  and  then  carefully  wiped 
with  dry  lens  paper  (or  its  equivalent). 
The  light  scattered  by  the  abraded  track 
is  measured  in  accordance  with  Test  17. 
The  arithmetic  mean  of  the  percentages 
of  light  scattered  by  the  three  sp>ecimens 
shall  not  exceed  4.0  percent  after  being 
subjected  to  abrasion  for  100  cycles. 

(2)  The  specimen  is  remounted  on  the 
specimen  holder  so  that  it  rotates 
substantially  in  a  plane  and  subjected  to 
abrasion  for  an  additional  400  cycles  on 
the  same  track  already  abraded  for  100 
cycles.  Specimens  are  carefully  wiped 
after  abrasion  with  dry  lens  paper  (or  its 
equivalent).  The  Ught  scattered  by  the 
abraded  track  is  then  measured  as 
specified  in  Test  17.  The  arithmetic 
mean  of  the  percentages  of  light 
scattered  by  the  three  specimens  shall 
not  exceed  10.0  percent  after  being 
subjected  to  abrasion  for  500  cycles. 
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S6.1   Each  prime  glazing  material 
manufacturer,  except  as  specified 
below,  shall  mark  the  glazing  matenals 
it  manufactures  in  accordance  with 
section  6  of  ANS  Z26.  The  materials 
specified  in  S5. 1.2.1,  S5.1.2.2.  S5. 1.2.3, 
S5.1  2.4,  S5. 1.2.5,  S5.1  2  6,  S5. 1.2.7, 
S5  1.2.8.  and  S5.1.2.11  shall  be 
identified  bv  the  marks  "AS  llC",  "AS 
12".  "AS  13".  "AS  14",   ■.A.S  15A",  "AS 
15B",  "AS  16A".  'AS  16B'  .  and  "AS 
4A",  respectively  A  pnme  glazing 
material  manufacturer  is  one  which 
fabricates,  laminates,  or  tempers  the 
glazing  material. 
*         *         •        *        « 

Issued  on:  .\ugust  7,  1996. 
Ricardo  Marttnez, 

AdnUniSuQior 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  879 

[Docket  No.  960501122-621^-02;  I.D. 
042596A] 

RIN0648-A146 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Addition  of  Alcutan  to 
List  of  Eligible  Communities 

agency:  National  Marine  Fisheries 
Service  (.N'MFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
ACDON:  Final  rule. 

SUMMARY:  NMFS  adds  the  city  of  Akutan 
to  the  list  of  western  Alaska 
communities  that  are  eligible  to 
participate  in  the  Community 
Development  Quota  (CDQ)  programs. 
removes  the  authority  to  use  scales  to 
weigh  total  catch  in  the  pollock  CDQ 
fishery,  and  prohibits  processor  vessels 
from  filling  fish  holding  bins  above  the 
level  of  the  viewing  port.  These  actions 
are  nec;essary  to  further  the  objectives  of 
the  CDQ  programs.  These  actions  are 
intended  to  extend  benefits  of  the  CDQ 
programs  to  an  additional  community 
and  to  improve  monitoring  of  CDQ 
harvests. 

EFFECTIVE  DATE:  September  9, 1996. 
ADDRESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review  (RJRj/final  regulatory 
flexibility  analvsis  (FRFA)  prepared  for 
this  action  may  be  obtained  from  the 
Fisheries  Management  Division,  Alaska 
Region,  NMFS.  P.O.  Bex  21668,  Juneau. 
AK  99802.  Attn:  Lori  Gravel. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  Ham,  907-586-7228, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BS.'M)  are  managed 
by  NMFS  in  accordance  with  the 
Fishery  Management  Plan  for  the 
Groimdfish  Fishery  of  the  Benng  Sea 
and  Aleutian  Island  Area  (FMP).  The 
FMP  was  prepared  by  the  Council  and 
approved  by  NMFS  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  The 
FMP  is  implemented  by  regulations  that 
appear  at  50  CFR  part  679.  G«neral 
regulations  that  also  govern  the 
groundfish  fisheries  appear  at  50  CFR 
part  600. 

Community  Development  Quota 
programs  are  in  effect  in  the  BSAI  for 
the  pollock.  Pacific  halibut,  and  fixed 
gear  sablefish  fisheries  Final  rules 
implementing  these  programs  were 
pubhshed  for  pollock  on  December  12, 
1995  (60  FR  63654),  corrected  at  61  FR 
20  Oanuary  2, 1996),  and  for  halibut  and 
sablefish  (H/S)  on  November  9, 1993  (58 
FR  59375). 

The  pollock  and  H/S  CDQ  programs 
apportion  a  designated  percentage  of  the 
annual  total  allowable  catch  for  pollock. 
Pacific  halibut,  and  fixed  gear  sablefish 
to  separate  CDQ  reserves  that  may  be 
allocated  to  eUgible  western  Alaska 
communities.  The  purpose  of  the  CDQ 
programs  is  to  provide  the  CDQ 
communities  with  a  means  for  starting 
or  supporting  commercial  seafood 
activities  that  will  result  in  ongoing, 
regionally  based,  commercial  seafood  or 
related  businesses.  This  final  rule 
implements  the  following  changes  to  the 
CDQ  regulations  that  were  published  as 
a  proposed  rule  in  the  Federal  Register 
on  May  15, 1996  (61  FR  24475): 

1.  The  city  of  Alcutan  is  added  to  the 
Ust  of  western  Alaska  communities  that 
are  eligible  to  participate  in  the  CDQ 
programs. 

2.  The  authority  for  processing  vessels 
to  use  scales  to  weigh  total  catch  in  the 
pollock  CDQ  fishery  is  removed. 

3.  Processor  vessels  are  prohibited 
from  filling  fish  holding  bins  above  the 
level  of  the  viewing  port. 

Changes  fiitim  the  Proposed  Rule 

Two  changes  were  made  from  the 
proposed  rule  in  the  final  rule.  First, 
since  publication  of  the  proposed  rule, 
the  Federal  regulations  implementing 
Alaska  fishery  management  plans  have 
undergone  a  comprehensive 
consolidation  and  have  been  recodified 


at  50  CFR  part  679  (61  FR  31228.  June 
19,  1996).  The  proposed  rule  would 
have  amended  the  preconsolidation 
regulations,  the  final  rule  makes  the 
respective  amendments  to  the 
consohdated  regulations. 
Second,  one  paragraph, 
§  679.32(e)(l)(vi),  was  inadvertently 
included  in  the  consolidated  regulations 
(50  CFR  part  679),  but  should  have  been 
included  in  this  rule.  A  correction 
document  was  published  to  remove  the 
paragraph  (61  FR  37843,  July  22,  1996). 
This  rule  adds  this  paragraph,  which 
reads  "The  receiving  bins  must  not  be 
filled  in  a  manner  that  obstructs  the 
viewing  ports  or  prevents  the  observer 
from  seeing  the  level  of  fish  throughout 
the  bin  " 

Response  to  Comments 

A  30-day  public  comment  period  on 
the  proposed  rule  ended  on  lune  13, 
1996.  Three  letters  of  comment 
supporting  the  proposed  rule,  and  one 
letter  of  general  comment  were  received 
during  the  conmient  period.  These  four 
comments  are  summarized  and 
responded  to  below 

Comment  1  Three  letters  of  comment 
were  received  supporting  the  addition 
of  Akutan  to  the  list  of  eligible  CDQ 
communities. 

Response:  NMFS  notes  these 
comments. 

Comment  2  One  letter  of  comment 
was  received  requesting  NMFS  to 
consider  for  the  proposed  multispecies 
CDQ  program  volumetric  measurements 
for  estimating  total  catch  as  opposed  to 
total  weight  estimations  because  of  the 
inherent  problems  with  estimating  total 
weight  on  processor  vessels. 

Response:  A  proposed  rule  is  under 
development  to  implement  a  proposed 
FMP  amendment  that  would  extend  the 
CDQ  program  to  include  additional 
species.  If  approved,  NMFS  will  require 
the  most  reliable  method  to  measure 
CIXJ  catches  of  groundfish. 

Classification 

NMFS  prepared  an  FRFA  as  part  of 
the  RIR.  A  copy  of  this  analysis  is 
available  from  NMFS  (see  ADDRESSES). 
The  addition  of  Akutan  to  the  list  of 
eligible  CDQ  communities  in  the 
Aleutian  Region  would  affect  a 
substantial  number  of  small  entities, 
that  is.  the  other  five  communities 
currently  participating  in  the  CDQ 
program.  Akutan  would  be  expected  to 
receive  some  CDQ  support,  and  support 
would  be  reduced  for  one  or  more  of  the 
other  communities  accordingly.  While  it 
is  possible  that  Akutan  would  receive 
only  a  very  small  allocation  and  the 
resulting  reallocations  would  not  have  a 
significant  impact,  it  is  more  likely  that 
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the  reallocations  would  reduce  the  gross 

revenues  of  the  other  five  commuruties 
bv  more  than  5  percent,  '.hus  having  a 
significant  economic  impact  on  these 
entities.  It  would  be  speculative  to  try 
to  predict  specific  allocations  or 
impacts.  The  economic  impact  on  other 
communities  is  not  a  factor  to  be 
considered  m  determining  whether  a 
particular  comm.unity  is  eligible  under 
the  CDQ  program.  Accordingiv  there 
are  no  practic:al  alternatives  available  or 
that  could  be  considered  to  reduce  or 
minimize  the  economic  impact  on  other 
com.m'unities  if  Akutan  is  added  t(j  tne 
list  of  CDQ  comm.unities  The  other 
aspects  of  this  final  rule  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  has  be«i  determined  to  be 
not  significant  for  purposes  of  E.O. 

12866 

List  of  Subjects  in  50  CFR  Par!  679 

F'ssHenes   Reporting  and 
recordkeeping  requirenients. 

DateG   .A.ugust  5,  1996. 
C.  K«mell«, 

■^rtmg  Program  Ma nagBtnent Officer, 

Sotiona'  Marine Fishwies Stfrvire 

For  reasons  set  out  in  the  preamtiie, 
.50  CFK  par*  6"^'  is  an;enaed  as  follows: 


PART  67&— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1  The  autnontv  citation  t(;r  par  679 
continues  to  read  as  foiiows 

,^uthorit>"  16  v..  S  C.  ""'  PI  if'c    ■. »C"  f-: 

.-fC 

2  in  §  679.30,  the  .ast  sentence  of 
p-aragraph  fdHZI'iv    ..«  -ex  !sed  T  read  as 
toi.ows 

§  679.30     General  CDQ  regulations 


(2)  *  •  ' 

(iv)  *  •  *  The  community  of  Unalaska 
is  excluded  under  this  provision. 
•        •        •        <         * 

3.  In  679.32,  paragraph  (e),  the 
introductory  text  is  revised,  the  heading 

fo'  paragraph  J  e  if  l)  is  remote'-: 
paragraph  Lejt2 ,  is  removea,  paragrapns 
(e)(l)(i)  through  (e)(l)(vi)  are 
redesieoated  as  paragraphs  (e)(1) 
through  (e)(6)  respectively,  ctirrent 
paragraphs  (e)(l)(iii)(A)  through 
(e)(lKiii1fDl  are  redesignated  as 
paragraphs   e)(3)(i)  through  (e)(3)(iv) 
re'.pe.  t :  V e  \   and  newly  redesignated 
pa'strap.i   e  (6)  is  added  as  follows: 

§679.32     Estimation  o«  total  pollock 
fiarvest  in  the  CDQ  fisheries  (applicable 
through  December  3r  1998). 


e;  Processor  vessel  measurfmen'. 
Qiurpnwms  ELacr,  pr':'>cesf.ci'  "vpssei 


pan;c;pat;nt 
P'  ' 


.iC>(  i. 


es'::i:a:c 


o;  iti  grcii.;:.::t:s:i 
procedure^  si>et  i 
(e). 


.a;. 


rX^  ;isner%  for 
'he  total  weight 
:  »  the  volumetric 

:   *.'.;'-  P'c.'hgraph 


(6)  Bin  viewing  port.  The  receiving 
bins  must  not  be  filled  in  a  manner  that 
obstructs  the  viewing  ports  or  prevents 
the  observer  from  seeing  the  level  of  fish 
throughout  the  bin, 

4.  In  Table  7  the  heading  is  revised 
and  the  entries  under  "Aleutian  Region" 
are  revised,  to  read  as  follows:  Table  7 
to  Part  679 — Communities  Determined 
to  be  Eligible  to  Apply  for  Community 
Development  Quotas  (Other 
communities  that  do  not  appear  on  this 
table  may  also  be  eligible). 

Aleutian  Region: 

1.  Akutan 

2.  Atka 

3.  False  Pass 

4.  Nelson  Lagoon 

5.  Nikolski 

6.  St.  George 

7.  St.  Paul 

•        •        *        •        • 

TFR  nor  c»f>-2n4Ti  Filed  8-9-96;  8:45  am) 

Bl.  ,.iHG    CODt    ■JJ.-lv  Ji^ 
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Federal  Register 

Vol.  61,  No.   156 
Monday,  August  12,  1996 


This  section  of  the  FEDERAL  REGISTER 
contajns  notices  to  ttie  puttie  o(  the  [xooosed 
issuance  of  aiies  and  regulations  The 
purpose  of  these  notrees  is  to  give  interested 
persons  an  opportunrty  to  partiopate  .n  tt>e 
rxjte  making  poor  to  the  adoption  o*  the  final 
rutes 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 
RIN3206-AH5e 

Cost'Of-LlvIng  Allowances  (Nonforeign 
Areas);  Partnership  Pilot  Project 

AOENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule, 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  proposing  a  pilot 
protect  to  establish  a  partnership  with 
agencies  and  employees  m 
administering  the  nonforeigii  area  cost- 
of-living  allowance  (COL.A)  program. 
Under  the  project,  COLA  partnership 
committees  would  be  established  :n 
Alaska,  Hawaii,  Puerto  Rico,  Guam,  and 
the  U.S.  Virgin  Islands  to  assist  OPM  in 
reviewing  and  improving  the  COLA 
program.  Involvement  in  the  committees 
should  help  OPM,  affected  agencies, 
and  their  employees  better  understand 
issues  relating  to  the  compensation  of 
Federal  employees  in  these  areas  The 
proposed  regulations  would  also  make  a 
technical  amendment  to  clarify  the  term 
"agency"  as  it  applies  to  the  COLA 
program 

DATES:  Comments  must  be  received  on 
or  before  September  11.1 996. 
AOORESSCS:  Send  or  deliver  comments 
to  Donald  !  Winstead.  Assistant 
Director  for  Compensation  Policy, 
Human  Resources  Systems  Service, 
Office  of  Personnel  Management,  Room 
6H31,  1900  E  Street  NW.,  Washington, 
DC  20415.  or  F.\X  to  (202)  606-4264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Paquin.  (202)  606-2838 
SUPPLEMENTARY  INFORMATION:  Under 
section  5941  of  title  5.  L'nited  States 
Code,  and  Executive  Order  10,000,  as 
amended,  certain  Federal  employees  in 
nonforeign  areas  outside  the  48 
contiguous  States  are  eligible  for  cost-of- 
living  allowances  when  local  living 
costs  are  substantially  higher  than  those 
in  the  VVashmgton,  DC,  area,  Nonforeign 
area  COLA  s  are  paid  in  Alaska,  Hawedi, 


Puerto  Rico,  the  U.S,  Virgin  Islands,  and 
Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands 

OPM  conducts  living-cost  surveys  in 
these  areas  annually  and  compares  the 
results  with  surveys  conducted  in  the 
Washington,  DC,  area,  as  required  by  5 
U.S.C.  5941  and  E.0. 10000,  A  cost-of- 
living  allowance  rate  is  then  derived  for 
each  allowance  area,  which  by  law 
cannot  exceed  25  percent  of  the  rate  of 
basic  pay  for  eligible  employees, 

OPM  pubUshes  the  results  of  these 
surveys  in  the  Federal  Register  (The 
most  recent  survey,  for  Alaska  areas 
only,  was  published  on  February  2, 
1996  (61  PR  4070).)  Because  of  the 
interest  in  employee  involvement 
shown  in  comments  on  the  surveys, 
OPM  behaves  increasing  agency  and 
employee  participation  in  the  survey 
process  could  greatly  enhance  the  COLA 
program.  This  coincides  with  OPM's 
own  desire  to  introduce  partnership  into 
the  allowance-setting  process  in  the 
COLA  areas  and  is  responsive  to 
National  Performance  Review  objectives 
on  fonning  management/employee 
partnerships. 

COLA  Partnership  Pilot  Project 

OPM  proposes  to  mitiate  a  COLA 
Partnership  Pilot  Project  that  would 
provide  for  greater  agency  and  employee 
involvement  in  the  nonforeign  area  cost- 
of-living  allowance  program   Under  this 
proposal.  OPM  would  establish  COLA 
partnership  committees,  composed  of 
representatives  of  OPM,  other  agencies, 
and  labor  organizations  in  Alaska. 
Hawaii,  Puerto  Rico,  Guam,  and  the  U.S. 
Virgin  Islands.  The  committees  would — 

(1)  Advise  and  assist  OPM  m 
planning  COLA  survevs; 

(2)  Ol»erve  data  collection  during  the 
surveys; 

(3)  Advise  and  assist  OPM  in  the 
review  of  survey  data; 

(4)  Advise  OPM  on  the  COLA 
program  and  other  compensation  issues 
relating  to  the  allowance  areas;  and 

(5)  Assist  OPM  in  the  dissemination 
of  information  to  affected  employees 
about  the  COLA  surveys  and  the  COLA 
program. 

Committee  Membership 

Under  the  proposed  pilot  project, 
OPM  would  invite  the  largest  Federal 
agencies  and  labor  organizations  in  each 
of  the  areas  to  participate  on  the  COLA 
partnership  committees.  There  may  also 
be  subcommittees,  particiilarly  in 


Alaska  and  Hawaii,  where  it  might  be 
advantageous  to  involve  employees 
from  each  of  the  allowance  areas.  All 
committee  and  subcommittee  members 
would  be  current  full-time  Federal 
employees  performing  official  business 
of  the  Federal  Govermnent.  Therefore, 
the  Federal  Advisory  Committee  Act  is 
inapplicable. 

Committees  would  be  composed  of  up 
to  five  agency  representatives  and  five 
labor  organization  representatives  from 


OPM  representatives.  The  agency  and 
employee  representatives  would  be 
invited  from  the  four  agencies  and  foiu' 
labor  organizations  with  the  largest 
number  of  COLA  recipients  in  each 
area,  as  determined  by  OPM.  OPM 
would  further  invite  one  additional 
agency  selected  from  among  the  other 
agencies  in  each  area  to  designate  a 
representative  to  serve  on  the  committee 
on  a  1-year  rotating  basis.  Similarly,  one 
additional  labor  organization  would  be 
asked  to  nominate  a  representative  to 
serve  on  a  1-year  rotating  basis. 
Alternatively,  affected  agencies  and 
labor  organizations  may  agree  to  select 
committee  members  using  other  means. 

Each  participating  agency  shall 
provide  the  necessary  support 
(including  staff  time  and  travel 
expenses,  if  needed)  for  its  committee 
member(s).  OPM  anticipates  that  all 
agency  and  employee  representatives 
would  reside  in  the  immediate  area,  so 
non-local  travel  expenses  and  per  diem 
should  not  be  necessary.  Agencies  may 
have  to  reimburse  employees  for  local 
travel.  OPM  would  provide  appropriate 
administrative  support  and  coordination 
among  the  committees. 

Committee  Activities 

The  partnership  committees  would  be 
involved  in  survey  design  and 
preparation  and  in  survey  operation  and 
review.  Approximately  3  months  prior 
to  the  survey,  the  committees  would  be 
asked  to  review  the  survey 
specifications  that  OPM  would  provide 
and  assist  OPM  in  planning  for  the 
survey.  Survey  specifications  would 
include  the  items  and  outlets  to  be 
siu^eyed  and  the  communities  in  which 
data  are  to  be  collected.  Planning  would 
include  deciding  when  and  how  to 
contact  outlets  to  obtain  permission  to 
collect  prices  and  who  should 
accompany  OPM  during  data  collection 
activities. 


UMI 
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A\.  the  time  of  the  survey,  the 
committees  would  convene  to  help 
coordinate  survey  activities,  observe 
data  collection  and/or  discuss  data 
collection  with  the  observers,  and  assist 
0PM  in  reviewing  the  survey  data.  To 
avoid  the  appearance  of  a  conflict  of 
interest.  0PM  staff  from  outside  the  area 
would  collect  the  data.  After  the  survey, 
the  committees  may  meet  again  to  assess 
the  data  collection  effort,  plan  for 
providing  information  on  the  survey  to 
affected  employees,  and  formulate  a- 
preliminary  schedule  of  committee 
activities  for  the  next  survey. 

The  committees  would  most  likely 
meet  at  least  three  times  a  year.  0PM 
anticipates  that,  from  time  to  time,  the 
committees  would  also  consider  broader 
issues  relating  to  the  COLA  surveys  and 
methodology  and  other  issues  relating  to 
the  compensation  of  Federal  employees 
in  the  allowance  areas.  Some  meetings 
may  be  via  telephone  conference  or 
other  means,  rather  than  face-to-face. 
There  would  be  no  required  committee 
reports,  but  the  committees  may,  at  their 
discretion,  provide  written 
recommendations  to  OPM's  Assistant 
Director  for  Compensation  Policy. 

Project  (Commencement 

0PM  plans  to  have  the  COLA 
partnership  committees  in  operation  no 
later  than  November  1, 1996,  in  order  to 
prepare  for  the  COLA  surveys  to  be 
conducted  in  January  through  March 
1997.  Many  of  the  affected  agencies  and 
labor  organizations  have  attended 
preliminary  briefings  held  by  0PM  on 
the  pilot  project.  The  proposed 
regulations  reflect  several  of  the 
comments  0PM  has  received.  OPM  will 
continue  to  coordinate  with  agencies 
and  labor  organizations  in  the  allowance 
areas  to  prepare  for  the  project. 

Definition  of  "Agency" 

The  proposed  regulations  would  also 
make  a  technical  amendment  to  define 
"agency"  under  the  definitions  section 
of  5  CFR  part  591,  subpart  B,  and 
remove  a  corresponding  reference  in 
§  591.203  to  agencies  covered  by  the 
subpart. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 


U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  591  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B — Cost-of-Living  Allowance 
and  Post  Differential — Nonforeign 
Areas 

1 .  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.Q  5941;  E.O.  10000,  3 
CFR.  1943-1948  Comp.,  p.  792;  E.O.  12510, 
3  CFR.  1985  Comp.,  p.  338. 

2.  Section  591.201  is  amended  by 
adding  a  definition  of  "agency"  in 
alphabetical  order  to  read  as  follows: 

§591.201     Definitions. 

Agency  means  an  Executive  agency  as 
defined  in  section  105  of  title  5,  United 
States  Code,  but  does  not  include 
Government-controlled  corporations. 
For  the  purposes  of  §  591.212,  "agency" 
also  includes  the  United  States  Postal 
Service. 
***** 

3.  Section  591.203  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  to  paragraph  (a)  to 
read  as  follows: 

§  591 .203     Employees  covered. 

(a)  This  subpart  applies  to  civilian 
employees  whose  rates  of  basic  pay  are 
fixed  by  statute  and  who  are  employed 
by  an  agency.  The  following  pay  plans 
are  covered  by  this  subpart: 

4.  Section  591.212  is  added  to  read  as 
follows: 

§591.212    COLA  Partnership  Pilot  Project 

(a)  Purpose  and  duration  of  COLA 
Partnership  Pilot  Project.  The  COLA 
Partnership  Pilot  Project  is  designed  to 
assess  the  efficacy  of  a  plan  to  increase 
agency  and  employee  involvement  in 
the  allowance  program.  The  pilot 
project  shall  be  in  effect  for  a  period  not 
to  exceed  2  years  from  (the  effective 
date  of  the  final  rule.] 

(b)  Purpose  and  establishwent  of 
committees.  To  assist  OPM  in  reviewing 
and  improving  the  allowance  program 
and  to  help  OPM,  affected  agencies,  and 
their  employees  better  understand 
issues  relating  to  the  compensation  of 
Federal  employees  in  the  allowance 
areas,  OPM  may  establish  one  or  more 
COLA  partnership  committees. 
Committees  established  under  this 
section  function  at  the  discretion  of 
OPM  and  may  be  disestablished  at  any 


time.  A  committee  may  represent 
agencies  and  employees  in  more  than 
one  allowance  area  and  will  meet  from 
time  to  time  as  requested  by  OPM. 

(c)  Composition  of  committees.  Each 
committee  shall  be  composed  of  one  or 
more  representatives  of  Federal  agencies 
and  labor  organizations.  All  committee 
members  shall  be  current  full-time 
Federal  employees  performing  official 
business  of  the  Federal  Government  and 
will  serve  at  their  agencies'  and  OPM's 
discretion.  All  committee  members, 
except  the  OPM  members,  shall  be  from 
the  area  represented  by  the  committee. 
The  representatives  shall  be  selected  as 
follows: 

(1)  Agency  representatives,  (i)  OPM 
will  identify  the  largest  agencies  (in 
terms  of  allowance  recipients)  in  the 
area  represented  by  the  committee.  OPM 
will  invite  up  to  four  agencies  each  to 
designate  a  representative  to  serve  on 
the  committee.  OPM  will  further  invite 
one  additional  agency  selected  from 
among  the  other  agencies  in  each 
committee  area  to  designate  a 
representative  to  serve  on  the  committee 
on  a  1-year  rotational  basis.  To  select 
this  agency,  OPM  will  use  sampling 
with  probability  proportional  to  the  size 
of  the  agency.  If  mutually  agreeable 
among  the  agencies,  they  may  select 
representatives  using  other  means  and 
may  rotate  committee  positions  among 
agencies  on  other  than  a  1-year 
rotational  basis. 

(ii)  OPM  will  appoint  one  or  more  of 
its  employees  to  serve  on  each  COLA 
partnership  committee. 

(2)  Employee  representatives.  OPM 
will  identify  the  largest  labor 
organizations  (in  terms  of  allowance 
recipients)  in  the  area  represented  by 
the  committee.  OPM  will  invite  up  to 
four  labor  organizations  each  to 
nominate  a  representative  to  serve  on 
the  committee.  OPM  will  further  invite 
one  additional  labor  organization 
selected  from  among  the  other  labor 
organizations  in  each  committee  area  to 
nominate  a  representative  to  serve  on 
the  committee  on  a  1-year  rotational 
basis.  To  select  this  labor  organization, 
OPM  will  use  sampling  with  probability 
proportional  to  the  size  of  the  labor 
organization.  If  mutually  agreeable 
among  the  labor  organizations,  they  may 
select  representatives  using  other  means 
and  may  rotate  committee  positions 
among  labor  organizations  on  other  than 
a  1-year  rotational  basis.  OPM  will 
select  committee  members  from  among 
the  nominations  in  consultation  with 
the  nominees'  employing  agencies. 
However,  no  committee  shall  have  more 
than  one  employee  representative  from 
United  States  Postal  Service  labor 
organizations. 
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(3)  Other  members.  In  consultation 

with  the  committee  members.  0PM  mav 
invite  other  current  hiii-time  Federal 
employees  to  serve  on  the  committee, 
0PM  will  coordinate  such  invitations 
with  the  employing  agencies. 

(d)  Functions  of  committees.  COLA 
partnership  committees  may — 

(1)  Advise  and  assist  OPM  in 
plaiming  living-cost  surveys: 

(2)  Provide  or  arrange  for  observers  for 
data  collection  during  living-cost 
surveys. 

(3)  Advise  and  assist  OPM  in  the 
review  of  survey  data; 

(4)  Advise  OPM  on  its  administration 
of  the  COL^\  program,  including  sun'sy 
methodology  and  other  issues  relating  to 
the  compensation  of  Federal  employees 
in  the  allowance  areas,  and 

(5)  Assist  OPM  m  the  dissemination 
of  information  to  affected  employees 
about  the  living-cost  surveys  and  the 
CXDLA  program. 

(e)  Data  collection  observers.  In 
consultation  with  the  conunittees,  OPM 
will  determine  the  number  of  observers 
required  to  accompany  OPM  officials 
during  the  collection  of  living-cost  data. 
All  observers  shall  be  from  the  local 
area  and  shall  be  full-time  Federal 
employees  performing  official  business 
of  the  Federal  Government.  The 
committees  will  nominate  observers, 
and  OPM  will  select  from  among  these 
nominations  in  consultation  with  the 
nominees'  employing  agencies. 

(f)  Subcommittees,  in  consultation 
with  the  committees,  OPM  may 
establish  one  or  more  subcommittees  to 
advise  the  committee  on  issues  relating 
to  the  allowance  areas  and  survey  areas 
within  the  geographic  area  represented 
by  the  committee  If  such 
subcomnMttees  are  established,  they 
shall  be  composed  of  up  to  two  agency 
representatives  and  two  employee 
representatives  from  the  local  area,  as 
well  as  one  or  more  OPM 
representatives.  OPM  may,  in 
consultation  with  the  committee  and 
subcommittee,  mvite  additional  Federal 
employees  to  serve  on  the 
subcommittee  Subcommittee  agency 
and  employee  representatives  shall  be 
nominated  and  appointed  in  the  same 
manner  as  committee  members.  All 
subcommittee  members  shall  be  ciurent 
full-time  Federal  employees  performing 
official  business  of  the  Federal 
Government. 

[FR  Doc.  96-20445  Filed  8-9-96;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-03-801] 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for 
Refrigerators,  Refrlgerator-Freezars, 
and  Freezers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Proposed  nile;  reopening  of 
comment  period. 

SUMMARY:  The  Department  of  Energy 
provides  notice  that  the  comment 
period  is  reopened  on  a  proposal  to 
amend  the  energy  conservation 
standards  for  refrigerators,  refrigerator- 
freezers,  and  freezers  (refrigerator 
products).  The  Department  is  reopening 
the  comment  period  on  this  proposal  to 
obtain  further  comment  on  issues 
related  to  the  appropnate  consideration 
of  the  relationship  between  regulations 
under  the  Clean  Air  Act  banning 
manufacture  of 

hydrochlorofluorocarbon-141b  (HCFC- 
141b)  and  the  effective  date  and  revised 
standard  levels  for  EXDE  efficiency 
standards. 

DATES:  The  comment  period  on  this 
proposal  is  reopened  until  September 
11,  1996.  The  Department  requests  10 
copies  of  the  comments  and,  if  possible, 
a  computer  disk. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  Refrigerator  Rulemaking 
(Docket  No.  EE-RM-93-«01).  U.S. 
De{}artment  of  Energy,  Office  of  Codes 
and  Standards,  EE-43, 1000 
Independence  Avenue.  S.W.,  Room  Ij- 
018.  Washington,  DC.  20585-0121, 
(202)  586-7574 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy ,  Forrestal 
Building.  Mail  Station  EE-i3. 1000 
Independence  Avenue,  S  W  . 
Washington,  D.C.  20585-0121,  (202) 
58&-9611. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Forrestal  Building,  Mail  Station  GC- 
72,  1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0103,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  20, 1995,  the  Department 
issued  a  notice  of  proposed  rulemaking 


to  amend  the  energy  efficiency 
standards  for  refrigerator  products.  60 
FR  37388  (July  20.  1995).  The  proposal 
described  two  tiers  of  standards  for 
different  products:  (1)  Standards  for 
products  manufactured  with  the  current 
insulation  blowing  agent,  HCFC-141b 
(the  "Tier  1  standards");  (2)  standards 
for  products  manufactured  with  a  non-  . 
HCFC  substitute  blowing  agent  (the 
"Tier  2  standards").  The  Tier  1 
standards  would  be  more  stringent  than 
Tier  2.  Overall,  the  Tier  1  standards 
would  result  in  a  30  percent 
improvement  in  energy  efficiency 
relative  to  current  standards,  although 
the  improvement  varied  considerably 
among  the  different  classes  of  covered 
products.  The  Tier  2  standards  would  be 
less  stringent — they  would  permit  use  of 
10  percent  more  energy  than  the  Tier  1 
standard  for  all  product  classes  and 
sizes  to  compensate  for  the  assumed 
energy  penalty  of  the  replacement  for 
HCFC-141b.  The  revised  standards 
would  take  effect  three  years  after  the 
promulgation  of  the  final  rule.  The  Tier 
2  standards  would  be  in  effect  for  six 
years,  after  which  time  all  products 
would  be  required  to  meet  the  Tier  1 
standard  level.  The  two  tiers  were 
developed  to  accommodate  the 
interrelationship  between  the  revised 
DOE  standards  and  regulations  of  the 
U.S.  Environmental  Protection  Agency 
(EPA)  to  implement  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  and  the  Clean  Air  Act.  The 
EPA  regulations  will  prohibit 
production  and  import  of  HCFC-14lb 
after  January  1,  2003.  40  CFR  §82.4  (1), 
(m).  The  July  1995  notice  of  proposed 
rulemaking  discussed  the  relationship 
between  the  DOE  standards  and  the  EPA 
standards,  and  acknowledged  the 
uncertainty  with  regard  to  what 
substitutes  for  HCFC-141b  would  be 
available.  60  FR  at  37396. 

The  July  1995  proposed  rule  was 
based  in  large  part  on  a  joint  comment, 
filed  by  manufacturers,  efficiency 
advocates,  states  and  utilities  in 
November  1994,  that  made  a  consensus 
recommendation  on  revised  standards. 
In  September  and  October  of  1995.  a 
number  of  manufacturers  submitted 
comments  on  the  proposed  refrigerator 
standards  indicating  that,  for  a  variety  of 
reasons,  they  no  longer  supported  the 
imposition  of  updated  standards  prior  to 
2003.  and  emphasizing  the  continuing 
uncertainty  surrounding  the  thermal 
efficiency  characteristics  and  costs  of 
insulation  produced  using  a  blowing 
agent  other  than  HCFC-141b.  Efficiency 
advocates  have  indicated  that  the 
consensus  recommendation  on 
standards  was  based  on  estimates  of  the 
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efficiency  of  compressors  to  be  available 
m  2000,  and  that  if  the  effective  date  of 
the  standard  were  delayed  to  2003, 
further  improvements  in  compressor 
efficiency  likely  to  occur  by  2003 
should  be  considered  in  adopting  any 
2003  standard  level. 

To  inform  the  development  of  a  final 
rule  on  revised  refrigerator  standards, 
DOE  !s  seeking  further  comment  on 
these  issues  related  to  the  relationship 
between  revising  DOE  efficiency 
standards  and  EPA  regulation  of  HCFCs, 
and  on  several  options  for  responding  to 
the  comments  received  on  this  issue  to 
date,  as  described  below.  No 
amendment  to  the  July  1995  notice  of 
proposed  rulemaking  is  required  to 
address  these  issues.  However, 
consistent  with  the  Department's 
commitment  to  providing  ample 
opportunity  for  public  input,  DOE  has 
concluded  that  reopening  the  comment 
period  on  these  important  matters  is  an 
appropriate  step  prior  to  promulgating  a 
final  rule. 

Possible  Responses  To  Comment  on 
Effective  Date  and  Standard  Levels 

To  respond  to  comments  about  the 
effective  date  and  uncertainty  relating  to 
substitute  blowing  agents,  DOE  is 
considering  several  possible 
adjustments  to  the  standard  levels  and 
effective  date  for  updated  standards 
described  in  the  July  1995  proposed 
rule: 

1.  DOE  could  promulgate  the  two- 
tiered  standards  as  described  in  the  July 
1995  proposed  rule  effective  on  January 
1 ,  2000.  The  less  stringent  Tier  2  would 
phase  out  6  years  thereafter.  This 
approach  would  probably  save  more 
energy  than  the  other  approaches  listed 
herein,  but  could  result  in 
manufacturers  making  two  significant 
product  design  changes  within  a  three- 
year  period  for  some  products. 

2.  DOE  could  promulgate  the  less 
stringent  Tier  2  standards  effective 
January  1 ,  2000,  and  begin  a  new 
rulemaking  to  consider  revisions  to  take 
effect  January  1,  2005.  The  energy 
savings  from  this  approach  could  be 
comparable  to  the  energy  savings  of  the 
approach  described  in  the  proposed 
rule,  depending  on  the  outcome  of  the 
new  rulemaking.  The  effective  date  of 
2000,  combined  with  EPA's  2003 
phaseout  date  for  HCFC-141b.  could 
result  in  two  significant  product  design 
changes  within  a  three-year  period. 

3.  DOE  could  promulgate  the  less 
stringent  Tier  2  standards  effective 
January  1,  2003,  and  begin  a  new 
rulemaking  for  further  revised  standards 
to  take  effect  January  1,  2008.  This 
approach  would  fully  address 
manufacturer  concerns  about  timing  of 


redesigns,  but  could  sacrifice  energy 
savings  t)ecause  it  assumes  that  there 
will  be  a  10  percent  energy  penalty  for 
the  HCFC-14lb  substitute. 

4.  DOE  could  promulgate  a  final  rule 
establishing  that  the  revised  standards 
between  the  Tier  1  and  Tier  2  levels 
would  take  effect  January  1,  2003,  and 
that  the  precise  levels  would  be  set  in 
1999  based  on  a  narrow  determination 
concerning  the  energy  penalty,  if  any,  of 
using  an  HCFC  substitute.  Because  the 
possible  energy  penalty  of  the 
replacement  blowing  agent  is  unknown 
at  this  time,  the  Department  would  not 
establish  the  final  standard  until  late 
1999.  Prior  to  that  determination,  DOE 
would  sohcit  public  comment  on  the 
issue  of  the  magnitude  of  the  energy 
penalty  for  available  substitutes  of 
HCFC-141b.  After  identifying  blowing 
agents  likely  to  be  used  by 
manufacturers  of  refrigerators  produced 
for  the  U.S.  market,  DOE  would  make  a 
determination  by  the  end  of  1999 
concerning  the  energy  penalty,  if  any, 
associated  with  an  HCFC-141b 
substitute  that:  (1)  Will  be  available  for 
use  (e.g.,  satisfies  regulatory  criteria 
relating  to  toxicological  effects  and 
could  be  produced  in  adequate 
quantities  by  2003):  (2)  appears  likely  to 
result  in  the  smallest  energy  penalty  (or 
greatest  efficiency  improvement);  and 
(3)  is  sufficiently  comparable  in  cost  to 
HCFC-141b  so  as  not  to  require 
substantial  revision  of  the  economic 
analysis  supporting  the  proposed 
standards.  This  determination  would  be 
used  to  establish  specific  standard 
levels  for  refrigerator  products  within 
the  range  between  the  Tier  1  and  Tier 
2  standards.  Standard  levels  outside  this 
range  would  not  be  considered.  In 
determining  this  level,  DOE  would 
carefully  consider  the  cost  impacts  on 
manufacturers  of  the  use  of  particular 
HCFC-141b  substitutes,  using  data 
obtained  from  manufacturers  and  other 
interested  parties. 

The  Tier  1  standards  would  be  the 
standard  if  there  were  no  energy  penalty 
for  the  replacement  blowing  agent 
relative  to  HCFC-141b.  If  the  energy 
penalty  relative  to  HCTC-14lb  is  10 
percent  or  greater,  the  standards  would 
be  set  at  the  Tier  2  standards.  If  the 
energy  penalty  is  determined  to  be 
between  0  and  10  percent,  the  standard 
would  be  finalized  at  (l+.Olx)  times  the 
Tier  1  standard.  Thus,  for  instance,  if 
the  energy  penalty  was  determined  to  be 
5  percent,  the  standards  would  be  set  at 
the  mid-point  between  the  Tier  1  and 
Tier  2  standards. 

This  approach  addresses 
manufacturer  concerns  about  the  timing 
of  the  effective  date  of  the  revised 
standards,  and  addresses  the 


uncertainty  regarding  the  energy  penalty 
of  substitute  blowing  agents  by  deferring 
that  narrow  question  until  there  is  better 
information.  This  approach  achieves 
significant  energy  savings  in  any  case, 
and  implements  the  more  energy 
efficient  Tier  1  standards  if  there  is  no 
energy  penalty  associated  with  the 
HCFC-141b  substitute.  This  approach 
also  takes  advantage  of  the  bulk  of  the 
work  done  by  manufacturers,  efficiency 
advocates,  states  and  utilities  to  develop 
the  joint  recommendation  on 
refrigerator  standards,  and  the  DOE's 
analytical  work  to  support  the  proposal 
based  on  that  recommendation. 

5.  DOE  could  promulgate  a  final  rule 
with  the  standard  level  at  a  specified 
intermediate  level  between  Tier  1  and 
Tier  2,  effective  January  1,  2003.  This 
approach  would  require  a  judgment 
now  about  the  characteristics  of  hkely 
available  HCFC  substitutes,  but  would 
avoid  the  need  for  a  subsequent 
determination  in  1999. 

6.  DOE  could  promulgate  a  final  rule 
with  two  separate  product  classes.  The 
class  of  refrigerator  products 
manufactured  writh  HCFC  and 
hydrofluorocarbon  (HFC)  foams  would 
be  subject  to  standards  at  the  Tier  1 
level,  and  the  class  of  refrigerator 
products  manufactured  with 
hydrocarbon  (HC)  foams  would  be 
subject  to  standards  at  the  Tier  2  level. 
This  approach  would  require  a 
judgment  now  about  the  characteristics 
of  hkely  HFC  and  HC  substitutes  for 
HCFCs,  but  would  avoid  the  need  for  a 
subsequent  determination  in  1999. 

7.  DOE  could  discard  the  work  done 
to  date  and  start  a  new  rulemaking  from 
the  outset  using  the  full  ptanoply  of 
procedures  and  poUdes  estabUshed  in 
the  DOE  final  rule  on  procedures  for 
consideration  of  new  or  revised  energy 
conservation  standards  issued  on  July 
15,  1996.  61  FR  36974  (July  15,  1996). 

DOE's  preferred  option  is  that 
described  in  item  4  above — promulgate 
a  final  rule  establishing  that  standards 
will  be  set  in  the  range  between  Tier  1 
and  Tier  2  levels  effective  January  1, 
2003,  with  the  final  levels  to  be  set 
based  on  a  narrow  determination  of  the 
energy  penalty  of  HCFC-14lb 
substitutes  to  be  made  in  1999.  This 
approach  is  consistent  with  the  program 
poUcies  outlined  in  the  July  15, 1996, 
final  rule  on  procedures  for  developing 
standards:  it  addresses  concerns  about 
mitigating  the  cumulative  impact  of 
multiple  regulations;  it  acknowledges 
uncertainty  about  a  key  engineering 
issue  and  crafts  a  sensible  approach  for 
addressing  that  uncertainty;  and  it  puts 
to  use  the  hard  work  of  staikeholders  to 
develop  a  consensus  recommendation  to 
the  DOE  on  revised  standards. . , 
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Issues  for  Comment 

DOE  requests  comments  and 
supporting  data  on  any  issue  related  to 
the  relationship  between  the  phaseout 
of  HCFC-141b  and  revised  DOE 
standards  for  refrigerator  products.  DOE 
also  requests  comments  on  the 
advantages  or  disadvantages  of  the 
approaches  described  in  this  notice,  and 
particularly  on  the  preferred  option  as 
described  in  item  4  above.  DOE 
specificallv  requests  input  on  the 
following 

•  When  should  new  refrigerator 
standards  take  effect'  Would  significant 
cost  savings  result  from  having  the 
standards  take  effect  at  the  same  time  as 
the  HC;FL"  production  ban'  Intonnation 
and  data  on  the  cost  impacts  of  a 
refrigerator  efficiency  standard  taking 
effect  in  2000  combined  with  a  2003 
phaseout  of  HCFCs  are  specifically 
requested. 

•  What  standard  level,  or  range  of 
standard  levels,  should  be  adopted 
given  current  information  on  blowing 
agents? 

•  Is  new  information  available  on 
design  options,  including  more  efficient 
compressors,  that  would  indicate  that 
the  analysis  that  accompanied  the  1995 
proposed  nile  should  be  redone? 

•  What  blowing  agents  will  be 
available  to  replace  HCFC-141b?  If  there 
is  uncertainty  now.  will  there  be 
sufficient  information  available  in  1999 
to  make  this  assessment? 

•  What  will  be  the  range  of  impacts 
on  manufacturers  of  using  a  substitute 
blowing  agent' 

•  If  a  later  determination  is  to  be 
made  on  energy  penalties  of  HCFC-14lb 
substitutes,  what  procedure  should  be 
followed  to  determine  the  energy 
penalty  and  the  resulting  final  standard? 
If  this  approach  is  adopted,  should  the 
final  rule  specify  a  baseline  or  default 
standard  level  that  would  take  effect  in 
the  event  no  determination  is  made? 

•  Under  what  range  of  conditions 
concerning  the  cost  of  HCFC  substitutes, 
and  related  manufacturing  cost  impacts, 
can  the  exastmg  econoLuc  analysis  be 
used? 

Issued  in  Washington,  DC,  August  6,  1996. 
Obristine  A.  Ervin. 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy 

IFR  Doc.  96-20420  Filed  8-9-96;  8:45  ami 
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NATIONAL  CREDfT  UNION 
ADMINISTRATION 

12  C-PP  Part  70.3 

Investment  and  Deposit  Activities 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule;  Extension  of 
conunent  period. 

SUMMARY:  On  November  29,  1995  (60  FR 
61219),  the  National  Credit  Union 
Administration  (NCUA)  published  for 
public  conunent  a  proposed  rule 
regarding  investment  and  deposit 
activities  for  credit  unions.  The 
comment  period  for  this  proposed  rule 
was  to  have  expired  on  March  28,  1996 
The  original  comment  period  was 
extended  to  June  26,  1996  (61  FR  8499). 
At  the  request  of  a  national  trade 
association,  the  NCUA  Board  approved 
an  additional  extension  until  September 
30,  1996  (61  FR  29697)   Now.  to 
encourage  additional  comments,  the 
NCUA  Board  has  decided  to  extend  the 
comment  period  on  the  proposed  rule 
one  more  time.  The  extended  comment 
period  now  expires  November  18,  1996 
DATES:  The  comment  period  has  been 
extended  and  now  expires  .November 
18, 1996.  Comments  must  be  received 
on  or  before  November  18,  1996. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration  Board,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428.  Fax  comments  to  (703)  518-6319. 
Post  comments  on  NCUA's  electronic 
bulletin  board  by  dialing  (703)  518- 
6480.  Please  send  comments  by  one 
method  only. 

FOR  FURTHEP  INFORMATION  CONTACT: 
David  M.  Marquis,  Director,  Office  of 
Examination  and  Insurance,  (703)  518- 
6360.  or  Daniel  Gordon,  Senior 
Investment  Officer,  (703)  518-6620,  or 
at  the  above  address. 

By  the  National  Credit  Union 
Administration  Board  on  August  6. 1996. 
B«cky  Baker, 
Secretary  of  the  Board. 
[FR  Doc  96-20491  Filed  8-9-«6;  8:45  am] 
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12  CFR  Part  704 

Corporate  Credit  Unions: 
Requirements  for  Insurance 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule;  Extension  of 
comment  period. 


SUMMARY:  On  June  4,  1996.  (61  FR 
28085),  the  National  Credit  Union 
Administration  (NCUA)  published  for 
public  comment  a  proposed  rule 
revising  its  regulations  governing 
corporate  credit  unions  and 
requirements  for  insurance.  The 
comment  period  for  this  proposed  rule 
was  to  have  expired  on  September  3, 
1996.  On  luly  23.  1996.  the  NCUA 
published  for  public  comm^ent  a  related 
proposed  rule  which  would  add  a  new- 
section  governing  wholesale  corporate 
credit  unions  (61  FR  38117).  In  order  to 
provide  the  pubhc  with  sufficient  time 
to  analyze  the  June  4,  1996  proposed 
rule  and  the  July  23,  1996  proposed 
rule,  the  NCUA  has  decided  to  extend 
the  rnrnment  periods  of  both  rules  until 
October  18, 1996. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  October  18, 
1996.  Comments  must  be  received  on  or 
before  October  18,  1996. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration  Board,  1775  Ehike 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  comments  to  (703)  518-6319. 
Post  comments  on  NCUA's  electronic 
bulletin  board  by  dialing  (703)  518- 
6480.  Please  send  comments  by  one 
method  only. 

FOR  FURTHER  INFORMATION  CONTACT:    . 
Rotjert  F.  Schafer,  Acting  Director, 
Office  of  Corporate  Credit  Unions,  (703) 
518-6640,  or  at  the  above  address. 

By  the  .National  Credit  Union 
Administration  Board  on  August  6. 1996. 
Becky  Baker. 
Secretary  of  the  Board. 
(FR  Doc.  96-20492  Filed  8-9-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  i 
[Summary  Notice  No.  PR-06-4] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  Part  11),  this 
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notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received-  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FA.'^'s  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary'  is  intended 
to  affect  the  legal  status  of  any  petition 
or  Its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
October  11.  1995. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  .'\ttn:  Rules  Docket  No. 

,  800  Independence  Avenue,  SW., 

Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  fi.ial  disposition  are 
filed  m  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200].  Room  915G, 
FAA  Headquarters  Building  (FOB  IDA), 
800  Independence  Ave.,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132.  Comments  may  also  be 
sent  electronically  to  the  following 
internet  address. 
nprmcmts@m  ail.hq.faa.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith.  Office  of  Rulemeiking 
(ARM-1),  Federal  .Aviation 
Administration,  800  Independence 
Avenue.  SW.  Washington.  EX:  20591; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  1 1 .27  of  Part 
11  of  the  Federal  Aviation  Regulations 
{14CFRPart  11). 

Issued  in  Washington,  D.C  on  August  7, 
1996 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No.:  28&24 
Petitioner  Mr  Robert  F  Yarmey 
Regulations  Affected  14  CFR  97  20 
Description  of  Rulechange  Sought:  To 
prohibit  a  circling  approach  from  west 
of  the  Pitkin  County  (Colorado)  airport 
(Sardi  Field). 
Petitioner's  Reason  for  the  Requesi: 
The  petitioner  feels  that  such  change 
would  reflect  the  spirit  of  the  FAA's 
requirement  to  take  timely  and 
appropriate  action  by  reducing  the 
possibility  or  recurrence  of  accidents. 

[PR  Doc  96-20513  Filed  a-9-96;  8:45  am] 
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Airworthiness  Directives;  AlliedSignal 
Inc.  GTCP85  Series  Auxiliary  Power 
Units 

AGENCY:  Federal  Aviation 

.Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to 
AUiedSignal  Inc.  (formerly  Garrett 
Auxiliary  Power  Division)  GTCP85 
Series  auxiliary  power  units  (APUs), 
that  currently  requires  removing  the 
existing  turbine  wheel  shroud  and 
installing  one  constructed  of  Hastelloy 
"S"  material,  or  installing  a 
containment  augmentation  ring.  This 
action  would  delete  the  option  of 
installing  a  turbine  shroud  constructed 
of  Hastelloy  "S"  material.  This  proposal 
is  prompted  by  a  report  of  insufficient 
APU  containment  capability  with  the 
Hastelloy  "S"  shroud  alone  installed. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  turbine 
shroud  fragments  from  exiting  the  APU 
and  puncturing  the  APU  compartment, 
which  could  result  in  reduced  fire 
extinguishing  capabiUty  in  the  APU 
compartment. 

DATE:  Comments  must  be  received  by 
October  11,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-15, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address:  "epd- 
adcomments@mail.hq.faa.gov".  All 
comments  must  contain  the  Docket  No. 
in  the  subject  line  of  the  comment. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Aerospace,  Attn:  Data 
Distribution.  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix.  .^Z  85038-9003; 
telephone  (602)  365-2493.  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (310)  627-5245; 
fax  (310)  627-5210. 


SUPPLEMENTARY  INFORMAnON': 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiaments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  sp>ecified 
above,  will  be  considered  before  takiiLg 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  vdth  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vmhing  the  FAA  to 
-acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-15."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-ANE-15,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  April  13, 1993,  the  Federal 

Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  93-07-13, 
Amendment  39-8545  (58  FR  21917, 
April  26,  1993),  applicable  to 
AlliedSignal  Inc.  (formerly  Garrett 
Auxihary  Power  Division)  GtCP85 
Series  auxihary  power  units  (APUs),  to 
require  removing  the  existing  turbine 
wheel  shroud  and  installing  one 
constructed  of  Hastelloy  "S"  material, 
or  installing  a  containment 
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augmentation  ring.  That  action  was 
prompted  by  an  incident  in  which  the 
one-piece  cast  turbine  wheel  separated 
and  subsequently  impacted  the  turbine 
wheel  shroud,  fragmenting  the  shjoud 
into  four  segments.  Two  of  these  shroud 
fragments  exited  the  .A.PU.  In  that 
instance,  the  shroud  was  constructed  of 
Inconel  718  material,  and  a  containment 
augmentation  ring.  Part  Number  (P/N) 
3612249-1.  had  been  installed  That 
condition,  if  not  corrected,  could  result 
in  turbine  shroud  fragments  exiting  the 
APU  and  puncturing  the  APU 
compeirtment,  which  could  result  in 
reduced  fire  extinguishing  capability  in 
the  APU  compartment. 

Since  the  issuance  of  that  AD.  the 
FA.\  received  a  report  that  an  APU  with 
turbine  shroud  constructed  of  Hastelloy 
"S"  material.  P/N  3611904-1, 
experienced  an  uncontained  failure.  The 
FAA's  investigation  revealed  that  the 
turbine  shroud  alone  may  not  provide 
adequate  containment  under  all 
conditions,  and  tiiat  a  contaiiunent 
augmentation  ring  must  be  added  to 
ensure  that  engine  fragments  do  not 
puncture  the  APU  compartment. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Aerospace  Alert  Service  Bulletin  (ASB) 
No.  GTCP85^9-A7189,  Revision  1, 
dated  Julv  19,  1996:  and  AlliedSignal 
Aerospace  ASB  No.  GTCP85-49-A6706. 
Revision  2,  dated  November  28, 1994, 
AlliedSignal  Aerospace  ASB  No. 
GTCP85-49-A6706.  Revision  1.  dated 
November  12,  1993,  or  Garrett  ASB  No. 
GTCP85-49-A6706,  Original,  dated 
December  7,  1992.  These  ASB's  describe 
procedures  for  installing  a  containment 
augmentation  ring. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  .^0  93-07-13  to  require 
installing  an  improved  containment 
augmentation  nng,  P/N  3616426-1,  or 
P/N  3616426-3,  which  is  a  redesigned 
containment  augmentation  ring  to  allow 
installation  on  certain  APU's  that 
cannot  accept  the  -1  containment 
augmentation  ring.  The  containment 
augmentation  rings,  P/Ns  3616426-1 
and  3616426-3,  improve  the 
containment  capability  of  the  APU 
relative  to  the  earlier  containment 
augmentation  ring,  P/N  3612249-1.  by 
preventing  turbine  shroud  fragments 
from  passing  around  the  containment 
augmentation  ring.  The  installation 
must  be  accomplished  within  24 
months  after  the  effective  date  of  this 
AD,  for  flight  operable  APUs,  and 
within  36  months  after  the  effective  date 
of  this  AD.  for  APUs  that  are  operable 
on  the  ground  only.  The  actions  would 


be  required  to  be  accomplished  in 
accordance  with  the  ASB's  described 
previously. 

There  are  approximately  1,050  APU's 
of  the  afiected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  350  APU's 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
and  that  it  would  take  no  additional 
work  hours  if  the  proposed  actions  are 
accompUshed  when  the  APU  is  already 
disassembled  in  the  shop.  Required 
parts  would  cost  approximately  $1,550 
per  APU.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$542,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8545  (52  FR 


45163.  November  25, 1987)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Allied  Signal  Inc.:  Docket  No  96-ANE-15. 
Supersedes  AD  93-07-13,  Amendment  39- 
8545. 

Applicability:  AlliedSignal  Inc.  (formerly 
Garrett  Auxiliary  Power  Division)  GTCP85 
series  auxiliary  power  units  (APU's), 
incorporating  a  one-piece  cast  turbine  wheel, 
Part  Numbers  (P/Ns)  968095-X,  3604604-X, 
3606982-1,  or  3842072-X  (where  "X  ' 
denotes  any  number).  These  APUs  are 
installed  on  but  not  limited  to  the  following 
aircraft:  British  Aerospace  BAG  1-11  series; 
Boeing  707,  727,  and  737  series:  Locicheed 
L382  series:  and  McDonnell  Douglas  DC-«- 
70,  DC-9,  and  MD-68  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  APU  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  APUs  that  have 
been  modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordaii::e  with  p>aragraph  (c) 
of  this  AD  The  request  stiouJd  include  an 
assessmert  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  turbine  shroud  fragments  from 
exiting  the  APU  and  puncturing  the  APU 
compartment,  which  could  result  in  reduced 
fire  extinguishing  capability  in  the  APU 
compartment,  accomplish  the  following: 

(a)  For  flight  operable  APUs.  within  24 
months  after  the  effective  date  of  this  AD, 
accomplish  either  of  the  following: 

(1)  Install  a  containment  augmentation 
ring,  P/N  3616426-3.  in  accordance  with 
AlliedSignal  Aerospace  Alert  Service 
Bulletin  (ASB)  No.  GTCP85-19-A7189, 
Revision  1,  dated  July  19,  1996:  or 

(2)  Install  a  containment  augmentation 
ring,  P/N  3616426-1,  in  accordance  with 
AlliedSignal  Aerospace  ASB  No.  GTCP85- 
49-A6706.  Revision  2.  dated  November  28, 
1994,  AlliedSignal  Aerospace  ASB  No. 
GTCP85-49-A6706.  Revision  1,  dated 
November  12,  1993,  or  Garrett  ASB  No. 
GTCP85-*9-A6706,  Original,  dated 
December  7,  1992. 

(b)  For  APUs  that  are  operable  on  the 
ground  only,  within  36  months  after  the 
effective  date  of  this  AD,  accomplish  either 
of  the  following: 

(1)  Install  a  containment  augmentation 
ring,  P/N  3616426-3,  in  accordance  with 
AlliedSignal  Aerospace  ASB  No.  GTCP85- 
49-A7189,  Revision  1.  dated  July  19, 1996; 
or 

(2)  Install  a  containment  augmentation 
ring,  P/N  3616426-1,  in  accordance  with 
AlliedSignal  Aerospace  ASB  No  GTCP85- 
49-A6706,  Revision  2.  dated  November  28, 
1994,  AlliedSignal  Aerospace  ASB  No. 
GTCP85-49-A6706.  Revision  1,  dated 
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November  12, 1993,  or  Garrett  ASB  No. 
GTCP85-49-A6706,  Original,  dated 
December  7, 1992. 

(c)  An  alternative  method  of  cxmipliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircrafi 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  {14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  bo  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
July  31, 1996. 

Mark  C.  Fuliner, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-20396  Filed  &-9-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No  96-CE-;&-^0i 
RIN212&-AA64 

Airworthiness  Directives  Industrie 
Aeror.autiche  E  Meccaniche  Model 
Piaggio  P--180  Airplanes 

AGENCY:  Federal  .Aviation 
Administration,  DOT. 

ACTION;  Notice  of  proposed  rulemaking 
iNPRM). 

SUMMARY:  This  document  prnposes  to 
adopt  8  new  airworthines.*.  directive 
(AD)  that  would  apply  tc  certain 
Industrie  Aeronauliche  E  Meccaniche 
fl.  A.M.)  Mode.i  Piaggio  P-180  airplanes. 
The  proposeo  action  wouio  require 
replacing  certaiij  AlliedSignal 
Aerospace  outflow/safety  valves  in  the 
pressurization  system  wit^iew  or 
serviceable  valves.  Reports  of  cracking 
of  the  poppet  within  the  primary  and 
seconder}'  outflow  valves  pn  two  of  the 
affected  airplanes  promptjbd  the 
proposed  action.  Investigation  has 
revealed  problems  during  the 
manufacturing  proc^  of  certain 
AlliedSignal  outflo^^/safely  valves.  The 
actions  specified  by^e  proposed  AD 


are  intended  to  prevent  outflow/safety 
valve  cracking  and  subsequent  failure, 
which  could  result  in  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  October  7,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attentiou:  Rules  Docket  No.  96-CE-28- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
AlliedSignal  Aerospace,  Technical 
PubHcations.  Department  65-70,  P.O. 
Box  52170,  Phoenix,  Arizona  85072- 
2170.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above 

FOR  FURTHER  INFORMATiOK  CONTACT:  Mr. 
Edward  S.  Chalpin,  Program  Manager, 
Brussels  Aircrafi  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-IOOG 
Brussels,  Belgium;  telephone  (322)  51.S- 
2717;  facsimile  (322)  230-6899;  or  Mr. 
Roman  T.  Gabrys,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64105;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identif}'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  dtte  for  comments,  specified 
above,  will  be  f:onsidered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repon  that 


summarizes  each  FAA-public  contact  . 
concerned  with  the  substance  of  this 
proposal  vkrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-2&-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(RAI),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  I.A.M.  Model  Piaggio  P-180 
airplanes.  The  RAI  reports  cracking  of 
the  poppet  within  the  primary  and 
secondary  outflow/safety  valves  on  two 
of  the  affected  airplanes.  Investigation 
has  revealed  problems  during  the 
manufacturing  process  of  certain 
AlliedSignal  Aerospace  outfiow/scfety 
valves.  The  condition  is  traced  to  one  of 
two  lots  (batch-nms)  of  molded  poppets 
installed  in  valves  during  1991. 
Research  of  these  lots  has  revealed 
brittleness  of  these  parts,  which  is 
characteristic  of  improper  processing 
during  injection  molding.  Tensile  stress 
then  develops  upon  installation  of  the 
poppet,  which  leads  to  hairline  cracks. 
Small  cracks  have  no  effect,  but  can 
develop  into  larger  cracks  that  cause  an 
increase  in  the  vdve  operating  pressure, 
which  could  r«»sult  in  cabin 
depress  urizati  on . 

Applicable  Service  Inforroation 

AlliedSignal  Aerospace  has  issued 
Ser\ice  Bulletin  (SB)  103742-21-4059 
and  SB  103744-21-4060,  both  dated 
March  31, 1995.  These  service  bulletins 
specif\'  procedures  for  determining 
whether  an  LA.M.  Model  Piaggio  P-18C 
airplane  has  one  of  the  affected  outflow/ 
safety  valves  installed.  The  service 
bulletins  also  reference  'he  applicable 
outflow/safety  valves  as  follows: 


SB  referenced  in 

■ 1 

Vah/e  model 

Valve  serial  Nos. 

103742-21-4059  

103742-ALL 

21-121  through  21-131;  21-133  ttvougti  21-136;  21-138  ttirough 
21-140;  59-105;  79-116  through  79-119;  95-101;  and  95-102 
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SB  referenced  in 


103744-21-4060 


VaJve  model 


103744-ALL. 


Valve  senal  Nos. 


40-120;  40-126;  40-129;  40-131  through  40-134;  41-136;  41-137; 
41-139;  59-105;  59-108:  and  59-111. 


I.A.M.  Rinaldo  Piaggio  SB  No.  80-0084. 
dated  July  7,  1995.  references  the  above 
AlliedSignal  Aerospace  service 
bulletins. 

The  RAI  classified  these  service 
bulletins  as  mandatory  and  issued  RAI 
AD  95-224.  dated  August  22,  1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  Italy. 

Evaluation  of  All  Applicable 
Information 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral  - 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  R.'M  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RAI; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Provisions  of  the 
Proposed  Ai) 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  I.A.M.  Model  Piaggio 
P-180  airplanes  of  the  same  type  design 
that  are  registered  in  the  United  States 
and  have  an  AlliedSignal  Aerospace 
outflow/safety  valve  (referenced  above 
in  the  discussion  of  the  service 
information)  installed,  the  proposed  AD 
would  require  replacing  outflow/safety 
valves  with  new  or  serviceable  valves. 
Accomplishment  of  the  proposed 
replacement  would  be  in  accordance 
with  the  applicable  maintenance  or 
service  manual. 


Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  an 
interval  of  three  calendar  months  is  an 
appropriate  compliance  time  to  address 
the  identified  unsafe  condition  in  a 
timely  manner.  This  compliance  time 
was  deemed  appropriate  after 
considering  the  safety  implications,  the 
average  utilization  rate  of  the  affected 
fleet,  and  the  availability  of  the 
replacement  parts. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  32  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour. 
AlliedSignal  will  provide  parts  at  no 
cost  to  the  owner/operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,760  or  $1,920  per 
airplane.  The  FAA  knows  of  no  affected 
airplane  owner/operator  (of  the  3 
affected)  that  has  already  accomplished 
the  proposed  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101,  40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronautiche  E  Mecchaniche: 

Docket  No  96-CE-2a-AD, 
Applicability:  Model  Piaggio  P-180 
airplanes  (all  serial  numbers),  certificated  in 
any  category,  that  have  one  of  the  following 
AlliedSignal  Aerospace  outflow  safety  valves 
installed,  as  referenced  in  either  AlliedSignal 
Aerospace  Service  Bulletin  (SB)  103742-21- 
4059  or  S3  103744-21-4060.  both  dated 
March  31, 1995: 


SB  Ref-irenced  in 

Valve  model 

Valve  serial  Nos. 

103742-21-4059  

1 03742-ALL  

1 03744-ALI 

21-121  through  21-131;  21-133  through  21-136;  21-138  through 

103744-21-4060  

21-140;  59-105;  79-116  through  79-119;  95-101,  and  95-102. 
40-120;  40-126;  40-129;  40-^31  through  40-134;  41-136  41-137; 

41-139;  59-105;  59-108;  and  59-111. 

UMI 


Note  1;  The  above  .MliedSignal  Aerospace 
service  bulletins  are  referenced  in  I.A.M. 
Rinaldo  Piaggio  SB  No.  80-0084.  dated  Fuly 
>,  1995. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  m 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
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this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next 
three  calendar  months  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  outflow/safety  valve  cracking 
and  subsequent  failure,  which  could  result  in 
rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Replace  I  with  a  new  or  serviceable 
valve)  any  outflow/safety  valve  that  does  not 
have  one  of  the  following: 

(1)  The  valve  identification  plate  MOD 
RECORD  stamped  '"PCA"  (Poppet  Change 
Accomplished);  or 

(2)  A  valve  with  an  inked  ATD  Quality 
Assurance  "Functional  Test  (FT)"  stamp  that 
is  dated  June  1992,  or  later. 

(b)  As  of  the  effective  date  of  this  AD,  no 
outflow/safety  valve  that  is  referenced  in  the 
"Applicability"  section  of  this  AD  may  be 
installed  on  an  affiected  airplane. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (ACO),  FAA,  Europe, 
Africa,  and  Middle  East  Office,  do  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  AlliedSignal 
Aerospace,  Technical  Publications, 
Department  65-70,  P.O.  Boj<  52170,  Phoenix, 
Arizona  85072-2170;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  Gty.  Missouri,  on  August 
5, 1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  96-20395  Filed  8-9-96;  8:45  am] 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No  96-NM-41-ADJ 

RIN  212&-AA64 

Airworthiness  Directives:  Bntish 
Aerospace  Model  BAe  146  Senes 
Airplanes  and  Model  Avro  146-RJ 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Aaininistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  BAe  146  series 
airplanes  and  certain  Model  Avro  146- 
RJ  series  airplanes.  This  proposal  would 
require  a  one-time  inspection  to  detect 
corrosion  of  the  direction  link 
subassembly  of  the  main  landing  gear 
(MLG)  assembly,  and  repair  or 
replacement  of  the  direction  link 
subassembly  with  a  serviceable  unit,  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  failure  of  the  direction  link 
subassembly  due  to  corrosion.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  failures, 
which  can  result  in  directional  control 
problems  of  the  airplane  during  landing. 
DATES:  Comments  must  be  received  by 
September  23, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
41-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Limited,  Avro  International  Aerospace 
Division,  Customer  Support,  Woodford 
Aerodrome,  Woodford,  Cheshire  SK7 
IQR,  England.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATJON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  Invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM^l-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-41-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  British  Aerospace  Model 
BAe  146  series  airplanes  and  certain 
Model  Avro  146-RJ  series  airplanes. 
The  CAA  advises  that  it  has  received  a 
report  of  a  failure  of  a  direction  link 
subassembly  of  the  main  landing  gear 
(MLG).  Investigation  revealed  that  the 
direction  link  subassembly  was  not 
sealed  adequately  to  protect  it  from 
moisture.  Further  investigation  revealed 
that  ingress  of  moisture  resulted  in 
heavy  corrosion  on  the  threads  of  the 
direction  link  tube  and  the  eye  ends; 
this  led  to  the  failure  of  the  direction 
hnk  subassembly.  Such  failure  of  the 
direction  link  subassembly,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  problems  with 
the  directional  control  of  the  airplane 
during  landing. 
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Explanation  of  Relevant  Service 

Information 

British  Aerospace  has  issued  Service 
Bulletin  SB. 32-143.  dated  August  22. 
1995.  This  service  bulletin  describes 
proceduires  for  a  visual  inspection  to 
detect  corrosion  of  the  direction  link 
subassembly  of  the  MLG  assembly,  and 
repair  or  replacement  of  the  direction 
link  subassembly  with  a  serviceable 
part,  if  necessary.  The  service  bulletin 
also  describes  certain  follow-on 
procedures  (application  of  a  jointing 
compound  to  the  threads  of  the 
direction  link  tube)  if  light  surface 
corrosion  or  no  corrosion  is  detected. 
The  service  bulletin  also  refers  to 
Messier-Dowty  Service  Bulletin  146- 
32-127,  dated  August  21,  1995,  as  an 
additional  source  of  service  information. 
The  CAA  classified  the  British 
Aerospace  service  bulletin  as  mandatory 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

F.\As  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  F  AA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 

Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to  detect 
corrosion  of  the  direction  link 
subassembly  of  the  MLG  assembly,  and 
repair  or  replacement  of  the  direction 
hnk  subassembly  with  a  serviceable 
part,  if  necessary.  The  proposed  AD 
would  also  require  certain  follow-on 
procedures  (apphcation  of  a  jointing 
compound  to  the  threads  of  the 
direction  link  tube)  if  light  surface 
corrosion  is  detected  or  if  no  corrosion 
is  detected.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  British  Aerospace 
service  bulletin  described  previously. 


Cost  Impact 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$9,360,  or  $180  per  airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  the  link 
subassembly,  it  would  be  accomplished 
concurrently  with  the  required 
inspection  and  take  approximately  no 
more  work  hours  than  the  inspection 
itself.  Replacement  parts  would  cost 
approximately  $8,200  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  any  necessary  replacement  action  is 
estimated  to  be  $8,200  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  sigiuficant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft  Limited, 
AvTO  International  .Aerospace  Division 
(Formerly  BritLsh  .■\erospacp.  pic;  British 
.\ero8pace  Coimnerciai  Aircraft 
Limited!-  Docket  96-NM-41-AD. 

Applicability:  All  Model  BAe  146  series 
airplanes  and  Model  A\to  146-RJ  series 
airplanes,  as  listed  in  British  Aerospace 
Ser\'ice  Bulletin  SB. 32-143,  dated  August  22, 
1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  profKJsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  direction  link 
subassembly  of  the  main  landing  gear  (MLG), 
which  could  result  in  reduced  directional 
control  of  the  airplane  during  landing, 
accomplish  the  following: 

(a)  For  airplanes  that  have  accumulated 
8,000  or  more  landings  on  the  MIX^  assembly 
as  of  the  effective  date  of  this  AD,  or  on 
which  the  MLG  assembly  was  manufactiu^d 
or  last  overhauled  within  4  years  prior  to  the 
effective  date  of  this  AD:  Perform  a  visual 
insfjection  to  detect  corrosion  of  the  direction 
link  subassembly  of  the  MLG  assembly  at  the 
later  of  the  times  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  in  accordance  with 
British  Aerospace  Service  Bulletin  SB.32- 
143,  dated  August  22,  1995. 

Note  2:  British  Aerospace  Service  Bulletin 
SB. 32-143,  dated  August  22,  1995,  references 
Messier-Dowty  Service  Bulletin  146-32-127, 
dated  August  21, 1995,  as  an  additional 
source  of  service  information. 

(1)  Prior  to  the  accumulation  of  12,000 
total  landings,  or  within  5  years  since 
manufacture  or  last  overhaul,  whichever 
occurs  first.  Or 

(2)  Prior  to  the  accumulation  of  400 
landings  on  the  MLG  assembly  after  the 
effective  date  of  this  AD,  or  within  2  months 
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after  the  effective  date  of  this  AD,  whichever 
CKCurs  first. 

(b)  For  airplanes  not  subject  to  paragraph 
(a)  of  this  AD:  Perform  a  visual  inspection  to 
detect  corrosion  of  the  direction  link 
subassembly  of  the  MLG  assembly  at  the  later 
of  the  times  specified  in  paragraph  {b)(l)  or 
(b)(2)  of  this  AD.  in  accordance  with  British 
Aerospace  Service  Bulletin  SB. 32-143.  dated 
August  22. 1995. 

(1)  Prior  to  the  accumulation  of  4.000 
landings  on  the  MLG  assembly  after  the 
effective  date  of  this  AD.  Or 

(2)  Within  12  months  after  the  effective 
date  of  this  AD. 

(c)  If  no  corrosion  is  found  during  the 
inspection*tequired  by  paragraph  (a)  or  (b)  of 
this  AD:  Prior  to  further  flight,  perform  the 
follow-on  actions  in  accordance  with  British 
Aerospace  Service  Bulletin  SB.32-143.  dated 
August  22. 1995. 

Note  3:  "Follow-on  actions,"  as  sptecified 
in  this  AD.  include  applying  jointing 
compound  to  the  threads:  in  some  case, 
restoring  the  cadmium  plate:  and  applying 
sealant  to  the  exposed  threads  and 
castellations  on  the  direction  link 
subassembly.  These  actions  are  described  in 
detail  in  Messier-Dowty  Service  Bulletin 
146-32-127.  dated  August  21.  1995. 

(d)  If  light  surface  corrosion,  as  defined  in 
British  Aerospace  Service  Bulletin  SB.32- 
143,  dated  August  22. 1995,  is  detected 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD:  Prior  to  further  flight,  remove 
the  corrosion  and  perform  the  follow-on 
actions  in  accordance  with  the  service 
bulletin. 

(e)  If  any  corrosion  is  found  during  the 
inspection  required  by  p>aragraph  (a)  or  (b)  or 
this  AD,  and  that  corrosion  is  beyond  the 
limits  specified  in  British  Aerospace  Service 
Bulletin  SB.32-143,  dated  August  22, 1995: 
Prior  to  further  flight,  replace  the  link 
subassembly  in  accordance  with  the  service 
bulletin. 

(f)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  MLG  or  directional  link 
subassembly  unless  the  inspwction  and 
necessary  follow-on  actions  of  the  directional 
link  subassembly  specified  in  paragraphs  (a), 
(b),  (c).  and  (d)  of  this  AD  have  been 
performed,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB.32-143,  dated 
August  22,  1995. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
6, 1996 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-20429  Filed  8-9-96;  8:45  am) 

BILUNG  CODE  4910-13-U 

14  CFR  Part  39 

[Docket  No.  96-NM  '39  AD] 

RIN2120-AA64 

Airworthiness  Directives:  Jetstream 
Model  BAe  ATP  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to* 
certain  Jetstream  Model  BAe  ATP 
airplanes.  This  proposal  would  require 
repetitive  inspections  of  the  ram  air 
inlet  ducts  for  structural  integrity  and 
security  of  fasteners,  and  repairs,  if 
necessary.  This  proposal  also  provides 
an  optional  terminating  modification  for 
the  repetitive  inspections.  This  proposal 
is  prompted  by  a  report  of  the 
separation  of  a  ram  air  inlet  duct  from 
the  airplane  during  flight.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  separation, 
which  could  pose  a  hazard  to  persons  or 
property  on  the  ground. 
DATES:  Comments  must  be  received  by 
September  23,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
i:39-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 


Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  numbers  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUovdng 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-139-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-139-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
theUnited  Kingdom,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Jetstream  Model  BAe 
ATP  airplanes.  The  CAA  advises  that 
the  ram  air  inlet  duct  base  plate  flanges 
can  delaminate  and  allow  the  screws 
fastening  the  ducts  to  the  airplane  to 
pull  through  the  duct  base  plate.  These 
conditions,  if  not  corrected,  could  result 
in  the  separation  of  a  duct  from  the 
airplane  during  flight,  which  poses  a 
hazard  to  persons  or  property  on  the 
ground. 
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Explanation  of  Relevant  Service 
Information 

Jetstream  has  issued  Service  Bulletin 
BAe  ATP-21-36.  dated  January  3, 1996, 
which  describes  procedures  for 
inspecting  the  left  and  right  ram  air  inlet 
ducts,  to  detect  if  the  duct  base  plate 
flange  has  delaminated  and  the  screws 
fastening  the  ducts  to  the  airplane  are 
pulling  through  the  duct  base  plate;  this 
service  bulletin  also  describes 
procedures  for  repairing  these 
discrepancies  using  new  bolts  and 
washers.  The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  CAA 
Airworthiness  Directive  003-01-96  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

In  addition.  Jetstream  has  issued 
Service  Bulletin  BAe  ATP-21-37,  dated 
January  23.  1996.  which  describes  a  ram 
air  inlet  duct  modification  that 
terminates  the  need  to  perform  required 
repetitive  duct  inspections  and  repairs. 
This  modification,  which  would  prevent 
the  duct  from  separating  from  the 
airplane,  requires  the  bolting  of 
reinforcing  plates  to  the  base  flange  of 
the  duct.  The  CAA  classified  this 
service  bulletin  as  optional. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
the  inspection  of  the  airplane's  left  and 
right  ram  air  inlet  ducts  to  determine 
whether  the  duct  base  plate  flange  has 
delaminated  and  the  screws  fastening 
these  ducts  have  pulled  through  the 
duct  base  plate;  and  would  require 
repair,  if  necessary.  Thereafter,  the 
proposed  AD  also  would  require 
repetitive  inspections  and  repairs,  if 
necessary,  unless  an  optional 


terminating  action  is  performed  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figiires,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $600  per 
inspection,  or  $60  per  airplane,  per 
inspection. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accoitiplish  the  optional  terminating 
modification  provided  in  this  proposal, 
it  would  require  approximately  1.5  work 
hours  to  accomplish,  at  an  average  labor 
rate  of  $60  per  work  hour.  (This  work 
hour  figure  does  not  include  the  time 
necessary  for  sealant  to  cure.)  The  cost 
of  required  parts  would  be  nominal  and 
could  be  produced  locally  fi-om 
standard  materials.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
optional  terminating  modification  on 
U.S.  operators  is  estimated  to  be  $60  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS' 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft.  Ltd  (Formerly  British 
Aerospace  Commercial  Aircraft, 
Limited):  Docket  9&-NM-139-AD. 

Applicability:  Model  BAe  ATP  airplanes 
having  constructor  numbers  2002  through 
2063  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  unless 
accomplished  previously. 

To  prevent  the  separation  of  the  ram  air 
inlet  duct  from  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  50  flight 
hours  after  the  effective  date  of  this  AD, 
inspect  the  left  and  right  ram  air  inlet  ducts 
to  determine  whether  the  duct  base  plate 
flange  has  delaminated  and  the  screws 
fastening  the  duct  have  pulled  through  the 
duct  base  plate,  in  accordance  with  Jetstream 
BAe  ATP  Service  Bulletin  ATP-21-36,  dated 
January  3,  1996. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  250  flight  hours. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
service  bulletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  250 
flight  hours. 

(b)  Accomplishment  of  the  modification  of 
the  ram  air  inlet  ducts  in  accordance  with 
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Jetstream  BAe  ATP  Service  Bulletin  ATP-21- 
37,  dated  January  23  ,  1996,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-nS. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
6, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc  96-20430  Filed  8-9-96;  8:45  ami 

BIlUNG  code  4»10-13-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM96-11-O00] 

Capacity  Reservation  Open  Access 
Transmission  Tariffs 

August  2,  1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

technical  conference. 

SUMMARY:  On  July  18. 1996  (61  PR 
38663,  July  25,  1996),  the  Commission 
announced  that  it  will  convene  a  one- 
day  technical  conference  on  the  notice 
of  proposed  rulemaking  (61  PR  21847, 
May  10,  1996)  in  this  proceeding.  The 
proposed  rule  specifies  filing 
requirements  to  be  followred  by  public 
utilities  in  making  transmission  tariff 
filings  based  on  capacity  reservations 
for  all  transmission  users.  Persons 
wishing  to  participate  in  the  conference 
should  file  a  request  with  the  Secretary 
indicating  the  general  issue  or  issues 
they  wish  to  discuss  and  identifying  the 
party  or  parties  they  will  represent.  The 
agenda  and  format  for  the  technical 


conference  vdll  be  announced  at  a  later 

date. 

DATES:  The  technical  conference  will  be 

held  on  September  20, 1996,  beginning 

at  9:30  a.m.  Requests  to  participate  and 

issues  should  be  filed  on  or  before 

August  15,  1996. 

ADDRESSES:  The  conference  will  be  held 

at  the  Federal  Energy  Regulatory 

Commission,  888  First  St.,  NE, 

Washington,  DC  20426.  Pilings  should 

be  made  with  the  Office  of  the  Secretary 

at  the  same  address 

FOR  FURTHER  INFORMATION  CONTACT: 

David  D.  Withnell,  Federal  Energy 

Regulatory  Commission,  Office  of  the 

General  Counsel,  888  First  St.,  N.E., 

Washington,  D.C.  20426,  Telephone: 

(202)  208-2063. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-20441  Filed  8-9-96;  8:45  am) 

BILUNO  CODE  tT^^-0^-M 


ENVIRONMENTAL  PPOTEC^^ON 
AGENCY 

40  CFR  Part  81 
[NV-029-0001;  FRl -5549-6] 

Clean  Air  Act  ReclassiticatiO!"    Nevada 
Clark  County  Nonarta^nment  A,''ea, 
Carbon  Monoxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  find  that  the 
Clark  County,  Nevada  carbon  monoxide 
(CO)  nonattainment  area  has  met  the 
criteria  in  section  186(b)(4)  of  the  Clean 
Air  Act  (CAA):  it  exceeded  the  CO 
National  Ambient  Air  Quality  Standard 
(NAAQS)  once  in  1995;  it  has  adopted 
and  implemented  the  CAA  required 
moderate  nonattainment  area  control 
measures;  and,  it  has  demonstrated 
progress  towards  attaining  the  CO 
NAAQS.  As  a  result  of  this  finding,  EPA 
proposes  to  grant  a  one-year  extension 
of  Clark  County's  moderate  area 
attainment  date  from  December  31, 1995 
to  December  31,  1996.  EPA's  proposed 
finding  is  based  on  a  review  of 
monitored  air  quality  data  fof 
compliance  with  the  CO  NAAQS,  as 
well  as  the  air  quality  planning  progress 
of  Clark  Coimty.  If  EPA  takes  final 
action  on  this  proposed  finding,  the 
Clark  County  CO  nonattainment  area 
will  remain  classified  as  a  moderate  CO 
nonattainment  area  as  a  result  of 
extending  the  CAA  mandated 
attainment  date  for  one  year.  The 
intended  effect  of  extending  the 
attainment  date  is  to  allow  Nevada  and 


Clark  Couinty  either  to  fully  implement 

and  strengthen  current  CO  control 

measures,  or  to  adopt  additional  control 

measures  prior  to  the  1996-97  winter 

CO  season  in  an  effort  to  attain  the  CO 

NAAQS. 

DATES:  Written  comments  on  this 

proposal  must  be  received  by  September 

11, 1996. 

ADD~tSSES:  Written  comments  should 

Wallace  Woo,  Chief,  Plans  Development 
Section.  A-2-2.  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 
The  rulemaking  docket  for  this 
proposal.  Docket  No.  96-NV-PL-OOl, 
may  be  inspected  and  copied  at  the 
following  location  between  8  a.m.  and 
4:30  p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying  parts  of  the 
docket. 

U.S.  Environmental  Protection  Agency, 
Region  9,  Air  and  Toxics  Division, 
Plans  Development  Section,  A-2-2, 
75  Havklhome  Street,  San  Francisco, 
Cahfomia  94105. 

Copies  of  the  docket  are  also  available 
at  the  State  and  local  offices  listed 
below: 

Nevada  Division  of  Environmental 
Protection,  33TWest  Nye  Lane, 
Carson  City,  Nevada.  89710;  and, 
Clark  Coimty  Department  of 
Comprehensive  Planning,  500  South 
Grand  Central  Parkway,  Suite  3012. 
Las  Vegas,  Nevada,  89155-1741. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Wamsley.  A-2-2.  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105,  (415) 
744-1226. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classifications 

With  enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  imder  section 
107(d)(1)(C)  of  the  Clean  Air  Act  (CAA), 
each  carbon  monoxide  (CO)  area 
designated  nonattainment  prior  to 
enactment  of  the  1990  Amendments  was 
designated  nonattainment  by  op>eration 
of  law.  Under  section  186(a)  of  the  CAA, 
each  CO  area  designated  nonattainment 
imder  section  107(d)  was  also  classified 
by  op>eration  of  law  as  either 
"moderate"  or  "serious"  depending  on 
the  severity  of  the  area's  air  quahty 
problem.  CO  areas  with  design  values 
between  9.1  and  16.4  parts  per  million 
(ppm)  were  classified  as  moderate. 
States  containing  areas  that  were 
classified  as  moderate  nonattainment  by 
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operation  of  law  under  section  107(d) 
were  required  to  submit  State 
implementation  plans  (SIPs)  designed  to 
attain  the  CO  national  ambient  air 
quality  standard  (NAAQS)  as 
expeditiously  as  practicable  but  no  later 
than  December  31.  1995. 

On  November  6. 1991,  Claris  Coimty 
was  designated  nonattaiiunent  for  CO 
and  was  classified  as  a  "high"  moderate 
area  given  its  design  value  of  14.4  ppm 
(See  56  FR  56694).  Clark  County's 
nonattainment  designation  and 
classification  is  codified  at  40  CFR  part 
81.329.  The  moderate  area  SIP 
requirements  are  set  forth  in  section 
187(a)  of  the  CAA  and  differ  depending 
on  whether  the  area's  design  value  is 
eiuw  ui  duuvts  kci  p<iiia  per  miiiiuii 
(ppm).  With  its  design  value  of  14.4 
ppm.  Clark  County  is  required  to  meet 
the  "high"  moderate  nonattainment  area 
requirements  and  attain  the  CO  NAAQS 
by  December  31.  1995. 

B.  Reclassification  to  a  Serious 
Nonattainment  Area 

EPA  has  the  responsibility,  pursuant 
to  sections  179(c)  and  186(b)(2)  of  the 
CAA,  of  determining  within  six  months 
of  the  applicable  attainment  date, 
December  31,  1995,  whether  a  moderate 
area  has  attained  the  CO  NAAQS.  Under 
section  186(b)(2)(A),  if  EPA  finds  that  a 
moderate  area  has  not  attained  the  CO 
NAAQS.  it  is  reclassified  as  serious  by 
operation  of  law.  Pursuant  to  section 
186(b)(2)(B)  of  the  Act,  EPA  must 
publish  a  notice  in  the  Federal  Register 
identifying  areas  which  failed  to  attain 
the  standard  and  therefore  must  be 
reclassified  as  serious  by  operation  of 
law. 

EPA  makes  attainment  determinations 
for  CO  nonattainment  areas  based  upon 
whether  an  area  has  two  years  (or  eight 
consecutive  quarters)  of  clean  air  quality 
data.'  Section  179(c)(1)  of  the  Act  states 
that  the  attairmient  determination  must 
be  based  upon  an  area's  "air  quality  as 
of  the  attainment  date."  Consequently. 
EPA  will  determine  whether  an  area's 
air  quality  has  met  the  CO  NAAQS  by 
December  31. 1995  based  upon  the  most 
recent  two  years  of  air  quality  data 
entered  into  the  Aerometric  Information 
Retrieval  System  (AIRS)  data  base. 

EPA  determines  a  CO  nonattairunent 
area's  air  quality  status  in  accordance 


with  40  CFR  50.8  and  EPA  policy.  =  EPA 
has  promulgated  two  NAAQS  for  CO:  an 
eight-hour  average  concentration  and  a 
one-hour  average  concentration. 
Because  there  were  no  violations  of  the 
one-hour  standard  in  the  Clark  County 
area  in  1994  and  1995.  this  notice 
addresses  only  the  air  quality  status  of 
the  Clark  County  area  with  respect  to 
the  eight-hour  standard.  The  eight-hour 
CO  NAAQS  requires  that  not  more  than 
one  non-overlapping  eight-hour  average 
per  year  per  monitoring  site  can  exceed 
9.0  ppm  (values  below  9.5  are  rounded 
down  to  9.0  and  they  are  not  considered 
exceedances).  The  second  exceedance  of 
the  eight-hour  CO  NAAQS  at  a  given 
monitoring  site  within  the  same  year 
constitutes  a  violation  of  the  CO 
NAAQS. 

C.  Attainment  Date  Extensions 

If  a  state  does  not  have  the  two 
consecutive  years  of  clean  data 
necessary  to  show  attaiimient  of  the 
NAAQS.  it  may  apply,  under  section 
186(a)(4)  of  the  CAA.  for  a  one  year 
attainment  date  extension.  At  its 
discretion.  EPA  may  grant  an  extension 
if  the  area  has:  (1)  measured  no  more 
than  one  exceedance  of  the  CO  NAAQS 
at  any  monitoring  site  in  the 
nonattainment  area  in  the  year 
preceding  the  extension  year,  and  (2) 
complied  with  the  requirements  and 
commitments  pertaining  to  the 
applicable  implementation  plan  for  the 
area.  Under  section  186(a)(4),  EPA  may 
grant  up  to  two  one  year  extensions  if 
these  conditions  have  been  met. 

The  Administrator's  authority  to 
extend  attainment  dates  for  moderate 
areas  is  discretionary.  Section  186(a)(4) 
of  the  Act  provides  diat  the 
Administrator  "may"  extend  the 
attainment  date  for  areas  meeting  the 
minimum  requirements  specified  above. 
The  provision  does  not  dictate  or 
compel  EPA  to  grant  extensions  to  such 
areas.  Therefore,  EPA  will  examine  the 
moderate  area's  air  quality  planning 
progress  and  wrill  be  disinclined  to  grant 
an  attainment  date  extension  unless  a 
State  has.  in  substantial  part,  addressed 
its  moderate  area  CO  planning 
obligations.  To  determine  if  the  State 
has  substantially  met  these  plaiming 
requirements.  EPA  will  review  the 
State's  attainment  date  extension 


application  to  assess  whether  the  State 
has:  (1)  adopted  and  substantially 
implemented  control  measures  to  satisfy 
the  requirements  for  a  moderate  CO 
nonattainment  area;  and,  (2)  that 
reasonable  further  progress  is  being  met 
for  the  area. 

If  the  State  cannot  make  a  sufficient 
demonstration  that  the  area  has  met  the 
extension  criteria  described  above  and 
EPA  determines  that  the  area  has  not 
demonstrated  attainment  of  the  CO 
NAAQS.  then  the  area  will  be 
reclassified  as  serious  by  operation  of 
law  pursuant  to  section  186(b)(2)  of  the 
Act.  If  an  extension  is  granted,  then,  at 
the  end  of  the  extension  year,  EPA  will 
review  the  area's  air  quality  data  to 


dct 


if  »u 


r%   -^roo 


has  attained  the 


CO  NAAQS.  Recall  that  CO  areas  must 
have  two  consecutive  years  of  clean  air 
quality  data  to  demonstrate  attainment. 
Consequently,  if  the  area  measures  a 
violation  of  the  CO  NAAQS  during  the 
extension  year,  the  area  will  be  imable 
to  qualify  for  a  second  one  year 
extension.  Then,  once  EPA  makes  a 
finding  of  failure  to  attain  the  CO 
NAAQS,  the  moderate  area  will  be 
reclassified  as  serious  by  operation  of 
law. 

II.  Today's  Action 

In  today's  action,  EPA  proposes  to 
find  that  the  Clark  County  CO 
nonattainment  area  has  met  the  criteria 
in  section  186(b)(4)  of  the  CAA.  thereby 
qualifying  for  a  one  year  attainment  date 
extension.  As  a  result  of  this  finding. 
EPA  proposes  to  grant  a  one-year 
extension  of  Clark  County's  moderate 
area  attainment  date  from  December  31, 
1995  to  December  31.  1996.  This 
proposed  finding  is  based  on  both  EPA's 
review  of  1994  and  1995  monitored  air 
quality  data  for  compliance  with  the  CO 
NAAQS  and  EPA's  review  of  Clark 
County's  application  for  an  attainment 
date  extension. 

A.  Ambient  Air  Monitoring  Data 

The  following  table  lists  the  location 
and  dates  that  the  eight-hour  CO 
NAAQS  of  9  ppm  has  been  exceeded  in 
Clark  County  during  1994,  1995.  and 
1996.  Although  the  attaimnent  and 
extension  criteria  address  the  1994  and 
1995  data,  the  1996  data  is  relevant  to 
later  discussion  in  this  section. 


UMI 


'  See  memorandum  &om  Sally  L.  Shaver, 
Director,  Air  Quality  Strategies  and  Standards 
Division.  EPA.  to  Regional  Air  Office  Directors, 
entitled  "Criteria  for  Granting  Attainment  Date 
Extensions,  Making  Attainment  Determinations, 


and  Determinations  of  Failure  to  Attain  the  NAAQS 
for  Moderate  CO  Nonattainment  Areas,"  October 
23,  1995  (Shaver  memorandum). 


2  See  memorandum  from  William  G.  Laxton, 
Director,  Technical  Support  Division,  entitled 
"Ozone  and  Carbon  Monoxide  Design  Valup 
Calculations",  June  18, 1990.  See  also  Shaver 
memorandum. 
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EXCEEDANCES  OF  3-OuP  CARBON  MONOXIDE  NATIONAL  AmBiEN'  Ac  QUALITY  STANDARD'  in  the  Clark  County, 

Nevada  Nonatta''^^rlert  Area 


MonitorinQ  Sits 


2860  East  Charleston  Blvd 


ppm 


1994 


Concen. 


10.6  ppm 

9.5  ppm 

9.6  ppm 
9.6  ppm 
10.9  ppm 


Date 


1/4 

1/21 

1/22 

12/1 

12/17 


1995 


Concen. 


lOJZppm 


^  The  eight-txxjr  cartx>n  monoxide  NAAQS  is  9  parts  per  miUion. 

*  Concen.  -  morttored  carton  monoxide  concentration  in  parts  per  million. 


Date 


11/23 


1996 


Concen. 


10.1  ppm 
10.3  ppm 

10.2  ppm 


Date 


1/6 

1/14 

3/10 


1.  1994  Data 

During  calendar  year  1994,  Clark 
County  exceeded  the  eight-hour  CO 
NAAQS  five  times.  All  of  these 
exceedances  occurred  at  the  East 
Charleston  monitoring  site.  These 
exceedances  total  four  violations  of  the 
CO  NAAQS. 

2.  1995  Data 

During  calendar  year  1995,  Clark 
County  exceeded  the  eight-houi  CO 
NAAQS  once  at  the  East  CharJestoa 
monitoring  site.  Consequently,  there 
were  no  violations  of  the  CO  NAAQS  in 
1995. 

3.  1996  Data 

During  the  first  quarter  of  1996,  Clark 
County  exceeded  the  eight-boui  CO 
NA^QS  three  times;  aU  at  the  East 
Charleston  monitoring  site.  These 
exceedances  total  two  violations  of  the 
CO  NAAQS. 

4.  Discussion  of  CO  NAAQS 
Exceedances  During  the  1995-96  Winter 
CO  Seascn 

Clark  Coimty  meets  the  first  statutory 
criterion  for  an  attainment  date 
extension  by  having  no  more  than  one 
exceedance  of  the  CO  NAAQS  in  the 
nonattainment  area  in  1995.  However, 
this  achievement  is  clouded  by  three 
exceedances  of  the  CO  NAAQS  during    ' 
January  and  March  1996.  Furthermore, 
Clark  County  raised  several  concerns 
with  the  East  Charleston  monitoring  site 
suggesting  that  siting  problems  biased 
the  data  collected  there. 

a.  Clark  Coimty  Concerns  with  East 
Charleston  Monitoring  Site 

In  recent  correspondence  from  Clark 
County  to  EPA,  Clark  County  raised 
several  concerns  with  the  siting  of  the 
East  Charleston  monitor  and  proposed 
several  changes  to  the  Clark  County 
monitoring  network.-^  Clark  Coimty 


3  See  correspondence  from  Michael  Naylor,  Ckrk 
Co.  Health  District  to  John  Kennedy.  U.S. 
Environmental  Protection  Agency,  February  7, 
1996. 


asserted  that  the  configuration  of  the 
East  Charleston  monitoring  site  is 
inconsistent  with  the  requirements  for 
National  Air  Monitoring  Station 
(NAMS)  given  in  the  C^e  of  Federal 
Regulations  (see  40  CFR  Part  58.)  Qark 
County's  specific  concerns  were  as 
follows:  (a)  several  trees  located  less 
than  ten  meters  from  the  station  and 
adjacent  block  walls,  north  and  west  of 
the  station,  impede  the  air  flow  around 
the  monitor;  (b)  the  current  probe  height 
is  less  than  two  meters  above  the  top  of 
the  block  wall,  Clark  County  suggest&it 
should  be  three  meters  or  more;  and,  (c) 
vehicle  emissions  from  a  nearby 
apartment  complex  parking  lot  may  be 
causing  a  bias  of  approximately  1.0  ppm 
during  high  CO  episodes.  In  sum,  Clark 
County  asserts  that  air  flow  obstructions 
reducing  windspeed  in  and  aroimd  the 
sampling  probe  along  with  a  potential 
source  of  nearby  vehicle  emissions  both 
contribute  to  bias  the  East  Charleston 
data.  Clark  County  suggests  that  this 
total  bias  may  contribute  1.4  ppm  or 
approximately  10%  to  the  1995  high  CO 
value  of  10.3  ppm. 

Because  of  these  concerns,  Clark 
County  asked  EPA  to  delay  a  finding  of 
attainment  or  nonattainment  for  the  CO 
NAAQS  until  new  CO  data  is  collected 
during  October  to  December  of  1996  at 
new  monitoring  sites.  Towards  this  end, 
Clark  County  proposed  the  following 
actions:  (a)  to  relocate  the  East 
Charleston  monitoring  station  within 
the  same  neighborhood;  (b)  to  increase 
the  number  of  EPA  recognized 
neighborhood  sites  by  adding 
monitoring  sites  at  East  Sahara  and  East 
Flamingo  Boulevards;  (c)  to  identify  and 
add  a  suitable  microscale  monitoring 
station  with  high  pedestrian  traffic;  and, 
(d)  to  request  designation  of  the  Paul 
Meyer  Park  monitor  in  Spring  Valley  as 
a  background  CO  monitoring  site. 

In  response  to  Clark  County's 
concerns  and  proposal,  EPA  and  Clark 
County  have  agreed  to  revise  the  CO 
monitoring  network  in  Clark  County. 
The  present  East  Charleston  monitoring 
site  will  continue  to  operate  according 


to  all  applicable  protocols  until  its  lease 
expires  in  1997.  Three  new  monitoring 
sites  will  be  added  to  the  Clark  County 
air  quality  monitoring  system  before  the 
1996-97  vmiter  CO  season:  two 
neighborhood  scale  sites,  one  at  Sunrise 
Acres  Elementar\'  School  and  the  other 
at  Crestwood  Elementary  School  in  the 
East  Charleston  area;  and,  a  microscale 
site  on  Las  Vegas  Boulevard  at 
Tropicana.  Both  the  neighborhood  fcale 
site  at  Sunrise  Acres  Elementary  School 
and  the  microscale  site  ob  Las  Vegas 
Boulevard  will  be  potential  National  Aii 
Monitoring  Stations.  As  such,  they  most 
meet  federal  monitoring  reouirements 
and  their  siting  and  operating  protocols 
are  subject  to  EPA  approval.  To 
determine  accurately  and  scientifically 
the  air  quality  status  of  Clark  County  in 
1996,  it  is  essential  that  Claric  County 
install  these  three  new  monitoring  sites 
before  October  1 ,  1996  and  operate  them 
correctly  during  the  1996-97  winter  CO 
season. 

b.  EPA  Review  of  Other  CO  Data 
Collected  in  East  Charleston  Area 
During  1995-96  Winter  CO  Season 

During  the  1995-96  winter  CO  season, 
two  special  purpose  CO  monitoring  sites 
were  operated  vnthin  a  city  block  of  the 
East  Charleston  monitoring  station:  the 
"Proximity"  site  (2850  East  Charleston 
Boulevard)  and  the  "Microscale"  (2801 
East  Charleston  Boulevard)  site.  The 
data  collected  at  these  monitoring  sites 
are  not  used  for  regulator}-  purposes  and 
these  monitors  may  have  siting  issues 
independent  of  those  at  the  East 
Charleston  station. 

However,  EPA  staff  examined  the  data 
collected  at  these  two  sites  and 
compared  them  to  the  data  obtained  at 
the  East  Charleston  station  over  the 
1995-96  winter  CO  season  on  the  days 
where  exceedances  of  the  CO  NAAQS 
were  observed  at  any  of  the  three 
monitors.  For  these  days,  EPA  compared 
the  eight-hour  maximum  average  value 
at  the  three  sites  to  determine 
qualitatively  the  extent  of  the  CO 
problem  in  the  East  Charleston  area  and 
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the  extent  of  any  inconsistencies 
between  East  Charleston  data  and  data 
collected  at  other  CO  monitors  in  the 
area. 

The  comparison  shows  that  data  from 
the  three  sites  were  very  similar.  On  the 
exceedfmce  days,  the  daily  maximum 
eight-hour  average  values  almost  always 
occurred  during  the  same  time  period  at 
all  three  sites.  Also,  on  the  nine  days 
where  an  exceedance  of  the  CO  NAAQS 
was  observed  at  any  of  the  three 
monitors.  East  Charleston  recorded 
three  exceedances,  Proximity  recorded 
five  exceedances,  and  Microscale 
recorded  seven  exceedances.  This 
suggests  that  exceedances  at  East 
Charleston  did  not  appear  to  be 
anomalies  solely  derived  from  siting 
problems.  Ambient  CO  values  near  or 
above  the  CO  NAAQS  appear  to  occur 
consistently  m  the  East  Charleston  area. 

The  exception  was  the  period 
between  November  30.  1995  and 
December  21,  1995  when  the  East 
Charleston  monitoring  site  was  operated 
under  a  different  protocol.  The  sampling 
probe  height  at  East  Charleston  was 
raised  from  3.7  meters  to  14.2  meters 
while  the  sampling  probes  at  the 
Proximity  and  Microscale  sites 
remained  at  10  and  3.5  meters 
respectively.  Data  collected  in  January 
1996  suggest  that  CO  values  observed  at 
the  East  Charleston  monitor  during  this 
November/December  timeframe  were 
lower  than  they  othenArise  might  have 
been  due  to  the  difference  in  probe 
height.  Parallel  monitoring  at  the  two 
different  probe  heights  during  the 
January  1996  exceedances  show  CO 
values  were  11-13%  lower  at  14.2 
meters  tlian  when  measured  at  3.7 
meters-*.  Also,  in  contrast,  where  the 
East  Charleston  site  measured  no 
exceedances  of  the  CO  NAAQS  during 
this  timeframe,  the  Proximity  site 
measured  CO  values  greater  than  the  CO 
NAAQS  once  and  the  Microscale  site 
measured  CO  values  greater  than  the 
N.^AQS  three  times.  After  December  21, 
1995.  Clark  County  returned  the  East 
Charleston  sampling  probe  to  3.7  meters 
at  EPA's  request.'  EPA's  request  was 
consistent  with  the  National  Air 
Monitoring  Station  operating  protocols 
used  at  the  East  Charleston  site  since  its 
inception  fifteen  years  ago. 

In  summeiry.  data  exists  in  addition  to 
the  data  collected  at  East  Charleston  to 
suggest  that  frequency  and  severity  of 


'See  February  7.  1996  Michael  Naylor  to  John 
Kennedy  correspondence  at  page  6.  January  1996 
exceedances  were  approximately  10.3  ppm, 
tneasured  at  3.7  meters,  while  CO  values  measured 
at  14.2  meters  were  approximately  9.0  ppm. 

'  See  correspondence  from  David  P.  Howekamp. 
U.S.  Environmental  Protection  Agency  to  Michael 
Naylor.  dated  December  15, 1995. 


exceedances  of  the  CO  NAAQS  at  the 
East  Charleston  site  do  not  appear  to  be 
anomalies  solely  derived  from  site 
problems.  Under  predictable  weather 
patterns  and  meteorology,  ambient  CO 
values  near  or  above  the  CO  NAAQS 
occur  consistently  in  the  East 
Charleston  area. 

5.  Conclusion 

Clark  Coimty  meets  the  first  statutory 
criterion  for  an  attainment  date 
extension  by  having  no  more  than  one 
exceedance  of  the  CO  NAAQS  in  the 
nonattainment  area  in  1995.  However, 
this  achievement  is  clouded  by  3 
exceedances  of  the  CO  NAAQS  in 
January  and  March  of  1996. 

EPA  will  not  disqualify  the  January  to 
March  winter  1996  CO  season 
monitoring  data  from  the  East 
Charleston  station  without  further 
review  and  conclusive  evidence  that  it 
is  inaccurate.  Clark  County  should 
operate  the  East  Charleston  monitor 
according  to  proper  protocols  through 
the  coming  1996-97  winter  CO  season 
in  parallel  with  the  new  monitors  at 
Sunrise  Acres  Elementary  School, 
Crestwood  Elementary  School,  and  on 
Las  Vegas  Boulevard  &  Tropicana.  Then, 
in  collaboration  with  Nevada  Division 
of  Environmental  Protection  and  the 
Clark  Coimty  Health  District.  EPA  will 
compare  the  East  Charleston  data  to  data 
from  the  replacement  site  at  Simrise 
Acres  Elementary  School  to  determine 
what  bias,  if  any,  exists  in  the  East 
Charleston  data.  In  early  1997,  EPA  will 
use  the  data  from  Crestwood  Elementary 
School  and  Las  Vegas  Boulevard,  along 
with  data  from  the  rest  of  the  Clark 
Coujity  air  quahty  monitoring  network, 
to  determine  Clark  County's  air  quality 
status. 

B.  Review  of  Clark  County's  Attainment 
Date  Extension  Request 

On  March  28,  1996,  Nevada  submitted 
Clark  County's  application  for  a  one- 
year  extension  of  the  moderate  CO 
attaiiunent  date  from  December  31,  1995 
to  December  31, 1996.*  Clark  County 
does  not  have  two  consecutive  years  of 
clean  data  needed  to  show  attainment  of 
the  CO  NAAQS.  So,  as  discussed  earlier, 
EPA  may  grant  a  one  year  attainment 
date  extension  if  Clark  County  meets  the 
following  two  criteria:  (1)  no  more  than 
one  exceedance  of  the  CO  NAAQS  at 
any  monitoring  site  in  the 
nonattainment  area  in  1995,  and  (2) 
compliance  with  the  requirements  and 
commitments  pertaining  to  the 
appUcable  implementation  plan  for  the 


area.  Having  reviewed  Clark  County's 
ambient  air  quality  data  for  exceedances 
of  the  CO  NAAQS,  the  remainder  of  this 
proposal  will  review  whether  or  not 
Clark  County  meets  the  second 
criterion. 

1.  Review  of  SIP  Implementation  and 
Compliance 

To  determine  whether  or  not  Nevada 
and  Clark  County  have  complied  with 
the  appUcable  SIP.  EPA  will  examine 
the  air  quality  planning  progress  made 
in  Clark  County.  In  this  assessment, 
EPA  will  review  recent  State 
implementation  plan  submittals  and  the 
extension  apphcation  to  determine  if 
Nevada  and  Clark  County  have:  (a) 

p(^r>ntoH  anrl  imnlpmpTitpH  thfi  rontrni 

measures  needed  to  satisfy  the  CAA 
requirements  for  a  moderate  CO 
nonattainment  area;  and  (b)  made 
reasonable  further  progress  towards 
meeting  the  CO  NAAQS.  These  criteria 
are  used  as  part  of  determining 
compliance  with  the  applicable  SIP 
because  Nevada  and  Clark  County  have 
recently  submitted  amendments  to 
several  of  these  moderate  area  control 
measures.  EPA  has  yet  to  review, 
approve,  and  include  these  recent 
amendments  in  the  applicable  SIP.  ■ 

a.  CompUance  With  Moderate  Area 
Planning  Requirements 

The  C/VA  requires  moderate  CO 
nonattainment  areas,  such  as  Clark 
County,  to  implement  the  following    ^ 
control  measures  and  plaiming 
requirements:  (a)  enhanced  inspection 
and  maintenance  of  motor  vehicles 
(enhanced  I/M)  for  CO;  (b)  an 
oxygenated  fuels  program  requiring 
gasoline  to  be  sold  with  2.7%  oxygenate 
by  weight:  (c)  areawide  vehicle  miles 
traveled  (VMT)  forecasts  and  linked 
contingency  measures;  (d)  a 
demonstration  of  attainment  for  the  CO 
N.A.AQS;  and,  (ej  any  additional  control 
measures  needed  to  attain  the  CO 
NAAQS.'' 

Nevada  has  submitted  two  enhanced 
I/M  programs  for  Clark  County.  Nevada 
submitted  its  first  enhanced  I/M 
program  on  July  28,  1994.  It  was 
intended  to  comply  with  EPA 
regulations  extant  at  the  time  (see  57  FR 
52950.  November  5,  1992).  Since  then. 
Nevada  redesigned  its  enhanced  I/M 
program  to  take  advantage  of  increased 
flexibilitv  offered  bv  EPA's  revised 


*See  "1996  Extension  Year  Application  for  the 
L.as  Vegas  Valley  Carbon  Monoxide  Nonattainment 
Area,"  Clark  County  Department  of  Comprehensive 
Planning.  March  1996. 


'For  more  information  on  air  quality  plarming 
requirements,  see  section  187(a)  of  the  CAA.  the 
"General  Preamble  to  Title  1  of  the  CAA"  (57  FR 
13498-13570,  April  16,  1992  and  57  FR  18070- 
18077,  April  28,  19921.  and  the  "Technical  Support 
Document  to  Aid  States  with  the  Development  of 
Carbon  Monoxide  State  Implementation  Plans" 
(EP.A-452/R-92-O03,  July  1992) 
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enhanced  I/M  program  regulations  (see 
60  FR  48029,  September  18,  1995). 
Thus,  Clark  County's  present  enhanced 
I/M  program  is  designed  to  meet  EPA's 
"low"  enhanced  I/M  performance 
standard.  Nevada  submitted  this 
program  to  EPA  on  March  20, 1996. 
This  low  enhanced  I/M  program  was  not 
fully  implemented  in  Clark  County 
during  the  1995-96  winter  CO  season. 
In  September  1995,  Nevada  began 
implementing  its  low  enhanced  I/M 
program.  Program  improvements 
included  connecting  test  analyzers  to  a 
common  network  over  approximately 
290  inspection  stations.  However,  on 
road  testing  of  the  in-use  registered 
motor  vehicle  population  (remote 
sensing}  was  iioi  iiapltuumiled  during 
the  1995-96  winter  CO  season.  Nevada 
is  scheduled  to  begin  remote  sensing  in 
July  1996. 

Requiring  a  minimum  2.5%  oxygenate 
by  weight,  Clark  County  first 
implemented  its  oxygenated  fuels 
program  in  November  of  1989.  By 
November  1991,  the  oxygenated  fuels 
regulation.  Health  District  Regulation — 
Section  .S3,  was  revised  to  meet  the 
minimum  2.7%  oxygenate  by  weight 
requirement  of  the  CAA.  Clark  County 
submitted  this  regulation  to  EPA  on  July 
6,  1992.  Since  this  submittal,  Clark 
County  has  revised  its  oxygenated  fuels 
regulation  several  times  v«thin  the  2.7% 
oxygenate  content  requirement.  Clark 
County's  latest  submittal  of  the 
oxygenated  fuels  regulation  (revised  and 
adopted  July  27,  1995)  to  EPA  was  on 
October  4, 1995.  . 

Clark  County  provided  vehicle  miles 
traveled  forecasts,  contingency 
measures,  and  an  attainment 
demonstration  in  three  CO  plan 
submittals.  Clark  County  submitted  its 
first  CO  plan  on  November  17, 1992  to 
comply  with  the  CO  plan  submittal 
requirements  of  the  CAA.  Then,  Clark 
County  provided  a  second  revised  plan 
submittal  on  October  4, 1995.  The 
second  revision  was  required  due  to 
changes  in  the  enhanced  I/M  program 
and  resulting  changes  in  Clark  County's 
CO  control  strategy.  Clark  County 
submitted  the  third  revised  CO  plan  on 
November  8, 1995  including  State  and 
local  commitments  to  control  measures 
in  2000  and  2010.  Assuming 
implementation  of  these  enforceable 
commitments  allowed  transportation 
planning  agencies  to  demonstrate  that 
current  transportation  plans  and 
programs  v^rill  conform  to  the  CO  plan's 
emissions  budget  in  2000  and  2010. 

Also,  in  the  October  4,  1995  CO  plan 
submittal,  Clark  Coimty  included  a 
vrtntertime  Reid  vapor  pressure  (RVP) 
fuel  requirement,  a  control  measure  not 
required  by  the  CAA.  However,  Clark 


County  determined  that  this  added 
measure  was  needed  to  attain  the  CO 
NAAQS.  The  Nevada  Board  of 
Agriculture  subsequently  amended  the 
Nevada  Administrative  Code  to  require 
a  wintertime  RVP  of  9  pounds  per 
square  inch  (psi). 

In  conclusion,  Clark  County  has 
adopted  and  submitted  items  addrfcsing 
the  planning  requirements  of  the  CAA 
for  moderate  CO  areas.  Clark  Coimty's 
adopted  CO  control  strategy  for  the 
1995-96  winter  CO  season  included  the 
following  elements:  a  low  program 
standard  enhanced  vehicle  I/M  program, 
a  2.7%  oxygenated  fuels  program,  and  a 
wintertime  RVP  requirement.  However, 
the  low  enhanced  I/M  program  was  not 
fully  implemented  during  the  1995-96 
v^rinter  CO  season.  EPA  expects  Clark 
County's  enhanced  I/M  program  to  be 
fully  implemented  before  the  1996-97 
winter  CO  season.  Furthermore,  Clark 
County  submitted  to  EPA  all  CAA 
required  plan  elements  such  as  VMT 
forecasts,  contingency  measures,  and  an 
attainment  demonstration  for  the  CO 
NAAQS. 

b.  Reasonable  Further  Progress  Towards 
Meeting  the  CO  NAAQS 

Both  the  number  and  severity  of 
violations  of  the  CO  NAAQS  have 
decreased  since  1990.^  In  1990,  Clark 
County  violated  the  CO  NAAQS  thirteen 
times  with  a  14.2  ppm  design  value.  In 
comparison,  during  1995,  Clark  Coiuity 
exceeded  the  CO  NAAQS  once  with  a 
9.2  ppm  design  value.  The  frequency 
and  severity  of  CO  NAAQS  violations 
have  decreased.  Furthermore,  these 
improvements  in  air  quality  coincide 
with  implementation  of  the  control 
measures  described  above,  especially 
the  oxygenated  fuels  program. 

2.  Conclusion 

Given  the  planning  actions  and 
reasonable  further  progress  by  Clark 
County,  EPA  proposes  that  Clark  County 
meets  the  second  statutory  criterion 
required  for  a  one  year  attainment  date 
extension:  it  has  adopted,  submitted, 
and,  for  the  most  part,  implemented,  the 
control  measures  needed  to  satisfy  the 
requirements  for  a  moderate  CO 
nonattaiiunent  area;  it  has  adopted  and 
submitted  the  planning  requirements  for 
a  moderate  CO  area;  and,  it  has  made 
reasonable  further  progress  towards 
meeting  the  CO  NAAQS. 


"See  Attachments  1-4  to  "1996  Extension  Year 
Application  for  the  Las  Vegas  Valley  Carbon 
Monoxide  Nonattainment  Area."  Clark  County 
Department  of  Comprehensive  Planning,  March 
1996. 


m.  Conseqaences  of  Today's  Action 

If  EPA  takes  final  action  on  this 
proposed  finding  that  Clark  County  has 
met  the  criteria  for  an  attainment  date 
extension,  then  Clark  Coimty  will  be 
granted  a  one  year  attainment  date 
extension  and  will  remain  classified  as 
a  moderate  CO  nonattaiimient  area. 
After  December  31. 1996,  EPA  will 
again  review  the  air  quality  data  for 
Clark  County  to  determine  if  it  has 
attained  the  CO  NAAQS. 

If  Clark  Coimty  measures  violations  of 
the  CO  NAAQS  during  1996.  the  area 
will  be  unable  to  qualify  for  a  second 
one  yey  extension.  Then,  after  an  EPA 
finding  of  failure  to  attain  the  CO 
NA_AQS,  Clark  Count}'  would  be 
reclassified  as  a  serious  carbon 
monoxide  nonattainment  area  by 
operation  of  law. 

IV.  Executive  Order  (EG)  12866 

Under  E.O.  12866,  58  FR  51735 
(October  4, 1993),  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  OMB  review,  economic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(fl, 
including,  under  paragraph  (1),  that  the 
rule  may  "have  an  annuaJ  effect  on  the 
economy  of  $1 00  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubfic  health  cr  safety,  or 
State,  local,  or  tribal  governments  or 
communities." 

The  Agency  has  determined  that 
extending  attainment  dates,  as  proposed 
today,  would  not  result  in  the  effects 
identified  in  section  3(f).  Under  section 
186(a)(4)  of  the  CAA,  attaiiunent  date 
extensions  are  based  upon  air  quality 
conditions  and  planning  considerations 
and  are  either  administrative  in  nature, 
or  must  occur  by  operaticm  of  law  in 
light  of  certain  air  quafity  conditions. 
They  do  not,  in-and-of-themselves, 
impose  any  new  requirements  on  any 
sectors  of  Uie  economy. 

V.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  ePa  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
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proBt  enteqirises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

As  discussed  in  section  IV.  of  this 
notice,  attainment  date  extensions 
under  section  186(a)(4)  of  the  CAA  do 
not  create  any  new  requirements. 
Therefore,  I  certify  that  today's 
proposed  action  does  not  have  a 
significant  impact  on  small  entities. 

VI.  Unfunded  Mandates 

Under  sections  202.  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
mto  law  on  March  22,  1995,  EPA  must 
assess  whether  various  actions    ♦ 
undertaken  in  association  with 
proposed  or  iinai  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local  or 
tribal  governments  in  the  aggregate.  EPA 
believes,  as  discussed  above,  that  the 
proposed  finding  that  Clark  County 
nonatteiinment  area  meets  the  criteria  in 
section  186(a)(4)  and  thereby  qualifies 
for  an  attainment  date  extension  is  a 
factual  determination  based  upon  air 
quality  considerations  and  must  occur 
by  operation  of  law  and,  hence,  does  not 
impose  any  Federal  intergovernmental 
mandate,  as  defined  in  section  101  of 
the  Unfunded  Mandates  Act. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control,  hitergovemmental 
relations,  Carbon  monoxide. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  22.  1996. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc.  96-20370  Filed  8-»-96;  8:45  am] 

SiLLING  COO€  i56-)-50-P      ■ 


40  CFR  Part  81 

;^A  54-7127:  FRL-5550-5] 

Clean  Air  Act  Reclassification; 
Spokane,  Washington  Carbon 
Monoxide  Nonattainment  Area: 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  July  1,  1996  (61  FR  33879). 
On  July  1.  1996,  EPA  proposed  to  find 
that  the  Spokane,  Washington  carbon 
monoxide  (CO)  nonattainment  area  has 
not  attained  the  CO  national  ambient  air 
quality  standard  by  the  Clean  Air  Act 


mandated  attaiiunent  date  for  moderate 
nonattainment  areas,  December  31, 
1995. 

At  the  request  of  the  Spokane  Air 
Pollution  Control  Authority,  EPA  is 
extending  the  comment  period  for  30 
days. 

DATES:  Comments  will  be  accepted  until 
Augu.stSl.  1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Montel  Livingston,  SIP 
Manager,  Office  of  Air  QuaHty,  M/S 
OAQ-107,  EPA  Region  10,  Docket  #WA 
54-7127, 1200  Sixth  Avenue,  Seattle, 
Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Hedgebeth  of  the  EPA 
Region  10  Office  of  Air  Quality,  (206) 
553-7369. 

Dated:  July  30. 1996. 
Chuck  aarke, 
Regional  Administrator. 
|FR  Doc.  96-20368  Filed  8-9-96;  8:45  am] 
BILUNG  CODE  6660-6(M> 


40  CFR  Parts  1 53  and  1 59 
(OPP-60010E;  FRL-6388-1] 
RIN  2070-AB50 

Reporting  Requirements  fo'  Risk' 
Benefit  Information,  Reopening  of 
Comment  Period  to  Request 
Comments  on  Burden  Estimates 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposal;  reopening  of  comment 

period. 

SUMMARY:  Under  section  6(a)(2)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  pesticide 
registrcnts  cue  required  to  submit  to  the 
Agency  information  that  they  acquire 
which  may  be  relevant  to  the  balancing 
of  the  risks  and  benefits  of  their 
pesticide  product(s).  On  September  24, 
1992  (57  FR  44290),  EPA  issued  a 
proposed  rule  which  defined  the 
specifics  of  this  reporting  requirement. 
After  evaluating  the  comments  received 
in  response  to  that  proposal,  as  well  as 
several  discussions  with  stakeholders, 
the  Agency  is  now  working  to  issue  a 
final  rule  which  clearly  defines  the 
reporting  obligations  of  registrants 
under  FIFRA  section  6(a)(2).  Before 
issuing  this  final  rule,  however,  the 
Agency  is  reopening  the  rulemaking 
record  to  allow  interested  individuals  to 
comment  on  the  burdens  that  would  be 
imposed  by  the  rule  in  its  current  draft 
final  form.  In  addition,  the  Agency  is 
seeking  comments  on  the  revised 
burden  estimates  presented  in  the 
Information  Collection  Request  (ICR) 


related  to  the  draft  final  rule.  Although 
an  ICR  was  prepared  and  made  available 
as  part  of  the  proposed  rule,  and  the 
comments  received  on  that  ICR  have 
been  considered  in  developing  the  final 
draft  rule  and  ICR,  the  Agency  has 
recently  received  several  letters 
expressing  concern  about  preliminary 
burden  estimates  which  were 
prematurely  made  publicly  available.  In 
order  to  provide  another  opportunity  for 
the  regulated  community  to  provide 
new  comments  or  information  related  to 
the  burden  and  cost  estimates,  the 
Agency  has  decided  to  reopen  the 
rulemaking  record  for  the  narrow 
purpose  of  soliciting  additional 
comment  on  the  sole  issue  of  the  costs 
or  burdens  associated  with  the  proposed 
rule  and  the  draft  final  rule.  After 
consideration  of  any  comments 
received,  the  Agency  will  submit  the 
revised  ICR  package  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  EPA  is  soliciting 
comments  on  the  specific  aspects  of  the 
collection  described  below.  This  ICR, 
entitled:  Submission  of  Unreasonable 
Adverse  Effects  Information  Under 
FIFRA  Section  6(a)(2)  (EPA  ICR  No. 
1204.04;  OMB  No.  2070-0039].  will 
replace  the  existing  ICR  once  EPA  issues 
the  final  rule. 

DATES:  Comments  must  be  submitted  on 
or  before  September  11, 1996. 

ADDRESSES:  Submit  written  comments 
identified  by  the  docket  control  number 
OPP-60010E  and  EPA  ICR  No.  1204.04 
by  mail  to:  Public  Response  Section, 
Field  Operations  Division  {7506C), 
Office  of  Pesticide  Programs, 
Envirorunental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  directly  to  the 
OPP  docket  which  is  located  in  Rm. 
1132  of  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  a  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  or  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-60010E"  and  EPA  ICR  No. 
1204.04.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 


UMI 


Federal  Register  /  Vol.  61,  No.  156  /  Monday,  August  12,  1996  /  Proposed  Rules  41765 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu^s  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  msirked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  comments  will 
be  available  for  public  inspection  in  Rm. 
1132  at  the  Virginia  address  given  above 
fi^m  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Roelofs,  Policy  and  Special  Projects 
Staff,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Mail 
Code  (7501C),  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(703)  308-2964.  e-mail: 
roelofs.jim@epamail.epa.gov. 

To  obtain  a  copy  of  the  material 
referenced  in  this  notice  (i.e.,  the 
Supporting  Statement  and  attachments 
that  make  up  ICR  1204.04),  you  may 
visit  the  OPP  Public  Response  Section  at 
the  address  provided  above,  using 
docket  number  OPP-60010E  to  obtain 
the  information  you  need,  or  you  can 
request  a  copy  of  the  material  by  calling 
or  e-mailing  a  request  to  Jim  Roelofs. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability;  Electronic 
copies  of  the  ICR  and  any  accompanying 
material  are  available  from  the  EPA 
PubUc  Access  gopher  (gopher.epa.gov) 
at  the  Environmental  Sub-Set  entry  for 
this  document  under  "Rules  and 
Regulations." 

I.  Request  for  Comments 

The  Agency  is  reopening  the 
rulemaking  record  today  in  order  to 
solicit  additional  conmient  on  the  sole 
issue  of  the  costs  or  burdens  associated 
with  the  proposed  rule  and  the  latest 
draft  of  the  final  rule  [a  copy  of  which 
is  attached  as  an  appendix  to  the  ICR]. 
In  this  regard,  the  Agency  notes  that  it 
is  not  soliciting  comments  on  the 
perceived  value  to  the  Agency  of  the 
information  identified  in  the  proposed 
rule  and  draft  final  rule,  nor  is  it 
soliciting  comments  on  the  legality  of 
either  rule.  The  Agency  received  a 
number  of  such  comments  during  the 
original  rulemaking  comment  period, 
and  does  not  believe  the  changes  from 
the  proposal  to  the  draft  final  rule  raise 
any  new  issues  related  to  the  legality  of 
the  rule  or  the  utility  of  the  information 
which  would  warrant  a  reopening  of  the 
comment  period  for  those  issues.  If  any 


person  wishes  to  submit  comments  on 
an  issue  other  than  the  costs  of  the  rule 
to  registrants,  that  person  may  file  a 
petition  to  reopen  the  rulemaking  record 
and  should  include  in  such  petition  an 
explanation  of  why  the  requested 
reopening  could  lead  to  significant 
material  changes  in  the  rule  and  why 
the  comments  to  be  submitted  during 
the  reopening  could  not  have  been 
submitted  earlier. 

In  terms  of  comments  on  costs  and 
burden  estimates,  the  Agency  is 
interested  in  detailed  comments 
identifying  how  the  proposed  and  draft 
final  rules  would  affect  the  costs  (and 
any  other  burdens)  imposed  upon 
registrants  by  their  reporting  obligations 
under  section  6(a)(2).  The  Agency  is 
particularly  interested  in  comments 
addressing  the  issues  set  forth  below, 
although  interested  persons  are  invited 
to  submit  any  comments  related  to  cost 
or  burden  they  beUeve  are  material  to 
this  reporting  rulemaking.  Comments 
that  provide  detail  on  how  registrants 
are  currently  complying  or  would  have 
to  comply  with  reporting  requirements 
together  with  an  accompanying 
identification  and  explanation  of  the 
costs  (and/or  other  burdens)  associated 
with  each  facet  of  compliance  would  be 
particularly  helpful. 

(1)  The  nature  of  the  training  (and  the 
costs  associated  with  it)  that  registrants 
would  be  obligated  to  undertake  imder 
the  terms  of  the  proposed  or  draft  final 
rule;  how  that  training  differs  from  the 
training  (and  the  costs  associated  with 
it)  that  registrants  are  currently  required 
to  undertake  in  order  to  comply  with 
the  existing  reporting  requirements 
under  section  6(a)(2);  and  whether  and 
how  any  particular  change  in  the 
proposed  or  draft  final  njJe  would  affect 
the  nature  of  the  training  or  the  costs 
associated  vnth  it. 

(2)  The  costs  and  burdens  associated 
with  reporting  incidents  under  current 
reporting  requirements:  any  changes  in 
those  costs  and  burdens  associated  with 
reporting  pursuant  to  the  provisions  of 
the  proposed  rule;  and  any  changes  in 
those  costs  and  burdens  associated  with 
reporting  pursuant  to  the  draft  final 
rule.  The  Agency  would  be  particularly 
interested  in  comments  on  how  the 
threshold  for  reporting  incidents,  the 
summarization  of  incidents,  and/or  the 
proposal  to  require  the  reporting  of  all 
incidents  (rather  than  series  of 
incidents)  affect  the  costs  and  burdens 
that  would  have  to  be  borne  by 
registrants  in  complying  with  these 
reporting  requirements,  as  compared  to 
current  practices. 

(3)  The  costs  and  burdens  associated 
with  reporting  efficacy  failure  studies 


and  information  concerning  pesticide 
resistance. 

n.  The  Information  Collection  Request 

EPA  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR),  which  will  revise  an  ICR 
currentlv  approved  by  OMB: 

ICR  numbers:  EPA  ICR  No.  1204.04; 
OMB  No.  2070-0039. 

Expiration:  OMB  approval  of  the 
current  ICR  expires  on  November  30, 
1996. 

Title:  Submission  of  Unreasonable 
Adverse  Effects  Information  Under 
FIFRA  Section  6(a)(2). 

Afiected  entities:  This  collection 
applies  to  all  pesticide  registrants.  The 
Standard  Industrial  Codes  assigned  to 
the  businesses  required  to  submit  a 
response  under  this  collection  activity 
are  286  and  287. 

Abstract:  This  information  collection 
stems  from  a  non-discretionary  statutory 
requirement.  Section  6(a)(2)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  requires 
pesticide  registrants  to  submit 
information  to  the  Agency  that  they 
acquire  which  may  be  relevant  to  the 
balancing  of  the  risks  and  benefits  of  a 
pesticide  product.  In  CSMA  and  NACA 
V.  EPA  484  F.  Supp.  513  (1980),  the 
District  Court  of  the  District  of  Columbia 
agreed  vn\h  EPA  that  FIFRA  section 
6(a)(2)  covers  all  information  relevant  to 
EPA's  determination  of  whether  a 
pesticide  may  cause  uiueasonable 
adverse  effects.  The  Court  agreed  that 
submissible  information  includes  the 
same  type  of  information  as  that 
provided  by  a  registrant  as  part  of  an 
apphcation  for  registration.  The  Court 
specifically  rejected  the  arguiment  that 
the  responsibihty  for  determining  what 
constitutes  an  unreasonable  adverse 
effect  shifts  to  industry  once  EPA  has 
granted  a  registration. 

As  such,  the  statute  requires  the 
registrant  to  submit  any  factual 
information  that  it  acquires  regarding 
adverse  effects  associated  with  its 
pesticidal  products,  and  it  is  up  to  the 
Agency  to  determine  whether  or  not  that 
factual  information  constitutes  an 
mireasonable  adverse  effect.  In  order  to 
limit  the  amount  of  less  meaningful 
information  that  might  be  submitted  to 
the  Agency,  EPA  has  limited  the  scope 
of  factual  information  that  the  registrant 
must  submit.  The  draft  final  rule  would 
serve  to  limit  this  scope  even  further  by 
providing  a  more  detailed  description  of 
the  reporting  obligations  of  registrants 
under  FIFRA  section  6(a)(2). 

As  further  defined  by  the  final  rule 
implementing  the  FIFRA  section  6(a)(2) 
requirements,  registrants  are  required  to 
report  on:  (1)  Studies  showing  new  or 
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more  severe  toxicological  responses 
than  previously  reported  of  any  type  in 
any  strain  of  test  organism;  (2) 
epidemiological  or  exposure  studies  of 
human  population  groups;  (3)  studies  or 
incidents  tending  to  show  lack  of 
efficacy  of  certain  pesticide  products 
with  public-health  related  uses;  (4) 
incidents  involving  toxic  or  adverse 
effects  to  non-target  organisms;  (5) 
information  on  excess  residues  on  food 
or  feed,  or  residues  in  surface  water, 
ground  water,  or  drinking  water;  (6) 
information  on  metabolites,  degradates, 
contaminants  or  impurities  which  may 
be  of  toxicological  concern;  (7) 
information  showing  that  a  product  fails 
to  perform  as  claimed  or  that  pests  have 
developed  resistance  to  the  product;  and 
(8)  other  information  which  may  be 
relevant  to  risk/begefit  determinations 
of  any  type. 

Respondents  must  (1)  Read  the  final 
rule  or  instructions.  (2)  plan  activities  to 
ensure  required  information  is 
identified  and  submitted,  (3)  process, 
compile,  and  review  information  for 
accuracy  and  appropriateness,  (4) 
complete  written  instruments  to 
effectuate  a  submission,  and  (5)  submit 
the  information  to  EPA.  In  addition,  as 
a  part  of  the  initial  implementation  for 
the  final  rule,  the  registrant  must 
conduct  a  "screening"  or  "initial 
review"  of  their  existing  records.  The 
piuT)ose  of  this  initial  exercise  is  to 
identify  specific  information  that  is 
within  the  registrant's  possession  which 
has  not  already  been  submitted  to  EPA, 
but  which  meets  the  criteria  under  the 
final  rule  for  submission  under  FIFRA 
section  6(a)(2). 

Since  section  6(a)(2)  requires  the 
submission  of  certain  information  when 
it  is  acquired  by  a  registrant,  any 
information  meeting  the  criteria  for 
submission  under  section  6(a)(2)  which 
happens  to  be  in  the  possession  of  the 
registrant  upon  the  effective  date  of  the 
final  rule,  and  which  has  not  already 
been  submitted  to  EPA,  would  need  to 
be  submitted  to  EPA  immediately.  The 
Agency  recognizes  that  some  of  this 
information  may  be  out  dated  and  has, 
therefore,  limited  the  type  of 
information  that  should  be  apart  of  this 
initial  "screening." 

Under  FIFRA  section  6(a)(2),  as 
implemented  by  the  final  rule,  pesticide 
registrants  have  absolutely  no  obUgation 
to  create  or  seek  out  this  information. 
Such  activities  may  be  conducted  by  the 
registrant  in  support  of  pesticide 
registration  under  FIFRA  section  3,  or 


reregistration  imder  section  4  (which  are 
approved  by  OMB  under  separate  ICR 
approvals),  or  in  the  normal  course  of 
business,  such  as  following  up  on 
consumer  complaints  to  gather  more 
information.  Regardless  of  how  the 
information  comes  into  the  possession 
of  the  registrant,  once  the  registrant 
acquires  information  subject  to 
submission  under  section  6(a)(2),  as 
defined  by  the  final  fule,  the  registrant 
must  submit  it  to  EPA. 

Burden  statement:  EPA  estimates  that 
the  first  year  burdens  associated  with 
becoming  familiar  with  the  changes  to 
the  requirements  total  38,265  burden 
hours,  with  an  average  of  17.39  burden 
hours  per  registrant  (38,265  +  2,200). 
Calculated  by  taking  an  eslimaled  total 
annual  burden  of  660  hours  for 
registrants  to  determine  who  needs  to 
know  the  new  requirements  (0.3  hour 
per  registrant  x  2,200  registrants)  and  an 
estimated  total  of  37,605  hours  for 
registrants  to  learn  the  new 
requirements  (2.5'hours  x  15,042  people 
expected  to  need  instructions). 

Another  initial  first  year  burden  is 
related  to  the  requirements  in  40  CFR 
159.159,  which  requires  registrants  to 
check  their  files  for  certain  reportable 
information  that  they  may  already  have 
but  have  not  sent  in  earlier,  either 
because  it  was  not  required  or  because 
of  an  error.  The  burden  associated  with 
this  "audit"  depends  upon  whether  the 
Registrant  has  such  reportable 
information  (which  is  actually  a  subset 
of  that  information  which  is  reportable) 
and  then  whether  or  not  he  or  she 
prepares  an  inventory  of  the  information 
he  or  she  has,  or  simply  submits  copies 
of  the  information.  In  any  case,  the 
Agency  estimates  that  this  initial  audit 
is  likely  to  result  in  an  estimated 
average  burden  of  5  hours  for  each 
registrant  to  review  its  records,  2  hours 
for  submissions  to  be  prepared,  and  0.5 
hour  for  the  actual  submissions,  for  a 
total  estimated  first  year  burden  of  7.5 
hours  per  registrant,  with  a  total  first 
year  burden  of  16,500  hours  (7.5  x  2.200 
registrants). 

After  the  initial  implementation  of 
these  amended  requirements,  EPA 
estimates  that  the  total  annual  burden 
for  registrants  to  determine  who  needs 
to  know  the  requirements  will  decrease 
to  440  hours  (0.2  hour  per  registrant  x 
2.200  registrants)  and  the  estimated  total 
for  reading  the  instructions  will 
decrease  to  22,563  hours  (1.5  hour  per 
person  x  15,042  people),  for  a  total 
estimated  annual  burden  of  23,003 


hours  associated  with  annual  rule 
familiarization,  with  an  average  burden 
of  10.46  hours  per  registrant  (23,003  -^ 
2,200  registrants). 

EPA  has  ehminated  any 
recordkeeping  requirements  associated 
with  the  submittal  of  section  6(a)(2) 
information  and  any  burdens  associated 
with  maintaining  registration  related 
data  or  information  covered  by  another 
ICR.  However,  a  registrant  may  be 
required  to  keep  information  related  to 
a  partial  submission,  so  that  when 
information  completing  the  submittal  is 
sent  to  EPA  the  registrant  provides  an 
appropriate  cross  reference  to  the 
original  submission.  EPA  estimates  that 
this  need  to  cross  reference  a  partial 
submission  may  occur  a  total  of  10  or 
15  times  each  year,  wath  an  estimated 
annual  burden  of  0.5  hour  per 
occurrence,  for  a  total  annual  burden  of 
7.5  hours  overall,  or  an  average  burden 
of  0.0034  hour  per  registrant  (7.5  + 
2,200). 

In  order  to  determine  an  estimated  per 
registrant  burden,  as  requested  by  OMB, 
EPA  has  estimated  that  each  registrant 
is  likely  to  submit  an  average  number  of 
4.07  submissions  each  year  (annual 
submissions  expected  (8,960)  -*-  total 
number  of  registrants  (2,200)).  At  a  total 
annual  burden  of  6.4  hoiu^  per 
submission,  the  annual  total  burden  per 
registrant  for  submissions  could  be 
26.05  hours.  This  burden  must  be  added 
to  the  other  burdens  related  to  this 
rulemaking  to  bring  the  total  aimual  per 
registrant  burden  associated  with  the 
rule  to  36.3534  hours  for  the  first  year 
(26.05  for  submissions  +  10.3  for  initial 
burdens  -^  .0034  for  follow-up),  and 
27.7534  hours  for  subsequent  years 
(26.05  for  submissions  +  1.7  for  training 
-h  .0034  for  follow-up). 

As  for  the  total  estimated  burdens  for 
the  ICR,  EPA  estimates  the  first  year 
total  burden  is  74,996.48  hours,  which 
is  expected  to  decrease  in  subsequent 
years  to  an  annual  estimated  burden  of 
43,234.48  hours. 

List  of  Subjects  in  Part  153  and  159 

Environmental  protection^ 
Information  collection  requests. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Date;  August  1, 1996. 
Lynn  R.  Goldman, 

Assistant  A  dministrator  for  Prevention, 

Pesticides  and  Toxic  Substances. 

!FR  Doc.  96-20459  Filed  8-9-96:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Gram  inspection.  PacKers  and 
StocKyards  Admin, stratior 

Invitation  to  Serve  en  Gra-r  insoection 
Advisory  Committee 

Under  authority  of  section  20  of  the 
United  States  Grain  Standards  Act  (Act), 
the  Secretary  of  Agricuhure  established 
the  Federal  Grain  Inspection  Service 
(FGIS)  Advisory  Committee  (Advisory 
Committee)  on  September  29, 1981,  to 
provide  advice  to  the  Administrator  on 
implementation  of  the  Act.  Section  14  of 
the  United  States  Grain  Standards  Act 
Amendmentsof  1993,  Public  Law  103- 
156,  extended  the  authority  for  the 
Advisory  Committee  through  the  year 
2000. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consumers, 
and  exporters,  including  scientists  with 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act. 
Members  of  the  Conmiittee  serve 
without  compensation.  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  for  travel  away  from  their 
homes  or  regular  places  of  business  in 
performance  of  Conmiittee  service,  as 
authorized  under  section  5703  of  title  5, 
United  States  Code.  Alternatively,  travel 
expenses  may  be  paid  by  Committee 
members. 

Nominations  are  being  sought  for 
persons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
and  five  alternate  members  whose  terms 
expire  in  Etecember  1996. 

Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact: 
James  R.  Baker,  Administrator,  GIPSA, 
Room  1094-S,  P.O.  Box  96454, 
Washington,  DC  20090-6454,  in  writing 
and  request  Form  AD-755,  which  must 


be  completed  and  submitted  to  the 
Administrator  at  the  above  address  not 
later  than  October  11, 1996. 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
mental  or  physical  handicap,  or  marital 
status. 

The  filial  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 

Dated;  August  6,  1996. 
James  R.  Baker, 

Administrator. 

[PR  Doc.  96-20449  Filed  8-9-96;  8:45  am] 

BILUNC  CODE  341fr-EN-P 


Rural  Bus!ness-CooDerat*ve  Service 

Notice  ot  Request  tor  Revision  of  a 
Currently  Approved  Information 

CoHectlon 

AGENCY:  Rural  Business-Cooperative 

Service,  USDA. 

ACTION:  Proposed  collection;  Comments 

request. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  is  the 
successor  to  the  Rural  Business  and 
Cooperative  Development  Service 
(RBCDS),  which  was  a  successor  to  the 
Rural  Development  Administration 
(RDA),  which  was  a  successor  to  the 
Farmers  Home  Administration  (FmHAj. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
announces  RBS'  intention  to  request  an 
extension  of  a  currently  approved 
information  collection  in  support  of  the 
Intermediary  Relending  Program  (IRP). 
DATES:  Comments  on  this  notice  must  be 
received  by  October  11, 1996. 
FOR  FURTHER  INFORMA'iON  CON-^ACT:  M. 
Wayne  Stansbery,  Loan  Specialist,  Rural 
Business-Cooperative  Service,  USDA, 
Ag.  Box  1521,  Washington,  DC  20250, 
Telephone:  (202)  720-6819. 

SUPPLEMENTARY  INFORMATION: 

T;tye.  RBS/Intermediary  Relending 
Program. 

0MB  Number:  0575-0130. 

Expiration  Date  of  Approval:  January 
1997. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  A  proposed  rule  for  a 
complete  revision  of  the  IRP  regulations 


(7  CFR  1948,  subpart  C)  was  published 
in  the  Federal  Register  on  January  18, 
1995,  at  60  FR  3566.  The  pubhc 
reporting  burden  for  information 
collection  associated  with  that  proposed 
rule  was  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
0MB  No.  0575-0130.  After  considering 
the  pubUc  comments  on  the  proposed 
rule,  the  Agency  now  proposes  to 
include  some  additional  changes  in  the 
final  rule  that  will  impact  on  the  public 
reporting  burden.  Accordingly,  the 
Agency  will  seek  0MB  approval  for  a 
revision  in  the  public  reporting  burden 
for  information  collection  associated 
with  the  IRP  regulations. 

The  objective  of  the  IRP  is  to  improve 
community  facilities  and  employment 
opportim^ities  and  increase  economic 
activity  in  rural  areas  by  financing 
business  facilities  and  commimity 
development.  This  purpose  is  achieved 
through  loans  made  by  RBS  to 
intermediaries  that  estabUsh  programs 
for  the  purpose  of  providing  loans  to 
ultimate  recipients  for  business  facilities 
and  commuiiily  development.  The 
regulations  contain  various 
requirements  for  information  from  the 
intermediaries  and  some  requirements 
may  cause  the  intermediary  to  require 
information  from  ultimate  recipients. 
The  information  requested  is  vital  for 
RBS  to  be  able  to  process  applications 
in  a  responsible  maimer,  make  prudent 
credit  and  program  decisions,  and 
effectively  monitor  the  intermediaries' 
activities  to  protect  the  Government's 
financial  interest  and  ensure  that  funds 
obtained  from  the  Government  are  used 
appropriately.  It  includes  information  to 
identify  the  intermediary,  describe  the 
intermediary's  experience  and  expertise, 
describe  how  the  intermediary  will 
operate  its  revolving  loan  fund,  provide 
for  debt  instruments,  loan  agreements, 
and  security,  and  other  material 
necessary  for  prudent  credit  decisions 
and  reasonable  program  monitoring. 
The  changes  being  proposed  include 
providing  operating  plans  for  revolving 
lines  of  credit.  Revolving  lines  of  credit 
are  currently  not  allowed,  but 
consideration  is  being  given  to 
authorizing  such  loans  if  certain 
conditions,  including  having  sound 
operating  plans  and  procedures,  are 
met.  Another  proposed  change  requires 
additional  details  in  the  work  plan 
regarding  goals,  strategies,  anticipated 
outcomes,  and  technical  assistance.  The 
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increase  in  burden  is  offset  by 
eliminating  the  requirement  for  specific 
collateral  assignments  and  by  providing 
a  new  shorter  form  for  supplemental 
loan  agreements  to  be  used  with 
subsequent  loans.  The  net  effect  of  the 
changes  will  be  to  reduce  the  total 
paperwork  and  record  keeping  burden 
slightly. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.72  hours  per 
response. 

Respondents:  Non-profit  corporations, 
public  agencies,  and  cooperatives. 

Estimated  number  of  Respondents: 
160. 

Estimated  number  of  responses  per 
respondent:  30.35. 

Estimated  total  annual  burden  on 
respondents:  16,930  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Sam  Spencer, 
Rural  Business  Team  Information 
collection  Coordinator,  at  (202)  720- 
9588. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Sam  Spencer,  Rural  Business  Team 
hiformation  Collection  Coordinator, 
Regulations  and  Paperwork 
Management  Division,  U.  S.  Department 
of  Agriculture,  Rural  Development, 
STOP  0743.  Washington,  DC  20250.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated;  August  5.  1996. 
Dayton  J.  Watkins. 

Administrator,  Huml  Business-Cooperative 
Service. 
(FR  IDoc.  96-20410  Filed  8-9-96;  8:45  am] 

BILLING  CODE  34iCM)7-U 


DEPARTMENT  OF  COMMERCE 


Forelgn-Traoe 
[Order  No.  834] 


'ones  Board 


Approval  of  Manufacturing  Activity 
Within  Foreign-T'-ade  Zone  83;  Onan 
Engine  Company  Inc.  (Small  Internal 
Combustion  Engines)  Huntsville,  AL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Huntsville-Madison  County  Airport 
Authority,  grantee  of  FTZ  83,  filed  with 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  on  November  13, 1995, 
requesting  authority  on  behalf  of  the 
Onan  Engine  Company,  Inc.,  to 
manufacture  small  internal  combustion 
engines  under  zone  procedures  within 
FTZ  83,  Huntsville,  Alabama  (FTZ 
Docket  74-95,  60  FR  58596,  11-28-95); 

Whereas,  the  Board  adopts  the 
findings  and  recommendation  of  the 
Examiner's  report,  and  finds  that  the 
requirements  of  FTZ  Act  and  the 
Board's  regulations  are  satisfied  and  that 
the  proposal  is  in  the  public  interest; 
and. 

Now,  therefore,  the  Board  hereby 
approves  the  request,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC.  this  31st  day  of 
July  1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  96-20504  Filed  8-09-96;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


[Order  No.  841] 

Grant  of  Authority  for  Subzone  Status 
Motch  Corporation  (Turning  and 
Grinding  Machinery);  Euclid,  OH 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 


Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Cleveland-Cuyahoga  County  Port 
Authority,  grantee  of  Foreign-Trade 
Zone  40,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
vertical  and  horizontal  turning  and 
grinding  machinery  manufacturing 
plant  of  the  Motch  Corporation  in 
EucUd,  Ohio,  was  filed  bv  the  Board  on 
August  11,  199.5.  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  43-95,  60 
FR  43760,  8-23-95);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  40H)  at  the  Motch 
Corporation  plant  in  Euclid,  Ohio,  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28.  As 
indicated  in  the  application,  the  scope 
of  manufacturing  authority  is  limited  to 
..  vertical  and  fi-ont  turning  centers, 
vertical  numerical  chuckers,  horizontal 
self  loaders,  and  vertical  and  universal 
grinders. 

Signed  at  Washington,  DC,  this  1st  day  of 
August  1996. 
Robert  S.  LaRussa, 

Actwg  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
(FR  Doc.  96-20505  Filed  8-9-96;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 


UMI 
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\ntidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 


Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 


investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 


countervailing  duty  order,  finding,  or 
Suspended  investigation. 

Opportunity  To  Request  a  Review:  Not 
later  than  AUGUST  31, 1996,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  AUGUST  for  the 
following  periods: 


Antidumping  Proceeding 


Period 


Argentina:  Oil  Country  Tubular  Goods 

A-357-810— Other  Than  Drill  Pipe » 

Drill  Pipe  - 

Argentina:  Seamless  Pipe 

A-357-809  ; 

Australia:  Corrosion-Resistant  Cartxxi 

A-602-803— Steel  Flat  Products  

Belgium:  Cut-to-Length  Cartx>n  Steel  Plate 

A-423-805 

Belgium:  Ptxisphoric  Acid 

A-423-602  

Brazil:  Cut-to-Length  Cartx>n  Steel  Plate 

A-351-ei7  

Brazil:  Seamless  Pipe 

A-351-826  .: 

Canada:  Corrosion-Resistant  Carison  Steel 

A-122-«22— Flat  Products 

Canada;  Cut-to-Length  Cartwn  Steel  Plate 

A-122-823  

Canada:  Magnesium 

A-122-814 

Finland:  Cut-to-Length  Cartx>n  Steel  Plate 

A-405-802  

France:  Corrosion-Resistant  Cartxxi 

A-427-808— Steel  Flat  Products  

France:  Industrial  Nitrocellulose 

A-^27-009 

Germany:  Cold-Rolled  Cartxjn  Steel  Flat  Products 

A-42&-814  

Germany:  Corrosion-Resistant  Cartx)n  Steel  Flat  Products 

A-428-815  

Germany:  Cut-to-Length  Cartxw  Steel  Plate 

A^28-816  

Germany:  Seamless  Pipe 

A^28-820  

Israel:  Phosphoric  Acid 

A-508-604  -. 

Italy:  Grain-Oriented  Electrical  Steel 

A-475-811    

Italy:  Oil  Country  Tutwlar  Goods 

A^75-81&-Other  Than  Drill  Pipe 

Italy:  PTFE  Resin 

A-475-703  , 

Italy:  Seamless  Pipe 

A-^75-814  : 

Italy:  Tapered  Roller  Bearings 

A-475-603  - 

Japan:  Acrylic  Sheet 

A-588-055  

Japan:  Brass  Sheet  &  Strip 

A-588-704 

Japan:  Corrosion-Resistant  Cartxjn  Steel  Flat  Products 

A-58&-824  

Japan:  Oil  Country  Tubular  Goods 

A-588-835— Other  Than  DriH  Pipe 

Drill  Pipe 

Japan:  PTFE  Resin 

A-588-707  » 

Japan:  Tapered  Roller  Bearings  4  Inches  and  Under 

A-588-054  

Kazakhstan:  Titanium  Sponge 

A-834-803  - 


2/2/95-7/31/96 
8/11/95-7/31/96 

1/27/96-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 

1/27/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 

1/27/95-7/31/96 
8/1/95-7/31/96 
8/1/95-7/31/96 
2/2/95-7/31/96 
8/1/^5-7/31/96 

1/27/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

2/2/95-7/31/96 
8/11/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 
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Antidumping  Proceeding 


Mexico:  Cement 

i  ;c-^€Oi    

V  e « K       > ;  tc  - .  ength  Cartxxi  Steel  Plate 


Me. 


"  Z.iurtrv  ■'"ijtxjiar  Goods 


-'pr  Tf^p  Qnll  Pipe 


; .  h  p  (>_ 
-cia X-  Cut  to. ength  Cart»n  Steel  Plate 

--:5>  6Cr         „ 

^Drriania  Cui-tc-  ,.e'-«jth  Cartxxi  Steel  Plate 

i_^8&-8C3  _.._ 

=^'.jssia    '■"laniun  Spci'^-ge  » 

i- fir '  -803 

Soitr  ^  orea:  Cdd-Rdled  Cartxjn  Steel  Flat  Products 

--580-815  _„ 

Soul-  K  orea  Corrosion-Resistant  Cartxm 

A  58c^-8'6^-Steel  Flat  Products 

Sou!'  '^o'^ea  Oil  Country  Tubular  Goods  Other  Ttian  Drill  Pipe 


Spain  Cut-to-length  Cartxjn  Steel  Plate 
A-469-803     


E.^ve'-ie-    Cat  ic-ie"q"-  Cartxsn  Steel  Plate 

^--C  .306     

"•^a-  anc  Malleable  Pipe  Fittings 

^^e  \etner.ancs   Bfass  Sheet  &  Strip 


Netnerantis  Gold-Rolled  CartXKi  Steel  Flat  Products 
Duoiic  of  China;  Petroleum  Wax  Carxtes 


^^*:  ^eoi;ie  s  -• 

--  i~C-5u^     

'-e  ^eopie  s  Reputdic  of  China  Sulfanilic  Acid 

"b "0-81 5  

'  le  ^Kraine:  Titanium  Sponge 

A-823-803  

'^'^e  L'kraine:  Uranium 

•   323-802    

'  --e    "itec:  KnQdom;  Cut-to-Length  Cartxm  Steel  Plate 

i    4- ^--6-     

Turkey;  Aspinn 

A--t89-602   _ „ 


Suspension  Agreements 


Japan:  Color  Negative  Photographic  Paper 
A-58&-832  

Japan:  EPROMs 

A-588-504  


Belgium:  Cut-to-Length  Cartxxi  Steel  Plate 
C-423-806  

Brazil:  Cut-to-Length  Cart)on  Steel  Plate 
C-361-81 8  

Canada:  Live  Swine 


Countervailing  Duties 


'^.cirMV.   --.jre  Vagnesium 

'22-816  

;;an  joa  Alloy  Magnesium 


G-122-815 
France:  CorrosiorvResistanf  Cartxxi  Steel 

C-427-81 0  

Germany:  Cold-Rolled  Cartxxi  Steel  Flat  Products- 

0-42&-81 7  _, 

Gemiany:  Corrosion-Resistant  Cartx)n  Steel 

C-428-817  

GemTany:  Cut-to-Length  Cartxxi  Steel  Plate 

C-428-ei7  

Israel:  Industrial  Phosphoric  Acid 

C-508-605  

Italy:  Seamless  Pipe 

C-^7S-«1 5  , 

Italy:  OCTG 

C-475-81 7  , 

Korea:  Cold-Rolled  Cartx>n  Steel  Flat  Products 

C-580-818  


Period 


8/1/95-7/31/96 

8/1/9&-7/31/96 

2/2/95-7/31/96 
8/11/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

2/2/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 

8/1/95-7/31/96 
8/1/95-7/31/96 

1/1/95-12/31/95 

1/1/95-12/31/95 

4/1/95-3/31/96 

1/1/95-12/31/95 

1/1/95-12/31/95 

1/1/9&-12/31/95 

1/1/95-12/31/95 

1/1/95-12/31/95 

1/1/95-12/31/95 

1/1/96-12/31/95 

11/28/94-12/31/95 

12/2/94-12/31/95 

1/1/95-12/31/95 
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Antidumping  Proceeding 


Period 


Korea:  Corrosion- Resistant  Carton  Steel  Rate 

C-580-818  

Malaysia:  Extruded  Rubber  Thread 

C-557-806  _ 

Mexico:  Cut-to-Length  Cart)on  Steel  Plate 

C-201-810  

Spain:  Cut-to-Length  Cartxxi  Steel  Plate 

C-469-804  

S'z/eden:  Cut-to-Length  Carbon  Steel  Plate 

C-401-604  

The  United  Kingdom:  Cut-to-Length  Cartxxi  Steel  Plate 

C-412-815  


1/1/95-12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/95 


In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353.2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  CFR  355.22(a)  of  the  Department's 
Interim  Regulations  (60  FR  25137  (May 
11.  1995)),  an  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  the  order  for 
which  they  are  requesting  a  review. 
Therefore,  for  both  antidumping  and 
countervaiUng  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
dirder  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  Import 
Administration,  Attention:  Sheila 
Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  353.31(g)  or 
355.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 


of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  August  31, 1996.  If  the 
Department  does  not  receive,  by  August 
31,  1996,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervaihng  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consiunption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  commimity. 

Dated:  August  7,  1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Enforcement 
Group  III. 
[FR  Doc.  96-20508  Filed  8-9-96;  8:45  am) 

BILUNG  CODE  3i'0-OS-M 

[A-61 4-801] 

Fresh  Kiwifruit  From  New  Zealand 

Termination  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  June  25, 1996,  the 

Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (61  FR  32771)  the  notice  of 
initiation  of  the  administrative  review  of 
the  antidumping  duty  order  on  Fresh 
Kiwifroiit  from  New  Zealand.  We  are 
terminating  this  review  as  a  result  of  the 
timely  withdrawal  by  New  Zealand 
KiwifiTiit  Marketing  Board,  of  its  request 
for  the  review.  New  Zealand  Kivdfruit 
Marketing  Board  was  the  only  interested 
party  that  requested  this  review. 


EFFECTIVE  DATE:  August  12.  1996. 

FOR  FURTHER  INFORMATION  CON"  ACT:  Paul 
M.  Stolz,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230.  telephone:  (202) 
482-4474. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  3, 1996,  New  Zealand 
Kiwifruit  Marketing  Board,  an  interested 
party,  requested  an  administrative 
review  of  the  antidumping  duty  order 
on  Fresh  Kiwifruit  from  New  Zealand 
for  the  period  June  1,  1995  through  May 
31,  1996,  pursuant  to  751(a)(1)(B)  of  the 
Tariff  Act  of  1930  as  amended  by  the 
Uruguay  Round  Agreements  Act.  On 
June  25,  1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  32771)  the  notice  of  initiation  of  that 
administrative  review.  New  2^aland 
Kiwifruit  Marketing  Board  withdrew  its 
request  for  review  on  July  3,  1996, 
pursuant  to  19  CFR  353.22(a)(5).  There 
were  no  other  requests  for  this  review. 
As  a  result,  the  Department  is 
terminating  this  review. 

This  notice  is  pubUshed  in 
accordance  with  section  353.22(a)(5)  of 
the  Department's  regulations  (19  CFR 
353.22.(a)(5)). 

Dated:  July  29, 1996. 
Je&ey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
[FR  Doc  96-20501  Filed  8-9-96;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


[A-122-814) 

Pure  Magnesij"-  p^c-^  Ca-acl.T  Final 
Results  o<  A"iidjrrjp,ng  Duty 
Administ''3t:ve  Review 

iGtNCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
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action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  June  10.  1996,  the 
:  >•  V'l  •  ment  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  pure 
magnesium  from  Canada  (61  FR  29343). 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  for  the  period  August 
1, 1994  through  luly  31 .  1995.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  prehminary  results. 
Based  on  our  analysis  of  the  conunents 
and  rebuttal  comments  received,  we 
have  corrected  certain  clerical  errors  in 
the  margin  calculations.  The  final 
weighted-average  dumping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  August  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Vlichaei  Rausher  or  Kichard  Rimlinger, 
Import  .Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230,  telephone: 
(202)  482^733. 

SUPPLEMENTARY  INFORMATION: 

The  .Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  pubUshed  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  251.101 

Background 

On  June  10,  1996,  the  Department 
published  the  prehminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  pure 
magnesiimi  from  Canada  (61  FR  29343). 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
prehminary  results.  There  was  no 
request  for  a  hearing.  The  Department 
has  now  conducted  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act! 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
pure  magnesiiun.  Pure  unwrought 


magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Granular  and  secondary 
magnesium  are  excluded  from  the  scope 
currently  classified  under  subheading 
8104.11.0000  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and  for 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  one  Canadian 
manufacturer/exporter,  Norsk  Hydro 
Canada  Inc.  (NHCI),  and  the  period 
August  1, 1994  through  July  31,  1995. 

Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  a  case 
brief  from  the  petitioner,  Magnesiimi 
Corporation  of  America  (Magcorp),  and 
we  received  a  case  brief  and  rebuttal 
brief  from  the  respondent,  NHQ. 

Comment  1 :  NHCI  argues  that  the 
Department's  methodology  in  deducting 
fipom  NHQ's  gross  unit  price  the 
amounts  reported  for  antidumpiitg  and 
countervailing  duty  cash  deposits  is 
contrary  to  the  antidumping  statute  and 
the  Department's  consistent  practice 
which  has  been  upheld  by  the  Court  of 
International  Trade.  Respondent  claims 
that  only  ordinary  ad  valorem  import 
duties,  not  antidumping  and 
countervaihng  duty  cash  deposits, 
should  be  deducted  from  the  gross  imit 
price  in  calculating  export  price  and 
requests  that  the  Department  amend  its 
calculations  accordingly. 

Department's  Position:  We  agree  with 
NHCI  that  we  incorrectly  deducted 
antidumping  and  countervailing  duty 
cash  deposits  from  the  gross  luiit  price 
of  the  U.S.  transactions.  For  these  final 
results,  we  have  deducted  only  import 
duties  from  the  gross  unit  price. 

Comment  2:  Magcorp  claims  that  the 
Department  appears  to  have  made  a 
clerical  error  in  the  margin  calculations 
with  respect  to  currency  conversion. 
Petitioner  argues  that  a  currency 
conversion  is  not  necessary  in  the 
calculation  of  home  market  price, 
because  there  are  several  instances  in 
the  respondent's  questionnaire  response 
which  indicate  that  a  ciurency 
conversion  is  not  necessary  in  order  to 
calculate  the  dumping  margin. 
Therefore,  petitioner  requests  that  the 
E)epartment  correct  its  calculations  for 
the  final  results  of  review. 

NHQ  agrees  with  Magcorp  that  the 
Department's  margin  calculations 
contain  a  currency  conversion  clerical 
error. 

Department's  Position:  For  these  final 
results,  we  converted  into  U.S.  dollars 
only  those  home  market  price  and 


expense  amounts  that  NHCI  reported  in 
CaJoadian  dollars. 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 
average  dumping  margin  exists: 


Manufacturer/ 
exporter 

Penod 

Margin 
(per- 
cent) 

Norsk  Hydro 

Canada,  Irx; 

8/1/94-7/31/95 

0.00 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
insLruuiiuiis  uii^n.,lly  tu  Custuius. 

Fxulhermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  NHCI  will  be  the 
rate  established  above;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  21  percent, 
the  "all  others"  rate  established  in  Pure 
Magnesium  From  Canada:  Amendment 
of  Final  Determination  of  Sales  At  Less 
Than  Fair  Value  and  Order  in 
Accordance  With  Decision  on  Remand, 
58  FR  62643,  November  29,  1993. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 


UMI 
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occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
.\P0. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  2, 1996. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  96-20500  Filed  8-09-96;  8:45  am] 
BILUNG  CODE  3510-DS-P 


Belmont  University,  et  al.:  Notice  of 

ConsoiiCJateO  Deciston  on  Applicatio.ns 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number  96-027.  Applicant: 
Belmont  University,  Nashville,  TN 
37212-3757.  Instnunent:  Electron 
Microscope,  Model  EM208. 
Manufacturer:  Philips,  Czechoslovakia. 
Intended  Use:  See  notice  at  61  FR 
28176,  June  4,  1996.  Order  Date:  January 
17,  1996. 

Docket  Number:  96-030.  Applicant: 
University  of  South  Alabama,  Mobile, 
AL  36617.  Instrument:  Electron 
Microscope,  Model  CMIOO. 
Manufacturer:  N.  V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
61  FR  28176.  June  4,  1996.  Order  Date: 
October  13,  1995. 

Docket  Number:  96-034.  Applicant: 
National  Institutes  of  Health,  Bethesda, 
MD  20892-7260.  Instrument:  Electron 
Microscope,  Model  JEM-1010. 
Manufactiu«r:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 
28176,  June  4, 1996.  Order  Date: 
September  27, 1995. 

Docket  Number:  96-035.  Applicant: 
State  University  of  New  York,  Albany, 
NY  12222.  Instrument:  Electron 
Microscope,  Model  JEM-2010F. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 


28176,  June  4,  1996.  Order  Date: 
October  4,  1995. 

Docket  Number:  96-041.  Applicant: 
Medical  College  of  Georgia,  Augusta, 
GA  30912.  Instrument:  Electron 
Microscope,  Model  JEM-1010. 
Manufactiirer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 

28177,  June  4,  1996.  Order  Date: 
February  9, 1996. 

Docket  Number:  96-047.  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  Wl  53706.  Instrument: 
Electron  Microscope,  Model  EM  91 2 
Omega.  Manufacturer:  LEO  Electron 
Microscopy,  Germany.  Intended  Use: 
See  notice  at  61  FR  28175,  June  4, 1996. 
Order  Date:  February  27,  1996. 

Docket  Number:  96-053.  AppUcant: 
Wayne  State  University,  Detroit,  MI 
48201.  Instrument:  Electron  Microscooe, 
Model  JEM-1010.  Manufacturer:  JEOL 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
61  FR  30220.  June  14,  1996.  AppUcation 
accepted  by  Commissioner  of  Customs: 
May  14, 1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnunent,  for  such  purposes  as  these 
instnunents  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactm«d  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  96-20502  Filed  8-09-96;  8:45  am] 
BILLING  COOE  3S10-DS-P 


Applications  for  Duty-Free  Entry  o' 
Scientific  Instruments 

FursudJii  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnunents  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnunents 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  writh  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 


Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  AppUcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  96-071 .  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  ICP 
Mass  Spectrometer,  Model  PlasmaQuad. 
Manufacturer:  Fisons  Instruments. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  study  the 
transpoil  of  ultra  low  level 
contaminants  in  the  environment,  and 
trace  composition  of  high  purity 
materials,  soils,  waters,  aerosols  in  air 
and  biological  tissues.  Application 
accepted  by  Commissioner  of  Customs: 
July  5,  1996. 

Ehcket  Number:  96-072.  Applicant: 
Penn  State  University,  118  Research 
Building  West,  University  Park,  PA 
16802.  Instrument:  Nano  Indentor 
System,  Model  UMIS  2001. 
Manufacturer:  CISRO,  Austraha. 
Intended  Use:  The  instrument  will  be 
used  to  study  interfacial  phenomena  in 
engineering  materials  and  the 
information  gathered  will  be  used  in 
mathematical  models  and  wrill  be 
applied  to  the  design  of  superior  alloys. 
It  is  planned  to  study  the  mechanical 
properties  of  materials  as  a  function  of 
precise  location  vdthin  the 
microstructure.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses  Esci  414M,  Esci 
497D,  Esci  475.  Esci  410H.  Application 
accepted  by  Commissioner  of  Customs: 
July  5,  1996. 

Docket  Number:  96-073.  AppUcant: 
University  of  California,  Accounting 
Office,  400  University  Hall,  Berkeley, 
CA  94720.  Instrument:  High  Pressure 
Freezing  Machine,  Model  HPM  010. 
Manufacturer:  Bal-Tec,  Inc., 
Liechtenstein.  Intended  Use:  The 
instrument  will  be  used  to  fi^eze  a  wide, 
variety  of  cells  and  tissues,  including 
Drosophila  embryos  and  Arabidopsis 
plant  tissues.  In  addition,  the 
instrument  will  be  used  in  electron 
microscopy  courses  that  teach  all  the 
techniques,  including  rapid  freezing, 
needed  to  prepare  samples  and  examine 
them  in  the  electron  microscope.    * 
Application  accepted  by  Commissioner 
of  Customs:  July  H.  1996. 

Docket  Number:  96-074.  Applicant: 
The  Association  of  Universities  for 
Research  in  Astronomy,  Inc.,  1625 
Massachusetts  Avenue,  NW, 
Washington.  DC  20036.  Instrument:  8M 
Optical  Telescope  Primary  Mirror. 
Manufacturer:  REOSC  Optique,  France. 
Intended  Use:  The  instrument  will  be 
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used  with  a  telescope  which  is  used  by 
the  international  astronomical 
communitv  to  advance  basic  research 
and  scientific  opportunities  involving 
star  birth,  origins  of  heavy  elements, 
galaxv  formation,  the  early  universe,  etc. 
.Application  accepted  by  Commissioner 
of  Customs;  July  12.  1996. 

Docket  \'umber:  96-075.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign.  Purchasing  Division,  506 
South  Wright  Street,  207  Henry 
Administration  Building,  Urbana,  IL 
61801   Instrument  Eye  Tracking 
System,  Model  EYELINK.  Manufacturer. 
SR  Researt:h  Ltd.,  Canada.  Intended  Use: 
The  instrument  will  be  used  to  study 
various  aspects  of  human  eye 
movements  while  performing  various 
visual  performance  tasks  including 
flight  instrument  panel  usage.  Other 
experiments  will  involve  looking  at  the 
effects  of  aging  on  eye  movement  for 
visual  perception.  Application  accepted 
by  Commissioner  of  Customs:  July  15, 
1996. 

Docket  Number  96-076.  Applicant: 
University  of  Illinois  at  Urbana? 
Champaign,  Purchasing  Division,  506 
South  Wright  Street,  207  Henry 
Administration  Building,  Urbana,  EL 
61801   Instrument;  Eye  Tracking 
System.  Model  EYELINK.  Manufacturer: 
SR  Research  Ltd.,  Canada.  Intended  Use: 
The  instrument  will  be  used  to  measure 
eye-gaze  positions  and  detect  sm£dl 
saccades  (quick,  high  velocity  eye 
movements)  during  the  visiial 
perception  of  riatural  speech  in  real  time 
as  an  observer  moves  or  talks. 
Appiu  ation  accepted  by  Commissioner 
of  Customs:  July  15, 1996. 

Docket  Number:  96-077.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Pxirchasing  Division,  506 
South  Wright  Street,  207  Henry 
Administration  Building,  Urbana,  IL 
61801.  instriiment;  Eye  Tracking 
System,  Model  EYELINK  Manufacturer: 
SR  Research  Ltd.,  Canada.  Intended  Use: 
The  instrument  will  be  used  to  study 
eye  movements  of  jjeople  as  they  read 
and  look  at  pictures  and  to  examine  the 
eye  movements  of  people  who  are 
seekiAg  information  in  a  3-D  virtual 
reality  environment.  Application 
accepted  by  Commissioner  of  Customs: 
July  15,  1996. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
IFR  r>x    96-20503  Filed  8-9-96;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  080596E] 

South  Atlantic  Fishery  Management 
Cou.icit;  PuDiic  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  South  Atlantic  Fishery 
Management  Coimcil  (Coimcil)  will 
hold  a  meeting  of  its  Advisory  Panel 
Selection  Committee  (closed  session), 
public  meetings  of  its  Controlled  Access 
and  Snapper  Grouper  Committees, 
Snapper  Grouper  Committee,  Mackerel 
Committee,  and  a  Council  session. 

The  Coimcil  welcomes  written  public 
comment  on  any  of  the  agenda  items. 
See  ADDRESSES  for  the  Council  address 
to  send  in  comments. 
DATES:  The  meetings  will  be  held  from 
August  19-22,  1996.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Town  &  Coimtry  Iim,  2008 
Savaimah  Highway,  Charleston,  SC 
29407;  telephone:  (803)  571-1000. 

Council  address:  South  Atlantic 
Fishery  Management  Coimcil,  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  email: 
susan_buchanan@sa{mc  nmfs.gov 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

August  19,  1996,  1:30  p.m.  to  5:00 
p.m. — Advisory  Panel  Selection 
Committee; 

The  Advisory  Panel  Selection 
Committee  will  meet  in  closed  session 
to  review  applications  and  develop 
recommendations  for  advisory  panel 
member  appointments; 

August  20,  1996,  8:30  a.m.  to  12:00 
noon — joint  Controlled  Access  and 
Snapper  Grouper  Committees; 

The  Controlled  Access  and  Snapper 
Grouper  Committees  will  review  the 
options  paper  for  Snapper  Grouper 
Ainendinent  9  and  develop 
recommendations  for  Amendment  9 
options  to  take  to  public  hearing; 

August  20,  1996,  1:30  p.m.  to  5:00 
p.m. — Snapper  Grouper  Committee; 

The  Snapper  Grouper  Committee  will 
meet  to  review  the  options  paper  for 
Snapper  Grouper  Amendment  8; 

August  21,  1996.  8:30  a.m.  to  12:00 
noon — Snapper  Grouper  Committee; 


The  Snapper  Grouper  Committee  wall 
develop  recommendatior^s  for  Snapper 
Grouper  .Amendment  8  options  to  take 
to  public  hearmg; 

August  21.  W96.  1:30  p.m.  to  5:00 
p.m. — Mackerel  Committee; 

The  Mackerel  Committee  will  meet  to 
review  the  status  of  the  1 996  king 
mackerel  catch,  review  the  status  of  trip 
limits,  review  the  Gulf  king  Mackerel 
Assessment,  reconsider  the  South 
Atlantic  king  mackerel  total  allowable 
catch  the  Council  set  at  its  lune  1996 
meeting,  and  discuss  the  incidental 
allocation  of  mackerel  in  the  shark 
fishery; 

August  22.  1996.  8:30  a.m.  to  11:30 
a.m. — Council  session; 

The  Council  will  conduct  Chairman 
and  Vice  Chairman  elections,  receive 
the  Controlled  .Access  Committee  report 
and  take  public  comment  before 
approving  Snapper  Grouper 
Amendment  9  for  public  hearing; 
receive  the  Snapper  Grt^uper  Committee 
report  and  take  public  comment  before 
approving  Snapper  Grouper 
Amendment  8  for  public  hearing; 

August  22.  1996.  11:30  a.m.  to  5:00 
p.m. — Council  session; 

The  Coimcil  will  meet  in  closed 
session  from  11;30  a.m.  to  12:00  noon, 
to  receive  the  Advisor,-  Panel  Selection 
Committee  report  and  appoint  advisory 
panel  members:  from  1;30  p.m.  to  2:00 
p.m.,  the  Council  will  receive  the 
Mackerel  Committee  report,  and  take 
public  comment  before  taking  action  to 
reconsider  South  Atlantic  king  mackerel 
TAC;  from  2:00  p.m.  to  3;00  p.m.,  the 
Council  will  receive  a  report  on  the  Ad 
Hoc  Bycatch  Reduction  Device  (bRD) 
Ad\isorv  Pane!  meeting,  and  a  report  on 
the  NMFS  Highly  Migratory  Species 
Program;  from  3;15  p.m.  to  5:00  p.m., 
the  Council  will  hear  a  presentation 
from  Dr.  Andrew  Brod  entitled,  "The 
Demand  for  ITQs;  The  Puzzle  of  the 
Atlantic  Wreckfish  Industry",  hear  a 
."•eport  on  the  Council  Chairmen's 
meeting,  review  the  status  of  Magnuson 
Act  Amendments  and  Reauthorization, 
receive  agency  and  liaison  reports,  and 
discuss  other  business. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxihary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  August  13,  1996. 

Dated:  August  5, 1996. 
Richard  W.  Surdi. 

Acting  Dirvctor.  Office  of  Fisheries 
Conservation  and  .Management,  National 
Marine  Fisheries  Senice. 
(FR  DcK..  96-20432  Filed  8-9-96;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

MidAmerica  Commodity  Exchange: 
Proposed  Amendments  Converting  the 
Live  Hogs  Futures  Contract  From  a 
Physical  Delivery  Contract  to  a  Cash 
Settlement  System 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  MidAmerica  Commodity 
Exchange  ("MCE")  has  submitted 
proposed  amendments  to  its  Live  Hogs 
hitures  contract  that  would  convert  the 
delivery  provisions  of  that  futures 
contract  from  a  physical  delivery 
contract  to  a  cash  settlement  system.  In 
accordance  with  Section  5a(a)(12)  of  the 
Commodity  Exchange  Act,  and  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  the 
Acting  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commodity  Futures  Trading 
Conmiission  ("Commission")  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance  and  that  publication  of  the 
proposed  amendments  would  be  in  the 
public  interest.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  September  11,  1996. 
ADDRESSES:  Interested  persons  should 
submit  iheir  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington.  DC.  20581.  Reference 
should  be  made  to  the  proposed 
amendments  converting  the  MCE  live 
hogs  futures  contract  to  cash  settlement 
FOR  FURTHER  INFORMATION  CONTACT: 
Fredenck  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street,  N.W., 
Washington,  D.C.  20581,  telephone 
(202; 418-5273, 

SUPPLEMENTARY  INFORMATION:  The 
existing  terms  of  the  live  hogs  futures 
contract  provides  for  physical  delivery 
of  20,000  pounds  of  live  hogs  meeting 
specified  quality  and  weight 
requirements  at  MCE-approved  public 
livestock  yards  at  seven  dehvery  points 
located  in  six  different  states.  The 
contract's  existing  terms  also  specify 
that  trading  ends  on  the  business  day 
immediately  preceding  the  last  five 
business  days  of  the  contract  month. 

The  proposed  amendments  will  delete 
all  physical  delivery  provisions  of  the 


futures  contract.  These  provisions  will 
be  replaced  by  terms  specifying  cash 
settlement  of  all  open  positions  at  the 
expiration  of  trading  in  a  contract 
month.  The  cash  settlement  price  will 
be  based  on  the  cash  market  value  of 
hogs  during  the  last  two  trading  days  of 
expiring  contract  months.  Specifically, 
the  proposed  cash  settlement  price  vdll 
equal  the  two-day  weighted  average  of 
the  mid-point  of  the  price  range  for  U.S. 
No.  1,  No.  2,  and  No.  3  grade  barrows 
and  gilts  in  the  220  to  260-pound  weight 
range  in  the  Iowa-Southern  Minnesota 
region,  as  reported  by  the  U.S. 
Department  of  Agriculture  (USDA)  in  its 
Midwest  Direct  Hog  report.  The  Iowa- 
Southern  Minnesota  region  is  defined 
by  the  USDA  as  the  state  of  Iowa  and 
the  Southern  two  tiers  of  counties  in 
Minnesota.  The  final  cash  settlement 
price  will  be  determined  in  four  steps. 
First,  the  midpoint  of  the  price  range  for 
U.S.  1,  2  and  3  barrows  and  gilts  in  the 
220  to  260-pound  weight  range  at 
country  points  for  each  of  the  last  two 
trading  days  will  be  calculated  and 
rounded  to  the  nearest  whole  cent. 
Second,  the  volume  percentage  for  each 
of  last  two  trading  days  will  be 
calculated  by  dividing  the  volume  of 
hog  receipts  on  each  such  day  by  the 
total  volume  of  receipts  for  the  two-day 
period.  Third,  each  day's  calculated 
midpoint  price  is  then  multiplied  by 
that  day's  calculated  volume  percentage 
to  determine  the  weighted  value  for  that 
day.  Fourth,  the  daily  weighted  values 
for  the  two-day  period  are  sununed  and 
rounded  to  the  nearest  whole  cent  to 
determine  the  final  cash  settlement 
price. 

The  Exchange's  proposal  also  will 
change  the  last  trading  day  to  the  tenth 
business  day  of  the  contract  month  from 
the  sixth  to  the  last  business  day  of  the 
contract  month. 

According  to  the  MCE,  physical 
delivery  through  public  livestock  yards 
no  longer  reflects  dominant  cash  market 
practice.  The  MCE  indicated  that  the 
number  of  hogs  sold  for  slaughter  from 
Midwestern  public  stockyards  has  been 
steadily  declining,  and  totaled  just 
1,383,000  sales  in  1995,  while  the 
number  of  hogs  sold  directly  to  packers 
by  producers  and  other  market 
intermediaries  from  interior  countrj' 
points  in  the  lowa-Southem  Miimesota 
region  has  been  steadily  increasing,  and 
equaled  28,424,000  in  1995.  The  MCE 
further  indicates  that,  as  a  result  of  the 
decUne  in  the  importance  of  sales 
through  public  Uvestock  yards,  the 
usefulness  of  the  live  hogs  futures 
contract  as  a  price  discovery  and  risk 
management  tool  has  been  adversely 
affected.  The  MCE  beheves  that  by 
changing  the  pricing  basis  for  the  MCE 


live  hog  contract  from  Midwestern 
public  stockyards  to  the  Iowa-Southern 
Miimesota  direct  hog  market  will  enable 
the  contract  to  better  reflect  the  cash 
market  for  slaughter  hogs  in  the 
Midwest.  The  Exchange  submits  that 
specifying  a  cash  settlement  procedure 
to  replace  the  physical  delivery 
settlement  mechanism  will  simpUfy  the 
settlement  procedure  for  the  contract 
and  facilitate  greater  use  of  the  contract 
by  hedgers. 

The  MCE  proposes  to  make  the 
amendments  effective,  following 
Coimnission  approval,  with  respect  to 
all  newly  Usted  contract  months 
beginning  with  the  February  1997 
contract  month.  No  currently  listed 
contract  month  or  existing  position 
would  be  affected  by  the  proposed 
amendments. 

On  behalf  of  the  Commission,  the 
Division  is  requesting  comment  on  the 
proposed  amendments.  In  particular, 
the  Division  is  seeking  comment 
regarding  the  extent  to  which  the 
proposed  cash  settlement  price  will 
reflect  the  underlying  cash  market  and 
the  susceptibility  of  the  proposed  cash 
settlement  price  to  manipulation  or 
distortion. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street.  N.W., 
Washington,  D.C.  20581.  Copies  of  the 
amended  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  telephone  at  (202)  418-5100. 

The  materials  submitted  by  the  MCE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  argimients  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Conunission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington, 
D.C.  20581  by  the  specified  date. 

Issued  in  Washington,  D.C  on  August  6, 
1996. 

Blake  Imel, 
Acting  Director. 
(FR  Doc.  96-20446  Filed  8-9-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  mfnrmation  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  11.  1996 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatorv  Affairs, 
Attention  VVendv  Taylor.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW  ,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503   Requests  for  copies  of  the 
proposed  information  collection 
request.';  should  be  addressed  to  Patrick 
I  S hern  11.  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Reginnai  Office  Building  3, 
Washington.  EX:  2020?-4651. 
FOP  FURTHER  INFORMATION  CONTACT: 
Patrick  i   Shemli  U02j  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  niav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
.Monday  through  Friday 
SUPPLEMENTARY  INFORMATION:  Section 
.3506  of  the  PapernorK  Reduction  Act  of 
1995  i44  IS  C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  lOMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  informatior 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  an\  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 


frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  6, 1996. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Spei:ia!  Fducation  and 

Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  State  Plan  Under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

Frequency:  Triennial. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  19. 
Burden  Hours:  551. 

Abstract:  State  educational  agencies 
are  required  to  submit  a  State  Plan  to 
the  U.S.  Department  of  Education  in 
order  to  receive  funds  under  Part  B  of 
the  Individuals  with  Disabilities 
Education  Act. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Drug  and  Violence  Prevention 
Program  in  Higher  Education,  The 
Institution- Wide  Program  Competition. 

Frequency:  At  the  time  of  grant 
application. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  240. 
Burden  Hours:  3,840. 

Abstract:  Safe  and  Drug-Free  Schools 
and  Communities  National  Programs 
(ESEA-A-2)  legislation  calls  for  drug 
and  violence  prevention  programs  that 
benefit  college  and  university  students. 
The  Institution- Wide  grant  competition 
responds  to  the  mandate  by  making 
federal  funds  available  to  colleges  and 
universities  through  a  competitive  grant 
making  competition. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Tif/e;  Alternative  Doomientation  of 
Income  Form. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  75.000. 
Biutlen  Hours:  24,750. 

Abstract:  Borrowers  in  the  William  D. 
Ford  Federal  Direct  Loan  Program 
Income  Contingent  Plan  will  use  this 


form  to  submit  documentation  of  theu 
current  income  when  Adjusted  Gross 
Income  information  is  unavailable  or 
does  not  reflect  current  income. 

[FR  Dot.  96-20413  Filed  8-9-96;  8:45  am) 

BtLUNG  COOE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Notice  o1  Availability  of  an 
Environmental  Assessment  on  the 
Proposed  Sale  of  Surplus  Natural  and 
Low-Enriched  Uranium 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energj' 
(DOE)  announces  the  availability  of  a 
draft  Environmental  Assessment  (EA) 
on  the  proposed  sale  of  about  35.7 
million  pounds  of  natural  uranium  and 
low-enriched  uranium  located  at  the 
gaseous  diffusion  plants-  m  Portsmouth, 
Ohio,  and  Paducah,  Kentucky.  DOE 
prepared  the  EA  pursuant  to  the 
National  Enviromnental  Pohcy  Act  of 
1969  (NEPA),  the  Council  on 
Environmental  Quality's  NEPA 
regulations,  and  the  Department's  NEPA 
regulations.  The  EA  describes:  (1)  The 
purposp  and  need  for  action  by  the 
Department.  (2]  the  Department's 
proposed  action;  [3]  aiternatues 
(including  a  no-action  alternative)  to  the 
proposed  action;  and  (4)  the  potential 
impacts  of  the  proposed  action  and 
alternatives. 

ADDRESSES:  Questions  or  requests  for 
copies  of  the  draft  EA  should  be 
addressed  to:  Mr  John  Kotek,  Office  of 
Nuclear  Energy,  Science  and 
Technology,  NE-l.  U.S,  Department  of 
Energy.  1000  Independence  Ave.,  NW. 
Washington,  DC,  20585.  Mr.  Kotek  may 
be  contacted  by  telephone  at  (202)  586- 
6823.  or  by  facsimile  at  (202)  586-0698. 

DATES:  The  Department  has  sent  copies 
of  the  draft  EA  for  review  by  affected 

states,  Indian  tribes,  and  other  parties 
who  have  expressed  an  interest  in  the 
proposed  action.  DOE  will  consider 
comments  on  the  draft  EA  postmarked 
or  facsimiiied  by  September  11 ,  1996,  in 
preparing  the  final  EA  and  in  deciding 
whether  to  issue  a  finding  of  no 
significant  impact  or  to  piepare  an 
environmental  impact  statement  for  the 
proposed  sa'e  Comments  sent  after  that 
date  will  be  consideied  to  the  extent 
practicable. 
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Issued  in  Washington,  D.C,  this  7th  day  of 
August,  1996.  for  the  United  States 
Depwirtment  of  Energy. 
Terry  R.  Lash, 

Director.  Ofpce  of  Nuclear  Energy,  Science     . 
and  Technology. 

[FR  Doc.  96-20424  Filed  8-9-96;  8:45  am] 

BtLUNQ  CODE  64S0-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation. 

DATES:  Wednesday,  September  4, 1996, 
6:00  pm-9:00  pm. 

ADDRESSES;  Oak  Ridge  Inn  (formerly 
Holiday  Inn),  420  South  Illinois 
Avenue,  Oak  Ridge,  Tennessee 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830, 
f423l  576-1590. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

August  Meeting  Topics 

This  meeting  will  be  a  business 
meeting  with  no  technical  presentations 
planned.  The  Board  will  be  working  on 
the  1 996  Self  Evaluation  and  its  Annual 
Report. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  niunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  faciUtate 
the  orderly  conduct  of  business.  Each 
individual  washing  to  make  public 
comment  will  be  provided  a  maximimi 
of  5  minutes  to  present  their  comments. 


Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  vdll 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thiu^day;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  August  6, 
1996. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[FR  Doc.  96-20422  Filed  8-9-96;  8:45  am] 

BILLING  CODE  6450-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board.  Pantex  Plant 
Amarillo,  Texas 

AGENCv:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant, 
Amarillo,  Texas. 

DATES  AND  TIMES:  Tuesday,  August  27, 
1996:  1:00  p.m.-6:00  p.m. 
ADDRESSES:  Boatmen's  First  National 
Bank,  Centennial  Room,  8th  and 
Fillmore,  Amarillo,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wilhams,  Program  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120(806)477-3121. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  Board 
provides  input  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  futiu« 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

1:00  pm    Welcome — Introductions — 

Approval  of  Minutes 
1:10  pm    Co-Chairs'  Comments 
1:20  pm    Core  Values  Assessment 

Results,  Dr.  Mark  Somma 


1:50  pm     Subcommittee  Reports 
— Policy  and  Personnel,  2nd  reading 

for  by-law  change 
— ^Nominations,  1st  reading  for  Stella 

Devers'  nomination 
— Budget  and  Finance,  FY97  budget 
2:10  pm    Task  Force  Reports 

— Environmental  Restoration 
2:15  pm    Well  Discussion 
3:15  pm    Break 
3:25  pm    Safety  and  Voluntary 
Protection  Program 
— Frank  George  and  Dick  Watkins 
4:25  pm    Defense  Nuclear  Facilities 

Safety  Board  Report,  Jim  McConnell 
4:40  pm    Vulnerability  Update,  Gerald 

Johnson 
5:10  pm    Updates 
— Elena  Capsuto,  Texas  Department  of 

Health 
— Paul  Sowa,  Fatality  Final  Report 
— Occurrence  Reports — ^DOE 
5:55  pm    Closing  Comments 
6:00  pm    Adjourn 

•  "Public  comment  will  be  invited 
throughout  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  vdth  the  Committee  either 
before  or  after  the  meeting.  Written 
comments  will  be  accepted  at  the 
address  above  for  15  days  after  the  date 
of  the  meeting.  Individuals  who  wish  to 
malqe  oral  statements  pertaining  to 
agenda  items  should  contact  Tom 
Williams'  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Simday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
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by  writing  or  calling  Tom  WiUiams  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington.  DC,  on  August  6, 
1996 

Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  96-20423  Filed  &-9-96;  8:45  am) 

BILLING  COOe  644<M)1-P 


Office  of  Civilian  Radioactive  Waste 
Management;  Safe  Transportation  and 
Emergency  Response  Training; 
Technical  Assistance  and  Funding 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

ACTION:  Notice  extending  comment 

period. 

SUMMARY:  On  Thursday,  May  16, 1996, 
the  Department  of  Energy  (the 
Department)  published  a  Notice  of 
proposed  policy  and  procedures  (61  FR 
24772)  that  set  forth  its  plans  for 
implementing  a  program  of  technical 
and  financial  assistance  to  states  for 
training  public  safety  officials  of 
appropriate  units  of  local  government 
and  to  Indian  tribes  through  whose 
jurisdiction  the  Department  plans  to 
transport  spent  nuclear  fuel  or  high- 
level  radioactive  waste.  The  training 
would  cover  both  safe  routine 
transportation  procedures  and 
emergency  response  procedures  as 
directed  in  Section  180(c)  of  the  Nuclear 
Waste  Policy  of  Act  of  1982,  as 
amended,  (42  U.S.C.  10101  et  seq.).  The 
comment  period  for  this  Notice  of 
proposed  policy  and  procedures  was 
scheduled  to  close  on  August  15, 1996. 

Today's  notice  announces  a  45-day 
extension  of  the  comment  period  on  the 
proposed  policy  statement  discussed  in 
the  Notice.  The  Department  is  taking 
this  action  in  response  to  requests  for  an 
extension  of  the  comment  period. 
DATES:  Written  comments  should  be 
sent  to  the  Department  and  must  be 
received  on  or  before  September  30, 

ADDRESSES:  Written  comments  should 
be  directed  to:  Corinne  Macaluso,  U.S. 
Department  of  Energy,  c/o  Lois  Smith, 
TRW  Environmental  Safety  Systems, 
Inc.,  600  Maryland  Avenue,  S.W.,  Suite 
695,  Washington,  D.C.  20024,  ATTN.: 
Section  180(c)  Comments. 

Persons  submitting  comments  should 
include  their  names  and  addresses. 
Receipt  of  comments  in  response  to  the 
Notice  vdll  be  acknowledged  if  a 
stamped,  self-addressed  postal  card  or 
envelope  is  enclosed. 


FOR  FURTHER  INFORMATIGN  CONTACT:  For 
further  information  on  the 
transportation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  under  the 
Nuclear  Waste  Policy  Act,  please 
contact:  Ms.  Corinne  Macaluso, 
Environmental  and  Operational 
Activities,  Office  of  Civilian  Radioactive 
Waste  Management,  (RW-45),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Telephone: 
202-586-2837. 

Information  packets  are  available  for 
interested  persons  who  want 
background  information  about  the 
Office  of  Civilian  Radioactive  Waste 
Management  transportation  program 
and  the  Section  180(c)  program  prior  to 
providing  comments.  To  receive  an 
information  packet,  please  call  1-800- 
225-NWPA  (or  call  202-^88-6720  in 
Washington,  D.C.)  or  write  to  the 
National  Information  Center,  600 
Maryland  Avenue,  S.W.,  Suite  695, 
Washington,  D.C  20026  or  the  Yucca 
Mountain  Science  Center,  4101B 
Meadows  Lane,  Las  Vegas,  Nevada 
89107. 

Copies  of  comments  received  will  be 
available  for  examination  and  may  be 
photocopied  at  the  Department's  Public 
Reading  Room  at  1000  Independence 
Avenue,  S.W.,  Room  lE-190, 
Washington,  D.C. 

Issued  in  Washington,  D.C,  on  August  6, 
1996. 
Lake  Barrett, 

Deputy  Director.  Office  of  Civilian 
Radioactive  Waste  Management. 

(FR  Doc.  96-20419  Filed  8-9-96;  8:45  am) 

BILLmO  CODE  64S0-01-P 


Office  of  Energy  Research 

Health  and  Environmental  Research 
Advisory  Committee 

agency:  Office  of  Energy  Research, 
Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
given  of  a  meeting  of  the  Health  and 
Environmental  Research  Advisory 
Committee. 

DATES:  Tuesday,  September  10,  1996, 
9:00  a.m.  to  5:00  p.m.;  and  Wednesday, 
September  11. 1996,  9:00  a.m.  to  12:00 
p.m. 

ADDRESSES:  Holiday  Inn-Bethesda,  8120 

Wisconsin  Avenue,  Bethesda,  Maryland 

20815. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Benjamin  Bamhart,  Designated  Federal 


Official.  Health  and  Environmental 
Research  Advisory  Committee,  U.S. 
Department  of  Energy.  ER-70,  GTN, 
Germantown,  Maryland  20874, 
Telephone  Number-  301-903-3683. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  on  a  continuing  basis  to  the 
Director  of  Energy  Research  of  the 
Department  of  Energy  on  the  many 
complex  scientific  and  technical  issues 
that  arise  in  the  development  and 
implementation  of  the  health  and 
environmental  research  program. 

Tentative  Agenda 

Tuesday,  September  10,  1996,  arid 
Wednesday,  September  11, 1996 

•  Welcome  Remarks 

•  Opening  of  Meeting 

•  Remarks  by  the  Director  of  the 
Office  of  Energy  Research 

•  Office  of  Health  and  Enviromnental 
Research  Program  Overview:  Scope, 
Issues,  Budget 

•  Review  of  Office  of  Health  and 
Environmental  Research  Programs 

•  Review  of  Subcommittee  Activities 

•  New  Business 

•  Public  Comment  (10-minute  rule) 

Public  Participation:  The  two-day 
meeting  is  open  to  the  public.  Written 
statements  may  be  filed  with  the 
Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact 
Benjamin  Bamhart  at  the  address  or 
telephone  number  listed  above. 
Requests  to  make  oral  statements  must 
be  received  five  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Transcripts:  The  transcript  of  this 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190.  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  D.C  on  August  7, 

1996 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  96-20421  Filed  8-9-96;  8:45  am) 

BILUNG  CODE  6450-01-P 
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Federal  Energy  Regulatory 
Commission 

Proposed  Information  Collection  and 
Request  for  Comments  (FERC  Form 
No,  423) 

August  6,  1996. 

AGENCY:  Federal  Energy  Regulatory 
:nmission,  DOE. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 

summary:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 
Regulatory  ConMnission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
October  11, 1996. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 


obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
EI>-12.4,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
mmiller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION;  The 
information  collected  under  the 
requirements  of  FERC  Form  No.  423 
"Monthly  Report  of  Cost  and  Quality  of 
Fuels  for  Electric  Plants"  (OMB  No. 
1902-0024)  is  used  by  the  Conunission 
to  implement  the  statutory  provisions  of 
Section  205  of  the  Federal  Power  Act 
(FPA),  16  U.S.C.  824d  as  amended  by 
Section  208  of  the  Public  UtiUties 
Regulatory  Policies  Act  (PURPA).  Under 
Section  205,  the  Commission  is  required 
to  conduct  a  review  every  two  years  of 
utility  fuel  procurement  practices  under 
automatic  adjustment  clauses  to  assure 


economic  purchase  of  fuels.  Most 
jurisdictional  utilities  include  in  their 
wholesale  rate  structures  automatic  fuel 
adjustment  clauses  or  other  automatic 
clauses  under  which  changes  in  fuel 
costs  are  permitted  to  be  passed  on  to 
customers  as  they  occur,  without  the 
regulatory  review  that  would  occur  with 
the  filing  of  new  rates.  Section  205  of 
the  FPA  also  includes  the  requirement 
that  such  rates  be  just  and  reasonable. 
To  determine  just  and  reasonable  rates 
for  electric  service  it  is  necessary  to 
investigate  and  analyze  the  various 
costs,  including  fuel  costs,  incurred  in 
providing  the  service.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  Part  141.61. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  PubUc  reporting 
biu-den  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Number  of  responses  per  re- 
spondent 

(2) 

Average  burden  hdlirs  per  re- 
sponse 

(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

735 

12 

2 

17.640 

Estimated  cost  burden  to  respondents: 
17,640  hours/2,087  hours  per  year  x 
$102,000  per  year=$862,137. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviev«ng  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 


than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuj«cy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  9&-20435  Filed  &-9-96;  8:45  am] 

BILLING  CODE  6:'-'-0'-M 


rFERC-6851 

P'opcsec  i^'o"'-atiG"  Cci-ect'C-  a'-d 
Request  <c'"  Cc-'-e'-Ms 

August  7,  1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 

SUMMARY:  In  comphance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
October  11,  1996. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4,  888  First  Street  N.E., 
Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
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(202)  273-0873.  and  by  e-mail  at 
ramiller®ferc.  fed .  us. 

SUPPLEMENTARY  INFORMATION: 

Abstruct:  The  information  collected 
under  the  requirements  of  FERC-585 
"Reporting  of  Electric  Energy  Shortages 
and  Contingency  Plans  under  PURPA 
206"  (0MB  No.  1902-0138)  is  used  by 
the  Commission  to  implement  the 
statutory  provisions  of  Sections  206  of 
the  Public  UtiUty  Regulatory  Policies 
Act  of  1979  (PURPA)  Pub.  L.  95-617,  92 
Stat.  3117  added  to  the  Federal  Power 
Act  (FPA)  Section  202,  subsection  (g). 
FPA  Section  202(g)  requires  the 


Commission  to  establish  rules  requiring 
each  public  utility'to  report  to  FERC  and 
appropriate  State  regulatory  authonties 
any  anticipated  shortage  of  electric 
energy  or  capacity  which  would  affect 
the  utility's  ability  to  serve  its  wholesale 
customers;  and  submit  to  the  «  ' 

Commission  and  the  appropriate  State 
regulatory  authority,  and  periodically 
revise  contingency  plans  respecting 
shortages  of  electric  energy  or  capacity 
which  would  equitably  accommodate 
service  to  both  direct  retail  customers 
and  those  served  by  utilities  supplied  at 
wholesale  by  the  public  utility. 


The  Commission  uses  the  information 
to  evaluate  and  formulate  appropriate 
options  for  action  in  the  event  an 
anticipated  shortage  is  reported  and/or 
materializes.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  Part  294 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Numtjer  of  resporxtents  annuaSy 
(1) 

Number  of  responses  per  re- 
sporxlent 

(2) 

Average  burden  fK>urs  per  re- 
sponse 

(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

6 

1 

76 

456 

Estimated  cost  burden  to  respondents: 
456  hours/2,087  hours  per  year  x 
$102,00  per  year  =  $22,287. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
'he  agency  s  estimate  of  the  burden  of 
the  proposed  collection  of  information. 


including  the  vahdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical^  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-20442  Filed  &-9-96;  8:45  ami 
BflJJNQ  CODE  6717-01-M 


[Docket  No  RP96-328-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  6,  1996. 

Take  notice  that  on  August  1, 1996, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  and  Original  Voltime  No.  2  the 
follovdng  tariff  sheets: 

Second  Revised  Volume  No.  1 
Fourteenth  Revised  Sheet  No.  17 
Original  Sheet  No.  212 
Original  Sheet  No.  213 
Original  Volume  No.  2 
Seventh  Revised  Sheet  No.  14 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  pursuant  to 
ANR's  approved  Order  No.  528  cost 
recovery  settlement  to  implement 
partial  recovery  of  approximately  $0.65 
million  of  additional  buyout/buydown 
costs,  in  part  by  a  fixed  monthly  charge 
applicable  to  ANR's  customers,  and  in 


part  by  a  volumetric  buyout/buydowm 
surcharge  of  $0.0002  per  dth  applicable 
to  all  throughout. 

ANR  states  that  this  filing  is  being 
made  pursuant  to  Article  II  of  the 
Stipulation  and  Agreement  filed  by 
ANR  on  February  12,  1991  in  Docket 
Nos.  RP91-33-obo  and  RP91-35-O000, 
as  approved  by  the  Commission  on 
March  1,  1991.  ANR  has  requested  that 
the  Commission  accept  the  tendered 
tariff  sheets  to  become  effective 
September  1,  'ggs.  ANR  states  that  it 
intends  to  commence  billing  of  the 
proposed  fixed  monthly  charges  and 
volumetric  surcharge  in  October,  1996 
for  September.  1996  business 

ANR  states  that  all  of  its  Volume  Nos. 
1  and  2  customers  and  interested  State 
Commissions  have  been  apprised  of  this 
fiUng. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
§  154.210  of  the  Commission's 
Regulations  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copiesof  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-20401  Filed  8-9-96;  8:45  am) 

BtLUNG  CODE  •7'.7-01-M 

DocKe-  No  PP96-326-000] 

Colombia  Gas  ''"'•ansmission 

Corporatior    Notice  o*  '^'■oposed 
Changes  s"  Ff  RC  Gas  Tanti 

August  6, 1996. 

Take  notice  that  on  August  1, 1996. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  the  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  September  1, 1996. 

Original  Sheet  No.  99G 
Original  Sheet  No.  99H 

Columbia  states  that  the  instant  filing 
is  being  submitted  pursuant  to  Article 
VII,  Section  C,  Accrued-But-Not-Paid 
Gas  Costs,  of  the  "Customer  Settlement" 
in  Docket  No.  GP94-02,  et  al.,  approved 
by  the  Commission  on  June  15,  1995  (71 
FERC  1  61,337  (1995)).  The  Customer 
Settlement  became  effective  on 
November  28,  1995,  when  the 
Bankruptcy  Court's  November  1,  1995 
order  approving  Columbia's  Plan  of 
Reorganization  became  final.  Under  the 
terms  of  Article  VII,  Section  C. 
Columbia  is  entitled  to  recover  amounts 
for  Accrued-But-Not-Paid  Gas  Costs.  As 
directed  by  Article  VII,  Section  C,  the 
tariff  sheets  contained  herein  are  being 
filed  in  accordance  with  Section  39  of 
the  General  Terms  and  Conditions  of  the 
Tariff,  to  direct  bill  the  Accrued-But- 
Not-Paid  Gas  Costs  that  have  been  paid 
subsequent  to  November  28, 1995.  The 
instant  filing  reflects  Accrued-But-Not- 
Paid  Gas  Costs  in  the  amount  of 
$628,145.69  plus  applicable  FERC 
interest  of  $5,505.56.  This  is  Columbia's 
third  filing  pursuant  to  Article  Vn, 
Section  C,  and  Columbia  reserves  the 
right  to  make  the  appropriate  additional 
filings  pursuant  to  that  provision.  The 
allocation  factors  on  Appendix  F  of  the 
Customer  Settlement  were  used  as 
prescribed  by  Article  VII.  Section  C. 

Columbia  also  agrees  to  make 
available  for  this  filing  the  data  that  it 
was  required  to  provide  in  its  Jime  13, 
1996  compliance  filing  in  Docket  No. 
RP96-1 40-002  pursuant  to  a  protective 
agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 


and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  vdll  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cabell, 
Secretary. 
[FR  Doc.  96-20403  Filed  ft-9-96;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docke'No  Cf>Q6-€76-00q 

CoiumDia  Gas  T^arsrmss'C" 
Corporation;  Notice  of  Request  unaer 
Blanket  Authorization 

August  6,  1996. 

Take  notice  that  on  July  29,  1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP967676-OOO  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  construct  and  operate 
an  additional  delivery  point  for 
interruptible  transportation  service, 
under  Columbia's  blanket  certificate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  proposes  to 
provide  12,000  Dth  per  day  of  gas 
service  through  the  new  point  of 
delivery  to  Ohio  Intrastate  Gas 
Transmission  Company  for  residential, 
commercial  and  industrial  use. 
Columbia  estimates  the  delivery  point  to 
cost  $84,049. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  0.  Cashell, 

Secretary. 

[FR  Doc.  96-20406  Filed  8-9-96;  8:45  ami 

BILUNQ  CODE  «n7-01-M 


[Docket  No.  RP96-33&-000] 

Florida  Gas  ''a^^sn  iss  on  Company; 
Notice  of  Propose^:  C-  a'-aes  In  FERC 
Gas  Tariff 

August  6, 1996. 

Take  notice  that  on  August  2, 1996, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  the  following  tariff  sheets  to 
become  effective  September  2, 1996. 

First  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  34 
Third  Revised  Sheet  No.  45 
Third  Revised  Sheet  No.  46 
Third  Revised  Sheet  No.  59 
Fifth  Revised  Sheet  No.  120 
Third  Revised  Sheet  No.  143 
Third  Revised  Sheet  No.  187 
Third  Revised  Sheet  No.  188A 

FGT  states  that  in  the  January  31, 
1996,  Pohcy  Statement,  the  Commission 
outlined  requirements  for  pipelines  to 
implement  negotiated/recourse  rate 
programs  whereby  a  pipeline  and  its 
shippers  could  mutually  agree  to  rates 
other  than  those  contfiined  in  the 
pipeline's  tariff  as  long  as  all  shippers 
had  recourse  to  the  Commission 
approved  cost  based  tariff  rates.  In  order 
to  implement  these  programs, 
conforming  changes  are  required  to 
FGT's  tariff.  FGT  states  that  it  is  filing 
herein  to  implement  such  conforming 
tariff  changes. 

FGT  states  that  it  has  not  negotiated 
any  rates  with  customers  which  are 
outside  of  the  maximum  and  minimum 
rate  ranges  contained  in  its  tariff  and  is 
not  filing  at  this  time  to  implement  any 
specific  negotiated  rate  transactions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C., 
20426,  in  accordance  v«th  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
wdll  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room 

Lots  D.  Casheil. 

iiecretary 

(FR  Doc.  96-20409  Filed  8-9-96;  8:45  am) 

BILLINO  CO0£  871 7-01 -M 


[Docket  No.  RP96-327-000] 

Koch  Gateway  Pipeline  Compary 
Notice  of  Proposed  Changes  in  PERC 
Gas  Tariff 

August  6,  1996. 

Take  notice  that  on  August  1.  1996, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
to  be  effective  September  1,  1996: 

Twelfth  Revised  Sheet  No.  20 
Eleventh  Revised  Sheet  No.  21 
Twelhh  Revised  Sheet  No.  22 
Twelfth  Revised  Sheet  No.  24 

Koch  Gateway  states  this  filing  is 
submitted  as  an  application  pursuant  to 
Section  4  of  the  Natural  Gas  Act,  15 
use.  717c  (1988),  and  Part  154  of  the 
Rules  and  Regulations  Commission. 

Koch  Gateway  states  that  it  files  the 
above  tariff  sheets  to  reduce  its  Account 
No.  858  surcharge  as  a  result  of  Koch 
Gateway's  expectation  to  complete  its 
collection  of  one  portion  of  this  , 

surcharge. 

.■Knv  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Comm!S.sion's  regulations.  All  such 
motions  or  protest  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  Motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil 
Secretary. 
!FR  Doc.  96-20402  Filed  8-9-96;  8:45  am] 

BILLING  C00€  «7 17-01-11 


[Docket  No.  ?P96-331-0001 

Natsona.  fuei  Gas  Supp'y  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Qae  Tariff 

August  6,  1996. 

Take  notice  that  on  August  2, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  September  1,  1996: 

Fourth  Revised  Sheet  No.  211 
Original  Sheet  No.  211 A 

National  Fuel  states  that  this  filing 
refhects  proposed  changes  to  National 
Fuel's  Firm  and  Interruptible  Rate 
Schedules  to  provide  options  for 
customers  to  purchase  storage  and/or 
transportation  service  at  negotiated 
rates,  with  the  recourse  rates  being  the 
existing  rates  for  the  same  class  of 
service. 

National  Fuel  requests  the 
Commission  waive  its  Regulations,  to 
the  extent  necessary,  to  permit  the 
proposed  tariff  sheets  to  become 
effective  on  September  1,  1996.  In  this 
regard.  National  Fuel  states  in  its  Policy 
Statement,  the  Commission  declared 
that  it  does  not  intend  to  suspend 
negotiated  rate  filings  and  will  grant 
waiver  of  the  30-day  notice  requirement 
Statement  of  Policy  and  Request  for 
Comments.  74  FERC  1 61,076  (1996)  at 
61,241-42. 

In  the  event  the  Commission  elects  to 
suspend  the  tariff  sheets,  pursuant  to 
Section  154.7(a)(9),  National  Fuel  states 
that  its  intention  that  such  tariff  sheets 
be  moved  into  effect  at  the  end  of  the 
applicable  suspension  period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Rule  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conmiission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  96-20408  Filed  8-9-96;  8:45  am) 

ULUNO  CODE  (717-01-M 


[Docket  No.  PP96-32&-000] 

NorAm  Gas  Transmfssion  Company; 
Notice  of  Proposed  Changes  in  FERC 
Tariff 

August  6,  1996. 

Take  notice  that  on  August  1,  1996, 
Nor.A^m  Gas  Transmission  (NGT) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of 
September  1,  1996: 

Third  Substitute  Fourth  Revised  Sheet  No.  13 

NGT  stated  that  the  purpose  of  this 
filing  was  to  adjust  NGT's  rates  to  reflect 
$4,321,962  of  gas  supply  realignment 
costs,  plus  applicable  interest,  pui^uant 
to  Section  23.2  of  the  General  Terms 
and  Conditions  of  its  Tariff.  NGT  stated 
that  this  filing  includes  the  cost  of 
terminating  or  revising  gas  supply 
contracts  pursuant  to  certain  settlement 
agreements  with  its  suppliers. 

N'GT  stated  that  copies  of  its  filings 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas.  Louisiana.  Oklahoma,  and 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211  and  385.214. 
Al!  such  motions  or  protests  must  be 
filed  as  provided  in  §  154,210  of  the 
Commissions  Regulations.  Protests  wall 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\-e  to  make  the 
protestants  parties  to  the  proceeding. 
,\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filinE  are  on  file  with  the 
Commission  end  available  for  public 
inspection,  with  the  exception  of  that 
portion  for  which  N'GT  requested 
privileged  treatment. 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  96-20400  Filed  8-9-96;  8:45  am] 

BILUNQ  CODE  6717-01-M 

[Docket  No.  RP96-279-001) 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Piling 

August  6, 1996 

Take  notice  that  on  August  1,  1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing 
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detailed  information  showing  how 
Texas  Eastern  developed  the  compressor 
fuel  projections  contained  in  its  Interim 
ASA  filing  of  June  18,  1996  in  Docket 
No.  RP96-279-000. 

Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  order  issued  July  17, 1996 
in  Docket  No..  RP96-279-000. 

Texas  Eastern  states  that  the 
compressor  fuel  projections  were 
developed  by  using  a  linear  regression 
analysis  model  designed  to  forecast 
compressor  fuel  consumption  for  Texas 
Eastern's  system.  Texas  Eastern  also 
states  that  the  ultimate  test  of  a 
projection  model  is  the  comparison  of 
the  projections  developed  to  the  actual 
results  experienced  and  that  the  month 
of  June  1996  actual  compressor  fuel  has 
already  proven  to  be  within  3% 
tolerance  of  its  projection. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  parties  in 
Docket  No.  RP96-279-^00.  The  July  17, 
Order  provides  that  parties  are 
permitted  to  file  comments  within  15 
days  of  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestiints  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary 
(PR  Doc.  96-20404-Filed  8-9-96;  8:45  am] 

BILLING  CX>OE  e7l7-01-M 


[Docket  No.  TM96-6-30-000] 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  6,  1996. 

Take  notice  that  on  August  1, 1996, 
Trunkline  Gas  Company  (Triinkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volimie  No.  1 . 
revised  tariff  sheets,  listed  on  Appendix 
A  of  its  filing  to  become  effective 
September  1.  1996., 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
23  (Miscellaneous  Revenue 
Flov\'through  Surcharge  Adjustment)  of 
the  General  Terms  and  Conditions  of 


Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Trunkline  states  that  pursuant  to 
Section  23  of  the  General  Terms  and 
Conditions,  the  value  of  retained 
unauthorized  gas  and  scheduling 
penalties  collected  from  affiliates  and 
excess  revenues  received  over  costs 
incurred  under  Trunkline's  cash-out 
provisions  for  the  twelve  months  ended 
May  31, 1996  is  negative.  Accordingly, 
there  will  be  no  Section  23  adjustment 
in  effect  for  the  period  September  1, 
1996  through  August  31, 1997. 

Trunkline  further  states  that  filing 
copies  of  this  filing  are  being  served  on 
all  affected  customers  and  appUcable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
38.'^. 214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 
[PR  Doc.  96-20407  Filed  8-9-96;  8:45  am] 

BILUNG  CODE  871 7-01 -M 

[Docket  No.  MT96-22-000] 

Williams  Natural  Gas  Company  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  6.  1996. 

Take  notice  that  on  August  1, 1996, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  following  tariff  sheet 
to  be  effective  September  1, 1996: 

Second  Re\nsed  Sheet  No.  221 

WNG  states  that  this  filing  is  being 
made  to  update  WNG's  tariff  in 
compliance  with  18  CFR  Part 
250.16(b)(1),  which  requires  an 
interstate  natural  gas  pipeline  to  report 
any  changes  which  occur  to  the  list  of 
operating  persoimel  and  facilities 
shared  by  the  interstate  natural  gas 
pipeline  and  its  marketing  or  brokering 
affiliates. 


WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

.  Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  wdth  Sections- 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AH  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

(PR  Doc.  96-20405  Filed  8-9-96;  8:45amJ 
BiLUNQ  CODE  6717-01-11 


[Docket  No.  RM9&-3-000) 

Filing  and  Reporttng  Reajireme'^ts  for 
Interstate  Natural  oas  Cc^pany  Rdte 
Schedules  and  Tariffs:  Nonce  cf 
Revised  Natural  Gas  Pipeline  Company 
Electronic  Tariff  Filing  Instructions 

August  6,  1996. 

On  September  28,  1995,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  582, 
(the  rule)  amending  part  154  of  the 
Commission's  regulations  imder  the 
Natural  Gas  Act.*  The  changes  wrought 
by  the  rule  include  modifications  to  the 
Commission's  electronic  filing 
requirements,  including  changes  to  the 
instructions  for  filing  tariff  sheets 
electronically.  The  electronic  tariff  sheet 
instructions  adopted  by  the  rule 
included,  on  the  title  page,  all  valid 
Office  of  Management  and  Budget 
(0MB)  control  numbers  appUcable  to 
the  filing  of  tariff  sheets.  OMB  control 
number  1902-0154  expired  June  30, 
1996.  Recently,  OMB  extended  the 
expiration  date  for  OMB  control  number 
1902-0154  to  June  31, 1997. 

A  respondent  will  not  be  penalized 
for  failure  to  respond  to  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 


>  Filing  and  Reporting  Requirements  for  Interstate 
Natural  Gas  Companies  Rate  Schedules  and  Tarifb, 
Order  No.  582.  60  FR  52060  (October  1 1, 1995],  72 
FERC  .161,300  (1995). 
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control  number  ^  The  title  page  of  the 
electronic  tariff  filing  instructions 
attached  at  Appendix  A  is  revised  to 
display  the  new  expiration  date  for 
0MB  control  number  1902-0154.  No 
other  changes  to  the  instructions  have 
been  made. 
Lois  D.  Casbell 
Seintan- 

.\ppendix  \ — Natural  Gas  Pipeline 
C-oropanv  Tariff  Filings  Revised 

Docket  No.  RM95-3-O01 

0MB  Numbers/Expiration  Date 

1902-0066—5/31/97 
1902-0070—5/31/97 
1902-0152—5/31/97 
1902-0153—5/31/97 
1902-0154—5/31/97 
1902-0155—5/31/97 

This  document  replaces  the  Tariff 
Filing  Record  Formats  issued  August  31, 
1989. 

(FP  D.X-  96-20434  Filed  8-9-96;  8:45  am) 

BILLIMG  CODE  (717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  5561-2:  (ICH  »  i520  0'  and  OMe  -• 
207(MD110): 

Agency  (nfooriatior  Oollection 
Activities  Up  for  Renewal 

AGENCY:  tjivuoiimental  Protection 
Agencv  (EPA). 
achon:  Notice. 

SliMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.  ).  this  notice  amiounces  that 
the  Information  Collection  Request  (ICR] 
for  Recall  of  Suspended  and  Canceled 
Pesticides  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(0MB),  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  by 
October  11, 1996. 

ADDRESSES:  Office  of  Enforcetoent  and 
Compliance  Assurance,  Office  of 
Compliance.  Agriculture  and 
Ecosystems  Division.  Agriculture 
Branch  (2225A).  401  M  St..  SW. 
Washington.  DC  20460 
FOR  FURT>ffiR  INFORMATION  CONTACT: 
Phylhs  Flaherty,  Chief.  Agriculture 
Branch,  at  202-564-4131/Eax:  202-564- 
0085  or  David  Stangel  at  202-564-4162/ 
fax:  202-564-0085. 


'  A  mora  extensive  discuMion  of  the  significancs 
of  the  0MB  control  number  can  be  found  in  75 
FERC1 61,106  (1996). 


SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  This  action  affects 
registrants  of  suspended  and  canceled 
pesticides  that  are  required  to  be 
recalled. 

Title:  Recall  of  Suspended  and 
Canceled  Pesticides  (EPA  Form  No. 
1520.01),  OMB  Na  2070-0110, 
Expiration  Date:  9/30/96. 

Abstract:  Section  19(b)  of  the  Federal 
Insecticide  Fungicide  and  Rodenticide 
Act  (FIFRA)  authorizes  the 
Administrator  to  order  the  recall  of 
suspended  and  canceled  pesticides  bv 
the  registrant  of  the  pesticide  and  others 
in  the  chain  of  distribution  of  the 
pesticide.  The  information  reported  to 
the  Agency  will  be  used  to  ensure  that 
the  recalled  pesticides  were  transported, 
handled  and  stored  safely,  for 
indenmification  purposes,  and  to  plan 
for  Agency  reimbursement  for  storage  of 
the  recalled  pesticides. 

Pesticides  subject  to  suspension  and 
cancellation  actions  have  been  found  to 
cause  unreasonable  adverse  effects.  The 
Agency  has  a  special  interest  mitigating 
the  hazards  posed  by  stocks  of  the 
pesticide,  including  requiring  that  they 
be  removed  from  the  channels  of 
distribution  and  use  by  means  of  a 
recall.  The  Agency  is  also  concerned 
that  the  recalled  pesticide  be 
transported,  handled  and  stored  safely 
pending  final  disposition  of  the  recalled 
stocks.  Finally,  the  Agency  is  concerned 
that  the  recfdled  pesticides  undergo 
proper  treatment,  recovery,  or  disposal. 

As  part  of  the  suspension  and 
cancellation  order,  registrants  of  the 
pesticide  in  question  will  be  requested 
to  recall  the  suspended  and  canceled 
pesticide  bom  the  chaimels  of 
distribution  and,  if  necessary,  fi-om  the 
users  of  the  pesticide.  As  part  of  the 
recall,  registrants  will  be  requested  to 
submit  a  report  to  the  Administrator 
which  indicates  who  was  contacted  in 
carrying  out  the  recall,  the  quantity  of 
suspended  and  canceled  pesticide  in 
their  possession  and  where  the  recalled 
pesticide  is  being  stored. 

EPA  will  not  require  respondents  to 
fill  out  specific  forms.  However,  EPA 
will  establish  a  format  into  which 
respondents  should  organize  the 
required  data.  The  specific  data  that  will 
be  requested  are:  (1)  A  plan  for 
contacting  holders  of  the  suspended  and 
canceled  pesticide;  (2)  how  the 
suspended  and  canceled  pesticide  will 
be  transported  to  a  storage  facility;  (3) 
the  name  and  location  of  the  storage 
focility  chosen  and  the  criteria  used  for 
choosing  the  facility;  and  (4)  the 
quantity  of  suspended  and  canceled 
pesticide  by  EPA  Registration  Number, 
number  of  containers,  container  size 


(pounds  or  gallons  as  appropriate),  total 

quantity  (pounds  oi  gallons  as 

appropriate),  for  each  discrete  pesticide. 

Items  1.  2  and  3  would  be  provided 

pnoi  to  'he  recall  taking  place 

Respondents  will  t)e  requested  to  submit 

the  information  to  the  EPA  Regional 

office  having  jurisdiction  over  the 

company  headouarters. 

Iniormalion  tnat  respondents  are 

requested  to  collect  and  submit  to  the 

Agency  will  be  used  for  a  variety  of 

purposes.  The  infoniiation  will  give  the 

.^gencv  an  estimate  of  the  aniount  of 

recalled  pesticide  being  stored  and 

allow  the  .Agency  to  plan  for 

reimburbement  of  storage  costs.  The 

Agencv  vviil  also  be  better  able  to 
„ii.,. — .". t .  _f 

indemnification  claims  to  users  of  the 
suspended  and  canceled  pesticide  for 
losses  suffered  as  a  result  ot  the 
suspension  nnd  cancellation  as 
authorized  by  section  15  oi  FIFRA. 
Finally,  the  Agency  will  use  the 
information  for  compliance  purposes, 
determining  where  recalled  pesticides 
are  being  stored,  the  quantity  being 
stored  at  each  location  and  the  adequacy 
of  the  storage  facilit}  as  determined 
through  inspections.  The  information 
collected  will  enable  the  Agency  to 
target  inspections  efficiently.  The 
information  collected  will  be  used  by 
EPA  Regional  and  .State  pesticide 
compliance  and  enforcement  staffs,  the 
Office  of  Enforcement  and  Compliance 
Assurance  and  the  Office  of  Pesticide 
Programs. 

Trie  EPA  would  like  to  solicit 
comments  to:  (i)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iiij  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

Burden  Statement 

Burden  Hours  per  Response:  40  hours  per 
refipondent  whirh  includes  time  for  reading 
the  Federal  Register  or  Notice  of  intent  to 
Cancel,  plan  activities,  create  and  ((ether 
information,  process  information,  and  record 
and  report  information. 

Frequencs'  of  Response  As  necessary. 
Burden  estimates  are  based  on  one  recall 
action  per  year. 
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Numtjer  of  Respondents:  40  resp>ondents 
per  recall  action. 

Total  Annual  Reporting  and 
Hf^cordkeeping  Burden:  1 .600  hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  soim;es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
niunber.  The  OMB  control  number  for 
EPAs  regulations  are  displayed  in  40 
CFR  Part  9. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  biuden,  to 
the  address  listed  above. 

Dated:  August  5, 1996. 
Elaine  E.  SUnley, 

Director.  Office  of  Compliance,  Office  of 
Enforcement  and  Compliance  Assurance. 
'FR  Doc.  96-20461  Filed  8-»-96;  8:45  ami 
aiLLMO  CODE  66ao-60-u 


[FRL-6551-6] 

Agency  information  CcHection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Requirements  for  Generators. 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  System 

AGENCY:  Environmental  Protection 
.\gency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44 
U.S.C.3501  et  seq.),this  notice 
annoimces  that  the  following 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Requirements  for 
Generators,  Transporters,  and  Waste 
Management  Facilities  Under  the  RCRA 
Hazardous  Waste  Manifest  Svstem.  ICR 
No.  801.11,  OMB  No.  2050-0039.  The 


ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

burden  and  cost;  where  appropriate,  it 

includes  the  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  September  11, 1996. 

FOR  FURTHER  INFORMATION  Ofl  A  COPY 

call;  Sandy  Farmer  at  EPA,  (202)  260- 

2740,  and  refer  to  EPA  ICR  No.  801.11. 

OMB  Control  No.  2050-0039. 

SUPPLEMENTARY  INFORMATION 

Title:  Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  System,  ICR  No.  801.11, 
OMB  No.2050-0039.  This  request  is  an 
extension  of  a  currently  approved 
collection. 

Abstract:  EPA's  authority  to  require 
compliance  with  the  manifest  system 
stems  primarily  from  RCRA  §  3002(a)(5). 
This  section  mandates  a  hazardous 
waste  manifest  system  to  assure  that  all 
hazardous  waste  generated  is  designated 
for  and  arrives  at  the  appropriate 
treatment,  storage,  disposal  facility.  An 
essential  part  of  the  manifest  system  is 
the  Uniform  Hazardous  Waste  Manifest 
(Form  8 700-22 A).  The  manifest  is  a 
tracking  document  that  accompanies  the 
waste  from  its  generation  site  to  its  frnal 
disposition.  The  manifest  lists  the 
wastes  that  are  being  shipped  and  the 
final  destination  of  the  waste. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
1, 1996  (61  FR  14303);  8  comments  were 
received. 

Burden  Statement:  The  reporting 
burden  per  response  for  this  collection 
of  information  is  estimated  to  average  25 
minutes  for  generators,  10  minutes  for 
treuisporters,  and  10  minutes  for 
treatment,  storage  and  disposal 
facilities.  The  record  keeping  burden 
per  response  for  this  collection  of 
information  is  estimated  to  average  6 
minutes  for  generators,  6  minutes  for 
transporters,  and  6  minutes  for 
treatment,  storage  and  disposal 
facilities. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  includes  the  time 
needed  to  review  instructions;  develop. 


acquire,  install,  and  utilize  tedinology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifjring 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Estimated  Number  of  Respondents: 
214,395  generators,  500  transporters, 
739  TSDFs,  and  31  States  having 
manifest  programs  which  collect  data 
fioiii  waste  handlers. 

Frequency  of  Response:  Annual 
Frequency  of  Response  per  Waste 
Handler  is  341  for  generators  5.241  for 
Transporters,  and  3,059  for  TSDFs. 

Estimated  Total  Annual  Hour  Burden: 
2,822,873  hours. 

Estimated  Total  Annualized  Cost 
Burden:  S\. 292,772. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  801.11  and 
OMB  Control  No.  2050-0039  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U  S.  Environmenlal 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington.  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  August  5,  1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  96-20462  Filed  8-9-96  8:45  am) 
BILUNO  CODE  a8«0-S0-P 


[FRL-5551-51 

Agency  intcr-.stior  Collection 
Activities  Unoer  OMB  Review;  NSPS 
for  Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations  (Subpart 
MM)  OME  .•;2066-0C34    EPA  =1064.07 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  vtith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3507(a)(1)(D),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
for  Standards  of  Performance  for  New 
Stationary  Sources — Automobile  and 
Li  gilt  Duty  Truck  Surface  Coating 
Operations — Subpart  MM)  described 
beiow  has  been  forwarded  to  the  Office 
of  .Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  biu'den  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  11,  1996. 
FOP  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1064.07. 

SUPPLEMENTARY  INFORMATION: 

Title:  Standards  ol  Performance  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations  (Subpart 
MM)  OMB  Control  No.  2060-0034;  EPA 
ICR  No.  1064.07).  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Owners/operators  of 
automobile  and  Ught  duty  truck  surface 
coating  operations  must  notify  EPA  of 
construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test.  Monitoring 
requirements  specific  to  automobile  and 
light  duty  truck  surface  coating 
operations  consist  of  monitoring  both 
VOC  emissions  and  incineration 
temperatures. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  29,  1995. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  56  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 


time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entitles: 
automobile  and  light  duty  truck  surface 
coating  operations. 

Estimated  Number  of  Respondents: 
47. 

Frequency  of  Response:  4. 

Estimated  Number  of  Responses:  182. 

Estimated  Total  Annual  Hour  Burden: 
2,635.3  hours. 

Estimated  Total  Annualized  Cost 
Burden: $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1064.07  and 
OMB  Control  No.  2060-0034  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington.  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington.  DC  20503. 

E>ated:  August  6, 1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[PR  Doc.  9e-20463  Filed  8-9-96;  8:45  am] 
BILUNG  CODE  SSeO-6<MJ 


tFRL-5551-4] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;    1996 
Metal  Pix>ducts  and  Machinery  Industry 
Phase  II  Survey" 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 


the  following  Information  Collection 
Request  (ICR}  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMBj  for  review  and  approval:  "1996 
Metal  Products  and  Machinery  (MP&M) 
Industry  Phase  II  Sur\ev  '  (EPA  ICR  No. 
1787.01).  The  ICR  describes  the  nature 
of  the  information  collection,  the 
anticipated  burde;i  the  data  collection 
will  create  on  rt^cipient  facilities,  and 
the  statistical  sampling  plan  EPA  will 
use  to  distribute  the  data  collection 
instruments.  The  ICR  also  includes 
representative  copies  of  the  specific  data 
collection  instruments  that  will  be 
distributed  to  the  public. 
DATES:  Comments  and  requests  for 
information  must  be  received  by  EPA  no 
later  than  September  11,  1996. 
ADDRESSES:  The  pubUc  may  contact 
Sandy  Farmer  at  the  EPA  for  a  copy  of 
ICR  1787,01.  Ms.  Farmer  may  be 
reached  by  mail  at:  U.S.  EPA,  OPPE 
Regulatory  Information  Division  (Mail 
Code  2137),  401  M  Street  S.W., 
Washington,  DC  20460;  or  by  telephone 
at  (202)  260-2740.  The  ICR  will  be 
available  either  as  hard-copy  or  as 
electronic  media  (e.g.,  1.44MB  disks). 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Collection  Request 
for  the  1996  Metal  Products  and 
Machinery  Industry  Phase  II  Survey 
(EPA  ICR  No.  1787.01).  This  is  a  new 
collection. 

Abstract:  The  Metal  Products  and 
Machinery  (MP&M)  Phase  II  survey  is 
intended  to  collect,  from  industry  and 
other  affected  entities,  the  type  of 
technical  and  economic  information 
required  by  EPA  to  develop  effluent 
limitations  guidelines  for  MP&M  Phase 
n  activities.-The  MP&M  Phase  n 
activities  include  those  operations 
performed  at  sites  that  manufacture, 
maintain,  or  repair  metal  products  and 
machinery  included  in  the  following 
industry  categories:  motor  vehicles  (i.e., 
automotive  industry  activities — 
excluding  automotive  filling  stations), 
bus  &  truck,  railroad,  office  machines, 
household  equipment,  instruments  (i.e., 
measurement  and  control  instruments), 
precious  metals,  ships  &  boats,  and 
other  metal  products  (i.e.,  previously 
described  as  "non-precious"  metals). 
Such  entities  may  be  privately  ovimed  or 
may  be  owned  by  the  federal 
government  or  by  state/local 
governments.  In  addition  to  the  directly 
affected  entities  listed  above,  the  EPA 
also  plans  to  collect  information  related 
to  the  regulatory  burden  that  would  be 
created  by  implementation  of  a  final 
MP&M  Phase  11  rule  on  the  state/local 
governmental  authorities  responsible  for 
operating  the  affected  publicly  owned 
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treatment  works  (POTWs)  and  issuing 
permits. 

EPA  is  required  under  Section  304(m) 
of  the  Clean  Water  Act  (CWA)  of  1987 
(Federal  Water  Pollution  Control  Act,  33 
U.S.C.  13141m])  to  promulgate  new 
effluent  limitations  guidelines.  As  the 
result  of  a  lawsuit  by  the  Natural 
Resources  Defense  Council.  Inc.  (NRDC) 
and  Public  Citizen,  Inc.  {NRDCetalv. 
Reilly.  Civ  No  89-2980).  a  Consent 
Decree  was  entered  by  the  Court  on 
January  31.  1992  that  estabUshed  the 
schedule  for  promulgating  numerous 
effluent  limitations  guidelines  including 
the  MP&M  Phase  11  rule.  Thus,  EPA  is 
required  under  a  court  order  stemming 
from  the  CWA  to  promulgate  the  MP&M 
Phase  11  rule.  Because  this  survey  will 
be  issued  under  authont\  of  Section  308 
of  the  CWA  of  1987  [Federal  Water 
Pollution  Control  Act,  U.S.C.  Section 
1318).  responses  from  the  data 
collection  sur%'ey  instrument  recipients 
are  mandatory.  The  data  collected  from 
this  survey  will  provide  EPA  with  the 
technical  and  economic  information 
required  to  effectively  evaluate 
pollution  control  technologies  and  the 
economic  achievabiUty  of  the  final  rule. 
EPA  will  consider  both  technical 
performance  and  economic 
achievability  (including  cost 
effectiveness  analyses  of  alternative 
pollution  control  technologies)  when 
developing  the  final  regulations. 

An  Agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15  The  Federal  Register  notice 
announcing  the  impending  submission 
of  the  MP&M  Phase  II  Survey  ICR  to 
OMB.  as  required  under  the  Paperv\'ork 
Reduction  Act's  regulations  at  5  CFR 
1320.8(d),  was  published  on  December 
12, 1995.  Comments  from  the  pubhc 
regarding  the  December  12, 1995 
announcement  were  received  by  the 
Agency.  These  comments,  and  EPA's 
responses,  are  presented  as  Appendix  6 
in  the  MP&M  Phase  II  Survey  ICR. 

Burden  Statement:  The  one-time 
pubhc  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  range  from  1.7  to  208 
hours  per  response,  depending  on  the 
survey  completed.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 


and  verifying  informadon,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  appUcable  instructions 
and  requirements;  train  persoimel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  total  nationwide  public  re|X)rting 
and  recordkeeping  burden  for  this 
information  collection  is  estimated  to  be 
77,372  hours  or  $3,481,740.  The 
nationwide  burden  will  be  distributed 
among  the  5,735  survey  respondents  in 
accordance  with  the  type  of  survey  (or 
surveys)  sent  to  each  of  the  recipient 
sites.  The  majority  of  the  sites  will 
receive  only  the  Industrial  Screener 
Survey.  Each  of  these  sites  will  only 
have  an  estimated  burden  of  1.7  hours 
or  $77.  The  sites  that  will  experience 
the  highest  level  of  burden  will  receive 
the  Industrial  Screener  Survey  and  the 
"Long"  Comprehensive  Industrial 
Survey.  Only  275  sites  will  receive  this 
combination  of  surveys.  Each  of  these 
sites  will  have  the  burden  of  the 
screener  survey  and  an  estimated 
additional  burden  of  208  hours  or 
$9,360  to  complete  the  "Long" 
Comprehensive  Industrial  Survey. 

EPA  made  every  effort  possible  to 
reduce  the  national  reporting  burden 
associated  with  this  data  collection. 
EPA  measured  the  reductions  in  burden 
by  comparing  the  MP&M  Phase  I  data 
collection  (conducted  from  1990  to 
1992)  burden  with  the  burden  estimated 
for  the  current  data  collection.  EPA  also 
examined  the  results  from  the  already 
completed  MP&M  Phase  I  data 
collection  and  used  these  results  to 
improve  the  MP&M  Phase  11  survey 
documents.  The  following  are  examples 
of  how  EPA  reduced  the  burden 
associated  with  the  current  data 
collection  relative  to  the  already 
completed  MP&M  Phase  I  effort: 

1.  EPA  reduced  the  total  number  of 
Industrial  Screener  Surveys  that  will  be 
mailed  by  22%  even  though  there  are 
estimated  to  be  150%  more  MP&M 
Phase  II  sites  than  MP&M  Phase  I  sites. 

2.  EPA  developed  a  "Short" 
Comprehensive  Industrial  Survey 
instrument  that  will  be  sent  to  facilities 
discharging  less  than  1,000,000  gallons 
per  year  of  processed  wastewater.  EPA 
anticipates  that  many  of  these  low-flow 
sites  will  be  small  businesses.  Based  on 
a  pretest,  EPA  found  that  the  "short" 
industrial  survey  will  require  only  7.9 
hours  to  complete,  while  the  "Long" 
Comprehensive  Industrial  Survey  will 
require  208  hours  to  complete.  Thus, 
EPA  is  significantly  reducing  the  burden 


on  the  recipients  of  the  "short" 
industrial  survey. 

3.  EPA  estimates  the  total  number  of 
pages  the  public  will  have  to  complete 
to  respond  to  the  MP&M  Phase  11  data 
collection  will  be  73%  fewer  than  the 
total  niunber  of  pages  that  were 
completed  to  respond  to  the  MP&M 
Phase  I  survey  effort. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1787.01  in 
any  inquiry. 

Ms.  Sandy  Farmer  (Mail  Code  2137). 
U.S.  EPA,  OPPE  Regulatory 
Information  Division,  401  M  Street 
S.W.,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
EPA.  725  17th  Street  N.W.. 
Washington,  DC  20503. 

Dated:  August  2, 1996. 
Joseph  Retzer. 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-20464  Filed  a-9-96:  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting;  National 
Clearinghouse  on  Election 
Administration 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I)  and  Office  of 
Management  and  Budget  Circular  A-63. 
as  revised,  the  Federal  Election 
Commission  aimoimces  the  following 
Advisory  Panel  meeting. 

Name:  Federal  Election  Commission 
Election  Administration  Advisory  Panel. 

Date:  23-24  August  1996. 

Place:  ANA  Hotel.  2401  M  Street.  NW.. 
Washington,  DC  20037. 

Time: 

0830-1200;  1330-1700  on  August  23 

0900-1200:  1300-1430  on  August  24 

Propond  Agenda 

Use  of  the  Internet  by  Election  Officials; 
Progress  in  Computerizing  Statewide 
Election  Systems:  NVRA  Reporting 
Requirements:  Important  Changes  in  Federal 
Election  Law:  Commercializing  Voter 
Registration:  The  Future  of  Polling  Place 
Accessibility;  Downsizing  Election 
Operations. 

Purpose  of  the  Meeting 

The  Panel  will  present  their  views  on 
problems  in  the  administration  of  Federal 
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elections,  and  fonnulate  recommendations  to 
the  Federal  Election  Commission  Office  of 
Election  Administration  for  its  future 
program  development. 

The  Advisory-  Panel  meeting  is  open  to  the 
public,  dep>endent  on  available  sp>ace.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  Panel  before,  during,  or 
after  the  meeting.  To  the  extent  that  time 
permits,  the  Panel  Chair  may  allow  public 
presentation  or  oral  statements  at  the 
meetmg. 

All  communications  regarding  the 
Advisory  Panel  should  be  addressed  to 
Penelope  Bonsall,  Office  of  Election 
Administration,  Federal  Election 
Commission,  999  E  Street  NW,  Washington. 
DC  20463. 

Dated:  August  8,  1996. 
Marjorie  W.  Emmons, 
Secretary  to  the  Commission. 
(FR  Doc.  96-20638  Filed  8-8-96;  3:03  pm) 

BILUNG  COOe  6715-01 -M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

NoUce  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Infiniti  Shipping  Inc..  1805  Stevens  Avenue, 

Merrik,  NfY  11566,  Officers:  Clifford  Edwin 

Serie,  President,  Paul  Clifford  Serie,  Vice 

President 
Demars  International  Expwrt  Import.  55-12 

Broadway,  Long  Island  City,  NY  11106, 

Dean  Dujmovic,  Sole  Proprietor 
Elite  Freight  Forwarders  Inc.,  9  Ridgewood 

Avenue,  Glen  Ridge,  NJ  07028,  Officer: 

Percival  Bramble,  Jr.,  President 

Dated:  August  7,  1996. 
foseph  C.  Polking, 
Secretary. 
(FR  Doc  96-20418  Filed  8-9-96;  8:45  am] 

BILLING  COOE  673O-01-*! 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
pubhc,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  5, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Citizens  Corporation,  and  Harrison 
Group,  Inc.,  both  of  Franklin, 
Tennessee;  to  become  bank  holding 
companies  by  each  acquiring  61  percent 
of  the  voting  shares  of  Peoples  State 
Bancshares,  Inc.,  Grant,  Alabama,  and 
thereby  indirectly  acquire  Peoples  State 
Bank,  Grant,  Alabama. 

In  connection  with  this  application. 
Citizens  Corporation  and  Harrison 
Group,  Inc.,  to  engage  directly  in 
mortgage  lending  activities  pursuant  to 


§  225.25(b)(1)  of  the  Board's  Regulation 
Y,  and  to  acquire  Financial  Data 
Technology.  Inc..  Franklin.  Tennessee, 
and  thereby  engage  in  data  processing 
activities  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y  These 
activities  will  be  conducted  throughout 
the  State  of  Tennessee. 

2.  Colony  Bankcorp,  Inc.,  Fitzgerald, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Broxton  State  Bank, 
Broxton,  Georsia. 

3.  First  Banksiiares  of  West  Point, 
Inc.,  West  Point,  Georgia;  to  merge  with 
Canebrake  Bancshares.  Inc.,  Uniontown, 
Alabama,  and  thereby  indirectly  acquire 
First  State  Bank  of  Uniontown, 
Uniontown,  .Alabama. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  First  Banks.  Inc.,  Creve  Coeur, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Sunrise  Bancorp.  Inc., 
Roseville,  California,  and  thereby 
indirectly  acquire  Sunrise  Bank  of 
Cahfomia.  Roseville,  CaUfomia. 

2.  LandMark  Bancshares  of  Texas, 
Inc.,  Columbia.  Missouri;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Itasca 
State  Bank,  Itasca,  Texas. 

3.  The  Landrum  Company,  Columbia, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  LandMark  Bancshares 
of  Texas,  Inc.,  Columbia.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6, 1996. 
Jennifer  J.  Johnson 
Deputy  Secretary  of  the  Board 
(FR  Doc,  96-20447  Filed  8-9-96;  8:45  am] 
BILUNQ  COOE  6210-01-F 


Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  Usted  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  wall  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
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processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consiunmation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  26,  1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Mellon  Bank  Coqjoration, 
Pittsburgh,  Peimsylvania;  and  The 
Chase  Manhattan  Corporation,  New 
York,  New  York,  to  acquire  through 
their  joint  venture  ChaseMellon 
Shareholder  Services,  L.L.C..  Ridgefield 
Park,  New  Jersey,  certain  assets  relating 
to  the  shareholder  service  business  of 
Wells  Fargo  Bank,  N.A.,  San  Francisco, 
CaUfomia.  and  certain  of  its  affiliated 
banks  pursuant  to  §  225.25(b)(3)  of  the 
Board's  Regulation  Y.  Comments 
regarding  this  application  must  be 
received  by  August  23,  1996. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Capitol  Bankshares,  Inc.,  Madison, 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary  Capitol  Mortgage 
Corporation,  Madison,  Wisconsin,  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  King  Bancshares,  Inc.,  Kingman, 
Kansas  to  engage  de  novo  through  its 
subsidiary.  Western  Credit,  Inc., 
Hutchinson,  Kansas,  and  thereby  engage 


in  making  consumer  finance  loans 
pursuant  to  §  225.25(b)(l)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6, 1996. 
JenniCer  J.  Johnson 
Deputy  Secretary  of  the  Board 
(FR  Doc.  96-20448  Filed  8-9-96;  8:45  am] 

BILUMG  CODE  e21(W)1-F 


GENERAL  SERVICES 

ADMINISTRATION 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Memorandum  of  Agreement  Among 
the  General  Services  Administration, 
the  Department  of  the  intenor— 
National  Park  Service  and  the  Natic-a 
Capital  Planning  Commission 

This  Memorandum  of  Agreement 
(Memorandum)  is  entered  into  by  and 
among  the  General  Services 
Administration  (GSA),  the  Department 
of  the  Interior — National  Park  Service 
(NPS),  and  the  National  Capital 
Planning  Commission  (NCPC)  for  the 
purpose  of  ensuring  that  development 
and  redevelopment  within  the 
Pennsylvania  Avenue  area  (as  defined 
in  40  U.S.C.  871(f))  compUes  with  the 
Pennsylvania  Avenue  Plan  of  1974 
(Plan),  as  amended,  and  the 
Pennsylvania  Avenue  Development 
Corporation's  General  Guidelines  and 
Square  Guidelines. 

Whereas,  Public  Law  104-134 
aboUshes  the  Permsylvania  Avenue 
Development  Corporation  (PADC)  as  of 
April  1,  1996, 

Whereas,  Pubhc  Law  104-134 
requires  that  all  rights,  title  and  interest 
in  and  to  all  property  held  in  the  name 
of  the  Pennsylvania  Avenue 
Development  Corporation  be  transferred 
to  the  General  Services  Administration 
or  the  Department  of  the  Interior — 
National  Park  Service, 

Whereas,  PubUc  Law  104-134 
transfers  PADC's  responsibilities  with 
respect  to  amending,  completing, 
redeveloping,  and  ensuring  compliance 
with  the  Plan  to  GSA  and  NCPC, 

Whereas,  GSA,  NPS,  and  NCPC 
intend  to  encourage  and  faciUtate  the 
continued  development  of  the 
Pennsylvania  Avenue  area  in  a  marmer 
that  builds  on  and  reinforces  the  past 
achievements  of  PADC  in  restoring 
Peimsylvania  Avenue  and  its  environs. 

Whereas,  GSA,  NPS,  and  NCPC  wish 
to  work  in  partnership  to  ensure  that  the 


supervision  of  the  Plan  is  carried  out  in 
a  responsible  and  efficient  manner  and 
vvith  appropriate  pubhc  participation. 

The  Parties  to  "This  Memorandum  Do 
Hereby  Agree: 

I.  Property  Development — If  GSA  . 
decides  to  develop  any  property  subject 
to  the  Plan,  the  following  procedures 
shall  apply: 

A.  GSA  shall  prepare  (with  the  advice 
of  NCPC)  the  Request  for  Proposals 
(RFP); 

B.  GSA  shall  convene  a  panel  that 
shall  include  a  representative  from 
NCPC  staff  to  review  submitted 
proposals.  The  panel,  before  making  its 
final  determination,  shall  ensure  that 
the  selected  proposal  has  been 
evaluated  by  a  design  committee 
assembled  by  GSA  to  ensure  high 
quality  building  and  urban  design.  The 
design  committee  shall  include  a 
representative  from  NCPC.  Once  GSA 
has  made  a  selection,  GSA  shall 
transmit  a  copy  of  the  selected  proposal 
to  NCPC  prior  to  contract  award.  NCPC 
staff  will  have  10  calendar  days  to 
consider  whether  the  proposed  selection 
conforms  to  the  Plan  and  the  General 
and  Square  Guidelines.  In  this 
document,  whenever  a  review  period 
ends  on  a  Saturday,  Sunday  or  a  legal 
hohday,  the  review  shall  conclude  on 
the  next  day  which  is  not  a  Saturday, 
Sunday  or  legal  holiday. 

1.  If,  within  the  10  calendar  day 
review  period,  NCPC  staff  informs  GSA 
in  vmting  that  NCPC  believes  that  the 
proposed  selection  conforms  with  the 
Plan,  the  General  and  Square 
Guidelines,  GSA  may  proceed  to 
contract  award.  Unless  otherwise 
agreed,  failure  of  NCPC  to  act  within  10 
calendar  days  shall  be  construed  to 
mean  that  NCPC  finds  that  the  proposed 
selection  conforms  with  the  Plan,  the 
General  and  Square  Guidelines. 

2.  If,  within  the  10  calendar  day 
review  period,  NCPC  staff  informs  GSA 
that  NCPC  believes  that  the  proposed 
selection  does  not  conform  with  the 
Plan,  the  General  and/or  Square 
Guidelines,  NCPC  shall  provide  GSA 
with  a  written  statement  explaining 
NCPC's  reasons  for  so  concluding.  GSA, 
upon  consideration  of  NCPC's  written 
statement  may  either: 

a.  Accept  NCPC's  view  and  either 
reject  the  proposal  or  require  the 
selected  offeror  to  submit  a  proposed 
amendment  of  the  Plan,  the  General 
and/or  Square  Guidelir-"s  and  follow 
the  procedures  set  forth  below  in 
paragraphs  l.C  (Plan  amendment)  and 
I.D.  (General  and  Square  Guidelines 
amendment),  as  appropriate,  or 

b.  Work  with  NCPC  staff  to  reconcile 
differences  in  view  regarding  the  need 
for  amendment  of  the  Plan,  the  General 
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and/or  Square  Guidelines.  If,  after  good 
faith  efforts,  no  resolution  is  reached, 
GS.A  may  reject  NCPC's  view  and 
provide  a  written  memorandum  that 
explains  GSAs  reasons  for  rejecting 
NCPC's  view  and  proceed  to  contract 
award 

C.  If  the  proposal  that  GSA  selects 
requires  an  amendment  to  the  Plan, 
GSA  shall  transmit  the  selected  offeror's 
proposal  for  Plan  amendment  (along 
with  all  relevant  documentation)  to  NFS 
and  NCPC  for  review  and  comment. 
GSA's  selection  of  a  proposal  that  will 
require  Plan  amendment  and  referral  to 
NPS  and  NCPC  shall  constitute  GSA 
support  for  Plan  amendment. 

1.  Within  30  calendar  days  of 
receiving  a  proposal  for  a  Plan 
amendment,  NPS  shall  advise  GSA  and 
NCPC  whether  the  proposed  Plan 
amendment  affects  the  Secretary  of 
Interior's  responsibilities  for  the 
administration,  protection,  and 
development  of  the  areas  within  the 
Pennsylvania  Avenue  National  Historic 
Site.  If  NPS  determines  that  a  proposed 
Plan  amendment  affects  these 
responsibilities.  NPS  shall  notify  GSA 
and  NCPC  of  its  support  of, 
recommended  modifications  to  or 
opposition  to  the  proposed  Plan 
amendment  from  the  standpoint  of  the 
compatibility  of  the  Plan  amendment 
with  the  Secretary's  responsibilities  for 
the  administration,  protection,  and 
development  of  the  areas  within  the 
Pennsylvania  Avenue  National  Historic 
Site.  Unless  otherwise  agreed,  GSA  and 
NCPC  may  deem  a  failure  of  NPS  to  act 
within  30  calendar  days  as  a 
determination  that  the  proposal  does 
not  affect  the  Secretary  of  the  Interior's 
responsibilities  for  the  administration, 
protection,  and  development  of  the 
areas  within  the  Pennsylvania  Avenue 
National  Historic  Site. 

2.  Within  45  calendar  days  of 
receiving  a  proposal  for  a  Plan 
amendment  and  after  consideration  by 
NCPC  in  pubUc  session,  NCPC  shall 
advise  GSA  of  its  views  on  the  proposed 
Plan  amendment.  NCPC  may  support, 
recommend  modification  of  or  oppose 
the  proposed  amendment.  Unless 
otherwise  agreed,  failure  of  NCPC  to  act 
within  45  calendar  days  shall  be 
deemed  acceptance  of  the  proposed 
Plan  amendment. 

3.  If  NPS  and  NCPC  support  an 
amendment  to  the  Plan  or  if  GSA 
accepts  the  proposed  modifications  to 
the  Plan  amendment  proposal,  GSA 
shall  transmit  the  proposed  Plan 
amendment  to  the  Committee  on 
Transportation  and  Infrastructure  and 
the  Committee  on  Appropriations  of  the 
House  of  Representatives  and  the 
Committee  on  Environment  and  Public 
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Works  and  the  Committee  on 
Appropriations  of  the  Senate.  If  after  60 
legislative  days,  none  of  the  committees 
has  disapproved  of  the  proposed 
amendment  of  the  Plan,  GSA  shall 
amend  the  Plan,  transmit  a  copy  of  the 
amendment  to  the  Plan  to  NPS  and 
NCPC,  and  award  the  contract. 

4.  If  NPS  and/or  NCPC  does  not 
support  amendment  of  the  Plan  or  if 
GSA  does  not  accept  the  proposed 
modifications  to  the  Plan  amendment 
proposal.  GSA,  NPS  and  NCPC  will 
meet  and  attempt  to  reconcile  their 
views.  If  no  resolution  can  be  reached, 
GSA  may  transmit  the  proposal  for  a 
Plan  amendment  to  the  Congressional 
conunittees  named  in  paragraph  I.C.3.  In 
its  submission  to  the  Congressional 
committees,  GSA  shall  include  a  written 
statement  fi-om  NPS  and/or  NCPC 
explaining  the  reasons  for  opposing  the 
proposal  for  Plan  amendment  and  a 
written  statement  from  GSA  and,  when 
appropriate,  either  NPS  or  NCPC 
explaining  the  reasons  for  supporting 
the  Plan  amendment.  If  after  60 
legislative  days,  none  of  the  committees 
has  disapproved  of  the  proposed 
amendment  of  the  Plan,  GSA  shall 
amend  the  Plan,  transmit  a  copy  of  the 
amendment  to  the  Plan  to  NPS  and 
NCPC,  and  award  the  contract. 

D.  If  the  proposal  that  GSA  selects 
requires  an  amendment  to  the  General 
and/or  Square  Guidelines,  GSA  shall 
transmit  the  selected  offeror's  proposal 
for  amendment  (along  with  all  relevant 
documentation)  to  NCPC  for  review  and 
comment.  GSA's  selection  of  a  proposal 
that  will  require  amendment  of  the 
General  and/or  Square  Guidelines  and 
referral  to  NCPC  shall  constitute  GSA 
support  for  the  proposed  amendment.  In 
considering  amendments  to  the  General 
and/or  Square  GuideUnes,  GSA  and 
NCPC  shall  follow  the  same  procedures 
and  time  ft-ames  that  apply  to  proposals 
to  amend  the  Plan  (set  forth  above  in 
I.e.)  with  the  exception  that  proposed 
amendments  to  General  and  Square 
Guidelines  need  not  be  submitted  either 
to  NPS  or  to  the  Congressional 
committees  named  in  paragraph  I.C.3. 

E.  After  a  contract  has  been  awarded, 
the  selected  developer  shall  work 
closely  with  GSA.  All  designs, 
drawings,  schematics,  legal  documents 
or  other  documents  associated  with  the 
project  shall  be  submitted  to  GSA, 
unless  otherwise  specified  in  the 
contract. 

II.  Property  Redevelopment  (Major 
Modifications) — If  a  property  owner 
wishes  to  redevelop  property  or  make 
any  renovations  that  will  change  the 
existing  character  or  use  of  a  building, 
structure,  or  site  within  the  Plan  area 
(including  substantial  remodeling. 


conversion,  rebuilding,  enlargement, 
extension,  or  major  structural 
improvement  of  property,  but  not 
including  ordinary  maintenance  or 
remodeling  or  changes  necessary  to 
continue  occupancy): 

A.  The  property  owner  shall  submit 
its  proposed  redevelopment  plan  to 
GSA  and  NCPC  in  writing. 

B.  GSA  shall  make  an  initial 
determination  of  whether  the  proposal 
conforms  to  the  Plan,  the  General  and 
Square  Guidelines. 

1.  If  GSA  believes  that  the  proposal 
conforms  to  the  Plan,  the  General  and 
Square  Guidelines,  GS.\  shall  notify 
NCPC  of  its  determination.  NCPC  staff 
will  have  10  calendar  days  to  consider 
whether  the  proposal  conforms  to  the 
Plan,  the  General  and  Square 
Guidelines.  Unless  otherwise  agreed, 
failure  of  NCPC  to  act  within  10 
calendar  days  shall  be  considered 
agreement  with  GS.^'s  view.. 

a.  If  within  the  10  calendar  day 
review  period,  NCPC  staff  informs  GSA 
in  writing  that  NCPC  believes  that  the 
proposal  will  not  require  an  amendment 
to  the  Plan,  the  General  and/or  Square 
Guidelines,  GSA  may  approve  the 
proposal. 

b.  If  within  the  10  calendar  day 
review  period,  NCPC  staff  informs  GSA 
that  NCPC  believes  that  the  proposal 
will  require  amendment  of  the  Plan,  the 
General  and/or  Square  Guidelines, 
NCPC  shall  provide  GSA  with  a  written 
statement  explaining  NCPC's  reasons  for 
concluding  that  an  amendment  is 
necessary.  GSA,  upon  consideration  of 
NCPC's  written  statement  may,  at  its 
discretion,  either: 

(1)  Accept  NCPC's  view  and  either 
reject  the  proposal  or  require  the 
property  owner  to  submit  a  proposed 
amendment  to  the  Plan,  the  General 
and/or  Square  Guidelines  (along  with 
all  relevant  documentation)  and  follow 
the  procedures  set  forth  in  paragraphs 
I.e.  (Plan  amendment)  and  I.D.  (General 
and  Square  Guidelines  amendment),  or 

(2)  Work  with  NCPC  staff  to  attempt 
to  reconcile  differences  in  view 
regarding  the  need  for  amendment  of 
the  Plan,  the  General  and/or  Square 
Guidelines.  If,  after  good  faith  efforts,  no 
resolution  is  reached.  GSA  may  reject 
NCPC's  view  and  approve  the  proposal. 
GSA  shall  provide  to  NCPC  a  written 
memorandum  explaining  its  reasons  for 
rejecting  NCPC's  view. 

2.  If  GS.A.  believes  that  the  proposal 
will  require  amendment  of  the  Plan,  the 
General  and/or  Square  Guidelines  and 
GS.A  does  not  support  the  proposed 
amendment,  the  property  owner  may 
not  proceed  with  the  proposal.  If  GSA 
believes  that  the  proposal  will  require 
an  amendment  of  the  Plan,  the  General 
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and/or  Square  Guidelines  and  GSA 

supports  such  an  amendment.  GSA 
shall  transmit  the  proposal  lalong  with 
all  relevant  documentation)  to  NCPC 
which  shall  follow  the  procedures 
described  above  in  paragraphs  I.C.  (Plan 
amendment)  and  I.D.  (General  and 
Square  Guidelines  amendment),  as 
appropnate  If  GSA  believes  that  the 
proposal  will  require  an  amendment  of 
the  Plan,  GSA  will  also  transmit  the 
proposal  (along  with  all  relevant 
documentation]  to  NPS  and  follow  the 
procedures  described  above  in 
paragraph  I.C.  (Plan  amendment). 

III.  Priority  Redevelopment  (Minor 
Modifications) — If  a  property  owner 
wishes  to  make  any  modifications  to  a 
building,  structure,  or  site  within  the 
Plan  area  that  wdll  not  significantly 
change  the  existing  character  or  use  of 
the  property  (e.g.,  installation  of 
awnings,  outdoor  cafe  tables),  the 
property  owner  shall  notify  GSA  and 
NCPC  in  writing  prior  to  applying  for  a 
D.C.  building  permit.  If,  within  five 
calendar  days  after  receiving 
notification  from  the  property  owner, 
NCPC  staff  does  not  notify  GSA  of  its 
view  that  the  proposed  modification 
does  not  conform  with  the  Plan,  the 
General  and/or  Square  Guidelines,  GSA 
mav  proceed  with  its  review  of  the 
proposal.  If  NCPC  staff  believes  that  the 
proposed  modification  will  require  an 
amendment  to  the  Plan,  the  General 
and'Or  Square  Guidelines.  NCPC  and 
GSA  shall  follow  the  procedures  set 
forth  m  paragraph  Il.B.l.b.  (Property 
Redevelopment — Major  Modification),  If 
GSA  determines  that  the  proposed 
change  does  not  conform  to  the  Plan, 
the  General  and/or  Square  Guidelines, 
GSA.  NPS  and  NCPC  shall  follow  the 
procedures  set  forth  above  in  paragraphs 
I.C.  (Plan  amendment)  and  I.D.  (General 
and  Square  Guidelines  amendment),  as 
appropnate. 

IV.  GSA  Proposals  for  Plan,  General 
and/or  Square  Guidelines 
Amendment — If  GSA  wishes  to  amend 
the  Plan,  the  General  and/or  Square 
Guidehnes: 

A.  GSA  shall  transmit  a  proposal  to 
amend  the  Plan  (along  with  all  relevant 
documentation)  to  NPS  and  NCPC  and 
follow  the  procedures  set  forth  in 
paragraph  I.C.  Any  proposals  by  GSA  to 
amend  the  Plan  shall  be  consistent  with 
and  respect  the  goals  and  objectives 
stated  in  Chapter  2  of  the  original  1974 
Plan.  These  goals  include,  but  are  not 
limited  to:  Reinforcing  Pennsylvania 
.Avenue's  role  as  the  physical  and 
SNTnbolic  link  between  the  White  House 
and  the  Capital;  making  Pennsylvania 
Avenue  function  as  a  bridge  between 
the  federal  core  and  the  city's 
downtown  areas;  encouraging 


residential  as  well  as  commercial 
occupancy  of  Pennsylvania  Avenue; 
encouraging  cultural  activities  along 
Pennsylvania  Avenue;  and  maintaining 
a  sense  of  historic  continuity  and 
evolution. 

B.  GS.A  shall  transmit  a  proposal  for 
an  amendment  to  the  General  and/or 
Square  Guidelines  (along  with  all 
relevant  documentation)  to  NCPC  and 
follow  the  procedures  set  forth  above  in 
paragraph  I.D. 

V.  NCPC  Proposals  for  Plan,  General 
and/or  Square  Guidelines 
Amendments — If  NCPC  wdshes  to 
amend  the  Plan,  the  General  and/or 
Square  Guidelines,  NCPC  shall  transmit 
a  proposal  to  NPS  and  GSA  (along  writh 
all  relevant  docimientation)  for 
consideration.  NPS  and  GSA  shall  have 
45  calendar  days  to  consider  proposals 
for  Plan  amendiment.  GSA  shall  have  30 
days  to  consider  proposals  for 
amendment  of  General  and/ or  Square 
Guidehnes. 

A.  If  NPS  and  GSA  accept  NCPC's 
proposal  for  Plan  amendment,  GSA 
shall  transmit  the  proposal  to  the 
Congressional  committees  named  in 
paragraph  I.C.3.  If  after  60  legislative 
days,  none  of  the  committees  has 
disapproved  of  the  proposed 
amendment  of  the  Plan,  GSA  shall 
amend  the  Plan  and  transmit  a  copy  of 
the  amendment  to  the  Plan  to  NPS  and 
NCPC.  If  NPS  and/or  GSA  does  not 
accept  NCPC's  proposal  for  Plan 
amendment,  NPS,  GSA  and  NCPC  shall 
work  together  to  reconcile  differences  in 
view,"  If,  after  good  faith  efforts,  no 
mutually  acceptable  resolution  is 
reached,  GSA  may,  at  its  discretion,  take 
no  further  action  with  respect  to  the 

"  proposal  or  transmit  the  proposal  for  a 
Plan  amendment  to  the  Congressional 
committees  named  in  paragraph  I.C,3. 
along  a  vmtten  statement  from  NPS 
and/or  GSA  explaining  the  reasons  for 
opposing  NCPC's  proposed  Plan 
amendment  and  a  written  statement 
from  NCPC  explaining  its  reasons  for 
supporting  its  proposed  Plan 
amendment. 

B.  If  GSA  accepts  NCPC's  proposal  for 
amendment  of  the  General  and/or 
Square  Guidelines,  GSA  shall  make  the 
amendments  and  transmit  a  copy  of  the 
amendment  to  the  General  and/or 
Square  Guidelines  to  NCPC.  If  GSA  does 
not  accept  NCPC's  proposal  for 
amendment  of  the  General  and/ or 
Square  Guidelines,  GSA  shall  work  with 
NCPC  staff  to  reconcile  differences  in 
view.  If  after  good  faith  efforts,  no 
resolution  is  reached,  GSA  may  elect  to 
take  no  further  action  with  respect  to 
the  proposal. 

VI.  NPS  Proposals  for  Plan 
Amendment — If  NPS  wishes  to  amend 


the  Plan,  it  shall  transmit  a  proposal  to 
GSA  and  NCPC  (along  with  all  relevant 
dociunentation)  for  consideration.  NCPC 
and  GSA  shaU  have  45  calendar  days  to 
consider  NPS  proposals  for  Plan 
amendment. 

A.  If  NCPC  and  GSA  accept  NPS's 
proposal  for  Plan  amendment,  GSA 
shall  transmit  the  proposal  to  the 
Congressional  committees  named  in 
paragraph  I.C.3.  If  after  60  legislative 
days,  none  of  the  committees  has 
disapproved  of  the  proposed 
amendment  of  the  Plan,  GSA  shall 
amend  the  Plan  and  transmit  a  copy  of 
the  amendment  to  the  Plan  to  NPS  and 
NCPC.  If  NCPC  and/or  GSA  does  not 
accept  NPS's  proposal  for  Plan 
amendment,  NPS,  GSA  and  NCPC  shall 
work  together  to  reconcile  differences  in 
view.  If,  after  good  faith  efforts,  no 
mutually  acceptable  resolution  is 
reached,  GSA  may,  at  its  discretion,  take 
no  further  action  with  respect  to  the 
proposal  or  transmit  the  proposal  for  a 
Plan  amendment  to  the  Congressional 
committees  named  in  paragraph  I.C.  3. 
along  with  a  vmtten  statement 
explaining  NCPC  and/or  GSA's  reasons 
for  not  supporting  NPS's  proposed  Plan 
amendment  and  a  written  statement 
from  NPS  explaining  its  reasons  for 
supporting  its  proposed  Plan 
amendment. 

VII.  Review  of  Building  Permits — 
NCPC  staff  shall  review  D.C.  building 
permit  apphcations  for  non-federal 
buildings  and,  where  appropriate, 
certify  to  the  D.C.  government,  prior  to 
issuance  of  a  building  permit,  that  the 
work  for  which  the  building  permit 
application  has  been  made  is  not 
inconsistent  with  the  Plan. 

Vni.  Savings  Provision — Nothing  in 
this  agreement  should  be  construed  to 
alter  or  amend  any  of  NCPC's  previously 
existing  responsibilities  or  authorities, 
including  Section  5  of  the  National 
Capital  Planning  Act,  40  U.S.C.  7ld  or 
the  Zoning  Act,  D.C.  Code  §  5-432,  and 
all  applicable  NCPC  submission 
requirements. 

Dated:  July  25, 1996. 
General  Services  Administration. 
WiUiam  R.  Lawson, 

Assistant  Regional  Administrator,  Public 
Buildings  Service. 

Dated:  July  25, 1996. 
National  Capital  Planning  Commission. 

Reginald  W.  Griffith, 

Executive  Director.  National  Capital  Planning 
Commission. 

Dated:  July  24, 1996. 
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National  Park  Service,  Department  of  the 

Interior 

Robert  G.  Stanton, 

Field  Director,  Sational  (Capital  Area, 
National  Park  Service.  Department  of  Interior 
(FR  Doc  96-20454  Filed  8-9-96;  8:45  am) 

BILLING  COOe  4820-J4-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96N-0226] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Remstatement 

agency:  Food  and  Drug  Administration, 

HUS, 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  related  to  the  recall  of 
infant  formula. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  11, 
1996 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the* 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1686. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Fapervvorli.  Reduction  Act  of  1995  (the 
PR.M.  44  U.S.C.  3501-3520,  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 


in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  Uie 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
fimctions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Infant  Fomiula  Recall  Regulations — 21  CFR 
107.230, 107.240,  107  250,  107.260,  107  280 
(OMB  Control  Number  0910-0188- 
Reinst8la(nent) 

Section  412(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  350a(e))  provides  that  if  the 
manufacturer  of  an  infant  formula  has 
knowledge  that  reasonably  supports  the 
conclusion  that  an  infant  formula 
processed  by  that  manufacturer  has  left 
its  control  and  may  not  provide  the 
nutrients  required  in  section  412(i)  or  is 
otherwise  adulterated  or  misbranded, 
the  manufacturer  must  promptly  notify 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary).  If  the  Secretary 
determines  that  the  infant  formula 
presents  a  risk  to  human  health,  the 
manufacturer  must  immediately  take  all 
actions  necessary  to  recall  shipments  of 
such  infant  formula  from  all  wholesale 
and  retail  establishments,  consistent 
with  recall  regulations  and  giiidelines 
issued  by  the  Secretary.  Section 
412(f)(2)  of  the  act  states  that  the 
Secretary  shall  by  regulation  prescribe 
the  scope  and  extent  of  recalls  of  infant 
formula  necessary  and  appropriate  for 


the  degree  of  risk  to  human  health 
presented  by  the  formula  subject  to 
recall,  FDA's  infant  formula  recall 
regulations  (part  107,  subpart  E  (21  CFR 
part  107,  subpart  E))  implement  these 
statutory  provisions. 

Section  107,230  requires  each 
recalling  firm  to  evaluate  Uie  hazard  to 
human  health,  devise  a  written  recall 
strategy,  promptly  notify  each  affected 
direct  account  (customer)  about  the 
recall,  and  furnish  the  appropriate  FDA 
district  office  with  copies  of  these 
documents.  If  the  recalled  formula 
presents  a  risk  to  human  health,  the 
recalling  firm  must  also  request  that 
each  establishment  that  sells  the 
recalled  fonnuia  post  (at  point  of 
purchase)  a  notice  of  the  recall  and 
provide  FDA  with  a  copy  of  the  notice. 
Section  107.240  requires  the  recalUng 
firm  to  notify  the  appropriate  FDA 
district  office  of  the  recall  by  telephone 
wdthin  24  hours,  to  submit  a  written 
report  to  that  office  within  14  days,  and 
to  submit  a  written  status  report  at  least 
every  14  days  until  the  recall  is 
terminated.  Before  terminating  a  recall, 
the  recalling  firm  is  required  to  submit 
a  recommendation  for  termination  of  the 
recall  to  the  appropriate  FDA  district 
office  and  wait  for  written  FDA 
concurrence  (§  107.250)  Where  the 
recall  strategy  or  implementation  is 
determined  to  be  deficient,  FDA  may 
require  the  firm  to  change  the  extent  of 
the  recall,  carry  out  additional 
effectiveness  checks,  and  issue 
additional  notifications  (§  107.260).  In 
addition,  to  facilitate  location  of  the 
product  being  recalled,  the  recalling 
firm  is  required  to  maintain  distribution 
records  for  at  least  1  year  after  the 
expiration  of  the  shelf  life  of  the  infant 
formula  (§107.280). 

The  reporting  and  recordkeeping 

requirements  described  above  are 
designed  to  enable  FDA  to  monitor  the 
effectiveness  of  infant  formula  recalls  in 
order  to  protect  babies  from  infant 
formula  that  may  be  unsafe  because  of 
contamination  or  nutritional  inadequacy 
or  otherwise  adulterated  or  misbranded. 
FDA  uses  the  information  collected 
under  these  regulations  to  help  ensure 
that  such  products  are  quickly  and 
efficiently  removed  from  the  market  If 
manufacturers  were  not  required  to 
provide  this  information  to  FDA,  FDA's 
ability  to  ensure  that  recalls  are 
conducted  properly  would  be  greatly 
impaired. 

FD.A  estimates  the  burden  of  this 
collection  of  information  as  follows: 


UMI 


Federal  Register  /  Vol.  61,  No.  156  /  Monday,  August  12.  1996  /  Notices 


41793 


ESTiMA- 

FED  ANNUAL  REPORTING  E 

^RDEN 

21  CFR  Section 

No.  of 
RespcNuJents 

Annual 

F'"Qije'x:i  I'-e' 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

107.230 
107.240 
107.250 
107.260 

Total 

.5 
.5 
.5 
.5 

1 
1 
1 
1 

.5 
.5 
.5 
.5 

4,500 

1,482 

120 

650 

6,752 

?,?60 

741 

60 

325 

3.376 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


No  burden  has  been  estimated  for  the 
recordkeeping  requirement  in  §  107.280 
because  these  records  are  maintained  as 
a  usual  and  customary  part  of  normal 
business  activities.  Manufacturers  keep 
infant  formula  distribution  records  for 
the  prescribed  period  as  a  matter  of 
routine  business  practice.  Under  5  CFR 
1320.3(b)(2),  the  time,  effort,  and 
financial  resources  necessary  to  comply 
with  a  collection  of  information  are 
excluded  from  the  burden  estimate  if 
the  reporting,  recordkeeping,  or 
disclosure  activities  needed  to  comply 
are  usual  and  customary  because  they 
would  occur  in  the  normal  course  of 
activ^ities. 

The  reporting  burden  estimate  is 
based  on  agency  records,  which  show 
that  there  are  five  manufacturers  of 
infant  formula  and  that  there  have  been 
three  recalls  in  the  last  6  years,  or  0.5 
recalls  annually. 

Dated:  August  3,  1996. 
WUliam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
!FR  Doc.  96-20439  Filed  8-9-96;  8:45  am) 
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rOocKet  No  93F-02691 

Lonza,  inc.,  Withdrawa- 
Additive  Petition 


■ood 


AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  .The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
writhdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  3B4392)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
didecyldimethylammonium  chloride  as 
a  slimicide  used  in  the  manufacture  of 
paper  and  paperboard  intended  to 
contact  food 

FOR  FURTHER  INFORMATION  CONTACT: 
;\n(±rew  !.  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3095. 


suPPtfeMENTARv  .NFO«M.i^iON:  In  a  notice 
published  in  the  Federai  Register  of 
August  24, 1993  (5fa  FR  44682),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4392)  had  been  filed  by  Lonza, 
Inc.,  c/o  Delta  Analytical  Corp.,  7910 
Woodmont  Ave.,  suite  1000,  Bethesda, 
MD  20814  (currently  c/o  Lewis  & 
Harrison,  122  C  St.  NW.,  suite  740, 
Washington,  DC  20001).  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.300  SUmicides  (21 
CFR  176.300)  to  provide  for  the  safe  use 
of  didecyldimethylammonium  chloride 
as  a  slimicide  used  in  the  manufacture 
of  paper  and  paperboard  intended  to 
contact  food.  Lonza,  Inc.,  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  July  19. 1996. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-20437  Filed  8-9-96;  8:45  am] 
BILUNG  COOC  416&-«1-f 
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!=MC  Core 

Affirmatio: 


rung  05  Petition  for 
u!  GRAS  Status 


AGENCY:  Food  and  Drug  Admiiustration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Aoministration  (FDA)  is  aimouncing 
that  FMC  Corp.  has  filed  a  petition 
(GRASP  6G0418)  proposing  to  affirm 
that  the  use  of  konjac  flour  is  generally 
recognized  as  safe  (GRAS)  as  an 
ingredient  in  human  food. 
DATES:  Written  comments  by  October 
'28,1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Center  lor  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 


200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3071. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409(b)(5)  (21  U.S.C. 
321  (s)  and  348(b)(5))  and  the  regulations 
for  affirmation  of  GRAS  status  in 
§  170.35  (21  CFR  170.35),  notice  is  given 
that  FMC  Corp.,  1735  Market  St., 
Philadelphia,  PA  19103,  has  filed  a 
petition  (GRASP  6G0418)  proposing  that 
konjac  flour  be  affirmed  as  GRAS  for  use 
as  an  ingredient  in  human  food. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  profiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitabihty  for  GRAS  affirmation. 

The  potential  enviromnental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabiUty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
October  28,  1996,  review  the  petition 
and  file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not,  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  .'Vet  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
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subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  July  9.  1996. 
George  H.  Pauli, 

Acting  Director,  Office  ofPremarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  96-20438  Filed  a-9-96;  8:45  am) 

BILUNG  CODE  4160-01-f 


Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summanzes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotUne)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hothne,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Food  Advisory  Committee 

Date,  time,  and  place.  August  27  and 
28,  1996.  8:15  a.m.,  Marriott  Hotel- 
Metro  Center,  Grand  Ballroom  Salons  A, 
B,  and  C.  775  12th  St.  NW.,  Washington, 
DC. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  August  27, 
1996,  8:15  a.m.  to  3  p.m.;  open  public 
hearing,  3  p.m,  to  5  p.m.,  unless 
participation  does  not  last  that  long; 
open  conunittee  discussion,  August  28, 
1996.  8:15  a.m.  to  4  p.m.;  Lynn  A, 
Larsen,  Center  for  Food  Safety  and 


Applied  Nutrition  (HFS-5),  Food  and 
Drug  Administration,  200  C  St,  SW,. 
Washington.  DC  20204,  202-205-4727, 
or  Catherine  M.  DeRoever  (address 
above),  Advisory  Committee  Staff  (HFS- 
22),  202-205-4251.  FAX  202-205-4970, 
or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  Food  Advisory  Conmiittee,  code 
10564.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  provides  advice  on 
emerging  food  safety,  food  science,  and 
nutrition  issues  that  FDA  considers  of 
primary  importance  in  the  next  decade. 

Agenda— Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  byclose  of  business 
August  21,  1996.  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participsmts,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments.  If 
necessary,  comments  may  be  limited  to 
5  minutes. 

Open  committee  discussion.  The  Food 
Advisory  Committee  and  the  Ephedra 
Working  Group  will  discuss  the  actions 
and  recommendations  made  by  the 
working  group  during  its  October  11 
and  12, 1995,  meeting.  Additional 
information  that  has  become  available  to 
FDA  since  that  time  will  also  be 
presented  during  the  meeting.  The 
committee  will  be  asked  to  consider  the 
original  working  group's 
recommendations  in  light  of  this  new 
information. 

Under  21  CFR  14.20  and  14.35. 
interested  persons  may  submit  written 
information  or  views  on  the  matter(s) 
before  the  committee.  Voluminous  data 
are  to  be  accompanied  by  a  summary. 
Submissions  must  be  made  to  the 
Executive  Secretary  and  not  directly  to 
any  committee  members.  Substantive 
submissions  received  at  least  3  weeks 
prior  to  a  meeting  may  be  included  in 
members'  briefing  materials; 
submissions  received  later  will  be 
distributed  at  the  committee  meeting. 
All  submissions  that  include 
copyrighted  materials  must  be 
accompanied  by  documented 
permission  for  duplication  and 
distribution  at  no  copyright  expense  to 
FDA. 

At  least  50  copies  of  each  submission 
must  be  provided;  sufficient  additional 
copies  may  be  requested  by  the  agency 


for  distribution  to  the  public  at  a 
meeting.  Fewer  copies  of  voluminous 
submissions  will  be  required;  only 
summaries  of  such  submissions  will  be 
provided  to  committee  members,  with 
complete  copies  of  submissions  being 
made  available  for  circulation  among 
committee  members  and  for  viewing  by 
the  public  at  a  meeting. 

More  detailed  information  regarding 
the  meeting  agenda  that  may  become 
available  pnor  to  the  meeting  will  be 
provided  to  the  public  via  the  800 
number  given  above. 

FDA  public  advisory  committee 
meetmgs  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubhc 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  pubUc 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  hmit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  pubUc 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  oflhe  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
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person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  pennits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  vmting 
from  the  Freedom  of  Information  Office 
fHFl-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,*MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklavm  Dr.,  rm.  1-23, 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  imder  section 
10(a)(l!and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
PDAs  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  August  6, 1996. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  96-20523  Filed  8-9-96;  8:45  am] 

BILUNG  CODE  4ieO-01-F 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Biostatistical  Grant 
Application  in  Response  to  RFA  96-001, 
Pediatric  AIDS  Clinical  Trails  Group. 

Date:  September  9-11, 1996. 

Time:  7:00  p.m. 

Place:  Hyatt  Regency,  Two  Fountain  Plaza, 
Buffalo,  NY  14202.  (716)  856-1234. 

Contact  Person:  Dr.  Madelon  C.  Halula, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C16, 
Bethesda,  MD  20892,  (301)  402-2636. 

Purpose/Agenda:  To  evaluate  scientific 
and  technical  merit  of  a  grant  applicatirai. 


The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  Sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  informatior. 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health] 

Dated:  August  6, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
!FR  Doc.  96-20392  Filed  8-9-96;  8:45  ami 

BILLING  CODE  4140-01-M 


Division  of  Research  Grants:  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follovmig  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

PurposeMgendo;  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Inununological  and  Sciences. 

Dote;  August  13, 1996. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche,  Jr., 
Scientific  Review  Administrator  6701 
Rockledge  Drive,  Room  4182,  Bethesda, 
Maryland  20892,  (301)  435-1148. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  16, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4142, 
Telephone  Conference. 

Contact  Person:  Dr.  Edmund  Copeland, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4142,  Bethesda, 
Maryland  20892,  (301)  435-1715. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  4-6, 1996. 

Time:  8:00  a.m. 

Place:  DoubleTree  Hotel,  Rockville.  MD. 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4110,  Bethesda, 
Maryland  20892,  (301)  435-1284. 

Name  of  SEP:  Qinical  Sciences. 

Date:  December  9, 1996. 

Time:  8:00  a.m. 

Place:  DoubleTree  Hotel,  Rockville  MD. 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive,  Room  4110,  Bethesda, 
Maryland  20892.  (301)  435-1284. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93,893,  National  Institutes  of  Health. 
HHS) 

Date:  August  6. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NUi. 
[FR  Doc.  96-20393  Filed  8-9-96;  8:45  am] 

BILUNQ  CODE  4140-01-H 


O^ice  0*  Research  or^  Wo^er  < 

Health,  Notice  o*>  Meeting Beyond 

Hunt  Valley  Research  on  Women  s 
Health  for  the  21  st  Century 

Notice  is  hereby  given  that  the  Office 
of  Research  on  Women's  Health,  Office 
of  the  Director,  National  Institutes  of 
Health,  will  convene  a  meeting  on 
September  25,  26,  and  27, 1996,  at  the 
DoubleTree  Hotel  Philadelphia.  Broad 
Street  at  Locust,  Philadelphia, 
Pennsylvania. 

The  purpose  of  the  meeting  is  to 
update  the  cvirrent  biomedical  and 
behavioral  research  agenda  for  women's 
health,  as  presented  in  the  Report  of  the 
National  Institutes  of  Health: 
Opportunities  for  Research  on  Women's 
Health,  a  publication  based  on  a 
conference  held  in  Hunt  Valley, 
Maryland,  September,  1991. 

The  first  day,  September  25,  from  1:00 
to  6:00  p.m.,  will  be  devoted  to 
receiving  pubUc  testimony  from 
individuals  representing  organizations 
interested  in  biomedical  and  behavioral 
research  on  women's  health  issues.  On 
September  26  and  27,  concurrent 
working  groups  will  discuss  areas  of 
science  particularly  relevant  to  women's 
health  with  attention  to  research  design, 
health  impact  of  collaborative  and 
multidisciplinary  research  efforts,  and 
issues  of  importance  to  young 
investigators.  The  meeting  of  September 
26  vrill  be  from  9:00  a.m.  to  5:30  p.m., 
and  that  of  September  27  from  9:30  a.m. 
to  approximately  3:30  p.m.  All  sessions 
of  the  meeting  are  open  to  the  public. 

Experts  in  fields  of  basic  and  clinical 
science;  practitioners  interested  in 
women's  health;  representatives  of 
scientific,  professional  and  women's 
health  organizations;  and  women's 


41796 


Federal  Register  /  Vol.  61,  No.  156  /  Monday,  August  12,  1996  /  Notices 


health  advocates  will  be  asked  to  assess 
the  current  status  of  research  in 
women's  Health  in  several  defined  areas, 
to  identity  ^aps  in  existing  knowledge, 
and  to  recommend  scientific  approaches 
and  strategies  to  take  advantage  of 
promising  opportunities  for  research  on 
women's  health.  The  conference  will 
focus  on  scientific  issues  such  as 
cardiovascular  biology/vascular  biology, 
neuroscience,  immunology,  infectious 
diseases  and  emerging  infections. 
mental  and  addictive  disorders, 
population  science  and  health 
outcomes,  reproductive  health,  and 
cajicer.  Other  topics  will  focus  on  the 
conduct  of  research  on  women's  health, 
including  design  strategies,  and 
methods,  and  special  issues  for  young 
investigators. 

In  the  opening  portion  of  the  meeting 
devoted  to  public  testimony,  the  Office 
of  Research  on  Women's  Health  is 
inviting  individuals  representing 
organizations  with  an  interest  in 
research  areas  related  to  women's  health 
to  provide  written  and  oral  testimony  on 
these  topics: 

1.  Continuing  or  Emerging  Gaps  in 
Knowledge  About  Women's  Health 

2.  Successful  Models  for  the 
Recruitment,  Retention,  Reentry,  and/ 
or  Advancement  of  Women  in 
Biomedical  Careers 

Due  to  time  constraints,  only  one 
representative  from  each  organization 
may  present  oral  testimony,  with 
presentations  limited  to  10  minutes.  A 
letter  of  intent  to  present  such  testimony 
should  be  sent  by  interested  individuals 
and  organizations  to  Ms.  Kim  Zink, 
Houston  Associates,  1010  Wayne 
Avenue,  Suite  1200,  Silver  Spring,  MD 
20910.  Date  of  receipt  of  the  letter  will 
establish  the  order  of  presentation  at  the 
September  meeting. 

Presenters  should  send  three  (3) 
written  copies  of  their  testimony, 
including  a  brief  description  of  their 
organization,  to  the  above  address  no 
later  than  September  9.  1996. 

Individuals  and  organizations  wishing 
to  provide  written  statements  only  may 
send  three  (3)  copies  of  their  statements 
to  the  above  address  by  September  9, 
1996.  All  written  testimony  will  be 
made  available  to  the  conferees  prior  to 
the  September  26  meeting  day. 
Comments  and  questions  related  to  the 
September  meeting  should  be  addressed 
to  Ms.  Zink. 

This  meeting  is  the  first  of  three 
regional  public  hearings  and  scientific 
workshops  of  similar  design  to  be 
convened  by  the  Office  of  Research  on 
Women's  Health.  At  the  conclusion  of 
this  series  of  meetings,  the  Office  of 
Research  on  Women's  Health  will 


convene  a  national  meeting  to  address 
the  deliberations  and  recommendations 
fi-om  the  regional  public  hearings  and 
scientific  workshops  for  the  purpose  of 
developing  a  report  on  priorities  for 
research  on  women's  health  for  the  21st 
Century. 

Dates  and  locations  for  future  regional 
meetings  will  be  announced. 

Dated:  August  3,  1996. 
Ruth  L.  Kirschstein, 
Deputy  Director,  NIH. 
[FR  Doc.  96-20394  Filed  8-9-«6;  8:45  am) 

BtLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

OtiicR  ot  the  Assistant  Secretary 
Water  and  Science 

Central  Utah  Project  Completion  Act 

Notice  of  Intent  to  Negotiate  a 
Contract  between  the  Central  Utah 
Water  Conservancy  District  and 
Department  of  the  Interior  for 
Implementation  of  the  Wasatch  County 
Water  Efficiency  Project  and  Daniel 
Replacement  Project  of  the  Central  Utah 
Project,  Utah. 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  negotiate  a 
contract  between  the  Central  Utah  Water 
Conservancy  District  (CUWCD)  and 
Department  of  the  Interior  (DOI)  for 
implementation  of  the  Wasatch  Cotinty 
Water  Efficiency  Project  and  Daniel 
Replacement  Project  (WCWEP/DRP)  of 
the  Central  Utah  Project,  Utah. 

summary:  Pubhc  Law  102-575,  Sections 
202(a)(3).  207(e),  and  303(b)  authorize 
construction  of  WCWEP/DRP  for  the 
purposes  of  increasing  irrigation 
efficiency  in  the  Heber  Valley, 
conserving  water,  and  eliminating  the 
diversion  of  water  from  the  upper 
Strawberry  tributaries  to  Heber  Valley. 
Article  V(A)  of  the  August  11, 1993 
Compliance  Agreement  (Compliance 
Agreement)  between  CUWCD  and  DOI 
states:  "The  Secretary  shall  not  provide 
funds  for  construction,  nor  shall  the 
District  commence  construction  on  any 
feature  authorized  in  Title  II  of  the  Act 
until  the  District  and  the  Secretary  have 
executed  an  agreement  in  accordance 
with  the  Drainage  and  Minor 
Construction  Act  for  the  purpose  of 
establishing  terms  and  conditions  for 
the  proper  conduct  and  execution  of 
construction  of  such  feature  by  the 
District."  A  negotiated  contract  between 
CUWCD  and  DOI  will  comply  with 
Pubhc  Law  102-575  and  the 
Compliance  Agreement. 


DATES:  Dates  for  public  negotiation 
sessions  will  be  announced  in  local 
newspapers 

FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  number  set 
forth  below:  Mr.  Reed  Murray,  Program 
Coordinator,  CUP  Completion  Act 
Office,  Department  of  the  Interior  302 
East  1860  South.  Provo  uT  84606-6154, 
Telephone:  (801)  379-1237,  Internet: 
rmurray@uc.usbr.gov. 

Dated:  .August  6,  1996. 

Ronald  (ohnston, 

CUP  Program  Director,  Department  of  the 
Interior. 

(FR  Doc,  96-20431  Filed  8-9-96;  8:45  am] 

BILLING  CODE  OIO-AK-U 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Incidental  Take  Permit 
for  Construction  of  One  Single  Family 
Residence  at  9613  Bell  Mountain  Drive. 
Lot  1.  Block  L,  Long  Canyon  Phase  II- 
B,  Austin,  Travis  County,  Texas 

summary:  [im  Goulding  (applicant)  has 
applied  to  the  U,S,  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  .\ct  (Act).  "The 
applicant  has  been  assigned  permit 
number  PRT-813478.  The  requested 
permit,  which  is  for  a  period  of  5  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
[Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single  family 
residence  at  9613  Bell  Mountain  Drive, 
Lot  1,  Block  L,  Long  Canyon  Phase  II- 
B,  Austin,  Travis  County,  Texas. 

The  Service  has  prepared  an 
Environmental  As.sessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  whether  jeopardy  to 
the  species  will  occur  or  a  Finding  of  No 
Significant  Impact  (FONSI)  will  not  be 
made  before  30  days  from  the  date  of 
pubUcation  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
appUcation  should  be  received  on  or 
before  September  11,  1996. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildhfe  Service.  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
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Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Mar}- 
Onns,  Ecological  Services  Field  Office, 
10711  Burnet  Road.  Suite  200.  Austin. 
Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the 
above  Austin  address.  Written  data  or 
comments  concemii^  the  application(s) 
and  EA/HCPs  should  be  submitted  to 
the  Field  Supervisor  at  the  Austin 
Ecological  Services  Field  Office  at  the 
address  above.  Please  refer  to  permit 
number  PRT-813478  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maiy  Orms  at  the  above  Austin 
Ecological  Service  Field  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the    taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  ciromistances,  may  issue 
permits  to  take  endangered  vdldlife 
species,  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities. 

Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

APPLICANT:  Jim  Goulding  plans  to 
construct  a  single  family  residence  at 
9613  Bell  Mountain  Drive.  Lot  1,  Block 
L.  Long  Canyon  Phase  II-B,  Austin. 
Travis  County,  Texas.  This  action  will 
eliminate  less  than  one-half  acre  of  land 
and  indirectly  impact  less  than  one-half 
additional  acres  of  golden-cheeked 
warbler  habitat.  The  applicant  proposes 
to  compensate  for  this  loss  of  golden- 
cheeked  warbler  habitat  by  placing 
$1,500  into  the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 
Lynn  B.  Stames, 

Regional  Director,  Region  2.  Albuquerque, 
New  Mexico. 
[FR  Doc.  96-20483  Filed  8-9-96;  8:45  am) 

BILUNG  CODE  4510-65-P 


Notice  of  Availability  of  an 
Environmental  Assessment'Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Incidental  Take  Permit 
for  Construction  of  One  Single  Family 
Residence  at  1009  Weston  Lane,  Lot 
27.  Block  A,  Rob  Roy  on  the  Lake. 
Austin,  Travis  County,  Texas 

SUMMARY:  Phillip  &  Bealriz  Sanger 
(applicants)  have  apphed  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  applicants  have  been 
assigned  permit  number  PRT-8 13476. 
The  requested  permit,  which  is  for  a 
period  of  20  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
chrysoparia].  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
one  single  family  residence  at  1009 
Weston,  Lot  27,  Block  A.  Rob  Roy  on  the 
Lake,  Austin,  Travis  Coimty,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  applications.  A 
determination  of  whether  jeopardy  to 
the  species  will  occur  or  a  Finding  of  No 
Significant  hnpact  (FONSI)  will  not  be 
made  before  30  days  from  the  date  of 
pubhcation  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
PoUcy  Act  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  September  11, 1996. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  WildUfe  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston  or  Mary  Orms,  Ecological 
Services  Field  Office,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0063).  Documents  will  be 
available  for  pubhc  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  address  above.  Written  data 
or  comments  concerning  the 
apphcation(s)  and  EA/HCPs  should  be 
submitted  to  the  Field  Supervisor  at  the 
Austin  Ecological  Services  Field  Office 
at  the  address  above.  Please  refer  to 
permit  number  PRT-813476  when 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  or  Mary  Orms  at  the 
above  Austin  Ecological  Service  Field 
Office. 

SUPPLEMENTARY  inpqpmation:  Section  9 
of  the  Act  prohibits  the  "taking"  of 


endangered  sjjecies  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species,  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities. 

Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
APPLICANT:  Phillip  &  Beatriz  Sanger  plan 
to  construct  a  single  family  residence  at 
1009  Weston  Lane,  Lot  27,  Block  A,  Rob 
Roy  on  the  Lake,  Austin,  Travis  Coimty, 
Texas.  This  action  will  eliminate  less 
than  one-half  acre  of  land  and  indirectly 
impact  less  than  one-half  additional 
acre  of  golden-cheeked  warbler  habitat. 
The  applicant  proposes  to  compensate 
for  this  loss  of  golden-cheeked  warbler 
habitat  by  placing  $1,500  into  the  City 
of  Austin  Balcones  Canyonlands 
Conservation  Fund  to  acquire/manage 
lands  for  the  conservation  of  the  golden- 
cheeked  warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 
Lynn  B.  Stames, 

Acting  Regional  Director,  Region  2, 
Albuquerque.  New  Mexico. 
[FR  Doc.  96-20484  Filed  8-9-96;  8:45  am] 

BILLING  CODE  4S10-65-P 


Bureau  of  Land  Wa.nagen-.ent 
[CA-027-1 430-01;  CACA  36915] 

Notice  of  Proposed  Amendment; 
Aituras  Resource  Management  Plan; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  Bureau  of  Land 
Management,  Aituras  Resource  Area, 
proposes  to  amend  the  1983  Aituras 
Resource  Management  Plan  (RMP)  to 
allow  disposal  of  488.22  acres,  more  or 
less,  of  public  land  in  Modoc  Coimty, 
Cahfomia.  The  affected  public  land  is: 

Mount  Diablo  Meridian 

T.  45  N.,  R.  13  E. 

Sec.  27:  Lot  4.  SEV4NWV4,  SWV4, 

WV2SEV4,  SWV4NEV4 
Sec.  34:  SWV4NEV4.  NEV4NWV4. 
NWV4SEV4 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Bums.  Area  Manager, 
Aituras  Resource  Area,  Bureau  of  Land 
Management,  708  W.  12th  St.,  Alliums, 
CA  96101.  (916)  233-4666. 
SUPPLEMENTARY  INFORMATION:  Disposal 
of  the  subject  pubUc  land  would  enable 
acquisition,  via  exchange,  of  sensitive 
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resource  values  on  the  Pit  River  and  Hat 
Creek  in  Shasta  County,  California. 
Although  onginaJly  identified  for 
disposal  in  the  RMP,  the  public  land 
was  retained  for  its  antelope,  sage 
grouse  and  deer  habitat. 
DATES:  Written  comments  on  the 
proposed  action  must  be  received  on  or 
before  September  11,  1996. 

Dated:  June  25,  1996. 
Richard  C.  Bums, 
Area  Manager. 
(FR  Doc.  96-20509  Filed  8-9-96;  8:45  amj 

BILUNQ  CODE  OlO-^tO-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  For  International  Development 

Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  One 
Hundred  and  Twenty-First  Meeting; 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Notice  is  hereby  given 
of  the  one  hundred  and  twenty-first 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD).  The  meeting  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  on  September  9, 
and  from  9:00  a.m.  to  12:30  p.m.  on 
September  10,  1996,  both  days,  at  the 
Pan-American  Health  Organization, 
located  at  525  23rd  Street  N.W., 
Washington  DC,  20523,  in  Conference 
Room  C. 

The  Agenda  wall  concentrate  on 
agricultural  research  and  include  an 
update  of  preparations  for  the  world 
food  summit  as  well  as  an  update  of  the 
higher  education  policy  paper. 

The  meeting  is  open  to  the  pubHc. 
Any  interested  person  may  attend  the 
meeting,  may  file  written  statements 
with  the  Committee  before  or  after  the 
meeting,  or  present  any  oral  statements 
in  accordance  with  procedures 
established  by  the  Committee,  to  the 
extent  that  Ume  available  for  the 
meeting  permits. 

Those  wishing  to  attend  the  meeting 
should  contact  Dr.  Shirley  Pryor  at 
Agency  for  International  Development, 
Office  of  Agriculture  and  Food  Security, 
SA-2,  Room  401,  Washington  IX:. 
20523-0214,  telephone  (202)  663-2545, 
fax  (202)  663-2552  or  internet 
[spryor@usaid.gov]  with  your  full  name. 

Anyone  wishing  to  obtain  additional 
information  about  BIFAD  should 
contact  Mr.  Tracy  Atwood  the 
Designated  Federal  Officer  for  BIFAD  at 
USAID  Write  him  in  care  of  the  Agency 
for  International  Development,  Office  of 
Agriculture  and  Food  Security,  SA-2, 
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Room  401K.  Washington  DC,  20523- 
0214,  telephone  him  at  (202)  663-2536 
or  fax  (202)  663-2552. 

Dated:  August  1,1996. 
Tracy  Atwood, 

AID  Designated  Federal  Officer,  (Chief,  Food 
Policy  Division,  Office  of  Agriculture  and 
Food  Security,  Economic  Growth  Center, 
Bureau  for  Global  Programs). 
[FR  Doc.  96-20488  Filed  8-9-96;  8:45  am) 
BILUNG  COOC  ei1»-01-M 


DEPARTMENT  OF  JUSTICE 
National  institute  of  Corrections 
Meeting  Announcement 

A  meeting  of  the  Task  Force  on  Prison 
Construction  Standardization  and 
Techniques  will  be  held  on  August  17, 
1996  at  the  Opryland  Hotel,  2800 
Opryland  Drive,  Nashville,  TN  37214. 
The  meeting  will  convene  in  the 
Johnson  Room,  parts  A  &  B,  at  9:00  am 
and  adjourn  at  4:00  pm.  The  purpose  of 
the  meeting  will  be  to  update  members 
on  the  progress  to  date  on  the  detention 
construction  monogram  development. 
No  part  of  the  meeting  will  be  closed. 

For  more  information  contact  Dee 
Halley,  National  Institute  of  Corrections, 
Academy  Division,  1960  Industrial 
Circle,  Suite  A,  Longmont,  CO  80501;  1- 
800-995-6429  or  fax  1-303-682-0469. 
Larry  Solomon, 
Acting  Director. 

(FR  Doc.  96-20174  Filed  8-9-96;  8:45  am) 
BILUMG  CODE  4410-M-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration . 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  Nation  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 


destruction  of  records  not  previously 

authorized  for  di.sposal.  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  N.'MIA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  wTiting  on  or  before 
September  26.  1996.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  .address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
.\rchives  and  Records  Administration, 
College  Park,  MD  20740  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 
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Schedules  Pending: 

1.  Department  of  Health  and  Human 
Services,  Food  and  Drug  Administration 
(N1-88-9&-2).  European  drug  export 
files. 

2  Department  of  Health  and  Human 
Services  (Nl-468-96-3).  Grant  case  files 
of  the  Office  of  Minority  Health. 

3  Department  of  the  Interior,  National 
Park  Service  (Nl-79-96-1).  Legislative 
case  files  and  subject  files  of  the 
Legislative  and  Congressional  Affairs 
Office. 

4  Department  of  State,  U.S.  Embassy 
Prague  (N 1-84-96-3).  Routine  and 
facilitative  correspondence  dealing  with. 
claims  matters. 

5.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-96-8). 
Request  for  IDRS-generated  refund  (IR 
Form  5792). 

6.  Office  of  Government  Ethics  (Nl- 
522-96-3).  Correspondence  files. 

Dated:  August  2, 1996. 
Tames  W.  Moore, 
Assistant  Archivist  for  Records 
Administration. 
(FR  Doc  96-20412  Filed  8-9-96;  8:45  am] 

BILUNG  CODE  751S-01-III 


NATIONAL  INSTITUTE  FOR  LITERACY 
[CFDA  No.  84.257Mi 

Application  for  Adult  Learning  System 
Reform  and  Improvement  Grant:  Stage 
II  Collaborative  Development  ot 
Equipped  for  the  Future  (EFF)  Adult 
Literacy  Standards  Cooperative 
Agreements 

agency:  The  National  Institute  for 

Literacy. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  for 
Literacy  invites  applications  for  grants 
to  support  the  development  of  content 
standards  through  a  consensus-building 
process.  These  grants  are  the  third  phase 
of  a  four-phased  initiative  whose 
ultimate  goal  is  to  reform  and  improve 
America's  adult  learning  systems  in 
order  to  enhance  progress  toward 
National  Education  Goal  6.  This  aim 
wrill  be  achieved  through  the 
development  of  voluntary  content 
standards  that  communicate  a  clear 
vision  for  what  adults  need  to  icnow  and 
be  able  to  do  in  their  roles  as  citizen, 
worker,  and  parent/family  member  and 
the  building  of  consensus  about  these 
standards  among  key  constituencies  at 
the  grassroots,  state,  and  national  levels. 
DATE:  Applications  must  be  received  at 
the  NIFL  office  by  4:30  p.m.  on 
September  12,  1996;  items  delivered 
after  that  date  will  not  be  accepted. 


Note  to  Applicants:  This  notice  is  a 
complete  application  package,  except  for 
required  forms.  Together  with  the  NIFL 
Equipped  for  the  Future  Orientation  Package, 
and  the  statute  authorizing  the  program  and 
applicable  regulations  governing  the 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice  contains  all 
the  information,  regulations  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  Stein,  National  Institute  for 
Literacy,  800  Coimecticut  Avenue,  NW., 
Suite  200,  Washington,  DC  20006.  TEL: 
202-632-1508;  FAX  202-632-1512.  e- 
mail  sstein@nifl.gov 

SUPPLEMENTARY  INFORMATION; 

Definitions 

For  purposes  of  this  notice,  the 
following  definitions  apply: 

"Literacy"  is  an  individual's  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  one's  goals 
and  develop  one's  knowledge  and 
potential  (as  stated  in  the  National 
Literacy  Act  of  1991). 

"Adult  Literacy  System"  means  all 
individuals,  programs,  and 
organizations  that  are  involved,  directly 
and  indirectly,  in  the  delivery  of  Uteracy 
and  basic  skills  services  to  adults.  This 
includes,  but  is  not  limited  to,  people 
and  groups  involved  in  Uteracy 
poUcymaking,  research  and 
development,  technical  assistance,  and 
service  delivery. 

"Adult  Roles"  mean  the  following 
three  major  arenas  of  adult  life  and  the 
obligations  that  pertain  to  each: 

•  Parent/family  member 

•  Citizen 

•  Worker 

"Constituencies"  are  national,  state  or 
local  organizations  and  individuals  (in 
the  public,  nonprofit,  and  private 
sectors)  that  have  a  stake  in  developing 
content  and  performance  standards  for 
the  relevant  role  because  the  quality  of 
role  performance  impacts  their 
organization's  achievement  of  its  goals/ 
mission. 

"Consensus-building"  includes  the 
development  of  a  convincing  pubfic 
argument  for  the  use  of  "Equipped  for 
the  Future"  standards  by  key 
constituencies  and  the  conscious, 
ongoing  effort  to  expand  the  nimiber  of 
individuals  from  key  constituencies 
involved  in  standards  development,  use, 
marketing,  and  dissemination  and  to 
leverage  the  use  of  the  standards  at  the 
national,  state  and  local  levels  by  key 
segments  of  the  workforce  development 
system. 


"Content  Standards"  are  specific 
descriptions  of  what  adults  need  to 
know  and  be  able  to  do  to  perform  the 
key  activities  identified  in  the  standards 
framework. 

"Generative  skills"  are  skills  or 
knowledge  that  are  core  to  the 
performance  of  a  wide  range  of  tasks 
found  in  multiple  roles  and  that  are 
durable  over  time  in  face  of  changes  in 
technology,  work  processes,  and 
occupational  demand. 

"NJational  PoUcy  Group"  is  the  body 
of  nationally-recognized  leaders  in 
literacy  and  workforce  development 
invited  by  the  NIFL  to  provide  poficy 
guidance  and  consensus-building 
support  to  the  EFF  initiative. 

"Performance  Indicators"  are 
descriptions  of  how  achievement  of  the 
content  standards  will  be  demonstrated. 
They  reflect  the  consensus  of  key 
stakeholders  identified  for  the  role  being 
addressed. 

"Planning  Grant  Recipients"  are  the 
eight  projects  that  were  funded  to 
complete  Phase  2  of  the  Equipf>ed  for 
the  Future"  initiative.  These  grants  end 
September  30. 1997. 

"Purposes  for  Literacy."  based  on 
NIFL's  survey  of  adult  learners,  mean 
the  following  four  general  purposes  that 
Uteracy  serves  in  helping  adults  fulfill 
their  roles: 

•  Providing  access  to  information  so 
adults  can  orient  themselves  in  the 
world. 

•  Enabling  adults  to  give  voice  to 
their  ideas  and  have  an  impact  on  the 
world  around  them. 

•  Enabling  adults  to  make  decisions 
and  act  independently,  vrithout  needing 
to  rely  on  others. 

•  Building  a  bridge  to  the  future  by 
laying  a  foundation  for  continued 
learning,  so  adults  can  keep  up  with  the 
world  as  it  changes. 

The  EFF  "Standards  Framework" 
describes  the  building  blocks  for  EFF 
content  and  performance  standards.  It 
provides  a  consensus  definition,  for 
each  adult  role,  of  the  broad  areas  of 
responsibiUty.  key  activities,  and  skiUs 
and  knowledge  adults  require  to  fulfill 
these  roles;  articulates  the  core  elements 
of  a  theory  for  adult  learning  based  on 
the  four  learner-identified  purposes  for 
Uteracy;  demonstrates  how  the  four 
purposes  enable  us  to  identify  the  core 
skiUs  and  knowledge  that  form  the  basis 
for  content  standards;  and  identifies 
criteria  for  EFF  consent  and 
performance  standards  that 
communicate  what  customers, 
investors,  and  partners  can  expect  from 
the  adult  Uteracy  system.  These 
elements  link  the  framework  expUcitly 
to  other  standards  development  and 
implementation  efforts. 
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"Validation"  demonstrates  the  degree 
to  which  the  standards  address  the 
important  a.spects  of  role  performance. 

Human  Resource  Development 
System"  is  the  sum  of  the  myriad  of 
public  and  private  programs  that  are 
linked  by  their  focus  on  building  the 
skills  and  knowledge  of  youth  and 
adults  including:  adult  and  family 
literacy  programs,  welfare-to-work 
programs,  vocational  education  and 
training  programs,  school-to-work 
programs,  industry-based  skill  standards 
programs,  K-12  education  programs, 
postsecondary  education.  Job  Training 
Partnership  Act  programs,  community 
college/postsecondary  education 
programs,  employer-sponsored  training 
programs,  apprenticeship  programs, 
one-stop  career  centers,  dislocated 
worker  programs  and  related  programs 
in  the  public,  private,  and  nonprofit 
sectors. 

Background 

The  National  Institute  for  Literacy 
(NIFLj,  was  created  by  the  National 
Literacy  Act  of  1991  to  provide  a 
national  focal  point  for  literacy 
activities  and  to  facilitate  the  pooling  of 
ideas  and  expertise  across  a  h^gmented 
field.  NIFL  is  authorized  to  carry  out  a 
wide  range  of  activities  that  will 
improve  and  expand  the  system  for 
dehvery  of  adult  literacy  services 
nationwide. 

In  the  first  phase  of  this  initiative,  the 
NIFL  identified  a  common  framework  of 
four  fundamental  purposes  for  hteracy 
that  emerge  from  the  writings  of  1,500 
adults  in  literacy  programs  nationwide. 
As  detailed  in  the  NIFL  report. 
Equipped  for  the  Future:  A  Customer 
Driven  Vision  for  Adult  Literacy  and 
Lifelong  Learning,  these  four  purposes 
are  to — 

•  Gain  access  to  information  so  adults 
can  orient  themselves  in  the  world; 

•  Give  voice  to  ideas,  so  that  they  will 
be  heard  and  can  have  an  impact  on  the 
world  around  them; 

•  Make  decisions  and  act 
independently; 

•  Build  a  bridge  to  the  ftiture,  by 
learning  how  to  learn  in  order  to  keep 
up  with  the  world  as  it  changes. 

In  October,  1995  the  NIFL  awarded 
eight  one-year  plaiming  grants  as  the 
second  phase  of  this  multi-year 
initiative  to  assure  that  adults  are 
"equipped  for  the  future."  These 
planning  grants  provided  the  NIFL  with 
considerable  information  regarding  how 
to  structure  and  carry  out  a  national 
standards  development  initiative  aimed 
at  broad-reaching  system  reform.  The 
grantees,  working  collaboratively  with 
each  other,  with  NIFL  and  its  National 
PoUcy  Group,  developed  a  set  of 


Guiding  Principles  for  the  conduct  and 
products  of  the  Equipped  for  the  Future 
initiative,  and  produced  reports  (due  at 
NIFL  July  15, 1996)  that  are  currently 
being  synthesized  to  produce  a  draft 
standards  framework,  defining  what 
adults  need  to  know  and  be  able  to  do 
to  be  effective  in  their  roles  as  parent/ 
family  member,  worker,  and  citizen, 
that  will  be  the  basis  for  work  in  Phase 
3ofEFF. 

This  solicitation  of  grant  applications 
addresses  the  third  project  phase: 
standards  development  through 
consensus-building.  This  phase  of  the 
Equipped  for  the  Future  initiative  will 
build  on  the  results  of  Phases  1  and  2  of 
EFF  to  create  a  strong  foundation  for 
nationeil  reform  of  adult  and  family 
literacy  and  basic  skills  education  as 
well  as  for  an  effective  national  system 
of  workforce  developed.  To  achieve  this 
end,  this  phase  of  the  Equipped  for  the 
Future  initiative  will  be  developed  in 
partnership  with  the  following  Federal 
agencies:  the  U.S.  Department  of  Labor, 
Emplojrment  and  Training 
Administration,  for  the  role  of  worker; 
the  U.S.  Department  of  Education, 
Office  of  Elementary  and  Secondary 
Education,  for  the  role  of  parent/ family 
member. 

Eligible  Applicants 

Applications  will  be  accepted  from — 
Consortia  of  public  and  private  for- 
profit  and  not-for-profit  organizations 
and  agencies  that  meet  the  following 
criteria:  (a)  operate  at  a  local,  state, 
regional  (multi-state)  and  national  level; 
(b)  include  literacy  consumer, 
practitioner,  provider,  administrator, 
and  funder  constituencies;  and  (c) 
include  technical  experts  in  standards 
development  and  assessment.  While 
such  consortia  may  include  for-profit 
organizations,  no  grant  will  be  made  to 
a  for-profit  organization. 

Deadline  for  Transmittal  of 
Applications 

Applications  must  be  received  at  the 
NILF  office  by  4:30  pm  on  September 
12,  1996;  items  delivered  after  that  date 
will  not  be  accepted. 

Available  Funds 

$600,000. 

Estimated  Number  of  Awards 

Three;  one  award  for  each  of  the  three 
roles  (citizen,  parent/family  member, 
worker). 

Estimated  Amount  of  Each  Award 

Up  to  $200,000. 

Proiect  Period 

One  year,  with  an  option  to  renew  for 
up  to  two  additional  project  years. 


Funds  awarded  are  for  the  first  year 
only. 

Description  of  Program 

The  overall  purposes  of  the  Equipped 
for  the  Future  initiative  are  to: 

•  Develop  a  new  customer-driven 
definition  of  adult  literacy  that 
demystifies  the  route  to  success  in  our 
society  for  adult  learners  and  clarifies 
the  contributions  of  adult  literacy 
programs  to  building  that  success. 

•  Engage  broad-based  support  among 
key  constituencies  for  a  system  of 
human  resource  development  that 
effectively  hnks  literacy  with  industry 
skill  standards  and  K-i2  academic 
standards  as  well  as  provides  a  common 
framework  for  skills  development  across 
myriad  and  diverse  programs. 

•  Develop  a  set  of  voluntarv  national 
standards  that  show  the  portability  of 
skills  across  the  three  adult  roles  and 
make  clear  the  knowledge  and  skills 
adults  need  to  be  "equipped  for  the 
future." 

The  specific  objectives  for  grantees 
funded  for  Phase  3  of  the  EFF  initiative 
are  to: 

(1)  Build  consensus  at  the  national, 
state,  and  local  levels  for  the  EFF  vision, 
standards  framework,  and  the  standards 
relevant  to  the  role  addressed  in  the 
grantee's  application; 

(2)  Develop  and  refine  content 
standards  and  performance  indicators 
for  the  role  addressed  by  the  grantee, 
and.  working  in  collaboration  with  the 
National  Institute  for  Literacy,  its 
Federal  partners  in  this  initiative,  and 
the  other  grantees,  across  all  three  roles; 
and 

(3)  Collaborate  with  the  National 
Institute  for  Literacy,  its  Federal 
partners,  and  the  other  grantees  to  create 
a  national  framework  for  reform  of  the 
adult  education  and  training  delivery 
systems. 

Consortia  receiving  a  grant  under  this 
program  shall  launch  a  standards 
development  and  consensus-building 
initiative  to  provide  a  solid  foundation 
for  comprehensive,  collaborative  system 
reform  and  improvement.  This  program 
represents  the  third  phase  of  a  foiu-- 
phase  initiative. 

•  Phase  1    Survey  of  1 .500  adult 
learners  to  identify  what  they  need  to 
know  and  be  able  to  do  to  be  equipped 
for  the  future  This  study,  fullv 
elaborated  in  the  report  Equippe'd  for 
the  Future:  A  Customer-Driven  Vision 
for  Adult  Literacy  and  Lifelong 
Learning,  identified  four  purposes  for 
literacy  that  enable  adults  to  fulfill  their 
responsibilities  as  parents,  citizens,  and 
workers.  These  purposes  are  to: 

— gain  access  to  information  so  adults 
can  orient  themselves  in  the  world; 
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— give  voice  to  ideas,  so  that  they  will 
be  heard  and  can  have  an  impact  on 
the  world  around  them; 

— make  decisions  and  act 
independently; 

— build  a  bridge  to  the  hiture,  by 
learning  how  to  learn  in  order  to  keep 
up  with  the  world  as  it  changes. 

•  Phase  2:  Planning  grants  to  eight 
organizations  and  consortia  of 
organizations  to  engage  key  literacy 
constituencies  (learners,  practitioners, 
and  other  stakeholders)  in  building  a 
common  understanding  of  the  four  adult 
learner-defined  purposes  for  literacy  as 
they  relate  to  the  adult  roles  of  parent/ 
family  member,  citizen,  and  worker. 
The  result  of  this  phase  will  be  a 
common  standards  framework 
(completed  October.  1996)  defining 
what  an  adult  needs  to  know  and  be 
able  to  do  in  each  of  the  key  roles,  and 

a  common  vision  of  system  reform. 

•  Phase  3:  Further  development  and 
refinement  of  the  Equipped  for  the 
Futxu-e  standards  framework,  resulting 
in: 

— a  consensus  map  of  the  broad  areas  of 
responsibility,  key  activities  and 
knowledge  and  skills  for  each  role; 

— development  of  content  standards  for 
each  adult  role  and  across  all  three 
adult  roles; 

— development  of  performance 
indicators  for  each  standard; 

— engaging  key  constituencies, 
including  adult  literacy  programs,  in 
developing  and  refining  content 
standards  and  performance  indicators 
in  order  to  build  support  for  the 
standards  and  their  use; 

— development  of  a  strategy  for 
validation  of  content  standards  and 
performance  indicators  through  pilot 
implementation  in  adult  education 
deUvery  systems. 

•  Phase  4:  Implement  system  reform 
initiatives  that  are  based  on  the 
Equipped  for  the  Future  Standards. 

Diuing  the  grant  period — October  1, 
,1996  to  September  30, 1997,  grantees 
will  engage  in  the  following  activities: 

1.  Establish  a  national  project 
advisory  group  to  provide  broad 
guidance  and  assure  that  all  key 
constituencies  for  the  role  addressed  by 
the  grant  applicant  have  a  meaningful 
role  in  the  standards  development 
process,  leading  to  buy-in  and  formal 
approval  of  the  draft  standards.  The 
advisory  group  shall  include 
representatrves  of  the  key  constituencies 
for  the  role  addressed  as  well  as 
technical  expert(s)  in  standards 
development  and  assessment.  The 
project  advisory  group  shall  meet  no 
less  than  three  times  per  year  and  be 
compnsed  of  individuals  who 


legitimately  represent  a  key 
constituency  whose  buy-in  is  critical  to 
achieving  widespread  acceptance  of  the 
standards.  The  project  advisory  group 
members  shall  represent  national,  state, 
and  grassroots  constituencies  (both 
organizations  and  individuals)  and  be 
charged  with  ensuring  buy-in  and 
formal  approval  of  the  draft  standards 
by  the  constituency  they  represent. 
While  project  advisory  group 
membership  will  vary  from  role  to  role 
(see  #3  below),  all  groups  shall  include 
representatives  of  adult  learners  and 
practitioners. 

2.  Work  in  collaboration  with  the 
other  two  grantees,  the  NIFL,  its  Federal 
partners,  and  the  Equipped  for  the 
Future  National  Policy  Group,  to  refine 
the  common  standards  framework  for 
Equipped  for  the  Future  starting  with 
the  (fraft  framework  developed  in  the 
second  phase  of  the  EFF  initiative.  The 
framework  will  ensure  that: 

•  The  standards  for  each  role  are 
based  on  a  consensus  map  of  the  broad 
areas  of  responsibility  for  that  role,  key 
activities  within  those  areas  of 
responsibility,  and  what  adults  need  to 
know  and  be  able  to  do  to  perform  those 
key  activities; 

•  That  skills  and  knowledge  common 
to  more  than  one  role  are  clearly 
identified  and  result  in  the  development 
of  content  standards  across  the  three 
roles; 

•  The  standards  development  process 
is  based  on  common  definitions  and 
assumptions  about  the  development  and 
use  of  content  standards  and 
performance  indicators; 

•  The  standards  share  a  common 
format  and  structure. 

The  standards  framework  and  the 
resulting  standards  shall  build  upon  a 
thorough  familiarity  with  key 
doaunents  and  major  initiatives 
supported  by  NIFL's  Federal  partners, 
including  the  U.S.  Departments  of 
Education,  Labor,  and  Health  and 
Human  Services,  as  well  as  other  local, 
state  and  national  efforts  including: 

•  The  SCANS/NJAS  (the  Secretary's 
Commission  on  Achieving  Necessary 
Skills/the  National  Job  Analysis  Study) 
and  0*NET  initiatives,  U.S.  Department 
of  Labor; 

•  The  work  of  the  National  Skill 
Standards  Board  and  other  national  skill 
standards  initiatives; 

•  The  New  Standards  Project  and 
related  academic  content  standards;  and 

•  Other  efforts  to  identify  appropriate 
performance  results  from  learning,  such 
as  the  NIFL  Performance  Measiu-ement 
Reporting  Improvement  Systems 
(PMRIS)  initiative  and  the  work  of  the 
National  Association  of  State  Directors 
of  Adult  Education  to  identify 


performance  outcomes  for  adult 
education. 

This  work  will  result  in  a  fully 
elaborated  consensus  standards 
framework  for  EFF  by  March  1997. 

3.  Develop  content  standards  and 
related  performance  indicators  for  what 
adults  need  to  know  and  be  able  to  do 
to  fulfill  their  roles  as  parent/family 
member,  citizen  and  worker.  The 
content  standards  and  performance 
indicators  shall  be  developed  within  the 
common  standards  framework  described 
above,  jointly  elaborated  and  refined  by 
the  three  grantees  and  NIFL  with  the 
guidance  of  NIFL's  Federal  partners  and 
its  National  Policy  Group,  and  through 
ongoing  collaboration  with  key 
constituencies  (including  adult  learners 
and  teachers)  so  they  are  grounded  in 
the  needs  of  these  constituencies. 

The  content  standards  and 
performance  indicators  development 
process  must  demonstrate  that  key 
constituencies  have  participated  and 
contributed  to  the  standards 
development  and  that  the  grantee's 
advisory  group  has  approved  the 
standards  developed  as  a  basis  for 
national  validation. 

The  standards  development  process 
must  incorporate  significant 
collaboration  with  the  key 
constituencies  to  assure  that  the 
standards  are  customer-driven  (e.g., 
through  group  processes  for  standards 
refinement  with  key  constituencies  and 
other  methods  for  constituency 
involvement  and  feedback  throughout 
the  developmental  process).  Group 
processes  for  standards  development 
and  refinement  must  include 
mechanisms  for  assuring  on-going 
piloting  of  content  standards  in  adult 
education  and  training  classrooms  in 
multiple  locations  across  the  country. 
Content  standards  with  the  performance 
indicators  will  be  identified  by  July, 
1997. 

4.  Actively  engage  key  constituencies 
in  the  standards  development  process  in 
order  to  build  owrnership  and  support  of 
the  standards  and  to  assure  they  are 
truly  "customer-driven."  (October,  1996 
through  September,  1997).  Key 
constituencies/end  users  who  are 
critical  to  assuring  widespread  use  of 
the  standards  must  be  identified  in  the 
grant  application.  The  key 
constituencies/end  users  identified 
should  include  but  not  be  limited  to 
teachers,  learners,  employers,  parents, 
civic  organizations,  and  other  standards- 
setting  initiatives  related  to  the  role 
being  addressed  by  the  grantee. 
For  the  role  of  worker,  these 
constituencies  should  include  such 
groups  as:  employers  and  employer 
associations,  unions,  the  National  Skill 
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Standards  Board.  State  Human  Resource 
Investment  Councils,  State  skill 
stani'ards  initiatives,  local  private 
indusU-\-  councils  and  job  training 
administrative  organizations, 
apprenticeship  or  other  training 
sponsored  bv  organized  labor,  school-to- 
work,  workplace  literacy,  and  providers 
of  other  related  programs. 

For  the  role  of  parents,  these 
constituencies  should  include  such 
groups  as  the  National  Coalition  for 
Parental  Involvement  in  Education,  the 
National  Head  Start  Association,  the 
National  Coalition  for  Family  Resources, 
the  National  .Association  of  Child  Care 
Resource  and  Referral  Agencies.  Even 
Start  State  Coordinators.  The  Center  for 
Law  and  Education,  the  National 
Education  .Association,  the  American 
Federation  of  Teachers,  Parent-Teacher 
Associations,  and  Even  Start,  Head  Start 
and  other  family  literacy  providers. 

For  the  role  of  citizens;  these 
constituencies  should  include  such 
groups  as  the  Center  for  Civic 
Education,  developers  of  the  National 
Standards  for  Civics  and  Government 
(K-12  education).  Kettering  Foundation/ 
National  Issues  Forum,  .\merican  Bar 
Association.  League  of  Women  Voters, 
National  League  of  Cities,  VERA,  The 
Center  for  Civic  Literacy,  the  National 
Urban  league,  and  other  grassroots, 
state  and  national  organizations  and 
associations  that  focus  on  civil  rights, 
neighborhood  action,  etc. 

5  .August  31,  1997,  develop  a  plan  for 
nationwide  validation  and 
implementation  of  the  content  standards 
and  related  performance  indicators  in 
adult  education  and  job  training 
delivery  systems,  in  cooperation  with 
NIFL.  its  Federal  partners,  the  National 
PoUcy  Group  and  the  other  grantees. 
These  plans  should  reflect  the  use  of  the 
EFF  standards  in  building  hnkages  with 
other  kev  components  of  the  nation's 
workforce  development  system. 
Validation  strategies  may  also  include 
national  surveys,  constituency  group 
review  and  analysis  of  the  standards  or 
similar  strategies.  The  elements  and 
criteria  for  the  validation  process  wrill  be 
developed  jointly  with  IvIIFL  and  the 
other  grantees. 

6.  Identify  technical  assistance 
needed  to  assure  the  success  of  steps  1- 
5  above  of  the  EFF  initiative.  Technical 
assistance  requirements  are  expected  to 
include  the  unique  needs  of  the 
applicant  as  well  as  needs  that  are 
common  to  all  grantees.  The  NIFL  will 
engage  technical  assistance  services  to 
support  the  work  of  the  EFF  projects 
under  this  grant. 

7  Participate  in  three,  two-day  project 
meetings  in  November  1996,  March 
1997.  and  July  1997  in  Washington,  DC. 


The  November  meeting  is  scheduled  for 
November  14-16,  1996. 

8.  Participate  in  monthly  project 
conference  calls  of  two  hours  duration. 

9.  Maintain  regular  e-mail  and  other 
contact  with  other  grantees  throughout 
the  grant  period,  in  order  to  maximize 
sharing  of  information  and  assure  the 
development  of  standards  within  a 
common  framework. 

10.  Ckwperate  with  a  third-party 
evaluation  of  the  standards 
development  and  constituency-building 
process,  lessons  learned  and  outcomes, 
providing  project  reports  and  other 
project  documentation  to  the  evaluation 
team,  participating  in  interviews,  and 
assisting  in  collecting  evaluation  data. 
and  in  other  ways  cooperating  vdth  the 
project  evaluation. 

Proposal  Narrative 

The  applicant's  proposal  narrative 
must  be  organized  and  contain  the 
information  as  described  in  the 
following  sections. 

(1)  Approach  to  Standards 
Development  for  System  Reform 
describes  the  applicant's  view  of  why 
standards  development  is  important  in 
the  adult  literacy  and  hiunan  resource 
development  field  and  how  the 
applicant  envisions  standards  being 
used  to  improve  the  quality  of  the 
service  delivery  system.  This  section 
also  includes  the  applicant's  criteria  for 
effective  standards,  philosophy  of 
standards  development  and  consensus- 
building,  and  an  overview  of  the  key 
features  of  the  applicant's  approach  for 
supporting  the  purposes  of  the  EFF 
initiative  and  achieving  the  project 
objectives  described  above. 

In  particular,  the  applicant  should 
describe  its  approach  to  effectively 
building  on  the  work  accomplished  in 
Phases  1  and  2  of  the  Equipped  for  the 
Future  Initiative  and  related  work 
appropriate  to  each  role.  This  work  is 
particularly  substantial  for  the  role  of 
worker,  including  the  U.S.  Department 
of  Labor's  work  on  SCANS,  the  National 
Job  Analysis  Study  which  builds  on 
SCANS  to  identify  the  work  activities 
that  the  critical  in  the  most  competitive 
business  environments,  the  0*NET  to 
replace  the  DOT  with  a  relational 
database  that  contains  comprehensive 
information  about  worker  requirements 
and  characteristics,  experience 
requirements  and  occupational 
requirements  and  characteristics  useful 
to  students,  educators,  employers  and 
workers  (further  information  in  EFF 
Orientation  Packet). 

Using  the  draft  material  from  Phase  2 
provided  in  the  EFF  Orientation  Packet. 
the  appUcant  should  demonstrate  its 
technical  approach  to  standards 


development,  including  the  specific 
standards  development  issues  to  be 
addressed  in  moving  to  a  common 
standards  framework  that  embraces  all 
three  adult  roles. 

(2)  Plan  of  Operation  includes  the 
project  goal  and  objectives,  work  plan, 
timeline,  and  project  management  plan. 
The  applicant's  plan  of  operation 
should  include:  (a)  what  techniques  the 
applicant  will  use  for  refining  the 
standards  framework,  development 
content  standards,  and  identifying 
performance  indicators;  fb)  how  the 
applicant  will  involve  key 
constituencies  in  project 
decisionmaking  and  standards 
development,  implem.entation, 
marketing/dissemination,  and 
validation  tasks;  (c)  how  the  applicant 
will  work  with  the  two  other  grantees  to 
assure  that  the  standards  share  a 
common  format,  structure,  and  language 
and  that  this  initiative  results  in  a 
unified  standards  framework  and 
consistency  in  the  standards  across  the 
three  grantees;  and  (d)  how  the 
applicfcjit  vdll  document  and  monitor 
project  processes  and  results. 

(3)  Organizational  Capability 
demonstrates  the  ability  and  experience 
of  the  applicant  and  the  members  of  its 
consortium  to  perform  the  tasks 
required  in  this  project  and  its  skills, 
technical  expertise  and  knowledge  in 
standards  development,  adult  literacy 
instruction,  and  consensus-building 
among  diverse  constituencies  at  the 
national,  state,  and  local  levels. 

(4)  Qualifications  of  Key  Personnel 
describes  the  qualifications  of  each  staff 
person  for  the  project  position  to  which 
they  have  been  assigned,  identifies  his/ 
her  employment  organization,  and 
provides  an  overview  of  his/her 
experience,  knowledge,  and  capability 
to  perform  the  work  described  as 
demonstrated  by  the  conduct  of  similar 
work  in  related  settings. 

(5)  Demonstrated  Commitment  of 
Partners  and  Key  Constituencies 
provides  evidence  (e.g.,  letters  of 
commitment]  that  show  that  (a)  project 
advisory  board  members  and  other 
partners  in  the  consortia  understand 
their  roles  and  are  prepared  to  fulfill 
them  at  the  level  described  in  the 
proposal;  and  fb)  key  constituencies 
significant  to  the  relevant  role  are 
supportive  of  the  applicant's  grant 
applications. 

Selection  Criteria 

hi  evaluating  appUcations  for  a  grant 
under  this  competition,  the  Director 
uses  the  following  selection  criteria 
(Total  105  points): 

(1)  Approach  to  Standards 
Development  (30  points):  the  Director 
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reviews  each  application  to  determine 
the  extent  to  which  the  applicant's 
approach  to  standards  development  and 
consensCTs-building  is  appropriate  to 
achieving  goals  of  Equipped  for  the 
Future,  including: 

(a)  the  extent  to  which  the  applicant's 
proposed  approach  to  standards 
development: 

(i)  demonstrates  knowledge  and 
understanding  of  the  Equipped  for  the 
Future  Initiative,  its  products  to  date 
and  long  term  goals; 

(ii)  demonstrates  knowledge  of  and 
understanding  of  key  documents  and 
initiatives  related  to  the  role  it  proposes 
to  develop  standards  for;  including  the 
research  literature; 

(iii)  builds  on  the  first  two  project 
phases  and  other  related  initiatives 
rather  than  "reinventing"  that  work;  and 

(iv)  demonstrates  a  philosophy  of 
collaborative  standards  development 
that  is  consistent  with  the  EFF  approach 
and  philosophy; 

(b)  the  extent  to  which  the  applicant's 
proposed  approach  leverages  standards 
development  tasks  to  build  consensus 
among  key  constituencies  and  effect 
system  reform; 

(c)  the  quality  of  the  technical 
approach  demonstrated  in  the 
apphcant's  evaluation  of  the  draft 
standards  in  the  EFF  Orientation  Packet, 
including  the  identification  of  specific 
issues  and  challenges  to  be  addressed  in 
moving  to  a  common  standards 
fi-am'ework  that  embraces  all  three  adult 
roles. 

(2)  Plan  of  Operation  (30  points):  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  plan  for 
developing  standards  and  building 
consensus  among  key  constituencies, 
including: 

(a)  the  extent  to  which  the  applicant 
states  clear  and  measurable  goals  and 
objectives  for  the  project; 

(b)  the  extent  to  which  the  applicant 
provides  a  fully  detailed  plan  and 
timeline  for  achieving  these  goals  which 

(i)  includes  specific  strategies  and 
techniques  for  refining  the  standards 
framework,  developing  and  refining 
content  standards,  and  identifying 
performance  indicators  on  a  national 
basis; 

(ii)  identifies  specific  mechanisms  for 
involving  adult  learners  and 
practitioners  as  well  as  other  key 
constituencies  in  these  activities;  and 

(iii)  addresses  the  10  key  project 
activities  and  dates  described  in  the 
Description  of  Program  above; 

(c)  the  quahty  of  the  applicant's  plan 
for  working  with  the  two  other  grantees 
to  assure  that  the  standards  share  a 
common  format,  structure,  and 
language,  including  strategies 


recommended  to  assure  this  initiative 
results  in  a  unified  standards  framework 
and  consistency  in  the  standards  across 
the  three  grantees; 

(d)  the  quality  of  the  apphcant's  plan 
to  involve  key  constituencies  in  project 
decisionmaking  and  standards 
development,  implementation, 
marketing/dissemination,  and 
validation  tasks; 

(e)  the  soundness  of  the  plan  for 
documenting  and  monitoring  the  project 
processes  and  results. 

(3)  Organizational  Capability  and 
Qualifications  of  Key  Personnel  (25 
points):  The  Director  reviews  each 
application  to  determine  the  capabihty 
of  the  appHcant  to  achieve  the  goals  of 
the  project  including: 

(a)  the  extent  to  which  the  appUcant 
provides  a  full  description  of  each  of  the 
organizations  that  maice  up  the 
consortium,  including  how  that 
organization  contributes  to  the 
consortium's  experience  and  capabihty 
to: 

(i)  lead  a  broad-based  collaborative 
national  process  for  adult  learning 
systems  reform  and  improvement  that  is 
standards-driven; 

(ii)  develop  technically  defensible 
customer-driven  content  standards  of 
what  adults  need  to  know  and  be  able 
to  do,  related  performance  indicators 
and  validate  them  on  a  national  basi^; 
and 

(iii)  leverage  the  commitment  and 
involvement  of  key  constituencies  at  the 
national,  state,  and  local  levels; 

(b)  the  soundness  of  the  staffing  and 
organization  plan  for  the  consortium, 
including 

(i)  how  roles  and  responsibiUties  will 
be  assigned  among  the  organizations 
vdthin  the  consortium  to  assure  clear 
Unes  of  decisionmaking  and  effective 
use  of  each  organization's  strengths; 

(ii)  a  statement  of  clear  performance 
objectives  for  key  staff; 

(iii)  the  scope  and  nature  of  their 
responsibilities; 

(iv)  the  level  of  effort  they  will  devote 
to  this  project;  and 

(v)  the  inclusion  of  a  project 
organization  chart; 

(c)  the  extent  to  which  staff  assigned 
to  key  positions  include  appropriate 
qualifications,  in  terms  of  knowledge, 
experience  and  proven  capability  to 
perform  the  work  described; 

(d)  the  inclusion  among  the  staff  of 
individuals  with  specific  expertise, 
including 

(i)  individuals  with  demonstrated 
experience  in  related  standards 
development  efforts; 

(ii)  individuals  vnth  direct  experience 
in  adult  literacy  instruction  and/or 
curriculimi  development;  and 


(iii)  individuals  with  a  broad 
understanding  of  the  workforce 
development  system  and  the  ability  to 
leverage  the  involvement  of  influential 
representatives  from  other  program 
areas  that  constitute  this  system. 

(4)  Commitment  of  Partners  and  Key 
Constituencies  (15  points):  The  Director 
reviews  each  application  to  determine 
the  quality  of  the  plan  for  engaging 
partners  and  key  constituencies, 
including: 

(a)  the  extent  to  which  the  appUcant 
has 

(i)  assembled  a  national  advisory 
group  that  represents  key  constituencies 
for  thejj  role;  and 

(ii)  secured  written  documentation  of 
each  member's  ability  to  represent  that 
constituency  on  the  advisory  group; 

(b)  the  extent  to  which  the  apphcant 
has  identified  other  appropriate 
constituencies  to  participate  in  the 
project; 

(c)  the  quality  of  the  applicant's  plan 
for  assuring  that  each  constituency  has 
the  opportunity  for  appropriate  and 
meaningful  involvement  in  project 
activities; 

(d)  the  explicit  and  documented 
commitment  of  each  constituency  to 
participate  in  the  project. 

(5)  Budget  and  Cost  Effectiveness  (5 
points):  The  Director  reviews  each 
application  to  determine  the  extent  to 
which: 

(a)  The  budget  is  adequate  to  support 
grant  activities; 

(b)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the  project; 

(c)  The  budgets  for  any  subcontracts 
are  detailed  and  appropriate;  and 

(d)  The  budget  details  any  resources, 
cash  or  in-kind,  that  the  applicant  will 
provide  or  seek  in  order  to  supplement 
grant  funds. 

Other  Application  Requirements 

The  application  shall  include  the 
following: 

Project  Summary:  The  proposal  must 
contain  a  one  page  summary  of  the 
proposed  project  suitable  for 
pubhcation.  It  should  not  be  an  abstract 
of  the  application,  but  rather  a  self- 
contained  description  of  the  project's 
goals,  approach  and  the  activities 
proposed.  The  summary  must  include 
the  following  information: 

a.  Name  of  applicant  organization. 

b.  Description  of  the  consortium 
proposing  ihe  project  and  the  key 
constituencies  represented. 

c.  Adult  role  to  be  addressed  in  the 
plan:  parent/family  member,  citizen  or 
worker. 

Proposal  Narrative:  This  narrative 
should  not  exceed  twenty  (20)  single- 
spaced  pages,  or  forty  (40)  double- 
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spaced  pages.  The  narrative  may  be 
amplified  by  material  in  attachments 
and  appendices,  but  the  body  shoiild 
stand  alone  to  give  a  complete  picture 
of  the  project.  Applications  which 
exceed  20  single-spaced  pages  or  40 
double-spaced  pages  will  not  be 
reviewed. 

Summar\-  Proposal  Budget:  The 
proposal  must  contain  a  budget  for 
support  requested.  The  budget  format 
may  be  reproduced  as  needed. 
Facsimiles  may  be  used,  but  do  not 
make  substitutions  in  prescribed  budget 
categories.  Additional  pages  for  budget 
explanation  and  amplification  should  be 
attached  and  must  be  consistent  vdth 
the  data  and  categories  on  the  form.  All 
budget  requests  must  be  documented 
and  justified. 

The  Institute  is  reviewing  the 
possibility  of  restricting  indirect  costs  to 
8%  for  this  grant. 

Budget  Proposal:  The  budget  proposal 
should  be  A  SEPARATE  DOCUMENT. 
Personnel  items  should  include  the 
names  (or  position  titles)  of  key  staff, 
number  of  hours,  and  applicable  hourly 
rates.  Discussion  of  equipment, 
supplies,  and  travel  should  include  both 
the  cost  and  the  purpose  and 
justification.  Budgets  should  include  all 
applicant's  costs  and  should  identify 
contributed  costs,  and  support  from 
other  sources,  if  any.  Sources  of  support 
should  be  clearly  identified  in  all 
instances.  The  financial  aspects  of  any 
cost  sharing  and  joint  or  cooperative 
funding  by  members  of  a  consortium 
formed  for  purposes  of  the  applications 
should  be  shown  in  a  detailed  budget 
for  each  party.  These  budgets  should 
reflect  the  arrangements  among  the 
parties,  and  should  show  exactly  what 
cost-sharing  is  proposed  for  each  budget 

item. 

Disclosure  of  Prior  Institute  Support: 
If  any  subcontractor,  partner, 
consortium  member,  or  organization  has 
received  Institute  funding  in  the  past 
two  years,  the  following  information  on 
the  prior  awards  is  required: 

•  Institute  award  number,  amoimt 
and  period  of  support; 

•  A  summary  of  the  results  of  the 
completed  work;  and 

•  A  brief  description  of  available 
materials  and  other  related  research 
products  not  described  elsewhere. 

If  the  applicant  has  received  a  prior 
award,  the  reviewers  will  be  asked  to 
comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
application. 

Current  and  Pending  Support:  All 
current  project  support  from  whatever 
source  (such  as  Federal,  Slate,  or  local 
government  agencies,  private 
foundations,  commercial  organizations) 


must  be  listed.  The  fist  must  include  the 
proposed  project  and  all  other  projects 
requiring  a  portion  of  time  of  the  Project 
Director  and  other  project  persoimel, 
even  if  they  receive  no  salary  support 
from  the  project(s).  The  number  of 
person-months  or  percentage  of  effort  to 
be  devoted  to  the  projects  must  be 
stated,  regardless  of  source  of  support. 
Similar  information  must  be  provided 
for  all  proposals  that  artr  being 
considered  by  or  will  be  submitted  soon 
to  other  sponsors. 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  listed.  Concurrent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  Institute. 

Any  fee  proposed  to  be  paid  to  a 
collaborating  or  "partner"  for-profit 
entity -should  be  indicated.  (Fees  will  be 
negotiated  by  the  Grants  Officer.)  Any 
copyright,  patent  or  royalty  agreements 
(proposed  or  in  effect)  must  be 
described  in  detail,  so  that  the  rights 
and  responsibiUties  of  each  party  are 
made  clear.  If  any  part  of  the  project  is 
to  be  subcontracted,  a  budget  and  work 
plan  prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  application  and  addressed 
in  the  narrative. 

Instructions  for  Transmittal  of 
Applications 

(1)  The  original  and  two  (2)  copies  of 
the  apphcation  must  be  received  by 
September  12, 1996,  at  the  address 
below.  AppUcants  are  encouraged,  but 
not  required,  to  submit  three  (3) 
additional  copies  of  the  application,  but 
will  not  be  penalized  if  additional 
copies  are  not  received:  National 
Institute  for  Literacy,  800  Connecticut 
Avenue.  NW,  Suite  200,  Washington, 
DC  20006,  Attention:  (CFDA  #84.257M). 

(2)  The  National  Institute  for  Literacy 
will  mail  a  Grant  AppUcant  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  apphcation,  the  applicant  should 
call  the  National  Institute  for  Literacy  at 
(202) 632-1500. 

(3)  The  apphcant  must  indicate  on  the 
envelope  and  in  Item  10  of  the 
Application  for  Federal  Assistance  (ED 
Form  424  (Revised  4/94))  the  X257M 
number  of  the  competition  under  which 
the  apphcation  is  being  submitted. 


Application  Forms 

The  appendix  to  this  announcement 
is  divided  into  three  parts  plus^ 
statement  regarding  estimated  public 
reporting  burden  and  various  assurances 
and  certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 
Part  I:  Application  for  Federal 

Assistance  (ED  Form  424.  Rev.  4- 
94)  and  instructions 
Part  II:  Budget  Information— Non- 
Construction  Programs  (ED  Form 
524)  and  instructions 
Part  III:  Application  Narrative 
Additional  Materials: 
Estimated  Public  Reporting  Burden 
Assurances — Non-Construction 

Programs  {Standard  Form  424B) 
Certification  Regarding  Lobbying; 
Debasement,  Suspension,  and  other 
Responsibility  Matters;  and  Drug- 
Free  Workplace  Requirements  (ED 
90-0013) 
Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and 
Voluntary  Exclusion:  Lower  Tier 
Covered  Transactions  (ED  80-0014, 
9/90)  and  instructions 
Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable) 
and  instructions 

Note:  ED  80-0014  is  intended  for  the  use 
of  recipient9^nd  should  not  be  transmitted 
to  the  National  Institute  for  Literacy. 

An  applicant  may  submit  information 
on  a  photostat  copy  of  the  application 
and  budget  forms,  the  assurances  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
certifications  must  each  have  original 
certifications  and  must  each  have  an 
original  signature.  No  award  can  be 
made  unless  a  completed  application 
has  been  received. 


Grant  Adnninistration 

The  administration  of  the  grant  is 
governed  by  the  conditions  of  the  award 
letter.  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  4.  75,  77,  79.  80, 
81.  82,  85  and  86  (July  1, 1993),  set  forth 
administrative  and  othel-  requirements. 
This  document  is  available  through  your 
public  library  and  the  National  Institute 
for  Literacy.  It  is  recommended  that 
appropriate  administrative  officials 
become  familiar  with  the  policies  and 
procedures  in  the  EDGAR  which  are 
appUcable  to  this  award.  If  a  proposal  is 
recommended  for  an  award,  the  Grants 
Officer  will  request  certain 
organizational,  management,  and 
financial  information. 
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The  following  information  on  grant 
administration  dealing  with  questions 
such  as  General  Requirements,  Prior 
Approval  Requirements,  Transfer  of 
Project  Director,  and  Suspension  or 
termination  of  Award,  should  be 
referred  to  the  Grants  Officer. 

Reporting:  In  addition  to  working 
closely  with  the  Institute,  the  applicant 
will  be  required  to  submit  an  annual 
report  of  activities,  and  other  products 
as  described  in  the  DESCRIPTION  OF 
PROGRAM  above  and  in  the  cooperative 
agreement  between  the  applicant  and 
the  NiFL. 

Acknowledgment  of  Support  and 
Disclaimer:  An  acknowledgment  of 
Institute  support  and  a  disclaimer  must 
appear  in  publications  of  any  material, 
whether  copyrighted  or  not,  based  on  or 
developed  under  NIFL-supported 
projects: 

"This  material  is  based  upon  work 
supported  by  the  National  Institute  for 
Literacy  under  Grant  No.  (Grantee 
should  enter  NIFL  grant  nimiber)." 

Except  for  articles  of  papers  published 
in  professional  journals,  the  following 
disclaimer  should  be  included: 


"Any  opinion,  findings,  and 
conclusions  or  recommendations 
expressed  in  this  material  are  those  of 
the  authors)  and  do  not  necessarily 
reflect  the  views  of  the  National 
Institute  for  Literacy." 

Instructions  for  Estimated  Public 
Reporting  Burden:  According  to  the 
Paperwork  Reduction  Act  of  1995,  ao 
persons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
The  valid  control  nimiber  for  this 
information  collection  is  3200-0033, 
Expiration  date  August  1999.  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  80 
hours  per  response,  including  tLe  time 
to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed, 
and  complete  and  review  the 
information  collection. 
Carolyn  Staley, 

Deputy  Director,  National  Institute  for 
Literacy. 

[FR  Doc.  96-20489  Filed  8-9-96;  8:45  am] 
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Application  tor  Technology  Gran! 
Awards  to  Governor  s  State  Litei-acy 
Resource  Centers  tc  BuHd  a  National 
Electronic  Information  and 
Communication  Network  tor  Literacy 
oy  Establishing  a  Regiona:  Hub  on  the 
Internet  m  Region  I  Designated  by  the 
U.S.  Department  of  Education  s  Office 
of  Vocational  ana  Adult  Education 

tSENCY:  The  National  Institute  for 

Literacy. 

ACTION:  Notice. 

DATE:  Applications  must  be  received  at 
the  NIFL  office  by  4:30  pm  on 
September  12,  1996;  items  delivered 
after  that  date  will  not  be  accepted. 

NOTE  TO  APPLICANTS:  This  notice  is  a 
complete  application  package,  except 
for  required  forms.  Together  with  the 
statute  authorizing  the  program  and 
applicable  regulations  governing  the 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  all  the  information, 
regulations,  and  instructions  needed  to 
apply  for  a  grant  under  this  competition. 

FOR  FURTHER  INFORIKIATION  CONTACT: 
Jaleh  Behroozi  Soroui,  NIFL,  800 
Connecticut  Avenue,  NW,  Suite  200, 
Washington,  DC  20006.  Telephone: 
202-632-1506.  FAX:  202-632-1512.  E- 
mail:  jaleh@Uteracy.nifl.gov. 

Information  about  the  Institute's 
funding  opportunities,  including  the 
application  notices  can  be  viewed  on 
the  LINCS  WWW  server  (under  Current 
Events,  under  grants).  LINGS  URL:. 
http://novel.nifl.gov. 

SUPPLEMENTARY  INFORMATION: 

Definitions 

For  purposes  of  this  announcement 
the  following  definitions  apply: 

"Literacy."  An  individual's  ability 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  one's  goals 
and  develop  one's  knowledge  and 
potential  (as  stated  in  the  National 
Literacy  Act  of  1991). 

"State  Literacy  Resource  Centers 
(SLRCs)"  State  or  regional  organizations 
supported  through  any  combination  of 
federal,  state,  or  private  ftinds  that  has 
the  purpose  of  coordinating  the  delivery 
and  improvement  of  literacy  services 
across  agencies  and  organizations  in  the 
state  or  region,  enhancing  the  capability 
of  state  and  local  organizations  to 
provide  literacy  services,  building  a 
database  of  Uteracy  related  information, 
and  working  closely  with  the  National 


Institute  for  Literacy  and  other  national 
literacy  organizations  to  enhance  the 
'national  literacy  infrastructure. 

"Literacy  Community."  Individuals 
and  groups  at  all  levels  nationwide  that 
are  actively  involved  with  adult  literacy 
and  basic  skills  instruction,  including 
individuals  such  as  researchers, 
practitioners,  poUcymakers,  adult 
learners,  and  administrators,  and  groups 
such  as  state  and  local  departments  of 
education,  human  services,  and  labor; 
libraries;  communitv-based 
organizations;  busmesses  and  labor 
unions;  and  volunteer  and  civic  groups. 

"OVAE  regions."  The  four  regions  of 
the  United  States  designated  by  the  U.S. 
Department  of  Education's  Office  of 
Vocational  and  Adult  Education 
(OVAE): 

Area  I:  Connecticut,  E)elaware, 
District  of  Colxunbia,  Maine,  Maryland, 
Massachusetts,  .New  Hampshire.  New 
Jersey,  New  York,  Pennsylvania,  Puerto 
Rico,  Rhode  Island.  Vermont.  Virgin 
Islands. 

Area  11:  Alabama,  Arkansas,  Florida. 
Georgia,  Kentucky,  Louisiana, 
Mississippi.  North  Carolina,  Oklahoma, 
South  CaroUna,  Tennessee,  Texas, 
Virginia,  West  Virginia. 

Area  III:  Illinois,  Indiana,  Iowa, 
Kansas,  Michigan,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  Ohio,  South 
Dakota,  Wisconsin. 

Area  IV:  Alaska,  Arizona,  California, 
Colorado,  Hawaii,  Idaho,  Montana, 
Nevada,  New  Mexico.  Oregon,  Utah, 
Washington,  Wyoming,  Federal  States  of 
Micronesia,  Guam,  Marshall  Islands, 
No.  Mariana  Islands. 

"Regional  Hub"  an  Internet-based 
electronic  information  retrieval  and 
communication  site,  operating  through 
an  SLRC,  that  acts  as  the  focal  point  for 
LINCS  activity,  including  training  and 
technical  assistance,  for  a  particular 
OVAE  region. 

Background 

The  National  Institute  For  Literacy 
(NIFL),  as  authorized  by  the  National 
Literacy  Act  of  1991,  has  the  legislative 
mandate  to  develop  a  national  literacy 
data  base.  The  intent  of  this  mandate 
was  to  consolidate  scattered  and 
inaccessible  information  resources  for 
literacy. 

As  a  first  step  toward  carrying  out  this 
change,  and  in  keeping  with  the 
Administration's  "information 
superhighway"  initiative,  NIFL 
conducted  a  study  in  1992  of  the 
literacy  community's  information  needs 
by  type  of  users,  quality  and  format  of 
existing  literacy  sources  and  data  bases. 
Following  up  on  the  results  of  this 
survey  in  1993,  NIFL  formed  eight  work 
groups  of  representatives  from  the 
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literacy  community  to  develop  a  vision 
and  work  plan  for  establishing  its 
information  and  communication  system, 
which  is  now  called  LINGS  (the  Literac> 
Information  and  Communication    . 
System)  The  work  groups  lised  a 
consensus-building  process  to  produce  a 
framework,  standards,  and  guidelines 
for  LINCS.  which  are  presented  in 
NIFL's  "Starting  Point"  manual. 

In  order  to  implement  the  work 
groups'  vision  and  plans,  NIFL 
developed  the  LINCS  on-line  prototype 
to  examine  and  demonstrate  the 
potential  and  capabilities  of  an  Internet- 
based  national  literacy  information  and 
communication  network. 

The  LINCS  prototype  has  been 
developed  as  a  World  Wide  Web  system 
on  the  Internet,  accessible  by  Mosaic  or 
Netscape,  and  Lynx  It  is  designed  to 
access  literacy  data  available  in  multiple 
locations,  and  features  searchable 
literacy  holdings  (including  SLRC 
holdings)  and  other  literacy  resources.  It 
also  provides  access  to  the  databases  of 
ERIC,  OT.-\N  (Outreach  and  Technical 
.Assistance  Network),  TTRC  (Training 
Technology  Resource  Center)  NCAL 
(National  Center  on  Aduh  Literacy),  the 
National  Adult  Literacy  and  Learning 
Disability  Center,  and  the  Library  of 
Congress  In  addition,  the  prototype 
includes  E-mail,  an  event  calendar, 
funding  announcements,  and 
information  on  legislation. 

NIFL's  plan  for  the  next  two  years  is 
to  establish  the  LINCS  prototype  as  the 
foundation  for  a  national  electronic 
literacv  network  by  upgrading  the 
technological  capabiUties  of  the  field. 
Major  components  of  the  plan  are: 

( 1  j  To  broaden  the  literacy 
community's  access  to  Uteracy 
resources, 

(2)  To  develop  policies  and 
procedures  for  information  sharing 
throughout  the  literacy  community. 

(3)  To  enhance  awareness  throughout 
the  literacy  community  about  the 
potential  of  a  state-of-the-art 
information  and  conjnunications 
technology  for  the  field  of  adult 
education. 

(4)  To  ensure  that  LINGS  keeps  pace 
with  the  state-of-the-art  technology  and 
becomes  increasingly  more  capable  of 
enriching  literacy  services  through  the 
provision  of  comprehensive  information 
resources  to  the  literacy  commimity. 

Overview  of  the  Technology  Project 

To  build  an  infrastnicture  that  can 
support  electronic  communications  and 
information  exchange  for  literacy,  NIFL 
currently  supports  SLRGs  in  Regions  II. 
ni  and  rV,  These  hubs  create  a  base  for 
expansion  of  LINGS  into  a  national  — 
network.  Using  state-of-the-art 


technology,  the  regional  hubs  facilitate 
access  to  information  and  resource 
sharing  within  and  among  the  regional 
literacy  commimities  and  encourage  the 
collection  of  information  that  is 
increasing  the  Uteracy  knowledge  base. 

The  three  regional  electronic 
information  and  commvuiication  hubs 

are: 

•  California  State  Literacy  Resource 
Center  &  Outreach  Technical  Assistance 
Network  (OTAN),  at  Sacramento  County 
Office  of  Education. 

•  Ohio  State  Literacy  Resource 
Center,  at  Kent  State  University. 

•  Texas  State  Literacy  Resource 
Center,  at  Texas  A&M  Research 
Foimdation.  and  Termessee  State 
Literacy  Resource  Center. 

The  NIFL  will  award  one  additional 
grant  to  a  SLRC  in  Region  I  for  the 
creation  of  a  hub.  The  grant,  as  with  the 
three  existing  grants,  will  be  used  as 
seed  money  to  attract  ongoing  support 
from  other  sources.  Only  one  grant  wdll 
be  made  within  OVAE  Region  I. 

Purpose:  The  purpose  of  the 
technology  grant  program  is  to  create 
regional  electronic  information  and 
communication  hubs  for  literacy  that 

wiU— 

1.  Build  the  technological  capacity  for 
electronic  information  exchange  among 
SLRGs  within  each  OVAE  region 
through  a  consortia  of  states  that 
cooperate  in  sharing  resources  and 
expertise. 

2.  Enable  individual  SLRGs  to  share 
data  with  the  literacy  community  and 
with  major  national  adult  literacy 
holdings  by  linking  them  with  each 
other  and  the  LINGS  prototype. 

3.  Demonstrate  the  use  of  the  LINCS 
prototype  by  other  state  agencies  and 
local  adult  literacy  service  providers  in 
efforts  to  improve  program  and 
professional  development. 

4.  Increase  the  literacy  field's 
knowledge  base  by  using  the  "Starting 
Point"  manual  standards  to  develop  a 
systematic  procedure  for  collecting  new 
literacy  information  resources,  specially 
unpublished  materials. 

NIFL  intends  the  value  of  this 
technology  project  to  extend  beyond  the 
SLRGs  to  the  literacy  community  as  a 
whole.  The  larger  goals  of  LINGS  are  to 
bring  the  community  together — literacy 
researchers,  practitioners, 
administrators,  students,  and 
pohcymakers — and  to  close  the  gap 
between  information  "haves"  and  "have 
nots."  These  goals  can  only  be  met  by 
expanding  the  network  to  increasingly 
greater  numbers  of  individuals  and 
groups  in  the  literacy  field. 

Eligible  Applicants:  SLRGs  within 
Region  I  are  eligible  to  apply  for  an 
award  imder  this  program. 


Deadline  for  Transmittal  of 
Applicctions:  .Applications  must  be 
received  at  the  NIFL  office  by  4:30  pm 
on  September  12,  1996;  items  delivered 
after  that  date  will  not  be  accepted. 

Available  Funds:  This  announcement 
envisions  a  two  >  ear  cooperative 
agreement.  In  the  first  year  a  total  of 
5150,000  is  available  for  the  grant.  Year 
2  funding  is  subject  to  program 
authorization  and  availability  of 
appropriations,  and  contingent  upon 
satisfactory  completion  of  the  first  year 
plan  of  action. 

Estimated  >Juwber  of  Awards:  No 
more  than  1  award  in  Region  I. 

Estimated  Award  Amount:  $150,000. 

Project  Period:  Up  to  24  months. 

Selection  Criteria:  (a)(1)  In  evaluating 
applications  for  a  grant  under  this 
competition,  the  Director  uses  the 
following  selection  criteria. 

(2)  The  maximum  score  for  all  of  the 
criteria  in  this  section  is  100  points. 

(3)  The  maxim lun  score  for  each 
criterion  is  indicated  m  parentheses 
with  the  criterion. 

(b)  The  Criteria— (1)  Mission  and 
Strategy.  (10  points)  The  Director 
reviews  each  application  to  determine 
how  well  the  applicant  has  related  the 
mission  and  strategy  of  ihp  project  to 
NIFL's  overall  goals  and  priorities, 
including: 

(i)  The  degree  to  which  the  plan  for 
creating  a  regional  hub  reflects  an 
understanding  of  the  major  tasks 
necessary  to  achieve  NIFL's  goals  for 
building  regional  capacity; 

(ii)  The  quality  of  the  p'lans  for 
developing  an  appropnate,  coherent, 
and  effective  program  to  achieve  the 
project's  goals; 

(iii)  The  effectiveness  of  proposed 
strategies  for  providing  regional 
leadership  to  consortium  members  and 
other  partners;  and 

(iv)  The  quality  of  plans  to  establish 
effective  working  relationships  with 
other  organizations  in  the  region  as 
required  for  effective  development  of 
the  project.    ' 

(2)  Institutional  Capability.  (15  points) 
The  Director  reviews  each  apphcation  to 
determine  the  capabilities  of  the 
organization  to  sustain  a  long-term,  high 
quality,  and  coherent  program, 
including: 

(i)  The  apphcant's  experience  in 
establishing  and  carrying  out 
collaborative  working  relationships  with 
other  states,  other  state  agencies,  and 
other  public  and  private  groups; 

(ii)  The  applicant's  experience  in 
developing  materials  and  methods  for 
training  and  technical  assistance  to 
adult  literacy  providers. 

(iii)  The  aoility  of  the  applicant  to 
carry  on  the  project  when  NIFL  funding 
has  ended. 
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(3)  Plan  of  Operation.  (30  points)  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including: 

(i)  The  quality  Of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
LINCS; 

(iv)  The  extent  to  which  the  apphcant 
provides  for  effective  collaboration 
between  SLRCs  and  other  agencies; 

(v)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(vi)  Tlie  extent  to  which  the 
applicant's  plan  for  year  1  provides  for 
achieving  the  minimum  project 
outcomes  Usted  under  Program  , 

Narrative. 

(4)  Technical  Soundness.  (20  points) 
The  Director  reviews  each  application  to 
determine  the  technical  soundness  of 
the  proposed  project,  including: 

(i)  The  extent  to  which  the  apphcant 
demonstrates  a  thorough  knowledge  of 
Uteracy  data  collections,  dissemination 
and  applying  the  required  Institute's 
guidelines  and  standards. 

(iil  The  extent  to  which  the  applicant 
demonstrates  knowledge  of  current 
databases,  telecommunications 
practices,  equipment  configurations  and 
maintenance. 

(iii)  Evidence  of  the  commitment  of 
the  applicant  to  provide  technical 
support  and  equipment  to  the  members 
of  consortium; 

(iv)  Evidence  that  the  apphcant  will 
consider  the  perspectives  of  a  variety  of 
service  providers  in  carrying  out  the 
work  of  the  consortium; 

(v)  The  extent  to  which  the  training 
content  is  comprehensive  and  at  an 
appropriate  level;  and 

(vi)  The  extent  to  which  training 
methods  are  likely  to  be  effective. 

(5)  Budget  and  Cost  Effectiveness.  ^10 
points)  The  Director  reviews  each 
application  to  determine  the  extent  to 
which: 

(i)  The  budget  is  adequate  to  support 
consortium  activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  consortium; 

(iii)  The  budgets  for  any  subcontracts 
are  detailed  and  appropriate;  and 

(iv)  The  budget  details  resources,  cash 
and  in-kind,  that  the  applicant  and 
others,  particularly  other  consortium 
members,  will  provide  to  the  project  in 
addition  to  grant  funds. 

(6)  Evaluation  Plan.  (10  points)  The 
Director  reviews  each  application  to 
determine  the  quafity  of  the  evaluation 
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plan  for  the  consortium,  including  the 
adequacy  of: 

(i)  The  methods  and  mechanism 
which  will  be  used  to  document  the 
consortium's  progress  in  relation  to  its 
mission  and  goals;  and 

(ii)  The  methods  which  will  be  used 
to  docvunent  the  impact  of  the 
consortium's  program  on  its  target 
audiences. 

Applications  should  describe  and 
justify  the  methods  used  to  ensure  that 
the  consortium's  work  is  of  high  quality 
as  evaluated  by  the  above  procedures. 

(7)  Quahty  of  Key  Personnel.  (5 
points)  The  Director  reviews  each 
apphcation  to  determine  the  quality  of 
key  personnel  for  the  project,  including: 

(i)  The  qualifications  of  the  project 
director  for  each  project  activity; 

(ii)  The  qualifications  of  key 
personnel  in  each  consortium  member 
state  for  each  project  activity; 

(iii)  The  extent  to  which  key 
personnel  have  experience  and  training 
in  fields  related  to  the  objectives  of  the 
project;  and 

(iv)  The  applicant's  poUcy,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
religion,  gender,  age,  or  disabihty. 

Application  Requirpments 

Project  Narrative 

The  project  narrative  is  critical  and 
must  thoroughly  reflect  the  capabifities 
of  the  applicant,  as  well  as  the  degree 
and  level  of  cooperation  with  other 
SLRCs  in  the  region,  and  the  three 
existing  recipients,  related  to 
implementing  this  technology  project. 

The  narrative  should  not  exceed 
twenty  (20)  single-spaced  pages,  or  forty 
(40)  double-spaced  pages.  The  narrative 
may  be  amplified  by  material  in 
attachments  and  appendices,  but  the 
body  should  stand  alone  to  give  a 
complete  picture  of  the  project. 
Proposals  which  exceed  20  single- 
spaced  pages  or  40  double-spaced  pages 
will  not  be  reviewed. 

The  narrative  must  encompass  the  full 
two  years  of  project  activities  and  must 
cover  the  following  areas: 

1.  Mission  and  Strategy 

a.  State  the  goals  and  objectives  of  the 
two-year  project.  Explain  how  they 
relate  to  overall  NIFL  goals  and 
contribute  to  the  development  of  LINCS. 

b.  Describe  how  the  project  will  build 
regional  technological  capacity. 

c.  Describe  the  services  that  will  be 
provided  to  other  SLRCs  in  the  region. 

d.  Explain  how  the  project  vfill  serve 
the  broader  hteracy  community. 


e.  State  the  overall  expected  project 
achievements  for  the  end  of  the  two- 
year  grant  period. 

2.  Institutional  Capabilities 

a.  State  the  applicant's  quaUfications 
to  act  as  lead  site  of  a  regional 
consortium  of  all  other  SLRCs  in  the 
region.  Describe  the  applicant's  ability 
to  carry  out  the  proposed  project  and  to 
deliver  the  proposed  servicfes. 

b.  Describe  the  applicants  staff  and 
organizational  capacity  to  play  a 
leadership  role  in  mobilizing  a 
consortium  of  the  region's  SLRCs  to 
carry  out  the  work  of  this  grant, 
including  the  apphcant's  willingness 
and  abihty  to — 

(1)  Serve  as  the  lead  resource  for 
sharing  literacy  data  collections  among 
states  and  for  developing  its  own  and 
other  states  collections  on  a  local, 
statewide  and  regional  basis.  The 
applicant  should  have  its  own  sizeable 
hteracy  collection  (or  a  clear  plan  for 
acquiring  such  a  collection),  especially 
of  unpublished  material,  and  the 
capacity  to  make  it  electronically 
available  to  other  SLRCs  and  state 
agencies. 

(2)  Organize  its  information  holdings 
and  those  of  other  SLRCs  by  applying 
NIFL  standards  and  guidelines  as 
presented  in  the  "Starting  Point" 
manual,  as  well  as  the  literacy  thesaurus 
being  developed  by  the  NIFL  work 
group. 

(3)  Provide  the  necessary  technical 
support  and  expertise,  especially  in 
telecommunications,  to  less 
technologically  advanced  SLRCs.  This 
includes:  ensuring  continuing  on-hne 
access  among  members,  coordinating 
the  installation  of  equipment  and 
software,  and  providing  technical 
assistance  and  training  as  appropriate. 

(4)  Provide  the  necessary  support  and 
expertise,  as  described  in  b(3)  above,  to 
other  state  agencies  and  selected  local 
literacy  service  providers. 

(5)  Develop  a  plan  for  continuing  the 
project  after  the  end  of  the  two-year 
project  period,  including  prospective 
sources  of  support. 

(6)  Collaborate  with  NIFL  throughout 
the  process  of  creating  the  regional  hub 
in  order  to  assure  the  uniform 
presentation  of  information  across  the 
LINCS. 

(7)  Share  project  experience  with 
other  regions'  SLRCs  and  the  NIFL 
through  quarterly  performance  reports. 

c.  Describe  the  apphcant's  ability  to 
secure  support  from  other  agencies  and 
groups  in  sustaining  the  project  at  the 
end  of  the  two-year  grant. 
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3.  Plan  of  Operation 

The  applicant  must  develop  a  two- 
year  plan  that  is  both  ambitious  and 
realistic  While  aiming  high,  the 
applicant  must  demonstrate  an 
awareness  of  the  constraints  inherent  in 
each  particular  situation.  The  plan  must 
address  both  the  immediate  needs  and 
the  future  vision  and  direction  of  the 
regional  technology  project. 

The  Director  is  particularly  interested 
in  applicants  whose  plans  include 
provisions  for — 

•  Forming  a  consortium  with  all  other 
SLRC's  in  the  region  and  securing  the 
explicit  commitment  of  each  to 
participate  in  the  project  through  the 
development  of  formal  agreements 
delineating  the  roles  and 
responsibilities  of  all  members  and  a 
regional  plan  of  action  with  timeliness 
of  tasks  achieved,  including  input  from 
interested  public  and  private 

organizations;'    ~ 

•  Increasing  adult  literacy  holdings 

and  access  of  the  literacy  community  to 
these  holdings  as  LINCS  expands; 

•  Developing  partnerships  with  other 
state  agencies  and  public  and  private 
entities,  including  business  and 
industry,  that  can  further  project 
objectives  and  provide  ongoing  support 
to  the  project  after  the  grant  has  ended; 

•  Building  upon  the  efforts  of  the 
three  existing  hubs  in  implementing  the 
technology  project; 

•  Collaborating  with  other  related 
electronic  information  exchange  efforts, 
such  as  those  run  through  libraries  and 
universities,  to  widen  usage  of  LINCS  in 
the  field;  and 

•  Extending  usage  of  the  regional  hub 
and  the  LINCS  to  local  programs  and 
practitioners. 

Also,  innovative  local  programs  with 
a  strong  leaner  centered  orientation,  as 
well  as  coalitions  of  Uteracy  providers. 

Accordingly,  applicant's  plan  must 
address  the  following: 

a.  Regional  Hub:  Describe  how  the 
applicant  will  establish  a  regional  hub 
on  the  Internet  that  will  provide  a 
seamless  interface  between  SLRCs  in  the 
region  and  LINCS.  including: 

(1)  How  the  appUcant  will  establish 
and  maintain  a  regional  hub  that  mirrors 
the  LINCS's  information  structure  and 
the  system  architectxire,  as  described  in 
Technical  Soundness  section  a  and  b. 

(2)  What  hardware,  software,  and 
networking  system  will  be  used  to 
develop  the  hub  and  why  they  were 
chosen. 

(2)  How  the  equipment  meets  NIFL 
requirements. 

(4)  How  the  applicant  will  develop  a 
collection  of  unpublished  literacy 
materials. 


(5)  How  the  applicant  will  collect  and 
organize  program  data. 

(6)  How  the  applicant  will  ensure 
adoption  of  "Starting  Point"  standards 
and  work  with  other  SLRCs  in  the  area? 
of  collection  of  data,  organization  and 
information  dissemination. 

(7)  How  and  to  what  extent  the 
applicant  will  involve  other  agencies 
and  organizations,  especially  state 
departments  of  education,  human 
services,  and  labor,  in  the  design  and 
implementation  of  the  regional  hub.     - 

(8)  How  the  applicant  will  achieve,  at 
a  minimum,  the  following  outcomes  in 

year  1: 

(a)  The  estabUshment  of  a  regional 
hub  for  LINCS  on  the  Internet. 

(b)  An  on-line  database  of 
impublished  materials  using  "Starting 
Point"  standards. 

(c)  An  on-line  directory  of  the 
regional  consortium's  literacy  programs 
using  "Starting  Point"  standards. 

(djA  bulletin  board  function. 

(e)  Link-up  with  a  least  two  major 
educational/workforce  or  legislative 
databases  in  the  region. 

(f)  Link-up  with  a  minimum  of  10 
local  service  provider  or  local  literacy 
coalition  level  sites. 

(g)  Promotion  of  widespread  access  to, 
and  use  of,  the  regional  hub. 

b.  Cormectivity.  Describe  the  level  at 
which  consortjuim  members  will  be 
connected  to  the  regional  hub  and  to 
each  other,  including  how  the  applicant 
will  achieve,  at  a  minimum,  the 
following  outcome  in  year  1:  All 
consortium  members  and  at  least  10 
local  literacy  service  providers  in  one  or 
more  of  the  member  states  will  be 
Linked  up  with  the  regional  hub  and 
able  to — 

(1)  Retrieve  information  provided  by 
the  hub, 

(2)  Transfer  files, 

(3)  Engage  in  on-line  discussion 
groups, 

(4)  Access  the  LINCS  prototype. 

c.  Organization  and  Management: 
Describe  the  ways  in  which  the 
applicant  will  ensure  appropriate 
organization  and  management  of  project 
activities,  including: 

(1)  How  the  apphcant  will  involve  an 
advisory  group  including 
representatives  from  all  regional 
consortium  member  states  in  overseeing 
project  implementation  and  evaluating 
prora«s8. 

(2)  How  the  appUcant  will  provide  for 
developing  a  formal  agreement  with  all 
consortium  member  SLRCs  that  clearly 
identifies  the  rights,  roles,  and 
responsibilities  of  each  state  with  regard 
to  spending  plan,  technical  assistance, 
training,  timeline,  developing  criteria  to 
select  local  service  providers,  evaluation 
and  design  of  the  hub. 


(3)  How  the  applicant  wdll  provide  for 
the  management  of  anv  other 
partnership,  consultant  or  subcontract 
arrangement  with  the  rights  and 
responsibilities  of  each  party  set  forth 
clearlv. 

(4)  the  identification  of  key  staff 
members,  their  specific  roles,  and  the 
number  of  hours  required  to  carry  out 
their  tasks. 

(5)  A  description  of  any  cost-sharing, 
cooperative  funding,  or  other  special 
financial  arrangements. 

d.  Access:  Describe  how  the  applicant 
will  extend  LINCS  access  to  other  state 
agencies  and  local  literacy  service 
providers,  including: 

(1)  How  the  applicant  will  promote 
widespread  access  to  and  use  of  the 
regional  hub. 

(2)  How  the  applicant  will  work  vnth 
regional  consortium  members  to  select 
local  sites  to  participate  in  the  project. 

(3)  How  the  applicant  will  support 
LINCS  use  by  other  agencies  and  at  the 
local  level,. including — 

(a)  The  kind  of  hardware  and  software 
to  be  used. 

(b)  The  training  and  technical 
assistance  to  be  provided. 

(c)  The  focus  to  be  taken  by  an  agency 
or  local  site  in  using  LINCS  (i.e.,  a  site 
could  focus  on  using  the  system  in 
information  retrievel,  or  exploring  on- 
line commimication  between 
practitioners  and  adult  learners,  or 
exchanging  teaching  tools  and 
curricula). 

(4)  How  the  applicant  will  solicit  and 
use  feedback  from  other  agencies  and 
local  providers  in  assessing  the 
network's  potential  and  refining  the 
work  of  the  regional  hub. 

(5)  How  the  applicant  will  achieve,  at 
a  minimum,  the  following  outcome  in 
year  1;  .At  least  10  local  literacy  service 
providers  in  one  or  more  of  the  member 
states  will  have  the  capability  to  use  the 
services  of  the  regional  hub. 

e.  Collaboration:  Describe  how  the 
applicant  will  assure  collobration  with 
other  related  agencies,  organizations, 
and  projects  in  the  region,  including 
how  the  applicant  will  work  with  other 
regional  consortium  member  states  to — 

(1)  Secure  the  active  cooperation  and 
partnership  of  appropriate  state 
agencies,  including  education,  labor, 
and  human  services. 

(2)  Identify  and  connect  with  other 
projects  in  the  region  that  use 
technology  in  the  areas  of 
telecommunications,  on-line  services. 
networking  and  multi-media. 

4.  Technical  Soundness 

a.  Describe  how  the  applicant  will 
install  an  electronic  system  for  the 
regional  hub  that  mirrors  the  LINCS 


Federal  Register 


Vol.  61,  No.  156  /  Monday,  August  12,  1996  /  Notices 


41809 


structure,  which  consists  of  the 
following:  a  UNIX-based  work  station, 
connected  to  the  Internet  via  the  NIFL 
LAN,  with  information  maintained  in 
both  HTML  documents  and  WAIS 
databases.  This  work  station  is  the 
World  Wide  Web  (WWW)  server,  and 
also  provides  access  to  the  Lynx  WWW 
client  for  those  users  unable  to  use 
graphical  clients,  such  as  Mosaic.  The 
software  developed  for  the  NIFL  home 
page  by  the  Logistics  Management 
Institute  is  freely  available  for  re-use. 

b.  Describe  how  the  applicant  will 
create  a  home  page  design  that  is  similar 
to  the  LINCS  home  page,  sathat  the 
same  "look  and  feel"  can  be  achieved 
throughout  the  network.  (For  example,  a 
proposal  for  a  World  Wide  Web  server 
providing  Mosaic-  and  Lynx-based 
access  to  a  region's  Uteracy  resources 
and  Unkage  to  the  NIFL  home  page 
would  receive  greater  consideration 
than  a  proposal  for  information 
maintained  on  one  or  multiple  WAIS 
database  servers). 

c.  Describe  how  the  appUcant  will,  at 
a  minimum — 

(1)  Acquire  a  56kbps  or  faster  direct 
Internet  connection. 

(2)  Develop  a  WAIS  database  server  or 
servers  on  the  Internet. 

(3)  Populate  the  WAIS  database(s) 
with  literacy  collections  and  program 
data,  using  "Starting  Point"  record 
structures  and  standards. 

(4)  Provide  technical  assistance, 
funding  and  resources  to  assure  that  all 
consortium  members  are  connected  to 
the  Internet  and  are  contributing  and 
sharing  adult  literacy  data. 

d.  Describe  the  applicant's  provisions 
for  equipment,  including — 

(1)  What  equipment  will  be  used  to 
establish  the  r^ional  literacy  hub  or 
hubs. 

(2)  How  the  applicant  vdll  assess  the 
equipment  needs  for  each  consortium 
member. 

(3)  What  equipment  v«ll  be  used  to 
link  each  consortiimi  member  to  the 
regional  hub  and  to  LINCS. 

(4)  The  reason  for  purchasing  or 
upgrading  equipment,  as  well  as 
software  and  networking  systems,  for 
each  member. 

(5)  How  the  equipment  funded  by  this 
grant  will  be  maintained. 

(6)  How  issues  of  technology 
refreshment  and  obsolescence  will  be 
addressed. 

(7)  How  the  appUcant  will  achieve,  at 
a  minimum,  the  following  outcome  for 
year  1 :  The  lead  site  and  consortium 
members  will  all  have  the  equipment 
necessary  to  perform  functions 
described  in  the  plan  of  operation. 


e.  Describe  the  applicant's  provisions 
for  training  and  technical  assistance, 
including — 

(1)  How  the  appUcant  will  assess  the 
relevant  skiUs  and  knowledge  of  each 
consortium  member  SLRC  and  pool  this 
expertise  for  the  benefit  of  all 
consortium  members. 

(2)  How  the  applicant  will  assist  aU 
consortium  member  SLRCs  in  selection 
and  installation  of  hardware  and 
software  vdthin  the  proposed  timeUne. 

(3)  A  commitment  to  regional  training 
and  staff  development  for  consortium 
members. 

(4)  How  provisions  will  be  made  for 
well-organized  and  ongoing  training 
that  addresses  a  full  range  of  needs. 

(5)  How  administrators  in  each 
consortium  member  SLRC  and  local  site 
vrtll  learn  about  the  potential  of  LINCS 
and  the  regional  hub,  the  pros  and  cons 
of  various  applications,  how  to  connect 
to  the  system  and  benefit  from  it,  and 
how  to  help  their  owrn  clients  tap  into 
the  national  bank  of  resources  available 
through  UNCS. 

(6)  How  the  appUcant  will  teach 
specific  skills  as  well  as  an 
understanding  of  the  power  of  the  new 
technology  and  a  desire  for  acquiring  it 
and  making  it  accessible  to  local  literacy 
practitioners  throughout  the  region,  and 
ways  of  exploring  the  impact  that  it  vfill 
have  on  teaching  and  learning  methods. 

(7)  How  the  appUcant  will  determine 
the  type  and  the  level  of  the  training, 
and  designate  adequate  funding. 

(8)  How  the  applicant  will  select 
training  models  (such  as  training 
trainers  or  workshops  supplemented  by 
peer  coaching  or  modeling)  that  meet 
the  needs  of  geographically  dispersed 
staff  at  various  levels  of  knowledge  and 
skills,  especially  given  rapid  changes  in 
technology. 

(9)  How  the  appUcant  will  achieve,  at 
a  minimum,  the  foUowring  outcomes  in 
year  1: 

(a)  Consortium  member  SLRCs 
hardware  and  software  are  installied  and 
functional. 

(b)  A  measurable  training  plan,  which 
includes  training  staff  of  consortium 
member  states,  local  sites,  and  other 
involved  agencies  in  the  use  of  the 
Regional  hub,  will  be  developed  and 
implemented. 

5.  Efficiency  and  Economy 

a.  Cost  Effectiveness:  The  applicant 
must  demonstrate  how  it  wiU  ensure — 

(1)  the  most  efficient  and  cost- 
effective  use  of  the  funding, 

(2)  continuation  of  the  project  at  end 
of  the  grant  through  seoulng  additional 
funds  to  continue  and  expand  the 
project. 

b.  Time  Line:  The  applicant's  plan 
must  contain  a  table  or  diagram  with 


major  tasks  or  milestones,  including 
estimates  of  funds,  time,  training 
schedules,  personnel,  faciUties  and 
equipment  allocated  to  each  program 
area.  The  timing  ef  progress  and  other 
reports,  meetings,  and  similar  events 
should  be  included. 

6.  Monitoring  and  Evaluation 

The  appUcant  must  provide  a  detailed 
monitoring  and  evaluation  plan  that 
will  demonstrate  the  effectiveness  of  the 
project  in  achieving  the  objectives  of  the 
grant,  including — 

a.  A  process  for  ongoing  evaluation 
and  acquiring  on-line  and  off-line  input 
from  users. 

b.  How  the  applicant  will  measure 
and  evaluate  the  impact -of  the  project 
on — 

(1)  the  members  of  the  consortium 
(their  connectivity,  access,  data 
collection  and  organization), 

(2)  the  broader  literacy  community, 
especially  other  state  agencies  and  local 
Uteracy  service  providers; 

c.  How  results  of  the  evaluation  wiU 
be  confirmed  and  reported. 

Other  Application  Requirements 

The  appUcation  shall  include  the 
following: 

Project  Summary:  The  proposal  must 
contain  a  200-word  summary  of  the 
proposed  project  suitable  for 
publication.  It  should  not  be  an  abstract 
of  the  proposal,  but  rather  a  self- 
contained  description  of  the  activities 
that  would  explain  the  proposal.  The 
summary  should  be  fr^e  of  jargon  and 
technical  terminology,  and  should  be 
understandable  by  an  intelligent  but 
non-specialist  reader. 

Budget  Proposal:  ED  Form  524  must 
be  completed  and  submitted  with  each 
application.  The  form  consists  of 
Sections  A,  B,  and  C.  on  the  back  of  the 
form  are  general  instructions  for 
completion  of  the  budget.  All  appUcants 
must  complete  Sections  A  and  C.  If 
Section  B  is  completed,  include  the 
natiue  and  source  of  non-federal  funds. 
Attach  as  Section  C  a  detailed 
explanation  and  ampUfication  of  each 
budget  category.  Included  in  the 
explanation  should  be  a  complete 
justification  of  costs  in  each  category. 
Additional  instructions  include: 

•  Prepare  a  separate  itemization  and 
narrative  for  each  of  the  SLRCs  in  the 
region  in  addition  to  submitting  an 
itemized  budget  narrative  for  the  project 
as  a  whole. 

•  Personnel  items  should  include 
names  (titles  or  position)  of  key  staff, 
number  of  hours  proposed  and 
appUcable  hourly  rates. 

•  Include  the  cost,  purpose,  and 
justification  for  travel,  equipment, 
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supplies,  contractual  and  other. 
Training  stipends  are  not  authorized 
under  this  prt)gram. 

•  Clearly  identify  in  all  instances 
contributed  costs  and  support  from 
other  sources,  if  anv 

•  Show  budget  detail  for  financial 
aspects  of  any  cost  sharing,  joint  or 
cooperative  funding. 

Disclosure  of  Prior  Institute  Support: 
If  any  consortmin  member  state  has 
received  Institute  funding  m  the  past  2 
years,  the  following  information  on  the 
pnor  awards  is  required: 

•  Institute  award  number,  amount 
and  period  of  support. 

•  A  summarv  of  the  results  of  the 
completed  work,  and 

•  .A  brief  description  of  available 
materials  and  other  related  research 
products  not  described  elsewhere. 

If  the  applicant  has  received  a  prior 
award,  the  reviewers  will  be  asked  to 
comment  on  the  quality  of  the  prior 
work  describe  in  this  section  of  the 
proposal. 

Current  and  Pending  Support:  All 
current  project  support  from  whatever 
source  (such  as  Federal,  State,  or  local 
government  agencies,  private 
foundations,  commercial  organizations) 
must  be  listed  The  list  must  include  the 
proposed  project  and  all  other  projects 
requinng  a  portion  of  time  of  the  Project 
Director  and  other  project  personnel, 
even  if  they  receive  no  salary  support 
from  the  project(s).  The  number  of 
person-months  or  percentage  of  effort  to 
be  devoted  to  the  projects  must  be 
stated,  regardless  of  source  of  support 
Similar  information  must  be  provided 
for  all  proposals  that  are  being 
considered  bv  or  will  be  submitted  soon 
to  other  sponsors. 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  Usted.  Concurrent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  Institute.! 

Any  fee  proposed  to  be  paid  to  a 
collaborating  or  "partner"  for-profit 
entity  should  be  indicated.  (Fees  will  be 
negotiated  by  the  Grants  Officer.)  Any 
copyright,  patent  or  royalty  agreements 
(proposed  or  in  effect)  must  be 
described  in  detail,  so  that  the  rights 
and  responsibilities  of  each  party  are 
made  clear  If  any  part  of  the  project  is 
to  be  subcontracted,  a  budget  and  work 
plan  prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  proposal  and  addressed  in 
the  narrative. 


Instructions  for  Transmittal  of 

Applications 

(1)  The  original  and  two  (2)  copies  of 
the  application  must  be  received  by 
September  12,  1996,  at  the  address 
below.  Applicants  are  encouraged,  but 
not  required,  to  submit  three  (3) 
additional  copies  of  the  application,  but 
will  not  be  penalized  if  additional 
copies  are  not  received. 

National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW,  Suite  200, 
Washington,  DC  20006,  Attention: 
(CFDA  #84.257F) 

(1)  The  NIFL  will  mail  a  Grant 
Applicant  Receipt  Acknowledgment  to 
each  applicaTit.  If  nn  applicant  fails  to 
receive  the  notification  of  application 
receipt  within  15  days  from  the  date  of 
mailing  the  application,  the  applicant 
should  call  the  NIFL  at  (202)  632-1525 

(2)  The  appUcant  must  indicate  on  the 
envelope  and  in  Item  10  of  the 
application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
of  the  competition  under  which  the 
appUcation  is  being  submitted. 

(3)  All  applications  mailed  to  the 
NIFL  must  be  received  by  September  12; 
applications  received  after  that  date  will 
not  be  accepted.  Thus,  applicants  must 
allow  enough  time  for  the  U.S.  Postal 
Service  to  make  delivery  by  the 
deadline. 

Application  Forms:  The  append  to 
this  annoimcement  is  divided  into  three 
parts  plus  a  statement  regarding 
estimated  public  reporting  burden  and 
various  assurances  and  certifications. 
These  parts  and  additional  materials  are 
organized  in  the  same  manner  that  the 
submitted  appUcation  should  be 
organized.  The  parts  and  additional 
materials  are  as  follows: 

Pyt  I:  Application  for  Federal 
Assistance  (ED  Form  424  (Rev.  4-94)) 
and  instructions. 

Part  11:  Budget  Information — Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

Part  in.  Application  Narrative. 

Additional  Materials: 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  other 
ResponsibiUty  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  Regarding  Debarment. 
Suspension,  IneUgibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  NIFL. 


Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
certifications  must  each  have  an  original 
signature.  No  award  can  be  made  unless 
a  completed  application  has  been 
received 

Applicable  Regulations:  The  National 
Institute  for  Literacy  is  subject  to  the 
rulemaking  requirements  of  the 
Administrative  Procedures  Act  (APA). 
Under  the  APA,  as  now  codified  in  Title 
5  of  the  United  States  Code,  section  553, 
matters  relating  to  public  property, 
loans,  grants,  benefits,  or  contracts  are 
not  subject  to  the  rulemaking 
requirement  of  that  section.  The 
National  Institute  for  Literacy  is  now  in 
the  initial  stages  of  establishing  a  new 
program  recently  authorized  by 
Congress  and  must  obligate  funds  under 
this  authority  by  September  30.  1996. 
The  NIFL  considered  waiving  this 
exemption  to  rulemaking  requirements 
but  determined  that  there  was  too  Utde 
time  to  propose  rules  and  offer 
applicants  a  reasonable  amount  of  time 
to  prepare  applications  for  the  award 
announced  in  this  notice.  Therefore,  the 
National  Institute  for  Literacy  has 
adopted  the  following  rules  for  the 
conduct  of  this  competition  and  the 
resulting  award. 

The  following  regulations  of  the 
Department  of  Education  apply: 

34  CFR  part  74,  Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations.  The  following  provisions 
of  34  CFR  part  75:  §§  75.50,  75.51, 
75.102-75.104,  75.109.  75.117,  75.190- 
75.192.  75.200,  75.201,  75.215. 

34  CFR  part  77,  Definitions. 

34  CFR  part  80.  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

34  CFR  part  82,  New  restrictions  on 
Lobbying. 

34  CFR  part  85.  Government  wride 
Debarment  and  Suspension  (Non 
procurement)  and  Government  unde 
Requirements  for  Drug-Free  Workplace 
(Grants). 

The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice. 
While  the  criteria  are  patterned  on  those 
used  generally  by  the  Department  of 
Education,  they  have  been  adapted  by 
the  NIFL  to  meet  the  needs  of  this 
program 

While  the  National  Institute  for 
Literacy  is  associated  with  the 
Departments  of  Education,  Labor,  and 
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Health  and  Human  Services,  the 
policies  and  procedures  regarding 
rulemaking  and  administration  of  grants 
are  not  adopted  by  the  NIFL  except  as 
expressly  stated  in  this  Notice. 

Selection  of  Applications:  The 
Director  uses  34  CFR  75.217  in  selecting 
an  application  for  award. 

Grant  Administration:  The 
administration  of  the  grant  to  the 
consortium  is  governed  by  the 
conditions  of  the  award  letter.  The 
Education  Department  General 
Administrative  Regulations,  (EDGAR) 
34  CFR  Parts  74,  75.  77,  79,  80,  81,  82, 
85  and  86  [January  1,  1995),  set  forth 
administrative  eind  other  requirements. 
This  document  is  available  through  your 
public  library  and  the  NIFL.  It  is 
recommended  that  appropriate 
administrative  officials  become  familiar 
with  the  policies  and  procedures  in  the 
EDGAR  which  are  applicable  to  this 
award.  If  a  proposal  is  recommended  for 
an  award,  the  Grants  official  will 
request  certain  organizational, 
management,  and  financial  information. 

The  following  information  on  grant 
administration  dealing  with  questions 
such  as  General  Requirement,  Prior 
Approval  Requirements,  Transfer  of 
Project  Director,  and  Suspension  or 
termination  of  Award,  are  available  in 
EDGAR. 

Reporting:  Ln  addition  to  working 
closely  with  the  Institute,  the  appUcant 
will  be  required  to  submit  quarterly  and 
an  annual  report  of  activities.  This 
annual  report  will  be  presented  to  the 
Institute  staff,  the  National  Institute 
Advisory  Board  and  Interagency  Group. 
Detailed  specifications  for  the  annual 
report  will  be  provided  to  the 
consortium  within  3  months  after  the 
award.  For  planning  purposes,  the 
applicant  may  assume  that  the  following 
information  will  be  provided: 

•  Project(s)  Title. 

•  Project  Abstract. 

A  concise  narrative  describing  in 
layman's  language  the  subject  purposes, 
methods,  expected  outcomes  (including 
products),  and  significance  of  the 
project. 

•  Significant  Products. 

A  list  of  significant  holdings  available 
for  access  associated  with  the 
consortium. 

•  Significant  Accomplishments. 

A  past-tense  abstract  that  describes 
the  consortium's  accomplishments, 
known  uses  of  the  holdings  and 
evidence  of  positive  impact. 

The  grantee  must  also  submit  the 
following  reports: 

•  Quarterly  Performance. 

A  brief  2-3  page  report  of  progress — 
Due:  Within  20  days  of  the  end  of 
each  quarter. 


•  Final  Report. 

Ehie:  90  days  after  the  expiration  of  or 
termination  of  support. 

Acknowledgment  of  Support  and 
Disclaimer:  An  acknowledgment  of 
Institute  support  and  a  disclaimer  must 
appear  in  pubUcations  of  any  material, 
whether  copyrighted  or  not,  based  on  or 
developed  under  Institute-supported 
projects: 

This  material  is  based  upon  work 
supported  by  the  National  Institute  for 
Literacy  under  Grant  No.  (grantee 
should  enter  Institute  grant  number). 

Except  for  articles  or  papers 
published  in  professional  journals,  the 
following  disclaimer  should  be 
included:  Any  opinion,  findings,  and 
conclusions  or  recommendations 
expressed  in  this  material  are  those  of 
the  author(s)  and  do  not  necessarily 
reflect  the  views  of  the  NIFL. 

Instructions  for  Estimated  Pubhc 
Reporting  Burden:  According  to  the 
Paperwork  Reduction  Act  of  1995,  no 
persons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
The  vaUd  control  number  for  this 
information  collection  is  3200-0029, 
Expiration  date  August  1999.  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  80 
hours  per  response,  including  tie  time 
to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed, 
and  complete  and  review  the 
information  collection. 
Carolyn  Staley, 
Deputy  Director,  NIFL 
[FR  Doc.  96-20490  Filed  8-9-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  c 
Recordkeeping  Requirements  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection  and  solicitation 

of  public  comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 


2.  Title  of  the  information  collection: 
10  CFR  25  and  95,  Access  to  and 
Protection  of  Classified  Information. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  regulated  faciUties  and 
other  organizations  requiring  access  to 
NRC  classified  information. 

6.  An  estimate  of  the  number  of 
responses: 

10  CFR  Part  25—291 
10  CFR  Part  95—181 
NRC  Form  237— (20) 

7.  The  estimated  number  of  aimual 
respondents: 

10  CFR  Part  25—20 
10  CFR  Part  95—10 
NRC  Form  237— (2) 

8.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request: 

10  CFR  Part  25—20.75 
10  CFR  Part  95—201.5 
NRC  Form  237— (4) 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies: 
Applicable 

10.  Abstract:- The  Nuclear  Regulatory 
Commission  is  amending  10  CFR  Parts 
25  and  95  to  conform  the  requirements 
for  the  protection  of  and  access  to 
classified  information  to  new  national 
security  policy  documents.  These 
proposed  mandatory  requirements  are 
necessary  to  ensure  that  classified 
information  in  the  possession  of  NRC 
licensees  and  others  under  the  NRC's 
regulatory  requirements  is  protected  in 
accordance  with  current  national 
policies. 

Submit,  by  September  11, 1996, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  he 
viewed  fi^e  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(lower  level),  Washington,  DC.  Members 
of  the  public  who  are  in  the 
Washington,  DC  area  can  access  this 
document  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
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Advanced  Copy  Document  Library), 
NRC  subsystem  at  FedWorld,  703-321- 
3339  Members  of  the  public  who  are 
located  outside  of  the  Washington,  DC 
area  can  dial  FedWorld.  1-800-303- 
9672,  or  use  the  FedWorld  Internet 
address:  fedworld.gov  (Telnet).  The 
document  will  be  available  on  the 
bulletin  board  for  30  days  after  the 
signature  date  of  this  notice.  If 
assistance  is  needed  in  accessing  the 
document,  please  contact  the  FedWorld 
help  desk  at  703--i87-4608.  Additional 
assistance  in  locating  the  document  is 
available  from  the  NRC  PubUc 
Document  Room,  nationally  at  1-800- 
397-4209,  or  within  the  Washington, 
IX  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
September  11,  1996. 
Peter  Francis,  Office  of  Information  and 

Regulatory  Affairs.  (3150-0046,  3150- 

0047,  and  3150-0050),  NEOB-10202. 

Office  of  Management  and  Budget, 

Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  Jo  Shelton, 
(301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
G«rald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  96-20494  Filed  8-9-96;  8:45  ami 

BILLING  COOE  '59<M>1-P 


revision  needs  to  be  in  place  by  the  end 
of  1996  so  plans  can  use  it  during  the 
next  application  cycle. 

The  total  aimual  reporting  burden  is 
estimated  to  be  4,500  hours  based  on  50 
applications  at  an  average  time  burden 
of  90  hours  per  plan. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E- 
Mail  to  jmfarron®mail.opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
11, 1996. 

ADDRESSES:  Send  or  deliver  comments 
to— Abby  L.  Block,  Chief,  Insurance 
Policy  and  Information  Division, 
Retirement  and  Insurance  Service,  1900 
E  Sti-eet,  NW,  Room  3451,  Washington, 
DC  20415-0001. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COCRDINATiON-CONTACT: 
Mary  Beth  Smith-Toomey,  Team  Leader, 
Management  Services  Division.  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

[FR  Doc.  96-20444  Filed  8-9-96;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Coliectlon;  Conmient 
Request  tor  a  Revised  Information 
Collection 

agency:  Office  of  Persoimel 

Maiiagement. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  intends  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  reclearance  of  a  revised 
information  collection.  Application  to 
Participate  as  a  Carrier  Under  5  U.S.C. 
8903(4).  is  used  by  OPM  to  determine  if 
Comprehensive  Medical  Plans  applying 
for  participation  in  the  Federal 
Employees  Health  Benefits  Program 
meet  the  requirements  for  participation. 
The  revised  appUcation  considerably 
lessens  the  information  collection 
burden  of  the  current  appUcation.  This 


PRESIDENTIAL  ADVISORY 
COMMITTEE  ON  GULF  WAR 
VETERANS'  ILLNESSES 

Meeting 

AGENCY:  Presidential  Advisory 

Committee  on  Gulf  War  Veterans' 

Illnesses. 

action:  Notice  of  open  meeting. 

summary:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act,  this 
notice  is  hereby  given  to  announce  an 
open  meeting  concerning  the 
Presidential  Advisory  Committee  on 
Gulf  War  Veterans'  Illnesses. 
DATES:  September  4, 1996,  9:00  a.m.- 
4:45  p.m.;  September  5, 1996,  9:00  a.m.- 
4:30  p.m. 

place:  Loews  L'Enfant  Plaza  Hotel,  480 
L'Enfant  Plaza.  SW,  Washington.  DC 
20024. 

SUPPLEMENTARY  INFORMATION:  The 
President  established  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961.  May  26, 1995.  The  purpose  of 
this  committee  is  to  review  and  provide 
recommendations  on  the  full  range  of 
government  activities  associated  with 
Gulf  War  veterans'  illnesses.  The 
committee  reports  to  the  President 
through  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of  Veterans 


Affairs.  The  committee  members  have 
expertise  relevant  to  the  functions  of  the 
committee  anH  are  appointed  by  the 
President  from  non-Federal  sectors. 

Tentative  Agenda 

Wednesday.  September  4,  1996 

9:00  a.m. — Call  to  order  and  opening 

remarks 
9:05  a.m. — Public  comment 
1000  am. — Committee  discussion  and 

staff  briefings  on  charter  and  final 

report 
11:00  a.m.— Break 
11:15  a.m. — Committee  discussion  and 

staff  briefings  on  charter  and  final 

report 
12:15  p.m.— Lunch 
1:30  p.m. — Committee  discussion  and 

staff  briefings  on  charter  and  final 

report 
3:00  p.m. — Break 
3:15  p.m.— Briefings:  What's  new  for 

Bosnia 
4:45  p.m. — Meeting  recessed 

Thursday,  Septembers,  1996 

9:00  a.m. — Briefings:  Risk 

communication 
10:30  a.m. — Break 
10:45  a.m. — Briefings:  Risk 

commimication  (cont.) 
12:15  p.m. — Lunch 
1:30  p.m. — FollovkTup  on  Persian  Gulf 

Investigation  Team/risk  factors  panel 

meeting 
1:45  p.m. — Committee  discussion  and 

staff  briefings  on  charter  and  final 

report 
3:00  p.m.— Briefings:  Department  of 

Defense,  Department  of  Health  and 

Human  Services,  and  Department  of 

Veterans  Affairs 
4:15  p.m. — Committee  and  staff 

discussion:  Next  steps 
4:30  p.m. — Meeting  adjourned 

A  final  agenda  wdll  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  niunber  listed  below  at  least 
five  business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
irom  individuals  who  have  not  yet  had 
an  opportunity  to  address  the  Advisory 
Committee.  The  Advisory  Committee 
Chair  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  People 
who  wish  to  file  written  statements  with 
the  Advisory  Committee  may  do  so  at 
any  time. 
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FOR  FURTHER  INFORMATION  CONTACT: 

John  D.  Longbrake,  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses,  1411  K  Street.  N.W.. 
suite  1000.  Washington,  DC  20005, 
Telephone.  (202)  761-0066,  Fax:  (202) 
761-0310. 

Dated:  August  1. 1996. 
C.A.  Bock, 

Federal  Register  Liaison  Officer,  Presidential 

Advisory  Committee  on  Gulf  War  Veterans ' 

Illnesses. 

[PR  Doc.  9&-20485  Filed  ft-&-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22116,  812-10232] 

Driehaus  International  Large  Cap 
Fund,  L.P.  et  al.;  Notice  of  Application 

August  5,  1996.    . 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Driehaus  International 
Large  Cap  Fund,  L.P.  (the 
"Partnership"),  Driehaus  Mutual  Fimds 
(the  "Trust"),  Driehaus  Capital 
Management,  Inc.  (the  "Adviser")  and 
Richard  H.  Driehaus. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Partnership  to  transfer  substantially  all 
of  its  assets  and  liabilities  to  the  Trust 
in  exchange  for  shares  of  beneficial 
interest  of  the  Trust,  which  then  would 
be  distributed  pro  rata  to  the  partners  of 
the  Partnership. 

FILING  DATES:  The  appUcation  was  filed 
on  July  2,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  30, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 


hearing  may  request  notification  by 
wrriting  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary  SEC.  450  5th 
Street,  N.W.,  Washington,  DC  20549. 
Applicant,  25  East  Erie  Street,  Chicago. 
IL  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Krudys,  Senior  Counsel,  at 
(202)  942-0641,  or  Alison  E.  Baur, 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representation 

1.  The  Partnership  was  organized  as  a 
Delaware  limited  partnership  on  July  1, 
1990.  The  Partnership's  investment 
objective  is  to  seek  capital  appreciation 
by  investing  in  equity  securities  of 
foreign  companies  with  a  market 
capitalization  of  more  than  $300  million 
using  growrth  style  investment  criteria. 
The  Partnership  is  organized  as  an 
investment  partnership  allowing 
investors  to  purchase  limited 
partnership  interests  ("Interests")  or 
have  them  redeemed  at  net  asset  value 
on  a  monthly  basis.  The  offering  of  the 
Interests  was  structured  as  a  private 
placement  under  section  4(2)  of  the 
Securities  Act  of  1933  and  Regulation  D 
promulgated  thereimder.  The 
Partnership  is  not  registered  under  the 
Act  in  reliance  on  section  3(c)(1)  of  the 
Act.  Interests  are  sold  to  institutional 
investors  and  high  net  worth 
individuals.  The  Partnership  has  a 
minimum  initial  purchase  requirement 
of  $500,000. 

2.  Richard  H.  Driehaus  serves  as  the 
sole  general  partner  of  the  Partnership 
and  has  exclusive  responsibility  for  its 
overall  management,  control  and 
administration.  The  Adviser,  which  is 
wholly  owned  by  Mr.  Driehaus,  serves 
as  investment  adviser  with  respect  to 
Partnership  assets.  SEC  records  indicate 
that  the  adviser  is  registered  imder  the 
Advisers  Act. 

3.  The  trust  was  organized  as  a 
Delaware  business  trust  on  June  3, 1996. 
The  Trust  is  a  registered  no-load,  open- 
end  management  investment  company. 
The  Trust  currently  has  a  single  series, 
the  Driehaus  International  Growth  Fund 
(the  "Fimd")  with  an  investment 
objective  and  policies  similar  to  those  of 
the  Partnership.  The  Trust  is  managed 
by  a  board  of  trustees  (the  "Board"), 
which  will  include  as  a  majority  of  its 
members  persons  who  are  not 
"interested  persons"  (as  defined  in  the 


Act)  of  the  Trust  (the  "Independent 
Trustees"). 

4.  The  Fund  proposes  to  acquire 
'  assets  and  liabilities  from  the 

Partnership  in  exchange  for  series  of 
beneficial  interests  of  the  Trust  relating 
to  the  Fund  (the  "Fund  Shares")  (the 
"Exchange").  The  Exchange  will  be 
effected  pursuant  to  an  Agreement  and 
Plan  of  Exchange  (the  "Plan").  Prior  to 
effecting  the  Exchange,  a  memorandum 
will  be  distributed  to  each  limited 
partner  in  the  Partnership  which  will 
describe  the  nature  and  reasons  for  the 
Exchange. 

5.  The  shares  delivered  to  the 
Partnership  in  the  Exchange  wrill  have 
an  aggregate  net  asset  value  equivalent 
to  the  net  asset  value  of  the  assets 
transferred  by  the  Partnership  to  the 
Trust  (except  for  the  effect  of  certain 
organizational  expenses  paid  by  the 
Fund).  Upon  consummation  of  the 
Exchange,  the  shares  received  by  the 
Partnership  will  be  distributed  by  the 
Partnership  to  its  partners,  with  each 
partner  receiving  shares  having  an 
aggregate  net  asset  value  equivalent  to 
the  net  asset  value  of  the  Interests  in  the 
Partnership  iield  by  such  partner  prior 
to  the  Exchange.  The  Partnership  may 
retain  sufficient  assets  to  pay  any 
Partnership-accrued  expenses  that  are 
not  transferred  to  the  Fund  and  retain 
any  assets  that  the  Fund  is  not 
permitted  to  purchase  or  that  are 
reasonably  determined  to  be  unsuitable 
for  it.  Assets  retained  by  the  Partnership 
that  are  not  needed  to  pay  accrued 
expenses  will  be  distributed  pro  rata  to 
the  partners  of  the  Partnership.  The 
Partnership  will  be  liquidated  and 
dissolved  following  the  distribution. 

6.  The  Partnership  Agreement 
provides  that  the  General  Partners,  upon 
60  days  advance  notice  to  the  Limited 
Partners,  may  terminate  the  Partnership. 
Limited  Partners  who  do  not  wish  to 
participate  in  the  Exchange  will  have 
adequate  opportunity  to  redeem  their 
Partnership  Interests  before  the 
Exchange  and  receive  cash. 

7.  The  expenses  of  the  Exchange  will 
be  borne  by  the  Adviser.  Trust 
organizational  expenses  will  be  paid  by 
the  Fimd  and  amortized  over  five  years. 
Any  unamortized  organizational 
expenses  associated  with  the 
organization  of  the  Fund  at  a  time  Mr. 
Driehaus  withdraws  his  initial 
investment  in  the  Trust  will  be  borne  by 
Mr.  Driehaus  and/or  the  Adviser  and 
not  the  Fund. 

8.  The  Trust  will  enter  into  an 
advisory  agreement  with  the  Adviser 
(the  "Advisory  Agreement"),  piusuant 
to  which  the  Adviser  will  render 
advisory  services  to  the  Fund 
substantially  the  same  as  those  the 
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Adviser  currently  renders  to  the 
Partnership.  In  return  for  the  Adviser's 
services,  the  Fund  will  pay  a 
management  fee  to  the  Adviser,  on  a 
monthly  basis,  not  to  exceed  1.5%  per 
annum  of  the  Fund's  net  asset  value, 

9.  The  management  fees  for  the  Fund 
will  not  exceed  the  maximum  fees 
currently  paid  by  the  limited  partners  in 
the  Partnership.  AppUcants  expect  that 
other  Fund  expenses  will  generally  be 
higher  as  a  percentage  of  net  asset  value 
than  the  expenses  of  the  Partnership. 
This  IS  primarily  because  of  the 
increased  costs  of  operating  a  registered 
investment  company  and  complying 
with  various  additional  regulatory 
requirements  and  industry  practices. 
The  Adviser  will,  however,  place  a  limit 
on  the  annual  expenses  of  the  Fund 
through  the  end  of  the  first  year  of 
operation  at  2.25%   In  addition,  the 
Fimd,  unlike  the  Partnership,  imposes  a 
1%  withdrawal  fee  upon  redemptions. 

10  The  effect  of  the  Exchange  will  be 
to  establish  the  Trust  as  a  successor 
investment  vehicle  to  the  Partnership. 
The  Exchange  will  permit  partners  to 
pursue,  as  shareholders  of  the  Trust, 
substantialiv  the  same  investment 
objective  and  policies  they  were 
expecting  from  the  partnership  without 
sacrificing  the  pass-through  tax  features 
of  the  Partnership.  In  addition, 
shareholders  of  the  Trust  will  be  able  to 
purchase  and  redeem  shares  on  each 
business  day.  as  opposed  to  only  once 
per  month  as  is  currently  provided 
under  the  Partnership  Agreement. 

11.  The  Board  of  Trustees  and  Mr. 
Driehaus  as  General  Partner  of  the 
Partnership  have  considered  the 
desirability  of  the  Exchange  from  the 
respective  points  of  view  of  the  Trust 
and  the  Partnership,  have  approved  the 
Exchange,  and  concluded  that:  (i)  The 
terms  of  the  Exchange  meet  the  criteria 
contained  in  section  17(b)  of  the  Act;  (ii) 
the  Exchange  is  desirable  as  a  business 
matter  from  the  respective  points  of 
view  of  the  Trust  and  the  Partnership; 
(iii)  the  Exchange  is  in  the  best  interests 
of  the  Trust  and  the  Partnership;  (iv)  the 
Exchange  is  reasonable  and  fair,  does 
not  involve  overreaching,  and  is 
consistent  with  the  policies  of  the  Act; 
(v)  the  Exchange  is  consistent  with  the 
policies  of  the  Trust  and  the 
Partnership;  and  (vi)  the  interests  of 
existing  partners  of  the  Partnership  will 
not  be  diluted  as  a  result  of  the 
Exchange.  Currently,  the  Board  has  only 
one  member,  and  this  person  is  an 
"interested  person"  (as  defined  in  the 
.^ct)  of  the  Trust.  As  a  condition  of  the 
Exchange,  the  Agreement  and  Plan  of 
Exchange  must  be  approved  by  the 
Board,  including  a  majority  of  the 
independent  trustees,  at  such  time  as  it 


has  a  majority  of  independent  trustees. 
The  Exchange  will  not  be  effected  until 
the  Trust  and  the  Partnership  have 
received  a  favorable  opinion  of  counsel 
with  respect  to  the  tax  consequences  of 
the  Exchange  and  the  SEC  has  issued 
the  requested  order. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  prohibits  affiliated 
persons  of  a  registered  investment 
company,  or  affiliated  persons  of  such 
persons,  from  selUng  to  or  purchasing 
from  such  company  any  security  or 
other  property.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  as.  among 
other  things,  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person.  The  partnership  is  an  affiliated 
person  of  an  affiliated  j)erson  of  the 
Trust  because  Mr,  Driehaus  is  the  owner 
of  the  adviser  to  the  Trust,  Mr,  Eh-iehaus 
is  the  general  partner  of  the  Partnership 
and  Mr.  Driehaus  wiU  provide  the 
initial  "seed"  capital  investment  in  the 
Trust.  As  a  result,  the  proposed 
Exchange  may  be  deemed  to  be 
prohibited  imder  section  17(a)  of  the 
Act. 

2.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person 
from  one  or  more  of  the  provisions  of 
Section  17(a)  if  evidence  estabhshes  that 
(1)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (2)  the 
proposed  transaction  is  consistent  with 
the  poUcy  of  each  registered  investment 
company  concerned;  and  (3)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act. 

3.  The  terms  of  the  Exchange  should 
be  considered  reasonable  and  fair  to  the 
Partnership,  to  the  Trust,  and  to  the 
limited  partners  who,  with  Mr. 
Driehaus,  will  be  the  initial 
shareholders  of  the  Fund,  and  should 
not  be  considered  to  involve 
overreaching  on  the  part  of  any 
applicant  for  the  following  reasons: 

(a)  The  investment  objective  and 
policies  of  the  Fimd  are  substantially 
similar  to  that  of  the  Partnership. 

(b)  No  brokerage  commission,  fee  or 
other  enumeration  will  be  paid  in 
connection  with  the  Exchange. 

(c)  The  Exchange  will  result  in  no 
gain  or  loss  being  recognized  by 
partners  of  the  Partnership.  The  partners 
of  the  Partnership  will  become  investors 
in  an  entity  that  offers  greater  liquidity 
and  other  advantages,  without 
immediate  tax  consequences  and 
without  having  incurred  transaction  and 
brokerage  charges  in  order  to  do  so. 


(d)  A  majority  of  the  members  of  the 

Board,  includme  a  maiority  oi  the 
independent  inistees.  and  the  general 
partner  of  the  Partnership  vdll  have 
approved  the  Exchange. 

4.  Applicants  believe  that  the  terms  of 
the  proposed  Exchange  are  consistent 
with  the  provisions,  pohcies  and 
purposes  of  the  Act  in  that  they  are 
reasonable  and  fair  to  all  parties,  do  not 
involve  overreaching,  and  are  consistent 
with  the  investment  policies  of  each  of 
the  applicants.  Accordingly,  the 
applicants  submit  that  the  terms  of  the 
Exchange  are  consistent  with  the 
requirements  of  section  17(b)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
(onathan  G.  Katz, 
Secretan' 
(FR  Doc    96-20455  Filed  8-9-96;  8:45  am) 
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[Release  No.  34-37529;  File  No.  SR-Amex- 
96-30) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stofk  Exchange,  Inc., 
Relating  to  a  One- Year  Extension  of 
the  Exchange's  Pilot  Program  for 
Specialists  in  Portfolio  Depositary 
Receipts  and  Investment  Trust 
Securities  to  Participate  in  the  Afters 
Hours  Trading  Facility  and  to  Extend 
the  Pilot  Program  to  Index  Fund 
Shares 

August  6.  1996. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  31,  1996,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
is  available  at  the  Amex  and  at  the 
Commission. 


>  15  U.S.C  788(b)(1). 
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n.  Self-Rpuulatorv  Organisation  s 
S!;itpm«'nt   !?  the  Puqjose  of,  and 
btdtutor>  basis  tor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  a  one  year 
extension  of  the  pilot  program 
oermitting  specialists  in  Portfolio 
Depositary  Receipts  ("PDRs")  and 
investment  trust  securities  listed 
pursuant  to  Section  118B  of  the 
Exchange's  Company  Guide  ^  to 
participate  in  the  After-Hours  Trading 
("AHT")  facility  to  "clean-up"  order 
imbalances  and  to  effect  closing  price 
coupled  orders.  3  The  Exchange  also 
seeks  to  extend  the  pilot  program  to 
Index  Fund  Shares.* 


2  The  Exchange  currently  lists  two  Portfolio 
Depositary  Receipts,  viz..  Standard  and  Poor's 
Depositary  Receipts  on  the  S&P  500  and  MidCap 
Indexes  ("SPDRs");  and  two  investment  trust 
securities  pursuant  to  Section  118B  of  the 
Exchange's  Listing  Guidelines:  LOR  Index  Trust 
SuperUnits  and  LOR  Money  Market  Superllnits. 

'  According  to  the  Exchange,  there  was  no  trading 
volume  in  the  AHT  for  SPDRs  and  investment  trust 
securities  from  June  1995  to  June  1996.  The 
Exchange,  nevertheless,  is  optimistic  that  there 
could  be  after  hours  trading  in  these  securities 
(particularly  if  SPDRs  could  be  used  as  the  cash 
component  of  an  exchange  for  physical  transaction!. 
The  Commission  notes  that  in  the  last  approval 
Order  extending  the  pilot,  the  Commission 
requested  that  the  Exchange  submit  a  report 
describing  its  experience  with  the  pilot  program. 
See  Securities  Exchange  Act  Release  No.  36123 
(Aug.  18,  1995).  60  FR  44519  (Aug.  28,  1995) 
(extending  Amex's  pilot  program  p)ermitting 
specialists  to  participate  in  the  After-Hours  Trading 
Facility  in  PDRs  and  investment  trust  securities 
until  August  29. 1996).  According  to  the  Exchange, 
it  has  not  submitted  such  a  report  because  there  has 
been  no  trading  in  the  AHT  for  SPDRs  and 
investment  trust  securities. 

*  The  Exchange  currently  lists  16  Index  Fund 
Shares,  which  are  commonly  referred  to  as  WEBS"". 
WEBS  are  shares  issued  by  an  op)en-end 
management  investment  company  that  seek  to 
provide  investment  results  that  correspond 
generally  to  the  price  and  yield  performance  of  a 
specified  foreign  or  domestic  equity  market  index. 
The  Exchange  currently  lists  WEBS  based  on  the 
following  Morgan  Stanley  Capital  International 
("MSQ")  indices:  MSQ  Australia  Index;  MSCI 
Austria  Index;  MSCI  Belgium  Index:  MSQ  Canda 
Index;  MSQ  France  Index;  MSCI  Germany  Index; 


The  Exchange  believes  that  extension 
of  the  Exchange's  pilot  program  to 
permit  specialists  in  PDRs,  investment 
trust  securities  and  Index  Fund  Shares 
to  participate  in  the  AHT  facility  in 
order  to  "clean-up"  order  imbalances 
and  effect  closing  price  coupled  orders 
would  benefit  investors  by  providing 
additional  hquidity  to  the  listed  cash 
market  for  derivative  securities  based 
upon  well  known  market  indexes.  The 
market  price  of  these  securities  is  based 
upon  transactions  largely  effected  in 
markets  other  than  the  Amex.  (In  the 
case  of  Index  Fund  Shares,  the  market 
price  of  these  securities  is  based 
exclusively  on  transactions  occurring 
outside  the  Amex.)  The  specialist  in  the 
Amex  listed  derivatives  has  no  unique, 
access  to  market  sensitive  information 
regarding  the  market  for  the  underlying 
securities  or  closing  index  values.  The 
Exchange,  therefore,  believes  that 
specialist  participation  in  the  AHT 
facility  in  PDRs,  investment  trust 
securities  and  Index  Fund  Shares  in  the 
manner  previously  approved  by  the 
Commission  does  not  raise  any  market 
integrity  issues.*  In  addition,  should  a 
customer  not  care  for  an  execution  at 
the  closing  price,  the  rules  of  the 
Exchange's  AHT  facility  permit 
cancellation  of  an  order  up  to  the  close 
of  the  AHT  session  at  5:00  p.m.  (Orders 
in  the  AHT  facility  are  not  executed 
until  the  5:00  p.m'.  close  of  the  After- 
Hours  session.)  A  customer,  therefore, 
has  approximately  40  minutes  to 
determine  if  an  execution  at  the  closing 
price  suits  its  needs,  and  may  cancel  its 
order  if  it  believes  that  the  closing  price 
does  not  suit  it  objectives. 

2.  Statutory  Basis 

,  The  proposed  rule  change  is 
consistent  wnth  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 


MSa  Hong  Kong  Index;  MSQ  Italy  Index:  MSQ 
Japan  Index:  MSQ  Malaysia  Index;  MSQ  Mexico 
Index;  MSd  Netherlands  index,  MSCI  Singapore 
(Free)  Index;  MSCI  Spain  Index;  MSQ  Sweden 
Index;  MSCI  Switzerland  Index;  and  MSQ  United 
Kingdom  Index.  (See  SR-AMEX-95-43.) 

'  The  Conunission  notes  that  as  in  the  original 
pilot  program,  specialists  in  PDRs.  investment  trust 
securities,  and  Index  Fund  Shares  may  particifwte 
in  a  coupled  closing  price  order  as  long  as  the  other 
side  of  the  order  is  not  for  an  account  in  which  a 
member  or  member  organization  has  a  direct  or 
indirect  interest.  Moreover,  as  with  the  original 
pilot  program,  the  limit  orders  for  PDRs,  investment 
trust  securities,  and  Index  Fund  Shares  may  not 
migrate  from  the  specialist's  limit  order  book  to  the 
AHT  bcility  in  order  to  help  prevent  manipulation 
or  misuse  of  specialists'  information  regarding 
which  limit  orders  are  eligible  for  execution  in  the 
AHT  facility.  See  Securities  Exchange  Act  Release 
No,.  36123,  supra  note  3. 


trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  fuly  31,  1996,  the  date  on  which 
it  was  filed,  and  the  Exchange  provided 
the  Commission  with  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act «  and  Rule  19b-4(e)(6)  thereunder.^ 
Therefore,  the  pilot  program  will  be 
extended  until  August  29,  1997. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
orotherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  (he 
submission,  all  subsequent 
amendments,  all  written  statements  . 
vfith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


«15U.S.C.  78s(b)(3)(A). 
'17CFR240.19b-»(e)(6). 
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Commission  and  any  person,  other  than 
ibose  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D,C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  E.xchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
30  and  should  be  submitted  by 
September  3,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  KHtx, 
Secretary. 

(FR  Doc.  96-20456  Filed  8-9-96;  8:45  ami 
BILUNO  CODE  801(M>1-M 


[Release  No 
95-61] 


34-37528;  Pile  No  SP>->IASt>- 


Self-Regulatory  Organizations, 
National  Association  of  Securities 
Dealers,  Inc.:  Notice  of  Extension  of 
Public  Comment  Period  for  Proposec 
Rule  Change 

August  5,  1996, 

On  December  22,  1995, '  the  National 
Association  of  Securities  IDealers,  Inc. 
("NASD"  or  "Association")  filed  a 
proposed  rxile  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  The  NASD 
proposes  to  amend  NASD  Rules  2820 
and  2830  to  revise  existing  rules 
applicable  to  the  sale  of  investment 
company  securities  and  establish  new 
rules  applicable  to  the  sale  of  variable 
contracts. 

Notice  of  the  proposed  rule  change 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  37374,  June 
26.  19961  and  by  pubhcation  in  the 
Federal  Register  (61  FR  35822,  July  8. 
1996). 

The  Commission  has  been  requested 
to  extend  the  time  period  for  public 
comment  on  the  proposed  rule  change.^ 


UMI 


•17CFR20O.3O-3(a)(12). 

>  On  |une  14. 1996.  the  NASD  filed  Amendment 
No.  1  with  the  Conunission.  Amendment  No.  1 
addresses  the  relationship  of  the  proposed  rule 
change  to  industry  initiatives  concerning 
compensation  practices,  expands  the  scope  of  the 
proposed  rule  change  to  govern  all  sales  targets, 
whether  or  not  previously  specified  and  replaces 
the  term  "variable  contract  securities"  with  the 
term  "variable  contract."  See  Letter  fron)  John  M. 
Ramsay.  Deputy  General  Counsel.  NASD  to 
iCatherine  A.  England.  Assistant  Director,  Division 
of  Market  Regulation.  SEC  (June  14, 1996). 

'  By  letter  dated  August  S.  1996  the  NASD  has 
consented  to  an  axtenaion  of  the  comment  period. 


The  Commission  hereby  extends  the 
period  for  public  comment  on  the 
proposed  rule  change  until  August  19, 

1996. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-20457  Filed  8-9-96;  8:45  am] 

BtLLMQ  CODE  8010-41-4I 

[Release  No.  34-37523;  File  No.  SR-PTC- 
96-04] 

Self-Regulatory  Organizations:  The 
Participants  Trust  Company;  Notice  of 

Rllxn  r\t  Orr\r\r\ctM-i  Rule  Channo 

Relating  to  the  Si'mination  of 
Prafunding  Requirements  tor  intraday 
Free  Retransfers 

August  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
July  2, 1996,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-96-04)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  PTC.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statemrat  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
PTC's  rules  to  eliminate  the  requirement 
that  participants  prefund  free 
redeliveries  ("free  redeliveries") 
involving  securities  that  were  received 
by  a  participant  versus  payment  that 
same  day. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepajred 
summaries,  set  forth  in  sections  (A),  (B) 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  PTC's  rules  to 
eliminate  the  requirement  that 
participants  must  have  cash  on  deposit 
("optional  deposits")  with  PTC  equal  to 
the  original  contract  value  for  securities 
that  are  received  the  same  day  versus 
payment  prior  to  making  an  intraday 
free  redelivery  of  such  securities.  These 
optional  deposits  are  commonly  referred 
to  as  "prefimdings." 

The  requirement  that  participants 
prefund  intraday  free  redeliveries  was 
added  to  PTC's  niles  by  MBS  Clearing 
Corporation  ("MBSCC"),  predecessor  to 
PTC.3  The  purpose  of  the  prefunding 
requirement  was  to  support  the  original 
deliverer's  security  interest  ("DSI")  and 
the  default  provisions  which  permitted 
PTC  to  reverse  (i.e.,  unwind)  securities 
deliveries  to  achieve  settlement,  both  of 
which  were  added  to  PTC's  rules  at  the 
same  time.-*  Both  the  DSI  and  the 
unwind  procedures  subsequently  have 
been  eliminated  from  the  PTC  rules  and 
have  been  replaced  with  the 
participant's  intraday  collateral  lien 
("PICL").5 

The  PICL,  which  can  be  exercised 
only  if  PTC  is  insolvent  and  fails  to 
achieve  settlement,  is  granted  to  those 
participants  with  a  net  credit  balance 


See  letter  from  John  M.  Ramsay,  Deputy  General 
Counsel.  NASD  Regulation,  Inc.  to  Katharine  A. 
England,  Assistant  £>ir«ctor.  Division  of  Market 
Regulation,  Commissioik, 

'  17  CFR  200.3(>-3(a)(12). 

'  15  U.S.C  788(b)(1)  (1988). 


2  The  Commission  has  modified  the  text  of  the 
siuiunaries  prepared  by  PTC. 

'In  1988,  MBSCC  proposed  a  rule  change  to 
require  its  participants  to  prefund  intraday  free 
transfers.  Securities  Exchange  Act  Release  No. 
26101  (September  22,  1988),  53  FR  37895  (Hie  No. 
SR-MBS-88-14)  (notice  of  filing  of  proposed  rule 
change).  Subsequently,  the  order  granting  PTC's 
registration  as  a  clearing  agency  incorporated  the 
proposed  rule  cliange  stating  that  PTC's  rules  were 
essentially  identical  to  MBSCC's  rules  including  the 
most  recently  proposed  rule  changes.  Securities 
Exchange  Act  Release  No.  26671  (March  31.  1989), 
54  FR  13266.  (File  No.  600-25]  (oroer  granting 
registration  as  a  clearing  agency  and  statement  of 
reasons). 

*  PTC's  rules  originally  provided  that  securities 
delivered  versus  payment  [i.e..  held  in  a 
participant's  transfer  account)  were  held  t3>'  PTC 
pending  settlement  subject  to  the  DSI  granted  to  the 
original  delivering  participant.  If  securities  were 
thereafter  redelivered  free  from  a  transfer  account, 
the  secured  party  would  lose  its  collateral  unless 
prefunding  served  as  proceeds  of  that  collateral. 
Accordingly,  participants  that  made  a  free  delivery 
of  securities  subject  to  a  DSI  wrere  required  to  have 
cash  at  least  equal  to  the  original  contract  value  of 
the  securities  in  the  form  of  an  opUonal  deposit  to 
the  participants  funa 

*For  a  more  complete  discussion  of  PTC's 
reasons  for  removing  the  DSI  and  the  unwind 
procedures,  refer  to  Securities  Exchange  Act 
Release  No.  34701  (September  22,  1994).  59  FR 
49730  [File  No.  SR-PTC-94-03)  (order  approving 
proposed  rule  change). 
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owed  to  them  by  PTC.  Participants  with 
a  net  credit  balance  have  a  pro  rata 
interest  in  a  common  pool  of  collateral 
that  consists  of  securities  held  in 
transfer  accounts  (i.e.,  intraday 
deliveries  versus  payment)  for  which 
settlement  has  not  yet  occurred, 
payments  made  by  participants  to 
satisfy  net  debit  balances  owed  to  PTC, 
and  prefunding  payments  made  to 
support  intraday  free  redeliveries  of 
securities  from  transfer  accounts. 

Prefundmg  intraday  free  redeliveries 
imposes  a  substantial  burden  on 
participants  For  example,  if  a 
participant  receives  a  security  in  a 
transaction  versus  payment  through 
PTC  and  thereafter  redelivers  it  free, 
such  participant  usually  will  be 
receiving  payment  for  the  free 
redelivery  outside  of  PTC.  Although  the 
participant  must  have  sufficient  Net 
Free  Equity  ("NFE")  ^  for  PTC  to  process 
the  transaction,  the  participant  may  not 
have  the  cash  available  until  after  the 
funds  are  received  from  the  party 
receiving  the  free  redelivery  outside  of 
PTC.  In  addition,  the  participant  may  be 
in  a  net  credit  position  at  PTC  when 
cash  prefunding  is  required  as  a  result 
of  other  transactions  which  are 
processed  through  its  account. 

PTC  believes  that  the  NFE  controls 
applicable  to  participants  wdll 
adequately  protect  PTC  and  the 
settlement  of  its  transactions  if  the 
prefunding  of  intraday  free  redeliveries 
is  eliminated.  Every  transaction 
processed  through  the  PTC  system, 
including  both  deliveries  versus 
pajrment  and  free  redeliveries,  is  tested 
to  ensure  that  both  the  delivering  and 
receiving  participant's  accounts  will  not 
have  negative  NFE  after  giving  effect  to 
the  transaction. 

PTC  believes  the  NFE  computation 
ensures  that  sufficient  value  is  available 
to  PTC  to  collateralize  a  settlement 
advance  if  a  participant  defaults  on  the 
payment  of  its  debit  balance.  Under  the 
proposed  rule  change,  a  free  redelivery 
will  not  require  prefunding  although  the 
NFE  control  will  block  any  free 
redelivery  where  the  deduction  of  the 
securities  from  the  account  of  the 
delivering  participant  will  cause  its  NFE 
to  be  negative.  Accordingly,  the 


'  NFE  for  a  participant's  account  consists  of, 
among  other  things,  the  cash  balances  in  the 
p>articipant's  account,  the  market  value  of  securities, 
net  of  applicable  margin  in  the  participant's 
account  or  associated  transfer  account,  a  portion  of 
the  participant's  mandatory  deposit  to  the 
[participants  fund,  and  the  participant's  optional 
deposits  to  the  participants  fund  including 
prefunding.  Additional  components  of  NFE  not 
relevant  to  this  analysis  include  reserve  on  gain, 
which  operates  to  reduce  IMFE  in  certain 
transactions,  and  excess  proprietary  NFE,  a 
component  of  supplemental  processing  collateral. 


elimination  of  cash  prefunding  vdll  not 
diminish  this  NFE  control,  which 
assures  that  the  amount  of  collateral 
available  with  respect  to  a  participant's 
account  is  sufficient  to  cover  the 
participant  s  debit  balance.  Although 
ehmination  of  the  prefunding 
requirement  for  intraday  retransfers  may 
result  in  some  reduction  in  the  aggregate 
collateral  pool  available  to  the  PICL 
holders.  PTC  believes  the  magnitude  of 
such  reduction  will  not  be  material. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act '  and  the  rules  and  regulations 
thereunder  because  it  will  faciUtate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
will  provide  for  the  safeguarding  of 
securities  and  funds  in  PTC's  custody  or 
control  or  for  which  PTC  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited  nor  has  received 
any  written  comments  on  the  proposed 
rule  change.  PTC  has  discussed  the 
proposed  rule  change  with  its 
participants  informally  and  at  meeting 
of  PTC's  Operations  Committee  which  is 
composed  of  participant  representatives. 
In  the  course  of  these  discussions, 
participants  have  indicated  a  particular 
difficulty  in  complying  with  the 
prefunding  requirement  for  fi^e 
redeUveries  of  securities  that  support 
the  issuance  of  coUaterahzed  mortgage 
obligation  ("CMO")  securities.  In  these 
instances,  a  participant,  usually  the 
underwriter,  will  incur  a  debit  balance 
in  its  PTC  account  as  a  result  of  the 
purchase  of  the  securities  while 
subsequent  redelivery  of  the  securities 
to  a  PTC  limited  purpose  account  is  sent 
free  pending  issuance  of  the  CMO.  The 
primary  source  of  the  cash  necessary  to 
comply  with  the  prefunding 
requirement  would  be  the  proceeds  of 
the  to  be  issued  CMO 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finding 
such  longer  period  to  be  appropriate 


and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  PTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)dng  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  the  file  number  SR-PTC-96-04 
and  should  be  submitted  by  September 
3, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  9&-20399  Filed  a-9-96;  8:45  am) 
WLLMO  COOE  S010-01-M 


SOCiAi  SECJR'^v  ADMiNlSTRATION 

Agency  Information  Cciieciion 
Activities:  P'oposea  Collection 
Request 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compUance  with 
P.L.  104-13  effective  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
Since  the  last  list  was  published  in  the 
Federal  Register  on  August  2. 1996,  the 
information  collection  listed  below  will 
require  extension  of  the  current  OMB 
approval. 


'15U.S.C78q-l  (1988). 


•  17  CFR  200.30-3(8K12)  (1995). 
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(Call  the  SSA  Reports  Clearance  Officer 
on  (410)  965-4125  for  a  copy  of  the 
forin(s)  or  package{s),  or  write  to  her  at 
the  address  listed  below  the  information 
collection(s).) 

Black  Long  Student's  Statement 
Regarding  Resumption  of  School 
Attendance  and  Report  of  Black  Lung 
Student  Beneficiary  at  End  of  Schooi 
Year— 0960-0314.  The  information  on 
forms  SSA-2602  and  SSA-2613  is  used 
by  the  Social  Security  Administration  to 
determine  whether  or  not  a  student 
beneficiary  will  resume  (or  has 
resumed)  full-time  school  attendance  at 
an  approved  educational  institution.  If 
so,  he  or  she  will  be  continuously 
entitled  to  benefits  The  respondents  are 
children  of  disabled  or  deceased  coal 
miners  and  officials  of  schools  they 
attend 

\'umber  of  Respondents:  SSA-2602— 
8.000;  SSA-2613— 8.000, 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  SSA- 
2602— 5  minutes;  SSA-2613— 7.5 
minutes. 

Estimated  Annual  Burden:  1,667 
hours. 

Written  comments  and 
recommendations  regarding  this 
information  collection  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SS,^  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Judith  f.  Hasche,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg..  Baltimore.  MD  21235 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  conunents  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clanty;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated;  August  .5.  1996. 
Judith  T.  Hasche, 

Reports  Clearance  Officer,  Social  Security 

AdminisVntion. 

(FR  Doc.  96-20353  Filed  8-*-96:  8:45  am) 

BIUJNG  COOe  41M-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revisions  of  ttie  San  Diego 
Class  B  Airspace  Area,  CA;  Public 
IMeetJngs 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  ndtice  announces  two 
fact-finding  informal  airspace  meetings 
to  solicit  information  from  airspace 
users,  and  others,  concerning  a  proposal 
to  revise  the  Class  B  airspace  at  San 
Diego,  CA.  The  purpose  of  these 
meetings  is  to  provide  interested  parties 
the  opportunity  to  present  views, 
recommendations,  and  comments  on 
this  proposal.  All  comments  received 
during  the  meetings  will  be  considered 
prior  to  issuance  of  a  notice  of  proposed 
rulemaking. 

THE  AND  DATE:  The  informal  airspace 
meetings  will  be  held  on  Wednesday. 
October  2  and  Wednesday,  October  16. 
1996,  starting  at  7:00  p.m.  Comments 
must  be  received  on  or  before  December 
16. 1996. 

PLACE:  On  October  2. 1996,  the  meeting 
will  be  at  National  University, 
Chamt)erlain  Hall,  4085  Camino  Del  Rio 
South,  San  Diego,  CA.  On  October  16, 
1996,  the  meeting  will  be  at  San  Marcos 
Community  Center,  Community  Hall,  3 
Qvic  Center  Drive,  San  Marcos,  CA. 
COMMENTS:  Send  or  deUver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  Traffic  Division,  AWP- 
500,  Federal  Aviation  Administration, 
P.O.  Box  92007,  World  Postal  Center, 
Los  Angeles,  CA  90009 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Air  Traffic  Division, 
AWP-530,  FAA,  Western-Pacific 
Regional  Office,  telephone  (310)  725- 
6556. 

SUPPLEMENTARY  INFORMATION! 

Meetmg  Procedures  ' 

The  following  procedures  will  be 
used  to  facilitate  the  meetings: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Western- 
Pacific  Region.  Representatives  from  the 
FAA  will  present  a  formal  briefing  on 
the  proposed  revisions  of  the  Class  B 
airspace  area.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation. 

(b)  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admissiein  fee  or  other 
charge  to  attend  and  participate 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter 

(d)  The  meetings  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 
The  meeting  may  be  adjourned  at  any 
time  if  all  persons  present  have  had  the 
opportimity  to  speak. 


(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  The  meetings  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  the  meetings  will  be 
filed  in  the  docket. 

Agenda  for  the  Meetings 

Opening  Remarks  and  Discussion  of 

Meeting  Procedures 
Briefing  on  Background  for  Proposals 
Public  Presentations 
Closing  Comments 

Issued  in  Washington,  DC,  on  August  6, 
1996. 

leff  Griffith. 

Program  Director  for  Air  Traffic  Airspace 

Management. 

[FR  Doc.  96-20512  Filed  8-9-96;  8:45  am] 

ULUNG  COOE  4910-13-M 


Notice  of  Availability  of  the  Record  of 
Decision  for  the  Proposed 
Development  of  the  Monorail- 
Northeast  Corridor  Connection  Project 
at  Newark  International  Airport, 
Newark,  New  Jersey 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of  the 
Record  of  Decision  (ROD). 

SUMMARY:  The  FAA  is  making  available 
the  Record  of  Decision  for  the  proposed 
Development  of  the  Monorail-Northeast 
Corridor  Connection  H^oject  at  Newark 
International  Airport,  Newark,  New 
Jersey. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Laurence  Schaefer,  FAA.  John  F. 
Kennedy  Int'l  Airport,  AEA-620. 
Jamaica'  NY  11430,  fax:  (718)  995-9219. 
SUPPLEMENTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  the  ROD  by 
submitting  a  request  to  the  FAA  contact 
identified  above.  The  Federal  Aviation 
Administration  (FAA)  is  Lead  .Agency 
for  purposes  of  implementing  the 
procedures  required  by  the  National 
Enviroxunental  Policy  Act  of  1969 
(NEPA),  as  amended,  on  a  proposed 
transportation  system  access 
improvement  project  sponsored  by  the 
Port  Authority  of  New  York  and  New 
Jersey  (Port  Authority),  operator  of  the 
airport.  The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Record  of 
Decision  (ROD)  is  available  to  anyone 
upon  request. 

The  FAA  considered  potential 
environmental  impacts  and  other  factors 
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resulting  from  the  construction  of  the 
Monorail-Northeast  Corridor 
Connection  Pro)ect  (the  Pro)ect)  at 
Newark  International  Airport  (EWR). 
The  ROD  presents 

— alternatives  considered  for  the  project; 
— the  basis/justification  for  selecting  the 

Preferred  Alternative; 
— summary  of  impacts;  and 
— mitigation  measures  for  the  Preferred 

Alternative. 

The  project  proposed  by  the  Port 
Authority  is  the  development  of  an 
extension  to  the  Monorail,  currentlv 
operating  at  EWR,  connecting  it  to  a 
new  Rail  Station  on  the  Northeast 
Corridor  (NEC)  that  will  then  provide 
connection  to  the  other  rail  services 
operated  by  the  New  jersey  Transit 
Construction  of  the  .Monorail  extension 
requires  the  incorporation  of  the  system 
right-of-way  m  the  .^LP.  The  FAA 
conditionally  approved  an  amendment 
to  the  ALP  on  .November  9,  1995,  This 
approval  was  made  subject  to  an 
acceptable  environmental  review. 

The  FAA,  as  the  Lead  .A.gency.  has 
determined  that  the  requirements  of  the 
NEPA  have  been  satisfied  for  the 
construction  of  the  proposed  project  in 
Newark.  New  Jersey  This  decision  is 
based  upon  the  FAAs  close  monitonng 
of  the  process  and  consideration  of  the 
effects  of  the  project,  all  of  which  are 
documented  in  the  Draft  and  Final 
Environmental  Impact  Statements  {DEIS 
and  FEIS).  The  FAAs  determinations 
are  outlined  in  the  ROD  The  FEIS  was 
approved  on  January  23.  1996.  The  ROD 
was  concurred  in  on  Julv  18.  1996 

The  Monorail-NEC  Connection  project 
is  part  of  the  Port  Authority's  overall 
effort  to  address  land  side  capacitv 
constraints  at  EWR.  The  ma)or  obiective 
of  the  project  is  to  provide  an  alternative 
means  of  access  to  EWR  The  project 
will  increase  overall  access  capacity  to 
the  airport  and  will  provide  passengers 
with  a  fast,  reliable  and  cost  effective 
mode  of  access.  The  Monorail-NTC 
Connection  project  will  also  ease  the 
current  and  anticipated  congestion  on 
the  roadways  at  the  airport's  entrances 
and  exits.  Implementation  of  the 
Monorail-NEC  project  from  the  Airport's 
Parking  Lot  E  Monorail  Station  to  the 
new  Rail  Station  on  the  NEC  will  reduce 
the  amount  of  vehicular  traffic  destined 
for  the  airport  and  will  assist  the  airport 
in  matching  its  airside  capacity  with  its 
landside  capacity. 

Bv  notice  in  the  Federal  Register 
dated  July  26,  1996.  the  U.S. 
Environmental  Protection  .Agency  (EP.^l 
stated  that  its  previous  concerns  have 
been  addressed  and  that  EPA  therefore, 
has  no  objection  to  the  proposed  project. 


Issued  in  Washington.  DC.  on  August  7, 
1996 

Williani  DeGraaff, 

Acting  Manager.  Airports  Division. 

[PR  D<x    96-2051  5  Filed  8-*-96;  8:45  am] 

BtLLMG  CODE  4910-13-M 

[Summary  Notice  No.  PE-©6-38j 

Petitions  tor  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulator.-  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identifv  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  3.  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to  Federal 
.Aviation  .Administration.  Office  of  the 
Chief  Counsel,  .AtLn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov.' 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  {AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FtDB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC.  20591;  telephone 
(202) 267-3132 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW  ,  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 


part  11  of  the  Federal  .Aviation 
RegulaUons  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  August  7, 
1996. 

Donald  P.  Byrns, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcet  No..  27227. 

Petitioner:  World  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought:  To 
extend  and  amend  Exemption  No.  5640, 
as  amended,  which  permits  World 
Airways,  Inc. ,  (World)  to  use  Garuda 
Indonesian  Airlines'  and  Malaysian 
Airlines'  flight  attendants  as  required 
flight  attendants  on  certain  fUght 
operations  in  connection  with  the  Hadj 
without  each  of  those  flight  attendants 
having  received  5  hours  of  supervised 
operating  experiences  as  required  by 
§  121.434(e).  The  amendment,  if 
granted,  would  permit  World  to  ixse 
Philippine  Airlines,  Inc.,  flight 
attendants  who  have  not  completed  the 
operating  experience  requirements  of 
§  121.434(e)  on  Hadj-reiated  and  non- 
Hadj-related  flights,  including  flights  to 
Los  Angeles  and  San  Francisco, 
CaUfomia.  and  Honolulu,  Hawaii. 

[FR  E)oc.  96-20514  Filed  8-9-M:  8:45  am] 

BILUNO  CODE  4»10-13-M 


Maritime  Administration 

[Docket  No  M-020] 

Information  Collection  Available  tor 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 

DATES:  Comments  should  be  submitted 
on  or  before  Ortoher  1 1    1996 

FOR  FURTHER  INFORMATtON  CONTACT: 
Taylor  E.  Jones,  Jr.,  Director,  Maritime 
Administration,  MAR-250,  Room  7302, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Telephone  202-366-5755  or 
fax  202-366-3889.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Service  Obligation 
Compliance  Report. 
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Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0509. 

Form  Sumber  MA-930. 

Expiration  Date  of  Approval: 
December  31,  1996. 

Summary  of  Collection  of 
Information:  Even,'  student  and  graduate 
of  the  USMMA  and  subsidized  Slate 
maritime  academy  student  and  graduate 
incurs  a  mandator\-  service  obligation  in 
the  U.S.  merchant  marine. 

Seed  and  Use  of  the  Information: 
Information  collection  is  necessary  to 
determine  if  a  graduate  of  the  USMMA 
or  subsidized  State  maritime  academy 
graduate  is  complying  with  the 

Service  Obligation  Compliance  Report 
form  to  the  Maritime  .administration 
(MAR.\D).  This  form  is  used  to 
determine  if  a  graduate  has  complied 
with  the  terms  of  the  service  obligation 
for  that  year. 

Description  of  Respondents:  Every 
student  and  graduate  of  the  USMMA 
and  subsidized  State  maritime  academy 
student  incurs  a  mandatory'  service 
obligation  in  the  US  merchant  marine. 

Annual  Responses  3000. 

Annual  Burden   30  minutes. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
[oel  C.  Richard.  Department  of 
Transportation.  Maritime 
.administration.  MAR-120.  Room  7210, 
400  Seventh  Street,  S.W..  Washington, 
D  C^.  20590  Send  comments  regarding 
whether  this  information  collection  is 
ne<.essary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 


By  Order  of  the  Maritime  Administrator. 
Date:  August  7, 1996. 
Toel  C.  Richard, 

Secivtary 

(FR  Doc.  96-20506  Filed  8-9-96;  8:45  am] 

SILUNO  COO€  4«ia-81-P 


[Docket  No.  M-021] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 

comments, 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Admmistration  s  tM,\RAD's)  intentions 
to  request  extension  of  approval  for 


three  years  of  a  currently  approved 
information  collection. 

DATES:  Comments  should  be  submitted 

on  or  before  October  11,  1996 

FOR  FURTHER  INFORMATION  CONTACT: 

Taylor  E.  Jones,  Jr.,  Director.  Maritime 

Administration,  MAR-250,  Room  7302, 

400  Seventh  Street,  S.W  ,  Washington. 

D.C.  20590.  Telephone  202-366-5755  or 

fax  202-366-3889.  Copies  of  this 

collection  can  also  be  obtained  from  that 

office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Request  for  Waiver 
of  Service  Obligation;  Request  for 
Deferment  of  Service  Obligation; 
Request  for  Review  of  Waiver/ 
Deferment  Decisions. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OKfB  Control  Number:  2133-0510 

Form  Number:  MA-935,  MA-936, 
MA-937. 

Expiration  Date  of  Approval; 
December  31, 1996. 

Summary  of  Collection  of 
Information:  Every  student  and  graduate 
of  the  USMMA  and  subsidized  State 
maritime  academy  student  and  graduate 
inciu^  a  mandatory  service  obligation  m 
the  U.S.  merchant  marine. 

Need  and  Use  of  the  Information: 
Information  collection  is  necessary  to 
determine  if  a  graduate  of  the  USMMA 
or  subsidized  State  maritime  academy 
student  or  graduate  has  a  waiverable 
situation  that  prevents  them  from 
fulfilling  the  requirements  of  their 
service  obligation  contract.  It  also 
permits  MARAD  to  determine  if  a 
graduate,  who  wishes  to  defer  the 
service  obligation  to  attend  graduate 
school,  may  receive  a  deferment. 

Description  of  Respondents:  Every 
student  and  graduate  of  the  USMMA 
and  subsidized  State  maritime  academy 
student  incurs  a  mandatory  service 
obligation  in  the  U.S.  merchant  marine. 

Annual  Responses:  100. 

Annual  Burden:  20  minutes. 

Comments:  Send  all  comments 
regartiing  this  information  collection  to 
Joel  C.  Richard,  Deptirtment  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 


Dated:  August  7,  1996. 
loel  C.  Richard, 
Secretary 

(FR  Doc.  96-20507  Filed  8-9-96;  8:45  am] 
BILUNG  CODE  491ft-«1-l> 


Research  and  Special  Programs 
Administration 

Notice  of  Proposed  Collection; 
Comment  Request 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT, 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Research  and 
Special  Programs  Administration's 
(RSPA)  intention  to  request  extension  of 
an  existing  information  collection  in 
support  of  the  Office  of  Pipeline  Safety's 
(OPS)  .Mcohol  Misuse  Prevention 
Program  for  Pipeline  Operators. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  !  1 ,  1996 
to  be  assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell.  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation,  400  Seventh  Street, 
S.W  .  Washington.  D.C.  20590,  (202) 
366-1640 

SUPPLEMENTARY  INFORMATION:  Copies  of 
this  information  collection  can  be 
reviewed  at  the  Dockets  Unit,  Room 
8421,  Research  and  Special  Programs 
Administration.  Department  of 
Transportation,  400  Seventh  St.,  S.W., 
Washington.  D  C,  20590 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
S.W..  Washington.  D.C.  20590,  (202) 
366-1640 

Comments  are  invited  on.  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques. 
Send  comments  to  Dockets  Unit,  Room 
8421,  Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  400  Seventh  St.,  S.W., 
Washington,  D.C.  20590. 

Title:  Alcohol  Misuse  Prevention 
Program. 

OMB  Number:  2137-0587. 

Expiration  Date  of  Approval:  2/28/00. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  Alcohol  misuse  has  been 
identified  by  the  Federal  Government  as 
a  significant  danger  to  safety  in  the 
United  States  today  and  it  is  reasonable 
to  assume  that  the  problem  exists  in  the 
pipeline  industry.  The  potential  harmful 
effect  of  alcohol  misuse  on  safe  pipeline 
operations  warrants  the  comprehensive 
alcohol  misuse  testing  regulation 
imposed  on  the  pipeline  industry.  These 
rules  (49  CFR  199)  require  information 
collection  in  the  form  of  an  alcohol 
misuse  prevention  plan  and  record 
keeping. 

Respondents:  Pipeline  Operators. 

Estimate  of  Burden:  6  hours  per 
operator. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Burden:  10.278 
hoiurs. 


Estimated  Number  of  Respondents: 
1.713. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  conmieats  will 
also  be  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  August  7, 
1996. 

Cesar  DeLeon, 

Deputy  Assexiate  Administrator  for  Pipeline 
Safety. 

(FR  Dor  0ft-?n«;i6  Filed  S-9-96;  8:45  am] 

Bi;  JHO  COM  *»-i>-60-# 


Office  0*  Hazardous  Matenais  Safety; 
Notice  of  Delays  in  Processmc  of 
Exemption  Applications 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  Applications  Delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c).  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

NEW  Exemption  Applications 


FOR  FURTHER  INFORMATION  CONTACT: 
J.  Suzanne  Hedgepeth,  Director,  Office 
of  Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington.  DC 
20590-0001.  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information  £rom 

appUcant 

2.  Extensive  public  comment  under 

review 

3.  Application  is  technically  very 

complex  and  is  of  significam 
impact  or  precedent-setting  and 
requires  extensive  analysis 

4.  Staff  review  delayed  by  other  priority 

issues  Off  volume  of  exemption 
applications 

Meaning  of  Application  Number 
Suffixes 

N — New  application 
M — Modification  request 
PM — Party  to  application  with 
modification  request 

Issued  in  Washington,  DC,  on  August  5, 
1996 

Director.  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


AoDtc^tion  No. 


10581-N 
10664-N 

1099 --N 
1 T  .398-N 
11157-N 
11193-N 
11194-N 
11302-N 
11322-N 
11375-N 
11396-N 
11409-N 
11411-N 
11424-N 
11442-N 
11448-N 
11450-N 
11465-N 
11466-N 
11470-N 
11491-N 
11505-N 
11511-N 
11523-N 
1152e-N 
11527-N 
11537-N 
11538-N 
11540-N 
11541-W 


Applicant 


Luxfer  UK  Limited,  Nottingham.  England 

EFIC  Corporation,  San  Jose,  CA  

Luxter  USA  Umrfed  Riverside,  CA  

Stuctural  Composites  industries,  Pomona,  CA 

HR  Textron,  Ire..  Pacotma,  CA  „ 

Alcan  Smelters  and  Chenmcals  Ltd.,  Ktontreal,  CN 

Northwest  Ohio  "^ owing  &  Recovery,  Beaverdam,  OH  

U.S.  Department  of  Defense,  Falls  Church.  VA _..., 

Pressure  Technology,  Inc.,  Hanover,  MD  

Stolt  Tank  Containers  Limited,  Hun,  North  Humberside,  EN 

Hydra  RJg,  inc    ^\  v\ortti,  TX 

Oceaneerng  Space  Systems.  Houston.  TX 

Laiotav*  Environmental  Senrices,  LaPorte,  TX  .._ 

Pure  Solve,  inc    irving.  TX 

National  P'opane  Gas  Association,  Arlington,  VA  „.. 

MfCfwest  Corporale  Air,  kK.,  BeHefontaine,  OH 

Unon  "^ank  Car  Zc    East  Chicago,  IN  _.. 

Hercules  inc    Wilmington,  DE  „ 

Coast  Gas  Inc.,  Bakersfield.  CA 

Monsamc  Co.,  St.  Louis,  MO  

Monsanto  Gc    St   .du^s   M<"  

North  East  Cnemca'  Zor-^:     ."^e.-eiandOH  

P  M   industnai  Gas  Lid    Georgetown  

Manchester  "ariK,  Brentwood,  IN , ^ 

Brenner  Tank  inc..  Fond  du  Lac,  Wl _..... 

Bio  ..at   inc    Conyers.  GA „ > „ 

Boc  Gases  Murray  Hill.  NJ  

Technical  Sen/)ce  Co.,  Lorig  Beach,  CA 

Babsor  Bros  Co.,  RomeoviHe,  IL  

Process  Engineering   Plaistow,  NH  « , 

Convenience  Products,  f^enton.  MO  , 

Kaiser  Composite^  Brea,  CA 


Reason  for 
delay 


4  .. 
3  ... 
3  ... 

3  ... 

4  ... 
4  ... 
1,4 
4  ... 

3  ... 
1  ... 
1  ... 

4  ... 
4  ... 
4  ... 
1.3 
4  ... 
4  ... 
4  .„ 
4  ... 
4  „. 
4  ... 
4  ... 
1  ... 
4  ... 
4  ... 
4  .:. 
1.4 
4  ... 
4  ... 
4  .... 
1  .... 
3  .... 


Estimated 

date  of 
completion 


10/31/1996 
09/30/1996 
09/30/1996 
06/30/1996 
08/30/1996 
09/15/1996 
05/30/1996 
0ei:S0/1996 
09/30/1996 
08/30/1996 
09/30/1996 
09/30/1996 
09/30/1996 
09/30/1996 
08/30/1996 
08/30/1996 
09/30/1996 
081^0/1996 
08/30/1996 
09/30/1996 
08/30/1996 
09/30/1996 
08/30/1996 
08/30/1996 
09/30/1996 
09/30/1996 
08/15/1996 
09/30/1996 
08i«V1996 
09/30/1996 
09/30/1996 
Oa/30/1996 
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New  Exemption  Appucations— Continued 


ISS 


Apptication  Nc 


11&42-N 
11551-N 
11557-N 

11559-N 
^  "  56 '  -N 
"565-N 
••572-N 
11578-N 
11583-N 
11584-N 
11586-N 
1 1 59 " -N 
11592-N 
■•593-N 
i1597-N 
t1598-N 
1159»-N 
11606-N 
M609-N 

"  -e^^N 

'  1  520-N 
' ■ 52 ' -N 
■ •622-N 
1",62^N 
1162t>-N 
11627-N 
11631-N 


Applicant 


Reason  for 
deiay 


Sunrise  Suppfy  Enferprises,  Ltd.,  Albuquerque,  NM 

The  fertiUzet  institute  Washington,  DC 

Westvaco.  Ricfiroooo    .  a  „ .„ 

japan  Oxygen    nc     ^o^g  Beacn,  CA  „ „.... 

Solkatronic  Cnemicais.  f^airfieW,  NJ „ 

CPf^   Duaiar^  nc    3aiesville,  TX .". ^ ..... 

Noin  American  3ioiogicais.  Inc.,  Miami.  FL  ... 

General  Aiurr  &  Cnemicai  Co..  Searsport  MA  .. ..... 

Alaska  Railroad  Corp  .  Ancriorage,  AK  , 

Monsanto  Co.,  St  Louis,  MO  

Chem  Coast  Inc.,  La  Porte,  TX  „ 

Clearwater  0!Stnbutors.  'nc     vVcKKlndge,  NY 

Amtroi  inc    vVest  WanivicK,  .R:  

jonnson  &  jonnson,  Skiltman,  NJ  „ __., 

Zeneca.  ^nc    vViimington.  OE  _„.. 

Metatraft  \nc    Balti.Twre.  MD  „.. ._.....,.......,._... 

HavilanO  Products  Zc     3rand  Rapids,  Ml  

Safety-Kleer  Cor;,     Eiqir      L  „ 

Rubbermaid  Commerciai  Products  Inc.,  Winchester,  VA 

Allied- Signal  Aerosoace  lo  .  Kansas  City,  MO  

Advanced  Monooioc  Corp,.  Hermitage,  PA 

Aeroiet  industrial  ^^oducts,  Nortti  Las  Vegas,  NV 

Monsanto  Co    St   .ouis,  MO  „ ...... 

Exxon  Chemtcai  Co..  Baytown,  TX  i. , 

DeVilbtss  Health  Care.  Inc.,  Ft  Pierce,  FL  . 

CatxDt  Corporation,  Revere.  PA ......... 

Healt^  Care  Incinerators,  Fargo,  ND , 


Estimated 

date  ot 
comDletion 


09/30/^996 
08/30/1996 
09/30/1996 
09/30/1996 
10/30/1996 
09/30/1996 
09/30/ '996 
10/15.1996 
11/15/1996 
09'30  1996 
10.^5/^996 
09/30.'  '•  996 
09/30/1996 
09/30' '996 
10/30/1996 
09/30  '996 
10/30^996 
10 '30  '996 
10,'3'  '996 
08.30-996 


10/30 

10-30 

1 0z-SO.  ■  996 

10  30  '99f= 

09  30 

i-'30 

lu  J 


'996 
•996 


'996 

•  QQf. 


Modifications  to  Exemptions 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of  conv 

pletion 


4354-M 

5493-M 

6' '7-M 

865&-M 

8  '  •  >M 

900 '-M 

9'84-M 

977S-M 

9909-M 

■  05  ■  ■  --M 

•  05  ■  .'  -M 

'0962-M 

l0997-^< 

11065^M 

112'>-M 

11260-M 

11321-M 


PDG  I'ficsT-es,  Inc.,  Pittstxjrgh,  PA  , 

Montana  5  jiohur  &  Chemical  Co.,  Billings,  MT „ , 

Monta  td  ~  jiphur  &  Chemical  Co.,  Billings,  MT , 

Air  ='ooucs  &  Chemicals,  Inc.,  Allentown,  PA 

Akzc  Noc.^1   Chicago.  IL  

;  hesier^  f=i ;  Cylinders  Limited,  Chesterfield,  Dertjyshire,  EN  . 

'■>e  ^art/tcM  Graphite  Group,  Inc.,  Louisville,  KY  

Aeste'-  ■i:ias  International,  Houston,  TX  

"aver  Anarton,  Harrisburg,  PA  

Scniumoerger  Technology  Corporation,  Houston.  TX 

Saicc  Chemical  Co.,  Naperville,  IL „ 

nternational  Compliance  Center  Ltd.,  Niagara  Fails,  NY  

HR  Textron  Inc.,  Pacoima,  CA  „ 

Rollis  Chempak  Inc.,  Wilmington,  DE 

OiMal  Sciences  Corp.,  Dulles,  VA „ 

Texas  Instruments  Inc..  Attleboro,  MA  

E.I.  du  Pont  de  Nemours  &  Company,  Inc.,  Wilmington,  DE  .. 


.4 


09/30/1996 
09/30/1996 
10/15/1996 
10/31/1996 
08^0/1996 
08  "5/ '996 
08/30- '996 
OS '30 '996 
09/30/1996 
10/31/1996 
11/30/1996 
08/30/1996 
08/30/1996 
09/30/1996 
10/30/1996 
08/31/1996 
09/30/1996. 


[PR  Doc.  96-20443  Filed  &-9-96;  8:45  am] 
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Surface  Transportation  Board  ■• 
[Docket  No.  AB^  (Sub-No.  131)] 

Missouri  Pacific  Railroad  Company- 
Abandonment — Hope-Bridgeport  Line 
in  Dickinson  and  Saline  Counties,  KS 

[Docket  No.  AB-8  (Sub-No  37)]  ^ 

The  Denver  and  Rio  Grande  Western 
Railroad  Company — Discontinuance  of 
Trackage  Rights — Hope-Bridgeport 
Line  in  Dickinson  and  Saline  Counties, 
KS 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  findings. 

SUMMARY:  The  Board  has  found  that  the 
public  convenience  and  necessity 
permit  the  Missouri  Pacific  Railroad 
Company  (MPRR)  to  abandon,  and  The 
Denver  and  Rio  Grande  Western 
Railroad  Company  to  discontinue  its 
trackage  rights  on.  a  Une  of  railroad 
extending  from  milepost  459.20  near 
Hope  to  milepost  491.20  near 
Bridgeport,  a  distance  of  approximately 
31.24  miles  (milepost  478.05  =  milepost 
478.81)  m  Dickinson  and  Saline 
Counties,  KS,  subject  to  standard 
employee  protective  conditions, 
environmental  conditions,  and  a  180- 
day  trail  use  condition,  all  of  which  are 
set  forth  in  Decision  No.  44,  served  on 
August  12, 1996.  in  Finance  Docket  No. 
32760. 

DATES:  The  Board's  decision  will  be 
effective  on  September  11.  1996.  Any 
financial  assistance  offer  must  be  filed 
with  the  Board  and  the  railroads  no  later 
than  August  22, 1996.  Any  offer 
previously  made  must  be  remade  by  the 
due  date.  A  certificate  will  be  issued 
unless  the  Board  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 


'  The  ICC  TerminaUon  Act  of  1995.  Pub.  L.  No. 
104-88,  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29. 1995.  and  took  effect  on  )anuary 
1. 1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  act  provides. 
in  general,  that  proceedings  pending  before  the  KX 
on  the  efiective  date  of  that  legislation  shall  be 
decided  under  the  law  in  effect  prior  to  January  1 . 
1996.  insofar  as  they  involve  functions  retained  by 
the  Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  (anuary  1. 1996,  and 
to  functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C  10903.  Therefore,  this  notice 
applies  the  hiw  in  efiiact  prior  to  the  Act.  and 
citations  are  to  the  former  section  of  the  statute, 
unless  otherwise  indicated. 

'  These  proceedings  are  embraced  in  Finance 
Docket  No  32760.  Union  Pacific  Corporation. 
Union  Pacific  Railroad  Company,  and  Missouri 
Pacific  Railroad  Company— Control  and  Merger — 
Southern  Pacific  Rail  Corporation,  Southern  Pacific 
Transportation  Company.  St.  Louis  Southwestern 
Railway  Companv  SPCSL  Corp..  and  The  Denver 
and  Rio  Grande  Western  Railroad  Company. 


subsidy  or  purchase)  to  enable  the  rail 
sen'ice  to  continue;  and  (2)  it  is  likely 
that  the  assistance  would  fully 
compensate  the  railroad. 
ADDRESSES:  Send  offers  referring  to 
Docket  Nos.  AB-3  (Sub-No.  131)  and 
AB-6  (Sub-No.  37)  to:  (1)  Surface 
Transportation  Board.  Office  of  the 
Secretary'.  C^se  Control  Branch,  1201 
Constitution  .Avenue,  N.W., 
Washington.  DC  20423;  and  (2)  Robert 
T.  Opal,  1416  Dodge  Street,  Room  #830, 
Omaha.  NE  68179;  and  Gary  A.  Laakso, 
The  Denver  and  Rio  Grande  Western 
Railroad  Company,  One  Market  Plaza, 
Room  846,  San  Francisco,  CA  94105. 
The  following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings.  AB-OFA." 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  [TDD  for  the 
hearing  impaired:  (202)  927-5721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  mformation  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  piu-chase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W.,  Room  2229,  Washington.  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.] 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49-CFR  1152.27. 

Decided:  August  6. 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chainnan  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williarns. 
Secretary. 
[PR  Doc.  96-20466  Filed  8-9-96;  8:45  am] 
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Surface  Transportation  Board' 
[Docket  No.  AB-<3  (Sub-No   130)] 

Missouri  Pacific  Railroad  Company- 
Abandonment — Towner-NA  Junction 
Line  In  Kiowa.  Crowley,  and  Pueblo 
Counties,  CO 

[Docket  No,  AB-8  (Sub-No  38)]  ^ 

AGENCY:  Surface  Transportation  Board. 


The  Denver  and  Rio  Grande  Western 
Railroad  Company — Discontnuance  of 
Trackage  Rights— Towner-NA  Junction 
Line  m  Kiowa,  Crowley,  and  Pueblo 

Counties.  CO 

ACTION:  Notice  of  findings. 

SUMMARY:  The  Board  has  found  that  the 
public  convenience  and  necessity 
permit  the  Missouri  Pacific  Railroad 
Company  (MPRR)  to  abandon,  and  The 
Denver  and  Rio  Grande  Western 
Railroad  Company  to  discontinue  its 
overhead  trackage  rights  operations 
over.  MPRR's  Towmer-NA  Junction  Line, 
which  extends  between  MP  869.4  near 
NA  (North  Avondale)  Junction.  CO,  and 
MP  747.0  near  Towner,  CO.  a  distance 
of  approximately  122.4  miles  in  Pueblo, 
Crowley,  and  Kiowa  Counties,  CO, 
subject  to  standard  employee  protective 
conditions,  environmental  conditions, 
and  a  180-day  trail  use  condition,  all  of 
which  are  set  forth  in  Decision  No.  44, 
served  on  August  12, 1996.  in  Finance 
Docket  No.  32760. 
DATES:  The  Board's  decision  will  be 
effective  on  September  11,  1996.  Any 
financial  assistance  offer  must  be  filed 
with  the  Board  and  the  railroads  no  later 
than  August  22,  1996.  Any  offer 
previously  made  must  be  remade  by  the 
due  date.  A  certificate  will  be  issued 
imless  the  Board  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  continue;  and  (2)  it  is  likely 
that  the  assistance  would  fully 
compensate  the  railroad. 
ADDRESSES:  Send  offers  referring  to 
Docket  Nos.  AB-3  (Sub-No.  130)  and 
AB-8  (Sub-No.  38)  to:  (1)  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Branch,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Robert 
T.  Opal,  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179;  and  Gary  A.  Laakso, 
The  Denver  and  Rio  Grande  Western 
Railroad  Comf)any,  One  Market  Plaza, 
Room  846,  San  Francisco,  CA  94105. 
Tbe  following  notation  must  be  typed  in 


'  The  KX  Termination  Act  of  1995,  Pub.  L  104- 
88, 109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  act  provides, 
in  general,  that  proceedings  pending  before  the  ICC 
on  the  effective  date  of  that  legislation  shall  be 


decided  under  the  law  in  efiect  prior  to  January  1, 
1996,  insofar  as  they  involve  functions  retained  by 
the  Act  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  )8nuar>'  1, 1996.  and 
to  functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  10903.  Therefore,  this  notice 
applies  the  law  in  effisct  prior  to  the  Act,  and 
citations  are  to  the  former  section  of  the  statute, 
unless  otherwise  indicated. 

^  These  proceedings  are  embraced  in  Finance 
Docket  No.  32760.  Union  Pacific  Corporation, 
Union  Pacific  Railroad  Company,  and  Missouri 
Pacific  Bailroad  Company-Control  and  Merger — 
Southern  Pacific  Rail  Corporation,  Southern  Pacific 
Transportation  Company.  St.  Louis  Southwestern 
Railway  Company,  SPCSL  Corp..  and  The  Denver 
and  Rio  Grande  Western  Raiiioad  Company. 
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bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
■Office  of  Proceedings.  AB-OFA." 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr.  (202)  927-5352,  [TDD  for  the 
heanng  impaired:  (202)  92:'-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
DocJcet  No.  32760.  To  purchase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  from:  DC  News  & 
Data,  Inc..  1201  Constitution  Avenue. 
N.W.,  Room  2229.  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and49CFR  1152.27. 

Decided:  August  6.  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams. 
Secretary 
|FR  Doc.  96-20467  Filed  8-9-96;  8:45  am) 

BILUNO  COOe  4«1S-00-f> 


Surface  Transportation  Board  ^ 
[Docket  No.  AB-3  (Sub-No.  133X)]  > 

Missouri  Pacific  Railroad  Company — 
Abandonment  Exemption — Iowa 
Junction  Line-Manchester  Line  in 
Jefferson  Davis  and  Calcasieu 
Parishes,  LA 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Board,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 


UMI 


■■  The  KX  Termination  Act  of  1995,  Pub.  L  104- 
88,  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  January  1. 
1996.  abolisned  the  Interstate  Commerce 
Commission  ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  iBoard).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
nefore  the  ICC  on  the  afiective  date  of  that 
.egisiation  shall  be  dacidsd  under  the  law  in  e%ct 
prior  ro  lanuary  1.  1996,  insofar  as  they  involve 
functions  retained  Oy  the  Act.  This  notice  relates  to 
a  proceeding  ttia;  was  pending  with  the  ICC  prior 
ro  January  1.  1996.  and  to  functions  that  are  subject 
;o  Board  mnsdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act.  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 

'  This  exemption  is  related  to  Finance  Docket  No. 
32760.  Union  Pncific  Corporation,  Union  Pacific 
Railroad  Company,  and  .Vfissouri  Pacific  Railroad 
Company— Contml  and  Merg,er — Southern  Pacific 
Rail  Corporation.  Southern  Pacific  Transportation 
Company.  St  Louis  Souttiwestem  Railway 
Company,  SPCSL  Corp  .  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company 


requirements  of  49  U.S.C.  10903-04  the 
abandonment  by  Missouri  Pacific 
Railroad  Company  of  its  approximately 
8.5-mile  rail  line  between  miiepost 
680.0  near  Iowa  Junction  and  miiepost 
688.5  near  Manchester  in  Jefferson 
Davis  and  Calcasieu  Parishes,  LA, 
subject  to  standard  labor  protective 
conditions,  environmental  conditions,  a 
180-day  trail  use  condition,  and  a  180- 
day  public  use  condition,  all  of  which 
are  set  forth  in  Decision  No.  44,  served 
on  August  12, 1996,  in  Finance  Docket 
No.  32760. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  11,  1996.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  ^ 
and  additional  requests  for  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  August  22,  1996;  petitions  to 
stay  must  be  filed  by  August  22, 1996; 
and  petitions  to  reopen  must  be  filed  by 
September  3, 1996.  Because  the  Board  is 
imposing  a  180-day  public  use 
condition  in  this  proceeding,  if  is 
unnecessary  to  request  this  condition. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-3  (Sub-No.  133X)  to:  (1) 
Surface  Transportation  Board.  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Robert 
T.  Opal  1416  Dodge  Street,  Room  830, 
Omaha,  NE  681 7CM)830 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  [TDD  for  the 
hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
of  the  ftill  decision,  write  to,  call,  or 
pick  up  in  person  fiom:  IX  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W.,  Room  2229,  Washington.  DC 
20423.  Telephone:  (202)  283-t357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  August  6, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams. 
Secretary. 

(PR  Doc.  96-20470  Filed  »-»-96;  8:45  am] 
BOUNO  COOE  4»1$-«0-P 


Surface  Transportation  Board  ^ 
pocket  No.  AB-^  (Sub-No.  129X)]2 

Missouri  Pacific  Railroad  Company — 
Abandonment  Exemption — Gurdon- 
Camden  Line  in  Clark,  Nevada,  and 
Ouachita  Counties,  AR 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-04  the 
abandonment  by  Missouri  Pacific 
Railroad  Company  of  its  28.7-mile  rail 
line  between  miiepost  428.3  near 
Gurdon  and  miiepost  457.0  near 
Camden  in  Clark,  .Nevada,  and  Ouachita 
Counties.  AR,  subject  to  standard  labor 
protective  conditions,  and 
environmental  and  histonc  preservation 
conditions  as  set  forth  in  Decision  No. 
44,  served  on  August  12.  1996,  in 
Finance  Docket  No.  32760. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  11.  1996.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)' 
and  requests  for  trail  use/rail  banking 
under  49  CFR  1152.29  must  be  filed  by 
August  22.  1996;  petitions  to  stay  must 
be  filed  by  August  22,  1996;  requests  for 
a  public  use  condition  must  be  filed  by 
September  3.  1996;  and  petitions  to 
reopen  must  be  filed  by  September  3, 
1996 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-3  (Sub-No.  129X)  to:  (1) 
Surface  Transportation  Board.  Office  of 
the  Secretary,  Case  Control  Branch, 


'  See  Exempt  of  Ball  Abandonment — Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987) 


'  The  ICC  Termination  Act  of  1995.  Pub.  I^  104- 
88,  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29.  1995,  and  took  effect  on  lanuary  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(i;  of  the  .^ct 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  t.hat 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  lanuary  1.  1996,  insofar  as  they  involve 
functions  retained  by  the  .^ct.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1 .  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act.  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated, 

'  This  exemption  is  related  to  Finance  Docket 
No.  32760.  Union  Pacific  Corporation,  Union 
Pacific  Railroad  Company,  and  Missouri  Pacific 
Railroad  Company— Control  and  Merger — Southern 
Pacific  Bail  Corporation.  Southern  Pacific 
Transportation  Company,  St.  Louis  Southwestern 
Railway  Company,  SPCSL  Corp  .  and  The  Denver 
and  Rio  Grande  Western  Railroad  Company 

^  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  .Assist..  4  I.C.C.2d  164  (1987). 
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1201  Constitution  Avenue.  N.W  . 
Washington,  DC  20423,  and  (2)  Robert 
T.  Opal,  1416  Dodge  Street.  Room  830, 
Omaha.  NE  68179-0830 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr.  (202)  927-5352   [TDD  for  the 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  from:  DC  News  & 
Data.  Inc  .  1201  Constitution  Avenue, 
N.W  .  Room  2229.  Washington.  DC 
20423   Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.] 

Decided:  .August  6.  1996. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams. 
Secretary. 
IFR  Doc  96-20471  Filed  8-9-96;  8:45  am) 

BILUNG  CODE  4915-00-P 


Surface  Transportation  Board '' 
[Docket  No.  AB-3  (Sub-No.  134X)]* 

Missouri  Pacific  Railroad  Company — 
Abandonment  Exemption — Troup- 
Whitehouse  Line  in  Smith  County,  TX 

Missouri  Pacific  Railroad  Company 
(MPRRl  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  to  abandon 
approximately  7.5  miles  of  the  Troup- 
Whitehouse  line  (portion  of  the  Tyler 
Industnal  Lead)  extending  from 
milepost  0.50  near  Troup  to  milepost 
8  0  near  Whitehouse.  in  Smith  County, 
TX.3 


1  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
S8. 109  Stat.  803  (the  Act],  which  was  enacted  on 
December  29. 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  Act  provides,  in  general, 
ftat  proceedings  pending  before  the  ICC  on  the 
•liiBCtive  date  of  that  legislation  shall  be  decided 
under  the  law  In  effect  prior  to  January  1,  1996, 
insofar  as  they  involve  functions  retained  by  the 
Act.  This  notice  relates  to  a  proceedi.^g  that  was 
pending  with  the  ICC  prior  to  !anuar\'  1.  1996.  and 
to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  US  C.  10903.  Therefore, 
this  notice  applies  the  iaw  in  effect  prior  to  the  Act, 
except  that  petitions  to  revoke  would  be  filed  under 
the  new  law  at  49  U.S.C.  10502(d). 

2  This  exemption  is  related  to  Finance  Docket  No. 
32760.  Union  Pacific  Corporation.  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company.  St.  Louis  Southwestern  Railway 


MPRR  has  certified  that:  (1)  So  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  overhead  traffic  uill  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  US  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  pubUcation),  and 
49  CFR  n52.50(dKl)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  The  notice  is  subject  to 
environmental  conditions  as  set  forth  in 
Appendix  G  in  Decision  No.  44,  served 
on  Augvist  12, 1996,  in  Finance  Docket 
No.  32760.  Also  in  Decision  No.  44,  the 
Board  has  imposed  a  90-day  public  use 
condition  Trail  use/rail  banking 
conditions  or  additional  public  use 
conditions  will  be  imposed,  where 
necessary,  in  a  subsequent  decision. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  11,  1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay,  formal  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1152.27(c)(2).'* 
and  trail  use/rail  banking  requests  imder 
49  CFR  1152.29'  must  be  filed  by 
August  22.  1996.  Petitions  to  reopen  or 
requests  for  pubhc  use  conditions  under 
49  CFR  1 152.28  must  be  filed  by 
September  3,  1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board.  1201  Constitution 
Avenue,  NW.,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 


Company.  SPCSL  Corp.,  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 

'  MPRR  states  that  the  abandonment  does  not 
include  active  industries  at  Troup  or  Whitehouse, 
TX.  MPRR  also  states  tiiat  it  intends  to  consummate 
the  abaiMionment  on  or  after  the  effective  date  of  the 
Board's  approval  in  Finance  Doctcet  No.  32760. 

*  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  LCCZd  164  (1987). 

'  The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


representative:  Robert  T.  Opal,  General 
Attorney,  1416  Dodge  Street.  Room  830. 
Omaha.  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Decided:  August  6. 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-20478  Filed  8-9-96;  8:45  am] 


Surface  Transportation  Board  ■• 

[Docket  No   AB-J  iSuo-Wo   132X)1' 

Missouri  Pacific  Railroad  Company — 
Abandonment  Exemption— 
Whhewater-Newton  Line  in  ButJer  and 
Harvey  Counties,  KS 

Missouri  Pacific  Railroad  Company 
(MPRR)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  to  abandon  a  9.0-mile 
portion  of  the  Newrton-Whitewater  line 
(portion  of  McPberson  Branch)  from 
milepost  476.0  near  Whitewater  to 
milepost  485.0  near  Newton,  in  Butler 
and  Harvey  Counties,  KS.^ 

MPRR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  can  be 
rerouted  over  other  rail  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 


I  The  ICC  Termination  Act  of  1995.  Pub.  1-.  104- 
88. 109  Stat  803  (the  Act),  which  was  enacted  on 
December  29, 1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICCj  and  transferred  certain  functions 
to  the  Surtece  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  Act  provides,  in  general, 
tiiat  proceedings  pending  before  the  KX  on  the 
eHective  date  of  that  legislation  shall  be  decided 
under  the  law  in  effect  prior  to  January  1 ,  1996, 
insofar  as  they  Involve  functions  retained  by  the 
Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1 .  1996.  and 
to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903.  Therefore, 
this  notice  applies  the  law  in  effect  prior  to  the  Act. 
except  that  petitions  to  revoke  would  be  Sled  under 
the  new  law  at  49  U.S.C.  10502(d). 

'  This  exemption  is  related  to  Finance  Docket  No. 
32760,  Union  Pacific  Corporation.  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company— Control  and  Merger — Southern  Pacific 
Rail  Corporation.  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company.  SPCSL  Corp..  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company 

'  MPRR  states  that  the  abandormient  does  not 
include  active  industries  at  Whitewater  or  Newton, 
KS.  MPRR  also  states  that  it  intends  to  consummate 
the  abandonment  on  or  after  the  effective  date  of  the 
Board's  approval  in  Finance  Docket  32760. 
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over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies]  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  bv  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed  The  notice  is  subject  to 
environmental  conditions  as  set  forth  in 
Appendix  G  in  Decision  No.  44,  served 
on  August  12,  1996.  in  Finance  Docket 
No.  32760. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OP'Aj  has  been  received,  this 
exemption  will  be  effective  on 
September  11,  1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay,  formal  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1 152.27(c)(2)/ 
and  trail  use/ rail  banking  requests  under 
49  CFR  1152.29'  must  be  filed  by 
August  22.  1996  Petitions  to  reopen  or 
requests  for  public  use  conditions  imder 
49  CFR  1152.28  must  be  filed  by 
September  3.  1996.  with:  Office  of  the 
Secretary ,  Case  Control  Branch.  Stirface 
Transportation  Board.  1201  Constitution 
Avenue,  N  W  .  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  apphcant's 
representative:  Robert  T  Oipal,  General 
Attorney,  1416  Dodge  Street,  Room  830, 
Omaha .NE  68179.  ■ 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Public  use  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  6,  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Conumssicner 
Owen. 

Vernon  A.  Williams, 

Secretary 

(FR  Doc  96-20479  Filed  8-9-96:  8:45  am) 

BILUNG  C006  491$-0(M> 


*  See  Exempt  of  Rail  Abandonment— Offen  of 
Fman  Assist .  4  I.C.C.2d  164  (1987). 

'  The  Board  wi!i  accept  late-filed  trail  use 
rw^uests  so  .on^  as  tne  dtjandonment  has  not  been 
consummated  and  :he  atiandoning  railroad  is 
willing  to  negotiate  an  ajjreement. 


Surface  Transportation  Board'* 
[Docket  No  AB-12  (Sub-No.  184X)]» 

Southern  Pacific  Transportation 
Company — Abandonment  Exemption — 
Wendei-Alturas  Line  In  Modoc  and 
Lassen  Counties,  CA 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-04  the 
abandonment  by  Southern  Pacific 
Transportation  Company  of  its  85.5-mile 
rail  line  between  milepost  360.1  near 
Wendel  and  milepost  445.6,  near 
Alturas,  in  Modoc  and  Lassen  Counties. 
CA,  subject  to  standard  labor  protective 
conditions,  environmental  and  historic 
preservation  conditions,  a  180-day  trail 
use  condition,  and  a  180-day  public  use 
condition,  all  of  which  are  set  forth  in 
Decision  No.  44,  served  on  August  12, 
1996.  in  Finance  Docket  No.  32760. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  11,  1996.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2) ' 
and  additional  requests  for  trail  use/rail 
banking  under  49  U.S.C.  1152.29  must 
be  filed  by  August  22, 1996;  petitions  to 
stay  must  be  filed  by  August  22.  1996; 
and  petitions  to  reopen  must  be  filed  by 
September  3, 1996.  Because  the  Board  is 
imposing  a  180-day  public  use 
condition  in  this  proceeding,  it  is 
uimecessary  to  request  this  condition. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  184X)  to: 
(1)  Surface  Transportation  Board,  Office 


>  The  ICX  TerminaUon  Act  of  1995.  Pub.  L.  104- 
88.  109  Stat  803  (the  Act),  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1 , 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  pr(x:eedlng  that  was  pending  with  the  ICC  prior 
to  (anuary  1, 1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 

^  This  exemption  is  related  to  Finance  Docket  No. 
32760,  Union  Pacific  Corporation,  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp.,  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 

'  See  Exempt,  of  Rail  Alxindorunent — O^ers  of 
Finan.  Assist..  4  LCC2d  164  (1987). 


of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington.  DC  20423;  and  (2)  Gary  A. 
Laakso,  Cieneral  Attorney,  Southern 
Pacific  Building,  One  Market  Plaza. 
Room  846,  San  Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  (TDD  for  the 
hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W.,  Room  2229,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  [.Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.] 

Decided;  August  6.  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen 

Vernon  A.  Williams, 
Secretary 

[FR  Doc  96-20472  Filed  8-9-96;  8:45  am) 
BILUNG  CODE  4915-00-P 


Surface  Transportation  Board  ^ 
[Docket  No.  AB-1 2  (Sut>-No.  1 8SX)] 

Southern  Pacific  Transportation 
Company — Abandonment  Exemption — 
Suman-Bryan  Line  in  Brazos  and 
Robertson  Counties,  TX  * 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88.  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29,  1995.  and  took  effect  on  January 

1,  1996.  atxjlished  the  Interstate  Commerce 
Commission  (ICC)  and  tra.Tsferred  certain  functions 
and  proceedings  to  the  Surface  Transponation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  genera!,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  lanuary  1.  1996.  insofar  as  they  involve 
functions  retained  by  the  ,^ct  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act.  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 

'Southern  Pacific  Transportation  Company  (SPT) 
originally  petitioned  to  abandon  the  entire  16.2- 
raile  Suman-Bryan  Line  in  Brazos  and  Robertson 
Counties.  TX.  SPT  later  modified  the  petition  by 
excluding  the  rail  segment  between  milepost  105.7 
and  milepost  101.4  near  Bryan.  TX.  Now,  the  line 
sought  to  be  abandoned  lies  solely  in  Robertson 
County,  TX.  We  are,  however,  for  administrative 
convenience  retaining  the  original  title  of  this 
proceeding. 
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requirements  of  49  U.S.C.  10903-04  the 
abandonment  by  Southern  Pacific 
Transportation  Company  of  its  12.53- 
mile  pail  line  between  milepost  117.6 
near  Suman  and  milepost  105.7  near 
Benchley  in  Robertson  County,  TX, 
subject  to  standard  labor  protective 
conditions,  environmental  and  historic 
preservation  conditions,  and  a  90-day 
public  use  condition,  all  of  which  are 
set  forth  in  Decision  No.  44,  served  on 
August  12, 1996.  in  Finance  Docket  No. 
32760. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  11, 1996.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2) ' 
and  requests  for  trail  use/rail  banking 
must  be  filed  by  August  22,  1996; 
petitions  to  stay  must  be  filed  by  August 
22.  1996;  requests  for  a  public  use 
condition  must  be  filed  by  September  3, 
1996.  and  petitions  to  reoi>en  must  be 
filed  bv  September  3,  1996. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  185X)  to: 
(1)  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Gary  A. 
Laakso,  General  Attorney,  Southern 
Pacific  Building,  One  Market  Plaza, 
Room  846,  San  Franrisro  CA  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  Juha 
M.  Farr,  (202)  927-5352.  [TDD  for  the 
hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  ^FORMATION: 
.'\dditionai  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
olthe  full  decision,  write  to,  call,  or 
pick  up  in  person  fi-om;  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W..  Room  2229,  Washin^on,  EX: 
20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  August  6.  1996.  . 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

VeriMHi  A.  Williams, 

Secretary. 

[PR  Doc  96-20473  Filed  8-9-96;  8:45  am) 

WtUING  CODE  4»15-4)0-^ 


Surface  Transportation  Board  ■• 

[Docket  No.  AB-12  (Sub-No.  187X)]2 

Southern  Pacific  Transportation 
Company — Abandonment  Exemptto 
Seabrook-San  Leon  Line  m  Galveston 
and  Hams  Counties,  TX 

Southern  Pacific  Transprartation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinvances  to  abandon 
approximately  10.5  miles  of  its 
Seabrook-San  Leon  Line  from  milepost 
30.0  near  Seabrook,  to  milepost  40.5 
near  San  Leon,  in  Galveston  and  Harris 
Counties,  TX.^ 

SPT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 


'  See  Exempt,  of  Rait  Abandonment— Offers  of 
Finan.  Assist.,  4  I.C.C  2d  164  (1987). 


'  The  KX;  Termination  Act  of  1995,  Pub.  L.  104- 
88,  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  )anuary  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  Act  provides,  in  general, 
that  proceedings  pwnding  before  the  ICC  on  the 
effective  date  of  that  legislation  shall  be  decided 
under  the  law  in  effect  prior  to  January  1,  1996. 
insofar  as  they  involve  functions  retained  by  the 
Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1.  1996,  and 
to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903.  Therefore, 
this  notice  applies  the  law  in  effect  prior  to  the  Act. 
except  that  petitions  to  revoke  would  be  filed  under 
the  new  law  at  49  U.S.C.  10502(d). 

^  This  exemption  is  related  to  Finance  Docket  No. 
32760,  Union  Pacific  Corporation,  Union  Pacific 
Failroad  Company,  and  Missouri  Pacific  Railroad 
Company— Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company.  SPCSL  Coiy.,  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 

^  SPT  indicates  that  it  intends  to  consummate  the 
abandorunent  on  or  after  the  effective  date  of  the 
Board's  approval  in  Finance  Docket  No.  32760. 

*See  Exempt,  of  Rail  Abandonment — O^ers  of 
Finan.  Assist.,  4  I.C.C  2d  164  (1987). 

-  The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 

•  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88.  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Comment 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surbce  Transportation 
Board  (Board).  Section  204(bMl)  of  the  act  provides, 
in  general,  that  proceedings  pending  before  the  ICC 
in  the  effective  date  of  that  legislation  shall  be 
decided  under  the  law  io  effect  prior  to  January  1, 
1996,  insofar  as  they  invoWe  functions  retaina«i  by 
the  Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1. 1996,  and 
to  functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  10903.  Therefore,  this  notice 
applies  the  law  in  effect  prior  to  the  Act.  and 
citations  are  to  the  former  section  of  the  statute, 
unless  otherwise  indicated. 

'  These  proceedings  are  embraced  in  Finance 
Docket  No.  32760,  Union  Pacific  Corporation, 
Union  Pacific  Railroad  Company,  and  Missouri 


traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  The  notice  is  subject  to 
environmental  and  historic  preservation 
conditions  as  set  forth  in  Appendix  G  in 
Decision  No.  44,  served  on  August  12, 
1996,  in  Finance  Docket  No.  32760. 
Also  in  Decision  No.  44,  the  Board  has 
imposed  a  90-day  public  use  condition. 
Trail  use/rail  banking  conditions  and 
additional  public  use  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  11,  1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay,  formal  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1152.27(c)(2),* 
and  trail  use/rail  banking  requests  under 
49  CFR  1152.29*  must  be  filed  by 
August  22,  1996.  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  3,  1996,  writh:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  writh  the 
Board  should  be  sent  to  applicant's 
representative:  Gary  A.  La^so,  General 
Attorney,  Southern  Pacific  Building, 
One  Market  Plaza,  Room  846,  San 
Francisco,  CA  94105. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


*  See  Exempt,  of  Rail  Abandonmertt— Offers  of 
Finan.  Assist..  4  LCC.  2d  164  (1987). 

'  The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abendonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreeisent 
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Decided:  August  6,  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Ovvpn 

Vernon  .K.  Williams, 
Secretary 
IFR  Doc.  96-20482  Filed  8-9-96;  8:45  am) 

3ILUNG  COO€  491S-00-^ 


Surface  Transportation  Board  ^ 

[Docket  No.  AB^  (Sub-No.  39)] 

The  Denver  and  Rio  Grande  Western 
Railroad  Company —  Discontinuance — 
Malta-Canon  City  Line  m  l^Ke. 
Chaffee,  and  Fremont  Counties,  CO 

[Docltet  No.  AB-12  (SutvNo  188)]  ^ 

Southern  Pacific  Transportation 
Company — Abandonment—  Malta- 
Canon  City  Line  in  Lake,  Chaffee,  and 
Fremont  Counties,  CO 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  findings. 

SUMMARY:  The  Board  has  found  that  the 
public  convenience  and  necessity 
permit  the  Southern  Pacific 
Transportation  Company  and  The 
Denver  and  Rjo  Grande  Western 
Railroad  Company  to  discontinue 
operations  on  a  line  of  railroad 
extending  from  milepost  271.0  near 
Malta  to  milepost  162.0  near  Caii on 
City,  a  distance  of  109  miles  in  Lake, 
Chaffee,  and  Fremont  Counties,  CO, 
subject  to  standard  employee  protective 
conditions  and  environmental 
conditions  set  forth  in  Decision  No.  44, 
served  on  August  12,  1996,  in  Finance 
Docket  No.  32760.  Accordingly,  the 
application  of  the  Southern  Pacific 
Transportation  Company  to  abandon 
and  discontinue  service  over  this  line  is 
granted  in  part  (discontinuance 


UMI 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88.  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Intei^tate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  act  provides, 
in  general,  that  proceedings  pending  before  the  ICC 
on  the  effective  date  of  that  legislation  shall  be 
decided  under  the  law  in  effect  prior  to  January  1, 
1996.  insofar  as  they  involve  functions  retained  by 
the  Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1,  1996,  and 
to  functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  10903.  Therefore,  this  notice 
applies  the  law  in  effect  prior  to  the  Act.  and 
citations  are  to  the  former  section  of  the  statute, 
unless  otherwise  indicated. 

^  These  proceedings  are  embraced  in  Finance 
Docltet  No.  325t3),  Union  Pacific  Corporation, 
Union  Pacific  Railroad  Company,  and  Missouri 
Pacific  Hailroad  Company— Control  and  Merger — 
Southern  Pacific  Hail  Corporation,  Southern  Pacific 
Transportation  Company,  St.  Louis  Southwestern 
Railway  Company,  SPCSL  Corp.,  and  The  Denver 
and  Rio  Grande  Western  Railroad  Company. 


authority  is  granted)  and  denied  in  part 
(abandonment  authority  is  denied), 

DATES:  The  Board's  decision  will  be 
effective  on  September  11 ,  1996.  Any 
financial  assistance  offer  must  be  filed 
with  the  Board  and  the  railroad{s)  no 
later  than  August  22, 1996.  Any  offer 
previously  made  must  be  remade  by  the 
due  date.  A  certificate  v«ll  be  issued 
unless  the  Board  {dso  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  continue;  and  (2)  it  is  likely 
that  the  assistance  would  fully 
compensate  the  railroad. 

ADDRESSES:  Send  offers  referring  to 
Docket  Nos.  AB-8  (Sub-No.  39)  and  AB- 
12  (Sub-No.  188)  to:  (1)  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Gary  A. 
Laakso,  Southern  Pacific  Building,  One 
Market  Plaza,  Room  846,  San  Francisco, 
CA  94105.  The  following  notation  must 
be  typed  in  bold  face  on  the  lower  left- 
hand  comer  of  the  envelope  containing 
the  offer:  "Office  of  Proceedings,  AB- 
OFA." 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  [TDD  for  the 
hearing  impaired:  (202)  927-5721). 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W.,  Room  2229,  Washington,  DC 
20423.  Telephone:  (202)  289-^357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  August  6, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Sinmions,  and  Commissioner 
Owen. 

Vernon  A.  Willianu, 

Secretary. 

IFR  Doc.  96-20468  Filed  8-*-96;  8:45  am] 

BILUNQ  CODE  4t1S-00-P 


Surface  Transportation  Board ' 
(Docket  No.  AB-8  (Sub-No.  36X)]  ^ 

The  Denver  and  Rio  Grande  Western 
Railroad  Company — Discontinuance 
Exemption — Sage-Malta-Leadville  Line 
in  Eagle  and  l-ake  Counties,  CO 

[Docket  No.  AB-12  (Sut>-No.  189X)] 

Southern  Pacific  Transportation 
Company — Abandonment  Exemption — 
Sage-Malta-Leadville  Line  in  Eagle  and 
Lake  Counties,  CO 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10505.  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-04  the" 
discontinuance  of  operations  by  the 
Denver  and  Rio  Grande  Western 
Railroad  Company  and  by  the  Southern 
Pacific  Transportation  Company  over  a 
69.1 -mile  line  of  railroad  between 
milepost  335.0  near  Sage  and  milepost 
270.0  near  Malta,  and  between  milepost 
271.0  near  Malta  and  milepost  276.1 
near  Leadville.  in  Eagle  and  Lake 
Counties.  CO.  subject  to  standard  labor 
protective  conditions  and  continued 
access  for  Viacom  International,  Inc.  to 
the  Eagle  Mine  site  to  facilitate  ongoing 
remediation  activities,  as  set  forth  in 
Decision  No.  44,  served  on  August  12, 
1996.  in  Finance  Docket  No  32760.  In 
Decision  No.  44,  the  Board  is  granting 
the  petition  in  Docket  No.  AB-12  (Sub- 
No.  187X),  in  part  (discontinuance 
authority  is  being  granted)  and  denying 
it  in  part  (abandonment  authority  is 
being  denied).  No  trail  use  or  public  use 
conditions  can  be  imposed  because  only 
authority  for  discontinuances  is  being 
granted. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  finemcial 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  104- 
88. 109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1.  1996.  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 

'This  exemption  is  related  to  Finance  Docket  No. 
32760,  Union  Pacific  Corporation.  I'nion  Pacific 
Railroad  Company,  and  Missoun  Pacific  Railroad 
Company — Control  and  Merger — Southern  Pacific 
Rail  Corporation.  Southern  Pacific  Transportation 
Company.  St.  Louts  Southwestern  Railway 
Company.  SPCSL  Corp..  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company 
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assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  11, 1996.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  3 
must  be  filed  by  August  22,  1996; 
petitions  to  stay  must  be  filed  by  August 
22, 1996;  and  petitions  to  reopen  must 
be  filed  by  September  3.  1996. 

ADDt^T-SSES:  Send  pleadings  referring  to 
Docket  Nos.  AB-8  (Sub-No.  36X)  and 
^B-1  2  fSub-No.  189X)  to:  (1)  Surface 
Tra.isportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Gary  A. 
Laakso,  General  Attorney,  Southern 
Pacific  Building,  One  Market  Plaza, 
Room  846,  San  Francisco,  CA  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  [TDD  for  the 
hearing  impaired:  (202)  927-5721.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  bova:  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W.,  Room  2229,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services:  (202)  927-5721.] 

Decided:  August  6, 1996. 

By  the  Board,  Chairman  Morgan,  Vice   . 
Chairman  Sinunons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  96-2047 1  Filed  8-9-96;  8:45  am] 

BILLING  CODE  491S-00-P 


Surface  Transportation  Board ' 
(Docket  No  AB-33  (Sub-No  96)]  ^ 

Union  Pacific  Railroad  Company- 
Abandonment — Barr-Girard  Line  in 
Menard,  Sangamon  and  Macoupin 
Counties,  IL 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  findings. 

summary:  The  Board  has  found  that  the 
public  convenience  and  necessity 
permit  the  Union  Pacific  Railroad 
Company  to  abandon  approximately 
38.4  miles  of  rail  line  extending  near 
milepost  51.0  near  Barr  to  milepost  89.4 
near  Girard  in  Menard,  Sangamon,  and 
Macoupin  Counties,  IL,  subject  to 
standard  employee  protective 
conditions,  environmental  and  historic 
preservation  conditions,  a  180-day 
public  use  condition,  and  a  180-day  trail 
use  condition,  all  of  which  are  set  forth 
in  Decision  No.  44,  served  on  August 
12,  1996,  in  Finance  Docket  No.  32760. 
DATES:  The  Board's  decision  will  be 
effective  on  September  11, 1996.  Any 
financial  assistance  offer  must  be  filed 
with  the  Board  and  the  railroad  no  later 
than  August  22,  1996.  Any  offer 
previously  made  must  be  remade  by  tbe 
due  date.  A  certificate  will  be  issued 
unless  the  Board  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  continue;  and  (2)  it  is  likely 
that  the  assistance  would  fully 
compensate  the  railroad. 
ADDRESSES:  Send  offers  referring  to 
Docket  No.  AB-33  (Sub-No.  96)  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Robert 
T.  Opal,  1416  Dodge  Street.  Room  830, 
Omaha,  NE  68179.  The  follovnng 


'  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist.,  4  I.CC  2d  164  (1987). 


>  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88, 109  StBt.  803  (the  Act),  which  was  enacted  on 
Ekecember  29.  1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  act  provides, 
in  general,  that  proceedings  pending  before  the  ICC 
on  the  effective  date  of  that  legislation  shall  be 
decided  under  the  law  in  effect  prior  to  (anuary  1, 
1996,  insofar  as  they  involve  functions  retained  by 
the  Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1,  1996,  and 
to  functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  10903.  Therefore,  this  notice 
applies  the  law  in  effect  prior  to  the  Act,  and 
citations  are  to  the  former  section  of  the  statute, 
unless  otherwise  indicated. 

'This  proceeding  is  embraced  in  Finance  Docket 
No.  32760.  Union  Pacific  Corpowtion,  Union 
Pacific  Railroad  Company,  and  Missouri  Pacific 
Railroad  Company— Control  and  Merger — Southern 
Pacific  Rail  Corporation,  Southern  Pacific 
Transportation  Company,  St.  Lauis  Southwestern 
Railway  Company,  SPCSL  Corp.,  and  The  Denver 
and  Rio  Grande  Western  Railroad  Company. 


notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Office  of 
Proceedings,  AB-OFA.'* 

FOR  FURTHER  WFOBMA'sok  CONTACT:  Julia 
M.  Farr,  (202)  927-bj'o^.  i  nJD  for  the     . 
hearing  impaired:  (202)  927-5721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  Decision  No.  44  in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  fi*om:  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W.,  Room  2229,  Washington,  DC 
20423.  Telephone:  (202)  289-^357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.] 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  August  6,  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-20469  Filed  8-9-96;  8:45  am] 

BiLUNO  CODE  4915-OO-P 


Su^ace  T-ansDC'^atiO-'^  Board'' 
[DocKe*  Nc    AB'-jj  iSub-Nc    96Xi:5 

Union  Pacific  Ra'iroaa  Company — 
Abandonment  Exemptior^- 

Edwardsvilie-Madison  Line  I''  Mad'son 
County,  IL 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Board,  imder  49  U.S.C. 
10505,  exempts  from  the  prior  approval 


>  The  ICC  Termination  Act  of  1995.  Pub.  L.  104- 
88, 109  Stat.  803  (the  Act),  which  viras  enacted  on 
December  29,  1995,  and  took  effect  on  January  1, 
1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surbce  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996.  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1, 1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 

2  This  exemption  i«  related  to  Finance  Docket  No. 
32760,  Union  Pacific  Corporation,  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southvrestem  Railway 
Company,  SPCSL  Corp  ,  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 
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requirements  of  49  U.S.C.  10903-04  the 
abandonment  by  Union  Pacific  Railroad 
Company  of  its  14.98-mile  rail  line  from 
milepost  133.8  near  Edwardsville  to 
milepost  148.78  near  Madison  in 
Madison  County.  IL,  subject  to  standard 
labor  protective  conditions, 
environmental  conditions,  a  180-day 
trail  use  condition,  and  a  180-day  public 
use  condition,  all  of  which  are  set  forth 
in  Decision  No.  44,  served  on  August 
12,  1996,  in  Finance  Docket  No.  32760. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  11,  1996.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  ^ 
and  additional  requests  for  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  August  22.  1996;  petitions  to 
stay  must  be  filed  by  August  22,  1996; 
and  petitions  to  reopen  must  be  filed  by 
September  i.  1996  Because  the  Board  is 
imposing  a  180-day  public  use 
condition  in  this  proceeding,  it  is 
unnecessary  to  request  this  condition. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  .\o  AB-33  (Sub-No.  98X)  to:  (1) 
Surface  Transportation  Board.  Office  of 
the  Sec:retar\.  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington.  DC  20423;  and  (2)  Robert 
T  Opal  1416  Dodge  Street.  Room  830, 
Omaha   NEb8r9-fl«30 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr.  (202)  927-5352.  (TDD  for  the 

hearing  impaired:  (202)  927-5721.) 

SUPPtEMENTARV  INFORMATION: 
.•\dditionai  infoniiation  is  contained  in 
the  Board's  Decision  No.  44 in  Finance 
Docket  No.  32760.  To  purchase  a  copy 
of  the  full  decision,  write  to.  call,  or 
pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W..  Room  2229,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  August  6.  1996. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 

Owen 

Vernon  A.  Williams, 

Secretary. 

!FH  Dot    96-20475  Filed  8-9-96:  8:45  am] 

BILUMO  COOe  4«15-«»-P 


Surface  Transportation  Board  ^ 

[Docket  No  AB-aa  (Sub-No  99X)]2 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — Little 
Mountain  Junction— Little  Mountain 
Line  m  Box  Elder  and  Wet>er  Counties, 
UT 

Union  Pacific  Railroad  Company 
(UPRR)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  to  abandon 
approximately  12.0  miles  of  the  Little 
Mountain  Junction-Little  Mountain  line 
(portion  of  the  Little  Mountain  Branch) 
from  milepost  0.0  near  Little  Mountain 
Junction  to  milepost  12.0  neai  Little 
Mountain  in  Box  Elder  and  Weber 
Counties,  UT.3 

UPRR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  will  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  p)ending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports).  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 


UMI 


'  Sae  ExanpL  of  Rail  Abandonment — Offers  of 
Finan.  Aasist.,  4  LCC2d  164  (1987). 


•  The  KX:  Termination  Act  of  1995.  Pub.  L.  104- 
86. 109  Stat.  803  (the  Act),  which  wag  enacted  on 
December  29. 1995.  and  took  effect  on  January  1. 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  Act  provides,  in  general, 
that  proceedings  pending  before  the  ICC  on  the 
effective  date  of  that  legislation  shall  be  decided 
under  the  law  in  effect  prior  to  January  1 .  1996, 
insofar  as  they  involve  functions  retained  by  the 
Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1.  1996,  and 
to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903.  Therefore, 
this  notice  applies  the  law  in  effect  prior  to  the  Act. 
except  that  petitions  to  revoke  would  be  filed  under 
the  new  law  at  49  U.S.C.  10502(d). 

'  This  exemption  is  related  to  Finance  Docket  No. 
32760.  Union  Pacific  Corporation,  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp..  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 

'  UP  states  that  the  abandonment  does  not 
include  active  industries  at  Little  Mountain 
Junction  or  Little  Mountain.  UT.  UPRR  also  states 
that  it  intends  to  consummate  the  abandonment  on 
or  after  the  effective  date  of  the  Board's  approval 
in  Finance  Docket  No.  32760. 


abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979)  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S  C.  10502(d) 
must  be  filed.  The  notice  is  subject  to 
environmental  conditions  as  set  forth  in 
Appendix  G  in  Decision  No.  44.  served 
on  August  12.  1996.  in  Finance  Docket 
No.  32760.  Also  in  Decision  No.  44.  the 
Board  has  imposed  a  180-day  trial  use 
condition  and  a  180-day  public  use 
condition.'' 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  11.  1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay,  formal  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1 152.27(c)(2),5 
and  trail  use/rail  banking  requests  under 
49  CFR  1152.29  6  must  be  filed  by 
.August  22,  1996  Petitions  to  reopen 
must  be  filed  by  September  3.  1996, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board.  1201  Constitution  Avenue,  N.W., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Robert  T.  Opal,  (General 
Attorney   1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Decided:  August  6,  1996. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  William.s. 
Secretary. 
|FR  Doc.  96-20476  Filed  8-9-96;  8:45  am) 

BtLLING  COO£  4915-00-P 


*  Accordingly,  it  is  unnecessary  to  request  a 
public  use  condition. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LC.C.2d  164  (1987). 

"The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


Federal  Register  /  Vol.  61,  No.  156    '  Monday.  August  12.  1996  /  Notices 


41831 


Surface  Transportation  Board  ^ 
[Docket  No.  AB-33  (Sub-No.  94X)]  ^ 

Union  Pacific  Raiiroad  Company — 
Abandonment  Exemption — Magnolia 
Tower-Melrose  Une  in  Alameda 
County,  CA 

Union  Pacific  Railroad  Company 
(UPRR)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  to  abandon 
approximately  4.9  miies  of  the  Magnolia 
Tower-Melrose  line  (portion  of  the 
Canyon  Subdivision)  from  miiepost  5.8 
near  Magnolia  Tower  to  miiepost  10.7 
near  Melrose,  m  Alameda  County.  CA.^ 

UPRR  has  certified  that  (1)  No  local 
traffic  has  moved  over  the  Une  for  at 
least  2  years;  (2)  overhead  traffic  will  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
govermnent  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 
1 105.7  (environmental  reports),  49  CFR 
1105  8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152  50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Une  R.  Co. — 
Abandonment — Goshen,  360  I.C.C  91 


'  The  ICC  Termination  Act  of  1995,  Pub.  U  104- 
88.  109  Stat.  B03  (the  Act)  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  January  1, 
1996.  abolished  the  Interstate  Conunerce 
Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  Act  provides,  in  general, 
that  proceedings  pending  before  the  ICC  on  the 
effective  date  of  that  legislation  shall  be  decided 
under  the  law  in  eSea  prior  to  January  1,  1996. 
Insofar  as  they  involve  functions  retained  by  the 
Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1,  1996,  and 
to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903.  Therefore, 
this  notice  applies  the  law  in  effect  prior  to  the  Act, 
except  that  petitions  to  revoke  would  be  filed  under 
the  new  law  at  49  U.S.C.  10502(d). 

'  This  exemption  is  related  to  Finance  E)ocket  No. 
32760,  Union  Pacific  Corporation,  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — Southern  Pacific 
Rail  Corporation.  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp..  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 

'  UPRR  states  ;hat  the  abandonment  does  not 
include  active  industries  at  Magnolia  Tower  or 
Melrose.  CA.  UPRR  also  slates  that  it  intends  to 
consummate  the  abandonment  on  or  aftar  the 
effective  date  of  the  Board's  approval  in  Finance 
Docket  No.  32760. 


(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10502(d) 
must  be  filed.  The  notice  is  subject  to 
environmental  and  historic  preservation 
conditions  as  set  forth  m  .Appendix  G  in 
Decision  No  44.  served  on  August  12, 
1996.  in  Finance  Docket  No,  32760. 
Also  in  Decision  No  44.  the  Board  has 
imposed  a  180-day  public  use 
condition.*  Trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropnate.  m  a  subsequent  decision. 

f'rovided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  11.  1996.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay,  form.al  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1152.27(c)(2),5 
and  trail  use/rail  banking  requests  under 
49  CFR  1152,296  must  be  filed  by 
August  22,  1996.  Petitions  to  reopen 
must  be  filed  by  September  3, 1996, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Robert  T.  Opal,  General 
Attorney.  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Decided;  August  6.  1996 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

■Vernon  A.  Williams, 

Secretary. 

(PR  Doc.  96-20477  Filed  8-9-96;  8:45  am) 
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Surface  Transportation  Board  ^ 
[Docket  No  AB-33  {Sub-No.  97X)]* 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  DeCamp- 
Edwardsville  Line  in  Madison  County, 
IL 

Union  Pacific  Railroad  Company 
(UPRR)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  to  abandon 


approximateiv  14,6  miles  of  the  De 
C^mp-EdwardsviUe  line  (portion  of  the 
Madison  Subdivision)  ^  from  miiepost 
119.2  near  De  Camp  to  miiepost  133.8 
near  Edwardsville,  in  Madison  County, 
IL." 

UPRR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  will  be 
rerouted  over  other  lines:  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period: 
and  (4)  the  requirements  at  49  CFK 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 


*  Accordingly,  it  is  unnecessary  to  request  a 
public  use  condition. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  Assist..  4  I.CC2d  164  (1987). 

'The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  atnndoning  railroad  is 
willing  to  negotiate  an  agreement 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88,  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29.  1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Conunission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  Act  provides,  m  general, 
that  proceedings  pending  before  the  ICC  on  the 
effective  date  of  that  legislation  shall  be  decided 
under  the  law  in  efiect  prior  to  January  1,  1996, 
insofar  as  they  involve  functions  retained  by  the 
Act  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1, 1996,  and 
to  functions  that  are  sub)ect  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903.  Tlierefore, 
this  notice  applies  the  law  in  effect  prior  to  the  Act, 
except  that  petitions  to  revoke  would  be  filed  under 
the  new  law  at  49  U.S.C.  10502(d). 

'This  exemption  is  related  to  Finance  Docliet  No. 
32760,  Union  Pacific  Corporation.  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company— Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp.,  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 

'This  line  was  formerly  part  of  the  St.  Louis 
Subdivision  of  the  Chicago  and  Northwestern 
Railway  Company  (CNW).  See  Union  Pacific 
Corporation.  Union  Pacific  Railroad  Company  and 
tAitsouri  Pacific  Railroad  Company— Control — 
Chicago  and  North  Western  Holdings  Corp  and 
Chicago  and  North  Western  Transportation 
Company,  Finance  Docket  No.  32133  (ICC  served 
Oct  1,  1995). 

*  UPRR  states  that  the  abandonment  does  not 
include  active  industries  at  De  Camp  or 
Edwardsville.  The  Edwardsville  industries  are 
included  in  the  abandonment  pwtition  filed 
simultaneously  in  Docket  No.  AB-33  (Sub-No. 
98X),  Union  Pacific  Railroad  Company — 
Abandonment  Exemption — in  Madison  County,  VL 
UPRR  also  states  that  it  intends  to  consummate  the 
abandonment  on  or  after  the  effective  date  of  the 
Board's  approval  in  Finance  Docket  No.  32760. 
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condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  II.S.C.  10502(d) 
must  be  filed  The  notice  is  subject  to 
environmental  and  historic  preservation 
conditions  as  set  forth  in  .\ppendix  G  in 
f)ecision  No.  44,  served  on  August  12. 
1996,  m  Finance  Docket  No.  32760. 
.■\iso.  in  Decision  No.  44,  the  Board  has 
imposed  a  180-day  public  use 
condition  "*  and  a  180-day  trail  use 
condition. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  vvili  be  effective  on 
September  1 1    1996,  unless  stayed 
pendmg  reconsideration.  Petitions  to 
stav,  formal  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1 152.27(c)(2).6 
and  trail  use/rail  baniung  requests  under 
49  CFR  1152.29^  must  be  filed  by 
August  22,  1996  Petitions  to  reopen 
must  be  filed  by  September  3,  1996, 
with:  Office  of  the  Secretary,  Case 
Control  Branch.  Surface  Transportation 
Board.  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative;  Robert  T.  Opal,  General 
Attorney.  1416  Dodge  Street,  Room  830, 
Omaha.  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 

is  void  ab  initio. 

Decided;  August  6,  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  WiUiams. 
Secretary. 
|FR  Doc,  96-20480  Filed  8-&-96;  8:45  ami 
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'  Accordingly,  it  is  unnecessary  to  request  a 
public  use  condition. 

*  See  Exempt,  of  Hail  Abandonment — Offers  of 
Finan.  Assist..  4  LC.C.  2d  164  (1987). 

'The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


Surface  Transportation  Board'' 
[DocKet  No  AB-33  (Sub-No.  93X)]* 

Union  Pacific  Railroad  Company — 
Abandonment  Exemption — Whittier 
Junction-Colima  Junction  Line  in  Los 
Angeles  County,  CA 

Union  Pacific  Railroad  Company 
(UPRR)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  to  abandon 
approximately  5.18  miles  of  the  Whittier 
Junction-Colima  Junction  line  (portion 
of  the  Anaheim  Branch]  from  milepost 
0.0  near  Whittier  Junction  to  milepost 
5.18  near  Colima  Junction,  in  Los 
Angeles  County,  CA.' 

UPRR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  will  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
goverrmiental  agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 


» The  KX  Termination  Act  of  1995,  Pub.  L.  104- 
Sa,  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  January  1. 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board). 
Section  204(b)(1)  of  the  Act  provides,  in  general, 
that  proceedings  pending  before  the  ICC  on  the 
effective  date  of  that  legislation  shall  be  decided 
under  the  law  in  effect  prior  to  January  1 ,  1996. 
insofar  as  they  involve  functions  retained  by  the 
Act.  This  notice  relates  to  a  proceeding  that  was 
pending  with  the  ICC  prior  to  January  1.  1996,  and 
to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903.  Therefore, 
this  notice  applies  the  law  in  effect  prior  to  the  Act. 
except  that  petitions  to  revoke  would  be  filed  under 
the  new  lew  at  49  U.S.C.  10502(d). 

'This  exemption  is  related  to  Finance  Docket  No. 
32760.  Union  Pacific  Corporation,  Union  Pacific 
Bailroad  Company,  and  Missouri  Pacific  Railroad 
Company— Control  and  Merger— Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp..  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 

'  UPRR  states  that  the  abandonment  does  not 
include  active  industries  at  Whittier  Junction  or 
Colima  Junction.  CA.  UPRR  also  states  that  it 
intends  to  consummate  the  abandonment  on  or  after 
the  effective  date  of  the  Board's  approval  in  Finance 
Docket  No.  32760. 


Abandonment — Goshen,  360  LC.C.  91 
fl979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  The  Board  is  also 
imposing  environmental  conditions  as 
set  forth  in  Appendix  G  in  Decision  No. 
44,  served  on  August  12,  1996,  in 
Finance  Docket  No.  32760. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (0F,^)  has  been  received,  this 
exemption  will  be  effective  on 
September  11,  1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stav.  formal  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1152.27(c)(2),* 
and  trail  use/raii  bariKing  requests  under 
49  CFR  1152.29^  must  be  filed  by 
August  22.  1996.  Petitions  to  reopen 
must  be  filed  by  September  3.  1996, 
with:  Office  of  the  Secretary,  Case 
Control  Branch.  Surface  Transportation 
Board,  1201  Constitution  Avenue,  NW., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative;  Robert  T.  Opal,  (General 
Attorney.  1416  Dodge  Street,  Room  830, 
Omaha.'NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
IS  void  ab  initio. 

Public  use  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  6,  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen 

Vernon  A.  Williams, 
Secretary. 
[PR  Doc   96-20481  Filed  8-9-96;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Proposed  Collection;  Comment 
Request 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Treasury. 
ACTION:  Notice 

SUMMARY:  In  order  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
proposed  extensions  of  information 
collection  requirements,  the  Financial 
Crimes  Enforcement  Network 
("FinCEN")  is  soliciting  comments  on 


*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  .'\ssist  .  4  I.C.C  2d  164  (1987). 

'  The  Board  will  accept  late-filed  trail  use 
requRst,s  so  long  d.s  rhp  abaridonmen!  has  not  been 
consummated  and  t!ie  atMndonmg  railroad  is 
willing  to  negotiate  an  agreement. 
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the  information  collected  on  currency 
transactions  involving  financial 
institutions  under  the  Bank  Secrecy  Act 
regulations  on  Internal  Revenue  Service 
P~orm  4789,  Currency  Transaction 
Report  l-(JTR"). 

DATES:  Submit  written  comments  by 
October  11.  1996. 

ADDRESSES:  Direct  all  vmtten  comments 
to  the  Financial  Crimes  Enforcement 
Network.  Office  of  Pegu!ator\^  PoUcy 
and  Enforcement,  Attn.;  CTR 
Comments,  Suite  200,  2070  Chain 
Bridge  Road.  Vienna.  \'A  22182-2536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  should  be 
directed  to  Charies  D.  Klingman.  Office 
of  Financial  Institutions  Policy,  at  (703) 
905-3920;  Cynthia  A.  Langwiser,  "* 

Attorney-Advisor,  Office  of  Legal 
Counsel,  at  (703)  905-3590.  A  copy  of 
the  CTR  form,  as  well  as  all  other  forms 
required  by  the  Bank  Secrecy  Act,  can 
be  obtained  through  the  Internet  at 
http://www.irs.ustreas.gov/prod/ 
forms_pubs/fonns.html. 
SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  Act,  Titles  I  and  II  of  Pub.  L. 
91-508,  as  amended,  codified  at  12 
U.S.C.  1829b,  12  U.S.C.  1951-1959.  and 
31  U.S.C.  5311-5314.  5316-5330, 
authorizes  the  Secretary  of  the  Treasury, 
j'nter  alia,  to  issue  regulations  requiring 
records  and  reports  that  are  determined 
to  have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters. 
Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5314,  5316-5330) appear  at  31 
CFR  Part  103.  The  authority  of  the 
Secretary  to  administer  the  Bank 
Secrecy  .^ct  regulations  has  been 
delegated  to  the  Director  of  FinCEN. 

The  Bank  Secrecy  Act  specifically 
provides  the  Secretary  the  authority  to 
issue  regulations  that  require  a  report 
when  "a  domestic  financial  institution 
is  involved  in  a  transaction  for  the 
payment,  receipt,  or  transfer  of  United 
States  coins  or  currency  (or  other 
monetary  instruments  the  Secretary  of 
the  Treasury  prescribes),  in  an  amount, 
denomination,  or  amount  and 
denomination,  or  under  circumstances 
the  Secretary  prescribes  .  .  ,  ."  31  U.S.C. 
5313(a).  The  authonty  of  31  U.S.C. 
531 3{a]  has  been  implemented  through 
regulations  promulgated  at  31  CFR 
103.22  and  through  the  instructions  to 
the  Currencv  Transaction  Report. 
Internal  Revenue  Sennce  Form  4789. 

Information  collected  on  the  CTR  is 
made  available,  in  accordance  with 
stricl  safeguards,  to  appropriate  criminal 
law  enforcement  and  regulators 
personnel  in  the  official  performance  of 
their  duties.  The  information  contained 


is  of  use  in  investigations  involving 
international  and  domestic  money 
laundering,  tax  evasion,  fraud,  and  other 
financial  crimes. 

This  noti::e  does  not  propose  any 
change  to  the  current  text  of  the 
Currency  Transaction  Report  or  to  its 
instructions.  However.  FinCEN  intends 
to  replace  the  current  0MB  Control 
Number  for  this  collection  requirement 
(1545-0183)  with  a  new  OMB  Control 
Number,  150&-O004.  FinCEN  believes 
that  by  centralizing  responsibility  for 
Bank  Secrecy  Act  informadon  collection 
requirements,  it  vnll  be  easier  to 
maintain  oversight  over  the  collection 
requirement.  Accordingly,  this 
collection  requirement  notice  is  in  the 
form  of  an  extension,  and  if  approved, 
the  existing  OMB  Control  Number 
1545-0183  for  this  collection 
requirement  wdll  be  withdravra,  so  as  to 
avoid  dupUcation. 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  on  Form 
4789  is  presented  to  assist  those  p>ersons 
wishing  to  comment  on  the  information 
collection.  (The  number  of  respondents 
has  significantly  varied  each  year;  the 
estimates  below  are  based  on  an 
average.) 
Title:  Currency  Transaction  Report 
Form  Number:  IRS  Form  4789 
OMB  Number:  1506-0004. 
Description  of  Respondents:  All 
United  States  fii^ncial  institutions, 
other  than  casinos. 

Estimated  Number  of  Respondents: 
10,000.000. 
Frequency:  As  required. 
Estimate  of  Burden:  Reporting  average 
of  19  minutes  per  response; 
recordkeeping  average  of  5  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden  estimate 
=  3,166,667  hours;  recordkeeping 
burden  estimate  =  833,333  hours. 
Estimated  combined  total  of  4.000,000 
hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $80,000,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

T}j>e  of  Request:  Extension. 
FinCFrN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 
is  necessan.'  for  the  proper  performance 
of  the  mission  of  FmCE.N,  including 
whether  the  information  shall  have 
practical  utility:  i^)  the  accuracy  of 
FmCEN's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utihty,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts:  (1) 
any  additional  costs  associated  with 
repKJrting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

Responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  August  6,  1966. 

Stanley  E.  Morris, 

Director.  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  96-20495  Filed  S-&-96:  8:45  am] 
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Proposed  Collection   Comment 
Request 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Treasury. 

ACTION:  Notice. 

SUMMARY:  In  order  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
proposed  extensions  of  information 
collection  requirements,  the  Financial 
Crimes  Enforcement  Network 
("FinCEN")  is  soUciting  pubUc 
comments  on  the  information  collected 
on  currency  and  monetary  instrument 
transportation  involving  individuals 
under  the  Bank  Secrecy  Act  regulations 
on  U.S.  Customs  Service  Form  4790, 
Report  of  International  Transportation 
of  Currency  or  Monetary  Instruments 
("CMIR"). 

DATES:  Submit  written  comments  by 
October  11,  1996. 

ADDRESSES:  Direct  all  written  comments 
to  the  Financial  Crimes  Enforcement 
Network,  Office  of  Regulatory  Policy 
and  Enforcement,  Attn.:  CMIR 
Comments,  Suite  200,  2070  Chain 
Bridge  Road,  Vienna,  VA  22182-2536. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  stiould  be 
directed  to  Charles  D  Klingman,  Office 
of  Financial  Institutions  Policy,  at  (703) 
905-3920;  or  Cynthia  A.  Langwiser, 
Attomev- Advisor,  Office  of  Legal 
Counsel,  at  (703)  905-3590.  A  copy  of 
the  CMIR  form,  as  well  as  all  other 
forms  required  by  the  Bank  Secrecy  Act, 
can  be  obtained  through  the  Internet  at 
http://www.irs.ustreas.gov/prod/ 

forms pubs/forms.html. 

SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  .Act.  Titles  i  and  II  of  Pub.  L. 
91-508,  as  amended,  codified  at  12 
U.S.C.  1829b.  12  U.S.C.  1951-1959.  and 
31  U.S.C.  5311-5314, 5316-5330, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
records  and  reports  that  are  determined 
to  have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters. 
Regulations  implementing  Title  11  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5314,  5316-5330) appear  at  31 
CFR  Part  103.  The  authority  of  the 
Secretary'  to  administer  the  Bank 
Secrecy  Act  regulations  has  been 
delegated  to  the  Director  of  FinCEN. 
The  Bank  Secrecy  Act  specifically 
states  that  "a  person  or  an  agent  or 
bailee  of  the  person  shall  file  a  report 
•   *   •  when  the  person,  agent,  or  bailee 
knowingly — (1)  Transports,  is  about  to 
transport,  or  has  transported,  monetary 
instruments  of  more  than  $10,000  at  one 
time — (A)  from  a  place  in  the  United 
States  to  or  through  a  place  outside  the 
United  States;  or  (B)  to  a  place  in  the 
United  States  from  or  through  a  place 
outside  the  United  States;  or  (2)  receives 
monetary  instruments  of  more  than 
$10,000  at  one  time  transported  into  the 
United  States  from  or  through  a  place 
outside  the  United  States."  31  U.S.C. 
5316(a).  The  requirement  of  31  U.S.C. 
5316(a)  has  been  implemented  through 
regulations  promulgated  at  31  CFR 
103.23  and  through  the  instructions  to 
the  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments,  U.S.  Customs  Service  Form 
4790. 

Information  collected  on  the  CMIR  is 
made  available,  in  accordance  with 
strict  safeguards,  to  appropriate  criminal 
law  enforcement  and  regulatory 
personnel  in  the  official  performance  of 
their  duties.  The  information  contained 
is  of  use  in  investigations  involving 
international  and  domestic  money 
laimdering,  tax  evasion,  fraud,  and  other 
financial  crimes. 

This  notice  does  not  propose  any 
change  to  the  current  text  of  the  Report 
of  International  Transportation  of 
Currency  or  Monetary  Instruments  or  to 


its  instructions.  However,  FinCEN 
intends  to  replace  the  current  0MB 
Control  Number  for  this  collection 
requirement  (1515-0079)  with  a  new 
OMB  Control  Number,  1506-0005 
FinCEN  believes  that  by  centralizing 
responsibility  for  Bank  Secrecy  Act 
information  collection  requirements,  it 
will  be  easier  to  maintain  oversight  over 
the  collection  requirement.  Accordingly, 
this  collection  requirement  notice  is  in 
the  form  of  an  extension,  and  if 
approved,  the  existing  OMB  Control 
Number  1515-0079  for  this  collection 
requirement  will  be  vsrithdrawn,  so  as  to 
avoid  duplication. 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  on  U.S. 
Customs  Service  Form  4790  is  presented 
to  assist  those  persons  wishing  to 
comment  on  the  information  collection. 
(The  number  of  respondents  has 
significantly  varied  each  year;  the 
estimates  below  are  based  on  an 
average.) 

Title:  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments. 

Form  Number:  U.S.  Customs  Service 
Form  4790. 

OMB  Number:  1506-0005. 

Description  of  Respondents:  All 
persons. 

Estimated  Number  of  Respondents: 
200,000. 

Frequency:  As  required. 

Estimate  of  Burden:  Reporting  average 
of  13  minutes  per  response; 
recordkeeping  average  of  2  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden  estimate 
=  43,333  hours;  recordkeeping  burden 
estimate  =  6,667  hoiu-s.  Estimated 
combined  total  of  50,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $1,000,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Review:  Extension. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
Technology. 

In  addition,  the  Paperwork  Reduction 
.'\ct  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate  In 
this  connection.  FinCEN  requests 
commenters  to  identifv'  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts;  (1) 
Any  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 
•  Responses  to  this  notice  vdll  be 
summarized  and  included  in  FinCEN's 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated;  August  6.  1996. 
Stanley  E.  Morris, 

Director.  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  96-20496  Filed  8-9-96:  8:45  am] 
BILUNQ  CODE  482<M)3-P 


Proposed  Collection;  Comment 
Request 

AGENCY:  Financial  Crimes  Enforcement 
Network.  Treasury. 
ACTION:  Notice. 

summary:  In  order  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
proposed  extensions  of  information 
collection  requirements,  the  Financial 
'Crimes  Enforcement  Network 
("FinCEN")  is  soliciting  comments  on 
the  information  collected  on  currency 
transactions  involving  casinos  under  the 
Bank  Secrecy  Act  regulations  on 
Internal  Revenue  Service  Form  8362, 
Currency  Transaction  Report  bv  Casinos 
("CTR-C"). 

DATES:  Submit  written  comments  by 
October  11. 1996. 

ADDRESSES:  Direct  all  written  comments 
to  the  Financial  Crimes  Enforcement 
Network,  Office  of  Regulatory  Policy 
and  Enforcement,  Attn.;  CTR-C 
Comments,  Suite  200,  2070  Chain 
Bridge  Road.  Vienna.  VA  22182-2536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  should  be 
directed  to  Leonard  Senia.  Office  of 
Financial  Institutions  Policy,  at  (703) 
905-3931;  Charles  D.  Klingman,  Office 
of  Financial  Institutions  Policy,  at  (703) 
905-3920;  or  Cynthia  A,  Langwiser, 
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Attorney-Advisor,  Office  of  Legal 
Counsel,  at  (703)  905-3590.  A  copy  of 
the  CTR-C  form,  as  well  as  all  other 
forms  required  by  the  Bank  Secrecy  Act, 
can  be  obtained  through  the  Internet  at 
http,  'www.irs.ustreas.gov/prod/ 
forms  __pubs/forms. html. 
SUPPLEMENTARY  INFORMATION:  The  Bank 
Secret :v  .-\rt,  Titles  i  and  II  of  Pub.  L. 
91-508  as  amended,  codified  at  12 
U.S.C.  1829b,  12  U.S.C.  1951-1959,  and 
31  U.S.C.  5311-5314.  5316-5330. 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
records  and  reports  that  are  determined 
to  have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters. 
Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5314,  5316-5330) appear  at  31 
CFR  Part  103.  The  authority  of  the 
Secretary  to  administer  the  Bank 
Secrecy  Act  regulations  has  been 
delegated  to  the  Director  of  FinCEN. 

The  Bank  Secrecy  Act  specifically 
provides  the  Secretary  the  authority  to 
issue  regulations  that  require  a  report 
when  "a  domestic  financial  institution 
is  involved  in  a  transaction  for  the 
payment,  receipt,  or  transfer  of  United 
States  coins  or  currency  (or  other 
monetary  instruments  the  Secretary  of 
the  Treasury  prescribes),  in  an  amount, 
denomination,  or  amount  and 
denommation,  or  under  circumstances 
the  Secretary  prescribes  *   *   *."  31 
U.S.C.  5313(a).  The  Bank  Secrecy  Act 
also  provides  the  Secretary  with  the 
explicit  authority  to  define  casinos  as 
fmanciai  institutions.  31  U.S.C. 
5312(a)(2)(X).  SeeSlCFR 
103.11(n)(7)(i).  The  authority  of  31 
U.S.C.  5313(a)  has  been  implemented 
through  regulations  promulgated  at  31 
CFR  103.22  and  through  the  instructions 
to  the  Currency  Transaction  Report  by 
Casinos,  Internal  Revenue  Service  Form 
8362. 

Information  collected  on  the  CTR-C  is 
made  available,  in  accordance  with 
strict  safeguards,  to  appropriate  criminal 
law  enforcement  and  regulatory 
personnel  Ln  the  official  performance  of 


their  duties.  The  information  contained 
is  of  use  in  investigations  involving 
international  and  domestic  money 
laundering,  tax  evasion,  fraud,  and  other 
financial  crimes. 

This  notice  does  not  propose  any 
change  to  the  ciurent  text  of  the 
Currency  Transaction  Report  by  Casinos 
or  to  its  instructions.  However,  FinCEN 
intends  to  replace  the  current  OMB 
Control  Number  for  this  collection 
requirement  (1545-0906)  with  a  new 
OMB  Control  Number.  1506-0003. 
FinCEN  believes  that  by  centralizing 
responsibility  for  Bank  Secrecy  Act 
information  collection  requirements,  it 
will  be  easier  to  maintain  oversight  over 
the  collection  requirement.  Accordingly, 
this  collection  requirement  notice  is  in 
the  form  of  an  extension,  and  if 
approved,  the  existing  OMB  Control 
Number  1545-0906  for  this  collection 
requirement  will  be  withdrawn,  so  as  to 
avoid  duplication. 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A).  and  its 
implementing  regulations.  5  CFR  1320. 
the  following  information  concerning 
the  collection  of  information  on  Form 
8362  is  presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection.  (The  number  of  respondents 
has  significantly  varied  each  year;  the 
estimates  below  are  based  on  an 
average.) 

Title:  Currency  Transaction  Report  by 
Casinos. 

Form  Number:  IRS  Form  8362. 

OMB  Number:  1506-0003. 

Description  of  Respondents:  All 
United  States  casinos. 

Estimated  Number  of  Respondents: 
125.000. 

Frequency:  As  required. 

Estimate  of  Burden:  Reporting  average 
of  19  minutes  per  response; 
recordkeeping  average  of  5  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden  estimate 
=  39,583  hours;  recordkeeping  burden 


estimate  =  10,417  hours.  Estimated 
combined  total  of  50,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
pubUc  is  estimated  to  be  $1,000,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Request:  Extension. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN 's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus.  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenlers  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts;  (1) 
any  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

Responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  August  6, 1996. 
Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 

Networic. 

(FR  Doc.  96-20497  Filed  8-9-96;  8:45  am) 

BILLING  CODE  4S20-0»-P 


41836 


Corrections 


Federal  Register 

Monaa\     August    ii,    199*i 


"hts  sectioT'  of  the  -£[;tRAL_  hEQISTER 
contains  edrtofiai  corrections  c'  Dfevious:. 
putAsheO  Prestoentiai   Rjie   '^'oposed  Rute, 
and  Notice  docurients   'nese  corrections  are 
Dfepared  by  the  Office  of  tne  federal 
Register   Agercy  prepareO  corrections  are 
■ssued  as  signed  docur^ents  and  appear  in 
trie  cippropnate  docuroeni  categories 
elsewhere  m  the  issue 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Agency 

21  CFR  Parts  1309,  1310  and  1313 

(DEA-138F1 

aiN  1117-AA32 

Removal  of  Exemption  for  Certatr 
Psaudo«phedfine  Products  Marketer 
Under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FD4C  Act) 
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and  Submittal  of  Implementation  Plans; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[AH-FRL-6531-8] 
RIN  2060-AS01 

Requirements  for  Preparation, 
Adoption,  and  Submittai  of 
implementation  Plans 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  Though  codified  as  appendix 
W  in  Julv  1993,  the  Guideline  on  Air 
Quaiitv  Models  ["Guideline")  had  never 
been  properly  organized  to  conform 
with  the  CFR  format  (which  features 
sequentially  numt)ered  paragraphs) 
imposed  by  the  Office  of  the  Federal 
Register.  Thus,  this  direct  final  rule 
repubUshes  the  Guideline  to  reflect  the 
format  appropriate  for  appendix  W.  In 
addition,  reference  lists  are  alphabetized 
and  updated,  technical  contacts  and 
availability  for  models  are  updated,  and 
typographical  errors  are  corrected.  Two 
new  models  presented  at  the  6th 
Conference  on  Air  Quality  Modeling 
(.August  1995)  are  added  to  Guideline 
appendix  B  for  case-by-case  use;  several 
outdated  models  are  removed  from 
appendix  B.  .Appendix  A  models 
considered  to  be  "obsolete"  (i.e., 
CRSTER  &  MPTER,  replaced  by  ISC3) 
are  removed,  as  is  Table  4-1.  In 
addition,  minor  amendments  to  40  CFR 
51.112,  51.160,  51.166.  and  52.21  are 
necessary  to  bring  respective  references 
to  appendix  W  up  to  date. 
DATES:  This  rule  is  effective  October  11, 
1996  unless  notice  is  received  by 
September  11,  1996  that  adverse  or 
critical  comments  will  be  submitted  or 
that  an  opportunity  to  submit  such 
comments  at  a  public  hearing  is 
requested.  If  such  comments  or  a 
request  for  a  public  hearing  are  received 
by  the  Agency.  EPA  will  then  publish  a 
subsequent  Federal  Register  document 
withdrawing  from  this  action  only  those 
amendments  which  are  specifically 
listed  in  those  comments  or  in  the 
request  for  a  public  hearing. 
ADDRESSES:  Substantial  adverse  or 
critical  comments  may  be  sent  to  Docket 
.No.  A-96-39  at  the  following  address: 
Air  Docket  (6102),  Room  M-1500, 
Waterside  Mall.  U.S.  Environmental 
Protection  .A.gency.  401  M  Street,  S.W., 
Washington.  DC.' 20460.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m  ,  Monday  through  Friday,  at  the 
address  above.  Please  furnish  duplicate 
comments  to  Tom  Coulter,  Air  duality 


Modeling  Group,  U.S.  Environmental 
Protection  Agency  (MD-14),  Research 
Triangle  Park.  NC  27711. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Tikvart,  Leader,  Air  Quality 
Modeling  Group  (MD-14),  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711; 
telephone  (919)  541-5561  or  C.  Thomas 
Coulter,  telephone  (919)  541-0832. 

SUPPLEMENTARY  INFORMATION: 

Background  ' 

The  purpose  of  the  Guideline  is  to 
promote  consistency  in  the  use  of 
modeling  within  the  air  management 
process.  The  Guideline  provides  model 
users  with  a  common  basis  for 
estimating  pollution  concentrations, 
assessing  control  strategies  and 
specifying  emission  limits;  these 
activities  are  regulated  at  40  CFR 
51.112,  51.117,  51.150.  51.160,  51,166. 
and  51.21.  The  Guideline  was  originally 
published  in  April  1978.  It  was 
incorporated  by  reference  in  the 
regulations  for  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 
in  Jime  1978.  The  Guideline  was 
subsequently  revised  in  1986,  and  later 
updated  with  supplement  A  in  1987  and 
supplement  B  in  July  1993.  The 
revisions  in  supplement  B  included 
techniques  and  guidance  for  situations 
where  specific  procedures  had  not 
previously  been  available,  and  also 
improved  several  previously  adopted 
techniques.  As  mentioned  before,  the 
Guideline  was  pubUshed  as  appendix  W 
to  40  CFR  part  51  when  supplement  B 
was  promulgated. 

During  the  public  comment  period  for 
supplement  B,  EPA  received  requests  to 
consider  several  additional  new 
modeling  techniques  and  suggestions 
for  enhanced  technical  guidance. 
However,  because  there  was  not 
sufficient  time  for  the  public  to  review 
the  new  techniques  and  technical 
guidance  before  promulgation  of 
supplement  B,  the  new  models  and 
enhanced  technical  guidance  could  not 
be  included  in  the  supplement  B 
rulemaking.  Thus,  in  a  subsequent 
regulatory  proposal,  EPA  proposed  to 
further  revise  the  Guideline  with 
supplement  C  and  sought  public 
comment  on  four  specific  items.  After 
reviewing  and  addressing  public 
comments,  EPA  promulgated  the  last 
revision  in  August  1995. 


'  In  reviewing  this  preamble,  note  that  appendix 
W  IGuideline]  itself  contains  several  appendices 
which  are  mentioned.  Appendix  A  is  the  repository 
for  preferred  models,  while  appendix  B  is  the 
repository  for  alternate  models  justified  for  use  on 
a  case-by-case  basis. 


Final  Action 

Todays  action  repubhshes  appendix 
W  to  40  CFR  part  51  and,  in  large  part, 
is  pursuant  to  an  agreement  between 
EPA  and  the  Office  of  the  Federal 
Register  (OFR)  to  reorganize  appendix 
W  to  conform  with  normal  CFR  format 
imposed  by  OFR.  This  reorganization 
mainly  involves  the  systematic 
identihcation  of  paragraphs,  in  this  case 
using  sequential  letters  of  the  alphabet. 
As  a  practical  matter,  such  a  format 
should  facilitate  the  process  by  which 
future  revisions  of  appendix  W  are 
made,  in  which  reference  to  specific 
paragraphs  can  be  more  easily  made. 
Because  the  appendices  (A,  B.  and  C)  do 
not  inherently  lend  themselves  to  the 
sequencing  structure  imposed  on  the 
rest  of  appendix  W.  these  appendices 
are  organized  much  as  they  have  been 
in  the  past.  EPA  has  made  em  agreement 
with  OFR  that,  when  future  revisions 
become  necessary  to  appendix  A  or  B. 
the  entire  model  description  will  be  set 
out  in  the  amendatory  instruction. 
Likevdse,  appendix  C  would  be  set  out 
in  its  entirety. 

Another  element  of  this  action 
involves  models  that  are  listed  in 
appendix  B  (summaries  of  Alternative 
Air  quality  Models)  of  appendix  W, 
which  are  available  for  use  on  a  case-by- 
case  basis.  Of  the  31  models  currently 
listed  in  appendix  B,  14  have  been 
identified  for  removal  because  they  have 
seen  little  or  no  use  in  recent  years  and 
have  been  superseded  by  other 
modeling  techniques.  Prior  to  this 
deletion  effort,  respective  model 
developers  were  contacted  and  they 
concurred.  The  deleted  models  are:  Air 
Quahty  Display  Model  (AQDM).  Air 
Resources  Regional  Pollution 
Assessment  (ARRPA)  Model.  APRAC-3/ 
MOBILE  1  Emissions  and  Diffusion 
Modeling  Package  (APRAC-3). 
COMPTER,  HIWAY-2,  Integrated  Model 
for  Plumes  and  Atmospheric  Chemistry 
in  Complex  Terrain  (IMPACT),  Models 
3141  and  4141.  MULTIMAX.  Pacific  Gas 
and  Electric  PLUME5  Model.  PLMSTAR 
Air  Quality  Simulation  Model.  Random- 
walk  Advection  and  Dispersion  Model 
(RADM).  Regional  Transport  Model 
(RTM-n).  Texas  CUmatological  Model 
(TCM-2)  and  Texas  Episodic  Model 
(TEM-8). 

Two  models  were  presented  by  their 
respective  developers  at  the  6th 
Conference  on  Air  QuaUty  Modeling. 
August  9-10. 1995  in  Washington,  D,C., 
as  candidates  for  appendix  B.  One  of 
these  models  is  HOTMAC/RAPTAD,  a 
mesoscale  meteorological/transport  and 
diffusion  model  system.  HOTMAC. 
Higher  Order  Turbulence  Model  for 
Atmospheric  Circulation,  is  a  mesoscale 
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weather  prediction  model  that  forecasts 
wind,  temperature,  humiditv.  and 
atmospheric  turbulence  distributions 
over  complex  surface  conditions. 
RAPTAD.  Random  Puff  Transport  and 
Diffusion,  is  a  Lagrangian  random  puff 
model  that  is  used  to  forecast  transport 
and  diffusion  of  airborne  materials  over 
complex  terrain  The  other  model. 
PANACHE,  is  an  Eulerian  [and 
Lagrangian  for  particulate  matter),  3- 
dimensional  finite  volume  fluid 
mechanics  model  designed  to  simulate 
continuous  and  short-tenn  pollution 
dispersion  in  the  atmosphere,  in  simple 
or  complex  terrain.  In  the  docket 
established  for  the  6th  Conference,  no 
adverse  public  comments  were  received 
during  the  comment  period  that 
followed.  EPA  is  therefore  adding 
HOTMAG'RAPTAD  and  PANACHE  to 
appendix  B. 

Two  models  in  appendix  A 
{Summaries  of  Preferred  Air  quality 
Models)  of  appendix  W.  Multiple  Point 
Gaussian  Dispersion  Algorithm  with 
Terram  .adjustment  [MPTER)  and  Single 
Source  (CRSTER)  Model,  have  long  been 
known  to  be  virtually  superseded  by  the 
Industrial  Source  Complex  (ISC)  Model. 
Accordingly.  EPA  believes  it  is 
appropriate  to  remove  these  models 
from  appendix  .•\.  Conforming  edits 
have  been  made  to  appendix  VV  sections 
2.2.  3.2.2,  4.1,  7.2.2,  and  9.3.4.2  where 
references  to  either  MPTER.  CRSTER,  or 
both  occurred  With  this  removal,  it 
appears  to  EPA  that  appendix  W  may  be 
simplified  by  removing  Table  4—1  as 
well,  and  this  was  done.  Conforming 
edits  have  been  made  to  appendix  W 
section  4.2.2  which  referenced  Table  4- 
1,  and  to  section  7.2.2  to  note  that  COM 
2.0  may  be  used  for  long-term 
applications,  while  R.AM  may  be  used 
for  short-term  applications. 

In  addition,  there  were  several 
typographical  errors  which  appeared 
when  the  appendix  was  first  pubUshed 
in  the  Federal  Register  in  1993:  these 
errors  have  been  corrected  Appendices 
A  and  B  of  appendix  W  referenced  page 
numbers  which  were  incorrect 
(conforming  with  the  earlier  edition  of 
the  Guideline,  when  it  was  incorporated 
by  reference  and  maintained  as  a 
separate  EPA  document):  these  errors 
have  been  corrected.  Reference  hsts.  i.e.. 
A.REF  and  B.REF,  have  been 
alphabetized  and  updated  as  a  result  of 
the  model  deletions  discussed  above. 
The  Availability  and  (where 
appropriate)  Technical  Contact  sections 
have  been  updated,  as  well.  Elements  of 
the  technical  description  of  some 
apjjendix  B  models  have  been  updated 
to  reflect  current  status. 

Minor  amendments  to  40  CFR  51.112, 
51.160,  51.166,  and  52.21  are  necessary- 


to  update  respective  references  to 
appendix  W.  The  paragraphs  generally 
maike  reference  to  "supplements"  which 
are  no  longer  used  as  vehicle  for 
revision.  Also,  NTIS  is  no  longer  an 
agent  of  distribution  for  the  Guideline. 

Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866 
(58  FR  51735  (October  4,  1993)],  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB)  and 
the  requirements  of  the  Executive  Order, 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  aiuiual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Order. 

It  has  been  determined  that  this  rule 
is  not  a  'significant  regulatory  action" 
under  the  terms  of  E.O.  12866  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  on  1980.  44 
U.S.C.  3501  etseq 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.]  requires  EPA  to 
consider  potential  impacts  of 
regulations  on  small  "entities".  The 
direct  final  action  taken  today  is  a 
supplement  to  the  final  rule  that  was 
published  on  luly  20.  1993  (58  FR 
38816).  As  described  earlier  in  this 
preamble,  the  re\asions  here 
promulgated  merely  update  and 
reformat  appendix  VV  to  40  CFR  Part  51, 
update  references  to  that  appendix  in 
several  places  in  Part  51  and  52.  and 
impose  no  new  regulatory-  burdens.  As 
such,  there  will  be  no  additional  impact 
on  small  entities  regarding  reponing. 
recordkeeping.  compUance 


requirements,  as  stated  in  the  final  rule 
(aforementioned).  Furthermore,  this 
final  rule  does  not  dupUcate,  overlap,  or 
conflict  with  other  federal  rules.  Thus, 
pursuant  to  the  provisions  of  5  U.S.Q 
605(b).  EPA  hereby  certifies  that  the 
attached  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  such  entities. 

D.  Submission  to  Congress  and  the 
Genera]  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register,  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

E.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act",  Pub.  L. 
104-4),  signed  into  law  on  March  22, 
1995,  EPA  must  prepare  a  budgetary 
impact  statement  to  accompany  any 
proposed  or  final  rule  that  includes  a 
Federal  mandate  that  may  result  in 
estimated  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  milUon  or  more. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  estabUsh  a 
plan  for  informing  and  advising  any 
small  govenunents  that  may  be 
significantly  or  uniquely  impwcted  by 
the  rule. 

EPA  has  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  ^at  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subjects 

40  CFR  Part  51 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Ozone,  Sulfur  oxides, 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Hydrocarbons,  Carbon 
monoxide. 
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40CFR  Part  5  J 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 

Dated   !une  26,  1996. 
Carol  .M.  Browner. 
Administrator. 

Parts  51  and  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION.  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  §51.112  is  amended  by  revising 
paragraph  (a)(1)  and  the  first  sentence  of 
paragraph  (a)(2)  to  read  as  follows: 

§51.112    Demonstration  of  adequacy 

•    (a)*   '   * 

(1)  The  adequacy  of  a  control  strategy 
shall  be  demonstrated  by  means  of 
applicable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  appendix  W  of  this  part  (Guideline 
on  Air  Quality  Models). 

(2)  Where  an  air  quality  model 
specified  in  appendix  W  of  this  part 
(Guideline  on  Air  Quality  Models)  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted. 


3.  S  51.160  is  amended  by  revising 
paragraph  (f)(1)  and  the  first  sentence  of 
paragraph  (f)(2)  to  read  as  follows: 

§51.160     Legally  enforceable  procedures. 

*  A  «  *  « 

(1)  All  applications  of  air  quality 
modeling  involved  in  this  subpart  shall 
be  based  on  the  applicable  models,  data 
bases,  and  other  requirements  specified 
in  appendix  W  of  this  part  (Guideline 
on  Air  Quality  Models). 

(2)  Where  an  air  quality  model 
specified  in  appencUx  W  of  this  part 
(Guideline  on  Air  Quality  Models)  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted. 


4 .  §  5 1 . 1 66  is  amended  by  revising 
paragraph  (1)(1)  and  the  first  sentence  of 
paragraph  (1)(2)  to  read  as  follows: 

§51.166    Prevention  of  significant 
deterioration  of  air  quality. 


(11  All  applications  of  air  quality 
modeling  involved  in  this  subpart  shall 
be  based  on  the  appUcable  models,  data 


bases,  and  other  requirements  specified 
in  appendix  W  of  this  part  (Guideline 
on  Ak  Quahty  Models). 

(2)  Where  an  air  quality  model 
specified  in  appendix  VV  of  this  part 
(Guideline  on  Air  Quality  Models)  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted. 


5.  Appendix  W  to  Part  51  revised  to 
read  as  follows: 

\ppendix  W  to  Part  51 — Guideline  on 
Air  Quality  Models 

Preface 

a.  Industry  and  control  agencies  have  long 
expressed  a  need  for  consistency  in  the 
application  of  air  quality  models  for 
regulatory  purposes.  In  the  1977  Clean  Air 
Act,  Congress  mandated  such  consistency 
and  encouraged  the  standardization  of  model 
applications.  The  Guideline  on  Air  Quality 
Models  (hereafter.  Guideline)  was  first 
published  in  April  1978  to  satisfy  these 
requirements  by  specifying  models  and 
providing  guidance  for  their  use.  The 
Guideline  provides  a  common  basis  for 
estimating  the  air  quality  concentrations  used 
in  assessing  control  strategies  and  developing 
emission  limits. 

b.  The  continuing  development  of  new  air 
quality  models  in  response  to  regulatory 
requirements  and  the  expanded  requirements 
for  models  to  cover  even  more  complex 
problems  have  emphasized  the  need  for 
periodic  review  and  update  of  guidance  on 
these  techniques.  Four  primary  on-going 
activities  provide  direct  input  to  revisions  of 
the  Guideline.  The  first  is  a  series  of  annual 
EPA  workshops  conducted  for  the  purpose  of 
ensuring  consistency  and  providing 
clarification  in  the  application  of  models. 
The  second  activity,  directed  toward  the 
improvement  of  modeling  procedures,  is  the 
coojjerative  agreement  that  EPA  has  with  the 
scientific  community  represented  by  the 
American  Meteorological  Society.  This 
agreement  provides  scientific  assessment  of 
procedures  and  proposed  techniques  and 
sftonsors  workshops  on  key  technical  issues. 
The  third  activity  is  the  solicitation  and 
review  of  new  models  from  the  technical  and 
user  community.  In  the  March  27,  1980 
Federal  Register,  a  procedure  was  outlined 
for  the  submittal  to  EPA  of  privately 
developed  models.  After  extensive  evaluation 
and  scientific  review,  these  models,  as  well 
as  those  made  available  by  EPA,  are 
considered  for  rec6gnition  in  the  Guideline. 
The  fourth  activity  is  the  extensive  on-going 
research  efforts  by  EPA  and  others  in  air 
quality  and  meteorological  modeling. 

c.  Based  primarily  on  these  four  activities, 
this  document  embodies  all  revisions  to  the 
Guideline  Although  the  text  has  been  revised 
from  the  original  1978  guide,  the  present 
content  and  topics  are  similar.  As  necessar\  , 
new  sections  and  topics  are  included.  EPA 
does  not  make  changes  to  the  guidance  on  a 
predetermined  schedule,  but  rather  on  an  as 
needed  basis.  EPA  believes  that  revisions  of 
the  Guideline  should  be  timely  and 
responsive  to  user  needs  and  should  involve 


public  participation  to  the  greatest  possible 
extent.  All  future  changes  to  the  guidance 
will  be  proposed  and  finalized  in  the  Federal 
Register  Information  on  the  current  status  of 
modeling  guidance  can  always  be  obtained 
fixim  EPA's  Regional  Offices. 
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1.0    Introduction 

a.  The  Guideline  recommends  air  quality 
modeling  techniques  that  should  be  applied 
to  State  Impiementation  Plan  (SIP)'  revisions 
for  existing  sources  and  to  new  source 
reviews^  including  prevention  of  significant 
deterioration  (PSD),^  It  is  intended  for  use  by 
EPA  Regional  Offices  in  judging  the 
adequacy  of  modeling  analyses  performed  by 
EPA,  State  and  local  agencies  and  by 


industry.  The  guidance  is  appropriate  for  use 
by  other  Federal  agencies  and  by  State 
agencies  with  air  quality  and  land 
management  responsibilities.  The  Guideline 
serves  to  identify,  for  all  interested  parties, 
those  techniques  and  data  bases  EPA 
considers  acceptable.  The  guide  is  not 
intended  to  be  a  compendium  of  modeling 
techniques.  Rather,  it  should  serve  as  a  basis 
by  which  air  quality  managers,  supported  by 
sound  scientific  judgment,  have  a  common 
measure  of  acceptable  technical  analysis. 

b.  Due  to  limitations  in  ihe  spatial  and 
temporal  coverage  of  air  quality 
measurements,  monitoring  data  normally  are 
not  sufTicient  as  the  sole  basis  for 
demonstrating  the  adequacy  of  Amission 
limits  for  existing  sources.  Also,  the  impacts 
of  new  sources  that  do  not  yet  exist  can  only 
be  determined  through  modeling.  Thus, 
models,  while  uniquely  filling  one  program 
need,  have  become  a  primary  analytical  tool 
in  most  air  quality  assessments.  Air  quality 
measurements  though  can  be  used  in  a 
complementary  manner  to  dispersion 
models,  with  due  regard  for  the  strengths  and 
weaknesses  of  both  analysis  techniques. 
Measurements  are'f>articularly  useful  in 
assessing  the  accuracy  of  model  estimates. 
The  use  of  air  quality  measurements  alone 
however  could  be  preferable,  as  detailed  in 

a  later  section  of  this  document,  when 
models  are  found  to  be  unacceptable  and 
monitoring  data  with  sufficient  spatial  and 
temf>oral  coverage  are  available. 

c.  It  would  be  advantageous  to  categorize 
the  various  regulatory  programs  and  to  apply 
a  designated  model  to  each  proposed  source 
needing  analysis  under  a  given  program. 
However,  the  diversity  of  the  nation's 
topography  and  climate,  and  variations  in 
source  configurations  and  operating 
characteristics  dictate  against  a  strict 
modeling  "cookbook."  There  is  no  one  model 
capable  of  properly  addressing  all 
conceivable  situations  even  within  a  broad 
category  such  as  point  sources. 
Meteorological  phenomena  associated  with 
threats  to  air  quality  standards  are  rarely 
amenable  to  a  single  mathematical  treatment; 
thus,  case-by-case  analysis  and  judgment  are 
frequently  required.  As  modeling  efforts 
become  more  complex,  it  is  increasingly 
important  that  they  be  directed  by  highly 
comfjetent  individuals  with  a  broad  range  of 
experience  and  knowledge  in  air  quality 
meteorology.  Further,  they  should  be 
coordinated  closely  with  specialists  in 
emissions  characteristics,  air  monitoring  and 
data  processing.  The  judgment  of 
experienced  meteorologists  and  analysts  is 
essential. 

d.  The  model  that  most  accurately 
estimates  concentrations  in  the  area  of 
interest  is  always  sought.  However,  it  is  clear 
from  the  needs  expressed  by  the  States  and 
EPA  Regional  Offices,  by  many  industries 
and  trade  associations,  and  also  by  the 
deliberations  of  Congress,  that  consistency  in 
the  selection  and  application  of  models  and 
data  bases  should  also  be  sought,  even  in 
case-by-case  analyses.  Consistency  ensures 
that  air  quality  control  agencies  and  the 
general  public  have  a  common  basis  for 
estimating  pollutant  concentrations, 
assessing  control  strategies  and  spjecifying 


emission  limits.  Such  consistency  is  not. 
however,  promoted  at  the  expense  of  model 
and  data  base  accuracy.  This  guide  provides 
a  consistent  basis  for  selection  of  the  most 
accurate  models  and  data  bases  for  use  in  air 
quality  assessments. 

e.  Recommendations  are  made  in  this 
guide  concerning  air  quality  models,  data 
bases,  requirements  for  concentration 
estimates,  the  use  of  measured  data  in  lieu 
of  model  estimates,  and  model  evaluation 
procedures.  Models  are  identified  for  some 
specific  applications.  The  guidance  provided 
here  should  be  followed  in  all  air  quiality 
analyses  relative  to  State  Implementation 
Plans  and  in  analyses  required  by  EPA.  State 
and  local  agency  air  programs.  The  EPA  may 
approve  the  use  of  another  technique  that  can 
be  demonstrated  to  be  more  appropriate  than 
those  recommended  in  this  guide.  This  is 
Hisru.tsed  at  greater  length  in  Section  3.0.  In 
all  cases,  the  model  applied  to  a  given 
situation  should  be  the  one  that  provides  the 
most  accurate  representation  of  atmospheric 
transport,  dispersion,  and  chemical 
transformations  in  the  area  of  interest. 
However,  to  ensure  consistency,  deviations 
from  this  guide  should  be  carefully 
documented  and  fully  supported. 

f.  From  time  to  time  situations  arise 
requiring  clarification  of  the  intent  of  the 
guidance  on  a  specific  topic.  Periodic 
workshops  are  held  with  the  EPA  Regional 
Meteorologists  to  ensure  consistency  in 
modeling  guidance  and  to  promote  the  use  of 
more  accurate  air  quality  models  and  data 
bases.  The  workshops  serve  to  provide 
further  explanations  of  Guideline 
requirements  to  the  Regional  Offices  and 
workshop  repwrts  are  issued  with  this 
clarifying  information.  In  addition,  findings 
fit>m  on-going  research  programs,  new  model 
submittals,  or  results  from  model  evaluations 
and  applications  are  continuously  evaluated. 
Based  on  this  information  changes  in  the 
guidance  may  be  indicated, 

g.  All  changes  to  the  Guideline  must  follow 
rulemaking  requirements  since  the  Guideline 
is  codified  in  this  Appendix  W  of  Part  51. 
EPA  will  promulgate  proposed  and  final 
rules  in  the  Federal  Register  to  amend  this 
Appendix  W.  Ample  opfwrtunity  for  public 
comment  will  be  provided  for  each  proposed 
change  and  public  hearings  scheduled  if 
requested. 

h.  A  wide  range  of  topics  on  modeling  and 
data  bases  are  discussed  in  the  Guideline. 
Chapter  2  gives  an  overview  of  models  and 
their  appropriate  use.  Chapter  3  provides 
sptecific  guidance  on  the  use  of  "preferred" 
air  quality  models  and  on  the  selection  of 
alternative  techniques.  Chapters  4  through  7 
provide  recommendations  on  modeling 
techniques  for  application  to  simple-terrain 
stationary  source  problems,  complex  terrain 
problems,  and  mobile  source  problems. 
Spwcific  modeling  requirements  for  selected 
regulatory  issues  are  also  addressed.  Chapter 
8  discusses  issues  common  to  many 
modeling  analyses,  including  acceptable 
model  compxsnents.  Chapter  9  makes 
recommendations  for  data  inputs  to  models 
including  source,  meteorological  and 
background  air  quality  data.  Chapter  10 
covers  the  uncertainty  in  model  estimates 
and  how  that  information  can  be  useful  to  the 
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regulatory  decision-maker.  The  last  chapter 
summanzes  how  estimates  and 
measurements  of  air  quality  are  used  in 
assessing  source  impact  and  in  evaluating 
control  strategies 

i.  This  Appendix  W  itself  contains  three 
appendices:  A.  B.  and  C.  Thus,  when 
reference  is  made  to  "Appendix  A",  it  refers 
to  Appendix  A  to  this  Appendix  W. 
.\pp>endices  B  and  C  are  referenced  in  the 
same  way 

j.  .\ppendix  A  contains  summaries  of 
refined  air  quality  models  that  are 
"preferred"  for  specific  applications;  both 
EPA  models  and  models  developed  by  others 
are  included.  Appendix  B  contains 
summaries  of  other  refined  models  that  may 
be  considered  with  a  case-specific 
justification  Appendix  C  contains  a  checklist 
of  requirements  for  an  air  quality  analysis. 

2.0  Overview  of  Model  Use 

a.  Before  attempting  to  implement  the 
guidance  contained  in  this  appendix,  the 
reader  should  be  aware  of  certain  general 
information  concerning  air  quality  models 
and  their  use.  Such  information  is  provided 
in  this  section. 

2. 1  Suitability  of  Models 

a.  The  extent  to  which  a  specific  air  quality 
model  IS  suitable  for  the  evaluation  of  source 
impact  depends  upon  several  factors.  These 
include:  (1)  The  meteorological  and 
tofxjgraphic  complexities  of  the  area;  (2)  the 
level  of  detail  and  accuracy  needed  for  the 
analysis.  (3)  the  technical  competence  of 
those  undertaking  such  simulation  modeling; 
(4)  the  resources  available:  and  (5)  the  detail 
and  accuracy  of  the  data  base,  i.e.,  emissions 
inventory,  meteorological  data,  and  air 
quality  data.  Appropriate  data  should  be 
available  before  any  attempt  is  made  to  apply 
a  model.  A  model  that  requires  detailed, 
precise,  input  data  should  not  be  used  when 
such  data  are  unavailable.  However, 
assuming  the  data  are  adequate,  the  greater 
the  detail  with  which  a  model  considers  the 
spatial  and  temporal  variations  in  emissions 
and  meteorological  conditions,  the  greater 
the  ability  to  evaluate  the  source  im(>act  and 
to  distinguish  the  ejects  of  various  control 
strategies. 

b.  Air  quality  models  have  been  applied 
with  the  most  accuracy  or  the  least  degree  of 
uncertainty  to  simulations  of  long  term 
averages  in  areas  with  relatively  simple 
topography.  Areas  subject  to  major 
topographic  influences  experience 
meteorological  complexities  that  are 
extremely  difficult  to  simulate.  Although 
models  are  available  for  such  circumstances, 
they  are  frequently  site  specific  and  resource 
intensive.  In  the  absence  of  a  model  capable 
of  simulating  such  complexities,  only  a 
preliminary  approximation  may  be  feasible 
until  such  time  as  better  models  and  data 
bases  become  available. 

c.  Models  are  highly  specialized  tools. 
Competent  and  experienced  f>ersonnel  are  an 
essential  prerequisite  to  the  successful 
application  of  simulation  models.  The  need 
for  specialists  is  critical  when  the  more 
sophisticated  models  are  used  or  the  area 
being  investigated  has  complicated 
meteorological  or  topographic  features.  A 
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model  applied  improperly,  or  with 
inappropriately  chosen  data,  can  lead  to 
serious  misjudgments  regarding  the  source 
impact  or  the  effectiveness  of  a  control 
strategy. 

d.  The  resource  demands  generated  by  use 
of  air  quality  models  vary  widely  dep)ending 
on  the  specific  application  The  resources 
required  depend  on  the  nature  of  the  model 
and  its  complexity,  the  detail  of  the  data 
base,  the  difficulty  of  the  application,  and  the 
amount  and  level  of  expertise  required.  The 
costs  of  manp>oweband  computational 
facilities  may  also  be  impjortant  factors  in  the 
selection  and  use  of  a  model  for  a  sp>ecific 
analysis.  However,  it  should  be  recognized 
that  under  some  sets  of  physical 
circumstances  and  accuracy  requirements,  no 
present  model  may  be  appropriate.  Thus, 
consideration  of  these  factors  should  not  lead 
to  selection  of  an  inappropriate  model. 

2  J    Classes  of  Models 

a.  The  air  quality  modeling  procedures 
discussed  in  this  guide  can  be  categorized 
into  four  generic  classes:  Gaussian, 
numerical,  statistical  or  empirical,  and 
physical.  Within  these  classes,  especially 
Gaussian  and  numerical  models,  a  lar^e 
number  of  individual  "computational 
algorithms"  may  exist,  each  with  its  own 
sp)ecific  applications.  While  each  of  the 
algorithms  may  have  the  same  generic  basis, 
e.g.,  Gaussian,  it  is  accepted  practice  to  refer 
to  them  individually  as  models.  For  example, 
the  Industrial  Source  Complex  (ISC)  model 
and  the  RAM  model  are  commonly  referred 
to  as  individual  models.  In  fact,  they  are  both 
variations  of  a  basic  Gaussian  model.  In 
many  cases  the  only  real  di^erence  between 
models  withhi  the  difierent  classes  is  the 
degree  of  detail  considered  in  the  input  or 
output  data. 

b.  Gaussian  models  are  the  most  widely 
used  techniques  for  estimating  the  impact  of 
nonreactive  pwllutants.  Numerical  models 
may  be  more  appropriate  than  Gaussian 
models  for  area  source  urban  applications 
that  involve  reactive  pxiUutants.  but  they 
require  much  more  extensive  input  data 
bases  and  resources  and  therefore  are  not  as 
widely  applied.  Statistical  or  empirical 
techniques  are  frequently  employed  in 
situations  where  incomplete  scientific 
understanding  of  the  physical  and  chemical 
processes  or  lack  of  the  required  data  bases 
make  the  use  of  a  Gaussian  or  numerical 
model  impractical.  Various  sp>ecific  models 
in  these  three  generic  typ>es  are  discussed  in 
the  Guideline. 

c.  Physical  modeling,  the  fourth  generic 
type,  involves  the  use  of  wind  tunnel  or  other 
fluid  modeling  facilities.  This  class  of 
modeling  is  a  complex  process  requiring  a 
high  level  of  technical  expertise,  as  well  as 
access  to  the  necessary  facilities. 
Nevertheless,  physical  modeling  may  be 
useful  for  complex  flow  situations,  such  as 
building,  terrain  or  stack  dov^mwash 
conditions,  plume  impact  on  elevated  terrain, 
diffusion  in  an  urban  environment,  or 
diffusion  in  complex  terrain.  It  is  particularly 
applicable  to  such  situations  for  a  source  or 
group  of  sources  in  a  geographic  area  limited 
to  a  few  square  kilometers.  If  physical 
modeling  is  available  and  its  applicability 


demonstrated,  it  may  be  the  best  technique. 
A  discussion  of  physical  modeling  is  beyond 
the  scope  of  this  guide.  The  EPA  publication 
"Guideline  for  Fluid  Modeling  of 
Atmospheric  Diffusion,"*  provides 
information  on  fluid  modeling  applications 
and  the  limitations  of  that  method. 

2.3    Levels  of  Sophistication  of  Models 

a.  In  addition  to  the  various  classes  of 
models,  there  are  two  levels  of 
sophistication.  The  first  level  consists  of 
general,  relatively  simple  estimation 
techniques  that  provide  conservative 
estimates  of  the  air  quality  impact  of  a 
specific  source,  or  source  category.  These  are 
screening  techniques  or  screening  models. 
The  purp>ose  of  such  techniques  is  to 
eliminate  the  need  of  further  more  detailed 
modeling  for  those  sources  that  clearly  vnll 
not  cause  or  contribute  to  ambient 
concentrations  in  excess  of  either  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  *  or  the  allowable  prevention  of 
significant  deterioration  (PSD)  concentration 
increments.^  If  a  screening  technique 
indicates  that  the  concentration  contributed 
by  the  source  exceeds  the  PSD  increment  or 
the  increment  remaining  to  just  meet  the 
NAAQS,  then  the  second  level  of  more 
sophisticated  models  should  be  applied. 

b.  The  second  level  consists  of  those 
analytical  techniques  that  provide  more 
detailed  treatment  of  physical  and  chemical 
atmospheric  processes,  require  more  detailed 
and  precise  input  data,  and  provide  more 
specialized  concentration  estimates.  As  a 
result  they  provide  a  more  refined  and,  at 
least  theoretically,  a  more  accurate  estimate 
of  source  impact  and  the  effectiveness  of 
control  strategies.  These  are  referred  to  as 
refined  models. 

c.  The  use  of  screening  techniques 
followed  by  a  more  refined  analysis  is  always 
desirable,  however  there  are  situations  where 
the  screening  techniques  are  practically  and 
technically  the  only  viable  option  for 
estimating  source  imp>act.  In  such  cases,  an 
attempt  should  be  made  to  acquire  or 
improve  the  necessary  data  bases  and  to 
develop  appropriate  analytical  techniques. 

3.0    Recommende4  Air  Quality  Models 

a.  This  section  recommends  refined 
modeling  techniques  that  are  preferred  for 
use  in  regulator\-  air  quality  programs.  The 
status  of  models  developed  by  EPA.  as  well 
as  those  submitted  to  EPA  for  review  and 
possible  inclusion  in  this  guidance,  is 
discussed.  The  section  also  addresses  the 
selection  of  models  for  individual  cases  and 
provides  recommendations  for  situations 
where  the  preferred  models  are  not 
applicable  Two  additional  sources  of 
modeling  guidance,  the  Model 
Clearinghouse*  and  periodic  Regional 
Meteorologists'  workshops,  are  also  briefly 
discussed  here. 

b.  In  all  regulatory  analyses,  especially  if 
other  than  preferred  models  are  selected  for 
use,  early  discussions  among  Regional  Office 
staff.  State  and  local  control  agencies, 
industry  representatives,  and  where 
appropriate,  the  Federal  Land  Manager,  are 
invaluable  and  are  encouraged.  Agreement 
on  the  data  base  to  be  used,  modeling 
techniques  to  be  applied  and  the  overall 
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technical  approach,  prior  to  the  actual 
analyses  helps  avoid  misunderstandings 
concerning  the  final  results  and  may  reduce 
the  later  need  for  additional  analyses.  The 
use  of  an  air  quality  checklist,  such  as 
presented  m  Appendix  C.  and  the 
preparation  of  a  written  protocol  help  to  keep 
misunderstandings  at  a  minimuru. 

c.  It  should  not  be  construed  that  the 
preferred  models  identifieG  .here  are  to  be 
permanently  used  to  the  exclusion  of  all 
others  or  that  they  are  the  oniy  models 
available  for  relating  emissions  to  air  quality, 
The  model  that  most  accurately  estimates 
concentrations  in  the  area  of  interest  is 
always  sought  However,  designation  of 
specifif  models  is  needed  to  promote 
consistency  in  model  selection  and 
application. 

d.  The  1980  solicitation  of  new  or  different 
models  from  the  technical  community'  and 
the  program  whereby  these  models  are 
evaluated,  established  a  means  by  which  new 
models  are  identified,  reviewed  and  made 
available  in  the  Guideline.  There  is  a 
pressing  need  for  the  development  of  models 
for  a  wide  range  oi  regulatory  applications. 
Refined  models  that  more  -ealistically 
simulate  the  phvsicai  and  chemical  process 
in  the  atmosphere  and  that  more  reliably 
estimate  pollutant  concentrations  are 
required.  Thus,  the  solicitation  of  models  is 
considered  to  be  continuous. 

3.  J    Preferred  Modeling  Techniques 
3.1.1     Discussion 

a.  EPA  has  developed  approximately  10 
models  suitable  for  regulatory  application. 
More  than  20  additional  models  were 
submitted  by  private  develof>ers  for  pxjssible 
inclusion  in  the  Guideline.  These  refined 
models  have  all  been  organized  into  eight 
categories  of  use:  rural,  urban  industrial 
complex,  reactive  {xjilutants,  mobile  sources, 
complex  terrain,  visibility,  and  long  range 
transport.  They  are  undergoing  an  intensive 
evaluation  by  category.  The  evaluation 
exercises"  '0  include  statistical  measures  of 
model  pmrformance  in  comparison  with 
measured  air  quality  data  as  suggested  by  the 
American  Meteorological  Society  "  and, 
where  possible,  peer  scientific  reviews. '^  '"* 

b.  When  a  single  model  is  found  to  perform 
better  than  others  in  a  given  category,  it  is 
recommended  for  application  in  that  category 
as  a  preferred  model  and  listed  in  Appendix 
A.  If  no  one  model  is  found  to  clearly 
perform  better  through  the  evaluation 
exercise,  then  the  preferred  model  listed  in 
Appendix  A  is  selected  on  the  basis  of  other 
factors  such  as  past  use,  public  familiarity, 
cost  or  resource  requirements,  and 
availability.  No  further  evaluation  of  a 
preferred  model  is  required  if  the  source 
follows  EPA  recommendations  specified  for 
the  model  in  the  Guideline.  The  models  not 
specifically  recommended  for  use  in  a 
particular  categor\-  are  summarized  in 
.Appendix  B.  These  models  should  be 
compared  with  measured  air  quality  data 
when  they  are  used  for  regulatory 
applications  consistent  with 
recommendations  in  Section  3.2. 

c.  The  solicitation  of  new  refined  models 
which  are  based  on  sounder  scientific 
principles  and  which  more  reliably  estimate 


p>ollutant  concentrations  is  considered  by 
EP.^  to  be  continuous-  .Models  that  are 
submitted  in  accordance  witn  the  provisions 
outlined  m  the  Federal  RegittBT  notice  of 
March  1980  (45  FR  201 57 ; '  will  be  evaluated 
as  submitted.  These  requirements  are: 

i.  The  model  must  be  computerized  and 
functioning  in  a  common  Fortran  language 
suitable  for  use  on  a  variety  of  computer 
systems. 

ii.  The  model  must  be  documented  in  a 
user's  guide  which  identifies  the 
mathematics  of  the  model,  data  requirements 
and  program  operating  characteristics  at  a 
level  of  detail  comparable  to  that  available 
for  currently  recommended  models,  e.g.,  the 
Industrial  Source  Complex  (ISC)  model. 

iii.  The  model  must  be  accompanied  by  a 
complete  test  data  set  including  input 
parameters  and  output  results.  The  test  data 
must  be  included  in  the  user's  guide  as  well 
as  provided  in  computer-readable  form. 

iv.  The  model  must  be  useful  to  typical 
users,  e.g..  State  air  pollution  control 
agencies,  for  specific  air  quality  control 
problems.  Such  users  should  be  able  to 
operate  the  computer  program(s)  from 
available  documentation. 

V.  The  model  documentation  must  include 
a  comparison  with  air  quality  data  or  with 
other  well-established  analytical  techniques. 

vi.  The  del  elofjer  must  be  willing  to  make 
the  model  (available  to  users  at  reasonable 
coat  or  make  it  available  for  public  access 
through  the  National  Technical  Information 
Service;  the  model  cannot  be  proprietary. 

d.  The  evaluation  process  will  include  a 
determination  of  technical  merit,  in 
accordance  with  the  above  six  items 
including  the  practicality  of  the  model  for 
use  in  ongoing  regulatory  programs.  Each 
model  will  also  be  subjected  to  a 
performance  evaluation  for  an  appropriate 
data  base  and  to  a  peer  scientific  review. 
Models  for  wide  use  (not  just  an  isolated 
case!)  found  to  perform  better,  based  on  an 
evaluation  for  the  same  data  bases  used  to 
evaluate  models  in  Appendix  A,  will  be 
proposed  for  inclusion  as  preferred  models  in 
future  Guideline  revisions. 

3.1.2     Recommendations 

a.  Appendix  A  identifies  refined  models 
that  are  preferred  for  use  in  regulatory 
applications.  If  a  model  is  required  for  a 
particular  application,  the  user  should  select 
a  model  firom  Appendix  A.  These  models 
may  be  used  without  a  formal  demonstration 
of  applicability  as  long  as  they  are  used  as 
indicated  in  each  model  summary  of 
Appendix  A.  Further  recommendations  for 
the  application  of  these  models  to  specific 
source  problems  are  foimd  in  subsequent 
sections  of  the  Guideline. 

b.  If  changes  are  made  to  a  preferred  model 
without  affecting  the  concentration  estimates, 
the  preferred  status  of  the  model  is 
unchanged.  Examples  of  modifications  that 
do  not  affect  concentrations  are  those  made 
to  enable  use  of  a  different  computer  or  those 
that  affect  only  the  format  or  averaging  time 
of  the  model  results.  However,  when  any 
changes  are  made,  the  Regional 
Administrator  should  require  a  test  case 
example  to  demonstrate  that  the 
concentration  estimates  are  not  affected. 


c.  A  preferred  model  should  bt  .  pernted 
with  the  options  listed  in  Appendix  A  as 
"Recommendations  for  Regulatory  Use."  If 
other  options  are  exercised,  the  model  is  no 
longer  "preferred."  Any  other  modification  to 
•  preferred  model  that  would  result  in  a 
change  in  the  conceittration  estimates 
likewise  alters  its  status  as  a  preferred  model. 
Use  of  the  model  must  then  be  justified  on 
a  case-by-case  basis. 

3.2    Use  of  Alternative  Models 

3.2.1  Discussion 

a.  Selection  of  the  best  techniques  for  each 
individual  air  quality  analysis  is  always 
encouraged,  but  the  selection  should  be  done 
in  a  consistent  maimer.  A  simple  listing  of 
models  in  this  guide  cannot  alone  achieve 
that  consistency  nor  can  it  necessarily 
provide  the  best  model  for  all  possible 
situations.  An  EPA  document.  "Interim 
Procedures  for  Evaluating  Air  Quality 
Models","  '*  has  been  prepared  to  assist  in 
developing  a  consistent  approach  when 
justifying  the  use  of  other  than  the  preferred 
modeling  techniques  recommended  in  this 
guide.  An  alternative  to  be  considered  to  the 
performance  measures  contained  in  Chapter 

3  of  this  document  is  set  forth  in  another  EPA 
docimnent  "Protocol  for  Determining  the  Best 
Performing  Model"."  The  procedures  in 
both  documents  provide  a  general  framework 
for  objective  decision-making  on  the 
acceptability  of  an  alternative  model  for  a 
given  regulatory  application.  The  documents 
contain  procedures  for  conducting  both  the 
technical  evaluation  of  the  model  and  the 
field  test  or  performance  evaluation. 

b.  This  section  discusses  the  use  of 
alternate  modeling  techniques  and  defines 
three  situations  when  alternative  models  may 
be  used. 

3.2.2  Recommendations 

a.  Determination  of  acceptability  of  a 
model  is  a  Regional  Office  responsibility. 
Where  the  Regional  Administrator  finds  that 
an  alternative  model  is  more  appropriate 
than  a  preferred  model,  that  model  may  be 
used  subject  to  the  reconunendations  below. 
This  finding  will  normally  result  bom  a 
determination  that  (1)  A  preferred  air  quality 
model  is  not  appropriate  for  the  particular 
application;  or  (2)  a  more  appropriate  nKKJel 
or  analytical  procedure  is  available  and  is 
applicable. 

b.  An  alternative  model  should  be 
evaluated  bom  both  a  theoretical  and  a 
performance  jjerspective  before  it  is  selected 
for  use.  There  are  three  separate  conditions 
under  which  such  a  model  will  normally  be 
approved  for  use:  (1)  If  a  demonstration  can 
be  made  that  the  model  produces 
concentration  estimates  equivalent  to  the 
estimates  obtained  using  a  preferred  model: 
(2)  if  a  statistical  performance  evaluation  has 
been  conducted  using  measured  air  quality 
data  and  the  results  of  that  evaluation 
indicate  the  alternative  model  performs 
better  for  the  application  than  a  comparable 
model  in  Appendix  A;  and  (3)  if  there  is  no 
preferred  model  for  the  specific  application 
but  a  refined  model  is  needed  to  satisfy 
regulatory  requirements.  Any  one  of  these 
three  separate  conditions  may  warrant  use  of 
an  alternative  model.  Some  luiown 
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alternative  models  that  are  applicable  for 
selected  situations  are  contained  in 
Appendix  B.  However,  inclusion  there  does 
not  infer  any  unique  status  relative  to  other 
alternative  models  that  are  being  or  will  be 
develojsed  in  the  future. 

c.  Equivalency  is  established  by 
demonstrating  that  the  maximum  or  highest, 
second  highest  concentrations  are  within  2 
percent  of  the  estimates  obtained  from  the 
preferred  model.  The  option  to  show 
equivalency  is  intended  as  a  simple 
demonstration  of  acceptability  for  an 
alteruative  model  that  is  so  nearly  identical 
(or  contains  options  that  can  make  it 
identicai)  to  a  preferred  model  that  it  can  be 
treated  for  practical  purposes  as  the  preferred 
mode!  Two  percent  was  selected  as  the  basis 
for  equivalency  since  it  is  a  rough 
approximation  of  the  fraction  that  PSD  Class 

I  iin-ittiiieiits  are  of  me  NAAQS  for  SO2,  i.e., 
the  difference  in  concentrations  that  is 
judged  to  be  significant.  However, 
notwithstanding  this  demonstration,  use  of 
models  that  are  not  equivalent  may  be  used 
when  the  conditions  of  paragraph  e  of  this 
section  are  satisfied 

d.  The  procedures  and  techniques  for 
determining  the  acceptability  of  a  model  for 
an  individual  case  based  on  suf>erior 
performance  is  contained  in  the  document 
entitled  "Interim  Procedures  for  Evaluating 
Air  Quality  Models".  '■"•  and  should  be 
followed,  as  appropriate  '  Preparation  and 
implementation  of  an  evaluation- protocol 
which  IS  acceptable  to  both  control  agencies 
and  .-egulaied  industrv  is  an  important 
element  in  such  an  evaluation. 

e.  When  no  .^ppendlx  A  model  is 
applicable  to  the  modeling  problem,  an 
alternative  refined  model  may  be  used 
provided  that 

i.  The  model  can  be  demonstrated  to  be 
applicable  to  the  problem  on  a  theoretical 
basis;  and 

11  The  data  bases  which  are  necessary  to 
perform  the  analysis  are  available  and 
adequate,  and 

iii.  Performance  evaluations  of  the  model 
in  similar  circumstances  have  shown  that  the 
model  is  not  biased  toward  underestimates; 
or 

iv.  Af^er  consultation  with  the  EPA 
Regional  Office,  a  second  model  is  selected 
as  a  baseline  or  reference  point  for 
performance  and  the  interim  procedures  " 
protocol  '^  are  then  used  to  demonstrate  that 
the  proposed  model  [performs  better  than  the 
reference  model. 

3.3    Availability  of  Supplementary  Modeling 
Guidance 

a.  The  Regional  Administrator  has  the 
authority  to  select  models  that  are 
appropriate  for  use  in  a  given  situation. 
However,  there  is  a  need  for  assistance  and 
guidance  in  the  selection  process  so  that 
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■Another  EPA  document.  "Protocol  for 
Determining  the  Best  Performing  Model".  " 
contains  advanced  statistical  techniques  for 
determining  which  model  performs  better  than 
other  competing  models.  In  many  cases,  this 
protocol  should  be  considered  by  users  of  the 
"Interim  Procedures  for  Evaluating  Air  Quality 
Models  ■  in  preference  to  the  material  currently  in 
Chapter  3  of  that  document. 


fairness  and  consistency  in  modeling 
decisions  is  fostered  among  the  various 
Regional  Offices  and  the  States.  To  satisfy 
that  need,  EPA  established  the  Model 
Gearinghouse  and  also  holds  periodic 
workshops  with  headquarters.  Regional 
Office  and  State  modeling  representatives. 

3.3.1    The  Model  Clearinghouse 

3.3.1.1  EHscussion 

a.  The  Model  Clearinghouse  is  the  single 
EPA  focal  point  for  review  of  air  quality 
simulation  models  proposed  for  use  in 
specific  regulatory  applications.  Details 
concerning  the  Clearinghouse  and  its 
operation  are  found  in  the  document.  "Model 
Clearinghouse:  Oj)erational  Plan."  »  Three 
prinuuy  functions  of  the  Clearinghouse  are: 

i.  Review  of  decisions  proposed  by  EPA 
Regional  Offices  on  the  use  of  modeling 
techniques  and  data  bases. 

ii.  Periodic  visits  to  Regional  Offices  to 
gather  information  pertinent  to  regulatory 
model  usage. 

iii.  Preptaration  of  an  annual  repnsrt 
summarizing  activities  of  the  Clearinghouse 
including  specific  determinations  made 
during  the  course  of  the  year. 

3.3.1.2  Recommendations 

a.  The  Regional  Administrator  may  request 
assistance  from  the  Model  Clearinghouse 
after  an  initial  evaluation  and  decision  has 
been  reached  concerning  the  application  of  a 
model,  analytical  technique  or  data  base  in 
a  particular  regulatory  action.  The 
Clearinghouse  may  also  consider  and 
evaluate  the  use  of  modeling  techniques 
submitted  in  support  of  any  regulatory 
action.  Additional  responsibilities  are:  (1) 
Review  proposed  action  for  consistency  with 
agency  policy;  (2)  determine  technical 
adequacy;  and  (3)  make  recommendations 
concerning  the  technique  or  data  base. 

3.3.2    Regional  Meteorologists  Workshops 

13.3.2.1     Discussion 

a.  EPA  conducts  an  annual  in-house 
workshop  for  the  purpose  of  mutual 
discussion  and  problem  resolution  among 
Regional  Office  modeling  specialists,  EPA 
research  modeling  experts.  EPA  Headquarters 
modeling  and  regulatory  staff  and 
representatives  fit)m  State  modeling 
programs.  A  summary  of  the  issues  resolved 
at  previous  workshops  was  issued  in  1981  as 
"Regional  Workshops  on  Air  Quality 
Modeling:  A  Summary  Report."  "  That 
report  clarified  procedures  not  sjjecifically 
defined  in  the  1978  version  of  the  Guideline 
and  was  issued  to  ensure  the  consistent 
interpretation  of  model  requirements  from 
Region  to  Region.  Similar  workshops  for  the 
purpose  of  clarifying  Guideline  procedures  or 
providing  detailed  instructions  for  the  use  of 
those  procedures  are  anticipated  in  the 
future. 

3.3.2.2    Recommendations 

a.  The  Regional  Office  should  always  be 
consulted  for  information  and  guidance 
concerning  modeling  methods  and 
interpretations  of  modeling  guidance,  and  to 
ensure  that  the  air  quality  model  user  has 
available  the  latest  most  up-to-date  policy 
and  procedures. 


4.0  Simple-Terrain  Stationary  Source 
Models 

4. 1  Discussion 

a.  Simple  terrain,  as  used  in  this  section, 
is  considered  to  be  an  area  where  terrain 
features  are  all  lower  in  elevation  than  the 
top  of  the  st^k  of  the  sourcefsj  in  question. 
The  models  recommended  in  this  section  are 
generally  used  in  the  air  quality  impact 
analysis  of  stationary  sources  for  most 
criteria  pollutants  The  averaging  time  of  the 
concentration  estimates  produced  by  these 
models  ranges  from  1  hour  to  an  annual 
average. 

b.  Model  evaluation  exercises  have  been 
conducted  toxieterraine  the  'best,  most 
appropriate  point  source  model"  for  use  in 
simple  terrain  *  -  However,  no  one  model 
has  been  found  to  be  clearly  superior.  Based 
on  past  use,  public  familiarity,  and 
availability,  ISC  is  the  recommended  model 
for  a  wide  range  of  regulatory  applications. 
Similar  determinations  were  made  for  the 
other  refined  models  that  are  identified  in 
section  4  2 

4.2  Recommendations 

4.2.1  Screening  Techniques 

a.  Point  source  screening  techniques  are  an 
acceptable  approach  to  air  quality  analyses. 
One  such  approach  is  contained  in  the  EPA 
document  "Screening  Procedures  for 
Estimating  the  Air  Quality  Impwct  of 
Stationary  Sources"  '"  A  computerized 
version  of  the  screening  technique.  SCREEN, 
is  available.  '•*  *  For  the  current  version  of 
SCREEN,  see  12.0  References.^" 

b  .All  screening  procedures  should  be 
adjusted  to  the  site  and  problem  at  hand. 
Close  attention  should  be  paid  to  whether  the 
area  should  be  classified  urban  or  rural  in 
accordance  with  Section  8.2.8.  The 
climatology  of  the  area  should  be  studied  to 
help  define  the  worst-case  meteorological 
conditions.  Agreement  should  be  reached 
between  the  model  user  and  the  reviewing 
authority  on  the  choice  of  the  screening 
model  for  each  analysis,  and  on  the  input 
data  as  well  as  the  ultimate  use  of  the  results. 

4.2.2  Refined  .Analytical  Techniques 

a.  A  brief  description  of  preferred  models 
for  refined  applications  is  found  in  Appendix 
A.  Also  listed  in  Apf)endix  A  are  the  model 
input  requirements,  the  standard  options  that 
should  be  selected  when  running  the 
program,  and  output  options 

b  When  modeling  for  compliance  with 
short  term  .NAAQS  and  PSD  increments  is  of 
primary  concern,  a  short  term  model  may 
also  be  used  to  provide  long  term 
concentration  estimates.  However,  when 
modeling  sources  for  which  long  term 
standards  alone  are  applicable  {e.g  .  lead), 
then  the  long  term  models  should  be  used. 
The  conversion  from  long  term  to  short  term 
concentration  averages  by  any  transformation 
technique  is  not  acceptable  in  regulatory 
applications. 

5.0  Model  Use  in  Complex  Terrain 

5. 1  Discussion 

a.  For  the  purpose  of  the  Guideline 
complex  terrain  is  defined  as  terrain 
exceeding  the  height  of  the  stack  being 
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modeled.  Complex  terrain  dispersion  models 

are  normally  applied  to  stationary  sources  of 
pollutants  such  as  SO:  and  particulates. 

b.  A  major  outcome  from  the  EPA  Complex 
Terrain  Model  Development  project  has  been 
the  publication  of  a  refined  dispersion  model 
(CTDM)  suitable  for  regulatory  application  to 
plume  impiKtion  assessments  in  complex 
terrain  ^^  Aiihousih  CTDM  as  originally 
produi  ed  was  only  apphcaOle  to  those  hours 
c  har»<  tenz«<i  a'  Fwutrai  or  siabie   a  computer 
coOe  for  ail  siatiiiitv  i  onOitions 
CTDNffLUS,'"  together  with  »  users  guide, ^^ 
and  on-site  naeteorologicai  and  terrain  data 
processors,"'*  is  now  available   Moreover, 
CrSCREEN   •'  -"  i  version  of  CTDMPLUS  that 
does  not  require  ob-siI«>  meieoralogical  data 
inputs,  is  also  available  as  a  screening 
technique 

c.  The  methods  discus-ied  ;n  this  section 
should  be  f  onsidered  in  two  categories:  (1) 
Screening  techniques,  and  (2)  the  reftned 
dispersion  modal  CTDMPLUS,  discussed 
below  arM  ii$t»d  m  Appendix  A. 

d.  Continued  improvements  in  ability  to 
■ccurateiv  modei  plume  dispersion  ia 
canplex  terrain  situations  can  be  expected, 
e.g.,  from  research  on  lee  side  effects  due  to 
terrain  obstat  te?   New  approaches  to  improve 
the  ability  of  models  to  realistically  simulate 
atmospheric  physics,  e.g..  hybrid  models 
which  irK:Qrporate  an  accurate  wind  field 
anaivsis.  will  ultimately  provide  more 
appropnate  tools  for  analyses.  Such  hybrid 
iTKMleling  techniques  are  also  acceptable  for 
regulatory  applications  after  the  appropriate 
demonsu-ation  and  evaluation." 

5  J    R^cotaraeadations 

a.  Recommendations  in  this  section  apply 
primarily  to  ti)o»e  situations  where  the 
impaction  of  plumes  on  terrain  at  elevations 
equal  to  or  greater  tha?i  the  plume  centerline 
during  stable  atmospheric  conditions  are 
determined  to  be  the  problem.  If  a  violation 
of  any  N.AAQS  or  the  controlling  iacrement 
is  indicated  by  using  any  of  the  preferred 
screening  tec:hnique8.  then  a  refined  complex 
terrain  mo**"!  may  l»e  imed  PheHOwewa  8«€h 
as  fumigation,  wind  direction  shear,  lee-side 
effects,  building  wake-  or  terrain-induced 
downwash,  deposition,  chemical 
transformation,  variable  plume  trajectories, 
and  long  range  transport  are  not  addressed  by 
the  recommendations  in  this  section. 

b.  Where  site-specific  data  are  used  for 
either  screening  or  refined  complex  terrain 
models,  a  data  base  of  at  least  1  full-year  of 
meteorological  data  is  preferred.  If  more  data 
are  available,  they  should  be  used. 
Meteorological  data  used  in  the  analysis 
should  be  reviewed  for  both  sp>atial  and 
temporal  representativeness. 

c.  Placement  of  receptors  requires  very 
careful  attention  when  modeling  in  complex 
terrain.  Often  the  highest  concentrations  are 
predicted  to  occur  under  very  stable 
conditions,  when  the  plunoe  is  near,  or 
impinges  on.  the  terrain.  The  plume  under 
such  conditions  may  be  quite  narrow  in  the 
vertical,  so  that  even  relatively  small  changes 
in  a  receptor's  location  may  substantially 
affect  the  predicted  concentration.  Receptors 
within  about  a  kilometer  of  the  source  may 
be  even  more  sensitive  to  location.  Thus,  a 
dense  array  of  receptors  may  be  required  in 


some  cases.  In  order  to  avoid  excessively 
large  computer  runs  due  to  such  a  large  array 
of  receptors,  it  is  often  desirable  to  model  the 
area  twice.  The  first  model  run  would  use  a 
moderate  number  of  receptors  carefully 
located  over  the  area  of  interest.  The  second 
model  run  would  use  a  more  dense  array  of 
receptors  in  areas  showing  potential  for  high 
concentrations,  as  indicated  by  the  results  of 
the  first  model  run. 

d.  Wbea  CTSCREEN  at  CTDMPLUS  is 
used,  digitized  contour  data  must  be  first 
processed  by  the  CTDM  Terrain  Processor". 
to  provide  hill  shape  parameters  in  a  format 
suitable  for  direct  input  to  CTDMPLUS.  Then 
the  user  supplies  receptors  either  through  an 
interactive  program  tkat  is  part  of  the  modal 
or  directly,  by  using  a  text  editor;  using  both 
raetlMcb  to  select  receptors  will  generally  be 
necessary  to  assure  that  the  maximum 
conuenlralions  are  estimated  by  either  model. 
In  cases  where  a  terrain  feature  may  "appear 
to  the  pKuse"  as  smaller,  multiple  hills,  it 
may  be  necessary  to  model  the  terrain  both 
as  a  smgie  feature  and  as  multiple  hiHs  to 
determine  design  concentrations. 

e.  The  user  is  encouraged  to  confer  wilh 
the  Regional  Office  if  any  unresolvable 
problems  are  encountered  with  any  screening 
or  refined  analytical  procedures,  e.g., 
meteorological  data,  receptor  siting,  or  terrain 
contour  processing  issues. 

5.2.1     Screening  TecUhiques 

a.  Five  preferred  screening  techniques  are 
currently  available  to  aid  in  the  evaluation  of 
concentrations  due  to  plume  impaction 
during  stable  conditions:  (1)  for  24-hour 
impacts,  the  Valley  Screening  Technique  '* 
as  outlined  in  the  Valley  Model  User's 
Guide;  ^e  (2)  CTSCREEN, 'b  as  outlined  in  the 
CTSCREEN  Users  Guide;  ^s  (3)  COMPLEX 

I;  18  (4)  SHORTZ/LONGZ; '»"  and  (5)  Rough 
Terrain  Dispersion  Model  (RTDM)  "«>  in  its 
prescribed  mode  described  below.  As 
appropriate,  any  of  these  screening 
techniques  may  be  used  consistent  with  the 
needs,  resources,  and  available  data  of  the 
user. 

b.  The  VaDey  Model,  COMPLEX  I, 
SHORTZ/LONGZ,  and  RTDM  should  be  used 
only  to  estimate  concentrations  at  receptors 
whose  elevations  are  greater  than  or  equal  to 
plume  height.  For  receptors  at  or  below  stack 
height,  a  simple  terrain  model  should  be 
used  (see  Chapter  4).  Receptors  between 
stack  height  and  plume  height  present  a 
unique  problem  since  none  of  the  above 
models  were  designed  to  handle  receptors  in 
this  narrow  regime,  the  definition  of  which 
will  vary  hourly  as  meteorological  conditions 
vary.  CTSCREEN  may  be  used  to  estimate 
concentrations  under  all  stability  conditions 
at  all  receptors  located  "on  terrain"  above 
stack  top,  but  has  limited  applicability  in 
multi-source  situations.  As  a  result,  the 
estimation  of  concentrations  at  receptors 
between  stack  height  and  plume  height 
should  be  considered  on  a  case-by-case  basis 
after  consultation  with  the  EPA  Regional 
Office;  the  most  appropriate  technique  may 
be  a  function  of  the  actual  source(s)  and 
terrain  configuration  unique  to  that 
application.  One  technique  that  will 
generally  be  acceptable,  but  is  not  necessarily 
preferred  for  any  specific  application, 
involves  applying  both  a  complex  terrain 


model  (except  for  the  Valley  Model)  and  a 
simple  terrain  model.  The  Valley  Model 
should  not  be  used  for  any  intermediate 
terrain  receptor.  For  each  receptor  between 
stack  height  and  plume  height,  an  hour-by- 
hour  comparison  of  the  concentration 
estimates  frcxn  both  models  is  made.  The 
higher  of  the  two  modeled  concentrations 
should  be  chosen  to  rapresent  the  impact  at 
that  receptor  for  that  hoiir,  and  then  used  to 
compute  the  concentration  for  the 
appropriate  averaging  time(s).  For  the  simple 
terrain  models,  terrain  may  have  to  be 
"chopped  off"  at  stack  height,  since  these 
models  are  frequently  limited  to  receptors  no 
greater  than  stack  height. 

5.2.1.1  Valley  Screening  Technique 

a.  The  Valley  Screening  Technique  may  be 
used  to  determine  24-hour  averages.  This 
technique  uses  the  Valley  Mode!  with  the 
following  worst-case  assumptions  for  rural 
areas:  (1)  P-G  stability  "F";  (2)  wind  speed 
of  2.5  m/s;  and  (3)  6  hours  of  occurrauce.  For 
Mrbaa  areas  the  stability  should  be  changed 
to  "P-G  stability  E" 

b.  When  using  the  Valley  Screening 
Technique  to  obtain  24-hour  average 
concentrations  the  following  apply:  (1) 
multiple  sources  should  be  treated 
individually  and  the  concentrations  for  each 
wind  direction  summed;  (2)  only  one  wind 
direction  should  be  used  (see  User's  Guide, *• 
page  2-1 5)  even  i^  iadividual  runt  are  made 
for  each  source;  (3)  for  buoyant  sources,  the 
BID  option  may  be  used,  and  the  option  to 
use  the  2.6  stable  plume  rise  fector  should  be 
selected:  (4)  if  plume  impaction  is  likely  on 
any  elevated  terrain  closer  to  the  source  than 
the  distance  from  the  source  to  the  final 
plume  rise,  then  the  transitional  (or  gradual) 
plume  rise  option  for  stable  conditions 
should  be  selected. 

c.  The  standard  polar  receptor  grid  found 
in  the  Valley  Model  User's  Guide  may  not  be 
sufficiently  dense  for  all  analyses  if  only  one 
geographical  scale  factor  is  used.  The  user 
should  choose  an  additional  set  of  receptors 
at  appropriate  downwind  distances  whose 
elevations  are  e^al  to  plume  hei^t  minus 
10  metera.  Alternatively,  the  user  may 
exercise  the  "Valley  equivalent "  option  in 
COMPLEX  I  or  SCREEN  and  note  the 
comments  above  on  the  placement  of 
receptors  in  complex  terrain  models. 

d.  When  using  the  "Valley  equivalent" 
option  in  COMPLEX  I,  set  the  wind  profile 
exponents  (PL)  to  0.0,  respectively,  for  all  six 
stability  classes. 

5.2.1.2  CTSCREEN 

a.  CTSCREEN  may  be  used  to  obtain 
conservative,  yet  realistic,  worst-case 
estimates  for  receptors  located  on  terrain 
above  stack  height.  CTSCREEN  accounts  for 
the  three-dimensional  nature  of  plume  and 
terrain  interaction  and  requires  detailed 
terrain  data  representative  of  the  modeling 
domain.  The  model  description  and  user's 
instructions  are  contained  in  the  user's 
guide. 2^  The  terrain  data  must  be  digitized  in 
the  same  manner  as  for  CTDMPLUS  and  a 
terrain  processor  is  available. ^^  ^  discussion 
of  the  model's  performance  characteristics  is 
provided  in  a  technical  pwper.^'  CTSCREEN 
is  designed  to  execute  a  fixed  matrix  of 
meteorological  values  for  wind  speed  (u), 
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standard  deviation  of  horizontal  and  vertical 
wind  speeds  (Ov.  oC5W),  vertical  potential 
temperature  gradient  (d6/dz),  friction 
velocity  (u  J,  Monin-Obukhov  length  (L), 
mixing  height  (zj  as  a  function  of  terrain 
height,  and  wind  directions  for  both  neutral/ 
stable  conditions  and  unstable  convective 
conditions.  Table  5-1  contains  the  matrix  of 
meteorological  variables  that  is  used  for  each 
CTSCREEN  analysis.  There  are  96 
combinations,  including  exceptions,  for  each 
wind  direction  for  the  neutral/stable  case, 
and  108  combinations  for  the  unstable  case. 
The  specification  of  wind  direction,  however, 
is  handled  Internally,  based  on  the  source 
and  terrain  geometry.  The  matrix  was 
developed  from  examination  of  the  range  of 
meteorological  variables  associated  with 
maximum  monitored  concentrations  from  the 
data  bases  used  to  evaluate  the  performance 
of  CTDMPLUS.  .Mthough  CTSCREEN  is 
designed  to  address  a  single  source  scenario, 
there  are  a  number  of  options  that  can  be 
selected  on  a  case-by-case  basis  to  address 
multi-source  situations.  However,  the 
Regional  Office  should  be  consulted,  and 
concurrence  obtained,  on  the  protocol  for 
modeUng  multiple  sources  with  CTSCREEN 
to  ensure  that  the  worst  case  is  identified  and 
assessed  The  maximum  concentration 
output  from  CTSCREEN  represents  a  worst- 
case  1-hour  concentration.  Time-scaling 
factors  of  0  7  for  3-hour.  0  15  for  24-hour  and 
0.03  for  annual  concentration  averages  are 
applied  infernally  by  CTSCREEN  to  the 
highest  1-hour  concentration  calculated  by 
the  model. 

5.2.1.3  COMPLEX! 

a.  If  the  area  is  rural,  COMPLEX  I  may  be 
used  to  estimate  concentrations  for  all 
averaging  times  COMPLEX  I  is  a 
modification  of  the  MPTER  model  that 
incorporates  the  plu.me  impaction  algorithm 
of  the  Valley  .Model. '»  It  is  a  multiple-source 
screening  technique  that  accepts  hourly 
meteorological  data  as  input.  The  output  is 
the  same  as  the  normal  MPTER  output.  When 
using  COMPLEX  1  the  following  options 
should  be  selected:  (1)  Set  terrain  adjustment 
lOPT  (1)=1:  (2)  set  buoyancy  induced 
dispersion  lOPT  (4)=1;  (3)  set  lOPT  (25)=1: 
(4)  set  the  terrain  adjustment  values  to  0.5, 
0.5.  0.5  0.5,  0.0.  0,0.  (respectively  for  six 
stability  classes);  and  (5)  set  Z  MIN=10. 

b.  When  using  the  "Valley  equivalent" 
option  (only)  in  COMPLEX  I.  set  the  wind 
profile  exponents  (PL)  to  0.0,  respectively,  for 
all  six  stability  classes.  For  all  other 
regulatory  uses  of  COMPLEX  I.  set  the  wind 
profile  exponents  to  the  values  used  in  the 
simple  terrain  models,  i.e.,  0,07.  0.07,  0.10, 
0,15.  0.35.  and  0.55,  respectively,  for  rural 
modeling. 

c.  Gradual  plume  rise  should  be  used  to 
estimate  concentrations  at  nearby  elevated 
receptors,  if  plume  impaction  is  likely  on  any 
elevated  terrain  closer  to  the  source  than  the 
distance  from  the  source  to  the  final  plume 
rise  (see  Section  8.2.5). 

5.2.1.4  SHORTZyLONGZ 

a.  If  the  source  is  located  in  an  urbanized 
(Section  8,2,8)  complex  terrain  valley,  then 
the  suggested  screening  technique  is 
SHORTZ  for  short-term  averages  or  LONGZ 
for  long-term  averages.  SHORTZ  and  LONCZ 


may  be  used  as  screening  techniques  in  these 
complex  terrain  applications  without 
demonstration  and  evaluation.  Application  of 
these  models  in  other  than  urbanized  valley 
situations  will  require  the  same  evaluation 
and  demonstration  procedures  as  are 
required  for  all  Appendix  B  models. 

b.  Both  SHORTZ  and  LONGZ  have  a 
number  of  options.  When  using  these  models 
as  screening  techniques  for  urbanized  valley 
applications,  the  options  listed  in  Table  5-2 
should  be  selected. 

5.2.1.5  RTDM  (Screening  Mode) 

a.  RTDM  with  the  options  specified  in 
Table  5-3  may  be  used  as  a  screening 
technique  in  rural  complex  terrain  situations 
without  demonstration  and  evaluation. 

b.  The  RTDM  screening  technique  can 
provide  a  more  refined  concentration 
estimate  if  on-site  wind  speed  and  direction 
characteristic  of  plume  dilution  and  transp>ort 
are  used  as  input  to  the  model.  In  complex 
terrain,  these  winds  can  seldom  be  estimated 
accurately  from  the  standard  surface  (10m 
level]  measurements.  Therefore,  in  order  to 
increase  confidence  in  model  estimates,  EPA 
recommends  that  wind  data  input  to  RTDM 
should  be  based  on  fixed  measurements  at 
stack  top  height.  For  stacks  greater  than 
100m,  the  measurement  height  may  be 
limited  to  100m  in  height  relative  to  stack 
base.  However,  for  very  tall  stacks,  see 
guidance  in  Section  9.3.3.2.  This 
recommendation  is  broadened  to  include 
wind  data  representative  of  plume  transport 
height  where  such  data  are  derived  from 
measurements  taken  with  remote  sensing 
devices  such  as  SODAR.  The  data  from  both  . 
fixed  and  remote  measurements  should  meet 
quality  assurance  and  recovery  rate 
requirements.  The  user  should  also  be  aware 
that  RTDM  in  the  screening  mode  accepts  the 
input  of  measured  wind  spieeds  at  only  one 
height.  The  default  values  for  the  wind  speed 
profile  exponents  shown  in  Table  5-3  are 
used  in  the  model  to  determine  the  wind 
speed  at  other  heights.  RTDM  uses  wind 
speed  at  stack  top  to  calculate  the  plume  rise 
and  the  critical  dividing  streamline  height, 
and  the  wind  spteed  at  plume  transport  level 
to  calculate  dilution.  RTDM  treats  wind 
direction  as  constant  with  height. 

c.  RTDM  makes  use  of  the  "critical 
dividing  streamline"  concept  and  thus  treats 
plume  interactions  with  terrain  quite 
differently  from  other  models  such  as 
SHORTZ  and  COMPLEX  I.  The  plume  height 
relative  to  the  critical  dividing  streamline 
determines  whether  the  plume  impacts  the 
terrain,  or  is  lifted  up  and  over  the  terrain. 
The  receptor  spacing  to  identify  maximum 
impact  concentrations  is  quite  critical 
depending  on  the  location  of  the  plume  in 
the  vertical.  Analysis  of  the  expected  plume 
height  relative  to  the  height  of  the  critical 
dividing  streamline  should  be  performed  for 
differing  meteorological  conditions  in  order 
to  help  develop  an  appropriate  array  of 
receptors.  Then  it  is  advisable  to  model  the 
area  twice  according  to  the  suggestions  in 
Section  5.2. 

5.2.1.6  Restrictions 

a.  For  screening  analyses  using  the  Valley 
Screening  Technique,  COMPLEX  I  or  RTDM, 
a  sector  greater  than  22V^°  should  not  be 


allowed.  Full  ground  reflection  should 
always  be  used  in  the  Valley  Screening 
Technique  and  COMPLEX  I, 

5.2.2    Refined  Analytical  Techniques 

a.  When  the  results  of  the  screening 
analysis  demonstrate  a  possible  violation  of 
NAAQS  or  the  controlling  PSD  increments,  a 
more  refined  analysis  may  need  to  be 
conducted. 

b.  The  Complex  Terrain  Dispersion  Model 
Plus  Algorithms  for  Unstable  Situations 
(CTDMPLLIS)  is  a  refined  air  quality  model 
that  is  preferred  for  use  in  all  stability 
conditions  for  complex  terrain  applications. 
CTDMPLUS  is  a  sequential  model  that 
requires  five  input  files;  (1)  General  program 
specifications;  (2)  a  terrain  data  file;  (3)  a 
receptor  file;  (4)  a  surface  meteorological  data 
file;  and  (5)  a  user  created  meteorological 
profile  data  file.  Two  optional  input  files 
consist  of  hourly  emissions  parameters  and  a 
file  containing  upper  air  data  from 
rawinsonde  data  files.  e,g,,  a  National 
Climatic  Data  Center  TD-6201  file,  unless 
there  are  no  hours  categorized  as  unstable  in 
the  record.  The  model  description  and  user 
instructions  are  contained  in  Volume  1  of  the 
User's  Guide. 22  Separate  publications^'^* 
describe  the  terrain  preprocessor  system  and 
the  meteorological  preprocessor  program.  In 
Part  I  of  a  technical  article  ^^  is  a  discussion 
of  the  model  and  its  preprocessors;  the 
model's  performance  characteristics  are 
discussed  in  Part  II  of  the  same  article.*'  The 
size  of  the  CTDMPLUS  executable  file  on  a 
personal  computer  is  approximately  360K 
bytes.  The  model  produces  hourly  average 
concentrations  of  stable  pollutants,  i.e.. 
chemical  transformation  or  decay  of  species 
and  settling/deposition  are  not  simulated.  To 
obtain  concentration  averages  corresponding 
to  the  NAAQS.  e.g..  3-  or  24-hour,  or  annual 
averages,  the  user  must  execute  a 
postprocessor  program  such  as  CHAVG.'* 
CTDMPLUS  is  applicable  to  all  receptors  on 
terrain  elevations  above  stack  top.  However, 
the  model  contains  no  algorithms  for 
simulating  building  downwash  or  the  mixing 
or  recirculation  found  in  cavity  zones  in  the 
lee  of  a  hill.  The  path  taken  by  a  plume 
through  an  array  of  hills  cannot  be  simulated. 
CTDMPLUS  does  not  explicitly  simulate 
calm  meteorological  periods,  and  for  those 
situations  the  user  should  follovv  the 
guidance  in  Section  9  3.4  The  user  should 
follow  the  recommendations  in  the  User's 
Guide  under  General  Program  Specifications 
for:  (1)  Selecting  mixed  layer  heights,  (2) 
setting  minimum  scalar  wind  speed  to  1  m/ 
s,  and  (3)  scaling  wind  direction  with  height. 
Close  coordination  with  the  Regional  Office 
is  essential  to  insure  a  consistent,  technically 
sound  application  of  this  model. 

c.  The  performance  of  CTDMPLUS  is 
greatly  improved  by  the  use  of  meteorological 
data  from  several  levels  up  to  plume  height. 
However,  due  to  the  vast  range  of  source- 
plume-hill  geometries  possible  in  complex 
terrain,  detailed  requirements  for 
meteorological  monitoring  in  support  of 
refined  analyses  using  CTT)MPLUS  should  be 
determined  on  a  case-by-case  basis.  The 
following  general  guidance  should  be 
considered  in  the  development  of  a 
meteorological  monitoring  protocol  for 
regulatory  applications  of  CTDMPLUS  and 
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reviewed  in  detaji  by  the  Regional  Office 
before  initiating  anv  monitoring.  As 
appropnaie.  the  On-Site  Meteorological 
Program  Guidance  document''''  should  be 
ronsuited  for  specific  guidance  on  siting 
requirements  for  meteorological  towers, 
seiertion  and  exposure  of  sensors,  etc.  As 
more  experience  is  gained  with  the  model  in 
a  variety  of  circumstances,  more  sp)ecific 
guidance  may  be  developed. 

d.  Site  specific  meteorological  daia  arc 
critical  to  dispersion  modeling  in  compiex 
terrain  and,  consequently,  the  meteorological 
requirements  are  more  demanding  than  for 
simple  terrain.  Generally,  three  different 
meteorological  files  (referred  to  as  surface, 
profile,  and  rawin  files)  are  needed  to  run 
CTDMPLUS  in  a  regulatory  mode. 

e.  The  surface  file  is  created  by  the 
meteorological  preprocessor  (METPRO)  ^* 
based  on  on-site  measurements  or  estimates 
of  solar  and/or  net  radiation,  cloud  cover  and 
ceiling,  and  the  mixed  layer  height.  These 
data  are  used  in  METPRO  to  calculate  the 
various  surface  layer  scaling  parameters 


(roughness  length,  friction  velocity,  and 
Monin-ObukJiov  length)  which  are  needed  to 
run  the  model.  All  of  the  user  inputs  required 
for  the  surface  file  are  based  either  on  surface 
observations  or  on  measurements  at  or  below 
10m. 

f.  The  profile  data  file  is  prepared  by  the 
user  with  on-site  measurements  (from  at  least 
three  levels)  of  wind  speed,  wind  direction, 
turbulence,  and  potential  temperatxire.  These 
measurements  should  be  obtained  up  to  the 
representative  plume  height(s)  of  interest 
(i.e..  the  pjimie  height(s)  under  those 
conditions  impwrtant  to  the  determination  of 
the  design  concentration).  The  representative 
plume  height(s)  of  interest  should  be 
determined  using  an  appropriate  complex 
terrain  screening  procedure  (e.g.,  CTSCREEN) 
and  should  be  documented  in  the 
monitoring/modeling  protocol.  The  necessary 
meteorological  measiurements  should  be 
obtained  from  an  appropriately  sited 
meteorological  tower  augmented  by  SODAR 
if  the  representative  plume  height(s)  of 
interest  exceed  100m.  The  meteorological 


tower  need  not  exceed  the  lesser  of  the 
representative  plume  height  of  interest  (the 
highest  plume  height  if  there  is  mora  than 
one  plume  height  of  interest)  or  100m. 

g.  Locating  towers  on  nearby  terrain  to 
obtain  stack  height  or  plume  height 
measurements  for  use  in  profiles  by 
CTDMPLUS  should  be  avoided  unless  it  can 
clearly  be  demonstrated  that  such 
measurements  would  be  representative  of 
conditions  affecting  the  plume. 

h.  The  rawin  file  is  created  by  a  second 
meteorological  preprocessor  (READ62)  *♦ 
based  on  NWS  (National  Weather  Service) 
upper  air  data.  The  rawin  file  is  used  in 
CTDMPLUS  to  calculate  vertical  potential 
temperature  gradients  for  use  in  estimating 
plume  penetration  in  unstable  conditions. 
The  representativeness  of  the  off-site  NWS 
upper  air  data  should  be  evaluated  on  a  case- 
by-case  basis. 

i.  In  the  absence  of  an  appropriate  refined 
model,  screening  results  may  need  to  be  used 
to  determine  air  quality  impact  and/or 
emission  limits. 


TABl 


A.— NEUTRAiySTABLE  METEOROLOGICAL  MATRIX  FOR  CTSCREEN 


Variable 


U  (nri/s) 

Ov  (nVs) 

Ow  (m/s)  

DQ/Dz  (K/m) 
WD 


Specific  values 


1.0 
0.3 
0.08 
0.01 


2.0 
0.75 
0.15 
0.02 


3.0 

0.30 
0.035 


4.0 


0.75 


5.0 


(Wirvj  direction  optimized  internally  for  each  meteorological  combination) 


Exceptions: 

(1)  If  U  s  2  m/s  and  Ov  ^  0.3  m/s,  then  include  o*  =  0.04  m/s. 

(2)  If  o*  =  0.75  m/s  and  U  >  3.0  m/s,  then  du/dz  is  limited  to  <  0.01  K/m. 

(3)  If  U  ^  4  m/s.  then  o«  ^  0.15  m/s. 

(4)  Ow  S  Ov 

Table  5-1b.— Unstable/Convective  Meteorological  Matrix  for  CTSCREEN 


Variable 


U  (nrVs)  

u,  (m/s)  

L(m)  

du/dZ  (K/m) 
Zi  m 


Specific  values 


1.0 
0.1 
■10 
0.030 
0.5h 


2.0  3.0  ^.0 

0.3  0.5 

-50  -90 

(potential  temperature  gradient  above  zO 
I.Ohl  1.5h 


5.0 


(where  h  =  terrain  height) 


TABLE  5-2.— PREFERRED  OPTIONS  FOR  THE  SHORTZ/LONGZ  COMPUTER  CODES  WHEN  USED  IN  A  SCREENING  MODE 


Option 


Selection 


1  Switch  9  

I  Switch  17  ._ , 

GAMMA  '   , 

GAMMA  2 

NS,  VS,  FRO  (SHORTZ) 

NIUS,  VS.  FRQ  (LOWGZ) 

ALPHA  

SIGEPU 

SIGAPU 

P  (wind  profile)  


If  using  NWS  data,  set  =  0.  If  using  site-specific  data,  check  with  the  Regional  Of- 
fice. 

_...     Set  =  1  (urter  optKXi). 

„ Use  default  values  (0.6  entrainment  coeffident). 

„ „ Always  default  to  "stabte". 

Set  =  0  (50m  rectilinear  expansion  distance). 

(particle  size,  etc.)  Do  not  use  (appiicaDe  only  in  flat  ten^in). 

Select  0.9. 

(d!SDers.on  Dara-ieters,  Jse  Cramer  curves  ^oetauit);  if  site-specific  turbulence  data  are  available,  see  Re- 
gional Office  for  advice. 

Seec*  oefajit  vaiues  given  in  Table  2-2  of  User's  Instructions;  if  site-spedfic  data 

are  available  see  Regional  Office  for  advice. 
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Table  5-0.— Preferred  Options  for  the  RTDM  Computer  Code  When  Used  in  a  Screening  Mode 


Parameter                            Variable 

Value 

1 

Remarks 

PR001-003  

PR004  

SCAI  F  

ZWIND1  

ZWIND2 

Wind  measurement  height 

Scale  factors  assuming  horuontaJ  distance  is  in 
kilometers,  vertical  distance  is  in  feet,  and  wind 
speed  Is  in  meters  per  second. 

See  Section  5.2.1.4. 

Not  jsed  „ 

0  (default"!!!!""""!!"""!""!!"!!!!!"! 

0.09,  Oil,  0.12.  0.14,  0.2.  0.3  (de- 
fault). 
3  (default) 

0  (defautt) _ 

1  (default) 

3.162  (default) 

1  (default) ^ 

1  (default) „ 

6*0.5  (default)  

0.02.  0.036  (default) 

Height  of  second  anemometer. 
Dilution  wind  speed  scaled  to  plume  height. 
Anemometer-ten-ain  height  above  stack  base. 
Wind  profile  exponents. 

Briggs  Rural/ASME  '3»  dispersion  parameters 

Partial  plume  penetratkxi;  not  used. 

Buoyancy-enhanced  dispersion  is  used. 

Buoyancy-enhanced  dispersion  coeffrcient 

Unlimited  mixing  height  for  stable  conditions. 

Transitkxial  plume  rise  is  used. 

Plume  patch  correction  factors. 

VertKal  potential  temperature  gradient  values  for 
stabilities  E  and  F. 

Stack-tip  downwash  is  used. 

Wind  shear;  not  used. 

Partial  surface  reflection  is  used. 

Sector  averaging. 

Using  22.5°  sectors. 

Hourly  values  of  turbulence,  vertical  potential  tem- 
perature gradient,  wind  speed  profile  expo- 
nents, and  stack  emissions  are  not  used. 

PR005  » „... 

PR006  „ 

PR009 

PR010  „-... 

PR01 1    

PR012  

PRO 13  

PRO 14  

IDILUT  

ZA  

ICOEF  

IPPP 

IBUOY „. 

ALPHA  „... 

IDMX  

ITRANS 

TERCOR 

RVPTG  „. 

illPO  „. _.... 

ISHEAR  

IREFL 

IHORIZ ..„. 

SECTOR  .. 

lY,  IZ,  IRVPTG, 
IHVPTG;  lEPS;  lEMIS. 

PR015 »... 

PR020  -... 

PR022  

PR023 

PR0l6to019:021:and 
024. 

1  „ 

0  (dstaiitt)  .»_.....^ _. 

1  ((totauR) 

2  (detault) „ 

6  J2.5  (default)  

UMI 


6  0    Models  for  Ozone,  Carbon  Monoxide 
and  Nitrogen  Dioxide 

6. 1     Discussion 

a.  Models  discussed  in  this  section  are 
applicable  to  pollutants  often  associated  with 
mobile  sources,  e.g.,  ozone  (Oj),  carbon 
monoxide  (CO)  and  nitrogen  dioxide  (N02). 
Wher«  stationary  sources  of  CO  and  NO2  are 
of  concern,  the  reader  is  referred  to  Sections 
4  and  5 

b.  A  control  agency  with  lunsdiction  over 
areas  with  significant  ozone  problems  and 
which  has  sufficient  resources  and  data  to 
use  a  photochemical  dispersion  model  is 
encouraged  to  do  so  Experience  with  and 
evaluations  of  the  Urban  .Airshed  Model 
show  it  to  be  an  acceptable,  refined 
approach,  and  better  data  bases  are  becoming 
available  that  support  the  more  sophisticated 
analytical  procedures  However,  empirical 
models  ;e.g,.  EKMA)  fill  the  gap  between 
more  sophisticated  photochemical  dispersion 
models  and  proportional  frollback)  modeling 
techniques  and  mav  b«  the  only  applicable 
procedure  if  the  available  data  bases  are 
insufficient  for  refined  dispersion  modeling. 

c  Models  for  assessing  the  impact  of 
carbon  monoxide  emissions  are  needed  for  a 
number  of  different  purposes,  e.g.,  to 
evaluate  the  effects  of  point  sources, 
congested  intersections  and  highways,  as 
well  as  the  cumulative  effect  on  ambient  CO 
concentrations  of  all  sources  of  CO  in  an 
urban  area.**" 

d.  Nitrogen  oxides  are  reactive  and  also  an 
important  contribution  to  the  photochemical 
ozone  problem  They  are  usually  of  most 
concern  in  areas  of  high  ozone 
concentrations  Unless  suitable 
photochemical  dispersion  models  are  used, 
assumptions  regarding  the  conversion  of  NO 
to  NO:  are  required  when  modeling.  Site- 
specific  conversion  factors  may  be 


developed.  If  site-specific  conversion  factors 
are  not  available  or  photochemical  models 
are  not  used,  NO2  modeling  should  be 
considered  only  a  screening  procedure, 

6.2    Recommendations 
6.2.1    Models  for  Ozone 

a.  The  Urban  Airshed  Model  (UAM)"m  is 
recommended  for  photochemical  or  reactive 
pollutant  modeling  applications  involving 
entire  urban  areas.  To  ensure  proper 
execution  of  this  numerical  model,  users 
must  satisfy  the  extensive  input  data 
requirements  for  the  model  as  listed  in 
Apjjendix  A  and  the  users  guide.  Users  are 
also  referred  to  the  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed  Model"  2* 
for  additional  data  requirements  and 
procedures  for  operating  this  model. 

b.  The  empirical  model,  City-specific 
EKMA,'9»-"  has  limited  applicability  for 
urban  ozone  analyses.  Model  users  should 
consult  the  appropriate  Regional  Office  on  a 
case-by-case  basis  concerning  acceptability  of 
this  modeling  technique. 

c.  Appendix  B  contains  some  additional 
models  that  may  be  applied  on  a  case-by-case 
basis  for  photochemical  or  reactive  pollutant 
modeling.  Other  photochemical  models, 
including  multi-layered  trajectory  models, 
that  are  available  may  be  used  if  shown  to 

be  appropriate.  Most  photochemical 
dispersion  models  require  emission  data  on 
individual  hydrocarbon  species  and  may 
require  three  dimensional  meteorological 
information  on  an  hourly  basis.  Reasonably 
sophisticated  computer  facilities  are  also 
often  required.  Because  the  input  data  are  not 
universally  available  and  studies  to  collect 
such  data  are  very  resource  intensive,  there 
are  only  limited  evaluations  of  those  models, 

d.  For  those  cases  which  involve 
estimating  the  impact  on  ozone 


concentrations  due  to  stationary  sources  of 
VOC  and  NOx,  whether  for  permitting  or 
other  regulatory  cases,  the  model  user  should 
consult  the  appropriate  Regional  Office  on 
the  acceptability  of  the  modeling  technique. 

e.  Proportional  (rollback/forward) 
modeling  is  not  an  acceptable  procedure  for 
evaluating  ozone  control  strategies. 

6.2.2     Models  for  Carbon  .Monoxide 

a.  For  analyzing  CO  impacts  at  roadway 
intersections,  users  should  follow  the 
procedures  in  the  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections"  '"'  The  recommended  model 
for  such  analyses  is  CAL3QHC,"  This  model 
combines  CALINE3  (already  in  Appendix  A) 
with  a  traffic  model  to  calculate  delays  and 
queues  that  occur  at  signalized  intersections. 
In  areas  where  the  use  of  either  TEXIN2  or 
CALINE4  has  previously  been  established,  its 
use  may  continue  The  capability  exists  for 
these  intersection  models  to  be  used  in  either 
a  screening  or  refined  mode.  The  screening 
approach  is  described  in  reference  34;  a 
refined  approach  may  be  considered  on  a 
case-by-case  basis  The  latest  version  of  the 
MOBILE  (mobile  source  emission  factor) 
model  should  be  used  for  emissions  input  to 
intersection  models. 

b  For  analyses  of  highways  characterized 
by  uninterrupted  traffic  flows.  GALINfES  is 
recommended,  with  emissions  input  from  the 
latest  version  of  the  MOBILE  model 

c.  The  recommended  model  for  urban 
areawide  CO  analyses  is  8A.M  or  Urban 
Airshed  Model  (UAM);  see  Appendix  A. 
Information  on  SIP  development  and 
requirements  for  using  these  models  can  be 
found  in  references  34.  96,  97  and  98 

d.  Where  point  sources  of  CO  are  of 
concern,  they  should  be  treated  using  the 
screening  and  refined  techniques  described 
in  Section  4  or  5  of  the  Guideline. 
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6.2.3     Models  for  Nitrogen  Dioxide  (Annual 
Average) 

a  A  tiered  screening  approach  is 
recommended  to  obtain  annual  average 
estimates  of  NO:  from  point  sources  for  New 
Source  Review  analysis,  including  PSD,  and 
for  SIP  planning  purposes.  This  multi-tiered 
approach  is  conceptually  shown  in  Figure 
6-1  and  described  in  paragraphs  b  and  c  of 
this  section.  Figure  6-1  is  as  follows: 

Figure  6-1.— Multi-tiered  Screei^- 
iNG  Approach  for  Estimating  An- 
nual NO;  Concentrations  From 
Point  Sources 

Tier  1:  Assume  Total  Conversion  of  NO  to 

NOj 
Tier  2  Multiply  Annual  NOx  Estimate  by  Enr>- 

ptncaHy  Derived  NOj/NOx  Ratio. 

b.  For  Tier  1  (the  initial  screen),  use  an 
appropriate  Gaussian  model  from  Appendix 
A  to  estimate  the  maximum  annual  average 
concentration  and  assume  a  total  conversion 
of  NO  to  NO2.  If  the  concentration  exceeds 
the  NA,^QS  and/or  PSD  increments  for  NO2, 
proceed  to  the  2nd  level  screen. 

c.  For  Tier  2  (2nd  level)  screening  analysis, 
multiply  the  Tier  1  estimate(s)  by  an 
empirically  derived  NOj/NOx  value  of  0.75 
(annual  national  default).'*  An  annual  NO2/ 
NOx  ratio  differing  from  0.75  may  be  used  if 
it  can  be  shown  that  such  a  ratio  is  based  on 
data  likely  to  be  representative  of  the 
location(s)  where  maximum  annual  impact 
from  the  individual  source  under  review 
occurs.  In  the  case  where  several  sources 
contribute  to  consumption  of  a  PSD 
increment,  a  locally  derived  annual  NO2/ 
NOx  ratio  should  also  be  shown  to  be 
representative  of  the  location  where  the 
maximum  collective  impact  from  the  new 
plus  existing  sources  occurs. 

d.  In  urban  areas,  a  proportional  model 
may  be  used  as  a  preliminary  assessment  to 
evaluate  control  strategies  to  meet  the 
NAAQS  for  multiple  minor  sources,  i.e. 
minor  point,  area  and  mobile  sources  of  NOx; 
concentrations  resulting  from  major  point 
sources  should  be  estimated  separately  as 
discussed  above,  then  added  to  the  impact  of 
the  minor  sources.  An  acceptable  screening 
technique  for  urban  complexes  is  to  assume 
that  all  NOx  is  emitted  in  the  form  of  NO2 
and  to  use  a  model  from  App>endix  A  for 
nonreactive  pwllutants  to  estimate  NO2 
concentrations.  A  more  accurate  estimate  can 
be  obtained  by:  (1)  Calculating  the  annual 
average  concentrations  of  NOx  with  an  urban 
model,  and  (2)  converting  these  estimates  to 
NO2  concentrations  using  an  empirically 
derived  annual  NOr/NOx  ratio,  k  value  of 
0.75  is  recommended  for  this  ratio.  However. 
a  spatially  averaged  annual  NQj/NOx  ratio 
may  be  determined  from  an  existing  air 
quality  monitoring  network  and  used  in  lieu 
of  the  0.75  value  if  it  is  determined  to  be 
representative  of  prevailing  ratios  in  the 
urban  area  by  the  reviewing  agency.  To 
ensure  use  of  appropriate  locally  derived 
annual  .\'0:/NOx  ratios,  monitoring  data 
under  consideration  should  be  limited  to 
those  collected  at  monitors  meeting  siting 
criteria  defined  in  40  CFR  "art  58,  .Appendix 


D  as  representative  of  "neighborhood", 
"urban",  or  "regional"  scales.  Furthermore. 
the  highest  annual  spatially  averaged  NOj/ 
NOx  ratio  from  the  most  recent  3  years  of 
complete  data  should  be  used  to  foster 
conservatism  in  estimated  impacts. 

e.  To  demonstrate  compliance  with  NOj 
PSD  increments  in  urban  areas,  emissions 
from  major  and  minor  sotirces  should  be 
included  in  the  modeling  analysis.  Point  and 
area  source  emissions  should  be  modeled  as 
discussed  above.  If  mobile  source  emissions 
do  not  contribute  to  localized  areas  of  high 
ambient  NO:  concentrations,  they  should  be 
modeled  as  area  sources.  When  modeled  as 
area  sources,  mobile  source  emissions  should 
be  assumed  uniform  over  the  entire  highway 
link  and  allocated  to  each  area  source  grid 
square  based  on  the  portion  of  highway  link 
within  each  grid  square.  If  localized  areas  of 
high  concentrations  are  likely,  then  mobile 
sources  should  be  modeled  as  line  sources 
with  the  preferred  model  ISCLT. 

f  More  refined  techniques  to  handle 
special  circumstances  may  be  considered  on 
a  case-by-case  basis  and  agreement  with  the 
reviewing  authority  should  be  obtained.  Such 
techniques  should  consider  individual 
quantities  of  NO  and  NO^  emissions, 
atmospheric  transport  and  dispersion,  and 
atmospheric  transformation  of  NO  to  NO2. 
Where  they  are  available,  site-specific  data 
on  the  conversion  of  NO  to  NOj  may  be  used. 
Photochemical  dispersion  models,  if  used  for 
other  pollutants  in  the  area,  may  also  be 
applied  to  the  NOx  problem. 

7.0  Other  Model  Requirements 

7.1  Discussion 

a.  This  section  covers  those  cases  where 
specific  techniques  have  been  developed  for 
special  regulatory  programs.  Most  of  the 
programs  have,  or  will  have  when  fully 
developed,  separate  guidance  documents  that 
cover  the  program  and  a  discussion  of  the 
tools  that  are  needed.  The  following 
paragraphs  reference  those  guidance 
documents,  when  they  are  available.  No 
attempt  has  been  made  to  provide  a 
comprehensive  discussion  of  each  topic  since 
the  reference  documents  were  designed  to  do 
that.  This  section  will  undergo  periodic 
revision  as  new  programs  are  added  and  new 
techniques  are  develof)ed. 

b.  Other  Federal  agencies  have  also 
develof)ed  specific  modeling  approaches  for 
their  own  regulatory  or  other  requirements. 
An  example  of  this  is  the  three-volume 
manual  issued  by  the  U.  S.  Department  of 
Housing  and  Urban  Development,  "Air 
Quality  Considerations  in  Residential 
Planning."  ^^  Although  such  regulatory 
requirements  and  manuals  may  have  come 
about  because  of  EPA  rules  or  standards,  the 
implementation  of  such  regulations  and  the 
use  of  the  modeling  techniques  is  under  the 
jurisdiction  of  the  agency  issuing  the  manual 
or  directive 

c.  The  need  to  estimate  impacts  at 
distances  greater  than  50km  (the  nominal 
distance  to  which  EPA  considers  most 
Gaussian  models  applicable)  is  an  impwrtant 
one  especialiv  when  considering  the  effects 
from  secondary  pollutants.  Unfortunat^y, 
models  submitted  to  EPA  have  not  as  yet 
undergone  sufficient  field  evaluation  to  be 


recommended  for  general  use.  Existing  data 
bases  from  field  studies  at  mesoscale  and 
long  range  transport  distances  are  limited  in 
detail.  T^is  limitation  is  a  result  of  the 
expense  to  perform  the  field  studies  required 
to  verify  and  improve  mesoscale  and  long 
range  transport  models.  Particularly 
important  and  sparse  are  meteorological  data 
adequate  for  generating  three  dimensional 
wind  fields.  Application  of  models  to 
complicated  terrain  compounds  the 
difficulty.  EPA  has  completed  limited 
evaluation  of  several  long  range  transport 
(LRT)  models  against  two  sets  of  field  data. 
The  evaluation  results  are  discussed  in  the 
document,  "Evaluation  of  Short-Term  Long- 
Range  Transport  Models."  "^  "*  For  the  time 
being,  long  range  and  mesoscale  transport 
models  must  be  evaluated  for  regulatcwy  use 
on  a  case-by-case  basis. 

d.  There  are  several  regulatory  programs 
for  which  air  pathway  analysis  procedures 
'and  modeling  techniques  have  been 
developed.  For  continuous  emission  releases, 
ISC  forms  the  basis  of  many  analytical 
techniques.  EPA  is  continuing  to  evaluate  the 
performance  of  a  number  of  proprietary  and 
public  domain  models  for  intermittent  and 
non-stack  emission  releases.  Until  EPA 
completes  its  evaluation,  it  is  premature  to 
recommend  specific  models  for  air  pathway 
analyses  of  intermittent  and  non-stack 
releases  in  the  Guideline. 

e.  Regional  scale  models  are  used  l)y  EPA 
to  develop  and  evaluate  national  policy  and 
assist  State  and  local  control  agencies.  Two 
such  models  are  the  Regional  Oxidant  Model 
(ROM)  '0'  i«  I"'  and  the  Regional  Acid 
Deposition  Model  (RADM).'°*  Due  to  the 
level  of  resources  required  to  apply  these 
models,  it  is  not  envisioned  that  regional 
scale  models  will  be  used  directly  in  most 
model  applications. 

7.2  Recommendations 

7.2.1  Fugitive  Dust/Fugitive  Emissions 

a.  Fugitive  dust  usually  refers  to  the  dust 
put  into  the  atmosphere  by  the  wind  blowing 
over  plowed  fields,  dirt  roads  or  desert  ot 
sandy  areas  with  little  or  no  vegetation. 
Reentrained  dust  is  that  which  is  put  into  the 
air  by  reason  of  vehicles  driving.over  dirt 
roads  (or  dirty  roads)  and  dusty  areas.  Such 
sources  can  be  characterized  as  line,  area  or 
volume  sources.  Emission  rates  may  be  based 
on  site-specific  data  or  values  from  the 
general  literature. 

b.  Fugitive  emissions  are  usually  defined 
as  emissions  that  come  from  an  industrial 
source  complex.  They  include  the  emissions 
resulting  from  the  industrial  process  that  are 
not  captured  and  vented  through  a  stack  but 
may  be  released  from  various  locations 
within  the  complex.  Where  such  fugitive 
emissions  can  be  prof»erly  specified,  the  ISC 
model,  with  consideration  of  gravitational 
settling  and  dry  deposition,  is  the 
recommended  model.  In  some  unique  cases 
a  model  developed  specifically  for  the 
situation  may  be  needed. 

c.  Due  to  the  difficult  nature  of 
characterizing  and  modeling  fugitive  dust 
and  fugitive  emissions,  it  is  recommended 
that  the  proposed  procedure  be  cleared  by 
the  appropriate  Regional  Office  for  each 
specific  situation  before  the  modeling 
exercise  is  begun. 
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7.2.2  Particulate  Matter 

a.  The  particulate  matter  NAAQS, 
promulgated  on  )uiy  1.  1987  (52  FR  24634), 
includes  only  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal  10 
micrometers  (PM-10).  EPA  promulgated 
regulations  for  PSD  increments  measured  as 
PM-10  on  lune  3.  1993  (58  FR  31621),  which 
are  codified  at  §§  51  166(c)  and  52.21(c). 

b.  Screening  techniques  liJte  those 
identified  in  Section  4  are  also  applicable  to 
PM-10  ana  to  large  particles.  It  is 
recommended  that  subjectively  determined 
values  for  'half-life"  or  pollutant  decay  not 
be  used  as  a  surrogate  for  particle  removal. 
Conservative  assumptions  which  do  not 
allow  removal  or  transformation  are 
suggested  for  screening.  Proportional  models 
(rollback/forward)  may  not  be  applied  for 
screening  analysis,  unless  such  techniques 
are  used  in  conjunction  with  receptor 
modeling. 

c.  Refined  models  such  as  those  in  Section 
4.0  are  recommended  for  PM-10  and  large 
particles.  However,  where  possible,  particle 
size,  gas-to-particle  formation,  and  their 
effect  on  ambient  concentrations  may  be 
considered  For  urban-wide  refined  analyses 
CDM  2.0  (long  term)  or  R-^M  (short  term) 
should  be  used.  ISC  is  recommended  for 
point  sources  of  small  particles  and  for 
source-specific  analyses  of  complicated 
sources.  No  model  recommended  for  general 
use  at  this  time  accounts  for  secondary 
particulate  formation  or  other 
transformations  in  a  manner  suitable  for  SIP 
control  strategy  demonstrations.  Where 
fKJSSible,  the  use  of  receptor 

models  '" ''' '"'  "*  ""  in  conjunction  with 
dispersion  models  is  encouraged  to  more 
precisely  characterize  the  emissions 
inventory  and  to  validate  source  specific 
impacts  calculated  by  the  disf>ersion  model. 
A  SIP  development  guideline."*  model 
reconciliation  guidance,"*  and  an  example 
model  application  '"*  are  available  to  assist  in 
PM-10  analyses  and  control  strategy 
development. 

d  I'nder  certain  conditions,  recommended 
dispersion  models  are  not  available  or 
applicable.  In  such  circumstances,  the 
modeling  approach  should  be  approved  by 
the  appropriate  Regional  Office  on  a  case-by- 
case  basis.  For  example,  where  there  is  no 
recommended  air  quality  model  and  area 
sources  are  a  predominant  comfKinent  of 
PM-10.  an  attainment  demonstration  may  be 
based  on  rollback  of  the  apportionment 
derived  from  two  reconciled  receptor  models, 
if  the  strategy  provides  a  conservative 
demonstration  of  attainment.  At  this  time, 
analvses  involving  model  calculations  for 
distances  beyond  50km  and  under  stagnation 
conditions  should  also  be  justified  on  a  case- 
by-case  basis  (see  Sections  7.2.6  and  8.2.10). 

e.  .\s  an  aid  to  assessing  the  impact  on 
ambient  air  quality  of  pmrticulate  matter 
generated  from  prescribed  burning  activities, 
reference  llO  is  available. 

7.2.3  Lead 

a.  The  air  quality  analyses  required  for  lead 
implementation  plans  are  given  in  §§  51.83, 
51.84  and  51.85.  Sections  51.83  and  51.85 
require  the  use  of  a  modified  rollback  model 
as  a  minimum  to  demonstrate  attainment  of 


the  lead  air  quality  standard  but  the  use  of 
a  dispersion  model  is  the  preferred  approach. 
Section  51.83  requires  the  analysis  of  an 
entire  urban  area  if  the  measured  lead 
concentration  in  the  urbanized  area  exceeds 
a  quarterly  (three  month)  average  of  4.0  ng/ 
m^.  Section  51.84  requires  the  use  of  a 
dispersion  model  to  demonstrate  attainment 
of  the  lead  air  quality  standard  around 
specified  lead  point  sources.  For  other  areas 
reporting  a  violation  of  the  lead  standard. 
Section  51.85  requires  an  analysis  of  the  area 
in  the  vicinity  of  the  monitor  reporting  the 
violation.  The  NAAQS  for  lead  is  a  quarterly 
(three  month)  average,  thus  requiring  the  use 
of  modeling  techniques  that  can  provide 
long-term  concentration  estimates. 

b.  The  SIP  should  contain  an  air  quality 
analysis  to  determine  the  maximum  quarterly 
lead  concentration  resulting  firom  major  lead 
point  sources,  such  as  smelters,  gasoline 
additive  plants,  etc.  For  these  applications 
the  ISC  model  is  preferred,  since  the  model 
can  account  for  deposition  of  particles  and 
the  impact  of^gitive  emissions.  If  the  source 
is  located  in  complicated  terrain  or  is  subject 
to  unusual  clinoatic  conditions,  a  case- 
specific  review  by  the  appropriate  Regional 
Office  may  be  required. 

c.  In  modeling  the  effect  of  traditional  line 
sources  (such  as  a  specific  roadway  or 
highway)  on  lead  air  quality,  dispersion 
models  applied  for  other  pollutants  can  be 
used.  Dispersion  models  such  as  CALINE3 
have  been  widely  used  for  modeling  carbon 
monoxide  emissions  from  highways. 
However,  where  deposition  is  of  concern,  the 
line  source  treatment  in  ISC  may  be  used. 
Also,  where  there  is  a  point  source  in  the 
middle  of  a  substantial  road  network,  the 
lead  concentrations  that  result  from  the  road 
network  should  be  treated  as  bacleground  (see 
Section  9.2);  the  point  source  and  any  nearby 
major  roadways  should  be  modeled 
separately  using  the  ISC  model. 

d.  To  model  an  entire  major  urtian  area  or 
to  model  areas  without  significant  sources  of 
lead  emissions,  as  a  minimum  a  prop>ortional 
(rollback)  model  may  be  used  for  air  quality 
analysis.  The  rollback  philosophy  assumes 
that  measured  pollutant  concentrations  are 
proportional  to  emissions.  However,  urban  or 
other  dispersion  models  are  encouraged  in 
these  ciromistances  where  the  use  of  such 
models  is  feasible. 

e.  For  further  information  concerning  the 
use  of  models  in  the  development  of  lead 
implementation  plans,  the  documents 
"Supplementary  Guidelines  for  Lead 
Implementation  Plans,"" *"  and  "Updated 
Information  on  Approval  and  Promulgation 
of  Lead  Implementation  Plans,"  ^^  should  be 
consulted. 

7.2.4.    Visibility 

a.  The  visibility  regulations  as  promulgated 
in  December  1980"  require  consideration  of 
the  effect  of  new  sources  on  the  visibility 
values  of  Federal  Class  I  areas.  The  state  of 
scientific  knowledge  concerning  identifying, 
monitoring,  modeling,  and  controlling 
visibility  impairment  is  contained  in  an  EPA 
report  "Protecting  Visibility:  An  EPA  Report 
to  Congress".*^  In  1985.  EPA  promulgated 
Federal  Implementation  Plans  (FIPs)  for 


states  without  approved  visibility  provisions 
in  their  SlPs.  A  monitoring  plan  was 
established  as  part  of  the  FIPs.*^^ 

b.  Guidance  and  a  screening  model, 
VISCREEN,  is  contained  in  the  EPA 
document  "Workbook  for  Plume  Visual 
Impact  Screening  and  Analysis  (Revised)."*' 
VISCREEN  can  be  used  to  calculate  the 
potential  impact  of  a  plume  of  specified 
emissions  for  specific  transport  and 
dispersion  conditions.  If  a  more 
comprehensive  analysis  is  required,  any 
refined  model  should  be  selected  in 
consultation  with  the  EPA  Regional  Office 
and  the  appropriate  Federal  Land  Manager 
who  is  responsible  for  determining  whether 
there  is  an  adverse  effect  by  a  plume  on  a 
Class  I  area. 

c  PLUVUE II,  listed  in  Appendix  B.  may 
be  applied  on  a  case-by-case  basis  when 
refined  plume  visibility  evaluations  are 
needed.  Plume  visibility  models  have  been 
evaluated  against  several  data  sets.**'  ** 

7.2.5  Good  Engineering  Practice  Stack 
Height 

a.  The  use  of  stack  height  credit  in  excess 
of  Good  Engineering  Practice  (GEP)  stack 
height  or  credit  resulting  from  any  other 
disp>ersion  technique  is  prohibited  in  the 
development  of  emission  limitations  by 

§§  51.118  and  51.164,  The  definitions  of  GEP 
stack  height  and  dispersion  technique  are 
contained  in  §51.100.  Methods  and 
procedures  for  making  the  appropriate  stack 
height  calculations,  determining  stack  height 
credits  and  an  example  of  applying  those 
techniques  are  found  in  references  46,  47.  48. 
and  49. 

b.  If  stacks  for  new  or  existing  major 
sources  are  found  to  be  less  than  the  height 
defined  by  EP.^s  refined  formula  for 
determining  GEP  height. ''  then  air  quality 
impacts  associated  with  cavity  or  wake 
effects  due  to  the  nearby  building  structures 
should  be  determined.  Detailed  downwash 
screening  procedures '"  for  both  the  cavity 
and  wake  regions  should  be  followed.  If  more 
refined  concentration  estimates  are  required, 
the  Industrial  Source  Complex  (ISC)  model 
contains  algorithms  for  building  wake 
calculations  and  should  be  used.  Fluid 
modeling  can  provide  a  great  deal  of 
additional  information  for  evaluating  and 
describing  the  cavity  and  wake  effects. 

7.2.6  Long  Range  transport  (LRT)  (i.e., 
beyond  50km) 

a.  Section  165(e)  of  the  Clean  Air  Act 
requires  that  suspected  significant  impacts 
on  PSD  Class  I  areas  be  determined. 
However.  50km  is  the  useful  distance  to 
which  most  Gaussian  models  are  considered 
accurate  for  setting  emission  limits.  Since  in 
many  cases  PSD  analyses  may  show  that 
Class  I  areas  may  be  threatened  at  distances 
greater  than  50kin  from  new  sources,  some 
procedure  is  needed  to  (1)  determine  if  a 
significant  impact  will  occur,  and  (2)  identify 
the  model  to  be  used  in  setting  an  emission 
limit  if  the  Class  I  increments  are  threatened 
(models  for  this  purpose  should  be  approved 
for  use  on  a  case-by-case  basis  as  required  in 
Section  3.2).  This  procedure  and  the  models 


^S  51.300-307. 


'§51.300-307. 

"•The  EPA  refined  formula  height  is  defined  as  H 
*  1.5L  (see  Reference  46). 
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s-^lected  for  use  should  be  determined  in 
consultation  with  the  EPA  Regional  Office 
and  the  appropriate  Federal  Land  Manager 
(FLMi,  While  the  uitimate  decision  on 
whether  a  Class  1  area  is  aflverselv  affected 
is  the  responsibility  of  the  permitting 
authoritv'.  the  FL.M  has  an  afRrmativp 
responsibilitv  to  protect  air  quaiit\  reiater! 
values  that  may  be  affected 

b  K  LRT  IS  determined  to  l»e  important, 
then  estimates  utilizmg  an  appropriate 
refined  model  for  receptors  at  distances 
(Plater  than  50  km  should  be  obt»ine<l 
MESOPUFF  II.  listed  m  Appendix  B.  mav  be 
applied  on  a  case-b\-case  basis  when  l.RT 
estimates  are  needed   .^ddltlonB!  information 
on  applying  ihw  model  is  contained    n  the 
EPA  document    A  Modeling  Protocol  For 
Applymg  (vESOP^'FF  II  to  Long  Range 
Transport  Problems  '  '" 

7.2.7  Modeling  Guidance  for  Other 
Governmental  Programs 

a   When  using  the  models  recommended  or 
aM<  ussed  in  »he  Guidehrte  m  «»»^»port  e>i 
programmatic  retjuirements  not  spe<  ifically 
covered  by  EPA  regulations  the  model  user 
should  consult  the  appropriate  Federal  or 
State  agencv  to  ensure  t.he  proper  application 
aad  use  of  that  model   For  inooeiing 
associated  with  PSD  permit  applications  that 
involve  a  Class  !  area   the  appropriate  Federal 
Land  Manager  should  be  consulted  on  all 
madeltag  questiens 

h  The  Oiffshore  and  Coastal  Ehspersion 
lOCD)  model  '•'■'  was  deveiopted  by  the 
Minerals  Management  Service  and  is 
recommended  for  estimating  air  quality 
impact  from  offshore  sources  on  onshore,  flat 
terrain  areas  The  OCD  model  is  not 
recommended  for  use  m  air  quality  impact 
assessments  for  onshore  sources.  Sources 
located  on  or  iust  inland  of  a  shoreline  where 
fumigation  is  expectefl  should  be  treated  in 
accordance  with  Section  8.2.9. 

L   The  Emissions  and  Dispwrsion  Modeling 
System  (EDMS) '"  was  developed  by  the 
Federal  Aviation  Administration  and  the 
United  States  Air  Force  and  is  recommended 
for  air  quality  aeeessment  of  prinMTV 
pollutant  impacts  at  airpKMls  or  air  bases. 
Regulatory  application  of  EDMS  is  intended 
for  estimating  the  cumulative  effect  of 
changes  in  aircraft  operations,  point  source, 
and  mobile  source  emissions  on  pollutant 
concentrations.  It  is  not  intended  for  PSD, 
SIP.  or  other  regulatory  air  quality  analyses 
of  pwint  or  mobile  sources  at  or  peripheral  to 
airport  property  that  are  independent  of 
changes  in  aircraft  operations.  If  changes  in 
other  than  aircraft  operations  are  associated 
with  analyses,  a  model  recommended  in 
Chapter  4,  5,  or  6  should  be  used. 

7.2.8  Air  Pathway  Analyses  (Air  Toxics  and 
Hazardous  Waste) 

a.  Modeling  is  becoming  an  increasingly 
important  tool  for  regulatory  control  agencies 
to  assess  the  air  quality  imp>act  of  releases  of 
toxics  and  nazardous  waste  materials. 
Appropriate  screening  techniques"*  "*  for 
calculating  ambient  concentrations  due  to 
various  well-defined  neutrally  buoyant  toxic/ 
hazardous  pollutant  releases  are  available. 

b.  Several  regulatory  programs  within  EPA 
have  developed  modeling  techniques  and 
guidance  for  conducting  air  pathway 


analyses  as  noted  in  references  116-12S.  ISC 
forms  tr>e  basis  of  the  modeling  procedures 
for  air  pathwav  analyses  of  many  of  these 
regulatory  p>«)grams  and  where  identified,  is 
appropnate  tor  obtaining  refinec  ambient 
concentration  estimates  of  neutrally  buoyant 
■continuous  air  toxu  '■f-.n-ast"-  front  "ariitional 
sources   .Appendix  A  !c  'he  v.uicle;  .'.e 
ontams  additional  mooeis  appropnaif  k>r 
obtaining  rwfined  estimates  of  c  ontinuous  air 
toxic  releases  from  traditional  sources 
Appendix  B  contains  mooel'=  tna'  n\n\  be 
used  on  a  case-bv-case  basis  fo'  (»OM,.ning 
refined  estimates  of  densertnan  air 
.niermittent  gaseous  releases  ?  g., 
DEGADIS  "•  "*  gutdance  tor  \tt€  use  of  nick 
models  IS  also  available  ■ 

c   Many  air  toxics  moQei'  recjuire  input  of 
chemical  properties  and'or  i  hemical 
engineering  variables  in  order  I© 
appropnafelv  characterize  the  s»urce 
emissions  prior  to  (S.spersion  in  the 
atmosphere   referencs  13..  .s  one  source  of 
nelpfu!  data   in  addition.  EPA  has  numerous 
programs  to  determine  eraissioB  factors  and 
other  estimates  ot  air  taxic  eaussiens.  The 
Regional  Office  should  be  consulted  for 
guidance  on  appropnate  emission  estimating 
procedures  and  any  uncertainties  that  may  be 
associated  with  them. 

8.0  General  Modeling  Considerabons 

8. 1  Discussion 

a.  This  section  contains  rsconunendations 
concerning  a  number  of  different  issues  not 
explicitly  covered  in  other  sections  of  this 
guide.  The  topics  covered  here  are  not 
specific  to  any  one  propara  or  metaling  area 
but  are  conunon  to  nearly  all  modeling 
analyses. 

8.2  Recommendations 
8.2.1     Design  Concentrations 

8.2.1.1     Design  Concentrations  for  Criteria 
Pollutants  With  Deterministic  Standards 

a.  An  air  quality  analysis  for  SOj,  CO.  Pb, 
and  NO:  is  required  to  determine  if  the 
source  wlH  (1)  Canse  a  violation  of  the 
NAAQS,  or  (2)  cause  or  contribute  to  air 
quality  deterioration  greater  than  the 
specified  allowable  PSD  increment.  For  the 
former,  background  concentration  (see 
Section  9.2)  should  be  added  to  the  estimated 
impact  of  the  source  to  determine  the  design 
concentration.  For  the  latter,  the  design 
concentration  includes  impact  from  all 
increment  consuming  sources. 

b.  If  the  air  quality  analyses  are  conducted 
using  the  period  of  meteorological  input  data 
recommended  in  Section  9.3.1.2  (e.g.,  5  years 
of  NWS  data  or  1  year  of  site-specific  data), 
then  the  design  concentration  based  on  the 
highest,  second-highest  short  term 
concentration  or  long  term  average, 
whichever  is  controlling,  should  be  used  to 
determine  emission  limitations  to  assess 
compliance  with  the  NAAQS  and  to 
determine  PSD  increments. 

c.  When  sufficient  and  representative  data 
exist  for  less  than  a  3-year  period  from  a 
nearby  NWS  site,  or  when  on-site  data  have 
been  collected  for  less  than  a  full  continuous 
year,  or  when  it  has  been  determined  that  the 
on  site  data  may  not  be  temporally 
representative,  then  the  highest 


concentration  estimate  should  be  considered 
the  design  value.  This  is  becauae  the  length 
of  the  data  record  may  be  too  ahort  to  assure 
that  the  conditions  piroducing  worst-case 
estimates  have  been  ede(|ueteiy  seapled.  The 
highest  value  is  then  a  aunogM*  for  ihe 
concentration  that  is  a«t  to  be  exceeded  more 
than  once  per  year  (the  wordiac  of  the 
detaiministic  sinnoarrts     ^  so   i he  highest 
coBceBtration  snoaic  »•■  .j^^'c  v,H»n^vfr 
selected  worst-case  toROitionk  ai*  mixr      » 
screening  technique.  This  specttKJuiy  MppuM 
to  the  use  of  techniqaes  such  as  ovtUiMd  in 
"Screeniug  Procedures  for  E;»timBiing  the  .\ir 
Quality  hn|MCt  of  Sta!iOnar\  s<<nr:  c- 
Revised" '•  Sj>ecifH  gi.Qanit  h>'         t.--.  [m 
feuad  »3  the  "Guideiinf  tor  vioaei.n^    jirooo 
Monoxide  from  Roacwax  fi;ie-vr  -lons".** 

d.  If  the  coBtrolhqg  ^om  oniration  is  an 
annual  average  value  anc   r  u?  pe  years  of 
data  (on-site  or  NWS   ar»  .,«er,  ■r>tT\  rhe 
dasi^  value  is  the     nf"'*  "'  ''"  ^'^ruh 
averages  calculated  tor  Uia  lOjUviduai  >  ears. 
If  the  controlling  concenlratiMi  is  a  quarterly 
average  and  multiple  years  are  used,  then  the 
highest  individual  quarterly  average  should 
be  considered  the  design  value. 

e.  As  long  a  pteriod  (^  record  as  possible 
should  be  used  in  making  estimates  to 
determine  design  values  and  P8D 
increments.  If  more  than  1  year  of  site- 
specific  data  is  available,  it  should  be  used. 

•.2.1.2    Design  CoBceatzatieas  fer  Criteria 
PellutanU  With  Expected  Excaedance 
Standards 

a.  Specific  instructions  for  the 
determination  of  design  concentrations  for 
criteria  pellMtants  wiUi  expected  exoeedaaaa 
standard^  ozone  and  PM-10.  are  contained 
in  special  guidance  documents  for  the 
preparation  of  SIPs  for  those  pollutants."  "» 
For  all  SIP  revisions  the  user  should  check 
with  the  Regional  OfBce  to  obuin  the  most 
recent  guidance  documents  and  pwlicy 
memoranda  concerning  the  pollutant  in 
question. 

8.2.2  Critical  Receptor  Sites 

a.  Receptor  sites  for  reftned  medehng 
should  be  utilized  la  sufftcieat  detail  to 
estimate  the  highest  concentrations  and 
possible  violations  of  a  NAAQS  or  a  PSD 
increment.  In  designing  a  receptor  network, 
the  emphasis  should  be  placed  on  receptor 
resolution  and  location,  not  total  number  of 
receptors.  The  selection  of  receptor  sites 
should  be  a  case-by-case  determination 
taking  into  consideration  the  tofX)graphy.  the 
climatology,  monitor  sites,  and  the  results  of 
the  initial  screening  procedure.  For  large 
sources  (those  equivalent  to  a  500MW  power 
plant)  and  where  violations  of  the  NAAQS  or 
PSD  increment  are  likely,  360  receptors  for 
a  piolar  coordinate  grid  system  and  400 
receptors  for  a  rectangular  grid  system,  where 
the  distance  from  the  source  fo  the  farthest 
receptor  is  10km,  are  usually  adequate  to 
identify  areas  of  high  concentration. 
Additional  receptors  may  be  needed  in  the 
high  concentration  location  if  greater 
resolution  is  indicated  by  terrain  or  source 
factors. 

8.2.3  Dispersion  Coefficients 

a.  Gaussian  models  used  in  most 
applications  should  employ  dispersion 
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coefficients  consistent  with  those  contained 
in  the  preferred  models  in  Appendix  A. 
Factors  such  as  averaging  time,  urban/rural 
surroundings,  and  type  of  source  (point  vs. 
line)  may  dictate  the  selection  of  sp>ecific 
coefficients.  Generally,  coefficients  used  in 
Appendix  A  models  are  identical  to,  or  at 
least  based  on.  Pasquill-Gifibrd  coefficients*" 
in  njrai  areas  and  McElroy-Pooler** 
coefficients  in  urtsan  areas. 

b  Research  is  continuing  toward  the 
development  of  methods  to  determine    , 
dispersion  coefTicients  directly  from 
measured  or  observed  variables."  "  No 
method  to  date  has  proved  to  be  widely 
applicable  Thus,  direct  measurement,  as 
well  as  other  dispersion  coefficients  related 
to  distance  and  stability,  may  be  used  in 
Gaussian  modeling  only  if  a  demonstration 
can  be  made  that  such  parameters  are  more 
applicable  and  accurate  for  the  given 
situation  than  are  algorithms  contained  in  the 
preferred  models. 

L   Buovancy-induced  dispersion  (BID),  as 
identified  by  Pasquill,**  is  included  in  the 
preferred  models  and  should  be  used  where 
buovani  sources,  e.g  ,  those  involving  fuel 
combustion,  are  involved. 

8.2.4  Stability  Categories 

a.  The  Pasquill  approach  to  classifying 
stability  is  generally  required  in  all  preferred 
models  (.\ppendix  A]  The  Pasquill  method, 
as  modified  bv  Turner,^'  was  developed  for 
use  with  commonly  observed  meteorological 
data  from  the  National  Weather  Service  and 
is  based  on  cloud  cover,  insolation  and  wind 
Sfjeed. 

b.  Procedures  to  determine  Pasquill 
Stability  categories  from  other  than  NWS  data 
are  found  in  subsection  9.3.  Any  other 
method  to  determine  Pasquill  stability 
categories  must  t>e  |ustified  on  a  case-by-case 
basis. 

c.  For  a  given  model  application  where 
stability  categories  are  the  basis  for  selecting 
dispwrsion  coefficients,  both  Oy  and  Oz  should 
be  determined  from  the  same  stability 
categor\'     Split  sigmas"  in  that  instance  are 
not  recommended. 

d.  Sector  averaging,  which  eliminates  the 
a,  term,  is  generally  acceptable  only  to 
determine  long  term  averages,  such  as 
seasonal  or  annual,  and  when  the 
meteorological  input  data  are  statistically 
summarized  as  in  the  STAR  summaries. 
Sector  averaging  is,  however,  commonly 
acceptable  m  complex  terrain  screening 
methods. 

8.2.5  Plume  Rise 

a.  The  plume  rise  methods  of  Briggs***' 
are  incorporated  in  the  preferred  models  and 
are  recommended  for  use  in  all  modeling 
applications.  No  provisions  in  these  models 
are  made  for  fumigation  or  multistack  plume 
rise  enhancement  or  the  handling  of  such 
special  plumes  as  flares:  these  problems 
should  be  considered  on  a  case-by-case  basis. 

b.  Since  there  is  insufficient  information  to 
identify  and  quantify  disjjersion  during  the 
transitional  plume  rise  period,  gradual  plume 
rise  is  not  generally  recommended  for  use. 
There  are  two  exceptions  where  the  use  of 
gradual  plume  rise  is  appropriate:  (1)  In 
complex  terrain  screening  procedures  to 
determine  close-in  impacts;  (2)  when 


calculating  the  effects  of  building  wakes.  The 
building  wake  algorithm  in  the  ISC  model 
incorporates  and  automatically  (i.e., 
internally]  exercises  the  gradual  plume  rise 
calculations.  If  the  building  wake  is 
calculated  to  affect  the  plume  for  any  hour, 
gradual  plume  rise  is  also  used  in  downwind 
dispersion  calculations  to  the  distance  of 
final  plume  rise,  after  which  final  plume  rise 
is  used. 

c.  Stack  tip  downwash  generally  occurs 
with  poorly  constructed  stacks  and  when  the 
ratio  of  the  stack  exit  velocity  to  wind  speed 
is  small.  An  algorithm  developed  by  Briggs 
(Hanna  et  al.)*'  is  the  recommended 
technique  for  this  situation  and  is  found  in 
the  point  source  preferred  models. 

d.  Where  aerodynamic  downwash  occurs 
due  to  the  adverse  influence  of  nearby 
structures,  the  algorithms  included  in  the  ISC 
model  ^  should  be  used. 

8.2.6  Chemical  Transformation 

a.  The  chemical  transformation  of  SO2 
emitted  from  point  sources  or  single 
industrial  plants  in  rural  areas  is  generally 
assumed  to  be  relatively  unimportant  to  the 
estimation  of  maximum  concentrations  when 
travel  time  is  limited  to  a  few  hours 
However,  in  urban  areas,  where  synergistic 
effects  among  pollutants  are  of  considerable 
consequence,  chemical  transformation  rates 
may  be  of  concern.  In  urban  area 
applications,  a  half-life  of  4  hours  "  may  be 
applied  to  the  analysis  of  SO2  emissions. 
Calculations  of  transformation  coefficients 
from  site-specific  studies  can  be  used  to 
define  a  "half-life"  to  be  used-in  a  Gaussian 
model  with  any  travel  hme,  or  in  any 
application,  if  appropriate  documentation  is 
provided.  Such  conversion  factors  for 
pollutant  half-life  should  not  be  used  with 
screening  analyses. 

b.  Complete  conversion  of  NO  to  NO2 
should  be  assumed  for  all  travel  time  when 
simple  screening  techniques  are  used  to 
model  point  source  emissions  of  nitrogen 
oxides.  If  a  Gaussian  model  is  used,  and  data 
are  available  on  seasonal  variations  in 
maximum  ozone  concentrations,  the  Ozone 
Limiting  Method  ^^  is  recommended.  In 
refined  analyses,  case-by  case  conversion 
rates  based  on  technical  studies  appropriate 
to  the  site  in  question  may  be  used.  The  use 
of  more  sophisticated  modeling  techniques 
should  be  justified  for  individual  cases. 

c.  Use  of  models  incorporating  complex 
chemical  mechanisms  should  be  considered 
only  on  a  case-by-case  basis  with  proper 
demonstration  of  applicability.  These  are 
generally  regional  models  not  designed  for 
the  evaluation  of  individual  sources  but  used 
primarily  for  region-wide  evaluations. 
Visibility  models  also  incorp)orate  chemical 
transformation  mechanisms  which  are  an 
integral  p)art  of  the  visibility  model  itself  and 
should  be  used  in  visibility  assessments. 

8.2.7  Gravitational  Settling  and  Deposition 

a.  An  "infinite  half-life"  should  be  used  for 
estimates  of  particle  concentrations  when 
Gaussian  models  containing  only  exponential 
decay  terms  for  treating  settling  and 
dep>osition  are  used. 

b.  Gravitational  settling  and  deposition 
may  be  directly  included  in  a  model  if  either 
is  a  significant  factor.  One  preferred  model 


(ISC)  contains  a  settling  and  deposition 
algorithm  and  is  recommended  for  use  when 
particulate  matter  sources  can  be  quantified 
and  settling  and  deposition  are  problems. 

8.2.8  Urban/Rural  Classification 

a.  The  selection  of  either  rural  or  urban 
disf)ersion  coefficients  in  a  specific 
application  should  follow  one  of  the 
procedures  suggested  by  Irwin  '«  and  briefly 
described  below  These  include  a  land  use 
classification  procedure  or  a  population 
based  procedure  to  determine  whether  the 
character  of  an  area  is  primarily  urban  or 
rural. 

b.  Land  Use  Procedure:  (1)  Classify  the 
land  use  within  the  total  area.  A<,. 
circumscribed  by  a  3kin  radius  circle  about 
the  source  using  the  meteorological  land  use 
typing  scheme  proposed  by  Auer**";  (2)  if 
land  use  types  !l.  12,  Cl.  R2,  and  R3  account 
for  50  percent  or  more  of  A,,,  use  urban 
dispersion  coefficients:  otherwise,  use 
appropriate  rural  dispersion  coefficients. 

c.  Population  Density  Procedure:  (1) 
Compute  the  average  population  density,  p 
per  square  kilometer  with  X,  as  defined 
above:  (2nf  p  is  greater  than  750  people/km^, 
use  urban  dispersion  coefficients,  otherwise 
use  appropriate  rural  dispersion  coefficients. 

d  Of  the  two  methods,  the  land  use 
procedure  is  considered  more  definitive. 
Population  density  should  be  used  with 
caution  and  should  not  be  applied  to  highly 
industrialized  areas  where  the  population 
density  may  be  low  and  thus  a  rural 
classification  would  be  indicated,  but  the 
area  is  sufficiently  built-up  so  that  the  urban 
land  use  criteria  would  be  satisfied.  In  this 
case,  the  classification  should  already  be 
"urban"  and  urban  dispersion  parameters 
should  be  used 

e.  Sources  located  m  an  area  defined  as 
urban  should  be  modeled  using  urban 
dispersion  parameters  Sources  located  in 
areas  defined  as  rural  should  be  modeled 
using  the  rural  dispersion  parameters.  For 
analyses  of  whole  urban  complexes,  the 
entire  area  should  be  modeled  as  an  urban 
region  if  most  of  the  sources  are  located  in 
areas  classified  as  urban. 

8.2.9  Fumigation 

a.  Fumigation  occurs  when  a  plume  (or 
multiple  plumes)  is  emitted  into  a  stable 
layer  of  air  and  that  layer  is  subsequently 
mixed  to  the  ground  either  through 
convective  transfer  of  heat  from  the  surface 
or  because  of  advection  to  less  stable 
surroundings.  Fumigation  may  cause 
excessively  high  concentrations  but  is 
usually  rather  short-lived  at  a  given  receptor. 
There  are  no  recommended  refined 
techniques  to  model  this  phenomenon.  There 
are.  however,  screening  procedures  (see 
"Screening  Procedures  for  Estimating  the  Air 
Quality  Impact  of  Stationary  Sources"  '*)  that 
may  be  used  to  approximate  the 
concentrations.  Considerable  care  should  be 
exercised  in  using  the  results  obtained  from 
the  screening  techniques. 

b.  Fumigation  is  also  an  important 
phenomenon  on  and  near  the  shoreline  of 
bodies  of  water.  This  can  affect  both 
individual  plumes  and  area-wide  emissions. 
When  fumigation  conditions  are  expected  to 
occur  from  a  source  or  sources  with  tall 
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stacks  located  on  or  just  inland  of  a 
shoreline,  this  should  be  addressed  in  the  air 
quality  modeling  analysis.  The  Shoreline 
Dis(>er8ion  Model  (SDM)  listed  in  Appendix 
B  may  be  applied  on  a  case-by-case  basis 
when  air  quality  estimates  under  shoreline 
fumigation  conditions  are  needed."^ 
Information  on  the  results  of  EPA's 
evaluation  of  this  model  together  with  other 
coastal  fumigation  models  may  be  found  in 
reference  134.  Selection  of  the  appropriate 
model  for  applications  where  shoreline 
fumigation  is  of  concern  should  be 
determined  in  consultation  with  the  Regional 
Office. 

8.2.10  Stagnation 

a.  Stagnation  conditions  are  characterized 
by  calm  or  very  low  wind  speeds,  and 
variable  wind  directions.  These  stagnant 
meteorological  conditions  may  persist  for 
several  hours  to  several  days.  During 
stagnation  conditions,  the  disf>ersion  of  air 
p>ollutants,  especially  those  from  low-level 
emissions  sources,  tends  to  be  minimized, 
potentially  leading  to  relatively  high  ground- 
level  concentrations. 

b.  When  stagnation  periods  such  as  these 
are  found  to  occur,  they  should  be  addressed 
in  the  air  quality  modeling  analysis. 
WYNDvalley,  listed  in  .Appendix  B.  may  be 
applied  on  a  case-by-case  basis  for  stagnation 
periods  of  24  hours  or  longer  in  valley-type 
situations.  Caution  should  be  exercised  when 
applying  the  model  to  elevated  point  sources. 
Users  should  consult  with  the  appropriate 
Regional  Office  prior  to  regulatory 
application  of  WYNDvalley. 

8.2.11  Calibration  of  Models 

a.  Calibration  of  long  term  multi-source 
models  has  been  a  widely  used  procedure 
even  though  the  limitations  imposed  by 
statistical  theory  on  the  reliability  of  the 
calibration  process  for  long  term  estimates 
are  well  known.*'  In  some  cases,  where  a 
more  accurate  mode!  is  not  available, 
calibration  may  be  the  best  alternative  for 
improving  the  accuracy  of  the  estimated 
concentrations  needed  for  control  strategy 
evaluations. 

b.  Calibration  of  short  term  models  is  not 
common  practice  and  is  subject  to  much 
greater  error  and  misunderstanding.  There 
have  been  attempts  by  some  to  compare  short 
term  estimates  and  measurements  on  an 
event-by-event  basis  and  then  to  calibrate  a 
model  with  results  of  that  comparison.  This 
approach  is  severely  limited  by  uncertainties 
in  both  source  and  meteorological  data  and 
therefore  it  is  difficult  to  precisely  estimate 
the  concentration  at  an  exact  location  for  a 
specific  increment  of  time.  Such 
uncertainties  make  calibration  of  short  term 
models  of  questionable  benefit.  Therefore, 
short  term  model  calibration  is  unacceptable. 

9.0    Model  Input  Data 

a.  Data  bases  and  related  procedures  for 
estimating  input  parameters  are  an  integral 
part  of  the  modeling  procedure.  The  most 
appropriate  data  available  should  always  be 
selected  for  use  in  modeling  analyses. 
Concentrations  can  van,'  widely  depending 
on  the  source  data  or  meteorological  data 
used.  Input  data  are  a  major  source  of 
inconsistencies  in  any  modeling  analysis. 


This  section  attempts  to  minimize  the 
uncertainty  associated  with  data  base 
selection  and  use  by  identifying  requirements 
for  data  used  in  modeling.  A  checklist  of 
input  data  requirements  for  modeling 
analyses  is  included  as  Appendix  C.  More 
specific  data  requirements  and  the  format 
required  for  the  individual  models  are 
described  in  detail  in  the  users'  guide  for 
each  model. 

9.1     Source  Data 

9.1.1  Discussion 

a.  Sources  of  pollutants  can  be  classified  as 
point,  line  and  area/volume  sources.  Point 
sources  are  defined  in  terms  of  size  and  may 
vary  between  regulatory  programs.  The  line 
sources  most  frequently  considered  are 
roadways  and  streets  along  which  there  are 
well-defined  movements  of  motor  vehicles, 
but  they  may  be  lines  of  roof  vents  or  stacks 
such  as  in  aluminum  refineries.  Area  and 
volume  sources  are  often  collections  of  a 
multitude  of  minor  sources  with  individually 
small  emissions  that  are  impractical  to 
consider  as  separate  point  or  line  sources. 
Large  area  sources  are  typically  treated  as  a 
grid  network  of  square  areas,  with  {>ollutant 
emissions  distributed  uniformly  within  each 
grid  square. 

b.  Emission  factors  are  compiled  in  an  EPA 
publication  commonly  known  as  AP-42"*; 
an  indication  of  the  quality  and  amount  of 
data  on  which  many  of  the  factors  are  based 
is  also  provided.  Other  information 
concerning  emissions  is  available  in  EPA 
publications  relating  to  specific  source 
categories.  The  Regional  Office  should  be 
consulted  to  determine  appropriate  source 
definitions  and  for  guidance  concerning  the 
determination  of  emissions  firom  and 
techniques  for  modeling  the  various  source 
types. 

9.1.2  Recommendations 

a.  For  point  source  applications  the  load  or 
op>erating  condition  that  causes  maximum 
ground-level  concentrations  should  be 
established.  As  a  minimum,  the  source 
should  be  modeled  using  the  design  capacity 
(100  percent  load).  If  a  source  operates  at 
greater  than  design  capacity  for  periods  that 
could  result  in  violations  of  the  standards  or 
PSD  increments,  this  load'  should  be 
modeled.  Where  the  source  operates  at 
substantially  less  than  design  capacity,  and 
the  changes  in  the  stack  parameters 
associated  with  the  operating  conditions 
could  lead  to  higher  ground  level 
concentrations,  loads  such  as  50  percent  and 
75  percent  of  capacity  should  also  be 
modeled.  A  range  of  operating  conditions 
should  be  considered  in  screening  analyses; 
the  load  causing  the  highest  concentration, -in 
addition  to  the  design  load,  should  be 
included  in  refined  modeling.  For  a  power 
plant,  the  following  paragraphs  b  through  h 
of  this  section  describe  the  typical  kind  of 


'  Malfunctions  which  may  result  in  excess 
emissions  are  not  considered  to  be  a  normal 
operating  condition.  Thev  generally  should  not  be 
considered  in  determining  allowable  emissions. 
However,  if  the  excess  emissions  are  the  result  of 
poor  maintenance,  careless  operation,  or  other 
preventable  conditions,  it  may  be  necessary  to 
consider  them  in  determining  source  impact 


data  on  source  characteristics  and  operating 
conditions  that  may  be  needed.  Generally, 
input  data  requirements  for  air  quality 
models  necessitate  the  use  of  metric  units; 
where  English  units  are  common  for 
engineering  usage,  a  conversion  to  metric  is 
required. 

b.  Plant  layout.  The  coonection  scheme 
between  boilers  and  stacks,  and  the  distance 
and  direction  between  stacks,  building 
parameters  (length,  width,  height,  location 
and  orientation  relative  to  stacks)  for  plant 
structures  which  house  boilers,  control 
equipment,  and  surrounding  buildings 
within  a  distance  of  approximately  five  stack 
heights. 

c.  Stack  parameters.  For  all  stacks,  the 
stack  height  and  inside  diameter  (meters), 
and  the  temperature  (K)  and  volume  flow  rate 
(actual  cubic  meters  per  second)  or  exit  gas 
velocity  (meters  per  second)  for  operation  at 
100  percent,  75  percent  and  50  percent  load. 

d.  Boiler  size.  For  all  boilers,  the  associated 
megawatts,  10«  BTU/hr,  and  pounds  of  steam 
per  hour,  and  the  design  and/or  actual  fuel 
consumption  rate  for  100  percent  load  for 
coal  (tons/hour),  oil  (barrels/hour),  and 
natural  gas  (thousand  cubic  feet/hour). 

e.  Boiler  parameters.  For  all  boilers,  the 
percent  excess  air  used,  the  boiler  type  (e.g., 
wet  bottom,  cyclone,  etc.),  and  the  type  of 
firing  (e.g.,  pulverized  coal,  front  firing,  etc.). 

f.  Operating  conditions.  For  all  boilers,  the 
type,  amount  and  pollutant  contents  of  fuel, 
the  total  hours  of  boiler  operation  and  the 
boiler  capacity  factor  during  the  year,  and  the 
percent  load  for  peak  conditions. 

g.  Pollution  control  equipment  parameters. 
For  each  boiler  served  and  each  pollutant 
affected,  the  tyjje  of  emission  control 
equipment,  the  year  of  its  installation,  its 
design  efficiency  and  mass  emission  rate,  the 
data  of  the  last  test  and  the  tested  efficiency, 
the  number  of  hours  of  operation  during  the 
latest  year,  and  the  best  engineering  estimate 
of  its  projected  efficiency  if  used  in 
conjunction  with  coal  conjhustion;  data  for 
any  anticipated  modifications  or  additions. 

h.  Data  for  new  boilers  or  stacks.  For  all 
new  boilers  and  stacks  under  construction 
and  for  all  planned  modifications  to  existing 
boilers  or  stacks,  the  scheduled  date  of 
completion,  and  the  data  or  best  estimates 
available  for  paragraphs  b  through  g  of  this 
section  above  following  completion  of 
construction  or  modification. 

i.  In  stationary  point  source  applications 
for  compliance  with  short  term  ambient 
standards.  SIP  control  strategies  should  be 
tested  using  the  emission  input  shown  on 
Table  9-1.  When  using  a  refined  model, 
sources  should  be  nK>deled  sequentially  with 
these  loads  for  every  hour  of  the  year.  To 
evaluate  SIPs  for  compliance  with  quarterly 
and  annual  standards,  emission  input  data 
shown  in  Table  9-1  should  again  be  used. 
Emissions  from  area  sources  should  generally 
be  based  on  annual  average  conditions.  The 
source  input  information  in  each  model 
user's  guide  should  be  carefully  consulted 
and  the  checklist  in  App>endix  C  should  also 
be  consulted  for  other  possible  emission  data 
that  could  be  helpful.  PSD  NAAQS 
compliance  demonstrations  should  follow 
the  emission  input  data  shown  in  Table  9- 
2.  For  purposes  of  emissions  trading,  new 
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source  review  and  demonstrations,  refer  to 
current  EPA  policy  and  guidance  to  establish 
input  data. 

j.  Line  source  modeling  of  streets  and 
highways  requires  data  on  the  width  of  the 
roadway  and  the  median  strip,  the  types  and 
amounts  of  pollutant  emissions,  the  number 
of  lanes,  the  emissions  from  each  lane  and 
the  height  of  emissions.  The  location  of  the 
ends  ef  the  -itrai^h!  n>rt<iwM'v  segments  should 
be  »pecifw<t  t»v  Hppii>i.)rm'-  j(rid  coordinates. 
rVtaiW'd  information  and  data  requirements 


for  modeling  mobile  sources  of  pollution  are 
provided  in  the  user's  manuals  for  each  of 
the  models  applicable  to  mobile  sources, 
k.  The  impact  of  growth  on  emissions 
should  be  considered  in  all  modeling 
analyses  covering  existing  sources.  Increases 
in  emissions  due  to  planned  expansion  or 
planned  fuel  switches  should  be  identified. 
Increases  in  enaissions  at  individual  sources 
that  may  be  associated  with  a  general 
industrial/commercial/residential  expansion 
in  multi-source  urbaii  areas  should  also  be 


treated  For  new  sources  the  impact  of 
growth  on  emissions  should  generally  be 
considered  for  the  peruxi  prior  to  the  start- 
up date  for  the  source  Such  changes  in 
emissions  should  treat  increased  area  source 
emissions,  changes  in  existing  point  source 
emissions  which  were  not  subject  to 
preconstruction  review.  <jfid  emissions  due  to 
sources  with  permits  to  construct  that  have 
not  yet  started  operation. 


Table  9-1 .—  Model  Emisskdn  Input  Data  for  PotNT  Sources 


Averaging  time 


EnpwssKXi  kmit  («/MM8ti^2 


Operating  level  (MM8tu/hr)  * 


Operating  tactor  le.g.,  hr/yr, 

rw/elay) 


Stationary  Point  Sourco<s)  Sutoioci  to  SIP  Emission  LirnHfal  Ev^uaHon  fof  Conipiiancfl  wlttt  Ambient  Standards  (Ineludtn^  Aroawtde 


Annual  &  CHJartsrly 


S>y)rt  term 


Maxinxim  sdlowabie  anw- 
sK>r.  *m4»  Of  >»«clerally  ao- 

Masirwurn  3Mov.aO"-'  ■•mis- 
sion HfTHt  01  te<3efai»y  en- 
fofceatMe  oefmit  Nmil 


Acti^  or  design  ca|>acity 

(wOtchever  is  greater),  or 
1«oeraUv  er>iorceai}(e  psr- 
■nit  conditKDr 
Actual  or  oesigr  capacity 
(wt>tchever  is  greater),  of 
'ederalty  enforceable  per- 
mit condrtion*. 


AcUial  operating  factor  avar- 
aged  over  rrxwt  recern  2 
y«ars^ 

Cont»n«ou9  operation  i  e 
ait  tyxjrs  of  eacti  tine  pe- 
riod unCer  consKl9rat)on 
(tof  aM  hours  of  &\e  mete- 
oroiogKal  data  t>ase).^ 


Neaitiy  aacKg^ourxl  Sourca^s) 
Saine  input  requireinents  as  for  stationary  potrrt  source(s)  above. 


Other  SasKground  Stowrcefs) 
If  (TKxMed  (see  Section  9.2.3),  input  oata  requirements  are  defined  betow. 


Annual  &  quarterty 
Short  term  


Ma«imur'  attowable  einis- 
tior  Hmrt  or  fadara)  en- 
forceabie  permit  limit. 

Maximum  ailowabte  emis- 
sior  limn  ar  ^ederaMy  en- 
kyzeac*e  pfi"^  hmiL 


Annual  level  when  actually 
aperatinq.  averaged  over 
>tie  nnost  recent  2  years  3. 

Annual  level  when  actually 
operating,  averaged  over 
•r>e  most  recent  2  vears  3. 


Actual  operating  factor  aver- 
aged over  tne  rnost  re- 
cent 2  years  ^ 

Contnuous  operation.  ■>  e 
all  fx)urs  of  ead  time  pe- 
riod under  consideration 
(for  all  hours  of  tha  mete- 
orological data  tiase)  "^ 


'  The  rrxxlef  irrstrt  drta  'isniTtreTnents  shown  on  this  taWe  a^pty  to  stationary  source  control  strategies  for  STATE  fMPt.EM£NTAT(ON  Pt_ANS. 
F9r  purposes  ot  emissions  tracing  new  source  review,  or  prevention  of  significant  deterioration,  other  nx>clei  input  crrtena  mav  apply  Refer  to 
4w  pdcy  arid  guidance  *or  \hese  cxograms  to  estatiiish  ttie  input  data. 

2 Terminology  appitcaD4e  !o  "ue  Durriing  sources;  analogous  termlrxjiogy  (e.g.,  #/throughput)  may  be  used  'or  other  types  of  sources 

3  Unless  t  IS  determmec  tfiat  tr  is  period  is  not  representative. 

*  Operating  leveis  sucr  as  >:  oercent  and  75  percent  of  capacity  shouW  also  be  modeled  to  determine  the  load  causing  the  highest  concentra- 
tion 

"■  If  operation  Ices  not  occur  for  aJI  hours  of  tt>e  time  period  of  consKJeration  (e.g.,  3  or  24  noursi  ano  the  source  operation  is  constrained  by  a 
federally  enforceable  permit  concMon,  an  appropnate  adjustment  to  the  modeled  emission  rate  mry  oe  made  le  g  ,  if  operation  is  only  800  a.m. 
to  4  00  p  m  each  day,  only  these  hours  wiil  be  modeled  with  emisstorw  from  the  source.  Modeled  emissions  should  not  t>e  averaged  across 
non-operating  time  periods.) 

Table  9-2.— Point  Source  Model  Input  Data  (Emissions)  for  PSD  NAAQS  Compliance  Demonstrations 


Avercigiog  tin-ie 


Emission  limit  («/MMBtu)  ^ 


Operating  level  (MMBtu/hr)  ^ 


Operating  factor  (e.g.,  hr/yr, 

hr/day) 


Preposad  Mi^or  New  or  Modifiad  Source 


Annual  &  quarterly 


UMI 


Short  term  ^'  2'1  hoursl 


Maximum  allowable  emis- 
sion limit  or  tederaVy  en- 
forceable permit  limiL 

Maximum  aMowable  emis- 
sion linr»tt  Of  federaly  erv 
torceatDie  permit  limit. 


Design  capacitv  or  *ederalty 
enlorceabte  permit  condi- 
tion. 

Design  capacity  or  federally 
enforceable  permit  condi- 
tion.3 


Continuous  operation  d  e 
8760  hours  1  -- 

Continuous  operation  (i.e., 
all  hours  of  each  time  pe- 
nod  under  consideration) 
(for  all  hours  of  the  mete- 
orological data  base). 2 
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Table  9-2.— Point  Source  Model  Input  Data  (Emissions)  ^^or  PSD  NAAQS  Compliance  Demonstrations- 

Continued 


Averaging  time 


Emission  limit  (#/MMBtu) ' 


Operating  level  (MMBtaVhr) ' 


Operating  factor  (e^.,  hr/yr, 
hr/day) 


Neartjy  Background  Source(s)* 


Annual  &  quarterly „....    Maximum  aitowabte  emta- 

sion  Imit  or  faderaly  an- 

torceaWe  oemit  limit 

Short  term  (<  24  hours)  Maximurr^  illowac  e  e"iis- 

sior  limit  or  feoeratij  erv 
(ofceable  permit  limit 


Actual  or  design  capacity 
(wtiichever  is  greater),  or 
fedaraly  anforcaabte  per- 
mit cofMiUon. 

Actual  or  design  capacity 
(wtiichever  is  greater),  or 
federally  enforceat)le  per- 
mit oondnion.3 


Actual  operating  factor  aver- 
aged over  the  most  re- 
cent 2  years.*' 

Continuous  operation  (i.e., 
all  hours  of  each  time  pe- 
riod under  consideration) 
(for  all  twurs  o<  ttie  mete- 
orological data  base).' 


Other  Background  Source(s)* 


Annual  &  quarterly Maximum  allowable  emis- 
sion imit  or  leoeraDy  erv 
forceabie  permit  iimt 

Short  term  (<,  24  hours)  Maximum  aiiowabte  emis- 

sior  iimrt  o'  federally  en- 
torceaDie  De-rnit  limit 


Annual  level  when  actually 
operating,  averaged  over 
ttie  most  recent  2  years.^ 

Annual  level  wtien  actually 
operating,  averaged  over 
the  nrKMt  recent  2  years.^ 


Actual  operating  factor  aver- 
aged over  the  most  re- 
cent 2  years.' ' 

Continuous  operation  (i.e., 
all  hours  of  each  time  pe- 
riod under  consideration) 
(for  al  hours  of  the  male- 
orotogical  data  base).' 

'  Terminology  applicatDie  to  fuel  burning  sources:  analogous  terminology  (e.g.,  #/throughput)  may  be  used  for  other  types  of  sources. 

'  If  operation  does  not  occur  for  al!  hours  of  the  time  penoc  o'  consiOeration  (e.g.,  3  or  24  hours)  and  tfie  source  operation  is  constrained  by  a 
federally  enforceable  permit  condition,  an  appropriate  ad)ustmeni  to  the  rnodeled  emission  rate  may  be  made  (e.g.,  iloperation  is  only  8KX)  a.m. 
to  4:00  p.m  each  day.  only  these  hours  will  be  rnodeied  witri  emissions  from  the  source  Modeled  emissions  shoiiianot  be  averaoed  across 
rxjo-operating  time  penods  -»— 

3  Operating  levels  such  as  50  percent  and  75  percent  of  capacity  should  also  be  modeled  to  determine  the  load  causing  the  hiqnest  corcentra- 
tion. 

*  includes  existing  facility  to  which  modification  is  proposed  '  the  emissions  f-or-  i^  existing  facility  will  not  be  affected  try  the  modification. 
Otherwise  use  the  same  parameters  as  for  major  roodificatior 

^  Unless  It  IS  determined  that  this  period  is  not  representative 

*  Generally,  the  amtMent  impacts  from  non-nearby  backgrouoG  sources  can  be  reoresented  by  air  qualrty  data  oniess  aoeauate  data  do  not 
exist. 

^  For  those  permitted  sources  not  yet  in  operation  or  that  have  not  established  an  approonate  factix,  continuous  operation  (i.e.  8760  hours) 
should  be  used 


9.2    Background  Concentrations 

9.2.1  Discussion 

a.  Background  concentiatioiu  are  an 

essential  part  of  the  total  air  quality 

concentration  to  be  considered  in 
determining  source  impacts.  Baclcground  air 
quality  includes  pollutant  concentrations  due 
to:  (1)  natural  sources:  (2)  nearby  sources 
other  than  the  one(s)  currently  under 
consideration:  and  (3)  unidentified  sources. 

b.  Typically,  aar  quality  data  should  be 
used  to  estabhsh  background  concentrations 
in  the  vicinity  of  the  sourceiS)  under 
consideration  The  monitoring  network  used 
for  background  determinations  should 
conform  to  the  same  quality  assurance  and 
other  requirements  as  those  networks 
established  for  PSD  purposes  "  .\n 
appropriate  data  validation  procedure  should 
be  applied  to  the  data  prior  to  use. 

c.  If  the  source  is  not  isolated,  it  may  be 
necessary  to  use  a  multi-source  model  to 
establish  the  impact  of  nearby  sources. 
Background  concentrations  should  be 
determined  for  each  critical  (concentration) 
averaging  time 

9.2.2  Recommendations  [Isolated  Single 
Source) 

a.  Two  options  ( paragraph  b  or  c  of  this 
section)  are  avaiiabie  to  determine  the 


background  concentration  near  isolated 
sources. 

b.  Use  air  quality  data  collected  in  the 
vicinity  of  the  source  to  determine  the 
background  concentration  for  the  averaging 
times  of  concern.'  Determine  the  mean 
baclcground  concentration  at  each  monitor  by 
excluding  values  when  the  source  in 
question  is  impacting  the  oionitor.  The  mean 
annual  background  is  the  average  of  the 
annual  concentrations  so  determined  at  each 
monitor.  For  shorter  averaging  periods,  the 
meteorological  conditions  accompanying  the 
concentrations  of  concern  should  be 
identified.  Concentrations  for  meteorological 
conditions  of  concern,  at  monitors  not 
impacted  by  the  source  in  question,  should 
be  averaged  for  each  separate  averaging  time 
to  determine  the  average  background  value. 
Monitoring  sites  inside  a  90°  sector 
downwind  of  the  source  may  be  used  to 
determine  the  area  of  impact.  One  hour 
concentrations  may  be  added  and  averaged  to 
determine  longer  averaging  periods. 

c.  If  there  are  no  monitors  located  in  the 
vicinity  of  the  source,  a  "regional  site"  may 
be  used  to  determine  tiackground.  A 


rpor  purposes  of  PSD.  the  location  of  tnonitor$  as 
well  as  data  quality  assurance  procedures  must 
satisfy  raquiraments  listed  in  the  PSD  Monitoring 
GuideUna*.** 


"regional  site"  is  one  that  is  located  away 
from  the  area  of  interest  but  is  impacted  by 
similar  natural  and  distant  man-made 
sources. 

9.2.3    Recommendations  (Multi-Source 
Areas) 

a.  In  multi-source  araas,  two  components 
of  background  should  be  determined. 

b.  Nearby  Sources:  All  sources  expected  to 
cause  a  significant  concentration  gradient  in 
the  vicinity  of  the  source  or  sources  under 
consideration  for  emission  limit(s)  should  be 
explicitly  modeled.  For  evaluation  ftw 
compliance  with  the  short  tenn  and  annual 
ambient  standards,  the  nearby  sources  should 
be  modeled  using  the  emission  input  data 
shown  in  Table  9-1  or  9-2.  The  number  of 
such  sources  is  expected  to  be  small  except 
in  unusual  situations.  The  nearby  source 
inventory  should  be  determined  in 
consultation  with  the  reviewing  authority.  It 
is  envisioned  that  the  nearby  sources  and  the 
sources  under  consideration  will  be 
evaluated  together  using  an  appropriate 
Appendix  A  model. 

c.  The  impact  of  the  neartiy  sources  should 
be  examined  at  locations  where  interactions 
between  the  plume  of  the  point  source  under 
consideration  and  those  of  nearby  sources 
(plus  natural  background]  can  occiu-. 
Significant  locations  include:  (1)  the  area  of 
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UMI 


maximum  impact  o{  the  point  source:  (2)  the 
area  of  maximum  impact  of  nearby  sources; 
and  p)  the  arva  where  all  sources  combine 
to  cause  maximum  mfipaci.  These  locations 
may  be  identified  through  trial  and  error 
analyses. 

d.  Other  Sources;  That  portion  of  the 
beclcground  attributable  to  all  other  sources 
(e.g  .  natural  sources,  minor  sources  and 
distant  ma|or  sources)  should  be  determined 
by  ttie  pr(X,edures  found  in  Section  9.2.2  or 
by  application  of  a  model  using  Table  9-1  or 
9-2. 

9.3    Meteorological  Input  Data 

a.  The  meteorological  data  used  as  input  to 
a  dispersion  model  should  be  selected  on  the 
basis  of  spatial  and  climatological  (temporal) 
representativeness  as  well  as  the  ability  of 
the  Indr.  :duai  parameters  selected  to 
characterize  the  transport  and  dispersion 
conditions  in  the  area  of  concern.  The 
representativeness  of  the  data  is  dependent 
on  ( 1 !  the  proximity  of  the  meteorological 
monitoring  site  to  the  area  under 
consideration;  (2)  the  complexity  of  the 
terrain;  (3)  the  exposure  of  the  meteorological 
monitoring  site;  and  (4)  the  period  of  time 
dtiring  which  data  are  collected.  The  spatial 
representativeness  of  the  data  can  be 
adversely  atfected  by  large  distances  between 
the  source  and  receptors  of  interest  and  the 
complex  tof)ographic  characteristics  of  the 
area.  Temporal  representativeness  is  a 
function  of  the  year-to-year  variations  in 
weather  conditions. 

b.  Model  input  data  are  normally  obtained 
either  from  the  National  Weather  Service  or 
as  part  of  an  on-site  measurement  program. 
Local  universities.  Federal  Aviation 
Administration  (FAA),  military  stations, 
industry  and  pollution  control  agencies  may 
also  be  sources  of  such  data.  Some 
recommendations  for  the  use  of  each  type  of 
data  are  included  in  this  section  9.3. 

9.3.1     Length  of  Record  of  Meteorological 
Data 

9.3.1.1     Discussion 

a.  The  model  user  should  acquire  enough 
meteorological  data  to  ensure  that  worstose 
meteorological  conditions  are  adequately 
represented  in  the  model  results.  The  trend 
toward  statistically  based  standards  suggests 
a  need  for  all  meteorological  conditions  to  be 
adequately  represented  in  the  data  set 
selected  for  model  input.  The  number  of 
years  of  record  needed  to  obtain  a  stable 
distribution  of  conditions  depends  on  the 
variable  being  measured  and  has  been 
estimated  by  Landsberg  and  Jacobs  *•  for 
various  parameters.  Although  that  study 
indicates  in  excess  of  10  years  may  be 
required  to  achieve  stability  in  the  frequency 
distributions  of  some  meteorological 
variables,  such  long  periods  are  not 
reasonable  for  model  input  data.  This  is  due 
in  part  to  the  fact  that  hourly  data  in  model 
input  format  are  frequently  not  available  for 
such  p)eriods  and  that  hourly  calculations  of 
concentration  for  long  periods  are    ' 
prohibitively  expensive.  A  recent  study" 
compared  various  periods  from  a  1 7-year 
data  set  to  determine  the  minimum  number 
of  years  of  data  needed  to  approximate  the 
concentrations  modeled  with  a  17-year 


f)eriod  of  meteorological  data  from  one 
station.  This  study  indicated  that  the 
variability  of  model  estimates  due  to  the 
meteorological  data  input  was  adequately 
reduced  if  a  5-year  period  of  record  of 
meteorological  input  was  used. 

9.3.1.2    Recommendations 

a.  Five  years  of  representative 
meteorological  data  should  be  used  when 
estimating  concentrations  with  an  air  quality 
model.  Consecutive  years  from  the  most 
recent,  readily  available  5-year  period  are 
preferred.  The  meteorological  data  may  be 
data  collected  either  onsite  or  at  the  nearest 
National  Weather  Service  (NWS)  station.  If 
the  source  is  large,  e.g..  a  500M\V  power 
plant,  the  use  of  5  years  of  NWS 
meteorological  data  or  at  least  1  year  of  site- 
specific  data  is  required. 

b.  If  one  year  or  more,  up  to  five  years,  of 
site-specific  data  is  available,  these  data  are 
preferred  for  use  in  air  quality  analyses.  Such 
data  should  have  been  subjected  to  quality 
assurance  procedures  as  described  in  Section 
9.3.3.2. 

c.  For  permitted  sources  whose  emission 
limitations  are  based  on  a  specific  year  of 
meteorological  data  that  year  should  be 
added  to  any  longer  period  being  used  (e.g., 
5  years  of  NWS  data)  when  modeling  the 
feciUty  at  a  later  time. 

9.3.2    National  Weather  Service  Data 

9.3.2.1  Discussion 

a.  The  National  Weather  Service  (NWS) 
meteorological  data  are  routinely  available 
and  familiar  to  most  model  users.  Although 
the  NWS  does  not  provide  direct 
measurements  of  all  the  needed  dispersion 
model  input  variables,  methods  have  been 
developwd  and  successfully  used  to  translate 
the  basic  NWS  data  to  the  needed  model 
input.  Direct  measurements  of  model  input 
parameters  have  been  made  for  limited 
model  studies  and  those  methods  and 
techniques  are  becoming  more  widely 
applied;  however,  most  model  applications 
still  rely  heavily  on  the  NWS  data. 

b.  There  are  two  standard  formats  of  the 
NWS  data  for  use  in  air  quality  models.  The 
short  term  models  use  the  standard  hourly 
weather  observations  available  from  the 
National  Climatic  Data  Center  (NCDC).  These 
observations  are  then  "preprocessed"  before 
they  can  be  used  in  the  models.  "STAR" 
summaries  are  available  from  NCDC  for  long 
term  model  use.  These  are  joint  frequency 
distributions  of  wind  speed,  direction  and 
P-G  stability  category.  They  are  used  as 
direct  input  to  models  such  as  the  long  term 
version  of  ISC** 

9.3.2.2  Recommendations 

a.  The  preferred  short  term  models  listed 
in  Appendix  A  all  accept  as  input  the  NWS 
meteorological  data  preprocessed  into  model 
compatible  form.  Long-term  (monthly 
seasonal  or  annual)  preferred  models  use 
NWS  "STAR"  summaries.  Summarized 
concentration  estimates  from  the  short  term 
models  may  also  be  used  to  develop  long- 
term  averages;  however,  concentration 
estimates  based  on  the  two  separate  input 
data  sets  may  not  necessarily  agree. 

b.  Although  most  NWS  measurements  are 
made  at  a  standard  height  of  10  meters,  the 


actual  anemometer  height  should  be  used  as 
input  to  the  preferred  model. 

c.  National  Weather  Service  wind 
directions  are  reported  to  the  nearest  10 
degrees.  A  specific  set  of  randomly  generated 
numbers  has  been  developed  for  use  with  the 
preferred  EPA  models  and  should  be  used  to 
ensure  a  lack  of  bias  in  wind  direction 
assignments  within  the  models. 

d.  Data  from  universities.  FAA,  military 
stations,  industry  and  pollution  control 
agencies  may  be  used  if  such  data  are 
equivalent  in  accuracy  and  detail  to  the  NWS 
data. 

9.3.3    Site-Specific  Data 

9.3.3.1     Discussion 

a.  Spatial  or  geographical 
representativeness  is  best  achieved  by 
collection  of  all  of  the  needed  model  input 
data  at  the  actual  site  of  the  source(s).  Site- 
specific:  .measured  data  are  therefore 
preferred  as  model  input,  provided 
appropriate  instrumentation  and  quality 
assurance  procedures  are  followed  and  that 
the  data  collected  are  representative  (free 
from  undue  local  or  'micro"  influences)  and 
compatible  with  the  input  requirements  of 
the  model  to  be  used.  However,  direct 
measurements  of  all  the  needed  model  input 
parameters  may  not  be  possible.  This  section 
discusses  suggestions  for  the  collection  and 
use  of  on-site  data.  Since  the  methods 
outlined  in  this  section  are  still  being  tested, 
comparison  of  the  model  parameters  derived 
using  these  site-specific  data  should  be 
compared  at  least  on  a  spot -check  basis,  with 
parameters  derived  from  more  conventional 
observations. 

9.3.3  2    Recommendations:  Site-specific 
Data  Collection 

a.  The  document  "On-Site  Meteorological 
Program  Guidance  for  Regulatory  Modeling 
Applications"**  provides  recommendations 
on  the  collection  and  use  of  on-site 
meteorological  data  Recommendations  on 
characteristics,  siting,  and  exposure  of 
meteorological  instruments  and  on  data 
recording,  processing,  completeness 
requirements,  reporting,  and  archiving  are 
also  included.  This  publication  should  be 
used  as  a  supplement  to  the  limited  guidance 
on  these  subjects  now  found  in  the  "Ambient 
Monitoring  Guidelines  for  Prevention  of 
Significant  Deterioration".*^  Detailed 
information  on  quality  assurance  is  provided 
in  the  "Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems:  Volume 
IV". *^  As  a  minimum,  site-specific 
measurements  of  ambient  air  temperature, 
transport  wind  speed  and  direction,  and  the 
parameters  to  determine  Pasquill-GifTord 
(P-G)  stability  categories  should  be  available 
in  meteorological  data  sets  to  be  used  in 
modeling.  Care  should  be  taken  to  ensure 
that  meteorological  instruments  are  located 
to  provide  representative  characterization  of 
pollutant  transport  between  sources  and 
receptors  of  interest.  The  Regional  Office  will 
determine  the  appropriateness  of  the 
measurement  locations. 

b.  All  site-specific  data  should  be  reduced 
to  hourly  averages  Table  9-3  lists  the  wind 
related  parameters  and  the  averaging  time 
requirements. 
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c.  Solar  Radiation  Measurements  Totai 
solar  radiation  should  be  measured  with  a 
reliable  pyranoraeter.  sited  and  operated  in 
accordance  with  established  on-site 
meteorological  guidance  "^ 

d.  Temperature  Measurements. 
Temperature  measurements  should  be  made 
at  standard  shelter  height  {2m)  in  accordance 
with  established  on-site  meteorological 
guidance.  ^ 

e.  Temjjerature  Difference  Measurements. 
Temperature  difference  !~  )  measurements 
for  use  in  estimating  P-G  stability  categories 
using  the  soiar  radiation/delta-T  (SRDT) 
methodoiog\'  (see  Stability  Categories)  should 
be  obtained  usmg  two  matched  thermometers 
or  a  reliable  thermocouple  system  to  achieve 
adequate  accuracy 

f.  Siting,  probe  placement,  and  operation  of 
AT  systems  should  be  based  on  guidance 
found  in  Chapter  3  of  reference  66.  and  such 
guidance  should  be  followed  when  obtaining 
vertical  temperature  gradient  data  for  use  in 
plume  rise  estimates  or  in  determining  the 
critical  dividing  streamline  height. 

g.  Wind  Measurements  For  refined 
modeling  applications  in  simple  terrain 
situations,  if  a  source  has  a  stack  below 
100m.  select  the  stack  top  height  as  tie  wind 
measurement  height  for  characterization  of 
plume  dilution  and  transport  For  sources 
with  stacks  extending  above  lOOm.  a  100m 
tower  is  suggested  unless  the  stack  top  is 
significantly  above  100m  (i  e  ,  >200m).  In 
cases  with  stack  tops  >200m.  remote  sensing 
may  be  a  feasible  alternative  In  some  cases, 
collection  of  stack  top  wind  speed  mav  be 
impractical  or  incompatible  with  the  input 
requirements  of  the  model  to  be  used.  In  such 
cases,  the  Regional  Office  should  be 
consulted  to  determine  the  appropriate 
measurement  height 

h.  For  refined  modeling  applications  in 
complex  terrain,  multiple  level  (typically 
three  or  more]  measurements  of  wind  sf>eed 
and  direction,  temperature  and  turbulence 
(wind  fluctuation  statistics)  are  required. 
Such  measurements  should  be  obtained  up  to 
the  representative  plume  height(s)  of  interest 
(i.e..  the  plume  height(s)  under  those 
conditions  important  to  the  determination  of 
the  design  concentration).  The  representative 
plume  height(s)  of  interest  should  be 
determined  using  an  appropriate  complex 
terrain  screening  procedure  (e.g.,  CTSCREEN) 
and  should  be  documented  in  the 
monitoring/modeling  protocol.  The  necessary 
meteorological  measurements  should  be 
obtained  from  an  appropriately  sited 
meteorological  tower  augmented  by  SODAR 
if  the  representative  plume  height(s)  of 
interest  exceed  100m.  The  meteorological 
tower  need  not  exceed  the  lesser  of  the 
representative  plume  height  of  interest  (the 
highest  plume  height  if  there  is  more  than 
one  plume  height  of  interest  I  or  100m, 

i.  In  general,  the  wind  speed  used  in 
determining  plume  rise  is  defined  as  the 
wind  speed  at  stack  top. 

j.  Specifications  for  wind  measuring 
instruments  and  systems  are  contained  in  the 
"On-Site  Meteorological  Program  Guidance 
for  Regulatory  .Modeling  .Applications".^ 

k.  Stability  Categories  The  P-G  stability 
categories,  as  originally  defined,  couple  near- 
surface  measurements  of  wind  speed  with 


subjectively  determined  insolation 
assessments  based  on  hourly  cloud  cover  and 
ceiling  height  observations  The  wind  speed 
measur«nents  are  made  at  or  near  10m.  The 
insolation  .-^te  is  typically  assessed  using 
observations  of  cloud  cover  and  ceiling   ' 
height  based  on  criteria  outlined  by  Turner. *<> 
It  is  recommended  that  the  P-G  stability 
category  be  estimated  using  the  Turner 
method  with  site-specific  wind  speed 
measured  at  or  near  10m  and  representative 
cloud  cover  and  ceiling  height. 
Impiementation  of  the  Turner  method,  as 
weij  as  considerations  in  determining 
representativeness  of  cloud  cover  and  ceiling 
height  in  cases  for  which  site-specific  cloud 
observations  are  unavailable,  may  be  found 
in  Section  6  of  reference  66.  In  the  absence 
of  requisite  data  to  implement  the  Turner 
method,  the  SRDT  method  or  wind 
fluctuation  statistics  (i.e.,  the  Oe  and  Oa 
methods)  may  be  used. 

1.  The  SRDT  method,  described  in  Section 
6,4.4.2  of  reference  66,  is  modified  slightly 
from  that  published  by  Bowen  et  al. 
(1983) "«  and  has  been  evaluated  with  three 
on-site  data  bases. "^  The  two  methods  of 
stability  classification  which  use  wind 
fluctuation  statistics,  the  Oe  and  Oa  methods, 
are  also  described  in  detail  in  Section  6.4.4 
of  reference  66  (note  applicable  tables  in 
Section  6).  For  additional  information  on  the 
wind  fluctuation  methods,  see  references  6&- 
72. 

m.  Hours  in  the  record  having  missing  data 
should  be  treated  according  to  an  established 
data  substitution  protocol  and  after  valid  data 
retrieval  requirements  have  been  met.  Such 
protocols  are  usually  part  of  the  approved 
monitoring  program  plan.  Data  substitution 
guidance  is  provided  in  Section  5.3  of 
reference  66. 

n.  Meteorological  Data  Processors.  The 
following  meteorological  preprocessors  are 
recommended  by  EPA:  RAMMET, 
PCRAMMET,  STAR,  PCSTAR.  MPRM,'" 
and  METPR0.2«  RAMMET  is  the 
recommended  meteorological  preprocessor 
for  use  in  applications  employing  hourly 
NWS  data.  The  RA.MMET  format  is  the 
standard  data  input  format  used  in  sequential 
Gaussian  models  recommended  by  EPA. 
PCRA.M.MET  "8  IS  the  PC  equivalent  of  the 
mainframe  version  (RAMMET).  STAR  is  the 
recommended  preprocessor  for  use  in 
applications  employing  joint  frequency 
distributions  (wind  direction  and  wind  speed 
by  stability  class)  based  on  NfWS  data. 
PCSTAR  is  the  PC  equivalent  of  the 
mainframe  version  (STAR).  MPRM  is  the 
recommended  preprocessor  for  use  in 
applications  employing  on-site 
meteorological  data.  The  latest  version 
(MPRM  1.3)  has  been  configured  to 
implement  the  SRDT  method  for  estimating 
P-G  stability  categories.  MPRM  is  a  general 
purpose  meteorological  data  preprocessor 
which  supports  regulatory  models  requiring 
RAMMET  formatted  data  and  STAR 
formatted  data.  In  addition  to  on-site  data, 
MPRM  provides  equivalent  processing  of 
NWS  data.  METPRO  is  the  required 
meteorological  data  preprocessor  for  use  with 
CTDMPLUS.  All  of  tie  above  mentioned  data 
preprocessors  are  available  for  downloading 
from  the  SCRAM  BBS.'b 


Table  9-3.— Averaging  Times  for 
Site-Specific  Wind  and  Turbu- 
lence Measurements 


Parametor 

Averaging 
time 

Surtace  wine  speed  (for  use  in 
stabtlify  deteminations). 

Transport  direction           „. 

Diltrtior  wind  soeec      

1-hr. 

1-tw. 
l-hr. 

Turtjuierice  fneasj^ements  (oe 
anc  c!*    tor  jse  i-  staCxIity 
oeterrrv  nations 

1-ftr.^ 

'  To  minimize  fneancter  etiects  in  a*  when 
wind  condibons  are  Hght  anOfor  variabte,  de- 
termine the  txjunv  average  o  value  from  tour 
sequential  iS-mtnute  0*8  according  to  the  foi- 
lowing  formuia: 


<^l-hr  = 


'15 


+  o,i+a,s*  +a 


IS 


9.3.4    Treatment  of  Calms 
9.3.4.1    Discussion 

a.  Treatment  of  calm  ch'  light  and  variable 
wind  poses  a  special  problem  in  model 
applications  since  Gaussian  models  assume 
that  concentration  is  inversely  prop>ortional 
to  wind  speed.  Furthermore,  concentrations 
become  unrealistically  laige  when  wind 
sp>eeds  less  than  1  m/s  are  input  to  the 
model.  A  procedure  has  been  develop»ed  Car 
use  with  NWS  data  to  prevent  the  occurrence 
of  overly  conservative  concentration 
estimates  during  periods  of  calms.  This 
procedure  acknowledges  that  a  Gaussian 
plume  model  does  not  apply  during  calm 
conditions  and  that  our  knowledge  of  plume 
behavior  and  wind  patterns  during  these 
conditions  does  not,  at  present,  permit  the 
development  of  a  better  technique.  Therefore, 
the  procedure  disregards  hours  which  are 
identified  as  calm.  The  hour  is  treated  as 
missing  and  a  convention  for  handling 
missing  hours  is  recommended. 

b.  Preprocessed  meteorological  data  input 
to  most  Appendix  A  EPA  models  subsbtute 
a  1.00  m/s  wind  speed  and  the  previous 
direction  for  the  calm  hour.  The  new 
treatment  of  calms  in  those  models  attempts 
to  identify  the  original  calm  cases  by 
checking  for  a  1.00  m/s  wind  speed 
coincident  with  a  wind  direction  equal  to  the 
previous  hour's  wind  direction.  Such  cases 
are  then  treated  in  a  prescribed  manner  when 
estimating  short  term  concentrations. 

9.3.4.2    Recommendations 

a.  Hourly  concentrations  calculated  with 
Gaussian  models  using  calms  should  not  t>e 
considered  valid:  the  wind  and  concentration 
estimates  for  these  hours  should  be 
disregarded  and  considered  to  be  missing. 
Critical  concentrations  for  3-,  8-,  and  24-hour 
averages  should  be  calculated  by  dividing  the 
sum  of  the  hourly  concentration  for  the 
p)eriod  by  the  number  of  valid  or  non-missing 
hours.  If  the  total  number  of  valid  hours  is 
less  than  18  for  24-hour  averages,  less  than 
6  for  8-hour  averages  or  less  than  3  for  3-hour 
averages,  the  total  concentration  should  be 
divided  by  18  for  the  24-hour  average,  6  for 
the  8-hour  average  and  3  for  the  3-hour 
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average.  For  annual  averai^es,  the  sum  of  all 
valid  hourly  concentrations  is  divided  by  the 
number  of  non-calm  hours  during  the  year. 
A  post-processor  computer  program, 
CALMPRC  has  been  prepared  following 
these  instructions  and  has  been  coded  in 
RAM  and  ISC 

b.  The  recommendations  in  paragraph  a  of 
this  section  apply  to  the  use  of  calms  for 
short  term  averages  and  do  not  apply  to  the 
determination  of  long  term  averages  using 
"STAR"  data  summaries.  Calms  should 
continue  to  be  included  in  the  preparation  of 
"STAR"  siunmaries.  A  treatment  for  calms 
and  very  light  winds  is  built  into  the  software 
that  produces  the  "STAR"  summaries. 

c.  Stagnant  conditions,  including  extended 
p)eriods  of  calms,  often  produce  high 
concentrations  over  wide  areas  for  relatively 
long  averaging  periods.  The  standard  short 
term  Gaussian  models  are  often  not 
applicable  to  such  situations.  When 
stagnation  conditions  are  of  concern,  other 
modeling  techniques  should  be  considered 
on  a  case-by-case  basis  (see  also  Section 
8.2.10). 

d.  When  used  in  Gaussian  models, 
measured  on-site  wind  speeds  of  less  than  1 
m/s  but  higher  than  the  response  threshold 
of  the  instrument  should  be  input  as  1  m/s; 
the  corresponding  wind  direction  should  also 
be  input.  Observations  below  the  response 
threshold  of  the  instrument  are  also  set  to  1 
m/s  but  the  wind  direction  from  the  previous 
hour  is  used.  If  the  wind  speed  or  direction 
can  not  be  determined,  that  hour  should  be 
treated  as  missing  and  short  term  averages 
should  then  be  calculated  as  described  in 
paragraph  a  of  this  section. 

10.0  Accuracy  and  Uncertainty  of  Models 

10.1  Discussion 

a.  Increasing  reliance  has  been  placed  on 
concentration  estimates  from  models  as  the 
primary  basis  for  regulatory  decisions 
concerning  source  permits  and  emission 
control  requirements.  In  many  situations, 
such  as  review  of  a  proposed  source,  no 
practical  alternative  exists.  Therefore,  there  is 
an  obvious  need  to  know  how  accurate 
models  really  are  and  how  any  uncertainty  in 
the  estimates  affects  regulatory  decisions. 
EPA  recognizes  the  need  for  incorporating 
such  information  and  has  spK)nsored 
workshops  "  ''*  on  model  accuracy,  the 
possible  ways  to  quantify  accuracy,  and  on 
considerations  in  the  incorporation  of  model 
accuracy  and  uncertainty  in  the  regulatory 
process.  The  Second  (EPA)  Conference  on 
Air  Quality  Modeling,  August  1982,^'  was 
devoted  to  that  subject. 

10.1.1     Overview  of  Model  Uncertainty 

a.  Dispiersion  models  generally  attempt  to 
estimate  concentrations  at  specific  sites  that 
really  represent  an  ensemble  average  of 
numerous  repetitions  of  the  same  event.  The 
event  is  characterized  by  measured  or 
"known"  conditions  that  are  input  to  the 
models,  e.g.,  wind  speed,  mixed  layer  height, 
surface  heat  flux,  emission  characteristics, 
etc.  However,  in  addition  to  the  known 
conditions,  there  are  unmeasured  or 
unknown  variations  in  the  conditions  of  this 
event,  e.g.,  unresolved  details  of  the 
atmospheric  flow  such  as  the  tvirbulent 


velocity  field.  These  unknown  conditions 
may  vary  among  repetitions  of  the  event.  As 
a  result,  deviations  in  observed 
concentrations  from  their  ensemble  fverage, 
and  from  the  concentrations  estimated  by  the 
model,  are  likely  to  occtir  even  though  the 
known  conditions  are  fixed.  Even  with  a 
perfect  model  that  predicts  the  correct 
ensemble  average,  there  are  likely  to  be 
deviations  from  the  observed  concentrations 
in  individual  repetitions  of  the  event,  due  to 
variations  in  the  unknown  conditions.  The 
statistics  of  these  concentration  residuals  are 
termed  "inherent"  uncertainty.  Available 
evidence  suggests  that  this  source  of 
uncertainty  alone  may  be  responsible  for  a 
typical  range  of  variation  in  concentrations  of 
as  much  as  ±50  percent.'* 

b.  Moreover,  there  is  "reducible" 
uncertainty  "  associated  with  the  model  and 
its  input  conditions;  neither  models  nor  data 
bases  are  perfect.  Reducible  uncertainties  are 
caused  by:  (1)  Uncertainties  in  the  input 
values  of  the  known  conditions — emission 
characteristics  and  meteorological  data;  (2) 
errors  in  the  measured  concentrations  which 
are  used  to  compute  the  concentration 
residuals:  and  (3)  inadequate  model  physics 
and  formulation.  The  "reducible"*' 
uncertainties  can  be  minimized  through 
better  (more  accurate  and  more 
representative)  measurements  and  better 
model  physics. 

c.  To  use  the  terminology  correctly, 
reference  to  model  accuracy  should  be 
limited  to  that  portion  of  reducible 
uncertainty  which  deals  with  the  physics  and 
the  formulation  of  the  model.  The  accuracy 
of  the  model  is  normally  determined  by  an 
evaluation  procedure  which  involves  the 
comparison  of  model  concentration  estimates 
with  measured  air  quality  data.'"  The 
statement  of  accuracy  is  based  on  statistical 
tests  or  performance  measures  such  as  bias, 
noise,  correlation,  etc."  However, 
information  that  allows  a  distinction  between 
contributions  of  the  various  elements  of 
inherent  and  reducible  uncertainty  is  only 
now  beginning  to  emerge.  As  a  result  most 
discussions  of  the  accuracy  of  models  make 
no  quantitative  distinction  between  (1) 
Limitations  of  the  model  versus  (2) 
limitations  of  the  data  base  and  of  knowledge 
concerning  atmospheric  variability.  The 
reader  should  be  aware  that  statements  on 
model  accuracy  and  uncertainty  may  imply 
the  need  for  improvements  in  model 
pterformance  that  even  the  "perfect"  model 
could  not  satisfy. 

10.1.2    Studies  of  Model  Acciuacy 

a.  A  number  of  studies  "  *"  have  been 
conducted  to  examine  model  accuracy, 
particularly  with  respect  to  the  reliability  of 
short-term  concentrations  required  for 
ambient  standard  and  increment  evaluations. 
The  results  of  these  studies  are  not 
surprising.  Basically,  they  confirm  what 
leading  atmospheric  scientists  have  said  for 
some  time:  (1)  Models  are  more  reliable  for 
estimating  longer  time-averaged 
concentrations  than  for  estimating  short-term 
concentrations  at  specific  locations;  and  (2) 
the  models  are  reasonably  reliable  in 
estimating  the  magnitude  of  highest 
concentrations  occurring  sometime, 
somewhere  within  an  area.  For  example, 


errors  in  highest  estimated  concentrations  of 
±10  to  40  percent  are  found  to  be  typical, •' 
i.e..  certainly  well  within  the  often  quoted 
factor-of-two  accuracy  that  has  long  been 
recognized  for  these  models.  However, 
estimates  of  concentrations  that  occur  at  a 
specific  time  and  site,  are  poorly  correlated 
with  actually  observed  concentrations  and 
are  much  less  reliable 

b.  As  noted  in  paragraph  a  of  this  section, 
poor  correlations  between  paired 
concentrations  at  fixed  stations  may  be  due 
to  "reducible"  uncertainties  in  knowledge  of 
the  precise  plume  location  and  to 
unquantified  inherent  uncertainties.  For 
example.  Pasquill  *2  estimates  that,  apart 
&t)m  data  input  errors,  maximum  ground- 
level  concentrations  at  a  given  hour  for  a 
point  source  in  flat  terrain  could  be  in  error 
by  50  percent  due  to  these  uncertainties. 
Uncertainty  of  five  to  10  degrees  in  the 
measured  wind  direction,  which  transp)orts 
the  plume,  can  result  in  concentration  errors 
of  20  to  70  percent  for  a  particular  time  and 
location,  depending  on  stability  and  station 
location.  Such  uncertainties  do  not  indicate 
that  an  estimated  concentration  does  not 
occur,  only  that  the  precise  time  and 
locations  are  in  doubt. 

10.1,3    Use  of  Uncertainty  in  Decision- 
Making 

a.  The  accuracy  of  model  estimates  varies 
with  the  model  used,  the  type  of  application, 
and  site-specific  characteristics.  Thus,  it  is 
desirable  to  quantify  the  accuracy  or 
uncertainty  associated  with  concentration 
estimates  used  in  decision-making. 
Communications  between  modelers  and 
decision-makers  must  be  fostered  and  further 
develop>ed.  Communications  concerning 
concentration  estimates  currently  exist  in 
most  cases,  but  the  communications  dealing 
with  the  accuracy  of  models  and  its  meaning 
to  the  decision-maker  are  limited  by  the  lack 
of  a  technical  basis  for  quantifying  and 
directly  including  uncertainty  in  decisions. 
Procedures  for  quantifying  and  interpreting 
uncertainty  in  the  practical  application  of 
such  concepts  are  only  beginning  to  evolve; 
much  study  is  still  required.^*'" '" 

b.  In  all  applications  of  models  an  effort  is 
encouraged  to  identify  the  reliability  of  the 
model  estimates  for  that  particular  area  and 
to  determine  the  magnitude  and  sources  of 
error  associated  with  the  use  of  the  model. 
The  analyst  is  responsible  for  recognizing 
and  quantifying  limitations  in  the  accuracy, 
precision  and  sensitivity  of  the  procedure. 
Information  that  might  be  useful  to  the 
decision-maker  in  recognizing  the 
seriousness  of  potential  air  quality  violations 
includes  such  model  accuracy  estimates  as 
accuracy  of  peak  predictions,  bias,  noise, 
correlation,  frequency  distribution,  spatial 
extent  of  high  concentration,  etc.  Both  space/ 
time  pairing  of  estimates  and  measurements 
and  unpaired  comparisons  are 
recommended  Emphasis  should  be  on  the 
highest  concentrations  and  the  averaging 
times  of  the  standards  or  increments  of 
concern.  Where  possible,  confidence 
intervals  about  the  statistical  values  should 
be  provided.  However,  while  such 
information  can  be  provided  by  the  modeler 
to  the  decision-maker,  it  is  unclear  how  this 
information  should  be  used  to  make  an  air 
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pollution  control  decision.  Given  a  range  of 
possible  outcomes,  it  is  easiest  and  tends  to 
ensure  consistency  if  the  decision-maker 
confines  his  judgment  to  use  of  the  "best 
estimate"  provided  by  the  modeler  (i.e.,  the 
design  concentration  estimated  by  a  model 
recommended  in  the  Guideline  or  an 
alternate  model  of  known  accuracy).  This  is 
an  indication  of  the  practical  limitations 
imposed  by  current  abilities  of  the  technical 
community. 

c.  To  improve  the  basis  for  decision- 
making, EPA  has  developed  and  is 
continuing  to  study  procedures  for 
determining  the  accuracy  of  models, 
quantifying  the  uncertainty,  and  expressing 
confidence  levels  in  decisions  that  are  made 
concerning  emissions  controls.*^'*  However, 
work  in  this  area  involves  "breaking  new 
ground"  with  slow  and  sporadic  progress 
likely.  As  a  result,  it  may  be  necessary  to 
continue  using  the  "best  estimate"  until 
sufficient  technical  progress  has  been  made 
to  meaningfully  implement  such  concepts 
dealing  with  uncertainty. 

10.1.4    Evaluation  of  Models 

a.  A  number  of  actions  are  being  taken  to 
ensure  that  the  best  model  is  used  correctly 
for  each  r^ulatory  application  and  that  a 
model  is  not  arbitrarily  imposed.  First,  the 
Guideline  clearly  recommends  the  most 
appropriate  model  be  used  in  each  case. 
Preferred  models,  based  on  a  number  of 
factors,  are  identified  for  many  uses.  General 
guidance  on  using  alternatives  to  the 
preferred  models  is  also  provided.  Second, 
all  the  models  in  eight  categories  (i.e.,  rural, 
urban,  industrial  complex,  reactive 
pK>llutants,  mobile  source,  complex  terrain, 
visibility  and  long  range  transport)  that  are 
candidates  for  inclusion  in  the  Guideline  are 
being  subjected  to  a  systematic  [performance 
evaluation  and  a  peer  scientific  review.**  The 
same  data  bases  are  being  used  to  evaluate  all 
models  within  each  of  eight  categories. 
Statistical  performance  measures,  including 
measures  of  difference  (or  residuals)  such  as 
bias,  variance  of  difference  and  gross 
variability  of  the  difference,  and  measures  of 
correlation  such  as  time,  space,  and  time  and 
sf>ace  combined  as  recommended  by  the 
AMS  Woods  Hole  Workshop,"  are  being 
followed.  The  results  of  the  scientific  review 
are  being  incorporated  in  the  Guideline  and 
will  be  the  basis  for  future  revision. '^  i3 
Third,  more  specific  information  has  been 
provided  for  justifying  the  site  sf)ecific  use  of 
alternative  models  in  the  documents  "Interim 
Procedures  for  Evaluating  Air  Quality 
.Models",''  and  the  "Protocol  for 
Determining  the  Best  Performing  Model".'' 
Together  these  documents  provide  methods 
that  allow  a  judgment  to  be  made  as  to  what 
models  are  most  appropriate  for  a  s{}ecinc 
application.  For  the  present,  performance 
and  the  theoretical  evaluation  of  models  are 
being  used  as  an  indirect  means  to  quantify 
one  element  of  uncertainty  in  air  ptoUution 
regulatory  decisions. 

b.  In  addition  to  performance  evaluation  of 
models,  sensitivity  analyses  are  encouraged 
since  they  can  provide  additional 
information  on  the  effect  of  inaccuracies  in 
the  data  bases  and  on  the  uncertainty  in 
model  estimates.  Sensitivity  analyses  can  aid 
in  determining  the  effect  of  inaccuracies  of 


variations  or  uncertainties  in  the  data  bases 
on  the  range  of  likely  concentrations.  Such 
information  may  be  used  to  determine  source 
impact  and  to  evaluate  control  strategies. 
Where  p)ossible,  information  from  such 
sensitivity  analyses  should  be  made  available 
to  the  decision-maker  with  an  appropriate 
interpretation  of  the  effect^ on  the  critical 
concentrations. 

10.2    Becommendations 

a.  No  s(>ecific  guidance  on  the 
consideration  of  model  uncertainty  in 
decision-making  is  being  given  at  this  time. 
There  is  incomplete  technical  information  on 
measures  of  model  uncertainty  that  are  most 
relevant  to  the  decision-maker.  It  is  not  clear 
how  a  decisionmaker  could  use  such 
information,  particularly  given  limitations  of 
the  Clean  Air  Act.  As  procedures  for 
considering  uncertainty  develop  and  become 
iroplementable,  this  guidance  will  be 
changed  and  exp>anded.  For  the  present, 
continued  use  of  the  "best  estimate"  is 
acceptable  and  is  consistent  with  Clean  Air 
Act  requirements. 

11.0  Regulatory  Application  of  Models 

11.1  Discussion 

a.  Procedures  with  respect  to  the  review 
and  analysis  of  air  quality  modeling  and  data 
analyses  in  support  of  SIP  revisions.  PSD 
permitting  or  other  regulatory  requirements 
need  a  certain  amount  of  standardization  to 
ensure  consistency  in  the  depth  and 
comprehensiveness  of  both  the  review  and 
the  analysis  itself.  This  section  recommends 
procedures  that  pwrmit  some  degree  of 
standardization  while  at  the  same  time 
allowing  the  flexibility  needed  to  assure  the 
technically  best  analysis  for  each  regulatory 
application. 

b.  Disfjersion  model  estimates,  especially 
with  the  support  of  measured  air  quality 
data,  are  the  preferred  basis  for  air  quality 
demonstrations.  Nevertheless,  there  are 
instances  where  the  pwrformance  of 
recommended  disp>ersion  modeling 
techniques,  by  comparison  with  observed  air 
quality  data,  may  be  shown  to  be  less  than 
acceptable.  Also,  there  may  be  no 
recommended  modeling  procedure  suitable 
for  the  situation.  In  these  instances,  emission 
limitations  may  be  established  solely  on  the 
basis  of  observed  air  quality  data  as  would 
be  applied  to  a  modeling  analysis.  The  same 
care  should  be  given  to  the  analyses  of  the 
air  quality  data  as  would  be  applied  to  a 
modeling  analysis. 

c.  The  current  NAAQS  for  SO2  and  CO  are 
both  stated  in  terms  of  a  concentration  not  to 
be  exceeded  more  than  once  a  year.  There  is 
only  an  annual  standard  for  NO2  and  a 
quarterly  standard  for  Pb.  The  PM-10  and 
ozone  standards  p>ermit  the  exceedance  of  a 
concentration  on  an  average  of  not  more  than 
once  a  year;  the  convention  is  to  average  over 
a  3-year  period.'  •*  ""  This  represents  a 
change  from  a  deterministic  to  a  more 
statistical  form  of  the  standard  and  permits 
some  consideration  to  be  given  to  unusual 
circumstances.  The  NAAQS  are  subjected  to 
extensive  review  and  possible  revision  every 
5  years. 

d.  This  section  discusses  general 
requirements  for  concentration  estimates  and 


identifies  the  relationship  to  emission  limits. 
The  recommendations  in  section  11.2  apply 
to:  (1)  revisions  of  State  Implementation 
Plans:  (2)  the  review  of  new  sources  and  the 
prevention  of  significant  deterioration  (PSD); 
and  (3)  analyses  of  the  emissions  urades 
("bubbles"). 

11.2    Recommendations 
11.2.1    Analysis  Requirements 

a.  Every  effort  should  be  made  by  the 
Regional  Office  to  meet  with  all  parties 
involved  in  either  a  SIP  revision  or  a  PSD 
permit  application  prior  to  the  start  of  any 
work  on  such  a  project.  During  this  meeting, 
a  protocol  should  be  established  between  the 
preparing  and  reviewing  parties  to  define  the 
procedures  to  be  followed,  the  data  to  be 
collected,  the  model  to  be  used,  and  the 
analysis  of  the  source  and  concentration  data. 
An  example  of  requirements  for  such  an 
effort  is  contained  in  the  Air  Quality 
Analysis  Checklist  included  here  as 
Appendix  C.  This  checklist  suggests  the  level 
of  detail  required  to  assess  the  air  quality 
resulting  &om  the  proposed  action.  Special 
cases  may  require  additional  data  collection 
or  analysis  and  this  should  be  determined 
and  agreed  upon  at  this  preapplication 
meeting.  The  protocol  should  be  written  and 
agreed  upon  by  the  p>arties  concerned, 
although  a  formal  legal  document  is  not 
intended.  Changes  in  such  a  protocol  are 
often  required  as  the  data  collection  and 
analysis  progresses.  However,  the  protocol 
establishes  a  common  understanding  of  the 
requirements. 

b.  An  air  quality  analysis  should  begin 
with  a  screening  model  to  determine  the 
pKJtential  of  the  proptosed  source  or  control 
strategy  to  violate  the  PSD  increment  or 
NAAQS.  It  is  recommended  that  the 
screening  techniques  found  in  "Screening 
Procedures  for  Estimating  the  Air  Quality 
Impact  of  Stationary  Sources" '"  be  used  for 
point  source  analyses.  Screening  procedures 
for  area  source  analysis  are  discussed  in 
"Applying  Atmospheric  Simulation  Models 
to  Air  Quality  Maintenance  Areas". ■'  For 
mobile  source  impact  assessments  the 
"Guideline  for  Modeling  Carbon  Monoxide 
from  Roadway  Intersections"  ^*  is  available. 

c.  If  the  concentration  estimates  from 
screening  techniques  indicate  that  the  PSD 
increment  or  NAAQS  may  be  approached  or 
exceeded,  then  a  more  refined  modeling 
analysis  is  appropriate  and  the  model  user 
should  select  a  model  according  to 
recommendations  in  Sections  4.0-8.0.  In 
some  instances,  no  refined  technique  may  be 
specified  in  this  guide  for  the  situation.  The 
model  user  is  then  encouraged  to  submit  a 
model  developed  specifically  for  the  case  at 
hand.  If  that  is  not  possible,  a  screening 
technique  may  supply  the  needed  results. 

d.  Regional  Offices  should  require  permit 
applicants  to  incorporate  the  pollutant 
contributions  of  all  sources  into  their 
analysis.  Where  necessary  this  may  include 
emissions  associated  with  growth  in  the  area 
of  impact  of  the  new  or  modified  source's 
impact.  PSD  air  quality  assessments  should 
consider  the  amount  of  the  allowable  air 
quality  increment  that  has  already  oeen 
granted  to  any  other  sources.  Therefore,  the 
most  recent  source  applicant  should  model 
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the  existing  or  permitted  sources  in  addition 
to  the  one  curiBntly  under  consideration. 
This  would  permit  the  use  of  newly  acquired 
data  or  improved  modeling  techniques. if 
such  have  become  available  since  the  last 
source  was  permitted   When  remodeling,  the 
worst  case  used  m  the  previous  modeling 
analysis  should  be  one  set  of  conditions 
nnodeled  in  ihe  new  anaivsis.  All  sources 
should  be  node  led  k>r  oach  set  of 
metearological  conditions  sel«cted  and  fc>r  all 
receptor  sites  used  in  the  previous 
applications  as  weii  as  new  sites  specific  to 
the  new  source 

112  2     Use  of  Measured  0«4a  in  Li«u  sf 
Model  Estimates 

a  Motteling  is  the  preferred  method  few 
determining  emission  limitations  for  both 
new  and  existing  sources  When  a  preferred 
model  is  available   riKxiei  results  <iiuh«! 
liiK:)udirkg  back^ound)  are  sufrK;ieDt 
MonileriBg  will  nonnallv  not  k»e  accepted  as 
tk«  sole  basis  for  emission  limitaiiofl 
detsraiiaatioB  la  Qat  terrain  area«.  Ln  soom 
iBStaAces  when  the  modeling  technique 
available  is  onlv  a  screening  technique,  the 
addition  of  air  quality  data  to  •he  analysis 
mav  lend  credence  to  model  results 

b  There  are  circ  mnstaaces  where  Uiere  is 
no  applicable  model   and  measured  data  raay 
need  to  be  used   Exanipies  of  such  situations 
are  !l)  complex  terrain  locations;  (2)  land/ 
water  iBtariace  afeac;  and  (3)  ttrban  locations 
with  i  lent«  traction  of  particulate  emissions 
from  nontradjtional  sources  However,  only 
in  the  case  of  an  existing  sourt  e  should 
monitoring  data  alone  be  a  basis  for  emission 
limits,  !n  addition,  t-he  following  items 
should  be  considered  prior  to  tJie  acceptance 
of  the  measured  data 

i.  Does  a  monitoring  network  exist  for  the 
pollutants  and  averaging  times  of  concern? 

ii  Has  the  monitoring  network  been 
designed  to  locate  points  of  maximum 
concentration? 

iii.  Do  the  monitoring  network  and  the  data 
Induction  and  storage  pnx:edures  meet  EPA 
monitoring  and  quality  assurance 
ro^uiramMits? 

iv.  Do  tha  data  set  and  the  aoalysis  allow 
impact  of  the  most  important  individual 
sources  to  be  identified  if  mere  than  one 
source  or  emission  point  is  involved? 

v.  Is  at  least  one  full  year  of  valid  ambient 
data  available? 

vi.  Can  it  be  demonstrated  through  the 
comparison  of  monitored  data  with  model 
results  that  available  models  are  not 
applicable? 

c.  The  number  of  monitors  required  is  a 
function  of  the  problem  being  considered. 
The  source  configuration,  terrain 
configuration,  and  meteorological  variations 
all  have  an  impiact  on  number  and  placement 
of  monitors.  Decisions  can  only  be  made  on 

a  case-by-case  basis.  The  Interim  Procedures 
for  Evaluating  Air  Quality  Models  "  should 
be  used  in  establishing  criteria  for 
demonstrating  that  a  model  is  not  applicable. 

d.  Sources  should  obtain  approval  from  the 
Regional  Office  or  reviewing  authority  for  the 
monitoring  network  prior  to  the  start  of 
monitonng.  A  monitoring  protocol  agreed  to 
by  all  concerned  parties  is  highly  desirable. 
The  design  of  the  network,  the  number,  type 
and  location  of  the  monitors,  the  sampling 


period,  averaging  time  as  well  as  the  need  for 
iseteorological  monitoring  or  the  use  of 
mobile  sampling  or  plume  tracking 
techniques,  should  all  be  specified  in  the 
protocol  and  agreed  upon  prior  to  start-up  of 
the  network. 

11.2.3    EmissioB  Limits 

11.2.3.1  Design  Concentrations 

a.  Emission  limits  should  be  ba.sed  on 
concentration  estimates  for  the  averaging 
time  that  results  in  the  most  stringent  control 
requtrements.  The  concentration  used  in 
specifying  emission  limits  is  called  the 
diasign  value  or  design  concentration  and  is 

■  8«m  of  the  concentration  contributed  by  the 
source  and  the  baclKTound  concentration. 

b.  To  determine  the  averaging  time  for  the 
design  value,  the  most  restrictive  National 
Ambient  Air  Quality  .Standard  (NAAQS) 
should  be  identified  by  calculating,  for  each 
averaging  time,  the  ratio  of  the  applicable 
NAAQS  (S)  -  background  (B)  to  the 
predicted  concentration  (P)  (i.e.,  (S-B)/P). 
The  averaging  time  with  the  lowest  ratio 
ideatifies  the  most  restrictive  standard.  If  the 
annual  average  is  the  most  restrictive,  the 
highest  estimated  aanual  average 
concentration  from  one  or  a  number  of  years 
of  data  is  the  design  vakie.  When  short  term 
standards  are  most  restrictive,  it  may  be 
aecMnry  t*  consider  a  broader  range  of 
coacentratioBS  than  the  highest  value.  For 
example,  for  pollutants  such  as  SO2.  the 
highest,  second-highest  concentration  is  the 
design  value.  For  poHutants  with  statistically 
based  NAAQS,  the  design  value  is  found  by 
determining  the  mere  restrictive  ef:  (1)  the 
short-term  concentration  that  is  not  expected 
to  be  exceeded  more  than  once  per  year  over 
the  period  specified  in  the  standard,  or  (2) 
the  long-term  concentration  that  is  not 
expected  to  exceed  the  long-term  NAAQS. 
Determination  of  design  values  for  PM-10  is 
presented  in  nnore  detail  in  the  "PM-10  SH* 
Development  Guideline". '°* 

c.  When  the  highest,  second-highest 
concentration  is  used  in  assessing  potential 
violations  of  a  short  term  NAAQS,  criteria 
that  are  identified  in  "Guideline  for 
Interpretation  of  Air  Quality  Standards"** 
should  be  followed.  This  guidance  specifies 
that  a  violation  of  a  short  term  standard 
occurs  at  a  site  when  the  standard  is 
exceeded  a  second  time.  Thus,  emission 
limits  that  protect  standards  for  averaging 
times  of  24  hours  or  less  are  appropriately 
based  on  the  highest,  second-highest 
estimated  concentration  plus  a  background 
concentration  which  can  reasonably  be 
assimied  to  occur  with  the  concentration. 

11. 2.3. 2  NAAQS  Analyses  for  New  or 
Modified  Sources 

a.  For  new  or  modified  sources  predicted 
to  have  a  significant  ambient  impiact  ^^  and  to 
be  located  in  areas  designated  attainment  or 
unclassifiable  for  the  SO2,  Pb,  NO7.  or  CO 
NAAQS,  the  demonstration  as  to  whether  the 
source  will  cause  or  contribute  to  an  air 
quality  violation  should  be  based  on:  (1)  the 
highest  estimated  annual  average 
concentration  determined  fixim  annual 
averages  of  individual  years;  or  (2)  the 
highest,  second-highest  estimated 
concentration  for  averaging  times  of  24-hours 


or  less;  and  (3)  the  significance  of  the  spatial 
and  temporal  contribution  to  any  modeled 
violation.  For  Pb,  the  highest  estimated 
concentration  based  on  an  individual 
calendar  quarter  averaging  period  should  be 
used.  Background  concentrations  should  be 
added  to  the  estimated  impiact  of  the  source. 
The  most  restrictive  standard  should  be  used 
in  all  cases  to  assess  the  threat  of  an  air 
quality  violation.  For  new  or  modified 
sources  predicted  to  have  a  significant 
ambient  impact  **'  in  areas  designated 
attainment  or  unclassifiable  for  the  PM-10 
NAAQS,  the  demonstration  of  whether  or  not 
the  source  will  cause  or  contribute  to  an  air 
quality  violation  should  be  based  on 
sufficient  data  to  show  whether:  (1)  the 
projected  24-hour  average  concentrations 
will  exceed  the  24-hour  NAAQS  more  than 
once  per  year,  on  average:  (2)  the  expected 
(i.e..  average)  annual  mean  concentration  will 
exceed  the  annua!  N.AAQS;  and  (3)  the 
source  contributes  significantly,  in  a 
temporal  and  spatial  sense,  to  any  modeled 
violation. 

11.2.3.3     PSD  Air  Quality  Increments  and 
impacts 

a  The  allowable  PSD  increments  for 
criteria  pollutants  are  established  by 
regulation  and  cited  in  §51.166.  These 
maximum  allowable  increases  in  pollutant 
concentrations  may  be  exceeded  once  per 
year  at  each  site,  except  for  the  annual 
increment  that  may  not  be  exceeded.  The 
highest,  second- highest  increase  in  estimated 
concentrations  for  the  short  term  averages  as 
determined  by  a  model  should  be  less  than 
or  equal  to  the  permitted  increment.  The 
modeled  annual  averages  should  not  exceed 
the  increment 

b  Screening  techniques  defined  in 
Sections  4  0  and  5.0  can  sometimes  be  used 
to  estimate  short  term  incremental 
concentrations  for  the  first  new  source  that 
triggers  the  baseline  in  a  given  area. 
However,  when  multiple  increment- 
consuming  sources  are  involved  in  the 
calculation,  the  use  of  a  refined  model  witli 
at  least  1  year  of  cm-site  or  5  years  of  off-site 
NWS  data  is  normally  required.  In  such 
cases,  sequential  modeling  must  demonstrate 
that  the  allowable  increments  are  not 
exceeded  temporally  and  spatially,  i.e.,  for  all 
receptors  for  each  time  period  throughout  the 
year(s)  (time  period  means  the  appropriate 
PSD  averaging  tilne,  e.g.,  3-hour,  24-hour, 
etc.). 

c.  The  PSD  regulations  require  an 
estimation  of  the  SO2.  particulate  matter,  and 
NO2  impact  on  any  Class  I  area.  Normally, 
Gaussian  models  should  not  be  applied  at 
distances  greater  than  can  be  accommodated 
by  the  steady  state  assumptions  inherent  in  • 
suc^  models.  The  maximum  distance  for 
refined  Gaussian  model  application  for 
regulatorv  purposes  is  generally  considered 
to  be  50km   Beyond  the  50km  range, 
screening  techniques  may  be  used  to 
determine  if  more  refined  modeling  is 
needed.  If  refined  models  are  needed,  long 
range  transport  models  should  be  considered 
in  accordance  with  Section  7.2.6.  As 
previously  noted  in  Sections  3.0  and  7.0.  the 
need  to  involve  the  Federal  Land  Manager  in 
decisions  on  potential  air  quality  impacts, 
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particularly  in  relation  to  PSD  Class  1  areas, 
cannot  be  overemphasized. 

11.2.3.4    Emissions  Trading  Policy  (Bubbles) 

a.  EPA's  final  Emissions  Trading  Policy, 
commonly  referred  to  as  the  "bubble  policy," 
was  published  in  the  Federal  Register  in 
1986  "^  Principles  contained  in  the  policy 
should  be  used  to  evaluate  ambient  impacts 
of  emission  trading  activities, 

b.  Emission  increases  and  decreases  within 
the  bubble  should  result  m  ambient  air 
quality  equivalence  Two  levels  of  analysis 
are  defined  for  establishing  this  equivalence. 
In  a  Level  1  analysis  the  source  configuration 
and  setting  must  meet  certain  limitations 
(defined  in  the  policy)  that  ensure  ambient 
equivalence;  no  modeling  is  required.  In  a 
Level  II  analysis  a  modeling  demonstration  of 
ambient  equivalence  is  required  but  only  the 
soiiices  uivoiveu  lu  the  emissions  trade  are 
modeled  The  resulting  ambient  estimates  of 
net  increases/decreases  are  compared  to  a  set 
of  significance  levels  to  determine  if  the 
bubble  can  be  approved.  A  Level  II  analysis 
requires  the  use  of  a  refined  model  and  the 
most  recent  readily  available  full  year  of 
representative  meteorological  data. 
Sequential  modeling  must  demonstrate  that 
the  significance  levels  are  met  temporally 
and  spatially,  i.e    for  all  receptors  for  each 
time  period  throughout  the  year  (time  period 
means  the  appropriate  NAAQS  averaging 
time,  e.g.,  3-houT.  24-hour,  etc.) 

c.  For  those  bubbles  that  cannot  meet  the 
Level  I  or  Level  II  requirements,  the 
Emissions  Trading  Policy  allows  for  a  Level 
III  analysis  A  Level  III  analysis,  from  a 
modeling  standpoint,  is  generally  equivalent 
to  the  requirements  for  a  standard  SIP 
revision  where  all  sources  (and  background) 
are  considered  and  the  estimates  are 
compjared  to  the  NAAQS  as  in  Sectioa 
11.2.3.2 

d.  The  Emissions  Trading  Policy  allows 
States  to  adopt  generic  regulations  for 
processing  bubbles.  The  modeling 
procedures  recommended  in  the  Guideline 
apply  to  such  generic  regulations.  However, 
an  added  requirement  is  that  the  modeling 
procedures  contained  in  any  generic 
regulation  must  be  replicable  such  that  there 
is  no  doubt  as  to  how  each  individual  bubble 
will  be  modeled.  In  general  this  means  that 
the  models,  the  data  bases  and  the 
procedures  for  applying  the  model  must  be 
defined  in  the  regulation  The  consequences 
of  the  replicability  requirement  are  that 
bubbles  for  sources  located  in  complex 
terrain  and  certain  industrial  sources  where 
judgments  must  be  made  on  source 
characterization  cannot  be  handled 
generically. 

12.0    References s"* 

1.  Code  of  Federal  Regulations  (Title  40, 
Part  51):  Protection  of  the  Environment; 


•  Documents  not  available  in  the  of>en  literature 
or  from  the  National  Technical  Information  Service 
(NTISj  have  been  placed  m  Docl<.e!  No.  .^-80-46  or 
A-88-04.  Item  .Numbers  for  documents  placed  in 
the  Docket  are  shown  at  the  end  of  the  reference. 

"Some  EPA  references,  e.g..  model  user's  guides, 
etc  are  periodically  revised   users  are  referred  to 
the  SCRAM  BBS"  to  download  updates  or 
addenda,  see  Section  .\.0  of  this  appendix. 


Requirements  for  Preparation.  Adoption,  and 
Submittal  of  Implementation  Plans. 

2.  Environmental  Protection  .\gency,  1977. 
Guidelines  for  the  Regional  Evaluation  of 
State  and  Local  New  Source  Review  Program. 
EPA  Publication  No  EPA-4  50/ 2-77-027. 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  NC.  (NTIS  No.  PB- 
275053) 

3.  Environmental  Protection  Agency.  1980. 
Prevention  of  Significant  Deterioration 
Workshop  Manual.  EPA  Publication  No. 
EPA-450/2-80-081.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC.  (NTIS  No.  PB  81-136459) 

4.  Environmental  Protection  Agency.  1981. 
Guideline  for  Fluid  Modeling  of  Atmospheric 
Diffusion.  EPA  Publication  No.  EPA-600/&- 
81-009.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC.  (NTIS 
No.  PB  81-201410) 

5.  Code  of  Federal  Regulations  (Title  40. 
Part  50):  Protection  of  the  Environment; 
National  Primary  and  Secondary  Ambient 
Air  Quality  Standards. 

6.  Environmental  Protection  Agency,  1988. 
Model  Qearinghouse:  Operational  Plan 
(Revised).  Staff  Report.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC.  (Docket  No.  A-88-04,  II-J-l) 

7.  Environmental  Protection  Agency,  1980. 
Guidelines  on  Air  Quality  Models.  Federal 
Register,  45:  20157-20158. 

8.  Londergan,  R.J..  D.H.  Minott.  D.). 
Wackter,  T.  Kincaid  and  D.  Bonitata.  1982. 
Evaluation  of  Rural  Air  Quality  Simulation 
Models.  EPA  Publication  No.  EPA-450/4- 
82-020.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC  (NTIS 
No.  PB' 83-182758) 

9.  Londergan.  R.J..  D.H  Minott.  D.J. 
Wackter  and  R.R.  Fizz.  1983  Evaluation  of 
Urban  Air  Quality  Simulation  Models.  EPA 
Publication  No.  EPA-450/4-83-020.  U.S. 
Environ.Tiental  Protection  Agency,  Research 
Triangle  Park.  NC.  (NTIS  No.  PB  84-241173). 

10.  Londergan.  R.I  and  D.J.  Wackter,  1984. 
Evaluation  of  Complex  Terrain  Air  Quality 
Simulation  Models.  EPA  Publication  No. 
EPA-450/4-84-O17  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC  (NTIS  No.  PB  85-119485). 

11.  Fox.  D.G.,  1981.  Judging  Air  Quality 
Model  Performance.  Bulletin  of  the  American 
Meteorological  Society.  62(5);  599-609. 

12  American  Meteorological  Society,  1983. 
Synthesis  of  the  Rural  .Model  Reviews.  EPA 
Publication  No.  EPA-600/ 3-83-108.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park.  NC.  (NTIS  No.  PB  84-121037) 

13.  American  .Meteorological  Society,  1984. 
Review  of  the  Attributes  and  Performance  of 
Six  Urban  Diffusion  Models.  EPA  Publication 
No.  EPA-6O0/S3-84-089.  U.S. 
Environmental  Protection  Agency  Research 
Triangle  Park,  NC.  (NTIS  No.PB  84-236850) 

14.  White,  F.D.(Ed.),  J.K.S.  Ching.  R.L 
Dennis  and  W.H.  Snyder.  1985  Summary  of 
Complex  Terrain  Model  Evaluation  EP,*i 
Publication  No.  EPA-600/3-85-060  US 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC.  (NTIS  No  PB  85-236891) 

15.  Environmental  Protection  Agency. 
1984.  Interim  Procedures  for  Evaluating  Air 
Quality  Models  (Revised).  EPA  Publication 
No.  EPA-4 50/ 4-84-023.  U.S.  Environmental 


Protection  Agency.  Research  Triangle  Park. 
NC  (NTIS  No.  PB  8S-106060) 

16.  Environmental  Protection  Agency. 
1985.  Interim  Procedures  for  Evaluating  Air 
Quality  Models:  Expjerience  with 
Implementation.  EPA  Publication  No.  EPA- 
450/4-85-006.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC.  (hmS  No.  PB'  85-242477) 

17.  Environmental  Protection  Agency, 
1992.  Protocol  for  Determining  the  Best 
Performing  Model.  EPA  Publication  No. 
EPA-454/R-92-025.  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park. 
NC 

18.  Environmental  Protection  Agency. 
1992.  Screening  Procedures  for  Estimating 
the  Air  Quality  Impact  of  Stationary  Sources, 
Revised.  EPA  Publication  No.  EPA-454/R- 
92-019.  U.S.  Environmental  Protection 
Agency,  Research  Tnangle  Park,  NC 

19.  Environmental  Protection  Agency, 
1989.  Support  Center  for  Regxilatory  Air 
Models  Bulletin  Board  System  (SCRAM 
BBS).  Source  Receptor  Analysis  Branch, 
Research  Triangle  Park,  NC.  (Docket  Nos.  A- 
88-04.  n-J-4a  and  b) 

20.  Environmental  Protection  Agency, 
1995.  SCREENS  User's  Guide.  EPA 
Publication  No.  EPA-454/B-95-004.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC  (NTIS  No.  PB  95-222766) 

21.  Enviroimiental  Protection  Agency, 
1987.  EPA  Complex  Terrain  Model 
Development:  Final  Report.  EPA  Publication 
No.  EPA-600/ 3-88-006.  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC  (NTIS  No.  PB  88-162110) 

22.  Perry,  S.G..  D.J.  Bums,  LH.  Adams.  R.J. 
Paine,  M.G.  Dennis,  M.T.  Mills.  D.J. 
Strimaitis.  R.J.  Yamartino  and  E.M.  Insley. 
1989.  User's  Guide  to  the  Complex  Terrain 
Dispersion  Model  Plus  Algorithms  for 
Unstable  Situations  (CTDMPLUS)  Volume  1; 
Model  Description  and  User  Instructions. 
EPA  Publication  No.  EPA-600/ 8-89-041. 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  (>mS  No.  PB 
89-181424) 

23.  Mills.  M.T.,  R.J.  Paine.  E.A.  Insley  and 
B.A.  Egan,  1987.  The  Complex  Terrain 
Dispersion  Model  Terrain  Preprocessor 
System — User's  Guide  and  Program 
Description.  EPA  Publication  No.  EPA-600/ 
8-88-003.  U.S.  Environmentel  Protection 
Agency.  Research  Triangle  Park.  NC  (NTIS 
No.  PB  88-162094) 

24.  Paine.  R.J,,  1987.  User's  Guide  to  the 
CTDM  Meteorological  Preprocessor  Program. 
EPA  Publication  No.  EPA-600/ 8-88-004. 
U.S.  Envirocunental  Protection  Agency, 
Research  Triangle  Park.  NC  (NTIS  No.  PB 
88-162102) 

25.  Perry.  S.G..  D.J.  Bums  and  A.J. 
Cimorelli,  1990.  User's  Guide  to  CTDMPLUS: 
Volume  2.  The  Screening  Mode  (CTSCREEN). 
EPA  Publication  No.  EPA-6O0/&-9O-087. 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  (NTIS  No.  PB 
91-136564) 

26.  Burt.  E.W..  1977.  Valley  Model  User's 
Guide.  EPA  Publication  No.  EPA-450/2-77- 
01 8.  U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  (NTIS  Na  PB- 
274054) 

27.  Bjorklund.  J.R.  and  J.F.  Bowers,  1982. 
User's  Instructions  for  the  SHORTZ  and 


41862       Federal  Register  /  Vol.  61.  No.  156  /  Monday.  August  12.  1996  /  Rules  and  Regulations 


ISS 


UMI 


LONGZ  Computer  Programs,  Volumes  I  and 
11   EPA  Publication  No.  EPA-903/9-«2-004a 
and  b.  U.S.  Environmental  Protection  Agency 
Region  HI.  Philadelphia,  PA.  (NTIS  No«.  PB 
83-146092  and  PB  83-146100) 

28.  Environmental  Protection  Agency, 

1990.  User's  Guide  for  the  Urban  Airshed 
Model.  Volume  I- VIII.  EPA  Publication  Nos. 
EPA-450/4-9O-O07a-c.  d(R),  e-g;  EPA-454/ 
B-93-0O4  respectively  U.S.  Enviroiunental 
Protection  Agency.  Research  Triangle  Park, 
NC.  (NTIS  Nos.  PB  91-131227,  PB  91- 
131235.  PB  91-131243,  PB  93-122380.  PB 
91-131268,  PB  92-145382,  and  PB  92- 
224849,  respectively,  for  Vols.  I-VTI) 

29  Environmental  Protection  Agency, 

1991.  Guideline  for  Regulatory  Application 
of  the  Urban  .Mrshed  Model.  EPA  Publication 
No.  EPA-4 50/ 4-91-01 3  U.S.  Environmental 
Protection  .\gency.  Research  Triangle  Park. 
NC.  (NTIS  No.  PB  92-108760/ AS) 

30.  Environmental  Protection  Agenq^, 
1989.  Procedures  for  Applying  City-Specific 
EKMA  (Empirical  Kinetic  Modeling 
.Approach).  EPA  Publication  No.  EPA-450/4- 
89-012  US.  Environmental  Protection 
Agency.  Research  Triangle  Park,  NC  (NTIS 
No.  PB  90-256777) 

31  Environmental  Protection  Agency, 
1989  User's  Manual  for  OZIPM-4  (Ozone 
Isopleth  Plotting  with  Optional  Mechanisms), 
Volumes  1  and  2  EPA  Publication  Nos.  EPA- 
450/4-89-009a  and  b  US  Environmental 
Protection  Agency  Research  Triangle  Park, 
NC.  (NTIS  Nos  PB  90-261488  and  PB  90- 
255399) 

32.  Environmental  Protection  Agency, 
1988  A  PC  Based  System  for  Generating 
EKMA  Input  Files.  EPA  Publication  No. 
EPA-450/ 4-88-016.  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC.  (NTIS  No.  PB  90-255407) 

33  Meyer,  !r  ,  EL  and  K.A.  Baugues,  1987, 
Consideration  of  Transported  Ozone  and 
Precursors  and  Their  Use  in  EKMA.  EPA 
Publication  No.  EPA-450/4-89-010.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC.  (NTIS  No.  PB  90-255415) 

34  Environmental  Protection  Agency, 
1992.  Guideline  for  Modeling  Carbon 
Monoxide  from  Roadway  Intersections,  EPA 
Publication  No.  EPA-454/R-92-005.  U,S, 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC.  (NTIS  No  PB  93-210391) 

35.  Environmental  Protection  Agency, 
1992  Users  Guide  for  CAL3QHC  Version  2: 
A  Modeling  Methodology  for  Predicting 
Pollutant  Concentrations  near  Roadway 
Intersections.  EPA  Publication  No.  EPA-454/ 
R-92-006  U.S,  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC  (NTIS 
No,  PB  93-210250) 

36.  Chu,  S.H.  and  E,L  Meyer,  1991.  Use  of 
Ambient  Ratios  to  Estimate  Impact  of  NOx 
Sources  on  Annual  NO;  Concentrations. 
Proceedings,  84th  Annual  Meeting  * 
Exhibition  of  the  Air  &  Waste  Management 
Association,  Vancouver,  B,C;  16-21  June 
1991.  (16  pp,)  (Docket  No,  A-92-65.  n-A-9) 

37.  U.S.  Department  of  Housing  and  Urban 
Development,  1980.  Air  Quality 
Considerations  in  Residential  Planning.  U.S. 
Superintendent  of  Documents,  Washington, 
DC,  (GPO  Order  Nos  023-000-00577-8, 
023-000-00576-0, 023-0OO-OO575-1) 

38.  Environmental  Protection  Agency, 
1981   Receptor  Model  Technical  Series. 


Volume  I:  Overview  of  Receptor  Model 
.Application  to  Particulate^urce 
Apportionment.  EPA  Publication  No,  EPA- 
450/4-ai-016a  (NTIS  No.  PB  82-139429); 
Volume  D:  Chemical  Mass  Balance,  EPA 
Publication  No.  EPA-450/ 4-81-016b  (NTIS 
No,  PB  82-187345);  Volume  III  (Revised): 
CMB  User's  Manual  (Version  7.0).  EPA 
Publication  No,  EPA-450/4-9O-004  (NTIS 
No.  PB  90-185067);  Volume  IV:  Technical 
Considerations  In  Source  Apportionment  By 
Particle  Identification.  EPA  Publication  No, 
EPA-450/4-83-018  (NTIS  No,  PB  84- 
103340);  Volume  V;  Source  Apportionment 
Techniques  and  Considerations  in 
Combining  their  Use.  EPA  Publication  No 
EPA-450/4-e4-020  (NTIS  No,  PB  85- 
111524);  Volume  VI:  A  Guide  To  The  Use  of 
Factor  Analysis  and  Multiple  Regression         , 
(FA/MR)  Techniques  in  Source 
Apportionment,  EPA  Publication  No.  EPA- 
450/4-85-007  (NTIS  No.  PB  86-107638), 
U.S,  Environmental  Protection  Agency. 
Research  Triangle  Park.  NC, 

39.  Pace,  T.G.,  1982,  The  Role  of  Receptor 
Models  for  Revised  Particulate  Matter 
Standards.  A  Specialty  Conference  on: 
Receptor  Models  Applied  to  Contemporary 
Pollution  Problems,  Air  Pollution  Control 
Association,  Pittsburgh,  PA;  pp,  18-28, 
(Docket  No.  A-80-46,  D-P-IO) 

40.  Environmental  Protection  Agency, 

1978.  Supplementary  Guidelines  for  Lead 
Implementation  Plans.  EPA  Publication  No, 
EPA-450/2-78-038.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC.  (NTIS  No.  PB  82-232737) 

41.  Environmental  Protection  Agency. 
1983.  Updated  Information  on  Approval  and 
Promulgation  of  Lead  Implementation  Plans 
PDRAFT).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC.  (Docket 
No.  A-80-46,  n-B-38) 

42.  Environmental  Protection  Agency, 

1979.  Protecting  Visibility:  An  EPA  Report  to 
Congress,  EPA  Publication  No,  EPA-450/5- 
79-008,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC.  (NTIS 
No,  PB  80-220320) 

43.  Environmental  Protection  Agency, 
1992.  Workbook  for  Plume  Visual  Impact 
Screening  and  Analysis  (Revised).  EPA 
Publication  No.  EPA-4 54/R-9 2-02 3.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC. 

44.  SeignetirC,  AiB.  Hudischewskyj  and 
R.W.  Bergstrom.  1982.  Evaluation  of  the  EPA 
PLUVUE  Model  and  the  ERT  Visibility 
Model  Based  on  the  1979  VISTTA  Data  Base, 
EPA  Publication  No.  EPA-4 50/4-8 2-008 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No.  PB 
83-164723) 

45.  White,  W.H.,  C.  Seigneur,  D,W. 
Heinold,  M.W.  Eltgroth,  L.W.  Richards,  P,T. 
Roberts,  P,S.  Bhardwaja,  W,D,  Conner  and 
W.E.  Wilson,  Jr,,  1985,  Predicting  the 
Visibility  of  Chimney  Plumes:  An 
Intercomparison  of  Four  Models  with 
Observations  at  a  Well-Controlled  Power 
Plant.  Atmospheric  Environment,  19(3):  515- 
528. 

46.  Environmental  Protection  Agency, 
1985.  Guideline  for  Determination  of  Good 
Engineering  Practice  Stack  Height  (Technical 
Support  Document  for  the  Stack  Height 


Regulations),  Revised,  EPA  Publication  No, 
EPA-450/4-80-023R,  U.S,  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC  (NTIS  No.  PB  85-225241) 

47,  Environmental  Protection  Agency, 
1981.  Guideline  for  Use  of  Fluid  Modeling  to 
Determine  Good  Engineering  Practice  (GEP) 
Stack  Height.  EPA  Publication  No,  EPA-450/ 
4-81-003.  US.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC.  (NTIS 
No,  PB'  82-145327) 

48.  Lawson.  Jr.,  R,E,  and  W,H.  Snyder, 
1983.  Determination  of  Good  Engineering 
Practice  Stack  Height:  A  Demonstration 
Study  for  a  Power  Plant.  EPA  Publication  No. 
EPA-600/3-83-024.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC.  (NTIS  No.  PB  83-207407) 

49.  Snyder.  W.H,  and  RE.  Lawson,  Jr., 
1985.  Fluid  Modeling  Demonstration  of  Good 
Engineering-Practice  Stack  Height  in- 
Complex  Terrain,  EPA  Publication  No.  EPA- 
600/3-85-022.  US.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC,  (NTIS  No  PB  85-203107) 

50,  Turner,  D.B.,  1969.  Workbook  of 
Atmospheric  Dispereion  Estimates.  PHS 
Publication  No.  999-AP-26.  U.S.  Department 
of  Health,  Education  and  Welfare,  Public 
Health  Service.  Cincinnati,  OH,  (NTIS  No. 
PB-191482) 

51   McElroy,  J,L,  and  F  Pooler,  Jr,,  1968, 
St,  Louis  Dispersion  Study,  Volume  II— 
Analysis.  National  Air  Pollution  Control 
Administration  Publication  No.  AP-53,  U.S. 
Department  of  Health,  Education  and 
Welfare,  Public  Health  Service.  Arlington, 
VA.  (NTIS  No,  PB-190255) 

52.  Irwin,  J.S.,  1983.  Estimating  Plume 
Dispersion — A  Comparison  of  Several  Sigma 
Schemes.  Journal  of  Climate  and  Applied 
Meteorology,  22:  92-114, 

53.  Briggs,  G.A,  and  F.S.  Binkowski,  1985. 
Research  on  Diffusion  in  Atmospheric 
Boundary  Layers:  A  Position  Paper  on  Status 
and  Needs.  EPA  Publication  No,  EPA-600/3- 
25-072,  U,S,  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC  (NTIS 
No,  PB  86-122587) 

54.  Pasquill,  F.,  1976.  Atmospheric 
Dispersion  Parameters  in  Gaussian  Plume 
Modeling,  Part  11.  Possible  Requirements  for 
Change  in  the  Turner  Workbook  Values,  EPA 
Publication  No.  EPA-«00/4-76-030b.  U.S, 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC,  (NTIS  No,  PB-258036/ 
3BA) 

55.  Turner,  D,B,,  1964.  A  Diffusion  Model 
for  an  Urban  Area,  Journal  of  Applied 
Meteorology.  3(1):  83-91. 

56.  Briggs,  G.A.,  1975.  Plume  Rise 
Predictions.  Chapter  3  in  Lectures  on  Air 
Pollution  and  Environmental  Impact 
Analyses,  American  Meteorological  Society, 
Boston.  MA;  pp.  59-111, 

57  Hanna,  S,R.,  G.A.  Briggs  and  R,P, 
Hosker,  Ir.,  1982.  Plume  Rise.  Chapter  2  in 
Handbook  on  Atmospheric  Diffusion. 
Technical  Information  Center,  U.S. 
Department  of  Energy,  Washington,  DC;  pp. 
11-24,  DOE/TlC-n223  (DE  82002045) 

58.  Environmental  Protection  Agency, 
1995.  User's  Guide  for  the  Industrial  Source 
Complex  (ISC3)  Dispersion  Models.  Volumes 
1  and  2.  EPA  Publication  Nos.  EPA-454/B- 
95-003a  &  b,  U.S.  Environmental  Protection 


Federal  Register  /  Vol.  61,  No.  156  /  Monday.  August  12,  1996  /  Rules  and  Regulations       41863 


Agency.  Research  Triangle  Park,  NC.  (NTIS 
Nos.  PB  95-222741  and  PB  95-222758. 

respectively) 

59.  Irwin.  J.S.,  1978.  Proposed  Criteria  for 
Selection  of  Urban  Versus  Rural  Dispersion 
Coefficients  (Draft  Staff  Report).  Meteorolog> 
and  Assessment  Division.  US 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC.  (Docket  No.  A-aO-46,  D- 
&-8) 

50  Auer.  Ir  .  A.H.   1978  Correlation  of 
Land  Use  and  Cover  writh  Meteorological 
Anomalies  loumai  of  Applied  Meteoroiog\. 
17(5):  63&-643. 

61  Brier.  G.W.,  1973.  Validity  of  the  Air 
Quality  Display  Mode!  Calibration 
Proced'ure  EPA  Publication  No  EPA-R4-73- 
017  U.S.  Environmental  Protection  .\gencv. 
Research  Triangle  Park,  NC  (NTIS  No  PB^ 
218716) 

62.  Environmental  Protection  .\gencv   1985 
and  ff.  Compilation  of  Air  Pollutant  Emission 
Factors.  Volume  !:  Stationan,-  Point  and  Area 
Sources  (Fourth  Edition;  GPO  Stock  No  055- 
000-OC251-7),  and  Supplements.  Volume  II: 
Mobile  Sources  (NTIS  PB  87-205266)  and 
Supplement(s)  EP.^  Publication  No  AP-42. 
U.S.  Environmental  Protection  .Agency, 
Research  Triangle  Park.  NC 

63.  Environmental  Protection  Agency, 
1987  Ambient  Air  Monitoring  Guidelines  for 
Prevention  of  Significant  Deterioration  (PSD). 
EPA  Publication  No.  EPA^ 50/ 4-8 7-007. 
U.S.  Environmental  Protection  .\gencv. 
Research  Triangle  Park.  NC  (NTIS  No.  PB 
90-168030) 

64.  Undsberg,  H.E.  and  W.C  Jacobs,  1951. 
Compendium  of  Meteorology.  American 
Meteorological  Society,  Boston,  MA;  pp. 
976-992. 

65.  Burton,  C.S.,  T.E.  Stoeckenius  and  J.P. 
.Nordin.  1983.  The  Temporal 
Representativeness  of  Short-Term 
Meteorological  Data  Sets:  Implications  for  Air 
Quality  Impact  .Assessments.  Systems 
Applications.  Inc..  San  Rafael.  CA.  (Docket 
No.  A-80-^6,  II-G-11) 

66.  Environmental  Protection  Agency, 
1987,  On-Site  Meteorological  Program 
Guidance  for  Regulatory  Modeling 
Applications  EPA  Publication  No.  EPA-450/ 
4-87-013.  U.S.  Environmental  Protection 
.\gencv.  Research  Triangle  Park,  NC.  (NTIS 
No.  PB  87-227542) 

67.  Environmental  Protection  Agency, 
1989  Quality  .Assurance  for  Air  Pollution 
Measurement  Systems,  Volume  IV — 
Meteorological  Measurements.  EPA 
Publication  No  EPA-600/4-82-060R.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC. 

68  Irwin,  J.S.,  1980.  Dispersion  Estimate 
Suggestion  #8:  Estimation  of  Pasquill 
Stability  Categories.  US  Environmental 
Protection  Agencv.  Research  Triangle  Park. 
NC  (Docket  No.  A-80-46.  II-B-10) 

69.  Mitchell.  Ir..  A.E  and  K.O.  Timbre. 
1979.  Atmospheric  Stability  Class  from 
Horizontal  Wind  Fluctuation  Presented  at 
72nd  .Annual  .Meeting  of  .Air  Pollution 
Control  .Association.  Cincinnati.  OH;  June 
24-29,  1979  (Docket  No  .A-80-46,  II-P-Q) 

70  Nuclear  Regulatory  Commission,  1972. 
Meteorological  Programs  in  Support  of 
Nuclear  Power  Plants.  Regulatory  Guide  1.23 
(DRAFT),  U.S.  Nuclear  Regulatory 


Commission.  Office  of  Standards 
Development.  Washington.  DC.  (Docket  No. 
A-60-46.  Il-P-ll) 

71  Smedman-Hogstrom,  A.  and  V. 
Hogstrom.  1978  .A  Practical  Method  for 
Determining  Wind  Frequency  Distributions 
for  the  Lowest  200m  from  Routine 
.Meteorological  Data  loumai  of  Applied 
Meteorology.  17(7)  942-954 

-2  Smith.  T  B  and  S.M  Howard.  1972. 
Methodology  for  Treating  Diffusivity.  MRl  72 
FR-1030  Meteorology  Research.  Inc., 
-Aitadena.  CA  (Docket  No  A-80-46,  n-P-«) 

'3.  Environmental  Protection  .Agency. 
1984  Calms  Processor  (CALMPRO)  User's 
Guide.  EP.A  Publication  .No  BPA-901/9-84- 
001.  U.S.  Environmental  Protection  Agency, 
Region  I.  Boston,  MA.  (NTIS  No.  PB  84- 
229467) 

74  Burton,  CS,  1981.  The  Role  of 
.Atmospheric  Models  in  Regulatory  Decision- 
Making  Su.Timarv  Report.  Systems 
Applications,  Inc  ,  San  Rafael,  CA.  Prepared 
under  contract  .No.  68-01-5845  for  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC.  (Docket  No.  A-8&-46, 11- 
M-6) 

75.  Environmental  Protection  Agency, 
1981.  Proceedings  of  the  Second  Conference 
on  Air  Quality  Modeling,  Washington,  DC 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC.  (Docket  No.  A- 
80-46.  n-M-16! 

76  Banna.  S.R    1982.  Natural  Variability 
of  Observed  Hourly  SO2  and  CO 
Concentrations  in  St.  Louis.  Atmospheric 
Environment,  16(6):  1435-1440. 

n.  Fox,  D.G..  1983,  Uncertainty  in  Air 
Quality  Modeling  Bulletin  of  the  American 
Meteorological  Society,  65(1):  27-36. 

78.  Bowne,  N.E.,  1981.  Validation  and 
Performance  Criteria  for  Air  Quality  Models. 
Appendix  F  in  Air  Quality  Modeling  and  the 
Clean  Air  Act:  Recommendations  to  EPA  on 
Dispersion  Modeling  for  Regulatory 
Applications.  .American  Meteorological 
Society  Boston,  MA:  pp.  159-171.  (Docket 
No.  A-80-46,  Il-A-106) 

79.  Bowne,  N.E.  and  R.J.  Londergan,  1983. 
Overview,  Results,  and  Conclusions  for  the 
EPRI  Plume  Model  Validation  and 
Development  Project:  Plains  Site,  EPRI  EA- 
3074.  Electric  Power  Research  Institute,  Palo 
Alto,  CA. 

80.  Moore,  G.E.,  T.E.  Stoeckenius  and  D.A. 
Stewart,  1982.  A  Survey  of  Statistical 
Measures  of  Model  Performance  and 
Accuracy  for  Several  Air  Quality  Models. 
EPA  Publication  No.  EPA-450/4-83-001. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No.  PB 
83-260810) 

81.  Rhoads,  R.G.,  1981.  Accuracy  of  Air 
Quality  Models.  Staff  Report.  U.S. 
Environmental  Protection  Agencv,  Research 
Triangle  Park,  NC  (Docket  No.  A-80-46.  D- 
G-6) 

82.  Pasquill,  F„  1974.  Atmospheric 
Diffusion,  2nd  Edition.  John  Wilev  and  Sons, 
New  York,  NY;  479  pp. 

83.  Austin,  B.S.,  T.E.  Stoeckenius,  M.C. 
Dudik  and  T.S.  Stocking,  1988.  User's  Guide 
to  the  Expected  Exceedances  System. 
Systems  Applications,  Inc.,  San  Rafael,  CA. 
Prepared  under  Contract  No.  68-02-4352 
Option  I  for  the  U.S.  Environmental 


F^tection  Agency .  Research  Triangle  Park, 
NC  (Docket  No.  A-88-04   I1-I-3) 

S4.  Thrall,  A.D.,  T.E.  Stoeckenius  rad  CS. 
Burton,  1985.  A  Method  {or  r.»»/niWfa»g 
Dispersion  Modeling  Uncertainty  AppUed  to 
the  Regulation  of  an  Emission  Soorce. 
Systems  Applications,  Inc.,  Sen  Raiwl,  CA. 
Prepared  for  the  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park.  • 
NC  (Docket  No.  A-80-46.  IV-G-l) 

85.  Environmental  Protection  Agency, 
1981.  Plan  for  Evaluating  Model 
Performance.  SUff  Report.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC.  (Docket  No.  A-60-46,  D- 
G-6) 

86.  Environmental  Protection  Agency, 
1979.  Guideline  for  the  Interpretabon  (A 
Ozone  Air  Quality  Standards.  EPA 
Publication  No.  EPA  450/4-79-003.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC.  (NTIS  No.  PB-292271) 

87.  Environmental  Protection  Agency, 
1974.  Guidelines  for  Air  Quality 
Maintenance  Planning  and  Analysis,  Volume 
12:  Applying  Atmospheric  Simulation 
Models  to  Air  Quality  Maintenance  Areas, 
EPA  Publication  No.  EPA-450/4-74-013. 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  (NTIS  No.  PB- 
237750) 

88.  Environmental  Protection  Agency, 
1977.  Guidelines  for  Interpretation  of  Air 
Quality  Standards  (Revised).  OAQPS  No. 
1.2-008.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC  (NTIS 
No.  PB  81-196420) 

89.  Environmental  Protection  Agency, 
1986.  Emissions  Trading  Policy  Statement: 
General  IMnciples  for  Creation.  Banking,  and 
Use  of  Emission  Reduction  Credits.  Federal 
Register.  51:  43814-43860. 

90.  Environmental  Research  and 
Technology,  1987.  User's  Guide  to  the  Rough 
Terrain  Diffusion  Model  (RTDM),  Rev.  3,20. 
ERT  Document  No.  P-D535-585. 
Enviroimiental  Research  and  Technology, 
Inc.,  Concord,  MA.  (NTIS  No.  PB  88-171467) 

91.  Bums,  D.J.,  S.G.  Perry  and  A.J. 
Cimorelli,  1991.  An  Advanced  Screening 
Model  for  Complex  Terrain  Applications. 
Paper  presented  at  the  7th  Joint  Conference 
on  Applications  of  Air  Pollution  Meteorology 
(cosp>onsored  by  the  American 
Meteorological  Society  and  the  Air  &  Waste 
Management  Association),  January  13-18, 
1991,  New  Orleans,  LA. 

92.  Perry,  S.G.,  1992.  CTDMPLUS:  A 
Disp>ersion  Model  for  Sources  near  Complex 
Topography.  Part  I:  Technical  Formulations. 
Journal  of  Applied  Meteorology,  31(7):  633- 
645. 

93.  Paumier,  J.O.,  S.G.  Perry  and  D.J. 
Bums,  1992.  CTDMPLUS:  A  Dispersion 
Model  for  Sources  near  Complex 
Topography.  Part  II;  Performance 
Characteristics.  Journal  of  Applied 
Meteorology,  31(7):  646-660. 

94.  Environmental  Protection  Agency, 
1986.  Evaluation  of  Mobile  Source  Air 
Quality  Simulation  Models.  EPA  Publication 
No.  EPA-450/ 4-66-002.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC  (NTIS  No.  PB  86-167293) 

95.  Shannon,  J.D.,  1987.  Mobile  Source 
Modeling  Review.  A  report  prepared  under  a 


41864       Federal  Register  /  Vol.  61,  No.  156  /  Monday,  August  12,  1996  /  Rules  and  Regulations 


UMI 


cooperative  agreement  with  the 
Environmental  Protection  Agency.  (E)ocket 
No  A-a8-04.  II-i-2) 

96.  Environmental  Protection  Agency, 

1991  Emission  Inventory  Requirements  for 
Carbon  Monoxide  State  implementation 
Plans.  EPA  Publication  No  EPA^50/4-91- 
011   U.S  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC.  (NTIS  No.  PB 
92-1121501 

97.  Environmental  Protection  Agency. 
1992.  Guideline  for  Regulatory  Application 
of  the  Urban  Airshed  Model  for  Areawide 
Carbon  Monoxide  EPA  Publication  No. 
EPA-450/4-92-011a  and  b.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park,  NC.  (NTTS  Nos.  PB  92-213222 
and  PB  92-213230) 

98.  Environmental  Protection  Agency, 

1992  Tnrbniral  Support  Document  to  Aid 
States  with  the  Development  of  Carbon 
Monoxide  State  Implementation  Plans.  EPA 
Publication  No.  EPA-452/R-92-003.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park.  NC.  (NTIS  No.  PB  92-233055) 

99.  Environmental  Protection  Agency. 
1986.  Evaluation  of  Short-Term  Long-Range 
Transport  Models,  Volumes  I  and  II.  EPA 
Publication  Nos.  EPA-450/4-8&-016a  and  b. 
US  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC.  (NTIS  Nos.  PB 
87-142337  and  PB  87-142345) 

100  McNider,  R.T  .  1987.  Review  of  Short- 
Term  Long-Range  Models.  A  report  prepared 
under  a  cooperative  agreement  with  the 
Environmental  Protection  Agency.  (Docket 
No.  A-88-04.  II-I-IO) 

101.  Lamb,  R.G.,  1983.  A  Regional  Scale 
(1.000km)  Model  of  Photochemical  Air 
Pollution,  Part  I— Theoretical  Formulation. 
Part  II— Input  Processor  Network  Design,  and 
Part  III— Tests  of  Numerical  Algorithms.  EPA 
Publication  Sos.  EPA-600/3-83-035,  EPA- 
600/3-84-085.  and  EPA-«00/3-85-037.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC.  (NTIS  Nos.  PB  83-207688, 
PB  84-232651.  and  PB  85-203818. 
respectively) 

102  Young,  J.O,,  M.  Aissa.  T.L.  Boehm  et 
al,.  1989,  Development  of  the  Regional 
Oxidant  Model.  Version  2.1.  EPA  Publication 
No.  EPA-600/3-89-044.  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC.  (NTIS  No.  PB  8*-194252) 

103.  Environmental  Protection  Agency, 
1991.  The  Regional  Oxidant  Model  (ROM) 
Users  Guide.  Part  1:  Tbe  ROM  Preprocessors. 
EPA  Publication  No.  EPA-600/8-90-083a 
(NTIS  No,  PB  91-171926):  Part  2:  The  ROM 
Processor  Network.  EPA  Publication  No. 
EPA-600y8-90-O83b  (NTIS  No.  PB  91- 
171934);  Part  3,  The  Core  Model.  EPA 
Publication  No.  EPA-600/8-9O-O83c  (NTIS 
No,  PB  91-171942),  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC. 

104.  Chang.  I.S..  R.A.  Brost,  I.S.A.  Isaksen, 
S  Madronich.  P,  Middleton.  W.R.  Stockwell 
and  CI.  Waleck,  1987,  A  Three-Dimensional 
Eulerian  Acid  Deposition  Model;  Physical 
Concepts  and  Formulation.  Journal  of 
Geophysical  Research.  92(D12):  14681- 
14700. 

105.  Environmental  Protection  Agency, 
1987  Protocol  for  Applying  and  Validating 
the  CMB.  U.S.  Environmental  Protection 


Agency.  EPA  Publication  No.  EPA-450/4- 
87-010.  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  NC.  (NTIS 
No.  PB  87-206496) 

106.  Environmental  Protection  Agency, 

1987.  Protocol  for  Reconciling  Differences 
Among  Receptor  and  Dispersion  Models. 
EPA  Publication  No,  EPA-450/ 4-87-008. 
U.S.  Envirormiental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No.  PB 
87-206504) 

107.  Environmental  Protection  Agency. 

1988.  Chemical  Mass  Balance  Model 
Diagnostics.  EPA  Publication  No.  EPA-450/ 
4-88-005.  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  NC.  (NTIS 
No.  PB  88-208319) 

108.  Environmental  Protection  Agency, 
1987.  PM-10  SIP  Development  Guideline. 
EPA  Publication  No.  EPA-450/2-86-001. 
U.S.  Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  NC  (NTIS  No.  PB 
87-206488) 

109.  Envirormiental  Protection  Agency, 

1987.  Example  Modeling  to  Illustrate  SIP 
Development  for  The  PM-10  NAAQS.  EPA 
Publication  No.  EPA-450/4-87-012.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC.  (NTIS  No.  PB  87-205191) 

110.  Sestak,  M.L.  and  A.R.  Riebau,  1988, 
SASEM  Simple  Approach  Smoke  Estimation 
Model.  U.S.  Bureau  of  Land  Management, 
Technical  Note  382.  BLM/YA/PT-88/003  + 
7000.  Available  from  Printed  Materials 
Distribution  Section.  BLM  Service  Center 
(SC-658B),  Denver.  CO  80225-0047.  (NTIS 
No.  PB  90-185653) 

111.  Environmental  Protection  Agency, 
1992.  A  Modeling  Protocol  for  Applying 
Mesopuff  n  to  Long  Range  Transport 
Problems.  EPA  Publication  No.  EPA-454/R- 
92-021.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC. 

112.  DiCristofaro,  D.C.  and  S.R.  Hanna. 
1989.  The  Offshore  and  Coastal  Dispersion 
(OCD)  Model,  Volume  I:  User's  Guide, 
Volume  11:  Appendices.  Version  4  Prepared 
for  Minerals  Management  Services  by  Sigma 
Research  Corporation,  Westford,  MA.  (Docket 
No.  A-88-04,  n-D-A-06) 

113.  Federal  Aviation  Administration, 

1988.  A  Microcomputer  Pollution  Model  for 
Civilian  Airports  and  Air  Force  Bases,  Model 
Description,  Model  Application  and 
Background,  and  EDMS  User's  Guide  (June 
1991).  Federal  Aviation  Administration 
Publication  Nos.  FAA-EE-88-^  and  5;  FAA- 
EE-91-3,  respectively.  United  States  Air 
Force  Publication  Nos.  ESL-TR-88-53  and 
55;  ESL-TR-91-31,  respectively.  Federal 
Aviation  Administration,  Office  of 
Environment  and  Energy,  Washington.  DC, 
(NTIS  Nos.  ADA  199003.  ADA  199794,  and 
ADA  240528,  respectively) 

114.  Environmental  Protection  Agency, 
1992.  Workbook  of  Screening  Techniques  for 
Assessing  Impacts  of  Toxic  Air  Pollutants 
(Revised).  EPA  Publication  No.  EPA^54/R- 
92-024.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC. 

115.  Envirormiental  Protection  Agency. 
1990.  User's  Guide  to  TSCREEN:  A  Model  for 
Screening  Toxic  Air  Pollutant 
Concentrations.  EPA  Publication  No.  EPA- 
450/4-9O-013.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC  (NTIS  No.  PB  91-141820) 


116.  Environmental  Protection  Agency, 
1989.  Hazardous  Waste  TSDF  Fugitive 
Particulate  Matter  Air  Emissions  Guidance 
Document.  EPA  Publication  No,  EPA-450/3- 
89-019,  U,S,  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC.  (NTIS 
No.  PB  90-103250) 

117.  Envirormiental  Protection  Agency, 
1989.  Procedures  for  Conducting  Air 
Pathway  Analyses  for  Superfund 
Applications,  Volume  I  Applications  of  Air 
Pathway  .Analyses  for  Superfund  Activities 
and  Volume  IV  Procedures  for  Dispersion 
Modeling  and  Air  Monitoring  for  Superfund 
Air  Pathway  Analysis.  EPA-450/ 1-89-001 
and  004,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC.  (NTIS 
Nos.  PB  89-113374  and  PB  89-113382) 

118.  Environmental  Protection  Agency. 

1988,  Air  Dispersion  Modeling  as  .Applied  to 
Hazardous  Waste  Incinerator  Evaluations.  An 
Introduction  For  the  Permit  Writer.  U.S. 
Environmental  Protection  Agencv.  Research 
Triangle  Park.  .NC.  (Docket  No,  A-88-04,  II- 
J-10) 

119.  Environmental  Protection  Agency, 

1989.  U.S.  EPA  Office  of  Toxic  Substances 
Graphical  Exposure  Modeling  System 
(GEMS)  Users  Guide  and  GAMS  Version  3.0 
User's  Guide  (DRAFT),  Prepared  under 
Contract  No,  68-02-O481  for  the  U.S. 
Environmental  Protection  Agency, 
Washington.  DC.  (Docket  No.  A-88-04,  Il-J- 
5aandII-I-13) 

120.  Federal  Emergency  Management 
Agency,  1989,  Handbook  of  Chemical  Hazard 
Analysis  Procedures,  Available  on  request  by 
writing  to:  Federal  Emergency  Management 
Agency.  Publications  Office.  500  C  Street, 
S.W.,  Washington.  D.C.  20472. 

121.  Environmental  Protection  Agency, 

1987.  Technical  Guidance  for  Hazards 
Analvsis  Emergency  Planning  for  Extremely 
Hazardous  Substances.  Available  on  request 
by  telephone:  1-800-535-0202, 

122.  Environmental  Protection  Agency. 

1988.  Superfund  Exposure  Assessment 
Manual.  EPA-540/ 1-88-001 .  OSWER 
Directive  9285.5-1.  Office  of  Remedial 
Response,  Washington,  D.C.  20460.  (NTIS 
No.  PB  89-135859) 

123.  Environmental  Protection  Agency, 

1989.  Incineration  of  Sewage  Sludge: 
Technical  Support  Document.  Office  of 
Water  Regulations  and  Standards, 
Washington,  D.C  20460.  (NTIS  No.  PB  89- 
136592) 

124.  Environmental  Protection  Agency, 
1989.  Sludge  Incineration  Modeling  (SIM) 
System  User's  Guide  (Draft).  Office  of 
Pesticides  and  Toxic  Substances.  Exposure 
Evaluation  Division.  Washington.  DC.  20460. 
(NTIS  No,  PB  89-138762) 

125.  Environmental  Protection  Agency, 
1989.  Risk  Assessment  Guidance  for 
Superfund,  Volume  I:  Human  Health 
Evaluation  Manual  Part  A.  (Interim  Final). 
OSWER  Directive  9285.7-Ola,  Office  of  Solid 
Waste  and  Emergency  Response, 
Washington,  DC,  20460 

126.  Enviroiunental  Protection  Agency, 
1986,  User's  Manual  for  the  Human  Exposure 
Model  (HEM).  EPA  Publication  No.  EPA- 
450/5-66-001,  Office  of  Air  Quality  Planning 
and  Standards,  Research  Triangle  Park,  NC 
27711. 


Federal  Register  /  Vol.  61.  No    156  /  Monday.  August  12.  1996    '  Rules  and  Regulations       41865 


127.  Environmental  Protection  Agency 
1992.  A  Tiered  Modeling  Approach  for 
Assessing  the  Risks  Due  !o  Sources  of 
Hazardous  Air  Pollutants.  EPA  Publication 
No.  EPA-4 50/4-92-001   Environmental 
Protection  Agency.  Research  Triangle  Park. 
N"C.  (NTIS  No  PB  92-164748! 

128.  Environmental  Protection  Agency, 
1992  Toxic  Modeling  Svstem  Short-term 
(TOXSTi  User  s  Guide  EPA  Publication  .No 
EPA-^50/ 4-92-002  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC. 

129.  Environmental  Protection  Agency, 

1992.  To.xic  Modeling  Svstem  Long-term 
(TOXLT)  Users  Guide  EPA  Publication  No. 
EP.^-450/ 4-92-003  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC 

130.  Environmental  Protection  ,\gency, 
1989  Users  Guide  for  the  DEGADIS  2.1 
Dense  Gas  Dispersion  Mode!  EP,^ 
Publication  No.  EPA-4 50/ 4-89-01 9.  U.S. 
Environmental  Protection  Agency  Research 
Triangle  Park.  NC  (NTIS  No.  PB  90-213893) 

131.  Environmental  Protection  Agency, 

1993.  Guidance  on  the  Application  of 
Refined  Models  for  .^ir  Toxics  Releases  EPA 
Publication  No,  EPA-^50/4-91-007 
Environmental  Protection  Agencv.  Research 
Triangle  Park.  NC.  (NTIS  No  PB '91-190983) 

132.  Pern,'.  R.H.  and  Chilton.  C  H  .  1973. 
Chemical  Engineers'  Handbook.  Fifth 
Edition,  McGraw-Hill  Book  Company,  New 
York,  NY. 

133.  Environmental  Protection  Agency, 
1988  User's  Guide  to  SDM— A  Shoreline 
Dispersion  Model.  EPA  Publication  No.  EPA- 
450/4-88-017,  U.S.  Environmental 
Protection  Agencv,  Research  Triangle  Park, 
NC.  (NTIS  No  PB' 89-164305) 

134.  Environmental  Protection  Agency, 
1987,  Analysis  and  Evaluation  of  Statistical 
Coastal  Fumigation  Models,  EPA  Publication 
.No.  EPA-4 50/4-8 7-002  US  Environmental 
Protection  .Agencv.  Research  Triangle  Park, 
NC.  (NTIS  No.  PB  87-175519) 

135.  Environmental  Protection  Agency, 
1996  Meteorological  Processor  for 
Regulatory  .Models  (MPRMl  User's  Guide. 
EPA  f^iblication  No  EPA-t54/B-96-002. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No.  PB 
96-180518) 

136.  Bowen.  B.M.,  J.M.  Dewart  and  A.I. 
Chen,  1983  Stability  Class  Determination:  A 
Comparison  for  One  Site  Proceedings,  Sixth 
SvTnposium  on  Turbulence  and  Diffusion. 
American  Meteorological  Society,  Boston, 
MA:  pp.  211-214.  (Docket  No.  A-92-65,  II- 
A-7) 

137.  Environmental  Protection  Agency, 
1993.  An  Evaluation  of  a  Solar  Radiation/ 
DeltaT  (SRDT)  Method  for  Estimating 
Pasquill-Gifford  (P-G)  Stability  Categories. 
EPA  Publication  No.  EP.'\-454/R-93-055. 
US  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No'.  PB 
94-113958) 

138.  Environmental  Protection  Agency, 
199 J  PCRAMMET  User's  Guide.  EPA 
Publication  No.  EPA-454/B-93-009,  U.S. 
Environmental  Protection  .\genc\ .  Research 
Triangle  Park.  NC. 

139.  American  Society  of  Mechanical 
Engineers,  1979.  Recommended  Guide  for  the 


Prediction  of  Airborne  Effluents.  Third 
Edition  American  Society  of  Mechanical 
Engineers,  New  York,  NY 

13.0    Bibliography' 

American  Meteorological  Society,  1971- 
1985  Symposia  on  Turbulence.  Diffusion, 
and  .Air  Pollution  (Ist-'tiii,  Boston.  MA. 

American  .Meteorological  Society,  1977- 
1984.  Joint  Conferences  on  .Applications  of 
Air  Pollution  Mpteoroiogy  (lst-4th). 
Sponsored  by  the  American  Meteorological 
Society  and  the  .Mr  Pollution  Control 
.Association,  Boston,  MA 

American  .Meteorological  Society.  1978. 
Accuracy  of  Dispersion  Models.  Bulletin  of 
the  American  Meteorological  Society.  59(8): 
1025-1026 

American  Meteorological  Society,  1981. 
Air  Quality-  .Modeling  and  the  Clean  Air  Act: 
Recommendations  to  EPA  on  Dispersion 
Modeling  fo?  Regulatory  Applications, 
Boston,  S\A 

Bnggs,  G,A,.  1969.  Plume  Rise.  U.S. 
.Atomic  Energy  Commission  Critical  Review 
Series,  Oak  Ridge  National  Latwratory,  Oak 
Ridge,  TN, 

Dickerson,  W,H.  and  P.H.  Gudiksen,  1980. 
ASCOT  FY  79  Program  Report.  Report 
UCRL— 52899,  ASCOT  80-1.  Lawrence 
Livermore  National  Laboratory,  Livennore, 
CA. 

Drake,  R.L,  and  S,M  Barrager,  1979. 
Mathematical  Models  for  Atmospheric  ■ 
Pollutants.  EPRI  EA-1131.  Electric  Power 
Research  Institute,  Palo  Alto,  CA. 

Environmental  Protection  Agency,  1978. 
Workbook  for  Comparison  of  Air  Quality 
Models.  EPA  Publication  No.  EPA-450/2- 
78-028a  and  b.  U.S.  Environmental 
Protection  Agencv,  Research  Triangle  Park, 
NC. 

Fox,  D.G.,  and  J.E.  Fairobent,  1981.  NCAQ 
Panel  Examines  Uses  and  Limitations  of  Air 
Quality  Models.  Bulletin  of  the  American 
Meteorological  Society,  62(2):  218-221, 

Gifford,  F.A,,  1976.  Turbulent  Diffusion 
Typing  Schemes:  A  Review.  Nuclear  Safety, 
17(1):  68-86. 

Gudiksen,  P.H.,  and  M.H.  Dickerson,  Eds., 
Executive  Summary:  Atmospheric  Studies  in 
Complex  Terrain  Technical  Progress  Repwrt 
FY-1979  Through  FY-1983,  Lawrence 
Livermore  National  Laboratory,  Livermore, 
CA.  (Docket  Reference  No.  D-l-lOS). 

Hales,  J.M..  1976.  Tall  Stacks  and  the 
Atmospheric  Environment.  EPA  Publication 
No.  EPA-450/3-76-007.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC. 

Hanna,  S.R,  G.A.  Briggs.  J.  Deardorff,  B.A. 
Egan,  G.A.  Gifford  and  F.  Pasquill,  1977. 
AMS  Workshop  on  Stability  Classification 
Schemes  And  Sigma  Curves — Summary  of 
Recommendations.  Bulletin  of  the  American 
Meteorological  Society,  58(12):  1305-1309. 

Hanna,  S.R.,  G.A.  Briggs  and  R.P.  Hosker, 
Jr.,  1982.  Handtxjok  on  Atmospheric 
Diffusion.  Technical  Information  Center,  U.S. 
Deptutment  of  Energy,  Washington,  DXZ. 

Haugen,  DA.,  Workshop  Coordinator, 
1975.  Lectures  on  Air  Pollution  and 
Environmental  Impact  Analyses.  Sponsored 


'The  documents  listed  here  are  major  sources  of 
supplemental  information  on  the  theory  and 
application  of  mathematical  air  quality  modal*. 


bjr  the  American  Meteorological  Society. 
Boston   M.A 

Hoffnagie  G.F.,  M.E.  Smith,  T.V.  Crawford 
and  T.J.  Lockhart  1981.  On-site 
Meteorological  Instrumentation 
Requirements  to  Charactoize  Diffusion  from 
Point  Sources — A  Worktop,  15-17  January 
1980,  Ralai^.  NC.  Bulletin  of  the  American 
Meteorological  Society.  62(2):  25S-261. 

Mc.Mahon,  R.A.  and  P.J.  Denison,  1979. 
Empirical  Atmospheric  Deposition 
Parameters — A  Survey.  Atmospheric 
Environment,  13:  571-585. 

McRae.  G.J..  J.A.  Leone  and  JR.  Seinfeld. 
1983.  Evaluation  of  Chemical  Reaction 
Mechanisms  for  Photochemical  Smog.  Part  I: 
Mechanism  Descriptions  and  Documentation. 
EPA  Publication  No.  EPA-600/3/83-086. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC. 

Pasquill,  F.  and  F.B.  Smith,  1983. 
Atmospheric  Diffusion,  3rd  Edition.  Ellis 
Horwood  Limited,  Chichester.  West  Sussex, 
England,  438  pp. 

Randerson,  D.,  Ed.,  1984.  Atmospheric 
Science  and  Power  Production.  DOE/TIC 
27601.  Office  of  Scientific  and  Technical 
Information.  U.S.  Department  of  Energy,  Oak 
Ridge,  TN. 

Roberts,  J.J.,  Ed.,  1977.  Report  to  U.S.  EPA 
of  the  Specialists'  Conference  on  the  EPA 
Modeling  Guideline.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC 

Smith,  M.E.,  Ed.,  1973.  Recommended 
Guide  for  the  Prediction  of  the  Dispersion  of 
Airborne  Effluents.  The  American  Society  of 
Mechanical  Engineers,  New  York.  NY. 

Stem,  A.C,  Ed..  1976,  Air  Pollution,  Third 
Edition,  Volume  I:  Air  Pollutants,  Their 
Transformation  and  Transport.  Academic 
Press,  New  York,  NY. 

Turner,  D.B.,  1979.  Atmospheric 
Dispersion  Modeling:  A  Critical  Review. 
Journal  of  the  Air  Pollution  Control 
Association.  29(5):  502-519. 

Whiteman.  CD.  and  K.J.  Allwine,  1982. 
Green  River  Ambient  Model  Assessment 
Program  FY-1982  Progress  Report.  PNI^ 
4520.  Pacific  Northwest  Laboratory, 
Richland,  WA. 

14.0    Glossary  of  Terms 

Air  quality.  Ambient  pollutant 
concentrations  and  their  temporal  and  spatial 
distribution. 

Algorithm.  A  specific  mathematical 
calculation  procedure.  A  model  may  contain 
several  algorithms. 

Background.  Ambient  pollutant 
concentrations  due  to: 

(1)  Natural  sources: 

(2)  Nearby  sources  other  than  the  one(s) 
currently  under  consideration;  and 

(3)  Unidentified  sources. 

Calibrate.  An  objective  adjustment  using 
measured  air  quality  data  (e.g..  an  adjustment 
based  on  least-squares  linear  regression). 

Calm.  For  purposes  of  air  quality 
modeling,  calm  is  used  to  define  the  situation 
when  the  wind  is  indeterminate  with  regard 
to  speed  or  direction. 

Complex  terrain.  Terrain  exceeding  the 
height  of  the  stack  being  modeled. 

Computer  code.  A  set  of  statements  that 
comprise  a  cranputer  program. 
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Evaluate.  To  appraise  the  performance  and 
accuracy  of  a  mcxiel  based  on  a  comparison 
of  concentration  estimates  with  observed  air 
quality  data 

Fluid  modeling.  Modeling  conducted  in  a 
wind  tunnel  or  water  channel  to 
quantitatively  evaluate  the  influence  of 
buildings  and'or  terrain  on  pollutant 
concentrations. 

Fugitive  dust.  Dust  discharged  to  the 
atmosphere  m  an  unconfined  flow  stream 
such  as  that  from  unpaved  roads,  storage 
piles  and  heavv  construction  operations. 
Model  A  quantitative  or  mathematical 
representation  or  simulation  which  attempts 
to  describe  the  characteristics  or 
relationships  of  physical  events. 

Preferred  model  .\  refined  model  that  is 
recommended  for  a  specific  tyjJe  of 
regulatory'  application. 

Receptor  .\  loc:at!on  at  which  ambient  air 
quality  is  measured  or  estimated. 

Receptor  models  Procedures  that  examine 
an  ambient  monitor  sample  of  particulate 
matter  and  the  conditions  of  its  collection  to 
inter  the  types  or  relative  mix  of  sources 
impacting  on  ;t  during  collection. 

Refined  model  .An  analytical  technique 
that  provides  a  detailed  treatment  of  physical 
and  chemical  atmospheric  processes  and 
requires  detailed  and  precise  input  data. 
Specialized  estimates  are  calculated  that  are 
useful  for  evaluating  source  impact  relative 
to  air  quality  standards  and  allowable 
increments  The  estimates  are  more  accurate 
than  those  obtained  from  conservative 
screening  techniques. 

Rollback  A  simple  model  that  assumes 
that  if  emissions  from  each  source  affecting 
a  given  receptor  are  decreased  by  the  same 
perr.entage.  ambient  air  quality 
concentrations  decrease  prop>ortionately. 

Screening  technique  A  relatively  simple 
analysis  technique  to  determine  if  a  given 
source  is  likely  to  pose  a  threat  to  air  quality. 
Concentration  estimates  from  screening 
techniques  are  conservative. 

Simple  termm  .\n  ar«a  where  terrain 
features  are  all  lower  in  elevation  than  the 
top  of  the  staclc  of  the  source. 

Appendix  A  to  Appendix  W  of  part  51 — 
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A.O    Introduction  and  Availability 

This  appendix  summarizes  key  features  of 
refined  air  quality  models  preferred  for 


specific  regulatory  applications.  For  each 
model,  information  is  provided  on 
availability,  approximate  cost,  regulatory  use, 
data  input,  output  format  and  options, 
simulation  of  atmospheric  physics,  and 
accuracy.  These  models  may  be  used  without 
a  formal  demonstration  of  applicability 
provided  they  satisfy  the  recommendations 
for  regulatory  use;  not  all  options  in  the 
models  are  necessarily  recommended  for 
regulatory  use. 

Many  of  these  models  have  been  subjected 
to  a  performance  evaluation  using 
comparisons  with  observed  air  quality  data. 
A  summary  of  such  comparisons  for  models 
contained  in  this  appendix  is  included  in 
Moore  et  al.  (1982).  Where  possible,  several 
of  the  models  contained  herein  have  been 
subjected  to  evaluation  exercises,  including 
(1)  statistical  performance  tests 
recommended  by  the  American 
Meteorological  Society  and  (2)  peer  scientific 
reviews.  The  models  in  this  appendix  have 
been  selected  on  the  basis  of  the  results  of  the 
model  evaluations,  experience  with  previous 
use,  familiarity  of  the  model  to  various  air 
quality  programs,  and  the  costs  and  resource 
requirements  for  use. 

All  models  and  user's  documentation  in 
this  appendix  are  available  from:  Computer 
Products,  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  Springfield,  VA  22161,  Phone 
(703)  487-1650.  In  addition,  model  codes 
and  selected,  abridged  user's  guides  are 
available  from  the  Support  Center  for 
Regulatory  Air  Models  Bulletin  Board 
System'"  (SCRAM  BBS),  telephone  (919) 
541-5742.  The  SCRAM  BBS  is  an  electronic 
bulletin  board  system  designed  to  be  user 
friendly  and  accessible  from  anywhere  in  the 
country.  Model  users  with  personal 
computers  are  encouraged  to  use  the  SCRAM 
BBS  to  download  current  model  codes  and 
text  files. 

A.1     Buoyant  Line  and  Point  Source 
Dispersion  Model  (BLP) 

Reference 

Schulman,  Lloyd  L.  and  Joseph  S.  Scire, 
1980.  Buoyant  Line  and  Point  Source  (BLP) 
Dispersion  Model  User's  Guide.  Document 
P-7304B.  Environmental  Research  and 
Technology,  Inc.,  Concord.  MA,  (NTIS  No. 
PB  81-164642) 

Availability 

The  computer  code  is  available  on  the 
Support  Center  for  Regulatory  Models 
Bulletin  Board  System  and  also  on  diskette 
(as  PB  90-500281)  from  the  National 
Technical  Information  Service  (see  Section 
A.0). 


Abstract  — 

BLP  is  a  Gaussian  plume  dispersion  model 
designed  to  handle  unique  modeling 
problems  associated  with  aluminum 
reduction  plants,  and  other  industrial  sources 
where  plume  rise  and  down  wash  effects  from 
stationary  line  sources  are  important. 

a.  Recommendations  for  Regulatory  Use 

The  BLP  model  is  appropriate  for  the 
following  applications: 

Aluminum  reduction  plants  which  contain 
buoyant,  elevated  line  sources; 


Rural  areas; 

Transport  distances  less  than  50 
kilometers; 

Simple  terrain;  and 

One  hour  to  one  year  averaging  times. 

The  following  options  should  be  selected 
for  regulatory  applications 

Rural  (IRU=1)  mixing  height  option; 

Default  (no  selection)  for  plume  rise  wind 
shear  (LSHEAR).  transitional  point  source 
plume  rise  (LTRANS),  vertical  potential 
temperature  gradient  (DTHTA).  vertical  wind 
Sfjeed  power  law  profile  exponents  (PEXP), 
maximum  variation  in  number  of  stability 
classes  per  hour  (IDELS),  pollutant  decay 
(DECFAC),  the  constant  in  Briggs'  stable 
plume  rise  equation  {CONST2),  constant  in 
Briggs'  neutral  plume  rise  equation 
(CONST3),  convergence  criterion  for  the  line 
source  calculations  (CRIT).  and  maximum 
iterations  allowed  for  line  source  calculations 
(MAXIT);  and 

Terrain  option  (TERAN)  set  equal  to  0.0, 
0.0,0.0.0,0,  0.0.  0  0 

For  other  applications.  BLP  can  be  used  if 
it  can  be  demonstrated  to  give  the  same 
estimates  as  a  recommended  model  for  the 
same  application,  and  will  subsequently  be 
executed  in  that  mode 

BLP  can  be  used  on  a  case-by -case  basis 
with  specirlc  options  not  available  in  a 
recommended  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2,  that  the  model  is  more  appropriate  for  a 
specific  application. 

b.  Input  Requirements 

Source  data:  point  sources  require  stack 
location,  elevation  of  stack  base,  physical 
stack  height,  stack  inside  diameter,  stack  gas 
exit  velocity,  stack  gas  exit  temperature,  and 
pollutant  emission  rate.  Line  sources  require 
coordinates  of  the  end  points  of  the  line, 
release  height,  emission  rate,  average  line 
source  width,  average  building  width, 
average  spacing  between  buildings,  and 
average  line  source  buoyancy  parameter. 

Meteorological  data:  hourly  surface 
weather  data  from  punched  cards  or  from  the 
preprocessor  program  RA.MMET  which 
provides  hourly  stability  class,  wind 
direction,  wind  speed,  temperature,  and 
mixing  height. 

Receptor  data:  locations  and  elevations  of 
receptors,  or  location  and  size  of  receptor 
grid  or  request  automatically  generated 
receptor  grid. 

c.  Output 

Printed  output  (from  a  separate  post- 
processor program)  includes 

Total  concentration  or.  optionally,  source 
contribution  analysis;  monthly  and  annual 
frequency  distributions  for  1-.  3-,  and  24- 
hour  average  concentrations;  tables  of  1-,  3- 
,  and  24-hour  average  concentrations  at  each 
receptor:  table  of  the  annual  (or  length  of  run) 
average  concentrations  at  each  receptor; 

Five  highest  1-,  3-,  and  24-hour  average 
concentrations  at  each  receptor;  and 

Fifty  highest  1-,  3-,  and  24-hour 
concentrations  over  the  receptor  field. 

d.  Type  of  Model 

BLP  is  a  gaussian  plume  model 


UMI 
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e.  Pollutant  Types 

BLP  may  be  used  to  model  primary 
f>ol!utants.  This  model  does  not  treat  settling 
and  deposition. 

/.  Source-Receptor  Relationship 

BLP  treats  up  to  50  point  sources,  10 
parallel  line  sources,  and  100  receptors 
arbitrarily  located. 

User-input  topographic  elevation  is 
applied  for  each  stack  and  each  receptor. 

g.  Plume  Behavior 

BLP  uses  plume  rise  formulas  of  Schulman 
and  Scire  (1980). 

Vertical  potential  temperatiire  gradients  of 
0.02  Kelvin  per  meter  for  E  stability  and 
0.035  Kelvin  per  meter  are  used  for  stable 
plume  rise  calculations.  An  option  for  user 
input  values  is  included. 

Transitional  rise  is  used  for  line  sources. 

Option  to  suppress  the  use  of  transitional 
plume  rise  for  point  sources  is  included. 

The  building  downwash  algorithm  of 
Schulman  and  Scire  (1980)  is  used. 

h.  Horizontal  Winds 

Constant,  uniform  (steady-state)  wind  is 
assumed  for  an  hour. 

Straight  line  plume  transport  is  assumed  to 
all  dowmwind  distances. 

Wind  speeds  profile  exponents  of  0.10. 
0.15,  0.20,  0.25,  0.30,  and  0.30  are  used  for 
stability  classes  A  through  F,  respectively. 
An  option  for  user-defined  values  and  an 
option  to  suppress  the  use  of  the  wind  speed 
profile  feature  are  included. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

/.  Horizontal  Dispersion 

Rural  disp>ersion  coefficients  are  &t»m 
Turner  (1969),  with  no  adjustment  made  for 
variations  in  surface  roughness  or  averaging 
time. 

Six  stability  classes  are  used. 

k.  Vertical  Dispersion 

Rural  dispersion  coefficients  are  from 
Turner  (1969),  with  no  adjustment  made  for 
variations  in  surface  roughness. 

Six  stability  classes  are  used. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
standard  deviation  equals  1.6  times  the 
mixing  height;  uniform  mixing  is  assumed 
beyond  that  point. 

Perfect  reflection  at  the  ground  is  assumed. 

I.  Chemical  Transformation 

Chemical  transformations'are  treated  using 
linear  decay.  E)ecay  rate  is  input  by  the  user. 

m.  Physical  Removal 

Physical  removal  is  not  explicitly  treated. 

n.  Evaluation  Studies 

Schulman,  LL.  and  J.S.  Scire,  1980. 
Buoyant  Line  and  Point  Source  (BLP) 
Dispersion  Model  User's  Guide,  P-7304B. 
Envutjnmental  Research  and  Technoiogv 
Inc.,  Concord,  MA. 

Scire,  J.S.  and  LL.  Schuhnan,  1981. 
Evaluation  of  the  BLP  and  ISC  Models  with 
SFe  Tracer  Data  and  SOj  Measurements  at 


Aluminum  Reduction  Plants.  APCA 
Specialty  Conference  on  Dispersion 
Modeling  for  Complex  Sources,  St.  Louis, 
MO. 

A.2    CALINE3 
Reference 

Benson,  Paul  E.,  1979.  CALINE3— A 
Versatile  Dispersion  Model  for  Predicting  Air 
Pollutant  Levels  Near  Highways  and  Arterial 
Streets.  Interim  Report,  Report  Number 
FHWA/C:A/TL-79/23.  Federal  Highway 
Administration,  Washington,  D.C.  (NTIS  No. 
PB  80-220841) 

/4vai7abi7jfy 

The  CALINE3  model  is  available  on 
diskette  (as  PB  95-502712)  from  NTIS.  The 
source  code  and  user's  guide  are  also 
available  on  the  Support  Center  for 
Regulatory  Models  Bulletin  Board  System 
(see  Section  A.O). 

Abstract 

CALINE3  can  be  used  to  estimate  the 
concentrations  of  noru^active  pollutants  from 
highway  traffic.  This  steady-state  Gaussian 
model  can  be  applied  to  determine  air 
f>ollution  concentrations  at  receptor  locations 
downwind  of  "at-grade,"  "fill,"  "bridge," 
and  "cut  section"  highways  located  in 
relatively  uncomplicated  terrain.  The  model 
is  applicable  for  any  wind  direction,  highway 
orientation,  and  receptor  location.  The  model 
has  adjustments  for  averaging  time  and 
surface  roughness,  and  can  handle  up  to  20 
links  and  20  receptors.  It  also  contains  an 
algorithm  for  deposition  and  settling  velocity 
so  that  particulate  concentrations  can  be 
predicted. 

o.  Recommendations  for  Regulatory  Use 

CALINE-3  is  appropriate  for  the  following 
applications: 

Highway  (line)  sources; 

Urban  or  rural  areas; 

Simple  terrain; 

Transport  distances  less  tban  50 
kilometers;  and 

One-hour  to  24-hour  averaging  times. 

b.  Input  Requirements 

Source  data:  up  to  20  highway  links 
classed  as  "at-grade,"  "fill"  "bridge,"  or 
"depressed";  coordinates  of  link  end  points; 
tragic  volume;  emission  factor;  source  height; 
and  mixing  zone  width. 

Meteorological  data:  wind  speed,  wind 
angle  (measured  in  degrees  clockw  ise  from 
the  Y  axis),  stability  class,  mixing  height, 
ambient  (background  to  the  highway) 
concentration  of  pollutant. 

Receptor  data:  coordinates  and  height 
above  ground  for  each  receptor,  c. 

c.  Output 

Printed  output  includes  concentration  at 
each  receptor  for  the  specified  meteorological 
condition. 

d.  Type  of  Model 

CALINE-3  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

CALINE-3  may  be  used  to  model  primary 
pollutants.  •'"' 


/.  Source-Receptor  Relationship 

Up  to  20  highway  links  are  treated. 

CALINE-3  applies  user  input  location  and 
emission  rate  for  each  link.  User-input 
receptor  locations  are  applied. 

g.  Plume  Behavior 

Plume  rise  is  not  treated. 

h.  Horizontal  Winds 

User-input  houriy  wind  speed  and 
direction  are  applied. 

Constant,  uniform  (steady-state)  wind  is 
assumed  for  an  hour. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equaJ  to 
zero. 

/.  Horizontal  Dispersion 

Six  stability  classes  are  used. 

Rural  dispersion  coefficients  from  Tumor 
(1969)  are  used,  with  adjustment  for 
roughness  length  and  averaging  time. 

Initial  traffic-induced  dispersion  is 
handled  implicitly  by  plume  size  parameters. 

k.  Vertical  Dispersion 

Six  stability  classes  are  used. 

Empirical  dispersion  coefficients  from 
Benson  (1979)  are  used  including  an 
adjustment  for  roughness  length. 

Initial  traffic-induced  disp>ersion  is 
handled  implicitly  by  plume  size  (>arameters. 

Adjustment  for  averaging  time  is  included. 

/.  Chemical  Transformation 

Not  treated. 

m.  Physical  Removal 

Optional  deposition  calculations  are 
included. 

n.  Evaluation  Studies 

Bemis,  G.R.  et  al.,  1977.  Air  Pollution  and 
Roadway  Location,  Design,  and  Operation — 
Project  Overview.  FHWA-CA-TL-7080-77- 
25,  Federal  Highway  Administration, 
Washington,  D.C. 

Cadle,  S.H.  et  al.,  1976.  Results  of  the 
General  Motors  Sulfate  Dispersion 
Experiment,  GMR-2107.  General  Motors 
Research  Laboratories,  Warren,  MI. 

Dabberdt,  W.F.,  1975.  Studies  of  Air 
Quality  on  and  Near  Highways,  Project  2761. 
Stanford  Research  Institute,  Menlo  Park,  CA. 

A.3 
2.0) 

Reference 

Irwin,  J.S.,  T.  Chico  and  J.  Catalano,  1985. 
COM  2.0 — Climatological  Dispersion 
Model — User's  Guide.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC  (NTIS  No.  PB  86-1 36546) 

Availability 

The  source  code  and  user's  guide  is 
available  on  the  Support  Center  for 
Regulatory  Models  Bulletin  Board  System. 
The  computer  code  is  also  available  on 
diskette  (as  PB  90-600406)  from  the  National 
Technical  Information  Service  (see  Section 
A.0). 
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Abstract 

COM  IS  a  climatological  steady-state 

Gaussian  plume  model  for  determining  long- 
term  (seasonal  or  annual)  arithmetic  average 
pollutant  concentrations  at  any  ground-level 
receptor  in  an  urban  area. 

a.  Recommendations  for  Regulatory  Use 

CDM  is  appropriate  for  the  following 

applications: 

Point  and  area  sources; 

Urban  areas; 

Flat  terrain; 

Transport  distances  less  than  50 
Icilometers; 

Long  term  averages  over  one  month  to  one 
year  or  longer 

The  foilowmg  option  should  be  selected 
for  regulatory  applications: 

Set  tne  regulator,  "default  option" 
(NDEF=1)  which  automatically  selects  stack 
tip  downwash  final  plume  rise,  buoyancy- 
induced  disp>ersion  [BID),  and  the 
appropriate  wind  profile  exponents. 

Enter  "0"  for  pollutant  half-life  for  all 
pollutants  except  for  SOj  in  an  urban  setting. 
This  entrv  results  in  no  decay  (infinite  half- 
life)  being  calculated  For  SOj  in  an  urban 
setting,  the  pollutant  half-life  (in  hours) 
should  be  set  to  4.0. 

b.  Input  Requirements 

Source  data  location,  average  emissions 
rates  and  heights  of  emissions  for  jxjint  and 
area  sources   Point  source  data  requirements 
also  include  stack  gas  temperature,  stack  gas 
exit  velocity,  and  stack  inside  diameter  for 
plume  rise  calculations  for  point  sources. 

Meteorological  data  stability  wind  rose 
(ST.\R  decit  dav'night  version),  average 
mixing  height  and  wind  speed  in  each 
stability  categcrv  and  average  air 
temperature. 

Receptor  data:  cartesian  coordinates  of 
each  receptor. 

c.  Output 

Printed  output  includes: 

Average  concentrations  for  the  pwriod  of 
the  stability  wind  rose  data  (arithmetic  mean 
only)  at  each  receptor,  and 

Optional  point  and  area  concentration  rose 
for  each  receptor. 

d  Type  of  Model 

CDM  is  a  climatological  Gaussian  plume 

mode! 

e.  Pollutant  Types 

CDM  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

/.  Source-Receptor  Relationship 

CDM  applies  user-sp>ecified  locations  for 
all  point  sources  and  receptors. 

Area  sources  are  input  as  multiples  of  a 
user-defined  unit  area  source  grid  size. 

User  specified  release  heights  are  applied 
for  individual  point  sources  and  the  area 
source  grid. 

Actual  separation  between  each  source- 
receptor  pair  is  used. 

The  user  mav  select  a  single  height  at  or 
above  ground  level  that  applies  to  all 
receptors. 


No  terrain  differences  between  source  and 
receptor  are  treated. 

g.  Plume  Behavior 

CDM  uses  Briggs  (1969,  1971,  1975)  plume 
rise  equations.  Optionally  a  plume  rise-wind 
speed  product  may  be  input  for  each  point 
source. 

Stack  tip  downwash  equation  from  Briggs 
(1974)  is  preferred  for  regulatory  use  The 
Bjorklund  and  Bowers  (1982)  equation  is  also 
included. 

No  plume  rise  is  calculated  for  area 
sources. 

Does  not  treat  fumigation  or  building 
downwash. 

h.  Horizontal  Winds 

Wind  data  are  input  as  a  stability  wind 
rose  (joint  frequency  distribution  of  16  wind 
directions,  6  wind  classes,  and  5  stability 
classes). 

Wind  speed  profile  exponents  for  the 
urban  case  (Irwin,  1979;  EPA,  1980)  are  used, 
assuming  the  anemometer  height  is  at  10.0 
meters. 

1.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

/.  Horizontal  Dispersion 

Pollutants  are  assumed  evenly  distributed 
across  a  22.5  or  10.0  degree  sector. 

k.  Vertical  Dispersion 

There  are  seven  vertical  dispersion 
parameter  schemes,  but  the  following  is 
recommended  for  regulatory  applications: 

•  Briggs-urban  (Gifford,  1976). 

Mixing  height  has  no  effect  until 
disp>ersion  coefficient  equals  0.8  times  the 
mixing  height;  uniform  vertical  mixing  is 
assumed  beyond  that  point. 

Buoyancy-induced  dispersion  (Pasquill, 
1976)  is  included  as  an  option.  Perfect 
reflection  is  assumed  at  tixe  ground. 

/.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

m.  Physical  Removal 

Physical  removal  is  not  explicitly  treated. 

n.  Evaluation  Studies 

Busse,  A.D.  and  J.R.  Zimmerman,  1973. 
User's  Guide  for  the  Climatological 
Dispersion  Model — Appendix  E.  EPA 
Publication  No.  EPA/R4-73-024.  Office  of 
Research  and  Development,  Research 
Triangle  Park,  NC. 

Irwin,  J.S.  and  T.M.  Brown.  1985.  A 
Sensitivity  Analysis  of  the  Treatment  of  Area 
Sources  by  the  Climatological  Dispersion 
Model.  Journal  of  Air  Pollution  Control 
Association,  35:  359-364. 

Londeigan,  R.,  D.  Minott,  D.  Wachter  and 
R.  Fizz,  1983.  Evaluation  of  Urban  Air 
Quality  Simulation  Models,  EPA  Publication 
No.  EPA-450/4-83-020.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC. 

Zimmerman,  J.R.,  1971.  Some  Preliminary 
Results  of  Modeling  from  the  Air  Pollution 
Study  of  Ankara,  Turkey,  Proceedings  of  the 


Second  Meeting  of  the  Expert  Panel  on  Air 
Pollution  .Modeling,  N.ATO  Committee  on  the 
Challenges  of  Modern  Society,  Paris.  France 
Zimmerman.  IR.,  1972  The  NATO/CCMS 
Air  Pollution  Study  of  St.  Louis  .Missouri. 
Presented  at  the  Third  Meeting  of  the  Expert 
Panel  on  Air  Pollution  Modeling,  ^■.^TO 
Committee  on  the  Challenges  of  Modem 
Society,  Paris,  France 

A. 4    Gaussian-Plume  Multiple  Source  Air 
Quality  .Mgonthni  (R.A..M) 

Reference 

Tu.mer,  D,B  and  ].U  Novak.  1978.  User's 
Guide  for  RA.M.  Publication  No.  EPA-600/8- 
78-016.  Vol.  a  and  b  US,  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC,  (NTIS  Nos  PB  294791  and  PB  294792) 

Catalano,  J.,^  ,  D.B.  Turner  and  H.  Novak, 
1987.  User's  Guide  for  RAM — Second 
Editio.i.  U.S.  Environmental  .Protection 
Agency.  Research  Triangle  Park,  NC. 

Availability 

The  source  code  and  user's  guide  is 
available  on  the  Support  Center  for 
Regulatory  Models  Bulletin  Board  System. 
The  computer  code  is  also  available  on 
diskette  (as  PB  90-500315)  from  the  National 
Technical  Information  Service  (see  Section 
A.O). 

Abstract 

RAM  is  a  steady-state  Gaussian  plume 
model  for  estimating  concentrations  of 
relatively  stable  pollutants,  for  averaging 
times  from  an  hour  to  a  day.  from  point  and 
area  sources  in  a  rural  or  urban  setting.  Level 
terrain  is  assumed.  Calculations  are 
performed  for  each  hour. 

a.  Recommendations  for  Regulatory  Use 

RA.M  is  appropriate  for  the  following 
applications: 

Point  and  area  sources; 

Urban  areas; 

Flat  terrain, 

TranspKjrt  disiances  less  than  50 
kilometers;  and 

One  hour  to  one  year  averaging  times. 

The  following  options  should  be  selected 
for  regulatopi'  applications: 

Set  the  regulatory    default  option"  to 
automatically  select  stack  tip  downwash, 
final  plume  rise,  buoyancy-mduced 
dispersion  (BID),  the  new  treatment  for 
calms,  the  appropriate  wind  profile 
exponents,  and  the  appropriate  value  for 
pollutant  half-life 

b.  Input  Requirements 

Source  data:  point  sources  require  location, 

emission  rate,  physical  stack  height,  stack  gas 
exit  velocity,  stack  inside  diameter  and  stack 
gas  temperature.  Area  sources  require 
location,  size,  emission  rate,  and  height  of 
emissions. 

Meteorological  data:  hourly  surfaca 
weather  data  from  the  preprocessor  program 
R.\MMET  which  provides  hourly  stability 
class,  wind  direction,  wind  speed, 
temperature,  and  mixing  height.  Actual 
anemometer  height  (a  single  value)  is  also 
required. 

Receptor  data:  coordinates  of  each 
receptor  Options  for  automatic  placement  of 
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receptors  near  expected  concentration 

maxima,  and  a  gridded  receptor  array  are 
included. 

c.  Output 

Printed  output  optionally  includes: 

One  to  24-hour  and  annual  average 
concentrations  at  each  receptor, 

Limited  individual  source  contribution  list, 
and 

Highest  ihrougn  fifth  highest 
concentrations  at  each  receptor  for  p>eriod, 
with  the  highest  and  high,  second-high 
values  flagged. 

d. 'Type  of  Model 
RAM  is  a  Gaussian  plume  model. 

e  Pollutant  Types 

RAM  may  be  used  to  model  primary 
pollutants.  Settling  and  depjosition  are  not 
treated. 

/  Source-Receptor  Relationship 

RAM  applies  user-specified  locations  for 

all  point  sources  and  receptors  .\rea  sources 
are  input  as  multiples  of  a  user-aefined  unit 
area  source  grid  size. 

User  specified  stack  heights  are  applied  for 
mdividual  point  sources 

Up  to  3  effective  release  heights  may  be 
specified  for  the  area  sources.  Area  source 
release  heights  are  assumed  to  be  appropriate 
for  a  5  meter  per  second  wind  and  to  be 
inversely  proportional  to  wind  speed. 

Actual  separation  between  each  source- 
receptor  pair  is  used. 

All  receptors  are  assumed  to  be  at  the  same 
height  at  or  above  ground  level 

No  terrain  differences  between  source  and 
receptor  are  accounted  for. 

g.  Plume  Behavior 

RAM  uses  Bnggs  (1969, 1971,  1975)  plume 

rise  equations  for  final  rise. 

Stack  tip  downwash  equation  from  Briggs 
(1974)  IS  ised 

A  user  supplied  fraction  of  the  area  source 
height  is  treated  as  the  physical  height  The 
remainder  is  assumed  to  be  plume  rise  for  a 
5  meter  per  second  wind  speed,  and  to  be 
inversely  proportional  to  wind  speed. 

Fumigation  and  buiiding  downwash  are 
not  treated.  • 

^.  Honzontal  Winds 

Constant,  uniform  (steady  state)  wind  is 
assumed  for  an  hour. 

Straight  line  plume  transport  is  assumed  to 
all  downwind  distances. 

Sefiarate  wind  spyeed  profile  exponents 
(Irwin.  1979;  EPA.  1980)  for  urDan  cases  are 
used. 

;'.  Vertical  Wind  Speed 

Vertical  wmd  speed  is  assumed  equal  to 

zero. 

;.  Horizontal  Dispersion 

Urban  dispersion  coefficients  from  Briggs 
(Gifford.  1976)  are  used 

Buoyancy-induced  dispersion  (Pasquill. 
1976)  is  included. 

Six  stability  classes  are  used 

k  Vertical  Dispersion 

Urban  dispersion  coefficients  from  Briggs 
(Gifford,  1976)  are  used. 


Buoyancy-induced  dispersion  (Pasquili, 
1976)  is  included 

Six  stability  ciasses  are  used 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
standard  deviation  equals  1,6  times  the 
mixing  neight.  uniform  vertical  mixing  is 
assumed  beyond  that  pomi. 

Perfect  reflection  is  assumed  at  the  ground. 

/.  Chemical  Tmnsformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

m.  Physical  Removal 

Physical  removal  is  not  explicitly  treated. 

n.  Evaluation  Studies 

Ellis.  H.,  P.  Lou.  and  G.  Dalzell,  1980. 
Comparison  Study  of  Measured  and 
Predicted  Concentrations  with  the  RAM 
Model  at  Two  Power  Plants  Along  Lake  Erie. 
Second  Joint  Conference  on  Applications  of 
Air  Pollution  Meteorology,  New  Ch'leans,  LA. 

Environmental  Research  and  Technology. 
1980.  SO2  Monitoring  and  RAM  (Urban) 
Model  Comparison  Study  in  Summit  County. 
Ohio  Document  P-3618-152,  Environmental 
Research  &  Technology,  Inc.,  Concord,  MA. 

Guldberg,  P.M.  and  C.W.  Kem,  1978.  A 
Comparison  Validation  of  the  RAM  and 
PTM7P  Models  for  Short-Term 
Concentrations  in  Two  Urban  Areas.  )oumal 
of  .Mr  Pollution  Control  Association,  28: 
907-910. 

Hodanbosi,  R  R.  and  L.K.  Peters,  1981. 
Evaluation  of  RAM  Model  for  Cleveland, 
Ohio,  journal  of  Air  Pollution  Control 
Association,  31:  253-255. 

Kennedy,  K.H..  R.D.  Siegel  and  M.P. 
Steinberg.  1981  Case-Specific  Evaluation  of 
the  RAM  .Atmospheric  Dispersion  Model  in 
an  Urban  Area  74th  Annual  Meeting  of  the 
American  Institute  of  Chemical  Engineers, 
New  Orleans,  LA. 

Kummier.  R.H..  B  Cho.  G.  Roginski,  R. 
Slnha  and  A.  Greenburg,  1979.  A 
Comparative  Validation  of  the  RAM  and 
Modified  S.M  Models  for  Short  Term  SO2 
Concentrations  in  Detroit.  Journal  of  Air 
Pollution  Control  .*.s,sociation,  29:  720-723. 

Londergan.  R.I  ,  N  E  Bowne,  D  R  .Murray, 
H.  Borenstem  and  i   Maagano   1980,  An 
Evaluation  of  Short-Term  Air  Quality  Models 
Using  Tracer  Study  Data  Report  .No  4333, 
.American  Petroleum  Institute.  Washington, 
D.C. 

Londergan,  R.,  D.  Minott,  D.  Wackter  and 
R  Fizz.  1983  Evaluation  of  Urban  .Ai- 
Quaiity  Simulation  Models  EJ'.A.  Publication 
No,  EPA-450?4-63-020,  U.S.  Environmenta. 
Protection  Agency,  Research  Triangle  Park, 
NC. 

Morgenstem,  P  ,  M.j,  Geraghty,  and  A 
McKnight,  1979  A  Comparative  Studv  of  the 
RA.M  (Urban)  and  R-AMR  (Rurai)  Models  for 
Short-term  SO:  Concentrations  m 
Metropolitan  Indianapolis.  72nd  .Annual 
Meeting  of  the  .Air  Pollution  Control 
Association.  Cincinnati.  OH 

Ruff  R.E  ,  1980  Evaluation  of  the  R.AM 
Using  the  RAPS  Data  Base  Contraa  68-02- 
2770,  SRI  hitemationai.  Menlo  Park,  CA, 


A  5    Industrial  Source  Complex  Model 
(ISC3] 

ile/srence 

Environmental  Protection  Agency,  1995. 
User's  Guide  for  the  Industrial  Source 
Complex  (ISC3)  Dispersion  Models,  Volumes 
1  and  2.  EPA  Publication  Nos.  EPA-454/B- 
9S-003a  &  b.  Enviroomentai  Protection 
Agency,  Research  Triai^  Pait,  NC  (NTIS 
Nos.  PB  95-222741  and  PB  95-222758. 
resp>ectively) 

Availability 

The  model  code  is  available  on  the  Support 
Center  for  Regulatory  Air  Models  Bulletin 
Board  Svstem.  ISCST3  (as  PB  96-502000) 
and  ISCLT3  (PB  96-502018)  are  also 
available  on  diskette  from  the  National 
Technical  Information  Service  (see  Section 
A.0). 

Abstract 

The  ISC3  model  is  a  steady-state  Gaussian 
plume  model  which  can  be  used  to  assess 
pollutant  concentrations  from  a  wide  variety 
of  sources  associated  with  an  industrial 
source  complex.  This  model  can  account  for 
the  following:  settling  and  dry  deposition  of 
particles;  downwash:  area,  line  and  volume 
sources:  plume  rise  as  a  function  of 
downwind  distance;  separation  of  point 
sources;  and  limited  terrain  adjustment.  ISC3 
opterates  in  both  long-term  and  short-term 
modes. 

a.  Recommendations  for  Regulatory  Use 

ISC3  is  appropriate  for  the  foilowiog 
applications: 

•  Industrial  source  oxnplexes; 

•  Rural  or  urban  areas; 

•  Flat  or  rolling  terrain; 

•  Transport  distances  less  than  50 
kilometers; 

•  1-hour  to  annual  averaging  times;  and 

•  Continuous  toxic  air  emissions. 

The  following  options  should  be  selected 
for  regulatory  applications:  For  short  term  or 
long  term  modeling,  set  the  regulatory 
"defisult  option";  i.e.,  use  the  keywoid 
DFAULT.  which  automatically  selects  stack 
tip  downwash,  final  plume  rise,  buoyancy 
induced  dispersion  (BID),  the  vertical 
potential  temperature  gradient,  a  treatment 
for  calms,  the  appropriate  wdnd  profile 
exp>onents.  the  appropriate  value  for 
pollutant  half  life,  and  a  revised  building 
wake  effects  algorithm;  set  the  "rural  option" 
(use  the  keyword  RURAL)  or  "urban  option" 
(use  the  keyword  URBAhf);  and  set  the 
"concentration  option"  (use  the  keyword 
CONC). 

b.  Input  Req'^ireirtents 

Source  data:  location,  emission  rate, 
physical  stack  height,  stack  gas  exit  velocity, 
stack  inside  diameter,  and  steck  gas 
temperature.  Optional  inputs  include  source 
elevation,  building  dimensions,  particle  size 
distribution  with  corresponding  settling 
velocities,  and  surface  reflection  coefficients. 

Meteorological  data:  ISCST3  requires 
hourly  surface  weathar  data  frnm  the 
preprocessw  program  RAMMET.  which 
provides  hotirly  stability  class,  wind 
direction,  wind  speed,  temperature,  and 
mixing  height.  For  ISCLT3,  input  includM 
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stability  wind  rose  (STAR  deck),  average 
afternoon  mixing  height,  average  moming 
mixing  height,  and  average  air  temperature. 

Receptor  data:  coordinates  and  optional 
ground  elevation  for  each  receptor. 

c.  Output 

Printed  output  options  include: 

•  Program  control  parameters,  source  data, 
and  receptor  data: 

•  Tables  of  hourly  meteorological  data  for 
each  specified  day. 

•  "N"-day  average  concentration  or  total 
deposition  calculated  at  each  receptor  for  any 
desired  source  combinations; 

•  Concentration  or  deposition  values 
calculated  for  any  desired  source 
combinations  at  all  receptors  for  any 
specified  day  or  time  period  within  the  day; 

•  Tables  of  highest  and  second  highest 
concentration  or  deposition  values  calculated 
at  each  receptor  for  each  specified  time 
period  during  a(n)  "N"-day  period  for  any 
desired  source  combinations,  and  tables  of 
the  maximum  50  concentration  or  depositioo 
values  calculated  for  any  desired  source 
combinations  for  each  specified  time  period. 

d.  Type  of  Model 

ISC3  is  a  Gaussian  plume  model.  It  has 
been  revised  to  perform  a  double  integration 
of  the  Gaussian  plume  kernel  for  area 
sources. 

e.  Pollutant  Types 

ISC3  may  be  used  to  model  primary 
(KiUutants  and  continuous  releases  of  toxic 
and  hazardous  waste  pwllutants.  Settling  and 

deposition  are  treated. 

/.  Source-Receptor  Relationships 

ISC3  applies  user-specified  locations  for 
point,  line,  area  and  volume  sources,  and 
user-specified  receptor  locations  or  receptor 
rings. 

User  input  topographic  evaluation  for  each 
receptor  is  used.  Elevations  above  stack  top 
are  reduced  to  the  stack  top  elevation,  i.e., 
"terrain  choppmg". 

User  input  hei^t  above  ground  level  may 
be  used  when  necessary  to  simulate  impact 
at  elevated  or  "flag  pole"  receptors,  e.g.,  on 
buildings. 

Actual  sefjaration  between  each  source- 
receptor  pair  is  used. 

g.  Plume  Behavior 

ISC3  uses  Briggs  (1969,  1971, 1975)  plume 
rise  equations  for  final  rise. 

Stack  tip  downwash  equation  from  Briggs 
(1974)  is  used. 

Revised  building  wake  effects  algorithm  is 
used.  For  stacks  higher  than  building  height 
plus  one-half  the  lesser  of  the  building  height 
or  building  width,  the  building  wake 
algorithm  of  Huber  and  Snyder  (1976)  is 
used.  For  lower  stacks,  the  building  wake 
algorithm  of  Schulman  and  Scire  (Schulman 
and  Hanna.  1986]  is  used,  but  stack  tip 
downwash  and  BID  are  not  used. 

For  rolling  terrain  (terrain  not  above  stack 
height),  plume  centerline  is  horizontal  at 
height  of  final  rise  above  source. 

Fumigation  is  not  treated. 

h.  Horizontal  Winds 

Constant,  uniform  (steady-state)  wind  is 
assumed  for  each  hour. 


Straight  line  plume  transport  is  assumed  to 
all  downwind  distances. 

Separate  wind  speed  profile  exponents 
(Irwin,  1979;  EPA,  1980)  for  both  rural  and 
urban  cases  are  used. 

An  optional  treatment  for  calm  winds  is 
included  for  short  term  modeling. 

/.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assiuned  equal  to 
zero. 

j.  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used,  with  no  adjustments  for 
surfece  roughness  or  averaging  time. 

Urban  dispersion  coefficients  from  Briggs 
(Gifford,  1976)  are  used. 

Buoyancy  induced  dispersion  (Pasquill, 
1976)  is  included. 

Six  stability  classes  are  used. 

k.  Vertical  Dispersion 

Rural  disp>ersion  coefficients  from  Turner 
(1969)  are  used,  with  no  adjustments  for 
surface  roughness. 

Urban  dispersion  coefficients  from  Briggs 
(Gifford,  1976)  are  used. 

Buoyancy  induced  dispersion  (Pasquill, 
1976)  is  included. 

Six  stability  classes  are  used. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
standard  deviation  equals  1.6  times  the 
mixing  height;  uniform  vertical  mixing  is 
asstmied  beyond  that  point. 

Perfect  reflection  is  assumed  at  the  ground. 

/.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Time  constant  is  input  by 
the  user. 

m.  Physical  Removal 

Dry  deposition  effects  for  particles  are 
treated  using  a  resistance  formulation  in 
which  the  deposition  velocity  is  the  sum  of 
the  resistances  to  p>ollutant  transfer  within 
the  surface  layer  of  the  atmosphere,  plus  a 
gravitational  settling  term  (EPA,  1994),  based 
on  the  modified  sur&ce  depletion  scheme  of 
Horst  (1983). 

n.  Evaluation  Studies 

Bowers,  J.F.  and  A.J.  Anderson,  1981.  An 
Evaluation  Study  for  the  Industrial  Source 
Complex  (ISC)  Dispersion  Model,  EPA 
Publication  No.  EPA-450/4-81-002.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC. 

Bowers,  J.F.,  A.J.  Anderson  and  W.R. 
Hargraves,  1982.  Tests  of  the  Industrial 
Source  Complex  (ISC)  Dispersion  Model  at 
the  Armco  Middletown,  Ohio  Steel  Mill.  EPA 
Publication  No.  EPA-450/ 4-82-006.  US. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC. 

Environmental  Protection  Agency,  1992. 
Comparison  of  a  Revised  Area  Source 
Algorithm  for  the  Industrial  Source  Complex 
Short  Term  Model  and  Wind  Tunnel  Data 
EPA  Publication  No.  EPA-454/R-92-014. 
U^S.  Enviroimiental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No.  PB 
93-226751) 

Environmental  Protection  Agency.  1992. 
Sensitivity  Analysis  of  a  Revised  Area  Source 


Algorithm  for  the  Industrial  Source  Complex 
Short  Term  Model.  EPA  Publication  No 
EPA-454.'R-92-015.  US.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC.  (NTIS  No.  PB  93-226769) 

Environmental  Protection  .^gency,  1992. 
Development  and  Evaluation  of  a  Revised 
.Area  Source  Algorithm  for  the  Industrial 
source  complex  Long  Term  Model  EPA 
Publication  No.  EP.A-454/R-92-016,  U.S. 
Environmental  Protection  Agencv.  Research 
Triangle  Park.  NC.  (NTIS  No,  PB  93-226777) 

Environmental  Protection  Agency,  1994. 
Development  and  Testing  of  a  Dry  DepKJsition 
.Algorithm  (Revised).  EPA  Publication  No,* 
EPA-454/R-94-015  US  Environmental 
Protection  .Agency,  Research  Triangle  Park, 
NC.  (NTIS  No  PB'  94-183100) 

Scire,  I.S  and  L,L.  Schulman.  1981. 
Evaluation  of  the  BLP  and  ISC  Models  with 
SFfc  Tracer  Data  and  SO:  Measurements  at 
Aluminum  Reduction  Plants.  Air  Pollution 
Control  Association  Specialty  Conference  on 
Dispersion  Modeling  for  Complex  Sources, 
St.  Louis.  MO. 

Schulman,  L.L.  and  S.R.  Hanna,  1986. 
Evaluation  of  Downwash  Modification  to  the 
Industrial  Source  Complex  Model,  journal  of 
the  Air  Pollution  Control  Association,  36: 
258-264. 

A.6    Urban  Airshed  Model  (UAM) 

Reference 

Environmental  Protection  Agency,  1990. 
User's  Guide  for  the  Urban  Airshed  Model, 
Volume  I- VIII.  EPA  Publication  Nos.  EPA- 
450/4-9O-O07a-c.  d(R).  e-g,  and  EPA-454/B- 
93-004,  respectively.  U.S,  Environmental 
Protection  Agencv.  Research  Triangle  Park, 
NC  (NTIS  Nos,  PB  91-131227,  PB  91-131235, 
PB  91-131243,  PB  93-122380.  PB  91- 
131268,  PB  92-145382,  and  PB  92-224849, 
respectively,  for  Vols  I-VII). 

Availability 

The  model  code  is  available  on  the  SupjxDrt 
Center  for  Regulatory  Air  Models  Bulletin 
Board  System  (see  Section  A.O). 

Abstract 

UAM  is  an  urban  scale,  three  dimensional, 
grid  type  numerical  simulation  model.  The 
model  incorporates  a  condensed 
photochemical  kinetics  mechanism  for  urban 
atmospheres.  The  UAM  is  designed  for 
computing  ozone  {O3)  concentrations  under 
short-term,  episodic  conditions  lasting  one  or 
two  days  resulting  from  emissions  of  oxides 
of  nitrogen  (NO,),  volatile  organic 
compounds  (VOCl.  and  carbon  monoxide 
(CO).  The  model  treats  urban  VOC  emissions 
as  their  carbon-bond  surrogates. 

a.  Recommendations  for  Regulatory  Use 

UAM  is  appropriate  for  the  following 
applications  urban  areas  having  significant 
ozone  attainment  problems  and  one  hour 
averaging  times. 

UAM  has  many  options  but  no  specific 
recommendations  can  be  made  at  this  time 
on  all  options  The  reviewing  agency  should 
be  consulted  on  selection  of  options  to  be 
used  in  regulatory  applications. 

i>.  Input  Requirements 

Source  data:  gridded.  hourlv  emissions  of 
PAR.  OLE,  ETH,  XYL.  TOL,  .ALD2,  FORM, 
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!SOR,  ETOTH.  MEOH.  CX).  NO.  and  NO:  for 

iow-ievei  sources.  For  major  elevated  point 
sources,  hourly  emissions,  stack  height,  stack 
diameter,  exit  velocity,  and  exit  temperature. 

Meteorological  data:  hourly,  gridded, 
divergence  free,  u  and  v  wind  components 
for  each  vertical  level;  hourly  gridded  mixing 
tieights  and  surface  temperatures;  hourly 
exposure  class;  hourly  \  ertical  potential 
temperature  gradient  above  and  below  the 
mixing  height;  hourU  surface  atmospheric 
pressure;  hourly  water  mixing  ratio;  and 
gridded  surfa<;e  roughness  lengths. 

.Mr  quality  data:  concentration  of  all 
carbon  bond  4  species  at  the  beginning  of  the 
simulation  for  each  grid  cell,  and  hourly 
concentrations  of  each  pwliutant  at  each  level 
along  the  mflow  boundaries  and  top 
boundan'  of  the  modehng  region 

Other  data  requirements  are  hourly  mixed 
layer  average.  NO:  photoivsis  rates;  and 
ozone  surface  uptalte  resistance  along  with 
associated  gridded  vegetation  (scaling 
factors. 

c.  Output 

Printed  output  inchldes: 

•  Gridded  instaataneous  concentration 
fields  at  user-specified  time  intervals  for 
user-specified  pollutants  and  grid  levels; 

•  Gnddeti  time-average  concentration 
fields  for  user-specified  time  intervals, 
pollutants,  and  grid  levels. 

d.  Type  of  Model 

UAM  is  a  three  dimensional,  numerical, 
photochemical  grid  model. 

e.  Pollutant  Types 

UAM  mav  be  used  to  model  ozone  (O3) 

formation  from  oxides  of  nitrogen  (NO,)  and 
volatile  organic  compound  (VOC)  emissions. 

/.  Source- Receptor  Relationship 

Low-levei  area  and  point  source  emissions 
are  specified  within  each  surface  grid  cell. 
Emissions  from  maior  pwint  sources  are 
placed  with;n  cells  aloft  in  accordance  with 
calculated  effective  plume  heights. 

Hourly  average  concentrations  of  each 
pollutant  are  calculated  for  all  grid  cells  at 
each  vertical  level 

g.  Plume  Behavior 

Plume  rise  is  calculated  for  major  point 
sources  using  relationships  recommended  by 
Briggs{1971). 

h  Horizontal  Winds 

See  Input  Requirements. 

i.  Vertical  Wind  Speed 

Calculated  at  each  vertical  grid  cell 
interface  from  the  mass  continuity 
relationship  using  the  input  gridded 
horizontal  wind  field. 

;.  Horizontal  Dispersion 

Horizontal  eddy  diffusivity  is  set  to  a  user 
specified  constant  value  (nominally  50  m^/s). 

k   Vertical  Dispersion 

Vertical  eddy  diffusivities  for  unstable  and 
neutral  conditions  calculated  using 
relationships  of  Lamb  et  al.  (1977);  for  stable 
conditions,  the  relationship  of  Businger  and 
.A.rya  (1974)  is  employed  Stability  class. 
friction  velocity,  and  Monin-Obukhov  length 


determined  using  procedure  of  Liu  et  aL 
(1976). 

/.  Chemical  Transformation 

UAM  employs  a  simplified  version  of  the 
Carbon-Bond  IV  Mechanism  (CBM-IV) 
developed  by  Gery  et  al.  (1988)  employing 
various  steady  state  approximabons.  The 
CBM-IV  mechanism  incorporated  in  UAM 
utilizes  an  updated  simulation  of  PAN 
chemistry  that  includes  a  peroxy-peroxy 
radical  termination  reaction,  significant 
when  the  atmosphere  is  NO,-Umited  (Gery  et 
al..  1989).  The  current  CBM-IV  mechanism 
accommodates  34  species  and  82  reactions. 

m.  Physical  Removal 

Dry  deposition  of  ozone  and  other 
pollutant  species  are  calculated.  Vegetation 
(scaling)  factors  are  applied  to  the  reference 
sur&ce  uptake  resistance  of  each  species 
depending  on  land  use  type. 

n.  Evaluation  Studies 

Builtjes.  P.J.H.,  K.D.  van  der  Hurt  and  S.D. 
Reynolds,  1982.  Evaluation  of  the 
Perftmnance  of  a  Photochemical  Dispersion 
Model  in  Practical  Applications.  13th 
Internationa)  Technical  Meeting  on  Air 
Pollution  Modeling  and  Its  Application,  lie 
des  Embiez,  France. 

Cole.  H.S..  D.E.  Layland.  G.K.  Moss  and 
CF.  Newberry,  1983.  The  St.  Louis  Ozone 
Modeling  Project.  EPA  Publication  No.  EPA- 
450/4-83-019.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC. 

Dennis,  R.L.,  M.W.  Downton  and  R.S.  Keil, 
1983.  Evaluation  of  Peribrmance  Measures 
for  an  Urban  Photochemical  Model.  EPA 
Publication  No.  EPA-450/4-83-021.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC. 

Haney,  J.L.  and  T.N.  Braverman,  1985. 
Evaluation  and  Application  of  the  Urban 
Airshed  Model  in  the  Philadelphia  Air 
Quality  Control  Region.  EPA  Publication  No. 
EPA-4S0/4-85-O03.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC. 

Layland,  D.E.  and  M.S.  Cole,  1983.  A 
Review  of  Recent  Applications  of  the  SAI 
Urban  Airshed  Model.  EPA  Publication  No. 
EPA-450/4-84-004.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC 

Layland,  D.E.,  S.D.  Reynolds,  H.  Hogo  and 
W.R.  Oliver,  1983.  Demonstration  of 
Photochemical  Grid  Model  Usage  for  Ozone 
Control  Assessment.  76th  Annual  Meeting  of 
the  Air  Pollution  Control  Association, 
Atlanta,  GA. 

Morris,  R.E.  et  al.,  1990.  Urban  Airshed 
Model  Study  of  Five  Qties.  EPA  Publication 
No.  EPA-450/4-90-006a-g.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC. 

Reynolds,  S.D.,  H.  Hogo,  W.R.  Oliver  and 
LE.  Reid,  1982.  Application  of  the  SAI 
Airshed  Model  to  the  Tulsa  Metropolitan 
Area,  SAI  No.  82004.  Systems  Applications, 
Inc.,  San  Rafael,  CA. 

Schere,  K.L  and  I.H  Shreffler,  1982.  Final 
Evaluation  of  Urban-Scale  Photochemical  Air 
Quality  Simulation  Models.  EPA  Publication 
No  EPA -600/ 3-8 2-094.  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC. 


Seigneur  C,  T.W.  Tesche,  CE.  Reid,  P.M. 
Roth,  W.R.  Oliver  and  J.C  Cassmassi.  1981. 
The  Sensitivity  of  Complex  Photochmnical 
Model  Estimates  to  Detail  In  Input 
Information,  Appendix  A — A  Compilation  of 
Simulation  Results.  EPA  Publication  Na 
EPA-450/4-81-031b  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC 

South  Coast  Air  Quality  Management 
District,  1989.  Air  Quality  Management 
Plan— Appendix  V-R  (Urban  Airshed  Model 
Performance  Evaluation).  El  Monte,  CA. 

Stem,  R.  and  B.  Scherer,  1982.  Simulation 
of  a  Photochemical  Smog  Episode  in  the 
Rhine-Ruhr  Area  with  a  Three  Dimensicmal 
Grid  Model.  13th  International  Technical 
Meeting  on  Air  Pollution  Modeling  and  Its 
Application,  He  des  Erabiez,  France. 

Tesche,  T.W.,  C  Seigneur.  L.E.  Reid,  P.M. 
Roth.  W.R.  Oliver  and  |.C  Cassmassi,  1981. 
The  Sensitivity  of  Complex  Photochemical 
Model  Estimates  to  Detail  in  Input 
Information.  EPA  Publication  No.  EPA-450/ 
4-81-031a.  U.S.  Environmental  F*rotection 
Agency,  ReseanJi  Triangle  Park,  NC 

Tesche,  T.W.,  W.R.  Oliver,  H.  Hogo,  P. 
Saxeena  and  ).L.  Haney,  T983.  Volume  IV — 
Assessment  of  NO,  Eniission  Control 
Requirements  in  the  South  Coast  Air  Basin — 
Appendix  A.  Performance  Evaluation  of  the 
Systems  Applications  Airshed  Model  for  the 
26-27  June  1974  O3  Episode  in  the  South 
Coast  Air  Basin,  SYSAPP  83/037.  Systems 
Applications,  Inc.,  San  Rafeel,  CA. 

Tesche,  T.W.,  W.R.  Oliver,  H.  Hogo.  P. 
Saxeena  and  J.L.  Haney,  1983.  Volume  IV — 
Assessment  of  NO,  Emission  Control 
Requirements  in  the  South  Coast  Air  Basin — 
Appendix  B.  Performance  Evaluation  of  the 
Systems  Applications  Airshed  Model  for  the 
7-8  November  1978  NOj  Episode  in  the 
South  Coast  Air  Basin.  SYSAPP  83/038. 
Systems  Applications,  Inc.,  San  Raiael,  CA. 

Tesche,  T.W.,  1988.  Accuracy  of  Ozone  Air 
Quality  Models.  Journal  of  Environmental 
Engineering,  114(4);  739-752. 

A.7    Offshore  and  Coastal  Dispersion  Model 
(OCD) 

Reference 

DiCristofaro,  D.C.  and  S.R.  Hanna.  1989. 
OCD:  The  Offshore  and  Coastal  Dispersion 
Model.  Version  4.  Volume  I:  User's  Guide, 
and  Volume  II;  Appendices.  Sigma  Research 
Corporation,  Wexford.  MA.  (NTIS  Nos.  PB 
93-144384  and  PB  93-144392) 

Availability 

This  model  code  is  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  and  also  on  diskette 
(as  PB  91-505230)  bom  the  National 
Technical  Information  Service  (see  Section 
A.O). 

Technical  Contact 

Minerals  Management  Service,  Attn:  Mr. 
Dirk  Herkhof.  Parkway  Atrium  Building.  381 
Elden  Street.  Hemdon.  VA  22070-4817, 
Phone:  (703)  787-1735. 

Abstract 

OCD  is  a  straight-line  Gaussian  model 
developed  to  determine  the  impact  of 
offshore  emissions  from  point,  area  or  line 
sources  on  the  air  quality  of  coastal  regions. 
OCD  incorporates  overwater  plume  transport 
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and  dispersion  as  well  as  changes  that  occur 
as  the  plume  crosses  the  shoreline  Hourly 
meteorological  data  are  needed  from  both 
offshore  and  onshore  locations  These 
include  water  surface  temperature,  overwater 
air  temperature,  mixing  height,  and  relative 
humidity 

Some  of  the  key  features  include  platform 
building  downwash,  partial  plume 
penetration  irrto  elevated  inversions,  direct 
use  of  turbulence  intensities  for  plume 
dispersion,  interaction  with  the  overland 
internal  boundary  layer,  and  continuous 
shoreline  fumigation. 

o.  Recommendations  tor  Regulatory  Use 

OCX)  has  been  recommended  for  use  by  the 
.Minerals  Management  Service  for  emissions 
located  on  the  Outer  Continental  Shelf  (50  FR 
12248;  28  March  1985]  OCD  is  applicable  for 
overwater  sources  where  onshore  receptors 
are  below  the  lowest  source  height.  Where 
onshore  receptors  are  above  the  lowest 
soun;:e  height,  offshore  plume  transport  and 
dispersion  may  be  modeled  on  a  case-by-case 
basis  in  consultation  with  the  EPA  Regional 
Office. 

b.  Input  Requirements 

Source  data:  point,  area  or  line  source 

location,  pollutant  emission  rate,  building 
height,  stack  height,  stack  gas  temperature, 
stack  inside  diameter,  stack  gas  exit  velocity, 
stack  angle  from  vertical,  elevation  of  stack 
base  above  water  surface  and  gridded 
specification  of  the  land/water  surfaces.  As 
an  option,  emission  rate,  stack  gas  exit 
velocity  and  temperature  can  be  varied 
hourly 

Meteorologic  ai  data  (over  water):  wind 
direction,  wind  speed,  mixing  height,  relative 
humidity,  air  temperature,  water  surface 
temperature,  vertical  wind  direction  shear 
(optional),  vertical  temperature  gradient 
(optional),  turbulence  intensities  (optional). 

Meteorological  data  (over  land):  wind 
direction,  wind  speed,  temperature,  stability 
class,  mixing  height. 

Receptor  data;  location,  height  above  local 
ground-level,  ground-level  elevation  above 
the  water  surface 

c.  Output 

All  input  options,  specification  of  sources, 
receptors  and  land/Water  map  including 
locations  of  sources  and  receptors. 

Summary  tables  of  five  highest 
concentrations  at  each  receptor  for  each 
averaging  period,  and  average  concentration 
for  entire  run  period  at  each  receptor. 

Optional  case  study  printout  with  hourly 
plume  and  receptor  characteristics.  Optional 
table  of  annual  impact  assessment  from  non- 
permanent  activities. 

Concentration  files  written  to  disk  or  tape 
can  be  used  by  ANALYSIS  postprocessor  to 
produce  the  highest  concentrations  for  each 
receptor,  the  cumulative  frequency 
distributions  for  each  receptor,  the  tabulation 
of  all  concentrations  exceeding  a  given 
threshold,  and  the  manipulation  of  hourly 
concentration  files. 

d.  Type  of  Model 

OCD  is  a  Gaussian  plume  model 
constructed  on  the  h-amework  of  the  MPTER 
model. 


UMI 


e.  Pollutant  Types 

OCD  may  be  used  to  model  primarv- 
pollutants.  Settling  and  deposition  are  not 
Created. 

/.  Source-Receptor  Relationship 

Up  to  250  point  sources,  5  area  sources,  or 
1  line  source  and  180  receptors  may  be  used. 

Receptors  and  sources  are  allowed  at  any 
location. 

The  coastal  configuration  is  determined  by 
a  grid  of  up  to  3600  rectangles.  Each  element 
of  the  grid  is  designated  as  either  land  or 
water  to  identify  the  coastline. 

g.  Plume  Behavior 

As  in  MPTER,  the  basic  plume  rise 
algorithms  are  besed  on  Briggs' 
recommendations. 

Momentum  rise  includes  consideration  of 
the  stack  angle  from  the  vertical. 

The  effect  of  drilling  platforms,  ships,  or 
any  overwater  obstructions  near  the  source 
are  used  to  decrease  plume  rise  using  a 
revised  platform  downwash  algorithm  based 
on  laboratory  experiments. 

Partial  plume  penetration  of  elevated 
inversions  is  included  using  the  suggestions 
of  Briggs  (1975)  and  Weil  and  Brower  (1984). 

Continuous  shoreline  fumigation  is 
parametrized  using  the  Turner  method  where 
complete  vertical  mixing  through  the  thermal 
internal  boundary  layer  (TIBL)  occurs  as  soon 
as  the  pliune  intercepts  the  TIBL. 

h.  Horizontal  Winds 

Constant,  uniform  wind  is  assumed  for 
each  hour. 

Overwater  wind  speed  can  be  estimated 
from  overland  wind  sp>eed  using  relationship 
of  Hsu  (1981). 

Wind  speed  profiles  are  estimated  using 
similarity  theory  (Businger,  1973).  Surface 
layer  fluxes  for  these  formulas  are  calculated 
from  bulk  aerodynamic  methods. 

1.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

;.  Horizontal  Dispersion 

Lateral  turbulence  intensity  is 
recommended  as  a  direct  estimate  of 
horizontal  dispersion.  If  lateral  turbulence 
intensity  is  not  available,  it  is  estimated  fit>m 
boundary  layer  theory.  For  wind  speeds  less 
than  8  ni/s,  lateral  turbulence  intensity  is 
assumed  inversely  proportional  to  wind 
speed. 

Horizontal  dispersion  may  be  enhanced 
because  of  obstructions  near  the  source.  A 
virtual  source  technique  is  used  to  simulate 
the  initial  plume  dilution  due  to  dovtmwash. 

Formulas  recommended  by  Pasquill  (1976) 
are  used  to  calculate  buoyant  plume 
enhancement  and  wind  direction  shear 
enhancement. 

At  the  water/land  interface,  the  change  to 
overland  dispersion  rates  is  modeled  using  a 
virtual  source.  The  overland  dispersion  rates 
can  be  calculated  from  either  lateral 
turbulence  intensity  or  Pasquill-Gifford 
curves.  The  change  is  implemented  where 
the  plume  intercepts  the  rising  internal 
boundary  layer. 


k.  Vertical  Dispersion 

Observed  vertical  turbulence  intensity  is 
not  recommended  as  a  direct  estimate  of 
vertical  dispersion.  Turbulence  intensity 
should  be  estimated  from  boundary  layer 
theory  as  default  in  the  model.  For  very 
stable  conditions,  vertical  dispersion  is  also 
a  function  of  lapse  rate. 

Vertical  dispersion  may  be  enhanced 
because  of  obstructions  near  the  source,  A 
virtual  source  technique  is  used  to  simulate 
the  initial  plume  dilution  due  to  downwash. 

Formulas  recommended  by  Pasquill  (1976) 
are  used  to  calculate  buoyant  plume 
enhancement. 

At  the  water/land  interface,  the  change  to 
overland  dispersion  rates  is  modeled  using  a 
virtual  source  The  overland  dispersion  rates 
can  be  calculated  from  either  vertical 
turbulence  intensity  or  the  Pasquill-Gifford 
coefficients.  The  change  is  implemented 
where  the  plume  intercepts  the  rising 
internal  boundary  layer. 

/  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay  Different  rates  can  be 
sp>ecified  by  month  and  by  day  or  night. 

m.  Physical  Removal 

Physical  removal  is  also  treated  using 
exponential  decay. 

n.  Evaluation  Studied 

DiCristofaro,  DC.  and  S.R  Hanna,  1989, 
OCD:  The  Offshore  and  Coastal  Dispersion 
Model  Volume  I:  User's  Guide,  Sigma 
Research  Corporation,  Westford,  MA 

Hanna,  S.R. .  L.L.  Schulman.  R.I  Paine  and 
J.E.  Pleim.  1984.  The  Offshore  and  Coastal 
Dispersion  (OCD)  Model  User's  Guide. 
Revised.  OCS  Study.  MMS  84-0069. 
Environmental  Research  &  Technology,  Inc., 
Concord.  MA  (NTTS  No  PB  86-159803) 

Hanna,  S.R.,  L  L,  Schulman,  R.I.  Paine,  IE 
Pleim  and  M  Baer,  1985.  Development  and 
Evaluation  of  the  Offshore  and  Coastal 
Dispersion  (OCD)  Model.  loumal  of  the  Air 
Pollution  Control  Association,  35:  1039- 
1047. 

Hanna.  S.R.  and  D.C.  DiCristofaro,  1988. 
Development  and  Evaluation  of  the  OCD/ API 
Model.  Final  Report,  API  Pub.  4461, 
American  Petroleum  Institute,  Washington, 
DC. 

A,8    Emissions  and  Dispersion  Modeling 
System  (EDMS) 

Reference 

Segal,  H.M..  1991    'EDMS— 
Microcomputer  Pollution  Model  for  Civilian 
Airports  and  Air  Force  Bases:  User's  Guide." 
FAA  Report  No.  FA.\-EE-91-3;  USAF 
Report  No.  ESL-TR-91-31.  Federal  Aviation 
Administration,  800  Independence  Avenue, 
S.W..  Washington,  D.C.  20591.  (NTIS  No. 
ADA  240528) 

Segal,  H..M.  and  Hamilton.  PL,  1988.  "A 
Microcomputer  Pollution  .Model  for  Civilian 
Airports  and  .\ir  Force  Bases — Model 
Description  '  FA.A.  Report  No,  FAA-EE-88- 
4;  USAF  Report  No.  ESL-TR-88-53.  Federal 
Aviation  Administration,  800  Independence 
Avenue,  S.W  ,  Washington.  DC.  20591. 
(NTIS  No  ADA  199003) 

Segal,  H,M.,  1988    "A  Microcomputer 
Pollution  Model  for  Civilian  Airports  and  Air 
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Force  Bases — Model  Application  and 
Background."  FAA  Report  No  FAA~EE-88- 
5;  USAF  Report  No.  ESL-TR-8&-55.  Federal 
Aviation  Administration,  800  Independence 
Avenue,  S  W  ,  Washington.  D.C.  20591. 
(NTIS  No.  ADA  1997941 

Availability 

EDMS  is  available  for  $40  from:  Federal 
Aviation  Administration.  Attn.  Ms  Diana 
Liang,  AEE-120,  800  Independence  .\ venue, 
S.W.,  Washington.  D  C  20591   Phone-  (202) 
267-3494 

Abstract 

EDMS  is  a  combined  emissions/dispersion 
model  for  assessing  pollution  at  civilian 
airports  and  military  air  t)ases.  This  model, 
which  was  )ointiy  developed  by  the  Federal 
.Aviation  .Administration  (F.AA)  and  the 
United  States  Air  Force  (USAF).  produces  an 
emission  inventory  of  all  airport  sources  and 
calculates  concentrations  produced  by  these 
sources  at  specified  receptors  The  system 
stores  emission  factors  for  fixed  sources  such 
as  fuel  storage  tanlcs  and  incinerators  and 
also  for  mobile  sources  such  as  automobiles 
or  aircraft.  EDMS  incorporates  an  emissions 
model  to  calculate  an  emission  inventor\-  for 
each  airport  source  and  a  dispersion  model, 
the  Graphical  Input  Microcomputer  Mode! 
{GIMM)  (Segal,  1983!  to  calculate  pollutant 
concentrations  produced  by  these  sources  at 
specified  receptors  The  GIMM.  which 
processes  point,  area,  and  line  sources,  also 
incorporates  a  special  meteorological 
preprocessor  for  processing  up  to  one  year  of 
National  Climatic  Data  Center  (NCDC)  hourly 
data.  The  model  operates  in  both  a  screening 
and  refined  mode,  accepting  up  to  170 
sources  and  10  receptors 

a  Recommendations  for  Regulatory  Use 

EDMS  is  appropriate  for  the  following 

applications: 

•  Cumulative  effect  of  changes  in  aircraft 
operations,  point  source  and  mobile  source 
emissions  at  airports  or  air  bases; 

•  Simple  terrain: 

•  Transpon  distances  less  than  50 
kilometers;  and 

•  1 -hour  to  annual  averaging  times. 

b.  Input  Requirements 

All  data  are  entered  through  a  "runtime" 
version  of  the  Condor  data  base  which  is  an 
integral  part  of  EDMS.  Typical  entry  items 
are  source  and  receptor  coordinates,  percent 
cold  starts,  vehicles  per  hour.  etc.  Some  point 
sources,  such  as  heating  plants,  require  stack 
height,  stack  diameter,  and  eHluent 
temperature  inputs. 

Wind  speed  wind  direction,  hourly 
temperature,  and  Pasquill-Gifford  stability 
category  (P-G)  are  the  meteorological  inputs. 
They  can  be  entered  manually  through  the 
EDMS  data  entry  screens  or  automatically 
through  the  processing  of  previously  loaded 
NCDC  hourly  data 

c.  Output 

Printed  outputs  consist  of: 

•  A  monthly  and  vearly  emission 
inventory  report  for  each  source  entered:  and 

•  A  concentration  summing  report  for  up 
to  8760  hours  (one  year)  of  data. 


d  Type  of  Model 

For  its  emissions  inventory  calculations. 
EDMS  uses  algorithms  consistent  with  the 
EP.*i.  Compilation  of  Air  Pollutant  Emission 
Factors.  .\P— 42  For  us  dispersion 
calculations,  EDMS  uses  the  GIMM  mooei 
which  is  described  m  reports  F.A^A-EIE-88— 4 
and  FAA-EE-S8-5,  referenced  above  GIMM 
uses  a  Gaussian  plume  algorithm 

e.  Pollutant  Types 

ETDMS  inventones  and  calculates  the 
dispersion  of  carbon  monoxide,  nitrogen 
oxides  sulphur  oxides,  hydrocarbons,  and 
suspended  particles, 

/.  Source-Receptor  Relationship 

Up  to  170  sources  and  10  receptors  cgn  be 
treated  simultaneously.  Area  sources  are 
treated  as  a  senes  of  lines  that  are  positioned 
perpendicular  to  the  wind. 

Line  sources  (roadways,  runways)  are 
modeled  as  a  senes  of  p>oints.  Terrain 
elevation  differences  between  sources  and 
receptors  are  neglected. 

Receptors  are  assumed  to  be  at  ground 
level. 

g.  Plume  Behavior 

Plume  rise  is  calculated  for  all  point 
sources  (heating  plants,  incinerators,  etc.) 
using  Briggs  plume  rise  equations  (Catalano, 
1986;  Briggs,  1969;  Briggs,  1971;  Briggs, 
1972). 

Building  and  stack  tip  downwash  effects 
are  not  treated. 

Roadway  dispersion  employs  a 
modification  to  the  Gaussian  plume 
algorithms  as  suggested  by  Rao  and  Keenan 
[1980]  to  account  for  close-in  vehicle- 
induced  turbulence. 

h.  Horizontal  Winds 

Steady  state  winds  are  assumed  for  each 
hour.  Winds  are  assimied  to  he  constant  with 
altitude. 

Winds  are  entered  manually  by  the  user  or 
automatically  by  reading  previously  loaded 
NCXZ  annual  data  files. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  to  be  zero. 

/.  Horizontal  Dispersion 

Four  stability  classes  are  used  (P-G  classes 
B  through  E). 

Horizontal  dispersion  coefficients  are 
computed  using  a  table  look-up  and  linear 
interpolation  scheme.  Coefficients  are  based 
on  PasquUl  (1976)  as  adapted  by  Petersen 
(1980). 

A  modified  coefficient  table  is  used  to 
account  for  traffic-enhanced  tiu-bulence  near 
roadways.  Coefficients  are  based  upon  data 
included  in  Rao  and  Keenan  (1980). 

k.  Vertical  Dispersion 

Four  stability  classes  are  used  (P-G  classes 
B  through  E). 

Vertical  dispiersion  coefficients  are 
computed  using' a  table  look-up  and  linear 
interpolation  scheme.  Coefficients  are  based 
on  Pasquill  (1976)  as  adapted  by  Petersen 
(1980). 

A  modified  coefficient  table  is  used  to 
account  for  traffic-enhanced  turbulence  near 


roadways.  Coefficients  are  based  upon  aats 
from  Roa  and  Keenan  (1980). 

/.  Qiemical  Transformation 

Chemical  transformations  are  not 
accounted  for 

m.  Physical  Removal 

Deposition  is  not  treated. 

n.  Evaluation  Studies 

Segal.  H.M.  and  P.L.  Hamilton.  1988.  A 
Microcomputer  Pollution  Model  for  Civilian 
Airports  and  Air  Force  Bases — Model 
Description.  FAA  Report  No.  FAA-EE-88-*! 
USAF  Report  No.  ESL-TR-88-53.  Federal 
Aviation  Administration,  800  Independence 
Avenue.  S.W..  Washington.  D.C  20591. 

Segal,  H.M.,  1988.  A  Microcomputer 
Pollution  Model  for  Civilian  Airports  and  Air 
Force  Bases — Model  Application  and 
Background.  FAA  Report  No.  FAA-EE-88-5; 
USAF  Report  No.  ESL-TR-88-55.  Federal 
Aviation  Administration.  800  Independence 
Avenue,  S.W..  Washington.  D.C  20591. 

A.9    Complex  Terrain  Dispersion  Model 
Plus  Algorithms  for  Unstable  Situsbons 
(CTDMPLUS) 

Reference 

Perry.  S.G.,  D.J.  Bums.  LH.  Adams,  R.J. 
Paine,  M.G.  Dennis,  M.T.  Mills,  D.G. 
Strimaitis.  RJ.  Yamartino  and  E.M.  Insley. 
1989.  User's  Guide  to  the  Complex  Terrain 
Dispersion  Model  Plus  Algorithms  for 
Unstable  Situations  (CTDMPLUS).  Volume  1: 
Model  Descriptions  and  User  Instructions. 
EPA  Publication  No.  EPA-600/8-8&-041. 
Environmental  F*rotection  Agency,  Research 
Triangle  Park.  NC  (NTIS  No.  PB  89-181- 
424) 

Paine.  RJ.,  D.G.  Strimaitis.  M.G.  Dennis, 
R).  Yamartino.  M.T.  Mills  and  E.M.  Insley, 
1987.  User's  Guide  to  the  Complex  Terrain 
Dispersion  Model,  Volume  1.  EPA 
PubUcation  No.  EPA-600/8-87-O58a.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC  (NTIS  No.  PB  88-162169) 

Availability 

This  model  code  is  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  and  also  on  diskette 
(as  PB  90-504119)  from  the  National 
Technical  Information  Service  (see  Section 
A.0). 

Abstract 

CTDMPLUS  is  a  refined  point  source 
Gaussian  air  quality  model  for  use  in  all 
stability  conditions  for  complex  terrain 
applications.  The  model  contains,  in  its 
entirety,  the  technology  of  CTDM  for  stable 
and  neutral  conditions.  However. 
CTDMPLUS  can  also  simulate  daytime, 
unstable  conditions,  and  has  a  number  of 
additional  capabilities  for  improved  user 
friendliness.  Its  use  of  meteorological  data 
and  terrain  information  is  different  from 
other  EPA  models;  considerable  detail  for 
both  types  of  input  data  is  required  and  is 
supplied  bv  preprocessors  sp>ecifically 
designed  for  CTDMPLUS.  CTDMPLUS 
requires  the  parameterization  of  individual 
hill  shapes  using  the  terrain  preprocessor  and 
the  association  of  each  model  receptor  with 
a  p>articular  hill. 
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a.  Recommendation  for  Regulatory  Use 

CTDMPLUS  is  appropriate  for  the 
following  applications: 

•  Elevated  point  sources; 

•  Terrain  elevations  above  stack  top; 

•  Rural  or  urban  areas; 

•  Transport  distances  less  than  50 
kilometers:  and 

•  One  hour  to  annual  averaging  times 
when  used  with  a  DOSt- processor  program 
such  as  CHL\Vr, 

fa  Input  Requirements 

Source  data  For  each  source,  user  supplies 
source  location,  height,  stack  diameter,  stack 
exit  velocity,  stack  exit  temperature,  and 
emission  rate;  if  variable  emissions  are 
appropriate,  the  user  supplies  hourly  values 
for  emission  rate,  stack  exit  velocity,  and 
stack  exit  temperature. 

Meteorological  data:  the  user  must  supply 
hourly  averaged  values  of  wind,  temperature 
and  turbulence  data  for  creation  of  the  basic 
meteorological  data  file  ('PROnLE"]. 
Meteorological  preprocessors  then  create  a 
SURFACE  data  file  (hourly  values  of  mixed 
layer  heights,  surface  friction  velocity. 
Monin-Obukhov  length  and  surface 
roughness  length)  and  a  RAWlNsonde  data 
file  (upper  air  measurements  of  pressure, 
temperature,  wind  direction,  and  wind 
speed) 

Receptor  data:  receptor  names  (up  to  400) 
and  coordinates,  and  hill  number  (each 
receptor  must  have  a  hill  number  assigned). 

Terrain  data:  user  inputs  digitized  contour 
information  to  the  terrain  preprocessor  which 
creates  the  TERRAIN  data  file  (for  up  to  25 
hills). 

c.  Output 

When  CTDMPLUS  is  run,  it  produces  a 
concentration  file,  in  either  binary  or  text 
format  (user's  choice),  and  a  list  file 
containing  a  venfication  of  model  inputs,  i.e., 

•  Input  meteorological  data  from 
■•SURF,\CE'  and  "PROnLE" 

•  Stack  data  for  each  source 

•  Terrain  information 

•  Receptor  information 

•  Sourt;e- receptor  location  (line  printer 
map) 

In  addition,  if  the  case-study  option  is 
selected,  the  listing  includes: 

•  Meteorological  variables  at  plume  height 

•  Geometncal  relationships  between  the 
source  and  the  hill 

•  Pliune  characteristics  at  each  receptor, 
i.e.. 

-  >  distance  in  along-Qow  and  cross  flow 
direction 

-  >  effective  plume-receptor  height 
difference 

-  >  effective  Oy  h  a^,  values,  both  flat 
terrain  and  hill  induced  (the  di£Ferance 
shows  the  effect  of  the  hill) 

-  >  concentration  components  due  to 
WRAP,  UFT  and  FLAT. 

If  the  user  selects  the  TOPN  option,  a 
summar>-  table  of  the  top  4  concentrations  at 
each  receptor  is  given  If  the  ISOR  option  is 
selected,  a  source  contribution  table  for  every 
hour  will  be  printed. 

A  separate  disk  file  of  predicted  (1-hour 
only)  concentrations  ("CONG")  is  written  if 
the  user  chooses  ihis  option.  Three  forms  of 
output  are  possible 


(1)  A  binary  file  of  concentrations,  one 
value  for  each  receptor  in  the  hourly 
sequence  as  run; 

(2)  A  text  file  of  concentrations,  one  value 
for  each  receptor  in  the  hourly  sequence  as 
run;  or 

(3)  A  text  file  as  described  above,  but  with 
a  listing  of  receptor  information  (names, 
positions,  hill  number)  at  the  beginning  of 
the  file. 

Hourly  information  provided  to  these  files 
besides  the  concentrations  themselves 
includes  the  year,  month,  day.  and  hour 
information  as  well  as  the  receptor  number 
with  the  highest  concentration. 

d.  Type  of  Model 

CTDMPLUS  is  a  refined  steady-state,  point 
sourc»plvime  model  for  use  in  all  stability 
conditions  for  complex  terrain  applications. 

e.  Pollutant  Types 

CTDMPLUS  may  be  used  to  model  non- 
reactive,  primary  pollutants. 

/.  Source-Receptor  Relationship 

Up  to  40  point  sources,  400  receptors  and 
25  hills  may  be  used.  Receptors  and  sources 
are  allowed  at  any  location.  Hill  slopes  are 
assumed  not  to  exceed  15°,  so  that  the 
linearized  equation  of  motion  for  Boussinesq 
flow  are  applicable.  Receptors  upwind  of  the 
impingement  point,  or  those  associated  with 
any  of  the  hills  in  the  modeling  domain, 
require  separate  treatment. 

g.  Plume  Behavior 

As  in  CTDM,  the  basic  plume  rise 
algorithms  are  based  on  Briggs'  (1975) 
recommendations. 

A  central  feat\ire  of  CTDMPLUS  for 
neutral/stable  conditions  is  its  use  of  a 
critical  dividing-streamline  height  (He)  to 
separate  the  flow  in  the  vicinity  of  a  hill  into 
two  separate  layers.  The  plume  component  in 
the  upper  layer  has  sufficient  kinetic  energy 
to  pass  over  the  top  of  the  hill  while 
streamlines  in  the  lower  portion  are 
constrained  to  flow  in  a  horizontal  plane 
around  the  hill.  Two  separate  components  of 
CTDMPLUS  compute  ground-level 
concentrations  resulting  from  plume  material 
in  each  of  these  flows. 

The  model  calculates  on  an  hourly  (or 
appropriate  steady  averaging  period]  basis 
how  the  plume  trajectory  (and,  m  stable/ 
neutral  conditions,  the  shape)  is  deformed  by 
each  hill.  Hourly  profiles  of  wind  and 
tem[>eraturo  measurements  are  used  by 
CTDMPLUS  to  compute  plume  rise,  plume 
penetration  (a  formulation  is  included  to 
handle  penetration  into  elevated  stable 
layers,  based  on  Briggs  (1984)),  convective 
scaling  parameters,  the  value  of  He,  and  the 
Froude  number  above  He- 

h.  Horizontal  Winds 

CTDMPLUS  does  not  simulate  calm 
meteorological  conditions  Both  scalar  and 
vector  wind  speed  observations  can  be  read 
by  the  model.  If  vector  wind  speed  is 
unavailable,  it  is  calculated  from  the  scalar 
wind  speed.  The  assignment  of  wind  sp»eed 
(either  vector  or  scalar)  at  plume  height  is 
done  by  either 

•  Interpolating  between  observations 
above  and  below  the  plume  height,  or 


•  Extrapiolating  (within  the  surface  layer) 
from  the  nearest  measurement  height  to  the 
plume  height. 

/.  Vertical  Wind  Speed 

Vertical  flow  is  treated  for  the  plume 
component  above  the  critical  dividing 
streamline  height  (H;);  see  "Plume 
Behavior". 

/.  Horizontal  Dispersion 

Horizontal  dispersion  for  stable/neutral 
conditions  is  related  to  the  turbulence 
velocity  scale  for  lateral  fluctuations.  Ov.  for 
which  a  minimum  value  of  0,2  m/s  is  used. 
Convective  scaling  formulations  ane  used  to 
estimate  horizontal  dispersion  for  unstable 
conditions. 

k.  Vertical  Dispersion 

Direct  estimates  of  vertical  dispersion  for 
stable/neutral  conditions  are  based  on 
observed  vertical  turbulence  intensity,  e.g., 
Ow  (standard  deviation  of  the  vertical  velocity 
fluctuation).  In  simulating  unstable 
(convective)  conditions,  CTDMPLUS  relies 
on  a  skewed.  bi-Gaussian  probability  density 
function  (PDF)  description  of  the  vertical 
velocities  to  estimate  the  vertical  distnbution 
of  pwllutant  concentration. 

/.  Chemical  Transformation 

Chemical  transformation  is  not  treated  by 
CTDMPLUS. 

m.  Physical  Removal 

Physical  removal  is  not  treated  by 
CTDMPLUS  (complete  reflection  at  the 
ground/hill  surface  is  assumed). 

n.  Evaluation  Studies 

Bums,  D,J.,  L.H.  Adams  and  S.G.  Perry, 
1990.  Testing  and  Evaluation  of  the 
CTDMPLUS  Dispersion  Model;  Daytime 
Convective  Conditions.  Environmental 
Protection  Agencv,  Research  Triangle  Park, 
NC. 

Paumier.  I.O.,  SO.  Perrv  and  D.I.  Bums, 
1990.  An  Analysis  of  CTDMPLUS  Model 
Predictions  with  the  Lovett  Power  Plant  Data 
Base.  Environmental  Protection  Agency, 
Research  Triangle  Park.  .NC. 

Paumier,  ),0.,  S.G  Perry  and  D.J.  Bums, 
1992.  CTDMPLUS:  A  Dispersion  Model  for 
Sources  near  Complex  Topography.  Part  II: 
Performance  Characteristics,  Journal  of 
Applied  Meteorology,  31(7);  646-660. 
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BO    Introduction  and  Availability 

This  appendix  summarizes  key  featxires  of 
refined  air  quality  itiodels  that  may  be 


considered  on  a  case-by-case  basis  for 
individual  regulatory  applications.  For  each 
model,  information  i«  provided  on 
availability,  approximate  cost,  regulatory  use. 
data  input,  output  format  and  options, 
simulation  of  atmospheric  physii^s  and 
accuracy.  The  models  aie  listed  by  name  in 
alphabetical  order. 

There  are  three  separate  conditions  under 
whic^  these  models  will  normally  be 
approved  for  use: 

1 .  A  demonstration  can  be  made  that  the 
model  produces  concentration  estimates 
equivalent  to  the  estimates  obtained  using  a 
preferred  model  (e.g.,  the  maximum  or  high, 
second-high  concentration  is  within  2%  of 
the  estimate  using  the  oomparable  preferred 
model); 

2.  A  statistical  performance  evaluation  ha* 
been  conducted  using  measured  air  quality 
data  and  the  results  of  that  evaluation 
indicate  the  model  in  Appendix  B  performs 
better  for  the  application  than  a  comptarable 
model  in  Appendix  A;  and 

3.  There  is  no  preferred  model  for  the 
specific  application  but  a  refined  model  is 
needed  to  satisfy  regulatory  requirements. 

Any  one  of  these  three  sejiaratr  conditions 
may  warrant  use  of  these  models.  See  Section 
3.2,  Use  of  Alternative  Models,  for  additional 
details. 

Many  of  these  models  have  been  subject  to 
a  performance  evaluation  by  comparison 
with  observed  air  quality  data.  A  summary  of 
such  comparisons  for  models  contained  in 
this  appendix  is  included  in  Moore  et  al. 
(1982).  Where  possible,  several  of  the  models 
contained  herein  have  been  subjected  to 
rigorous  evaluation  exercises,  including  (1) 
statistical  {>erfcH7nance  measures 
recommended  by  the  American 
Meteorological  Society  and  (2)  peer  scientific 
reviews. 

A  source  for  some  of  these  models  and 
user's  documentation  is;  Computer  Products, 
National  Technical  Information  Service 
(NTIS).  U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  Phone:  (703)  487- 
4650.  A  number  of  the  model  codes  and 
selected,  abridged  user's  guides  are  also 
available  from  the  Support  Center  for 
Regulatory  Air  Models  Bulletin  Board 
System"  (SCRAM  BBS),  Telephone  (919) 
541-5742.  The  SCRAM  BBS  is  an  electronic 
bulletin  board  system  designed  to  be  user 
friendly  and  accessible  from  anywhere  in  the 
country.  Model  users  with  personal 
computers  are  encouraged  to  use  the  SCRAM 
BBS  to  download  current  model  codes  and 
text  files. 

B.l     AVACTA  II  Model 
Reference 

Zannetti,  P..  G.  Carboni  and  R.  Lewis, 
1985.  AVACTA  II  User's  Guide  (Release  3). 
AeroVironment.  Inc,  Technical  Report  AV- 
OM-65/520. 

Availability 

A  3W  diskette  of  the  FORTRAN  coding 
and  the  user's  guide  are  available  at  a  cost 
of  S3,500  (non-profit  organization)  or  SS.OOO 
(other  organizations)  frorn:  AeroVironment, 
Inc..  222  Huntington  Drive.  Monrovia,  CA 
91016,  Phone:  (818)  357-9983. 
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Abstract 

The  AVACTA  !!  mode:  is  a  Gaussian  model 
in  which  atmospheric  dispersion  phenomena 
are  described  bv  the  evolution  of  plume 
elements,  either  segments  or  puffs.  The 
model  can  be  applied  for  short  time  (e.g.,  one 
davl  simulations  m  both  transport  and  calm 
conditions 

The  user  is  ijiiven  flexibility  in  defining  the 
computational  domain,  the  three- 
dimensionai  meteorological  and  emission 
Input,  the  receptor  locations,  the  piume  rise 
formulas,  'he  siijma  formulas,  etc.  Without 
explicit  user  s  sperjtlcations,  standard 
default  values  are  assumed. 

.WWCTA  II  provides  both  concentration 
fields  on  the  user  specified  receptor  points, 
and  di^'wet  deposition  patterns  throughout 
the  domain  The  model  is  particularly 
oriented  to  the  simulation  of  the  dynamics 
and  transformation  of  sulfur  species  (SO2  and 
S04-),  Dut  can  handle  virtually  any  pair  of 
primarv-secondar>-  pollutants. 

a.  Recommendations  for  Regulatory  Use 

AVACTA  n  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations' 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  AVACTA  tt 
must  be  executed  in  the  equivalent  mode. 

.■W.'\CT.\  !I  can  be  used  on  a  case-by-case 
t)asis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2.  that  AVACTA  II  is  more  appropriate  for 
the  specific  application.  In  this  case  the 
model  options/modes  which  are  most 
appropriate  for  the  application  should  be 
used 

b.  Input  Requirements 

A  time  varying  input  is  required  at  each 
computational  step  Only  those  data  which 
have  changed  need  to  be  input  by  the  user. 

.Source  data  requirements  are:  Coordinates, 
emission  rates  of  primary  and  secondary 
pollutants,  initial  plume  sigmas  (for  non- 
point  sources),  exit  temperature,  exit 
velocirv.  stack  inside  diameter. 

Vleteorologicai  data  requirements  are: 
surface  wind  measurements,  wind  profiles  (if 
available),  aunospheric  stability  profiles, 
mixing  heights. 

Receptor  data  requirements  are:  receptor 
coordinates. 

Other  data  requirements:  coordinates  of  the 
computational  domain,  grid  cell 
specification,  terrain  elevations,  user's 
computational  and  printing  options. 

c.  Output 

The  model's  output  is  provided  according 
to  user's  printing  flags.  Hourly,  3-hour  and 
24-hour  concentration  averages  are 
computed,  together  with  highest  and  highest- 
second-highest  concentration  values.  Both 
partial  and  total  concentrations  are  provided. 

d.  Type  of  Model 

AVACTA  n  is  Gaussian  segment/puff 
model. 

e.  Pollutant  Types 

AVACTA  II  can  handle  any  couple  of 
primary-secondary  pollutants  (e.g.,  SO2  and 
SO*-). 


/.  Source  Receptor  Relationship 

The  AVACTA  II  approach  maintains  the 
basic  Gaussian  formulation,  but  allows  a 
numerical  simulation  of  both  nonstationary 
and  nonhomogeneous  meteorological 
conditions.  The  emitted  pollutant  materia!  is 
divided  into  a  sequence  of  "elements,  '  either 
segments  or  puffs,  which  are  connected 
together  but  whose  dynamics  are  a  function 
of  the  local  meteorological  conditions.  Since 
the  meteorological  parameters  var>  wth  time 
and  space,  each  element  evolves  according  to 
the  different  meteorological  conditions 
encountered  along  its  trajectory. 

AVACTA  n  calculates  the  partial 
contribution  of  each  source  in  each  receptor 
during  each  interval.  The  partial 
concentration  is  the  sum  of  the  contribution 
of  all  existing  puffs,  plus  that  of  the  closest 
segment. 

g.  Plume  Behavior 

The  user  can  select  the  following  plume 
rise  formulas: 

Briggs  (1969,  1971. 1972) 
.     CONCAWE  (Briggs.  1975) 

Lucas-Moore  (Briggs,  1975) 

User's  function,  i.e.,  a  subroutine  supplied 
by  the  user 

With  cold  plumes,  the  program  uses  a 
special  routine  for  the  computation  of  the  jet 
plume  rise.  The  user  can  also  select  several 
computational  options  that  control  plume 
behavior  in  complex  terrain  and  its  total/ 
partial  reflections. 

h.  Horizontal  Winds 

A  3D  mass-consistent  wind  field  is 
optionally  generated. 

/.  Vertical  Wind  Speed 

A  3D  mass-consistent  wind  field  is 
optionally  generated. 

/.  Horizontal  Dispersion 

During  each  step,  the  sigmas  of  each 

element  are  increased.  The  user  can  select 

the  following  sigma  functions: 

Pasquill-Gifford-Tumer  (in  the  functional 

form  sf)ecified  by  Green  et  al..  1980) 
Brookhaven  (Gifford,  1975) 
Briggs,  open  country  (Gifford,  1975) 
Briggs,  urban,  i.e.,  McElroy-Pooler  (Gifford. 

1975) 
Irwin  (1979a) 

LO-LOCAT  (MacCready  et  al.,  1974) 
User-specified  function,  by  points 
User-specified  function,  with  a  user's 

subroutine 
The  virtual  distance/age  concept  is  used 

for  incrementing  the  sigmas  at  each  time 

step. 

k.  Vertical  Dispersion 

During  each  step,  the  sigmas  of  each 

element  are  increased.  The  user  can  select 

the  following  sigma  functions: 
Pasquill-Gifford-Tumer  (in  the  functional 

form  specified  by  Green  et  al.,  1980) 
Brookhaven  (Gifford.  1975) 
Briggs.  open  country  (Gifford.  1975) 
Briggs.  urban,  i.e..  McElroy-Pooler  (Gifford, 

1975) 
LO-LOCAT  (MacCready  et  al..  1974) 
User-specified  function,  with  a  user's 

subroutine 


The  virtual  distance/age  concept  is  used 
for  incrementing  the  sigmas  at  each  time 
step. 

/.  Chemical  Transformation 

First  order  chemical  reactions  (primary-to- 
secondary  pollutant) 

m.  Physical  Removal 
First  order  dry  and  wet  deposition  schemes 

n.  Evaluation  Studies 

Zannetti  P..  G.  Carboni  and  A.  Ceriani, 
1985.  AVACTA  II  Model  Simulations  of 
Worst-Case  Air  Pollution  Scenarios  in 
Northern  Italy   15th  International  Technical 
Meeting  on  Air  Pollution  Modeling  and  Its 
Application.  St.  Louis.  Missouri,  April  15- 
19. 

B.2     Dense  Gas  Dispersion  Model 
(DEGADIS) 

Reference 

Environmental  Protection  Agency,  1989. 
Users  Guide  for  the  DEG.\DIS  2  1— Dense 
Gas  Dispersion  Model.  EPA  Publication  No. 
EPA^50/4-89-019.  US  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC  27711.  (NTIS  No.  PB  90-213893) 

Availability 

The  mode!  code  is  only  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  (see  Section  B.O). 

Abstract 

DEGADIS  2.1  is  a  mathematical  dispersion 

model  that  can  be  used  to  model  the 
transport  of  toxic  chemical  releases  into  the 
atmosphere  Its  range  of  applicability 
includes  continuous,  instantaneous,  finite 
duration,  and  time-variant  releases; 
negatively-buoyant  and  neutrally-buoyant 
releases,  ground-level,  low-momentum  area 
releases,  ground-level  or  elevated  upwardly- 
directed  stack  releases  of  gases  or  aerosols. 
The  model  simulates  only  one  set  of 
meteorological  conditions,  and  therefore 
should  not  be  considered  applicable  over 
time  periods  much  longer  than  1  or  2  hours. 
The  simulations  are  carried  out  over  flat, 
level,  unobstructed  terrain  for  which  the 
characteristic  surface  roughness  is  not  a 
significant  fraction  of  the  depth  of  the 
dispersion  layer  The  model  docs  not 
characterize  the  density  of  aerosol-type 
releases;  rather,  the  user  must  assess  ttiat 
independently  prior  to  the  simulation. 

a.  Recommendations  for  Regulatory  Use 

DEGADIS  can  be  used  as  a  refined 
modeling  approach  to  estimate  short-term 
ambient  concentrations  (1-hour  or  less 
averaging  times)  and  the  expected  area  of 
exposure  to  concentrations  above  specified 
threshold  values  for  toxic  chemical  releases. 
The  model  is  especially  useful  in  situations 
where  density  effects  are  suspected  to  be 
important  and  where  screening  estimates  of 
ambient  concentrations  are  above  levels  of 
concern. 

b.  Input  Requirements 

Data  may  be  input  directly  from  an 
external  input  file  or  via  keyboard  using  an 
interactive  program  module  The  model  is 
not  set  up  to  accept  real-time  meteorological 
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data  or  convert  units  of  input  values. 
Chemical  property  data  must  be  input  by  the 
user.  Such  data  for  a  few  selected  species  are 
available  within  the  model  Additional  data 
may  be  added  to  this  data  base  bv  the  user 

Source  data  requirements  are  emission 
rate  and  release  duration;  emission  chemical 
and  physical  properties  i  molecular  weight, 
density  vs  concentration  profile  m  the  case 
of  aerosol  releases,  and  contaminant  heat 
capacity  in  the  case  of  a  non isothermal  gas 
release;  stack  parameters  (i  e    diameter, 
elevation  above  ground  level,  temperature  at 
release  point). 

Meteorological  data  requirements  are:  wind 
speed  at  designated  height  above  ground, 
ambient  temperatnre  and  pressure  surface 
roughness,  relative  humidity,  and  ground 
surface  temperature  (which  in  most  cases  can 
be  adequatelv  approximated  bv  the  ambient 
temperature). 

Receptor  data  requirements  are:  averaging 
time  of  interest,  above-ground  height  of 
receptors,  and  maximum  distance  between 
receptors  (since  the  model  computes 
downwind  receptor  distances  to  optimize 
model  performance,  this  parameter  is  used 
only  for  nominal  control  of  the  output  listing, 
and  is  of  secondarv'  importance).  No  indoor 
concentrations  are  calculated  by  the  model. 

c.  Output 

Printed  output  includes  in  tabular  form: 

•  Listing  of  model  input  data. 

•  Plume  centerline  elevation,  mole 
fraction,  concentration.  denssr\'.  and 
temperature  at  each  downwind  distance; 

•  Ov  and  Oi  values  at  each  downwind 
distance; 

•  Off-centerline  distances  to  2  specified 
concentration  values  at  a  specified  receptor 
height  at  each  downwind  distance  (these 
values  can  bie  used  to  draw  concentration 
isopleths  after  model  execution); 

»  Concentration  vs  time  histories  for 
fmjte-duration  releases  (if  specified  by  user). 

The  output  print  file  is  automatically  saved 
and  must  be  sent  to  the  appropriate  printer 
by  the  user  after  program  execution. 

No  graphical  output  is  generated  by  the 
current  version  of  this  program. 

d.  Type  of  Model 

DEGADIS  estimates  plume  rise  and 
dispersion  for  vertically- upward  jet  releases 
using  mass  and  momentum  balances  with  air 
entrainment  based  on  laboratory-  and  field- 
scale  data.  These  balances  assume  Gaussian 
similarity  profiles  for  velocity,  density,  and 
concentration  within  the  iet  Ground-levei 
denser-than-air  phenomena  is  treated  using  a 
power  law  concentration  distribution  profile 
in  the  vertical  and  a  hybrid  top  hat-Gaussian 
concentration  distribution  profile  in  the 
horizontal.  A  power  law  specification  is  used 
for  the  vertical  wind  profile.  Ground-level 
cloud  slumping  phenomena  and  air 
entrainment  are  based  on  laboratory 
measurements  and  field-scale  observations. 

e.  Pollutant  Types 

Neutrally-  or  negatively-buoyant  gases  anc 
aerosols.  Pollutants  are  assumed  to  be  non- 
reactive  and  non-depositing. 

f  Source-Receptor  Relationships 
Only  one  source  can  be  modeled  at  a  time. 


There  is  no  limitation  to  the  number  of 
receptors:  the  downwma  receptor  aistances 
are  internally-calculated  by  the  model.  The 
DEGADIS  caicuiation  is  earned  out  until  the 
plume  centerlme  concentration  is  50%  below 
the  lowest  concentration  level  specified  bv 
the  user. 

The  model  contains  no  modules  for  source 
calculations  or  release  characterization. 

g.  Plume  Behavior 

let/plume  trajectory  is  estimated  from  mass 
and  momentum  balance  equations. 
Surrounding  terrain  is  assumed  to  be  flat, 
and  stack  tip  downwash,  building  wake 
effects,  and  fumigation  are  not  treated. 

h.  Horizontal  Winds 

Constant  logarithmic  velocity  profile 
which  accounts  for  stability  and  surface 
roughness  is  used. 

The  wind  sp>eed  profile  exponent  is 
determined  from  a  least  squares  fit  of  the 
logarithmic  profile  from  ground  level  to  the 
wind  speed  reference  height.  Calm  winds  can 
be  simulated  for  ground-level  low- 
momentum  releases 

Along-wmd  dispersion  of  transient  releases 
is  treated  using  the  methods  of  Colenbrander 
(1980)  and  Beais  ;19"1). 

i.  Vertical  Wind  Speed 

Not  treated. 

/.  Horizon  to]  Dispersion 

When  the  plume  centerline  is  above 

ground  level,  honzontai  dispersion 
coefficients  are  based  upon  Turner  (1969) 
and  Slade  (1968)  with  adjustments  made  for 
averaging  time  and  plume  density. 

When  the  plume  centerline  is  at  ground 
level,  horizontal  disf)ersion  also  accounts  for 
entrainment  due  to  gravitv*  currents  as 
parameterized  from  laboratory  experiments. 

k.  Vertical  Dispersion 

When  the  plume  centerline  is  above 
ground  level,  vertical  dispersion  coefficients 
are  based  upon  Turner  (1969!  and  Slade 
(1968).  Perfect  groi'nd  reflection  is  applied. 

In  the  ground-level  dense-gas  regime, 
vertical  dispersion  is  also  baseo  upon  results 
from  laboratory  experiments  in  density- 
stratified  nuids. 

I.  Chemical  Transformation 
Not  specifically  treated. 

m.  Physical  Removal 

Not  treated, 
n.  Evaluation  Studies 

Spicer.  T.O.  and  J.A.  Havens.  1986 
Development  of  Vapor  Disjjersion  Models  for 
Nonneutrally  Buoyant  Gas  .Mixtures — 
Analysis  of  USAF/NjOa  Test  Data.  USAF 
Engineering  and  Sen'ices  Laboratorv,  Pinal 
Report  ESL-TR-86-24 

Spicer.  TO,  and  J. .A.  Havens.  1988. 
Development  of  Vapor  Dispersion  Models  for 
Nonneutrallv  Buovant  Gas  Mixtures — 
Analysis  of  tFI.'NH,  Test  Data  USAF 
Engineering  and  Services  Laboratory.  Final 
Report 

o.  Operating  Information 

The  model  requires  either  a  V.AX  computer 
or  an  IBM® — compatible  PC  for  its  executioiL. 


The  model  currently  does  not  require 
supporting  software  A  FORTRAN  compiler 
is  required  to  generate  profzrarr.  executable* 
in  the  VAX  computing  environment  PC. 
execu tables  are  provided  w.thm  the  source 
code:  however,  a  PC  FORTR.AN  compiler 
may  be  used  to  tailor  a  PC  executable  to  the 
user's  PC  environment. 

B.3    ERT  VisibUity  Model 

Reference 

ENSR  Consulting  and  Engineering.  1990. 
ERT  Visibility  Model:  Version  4:  Technical 
Description  and  User's  Guide.  Document 
M202O-O03.  ENSR  Consulting  and 
Engineering,  35  Nagog  Park,  Acton,  MA 
01720. 

Availability 

The  user's  guide  and  model  code  on 
diskette  are  available  as  a  package  (as  PB  96- 
501978)  from  the  National  Technioal 
Information  Service  (see  Section  B.O). 

Abstract 

The  EIRT  Visibility  Model  is  a  Gaussian 
dispersion  model  designed  to  estimate 
visibility  impairment  for  arbitrary  lines  of 
sight  due  to  isolated  point  source  emissions 
by  simulating  gas-to-particle  conversion,  dry 
deposition.  NO  to  NO2  conversion  and  linear 
radiative  transfer. 

a.  Recommendations  for  Regulatory  Use 

There  is  no  specific  recommendation  at  the 
present  time.  The  ERT  Visibility  Model  may 
be  used  on  a  case-by-case  basis. 

b.  Input  Requirements 

Source  data  requirements  are:  stack  height, 
stack  temfwrature,  emissions  of  SO2.  NO>. 
TSP,  fraction  of  NO,  as  NOj,  fraction  of  TSP 
which  is  carbonaceous,  exit  velocity,  and  exit 
radius. 

Meteorological  data  requirements  are: 
hourly  ambient  temperature,  mixing  depth, 
wind  speed  at  stack  height,  stability  class, 
potential  temperature  gradient,  and  wind 
direction. 

Receptor  data  reqtiirements  are:  observer 
coordinates  with  respect  to  source,  latitude, 
longitude,  time  zone,  date,  time  of  day, 
elevation,  relative  humidity,  background 
visual  range,  line-of-sight  azimuth  and 
elevation  angle,  inclination  angle  of  the 
(Swerved  object,  distance  from  observer  to 
object,  object  and  surface  reflectivity,  number 
and  spacing  of  Integral  receptor  ptoints  along 
line  of  sight 

Other  data  requirements  are:  ambient 
concentrations  of  O3  and  NO,,  deposition 
velocity  of  TSP,  sulfate,  nitrate,  SO2  and  NO,, 
first -order  transformation  rate  fctr  sulfate  and 
nitrate. 

c.  Output 

Printed  output  includes  both  summary  end 
detailed  results  as  follows:  Summary  output- 
Page  1 — site,  observer  and  object  parameters; 
Page  2 — optical  pollutants  and  associated 
extinction  coefficients:  Page  3 — plume  model 
input  parameters;  Page  4 — total  calculated 
visual  range  reduction,  and  eech  pollutant's 
contribution;  Page  5— calculated  plume 
contrast,  object  contnst  and  object  contrast 
d^radation  at  the  SSOnm  wravelength;  Page 
6-— calculated  blue/red  ratio  and  AE 
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(U*V*VV* )  values  for  both  sky  and  object 
discoloration 

Detailed  output-  phase  functions  for  each 
pollutant  in  four  wavelengths  (400.  450.  550. 
eSOnm).  concentrations  for  each  pollutant 
along  sight  path,  solar  geometry  contrast 
parameters  at  all  wavelengths,  intensities. 
tristimulus  values  and  chromaticity 
coordinates  for  views  oT  the  object,  sun. 
backipDund  sky  and  plume. 

d   Type  of  Model 

ERT  Visibility  model  is  a  Gaussian  plume 
model  for  estimating  visibility  impairment 

e  Pollutant  Types 

Optical  activity  of  sulfate,  nitrate  (derived 
from  SOj  and  NO,  emissions),  primary  TSP 
and  NO}  is  simulated. 

/.  Source  Receptor  Relationship 

Single  source  and  hour  is  simulated. 
Unlimited  number  of  lines-of-sight 
(receptors)  is  permitted  per  model  run. 

g.  Plume  Behavior 

Briggs  (1971)  plume  rise  equations  for  final 
rise  are  used. 

h.  Horizontal  Wind  Field 

A  single  wind  speed  and  direction  is 
specified  for  each  case  study.  The  wind  is 
assumed  to  be  spatially  uniform. 

J.  Vertical  Wind  Speed 

Vertical  wind  sp>eed  is  assumed  equal  to 
zero. 

/.  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turtier 
(1969)  are  used. 

k.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used.  Mixing  height  is  accounted 
for  with  multiple  reflection  handled  by 
summation  of  series  near  the  source,  and 
Fourier  representation  farther  downwind. 

I.  Chemical  Transformation 

First  order  transformations  of  sulfetes  and 
nitrates  are  used. 

m.  Physical  Removal 

Dry  deposition  is  treated  by  the  source 
depletion  method. 

n.  Evaluation  Studies 

Seigneur,  C  R.W  Bergstrom  and  A.B. 
Hudischewskyj,  1982.  Evaluation  of  the  EPA 
PLUVUE  Model  and  the  ERT  Visibility 
Model  Based  on  the  1979  VISTTA  Data  Base. 
EPA  Publication  No.  EPA-450/4-a2-0O8. 
U.S  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC. 

White,  W.H.,  C.  Seigneur,  D.W.  Heinold. 
M.W  Eltgroth.  LVV  Richards,  P.T.  Roberts. 
PS.  Bhardwaja.  WD.  Conner  and  WE. 
Wilson,  ir.,  1985.  Predicting  the  Visibility  of 
Chimney  Plumes  An  Inter-comparison  of 
Four  Mo<ieis  with  Observations  at  a  Well- 
Controlled  Power  Plant.  Atmospheric 
Environment.  19:  515-528. 

B4     HGSYSTEM 

(Dispersion  Models  for  Ideal  Gases  and 
Hydrogen  Fluoride) 


Reference 

Post.  L.  (ed.),  1994.  HGSYSTEM  3.0 
Technical  Reference  Manual.  Shell  Research 
Limited,  Thornton  Research  Centre.  Chester, 
United  Kingdom.  (TNER  94.059) 

Post,  L,  1994.  HGSYSTEM  3.0  User's 
Manual.  Shell  Research  Limited,  Thornton 
Research  Centre,  Chester,  United  iGngdom. 
(TNER  94.059) 

Availability 

The  PC-DOS  version  of  the  HGSYSTEM 
software  (HGSYSTEM:  Version  3.0,  Programs 
for  modeling  the  dispiersion  of  ideal  gas  and 
hydrogen  fluoride  releases,  executable 
programs  and  source  code  can  be  installed 
from  diskettes.  These  diskettes  and  all 
documentation  are  available  as  a  package 
from  API  1(202)  682-83401  or  from  NTIS  as 
PB  96-501960  (see  Section  B.O). 

Technical  Contacts 

Doug  N.  Blewitt.  AMOCO  Corporation, 
1670  Broadway/MC  2018,  Denver,  CO, 
80201,(303)830-5312. 

Howard  J.  Feldman,  American  Petroleum 
Institute,  1220  L  Street  Northwest, 
Washington,  DC  20005,  (202)  682-8340. 

Abstract 

HGSYSTEM  is  a  PC-based  software 
package  consisting  of  mathematical  models 
for  estimating  of  one  or  more  consecutive 
phases  between  spillage  and  near-field  and 
far-field  dispersion  of  a  fxjllutant.  The 
pollutant  can  be  either  a  two-phase,  multi- 
compound  mixture  of  non-reactive 
corapounds  or  hydrogen  fluoride  (HF)  with 
chemical  reactions.  The  individual  models 
are: 

Database  program: 

DATAPROP  Generates  physical  properties 
used  in  other  HGSYSTEM  models 

Source  term  models: 

SPILL  Transient  liquid  release  from  a 
pressurized  vessel 

HFSPILL  SPILL  version  specifically  for  HF 

LPOOL  Evaporating  multi-compound 
liquid  pool  model 

Near-field  dispersion  models: 

AEROPLUME  High-momentum  jet 
dispersion  model 

HFPLUME  AEROPLUME  version 
specifically  for  HF 

HEGABOX  Dispersion  of  instantaneous 
heavy  gas  releases 

Far-field  dispersion  models: 

HEGADAS(S,T)  Heavy  gas  dispersion 
(steady-state  and  transient  version) 

PGPLUME  Passive  Gaussian  dispersion 

Utility  programs: 

HFFLASH  Flashing  of  HF  from  pressurized 
vessel 

POSTHS/POSTHT  Post-processing  of 
HEGADAS(S.T)  results 

PRORLE  Post-processor  for  concentration 
contours  of  airborne  plumes 

GET2COL  Utility  for  data  retrieval 

The  models  assume  flat,  unobstructed 
terrain.  HGSYSTEM  can  be  used  to  model 
steady-state,  finite-duration,  instantaneous 
and  time  dependent  releases,  depending  on 
the  individual  model  used.  The  models  can 
be  run  consecutively,  with  relevant  data 
being  passed  on  from  one  model  to  the  next 
using  link  files.  The  models  can  be  nin  in 


batch  mode  or  using  an  iterative  utility 
program 

a.  Recommendations  for  Regulatory  Use 

HGSYSTEM  can  be  used  as  a  refined 
model  to  estimate  short-term  ambient 
concentrations.  For  toxic  chemical  releases 
(non-reactive  chemicals  or  hydrogen  fluoride; 
1-hour  or  less  averaging  times)  the  expected 
area  of  exposure  to  concentrations  above 
specified  threshold  values  can  be 
determined.  For  flammable  non-reactive 
gases  It  can  be  used  to  determine  the  area  in 
which  the  cloud  may  ignite. 

b.  Input  Requirements 

HFSPILL  input  data:  reservoir  data 
(temperature,  pressure,  volume.  HF  mass, 
mass-fraction  water),  pipe-exit  diameter  and 
ambient  pressure. 

EVAP  input  data:  spill  rate,  liquid 
properties,  and  evaporation  rate  (boiling 
pool)  or  ambient  data  (non-boiimg  pool). 

HFPLUME  and  PLLME  input  data: 
reservoir  characteristics,  pollutant 
parameters,  pipe/release  data,  ambient 
conditions,  surface  roughness  and  stability 
class. 

HEGADAS  input  data;  ambient  conditions, 
pollutant  parameters,  pool  data  or  data  at 
transition  point,  surface  roughness,  stability 
class  and  averaging  time. 

PGPLUME  input  data:  link  data  provided 
by  HFPLUME  and  the  averaging  time. 

c.  Output 

The  HGSYSTEM  models  contain  three 
post-processor  programs  which  can  be  used 
to  extract  modeling  results  for  graphical 
display  by  external  software  packages. 
GET2COL  can  be  used  to  extract  data  from 
the  model  output  files  HSPOST  can  be  used 
to  develop  isopieths.  extract  any  2 
parameters  for  plotting  and  correct  for  finite 
release  duration.  HTPOST  can  be  used  to 
produce  time  history  plots. 

HFSPILL  output  data:  reservoir  mass,  spill 
rate,  and  other  reservoir  variables  as  a 
function  of  time.  For  HF  liquid.  HFSPILL 
generates  link  data  to  HFPLUME  for  the 
initial  phase  of  choked  liquid  flow  (flashing 
jet),  and  link  data  to  EVAP  for  the  subsequent 
phase  of  unchoked  liquid  flow  (evaporating 
liquid  pool). 

EVAP  output  data:  pool  dimensions,  pool 
evaporation  rate,  pool  mass  and  other  pool 
variables  for  steady  state  conditions  or  as  a 
function  of  time.  EVAP  generates  link  data  to 
the  dispersion  model  HEGADAS  (pool 
dimensions  and  pool  evaporation  rate). 

HFPLUME  and  PLUME  output  data:  plume 
variables  (concentration,  width,  centroid 
height,  temperature,  velocity,  etc.)  as  a 
function  of  downwind  distance. 

HEGAD.\S  output  data:  concentration 
variables  and  temperature  as  a  function  of 
downwind  distance  and  (for  transient  case) 
time. 

PGPLUME  output  data:  concentration  as  a 
function  of  downwind  distance,  cross-wind 
distance  and  height. 

d  Type  of  Mode! 

HGSYSTEM  is  made  up  of  four  types  of 
dispersion  models.  HFPLUME  and  PLUME 
simulate  the  near-field  dispersion  and 
PGPLUME  simulates  the  passive-gas 
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disjsersion  downwind  of  a  transition  point. 
HEGADAS  simulates  the  ground-level  heavy- 
gas  dispersion 

e.  Pollutant  Tvpes 

HGSYSTEM  may  be  used  to  naodel  non- 
reactive  chemicals  or  hydrogen  fluoride. 

f.  Source-Receptnr  Relationships 

HGS'tSTEM  estimates  the  expected  area  of 
exposure  to  concentrations  above  user- 
specified  threshold  values.  By  imposing 
conservation  of  mass,  momentum  and  energy 
the  concentration,  densitv,  speed  and 
temperature  are  evaluated  as  a  function  of 
downwind  distance, 

g.  Plume  Behavior 

HFPLUME  and  PLLTME:  (1)  are  steady-state 
models  assuming  a  top- hat  profile  with  cross- 
section  averaged  pluroe  variables;  and  (2)  the 
momentum  equation  is  taken  into  account  for 
horizontal  ambient  shear,  gravitv,  ground 
collision,  gravity-slumping  pressure  fortes 
and  ground-surface  drag 

HEGADAS:  assumes  the  heavy  cloud  to 
move  with  the  ambient  wind  speed,  and 
adopts  a  power-law  fit  of  the  ambient  wind 
sp>eed  for  the  velocity  profile 

PGPLUME:  simulates  the  passive-gas 
dispersion  downwind  of  a  transition  point 
from  HFTLUME  or  PLL'ME  for  steady-state 
and  finite  duration  releases 

h.  Horizontal  Winds 

A  power  law  fit  of  the  ambient  wind  speed 
is  used. 

J.  Vertical  Wind  Speed 
Not  treated. 

/,  Honzontai  Dispersion 

HFPLL'ME  and  PLUME  Plume  dilution  is 
caused  by  air  entrainment  resulting  from 
high  plume  speeds,  trailing  vortices  in  wake 
of  falling  plume  (before  touchdown),  ambient 
turbulence  and  density  stratification.  Plume 
dispersion  is  assumed  to  be  steadv  and 
momentum  dominated,  and  effects  of 
downwind  diffusion  and  wind  meander 
(averaging  time)  are  not  laicen  into  account. 

HEGADAS:  This  model  adopts  a 
concentration  similarity  profile  expressed  in 
terms  of  an  unknown  center-line  ground- 
level  concentration  and  unknown  vertical/ 
cross-wind  dispersion  parameters.  These 
quantities  are  determined  from  a  number  of 
twsic  equations  describing  gas-mass 
conservation,  air  entrainment  (empirical  law 
describing  vertical  top-entramment  m  terms 
of  global  Richardson  number),  cross-wind 
gravity  spreading  (initial  gravity  spreading 
followed  by  gravity-current  coliepsei  and 
cross-wind  diffusion  fBriggs  formula) 

PGPLUME:  This  model  assumes  a  Gaussian 
concentration  profile  in  which  the  cross- 
wind  and  vertical  dispersion  coefficients  are 
determined  by  empirical  expressions  All 
unknown  pe-ameters  in  this  profile  are 
determined  by  imposing  appropriate 
matching  criteria  at  the  transition  point. 

k.  Vertical  Dispersion 

See  description  above. 
/,  Chemical  Transformation 

Not  treated. 


m.  Physical  Removal 
Not  treated 

n.  Evaluation  Studies 

PLUME  has  been  validated  against  field 
data  for  releases  of  liquified  propane,  and 
wind  timnel  data  for  buoyant  and  vertically- 
released  dense  plumes  HFPLL'ME  and 
PLLTvfE  have  been  validated  against  field 
data  for  releases  of  HF  CrOidfish 
exp>enmen!si  anc  propane  releases.  In 
addition,  the  plume  rise  algorithms  have 
been  tested  against  Hoot   Meroney,  and 
Peterka,  Ooms  and  Petersen  databases. 
HEG.^D.'KS  t5as  been  vahdateo  against  steady 
and  transient  releases  of  nquid  propane  and 
LNG  over  water  (Maplm  Sands  field  data), 
steady  and  finite-duration  pressurized 
releases  of  HF  (Goldfish  experiments;  linked 
with  HFPLL'ME)  instantaneous  release  of 
Frecn  (Thomey  Island  field  data;  linked  with 
the  box  model  HEGABOX)  and  wind  tvinnel 
data  for  steady,  isothermal  dispersion. 

Validation  studies  are  contained  in  the 
following  references 

McFarlane,  k,,  Protherc,  A.,  Puttock,  J.S., 
Roberts,  P  T  and  HVV  M  WiUox,  1990. 
Development  and  validation  of  atmospheric 
dispersion  models  for  ideal  gases  and 
hydrogen  fiuonde,  Part  I:  Technical 
Reference  Manual,  Report  TNER.90.015. 
Thornton  Research  Centre  Shell  Research, 
Chester  England   [EGG  1067-1151]  fNTIS 
No.  DE  93-000953) 

Witlox,  H  W  M  ,  McFarlane,  JC,  Rees,  F.J. 
and  J.S.  Puttock,  1990.  Development  and 
validation  of  atmospheric  dispersion  models 
for  ideal  gases  end  hydrogen  fluoride.  Part  D: 
HGSYSTEM  Program  User  s  Manual.  Report 
TNER.90.016  Thornton  Research  Centre. 
Shell  Research.  Chester  England.  [EGG 
1067-11521  (NTIS  No,  DE  93-000954) 

B.5    HOTMAC/RAPTAD 

Reference 

Mellor.  G.L.  and  T.  Yamada,  1974.  A 
Hierarchy  of  Turbulence  Closure  Models  for 
Planetary  Boundary  Layers,  journal  of 
.Atmospheric  Sciences.  31:  1791-1806. 

Mellor,  G.L  and  T.  Yamada,  1982. 
Development  of  a  Turbulence  Qosure  Model 
for  Geophysical  Fluid  FYoblems.  Rev. 
Geophys  Space  Phys.,  20:  851-875. 

Yamada  T  and  S.  Bunker,  1988 
Development  of  a  Nested  Grid.  Second 
Moment  Turbulence  Closure  .Model  and 
.Application  to  the  1982  ASCOT  Brush  Creek 
Data  Simulation,  loumal  of  Applied 
Meteorology.  27:  562-578. 

Availability 

For  a  cost  to  be  negotiated  with  the  model 
developer,  a  v,-inch  data  cartridge  or  a  4mm 
DAT  tape  containing  the  HOTMAC/RAPTAD 

computer  codes  including  pre-  and  f)ost- 
processc-s  and  nard  copies  of  user  manuals 
(Users  Manual.  Maintenance  Manual. 
Operations  Manual.  Maintenance  Interface 
Manual.  Topw  .Manual,  and  3-Dimensional 
Plume  Manual)  are  available  from  YSA 
Corporation,  Rt  4  Box  81-A  Santa  Fe,  NM 
87501;  Phone:  (505)  989--351;  Fax:  (505) 
989-7965;  e-mail;  ysaeRT66.ccHn 

Alatract 

YSA  Corporation  offers  a  comprehensive 
modeling  system  for  environmental  studies. 


The  system  includes  a  mesoscale 
meteorological  code,  a  transport  and 
difFusioc  code,  and  exlnsive  Graphical  User 
Interfaces  (GUk).  This  tyttnn  is  unique 
because  the  diffusion  code  uses  time 
dependent,  three-dimensional  winds  and 
turbulence  distributions  that  are  forecasted 
by  a  mesoscale  wraather  prediction  model. 
Consequently  the  ptadicted  concentration 
distributions  are  more  accurate  than  those 
predicted  by  traditional  models  when  surface 
conditions  are  heterogeneous.  In  general,  the 
modeled  concentration  distributions  are  not 
Gaussian  because  winds  and  turbulence 
distributions  change  considerably  in  time 
and  space  over  complex  terrain. 

The  models  were  originally  developed  by 
using  super  computers.  However,  recent 
advancement  of  computer  hardware  has 
made  it  ix)ssible  to  run  complex  three- 
dimensional  meteorological  models  on 
desktop  workstations.  The  present  versions 
of  the  programs  are  running  on  super 
computers  and  workstations.  GUIs  are 
available  on  Sun  Microsystems  and  Silicon 
Graphics  workstations.  The  modeling  system 
can  also  run  on  a  laptop  workstation  which 
makes  it  pxjssibie  to  run  the  programs  in  the 
field  or  away  from  the  office.  As  technology 
continues  to  advance,  a  version  of  HOTMAC/ 
RAPT  AD  suiuble  for  PC-based  platforms  will 
be  considered  for  release  by  YSA. 

HOTMAC.  Higher  Order  Turbulence  Model 
for  Atmospheric  Circulation,  is  a  mesoscale 
weather  prediction  model  that  forecasts 
wind,  temperature,  humidity,  and 
atmospheric  turbulence  distributions  over 
complex  surface  conditions.  HOTMAC  has 
options  to  include  non-hydrostatic  pressure 
computation,  nested  grids,  land-use 
distributions,  cloud,  fog,  and  precipitation 
physics.  HOTMAC  can  interface  with  towei, 
rawinsonde,  and  lai^ge-scale  weather  data 
using  a  four-dimensional  data  assimilation 
method.  RAPT  AD.  Random  Puff  Transport 
and  Diffusion,  is  a  Lagrangian  random  puS 
model  that  is  used  to  forecast  transport  and 
diffusion  of  airborne  materials  over  complex 
terrain.  Concentrations  are  computed  by 
summing  the  concentration  of  each  pufi  at 
the  receptor  location.  The  random  puff 
method  is  equivalent  to  the  random  particle 
method  with  a  Gaussian  kernel  for  particle 
distribution.  The  advantage  of  the  puff 
method  is  the  accuracy  and  speed  of 
computation.  The  ptarticle  method  requires 
the  release  of  a  large  number  of  particles 
which  could  be  computationally  expensive. 
The  puff  method  requires  the  release  of  a 
much  less  number  of  pu£b,  typically  Vie  to 
Vioo  of  the  number  of  particles  required  by 
the  particle  method. 

The  averaging  time  for  concentration 
estimates  is  variable  from  5  minutes  to  15 
minutes  for  each  receptor  In  addition  to  the 
concentration  computation  at  the  receptor 
sites,  RAPT  AD  computes  and  graphically 
displays  hourly  concentration  contours  at  the 
ground  level  RAPT  AD  is  applicable  to  point 
and  area  sources. 

The  meteorological  data  produced  from 
HOTMAC  are  used  as  input  to  RAPT  AD. 
RAPT  AD  can  forecast  concentration 
distributions  for  neutrally  buoyant  gas, 
buoyant  gas  and  denser-than-air  gas.  The 
models  are  significantly  advanced  in  both 
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their  model  physics  and  in  their  operational 
procedures,  GUIs  are  provided  to  help  the 
user  prepare  input  files,  run  programs,  and 
display  the  modeled  result.s  graphically  in 
three  dimensions. 

a.  Recommendation  for  Regulatory  Use 

There  are  no  specific  recommendations  at 
the  present  time   The  HOTMAC7RAPTAD 
modeling  system  may  oe  used  on  a  case-by- 
case  basis 

h  Input  Requirements 

Meteorok^ical  Data:  The  modeling  system 
IS  significantly  different  from  ilie  majority  of 
regulatory  models  in  terms  of  how 
meteorological  data  are  provided  and  used  in 
concentration  simulations  Regulatory 
models  use  the  wind  data  which  are  obtained 
directly  from  measurements  or  analyzed  by 
using  a  simple  constraint  such  as  a  mass 
conservation  equation.  Thus,  the  accuracy  of 
the  compulation  will  depend  significantly  on 
the  quantity  and  quality  of  the  wind  data. 
This  approach  is  acceptable  as  long  as  the 
study  area  is  flat  and  the  simulation  period 
is  short,  .^s  the  regulations  become  mora 
stringent  and  more  realistic  sur&ce 
conditions  are  required,  a  significantly  large 
volume  of  meteorological  data  is  required 
which  could  become  very  expensive. 

An  alternative  approach  js  to  augment  the 
measurements  with  predicted  values  from  a 
mesoscale  meteorological  model.  This  is  the 
approach  we  have  taken  here  This  approach 
has  several  advantages  over  the  conventional 
method  First,  concentration  computations 
use  the  model  forecast  wind  while  the 
conventional  method  extrapolates  the 
observed  winds  Extrapolation  of  wind  data 
over  complex  terrain  and  for  an  extended 
pericxi  of  time  quickly  loses  its  accuracy, 
Se<:ondlv.  the  number  of  stations  for  upper 
air  soundings  is  typically  limited  from  none 
to  at  most  a  few^  stations  in  the  study  area. 
The  corresponding  number  in  a  mesoscale 
model  is  the  number  of  grid  points  in  the 
horizontal  plane  which  is  typically  50  X  50. 
Consequently,  concentration  distributions 
using  model  forecasted  winds  would  be 
much  more  accurate  than  those  obtained  by 
using  winds  which  were  extrap)olated  from 
the  limited  number  of  measurements. 

HOTMAC  requires  meteorological  data  for 
initialization  and  to  provide  boundary 
conditions  if  the  boundary  conditions  change 
significantly  with  time.  The  minimum 
amount  of  data  required  to  run  HOTMAC  is 
wind  and  potential  temperature  profiles  at  a 
single  station.  HOTMAC  forecasts  wind  and 
turbulence  distributions  in  the  boundary 
layer  through  a  set  of  model  equations  for 
solar  radiation,  heat  energy  balance  at  the 
ground,  conservation  of  momentum, 
conservation  of  internal  energy,  and 
conservation  of  mass. 

Terrain  Data:  HOTMAC  and  RAPT  AD  use 
the  digitized  terrain  data  from  the  U.S. 
Geological  Survey  and  the  Defense  Mapping 
Agency.  Extraction  of  terrain  data  is  greatly 
simplified  by  using  YSA's  GUI  software 
called  Topo  The  user  sf>ecifies  the  latitudes 
and  longitudes  of  the  southwest  and 
northeast  corner  points  of  the  study  area. 
Then,  Topo  extracts  the  digitized  elevation 
data  within  the  area  sp>ecified  and  converts 


&t>m  the  latitudes  and  longitudes  to  the  UTM 
(Universal  Transverse  Mercator)  coordinates 
for  up  to  three  nested  grids. 

Emission  Data:  Emission  data  requirements 
are  emission  rate,  stack  height,  stack 
diameter,  stack  location,  stack  gas  exit 
velocity,  and  stack  buoyancy. 

Receptor  Data:  Receptor  data  requirements 
are  names,  location  coordinates,  and  desired 
averaging  time  for  concentration  estimates, 
which  is  variable  &t>m  5  to  IS  minutes. 

c.  Output 

HOTMAC  outputs  include  hourly  winds, 
temperatures,  and  turbulence  variables  at 
every  grid  point.  Ancillary  codes  graphically 
display  vertical  profiles  of  wind. 
temperature,  and  turbulence  variables  at 
selected  locations  and  wind  vector 
distributions  at  specified  heights  above  the 
ground.  These  codes  also  produce  graphic 
files  of  wind  direction  projected  on  vertical 
cross  sections. 

RAPT  AD  outputs  include  hourly  values  of 
surface  concentration,  time  variations  of 
mean  and  standard  deviation  of 
concentrations  at  selected  locations,  and 
coordinates  of  puff  center  locations. 
Ancillary  codes  produce  color  contour  plots 
of  surface  concentration,  time  variations  of 
mean  concentrations  and  ratios  of  standard 
deviation  to  mean  value  at  selected  locations, 
and  concentration  distributions  in  the 
vertical  cross  sections.  The  averaging  time  of 
concentration  at  a  receptor  location  is 
variable  from  5  to  15  minutes.  Color  contour 
plots  of  surface  concentration  can  be 
animated  on  the  monitor  to  review  time 
variations  of  high  concentration  areas. 

d.  Type  of  Model 

HOTMAC  is  a  3-dimensional  Eulerian 
model  for  weather  forecasting,  and  RAPT  AD 
is  a  3-dimensional  Lagrangian  random  puiT 
model  for  pollutant  transport  and  diffusion. 

e.  Pollutant  types 

RAPTAD  may  be  used  to  model  any  inert 
pollutants,  including  dense  and  buoyant 


/.  Source-Receptor  Relationship 

Up  to  six  point  or  area  sources  are 
specified  and  up  to  50  sampling  locations  are 
selected.  Source  and  receptor  heights  are 
specified  by  the  user. 

g.  Plume  Behavior 

Neutrally  buoyant  plumes  are  transported 
by  mean  and  turi)ulence  winds  that  are 
modeled  by  HOTMAC.  Non-neuti^Uy 
buoyant  plume  equations  are  based  on  Van 
Dop  (1992).  In  general,  plumes  are  non- 
Gaussian. 

h.  Horizontal  Winds 

RAPTAD  uses  wind  speed,  wind  direction, 
and  turbulence  on  a  gridded  array  that  is 
supplied  hourly  by  HOTMAC,  Stability  effect 
and  mixed  layer  height  are  incorp>orated 
through  the  intensity  of  turbulence  which  is 
a  function  of  stability.  HOTMAC  predicts 
turbulence  intensity  by  solving  a  turbulence 
kinetic  energy  equation  and  a  length  scale 
equation.  RAPTAD  interpolates  winds  and 
turbulence  at  puff  center  locations  every  10 
seconds  from  the  values  on  a  gridded  array. 


RAPTAD  can  also  use  the  winds  observed  at 
towers  and  by  rawinsondes, 

i.  Vertical  Wind  Speed 

RAPTAD  uses  vertical  winds  on  a  gridded 
array  that  are  supplied  hourly  by  HOTMAC. 
HOTMAC  computes  vertical  wind  either  by 
solving  an  equation  of  motion  for  the  vertical 
wind  or  a  mass  conservation  equation. 
RAPT.\D  interpolates  vertical  winds  at  puff 
center  locations  every  10  seconds  from  the 
values  on  a  gridded  array. 

;.  Horizontal  Dispersion 

Horizontal  dispersion  is  based  on  the 
standard  deviations  of  horizontal  winds  that 
are  computed  by  HOTMAC. 

k.  Vertical  Dispersion 

Vertical  dispersion  is  based  on  the 
standard  deviations  of  vertical  wind  that  are 
computed  by  HOTMAC. 

/.  Chemical  Transformation 

HOTMAC  can  provide  meteorological 
inputs  to  other  models  that  handle  chemical 
reactions,  e.g.,  UAM. 

m.  Physical  Removal 

Not  treated. 

n.  Evaluation  Studies 

Yamada,  T.,  S,  Bunker  and  M,  Moss,  1992. 
A  Numerical  Simulation  of  Atmospheric 
Transport  and  Diffusion  over  Coastal 
Complex  Terrain,  Journal  of  Applied 
Meteorology.  31:  565-578. 

Yamada.  T  and  T.  Henmi,  1994. 
HOTMAC:  Model  Performance  Evaluation  by 
Using  Project  WIND  Phase  I  and  II  Data. 
Mesoscale  Modeling  of  the  Atmosphere, 
American  Meteorological  Society, 
Monograph  47,  pp.  123-135. 

B.6     LONGZ. 

Reference 

Bjorklund,  J.R.  and  J,F.  Bowers,  1982. 
User's  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs.  Volumes  I  and 
n.  EPA  Publication  No  EPA-903/9-82-004, 
U.S.  Environmental  Protection  Agency, 
Region  III,  Philadelphia,  PA. 

Availability 

The  computer  code  is  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  and  on  diskette  (as  PB 
96-501994)  from  the  National  Technical 
Information  Service  (see  Section  B.O). 

Abstract 

LONGZ  utilizes  the  steady-state  univariate 
Gaussian  plume  formulation  for  both  urban 
and  rural  areas  in  flat  or  complex  terrain  to 
calculate  long-term  (seasonal  and/or  annual) 
ground-level  ambient  air  concentrations 
attributable  to  emissions  from  up  to  14,000 
arbitrarily  placed  sources  (stacks,  buildings 
and  area  sources).  The  output  consists  of  the 
total  concentration  at  each  receptor  due  to 
emissions  from  each  user-specified  source  or 
group  of  sources,  including  all  sources.  An 
option  which  considers  losses  due  to 
deposition  (see  the  description  of  SHORTZ) 
is  deemed  inappropriate  by  the  authors  for 
complex  terrain,  and  is  not  discussed  here. 
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a.  Recommendations  for  Regulatory  Use 

LONGZ  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  LONGZ  must 
be  executed  in  the  equivalent  mode. 

LONGZ  can  be  used  on  a  case-by-case  basis 
in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2  of  Appendix  W,  that  LONGZ  is  more 
appropriate  for  the  sp>ecific  application.  In 
this  case  the  model  options/modes  which  are 
most  appropriate  for  the  application  should 
be  used. 

b.  Input  Requirements 

Source  data  requirements  are:  for  point, 
building  or  area  sources,  location,  elevation, 
total  emission  rate  (optionally  classified  by 
gravitational  settling  velocity)  and  decay 
coefficient;  for  stack  sources,  stack  height, 
effluent  temperature,  effluent  exit  velocity, 
stack  radius  (inner),  emission  rate,  and 
ground  elevation  (optional);  for  building 
sources,  height,  length  and  width,  and 
orientation;  for  area  sources,  characteristic 
vertical  dimension,  and  length,  width  and 
orientation. 

Meteorological  data  requirements  are:  wind 
speed  and  measurement  height,  wind  profile 
exponents,  wind  direction  standard 
deviations  (turbulent  intensities),  mixing 
height,  air  temperature,  vertical  potential 
temperature  gradient. 

Receptor  data  requirements  are: 
coordinates,  ground  elevation. 

c.  Output 

Printed  output  includes  total  concentration 
due  to  emissions  6x)m  user-specified  source 
groups,  including  the  combined  emissions 
from  all  sources  (with  optional  allowance  for 
depletion  by  deposition). 

d.  Type  of  Model 

LONGZ  is  a  clima  to  logical  Gaussian  plume 
model. 

e.  Pollutant  Types 

LONGZ  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are 
treated. 

/.  Source-Receptor  Relationships 

LONGZ  applies  user  specified  locations  for 
sources  and  receptors.  Receptors  are  assumed 
to  be  at  ground  level. 

g.  Plume  Behavior 

Plume  rise  equations  of  Bjorklund  and 
Bowers  (1982)  are  used. 

Stack  tip  downwash  (Bjorklund  and 
Bowers,  1982)  is  included. 

All  plumes  move  horizontally  and  will 
fully  intercept  elevated  terrain. 

Plumes  above  mixing  height  are  ignored. 

Perfect  reflection  at  mixing  height  is 
assumed  for  plumes  below  the  mixing  height. 

Plume  rise  is  limited  when  the  mean  wind 
at  stack  height  approaches  or  exceeds  stack 
exit  velocity. 

Perfect  reflection  at  ground  is  assumed  for 
pollutants  with  no  settling  velocity. 

Zero  reflection  at  ground  is  assumed  for 
pollutants  with  finite  settiing  velocity. 

LONGZ  does  not  simulate  fumigation. 


Tilted  plume  is  used  for  pollutants  with 
settiing  velocity  specified. 

Buoyancy-induced  dispersion  is  treated 
(Briggs,  1972). 

h.  Horizontal  Winds 

Wind  field  is  homogeneous  and  steady- 
state. 

Wind  speed  profile  exponents  are 
functions  of  both  stability  class  and  wind 
speed.  Etefault  values  are  sp)ecified  in 
Bjorklund  and  Bowers  (1982). 

/.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

/.  Horizontal  Dispersion 

Pollutants  are  initially  uniformly 
distributed  within  each  wind  direction 
sector.  A  smoothing  function  is  then  used  to 
remove  discontinuities  at  sector  boundaries. 

Jc.  Vertical  Dispersion 

Vertical  disperaion  is  derived  from  input 
vertical  turbulent  intensities  using 
adjustments  to  plume  height  and  rate  of 
plume  growth  with  downwind  distance 
specified  in  Bjorklund  and  Bowers  (1982). 

/.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Time  constant  is  input  by 
the  user. 

m.  Physical  Removal 

Gravitational  settling  and  dry  deposition  of 
particulates  are  treated. 

n.  Evaluation  Studies 

Bjorklund,  J.R.  and  J.F.  Bowers,  1982. 
User's  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs,  Volume  I  and  II. 
EPA  Publication  No.  EPA-903/&-82-004. 
U.S.  Environmental  Protection  Agency, 
Region  m,  Philadelphia,  PA. 

B.7    Maryland  Power  Plant  Siting  Program 
(PPSP)  Model 

Reference 

Brower,  R.,  1982.  The  Maryland  Power 
Plant  Siting  Program  (PPSP)  Air  Quality 
Model  User's  Guide.  Ref.  No.  PPSP-MP-38. 
Prepared  for  Maryland  Department  of  Natural 
Resources  by  Environmental  Center,  Martin 
Marietta  Corporation,  Baltimore,  MD.  (NTIS 
No.  PB  82-238387) 

Weil,  J.C.  and  R.P.  Brower,  1982.  The 
Maryland  PPSP  Dispersion  Model  for  Tall 
Stacks.  Ref.  No.  PPSP-MP-36.  Prepared  for 
Maryland  Department  of  Natural  Resources 
by  Environmental  Center,  Martin  Marietta 
Corporation.  Baltimore,  MD.  (NTIS  No.  PB 
82-219155) 

Availability 

The  model  code  and  test  data  are  available 
on  diskette  for  a  nominal  cost  to  defray 
shipping  and  handling  chai^ges  from:  Mr. 
Roger  Brower,  Versar,  Inc.,  9200  Rumsey 
Road,  Columbia,  MD  21045;  Phone:  (410) 
964-9299. 

Abstract 

PPSP  is  a  Gaussian  dispersion  model 
applicable  to  tall  stacks  in  either  rural  or 
urban  areas,  but  in  terrain  that  is  essentially 


flat  (on  a  scale  large  compared  to  the  ground 
roughness  elements).  The  PPSP  model 
follows  the  same  general  formulation  and 
computer  coding  as  CRSTER,  also  a  Gaussian 
model,  but  it  diSers  in  four  major  ways.  The 
differences  are  in  the  scientific  formulation 
of  specific  ingredients  or  "sub-models"  to  the 
Gaussian  model,  and  are  based  on  recent 
theoretical  improvements  as  well  as 
supporting  experimental  data.  The 
diffierences  are:  (1)  stability  during  daytime  is 
based  on  convective  scaling  instead  of  the 
Turner  criteria;  (2)  Briggs'  dispersion  curves 
for  elevated  sources  are  used;  (3)  Briggs 
plume  rise  formulas  for  convective 
conditions  are  included;  and  (4)  plume 
penetration  of  elevated  stable  layers  is  given 
by  Briggs'  (1984)  model. 

a.  Recommendations  for  Regulatory  Use 

PPSP  can  be  used  if  it  can  be  demonstrated 
to  estimate  concentrations  equivalent  to 
those  provided  by  the  preferred  model  for  a 
given  application.  PPSP  must  be  executed  in 
the  equivalent  mode. 

PPSP  can  be  used  on  a  case-by-case  basis 
in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2  of  Appendix  W,  that  PPSP  is  more 
appropriate  for  the  specific  application.  In 
this  case  the  model  options/modes  which  are 
most  appropriate  for  the  application  should 
be  used. 

b.  Input  Requirements 

Source  data  requirements  are:  emission 
rate  (monthly  rates  optional),  physical  stack 
height,  stack  gas  exit  velocity,  stack  inside 
diameter,  stack  gas  temperature. 

Meteorological  data  requirements  are: 
hourly  surface  weather  data  from  the  EPA 
meteorological  preprocessor  program. 
Preprocessor  output  includes  hourly  stability 
class,  wind  direction,  wind  sp>eed, 
temperature,  and  mixing  height.  Actual 
anemometer  height  (a  single  value)  is  also 
required.  Wind  speed  profile  exponents  (one 
for  each  stability  class)  are  required  if  on-site 
data  are  input. 

Receptor  data  requirements  are:  distance  of 
each  of  the  five  receptor  rings. 

c.  Output 

Printed  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  at  each  receptor  for  averaging 
times  of  1,  3,  and  24-hours,  plus  a  user- 
selected  averaging  time  which  may  be  2, 4, 
6,  8,  or  12  hours; 

Annual  arithmetic  average  at  each  receptor; 
and 

For  each  day,  the  highest  1-hour  and  24- 
hour  concentrations  over  the  receptor  field. 

d.  Type  of  Model 

PPSP  is  a  Gaussian  plume  model 

e.  Pollutant  Types 

PPSP  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

/.  Source-Receptor  Relationship 

Up  to  19  fXDint  sources  are  treated. 

All  point  sources  are  assumed  at  the  same 
location. 

Unique  stack  height  and  stack  exit 
conditions  are  applied  for  each  source. 
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Receptor  locations  are  restricted  to  36 
azimuths  (every  10  degrees)  and  five  user- 
specified  radial  distances. 

g.  Plume  Behavior 

Bnggs  (1975)  final  rise  formulas  for 
buoyant  plumes  are  used.  Momentum  rise  is 
not  considered 

Transitional  or  distance-dependent  plume 
rise  IS  not  modeled 

Penetration  (complete,  partial,  or  zero)  of 
elevated  inversions  is  treated  with  Briggs 
(1984)  model,  ground-level  concentrations 
are  dependent  on  degree  of  plume 
penetration 

h   Horizontal  Winc/s 

Wind  speeds  are  corrected  for  reiease 
height  based  on  power  law  variation,  with 
different  exponents  for  different  stability 
i.iasses  and  variable  reference  height  (7 
meters  is  default)  Wind  speed  p>ower  law 
exponents  are  0  10.  0,15,  0,20.  0  25.  0.30,  and 
0  30  for  stability  classes  A  through  F, 
respectively 

C,onstant.  uniform  (steady-state)  wind 
assumed  within  each  hour. 

;,  Vertical  Wind  Sfx^ 

Vertical  wind  speed  is  assumed  equal  to 
zaro. 

;.  Horizontal  Dispersion 

Rural  dispersion  parameters  are  Briggs 
(Gifford.  1975),  with  stability  class  defined 

b'-  u/w*  during  da>T!me.  and  by  the  method 
of  Turner  (1964)  at  night. 

Urban  dispersion  is  treated  by  changing  all 
stable  cases  to  stability  cla.ss  D 

Buoyancy- induced  dispersion  (Pasquill. 
1976)  IS  included  (using  AH/3.5). 

k   Vertical  Dispersion 

Rural  dispersion  parameters  a.re  Bnggs 
(Gifford,  1975).  with  stability  class  defined 
by  o/w*  during  daytime  and  by  the  method 
of  Turner  (1964), 

Lrban  dispersion  is  treated  by  changing  all 
stable  cases  to  stability  class  D. 

Buovancy-induced  dispersion  (Pasquill, 
1976)  IS  included  {using  AH3.5). 

/,  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated 

n.  Evaluation  Studies 

Londergan.  R  ,  D  Minott,  D.  Wackter,  T. 
Kmcaid  and  D  Bonitata.  1983.  Evaluation  of 

Rural  .\iT  Qualify  Simulation  Models, 
.Appendix  G  Statistical  Tables  for  PPSP.  EPA 
Publication  No  EP.\-150/4-83-OO3. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC. 

Weii,  i  C,  and  R  P  Brower.  1982.  The 
Maryland  PPSP  dispersion  model  for  tall 
stacks,  Ref,  No  PPSP  MP~36  Prepared  for 
Maryland  Department  of  Natural  Resources. 
Prepared  by  Environmental  Center.  .Martin 
Marietta  Corporation.  Baltimore  Maryland. 
(NTISNo.  PB  82-219155, 


8.8    Mesoscale  Puff  Model  (MESOPLTF  II) 
Reference 

Scire.  J.S..  F.W.  Lunnann,  A.  Bass  and  S.R. 
Hanna.  1984.  User's  Guide  to  the  Mesopuff 
n  Model  and  Related  Processor  Programs. 
EPA  Publication  No.  EPA-600/8-84-013. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC.  (NTIS  No.  PB 
84-181775) 

A  Modeling  Protocol  for  Applying 
MESOPUFF  11  to  Long  Range  Transport 
Problems,  1992.  EPA  Publication  No  EPA- 
454/R-92-021.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC 

Availability 

This  model  code  is  available  on  the 
Support  Center  for  Rngiilatnry  Air  MndwU 
Bulletin  Board  System  and  also  on  diskette 
(as  PB  93-500247)  from  the  National 
Technical  Information  Service  (see  Section 
B.O). 

Abstract 

MESOPUFF  n  is  a  short  term,  regional 
scale  puff  model  designed  to  calculate 
concentrations  of  up  to  5  pollutant  sp>ecies 
(SOj,  SO4.  NOx,  HNO3.  NOj)  Transport,  puff 
growth,  chemical  transformation,  and  wet 
and  dry  deposition  are  accounted  for  in  the 
model. 

a.  Recommendations  for  Heguiatory  Use 

There  is  no  specific  recommendation  at  the 
pnsent  time.  The  model  may  be  used  on  a 
case-by-case  basis. 

b.  Input  Requirements 

Required  input  data  include  four  types:  (1) 
input  control  parameters  and  selected 
technical  options,  (2)  hourly  surface 
meteorolo^cal  data  and  twice  daily  upper  air 
messuraments,  hourly  precipitation  data  are 
optional,  (3)  suifisoe  knd  use  classification 
information,  (4)  souroe  and  emissions  data 

Data  from  up  to  25  surface  National 
Weather  Service  stations  and  up  to  10  upper 
air  stations  may  be  considered  Spatially 
variable  fields  at  hour  intervals  of  winds. 
mixing  height,  stability  class,  and  relevant 
turbulence  pmrameters  are  derived  by 
MESOPAC  n,  the  meteorological 
preprocessor  program  described  in  the  User 
Guide. 

Source  and  emission  data  for  up  to  25 
point  sources  and/or  up  to  5  area  sources  can 
be  included.  Required  information  are: 
location  in  grid  coordinates  stack  height  exit 
velocity  and  temperature,  ana  emission  rates 
for  the  pollutant  to  be  modeled. 

Receptor  data  requirements:  up  to  a  40x40 
grid  may  be  used  and  non-gridded  receptor 
locations  may  be  considered. 

c.  Output 

Line  printer  output  includes:  all  input 
parameters,  optionally  selected  arrays  of 
ground-level  concentrations  of  pollutant 
species  at  specified  time  interv  als 

Line  printer  contour  plots  output  from 
MESOFILE  n  post-processor  program 
Computer  readable  output  of  concentration 
array  to  disk/ tape  for  each  hour. 


d.  Type  of  Model 

MESOPUFF  II  is  a  Gaussian  puff 
superposition  model, 

e.  Pollutant  Types 

Up  to  five  pollutant  species  mav  be 
modeled  simultaneously  and  include:  SO2, 
SO4,  NO.,  HNO,i.  NO,. 

/.  Source- Receptor  Relationship 

Up  to  25  point  sources  and/or  up  to  5  area 
sources  are  permitted, 

g-  Plume  Behavior 

Bnggs  (1975)  plume  rise  equations  are 
used,  including  plume  [Denetration  with 
buoyancy  flux  computed  in  the  model. 

Fumigation  of  puffs  is  considered  and  may 
produce  immediate  mixing  or  multiple 

r«ifl(»*^tir\n  rair^i  lotinnc  of  ■ 


1 1  cor  r\r\tir\r 


h.  Horizontal  Winds 

Gridded  wind  fields  are  computed  for  2 
layers;  boundary  layer  and  above  the  mixed 
layer,  Upper  air  rawinsonde  data  and  hourly 
surface  winds  are  used  to  obtain  spatially 
variable  u.v  component  fields  at  hourly 
intervals.  The  gridded  fields  are  computed  by 
interpolation  betv.-een  stations  m  the 
MESOPAC  II  preprocessor. 

I.  Vertical  Wind  Speed 

Vertical  winds  are  assumed  to  be  zero. 

/'.  Horizontal  Dispersion 

Incremental  puff  growth  is  computed  over 
discrete  time  steps  with  horizontal  growth 
parameters  determined  from  power  law 
equations  fit  to  sigma  y  curves  of  Turner  out 
to  lOObn.  At  distances  greater  than  100km. 
puff  growth  is  determined  by  the  rate  given 
by  Heffter(1965) 

Puff  growth  is  a  function  of  stability  class 
and  changes  in  stability  are  treated. 
Optionally,  user  input  plume  growth 
coefficients  may  be  considered 

k.  Vertical  Dispersion 

For  puffs  emitted  at  an  effective  stack 
height  which  is  less  than  the  mixing  height, 
uniform  mixing  of  the  pollutant  within  the 
mixed  layer  is  performed,  For  puffs  centered 
above  the  mixing  height,  no  effect  at  the 
ground  occurs 

/.  Chemical  Transformation 

Hourly  chemical  rate  constants  are 
computed  from  empirical  expressions 
derived  from  photochemical  model 

simulations, 

m.  Physical  Removal 

Dry  deposition  is  treated  with  a  resistance 
method 

Wet  removal  may  be  considered  if  hourly 
precipitation  data  are  input. 

n.  Evaluation  Studies 

Results  of  tests  for  some  mode!  parameters 
are  discussed  in: 

Scire.  ).S  ,  F,W  Lurmann.  A,  Bass  and  SR. 
Hanna.  1984,  Development  of  the 
MESOPUFF  II  Dispersion  Model.  EPA 
Publication  No  EPA-600/ 3-84-05 7  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park,  NC. 
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B.9  Mesoscale  Transport  Diffusion  and 
Deposition  Model  for  Industrial  Sources 
(MTDDIS) 

Reference 

Wang,  I.T.  and  T.L.  Waldron.  1980.  User's 
Guide  for  MTDDIS  Mesoscale  Transport, 
Diffusion,  and  Deposition  Model  for 
Industrial  Sources.  EMSC6062.lUR(R2). 
Combustion  Engineering,  Newbury  Park.  CA. 

Availability 

A  diskette  copy  of  the  FORTRAN  coding 
and  the  user's  guide  are  available  for  a  cost 
of  $100  fipom:  Dr.  I.  T,  Wang,  Environmental 
Modeling  &  Analysis,  2219  E.  Thousand  Oaks 
Blvd.,  Suite  435,  Thousand  Oaks,  CA  91362. 

Abstract 

MTDDIS  is  a  variable-trajectory  Gaussian 
puff  model  applicable  to  long-range  transport 
of  point  source  emissions  over  level  or 
rolling  terrain.  The  model  can  be  used  to 
determine  3-hour  maximum  and  24-hour 
average  concentrations  of  relatively 
nonreactive  pollutants  from  up  to  10  separate 
stacks. 

a.  Recommendations  foT  Regulatory  Use 

There  is  no  specific  recommendation  at  the 
present  time.  The  MTDDIS  Model  may  be 
used  on  a  case-by-case  basis. 

b.  Input  Requirements 

Source  data  requirements  are:  emission 
rate,  physical  stack  height,  stack  gas  exit 
velocity,  stack  inside  diameter,  stack  gas 
temperature,  and  location- 

Meteoroiogical  data  requirements  are; 
hourly  surface  weather  data,  from  up  to  10 
stations,  including  cloud  ceiling,  wind 
direction,  wind  speed,  temperature,  opaque 
cloud  cover  and  precipitation.  For  long-range 
applications,  user-analyzed  daily  mixing 
heights  are  recommended.  If  these  are  not 
available,  the  NWS  daily  mixing  heights  will 
be  used  by  the  program.  A  single  upper  air 
sounding  station  for  the  region  is  assumed. 
For  each  model  run,  air  trajectories  are 
generated  for  a  48-hour  period,  and  therefore, 
the  afternoon  mixing  height  of  the  day  before 
and  the  mixing  heights  of  the  day  after  are 
also  required  by  the  model  as  input,  in  order 
to  generate  hourly  mixing  heights  for  the 
modeled  period. 

Receptor  data  requirements  are:  up  to  three 
user-specified  rectangular  grids. 

c.  Output 

Printed  output  includes: 

Tabulations  of  hourly  meteorological 
parameters  include  both  input  surface 
observations  and  calculated  hourly  stability 
classes  and  mixing  heights  for  each  station; 

Printed  air  traiectories  for  the  two 
consecutive  24-hour  periods  for  air  parcels 
generated  4  hours  apart  starting  at  0000  LST; 
and 

3-hour  maximum  and  2  4 -hour  average  grid 
concentrations  over  user-sp>ecified 
rectangular  grids  are  output  for  the  second 
24-hour  period. 

d.  Type  of  Model 

MTDDIS  is  a  Gaussian  puff  modeL 


e.  Pollutant  Tv-pes 

MTDDIS  can  be  used  to  model  primary 
pollutants.  Or)  deposition  is  treated. 
Exponential  decay  can  account  for  some 
reactions. 

/.  Source-Receptor  Relationship 

MTDDIS  treats  up  to  10  point  sources. 
Up  to  three  rectangular  receptor  grids  may 
be  specified  by  the  user. 

g.  Plume  Behavior 

Briggs  (1971, 1972)  plume  rise  formulas  are 
used. 

If  plume  height  exceeds  mixing  height, 
ground  level  concentration  is  assumed  zero. 

Fumigation  and  downwash  are  not  treated. 

h.  Horizontal  Winds 

Wind  speeds  and  wind  directions  at  each 
station  mc  uist  corrected  for  reiease  heigut. 
Speed  conversions  are  based  on  power  law 
variation  and  directicn  conversions  are  based 
on  linear  height  dependence  as 
reconmiended  by  Irwin  (1979b). 

Converted  wind  speeds  and  wind 
directions  are  then  weighted  according  to  the 
algorithms  of  Heffter  (1980)  to  calculate  the 
effective  transport  wind  speed  and  direction. 

J.  Vertical  Wind  Field 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

;.  Horizontal  Dispersion 

Transjxjrt-time-dependent  dispersion 
coefficients  from  Heffter  (1980)  are  used. 

k.  Vertical  Dispersion 

Transpwrt-time-dependent  dispersion 
coefficients  from  Heffter  (1980)  are  used. 

/.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

m.  Physical  Removal 

Dry  deposition  is  treated.  User  input 
deposition  velocity  is  required. 

Wet  deposition  is  treated.  User  input 
hourly  precipitation  rate  and  precipitation 
layer  depth  or  cloud  ceiling  height  are 
required. 

n.  Evaluation  Studies 

Carhaii,  R.A.,  A.J.  Policastro,  M.  Wastag 
and  L.  Coke,  1989.  Evaluation  of  Eight  Short- 
Term  Long-Range  Transport  Models  Using 
Field  Data.  Atmospheric  Environment,  23: 
85-105. 

B.IO    Multi-Source  (SCSTER)  Model 

Reference 

Malik.  M.H.  and  B.  Baldwin,  1980. 
Program  Documentation  for  Multi-Source 
(SCSTER)  Model.  Program  Documentation 
EN7408SS.  Southern  Company  Services,  Inc., 
Technical  Engineering  Systems,  64  r*erimeter 
Center  East,  AtlanU,  GA. 

Availability 

The  SCSTER  model  and  user's  manual  are 
available  at  no  charge  on  a  limited  basis 
through  Southern  Company  Services.  The 
computer  code  may  be  provided  on  a 
diskette.  Requests  should  be  directed  to:  Mr. 


Stanley  S.  Vasa,  Senior  Environmental 
Specialist,  Southern  Company  Services,  P.O. 
Box  2625,  Birmingham,  AL  35202. 

Abstract 

SCSTER  is  a  modified  version  of  the  EPA 
CRSTER  model.  The  primary  distinctions  of 
SCSTER  are  its  capability  to  consider 
multiple  sources  that  are  not  necessarily 
collocated,  its  enhanced  receptor 
specifications,  its  variable  plume  height 
terrain  adjustment  procedures  and  plume 
distortion  from  directional  wind  shear. 

a.  Recommendations  for  Regulatory  Use 

SCSTER  can  be  used  if  It  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  SCSTER  must 
be  executed  in  the  equivalent  mode. 

SCSTER  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2  of  Appendix  W,  that  SCSTER  is  more 
appropriate  for  the  specific  application.  In 
this  case  the  model  options/modes  which  are 
most  appropriate  for  the  application  should 
be  used. 

b.  Input  Requirements 

Source  data  requirements  are:  emission 
rate,  stack  gas  exit  velocity,  stack  gas 
temperature,  stack  exit  diameter,  physical 
stack  height,  elevation  of  stack  base,  and 
coordinates  of  stack  location.  The  variable 
emission  data  can  be  monthly  or  aimual 
averages. 

Meteorological  data  requirements  are: 
hourly  surface  weather  data  from  the  EPA 
meteorological  preprocessor  program. 
Preprocessor  output  includes  hourly  stability 
class  wind  direction,  wind  speed, 
temperature,  and  mixing  height.  Actual 
anemometer  height  (a  single  value)  is 
optional.  Wind  speed  profile  exponents  (one 
for  each  stability  class)  are  optional. 

Receptor  data  requirements  are:  cartesian 
coordinates  and  elevations  of  individual 
receptors;  distances  of  receptor  rings,  with 
elisvation  of  each  receptor;  receptor  grid 
networks,  with  elevation  of  each  receptor. 

Any  combination  of  the  three  receptor 
input  types  may  be  used  to  consider  up  to 
600  receptor  locations. 

c.  Output 

Printed  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  at  each  receptor  for  averaging 
times  of  1-,  3-,  and  24-hourS:  a  user-selected 
averaging  time  which  may  be  2-12  hours, 
and  a  50  high  table  for  1-,  3-,  and  24-hours: 

Annual  arithmetic  average  at  each  receptor, 
and  the  highest  1-hour  and  24-hour 
concentrations  over  the  receptor  field  for 
each  day  considered. 

Optional  tables  of  source  contributions  of 
individual  point  sources  at  up  to  20  receptor 
locations  for  each  averaging  period; 

Optional  magnetic  tape  output  in  either 
binary  or  fixed  block  format  includes: 

All  1-hour  concentrations. 

Optional  card/disk  output  includes  for 
each  receptor: 

Receptor  coordinates;  receptor  elevation; 
highest  and  highest,  second-highest,  1-,  3-, 
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and  24-hour  concenttations;  and  annual 
average  concentration. 

d.  Type  of  Model 

SCSTER  is  a  Gaussian  plume  modeL 

e.  Pollutant  Types 

SCSTER  may  be  used  to  model  primary 
{wliutants.  Settling  and  deposition  are  not 
treated. 

/.  Source-Receptor  Relationship 

SCSTER  can  handle  up  to  6(J  separate 
stacks  at  varying  locations  and  up  to  600 
receptors,  including  up  to  15  receptor  rings. 

User  input  topographic  elevation  for  each 
receptor  is  used 

g.  Plume  Behavior 

SCSTER  uses  Bnggs  11969,  1971, 1972) 
final  plume  rise  formulas. 

Transitional  plume  rise  is  optional. 

SCSTER  contains  options  to  incorporate 
wind  directional  shear  with  a  plume 
distortion  method  described  in  Appendix  A 
of  the  User's  Guide 

SCSTER  provides  four  terrain  adiustraents 
including  the  CRSTER  full  terrain  height 
adjustment  and  a  user-input,  stabilitv 
dependent  plume  path  coefficient  adjustment 
for  receptors  above  stack  height. 

h.  Horizontal  Winds 

Wind  speeds  are  corrected  for  release 
height  based  on  power  law  exponents  from 
DeMarrais  (1959),  different  exponents  for 
different  stability  classes;  default  reference 
height  of  7m,  Default  exponents  are  0  10, 
0.15,  0.20,  0  25,  0,30.  and  0  30  for  stability 
classes  A  through  F.  respectively. 

Steady-state  wind  is  assumed  within  a 
given  hour. 

Optional  consideration  of  plume  distortion 
due  to  user-input,  stability-dependent  wind- 
direction  shear  gradients. 

I.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

/  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used. 
Six  stability  classes  are  used. 

it.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used 

Six  stability  classes  are  used. 

.\n  optional  test  for  plume  height  above 
mixing  height  before  terrain  adjustment  is 
included, 

/,  Chemical  Transformation 

Chemical  transformations  are  treated  using 

exponential  decay  Half-Ufe  is  input  by  the 

user, 

m  Phvsical  Removal 

Physical  removal  is  treated  using 
exponential  decay.  Half-life  is  input  by  the 

user 

n.  Evaluation  Studies 

Londergan,  R.,  D.  Minott,  D.  Wackter.T. 
Kincaid  and  D  Bonitata.  1983.  Evaluation  of 
Rural  Air  Quality  Simulation  Models.  EPA 
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B.ll  PANACHE 
Inference 

Transoft  Group,  1994.  User  s  Guide  of 
Fluidyn-PANACHE,  a  Three-Dimensional 
Deterministic  Simulation  of  Pollutants 
Disperaion  Model  for  Complex  Terrain;  Gary, 
North  Carolina. 

Availability 

For  a  cost  to  be  negotiated  with  the  model 
developer,  the  computer  code  is  available 
from:  Transoft  US,  Inc.,  818  Reedv  Creek 
Road,  Gary,  NC  27513-3307:  Phone:  (919) 
380-7500,  Fax:  (919)  380-7592. 

Abstract 

PANACHE  is  an  Eulerian  (and  Lagrangian 
for  particulate  matter),  3-dimensional  finite 
volume  fluid  mechanics  code  designed  to 
simulate  continuous  and  short-term  pollution 
dispersion  in  the  atmosphere,  in  simple  or 
complex  terrain.  For  single  or  multiple 
sources,  pollutant  emissions  from  stack, 
point,  area,  volume,  general  sources  and 
distant  sources  are  treated  The  mode! 
automatically  treats  obstacles,  effects  of 
vegetation  and  water  bodies,  the  effects  of 
vertical  temperature  stratification  on  the 
wind  and  diffusion  fields,  and  turbulent 
shear  flows  caused  by  atmospheric  boundary 
layer  or  terrain  effects.  The  code  solves 
Navier  Stokes  equations  in  a  curvilinear 
mesh  espousing  the  terrain  and  obstacles.  A 
2nd  order  resolution  helps  keep  the  number 
of  cells  limited  in  case  of  shearing  flow  An 
initial  wind  field  is  computed  by  using  a 
Lagrangian  multiplier  to  interpolate  wind 
data  collected  on  site.  The  mesh  generator, 
the  solver  and  the  numerical  schemes  have 
been  adopted  for  atmospheric  flows  with  or 
without  chemical  reactions  The  model  code 
operates  on  any  workstation  or  IBM — 
compatible  PC  (486  or  higher).  Gaussian  and 
puff  modes  are  available  in  PANACHE  for 
fast,  preliminary  simulation. 

a.  Recommendations  for  Regulatory  Use 

On  a  case-by-case  basis,  PANACHE  may  be 
appropriate  for  the  following  typ>es  of 
situations:  industrial  or  urban  zone  on  a  flat 
or  complex  terrain,  transport  distance  from  a 
few  meters  to  50km,  continuous  releases  with 
hourly,  monthly  or  annual  averaging  times. 
chemically  reactive  or  non-reactive  gases  or 
particulate  emissions  for  stationary  or 
roadway  sources. 

b.  Input  Requirements 

Data  may  be  input  directly  from  an 
external  source  (e.g.,  CIS  file)  or 
interactively.  The  model  provides  the  option 
to  use  default  values  when  input  parameters 
are  unavailable. 

PANACHE  user  environment  integrates  the 
pre-  and  post- processor  with  the  solver.  The 
calculations  can  be  done  interactively  or  in 
batch  mode.  An  Inverse  scheme  is  provided 
to  estimate  missing  data  from  a  few  measured 
values  of  the  wind. 

Terrain  data  requirements: 

•  Location,  surface  roughness  estimates, 
and  altitude  contours. 


•  Location  and  dimensions  of  obstacles, 
forests,  fields,  and  water  bodies. 

Source  data  requirements: 

For  all  types  of  sources,  the  exit 
temperature  and  plume  mass  flow  rates  and 
concentration  of  each  of  the  pollutants  are 
required.  External  sources  require  mass  flow 
rate.  For  roadways,  estimated  traffic  volume 
and  vehicular  emissions  are  required. 

Meteorological  data  requirements: 

Hourly  stability  class,  wind  direction, 
wind  s|)eed,  temperature,  cloud  cover, 
humidity,  and  mixing  height  data  with  lapse 
rate  below  and  above  it. 

Primary  meteorological  variables  available 
from  the  National  Weather  Service  can  be 
processed  using  PCRAMMET  (see  Section 
9.3.3.2  of  Appendix  W)  to  an  input  file. 

Data  required  at  the  domain  boundarv: 

Wind  profile  (uniform,  log  or  power  law), 
depending  on  the  terrain  conditions  (e.g., 
residential  area,  forest,  sea,  etc.). 

Chemical  source  data  requirements 

A  database  of  selected  species  with  specific 
heats  and  molecular  weights  can  be  extended 
by  the  user.  For  heavy  gases  the  database 
includes  a  compressibility  coefficients  table. 

Solar  reflection: 

For  natural  convection  simulation  with 
low  wind  on  a  sunny  day  approximate 
values  of  temperature  for  fields,  forests,  water 
bodies,  shadows  and  their  variations  with  the 
time  of  the  day  are  determined  automatically. 

c.  Output 

Printed  output  option:  pollutant 
concentration  at  receptor  points,  and  listing 
of  input  data  (terrain,  chemical,  weather,  and 
source  data)  with  turbulence  and  precision 
control  data 

Graphical  output  includes:  In  3- 
dimensional  perspective  or  in  any  crosswind, 
downwind  or  horizontal  plane:  wind 
velocity,  pollutant  concentration,  3- 
dimensional  isosurface.  The  profile  of 
concentration  can  be  obtained  along  any  line 
on  the  terrain.  The  concentration  contours 
can  be  either  instantaneous  or  time  integrated 
for  the  emission  from  a  source  or  a  source 
combination  A  special  utility  is  included  to 
help  prepare  a  report  or  a  video  animation. 
The  user  can  select  images,  put  in 
annotations,  or  do  animation. 

d.  Type  of  Model 

The  model  uses  an  Eulerian  (and 
Lagrangian  for  particulate  matter)  3- 
dimensional  finite  volume  model  solving  full 
Navier-Stokes  equations  The  numerical 
diffusion  is  low  with  appropriate  turbulence 
models  for  building  wakes.  A  second  order 
resolution  may  be  sought  to  limit  the 
diffusion.  Gaussian  and  puff  modes  are 
available.  The  numerical  scheme  is  self 
adaptive  for  the  following  situations: 

•  A  curvilinear  mesh  or  a  chopped 
Cartesian  mesh  is  generated  automatically  or 
manually; 

•  Thermal  and  gravity  effects  are 
simulated  by  full  gravity  (heavy  gases),  no 
gravity  (well  mixed  light  gases  at  ambient 
temperature),  and  Boussinesq  approximation 
methods; 

•  K-diff,  K-e  or  a  boundary  layer 
turbulence  models  are  used  for  turbulence 
calculations.  The  flow  behind  obstacles  such 


Federal  Register 


61,  No.   156    '  Monday.  August  12,  1996    '  Rules  and  Reguiations        41885 


as  buildings,  is  calculated  by  using  a 
modified  K-e. 

•  For  heavy  gases,  a  3-dimensional  heat 
conduction  firom  the  ground  and  a 
stratification  model  for  heat  exchange  from 
the  atmosphere  are  used  (with  anisotropic 
turbulence). 

•  If  local  wind  data  are  available,  an  initial 
wind  field  with  terrain  effects  can  be 
computed  using  a  Lagrangian  multiplier, 
which  substantially  reduces  computation 
time. 

e.  Pollutant  Types 

•  Scavenging,  Acid  Rain:  A  module  for 
water  droplets  traveling  through  a  plume 
considers  the  absorption  and  de-ab«orption 
effects  of  the  f>ollutants  by  the  droplet. 
Evaporation  and  chemical  reactions  with 
gases  are  also  taken  into  account 

•  Visibility:  Predicts  plume  visibility  and 
surfece  deposition  of  aerosol. 

•  Particulate  matter:  Calculates  settling 
and  dry  deposition  of  particles  based  on  a 
Probability  Density  Function  (PDF)  of  their 
diameters.  The  exchange  of  mass,  momentum 
and  heat  between  particles  and  gas  is  treated 
with  implicit  coupling  procedures. 

•  Ozone  formation  and  dispersion:  The 
photochemical  model  computes  ozone 
formation  and  dispersion  at  street  level  in  the 
presence  of  sunli^t. 

•  Roadway  Pollutants:  Accounts  for  heat 
and  turbulence  due  to  vehicular  movement. 
Emissions  are  based  on  traffic  volume  and 
emission  factors. 

•  Odor  Dispersion:  Identifies  odor  sources 
for  waste  water  plants. 

•  Radon  Dispersion:  Simulates  natural 
radon  accumulation  in  valleys  and  mine 
environments. 

PANACHE  may  also  be  used  in  emergency 
planning  and  management  for  episodic 
emissions,  and  fire  and  soot  spread  in 
forested  and  urban  areas  or  from  combustible 
pools. 

/.  Source-Receptor  Relationship 

Simultaneous  use  of  multiple  kinds  of 
sources  at  user  defined  locations.  Any 
number  of  user  defined  receptors  can  identify 
pollutants  from  each  source  individually. 

g.  Plume  Behavior 

The  options  influencing  the  behavior  are 
full  gravity,  Boussinesq  approximation  or  no 
gravity. 

h.  Horizontal  Winds 

Horizontal  wind  sf)eed  approximations  are 
made  only  at  the  boundaries  based  on 
National  Weather  Service  data.  Inside  the 
domain  of  interest,  full  Navier-Stokes 
resolution  with  natural  viscosity  is  used  for 
3-dimensional  terrain  and  temperat\u« 
dependent  wind  field  calculation. 

J.  Vertical  Wind  Speed 

Vertical  wind  speed  approximations  are 
made  only  at  the  boundaries  based  on 
National  Weather  Service  data.  The  domain 
of  interest  is  treated  as  for  horizontal  winds. 

/.  Horizontal  Dispersion 

Diffusion  is  calculated  using  appropriate 
turbulence  models.  A  2nd  order  solution  for 
shearing  flow  can  be  sought  when  the 


number  of  meshes  is  limited  between 
obstacles. 

k.  Vertical  Dispersion 

Dispersion  by  full  gravity  unless 
Boussinesq  approximation  or  no  gravity 
requested.  Vertical  dispersion  is  treated  as 
above  for  horizontal  dis|)ersion. 

1.  Chemical  Transformation 

PANCHEM,  an  atmospheric  chemistry 
module  for  chemical  reactions,  is  available. 
Photochemical  reactions  are  used  for 
tiopospheric  ozone  calculations. 

m.  Physical  Removal 

Physical  removal  is  treated  using  dry 
deposition  coefficients 

n.  Evaluation  Studies 

Goldwire.  H.C.  Jr,  T.G.  McRae,  G.W. 
Johnson,  D.L  Hippie,  R.P.  Koopman,  J.W. 
McClure,  L.K.  Morris  and  R.T.  Cederhall, 
1985.  Desert  Tortoise  Series  Data  Report: 
1983  Pressurized  Ammonia  Spills.  UCID 
20562,  Lawrence  Livermore  National 
Laboratory;  Livermore,  California. 

Green,  S.R.,  1992.  Modeling  Turbulent  Air 
Flow  in  a  Stand  of  Widelv  Spaced  Trees,  The 
PHOENICS  Journal  of  Computational  Fluid 
Dynamics  and  Its  Applicators,  5:  294-312. 

Gryning,  S.E.  and  E.  Lyck,  1984. 
Atmospheric  Dispersion  from  Elevated 
Sources  in  an  Urban  Area:  Comparison 
Between  Tracer  Experiments  and  Model 
Calculations.  Journal  of  Climate  and  Applied 
Meteorology,  23:  651-660. 

Havens,  J.,  T.  Spicer,  H.  Walker  and  T. 
Williams,  1995.  Validation  of  Mathematical 
Models  Using  Wind-Tunnel  Data  Sets  for 
Dense  Gas  Dispersion  in  the  Presence  of 
Obstacles.  University  of  Arkansas,  8th 
International  Symposium-Loss  Prevention 
and  Safety  Promotion  in  the  Process 
Industries;  Antwerp,  Belgium. 

McQuaid,  J.  (ed),  1985.  Heavy  Gas 
Dispersion  Trials  at  Thomey  Island.  Proc  of 
a  Symposium  held  at  the  University  of 
Sheffleld,  Great  Britain. 

Pavitskiy,  N.Y.,  A. A.  Yakuskin  and  S.V. 
Zhubrin,  1993.  Vehicular  Exhaust  Dispersion 
Around  Group  of  Buildings.  The  PHOENICS 
Journal  of  Computational  Fluid  Dynamics 
and  Its  Applications,  6:  270-285. 

Tripathi,  S.,  1994.  Evaluation  of  Fluidyn- 
PANACHE  on  Heavy  Gas  Dispersion  Test 
Case.  Seminar  on  Evaluation  of  Models  of 
Heavy  Gas  Dispersion  Organized  by 
European  Commission;  Mol,  Belgium. 

B.12    Plume  Visibility  Model  (PLUVUE  n) 
Reference 

Environmental  Protection  Agency,  1992. 
User's  Manual  for  the  Plume  Visibility 
Model,  PLUVUE  0  (Revised).  EPA 
Publication  No.  EPA-454/B-92-0O8,  (NTIS 
PB93-188233).  U.S.  Environmentol 
Protection  Agency,  Research  Triangle  Park, 
NC 

Availability 

This  model  code  is  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  and  also  on  diskette 
(as  PB  90-500778)  frx»m  the  National 
Technical  Information  Service  (see  Section 
B.O). 


Abstract 

The  Plume  Visibility  Model  (PLUVUE  11)  U 
used  for  estimating  visual  range  reduction 
and  atmospheric  discoloration  caused  by 
plumes  consisting  of  primary  particles, 
nitrogen  oxides  and  sulfur  oxides  emitted 
from  a  single  emission  source.  PLUVUE  II 
uses  Gaussian  formulations  to  predict 
transport  and  dispersion.  The  model  includes 
chemical  reactions,  optical  effects  and 
surface  dep>osition.  Four  typ>es  of  optics 
calculations  are  made:  horizontal  and  non- 
horizontal  views  through  the  plume  with  a 
sky  viewing  background;  horizontal  views 
through  the  plume  with  white,  gray  and 
black  viewing  backgrounds;  and  horizontal 
views  along  the  axis  of  the  plume  with  a  sky 
viewing  background. 

a.  Recommendations  for  Regulatory  Use 

The  Plume  Visibility  Model  (PLUVUE  U) 
may  be  used  on  a  case-by-case  basis  as  a  third 
level  screening  model.  When  applying 
PLUVUE  II,  the  following  precautions  should 
be  taken: 

1.  Treat  the  optical  effects  of  NOj  and 
particles  separately  as  well  as  together  to 
avoid  cancellation  of  NOj  absorption  with 
p>article  scattering. 

2.  Examine  the  visual  impact  of  the  plume 
in  0.1  (or  0],  0.5,  and  1.0  times  the  exp«cted 
level  of  particulate  matter  in  the  background 
air. 

3.  Examine  the  visual  impact  of  the  plume 
over  the  full  range  of  observer-plume  sun 
angles. 

4.  The  user  should  consult  the  appropriate 
Federal  Land  Manager  when  using  PLUVUE 
n  to  assess  visibility  impiacts  in  a  Class  I  area. 

b.  Input  Requirements 

Source  data  requirements  are:  location  and 
elevation;  emission  rates  of  SO;,  NOx.  and 
particulates;  flue  gas  How  rate,  exit  velocity, 
and  exit  tempterature;  flue  gas  oxygen 
content;  properties  (including  density,  mass 
median  and  standard  geometric  deviation  of 
radius)  of  the  emitted  aerosols  in  the 
accumulation  (O.l-l.O^m)  and  coarse  (1.0- 
lO.^m)  size  modes;  and  deposition  velocities 
for  SOi,  NOx.  coarse  mode  aerosol,  and 
accumulations  mode  aerosol. 

Meteorological  data  requirements  are: 
stability  class,  wind  direction  (for  an 
observer-based  run),  wind  speed,  lapse  rate, 
air  temperature,  relative  humidity,  and 
mixing  height. 

Other  data  requirements  are:  ambient 
background  concentrations  of  NOx,  NOi,  O3, 
and  SO2,  and  background  visual  range  of 
sulfote  and  nitrate  concentrations. 

Receptor  (observer)  data  requirements  are: 
location,  terrain  elevation  at  points  along 
plume  trajectory,  white,  gray,  and  black 
viewing  backgrounds,  the  distance  from  the 
observer  to  the  terrain  observed  behind  the 
plume. 

c.  Output 

Printed  output  includes  plume 
concentrations  and  visual  effects  at  specified 
downwind  distances  for  calculated  or 
sfiecified  lines  of  sight. 

d.  Type  of  Model 

PLUVUE  II  is  a  Gaussian  plume  model. 
Visibility  impairment  is  quantified  once  the 
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spectral  light  intensity  has  been  calculated 
for  the  specific  lines  of  sight.  Visibility  ' 
impairment  includes  visual  range  reduction, 
plume  contrast,  relative  coloration  of  a  plume 
to  its  viewing  background,  and  plume 
perceptibility  due  to  its  contrast  and  color 
with  respect  ro  a  viewing  background. 

e.  Pollutant  Tvpes 

PLL'VLIE  11  treats  NO.  NCh.  SO,,  H,S04, 
HNO?.  Oi.  primary  and  secondary  particles  to 
calculate  effects  on  visibility. 

/.  Source  Receptor  Relationship 

For  performing  the  optics  calculations  at 
selected  p<3ints  along  the  plume  trajectory, 
PLL'V'UE  II  has  two  modes:  plume  based  and 
observer  based  calculations.  The  major 
difference  is  the  orientation  of  the  viewer  to 
the  source  and  the  plume. 

g.  Plume  Behavior 

Briggs  (1969. 1971. 1972)  final  phmie  rise 
equations  are  used. 

h.  Horizontal  Winds 

User-sp)ecified  wind  speed  (and  direction 
for  an  observer-based  run)  are  assumed 
constant  for  the  calculation. 

/.  Vertical  Wind  Speed 

Vertical  wind  sp>eed  is  assumed  equal  to 
zero. 

;.  Horizontal  Dispersion 

Constant,  uniform  (steady-state)  wind  is 
assumed  for  each  hour.  Straight  line  plume 
transport  is  assumed  to  all  downwind 
distances. 

k.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used,  with  no  adjustment  for 
surface  roughness.  Six  stability  classes  are 
used. 

/.  Chemical  Transformation 

The  chemistry  of  NO.  NOz,  03.  OH,  0('D), 
SO2,  HNOj,  and  H^SO*  is  treated  by  means 
of  nine  reactions.  Steady  state 
approximations  are  used  for  radicals  and  for 
the  NO/NO2/O3  reactions. 

m.  Physical  Removal 

Dry  dejxisition  of  gaseous  and  particulate 
fwllutants  is  treated  using  deposition 
velocities. 

n.  Evaluation  Studies 

Bergstrom,  R.W.,  C  Seigneiir,  B.L.  Babson. 
H.Y.  Holman  and  M.A.  Wojcik,  1981. 
Comparison  of  the  Observed  and  Predicted 
Visual  Effects  Caused  by  Power  Plant 
Plumes  Atmospheric  Environment,  15: 
2135-2150 

Bergstron*.  R.W.,  Seigneur,  CD.  Johnson 
and  L  W  Richards.  1984.  Measurements  and 
Simulations  of  the  Visual  Effects  of 
Particulate  Plumes.  Atmospheric 
Environment.  18(10):  2231-2244. 

Seigneur,  C.   R.W.  Bergstrom  and  A.B. 
Hudis<  hewskvj,  1982.  Evaluation  of  the  EPA 
PLL  VIE  Model  and  the  ERT  Visibility 
Mcxiei  Based  on  the  1979  VISTTA  Data  Base. 
EPA  P^ibiication  No.  EPA-450/4-82-008. 
L'  S  Environmental  Protection  Agency, 
Research  Triangle  Parlt.  NC. 


White,  W.H.,  C.  Seigneur,  D.W.  Heinold, 
M.W.  Eltgroth,  L.W.  Richards.  P.T.  Roberts. 
P.S.  Bhardwaja.  W.D.  Conner  and  W.E. 
Wilson,  Jr,  1985.  Predicting  the  Visibility  of 
Chimney  Plumes:  An  Inter-comparison  of 
Four  Models  with  Observations  at  a  Well- 
Controlled  Power  Plant.  Atmospheric 
Environment,  19:  515-528. 

B.13    Point,  Area,  Line  Source  Algorithm 
(PAL-DS) 

Reference 

Petersen,  W.B,  1978.  User's  Guide  for 
PAL — A  Gaussian-Plume  Algcdthm  for 
Point,  Area,  and  Line  Sources.  EPA 
Publication  No.  EPA-600/4-7&-013.  OfBce  of 
Research  and  Development,  Research 
Triangle  Park,  NC  (NTIS  No.  PB  281306) 

Rao,  K.S.  and  H.F.  Snodgrass,  1982.  PAL- 
DS  .Mode!:  The  PAL  Model  Fncludin" 
Deposition  and  Sedimentation.  EPA 
Publication  No.  EPA-600/8-82-023.  Office  of 
Research  and  Development,  Research 
Triangle  Park,  NC  (NTIS  No.  PB  83-117739) 

Availability 

The  computer  code  is  available  on  diskette 
(as  PB  90-500802)  from  the  National 
Technical  Information  Service  (see  Section 
B.0). 

Abstract 

PAL-DS  is  an  acronym  for  this  point,  area, 
and  line  source  algorithm  and  is  a  method  of 
estimating  short-term  dispersion  using 
Gaussian-plume  steady-state  assumptions. 
The  algorithm  can  be  used  for  estimating 
concentrations  of  non-reactive  pollutants  at 
99  receptors  for  averaging  times  of  1  to  24 
hours,  and  for  a  limited  number  of  point, 
area,  and  line  sources  (99  of  each  type).  This 
algorithm  is  not  intended  for  application  to 
entire  urban  areas  but  is  intended,  rather,  to 
assess  the  impact  on  air  quality,  on  scales  of 
tens  to  hundreds  of  meters,  of  portions  of 
urban  areas  such  as  shopping  centers,  large 
parking^araas,  and  airports.  Level  terrain  is 
assumed.  The  Gaussian  point  source 
equation  estimates  concentrations  fnsm  point 
sources  after  determining  the  effective  height 
of  emission  and  the  upwind  and  crosswind 
distance  of  the  source  from  the  receptor. 
Numericid  integration  of  the  Gaussian  point 
source  equation  is  used  to  determine 
concentrations  from  the  four  types  of  line 
sources.  Subroutines  are  included  that 
estimate  concentrations  for  multiple  lane  line 
and  curved  path  sources,  special  line  sources 
(line  sources  with  endpoints  at  different 
heights  above  ground),  and  special  curved 
path  sources.  Integration  over  the  area 
source,  which  includes  edge  effects  from  the 
source  region,  is  done  by  considering  finite 
line  sources  perpendiciilar  to  the  vnnd  at 
intervals  upwind  from  the  receptor.  The 
crosswind  integration  is  done  anal3^ically: 
integration  upwind  is  done  numerically  by 
successive  approximations. 

The  PAL-DS  model  utilizes  Gaussian 
plimie-type  diffusion-deposibon  algorithms 
based  on  analytical  solutions  of  a  gradient- 
transfer  model.  The  PAL-DS  model  can  treat 
deposition  of  both  gaseous  and  suspended 
particulate  pollutants  in  the  plume  since 
gravitational  settling  and  dry  deposition  of 
the  particles  are  explicitly  accounted  for  The 


analytical  diffusion-deposition  expressions 
listed  in  this  report  ir  the  limit  when 
pollutant  settling  and  deposition  velocities 
are  zero,  they  reduce  to  the  usual  Gaussian 
plume  diffusion  algorithms  in  the  PAL 
model 

a.  Recommendations  for  Regulatory  Use 

PAL-DS  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
mode!  for  a  given  application,  PAL-DS  must 
be  executed  in  the  equivalent  mode. 

PAL— DS  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2,  that  P.^L-DS  is  more  appropriate  for  the 
sf)ecific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate  - 
for  the  application  should  be  used. 

b.  Input  Requirements 

Source  data:  point-sources — emission  rate, 
physical  stack  height,  stack  gas  temf>erature, 
stack  gas  velocity,  stack  diameter,  stack  gas 
volume  flow  c  oordinates  of  stack,  initial  Oy 
and  o,;  area  sources — source  strength,  size  of 
area  source,  coordinates  of  S.W.  comer,  and 
height  of  area  source;  and  line  sources — 
source  strength,  number  of  lanes,  height  of 
source,  coordinates  of  end  points,  initial  Oy 
and  Oi,  width  of  line  source,  and  width  of 
median.  Diurnal  variations  in  emissions  are 
permitted.  When  applicable,  the  settling 
velocity  and  deposition  velocity  are  also 
permitted. 

Meteorological  data:  wind  profile 
exponents,  anemometer  height,  wind 
direction  and  speed,  stability  class,  mixing 
height,  air  temperature,  and  hourly  variations 
in  emission  rate. 

Receptor  data:  receptor  coordinates. 

c.  Output 

Printed  output  includes: 

Hourly  concentration  and  deposition  flux 
for  each  source  type  at  each  receptor;  and 

Average  concentration  for  up  to  24  hours 
for  each  sotirce  type  at  each  receptor. 

d.  Type  of  Model 

PAL-DS  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

PAL-DS  may  be  used  to  model  non- 
reactive  pollutants. 

/.  Source-Receptor  Relationships 

Up  to  99  sources  of  each  of  6  source  types: 
p»oint,  area,  and  4  types  of  line  sources. 

Source  and  receptor  coordinates  are 
uniquely  defined. 

L'nique  stack  height  for  each  source. 

Coordinates  of  receptor  locations  are  user 
defined. 

g.  Plume  Behavior 

Bnggs  final  plume  rise  equations  are  used. 

Fumigation  and  downwash  are  not  treated. 

If  plume  height  exceeds  mixing  height. 
concentrations  are  assumed  equal  to  zero. 

Surface  concentrations  are  set  to  zero  when 
the  plume  centerline  exceeds  mixing  height. 

■*i  Horizontal  Winds 
User-supplied  hourly  wind  data  are  used. 
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Constant,  uniform  (steady-state)  wind  is 
assumed  within  each  hour.  Wind  is  assumed 
to  increase  with  height. 

i.  Vertical  Wind  Speeds 
Assumed  equal  to  zero. 

j.  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used  with  no  adjustments  made  for 
surface  roughness. 

Six  stability  classes  are  used. 

Dispersion  coefficients  (Pasquill-Gifford) 
axe  asstuned  based  on  a  3cm  roughness 
height. 

k.  Vertical  Dispersion 

Six  stability  classes  are  used. 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used;  no  further  adjustments  are 
made  for  variation  in  surface  roughness, 
transport  or  averaging  time. 

Multiple  reflection  is  handled  by 
summation  of  series  until  the  vertical 
standard  deviation  equals  1.6  times  mixing 
height.  Uniform  vertical  mixing  is  assumed 
thereafter. 

/.  Chemical  Transformation 

Not  treated. 

m.  Physical  Removal 

PAL-DS  can  treat  deposition  of  both 
gaseous  and  suspended  particulates  in  the 
plume  since  gravitational  settling  and  dry 
deposition  of  the  particles  are  explicitly 
accounted  for. 

n.  Evaluation  Studies 

None  Cited. 
B.14    Reactive  Plume  Model  (RPM-IV) 

Reference 

Environmental  Protection  Agency,  1993. 
Reactive  Plume  Model  IV  (RPM-IV)  User's 
Guide.  EPA  Publication  No.  EPA-i54/B-93- 
012.  US.  Environmental  Protection  Agency 
(ESRL),  Research  Triangle  Park,  NC.  (NTIS 
No.  PB  93-217412) 

Availability 

The  above  report  and  model  computer 
code  are  available  on  the  Support  Center  for 
Regulatory  Air  Models  Bulletin  Board 
System.  The  model  code  is  also  available  on 
diskette  (as  PB  96-502026)  from  the  National 
Technical  Information  Service  (see  Section 
B.O). 

Abstract 

The  Reactive  Plume  Model.  RPM-IV,  is  a 
computerized  model  used  for  estimating 
short-term  concentrations  of  primary  and 
secondary  reactive  pollutants  resulting  from 
single  or.  in  some  special  cases,  multiple 
sources  if  they  are  aligned  with  the  mean 
wind  direction.  The  model  is  caf)able  of 
simulating  the  complex  interaction  of  plume 
dispersion  and  non-linear  photochemistry.  If 
Carbon  Mechanism  FV'  (CBM-IV)  is  used, 
emissions  must  be  disaggregated  into  carbon 
bond  Classes  prior  to  modei  application.  The 
model  can  be  run  on  a  mainframe  computer, 
workstation  or  IBM-compatible  PC  wth  at 
least  2  megabytes  of  memory.  A  major  feature 
of  RPM-IV  is  Its  ability  to  interface  with 
input  and  output  files  from  EPA's  Regional 


Oxidant  Model  (ROM)  and  Urban  Airshed 
Model  (UAM)  to  provide  an  internally 
consistent  set  of  modeled  ambient 
concentrations  for  various  pollutant  species 

a.  Recommendations  for  Regulatory  Use 

There  is  no  specific  recommendation  at  the 
present  time.  RPM-TV  may  be  used  on  a  case- 
by<ase  basis. 

b.  Input  Requirements 

Source  data  requirements  are:  emission 
rates,  name,  and  molecular  weight  of  each 
species  of  pollutant  emitted;  ambient 
pressure,  ambient  temperature,  stack  height, 
stack  diameter,  stack  exit  velocity,  stack  gas 
temperature,  and  location. 

Meteorological  data  requirements  are:  wind 
speeds,  plume  vndths  or  stability  classes, 
photolytic  rate  constants,  and  plume  depths 
or  stability  classes. 

Receptor  data  requirements  are:  downwind 
distances  or  travel  times  at  which 
calculations  are  to  be  made. 

Initial  concentration  of  all  sf>ecies  is 
required,  and  the  specification  of  downwind 
ambient  concentrations  to  be  entrained  by 
the  plume  is  optional. 

c.  Output 

Short-term  concentrations  of  primary  and 
secondary  pollutants  at  either  user  specified 
time  increments,  or  user  specified  downwind 
distances. 

d.  Type  of  Model 

Reactive  Gaussian  plume  model. 

e.  Pollutant  Types 

Currently,  using  the  Carbon  Bond 
Mechanism  (CBM-IV),  34  species  are 
simulated  (82  reactions),  including  NO,  NO2, 
Oj,  SOj,  SO4,  five  categories  of  reactive 
hydrocarbons,  secondary  nitrogen 
compounds,  organic  aerosols,  and  radical 
species. 

/.  Source-Receptor  Relationships 

Single  point  source. 

Single  area  or  volume  source. 

Multiple  sources  can  be  simulated  if  they 
are  lined  up  along  the  wind  trajectory. 

Predicted  concentrations  are  obtained  at  a 
user  specified  time  increment,  or  at  user 
specified  downwind  distances. 

g.  Plume  Behavior 

Briggs  (1971)  plume  rise  equations  are 
used. 

h.  Horizontal  Winds 

User  specifies  wind  speeds  as  a  function  of 
time. 

;.  Vertical  Wind  Speed 

Not  treated. 

;.  Horizontal  Dispersion 

User  sjjecified  plume  widths,  or  user  may 
specify  stability  and  widths  will  be 
computed  using  Turner  (1969). 

k.  Vertical  Dispersion 

User  specified  plume  depths,  or  user  may 
specify  stability  in  which  case  depths  will  be 
calculated  using  Turner  (1969).  Note  that 
vertical  uniformity  in  plume  concentration  is 
asstmied. 


7.  Chemical  Transformation 

RPM-rV  has  the  flexibility  of  using  any 
user  input  chemical  kinetic  mechanism. 
Currently  it  is  run  using  the  chemistry  of  the 
Carbon  Bond  Mechanism,  CBM-4V  (Gary  at 
al,,  1988).  The  CBM-TV  mechanism,  as 
incorporated  in  RPM-IV,  utilizes  an  updated 
simulation  of  PAN  chemistry  that  includes  a 
peroxy-peroxy  radical  termination  reaction, 
significant  when  the  atmosphere  is  NOx- 
limited  (Gery  et  al.,  1989).  As  stated  above, 
the  current  CBM-IV  mechanism 
accommodates  34  species  and  82  reactions 
focusing  primarily  on  hydrocarbon/nitrogen 
oxides  and  ozone  photochemistry, 

m.  Physical  Removal 

Not  treated. 

n.  Evaluation  Studies 

Stewart,  D.A.  and  M-K  Liu,  1981. 
Development  and  Application  of  a  Reactive 
Plume  Model,  Atmospheric  Environment,  15: 
2377-2393. 

B.15    Shoreline  Dispersion  Model  (SDM) 
Reference 

PEI  Associates,  1988,  User's  Guide  to 
SDM-A  Shoreline  Dispersion  Model.  EPA 
Publication  No.  EPA-450/4-88-017.  U,S. 
Environmental  Protection  Agency,  Research 
Triangle  Park.  NC  (NTIS  No.  PB  89-164305) 

Availability 

The  model  code  is  available  on  the  Support 
Center  for  Regulatory  Air  Models  Bulletin 
Board  System  (see  Section  B.O). 

Abstract 

SDM  is  a  hybrid  multi-point  Gaussian 
dispersion  model  that  calculates  source 
imptact  for  those  hours  during  the  year  when 
fumigation  events  are  expected  using  a 
sp)ecial  fumigation  algorithm  and  the  MPTER 
regulatory  model  for  the  remaining  hours  (see 
Appendix  A). 

a.  Recommendations  for  Regulatory  Use 

SDM  may  be  used  on  a  case-by-case  basis 
for  the  following  applications: 

•  Tall  stationary  point  sources  located  at  a 
shoreline  of  any  large  body  of  water; 

•  Rural  or  uii>an  areas; 

•  Flat  terrain; 

•  Transport  distances  less  than  50  km; 

•  1-hour  to  1-year  averaging  times. 

b.  Input  Requirements 

Source  data:  location,  emission  rate, 
physical  stack  height,  stack  gas  exit  velocity, 
stack  inside  diameter,  stack  gas  temperature 
and  shoreline  coordinates. 

Meteorological  data:  hourly  values  of  mean 
wind  speed  within  the  Thermal  Internal 
Boundary  Layer  (TIBL)  and  at  stack  height; 
mean  potential  temperature  over  land  and 
over  water;  over  water  lapse  rate;  and  surface 
sensible  heat  flux  In  addition  to  these 
meteorological  data,  SDM  access  standard 
NWS  surface  and  upper  air  meteorological 
data  through  the  RAMMET  preprocessor. 

Receptor  data:  coordinates  for  each 
receptor. 

c.  Output 

Printed  output  includes  the  MPTER  model 
output  as  well  as:  special  shoreline 
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fumigation  applicability  report  for  each  day 
and  source:  high-five  tables  on  the  standard 
output  with  "F"  designation  next  to  the 
concentration  if  that  averaging  period 
includes  a  fumigation  event. 

d.  Type  of  Model 

SDM  is  hybrid  Gaussiafl  modeL 

e.  Pollutant  Types 

SDM  may  be  used  'o  model  ^ 

pollutants.  Settling  and  deposttkm: 
treated. 

/.  Source-Receptor  Relationships 

SDM  applies  user-specified  locations  of 
stationary  point  sources  and  receptors.  User 
input  stack  height,  shoreline  orientation  and 
source  characteristics  for  each  source.  No 
topographic  elevation  is  input;  flat  terrain  is 
assumed 

g.  Plume  Behavior 

SDM  uses  Briggs  (1975)  plume  rise  for  final 
nse,  SDM  does  not  treat  stack  tip  or  building 

downwash 

h.  Horizontal  Winds 

Constant,  uniform  fsteadv-sfate)  wrind  is 

assumed  for  an  hour  Straight  line  plume 
transport  is  assumed  to  ali  downwind 
distances  Separate  wind  speed  profile 
exponents  (EP,-\,  1980i  for  both  rural  and 
urtian  cases  are  assumed, 

/.  Vertical  Wind  Speed 

Vertical  wind  sf>eed  is  assumed  equal  to 
zero, 

;.  Horizontal  Dispersion 

For  the  fumigation  algorithm  coefficients 
based  on  Misra  (1980)  and  Misra  and 
McMillan  (1980)  are  used  for  plume  transpott 
In  stable  air  above  TIBL  and  based  on  Lamb 
(1978)  for  transport  in  the  unstable  air  below 
the  TIBL  An  effective  horizontal  dispersion 
coefficient  based  on  Misra  and  Onlock  (1982) 
is  used.  For  non fumigation  periods, 
algorithms  contained  in  the  MITER  model 
are  used  (see  Appendix  A). 

Jc,  Vertical  Dispersion 

For  the  fumigation  algorithm,  coefficients 
based  on  Misra  (1980)  and  Misra  and 
McMillan  (1980)  are  used. 

I.  Chemical  Transformation 

Chemical  transformation  is  not  included  in 
the  fumigation  algorithm. 

m.  Physical  Hemoval 

Physical  removal  is  not  explicitly  treated. 

n.  Evaluation  Studies 

Environmental  Protection  Agency,  1987. 
Analysis  and  Evaluation  of  Statistical  Coastal 
Fumigation  Models.  EPA  Publication  No, 
EPA-450/4-87-002.  U,S.  Environmental 
Protection  .Agency,  Research  Triangle  Park, 
NC,  (NTIS  PB  87-175519) 

8.16     SHORTZ 
Reference 

Bjorklund,  JR.  and  IF.  Bowers.  1982. 
Users  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs.  Volumes  I  and 
II  EPA  Publication  No,  EPA-903/9-82-O04a 


and  b.  U.S.  Environmental  Protection 
Agency,  R^on  ED,  Philadelphia,  PA. 

Availability 

The  computer  code  is  available  on  the 
Support  Center  for  Regulatory  Air  .Models 
Bulletin  Board  System  and  on  diskette  (as  PB 
96-501986)  from  the  National  Techmcai 
Information  Service  (see  Section  B.O). 

Abstract 

SHORTZ  utilizes  the  steadv  state  bivariate 
Gaussian  plume  formulation  for  both  urban 
and  rural  areas  in  flat  or  complex  terrain  to 
calculate  gnxmd-level  ambient  air 
concentrations.  The  model  can  calculate  1- 
hour,  2-hour,  3-hour  etc.  average 
concentrations  due  to  emissions  from  stacks, 
buildings  and  area  sources  for  up  to  300 
arbitrarily  placed  sounds.  The  output 
consists  of  total  concentration  at  each 
receptor  due  to  emissions  from  each  user- 
specified  source  or  group  of  sources, 
including  all  sources.  If  the  option  for 
gravitational  settling  is  invoked,  analysis 
cannot  be  accomplished  in  complex  terrain 
without  violating  mass  continuity. 

a.  Recommendations  for  Regulatory  Use 

SHORTZ  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  SHORTZ  must 
be  executed  in  the  equivalent  mode. 

SHORTZ  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2,  that  SHORTZ  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 

b.  Input  Requirements 

Source  data  requirements  are:  for  f>oint, 
building  or  area  sources,  location,  elevation, 
total  emission  rate  (optionally  classified  by 
gravitational  settling  velocity)  and  decay 
coefficient;  for  stack  sources,  stack  height, 
effluent  temperature,  effluent  exit  velocity, 
stack  radius  (inner),  actual  volumetric  flow 
rate,  and  ground  elevation  (optional);  for 
building  sources,  height,  length  and  width, 
and  orientation;  for  area  sources, 
characteristic  vertical  dimension,  and  length, 
width  and  orientation. 

Meteorological  data  requirements  are:  wind 
speed  and  measurement  height,  wind  profile 
exponents,  wind  direction,  standard 
deviations  of  vertical  and  horizontal  wind 
directions,  (i.e.,  vertical  and  lateral  turbulent 
intensities),  mixing  height,  air  temperature, 
and  vertical  potential  temp)erature  gradient. 

Receptor  data  requirements  are: 
coordinates,  ground  elevation. 

c.  Output 

Printed  output  includes  total  concentration 
due  to  emissions  from  user-specified  source 
groups,  including  the  combined  emissions 
irom  all  sources  (with  optional  allowance  for 
depletion  by  deposition). 

d.  Type  of  Model 

SHORTZ  is  a  Gaussian  plume  model. 


e.  Pollutant  Types 

SHORTZ  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  of 
particulates  are  treated, 

/.  Source- Receptor  Relationships 

User  specified  locations  for  sources  and 
receptors  are  used. 

Receptors  are  assumed  to  be  at  ground 
level. 

g.  Plume  Behavior 

Plume  rise  equations  of  BjorkJund  and 
EJowers  (1982)  are  used 

Stack  tip  downwash  (BjorkJund  and 
Bowers,  1982)  is  included 

All  plumes  move  horizontally  and  will 
fully  intercept  elevated  terrain 

Plumes  above  mixing  height  are  ignored. 

Perfect  reflection  at  mixing  height  is 
assumed  for  plumes  below  the  mixing  height. 

Plume  rise  is  limited  when  the  mean  wind 
at  stack  height  approaches  or  exceeds  stack 
exit  velocity 

Perfect  reflection  at  ground  is  assumed  for 
pollutants  with  no  settling  velocity. 

Zero  reflection  at  ground  is  assumed  for 
pollutants  with  finite  settling  velocity. 

Tilted  plume  is  used  for  pollutants  with 
settling  velocity  specified.  Buoyancy-induced 
dispersion  (Briggs,  1972)  is  included. 

h.  Horizontal  Winds 

Winds  are  assumed  homogeneous  and 

steady-state 

Wind  speed  profile  exponents  are 
functions  of  both  stability  class  and  wind 
speed   Default  values  are  specified  in 
Bjorkiund  and  Bowers  (1982). 

i.  Vertical  Wind  Speed 

Vertical  winds  are  assumed  equal  to  zero. 

j.  Horizontal  Dispersion 

Horizontal  plume  size  is  derived  from 
input  lateral  turbulent  intensities  using 
adjustments  to  plume  height,  and  rate  of 
plume  growth  with  downwind  distance 
specified  in  Bjorkiund  and  Bowers  (1982). 

Jc.  Vertical  Dispersion 

Vertical  plume  size  is  derived  from  input 
vertical  turbulent  intensities  using 
adjustments  to  plume  height  and  rate  of 
plume  growth  with  downwind  distance 
specified  in  Bjorkiund  and  Bowers  (1982). 

1.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Time  constant  is  input  by 
the  user. 

m.  Physical  Removal 

Settling  and  deposition  of  particulates  are 
treated. 

n.  Evaluation  Studies 

Bjorkiund,  J.R  and  J.F.  Bowers,  1982. 
User's  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs  ElPA 
Publication  No  EP.A-903/?^-82-OO4   EPA 
Environmental  Protection  .\gencv.  Region  III, 
Philadelphia,  PA 

Wackter,  D,  and  R  Londergan.  1984, 
Evaluation  of  Cxjmplex  Terrain  .\ir  Quality 
Simulation  Models.  EPA  Publication  No, 
EPA-450/4-84-017  U,S.  Environmental 
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Protection  Agencv.  Research  Triangle  Park, 
NC. 

B.17    Simple  Line-Source  Model 
Reference 

Chock,  D.P.,  1980.  User's  Guide  for  the 
Simple  Line-Source  Model  for  Vehicle 
Exhaust  Dispersion  Near  a  Road.  Ford 
Research  Laboratory,  Dearborn,  MI. 

Availability 

Copies  of  the  above  reference  are  available 
without  charge  from:  Dr.  D.P.  Chock,  Ford 
Research  Laboratory.  P.O.  Box  2053;  MD- 
3083.  Dearborn,  MI  48121-2053.  The  short 
model  algorithm  is  contained  in  the  User's 
Guide. 

Abstract 

The  Simple  Line-Soture  Model  is  a  simple 
steady-state  Gaussian  plume  model  which 
can  be  used  to  determine  hourly  (or  half- 
hourly)  averages  of  exhaust  concentrations 
within  100m  from  a  roadway  on  a  relatively 
flat  terrain.  The  model  allows  for  plume  rise 
due  to  the  heated  exhaust,  which  can  be 
important  when  the  crossroad  wind  is  very 
low.  The  model  also  utilizes  a  new  set  of 
vertical  dispersion  parameters  which  reflects 
the  influence  of  traffic-induced  turbulence. 

a.  Recommendations  for  Regulatory  Use 

The  Simple  Line-Source  Model  can  be 
used  if  it  can  be  demonstrated  to  estimate 
concentrations  equivalent  to  those  provided 
by  the  preferred  model  for  a  given 
application.  The  model  must  be  executed  in 
the  equivalent  mode. 

The  Simple  Line-Source  Model  can  be 
used  on  a  case-by-case  basis  in  lieu  of  a 
preferred  model  if  it  can  be  demonstrated, 
using  criteria  in  Section  3.2,  that  it  is  more 
appropriate  for  the  specific  application.  In 
this  case  the  model  options/modes  which  are 
most  appropriate  for  the  application  should 
be  used. 

b.  Input  Requirements 

Source  data  requirements  are:  emission 
rate  per  unit  length  per  lane,  the  number  of 
lanes  on  each  road,  distances  from  lane 
centers  to  the  receptor,  source  and  receptor 
heights. 

Meteorological  data  requirements  are: 
buoyancy  flux,  ambient  stability  condition, 
ambient  wind  and  its  direction  relative  to  the 
road. 

Receptor  data  requirements  are:  distance 
and  height  above  ground. 

c.  Output 

Printed  output  includes  hourly  or  (half- 
hourly)  concentrations  at  the  receptor  due  to 
exhaust  emission  from  a  road  (or  a  system  of 
roads  by  summing  the  results  from  repeated 
model  applications). 

d.  Type  of  Model 

The  Simple  Line-Source  Model  is  a 
Gaussian  plume  model. 

e.  Pollutant  Types 

The  Simple  Line-Source  Model  can  be 
used  to  model  primary  pollutants.  Settling 
and  deposition  are  not  treated. 


/.  Source-Receptor  Relationship 

The  Simple  Line-Source  Model  treats 
arbitrary  location  of  line  sources  and 
receptors. 

g.  Plume  Behavior 

Plume-rise  formula  adequate  for  a  heated 
line  source  is  used. 

h.  Horizontal  Winds 

The  Simple  Line-Source  Model  uses  user- 
supplied  hourly  (or  half-hourly)  ambient 
wind  speed  and  direction.  The  wind 
measurements  are  from  a  height  of  5  to  10m. 

J.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

;.  Dispersion  Parameters 

Horizontal  dispersion  parameter  is  not 
used. 

k.  Vertical  Dispersion 

A  vertical  dispersion  parameter  is  used 
which  is  a  function  of  stability  and  wind- 
road  angle.  Three  stability  classes  are  used: 
unstable,  neutral  and  stable.  The  parameters 
take  into  account  the  effect  of  traffic- 
generated  turbulence  (Chock,  1980). 

1.  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated. 
71.  Evaluation  Studies 

Chock,  D.P.,  1978.  A  Simple  Line-Source 
Model  for  Dispersion  Near  Roadways. 
Atmospheric  Environment,  12:  823-629. 

Sistla,  G.,  P.  Samson,  M.  Keenan  and  S.T. 
Rao,  1979.  A  Study  of  Pollutant  Dispersion 
Near  Highways.  Atmospheric  Environment, 
13:  669-685. 

B.18    SLAB 
Reference: 

Ermak,  D.L.,  1990.  User's  Manual  for 
SLAB:  An  Atmospheric'Dispersion  Model  for 
Denser-than-Air  Releases  (UCRL-MA- 
105607),  Lawrence  Livermore  National 
Laboratory. 

Availability 

The  computer  code  can  be  obtained  from: 
Energy  Science  and  Technology  Center,  P.O. 
Box  1020,  Oak  Ridge,  TN  37830,  Phone  (615) 
576-2606. 

The  User's  Manual  (as  DE  91-008443)  can 
be  obtained  from  the  National  Technical 
Information  Service.  The  computer  code  is 
also  available  on  the  Supp)ort  Center  for 
Regulatory  Air  Models  Bulletin  Board  System 
(Public  Upload/  E)ownload  Area;  see  Section 
BO.) 

Abstract 

The  SLAB  model  is  a  computer  model,  PC- 
based,  that  simulates  the  atmospheric 
dispersion  of  denser-than-air  releases.  The 
types  of  releases  treated  by  the  model  include 
a  ground-level  evaporating  pool,  an  elevated 
horizontal  jet,  a  stack  or  elevated  vertical  jet 
and  an  instantaneous  volume  source.  All 
sources  except  the  evaf>orating  f>ool  may  be 
characterized  as  aerosols.  Only  one  type  of 


release  can  be  processed  in  any  individual 
simulation.  Also,  the  model  simulates  only 
one  set  of  meteorological  conditions; 
therefore  direct  application  of  the  model  over 
time  periods  longer  than  one  or  two  hours  is 
not  reconmiended. 

a.  Recommendations  for  use 

The  SLAB  model  should  be  used  as  a 
refined  model  to  estimate  sp>atial  and 
temporal  distribution  of  short-term  ambient 
concentration  (e.g.,  1-hour  or  less  averaging 
times)  and  the  exp)ected  area  of  exposure  to 
concentrations  above  specified  threshold 
values  for  toxic  chemical  releases  where  the 
release  is  suspected  to  be  denser  than  the 
ambient  air. 

b.  Input  Requirements 

The  SLAB  model  is  executed  in  the  batch 
nuxle.  Data  are  input  directly  from  an 
external  input  file.  There  are  29  input 
parameters  required  to  run  each  simulation. 
These  parameters  are  divided  into  5 
categories  by  the  user's  guide:  source  type, 
source  properties,  spill  properties,  field 
properties,  and  meteorological  p>arameters. 
The  model  is  not  designed  to  accept  real-time 
meteorological  data  or  convert  units  of  input 
values.  Chemical  property  data  are  not 
available  within  the  model  and  must  be  input 
by  the  user.  Some  chemical  and  physical 
property  data  are  available  in  the  user's 
guide. 

Source  type  is  chosen  as  one  of  the 
following:  evap>orating  pool  release, 
horizontal  jet  release,  vertical  jet  or  stack 
release,  or  instantaneous  or  short  duration 
evaporating  pool  release. 

Source  property  data  requirements  are 
physical  and  chemical  properties  (molecular    ' 
weight,  vap>or  heat  capacity  at  constant 
pressure:  boiling  point;  latent  heat  of 
vaporization;  liquid  heat  capwcity;  liquid 
density;  saturation  pressure  constants],  and 
initial  liquid  mass  fraction  in  the  release. 

Spill  properties  include:  source 
temperature,  emission  rate,  source 
diitaensions,  instantaneous  source  mass, 
release  duration,  and  elevation  above  ground 
level. 

Required  field  properties  are:  desired 
concentration  averaging  time,  maximum 
downwind  distance  (to  stop  the  calculation), 
and  four  separate  heights  at  which  the 
concentration  calculations  are  to  le  made. 

Meteorological  parameter  requirements  are: 
ambient  measurement  height,  ambient  wind 
speed  at  designated  ambient  measurement 
height,  ambient  temperature,  surface 
roughness,  relative  humidity,  atmospheric 
stability  class,  and  inverse  Monin-t^ukhov 
length  (optional,  only  used  as  an  input 
parameter  when  stability  class  is  unknown). 

c.  Output 

No  graphical  outpnit  is  generated  by  the 
current  veraion  of  this  program.  The  output 
print  file  is  automatically  saved  and  must  be 
sent  to  the  appropriate  printer  by  the  user 
after  program  execution.  Printed  output 
includes  in  tabular  form: 

Listing  of  model  input  data; 

Instantaneous  spatially-averaged  cloud 
parameters — time,  downwind  distance, 
magnitude  of  peak  concentration,  cloud 
dimensions  (including  length  for  puff-type 
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simulations),  volume  (or  mole)  and  mass 
fractions,  downwind  velocity,  vapor  mass 
fraction,  density,  temperature,  cloud  velocity, 
vapKDr  fraction  water  content,  gravity  flow 
velocities,  and  entrainment  velocities; 

Time-averaged  cloud  parameters — 
parameters  which  mav  be  asea  e.xteraally  to 
calculate  time-averagea  concentrations  at  any 
location  within  the  simulation  domain 
(tabulated  as  functions  of  downwind 
distance); 

Time-averaged  concentration  values  at 
plume  centerline  and  at  five  off-centerline 
distances  (off-centerhne  distances  are 
multiples  of  the  effective  cloud  half-width, 
which  vanes  as  a  function  of  downwind 
distance!  at  four  user-specified  heights  and  at 
the  height  of  the  plume  centerline. 

d.  Type  of  Model 

As  described  bv  Ermak  '1989),  transport 
and  dispjersion  are  cakuiated  bv  solving  the 
conservation  equations  for  mass,  species, 
energy,  and  momentum,  with  the  cloud  being 
modeled  as  either  a  steady-state  plume,  a 
transient  pufl.  or  a  combination  of  both, 
depending  on  the  duration  of  the  release.  In 
the  steady-state  plume  mode,  the  crosswind- 
averaged  conservation  equations  irv  solved 
and  all  variables  depend  onlv  on  tne 
downwind  distance  In  the  transient  puff 
mode,  the  volume-averaged  conser-'ation 
equations  are  solved,  and  ali  variables 
depend  only  on  the  downwind  travel  time  of 
the  puff  center  of  mass  Time  is  related  to 
downwind  distance  by  the  neight-averaged 
ambient  wind  speed.  The  basic  ronservation 
equations  are  solved  via  a  numerical 
integration  scheme  in  space  and  time. 

e  Pollutant  T\-pes 

Pollutants  are  assumed  to  be  non-reactive 
and  non-depositing  dense  gases  or  liquid- 
vapor  mixtures  (aerosoisj  Surface  heat 
transfer  and  water  vapor  flux  are  also 
included  in  the  model. 

/.  Source-Receptor  Relationships 

Only  one  source  can  be  modeled  at  a  time. 

There  is  no  limitation  to  the  number  of 
receptors,  the  downwmd  receptor  distances 
are  mtemally-calc-ulated  by  the  model.  The 
SLAB  calculation  is  carried  out  up  to  the 
user-specified  maximum  downwind 
distance. 

The  model  contains  submodels  for  the 
source  characterization  of  evaporating  pools, 
elevated  vertical  or  horizontal  jets,  and 
instantaneous  volume  sources. 

g.  Plume  Behavior 

Plume  rra)ec:torv  and  dispersion  is  based 
on  crosswind-averaged  mass,  species,  energy, 
and  momentum  balance  equations. 
Surrounding  terrain  is  aacumed  to  be  flat  and 
of  uniform  surface  roughness.  No  obstacle  or 
building  effects  are  taken  into  account 

h.  Horizontal  Winds 

A  power  law  approximation  of  the 
logarithmic  velocity  profile  which  accounts 
for  stability  and  surface  roughness  is  uaed. 

/.  Vertical  Wind  Speed 
.Sot  treated. 
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/.  Vertical  Dispersion 

The  crosswind  dispersion  parameters  are 
calculated  from  formulas  reported  by  Morgan 
et  al.  (1983),  which  are  based  on 
experimental  data  from  several  sources.  The 
formulas  account  for  enti^inment  due  to 
atmospheric  turbulence,  surface  friction. 
thermal  convection  due  to  ground  heating, 
differential  motion  between  the  air  and  the 
cloud,  and  damping  due  to  stable  density 
stratification  within  the  cloud. 

Jc.  Horizontal  Dispersion 

The  horizontal  dispersion  parameters  are 
calculated  from  formulas  similar  to  those 
described  for  vertical  dis(>ersion,  also  from 
the  work  of  Morgan  et  al.  (1983). 

/.  Chemicai  Transformation 

The  thermodynamics  of  the  mixing  of  the 
dense  gas  or  aerosol  with  ambient  air 
(including  water  vap<»')  are  treated.  The 
relationship  between  the  vapor  and  liquid 
fractions  within  the  cloud  is  treated  using  the 
local  thermodynamic  equilibrium 
approximation.  Reactions  of  released 
chemicals  with  water  or  ambient  air  are  not 
treated. 

m.  Physical  Removal 

Not  treated. 

n.  Evaluation  Studies 

Blewitt.  D.N..  J.F.  Yohn  and  D.L  Ermak, 
1987.  An  Evaluation  of  SLAB  and  DEGADIS 
Heavy  Gas  Dispersion  Models  Using  the  HF 
Spill  Test  Data.  Proceedings,  AlChE 
International  Conference  on  Vapor  Cloud 
Modeling,  Boston,  MA,  November,  pp.  5&- 
80. 

Ennak,  D.L.,  S.T.  Chan,  D  L.  Morgan  and 
LK.  Morris,  1982.  A  Comparison  of  Dense 
Gas  Dispersion  Model  Simulations  with 
Burro  Series  LNG  Spill  Test  Results.  J.  Haz. 
Matls,  6: 129-160. 

Zapert,  ).G.,  R.J.  Londergen  and  H.  Thistle, 
1991.  Evaluation  of  Dense  Gas  Simulation 
Models.  EPA  Publication  No.  EPA-450/4- 
90-018.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC. 

B.19    WYNDvalley  Model 
Reference 

Harrison,  Halstead,  1992,  "A  User's  Guide 
to  WYNDvalley  3.11,  an  Eulerian-Grid  Air- 
Quality  Dispersion  Model  with  Versatile 
Boundaries,  Sources,  and  Winds,"  WYNDsoft 
Inc.,  Mercer  Island,  WA 

Availability 

Copies  of  the  user's  guide  and  the 
executable  model  computer  codes  an 
available  at  a  cost  of  $295.00  from: 
WYNDsoft,  Incorporated.  6333  77th  Avenue, 
Mercer  Island,  WA  98040,  Phone:  (206)  232- 
1819. 

Abstract 

WYNDvalley  3.11  is  a  multi-layer  (up  to 
five  vertical  layers)  Eulerian  grid  dispersion 
model  that  permits  users  flexibility  in 
defining  borders  around  the  areas  to  be 
modeled,  the  boundary  conditions  at  these 
borders,  the  intensities  and  locations  of 
emissions  sources,  and  the  winds  and 
difiiisivities  that  affect  the  dispersion  of 


atmospheric  pollutants.  The  model's  output 
includes  gridded  contour  plots  of  pollutant 
concentrations  for  the  highest  brief  episodes 
(during  any  single  time  step),  the  highest  and 
second-highest  24-hour  averages,  averaged 
dry  and  wet  deposition  fluxes,  and  a  colored 
"movie"  showing  evolving  disf)ersal  of 
pollutant  concentrations,  together  with 
temporal  plots  of  the  concentrations  at 
specified  receptor  sites  and  statistical 
inference  of  the  probabilities  that  standards 
will  be  exceeded  at  those  sites.  WYNEKalley 
is  implemented  on  IBM  compatible 
microcomputers,  with  interactive  data  input 
and  color  graphics  display 

a.  Recommendations  for  Regulatory  Use 

WYNDvalley  may  be  used  on  a  case-by- 
case  basis  to  estimate  concentrations  during 
valley  stagnation  periods  of  24  hours  or 
longer.  Recommended  inputs  are  listed 
below. 


Vanabte 

r — 

Recommended  value 

Horizontal  cell  dinrien- 

250  to  500  meters. 

sion 

Vertical  layers 

3  to  5. 

Layer  depth  

50  to  1(X3  meters. 

Background  (internal 

Zero  (tjackground 

to  model). 

should  be  added 

externally  to  model 

estimates). 

Lateral  nneander  ve- 

Default 

locity  . 

Ditfusivities  

Default. 

Ventilation  paranneter 

Default 

(upper  boundary 

(x»ndftion). 

Dry  deposition  veloc- 

Zero (site-specific). 

ity. 

Washout  ratio  

Zero  (site-specific). 

fa.  Input  Requirements 

Input  data,  including  model  options, 
modeling  domain  boundaries,  boundary 
conditions,  receptor  locations,  source 
locations,  and  emission  rates,  may  be  entered 
interactively,  or  through  existing  template 
files  from  a  previous  run.  Meteorological 
data,  including  wind  speeds,  wind 
directions,  rain  rates  (optionally,  for  wet 
deposition  calculations),  and  time  of  day  and 
year,  may  be  of  arbitrary  time  increment 
(usually  an  hour)  and  are  entered  into  the 
model  through  an  externa!  meteorological 
data  file.  Optionally,  users  may  sp)ecify 
diffusivities  and  upper  boundary  conditions 
for  each  time  increment.  Source  emission 
rates  may  be  constant  or  modulated  on  a 
daily,  weekly,  and/or  seasonal  basis. 

c.  Output 

Output  from  WYNDvalley  includes 
gridded  contour  maps  of  the  highest 
pollutant  concentrations  at  each  time  step 
and  the  highest  and  second-highest  24-hour 
average  concentrations.  Output  also  includes 
the  deposition  patterns  for  wet.  dry,  and  total 
fluxes  of  the  pollutants  to  the  surface, 
integrated  over  the  simulation  period.  A 
running  "movie"  of  the  concentration 
patterns  is  displayed  on  the  screen  (with 
optional  printout)  as  they  evolve  during  the 
sunulation.  Output  files  include  tables  of 
daily-averaged  pollutant  concentrations  at 
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every  modeled  grid  cell,  and  ofliourly 
concentrations  at  up  to  eight  specified 
receptors.  Statistical  analyses  are  performed 
on  the  hourly  and  daily  data  to  estimate  the 
probabilities  that  specified  levels  will  be 
exceeded  more  than  once  during  an  arbitrary 
number  of  days  with  similar  weather. 

d.  Type  of  Model 

WYNDvalley  is  a  three  dimensional 
Eulerian  grid  model. 

e.  Pollutant  Types 

WY^fDvalley  may  be  used  to  model  any 
inert  pollutant. 

/.  Source-Receptor  Relationships 

Source  and  receptors  may  be  located 
anywhere  within  tne  user-defined  modeling 
domain.  All  point  and  area  sources,  or 
portions  of  an  area  source,  within  a  given 
grid  cell  are  summed  to  define  a 
representative  emission  rate  for  that  cell. 
Concentrations  are  calculated  for  each  and 
every  grid  cell  in  the  modeling  domain.  Up 
to  eight  grid  cells  may  be  selected  as 
receptors,  for  which  time  histories  of 
concentration  and  deposition  fluxes  are 
determined,  and  probabilities  of  exceedance 
are  calculated. 

g.  Plume  Behavior 

Emissions  for  buoyant  point  sources  are 
placed  by  the  user  in  a  grid  cell  which  best 
reflects  the  exp>ected  effective  plume  height 
during  stagnation  conditions.  Five  vertical 
layers  are  available  to  the  user. 

h.  Horizontal  Winds 

During  each  time  step  in  the  model,  the 
winds  are  assumed  to  be  uniform  throughout 
the  modeling  domain.  Numerical  diffusion  is 
minimized  in  the  advection  algorithm.  To 
account  for  terrain  effects  on  winds  and 
dispersion,  an  ad  hoc  algorithm  is  employed 
in  the  model  to  distribute  concentrations 
near  boundaries. 

J.  Vertical  Wind  Speed 

Winds  are  assiuned  to  be  constant  with 
height. 

;.  Horizontal  Dispersion 

Horizontal  eddy  difiusion  coefficients  may 
be  entered  explicitly  by  the  user  at  every  time 
step.  Alternatively,  a  default  algorithm  may 
be  invoked  to  estimate  these  coefficients  from 
the  wind  velocities  and  their  variances. 

k.  Vertical  Dispersion 

Vertical  eddy  difiusion  coefficients  and  a 
top-of-model  boundary  condition  may  be 
entered  explicitly  by  the  user  at  every  time 
step.  Alternatively,  a  default  algorithm  may 
be  invoked  to  estimate  these  coefficients  from 
the  horizontal  wind  velocities  and  their 
variances,  and  from  an  empirical  time-of-day 
correction  derived  from  tempwrature  gradient 
measurements  and  Monin-Obukhov 
similarities. 

/.  Chemical  Transformation 

Chemical  transformation  is  not  explicitly 
treated  by  WYNDvalley. 

m.  Physical  Removal 

WYNDvalley  optionally  simulates  both  wet 
and  dry  deposition.  £}ry  deposition  is 


proportional  to  concentration  in  the  lowest 
layer,  while  wet  deposition  is  proportional  to 
rain  rate  and  concentration  in  each  layer. 
Ajjpropriate  coefficients  (deposition 
velocities  and  washout  ratios)  are  input  by 
the  user. 

n.  Evaluation  Studies 

Harrison,  H.,  G.  Pade,  C.  Bowman  and  R. 
Wilson,  1990.  Air  Quality  During 
Stagnations:  A  Comparison  of  RAM  and 
WYNDvalley  with  PM-10  Measurements  at 
Five  Sites.  Journal  of  the  Air  &  Waste 
Management  Association,  40:  47-52. 

Maykut,  N.  et  al.,  1990.  Evaluation  of  the 
Atmospheric  Deposition  of  Toxic 
Contaminants  to  Puget  Sound,  State  of 
Washington,  Puget  Sound  Water  Quality 
Authority,  Seattle,  WA. 

Yoshida,  C,  1990.  A  Comparison  of 
WYNDvalley  Versions  2.12  and  3.0  with  PM- 
10  Measurements  in  Six  Cities  in  the  Pacific 
Northwest.  Lane  Regional  Air  Pollution 
Authority,  Springfield,  OR. 
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Appendix  C  to  Appendix  W  of  Part  51 — 
Example  Air  Quality  Analytic  Checklist 

Co     Introduction 

This  checklist  recommends  a  standardized 
set  of  data  and  a  standard  basic  ievel  of 

Anfllv«i«  npfwifwi  for  PSD  annlirannns  anH  SIP 
revisions.  The  checklist  implies  a  level  of 
detail  required  to  assess  both  PSD  increments 
and  the  NAAQS  Individual  cases  may 
require  more  or  less  information  and  the 
Regional  Meteorologist  should  be  con.sulted 
at  an  early  stage  m  the  development  of  a  data 
base  for  a  modeling  analysis 

At  pre-application  meetings  between 
source  owner  and  reviewing  authority,  this 
checklist  should  prove  useful  in  developing 
a  consensus  on  the  data  base,  modeling 
techniques  and  overall  technical  approach 
pnor  to  the  actual  analyses.  Such  ag^reement 
will  help  avoid  misunderstandings 
concerning  the  final  results  and  may  reduce 
the  later  need  for  additional  analyses 

EXAMPl£  AIR  QUAUTY  ANALYSIS 
CHECKUST 

1  Source  location  map(s)  showing  location 
with  respect  to 

•  Urban  areas  - 

•  PSD  Class  I  areas 

•  Nonattamment  areas  ^ 

•  Topographic  features  (terrain,  lakes,  river 
valleys,  etc.)  ^ 

•  Other  major  existing  sources  ^ 

•  Other  major  sources  subject  to  PSD 
requirements 

•  .NWS  meteorological  observations 
(surface  and  upjser  air) 

•  On-site/ local  meteorologK  al 
observations  (surface  and  upper  air) 

•  State/local/on-site  air  quality  monitoring 
locations ' 

•  Plant  layout  on  a  topographic  map 
covering  a  1km  radius  of  the  source  with 
information  sufficient  to  determine  GEP  stack 
heights 

2.  Information  on  urban/rural 
characteristics: 

•  Land  use  within  3km  o:  source  classified 
according  to  Auer  (1978):  Correlation  of  land 
use  and  cover  with  meteorological  anomalies. 
Journal  of  .Applied  .Meteorology,  17:  636-643. 


•  Population 
->  total 

->  density 

•  Based  on  ciirrent  guidance  determination 
of  whether  the  area  should  be  addressed 
using  urban  or  rural  modeling  methodology 

3.  Emission  inventory  and  operating/' 
design  parameters  for  major  sources  within 
region  of  significant  impact  of  proposed  site 
(same  as  required  for  applicant] 

•  Actual  and  allowable  annual  emission 
rates  (g/s)  and  operating  rates  ^ 

•  Maximum  design  load  short-term 
emission  rate  (g/s)' 

•  Associated  emissions/stack 
characteristics  as  a  function  of  load  for 
maximum,  average,  and  nominal  ojjerating 
conditions  if  stack  height  is  less  than  GE?  or 
located  in  complex  terrain.  Screening 
analyses  as  footnoted  above  or  detailed 
analyses,  if  necessary,  must  b«  employed  to 
determine  the  constraining  load  condition 
(e.g.,  50%,  75%,  or  100%  load)  to  be  relied 
upon  in  the  short-term  modeling  analysis. 

—location  (UTM's) 

— height  of  stack  (m)  and  grade  level  above 
MSL 
— stack  exit  diameter  (m) 
— exit  velocity  (m/s) 
— exit  temperature  CK) 

•  Area  souroe  emissions  (rates,  size  of  area, 
height  of  area  source)^ 

•  Location  and  dimensions  of  buildings 
(plant  layout  drawing) 

— to  determine  GEP  stack  height 
— to  determine  potential  building 

downwash  considerations  for  stack  heights 

less  than  GEP 

•  Associated  piarameters 

— boiler  size  (megawatts,  pounds/hr. 
steam,  fuel  consumption,  etc.) 

— boiler  parameters  (%  excess  air,  boiler 
type,  type  of  firing,  etc.) 

—operating  conditions  (jwUutant  content 
in  fuel,  hours  of  operation,  capacity  factor,  % 
load  for  winter,  summer,  etc.) 

— p)ollutant  control  equipment  parameters 
(design  efficiency,  operation  record,  e,g.,  can 
it  be  bypassed?,  etc) 

•  AjJticipated  growth  changes 

4.  Air  quality  monitoring  data 

•  Sunmiary  of  existing  observations  for 
latest  five  years  (including  any  additional 
quality  assured  measured  data  which  can  be 
obtained  fiom  any  state  or  local  agency  or 
company)  * 

•  Comparison  with  standards 

•  Discussion  of  background  due  to 
uninventoried  sources  and  contributions 
from  outside  the  inventoried  area  and 
description  of  the  method  used  for 
determination  of  background  (should  be 
consistent  with  the  Guideline) 

5.  Meteorological  data: 

•  Five  consecutive  years  of  the  most  recent 
representative  sequential  hourly  National 


Weather  Service  (NWS)  data,  or  one  or  more 
years  of  hourly  sequential  on-site  data 

•  Discussion  of  meteorological  conditions 
observed  (as  applied  or  modified  for  the  site- 
specific  area,  i,e.,  identify  ptossible  variations 
due  to  difference  between  the  monitoring  site 
and  the  specific  site  of  the  source) 

•  Discussion  of  topographic/land  use 
influences 

6.  Air  quality  modeling  analyses: 

•  Model  each  individual  year  for  which 
data  are  available  with  a  recommended 
model  or  model  demonstrated  to  be 
acceptable  on  a  case-by-case  basis 

— urban  dispersion  coefficients  for  urban 
areas 

— rural  dispersion  coefficients  for  rural 
areas 

•  Evaluate  downwash  if  stack  height  is  less 
than  GEP 

•  Define  worst  case  meteorology 

•  Determine  background  and  document 
method 

— long-term 
— short-term 

•  Provide  topwDgraphic  map(s)  of  receptor 
network  with  respect  to  location  of  all 
sources 

•  Follow  current  guidance  on  selection  of 
receptor  sites  for  refined  analyses 

•  Include  receptor  terrain  heights  (if 
applicable)  used  in  analyses 

•  Compare  model  estimates  with 
measurements  considering  the  upper  ends  of 
the  frequency  distribution 

•  Determine  extent  of  significant  impact; 
provide  maps 

•  Define  areas  of  maximum  and  highest. 
second-highest  impacts  due  to  applicant 
source  (refer  to  format  suggested  in  Air 
Quality  Summary  Tables) 

-  >  long-term 

-  >  short-term 

7.  Comparison  with  acceptable  air  quality 
levels: 

•  NAAQS 

•  PSD  increments 

•  Emission  offset  impacts  if  nonattainment 

8.  Documentation  and  guidelines  for 
modeling  methodology: 

•  Follow  guidance  documents 

-  >  Appendix  W  to  40  CFR  Part  51 

->  "Screening  Procedures  for  Estimating 
the  .Air  Quality  Impact  of  Stationary  Sources, 
Revised"  (EPA-^50/R-92-019).  1992 

->  'Guideline  for  Determination  of  Good 
Engineering  Practice  Stack  Height  (Technical 
Support  Document  for  the  Stack  Height 
Regulations)'  (EPA-450/4-8O-023R),  1985 

->  "Ambient  Monitoring  Guidelines  for 
PSD"  (EPA-450/4-87-0071,  1987 

-  >  Applicable  sections  of  40  CFK  Parts  51 
and  52. 
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The    Screflning  Procedures  for  Estimating  the 
Air  Quality  Impact  of  Sta!iona.''v  Sources.  Revised", 
October  1992  (EP.^-450/R-9;-0',9|.  should  be  lued 
as  a  screening  >ool  to  detonr.ine  wtietber  mixMiag 


analyses  are  required.  Screening  procedures  should 
be  refined  by  tiie  user  to  be  site/problem  specific 

^  Within  SOkm  or  distance  to  which  source  has  a 
significant  impact,  wbichevef  is  less. 


'  Particuiate  emissions  should  be  specified  as  a 
function  of  particulate  diameter  and  density  ranges. 
*  See  footnote  2  of  this  Appendix  C 
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Air.  Quality  Summary— For  New  Source  Alone 


Highest 


Highest 
Zdhigh 


Highest 


Highest 

2d  high 


Annual 


Pollutant: . 
Concentration  due  to  modeled  source 

SacKQf ound  concentration  (ng/rtV>)  

'  ta   : :  Tcentration  (ng/m')  

^ecept )'    distance    (km)    (or    UTM 

•^■•ast.'x; 
Receptof     direction     ("")     (or     UTM 

northing). 

Receptor  elevation  (m)  

Wind  speed  (m/s) 

Wind  direction  (")  „ 

Mixing  depth  (m)  

Temperature  ("K) 

StatJility ,,,.,.. 

Day/month/year  of  occurrence 

Surface  air  data  from  

Surface  station  elevation  (m) 

Ane<"Torneter     height     above     local 

:>::   nd  level  (m). 

.  Dpe*  a-  a<a!a  from _ 

f  er  oc    '  ecord  analyzed 

Model  usee  

Recommenoed  nrKKlel 


•  Use  separate  sheet  for  each  pollutant  (SOj,  PM-lO,  CO,  NOx,  HC,  Pb,  Hg,  Ast)estos.  etc.). 

2 List  al!  apD'^oD'ate  averaging  periods  (1-hr,  3-hr,  8-hr,  24-hr,  36-day,  90-day,  etc.)  for  which  an  air  quality  starxterd  exists. 

Air  Quality  Summary— For  All  New  Sources 


Highest 


Highest  2nd  high 


Highest 


Highest  2nd  nigh 


Annual 


Pollutant. 

Concentratio'-   Jue  "c   "-■o-:ieied  source 

Backgrounc  :ofx.entration  (ng/rr^)  

Total  concentration  (jig/nrp) 

Receptor    distance    (km)    (or    UTM 

easii'X! 
ReceDto'       irection     ("")     (or     UTM 

'-'OT'tinGi 

ReceptO'  eie^ation  (m)  

s^'Od  speec  ."ns,  

vViTo  direction  C)  

Mix  ng  depth  (m) _. 

'enoeratu'e  (°K)  „ 

StaDi'^n  

Dav  rnctn,  v-ea'  o'  :>~,currence 

Suiiace  air  data  *'ar-     

Surface  station"  eievation  (m) 

Anemometer      -leigw      abo^/e      loc-al 
grounc  ie\ie\  ;rn; 

Upper  air  data  from 

Period  of  record  analyzed 

Midoe^  jsed  , „ 

Recommended  model • 


'  Use  separate  sheet  for  each  oollutant  (SO2,  PM-10,  CO,  NO.,  HC,  Pb,  Hg,  Asbestos,  etc.). 

2  List  ai  aoQ'oonate  3verag  nq  oe'  ixls  (1-hr,  3-hr,  8-hr,  24-hr.  30-day,  90-day,  etc.)  for  which  an  air  quality  standard  exists. 

Air  Quality  S.  mma^y- For  All  Sources 


Highest 


Highest  2nd  high 


Highest 


Highest  2nd  high 


Annual 


Pollutant. 

Concer^traticir  3,;e  'c  ~x>ieieo  source 
•.ugr-1- 

BacKgrounc  concentratior,  {^ml>)  

Total  concp'^tration  ((ig/nrP)  
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Air  Quauty  Summary— For  All  Sources— Continued 


Highest 

Highest  2nd  high 

Highest               Highest  2nd  high                Annual 

=!eceptor    distance    (km)    (or    UTM 

easting) 
Receptor     oirectior     {»)     (or     UTM 

northing  1 
Peceptor  elevation  (m)  

- 

- -••• 

Wirxd  speed  imsi  ..._ 

Wind  direction  '°>   ... 

- — 

•■■••■••■•••■•■■•■■•••■•■•■•a* 
*•••*•• ••■■••■•■■•■■•••••■•■•. 

.•■■••■■*.«...■•>•■...•.»»•■ 

Mixing  deptn  ;m)  „ 

■^emperature  (°K/  

Staolitv     

:    :    :    i 

Mi 
Mm 

:    >    :    : 

II    1    1 
:    I    :    : 

i  M  1 

:::::: 

t    :    :    ;    :    : 
:    :    :    :    s    : 

Ml  i  M 

1    !    :    :    :    : 
t    :    :    :    :    : 
:::::: 
::::!: 

i    1    •    :    :    : 
:::::: 

Day,  rrxyittvv ear  of  occurfeoce ,  . 

Surface  air  data  f^om            

Surface  station  eievatiof    -^ 

Anemometer      heigh?      aoove      local 

ground  levei  •m? 
Upper  all  data  'rorr'             ,....»..„ „. 



1     j     11 
!    M    : 

MM 
MM 

:    :    :    : 
:    :    :    : 
;    ;    :    : 



Period  of  record  anai\:eci    

Model  used 

Recommende<3  'node!    

•—. — — 

1  Use  separate  sheet  fo-  eacr  poSutant  (SOi.  PM-10,  CO,  NOx,  HC.  Pb,  Hg.  Asbestos,  eta) 

2 List  ail  appropriate  avefag(,ig  periods  '"-hr,  3-hr,  8-hr,  24-hr,  30-day,  90-day,  etc.)  for  which  an  air  quaiitv  standard  exists- 


Stack  Parameters  for  Annual  mcde.ng 

E  r'^is 

stack 

exit  ve- 
locity 
(m/s) 

stack 
exit  tem- 
perature 
(<K) 

Physeal 
height 

stack 

(m) 

GEP 

stack  ht 

(m) 

Stack 
base 

ele- 
vation 

(m) 

Building  dimensions  (m) 

Stacf  No 

Serjir^i^ 

'Of  6ac^ 

pollutant 

(9/8) 

ar-'ieier 
im) 

Height 

Width 

Length 

't-      ' 

Stack  Parameters  for  Short-Term  Modeung  ' 


Serving 

Emis- 
sk>n  rate 
kxeach 
poHutant 

(g/s) 

stack 
exit  di- 
ameter 
(m) 

Stack 
exit  ve- 
locity 
(m/s) 

Stack 
exit  tem- 
perature 
CK) 

Physfcal 
height 

Stack 

(m) 

GEP 

stack  ht. 

(m) 

Stact' 
Dase 

eie- 
vatton 

(m) 

1 — 

BuikJing  dunensions  (m) 

Stack  No 

n  eight 

A.dtr 

.tingth 

■  Separate  tables  for  50°"'   ^5%,  100%  of  full  operating  cofxJition  (arxj  any  other  operating  conditions  as  determined  t^v  screening  or  derailed 
rrvxjeiing  analyses  'c   epresf''  ronstraining  operating  conditions)  shouW  be  provkled. 


PART  52— APPROVAL  AND 
promulgation  OF 
IMPLEMENTATION  PLANS 


out: 


-it  ai-tn  nty  citation  for  Part  52 
ues  M  read  as  follows: 


Authonhv   42  U.S.C.  7401-7671q. 

J   *!    2.21  is  amended  by  revising 
paragraph  (1)(1)  and  the  first  sentence  of 
paragraph  (1){2)  to  read  as  follows: 


{52.21     Prsvwition  of  significant 
deterioration  of  air  quaiity. 

•        •        *        ■        * 

0)*  •  * 

(1)  All  estimates  of  ambient 
concentrations  required  imder  this 
paragraph  shall  be  based  on  applicable 
air  quality  models,  data  bases,  and  other 
requirements  specified  in  appendix  W 
of  part  51  of  this  chapter  (Guideline  on 
Air  Quality  Models). 


(2)  Where  an  air  quality  model 
specified  in  appendix  W  of  part  51  of 
this  chapter  (Guideline  on  Air  Quality 

Models)  is  inappropriate,  the  model 

may  be  modifipd  or  another  mr?de! 
substituted,  *    *    * 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famili«8 

[Program  Announcsment  Mo.  93631-96-03} 

0«vek)pmentat  Disabilities:  Availability 
of  Finarwiai  Assistance  for  Projects  of 
National  Significance  for  Fiscal  Year 
1996 

AGENCY:  Administration  on 
Developmentai  Disabilities  (ADD), 
Administration  for  Children  and 
Families  (ACF). 

ACTION:  Announcement  of  availability  of 
financial  assistance  for  Projects  of 
N'tiiiuitiii  Si^uiii.<iuct>  lui  iiM,iu  yuttf 
1996. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families,  announces  that  applications 
are  being  accepted  for  funding  of  Fiscal 
Year  1996  Projects  of  National 
Significance 

This  program  announcement  consists 
of  five  parts.  Part  1.  the  Introduction, 
discusses  the  goals  and  objectives  of 
ACF  and  ADD.  Fart  U  provides  the 
necessary  background  information  on 
ADD4or  applicants.  Fart  III  describes 
the  review  pro<;ess.  Part  IV  describes  the 
priority  under  which  ADD  solicits 
applications  for  Fiscal  Year  1996 
funding  of  projects.  Part  V  describes  in 
detail  how  to  prepare  and  submit  an 
application.  All  of  the  forms  and 
instructions  necessary  to  submit  an 
application  are  published  as  part  of  this 
announcement  following  Part  V. 

No  separate  application  kit  is  either 
necessary  or  available  for  submitting  an 
application  If  you  have  a  copy  of  this 
announcement,  you  have  all  the 
information  and  forms  required  to 
submit  an  application. 

Grants  will  be  awarded  under  this 
program  announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATE:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  September  11,  1996. 

ADDRESSES:  .\pplications  should  be 
mailed  to;  Department  of  Health  and 
Human  Services,  AGP/Division  of 
Discretionary  Grants,  Sixth  Floor,  370 
LTnfanl  Promenade  SW,  Washington, 
DC  20447,  Attn:  93.631  ADD— Projects 
of  National  Significance. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
ovemight/e.xpress  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 


before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  at  the 
U.S.  Department  of  Fiealth  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants,  ACF  Maiiroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center.  901  D 
Street,  S,W,,  Washington.  D.C.  20024. 
between  Monday  and  Friday  (excluding 
weekends  and  Federal  holidays).  Any 
applications  received  after  4:30  p.m.  on 
the  deadline  date  will  not  be  considered 
for  competition.  Applicants  using 
express/overnight  services  should  allow 
two  working  days  prior  to  the  deadline 
date  for  receipt  of  applications, 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 


J_l: I  \ 

uoiivcji  aa  a^ovci.; 


FOR  FURTHER  INFORMATION  COMTACT: 
Adele  Gorelick,  Program  Development 
Division,  Administration  on 
Developmental  Disabilities,  (202)  690- 
5982 

SUPPLEMENTARY  INFORMATION: 

Part  I.  General  Intarniation 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Famihes  (ACF), 
Department  of  Health  and  Human 
Services  (DHHS).  Although  different 
from  the  other  ACF  program 
administrations  in  the  specific 
populations  it  serves,  ADD  shares  a 
common  set  of  goals  that  promote  the 
economic  and  social  well-being  of 
families,  children,  individuals  and 
communities.  Through  national 
leadership,  ACF  and  ADD  envision: 

•  Families  and  individuals 
empowered  to  increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
communities  having  a  positive  impact 
on  the  quality  of  life  and  the         ~ 
development  of  children; 

•  Partnerships  with  individuals, 
front-line  service  providers, 
communities.  States  and  Congress  that 
enable  solutions  which  transcend 
traditional  agency  boundaries; 

•  Services  plaimed  and  integrated  to 
improve  client  access; 

•  A  strong  commitment  to  working 
with  Native  Americans,  persons  with 
developmental  disabilities,  refugees  and 
migrants  to  address  their  needs, 
strengths  and  abilities;  and 

•  A  community-based  approach  that 
recognizes  and  expands  on  the 
resources  and  benefits  of  diversity. 

Emphasis  on  these  goals  and  progress 
toward  them  will  help  more 


individuals,  including  people  with 
developmental  disabilities,  to  live 
productive  and  independent  lives 
integrated  into  their  communities.  The 
Projects  of  National  Significance 
Program  is  one  means  through  which 
ADD  promotes  the  achievement  of  these 
goals. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmentai  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  which  promote 
the  self-sufficiency  and  protect  the 
rights  of  persons  with  developmental 
disabilities. 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C,  6000,  et  seq.)  (the  Act)  supports 
and  provides  assistance  to  States  and 
public  and  private  nonprofit  agencies 
and  organizations  to  assure  that 
individuals  with  developmental 
disabilities  and  their  families  participate 
in  the  design  of  and  have  access  to 
culturally  competent  services,  supports, 
and  other  assi.stance  and  opportunities 
that  promote  independence, 
productivity,  integration  and  inclusion 
into  the  community. 

In  the  Act,  Congress  expressly  found 
that: 

•  Disability  is  a  natural  part  of  the 
human  experience  that  does  not 
diminish  the  right  of  individuals  with 
developmental  disabilities  to  enjoy  the 
opportunity  for  independence, 
productivity,  integration  and  inclusion 
into  the  community; 

•  Individuals  whose  disabilities  occur 
during  their  developmental  period 
frequently  have  severe  disabilities  that 
are  likely  to  continue  indefinitely; 

•  Individuals  with  developmental 
disabilities  often  require  lifelong 
specialized  services  and  assistance, 
provided  in  a  coordinated  and 
culturally  competent  manner  by  many 
agencies,  professionals,  advocates, 
community  representatives,  and  others 
to  eliminate  barriers  and  to  meet  the 
needs  of  such  individuals  and  their 
families; 

The  Act  further  established  as  the 
policy  of  the  United  States: 

•  Individuals  with  developmental 
disabilities,  including  those  with  the 
most  severe  developmental  disabilities, 
are  capable  of  achieving  independence, 
productivity,  integration  and  inclusion 
into  the  community,  and  often  require 
the  provision  of  services,  supports  and 
other  assistance  to  achieve  such; 

•  Individuals  with  developmental 
disabilities  have  competencies, 
capabilities  and  personal  goals  that 
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should  be  recognized,  supported,  and 
encouraged,  and  any  assistance  to  such 
individuals  should  be  provided  in  an 
individualized  manner,  consistent  with 
the  unique  strengths,  resources, 
priorities,  concerns,  abilities,  and 
capabilities  of  the  individual; 

•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decision  makers  regarding  the 
services  and  supports  such  individuals 
and  their  families  receive;  and  play 
decision  making  roles  in  policies  and 
programs  that  affect  the  lives  of  such 
individuals  and  their  families;  and 

•  It  is  in  the  nation's  interest  for 
people  with  developmental  disabilities 
to  be  employed,  and  to  live 
conventional  and  independent  lives  as  a 
part  of  families  and  communities. 

Toward  these  ends,  ADD  seeks  to 
enhance  the  capabilities  of  families  in 
assisting  people  with  developmental 
disabilities  to  achieve  their  maximum 
potential  to  support  the  increasing 
ability  of  people  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination;  to  engage  in 
leadership  activities  in  their 
communities:  as  well  as  to  ensure  the 
■jTOtection  of  their  legal  and  human 
rights. 

The  foiu"  programs  funded  under  the 
Act  are: 

•  Federal  assistance  to  State 
developmental  disabilities  councils; 

•  State  system  for  the  protection  and 
advocacy  of  individual  rights; 

•  Grants  to  University  Affiliated 
Programs  for  interdisciplinary  training, 
exemplary  services,  technical 
assistance,  and  information 
dissemination:  and 

•  Grants  for  Projects  of  National 
Significance. 

C.  Statutory  Authorities  Covered  Under 
This  Announcement 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1994,  42  U.S.C.  6000,  et  seq.  The 
Projects  of  National  Significance  is  Part 
E  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1994,  42  U.S.C.  6081,  et  seq. 

Part  11.  Background  Information  For 
Applicants 

A.  Description  of  Projects  of  National 
Significance 

Under  Part  E  of  the  Act,  grants  and 
contracts  are  awarded  for  projects  of 
national  significance  that  support  the 
development  of  national  and  State 
policy  to  enhance  the  independence, 
productivity,  and  integration  and 
inclusion  of  individuals  with 
developmental  disabilities  through: 


•  Data  collection  and  analysis; 

•  Technical  assistance  to  enhance  the 
quality  of  State  developmental 
disabilities  councils,  protection  and 
advocacy  systems,  and  university 
affiliated  programs;  and 

•  Other  projects  of  sufficient  size  and 
scope  that  hold  promise  to  expand  or 
improve  opportunities  for  people  with 
developmental  disabilities,  including: 

— ^Technical  assistance  for  the 
development  of  information  and  referral 
systems; 

— Educating  policy  makers; 

— ^Federal  interagency  initiatives; 

— ^The  enhancement  of  participation 
of  minority  and  ethnic  groups  in  public 
and  private  sector  initiatives  in 
developmental  disabilities; 

— Transition  of  youth  with 
developmental  disabilities  from  school 
to  adult  Ufe;  and 

— Special  pilots  and  evaluation 
studies  to  explore  the  expansion  of 
programs  under  part  B  (State 
developmental  disabihties  councils)  to 
individuals  with  severe  disabilities 
other  than  developmental  disabilities. 

B.  Comments  on  FY  1996  Proposed 
Priority  Areas 

The  notice  soliciting  comments  on  the 
FY  1996  proposed  priority  areas  was 
published  in  the  Federal  Register  on 
April  12,  1996  (60  FR  2760).  A  60-day 
period  was  required  to  allow  the  pubU(. 
to  comment  on  the  proposed  areas.  After 
review  and  analysis  of  these  comments, 
ADD  is  publishing  its  final  priority  in 
this  announcement. 

The  public  comment  notice  requested 
specific  comments  and  suggestions  on 
the  proposed  funding  priority  and 
recommendations  for  additional  priority 
areas  to  help  bring  about  the  increased 
independence,  productivity,  and 
integration  into  the  community  of 
people  with  developmental  disabilities. 

ADD  received  105  letters  by  the 
closing  date  in  response  to  the  public 
comment  notice.  Conunentary  was  from 
the  following  sources: 

•  Advocacy  agencies,  including 
national  organizations  and  associations, 
national  advocacy  groups  and  State/ 
local  advocacy  groups; 

•  Service  organizations,  including 
agencies  that  provide  services  for 
individuals  with  developmental 
disabilities  as  well  as  providing 
advocacy  services  on  behalf  of  a 
particular  disability,  including 
developmental  disabilities  councils; 

•  Educational  systems,  including 
schools,  colleges,  and  universities, 
programs  located  within  a  university 
setting  and  University  Affiliated 
Programs; 


•  Private  agencies,  including 
national.  State,  and  local  nonprofit 
organizations; 

•  Government  agencies,  including 
Federal,  State,  county,  and  local 
government  agencies; 

•  Private  individuals;  and 

•  Foundations. 

Comments  ranged  firom  requests  for 
copies  of  the  final  application 
solicitation,  to  general  support,  to 
substantive,  insightful  responses  for  this 
year's  proposed  funding  priority  and 
recommendations  for  other  priority 
areas.  The  vast  majority  supported  and 
expanded  upon  what  wre  proposed  in 
the  aniioimcement,  in  addition  to 
relating  specifically  to  the  program  goals 
and  priorities  of  the  particular  agencies 

ciiVimittino  iho  r;0'T'"T*''tS 

The  comments  helped  highlight  the 
concerns  of  the  developmental 
disabilities  field  and  have  been  used  in 
refining  the  final  priority  area. 

Comment:  Twenty-two  letters 
recommended  additional  binding 
priorities  for  FY  1996  Suggestions 
included  projects  addressing:  the  need 
for  best  practices  in  service  delivery  as 
related  to  direct  care/support.*;  and  the 
development  of  curricuhun;  inclusion 
activities  in  the  adult  population  that 
empower  adults  and  family  members; 
information  on  the  impact  of  creative 
arts  experiences  on  children  and  adults 
with  developmental  disabilities: 
effective  models  of  community -based 
support  or  community  building,  data 
collection  and  ajiulvsis  on  the 
employment  and  economic  stahis  of 
adults  with  mental  retardation  who 
participate  in  sheltered  workshop 
programs;  providing  on -going  support 
services  to  individuals  who  don't  need 
intensive  ser\'ices;  the  use  of  personal 
futures  planning  with  youths  with 
developmental  disabilities  in  juvenile 
institutions;  exploring  inclusion  within 
generic  community  development; 
support  to  the  rehabilitation,  training. 
and  service  delivery  networks  which 
serve  cliildren  at-risk  and  with  special 
needs;  exploring  the  applicability  of  the 
Baldridge  principles  to  Developmental 
Disabilities  Councils;  developing  a 
system  to  identify  clinical  guidelines/ 
pathways/protocols  appropriate  to  the 
long-term  health  needs  of  persons  with 
disabilities  who  receive  medicaid 
managed  care  services;  collecting 
consumer  input  on  major  topics  through 
electronic  town  meetings; 
interdisciplinary  training  and 
coordination  of  medical  and  educational 
professionals  to  promote  early  and 
accurate  diagnosis  and  treatment  of 
individuals  with  learning  disabilities; 
consumere  and  families  having  access  to 
information  on  services  and  programs  at 
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the  local,  state,  and  federal  levels; 
studying  the  characteristics  of 
successful  systems  change  activities: 
studies  on  rare  disorders  and  orphan 
diseases;  and  pilot  testing  and  further 
development  of  outcome  measures 
model  for  ADD's  component  programs. 

Response:  Inclusion  and  integration  of 
individuals  with  developmental 
disabilities  is  a  key  element  in  the 
mission  and  purpose  of  ADD.  ADD 
funding  priorities  have  always  required 
projects  to  be  implemented  in  an 
inclusive  manner  and  inclusiveness  is  a 
thread  that  runs  through  all  facets  of 
ADD. 

The  comments  on  the  need  for 
continued  efforts  to  promote  and 
achieve  inclusiveness  whether  in 
uuiiuing  undges  vviui  geatsj'ic 
community  resources,  assisting  those  to 
return  to  their  communities  after 
incarceration,  or  exploring  total  quality 
management  principles  to  improve  our 
programs  and  services  represent  the 
gauges/measures  that  indicate  directions 
for  change.  Our  commitment  to 
inclusiveness  is  reflected  in  ADD's 
existing  PNS  projects  in  child  care, 
criminal  justice,  first  jobs  and  others. 
Managed  care  is  an  emerging  trend 
that  is  rapidly  becoming  the  major 
means  to  secure  health  care  services  for 
low-income,  publicly  assisted 
individuals.  ADD  is  very  much  aware  of 
the  issues  and  problems  encountered  by 
people  with  developmental  disabihties 
and  their  families.  We  share  the 
concerns  of  many  people  in  the  field  of 
developmental  disabilities  and  will 
explore  ways  for  ADD  to  play  a  role  in 
assisting  States  and  others  to  ensure  that 
managed  care  plans  are  equitable  and 
appropriate  for  all. 

There  were  a  few  inquiries  about  the 
technical  assistance  projects  for  the 
three  developmental  disabilities 
programs  not  being  included  in  this 
announcement.  These  contracts  are  not 
expiring  this  year;  thus  they  do  not  need 
to  be  competed. 

ADD  appreciates  the  suggestions  for 
additional  priority  areas.  It  is  a  valuable 
process  that  allows  ADD  to  gain  insight 
into  the  strengths  and  weaknesses  of 
programs  and  services  at  the  community 
level,  and  identify  avenues  to  explore 
for  improvement.  These  comments  are  a 
reminder  that  the  goals  of 
independence,  integration,  productivity, 
and  integration  of  individuals  with 
developmental  disabilities  have  not 
been  fulfilled  and  that  we  must  be 
vigilant  in  their  pursuit.  We  hope  that 
the  next  fiscal  year  will  allow  us  to  offer 
an  array  of  project  possibilities  and  at 
that  time  your  suggestions  for  new 
priority  areas  will  be  most  helpful. 


Comment:  ADD  received  83 
comments  on  the  Proposed  Priority 
Area,  Ongoing  Data  Collection  and 
Information  Dissemination.  There  was 
strong  support  for  the  data  collection 
projects;  especially  the  National  Study 
of  Public  Spending.  Many  letters  cited 
the  usefiilness  of  the  data  in  comparing 
progress  with  other  States;  as  a 
benchmark  for  measuring  effectiveness; 
in  preparing  legislative  budget  requests; 
and  in  analyzing  trends  and  project 
future  needs  and  service  costs.  One 
commenter  noted,  "The  current  projects 
funded  under  this  priority  area  are 
essential  to  policy  makers,  state 
planning  agencies,  advocates, 
educational  institutions  and  service 
providers."  Others  stated  that  the 
iniorniation  isn't  uvuiiabiu  from  anv 
other  source,  no  one  State  or 
organization  has  the  capability  to  collect 
and  assess  such  data,  and  it's  vital  for 
developing  of  both  State  and  national 
policy.  A  common  concern  expressed  by 
many  was  that  the  current  efifort  to 
curtail  spending  makes  it  more  critical 
to  keep  track  of  where  money  is  going 
and  how  it's  being  used.  Another 
reported  that  the  "Data  is  particularly 
important  as  we  try  to  address  cultural 
competence  and  service  equity  within 
our  state." 

The  need  to  develop  employment 
models  involving  trends  and  analyses 
that  accurately  predict  employment 
outcomes  of  persons  with 
developmental  disabilities  was  a 
suggested  addition  to  the  employment 
data  study.  Systemic  factors  that  both 
impede  and  motivate  organizations  and 
agencies  to  restructure  in  order  to 
provide  integrated  employment  should 
be  studied. 

Dissemination  is  a  critical  piece  of 
tliese  data  collection  projects  and  the 
importance  of  making  this  information 
available  and  accessible  to  a  broader 
community  via  the  internet  or  by  some 
other  means  was  suggested  as  a  focus  for 
these  projects.  New  data  bases  were 
suggested;  one  that  would  study  the  use 
by  yoimg  families  of  generic  community 
resources  versus  the  existing  special 
delivery  system;  another  on  the 
outcomes  experienced  by  individuals 
with  disabilities  who  receive  publicly 
funded  residential  services;  and  a  third 
that  would  examine  the  impact  of 
managed  care  and  changes  in  Federal- 
State  partnerships.  The 
comprehensiveness  and  comparability 
of  the  data  bases  to  capture  such 
information  as  the  environments  where 
people  receive  services  and  how  much 
is  spent  per  p)erson  served  and  how  one 
State  compares  with  other  States  was 
expressed  as  a  needed  change. 


Response:  ADD  was  very  pleased  to 
receive  such  positive  comments  about 
its  three  data  collection  projects.  At  this 
time  when  we  are  moving  toward 
outcome  measurements  that  indicate 
impact  and  quality  we  can  look  toward 
the  work  of  these  projects  as  examples. 
Yet  we  know  we  must  continue  striving 
to  improve  the  lives  of  persons  with 
developmental  disabilities  and  their 
families;  your  suggestions  have  given 
ADD  ideas  for  doing  so. 

Because  the  Internet  has  enormous 
potential  for  accessing  and  sharing 
information,  we  would  expect  these 
projects,  along  with  newly  funded  PNS 
initiatives,  to  explore  this  and  other 
forms  of  effective,  accessible,  and 
affordable  communication  and  technical 
assistance  to  those  who  may  have  an 
interest. 

Part  III.  The  Review  Process 

A.  Eligible  Applicants 

Before  applications  are  reviewed, 
each  will  be  screened  to  determine  that 
the  applicant  is  eligible  for  funding  as 
specified  under  the  selected  priority 
area.  Applications  from  organizations 
which  do  not  meet  the  eligibility 
requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed. 

Only  public  or  non-profit  private 
entities,  not  individuals,  are  eligible  to 
apply  under  any  of  the  priority  areas. 
Ail  applications  developed  jointly  by 
more  than  one  agency  or  organization 
must  identify  only  one  organization  as 
the  lead  organization  and  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-participants,  subgrantees 
or  subcontractors. 

Nonprofit  organizations  must  submit 
proof  of  nonprofit  status  in  their 
applications  at  the  time  of  submission. 
One  means  of  accomplishing  this  is  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
most  recent  list  of  tax-exempt 
organizations  described  in  section  501 
(c)(3)  of  the  IRS  code  or  by  providing  a 
copy  of  the  currently  valid  IRS  tax 
exemption  certificate,  or  by  providing  a 
copy  of  the  articles  of  incorporation 
bearing  the  seal  of  the  State  in  which 
the  corporation  or  association  is 
domiciled. 

ADD  cannot  fund  a  nonprofit 
applicant  without  acceptable  proof  of  its 
nonprofit  status. 

B.  Review  Process  and  Funding 
Decisions 

Timely  applications  from  eligible 
applicants  received  by  the  deadline  date 
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will  be  reviewed  and  scored 
competitivelv  Experts  in  the  field, 
generally  persons  from  outside  of  the 
Federal  govemmenl.  will  use  the 
appropriate  evaluation  criteria  listed 
later  in  this  Part  to  review  and  score  the 
applications  The  results  of  this  review 
are  a  priman,'  factor  in  making  funding 
decisions. 

ADD  reserves  the  option  of  discussing 
apphcations  with,  or  referring  them  to, 
other  Federal  or  non -Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
government  or  the  applicant  It  may  also 
solicit  comments  from  ADD  Regional 
Office  staff,  other  Federal  agencies, 
interested  foundations,  national 
organizations   snerialists.  experts.  States 
and  the  general  public.  These 
comments,  along  with  those  of  the 
expert  reviewers,  will  be  considered  by 
ADD  in  making  hmding  decisions. 

In  making  decisions  on  awards,  ADD 
will  consider  whether  applications 
focus  on  or  feature:  services  to 
culturally  diverse  or  ethnic  populations 
among  others;  a  substantially  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services:  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations 
administering  or  delivering  of  human 
services;  substantial  involvement  of 
volunteers;  substantial  involvement 
(either  financial  or  programmatic)  of  the 
private  sector;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  and/or 
substantial  involvement  in  the  proposed 
project  by  national  or  community 
foundations. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions,  ADD  may  also  take  into 
account  the  need  to  avoid  unnecessary 
duplication  of  effort. 

C.  Evaluation  Criteria 

Using  the  evaluation  criteria  below,  a 
panel  of  at  least  three  reviewers 
(primarily  experts  firom  outside  the 
Federal  government)  will  review  the 
applications.  To  facilitate  this  review, 
applicants  should  ensure  that  they 
address  each  minimum  requirement  in 
the  priority  area  description  under  the 
appropriate  section  of  \he  Program 
Narrative  Statement. 


Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  m  terms  of  the  evaluation 
criteria,  provide  comments,  and  assign 
numerical  scores.  The  point  value 
following  each  criterion  heading 
indicates  the  maxmiuin  numerical 
weight  that  each  section  may  be  given 
in  the  review  process. 

A\\  applications  will  be  evaluated 
against  the  following  criteria: 

1.  Objectives  and  Need  for  Assistance 

(20  points) 

The  extent  to  which  the  application 
pinpoints  any  relevant  physical, 
economic,  social,  financial,  institutional 
or  other  problems  requiring  a  solution; 
demonstrates  the  need  for  the 
assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 
other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
includes  and/or  footnotes  relevant  data 
based  on  the  results  of  planning  studies. 
The  application  must  identify  the 
precise  location  of  the  project  and  area 
to  be  ser\  ed  by  the  proposed  project. 
Maps  and  other  graphic  aids  should  be 
attached. 

2.  Results  or  Benefits  Expected  (20 
points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived,  the  extent  to  which  they  are 
consistent  with  the  objectives  of  the 
application,  and  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  policy,  practice,  theory 
and/or  research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results. 

3.  Approach  (35  points) 

The  extent  to  which  the  appUcation 
outlines  a  sound  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project,  and  details  how  the  proposed 
work  will  be  accomplished;  cites  factors 
which  might  accelerate  or  decelerate  the 
work,  giving  acceptable  reasons  for 
taking  this  approach  as  opposed  to 
others;  describes  and  supports  any 
unusual  features  of  the  project,  such  as 
design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvements;  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved.  Activities  to  be  carried  out 
should  be  listed  in  chronological  order, 
showing  a  reasonable  schedule  of 
accomplishments  and  target  dates. 

The  extent  to  which,  when  applicable, 
the  application  identifies  the  kinds  of 
data  to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 


evaluate  the  results  and  successes  of  the 
project.  The  extent  to  which  the 
application  aescribes  tne  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  Usts  eadi 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

4.  Staff  Backgroimd  and  Organization's 
Experience  (25  points) 

The  application  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
slau  (including  uanifa,  duuiess,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
experience  of  the  organization  to 
demonstrate  the  appUcant's  ability  to 
effectively  and  efficiently  administer 
this  project.  The  applicadon  describes 
the  relationship  between  this  project 
and  other  work  planned,  anticipated  or 
under  way  by  the  applicant  which  is 
being  supported  by  Federal  assistance. 

D.  Structure  of  Priority  Area 
Descriptions 

The  priority  area  description  is 
composed  of  the  following  sections: 

•  Eligible  Applicants:  This  section 
specifies  the  type  of  organization  which 
is  eUgible  to  apply  under  the  particular 
priority  area.  Specific  restrictions  are 
also  noted,  where  appUcable. 

•  Purpose:  This  section  presents  the 
basic  focus  and/ or  broad  goal(s)  of  the 
priority  area. 

•  Background  Information:  This   - 
section  briefly  discusses  the  legislative 
background  as  well  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  ACF  and/or  other 
State  models  are  noted,  where 
applicable. 

•  Minimum  Requirements  for  Project 
Design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  application.  Typically,  they  relate  to 
project  design,  evaluation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
to  evaluate  the  applications  against  tha 
evaluation  criteria.  Project  products, 
continuation  of  the  project  after  Federal 
support  ceases,  and  dissemination/ 
utilization  activities,  if  appropriate,  are 
also  addressed. 
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•  Project  Duration  Thi.s  section 
specifies  the  maximum  allowable  length 
of  the  project  period;  it  refers  to  the 
amount  of  time  for  which  Federal 
funding  is  available 

•  Federal  Share  of  Project  Costs:  This 
section  specifies  the  maximum  amount 
of  Federal  support  for  the  project. 

•  Matchint?  Requirement:  This  section 
specifies  the  minimum  non-Federal 
contribution,  either  cash  or  in-kind 
match,  required. 

•  Anticipated  Number  of  Projects  To 
Be  Funded  This  section  specifies  the 
number  of  projects  ADD  anticipates 
funding  under  the  priority  area. 

•  CFDA;  This  section  identifies  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  and  title  of  the  program 
under  which  applications  in  this 
priority  area  will  be  funded.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Please  note  that  applicadons  that  do 
not  comply  with  the  specific  priority 
area  requirements  in  the  section  on 
"Kligible  Applicants"  will  not  be 
reviewed. 

Applicants  must  clearly  identify  the 
specific  priority  area  under  which  they 
wish  to  have  their  applications 
considered,  and  tailor  their  applications 
accordingly  Experience  has  shown  that 
an  application  which  is  broader  and 
more  general  in  concept  than  outlined 
in  the  priority  area  description  is  less 
likely  to  score  as  well  as  an  application 
more  clearly  focused  on,  and  directly 
responsive  to,  the  concerns  of  that 
specific  priority  area. 

E.  Available  Funds 

ADD  intends  to  award  new  grants 
resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
1996.  subject  to  the  availability  of 
funding.  The  size  of  the  awards  will 
vary.  Each  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  anticipated  number  of  projects  to  be 
funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  shorter  project  periods  than  the 
maximums  specified  in  the  various 
priority  areas.  Non-Federal  share 
contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas. 

For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 


period,  but  within  the  appmved  project 
period,  is  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  a  determination  that 
continued  funding  would  be  in  the.best 
interest  of  the  Government. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  provide  at  least  25%  of 
the  total  approved  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  o! 
at  least  $33,333  (25%  total  project  cost). 

Applications  originating  from 
American  Samoa,  Guam,  the  Virgin 
Islands,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  are  exempted 
from  the  grantee  cost-sharing 
requirements.  Applications  from  these 
jurisdictions  are  covered  under  Section 
50_l(d)  of  Public  Law  95-134.  which 
requires  that  the  Department  waive  "any 
requirement  for  local  matching  funds  for 
grants  under  $200,000." 

The  applicant  contribution  must 
generally  be  seciued  from  non-Federal 
sources.  Except  as  provided  by  Federal 
statute,  a  cost-sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant. 
However,  funds  from  some  Federal 
programs  benefitting  Tribes  and  Native 
American  organizations  have  been  used 
to  provide  vaUd  sources  of  matching 
funds.  If  this  is  the  case  for  a  Tribe  or 
Native  American  organization 
submitting  an  application  to  ADD,  that 
organization  should  identify  the 
programs  which  will  be  providing  the 
funds  for  the  match  in  its  application. 
If  the  application  successfully  competes 
for  PNS  grant  fiinds,  ADD  will 
determine  whether  there  is  statutory 
authority  for  this  use  of  the  funds.  The 
Administration  for  Native  Americans 
and  the  DHHS  Office  of  General  Counsel 
will  assist  ADD  in  making  this 
determination. 

G.  Cooperation  in  Evaluation  Efforts 

Grantees  funded  by  ADD  may  be 
requested  to  cooperate  in  evaluation 
efforts  funded  by  ADD.  The  purpose  of 
these  evaluation  activities  is  to  learn 
from  the  combined  experience  of 
multiple  projects  funded  under  a 
particular  priority  area. 


H  Closed  Caotioning  for  Audiovisual 
Efforts 

Applicants  are  encouraged  to  include 
"closed  captioning"  in  the  development 
of  any  audiovisual  products. 

Part  IV.  Fiscal  Year  1996  Priority  Area 
for  Projects  of  National  Significance — 
Description  and  Requirements 

The  following  section  presents  the 
final  priority  area  for  Fiscal  Year  1996 
Projects  of  iNational  Significance  (PNS) 
and  solicits  the  appropriate 
applications. 

Fiscal  Year  1996  Priority  Area:  Ongoing 
Data  Collection  and  Information 
Dissemination 

•  Eligible  Applicants:  State  agencies, 
public  or  private  nonprofit 
organizations,  institutions  or  agencies. 

•  Purpose:  Under  this  priority  area, 
ADD  will  award  grant  funds  through  a 
cooperative  agreement  which  will 
collect  data  on  public  expenditures, 
employment  and  economic  status, 
residential  services,  and  other  factors  as 
they  impact  the  independence, 
productivity,  integration  and  inclusion 
into  the  community  of  persons  with 
developmental  disabilities.  ADD  is 
particularly  interested  in  the  maximum 
use  of  existing  data  ba.ses  and  in 
fostering  the  broadest  dissemination  to, 
and  use  of,  the  data  by  consumers, 
families  and  advocacy  audiences. 
Examples  of  successful  projects  that 
ADD  has  funded  include: 

University  of  Minnesota:  National 
Recurring  Data  Set  Project  on 
Residential  Sen  ices — Ongoing  National 
and  State-by-State  Data  Collection  and 
Policy/Impact  Analysis  on  Residential 
Services  for  Persons  with 
Developmental  Disabilities  (Charles 
Lakin;  612/624-2097) 

University  of  Illinois  at  Chicago: 
Fourth  National  Study  of  Public  Mental 
Retardation/Developmental  Disabilities 
Spending  (David  Braddock:  312/413- 
1647) 

Boston  Children's  Hospital:  Ongoing 
National  Collection  on  Data  and 
Employment  Services  for  Citizens  with 
Developmental  Disabilities  (Bill 
Kiernan:  617/735-6506) 

Examples  of  projects  include 
activities  which  would: 

•  Identify,  collect  and  disseminate 
new  data  bases. 

•  Modify,  expand  and/or  reformulate 
existing  data  bases. 

•  Connect,  integrate  or  analyze 
available  data  bases. 

•  Project  and  model  the  cost-benefit 
impact  of  alternative  future  decisions 
based  on  the  analysis  of  discrete 
programmatic  options  in  the  areas  of 
residential  services  and  employment. 
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•  Allow  for  the  comprehensiveness 
and  comparnbility  of  data  bases. 

•  Minimum  Requirements  for  Project 
Design:  Given  its  interest  in  promoting 
the  increased  independence, 
productivity,  integration  and  inclusion 
of  people  with  developmental 
disabilities  in  a  cost-beneficial  manner, 
.'\DD  is  open  to  applications  that 
address  additional  quantitative  and 
qualitative  analysis  in  the  following 
areas; 

•  Trends  in  the  movement  of  people 
with  developmental  disabilities  from 
institutional  to  community  settings 
(especially  domiciles  of  their  own)  and 
the  outcomes  experienced  by 
individuals  with  disabilities  who 

«v.j>«eC**«-k  '«-ti«m{r>l^r  F«»r»*^rt/H   *y*^'»'^'»t^*^  *?! 
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services. 

•  The  impact  of  managed  care  plans 
on  the  delivery  and  efiicdcy  of 
residential  and  support  services  to 
individuals  with  developmental 
disabilities,  and  on  the  relationship 
between  Federal  and  State  governments. 

•  The  efficacy  of  various  approaches 
to  the  full  inclusion  of  people  with 
developmental  disabilities  in  local 
community  activities  where  the  majority 
of  participants  do  not  have  a  disability. 

•  The  employment  status  of  people 
with  developmental  disabilities  on  a 
slate  and  national  basis. 

•  Employment  models  that  accurately 
predict  employment  outcomes  of 
persons  with  developmental  disabilities, 
and  the  systemic  factors  that  lead  to 
integrated  employment. 

•  The  use  of  generic  community 
resources  versus  the  existing  special 
delivery  system  by  people  with 
developmental  disabilities  and  their 
families. 

Anv  sampling  techniques  used  as  part 
of  this  analysis  should  be  broadly 
representative  of  persons  with 
developmental  disabilities  of 
employment  age  on  a  national  basis, 
including  people  with  severe 
disabilities.  Quantitative  data  should 
provide  statistical  information  on 
current  placement  patterns  and  their 
cost  as  well  as  projections  regarding 
future  placement  options  and  associated 
costs.  It  is  also  recognized  that  certain 
areas  mav  be  more  appropriate  for 
qualitative  analysis,  although  a 
summary  of  any  quantitative  data  (if 
available)  should  be  included  in  the 
proposal. 

All  projects  funded  under  this  priority 
area  must  provide  evidence  of  the 
soundness  of  their  proposed  research 
methods  and  analytic  techniques.  In 
addition,  proposals  should  clearly 
delineate  (via  a  comprehensive 
literature  review)  existing  data  sets,  how 
these  data  sets  will  be  incorporated  into 


the  research  design,  and  what  new 
knowledge  will  be  gained  through  the 
proposed  project.  ' 

All  projects  shall  provide  for  the 
widespread  distribution  of  their 
products  (reports,  summary  documents, 
audio-visual  materials,  and  the  like)  in 
accessible  formats  to  a  national 
audience  consisting  of,  at  a  minimum, 
people  with  developmental  disabilities 
and  their  families,  advocacy  groups, 
State  Developmental  Oisabilities 
Councils,  Protection  and  Advocacy 
Systems,  University  Affiliated  Programs, 
State  Mental  Retardation/ 
Developmental  Disabilities  Directors, 
State  Governor's  Offices,  Federal 
agencies  represented  on  the  Interagency 
Conmiittee  on  Developmental 
Disabilities,  as  well  as  the  Secretaries  of 
Health  and  Human  Services  and 
Education  at  the  federal  level. 

Applications  should  also  include 
provisions  for  the  travel  of  two  key 
personnel  during  the  first  and  last  years 
of  the  project  to  Washington,  DC  for  a 
one-day  meeting  with  ADD  staff. 

The  application  must  also  respond  to 
the  following: 

•  Describe  the  physical  setting,  the 
administrative  and  organizational 
structure  within  which  the  pAgram  will 
function,  and  internal  and  external 
organizational  relationships  relevant  to 
this  project.  Include  charts  outlining 
these  relationships,  and  any  formal 
agreements  defining  them  in  the 
appendices. 

•  Describe  staff,  space,  equipment, 
research  facilities,  and  other  supports 
available  to  carry  out  the  project. 

•  Describe  bnefly  how  the  additional 
resources  sought  to  accomplish  the 
purposes  of  this  effort  will  be  integrated 
into,  and  augmented  by,  other  resources 
available  to,  or  accessible  by,  the 
applicant. 

•  Develop  and  implement  an 
evaluation  process  to  ensure  that 
systematic,  objective  information  is 
available  about  the  utilization  and 
effectiveness  of  the  products  of  this 
project.  Specific  outcomes  must  be  built 
into  the  project  for  evaluation.  The 
evaluation  should  be  performed  by  an 
independent  evaluator. 

As  noted  earlier,  the  award  will  be 
made  as  a  cooperative  agreement.  While 
an  organization  receiving  an  award  will 
not  be  conducting  its  project  on  behalf 
of  ADD,  ADD  and  the  awardee  will 
work  cooperatively  in  developing  and 
implementing  the  project's  agenda  as 
described  below. 

Under  the  cooperative  agreement 
mechanism,  ADD  and  the  awardees  will 
share  responsibility  for  planning  the 
objectives  of  the  projects.  Awardees  will 
have  the  primary  responsibility  for 


developing  and  implementing  the 
activities  of  the  project.  ADD  will  jointly 
participate  with  awardees  in  such 
activities  as:  clarifying  the  specific  issue 
areas  to  be  addressed  through  periodic 
briefings  and  ongoing  consultation; 
sharing  with  awardees  its  knowledge  of 
the  issues  addressed  by  past  and  current 
projects;  and  providing  feedback  to 
awardees  about  the  usefulnes«  to  the 
field  of  written  products  and 
information  sharing  activities.  Details  of 
the  relationship  between  ADD  and 
awardees  will  be  set  forth  in  the 
cooperative  agreement  to  be  developed 
and  signed  prior  to  issuance  of  the 
award. 

•  Project  Duration:  This 
announcement  solicits  applications  for 
project  periods  up  to  three  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period,  although 
project  periods  may  be  for  three  years. 
Applications  for  continuation  grants 
fimded  under  this  priority  area  beyond 
the  one-year  budget  period,  but  within 
the  three  year  project  period,  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

•  Federal  Share  of  Project  Costs:  The 
maximimi  Federal  share  is  not  to  exceed 
$200,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $600,000  for  a 
3-year  project  period. 

•  Matching  Requirement:  The 
minimum  non-Federal  matching 
requirement  in  proportion  to  the 
maximum  Federal  share  of  $600,000  is 
$200,000  for  a  3-year  project  period. 
This  constitutes  25  percent  of  the  total 
project  budget. 

•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  at  least 
three  data  collection  projects  vdll  be 
funded. 

•  CFDA:  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  number  is 
93.631 — Developmental  Disabilities — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Part  V.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 
application  package.  Please  copy  and 
use  these  forms  in  sutmiitting  an 
application. 
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Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  IV. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

All  applications  under  the  ADD 
priority  areas  are  required  to  follow  the 
Executive  Order  (E.O.)  12372  process, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Healtjj  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  except 
Alaska,  Colorado,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana, 
Massachusetts,  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Tennessee, 
Virginia,  Washington,  American  Samoa 
and  Palau,  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 
19  jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applications  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions. 

Applicants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials  and  indicate  the  date 
of  this  submittal  (or  date  SPOC  was 
contacted,  if  no  submittal  is  required) 
on  the  SF  424,  item  16a. 

Under  45  CFR  100.8(a),  a  SPOC  has  60 
days  from  the  application  due  date  to 
comment  on  proposed  new  or 
competing  continuation  awards. 
However,  there  is  insufficient  time  to 
allow  for  a  complete  SPOC  comment 
period.  Therefore  under  45  CFR 
100.8(a),  we  have  reduced  the  comment 
period  to  45  days  from  the  closing  date 
for  applications.  These  comments  are 
reviewed  as  part  of  the  award  process. 
Failure  to  notify  the  SPOC  can  result  in 
delays  in  awarding  grants. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 


clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  Sixth  Floor.  370 
L'Enfant  Promenade,  SW,  Washington, 
DC  20447,  Attn:  93.631  ADD— Projects 
of  National  Significance. 

Contact  information  for  each  State's 
SPOC  is  found  at  the  end  of  this  Part. 

B.  Notification  of  State  Developmental 
Disabilities  Planning  Councils 

A  copy  of  the  application  must  also  be 
submitted  for  review  and  comment  to 
the  State  Developmental  Disabilities 
Council  in  each  State  in  which  the 
applicant's  project  will  be  conducted.  A 
list  of  the  State  Developmental 
Disabilities  Councils  is  included  at  the 
end  of  this  announcement. 

C.  Deadline  for  Submittal  of 
Applications 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announcSd 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  S.W., 
Mail  Stop  6C-462.  Washington.  D.C. 
20447,  Attention:  Application  for  [insert 
Program  Name].  Applicants  are 
responsible  for  mailing  applications 
well  in  advance,  when  using  all  mail 
services,  to  ensure  that  the  applications 
are  received  on  or  before  the  deadline 
time  and  date.  Applications  handcarried 
by  appHcants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street.  S.W.,  Washington,  D.C.  20024, 
between  Monday  and  Friday  (excluding 
weekends  and  Federal  holidays).  Any 
applications  received  after  4:30  p.m.  on 
the  deadline  date  will  not  be  considered 
for  competition.  Applicants  using 
express/overnight  services  should  allow 
two  working  days  prior  to  the  deadline 
date  for  receipt  of  applications. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 


ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  application.s  transmitted  to 
ACF  electronically  will  not  he  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  which 
do  not  meet  the  criterion  stated  above 
are  considered  late  applications.  ACF/ 
ADD  shall  notify  each  late  applicant 
that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 


However, 
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does  not  extend  the 


deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
apphcants. 

D.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Fonns 

The  SF  424,  SF  424A,  SF  424A,  Page 
2  and  Certifications  have  been  reprinted 
for  your  convenience  in  preparing  the 
application.  You  should  reproduce 
single-sided  copies  of  these  forms  firom 
the  reprinted  forms  in  the 
announcement,  typing  your  information 
onto  the  copies.  Plea.se  do  not  use  forms 
directly  from  the  Federal  Register 
announcement,  as  they  are  printed  on 
both  sides  of  the  page. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  "Type  of  Submission" — 
Preprinted  on  the  form.- 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier" — Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State"— 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information". 

"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name'of  the  lead  organization  only. 
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There  must  be  a  single  applicant  for 

each  application. 

"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carr\'  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant,  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address  —Enter  the  complete 
addre.ss  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  cuutacieu  uii  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix, 

Item  7,  "Type  of  Applicant" — Self- 
explanatory. 

Item  8,  "Type  of  .Application" — 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency" — 
Preprinted  on  the  form. 

item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number  and  Title" — Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDAi  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title.  For  all  of  ADD's 
priority  areas,  the  following  should  be 
entered,  "9.3.631— Developmental 
Disabilities:  Projects  of  National 
Significance.  ' 

Item  11.  "Descriptive  Title  of 
Applicant's  Project"— Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  "Areas  Affected  by 
Project" — Enter  the  governmenfa!  unit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such  as 
State,  county,  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subunits. 

Item  13.  "Proposed  Protect"— Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project"- Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 


and  the  number  of  the  Congressional 
district(s)  where  the  proiect  will  be 
located  If  Statewide,  a  multi-State 
effort,  or  nationwide,  enter  "00  " 

Items  15.  Estimated  Funding  Levels. 
In  completing  15a  through  15f,  the 
dollar  amounts  entered  should  reflect, 
for  a  17-month  or  less  project  period 
the  total  amount  requested.  If  the 
proposed  project  period  exceeds  17 
months,  enter  only  those  dollar  amounts 
needed  for  the  first  12  months  of  the 
proposed  project 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 


Items  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  III,  Sections  E 
and  F,  and  the  specific  priority-area 
description. 

Item  15f.  Enter  the  estimated  amount 
of  program  income,  if  any,  expected  to 
be  generated  from  the  proposed  project. 
Do  not  add  or  subtract  this  amount  firom 
the  total  project  amount  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 

15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes."— Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  at  the 
end  of  Part  IV  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?"— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 


correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
appUcant  and  the  apphcant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — ^To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  appUcant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number" — ^Enter  the  name, 
title  and  telephone  niunber  of  the 
authorized  representative  of  the 
apphcant  organization. 

uem  18d.  "Signature  of  Authorized 
Representative"  — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signatiu^  is  easily  identified. 

Item  18e.  "Date  Signed  '—Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  Sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

ScKitions  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  1 7  months. 

Section  A— Budget  Summary.  This 
section  includes  a  simimary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — ^Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  of  17  months  or  less  or 
(2)  the  first-year  budget  period  if  the 
proposed  project  period  exceeds  17 
months.  It  should  relate  to  item  15g, 
total  funding,  on  the  SF  424.  Under 
column  (5),  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  sejjarate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
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projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 
The  budget  justification  should 
immediately  follow  the  second  page  of 
(heSF424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h.  "Other." 

fustification:  Identify  the  principal 
investigator  or  project  director,  if 
known  Specify  by  title  or  name  the 
pen;entage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project, 

total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification  Provide  a  break-down  of 
amounts  and  pert;entages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance.  FICA,  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

justification:  Include  the  name(s)  of 
travelerfs),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  P'or  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  acquisition  cost  of 
$5. 00(3  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification;  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual— Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
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organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  eMmated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  "Other." 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  Intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  seaion  (Section  B.  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 


In  the  case  of  training  grants  to  other 
than  State  or  local  governments  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  part  74),  the  Federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  fb*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification;  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the  ■ 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  'Totals." 
In-kind  contributions  are  defined  in  title 
45  of  the  Code  of  Federal  Regulations, 
Parts  74.51  and  92.24.  as  "property  or 
services  which  benefit  a  grant- 
supported  project  or  program  and  which 
are  contributed  by  non-Federal  third 
parties  without  charge  to  the  grantee, 
the  subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgrant." 
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Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  coliunn  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
ao"licable  in  most  instnnrfis.  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges— Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the-total 
indirect  expense. 

Remarks— Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  shown  at  the  top  of  the  SF  424,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Care  shoidd  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  wdth  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 


reviewers  read  in  evaluating  the 
application. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  rv.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation 
criteria,  using  the  following  headin^s: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected; 

(c)  Approach;  and 

(d)  Staff  Backgroimd  and 
Oraanization's  Experience. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  C  of  Part  III, 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8V2"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance"  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  BVz" 
x  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material 
along  with  their  applicatiou  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 


organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Part  V — Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non -Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  Applicants  must  also 
provide  certifications  regarding:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities.  These  two 
certifications  are  self-explanatory. 
Copies  of  these  assurances/ certifications 
are  reprinted  at  the  end  of  this 
annoimcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  wiUi 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  and 
Debarment  and  Other  Responsibilities 
certifications,  and  need  not  he  mailed 
back  with  the  application. 

In  addition,  opplirjnts  are  required 
under  Section  162(c)(3)  of  the  Act  to 
provide  assurances  that  the  human 
rights  of  all  individuals  with 
developmental  disabilities  (especially 
those  individuals  without  familial 
protection)  who  will  receive  services 
under  projects  assisted  under  Part  E  will 
be  protected  consistent  with  section  110 
(relating  to  the  rights  of  individuals 
with  developmental  disabilities).  Each 
application  must  include  a  statement 
providing  this  assurance. 

For  research  projects  in  whirJi  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assurance  may  be 
required.  If  there  is  a  question  regarding 
the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

E.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  appUcation  package 
has  been  properly  prepared 

— One  original,  signed  and  dated 
application,  plus  two  copies. 

— Applications  for  different  priority 
areas  are  packaged  separately; 

— Application  is  fi^m  an  organization 
which  is  eligible  under  the  eligibility 
requirements  defined  in  the  priority 
area  description  (screening 
requirement); 

— ^Application  length  does  not  exceed 
60  pages,  unless  otherwise  specified  in 
the  priority  area  description. 
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— A  complete  application  consists  of 
the  following  items  in  this  order: 

— Application  for  Fedeml  Assistance 
(SF  424,  REV  4-88): 

—A  completed  SPOC  certification 
with  the  date  of  SPOC  contact  entered 
in  line  16,  page  1  of  the  SF  424  if 
applicable. 

— Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 
4-88): 

— Budget  justification  for  Section  B — 
Budget  Categories; 
— Table  of  Contents; 
—Letter  from  the  Internal  Revenue 
Service,  etc.  to  prove  non  profit  status, 
if  necessary; 

— Copy  of  the  applicant's  approved 
indirect  cost  rate  agreement,  if 
appropriate: 

—Project  summary  description  and 
listing  of  key  words; 

—Program  Narrative  Statement  (See 
Part  III,  Section  C); 

— Organizational  capability  statement, 
including  an  organization  chart; 
— Any  appendices/attachments; 
— Assurances — Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
88); 

—Certification  Regarding  Lobbying; 
and 

—Certification  of  Protection  of 
Human  Subjects,  if  necessary. 

— Certification  of  the  Pro-Children 
Act  of  1994:  signature  on  the 
application  represents  certification. 

F.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  appUcation.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

G.  Paper  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (Pub,  L.  104-13),  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  or  program 
announcements.  This  program 
announcement  meets  all  information 
collection  requirements  approved  for 
ACF  grant  applications  under  OMB 
Control  Number  0970-0139. 


(Federal  Catalog  of  Domestic  Assistance 
Numtier  93.631  Developmental  Disabilities- 
Projects  of  National  Significance) 

Dated:  fuly  3, 1996. 
Bob  Wiliianu, 

Commissioner,  Administration  on 
Developmental  Disabilities. 

Executive  Order  12372 — State  Single 
Points  of  Contact 

Alabama 

John  C.  Strickland,  Alabama 
Department  of  Economic  and 
Community  Affairs,  Planning  and 
Economic  Division,  401  Adams  Avenue, 
Montgomery,  AL  36103-5690, 
Telephone:  (205)  242-5483,  FAX  #  (205) 
242-5515. 

Arizona  , 

Janice  Dunn,  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona 
85012,  Telephone  (602)  280-1315,  FAX 
#(602)280-1305. 

Arkansas 

Mr.  Tracy  L.  Copeiand,  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Services,  Department 
of  Finance  and  Administration,  1515  W. 
7th  St.,  Room  412.  Little  Rock,  Arkansas 
72203,  Telephone:  (501)  682-1074,  FAX 
#  (501)  682-5206. 

California 

Grants  Coordinator,  Office  of  Planning 
&  Research,  1400  Tenth  Street,  Room 
121,  Sacramento,  California  95814, 
Telephone  (916)  323-7480,  FAX  #  (916) 
323-3018. 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street. 
Room  521.  Denver,  Colorado  80203, 
Telephone:  (303)  866-2156,  FAX  #  (303) 
866-2251. 

Delaware 

Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware 
19903,  Telephone:  (302)  739-3326.  FAX 
#  (302)  739-5661. 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point 
of  Contact.  Office  of  Grants  Management 
and  Development.  717  14th  Street, 
N.W.,  Suite  500,  Washington,  D.C. 
20005,  Telephone:  (202)  727-6551,  FAX 
# (202)  727-1617. 

Florida 

Suzanne  Traub-Metlay,  Florida  State 
Clearinghouse,  Intergovernmental 
Affairs  Policy  Unit.  Executive  Office  of 


the  Governor,  The  Capitol  (Room  1603), 
Tallahassee,  Florida  32399-0001, 
Telephone:  (904)  488-8114,  FAX  #  (904) 
488-9005. 

Georgia 

Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  S.W.,  Room  401J. 
Atlanta,  Georgia  30334,  Telephone: 
(404)  656-3855  or  (404)  656-3829,  FAX 

#  (404) 656-7938. 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone:  (217)  782-1671,  FAX 

#  (217) 782-6620. 

Indiana 

Frances  E.  Williams,  State  Budget 
Agency,  212  State  House,  Indianapolis. 
Indiana  46204,  Telephone:  (317)  232- 
2972.  FAX  #  (317)  233-3323. 

Iowa 

Steven  R.  McCann,  Division  for 
Community  Assistance,  Iowa 
Department  of  Economic  Development. 
200  East  Grand  Avenue,  Des  Moines, 
Iowa  50309,  Telephone:  (515)  242-4719, 
FAX  #(515)  242^859. 

Kentucky 

Ronald  W.  Cook,  Office  of  the 
Governor,  Department  of  Local 
Government,  1024  Capitol  Center  Drive. 
Frankfort,  Kentucky  40601-8204, 
Telephone:  (502)  573-2382.  FAX  #  (502) 
573-2512. 

Maine 

Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone:  (207)  287-3261, 
FAX  #  (207)  287-6489. 

Maryland 

Mr.  Roland  E.  English  HI,  Chief,  State 
Clearinghouse  for  Intergovernmental 
Assistance,  Maryland  Office  of 
Planning,  301  W.  Preston  Street,  Room 
1104,  Baltimore,  Maryland  21201-2365, 
Telephone:  (410)  225-4490.  FAX  #  (410) 
225-4480. 

Michigan 

Richard  S.  Pastula,  Director,  Office  of 
Federal  Grants.  Michigan  Department  of 
Commerce.  P.O.  Box  30225,  Lansing, 
Michigan  48909,  Telephone:  (517)  373- 
7356,  FAX  #  (517)  373-6683. 

Mississippi 

Cathy  Malettp.  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  Department  of  Finance  and 
Administration,  301  West  Pearl  Street, 
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Jackson,  Mississippi  39203,  Telephone: 
(601)  949-2174,  FAX  #  (601)  949-2125. 

Missouri 

Lois  Pohl  Federal  Assistance 
Clearinghouse,  Office  Of 
Administration,  P.O.  Box  809.  Room 
760,  Truman  Building,  Jefferson  City, 
Missouri  65102.  Telephone:  (314)  751- 
4834,  FAX  #  (314)  751-7819. 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex.  Carson 
Citv,  Nevada  89710,  Telephone;  (702) 
687-4065,  FAX  #  (702)  687-3983. 

New  Hampshire 

Jeffrey  H  Tavlor,  Director,  New 

Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review- 
Process.  James  E  Biebei,  2^2  Beacon 
Street.  Concord,  New  Hampshire  03301, 
Telephone;  (603]  271-2155,  FAX  #  (603) 
271-1728. 

New  Jersey 

Gregory  VV,  Adkins,  Director,  Division 
of  Community  Resources,  New  Jersey 

Department  of  Community  Affairs. 

Please  direct  all  correspondence  and 
questions  about  intergovernmental 
review  to:  Andrew  J.  Jaskolka.  State 
Review  Process,  Division  of  Community 
Resources,  CN  814,  Room  609,  Trenton, 
New  Jersev  08625-0814,  Telephone: 
(609)  292-9025.  FAX  #  (609)  984-0386. 

New  Mexico 

George  Elliott,  Deputy  Director,  State 
Budget  Division,  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New 
Mexico  87503,  Telephone:  (505)  827- 
3640. 

New  York 

New  York  State  Clearinghouse, 
Division  of  the  Budget,  State  Capitol, 
Albany,  New  York  12224,  Telephone: 
(518) 474-1605. 

North  Carolina 

Chrys  Baggett,  Director,  N.C.  State 
Clearinghouse,  Office  of  the  Secretary  of 
Admin..  116  West  Jones  Street,  Raleigh, 
North  Carolina  27603-6003.  Telephone: 
(919)  733-7232,  FAX  #  (919)  733-9571. 

North  Dakota 

North  Dakota  Single  Point  of  Contact, 
Office  of  Intergovernmental  Assistance, 
600  East  Boulevard  Avenue,  Bismarck, 
North  Dakota  58505-0170,  Telephone: 
(701)  224-2094,  FAX  #  (701)  224-2308. 

Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact,  State  Clearinghouse,  Office  of 
Budget  and  Management,  30  East  Broad 


Street  34th  Floor,  Columbus,  Ohio 
43266-0411 

Please  direct  correspondence  and 
questions  about  intergovernmental 
review  to,  Linda  Wise  Telephone:  (614) 
466-0698.  FAX  #  (614)  466-5400. 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Department  of  .'\dministration,  Division 
of  Planning,  One  Capitol  Hill,  4th  Floor, 
Providence.  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656,  FAX  #  (401) 
277-2083 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator,  Office 
of  Strategic  Planning. 

South  Carolina  ^ 

Omeagia  Burgess,  State  Single  Point 
of  Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone:  (803)  734-0494,  FAX  #  (803) 
734-0385. 

Texas 

Tom  Adams,  Director, 
Intergovernmental  Coordination,  P.O. 
Box  13005,  Austin,  Texas  78711, 
Telephone:  (512)  463-1771,  FAX  #  (512) 
463-1984. 

Utah 

Carolyn  Wright,  Utah  State 
Clearinghouse,  Office  of  Planning  and 
Budget,  Room  116,  State  Capitol,  Salt 
Lake  City,  Utah  84114,  Telephone:  (801) 
538-1535,  FAX  #  (801)  538-1547. 

Vermont 

Nancy  McAvoy,  State  Single  Point  of 
Contact,  Pavilion  Office  Building,  109 
State  Street,  Montpelier,  Vermont 
05609,  Telephone:  (802)  828-3326,  FAX 
#  (802)  828-3339. 

West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office.  Building  #6.  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX  #  (304) 
558-3248. 

Wisconsin 

Martha  Kemer,  Section  Chief,  State/ 
Federal  Relations,  Wisconsin 
Department  of  Administration,  101  East 
Wilson  Street,  6th  Floor,  P.O.  Box  7868, 
Madison,  Wisconsin  53707,  Telephone: 
(608)  266-2125,  FAX  #  (608)  267-6931. 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Herschler  Building,  4th  Floor, 
East  Wing,  Cheyenne,  Wyoming  82002, 
Telephone:  (307)  777-7574,  FAX  #  (307) 
638-8967. 


Territories  (SPOC) 
Gutun 

Mr.  Giovanni  T.  Sgambelluri, 
Director,  Bureau  of  Budget  and 
Management  Research,  Office  of  the 
Governor,  IP.O.  Box  2950,  Agana,  Guam 
96910,  Telephone:  011-671-472-2285, 
FAX  #  011-671-472-2825. 

Puerto  Rico 

Norma  Burgos/Jose  E.  Caro, 
Chairwoman/Director,  Puerto  Rico 
Planning  Board,  Federal  F^roposals 
Review  Office,  Minillas  Government 
Center,  P.O.  Box  41119,  San  Juan, 
Puerto  Rico  00940-1 119,  Telephone: 
(809)  727-4444,  (809)  723-6190,  FA3C  # 
(809)  724-3270,  (809)  724-3103. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact, 
Plaiuiing  and  Budget  Office,  Office  of 
the  Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950. 

Virgin  Islands 

Jose  George,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands 
00802. 

Please  direct  all  questions  and 
correspondence  about 
intergovernmental  review  to:  Linda 
Clarke,  Telephone:  (809)  774-0750.  FAX 
# (809)  776-0069. 

Slate  Developmenla!  Disabilities 
P'.annnm  Councils 

Alabama 

Joan  B.  Hannah,  Ed.D..  Executive 
Director.  Alabama  Developmental 
Disabilities.  Planning  Council,  200 
Interstate  Park  Dr.,  P.O.  Box  3710, 
Montgomery.  Alabama  36193-5001, 
(205)  270-4680,  1-800-232-2158,  FAX 
# (205) 240-3195. 

Alaska 

David  Maltman,  Director,  Govenor's 
Council  on  Disabilities,  and  Special 
Education,  P.O.  Box  240249,  Anchorage, 
Alaska  99524-0249,  (907)  563- 
5355,FAX  #  (907)  563-5357. 

Arizona 

Diane  Skay,  Director,  Governor's 
Council  on  Developmental,  Disabilities, 
1717  West  Jefferson  Street,  Site  Code 
074Z,  Phoenix,  Arizona  85007,  (602) 
542-4049,  FAX  #  (602)  542-5339. 

Arkansas 

Orson  Berry.  Executive  Director, 
GovOTnor's  Developmental  Disabilities, 
Planning  Council,  4815  West  Markham, 
Slot  12,  Little  Rock,  Arkansas  72205- 
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3867.  (501)  661-2589,  FAX  #  (501)  661- 
2399. 

California 

Roberta  A.  Marlowe,  Ph.D.,  Executive 
Director,  CA  State  Council  on 
Developmental.  Disabilities,  2000  "O" 
Street,  Suite  100,  Sacramento, California 
95814,  (916)  322-8481,  FAX  #  (916) 
443-4957. 

Colorado 

Donald  St.  Louis,  Executive  Director, 
Colorado  Developmental  Disabilities, 
Planning  Council,  777  Grant  Street, 
Suite  304,  Denver,  Colorado  80203, 
(303)  894-2345,  FAX  #  (303)  894-2880. 

Connecticut 

Edward  T.  Preneta.  Director.  CT 
Council  on  Developmental  Disabilities, 
90  Pitkin  Street,  East  Hartford, 
Connecticut  06108,  (203)  725-3829, 
FAX  #  (203)  528-3680. 

Delaware 

James  F  Linehan,  Director, 
Developmental  Disabilities  Planning 
Council,  Department  of  Administrative 
.Services,  Box  1401,  Townsend  Building, 
Dover.  Delaware  19901,  (302)  739-3333, 
FAX  4  (302)  739-6704. 

District  of  Columbia 

Carol  Boykins,  Executive  Director, 
Developmental  Disabilities,  State 
Planning  Council.  801  N.  Capitol  St., 
N  t;  .  Suite  954,  Washington,  D.C. 
20002.  (202)  279-6085,  FAX  #  (202) 
727-6587. 

Florida 

K.  Joseph  Krieger,  Executive  Director, 
Florida  Developmental  Disabilities 
Planning  Council,  820  East  Park 
Avenue,  Suite  I-lOO,  Tallahassee, 
Florida  32301,  (904)  488-4180.  FAX  # 
(904)  922-6702. 

Georgia 

Zebe  Schmltt,  Executive  Director, 
Governor's  Council  on  Developmental 
Disabilities.  2  Peachtree  St.  N.E.,  Room 
3-210,  Atlanta,  Georgia  30303,  (404) 
657-2126,  FAX  #  (404)  657-2132,  TDD 
657-2133. 

Hawaii 

Diana  Tizard,  Director,  State  Planning 
Council  on  Developmental  Disabilities, 
Five  Waterfront  Plaza.  500  Ala  Moana 
Boulevard.  Suite  5-200,  Honolulu. 
Hawaii  96813.  (808)  586-8100.  FAX  # 
(808) 586-8129. 

Idaho 

John  D.  Watts,  Director,  Idaho  State 
Council  on  Developmental  Disabilities. 
280  North  8th  Street.  Suite  208.  Boise, 
Idaho  83720.  (208)  334-2178,  FAX  # 


(208)  334-3417,  800-544-2433  (Idaho 
only). 

Olinois 

ReneChristensen-Leiningur,  Director. 
Illinois  Council  on  Developmental 
Disabilities.  830  S.  Spring  Street. 
Springfield.  IL  62704,  (217)  782-9696. 
FAX  #  (217)  524-5339. 

Indiana 

Ms.  Suellen  Jackson-Boner.  Director. 
Governor's  Planning  Council  for  People 
with  Disabilities,  143  W.  Market  Street, 
Harrison  Building,  Suite  404. 
Indianapolis.  Indiana  46204,  (317)  232- 
7770/3.  FAX  #  (317)  233-3712. 

Iowa 

Mr.  Jay  Brewer.  Executive  Director. 
Governor's  Planning  Council  for 
£)evelopmental  Disabilities,  Hoover 
State  Office  Building,  1st  Floor.  Des 
Moines,  Iowa  50319,  (515)  281-7632, 
FAX  #  (515)  281^597. 

Kansas 

Ms.  Jane  Rhys,  Executive  Director, 
Kansas  Planning  Council  on 
Developmental  Disabilities,  915 
Harrison,  Room  141,  Topeka,  Kansas 
66612,  (913)  296-2608/9,  FAX  #  (913) 
296-1158. 

Kentucky 

Prudence  Reilly,  Executive  Director, 
Kentucky  Developmental  Disabilities 
Planning  Council,  Department  for 
Mental  Health  and  Mental  Retardation 
Services,  275  East  Main  Street, 
Frankfort,  Kentucky  40621,  (502)  564- 
7842,  FAX  #  (502)-564-3844. 

Louisiana 

Clarice  Eichelberger,  Executive 
Director.  Louisiana  State  Planning 
Council  on  Developmental  Disabilities. 
P.O.  Box  3455  Ben  14, 1201  Capitol 
Access,  5th  Floor,  DOT  Edition,  East 
Entrance,  Baton  Rouge.  Louisiana 
70821-3455.  (504)  342-6804.  FAX  # 
(504)  342^1419. 

Maine 

Peter  R.  Stowell,  Executive  Director, 
Maine  Developmental  Disabilities 
Council,  Nash  Building,  Station  #139, 
Augusta.  Maine  04333-0139,  (207)  287- 
4213,  FAX  #  (207)  287-4268. 

Maryland 

Mindy  Morrell,  Executive  Director, 
Maryland  State  Planning  Council  on 
Developmental  Disabilities,  One  Market 
Center.  Box  10,  300  West  Lexington 
Street,  Baltimore.  Maryland  21201- 
2323.  (410)  333-3688,  FAX  #  (401)  333- 
6674. 


Massachusetts 

[ody  Williams,  Executive  Director, 
Massachusetts  Developmental 
Disabilities  Council.  600  Washington 
Street  Room  670.  Boston, 
Massachusetts  02111,  (617)  727-6374, 
FAX  #  (617)  727-1174,  TDD  617  727- 
1885. 

Michigan 

Ms.  Sharon  Tipton,  Executive 
Director.  Dept.  of  Mental  Health, 
Michigan  DD  Council.  Lewis  Cass 
Building,  6th  Floor.  Lansing,  Michigan 
48913,  {.517)  334-6123,  7240,  FAX  # 
(517)  334-7353. 

Minnesota 

Ms.  Colleen  Wieck  Ph.D.,  Executive 
Diredor.  Governors  Planning  Council 
on  Developmental  Disabilities,  300 
Centennial  Office  Building,  658  Cedar 
Street,  St.  Paul  Minne.sota  55155,  (612) 
296-4018,  FAX  #  (612J  296-3698. 

Mississippi 

Ed  C.  Bell,  Staff  Directqr,  Mississippi 
Developmental  Disabilities  Planning 
Council.  1101  Robert  E.  Lee  Building, 
Jackson.  Mississippi  39201,  (601)  359- 
6238,  FAX  #  (601)  359-6295. 

Missouri 

Ms.  Kay  Conklin,  Director,  Missouri 

Planning  Council  for  Developmental 
Disabilities,  P.O  Box  687,  1706  East 
Elm  Street,  Jefferson  City,  Missouri 
65102.  (314)  751-8611.  FAX  #  (314) 
751-9207. 

Montana 

Greg  A.  Olsen.  Executive  Director, 
Developmental  Disabilities  Planning 
and  Advisory  Council,  111  N.  Last 
Chance  Gulch,  Arcade  Bldg.,  Unit  C, 
Box  526,  Helena,  Montana  59620.  (406) 
444-1334,  FAX  #  (406)  444-5999. 

Nebraska 

Ms.  Mary  Gordon,  Director.  Dept.  of 
Health/Developmental  Disabilities,  301 
Centennial  Mall  South,  P.O.  Box  95007, 
Lincoln.  Nebraska  68509,  (402)  471- 
2330.  FAX  #  (402)  471-0383. 

Nevada 

Donny  Loux.  Director,  DD  Council, 
Dept.  of  Rehab,,  711  S.  Stewart,  Carson 
City,  Nevada  89710,  (702)  687-4440, 
FAX  #  (702)  687-5980. 

New  Hampshire 

Thomas  Flayton.  (Acting)  Executive 
Director.  New  Hampshire 
Developmental  Disabilities  Council,  The 
Concord  Center,  Room  315,  P.O.  Box 
315, 10  Ferry  Street,  Concord,  New 
Hampshire  03301-5022,  (603)  271- 
3236,7,8,  FAX  #  (603)  225-6766. 
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New  Jersey 

Ethan  B.  Ellis,  Executive  Director,  NJ 
Developmental  Disabilities  Planning 
Council,  32  W.  State  Street.  CN  700, 
Trenton,  New  Jersey  08625-0700,  (609) 
292-3745,  FAX  #  (609)  292-7114. 

New  Mexico 

Chris  Isengard,  Executive  Director, 
Developmental  Disabilities  Planning 
Council,  State  of  New  Mexico,  435  St. 
Michael's  Drive,  Building  D,  Santa  Fe, 
New  Mexico  87501,  (505)  827-7590, 
FAX  #  (505)  827-7589. 

New  York 

Isabel  T.  Mills,  Executive  Director, 
New  York  State  Developmental 
Disabilities  Planning  Council,  155 
Washington  Avenue,  2nd  Floor,  Albany, 
New  York  12210,  (518)  432-8233,  FAX 
#  518-^32-8238. 

North  Carolina 

Holly  Riddle,  Executive  Director, 

North  Carolina  Council  on 
Developmental  Disabilities,  1508 
Western  Blvd..  Raleigh,  North  Carolina 
27606-1359,  (919)  733-6566,  FAX  # 
(919)  733-1863. 

Sorth  Dakota 

Tom  Wallner,  Director,  North  Dakota 
Coimcil  on,  Developmental  Disabilities, 
c/o  Department  of  Human  Services, 
State  Capitol,  600  E.  Boulevard  Avenue, 
Bismarck,  North  Dakota  58505-0250. 
(701)  224-3219,  FAX  #  (701)  224-2359. 

Ohio 

Mr.  Ken  Campbell,  Executive 
Director,  Ohio  Developmental 
Disabilities  Planning  Council, 
Department  of  Mental  Retardation/ 
Developmental  Disabilities,  8  East  Long 
Street,  6th  Floor,  Columbus,  Ohio 
43266-0523,  (614)  466-5205,  FAX  # 
(614) 466-0298. 

Oklahoma 

Ann  Trudgeon,  Director, 
Developmental  Disabilities  Planning 
Council,  Department  of  Human 
Services,  P.O.  Box  25352,  Oklahoma 
City,  Oklahoma  73125-0352,  (405)  521- 
4984(5),  FAX  #  (405)  521-6684. 

Oregon 

Charlotte  Duncan,  Executive  Director, 
Oregon  Developmental  Disabilities, 
Planning  Council,  540  24th  Place  NE, 
Salem,  Oregon  97301-4517,  (503)  373- 
7555,  FAX  #  (503)  373-7172. 

Pennsylvania 

David  B.  Schwartz,  Executive 
Director,  Developmental  Disabilities 
Planning  Council,  Forum  Building, 
Room  569,  Commonwealth  Avenue, 


Harrisburg,  Pennsylvania  17120,  (717) 
787-6057. 

Rhode  Island 

Marie  V.  Citrone,  Executive  Director, 
Rhode  Island  Developmental 
Disabilities  Council,  State  Executive 
Department,  600  New  London  Avenue, 
Cranston,  Rhode  Island  02920-3028, 
(401)  464-3191,  FAX  #  (401)  464-3570. 

South  Carolina 

Charles  Lang,  Interim  Executive 
Director,  South  Carolina  Developmental 
Disabilities  Planning  C.ouncil,  Edgar 
Brovvrn  Building,  Room  372, 1205 
Pendleton  Street,  Columbia.  South 
Carolina  29201-3731,  (803)  734-0465, 
FAX  #  (803)  734-0356. 

South  Dakota 

Charles  A.  Anderson,  Director,  South 
Dakota  Governor's  Planning  Coimcil  on 
Developmental  Disabilities,  Hillsview 
Plaza,  c/o  500  East  Capitol,  Pierre, 
South  Dakota  57501-5070,  (605)  77- 
6415,  F/VX  #  (605)  773-5483. 

Tennessee 

Wanda  WiUis,  Director, 
Developmental  Disabilities  Planning 
Council,  Department  of  Mental  Health 
and  Mental  Retardation,  706  Church 
Street,  3rd  Floor,  Doctor's  Building. 
Nashville,  Tennessee  37219-5393,  (615) 
741-9791,  FAX  #  (615)  741-0770. 

Texas 

Roger  A.  Webb,  Executive  Director, 
Texas  Planning  Council  for 
Developmental  Disabilities,  4900  North 
Lamar  Blvd..  Austin,  Texas  78751-2399. 
(512)  483-4080,  FAX  #  (512)  483-4097. 

Utah 

Catherine  E.  Chambless.  Director, 
Utah  Governor's  Council  for  People 
with  Disabilities,  P.O.  Box  1958,  Salt 
Lake  City,  Utah  84110-1958.  (801)  533- 
4128,  FAX  #  (801)  533-5302. 

Vermont 

Thomas  A.  Pombar,  Executive 
Secretary,  Vermont  Developmental 
Disabilities  Council,  Waterbury  Office 
Complex,  103  South  Main  Street, 
Waterbury,  Vermont  05671-1534,  (802) 
241-2612,  FAX  #  (802)  241-2979. 

Virginia 

Sandy  Reen,  Director,  Virginia  Board 
for  People  with  Disabilities,  Post  Office 
Box  613,  Richmond,  Virginia  23205- 
0613,  (804)  786-0016.  FAX  #  (804)  786- 
1118. 

Washington 

Edward  M.  Holen,  Executive  Director, 
Developmental  Disabilities  Planning 
Council,  Department  of  Conununity 


Development,  906  Columbia  St..  S.W., 
Post  Office  Box  48314,  Olympia, 
Washington  98504-8314,  (206)  753- 
3908,  l-80a-634-4473,  FAX  #  (208) 
58&-2424. 

West  Virginia 

Julie  Pratt,  Director,  West  Virginia 
Developmental  Disabilities  Planning 
Council,  1601  Kanawha  Blvd.,  West, 
Suite  200,  Charleston,  West  Virginia 
25312-2500,  (304)  558-0416  (Voice), 
(304)  558-2376  (TDD),  FAX  #  (304)  558- 
0941. 

Wisconsin 

Ms.  Jayn  Wittenmyer,  Executive 
Director,  Council  on  Developmental 
Disabilities,  State  of  Wisconsin,  722 
Williamson  Street,  P.O.  Box  7851, 
Madison,  Wisconsin  53707-7851,  (608) 
266-7826,  FAX  #  (608)  267-3906. 

Wyoming 

Sharron  C.  Kelsey,  Executive  Director, 
Governor's  Planning  Council  on 
Developmental  Disabilities,  122  West 
25th  Street,  Herschler  Bldg.,  First  Floor 
East,  Cheyeime,  Wyoming  82002,  (307) 
777-7230, 1-800-442-4333  (in-state- 
only),  FAX  #  (307)  777-5690. 

Tprritories  (DDCs) 

AniciivLin  Samoa 

Henry  Sesepasara,  Executive  Director, 
American  Samoa  Developmental 
Disabilities  Council,  P.O.  Box  184,  Pago 
Pago,  American  Samoa  96799,  (684) 
633-2919,  FAX  #  (684)  633-1139. 

Commonwealth  of  the  Northern 
Mariana  Islands 

Juanita  S.  Malone,  CNMI DD  Council, 
P.O.  Box  2565,  Saipan,  MP  96950,  (Oil) 
670-323-3014/16,  FAX  #  (Oil)  670- 
322-4168. 

Government  of  Federated  State  of 
Micronesia 

Yosiro  Suta.  Gov't  of  Federated  States 
of  Micronesia,  Dept  of  Ed.,  Palikir, 
Pohnpei,  FM  96941,  (691)  320-2609, 
FAX  #  (691)  320-5500. 

Guam 

Frances  Limitiaco  Standing  Soldier. 
Executive  Director,  Guam 
Developmental  Disabilities  Council,  122 
IT&E  Piazza,  Rm.  201,  Harmon,  Guam 
96911,  (671)  646-9468,  9469,  FAX  # 
(671)  649-7672,  TDD  671-649-3911. 

Northern  Mariana  Islands 

Juanita  S.  Malone,  Executive  Director, 
Developmental  Disabilities  Council, 
Department  of  Education,  P.  O.  Box 
2565,  Saipan,  CM  96950,  W  (670)  322- 
3014,  H  (670)  322-1398. 
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Puerto  Fico 


>iivi  MfnUiu,  Executive 
utr'  I  K I  CO  Developmental 


Mari.i  f 
Director 

i)isahih!:t;s  i)tate  Council,  P.O.  Box 

i  )4  i   Nanturce,  Puerto  Rico  00908,  (809)     Virgin  Islands  00850-9999,  (809)  772- 
722-01 M-  f  \  X  # (809)  721-3622.  2133. 


Virgin  Islands  Western  Cnrolmn  I<:!nnc!s  (Trw^t 

.,..,.          .  ru     _^       ,„  *  Tt'rntones  of  the  Pacific' 
Niark  Vuizant,  Ehrector,  VI 

Developmental  Disabilities  Council,  Minoru  Ueki  MI)  Trust  r.rntory 

P.O.  Box  2671  Kings  Hill,  St.  Croix,  U.S.  "'^^'^^  Counci!.  Ma(  i)(Miald  Memorial 


Hospital  KOROR,  hilau.  VVCI  96h40. 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by 
applicants  as  a  required  facesheet  for 

pn-'applicatinns  arui  aiiplications 
suhrmttt'd  fnrped^ra:  assistani;^   !t  will 
be  used  by  Federal  ageni;ies  to  obtain 
apfihcant  rertitu  a'lor;  thT  States  which 
havt>  fstablisfunl  a  !■"■- :»'W  a:;,"  comment 
pru(  pdtirv  Hi  respoiisf'  'o  Hxecutive 
Order  1^  Pj  ann  na.vt-  selected  the 
proRrani  'o  hf  im  iuded  in  their  process, 
have  been  aivei-  an  opportunity  to 
rexievv  'he  appiii  ant's  submission. 

1  Self-explanatory. 

2  Date  application  submitted  to 
Federal  agent  y  lor  State  if  applicablej  & 
applicant's  control  number  (if 
applicable) 

3.  State  use  onl\  (if  appacdbie). 

4.  If  this  application  is  to  continue  or 

revise  an  ►^xistiiik!  award,  enter  present 
Federal  identifier  number.  If  for  a  new 

proje(  t.  leave  blank, 

')  l^al  name  of  applicant,  name  of 
primary  organizational  unit  which  will 

undertake  the  assistance  activity, 
complete  address  of 'r.e  applicant,  and 
name  and  telepticinf  number  of  the 
person  to  contact  on  matters  related  to 
this  application 

fi  Enter  E'rnp lover  identification 
Number  (KIN)  as  assinned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space{s) 
provided: 

— "New"  means  a  new  assistance 

award. 
— "Continuation"  means  an  extension 

for  an  additional  funding/budget 

period  for  a  project  with  a  projected 

completion  date. 
— "Revision"  means  any  change  m  the 

Federal  Government's  financial 

obligation  or  contingent  liability  frrjni 

an  existing  obligation. 

9.  Name  of  Federal  agency  from 
which  assistance  is  being  requested 
with  this  appUcation. 

10.  Use  the  Catalog  of  Federal 
Domestic  Assistance  number  and  title  o! 
the  program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descriptive  title  of  tiie 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  smnmary  description  of  this 
project. 

12.  List  only  the  largest  poUtical 
entities  affected  (e.g..  State,  counties, 
cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by 
the  program  or  project. 


15,  Amount  requested  or  to  be 
contributed  during  the  first  funding- 
budget  period  by  each  contributor 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a 
dollar  change  to  an  exi.sting  award, 
indicate  only  the  amount  of  the  change. 
For  decreases,  enclose  the  amounts  ;ri 
parenthe.ses  If  both  basic  and 
suppletTfental  amounts  are  included, 
show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals 
and  show  breakdown  using  same 
categories  as  item  1.5 

16.  Applicants  should  contact  the 
State  Single  Point  of  Contact  (SPOCi  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process 

1 7  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt  "* 
include  delinquent  audit  disallowances, 
loans  and  taxes, 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy 
of  the  governing  body's  authorization 
for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in 
the  applicant's  office,  (Certain  Federal 
agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the 
application, j 
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Instructions  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  £iny 
existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A,  B,  C.  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case.  Sections 
A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
apphcations  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lmes  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or 
activity  breakdowoi,  enter  on  Line  1  and 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Coliunn  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
multiple  programs  where  one  or  more 
programs  require  a  breakdowTi  by 
function  or  activity,  prepare  a  separate 
sheet  for  each  program  requiring  the 
breakdowTi.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used  the  first  page 
should  provide  the  summary  totals  by 
programs. 


Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Colimins  (a)  and  (b),  enter  in  Columns 
(e),  (f),  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Column  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Colxmins 
(c)  and  (d).  Enter  in  Coliunn  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Coliunn  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all 
columns  used. 

Section  B.  Budget  Categories 

In  the  column  heading  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines 
1-4,  Column  (a),  Section  A.  When 
additional  sheets  are  prepared  for 
Section  A,  provide  similar  column 
headings  on  each  sheet.  For  each 
program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lilies  6a-i — Show  the  totals  of  Lines 
6a  to  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  of  amounts 
on  Lines  6i  and  6j.  For  all  applications 
for  new  grants  and  continuation  grants 
the  total  mount  in  column  (5),  Line  6k, 
should  be  the  same  as  the  total  amount 
showTi  in  Section  A,  Column  (g).  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shovm  in  Columns  (1)- 
(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 


ijne  7 — Enter  the  estmiated  amount 
of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  that  w^ill  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to 
be  made  by  the  apphcant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Apphcants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e) — Enter  totals  of  Columns 
(b).  (c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdowTi  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplements)  for  funds  for  the  current 
year  of  existing  grants. 

If  more  than  four  hnes  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 
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Line  20 — Enter  the  total  for  each  of 
the  Columns  fbHe).  When  additional 
schedulers  are  prepared  for  this  Section, 
annotate  accordinglv  and  show  the 

overall  totals  on  this  line. 

Section  F  Other  Budget  Information 

[.me  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object- 
class  c  ost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  bv  the  Federal 
grantor  agency 

Line  22— Enter  the  tvpe  of  indirect 
rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 

...V.    .,JS^     .„     ... -rj.— C-, 

and  the  total  indire<;t  expense. 
Line  23 — Provide  anv  other 
explanations  or  comments  deemed 
necessary. 

.\ssurances — Non-Constniction 
Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  vour  project  or  program.  If 
vou  have  questions,  please  contact  the 
awarding  agencv  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant; 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  mem^agement 
and  completion  of  the  project  described 
in  this  apphcation. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
through  any  authorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Persoimel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 


of  the  runeteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Persormel  Administration  (5  C.F.R.  900. 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(P.L  8ft-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and 
1685-1686),  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 

..,->>•.»     -. l-J    ror,   I  T   c   r*     C  tnA\ 

la/  O,  a&  oiuciiuou  i^s  u.o.^.  9  /  d-x;, 

which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §§6101-6107).  which 
prohibits  discrimination  on  the  basis  of 
age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
RehabiUtation  Act  of  1970  (P.L.  91-616), 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  527  of  the  PubUc  Health  Service  Act 
of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 
§  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  n  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§  1501-1508 
and  7324-7328)  which  limit  the 
political  activities  of  employees  whose 
principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 


9.  Will  comply,  as  applicable,  with 
the  provisions  of  the  Davis- Bacon  Act 
(40  U.S.C.  §§  276a  to  2768-7).  the 
Copeland  Act  (40  U.S.C.  §  276c  and  18 
U.S.C.  §§  874).  and  the  Contract  Work 
Hours  and  Safety  Standards  .^ct  (40 
use.  §§327-333).  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  writh  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following;  (a)  institution 
of  environmental  quality  control 
measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L. 
91-190)  and  Execubve  Order  (EO) 
11514;  fb)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 
11990:  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988:  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  §§  1451  et  seq.);  (f) 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  §  7401  et 
seq.):  (gj  protection  of  underground 
sources  of  drinking  water  imder  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  (P.L  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  (PL.  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 
§§  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C.  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.), 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  hxmian 
subjects  involved  in  research, 
development,  and  related  activities 
supported  bv  this  award  of  assistance. 

15  Will  complv  with  the  Laboratory 
Animal  Welfare  Act  of  1966  [P.L.  89- 
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544,  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §§4801  et  seq.)  which  prohibits 
the  use  of  lead  based  paint  in 


construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 


Date  Submitted 

BIUJNQ  CODE  41S4-01-M 
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Ar.tachnien*-    B 


U.S.  Department  of  Health  and  Human  Services 


Certtficatlon  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  tigntng  and/or  submmtng  this  apptication  or  grant  agrMmant,  th«  grantM  is  providing  tha  cartfficatlon 

««t  out  baiom 

This  cenificatioa  is  required  by  reguiaitotu  unptrmrnimg  the  Drug-  Free  Workplact  Aa  of  1988, 45  CFR  Put  76.  Subpart 
F.  Tbe  reguUuons,  pui>iisiied  m  ihe  May  25.  1990FedenU  Rcfister.  require  certifkatioo  by  grantees  that  they  wiD  mauuam 
a  drug-free  workpiace.  Tbe  ocmfkaxioo  sa  out  beiow  a  a  malcriai  reprev.nunon  of  taxx  upon  which  reiiance  wtO  be  placed 
when  the  Deparuneat  of  Heaith  and  Human  Services  (HHS)  determmes  to  award  the  grant  If  it  a  later  detennuicd  thai 
the  grantee  uowiagiy  rendered  a  false  cemficauoii.  or  ouierwuc  violaies  the  requiremeau  of  the  Drug- Free  Woricplace 
Ad.  HHS,  m  attriilion  to  any  other  remedies  available  to  the  Federal  Gawcraaxat,  may  talten  actioD  authornBd  under  the 
Drug-Free  Workplace  Ad.  False  certificauoa  or  vio^iioo  of  the  cenificaiioa  shall  be  grounds  for  suspension  of  payments, 
suspension  or  tcnmaauoo  of  grants,  or  govenunenrwidc  suspension  or  debarmeaL 

Workplaces  under  grants,  for  grantees  ottier  than  udividuais,  need  not  be  wlrnlifird  on  the  certification.  If  known,  thcv 
mav  be  identified  m  the  grant  appucation.  If  the  grantee  does  not  identify  the  workplices  at  the  time  of  apphcatioo.  or  upon 
award,  if  there  is  ao  appiicaxxw.  the  grantee  must  keep  the  identity  of  the  workplacefs)  on  file  in  lU  ofBce  aad  make  the 
infonnauoo  available  for  Federal  mspecxion.  Failure  to  tdcoufv  all  known  workplaces  coostitutes  a  vK>iation  of  the  grantee's 
drug-free  workplace  requireaients. 

Workplace  identifications  mtist  include  the  adual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place  Catcgoncaj  aescnpoota  snav  be  used  (eg.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  empiovees  m  each  local  unemployment  office,  performers  \a  concert  halls  or 
radio  studios. ) 

If  the  workplace  identified  to  HHS  changes  ounng  the  performance  of  the  grant,  tiie  grantee  shall  inform  the  agency  of 
Lhe  change(s),  if  it  previously  ideatified  the  workplaces  m  quesuoa  (see  above). 

De&uiioiu  of  terms  m  the  Nonprocureroent  Suspension  and  Debarment  common  rule  and  Drug- Free  Workplace 
common  niic  apply  to  this  certification  Gramces  attention  is  called,  m  particular,  to  the  following  definitions  from  these 
rules: 

'Coatrolled  substaaoc'  means  a  coniroUex:  tuostance  in  Schedules  1  through  V  of  the  Controlled  Substances  Ad  (21 
use  812)  aad  u  further  defined  bv  reguiauon  ( 21  CFR  1308^1  through  1308.15). 

'Coavtctioa'  meaas  a  fueling  o'  gtuli  (including  a  pica  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  ciiargcd  with  the  rcsponsibiiirv  to  detcrmme  violatioos  of  the  Federal  or  State  chznmai  drug  statutes; 

'Criainai  drog  statate*  mrans  i  Federal  or  noo  PedcraJ  onminal  statute  urvoiving  the  manulaaure,  distriN-uioh, 
dispensing,  use.  or  possessioa  of  anv  ajotroticd  substance 

Tmpioyw"  means  the  empiovee  of  a  grantee  dirediy  engaged  in  the  performance  of  work  under  a  grant,  including  (i) 
All  'direa  caaige'  empiovees,  ;ii/  aJi  'mdirca  charge*  employees  "r''*<t  their  impad  or  involvement  is  insignificant  to  the 
pertormance  of  the  grant;  and.  i  lii )  tcmptiraiv  pcrsoimci  aad  consultants  who  are  directly  engaged  in  the  performance  of 
work  unaer  the  grant  and  who  are  on  inc  erwicc  <,  pavrau  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  graatct  ;e.g.,  volunteers,  even  r  in< ,:  m«(  a  trjiJctjng  requirement;  constiltaats  or  independent  contradon  not  on 
the  grafltee  s  payroU;  or  empiovees  oi  suorcapicats  or  suocontradors  in  covered  workplaces). 

Tha  grantM  carttfias  that  tt  will  or  wii!  conttnua  to  provida  a  drug-(ra«  nvorkplaca  t>y: 

(■)  Publishing  a  uatcmeni  aoti^nni;  cfnpt(rvT-«.j  ttMi  \oe  unlawful  manufadure.  distribution,  dispensing,  pxxsession  or 
use  of  a  controUed  substance  is  protubitec  a-^  ns.-  sjramitc  \  workplace  and  specifying  the  actions  that  will  be  taken  against 
empiovees  tor  v-,oLation  of  suet  protubumn 

lb)  Eitabiislung  an  otigotng  anig-srtc  a*-ir£.ac^i  yrrss^a^s  so  inform  employees  about: 

i\>  The  cUngers  of  drug  abuse  m  the  wtinpuct  ;  Trie  (jyamce^i  policy  of  mamtaining  a  drug- free  workplace.  (3)  Any 
■vaiiabic  aroe  counseling,  rthabiiiiauoD,  aoc  empjovrx  asiiiiance  programs,  and.  (4't  The  pcnallws  :bai  mav  tw  imposed 
opOD  cmD.ovr.es  for  drug  aousc  vjoatioai  xxumng  m  lije  workplace. 

tC)  Majti.-^  u  a  rcquiremcm  ttiai  cacJi  impioyee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statcmcnf  requLred  tw  paraip^po    a;; 

'd)  Sotirvrng  ;hc  empiovee  m  the  statement  required  by  paraE?-3Df  >i;  .Eat,  as  a  condition  of  empiovmeni  under  the 
gram,  the  empiovee  will; 

(1)  Ar-ide  Dv  lae  terms  of  the  Matcmeat;  aad,  (2)  NoCify  the  cmpiovcr  m  wnung  of  his  or  her  convicuon  for  a  violation 
of  a  crimmaj  drag  uatui  c  cxxrumag  in  the  woritpiMe  ao  later  ^  hac  f.  ve  calendar  days  after  such  convKUon; 

I*)  Notifying  the  agcncv  in  wnting,  within  tea  caienda-  .lays  ificr  -ccciving  notice  uader  <;upparagraph  (d)(2)  from  an 
empkjyce  or  otaerwise  r-ccrvmg  aaiial  notice  of  such  convicuoa-  Emnioycn  of  coavided  employees  must  provide  nouce, 
■dudinj;  p<3SJLion  title,  to  cvay  grant  ofGcer  or  other  tii^ip*^  on  whose  grant  admry  the  coavided  employee  was  working, 
oalcii  :ae  Featru  ageno.-  has  detignaied  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  mciude  the 
ideniification  nuxnoerts;  ot  tach  affeded  grant; 
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t:  (d)(2).  wth 


rcipcc:  ;c  ic»  smpiovet  wdc  is  so  coovicicc 

rco-wJCEc:::!  :;  utr  Re£ar„!.a;ioc  Ac:  ;,  :-   •  a.,  axecccjc  or.  (2)  Requirmg  sucfl  employee  to  paruapite  utufaaohly 

IT.  a  I'ug  aru\£  liiiiiaic^  c-  -tEar^i^.a-.ioc  prc^graa:  apprcvtd  (or  such  purposes  by  i  Frdc-al,  Slate,  or  -v-a.'  hraj-*-  'r.i 
c:i;or'iticec'   c  other  arDronnai;  agcscv-. 

vfc/MaiiSxa  sdoO  fa;:;  -.'or  :.;  coe;-j:u£  :;  raiifltaic  a  i'uc-fr-;  worir!a:-r  ;::-•■  ss.  r 
(b),(c).(C      •    aoc  f 


Ccnneci;o"  x-n'"  '.ie  specific  jins  -j$«  iOicn'^tnts,  :■  rtMec, 
Pla-t  or  F'.-i'-rroasct    Simff  iddrtsv  Cifv  JounrN   <u.t  Z:"  '\,-de) 

o7rr    '" 


:.  .,---  =  r  B  t  anon  o.'  pa.-  ac' » :^  ::.■■  >  a), 


~f^  iif  ^iinrr-.c:.e:  O'  '    r      a-  ce 


^entijied  hen. 


icci^zas 


1  c    ir,c 


poiDt  for  STATE -"^IZZ  ^,>'Z  5 T a t'E  a  _; £ N  ri '  '^^  1  C- E  certifier. . :  l 
For  the  Departaeiii  o'  H:a...'  aac  H.^i^  i,:-,i.:.-i.  ,-,;  zct::-!..    tzz 
Oversight,  Office  of  V!a2a::  =  ir.:  a=c  .-,_c.-i...co.  ^^ir^a-'.r.ti:.  ., 
InderK  :-:-,: :  ^   ;  r . :   i  v,     ,.  ii- .r  gion,  D^C  20201. 


i,  a  - ;  : ;  ■  r. ,:  L-'icauon  of  cnmuui  dnir  :,:     ■ .:-.  ;■- 
-    ;:>omt  is:  Division  of  Grar.:    '   ir.Ait-r,-;:    «:.: 
ncaiU)  and  Human  Servicer,  -.^.i.  -..;_,  ,iX 
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Attachment  C 

Certification  Regarding  Debarment, 
STfsper.sion.  and  Other  Responsibility 
Matters— Pnmary  Covered  Transactions 

Bv  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
pnmarv  participant  in  accordance  with 
45  C.FR  Fart  "b,  certifies  to  the  best  of 
its  Liiuwledge  and  belief  that  it  and  its 
princii'dis 

lAi  are  aoI  presently  debarred, 
susp)eided.  proposed  for  debarment, 
deciared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 

ui  or  uau  a  CiVii  jufaEtncIlt  rcHvicrGu 

against  them  for  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal, 
State,  or  local)  transaction  or  contract 
imder  a  public  transaction;  violation  of 
Federal  or  State  antitrust  statutes  or 
commission  of  emt)ez7iement,  theft, 
forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  |>roperty. 

(c)  are  not  presently  indicated  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State  or  local)  terminated  for 
cause  or  default. 

The  inabihty  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  It  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services'  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disquahfy  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regeu^ding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions"  provided  below  without 
modification  in  all  lower  tier  covered 


transactions  and  in  all  sohcitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  To  Be  Supplied  to  Lower 
Tier  Participants 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 

^•'—— /  • 

(b)  where  the  prospective  lower  tier 
participant  is  imable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitied  "Certification  regarding 
Debarment,  Suspension,  IneUgibility, 
and  Volimtary  Exclusion — Lower  Tier 
Covered  Transactions"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Attachment  D 

Certification  Regarding  Lobbying — 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  beUef ,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 


employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Fonn  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certiHcation  be 
included  m  the  aware  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  giants,  loans,  and  cooperative 
agreements]  and  that  all  subrecipients 
shall  cenif>  and  disclose  accordingly. 

This  ceruficalion  is  a  material 
representation  of  tact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  oi  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section  " 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  laoan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  (w 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  coimection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code,  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 
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regulariv  for  the  provisinn  of  health,  day 
care,  education,  or  librar\  •services  to 
children  under  the  age   .'"  1m   if  the 
services  are  funded  tiv  FtHlern.  iirograms 


either  curecuy  or  through  State  or  iocal 
governments,  by  Ft-dfral  grant,  contract, 
loan,  or  loan  guaa«ntee  T  he  law  does 
not  apply  to  children's  services 
provided  in  private  residences,  facilities 
funded  solely  by  Medicare  or  Medicaid 
funds,  and  portions  of  facihties  used  for 
inpatient  drug  or  alcohol  treatment 
Failure  to  comply  v\rith  'he  provisions  of 
the  law  may  result  in  tne  imposition  of 
a  civil  monetary  penalty  of  up  to  Si  .000 
per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 


By  signing  and  submitting  this 
apphcation  the  appHcant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act,  The  applicant' 
grantee  further  agrees  that  it  will  rf^quire 
the  language  of  this  certification  be 
included  m  any  subawards  which 
contain  provisions  for  children  s 
services  and  that  all  subgranfees  shall 
certify  accordingly 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  25 

[Docket  No.  28617;  Notice  No  96-6' 

RIN2120-AF7S 

Revision  of  Hydraulic  Systems 
Airworthiness  Standards  Tc 
Harmonize  With  European 
Airworthiness  Standards  for  Transport 
Category  Airplanes.  Correction 

agency:  Federal  Aviation 

.Administration  ;FAA),  DOT. 

ACTION:  Notice  ,r  pr;  posed  rulemaking; 


summary:  This  document  contains  a 
( (  rrec  tiiin  \o  ne  Notice  of  proposed 

.-!! ipmak.fii;   Nr  RMl  published  in  the 


Federal  Kr'sjster  on  July  3.  1996  (6:  PR 
35056),  V.  A  ould  amend  the 

airworthiness  standards  for  transport 
category  airplanes  to  harmonize 
hydraulic  systems  design  and  test 
requirements  with  standards  proposed 
for  the  European  Joint  Aviation 
Requirements  (JAR).  Inadvertent  errors 
were  made  in  two  places  in  that  NPRM 
This  action  corrects  those  errors. 
FOR  FUfrmER  INFORMATION  CONTACT: 
Jan  Thor,  Regulatiuiia  Bfaiich,  ANM- 
114,  Transport  Airpfane  Directorate, 
Aircraft  Certification  Service,  1601  Lmd 
Ave.  SW,  Renton.  WA  98055-405b, 
telephone  (206)  227-2127. 

SUPP     V  f  <«    i  ^     INFORMATION: 
Correction  of  PubiicatioB 

In  the  NPRM  document   FP  f  *,,    q?> 
17034)  published  in  the  federal 


Register  on  lulv  3    1916  !fi1  FR  3.5056), 
make  the  foiiowing  c:orrert'.L,<ns 

1.  On  page  35056,  column  1,  last 

paragraph  \n  the  coiumn  change  the 
internet  address  from 
nriTspcmts@niaii.hq.faa.gov."  to 

■nprmcmts@mia:i.hq  faa  gov.". 

§25.1435    [Corrected] 

.:   tJn  page  35060   in  column  3,  in 
«5  24  1435.  :n  paragraph  \h][\] 
miroductorv  -ext,  line  3.  remove  the 
period  after  me  word  "parameters    aiiu 
add  ",  if:"  in  its  place. 

Issued  in  Washington,  D.C  on  August  5, 

1 996 

Donald  P  Bvme. 

A  SSI 'it  :int  Chief  Counsel. 

FR  Dor  qB-2n38R  Filed  ^-5-96;  8:45  am) 
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DEPARTMENT  0^  TRANSPORTATION 

Federal  Aviation  Administration 

P'oposed  Advisory  Circular  25. 14.35-1, 
Hydrauiic  System  Certification  "^ests 
and  Analysis 

AGENCr;  leueral  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  (AC) 
25.1435-1  and  request  for  comments; 
correction. 

SUMMARY:  This  document  contains  a 

flection  to  the  Notice  of  availability  o; 
proposed  advisory  circular  AC  25.1435- 
1  and  requns*  fo-  "^~ments,  published 
in  the  I  ederai  Register  on  July  3,  1996 


(61  FR  35062).  In  the  "Discussion" 
section  of  that  notice,  the  FAA 
inadvertently  left  out  the  Notice  No.  of 
the  Notice  of  proposed  rulemaking 
(NPRM)  to  which  the  proposed  AC 
relates.  This  action  corrects  that 
omission. 

FOR  FURTHER  iNTCRMA-nOK  CON"*.-'- 
Jan  Thor,  R-g    u.  u-  d:^._:,,  .i\M- 
114,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Ave.  SW,  Renton,  Washington  98055- 
4056,  telephone:  206-227-2127. 

S'JPDlEMEN'iRV  iSiCOOMA'iON 

I  ,orTpi;  turn  (){  F*uhiita!!on 

ai  uie  uuUue  Qui^uiuent  (FR  Doc.  96- 
1 7035)  published  in  the  Federal 


RpRisier  3n  July  3. 1996  (61  FR  35062), 
make  the  following  correction:  On  page 
35062.  column  3,  third  paragraph,  insert 
the  number  "6"  in  place  of  "(insert 
notice  nvunber  of  NPRM  entitled, 
"Revision  of  Hydraulic  Systems 
Airworthiness  Standards  to  Harmonize 
with  European  Airworthiness  Standards 
for  Transport  Category  Airplanes")". 

Issued  in  Renton,  Washington,  on  July  23, 
1996. 

Stewart  R.  Miller, 

Acting  Manager,  Tmnsport  Aiqilane 

Directorate.  Aircraft  Certification  Service, 

ANM-100 

[FR  Doc.  96-20387  Filed  a-9-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  No.  FR-l09d-N-01] 

Notice  of  Regulatory  Waiver  Requests 
Granted 

AGENCY:  Office  of  the  Secretary,  HUD. 
action:  Public  Notice  of  the  Granting  of 
Regulatory  Waivers.  Request:  January  1, 
1996  through  March  31. 1996. 

SUMMARY:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  regidations.  This  notice  is  the 
twenty-first  in  a  series,  being  published 
on  a  quarterly  basis,  providing 
notification  of  waivers  granted  during 
the  preceding  reporting  period.  The 
purpose  of  this  notice  is  to  comply  with 
the  requirements  of  Section  106  of  the 
Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  Notice, 
contact  Camille  E.  Acevedo,  Assistant 
General  Counsel  for  Regulations,  Room 
10276,  Depjartment  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410;  telephone 
202-708-3055;  TTY:  (202)  708-3259. 
(These  are  not  toll-free  numbers.)  For 
information  concerning  a  paitioilar 
waiver  action,  about  which  public 
notice  is  provided  in  this  dociunent, 
contact  the  person  whose  name  and 
address  is  set  out,  fur  the  particular 
item,  in  the  accompanying  list  of 
waiver-grant  actions. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Congress 
adopted,  at  HUTD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106-of  the  Act  (Section  7(q)(3)) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(q)(3), 
provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by 


publishing  a  notice  in  the  Federal 
Register.  These  notices  (each  covering 
the  period  since  the  most  recent 
previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  also  contains 
requirements  applicable  to  waivers  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purpuseti  uf  to< lay's 
document. 

Today's  document  follows 
puiblication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  (56  PR  16337, 
April  22. 1991).  This  is  the  twenty-first 
notice  of  its  kind  to  be  published  under 
Section  106.  It  updates  HUD's  waiver- 
grant  activity  from  January  1, 1996 
through  March  31,  1996. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  24.200 
(involving  the  waiver  of  a  provision  in 
part  24)  would  come  early  in  the 
sequence,  while  waivers  in  the  Section 
8  and  Section  202  programs  (24  CFR 
Chapter  VIII)  would  be  among  the  last 
matters  listed.  Where  more  than  one 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section 
number  of  the  first  regulatory 
requirement  in  title  24  that  is  being 
waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  of  both 
§811. 105(b)  and  § 811.107(a)  would 
appear  sequentially  in  the  listing  imder 
§  811.105(b).)  Waiver-grant  actions 
involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earliest-dated  waiver  grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  viall 
include  these  earlier  actions,  as  well  as 
those  that  occur  between  April  1, 1996 
through  June  30. 1996. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 


provided  in  the  Appendix  that  follows 
this  notice. 

Dated:  August  1. 1996. 
Henry  G.  Cisneros. 

Secretary. 

Appendix — Listing  of  Waivers  of  Regulatory 
RetjuiremenLs  Granted  bv  OfR<*rs  of  the 
Department  of  Hou.'iinp  and  I  rban 
Development  January  1,  1996  Through 
March  ,31.  1996 

Note  to  Reader:  The  person  to  be  contacted 
for  adci.:;onal  information  about  these 
waiver-grant  items  in  this  listing  is:  Mr. 
lames  B.  Mitchell,  Director,  Financial 
Services  Division,  U.S.  Department  of 
Housing  and  Urban  Deveiopmeni,  470 
L'Enfant  Plaza  East,  Suite  3119,  Washington, 
D.C  20024.  Phone:  (202)  755-7450  xl25; 
hearing  and  sfjeech-impaired  individuals 
may  call  HLIDs  TTY  toll-free  number  at  1- 
800-877-8391. 

Regulation:  24  CFR  811.106(d)  and 
811.107(d)  of  1977  Regulations. 

Project/Activity:  New  Orleans  HDC 
refunding  of  bends  which  financed  an 
uninsured  Section  8  assisted  project: 
Tivoli  Place,  Project  No.  LA48-0021- 
005. 

Nature  of  Requirement:  The 
regulations  set  conditions  imder  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifaraily  bousing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

Date  Granted:  March  27, 1996. 

Reasons  Waived:  The  part  811 
regulations  cited  above  prohibited 
refundings  and  required  that  excess 
reserve  balances  be  used  for  project 
purposes.  The  Project  Owner  has 
requested  HUD  permission  to  release 
excess  resen'e  balances  from  the  1979 
Trust  Indenture  to  retire  a  portion  of 
partnership  debt  and  fond  project 
repairs.  Issuance  of  Refunding  Bonds 
under  Sectioti  103  of  the  Tax  Code  will 
not  reduce  project  debt  service  nor 
generate  Section  R  savings.  The  Project 
Owner  will  execute  a  HUT)  Use 
Agreement  to  maintain  low-income 
project  occupancy  for  10  years  after 
expiration  of  Section  8  subsidies. 

Regulation:  24  CFR  811.107(a)(2). 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  and  811.115(b). 

Project/ Activity:  The  Greenville, 
North  Carolina  Housing  Authority 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project.  Green  tree 
Village  Apartments,  FHA  No.  053- 
35428. 

Nature  of  Requirement:  The 
regulations  set  conditions  under  which 
HUD  mav  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
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revenue  bonds  from  Federal  income 
taxation  and  authorize  cai!  of 
debentures  pnor  to  matunt> 

Granted  by:  Nicolas  P  Retsmas. 
Assistant  Secretan,'  for  Housing-Federal 
Housing  Commissioner 

Date  Granted  Februan,-  26.  1996. 

Reasons  IVaJved.  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  rehinding 
transactions.  To  credit  enhance 
refunding  bonds^not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  us  option  under 
24  CFR  Section  207.259(ej  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  en  Febniarv'  1.  1996  Refimdinp 
bonds  have  been  priced  to  an  average 
vield  of  5  80%  The  tax-exempt 
rehindmg  bond  issue  of  $1 .395.000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasur>-  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10%  at  the  call  date 
in  1996  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate.  The 
refunding  will  also  substantiallv  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  hinding 
545,000  for  project  repairs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  protects  wii!  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

Regulation:  24  CFR  811, 107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.115(b). 

Project/ Activity:  The  Hugo,  Oklahoma 
Housing  Authority  refunding  of  bonds 
which  financed  a  Section  8  assisted 
project,  the  Southwind  Acres 
Apartments  FHA  No   1 18-35098. 

Nature  of  Requirement:  The 
regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretar.'  for  Housing-Federal 
Housing  Commissioner 

Date  Granted.  March  6,  1996. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  »ot  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HLT)  on  Februar>'  16, 
1996.  Refimding  bonds  have  been 


priced  to  an  average  yield  of  6.05%.  The 
tax-exempt  refunding  bond  issue  of 
$1,640,000  at  current  low-interest  rates 
will  save  Section  8  subsidv  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  througn  replacement  of 
outstanding  tax-exempt  coupons  of 
8.6%  at  the  call  date  in  1996  with  tax- 
exempt  bonds  at  a  substantially  lower 
interest  rate  The  refunding  will  also 
substantiallv  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  8  55%  to  4.45%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  providing  $96,474 
for  project  repairs,  and  increasing  the 
likelihood  that  protects  vsill  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priorily 
HUD  objective. 

Regulation:  24  CFR  811.107(a)(2}, 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  and  811.115(b), 

Project/Activity:  The  New  Lexington 
(Ohio)  HDC  refunding  of  bonds  which 
financed  a  Section  8  assisted  project, 
Lincoln  Park  Apartments,  FHA  No.  043- 
35181. 

Nature  of  Requirement:  The 
regulations  set  conditions  imder  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  March  14, 1996. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  February  7, 1996.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  5.85%.  The  tax-exempt 
refunding  bond  issue  of  $1,130,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11%  at  the  call  date 
in  1996  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  Uie  HAP  contract,  thus 


reducing  FHA  mortgage  ins\irance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  funding 
$50,000  for  project  repairs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

Regulation:  24  CFR  Sections 
811, 107(a)(2),  811.107(b),  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3),  and 
811.115(b). 

Project/Activity:  The  Comanche 
County,  Oklahoma  Home  Finance 
Authority  refunding  of  bonds  which 
financj^d  a  .Section  8  assisted  project,  the 
Ambassador  Apartments,  FHA  No.  117- 
35153. 

Nature  of  Requirement:  The 
regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  matxuity. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  March  27, 1996. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  January  31, 1996.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  6.12%.  The  tax-exempt 
refunding  bond  issue  of  $1,660,000  at 
current  low-interest  rates  wiW  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.1%  at  the  call 
date  in  1996  with  tax-exempt  bonds  at 
a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  funding 
$75,000  for  project  repairs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
famiUes  after  subsidies  expire,  a  priority 
HUD  objective. 
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Note  to  Reader  The  person  to  be  contacted 

for  additional  information  about  these 
waiver-grant  items  in  this  listing  is:  Debbie 
Ann  Wills,  Field  Management  Officer,  U.S. 
Department  of  Housing  &  Urban 
Development.  Office  of  Community  Planning 
and  Development,  451  7th  Street,  S.W.,  Room 
7152,  Washington,  DC.  20410-7000, 
Telephone:  (202)  708-2565;  hearing  and 
speech-impaired  individuals  may  call  HUD's 
TTY  toll-free  number  at  l-80O-«77-8391, 

Regulation:  24  CFR  92.2, 

Project/Activity:  The  Qty  of  Chicago, 
Illinois  Ffiquested.  on  behalf  of  the  GSW 
Residential  C^oiporation,  a  waiver  of  part 
24  CFR  92,2  that  requires  a  community 
housing  development  organization 
(CHDO)  to  have  a  tax  exempt  ruling 
from  the  IRS.  The  waiver  would  allow 


an   nponn  1  Toti  r\r, 


.n*h 


non-profit  status  determination,  to 
qualify  for  HOME  funds  as  a  CHDO. 

\'aturf  of  Requirement:  The  HOME 
regulations  at  24  CFR  92.2  require  a 
community  housmg  development 
organization  (CHDO)  to  have  a  tax 
exempt  ruhng  from  the  IRS. 

Granted  by:  .\ndrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  February  8.  1996. 

Reasons  Waived:  The  waiver  allows 
the  city  to  meet  its  requirement  to 
reserve  at  least  15  percent  of  its  funds 
to  CHIX)s  and  thus  not  lose  that  amount 
in  program  funding. 

Hegu/atjon  24  CFR  92.252(a)(2)(i)(B). 

Project/Activity:  Lexington-Fayette 
Urban  County,  a  HOME  participating 
jurisdicTtion,  requested  a  waiver  of  the 
HOME  Program  regulation  at  24  CFR 
92.252(a)(2)(i)(B)  to  permit  Section  8 
rents  to  be  charged  instead  of  HOME 
rents  for  a  HOME-assisted  rental  project. 
The  project  is  u.sed  as  the  housing 
resource  for  a  .self-sufficiency  program 
for  single  parents  who  are  participating 
in  an  educational  program.  The  coimty 
provides  Section  8  assistance  to  each 
eligible  participant  who  moves  into 
Virginia  Place  Based  on  the  design  of 
their  self-sufficiency  program  and  the 
use  of  Virginia  Place  for  this  purpose 
solely,  the  county  asserted  that  the 
Section  8  assistance  is  equivalent  to 
project -based  assistance,  and  therefore. 
Section  8  rents  should  be  permitted. 

Suture  of  Requirement:  The 
regulation  at  24  CFR  92.252(a)(2)(i)(B) 
describes  one  of  the  options  for 
establishing  rents  for  20  percent  of  the 
HOME-assisted  units  in  a  rental  project. 
Low  HOME  rents  may  be  set  at  30 
percent  of  the  family's  monthly  adjusted 
income,  unless  the  project  also  receives 
Federal  or  State  project-based 
assistance.  In  those  cases,  maximum 
rents  (i.e.  tenant  contribution  plus 
project-based  rental  subsidy)  is  the  rent 


allowable  under  the  Federal  or  State 
project-based  rental  subsidy  program. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted;  January  23, 1996. 

Reasons  Waived:  The  application  of 
24  CFR  92.252(a)(2)(i)(B)  of  the  HOME 
regiUations  would  create  an  undue 
hardship  for  this  rental  project  and  the 
self-sufficiency  tenants  it  serves. 

Regulation:  24  CFR  92.258. 

Project/Activity:  The  City  of 
Arlington.  Texas  requested  a  waiver  of 
24  CFR  92.258  of  the  HOME  regulations 
to  waive  the  30  year  affordability  period 
for  low-income  homebuyers  receiving 
HOME  assistance. 

Nature  of  Requirement:  24  CFR 
92.258  provides  for  a  Umitation  on  the 
use  of  HOME  funds  with  FHA  mortgage 
insurance  for  a  period  of  time  equal  to 
the  term  of  the  HUD  insured  mortgage. 

Granted  by:  Andrew  Cuomo.  .Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  25,  1996. 

Reasons  Waived:  The  application  of 
Section  92.258  of  the  HOME  regulations 
to  the  City's  program  would  create  an 
imdue  hardship  for  the  City  of  Arlington 
and  its  potential  homeowners,  and 
adversely  affect  the  purposes  of  the  Act. 

Regulation:  24  CFR  511.76(h). 

Project/Activity:  The  Qty  of 
Texarkana,  Texas  requested  a  waiver  of 
program  closeout  requirements  of  the 
Rental  Rehabilitation  program. 

Nature  of  Requirement:  The 
regulations  at  24  CFR  511.76(h)  cite 
when  proceeds  received  from  Rental 
Rehabilitation  loans  become  program 
income. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Commimity  Planning  and 
Development 

Date  Granted:  March  25,  1996. 

Reasons  Waived:  The  City  of 
Texarkana,  a  State  of  Texas  Rental 
Rehabilitation  grantee,  had  not  yet  met 
the  requirements  for  program  closeout. 
The  waiver  allowed  the  City  to  use  its 
program  income  to  provide  affordable 
rental  housing  to  low  income  residents. 

Regulation:  24  CFR  570.489(e)(l)(vii), 

Project/Activity:  The  State  of  South 
Carolina  requested  a  waiver  of  the  State 
CDBG  regulations  at  24  CFR 
570.489(e)(l)(vii). 

Nature  of  Requirement:  The  State 
requested  a  waiver  of  the  regulations 
that  set  the  standards  for  program 
income. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Commimity  Planning  and 
Development. 

Date  Granted:  January  26, 1996. 

Reasons  Waived:  The  State  was 
granted  the  waiver  in  order  to  continue 


its  participation  in  HUD's  Loan 
Securitization  demonstration  project. 
The  waiver  will  permit  the  State  to 
calculate  the  amount  of  program  income 
generated  through  the  sale  as  the  net 
proceeds  after  the  costs  of  arranging  the 
transaction  have  been  deducted. 

Regulation:  24  CFR  572.115(a)(1). 

Project/Activity:  The  City  of  Port 
Arthur,  Texas  requested  a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families.  * 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary'  for  Community  Planning  & 
Development. 

Date  Granted:  January  25,  1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Project/Activity:  The  Housing 
Authority  of  the  Choctaw  Nation  of 
Oklahoma  requested  a  waiver  to  extend 
the  time  permitted  for  the  transfer  of 
HOPE  3  properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eUgible  properties  must  be 
transferred  to  eligible  families  within    . 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  January  25.  1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  .\ssistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Project/Activity:  The  Texas 
Department  of  Housing  and  Commimity 
Affairs  requested  a  waiver  to  extend  the 
time  permitted  for  the  transfer  of  HOPE 
3  properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
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for  an  extension  of  a  period  not  to 
exceed  one  ye&i  of  that  deadline 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretar3'  for  Community  Planning  & 

Development. 

Date  Granted:  January  25,  1996. 

Reasons  Waived  Based  on  progress 
made  m  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  propwrty 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Pwfert'Activitv  Santa  .^na 
Neighborhood  Housing  Senices,  Inc.,  of 
Santa  .\na  California  requested  a  waiver 
to  extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
famihes. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline 

Granted  by:  iAndrew  Cuomo,  Assistant 
Secretarv'  for  Community  Planning  & 
Development, 

Date  Granted.  January-  25,  1996 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 

Regulation  24  CFR  572.115(a)(1). 

Project/Activity:  Comprehensive 
Community  Action,  Inc  of 
Massachusetts  requested  a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 

Nature  of  Requirement  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  t>e 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  penod  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  January'  25,  1996. 

Reasons  Waived.  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary- 
found  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 

Regulation:  24  CFR  572, 115(a)(1). 

Prvject/Activity  Comprehensive 
Community  Action,  Inc..  of 
Massachusetts  requested  a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 


Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 
Date  Granted:  January  25,  1996. 

Reasons  Waived:  Based  on  progress 
made  in  tiansfemng  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Project/ Activit\-  The  City*  of 
Indianapolis,  Indiana  requested  a 
waiver  to  extend  the  time  permitted  for 
the  transfer  of  HOPE  3  properties  to 
eligible  famihes. 

Nature  of  Requirement:  The 
regulations  at  CFR  572, 115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  penod  not  to 
exceed  one  year  of  that  deadline. 

Granted  by  .\ndrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 

Dore  Granted:  January-  25.  1996. 

Reasons  Waived:  Based  on  progress 
made  m  transferring  the  subtect 
properties,  the  Assistant  Secretarx- 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year 

Regulation  24  CFR  572, 115(a)(1) 

Project/ ActiMty  The  City  of  New 
York,  New  York  requested  a  waiver  to 
extend  the  time  pvermitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115{a)(ll  require 
that  units  m  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  penoo  not  to 
exceed  one  year  of  that  deadline. 

Granted  bv:  .Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 

Date  Granted  lanuary-  25,  1996. 

Reasons  Waived.  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
foimd  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Project/Activity.  The  City  of  Grand 
Prairie,  Texas  requested  a  waiver  to 


extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
famihes. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  Uinits  in  eUgible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  eflective  date  of  the 
HOPE  3  implementation  grant  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 

Date  Granted:  January  25, 1996 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subjcict 
properties,  the  Assistant  Secretary 
foimd  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Project/ Activity.  Baltimore  Housing 
Partnership  of  Baltimore,  Maryland 
requested  a  waiver  to  extend  the  time 
permitted  for  the  transfer  of  HOPE  3 
properties  to  eligible  famihes. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  luiits  in  eligible  properties  must  be 
transferred  to  eligible  Camihes  within 
two  years  of  the  efiiective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Serretan.  for  Commimity  Planning  k 
Development. 

[)ate'Grcnted:  January  25,  1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
fbimd  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(8){1). 

Project/Activity:  People's  Housing 
Ooup  of  Maryland  requested  a  waiver 
to  extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eUgible 
famihes. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eUgible  properties  must  be 
transferred  to  eligible  famihes  within 
two  years  of  the  efiiective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development 

Date  Granted:  January  25, 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 
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Regulation:  24  CFR  572.115(a)(1). 
Project/Activity'  The  City  of  Boston's 
Public  Facilities  Department  requested  a 
waiver  to  extend  the  time  permitted  for 
the  transfer  of  HOPE  3  properties  to 
eligible  families. 

Snture  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 

Date  r.rantpd  Fehniary  8,  1996, 
Reasons  Waived-  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  .Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  tor  one  year. 
Regulation:  24  CFR  572.115(a)(1). 
Pro/ectMcfmfv  Chicanos  Por  La 
Causa  of  California  requested  a  waiver 
to  extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  ^Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 
Date  Granted:  February  8,  1996. 
Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 
Regulation:  24  CFR  572.115(a)(1). 
Project/Activity:  The  City  of  Austin, 
Texas  requested  a  waiver  to  extend  thv 
time  permitted  for  the  transfer  of  HOPE 
3  properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  he 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  Ihe 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  bv:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 
Date  Granted:  February  8,  1996. 
Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 


properties,  the  Assistant  Secretary 
foimd  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 
Regulation:  24  CFR  572.115(a)(1). 
Project/Activity:  The  West  Maryland 
Interfaith  Housing  Development 
Corporation  requested  a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Commimity  Planning  & 
Development. 
Date  Granted:  February  8,  1996. 
Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 
Regulation:  24  CFR  572.115(a)(1). 
Project/Activity:  The  Texas 
Department  of  Housing  and  Commimity 
Affairs  and  Habitat  of  Humanity,  Inc., 
requested  a  waiver  to  extend  the  time 
permitted  for  the  transfer  of  HOPE  3 
properties  to  eligible  famihes. 
Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Grunted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 
Date  Granted:  February  8, 1996. 
Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 
Regulation:  24  CFR  572.115(a)(1). 
Project/Activity:  Operation  Impact  of 
St.  Louis,  Missouri,  Inc.,  requested  a 
waiver  to  extend  the  time  permitted  for 
the  transfer  of  HOPE  3  properties  to 
eUgible  families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 


UMI 


Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development. 
Date  Granted.  Febmary  8,  1996, 
Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 
Regulation:  24  CFR  572.115(a)(1). 
Project/Activity:  Tampa  Bav 
Community  Development  Corporation 
of  Tampa.  Florida  requested  a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 
Date  Granted:  Februarv'  8.  1996 
Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  yetu. 
Regulation:  24  CFT?  572.n5(a)(l) 
Project/Activity:  The  City  of  Dallas, 
Texas  requested  a  waiver  to  extend  the 
time  permitted  for  the  transfer  of  HOPE 
3  properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572. 115(a)(1). require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  .Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 
Date  Granted:  February  16, 1996. 
Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  .Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 
Regulation:  24  CFR  572.115(a)(1). 
Project/Activity:  Community  Building 
Group  Inc.,  Baltimore.  Maryland 
requested  a  waiver  to  extend  the  time 
permitted  for  the  transfer  of  HOPE  3 
properties  to  eligible  families. 
Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
uransferred  to  eUgible  famihes  within 
two  years  of  the  effective  date  of  the 
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HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by.  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  Februarv  16.  1996. 

Reasons  Waived.  Based  on  progress 
made  m  transfernng  the  subject 
properties,  the  .Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Project/Activity:  The  City  of  College 
Station,  Texas  requested  a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  within 
two  years  of  the  effective  date  of  the 
HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  &  Development. 

Date  Granted:  February  23. 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

Regulation:  24  CFR  572.115(a)(1). 

Project/Activity:  The  Rural  Housing 
Improvement,  Inc.,  of  Winchendon, 
Massachusetts  requested  a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eUgible 
families. 

Nature  of  Requirement:  The 
regulations  at  CFR  572.115(a)(1)  require 
that  units  in  eligible  properties  must  be 
transferred  to  eligible  families  vsithin 
two  years  of  the  effective  date  of  the 
HOPE  .3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  &  Development. 

Dofp  Granted  March  8,  1996, 

Reasons  Waived:  Based  on  progress 
made  m  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  these 
waiver-grant  items  in  this  listing  is:  Mr.  Dom 
Nessi,  Deputy  Assistant  Secretary  for  Native 
American  Programs,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 


S.W.,  Room  B-133,  Washington,  D.C.  20410 
(202)  755-0032;  hearing  and  speech-impaired 
individuals  may  call  HUD's  TTY  toll-free 
number  at  1-800-877-8391. 

Regulation:  24  CFR  950.325. 

Project/Activity:  Establishment  of 
ceiling  rents  for  Sault  Ste.  Marie  Tribe 
of  Chippewa  Indians  Housing 
Authority. 

Nature  of  the  Requirement:  Waiver  of 
the  regulation  cited  above  is  required  to 
allpw  establishment  of  ceiling  rents  for 
their  Low  Rent  Program. 

Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted;  March  15. 1996. 

Reason  Waived:  This  waiver  was 
requested  and  granted  to  allow  the  Sault 
Ste.  Marie  Tribe  of  Chippewa  Indians 
Housing  Authority  to  establish  ceiling 
rents  for  their  low  rent  program  in 
accordance  with  PIH  Notice  89-21  and 
95-68,  which  provides  for  the 
establishment  of  ceiling  rents  in  a  low 
rent  Indian  housing  program  and  the 
use  of  actual  debt  service. 

Regulation:  24  CFR  950.325. 

Project/Activity:  Establishment  of 
ceiling  rents  for  Northern  Qrcle  Indian 
Housing  Authority. 

Nature  of  the  Requirement:  Waiver  of 
the  regulation  cited  above  is  required  to 
allow  establishment  of  ceiling  rents  for 
their  Low  Rent  Program. 

Granted  By:  Kevin  Emanual 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted:  March  15,  1996. 

Reason  Waived:  This  waiver  was 
requested  and  granted  to  allow  the 
Northern  Circle  Indian  Housing 
Authority  to  estabUsh  ceiling  rents  for 
their  low  rent  program  in  accordance 
wdth  PIH  Notice  89-21  and  95-68, 
which  provides  for  the  establishment  of 
ceiling  rents  in  a  low  rent  Indian 
housing  program  and  the  use  of  actual 
debt  service. 

Note  to  Reader  The  persoa  to  be  contacted 
for  additional  information  about  these 
waiver-grant  items  in  this  listing  is:  Mirian 
Saez,  Director,  Office  of  Rental  Assistance, 
Department  of  Housing  Urban  Development, 
451  Seventh  Street,  S.W.,  Room  4226, 
Washington.  D.C.  20410,  (202)  708-2841; 
hearing  and  s{)eech-im{)aired  individuals 
may  call  HUD's  TTY  toll-free  number  at  1- 
800-877-8391. 

Regulation:  24  CFR  982.303(b). 

Project/ Activity:  Executive  Office  of 
Communities  and  Development  (MA), 
Section  8  Certificate  Program. 

Nature  of  Requirement:  The 
regulation  provides  for  a  maximum  term 
of  120  days  during  which  a  certificate 
holder  may  seek  housing  to  be  leased 
under  the  program. 


Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted:  February  1. 1996. 

Reason  Waived:  Approval  of  the 
waiver,  which  provides  for  an  extended 
term  of  the  certificate,  prevented 
hardship  to  the  certificate-holder  whose 
multiple  chemical  sensitivities  severely 
limit  his  ability  to  find  a  suitable  rental 
unit. 

Regulation:  24  CFR  982.303(b). 

Project/Activity:  Executive  Office  of 
Communities  &  Development  (MA), 
Section  8  Certificate  Program. 

Nature  of  Requirement:  The 
regulation  provides  for  a  maximum  term 
of  120  days  during  which  a  certificate- 
holder  may  seek  housing  to  be  leased 
under  the  program. 

Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted: February  6, 1996. 

Reason  Waived:  Approval  of  the 
waiver,  which  provided  for  an  extension 
of  the  certificate  term,  prevented 
hardship  to  the  family  consisting  of  a 
single  parent  and  a  disabled  child.  The 
family  was  forced  to  move  from  the  unit 
where  it  had  received  assistance  after 
the  owner  refused  to  correct  housing 
quality  standards  deficiencies.  The 
family  lives  in  a  rural  area  where 
services  are  not  imiversally  available. 
The  family's  search  for  a  unit  was  made 
difficult  by  the  need  to  live  where 
special  services  for  the  disabled  son  will 
continue  to  be  available. 

Regulation:  24  CFR  982.303(b). 

Project/Activity:  North  Andover  (MA) 
Housing  Authority,  Section  8  Certificate 
Program. 

Nature  of  Requirement:  The 
regulation  provides  for  a  maximum  term 
of  120  days  during  which  a  certificate- 
holder  may  seek  housing  to  be  leased 
under  the  program. 

Granted  by:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Pubhc  and  Indian  Housing. 

Date  Granted:  February  12,  1996. 

Reason  Waived:  Approval  of  the 
waiver,  which  provided  an  extension  of 
the  certificate  term,  prevented  hardship 
to  the  family  which  was  about  to 
become  homeless.  The  poor  health  of 
the  household  head  combined  with  the 
harsh  winter  weather  made  it  difficult 
for  the  family  to  find  a  suitable  unit. 
The  family  must  locate  a  unit  that  will 
not  aggravate  the  health  conditions  of  its 
head  and  will  allow  him/her  to  remain 
close  to  essential  medical  support 
services. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  these 
waiver-grant  items  in  this  listing  is:  )oan 
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DeW;;;,  Uiret  'or   F;naiu.e  wa\  Bi.ii^et 
Division,  Otfu.e  of  PuDi:'   iru:  .Assisted 
Housing  Operatioi'.s  Of!..:  f    :  Public  and 
Indian  Housing  Ufpartment  of  Housing  and 
I  rban  Deveioprnent.  451  Seventh  Street, 
SW    Room  4210,  Washington.  D.C  20410, 
(202!  ■^08-1872  hearing  and  speech-impaired 
individuals  mav    a,    HUD's  TTY  toll-free 
number  af  I~8(X)-877-8391. 

Regulation   24  CFR  990.109(b)(3)(iv). 

Pro\ect.Activit\   Housing  and 
Redevelopment  ,-\  ithority  of  the  Qty  of 
Blue  Earth.  M.\ 

SatuiT  of  Requirement.  The 
regulation  requires  a  Low  Occupancy 
PHA  without  an  approved 
Comprehensive  Occupancy  Plan  to  use 
a  proiected  o<  cupanv  pffcentage  of 
9"% 


Granted  fey."  Kevj    r.ma.ii 
Marchman,  Acting  .'Xssistai]'  Secretarv 
forPubhc  and  hidiar.  rl  .using 
Date  Granted:  March  1 J   1 996 
Reason  Waived.- The  HA  was  aliowed 
to  use  its  actual  occupancy  percentage 
of  83%  for  its  fiscal  year  ending 
September  30, 1996,  to  prevent  undue 
hardship  while  it  continues  to  meet  the 
vacancy  reduction  and  modernization 
goals  of  a  5-year  implementation  plan 
Regulation:  24  CFR  990.118(aj(2j(iij 
Project/Activity:  Plainfield  Housing 
Authority,  NJ.  A  request  was  made  to 
permit  PFS  reprocessing  using  93% 
occupancy  factor  due  to  extenuating 
factors.  Its  subsidy  had  been  cal(  uiatec] 
using  the  standard  97%  figure. 
Nature  of  Requirement:  The 
regulation  limits  conditions  under 


which  a  Comprehensive  Occupancy 

Plan  can  be  submitted. 

Granied  by:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Sw.reta.'n 
for  Public  and  Indian  Housing 

Date  Granted  M&Tch  29.  1996. 

Reason  \\'ai'~ed  The  \\.\  was  unabl" 
t(j  submit  a  timeiv  and  proper  COP  in 
coniunction  with  its  De<:ember  31    1995, 
Low  Rent  Public  Housing  Budget   due  to 
the  sudden  departure  of  their 
accountant.  Based  on  the  extenuatir-.u 
circumstances,  the  HA  was  allowed  to 
use  9.3%  as  its  actual  occupancv 
percentage  to  prevent  undue  hardship 
while  it  continues  us  efforts  to  reduce 
•vacancies. 

'FR  Do<    ^h~zi)\f'><  Fhe.d  H-<4--96;  8:45  am) 
BILLING  CODE  421CV-32-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-401 1-N-01J 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
DeveJopment;  NOFA  for  Technical 
Assistance  for  the  John  Heinz 
Neightxjrhood  Development  Program 

agency;  Office  of  the  Assistant 
Secretarv  for  Community  Planning  and 
Development,  HUD.  *. 

ACnOH:  Notice  of  funding  availability 
for  FY  1996. 

summary:  This  NOFA  announces  the 
availability  of  $132,978  for  technical 
assistance  funding  under  the  John  Heinz 
Neighborhood  Development  Program. 
These  funds  are  to  be  used  to  provide 
Technic:al  .^ss^stance  to  eligible 
neighborhood  development 
organizations. 

In  the  body  of  this  .NOFA  is 
information  concerning 

(a)  The  purpose  and  background  of 
the  NOF.A,  and  the  funding  level 
provided  through  this  NOFA; 

(b)  Eligible  applicants  and  activities, 
factors  for  award  and  statutory  and 
cooperative  agreement  requirements; 
and 

(c)  The  application  requirements  and 
steps  involved  in  the  application 
process 

DATES:  Completed  applications  must  be 
submitted  no  later  than  4:30  p.m. 
Eastern  Time  on  September  11,  1996. 
HUD  reserves  the  right  to  extend  the 
deadline  date  through  notification  in  the 
Federal  Register  In  the  interest  of 
fairness  to  all  competing  applicants,  an 
application  will  be  treated  as  ineligible 
for  consideration  if  it  is  not  physically 
received  by  the  deadline  date  and  hour. 
.Applicants  should  take  this  requirement 
into  account  and  make  early  submission 
of  their  matenals  to  avoid  any  risk  of 
losing  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery 
related  problems 

ADDRESSES:  Completed  applications 

lone  onguial  and  two  copies)  should  be 
submitted  to;  Processing  and  Control 
Branch.  Office  of  Community  Planning 
and  Development,  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Room  7251, 
Washington.  DC  20410.  by  mail  or  hand- 
delivery  When  submitting  your 
application,  please  refer  to  FR-4011, 
and  include  your  name,  mailing  address 
(including  zip  code),  and  telephone 
number  Hl'D.  however,  will  not  accept 
faxed  applications. 
FOR  FUBTVCR  INFORMATION  CONTACT: 
Ophelia  H  Wilson  or  Stella  Hall,  Office 


of  the  Deputy  Assistant  Secretary  for 
Grant  Programs,  Office  of  Community 
Planning  and  Development,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  7220,  Washington,  DC  20410; 
telephone  (202)  708-2186.  (This  is  not 
a  toll-free  nimiber.)  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  However,  written  inquiries 
are  preferred  and  may  be  mailed  or 
faxed  to:  (202)  708-3363. 

SUPPt-EMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  a 
temporary  extension  of  the  control 
number,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  and  5  CFR  1320.13 
A  notice  requesting  public  comment  on 
this  extension  will  be  pubUshed  in  the 
Federal  Register.  When  assigned,  the 
OMB  control  number  will  be  published 
by  a  separate  notice  in  the  Federal 
Register.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

I.  Background:  Purpose;  Authority; 
Amount  Allocated 

(A)  Background 

The  purpose  of  the  John  Heinz 
Neighborhood  Development  Program 
(NDP)  is  to  support  eligible 
neighborhood  development  activities 
using  cooperative  efforts  and  monetary 
contributions  from  local  sources.  The 
Federal  funds  are  incentive  funds  to 
promote  neighborhood  development 
initiatives  and  to  encourage 
neighborhood  organizations  to  become 
more  self-sufficient  in  their 
development  activities.  The  objectives 
of  the  program  are:  tl)  To  help 
neighborhood  development 
organizations  increase  their  capacities  to 
carry  out  larger  or  more  complex 
activities,  in  cooperation  with  private 
and  public  institutions;  and  (2)  to  assist 
neighborhood  development 
organizations  to  achieve  long-term 
financial  support  for  their  activities.  The 
activities  must  benefit  low-income 
persons  within  the  neighborhood. 

This  program  is  also  designed  to  help 
neighborhood  development 
organizations  address  the  needs  of  their 
neighborhood  while  furthering  the 
following  HUD  values: 


— A  Commitment  to  Community; 
— A  Commitment  to  Support  Fsumilies; 
— A  Commitment  to  Economic  Lift; 
— A  Commitment  to  Reciprocitv  and  to 

Balancing  Individual  Rights  and 

Responsibilities;  and 
—A  Commitment  to  Reducing  the 

Separations  by  Race  and  Income  in 

American  Life. 

(B)  Purpose 

The  purpose  of  this  NOFA  is  to  obtain 
contractor  services  to  provide  technical 
assistance  to  nonprofit  neighborhood- 
based  organizations  to  assist  them  in: 

(1)  Making  better  use  of  available 
resources  by  coordinating  the  delivery 
of  services  and  programs  available; 

(2)  Developing  strategic  plans  for  the 
physical  and  economic  revitahzation  of 
local  neighborhoods; 

(3)  Coordinating  the  delivery  of  social 
and  human  services  to  bolster  the 
physical  and  economic  revitalization 
that  is  occumng,  or  is  proposed  to 
occur,  in  local  neighborhoods, 

(4)  Designing  and  implementing 
programs  to  maintain,  rehabilitate  and 
construct  affordable  housing;  create 
small  business  development 
opportunities;  work  with  employers  to 
create  job  and  job  training 
opportunities;  create  or  support  stay-in- 
school  and  youth  mentoring  programs; 
and 

(5)  Plan,  promote  or  finance 
neighborhood  improvement  efforts. 

(C)  Authority 

Section  123  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
U.S.C  5318  note)  (Section  123) 
authorized  the  John  Heinz 
Neighborhood  Development  Program. 
The  program  is  governed  by  regulations 
contained  in  24  CFR  part  594. 

(D)  Amount  Allocated 

This  NOFA  announces  the  availability 
of  $132,978  from  the  John  Heinz 
Neighborhood  Development  Program  to 
provide  technical  assistance  (TA)  to 
nonprofit  neighborhood-based 
development  organizations.  A 
Cooperative  Agreement  will  be  for  a 
period  of  up  to  12  months  However, 
HUD  reserves  the  right  to  terminate  the 
award  in  accordance  with  provisions 
contained  in  OMB  Circulars  A- 102.  A- 
110.  and  24  CFR  part  85  any  time  after 
6  months. 

In  cases  where  an  apphcant  selected 
for  funding  under  this  NOFA  currently 
is  providing  TA  under  an  existing  HUD 
Office  of  Commuiuty  Planning  and 
Development  (CPD)  TA  grant/ 
cooperative  agreement,  HUT)  reserves 
the  right  to  adjust  the  start  date  of 
funding  under  this  NOFA  to  coincide 


UMI 


Federal  Register  /  Vol.  61,  No.  156  ■'  Monday,  Aiig^jst  12    1996   '  Notices 


41937 


with  the  conclusion  of  the  previous 
award,  or  to  incorporate  the  remaining 
activities  from  the  previou;.  award  into 
lOe  new  agreement,  adjusting  the 
funding  levels  as  necessary. 

(E)  General  Program  Requirements 

(1)  Statuton,'  Requirements. 
Apphcants  must  comply  with  any 
applicable  statutory  and  regulatory 
requirements  imder  the  John  Heinz 
Neighborhood  Development  Program 
(42  U.S.C.  5138  note  and  24  CFR  part 
594). 

(2)  Profit/ Fee.  No  increment  above 
cost  and  no  fee  or  profit  mav  be  paid  to 
any  recipient  or  subrecipient  of  an 
award  under  this  NOFA.  (This  is  in 
accoruajictf  vulli  paragiapu  2.19icj  in 
HUD  Handbook  2210,17  (Rev.  2,  January 
23,  1992).) 

(3)  Statement  of  Wofk  .\fter  selection 
for  funding,  but  prior  to  award,  the 
applicant  must  ensure  that  any 
deletions,  additions,  or  enhancement  to 
the  Statement  of  Work  submitted  in  the 
application  are  incorporated  into  the 
approved  grant,  including  details  of 
how  the  approved  Statement  of  Work 
will  be  accomplished.  Following  a  task- 
by-task  format,  the  approved  Statement 
of  Work  must: 

(a)  Delineate  the  tasks  and  sub-tasks. 
Indicate  the  sequence  in  which  the  tasks 
are  to  be  performed,  noting  areas  of 
work  that  must  be  performed 
simultaneously 

fb)  Identify  specific  numbers  of 
quantifiable  end  products  and  program 
improvements  the  TA  provider  aims  to 
deliver  by  the  end  of  the  cooperative 
agreement  period. 

(4)  Certifications  and  Assurances. 
After  selection  for  funding,  but  prior  to 
award,  the  applicant  must  submit 
signed  copies  of  the  following 
Assurances  and  Certifications: 

(a)  Drug  Free  Workplace  Certification; 

(b)  Certification  Regarding  Lobbying; 
ApplicanL'Recipient  Disclosure  Update 
Report; 

(c)  Certification  and  Disclosure 
Regarding  Payments  to  Influence 
Certain  Federal  Transactions  (where 
applicable), 

(5)  Project  Management  and  Staff 
Allocation  Plan.  After  selection  for 
funding,  but  prior  to  award,  the 
applicant  must  submit  a  Project 
Management  and  Staff  Allocation  Plan 
for  carrying  out  the  activities  proposed 
in  the  Statement  of  Work,  The  Project 
Management  and  Staff  Allocation  Plan 
submission  should  cover  the  proposed 
period  of  performance. 

(6)  Financial  Management  and  Audit 
Information.  After  selection  for  funding, 
but  prior  to  award,  the  applicant  must 
submit  a  certification  from  an 


Independent  Public  Accountant  or  the 
cognizant  government  auditor,  stating 
that  the  financial  management  system 
employed  by  the  applicant  meets 
prescnbed  standards  for  fund  control 
and  accountability  required  by  0MB 
Circular  A-110  for  Institutions  of  Higher 
Education  and  other  Non-Profit 
Instituuons.  and  OMB  Circular  A-133 
for  other  nonprofit  organizations.  The 
information  should  include  the  name 
and  telephone  number  of  the 
independent  auditor,  cognizant  Federal 
auditor,  or  other  audit  agency  as 
applicable, 

[7)  Demand/Response  Delivery 
System.  An  awardee  must  operate 
vnthin  the  structure  of  the  demand/ 
response  systeui  uescnij6vi  in  txiis 
section  of  the  NOF.A  The  awardee  must 
also  coordinate  its  plan  with  the  HUD 
Headquarters  Government  Technical 
Representative  IGTR)  and  each  Field 
Office  withm  whose  jurisdictions  the 
awardee  is  operating,  when  appUcable. 

Under  the  demand/response  system. 
the  TA  provider  wrill  be  required  to: 

(a)  Market  the  availability  of  their 
services  to  existing  grantees  and  other 
eligible  participants. 

(b)  Obtain  approval  for  the  technical 
assistance  delivery  plan  from  the  HUD 
Headquarters  Government  Technical 
Representative  with  oversight  for  the 
Cooperative  Agreement. 

(cj  Work  cooperatively  with  other  TA 
providers  to  ensure  that  clients  are 
provided  with  the  full  range  of  TA 
services  needed  and  available.  TA 
providers  are  expected  to  be 
knowledgeable  about  the  range  of 
services  available  from  other  providers; 
make  referrals  and  arrange  visits  by 
other  TA  providers,  when  appropriate; 
and  carry  out  TA  activities 
concurrently,  when  it  is  cost-effective 
and  in  the  interests  of  the  client  to  do 
so,  HUD  may  direct  the  TA  provider  to 
conduct  joint  activities. 

(d)  When  conducting  training  sessions 
as  part  of  its  TA  activities,  the  provider 
vrill  be  expected  to: 

(1)  Make  provision  for  professional 
videotaping  of  the  workshops/courses  as 
directed  by  the  GTR  and  ensure  their 
production  in  a  professional  and  high- 
quality  manner  suitable  for  viewing  by 
other  CPD  clients;  and 

(2)  Design  the  course  materials  as 
step-in  packages,  so  that  a  Field  Office 
or  other  TA  provider  may  sejjarately 
give  the  course  on  its  owm;  and  arrange 
for  joint  deUvery  of  the  training  with 
Field  Office  participation  when  so 
requested  by  the  HUD  Headquarters 
GTR  or  the  Field  Office, 

(e)  Report  to  the  HUD  Headquarters 
GTR  with  oversight  for  the  Cooperative 
Agreement.  At  a  minimum,  this 


reporting  shall  be  on  a  quarterly  basis, 
unless  otherwise  specified  in  the 
approved  TA  action  plan. 

if)  When  approved  or  requested  by 
HUD  Headquarters,  HUD  Field  Offices 
staff  will  serve  as  active  participants  in 
the  dehvery  of  technical  assistance  by 
funded  providers,  serving  in  such  roles 
as  Cooperative  Agreement  Officers. 
GTRs,  Coordinators,  etc.,  as  needed. 

n.  Eligible  Applicants 

An  eligible  applicant  must  meet  the 
criteria  listed  below: 

All  applicant  oi^ganizations  must  have 
demonstrated  experience  in  providing 
technical  assistance  in  a  geographic  area 
larger  than  a  single  dty  or  county  and 
must  propos**  to  serve  an  area  largnr 
than  a  single  city  or  county. 

A  consortium  of  organizations  may 
apply  but  HUD  wiU  require  that  one 
organization  be  designated  as  the  legal 
applicant,  where  legally  feasible.  Where 
one  organization  cannot  be  so 
designated  for  all  proposed  activities, 
HUD  may  execute  more  than  one 
cooperative  agreement  with  the 
members  of  a  consortium. 

The  TA  provider  may  propose 
assistance  using  in-house  staff, 
consultants,  subcontractors  and 
subrecipients,  and  networks  of  private 
consultants  or  local  organizations  with 
requisite  experience  and  capabilities. 
Whenever  possible,  applicants  should 
make  use  of  technical  assistance 
providers  located  in  the  Field  Office 
jurisdictions  receiving  services.  This 
draws  upon  local  expertise  and  persons 
famihar  with  the  opportimities  and 
resources  available  in  the  area  to  be 
served,  while  reducing  travel  and  other 
costs  associated  with  delivering  the 
proposed  technical  assistance  services. 

Eligible  apphcants  may  be: 

(1)  Pubhc  and  private  nonprofit  or  for- 
profit  groups,  including  educational 
institutions  qualified  to  provide 
technical  assistance  on  the  John  Heinz 
Neighborhood  Development  Prc^-am;  or 

(2)  Pubhc  and  private  nonprofit 
intermediary  organizations  that  provide 
services  (in  more  than  one  community) 
to  neighborhood  development 
organizations  to  support  neighborhood 
development  or  social  or  economic 
community  revitalization  efforts  An 
intermediary  will  be  considered  as  a 
primarily  single-State  technical 
assistance  provider  if  it  can  document 
that  more  than  50  percent  of  its  past  ' 
activities  in  working  with  nonprofit  and   ) 
other  organizations  on  neighborhood 
revitalization  efforts  (production  of 
housing,  social  service  delivery,  job 
creation,  or  job  training,  or  revitalization 
of  deteriorating  neighborhoods),  or 
delivery  of  technical  assistance  to  these 
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groups,  was  confined  to  the  geographic 
limits  of  a  single  State. 

III.  Eligible  Activities 

Funding  under  this  NOFA  is  available 
to  provide  technical  assistance  to 
ehgible  neighborhood  development 
organizations  to  plan  develop, 
administer,  implement,  and  evaluate 
eligible  activities  (see  24  CFR  594.10),  or 
to  coordinate  effectively  eligible 
activities  with  other  federally.  State-, 
locallv.  or  privately  funded  community 
development  activities. 

IV.  Factors  for  Award 

(A)  Rating  Factors.  Applicants  will  be 
evaluated  competitively  and  ranked 

applied.  The  factors  and  maximum 
points  for  each  factor  are  provided 
below    The  maximum  number  of  points 
is  100. 

Rating  of  the    applicant"  or  the 
"applicant's  organization  and  staff," 
unless  otherwise  specified,  will  include 
any  subcontractors,  consultants, 
subrecipients.  and  members  of  consortia 
that  are  firmiv  committed  to  the  project. 

1.  PotenUa]  effectiveness  of  the 
application  in  meeting  the  needs  of 
nonprofit  neighborhood-based 
development  organizations  (40  points). 
In  rating  this  factor.  HUD  will  consider 
the  extent  to  which  the  proposal: 

(a)  Identifies  high  priority  needs  and 
issues  to  be  addressed. 

(b)  Outlines  a  clear  and  effective  plan 
for  addressing  those  needs. 

(c)  Identifies  creative  and  promising 
ways  to  assist  on^anizations  in  carrying 
out  eligible  program  activities. 

(d)  Identines  specific  numbers  of 
quantifiable  end-products  and  services 
the  T.\  provider  aims  to  deliver  by  the 
end  of  the  cooperative  agreement  period 
to  assist  nonprofit  neighborhood 
organizations  build  capacity  (e.g., 
number  of  organizations  that  will  build 
capacity  through  leveraging  resources 
both  outside  of  and  within  the 
community  and  through  the 
development  of  new  partnerships  with 
national  foundations,  nonprofit 
corporations,  public  and  private 
orgfinizations,  and  local  or  State 
governments,  to  find  feasible  ways  to 
obtain  resources  to  support  their 
neighborhood  revitaUzation  efforts),  and 
identifies  the  number  of  organizations 
that  will  be  Unked  with  a  national 
technical  assistance  provider  to  receive 
further  technical  assistance. 

2.  Soundness  of  approach  (20  points). 
In  rating  this  factor,  HUD  will  consider 
the  extent  to  which  the  proposal: 

(a)  Provides  a  cost-effective  plan  for 
designing,  organizing,  and  carrying  out 
the  proposed  technical  assistance 


within  the  established  budget  and  time 
frames. 

(b)  Demonstrates  an  effective  and 
creative  plan  for  working  with  other  TA 
providers  in  each  Field  Office 
jurisdiction  in  which  the  appUcant  will 
operate. 

3.  Capacity  of  the  applicant  and 
relevant  organizational  experience  (30 
points).  In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  the 
proposal  demonstrates: 

(a)  Recent,  relevant,  and  successful 
experience  of  the  applicant's 
organization  and  staff  in  providing 
technical  assistance  to  nonprofit 
neighborhood-based  (grassroots) 
organizations. 

(b)  The  experience  and  competence  of 
key  personnel  in  managing  complex, 
multi-faceted  or  multi-discipfinary 
programs  that  required  coordination 
with  other  TA  entities. 

(c)  The  applicant  has  a  working 
knowledge  of,  and  established 
relationships  with,  key  public  bodies 
and  private  organizations  involved  in 
CPD  programs  nationally. 

(d)  The  appUcant  has  sufficient 
personnel  or  access  to  qualified  experts 
or  professionals  to  deliver  the  proposed 
level  of  technical  assistance  in  a  timely 
and  effective  fashion. 

4.  Transferability  of  results  (10 
points).  In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  the 
appUcant  proposes  a  feasible,  creative 
plan  that  uses  state  of  the  art  technology 
to  transfer  models  and  lessons  learned 
to  cUents  in  other  HUD  programs. 

(B)  Selection  Process.  Once  scores  are 
assigned,  all  appUcations  will  be  Usted 
in  rank  order.  Regardless  of  final  scores, 
HUD  may  apply  the  following  criteria  to 
select  a  provider  and  projects  that 
would  best  serve  program  objectives: 
geographic  distribution;  and  diversity  of 
methods,  approaches,  or  kinds  of 
projects.  HUD  wiU  select  a  provider  that 
brings  expertise  in  one  or  more 
specialized  activity  area,  to  strengthen 
or  supplement  the  intermediary  network 
in  terms  of  the  location  (service  area), 
types,  and  scope  of  technical  assistance 
provided. 

V.  Application  Process 

All  information  and  forms  needed  to 
complete  and  submit  an  appUcation 
imder  this  NOFA  are  contained  in  the 
NOFA.  except  for  Standard  Form  SF  424 
and  SF  424B.  These  forms  are  available 
bom  HUD  by  faxing  a  request  to 
OpheUa  H.  Wilson  or  Stella  Hall  (fax: 
(202)  708-3363;  or  see  Section  VI  of  this 
NOFA  for  instructions  for  obtaining  the 
SF  424  forms). 

The  address  for  submitting  an 
appUcation  is:  Processing  and  Ck)ntrol 


Branch,  Room  7251 .  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  In  submitting 
your  application,  please  refer  to  FR- 
401 1  and  include  your  name,  mailing 
address  {including  zip  code),  and 
telephone  number  The  completed 
application  (one  original  and  2  copies) 
must  be  physically  received  by  the 
Processing  and  Control  Branch,  at  the 
above  address,  no  later  than  4:30  p.m. 
Eastern  Time  on  September  11,  1996. 
HUD  reserves  the  right  to  extend  the 
deadline  date  through  notification  in  the 
Federal  Register  HUT)  will  not  accept 
faxed  applications.  Applications  not 
meeting  the  format  requirements 
identified  in  Section  VI  of  this  NOFA. 
Application  Submission  Requirements, 
will  not  be  considered  for  fujiding. 

All  applications  should  be  sent  to 
HUD's  Washington,  DC,  Headquarters 
Office.  Only  applications  that  are 
received  on  time  will  receive  funding 
consideration. 

VI.  Application  Submission 
Requirements 

All  applicants  must  submit 
applications  on  8  1/2  "  by  11"  paper, 
bound  in  looseleaf  binders  for  easy 
photocopying.  All  pages  and 
attachments  must  be  numbered 
consecutively,  in  arable  numbers.  No 
tabs  or  fold-out  sheets  will  be  permitted. 
Items  not  meeting  these  specifications 
will  not  be  reproduced  and  distributed 
for  review.  Applications  must  use  the 
following  format  and  contain  the 
following  items: 

(1)  Transmittal  Letter. 

(2)  OMB  Standard  Form  424,  Request 
for  Federal  Assistance  and  Standard 
Form  424B,  Non-Construction 
Assurances,  signed  by  a  person  legally 
authorized  to  enter  into  an  agreement 
with  the  Department.  Fax  requests  for 
Standard  Forms  424  and  424B  to 
Ophelia  Wilson  or  Stella  Hall  at  (202) 
708-3363  (this  is  not  a  toU-ft^e 
number). 

(3)  A  Statement  of  Work  that 
incorporates  all  activities  to  be  funded 
in  the  appUcation  and  details  how  the 
proposed  work  will  be  accomplished. 
Following  a  task-by-task  format,  the 
Statement  of  Work  must: 

(a)  Delineate  the  tasks  and  sub-tasks 
involved  and  how  the  tasks  meet  the 
Factors  for  Award.  Indicate  the 
sequence  in  which  the  tasks  are  to  be 
performed,  noting  areas  of  work  that 
must  be  performed  simultaneously. 

(b)  Identify  specific  numbers  of 
quantifiable  end-products  and  program     , 
improvements  the  TA  provider  aims  to 
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deliver  by  the  end  of  the  cooperative 
agreement  period. 

(4)  Narrative  statement  addressing  the 
Factor?  for  i*  ward  in  Section  W  of  this 
NOFA  The  narrative  response  should 
be  numbered  in  accordance  with  each 
factor  for  award  identified  under 
Section  I\" 

(5)  Budget-by-taslt  for  which  funds  are 
requested. 

(6)  Summarv  Budget  identifying  costs 
by  cost  categor, ,  in  accordance  with  the 
following: 

(i)  Direct  Labor  by  position  or 
individual,  indicating  the  estimated 
hours  per  position,  the  rate  per  hour, 
estimated  cost  per  staff  position,  and  the 
total  estimated  direct  labor  costs; 

(ii)  Fnnge  Benefits  bv  staff  position 
identifving  the  rate,  the  salarv  base  the 
rate  was  computed  on,  estimateti  cost 
per  position,  and  the  total  estimated 
fringe  benefit  cost: 

(lii)  Material  Costs  indicating  the 
Item,  unit  cost  per  item,  the  number  of 
items  to  be  purchased,  estimated  cost 
per  item,  and  the  total  estimated 
matenal  costs; 

(iv)  Transportation  Costs  Where  air 
transportation  is  proposed,  costs  should 
identify'  each  destination,  number  of 
trips  per  destination,  estimated  air  fare, 
and  total  estimated  air  transportation 
costs.  If  other  transportation  costs  are 
listed,  the  applicant  should  identif\-  the 
other  method  of  transportation  selected, 
the  number  of  trips  to  be  made  to  each 
destination,  the  estimated  cost,  and  the 
total  estimated  costs  for  other 
transportation  costs.  In  addition, 
applicants  should  identifv*  per  diem  or 
subsistence  costs  per  travel  day  on  the 
number  of  travel  days  included,  the 
estimated  costs  for  per  diem; 
subsistence,  and  the  total  estimated 
transportation  costs; 

(v)  Equipment  Charges,  if  any. 
Equipment  charges  should  identify  the 
type  of  equipment,  quantity,  unit  costs, 
and  total  estimated  equipment  costs; 

(vi)  Consultant  Costs  Indicate  the 
type,  estimated  number  of  consultant 
davs,  rate  per  day.  total  estimated 
consultant  costs  per  consultant,  and 
total  estimated  costs  for  all  consultants; 

(vii)  Subcontract  Costs.  Indicate  each 
individual  subcontract  and  amount. 
Each  proposed  subcontract  should 
include  a  separate  budget  that  identifies 
costs  by  cost  categories. 

(viii)  Other  Direct  Costs  listed  by 
item,  quantity,  unit  cost,  total  for  each 
item  Usted.  and  the  total  direct  costs  for 
the  award; 

(ix)  Indirect  Costs,  identifying  the 
type  of  cost,  approved  indirect  cost  rate, 
base  to  which  the  rate  applies,  and  total 
indirect  costs. 


These  Une  items  should  total  the 
amount  requested.  The  submission 
should  include  the  rationale  used  to 
determine  costs  and  validation  of  fringe 
and  indirect  cost  rates. 

Conrctions  to  Deficient  Applications 

Applicants  will  have  14  calendar  days 
from  the  date  HLID  notifies  the 
applicant  of  any  technical  deficiency  to 
submit  the  appropriate  information  in 
writing  to  HUD.  Notification  of  a 
technical  deficiency  shall  be  made  in 
writing.  Technical  deficiencies  relate 
only  to  items  that  would  not  improve 
the  substantive  quality  of  the 
application  relative  to  the  ranking 
bctors  such  as  a  failure  to  submit  a 
required  certification. 

VTI.  Other  Matters 

Environmental  Review 

A  Finding  of  No  Significant  Impact 

with  respect  to  the  environment  has 
Oeen  made  m  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  use.  4332).  The  finding  is 
available  for  pubUc  inspection  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel.  Rules  Dot-ket 
Clerk.  Room  10276,  451  Seventh  Street, 
S\V.  Washington,  DC  20410  This  NOFA 
funds  only  technical  assistance. 
therefore,  awards  under  this  NOFA  are 
categorically  excluded  from 
environmental  assessment  under  the 
National  Environmental  Poiicv  .^ct  and 
are  not  subject  to  environmental  review 
under  related  environmental  laws  and 
authonties.  in  accordance  with  24  CFR 
50  20(b)  and  50  19lg).  respectively,  of 
the  HUD  regulations. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
the  Executive  Order  12612,  Federalism, 
has  determined  that  the  policies 
contained  m  this  notice  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  ana  the  States,  or  on  the 
distnbution  of  power  and 
responsibilities  among  the  various 
levels  of  government  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order  The  notice  merely  announces 
funding  for  the  provision  of  technical 
assistance  services  to  nonprofit 
neighborhood-based  development 
organizations. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 


determined  that  this  notice  will  have  a 
beneficial,  although  indirect,  impact  on 
family  formation,  maintenance,  and 
general  well-being.  The  technical 
assistance  provided  as  a  result  of  an 
award  under  this  NOFA  will  promote 
the  ability  of  eligible  applicants  to  meet 
the  requirements  and  program 
objectives  of  the  program.  Accordingly, 
since  the  impact  on  the  family  is 
beneficial  and  indirect,  no  further 
review  is  considered  necessary. 

Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures:  HUD  Reform  Act 

Documentation  and  public  access 
requirements.  Pursuant  to  Section  102 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3537a)  (HUD  Reform  Act),  HUD 
will  ensure  that  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  pubhc  inspection  for  a  5- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Materials  will  be  made  available  in 
accordance  with  the  Freedom  of 
Liformation  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  ;n  a  Federal 
Register  notice  of  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis  (See  section  102  and  24  CFR  part 
4,  subpart  A.  as  pubUshed  on  April  1, 
1996  (61  FR  14448).) 

Disclosures.  HUD  wiU  make  available 
to  the  pubUc  for  5  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  wl^  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
apphcant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  3  years.  All 
reports — both  apphcant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Liformation  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Refonn  Act  of  1989  (42  U.S.C.  3537a) 
(Reform  Act),  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  imtil  the 
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announcement  of  the  selection  of 

successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  anv  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage  Persons 
who  applv  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4 

Applicants  or  employees  who  have 
ethics- related  questions  should  contact 
the  HI:D  Office  of  Ethics  (202)  708-3815 
(TDD/Voice)  (this  is  not  a  toll-free 
number).  Any  HLTD  employee  who  has 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  the 
appropriate  Field  Office  Counsel  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOF.A  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  .Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the    Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87  Tliese  authorities  prohibit  recipients 
of  Federal  contracts,  grants  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  federal  government  in 
connection  with  a  specific  contract, 
grant  or  loan.  The  prohibition  also 
covers  the  a*rarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  applicant  has  made  an  acceptable 
certification  regarding  lobbying. 

Under  24  CFR  part  87,  applicants, 
recipients,  and  subrecipients  of 
assistance  exceeding  $100,000  must 
certify  that  no  federal  funds  have  been 
or  will  be  spent  on  lobbying  activities  in 
connection  wtth  the  assistance. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.242. 

Dated:  July  31,  1996. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  96-20534  Filed  8-7-96;  5:00  pml 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

[Docket  No  PR-4011-N-021 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Deveiopment,  Notice  of  Proposed 
information  Collection  for  Public 
Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  department  is  sohciUng  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due:  August  19,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  EKipartment  of  Housing  and 
Urban  Development,  451  Seventh  Street,. 
SW,  Washington,  DC  20410,  telephone 
(202)  708-0050.  This  is  not  a  toll-fiw 
number.  Copies  of  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPl^MENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  a 
proposed  Notice  of  Fund  Availability 
(NOFA)  for  Technical  Assistance  for  the 
John  Heinz  Neighborhood  Development 
Program.  HUD  is  requesting  OMB 
approval  by  August  20,  1996. 

Under  the  John  Heinz  Neighborhood 
Development  Program.  HUD  will 
provide  up  to  $132,978  to  obtain 
contractor  services  to  provide  Technical 
Assistance  to  eligible  neighborhood 
development  organizations.  Eligible 
applicants  are:  public  and  private 
nonprofit  or  for-profit  groups,  including 
educational  institutions  qualified  to 
provide  technical  assistance  on 
Commimity  Development  Block  Grant 
Programs;  or  public  and  private 
nonprofit  intermediary  organizations 
that  provide  services  (in  more  than  one 


community)  to  neighborhood-based 
organizations  to  support  neighborhood 
development  or  social  or  economic 
community  revitaiizatiou  efforts. 

The  information  collection  is  essential 
so  that  HUD  staff  may  determine  the 
eligibility,  qualifications  and  capability 
of  applicants  to  provide  technical 
assistance  to  nonprofit  neighborhood 
development  organizations.  HUD  will 
review  the  information  provided  bv  the 
applicants  against  the  selection  criteria 
contained  in  the  Technical  Assistance 
NOFA  in  order  to  rate  and  rank  the 
appUcations  and  select  the  best  and 
most  qualified  individual  apphcation 
for  funding.  The  selection  criteria  are: 
(1)  Effectiveness  of  the  apphcation  in 
meeting  the  needs  of  nonprofit 
neighborhood-based  development 
organizations;  (2)  Soundness  of 
approach:  (3)  Capacity  of  the  applicant 
and  relevant  organizational  experience; 
and  (4)  Transferability  of  resuhs. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

(1)  Title  of  the  information  collection 
proposal:  NOFA  for  Technical 
Assistance  for  the  John  Heinz 
Neighborhood  Development  Program. 

(2)  Summary  of  the  collection  of 
information: 

Each  applicant  seeking  funding  under 
the  Technical  Assistance  NOFA  would 
be  required  to  submit  current 
information,  as  listed  below: 

1.  Form  S.F.  424— Apphcation  for 
Federal  Assistance, 

2.  Form  S.F  424B — Non-Construction 
Assurances; 

3.  Certifications — Concerning  Use  of 
Federal  Funds  for  Lobbying  and 
Concerning  Drug- Free  Workplace;  and    • 

4.  Narratives  for  each  of  the  four 
selection  criteria. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

The  information  collection  is  essential 
so  that  HUD  staff  may  determine  the 
eligibility,  qualifications  and  capability 
of  applicants  to  provide  technical 
assistance  to  nonprofit  neighborhood- 
based  development  organizations 
eUgible  under  the  John  Heinz 
Neighborhood  Development  Program. 
HUD  will  review  the  information 
provided  by  the  applicants  against  the 
selection  criteria  contained  in  the  NOFA 
in  order  to  rate  and  rank  the 
applications  and  select  the  best  and 
most  quahfied  individual  application 
for  funding. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
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proposed  frpquentv  of  response  to  the 
collection  of  ir.formation: 

Eligible  applicants  axe:  Public  and 
pn\  ate  nonprofit  or  for-profit  groups, 
including  educational  institutions 
qualified  to  provide  technical  assistance 
on  Community  Development  Block 
(rant  Programs;  or  Public  and  private 
nonprofit  intennediary  organizations 
mat  provide  services  (in  more  than  one 
conmiimity)  to  neighborhood-based 
oroanizations  to  support  npiehborhood 


deveiopniei:*  :,;r  socia,  or  e(.:uru)n';ie 
community  revitanzations  t^'icr-^-. 

The  number  of  sucn  tecnnica. 
assistance  providers  is  relatively  small. 
The  estimated  number  of  respondents  is 
10.  The  proposed  frequency  of  the 
response  to  the  collection  of  information 
is  one-time.  The  application  need  only 
be  submitted  once. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  Burden: 

Number  of  Respondents:  10. 


Total  Annual  Kt's;. o !.>.•-    .; 

(@  40  hours  per  application):  400. 

{@  80  hours  per  report);  320. 
Total  Estimated  Burden  Hours:  720. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  6, 1996. 
David  S.  Cristy, 

Director.  IRM  Policy  and  Management 

Division. 

[FR  Dor  t)6-2nS.T5  Filed  8-7-96;  5:00  pm) 
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Part  VII 


Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  350 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing  Commission; 
Amendments  to  Regulation  X.  the  Real 
Estate  Settlement  Procedures  Act: 
Withdrawal  of  Employer-Employee  and 
Computer  Loan  Origination  Systems 
(CLOs)  Exemptions;  Correction  and 
Technical  Revision;  Final  Rule  and 
Submission  for  0MB  Review:  Comment 
Request:  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3500 
[Docket  No.  FR-363a-f -04] 
RIN  2502-AG26 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner;  Amendments  to 
Regulation  X,  the  Real  Estate 
SettJement  Procedures  Act: 
Withdrawal  of  Employer-Employee  and 
Computer  Loan  Origination  Systems 
(CLOs)  Exemptions;  Correction  and 
Technical  Revision 

AGENCY:  Office  of  the  .Aissistant 
Sfvrpfarv  tor  Hoii«!n''-F'ed9raI  Housin" 
Commissioner,  HUD. 
ACTION:  C^orrection  and  revision  of  final 

rulp 

SUMMARY:  This  document  amends  a  final 

rule  that  was  published  on  June  7,  1996 
(61  FR  29238)  bv  correcting  the 
preamble  and  revising  Appendix  D, 
Controlled  Business  Arrangement 
Disclosure  Statement  Format.  The  rule 
pnmarily  affects  the  requirements 
applicable  to  controlled  business 
arrangements  and  computer  loan 
origination  systems  in  the  Department's 
regulations  implementing  the  Real 
Estate  Settlement  Procedures  Act.  The 
correction  in  this  document  and  two 
notices  published  elsewhere  in  today's 
Federal  Register  relate  to  the  PaperwoA 
Reduction  .Act  Statement  that  appears  in 
the  rule.  The  revision  of  Appendix  D 
reorganizes  the  disclosure  format  for 
better  clarity 

EFFECTIVE  DATE:  October  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Williamson,  IDi.'-faor,  Office  of 
Consumer  and  Regulatory  Affairs,  Room 
5241.  telephone  !202)  :'08-4560,  or  for 
legal  questions  about  the  appendix, 
Richard  Bennett.  ,*ittomey.  Office  of 
General  Counsel.  Room  9262,  telephone 
(202)  708-3137.  (The  telephone 
numbers  are  not  toll-free  )  For  hearing- 
and  speech- impaired  persons,  these 
numbers  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
S^'-asSQ  The  address  for  the  above- 
listed  persons  is  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.  Washington.  DC  20410. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  preamble  of  the  rule  published 
on  June  7,  1996  (61  FR  29238)  (June  7 
rule),  the  Department  stated  an  incorrect 
OMB  control  number  for  the 
information  collection  reqixirements 


regarding  controlled  business 
arrangements  (see  24  CFR  3500.15).  The 
correction  in  this  document,  and  two 
notices  published  elsewhere  in  today's 
Federal  Register,  relate  to  the 
Paperwork  Reduction  Act  Statement 
that  appears  in  the  rule. 

In  addition,  Appendix  D  (Controlled 
Business  Arrangement  Disclosure 
Statement  Format)  in  the  rule  contained 
instructions  to  the  preparer  that  could 
create  confusion.  Tlierefore,  HUD  is 
making  technical  revisions  to  the  format 
and  instructions,  to  make  it  more  clear 
how  the  format  is  to  be  completed. 

Correction  and  Technical  Revision 

Accordingly,  FR  Doc.  96-14329, 
Amendments  to  Regulation  X,  the  Real 
Estate  Settlement  Procedures  Act 
Withdrawal  of  Employer-Employee  and 
Computer  Loan  Origination  Systems 
(CLOs)  Exemptions,  published  on  June 
7,  1996  (61  FR  29238),  is  corrected  and 
amended  as  follows: 

(1)  In  the  preamble  on  page  29238.  in 
the  second  column,  under  the  heading 
"Paperwork  Reduction  Act  Statement'  , 
by  correctly  revising  the  first  paragraph 
to  read  as  follows: 

The  information  collection 
requirements  contained  in  §  3500.15  of 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  Additional 
information  on  this  submission  can  be 
found  in  two  notices  published  on 
August  12, 1996.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

(2)  On  page  29254,  Appendix  D  to 
Part  3500  is  correctly  revised  to  read  as 
follows: 

Appendix  D  to  Part  3500 

Controlled  Business  Arrangement  -g: — 

Disclosure  Statement  Format;  Notice  ^"* 

To: 

From: ^^_^_ 

(Entity  Making  SUtement) 

Property:   __^ 

Date:  


settlement  services  listed.  You  are  NOT 
required  to  use  the  listed  provider(s)  as 
a  condition  for  [settlement  of  your  loan 
on]  [or]  [purchase,  sale,  or  refinance  of] 
the  subject  propertv  THERE  ARE 
FREQUENTLY  OTHER  SET  i  LEME.NTT 
SERVICE  PROVIDERS  AVAILABLE 
WITH  SIMILAR  SERVICES.  YOU  ARE 
FREE  TO  SHOP  AROUND  TO 
DETERMINE  THAT  YOU  ARE 
RECEIVING  THE  BEST  SERVICES  AND 
THE  BEST  RATE  FOR  THESE 
SERVICES. 


This  is  to  give  you  notice  that 
[referring  party)  has  a  business 
relationship  with  [settlement  services 
provider(s)  .  [Describe  the  nature  of  the 
relationship  between  the  referring  party 
and  the  provider(s),  including 
percentage  of  ownership  interest,  if 
applicable.]  Because  of  this  relationship, 
this  referral  may  provide  [referring 
party)  a  financial  or  other  benefit. 

(A.)  Set  forth  below  is  the  estimated 
charge  or  range  of  charges  for  the 


ProvKJer  and  settle- 
ment service 


Charge  or  range  of 
ctiarges 


[B.j  Set  forth  below  is  the  estimated 
charge  or  range  of  charges  for  the 
settlement  services  of  an  attorney,  credit 
reporting  agency,  or  real  estate  appraiser 
that  we,  as  your  lender,  will  require  you 
to  use,  as  a  condition  of  your  loan  on 
this  property,  to  represent  our  interests 
in  the  transaction. 


ProvlOer  and  settle- 
ment service 


Charge  or  range  of 
charges 


Acknowledgment 

I/we  have  read  this  disclosure  form, 
and  understand  that  [referring  party]  is 
referrmg  me/us  to  purchase  the  above- 
described  settlement  service(s)  and  may 
receive  a  financial  or  other  benefit  as  the 
result  of  this  referral. 


[INSTRUCTIONS  TO  PREPARER:]  [Use 
paragraph  A  for  referrals  other  than 
those  by  a  lender  to  an  attorney,  a  credit 
reporting  agency,  or  a  real  estate 
appraiser  that  a  lender  is  requiring  a 
borrower  to  use  to  represent  the  lender's 
interests  in  the  transaction.  Use 
paragraph  B  for  those  referrals  to  an 
attorney,  credit  reportmg  agency,  or  real 
estate  appraiser  that  a  lender  is 
requiring  a  borrower  to  use  to  represent 
the  lender's  interests  in  the  transaction. 
When  apphcable,  use  both  paragraphs. 
Specific  timing  rules  for  delivery  of  the 
controlled  business  disclosure  statement 
are  set  forth  m  24  CFR  3500. ISfb)!!)  of 
Regulation  X.  These  INSTRUCTIONS 


UMI 
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TO  PREPARER  should  not  appear  on 
the  statement.] 

Authority:  12  U.S.C.  2601  et  seq.;  42  U.S.Q 
3535(d). 

Dated:  August  1. 1996. 
Nicolas  P  Retsinas, 
Assi>t>!:it  ^'^t  r^  u  I  ry  for  Housing-Federal 
Housing  Commissioner. 
'^PDor  Q5  20-^^0  Pled  8-9-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doch«t  No.  FR-3638-N-061 

Office  Of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  Proposed  Collection; 
Comment  Request 

AQE>4CY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HIJD 

ACTION:  Notice  of  proposed  information 

collection 

SUmiflARY:  The  proposeti  ir.forniation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  itWviBl  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act.  The  rOepartment  is 
sohciting  public  comments  on  the 
sub)ect  proposal.  Bv  separate  notice  in 
today  s  Federal  Register  the 
Department  is  also  soliciting  comment 
for  a  7-day  emergency  review  period  on 
the  same  and  related  information 
collection  requirements  covered  by  this 
notice 

DATES:  Comrnents  due-  October  11, 
1996 

ADDRESSES:  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal-  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  tent  to: 
Oliver  Walker,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  45  5 — 7th  Street,  SW., 
Room  9116,  Washington,  DC  20410. 
FOR  FURTHER  INFOflMATlOH  OONTACT: 
l\\  \i  Idckson,  Real  Estate  Settlement 
Procedures  .-\ct  (RESPA)  Enforcement 
Unit,  Department  of  Housing  and  Urban 
Development.  Room  5341,  451  7th 
Street,  SW  ,  Washington.  DC  20410; 


phone  (202)  70a-4560  (this  is  not  a  toll- 
free  number).  For  copies  of  the  proposed 
forms  and  other  available  dtx^uments 
contact  Oliver  Walker,  Chief  Directives. 
Reports  and  Foims  Branch  on  708-1694 
extension  2144  (this  is  not  a  toll-free 
number).  Forbearing-  and  speech - 
impaired  persons,  these  telephone 
numbers  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-a:i3P 

SUPPLEMENTARY  iNFORMATKDN:  The 

Department  will  submit  to  OMB  for 
review  the  proposed  information 
collection  contained  in  a  rule  published 
June  7, 1996  (61  FR  29238)  (  "June  7 
rule"),  as  r^nuir«d  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  By  two  separate  documents 
in  today's  Federal  Register,  the 
Department,  simultaneous !v  with  this 
notice:  (1)  Is  sohciting  comment  for  a  7- 
day  emergency  review  period  on  the 
same  and  related  information  collection 
requirements  covered  by  this  notice; 
and  (2)  is  publishing  a  correction  for  the 
June  7  rule,  which  contained  erroneous 
information  about  the  approval  status  of 
these  information  collections. 

The  Notice  is  soUciting  comments 
from  members  of  the  pubhc  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quaUty, 
utihty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

TiUe  of  Proposal:  Controlled  Business 
Arrangement  Disclosure  (CBA 
disclosiu-e)  under  24  CFR  3500.15,  as 
amended  by  a  rule  pubbshed  June  7, 
1996(61  FR  29238). 

OMB  Control  Number:  Pending. 

Description  of  the  need  for  the 
information  and  proposed  use:  A 
settlement  service  provider  or  an 
employee  of  a  settlement  service 
provider  is  required  to  give  the  borrower 
a  CBA  disclosure  prior  to  or  at  the  time 
the  borrower  is  referred  to  an  affiliated 
provider  The  CBA  disclosure  must  be  a 
separate  piece  of  paper  and  the  format 
must  contain  the  following  information, 

1.  Specify  the  nature  of  the 
relationship  (explaining  the  ownership 
and  financial  interest)  between  the 
person  performing  the  settlement 
service  and  the  person  making  the 
referral. 

2.  Describe  the  estimated  charges  or 
range  of  charges  generally  made  by  the 
provider  of  settlement  services. 

3.  State  that  the  borrower  is  not 
required  to  use  the  referred  provider 
(except  for  certain  circumstances). 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public: 
Settlement  service  providers  and  their 
employees 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  See  below. 


Numtier  of  respondents 


Frequency  of  response 


Hours  per  response 


Burden  hours 


10,000 


2.4  mM. 


0.10 


240,000 


Total  Estimated  Burden  Hours: 
240,000. 

Status  of  the  proposed  information 
collection:  Emergency  review  request 
pending  for  approval  of  disclosure 

requirements. 

AUTHORfTY:  44  U.S.C.  3506;  42  U.S.C 
3535(d). 

Dated  .^ua:ust  I,  1996. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

IFR  Doc.  96-20171  Filed  8-9-96;  8:45  am) 
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[Docket  No.  FR-363&-N-05] 

Office  of  the  Assistant  Secretary  for 
Housing-FedsrsI  Housing 

Commisslonar;  Submission  for  OMB 
Ppview  Comment  Request 

agency:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  proposed  information 

collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


emergency  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal.  By 
separate  notice  in  today's  Federal 
Register,  the  Department  is  also 
soliciting  comment  for  60  days  on  a 
portion  of  the  information  collection 
requirements  covered  by  this  emergency 
review  notice. 

DATES:  The  due  date  for  comments  is: 
August  19,  1996, 

ADDRESSES:  Interested  persons  are 
mvited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
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received  wuhm  seven  (7)  days  from  tne 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
0MB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SE,  Washington,  DC  20410,  telephone 
(202)  708-0050  (this'is  not  a  toll-free 
number).  For  hearing-  and  speech- 
impaired  persons,  this  niunber  may  be 
accessed  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-6339.  Copies  of 
the  proposed  forms  and  other  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  mforms  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  disclosure  required  for 
controlled  business  arrangements 
between  affiliated  settlement  service 
providers.  HUD  seeks  to  implement  this 
initiative  as  soon  as  possible.  We  are 
requesting  that  OMB  approve  this 
Information  Collection  Package  by 
August  12, 1996.  By  two  separate 
documents  in  today's  Federal  Register, 
the  Department,  simultaneously  with 
this  notice:  (l)  is  pubUshing  a  correction 
for  a  rule  that  was  pubhshed  on  June  7, 
1996  (61  FR  29238)  ("June  7  rule"),  and 
contained  erroneous  information  about 
the  approval  status  of  these  information 
collections;  and  (2)  is  soliciting 
comment  for  the  regular  60-day  review 
period  on  a  portion  of  the  information 
collection  requirements  (which  were 
included  in  the  June  7  rule)  covered  by 
this  notice.  Regulatory  provisions 
implementing  the  statutory  requirement 


fur  a  disclosure  under  covered 
circumstances  (see  12  U.S.C.  2607(c)(4)) 
axe  currently  codified  in  24  CFR 
3500.15(b)  and  have  been  revised  by  the 
June  7  rule  (effective  October  7, 1996). 
Although  the  revisions  in  the  June  7 
rule  will  make  small  changes  in  the 
format  provided  for  the  controlled 
business  disclosure,  these  revisions  are 
not  expected  to  afiect  the  burden 
attributed  to  information  collection 
requirements  in  the  current  regulations. 
Therefore,  this  notice  is  for  the  purpose 
of  sohciting  comment  on  the  controlled 
business  disclosure  requirements  under 
both  the  current  regulations  and  the 
regulations  as  they  will  be  amended  on 
the  effective  date  of  the  Jime  7  rule. 

In  order  for  borrowers  who  seek 
federally  related  mortgage  loans 
(including  purchase  money,  refinances, 
assumptions,  property  improvement, 
lines  of  credit,  etc.)  to  be  better- 
informed  shoppers,  a  settlement  service 
provider,  or  employee  thereof,  is 
required  to  give  the  borrower  a  certain 
disclosure  when  the  borrower  is  being 
referred  to  an  affiUated  settlement 
service  provider.  This  controlled 
business  disclosure  alerts  the  borrower 
that  the  referral  may  be  based  on  a 
business  arrangement  between  the  two 
providers,  rather  than  on  the  best  rate  or 
best  service.  Section  8(c)(4)  of  the  Real 
Estate  Settlement  Procedures  Act 
(RESPA)  (12  U.S.C.  2607(c)(4)),  as  well 
as  the  implementing  regulations  at  24 
CFR  3500.15,  require  that  borrowers 
receive  this  notice. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35):  Notice  of  Submission  of 
Proposed  Information  Collection  to 
OMB 

Proposal:  Controlled  Business 
Arrangement  Disclosure  (CBA 
disclosure)  imder  24  CFR  3500.15. 


Office:  Office  of  Housing-JFe<ienil 
Housing  Commissioner,      ji  -  -^  : 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  A 
settlement  service  provider  or  an 
employee  of  a  settlement  service 
provider  is  required  to  give  the  borrower 
a  CBA  disclosure  prior  to  or  at  the  time 
the  borrower  is  referred  to  an  affiliated 
provider.  The  CBA  disclosure  must  be  a 
separate  piece  of  pap>er  and  the  format 
must  contain  the  following  information. 

1.  Specify  the  nature  of  the 
relationship  (explaining  the  ownership 
and  financial  interest)  between  the 
person  performing  the  settlement 
service  and  the  person  making  the 
referral. 

2.  Describe  the  estimated  charges  or 
range  of  charges  generally  made  by  the 
provider  of  settlement  services. 

3.  State  that  the  borrower  is  not 
required  to  use  the  referred  provider 
(except  for  certain  circumstances). 

Form  Numbers:  None. 

Respondents:  Respondents  will  be 
settlement  service  providers,  or 
employees  thereof,  who  refer  borrowers 
to  other  affiliated  providers. 

The  estimated  number  of  respondents 
is  10,000.  The  disclosure  is  required  to 
be  given  each  time  a  settlement  service 
provider  refers  the  borrower  to  an 
affiUated  service  provider.  This 
specifically  includes  each  time  an 
employee  who  does  not  perform 
settlement  services  refers  business  to  an 
affiliate. 

Frequency  of  Submission:  The  third 
party  disclosure  is  required  whenever  a 
borrower  is  referred  to  an  affiUated 
provider. 

Reporting  Burden:  (Although  the 
revisions  in  the  June  7  rule  will  make 
small  changes  in  the  format  provided  for 
the  controlled  business  disclosure,  these 
revisions  are  not  expected  to  affect  the 
burden  attributed  to  information 
collection  requirements  in  the  current 
regulations.) 


Number  of  respondents 


Frequency  of  response 


Hours  per  response 


Burden  hours 


10,000 


2.4  mill. 


0.10 


240,000 


Total  Estimated  Burden  Hours: 
240,000. 

Status:  New  approval. 


AUTHORITY:  44  U.S.C.  3507;  42  U.S.C. 
3535(d). 


Dated:  August  1. 1996. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

[FR  Doc.  96-20172  Filed  ft-9-96;  8:45  am] 
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REMHNDERS 

The  items  in  tfiis  list  were 
aditonallv  compiled  as  an  aid 
to  Federal  Register  iisers. 
IncttiSKXi  Of  exdiiSKXi  from 
this  list  has  no  legal 
stgnrficance 

RULES  QO«NG  INTO 
EFFECT  TODAY 

ENERGY  DEPARTMENT 
Patent  waiver  regulaoon; 
puttished  7-12-96 

ENVIRONMENTAL 
PROTECDON  AGENCY 

Aif  quality  imp»ementation 
pjans ',  opprcvSi  Si'Vi 
pfOfTXjIgation;  vanous 
States: 

CaJcfomia;  published  6-12-96 
Irxliana.  published  6- '3-96 
Tennessee:  published  6-12- 
96 

Air  quality  planning  purposes: 
designation  of  areas 
Idaho:  correction,  pubiishec 
6-12-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Microwave  facilities 
operating  ,n  1 850  to  ^990 
MHz  (2  GHz  band). 
relocation  costs  shanng; 
published  6- '2-96 

Radio  stations:  tatte  of 
assignments 
North  Carolina:  published  7- 

3-96 
South  Caroliria:  published  7- 

3-96 
Virginia,  pubiisned  7-3-96 
vVashington   oubiisned  7-3- 
96 
Television  stations:  table  of 
assignments 
Wisconsin.  Dubiisn€*d  7-3-96 

FEDERAL  RESERVE 
SYSTEM 

Securities  creoit  transactions; 

OTC  margin  stocKs  list 
(Regulations  3    '    .j    and 
X).  and  foreign  margir 
stocks  iist:  published  7-30- 
96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Allocation  of  fiduciar. 
responsibility.  CFR  part 
removed:  published  7-12-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biotogicai  products: 


'^Bderal  regulatory  reform; 
t>uf)iished  8-1-96 

LABOR  DEPAfl-MENT 

Occupational  Safety  and 
Hearth  Administratior 

Construction  safety  and  health 

standards: 

General  irxjustry  safety  sfXJ 
health  standards 
apftcaUe  to  construction 
worlq  incorpration; 
aniendment:  published  8- 
12-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

DrawtxKJge  operations: 

viicnigan;  pubiistied  5-14-96 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administraiion 

Ain^orthiness  directives: 

AlliedSignal,  Inc.;  published 

6-13-96 
Supenor  Air  Parts,  Inc.; 

published  6-12-96 

VOR  Federal  airways; 
Dublished  8-12-96 

TRANSPORTATION 
DEPARTMEN- 

Research  and  Special 
Programs  AdmlntetrBllon 

Pipeline  safety: 

Voluntary  specifications  and 
standards,  etc.;  periodic 
updates;  Federal 
regulatory  reform 

Correction;  putJiished  7- 
15-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designetions: 

Paso  Robles.  CA;  published 
6-13-96 

Practice  and  procedure: 

Procedural  rules  statement; 
CFR  part  removed;  and 
procedure  and 
administration;  Federal 
regulatory  reform; 
published  6-13-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Delivery  of  checks  and 
warrants  to  addresses 
outside  the  U.S.,  its 
territories  and 
possessions- 
Vietnam;  reference 

removed;  published  8- 

12-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in— 
Colorado;  comments  due  by 
8-14-96;  published  7-1&- 

96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Com  cyst  nematode, 
comments  due  by  S-15- 
96;  published  7-16-96 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  altotments,  and 
oroductKxi  adjustments: 

Peanuts,  comments  due  by 
8-15-96;  published  7-16- 
96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Aiantic  surf  clam  and  ocean 
Quahog;  comments  due 
tjy  8-13-96;  published  6- 
20-96 
Bering  Sea  and  Aleutian 
Islands  groundfish: 
comments  due  Py  8-15-    . 
96   published  7-16-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  ana  water  programs: 

Pulp,  paper,  and  papert)oard 
industries:  effluent 
limitatior\s  guidelines, 
pretreatment  standards. 
and  new  source 
perlormance  standards; 
comments  due  by  8-14- 
96:  published  7- 1' 5-96 
Air  programs:  fuels  ana  fuel 

additives. 

Heatth-ef<ects  testing 
requirements  for 
registration,  minor 
changes:  comments  due 
by  8-12-96:  published  7- 
11-96 

Registration  requirements 
changes,  ana  applicability 
to  t)ienders  of  deposit 
control  gasoline  additives; 
comments  due  by  8-i2- 
96;  published  7-i%96 
Air  quality  implementation 

plans,  approval  ar>d 


promulgation:  various 
States: 

Tennessee;  comments  due 
by  8-1 2-96;  pubHshed  7- 
11-96 
Wisconsin;  comments  due 
by  8-16-96;  published  7 
17-96 
Glean  Air  Act: 
State  operating  permits 
programs- 
Tennessee,  comments 
due  by  8-12-96; 
published  7-11-96 
Hazardous  waste 
Indian  Tribe's  hazardous 
waste  programs 
authorization  under 

C>  iK*««ln     O     r\l     D/\r.r,,  ,rr.r, 

Conservation  and 

Recovery  Act;  comments 

due  by  8-13-96;  published 

6-14-96 
Pesticides;  tolerances  in  food, 
aninnal  feeds,  and  raw 
agricultural  commodities: 
Cyfluthrin;  comments  due  by 

8-16-96;  published  7-17- 

96 
Giyphosate;  comments  due 

by  8-12-96;  published  7- 

12-96 
Superfund  program 

National  oil  ana  hazardous 
sutetances  contingency 
plan- 
National  pnorities  list 
update;  comments  due 
by  8-14-96;  published 
7-15-96 
National  pnonties  list 
update:  comments  due 
by  8-16-96:  published 
6-17-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services' 

31.0-31  3  GHz  frequency 
band  designation  to  local 
multipoint  distntxition 
services  for  huti-to- 
subscnber  and  sutiscriber- 
to-hub  transmissions, 
comments  due  by  8-12- 
96:  published  7-29-96 
Telephone  number 
portatiility;  cos!  recovery; 
comments  due  Dv  8- le- 
ge; puWIsheO  7-25-96 
Personal  communications 
services: 

Commercial  mobile  radio 
services  licensees- 
Geographic  partitioning 
and  spectrum 
disaggregation     mari<et 
entry  barriers 
elimination:  comments 
due  by  8- 1 6-96: 
published  7-25-96 
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Radio  stations,  table  of 

assignmerts 

Arkansas,  comments  out  Dy 
8- '2-96,  DutXiSheC   -2-96 

Hawaii,  comments  oue  d% 
8-'2-96,  published   -2^96 

Michigan,  comments  due  bv 
8-' 2-96,  Doblished  7-8-96 

Missouri,  comments  aue  by 
8-^2-96    pubiisheo  7-2-96 
Teiecommunications  Act  of 

1996;  implementation 

in-region.  interstate 
domestrc  interLA'^ 
services  Ov  Beii  Operatir>g 
Companies,  comments 
due  by  S-^5-96;  pubiishec 
"-29-96 

federal  reserve 
System 

Reserve  requirements  of 
depository  institutions 
(Regulation  Di 

Time  deposits,  nonpersonai 
time  deposrts, 

Eurocurrercy  liat)ilities, 
etc  ,  comments  due  Dy  8- 
■6-96.  published  6-17-96 

FEDERAL  TRADE 
COMMISSION 

industry'  guides: 
Jewelry ,  precious  nietals. 
ana  pewter  industries 
comments  aue  by  S-"2- 
96.  published  5-30-96 

INTERIOR  DEPARTMENT 
Indian  Affairs  Buraau 

Land  arw  water 
Osage  Roli   certificate  ot 
competencv    f^ederal 
regulatory  -eview 
comments  due  bv  8-'g^ 
96.  puWishec  6-"  ■ -96 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangerec  anc  'hreatenec 
species 


Lloyd's  rieogehog  cactus: 
comments  Oup  Dv   5-''3- 
96    pubiishec  o-'d-sg 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
nmigration: 

Nonimmigranl  status 
■conditions:  .n'ormation 
3isciosure    :.x)mme'^ts  csue 
by  &- 13-96,  pubiishec  6- 
14-96 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

f^rocedures  anc  services: 
Copyright  claims,  group 
registration  o*  pr>otographs 

by  8- '5-96    pubiishec 
5-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Conflict  0'    nterest:  comments 

aue  bv  8- '5-96    pubiisnec 

'-'6-96 
Prevailing  rates  svstems, 

comrr>ents  due  bv  8-12-96; 

pubiishec  '  '2-96 

TRANSPORTATION 
DEPARTMENT 

Pnvacv  Act.  irnpiementatior, 
Federal  regulator>  review; 
comments  due  by  8-i2- 
96    published  6- "-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airports 
Passenger  facility  charges 
comments  due  by  8-'6- 
96:  published  5-2' -96 
i^'-wo'thmess  directives 
Ai'tsus    "omments  due  by  8- 
■.-  -9':    published  7-1-96 


AlliedSignal,  Inc.;  comments 
due  by  &-14-96;  published 
6-11-96 
Beech;  conriments  due  by  8- 

■'6-96;  published  6-13-96 
Bombardter  comments  due 
by  8-16-96   pubiis-hec  7-8- 
96 
Domier;  con-ie-its  "..j^  t)y 
8-12-96;  pijbiisneG  6-;i- 
96 
New  Piper  Aircratt.  Inc.; 
comments  due  by  8-16- 
96;  published  6-13-96 
Pilatus  Aircraft  Ltd  :• 
comments  oje  dv  8-14- 
96;  pubiishec  &-•  •-9€ 
Rolls-Royce  pic    com"ie'^'t 
due  by  8- '2-96  pjDi:s'>*^;- 
6-12-96 
Schweizer  AircrafI  Corp.  et 
aL:  comments  due  by  8- 
'5-96    puDiisnec  6-17-96 
Airworthiness  sta-iaa'CSs- 
Specia    ::o'>;3i'iO'^.b  - 
Aa.iSta  "^xjoe's  *• '  >9;:. 
a'x;  '^"79E  ""lencupiers; 
cci-T-ie^'s  3ue  by  8-12- 
96    pjpiished  &- 13-96 
Class  ::  and  Class  E 
airspace   comments  due  by 
&      96,  published  6-24-96 
Class  E  airspace;  comments 
due  by  8-12-96;  published 
5-?-i-96 
TRANSPORTATION 
DEPARTMENT 
Pederal  Hignway 
Administration 
Pigh'-o'-wav  a-x:  environment: 
Feoera   'ecuiator,  'eviev*— 
Mitigatto'-  „:■•  impacts  to 
wetlands    ,:omme^ts 
aue  Ov   6-  ■^-96 
r^uDrs'^ie-.:  r--'  ~  9'- 
TREASURY  DEPARTMENT 
Alcohol.  Tot>acco  ano 
Firearms  Bureau 
.-^.icohoiic  beve-ages 


Denatured  alcohol  and  njm; 
dtetribution  and  use; 
Federal  regut^ory  review; 
comments  due  t>y  8-12- 
96;  published  6  '  3  96 

Tax-free  alcohol:  ;-)i"?"r.  ro.n 
and  use;  comme-ts  x.e 
by  8-12-96-  puc.iis-.eo  6- 

Voiat.ie  ''.ji'-fiavo- 
CDhcentrate    pr;x3JctJon, 
comments  due  o.  8-12- 
96;  put>iis.hea  ■=•  '  >-96 

Practice  anc  proceau-f 

Feoe'a    ■eguiator,  -p.ie* 
c:>'-i~ienti  .aue  d.   S  '  .■- 
9*;    :;iLjDiisr>ec  ^- '  "■■■9^ 

"i^EASURy  DEPARTMENT 

Interna;  Revenue  Service 

I  neon-)*-  :a.iifis 

Pemnersnip  terminatiort; 
comments  due  by  8-15- 

96;  published  5-13-96 

Procedure  ano  admtntstratKsn: 

Domestic  unincorporated 
business  organizations 
classification  as 
partnefships  or 

associatio"!?-  heanng; 
comments   .)je  by  8-12- 
96   ojtii.shec  5-13-96 

TREASURY  DEPARTMEfrr 

Thnft  Supervision  O^ice 

Conflicts  of  inte  es'    ^:y-porate 

opoorTunf*^    A'v.  ".a.-ard 
inso'dTc^e     .:i~'i~ti-'^;s  due 
by  8-13-96.  puDish^-o  6-14- 
96 

Operations: 

Subsidiaries  and  aquity 
investments;  Federal 
regulatory  review; 
comments  due  by  8-12- 
96;  published  6-13-96 
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CFR  CHECKLIST 


TM* 


Stock  Number 


Price 


Thts  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly,  it  is  arranged  m  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates 

An  asterisk  (')  precedes  each  ent7>  ttiat  has  been  issued  since  last 

week  and  whrch  is  now  availabie  tor  sale  at  the  Govemnient  Printing 

Office. 

A  ctiecklist  of  current  CFR  voiumes  compnsing  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  ttie  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  annual  rale  for  subscnptkxi  to  all  revised  voiurnes  «  $88,3  00 

domestic,  $220.75  additwnal  for  foreign  nnailing. 

Mail  orders  to  the  SupennterxJent  of  Documents,  Attn  New  Orders, 

P  O.  Box  371954,  Pittsburgh,  PA  15250-7964  All  orders  must  be 

accompanied  by  remittance  (check,  money  order  GPC  Deposit 

Account  VISA,  or  Master  Card),  Charge  orders  may  be  teiepnoneo 

to  the  GPC  Order  Desk,  Monday  thnxicjh  Friday  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  crarge  onuers 

to  (202)  S12-22S0 

rra*  Stock  Numt)«r  Pnc* 

1.2(2(^esefved)  (869-028-0000  M) $4.25 

3  (1995  Compiof ion 
cjnd  Parts  100  and 
101) _ (869-O28-00002-9) 22.00 

4  (869-028-00003-7) 5.50 

5  Parts: 

700-1199  

l200-end,6{6 
Peserved) 

7  Parts: 

0-26  

27-45  

46-51  

52  

53-209  

210-299  

300-399  

400-699  

700-899  ..;_ 

tOO-tVV   ...•.•.. 

1000-1199  _„ 

1200-1499  _ 

1500-1899  

1900-1939  „. 

1940-1949  

1950-1999  

2000-€nd 


(869-02fr-00004-5) 
(869-028-00006-3) 


26.00 
20,(X) 


,(869-028-00007-0)  22.00 

,  (869-028-00008-6)    11.00 

.  (869-028-00009-6)  13.00 

,(869-028-00010-0) bJJO 

.  (869-028-000  n-«)  17.00 

,(869-028-00012-^)  36.00 

,(869-028-00013-1)    17.00 

.(869-028-00014-2^  22.00 

.(869-028-000  IS-!     25.00 

.(869-028-00016-^;  30.00 

.  (869-028-0001 7-7) 35J)0 

,(369-028-00018-5)  ..._.  »J» 

.(869-028-00019-3) 41i» 

.  (369-028-00020-7) 16.00 

.  (869-028-00021-5) 31.00 

.  (369-028-00022-3) 39X)0 

.  (869-C2&-00C23-1) 15.00 


(86<^C28-0OC25-8) 30.00 

„ _...  (869-O2&-0OO26-6) 25.00 

10  Parts: 

0-5C (36<;k»&-O0C27-4) 30J0O 

51-199 „ (369-O28-O0C28-2) 24.00 

200-399 (86*-028-O0C29-l) 5.00 

400^99 (869-028-00030^) 21.00 

500-£nd  (869-O28-0OC31-2) 34.00 

11  .„.„ (869-028-00032-1) 15.00 

12  Parts: 

1-199   (869-028-00033-9) 12.00 

200-219 (369-328-00034-7) 17.00 

220-299  (369-C28-O0C35-5) 29JO0 

300-499 (869-C28-O0036-3) 21.00 

500-599 (869-029-00037-1) 20.00 

600-£nd  (369-02&-00C38-0) 31.00 


UMI 


13  

14  Parts:' 

1-59  „ 


, „....  (869-C28-00C39-8) 18.00 

(869-02&-00040-1) MJOO 


«<»viS4on  OatB 
feo.  i,  1996 

'  Jon.  I,  1996 
Jan.  1,  199C 

jon.  1.  1996 
Jan   1    1996 


(869-028-00006-1) TSJOO        Jon.  1,  1996 


xjn  ■  '996 
Xjr  '  1996 
Jon.  i,  1996 
Jon.  1,  1996 
Jan.  I,  1996 
Jon,  1. 1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1, 1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1.  1996 
Joa  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 


8 (869-028-00024^)) 23.00        Jon.  1,  1996 

9  Parts: 

1-199    

200-«nd  „ 


Jan.  1,  1996 
Jan.  1,  1996 

Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 

Jon.  I,  1996 


Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  I,  1996 
Joa  1,  1996 
Jon.  1,  1996 

Mar.  1,  1996 
Jon.  1,  1996 


60-139 > _ (869^)28-00041-0)  30,00 

140-199 (869-028-00042-8) 13.00 

200- 1199  (869-028-00043-6) 23,00 

120(Knd (869-028-00044-4)  1600 

0-299  ....*. (869-O28-00045-2) )6.00 

300-799 (869-028-00046-1) 26.00 

800-end  (869-028-00047-9) 18.00 


16  Parts: 

0-149  

150-999... 
1000-€nd 


(869-028-00048-7) 6i0 

, (869-028-00049-5) 1900 

, (869-028-00050-9)  26.00 


17  Parts: 

1-199  (869-028-00052-5) 21.00 

200-239 (869-028-00053-3) 25.00 

240-€nd  _ (869-028-00054-1) 31.00 


18  Parts: 

1-149  

150-279  .. 
280-399.. 
400-€nd  . 

19  Parts: 

1-140  

141-199  .. 
200-€nd  . 


, (669-028-00055-0)  17.00 

(869-028-00056-8) 12.00 

,.-....  (869-028-00057-6) 13.00 

(869^8-00058-4) 1 1 .00 

(869-028-00059-2) 26.00 

(869-028-00060-6) 23.00 

.„ (869-028-0006M) 12.00 


20  Parts: 

1-399  

400-499... 
500-€nd  ., 


(869-028^)0062-2) 20.00 

(869-028-00063-1) 35.00 

(869-028-00064-9) 32.00 


21  Parts: 

1-99  (869-028-00065-7) 16.00 

100-169 ..,-.—*«....  (869-028-00066-5) 22.00 

1 70-199 '^ ^....  (869-026-00069-7) 22.00 

200-299 (869-028-00068-1)  7.00 

300^99 (869-026-00071-9) 39.00 

500-599 (869-026-00072-7) 22.00 

600-799 (869-028-00071-1) 8.50 

800-1299  (869-026-00074-3)  23,00 

1300-£nd (869-028-00073-8) 14,00 

22  Parts: 

i-299 (869-028-00074-6) 36.00 

300-£nd  ....(869-028-00075-4)  24.00 

23 (869-028-00076^2) 21.00 

24  Parts:  ] 

0-199  (869-028-00077-1) 30,00 

200-219 (869-028-00078-9) 14.00 

•220-499  (869-028-O0079-7) 13.00 

•500^99  (869-028-00080- 1) 14,00 

•700-899  (869-028-00081-9) 13.00 

900-1699  : (869-026-00084-1) 24.00 

1700-€nd (869-028-00083-5) 14.00 

2S (869-028-00084-3) 32.00 

26  Parts: 

§§!.0-l-1.6O  (869-028-00085-1)  21.00 

§§1.61-1  169 (869-028-00086-0) 34.00 

§§1.170-1.300  (869-028-00087-8) 24.00 

§§1.301-1.400 (869-028-00088-6) 17.00 

§§1.401-1,440  (869-028-00089-4) 31,00 

§§1,441-1.500  (869-028-00090-8)  22,00 

§§  1  501-1.640 (869-028-00091-6) 21,00 

§§  1  641-1.850  (869-028-00092-1) 25.00 

§§1851-1907  (869-028-00093-2)  26.00 

§§1.908-1.1000  (869-028-00094-1) 26.00 

§§1,1001-11400  (869-028-00095-9) 26.00 

§§1,1401-£nd  (869-028-00096-7) 35.00 

2-29  (869-028-00097-5) 28,00 

30-39 (869-028-00098-3) 20.00 

40-49  „ (869-028-00099-1) 13.00 

50-299 (869-028-00100-9) 14.00 

300^99 (869-028-00 10 1-7) 25.00 


Revision  Oat* 

Jan  1 

1996 

Jon.  1, 

1996 

Jon.  1, 

1996 

Jon  1. 

1996 

Jon.  1. 

1996 

Jon.  1. 

1996 

Jon.  1, 

1996 

Jon.  1. 

1996 

Jon.  1, 

1996 

Jon.  1, 

1996 

Apr  1, 

1996 

Apr.  1, 

1996 

Apr,  1, 

1996 

Apr.  1, 

1996 

Apr.  1. 

1996 

Apr.  1, 

1996 

Apr,  1, 

1996 

Apr  1. 

1996 

Apr.  1. 

1996 

Apr.  1, 

1996 

Apr.  1, 

1996 

Apr,  1. 

1996 

Apr  1, 

1996 

Apr  1. 

1996 

Apr  1, 

1996 

Apr  1, 

1995 

Apr  1. 

1996 

Apr  1. 

1995 

Apr  1, 

1995 

Apr.  1, 

1996 

Apr.  1. 

1995 

Apr  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apr.  1. 

1996 

Moy  1 

1996 

Apr,  1 

1996 

Apr  1 

1996 

Apr  i 

1996 

Apr  1 

1996 

Apr  1 

1995 

May  ! 

1996 

Apr.  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apr.  1 

1996 

Apr  1 

1996 

Apr,  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apf  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apr.  1 

1996 

Apr  1 

1996 

Apr  1 

1996 

Apr.  1 

1996 

<^' 
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TW* 


Stt>ck  Number 


Prtc«       Revision  Date 


Title 


500-599  (869-028-00 102-5)  .. 

600-End  (669-02&-0010>3)  .. 

27  Parts: 

1-199  (865-028-00104-1)  .. 

20CHnd  (869-02&-OC10&-0)  .. 

28  Parts: _ 

1-42  (86*-G2tf-0C  108-1)  .. 

ii-end (86«-02e-OC  109-0)  .. 

29  Parts: 

0-99  , (669-026-00110-3)  .. 

100-499 _ (669-026-00111-1)  .. 

500-899  „.(869-C26-00'12-0)  .. 

90(^1899  (869-C2MX)  113-8) 17.00 

1900-1910  (§§1901.1  to 

1910.999)  (869^26-00114-6)  .. 

1910  (§§1910.1000  to 
end) (869-02M)0115-4)  .. 


6.00 

8,0C 

44.00 
13.00 

27X)0 
22J0O 

21.00 

9.50 

36.00 


IftOC 


22.00 
27.00 

(869-026-00117-1) 35.00 

(669-026-001 18-9) 36.00 


1926  „„.., 

1927-£n<j  ...„ _. 

30  Parts: 

1-199  _ ;.  (869-02WX)119-7) 25«) 

200-699 (869-026-00120-1) XM 

700-£r)d  (869-026-00121-9) 30.00 

31  Parts: 

0- 1 99  (869-C2i^O0 1 22-7) ]bJ0O 

200-€nd  (869-026-00 123-5) 25J0 

32  Parts: 

1-39  Vol.  I _ „ 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol  III 18.00 


1-190  (869-026-00124-3) 

191-399 .......  (869-026-00125-1) 

400-629 (869-026-00 '26-0) 

630-699  _ (869-02(WX3 127-8) 

700-799    (869-C26-0C 128-6) 

800-€nd   „.. „ (869-026-00129^) 


32X0 
38.00 
26,00 
]AJO0 
21.00 
22.00 


33  Parts: 

1-124  „ (869-0264)01 30-8) 2000 

125-199 (869-026-00131-6) 27M 

20O-End  (869-0264X)132-^) 24.00 

34  Parts: 

-299  (869-026-00133-2)  .. 

300-399  (869^326-00134-1)  .. 

^Xj-ind  (869-326-00135-9)  .. 


25.00 
21.00 
37.00 

,  (869-026-00136-7) 1Z00 


15.00 
37.00 


35  

36  Parts 

l-'99  (669-026-00 1 37-5) 

200-End  (869-02MX)  1 38-3) 

37    (869-026-00139-1) 20.00 

38  Parts: 

0-17  (669-026-00140-5) XJOO 

1 8-End  „ (869-.D26-O0 141-3) 30.00 

39  (869-026-00142-1) 17.00 

40  Psrts^ 

1-51  (869-G26-(KiM3-0) 

52  (86y-C2MX''U-8) 

53-59  „ {869-0264X!14S-6) 

60   (669.026-00146-4) 

61-71  (869-026-00147-2) 

72-85  (869-026-00148-1) 

86   ; (869-026-00149-9) 

5 '-'49 (869-026-OC150-2) 

150-189 (869-026-OC151-1) 

190-259  (869-026-OC 152-9) 

260-299  (669-026-00153-7)  , 

300-399 (869-026-00154-5)  , 

400-424 (869-02(W)0I5S-3) , 

42>-699 (869-026-00156-1)  , 


40  A) 
39.00 
11.00 
36A) 
36X0 
41.00 
40.00 
41X10 
25.00 
17.00 
40X0 
21X0 
26.00 
30.00 


*Apf.  1.  199C 
AO'.  I    '996 

Apr.  1,  1996 
Apr.  1,  1996 


July  1, 
July  1, 


1995 
1995 


July  1,  1995 
July  1.  1995 
July  1,  1995 
July  1,  1995 


33.00        July  1.  1995 


July  1,  1995 

J. a,.    1      </v>r 
jiy   I,  iryo 

July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 

2July  1,  1984 

2July  1,  1984 

3July  1,  1984 

July  1,  1995 

July  1,  1995 

July  1,  1995 

*Ju(y  1,  1991 

July  1.  1995 

July  1.  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 
July  5,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1.  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 


Stock  Numt>er 


Pric*      J^evtsiofi  Date 


'00-789 (869-026-00157-0) 25.00 

790-Eod       569-.32MX)  158-8) 15.00 

41  Chapters: 

1,  1-1  to  1-10 „ „„...  13X0 

1,1-11  to  ApperKJix,  2  (2  Reserved) 13.00 

3-6 _ 14.00 

7..- - 6.00 

8 „ :„...  450 

10-17  ; _„.  9J50 

18,  Vol.  I,  Ports  1-5 „..  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

1 8,  Vol.  Ill,  Ports  20-52 1 3.00 

19-100  ....„ 13.00 

1-100  _ (86WK6-00 159-6) 9.50 

101  — _ (869-026-00160-0) 29.00 

102-200 (869-X26-00161-8) 15.00 

201-End  .„ (869-026-00162-6) 13X0 

42  Parts: 

1-399  (869-026-00163-4) .'  26.00 

400^429 (869-0264X)  164-2) 26.00 

430-End  (869-026-00165-1)  39.00 

43  Parts: 

1-999  (869-026-00166-9)  .. 

1000-3999  (869-026-00167-7)  .. 

4000-EfXl (869-026-00168-5)  .. 


23.00 
31.00 
15.00 


22.00 
14.00 
23.00 
26.00 

46  Parts 

1-4C  (869-026-00174-0) 21X0 

41-69  (869-026-00175-8) 17.00 

70-89  > (869-026-00176-6) 850 

90-139 (869-026-001 77-4) 15.00 


12.00 
17.00 
17.00 
19.00 
13.00 

2SX0 

21.00 
14,00 
24.00 
30.00 


140-155  ,„ (869-X26-00178-2) 

15^^165 (869-026-00179-1) 

166-199 (869-O26-0018O-4) 

200-499 (869-026-00181-2) 

50O-€nd  (869-X26-00182-1) 

47  Parts: 

0-19 (869-026^M183-9) 

20-39  „....  (869-O26<01&4-7) 

4J>-69 (8^9-026^)0185-5) 

70-79  (86W)26-00 186-3) 

80-€nd  (869-026-00187-1) 

*6  Chapters: 

1  (Ports  1-51)  „ (869KI26-00188-Q) 39.00 

1  (Ports  52-99)  (86W)264)0189-«) 24.00 

2  (Ports  201-251) (869-026-00190-1) 17.00 

2  (Ports  2S2-299)<« (869-0264)0191-0) 13.00 

3-6 (869-026-00192-8) 23X0 

7-14  (8694)26-00193-6) 28X0 

15-28  _.  (869-026-00194^) 31.00 

29-End  (869-C2MX"95-2) 19.00 

49  Parts: 

1-99  (869-0264)0196-1) 

100-177 „ (86W)264)0 197-9) 

178-199 (869-026-00198-7) 

200-399 (869-0264)0199-5) 

400-999 (8694)26-00200-2) 

1000-1199  .: (869-0264)0201-1) 

1200-£r>d 

50  Parts: 

1-199  , 

200-599... 
600-£nd  . 


25.00 
34.00 
22.00 
30.00 
40.00 
18X0 
.....  (86W»264)0202-9) 15.00 

(8694)26-00203-7) 26.00 

(8694)264)0204-5) 22.00 

(8694)26-00205-3) 27.00 


July  1,1995 

July  1.  1995 

5  July  1,  1984 

JJuly  1,  1984 

'July  1,  1984 

^July  1,1984 

^Juiy  1.1984 

iJuly  1,  1984 

iJuly  1.1984 

'July  1,1984 

'July  1,  1984 

'July  1,1984 

'July  1,  1984 

July  1,  1995 

July  1,  1995 

July  1,  1995 

July  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 


44  „ (869-026-00169-3) 24.W        Oct.  1,  1995 

45  Pans 

1-199  (869-0224)0170-7)  .. 

200-499 (869-026-00171-5)  .. 

500-1199 (869-026-00172-3)  .. 

120O-End ^ (869-026-00173-1)  .. 


Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,4995 
Oct.  1,  1995 

Oct,  1.  1995 

Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1. 1995 

Oct,  1,  1995 

Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1,  1995 
Oct,  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 

0:t.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 


CFR  Index  and  Fndings 
Aids (869-028-00051-7) 


35.00       Jon.  1.  1996 


AG 


1996 


VU! 
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Tto«  Stock  MumtMT  .  ^  Pi1c«       Revision  Date 

Compte'e 'Wc  Cfc  .6'         8M.00  1996 

Microfiche  CFP  Ednor 

Sobscrption  (.moiiec!  as  'ssued''    ^>,™.~.-.  264i)0  1996 

indivKJuai  cocies  ...^~..... — .....      1.00  1996 

Ccxnptete  se'  ;ooe-i'.rrve  mailing)  ... .. 264XD  1995 

Corrptete  set  ;ooe-'ir>€  -^aiirg)  _  24<iOO  1994 

CoTtxete  set  (orie-'irrve  •mailing)  _ „  223iX)  1993 

aecause  'itw  3  «  an  oroucJ  :;or-p»a'ior  'hi-;  vciiw'-^e  and  od  previous  voMnes 
snouto  D«  retanec!  as  3  De(^''xx!e<^'  e'e'»'x:e  v.x.'-  -^ 

''h«  x<Y  '&5  aoitio  "'  ;;  r-«  *af*5  -  '•■  zotAdK  a  note  onty  lor 
='c»t5  -iQ  .nciuave  'o  "~*  nj*  •«>■  :<  "'"»?  '.»?'«»'"•«  Acojuisiiicn  Rcgtiolions 
p  »ar's  -J"?  rorsci'  '"^  •if?*'  l'»  <c)iur^<  iii,,ec:  r.  d(  Xily  1,  1984,  containing 
•rtose  xi'% 

''>ie  A^v  '5i  edtKx  :'  ■:  l'-«  ."^x;"?*!  i-iOO  contains  a  note  only 
'a  C^aole's  'o  i''  ricius^e  -c  ^e  j'  ext  o<  procwernent  reguloiions 
r  cncptefs      'o  i«    ::5rsm-  ">«»  e-evf*    CfS  vokjmes  issued  OS  o<  Jtiy  1, 

•No  omenonenn  ■-  ■^lj  .ai^'-^e  "»'e  ;.>':>'>jiqcfed  diving  tt»  pwiod  Apr. 
I    i9«c  'n  Mor  v<;'     v     'f   .  *,-*   ssc*^-  ^prl  1,  1990,  sixxM  be 

■  Sc  aroerWrner'^  •;  ■'■'■.  -■on.'-'x-  *»<'''  ;>  :y"x,>(;;-:;!ed  during  ttie  period  Mf 
1,  w  'c  jixe  ic    ^'i;  '"^e  '  ►?    ;»ur^e  .iijp- ;  ,uiy  i,  1991,  sixxjid  be  retained. 


UMI 


The  authentic  text  behind  the  news  .  .  i 


The  Weekly 
Compilation  of 

Presidential 
Documents 


^-   WurtN  "^OTspamaor  of 

Presidential 
Documents 


:i; 


This  untque  servoce  provKles  up-to-date 
information  on  Presidentjal  poiKaes 
and  announcements  ft  contains  the 
full  text  of  the  PresKJent's  public 
speeches,  staten^ents,  messages  tc 
Congress,  news  conferences,  and  other 
PresKJentia)  materials  released  bv  the 
Whrte  House. 


''^»e  Wee^sv  Oomotiatio'"  ca/'ies  a 
Monday  datelme  anc  co»'e'-s  '^-laie-'iais 
'eieasec  ounng  fie  preceding  yvee* 
Each  issue  includes  a  'abte  o' 
Consents   iists  of  acts  app^cvec  ;-* 
"le  '^^esioen!    riominations  SuD^s^ttec 
to  !^e  Senate   a  checKhst  o'  vV'h'te 


MOwJ-s^-  :''"B%s  'e^eases    a'v  r.  ..'j'oest 
of  of-je-  f^'eside'-'iia   a:"v'»-ei  •<-^- 
White  house  a-^nc.'^ce'-^e^tj. 
Indexes  a-e  DJbiis*^e{:  oua-^e'-ty. 

'"ubiisnec  dv  t^e  ^O^ce  o'  ti^e  ^soera 
Hogiste-    Nationa)  Arc^irves  aric 
•Records  AarTvsrtistratior 


*5420 


Supenntendenl  of  Documents  Sub'-cription  (jTder  Forrr 


C^arp*  your  ordmr 


f  a\  votir  iirdt-rv    2(12  .^IZ-IZfO 

I'hi-nt-  ^.Hir  rirder^    2(»2  512-IHtKi 

□    YES.  please  enter  ^      _  one  year  SUbBCriptions  f  u  he  Weekh  Compilation  of  PresnientiaJ  l><>aiiDent»  ^D)  so  I 

can  keep  up  tc  date  on  Presidential  activities. 


J   Si  5;  'M-  pirs!  {'iass  Ma; 

The  lotai  cost  of  mv  order  is  $ Pnce  mciudes 

regular  doniestic  postage  and  handling  and  is  suhect  to 
change.  International  customers  please  add  25% 


(Conpany  or  person&i  name 

Pieast  -vpe  or 

pnnt) 

(Additional  address. attenuon  line) 

(Street  addre« 

(Cif>  State   Zip  codf 

(Davtime  phone  inciudmjz  area  axle) 

(F^irchajK-  order  no 

J  r*  ■>>  Rfgular  MaU 

For  privw-k  dtui  boi  b«4ow 

~i  I>'."  ■'ii'i  :riait  Tv  -iirnt  .■-..^.lis'iie  to  Other  nuulcfl 

(  beck  method  of  payment: 

J  ( 'heck  pa%ah!e  v  ^urvnniendent  of  Documents 

J  ( 'Pc  >  L)er>!sn  Acc;''uni 
-i  S  ibA  _i  MasierCard 


I    1  i      III 

1     1     1     1  rexDiratJOo) 

-D 


(Autborizmg  signature)  6/% 

Thank  youjoryow  orders 

Mai!  to:    S(4)aintendent  of  n<x-uments 

PO.  BoK  3" .  v>4  PiiLst>u. gh,  PA  15250-7954 


V  *-*m.'s^-^w^ 


m) 


The 

Federal  Register^ 

What  It  I* 

And 

How  To  l.-'»e  It 


Announdng  the  Latest  Edition 

The  Federal" 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  FedCTai  Register  — 
Code  of  Fednsi  RtguUtknis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Re^ster  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


*6173 


C  YES  F 


Sup 


erintendent  of  Documents  Pubiicatioiis  Order  Form 


please  sentl  ti,*.-  't^e  'oi^nwing: 


Charg«  your  ordf. 
Ift  Eatyl 
To  fax  vour  orders  (202) -512 -2256 


copwn  V  Th«  f^infrmt  n*«ts«ir    **^*'   *   *  »«;  «<»   '<■  -»«■  «-  *  f-^>  oe'  «>p>   Stoc*  Ho.  066-000-00OU-4 


The  total  cost  of  mv  order  is  $ Interaational  customers  olease  add  25%    Prices  include  regular  domestic 

postage  ami  handling  and  are  Nubiect  to  change. 

Pkas«  Choose  Method  at  Payment: 

I     I  Check  Payable  to  the  Supenntendeni  of  Documents 

□                        '  '  I  i  !  I  I  i-n 
GPO  Deposit  Account         ■. : L_...^ I — I — J     I — I 

I     I  VISA  or  MasterCard  Account 


iCv>nipaii\  OK  PtOKjnai  Name  I 


(Pteaw  type  or  print) 


I  Aiklitionai  dcklrc^&Ulenooci  line) 


i Street  address" 


n 


"^-^  '    i    !    I    !    I 
.^__j i J , — : — ■ — -- 


(Cit>,  Statt,  /JP  '^o^k' 


"1  (Credit  card  expiration  dale; 


Thank  you  for 
your  order! 


'Davtime  otnioe  iiKliKiing  irea  -ixie" 


(AuttKinzsng  Signature) 


(Rev   1-93) 


'  Purchase  Order  No.) 

YES    NO 

.May  «c  make  tour  iiaiiie/ackirew  awiiabto  to  other  ■iuiii«r<..'  1     I    [ I 


Mail  If.      Nev^  Orders,  Superintendent  of  Document.-; 
P.O.  Box  371954,  Pittsburgh.  PA  15250 -:'954 


Would  you  like 
to  know... 

if  anv  cnanges  have  been  made  to  t^^e 
Coae  0'  Fede^a   Regulations  or  v^nat 
documents  have  Dee-'^  ouDhshed   r-  ••~\e 
Federa-  Register  witiou*  reading  the 
Federal  Register  eve-'v  day"  it  sc    yo.. 
may  wish  to  sutscnbe  to  \^e  i^SA 
(List  of  CFP  Sections  Affectea>   tne 
Federal  Register  irx^ex   or  both 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  C^R  Sections  Affected) 
is  designed  to  lead  users  of  the  ^^ode  o* 
federal  Regulations  to  amenaatory 
actions  Dublished  m  the  Federal  Register 
fhe  lSA  iS  issued  monthty  in  cumulatrve  fo" 
Entnes  indicate  trie  nature  of  the  changes- 
such  as  'pvi-w^ii   removed,  or  correct ec 
S26  00  Der   ,63' 

Pederal  Register  Index 

"he  index,  covenng  the  contents  of  the 
daily  f^ederai  Register  is  issued  monthty  in 
cumulative  forn-,,  Entnes  are  earned 
onmanly  under  tne  names  of  tne  issuing 
agencies  Significant  subjects  are  earned 
as  cross-references 
$24  OC  per  year 


A  hnOng  aid  is  included  m  each  puMcafion  «/hich  lists 
Federal  flege/er  page  numbers  Mith  me  date  of  publication 
m  the  Federal  Register 


Superintendent  o!  DiK^menii  Subsenption  Order  Form 


*5421 


I I     I  ES.  enter  the  following  indicated  subscriptions  for  one  year: 

L.S  \  ♦  list  of  iFR  Vt-tionv  AfTecied  (LCS)  at  $26.00  each 

Federal  Register  Index  J  RSU)  at  $24.00  each 

_.  Price  includes 


Charge  your  oraw 
ft's  easy' 

Fax  vour  (u-dtr^    2ii2    512-2250 
I'hom  )HUf  orders    2*12    5i2-l?WH) 


The  total  cost  of  my  order  i<;  $   _.  Price  includes 

regular  domestic  postaHt  and  handling  and  is  subject  to 
cbanee  International  customer'-  pica<.e  add  25%. 

(Company  or  personal  name)  (Please  type  or  print) 

(Additional  address/attention  line) 
(Street  addressi 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


tot  pnt»ct.  check  Ihjx  Ix'Ki" 

LJ  Oo  noi  make  my  name  available  to  other  mailers 

Check  method  of  paymeat: 

Q  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account        '    '    '    '    '    '    ' 
□  VISA  □  MasterCard 


-D 


(expiration) 


(Authorizing  signature)  i 

Thank   XOU  for-  vnijr  nrderj 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  tiling  coming.  To  keep  our  subscr^tion 
prices  down,  the  Government  Printing  OtTice  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  noucc  bv  checking  the  number  that  follows  month/year  cock  on 
the  top  line  of  your  label  as  shown  m  this  euimfae 


jcnr  appn:tximatc!v  ••K}  javs 
Dctorr  'tiis  date. 


A  renewal  notice  will  be 
lent  approximately  90  days 
befcxe  this  date. 
/ 


;  AFR      SMITH212J 

i  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD^  2C7  4'' 


DEC97R1 


:  AFRDC  3MITH212J 

:  JOHN  SMITH 

:  212  MAIN  STREET 

;  FORESTVILLE  MD  2074: 


DEC9'  R  ! 


To  be  sure  that  your  service  continues  without  iniemiption.  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  disconanued,  sirapiy  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washingwn  LX:  2(MJ2-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents.  Attn    (  hiei   Maji  List  Branch,  Mail  Slop:  SSOM,  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Supenniendcni  )f  Dtx-uraenLs.  Attn;  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  Umi-'^r.^. 

To  order  a  new  subscription;   Plea-st-  us<"  the  order  form  provided  below. 


Odir  AeoMMig  Code 

*5468 


Supenmendent  of  Documents  Subacr1ptk}n  Oder  Form     C/iarv*  your  ontor 

ItBmawyl 


Kza 


LjYCOi  piease  enter  rrry  suOscnptrvv  ;is  tc;loy,; 


Fax  vour  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  tne  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected  at  $544  ($680  foreign)  each  per  year 

subscnoiions  ••:  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  s  $ .  (Includes 

regular  shipping  and  handlirig  •  P'ice  subject  to  change. 


Compariy  or  pwfsoort  Tame 


(Please  ♦voe  or  print) 


Additional  address/attentKsr  l«n« 


Street  addreea 


Oty.  State,  Z)p  code 


For  privacy,  check  box  beiow: 

Q  Do  not  make  my  name  available  to  other  nr^ailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendwit  of  Documents 

□  GPO  Deposit  Account    I    I!    !    I    i    I    I  -  H 

QViSA     :]  MasterCard 


J L 


(expiratton  date) 


i     1     I 


J L 


X 


T^ 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  numbef    ODtonaO 


Adtnofiang  signature  ^^ 

Mas  To:  Superintendent  of  Documents 

«  RO  Box  371954.  Pittsburgh  PA  15250-7954 
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This  section  of  the  FEDERAL  REGISTER 

contains  regulatory  documents  having  general 
applicatMlrty  and  legal  eftect.  mos;  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  //hict".  is  publisNed  under 

50  titles  pursuant  Id  44  u  S.C,   :5-0. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Suoenrtendent  of  Documents.  Prices  of 
new  Dooks  are  listed  in  ttie  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

7  CFR  Part  663 

Wellion-Mohawk  Irrigation 
Improvement  Program 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  removes 
obsolete  regulations  pertaining  to  the 
W'ellton-Mohawk  Irrigation 
Improvement  program.  The  Wellton- 
Mohavvk  Irrigation  Improvement 
program  has  not  been  in  effect  since 
1987  The  Colorado  River  Salinity 
Control  Program  (CRSCP),  which  has 
been  funded  since  1987,  addresses  the 
issue  of  salinity  control  in  the  entire 
Colorado  River  Basin  on  agricultural 
lands.  This  approach  replaced  tlie  need 
to  address  salinity  control  in  only  the 
VVeliton-Mohaw'k  project  area  by 
broadening  efforts  throughout  the  entire 
Colorado  River  basin. 

Additionaliy,  after  review  of  this 
inactive  program,  this  action  is  being 
taken  as  part  of  the  National 
Performance  Review  program  to 
eliininate  unnecessary  regulations  and 
improve  those  that  remain  i.n  force. 
EFFECTIVE  DATE;  .August  13,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  .Mason,  United  States  Department 
(if  Agriculture,  Natural  Re,sources 
Conservaticn  Ser\'ice,  Room  6032-S, 
F  O  Box  289(5,  Washington,  D,C.  20013- 
2415,  telephone  (202)  720-1845. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  1 2866 

This  rule  has  been  determined  to  be 
net  significant  for  the  purposes  of 
Executive  Order  12866,  and.  therefore, 
has  not  beer,  reviewed  by  the  Office  of 
Management  and  Budget  (OMBj. 


Regulatory  1-  iexibiiity  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  NRCS 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  final  rulemaking  with  respect 
to  the  subject  matter  of  these 
determinations. 

Environmental  Fvaluation 

It  has  been  determineo  oy  an 
environmental  evaluation  tiiat  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Exetutivf  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Ordpr  123^2 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

Tie  amendments  to  7  CFR  part  1443 
set  forth  in  this  final  rule  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  ujfider  the  provisions  of  44 
U.S.C.  35. 

Background 

This  final  rule  removes  7  CFR  part 
663,  pertaining  to  the  Wellton-Mdiawk 
Irrigation  Improvement  program.  The 

VVellfon-Mohawk  Irrigation 
Improvement  program  has  not  been  in 
effect  since  1987  and  the  regulations  are 
obsolete. 

List  of  Subjects  in  7  CFR  Part  663 

Grant  programs — natural  resources. 
Irrigation,  Soil  conservation. 

Accordingly,  under  the  authority  of  7 
U.S.C.  2202  and  7  CFR  2.65(a){14),  7 
CFR  part  663  is  removed. 


Signed  at  Washington,  D.C.  on  August  6, 
1996. 

Pearlie  S.  Reed, 

Associate  Chief,  Natural  Resources 

Conservation  Service. 

(FR  Doc.  96-20622  Filed  8-12-96;  8:45  am) 
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DEPAR-^MEN-'  OP  TRANSPORTATION 
Federai  Av/iation  Aarrna-.suabon 
14  CFR  ^an  Zb 

pocKet  Nc   NM-12S,  S^eca'  CD^noit.c-  s 
NO   JS^ANM  -119] 

■Special  Conditions;  Moa^fieo  Avio^s 
Marcei  DassauM— Breguet  .Aviation 
Mystere-Faicof"  Mode'  Fan  ^e?  Faicon 
(Basic),  Fan  Jet  Fatccn  Senes  D   t. 
3r>c  Mystere-Falcon  2^>-C5   2^>-Dt  ?nd 
20-e5  A. rpian.es,  Hign  intensity 
Radiateo  Fieids  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  DCfT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Avions  Marcel  Dassault — 
Breguet  Aviation  Mystere-Falcon  Model 
Fan  Jet  Falcon  (Basic),  Fan  Jet  Falcon 
Series  D,  E.  and  Mystere-FaJcon  20-C5, 
20-D5  and  20-E5  airplanes  modified  by 
Rockwell  Collins  of  Cedar  Rapids,  Iowa. 
These  airplanes  will  be  equipped  with 
a  digital  Electronic  Flight  Instrument 
System  (EFIS)  that  will  perform  critical 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of  the 
EFIS  from  the  effects  of  high-intensity 
radiated  fields  (HIRF).  These  special 
conditions  provide  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  ensure  that  the 
critical  functions  performed  by  this 
system  are  maintained  when  the 
airplane  is  exposed  to  HIRF. 

DATES:  The  effective  date  of  these 
special  conditions  is  August  6, 1996. 
Comments  must  be  received  on  or 
before  September  27, 1996. 
ADDRESSES:  Comments  on  these  final 
.^pteCiS)  conditions,  request  for 
comments,  may  be  mailed  in  dup>licate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rxiles  Docket  (ANM-7),  Docket 
No.  NM-129, 1601  Lind  Avenue  SW.. 
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Renton,  Washington.  98055^056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 
"Docket  No.  NM-129."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Queun.  FAA,  Standardization 
Branch.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056:  telephone (206) 227-2145. 

SUPPLEMENTARY  INFORMATION: 
C-omment.s  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-129." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  January  16,  1996,  Rockwell 
Collins  of  Cedar  Rapids,  Iowa,  applied 
for  an  amendment  to  a  supplemental 
type  certificate  to  modify  the  Avopms 
Marcel  Dassault — Breguet  Aviation 
Mystere-Falcon  Model  Fan  Jet  Falcon 
(Basic),  Fan  Jet  Falcon  Series  D,  E,  and 
Mystere-Falcon  20-C5,  20-D5  and  20- 
E5  airplanes.  The  proposed  amendment 
adds  EFIS-86C(14)  (Electronic  Flight 
Instnunent  System)  applicability  for  the 
above  Usted  airplanes.  The  EFIS 
displays  required  flight  critical 
information  and  critical  functions.  The 
installation  of  the  EFIS  system 
displaying  critical  functions  is 
potentially  vulnerable  to  high-intensity 


radiated  fields  (HIRF)  external  to  the 
airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  Federal  Aviation  Regulations  (FAR), 
Rockwell  Collins,  must  show  that  the 
altered  Avions  Marcel  Dassault — 
Breguet  Aviation  Mystere-Falcon  Model 
Fan  Jet  Falcon  (Basic),  Fan  Jet  Falcon 
Series  D,  E,  and  Mystere-Falcon  20-C5, 
20-D5  and  20-E5  airplanes  continue  to 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A7EU,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A7EU 
include  the  following  for  the  Model  Fan 
Jet  Falcon  (Basic),  Fan  Jet  Falcon  Series 
D,  E,  and  Mystere-Falcon  20-C5,  20-D5 
and  20-E5  airplanes:  Qvil  Aviation 
Regulations  (CAR)  4b  dated  December 
31,  1953,  including  Amendments  4b-l 
through  4b-12  and  Special  Regulation 
SR422B.  In  addition,  under 
§  21.101(b)(1),  the  following  sections  of 
the  FAR  apply  to  the  EFIS  installation: 
§§  25.1301(d),  25.1303  and  25.1322.  as 
amended  by  Amendment  25-38;  and 
§§25.1309,  25.1321  (a)  (b)  (d),  and  (e). 
25.1331,  25.1333,  and  25.1335,  as 
amended  by  Amendment  25—41.  These 
special  conditions  will  form  an 
additional  part  of  the  supplemental  lype 
certification  basis. 

If  the  Administrator  finds  tiiat  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Avions  Marcel 
Dassault — Breguet  Aviation  Model  Fan 
Jet  Falcon  (Basic),  Fan  Jet  Falcon  Series 
D,  E,  and  Mystere-Falcon  20-C5,  20-D5 
and  20-E5  airplane  because  of  a  novel 
or  unusual  design  feature,  specicd 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  imusual  design  feature, 
the  special  conditions  would  also  apply 


to  the  other  model  under  the  provisions 

of§21. 101(a)(1). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  ground- 
based  radio  transmitters,  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes,  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  modified  Model  Fan  Jet  Falcon 
(Basic),  Fan  Jet  Falcon  Series  D,  E,  and 
Mystere-Falcon  20-C5,  20-D5  and  20- 
E5  airplanes  that  would  require  that  the 
EFIS  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  the 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplanes  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  showm 
with  either  paragraphs  1  or  2  below: 

1.  A  miiumum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  Lheir  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonsu-ation  of  this  level  of 
protection  is  established  through 
systems  tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated; 


Frequency 

Peak(V/ 
M) 

Average 

(V/M) 

10KH2-100KHZ  „ 

50 

50 
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Frequency 

Peak(V/ 
M) 

Average 
(V/Ml 

100KH2-600KHZ  

500  KHz-2000  KHz  

2  MH7-30  MHz  

60 

70 

200 

30 

30 

150 

70 

4.020 

1.700 

5,000 

6.680 

6,850 

3,600 

3,500 

3,500 

2,100 

60 

70 

200 

30  MH^-70  MHz  

30 

70  MHz-IOQ  MHz  

100  MHz-200  MHz  

200  MHz-^OO  MHz  

400  Mhz-700  MHz  ...... 

700  MHz-IOOO  MHz  

1  GH2-2  GHz  

30 

33 

70 

935 

170 

990 

2  GHz-4  GHz  

840 

4  GH2-6  GHz  

310 

6  GHz-8  GHz  

670 

8  GHz-12  GHz  

1.270 

12  GHz-18  GHz  

360 

18  GH2-40  GHz  

750 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Avions 
Marcel  Dassault — Breguet  Aviation 
Model  Fan  Jet  Falcon  (Basic).  Fan  Jet 
Falcon  Series  D,  E.  and  Mystere-Falcon 
20-C5,  20-D5  and  20-E5  airplane. 
modified  by  Rockwell  Collins.  Should 
Rockwell  Collins  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modifv  any  other  model  included  on 
Type  Certificate  No.  A7EU  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well, 
under  the  provisions  of  §21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  featiires  on 
Avions  Marcel  Dassault — Breguet 
Aviation  Model  Fan  Jet  Falcon  (Basic). 
Fan  Jet  Falcon  Series  D,  E,  and  Mystere- 
Falcon  20-C5,  20-05  and  20-E5 
airplanes  modified  by  Rockwell  Collins. 
It  is  not  a  rule  of  general  applicability 
and  affects  only  the  applicant  who 
applied  to  the  FAA  for  approval  of  this 
feature  on  this  airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
denved  without  substantive  change 
from  those  previously  issued.  It  is 
unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 


response  to  the  prior  opportunities  for 
comment  described  above. 

List  nf  Subjects  in  14  CFR  Par!  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344, 1348(c), 
1352, 1354(a).  1355,  1421  through  1431. 
1502, 1651(b)(2).  42  U.S.C.  1857M0,  4321  et 
seq.:  E.0. 11514;  and  49  U.S.C.  (106)(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Avions  Marcel  Dassault — Bruguet 
Aviation  Model  Fan  Jet  Falcon  (Basic), 
Fan  Jet  Ffilcon  Series  D,  E,  and  Mystere- 
Falcon  20-C5,  20-D5  and  20-E5 
airplane,  as  modified  by  Rockwell 
Collins. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definition  applies 
with  respect  to  this  special  condition: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Ren  ton,  Washington,  on  August 
6,  1996. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certificaticn  Service, 
ANM-100. 

[PR  Doc  96-20628  Filed  8-12-96;  8:45  am) 

BILUNG  COOE  4»10-13-M 


14  CFR  Part  39 

[Docket  No  96-ANE-''6  Amendment  39- 
9707,  AD  96-16-07] 

RIN212&-AA64 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-80C2 
Series  Turtx)fan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  General  Electric  Company 
(GE)  CF6-80C2  series  ttu-bofan  engines. 
This  action  supersedes  priority  letter 
AD  96-09-01  that  currently  requires 
horoscope  inspections  of  the  rear  right 
hand  mount  link  to  determine  if  the 
serial  number  matches  those  hsted  in 
applicable  service  bulletins  as 
improperly  manufactured,  and 
replacement,  if  necessary,  with  a 
serviceable  part.  This  action  references 
a  newly  revised  service  bulletin  and 
bases  the  compUance  time  on  the 
effective  date  of  this  superseding  AD  for 
engines  installed  on  McDonnell  Douglas 
MD-11  series  aircraft.  This  amendment 
is  prompted  by  the  availabiUty  of  the 
newly  revised  service  bulletin.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  rear  right  hand 
mount  link  failure,  which  could  result 
in  engine  separation  from  the  aircraft. 
DATES:  Effective  August  28,  1996. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  August  28, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  15, 1996. 
AODBESSES:  Submit  comments  in 
trip.. I  <:  '  ;o  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  E>ocket  No.   . 
96-ANE-16,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Conunents  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address: 

"epd-adcomments@mail.hq.faa.gov". 
All  comments  must  contain  the  Docket 
No.  in  the  subject  line  of  the  comment. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Technical  Services,  Attn: 
Leader  for  Distribution/Microfilm. 
10525  Chester  Road.  Cincinnati,  OH 
45215;  phone  (513)  672-8400  ext.  114, 
fax  (513)  672-8422.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Bvirlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CON' ACT: 
Richard  Woldan,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7136, 
fax  161 7) 238-7199. 

SUPPLEMENTARY  INFORMATION:  On  April 
15,  I'jyt.  *Jie  Federal  A-waUon 
Administration  (FAA)  issued  priority 
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letter  airworthiness  directive  (AD)  96- 
09-01.  applicable  to  General  Electric 
Company  (GE)  CFB-«0C2  series 
turbofan  engines,  which  requires 
borescope  inspections  of  the  rear  right 
hand  mount  link  to  determine  if  the 
serial  number  matches  those  listed  in 
applicable  service  bulletins  as 
impr(3perlv  manufactured,  and 
replac  ement,  if  necessary,  with  a 
serviceable  part.  That  action  was 
prompted  bv  reports  of  rear  right  hand 
mount  linics  that  were  not  properly  heat 
treated  during  manufacture.  Rear  right 
hand  mount  ImJcs  that  are  not  properly 
heat  treated  are  susceptible  to  failure 
due  to  insufficient  strength.  That 
condition,  if  not  corrected,  could  result 
in  rear  right  hand  mount  link  failure. 
which  could  result  in  engine  separation 
from  the  aircraft. 

Since  the  issuance  of  that  priority 
letter  AD,  GE  has  issued  CF6-80C2 
Service  Bulletin  (SB)  No.  72-835. 
Revision  1.  dated  May  2, 1996.  This  AD 
references  this  new  revision,  and  bases 
the  compliance  time  on  the  effective 
date  of  this  superseding  AD  for  engines 
installed  on  McDonnell  Douglas  MD-11 
series  aircraft. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  96-09-01  to  require  the 
following: 

For  certain  engines  installed  on 
Airbus  A300  and  A310  series  aircraft, 
prior  to  further  flight,  borescope  inspect 
the  rear  right  hand  mount  link  to 
determine  if  the  link  S/N  is  listed  in  GE 
CF6-80C2  SB  No.  72-835.  Revision  1, 
dated  May  2. 1996.  If  the  link  S/N 
matches  those  listed  in  that  SB,  prior  to 
further  flight,  remove  the  rear  right  hand 
mount  link  from  service  and  replace 
with  a  serviceable  part. 

For  certain  engines  installed  on 
McDonnell  Douglas  MD-11  series 
aircraft,  within  15  days  after  the 
effective  date  of  this  AD,  borescope 
inspect  the  rear  right  hand  mount  link 
to  determine  if  the  link  S/N  is  listed  in 
GE  CF6-80C2  SB  No.  72-835.  Revision 
1,  dated  May  2, 1996.  If  the  link  S/N 
matches  those  listed  in  that  SB,  within 
60  days  after  the  effective  date  of  this 
AD,  remove  the  rear  right  hand  mount 
link  from  service  and  replace  with  a 
serviceable  part. 

Engines  installed  on  Airbus  A300  and 
A310  series  aircraft  have  higher 
certification  mount  loads  than  those 
installed  on  McDonnell  Douglas  MD-11 
aircraft,  and  therefore  require  immediate 
inspection.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed.    - 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-16."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 


correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatorv  Policies  and 
Procedures  {44  FR  11034.  February  26. 
1979).  If  it  is  detemnined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircratt,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 

Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-16-07  General  Electric  Company; 

Amendment  39-9707.  Docket  No.  96- 
ANE-16.  Supersedes  AD  96-09-01. 
Applicability:  General  Electric  Company 
(GE)  CF6-60C2  series  turbofan  engines 
identified  by  Serial  Numbers  (S/N's)  listed  in 
GE  CF6-80C2  Service  Bulletin  (SB)  No.  72- 
835,  Revision  1.  dated  May  2, 1996.  These 
engines  are  installed  on  but  not  limited  to 
Airbus  A300  and  A310  series,  and 
McDonnell  Douglas  MD-11  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accompUshed  previously. 
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To  prevent  rear  right  hand  mount  link 
failure,  which  could  result  in  engine 
separation  from  the  aircraft,  accomplish  the 
following: 

(a)  No  further  action  is  required  for 
ojjerators  that  have  complied  with  priority 
letter  AD  96-09-01. 

Cb)  For  engines  installed  on  Airbus  A300 
and  A310  series  aircraft,  accomplish  the 
following: 

(1)  Prior  to  further  flight,  borescope  inspect 
the  rear  right  hand  mount  link  in  accordance 
with  the  Accomplishment  Instructions  of  GE 
CF6-80C2  SB  No.  72-835,  Revision  1,  dated 
May  2, 1996.  to  determine  if  the  link  S/N  is 
listed  in  that  SB. 

(2)  If  the  link  S/N  does  not  match  those 
listed  in  that  SB,  no  further  action  is 
required. 

(3)  If  the  link  S/N  matches  those  listed  in 
that  SB,  prior  tc  further  flight  remove  the  rear 
right  hand  mount  link  from  service  and 
replace  with  a  serviceable  part  in  accordance 


with  the  Accomplishment  Instructions  of  GE 
CF6-80C2  SB  No.  72-835,  Revision  1,  dated 
May  2,  1996. 

(c)  For  engines  installed  on  McDonnell 
Douglas  MD-11  series  aircraft,  accomplish 
the  following: 

(1)  Within  15  days  after  the  effective  date 
of  this  AD,  borescope  inspect  the  rear  right 
hand  mount  link  in  accordance  with  the 
Accomplishment  Instructions  of  GE  CF6- 
80C2  SB  No,  72-835,  Revision  1,  dated  May 
2, 1996,  to  determine  if  the  S/N  is  listed  in 
that  SB. 

(2)  If  the  S/N  does  not  match  those  listed 
in  that  SB,  no  further  action  is  required. 

(3)  If  the  S/N  matches  those  listed  in  that 
SB,  within  60  days  after  the  effective  date  of 
this  AD,  remove  the  rear  right  hand  mount 
link  from  service  and  replace  with  a 
serviceable  ptart  in  accordance  with  the 

80C2  SB  No.  72-835,  Revision  1,  dated  May 
2, 1996. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  ah  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manner,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  SB: 


Document  No. 

Pages 

Revision 

Date 

GE  CF6-80C2  SB  No.  72-835  _„ „ 

1-16 

1 

May  2,  1996. 

Total  pages:  16. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Technical  Services, 
Attn:  Leader  for  Distribution/Microfilm, 
10525  Chester  Road,  Cincinnati,  OH  45215; 
phone  (513)  672-8400  ext.  114,  fax  (513) 
672-8422.  Copies  may  be  inspected  at  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  supersedes  priority 
letter  AD  96-09-01,  issued  April  15,  19^. 

(h)  This  amendment  becomes  effective  on 
August  28,  1996. 

Issued  in  Burlington,  Massachusetts,  on 
July  31, 1996, 

Mark  C.  Fulmer, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFRDoc.  96-20397  Filed  8-12-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  Nc   96-NM-19S-AD,  Amenament 
39-9'iO   AC  96-17-02] 

«1N  212'>-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  certain  Boeing  Model  757 
series  airplanes.  This  action  requires  an 
inspection  of  the  engine  fuel  shutoff 
valves  (spar  valves)  to  detect  leakage  of 
fuel  and  to  ensure  that  no  leakage 
occurs  when  the  valves  are  commanded 
to  close.  This  action  also  requires  an 
alignment  procedure  of  the  engine  fuel 
shutoff  valves,  if  necessary.  This 
amendment  is  prompted  by  reports  that 
certain  engine  shutoff  valve  assembUes 
were  improperly  installed  during 
manufacturing  of  the  airplane.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  uncommanded  fuel 
flow  from  the  fuel  tanks  to  the  engine 
nacelle,  which  could  result  in  reduced 
aircraft  fire  protection  in  the  event  of  a 
leak  in  the  engine  fuel  line  or  a  fire  in 
the  engine  nacelle. 
DATES:  Effective  August  28,  1996.. 

The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  28, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  15, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
195-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  iniormation  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Gonzalez,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2682; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  that  certain 
defueling  valve  assembUes  were 
improperly  installed  on  a  Boeing  Model 
757  series  airplane  during 
manufacturing.  Such  improper 
installation  results  in  uncommanded 
transfer  of  fuel  from  tank  to  tank.    \ 
Investigation  revealed  that  the  engine 
fuel  shutoff  valves  (spar  valves)  are 
installed  in  the  same  manner  and  are 
identical  to  the  defueling  valves.  While 
leakage  of  the  defueling  valves  can  be 
readily  and  immediately  detected, 
leakage  of  engine  fuel  shutoff  valves 
cannot  be  detected  unless  the  main 
engine  fuel  supply  line  is  open. 
Furthermore,  since  the  engine  fuel 
shutofi'  valves  leak  in  the  commanded 
"closed"  position,  the  Engine  Indication 
and  Crew  Alerting  System  (EICAS)  does 
not  show  an  advisory  message,  and  the 
amber  "SPAR  VALVE"  disagreement 
light  on  the  PlO  fuel  control  switch 
panel  does  not  illuminate. 

The  engine  fuel  shutoff  valve  is 
controlled  by  the  appropriate  fuel 
control  switch  on  the  PlO  panel  of  the 
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control  stand  The  valve  is  closed  when 
the  switch  !b  in  the  "CUTOFF"  position, 
anci  IS  open  when  the  switch  is  in  the 
•RICH"  ifor  Rolls  Royce  engines  only) 
or  in  the  "RUN"  position.  The  amber 
"SP.\R  VALVE"  disagreement  Ught 
above  each  fuel  control  switch 
illuminates  anytime  the  valve  is  not  in 
the  commanded  position.  The  EICAS 
advisory  message,  "L  (or  R)  FUEL  SPAR 
V.-VL  "  wiii  appear  after  six  seconds 
when  disagreement  exists.  The  valve 
closes  when  the  fire  handle  is  pulled. 

The  engine  fuel  shutoff  valve  provides 
fire  protection  to  the  airplane  by 
shutting  off  fuel  at  the  wing  in  the  event 
of  d  leak  in  the  engine  fuel  Une  or  a  fire 
m  the  engine  nacelle.  If  the  engine  fuel 
shutoff  valve  does  not  fully  close  when 
commanded,  fuel  may  continue  to  flow 
from  the  wing  to  the  engine.  This 
condition,  if  not  corrected,  could  result 
in  uncommanded  fuel  flow  from  the 
fuel  tanks  to  the  engine  nacelle,  which 
could  result  in  reduced  fire  protection 
of  the  airplane  in  the  event  of  a  leak  in 
the  engine  fuel  line  or  a  fire  in  the 
engine  nacelle 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  .Meil  Service  Bulletin  757- 
28.^0045.  dated  [uly  30,  1996,  which 
describes  procedures  for  inspection  of 
the  engine  fuel  shutoff  valves  (spar 
valves)  to  detect  leakage  of  fuel  and  to 
ensure  that  no  leakage  occurs  when  the 
valves  are  commanded  to  close.  This 
alert  service  bulletin  also  describes 
procedures  for  an  alignment  of  the 
engine  fuel  shutoff  valve(s)  for  those 
airplanes  that  do  not  pass  the  inspection 
to  detect  leakage  of  fuel 

Explanation  of  the  Requirements  of  the 

Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  757 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent 
uncommanded  fuel  flow  from  the  fuel 
tanks  to  the  engine  nacelle,  which  could 
result  in  reduced  fire  protection  of  the 
airplane  in  the  event  of  a  leak  in  the 
engine  fuel  line  or  a  fire  in  the  engine 
nacelle  This  AD  requires  inspection  of 
the  engine  fuel  shutoff  valves  to  detect 
leakage  of  fuel  and  to  ensure  that  no 
leakage  occurs  when  the  valves  are 
conunanded  to  close.  This  AD  also 
requires  an  alignment  of  the  engine  fuel 
shutoff  valve(s)  for  those  airplanes  that 
do  not  pass  the  inspection  for  leakage. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Procedure  for  Alienment  of  the  Fuel 
Shutoff  Valves 

Operators  should  note  that  the  alert 
service  bulletin  recommends 
accomplishing  the  alignment  procedure 
of  the  engine  fuel  shutoff  valves  wdth  a 
specific  tool  (part  number  B28009)  or  an 
alignment  procedure  that  entails 
removing  the  engine  fuel  shutoff  valve 
motor  and  actuator.  The  FAA  has 
determined  that  accomplishment  of  the 
alignment  using  the  alignment  tool  will 
provide  a  more  accurate  and  permanent 
alignment  of  the  engine  fuel  shutoff 
valves.  However,  the  FAA  has  been 
advised  by  the  manufacturer  that  there 
is  a  delay  in  the  availability  of  this 
particular  tool.  Therefore,  the  FAA 
considers  this  AD  to  be  interim  action, 
and  is  currently  considering  requiring 
the  accomphshment  of  the  alignment 
procedure  of  the  engine  fuel  shutoff 
valves  with  aligiunent  tool  part  number 
B28009.  The  planned  compliance  time 
for  the  accomplishment  of  the  alignment 
procedure  using  that  alignment  tool  is 
sufficiently  long  so  that  prior  notice  and 
time  for  public  comment  will  be 
practicable. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AO 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


modifv'  the  rule  Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F.\.'\-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Cormnenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-195-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter, 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar\'  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
contmues  to  read  as  follows; 
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Authority:  49  U.S.C.  106(gJ,  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-1 7-02  Boeing:  Amendment  39-9710. 
Docket  96-NM-195-AD. 

Applicability:  Model  757  series  airplanes, 
line  positions  478  through  699  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiBCt  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prof>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  fuel  flow  from 
the  fuel  tanks  to  the  engine  nacelle  in  the 
event  of  a  leak  in  the  engine  fuel  line  or  a 
fire  in  the  engine  nacelle,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  detect 
leakage  of  the  fuel  shutoff  (spar)  valves  and 
verify  that  the  valves  do  not  leak  when 
commanded  to  close,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-28A0045, 
dated  July  30, 1996. 

(1]  If  both  fuel  shutoff  valves  pass  the 
inspection  for  leakage  and  the  valves  close 
when  commanded,  no  further  action  is 
required  by  this  AD. 

(2)  If  either  or  both  of  the  fuel  shutoff 
valves  do  not  pass  the  inspection  for  leakage: 
Prior  to  further  flight,  adjust  the  engine  fuel 
shutoff  valve(s)  in  accordance  with  Part  III  of 
the  alert  service  bulletin  and  repeat  the 
requirements  of  paragraph  (a)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  {ACOj,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACX). 

(c)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  757- 
28A0O45,  dated  July  30, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 


be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(d)  This  amendment  becomes  effective  on 
August  28, 1996. 

Issued  in  Renton,  Washington,  on  August 
6,  1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-20428  Filed  8-12-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96~MM-192-AD.  Amend"^ont 
39-9711,  AD  56-i'-03j 

RIN  2120-AA64 

Airworttilness  Directives  Jetstfeam 
Model  4101  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires  an 
inspection  to  determine  the  serial 
number  of  the  leg  assemblies  of  the 
main  landing  gear  (NfLG),  and 
replacement  of  defective  pins  with 
serviceable  pins.  This  amendment  is 
prompted  by  a  report  indicating  that 
pins  installed  on  certain  leg  assemblies 
of  the  MLG's  were  heat  treated 
incorrectly  during  manufacture.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  pins 
due  to  incorrect  heat  treatment,  and 
subsequent  structural  failure  of  the 
MLG. 
DATES:  Effective  August  28, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  28, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  15.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
192-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  Inc.,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC 
20041-6029.  This  information  may  be 


examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CX>NTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  Qvil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  Uruted 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  it  received  a  report 
indicating  that  certain  torque  arm  pivot 
pins,  drag  brace  attachment  pins,  and 
drag  brace  pivot  pins  installed  on  the 
leg  assemblies  of  the  main  landing  gears 
(MLG)  on  Model  4101  airplanes  were 
heat  treated  incorrectly  during 
manufactiire.  Such  incorrect  heat 
treatment  of  these  pins  could  result  in 
failure  of  the  pins.  This  condition,  if  not 
corrected,  could  result  in  structural 
failure  of  the  MLG. 

Explanation  of  Relevant  Service 
Information 

Jetstream  has  issued  Service  Bulletin 
J41-32-023,  dated  May  27,  1996,  which 
describes  procedures  for  an  inspection 
to  determine  the  serial  number  of  the 
left  and  right  leg  assemblies  (shock  strut 
and  drag  brace)  of  the  MLG,  and 
replacement  of  defective  drag  brace 
attachment  pins,  drag  brace  pivot  pins, 
and  torque  arm  pivot  pins  on  certain  leg 
assemblies  with  serviceable  pins.  The 
Jetstream  service  bulletin  references 
APPH  Precision  Hydraulics  Service 
Bulletin  AIR83090-32-02.  dated  March 
1996,  as  an  additional  source  of  service 
information.  The  APPH  Precision 
Hydraulics  service  bulletin  identifies 
the  serial  numbers  of  MLG  leg 
assemblies  on  which  defective  pins  are 
installed,  and  describes  procedures  for 
replacement  of  those  pins  with 
serviceable  pins. 

The  CAA  classified  the  Jetstream 
service  bulletin  as  mandatory  and 
issued  United  Kingdom  airworthiness 
directive  003-05-96,  dated  June  12, 
1996.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
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the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AO  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  Luib  AD  is  being  issued  to 
prevent  failure  of  the  pins  on  certain  leg 
assemblies  of  the  MLG  due  to  incorrect 
heat  treatment,  and  subsequent 
structural  failure  of  the  MLG.  This  AD 
requires  an  inspection  to  determine  the 
serial  number  of  the  left  and  right  leg 
assemblies  (shock  strut  and  drag  brace) 
of  the  MLG,  and  replacement  of 
defective  drag  brace  attachment  pins, 
drag  brace  pivot  pins,  and  torque  arm 
pivot  pms  on  certain  leg  assemblies 
with  serviceable  pins.  The  actions  are 
required  to  be  accompUshed  in 
accordance  with  the  Jetstream  service 
bulletin  described  previously. 

Determination  of  Rule's  Effective  Date 

Since  d  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summeuizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  follovdng 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-192-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  othenvise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-17-03  Jetstream  Aircraft  Limited: 

Amendment  39-9711.  Docket  96-NM- 
192-AD. 
Applicability:  Model  4101  airplanes;  serial 
numbers  41060  and  41071  through  41078 
inclusive:  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 


identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  pins  on  certain  leg  assemblies  of  the 
main  landing  gear  (MLG)  due  to  incorrect 
heat  treatment,  and  subsequent  structural 
failure  of  the  MLG,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  jjerform  an  inspection  to 
determine  the  serial  numhier  of  the  left  and 
right  leg  assemblies  (shock  strut  and  drag 
brace)  of  the  MLG  in  accordance  with 
Jetstream  Service  Bulletin  J41-32-023,  dated 
May  27,  1996. 

(1)  If  no  leg  assembly  has  a  serial  numl>er 
that  is  identified  in  the  service  bulletin,  no 
further  action  is  required  by  this  AD. 

(2)  If  any  leg  assembly  has  a  serial  number 
that  is  identified  in  the  service  bulletin,  prior 
to  further  flight,  replace  the  defective  drag 
brace  attachment  pins,  drag  brace  pivot  pins, 
and  torque  arm  pivot  pins  with  serviceable 
pins,  in  accordance  with  the  service  bulletin. 

Note  2:  The  Jetstream  service  bulletin 
references  APPH  Precision  Hydraulics 
Service  Bulletin  AIR83090-32-02,  dated 
March  1996.  as  an  additional  source  of 
service  information  for  identification  of  the 
serial  numkwrs  of  affected  MLG  leg 
assemblies,  and  for  replacement  of  defective 
pins  with  serviceable  pins. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA,  . 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 
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•  Note  3:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Service  Bulletin  )41-32-023, 
dated  May  27, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft,  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transjxjrt  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
August  28,  1996. 

Issued  in  Renton,  Washington,  on  August 
6, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-20427  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  4910-13-ti 


14  Cf^R  Part  39 

[Docket  No   S6-^M-^i-i-AD    --^enamen; 
39-97-! 2,  AD  96--1--34; 

R1N2120-AA64 

Airworthiness  Directives  Boeino 
Modei  737- 1 00  and  -  200  Series  ^ 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
act!ON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100  and  -200  series  airplanes,  that 
requires  inspections  to  detect  cracking 
of  the  support  fittings  of  the  Krueger 
flap  actuator  and,  if  necessary, 
replacement  of  existing  fittings  with 
new  steel  fittings  and  modification  of 
the  aft  attachment  of  the  actuator.  This 
amendment  is  prompted  by  reports  of 
cracking  due  to  fatigue  and  stress 
corrosion  of  the  support  fittings  of  the 
Krueger  flap  actuator.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  cracking,  which  could 
result  in  fracturing  of  the  actuator  attach 
lugs,  separation  of  the  actuator  from  the 
support  fitting,  severing  of  the  hydraulic 
lines,  and  resultant  loss  of  hydraulic 
fluids.  These  conditions,  if  not 
corrected,  could  result  in  possible 


failure  of  one  or  more  hydraulic 
systems,  and  subsequent  reduced 
controllability  of  the  airplane. 

DATES:  Effective  September  17, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
17,  1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing'Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SVV., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delia  Swartz,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2785; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-100  and  -200  series 
airplanes  was  published  in  the  Federal 
Register  on  March  13,  1996  (61  FR 
10294).  That  action  proposed  to  require 
inspections  to  detect  cracking  of  the 
support  fittings  of  the  Krueger  flap 
actuator  and,  if  necessary,  replacement 
of  existing  fittings  with  new  steel 
fittings  and  modification  of  the  aft 
attachment  of  the  actuator. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposal. 

Request  to  Revise  Proposed  Inspection 
Requirements 

The  Air  Transport  Association  (ATA), 
on  behalf  of  its  member  operators, 
requests  that  the  proposed  requirement 
to  perform  repetitive  eddy  current 
inspections  be  replaced  with  a 
requirement  to  perform  close  visual 
inspections  at  3,000-flight  hour 
intervals,  followed  by  an  eddy  current 
inspection  or  replacement  of  the  fitting 
within  a  4-year  period.  This  commenter 
maintains  that  this  alternative 
inspection  program  is: 


1.  More  consistent  with  the 
recommendations  of  the  airframe 
manufacturer; 

2.  Equivalent  in  safety  to  that 
proposed  in  the  notice;  and 

3.  More  cost  effective. 

Further,  this  commenter  states  that, 
while  the  proposed  eddy  current 
inspection  may  be  viewed  as  a  more 
critical  inspection  process,  it  is  not 
necessary  to  respond  to  the 
airworthiness  concern.  This  commenter 
contends  that,  in  order  to  determine 
whether  a  more  stringent  process  is 
required  (i.e.,  more  stringent  than  the 
manufacturer's  recommendations),  the 
FAA  should  review  service  history  data 
to  determine  whether  cracking  of  the 
subject  support  fittings  has  actually 
become  a  fleet-wide  problem.  The 
commenter  maintains  that,  while  the 
one  incident  described  in  the  preamble 
to  the  notice  was  certainly  of  concern, 
there  is  insufficient  data  to  indicate  that 
cracked  support  fittings  is  an  industry 
problem. 

The  FAA  does  not  concur.  As 
explained  in  the  preamble  to  the  notice, 
the  subject  cracking  in  the  fittings  is 
attributed  to  stress  corrosion  combined 
with  fatigue.  The  crack  growth  rate  for 
such  cracking  is  not  known;  however,  it 
is  knowTi  that  material  that  the  fitting  is 
made  from,  7075-T6  aluminum,  is 
highly  susceptible  to  stress  corrosion 
cracking  and  has  low  toughness.  It  is 
also  known  that  the  critical  crack  size 
for  this  fitting  is  0.165  inch.  Cracks  of 
this  small  size  cannot  be  found  with  a 
high  degree  of  confidence  using  a  visual 
inspection  technique.  An  eddy  current 
inspection  is  a  much  more  reliable 
method  of  finding  such  small  cracks. 

As  for  the  service  history  of  the 
subject  problem,  there  have  been  several 
reports  of  cracking  found  in  actuator 
attach  support  fitting  assemblies  on  a 
number  of  in-service  Model  737  series 
airplanes.  There  also  have  been  two 
accidents  involving  hydraulic  system 
failures  that  were  associated  with  the 
failure  of  the  actuator  attach  lugs  on  the 
support  fittings.  The  FAA  considers  this 
a  sufficient  amount  of  service  history  to 
demonstrate  that  a  potential  unsafe 
condition  associated  with  the  subject 
cracking  exists  in  airplanes  equipped 
with  the  subject  fittings. 

In  light  of  the  small  critical  crack  size, 
the  high  susceptibility  to  stress 
corrosion  cracking  of  7075-T6  material, 
and  the  ample  service  history  relative  to 
the  addressed  unsafe  condition,  the 
FAA  does  not  find  that  the  commenter's 
suggested  alternative  inspection 
program  would  provide  an  acceptable 
level  of  safety  compared  to  that  required 
by  this  final  rule. 
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Request  to  Revise  Proposed  Inspection 
Intervals 

One  commenter  requests  that  the 
proposed  inspections  be  required  in 
terms  of  flight  cycles,  rather  than  in 
terms  of  time-in-service.  The  commenter 
states  that,  because  fatigue  cracking  of 
the  actuator  support  fitting  is  caused  by 
cycling  of  (he  Knieger  flap,  the 
maximum  inspection  intervals  should 
be  limited  by  flight  cycles,  not  flight 
hours. 

The  FAA  does  not  conciu".  The 
cracking  mechanism  associated  with  the 
addressed  problem  is  stress  corrosion 
cracking  combined  with  fatigue. 
Althou^  the  commenter  is  correct  that 
fatigue  is  cycle-driven,  stress  corrosion 
cracking  is  time-or  flight  hour-driven, 
since  it  is  caused  by  a  sustained  tensile 
stress  in  a  corrosive  environment. 
Therefore,  the  FAA  finds  that  a  flight 
hour  (time-in-service)  inspection 
interval  is  appropriate  for  these 
inspections 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  727  Model 
737-100  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  270  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12  work 
hours  per  airplane  (6  work  hours  per 
wing)  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figxires,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$194,400,  or  $720  per  airplane,  per 
inspection. 

Tne  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  ujider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircnift,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-17-04  Boeing:  Amendment  39-9712. 
Docket  96-NM-04-AD. 

Applicability:  Model  737-100  and  -200 
series  airplanes,  line  positions  001  through 
813  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repwired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  failure  of  one  or  more 
hydraulic  systems  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  perform  an  eddy  current 


inspection  to  detect  cracking  of  the  support, 
fitting  of  the  Krueger  flap  actuator,  in 
accordance  with  Boeing  Service  Bulletin 
737-57-1129,  Revision  1,  dated  October  30, 
1981,  as  revised  by  Notices  of  Status  Change 
737-57-1 129NSC'l,  dated  July  23, 1982;  737- 
57-1129  NSC2.  dated  April  14.  1983;  and 
737-57-1129  NSC  3.  dated  May  18,  1995. 

(1)  If  no  cracking  is  found,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  3,000 
hours  time-in-service. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  accomplish  the  replacement  and 
modification  spjecified  in  paragraph  (b)  of 
this  AD. 

(b)  Replacement  of  the  support  fitting  with 
a  steel  fitting  and  modification  of  the  actuator 
aft  attachment  in  accordance  with  Boeing 
Service  Bulletin  737-57-1129,  Revision  1, 
dated  October  30, 1981,  as  revised  by  Notices 
of  Status  Change  737-57-1129NSC1,  dated 
July  23,  1982;  737-57-1129  NSC2,  dated 
April  14, 1983;  and  737-57-1129  NSC  3, 
dated  May  18, 1995;  constitutes  terminating 
action  for  the  ref)etitive  inspections  required 
by  this  AD. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  support  fitting  having 
part  number  69-37892-9,  69-37892-10,  69- 
37893-1,  or  69-37893-2  on  the  Krueger  flap 
actuator  of  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections,  replacement,  and 
modification  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-57-1129, 
Revision  1,  dated  October  30, 1981,  as 
revised  by  Notice  of  Status  Change  737-57- 
1129NSC1,  dated  July  23, 1982;  Notice  of 
Status  Change  737-57-1129  NSC2,  dated 
April  14, 1983;  and  Notice  of  Status  Change 
737-57-1129  NSC  3,  dated  May  18,  1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&x)m  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  land 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
September  17, 1996. 
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Issued  in  Renton,  Washington,  on  August 

6.  1996 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  96-20426  Filed  8-12-96;  8:45  am) 

BILUNG  CODE  4910-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-5551-1] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Enviromnental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Whitewood  Creek  Site  from  the  National 

Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annotmces  the  deletion  of 
the  Whitewood  Creek  Site  (Site)  in 
Butte,  Meade  and  Lawrence  Counties, 
South  Dakota,  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  title  40  of  the  Code  of 
Federal  Regulations  part  300  which  is 
the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  in 
consultation  with  the  state  of  South 
Dakota  have  determined  that  the  Site 
poses  no  significant  threat  to  pubUc 
health  or  the  environment  and, 
therefore,  no  further  remedial  measures 
pursuant  to  CERCLA,  other  than 
required  operations  and  maintenance 
(O&M).  are  appropriate. 
EFFECTIVE  DATE:  August  13,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  McCenev .  Remedial  Project 
Manager,  U.  S.  Environmental 
Protection  Agency,  Region  8.  999  18th 
Street.  Suite  500.  Mailcode:  8EPR-SR. 
Denver.  CO  80202,  telephone  (303)- 
312-7023 

SUPPLEMENTARY  INFORMATION:  The  site  tO 
be  deleted  from  the  NPL  is;  The 
Whitewood  Creek  Site  in  Butte,  Meade, 
and  Lawrence  Counties,  South  Dakota. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  November  30, 
1995,  (60  FR  61507).  The  closing  date 
for  comments  on  the  Notice  of  Intent  to 
Delete  was  January  2, 1996.  Three 
comments  were  received  during  the 
comment  period.  Two  of  the  comments 
received  voiced  support  for  the 


proposed  action.  In  response,  EPA 
agrees  that  the  Site  should  be  deleted 
from  the  NPL. 

The  third  comment  was  from  a 
landowner  and  current  resident  at  the 
Site.  The  commenter  was  concerned 
with  two  aspects  of  the  remedy 
implemented  at  the  Site;  (1)  The 
impacts  that  the  remedy  wrill  have  on 
property  values  at  the  Site,  and  (2)  the 
long-term  effectiveness  of  the  remedy 
given  the  potential  for  re-contamination 
of  remediated  areas  at  the  Site. 

In  response  to  the  first  concern,  EPA 
recognizes  that  the  Superfund  law  has 
inadvertently  had  adverse  effects  on  real 
estate  values  and  transactions.  These 
problems  typically  arise  as  a  result  of 
concerns  on  the  part  of  lending 
institutions.  Three  common  concerns 
expressed  by  lenders  are:  (1)  The 
uncertainty  associated  with  not 
knowing  what  cleanup  actions  EPA 
might  ultimately  require  at  a  site;  (2)  the 
fear  that  the  lender  may  assume  liability 
in  the  event  that  they  take  possession  of 
a  Superfund  site  through  foreclosure  of 
loans:  and  (3)  the  fear  that  the  loan 
applicant  might  be  held  Uable  for 
cleanup  costs  at  a  site. 

At  the  Whitewood  Creek  Site,  the  first 
lender  concern  probably  does  not  apply 
since  EPA  has  determined  that  the  Site 
poses  no  significant  threat  to  pubUc 
health  and  the  environment  and  that  all 
required  response  actions,  except  for 
required  O&M,  have  been  completed  at 
the  Site.  All  O&M,  except  that  related  to 
future  land  development  at  the  Site,  is 
the  responsibility  of  the  Homestake 
Mining  Company  (Homestake)  under 
the  terms  of  a  consent  decree  with  EPA. 

To  help  allay  the  second  lender 
concern.  EPA  has  implemented  a  poUcy 
whereby  lenders  will  not  be  held  liable 
as  a  result  of  foreclosures  on  loans.  EPA 
set  forth  this  poUcy  in  a  memorandum 
entitled  "Pohcy  on  CERCLA 
Enforcement  Against  Lenders  and 
Government  Entities  that  Acquire 
Property  Involuntarily",  dated 
September  22,  1995. 

To  help  allay  the  third  concern  of 
lenders,  in  situations  where  a 
Superfund  site  is  used  for  residential 
purposes,  EPA  implemented  a  policy 
whereby  residential  landowners  wrill  not 
be  held  responsible  for  response  costs 
related  to  cleanup  at  their  property.  This 
pohcy  is  set  forth  in  EPA  Office  of  Solid 
Waste  and  Emergency  Response 
directive  number  9834.6,  dated  July  3, 
1991. 

EPA  believes  that  these  and  other 
pohcies  have  successfully  curtailed 
many  of  the  effects  that  Superfund  sites 
may  have  had  on  property  values.  If 
lenders  do  have  concerns  over  granting 
loans  on  Whitewood  Creek  Superfund 


Site  property,  EPA  Region  VUI  staff  are 
available  to  discuss  those  concerns  and 
provide  information  necessary  to  help 
resolve  the  situation. 

In  response  to  the  commentor's 
second  concern,  EPA  acknowledges 
that,  given  the  nature  of  the  residual 
contamination  which  remains  at  the       * 
Whitewood  Creek  Site,  there  is  a 
potential  for  recontamination  to  occur 
in  residential  areas  that  were  cleaned  up 
as  part  of  the  remedy.  For  this  reason, 
EPA  is  required  to  assess  the  conditions 
at  the  Site  no  less  often  than  once  every 
five  years  following  the  start  of  remedial 
action  at  the  Site.  The  first  five  year 
review  at  the  Site  will  therefore  take 
place  in  1996.  As  part  of  the  five  year 
review,  Homestake,  under  the  terms  of 
a  consent  decree  with  EPA,  will  conduct 
soil  sampling  in  residential  yards 
cleaned  up  as  part  of  the  remedy.  Any 
yards  that  are  found  to  be 
recontaminated  above  the  action  level 
set  forth  in  the  ROD  (100  milfigrams  per 
kilogram  arsenic)  will  be  cleaned  up 
again  by  Homestake.  Deletion  of  the  Site 
from  the  NPL  does  not  affect  this 
process  nor  does  it  affect  Homestake's 
obUgations  tmder  the  Consent  Decree. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  pubfic 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  bom  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action  in  the  future,  NCP  §  300.425(e)(3) 
of  the  NCP.  Deletion  of  a  site  &x>m  the 
NPL  does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  writh  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
Waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  August  1,  1996. 
Max  H.  Dodson, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region 
VUI. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  cunended 
as  follows: 

FART  30& ;  A  MENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.G.  12777,  56  FR  54757,  3  CFR. 
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1991  Ckjmp..  p  351;  E.Q.  12580,  52  FR  2923; 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B— {Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site  for 
Whitewood  Creek  Site,  CS,  South 
Etekota. 

(FR  Doc.  96-20460  Filed  8-12-96;  8:45  ami 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1610 
Use  of  Non-LSC  Funds 

agency:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  completely 
revises  the  Legal  Services  Corporation's 
("Corporation"  or  "LSC")  regulation 
concerning  the  use  of  funds  from  a 
source  other  than  the  Corporation 
("non-LSC  funds").  The  revisions  are 
intended  to  implement  the 
Corporation's  FY  1996  appropriations 
act  that  applies  most  of  the  restrictions 
contained  in  that  act  to  all  of  a 
recipient's  funds  and  to  make  certain 
technical  corrections  to  the  regulation. 
Although  this  rule  is  effective  upon 
publication,  the  Corporation  solicits 
public  comment  on  the  interim  rule  in 
anticipation  of  adoption  of  a  final  rule 
at  a  later  time. 

DATES:  The  interim  rule  is  effective  on 
August  13,  1996.  Comments  must  be 
submitted  on  or  before  September  12, 
1996 

ADDRESSES:  Conunents  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  St.  NE.,  11th  Floor, 
Washington.  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Fortuno,  General  Counsel,  (202) 
336-a910. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1996.  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  the  LSC  staff  to  prepare  an 
interim  rule  to  implement  Section  504 
in  the  Corporation's  FY  1996 
appropriations  act,  Public  Law  104-134, 
110  Stat.  1321  (1996),  which  applies 
most  restrictions  contained  therein  to 
any  person  or  entity  receiving  LSC 
funds,  effectively  restricting  all  of  a 
recipient's  funds  to  the  same  degree  that 
it  restricts  LSC  funds.  The  Committee 
held  hearings  on  staff  proposals  on  July 
8  and  19,  and  the  Board  adopted  this 


interim  rule  on  July  20  for  publication 
in  the  Federal  Register. 

The  Committee  recommended  and  the 
Board  agreed  to  publish  this  rule  as  an 
interim  rule.  An  interim  rule  is 
necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  legislation  that  is  already 
effective  and  carries  severe  penalties  for 
noncompliance.  Because  of  this  great 
need  for  guidance  on  bow  to  comply 
with  substantially  revised  legislative 
requirements,  prior  notice  and  public 
comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(3)(B)  and 
553(d){3}.  Accordingly,  this  interim  rule 
is  effective  upon  publication. 

However,  the  (Jcrporation  also  solicits 
comments  on  this  interim  rule  for 
review  and  consideration  by  the 
Committee  and  Board.  After  receipt  of 
written  public  comment,  the  Committee 
intends  to  hold  public  hearings  to 
discuss  the  written  comments  and  to 
hear  oral  comments.  It  is  anticipated 
that  a  final  rule  will  be  issued  which 
will  supersede  this  interim  rule. 

Part  1610  is  completely  revised  by 
this  interim  rule.  Generally,  this  rule 
serves  two  purposes.  First,  it 
incorporates  the  restrictions  imposed  by 
the  Corporation's  FY  1996 
appropriations  act,  110  Stat.  1321 
(1996),  which  apply  to  both  a  recipient's 
LSC  funds  and  its  non-LSC  funds.  Past 
appropriations  acts  have  applied 
restrictions  contained  in  those  acts  only 
to  the  funds  appropriated  thereunder,  bi 
contrast,  ;he  FY  1996  appropriations  act 
prohibits  LSC  from  funding  any 
recipient  that  engages  in  certain 
specified  activities  or  that  fails  to  act  in 
a  manner  consistent  with  certain 
appropriations  act  requirements.  This 
rule  also  makes  several  technical 
revisions  to  the  prior  rule  to  correct 
those  provisions  that  were  never  revised 
to  be  consistent  vdth  longstanding 
amendments  to  the  LSC  Act. 
•  A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1610.1    Purpose 

The  purpose  of  this  rule  is  to 
implement  statutory  restrictions  on  a 
recipient's  use  of  non-LSC  funds.  The 
statutory  restrictions  are  found  in  the 
LSC  Act,  42  U.S.C.  2996  et  seq..  and  the 
Corporation's  FY  1996  appropriations 
act.  Public  Law  104-134, 110  Stat.  1321 
(1996).  •  ' 

Section  1610.2    Definitions 

"Purposes  prohibited  by  the  LSC 
Act."  The  definition  of  "purposes 
prohibited  by  the  LSC  Act"  has  been 
revised  in  several  ways.  First,  reference 
to  a  prohibition  on  the  representation  of 


juveniles  has  been  deleted  because  it  is 
no  longer  in  the  LSC  Act.  Second,  it  is 
revised  to  reflect  the  fact  that  certain 
restrictions  on  activities  in  the  LSC  Act 
no  longer  reflect  the  law,  because 
broader  restrictions  on  those  activities 
are  included  in  the  Corporation's  FY 
1996  appropriations  act.  Accordingly, 
references  to  the  LSC  Act's  prohibitions 
on  legislative  and  administrative 
representation,  42  U.S.C.  2996f(a)(5), 
cind  on  advocacy  training,  42  U.S.C.  " 
2996f(b)(5),  have  been  deleted  from  this 
definition  and  are  incorporated  instead 
into  the  definition  of  "activity 
prohibited  by  or  inconsistent  with 
Section  504"  in  §  1610.2(b).  Third,  the 
definition  now  references  the 
Corporations  regulations  which 
implement  the  various  restrictions. 
Fourth,  citations  to  the  LSC  Act  for  the 
restrictions  on  political  activities, 
criminal  proceedings,  actions 
challenging  criminal  convictions, 
organizing  activities,  school 
desegregation,  Selective  Service  and 
military  desertion  have  been  revised  to 
correspond  to  the  numbering  changes 
that  were  made  by  amendments  to  the 
LSC  Act.  Fifth,  this  definition  includes 
only  those  restrictions  on  private  funds 
required  by  Section  1010(c)  of  the  LSC 
Act  which  applies  only  to  an  activity 
identified  as  a  "purpose  prohibited  by 
[the  LSC  Act]."  Accordingly,  the 
reference  to  fee-generating  cases  has 
been  deleted  because  involvement  in  a 
fee-generating  case  is  not  a  purpose 
prohibited  by  the  LSC  Act.  Neither  the 
LSC  Act  nor  the  appropriations  act 
prohibits  legal  services  programs  from 
undertaking  representation  in  fee- 
generating  cases.  The  LSC  Act  simply 
requires  that  any  fee-generating  cases 
'  undertaken  by  a  recipient  must  be  "in 
accordance  with  guidelines 
promulgated  by  the  Corporation.  '  The 
Corporation's  guidelines  on  fee- 
generating  cases  is  45  CFR  Part  1609. 
With  a  few  exceptions,  this  rule  requires 
recipients  to  first  determine  whether 
private  representation  is  available  for 
any  particular  fee-generating  case  before 
accepting  the  case.  This  implements  the 
Congressional  intent  that  scarce  Federal 
funds  not  be  used  for  cases  for  which 
private  representation  is  available. 
Recipients  should  note  that  the  issue  of 
attorneys'  fees,  which  had  been 
included  in  part  1609  is  now  the  subject 
of  section  504(a)(13)  of  the 
Corporation's  FY  1996  appropriations 
act,  and  is  dealt  with  in  a  new  interim 
rule,  45  CFR  Part  1642.  In  this  rule, 
attorneys'  fees  are  appropriately     ' 
included  in  §  1610.2(b)(9). 

"Activity  prohibited  by  or 
inconsistent  with  Section  504"  is  a  new 
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definition  that  lists  the  restrictions  and 
prohibitions  in  Section  504(a)  of  the 
Corporation's  FY  1996  appropriations 
act  that  completely  restrict  the  listed 
activities,  regardless  of  the  source  of 
funding.  The  definition  also  makes 
reference  to  subsections  504(b)  and 
504(e),  which  provide  exceptions  to 
those  prohibitions  on  activities 
supported  by  non-LSC  funds. 

"lOLTA  funds"  is  a  new  definition 
and  is  used  in  the  revised  section  on 
authorized  uses  of  non-LSC  funds. 
lOLTA  funds  are  defined  as  funds 
derived  from  programs  established  by 
State  court  rules  or  legislation  that 
collect  and  distribute  interest  earned  on 
lawyers'  cUent  trust  accounts. 

"Non-LSC  funds"  are  defined  as 
funds  derived  from  a  soiut;e  other  than 
the  Corporation  and  would  include  both 
public  and  private  funds. 

"Private  funds"  are  defined  as  funds 
derived  from  an  individual  or  entity 
other  than  a  governmental  source  or 
LSC. 

The  definition  of  "public  funds"  is 
similar  to  the  definition  for  "public 
ftmds"  in  part  1600  of  the  Corporation's 
regulations.  The  definition  clarifies  that, 
for  the  purposes  of  this  part,  lOLTA 
funds  will  be  treated  in  the  same 
manner  as  public  funds. 

The  definition  of  "tribal  funds"  is 
revised  from  the  definition  of  "tribal 
funds"  in  part  1600  of  these  regulations 
in  order  to  track  the  statutory  language 
of  section  504.  "Tribal  funds"  are 
defined  as  funds  received  by  a  recipient 
from  an  Indian  tribe  or  from  a  private 
nonprofit  foiuidation  or  organization 
that  are  given  for  the  benefit  of  Indians 
or  Indian  tribes. 

The  definition  of  "private  attorney" 
and  the  corollary  definition  of  "law 
firm"  are  included  to  help  clarify  the 
meaning  of  the  applicability  section  of 
this  regulation.  A  "private  attorney" 
means  an  attorney  engaged  in  the 
practice  of  law  on  a  for-profit  basis.  A 
"law  firm"  is  two  or  more  private 
attorneys  who  have  formed  a 
partnership,  corporation,  or  similar 
entity  for  the  private  practice  of  law  on 
a  for-profit  basis. 

"State  or  local  entity  of  attorneys" 
would  mclude  a  State  or  local  bar 
association,  a  pro  bono  or  judicare 
program,  or  other  similar  entity,  such  as 
a  panel  of  attorneys  participating  in  a 
pre-paid  legal  services  program. 

Section  1610.3    Prohibition 

The  prohibition  section  has  been 
revised  to  include  the  restrictions  on 
various  activities  in  Section  504  of  the 
Corporation's  FY  1996  appropriations 
act. 


Section  1610.4    Authorized  Use  of 
Other  Funds 

This  section  has  been  revised  to 
reflect  the  fact  that  the  restrictions  in 
Section  504  apply  to  activities 
supported  by  all  funds  except  tribal 
funds,  while  those  restrictions  in  the 
LSC  Act  which  are  not  covered  by 
Section  504,  still  apply  only  to  LSC  and 
private  funds. 

Section  1610.4(a):  Paragraph  (a)  sets 
out  an  exception  included  in  both  the 
LSC  Act  and  Section  504  for  tribal 
funds.  The  exception  exempts  tribal 
funds  from  the  general  prohibition  on 
the  use  of  non-LSC  funds,  as  long  as  the 
tribal  funds  are  used  for  the  purposes 
for  which  they  were  provided. 

Section  1610.4(b).  Section  1610.4(b) 
continues  the  exception  in  the  LSC  Act 
for  public  funds  which  permits 
recipients  to  use  public  funds  in 
accordance  with  the  purposes  for  which 
the  funds  were  provided.  However, 
because  the  Corporation's  FY  1996 
appropriations  act  contains  no 
exception  for  public  funds  for  most  of 
its  restrictions  on  activities,  language  is 
added  providing  that  public  funds  may 
not  be  used  for  any  activity  prohibited 
by  or  inconsistent  with  Section  504.  In 
accordance  with  current  LSC  poUcy,  the 
section  also  provides  that  for  purposes 
of  applying  this  regulation,  lOLTA 
funds  are  to  be  treated  the  same  as 
public  funds. 

Section  1610.4(c).  Paragraph  (c)  states 
the  exception  that  allows  recipients  to 
use  private  funds  if  they  use  them  for 
the  piu'poses  for  which  they  were 
provided  and  if  they  do  not  use  their 
private  fimds  for  any  activity  prohibited 
by  the  LSC  Act  or  prohibited  by  or 
inconsistent  with  section  504. 

Section  1610.4(d).  Section  1610.4(d) 
reflects  section  504(d)(2)(B)  of  the 
Corporation's  FY  1996  appropriations 
act,  which  provides  that  a  recipient  may 
use  non-LSC  funds  to  provide  legal 
assistance  to  financially  ineligible 
persons,  provided  that  the  funds  are 
used  for  the  specific  purpose  for  which 
they  were  received  and  are  not  used  in 
a  manner  that  violates  the  LSC  Act  or 
Section  504. 

Section  1610.5    Notification 

This  section  incorporates  the 
requirement  of  section  504(d)(1)  of  the 
Corporation's  FY  1996  appropriations 
act  that  recipients  may  not  accept  funds 
irom  non-LSC  sources  unless  they 
provide  written  notice  to  the  funders 
that  their  funds  may  not  be  used  in  any 
maimer  inconsistent  with  the  LSC  Act 
or  section  504.  The  requirement  applies 
only  to  cash  contributions;  recipients 
are  not  required  to  notify  persons  or 


organizations  who  make  non-cash 
donations  or  volunteer  their  time  or 
services  to  the  recipient. 

In  an  effort  to  reueve  recipients  of 
some  of  the  administrative  burden  that 
might  be  imposed  by  this  requirement, 
the  proposed  regulation  contains  a  de 
minimis  exception.  The  exception 
relieves  recipients  of  the  notice 
requirement  for  contributions  of  less 
than  $250.  This  exception  is  intended  to 
apply  to  relatively  small  contributions 
made  by  cUents,  attorneys  or  other 
funders  who  are  generally  supportive  of 
the  recipient's  program.  The  $250 
threshold  was  chosen  because  section 
170(f)(8)  of  the  Internal  Revenue  Code 
requires  donors  who  contribute  $250  or 
more  to  a  charity  to  obtain 
documentation  of  the  contribution  in 
the  form  of  an  acknowledgement;  and 
the  Board  decided  that,  if  the  recipient 
had  to  provide  an  acknowledgement  to 
the  donor  anyway,  it  did  not  constitute 
any  significant  additional  burden  to 
incorporate  the  required  notification 
into  the  acknowledgement. 

Section  1610.6    Applicability 

The  title  to  this  section  has  been 
changed  from  "waiver"  to 
"applicabiUty"  to  reflect  the  fact  that 
section  1010(c)  of  the  LSC  Act,  upon 
which  it  is  based,  provides  that  certain 
types  of  grants  are  not  subject  to  the 
statutory  prohibition.  Because  by  law 
such  situations  are  not  covered  by  the 
prohibition,  there  should  be  no  need  for 
a  waiver.  Indeed,  it  has  always  been 
LSC's  practice  to  allow  the  activities 
covered  by  this  section,  without 
affirmatively  granting  waivers. 

Section  1610.6(a).  Paragraph  (a)  deals 
with  the  issue  of  criminal  representation 
and  is  intended  to  clarif\'  the 
applicabihty  of  both  the  LSC  Act's 
provisions  on  criminal  representation 
and  Section  504 's  prohibition  on 
representation  of  persons  who  are 
incarcerated  in  Federal,  State  or  local 
prisons.  The  provision  in  the 
Corporation's  FY  1996  appropriations 
act  prohibiting  recipients  from 
representing  such  incarcerated  persons 
was  not  intended  to  amend  section 
1010(c)  of  the  LSC  Act  which  permits 
LSC  to  award  grants  and  contracts  to, 
and  LSC  recipients  to  enter  into 
subgrants,  contracts  or  judicare 
arrangements  with,  private  attorneys  or 
law  firms  or  legal  aid  organizations 
which  handle  criminal  cases  in  their 
non-LSC  funded  practices.  Accordingly, 
this  paragraph  makes  it  clear  that  the 
restrictions  of  the  FY  1996 
appropriations  act  on  the  representation 
of  incarcerated  persons  does  not  apply 
to  the  non-LSC  funded  representation  of 
clients  in  criminal  cases  or  matters  cf 
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such  private  attorneys,  law  firms  or 
State  or  local  entities  of  attorneys.  Nor 
does  it  apply  to  legal  aid  organizations 
that  provide  criminal  legal  services 
thxtiugh  a  separately  funded  public 
defender  program,  regardless  of  whether 
any  of  their  clients  are  prisoners. 
Finally,  this  paragraph  makes  it  clear 
that  a  recipient  may  accept  court 
appointments  in  criminal  cases,  under 
certain  circumstances,  even  if  the 
clients  they  are  appointed  to  defend  are 
incarcerated. 

Section  1610.6(b).  This  new  provision 
makes  it  clear  that  if  recipients  use  non- 
LSC  funds  to  contract  with  individuals 
or  entities,  such  as  bar  associations,  pro 
bono  programs  or  other  non-profit 
organizations  to  provide  legal  services 
under  a  recipient's  PAI  or  similar 
program,  the  restrictions  of  this  part 
would  apply  to  the  funds  transferred  but 
would  not  apply  to  the  individual  or 
entity's  other  non-LSC  funds.  This 
provision  is  consistent  with  current  LSC 
pohcy  that  states  that  a  transfer  of  non- 
LSC  funds  to  another  organization  is  not 
a  subgrant  under  45  CFR  Part  1627. 
Although  the  non-LSC  funds  transferred 
under  contract  are  subject  to  the 
restrictions  of  this  part,  these 
restrictions  do  not  attach  to  any  other 
funds  of  the  person  or  entity. 

Section  1610.6(c).  This  section 
clan  ties  that,  except  as  provided  in 
paragraph  (a)  of  §  1610.6,  this  part  does 
not  apply  to  transfers  of  LSC  funds 
which  are  already  governed  by  45  CFR 
Part  1627  It  should  be  noted  that  when 
LSC  funds  are  transferred  to  a 
subrecipient.  the  subrecipient  cannot 
engage  in  any  activities  restricted  by 
§  504  and  the  restriction  attaches  to  both 
the  subrecipient's  LSC  funds  and  its 
non-LSC  funds.  This  ensures 
compliance  with  the  Congressional 
intent  that  no  funds  provided  by  the 
Corporation  for  Hnancial  assistance  are 
provided  to  a  person  or  entity  that 
engages  in  activities  prohibited  by 
Section  504. 

Section  1610.7    Accounting 

This  section  has  been  renumbered  but 
has  not  befen  otherwise  revised.  There 
has  been  no  change  to  this  statutory 
accounting  requirement.  Currently, 
recipients  are  directed  by  the 
accounting  provisions  in  both  the  1981 
and  1986  versions  of  the  Corporation's 
Audit  and  Accounting  Guide  for 
Recipients  and  Auditors  ("Guide")  to 
account  for  their  LSC  and  non-LSC 
funds  separately.  See  page  12  in  the 
1986  Guide  and  pages  2-3  in  the  1981 
Guide. 

List  of  Subjects  in  45  CFR  Part  1610 

Grant  programs — law.  Legal  services. 


For  reasons  set  forth  in  the  preamble, 
LSC  revises  45  CFR  Part  1610  to  read  as 
follows: 

PART  1610— USE  OF  NON-LSC  FUNDS 


Sec. 

1610.1 

Purpose. 

1610.2 

Definitions. 

1610.3 

Prohibition. 

1610.4 

Authorized  use  of  other  funds. 

1610.5 

Notification. 

1610.6 

Apphcability. 

1610.7 

Accounting. 

Authority:  42  U.S.C. 

29961: 

110  Stat  1321 

(1996). 

§1610.1    Purpose. 

This  part  is  designed  to  implement 
SkoiUicry  restncticns  on  cue  use  ol  non- 
LSC  funds  by  LSC  recipients. 

§1610.2    DeflnWons. 

(a)  Purpose  prohibited  by  the  LSC  Act 
means  any  activity  prohibited  by  the 
following  sections  of  the  LSC  Act  and 
those  provisions  of  the  Corporation's 
regulations  that  implement  such 
sections  of  the  Act: 

(1)  Sections  1006(d)(3),  1006(d)(4), 
1007(a)(6).  and  1007(b)(4)  of  the  LSC 
Act  and  45  CFR  Part  1608  of  the  LSC 
Regulations  (Political  activities); 

(2)  Section  1007(a)(10)  of  the  LSC  Act 
(Activities  inconsistent  with 
professional  responsibilities); 

(3)  Section  1007(b)(2)  of  the  LSC  Act 
and  45  CFR  Part  1613  of  the  LSC 
Regulations  (Criminal  proceedings); 

(4)  Section  1007(b)(3)  of  the  LSC  Act 
and  45  CFR  Part  1615  of  the  LSC 
Regulations  (Actions  challenging 
criminal  convictions); 

(5)  Section  1007(b)(7)  of  the  LSC  Act 
and  45  CFR  Part  1612  of  the  LSC 
Regulations  (Organizing  activities); 

(6)  Section  1007(b)(8)  of  Uie  LSC  Act 
(Abortions); 

(7)  Section  1007(b)(9)  of  the  LSC  Act 
(School  desegregation);  and 

(8)  Section  1007(b)(10)  of  the  LSC  Act 
(Violations  of  Military  Selective  Service 
Act  or  military  desertion). 

(b)  Activity  prohibited  by  or 
inconsistent  with  Section  504  means  any 
activity  prohibited  by,  or  inconsistent 
with  the  requirements  of,  the  following 
sections  of  110  Stat.  1321  (1996)  and 
those  provisions  of  the  Corporation's 
regulations  that  implement  those 
sections: 

(1)  Section  504(a)(1)  and  45  CFR  Part 
1632  of  the  LSC  Regulations 
(Redistricting); 

(2)  Sections  504(a)(2)  through  (6).  as 
modified  by  Sections  504(b)  and  (e).  and 
45  CFR  Part  1612  of  the  LSC  Regulations 
(Legislative  and  administrative 
advocacy); 


(3)  Section  504(a)(7)  and  45  CFR  Part 
1617  of  the  LSC  Regulations  (Class 
actions); 

(4)  (Reserved) 

(5)  Section  504(a)(9)  and  45  CFR  Part 
1620  of  the  LSC  Regulations  (Priorities); 

(6)  Section  504(a)(10)  and  45  CFR  Part 
1635  of  the  LSC  Regulations 
(Timekeeping] ; 

(7)  Section  504(a)(ll)  and  45  CFR  Part 
1626  of  the  LSC  Regulations  (Aliens);* 

(8)  Section  504(a)(12)  and  45  CFR  Part 
1612  of  the  LSC  Regulations  (Public 
policy  training); 

(9)  [Reserved] 

(10)  Section  504(a)(14)  (Abortion 
litigation); 

(11)  [Reserved] 

(12)  [Reserved] 

(13)  Section  504(a)(17)  and  45  CFR 
Part  1633  of  the  LSC  Regulations  (Drug- 
related  evictions);  and 

(14)  [Reserved] 

(c)  lOLTA  funds  means  funds  derived 
from  programs  established  by  State 
court  rules  or  legislation  that  collect  and 
distribute  interest  on  lawyers'  trust 
accounts. 

(d)  Non-LSC  funds  means  funds 
derived  from  a  source  other  than  the 
Corporation. 

(e)  Private  funds  means  funds  derived 
from  an  individual  or  entity  other  than 
a  governmental  source  or  LSC. 

(f)  Public  funds  means  non-LSC  funds 
derived  from  a  Federal,  State,  or  local 
government  or  instrumentality  of  a 
government.  For  purposes  of  this  part. 
lOLTA  funds  shall  be  treated  in  the 
same  maiuier  as  public  funds. 

(g)  Tribal  funds  means  funds  received 
from  an  Indian  tribe  or  from  a  private 
nonprofit  foundation  or  organization  for 
the  benefit  of  indians  or  Indian  tribes. 

(h)  Private  attorney  means  any 
attorney  who  is  engaged  in  the  private 
practice  of  law  on  a  for-profit  basis.  A 
"law  firm"  is  a  group  of  two  or  more 
private  attorneys  who  are  engaged  in  the 
private  practice  of  law  as  a  partnership, 
professional  corporation,  or  similar 
arrangement. 

(i)  State  or  local  entity  of  attorneys 
means  a  State  or  local  voluntary  or 
mandatory  bar  association,  pro  bono  or 
judicare  program,  or  other  similar  entity 
of  attorneys. 

§1610.3    Prohibition. 

A  recipient  may  not  use  non-LSC 
funds  for  any  purpose  prohibited  by  the 
LSC  Act  or  for  any  activity  prohibited 
by  or  inconsistent  with  section  504  , 
luiless  such  use  is  authorized  by 
§§  1610.4  or  1610.6  of  this  part. 

§1610.4    Auttiorized  use  of  ottier  funds. 

(a)  A  reapient  may  receive  tribal 
funds  and  expend  them  in  accordance 
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with  the  specific  purposes  for  which  the 
tribal  funds  were  provided. 

(b)  A  recipient  may  receive  public  or 
lOLTA  funds  and  use  them  in 
accordance  with  the  specific  purposes 
for  which  they  were  provided,  if  the 
funds  are  not  used  for  any  activity 
prohibited  by  or  inconsistent  with 
section  504. 

(c)  A  recipient  may  receive  private 
funds  and  use  them  in  accordance  with 
the  purposes  for  which  they  were 
provided,  provided  that  the  funds  are 
not  used  for  any  activity  prohibited  by 
the  LSC  Act  or  prohibited  or 
inconsistent  with  section  504. 

(d)  A  recipient  may  use  non-LSC 
fimds  to  provide  legal  assistance  to  an 
individual  who  is  not  financially 
eligible  for  services  under  part  1611  of 
this  chapter,  provided  that  the  funds  are 
used  for  the  specific  purposes  for  which 
those  funds  were  provided  and  are  not 
used  for  any  activity  prohibited  by  the 
LSC  Act  or  prohibited  by  or  inconsistent 
vdth  section  504. 

§  1610.5     Notification. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  recipient  may 
accept  funds  from  any  source  other  than 
the  Corporation,  imless  the  recipient 
provides  written  notification  to  the 
source  of  the  funds  that  the  funds  may 
not  be  expended  for  any  purpose  or 
activity  prohibited  under  this  part 

(b)  A  recipient  is  not  required  to 
provide  such  notification  for 
contributions  of  less  than  $250. 

§  '610  6     AppiicaDiiTy. 

(a)  The  prohibitions  referred  to  in 
§§  1610.2(a)(3)  (Criminal  proceedings), 
(a)(4)  (Actions  challenging  criminal 
convictions)  or  (b)(ll)  (Prisoner 
litigation)  of  this  part  will  not  apply  to 
the  non-LSC  funds  of  the  attorney,  law 
firm,  entity  of  attorneys,  or  the  pubUc 
defender  program  or  project  and  will 
not  apply  to  funds  received  to  support 
criminal  or  related  cases  accepted 
pursuant  to  a  court  appointment,  if  the 
Corporation  or  a  recipient  makes  a 
contract  or  other  arrangement  for  the 
provision  of  civil  legal  assistance  with: 

(1)  A  private  attorney,  law  firm  or . 
state  or  local  entity  of  attorneys  that 
represents  clients  in  criminal  cases  or 
matters, 

(2)  A  legal  aid  organization  that 
provides  criminal  and  related  legal 
assistance  through  a  separately  funded 
public  defender  program  or  project;  or 

(3)  A  legal  aid  organization  that 
accepts  criminal  or  related  cases 
pursuant  to  a  court  appointment. 

(b)  If  a  recipient  uses  non-LSC  funds 
to  enter  into  a  contract  or  other 
arrangement  with  another  person  or 


entity  for  the  provision  of  civil  legal 
assistance,  the  restrictions  referred  to  in 
this  part  will  apply  to  the  funds 
transferred,  but  will  not  apply  to  the 
other  non-LSC  funds  of  the  person  or 
entity. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  this  part  does  not 
apply  to  a  transfer  of  LSC  funds. 
Transfer  of  LSC  funds  is  governed  by  45 
CFR  part  1627. 

§1610.7     Acccyitng. 

Fluids  received  by  a  recipient  from  a 
source  other  than  the  Corporation  shall 
be  accounted  for  as  separate  and  distinct 
receipts  and  disbursements  in  a  manner 
directed  by  the  Corporation. 

Dated:  August  6, 1996. 
Victor  M.  Fortuno, 

General  Counsel. 

[PR  Doc.  96-20414  Filed  8-12-96;  8  45  ami 
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45  CFR  Part  1617 

Class  Actions 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Interim  rule  writh  request  for 
comments. 

SUMMARY:  This  interim  rule  completely 
revises  the  Legal  Services  Corporation's 
("Corporation"  or  "LSC")  regulation 
concerning  class  actions.  The  revisions 
are  intended  to  implement  a  restriction 
contained  in  the  Corporation's  FY  1996 
appropriations  act  which  prohibits  the 
involvement  of  LSC  recipients  in  class 
actions.  Although  this  rule  is  effective 
upon  publication,  the  Corporation 
solicits  public  comment  on  the  interim 
rule  in  anticipation  of  adoption  of  a 
final  rule  at  a  later  time. 
DATES:  The  interim  rule  is  effective  on 
August  13,  1996.  Comments  must  be 
submitted  on  or  before  September  12, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  St.  NE,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
(202) 336-8910. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors'  ("Board") 
requested  LSC  staff  to  prepare  an 
interim  rule  to  implement  Section 
504(a)(7),  a  restriction  in  the 
Corporation's  FY  1996  appropriations 
act.  Public  Law  104-134, 110  Stat.  1321 
(1996),  which  prohibits  involvement  of 


LSC  recipients  in  class  actions.  The 
Committee  held  public  hearings  on  staff 
proposals  on  July  8  and  19,  and  the 
Board  adopted  this  interim  rule  on  July 
20  for  publication  in  the  Federal 
Reoster. 

"Ine  Committee  recommended  and  the 
Board  agreed  to  publish  this  rule  as  an 
interim  rule.  An  interim  rule  is 
necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  legislation  which  is 
already  effective  and  which  carries 
strong  penalties  for  noncompUance. 
Because  of  the  great  need  for  guidance 
on  how  to  comply  v«th  substantially 
revised  legislative  requirements,  prior 
notice  and  public  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  pubhc  interest.  See  5 
U.S.C.  553(b)(3)(B)  and  553(d)(3). 
Accordingly,  this  interim  rule  is 
effective  upon  publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  interim  rule  for 
review  and  consideration  by  ^he 
Committee.  After  receipt  of  written 
public  comment,  the  Committee  intends 
to  hold  public  hearings  to  discuss  the 
vmtten  comments  and  to  hear  oral 
comments.  It  is  anticipated  that  a  final 
rule  will  be  issued  which  will  supersede 
this  interim  rule. 

Part  1617  is  completely  revised  by 
this  interim  rule.  Generally,  this  interim 
rule  prohibits  any  recipient  involvement 
in  class  actions.  The  prior  regulation, 
which  had  not  been  revised  since  1976, 
had  allowed  recipients  to  provide 
assistance  in  class  actions  as  long  as 
certain  procedural  requirements  were 
met.  No  such  involvement  is  allowed 
under  this  new  rule. 

A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1617.1     Purpose 

The  purpose  of  this  rule  is  to  prohibit 
involvement  by  LSC  recipients  in  class 
actions. 

Section  1617.2    Definitions 

The  definition  of  "class  action"  is 
revised  to  include  only  the  nature  of  a 
class  action.  The  prior  definition  also 
reached  the  issue  of  types  of 
involvement  in  a  class  action,  including 
involvement  in  various  stages  of  a  class 
action.  Those  issues  are  now  included 
in  the  definition  of  "initiating  or 
participating  in  a  class  action." 

The  definition  of  "class  action"  defers 
to  widely  accepted  Federal  and  local 
court  rules  and  statutory  definitions. 
Thus,  a  class  action  for  the  piuposes  of 
this  part  is  a  "class  action"  pursuant  to 
Rule  23  of  the  Federal  Rules  of  Civil 
Procedure  or  the  comparable  State 
statute  or  rule  of  civil  procedure 


41964       Federal  Register  /  Vol.  61,  No.  157  /  Tuesday,  August  13,  1996  /  Rules  and  Regulations 


ISS 


UMI 


goveminR  the  action  in  the  court  where 
it  is  filed. 

initiating  or  participating  in  any 
class  action"  is  defined  to  clarify  that  all 
types  of  involvement  are  prohibited  at 
various  stages  of  a  class  action  prior  to 
ar.  order  granting  relief.  Recipients  may 
not  initiate  a  class  action  or  participate 
in  one  initiated  by  others,  either  at  the 
trial  or  appellate  level.  Nor  may 
recipients  continue  involvement  in  a 
case  already  begun  that  is  later  certified 
or  otherwise  determined  by  the  court, 
sua  sponte  or  on  a  motion  by  a  party, 
to  be  a  class  action.  In  addition, 
recipients  may  not  act  as  amicus  curiae 
or  co-counsel  in  a  class  action  or 
intervene  in  a  class  action  on  behalf  of 
individual  clients  who  seek  to  withdraw 
from,  intervene  m,  opt  out  of,  modify, 
or  challenge  the  adequacy  of  the 
representation  of  a  class.  Finally, 
recipients  may  not  represent  defendants 
in  a  class  action 

Certain  situatio.ns  are  not  within  the 
definition  and  are  thus  not  prohibited 
by  this  rule.  For  example,  recipients 
mav  advise  clients  about  the  pendency 
of  a  class  action  or  its  effect  on  the 
client  and  what  the  client  would  need 
to  do  to  benefit  from  the  case.  Other 
actions  related  to  a  class  action  are  also 
not  included,  but  only  because  they 
involve  actions  taken  after  liability,  if 
any.  has  been  determined  and  an  order 
of  relief  has  been  entered.  Accordingly, 
recipients  may  be  involved  in  non- 
aJverrahai  .monitoring  of  an  order 
granting  relief  or  representation  of  an 
individual  client  seeking  the  benefit  of 
the  order,  provided  that  any  such 
involvement  is  only  on  behalf  of  an 
individual  client  and  does  not  involve 
representation  of  an  entire  class.  In 
addition,  if  the  class  action  resimies  its 
adversarial  nature  for  any  reason, 
recipients  would  need  to  attempt 
withdrawal  in  order  to  avoid 
pa.mcioatmg  m  a  class  action. 

Finally  a  class  action  would  not 
include  other  forms  of  action,  even  if 
they  result  in  relief  that  benefits 
numbers  of  clients  or  resolves  issues 
that  affect  others  in  addition  to  the 
client,  provided  that  the  case  is  not  also 
a  class  action  as  defined  by  this  rule. 
For  example,  this  rule  does  not  apply  to 
mandamus  or  to  injunctive  or 
declaratory  reUef  actions,  unless  such 
actions  are  filed  or  certified  as  class 
actions 

The  Ciommittee  especially  seeks 
com.:nents  from  recipients  factually 
describing  other  situations  which 
recipients  consider  to  be  outside  the 
prohibition  on  initiating  or  participating 
in  a  class  action  that  should  be 
described  in  the  language  of  the  rule 
itself. 


Section  1617.3    Prohibition 

This  section  prohibits  LSC  recipients 
from  initiating  or  participating  in  any 
class  action. 

Section  1617.4 
Procedures 


Recipient  Policies  and 


This  section  requires  recipients  to 
adopt  written  policies  and  procedures  to 
guide  the  recipient's  staff  in  ensuring 
compliance  with  this  rule. 

List  ofSablects  in  45  CFR  Part  1617 

Grant  Programs — law,  Legal  services. 

For  reasons  set  out  in  the  preamble, 
LSC  revises  45  CFR  part  1617  to  read  as 
follows: 

PART  1617— CLASS  ACTIONS 

Sec 

1617.1  Purpose. 

1617.2  Definitions. 

1617.3  Prohibition. 

1617.4  Recipient  policies  and  procedures. 
Authority:  29  U.S.C  2996e{d)(S);  110  Stat. 

1321  (1996). 

§1617.1     Purpose. 

This  part  is  intended  to  ensure  that 
LSC  recipients  do  not  initiate  or 
participate  in  class  actions. 

§1617J!    Definitions. 

(a)  C7ass  action  means  a  lawsuit  filed 
as,  or  otherwise  declared  by  the  court 
having  iurisdiction  over  the  case  to  be 

a  class  action  pursiiant  to  Rule  23  of  the 
Federal  Rules  of  Civil  Procedure  or  the 
comparable  State  statute  or  rule  of  civil 
procedure  applicable  in  the  court  in 
which  the  action  is  filed. 

(b)  Initiating  or  participating  in  any 
class  action  means  any  involvement  at 
any  stage  of  a  class  action  prior  to  an 
order  granting  relief,  including  acting  as 
amicus  curiae,  co-counsel  or  providing 
legal  assistance  to  an  individual  client 
who  seeks  to  withdraw  from,  intervene 
in,  opt  out  of,  modify,  or  challenge  the 
adequacy  of  the  representation  of  a 
class.  It  does  not  include  non- 
adversarial  monitoring  of  an  order 
granting  relief  or  individual 
representation  of  a  client  seeking  to 
obtain  the  benefit  of  relief  ordered  by 
the  court. 

f  1617.3    Prohibition. 

Redpients  are  prohibited  from 
initiating  or  participating  in  any  class 
action. 

$  1617.4    Recipient  polictes  and 
procedures. 

Each  recipient  shall  adopt  written 
poUcies  and  procedures  to  guide  its  staff 
in  complying  with  this  part. 


Dated:  -August  6.  1996. 
Victor  M.  Fortune. 

General  Counsel. 

[FR  Doc.  96-20415  Filed  8-12-96;  8:45  am] 
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45  CFR  Part  1632 
Redistricting 

AGENCY;  Legal  Services  Corporation. 
action:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  completely 

revises  the  Le^al  Services  Corporation's 
("LSC"  or  "Corporation")  regulation  on 
redistricting  to  implement  a  new 
restriction  contained  in  the 
Corporations  FY  199fi  appropriations 
act.  which  extends  the  rule  s  prohibition 
on  redistricting  activities  to  funds 
formerly  unrestricted.  Although  this 
rule  is  effective  upon  publication,  the 
Corporation  solicits  public  comment  on 
the  interim  rule  in  anticipation  of 
adoption  of  a  final  rule  at  a  later  time.  . 
DATES:  This  interim  rule  is  effective  on 
August  13,  1996.  Comments  must  be 
submitted  on  or  before  September  12, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Ser\'iccs  Corporation, 
750  First  Street,  NE,  11th  Floor, 
Washington.  EX:  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortune,  General  Counsel,  at 
(202]  536-8910 
SUPPLEMENTARY  INFORMATION:  The  LSC 

regulation  on  redistricting  that  is 
revised  by  this  interim  rule  allowed 
recipients  to  use  some  non-LSC  funds 

on  redistricting  activities  Section 
504(a)(1)  of  the  Corporation's  Fiscal 
Year  1996  appropriations  act.  Public 
Lav  104-134.  110  Stat.  1321  (1996), 
prohibits  the  Corporation  from 
providing  financial  assistance  to  any 
person  or  entity  ("recipient")  that  makes 
available  any  funds,  personnel  or 
equipment  for  use  in  advocating  or 
opposing  any  plan,  proposal  or 
litieation  that  is  intended  to  or  has  the 
effect  of  altering,  revising  or 
reapportioning  a  legislative,  judicial  or 
elective  district  at  any  level  of 
government,  including  influencing  the 
timing  or  manner  of  the  taking  of  a 
census.  This  legislative  restriction 
prohibits  recipient  involvement  in 
redistricting  activities,  regardless  of  the 
source  of  funds  used  for  such  activities. 
On  May  19,  1996,  the  Operations  and 
Regulations  Comm.ittee  ("Committee") 
of  the  Corporation  s  Board  of  Directors 
("Board")  requested  LSC  staff  to  prepare 
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an  interim  rule  to  implement  the  new 
restriction  on  redistricting  activities. 
The  Committee  held  hearings  on  staff 
proposals  on  July  8  and  19,  and  the 
Board  adopted  this  interim  rule  on  July 
20  for  publication  in  the  Federal 
Register.  The  Committee  recommended 
and  the  Board  agreed  to  publish  this 
rule  as  an  interim  rule.  An  interim  rule 
is  necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  legislation  which  is 
already  effective  and  which  carries 
strong  penalties  for  noncompliance. 
Because  of  the  great  need  for  guidance 
on  how  to  comply  with  substantially 
revised  legislative  requirements,  prior 
notice  and  public  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b)(3)(B)  and  553(d)(3). 
Accordingly,  this  rule  is  effective  upon 
publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  rule  for  review 
and  consideration  by  the  Committee  and 
Board.  The  Committee  intends  to  hold 
pubUc  hearings  to  discuss  written 
comments  received  by  the  Corporation 
and  to  hear  oral  comments.  It  is 
anticipated  that  a  find  rule  will  be 
issued  which  will  supersede  this 
interim  rule. 

A  section  by  section  discussion  of  the 
interim  rule  is  provided  below. 

Section  1632.1     Purpose 

The  purpose  section  has  been  revised 
to  reflect  an  intent  to  implement  the 
new  statutory  restrictions  on 
involvement  of  LSC  recipients  in 
redistricting  activities.  The  prior  rule 
was  not  based  on  any  express  statutory 
restriction,  but  on  policies  adopted  by  a 
former  board  of  directors. 

Section  1632.2    Definitions 

Section  1632.2  is  amended  by  revising 
the  definition  of  "redistricting"  and 
adding  paragraph  designations  to  the 
definitions.  The  change  to  the  definition 
is  not  substantive  and  the  revisions  are 
only  intended  to  track  more  closely  the 
statutory  restriction  contained  in  the 
Corporation's  FY  1996  appropriations 
act. 

Section  1632.3    Prohibition 

The  prohibition  in  paragraph  (a)  has 
been  revised  to  track  the  statutory 
restriction  in  the  Corporation's 
appropriations  act.  Also,  some  language 
which  simply  restates  the  definition  of 
redistricting  has  been  deleted  since  its 
repetition  is  confusing  and  unnecessary. 
Paragraph  (b)  clarifies  that  not  all 
litigation  brought  under  the  Voting 
Rights  Act  of  1965  is  prohibited.  Only 
htigation  which  involves  redistricting 


activities  as  defined  by  this  rule  is 
prohibited.  This  provision  was  set  out 
in  §  1632.4(a)  of  the  prior  rule. 

Section  1632.4    Recipient  Policies 

Section  1632.4  requires  recipients  to 
adopt  written  policies  to  implement  the 
requirements  of  this  part. 

Miscellaneous  Changes 

All  provisions  of  the  prior  §  1632.4  on 
permissible  activity  have  been  deleted. 
Paragraph  (a)  of  the  prior  rule,  on 
litigation  brought  under  the  Voting 
Rights  Act,  has  been  moved  and  is  now 
included  in  §  1632.3.  Paragraph  (b)  of 
the  prior  rule  was  deleted  because  it 
was  contrary  to  current  law  and  it 
would  have  allowed  a  recipient  to  use 
some  non-LSC  funds  for  redistricting 
activities.  Such  use  of  non-LSC  funds  is 
now  prohibited  by  this  interim  rule  as 
required  by  LSC's  appropriations  act. 
Finally,  paragraphs  (c)  and  (d)  in  the 
prior  rule  were  deleted  because  they 
simply  restate  law  thatjs  already 
reflected  in  other  regulations. 

List  of  Subjects  in  45  CFR  Part  1632 

Grant  programs-law.  Legal  services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  pari  1632  is  revised  to  read  as 
follows. 

PART  1632— REDISTRICTING 

Sec. 

1632.1  Purpose. 

1632.2  Definitions. 

1632.3  Prohibition. 

1632.4  Recipient  pohcies. 

Authority:  42  U.S.C.  2996e(b)(l)(A); 
2996f(a)(2)(C):  2996f[a)(3);  2996(g)(e);  110 
Stat.  1321(1996). 

§1632.1     Purpose. 

This  part  is  intended  to  ensure  that 
recipients  do  not  engage  in  redistricting 
activities. 

§1632.2     Oefmitions 

(a)  Advocating  or  opposing  any  plan 
means  any  effort,  whether  by  request  or 
otherwise,  even  if  of  a  neutral  nature,  to 
revise  a  legislative,  judicial,  or  elective 
district  at  any  level  of  government. 

(b)  Recipient  means  any  grantee  or 
contractor  receiving  funds  made 
available  by  the  Corporation  under 
section  1006(a)(1)  or  1006(a)(3)  of  the 
LSC  Act.  For  the  purposes  of  this  part, 
"recipient"  includes  subrecipient  and 
employees  of  recipients  and 
subrecipients. 

(c)  Redistricting  means  any  effort, 
directly  or  indirectly,  that  is  intended  to 
or  would  have  the  effect  of  altering, 
revising,  or  reapportioning  a  legislative, 
judicial,  or  elective  district  at  any  level 
of  government,  including  influencing 


the  timing  or  manner  of  the  taking  of  a 
census. 

§1632.3    Prohibition. 

(a)  Neither  the  Corporation  nor  any 
recipient  shall  make  available  any 
funds,  personnel,  or  equipment  for  use 
in  advocating  or  opposing  any  plan  or 
proposal,  or  represent  any  party  or 
participate  in  any  other  way  in 
litigation,  related  to  redistricting. 

(b)  This  part  does  not  prohibit  any 
litigation  brought  by  a  recipient  under 
the  Voting  Rights  Act  of  1965,  as 
amended,  42  U.S.C.  1971  et  seq., 
provided  such  Utigation  does  not 
involve  redistricting. 

§  1 632.4    Recipient  pel  ictes. 

Each  recipient  shall  adopt  written 
pohcies  to  implement  the  requirements 
of  this  part. 

Dated:  August  6,  1996. 
Victor  M.  Fortuno, 
General  Counsel. 

[PR  Doc.  96-20416  Filed  8-12-96;  8:45  am] 
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Resinction  on  Represe'-tation  in 

Certain  Evictic^  p-ocee<3i^as 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUIMMARY:  This  interim  rule  revises  the 
Legal  Services  Corporation's  ("LSC"  or 
"Corporation")  regulation  that  prohibits 
recipients  from  using  LSC  funds  to 
provide  representation  in  public 
housing  eviction  proceedings  of  persons 
engaged  in  certain  illegal  drug  activity. 
The  revisions  are  intended  to  extend  the 
prohibition  to  a  recipient's  non-LSC 
funds.  Although  this  rule  is  effective 
upon  publication,  the  Corporation  also 
solicits  public  comment  in  anticipation 
of  adoption  of  a  final  rule  at  a  later  time. 
DATES:  This  interim  rule  is  effective  on 
August  13,  1996.  Comments  must  be 
submitted  on  or  before  September  12, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street,  NE,  11th  Floor. 
Washington.  DC  20002-4250. 
FOR  FURTHER  INFORI^ATION  CONTACT: 
Victor  M.  Fortuno.  General  Counsel,  at 
(202) 336-8910. 

SUPPLEiyiENTARY  INFORmaiOn:  The  Legal 
Services  Corporation's  ("LSC"  or 
"Corporation")  regulation,  45  CFR  Part 
1633,  which  is  revised  by  this  interim 
rule,  prohibited  involvement  by 
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recipients  in  certain  eviction 
proceedings  but  only  applied  when  the 
prohibited  activity  was  supported  with 
LSC  funds.  Section  504(a)(17)  of  the 
Corporation's  Fiscal  Year  1996 
appropriations  act.  Public  Law  104-134. 
110  Stat.  1321  (1996).  extends  the 
prohibition  to  a  recipient's  non-LSC 
funds.  Accordingly,  the  purpose  and 
prohibition  sections  of  the  prior  rule 
have  been  revised  in  this  interim  rule  to 
implement  the  new  statutory  restriction. 
However,  the  entire  rule  is  reprinted  as 
revised.  For  discussion  of  those 
provisions  of  the  rule  that  have  not  been 
revised,  see  60  FR  48950  (September  21, 
1995). 

On  May  19, 1996,  the  Operations  and 
Regulations  Committee  ("Comnriittee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  LSC  staff  to  prepare  an 
interim  rule  to  implement  the  new 
restriction.  The  Committee  held 
hearings  on  staff  proposals  on  July  9  and 
19,  and  the  Board  adopted  this  interim 
rule  on  July  20  for  publication  in  the 
Federal  Register.  The  Committee 
recommended  and  the  Board  agreed  to 
publish  this  rule  as  an  interim  rule.  An 
interim  rule  is  necessary  in  order  to 
provide  prompt  and  critically  necessary 
guidance  to  LSC  recipients  on 
legislation  which  is  already  effective 
and  which  carries  strong  penalties  for 
noncompHance.  Because  of  the  great 
need  for  guidance  on  how  to  comply 
with  substantially  revised  legislative 
requirements,  prior  notice  and  public 
comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3).  Accordingly,  this  rule  is 
effective  upon  publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  rule  for  review 
and  consideration  by  the  Committee  and 
Board.  The  Committee  intends  to  hold 
public  hearings  to  discuss  written 
comments  received  by  the  Corporation 
and  to  hear  oral  comments.  It  is 
anticipated  that  a  final  rule  will  be 
issued  which  will  supersede  this 
interim  rule. 

After  the  LSC  Board  initially  adopted 
part  1633,  the  United  States  Ctepartment 
of  Housing  and  Urban  Development 
("HUD")  announced,  in  March  1996,  its 
"One  Strike  and  You're  Out"  policy  for 
public  housing.  Several  elements  of  that 
policy  affect  drug-related  evictions  from 
public  housing  and  bear  consideration 
by  recipients.  One  element  of  the  policy 
requires  public  housing  authorities 
(PHAs)  to  include  in  each  tenant's  lease 
provisions  holding  the  leaseholder 
responsible  for  the  actions  of  all 
members  of  the  household  and  guests. 
Another  authorizes  eviction  for  all  drug- 
related  activity  whether  on  or  off 


premises.  Section  504  (a)(17)  of  Public 
Law  104-134, 110  Stat.  1321,  the 
Corporation's  FY  1996  appropriations 
act,  expressly  prohibits  representation 
by  LSC  recipients  in  any  eviction 
proceeding  on  behalf  of  a  person 
charged  vtath  the  illegal  sale  or 
distribution  of  a  controlled  substance, 
and  then  only  if  the  illegal  drug  activity 
threatens  the  health  or  safety  of  another 
tenant  or  employee  of  the  public 
housing  agency.  This  interim  rule 
generally  adheres  to  the  specific 
provisions  of  the  appropriations  act,  but 
LSC  particularly  solicits  comments  on 
the  proper  role  for  recipients  in  light  of 
the  somewhat  differing  policy  position 
of  HUD. 

In  general,  the  revisions  to  part  1633 
implement  section  504(a)(17)  of  the 
Corporation's  appropriations  act  which 
prohibits  the  Corporation  from 
providing  funds  to  recipients  that 
defend,  in  public  housing  eviction 
proceedings,  persons  who  have  been 
charged  with  the  illegal  sale  or 
distribution  of  a  controlled  substance, 
regardless  of  the  source  of  the  funds 
used  to  pay  for  the  representation. 
Accordingly,  revisions  have  been  made 
to  the  rule's  "purpose"  and 
"prohibition"  sections.  The  entire  rule 
is  reprinted  as  revised. 

List  of  Subjects  in  45  CFR  part  1633 

Grant  programs-law.  Legal  services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  part  1633  is  revised  to  read  as 
follows: 

PART  1633— RESTRiCTJON  ON 
REPRESENTATION  IN  CERTAIN 
EVICTION  PROCEEDINGS 

Sec. 

1633.1  Purpose. 

1633.2  Definitions. 

1633.3  Prohibition. 

1633.4  Recipient  policies,  procedures  and 
recordkeeping. 

Authority:  42  U.S.C.§§  2996e(a). 
2996e(b)(l)(A),  2996f(a)(2)(C),  2996f(a)(3), 
2996g(e);  110  Stat.  1321  (1996). 

§1633.1    Purpose. 

This  part  is  designed  to  ensure  that  in 
certain  public  housing  eviction 
proceedings  recipients  refrain  from 
defending  persons  charged  with  or 
convicted  of  illegal  drug  activities. 

§1633.2    Definitions. 

(a)  Controlled  substance  has  the 
meaning  given  that  term  in  §  102  of  the 
Controlled  Substances  Act  (21  U.S.C. 
802); 

(b)  Public  housing  project  and  public 
housing  agency  have  the  meanings 
given  those  terms  in  §  3  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437a); 


UMI 


(c)  A  person  has  been  charged  with 
engaging  in  illegal  drug  activities  if  a 
criminal  proceeding  has  been  instituted 
against  such  person  by  a  governmental 
entity  with  authority  to  initiate  such 
proceeding  and  such  proceeding  is 
pending. 

§1633.3     Prohibition. 

Recipients  are  prohibited  from 
defending  any  person  in  a  proceeding  to 
evict  that  person  from  a  public  housing 
project  if: 

(a)  The  person  has  been  charged  with 
or,  within  one  year  prior  to  the  date 
when  services  are  requested  from  a 
recipient,  has  been  convicted  of  the 
illegal  sale  or  distribution  of  a 
controlled  substance;  and 

(b)  The  eviction  proceeding  is  brought 
by  a  public  housing  agency  on  the  basis 
that  the  illegal  drug  activity  for  which 
the  person  has  been  charged  or  for 
which  the  person  has  been  convicted 
did  or  does  now  threaten  the  health  or 
safety  of  other  tenants  residing  in  the 
public  housing  project  or  employees  of 
the  public  housing  agency. 

§  1633  4    Recipient  policies,  procedures 
and  recordkeeping. 

Each  recipient  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  wdth  this  part  and  shall 
maintain  records  sufficient  to  document 
the  recipient's  compliance  with  this 
part. 

Dated:  August  6, 1996. 
Victor  M.  Fortune, 

General  Counsel. 

IFR  Dot..  96-20417  Filed  8-12-96;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[Gen.  Docket  86-285,  FCC  96-332] 

Schedule  of  Application  Fees 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has 
amended  its  Schedule  of  Application 
Fees  to  adjust  the  fees  for  processing 
applications  and  other  filings.  Section 
8(b)  of  the  Communications  Act  requires 
the  Commission  to  adjust  its  application 
fees  every  two  years  after  October  1 , 
1991  to  reflect  the  net  change  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  (CPI-U).  The  increased  fees 
reflect  the  net  change  in  the  CPI-U  of 
21.5  percent,  calculated  from  December 
1989  to  September  1995. 
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EFFECTjVE  DATE:  September  12,  1996. 

FOB  P'JPTHEP  INFORMATION  0ON'4C': 

Regina  Dorsey  or  Claudette  Pride, 
Billings  &  Collections  Branch,  Office  of 
Managing  Director  at  (202)  41&-1995. 

SUPPLEMEN'APv  iNFORMA'iOK 

Adopted:  August  7,  1996 
Released;  August  7, 1996 

1.  By  this  action,  the  Commission 
amends  its  Schedule  of  Application 
Fees,  47  CFR  1.1102  through  1.1107  to 
adjust  the  fees  for  processing 
applications  and  other  filings.  Section 
8(b)  of  the  Communications  Act,  as 
amended,  requires  that  the  Commission 
review  and  adjust  its  application  fees 
every  two  years  after  October  1, 1991 
(47  U.S.C.  158(b)).  The  adjusted  or 


increased  fees  reflect  the  net  change  in 
the  Consumer  Price  Index  for  all  Urban 
Consumers  (CPU-U)  of  21.5  percent, 
calculated  from  December  1989  to 
September  1995.  The  adjustments  made 
to  the  fee  schedule  comport  with  the 
statutory  formula  set  forth  in  Section 
8(b).  Consistent  with  Section  8(b),  the 
Commission  transmitted  to  Congress  a 
90-day  advance  notification  of  the  fee 
adjustments  on  Jime  11,  1996.  If 
Congress  interposes  no  objection  to  the 
proposed  increases  within  the  90  day 
period,  the  new  fees  will  become 
effective  as  set  forth  below. 

2.  Accordingly,  it  is  ordered,  that  the 
Schedule  of  Application  Fees,  47  CFR 
Section  1.1102  through  1.1107  is 
amended  as  set  forth  below,  effective  on 
September  12, 1996. 


List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

47  CFR  Part  1  is  amended  as  follows: 


'^  *^  f    ■  ■      *^  '*^,  ^  ': 


'OE  AND 


1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  503(b)(5);  5 
U.S.C.  552  and  21  U.S.C.  853a,  unless 
otherwise  noted. 

Section  1.1102  is  revised  to  read  as 
follows: 


;2     Scneduie  o'  cnarges  for  applications  anc  otner 


-le  wireiesi  teiecorsv-nunteations  services. 


Action 


1 .  Marine  Coast  Radio  Service: 
a.  New,  Renewal 


b.  Modification,  Assignment,  Nonprofit, 
(CMRS)  Putjiic  Coast/New,  Modification, 
Renewal. 

c.  Automated  Renewal  

2.  Aviation  Ground  Radio  Service: 

a.  New,  Renewal  

b.  Modification,  Assignment,  Nonprofit 

c.  Automated  Renewal  „ 

3.  Ship  Radio  Service: 

a.  New,  Renewal 

b.  Modification,  Nonprofit 


c.  Exemption  from  Ship  Station  Require- 
ment 

d.  Automated  Renewal  

4.  Aircraft  Radio  Service:. 

a.  Ne\^,  Renewal  „ 

b.  Modificatior   '-ijoarofil 

c.  Auto^natecf  f'enewal  „.„ 


5.  P^'vate  -.operational  rueo  Microwave  "-sadto 

Spr.i.';~fi 


FCC  Fomi  No. 


503 


503 


452R 


406 


406 


Fee 
anxxint 


452R 


506 


506 


820 


405B 


404 


404 


40SB 


105 

90 

105 

105 

90 

105 

75 

45 

130 

75 

75 
45 
75 


Payment 
type 
code 


PBMR 
PBMM 
PBMR 

PBVR 
PBVM 
PBVR 

PASR 
PASM 
PDWM 
PASR 

PAAR 
PAAM 
PAAR 


Address 


Federal  Convnunicattons  Commission,  Manne 
Coast  Service,  P.O.  Box  358265,  Pittsburgh, 
PA  15251-5265. 

Federal  Communications  Commission,  Marine 
Coast  Service,  P.O.  Box  358770,  Pittsburgh, 
PA  15251-5770. 

Federjil  Communications  Commission,  Maririe 
Coast  Renewal,  P.O.  Box  358270,  Pitts- 
burgh, PA  15251-5270. 

Federal  Commur«cations  Commission,  Aviation 
Ground  Service,  P.O.  Box  358260,  Pitts- 
burgh, PA  15251-6260. 

Federal  Communications  Commission.  Aviation 
Ground  Service,  P.O.  Box  358765,  Pitts- 
burgh, PA  15251-5765. 

Federal  Communications  Commission,  Aviation 
Ground  Rertewal,  P.O.  Box  358270,  Pitts- 
burgh, PA  15251-5270. 

Federal    Corrvrxmications    Commission,    Ship 

Radio  Service,  P.O.  Box  358275,  Pittsburgh, 

PA  15251-5275. 
Federal    Communications    Commission.    Ship 

Radio  Service,  P.O.  Box  358775,  Pittsburgh, 

PA  15251-5775. 
Federal  Communications  Corrvmssion,  Waiver 

Requests,  P.O.  Box  358300,  Pittsburgh,  PA 

15251-5300. 
Federal  Communications  Commission.  Mame 

Ship  Renewal,  P.O.  Box  358290,  Pittsburgh. 

PA  15251-5290. 

Federal  Communications  Commission,  Aircraft 
Radio  Service,  P.O.  Box  358280,  Pittsburgh, 
PA  15251-5280. 

Federal  Communications  Comnvssion,  Aircraft 
Radio  Service,  P.O.  Box  358780,  Pittsburgh. 
PA  15251-5780. 

Federal  Cocnmurucations  Commission.  Aviation 
Aircraft  Renewal,  P.O.  Box  358290,  Pitts- 
burgh. PA  15251-5290. 
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Fee 
amount 

Payment 

Action 

FCC  Fomi  No. 

type 
code 

Adaress 

a  New  Renewal  _ 

402  

225 

PEOR 

Federal  Communications  Commission.  Oper- 

ational Fixed  Microwave  Service,  P.O.  Box 

358250.  PittsDurgr.  pa  '525 '-5250 

c  Mooificaiiof>,  Assignment,  Nonprofit 

402  

190 

PEOM 

Federal  Communications    Con-.mission,   Oper- 
ationa!  ^  xec  MiCfcwave  S^^i'vice.  P  0,  Box 
3,58760   P-ttsDurqr    Pi  '  525  • -5760, 

c  AutcrT-,a:€;i:;  Renewal  _ 

402R - 

225 

PEOR 

Federal    '^.jfrf^unicationj    Comrnission.   Oper- 
ational  f^'xea   Microwave   Servce   Renewal, 
P.O.    Be    J58255,    p-ttsDurgr.    pa    -525^- 
5255. 

6.  ^anc  MoD'ie  r^adio  Services: 

a.  Land  Transportation  Services; 

(1)  New  Renewal  Reinstatement  

600  _.. 

60 

PALfi 

Federa     Communications    Comr^.-.shior     .and 
Transportation  Services.  P.O.  Bc»   3582  5. 
Pittsburgn,  PA  15261-6215. 

(2)    Modification,    Assignment,    Norv 

600  

46 

PALM 

Federal    Conranunications  Commissc-     ^axj 

DfOf'' 

Transportation  Seortces,  P.O    Bo  358730, 

f 

Pittsburgh.  PA  15251-5730 

b.  Business  Radio  Service: 

(1)  (PMRS)  New,  Renewal,  Reinstate- 

600   „... 

60 

PALP 

'^ederal    Cornmunica'ions    Gommission,    Busi- 

ment. 

'less  Radio  Ser/ice   P.O.  Box  358220,  Pitts- 
burgh, PA  15251-5520. 

(2)    Modification,    Assignment,    Norv 
profit,  and  (CMRS)  New,  Renewal, 

600,  490  

45 

PALM 

Federal   Communications   Commissior.    Busi- 

ness Radio  Service,  P.O.  Box  358735,  Pitts- 

Reinstatement. 

burgh.  PA  15251-6735. 

c.  Other  Industrial  Services: 

(1 )  New,  Renewal,  Reinstatement  

600 ; 

60 

PALR 

Federal  Communications  Commission,   Other 
Industrial  Sennces,  P.O.  Box  358225,  Pitts- 
burgh, PA  15251-5225. 

(2)    Modfication,    Assignment,    Non- 

600  

45 

PALM 

Federal   Communications  Commission,  Other 

pi  ufit 

Industrial  Services,  P.O.  Box  358740,  Pitts- 
burgh, PA  15251-5740. 

d.  800  Megahertz  Services: 

(1)  (PMRS)  New,  Renewal,  Reinstate- 

600   

80 

PALS 

Federal    Communications    Commission.    800 

ment 

Megahertz  Sen/ices,  P.O.  Box  358235,  Pitts- 
burgh, PA  15251-5235. 

(2)    Modificabon,    Assignment,    Non- 

600. 490  

45 

PALM 

Federal    Communications    Commission,    800 

profit  and  (CMRS)  New,   Renewal 

Megahertz  Services.  P.O.  Box  358750,  Pitts- 

Reinstatement. 

. 

burgh,  PA  15251-5750. 

e.  900  Megahertz  Service: 

(1)  (PMRS)  New,  Renewal,  Reinstate- 

600  

80 

PALS 

Federal    Communications    Commission,    900 

ment. 

Megahertz  Services,  P.O.  Box  358240,  Pitts- 
burgh. PA  15251-5240. 

(2)    Modification,    Assignment,    Non- 

600. 490  

45 

PALM 

Federal    Communications    Commission,    900 

profit  and  (CMRS)  New,  Renewal, 

Megahertz  Services,  P.O.  Box  358755,  Pitts- 

Reinstatement. 

burflh.  PA  15251-5755. 

f.  470-512  Megahertz  Service: 

(1)  (PMRS)  New.  Renewal,  Reinstate- 

600  

80 

PALS 

Federal    Communications   Commission,   470- 

ment. 

512  Megahertz  Service,  P.O.  Box  358810, 
Pittsburgh,  PA  15251-5810. 

(2)    Modification,    Assignment,    Non- 

600, 490  

45 

PALM 

Federal   Communications   Commission,   470- 

profit  and  (CMRS)  New,  Renewal, 

512  Megahertz  Service.  P.O.  Box  358815, 

Reinstatement 

■    - 

Pittsburgh,  PA  15251-5815.                                        i 

g.  220  Megahertz  Sen/ice  (Local): 

(1)  (PMRS)  New,  Renewal,  Reinstate- 

600  _.....?:.... 

80 

PALS 

Federal    Communications    Commission,    200 

ment 

Megahertz     Sen/ice     (LocaO,     P.O.     Box 
358360,  Pittsburgh,  PA  15251-5360. 

(2)    Modification,    Assignment,    Norv 

600.  490  

45 

PALM 

Federal    Communications    Commission,    220 

profit  and  (CMRS)  New,  Renewal, 

Megahertz     Service     (Local),     P.O.     Box 

Reinstatement. 

358790,  Pittsburgh,  PA  15251-5790. 

h.  220  Megahertz  Service  (Nationwide): 

■ 

(1)  (PMRS)  New,  Renewal.  Reinstate- 

600   

115 

PALT 

Federal    Communications    Commission,    220 

ment 

Megahertz  Sen/ice  (Nationwide),  P.O.  Box 
358820,  Pittsburgh   PA  15261-6820. 

(2)    Modification,    Assignment    Norv 

600.  490  

45 

PALM 

Federal    Communications    Commission,    220 

profit  and  (CMRS)  New,  Renewal. 

Megahertz  Service  (Nationwide),  P.O.  Box 

Reinstatement 

358825,  Pittsburgh,  PA  15251-5825. 

i.  BUS,  01,  LT,  GMRS,  470-512,  800.  900, 

574Ry405A  

45 

PALM 

Federal  Communications  Commission,  574R/ 

220  (Local),  220  (Nationwide)-  Nonprofit 

406A  Station  Renewal,   P.O.  Bex   358245, 

Renewal;  and  PS/SE  (for  profit). 

* 

Pittsburgh,  PA  1525: -5245. 
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Action 

j.  BUS.  01,  LT,  GMRS,  Renewal 

k.  IVDS  Renewal  (Nonprofit)  _ 

I.  IVDS  Renewal  

m.  220  (Nationwide)  Renewal  

n    470-512,  800,  900,  220  (Local)   Re- 

7.  Finders  Preference  

8.  STA  (Common  Carrier): 

a.  Point-to-Point  Mircowave  

b.  Local  Television  Transmission  

9.  STA  (Common  Canier): 

a.  Digital  Electronic  Message 

10.  STA  (BAPS) 

11.  STA  (IVDS)  

12.  STA  (Coast) 

13.  STA  (Ground)  

14.  STA  (Microwave)  „ 

15.  STA  (LM,  GMRS)  .'. 

16.  Con-es.  (Duplicate)  

17.  Corres.  (Hearing) 

18.  Corres.  (Wait  Ust)  „ 


19.  Corres.   (Blanket  Renewal)  Land  Mobile 
(Nonprofit). 

20.  Corres.  (Blanket  Renewal)  IVDS  (Nonprofit) 


21.  Corres.    (Blanket    Renewal)    Microwave 
(Nonprofit). 

22.  Corres.  (Blanket  Renewal)  Ground  (Non- 
profit). 

23.  Corres.   (Blanket  Renewal)   Coast  (Non- 
profit). 


FCC  Form  No 
574R/405A  

574R/405A  

574R/405A  

574R/405A  

574R/405A  , 

159  &  Cooes 

159  &  Corres 

159  &  Corres 

159  &  Corres 

159  &  Corres 

159  &  Corres 

159  &  Con-es 

159  &  Con-es 

159  &  Corres 

159  &  Con-es 

159  &  Con-es 

159  &  Corres 

159  &  Corres 

159  &  Corres 

159  &  Corres 

159  &  Corres 

159  &  Corres 

159&ConBS 


Fee 
amount 


60 

45 

115 

115 

80 

130 

90 
90 

90 

125 
45 
125 
125 
45 
45 
45 


Payment 
type 
code 


PALR 
PAIM 
PAIR 
PALT 
PALS 
PDXM 

CEP 
CEP 

CEL 

MGA 

PAIM 

PCMM 

PCVM 

PAOM 

PALM 

PADM 


Address 


215 

PFHM 

45 

PAWM 

45 

PALM 

45 

PAIM 

190 

PEOM 

90 

PBVM 

90 

PBMM 

Federal  Communications  Commisskxi,  574R/ 

405A  Station  Renewal,   P.O.  Box  358245, 

Prttstxjrgh,  PA  15251-5245. 
Federal  Communications  Commission,  574R/ 

405A  Station   Renewal,  P.O.  Box  358245, 

Pittsburgh,  PA  15251-5245. 
Federal  Communkatons  Commisskxi,  574R/ 

405A  Statkjn  Renewal,  P.O.  Box  358245, 

Pittsburgh,  PA  15251-5245. 
Federal  Commurwcabons  Commisskxi,  574R/ 

405A  Statkjn  Renewal,   P.O.  Box  358245, 

Pittsburgh,  PA  15251-5245. 
Federal  Conrvnuneatkjns  Commisskxi,  574R/ 

405A  Station  Renewal,   P.O.  Box  358245, 

Pittsburgh,  PA  15251-5245. 
Federal  Communcations  Commisson,  Finders 

Preference,   P.O.   Box  358305,   Pittsburgh, 

PA  15251-5305. 

Federal  Commurucatkxis  Commissk)n,  Special 

Temporary    Authority,    P.O.    Box    358305, 

Pittsburgh,  PA  15251-5305. 
Federal  Communkations  Commission,  Special 

Temporary    Authority,    P.O.    Box    358305, 

Pittsixjrgh,  PA  15251-5305. 

Federal  Communkatkjns  Commisskxi,  Special 

Temporary    Authority,    P.O.    Box    358305, 

Pittsburgh,  PA  15251-5305. 
Federal  Communkatk)ns  Commisskxi,  Special 

Temporary    Auttxxity,    P.O.    Box    358305, 

Pittsburgh,  PA  15251-5305. 
Federal  Communications  Commissk?n,  Special 

Temporary    Authority,    P.O.    Box    358305, 

PittstXJrgh,  PA  15251-5305. 
Federal  Communkations  Commission,  Special 

Temporary    Authority,    P.O.    Box    358305. 

Pittsburgh,  PA  15251-5305. 
'Federal  Communrcations  Commission,  Special 

Temporary    Authority,    P.O.    Box    358305, 

Pittsburgh,  PA  15251-5306. 
Federal  Communcations  Commissk)n,  Special 

Temporary    Authority,    P.O.    Box    358305, 

Pittsburgh,  PA  15251-5305. 
Federal  Communcations  Commisskxi.  Special 

Temporary    Authority,    P.O.    Box    358305, 

Pittsburgh,  PA  15251-5305. 
Federal  Communications  Commisskjn,   Dupli- 
cate,   P.O.    Box    358305,    Pittsburgh,    PA 

15251-5305. 
Federal  Communications  Commission,   Hear- 
ing,    P.O.     Box    358305,     Pittsburgh,     PA 

15251-5305. 
Federal    Commurwcations    Commisskxi,    Wait 

Ust,     P.O.     Box    358305,    Pittsburgh,    PA 

15251-5305. 
Federal  Communkabons  Commission,  Blanket 

Renewal,  P.O.  Box  358305,  Pittsburgh,  PA 

15251-5305. 
Federal  Communkations  Commission,  Blanket 

Renewal,  P.O.  Box  358305,  Pittsburgh,  PA 

15251-6305. 
Federal  Communk:ations  Commission,  Blanket 

Renewal,  P.O.  Box  358305,  Pittsburgh,  PA 

15261-5305. 
Federal  Communcatwns  Commission,  Blanket 

Renewal.  P.O.  Box  358305.  Pittsburgh,  PA 

15251-5305. 
Federal  Communk:ations  Commisskxi,  Blanket 

Renewal,  P.O.  Box  358305,  Pittsburgh,  PA 

15261-5305. 
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Action 

FCC  Form  No. 

Fee 
amount 

Payment 

type 
code 

Address 

24.  Cofres.  (Blanket  Renewal)  Aircraft  (Norv 
profit). 

25.  Corres  tB^anKet  Renewal)  Ship  (Nonprofit) 

26    Cores    iBlanxei   -e-ewal)  BUS,  01.  LT, 
GMRS. 

/•    Cores     Blanket  P<^newaJ)  470-612,  800. 
28.  Corres  (BianKet  Renewal)  220  (Nationwide) 
?^   Corres  iBlarsKer  "^e".ewal)  IVDS 

159  4  Corres 

45 

45 

60 

80 

115 

115 

■» 

225 

105 

105 

75 

75 

190 

190 

45 

115 
45 

60 
45 

45 
45 

PAAM 

PASM 

PALR 

PALS 

PALT 

PAIR 

PEOR 

PBVR 

PBMR 

PAAR 

PASR 

CJPM 

CJLK^ 

MAAM 

PAIR 

PAIM 

PALR 

PALM 

PARR 
PACS 

federal  Communications  Commtssion.  Blanicet 

1 59  &  Corres 

159  &  Corres 

Renewal,  P  C    3o>   358305,  Pittsburgh,  PA 

'525' -5305 
Federai  Communications  Commission.,  Blanket 

Renewa;    P.O.  Box  358305    Pmstxjrgh,  PA 

1525^-5305. 
Federal  Communications  Commission,  Blanl<et 

159  &  Corres 

Renewal,  P.O    Bex  358305    ^ittsourah,  PA 
15251-5306 
Federal  Communications  Commission,  Blanket 

159  4  Corres 

159  4  Corres 

Renewal.  P.O    Box  35^305    R'nsDurqn    ^A 

•525' -5305. 
Feoeral  Communications  Ccmmission,  Blanket 

Renewal.  P  Q    Bex  358305    Pittsburgh,  PA 

15251-5305. 
Federal  Communications  Commission.  Blanket 

30  Corres  'Biarke'  °er"ewan  Microwave 

159  4  Corres 

Renewal    p  0    Box  358305    Pittsburgh    PA 
1525* -5305 
Federal  Communications  Commission    B  anket 

31.  Corres  iBIanKet  ^e^ew-ii:  jroorxl  ..„„... 

32.  Cones  (BianKel  "enewai)  Coast 

33  Corres  I'Blanket  ^fnev«al)  Aircraft „ 

M   Zees  "Blanke*  ^erewal)  Ship 

36.  Corres  (Btanket  Renevvai)  Common  Carrier 
3c   Corres   Blanker  -e^'ewai)  Commoo  Carrier 
3"  Cores  i  Blanket  "p>-'ewal)  BAPS  

159  4  Corres 

Renewal.  »  C,  Box  358305,  Pittsourqn,  PA 
'525^-5305 
Federai  Communications  Commission.  Blanket 

159  4  Corres 

Renewal.  PC    Bex  358305.  Pittsburgh,  PA 
1525- -5305 
Federal  Communications  Commission    Blanket 

159  4  Corres 

Renewal,  p  0    Box  358305.  Pittsburgh.  PA 
1525' -5305 
Federal  Communications  Commission,  Blanket 

1 59  4  Corres  ............. 

Renewal.   -0    Box  358305    Pittsburgh.  PA 
1525' -5306 
Federai  Communications  Commission.  Blanket 

159  4  Corres 

Renewal    PC    Box  358305.  P'ttsDurgh,  PA 
1525' -5305. 
Federal  Communications  Commission,  Blanket 

159  4  Corres 

Renewal.  ^  0    Bex  358305.  Pittsburgh.  PA 
15251-5305 
Federal  Communications  Commission    Blanket 

• 
159  4  Corres 

Renewal.   P  C    Box   358305.  Pittsburgh,  PA 
1525' -5306 
^^ederai  C-ommumcations  Commission,  Blanket 

38.  interactive  victeo  Data  Service: 

a.  New   "^e'ltewai  

574  

Renewal    Pa  Box  358305,  Pittsburgh.  PA 
1525' -5305 

^ederai    Comimunic^iticns    Commission,    inter- 

t)  McxJification  

574  

574  ... 

active  video  Data  Sen.'ice.  P  0   Box  358365, 
Pittsburgh.  PA  1525' -5365. 
Federal    Communications    Commission     mief- 

39,  General  MoCxie  Radio  Service: 

a  New   Renewal  

r;   Wodi'ication  „ 

^0     Comnercia.    -<acio   Operators    Restricted 

Radioteiepnone    Coerator    Permit   arxl    Re- 

sticteo    Radiotelephone    Operator    Permit 

iLimitec  use; 

a   New   

active  video  Data  Sen/ice   P  0  Box  368795, 
Pittsburgh,  PA  '525i-5795. 

Federai  Communications  Commission   General 

574 

753,  755  

Mobile    Radio    Service.    PC     Box    358230.    '           i 
Pittsburgh,  PA  '5251-5330,                                                ' 
Federai  Communications  Commission,  General 
Mobile    Radio    Service,    ^0     Box    358745,               j 
Pittsburgh,  PA  ■525' -5746                                              1 

■   i 

'i 

Fdderai     Communications     Commission.     Re-               i 

4  ■    Ccmmercia'  Radic  Cr^rators  Marine  Radio 
Ooe^ator   Perr-i*    CMDSS   Radio  Operator, 
GMDSS    Radio   Mamtainer,   GMDSS   Radio 
Ooerator  Maintainor.    First,    Second.    Third 
Cass  ^'adioteiegraph  Operator 
^   Renewal    .' _ 

756  

stncted  Permit,  P.O.  Box  358295.  Pittsburgh, 
PA  '526 '-5295. 

* 
Federal    Communicators   Commission.    Radio 

Operator   Permits,   P  0    3c >    368806,    Pitts-                ' 
tx-rqn   DA  '525'-5806 
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Action 

FCC  Form  No. 

Fee 
amount 

Payment 
type 
code 

Address 

42.  Transfer  of  Control  

703  490  ... . 

45 

190 

190 

190 

.      70 

.45 

70 

45 

70 

90 

190 
190 
190 
70 
45 
70 
45 
70 
90 

105 

45 

Various 

PATM 

CJP 
CJP 
CJP 
CCP 
CAP 
CCP 
CAP 
CCP 
CEP 

CJL 
CJL 
CJL 
CCL 
CAL 
CCL 
CAL 
CCL 
CEL 

MEA 
MAA 
Various 

Federal  Communications  Commission,  Trans- 
fer of  Control,  P.O.  Box  358310.  Pittsburgh, 
PA  15251-6805. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Domestic  Radk>,  P.O.  Box 
358680,  Pittsburgh.  PA  15251-5680. 

Federal  Communications  Commission,  Com- 
mon Camer  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-6680. 

Federal  Cofriftnjnications  Commission,  Com- 
mon Camer  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Com- 
mon Carrier  Domestic  Radio,  P.O.  Box 
358680.  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Com- 
mon Camer  Domestic  Radio,  P,0.  Box 
358680.  Pittsburgh,  PA  15251-6680. 

Federal  Communications  Commission,  Conv 
mon  Camer  Domestic  Radio,  P.O.  Box 
358680.  Pittsburgh,  PA  15251-5680. 

Federal  Communicatiorts  Commission,  Conv 
mon  Carrier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh.  PA  15251-5680. 

Federal  Communications  Commission,  Corrv 
mon  Carrier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Com- 
mon Canier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission.  Com- 
mon Carrier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Com- 
mon Carrier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-6680. 

Federal  Communications  Commission,  Com- 
mon Carrier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-6680. 

Federal  Communications  Commission.  Com- 
mon Canier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Com- 
mon Carrier  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Com- 
mon Camer  Domestic  Radio,  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Domestic  Radio.  P.O.  Box 
358680,  Pittsburgh,  PA  15251-5680. 

Federal  Communioations  Commission,  Com- 
mon Canier  Domestic  Radio,  P.O.  Box 
358680.  Pittsburgh,  PA  15251-6680. 

Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358700.  Pitts- 
burgh, PA  15251-5700. 

Federal  Communications  Commission,  Mass 
Media  Sendees,  P.O.  Box  358700,  Pitts- 
burgh, PA  15251-5700. 

Federal  Communications  Commission,  Billings, 
P.O.  Box  358325,  Pittsburgh,  PA  15251- 
5325. 

43.  Point  to  Point  Microwave  &  Local  Tele- 
vision Transmission  Service: 

a  New  Crinditiors!  or  Miodified  Conditional 

b.  Certification  of  Completion  of  Construc- 
tion. 

c.  Renewal  of  License  

494  

494A  „ 

405 

d.  Assignment  of  Authorization 

(1)  Additional  Stations 

e.  Transfer  of  Control  

(1)  Additional  Stations  , 

f.  Extension  of  Construction  Authority 

g.  Request  for  Waiver  of  Prior  Corwtruc- 
tion  Auttrorization. 

44.  Digital  Electronic  Message  Service: 

a.  New  Conditional  or  Modified  Conditional 

b.  Certification  of  Completion  of  Construc- 
tioa 

c.  Renewal  of  License 

702  

702  

704  

704  

701  

159&Corres 

494 

494A 

405  

702 

702  

d.  Assignment  of  Authorization  

(1)  Additional  Stations  

e.  Transfer  of  Control  

704  

(1)  Adcftional  Stations  

f.  Extension  of  Constnxrtion  Authority 

g.  Request  for  Waiver  of  Prior  Constnx- 
tion  Auttiorization  Requirement 

-  5^Gac3cast  Auxiliary  Radio  Service: 

a  Ne»\  Modification 

b.  Renewal 

46.  Billing  , 

704  

701   

159  &  Corres 

313  

1 59/31 3R 

Invoice  ..._ 
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47.  Arr^ateu'  >  aP'ty  C/S 


4.8.  Eiectrojiic  Fiiing: 

a.  LT,  01,  BUS,  GMRS.  (PMRS)  New,  Re- 

r.evvai,  Pair.statenent 

b.  Mooitica'iO':,  isSiqrrnt-r.t   Ntonorofit  and 

(CMRS;  ^.e>A   -er.ewd.    "eifGiatement. 


220  ^*h 

PMRS,    N.:VW     -I 


ocan    470-512.  800,  900. 
vval.  Reinstatement 


d    220    iNation<*KJe),    (PMRS)   New,    Re- 
newal  Reinstatement 

e   ^>3S  Ne-v,  ^enewa,   ^Reinstatement  ...„ 


4  9  r>'jWic  Satetv  Special  Emergency  (for  profit) 
Se**   Modifvcation,  Renewal,  neinstaterrwnt. 

Assignment 
50.  Paging  and  Radiotolepoofie  S'ations: 

a  New  Of  Aodibosai  ►acility 


FCC  Fofm  No. 


610V  ...., , 


b  Maicif  Mtxjifica'.ion 


c.  Fill  r-  transmitters  ... 


d  Mflior  A.■r^9r<jment  to  Pending  AppJica- 
lioa 


e   issignrn^pt  .y  ""raiisfef  ... 


(1)  AcdiUcra;  CaB  Sign 


Qr'-^'irt 


g.  Ren«A'al 


Mino!  Moditcaiions  .„ 


L  Spec.ai  "^emocrary  AultX)rity 


j.  Extension  af  Time  to  Construct „•.. 


k.  Notice  of  Completion  of  Construction  .... 


I.  Aur.'  ary  Test  Staton 


m  Sutisid-ary  CommunicaCons  Service 


ELT „. 

ELT „ 

ELT ..., 

ELT 

ELT 

600  

600  

600  

489,600  

600  

490  _ 

490  

489,  490,  600 

159/405  

489  

159  &CoiTes 


n.  ComDimng  u.a»i  Signs  ... 


£•00  Mhz  Nati.'^wae  Henewai  Paging 

Merwoi-i-  Ofqar'.;>:-    '-iet/ifortt  OpefcUor. 


600 


489 


600 


600  


489  .... 


159/405 


Fee 
amount 


30 

60 
45 
80 
115 
115 
45 

280 
280 
280 
280 
280 

45 
280 

45 


Payment 
t>pe 
cx>de 


WAVR 

PALR 

PALM 
PALS 
PALT 
PAIR 

FAlN) 

CMD 
CMD 
CMD 
CMD 
CMD 
CAD 
CMC 
I  CAD 


Address 


45 

CAD 

245 

CLD 

45 

CAD 

45 

CAD 

245 

CLD 

125 

C(-D 

246 

CLD 

45 

CAD 

UMI 


Federa!  Communications  Commission.  Ama- 
teur vanity,  p  0.  Box  358924,  PittsOurgh,  PA 
15251-5924 

Federal  Communications  Commission,  Elec- 
tronic Filing,  P.O.  Box  358994,  PmsDurgh, 
PA  15251-5994 

Federal  Communications  Commissior  -iiec- 
tronic  failing,  PO  Box  358994,  PrBsburgh, 
PA  '325' -5994 

Federal  Communications  Commission,  Elec- 
tronic Filing.  PC  Bo.  358994,  Pittsburgh, 
PA  15251-5994 

Federal  Communicatioas  Commission,  Elec- 
tronic Filing,  PO  Box  358994,  Pittsburgh, 
PA  15251-5994 

Fedsral  ComiTiumcations  Comm.ssior  Elec- 
tronic Filing,  PC  Box  358994,  Pittsburgh, 
OA  ^525' -5994 

Federal  Communications  Commission.  PS/SE 
Services,  PC.  Box  358285,  Pittstxjrgh,  PA 
15251-5285. 

Federa'    Commun.'cations    Commission.   Com- 

mor^  Can.er  Lane  «.>!*»«;,  P.O    Box  358130. 

Fiitr-txif-*''    "A  1525' -5  3C 
Federa     ..ommonicaMns    Commission.    Com- 
mon Zik,-^e'  Land  Mobile,  PC   Bex  3,S8130, 

Pit'stiurgn   c-A  V525'-5130 
Federa:    Communications    Commission.    Corrv 

mon  Car'-ar  .a.nd  Mobile,  P  O   Box  S.^-iSO, 

Pittsburgh,  PA  '525' -51 30 
Federa!    Commtnications    Commission,   Com- 
mon Camer  La.nd  MoOile,  P  C    Box  358130, 

Pittsburgh.  PA  '5.''6'-5i30 
Federal    Corimunications    Comrriis.s«?n.    Com- 

nnon  Camer  Land  Mobile,  P  O   Bex  358130, 

Pittsburgh.  PA  15251-5130. 
Federal    Communications    Conrim.ssior!,    Corrv 

mon  earner  La.nd  Ktotnie.  PQ    Bex  3.58130, 

Pittsburgh.  PA  15251-5^30 
Federal    Ccmmumcations    CommiSFion.    Com- 
mon Carnef  Land  MoOife.  F  O    Eiox  3.58130, 

Pittsburgh,  PA  '525' -5' 3C 
Federa!    Com.munications    CommiSSiC^.    Corr>- 

mon  Carrier  ^ana  Mobile.  P  O.  Sex  358130, 

Pittsburgh,  P 4  '5251-513C' 
Federal   Ccmn^nications   Commission,   Com- 
mon C2rTif:r  Lane  Wobile.  P  O.  Eicx  358130, 

Pmsburgh   PA  1525'-513C 
Federa,'    Commiunications    Commssinr ,    Com- ' 

m^in  Car.-ier  ^.and  Motile    PC    Box  356' ?0, 

Pittsburgh .  p  A  '  526 '  -5 1 30 
Federal    Ccr^nunications    Commtssicn,    Con> 

mor  Carrier  La.nc  Mobi>e,  P  O    Box  358130, 

Pittsburgt'.  ^A  15251-5130 
Federal    Communications    Corrtmission.   Com- 
mon earner  Land  Mobtie    PC    Box  358130, 

Pittsburgh.  PA  I525i-5'3C 
Federa'    Con^nnunicators    Commis.Sion,    Com- 

moo  earner  Land  Mobile,  PC   Box  3.58130, 

Pmsburgh,  PA  i5251-513C 
Federa    Communications   Commission     Ccnv 

mon  earner  Larxi  Mobile,  P.O   Box  358130, 

Pittsburgh.  PA  ^525'-513C 
Federal    Communications    Commission.    Com- 

rr^on  Carrier  Land  Mobiifc,  PC    Box  358''30, 

Pittsburgh,.  PA  1525'' -Si 30 
Fetterai    Communications   Commission.    Com- 

mor  Carrier  Land  Mobile,  p  O   3ox  358i30, 

Pittsburgh   PA  1 5251-5130 
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i,:tion 


■QTV-   NJC 


D     Air-Gfound    Individual    License — New   i  "'SQMOg 

"ie-^ewai  Modificatio"" 


51.  Ce'iuiar  svsiens 

a   New   Aociit.onal  Facility,  Maior  Modi«tca- 


b.  Minor  Modification 


c.  AssiQ^nent  or  Transfer 


d.  Partial  Assignment 


600 
489 
490 


489,  490,  600 


e.  Renewal 


f.  Extension  of  Trme  to  Complete  Con- 
struction 

5   Soecsai  'e"ipo'-a'A  Aii+hority 


h.  Cof^Di-^ioq  Ceii-jiar   3eoor9Dr-,ic  Service 
«'eas   oer  svste'^' 

52.  Rura"  '^acic 

a    New    AOGitiona    ^x.M.    :•■  Maic  Modt- 
*icatior   Masof  Ameno'^ie'"'  !::  a  "-'e^d-^g 
AppiicaiiO!- 
b.  Minor  Modificatior.  


c.  Assignment  o?  ^'ansfer  First  Call  Sign 


(1)  Eacn  Adait.'cr 


:..ai  a."qn 


(2)  Partial  Assignment  (per  ca.i  sign)       489.  490,  600 


159/405 


600 


600  or  1 59  &  Corres 


600 

600 
489 
490 
490 


d.  Renewal  (per  call  sign) 


e.  Extension  of  Time  to  Construct , 


f.  Notice  of  Conpietic-,  of  Construction 


g.  Special  Temporarv  Authority 


h.  Co^!^t)lnl,^g  Gait  Signs 


i.  Auxiliary  Test  Statior 


159/405 


600 


489 


159  &  Corres 


489 


600 


53.  Offshore  Radto  Service: 

a  New,  Addtional  Facilit> ,  Ma)or  .Moditica- 
tion,  (pe'  •^ans'^rte' 

b.  Fill  in  T'ansr'ttiers   f-e*  rra-'^smitter)  


c.  Miyor  Amendment  to  a  Pendmc  adoi* 
cation  (per  transmitter). 


600  

489.600 


600 


p^      I  Payment 

arTX)unt         ^ 


45 


GAD 


280 

GUC 

75 

CDC 

280 

CMC 

280 

CMC 

45 

CAC 

45 

CAC 

245 

CLC 

65 

CBC 

130 

CGR 

45 

CAR 

130 

CGR 

45 

CAR 

130 

CGR 

45 

CAR 

45 

CAR 

45 

CAR 

245 

CLR 

245 

CLE 

245 

CLR 

130 

CGF 

130 

CGF 

130 

CGF 

AOf-Te^i 


Federal  Communicatfons  Commission,  Com- 
mon Carrier  L^id  DfcMe,  P.a  Box  358130, 
Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Corrv 

mon  Carrier  Laryf  Mobile.  P.O.  Box  358135, 

Pittsbu-.r  '^  ';;51-5135. 
Federal  Oor-i'\r .  atiorw  Commission,  Com- 
mon Came    .ar:  Mobile.  P.O.  Box  358135, 

Pittsburgh,  PA  .  '"35. 
Federal  Commun  can  >n^    Commission.  Conv 

mon  Carrier  Land  Motjtie,  P.O.  Box  368135, 

Pittsburgh,  PA  15251-5135. 
Federal  Co^  i     :<;*ont   Commission.  Conv 

nryxi  Came;  ..anc  .».^oD.te.  P.O.  Box  358135, 

Pittsburgh,  PA  15251-5135. 
Federal  Communications  Commission,  Cofrv 

mon  Carrier  Land  Mobile.  P.O.  Box  358135, 

Pittsburgh,  PA  15251-5135. 
Federal   Communications  Commission,   Corrv 

mon  Camer  Land  Mobile,  P.O.  Box  358135, 

Pittsburgh,  PA  15251-6135. 
Federal  Communicalions  Commission,  Com- 

mor\  Canier  Land  Mobile.  P.O.  Box  358135, 

Pittsburgh,  PA  15251-5135. 
Federal  Communications  Commission,  Conv 

moo  Canrier  Land  Mobile.  P.O.  Box  358135, 

Prttstxjrgh,  PA  15251-5135. 

Federal   Communications  Commission,   Conv 

nx)n  Camer  Land  Mobile,  P.O.  Box  358130, 

Pittsburgh,  PA  15251-5130. 
Federal   Communications  Commission,   Conv 

mor\  Carrier  Land  Mobile,  P.O.  Box  358130, 

Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,   Conv 

mon  Carrier  Land  Motsile.  P.O.  Box  358130, 

Pittsburgh,  PA  15251-5130. 
Federal   Communications  Convrvssion,   Conv 

nrKKi  Canier  Land  Mobile,  P.O.  Box  358130, 

Pittsburgh,  PA  15251-5130. 
Federal  ComnHjnications  Commission,  Com- 
mon Camer  Land  Mobile.  P.O.  Box  358130. 

Pittsburgh,  PA  15251-5130. 
Federal   Communications  Commission,   Conv 

mon  Canier  Land  Mobile.  P.O.  Box  358130, 

Pittsburgh.  PA  15251-6130. 
Federal   Communications  Commission,   Conv 

mon  Carrier  Land  Mobile,  P.O.  Box  358130. 

Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
mon Canier  Land  Mobile.  P.O.  Box  358130, 

Pittsburgh.  PA  15251-5130. 
Federal   Communications   Commission,   Conv 

mon  Canier  Land  Mobile.  P.O.  Box  358130, 

Pittsburgh.  PA  15251-5130. 
Federal   Communications  Commission,   Conv 

nrKHi  Camer  Land  Mobile.  P.O.  Box  358130. 

Pittsburgh.  PA  15251-5130. 
Federal  Communicatiorts  Commission,  Conrv 

mon  Camer  Land  Motxie,  P.O.  Box  358130, 

Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Conv 
mon  Canier  Land  Motsile,  P.O.  Box  358130,. 
Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mobile.  P.O.  Box  358130, 
Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box  358130, 
Pittsburgh.  PA  15251-5130. 
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Action 

d  M^^c  Mocii'ication  (per  transmitter)  

e.  Assignment  of  Transfer 

(1)  First  Call  Sign  

(2)  Each  Additional  Call  Sign  

(3)  Partial  Assignment  (per  can  sign) 

f.  Renewal  (per  call  sign)  

g.  Extension  of  Time  to  Construct  (per  Ap- 
plication). 

h.  I^otice  of  Completion  of  Constnxrtion 
(per  Application. 

I,  Soecia  ■'>r'uof3ry  Authority 

J.  Comcming  Call  Signs  (per  call  sign) 

,  k.  Auxiliary  Test  Station  (per  transmitter)  ... 


FCC  Form  No. 

489  

490  

490  

489.  490.  600 

159/406  

600  

489 

159  &  Connes 

489 — 

159  4  401  


Fee 
amount 


45 


Payment 
type 
code 


CAF 


130 

CGF 

45 

CAF 

130 

CGF 

45 

CAF 

45 

CAF 

45 

CAF 

245 

CLF 

245 

CLF 

245 

CLF 

Address 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  368130, 

E^-ttsburQi-   PA  ^-.25■-5^30. 


^eoerai 


Hifiications   Commission,   Com- 


r^c-  Care-  _a-id  Mooile,  P.O  Box  358130, 
p-ttsDunqh   PA  -525' -51 30. 

'^ede'a^  Corr-'Tiur^cations  Commission,  Com- 
"lon  Ca-^cf  .ar'C  Motjile,  P.O.  Box  358130, 
Pittsbu'gn.  ^A  'b25'-5130. 

Federal  Coirrrtumcations  Commission,  Corrh 
mon  earner  Land  Mobile,  P.O.  Box  358130, 
Pittsburgh,  PA  1525' -51 30. 

Federal  Comrmmications  Commission,  Com- 
mon Canier  Land  Mobile,  P.O  8ox  358130, 
Pittsburgh,  PA  ■525'' -51 30. 

Federal  Communications  Commission,  Com- 
mon Gamer  Land  Mobile.  P.O.  Box  358130, 
Pittsburgh,  PA  1 5251-51 30. 

Federal  Comm.umcations  Commission,  Corrv 
men  Carrier  Land  Mobile.  P,C.  Box  358130, 
^^■nsDurg''   PA  •525'-b'30. 

f'eafra^  Co'^;"iunications  C-ammisslon,  Conv 
mon  Ca'^;e'  _ana  MoDiie  -^  C  3cx  '558130, 
Pittsburgh,  pa  ■  525- -5 '30 

Federal  Commur^icaticns  Commission,  Com- 
mon Carrier  Land  Mobile,  p  O  Bex  358130, 
!=msburgh,  pa  1525' -5' 3C 

Federal  Communications  Commissior  Com- 
mon Garner  ^anc  Mobile,  PC  Box  358130, 
Pittsburgh,  PA  15251-5130. 


3.  Section  1.1103  is  revised  to  read  as  follows: 

§  1  1103    Schedule  of  charges  *or  equipment  authorization,  ex^wnmentai  radio  services,  ship  inspections  and  international 
telecommunications  settlements. 


Action 

1 .  Certification: 

a  Receivers  (except  TV  and  FM)  

b.  All  Crther  Devices  

c.  Mooi'ications  arxl  Class  II  Permissive 
Changes 

a  Req-est  for  Confidentiality  .„ 

2.  Type  Acceptance: 

a.  All  Devices ..» - 

b    Modifications  and  Class  II  Permissive 

Changes. 

c.  Request  for  Confidentiality  

3.  Notificauons  (All  Devices) 

■i    iJ.anc^'  Approval  for  Sut)scription  TV  Sys- 
tem,. 


FCC  Form  No. 


731   

731  .- 

731  „. 

731  or  159  &  Corres. 

731  

731  

731  or  159  &  Corres. 

731  

159  &C0fTBS  ..„ 


Fee 
amount 


350 

895 

45 

130 

450 

45 

130 

140 

2.740 


Payment 
type 
code 


EEC 
EGC 
EAC 
EBC 

EFT 
EAT 
EBT 
ECN 
EIS 


Address 


UMI 


Federal  Communications  Commission  Equio- 
ment  Approval  Services,  P.O  Bo  3583 '5 
Pittsburgh,  PA  1 525^-5315 

Federal  Communications  Commissic^  Equip- 
ment Approval  Services,  PC  Bex  358315, 
Pittsburgh.  PA  ^ 525' -531 5. 

Federal  Communications  Commission,  Equip- 
ment Approval  Scvices.  pQ  Box  3583 '5 
Pittsburgh,  PA  '525 '-53 '5 

Federal  Communications  Commission,  Equip- 
ment Approval  Sen/ices,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

^eda'a*  Communications  Commission,  Equip- 
ment Approval  Services,  '^.O  Box  3583^5 
Pittsburgh.  PA  '525 '-531 5 

Federal  Communications  Commission,  Equip- 
ment Approval  Sen/ices,  PO  Box  3583" 5 
Pittsburgh,  PA  -5251-5315 

Federal  Communications  Commission  Equip- 
ment Approval  Services.  PO  Box  ,3583' 5 
Pittsburgh,  PA  '525" -53' 5 

Federal  'Communications  Commission  Eqjic>- 
ment  Approval  Senvices,  p  C  Bo«  358315, 
Pittsburgh,  PA  '525'' -53' 5 

Federal  Communications  Commission,  Equip- 
ment Approval  Services.  PQ  Box  3583 '5 
Pittsburgh.  PA  •.525"-53'5, 
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Sion,    l-or 
50*  353- 3C 


,sion,    wOf- 
Jox  3581 3C 


sion,   Com- 
k)x  358130 

ision.   Co"> 
3ox  358130. 


iSion,    Cor> 

3ox  358V3C 


sio"^.   Equip- 
iox  3583-5 

SiOr-.    EQUICi- 

5CX   3583-5 

sion,   Equip- 
3ox  358315, 


sion,  Equip- 

ioK  3583 '5 

sion.   Equip- 
3ox  358315, 

.sion.  Equii> 
3ox  3583-5 

Sion    Eqjip- 
3q«   358315. 

ision,  Equip- 
3ox   358315 


Action 


a.  f'equesf  for  Confidentiality 


FCC  Form  No. 


159&Corres 


5    Assignment  o'  AfxMican:  Z(Me 

a    New  applicants  tor  an  appiicatio'  rvpt-s     i59&CorTes 
except  Subscnption  TV'. 


6   Expe.nnenta  i^adio  Service: 
a.  New  Station  Ajtnorization 


b.  Mooificatior-  01  i.utnof/atK.ja  ■ 


c.  Penewgt  of  Statio"  ALrthc'zatio" 


d.  Assignment  or  I  ra.nster  oi  wontrol 


Spec. a'  'e-^porary  Authority 


f.  Addtio^  a'  'efi  required  for  any  of  the 

aocve    applications    that    reouest    cx)rv 

7.  Ship  insoectior-s. 

a.  Passe' 06'   vessel  Under  Title  III,  Part 
III. 

b.  Oceanaoinc  .essel  Under  Title  III.  Part 
II. 

c.  Vessels  Lnoer  the  Great  i.akes  Agree- 
ment 

d.  Vessels  Under  the  Safety  of  Life  at  Sea 
(SOLAS)  Conventton. 

e.  Tempcan  ■Ag-ve'-  of  Inspection 

8.  intemationai  ieiecommuntcations  Settle- 
ments Administrative  Fee  for  Collections  (per 
line  item). 


442 


442 


405 


702  or  703 


159  &Corres 


159  &Con-es 


801  

801   

801   

801   

159  &ConBS 
99  


'-ee 
amount 


130 

45 

45 
45 
45 

45 
45 
45 

390 
755 
110 
660 
75 
2 


Paymert 
cods 


EBS 

EAG 

EAE 
EAE 
EAE 
EAE 
EAE 
EAE 

FCS 
FFS 
FDS 
FES 
FBS 
lAT 


ACXT^-S'- 


Federal  Communications  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  356315, 

=  ns^j-gh,  PA  15251-5315. 

Federal  Comm^'-.k^iiui-i^  '^  .sfn^^-ission,  Equip- 
mertt  Approva    >e-.',-es,  r.O.  Box  358315, 

Pittstuj'g-    --^     :.'     -5315. 

Federal  Communicatrons  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  358320, 
Pittsburgh.  PA  15251-53?0 

Federal  Communications  -t-ssskxi,  Equip- 
morrt  Approval  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Equip- 

Pittsburgh,  PA  15251-5320. 

Federal  Comnxjnications  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Equip- 
ment Approval  Sen/ices.  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission.  Equip- 
ment Approval  Sennces,  P.O.  Box  358320, 
Pittsburgh.  PA  15251-5320. 


Federal    Communications 

Box  3581 10,  Pittsburgh, 
Federal    Communications 

Box  3581 10,  Pittsburgh, 
Federal    Communications 

Box  358110,  Pittsburgh, 
Federal    Communicatioris 

Box  3581 10,  Pittsburiah, 
Federal    Communications 

Box  3581 10,  Pittstxirgh, 
Licensees  will  be  billed. 


Commission,  P.O. 
PA  15251-5110. 

Commission,  P.O. 
PA  15251-5110. 

Commission,  P.O. 
PA  15251-5110. 

Commission,  P.O. 
PA  15251-6100. 

Commission,  P.O. 
PA  15251-5110. 


4    Section  1  1104  !■:  revispd  ^n  maH  as  follows: 
§  1.1 104    Schedule  of  charges  (or  applications  and  other  filings  in  me  mass  media  servers. 


Action 

FCC  Forni  No. 

Fee 
anxHint 

Payment 
type 
code 

Address 

1 .  Commercial  Television  Stations; 

a.  New  or  Major  Change  Construction  Per- 
mit. 

b.  Mirx)r  Change 

301   _ 

301  _ 

302/302-TV 

3,080 
690 
210 
125 

690 
100 

MVT 
MPT 
MJT 
MGT 

MPT 
MDT 

Federal   Communications   Commission,   Mass 
Media   Sen/ices,    P.O.   Box   358165,   Pitts- 
burgh, PA  15251-5165. 

c.  New  License „ _ 

Mecfia   Services,   P.O.   Box   358155,   Pitts- 
burgh, PA  15251-5165. 
Federal    Communications    Commission     Mass 

d.  License  Renewal  

e.  License  Agreement 

(1)  Long  Form  

303-S 

314  

316  

Media   Services,   P.O.   Box   358165,   Pitts- 
burgh. PA  15251-5165. 
Federal   Communications   Commission.   Mass 
Media   Services,    P.O.   Box   358165.   Pitts- 
burgh, PA  15251-5165. 

Federal    Cornmunication^    Commi&sion     Majm 

(2)  Short  Form 

Media   Services,   P.O.   Box   358350.   Pitts- 
burgh. PA  15251-5350. 
Ffidfirat    Cornmunications    Comrnission     Mass 

Med«   Services,    P.O.   Box   358350.   Pitts- 
burgh, PA  15251-5350. 

VOL 


1996 


UMI 
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Action 

FCCFomiNo. 

Fee 
annount 

Payment 
type 
code 

'^ddresi. 

f.  Transfer  of  Comrol: 

(1)  Long  Foon  

(2)  Short  Fomn - 

g.  Hearing   (New  and   Major   or   minor 
change  conparative  construction  permit 
hearings;  comparative  license  renewal 
hearings). 

h  Call  Sion  

315 

316  - 

159  &  Corres 

690 

100 

8.215 

70 

245 

125 

1.905 

45 

2,740 
690 
450 
520 
45 
125 

690 

100 

690 

100 

8.215 

70 
245 
125 

MPT 
MDT 
MWT 

MBT 
MKT 
MGT 
MRT 
MAT 

MUR 
MPR 
MMR 
MOR 
MAR 
MGR 

MPR 
MDR 

MPR 
MDR 
MWR 

MBR 
MKR 
MGR 

Federal  Communications  Commission,  Mass 
Media  Servces.   P.O.    Box    358350    Pitts 
burgh,  PA  15251-5350: 

Federal   Communications  Commission,   Mass 
Media    Services,    P.O.    Box   358350,    Pitts- 
burgh. PA  ^5251-5350. 

Federal   Communications   Commission,   Mass 

159  aCort'es 

Media   Sen/ices.   P.O.   Box   358170,   Pitts- 
burgh, PA  15251-5170. 

Federal  Communteations  Commission,  Mass 

i.  Extension  of  Time  to  Construct  or  Re- 
placement of  Constnjction  Permit 

1   ^iw^l  TAfTMwarv  Authoritv 

307      

Media  Services.   P.O.   Box  358165,   Pitts- 
burgh. PA  15251-5165. 
Federal   Communications   Commission,   Mass 

159  &  Corres 

Media    Services.    P.O.    Box   358165.    Pitts- 
burgh, PA  15251-5165. 
Federal  Communreations  Commission,   Mass 

k.  Petition  for  Rulemaking  for  New  Com- 
munity of  License. 

i.  Ownership  Report „ 

;    ,;c^'ner:;a. -iM  =!aclio  stations: 

a  New  or  Major  Change  Construction  Per- 
mit. 

b.  Minor  Change ;....« — 

c   New  License    

301/302/302-TV 

323  - 

301   

301   

302-AM  „ 

302-AM 

Media  Servtees,  P.O.  Box  358165,  Pitts- 
burgh. PA  15251-5165. 

Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358165,  Pitts- 
burgh, PA  15251-6165. 

Federal  Communtcations  Commission,  Mass 
Media  Services.  P.O.  Box  358180,  Pitts- 
burgh. PA  15251-5180. 

Federal  Communications  Commission,  Mass 
Media  Services  ^  D.  Box  358190,  Pitts- 
burgh. PA  '525' -5' 90 

Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358190,  PWs- 
burgh,  PA  15251-5190. 

Federal   Communications   Commission,   Mass 

-^    AM  Dirprtional  Antenna                  

Media   Services,    P.O.    Box   358190,    Pitts- 
burgh, PA  15251-5190. 
Federal   Communications   Commission,   Mass 

a   AM  Remote  Control 

301 -A/301 

Media  Services,   P.O.   Box  358190,   Pitts- 
burgh. PA  15251-5190. 
Federal   Communications   Commission,   Mass 

(  License  Renewal    

303-S  

Media   Sen/ces.   P.O.    Box   358190.   Pitts- 

burgh PA  15251-5190. 

Federal    Communications   Commission,    Mass 

g.  License  Assignment 

(1)  Long  Form  » 

12)  Short  Form              

314      

Media    Services,    P.O.    Box    358190,    Pitts- 
Durg-    PA  15251-5190. 

Federal  Communications  Commission,   Mass 

316  

Media  Sen/k:es.   P.O.   Box  358350,   Pitts- 
burgh. PA  15251-6350. 
Federal  Communications  Commission,   Mass 

» 

h.  Transfer  of  ControJ: 

(1)  Long  Fomi  „ 

(2)  Short  Form _ 

i.  Heanng  (New  and  major/minor  change 
comparative   constnjction   permit   hear- 
ings: comparative  Itcense  renewal  hear- 
ings). 

j.  Call  Sign » 

l<    E.'f"sion  of  Time  to  Construct  or  Re- 
jia  ^-^^nt  of  Construction  Permit. 

1  Soecial  Temoorafv  Authoritv  

• 

315  

316  '... 

159  &  Corres 

Media   Sen/k»s.   P.O.   Box   358350,   Pitts- 
burgh. PA  15251-5350. 

Federal  Communications  Commission,  Mass 
Media  Sen/ices,  P.O.  Box  358350,  Pitts- 
burgh. PA  15251-5350. 

Federal  Communk:ations  Commission,  Mass 
Media  Services,  P.O.  Box  358350,  Pitts- 
burgh, PA  15251-5350. 

Federal   Communications   Commission,   Mass 

159  &  Corres 

Media   Servces.   P.O.   Box   358170,   Pitts-         ; 
burgh.  PA  15251-5170.                                            | 

Federal   Communications   Commission,   Mass 

307  

Media    Services.    P.O.    Box    358165,    Pitts- 

burgh,  PA  1525 '-Si 65. 
Federal    Communications   Commission,    Mass 

159  &  Corres 

Media    Services,    P.O.    Box   358190,    Pitts- 
burgh, PA  15251-5190. 
Federal   Communications   Commission,   Mass 

Media   Services.   P.O.    Box   358190,   Pitts- 
burgn.  PA  15251-5190. 
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Action 


FCC  Form  No. 


Fee 
amount 


Payment 
type 
code 


Address 


m.  Ownership  Report 

3.  Commercial  FM  Radio  Stations: 

a.  New  or  Major  Change  Construction  Per- 
mit. 

b.  Minor  Change „ 

c.  New  License 

d.  FM  Directional  Antenna 

e.  License  Renewal 

f.  License  Assignment: 

(1)  Long  Forni  

(2)  Short  Fomi 

g.  Transfer  of  Control: 

(1)  Long  Fomi  .-. 

(2)  Short  Form _... 

h.  Hearing  (New  and  major/minor  change 
comparative  constaiction  oermit  hear- 
ings; comDa^^■iv•e  .izer.sf-  ■'^■^e<f,-3  ear- 
ings). 

i.  Call  Sign  

j.  Extension  of  Time  to  Construct  or  Re- 
placement of  Construction  Permit 

k.  Special  Temporary  Authority  ..„ 

I.  Petition  for  Rulemalcing  for  New  Commu- 
nity of  License  or  Hicjher  Class  Channel. 

m  OwnersHio  Heport  

.;   'Jew  or  MaiO'  Change  Construction  Per- 

.Tiit. 

b.  New  License 

C.  i_ice.nse  .Renewai  „ 

d.  SDeC;a    ~e'^0O<"d'\   "„!hor^ty  

e  License  Assig'^-^ent  _ 

f.  Transter  of  Control  


5.  VJ  Translator?  and  LPTV  Stations: 


323  .'..., 

301 , 

301  

302-FM  

302-FM 

303-S  

314  „ 

316  ..„ 

315  

316  

159  &  Corres 

159  &  Corres 

307  

159  &  Corres 

301 /302-FM  

323  

349  ....„ 

350  „ 

30»-S  .^ 

159  &  Con-es 

345/316.315/314 
345/316,315/314 


45 

2.470 
690 
140 
435 

125 

690 
100 

690 

100 

8.215 

70 

245 

125 

1.905 

45 

520 
105 
45 
125 
100 
100 


MAR 

MTR 
MPR 
MHR 
MLR 
MGR 

MPR 
MDR 

MPR 
MDR 
MWR 

MBR 
MKR 
MGR 
MRR 
MAR 

MOF 
MEF 
MAF 
MGF 
MDF 
MDF 


Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358180,  Pitts- 
burgh. PA  15251-5180. 


Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Meda 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 


Communications 

Services,  P.O. 
PA  15251-5195. 
Communications 

Services,  P.O. 
PA  15251-5196. 
Communications 

Services.  P.O. 
PA  15251-5195. 
Communications 

Services,  P.O. 
PA  15251-5195. 
Communications 

Services,   P.O. 
PA  15251-5190. 


Commission, 
Box    358195. 

Commission, 
Box   358195, 

Commission, 
Box    358195, 

Commission. 
Box   358195, 

Commission, 
Box   358190, 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358350,  Pitts- 
burgh, PA  15251-5350. 

Federal  Communications  Commisston,  Mass 
Media  Services,  P.O.  Box  358350,  Pitts- 
burgh, PA  15251-5350. 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
txjrgh. 

Federal 
Media 
burgh, 

Federal 
Meda 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Medte 
burgh. 

Federal 
Ktedia 
burgh. 

Federal 
Med» 
burgh. 

Federal 
Medn 
burgh. 


Communications 
Services,    P.O. 

PA  15251-5350. 

Communicabons 
Services,    P.O. 

PA  15251-5350. 

Communications 
Services,    P.O. 

PA  15251-6170. 

Communications 

Services,   P.O. 

PA  15251-5165. 

Communications 

Services,    P.O. 

PA  15251-5195. 

Communications 

Services,    P.O. 

PA  15251-5195. 

Communications 

Services,    P.O. 

PA  15251-5195. 

Communications 

Services,    P.O. 

PA  15251-5180. 

Communicatons 

Services,  P.O. 
PA  15251-5200. 
Communications 

Services,  P.O. 
PA  15251-5200. 
Communications 

Services,  P.O. 
PA  15251-5190. 
Communications 

Services,  P.O. 
PA  15251-5200. 
Communications 

Services.  P.O. 
PA  15251-5350. 
Communications 

Services,   P.O. 
PA  15251-5350. 


Convnission,  Mass 
Box  358350,  Pitts- 
Commission,  Mass 
Box  358350.  Pitts- 
Commission.  Mass 
Box   358170.  Pitts- 


Commission, 
Box   358165, 

Commission, 
Box   358195, 

Commission, 
Box   358195, 

Commission, 
Box   358195. 

Commission, 
Box   358180. 


Commisston. 
Box   358200, 

Commission, 
Box   358200, 

Commission, 
Box   358190. 

Commisston, 
Box   358200, 

Commission. 
Box   358350, 

Commission, 
Box   358350, 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
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Action 

a.  New  or  Major  Change  Constnxrtion  Per- 

•Tll' 

b.  New  License 

C  License  ^er^ewal  

d  Speciai  '^e'^corary  Authority ~.... 

e   Licer^se  ^^ssiqnment  

f.  Transfer  of  Control  

6  FM  Bocs'er  Stations: 

a  New  0'  Mairy  Change  Construction  Per- 

b  New  License - 

c   Soecial  Temporary  Authority  

7.  T\'  Sooster  Stations: 

3  Mew  or  Major  Change  Construction  Per- 

b  New  _ cense  

C.  Special  Temporary  Authority 

i     MuitiDoir-t    Distritxition    Sen/ice    (including 
r^bitichanne)  MOS): 
3   "cn<iit;onal  License  


b.  Maior   Modification  of  Conditional   Li- 
:enses  or  License  Authorization. 

c.  Certificate  of  Completion  of  Construction 


d.  License  Renewal  

e.  Assignment  or  Transfer: 

(1 )  First  Station  Application 

(2)  Each  Additional  Station 


f   Extension  of  Construction  Autfx)rization 


J  Special  Temporary  Authority  or  Request 
tor  vVaiver  of  Prior  Construction  Author- 
ization. 


FCC  Form  No. 


346 


347 


303-S 


159  &Corres 


345/316.  315/314 


345/316,315/314 


349 


350 


159  &  Corres 


346 


347 


159  &  Corres 


304 


304 


494-A/304-A 


405 


702/704 


702/704 


701 


159  &  Corres 


Fee 
amount 


520 
105 
45 
125 
100 
100 

520 
105 
125 

520 

105 
125 

190 
190 
555 
190 

70 

45 

140 

90 


Payment 
type 
code 


t^OL 
MEL 
MAL 
MGL 
MDL 
MDL 

MOF 

MEF 
MGF 

MOF 
MEF 
MGF 

CJM 
CJM 

CPM 
CJM 

CCM 
CAM 

CHM 
CEM 


Address 


Federal 
Media 

burgh. 

Media 
burgh, 

Federa; 
Media 
t)urgh 

Federal 
Media 
burgh. 

Federal 
Media 
tHjrgh. 

Federni 
Media 
burgh. 


Communications 

Services     ^  C 
PA  '525^-5^85 
Communications 

Services,  ^  O 
PA  -525 --5 '85 
Communications 

Sen,'ices,  P  0 
PA  1525^-5-55 
Communications 

Services  P  C 
PA  '525 --5 -85 
Communications 

Services  p  C 
PA  -5251-5350 
r.nmmi  mirations 

Services  p  O 
PA  '525"-535G 


Commission 

Box    358-85 

Commission 
Box    358-35. 

Commission. 
Box    358-55 

Commission. 
Box    358185. 

Commission 
Box    35835C, 

Commi«;=^inr 
Box    35835C 


Federal    Communications    Commission 

Media    Services,    PO     Box    358200 

burgh  PA  '525^-5200 
Federal    Communications    Commission 

Media    Services,    P.O.    Box    358200, 

burgh,  PA  -5251-5200. 
federal    Communications    Commissior\ 

Media    Services,    P.O     Box    35820C 

burgh,  PA  15251-520C 

Federal    Communications    Commission. 

Media    Services,    PC     Box    358-86 

burgh.  PA  1525 --5 -85 
Federal    Communications    Commission 

Media    Services.    PO     &o^    358-85 

burgh.  PA  15251-5135 
Federal    Communications    Commission 

Media    Services,    P.O.    Box   358185. 

txjrgh,  PA  15251-5185. 


Federal 
Media 
txjrgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh 

Federal 
Media 

burgh, 
Federal 

Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Commiunications 

Services.  P.O. 
PA  15251-5155. 
Communications 

Services,  P.O. 
PA  15251-5155. 
Communications 

Sen/ices,  P.O. 
PA  15251-5155. 
Communications 

Services.    ^O 
PA  '525 --5 155 

Com.munications 

Services,  P.O. 
PA  15251-5155. 
Communications 

Services     PC 
PA  -525--5155 
Communications 

Services.  P.O. 
PA  -525--5'55 
Communications 

Services,  P  0. 
PA  1 5251-51 55. 


Comm.ission, 
Box    358155, 

Commission. 

Box    358^55, 

Commission. 
Box    358155, 

Commission, 
Box    358155. 


Mass 

p'tts- 

Mass 

Pitts- 

Mass 

PitlS- 

Mass 
Pitts- 

Vas; 
Pitts- 

Mass 
Pitts- 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Commission,  Mass 

Box    358-55  Pitts 

Commission  Mass 

Box    358^55  Pitts- 

Commission,  Mass 

Box    358155.  Pitts- 

Commission,  Mass 

Box    358155,  Pitts- 


5.  Section  1.1105  is  revised  to  read  as  follows: 
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§1.1105     Schedule  of  cnarges  >or  applications  and  other  filings  in  the  common  carrier  services. 


Fee 
amount 

Payment 

Action 

FCC  Form  No. 

type 
code 

Address 

1.  All  Common  Canier  Services: 

a.  Hearing  (Comparative  New  or  M:x:ii!>cd 

159&Corres 

8^15 

BHZ 

Federal    Commtjnicatinrw    nnmrnic^wvi     ("Vvru 

tions). 

mon  Carrier  Enforcement,  P.O.  Box  358120, 
Pittsburgh,  PA  15251-5120. 

b.  Developmental  Authority  (Same  charge 

as  regular  Mithority  in  service  unless 

otherwise  in(fcated) 

c.  Formal  Complaints  Filing  Fee  

159  &  Corres 

150 

CIZ 

Federal  Communications  Commission,  Con> 
nxKi  Camer  Enforcement,  P.O.  Box  358120. 

Pittsburgh.  PA  15251-6120. 

2.  Domestic  214  Applications: 

a.  Domestic  Cat)le  Construction 

159  &  Corres  . 

745 

CUT 

Federal  Communications  Commission,  Conv 
mon   Carrier   Network   Services,   P.O.   Box 

358145,  Pittsburgh,  PA  15251-5145. 

b.  Other 

159  &  Corres  ..  .    . 

745 

CUT 

Federal  oommunications  Commission,  Conv 
mon   Camer  Network   Serwes,   P.O.   Box 

358145,  Pittsburgh,  PA  15251-5145. 

3.  Telephone  Equipment  Registration 

159  &  730 

190 

CJQ 

Federal    Communications   Commission    Conv 

mon   Carrier   Network   Services,   P.O.   Box 

358145.  Pittsburgh,  PA  15251-5145. 

4.  Tariff  Filings: 

a.  Filing  Fees 

159  &  Corres 

600 

CQK 

Fodfiral    Convminiw*tinn^    nAmmt^cinn     rirvrw 

mon  Camer  Tariff  Filings,  P.O.  Box  ,\Sfl150, 
Pittsburgh,  PA  15251-5150. 

b.   Special   Pemiission   Filing   (per  filing) 

159  &  Corres 

600 

CQK 

Federal    Communicatior^s    Commission    Conv 

(waiver  of  any  rule  in  Part  61   of  the 

mon  Carrier  Tariff  Filings,  P.O.  Box  358150. 

Commission's  mles). 

Pittsburgh.  PA  15251-5150. 

c.  Waiver  of  Part  69  Tariff  Rules 

159  &  Corres 

600 

CQK 

mon  Camer  Tariff  Filings,  P.O.  Box  358150, 

Pittsburgh.  PA  15251-6150. 

5.  Accounting  and  Audits: 

a.  Field  Audits 

N/A  

75,680 

BLA 

Carriers  will  be  billed. 

b.  Review  of  Attest  Audit 

N/A  

41,310 

BNAA 

Camers  will  be  billed. 

c.  Review  of  Depreciation  Update  Study 

1 59  &  Written  Study 

25,015 

BKA 

Federal    Communications    Commission,    Ac- 

(single state). 

counting  and  Audits.  P.O.  Box  358140.  Pitts- 
burgh. PA  15251-5140. 

(1)  Each  Additional  State  

Same  as  5c 

830 

CVA 

Federal  Communications  Commission.  Ac- 
counting and  Audits,  P.O.  Box  358140,  Pitts- 
burgh. PA  15251-5140. 

d.  Interpretation  of  Accounting  Rules  (per 

159  &  Corres 

3,510 

BCA 

Federal    Communications    Commission     Ac- 

request). 

counting  and  Audits,  P.O.  Box  358140.  Pitts- 
burgh, PA  15251-6140. 

e.  Petition  for  Waiver  (per  petition)  (waiver 

159  &  Corres 

5.665 

BEA 

Federal     Communications     Commission      Ac- 

of  Part  69  rules  and  Pan  32  accounting 

counting  and  Audits,  P.O.  Box  358140,  Pitts- 

njles, Part  36  separation  rules,  Part  43 

burgh,  PA  15251-5140. 

reporting  requirements,  Part  64  cost  al- 

location rules.  Part  65  rate  of  return  & 

rate  base  rules. 

6.  Section  1.1106  is  revised  to  read  as      §1.1106    Schedule  o'  charges  ''cr 
follows:  applications  arc  c'^e'  '    ngs   r  'M 

television  services. 


ra:y.e 


Action 

FCC  Form  No. 

Fee 

anmunt 

Payment 
type 
code 

Address 

1.  CARS  Consti-uction  Permit 

2.  CARS  Modification  

3.  CARS  License  Renewal  

327  

327  .t 

327  

190 
190 
190 

TIC 
TIC 
TIC 

Federal  Communications  Commission,  Catite 
Services  Bureau.  P.O.  Box  358205,  Pitts- 
burgh, PA  15251-5205. 

Federal  Communications  Commission,  Cable 
Services  Bureau.  P.O.  Box  358205,  Pitts- 
burgh, PA  15251-5205. 

Federal  Communications  Commission.  Cable 
Sen/ices  Bureau.  P.O.  Box  358205,  Pitts- 
burgh. PA  15251-5205. 

VOL 


1996 


UMI 
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Action 

FCC  Form  No. 

Fee 
amnurtt 

Payment 
type 
code 

Address 

4  CARS  License  Agreement  _... 

5.  CARS  Transfer  of  Control  — 

^    sn^iri;^)  "^pmnorar*   A jthorizatJOO  

327  „ 

327  

159  &  Corres 

190 

190 

125 

960 

45 

45 

45 

150 

TIC 

TIC 

TGC 

TQC 

TAC 

TAC 

TAC 

TPC 

Federal  Communications  Commission,  Cable 
Services  Bureau.  P.O.  Box  358205.  Pitts- 
burgh, PA  15251-5205. 

Federal  Communications  Commission,  Cable 
Sen/ices  Bureau  PO  Box  358206,  Pitts- 
burgh. PA  1525  ■1-5205 

Federal   Communications   Commission    Cable 

7.  Cable  Special  Relief 

R   7^  '  P  Rf>ai«5!r^tior  SiatenTent 

159  &  Corres 

Services   Bureau.   P  0.   Box   358205.   Pitts- 
burgh. PA  15251-5205, 
Federal   Communications   Commission,    Cable 

159  &  Corres 

Services   Bureau.   PO    Bex   358205    ^itts 
burgh.  PA  ^ 525^-5205 
Federal   Communications   Commission.   Cable 

9.  Aeronaulicai  ^-equency  Usage  Notification 

10.  Aeronautical  '^-equercy  Usage  Waiver 

11.  Pole  Attachment  Cor^vtair^is  Filing  Fee 

159  &  Corres 

Services   Bureau.   PC    Box   358205,    Pitts- 
burgh. PA  1525^-5205 
Federal   Communications   Commission,   CaOle 

159  &  Corres      

Services    Bureau,    PC    Box   -358205     Pitts- 
burgh, PA  '5251-5205 
Federal   Communications   Commission,   Cable 

159  &  Corres 

Services   Bureau,    PO     Bo«    358205,    Pitts- 
burgh, PA  1 525 '-5205. 
Federal   Communications    Commission,    CaDie               ' 

Services   Bureau,    PO    Box   358205,   Pitts- 
burgh, PA  15251-5205. 

7.  Section  1.1107  is  revised  to  read  as  follows: 
§1.1107     Schedule  of  charges  !o' applications  ind  other  filings  in  th« 

J  international  services. 

Action 

FCC  Fomi  No. 

Fee 

amount 

Payment 

type 
code 

Address 

1.  International  Fixed  Public  Radio  (Public  & 
Control  Stations) 

a.  Initial  Construction  Permit  (per  station) 

b.  Assignn-ent  or  Transfer  (per  application) 

c.  Renewal   per  license) 

d.  Modification  fper  station) 

e.  Extension  of  Construction  Authorization 
(per  station). 

f.  Special  Temporary  Autfxjrity  or  Request 

for  Waiver  (per  request). 

2.  Section  214  Applications: 

a.  Overseas  Cable  Construction  

159  &  407 .. 

702  or  704 

405  

159&403 

620 
620 
450 
450 
225 
225 

11,090 

1,250 
12.335 

• 

745 
745 

CSN 
CSN 
CON 
CON 
CKN 
CKN 

BIT 

CXT 
BJT 
CUT 
CtiT 

Federal  Comrnumcations  Commission,  inter- 
national Bureau,  Fixed  Pubhc  Radio,  P.O. 
Box  358160.  Pittsburgh,  PA  '525i-5l60. 

Federal  Communications  Commission,  Inter- 
national Bureau.  Fixea  Public  Radio,  P.O. 
Box  358160,  Pittsburgh.  PA  •525i-5'60. 

Federal  Communications  Commission,  Inter- 
nationa! Bureau,  ^ixed  Public  Radio,  P.O. 
Box  358160,  Pittsburgh,  PA  15251-5160. 

Federal    Communications    Commission,    Inter-              1 

701   , 

159  &  Corres 

national   Bureau,   Fixed  Public   Radio,   P.O.              ' 
Box  358160.  Pittsburgh,  PA  1525^-51 60. 

Federal    Communications    Commission,    Inter- 
nationa!  Bureau,   Fixea   Public   Radio.   P.O. 
Box  358160,  Pittsburgh.  PA  •525--5160.                     ) 

Federal    Communications    Commission,    inter-              • 

159  &  Corres 

national  Bureau,   Fixed  Public  Radio,  P.O.              1 

Box  3581 60   Pittsburgh.  PA  15251-5160.                     ! 

i 

Federal   Communicatrons   Commission,    Inter- 

b. Cable  Landing  License: 

(1)  Common  Carrier  

159  &  Corres 

national  Bureau    Telecommunications,  P.O. 

Box  3581 15,  Pittsburgh,  PA  15251-5115.                     , 

Federal    Communications   Commission,    Inter- 

(2) Non-Common  Carriers 

159  &  Corres 

national  Bureau,  Telecommunications,   P.O. 
Box  358-^5   Pittsburgh,  PA  15251-5115.                     ; 
Federal    Communications    Commission.    Inter- 

c. All  other  Intemational  214  Applications 

d  Special  Temporary  Authority  (all  serv- 
iC8S). 

159  &  Corres 

national  Bureau,  Telecommunications,  P.O, 
Box  358115,  Pittsburgh,  PA  '5251-5115.                     ; 
Federal    Communications    Commission,    Inter- 

159 &  Corres     

national  Bureau.   Telecommunications,   P.O. 
Box  3581-5   Pittsburgh   PA  i525i-5l15. 
Federal    Communications    Commission,    inter- 

national Bureau,   Teiecommunications,   P.O. 
Box  358115,  Pittsburgh,  pa  '5251-5115. 
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Action 

FCC  Form  No. 

Fee 

amount 

Payment 
type 
code 

i.U'ess 

e.  Assignments  or  Transfers  taJ)  services) 

159  &Corres 

745 

1,855 
130 

365 
125 
U15 
130 
130 
130 
130 

4,110 

45 

130 

365 
45 
1,215 
130 
130 
130 
130 

280 

CUT 

BAX  - 
CGX 

CNX 

CFX 

CWX 

CGX 

CGX 

CGX 

CGX 

BDS 
CAS 
CGS 

CNS 
CAS 
CWS 
CGS 
CGS 
CGS 
CGS 

CMO 

Federal  Communications  Commission.   Inter- 
national Bueeu,  Telecommunications,  P.O. 
Box  358115,  Pittsburgh,  PA  15251-6115. 

FederaJ  Commumcahons  Commission,  Inter- 
nationai  E  rea.  ^a^  Stations,  P.O.  Box 
358160,  PinsDurs!.,  -A  15251-5160. 

Federal  Communications  Commission,  Inter- 
national B'jreaj  Earth  Stations,  P.O.  Box 
358160.  Pnst  ,  3".  PA  15251-5160. 

Federal  Comm!j"t.:  ,atK>nj    _  r>."v-i»s3ion.   Inter- 
national E  "^d.     Earth  Stations,  P.O.  Box 
358160,  P'ttsDu'gn.  PA  15251-5160. 

Federal   Commwiications   Commission,   Inter- 
natKmai  bureau,  berth  Stations,  P.O.  Box 
358160,  PWsburgh,  PA  15251-5160. 

Federal  Communleaiiens-  C^ommission,   Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal   Communications   Commission,   Inter- 
national Bureau.  Earth  Stations,  P.O.  Box. 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communicafions  Commission,   Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications   Commission,   Inter- 
national Bureau,  Earth  Stations,   P.O.  Box 
368160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,   Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160 

Federal  Communicatiofw  Commission,  Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission.  Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  CommunicaiionB  Commission,  Inter- 
national Bureau.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communctttm  Commission,  Inter- 
national bureau.  Earth  Stations,  P.O.  Box 
358160,  Pittsbugh.  PA  15251-5160 

Federal  Communicalior»  Commission,  Irtter- 
nalional  Bj-ea.  ?a"-  Stations,  P.O.  Box 
358160,  Pnscwr 3-      -  '5251-5160. 

Federal  Com-'ancat  o-.s  Commission.  Inter- 
national Bureau  ia'-  Stations,  P.O.  Box 
358160,  Pittsbu'jr      -      .1-5160. 

Federal  Communi  at  v -,  Commission,  Inter- 
national BureaL  -a-f  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,   Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-6160. 

3.  Fixed  Satellite  Transmit  «ece;ve  Eart"-  Sta- 
tions: 
a.  Initial  Applicatior;  [per  station)  . ....„„„ 

159  4  493 „.... 

159  &  493 

b.  Modificatior  c'  L^icense    pe-  station)  

c,  Assignment  or  Transfer: 

(1)  First  Station  or,  AppiicaL'on 

(2)  Eac^  Ackjitiona:  Stat.o-i  „.. 

d.  Dpve'ODnen'a:  Static-    j:*'  statton)  „ 

702  &  704 

Sane  as  iOc(i) 

159  4  493 

e  Renewal  of  Licerwe  (per  stanoni  

f.  Speciai  "enporaiy  MtQ^  or  Waiver 

406  

159  &  Corres 

of  ^nor  Construcfion  Authorization  (per 

''equest 
g.  Amendner'  ct  Amplication  'per  station; 

h.  Ej'ensio-    Of  Construction  Permit  (per 
station). 

•i   Pixed  Satellrte  Smaii  ^^ansniit  Receive  Earth 
Stations  i2  meters  or  less  operatmc  ir  the  4/ 
6  GHz  frequency  band* 
a  ^eaa  ADOiication     _ 

b.  Routine  Application  (per  station) 

-'Sg  X  Corres    „ 

701   „. 

159  &  493 „.... 

159  4  493 

c.  Modification  of  License  (pe'  station)  

159  &  493  

d.  Assianment  or  Transfer: 

,  ^^itsi  Station  on  Appiication 

702  or  704 _. 

(2)  Each  aodiTicnal  station  

702  or  705 

e.  DevetoDmental  Station  (per  station) 

159  &  493 

f.  Renewal  of  Ucense  iper  station)  

405  

g.  Special  Temporary  Authority  O'  v^aiver 

159  &  Corres 

of  Prior  Constructior-  A-jthonzatior   :;:)er 
request 
h.  Amendment  o*  ADpiicatior   oer  stattor 

•59  &  Corres 

i.   Extension  ot  Construction  Permit  ^per 
station). 

5   "Pcei.'t  Onr*  tartr'  Stations - 

a   'Hitia:  Ac)PMcatio'-'  'or  ^^eqistration  

701  

159  &  493 

41982        Federal  ReijisttT  /  Vol.  61,  No.  157  /  Tuesday,  .\ugust  13.  1996  /  Rules  and  Regulations 


Action 


b    Modification  of  License  of  Registration 

iper  station). 

c.  AsSM^nment  or  Transfer: 

(1)  First  Station  on  Application 

(2)  Each  Additional  Station  

d.  Renewal  of  License  (per  station)  

e.  A.Tiefidrrient  of  Application 


f.  Extension  of  Construction  PerniH  (per 

station). 

g  Waivers  'per  'squest) 

6  =ixed  Satellite  Very  Small  Aperture  Terminal 
'VSA"^^  Systems 
a.  initial  Application  (per  system)  

p.  Modificatior  of  License  (per  system)  

c  Assignr^ert  or  Transfer  of  System 

d  Develoomenf  Station  _.. 

e.  Retiewal  of  License  (per  system)  


f  Special  Temporary  Authority  or  Waiver 
of  Prior  Construction  Authorization  (per 
request) 

g  Amendment  of  Application  (per  system) 


h.  Extension  of  Construction  Permit  (per 

system). 

7  MoDiie  Satellite  Earth  Stations: 

a    nitiai  Application  of  Blanket  Authoriza- 


b    'nitiai   Application  for  Individual   Earth 

StaiiO' 

c.  Modilioation  of  License  (per  system)  


FCC  Form  No. 


d  Assignment  or  Transfer  (per  system) 


e.  Developmental  Station 


f.  Renewal  of  License  (per  system) 


UMI 


g.  Special  Temporary  AutfTority  or  Waiver 
of  Prior  Construction  AuttXMization  (per 
request). 


159  &  493 


702  &  704 


Same  as  12c(i) 


405 


159  &Corres 

701  

159&Coaes 

158  &  493 

159  4  493 

702  &  704 

159  &  493 

159  &  405 

159  &  Corres 
159  &Corres 
159  &  701  .... 

159  &  493.... 
159  &  493  .... 
159  &  493.... 


159  &  702  or  159  & 
704. 

159  &  493 


Fee 
arrxjunt 


159  &  405 


159&Corres 


130 

365 
125 
130 
130 
130 
130 

6,840 
130 
1,830 
1^15 
130 
130 
130 
130 

6,840 
130 
130 
1,ftJ0 
1^15 
130 
130 


Payment 
type 
code 


CGO 

CNO 
CFO 
CGO 
CGO 
CGO 
CGO 

BGV 

CGV 

CZV 

CWV 

CGV 

CGV 

CGV 

CGV 

BGB 

CYB 

CGB 

CZB 

CWB 

CGB 

CGB 


Address 


Federal   Communications 

national    Bureau    Eartn 
358160,  Pittsburgh  PA 

Federal  Communications 
national  Bureau.  Eartn 
358160.  Pittsburgh.  PA  i 

Federal  Communications 
nationai  Bureau.  Earth 
358 ■'60   ^ittsDurgr   PA  - 

Federal  Comr^.umcations 
national  Bureau  Earth 
358150.  Pittsburgh,  PA  •• 

Federal  Communications 
national  Bureau  Ea-l^^ 
358160,  Pittsburgh  FA  i 

Federal  Communications 
national  Bureau  Earth 
358160,  Pittsburgn.  PA  • 

Federal  Communications 
national  Bureau  Earth 
358-50   Pittsburgh.  PA  i 


Commission,  Inter- 
Stations,  P.O.  Box 
5251-5160. 


Commission 

Stations,   P.O 

5251-5160. 

Commission. 

Stations.   P.O. 

5251-5160. 

Commission, 

Stations,   P.O. 

5251-5160. 

Commission, 

Stations,  P.O 

525- -5160. 

Commission. 

Stations.   PC 

5251-5:60 

Commission, 

Stations,   P.O 

5251-5160. 


'nter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

inter- 
Box 


Federal    Communications 

nationai  Bureau  Earth 
358160.  Pittsburgh,  PA 

Federal  Communications 
nationai  Bureau.  Earth 
358-! 60,  P.ttsburgh.  PA 

Federal  Communications 
national  Bureau.  Earth 
358160,  Pittsburgh.  PA 

Federal  Communications 
national  Bureau.  Earth 
358>6C-  Pittsburgh,  PA 

Federal  Communications 
nationai  Bureau,  Earth 
358160,  Pittsburgh.  PA 

Federal  Communications 
nationai  Bureau.  Earth 
358-' 60,  Pittsburgh,  PA 

Federal  Communications 
nationai  Bureau,  Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
nationai  Bureau,  Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau,  Earth 
358160,  Pittsburgh.  PA  : 

Federal  Communications 
nationai  Bureau,  Earth 
358160,  Pittsburgh,  PA  1 

Federal  Communications 
nationai  Bureau,  Earth 
358160.  Pittsburgh,  PA  : 

Federal  Communications 
nationai  Bureau,  Earth 
358160,  Pittsburgh.  PA  1 

Federal  Communications 
national  Bureau,  Earth 
358160.  Pittsburgh.  PA  i 

Federal  Communications 
nationai  Bureau.  Earth 
358160,  Pittsburgh,  PA  i 

Feaeral  Communications 
nationai  Bureau,  Earth 
358160.  Pittsburgh   PA  1 


Commission, 

Stations,   PO 

■525- -51 60 
Commission, 
Stations,   P,0 

-525--5160, 
Commission, 
Stations,  P,0, 

15251-5160. 
Commission, 
Stations,   P,0. 

15251-5160, 
Commission, 
Stations,   P  0 

-5251-5160 
Commission. 
Stations    P  C 


5251-5-60 
Commission, 
Stations.   P.O 

:  525' -5- 50 
Commission, 
Stations.   P,0 

1 525 --51 50 

Commission. 
Stations,   PO 
5251-5160. 
Commission, 
Stations.   P  C 
5251-5160. 
Commission, 
Stations,   PO 
5251-5150 
Commission, 
Stations.    P  0 
5251-5150 
Commission, 
Stations,   PO 
525 1-5 160 
Commission. 
Stations,   p  0 
525 1-5 160 
Commission. 
Stations    P  0 
5251-5-60 


Inter- 
Box 

inter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

inter- 
Box 

inter- 
Box 

inter- 

Box 


mter- 
Box 

Inter- 
Box 

Inter- 
Box 

inter- 
Box 

mter- 
Box 

inter- 
Box 

inter- 
sex 


* 
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Action 

FCC  Form  No. 

a'^Wurit 

Payment 

type 
code 

A.MfesF 

h.  Amendmerrt  of  Aoplicatior  fper  svsfem) 

159  &  Corres  „. 

130 

130 

6.840 

1.645 

130' 

1.830 

1.215 

130 

130 

130 

130 

2,470 

85.045 

85,045 

6,075 

"  6,075 

610 

1.215 

610 

7.290 

255,080 

7.290 

CGB 
CGB 

BGH 

CYH 

CGH 

CZH 

CWH 

CGH 

CGH 

CGH 

CGH 

BBY 

BNY 
BNY 
BFY 
BFY 
CRY 
CWY 
CRY 

CZW 
CLW 
CZW 

Federal  CommunicationB  CommisakxT.  Inter- 
national Bureau.  Earth  Statione,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communrcations  Comnr^ssioa  Inter- 
national Bureau,  Earth  Sta*> o-^s  ~  0.  Box 
3581 60.  Pittsburgh,  PA  1 52£   -t  6_. 

Federal  Communications  Commisson,  Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160.  Pittsbu'3'-   -A  15251-6160. 

Federal  Conwnun.ca;iuTs  Commissten,  Inter- 
nationai  Burea,  -a-h  Stations,  P.O.  Box 
358160.  Pittsbu  g'    =A  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau.  Earth  Stations.  P.O.  Box 
358160.  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  inter- 
national Bureau.  Earth  Stations,  P.O.  Box 
358160,  Pittsb.;'a^   pa  15251-5160. 

Federal  Comn-,.:  icat-oTs  Commission,  Inter- 
national Bureau.  Earth  Stations,  P.O.  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  l^te^ 
national  Bureau,  Earth  Stations,  P.O.  Box 
358160.  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Earth  Stations.  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal   Connmunications   Commission,   Inter- 
national    Bureau,     Satellites,     P.O.     Box 
358210.  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau.  Satellites.  P.O.  Box 
358210,  Pittsburgh.  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Satellites,  P.O.  Box 
.\'>«?10,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Satellites,  P.O.  Box 
358210,  Pittsburgh.  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau.  Satellites,  P.O.  Box 
,\'>8?10,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission.  Inter- 
national Bureau,  Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Satellites,  P.O.  Box 
,\'>ft?10,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Satellites,  P.O.  Box 
.^Sft^lO.  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  inter- 
national Bureau,  Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission.  Inter- 
national Bureau.  Satellites.  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Satellites,  P.O.  Box 
.^S8?10,  Pittsburgh,  PA  15251-5210. 

i.  Extension  C-onstrjction  Permi!  vper  sys- 

159 &  701  ^. 

tem). 

S   Radic  Deter^iinatior  Satellite  Earth  SMions: 
a.  Initial  ApDiir^tiO-'  'V  BianKet  Aiitttoriza- 

159  &  493 

tjon. 
b.   Initial  Application   'o'    "ctividuai   Earth 

159  4  493 

Station. 

c.  MrKj(fi,r.a;ior'  of  '.jce^se  'De'  system)  ..... 

159  4  493 

d.  Assigrtnieiits  ot  Transiof  (pwi  ayslem)  ... 
e    Deve!opnenta'  Station  .„ 

159  &  702  or  159  & 
704. 

159  4  493 

f.  Renewal  of  License  (per  system)  

159  4  405 _ 

a    Specia.  'emDora'.   "i-tnonty  or  Waiver 

159  4  Corres 

c  Prior  Construct,or  Ajthorization  (per 

request) 
h.  ATiendmef^t  ■:;'  Appticat'C    pe^  SvStern) 

i.  Extension  of  Constnxt.or'  Permit  (per 

159  4ConBS „.... 

159  4  701  

system). 

9.  Space  Stations  : Geostaiionary): 

a,  Appiicatio'^  <or  Authority  to  Co'^strjc'   .... 

159  4  Corres 

b.  Application  for  Authoritv  to   Launch  & 
Operate 
(1)  Initial  Application _ 

159  4  Corres _. 

(2)  Heoiacerneni  Satellite 

159  4  Corres 

c.  Assignment  or  Transfer  (per  satellite)  .... 

d.  Modification  

159  4  702  on  59  4 
704. 

159  4  Con-es 

e.  Specia:  'ernpofar.  Ajfxirry  or  Waiver 

159  4  Corres 

of  Prior  Construction  Ajtrionzation  (per 
request), 
f.  AmerxJment  o*  A-'pi  cation  

159  4  Corres 

g.    Extension    of    Constructior^    Permit/ 

159  4  Corres 

Launch  AuthorjraHon  (per  ^eauest). 

10.  space  Statuins    uOA-Eanr   O't)-  Satellite 
Systems 
a.    Aopiicatior   lof   Authority   to  Construct 

159  &  Corres 

:per  systen^  ct  technically  identical  sat- 
ellites .i 

D.  Aooiicatior  tor  Ajtno.nn'  tc  ^a^nc-'^  and 
Operate  iper  s»-ste"'  o'  tecrmicanv  loerv 
ticai  sateiNtes! 

c.  Assignment  or  Transre^   oer  request)  .... 

159  4  Conres 

159  4  702  or  159  4 
704. 
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d  Modificatiop  ;oef  request) 


e  Special  'ent'orary  Authority  or  Waiver 
of  Prior  Construction  Auttxjrization  (per 
request; 

;.  A.TTendment  of  Application  (per  request) 


g     Eictension     of    Construction    Permit/ 
Launch  Authorization  (per  request). 

1 1 .  Direct  Broaocast  SaletKtes 

a    Authorizatior   to  Construct   or   Major 

Modifjcatiop   per  'equest). 

D  Constr'jction  Permrt  and  Launch  Author- 
ity .per  'equest). 


c.  License  to  Operate  'per  ^eouest) 


d  Special  Temporary  Authorization  (per 
request). 

e  Hearing  iNew  and  major/minor  change 
;omparqtive  construction  permit  hear- 
ings. ;:of^parative  license  renewal  hear- 
ing) (pe'  request  I 

internatior^ai  Broadcas'  Stations. 

a  New  Station  and  '^dciiities  Change  Con- 
struction P'er'^^it  ppf  application). 


t).  New  ^  cense   per  aponcation) 


c.  License  Renewal  (per  application) 


FCC  Form  Ho. 


d  Ljoanse  Assignment  or  Transfer  of  Con- 
trol (pef  station  license). 

e.  Frequeixy   Assignment  and  Coordina- 
tion (per  'requency  hour). 

t  Special  Temporary  Authorization  (per  re- 
quest). 

'3     Permit    :c    Deliver    Program   to    Foreign 
Broadcast  Stations  (per  application): 
a  Conmercial  Television  Stations 


b  Cor^merciai  AM  or  FM  Radio  Station 


14    Recognizeo  Private  Operating  Status  (per 

application). 


159  &  Corres 
159  &  Cones 
159  &  Cones 
159  &  Corres 

159  &  Cones 
159  &  Corres 
159  &  Cones 
159  &  Cones 
159  &  Cones 

159  &  309  .... 
159  &  310  .... 
159  &  311  .... 


159  &  314  or  315  or 
316. 


Fee 
amount 


159  &  Cones 


159  &  Cones 


18.220 
1.830 
3.645 
1.830 

2.470 

23,950 

690 

125 

8.215 

2.075 

470 

120 

75 

45 


Payment 
type 
code 


159  &  308 


159  &  308 


159  &  Cones 


70 

70 
745 


CGW 
CXW 
CAW 
CXW 

MTD 
MXD 
MPD 

MGD 
MWD 

MSN 
MNN 
MFN 
MCN 
MAN 


125     MGN 


MBT 
MBR 
CUG 


Address 


Federal  Communications  Commission,  Inter- 
national Bureau.  Satellites,  P.O.  Bo* 
358210   PittsDurgn,  PA  •525^-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau.  Satellites.  P.O.  Box 
3582" 0.  Pittsburgh,  PA  '525'-52i0. 

Federal  Communications  Commission,  Inter- 
national. Bureau.  Satellites.  P  0  Box 
358210,  Pittsburgh,  PA  '525--5?'0 

Federal  Communications  Com.mission  inter- 
national, Bureau.  Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  inter- 
national. Bureau.  Satellites,  P.O.  Box 
358210.  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  inter- 
national. Bureau.  Satellites,  PC  Box 
358210,  Pittsburgh.  PA  ^525^-5210. 

Federal  Communications  Commission,  Inter- 
national, Bureau,  Satellites,  P.O.  Box 
358210.  Pittsburgh.  PA  15251-5210. 

^ederai  Communications  Commission,  Inter- 
national, Bureau,  Satellites.  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210 

Federal  Communications  Commission,  inter- 
national, Bureau,  Satellites,  P  O.  Box 
358210,  Pittsburgh,  PA  1525i-52i0. 


Federal  Communications  Commission,  Inter- 
national, Bureau.  Notifications,  P.O.  Box 
358175,  Pittsburgh,  PA  1 525' -5' 75. 

Federal  Communications  Commission,  Inter- 
national, Bureau,  Notifications.  P  C  Box 
358175,  Pittsburgh,  PA  '5251-5' 75. 

Federal  Communications  Commission,  Inter- 
national, Bureau,  Notifications,  PO  Box 
358175,  Pittsburgh,  PA  '5251 -5' 76 

Federal  Communications  Commission,  inter- 
national. Bureau.  Notifications,  PO  Box 
358' 75,  Pittsburgh,  PA  *  5251-5' 75 

Federal  Communications  Commission,  inter- 
national. Bureau,  Notifications,  P  0  3o« 
358' 75.  Pittsburgh,  PA  "5251-5175. 

Federal  Communications  Commission,  Inter- 
national Bureau,  Notifications,  PC  Box 
358175,  Pittsburgh,  FA  15251-5175. 


Federal  Communications  Commission,  inter- 
national. Bureau.  Notifications,  P.O.  Box 
358175.  Pittsburgh.  PA  15251-5175. 

Federal  Communications  Commission, 
national.  Bureau.  Notifications,  P  0 
358175,  Pittsburgh,  PA  '525i-5'75 

Federal  Communications  Commission, 
national.  Bureau,  Telecommunicationa 
Box  358115,  Pittsburgh,  PA  15251-5115 


Inter- 
Box 


inter- 

p  n 


FR  noc.  96-20596  Filed  8-8-96;  3:42  pml 

BILLING  COOE  6712-01-M 


UMI 


Federal  Register  /  Vol.  61,  No.  157  /  Tuesday,  August  13,  1996  /  Rules  and  Regulations       41985 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

[Docl<et  No  96-19;  Notice  02] 

RIN  2127-AF92 

Insurer  Reporting  Requirements,  List 
of  Insurers  Required  to  File  Reports 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  updates  the  list 
in  Appendices  A,  B,  and  C  of  Part  544 
of  passenger  motor  vehicle  insurers  that 
are  required  to  file  reports  on  their 
motor  vehicle  theft  loss  experiences, 
pursuant  to  49  U.S.C.  Section  33112. 
Each  insurer  listed  must  file  a  report  for 
the  1993  calendar  year  not  later  than 
October  25, 1996.  Further,  as  long  as  an 
insurer  remains  listed,  it  must  submit 
reports  on  each  subsequent  October  25. 
DATES:  The  final  rule  on  this  subject  is 
effective  August  13,  1996. 

Reporting  Date.  Insurers  hsted  in  the 
appendices  are  required  to  submit 
reports  on  their  calendar  year  1993 
experience  on  or  before  October  25, 
1996  Previously  listed  insurers  whose 
names  are  removed  by  this  notice  need 
not  submit  reports  for  that  year.  Insurers 
newly  listed  m  this  final  rule  must 
submit  their  reports  for  calendar  year 
1993  on  or  before  October  25.  1996. 
Under  Part  544.  as  long  as  an  insurer  is 
listed,  it  must  file  reports  each  October 
25.  Thus,  any  insurer  listed  in  the 
appendices  as  of  the  date  of  the  most 
recent  final  irile  must  file  a  report  on  the 
following  October  25.  and  on  each 
succeeding  October  25,  absent  a  further 
amendment  removing  the  insurer's 
name  from  the  appendices. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor.  Office  of  Planning  and 
Consumer  Programs.  N'HTSA,  400 
Seventh  Street,  SVV,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-1740.  Her  fax  number  is 
(202) 493-2739. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  U.S,C.  33112.  Insurer 
reports  and  information,  N'HTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report  with  the 
agency.  Each  insurers  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 


taken  by  the  insurer  to  reduce  such 
premiums,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  implementing  regulation, 
49  CFR  Part  544,  the  following  insurers 
are  subject  to  the  reporting 
requirements:  (1)  Those  issuers  of  motor 
vehicle  insurance  policies  whose  total 
premiums  accoimt  for  1  percent  or  more 
of  the  total  premiums  of  motor  vehicle 
insurance  issued  vdthin  the  United 
States;  (2)  Those  issuers  of  motor 
vehicle  insurance  policies  whose 
premiums  accoimt  for  10  percent  or 
more  of  total  premiums  written  within 
any  one  State;  and  (3)  Rental  and  leasing 
companies  with  a  fleet  of  20  or  more 
vehicles  not  covered  by  theft  insurance 
poUcies  issued  by  insurers  of  motor 
vehicles,  other  than  any  governmental 
entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  has  exempted 
smaller  passenger  motor  vehicle 
insurers  from  the  reporting 
requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that 
NHTSA  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  it  finds  that 
such  exemptions  will  not  significantly 
affect  the  vahdity  or  usefulness  of  the 
information  in  the  reports,  either 
nationally  or  on  a  State-by-State  basis. 
The  term  "small  insurer"  is  defined  in 
Section  33112(f)(1)(A)  and  (B)  as  an 
insurer  whose  premiums  for  motor 
vehicle  insurance  issued  directly  or 
through  an  affiliate,  including  pooling 
arrangements  established  under  State 
law  or  regulation  for  the  issuance  of 
motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,"  but  accoimts  for  10 
percent  or  more  of  the  total  premiums 
for  ail  motor  vehicle  insurance  issued  in 
a  particular  State,  the  insurer  must 
report  about  its  operations  in  that  State, 

As  provided  in  49  CFR  Part  544. 
NHTSA  exercises  its  exemption 
authority  by  listing  in  .'\ppendix  A  each 
insurer  which  must  report  because  it 
had  at  least  1  percent  of  the  motor 
vehicle  insurance  premiums  nationally. 
Listing  the  insurers  subject  to  reporting 
instead  of  each  insurer  exempted  from 
reporting  because  it  had  less  than  1 
percent  of  the  premiums  nationally  is 
administratively  simpler  since  the 
former  group  is  much  smaller  than  the 
latter,  hi  Appendix  B,  NHTSA  Usts 
those  insurers  that  are  required  to  report 


for  particular  states  because  each 
insurer  had  a  10  percent  or  greater 
market  share  of  motor  vehicle  premiums 
in  those  States.  In  the  establishing  Part 
544  (52  FR  59.  January  2,  1987)  final 
rule,  the  agency  stated  that  Appendices 
A  and  B  will  be  updated  annually.  It  has 
been  NHTSA 's  practice  to  update  the 
appendices  based  on  data  voluntarily 
provided  by  insurance  companies  to 
A.M.  Best  and  made  available  for  the 
agency  each  spring.  The  agency  uses  the 
data  to  determine  the  insurers'  market 
shares  nationally  and  in  each  state. 

B.  Self-insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  is  authorized  to 
grant  exemptions  to  self-insurers,  i.e., 
any  person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  passenger 
motor  vehicles,  49  U.S.C,  33112(e)(1) 
and  (2).  NHTSA  may  exempt  a  self- 
insurer  fixim  reporting,  if  the  agency 
determines: 

(1 )  The  cc»t  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer;  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  Chapter  331. 

Conversely,  NHTSA  may  not  exempt 
a  self  insurer  solely  based  on  meeting 
the  definition  of  insurer  as  defined  in 
Section  33112(b)(1). 

In  a  final  rule  pubhshed  June  22, 1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles 
because  it  beheved  that  reports  from 
only  the  largest  companies  would 
sufficiently  represent  the  theft 
experience  of  rental  and  leasing 
companies.  NHTSA  concluded  that 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significantly 
contribute  to  carrying  out  NHTSA 's 
statutory  obUgations,  and  that 
exempting  such  companies  will  reUeve 
an  unnecessary  burden  on  most 
companies  that  potentially  must  report. 
As  a  result  of  the  June  1990  final  rule, 
the  agency  added  a  new  Appendix  C, 
which  consists  of  an  annually  updated 
list  of  the  self-insurers  that  are  subject 
to  Part  544. 

Following  the  same  approach  as  in 
the  case  of  Appendix  A,  NHTSA  has 
included  in  Appendix  C  each  of  the 
relatively  few  self-insurers  which  are 
subject  to  reporting  instead  of  the 
relatively  numerous  self-insurers  which 
are  exempted.  NHTSA  updates 
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Appendix  C  based  primarily  on 
information  from  the  publications 
Automotive  Fleet  Magazine  and 
Business  Travel  News 

Notice  of  Proposed  Rulemaking 

(1)    Insurers  of  Passenger  Motor 
Vehicles 

On  April  8,  1996.  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  to  update  the  list  of  insurers  in 
Appendices  .\.  B,  and  C  required  to  file 
reports  (61  FR  15443),  Based  on  the 
1993  calendar  year  market  share  data 
provided  by  A.M.  Best.  NHTSA 
proposed  to  amend  the  listing  in 
Appendix  A  of  insurers  which  must 
report  because  each  had  wrritten  at  least 
one  percent  of  the  motor  vehicle 
insurance  premiums  on  a  national  basis. 
The  list  was  last  amended  in  a  notice 
published  on  June  27,  1995  (See  60  FR 
33145).  One  company.  General  ACC 
Group,  included  in  the  June  1995 
listing,  was  proposed  to  be  removed 
from  Appendix  A.  Two  companies, 
Allmerica  Property  and  Casualty 
Companies  and  Metropolitan  Group, 
that  were  not  listed  in  Appendix  A, 
were  proposed  to  be  added. 

Each  of  the  19  insurers  listed  in 
Appendix  A  of  this  notice  is  required  to 
file  a  report  not  later  than  October  25, 
1996.  setting  forth  the  information 
required  by  Part  544  for  each  State  in 
which  It  did  business  in  the  1993 
calendar  year,  x^s  long  as  those  19 
insurers  remain  Usted.  they  are  required 
to  submit  reports  on  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

Appendix  B  lists  those  insurers  that 
are  required  to  report  for  particular 
States  for  the  calendar  year  1993 
because  each  insurer  had  a  10  percent 
or  greater  market  share  of  motor  vehicle 
premiums  in  those  States.  Based  on  the 
1993  calendar  year  A.M.  Best  data  for 
market  shares,  it  was  proposed  that  one 
company ,  Nodak  Mutual  Insurance 
Company,  reporting  on  its  activities  in 
the  State  of  North  Dakota,  be  added  to 
Appendix  B. 

The  12  insurers  listed  in  Appendix  B 
of  this  notice  would  be  required  to 
report  on  their  activities  in  every  State 
in  which  they  had  a  10  percent  or 
greater  market  share.  These  reports  must 
be  filed  no  later  than  October  25,  1996, 
and  set  forth  the  information  required 
by  Part  544.  As  long  as  those  12  insurers 
reinain  listed,  they  would  be  required  to 
submit  reports  on  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 


(2)    Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  1993.  the  most  recent  year  that 
data  are  available,  NHTSA  proposed 
several  changes  in  Appendix  C.  Based 
on  the  data  reported  in  the  above 
mentioned  publications,  NHTSA 
proposed  that  the  American 
International  Rent-A-Car  Corp./ANSA 
be  removed  from  Appendix  C.  The 
agency  also  proposed  that  four 
additional  rental  and  leasing  companies, 
Citicorp  Bankers  Leasing  Corporation, 
Donlen  Corporation.  Lease  Plan 
International,  and  USL  Capital  Fleet 
Services,  be  included  in  Appendix  C. 
Accordingly,  each  of  the  13  companies 
(including  franchisees  and  licensees) 
listed  in  this  notice  in  Appendix  C 
would  be  required  to  file  reports  for  the 
calendar  year  1993  no  later  than  October 
25,  1996,  and  set  forth  the  information 
required  by  Part  544.  As  long  as  those 
13  companies  remain  listed,  they  would 
be  required  to  submit  reports  on  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

NHTSA  notes  that  on  July  5. 1994,  the 
Cost  Savings  Act.  (including  Title  VI — 
Theft  Prevention)  was  revised  and 
codified  "without  substantive  change." 
The  passenger  motor  vehicle  theft 
insurers'  reporting  provisions  formerly 
at  15  U.S.C.  2032  are  now  at  49  U.S.C. 
33112.  This  final  rule  amends  part  544 
to  reflect  the  changed  statutory 
authority. 

Public  Comments  and  Final 
Determination 

In  response  to  the  NPRM,  the  agency 
received  no  comments.  Accordingly, 
this  final  rule  adopts  the  proposed 
changes  to  Appendices  A,  B,  and  C. 

Regulatory  Impacts 

(1)    Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this  final 
rule  and  has  determined  the  action  not 
to  be  "significant"  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  policy  and  procedures.  This 
rule  implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  expressly 
reqmred  to  file  reports. 

NHTSA  does  not  believe  that  this 
rule,  reflecting  more  current  data,  affects 
the  impacts  described  in  the  final 


regulatory  evaluation  prepared  for  the 
final  rule  establishing  Part  544.  (52  FR 
59,  January  2,  1987).  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  cost  estimates  in  the 
1987  final  regulatory  evaluation,  the 
agency  estimates  that  the  cost  of 
compliance  will  be  about  $50,000  for 
any  insurer  that  is  added  to  Appendix 
A,  about  S20.000  for  any  insurer  added 
to  Appendi.x  B.  and  about  $5,770  for  any 
insurer  added  to  Appendix  C.  In  this 
final  rule,  for  .\ppendix  A,  the  agency 
removed  one  insurer  and  added  two 
insurers;  for  .Appendix  B,  the  agency 
added  one  insurer;  and  for  Appendix  C, 
the  agency  removed  one  company  and 
included  four  additional  companies. 
The  agency  therefore  estimates  that  the 
net  effect  of  this  final  rule  will  be  a  cost 
increase  to  insurers,  as  a  group,  of  less 
than  $100,000. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
have  been  placed  in  Docket  No.  T86-01; 
Notice  2,  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section. 
Room  5109.  400  Seventh  Street,  S.W., 
Washington,  DC  20590,  or  by  calling 
(202) 366-4949, 

(2)  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  This  collection  of 
infonnation  has  been  assigned  OMB 
Control  Number  2127-0547  ("Insurer 
Reporting  Requirements")  and  has  been 
approved  for  use  through  October  31, 
1996, 

(3)  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulator\'  Flexibility  Act  (RFA)  (5 
U,S.C,  601  et  seq.)  I  certif)'  that  this  final 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
for  the  certification  is  that  none  of  the 
companies  proposed  to  be  included  on 
appendices  A,  B,  or  C  would  be 
construed  to  be  a  small  entity  within  the 
definition  of  the  RFA,  "Small  insurer" 
is  defined  in  part  under  49  U.S,C.  33112 
as  any  insurer  whose  premiums  for  all 
forms  of  motor  vehicle  insurance 
account  for  less  than  one  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  United  States,  or  any  insurer 
whose  premiums  within  any  State, 
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account  for  less  than  10  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  State.  This  notice  would 
exempt  all  insurers  meeting  those 
criteria.  Any  insurers  meeting  those 
criteria  is  not  a  small  entity.  In  addition, 
in  this  rulemaking,  the  agency  proposes 
to  exempt  all  "self  insured  rental  and 
leasing  companies"  that  have  fleets  of 
fewer  than  50,000  vehicles.  Any  self 
insured  rental  and  leasing  company  too 
large  to  meet  that  criterion  is  not  a  small 
entity. 

(4)  Federalism 

This  action  has  been  analyzed  in 
accordance  v^th  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

(5)  Environmental  Impacts 

\a  accordance  with  the  National 
Enviroimiental  PoUcy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  final  rule  and  determined  that  it 
would  not  have  a  significant  impact  on 
the  quahty  of  the  human  environment. 

(6)  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law,  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909,  Section  32909  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Pari  544 

Crime,  Insurance  companies.  Motor 
vehicles,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  544  is  amended  as  follows: 

PART  544— [AMENDED] 

1.  The  authority  citation  for  part  544 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  544.2  Purpose  is  revised 
to  read  as  follows: 

§  544.2     Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  aid  in  implementing 
and  evaluating  the  provisions  of  49 
U.S.C.  chapter  331  Theft  Prevention  to 
prevent  or  discourage  the  theft  of  motor 
vehicles,  to  prevent  or  discoiuage  the 
sale  or  distribution  in  interstate 
commerce  of  used  parts  removed  from 


stolen  motor  vehicles,  and  to  help 
reduce  the  cost  to  consumers  of 
comprehensive  insurance  coverage  for 
motor  vehicles. 

3.  Paragraph  (a)  of  §  544.4 
Definitions  is  revised  to  read  «s  follows: 

§544.4    Definitions. 

(a)  Statutory  terms.  All  terms  defined 
in  49  U.S.C.  33101  and  33112  are  used 
in  accordance  with  their  statutory 
meanings  imless  otherwise  defined  in 
paragraph  (b)  of  this  section. 
***** 

4.  Paragraph  (a)  of  §  544.5  is  revised 
to  read  as  follows: 

S  544.5    General  requirements  for  repc  -^r 

(a)  Each  msurer  to  which  this  pan 
apphes  shall  submit  a  report  annually 
not  later  than  October  25,  beginning  on 
October  25,  1986.  This  report  shall 
contain  the  information  required  by 
§  544.6  of  this  part  for  the  calendar  year 
three  years  previous  to  the  year  in 
which  the  report  is  filed  (e.g.,  the  report 
due  by  October  25,  1996  shall  contain 
the  required  information  for  the  1993 
calendar  year). 
***** 

5.  Appendix  A  to  Part  544  is  revised 
to  read  as  follows: 

Appendix  A — Insurers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Aetna  Life  &  Casualty  Group 
Allmerica  Property  &  Casualty 

Companies ' 
Allstate  Insurance  Group 
American  Family  Group 
American  International  Group 
Cahfomia  State  Auto  Association 
CNA  Insurance  Companies 
Farmers  Insurance  Group 
Geico  Corporation  Group 
ITT  Hartford  Insiuance  Group 
Liberty  Mutual  Group 
Metropolitan  Group ' 
Nationwide  Group 
Safeco  Insurance  Companies 
Progressive  Group 
Prudential  of  America  Group  State  Farm 

Group 
Travelers  Insurance  Group 
USAA  Group 

6.  Appendix  B  to  Part  544  is  revised 
to  read  as  follows: 

Appendix,  B — Issupf.  ■»*  Mntur  \  ehicle 
Insurance  PoIh.  ip*.  Subiett  ti^  th^ 
KeportinH  Requirpments  Only  in 
Designatpd  Statps 

Alfa  Insurance  Group  (Alabaijia) 


Arnica  Mutual  Insurance  Company 

(Rhode  Island)   • 
Arbella  Mutual  Insurance 

(Massachusetts) 
Auto  Club  of  Michigan  (Michigan) 
Commerce  Group,  Inc.  (Massachusetts) 
Commercial  Union  Insurance 

Companies  (Maine) 
Concord  Group  Insiu'ance  Companies 

(Vermont) 
Erie  Insurance  Group  (Pennsylvania) 
Kentucky  Farm  Bureau  Group 

(Kentucky) 
Nodak  Mutual  Insurance  Company 

(North  Dakota) ' 
Southern  Farm  Bureau  Casualty  Group 

(Arkansas,  Mississippi) 
Tennessee  Farmers  Companies 

(Tennessee) 

7.  Appendix  C  to  Part  544  is  revised 
to  read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

Avis,  Inc. 

Budget  Rent-A-Car  Corporation 

Citicorp  Bankers  Leasing  Corporation ' 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation ' 

Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
Lease  Plan  International  ^ 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
Ryder  System,  Inc.  (Both  rental  and 

leasing  operations) 
U-Haul  International,  Inc.  (Subsidiary  of 

AMERCO) 
USL  Capital  Fleet  Services ' 

Issued  on:  August  7,  1996. 

Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  96-20569  Filed  8-12-96;  8:45  am] 
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ACTION:  Inseason  action. 
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summary:  The  Assistant  Administrator 
tor  Pisfienes.  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  this 
inseason  action  pursuant  to  BPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  NfMFS  announces  that 
the  Area  2A  (off  Washington,  Oregon, 
and  California)  commercial  halibut 
fisher)'  quota  has  been  reached  and  both 
the  directed  commercial  fishery  and  the 
incidental  halibut  catch  fishery  during 
salmon  trolling  in  Area  2A  are  closed 
for  the  remainder  of  1996.  This  action 
is  intended  to  enhance  the  conservation 
of  the  Pacific  halibut  stock. 

EFFECTIVE  DATE:  1800  hrs.  Pacific 
Davli^ht  time.  August  1. 1996.  until 
2400  hrs.  Pacific  local  time,  December 

11    IQQfi 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino,  206-526-6140. 

SUPPtEMENTARV  INFORMATION:  In  the 
final  regulations  implementing  the 
Catch  Sharing  Plan  (Plan)  for  Area  2 A 
(61  PR  11337,  March  20,  1996),  the 
commercial  fishery  for  Pacific  halibut  in 
Area  2A  was  divided  between  a  directed 
halibut  fishery  with  a  quota  of  91,052  lb 
(41.3  metric  tons  (mt)  and  an  incidental 
halibut  catch  fishery  during  the  salmon 
troll  fishery  with  a  quota  of  16.068  lb 
(7.3  mt).  The  Plan  stipulates  that  if  the 
quota  for  the  incidental  catch  fishery  is 
not  harvested  during  the  May  and  June 
salmon  troll  fishery,  the  remaining 
quota  will  be  made  available  to  the 
directed  hafibut  fishery  on  July  1. 
Further,  the  Plan  stipulates  that  if  the 
quota  for  the  directed  halibut  fishery  is 
not  harvested  by  July  31  and  the  halibut 
quota  for  the  salmon  troll  fishery  was 
not  harvested  during  the  May/June 
fishery,  then  the  landings  of  halibut 
caught  incidentally  during  salmon  troll 
fisheries  will  be  allowed  effective 
August  1.  The  salmon  troll  fishery 
closed  June  30, 1996,  and  the  remaining 
incidental  Pacific  halibut  catch  of  8,066 
lb  (3.65  mt)  was  added  to  the  directed 
commercial  catch  limit  (61  FR  39362. 
July  29,  1996). 

Inseason  Action 

1 996  Halibut  Report  No.  6 

In  accordance  with  the  annual 
management  measures  for  ocean  salmon 
fisheries  (61  FR  20175.  May  6,  1996), 
which  stipulate  the  halibut  retention 
measures  in  the  salmon  troll  fishery. 
NMFS  is  taking  inseason  action  to  close 
the  incidental  halibut  fishery  because 
the  Area  2A  commercial  halibut  quota 
has  been  reached.  NMFS  is  also 


providing  notification  of  the  closure  of 
the  directed  hafibut  fishery  by  the  IPHC. 

Dated:  August  7. 19Sfe. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-20618  Filed  &-12-96;  8:45  am) 
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Salmon  Fisheries:  inseason 
Adjustments  from  the  US  -Canadian 
Border  to  Leadbetter  Point,  WA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustments. 

SUMMARY:  NMFS  announces  that  the 
possession  and  landing  limit  in  the 
commercial  salmon  fishery  in  the  area 
firom  the  U.S.-Canadian  border  to 
Leadbetter  Point,  WA,  was  increased  to 
200  coho  salmon  per  opening  beginning 
August  2,  1996.  This  adjustment  is 
intended  to  increase  economic 
efficiency  in  the  fishery.  NMFS  also 
announces  that  the  bag  limit  in  the 
recreational  salmon  fishery  in  the  area 
from  the  U.S.-Canadian  border  to  Cape 
Alava,  WA,  was  decreased  to  one  fish 
per  day  at  the  opening  of  the  season  on 
August  5. 1996.  This  adjustment  is 
intended  to  prolong  the  season  and 
provide  fishing  opportunity  to  a  larger 
number  of  recreational  fishermen. 
DATES:  Modification  of  the  commercial 
possession  and  landing  limit  is  effective 
0001  hours  local  time,  August  2, 1996, 
through  2400  hours  local  time, 
September  30,  1996.  Modification  of 
the  recreational  bag  limit  is  effective 
0001  hours  local  time,  August  5, 1996, 
through  2400  hoiu^  local  time, 
September  26, 1996.  Comments  will  be 
accepted  through  August  27,  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region.  NMFS  (Regional  Director), 
NOAA,  7600  Sand  Point  Way  NE.. 
Seattle,  WA  98115-0070.  Information 
relevant  to  this  action  has  been 
compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the 
Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  206-526-6140. 


SUPPLEMENTARY  INFORMATION:  In  the 
annual  management  measures  for  ocean 
salmon  fisheries  (Rl  FR  20175.  May  6. 
1996),  NMFS  announced  that  the  1996 
commercial  fi.sherv-  for  all  salmon 
except  Chinook  salmon  in  the  area 
between  the  U.S.-Canadian  border  and 
Leadbetter  Point.  WA,  would  open  July 
26,  and  fishing  would  follow  a  cycle  of 
3  days  open  and  4  days  closed.  The 
fishery  would  close  the  earlier  of 
September  30  or  attainment  of  the 
18,800  coho  salmon  quota.  Each  vessel 
would  be  able  to  possess,  land  and 
deliver  no  more  than  75  coho  salmon 
per  open  period. 

The  best  available  information  on  July 
31  indicated  that  commercial  catches  for 
the  first  open  period  totaled  3,100  coho 
salmon.  The  preseason  objective  for  the 
possession  and  landing  limit  was  as  a 
catch-dampening  measure  to  prevent 
exceeding  the  quota  during  the  first 
open  period.  Increasing  the  possession 
and  landing  limit  to  200  coho  salmon 
per  opening  would  increase  economic 
efficiency  and  provide  additional 
harvest  opportunity  to  commercial 
fishermen.  This  adjustment  would  be 
effective  starting  with  the  second  open 
period  on  August  2—4. 

In  the  annual  management  measures, 
NMFS  announced  that  the  1996 
recreational  fishery  for  all  salmon 
except  chinook  salmon  in  the  area 
between  the  U.S.-Canadian  border  and 
Cape  Alava,  WA,  would  open  August  5 
and  continue  through  the  earlier  of 
September  26  or  attainment  of  the  5,800 
coho  salmon  subarea  quota.  The  bag 
limit  would  be  two  fish  per  day. 

Based  on  historical  catch  and  effort 
levels  available  on  July  31,  it  is  expected 
that  the  quota  would  be  reached  and  the 
fishery  would  be  closed  within  2  days 
of  the  season  opening.  Opening  the 
season  with  an  adjusted  bag  limit  of  one 
fish  per  day  will  provide  a  longer  season 
and  additional  fishing  opportunity  to 
more  recreational  fishermen. 

Modifications  of  limited  retention 
regulations  and  recreational  bag  limits 
are  authorized  by  regulations  at  50  CFR 
660.409(b)(l)(ii)  and  (iii).  All  other 
restrictions  that  apply  to  these  fisheries 
remain  in  effect  as  announced  in  the 
annual  management  measures. 

The  Regional  Director  consulted  with 
representatives  of  the  Washington 
Department  of  Fish  and  Wildlife, 
Oregon  Department  of  Fish  and  Game, 
and  Pacific  Fishery  Management 
Council  regarding  this  action.  The  State 
of  Washington  will  manage  the 
commercial  and  recreational  fisheries  in 
State  waters  adjacent  to  these  areas  of 
the  exclusive  economic  zone  consistent 
with  this  Federal  action.  As  provided  by 
the  inseason  action  procedures  of  50 
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CFR  660.411,  actual  notice  to  fishermen 
of  this  action  was  given  prior  to  August 
2, 1996  (reopening  date  of  the 
commercial  fishery  between  the  U.S.- 
Canadian border  and  Leadbetter  Point, 
WA),  and  August  5,  1996  (opening  date 
of  the  recreational  fishery  between  the 
U.S.-Canadian  border  and  Cape  Alava, 
WA),  by  telephone  hotline  number  206- 
526-6667  or  800-662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  adjust  these 
fisheries  in  a  timely  manner,  NMFS  has 
determined  that  good  cause  exists  for 
this  action  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  This  action  does  not  apply  to. 
other  fisheries  that  may  be  operating  in 
other  areas. 

('.lassitli  atiun 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 

Datea:  August  7,  1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-20617  Filed  8-12-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  ot  rules  and  regulations.  The 
purpose  of  tiese  notices  is  to  give  interested 
persons  ar  apoortunity  to  participate  in  the 
rule  maiong  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMEffT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  301 
[Docket  96-016-12] 

Karnal  Bunt;  Public  Forum 

agency:  .\nimal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  forum. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  an 
additionarpublic  forum  on  the  Agency's 
program  to  control  and  eradicate  Kama] 
bunt.  Four  other  forums  have  been  held 
or  announced.  The  fifth  forum  will 
provide  £in  additional  opportunity  for 
the  public  to  comment  on  the 
regulations  established  and  amended  by 
a  series  of  interim  rules  published  in  the 
Federal  Register  since  March,  1996,  and 
to  comment  on  proposed  changes  to  the 
regulations  contained  in  a  proposed  rule 
published  in  the  Federal  Register  on 
August  2.  1996.  The  regulations 
quarantine  portions  of  Arizona, 
Cahfomia,  New  Mexico,  and  Texas 
because  of  infestations  of  Kamal  bunt, 
restrict  the  movement  of  regulated 
articles  from  the  quarantined  areas,  and 
provide  compensation  for  certain 
individuals  in  order  to  mitigate  losses 
and  expenses  incurred  because  of 
Kamal  bimt.  Comments  will  also  be 
accepted  addressing  any  aspect  of  the 
Kamal  bunt  program  not  included  in  the 
regulations,  including  control  and 
survey  activities  conducted  in  the 
quarantined  areas,  the  national  Kamal 
bunt  survey  program,  and  the 
certification  of  wheat  for  export. 
Information  gathered  at  the  public 
forum  will  be  considered  by  the 
Department  in  developing  guidelines  " 
and  procedures  for  conducting  the 
Kamal  bunt  program  for  the  1996-97 
wheat  growing  season. 
DATES:  The  public  forum  will  be  held  in 
Las  Cmces,  NM,  on  Tuesday,  August  20, 
1996,  from  9  a.m.  until  5  p.m. 


ADDRESSES:  The  public  forum  will  be 
held  at  the  Best  Westem-Mesilla  Valley 
Inn,  Aspen  West  Room,  901  Avenida  de 
Mesilla,  Las  Cruces,  New  Mexico,  (505) 
524-8603. 

Any  persons  who  are  unable  to  attend 
the  forum,  but  who  wish  to  comment  on 
any  aspect  of  the  Kamal  bunt  program, 
may  send  written  comments.  Please 
send  an  original  and  three  copies  of 
wrritten  comments  to  Docket  No.  96- 
016-12,  Regulatory  Analysis  and 
Development,  PPD.  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MB  20737-1238.  Please  state  that  your 
comments  refer  to  Docket  No.  96-016- 
12.  Comments  received,  including 
transcripts  from  the  public  fonmi,  may 
be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION:  The 
public  forum  is  being  held  concerning 
the  Animal  and  Plant  Health  Inspection 
Service's  (APHIS)  program  to  control 
and  eradicate  Kamal  bimt.  Comments 
will  be  accepted  on  the  regulations 
established  and  amended  by  a  series  of 
interim  mles  published  by  APHIS  in  the 
Federal  Register  since  March,  1996,  and 
on  a  proposed  rule  published  in  the 
Federal  Register  on  August  2, 1996  (61 
FR  40354-^0361,  Docket  No.  96-016- 
10). 

The  interim  rules  were  published  on 
March  28, 1996  (61  FR  13649-13655, 
Docket  No.  96-016-3),  April  25, 1996 
(61  FR  18233-18235,  Docket  No.  96- 
016-5),  and  July  5,  1996  (61  FR  35107- 
35109,  Docket  No.  96-016-6  and  61  FR 
35102-35107,  Docket  No.  96-016-7).  A 
public  forum  was  held  in  Washington, 
DC,  on  July  17, 1996,  and  a  notice  of 
public  forums  scheduled  for  Kansas 
aty,  MO,  Phoenix,  AZ,  and  Imperial, 
CA,  was  published  in  the  Federal 
Register  on  August  2, 1996  (61  FR 
40361-40362,  Docket  No.  96-016-11). 
Written  comments  on  the  interim  rules 


and  the  proposed  mle  are  required  to  be 
received  by  September  3,  1996. 

A  representative  of  the  United  States 
Department  of  Agriculture  (USDA)  will 
preside  at  the  public  forum.  Any 
interested  person  may  appear  and  be 
heard  in  person,  or  through  an  attorney 
or  other  representative.  Persons  who 
wish  to  speak  at  the  public  forum  will 
be  asked  to  provide  their  names  and 
affiliations.  Parties  wishing  to  make  oral 
presentations  may  register  in  advance 
by  calling  the  Legislative  and  Public 
Affairs  staff  of  APHIS,  USDA,  at  (202) 
720-2511  before  5  p.m.  e.d.s.t.  on 
August  16, 1996.  Registration  will  also 
be  held  at  the  fonmi  site  from  8  a.m. 
until  8:45  a.m.  on  the  day  of  the  forum. 
Speakers  will  be  scheduled  in  the  order 
their  registration  is  received. 

The  public  forum  will  begin  at  9  a.m. 
and  is  scheduled  to  end  at  5  p.m.  local 
time.  However,  the  forum  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heard.  The  presiding  officer  may  limit 
the  time  for  each  presentation  so  that  all 
interested  persons  have  an  opportimity 
to  participate.  Attendees  who  wish  to 
speak  but  who  did  not  register  will  be 
provided  time  to  speak  only  after  all 
registered  speakers  have  been  heard. 

The  purpose  of  the  forum  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
information  to  the  Department 
conceming  APHIS'  program  to  control 
and  eradicate  Kamal  bunt.  Questions 
about  the  content  of  the  interim  rules 
and  the  proposed  mle  conceming 
Kamal  bunt  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  repre.sentative  of  the 
Department  will  respond  to  the 
comments  on  the  interim  rules  or 
proposed  rule  at  the  forum,  except  to 
clarify  or  explain  provisions  of  the 
interim  mles  and  the  proposed  rule. 

We  ask  that  anyone  who  reads  a 
statement  provide  two  copies  to  the 
presiding  officer  at  the  forum.  A 
transcript  will  be  made  of  the  public 
forum  and  the  transcript  will  be  placed 
in  the  mlemaking  record  and  will  be 
available  for  public  inspection. 
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Done  in  Washington,  DC,  this  8th  day  of 
August  1966. 
Terry  L.  Medley, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  96-20675  Filed  8-9-96;  9:21  am] 
BILUNG  CODE  3410-34-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  54,  70  and  71 
[FRL-5552-S1 

Compliance  Assurance  Monitoring 

AGENCY:  Environmental  F*rotection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting;  notice 
of  document  availability. 

SUMMARY:  The  EPA  is  planning  to 
promulgate  regulations  concerning 
enhanced  monitoring  and  compliance 
certification  provisions  under  section 
114(a)(3)  and  Title  V  of  the  Clean  Air 
Act  by  July  1997.  EPA  originally 
proposed  an  enhanced  monitoring  rule 
on  October  22,  1993  (58  FR  54648).  In 
response  to  comments  on  that  proposal, 
EPA  is  considering  adopting  a  revised 
approach — known  as  Compliance 
Assurance  Monitoring  (CAM) — to  the 
enhanced  monitoring  and  compUance 
certification  requirements.  EPA  sought 
comment  on  the  CAM  approach  in 
September  1995.  In  response  to 
comment  on  the  CAM  approach,  EPA  is 
now  making  available  a  revised  version 
of  the  CAM  approach  for  comment. 
Notice  is  hereby  given  that  the  EPA  will 
hold  a  public  meeting  on  September  10, 
1996  to  provide  the  persons  potentially 
affected  by  these  regulations  with  an 
opportunity  to  present  their  views 
regarding  the  issues  raised  by  the 
regulations.  This  notice  also  announces 
the  pubhc  availability  of  a  draft 
regulatory  package  for  review  in 
advance  of  the  pubUc  meeting.  In 
addition,  the  Agency  will  accept  written 
comments  on  the  draft  package 
provided  that  comments  are  received  by 
October  15, 1996. 

DATES:  Meeting:  The  public  meeting  will 
be  held  September  10,  1996  from  8:30 
a.m.  to  4:30  p.m.  at  the  address 
provided  below. 

Comments:  Written  comments  may  be 
submitted  to  the  docket  at  the  address 
provided  below  until  October  15, 1996. 

Document  Availability:  The  draft 
regulations  and  accompanying  summary 
and  discussion  document  will  be 
available  on  or  before  August  2,  1996  at 
the  addresses  provided  below.  Draft 
documents  concerning  required  impact 


analyses  will  also  be  available  at  the 
same  locations  no  later  than  August  30, 
1996. 

ADDRESSES:  Meeting:  The  public 
meeting  will  be  held  at  the  Sheraton 
Imperial  Hotel  and  Convention  Center, 
Research  Triangle  Park,  NC,  27709  (919) 
941-5050.  Participants  wishing  to 
arrange  for  overnight  accommodations 
should  advise  the  hotel  that  they  are 
attending  the  EPA  meeting.  To  assist 
EPA  in  planning  the  public  meeting, 
persons  interested  in  attending  should 
contact:  PubUc  Meeting  Coordinator,  at 
(804)  979-3700,  telefax  (804)  296-2860, 
Perrin  Quarles  Associates,  Inc.,  501 
Faulconer  Drive,  Suite  2-D, 
Charlottesville,  Virginia  22903,  to  give 
their  name  and  fiffihation.  Please 
register  by  September  6, 1996. 

Docket:  Supporting  information 
related  to  this  rulemaking,  including  the 
draft  rule,  and  the  summary  and 
discussion  document,  is  contained  in 
Docket  No.  A-91-52  (the  draft  rule  and 
accompanying  summary  and  discussion 
docvunent  are  included  as  Item  VI-C- 
13).  This  docket  is  available  for  pubUc 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  excluding  government  holidays, 
and  is  located  at:  EPA  Air  Docket  (LE- 
131),  Room  M-1500,  Waterside  Mall, 
401  M  Street  S.W.,  Washington,  D.C. 
20460.  A  reasonable  fee  may  be  charged 
for  copying.  Pursuant  to  section 
307(d)(l)(V)  of  the  Clean  Air  Act,  this 
rulemaking  is  subject  to  the  docketing 
and  other  procedural  provisions  of 
section  307(d)  of  the  Act. 

Comments:  Comments  must  be  mailed 
(in  duplicate)  to  the  docket  at  the 
address  provided  above.  All  comments 
should  be  marked  to  the  attention  of 
Docket  No.  A-91-52. 

Document  Availability:  By  the  dates 
noted  above,  a  copy  of  the  draft 
regulations,  the  accompanying  summary 
and  discussion  document,  and  the  draft 
impact  analysis  materials  will  be 
located  in  the  docket  at  the  address 
provided  above,  and  the  draft 
regulations  and  summary  and 
discussion  document  will  also  be 
available  via  the  Emission  Measurement 
Technical  Information  Center  Computer 
Bulletin  Board  of  the  EPA's  Technology 
Transfer  Network  at  (919)  541-5742,  24 
hours  a  day,  7  days  a  week  (except 
Monday.  8-12  a.m.  EST).  Contact  the 
system  operator  at  (919)  541-5384  if  you 
have  any  questions  concerning  access  to 
the  Technology  Transfer  Network. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Westhn,  Office  of  Air  QuaUty 
Planning  and  Standards,  (919)  541- 
1058. 


SUPPt-EMENTARY  INFORMATION: 
I.  Procedural  Background 

Section  114(a)(3)  of  the  Clean  Air  Act 
mandates  that  EPA  require,  by 
regulation,  that  enhanced  monitoring  be 
conducted  and  compUance  certification 
be  made  for  major  sources.  EPA  first 
proposed  an  enhanced  monitoring  rule 
on  October  22, 1993.  (See  58  FR  54648). 
EPA  sought  additional  comment  on  this 
proposal  on  December  24,  1994  (59  FR 
66844).  Following  review  of  comments, 
EPA  decided  to  consider  alternative 
approaches  to  the  enhanced  monitoring 
requirements. 

m  September,  1995,  EPA  made 
available  for  comment  a  revised 
approach  to  enhanced  monitoring  and 
compliance  certification.  This  revised 
approach  was  called  Compliance 
Assurance  Monitoring  (CAM).  EPA 
published  a  Federal  Register  notice  (60 
FR  48679)  announcing  the  availability 
of  the  draft  regulatory  package 
(preamble  and  rule  text)  and  solicited 
public  comment.  Additionally,  on 
September  13,  1995,  the  EPA  posted  a 
copy  of  the  draft  CAM  rule  for  public 
comment  on  the  Office  of  Air  QuaUty 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  electronic 
bulletin  board  system.  The  release  of 
this  document  was  followed  by  a 
national  meeting  held  on  September  22, 
1995  in  Durham,  North  Carolina. 
Written  comments  were  submitted  to 
OAQPS  by  industrial,  environmental, 
and  regulatory  parties.  All  comments 
received  have  been  filed  in  the  docket 
(A-91-52)  and  are  available  for 
additional  review  by  calUng  the  docket 
office  at  (202-260-7548). 

n.  Request  For  Comment 

EPA  has  now  modified  the  proposed 
CAM  approach  in  response  to  the 
comments  received  on  the  September 
1995  regulator}'  package.  The  Agency 
has  prepared  a  regulatory  package  for 
CAM  and  will  make  it  available  to  the 
public  on  or  before  August  2, 1996,  (see 
"Document  AvailabiUty"  above). 
Following  release  of  this  draft,  the 
Agency  will  hold  a  public  meeting,  as 
described  above,  to  review  the  major 
elements  of  the  draft  regulatory  package 
and  to  soUcit  opinions  and  suggestions 
on  the  draft  document.  The  meeting  will 
include  a  number  of  representative 
parties  that  will  sit  at  the  main  meeting 
table  by  invitation;  they  will  include 
industry.  State  and  local  agencies,  and 
environmental  organizations. 
Additional  seating  is  available  by 
contacting  the  Public  Meeting 
Coordinator  Usted  in  the  ADDRESSES 
section  above.  It  is  important  to  note 
that  the  Agency  will  be  seeking  the 
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opinions  of  the  individuals/ 
organizations  present  and  will  not  be 
seeking  consensus. 

The  Septeml)er  1995,  Federal  Register 
notice  indicated  that  EPA  intended  to 
seek  comment  on  the  CAM  approach 
through  a  formal  proposal;  however, 
EPA  believes  that  notice  and 
opportunity  for  comment  it  has 
provided  through  the  September  1995 
notice  and  the  current  notice  fulfill 
EP.^'s  procedural  obligations  under  the 
C^lean  .^ir  Act.  Therefore,  EPA  intends 
to  issue  a  final  rule  addressing  the 
enhanced  monitoring  and  compliance 
certification  requirements  of  the  Clean 
Air  Act  by  July  1997  without  seeking 
any  additional  comment  beyond  that 
solicited  by  this  notice. 

III.  The  CAM  Approach 

The  CAM  approach  would  impose 
monitoring  and  compliance  certification 
requirements  on  sources  subject  to  the 
Title  V  operating  permits  program.  The 
CAM  approach  has  been  developed  in 
consideration  of  the  President's 
regulatory  reform  efforts  to  design 
perforrp.ance-based  environmental 
programs  that  provide  industry  with  the 
flexibility  to  comply  in  cost-effective 
ways,  while  requiring  accountability  for 
achieving  results.  It  focuses  on 
enhancing  and  supplementing  current 
operation  and  maintenance  (O&M) 
monitoring  requirements.  The 
compliance  assurance  monitoring 
approach  would  require  that  a  source 
owner  document  operation  and 
maintenance  of  a  control  device  or 
process  operation  in  accordance  with 
established,  reliable  operating  and 
maintenance  practices  and  implement 
any  necessary  corrective  action  to 
ensure  that  emissions  have  been 
reduced.  The  Agency  has  combined  the 
enhanced  and  periodic  monitoring 
requirements  of  Titles  V  and  VII  of  the 
Clean  .Air  Act  .Amendments  of  1990  in 
the  draft  C.\.M  approach  so  that  edl 
compliance- related  monitoring 
requirements  would  be  integrated  in  one 
set  of  requirements. 

The  C.\M  approach  also  addresses  the 
requirements  for  compUance 


certifications  under  Titles  V  and  VTfl  of 
the  Clean  Air  Act  Amendments  of  1990 
As  such,  the  CAM  approach,  which  EPA 
first  gave  notice  of  in  September  1995, 
would  amend  the  current  compliance 
certification  provisions  in  Part  70.  To 
make  the  Part  71  consistent  with  the 
CAM  approach,  the  CAM  approach  also 
would  amend  Part  71.  Under  the  draft 
CAM  proposal,  the  owner  or  operator 
would  certify  compliance  with  (1)  The 
emission  Umitation  or  standard  based 
on  the  results  of  CAM  monitoring;  and 
(2)  the  associated  monitoring,  reporting. 
and  record  keeping  requirements  in  the 
permit  that  provide  an  assurance  of 
ongoing  compUance  with  the  emission 
limitation  or  standard. 

IV.  Rulemaking  on  the  Credible 
Evidence  Provisions 

The  October  22,  1993  original 
proposed  enhanced  monitoring  rule 
included  revisions  to  40  CFR  parts  51, 
52,  60  and  61.  The  Agency  received  full 
comment  on  those  provisions  during  the 
initial  and  reopened  public  comment 
period  on  that  proposal.  The  Agency 
received  additional  comment  on  those 
proposed  revisions  during  and  after  a 
public  meeting  held  on  April  2, 1996. 
The  Agency  is  considering  the 
promulgation  of  revisions  similar  to 
those  originally  proposed,  with  minor 
changes. 

The  provisions  that  were  proposed  in 
1993  would  have  amended  40  CFR  parts 
51,  52,  60,  and  61  to  allow  data  gathered 
using  enhanced  monitoring  to  be  used 
as  "presumptively  credible  evidence"  in 
enforcement  actions.  The  rule  also 
would  have  modified  parts  51,  52,  60 
and  61,  to  specifically  provide  for  the 
use  of  "credible  evidence"  (CE)  other 
than  compliance  test  method  data  to 
prove  noncompliance  in  an  enforcement 
action,  and  would  have  had  the  effect  of 
eliminating  any  potential  ambiguity 
regarding  die  use  of  data  other  than 
compliance  or  reference  test  method 
data  as  a  basis  for  Title  V  compliance 
certifications.  EPA  is  considering 
eliminating  the  "presumptively  credible 
evidence"  categories,  but  promulgating 


the  remaining  portions  of  the  original 
October  22,  1993  revisions  separately 
from  CAM. 

EPA  expects  to  issue  a  final  rule  on 
the  proposed  changes  to  40  CFR  parts 
51,  52,  60,  and  61  in  December  1996, 
prior  to  completion  of  the  C.AM 
rulemaking.  For  the  purposes  of 
commenting  on  the  C.AM  approach, 
interested  parties  should  keep  in  mind 
that  proposed  changes  to  40  CFR  parts 
51.  52,  60  and  61  may  be  promulgated 
(and  that  EPA  may  do  so  with  the 
change  regarding  "presumptively 
credible  evidence"  noted  above)  prior  to 
final  action  on  the  CAM  approach  (i.e. 
enhanced  monitoring  and  compliance 
certification). 

V.  Impact  on  Small  Entities 

In  the  October  22.  1993,  original 

enhanced  monitonng  proposal,  EPA 
determined  that  approach  to  enhanced 
monitoring  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  has  reexamined  that  issue 
taking  into  account  the  CAM  approach 
to  the  enhanced  monitoring  and 
compliance  certification  requirements 
and  reached  a  similar  conclusion.  As 
noted  above,  EP.A  will  make  its  analysis 
on  this  issue  available  for  public 
comment  shortly. 

VI.  Deadline  Litigation 

EPA  is  currently  under  a  court- 
ordered  deadline  to  issue  a  final  rule 
regarding  enhanced  monitoring  and 
compliance  certification  by  July  31, 
1996.  On  July  31,  1996,  EPA  filed  an 
unopposed  motion  for  extension  of  that 
deadline  until  December  13,  1996 
regarding  credible  evidence  provisions, 
and  until  July  7.  1997  with  respect  to 
the  remaining  obligations  under  section 
114(a)(3].  EPA  expects  that  these 
deadUnes  will  be  adopted  by  the  court. 

Dated:  Augusts,  1996. 
John  S.  Seitz. 

Director,  Office  of  Air  Quality  Planning  and 

Standards. 

!FR  Doc   96-20699  Filed  8-9-96;  12:50  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Telephone  Bank 

Sunshine  Act  Meeting 

action:  Staff  Briefing  for  the  Board  of 

TIME  AND  DATE:  2  p.m.,  Wednesday, 

August  21, 1996. 

PLACE:  Room  5066,  South  Building, 

Department  of  Agriculture,  1400 

Independence  Avenue,  SW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 

discussion  mvoiving  privatization 

planning;  update  on  legislative  issues 

affecting  the  gank  and  RUS 

telecommunications  loan  programs; 

class  C  stock  dividend  rate  for  FY  1996; 

director  liability  presentation;  status  of 

State  Telecommunications 

Modernization  Plans;  and  update  on 

board  of  directors'  election  activities. 

ACTION:  Regular  Meeting  of  the  Board  of 

Directors. 

TIME  AND  DATE:  9  a.m.,  Thursday,  August 

22, 1996. 

PLACE:  Williamsburg  Room,  Jamie  L. 

Whitten  Building,  IDepartment  of 

Agriculture,  1400  Independence 

Avenue,  SW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  Order. 

2.  Action  on  Minutes  of  May  9, 1996, 
Board  meeting. 

3.  Report  on  loans  approved  third  quarter 
FY  1996. 

4.  Summary  of  financial  activity  for  third 
quarter  FY  1996. 

5.  Report  of  ad  hoc  committee  on 
privatization  of  the  Bank. 

6.  Consideration  of  resolution  to  retire 
class  A  stock  in  FY  1996. 

7.  Consideration  of  resolution  to  set  annual 
class  C  stock  dividend  rate. 


8.  Adjournment. 
CONTACT  PERSON  FOR  MORE  inpoRMA^  ON; 
Barbara  L.  Eddy,  Deputy  As-  -  k 
Governor,  Rural  Telephone  Bank,  (202) 
720-9554. 

Dated:  August  8, 1996. 
Blaine  D.  Stockton,  Jr., 

Acting  Governor,  Rural  Telephone  Bank. 
(FR  Doc.  96-20729  Filed  8-9-96;  2:20  pm] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review, 
Comment  Request 

The  Department  of  Commerce  has 
submitted  the  following  collection 
requirement  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13. 

Agency:  National  Institute  of 
Standards  and  Technology. 

Title:  National  Institute  of  Standards 
and  Technology  Manufacturing 
Extension  Partnership  (MEP)  Program 
Evaluation  Survey. 

Agency  Number:  None. 

OMB  Number:  0607-0016  currently 
approved  for  Census. 

Burden:  1410  hours. 

Number  of  Respondents:  8,460. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  TTiis  is  a  new 
submission  by  the  U.S.  Department  of 
Commerce's  National  Institute  of 
Standards  and  Technology  (NIST). 
Previously,  the  information  collection 
was  approved  under  a  submission  by 
the  U.S.  Dep>artment  of  Commerce's 
Census  Bureau.  This  collection  activity 
is  being  conducted  in  partnership  with 
the  Census  Bureau. 

The  Manufacturing  Extension 
Partnership  (MEP)  is  a  growring 
nationwide  system  of  services  and 
support  for  smaller  manufacturers 
giving  them  unprecedented  access  to 
new  technoldgies,  resources,  and 
expertise.  Sponsored  by  NIST,  the  MEP 
is  comprised  of  a  network  of  locally 
based  Manufacturing  Extension  Centers. 

Obtaining  specific  information  from 
clients  about  the  impact  of  MEP  services 
is  essential  for  NIST  MEP  officials  to 
evaluate  program  strengths  and 
weaknesses  and  plan  improvements  in 
program  effectiveness  and  efBciency. 


This  information  is  not  available  from 
existing  programs  or  other  sources. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Once  Per  Respondent. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Virginia  Huth, 
(202) 395-6929. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC's  Acting  Forms  Clearance  Officer, 

Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230. 

Written  comments  aiKi 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Virginia  Huth,  OMB  Desk  Officer,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  7, 1996. 
Linda  Engelmeier, 

Acting  Department  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
IFR  Doc.  96-20629  Filed  8-12-96;  8:45  am] 
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Submission  For  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Tide:  Annual  Survey  of  State  &  Local 
Government  Finance. 

Form  Number(s):  F-5,  5a,  11, 12, 13. 
21,  22,  25,  28,  29,  32,  42. 

Agency  Approval  Number:  0607- 
0585. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  22,798  hours. 

Number  of  Respondents:  7,459. 

Avg  Hours  Per  Response:  3.1  hours. 

Needs  and  Uses:  This  annual  survey 
provides  state  government  finance  data 
and  estimates  of  local  government 
revenue,  expenditure,  debt  and  assets  by 
type  of  local  government,  nationally  and 
within  state  areas.  The  data  are  used  to 
calculate  the  gross  domestic  product 
(GDP),  to  monitor  the  government  sector 
of  the  economy,  and  to  formulate, 
develop,  and  review  public  policy. 
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Included  within  this  review  request  are 
the  Forms  F-5.  and  F'-5a  from  the 
Annual  Survey  of  State  Tax  Collections. 
This  survey  was  approved  separately  in 
the  past  under  the  OMB  number  0067- 
0O46.  We  are  combining  these  two 
collections  because  the  tax  portion  of 
the  data  will  no  longer  be  released 
separately.  Although  the  data  will  be 
collected  in  the  same  manner  by  the 
Forms  F-5  and  F-5a.  the  data  collected 
will  be  included  as  part  of  the  annual 
survey  releases.  Canvass  methodology 
consists  of  a  questionnaire  mailout/ 
mail-back.  Responses  will  be  screened 
manually,  then  entered  on  a 
microcomputer  Other  methods  used  to 
collect  data  and  maximize  response 
include  central  Uata  collection, 
solicitation  of  printed  reports  in  lieu  of 
a  completed  questionnaire,  and  use  of 
the  Clensus  Bureau's  Federal  Single 
Audit  (Clearinghouse. 

Affected  Public:  State,  local  or  tribal 
government. 

Frequency  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  6,  1996. 
Linda  fcni;elmeier, 

Actmg  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

'PR  Doc  96-20529    iled  8-12-96;  8:45  am) 
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Submission  For  OMB  Review; 
Comment  Request 

rhe  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  Economic  Census  Covering 
Professional,  Scientific,  and  Technical 
Services;  Management,  Support,  Waste 
Management,  and  Remediation  Services; 
Educational  Services;  Health  and  Social 


Assistance;  Arts,  Entertainment,  and 
Recreation;  and  Other  Services,  except 
Public  Administration  Sectors. 

Form  Numberfs):  SV-7201  thru  SV- 
8999  (46  forms). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  900,349  hours. 

Number  of  Respondents:  1,443,072. 

Avg  Hours  Per  Response:  37  and  one 
half  minutes. 

Needs  and  Uses:  The  economic 
census  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy  and  features 
imique  industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accoimts  and  provide  essential 
information  for  government,  business, 
and  the  general  public.  Further,  the 
census  provides  sampling  frames  and 
benchmarks  for  current  surveys  of 
business  which  track  short-term 
economic  trends,  serve  as  economic 
indicators,  and  contribute  critical  source 
data  for  current  estimates  of  the  gross 
domestic  product.  The  economic  census 
will  produce  basic  statistics  by  kind  of 
business  for  number  of  establishments, 
receipts/revenue,  payroll,  and 
emplo3anent.  It  also  will  yield  a  variety 
of  subject  statistics,  including  sources  of 
receipts  or  revenue,  receipts  by  class  of 
customer,  and  other  industry-specific 
measures,  such  as  exported  services  or 
personnel  by  occupatiotL  Basic  statistics 
will  be  summarized  for  the  United 
States,  states,  and  metropolitan  areas; 
for  coimties  and  places  having  2,500 
inhabitants  or  more;  and  for  ZIP  code 
areas.  Tabulations  of  subject  statistics 
also  will  present  data  for  the  United 
States  and,  in  some  cases,  for  states.  The 
sectors  of  the  economy  covered  under 
this  request  represent  more  than  2 
million  establishments  classified  in  the 
North  American  Industry  Classification 
System  (NAICS).  Data  will  be  collected 
through  a  complete  mail  canvass 
supplemented  by  data  ftxjm  Federal 
administrative  records.  Other  sectors  of 
the  economy  included  in  the  economic 
census  will  be  covered  through  other 
clearance  requests. 

The  notice  published  on  February  29. 
1996  aimouncing  our  intention  to 
include  these  sectors  in  the  economic 
census  included  a  sector  titled 
"Professional,  Management,  and 
Support  Services."  The  industries 
included  in  this  sector  are  now 
classified  into  two  separate  sectors  titled 
"Professional,  Scientific,  and  Technical 
Services"  and  "Management,  Support, 
Waste  Management,  and  Remediation 
Services."  The  new  "Management, 
Support,  Waste  Management,  and 
Remediation  Services"  sector  includes 


two  additional  industries — Waste 
Management  and  Remediation  Services- 
-which  were  not  covered  in  the  sectors 
listed  in  the  notice  mentioned  above, 
due  to  changes  in  the  NAICS  system. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit 
institutions;  Not-for-profit  institutions; 
State,  local  or  tribal  government. 

Frequency  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  131  &  224. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Fmgelmeier, 
Acting  DOC  Forms  Clearance  Ofllcer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  6, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  96-20530  Filed  8-12-96;  8:45  am] 
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International  Trade  Administration 

(A-67&-822] 

Certain  l-lelical  Spring  Lock  Washers 
From  The  People's  Republic  of  China; 
Final  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  .Notice  of  final  results  of  the 
antidumping  duty  administrative 
review. 

summary:  On  August  16,  1995.  the 
Department  of  Commerce  (the 
Department)  pubUshed  in  the  Federal 
Register  the  preliminarv  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
helical  spnng  lock  washers  (HSLWs) 
from  the  People's  Republic  of  China. 
(PRO  (60  FR  42319).  This  review  covers 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  October 
15.  1993,  through  September  30,  1994. 
We  gave  interested  parties  an 
opportunity  to  comment  on  our 


UMI 


Federal  Register  /  Vol.  61.  No.  157  /  Tuesday,  August  13,  1996  /  Notices  41995 


preliminary  results.  Ba.sed  upon  our 
analysis  of  the  comments  received  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review 

EFFECTIVE  DATE:  August  13, 1996. 
FOR  FURTHER  INFORMATION  CO^frACT: 
Donald  Little  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482--1733. 

Background 

The  Department  published  in  the 
Federal  Register  the  antidimiping  duty 
order  on  HSLWs  from  the  PRC  on 
October  19, 1993  (58  FR  53914).  On 
October  7, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  51166)  a  notice  of  opportunity  to 
request  administrative  review  of  the 
antidumping  duty  order  on  HSLWs  from 
the  PRC  covering  the  period  October  15, 
1993,  through  September  30, 1994. 

In  accordance  with  19  CFR  353.22(a) 
(1994),  the  respondent,  Zhejiang 
Wanxin  Group  Co.  (ZWG),  also  known 
as  Hangzhou  Spring  Washer  Plant, 
requested  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on 
November  14,  1994  (59  FR  56459). 

On  August  16, 1995,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  this  review  of  the 
antidumping  duty  order  on  HSLWs  from 
the  PRC  (60  FR  42519).  We  held  a 
hearing  on  October  3, 1995.  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  Review 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  non  heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  Function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 


washers  made  of  other  metals,  such  as 
copper. 

HSLWs  subject  to  this  review  are 
currently  classifiable  under  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tnis  review  covers  one  exporter  of 
HSLWs  from  the  PRC,  ZWG,  and  the 
period  October  15,  1993,  through 
September  30, 1994. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
briefs  and  rebuttals  from  Shakeproof 
Industrial  Products  of  Illinois  Works 
(petitioner),  ZWG,  and  the  American 
Association  of  Fastener  Importers 
(AAFI),  an  interested  party.  At  the 
request  of  the  petitioner,  we  held  a 
public  hearing  on  October  3, 1995. 

Comment  1 :  ZWG  asserts  that  the 
Department  may  not  use  Indian  import 
statistics  because  all  of  the  values 
therein  are  for  dumped  or  subsidized 
steel.  ZWG  states  that  all  of  the 
countries  supplying  steel  bar  and  rod 
covered  by  the  Indian  import  statistics 
are  subject  to  antidumping  or 
countervailing  duty  orders.  ZWG  states 
that  the  antidumping  statute  and  court 
rulings  prohibit  the  use  of  dumped  or 
subsidized  prices  to  value  factors  of 
production.  ZWG  cites  the  House  Report 
to  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  with 
respect  to  factors  of  production:  "In 
valuing  such  factors.  Commerce  shall 
avoid  using  any  prices  which  it  has 
reason  to  believe  or  suspect  may  be 
dumped  or  subsidized  prices  *  *  *." 
ZWG  stated  that,  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China  (Lock  Washers),  58  FR  48833,  the 
Department  said  it  will  not  consider 
pricing  information  from  any  country 
found  to  be  selling  dumped  or 
subsidized  merchandise.  ZWG  also 
notes  that,  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Iron  Construction 
Castings  from  the  People's  Republic  of 
China  (Construction  Castings),  57  FR 
10644,  the  Department  states  it  "has 
consistently  refused  to  base  foreign 
market  value  (FMV)  upon  surrogate 
countries  prices  for  exports  if  those 
exports  may  benefit  from  subsidies  or 
are  being  dumped."  ZWG  states  that  the 
Court  of  International  Trade  (GIT),  in 
Tehnoimportexport,  UCF  America  Inc. 
V.  L^.S.  (Tehnoimportexport),  interpreted 


the  House  Report's  "believe  or  suspect" 
standard  to  mean  that  the  Department 
correctly  rejected  export  values  that 
were  affected  by  industry-wide 
subsidies.  ZWG  argues  that  the  OT 
upheld  the  Department's  rejection  of 
particular  Yugoslavian  export  prices  in 
part  because  those  prices  were  tainted 
by  industry-wide  subsidies.  ZWG  argues 
that  the  Department's  published 
findings  with  respect  to  steel  bar  and 
rod  and  with  respect  to  generalized  steel 
subsidies  provide  compelling  reason  to 
"believe  or  suspect"  that  the  Indian 
import  statistics  consist  of  dumped  and 
subsidized  prices.  ZWG  contends  that 
the  findings  of  dumping  and 
subsidization  pertain  directly  to  those 
countries  whose  exports  constitute 
India's  import  data.  ZWG  states  that  the 
Department  is  therefore  legally 
precluded  from  using  the  Indian  import 
data. 

AAFI  also  argues  that  the  Department 
cannot  use  Indian  import  statistics  from 
countries  subject  to  past  or  current 
antidumping  or  countervailing  duty 
findings  for  purposes  of  calculating 
FMV. 

Petitioner  asserts  that  the  Indian 
import  statistics  are  not  tainted  as 
claimed.  Noting  that  ZWG  cited 
Tehnoimportexport  for  the  proposition 
that  the  Department  should  reject  the 
Indian  import  prices  as  it  rejected  the 
use  of  Yugoslavian  steel  export  prices, 
petitioner  quotes  the  CTT  in  that  case: 

Commerce's  decision  in  this  case,  however, 
was  based  on  final  antidumping 
determinations  upon  comptarabie 
merchandise  and  two  final  countervailing 
duty  determinations  in  which  Commerce 
determined  that  countervailable,  non-product 
specific  expxjrt  sutisidies  were  bestowed 
upon  exports  of  steel  products.  Their 
decision  was  also  based  on  several  EC  cases. 
In  total,  there  was  substantial  evidence  to 
allow  a  reasonable  mind  to  conclude  that 
there  were  dumping  and  subsidies  fovoring 
Yugoslavian  steel  exports. 

Petitioner  argues  that  in  the  case  at  hand 
the  Department  is  not  looking  at  Indian 
exports  but  at  Indian  imports.  Petitioner 
asserts  that  the  standard  that  the 
Department  should  use  is  whether  the 
Indian  imports  in  fact  benefitted  from 
dumped  or  subsidized  prices.  Petitioner 
argues  that  if  India  has  imposed 
antidumping  or  countervailing  duty 
measures  against  steel  imports,  the 
decision  would  be  different.  Noting  a 
provision  precluding  the  Department 
from  using  values  because  there  are 
antidumping  or  coimtervailing  duty 
decisions  on  the  same  product  or  there 
are  countervailing  duty  decisions  on 
general  exports  is  not  in  the  statute, 
petitioner  argues  that  the  legislative 
intent  does  not  support  the  rigid 
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approach  ZWG  proposes.  Petitioner 
argues  ttiat  Congress  was  generally 
opposed  to  having  American  firms 
compete  with  imports  that  use  dumped 
or  subsidized  inputs  Petitioner  claims 
that,  in  the  case  of  non-market 
economies  (NMEs),  the  same  condition 
would  apply  indirectly  if  the 
Department  used  dumped  or  subsidized 
prices  to  determine  surrogate  values. 
Petitioner  argues  that  the  Department 
should  look  at  the  date  of  any  order,  the 
nature  of  the  subsidies,  and  the  amount 
of  the  antidumping  or  countervailing 
duties.  Petitioner  further  argues  that, 
taken  to  its  conclusion.  ZVVG's  argument 
essentially  restricts  the  Department  firom 
using  import  statistics  for  steel-related. 
NME  cases.  Petitioner  states  that  the 
Department  rejected  the  argument  that 
Indian  import  values  should  be 
disregarded  in  Lo<;k  Washers. 

Department's  Position:  We  agree  with 
petitioner  There  is  no  evidence  that  the 
Indian  import  statistics  are  "tainted"  by 
dumping  or  subsidies.  We  agree  with 
the  petitioner  that  the  question  is 
whether  Indian  imports  benefit  from 
dumped  or  subsidized  prices.  There  is 
no  evidence  that  India  has  found 
dumping  or  subsidizing  of  steel  imports 
into  India.  .Although  the  Department 
determined  there  were  sales  to  the 
United  States  at  less  than  fair  value  of 
steel  wire  rod  from  Japan  and  Canada, 
these  determinations  alone  are  not 
sufficient  bases  for  a  belief  or  suspicion 
that  those  countries  also  dumped 
imports  info  India.  Further,  although  the 
Department  made  affirmative 
countervailing  duty  determinations  on 
flat-rolled  steel  products  fi"om  several 
countries,  there  is  no  basis  to  conclude 
from  those  findings  that  the  production 
or  export  of  carbon  steel  wire  rod  from 
those  countries  is  also  subsidized. 
Therefore,  we  have  no  reason  to 
"believe  or  suspect"  that  the  Indian 
import  statistics  should  not  be  used  as 
a  surrogate  to  value  carbon  steel  wire 
rod. 

Comment  2:  ZWG  argues  that  the 
domestic  Indian  prices  of  the  Steel 
Authority  of  India  Limited  (SAIL)  are 
preferable  to  Indian  import  prices 
according  to  the  Department's  criteria 
for  selecting  surrogate  values.  ZWG 
asserts  that  the  Department  is  not 
obligated  to  use  import  statistics  merely 
because  they  were  used  in  the  original 
investigation  of  sales  at  less  than  fair 
value  (I.TFV).  ZWG  argues  that  the 
Department  has  never  expressed  a 
preference  for  import  statistics,  nor  has 
the  Department  ever  announced  a  rule 
that  it  should  adopt  values  from  the 
original  LTFV  investigation  merely  to  be 
consistent.  ZWG  argues  that  the 
Department's  goal  is  to  value  non- 


market  economy  factors  in  as  fair  and 
accurate  a  manner  as  possible.  ZWG 
argues  that,  in  Lasko  Metal  Products  v. 
United  States,  43  F.3d  1442  [Lasko).  the 
court  stated  that  the  antidumping 
statute  does  not  say  anywhere  that  the 
factors  of  production  must  be 
ascertained  in  a  single  fashion,  and  that 
the  statutory  piupose  is  to  facilitate  the 
determination  of  dumping  margins  as 
accurately  as  possible.  ZWG  contends 
that  blindly  following  past  decisions  in 
the  name  of  consistency  would  violate 
the  ruling  in  Lasko.  ZWG  also  cites 
Final  Results  of  Antidiunping  Duty 
Administrative  Review:  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  From  the  Republic  of 
Hungary,  56  FR  41819,  wherein  the 
Department  stated  that  "simply  because 
a  particular  source  was  used  in  previous 
reviews  of  this  case  does  not  preclude 
the  Department  from  relying  on 
alternate  sources  if  the  circumstances 
necessitate  a  change."  ZWG  argues  that 
this  case  clearly  necessitates  a  change. 

ZWG  states  that  the  Department  has 
adopted  domestic  Indian  steel  prices  as 
publicly  available  published 
information  (PAP!)  on  numerous 
occasions.  ZWG  argues  that  it  has 
demonstrated  that  there  is  a  stronger 
factual  basis  for  using  the  SAIL  data 
than  for  using  the  Indian  import 
statistics.  The  record,  ZWG  claims, 
establishes  that  ZWG  uses  steel  wire  rod 
in  the  production  of  HSLWs.  ZWG 
argues  the  SAIL  data  is  size-specific 
price  data  for  steel  vme  rods,  while  the 
import  statistics  encompass  a  wide 
variety  of  steel  wire  rods  and  bars.  ZWG 
states  that  the  Department  has  expressed 
a  preference  for  PAPI  that  is  specific  to 
the  inputs  actually  used  in  the 
production  of  subject  merchandise. 
ZWG  cites  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  Final 
Determination:  Certain  Partial-Extension 
Steel  Drawer  Slides  with  Rollers  fi-om 
the  PRC  (Drawer  Slides),  60  FR  29571 
(Jime  5, 1995),  where  the  Department 
adopted  the  product-specific  domestic 
Indian  steel  prices  fi-om  the  SAIL  data, 
the  same  data  ZWG  proposes,  and 
rejected  Indian  import  statistics  and 
domestic  price  data  contained  in  a  U.S. 
Embassy  market  research  report  that 
was  not  product-specific.  ZWG  states 
that,  in  Drawer  Slides,  the  Department 
used  domestic  Indian  prices  firom  the 
same  SAIL  source  ZWG  has  proposed 
instead  of  using  the  Indian  import 
statistics  that  covered  the  period. 
According  to  ZWG,  in  Drawer  Slides', 
the  Department  preferred  the  SAIL 
information,  which  preceded  the  period 
of  investigation,  because  it  was  product- 


specific.  ZWG  asserts  that  the  SAIL  data 
is  also  product-specific  in  this  case. 
ZWG  also  argues  that  the  SAIL  data  is 
virtually  contemporaneous  with  the 
review  period.  ZWG  asserts  that 
surrogate  information  must  be 
contemporaneous  with  the  period  under 
consideration  rather  than 
comprehensively  cover  the  period  under 
consideration. 

ZWG  argues  that  the  Department  has 
stated  that  the  purpose  of  application  of 
surrogate  country  information  is  to 
construct  a  value  for  the  merchandise 
had  it  been  manufactured  in  and 
exported  from  the  surrogate  country,  or 
Irkdia  in  this  case,  citing  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China,  59  FR  55625,  and  Sebacic  Acid 
from  the  People's  Republic  of  China,  59 
FR  28053.  ZWG  asserts  that  lock  washer 
producers  in  India  are  far  more  likely  to 
buy  carbon  steel  wire  rod  produced  by 
SAIL  than  they  are  to  use  imported  steel 
wire  rod.  ZWG  contends  that  SAIL 
accounts  for  37.25  percent  of  the  steel 
wire  rod  production  in  India.  ZWG  also 
asserts  that  the  ratio  of  domestic 
production  to  imports  of  the  same 
product  is  132  to  1.  ZWG  argues  the 
Department  has  expressed  a  preference 
for  tax-exclusive  public  information  and 
that  the  Department  must  deduct  excise 
duties  and  statutory  levies  from  the 
reported  SAIL  steel  wire  rod  prices. 

Petitioner  argues  that  the  Department 
has  not  used  the  SAIL  prices  in  any  case 
since  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  with  the 
exception  of  the  preliminary 
determination  in  Drawer  Slides. 
Petitioner  argues  that  the  SAIL  values 
are  far  below  the  Indian  import  values 
and  other  Indian  steel  prices.  Petitioner 
further  argues  that  the  Department  has 
found  the  Indian  steel  producers  and 
exporters  were  being  subsidized. 
Petitioner  states  that  the  Department 
determined  that  steel  wire  rope  from 
India  was  being  dumped  and  also  that 
steel  wire  rope  exports  were  being 
subsidized,  citing  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Steel 
Wire  Rope  from  India.  56  FR  46285,  and 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rope  from 
hidia,  56  FR  46292.  Petitioner  argues 
that  the  Department  specifically 
addressed  the  issue  of  steel  wire  rod  in 
the  countervailing  duty  case.  Petitioner  - 
contends  that,  while  no  counter\'ailing 
duty  order  was  issued,  the  Department 
clearly  has  reason  to  "believe  or 
suspect"  that  the  Indian  prices  for 
export  are  "subsidized  prices." 
Petitioner  asserts  that  the  effect  of  the 
Indian  subsidy  argues  against  the 
Department's  using  the  1994  SAIL 
prices. 
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Department's  Position:  We  disagree 
with  ZWG.  ZWG  has  not  established 
that  there  is  a  stronger  factual  basis  for 
using  the  SAIL  data  than  there  is  for 
using  the  import  statistics.  The  scope  of 
this  review  covers  HSLWs  made  from 
stainless  steel,  carbon  alloy  steel,  or 
carbon  steel.  The  grade  or  chemistry  of 
the  steel  is  an  important  consideration, 
as  evidenced  by  the  range  of  HSLWs 
covered  by  the  order.  The  chemistry  of 
the  steel  determines  the  mechanical  and 
physical  properties  of  the  steel  and 
therefore  is  the  driving  factor  in 
determining  the  end  use.  Therefore,  in 
this  case,  the  grade  of  steel  is  a  more 
important  consideration  for  the 
Department  than  is  size,  when  choosing 
between  different  PAPI  sources. 
Although  the  SAIL  data  is  more  size- 
specific,  it  is  less  grade-specific  than  the 
Indian  import  statistics.  The  Department 
used  the  SAIL  data  in  Drawer  Slides 
because  in  that  case  the  SAIL  data 
provided  prices  for  steel  that  most 
closely  resembled  the  specifications  of 
the  product  used  by  the  respondents. 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  PRC,  60  FR  54472, 
54475  (October  24,  1995).  Although 
ZWG  argues  that  a  lock  washers 
producer  in  India  is  far  more  likely  to 
buy  carbon  steel  wire  rod  produced  by 
SAIL  than  to  use  imported  steel,  our 
objective  is  to  value  the  surrogate  steel 
at  prices  available  to  a  producer  in  the 
surrogate  country  which  most  closely 
reflect  the  type  of  steel  used  by  the  PRC 
producer.  As  a  result,  ZWGs  references 
to  consumption  of  SAIL  steel  vis-a-vis 
imported  steel  do  not  address  our 
concerns  on  the  accuracy  of  the  grades 
of  steel  in  HSLW  production.  Therefore, 
we  have  continued  to  use  the  Indian 
import  statistics  to  value  steel  wire  rod. 

Comment  3:  ZWG  states  that,  in  the 
preliminary  results,  the  Department 
assumed  that  the  reported  amount  of 
ocean  freight  covered  only  the  ocean 
freight  from  Hong  Kong  to  the  United 
States  and,  as  a  result,  the  Department 
incorrectly  added  an  additional  amount 
for  transportation  from  Ningbo  or 
Shanghai  to  Hong  Kong.  ZWG  argues 
that  this  assumption  contradicts  verified 
information  on  the  record  confirming 
that  ZWG's  ocean  freight  charges  cover 
the  entire  shipment  from  Ningbo  or 
Shanghai  to  the  United  States.  ZWG 
states  that  there  is  record  evidence  that 
confirms  the  value  of  ocean  freight 
charges  associated  with  the  shipment 
from  Hong  Kong  to  the  United  States  by 
market  economy  carriers.  ZWG  also 
argues  that  at  verification  the  , 
Department  confirmed  the  amount  of 


ocean  freight  charges  paid  to  the  PRC 
carrier  to  bring  an  empty  container  from 
Hong  Kong  to  Ningbo  and  to  send  a 
container  laden  with  HSLWs  from 
Ningbo  to  Hong  Kong.  ZWG  argues  that 
if  the  Department  deducts  the 
percentage  of  ocean  freight  costs 
associated  with  the  shipment  from  the 
PRC  to  Hong  Kong  from  the  reported 
total  ocean  freight  costs,  the  remainder 
will  represent  the  Hong  Kong-to-United 
States  portion  provided  by  a  market 
economy  carrier.  These  actual 
convertible  currency  expenses,  ZWG 
argues,  should  be  used  for  the  portion 
of  freight  handled  by  mtu'ket  economy 
carriers.  ZWG  argues  that  the  valuation 
of  the  PRC-to-Hong  Kong  ocean  freight, 
handled  by  PRC  carriers,  should  then  be 
based  on  surrogate  data. 

Petitioner  asserts  that  ZWG 
apparently  did  not  establish  that  the 
price  paid  for  the  PRC-to-Hong  Kong 
portion  of  the  freight  charge  was  market- 
derived.  Petitioner  argues  that  the 
Department  appropriately  assumed  the 
entire  shipping  charge  covered  only  the 
portion  from  the  PRC  port  to  Hong 
Kong.  Petitioner  also  argues  that  ZWG's 
claim  that  a  PRC  carrier  was  also  paid 
to  bring  an  empty  container  from  Hong 
Kong  to  Ningbo  and  return  the  filled 
container  to  Hong  Kong  should  be 
reflected  in  any  adjustment  made  by  the 
Department. 

Department's  Position:  We  agree  with 
ZWG  in  part.  Ocean  freight  from  Hong 
Kong  to  the  United  States  was  provided 
by  market-economy  carriers.  We  verified 
that  the  portion  of  the  ocean  freight 
expense  from  Ningbo  to  Hong  Kong  was 
market-derived.  Therefore,  we  have 
used  the  reported  total  ocean  freight 
expense  for  shipments  from  Ningbo  to 
the  United  States.  Because  we  are  using 
the  total  of  the  actual  expenses  reported 
for  ocean  freight  from  Ningbo,  the 
adjustment  suggested  by  petitioner  is 
unnecessary. 

ZWG  was  not  able  to  provide 
evidence  during  verification  that  the 
ocean  freight  expenses  from  Shanghai  to 
Hong  Kong  were  also  market-derived. 
Moreover,  the  reported  ocean  freight 
expense  was  not  broken  dowTi  into 
Shanghai-to-Hong  Kong  and  Hong  Kong- 
to-the-United  States  segments. 
Therefore,  for  shipments  fttjm  Shanghai, 
we  have  continued  to  treat  the  reported 
ocean  freight  expense  as  covering  only 
the  portion  of  the  transportation 
provided  on  market-economy  carriers 
from  Hong  Kong  to  the  United  States. 
We  have  calculated  a  separate  charge 
using  surrogate  data  based  on  Indian 
costs  to  value  shipment  services  from 
Shanghai  to  Hong  Kong  provided  by  a 
PRC-owned  carrier. 


Comment  4:  Petitioner  argues  that  the 
Department  used  three  steel 
subcategories,  7213.41,  7213.49,  and 
7213.50,  to  establish  the  surrogate  value 
for  steel  wire  rod  in  the  LTFV 
investigation,  and  that  these  three 
categories  remain  correct.  Petitioner 
contends  that,  according  to  industry 
standards,  the  steel  grades  used  for  lock 
washers  range  from  AISI  1055  to  1065. 
Petitioner  asserts  that  ZWG  would  buy 
steel  available  to  meet  specifications 
and  that  nominally  referring  to  the  steel 
as  "1060  grade"  does  not  mean  zero 
tolerance.  Petitioner  argues  that  ZWG 
has  not  provided  chemical  analyses  and 
established  that  the  steel  was  only  1060 
or  above.  Petitioner  argues  that  nothing 
is  Oil  Qi»  it»t;urd  lu  indicate  a  uliaiigu 
since  the  LTFV  investigation  where  the 
Department  used  the  three 
subcategories.  Petitioner  argues  that  the 
verification  report  does  not  mention  the 
types  of  steel  used  to  make  specific 
types  of  lock  washers.  Petitioner  asserts 
there  is  no  support  in  the  record  to 
conclude  that  only  1060  grade  steel  was 
used. 

ZWG  argues  that  the  Department  did 
confirm  that  ZWG  uses  1060  steel  wire 
rod  in  the  production  of  lock  washers. 
ZWG  provided  a  detailed  description  of 
the  process  for  producing  lock  washers 
in  its  April  3,  1995  response.  ZWG 
states  that  it  provided  the  grades  and 
concentration  levels  for  all  chemicals 
and  materials  used  in  the  production  of 
lock  washers.  ZWG  states  that  at 
verification  the  Department  examined 
the  chemicals  and  other  materials  used 
by  ZWG.  ZWG  argues  that  the  grades 
and  concentration  levels  were  not 
among  the  items  for  which 
discrepancies  were  discovered  during 
verification.  ZWG  argues  that  there  is  no 
reason  to  assume  that  there  were 
discrepancies,  merely  because  the 
Department  did  not  expUcitly  state  that 
the  Department  found  nothing  that 
contradicted  ZWG's  submissions.  ZWG 
argues  that  the  Department,  rather  than 
the  petitioner,  has  the  responsibility  for 
confirming  the  accuracy  of  a  response, 
citing  Micron  Tech.  v.  United  States, 
Slip  Op.  95-107,  where  the  court  stated 
that  "it  is  not  surprising  that  [petitioner] 
cannot  duplicate  Commerce's 
verification  using  record  documents 
because  not  all  documents  examined  at 
verification  are  normally  made  a  part  of 
the  administrative  record."  ZWG 
contends  that  there  is  no  requirement 
that  the  verification  report  and  exhibits 
document  elements  of  the  response  for 
which  there  is  no  controversy. 

ZWG  argues  that  the  Department 
properly  found  that  the  alternative 
7213.41  and  7213.49  subcategories 
suggested  by  the  petitioner  were  not 
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specific  to  the  1060  steel  wire  rod  used 
by  ZWG.  ZWG  argues  that,  even  if 
petitioner  were  somehow  justified  in 
claiming  these  subcategories  should  also 
be  used  in  valuing  1060  carbon  steel 
wire  rod,  the  import  statistics  are 
unusable  because  the  countries  listed 
are  either  non-market  economy 
countries  or  the  imports  are  from 
countries  which  have  been  found  by  the 
Department  to  contain  dumped  or 
subsidized  prices.  ZWG  asserts  that  the 
one  remaining  country  from  the  import 
statistics  accounts  for  only  one  ton  and 
cannot  be  used  because  its  exports  are 
insignificant  compared  to  the  total 
quantity. 

AAFI  argues  that,  if  the  Department 
continues  tu  use  ilie  Ijiuldii  impui't 
statistics,  it  should  continue  to  usethe 
one  HTS  subcategory  applicable  to  AISI 
1060.  which  is  the  grade  ZWG  reported 
using  AAFI  disagrees  with  petitioner's 
assertion  that,  because  the  Department 
did  not  verify  ZWG's  steel  specifications 
for  every  purchase  of  steel  and  because 
there  is  no  statement  in  the  verification 
report  that  the  Department  specifically 
investigated  the  annealing,  cleaning, 
coating,  and  other  specifications,  the 
Department  should  assume  ZWG's 
submission  was  inaccurate  and  that  all 
three  categories  of  steel  were  purchased 
during  the  period  of  review.  AAFI 
argues  that  it  would  be  improper  to 
assume  that  any  element  not  specifically 
addressed  in  the  verification  report 
compels  a  presumption  of  deficiency  or 
inaccuracy.  AAFI  states  that  no 
deficiencies  were  reported  with  respect 
to  reported  steel  grades;  therefore,  AAFI 
contends  that  the  questionnaire 
response  was  verified.  AAFI  argues  that 
AISI  grade  1060  non-alloy  steel  rod 
contains  more  than  .6  percent  carbon. 
Consequently,  AAFI  states,  HTS  7213.50 
most  accurately  describes  the  raw 
material  actually  used  by  ZWG.  AAFI 
argues  that  the  fact  that  three  HTS 
categories  were  used  in  the  original 
LTFV  investigation  does  not  require  the 
Department  to  continue  to  use  them, 
considering  that  there  are  apparent 
differences  t)etween  grades  reported  in 
the  period  of  investigation  and  this 
period  of  review. 

Department's  Position:  We  disagree 
with  the  petitioner  that  in  this  review 
we  must  continue  to  use  the  three  HTS 
subcategories  used  in  the  LTFV 
investigation.  If  the  circumstances 
necessitate  a  change,  the  Department  is 
not  precluded  from  changing  its 
surrogate  data  simply  because  particular 
data  were  used  in  a  previous  segment  of 
the  proceeding.  We  disagree  with 
petitioner's  conclusion  that,  because  the 
verification  report  does  not  mention  the 
types  of  steel  used,  there  was  a 


discrepancy  with  the  grade  reported  in 
ZWG's  response. 

We  verified  ZWG's  response  and  did 
not  find  any  discrepancies  with  respect 
to  its  steel  specifications.  We  agree  with 
ZWG  that  there  is  no  requirement  that 
the  verification  report  document  the 
elements  of  the  response  for  which  there 
is  no  controversy,  the  1060  wire  rod 
used  by  ZWG  is  a  high  carbon  steel. 
Although  tolerance  levels  could  allow  a 
carbon  content  slightly  below  .6 
percent,  1060  grade  steel  wire  rod 
imports  would  be  classified  under  HTS 
7213.50.  The  HTS  subcategories  7312.41 
and  7213.49  suggested  by  the  petitioner 
contain  wire  rod  with  a  carbon  content 
between  .25  and  .59  percent  carbon. 

1  iitsioiuiB,  lui  uioao  iiiiai  loouilS  we 

continued  to  use  the  HTS  subcategory 
which  contains  1060  steel  wire  rod. 

Comment  5:  Petitioner  argues  that  the 
wholesale  price  indices  (WPIs)  the 
Department  used  to  adjust  the  surrogate 
values  to  reflect  prices  during  the  period 
of  review  should  not  be  rounded  to  one 
decimal  point.  Petitioner  asserts  that  the 
effect  of  rounding  is  significant  because 
the  values  to  which  the  WPI  is  applied 
are  large.  Petitioner  asserts  that,  since 
the  Department  makes  its  margin 
calculation  to  the  multiple  decimal 
point,  the  Department  should  not  round 
off  the  inflation  factor.  Petitioner  argues 
that  it  is  imperative  that  the  inflators  be 
as  accurate  as  possible. 

Department's  Position:  We  disagree 
with  the  petitioner.  The  WPIs  published 
in  the  International  Financial  Statistics 
by  the  International  Monetary  Fund  are 
given  to  only  one  decimal  point. 
Therefore,  it  is  most  reasonable  to  round 
the  average  of  the  WPI  for  the  period  to 
one  decimal  point. 

Comment  6:  Petitioner  argues  that  the 
Department  erred  when  it  rejected  the 
selling,  general  and  administrative 
(SG&A)  figures,  based  on  information 
regarding  the  company  Forbes  Gokak, 
supplied  to  the  Department  in  a  cable 
from  the  U.S.  consulate  in  Bombay 
which  the  Department  used  in  the  LTFV 
investigation. 

Petitioner  argues  that  the  Reserve 
Bank  of  India  (RBI)  data  for  1992  that 
the  Department  used  in  the  preliminary 
results  for  determining  SG&A  expenses 
are  both  less  specific  and  less 
contemporaneous  than  the  Forbes 
Gokak  information.  Petitioner  argues 
that  the  main  problem  with  the  RBI  data 
is  that  it  does  not  reflect  the  experience 
of  the  specific  industry  subject  to  the 
review.  Petitioner  contends  that  firms 
included  in  the  RBI  data  have  different 
cost  structures  than  lock  washers 
producers.  Petitioner  asserts  that,  on  the 
other  hand,  Fort)es  Gokak  was 
producing  lock  washers  in  India  in 


1993,  concurrent  with  the  period  of 
review.  Petitioner  further  argues  that 
expenses  such  as  insurance  and  interest 
were  missing  from  the  Departments 
calculation,  and  that  an  Indian  business 
would  include  these  expenses  in  its 
SG&A. 

ZWG  argues  that  the  Department 
properly  discarded  the  Forbes  Gokak 
information  and  instead  used  the  RBI 
information.  ZWG  argues  that  the 
petitioners  comment  about  the 
contemporaneity  and  specificity  of  the 
RBI  data  is  inapposite.  ZWG  contends 
that  the  contemporaneity  and  specificity 
criteria  only  apply  when  the 
Department  must  select  from  alternative 
PAPI  values  submitted  by  interested 
parties.  As  the  State  Department  cable 
regarding  Forbes  Gokak  is  not  published 
information,  ZWG  asserts  that  the 
criteria  do  not  apply  in  this  case.  ZWG 
argues  that  the  Forbes  Gokak  cable  data 
would  still  be  inapplicable  to  this 
proceeding  even  if  the  contemporaneity 
and  specificity  criteria  applied,  since 
Forbes  Gokak  does  not  appear  to 
manufacture  lock  washers.  ZWG  argues 
that  there  was  no  concrete  evidence  that 
Forbes  Gokak  has  ever  made  lock 
washers,  and  that  the  information 
regarding  Forbes  Gokak's  SG&A  and 
overhead  costs  contained  in  the  cable 
from  the  U.S.  consulate  in  Bombay  was 
never  verified.  ZWG  asserts  that,  even  if 
Forbes  Gokak  produced  lock  washers, 
its  operations  and  the  financial  data 
based  on  its  operations  are 
overwhelmingly  related  to  textile 
production,  not  lock  washers 
production.  ZWG  argues  that  other 
Indian  companies  do  manufacture  lock 
washers. 

Petitioner  argues  that  the  invalidity  of 
the  Forbes  Gokak  data  has  not  been 
shown.  Petitioner  challenges  ZWGs 
arguments  that  Forbes  Gokaks  primary 
business  activities  are  in  textile 
production  and  that  the  Department 
should  not  base  calculations  on  the 
financial  performance  of  only  one  of 
several  lock  washer  producers. 
Petitioner  argues  that  the  Forbes  Gokak 
information  specifically  applies  to  lock 
washers.  Petitioner  asserts  that  Forbes 
Gokak  was  identified  as  a  producer  and 
that  the  Department  routinely  and 
appropriately  uses  unverified 
information  from  State  Department 
cables.  Petitioner  points  out  that  in  this 
case  State  Department  cables  are  being 
used  for  transportation  rates. 

ZWG  argues  that  the  use  of  a  separate 
State  Department  cable  for 
transportation  costs  does  not  validate 
the  overhead,  SG&A  and  profit  values  of 
Forbes  Gokak.  ZWG  explains  that  it 
proposed  the  use  of  the  State 
Department  cable  in  valuing 
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transportation  costs  for  lack  of  any 
alternative  PAPI.  ZWG  argues  that  the 
State  Department  cable  information 
must  fail  when  information 
demonstrating  the  factual  infirmity  of 
the  cable  and  appropriate  PAPI  are  on 
the  record  before  the  Department.  ZWG 
argues  that,  unlike  that  of  the 
transportation  costs,  the  credibility  of 
the  overhead,  SG&A  and  profit  data  are 
dependent  on  Forbes  Gokaks  status  as  a 
company  devoted  to  the  production  of 
lock  washers.  ZWG  states  that  the 
Department  has  used  the  RBI  data  Ln 
many  proceedings  subsequent  to  the 
LTFV  investigation  of  lock  washers. 
ZWG  argues  that  in  each  decision  the 
Department  has  held  that  the  overhead, 

COS- A    «r.^  ^^r^Ci  Hnf-^  t^-^r"  t^"  oni 

bulletin  were  sufficiently  specific  to  the 
subject  merchandise  for  use  in  the 
Departments  dumping  calculation. 

With  respect  to  petitioner's  claim  that 
the  RBI  data  do  not  include  certain 
expenses,  ZWG  asserts  that  the 
petitioner  implies  that  the  Department 
should  tailor  the  SG&A  surrogate  value 
to  fit  the  SG&A  expenses  paid  by  ZWG 
during  the  period  of  review.  ZWG  cites 
Drawer  Slides  to  argue  that  the 
Department  has  a  policy  of  not  tailoring 
surrogate  country  values  to  reflect 
respondents  actual  experience:  "in  NME 
proceedings,  the  FMV  is  normally  based 
on  factors  valued  in  a  surrogate  country 
(with  regard  to,  for  example,  actual 
selling  expenses)  on  the  premise  that 
the  actual  experience  cannot  be 
meaningfully  considered."  ZWG  also 
cites  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Disposable  Pocket  Lighters  from  the 
PRC,  60  FR  22359:  "we  disagree  that  we 
are  required  to  customize  factor  value  to 
reflect  conditions  of  certain  PRC 
respondents." 

AAFI  agrees  that  the  Department 
properly  used  the  RBI  data  for  overhead 
and  SG&A  in  the  preliminary  results. 
AAFI  argues  that  the  SG&A  figure 
provided  in  the  State  Department  cable 
is  deficient  for  several  reasons,  not  the 
least  of  which  is  the  fact  that  a  30 
percent  SG&A  for  a  fastener 
manufacturer  is  so  abnormally  high  that 
its  credibility  is  manifestly  suspect. 
AAFI  argues  that,  while  the  Department 
stated  in  the  LTFV  investigation  that  it 
was  using  the  Forbes  Gokak  data 
because  that  company  was  the  only 
major  producer  of  HSLWs  in  India,  this 
premise  has  now  been  proven  incorrect. 
AAFI  argues  that  what  has  become  less 
clear  is  the  assertion  that  Forbes  Gokak 
is  even  engaged  in  lock  washer 
production.  AAFI  argues  that  it  is 
appropriate  to  use  the  RBI  data  under 
these  circumstances.  AAFI  argues 
further  that  it  has  been  Department 


policy  to  use  alternative  data  when  a 
particular  surrogate  value  is  deemed 
aberrational,  citing  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sulfanilic  Acid  From  the 
Republic  of  Hungary,  57  FR  48293. 
AAFI  argues  that  the  30  percent  figure 
is  clearly  aberrational  when  compared 
to  the  metal  working  industry  average  as 
a  whole  as  reflected  in  the  RBI  data. 

Departments  Position:  During  the 
LTFV  investigation,  the  Department 
used  the  Forbes  Gokak  information 
contained  in  the  cable  from  the  U.S. 
consulate  in  Bombay  because  it 
"indicatejd]  that  Forbes  Gokak  is  the 
only  major  producer  of  helical  spring 
lock  washers  in  India."  In  the 
preliminarj'  results  of  this  review,  v.'c 
declined  to  use  Forbes  Gokak's  data 
because  information  submitted  on  the 
record  by  ZWG  indicated  that  Forbes 
Gokak  was  not  a  producer  of  lock 
washers.  In  response  to  comments  by 
both  petitioner  and  respondent,  we 
decided  to  request  clarifying 
information  after  the  preliminary 
results.  We  received  a  letter  from  Forbes 
Gokak  and  the  company's  1994/1995 
consolidated  annual  report.  This 
information  indicated  that  Forbes  Gokak 
did  in  fact  produce  lock  washers. 
However,  the  proportion  of  lock  washer 
sales  in  relation  to  sales  of  other 
products,  mostly  textiles,  was 
minuscule.  Because  the  SG&A, 
overhead,  and  profit  figures  in  Forbes 
Gokak's  financial  statement  were 
reported  on  a  company-wide  basis,  and 
could  not  be  segregated  according  to 
product  line,  we  cannot  determine 
whether  the  SG&A,  overhead,  and  profit 
figures  are  representative  of  lock  washer 
production.  Therefore,  we  determine 
that  information  from  the  Reserve  Bank 
of  India  is  more  appropriate  in  this  case. 

We  agree  with  petitioner  that  an 
Indian  producer  would  include  interest 
and  insurance  in  its  SG&A.  We  have 
recalculated  the  surrogate  SG&A 
percentage  to  include  interest  and 
insurance. 

Comment  7:  Petitioner  argues  that  the 
overhead  rate  that  the  Department  used, 
based  on  the  RBI  data,  is  also  less 
specific  and  less  contemporaneous  than 
the  Fort)es  Gokak  information. 
Petitioner  argues  that  the  Forbes  Gokak 
overhead  figure  is  comparable  to  the  RBI 
number,  and  that  this  shows  that  the 
Forbes  Gokak  information  is  reliable. 
Petitioner  argues  that  ZWGs  attempt,  in 
its  June  30, 1995  submission,  to  show 
that  its  machines  are  old  and  have  little 
value  avoids  the  question  of  what  the 
situation  would  be  in  the  surrogate 
country.  Petitioner  argues  that  the 
"cost"  in  the  PRC  is  distinctly  different 
from  that  in  a  market  economy  country 


and  that  expenses  incurred  by  ZWG  are 
not  relevant  to  determining  the  cost  in 
a  market  economy  country. 

AAFI  argues  that  ZWG  made  the 
point,  in  a  submission  filed  prior  to  the 
preliminary  results,  that  lock  washer 
production  is  not  capital-intensive  or 
does  not  have  high-R&D  cost  anywhere. 
AAFI  argues  that  a  manufacturer  of  this 
product  in  a  country  which  has 
achieved  a  level  of  economic 
development  comparable  to  that  of  the 
PRC  will  probably  operate  a  lock  washer 
facility  of  a  nature  comparable  to  that  of 
a  manufacturer  in  the  PRC.  AAFI  argues 
that  such  a  facility  will  likely  not  be 
characterized  by  high  SG&A  and 
overhead  costs  relative  to  outpmt.  AAFI 
argues  that  there  is  no  indication  that 
either  Indian  or  Chinese  lock  washer 
production  is  so  capital  intensive  that 
the  discredited  Forbes  Gokak  data 
should  be  used. 

AAFI  argues  the  Department  should 
continue  to  use  the  RBI  information, 
rather  than  the  Forbes  Gokak  figure,  for 
overhead  in  its  final  calculation.  AAFI 
argues  that  consistency  and  logic  dictate 
that,  under  the  circumstances  of  record 
for  this  period  of  review,  the  same 
source  should  be  used  for  the  SG&A  and 
overhead  figures. 

Departments  Position:  We  disagree 
with  the  petitioner,  in  part.  For  the 
reasons  stated  in  our  response  to 
Comment  6,  we  find  that  the  RBI  data 
is  more  appropriate  to  use  than  the 
Forbes  Gokak  information  supplied  in 
the  cable  from  the  consulate  in  India. 
We  do  not  agree  that  the  similarity 
between  the  RBI  and  Forbes  Gokak 
overhead  percentages  support  the  use  of 
the  information  in  the  cable.  Further, 
there  is  no  evidence  to  support 
petitioners  assertion  thai  the  data  in  the 
cable  is  more  contemporaneous  with  the 
period  of  review  than  is  the  RBI  data. 
We  do  agree  with  the  petitioner  that  the 
costs  incurred  between  PRC  parties  are 
not  relevant  to  costs  in  a  market- 
economy  country  and  have  not  made 
specific  adjustments  to  overhead  or 
SG&A  for  the  experience  of  the  PRC 
producer. 

Comment  8:  Petitioner  argues  that 
even  if  ZWG  (or  the  plating  factory) 
used  its  own  trucks  to  pick  up  and 
deliver  materials,  the  cost  of  these  trips 
should  have  been  reflected  as  part  of 
transportation  expenses  and  not 
included  as  part  of  overhead  expenses. 
Petitioner  argues  that  including  the  cost 
of  transportation  to  and  from  the  plating 
plant  as  part  of  factory  overhead  is  at 
variance  with  the  approach  the 
Department  has  taken  in  this  and  other 
cases  where  deliveries  are  involved. 
Petitioner  argues  that,  although  the 
Department  accepted  ZWGs  ai-gument  in 
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the  LTFV  investigation,  the  Department 

has  not  used  this  approach  in  any  other 
proceeding  of  which  petitioner  is  aware. 

ZWG  argues  that  petitioner 
erroneously  criticizes  the  Department 
for  its  decision  not  to  add  inland  freight 
costs  for  expenses  associated  with 
trucking  lock  washers  to  and  from  the 
plating  subcontractor.  ZWG  argues  that 
the  Department  properly  found  such 
expenses  to  be  included  in  the  overhead 
expenses  of  ZWG.  ZWG  argues  that  this 
is  consistent  with  the  use  of  the  RBI 
data  for  overhead,  which  includes 
power  and  fuel,  repairs  to  machinery, 
depreciation,  and  rates  and  taxes.  ZWG 
argues  that  all  of  these  expenses  are 
associated  with  the  operation  of  motor 
vuiiicius  ill  hiuia,  the  suiTugrfie  country. 
ZWG  contends  that  the  Department 
correctly  did  not  add  such 
transportation  costs  to  the  material 
costs,  as  in  the  original  LTFV 
investigation. 

Departments  Position:  We  agree  with 
ZWG.  As  in  the  LTFV  investigation,. we 
determined  that  the  costs  associated 
with  this  type  of  transportation  are 
included  in  the  surrogate  value  for 
factoPr'  overhead  Therefore,  we  did  not 
ralcuiate  a  separate  tremsportation  cost 
for  trucking  the  io<;k  washers  to  and 
from  the  plating  subcontractor.  See 
.^Jotice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Honey 
From  the  Peoples  Republic  of  China,  60 
FR  14725,  14729  (March  20,  1995). 

Comment  9  FI  argues  that  the 
Department  u.sed  the  per  kilogram  value 
of  production  and  plating  chemicals  but 
made  no  apparent  adjustments  to  reflect 
the  difference  between  the 
concentration  levels  reported  by 
respondents  and  those  in  the  import 
statistics.  AAFI  argues  that,  in  the 
amended  final  determination  for  the 
LTFV  investigation  of  lock  washers  from 
the  PRC.  the  Department  adjusted 
certain  chemical  prices  obtained  from 
the  Indian  import  statistics  to  reflect  the 
concentrations  reported  by  ZWG  and 
verified  by  the  Department.  AAFI  argues 
that  similar  ad|ustments  were  made  in 
other  cases,  citing  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Paper  Clips  from  the 
PRC,  =59  FR  51168, 

Petitioner  states  that  during  the  LTFV 
investigation  several  adjustments  were 
made  to  reflect  concentration  levels. 
Petitioner  argues  that  in  this  case 
neither  A.AFl  nor  ZWG  has  claimed  on 
the  rec;ord  that  specific  adjustments 
reflecting  concentration  levels  should  be 
made. 

Departments  Position:  We  agree  with 
AAFI  in  part.  ZWG  claimed  in  its  June 
6,  1995  submission  that  the  surrogate 
values  used  by  the  Department  should 


be  adjusted  to  the  actual  concentration 
levels  used  by  ZWG.  Where  we  have 
been  able  to  determine  the 
concentration  of  the  surrogate  input,  we 
have  adjusted  for  differences  between 
the  surrogate  and  the  actual  material. 
ZWG  has  not  provided  any  information 
concerning  the  concenfration  levels  of 
the  surrogate  values  and  the  Department 
has  been  unable  to  determine  the 
concentration  levels  of  imports  shown 
in  the  Indian  import  statistics. 
Therefore,  we  have  made  no  adjustment 
for  concentration  levels  where  the 
surrogate  concentration  is  not  known. 

Final  Results  of  Reviews 

As  a  result  of  the  comments  received, 
we  have  changed  the  results  from  those 
presented  in  our  preliminary  results  of 
review: 


Manufacturer/Exporter 

Time  period 

Margin 
(per- 
cent) 

Zhejtang  Wanxin 
Group  Co.,  Ltd 

10/15/93- 
09130/94 

26.08 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  of  administrative 
review  for  all  shipments  of  HSLWs  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
secUon  751(a)(1)  of  the  Tariff  Act:  (1) 
For  ZWG,  which  has  a  separate  rate,  the 
cash  deposit  rate  will  be  the  company- 
specific  rate  established  in  these  final 
results  of  review;  (2)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
128.63  percent,  the  PRC  rate  established 
in  the  LTFV  investigation  of  this  case; 
and  (3)  for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

These  deposit  rates  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 


could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CR  353.34(d)(1).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section*^51(a)(l) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated;  Augusts,  1996. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
iFR  Doc.  96-20613  Filed  8-12-96;  8:45  am) 
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[A-570-822] 

Certain  Helical  Spring  Lock  Washers 
From  The  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Administrative  Review 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

the  antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 

(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
helical  spring  lock  washers  (HSLWs)^ 
from  the  People's  Republic  of  China 
(PRC)  in  response  to  requests  by  the 
respondent,  Zhejiang  Wanxin  Group 
Co.,  Ltd.,  (ZWG),  and  the  petitioner, 
Shakeproof  Industrial  Products  Division 
of  Illinois  Tool  Works  (petitioner).  This 
review  covers  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  October  1,  1994.  through 
September  30,  1995. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  equal  to  the 
difference  between  export  price  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are 
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requested  to  submit  with  each  argument 
(1)  A  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  August  1.1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Little  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  HSLWs  from  the  PRC  on 
October  19,  1993  (58  FR  53914).  On 
October  5, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  52149)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  HSLWs  from 
the  PRC  covering  the  period  October  1, 

1994  through  September  30, 1995. 
On  October  30  and  31, 1995,  in 

accordance  with  19  CFR  353.22(a), 
petitioner  and  ZWG,  respectively, 
requested  that  we  conduct  an 
administrative  review  of  ZWG,  also 
known  as  Hangzhou  Spring  Washer 
Plant.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  November  16, 

1995  (60  FR  57573).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  non-heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (l)  Function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 


washers  made  of  other  metals,  such  as 
copper. 

HSLWs  subject  to  this  review  are 
currently  classifiable  under  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tnis  review  covers  one  exporter  of 
HSLWs  from  the  PRC,  ZWG,  and  the 
period  October  1, 1994,  through 
September  30,  1995. 

Separate  Rates 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  indnpendent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6, 1991)  (Sparklers),  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585.  May  2, 1994) 
(Silicon  Carbide).  Under  this  policy, 
exporters  in  non-market  economies 
(NMEs)  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  owm 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

In  the  less  than  fair  value 
investigation,  we  determined  that  ZWG, 
then  known  as  Hangzhou  Spring 
Washer  Plant,  warranted  a  company- 
specific  dumping  margin  according  to 


the  criteria  identified  in  Sparklers.  (See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  From  the  People'^ 
Republic  of  China,  58  FR  48833 
(September  20, 1993)  (Lock  Washers).) 
In  the  administrative  review  covering 
the  period  from  October  15,  1993 
through  September  30,  1994  (1993-94 
review),  we  preliminarily  determined 
that  ZWG  merited  a  separate  rate  under 
Sparklers  and  the  additional  criteria 
identified  in  Silicon  Carbide.  Because 
the  results  from  the  1993-94  review  are 
not  final,  we  analyzed  ZWG's 
submission  in  this  review  to  determine 
whether  ZWG  continues  to  merit  a 
separate  rate  under  Sparklers  and 
Silicon  Carbide.  We  have  found  that  the 
evidence  on  the  record  of  this  review 
also  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  ZWG's  exports 
according  to  the  criteria  identified  in 
Sparklers,  and  an  absence  of 
government  control  with  respect  to  the 
additional  criteria  identified  in  SiUcon 
Carbide.  For  further  discussion  of  the 
Department's  preliminary  determination 
that  ZWG  is  entitled  to  a  separate  rate, 
see  Decision  Memorandum  to  Edward 
Yang,  Director,  Office  9,  Import 
Administration,  dated  July  19, 1996, 
"Separate  Rates  in  the  Second 
Administrative  Review  of  Certain 
HeUcal  Spring  Lock  Washers  from  the 
People's  Republic  of  China,"  which  is 
on  file  in  the  Central  Records  Unit . 
(room  B099  of  the  Main  Commerce 
Building). 

Export  Price 

For  sales  made  by  ZWG  we  used 
export  price,  in  accordance  with  section 
772(a)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States. 

We  calculated  export  price  based  on 
the  price  to  unrelated  purchasers.  We 
deducted  an  amount,  where 
appropriate,  for  foreign  inland  freight, 
brokerage  and  handling,  ocean  freight, 
and  marine  insurance.  We  valued 
foreign  inland  freight,  brokerage  and 
handling,  ocean  freight,  and  marine 
insurance  using  surrogate  data  based  on 
Indian  costs.  We  selected  India  as  the 
surrogate  country  for  the  reasons 
explained  in  the  "Normal  Value" 
section  of  this  notice.  . 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if  (1)  The 
merchandise  is  exported  from  an  NME 
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country,  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
353.52(c)  of  our  regulations.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  (1)  Per  capita  gross 
national  product  (GNP),  (2)  the  growth 
rate  in  per  capita  GNP,  and  (3)  the 
national  distribution  of  labor.  In 
addition,  India  is  a  signiHcant  producer 
of  comparable  merchandise.  Therefore, 
for  this  review,  we  chose  India  as  the 
most  comparable  surrogate  on  the  basis 
ot  tne  above  criteria,  and  have  used 
publicly  available  information  relating 
tf)  India  to  value  the  various  factors  of 
production   (See  Memorandum  to 
Laurie  Parkhill  from  David  Mueller, 
dated  May  6,  1996,  "Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Republic  of  China:  Non-market 
Economy  Status  and  Surrogate  Country 
Selection,"  and  Memorandum  to  the 
File  from  Donald  Little,  dated  July  22, 
HWf).  "India:  Significant  Production  of 
Comparable  Merchandise,"  which  are 
on  file  m  the  Central  Records  Unit 
(room  B099  of  the  Main  Commerce 
Building).) 

We  valued  the  factors  of  production 
as  follows: 

•  For  steel  wire  rods,  we  used  a  per 
kilogram  value  obtained  from  the 
Monthly  Statistics  of  Foreign  Trade  of 
India  (Indian  Import  Statistics).  Using 
wholesale  price  indices  (WPI)  obtained 
from  the  International  Financial 
Statistics,  published  by  the  International 
Monetary  Fund  (IMF),  we  adjusted  these 
values  to  reflect  inflation  up  to  the 
period  of  review  (POR).  We  made 
further  adjustments  to  include  freight 
costs  incurred  between  the  supplier  and 
ZWG. 

•  For  chemicals  used  in  the 
production  and  plating  of  lock  washers, 
we  used  per  kilogram  values  obtained 
from  the  Indian  publication  Chemical 
Weekly  £md  the  Indian  Import  Statistics. 


We  adjusted  the  Indian  Import  Statistics 
and  Chemical  Weekly  rates  to  reflect 
inflation  up  to  the  PGR  using  WPI 
published  by  the  IMF.  We  made  further 
adjustments  to  include  freight  costs 
incurred  between  the  suppUer  and 
ZWG. 

•  For  hydrochloric  acid,  we  based  the 
value  on  an  Indian  price  quote  used  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coiunarin  from  the 
People's  Republic  of  China  (59  FR 
66895,  December  28,  1994)  (Coumarin), 
because  data  in  the  Indian  Import 
Statistics  for  hydrochloric  acid  has  been 
found  to  be  aberrational  (see  Coumarin). 
We  adjusted  the  value  used  in  Coumarin 
to  reflect  inflation  up  to  the  POR  using 
WPI  published  by  the  IMF. 

•  For  direct  labor,  we  used  the  labor 
rates  reported  in  the  Economic 
Intelligence  Unit  report  Investing, 
Licensing  &  Trading  Conditions  Abroad: 
India,  released  November  1995.  This 
source  breaks  out  labor  rates  between 
skilled  and  unskilled  labor  for  1995  and 
provides  information  on  the  number  of 
labor  hours  worked  per  week.  We 
adjusted  these  rates  to  reflect  the 
average  inflation  throughout  the  POR 
using  WPI  published  by  the  IMF. 

•  For  factory  overhead,  we  used 
information  reported  in  the  April  1995 
Reserve  Bank  of  India  Bulletin  for  the 
Indian  metals  and  chemicals  industries. 
From  this  information,  we  were  able  to 
determine  factory  overhead  as  a 
percentage  of  the  total  cost  of 
manufacture. 

•  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
used  information  obtained  frt>m  the 
April  1995  Reserve  Bank  of  India 
Bulletin  for  the  Indian  metals  and 
chemicals  industries.  We  calculated  an 
SG&A  rate  by  dividing  SG&A  expenses 
by  the  cost  of  manufacture. 

•  To  calculate  a  profit  rate,  we  used 
information  obtained  from  the  April 
1995  Reserve  Bank  of  India  Bulletin  for 
the  Indian  metals  and  chemicals 
industries.  We  calculated  a  profit  rate  by 
dividing  the  before-tax  profit  by  the  cost 
of  manufact\uing  plus  SG&A. 


•  For  packing  materials,  we  used  per 
kilogram  values  obtained  from  the 
Indian  Import  Statistics.  We  adju.sted 
these  values  to  reflect  inflation  up  to  the 
POR  using  WPI  published  by  the  IMF. 

•  To  value  electricity,  we  used  the 
price  of  electricity  for  1995  reported  in 
the  Confederation  of  Indian  Industries 
Handbook  of  Statistics,  We  adjusted  the 
value  of  electricity  to  reflect  the  average 
inflation  throughout  the  POR  using  WPI 
published  by  the  IMF 

•  To  value  coal,  we  used  a  per 
kilogram  value  obtained  from  the 
Monthly  Statistics  of  Foreign  Trade  of 
India.  VVe  adjusted  these  rates  to  reflect  - 
inflation  up  to  the  POR  using  WPI 
published  by  the  IMF. 

•  To  value  water,  we  used  the  Asian. 
Development  Bank's  Water  Utilities 
Data  Book  for  the  Asian  and  Pacific 
Region,  November  1993,  We  adjusted 
the  value  of  water  to  reflect  inflation  up 
to  the  POR  using  WPI  published  by  the 
IMF. 

•  To  value  truck  freight,  we  used  a 
rate  derived  from  The  Times  of  India  as 
used  i^  the  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Polyvinyl 
Alcohol  from  tiie  People's  Republic  of 
China  (61  FR  14057,  .March  29,  1996). 
We  adju.sted  the  rate  to  reflect  inflation 
up  to  the  POR  using  WPI  published  by 
the  IMF. 

•  To  value  rail  freight,  we  used  the 
price  reported  in  a  December  1989  cable 
from  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Shop  Towels  of  Cotton  from  the 
People's  Republic  of  China  (56  FR  4040, 
February  1.  1991).  We  adjusted  the  rail 
freight  rates  to  reflect  inflation  up  to  the 
POR  using  WPI  published  by  the  IMF. 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  353.60  of  the 

Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/exporter 


Time  period 


Margin 
(per- 
cent) 


Ztieiiang  Wanxin  Group  Co.,  Ltd. 
PRC  rate  


10/01/94-09/30/95  39.11 

10/01/94-^)9/30/95     |      128.63 


UMI 


I  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  353.28.  Any  interested 
party  may  request  a  hearing  within  10 


days  of  publication  in  accordance  with 
19  CFR  353.38(b).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 


may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR  353, 38(c). 
Rebuttal  briefs,  which  must  be  limited 
tu  issues  raised  in  the  case  briefs,  may 
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be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  NV  may  vary  from  the 
percentage  stated  above  for  ZWG.  The 
Department  will  issue  appraisement 
instructions  directly  to  ihe  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  pubUcation 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  HSLWs  from 
the  PRC  entered,  or  withdrawn!  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(C)  of  the  Act:  (1)  For 
ZWG,  which  has  a  separate  rate,  the 
cash  deposit  rate  wrill  be  the  company- 
specific  rate  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  all  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC  rate;  and  (3) 
for  non-PRC  exporters  of  subject 
merchandise  fr^m  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doulile 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  6, 1996. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(PR  Doc.  96-20614  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  3610-OS-P 


[A-351-624] 

Silicomanganese  From  Brazil; 
Extension  of  Time  Limits  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  of  antidimiping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  preliminary  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on 
siUcomanganese  from  Brazil,  covering 
the  period  June  17,  1994,  through 
November  30, 1995,  since  it  is  not 
practicable  to  complete  the  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

EFFECTIVE  DATE:  August  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Kris  Campbell,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482^733. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on 
silicomanganese  from  Brazil.  On 
January  26,  1996,  the  Department 
initiated  this  administrative  review 
covering  the  period  June  17, 1994, 
through  November  30, 1995. 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  the  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Act.  See 
Memorandum  from  Laurie  Parkhill  to 
Susan  Kuhbach  (August  8, 1996). 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  preliminary  results  to 
December  31, 1996.  Our  final  resuhs 
will  be  issued  120  days  after  the 
publication  of  the  preliminary  results. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  353.34  (b). 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 


Dated:  August  8, 1996. 

Susan  KnhlMdi, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  96-20612  Filed  8-12-96;  8.45  am) 
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Export  TraOe  Certificate  ot  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLBMBITARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  frx)m 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  prarson  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  84-7  AOl  2." 

Northwest  Fruit  Exporters'  ("NFE") 
original  Certificate  was  issued  on  June 
11, 1984  (49  FR  24581,  June  14, 1984) 
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and  previou.sly  amended  on  May  2, 

1988  (53  FR  16303.  May  6.  1988): 
.September  21,  1988  (53  FR  37628, 
September  27,  1988);  September  20. 

1989  (54  FR  39454,  September  26, 
1989);  November  19,  1992  (57  FR  55510, 
November  25,  1992);  and  August  16, 
1994  (59  FR  43093)   A  summary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Application 

Applicant:  Northwest  Fruit  Exporters 
f'NFF"),  105  South  18th  Street.  »  205 
Yakima.  Washington  98901. 

Contact:  Ken  Severn.  Secretary/ 
Treasurer.  Telephone:  (509)  453-4837. 

Application  No.:  84-7 AG12. 

Date  Deemed  Submitted:  August  5, 
1  q*ifi 

Proposed  Amendment:  Northwest 
Fruit  Exporters  seeks  to  amend  its 
Certificate  to: 

1   Add  each  of  the  following 
companies  as  a  new  'Member"  of  the 
Certificate  within  the  meaning  of 
§325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  .Andrus  &  Roberts  Produce 
Co..  Sunnysido,  Washington;  Barbee 
Orchards/Obert  Cold  Storage,  Zillah, 
Washington;  Blue  Bird,  Inc..  Peshastin, 
Washington;  Blue  Mountain  Growers, 
hi(.,  Milton-Free  water,  Oregon; 
tjilunibia  Reach  Pack,  Yakima, 
Washington;  Crandell  Fruit  Company, 
Wenatchee,  Washington;  Custom  Apple 
Fac  kers.  Inc..  Brewster,  Washington; 
Dole  Northwest,  Wenatchee, 
Washington;  Fossum  Orchards,  Inc., 
Ydkima.  Washington;  G  &  G  Orchards, 
Inc.,  Yakima,  Washington:  Keystone 
Ranch,  Riverside.  Washington;  Olympic 
Fruit  Co.,  Moxee,  Washington;  Rolling 
Hills  Orchards,  Emmett,  Idaho;  Roy 
Farms.  Moxee.  Washington;  Sands 
Orchards,  Inc.,  Emmett,  Idaho;  Smith  & 
Nelson.  Inc..  Tonasket.  Washington; 
Squaw  Creek  Ranch,  Inc..  Pateros, 
Washington;  Symms  Fruit  Ranch,  Inc., 
Caldwell  Idaho:  and  The  Apple  House, 
Inc..  Brewster,  Washington. 

2.  Delete  the  following  companies  as 
a  "Memtiers  '  of  the  C^ertificate:  Blue 
Chelan.  Inc..  Chelan.  Washington;  Earl 
E.  Brown  &  Sons,  Inc.,  Milton- 
Freewater.  Oregon:  Cowin  &  Sons, 
Wapato.  Washington:  Dovex  Export  Co., 
Wenatchee,  Washington;  Duckwall- 
i'oolev  Fruit  Co..  Odell,  Oregon;  E.W. 
Brandt  &  Sons.  Inc.,  Parker,  Washington; 
Holt  and  Robison  Fruit  Co.,  Inc.,  Omak, 
Washington;  |ones  Fruit  &  Produce,  Inc., 
Cashmere,  Washington;  M  &  J  Fruit 
Sales.  Yakima,  Washington;  Nuchief 
Sales,  Inc.,  Wenatchee,  Washington; 
Orchard  View  Farms,  The  Dalles, 
Oregon;  Pacific  Fniit  Growers  &  Packers, 
Inc..  Yakima,  Washington;  Peshastin 
Fruit  Cowers  Assn.,  Peshastin, 
Washington;  Pine  Canyon  Fruit  Co., 


Inc..  Orondo,  Washington;  Poirier 
Warehouse,  Pateros,  Washington; 
Rainier  Fruit  Sales,  Selah,  Washington; 
Skookum,  Inc.,  Wenatchee  Washington; 
Sun  King  Fruit,  Sunnyside.  Washington; 
Valicoff  Fruit  Company.  Inc.,  Wapato, 
Washington;  and  Wapato  Fruit,  Wapato, 
Washington:  and 

3.  Change  the  listing  of  the  company 
name  for  the  current  Member  "Trout, 
Inc."  to  the  new  listing  "Trout-Blue 
Chelan,  Inc.;" 

Dated:  August  7, 1996. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  96-20582  Filed  8-12-96;  8:45  am] 
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Announcement  of  Pertormance  Review 
Board  Memt>ership 

agency:  international  Trade 
.Administration.  Commerce. 
summary:  This  announces  the 
appointment  by  the  Department  of 
Commerce  Deputy  Under  Secretary  for 
International  Trade.  Timothy  J  Hauser, 
of  the  Performance  Review  Board  (PRB). 
This  is  a  revised  list  of  membership 
which  includes  previous  members  as 
listed  in  the  August  3, 1995,  Federal 
Register  Announcement  (60  FR  39712) 
with  additional  members  added  for  a 
two-year  term.  The  purpose  of  the 
International  Trade  Administration's 
PRB  is  to  review  and  make 
recommendations  to  the  appointing 
authority  on  performance  and  other 
issues  concerning  members  of  the 
Senior  Executive  Service  (SES).  The 
members  are: 
Anne  L.  Alonzo,  Deputy  Assistant 

Secretary  for  Environmental 

Technologies  Exports,  Trade 

Development 
Peter  Hale,  Director,  Office  of  Policy 

Coordination,  Market  Access  and 

CompUance 
Mary  Fran  Kirchner,  Deputy  Assistant 

Secretary  for  Export  Promotion 

Services,  U.S.  and  the  Foreign 

Commercial  Service 
Holly  A.  Kuga,  Director,  Office  of  AD/ 

CVD  Enforcement  IV,  Import 

Administration 
Eleanor  Roberts  Lewis,  Chief  Counsel 

for  International  Trade  (non-ITA 

member) 
Jon  C.  Menes,  Director,  Office  of  Trade 

and  Economic  Analysis,  Trade 

Development 
Regina  K.  Vargo,  Deputy  Assistant 

Secretary  for  Western  Hemisphere, 

Market  Access  and  Compliance 
FOR  FURTHER  INFORMATION  CONTACT: 
La  Verne  H.  Hawkins,  Executive 


Secretary  for  the  Performance  Review 
Board  on  202-482-2536. 

Dated   Augui5t  7,  1996. 
fames  T.  King,  ]t.. 
Human  Resources  Manager,  ITA. 
[FR  Doc  96-20608  Filed  8-12-96;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  9607091 88-61 88-01  ] 

RIN  0693-XX20 

National  Voluntary  Conformity 
Assessment  System  Evaluation 
(NVCASE)  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  (NIST)  Commerce. 
ACTION:  Notice:  request  for  public 

comment. 

summary:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  received  a  letter 
dated  May  3,  1996  from  the  PFS/TECO 
Corporation  requesting  the  development 
of  a  new  program  under  the  National 
Voluntary  Conformity  Assessment 
System  Evaluation  (NVCASE)  Program 
to  evaluate  and  accredit  third  party 
product  certification  bodies  which 
inspect  and  certify  structural  use  panels 
and  engineered  wood  products.  The 
proposed  program  would  provide  a 
domestic  alternative  to  similar  programs 
currently  operated  by  the  Japanese  and 
Canadian  Governments  and  would 
allow  testing  and  certification 
performed  in  the  United  States  to  be 
accepted  by  those  countries  on  an  equal 
basis  as  if  performed  in  either  of  those 
countries. 

DATES:  Comments  on  this  request  must 
be  received  by  October  28,  1996. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  Robert  L. 
Gladhill,  NVCASE  Program  Manager, 
NIST,  Bldg.  820.  Room  282, 
Gaithersburg,  MD  20899.  by  fax  at  301- 
963-2871,  or  email  rlglad®nist.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Gladhill,  NVCASE  Program 
Manager,  at  NIST,  Bldg  820,  Room  282, 
Gaithersburg,  MD  20899,  by  telephone 
at  301-975-4029,  by  fax  at  301-963- 
2871  or  by  email  at  rlglad@nist.gov. 
SUPPLEMENTARY  INFORMATION:  The 
NVCASE  procedures  at  15  CP'R  Part  286 
require  NIST  to  seek  public  consultation 
when  it  receives  such  requests.  This 
program  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act.  This  collection  is 
approved  by  the  Office  of  Management 
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and  Budget  under  OMB  Control  No 
0693-0019. 
The  text  of  the  request  follows: 

Mav  3.  1996,  PFSTECO  Corporation,  2402 
lianiek  Street,  Madison.  W'l  53704 
Dr.  Manager,  NVCASE  Program:  Please 
accept  this  formal  request  from  PFS/TBCX3 
Corporation  for  NVCASE  to  develop  a 
sjjecific  evaluation  program  for  third  party 
quality  assurance  certification  agencies 
involved  in  the  inspection  and  certification 
agencies  involved  in  the  inspection  and 
certification  of  structural  use  panels 
(plywood  and  oriented  strand  board)  and 
engineered  wood  panels,  structural  glued 
laminated  timber,  prefabricated  wood  I- 
joists,  composite  structural  lumber,  sandwich 
panels  either  rigid  or  foam),  particleboard 
and  construction  adhesives  used  in  these 
products. 

Using  the  NIST  outline  for  submitting  this 
request,  the  following  is  the  background 
information  that  should  assist  NIST  in 
moving  ahead  with  this  application. 

Foreign  Requirements 

PFS/TECO  CorporaUon  is  applying  to  NIST 
for  development  of  a  NVCASE  program  in  the 
above  wood  products  area  in  resjjonse  to 
programs  currently  run  by  the  Japanese 
Government  and  the  Canadian  Government 
that  currently  allow  for,  or  will  soon  allow 
for,  the  mutual  recognition  of  a  NVCASE 
certified  third  party  quality  assurance 
certification  and  inspection  agency. 

The  Japanese  program  for  the  wood 
products  and  components  listed  above  is 
under  the  direction  of  the  Japanese 
Agricultural  Service  (JAS)  under  the  Ministry 
of  Agriculture,  Forestry  and  Fisheries 
(MAFF).  Dr.  Belinda  Collins  of  NIST  made  a 
recent  presentation  to  JAS  and  MAFF  at  a 
Tokyo  meeting  in  which  she  descritied  the 
capability  of  NVCASE  to  certify  United  States 
third  party  quality  assurance  certification 
and  inspection  agencies.  This  was  done  to 
pave  the  way  for  JAS/MAFF  to  recognize 
NVCASE  certified  third  party  agencies. 

This  application  is  a  follow-up  to  that 
presentation  in  that  PFS/TECO  has  already 
obtained  the  first  private  sector  Foreign 
Testing  Organization  (FTO)  recognition 
granted  by  JAS  for  plywood,  OSB  and 
engineered  wood  products.  This  was  done  at 
great  expense  (over  $500,000)  and  three  years 
of  arduous  effort.  It  would  be  beneficial  to 
PFS/TECO  to  receive  NVCASE  recognition 
acceptable  to  JAS/MAFF  in  lieu  of  the 
continuing  costly  trips  to  Tokyo  and  costly 
audits  with  Japanese  staff  coming  to  the 
United  States  to  maintain  the  current  JAS 
FTO  recognition.  The  audjt  and  maintenance 
of  a  NVCASE  recognition  would  be  within 
the  continental  United  States  at  greatly 
reduced  expense  to  PFS/TECO  when 
contrasted  to  current  JAS/FTO  approval 
maintenance  costs. 

The  Canadian  program  is  run  by  the 
Standards  Council  of  Canada  (SCC)  under  the 
see  "Criteria  and  Procedures  for 
Accreditation  of  Certification  Organizations". 
The  existing  North  American  Trade 
Agreement  (NAFTA)  allows  for  mutual 
recognition  by  Canada  and  the  United  States- 
of  each  other  country's  certified  third  party 


testing  laboratories  and  third  party  quality 
assurance  certification  and  inspection 
organizations. 

PFS/TECO  was  able  to  successfully  become 
certified  via  NlST's  NVLAP  program  for  its 
wood  products  testing  laboratories  which 
had  led  to  its  mutual  acceptance  in  Canada 
for  wood  products  testing  purposes. 
However,  with  no  existing  parallel  NVCASE 
program,  PFS/TECO  is  currently  undergoing 
a  difficult,  time  consuming  application  with 
the  SCC  in  Canada  with  an  estimate  time  for 
completion  of  up  to  two  years  and  at  a  cost 
of  several  hundred  thousand  dollars. 
Meanwhile,  existing  Canadian  third  party 
wood  product  quality  assurance  inspection 
and  certification  agencies  with  their  prior 
SCC  approval  (obtained  years  ago  as  a 
requirement  within  Canada)  are'readily 
accepted  here  in  the  United  States  under 
NAFTA.  The  quick  development  of  the 
NVCASE  program  for  wood  products  based 
third  party  certification  and  inspection 
agencies  would  put  PFS/TECO  back  on  a 
"level  playing  field"  at,  again,  a  greatly 
reduced  cost  and  at  a  faster  turn-around 
compared  to  the  deliberate,  slow  pace  of  the 
Canadian  SCC  approval  process. 

Industry  Sector 

As  stated  in  our  opening  paragraph,  the 
industry  sector  is  wood  [mnels,  engineered 
wood  components  and  related  wood  based 
structural  products  and  adhesives.  These 
include: 
P/ywood— Currently  certified  to  NIST/DOC 

Standard  PSl-95 
Oriented  Stmnd  Board  ^OSB>— Currently 

certified  to  NIST/DOC  Standard  PS  2-92 
Structural  Use  Panels— Either  PS  1  or  PS  2 

certified 

Additionally,  all  of  the  following  industry 
sector  are  certified  to  a  wide  range  of  ASTM 
and  ANSI  standards  and/or  PS  2: 
Wood  Composite  Panels 
Structural  Glued  Laminated  Timber 
Prefabricated  Wood  I-Joists 
Composite  Structural  Lumber 
Sandwich  Panels  (Rigid  or  Foam) 
Particleboard 
Construction  adhesives — used  in  all  of  the 

above  products 

Program  Area 

The  program  area  would  cover  product 
certification  only.  The  testing  laboratory 
portion  is  already  covered  by  NVLAP  and 
PFS/TECO  is  certified  as  a  testing  laboratory 
for  all  of  the  above  wood  products  or 
adhesives  under  NVLAP. 

Level  of  Recognition 

The  program  would  involve  direct 
accreditation  by  NVCASE  as  the  NAFTA 
agreement  allows  reciprocal  recognition  by 
Canada  by  NVCASE  certified  third  party 
certification  and  inspection  agencies.  PFS/ 
TECO  believes  that  NIST,  via  Dr.  Belinda 
Collins,  is  negotiating  similar  reciprocal 
recognition  of  NVCASE  by  JAS/MAFF  for  use 
in  the  Japanese  market  segment  that  PFS/ 
TECO  currently  serves  via  its  own  FTO 
certification  and  engineered  wood 
certification  by  JAS/MAFF. 


Recommended  OitertB/Techniral 

Requir«>ment'- 

The  reconunended  criteria  would  include 
PS  1-95  and  PS  2-92  issued  by  the  U.S. 
Department  of  Commerce  coupled  with  a 
wide  range  of  ASTM  and  ANSI  standard! 
dealing  with  the  various  physical  property 
testing  or  measurement  approaches  for 
plywood,  OSB,  and  their  related  engineered 
wood  components.  Please  refer  to  PFS/ 
TECO's  NVLAP  accreditation  of  file  at  NIST 
which  details  the  over  50  ASTM  and  ANSI 
standards  involved  in  these  various  wood 
products  and  components. 

Rationale 

Covered  in  the  above  discussion  are  the 
difficulties,  costs  and  extensive  time 
involved  in  directly  achieving  recognition  by 
the  JAS/MAFF  for  Japan  and  the  SCC  for 
Canada.  That  alone  should  suffice  as  the 
justifying  rationale  for  a  NVCASE  program  as 
Canada  via  NAFTA  already  recognized 
NVCASE  certified  third  parties  and  NIST 
appears  to  be  successfully  negotiating 
NVCASE  recognition  with  JAS/MAFF  in 
Japan. 

Both  Canada  and  Japan  do  not  recognize 
other  private  sector  accreditation  approaches 
or  non-Federal  government  approaches  for 
third  party  quality  assurance  inspection  and 
certification  agencies  such  as  via  the  model 
building  codes,  or  via  various  state 
governments.  Japan  and  Canada  will  only 
accept,  at  this  time,  a  Federal  government 
program  such  as  NVCASE  in  that  it  parallels 
their  own  national,  centralized  governmental 
approach  to  certification  of  third  party 
organizations. 

If  this  NVCASE  program  were  to  move 
ahead,  PFS/TECO  believes  that  it  would  ease 
or  further  ease  market  access  for  the  large 
segments  of  the  U.S.  plywood  and  OSB 
industry  into  Japan  or  into  Canada.  PFS/ 
TECO  is  aware  of  approximately  ten  other 
U.S.  private  sector  third  party  quality 
assurance  inspection  and  certification 
agencies  that  would  benefit  by  and  would 
probably  participate  in  this  NVCASE 
program  if  it  were  developed  into  fruition. 

After  review  of  the  above,  please  advise 
what  NIST's  opinion  and  response  is.  If  there 
are  any  questions  or  if  I  can  provide 
additional  details,  please  contact  me  directly. 

Sincerely, 
Michael  J.  Slifka,  P.E., 
Executive  Vice  President. 

Interested  parties  should  respond  in 
writing  to  the  above  address.  All 
comments  submitted  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  U.S.  Department  of  Commerce 
Central  Reference  and  Records  and 
Inspection  Facility,  Room  6020.  Herbert 
C.  Hoover  Building,  14th  and 
Constitution  Avenue,  Washington,  DC 
20230. 

Dated:  August  6, 1996. 
Samuel  Kramer, 
Associate  Director 
(FR  Doc.  96-20560  Filed  8-12-96;  8:45  amj 
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National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080596F] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTJON:  Notice  of  public  meeting. 

Sum»*iary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting. 
DATES:  the  meetings  are  scheduled  as 
follows:  Standing  and  Special  Red  Dnmi 
Scientific  and  Statistical  Committee 
(SSC),  September  4,  1996,  10:00  a.m.  to 
5:00  p.m.;  Standing  and  Special  Reef 
Fish  SSC,  September  5,  1996,  8:00  a.m. 
to  4:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn  Crown  Plaza,  333 
Poydras  Street,  New  Orleans.  LA  70130; 
telephone:  504-525-9444. 

Council  address:  Gqlf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa.  PL  33609 

FOfi  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle,  Executive  Director; 
telephone:  813-228-281,5. 
SUPPLEMENTARY  INFORMATION:  On 
September  4,  beginning  at  10:00  a.m., 
the  Red  Drum  SSC  will  review  an 
assessment  on  status  of  the  red  drum 
stock  in  the  Gulf  of  Mexico.  They  will 
also  review  a  report  of  a  Scientific  Stock 
Assessment  Panel  which  will 
recommend  a  range  of  acceptable 
biological  catch  (ABC)  for  the  Gulf 
fishery. 

On  September  5.  beginning  at  8:00 
a.m.  the  Reef  Fish  SSC  will  review  an 
assessment  prepared  by  LGL  Ecological 
Research  Associates.  Inc.  of  Bryan, 
Texas,  of  the  assessment  procedure  and 
data  utilized  by  NMFS  in  preparing  the 
annual  stock  assessment  for  Gulf  red 
snapper.  They  will  also  review  the 
comments  of  NMFS  and  Council 
Scientific  Stock  Assessment  Panel  on 
the  LGL  assessment. 

The  SSC  will  develop  its 
recommendations  on  these  two  issues 
for  consideration  by  the  Council  at  its 
September  9-13,  1996  meeting  in' New 
Orleans. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  August  28, 
1996. 


UMI 


Dated:  August  7, 1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  96-20621  Filed  8-12-96;  8:45  am) 
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P.D.  080596H1 

North  Pacific  Fishery  Management 
Council;  Committee  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerre. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Gulf  of  Alaska 
(GOA)  and  Bering  Sea/Aleutian  Islands 
(BSAI)  plan  teams  will  hold  meetings 
the  week  of  August  26,  in  Seattle,  WA. 
DATES:  The  meetings  will  begin  at  1:00 
p.m.  on  August  26,  and  continue 
through  August  30. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE.,  Building  4, 
Room  2079.  Seattle.  WA,. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Witherell  or  Jane  DiCosimo, 
telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meetings  will  include  the 
following  subjects. 

1.  Review  available  stock  assessments 
and  catch  statistics  and  prepare 
preliminary  stock  and  economic 
assessment  documents  for  the  1997 
groundfish  fisheries  in  the  GOA  and 
BSAI. 

2.  Review  proposals  for  amendments 
to  the  groundfish  fishery  management 
plans  for  the  GOA  and  BSAI. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  August  6, 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-20542  Filed  8-12-96;  8:45  am) 
BILUNQ  CODE  3510-«-F 


p.D.  080S96G] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meeting. 

summary:  The  North  Pacific  Fishery 
Mana>jement  Council's  (Council) 
Improved  Retention/Improved 
Utilization  Committee  (Committee)  will 
meet  September  5-6,  1996,  in  Seattle, 
WA. 

DATES:  September  5-6, 1996,  beginning 
at  0.3G  a.m.  on  September  5,  and 
concluding  by  5:00  p.m.  on  September 
6. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Cefiter, 
7600  Sand  Point  Way  NE.,  Room  2079, 
Building  4,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Oliver,  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Conimittee  will  review  comments 
received  on  the  draft  analysis  of 
measures  to  improve  retention  and 
utilization  in  the  groundfish  fisheries 
and  prepare  recommendations  to 
provide  to  the  Council  at  their  meeting, 
September  18-22, 1996,  in  Sitka, 
Alaska. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  August  6, 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-20543  Filed  8-12-96;  8:45  ami 

BILUNG  CODE  35)0-22-F 

[I.D.  080696A] 

Permits;  Foreign  Fishing 

In  accordance  with  a  memorandum  of 
understanding  with  the  Secretary  of 
State,  the  National  Marine  Fisheries 
Service  publishes  for  public  review  and 
comment  summaries  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  fishing 
vessels  to  operate  in  the  Exclusive 
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Economic  Zone  under  provisions  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act,  16 
U.S.C.  1801  et  seq.].  This  notice 
concerns  the  receipt  of  an  application 
from  the  Government  of  the  Russian 
Federation  requesting  authorization  to 
conduct  a  joint  venture  in  the  Northwest 
Atiantk:  Ocean  for  Atlantic  mackerel. 
The  factorv  ship  ALEKSANDROVSK 
SAKHALINSKIY  is  identified  as  the 
vessel  that  will  receive  Atlantic 
mackerel  from  U.S.  vessels.  Send 
comments  on  this  application  to: 

NOAA  -  National  Marine  Fisheries 
Ser\'ice.  Office  of  Fisheries  Conservation 
and  Management,  1315  East- West 
Highway,  Silver  Spring.  MD  20910; 

and/or  to  one  or  both  of  the  Regional 
Fishery  Management  Councils  listed 
below: 

Douglas  G.  Marshall,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus.  MA  01906.  (617)  231-0422; 

David  R.  Keifer.  Executive  Director, 
Mid- Atlantic  Fishery  Management 
Council,  Federal  Building,  Room  2115, 
300  South  New  Street,  Dover.  DE 
19901-6790,  (302)  674-2331. 

For  further  information  contact  Robert 
A.  Dickinson,  Office  of  Fisheries 
Conservation  and  Management,  (301) 
713-2337. 

Dated:  August  7, 1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservatjon  and  Management,  National 
Marine  Fisheries  Service. 
fPR  Doc  96-20620  Filed  ft-12-96;  8:45  am) 

BILUNG  CODE  3510-22-^ 


[I.D.  060696C] 

Marine  Mammals;  Permit  No.  841 
(P129J) 

AGENCY:  National  Marine  Fisheries 

Service,  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 

summary:  Notice  is  hereby  given  that  a 
request  for  amendment  of  Permit  No. 
841  submitted  by  Bruce  R.  Mate,  Oregon 
State  University,  Newport,  Oregon 
97365-5296  has  been  granted  to  tag  an 
additional  50  blue  whales  over  the  next 
3  years. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  NOAA,  1315  East- 
West  Hwy.,  Silver  Spring.  MD  20910 
(301/713-2289); 


Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4015);  and 

Director,  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau.  AK  99802  (907/586- 
7221). 

SUPPLEMENTARY  INFORMATION:  On  March 
22.  1996.  notice  was  published  m  the 
Federal  Register  ifil  FR  11809;  that  a 
amendment  uf  Permit  No.  841  issued  on 
June  24,  1993,  had  been  requested  by 
the  above-named  individual^he 
amendment  has  been  granted  under 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361 
et  seq.),  the  Regulations  Governing  the 
Takine  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531  et  seq.),  and  the 
regulations  governing  endangered  fish 
and  wrildhfe  (50  CFR  part  217-222). 

Issuance  of  this  Permit,  as  required  by 
the  ESA  of  1973,  is  based  on  a  finding 
that  the  Permit:  (1)  Was  applied  for  in 
good  faith;  (2)  does  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  Permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
of  1973. 

Dated:  June  28,  1996. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Besources. 
[FR  Doc.  96-20619  Filed  8-12-96;  8:45  am) 

BILUNG  CODE  3S10-22-F 


National  Technical  Information  Service 

Advisory  Board  Meeting 

AGENCY:  National  rechnical  Information 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Ativisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Monday,  September  9, 1996,  bom 
9:00  a.m.  to  3:00  p.m.,  and  on  Tuesday, 
September  10,  1996,  from  9:00  a.m.  to 
3:00  p.m.  The  session  on  Tuesday, 
September  10,  will  be  closed  to  the 
Public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
Chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 


information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  the 
progress  of  FedWorld,  and  a  discussion 
of  NTIS'  long  range  plans.  The  closed 
session  discussion  is  scheduled  to  begin 
at  9:00  a.m.  and  end  at  3:00  p.m.  on 
September  10, 1996.  The  session  will  be 
closed  because  premature  disclosure  of 
the  information  to  be  discussed  would 
be  likely  to  significantly  fiiistrate 
implementation  of  NTIS'  business 
plans. 

DATES:  The  meeting  will  convene  on 
September  9,  at  9:00  a.m.  and  adjourn 
at  3:00  p.m.  and  convene  again  on 
September  10, 1996,  at  9:00  a.m.  and 
adjourn  at  3:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  2029  Sills  Building,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
221R1. 

PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  on 
September  9,  1996,  and  closed  on 
September  10, 1996.  Approximately 
thirty  minutes  will  be  set  aside  on 
September  9,  1996  for  comments  or 
questions  from  the  public.  Seats  will  be 
available  for  the  public  and  for  the 
media  on  a  first-come,  first-served  basis. 
Any  member  of  the  public  may  submit 
written  comments  concerning  the 
Board's  affairs  at  any  time.  Copies  of  the 
minutes  of  the  open  session  meeting 
will  be  available  within  thirty  days  of 
the  meeting  from  the  address  given 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161 
Telephone:  (703)  487-4636;  Fax  (703) 
487-4093. 

Dated:  August  7, 1996. 
Donald  W.  Corrigan, 

Deputy  Director. 

[FR  Doc.  96-20567  Filed  8-12-96;  8:45  ami 

BILUNG  CODE  361(MM-M 


Patent  ana'  Trademark  Office 

Patent  Cooperation  Treaty   Proposed 
Collection;  Comment  Reouest 

SUMMARY:  The  Depaiiiiieiii  oi  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
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opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)) 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  15, 
1  ^Wfi 

ADDRESSES;  Direct  all  written  comments 

to  Linda  Fn^eimeier,  Acting 
DepartriientHl  Forms  Clearance  Officer, 
Department  of  Commerce.  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnimen{(s)  and  instructions  should 
be  directed  to  Robert  J,  Spar,  Patent  and 
Trademaric  Office  (PTO),  Washington, 
DC  20231,  and  (703)305-9285. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  collection  is 
necessary  to  process  international 
patent  applications  filed  under  the 
Patent  Cooperation  Treaty.  The  affected 
public  includes  any  individual  or 
institution  that  files  or  prosecutes  an 
international  patent  application. 

II.  Vfethud  of  Collection 

By  mail,  facsimile  or  hand-carry  when 
the  applicant  or  agent  files  an 
international  patent  application  with 
the  Patent  and  Trademark  Office  (PTO) 
or  submits  subsequent  papers  during  the 
prosecution  of  the  international 
application  to  the  PTO  or  International 
Bureau  of  the  World  Intellectual 
Property  Organization. 

III.  Data 

OMB  Number:  0651-0021. 

Form  Numbers:  PCT/RO/101/134/144, 
PTO-1382,  PCT/IPEA/401.  PCT/IB/328, 
PCT/Model  of  power  of  attorney,  PCT/ 
Model  of  general  power  of  attorney. 

Type  of  Review:  Reinstatement  with 
change. 

Affected  Public:  Individuals  or 
households,  business  or  other  non-profit 
institutions,  not-for-profit  institutions 
and  Federal  Government. 

Estimated  Number  of  Respondents: 
15,800. 

Estimated  Time  Per  Response:  .25 
hours  to  approximately  3  hours. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  58,910. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $2,176,276. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  inchiding 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automat^  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  or  included 
in  the  request  for  OMB  approval  of  this 
information  collection;  they  also  will 
become  a  matter  of  public  record. 

Dated:  August  7, 1996. 
Linda  Engeimeier, 

Acting  Departmental  Forms  Qeamnce 

Officer,  Office  of  Management  and 

Organization. 

[FR  Doc.  96-20527  Filed  8-12-96;  8:45  am] 

BltUNG  COOe  3S1fr-16-P 


Technology  Administration 

National  Medal  o'  Tectinology 

ACTION:  Proposed  Collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/oi'continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506(c) 
(2)  (A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  15, 
1996. 

ADDRESSES:  Direct  "written  comments  to 
Linda  Engeimeier,  Acting  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Katie  Wolf,  National 
Medal  of  Technology,  Technology 
Administration,  Room  4823  Department 
of  Commerce,  Washington,  DC  20230, 
202/482-3953  phone,  and  202/482- 
6184  fax. 


SUPPLEMENTAL  INFORMATION: 

I.  Abstract 

This  is  a  renewal  of  a  ciurently 
approved  submission  by  the  U.S. 
Department  of  Commerce's  Technology 

Administration.  The  nominating  forms 
associated  with  this  annual  Presidential 
Medal  contain  information  that  is 
necessary  in  order  to  select  no  more 
than  12  of  the  Nation  s  outstanding 
contributors  to  the  promotion  of 
technology  for  the  improvement  of  this 
country's  competitiveness. 

II.  Method  of  Collection 

Nomination  forms  are  made  Available 
for  wide  public  distribution.  Individuals 
and/or  companies  voluntarily  complete 
the  forms  and  submit  them  to  the 
Department  of  Commerce,  Technology 
Administration  by  mail. 

m.  Data. 

OMB  Number:  0692-0001. 

Form  Number:  None. 

Type  o/iieWew;  Regular  submission 
for  a  renewal. 

Affected  Public:  Individuals, 
businesses,  non-profit  institutions. 
Federal  agencies  or  employees  and 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
125. 

Estimated  Time  Per  Response:  3 
hours. 

Estimated  Total  Annual  Cost:  ' 
$15,000. 

IV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 
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Dated:  Auugust  7,  J996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Cleamnce 

Officer,  Office  of  Management  and 

Organization. 

[FR  Doc.  96-20630  Filed  8-12-96;  8:45  am] 

BIUJNG  COOe  3S10-18-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Notice  of  Intent  to  Renew  Information 
Collection  -3038-0043 -Review  ot 
National  Futures  Association 
Decisions  in  Disciplinary.  Membership 
Denial,  Registration  and  Member 
Responsibility  Actions;  Public 
information  Collection  Hequiremeni 

AGENCY;  Commodity  Futures  Trading 
Commission. 


summary:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0043,  Review  of  National  Futures 
Association  Decisions  in  Disciplinary, 
Membership  Denial,  Registration  and 
Member  Responsibility  Actions  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511  as  amended.  The 
information  collected  pursuant  to 
Commission  rules  provides  a  basis  for 
determining  if  a  registered  futures 
association  provides  fair  and  orderly 
procedures  for  membership  and 
disciplinary  actions. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Jeff  Hill,  Office  of 
Management  and  Budget,  Room  3228, 
NEOB,  Washington,  DC  20502,  (202) 
395-7340. 


Title:  Review  of  National  Futures 
Association  Decisions  in  Disciplinary, 
Membership  Denial,  Registration  and 
Member  Responsibility  Actions. 

Contro/ Number;  3038-0043. 

Action:  Extension. 

Respondents:  Registered  Futures 
Associations  and  Individuals. 

Estimated  Annual  Burden:  455.5  total 
hours. 


Respondents 

Regulation  (17 
CFR) 

Estimated  number 
of  respondents 

Annual  responses 

Est.  avg.  tjours 
per  response 

Individuals  and  Reoistered  Futures  Associations  „. 

1.71 

103 

199 

2.28 

Issued  in  Washington,  DC  on  August  7, 

(,attienne  D,  Dixon, 

Assistant  to  the  Secretary  of  the  Commission. 

[FR  Doc.  96-20634  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  «3«1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  'ne  Secretary 

Notice  of  Proposed  information 
Coilection,  Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 

ACTION:  Notice. 

In  compliance  with  Section  3506 
{c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs 
announces  the  proposed  revision  of  a 
previously  approved  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be  collected 
and  (d)  ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 


of  automated  data  collection  techniques 
or  other  forms  of  information 
technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  October  15, 1996. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Commander,  Naval  Health  Research 
Center,  Box  85122,  San  Diego,  CA 
92186-5122. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  collection  or  to  obtain  a  copy 
of  the  proposal  and  the  associated 
collection  instruments,  please  write  to 
the  above  address  or  call  Commander 
Greg  Gray,  M.C.,  U.S.N.  at  (619)  553- 
9967 

TPTLE,  ASSOCIATED  FORM,  AND  OMB 
NUMBER:  Epidemiologic  Studies  or 
Morbidity  Among  Gulf  War  Veterans;  A 
search  for  Etiologic  Agents  and  Risk 
Factors;  OMB  Number  0720-0010. 
NEEDS  AND  USES:  This  information 
collection  requirement  is  necessary  to 
obtain  and  provide  the  Department  of 
Defense  with  information  to  evaluate 
whether  military  veterans  have  a  greater 
risk  of  adverse  reproductive  outcomes 
associated  with  overseas  deployments 
or  occupational  and  environmental 
exposures.  Specifically,  the  study 
focuses  on  early  pregnancy  losses, 
infertility,  delayed  conception  and 
miscarriages.  Information  from  this 
study  may  assist  the  DoD  and  the 
Department  of  Veterans  Affairs  and  the 
U.S.  Environmental  Protection  Agency 


in  evaluating  adverse  reproductive 
outcomes  and  the  effects  of  various 
environmental  exposures  as  well  as 
subsequently  help  define  reproductive 
health  policy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  2,070. 

Number  of  Respondents:  9,000. 

Responses  Per  Respondent:  1.05 
responses  per  respondent. 

Average  Burden  Per  Response:  22 
minutes. 

Frequency:  One  time  and  follow-up. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  information  is  being  collected  as 
part  of  a  research  program  dictated 
under  Public  Law  103-337  SEC722. 
which  directs  the  Secretary  of  Defense 
to  conduct  and  administer  grants  for 
studies  in  order  to  determine  the  nature 
and  cause  of  illnesses  as  a  consequence 
of  service  deployment  in  overseas 
operations.  This  collection  instrument  is 
for  use  by  researchers  from  the 
Departments  of  Defense,  Veterans 
Affairs,  the  Center  for  Disease  Control 
and  Prevention,  the  US  Environmental 
Protection  Agency,  and  the  University 
of  California.  Respondents  are  current 
and  former  military  personnel  from  all 
branches  of  the  military  including 
reservists  and  members  of  the  National 
Guard.  This  survey  Instrument  will 
provide  the  above  agencies  with 
information  on  the  prevalence  of  any 
possible  adverse  reproductive  outcomes 
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associated  with  military  service  in 
overseas  operations. 

Dated:  August  7, 1996. 
Patrida  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

!FR  Dor,  96-20528  Filed  8-12-96;  8:45  am] 

BILU^4G  CODE  5000-04-M 


Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  September  3,  1996; 
September  10,  1996;  September  17, 
1996;  and  September  24,  1996,  at  10:00 
a.m.  in  Room  A105,  The  Nash  Building, 
1400  Key  Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the  ' 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Comrnitteer4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  August  8, 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  96-20635  Filed  8-12-96;  8:45  am] 

aiLUNG  CODE  SO0O-04-M 


UMI 


Defense  Science  Board  Task  Force  on 
Deep  Attack  Weapons  Mix  Study 
(DAWMS) 

ACTION:  Notice  of  Advisory  Committee 

meetings. 

SUMMARY:  The  Defense  Science  Board 
Taslc  Force  on  Deep  Attack  Weapons 
Mix  Study  (DAWMS)  will  meet  in 
closed  session  on  September  4-5, 1996 
at  the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 


on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  develop  an 
independent  assessment  of  the  analytic 
tools  and  models  employed  in  the  DoD 
internal  DAWMS  effort.  Specifically,  the 
Task  Force  will  (1)  assess  the  analysis 
developed  in  part  one  of  the  study,  (2) 
evaluate  the  soundness  of  the  analytic 
approach  proposed  for  part  two,  and  (3) 
review  the  alternatives — developed  in 
part  two  to  ensure  that  they  are 
balanced  and  representative. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1994)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)  (1)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  August  8, 1996.. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  96-20636  Filed  8-12-96;  8:45  ami 

BILLING  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Anti-Personnel  Landmine  Alternatives, 
Landmine  Detection  and  Demining, 
and  Unexpioded  Ordnance  (UXO) 
Clearance  Operations 

action:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Anti-Personnel  Landmine 
Alternatives,  Landmine  Detection  and 
Demining,  and  Unexpioded  Ordnance 
(UXO)  Clearance  Operations,  Phase  I 
will  meet  in  closed  session  on 
September  11-12, 1996  at  Strategic 
Analysis,  Inc.,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  U.S. 
landmine,  landmine  detection  and 
demining  efforts,  and  alternatives  to 
anti-personnel  landmines.  It  will  also 
examine  UXO  remediation,  active  range 
UXO  clearance,  and  explosive  ordnance 
disposal  (EOD)  efforts.  It  will  include  in 
this  examination,  the  relationship 
between  the  UXO/EOD  detection/    . 
characterization/clearance  and 
neutralization  issues  and  landmine 
detection/neutralization  issues.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  Public 


Law  92-463,  as  amended  (5  U.S.C.  App. 
II,  (1994)),  it  has  been  determined  that 
this  DSB  Task  Force  meeting  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1994),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  August  8, 1996. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-20637  Filed  8-12-96;  8:45  ami 

BILUNG  CODE  5000-04-V 


Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS); 
Notice  of  Meeting 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  in  the  Services 
(DACOWITS).  The  purpose  of  the 
meeting  is  to  review  the  current  status 
of  recommendations  and  requests  for 
information  generated  at  the  1996 
DACOWITS  Spring  Conference,  discuss 
other  issues  relevant  to  women  in  the 
Services  and  conduct  business  internal 
to  the  Committee.  All  meeting  sessions 
wi!!  be  open  to  the  public. 
DATES:  September  9, 1996,  8:30  a.m.- 
4:00  p.m. 

ADDRESSES:  SecDef  Conference  Room 
3E869,  The  Pentagon.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Taia  Welch,  USN,  Office  of 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management 
Policy)  The  Pentagon,  Room  3D769, 
Washington,  DC  20301-4000, 
Telephone  (703)  697-2122. 

Dated:  August  7,  1996. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-20595  Filed  8-12-96:  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  ENERGY 

Alaska  Power  Administration 

Extension 

AGENCY:  Alaska  Power  Administration, 
DOE, 

SUMMARY:  Alaska  Power  Administration 
(APA)  is  extending  the  comment  period 
nine  (9)  days  on  its  proposal  to  adjust 
the  rates  for  the  Eklutna  Project  in  the 
Federal  Register  on  May  16, 1996.  APA 
is  also  revising  the  effective  date  of  the 
rate  proposal  from  September  1, 1996  to 
October  1,  1996,  The  May  16,  1996 
Federal  Register  Notice  requested  a  rate 


change  from  18.7  mills  per  kilowatt- 
hour  fro  firm  energy  and  10  mills  per 
kilowatt-hour  for  non-firm  energy  to  8.8 
mills  per  kilowatt-hour  for  both  firm 
and  nonfirm  energy. 
DATES:  To  be  considered,  comments  and 
other  input  in  response  to  the  Federal 
Register  notice  published  on  May  16, 
1996,  need  to  be  received  by  the  Alaska 
Power  Administration  by  close  of 
business  on  August  23, 1996. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Mr.  Nicki  J.  French, 
Assistant  Administrator,  Alaska  Power 
Administration,  2770  Sherwood  Lane, 
Suite  2B,  Juneau,  Alaska  99801. 

FOR  FURTHER  INFORMATION  CONTACT.  Mr. 

James  vv.  Liavenport,  Public  Utilities 
Specialist,  Alaska  Power 
Administration,  2770  Sherwood  Lane, 
Suite  2B,  Juneau,  Alaska  99801. 

Issued  in  Washington,  DC  August  2, 1996. 
Rodney  AdeLman, 
Administrator. 
(FR  Doc.  96-20570  Filed  8-12-96;  8:45  am] 


BILLING  CODE  6450-. 


Federal  Energy  Regulatory 

Commission 

Notice  of  Application  Filed  With  the 
Commission  ■ 

August  7,  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Application  to 
grant  an  easement  to  Morrison  Cove 
Limited  Liability  Corporation  to 
construct  a  private  residential  marina. 

b.  Project  Name  and  No:  Catawba- 
Wateree  Project,  FERC  Project  No.  2232- 
329. 

c.  Date  Filed:  July  3, 1996. 

d.  Applicant:  Duke  Power  Company. 

e.  Location:  Iredell  County,  North 
Carolina,  Morrison  Cove  Subdivision  on 
Lake  Norman  in  Mooresville. 

f.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

g.  Applicant  Contact;  Mr.  E.M. 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006  (EC12Y),  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 

h.  FERC  Contact:  Brian  Romanek, 
(202) 219-3076. 

i.  Comment  Date:  September  30,  1996. 

j.  Description  of  the  filing: 
Application  to  grant  an  easement  of  1.35 
acres  of  project  land  to  Morrison  Cove 
Limited  Liability  Corporation  to  dredge 
an  approximately  40,000  square  foot 
area  (excavating  about  4,000  cubic  yards 
of  sediment)  and  construct  a  private 
residential  marina  consisting  of  52 


floating  boat  slips.  The  proposed  marina 
would  provide  access  to  the  reservoir 
for  residents  of  the  Morrison  Cove 
Subdivision.  The  proposed  marina 
facility  would  consist  of  an  access  ramp 
and  a  floating  slip  facility.  The  slips 
would  be  anchored  by  using  self-driving 
piles. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  uponjeach 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-20554  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  6717-01-M 


Notice  of  Application  Filed  With  the 
Commission 

August  7, 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Application  to 
grant  an  easement  to  Pinnacle  Shores 
Homeovmers  Association  to  construct  a 
private  residential  marina. 

b.  Project  Name  and  No:  Catawba- 
Wateree  Project,  FERC  Project  No.  2232- 
330. 

c.  Date  Filed:  July  3, 1996. 

d.  Applicant:  Duke  Power  Company. 

e.  Location:  Iredell  County,  North 
Caiijiiria,  Piunacle  Shores  Subdivision 
on  Lake  Norman  near  Mooresville. 

f.  Filed  pursuant  to:  Federal.  Power 
Act,  16  U.S.C.  §  791(a)-625(r). 

g.  Applicant  Contact:  Mi,  E.M. 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006  (EC12Y).  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 

h.  FERC  Contact:  Brian  Romanek, 
(202)  219-3076. 

i.  Comment  Date:  September  20, 1996. 

j.  Description  of  the  hUng: 
Application  to  grant  an  easement  of  0.60 
acre  of  project  land  to  Pinnacle  Shores 
Homeowners  Association  to  construct  a 
private  residential  marina  consisting  of 
30  floating  boat  slips.  The  proposed 
marina  would  provide  access  to  the 
reservoir  for  residents  of  Pinnacle 
Shores  Subdivision.  The  proposed 
marina  facility  would  consist  of  an 
access  ramp  and  a  floating  slip  facility. 
The  sUps  would  be  anchored  by  using 
self-driving  piles. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
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applicnble.  nnd  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  would 
be  presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  0.  CaslieU. 
Secretary. 
IFR  Doc  96-20555  Filed  8-12-96:  8:45  am] 
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Notice  of  Application  Filed  With  thie 
Commission 

August  7,  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  No.:  4515-014. 

c.  Date  Filed:  June  27, 1996. 

d.  Applicant:  E.  R.  Jacobson. 

e.  Name  of  Project:  Jacobson  Hydro 
No.  1. 

f.  Location:  On  the  Colorado  River  in 
Mesa  County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791-(a)-«25(r). 

h.  Applicant  Contact:  E.  R.  Jacobson, 
Hydro-West,  Inc.,  P.O.  Box  745, 
Telluride,  CO  81435,  (970)  728-6298. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Comment  Date:  September  23,  1996. 

k.  Description  of  Application:  The 
licensee  requests  the  following 
amendments  be  made  to  its  license:  (1) 
Move  powerhouse  next  to  dam  to 
eliminate  bypass  reach;  (2)  reduce 
installed  capacity  from  2,500  Kw  (5 
units)  to  999  Kw  (3  units);  (3)  reduce 
flow  through  the  project  turbines;  (4) 
reduce  head  on  project  turbines;  (5) 
install  pneumatically  controlled 
automatic  flashboards  instead  of  fixed 
fiashboards;  (6)  construct  a  3,300-foot- 
long,  13.2  kv  transmission  line  instead 


of  a  1,400- foot-long,  13.5  kv 
transmission  line;  (7)  dedicate  a  right  of 
way  or  similar  property  easement  to  the 
U.S.  Bureau  of  Reclamation  (USBR)  for 
the  installation  of  a  fish  ladder  which  is 
being  fully  funded  by  the  USBR  as 
partial  mitigation  for  reductions  in 
habitat  due  to  large  dam  projects  below 
the  Jacobson  Hycho  No.  1  Project  on  the 
Colorado  River;  (8)  dedicate  up  to  100 
cubic  feet  per  second  of  water  to  the 
U.S.  Fish  and  Wildlife  Service/USBR  to 
be  used  for  the  fish  ladder,  attraction 
flows,  and  larval  separation  in  the 
threatened  and  endangered  fish 
recovery  effort;  and  (9)  eliminate  public 
access  so  that  distractions  will  be 
minimized  for  fish  and  personnel  at  the 
USBR  fish  ladder  installation  (at  the 
request  of  the  USFWS). 

f.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 


copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Lois  O.  Casheli, 

Secretary. 

(FR  Doc.  96-20556  Filed  8-12-96;  8:45  am] 
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[Docket  No.  RP96-325-O00] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Section  4  Filing 

August  7, 1996. 

Take  notice  that  on  August  1,  1996, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  a  notice  of  termination  of  gathering 
service  on  the  following  four  discrete 
gathering  facilities;  (1]  the  Mills  Ranch 
System  in  Wheeler  County,  Texas,  (2) 
the  Little  Washita  System  in  Grady 
County.  Oklahoma,  (3)  the  North 
Reydon  System  in  Roger  Mills  County, 
Oklahoma,  and  (4)  the  Southwest  New 
Liberty  System  in  Beckham  County, 
Oklahoma.' 

MRT  asserts  that  these  facilities  are  no 
longer  integral  to  its  operation  in  the 
post-restructuring  environment  and  that 
MRT  has  no  firm  shippers  utilizing  the 
gathering  systems.  MRT  slates  that  these 
facilities  will  be  abandoned  by  sale  to 
NorAm  Field  Corp.  MRT  requests  that 
the  effective  date  of  the  termination  of 
service  be  September  1 ,  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  no 
later  than  August  13, 1996.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-20558  Filed  8-12-96;  8:45  ami 
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'  MK'r  received  authorization  to  abandon  these 
facilities  in  Docket  No.  CP95-376-000.  See 
Mississippi  River  Transmission  Corp..  75  FERC 
161.235(1996). 
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[Docket  No.  RP96-321-000] 

Williams  Natural  Gas  Company;  Notice 
of  Section  4  Filing 

August  7, 1996. 

Taice  notice  that  on  July  31,  1996, 
Williams  Natural  Gas  Company 
(Williams)  tendered  for  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act,  a 
notice  of  termination  of  gathering 
service  presently  being  provided  by 
Williams  in  the  Kansas  Hugoton 
gathering  area.^  Williams  states  that  the 
facilities  used  to  perform  such  service 
are  being  abandoned  by  sale  and 
transfer  to  Williams  Gas  Processing- 
Kansas  Hugoton  Company,  an  affiliated 
company. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Sections  385.211 
and  385,214  of  the  Commission's  Rules 
and  Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  no  later  than  August  12. 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casiieil, 
Secretary. 
(FR  Doc.  96-20557  Filed  8-12-96;  8:45  ami 
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[Docket  No.  ER96-2568-000,  et  al.) 

Entergy  Services.  Inc  .  et  s!  Electric 
Rate  and  Corporate  Regulation  Filings 

August  6, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services,  Inc. 

(Docket  No.  ER96-2  568-000] 

Take  notice  that  on  July  30, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc..  tendered  for  filing  an 
amendment  to  Rate  Schedule  WP- 
SRG&T  to  the  .A.greement  for  Special 
Requirements  Wholesale  Electric 


'  Williams  received  authorization  to  abandon 
these  facilities  in  Docket  No.  CP95-n-OO0.  See 
Williams  Natural  Gas  Co.,  71  FERC  161,115  (1995), 
Order  on  Abandonment  and  Reb'g,  75  FERC 
1 61,036  (1996),  and  Order  on  Compliance  Filing 
and  Behg,  76  FERC  1 61.100  (1996). 


Service  between  Sam  Raybum  GAT 
Electric  Cooperative,  Inc.  and  Energy 
Gulf  States,  Inc.  (FERC  Rate  Sch.  162). 
Entergy  Services  requests  waiver  of  the 
notice  requirements  to  permit  an 
effective  date  of  August  1. 1996. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kentucky  Utilities  Company 

[Docket  No,  ER96-2569-0001 

Take  notice  that  on  July  29, 1996, 
Kentucky  Utilities  Company  (KU). 
tendered  for  filing,  service  agreements 
between  KU  and  Calpine  Power 
Services  Company,  Illinova  Power 
Marketing.  Louisville  Gas  and  Electric, 
and  Electric  Clearinghouse.  Inc.  under 
its  TS  Tariff. 

KU  requests  an  effective  date  of  July 
2. 1996  for  Calpine  Power  Services 
Company.  July  8. 1996  for  Illinova 
Power  Marketing,  July  19, 1996  for 
Louisville  Gas  and  Electric,  and  July  22. 
1996  for  Electric  Clearinghouse.  Inc. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Atlantic  City  Electric  Company 

(Docket  No.  ER96-2570-O00J 

Take  notice  that  on  July  30, 1996, 
Atlantic  City  Electriq^Company  (ACE), 
tendered  for  filing  an  executed  service 
agreement  under  which  ACE  will 
provide  capacity  and  energy  to 
PanEnergy  Power  Services,  Inc. 
(PanEnergy)  in  accordance  with  the  ACE 
wholesale  power  sales  tariff.  ACE  also 
tendered  for  filing  unexecuted  service 
agreements  for  service  to  Sonat  Power 
Marketing  (Sonat)  and  to  EKipont  Power 
Marketing  (Dupont)  in  accordance  with 
the  tariff. 

ACE  states  that  a  copy  of  the  filing  has 
been  served  on  PanEnergy.  Sonat  and 
DuPont. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER96-2571-O00J 

Take  notice  that  on  July  30. 1996. 
Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  filing  a  market- 
based  rate  sales  tariff.  Market-based 
rates  would  not  apply  whenever  due  to 
the  requirements  of  an  existing  contract 
with  Delmarva,  the  customer  is  not 
permitted  to  purchase  power  from 
another  supplier.  Delmarva  asks  the 
Commission  for  an  effective  date  for  the 
MR  Tariff  of  September  29,  1996. 

Comment  date:  August  20. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Cheyenne  Light,  Fuel  and  Power 
tympany.  Public  Service  Co.  of 

Colorado  and  Southwestern  Public 
Service  (k)mpanv 

[Docket  No.  ER96-2572-000) 

Take  notice  that  on  July  29, 1996, 
Cheyenne  Light.  Fuel  and  Power 
Company.  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company,  tendered  for  filing  a 
joint  open  access  transmission  tariff. 
Comment  date:  August  20, 19%.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Services,  Inc. 

(Docket  No.  ER96-2573-000] 

Take  notice  that  on  July  30. 1996, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Georgia  Power  Company 
filed  a  Service  Agreement  by  and  among 
itself,  as  agent  for  Georgia  Power 
Company,  Georgia  Power  Company  and 
the  City  of  Hampton,  Georgia  pursuant 
to  which  Georgia  Power  will  make 
wholesale  power  sales  to  the  City  of 
Hampton  for  a  term  in  excess  of  one  (1) 
year. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Non-Replacement  Energy  Agreement 
between  PJM  Companies  and  Citizens 
Lehman  Power  Sales 

[Docket  No.  ER96-2574-0001 

Take  notice  that  on  July  30, 1996,  the 
Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Association  filed, 
on  behalf  of  the  signatories  to  the  PJM 
Agreement,  a  Non-Replacement  Energy 
Agreement  between  Citizens  Lehman 
Power  Sales  and  Public  Service  Electric 
and  Gas  Company,  PECO  Energy 
Company,  Pennsylvania  Power  &  Light 
Company.  Baltimore  Gas  and  Electric 
Company.  Pennsylvania  Electric 
Company,  Metropolitan  Edison 
Company,  Jersey  Central  Power  and 
Light  Company.  Potomac  Electric  Power 
Company.  Atlantic  City  Electric 
Company,  and  Delmarva  Power  &  Light 
Company.  The  PJM  Companies  request 
an  effective  date  of  August  26, 1996. 

Comment  dote;  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Company 

[Docket  No.  ER96-257&-0001 

Take  notice  that  on  July  31, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  fiUng,  on  behalf 
of  The  Coimecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  Holyoke  Water 
Power  Company,  Holyoke  Power  and 
Electric  Company  and  Public  Service 
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Company  of  New  Hampshire  ^together, 
the  NU  System  Companies)  an 
amendment  to  the  Capacity  Agreement 
previously  filed  by  NUSCO. 

NUSCO  requests  that  the  proposed 
rate  schedule  changes  be  permitted  to 
become  effective  August  1, 1996. 
NUSCO  states  that  a  copy  of  the  filing 
has  been  mailed  or  delivered  to  the 
affected  parties. 

Comment  date:  August  20,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PECO  Energy  C^ompany 
(Doclcet  No.  ER96-257ft-000j 

Take  notice  that  on  July  31,  1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  6, 1996, 
with  PanEnergy  Power  Services,  Inc. 
(PANENERGY)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
PANENERGY  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  6,  1996,  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  PANENERGY  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-2579-O001 

TaJce  notice  that  on  July  31,  1996, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
agreements  to  provide  non-firm 
transmission  service  to  Federal  Energy 
Sales,  Inc.,  and  Citizens  Lehman  Power 
Sales  pursuant  to  PSE&G's  Open  Access 
Transmission  Tariff  presently  on  file 
with  the  Commission  in  Docket  No. 
OA96-80-000. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreements  can  be  made  effective  as  of 
July  31.  1996. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  NUI  Energy  Brokers,  Inc. 

(Docket  No.  ER96-2580-000I 

Take  notice  that  on  July  31. 1996,  NUI 
Energy  Brokers,  Inc.  (NUI  Energy 
Brokers),  tendered  for  filing,  pursuant  to 
Rule  205,  385.205,  an  application  for 
authorization  to  make  wholesale  sales  of 
electric  power  in  interstate  commerce  at 
market-based  rates;  a  request  that  the 
Commission  accept  and  approve  NUI 
Energy  Brokers'  Electric  Rate  Schedule 
FERC  No.  1,  to  be  effective  on  the  earlier 


of  the  date  of  the  Commission's  order  in 
this  proceeding  or  September  30,  1996; 
and  for  such  waivers  and  authorizations 
as  have  been  customarily  been  granted 
to  other  power  marketers,  with  the 
clarifications  noted  in  its  application. 

NUI  Energy  Brokers  is  a  corporation 
organized  under  the  State  of  Delaware 
and  has  its  principal  place  of  business 
in  Bedminister,  New  Jersey.  NUI  Energy 
Brokers  is  a  wholly  owned  subsidiary  of 
Essel  Corporation  which  in  turn  is  a 
wholly  owned  subsidiary  of  NUI 
Corporation,  a  publicly  traded 
corporation  which  owns  natural  gas 
distribution  facilities  in  six  states. 
Neither  NUI  Energy  Brokers,  nor  its 
affiliates,  own,  operate,  or  control  any 
electric  generation,  transmission,  or 
distribution  facilities.  Furthermore, 
neither  NUI  Energy  Brokers,  nor  its 
affiliates,  hold  a  franchise  for  the 
transmission,  distribution,  or  sale  of 
electric  power,  or  own  or  control  any 
other  barriers  to  entry  to  the  electric 
power  market. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

(Docket  No.  ER96-2581-0001 

Take  notice  that  on  July  31, 1996, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the 
following  Supplemental  Agreement 
(Supplemental  Agreement)  to  the  1990 
Integrated  Operation  Agreement 
between  the  City  of  Banning  (Banning) 
and  Edison.  FERC  Rate  Schedule  No. 
248: 

Supplemental  Agreement  For  The  Integration 
Of  Non-Firm  Energy  From  A  Portion  Of 
Banning's  Entitlement  In  San  Juan  Unit  3 
Between  Southern  California  Edison 
Company  And  City  Of  Banning 

The  Supplemental  Agreement  sets 
forth  the  terms  and  conditions  by  which 
Edison  will  integrate  Banning's 
remaining  entitlement  to  energy  from 
San  Juan  Unit  3  as  a  source  of  Non-Firm 
Energy  until  Banning's  remaining 
entitlement  in  San  Juan  Unit  3  is 
integrated  as  a  City  Capacity  Resource 
in  accordance  with  the  terms  of  the 
1990  lOA.  Edison  is  requesting  waiver 
of  the  60-day  prior  notice  requirement, 
and  requests  that  the  Commission  assign 
to  the  Supplemental  Agreement  an 
effective  date  of  August  1, 1996. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER96-2582-0001 

Take  notice  that  on  July  31.  1996. 
Public  Service  Company  of  Coiorado 
(Public  Service),  tendered  for  filing  an 
Amended  Power  Purchase  Agreement 
between  Public  Service  Company  of 
Colorado  and  UtiliCorp  United  Inc. 
(WestPlains  Energy)  The  Amended 
Power  Purchase  Agreement  is  intended 
to  amend  and  supersede  in  its  entirety 
the  Power  Purchase  Agreement  between 
the  two  parties  signed  February  21, 1992 
designated  as  Public  Service  Rate 
Schedule  FERC  No.  59.  Public  Service 
requests  that  this  filing  be  made 
eifeciive  as  uf  August  i,  1996. 

Comment  date:  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

14.  Hubbard  Power  &  Light,  Inc. 
[Docket  No.  ER96-2583-OO01 

Take  notice  that  on  July  31, 1996. 
Hubbard  Power  &  Light,  Inc.  (HPL) 
applied  to  the  Commission  for 
acceptance  of  HPL  Rate  Schedule  FKRC 
No.  1;  the  granting  of  certain  blanket  • 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates, 
and  the  waiver  of  certain  Commission 
regulations. 

HPL  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer  HPL  is  an 
exempt  wholesale  generator  and  a 
qualifying  facility  under  PURPA. 

Comment  date:  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  96-20577  Filed  8-12-96;  8:45  am) 
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[Docket  No.  EL96-66-000,  et  af] 

Graham  County  Electric  Cooperative 
Inc.,  et  ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  2,  1996. 

Take  notic  r  that  the  following  filings 
have  iieen  made  with  the  Commission: 

1.  Graham  County  Electric  Cooperative, 
Inc. 

[Docket  No  EL96-66-000] 

Take  notice  that  on  July  17.  1996. 
Graham  County  Electric  Cooperative, 
Inc.  tendered  for  filing  a  request  for 
waiver  from  the  Commission  s  general 
regulatory  requirements  for  public 

lllililiBS. 

Comment  date:  August  28,  1996,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  lES  Utilities  Inc.,  interstate  Power 
Company.  Wisconsin  Power  &  Light 
Company,  South  Beloit  Water.  Gas  & 
Electric  Company,  Heartland  Energy 
Services.  Industrial  Energy 
Applications,  Inc. 

(Docket  No.  EC96-1 3-0001 

Take  notice  that  on  July  29,  1996,  lES 
utilities  Inc.  (lES),  Interstate  Power 
Company  (IPC),  Wisconsin  Power  & 
Light  Company  fWPL),  South  Beloit 
Water,  Gas  &  Electric  Company  (South 
Beloit),  Heartland  Energy  Services  (HES) 
and  Industrial  Energy  Applications,  Inc. 
(lEAj  (collectively,  the  Applicants) 
submitted  for  filing  pursuant  to  Section 
203  of  the  Federal  Power  Act  and  Part 
33  of  the  Commission's  Regulations,  a 
Supplement  to  their  Joint  Application 
for  Authorization  and  Approval  of 
Merger. 

.    Comment  date:  August  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pennsylvania  Power  &  Light 
C^ompany 

(Docket  Nos.  EL96-65-000  and  QF85-720- 
004 1 

Take  notice  that  on  July  16, 1996, 
Pennsylvania  Power  &  Light  Company 
filed  a  Motion  for  Revocation  of 
Schuylkill  Energy  Resources,  Inc's 
Certification  as  a  Qualifying 
Cogeneration  Facility  pursuant  to  18 
CFR  292.207(d)  and  385.212. 

Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Trigen-National  Energy  Co. 

[Docket  Nos.  EL96-67-O00  and  QF84-326- 
0021 

Take  notice  that  on  July  23, 1996, 
Trigen-National  Energy  Company 
tendered  for  filing  a  petition  for  a 


declaratorv  ruling  pursuant  to  Rule 
207(a)(2j  of  the  Commission's  Rules  of 
Practice  and  Procedure 

Comment  date.  August  lb.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5  Cuero  Hydroelectric,  Inc.  v.  The  City 
of  (^uero 

[Docket  No.  EL96-68-000) 

Take  notice  that  on  July  19, 1996, 
Cuero  Hydroelectric  Inc.  tendered  for 
filing  a  Petition  for  Declaratory  Order, 
Petition  for  Onnmission  Enforcement, 
and  Complaint  Against  the  City  of 
Cuero. 

Comment  date:  August  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
August  19,  1996. 

fi  Lambda  Energy  Marketing  Company 

(Docket  No.  ER94-1672-007) 

Take  notice  that  Lambda  Energy 
.Marketing  Company  (Lambda)  on  July 
26,  1996,  tendered  for  filing,  pursuant  to 
Section  35.16  and  13  J. 51  of  the 
Commission's  Regulations,  a  Notice  of 
Succession  to  the  rate  schedules  and 
supplements  heretofore  file  with  the 
Commission  by  Imprimis  Corporation, 
effective  August  1, 1996. 

Comment  date:  August  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER96-1 462-0011 

Take  notice  that  on  July  15, 1996, 
Public  Service  Company  of  New  Mexico 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  August  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidAmerican  Energy  Company 

(Docket  No.  ER96-1501-000) 

Take  notice  that  on  July  15, 1996, 
MidAmerican  Energy  Company 
(MidAmerican),  tendered  for  filing  an 
amendment  to  its  initial  filing  in  the 
above-referenced  docket.  In  the 
amendment,  MidAmerican  requests 
acceptance  of  the  filing  at  market-based 
rates  for  existing  generation. 
Alternatively,  MidAmerican  requests 
acceptance  of  the  filing  as  cost- 
supported.  Comment  date:  August  15, 
1996,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

9.  Massachusetts  Electric  Company 

[Docket  No.  ER96-2034-^)001 

Take  notice  that  on  July  12,  1996, 
Massachusetts  Electric  Company  filed 


an  amendment  to  its  original  filing  in 
this  docket  The  amendment  responds 
to  a  Commission  staff  request  in  regBrd 
to  the  Beachmont  station  service 
contract  with  the  Massachusetts  Bay 
Transportation  Authority. 

Comment  date:  August  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Peabodv  POWTRTRADK    Inr 

[Docket  No.  iJK'jb  i.5Sb  OOC, 

Take  notice  that  on  July  29, 1996, 
Peabody  POWERTRADE,  Inc. 
(POWERTRADE)  petitioned  the 
Commission  for  acceptance  of 
POWERTRADE  Rate  Schedule  FERC  No. 
1,  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates, 
and  the  waiver  of  certain  Commission 
Regulations.  POWERTRADE  is  a 
subsidiary  of  Peabody  COALS  ALES 
Company,  a  holding  comp>8ny 
incorporated  in  Delaware  and 
headquartered  in  St.  Louis,  Missouri. 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  ER96-2357-O001 

Take  notice  that  on  July  9,  1996, 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  a  letter 
withdrawing  its  open  access 
transmission  tariffs  filed  in  Docket  No. 
ER95-1104-000  on  February  29,  1996. 

Comment  date:  August  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2 558-0001 

Take  notice  that  on  July  25, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  PanEnergy  Power 
Services,  Inc.  under  Rate  TS. 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2559-000I 

Take  notice  that  on  July  25, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Purchase 
and  Sales  Agreement  between  LG&E  and 
Dayton  Power  and  Light  Company 
under  Rate  Schedule  GSS — Generation 
Sales  Service. 
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A  copy  of  the  filing  has  been  mailed 
to  the  Kentucky  Pubjic  Service 
Commission. 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  lES  Utilities  Inc..  Interstate  Power 
Company,  Wisconsin  Power  &  Light 
Co.,  Interstate  Services,  Inc. 

(Docket  No.  ER9&-2.'56()-^000| 

Take  notice  that  on  July  29.  1996, 
Pursuant  to  Se<Jtion  205  of  the  Federal 
Power  Art  and  Part  .35  of  the 
Commission's  Regulations,  lES  Utilities 
Inc.  (lES),  Interstate  Power  Company 
(IPC),  Wisconsin  Power  &  Light 
Company  (WPLj  (coilectively,  the 
Applicants),  submitted  for  filing  a 
System  Coordination  and  Operating 
Agreement  (Coordination  Agreement) 
among  lES,  IPC,  WP'L  and  Interstate 
.Sen'ices,  Inc.  IServices),  that  is  being 
tiled  in  connection  with  their  merger  as 
described  in  the  Joint  Application  for 
.Authorization  and  .Approval  of  Merger, 
as  supplemented,  filed  in  Docket  No. 
EC9B- 13-000. 

The  Coordination  Agreement  is  the 
agreement  that  will  govern  the 
combined  operations  of  the  Interstate 
Operating  Companies  upon 
consummation  of  the  merger 
transactions  that  will  establish  them  as 
subsidiaries  of  Interstate  Energy 
Corporation  (Interstate  Energy).  The 
Applicants  request  that  the  Commission 
waive  the  120-day  notice  requirement 
contained  in  35.3  of  the  Commission's 
Regulations  to  allow  the  tariff  to  be 
accepted  for  filing  and  put  into  effect  on 
the  date  that  the  merger  transactions  are 
consummated. 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Washington  Water  Power  Company 

(Docket  No.  ER96-2561-000I 

Take  notice  that  on  July  29, 1996, 
Washington  Water  Power  Company, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Volume  No.  4  with  Pacific 
Northwest  Generating  Cooperative 
previously  approved  as  an  unsigned 
service  agreement. 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

16.  Houston  Lighting  &  Power  Company 
Docket  No.  ER96-2562-000 

Take  notice  that  on  July  29.  1996, 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 


transmission  service  agreement  (TSA) 
with  Sonat  Power  Marketing,  Inc. 
(Sonat)  for  Economy  Energy 
Transmission  Service  under  HL&P's 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  for  Transmission  Service  To, 
From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  July  22,  1996. 

Copies  of  the  filing  were  served  on 
Sonat  and  the  Public  Utility 
Commission  of  Texas. 

Commentate:  August  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Logan  Generating  Company,  L.P. 

(Docket  No.  ER96-2563-000I 

Take  notice  that  on  July  29,  1996, 
Logan  Generating  Company,  L.P. 
(Logan),  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  35.13(b),  18  CFR  35.13(b) 
of  the  Commission's  Regulations 
Supplement  No.  1  to  Logan's  Rate 
Schedule  FERC  No.  2. 

Under  Rate  Schedule  FERC  No.  2, 
Logan  has  blanket  authority  to  sell 
energy  and  capacity  from  its 
approximately  235  MW  electric 
generation  facility  located  in  Logan 
Township,  New  Jersey.  Supplement  No. 
1  amends  Rate  Schedule  FERC  No.  2  to 
permit  Logan  to  sell  energy  and  capacity 
to  its  affiliates  that  are  not  pubUc 
utilities  with  franchised  service      ^'^.. 
territories.  -^ 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ERg6-2564-000| 

Take  notice  that  on  July  29, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Dayton  Power  and  Light 
Company  under  Rate  TS. 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER96-2565-000I 

Take  notice  that  on  July  29.  1996, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  Montana  Power 
Company,  VTEC  Energy,  Inc.,  and 
United  Power  Association  under  its  CS- 
1  Coordination  Sales  Tariff. 

Comment  date:  August  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  PacifiCorp 

IDocket  iNo.  ER96-2567-0O0! 

Take  notice  that  on  July  30,  1996, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Revision  No  2  to  .Appendix  A  of  the 
Transmission  Service  and  Operating 
Agreement  (Agreement)  between 
PacifiCorp  and  Utah  Associated 
Municipal  Power  Systems  (UAMPS). 

PacifiCorp  requests  that  a  waiver  of    . 
prior  notice  be  granted  and  that  an 
effective  date  of  August  1.  1996  be 
assigned  to  Revision  No.  2  to  .Appendix 
A  to  the  Agreement. 

Copies  of  this  filing  were  supplied  to 
UAMPS,  the  Public  Utility  Commission 
of  Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorps  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  August  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Idaho  Power  Company 

[Docket  No.  OA96-2 18-000] 

Take  notice  that  on  July  29.  1996, 
Idaho  Power  Company  (IPCo)  tendered 
for  filing  an  informational  filing  with 
regard  to  the  Agreement  for  Supply  of 
Power  and  Energy  between  IPCo  and  the 
City  of  Weiser. 

Comment  date:  August  28,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2557-0OOI 

Take  notice  that  on  July  29, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Purchase 
and  Sales  Agreement  between  LG&E  and 
Western  Power  Services,  Inc.  under  Rate 
Schedule  GSS — Generation  Sales 
Service. 

A  copy  of  the  filing  has  been  mailed 
to  the  Kentucky  Public  Service 
Commission. 

Comment  date:  August  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
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and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
fFR  Doc.  96-20559  Filed  &-12-96;  8:45  ami 
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[Docket  No.  CP96-492-000  et  ai  ] 

CNG  Transmission  Corporation  et  at.; 
Natural  Gas  Certificate  Filings 

August  7,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CNG  Transmission  Corporation 

[Docket  No.  CP96-492-0001 

Take  notice  that  on  May  6, 1996,  CNG 
Transmission  Corporation  (CNG),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP96-492-000,  an  application  pursuant 
to  Section  7(c)  of  the  Natiu-al  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
CNG  to  lease,  construct  and  operate 
facilities  for  storage  and  transmission  of 
natural  gas,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNG  seeks  authorization  to  construct 
and  operate  the  following  natural  gas 
pipeline  and  storage  facilities: 

(1)  Approximately  15.1  miles  of  24- 
inch  pipeline  loop  in  Wetzel  County, 
West  Virginia; 

(2)  approximately  20.4  miles  of  24- 
inch  pipeline  in  Steuben  County,  New 
York; 

(3)  upgrade  CNG's  existing  30-inch 
PL-1  pipeline  to  permit  operation  of  the 
line  at  a  maximum  design  allowable 
operating  pressure  of  1,250  psig; 

(4)  a  4,000  horsepower  addition  to 
CNG's  existing  Chambersburg 


Compressor  Station  in  Franklin  County, 
Pennsylvania; 

(5)  a  new  9,600  horsepower 
compressor  station  located  in  Steuben 
County,  New  York; 

(6)  a  measurement  and  regulation 
station  in  Steuben  County,  New  York; 
and 

(7)  other  appurtenant  facilities. 
CNG  proposes  to  lease  64,000  Dth  of 

firm  transmission  capacity  from  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  on  the  CRP  pipeline 
located  in  southern  Pennsylvania  and 
jointly  owned  by  CNG  and  Texas 
Eastern.  CNG  also  seeks  authorization  to 
lease  and  operate  certain  natural  gas  salt 
cavern  storage  facilities  located  near  the 
town  of  Bath,  New  York  from  Bath 
Petroleum  Storage  Inc.  CNG  says  the 
pipeline  and  storage  facilities  are 
needed  to  provide  up  to  168,320  Ehh  per 
day  of  additional  storiage  deliverability 
and  up  to  102,820  Dth  per  day  of 
additional  firm  transportation  service. 
Comment  date:  August  28, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corporation 

[Docket  No.  CP96-493-O001 

Take  notice  that  on  May  6, 1996,  CNG 
Transmission  Corporation  (CNG),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP96-493-000,  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  and  part  157  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
CNG  to  construct  and  operate  certain 
facilities  for  the  transportation  of 
natural  gas,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNG  seeks  authorization  to  construct 
and  operate  approximately  14  miles  of 
16-inch  pipeline  in  Steuben  Coimty, 
New  York  interconnecting  CNG's 
pipeline  system  with  Avoca  Natural  Gas 
Storage,  L.P.  (Avoca);  4,000  horsepower 
of  compression  at  a  new  compressor 
station  to  be  built  adjacent  to  CNG's 
existing  Greenlick  Compressor  Station 
in  Potter  County,  Pennsylvania;  and  a 
new  metering  and  regulating  station 
near  the  towm  of  Avoca,  New  York.  CNG 
says  the  facilities  are  needed  to  enable 
Avoca  Shippers  to  have  their  natural  gas 


-transported  to  and  from  the  Avoca  Salt 
Cavern  Project. 

Comment  date:  August  28, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP96-606-000J 

Take  notice  that  on  June  28, 1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310  filed  in 
Docket  No.  CP96-606-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  Commission's  Regulations  for  a 
certificate  of  public  cuavuiiieiiuu  diiu 
necessity  authorizing  Texas  Eastern  to 
construct  and  operate  pipeline  facilities 
and  to  lease  pipeline  capacity  to  CNG 
Transmission  Corporation  (CNG),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

More  specifically,  Texas  Eastern  seeks 
authorization  to  construct,  own  and 
operate  the  following  pipeline  facilities 
which  Texas  Eastern  says  are  needed  to 
provide  CNG  with  64,000  Dth  per  Day 
of  leased  capacity  from  the 
interconnection  of  Texas  Eastern's 
pipeline  system  with  CNG's  storage 
facilities  near  Oakford,  Pennsylvania  to 
the  interconnection  of  Texas  Eastern's 
and  CNG's  pipeline  systems  near  Cl^G's 
Chambersburg  Compressor  Station: 

(1)  4.96  miles  of  36-inch  pipeline  to 
replace  24-inch  idled  pipeline  on  the 
discharge  of  the  Uniontown  Compressor 
Station  from  approximate  mileposts 
1071.64  to  1076.60  in  Somerset  County. 
Permsylvania; 

(2)  3.13  miles  of  36-inch  pipeline  to 
replace  24-inch  idled  pipeline  on  the 
discharge  of  the  Bedford  Compressor 
Station  from  approximate  mileposts 
1123.73  to  1126.86  in  Fulton  County, 
Pennsylvania;  and 

(3)  other  appurtenant  pipeline 
facilities. 

Pursuant  to  a  Capacity  Lease 
Agreement  between  Texas  Eastern  and 
CNG  for  a  primary  term  commencing 
November  1, 1997  and  ending  October 
31,  2020,  and  year  to  year  thereafter, 
Texas  Eastern  proposes  to  incrementally 
lease  capacity  to  CNG  in  the  following 
phases: 


Phase 


1 
2 
3 


Commencing 


Nov.  1,  1997 
Nov.  1,  1998 
Nov.  1,  1999 


Incremental 

phase  quantity 

(Dth/d) 


24,500 
10,000 
10.500 


Maximum 

lease 

quantity(Dth/d) 


24,500 
34,500 
45,000 
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Phase 

Commencing 

incremental 

phase  quantrty 

(Dth/d) 

Maximum 

lease 

quantrty(Dth/d) 

4  

Hm.  1.  2000 

19,000 

64,000 

ISS 


Texas  Eastern  also  seeks  pregranted 
abandonment  authorization  for  the 
proposed  leased  pipeline  capacity  upon 
termination  of  the  Capacity  Lease 
Agreement  with  CNG. 

Comment  date:  August  28, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP96-682-O0O1 

Take  notice  that  on  July  30,  1996, 
Mississippi  River  Transmission 
Corporation  (MRT),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP96-682-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  transportation  service 
provided  under  MRT's  Rate  Schedule 
X-24  for  KN  Energy,  Inc.  (KN),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

MR  I  states  that  it  was  authorized  by 
Commission  order  issued  June  18,  1986, 
in  Docket  No.  CP86-138-000  to 
transport  up  to  1,000  Mcf  of  natural  gas 
per  day  on  an  interruptible  basis  for  KN. 
According  to  MRT,  gas  was  delivered  at 
the  inlet  side  of  its  wellhead  metering 
facilities  located  in  Roger  Mills  County, 
Oklahoma.  MRT  states  that  it 
redelivered  equivalent  amounts  of 
natural  gas  to  KN  at  an  existing  point  of 
interconnection  in  the  North  Reydon 
Field,  Roger  Mills  County,  Oklahoma. 

MRT  states  that  the  transportation 
service  is  no  longer  required  and  has 
been  terminated  by  mutual  agreement  in 
a  letter  dated  May  15,  1996.  MRT  states 
that  no  facilities  are  proposed  to  be 
abandoned  in  connection  with  the 
requested  authorization. 

Comment  date:  August  28,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Interener^v  Sheffield  Processing 
Company 

[Docket  No.  CP96-684-0001 

Take  notice  that  on  July  30, 1996, 
Interenergy  Sheffield  Processing 
Company  (Interenergy  Sheffield),  1700 
Broadway,  Suite  700,  Denver,  Colorado 
80290,  filed  an  application  in  Docket 


No.  CP96-684-000,  for  a  Presidential 
Permit  and  for  authority  under  Section 
3  of  the  Natural  Gas  Act  to  construct,      ( 
connect,  maintain  and  operate  certain 
natural  gas  facilities  at  the  border  of  the 
United  States  and  Canada  for  the 
purpose  of  importing  up  to  3300  Mcf 
per  day  of  solution  gas  (a  mixture  of 
natural  gas  and  natural  gas  liquids),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 
Interenergy  Sheffield  also  requests  a 
waiver  of  the  filing  requirements  of 
Section  153.8  of  the  Commission's 
Regulations. 

To  effectuate  the  import,  Interenergy 
Sheffield  proposes  to  construct  1.2 
miles  of  8-inch  pipeline  which  would 
connect  its  existing  gathering  system  in 
Burke  County,  North  Dakota,  with 
facilities  at  the  Canadian  border. 
Specifically,  at  the  border  the  proposed 
pipeline  would  connect  with  a  new  8- 
inch  pipeline  to  be  constructed  in 
Canada  by  Interenergy  Sheffield 
Processing  Company  (Canada)  Ltd.,  and 
extend  4.5  miles  into  the  Province  of 
Saskatchewan  where  it  would  connect 
with  an  existing  8-inch  gathering  line 
owmed  and  operated  by  Amoco  Canada 
Resources  Ltd.  (Amoco),  upstream  of 
Amoco's  Steeiman  Gas  Processing  Plant. 

Comment  date:  August  28, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,-  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-20578  Filed  8-12-96;  8:45  am] 

BtLUNQ  CODE  6717-01-P 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  May  6  Through  May  10,  1996 

During  the  Week  of  May  6  through 
May  10, 1996,  the  appeals,  applications, 
petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

-    Dated:  August  2. 1996. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Rfcf'vec  bv  -hf  O^piCF  of  Hearings  ant  Appeals 

,vVeeK  Qt  May  6  tn.rougr,  May  10.  1996] 


Date 


Mav  6    '996    


M:;,  8,i996 


May  8.  1996 


May  9, 1996 


May  9, 1996 


May  9,  1996 


Name  and  location  of  applicant 


Howard  T.  una!  Aiken.  SC  . 


Assoaation   of    Public   Agency   Cus- 
tomers, Portland,  OR. 


Qilt)eite    R.    Brasliear,    Alt>uquerque. 
NM. 


C.  Lawrence  Comett/META.  Inc..  Vi- 
enna. VA. 


Dorothy  M.  Bell,  Amarillo,  TX 


Todd  M.  Qark,  Bowie,  Maryland 


Case  No. 


VFA-0160 


VFA-0162 


VFA-161 


VWA-0007& 
VWA-0008 


VFA-0163 


VFA-0164 


Type  of  submission 


Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
April  2.  1996  Freedom  of  Information  Request  Denial  is- 
sued by  the  AlMjquerque  Operations  Office  would  be 
resdrKled  and  Howard  T  Uhal  would  receive  access  to 

certain  Department  of  Energy  information. 

Appeal  of  an  InformatKMi  Request  Denial.  If  Granted:  The 
Fetxuary  27,  1996  Freedom  of  Information  Request  De- 
nial issued  by  the  BonneviHe  Power  Administration 
would  be  rescinded,  and  Association  of  Put>iic  Agency 
Customers  would  receive  access  to  certain  Department 
of  Energy  Information. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
April  8.  1996  Freedom  of  Information  Request  Denial  is- 
sued by  the  Allxiquerque  Operatiorw  Office  would  be 
resanded  and  Giiberte  R.  Brasnear  wouto  receive  ac- 
cess to  certain  Department  of  Energy  information. 

Request  for  Hearing'  under  DOE  Contractor  Employee 
Protection  Program.  If  Granted:  A  hearing  under  10 
C.F.R.  Part  708  would  be  held  on  the  complaint  of  C. 
Lawrence  Comett  that  repnsals  were  taken  against  him 
by  the  management  officials  of  META,  Inc.  as  a  corv 
sequence  of  his  having  disclosed  safety/health  con- 
cerns to  DOE. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
April  3.  1 996  Freedom  of  Information  Request  Denial  is- 
sued by  Albuquerque  Operations  Office  would  be  re- 
scinded, and  Dorothy  M.  Bell  would  receive  access  to 
certain  DOE  information. 

Appeal  of  an  Infonnation  Request  Denial.  If  Granted:  The 
April  8,  1996  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  Environmental  Management  would 
be  rescinded,  and  Todd  M.  Clart<  would  receive  access 
to  certain  DOE  infonnation. 


(FRD       "r.  ?0571  Filed  8-12-96;  8:45  am) 

BILLING  CODE  9450-01-P 

Office  of  Hearing  and  App<?ais 

Notice  of  Cases  Filed  During  the  Week 
of  Apn!  29  Through  May  3.  1996 

During  the  Week  oJ  April  29  inrough 
May  3, 1996,  the  appeals,  applications, 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
pubhcation  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 


occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington,  D.C.  20585-0107. 

Dated:  August  2, 1996. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  April  29  through  May  3,  1996] 


Date 


4/29/96 


4/29/96 


4/29/96 


4/30/96 


Name  and  Location  of  Applicant 


/Ubuquerque  Operatkxis  Offk:e  Al- 
buquerque, New  Mexico. 

Larson  Associated,  Inc.   Richland, 
Washington. 


Oak  Ridge  Operations  Office  Oak 
Ridge,  Tennessee. 

Ariene  Jolles  Lotman  Philadelphia, 
Pennsylvania. 


Case  No. 


VSO-0095 


VFA-0155 


VSO-0096 


VFA-0156 


Type  of  Submission 


Request  for  Hearing  under  10  C.F.R.  Part  710.  IF  GRANTED:  An  indi- 
vidual emptoyed  at  Albuquerque  Operations  Office  woukJ  receive  a 
hearing  under  10  C.F.R.  Part  710. 

Appeal  of  an  Infonnation  Request  Denial.  IF  GRANTED:  The  April  16. 
1996  Freedom  of  Information  Request  Denial  issued  by  Oak  Ridge 
Operations  Office  would  be  rescinded,  and  Larson  Associated,  Inc. 
would  receive  access  to  certain  DOE  information. 

Request  for  Heanng  under  10  C.F.R.  Part  710  IF  GRANTED:  An  indi- 
vidual empkjyed  at  Oak  Ridge  Operations  Office  woukJ  receive  a 
hearing  under  10  C.F.R.  Part  710. 

/Vppeal  of  an  Infonnation  Request  Denial.  IF  GRANTED:  The  April  1, 
1996  Freedom  of  Information  Request  Denial  issued  by  Albuquerque 
Operations  Office  wouW  be  rescinded,  and  Ariene  Jolles  Lotman 
wouW  receive  access  to  certain  DOE  information. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Week  of  April  29  through  May  3,  1 996] 


Date 


4,'30/96 


4/30/96 


4/30/96  ... 


5/2'96 


Name  and  Location  of  Applicant 


5/3/96  ... 


Bail,  Janik.  &  Novack  Portland,  Or- 
egon. 


John  J.  Mudge  ChehaHs,  Washing- 
ton. 


Stand   of   Amarilto,    Inc.    AmariMo, 
Texas. 


Oak  Ridge  Operations  Office  Oak 
Ridge, 


OaMand    Openrttons    Office    San 

Francisco  California 


Case  No. 


VFA-0159 


VFA-0158 


VFA-0157 


VSA-0074 


VSA-0078 


Type  of  Submission 


Appeal  of  an  Information  Request  Denial  if  GRANTED:  The  April  17, 
1996  Freedom  of  Information  Request  Denial  issued  by  the  Bonne- 
ville Power  Administration  wouid  De  rescinded,  and  Ball,  Janik,  & 
Novack  would  receive  access  to  certain  Depart.ment  of  Energy  infor- 
mation. 

Appeal  of  an  information  Request  Denial  iF  GRANTED:  The  March  11, 
1996  Freedom  of  Information  Request  Denial  issued  by  ttie  Bonne- 
ville Power  Administration  would  be  rescinded,  and  John  J  Mudge 
wouW  receive  access  to  matenal  concerning  extension  of  the  Option 
Develoor-ient  Agreement,  Contract  Number  DE-MS79-93BP94163, 
from  its  original  expiration  date  of  December  31,  1995  and  the  ex- 
tended date  of  March  31,  1996, 

Appeal  of  an  information  Request  Denial  IF  GRANTED:  The  March  22, 
1996  Preedom  of  Information  Request  Denial  issued  by  the  DOE 
Pante;'  Plant  would  be  rescinded,  and  Stand  of  Amanllo,  Inc.  would 
receive  access  to  certain  DOE  information. 

Request  for  Review  of  Opinion  under  10  C  F.R  Part  710  IF  GRANTED: 
The  Opinion  of  the  Office  of  Heanngs  and  Appeals,  Case  No  VSO- 
CX)74,  would  be  reviewed  at  the  request  of  an  individual  employed  at 
Oak  Ridge  Operations  Office. 

Request  for  Review  of  Opinion  under  10  C.F  R  Part  710  IF  GRANTED: 
The  April  25,  1996  Opinion  of  the  Office  of  Heanngs  and  Appeals, 
Case  Number  VSA~0078,  would  be  reviewed  at  the  request  of  an  in- 
divKJuai  emptoyed  at  Oakland  Operations  Office. 


[FR  D<x;.  96-20572  Filed  8-12-96;  8:45  am] 

BILUNQ  COOe  MSO-01-P 


ENVIRONHdENTAL  PROTECTION 
AGENCY 

[FRL  5551-8] 

Agency  Information  Collection 
Activities 

Under  0MB  Review 

agency:  Environmental  Protection 
.\gency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.l,  this  notice  announces  the 
Office  of  Management  and  Budget's 
(0MB)  responses  to  Agency  PRA 
clearance  requests.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandv  Fanner  i202)  260-2740.  Please 
refer  to  the  appropriate  EPA  ICR 
Number. 


UMI 


SUPPLEH/KNTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Qearanoe  Requests 

OMB  Approvals 

EPA  ICR  No.  0877.05;  Environmental 
Radiation  Ambient  Monitoring  System 
(ERAMS):  was  approved  07/30/96;  OMB 
No.  2060-0015;  expires  07/31/99. 

EPA  ICR  No.  1289.04;  Wood 
Preservatives,  Regarding  Exposure 
Levels  in  Wood  Treatment  Plants;  was 
approved  07/30/96;  OMB  No.  2070- 
0081;  expires  07/31/99. 

EPA  ICR  No.  1768.01;  Collection  of 
Impact  Data  on  Technical  Information: 
Request  for  Generic  Clearance,  Design 
for  the  Environment  (DFE);  was 
approved  07/31/96;  OMB  No.  2070- 
0152;  expires  07/31/99. 

EPA  ICR  No.  1713.02;  Federal 
Operating  Permits  Program  of  the  Clean 
Air  Act — Part  71;  was  approved  07/12/ 
96;  OMB  No.  2060-0336;  expires  07/31/ 
99. 

EPA  ICR  No.  1080.09;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Benzene  Emissions  from 
Benzene  Storage  Vessels,  and  Coke  By- 
product Recovery  Plant;  was  approved 
07/12/96;  OMB  No.  2060-0185;  expires 
07/31/99. 

EPA  ICR  No.  1737.01;  Recordkeeping 
and  Reporting  for  the  Thermoplastics 
Production  NESAP  (63.  V);  was 
approved  07/17/96;  OMB  No.  2060- 
0351;  expires  07/31/99. 

EPA  ICR  No.  1779.01;  National 
Primary  Ehinking  Water  Regulations: 


Monitoring  Requirements  for  the  Public 
Drinking  Water  Supplies; 
Cryptosporidium,  Giardia;  Viruses, 
Disinfection  Byproducts,  Water 
Treatment,  was  approved  07/16/96; 
OMB  No.  2040-0183;  expires  07/31/99. 

EPA  ICR  No.  1782.01:  Ecosystem 
Monitoring  Survey,  was  approved  07/ 
29/96;  OMB  No.  2010-0027;  expires  07/ 
31/99, 

EPA  ICR  No.  1442.13;  Land  Disposal 
Restriction — Phase  III:  Decharacterized 
Wastewaters,  Carbamate  Wastes,  and 
Spend  Aluminum  Pottiners  Final  Rule; 
was  approved  08/04/96;  OMB  No.  2050- 
0085;  expires  09/30/98. 

EPA  Withdrawal 

EPA  ICR  No.  1086.04;  Standards  of 
Performance  for  Onshore  Natural  Gas 
Processing  Plants;  was  withdrawn  by 
EPA  on  07/30/96. 

OMB's  Extension  of  Expiration  Date 

EP.A  ICR  No.  1086.03;  NSPS  for 
Onshore  Natural  Gas  Processing  Plants/ 
Equipment  Leaks  of  VOC  and  Emissions 
of  SO2 — Reporting  and  Recordkeeping 
for  Subparts  KKK/LLL;  expiration  date 
was  extended  from  07/31/96  to  10/31/ 
96. 

Da^erl:  August  7, 1996. 
luseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-20^88  Filed  8-12-96;  8:45  am] 
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[FRL  5551-7] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

agb^cy:  Environinental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement: 
request  for  public  comments. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended, 
("Act"),  notice  is  hereby  given  of  a 
proposed  partial  consent  decree,  which 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Columbia  by  the  United  States 
Environmental  Protection  Agency 
("EPA  ")  on  July  16,  1996,  in  a  lawsuit 
filed  by  the  Delaware  Valley  Citizens' 
Council  for  Clean  Air  ("Delaware 
Valley").  This  lawsuit,  which  was  filed 
pursuant  to  section  304(a)  of  the  Act,  42 
U.S.C.  7604(a),  concerns,  among  other 
things,  EPA's  alleged  failure  to  meet  a 
mandatory  duty  to  (1)  act  on  certain 
State  implementation  plan  ("SIP") 
submittals  pursuant  to  section  110(k)(3) 
of  the  Clean  Air  Act;  (2)  to  impose 
sanctions  under  section  179(a)  of  the 
Act;  and  (3)  to  promulgate  a  federal 
implementation  plan  pursuant  to 
section  110(c)  of  the  Act.  The  proposed 
consent  decree  provides  that  EPA  shall 
take  action  by  specific  dates  with 
respect  to  Pennsylvania's  15%  and 
reasonable  further  progress  submissions 
for  Southeastern  Pennsylvania  and 
Pennsylvania's  inspection  and 
maintenance  plan  submission. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  from  persons  who  were 
not  named  as  parties  to  the  litigation  in 
question.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  consent  decree 
if  the  comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Unless  EPA  or 
the  Department  of  Justice  determines, 
following  the  comment  period,  that 
consent  is  inappropriate,  the  final 
consent  decree  will  establish  deadlines 
for  EPA  action  on  certain  SIP  submittals 
from  the  Commonwealth  of 
Pennsylvania. 

A  copy  of  the  proposed  consent 
decree  was  lodged  with  the  Clerk  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania  on  July 
16,  1996.  Copies  are  also  available  from 
Jacquie  Jordan,  Cross-Cutting  Issues 
Division  (2322),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 


Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460,  (202)  260- 
7622.  Written  comments  should  be  sent 
to  Jan  M.  Tiemey  at  the  address  above 
and  must  be  submitted  on  or  before 
September  12, 1996. 

Dated:  July  31, 1996. 
Marcia  E.  Mulkey, 

Acting  General  Counsel. 

[PR  Doc.  9&-20610  Filed  &-12-96;  8:45  am] 

BILUNG  CODE  6580-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Informarmn 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  6.  1996. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  October  15, 1996. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W..  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202^18-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 


0MB  Approval  Number:  3060-0004. 

Title:  Guidelines  for  Evaluating  the 
Environmental  Effects  of 
Radiofi«quency  Radiation  (ET  Docket 
No.  93-62). 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Not-for-profit 
institutions/Business  or  other  for-profit/ 
Small  businesses  and  organizations. 

Number  of  Respondents:  124,441. 

Estimated  time  per  response:  1  hour. 

Total  Annual  Burden:  40,301. 

Needs  and  Uses:  Tlie  National 
Environmental  Policy  Act  of  1969 
(NEPA)  requires  agencies  of  the  Federal 
Government  to  evaluate  the  effects  of 
their  actions  on  the  quality  of  the 
human  environment.  To  meet  its 
responsibilities  under  NEPA,  the 
Commission  has  adopted  revised  RF 
exposure  guidelines  for  evaluating 
potential  environmental  effects  of  RF 
radiation  from  FCC-regulated  facilities. 
The  new  guidelines  reflect  more  recent 
scientific  studies  of  the  biological  effects 
of  RF  radiation.  The  use  of  these 
guidelines  would  help  ensure  that  FCC- 
regulated  facilities  comply  with  the 
latest  standards  for  RF  exposure.  The 
adoption  of  more  restrictive  RF 
radiation  limits  requires  the 
Commission  to  collect  additional 
environmental  information  to  ensure 
public  and  occupational  safety.  The 
collections  of  environmental 
information  required  by  Section  1.1307 
of  the  rules  will  be  used  by  the 
Commission  staff  to  determine  whether 
the  environmental  evaluation  is 
sufficiently  complete  and  in  compliance 
with  the  Commission's  Rules  to  be 
acceptable  for  filing.  The  collection  of 
this  information  is  necessary  to  ensure 
compliance  with  NEPA,  specifically,  to 
minimize  the  potential  for  significant 
environmental  impact  bom 
radiofrequency  (RF)  radiation  firom  FCC- 
regulated  transmitters  and  facilities. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  96-20532  Filed  8-12-96;  8.45  am) 

BILLMQ  CODE  tttZ-m-P 


[Report  No.  21 4«] 

Petitions  *o'  Reconsiocatior  oi  Action 
in  Rulemaking  Proceedings 

August  7, 19%. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  SecUon  1.429(e).  The  full  text  of 
these  document  are  available  for 
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viewing  and  copying  in  Room  239,  1919 
M  St-eet,  N.W.,  Washington,  D.C  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  August  28, 
1996.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
RHplies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Siihif'i  t   Amendments  of  Parts  2  and 
15  01  the  Cxjininission's  Rules  to 
Deregulate  the  Equipment  Authorization 
KHiiuirements  for  Digital  Devices.  (ET 
Do«.fcof  No.  95-19). 
Number  of  Petitions  Filed:  2. 
Subtect;  Amendment  of  Pari  95  of  the 
Commission's  Rules  to  Allow 
Interactive  Video  and  Data  Service 
l.icen.sees  to  Provide  Mobile  Service  to 
Subscribers.  (VVT  Docicet  No.  95-47). 
Number  of  Petitions  Filed:  2. 
Subject   Amendments  of  Parts  22,  90 
and  94  of  the  Commission's  Rules  to 
Permit  Routine  Use  of  Signal  Boosters. 
(WT  Docket  No.  95-70,  RM-8200). 
Number  of  Petitions  Filed:  1. 
Subject: 
Amendment  of  Part  20  and  24  of  the 
Commission's  Rules — Broadband 
PCS  Competitive  Bidding  and  the 
Commercial  Mobile  Radio  Service 
Spectrum  Cap.  (WT  Docket  No.  96- 
59) 

Amendment  of  the  Commission's 
Cellular/PCS  Cross-Ownership 
Rule.  (ON  Docket  No.  90-314) 
Number  of  Petitions  Filed:  7. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
(FR  Doc.  96-20564  Filed  a-12-96;  8:45  ami 

BILUNG  CODE  8712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1129-OR] 

Illinois;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKJN:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois  (FEMA- 
1129-DR),  dated  July  25, 1996,  and 
related  determinations. 
EFFECTIVE  DATE:  lulv  25,  199B. 
FOB  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  m  a  letter  dated  July 
25, 1996.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Illinois,  resulting 
from  severe  storms  and  flooding  on  July  17, 
1996,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). !,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  Skarosi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Cook,  DeKalb,  DuPage, 
Grundy,  Kane,  Kendall,  LaSalle,  Ogle, 
Stephenson,  and  Will  for  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation;  and, 

Winnebago  County  for  Individual 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  L.  Witt, 
Director. 

IFR  Doc.  96-20593  Filed  8-12-96;  8:45  am) 
nuMQ  0006  aria-oz-p 


ACTION:  Notice. 


[FEMA-112&-DR] 

Michigan;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 
disaster  for  the  State  of  Michigan 
iFEMA-n28-DR),  dated  July  23,  1996, 
and  related  determinations. 

EFFECTIVE  DATE:  July  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 

Recover,-  Directorate.  Federal 
Emergencv  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  iS 
hereby  given  that,  in  a  letter  dated  July 
23.  1996,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Michigan, 
resulting  from  severe  storms  and  flooding  on 
June  21, 1996,  through  and  including  July  1, 
1996,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Michigan. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Individual  Assistance  may 
be  provided  at  a  later  date,  if  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alma  Armstrong  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Michigan  to  have 
been  affected  adversely  by  this  declared 
major  disaster; 

The  counties  of  Bay,  Lapeer,  Saginaw, 
Sanilac,  St.  Clair,  and  Tuscola  for  Public 
Assistance  and  Hazard  Mitigation. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

fames  L.  Witt, 

Director. 

[FR  Doc.  96-20594  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  S718-02-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s|  Fiiea 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  203-011437-001. 

Title:  NSCSA/UASC  Agreement. 

Parties:  National  Shipping  Company 
of  Saudi  Arabia  United  Arab  Shipping 
Company  (S.A.G.). 

Synopsis:  The  proposed  amendment 
deletes  Articles  5.10  (b)  and  (c) 
regarding  the  authority  to  discuss  and 
agree  upon  rates  on  a  nonbinding 
voluntary  basis. 

Agreement  No.:  224-200801-002. 

Title:  Port  of  San  Francisco/ 
Stevedoring  Services  of  America  Non- 
Exclusive  Management  Agreement. 

Parties:  Port  of  San  Francisco 
("Port"),  Stevedoring  Services  of 
America  ("SSA"). 

Synopsis:  The  proposed  amendment 
provides  for  the  Port  to  pay  SSA  an 
interim  management  fee  for  the  period 
July  1, 1996  through  June  30  1997. 

Dated:  August  7, 1996. 
By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  96-20526  Filed  8-12-96;  8:45  am] 

BlLi_iNG  CODE  6730-C-.  -*f 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices 
Acquisitions  ot  Shares  of  Banks  of 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
ResprvR  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  3,  1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  William  Pate  Shackelford,  North 
Carrollton.  Mississippi;  to  acquire  an 
additional  .48  percent,  for  a  total  of 
25.45  percent  of  the  voting  shares  of 
Peoples  Commerce  Corporation,  North 
Carrollton,  Mississippi,  and  thereby 
indirectly  acquire  Peoples  Bank  &  Trust 
Company,  North  Carrollton,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7,  1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-20549  Filed  8-12-96;  8:45  am] 

BILLING  CODE  6210-01-F 


Notice  of  Proposals  to  Engage  ip 
Permissible  Nonbanking  Activnes  o' 
!o  Acquire  Companies  That  aip 
Engaged  in  Permissible  NonbanMng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 


Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act,  incluiling  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  27,  1996. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Decatur  Financial,  Inc.,  Decatur, 
Indiana;  to  acquire  Independent  Bankers 
Life  Insurance  Company  of  Indiana, 
Phoenix,  Arizona,  a  reinsurance 
subsidiary,  and  to  thereby  engage  in 
underwriting  credit  life,  accident  and 
health  insurance  directly  related  to 
extensions  of  credit  by  the  banks  and 
bank  holding  companies  owning  stock 
in  the  insurance  agency  pursuant  to  § 
225.25(b)(8)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M-  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Interstate  BancSystem  of 
Montana,  Inc.,  Billings,  Montana;  JS 
Investments,  Limited  Partnership, 
Billings,  Montana;  and  Nbar5,  Limited 
Partnership,  Ranchester,  Wyoming,  to 
acquire  First  Interstate  Bank  of 
Commerce,  FSB,  Hamilton,  Montana,  a 
de  novo  savings  bank,  and  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
SvstPm,  August  7.  1996. 
Jennifer }.  Johnson 
Deputy  Secretary  of  the  Board 
ipK  n<«    96-20548  Filed  8-12-96;  8:45  am) 

BtLUNG  CODE  K10-01-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  date:  12:00  noon,  Monday, 

August  19,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reservf^  Board  Building,  C  Street 

entranc  H  between  20th  and  21st  Streets, 

NW  .  Washington,  EXZ  20551. 

STATUS:  ('losed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigmnents,  and  salary  actions) 
mvolving  individual  Federal  Reserve 
System  employees. 


2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting 
COffTACT  PERSON  FOR  MORE  INFORMATION: 
Ml.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  9, 1996. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  96-20781  Filed  8-9-96;  3:34  pm] 

BILLING  CODE  6210-01-4> 


FEDERAL  TRADE  COMMISSION 

Grqr-tinq  of  Request  for  Early 
Tern-isnaiior  0?  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Comnnssion  and  the,  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  ca.ses,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 

UieilitJigei  lioiiiii^aiiuii  1  uico.   xiiogiOiiio 

were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  071596  and  072696 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


UMI 


St  Paul  Companies,  Inc.,  The  Allstate  Corporation,  Northbrook  Holdings,  Inc - 

Hamt>recW  &  Quist  Group,  Inc.,  Hambrectit  &  Quist  Group,  Hambrecht  &  Qutst  Group  i^^lVX-^ 

Institute  of  the  Sisters  of  Mercy  of  the  Americas-RCSL  Southern  Oklahoma  Healthcare  Corporation  NEWCO 

Dames  &  Moore,  Inc.,  WMX  Technotogies,  Inc.,  Matrix  Engineering,  Inc 

AH.  Beta  Corporation.  Press-Enterprise  Company.  Press-Enterprise  Company 

HCIA,  Inc.,  Warburg,  Pincus  &  Co.,  HeatthVISION  Corporation ~ 

Scesaplana  Settlement,  Mr.  Rot>ert  Weil,  Etonic,  Inc  - •-• ~ 

Amok)  Karmatz,  Fay's  Incorporated,  Fay's  Incorporated •- 

Pioneer  Financial  Services.  Inc.,  Washington  National  Corporatkjn,  Washington  National  Insurance  Company 

U.S.  Can  Corporation.  Irving  Rubin,  CPI  Plastics,  lnc7CP  Illinois,  lnc7CP  Ohio,  Inc  , - 

Ricardo  J.  Cisneros,  Rotiert  Weil,  Etonw,  Inc  

Compass  Group  PLC,  Lawrence  A.  Pande,  Jr.,  Professional  Food-Sen^ice  Management,  Inc 

PennCorp  Financial  Group,  Inc.,  United  Companies  Financial  Corp.,  United  Companies  Life  Insurance  Company  .... 

Vassiltos  Sirpolaklis,  U.S.  Office  Products  Company,  U.S.  Offk»  Products  Company 

Guido  Maria  Barilla  S.A.A.,  Campbell  Soup  Company,  Campbell  Soup  Company •"•••• 

The  Clayton  &  Dubilier  Pnvate  Equity  Fund  IV  L.P.  Robert  McMahon  City  Meat  &  Provisions  Company,  Inc..  City 

Meat/Hamitto - ; •" 

NRE  HoWings,  Inc..  Stuart  P.  Ray,  Holland  Bee-Kay,  Inc.,  Greenville  West  Bee-Kay,  Inc.,  N 

NoWe  Affiliates,  Inc.,  Public  Sen/ice  Enterprise  Group  Incorporated,  Energy  Development  Corporation „ 

Steven  L.  Volla,  Roxborough  Memorial  Health  Foundation,  Roxtwough  Memorial  Hospital  

Precision  Castparts  Corp.,  NEWFLO  Corporation.  NEWFLO  Corporatkjn 

Varied  Investments,  Inc.,  Alberto-Culver  Company,  Alberto-Culver  USA,  Inc 

Alcatel  Alsthom,  Daimler-Benz  AG,  AAT  GmbH  

HBO  &  Company,  CyCare  Systems,  Inc.,  Cycare  Systems,  Inc  — 

Acadia  Partners,  L.P.,  Equity  Holdings,  an  Illinois  general  partnership,  CFI  Industries,  Inc  . — « - 

lASD  Health  Sen/ices  Corp..  South  Dakota  Medical  Sewrce,  Inc.,  South  Dakota  Medical  Servfce,  Inc  

Richard  B.  Komen,  Thomas  H.  Lee  Equity  Partners,  L.P.,  RUI  One  Corp — 

Juptter  Partners  LP,  Core-Mark  L.L.C.,  Core-Mark  International,  Inc ~ - 

Blackstone  TWF  Capital  Partners  L.P.,  Everett  I.  Mundy,  Tele-Media  Company  of  Hershey,  LP ~ 

Blackstone  TWF  Capital  Partners  L.P.,  Robert  E.  Tudek,  Tele-Media  Company  of  Hershey,  LP  

Gulf  Polymer  and  Petrochemical,  Inc.,  BF  Goodrich  Company,  BF  Goodrich  Company 

Supreme  International  Corporatkjn,  Munsingwear,  Inc.,  Munsingwear,  Inc 

Palm  Hartxjr  Homes,  Inc.,  Newco  Homes,  Inc.,  Newco  Homes,  Inc ~ ~. ~ 

Equus  II  Incorporated,  Alan  and  Joann  Elenson,  Plymouth  Mills,  Inc  _ -.~ — ~~ 

Holiday  Companies,  Gander  Mountain,  Inc.,  GRS,  Inc •••— — •• — 

Michael  F.  Price,  Franklin  Resources,  Inc.,  Franklin  Resources,  Inc  —.' 

Franklin  Resources,  Inc.,  Michael  F.  Price,  Heine  Securities  Corporatkjn  - 

Thomas  H  Lee  Equity  Fund  III,  L.P..  TRW  Inc.,  IS&S  HoWings,  Inc 

MindSpnng  Enterpnses,  Inc.,  PSINet  Inc.,  PSINet  Inc ~ -~ 

i^ord  Motor  Company,  Fleet  Financial  Group,  Inc.,  Fleet  Financtai  Group,  Inc - - 


PMN  No. 


96-2242 
96-2284 
96-2292 
96-2298 
96-2303 
96-2319 
96-2320 
96-2321 
96-2322 
96-2326 
96-2328 
96-2329 
96-2332 
96-2333 
96-2334 


Date  termi- 
nated 


07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 
07/15/96 


96-2335 

07/15/96 

96-2337 

07/15/96 

96-2341 

07/15/96 

96-2342 

07/15/96 

96-2346 

07/15/96 

96-2348 

07/15/96 

96-2357 

07/15/96 

96-1982 

07/16/96 

96-2185 

07/16/96 

96-2287 

07/16/96 

96-2338 

07/16/96 

96-2349 

07/16/96 

96-2310 

07/17/96 

96-2311 

07/17/96 

96-2361 

07/19/96 

-96-2362 

07/19/96 

96-2363 

07/19/96 

96-2370 

07/19/96 

96-2383 

07/19/96 

96-2385 

07/19/96 

96-2386 

07/19/96 

96-2392 

07/19/96 

96-2393 

07/19/96 

96-2403 

07/19/96 
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Transactions  Granted  Early  Termination  Between:  071596  and  072696— Continued 


Name  of  acquinng  person,  name  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


Date  termi- 
nated 


Reput)lic  Industries,  Inc.,  CarChofce,  Inc.,  CarChoice,  InciBOSC  Automotive  Realty,  Inc  

Bindley  Western  Industries,  Inc.,  Irwin  M.  Schaeffer,  P.D.I.  Enterprises  of  Nevada,  Inc  : _. 

Assurance  Generates  de  France,  The  Dun  &  Bradstreet  Corporation.  Amencan  Credit  Indemnity  Company „ 

Media  General,  Inc.,  Estate  of  Elizal)eth  Stuart  James  Grant,  Register  Publishing  Company,  Inc _. 

The  Williams  Companies,  Inc.,  ITC  mediaConferendng  Con^aany,  ITC  mediaConferendng  Company  

General  Electric  Company,  Ronald  O.  Perelman,  NWC  Acquisition  Corp.  &  Net  World  Television  Corp 

Longhom  Steal<s,  Inc.,  Bugaboo  Creek  Steak  (House,  Inc.,  Bugaboo  Creek  Steak  House,  Inc  

Edward  P.  Grace,  III,  Longhom  Steaks,  Inc.,  Longtiom  Steaks,  Inc  ; „ „_ 

Hendricus  Pieter  Kruithof,  SITEL  Corporation,  SITEL  Corporation „ 

Atlantic  RfehfieW  Company,  Amoco  Corporation,  Amoco  Production  Company  

Kao  Corporation,  Microsoft  CorporatkMi,  CP  Acquisition  Corp.,  Inc 

Forstmann  Little  &  Co.  Equity  Partnership-V,  L.P..  BankAmerica  Corporatton,  River  West,  LP.,  Northeast  Medcal 

Center,  LP.,  Cleve 

AEP  Industries,  Inc.,  Whitehall  Associates,  L.P.,  Borden,  Inc  „„ 

Fresenius  AktiengeseWschaft,  W.R.  Grace  &  Co.,  W.R.  Grace  &  Co  „ „ 

Mr.  Alain  Merieux,  A()uila  BbpharmaceutKals,  Inc.,  Cambridge  BkMech  Corporatk>n  

Nestte,  S.A.,  Baxter  Intemational  Inc.,  Clintec  Nutrition  Company  

Baxter  Intemational  Inc.,  Baxter  Intemational  Inc.,  Clintec  Nutrition  Company  

Nestle,  S.A.  (a  Swiss  company),  Baxter  Intemational  Inc.,  Clintec  Nutrition  Company  „ 

Bain  Capital  Fund  V,  L.P.,  TRW,  Inc..  IS&S  Holdings,  Inc  _ „. 

Bain  Capital  Fund  V-B,  L.P.,  TRW,  Inc.,  IS&S  Holdings,  Inc „ _ „ 

Henkel  KGaA,  Unilever  N.V.,  Unilever  N.V _ _. 

Sara  Lee  Corporation,  Mr.  Michael  Rothbaum,  The  Harwood  Companies,  Inc  „.. 

Craig  H.  Neilsen,  Steven  W.  Rebeil,  Gem  Gaming,  Inc _ „ 

Steven  W.  Rebeil,  Craig  H.  Neilsen,  Ameristar  Casinos.  Inc „ 

Gardner  Denver  Machinery  Inc.,  Jacques  Lepage,  Noramptco,  Inc 

Elf  Aquitaine  (a  French  company),  William  Moskoff,  Bock  Parmacal  Company  and  Highland  Packaging  Company  ... 
Elf  Aquitaine  (a  French  company),  Lawrence  Moskoff,  Bock  Parmacal  Company  and  Highland  Packaging  Company 

SCP  Pool  Corporation,  Great  Lakes  Chemical  Corporation,  The  B-L  Network,  Inc  

Charterhouse  Equity  Partners  II,  L.P.,  Southern  Health  Corporation,  Southem  Health  Corporatkxi 

Nordson  Corporation,  Asymptotk:  Technologies,  Inc.,  Asymptotic  Technokjgies,  Inc . 

Philip  Morris  Companies  Inc.,  PepsiCo,  Inc.,  Frito-Lay,  Inc 

Employee  Solutions,  Inc.,  General  Electric  Company,  Leaseway  Administrative  Personnel,  Inc 

The  Dll  Group,  Inc.,  Orbit  Semiconductor,  Inc.,  OrtJit  Semiconductor,  Inc 


96r-2347 
96-2402 
96-2309 
96-2359 
96-2397 
96-2398 
96-2408 
96-2412 
96-2415 
96-2369 
96-2384 

96-2350 
96-2436 
96-2437 
96-1335 
96-2278 
96-2376 
96-2377 
96-2378 
96-2407 
96-2409 
96-2426 
96-2428 
96-2429 
96-2430 
96-2431 
96-2433 
96-2434 
96-2438 
96-2444 
96-2447 
96-2455 
96-2466 
96-2478 


07/22/96 
07/22/96 
07/23«6 
07/23/96 
07/23/96 
07/23/96 
07/23/96 
07/23/96 
07/23/96 
07/24/96 
07/24/96 

07/25/96 
07/25/96 

C'7l'^CJf\C 
I  r£.0«av 

07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26«6 
07/26/96 
07/26/96 
07/26«6 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 
07/26/96 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  D.C.  20580,  (202)  326- 
3100. 

By  direction  of  the  Commission. 
Benjamin  I.  Bennan, 
Acting  Secretary. 
(PR  Doc.  96-20587  Filed  8-12-96;  8:45  ami 

BILUNG  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 

Prevention 

[30Day-19] 

Agency  Forms  Unaergomg  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  virritten 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

The  following  requests- have  been 
submitted  for  review  since  the  last 
publication  date  on  August  7. 1996. 

Proposed  Projects 

1.  National  Coal  Workers'  Autopsy 
Study  Consent  Release  and  History 
Form — (0920-002 1 )— Revision— Under 
the  Federal  Coal  Mine  Health  &  Safety 
Act  of  1977,  PL91-173  (amended  the 
Federal  Coal  Mine  &  Safety  Act  of  1969). 
the  Public  Health  Service  has  developed 
a  nationwide  autopsy  program 
(NCWAS)  for  underground  coal  miners. 
The  Consent  Release  and  History  Form 
is  primarily  used  to  obtain  written 
authorization  from  the  next-of-kin  to 
perform  an  autopsy  on  the  deceased 
miner.  The  study  is  a  service  program  to 
aid  surviving  relatives  in  estabUshing 


eligibility  for  black  lung  compensation. 
Because  a  basic  reason  for  the  post- 
mortem exam  is  research  (both 
epidemiological  and  clinical),  included 
are  a  minimum  of  essential  information 
regarding  the  deceased  miner,  his 
occupational  history,  and  his  smoking 
history.  The  data  collected  will  be  used 
by  the  staff  at  NIOSH  for  research 
purposes  in  defining  the  diagnostic 
criteria  for  coal  workers' 
pneumoconiosis  (black  lung)  and  will 
be  correlated  with  pathologic  changes 
and  x-ray  findings. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
Re- 
sponses/ 
respond- 
ent 

Avg. 

bur- 
den/re- 
sponse 
(in 

hrs.) 

Pathokjgist  In- 
voke   

Report  

Next-of-Kin 

300 
300 
300 

1 
1 
1 

.05 
.05 
.15 

The  total  annual  burden  is  125. 

2.  Coal  Mine  Dust  Personal  Sampling 
Systems — (0920-148) — Extension— This 
project,  mandated  under  the  Federal 
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Mine  Safety  and  Health  Act  of  1977 
(Pub  I..  91-173,  as  amended  by  Public 
[.aw  95-164),  involves  conducting 
evaluations  and  tests  on  coal  mine  dust 
pereonnel  sampling  units  (CMDPSUs) 
and  issuing  certifications  for  those 
CVlDPSUs  which  meet  or  exceed  all 
applicable  requirements  listed  in  30 
CFK  Part  74.  It  also  requires  conducting 
uidits  of  new  "off-the-shelf  CMDPSUs 
certified  under  these  regulations  to 
determine  compliance,  evaluating  those 
CMDPSUs  sent  to  NIOSH  as  field 
problems,  and  responding  to  technical 
assistance  requests. 


Respondents 

t-to-oi 

re- 
spond- 
ents 

No.  0< 

Re- 
sponses/ 
respond- 
ent 

Avg. 

bur- 
den/re- 
sponse 
(in 

hrs.) 

Manufacturer  ... 

1 

1 

44 

Ttie  total  annual  burden  is  44. 

Dated:  August  7,  1996. 
VVilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  96-20561  Filed  8-12-96;  8:45  am) 

WLUNG  CODE  41»»-18-P 


Food  and  Drug  Administration 
[Docket  No.  91 F-0334] 

Heveafil  Sendirian  Berhad;  Withdrawal 
of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

\{}iS 

action:  Notice. 

summary:  The  Food  and  Drug 
Aiinunistration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
tuture  filing,  of  a  food  additive  petition 
(FAP  1B4276),  proposing  diat  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  natural 


rubber  latex,  sulftir,  kaolin,  butylated 
reaction  product  of  p-cresol  and 
dicyclopentadiene,  zinc 
dibenzyldithiocarbamate.  talc, 
ammonium  caseinate,  and  sodium  salt 
of  polymerized  alkyl  aryl  sulfonic  acid 
as  components  of  latex  rubber  thread  in 
contact  with  meat  and  poultry 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 

D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-^18-3081. 

SUPPt^KENTARY  INFORMATION;  In  a  notice 
published  in  the  Federal  Register  of 
September  11. 1991  (56  FR  46324),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4276)  had  been  filed  by 
Heveafil  Sendirian  Berhad.  4740-G 
Dwight  Evans  Rd.,  Charlotte,  NC  28217 
(currently,  c/o  McDermott.  Will  & 
Emery,  1850  K  St.  NW.,  Washington,  DC 
20006-2296).  The  petition  proposed  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  natural 
rubber  latex,  sulfur,  kaolin,  butylated 
reaction  product  of  p-cresol  and 
dicyclopentadiene,  zinc 
dibenzyldithiocarbamate,  talc, 
ammonium  caseinate.  and  sodium  salt 
of  polymerized  alkyl  aryl  sulfonic  acid 
as  components  of  latex  rubber  thread  in 
contact  with  meat  and  poultry.  Heveafil 
Sendirian  Berhad  has  now  wdthdrawn 
the  petition  without  prejudice  to  a 
future  filing  (21  CFR  171.7). 

Dated:  )uly  31, 1996. 
Alan  M.  Rulu, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  96-20522  Filed  8-12-96;  8:45  am) 
aiuiMQ  cooe  4ia»-«i-i> 


Public  Health  Service 

National  Institutes  of  Health: 
Submission  for  0MB  Review; 

summary:  Under  the  provisions  of 
Sections  3.506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institutes  of  Health  (NIHj,  National 
Cancer  Institute  (NCI),  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
The  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  December  13,  1995,  page 
64068  and  allowed  60-days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1,  1995 
unless  it  displays  a  currently  valid  OMB 
control  number 

PROPOSED  collection:  Title:  Cancer 
Risk  in  X-ray  Technologists:  Second 
Survey  for  Incidence — renewal. 
Need  and  use  of  information 
collection:  A  cohort  study  will  be 
conducted  to  quantify  the  risk  of 
radiation-induced  cancer  among  90,289 
registered  x-ray  technologists.  X-ray 
technologists  will  be  asked  to  respond 
to  a  mail  questionnaire  which  collects 
information  about  incident  cancers  and 
risk  factors  for  those  cancers  to  evaluate 
cancer  risk  associated  with  occupational 
exposure  to  low-level  ionizing  radiation, 
taking  into  account  potentially 
confounding  factors.  The  information 
will  be  used  by  the  National  Cancer 
Institute  to  determine  cancer-specific 
radiation  risk  estimates.  Physicians  will 
be  contacted  to  verify  self- reports  of 
cancer  by  x-ray  technologists.  Burden 
estimates  are  as  follows: 


Type  of  respondents 


X-ray  tectinotogists 
Physicians 


Total 


Numoer  of 
respondents 


7.500 
350 


Number  of 
responses 

per  re- 
spondent 


Average 

burden/re- 
sponse 
(hours) 


.33 
.17 


Estimated 

total  annual 
burden 
hours  re- 
quested 


2.475 
60 


2,535 


UMI 


request  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on:  (a)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 


the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Direct  comments  to  0MB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Michele 
M.  Doody,  M.S.,  National  Cancer 
Institute,  EPN  408,  6130  Executive 
Boulevard,  Rockville,  MD  20892-7364, 
or  call  non-toll-free  number  301—496- 
6600. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 

Dated:  August  5, 199p. 
Philip  D.  Amoniso, 
NCI  Execu  tive  Officer. 
[FR  Doc.  96-20520  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  institutes  of  Health 

Opportunity  for  Licensing: 
Homologous  Recombination  and 
Cloning  of  DNA  and  Coniroi  o*  Gene 
ExpressiOfi 

agency:  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health,  Public 
Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  licensees  and/or 
CRADA  partners  for  the  further 
development,  evaluation,  and 
commercialization  of  homologous 
recombination  and  cloning  of  DNA  and 
control  of  gene  expression.  The 
inventions  claimed  in  the  patents  and 
patent  applications  referenced  below 
under  Supplementary  Information  are 
available  for  either  exclusive  or  non- 
exclusive licensing  (in  accordance  with 
35  U.S.C.  207  and  37  CFR  Part  404)  and/ 
or  further  development  under  a  CRADA 
for  clinical  and  research  applications^ 
ADDRESSES:  Questions  about  this 
licensing  opportunity  should  be 
addressed  to:  Larry  Tiffany,  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7735,  ext.  206;  fax:  301/402-0220. 


Questions  about  a  CRADA 
opportunity  should  be  addressed  to:  Dr. 
Cyrus  R.  Creveling,  Director,  Office  of 
Technology  Transfer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  Building  31,  Room  9A35,  9000 
Rockville  Pike,  Bethesda,  MD  20892; 
telephone:  301/496-5360;  fax:  301/496- 
2830 

SUPPLEMENTARY  INFORMATION:  The 

isolation  and  cloning  of  genomic  DNA 
fi^gments  is  a  fundamental  technique  in 
molecular  biology.  Several  methods  are 
available  to  amplify  and  isolate  selected 
DNA  fragments,  the  common  being 
polymerase  chain  reaction  (PCR).  Major 
limitations  in  PCR  are  its  error  rate  and 
the  small  fragment  size  which  may  be 
reliably  amplified.  The  E.  coli  enzyme 
RecA  has  the  ability  to  specifically 
target  single-stranded  DNA  to 
complementary  target  duplex  DNA  to 
create  a  three-stranded  complex. 

The  present  technology  involves  the 
use  of  E.  coli  RecA  protein  and  peptides 
derived  from  it  for:  (1)  Targeting 
restriction  endonuclease  cleavage  to 
unique  predetermined  sites,  (2) 
sequence  specific  mapping  and 
manipulation  of  complex  genomes,  (3) 
diagnosing  a  genetic  mutation,  and  (4) 
developing  therapeutics:  site  specific 
gene  inactivation,  correction  of  gene 
mutations,  control  of  gene  expression. 

These  inventions  are  embodied  in  the 
following  patents  and  patent 
applications: 

U.S.  Patent  5,460,941— "Method  of 
Targeting  DNA" 

U.S.  Patent  5,510,473— "Cloning  of 
the  RecA  Gene  &t)m  Thermus  Aquaticus 
YT-1"— and  its  DFV.  U.S.  Patent 
Application  Serial  No.  08/446,413 

U.S.  Patent  Application  Serial  No.  08/ 
483,115— "RecA  Peptide" 

U.S.  Patent  Application  Serial  No.  60/ 
001,384 — "RecA  Assisted  Cloning  of 
DNA" 

Information  about  the  patent 
applications  and  pertinent  information 
not  yet  publicly  described  can  be 
obtained  under  a  Confidential 
Disclosure  Agreement.  Respondees 
interested  in  licensing  the  invention(s) 
will  be  required  to  submit  an 
Application  for  License  to  Public  Health 
Service  Inventions. 

To  expedite  the  research, 
development,  and  commercialization  of 
these  compounds,  the  National 
Institutes  of  Health  will  also  consider  a 
CRADA  with  a  pharmaceutical  or 
biotechnology  company  in  accordance 
with  the  regulations  governing  the 
transfer  of  Government-developed 
agents.  Any  proposal  to  use  or  develop 
these  compounds  will  be  considered. 
Respondees  interested  in  submitting  a 


CRADA  proposal  should  be  aware  that 
it  may  be  necessary  to  secure  a  license 
to  the  above  patent  rights  in  order  to 
commercialize  products  arising  from  a 
CRADA. 

Dated:  August  5, 1996. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  96-20521  Filed  8-12-96;  8:45  am) 

BIUJNG  CODE  4140-01-M 


jEPiiPTMENi'''  Oi^  >^0US!NG  iND 
URBAN  OEvEiOPMFNT 

[DocKet  No.  FR-4066-N-22] 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Notice  of 
Prop  sec  information  Collection  for 
Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  15, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451— 7th  Street,  SW, 
Room  4238,  Washington,  D.C.  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hanunan.  (202)-708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  documents.  (This  is  not 
a  toll-frftR  number). 

SUPP.tWEN'ARY  INFORMATION:  T^ie 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
fit)m  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


1996 


UMI 
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information  wiii  hav;  practical  ;;tiiity; 
:2i  evaluate  the  a(.r\irH(;v  oi^'ne  agency's 
estimate  of  the  biirder:  of  the  prnonsed 
collection  of  information   ili*'nnaii(e 
the  (lualitv,  utilitv   ami    .iant)  oi  LTie 
information  to  be  r(ilip<  te<l;  and  (4) 
minimi/.e  the  ruirciei;  .;'  tnt-  collection  of 
mforiruition  (Ml  thos"  wnc  ire  to 
resfiond.  inchiciint^ 'tii  ru^c  the  use  of 
af)»rouriatt'  aiitonia'eu  v.ohection 
techniques  ijr  iSfher  torms  of  information 
f  e(  n  n  o  i  o  g  V   e  w    i )  e  nnitting  electronic 
submission  of  responses. 

This  Noti  R  also  lists  the  following 
mlormation 

ritit'  ,)t  Proposal:  Public  and  Indian 
fin  isnu-  LOCCSAVRS  Payment 
Vouchers. 

OMB  CnntrnI  Number:  2577-0166. 


Description  of  the  need  for  the 
information  and  pmposed  use  Form. 
HUD-50080  will  be  used  by  grant 
recipients  to  request  funds  from  HlJIi 
through  LOCCSAHIS  voice  activaieci 
payment  system.  The  information 
collected  on  this  form  will  also  be  used 
as  an  internal  control  measure  to  ensure 
the  lawful  and  appropriate 
disbursement  of  Federal  funds,  as  weii 
as  provide  a  service  to  program 
recipients. 

Form  Number:  HUD  50080  Series. 

Members  of  affected  publk  PTIAs: 

MAS. 

Frequency  of  submission:  On 
occasion. 

Reporting  Burden:  Estimation  of  the 
total  number  of  hours  needed  to  prepa  -p 
the  information  collection  including 


number  of  respondents,  frequency  of 
response,  and  hours  of  response,  on  an 
annual  basis.  5.312  respondents.  21  6 
responses  per  respondent.  1 14,762  total 
responses, "28,690..5  (n4.762*.25J  tota; 
burden  hours 

Status  or  the  proposed  information 

■  ollectioii  Reinstatement,  with  change, 
of  a  previousiv  approved  f:oliect!on  for 
which  approva;  .has  expireci 

,Jiuthorit>;  Section  J50b  Paperwork 
R  .(lui  tio"  \(A  of  1995,  44  U.S.C  Chapter  35, 

as  rinieniifi 

Michael  B  janw. 

Genera!  iM-uutx  Assistant  Secretary  for  Public 

BILUNG  CODE  «21(>-33-M 
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VRS 


LOCCS 

Economic  Development  and 

Supportive  Services 

Payment  Voucher 


U  S  Department  of  Housing 

and  Urban  Deveiopment 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No  2577-0166  (p> 


Public  reporting  burden  lor  this  collection  of  informaiion  is  astmated  to  average  0  25  hours  per  response,  irtduding  the  time  tor  reviewing  Imtwclom, 
searching  existing  data  sourcas,  gathering  and  maintaining  the  data  needed,  and  comptoing  «id  reviewing  tw  cdtoction  of  inlormatlon  Send  cofflnwnte 
regarding  this  burden  eslrnais or  any  ot)er  aspect  of  this  coileclon  of  informalon,  including  stjggaations  for  reducing  tt is  burden ,  to  ttw  Reports  ManagMiMnt 
Officer,  PapenworkReduclon  Project  (2577-0 166).  Office  ollntormation  Technology.  US  Department  of  Housing  and  Urban  Development.  WashinglBfl,  DC. 
£0410-3600  This  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  colection  intormaticn  unless  thai  coledon  dltptayt  a 
validOlwBa j^~  o 

Donotaeno  Ihis  lorm  tc  !h«  above  address 

HUDimplementBcr'-   "1-   *  Credit  Control  Sysip'    .  ..  >  Kt<;i       i-    vsiBm(LOCCSA/RS)toprocessrequestsforpaymentstoPub"  •  c    viuv  Housing progwn 

granlPM.  Qrant  recjt'w-,t5.  m'  out  a  vouchf  r  'or  r-  >c,  •r.f-  >ppiK:aDi'-  "  -  "•  p'ogram  v«ah  aU  the  necessary  Inlonnation  prior  to  mpi^o-  .<.«-'    *  cal  ustng  a  tauch 

|one»Blephonetoin^'tiate-^..-ar3wdwo'ipr-Kes^    "^<-  jr;.ftP>.  <^i  c*-  -'o-^ctPd  forer<lw1ngtielniafnMlonar>dtorconfirrT*tgir     -  ,«  ••        s»leBnbackbytw 

VRSsirnulatedvoic«.  ThtsuitonT»i»nisraquk'6ac.ac>uur.oer«t!£...-^o««  r>«U.S.HoiMingAetafB37,asainer)d^   Theinfermac^  >    r'-'-WMrwdertd itself 
to  confioennaii'v 

1  v-jurrt?.  M„n.t«r;  I  2.  LOCCS  °r~  *-ra     !  3.  Pertod  Covered  b*  thh  RaquMl  {rmrvyyi  msam^ 


073 


j_ 


j_ 


J L 


2.  LOCCS  °7—  *-ra 

EDSS 


1 3.  Parted  Covered  by  this  Request  (mnvyy) 
from!  to: 


%  ■ 


S.  Voloe  Response  No.  (5  digits,  hyphen.  5  more ) : 


8.  Grant  or  Proiact  Mo: 


6.  Grantee  Organzatlon't  Name : 


6a.  Grantee  OrganizaUon^  TIN  : 


%4;  /It/' 


9.  Une  »em  ,>«c. 

Type  0!  Funds  Requastec 

A/nouni  .^dotefs,  '   lUmtS; 

4210 

Supportive  Services 

4220 

Economic  Development  Aa^jJ>>. 

4230 

42A0 

Service  GQordinalor(s)  /  Case  Manager,  sfbaiary 

42S0 

Other  Program  Costs 

- 

10.  Vouctier  Total: 

i 

I  certify  the  data  reported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  become  more  than  necessary,  such  excess  will  be  promptly  relumed,  as  directed  by  HUD. 


1 1 .  Name  ft  Phone  Number  (inckxanB  area  code) 
of  ttte  Person  iMw  Compieied  tMs  Form: 


12.  Name  a  TMe  ol  AuSKXtzsd  Slgnalonr  (type  or  prtnl  dearly) : 


IS.agnaura: 


l4.0aiaalHaquast: 


Warning;  HUD  wilt  prosscute  'aiw>  claim?  and  statprwnf:    Conviction  may  rs^ui!  i-  a  ir:tna  ind/or  dvl  pertaMae.  (18  U.S.C.  1(X)1 .  1010. 1012;  31  U.S.C.  3728. 3802) 

Privacy  Statement  -''jbtK  ^jty  9'  2bB  '^manaa  intpgmv  Act,  31  U.S.C.  3512  suthortzsi'- 'hf.  rwoartmantOfHoualngandUeban  Dpvono'^'ki'  —ij"  r  t>i*>'-' 
-:3i:  me  inforr^afior-  ^ except  tne  Soaai  SecuriTv  Niumber  ;SSN1)  *»WchW> tie  used  Rv  ^uC  fc  .kdIk-!  :']!sOursemant dalB feom  haudulent  *-»>;<  "-i.  :>.j':x?»i  •■  r.f- 
aataistosafeguars  tfie  Jneo*  Credit  Control  System  iiOCCS  from  unauthonzec  ,icc«s?  '  vicwta  a'l-  jsiad  to arwuie  >Mt IntivMuate  w*ic  w  i-yipf*'  -viouirf.  :>  »« - 
tc  ^OCCSriavB  their  access  capability  promptfy  deielPO   "aiiuretc  provide  r^(intor"-iatiof^'"qj«*stp<";.;>r  '  iiiiyilnlliyltWplTiiliaaiii^  ■'  •'x.i'  apr''"vR  tr.- ;»  ■  "•- 

tc..OCCS  While  the  ofovisior  o!  the  SSM  IS  yolurtary  huC  usf><  it  as  ^  a^iiqijeitiefitili**! 'o' ^^itfto^a-jirigine  LOCOS  Iwn  ijnauthonzeo  acces"  '■■t<  fic^-ssor 
itii  not  0«  othery«n<;e  disclosed  or  released  outside  o'  huD  exc»pi  a?  perrriineo  :x  regjiroc  c>v  .a* 


tor-^  mj 0-50080- EDSS     (07/15W) 
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LOCCS    VRS 

Comprehensive  Improvement 
Assistance  Program 

Payment  Voucher 


U  S  D«partmenl  of  Housing 
and  Urban  D«velopmerTt 

Office  of  P'.ipiir  ar.a  indiar  Housing 


OMB  ApprovaJ  No  2577  0166  (axp  8/31/95) 


Pu«tc  raportlna  bufxton  'o<  Jis  coiiecoor  ot  mrcxmak;.  s  -snr-^;«;  -c  .j'.waa^  f.  ;;5  noufs  p«  -asponse  nduding  the  ome  tor  revwwmg  instaictions^  seafching 
exisara  dS  sources  gaSieong  aixJ  r^nta)r»ng  tie  ,wta  >**».;  vhi  x.r,o«nrK,  a.xi  reviewir^  the  coUecOon  o»  mfomwlioo  Send  comments  regarding  tiis  txirden 
asflmate  or  any  other  »p9ct  ot  *«s  coilectloo  of  r.ior-naiKx  -  >u,  ;,,w«i  .uutjesKre;  •i..  wJuong  !ht5  Ourden.  ID  the  Reports  Management  Officer  PapenworK  Reduction 
PfO|ect(2577  0166.  Otttce  of  intDrmaHOT:  '8cr>n,*)gy  .  >^;,.'*.'-*«-'  >?  -.,h«.«:  ^rti  Jit>ar,  Devetopment.  Washington,  D  C  204l(>-3600   The?  ager^cy  may  not 

conduct  <x  sponsor  and  a  oersori  rs 'loi  Bquffed  te  **<...  ."^         .«.--&.;    ,  ■--.aoon  .aless  that  coilecton  displays  a  valid  OMB  control  number 

Do  not  sand  Ihte  form  to  lh«  above  •d<lr»M 

HUD  imptertw- ted  the  line  ot  Osdit  Ccxitroi  S.'^rerv  .,«>- -^-M^-'fisaSystemlLOCCS.vWSio  proofs  requests  tor  ^^ 

grantees  Grant  reopwnls  Ml  oot  s  voucher  *ofrr,  -w  T*  riepiiojote  HUD  prograP  wtT:  all  the  -m^essary  pntormaDon  prior  to  maKing  a  tstephone  call  usmg  a  touch 
tone  Wephone  »  mitete  the  drawdwon  process  ">%«  j(^r».~  Mii  be  proo>p»9d  tor  »«itenng  the  ri(orma»on  and  for  confirming  mformalion  »«t  is  spoKen  bacK  by  Ihe 
VRS  simulated  vo«»  Thn  ntormaoor  s  -m'^uta  t-  jr  a.r:  ->-r*.i!ts  underttw  U.S.  Hcusirxj  Act  ot  1937.  as  amended  The  information  requested  does  not  lend  itself 
to  cooMentiaatv  


VotxJ>ef  Nirrf>er  : 


029 


J L 


2.L0CC8P)gnn.Ar«a' 

CIAP 


3.  P»«1odCo»««lbrl«*  Request  (rrwrvyy) 
torn:  n: 


t)  vo«c8  Me»pon»«  no.  \o 


ivfyhUi,  a  HKJf«  )  : 


8  Gr«M  or  Pitsfact  ^to• 


.  Oiantes  Orgartnalnnt  Hants : 


aa.  Qrania*  OrgarHzBlon  UN : 


J_ 


9    ijne  Item  No. 


1406 


1408 


1410 


1430 


1440 

t450 


1460 


1465 


1470 


1475 


1495 


1498 


1500 


lypa  ot  Furxte  RaquartBd 


Amoijnt  1  Jotla'i   "    opr-ts) 


Operation 


Maragerret'i   iT-cx'^vements 


Administralion 


Fees  &  Costs 


Site  Acquisition 


Site  Improvement 


^ 


OweWng  Structures 


A 


DweWng  Equipment  -  Non-Expendable 


Non-Oweiang  Structures 


Non-Dwelling  Equipment 


Relocaiion  Costs 


Mod  Used  for  Development 


FY  1992  &  Prior  Year  Grants 


10.  Voucher  Total: 


I  certify  the  data  reported  and  funds  requested  on  thii  voucher  are  correct  and  the  amount  reque 


i|  '.n  eTcess  of  immediate  dishu 


emcnt  needs 


for  thii  ptogrim.  In  the  event  the  fund*  provided  become  more  than  necegsary.  such  excess  wiii  be  prompity  returned,  as  directed  by  HUD. 


11.  NanwlPhan«Nunbar(includb)oarMood^ 
d  the  Person  wtn  Comiileled  ihto  Form: 


12.  f4aii«  li  Tide  o(  Auiho(l2ed  SIgnaiory  (type  or  prtnl  cteorty) : 


13.  Sgnaure : 


14.  Date  o(  Request : 


Wafning:  MUD  will  orosecute false eWmt and stalemsnS.  Convtetoomay  raeuninertnolnalandrtjrtavSpe'iatties  'au.S.C.  1001, 1010,1012;  31  U.S.C.3729.380S) 
Prtvacv  Statement;  Public  Lw 97-255.  Rnandal  Integrity  Act.  31  U.S.C.  3512.  auttmizes  ttie  Department  of  Housing  and  Urban  Development  (HUD)  is  aOed 
,>i  -ne  ntorrr,.ii!on  (aonaiit  the SocW  Security  Nuntoar  (SSN))  which  wt«  be  used  by  HUD  to  protect  disbuisemeni  aata  from  frauduieo!  acoons  "-he  purDos*<  g(  the 
3,iia  5  tc  safeguard  tie  line  of  Oedtt Con W  System  (1X)CCS)  from  unau«horizeda(X«8.  Thedata  ^re  ,js«a  to  ensure  that  indtviduais  who  no  -joger  mqui'e  *;ct«s 
■c  -,.C  C  S  ^a'.e  trw.f  v.  ;:«>;  ~  ca«>ebMy  pTompty  dslaM.  Fdkmtoprovidaatelnfcinnaaanrsquesteti  or.  tr.e  'orir,  may  deiay  the  processing  ot  your  approv,-»!  for  access 
to  .  JC c.  S    A-~,»  •? *  provision  of  tw  SSN  is  vofuntary,  HUD  uses  K as  a  unlqueldsnlHer  lorsafeguarairKi  r*  .OC CS  from  .jr^authonzed  access    "nis  iptor^.anon 

»nii  net  t*  oa^'i'WH^n  jisdosed  or  released  outsida  of  HUD,  except  as  parwtlMsd  Of  wqutred  t>y  law , 

~  __________     j^;:;;7f;^jp.5oo8o-ciAP  10^1  s'96) 
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LOCCS    VRS 
Comprehensive  Grant  Program 

Payment  Voucher 


us  Departmerrt  of  Housing 
and  Urban  Devaiopmenf 

yuce  c  pjdiic  a"c:!  odian  Housing 


OMB  ApTf  r-v  a  No  2577-0166  (exp  a^1/»6) 


Pubttc  reporting  burden  ?or  9iis  ■,x>ti»:.rK>r  of  intcxrr.afton  ts  Bsamatpc!  tc  averagti :,  /':  '"Ours  (^  -bspcxk*  oaLfni'^i,  "».  B -■>- 1  .■  .<,i,jy,rx;  i'!«;rj!-o;>'' 
existing  data  sources  gathenog  anc  maintaining  me  aata  needed  anc  oompiotinc  and  'pviewmg  ?>s  .i-otitxrflor  c  :'^tn'"-at)iy  >&'-■:  -yy-  ■->Mri»  -f-Qaj'ii-i 
estimaie  or  any  othe"  aspect  ot  thLS  co(lect!on  0' ntormatior,  including  suggsstKanj  tof'edixang  this  ourop-   c  tr*".j-pij'*5  ►Ai  .aat.'-.»  •  "'**ic*»'  :  ;i,-»»'w.! 


PrOie«t2577-0166),  Offic*of  inton^aSor^schnoiogy   >,  S  Dwpatmenr  o' HosJSing  and  J'tiar  C*tv«tOfxnt!r'   Aa«,r,ing-o- 
OondUCt or apontor,  and  a  person  is  'XJt  'tKiuireo  tc  'fstonc  ',c   ;•  ;:-o*tect-or  intor-naDor  j-ii«fi--  iTiat  ;oi».;!D--  I-  r>i3'.  =^ 
Do  not  send  this  form  to  the  above  address 

••_.::  imDi'snpn!f>c"iB  jr*  ;.t  C^edi'  C-cr^t'o!  Syste'ri  v  .)i,>  RHSpt:.-;Sf  ~vc»>r  LOCCS/VRS)IOpfo»^'=  '^:.:...f-r-'>.  •  -  ,  d.-v. 
grantf*j  -.Va^-  >ooipient;  fri'  otj' .1  .-OLTiief  ?or'^  '0-  ^»-  ,i£::pii<:aC)le  h,.  :;  program  Wft»i>di«necw-<-,v  •-.'■y-x^'yy  :,'■-•■■ 
tone  Mephonp  tc  /^.ilj^itp  ;t>«  nrawdwon  pfocess  "^.e  gia".ttip  wili  Pp  pf o'-.piPd  hx anfcrinj tw Into'^ a'c-  >:-•■: ':;  i'  tt'—i 
■.  ^S  si."-;uiatfw  .o.cjj    *^ii'  ^-foTnaOor  11;  rf,quir(K;  tc  ootam  [*>n»hF  jndt-i  n*-  J.S.  Housing  Act  0(1937  a'- 

•:■  vontidfrstialirv 


'  Hf;  ,io*--i 


rip;  Pu'n*'' 
-'ay  not 


The  intorma»or.  ■ « 


1  Voucnei  Number : 

028 


j_ 


_L 


_L 


_]_ 


2.  LOCCS  • 


COMP 


3.  P*nod  Covered  by  this  RKjuast  (nmwyy) 
i    »tjm:  b: 


S.  Voice  Response  No.  (5  digits,  hyphen,  S  more ) : 


0.  (jrari  or  rroteci  no: 


6.  Grantee  Organization's  Hamt : 


6a.  urariee  OrgantzaSon's  TIN  : 


9.   Line  Item  No. 

Type  ot  FufxJs  Requested 

Amount:  (dolan)     *   (oanb) 

1406 

Operations 

1408 

Management  Improvements 

1410 

Administration 

1411 

Audit  Costs  (CGP) 

1430 

Fees  &  Costs 

1440 

Site  Acquisition     »,^ 

, 

1450 

Site  lmprovemerv*^r'   >J 

1460 

Dwelling  Stnjctures                    ^^ 

1465 

Dwelling  Equipment  -  Non-Expendable 

1470 

Non-DwelHng  Structures 

1475 

Non-Dwelling  Equipment 

1490 

Replacement  Reserve  (CGP) 

1495 

Relocation  Costs 

1498 

Mod  Used  for  Development 

10.  Voucher  Total: 


I  certify  the  data  reported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of-tmmediate  disbursement  needs 
for  this  program.  In  Ihe  event  the  funds  provided  become  more  than  necessary,  such  excess  will  be  promptly  returned,  as  directed  by  HUD. 


^  1 .  Name  i  Ptione  Numt)er  (including  area  oode) 
o<  me  Person  f*\o  Compleled  ttils  Form: 


12.  Name  &  Tme  ol  Authorized  Signatory  (type  or  print  dearty) : 


13.  Signature : 
X 


14.  Otieotnaquaet: 


Warning    HUD  will  prosecute  *alse  aaims  and  statements   Convlcllon  may  result  in  crimtnai  and/or  ctvUpanaMM.  (18  U.S.C.  1001, 1010,1012;  31  U.S.C.  3729, 3802) 
PHvacy  Statement    »  bm  ..a*  9'  J55  Financial  Integnty  Act,  31  U.S.C.  3512,  authorizes  ihaO^iartiMnlof  HoiMingand  LMmh  ()evelapmert 
ai  tn«sintor-,a!ior  e.cppt -ns  >ec)ai  s«:unty  Number  (SSN))wt*iitrtibeus8dby  HUD  topio»BCl*burs«menld>laJiom*au<Mert  The  purpose  of  tw 

data  IS  to  sateguarc  thp  jn<.  o'  Crecit  Control  Systerp  'LOCCS^  from  unautwrtzed  access.  ThedaOareuasdtoanaurB  VMtirvividiiAwhonolongsrieqiaeaccess 
to  LOCCS  have  thpir  acct--  ::ap3Cii,^  pronpr,  3«to«K-  >  ')uu'c.;oprovidethslntonnalionrequ6StBdon«wfonn(iwydsl^twprocassingoryaurappfaviiiforaccsss 
toLOCCS,  While  t^eprov.5.or■o;!^p;;s^«volun.tan,  >' jC^jsss  it  as  a  unique  idsnIMsr  for  saisguardhg  tie  LOCCS  ftomunwilhortzedacesss.  UteWomrtton 
wM  not  be  otherwise  disoosad  or  'ninasec  sutsidt- 0' ^uD  except  as  psnnHsdarraqubed  by  liw. 

tomi  hiiD-soosf^-OMP   I07nsi/X\ 
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ISS 


LOCCS    VRS 

Drug  Elimination  Program 

Payment  Voucher 


L)  S   Oepartmant  ot  Housing 

and  Urt>an  0«vttJoprriant 

Office  of  Public  and  intiiar  mousing 


OMB  Approval  Nc  2577^0166  iSxp  9,31/96' 


204 1  ^-aeOO    This  agency  may  aoi 
jn(es<;  thaf  oottectoo  dlsptays  a  yaM  OM8  contra  numoei 


PuNic  r.oofUna  burt.n  'o.  T.k  r^ecoor  o*  .ntomanon  *:  ^siitwted  ro  avwaq«  0  25  hours  pef  response,  inOuding  »ie  Dme  (or  reviewing  instrucOons  saa/cnin§ 

««stKx)daBSOurc«s  gatfw,nQ.ind  ^Tvunanr^  tw  J^w  .-->«.t   v-i  .,rv«nno  .^rrt  .eviewmg  ttiecortectKJr.otintomiatKXi  Send  conTmenS^gartiing  ».b  border, 

«,a,T^  or  ary  ot^er  aeVect  of  L  oc,tectK>r  ot  rto<n.a!K>.    ■ ,  i...r.u  ..  gqesoons  -c  -ed-^rx,  the  Durden,  e  »«  Reports  Managerrient  0«ic«,  Paperwork  Red.x*>r 

fro^!(25"-' 0166     :;«1C8  o»  in(o(T-,a»or '£tnoc*:)tfv  *.-;.,.';  "rF  >>-<  •,<ijr<;  ar«1  ijrtjar  Devatopmert,  Washington,  D  r 

conduct  or  sponsor   isnd  ^  server  -s  •«(  'fKjt^ir»1  *[     -«i>:>-»i  .i.'   ^  .oifecOfji .  ;  •crn. 

Do  not  ««nd  tMs  form  to  th«  abova  addr»s9 

HUC.TX3Wrw,teait«lJ»«olCwit<:k)nWSy«t«rWoi»R««pon«Sy«tem(LOCa^ 

qraniees    Grant  rec<pi«lfc«OU!avi»Jetiwfc»mtorft»IW)«e«lltoHUDprograrn  wit  =ut  tr*.  w^san^  mtorrnatjori  ptkx  to  nnalong  a  telephone  cail  osing  a  t^ 

»ne  weonooe  ^c  mats  rp.e  drawdwr^  orw  ess.  Vm  (MIlM «■  l» pwniplwl  tor  entenng  tfie  nformalion  and  tor  confirming  mtormaHon  (hat  is  spoter>  bac*  by  ^e 

vRS^irTMjlatedvcxce    ->.<;  r»r-,a3cr  s  Hq>.redteO»>«*«ll«««teund8f«»U.S.  Hou-.nq  Act  o!  837  as  ar^eryiec    ^^fofmatjon  requested  does  not  lend 'tsell 

to  conftoentiaHty. 

_      .  -  » 


i-mcr^  SumO«f : 


018 


_L_ 


J L 


J L 


2.  LOCCS  Pgrm.  Araa: 

DRUG 


V01C8  aasporse  ^to  '5  iigtt»,  hyphai,  S  mor* ) ; 


a.  Grant  or  Pto(9C(  NO: 


6.  GKKu««OrgHlzailoMNanM 


3.  PMlodCovaradbyttOFtoquMi  (mnvyy): 
torn:  IK 


6a.  Gramea  OigartzMkxn  TIN : 


Line  itamNo. 


9110 


9120 


9130 


9140 


9150 


9160 


9170 


9180 


9190 


9191 


Type  of  Funds  Raquested 


o.: 


Amount     (doaais) 


(cents) 


Pen-oi,  sa  1  ent of  Law Enforcement 


Employment 


ofSec^^ 


Employment  of  InvesSisaoi^J  /^». 
Voluntary  Tenant  Patrol  ^ 


Physical  Improvements 


Drug  Prevention 


Drug  Intervention 


Drug  Trealnwnt 


Other  Program  Costs 


FY  1991  Grant  Costs 


10.  Voucher  Totai:        $ 


I  certify  the  data  leported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  t)ecome  more  than  necessary,  such  excess  wUl  be  promptly  returned,  as  directed  by  HUD. 


II.  Nam*  t  Praia  Numbar  (Including  araa  coda) 
ol  the  Parson  «iho  Compiafed  this  Fcnn: 


1^  ^4anl•  &  Tide  of  Au*iort2ed  agnalory  (type  or  print  clearty) : 


13.  St^iMura : 


u.OaMoinaquaM: 


HUO*ii!orosect,i«aisec«m8andstalBmenls.  Coovicfcn  may  reaiit in  criminal  and/or  dvilpeoaWae.  (18  U.S.C.  1001, 1010,1012:  31  U.S.C.  3729, 3802) 
i«  ^7-255  Finarvaal  InlegriV  Act,  31  U.S.C.  3512.  authorizes •»  D9partmer^t  of  Housing  and  :  >rt>an  Pevalopmem  -iUD'  ic  coltect 
-  :x;ial  Security  Number  (SSN))  wtllch  win  be  used  by  HUD  toprolBCtdlsbursenTen!  aata  trorri  trauduiert  action.s  ^e  purpi>se  o»  the 
■  ,•  'Kilt  Contro*  System  (LOCCS)  from  unauthorized  access.  TTwdata  xs  jsnd  to  aa-sure  that  mdiwjuals  who  nc  longer  reguire  accB<:  - 
.^.-.clity  promptly  deietad.  Failure  to  provide  the mibrmaton requested  or  ^,0  torrr!  may  delay  the  processing  o!  your  approval  tor  xct-s; 
r  :  I  the  SSN  is  voluntt»y,  HUD  uses  Has  a  unique  IdenMtar  torsileguaf  ding  the  LOCCS  fTomi^iauthonzed  access  This  intormatux 
t!    ;  eleased  outside  of  HUD,  except  as  permittBd  or  tequtrsdliy  law  

'         '  'orn  HUD-50080-ORUG    j>*f 


Privacy  Statement 

'C  ,  '/C  C  >  f^-tvt^  T-^r'  -it  ■ 

'c  ■.  ■  ...■  C.  i  S    '^  •",***  tr  -*-  £x 
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uOCCS    VRS 

Family  Investment  Centers 

Program 

Payment  Voucher 


U  S  Department  o«  Noustng 
and  Urban  Development 

C"'^."  •■•'  "' JD  .t  aic  "'i'ar  Housing 


OMB  Approval  No  2S77-0166  (wqp.  8/31/96) 


PuWic  rsponing  bunSen  'or  inrs  a)lle<,"Tiori  o'  .-I'orr-iatof^  s  ttstir-.atf-»L:  ;c  avwragp  .~  ^'  'loj??  i*'-  ">«,f«  i'j-  ria.jCTiy  tif-  Or-.n  t„v  K,'i»»»»T,-k,  :ns'.'.Kt;j-'.s  v-w^nnc 
-xistnc  aata  sources  gamtwing  ana  Ttamlatrn'^g  tm  aata  -leeOftC  ana  aimpietirig  a'X!  'Pv-iewing  Tub  :!:>i  ecOo  ■_-  infi..rrnstici-'  '>«■' :  ;;>'-  -ii»nts  -Vjis^ai-.;  f-i^  i-.u-st*- 
-etimate  or  ajiy  olh»(  a<;pect  o*  ffiis  coiiecftOT'  o'  r.'orrr.ation  r-duOtng  SLiggBSOoos  fa  'eduaoa  T^l<  ■yjof'  t  r*  Mt'fxy's  Ma'>ap<at-i«p:  .J^tic**  :=  apt'-v.  .y^  •i»3jctw<, 
•■•'04PC!.25'~  C'66  Offic*  o*  inton^aBOn  "achr.oiogv  ,S  C'fac^TrrMirii  o' ho  jsirig  and  J'ba'- :;:«-.  twoix'iftc:  A  a.'i.M'-xr.ir  '.  '  .-•:>■  0  "itiX  ~^e- ape-""  v  '-.av  no! 
oroijc!  -i'  sponsor  «TC  a  DBrscx^  IS  nor  ■■Muirfa  id  -sspoiX'  ic  ;.  .x>tect)i:)r  mtor^-jaor-  jnwss  tnai  .xxiecto'-  dtspavs  s  »alfC  JMe  yyv?):  'ivirnow. 
Do  not  send  this  form  to  tti*  above  address 

■iUC  mpiementBd tfw ujn«  ot  ,;<«dit  Control  S/stam  . oir*  Wssoon"*  SvsiB!-  l:  >;, :  S  ",  bS'  fc  Dro.33<;5  '(Sqjes'?; 'of  oavrt**^!?  It,  f^MK-  andtri**-  t-ioasiip  tyagrar 
qrantees  Cxan!  reacnenK  Sji  otjt  a  -.oucjvn  forrr.  foi  frv«i  appi>c&oi#  H.jC  Ofograr'  iwr  i  tk-  -^«m^>^'\  '.-,loi'^^-ino-  .>-i;y  :r  ^-ia»j-R:  ;■  iMi«.j>!-«.>«.  :ai  .^in,:  ;•  !^c:s 
tont^  wepnorw  to  initale  tr>t^  aiawOwon  proc*»r>s  "^t.  giapnsHJ  */\U  w?  aronpiBC  tof  t>n'«n,rig  t^,.  r.To""aIlo'  ans  »ri.  ,r>''t — i!',a  ■'Ho"-atK.-  r.a'  t?  <K>-y'J^-  '.'i^ct  tv,  (h,- 
VRS  Simulated  voic*  '^i":  informaDofi  is '-fa,,.  »»cr  aotan  tifinefits  jriopi  tr*.  i  ;  -^Cij^jnc  A  -  3t«^:.. '  ^c  3|f~,wr)ij«!-  '^x- :-t;x-^,atj<- -MTLWsiwj^je"- no- ix-c 'ts*" 
to  ccKitklenBaiity 


t.  Voucher  Numbw 

060 


J L 


J_ 


J_ 


_L 


2.  LCXCS  Pgrw.  A/oa: 

FIC 


5.  Votee  Response  No.  (5  dIoKs,  hyphen,  5  more ) : 


8.  Gnni  or  Protect  No: 


3.  Pehod  Covered  by  this  Request  (mn^ry): 
iRMTi:  10: 


6.  Qnmee  Orgartzadon^  Name : 


"58  Gfar-!se  '>3an(iaflon*$  TIN  : 


m^c&sm&t^ 


*  JS^*- 


9.   Line  Item  No. 

Type  oi  Furvte  Requested 

Amount:  (dolws)     *   (oantt) 

9610 

Administrative  Costs 

9620 

Other  Program  Cost^v 

9630 

Supportive  Services         \J^  /v 

9640 

Conversion/Renovation  Activities     / 

* 

to.  Vouciier  Total: 

$ 

I  certify  tite  data  reported  and  funds  requested  on  tliis  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement 
needs  for  this  program.  In  the  event  the  funds  provided  become  more  than  necessary,  such  excess  will  be  promptly  returned,  as  directed  by  i^D. 


1 1 .  Name  a  Phone  Number  Ondudkig  araa  code) 
of  tw  Pwaon  vtfio  Compteted  Ha  Form: 


1 2.  Name  &  TiDe  ol  Ai)ihorizsd  Signatory  (type  or  prmi  dearty) : 


t3.  SIgnaiurs : 


t4.  OattotRaqueM: 


warninq-  HUD  wii!  orosectrta  •ai.'^c  ^a.r^v  ind statements.  ConvtcDonnwy raeUtincrMnaiandtarcivlpwMHM.  (18U.S.C.  100l,t0t0.t0i2.  31USC  373.3802) 

Privacy  stat«m»ni       -.i.     ji.,    i'5  >  -  a'>  a     'agftiyAct.Sl  U.S.C.35l2.auHortzesthet3eparwienlolHeu«lnoar«tUrbanOe»alupni«niptU(3|looonecialtheinlormaiton(«ceepi 
the  Social  Security  N  -^rw   ^s»i   wncnwiiioeuseobyHUDioproiecldlsburMmenldatalromtrauctulentacUons.  ITie  purpose  ol  the  data  la  10  Mtaguard  the  Una  of  Cndll  Oarnrol 

System  (ijOCCSIIrOr-       U    ;.,,.■  ea  access     Thartnl»i»«.»i»4«n»i«»«lh«li»«»l,*Mh»hnr.^l~>;y.»,»y.>.a>..--..  ■,,lfVV-gK»,.f.^,,..ip«TT-1jfr'W  '|«j*''l'    c-»i— 

lopiDiMatiaMarma,:«    ^.esieo  or  the  form  may  itotay  the  procssalngol  your  approval  for  access  to  LOCCS.  WhlethaprovWonottieS8Nla«cMaarir,HUOusaslasai«ilqus 
ManWarlBraalaguar-i:' .  ccs  from  unamhon; ad  access   T7*lntamaiani«  not  be  olwniisadMoeed  or  ralsasadouWdeolHUO.anapiaapamiNM  or  required  by  laar. 


\o' 


•«.,!r'-50osc^-m 
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ISS 


I  nnn(^     \/PQ  U.8.  Departm«Kit  of  Housing 

LUL/L/C5      vno  «ndUrt)anD6/e(opment 

Hope  -  Elderty  Independence  o»fk»of  puc-.  -.-n  -^nun  -^  .sng 
Payment  Voucher 


OMB  Approvai  No  25^7-0166  :axj3  a/31/95i 


PufaQc  mportng  burdan  ftx  fiis  cxallecttoo  of  infor-ialKir  s  . 

stisnngtlatasouces  ^thanng  anrt  Ttaintainntj  Ti«  «i;v»-.- 

(KtimatecM- any  olhw  aspect ol »ik  coltectior  oi riur~iatH_'     <'• 

Pfoiecf  (2577  0166)  Office  otinlofmadon 'stnrowqv 

rjxidticl  w  sponsor    inc)  ^  pHJsor  s  rw!  required  ID  ;9Sf.»-H!<J 

Do  not  swKl  this  (orm  to  lh«  tbof  addr***. 

HUD  »r)f*eryermii  ttw  Ixie  o(  Cfedii  Cofitroi  Sy-5tom,VoK.»  R«<;ticn<j«  System  sLC 

grantees    Qraitrecipteots  Wl  out  a  voochef  torn  (of 'htt  ii.i.iiic.iciM  ■<i       .:.(  xjf*- 

»r»  lBt«priofie  to  ini«a«9  tfie  oray«*i¥ori  p/oc«ss    '^  gr;ir.»...  *ili 

VRS  simutalBd  yoic«    ''Ttis  intojmatkio  r=  '»<7uirB<]  f>  Mt^v    m  i«'i 


^!^f^■  t  iv«-f;>q*<  .  jl  -loufs  per  response  ndudtng  the  ams  tof  reviewing  instructions  seafcimg 
„ ,  -  ,<r^y(«!ir>g  ;4no  'mwwing  me  coDeclXJn  ol  intormaljon  Send  comments  mgartJing  fis  txirden 
g  ,  H:j9H<!tKx>«t^:xiud(jangtf\istMjrilen,lDlheBepoftsManagementOf1tc»f  Oapenwork  Reduct»r 
s-«-  -I -^Tj-yna  and  i<fl>an  De-zokipmenl.  Washington  D  C  20410-3600  This  agency  may  net 
_-oi!ecaor:  .nfwvifKv.  unless  mat  codecton  displays  a  valid  OMB  control  numbef 


~':.  '7PSi  to  pf  ocess  requests  tof  paymerts  to  Put*c  and  Indian  Mousing  prograrr' 

wr  Mi  trw)  necessary  mtormatior  pnor  to  making  a  teiephone  ca«  usmg  a  tood' 

*.  j«'n"-p!f.i  -(x  *-iMnng  rfw  ntonnafcir  and  for  confirming  mfom^aSon  Ihal  is  spoken  (sack  by  Ihe 

^^  -K.i.j'^ing  Art  Tf(93"^  as  amended    "Tie  mtormaiionrequeslBd  does  not  lend  iteei' 


'   Voucfi«r  Humbm : 

041 1    ,    1    ,    ,    . 

Z  LOCCS  Pgrm.  Araa: 

UEI 

3.  P«kx>  Corarad  by  itHs  RaquMi 
torn:                           KK 

(mnvyy): 

* 1 1  =  Partial  Disbursement 

_J2  -  Final  Disbursement 

s  voK»  BBsponw  No  (5t«gHs,li)rpli«,Sn«r»): 

&  Qarnw  OrganixMkmt  Nana : 

J  Gram  X  Pfoieci  No 

tti.  QrantM  OgarttalaM  TIN : 

?a  t^yee  Ogariialion  s  TIN: 

i     Line  Item  ^k! 


^/pe  jf  i^-iiods  Ro<4ij*;f5;(H"1 


Amount     idoitars) 


2000 


3000 


4000 


5000 


6000 


Hope  G ran!    Yaaf  '  Approved  Budget 


Hope  Grant  -  Year  2  Approved  Budget 


Hope  Grant  -  Year  3fcaAM6d  Budget 
Hope  Grant  -  Year  4  Apt  > 


'■j^J^^ 


Hope    1  ant  -  Year  5  Approved  Budget 


(cents) 


10.  Voucher  Total 


I  certify  the  data  reported  and  funds  re<iuested  onthit  voucher  are  correct  and  the  ainount  requested  is  noi   n  excess    f  imtrie!  ue  disbursement  needs 
for  lhi«  piOEram.  In  the  event  the  funds  provided  become  more  Ihan  necessary,  such  excess  will  be  prompily  remrnea,  as  directed  by  HUD. 


11.  Nam*  t  Phone  Numtwr  (mctudkig  arm  code) 
of  1t»  Psrson  «*w  rx5mol8t»d  (Ml  Fomi; 


12.  NanwtTlllao)Au>«(U8dSlgnalorY(lypaarpnnlclMily) : 


13. 


14.  Daleoinaquasi: 


Wvnlng    HUD  mil 

Prtvacy  Statement 

all  r^«  mtcr'n.iiicn  « 
lata  «  !o  ■iateguaf;  ■: 
'c  ^OC  C  S  na-.  M  Twi/ 
!c  lOCCS  A'-ilH  •^. 
•nil  nci  On  ot^""*'s.■ 


ir>'ci  '^'*^  ^^-0<'Mii  ■-' 
^co^s  _^paDtiitv 


y<d  slalBnwnts.  ConvicionnMyrMUltkicrtmtnalaadttrcj'.  i  p«nat>es.  (1»U.S.C.10O1JO1O.tOt2:  31  U.S.C. 3729.3802) 
.jnctt  Mt^itf  Act.  31  U.S  C.  3512,  auUxxizes  «»  Department  oi  Housing  and  liiban  Developmerif  (HUD!  to  codect 
,  Numb«r  (SSN))  which  win  bo  used  by  HUD  to  protect  dtsOMrsement  data  from  trauduleni  actions  Hie  purpose  o*  trie 
i  yslaw  (LOCCS)  from  unautwrteBd  access.  Thedata  *b  used  to  ensure  mat  individuals  wno  no  longer  require  access 
-y  ilutotiit  FailUfetoprovtde  the  InfawMdoo  requested  on  me  form  may  delay  Tie  processing  of  your  approval  tor  access 
.otuntwy.  HUDusesitasauniquelJBnMirlorsstiginirdinc  Jie  LOCCS  from  jnautnorued  access  This  mtormaOor 
iside  of  HUD,  except  as  permitlBd  or  lequiMd  by  Imt. 


form  HUO-50080-HEJ 


HEJ     t**^: 
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LOCCS    VRS 
indian  HOME  Program 
Payment  Certification 
Voucher 


us  Departmenl  of  Housing 
and  Urban  D«veiopmeni 

Office  ?•  ■'  jbiit  a^-c  "3  ar  "-^OLising 


CM- 


,..p'  '.  aJ  No.  2577-0166  {t^c   '^'■-  '^5) 


Public  r»pof1ing  burc»«n  ^v  •^ls  cxillecoor  ^'  "'o-'^a»c"  I";  >«^ri^na!ft:  \   :>,e'acp  0.25  hours  p^'    "s;^  »       -  .  "    .         _    . 

existino  aata  sources  gathering  anc  naintatmng  rw  ^ta '■**<!«3  an.c  x""[>psnc  andrevtemrtnjjthecoiectionoii'"         i        ,  r- 

estir-iatpo' .^,-iy  otnera^pt-ct -:^SiB  c»iiectior  ofrifonr.aoo-  incisKii.riQ <~^aowyaor^<=  'of  reducing ri»burd>n,>D<wRp. -        *i   i:f  ■> 
Pro)©c;.25''' C'6€     :  the*  o'   -tor^aoor  "'ecnnotog-,       S  Depa'irie'-i  :■ '-'o,,s.-tq  and  l>h«r  Dpvotoomerit  Wasri.(tgiu.    i^  ^  c\-- 
oonduct  c  5pcn«oi   sr.c  ?!  d«»''=o-  .?  no"  'BGjp't'c  IT  ■"SD.r.Ac  T   .5  -oitf-i.-ti-'',^  ir-to^-.^vr-     nit-cc  •»;-.■    .vifirton  displays  8  vsjid  OMB 
Oo  Dot  send  this  torm  lo  th«  above  addres.*! 

Hue  !.'^ipi«r->ent&c5ie,ji6  :■''.  «ji-  :.onCT.!  S.-'tj^-  .  ..-n-j^  Ksiix;-,><- S,5if^>iLOCCS/VRS)  to  process  -.:;„.h«,'.-  'or  payments  :;  -  ,  '>.. 
grantees.  Grant -popief^^  •'ti  ou'a  .cfc..^w  ioi~  ?c-' r*  a£.D"cat>ieHUD  programifiitftaBlhaneeessfl'-  ••-..'- .itiofi prior »Bm,i.,i.;  , 
toneWephone '0  moate  the  drawc?wor.  pf>cHss  '^t-  i's-u-^  «nii  be  prompted  for  anlBrtngtJeWBiinatK-  v<  -ji  cooSrmingir- .  -  .-ti. 
VRSlimulatadvaiGe.  Thisirfor^^i!!or  <  'M.:;„.w:r  >r-,-.-  -..^".'^f-f:  >^-io  "he  U.S.  Housing  Act  of  1937,  as  amended.  The  intormaHon  r 


8Ql>".' 


■p^ 

'■ig 

t  ' 

->.-«n 

-t* 

J  '   VI 

" 

Jt 

::  .^'1 

■">■..      r- 

uxjch 

..^.> 

?virie 

■     *<* 

.-  '«,fltf 

1.  Vouchai/Ceniflcatlon  Number : 

027 


JL 


-L 


_L 


_L 


HOMI 


S.  Voles  Responu  No.  (5  digits,  hyphan,  5  incre  1 :    6.  Indtan  TrRw's  Name 


8.  Grant  No: 


3.  Panod  Covartd  by  this  Raqunt  <mnvyy): 

iTDfTl:  10: 


f^^--'/  i)-  & ,  '/^,"V/' 


6a  Indian  Tribe's  Taxpayer  10  No. 


9.    Line  Item  No. 

type  of  Fu!||^ 

*^^-pd 

Amount:  (dotara)     *   (cent*) 

1000 

4 
Non-Administrative  C 

%. 

2000 

Administrative  Costs 

^ 

♦ 

10.  Voucher/Certification  total: 

$ 

I  certify  the  data  reported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  become  more  than  necessary,  such  excess  will  be  promptly  returned,  as  directed  by  HUD. 


11.  Name  &  Phone  Numtjer  (Including  area  code] 
ol  the  Person  who  caled; 


12.  Name  &  Title  ol  Authorized  Signalory  (type  or  prmi  deaity) : 


13.  SIgnalurs : 


14.  DaMolRaqusst: 


Wanting:  HUD  will  proMcuta  false  claims  and  statements.  Conviction  may  result  in  criminal  and^dvlpertaMes.  (tSU.S.C.  1001.1010.1012;  31  U.S.C.  3729, 3802) 

Privacy SlalMnant:  PutM«cLaw97-255,RnanclallniegrltyAci,3i  U.SC.35i2.amhcri2esthaD9par»n«nlo(Hou«ingandUrt)anD«velopmeni(HUOliooollectallheln^ 
(he  Social  Security  Number  (SSN))  which  will  be  used  by  HUO 10  protect  dlsbursamenidaialramlnajdulant  anions.  ThepupoModhedatalstosalsguardthaUneOCredliCamrai 
System (IX)CCS) from unaulhonzed access  ThedalaareusadtoansurathatlndMdurisirtnnolongerraqulraaccasiloUXXShevatnlraccssscapabaty prompOydaMled.  Failure 
to  provide  me  mformailon  requested  on  the  lorm  may  delay  the  pfocasslngol  your  approval  tor  accassM  LOCCS.  WhtathaprovMondlheSSNIsvolunlary,  HUD  uses  Has  aunlque 
Uentiller  lor  safeguarding  ihaa.CX;CS  from  unauthoctzad access.  This  mtomation  wl  not  be  othenrtsadMoMd  or  raleassd  outside  ol  HUD.  except  as  pwmlnad  or  required  by  law 


Ptvelef2 


form  HUD-600MH1OM   (07/1 S/96) 
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LOCCS / VRS 

HOPE  1    Implementation  Grant 

Payment  Voucher 


U  S  0«pariment  of  Housing 

and  Urban  Oevelopment 

Office  ■'•'  '*JD<ic  artd  Indian  Housing 


OMB  Apprwal  No  2577-0166  (oxp  8/31/95) 


FHjbiic  reponing  burdan  lo*  r«s  ::oitfKX>or  oi  jnrixfTi<i»c:  .-,  wsarr^iK!  h.  -w^mn  j  25  nours  per  respoa-je.  induding  ffwtme  (or  reviewing  instructions,  searching 
axisting  data  sources  gathering  and  me«ntaining  ifw  data  imhohc  v-:!  x)fr'pie!ifx;andrevie«>ngtriecollec«iono<in<ormafloo  Send  oo<T\ments  regarding  ttis  burden 
asamate  or  any  other  »pect  ot  this  cottecoon  ot  ntormatior   f>ciij<jin<j  sugqesnons  'oi  -eauang  mis  txirden  c  the  Reports  Management  Officer  Paperwork  Heductior 

Pra(ect!2577  0166,  Office  ot  ir\tormaion  *9cnr>otoqy  S  r,*<j.irtriwi^^' 'io.»f«5  and  Urtan  Oevetoptnent.  Washington,  D  C  20410-3600-  This  agency  mav '>o' 
conduct  or  sponsor  and  a  persor:  is  toi  reqoireij  D  'tjsfHi  .1  ;i;   a  ..c<i«cOor  mcfrriaoon  unioss  ITiat  co*lecton  disptays  a  valid  OM8  control  number 

Do  not  sand  this  tomi  to  th«  aboya  addraas 

HOD  mpierrenieo  tns  .  na  o(  Ciodil  Cufsiroi  SyslemiVotu  nuifiunit  SytWn  (LOCC»VRSl  to  piucess  'toubsi?  lor  payir-aris  -o  PuOW  arc  inOiar  i-iousing  progt..im  gransMS  3rar' 
■eciciern'i  flU  Tut  a  <f.»uc^wlOnnlorinaawi»aM»MW)progr«HII*h«Hl«nWMI»ylnKx  auon  prxx  v  -naionga  tsiaprionecall  jsing  a  IO(X*  !one  iBiepnore  lo  ininaie  the  dfawOwor 
:xoc«s  'h»  ijraniB*  ««  tjepranplsd »»•«••<( •latofcmialonwd tor  OonlnillnoWoi'^.aiior  '-al  s  i*ok«r  Oac*  Oy  'he  VRS  simulalad  vaca  This  intormalior  is  'squiten  lo  ofila- 
MnaliTs   .fxjw  he   .'    ".xi ■sing  Ad  ot  1937.  a««imid«d.    Ttw  titalllgfcn  faqMWirt  dO>»  not  enc;  isa?  'o  .xmnaeniiatty. 


Voua-ei  Sijnxm 


021 


_L 


_L 


_X_ 


J_ 


2.  LOCCS  Perm.  Araa: 

H0P1 


5  Voica  Resporsa  I*)    5  dW;  ■'yonen,  5mofa) :    6.  Grantee  O^B8n(^alton^B  Name : 


a.  Gian  Of  c'laeci  No: 

-1     Une  terp  No 
94^0 


3.  P«talCo»«»dby  iriis  Reouesi  (mnvyv 
ftonc  Kc 


ai.  Graniaa  OganlzaiDn^  TIN 


'■ype  jf  -ur-<!s  Requested 


Amount     (doflars) 


9415 


AfcMtacture  &  Engineering 


Implenientation  of  Homeownerslilp  Program 


(cents. 


9420 


9425 


RehabitrlatkMt  Costs 


Administrative  Costs 


94.30 


9435 


DevaoonenT  ,-;•  ^MCs/RCs 


CounseMng  &  Training 


9440 


Relocation 


9445 

9450 
9455 

946C 


45 

Temporary  Relocatioprr*' 


Assistsmce  for  Operating 


,:^: 


'^ 


Replacement  Reserves 


Repiacsmertt  Housing 


9465 


Legal  Fees 


9470 


Ongoing  Training  Needs 


9475 


9480 


Economic  Oevelopment 


Other  EUgUa  Activities 


10.  Voucher  Total- 


I  certify  tlie  data  reported  and  fund*  reqpiefted  on  tkis  voucher  are  correct  and  llie  amount  requested  it  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  finds  provided  Income  more  than  neces«ary.  luch  excesi  will  t»e  prompily  returned    ts  jirected  by  HUD. 


1 1 .  Nanw  t  Pinna  Numbar  (kKludbiB  ana  coda) 
ol  iha  Pwnon  wdo  OonipMHf  tfila  fonx\'. 


^2. 


iTWaolAuttvr'.'B'l  sicirvoico   'voe  T  orlT'  nentr 


13.Slan«ura: 


14.  DateolRsquatt: 


Warning-  HUD  will  prosacuto  latse  claims  wdstatemanls.  ConvlclkMi  may  resuli  in  oMnalaniVorcivit  penalties  nsuSC  lOOl  1010  1012;  31  U  S  C  3729  380? 
pn»»CYSl«lem»ni  ■>  ,,irK;uaw97-255,Rr«riciallnlegntyAct.91  U.S.C.3512.aUhorUe«ttieDaparirn«fiiolHooslnQaridUrfiar C8veic«meri|HuDj  lccoilecIalll^6^ 
T»  -^xMi  Sar..!  'y  •,  jc  !^  "=SNi)  wtiich  wn  bau»ad  Ijy  HUOtoprolactdatiursamanldaiakDmiraudulflntsctlnn;  T^e  purpose  oi  ifiedaiais  !o«!eguaro  '.he  ijneoiCrsai'  Conira 
Sv5:i^  ,  .~cc,t.  ■"  -  '  .i,,-.  fvedaccass.  Thadalaarau«adloaii»oraSiat*KS<idl«l»»*ionolotigarreQuif')accessioLiXCSna»emeiracce5'.capaDilltypfompUyc!eie!ec  fai'ij"" 
'  ;a -vie -r,' r.\>~,,!i  ^  j<.  j(",ied  on  the  form  may  delay  Stapwc»i»>^|Ol  your  appTOnai  tor  accaas  lo  ^OCCS  WMie  iheixovisionoi  meSSN  is  rt/Hxiacji,  «UC '^se?  (i  asaumot.e 
i«:n«  •<■{  ^leguardlnfl  the  LOCCS  IromunauthoflZBd  access.  Thlslniorniatonwanottwoiharwisadisoloiedor  leieaseooutsiOeol  Hi.C  aiceoias  permmecf  oT'equiretiPy  aw 

fom  HU0-S008O-HOP1-*     !07/15«6! 


UMI 


Federal  Register      Vol.  61.  No    i57  /  Tuesday,  A  igust    n    i  09&  /  Notices 


4203' 


LOCCS    VRS 
Lead-Based  Paint  Risk 
Assessment 

Payment  Voucher 


J  S  Department  0I  Housing 

and  Urtjan  Developfnent 

Office  of  Pud  K"  anc  'nriia-  '-cusif^c: 


OME-  App-TTv  a  St, 


■"'M     t-a    M--S5i 


Public  reporting  buroen  ;of  f  >:«  (xJiectxM'-  ot  [r'for';;itiC'"  ?■-  f^S'-najHC  ;c  ,s.»raoe  ,:  j"  '-,ou'^  :*«i   (*,tx:t-».   rKJi.)<1t'-i'_'  "i«-  9'-*  vy  ■stwu.ex^  :'t^-i  ,.-s  v;'.   ■i«a':ysiig 

enstipg  data  <iCMrce<;  qatOwria  ano  iTamtaining  trie  3ata  'in*»iec  aio  ;:-o'-"p>«n^g  antf  favwi*i.->c  ?■».  ciidoctux-  o'  in<o"~v)»or    S*<na  ;xy"'-!»'^  'wfla"li'>t  tiL^  r:-_>ro«" 

asenate  of  any  oth*K  aspect  o'  tnis  coHacnor  o(  r'orr-.aoor.  .nnudino  soygmtioo*  ':»  ■fMJix-na  Ihi5  Suroer  e  ?■*  ftwoortr-  Kteiacw^-^kT  .::mcw   =ap«>r«,  cy->  -^MejcrvTO 

^'OtPcl   25 '^  0166'   ij'ticeot  ntcxmatior  'BcJincJogv    _.  3    r^^^ftr-w^' ;■• -■'Ojsing  a'lC  '  I'-Qa'^  C»veto0o«>^-;   Wa<ir>n'.3tnr    .;'■   '    <X'>4ia:XiOC    "fit^  xm<t'~v  -\ft\  'lot 

jjr-OuC  o!  SDOivior   aTKi  a  aetsa-  ;s  "V^'  r6qi.rrK.-  it  re^-pcxK:  x   ?  roi»jc"jor  "toi-'-aso-  „-.»s«  — ,a!  .o"**rtcx-  3:f  ;ji3v^  -■  ,at>c     Mi-  .o-i'":  nj"i;>ii 

Do  oot  sand  mts  form  to  th«  abov  addrass 

-■.i'  "iptSkTiwitec  th«  ^rne^of  CrBdilCof^rro!  Sy<;t»(T   ,„■.:*  ■^»-<H>3nr,v  -jvsspr^.   LOCCS/VRS,!c  (.•foctis-;   »«3i>t*ir.«  ■  ■■  ; 

j'antt>trs    .j'ar  •  aapients 'lii  out  a  voucf>w  «orr"  >t:i  "ht"  apoiic.%DM- »-„  L.  >■  iJO'*— with aW  tie r>©CB<,<-,a-x    ■-•ormaoo' 

on«3  Biepriooft  !c -nrtiate  PM^  drawtJwon  Of  oc »ss    "le  grarlfxa  ^-ii  ■>>  umn^otPC 'c  entering  the  rtormstio'-  a'x;  fc-  ^... 

VRS  «:'^iuiat«*fl  .  oic*    ■^is  ."'cxr^alwr' ;< 'nQuir*>c  IT -iptair  oe-^tits  -idt)' TTe      :-   -•■?L"-.rng  A  ,;  ;,if 'Q'l     is  r-i-Tu*-xKic 

to  cor.tidftnSality 


1 .  Voucfier  Number  : 


036 


j_ 


_L 


1 2.  LOCCS  F^grm.  Atm:    |  3.  Parted  Covarad  by  ttils  Raqumi  (mnvyy): 
LBP         !    front:  kk 


I  *-. —  1  =  Partial  Disbursement 
I   I |2»Fifta<Dlsbur8efnent 


5.  Voloe  Response  No.  (5  digits,  hyphen,  S  more ) :    6.  Grantee  Orgtvilzailon's  Name : 


7.  Payee  Ogartzadun's  Name : 


&  Gram  or  Prafecl  No; 


'^.  G'antee  OrgartzaHon's  TIN  - 


7a.  Payae  Organlzalon's  TIN: 


9.   Ur«eltamNo. 

Type  of  Fugds  Requested 

Amouot:  (dolafs)     *   (oenb) 

1410 

Administra?  or'  \^^\ 

1430 

Fees  &  Costs             ^^ /^ 

/ 

,     • 

, 

10.  Vouctjer  Total: 

$ 

I  certify  the  data  reported  and  funds  re<]uested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  pn>gram.  In  the  event  the  funds  provided  become  more  than  t>ecessary,  such  excess  will  be  promptly  returned,  as  directed  by  HUD. 


11.  Narrte  K  Phone  Number  (Including  area  coda) 
of  tht  'ivvr  who  Completsd  Ms  Form: 


1 2.  Name  ft  Title  ol  Authorized  Sl^iatory  (type  or  prini  deariy) : 


13.  SIgnatura ; 


14.DteB0lRaquaai: 


Wvnlng:  HUD  will  prosecula  lalse  ciaims  .vc  sataments.  Conviclion  may  reeUt  In  criminal  andtorov.  d»^-'..v.;sos   (18  U.S.C.  1001,1010,1012;  31  U.S.C.3729.380^ 
Pr'v»cv  St»l»m»m    -"jat ,  ,iw  -  ■  255  -  n.T.f,.,i.  -iegrityAct, 31  U.S.C. 3512,au»l0(1zestheOer)at-'--    >  —x,?, -,:  ^  v-    -a    :eveiopmeni(HUD)locallaclal«wMannelon(aaoipl 


■v  jmt*  Vis  wnc^'  Wit  De  .if*:'  by  HUD  10  protect  dtsbuTsemeni  datt  tiDfr^  a.«7....«  ai-vy  ;  ~  c  y^  Dose  01  me  data  IS  10  safeguard  Via  Una  olCladHCanM 
'  i-fl.!Tvir,e-A^.ess  '^bjaiaa«»jsedioen«ure»»l)navldualsa»ionolonBatfequlreaccetsioiO(XShayefMlraeceaacapa>*typiuinptrdaleied^  H^m* 
■x:x   'xj  e«f-  }  "  t    '    tk3v  )«^t£.  :nepnicassingal  your  ^iprovat  tor  accaas  to  LOCCS.  \W«einaproi>lslonaftiaSSNIs«alun«ry.HUOuaasllaaaurtque 

iO&M;!i«  ;o<  ial8Qua/.;if^  Xm  uOCw3  •,!o,t,  ,iiiau;horiiec  .access.  This  Wormadon  «■  nol  be  ottierwisadtedoaed  or  releaaed  outside  o(  HUO,  except  s«  rts— *»«'  -r  -ac  mr  -■■  taw 


I^6  Socia,'  Setjjn'. 

tc  DT.  wic*.  fhp   ni^: 


form  HUD-MpOSO-uBP 


•i*- 
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Feci 


erai    Rt^iiistf 


Vol.  6- 


\9(V] 


.otices 


L0CC5    VRS 
Moving  to  Opportunity 
for  Fair  Housing 

Payment  Vouchpr 


U.S.  Detsartment  of  Hoi;slna 

and  i^.'bar:  Development 

Ottice  01  HuDiic  ana  inaian  Housing 


OMB  Approval  Nc  25""  0166  fexp  Ml/OS) 


Public  reporting  txird«n  iu<  Tiis  coHsc«on  of  inlofmaton  is  estinalad  10  average 0  25  hours  per  resf>or.s«>,  rtdMing  Uns  arneio.-  reviewing  inssuctior;s,  searching 
nx.'itu^:!  ^a:-<  ^-.if  h'.  gaiMenng  anO  niaintainingtw date noodod. and oompiear^  and  reviewina IhecoMection otintocmattoo.  Send commentg regaining »<>sbuid9n 
essmat»  ji  any  cowr  aspect  o(  thscoOacBon  of  inkxmalion,  including  suggestions  tor  reduang  this  burden,  to  the  Reports  ManagementOfiicer.  Paperwork  Reduction 
Pro)ect  (2577-01 66),  Olfce  of  bifcxmafcin  Technology,  US  Department  of  Housing  and  Uban  Devatopmeot.  Washington,  D.C.  20410-3600.  This  agency  may  not 
condurt  or  soonvv  aryi  n  cmrson  rs  not  raquirad  to  raspoTKl  to,  a  coitoction  mtormatjon  unless  that  coMecton  dbpiays  a  vaid  OMB  control  number. 

Oo  not  sand  !his  'orm  lo  ire  soovs  s<jd-fis- 

^    :  r"a>--w'tK;->,_rie  of  CfeditCoritroiSysiefrWoiceResporwe  System  (LOCCS/VRS)  to  process  requests  lor  paymaritstoPubfc  arid  lr>^^ 
.j  .  'M^,     ,rai '  ^cit  ■>wiis  fill  out  a  voucher  form  kx  the  ayplic^ble  HUD  program  with  all  the  necessary  infarmatton  prior  to  maWng  a  tdephona  cal  using  a  KHich 
tc  r«  4^>40^o,' »  r  r  -:.tci  the  drawdwon  process  The  grantee  wil  be  prompted  tor  entering  the  information  and  for  confirming  infoimaion  ttat  is  spoken  back  by  tie 
V  =>  ~  '..-■AA-.K  .  z,  »    ~^is  informaikin  is  required  b  obtain  benefits  under  the  U  S  Housing  Act  of  1937.  as  amended.  The  intormalon  lequsstod  does  notlend  itMN 
Id  cooiioennainy 


1  Vc«x*ef  Number  :                                     !  2  LCXJCS  Pgrm  Area: 

056 MTO 

3.  Period  Covered  by  mu  Requasi  (mnVyy): 
irom:                           10: 

*i — .la  Partial  Disbursement 
2  =  Final  DisbursetTient 

i  voice  -esaorsaNo.  (SdlQlti.  hyph«n.  Smore; 

a  urariee  urgirUatlcn't  Name  : 

7.  Payee  Organization's  Name : 

8.  Qrani  or  Pra)«ct  No: 

6a.  Grantee  Organizattin'*  TIN  : 

7a  Payee  Organizalion>  TIN: 

9.    Line  Item  No. 

Type  of  Funds  Raquep||d 

A^iount:  (dollars)          (cents) 

2000 

MTO  Grant  -  Year  1  A,  ;\-<^0iJdget 

• 

3000 

MTO  Grant  -  Year  2  Approvoo  ^J^ 

• 

/- 

■" 

-  -< 

10.  Voucher  Tcftal: 

$ 

I  certify  the  data  reported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  become  itKire  than  necessary,  such  excess  will  be  promptly  returned,  as  directed  by  HUD. 


1 1 .  Name  A  Phone  Number  (Induding  wee  raxM) 
d  ON  Parson  Mho  Complfliad  mis  Form: 

1 2.  Name  t  Title  ol  Aulhortzed  Sienatory  (type  or  prim  dearly)  : 

• 

13.  Slgnalur* : 

X 

14.DaieolRequeU: 

WarrMng    HUD  will  prosecute  false  clain>s  and  statertieriCs  CoTTvicion  may  result  In  oMnal  and/or  civil  oervilties      S     S  ^ 
Privacy  Statement    ^  jCik,  Law  97-256.  Rnarxaal  Integrity  Act,  31  U  S.C.  3512,  authotfzes  tfie  Deparenent  d(  Housing  ana 


■DC-   'C'O  1012.  31  US 0,3729, 3802) 
.jrt)ar  Deveiopment  (HUD)  to  collect 


*1  rvsz-for-aiior  e  <:.ept  the  SocW  Security  NutTtber(SSN))  which  wM  be  used  by  HI  "- -c  Droiect  disCsjrsemer.t  data  Itcht  fraudulent  acoons  The  purpo.«>  of  the 
3ata  s  !c  iateguarc  Ti  Urwof  CradR Control  System  (LOCCS)  from  unauttwrized  access  '"^p  data  a;e  jsed  toersure  that  individuate  wno  no  longer  'equire  access 
tc.CCCSnav  a  trievacoaateapaMHyprompVy  deleted.  Fa(luretoprovide9ielnfc)rrr»atonrequestMor'!netorT^rTiayae(ay  the  processing  ot  your  apptovai  tor  acct^s 
.,  _o::s  A^iwtfwprtweionoftteSSNisvoluntary,  HUDusesltasauntqueidenttfierto' 'lafeguardirig  ihe  L^OCCS  trorr  jrauttrorized  a&<^  ^is  mforr^ation 
•r.ii  ^„r  n»i  ot^er^isa  '!i<;cios«t:'  i"  -B*-a<v«d  outskte  Of  HUD,  except  as  permitted  or  requirec  pv  la* 


torm  HUD-SOOaO-MTO 


'&'96) 
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LOCCS    VRS 

Public  Housing  Development 

L-ine  ^tem  Based  Payment  Voucher 


U  S   Department  of  Housing 

and  Urban  Devetoomerri 

Office  of  Public  a-^c  ^o  a"  Housing 


OMb  t,: 


-  >  al  No.  2577-0166  (Exp.06^1/9«) 


PuMc  reporhng  burden  to.  »>.s  cofi<Kflor.  oi  IT formaBo"  s  f^ttmaW  ID  awwage  0.2S  hours  p«r  r^^ 

**y"9  '^'■■^  -ioj'c^  jat^pn-g  a,rtf  "lajntaintng  ^p  aata  ■^ae<)ad.andcompMlnflandrBvtwi>inflm»«)lac<k)nrtlnteinMi«on.Sandcom 

eMmatecar.  ctnw asDtc: of c^i? c»iiect!0" ot mto^aoor  '---^-^  ""iiiOTOTifrtfnfryrmliif^jthhNirflan.ritwnopnrtiMwigomw  P^MworKFMucian 

Pro)act(25--  :'66    _ ^.t*  o-  -or-ato-- -»c^rio.Dc>      =.  :.er.-,rt^T«woifHousir<gandUft>anD«valop»nentWaghlnoton  DC  20410-3600'  ThisaQaftcynwfwt 


»nducT  z-  ^o(  •" 

JO  •10!  sens  this  fom  to  the  above  aOOress 

-  .  :.:  .-ip.«-*.rip<jrhe  „inp  jf  .,;bo  •  ...or^f'j.  Sv^tP'-.  ,  :>ct-  ^vsooH'-ji  SyS»B(T)(LOCCS/V  =  "    tc-:x»-<-.-,  --j^t^- 


.  j/ments to  Pubhc  and  lr>d.; 
,    .  .     .  '  :>'^<^  to  making  a  Wepho-^ 

lo«»tt«phone  to  initiate  •^p3'a,v-iwo'-Dr-x;f«>;    "-^  raiiee  twill  be  p*omp«BdterertBnng«»lr»»orr..i3,     ,-■        ^  intonnakMrihat 

VRSsfmotatodvo-v*   This  i;ito— .^oor  ,<  rf.aj„Hac  c.eiainbenefiteundeflheU.S.Hog«lngAeloll93    as  i-^w^ay" 
"-ID  oanMenliality 


.  it  ntamtaAan  raqusUBc 


-.acxby  tie 
.>.i;iendKsaH 


I.VaudMr  Number: 


032! 


2     I  rw*nc   D»r««     (^». 

PnFU 


3  PerlodCcvaradtiirmisRiqueti  (rmvyy): 


5.  Voce  nesponss  No.  (5  digils,  hypben.  5  mas ) : 


8.  Gran  or  Protect  No; 


_L 


*■, — 1 1  «  Partial  Disbursament 
I     I' 


'  I   M»ai  u/i»uui»«ttietll 


6.  Grantee  OrsarHzalion's  Name : 


6a.  Grantee  Organuadon's  TIN  : 


7.  Payee  OrgartOoHan's  Name  : 


7a.  Payee  OganUaSonl  TIN: 


9.   Line  Item  No. 


1410 


1425 


1430 


1440 


1450 


1475 


1480 


1495 


1499 


1500 


Type  of  Funds  Requeslad 


Administration 


Initial  Operating  Deficit 


Planning  (except  HUD  technical  service  fee) 


Site  Acquisition  &  Expenses 


Amount:  (doaais) 


Site  Improveme 


t). 


Non-DweHing  Equic' 


'^ 


Construction  Work/Com  o 


5^. 


^ 


n  Progress 


Relocation  Costs 


Development  Used  for  Mod 


FY  94  &  Prior  Year  Grants  &  Loans 


10.  Vouchw  Total: 


(oaoS) 


I  certify  the  data  reported  and  funds  re<juested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbuisement  needs 
for  this  program.  In  the  event  the  funds  provided  bectMne  more  than  Jiecessary,  such  excess  will  be  promptly  relumed,  as  directed  by  HUD. 

11.  Name!  Ptxme  Number  (Induding  area  code) 


ol  ifw  Person  «itie  Compleisc  this  Form: 


12.  Name  t  TiHe  d  Authorized  Signalary  (type  or  print  dearly) : 


13.  S^ialure : 


14.  Date  ol  Request: 


Warding  HUD  will  prosecute  >ais<j  cia.m?  anc  statements  Conviction  rtiay  rasult  m  cr- -a  ^xi  .  .*<„«)as.  (18U.S.C  1001.1010,1012;  31  U.S.C.3729.3802) 
Privacy  sutement  p  ,a,c  .^^w9~  255  ^.naAoai  Integrity  Act.  31  U.S.C.  3512,  auttionzp  •-  '<:«ar«nent  ot  Houtingjnd  Uitav)  Developmant  (HUD)  to  oolsct 
ar;-^^,r.,or-at>or  except  rv^^o3aS«c;..;n  v.'-*ae(SSN))i»»Nchtwil*»u8«»byr  HUD  t  :v .  :>^c  diebuneirwnMaa  tam  taudutor*  actions.  The  purpose  of  tw 
aata  !s  sc  safpou^rj  f*  ^o^  3-  .^rsdi: Co.-'trDi  s,<;«f»n  'LOCCS)lPomunamhori;pd  3ec8<:<  '->,:-  is-,-;  a-=  :.'sad taLOnsumawtMMdualB wtwnblongsrraqulieaocoss 
to  LOCCS  -.av»^  tr>»f  acc*-;s  c-ipaoiir%  pro.'-iptN  3f.,Piee  'ailuretJprovidftihe  -■  v^  .  tjc  ;f-,vit".;^*5  v  r».  'orm  may  delay  the  pfocoasfcig  of  your  ^jprovrtbraccoss 

'  ar,.  .HUD  uses-it  as  a  uniQ  »■  oa-iv>  !.>  .jeo-^oiua  the  LOCCS  from  urauthorized  access   "^i^  ?-*r~j»,T 


to  LOCCS    wh.i«  the  yov'5.0^  .V  re 


win  not  be  othenMst  -ji^ciosw:  .  ■  f  leait-c  -.xtsKJe  of  1 1110.  OXCOptai^lliil        y   «; 


law 


kxm  HUD-SXfti^-PrfV    (07/1 V96) 


42040 
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LOCCS    VRS 

Service  Coordinators  fo"- 

Public  Housing 

Pavn^ent  Voucner 


U.S.  Dopartme."!  oi  Housing 

and  Urban  Ck^veiopmeni 

Office  of  Public  and  Indian  Housing 


OMB  Ar-p'ov^i  \c   ?577-01S6  (exp,  8/31^5) 


Pubiic  reporting  burd«n  tor  (his  coitectKxi  o»  infomialwn  is  es&naled  to  average  0.25  hoors  per  response,  IncKjcSng  t^ 

'-'tK-jrq  ;.ru3  .ooces  gaffwing  ar<3fTiairilainin9lhe  data  needed  and  comptetiog  and  revwtwngttwcolactkin  Of  infanrw 

^scr'a'.p  '  i"v  zir^f  ^scQCt of  (hsojlecaoo of rlormation.indud»ij»Mgge«>Ky»IOf  reducing iWs burden.^ 

P'oiec'  25""    '->£      -c©  ot  IntormaKm  Tecnnotogy  U  S  Departtnertof  Housing  and  Urban  Development.  Warfitngton.  DC.  20410-3600  This  agency  may  not 

:.ooau':'  y  '.cx-'^^o!   i:  .'  .  D<a(scif"  ■;  ' '■•  ^t  .,'r^  to  lespond  to.  a  cotecton  tnfofmation  unless  that  coflecton  dfeolays  a  valid  OMB  cor^troi  ''umber. 

Oo  not  send  this  form  lo  Ih*  <t>ovi!  address 

-i^C  -si'^Of'r !«;  r*. ,.  j^'    :  .'-oi"      '       System.'VcMce  Response  Syslem  (LOCCS/VRS)  to  process  requests  tor  payments  to  Public  and  indian  Housing  progrim 

3f=irtees     .y  5.^'  i*.:.t''»'"y  ii:  -'-^'  '■  -  t.  r^«r  form  for  the  applicable  HUD  program  with  all  the  .necessary  intormation  prior  to  ^laKing  a  telephone  call  usmgatoueh 

•oot*  »ieonor«s  tc  ■■itiAto  -^4>  J' ijv  :won  process   The gtaiWao  wa  be  prompted  tor  entenng  the  rtormalion  and  (or  conr'  r^  ng  "O'-aao^ria!  is  spoKen  backbytta 

vRS --imuattrovoiCf     '.s  -w  djon  is  required  to  oW«n  benefits  under  the  US  Housing  Act  Of  1937.  as  amended.  '"-.t-irK: 

10  -crnoor oaltty 


'.)r  '  ciquestpa  ciops  not  lend  llsalt 


064 


.^meef 


■  5    I  nr.r<  Prvm   Arn 


1 3  Penoa  Covsrad  by  this  Request  (nruiVyy): 
SCPH  I    -om: 


\_JZ  «  Final  Disbarserrtenl^ 


i  VacB  Response  No.  (5  dlQfts.  hyphen.  5  nwo  ) 

6.  Gr»ttee  Organman's  Name : 

7  p8ywO<5a(*;4«)H»Nam«. 

8  Grant  or  Protect  No: 

6a.  Qramee  Ofganzatuni  tin 

7«,PayeeOi9ewta»»n'«t3N:                        .,    ^ 

9.   UneitemNo. 


Type  o(  Funds  Requested 


Amount     iaolla.rs; 


icents) 


9810 
9820 
9830 
9840 
9850 


Administrative  Qssts  (Exduding  Salaries) 


eOi^st: 


'  Other  Progran^mii! 

;  Supportive  Services 

.), 


\ 


v%- 


JL 


Training 


Salaries 


i 


;$ 


10  Voucher  Total 


I  certify  the  dala  reported  and  funds  requested  on  this  voucher  are  correct  andlheamounl  requested  is  not  in  excess  of  immeaiarcaisnursemcni  needs 
for  this  program.  In  the  event  the  funds  provided  become  more  ihan  necessary,  such  excess  will  he  promptly  relumed,  as  directed  by  HUD. 


1 1   Nari'e  &  Pnor^e  Nurnoer  (irx:iuOing  area  cooe) 
ol  me  Person  nno  Cornpieieo  iKi  Form 


1 2.  Name  &  Tine  ol  Aulhonzed  Signaiory  (type  or  print  dearly) 


,  13.  Sqnature ' 


14.  Date  o)  Request : 


-i)L 


•Vaninq  'uO  will  prosecute  talse  claims  and  Statements  Convictioo  may  result  in  criminal  and/or  civil  penalties  (18USC  1001. 1010. 1012:  31  U.SC  3729  3802! 
Pnyacy  Statement:  Public  Law  97-255  Financial  Integrity  Act.  31  US  C.  3512.  authonzes  the  Department  of  Housing  and  Urban  Development  (HUD)  to  collect 
ai.  ■^..-  r-c -a»on  (except  the  Soaai  Security  Number  (SSW))  which  will  be  used  by  HUD  to  protect  oisbursement  data  from  fraudulent  actons.  The  purpose  of  the 
oaa  i  ;^  ^.eguard  the  Une  of  Credit  Control  SysBm  (LOCCS  |  from  unauttionzed  access  The  data  are  used  to  ensure  that  indrviduals  who  no  lortger  require  access 
to  LOC  C  S  have  their  access  capat>ility  promptly  deleled  Failure  to  provide  the  information  requested  on  the  form  may  delay  the  processing  of  your  approval  tor  access 
to  LOCCS  While  the  provision  of  the  SSN  is  voluntary  HUD  uses  it  as  a  unique  lOentifter  for  saleguarding  the  LOCCS  from  unauthorized  access.  This  intormaoon 
wiR  not  be  otherwise  disdosed  or  released  outside  of  HUD,  except  as  permittad  or  required  by  law 

forr-  HUD-5(X!80-SCPH   r07/15/96) 


UMI 
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OQf 


i2041 


\'  H  b- 


Special  Purpose  Grants 

Payri'iefit  voucner 


U.S.  Departrre'i*  of  Housing 

and  Urban  Deveiopme-,' 

Oftics  ot  PuDiic  ano  inaian  Housing 


OMB  Approval  No  2577-0166  (axp  8^1/95) 


Puoiic  reporting  cxjrden  lor  this  coMection  Of  Informaton  is  estimaWl  10  average  0.2S  hours  per  response,  indudirtg  the  Ime  tor  reviewing  nslruOions,  tearchng 
exBtrig  data  sources,  gaffwrvig  arid  rnairMairiingtw  data  needed.  arxlootnpMingarMraviewviglhecoll^^  Send  comments  regarding  Nsburten 

estmaia  or  aiiy  other  aspect  ot  ttw  colecltan  of  intormabon.  including  suggestoTB  tor  radvmrig  this  bu^ 

Proiect(2S77-Ol66).  01liceotlntormallonTec^nology.  US  OeparVnentoT  Housing  and  Urban  Development  Washington.  D  C  20410-3600  This  agency  may  not 
conduct  or  sponsor  and  a  person  Is  not  required  Id  respond  to.  a  colection  mformaiion  unless  that  oolecton  deplays  a  valid  OMB  cx>ntroi  number 


no'  send  trifs  torrr  \c  the  above  address 


gra-rt.^'.      :■'•»- 
ton*  wepftof*  '- 
VRS  simulaiec 
ID  confidentiality 


>>- ^^e  o^Ol  eOi-.  v.,cri^tfOi  ;:>7Stom'Votce  Response  System  (UX^CS^VRS)  to  process  requests  tor  payrnents  to  Putjhc  and  Indan  Hous^ 
cicxents  till  out  a  voucher  form  lor  the  appicaMe  HUD  program  with  all  tt>e  necessary  intarmaHen  prior  to  maKing  a  telephane  cal  using  a  touch 
'tate  tne  drawOwon  process   The  grnntoo  wi  be  prompted  tor  enienng  the  ntormallon  and  tor  conBrming  tntormaton  »iat  is  spoken  back  by  tta 
J-    "-v^-  mtormalon  is  required  to  obtain  benefit  urxler  the  U  S  Housing  Act  of  1937  as  arrtended    The  inlormaton  requested  does  not  lend  UseM 


l.VouctwNurnOer-                                       2  LOCCS  Pgrm.  Af«a:    !  3  Period  Covered  tw this  RsquMt  (mmryy):                             ".        1  «  Partial  OisbufSCm&ra 

044:                         ,                  PSPG     '    from.                     ».                                       Qz « Final 0istyr*9mttit| 

S  voice  Response  No.  15  di0its.liypn«n.S  mora) 

6.o.».,«.^aan.Mon-sNam.                                            5^;4#S^e*9arifaa«or,ii  »«m« , 

B.  Grant  or  Protect  No" 

6a  Grantee  Oiganizatioo^  TIN  .                                              ~»  P«v«*  OrgarstaiiQe's  T»«r                                         X 

9.    Une  item  No 


Type  of  Funds  Requested 


Amount 


(cents) 


1000 


Personnel 


+ 


1100 
1200 
1300 
1400 


Fringe  Benefits 


Travel 


Equipntent . 


/^ 


Supplies 


V: 


Lcit; 


1500 


i 


Contractual  /  Sub^rai 


\m^* 


1600 


Construction 


1700 


Other 


1800 


Indirect  Charges 


10  Voucher  Total: 


I  certify  the  data  reported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  imntediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  become  more  than  necesxary.  such  excess  will  be  promptly  returned,  as  directed  by  HUD 


11.  Name&  Ptnrte  Numtier  (including  area  code) 
oi  me  Person  who  Completed  this  Form: 


:  12.  N»ne  &  Title  01  Aulhcnzea  SignaKxy  (type  a  pmi  dearly) 


L 


'  la.Sigrtature 


14.  Dale  01  Request: 


I  . 


Warning-  HU  D  wilt  prosacute  false  dainis  and  statements  Convicllon  may  result  in  criminal  anVorcivlpanamas.  (18USC  1001  1010.1012:  31  U.SC  3729. 3802) 

Pnvacy  Statement    PuoiK:  .^*  97  255.  Rnanoal  Integrity  Act,  31  US  C  351  ^  aMtwnz»s»>e  Department  of  Housng  and  Urban  Development  (HUD)  to  coHecf 

-  -  ■ ~  :--    '  the 

I-  »  .  t>SS 
"  '-1,  ,  »J<1S 


=,, -^p -'orrnatio^  p>^pt!heSoaalSecurityNumber(SSN))whichw«beu8edbyH»JDIoproiBCtdW)ut»eri«arttda«aftomtrauduts»«act)a-:^  -»^ 
<.a:;>i<^tc'->a*c^Lar3!n(' Jn«o^CredltControlSystam(LOCCS)fromu^autho^Z8dacc•ss.  The  data  are  used  to  snsuraViatirxMduilitwhc  '  r  je 
touOCCSnavp'-ier  xc»ii  :;apab<lin  OTomctK  :!«>ieisd.  Paikiretoprovide  the  intorma»onreque«tod  on  tfwtorm  may  delay  the  pK)c««singoiyoj  a:  .- 
toLOCCS   wni*tn«-o'?-.t<.or  3'r>eSSN  <  .  c-^ntMy,  HUD  uses  Has  a  unique  idonllfar  tor  lahguirdtog  »w  LOCCS  Irom  unaM»iortzed  acce< 

••HI  not  t)e  otherwise  jsciciftc  c-  'e.ftaRw:  ii.sioe  of  HUD.  except  as  permittp<?  »"pqtflrBdl>y  law 


tomn  HUD-5008IV8PG  (07/15/96 
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U.S.  Departmeru  ot  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  25770166  (Exp  08/31/95) 


L0CC5    Vnq 
Traditional  Indian  Housmq 
Development 
Payment  Voucher 

Ptibilc  raporling  burden  tor  itus  collecnon  of  intormalion  is  estimated  to  average  0  25  hours  per  response,  mctuding  the  time  for  reviewing  instructions,  searching 
existing  data  sources  gattienng  and  maintaining  Ihe  data  needed,  and  completing  and  reviewing  the  collection  of  information  Send  comments  regarding  Ihis  burden 
estimate  or  any  other  aspect  ot  this  coNecbon  of  information ,  including  suggestions  lor  reducing  this  burden,  to  the  Reports  Management  Officer ,  Paperwork  Reduction 
Protect  (2577  0166)  Office  of  Infomiaton  Technology.  U  S  Department  ot  Housing  and  Urban  Development.  Washington.  D  C  20410  3600  This  agency  may  not 
conduct  o(  "sponsor  and  a  person  us  not  required  ID  respond  to.  a  collection  intomiation  unless  that  collecton  displays  a  vabd  OMB  control  number. 

Do  not  send  this  torm  to  the  above  address. 

HUD  implemented  the  Une  of  Credit  Control  System/Voice  Response  System  (LOCCS/VRS)  to  process  requests  for  payments  to  Public  and  Indian  Housing  program 
grantees  Grant  reapients  till  out  a  voucrier  torm  tor  the  applicatile  HUD  program  with  all  the  necessary  information  prior  to  making  a  telephone  call  using  a  touch 
lone  Weprxme  to  imnate  the  drawdvwxi  process  The  grantee  will  tie  prompted  tor  entenng  the  information  and  lor  confirming  information  that  is  spoken  back  by  the 
VRS  simulated  voice  This  intormation  is  requtredlo  obtain  beneliB  under  the  US.  Housing  Act  of  1937.  as  amended.  The  information  requested  does  not  lend  Itself 
ID  conlidentiality 


.       ■ ."  Number 

031 

,  2  LCXCS  Pgrm  Area       3.  Penod  Covered  Dv  this  Request  (mrrVyyl                              ^4.         ■)  _  Partial  Disbursement 

flHD           :    trom                        lo;                                          •          2  =  Final  Disbursement 

S  Voce  Rasoonse  No  (S  digils.  nypHen.  5  more  I 

6  Grantee Organizalions  Name  ■ 

7.  Payee  Organtzaiior's  Name  : 

a  Gram  or  Proisci  No: 

6a  Gcaniee  Oiganizanon's  Tin  : 

7a.  Payee  Organization's  TIN: 

9    Une  Item  No 

Type  of  Funds  Requested                                                                                                 .Amount;    (dollars)    *  (cents) 

1406 

Operations                                                                                                                    j                              * 

1410 

1 
Administration                                                                                                                                       • 

1425 

Initial  Operating  Deficit                                                                                                   \                              • 

1430 

Planning 

; 

* 

1440. 

1  Site  Acquisition 

1 
t 

1450 

Site  Improvemonts 

1451 

Off  Site  Sewer  Sr^ater                                                                                                  ,                              • 

1475 

Non-Dwelling  EquifX 

Construction  Work/C 

— j . 

:  Relocation  Costs 

e^^-^A.^                                           j               * 

1480 

ontrads  iqprogress                                                                        ■ 

1495 

* 

1499 

'  Development  Used  for  Mod 

• 

1500 

;  FY  1 994  &  Prior  Year  Grants 

• 

10.  Voucher  Total: 

$ 

I  certify  the  data  reported  and  fund.s  requested  on  Ihis  voucher  arc  correct  and  llic  amount  requested  is  not  in  excess  of  immciliate  disbursement  needs 
lor  this  program.  In  Ihc  event  the  funds  provided  become  mure  than  neccs.sary.  such  excess  will  he  promptly  returned,  as  directed  by  HUD. 

1 1 .  None  &  Phone  Number  (nduding  area  code)  \  12.  Name  S  ^^m  o»  Aulhoized  Signatory  (lype  or  prtni  dearly) 

oi  ihe  Person  tiho  Completed  thif  Form 


1 13.  Signaure . 


:  14.  Dale  ot  Request: 


I 


Adrning  m^l:  h<>\  ;r:sec«rt*  false  Claims  and  Statements  Conviclion  may  resuttin  aiming  and/or  civil  penalties  (18  U.S.C.  1001.1010.1012.  31  US  C  3729. 3802) 
i^nvacv  siaicm-n.  cLawS?  255.  Financial  Integrity  Act.  31  U.S.C.  3512.  authonzes  the  Departtnent  of  Housing  and  Urtan  Development  (HUD)  to  collect 

,1!  ■'..  r  :  -  ij.  -.  -^ 'the  Social  Security  Mumber(SSN))  which  win  be  used  by  HUD  to  protBct  disbursement  data  from  fraudulent  actions.  The  purpose  of  the 
data  IS  to  safeguard  the  Line  ot  Credit  Control  System  ( LOCCS)  from  unautfxxized  access  The  data  are  used  to  ensure  that  individuals  who  no  longer  require  access 
to  LOCCS  have  their  access  capability  promptly  deleted.  Failure  toprovidetfieintormatxxi  requested  on  the  form  tray  delay  theprocessing  of  your  approval  tor  access 
to  LOCCS  While  tfie  provision  of  fie  SSN  is  voluntary,  HUD  uses  it  as  a  unique  identifier  for  safeguarding  tie  LOCCS  from  unauthorized  access  "^"-i?  mtormation 
w*  not  be  ott>erwise  disclosed  or  released  outside  ot  HUD.  except  as  permitted  or  required  t>y  law 

torm  HUO-50080-TIHD    (07/15/96) 


UMI 


I-ederai  Register   '  Vol.  61,  No.  157  /  Tuesday,  August  13,  1996  '  V'^ 


\1\\\^ 


LOCCS/VRS 

Tenant  Opportunities  Program 

Payment  Voucher 


U.S.  Depar"-e 
and  Urbar  De. 
Office  of  =-  ; 


*  nousing 
:  dH  Housing 


OMB  Approval  No.  2577-0166  (exp  8/31/95) 


PuWicreportng  tK^rc^e'-       yiis  collection  of  intormalion  is  estimaled  to  average  0  25  hours  per  fesponsa.  ndudmg  the  lime  fcy  revwwinB  inMmclwns.  < 
existing  data  souc«s  gacrit^ring  and  nifaintainirig  the  data  needed  and  csmpteting  and  reviewing  the  colection  of  iriformaton  SendcoiTMT<ants(«9aniir>gtiiBburdan 
estinraie  Of  any  other  aspect  of  this  coOoclion  of  Inlomiationinduding  suggestions  tof  reducing  this  burden,  c  the  ReporteManageme^ 

Project  (2577-0166)  Office  ot  Information  Technology.  US  Departmeni  of  Housing  and  urtian  Development,  Washington.  DC  20410-3600  The  agerxy  may  not 
conduct  or  sponsor,  and  a  person  is  not  required  ki  respond  lo.  a  cotocOon  mtormation  unless  that  collecton  displays  a  vaM  OMB  control  number 

Do  not  send  this  lonn  to  the  above  address. 

HUD  implemented  the  Lne  ot  Credit  Control  System/Voice  Response  System  (LOCCS/VRS)  to  process  requests  for  payments  to  Public  and  Indian  Housing  program 
grailees  Qrwit  recipients  fiH  out  a  voucher  form  tor  ttie  applicable  HUO  program  with  all  the  necessary  ntormation  prior  to  maKir>9  a  telephone  cal  usng  a  touch 
tone  telephone  to  initiale  die  drawdwon  process  The  grantee  nvil  be  prompted  for  entenng  the  nformatnn  and  tor  confirming  inforrifalion  tiatis  spokan  bacK  by  tie 
VRSsmulated  voice  ThisintormationisrequiredtDObtainbenefitsundertheUS.  Housing  Act  of  1937.  as  amended.  The  inlormaion  requested  does  not  Mndibatt 
to  confidentiality 


jmber 


025  .    .    . 

S  Votes  Response  No  (5  digits.  nypTien.  s  more  I 


]  2.  LOCCS  Pgmi  Area:    |  3.  Period  Covered  By  th«  Requett  (mmryy): 


8.  Grant  or  P<a|eci  No: 


OP 


.;_;1- 


=  ^,"8!  Oisba.'seira: 


^'^^M 


6  Graniee  Organization  s  Name 


■p 


.~;^~  ;-^;j'.>r.  f 


6a.  Qraniee  Organuanon's  TIN  : 


i»-...r3r.vr'-<,  T:N 


g    Line  Item  1^. 


Type  ot  Funds  Requested 


9510 
9520 


Organize  Community 


Operating  Procedures 


9530 
9540 
9550 
9560 
9570 
9580 
1500 


Develop  MOD 


Plan  for  Technical  Assistance 

.^ /\  j^ 

'  Consur.a^»«Bfyiti^-;a, 

r -^^^>^"*^  - 

;  Implement  Properly  \nnadement 
Self-Sutticiency  Programs 


Miscellaneous  Activities 


FYs  1988-1991  Grants 


9590 


Travel 


-4- 


10.  Voucher  Total: 


i$ 


I  certify  the  Jala  reported  and  funds  rcquc&lcJ  un  this  voucher  arc  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  cveni  the  funds  provided  become  more  ihan  necessary,  such  excess  will  he  promptly  relumed,  as  directed  by  HUD. 


1 1   l^ame  &  Ptione  Numoer  (including  area  cooei 
ot  itie  Person  wno  Compieiea  mis  Form. 


;  12.  Name  &  Ttde  of  Authonzed  Stgnanry  (type  or  Drmi  dearly) . 


ii3  Signaure 


14.  Oaie  ol  Request : 


^X. 


Waminq  -ur  will  prosecute  false  claims  and  statements  Conviction  may  resUt  in  criminal  and/or  avil  penalties  |18USC  lOOl  lOlO  1012  31  U  SO  3729  38021 
Prtvacy  SutemenI:  Public  Law  97-255,  Financial  Integrity  Act.  31  U  S  C  3512.  authonies  the  Depaitfnent  of  Housing  and  Urban  Development  (HUD)  to  collect 
all  the  intomiation  (except  the  Social  Security  Number  (SSN))  which  will  be  used  by  HUD  to  protect  disbursement  data  from  fraudulent  actions  The  purpose  ot  tw 
data  is  to  safeguard  the  Lineot  Credit  Control  System  (LOCCS)  from  unauthorized  access  The  data  are  used  to  ensure  that  indrvidualswtxi  no  tongerrequirBaccass 
to  LOCCS  have  their  access  capability  prornpBy  deleiad.  Failure  to  provide  the  mlorrnation  requested  or  the  form  niay  delay  the  process »ig  ot  your  approval  tor  access 
to  LOCCS  While  the  provision  ot  tie  SSN  is  volunls^.  HUD  uses  D  as  a  unique  idendher  tor  safeguarding  the  LOCCS  from  unauthorized  access   This  mtormation 

will  not  be  othervwse  disclosed  or  released  outside  of  HUD,  except  as  permitted  or  required  by  law  

~"~~~  ~~~~  form  HUO-50080-TOP    (07/1 5«6) 


42044 
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LOCCS    VRS 

Urban  Revitalization  Program 

Payment  Vouch-- 


U.S.  Oeptirt.-neni  ot  Housing 

and  UrtMin  Development 

Office  ot  Public  and  Indian  Housing 


3MB  Approval 


'95) 


PuWic  reporting  burden  'c  T:-.  oatecboo  of  inlofmation  is  estimated  10 anwraflo 0.25 hours  per  respons**  rdufling  t^(>  S"^  to<  u.iewoq  b-st.rjction?  <:f»a(cMng 
-  <r,rr<3  Ma  =.our  ,«s  jar*.-  -  ;  irid  mainiaining  He  data  needed,  and  compteOng  and  rewewinq  iw  coii^cwn  dI  mtorT^so^  S«nd  com-^efiK  regarding  l^ls  Dsi'-at-n 
-^•ji^.a(H3f  1,-v  D-Tflra'-t-  ■  •■-i.?co«ect)ono(rtormaoon.ifx*jdingsuggestions»Drre<Juanglhis?u','Br  fc-npfieports  MandgemenjOttice'  Paperv/orK Reduction 
^■o(-ct  :«;-•  ■-,►  *  *- .M  '•ormalion  Technology.  US  Department  of  Housing  and  Urban  rw-vw.scmH'-'  Aa<inir,gtor  :;  0  20410  3600  ''nis  agency  may  riot 
jon-jix  • ;;.  wc'-^D'    rx:  i  >"--.}r  •■  -o»  -cKjuired  10  r«sf)ond  to.  acodecnon  mtormanon  unless  d-«it  ^^..^cio.-.  aiRpifly<-.  -^  .^nc  .:,we  cootroi  iomt)et 

Do  not  send  this  lorm  lo  me  aOove  address. 

huC  -af^'-v-'tw) the ij)eotCreditControlSystem/VoK» Response Sys«Bm(LOCCS/VRS)topfOcesste9ue8tsfwpaymentstoPubte 

g,ar  t»»«     jj  ir !  -popierts  hll  ou\  a  voucher  form  for  the  applicable  HUD  program  with  all  the  necessary  intecmatlon  pfkx  to  maWng  a  iaepno"*-  cflu  jsrng  a  touch 

■~rp  M»'pnone  CO  inmate  the  drawdwon  process  The  grantee  will  t)e  prompted  tor  entering  the  riformation  arid  for  conSrttiing  intormallon  Ifiat  is  spc  Kpr  racn  bv  fie 

.  p     .irnuwted  voice  This  intormalion  is  required  to  obtain  benefits  under  the  U  S  Housing  Act  of  B37,  as  amended    Thei»>tormalion  requested  aof>« -^o'-pna  ■ 

to  cortidfntiaii'y 


.'-Pit 


S  ,rTiD€f  ; 


1    Vii.« 

058 

S.  V0IC8  r^esDonst  No.  (5  digns.  Iiypnan.  S  more ) : 


■  2.  lOCCS  Pgrm  Area 

i   URP 


8.  Gran  Of  Pia(sci  No: 


3  Period  Covwed  by  the  Request  (mm/yy): 
Irom:  to: 


6  uraniee  Organizaiion's  Name  : 


6a.  Grantee  Organizauon-s  tin  : 


,  U2  . 

?ffT*S^e»C3naat)o»Ts  Nam* 


.  Partial  Disborsfiment : 
iFlnirfOtsbursement 


7«.  Payae  Ofsantrwion't  tIN; 


9    UneltemNo 
1408 


'ype  of  Funds  Requested 


Anourit       aolLars- 


Management  Improvement 


14tO 
1430 
1440 


AdministratJon 


Fees  &  Costs 


4- 


I  Site  Acquisition 


1450 
1460 


Site  Improvement 


riAbi^s.. 


'.  Dwelling  Striinwres..'    a 


1465 


Dwelling  Equipment  - 


NdMtXQifnc 


ndable 


1470 


Non-Dwelling  Structures 


-+ 


1475 


Non-DweHIng  Equipment 


1495 


Relocation  Costs 


10.  Voucher  Total: 


I  certify  the  data  repiirted  and  funds  requested  on  this  voucher  are  correct  and  the  amouni  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  become  more  than  necessary,  such  excess  will  be  promptly  returned,  as  directed  by  HUD. 


11  Name  1  Phone  Number  (including  area  code) 
ot  me  Person  who  Compieied  mis  Form. 


12  Name  &  Title  of  Authorized  Signaiory  (type  or  print  dearly) 


,  13.  Sigrature : 


ix_- 


14.  Date  of  Request : 


t 


Wjrninq  Mbu -yi  I  afjs.?cutB  false  daims  and  Statements  Conviction  may  result  in  criminal  and/ordvil  penalties.  (18US  C  1X1,1010.1012;  31  US.C  3729,3802) 
Pnvjcv  :,iai*m»r«  .-,o."_  _dw 97-255, Financial inteyiiyAct, 31  U-S.C.35i2,authorizesmeDepanmeniolHous(ngandUrt)anDevelopmeni(HUO)locolleclalltheintormation(except 
me  ,.    .  ,  NumoeflSSN))  vyhich  will  be  used  by  HUD  to  protect  disbursement  oala  from  irauOuleni  actons.  The  purpose  ot  the  Oata  is  to  safeguard  the  Uneol  Credit  Control 

Sys--  Dm  unautnorizeo  access    TheuataareusedioensureihatindiviOuals  wTki  no  longer  require  access  to  LOCCS  have  Iheir  access  capability  promptly  deleted   Failure 

to  provioe  me  mioimaiioo  requested  on  me  torm  may  delay  me  processing  ol  ycur  approval  tar  access  lo  LOCCS,  Wille  the  provision  ol  me  SSN  is  voluntary,  HUO  uses  it  as  a  unique 
oeniitief  lor  safeguarding  me  LOCCS  from  unauthorized  access.  This  mlormalion  w*  no(  be  otherwise  disclosed  or  released  outside  ol  HUD,  except  as  permitted  or  requlrea  by  law. 

fonn  HUD-5008(MJRP   (07/15/96) 
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42045 


PH  Apprenticeship  Demonstration 
Program  in  Construction  Trades 

(Urbar  vo^r  Cere   ^av^e'^*  vouche 


us  Departmerrt  of  Housing 

ana  jrtian  Deveiopmer.' 

Oilice  ol  PuDic  ana  inaian  Housing 


OMB  Approve  No  2577-0166  (exc  &^'  "96) 


PuWic  reporting  buroer,  •-- Til'   ,o;it^!)''  o' ir*or"  ;^yz-   = -t:r-\.i-«; -,   ^  ,w,>-j»i  0  25  hours  per  response  ma^j'ir^: -^.. -.-..-     .    -.  ^f^ '^  nstrucsons.  searctvng 

estimatHor  ijiy  ^'nt"  asp«',i  i'  thi;-  ;-3M»ctior  m  li  tc-^a'  o''    ".0^0^10  sjgjtisfio"'  'cirreductr^ttiisbunton,  totwR^t.-~'*>  iAi-i  j—^""'    ''tear,  PapwwoffcAaAidion 

Project  (2577-0166).  Office  ot(olorma»ooTeehno»ogy  US  DeparttnaiitolHc."  '  :  1%' Jrban  l>vek)pmBnt.Vtosh»>9l»,D.C.  20410^36TO  7>iis  agency  may  no( 

conduct  or  sponsor  and  a  person  is  not  required  to  respond  to.  a  coloeaor  '  •  j—  v.  •  jnless  thai  coUecton  displays  a  vaW  OMB  oonlrol  number 

30  not  send  "IIS  Sorrr  Ic  the  abov*  aodress 

r-.uu  irnpier^e*iieo  ir,e  un#  o!  ^rwo,i  ^uouo  i>y;>fefT,  Voice  Response  Systerri  (LOCCSA/RS)  toprocess  requests  for  payiTieols  10  Pu^ 

grantees   Grant  reaptents  tif  out  a  voucher  tor m  tor  tfie  appiicatjle  HUD  program  with  atl  the  necessary  riformatian  prior  to  making  a  Wa|ihana  cal  using  a  touch 

tone  Btepnone  to  inmate  the  drawdwon  process   The  grantee  will  be  prompted  tor  entarrg  the  ntormabon  andtor  conftrrrang  tntormafion  tiaiis  spokan  back  by  tw 

VRSsimUaiBdvace  This  intomiaton  is  required  »  obtain  benefits  unoer  the  US.  Housing  Act  o(!937  as  amended.  The  nlormalion  requested  does  not  lend  ibelf 

10  conhdenliaiity 

1 .  Vouctier  Nunftw  1 2.  LOCCS  Pom  Area     i3  Period  Covered  by  this  Requeti  (mnvyy):  \*._ ^  •;  .  Partfel  ClSbl!f*8IT»nt 

067  ;      .      ;      :  I     UYC  ,   'rorn.  to. tJ^'^'^^>^st»ur&80»nt 


.1- 


5.  V01C8  Response  No.  (5  OlgHs.  nyphen.  b  more ) 


B.  Grant  01  Proiect  No. 


i  Organizatens  i^atne : 


6a  Grantee  OrganTzaUx)'*  TIN  : 


7  Psyvt  -Orgar^aiian'i  Natrm  ■• 


?B.  Payee  C«panta«oni  "^in: 


9    Une  ftem  iMo. 


Type  of  Funds  Requested 


i/nount     (del  , 


cents) 


9910 


I 


Administrative  Costs 


9920 


Stiperxis 


9930 
9940 
9950 


Supportive  Seit^^ 
Uniforais  and  Tools*  .««*  /l* 


-1  i^ 


Subgrants 


;- 


9970 


Ottier  Program  Costs 


10.  Voucher  Total:  1 


i  $ 


I  certify  the  data  reported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  nor  in  excels  of  immediate  disbursement  needs 
for  ihis  priigram.  In  the  event  the  funds  provided  become  mure  than  necessary,  such  ences.s  will  he  promptly  returned,  as  directed  by  HUD. 


11  Name!  PTione  Numoer  (inauaing  areacoOei 
01  ne  Parson  wno  Como<eied  this  Form: 


1Z.  Name  S  Tide  ol  Auinonzea  Signaionr  (type  or  pnni  clearly) 


{ 13.  Slgnalur* : 

[x 


14.  Dale  ol  Request : 


Warning  HUD  wnll  orosecutf- taiw- -,iaims  and  statentents  Conviction  may  result  mcrimmafandw  civil  perwHies.  (18US.C  tOOt.  1010.1012  31  US  C  3729  3802) 
Pn/Bcv  Statement  =ubltc  Law  97-255.  Financial  Integrity  Act.  31  USC  3512.  autwriiaa  the  DapaiWieiHol  Housing  and  Urban  Devatopmert  (HUD)  to  collect 
^  iheiniom»»onvexcept  the  SodalSectjr'tvNufnbefSSN))  which  wMlbeusedby  HUD  lopfowetdisbursaniartdalalromlraudute^  The  purpose  of  the 
doliistosaiaguwltwLineofCradKCor'  Q  s^'iV"^  iccs)  from  unauthoriwJ  access.  Thadataara  used  to  ensure  that  indhridua>sw«>o  no  longer  require  access 
toLOCCStiawettieiraccessc^Mbilitypro^c:  V  it^tsc  "aiiure  to  provide  aiertormalKWtequested  on  the  term  may  delay  the  processirig  of  your  approval  toracc^ 
toLOCCS.  Whie»>eprwrtsionoft»eSSN's  ;>.„^tary  huD  uses  it  as  a  unique  identifier  tor  saleguarding  tie  LOCOS  from  unauthorized  access.  This  intonna«ion 
wtf  not  be  otherwise  disclosed  or  releasee  .  utsoe  of  HUD,  except  as  permiBBd  or  requeed  by  law. 

term  HUD-60080-UYC  (07/1  &«6) 
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^CS 


.,/a 


^ 


LO- 

Vacancy  Reduction 

Program 

p-d'^mer'  voucher 


U.S.  D«prf""i'-  ■'  :;•  Housing 

and  Urbai".  Development 

OHice  of  Public  and  jndtan  Housing 


OMBAr 


•hIo  2577-0166  (exp  8^1/95) 


ISS 


PuWic  nfKHWig  buftun  to»  t>is  QoOection  of  intofmaBon  is  estimated  to  average  0  25  houfs  pef  response  r.auaing  m^  sm^  u-  Hvwwing  instructions,  searching 

WMijng  data  «oore«.  gathering  and  man«an«>g  ihe  data  needed  ar>d  eompWing  and  reviewing 

a»«malB  or  ary  o»wf  «pec»  of  this  coJIectwn  ot  intormatron .  induding  suggeslkXK  lof  reducing  this  burden,  IB  the  fteport^ 

Protect  (2577-0166),  OtticsotlntormaDonTecnnoiogy  US  Department  ot  Housing  and  Urt>an  Devetopmeot.  Washington,  D,C.  204  KW600.  This  agency  may  not 

ayiduct  Of  soonsof  and  a  oe'son  is  ool  'equired  ID  respond  to,  a  collection  intormation  unless  that  colleclon  displays  a  valid  OMB  control  number 

Do  nci  send  ihis  'or-i  tc  'is  hMov»  .<adri?s'-. 

,..       -piK  -v..  :;*;  -ne  une  01  v'bOii  oontroi  aysiemA/otce  Response  System  (LOCCSVRS)  to  process  fegiiesls  lor  payinents  to  PuDlicanC  indian  Hcusi-ng  f  :i>g!a(Ti 

a;  rt^,        ,     .^.ptents  till  out  a  voucher  hxm  tor  tneappiicawe  HUD  program  with  all  the  f>««»saryintortna«on  prior  to  maKing  a  iBteph^ 

,wv.  vfcif  cr>.  ,    "jttate  the  drawdwon  process   The  grantee  will  be  prompted  for  entenng  the  ntonnation  and  lor  confirming  inlomiafon  that  b  spoken  t>ack  by  Ihe 

..»,  ,ir-. .*!«:.    j»  This  mlormaoon  is  required  »  obtain  beriefis  under  the  US  Housing  Act  o»  1937  as  amended    Theintormatlonreci,j*.'!f^aoe< -^"'ipro  s>*^ 

id  uonadentiaiity 

rvouthirtijniir  2,  LOCCS  Pgrm.  Area      3  P8«tod"Co»eredby7hi»  RwjoMi  (mnVyy):  «, i  -,  partial  OtSbtlrSSmet^ 

059 1  .      VRP         i™-"  »•  -  LI.?»^*'«*0's'»^s8m6M  J 


v..ii.s  R«spon(«  No.  (5  dIgM.  hypnan.  5  more ) : 


a  Grant  or  Proiecl  No: 


6,  QrantM  Orgamzaiion's  Name ' 


if,Pa.ym  Ofganizason'sWem* : 


6a.  Graraee  OrganuaHon's  TIN  ' 


Ta.  Pay»»<3f5p»*t48o»>  Tt»; 


9    Une  Item  No 
1408 

1410 


Type  ot  Funds  Requested 


I  Amount ;  (doHais) 


1430 
1440 
1450 
1460 
1465 
1470 
1475 
1495 


'  Managernent  Iniprovement 

4 

I 

!  Administration 

i '■ 

j  Fees  &  Costs 


SKe  AcquisHion 


I  Site  ImprtMtfnent 

i  Dwelling  ^**^(4.- 
Dwelling  Equipment 


Non^xc 


xpendable 


-t- 


Non- Dwelling  Structures 


Non-Dwelling  Equipment 


Relocation  Costs 


'h 


(cents) 


10.  Voucher  Total: 


I  certify  Ihe  data  reported  and  funds  requested  on  this  voucher  are  conect  and  the  amount  requested  is  not  in  excess  of  immediale  disbursement 
needs  for  this  program  In  the  event  the  funds  provided  become  more  than  necessary,  such  excess  will  he  promptly  returned,  as  directed  by  HUD. 

I I  Nane  t  P»xxie  Numoer  (nduomfl  *»a  code)  12  Name  &  Ti«e  of  Auitonzeo  Signatory  (type  or  prmt  Oearty) ; 
or  me  r>«rson  nno  ComoieMd  mis  Forni: 


13.  Sgnaav* 


iX_ 


14.  Date  of  Request : 


Warnirg    MUD  «vii:  pros ecuie  false  cWms  and  stalBmenls  Corwictionmay  resultincnminal  and/or  civil  penalties.  (18  U,S.C  1001.1010,1012.  31  U.S.C  3729  3802) 
PMvaeyStalemenI:  PutMc  caw  97-255,  Rn»x:ialliiiegrltyAa.  31  USC  3512.  aumorizes  the  Depanmeni  of  Housing  and  JJitanPeveloom  eri  >iltCiooDaKl*«^ 
me  SocWSeojrty  Number  (SSNI)  when  wtcie  used  by  HUOioproreciaistXjrsemenidBia  from  frauduleni  actions.  Thegurpoeeoi  :reaaa  ^  ■<:  MiaguanltheUKolCridllConwol 
Sntem (LOCCS) liomunaulWnzedacceM.  ThedM«ereu»eOioen»uemaiinoi»iduattwnonoiongerrequ»eacce»»loMCCShaye'r*'raccess  taoaWitvpnsmettvdeleie^   Faikjre 
»piD»ldemertonna»onreque»teOoninelomiiT»rdel«yrepioe««mgolyouraoproi«torecc«»»oLCX;CS.  \»«e»»»pro«»iorcMheS^^  -,j^  .s«  «as  a  jnci... 

IO«>«i«eriorsalegu»r«ngiheLOCCSIiomunau«ionied«Dce«».  This  mtamaiion  «■  not  beotheniHsedwdoied  or  reHasedeutsiOe  C  -^uD  ex^.et)i  as  aerr-iiitec  v  fgqji'ec  dy  aw 

Torm  HU0-500S0-VRP    (07n5«6) 
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4204: 


^OCCS    VRS 

Special  Purpose  Grants 

Pavment  Voucrier 


U.S   D«partmenl  o*  Housing 

and  urban  Development 

Office  of  Public  and  Indian  Housing 


OlwlB  Approve  No  2S77-0166  (axp  &^1^5) 


r'sar-.att- .:.!  a"v  ..rnet  .aspf>c  ?' ttiis  c:oii«»iT8or  d! niDrr-.atiO'" 
Protect  (2577-0166).  OSce  oi  -ntonnaBor  '«hnoto<jv   , 
conductor  sponsor  and  a  Of'^or  !^  ->ot  'fKjinrpa  k    t^cx 
Do  not  send  this  form  >o  t^«  •Bcv't  ixjare&s 


^■;  ■^r.''^r,tp»-  k  -ivp'sai-  ,  ,'  •■->.•<  ;■»-.  ■^'st-c'^  aicic3i'K,  tne tlfrw lor re.-H-».  ->: 

,(iK)f-;  ,!'ic  ..frin^-fic  a*-'!-  ■p.iov.ng  ;hecolec<iono<inlo<nialion.  S<nd  &-■  -  -»- 

.--iufli'x.iuaot^fiois'j'i^jaanctnisburtton.lDlheReportsManagwtter  _  ^^  *.• 

:,t.t.,-?rip —  -c  I-,  >3  VIC  jftsan  OevstopoMni.  WasNnghyi  DC  2041036  ■ 

,;  ,.>i*.i_'-.-     ^:y-j.:,.,  unless  that  coBactondbplatrs  a  valid  Oli«cont.> 


HUDimplementedtrieLtiealCiea  ■  '-.<■•■■ 
granises  Grant raopnnisM out-  'O. 
lone  itophone  to  inilsM  tw  drv^a^o'- 
VRSsitnulaMvaioe  This  nor- so-o' 
to  conwoonDMny. 


■0  i*s»-'.  Vaic^htsponst  i/stBm(LOCCS/VRS)tDpfOCf^-   v; 
~'.f>'  torm  tor  «w  app>ca>»>»  ^0  program  with  all  the  necesv, 
-3>  4<:s   The  granlBeiMn  be  prompied  tor  entering  the  rtorr^^er 

-ujji'fto  r  '  r*,-i:-  r^s'-.p'-r?   ,-  w  -le  U  S  Housing  Act  o>  1937,  as ; 


".laori  prior  to  maWn;  ■-  t^^^L  - 
-  \o'  coofirmng  mtorr-.flc :  r  ;>■ 
n-^i^     "^e  intormatior  reo..^" 


-^..^jr  K**"  'i;^,> 


fT«n 
t»on 

.    X)t 


t^j»it 


1  Vouch*  Numtjsr  :                                        ja.LOCCS     ;                    3.  Penod  CovereO  by  mis  Request  (nwvyy):                            \i 1  »  ParttaiOsbOlSWWii. 

062  '                        ,      •      1     YAP            ;    *o^                     to:                                    -  LJ2««na>0bbt«5«ft««  ' 

5  Voce  Besponse  No.  (5  digUs.  hyphen.  5  rnore ) 

6  Grantee  Organization's  Name  : 

8.  Gram  or  PtOfoa  No: 

6a  Grantee  Organrailon's  TIN  : 

7a  Psy»Ofg8n:ja«Qrt!|Ti»»:  :  ,.  -                 .'# -, 

9    Line  Hem  No 


Type  ot  Funds  Requested 


Amount .  ^dollars)      *   (oentt) 


9910 
9920 


Administrative  Costs 


Stipends 


-U- 


10  Voucher  Total: 


'S 


I  certify  the  data  reported  and  funds  requested  on  thi.«  voucher  are  correct  aivl  Ihc  amount  requested  is  no*  in  excess  uf  immediate  disbursement  needs 
for  this  program  In  the  event  the  funds  provided  become  mure  than  necessary,  such  excess  will  be  promptly  returned,  u  directed  hy  HUD. 


1 1   Name  i  Pnone  Number  (inOuOing  area  code) 
of  me  Person  wtn  Complalaa  this  Form: 


i  12  Name  t  True  ol  Aultxxtzea  Signaiory  (type  or  print  dearly) 


1 13.  Signature 


14.  Date  ol  l^equaH . 


Earning:  HUD  wiN  proseoul*  talse  Claims  and  Statements  Convicllon  may  result  in  criminal  arxl/or  civil  penalties.  (18U.SC  1001. 1010. 10T2:  31  US  C  3729. 3802) 
Privacy  SI  element:  PuOiicLaw97'2S5.HnanaallnMgrllyAct.3i  u.S.(>.3Sl2.authonzMlheOapanmentolHoMSingandU)OanOevalaprnenl(HUD)iocailectiireMornia»an(exc«pt 
me  Soaal  Security  NumCier  (SSN)i  which  HA  be  used6y  HUD  K)  protsct  disbursameniaaia  trom  kauuuleMaEawns.  The  pwpoM  o*  tnedaias  lo  sataguard  the  une  c(  Credii  Conm 
Syslerr  (LOCOS)  from  unauthorized  access.  TheoaaareusadioensurethatlndlviaualSNhonolQngef  requiraaccessiOLOCCShaveineraocesscipabinyprornpilydilelK)  FaiKire 
10  prdwde  the  intormailon  requested  on  me  torm  may  oeiay  the  processing  of  your  approval  (or  access  to  LOCCS  iv  re  -  e  :<  .-n««on  ol  the  SSN  is  *oli*)iary,  HUD  uses  ii  as  a  unique 
lOenWier  lor  saleguardng  me  LOCCS  Irom utuuthonzed  access    Tn<s  mkymalion «•■  ooi Oeotiarwise  disdosec       fe^n'-  DulnaeotHUO.  eicepiasperfTMedar  raguredtiy  low. 

torm  HUD-S0080-YAP  (07/1 V96) 
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LOCCS    VRS 

Youth  Development  Initiati-e 

Payment  Voucher 


U.S.  Departmeni  of  Housing 
and  Urban  D«veiopment 

Office  ot  Pubirt.  a-^c  raa-i  Housing 


0MB  Apofc 


'  bt  e  »x   c^  - 


Public  fepofling  burden  lui  lltB  uJor  liuil  ofllllnini liiiii  is  esSmatod  toavwaB«0.25hOureper  responsp  PcJuding  the  one  fof  ^eviewinq  msfjcoor?  searching 

^u'inoij  lata  >ourc^  jathatinq  and mainlaWngtw data  needed.  aixiccKnptettng and rwwwingtfwcoiiecaor  o'  irtofmanor  s<^na  »mmerB  regartic.a  r^t?;  ouiue^^ 

.>;arTww:-aoy  3m«. .^spt^' o^ thi8oc*ae«ooo(in1ormation.indudingsug9«rttonatof red'-cwmc  r.  tneSeoorts Management Otficer  Paperwofk Roducsor 

^-oiwt  ;'/"  G'Dfc    ::'icf»o'  ntannalon  Technology  U.S  Department  ot  Housing  anc  ;"jx  :v.vpic>Dm»r'  A'asnngior.  DC  2CMi&360C    "^iis  agency -r-.ay -loi 

ujr  jiic'  >-  'ioorNo.    i,-.:  i  ^v-ion  s  fXX  raquiiad  B  respond  to,  a  ooHection  intof^-'fKx  .n*--s  t-i-  :-3.i«tcr.  d!sp,avs  ^  v*iq  OME  corrrc'  ^ufnoer. 

Do  not  send  tnas  lorm  to  t^«  at>oy»  addt— . 

■-..C  ri:«*->-'~'H3"-.-  .r.^    ■  ,.  radit  Control  SystemA/oice  Response  System  (LOCCSA/HS)topro<»ss  requests  tO' pay-menK  to  ^joic  ar<3  sndiar  Housing  D^ 

J,  ^f !««.;,     .rfart^HtJDiwne  •■:  ,.jt  a  voucher  tooTi  lof  tne  appScaWe  HUD  pfoflfam  With  all  the  necessa^  n'o-^.aoon  onof  -o  Tiawng  a  telephone  cad  usinc  a  •ouo*. 

;ofi*.  e»crioop  to  miontf  tv  ji  awowor  pf  acess    The  granlee «««  da plWliplad  lor  aniBrtng  the  inform atior  a-x)  -or  conti-nirxj  inforrr.aOor;  that  is  <;ooKer  Ma>  Dv  the 

V  RS  si(-..jiarec  -oic«.  Hus  .ntormason  s  reqo»ed  to  obtain  benate  under  the  U.S.  Housing  Act  0(193:',  as  amerxjefl.  The  intorr-anor  'equesteo  does  not  .end  itselt 

'o  ajrtwertiaiif. 


('jof-'-"  ^^^i-re' 


063 


_j I    I i 


I  2.  LOCCS  Pgrm.  Aria:    |  3.  Penod  Cov«rad  by  tntt  Raquetl  (mnVyy) 

!    YDI  !  ^-  ^ 


5  V  >c#  -Jes.Tf.-se  *.o.  (5 digits,  nyph^n.  5 more ) 


a  Grani  or  Protect  No: 


6.  GranlM OtganUaUons  Name  : 


6a.  GraniM  Organizaaonf  TIN  : 


Type  of  Finds  Requested 


M>ouni :  (dollars) 


-t- 


Administrative  Costs 


9720 


Other^yW^ 


9730 


Supportive  S< 


ses 


L 


9740 


Conversion/Renovation 


9750 


!  Servtca  Coordinator 


9760 


Acquisition 


9770 


New  Construction 


(carta) 


10.  Voucher  Total: 


I  ixrtify  the  data  reported  and  funds  requested  on  this  voucher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  become  more  than  necessary,  such  excess  will  be  promptly  returned,  as  directed  by  HUD 

I I  Name  S  Phone  Nurnoer  [mauOsng  area  code) 
01  me  Parson  nno  CorTipieied  ns  Farm 


1 12.  Nam*  a  Title  ol  Aultnnzed  Signalory  (type  or  onni  dear<y) 


i3.Slgnakaa 


.Lx.. 


14.  Dale  01  Request : 


Warning  HuD 't'.ii  prosecute  lasedaimsarKlstatamenis.  Conviction  may  resiM in  cnmmal  and/or  civil  penalties  (18  U.S.C  1001.1010. 101 2;  31  U.S.C.3729, 3802) 
Privacy  ^liiiement:  Public  Law  97-255  Finanoal  Intagrity  Act  31  U  SC  3512.  authonzes  the  Department  of  Housing  and  jrt>ar  Oevekscnient 'HUO  k  collect 
v.  r^  ''-c'-^no'-  except  the  Social  Secunty  Number  (SSN))  wtticti  will  be  used  by  HUDtoproiacttJisbufsementaata  von-  traoduier;  actions  ">«  purpose  oi  the 
aatais-  .It-.;,;,  -  r^  ne  of  Credit  Control  System  (LOCCS)  from  unauttywized  access  TliedBtaaieusedtoensL'othatindividuais  wno  ToiongerrBquifeaccess 
to  lOC  :  :  '  a.-»  tr  >•..'  ,n.,>iss  capability  promptly  deleted.  Failure  to  provide  the  information  requaslad  on  the  form  may  aeiay  the  processing  of  your  approvat  tot  acces- 
to  LOCCS  While  me  provision  al  tie  SSN  is  voluntary.  HUD  uses  it  as  a  unique  identifter  tor  safeguarding  the  LOCCS  from  unauthorized  access  This  intort-.atic  r 
Witt  not  be  ottwnwse  diidesod  or  released  outside  of  HUD.  except  as  permitted  or  requtad  by  law 

ton-  HUD-50080-YCM    (07/1 5«6) 


UMI 
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'J  S  Department  o*  Housinc 

ana  tr&an  Deveiopment 

Otitce  ot  Putjic  and  Indian  Housing 


OMB  Approval  No  2S77-0166  (exp  8i^1/9S) 


LOCCS -VRS 

Youth  Sports  Program 

Pay^'en:  Voucne!" 

Puottc  reporting  buroen  tor  ihs  collection  ot  mtormation  is  estimatsd  to  average  0  25  tKKir;  per  resporfse.  r>clLiding  tie  tme  tor  revwiwlng  instucSons.  amrdmg 

•Mtlng  data  aourcM.  gatfwring  and  tnaiMaH*)g  the  data  needed,  actd  amptoong  and  rai^^ 

aalnwieer  any  otMraapeci  of  thsooleeHn  of  M()rma8on,nehi«ng  suggestion  tor  rediJcit«gWtb^ 

Praiect(2S77-0166).  Ofliee  of  Informaion  Technology.  U  S  Department  of  Housing  and  Urtan  Devetopment  WaaNngkm.  0  C  20410-3600  THs  i^ency  may  not 

OKNhjct  or  sponsor .  and  a  person  is  not  required  to  respond  to  a  coleOian  wtormalton  unless  thai  ooOecton  displays  a  valid  OMB  conrol  number 

Tto  not  serd  this  *ortT\  to  the  abov*  address. 

-    r  "H>^'->-    H-rfc  >ifeo;C^ed»Con>olSystefTWo<ce  Response  Sy8lBm(LOCCS/VRS)toprooe8s  requests  tor  paymentstoPubfic  and  IndwnHoua^ 
ai.int(*<      y  *• ;  ■t^riioiunts  A  OUt  8  VOUCtWr  form  tor  the  (»~>"i«*»=  u<  'n  ~~-««»  -dh  id  tk.  ~i>.<i».»  '■>«~->— i-^*  — i~  •-  — >-i «-< — >— —  — "  — ' ' — ^ 

tor.fe  teitp.-.ufMs  !G..".,Sd!6  the draKwJtKon process  Thegra 
VRS  svTHJtaied  voice  This  intormatioo  is  requtred  Id  obta 
to  confidentiality 

-arnai  OfSijursemen! 


iDiontsIt  out  a  vouctw  form  tor  the  applicabte  HUD  program  wWh  all  the  necessary  liitartnatonprtor  to  rtwiqng  a  iDtophonecalurt^ 

s  gra  ntfw  »*«  be  prw"Di«<<  tor  er*rtng  the  intormalon  arid  tor  confirming  inforrnatton  that  is  spoitsn  baeft  by  tie 


SHousrtg  Act  of  1937  as  amended    The  intormatonrequeetBd  does  not  land  ItoaM 


1  Voucher  Nurnber 


024 


1  2.  LOCCS  Pgrm.  Area:    '•  3.  Pwkm  Covered  l>»  this  Request  (mrtyyy): 


S.  Voice  Response  No.  (S  digits,  hyprien,  S  more  i 


e.  Gram  or  Pioiea  No. 


6.  QianiM  Orgaruaion's  Name 


, — .  1  m  Partiai  Otsijursemen! 
i 1 2  »  Rnsi  Oisbursemenl  | 


6a.  Grantee  Otyanizalian's  TIN 


M 


9    Line  Item  No 


Type  ot  Funds  Requested 


Amount    (dotars) 


(cents) 


9210 


9220 


Youth  Sports  Efforts 

Recreational  J%^9V 
^p 

j  Youth  Drug  Eoucatir^ 

i  Youth  Educatlonal/VocationarActivities 


^/v 


^__.. 


10  Voucher  Total:  I 


I  certify  the  data  reported  and  funds  reque.sled  <m  this  vinicher  are  correct  and  the  amount  requested  is  not  in  excess  of  immediate  disbursement  needs 
for  this  program.  In  the  event  the  funds  provided  become  metre  than  necessary,  such  excess  will  be  promptly  relumed,  as  directed  by  HUD. 


11.  Nain*  «  »irro  N-j  Tiber  (mcHxting  ares-T>ae> 


1 2.  Name  ft  Tine  01  Aulhorfted  Signanry  (type  or  prtni  de«ly) : 


■la.agnalurs: 


14  Dale  ot  Reguect : 


iX. 


Warning:  HUD  wilt  pros4»cuie  false  daims  and  statenwntt.  Conwidlon  may  lasultln  criminal  anMy  cM  panaMaa.  (1SU.SC  iXt.  1010.1012  31  US  C  3729.3802) 
Prtvecv  Statement    =jt>iic  uaw  9' 25J  =^iAaooal  lntegr%  Act  31  U.S.C.  3512,  aolhoibes  the  Department  o*  Housing  and  LWsan  Oevelopntem  (HUD)  t)  collect 

all  t»Te  inlorn-atic"  ^excec!  tf»  Sooai  SecunK-  Niu^iDO'  'SSN'  *iic?-  wil'  t*  .i«<  Dv  "uC  tc  P'OIk'  ')tsr....-^««-<cr-'  lW.;;  ""v-  *'a,>nj»i'-'  .i;?:*-.'  '^*  ;>.yr<«j.  -••  n* 
aatais  tosateOLiard  tne  uneo!  Credit  Control  Svster-  lOCC  S  Torr  ur-iautric  ^eo  sec**,'-  '^3a*j=  a-f-  ..<«:  •;  i-'w._--  r.;5->-«:J>.-c..rti--  •'>-  x  k>-x><  ■(^q.ji-i-  .*•.  :>»<.-• 
toi.OC:CS!iaveth«i(ac.2ess  capabiliN D''om0t^  OPtplPd   ".^iiurftCD'SviOP  thtJ intor7r-„-j;ic>r  ■i*:iji*stiica-  trit-'or~  ~.3>  Jt-wv  -ii-  .■■;x,-<-is^-x  :■'  <'''.j^  -iiKV-a  t:>  ;*v.>^:' 

;c..,OCCS    vV'fiipe  the  pfovisior' 01  tfie  SSN  IS /oiunsar*    -^. ~  ii,sp?  «  a.<;  5  jniQueiOfr''BtK4: 'o' 's^^oQua-nn;  ri^i  , '.-  '--jr-  .jf:;>^rxy ..-«■.;  •»...>«.•      '-i.--  i-:i!y"..iTi.>.' 

*iii  fTO!  Be  otfiwwtse  di.scK5s«>c  o(  fBieas*>a  oucyctp  o'  f"^  r   sicf»p"  a--  r*^rnirTt»c  a'  -wji-i'pc  .?v  .a» 


torm  HU  D  -iX*  :►  •  SP   (07n  S96) 
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Office  of  the  Secretary 
[Docket  No.  FR-W78-0-C1] 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Delegation  and 
Redelegation  of  Authority  Pursuant  to 
Section  11  of  the  Housing  Opportunity 
Program  Extension  Act  of  1996 

AGENCY:  Office  ot  the  Secretary,  and 
Office  of  the  Assistant  Secretary  for 
CPD.  HUD. 

ACTION:  Notice  of  delegation  and 
redelegations  of  authority. 

SUMMARY:  This  notice  delegates  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  the 
Sec  retarv's  power  and  authority  with 
rt;spe«:t  to  Section  11  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996.  The  Assistant  Secretary  for 
Community  Planning  and  Development 
redelegates  this  power  and  authority  to 
the  Deputy  Assistant  Secretary  for  Grant 
Programs,  who  further  redelegates  this 
power  and  authority  to  the  Director, 
Office  of  .affordable  Housing  Programs. 
EFFECTIVE  DATES:  Authority  Delegated: 
July  15.  1996.  Authority  Redelegated: 
Augusts.  1996 

F0«  FURTHER  INFORMATION  CONTACT: 
Man,  Kolesar,  Director,  Program  Policy 
Division,  Office  of  Affordable  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Room  7162.  Washington,  D.C.  20410, 
(202)  708-2470.  A  telecommunications 
device  for  the  hearing-impaired  is 
available  at  (202)  708-1455.  These  are 
not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Section  11 
of  the  Housing  Opportunity  Program 
Extension  Act  of  1996.  Pub.  L.  104-120. 
110  Stat.  834.  March  28,  1996, 
commonly  referred  to  as  the  Self-Help 
Homeownership  Opportunity  Program, 
IS  uitended  to  facilitate  and  encourage 
innovative  homeownership 
opportunities  through  the  provision  of 
self-help  housing,  in  which  the 
prospective  homeowner  contributes 
significant  "sweat-equity"  toward 
construction  of  the  new  dwelling.  These 
decent,  safe  and  sanitary  non-luxury 
dwellings  will  be  made  available  to 
eligible  individuals  at  prices  below  the 
prevailing  market  prices.  Section  11  of 
the  Housing  Opportunity  Program 
Extension  .^ct  of  1996  provides  the 
Secretary  of  Housing  and  Urban 
Development  ("Secretary")  with  the 
power  and  authority  to  administer 
grants  under  the  Act. 

The  present  action  delegates  to  the 
.\ssistant  Secretary  for  Community 
Planning  and  Development  the 


Secretary's  power  and  authority  with 
respect  to  Section  11  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996.  The  Assistant  Secretary  for 
Community  Planning  and  Development 
redelegates  all  power  and  authority 
granted  by  Section  11  of  the  Housing 
Opportunity  Pribram  Extension  Act  of 
1996  to  the  Deputy  Assistant  Secretary 
for  Grant  Programs,  who  further 
redelegates  all  power  and  authority 
granted  by  Section  11  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996  to  the  Director,  Office  of 
Affordable  Housing  Programs.  The 
authority  delegated  and  redelegated  in 
this  action  does  not  include  the 
authority  to  sue  or  be  sued. 

Accordingly,  the  Secretary  delegates, 
the  Assistant  Secretary  for  Community 
Planning  and  Development  redelegates, 
and  the  Deputy  Assistant  Secretary  for 
Grant  Programs  redelegates  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  the  Department  of 
Housing  and  Urban  Development 
delegates  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
all  power  and  authority  granted  by 
Section  11  of  the  Housing  Opportimity 
Program  Extension  Act  of  1996,  except 
for  the  authority  to  sue  or  be  sued. 

Section  B.  Authority  Redelegated 

The  Assistant  Secretary  for 
Community  Planning  and  Development 
redelegates  to  the  Deputy  Assistant 
Secretary  for  Grant  Programs  all  power 
and  authority  granted  by  Section  11  of 
the  Housing  Opportunity  Program 
Extension  Act  of  1996,  except  for  the 
authority  to  sue  or  be  sued. 

Section  C.  Authority  Further 
Redelegated 

The  Deputy  Assistant  Secretary  for 
Grant  Programs  redelegates  to  the 
Director,  Office  of  Affordable  Housing 
Programs  all  power  and  authority 
granted  by  Section  11  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996,  except  for  the  authority  to  sue  or 
be  sued. 

Section  D.  No  Authority  to  Further 
Redelegate 

The  authority  redelegated  under 
Section  C  does  not  include  the  authority 
to  further  redelegate. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C  S  3535(d). 


Dated:  )uly  15. 1996. 
Henry  G.  Cisneros, 
Secretary  of  Housing  and  Urban 
Development. 

Dated:  August  5, 1996. 
Andrew  M.  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Dated:  August  5.  1996. 
Kenneth  C.  Williams, 
Deputy  Assistant  Secretary  for  Grant 
Programs. 
[PR  Doc.  96-20615  Filed  8-12-%;  8:45  am] 

B4LUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Designation  of  a  Segment  of  the 
Wallowa  River  as  a  Component  of  the 
National  Wild  ana  Scenic  Rivers 
System 

AGENCY:  Interior. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  authority 
granted  the  Secretary  of  the  Interior  by 
sedion  2(a)(ii)  of  the  Wild  and  Scenic 
Rivers  Act  (82  Stat  906,  16  U.S.C.  1273), 
and  upon  application  by  the  Governor 
of  the  State  of  Oregon,  a  10-mile 
segment  of  the  Wallowa  River  is  hereby 
designated  as  a  state-administered 
component  of  the  National  Wild  and 
Scenic  Rivers  System  (National  System). 
This  action  is  based  on  the  designation 
of  the  river  by  the  State  of  Oregon  and 
the  protection  offered  this  river  and  its 
immediate  environment  by  and 
pursuant  to  applicable  state  laws  and 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Haas,  National  Park  Service.  Pacific 
West  Field  Area  Office.  909  First 
Avenue,  Seattle.  Washington  98104- 
1060,  telephone  (206)  220-4120. 
SUPPLEMENTARY  INFORMATION:  On 
December  29.  1994,  then  Oregon 
Governor  Barbara  Roberts  petitioned  the 
Secretary  of  the  Interior  to  add  a 
segment  of  the  Wallowa  River  to  the 
National  Wild  and  Scenic  Rivers 
System.  Section  2(a)(ii)  of  the  Wild  and 
Scenic  Rivers  ,^ct  allows  a  governor  to 
request  that  nvers  already  protected  in 
a  state  river  protection  system  be 
included  in  the  National  System. 
Governor  Roberts  requested  that  a  10- 
mile  reach  of  the  Wallowa  River,  from 
the  confluence  of  the  Wallowa  and 
Minam  Rivers  (river  mile  10) 
downstream  to  the  confluence  of  the 
Wallowa  and  Grande  Ronde  Rivers 
(river  mile  0).  be  protected  as  a  wild  and 
scenic  river.  Pursuant  to  section  2(a)(ii), 


Federal  Register  /  Vol.  61,  No.  157  /  Tuesday.  August  13.  1996  /  Notices 


42051 


the  river  will  be  managed  by  the  State 
of  Oregon  at  no  cost  to  the  federal 
government,  except  for  those  lands 
currently  managed  by  the  Bureau  of 
Land  Management  (BLM). 

For  a  state-managed  river  to  be 
eligible  for  the  National  System,  foiu" 
conditions  must  be  met:  (1)  The  river  is 
already  designated  as  part  of  a  state 
river  protection  system;  (2)  the  river  has 
at  least  one  "outstandingly  remarkable" 
natural,  cultiual  or  recreational 
resource — i.e.,  a  resource  of  regional  or 
national  significance — and  is  free- 
flowing  as  defined  by  the  Departments 
of  the  Interior  and  Agriculture;  (3)  the 
state  has  adequate  mechanisms  in  place 
to  protect  the  resources  for  which  the 
river  is  eligible  for  the  National  System: 
and  (4)  the  state  has  the  institutional 
framework  to  manage  the  river  at  no 
cost  to  the  federal  government,  except 
for  those  lands  already  in  federal 
management. 

The  National  Park  Service  (NFS)  is 
responsible  for  making  determinations 
of  eligibility  under  section  2(a)(ii).  The 
NFS  Pacific  West  Field  Area  conducted 
a  study,  with  the  BLM  and  the  U.S. 
Forest  Service  (USPS)  acting  as 
cooperating  agencies.  In  April  of  1995, 
the  NFS  released  the  Draft  Wallowa 
River  2(a)(ii)  Wild  &  Scenic  River  Study 
for  public  review  and  comment.  A 
period  for  public  comment  was 
provided  from  April  21, 1995,  to  June 
22, 1995.  The  draft  report  was  finalized 
based  on  comments  received. 

Simultaneous  with  the  release  of  the 
draft  report,  the  NFS  announced  it  was 
adopting  the  Wallowa  River  Wild  and 
Scenic  River  Study  Report  and  Final 
Legislative  Environmental  Impact 
Statement  (LEIS)  in  fulfillment  of 
National  Environmental  Policy  Act 
requirements.  The  LEIS  was  prepared  bv 
the  USPS,  with  the  NFS  and  BLM  acting 
as  cooperating  agencies.  The  LEIS  was 
prepared  at  the  direction  of  Congress 
imder  the  1988  Oregon  Omnibus  Rivers 
Act  which  mandated  that  the  USPS 
study  the  Wallowa  River  for  possible 
inclusion  into  tiie  National  System.  The 
Preferred  Alternative  of  the  UEIS  was 
designation  of  the  river  as  wild  and 
scenic  through  section  2(a)(ii), 
subsequently  leading  to  Governor 
Roberts'  request.  The  USPS  filed  the 
LEIS  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  on  July  14, 
1995.  and  notice  was  provided  in  the 
Federal  Register  on  July  21, 1995. 
Simultaneously,  the  NFS  filed  with  the 
EPA  its  notice  of  adoption  of  the  LEIS, 
and  this  was  also  notice  in  the  Federal 
Register  on  July  21,  1995. 

This  action  is  taken  following  public 
involvement  and  consultation  with  the 
Departments  of  Agricultiu^,  Army, 


Energy  and  Transportation;  the  Federal 
Energy  Regulatory  Commission;  all 
Department  of  the  Interior  agencies;  the 
National  Marine  Fisheries  Services;  the 
State  of  Oregon;  the  EPA;  and  all  other 
Federal  agencies  that  might  have  an 
interest. 

Based  on  the  reconunendations  of  the 
NFS  and  a  review  of  all  relevant 
documents,  I  have  determined  that  the 
10-mile  stretch  of  the  Wallowa  River 
should  be  designated  as  a  state- 
administered  component  of  the  National 
System,  as  provided  for  in  section 
2(a)(ii)  of  the  Wild  and  Scenic  Rivers 
Act.  Notice  is  hereby  given  that  effective 
upon  this  date,  the  segment  of  the 
Wallowa  River  from  the  confluence  of 
the  Wallowa  and  Minam  Rivers  in  the 
hamlet  of  Minam  downstream  to  the 
confluence  of  the  Wallowa  and  Grande 
Ronde  Rivers  is  approved  for  inclusion 
in  the  National  Wild  and  Scenic  Rivers 
System  as  a  National  Recreational  River. 

Dated:  July  23, 1996. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

(PR  Doc.  96-20519  Filed  &-12-96;  8:45  ami 
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Fish  and  Wildlife  Service 

Notice  cf  Av3i!abinty  o*  Draft 
Environmental  Assessment  for  the 
Eradication  cf  the  Nonnative  Red 
Shiner  in  the  Virgin  River,  Utar, 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  Fish  and  Wildlife  Service 
announces  the  availability  for  public 
review  of  the  Draft  Environmental 
Assessment  for  the  Eradication  of  the 
Nonnative  Red  Shiner  [Cyprinella 
lutrensis)  in  the  Virgin  River,  Utah. 
DATES:  Comments  on  the  Draft 
Environmental  Assessment  must  be 
received  on  or  before  September  12. 
1996  to  be  considered  by  the  Service 
during  preparation  of  the  final 
environmental  assessment. 
ADDRESSES:  Comments  and  requests  for 
copies  of  the  Draft  Environmental 
Assessment  should  be  addressed  to  the 
Assistant  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  145  East  1300 
South,  Suite  404,  Salt  Lake  City,  Utah 
84115.  Comments  and  materials 
received  will  be  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  D.  Williams,  Assistant  Field 
Supervisor  (see  ADDRESSES  section) 
(telephone  801/524-5002). 


SUPPLEMENTARY  INFORMA TtQN: 

Background 

The  red  shiner  (Cyprinella  lutrensis) 
is  a  small  minnow  native  from  the  North 
Central  United  States  to  northeastern 
Mexico.  It  was  introduced  into  the 
lower  Colorado  River  Basin  as  a  bait  fish 
in  the  early  1950's,  and  since  then  has 
invaded  most  of  the  Colorado  River 
system,  including  the  Virgin  River 
system.  Until  the  1980's,  the  red  shiner 
was  confined  to  the  lower  Virgin  River 
system,  in  Arizona  and  Nevada,  below 
the  Virgin  River  Gorge,  which  is  usually 
dewatered  during  the  dry  summer 
months.  In  1984  red  shiner  were 
discovered  above  the  Gorge,  in 
southwestern  Utah,  and  have  since  then 
become  the  dominant  fish  species  in  the 
33.6  km  (21  mi)  river  reach  between  the 
Virgin  River  Gorge  and  Washington 
Fields  Diversion. 

The  red  shiner  has  been  impUcated  in 
the  decline  of  the  endangered  woundfin 
[Plagopterus  argentissimus)  and  Virgin 
River  chub  (Gila  seminuda),  and  in  the 
decline  of  the  Virgin  spinedace 
(Lepidomeda  mollispinis  mollispinis),  a 
species  of  concern.  The  Virgin  River 
Fishes  Recovery  Plan  and  the  Virgin 
Spinedace  Conservation  Agreement 
have  identified  the  eradication  of  red 
shiner  in  the  Virgin  River  system  as  a 
recovery  and  conservation  activity 
necessary  to  ensure  the  longterm 
survival  of  the  native  fishes  of  the 
Virgin  River.  The  Draft  Environmental 
Assessment  outlines  a  plan  for  the 
eradication  of  red  shiner  from  the  Virgin 
River  system,  Utah. 

Public  Comments  Solicited 

Comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  this  draft  document  are 
hereby  solicited.  All  comments  and 
materials  received  will  be  considered  in 
the  preparation  of  the  final 
environmental  assessment. 

Author:  The  primary  author  of  this  notice 
is  Janet  Mizzi  (see  ADDRESSES  section) 
(telephone  801/524-501). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  etseq.]. 

Dated:  August  6, 1996. 
Terry  T.  Terrel, 

Deputy  Regional  Director,  Denver,  Colorado. 
(PR  Doc.  96-20568  Filed  8-12-96;  8:45  am) 
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Land  Management  Bureau 
[OR-11 0-6310-04;  GP9-1561 

Oregon;  Public  Lands  Closure 

AGENCY:  Bureau  of  Land  Management, 

Medford  District.  Ashland  Resource 

Area. 

actkdn:  Notice. 

SUMMARY:  The  notice  published  on  page 
4788  in  the  issue  of  Thursday,  February 
8,  1996,  closing  to  all  public  use  the 
Keno  Access  Road  and  the  Howard 
Prairie  Hook  Up  Road  in  Jackson 
County,  Oregon  i";  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jones.  District  Manager,  Medford 
District  Office,  at  (541)  770-2200. 

Dated:  August  1,  1996. 
David  A.  [ones. 
District  Manager. 
|FR  Doc.  96-20609  Filed  ft-12-96;  8:45  ami 
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Bureau  of  Land  Management 

[ID-01 5-06-1 6 10-00] 

Owyhee  Resource  Area,  ID;  Resource 
Management  Plan,  etc. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  Draft 
Resource  Management  Plan  and  Draft 
Environmental  Impact  Statement  (RMP/ 
EIS);  and  Proposed  Area  of 
Environmental  Concern  (ACEC) 
Designations. 

SUMMARY:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  the  Bureau  of 
Land  Management  (ELM)  has  prepared 
a  draft  Resource  Management  Plan 
(RMP)  and  associated  draft 
Environmental  Impact  Statement  (EIS) 
for  the  Owyhee  Resource  Area.  The 
draft  RMP/EIS  addresses  alternatives  for 
management  on  1.3  million  acres  of 
ELM  administered  public  lands  in 
sout)iwest  Idaho.  Consideration  of  19 
areas  for  Area  of  Critical  Environmental 
Concern  (ACEC)  designation,  including 
one  area  located  partially  in  Oregon,  is 
addressed  in  the  draft  document.  This 
notice,  therefore,  is  also  issued  pursuant 
to  43  CFR  Part  1610.7-2(b)  of  the  ELM 
Planning  Regulations.  The  draft 
document  also  addresses  suitability  of 
wild,  scenic  and  recreational 
designations  on  223  miles  of  stream 
segments  determined  to  be  eligible  for 
such  designations  under  the  Wild  and 
Scenic  Rivers  Act.  Members  of  the 
public,  other  Federal  agencies.  State  and 


local  governments,  and  Indian  Tribes 
are  invited  to  review  and  comment  on 
the  draft  document.  Written  comments 
received  during  the  comment  period 
will  be  considered  in  preparation  of  the 
Proposed  RMP  and  Final  EIS.  Public 
information  meetings  will  be  announced 
at  a  later  date. 

DATES:  The  90-day  comment  period 
provided  for  in  43  CFR  Part  1600  (ELM 
Planning  Regulations)  will  remain  open 
until  November  15, 1996.  Written 
comments  may  be  submitted  at  any  time 
during  the  comment  period  to  the  Eoise 
Field  Office. 

AOOflESSES:  Written  comments  should 
be  sent  to:  Owyhee  Area  Manager, 
Bureau  of  Land  Management,  Eoise 
Field  Office,  3948  Development 
Avenue,  Boise,  ID  83705.  Copies  of  the 
draft  RMP/EIS  are  available  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Carlson,  Area  Manager;  or  Fred 
Minckler,  Team  Leader  at  the  address 
above.  Telephone  (208)  384-3300. 
SUPPLEMENTARY  INFORMATION:  The 
Owyhee  draft  RMP/EIS  describes  and 
analyzes  four  alternatives  for  managing 
1,319,651  acres  of  ELM  administered 
public  lands  in  western  Owyhee 
County,  Idaho.  The  Owyhee  Resource 
Area  encompasses  1,779,405  acres 
including  State  and  private  lands.  The 
land  use  planning  effort  addresses  a 
broad  spectrum  of  land  uses  and 
allocations  including  wild  horse 
management,  land  tenure  adjustments, 
off-highway  motorized  vehicle  (OHMV) 
designations,  wild,  scenic  and 
recreational  river  designations,  and 
areas  of  critical  environmental  concern 
(ACECs).  Nineteen  areas  ranging  in  size 
bom  113  acres  to  148,360  acres  and 
totaling  291.868  acres  are  being 
considered  for  ACEC  designation.  Two 
of  the  areas  are  currently  designated  as 
ACECs.  One  of  the  areas  under 
consideration  totaling  2,393  acres 
contains  775  acres  in  Oregon. 
Designation  of  this  area  in  Oregon  as  an 
ACEC  requires  amending  the  Northern 
Malheur  Management  Framework  Plan, 
the  land  use  plan  prepared  by  the  ELM 
Vale  District  in  Oregon.  Documentation 
for  amending  that  plan  is  incorporated 
into  the  Owyhee  RMP/EIS.  Resource  use 
limitations  vary  among  alternatives  for 
each  area  and  pertain  to  OHMV 
designations,  rights-of-way,  livestock 
management,  juniper  control,  fire 
management  and  minerals  activities. 

Dated:  August  6, 1996. 
David  Vail. 

Acting  District  Manager. 

(PR  Doc.  96-20562  Filed  8-12-96;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  international  Development 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  a  loan  to  the 
Government  of  the  Kingdom  of  Morocco 
("Borrovver"),  as  part  of  USAID's 
development  assistance  program.  The 
proceeds  of  this  loan  will  be  used  to 
enhance  the  land  development  for 
shelter  projects  for  the  benefit  of  low- 
income  families  in  Morocco.  At  this 
time,  the  Borrower  has  authorized 
USAID  to  request  proposals  from 
eligible  lenders  for  a  loan  under  this 
program  of  Si  5  Million  U.S.  Dollars 
(US$15,000,000).  The  name  and  address 
of  the  Borrower's  representatives  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  and  the  amoimt  of 
the  loan  and  project  number  are 
indicated  below: 

Kingdom  of  Morocco 

Project  No.:  608-HG-004. 

Housing  Guaranty  Loan  No.:  608-HG- 
006  AOl. 

Amount:  $15,000,000. 

Attention:  Mr.  Larbi  Nouha.  Adjoint 
au  Directeur  du  Tresor  et  des  Finances 
Exterieures.  Ministere  des  Finances  et 
des  Investissements  Exterieurs. 

Mailing  address:  Direction  du  Tresor 
et  des  Finances  Exterieures.  Ministere 
des  Finances  et  des  Investissements 
Exterieurs  Boulevard  Mohamed  V, 
Rabat,  Morocco. 

Telex  No.:  36.147. 

Telefax  No.:  212-7-764-950 
(preferred  communication). 

Telephone  No.:  212-7-762-608. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  August  27, 
1996, 12:00  noon  Eastern  Daylight 
Savings  Time.  Bids  should  be  open  for 
a  period  of  48  hours  from  the  bid 
closing  date.  Copies  of  all  bids  should 
be  simultaneously  sent  to  the  following: 

Mr.  Tahar  Berrada,  Housing  and 
Urban  Development  Office.  RHO 
USAID/Rabat.  Morocco  c/o  American 
Embassy,  PSC  74,  Box  022.  APO  AE 
09718  (Street  address:  USAID/Rabat. 
137  Avenue  Allal  Ben  Abdellah,  B.P. 
120.  Rabat,  Morocco). 

Telex  No.:  31005M. 

Telefax  No.:  212-7-707-930 
(preferred  communication). 
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Telephone  No.:  212-7-762-265. 

Mr.  Peter  Pimie. 

Address:  U.S.  Agency  for 
International  Development,  Office  of 
Environment  and  Urban  Programs,  G/ 
ENV/UP,  Room  409,  SA-18, 
Washington,  D.C.  20523-1822. 

Telex  No.:  892703  AID  WSA. 

Telefax  No.:  (703)  875-4639  or  (703) 
875-4384  (preferred  communication). 

Telephone  No.:  (703)  875-4510  or 
(703)  875-4300. 

For  your  information  the  Borrower  is 
currently  considering  the  followring 
terms: 

(1)  Amount:  U.S.  $15  million 
($15,000,000). 

(2)  Tenn;  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If    . 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan, 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rates,  and  variable  rates 
with  interest  rate  "caps",  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  6.0%  U.S. 
Treasury  Bond  due  February  15,  2026. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  With  "Cap": 
Offers  should  include  a  maximum  (cap) 
rate  ranging  from  10%  to  12%  per 
anniun,  and  are  to  be  based  on  the  six- 
month  British  Bankers  Association 
LIBOR.  The  rate  should  be  adjusted 
weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  any  options 
for  prepayment  and  mention 
prepayment  premiums,  if  any,  and 
specify  the  earliest  date  the  option  can 
be  exercised  without  penalty. 

(b)  Only  in  an  extraordinary  event  to 
assure  compliance  with  statutes  binding 
USAID,  USAID  reserves  the  right  to 
accelerate  the  loan  (it  should  be  noted    , 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees  and  Paying  and 


Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expenses 
shall  be  payable  at  closing  from  the 
proceeds  of  the  loan.  All  fees  should  be 
cleariy  specified  in  the  offer. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
wrill  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  USAED.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loan  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from: 

Ms.  Viviann  Gary,  Director,  Office  of 
Enviroftment  and  Urban  Programs,  U.S. 
Agency  for  International  Development, 
Room  409,  SA-18,  Washington.  DC. 
20523-0214.  Fax  No:  (703)  875-4384, 
Telephone:  (703)  875-4300. 

Dated:  August  8, 1996. 
Jay  L.  Knott, 

Acting  Assistant  General  Counsel,  Bureau  for 

Global  Progmms,  Field  Support  and 

Research,  U.S.  Agency  for  International 

Development. 

[PR  Doc.  96-20676  Filed  8-12-96;  8:45  am] 
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Commeni  Request 

AGENCY:  Office  of  Police  Corps  and  Law 
Enforcement  Education  (Office  of 
Community  Oriented  Policing  Services). 
ACTION:  Notice  of  information  collection 
under  review;  Police  Corps  Service 
Agreement. 

In  accordance  with  the  Code  of 
Federal  Regulations  [5  CFR  1320.13 
(a)(2)(ii)l  emergency  processing  is 
requested.  Funding  for  this  information 
collection  was  delayed  due  to  the 
Federal  Government  furlough  and 
currently  approved  funding  wrill  expire 
on  September  30. 1996.  As  a  result,  the 
normal  90  day  comment  period  will 
expire  after  the  funding  expires. 
Therefore,  the  Department  of  Justice  is 
requesting  emergency  approval  from  the 
Office  of  Management  and  Budget  for 
this  collection  of  information  by  August 
9.  1996. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted.  Written  conunents  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are  requested. 
Comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  neccessary 
for  the  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utifity.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  DC.  20530.  Additionally, 
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comments  may  be  submitted  to  0MB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850,  1001  G  Street,  NW, 
Washington,  DC.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  may  also  be  submitted  to 
Charlotte  C.  Grzebien,  Assistant  General 
Counsel,  Office  of  Community  Oriented 
Policing  Services,  1100  Vermont 
Avenue,  N.W.,  Washington.  D.C.  20530, 
or  via  facsimile  at  (202)  616-2914. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Fonn/CoUection:  Police 
Corps  Service  Agreement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  17/02.  Office  of 
Police  Corps  and  Law  Enforcement 
Education.  OfBce  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  State  and  territory 
govenunents  vkishing  to  participate  in 
the  Police  Corps  program.  The  Police 
Corps  Service  Agreement  contains  the 
written  contract  between  the  student 
selected  for  participation  and  the  Office 
of  Police  Corps  and  Law  Enforcement 
Education  (OPCLEE).  setting  forth  the 
student's  commitment  to  provide  four 
years  of  law  enforcement  service  with 
an  identified  and  approved  law 
enforcement  agency  in  exchange  for 
scholarship  and/or  reimbursement 
funds. 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  144 
respondents  at  10  minutes  per  response. 
Total  annual  burden  hours  requested  24. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington,  DC 
20530. 

Dated:  August  7. 1996. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 

Department  oflustice. 

IFR  Doc.  96-20551  Filed  8-12-96;  8:45  am] 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Police  Corps  and  Law 

Enforcement  Education  (Office  of 

Community  Oriented  Policing  Services), 

Justice. 

ACTION:  Notice  of  information  collection 

under  review;  Police  Corps  Interim 

Final  Regulation. 

In  accordance  with  the  Code  of 
Federal  Regulation  [5  CFR  Part 
1320.13(a)(2)(ii)]  emergency  processing 
is  requested.  Funding  for  this 
information  collection  was  delayed  due 
to  the  Federal  Government  furlough  and 
currently  approved  funding  will  expire 
on  September  30, 1996.  As  a  result,  the 
normal  90  day  comment  period  will 
expire  after  the  funding  expires. 
Therefore,  the  Department  of  Justice  is 
requesting  emergency  approval  fi"om  the 
Office  of  Management  and  Budget  for 
this  collection  of  information  by  August 
9, 1996. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  afiected  agencies. 
Conunents  are  encouraged  and  will  be 
accepted.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are  requested. 
Comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other  • 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer. 
Washington,  DC  20530.  Additionally, 


comments  may  be  submitted  to  0MB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street.  NW.. 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  may  also  be  submitted  to 
Charlotte  C.  Grzebien,  Assistant  General 
Counsel,  Office  of  Community  Oriented 
PoUcing  Services,  1100  Vermont 
Avenue,  NW.,  Washington,  DC  20530. 
or  via  facsimile  at  (202)  616-2914. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Police  Corps  Interim  Final  Regulation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  17/01.  Office  of 
Police  Corps  and  Law  Enforcement 
Education,  Office  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  State  and  territory  governments 
wishing  to  participate  in  the  Police 
Corps  program.  The  Police  Corps 
Interim  Final  Regulation  provides 
guidance  to  participating  States  and 
individuals  interested  in  applying  to 
participate  in  the  Police  Corps 
concerning  eligibility  requirements, 
application,  criteria  and  procedures, 
and  certain  post-applicadoi) 
requirements.  While  the  Police  Corps 
Interim  Final  Regulation  is  not  itself  an 
application  for  funding,  it  does  identify 
the  specific  basic  information  on  each 
student  selected  for  participation  in  the 
Police  Corps  that  the  participating  State 
or  territory  must  submit  to  the  Office  of 
Police  Corps  and  Law  Enforcement 
Education  ("OPCLEE"). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Police  Corps  Interim  Final 
Regulation:  Approximately  8 
respondents,  at  20  hours  per  response 
(including  record-keeping).  Total  annual 
burtien  hours  requested  160. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  160  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
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Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  7, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  96-20552  Filed  &-12-96;  8:45  am] 

BILUNQ  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Atlantic  Richfield  Company,  et 
al,  Civil  Action  No.  CV-89-039-BU- 
PGH,  was  lodged  on  July  22, 1996,  with 
the  United  States  District  Court  for  the 
District  of  Montana. 

The  complaint  filed  by  the  United 
States  in  1989  seeks  to  recover  past, 
unreimbursed  costs  under  Section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607, 
incurred  by  the  United  States  in 
connection  with  response  actions  taken 
at  the  Clark  Fork  Sites  located  in 
southwestern  Montana.  As  part  of  its 
complaint,  the  United  States  sought 
recovery  of  costs  from,  inter  alia, 
Cleveland  Wrecking  Ccuapany  for  costs 
incurred  and  to  be  incurred  at  the 
Anaconda  Smelter  Site. 

The  consent  decree,  which  is  between 
the  United  States  and  Cleveland 
Wrecking  Company,  requires  Cleveland 
Wrecking  to  pay  to  the  United  States 
$150,000  in  reimbursement  of  past 
response  costs  associated  vdth  the 
Anaconda  Smelter  Site.  The  settlement 
is  based  on  a  demonstration  by 
Cleveland  Wrecking  Company  of  its 
inability  to  reimburse  the  United  States 
for  any  additional  response  costs.  The 
consent  decree  includes  a  covenant  not 
to  sue  by  the  United  States  imder 
Sections  106  and  107  of  CERCLA  42 
U.S.C.  9606  and  9607.  Under  the  terms 
of  the  decree,  the  United  States  has 
specifically  reserved  its  right  to  seek 
relief  from  Cleveland  Wrecking 
Company  for  any  claims  not  specifically 
addressed  in  the  decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  P.O.  Box  7611,  Ben  Franklin 


Station.  Washington,  D.C.  20044,  and 
should  refer  to  United  States  v.  Atlantic 
Richfield  Company,  et  al..  DOJ  Ref. 
#  90-11-2-430. 

The  proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Montana, 
First  Floor.  100  North  Park  Avenue, 
Helena,  Montana  59601;  Region  VIII 
Office  of  the  Environmental  Protection 
Agency,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466;  and  at 
the  Consent  Decree  Library,  1120  "G" 
Street.  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  decrees  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library  at  the  address  listed 
above.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  number,  and 
enclose  a  check  in  the  amount  of 
$196.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  96-20538  Filed  8-12-96;  8:45  am] 
BILUNG  CODE  441(M>1-U 


Notice  of  Lodging  of  Consent  Decree 

Pursuant  to  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  hereby  is 
given  that  a  consent  decree  in  United 
States  V.  Robert  Brace  and  Robert  Brace 
Farms.  Inc.,  No.  90-229  Erie,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Permsylvania  on  July  24,  1996. 

The  proposed  consent  decree 
concerns  violations  of  sections  301  and 
404  of  the  Clean  Water  Act,  33  U.S.C. 
1311, 1344,  as  a  result  of  unpermitted 
discharges  of  dredged  and  fill  material 
into  portions  of  property  located  in  Erie 
County,  Pennsylvania,  that  constitute 
"waters  of  the  United  States."  The 
consent  decree  encompasses  a 
permanent  injimction  and  requires 
defendants  to  perform  restoration  of  the 
violated  thirty  acres  of  wetlands  and  to 
pay  a  civil  penalty  of  $10,000  to  the  U.S. 
Treasury. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  this 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Etepartment  of  Justice, 
Attention:  David  M.  Thompson. 
Attorney.  Environmental  E)efense 
Section,  Environment  and  Natural 
Resources  Division,  U.S.  Depsutment  of 
Justice.  Room  7120.  10th  & 


Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20530  and  should  refer  to  United 
States  V.  Robert  Brace  and  Robert  Brace 
Farms,  Inc.,  DJ  Reference  No.  90-5-1- 
1-3433. 

The  consent  decree  and 
accompanying  exhibit  may  be  examined 
at  the  Clerk's  Office.  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania.  U.S.  Courthouse.  Erie. 
Pennsylvania  16501.  or  a  copy  may  be 
requested  from  David  M.  Thompson. 
(202) 514-2617. 
Anna  Wolgast, 

Acting  Chief,  Environmental  Defense  Sectioir, 
Environment  Sr  Natural  Resources  Division. 
(FR  Doc.  96-20536  Filed  8-12-96;  8:45  ami 

BILLING  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Software  Corporation  ("POSC") 

Notice  is  hereby  given  that,  on  July 
16,  1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new  non-voting 
members  of  POSC:  Revere  Incorporated, 
Birmingham,  AL;  EDS  International  BV, 
Rotterdam,  the  Netherlands;  TriTeal 
Corporation.  Carlsbad.  CA;  Aangstrom 
Precision  Corporation,  Mt.  Pleasant,  MI; 
and  Directorate  General  of 
Hydrocarbons,  New  Delhi,  INDIA. 

No  other  changes  have  beeh  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14, 1991,  POSC  filed  its 
original  notifications  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubhshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  7,  1991,  (56 
FR  5021).  The  last  notification  was  filed 
with  the  Department  on  April  22, 1996. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  16.  1996.  (61  FR  24807). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-20537  Filed  8-12-96;  8:45  am] 
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Drug  Enforcement  Administration 

EIS  I  and  11  Supplementation 

AGENCY:  Drug  EniorLement 
Administration,  United  States 
Department  of  Justice. 
ACTION:  Notice  of  intent  to  supplement 
programmatic  environmental  impact 
statements  and  explanation  of  the  scope 
of  study. 

SUMMARY:  A  supplement  to  the 
programmatic  environmental  impact 
statements  on  eradication  of  Cannabis 
on  Federal  Lands  in  the  continental 
United  States  pEA-EIS-1),  finalized  in 
July  1985,  and  on  Eradication  of 
Cannabis  on  Non-Federal  and  Indian 
Lands  in  the  Contiguous  United  States 
and  Hawaii  (DEA-EIS-2),  finalized  in 
May  1986.  will  be  prepared.  The 
supplement  will  consider  current  data 
pertinent  to  chemical  treatment 
alternatives  and  techniques  that  have 
been  developed  in  the  past  decade. 
Comments  on  this  notice  are  welcome. 
DATES:  This  order  is  effective  August  13, 
1996, 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E  Cappola,  Chief.  State  and  Local 
Programs  Section,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  .^OT-flgift. 
SUPPLEMENTARY  INFORMATION:  The 
records  of  decision  executed  for  the 
Cannabis  eradication  programmatic 
impact  statements  adopted  the  pi»ferred 
alternative  of  operational  flexibility 
which  gives  planners  and  decision 
maicers  at  the  action  level  the  leeway  to 
choose  eradication  techniques  best 
suited  to  the  situation  from  the 
standpoint  of  both  efficacy  and  respect 
for  the  quality  of  the  human 
environment.  Those  choices  invariably 
are  informed  by  environmental 
assessment  processes  tiered  to  the 
programmatic  documentation.  This 
approach  to  planning  and  decision 
making  has.enabled  law  enforcement 
officials  to  be  responsive  to 
everchanging  circumstances  in  the  field 
while  remaining  sensitive  to  local 
environment  concerns. 

Regulations  implementing  the 
National  Environmental  Policy  Act  call 
for  the  preparations  of  supplements  to 
environmental  concerns  and  bearing  on 
the  program  or  its  impacts.  40  CFR 
1502.9(c)(l)(ii).  In  the  decade  that  has 
passed  since  the  impact  statements  were 
finalized,  considerable  additional  data 
about  treatment  alternatives  employed 
in  the  Cannabis  eradication  program 
have  been  generated.  New  chemical 
treatment  alternatives  and  techniques 
may  also  be  available  for  use  in  the 
program.  The  supplement  announced 
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here  will  consider  these  issues,  update 
analyses  relative  to  environmental 
consequences  of  the  program,  and,  to 
the  extent  warranted,  modify  the  menu 
of  treatment  ahematives  and  mitigation 
options  from  which  planners  and 
decision  makers  may  choose  at  the 
action  level. 

Dated:  August  7, 1996. 
Harold  D.  Wankel, 
Chief  of  Operations. 
[PR  Doc.  96-20611  Filed  &-12-^;  8:45  ami 

BILUNO  CODE  4410-0»-M 


Office  of  Justice  Programs 
National  Institute  of  Justice 

[OJP  (NU)  No.  1095] 
[RIN1121-ZA45] 

National  Institute  of  Justice 
Solicitation  for  Evaluation  of  Arrest 
Policies  Program 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availabihty  of  the  National  Institute  of 
Justice  "Solicitation  for  the  Evaluation 
of  Arrest  Policies  Program." 
DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 
September  6,  1996. 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Moore  Parmley  at  202-307-0145 
or  Bernard  Auchter  at  202-307-0154. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03.  as  amended,  42 
U.S.C.  3721-23  (1994J. 

Background 

The  National  Institute  of  Justice  is 
soliciting  proposals  for  the  evaluation  of 
arrest  policies  programs  funded  by  the 
Office  of  Justice  Programs  in  1996  under 
the  Violence  Against  Women  Act,  Title 
IV  of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  The  request 
responds  to  the  need  for  research  to 
assess  the  effectiveness  of  arrest  in  the 
context  of  a  systemwide,  coordinated 
approach  to  domestic  violence. 
Interested  organizations  should  call  the 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  for 
Evaluation  of  Arrest  PoUcies  Program" 


(refer  to  document  no.  SL000175).  The 
solicitation  is  available  electronically 
via  the  .MCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
ncjrsbbs,ncjrs.org,  or  gopher  to 
ncjrs.org:71.  For  World  Wide  Web 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud,  8-N-l. 
Jeremy  Travis. 

Director.  National  Institute  of  Justice. 
[PR  Doc  96-20565  Piled  6-12-96;  8:45  ami 

BrLUNQ  CODE  4410-1&-P 


National  Institute  of  Justice 

[OJP(NiJ)No.1096) 
RIN  1121-ZA46 

National  Institute  of  Justice 
Solicitation  for  Evaluations  of  the 
Residential  Substance  Abuse 
Treatment  for  State  Prisoners  Program 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Solicitation  for  Evaluations  of 
the  Residential  Substance  Abuse 
Treatment  for  State  Prisoners  Program." 
DATES:  The  deaqj^ne  for  receipt  of 
proposals  is  close  of  business  on 
September  4,  1996. 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW,,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Waugh,  U.S,  Department  of 
justice  Response  Center,  at  800—421- 
6770  (in  Metropolitan  Washington,  DC, 
202-307-1480). 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended.  42 
U,S.C.  3721-23  (1994). 

Background 

The  Violent  Crime  Control  and  Law 

Enfon::ement  Act  of  1994  authorizes 
programs  to  support  both  treatment  and 
punishment  of  drug-using  and  violent 
offenders  The  Residential  Substance 
Abuse  Treatment  for  State  Prisoners 
Formula  Grant  Program,  created  by 
Subtitle  U  of  the  Act,  addresses  the 
treatment  goal  by  providing  funding  for 
the  development  of  substance  abuse 
treatment  programs  in  State  and  local 
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correctional  facilities.  States  are 
encouraged  to  adopt  comprehensive 
approaches  to  substance  abuse 
treatment  for  offenders,  including 
relapse  prevention  and  aftercare 
services.  Program  grant  awards  will  be 
made  to  the  State  office  that  is 
designated  under  Section  507  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  to  administer  the  Edward  Byrne 
Memorial  State  and  Local  Law 
Enforcement  Assistance  Formula  Grant 
Program. 

The  National  Institute  of  Justice  (NIJ) 
is  soliciting  proposals  for  evaluations  of 
the  Residential  Substance  Abuse 
Treatment  for  State  Prisoners  Program. 
It  is  anticipated  that  up  to  ten  awards 
will  be  made  for  local  evaluations  of 
programs  in  individual  States 
participating  in  the  Program.  Each  of 
these  awards  is  expected  to  be  funded 
for  up  to  $50,000  for  a  period  of  up  to 
15  months.  Researchers  will  be  eligible 
to  conduct  at  most  one  local  evaluation 
in  collaboration  with  the  appropriate 
state  agencies;  these  funds  are  intended 
to  encourage  multiple,  non-redundant 
evaluations  and  build  research  capacity 
in  this  topic  area.  It  is  anticipated  that 
one  award  will  be  given  to  conduct  a 
national  evaluation,  that  the  amount  of 
this  award  will  be  up  to  $500,000  and 
that  the  duration  will  be  up  to  24 
months.  Interested  organizations  should 
call  the  National  Criminal  Justice 
Reference  Service  (NCJRS)  at  1-800- 
851-3420  to  obtain  a  copy  of 
"Solicitation  for  Evaluations  of  the 
Residential  Substance  Abuse  Treatment 
for  State  Prisoners  Program"  (refer  to 
document  no.  SL000176).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
ncjrsbbs.ncjrs.org,  or  gopher  to 
ncjrs.org:71.  For  World  Wide  Web 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  modem  at  9600  baud,  8-N-l. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  96-20566  Filed  8-12-96;  8:45  am)     ' 

BiLUNG  CODE  4410-18-P 


Office  of  Juvpniie  Justice  and 
Delinquency  Prevenuon 

[OJPNo.  1097] 

2RIN  1121-ZA47 

Notice  c<  Meeting  o(  the  Coalition  for 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  meeting. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
announcing  the  meeting  of  the  Coalition 
for  Juvenile  Justice. 

DATES:  This  conference  will  begin  at 
9:00  a.m.  on  September  5, 1996.  and  end 
at  12:00  noon  on  September  8. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Freida  Thomas.  202-307-5924.  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  633  Indiana  Avenue,  N.W., 
Room  543,  Washington,  D.C.  20531. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I),  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  announces  the  meeting  of  the 
Coalition  for  Juvenile  Justice.  This 
conference  will  begin  at  9:00  a.m.  on 
September  5,  1996,  and  end  at  12:00 
noon  on  September  8,  1996.  This 
advisory  committee,  chartered  as  the 
Coalition  for  Juvenile  Justice,  will  meet 
at  the  DoubleTree  Hotel  at  Horton  Plaza, 
910  Broadway  Circle,  San  Diego, 
California  92101.  The  purpose  of  this 
meeting  is  to  discuss  and  adopt 
^commendations  from  members 
regarding  the  committee's  responsibiUty 
to  advise  the  OJJDP  Administrator,  the 
President  and  the  Congress  about  State 
perspectives  on  the  operation  of  the 
OJJDP  and  Federal  legislation  pertaining 
to  juvenile  justice  and  delinquency 
prevention. 

This  meeting  will  be  open  to  the 
pubUc. 

Dated:  August  8, 1996. 
Shay  Biichik, 

Administrator,  Office  of  Juvenile  fustice  and 
Delinquency  Prevention. 
(FR  Doc.  96-20607  Filed  8-12-96;  8:45  am] 

BILUNQ  CODE  4410-1S-P 


Agency  infcmation  Conection 
Activ'ties   Proposec  coMect^on; 
Comi-nent  Request 

agency:  Office  of  Justice  Programs, 

Justice. 

ACTION:  Notice  of  Information  Collection 

Under  Review;  Individual  Gang  Member 


Interview  and  Associated  Tests, 
Evaluation  of  the  "Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program". 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Part 
1320.10.  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  IX,  20503.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street.  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 
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(1)  Type  of  information  collection  : 
New  Collection. 

(2)  The  title  of  the  formy collection: 
Individual  Gang  Member  Interview  and 
Associated  Tests.  Evaluation  of  the 
"Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
intervention,  and  Suppression  Program" 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
[Jepartment  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
!ustic:e  Programs.  United  States 
Department  of  |ustice. 

(4)  .Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Not-for-Profit 
Institutions.  Other.  State,  Local,  or 
Tribal  Govenitnent.  The  study  will 
obtain  interview  and  test  information  on 
vouth  background,  social  adjustment, 
deviancy  crime  activity,  self-esteem, 
and  depression/ personality  adjustment. 
It  will  determine  the  effectiveness  of  the 
program,  comparing  program  subjects  to 
non-program  gang  youth  of  the  same 
ages,  approximately  13  to  20  years  old, 
and  their  backgrounds. 

(5j  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond   1,227  responses  at  2  hours,  per 
response. 

(6i  .'\n  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,454  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 


Dated:  August  7, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(PR  Doc.  96-20553  Filed  ft-12-96;  8:45  am) 

BU.LING  CODE  4410-18-M 


DEPflR'^MENT  OP  LABOR 

E'TiDioyrrient  ann  Training 
Adrn'O-istratiOf' 

Investigations  Regarding  Certifications 
of  Eligibility  ^0  Apply  tor  NAFTA 
Transitional  A.niustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  n,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 

Appendix 


the  workers  separated  from  employment 
of  after  December  8.  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  applv  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  August 

oo    -inne 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  showm  below  not  later  than 
August  23, 1996. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 
DOL.  Room  C-4318.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  this  5th  day  of 
August.  1996. 
Ru-ssel!  Kile,  , 

Acting  Program  Manager,  Policy  Br 
Reemployment  Services,  Office  of  Trade 
A  djustmen  t  Assistance. 
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Petmonef  lunionAvortters/firm) 

Location 

Date  re- 
ceived at 
governor's 
office 

Petition  No. 

Artrcles  produced 

Allan    Division    of    DeTrebor   Allan    Inc. 

(Wkrsi 
Dale  Electronics  (Wkrs)  _ 

Reading,  PA 

Bradford,  PA  ..i. 

07/15/96 
07/1 6«6 
07/1 5«6 
07/1 5«6 
07/1 6«6 
07/11/96 
07/1 6«6 
07/15/96 
07/17/96 
07/1 8«6 
07/1 8«6 
07/17/96 

NAFTA- 

01131 
NAFTA- 

01132 
NAFTA- 

01133 
NAFTA- 

01134 
NAFTA- 

01135 
NAFTA- 

01136 
NAFTA- 

Chocolate. 

Electronics. 

MX5  Brahmans  (Co.)  _ 

Rives    Associated  Comoanies:  W   and  J 

Rives,  !nc   I'Co  ■ 
Westtjrook  'vVood  P'odi-cts  (Wkrs)  

The  Safety  Stitch  (Co.)  ...» „ 

Union  Pacific  Railroad  ()  

Robinson,  TX ™ _.. 

High  Point.  NC 

Coquille,  OR  ...._ 

Harrisvilte,  WV 

Portland,  OR 

Ranch  Cattle. 
Clothing 

Wood. 

■ 

Clothing. 
Natural  nas 

United  technologies  Automotive  (Co.)  

Evanite  Fiber  Corn  (Wkrs)  

Tyler  Pipe  Industries  fWkrs)  

Newton,  IL  _. 

Con/alHs.  OR  .... ,. 

5?wan.  TX  , 

01137 
NAFTA-            Electronic  winng  harnesses. 

01138 
NAFTA-            Micro    porous    tjattery    separator    Tvem- 

01139           1      brane 
NAFTA-           1  Runnina     floor      floor     drains     and     'Oof 

StncK  Corporation  iCo.)  

Casa  Grande,  AZ  

Bethlehem,  PA 

01140 
NAFTA- 

01141 
NAFTA- 

01142 

drains 
Semt- trailers 

Bethletiam  Steel  Corporation  Q  - 

1  tjeam,  wide  flange 

Fpderal  Register 
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Appendix— Continued 


Petitioner  (union/wortcers/firm) 


Location 


Date  re- 
ceived at 
governor's 
office 


Petition  No. 


Artides  produced 


Palm  Springs  Golf  (Wkrs)  .' 

Burlington  Industries  (Wl<rs) 

Fieldcrest  Cannon  Mills;  Plant  »19  (Wkrs) 

Technical  Ceramics  Latxxatories  (Wkrs) ... 

Gold,  Inc.,  D/B/A  Gold  Bud;  Sewing  De- 
partment (Wkrs). 
OshKosh  B'Gosh,  Inc.  (Wkrs) 

Crov/n  Pacific  (Wkrs) 

Keystone  Transformer  Company  (Wkrs)  ... 

Dive  N  Surf.  Inc.;  DBA  Body  Glove  Inter- 
national (Co.). 
Shell  Chemical  Company  (Co.)  

Cannor  Forest  Industries,  Inc.  (lAMAW)  .... 

Future  Electronics  (Wkrs)  „ 

The  Olga  Company  (Co.) 

Hallelujah  Logging  (Co.)  

Disk  Maintenance;  DBA  Circuit  Test,  Irw. 

(Co.). 
TriTech  Tool  and  Design  Co.  (Co.)  

Runny  Mede  Mills  (Co.)  

Sun  Broom  Co.  (Wkrs) 

Devro  Teepak,  Inc.  (Wkrs) 

Woodbridge  Group;  Cartex  Corporatkxi  () 

Remington  Arms  Company  0  

Dura-Bond  Industries;  Dura-Bond  Coating, 

Inc.  (). 
Reznor;  Unit  of  Thomas  and  Belts  Corp.  0 

Fire  Mountain  Enterprises,  Inc.  (Co.) 


Cathedral  City,  CA 

Wake  Forest,  NC 

York,  SC  

Alpharetta,  GA , 

Aurora,  CO  

Celina,  TN 

Redmond.  OR 

Pennsburg,  PA  

Torrance.  CA  

Apple  Grove,  WV 

Wakefield.  Ml 

Portland,  OR 

Sanda  Paula,  CA 

Lakeview,  OR 

Haverhill,  MA  

South  Bound  Brook,  NJ 

TartX)ro,  NC 

Mahoon,  IL  

Danville.  IL 

Fairless  Hills,  PA  

Ilion,  NY _.... 

Highspke,  PA , 

Mercer,  PA , 

Colstrip,  MT  , 


07/18/96 
07/22/96 
07/22/96 
07/22/96 
07/22/96 
07/23«6 
07/24/96 
07/25/96 
07/25/96 
07/23/96 
07/19/96 
07/26/96 
07/29/96 
07125/96 
07/25/96 
07/25/96 
07/26«6 
07/31/96 
07/31/96 
08/02/96 
08/02/96 
07/31/96 
07/30/96 
07/23/96 


NAFTA- 

01143 
f^FTA- 

01144 
NAFTA- 

01145 
NAFTA- 

01146 
NAFTA- 

01147 
NAFTA- 

01148 
NAFTA- 

01149 
NAFTA- 

01150 
NAFTA- 

01151 
NAFTA- 

01152 
NAFTA- 

01153 
NAFTA- 

01154 
NAFTA- 

01155 
?>4AFTA- 

01156 
NAFTA- 

01157 
NAFTA- 

01158 
NAFTA- 

01159 
NAFTA- 

01160 
NAFTA- 

01161 
NAFTA- 

01162 
NAFTA- 

01163 
NAFTA- 

01164 
NAFTA- 

01165 
NAFTA- 

01166 


Golf  dubs. 

Knitted  fatxics. 

Terry  ctoth. 

Ceramc  pistor^  and  sleeves  for  t)ev- 

erage  dispensing. 
Sewing  dept.  car  seat  covers. 

Chukdrebn's  casual  wear. 

Plywood. 

Transformers. 

Wetsuits. 

Polyester  resins. 

Lumber. 

Electronic  components. 

Sewing  productk>n. 

Logs. 

Repairs  computer  monitors. 

Plastic  adapter  parts. 

Hosiery. 

Broom. 

Meat  casing. 

Urethane  foam  truck  and  car  seats. 

Shotgurts. 

Diameter  steel  pipe. 

Heaters. 

General  construction. 


TFR  nor  qR-2n.sq7  Filed  8-12-96;  8:45  am) 


SiLviMG  CODE  4<-,V3f..^4a 


fNAFTA-TAA-009dl  and  TA-W-32.220] 

international  Paper  Company, 
Reedsport.  Oregon:  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
-econsideration  wras  filed  v«th  the 
Program  Manager  of  the  Office  of  Trade 
\djustment  Assistance  for  workers  at 
international  Paper  Co.,  Reedsport, 
Oregon.  The  review  indicated  that  the 


application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
NAFTA-TAA-00941  and  TA-W- 
32,220;  International  Paper  Co., 
Reedsport,  Oregon  (July  29, 1996) 

Signed  at  Washington,  D.C.  this  29th  day 
of  July,  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Df^c  QR-20B01  Filed  8-12-96;  8:45  am] 


IT  A -W-3 1.9361 

Boise  Cascaae  Corpcs' 
Vancouver   '^Nas^,  '■^'Qlon 
Negative  Deter-'^na'iCf 
ReconsidefatiO''' 


Notice  3f 


un  june  17,  iy96,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  evidence  that  the 
Department's  analysis  of  U.S.  imports  of 
pulp,  and  all  paper  products  produced 
at  the  subject  firm  was  incomplete.  This 
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notice  was  published  in  the  Federal 
Register  on  iuly  3,  1996  (61  FR  34876). 

The  Department's  initial  denial 
workers  were  denied  T.\a\  because  the 
"coutrihuted  importantiy"  group 
eligibihtv  requirement  of  Section  222(3) 
of  the  Trade  Act  ot  1974,  as  amended, 
was  not  met.  The  investigation  revealed 
that  none  of  the  customers  imported 
carbonless  or  other  specialty  paper 
products  in  the  time  period  relevant  to 
the  investigation. 

rhe  petitioner  claims  that  the 
Department's  investigation  did  not 
evaluate  imports  of  base  sheet  paper  or 
maricet  pulp. 

Findings  on  reconsideration  show 
that  Boise  Cascade's  Vancouver  mill 
produces  pulp  and  base  sheet  paper  for 
internal  u.se  only.  The  subject  firm  did 
not  sell  base  sheet  paper  or  pulp  to  its 
customers. 

In  order  to  determine  worker 
eligibility,  the  Department  must 
examine  imports  of  products  like  or 
directly  competitive  with  those  articles 
produced  at  the  Vancouver  mill.  In  this 
case,  the  products  produced  at 
Vancouver  were  carbonless  and  other 
specialty  paper  products.  Base  sheet 
paper  and  pulp  cannot  be  considered 
Uke  or  directly  competitive  with  the  end 
products  produced  and  sold  at  the 
Vancouver  mill. 

The  petitioner  alleges  that  some 
competitors  of  Boise  Cascade  import  the 
base  sheet  paper  which  is  used  to 
manufacture  the  carbonless  and 
speciality  paper.  The  source  of  raw 
materials  used  by  Boise  Cascade  or  its 
competitors  to  produce  the  finished 
product  is  irrelevant  to  the 
investigation. 

The  petitioner  claims  that  the 
Department  did  not  examine  the  general 
effect  of  increased  imports  on  the 
overall  domestic  pulp  and  paper 
markets  or  methods  of  production 
involved  in  making  and  marketing  of 
specialty  grade  paper.  During  the  course 
of  an  investigation  to  determine  worker 
group  eligibility,  the  Department  does 
not  conduct  an  industry  study,  but 
limits  its  investigation  to  the  impact  of 
imports  specific  to  the  products 
produced  and  sold  by  the  worker's  firm. 

The  Trade  Act  was  not  intended  to 
provide  TAA  benefits  to  everyone  who 
is  in  some  way  affected  by  foreign 
competition  but  only  to  those  who 
experienced  a  decline  in  sales  or 
production  and  employment  and  an 
increase  in  imports  of  like  or  directly 
competitive  products  which 
"contributed  importantly"  to  declines  in 
sales  or  production  and  employment. 


Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  Boise  Cascade 
Corporation,  Vancouver.  Washington. 

Signed  at  Washingtoa..D.C.,  this  31st  day 
of  July  1996. 
RuaseU  T.Kile. 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-20603  Filed  8-12-96;  8:45  ami 

81LUNO  COOe  4510-30-M 

[TA-W-30.  896  &  896A] 

Phillips  Petroleum  Company, 
Exploration  and  Production  Group 
(DBA  Expioration  Division  and  North 
American  Production  Division) 
(including  General  Counsel)  and  GPM 
Gas  Services  Company,  Bartlesville, 
Oklahoma:  All  Other  Locations  in 
Oklahoma;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
3, 1995,  applicable  to  all  workers  of 
Phillips  Petroleum  Company, 
Exploration  and  Production  Group,  dba 
Exploration  Division  and  North 
American  Production  Division, 
Bartlesville,  Oklahoma,  all  other 
Oklahoma  locations,  and  other  locations 
in  various  States.  The  notice  was 
published  in  the  Federal  Register  on 
May  17, 1995  (60  FR  26459).  The  worker 
certification  was  amended  May  23, 1996 
to  include  the  General  Counsel  worker 
group,  and  amended  again  on  July  3, 
1996  to  include  the  workers  of  GPM  Gas 
Services  Company,  The  notices  were 
published  in  the  Federal  Register  on 
June  6,  1996  (61  FR  28901),  and  July  23. 
1996  (61  FR  38222),  respectively. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
GPM  Gas  Services  Company  operating 
at  various  locations  in  the  State  of 
Oklahoma  were  not  explicitly  cited  in 
the  certification.  However,  new  findings 
show  that  GPM  is  a  separate  division  of 
Phillips  Petroleum  Company. 
Employees  of  GPM  process  natural  gas 
and  extract  natural  gas  liquids. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Phillips  Petroleum  adversely  affected  by 
imports  of  crude  oil  and  natural  gas. 
Accordingly,  the  Department  is 


amending  the  worker  certification  to 
specifically  provide  coverage  to  GPM 
Gas  .Ser\H,es  Companv  located  in 
Bartlesville  and  other  locations  within 
the  State  of  Oklahoma. 

The  amended  notice  applicable  to 
TA-VV-30,896  is  hereby  issued  as 
follows: 

All  workers  of  Phillips  Petroleum 
Company,  Exploration  and  Production 
Group,  dba  Exploration  Division  and  North 
American  Production  Division,  Including 
General  Counsel,  and  GPM  Gas  Services 
Company.  Bartlesville,  Oklahoma  (TA-W- 
30,896),  and  all  other  locations  in  the  State 
of  Oklahoma,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  23,  1994,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  30th  day 
of  July  1996. 
Russell  T.  Kile, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-20602  Filed  8-12-96;  8:45  ami 

BILLING  COOE  4510-3(MM 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  August  23, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
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shownn  below,  not  later  than  August  23, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 


Signed  at  Washington.  D.C.  this  29th  day 
of  July,  1996. 
Russell  Kile. 

Acting  Program  Manager,  Policy  9 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


Appendix— Petitions  Instituted,  on  07/29/96 


TA-W 

Subject  fimi  (petitioners) 

Location 

Date  of  peti- 
tion 

Products 

32,584  

Tyler  Pipe  Industries  (Wkrs)  

Swan.  TX  

Bradford,  PA 

Florence,  SC 

Green,  OH  

Greensboro,  NC  .... 

LaCrosse,  Wl  

Niagara  Falls,  NY 

Island  Falls,  ME 

Corvallis.  OR  

WakefieW.  Ml 

Reedville.  PA 

York,  SC  ;. 

Vienna,  MO 

Ventura,  CA 

Casa  Grande,  AZ 

Pella,  lA  

Kulpmont,  PA 

Jackson,  TN 

Bellevue,  OH  

Waco,  TX 

06/24/96 
06/06/96 
07/17/96 
07/15/96 
07/19/96 
07/07/96 
07/05/96 
07/10/96 
06/28/96 

07/12/96 
07/15/96 
07/09/96 
07/16/96 
07/18/96 
07/18/96 
07/18/96 
07/19/96 
07/17/96 
07/15/96 
07/11/96 

Floor  &  Roof  Drains 

32,585  „.. 

Bradford  Electronics  (Wkrs) 

Chip  Inductors. 

T.  Shirts.  Turtle  Necks  Dresses 

32.586  

Klear-Knit,  Inc  (Wkrs)  

Goodyear  Tire  and  Rubber  (USW) ..._ 

Burlington  Industries  (Co.) 

Northern  Engraving  (Wkrs)  

Goodyear  Tire  and  Rubtser  (OCAW) 

Island  Falls  Cedar  Prod.  (Wkrs)  

Evanite  Fiber  Corporation  (Wkrs) 

Connor  Forest  Industries  (Wkrs)  

C-Cor  Electronics  (Wkrs) 

FiekJcrest  Cannon  Mill  (Wkrs)  

Top  This,  Inc.  (Wkrs)  

Medical  Innovations  (Wkrs) 

Strick  Corporation  (Co.) 

32,587  

Air  Springs.  Shock  Sleeves. 

Yam  &  Piece  Dyed  Knitted  Fabrics. 

Engraved  Products. 

Vinyl  Resins  for  Auto,  Gloves,  etc. 

Cedar  Wood  Products 

32.588  _ 

32.589  

32,590  

32,591    

32.592  

Micro-Porous   Battery   Seperatof  Menv 

txane. 
Hardwood  Lumber 

32,593  

32.594  ...,„_ 

32.595  

Electronic  Amplifiers  for  Cable  Networtcs. 
Terrv  Cloth 

32,596  

Ladies'  Millinery. 

Catheters  &  Endoscopic  Equipment. 

Truck  Trailers  Container  Chassis 

32.597  ...„ 

32.598  „ 

32.599  

PeHa  Manufacturing.  Inc  (UFCW) 

J.K.  Operating  Corp.  (UNITE)  

Morgan  Lumber  Company  (Co.) 

Energy  Efficient  Products  (Wkrs)  

Allergan  (Comp) 

Work  Shirts  Shoo  &  Lab  Coats 

32,600  

Warehouse/Dist— Ladies'  Ntghtwear. 

Wood  Dowels. 

Mounts  for  General  Electric. 

32.601   

32.602  

32,603  

Contact  Lens  Care  Products. 

(PR  Doc.  96-20598  Filed  8-12-96;  8:45  am] 

BILUNO  CODE  4510-90-M 

[TA-W-32,025] 

Winona  Knitting  Mills,  mc  .  Berwick 
Knitwear.  Berwick.  Pennsylvania; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Revised 
Determination  on  Reconsideration 
concerning  eligibility  to  apply  for 
worker  adjustment  assistance  on  May  3, 
1996,  applicable  to  all  workers  of 
Winona  Knitting  Mills,  Formerly  Komar 
&  Sons  Berwick  Knitwear,  located  in 
Berwick,  Pennsylvania.  The  notice  was 
published  in  the  Federal  Register  on 
May  24, 1996  (FR  61  26222). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department  set 
the  incorrect  impact  date  for  the  worker 
certification.  Other  findings  show  that 
all  workers  of  Komar  &  Sons  were 
separated  ft-om  employment  on  March  2, 
1995,  when  the  company  closed  its 
Berwick,  Pennsylvania  production 
facility.  Those  workers  did  not  file  a 
TA/i  petition,  and  should  not  be 
included  in  this  worker  group 


certification.  Winona  Knitting  Mills 
purchased  the  Berwick  production 
facility  ft-om  Komar  &  Sons  on  March  3, 
1995,  and  on  March  6,  1995  reopened 
the  plant  and  hired  some  of  the  former 
Komar  &  Sons  employees.  Accordingly, 
the  Department  is  amending  the  worker 
certification  to  exclude  workers  who 
were  separated  from  Komar  &  Sons,  and 
change  the  impact  date  from  February 
26,  1995.  to  March  6,  1995.  the  date  the 
Winona  Knitting  Mills  t)egan  their 
production  operations  in  Berwick. 
Pennsylvania. 

The  intent  of  the  Department's 
certification  is  to  cover  only  those 
workers  of  Winona  Knitting  Mills 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-32,025  is  hereby  issued  as 
follows: 

All  workers  of  Winona  Knitting  Mills, 
Berwick  Knitwear,  Berwick,  Pennsylvania, 
who  became  totally  or  partially  separated  . 
from  employment  on  or  after  March  6. 1995 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  30th  day 
of  July  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-20599  Filed  8-12-96;  8:45  am) 

BILUNQ  CODE  4510-30-M 


Proposed  Information  Collection 
f'f'q  jest  Submitted  (or  Public 
c  c  "  Tient  and  Recommendations; 
Ex'ension  of  the  Unemployment 
i, .  ance  (Ul)  Title  XII  Advances 
p'cess 

ACnON:  Notice. 

SUMMARY:  The  Department  of  Labor 
(EXDL),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  process  for  requesting  advances 
from  the  Federal  Unemployment 
Account  (FUA)  and  repayment  of  such 
advances  under  Title  XII  of  the  Social 
Security  Act  (SSA).  Technically,  there  is 
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no  request  for  information.  There  is, 
however,  a  paperwork  burden  on  States 
because  they  must  prepare  and  transmit 
formal  requests  for  the  authority  to 
request  advances  and  the  repayment  of 
said  advances. 

A  copy  of  the  proposed  procedure  can 
be  obtained  by  contacting  the  addressee 
listed  below. 

DATES:  Written  comments  must  be 

submitted  on  or  before  October  15. 

1996. 
Written  comments  should: 

— Evaluate  whether  the  proposed 
extension  of  the  current  procedure  is 
necessary  for  the  proper  performance 
of  the  functions  of  the  agency, 
including  whether  the  information 
will  have  practical  utility; 

— Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  extension  of  the  current 
procedure,  including  the  validity  of 
the  methodology  and  assumptions 
used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  procedure;  and 

— ^Minimize  the  burden  of  the  procedure 
on  those  who  are  to  respond, 
including  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of 
information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

ADDRESSES:  James  E.  Herbert. 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  Department  of  Labor, 
Room  C  4514,  200  Constitution  Ave, 
N.W.,  Washington,  D.C.  20210;  202  219- 
5309  (this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Title  Xn  Section  1201  of  the  SSA 
provides  for  advances  to  States  from  the 
FUA.  The  law  further  sets  out  specific 
requirements  to  be  met  by  a  State 
requesting  an  advance: 

•  The  Governor  must  apply  for  the 
advance; 

•  The  application  must  cover  a  three 
month  period  and  the  Secretary  of  Labor 
must  be  furnished  with  estimates  of  the 
amounts  needed  in  each  month  of  the 
three  month  period; 

•  An  application  for  an  advance  shall 
be  made  on  such  forms  and  shall 
contain  such  information  and  data 
(fiscal  and  otherwise)  concerning  the 
operation  and  administration  of  the 
State  unemployment  compensation  law 
as  the  Secretary  of  Labor  deems 
necessary  or  relevant  to  the  performance 
of  his  duties  under  this  title; 


•  The  amount  required  by  any  State 
for  the  payment  of  compensation  in  any 
month  shall  be  determined  with  due 
allowance  for  contingencies  and  taking 
into  account  all  other  amounts  that  will 
be  available  in  the  State's 
unemployment  fund  for  the  payment  of 
compensation  in  such  month; 

•  The  term  "compensation"  means 
cash  benefits  payable  to  individuals 
with  respect  to  their  unemployment 
exclusive  of  expenses  of  administration. 

Section  1202(a)  of  the  SSA  provides 
that  the  Governor  of  any  State  may  at 
any  time  request  that  funds  be 
transferred  from  the  account  of  such 
State  to  the  FUA  in  repayment  of  part 
or  all  of  the  balance  of  advances  made 
to  such  State  under  section  1201.  These 
applications  and  repayments  may  be 
requested  by  an  individual  designated 
for  that  authority  in  writing  by  the 
Governor.  The  DOL  proposes  to  extend 
this  procedure  through  September. 
1999. 

n.  Current  Actions 

This  action  is  requested  to  maintain 
the  continuity  of  current  procedures 
which  have  succeeded  in  the  orderly 
application  and  repayment  operations  at 
both  the  State  and  Federal  levels.  This 
is  not  a  data  collection  process. 

This  is  a  request  for  0MB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  use  3506  (c)(2)(A))  of  an 
extension  to  an  existing  procedure 
previously  approved  and  assigned  0MB 
control  No.  1205-0199. 

Agency:  Employment  and  Training 
Administration.  Department  of  Labor. 

Title:  Governor's  requests  for 
advances  from  the  Federal 
unemployment  account  or  requests  for 
voluntary  repa3anent  of  such  advances. 

OMB  Number:  1205-0199. 

Affected  Public:  State  governments 
(State  Employment  Security  Agencies). 

Total  Respondents:  50  States, 
Washington,  D.C.,  the  Virgin  Islands, 
and  Puerto  Rico  are  covered  by  this 
process.  The  DOL  estimates  that  one 
State  will  be  requesting  advances  and 
making  repayments  in  FY  1997.  Absent 
recessionary  periods  in  FY  1998  and  FY 
1999,  an  average  of  two  States  per  year 
will  be  doing  so.  During  the  last 
recession,  six  states  requested  advances. 

Frequency:  As  needed,  based  on  a 
State's  discretion. 

Average  Time  Per  Response:  1  hour. 

Estimated  Total  Burden  Hours:  5 
State/years  x  14  responses  (4  requests 
for  advances  and  10  repayments)  x  1 
hour=70  burden  hours. 

Estimated  Total  Burden  Cost:  70 
hours  X  $27.75=$1 ,942.50. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  5. 1996. 
Mary  Ann  Wyrsch, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  96-20604  Filed  &-12-96;  8:45  am] 

BILUNG  CODE  4510-30-M 


Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Youth  Opportunity  Area  Pilot 

ACTION:  Notice. 

SliMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  proposed  information 
collection  on  the  Youth  Opportunity 
Area  Pilot.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  employee 
listed  below  in  the  contact  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  15, 
1996.  Written  comments  should: 
— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
— Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  use; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
—Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
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collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

ADDRESSES:  David  Lah,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Room  N-5637, 
Washington.  D.C.  20210,  202-219-5782. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Youth  Opportunity  Area  Pilot  is 
an  attempt  on  the  part  of  the 
Department  of  Labor  to  improve  the 
labor  market  prospects  of  out-of-school 
youth  in  a  small  number  of  high  poverty 
areas.  In  this  pilot,  funds  will  be 
provided  to  three  Opportunity  Areas, 
one  each  in  the  cities  of  Chicago,  Los 
Angeles  and  Houston,  to  expand 
employment,  education,  and  training 
opportunities  for  out-of-school  youth 
ages  16-24,  with  priority  given  to  high 
school  dropouts.  Each  Opportunity  Area 
will  consist  of  an  identified  target  area 
within  a  designated  empowerment  zone 
(EZ)  or  enterprise  community  (EC)  with 
a  population  of  between  10.000  and 
20.000  persons  and  a  poverty  rate  in  the 
1990  Census  that  is  among  the  highest 
in  the  EZ/EC.  Under  this  evaluation,  a 
baseline  youth  emplovment  rate  will  be 
determined  for  the  three  Opportunity 
Areas.  This  will  be  compared  to  an 
employment  rate  similarly  calculated  at 
the  end  of  the  pilot  to  determine  its 
impact  on  the  ability  of  youth  in  these 
areas  to  find  jobs.  In  addition, 
information  will  be  collected  on 
whether  the  subject  young  people  are 
parents  and  on  any  exposure  they  may 
have  had  to  the  criminal  justice  system. 

Type  of  Review:  Paperwork 
Reduction. 

Agency:  Employment  and  Training 
Administration. 

Title:  Youth  Opportunity  Area  Pilot. 

Affected  Public:  Individuals  and 
households. 

Total  Respondents:  720. 

Frequency:  One  follow-up  survey. 

Total  Responses:  1440. 

Average  Time  Per  Response:  One-half 
hour. 

Estimated  Total  Burden  Hours:  720. 

Estimated  Total  Burden  Cost: 
$380,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  August  7, 1996. 
Gerard  F.  Fiala, 

Administrator,  Office  of  Policy  and  Research. 
IFR  Doc.  96-20606  Filed  8-12-96;  8:45  am) 

BILUNG  CODE  451&-30-M 


[NAFTA-00838] 

Winona  Knitting  Mills,  inc    Berwick 
Knitwear.  Berwick,  Pennsylvania; 
Amended  Certitication  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  11,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Revised  X)etermination  on 
Reconsideration  concerning  eligibiUty 
to  apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  May  8, 1996, ' 
applicable  to  all  workers  of  Winona 
Knitting  Mills,  Berwick  Knitwear, 
Formerly  Komar  &  Sons  Berwick 
Knitwear,  located  in  Berwick, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  May  24, 1996 
(FR61  26224). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department  set 
the  incorrect  impact  date  for  the  worker 
certification.  Other  findings  show  that 
all  workers  of  Komar  &  Sons  were 
separated  from  employment  on  March  2, 
1995.  when  the  company  closed  its 
Berwick.  Pennsylvania  production 
facility.  Those  workers  did  not  file  a 
TAA  petition,  and  should  not  be 
included  in  this  worker  group 
certification.  Winona  Knitting  Mills 
purchased  the  Berwick  production 
facility  from  Komar  &  Sons  on  March  3, 
1995.  and  on  March  6, 1995  reopened 
the  plant  and  hired  some  of  the  former 
Komar  &  Sons  employees.  Accordingly, 
the  Department  is  amending  the  worker 
certification  to  exclude  workers  who 
were  separated  from  Komar  &  Sons,  and 
change  the  impact  date  from  February 
26,  1995,  to  March  6, 1995,  the  date  the 
Winona  Knitting  Mills  began  their 
production  operations  in  Berwick, 
Pennsylvania. 

The  intent  of  the  Department's 
certification  is  to  cover  only  those 
workers  of  Winona  Knitting  Mills 
adversely  affected  by  increased  imports 
from  Mexico  and  Canada. 

The  amended  notice  applicable  to 
NAFTA-00838  is  hereby  issued  as 
follows: 

All  workers  of  Winona  Knitting  Mills, 
Berwick  Knitwear,  Berwick.  Pennsylvania, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  6. 1995. 


are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  30th  day  of 
)uly  1996. 
RusseU  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  96-20600  Filed  8-12-96;  8:45  ami 

BILUNG  COOe  4510-30-M 


Occupational  Safety  and  Health 

i^msnistratior 

P'oposea  Collection:  Comment 

Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [U.S.C.  3506  (c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
The  13  Carcinogens  Standard 
§  1910.1003.  On  March  7.  1996.  OSHA 
published  a  final  rule  entitled 
Miscellaneous  Minor  and  Technical 
Amendments;  Final  rule  (61  FR  9229). 
As  part  of  this  final,  the  13  separate 
carcinogen  standards  were  combined 
into  one  standard  entitled  "13 
carcinogens."  This  information 
collection  request  combines  the 
following  13  collections  into  one 
package:  §  1910.1003  4-Nitrobiphenyl 
(1218-0085);  §  1910.1004  alpha- 
Naphthylamine  (1218-0084); 
§  1910.1006  Methylchloromethyl  ether 
(1218-0086);  §1910.1007  3.3'- 
Dichlorobenzidine  (and  its  salts)  (1218- 
0083);  §  1910.1008  bis-Chloromethyl 
ether  (1218-0087);  §  1910.1009  beta- 
Naphthylamine  (1218-0089); 
§  1910.1010  Benzidine  (1218-0082); 
§1910.1011  4-Aminodiphenyl  (1218- 
0090);  §  1910.1012  Ethyleneimine 
(1218-0080);  §  1910-1013  beta- 
Propiolactone  (1218-0079);  §  1910.1014 
2-Acetylaminofluorene  (1218-0088); 
§1910.1015  4- 
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Dimethvlaminoazobenzene  (1218- 
0044);  §1910,1016  N- 
Nitrosodimethylamine  (1218-0081). 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  employee  listed  below 
in  the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  15   1996,  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  ot  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  uiilitv. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assi-ynptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg,  permittin>j  electronic  submissions 
of  responses 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
.No  ICK-9B-11.  U.S.  Department  of 
Labor.  Room  N-2625.  200  Constitution 
Ave.  NW.  Washington,  D.C.  20210, 
telephone  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  less  in 
length  may  also  te  transmitted  by 
facsimile  to  f202)  21'+-')n46 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Vivian  Allen  at  (202)  219- 
8076 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  13  Carcinogens  Standard  is 
designed  to  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 

exposure  to  the  aforementioned  13 
can:;inogens.  The  standard  requires 
employers  to  develop  signs  and  labels  to 
warn  employees  about  the  hazards 
as.sociated  with  the  13  carcinogens. 
Emplovers  must  provide  training  to 
employees  prior  to  being  authorized  to 
enter  regulated  areas.  Also  employers 
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are  required  to  notify  OSHA  area 
directors  of  regulated  areas,  changes  to 
regulated  areas,  and  of  incidents/ 
emergencies.  A  medical  surveillance 
program  for  employees  considered  for 
assignment  to  enter  regulated  areas  must 
also  be  established  and  implemented. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  0MB  approval  of  the 
paperwork  requirements  contained  in 
the  separate  13  carcinogen  information 
collection  requests.  However,  since  the 
13  carcinogens  have  been  combined  into 
one  standard,  the  Agency  is  requesting 
clearance  for  the  13  carcinogens  under 
one  package,  OKfB  clearance  number 
1218—0085.  Exleusioa  is  lieCbSSary  io 
provide  continued  proffection  to 
employees  from  the  health  effects 
associated  with  occupational  exposure 
to  the  13  carcinogens. 

Type  of  Review:  Extensions. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  the  13  Carcinogens  Standard. 

0MB  Number:  1218-0085 

Agency  Number:  Docket  Number  ICR- 
96-11. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  government  and  State, 
Local  or  Tribal  governments. 

Total  Respondents:  97. 

Frequency:  On  occasion. 

Total  Responses:  1,606. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  five  hours  to 
develop  an  emergency/incident  report. 

Estimated  Total  Burden  Hours:  2,569. 

Estimated  Capital,  Operation/ 
Maintenance  Burden  Cost:  $82,875 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  £md  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  7, 1996. 
Adam  M  Finkel, 

Director,  Directorate  of  Health  Standards 
Programs. 
(PR  Doc.  96-20605  Filed  8-12-96;  8:45  am] 
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LEGAL  SFRVICES  CORPORATION 

Audit  Guide  for  LSC  Recipients  and 
Auditors 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  revisions  to  the  LSC 
Audit  Guide  for  Recipients  and 
Auditors. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  hereby  pubUshes  for 


comment  by  interested  parties  proposed 
revisions  to  the  November  1995  LSC 
Audit  Guide  for  Recipients  and 
Auditors.  The  proposed  revisions 
incorporate  the  audit  requirements  and 
additional  provisions  imposed  by 
Congress  through  110  Stat.  1321  (1996). 
There  will  be  seven  appendices  to  the 
revised  Audit  Guide,  which  in 
themselves  establish  no  new  rules, 
regulations  or  guidelines  for  recipients 
and  auditors, 

DATES:  Comments  should  be  received  in 
writing  on  or  before  September  12, 
1996.  Late  comments  will  be  considered 
to  the  extent  practicable  Where  possible 
comments  should  reference  applicable 
paragraph  numbers  in  the  proposed 
revision.  To  facilitate  conversion  of  the 
comments  in  computer  format  for 
analysis,  respondents  are  asked  to  send 
a  copy  of  the  comments  on  either  a  3.5 
or  5.25  inch  diskette  in  ASCII  format. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  Inspector 
General.  Legal  Services  Corporation,  750 
First  St..  N.E.,  10th  Floor.  Washington, 
DC  20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  M.  Voellm,  Chief  of  Audits  (202) 
336-8812. 

SUPPLEMENTARY  INFORMATtON:  Section 
1009(c)(1)  of  the  Legal  Ser\ices 
Corporation  Act,  42  U.S.C.  2996h(c)(l). 
requires  that  the  Corporation  either 
directly  "conduct,  or  require  each 
grantee,  contractor,  or  person  or  entity 
receiving  financial  assistance"  from  the 
Corporation  to  provide  for  an  annual 
financial  audit.  LSC's  FY  1996 
appropriation  act,  110  Stat.  1321  (1996), 
declared  that  audits  conducted  pursuant 
to  the  provisions  of  Section  509  of  that 
Act  shall  be  in  lieu  of  the  financial 
audits  otherwise  required  \>\  Section 
1009(ci  of  the  LSC  Act.  In  addition. 
Congress:  (1)  Mandated  that  routine  on- 
site  monitoring  of  grantee  compliance 
be  accomplished  through  annual  audits 
conducted  by  independent  public 
accountants  (IP As  or  auditors),  110  Stat. 
1321.  section  509  (a)  and  (c):  (2) 
provided  that  such  audits  be  conducted 
in  accordance  with  Government 
Auditing  Standards,  issued  by  the 
Comptroller  General  of  the  United 
States,  under  the  guidance  established 
by  the  OIG,  110  Stat.  1321.  section 
509(a);  (3)  increased  the  restrictions  and 
prohibitions  on  the  types  of  activities  in 
which  recipients  may  engage,  110  Stat. 
1321,  sections  504-508;  and  (4) 
established  special  requirements  for 
interim  reporting  by  recipients  on 
noncompliance  with  laws  and 
regulations  identified  by  their  IFAs 
during  the  course  of  the  audit,  thereby 
placing  special  emphasis  on  recipients' 
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compliance  with  laws  and  regulations, 
110  Stat.  1321,  sec.  509(b).  Congress 
also  made  sanctions  available  to  the 
Corporation  and  the  OIG  for  audits  that 
were  not  conducted  in  accordance  with 
the  guidance  established  by  the  OIG, 
110  Stat.  1321,  sec.  509(c).  The  proposed 
revisions  to  the  Guide  incorporate  these 
requirements.  The  proposed  revisions 
include,  but  are  not  Hmited  to:  (1) 
Interim  reporting  requirements  by  the 
recipient  on  instances  of  noncompliance 
foimd  by  the  auditor  during  the  course 
of  the  audit;  (2)  changes  to  the 
submission  date  for  audit  reports;  and 
(3)  additional  reports/notifications  from 
the  auditor. 

There  will  be  .seven  appendices  to  the 
Audit  Guide.  One  of  the  appendices  to 
the  Audit  Guide  will  be  a  revised 
Compliance  Supplement  which  will 
identify  additional  regulations  that  the 
auditor  should  examine  in  the  course  of 
the  recipient's  annual  audit  and  will 
contain  suggested  audit  procedures  for 
the  auditor  to  assess  compliance  with 
applicable  laws  and  regulations.  The 
other  appendices  will  include  a  sample 
audit  agreement,  a  Guide  for 
Procurement  of  Audit  Services,  a 
summary  findings  form,  the  recipient's 
emd  the  auditor's  5-day  notification  to 
the  OIG  of  the  auditor's  special  report 
on  noncompliance  with  laws  and 
regulations,  and  the  auditor's 
notification  on  cessation  of  services. 
Because  the  appendices  themselves 
establish  no  new  rules,  regulations,  or 
guidelines  for  recipients,  they  are  not 
published  for  comment  and  will  be 
promulgated  without  formal  adoption 
by  the  Corporation's  Board  of  Directors. 

For  the  reasons  set  forth  above,  LSC 
proposes  the  Audit  Guide  to  read  as 
follows: 

Legal  Services  Corporation 

Audit  Guide  for  Recipients  and  Auditors 

Foreword 

Under  the  Legal  Services  Corporation 
(LSC)  Act,  LSC  provides  financial 
support  to  organizations  that  furnish 
legal  assistance  to  eligible  clients. 
Section  1009(c)  of  the  LSC  Act  requires 
that  LSC  either  conduct  or  require  each 
recipient  of  LSC  funds  to  provide  for  an 
annual  financial  statement  audit.  In 
1995,  LSC  promulgated  an  Audit  Guide 
to  replace  the  audit  portions  of  both  the 
original  and  the  1986  LSC  Audit  and 
Accounting  Guide  for  Recipients  and 
Auditors.  The  1995  Guide  required  that 
recipient  audits  be  conducted  in 
accordance  with  Office  of  Management 
and  Budget  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions. 


In  1996,  pursuant  to  110  Stat.  1321 
(1996)  (Pub.  L.  104-134),  Congress: 

1.  Mandated  that  routine  on-site 
monitoring  of  grantee  compliance  be 
accomplished  through  annual  audits 
conducted  by  independent  public 
accountants  (IP As  or  auditors); 

2.  Provided  that  such  audits  be 
conducted  in  accordance  with 
Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the 
United  States,  under  the  guidance 
established  by  the  OIG; 

3.  Declared  that  audits  conducted 
pursuant  to  the  provisions  of  Section 
509  shall  be  in  lieu  of  the  financial 
audits  otherwise  required  by  Section 
1009(c)  ofthe  LSC  Act; 

4.  Increased  the  restrictions  and 
prohibitions  on  the  types  of  activities  in 
which  recipients  may  engage;  and 

5.  Established  special  requirements 
for  interim  reporting  by  recipients  on 
noncompliance  with  laws  and 
regulations  identified  by  their  IP  As 
during  the  cotu^e  of  the  audit,  thereby 
placing  special  emphasis  on  recipients' 
compliance  with  laws  and  regulations. 

This  legislation  contains  substantial 
and  fundamental  changes  in  the  law 
governing  grants  to  LSC  recipients.  It 
incorporates  restrictions  in  the  legal 
work  LSC  recipients  may  participate  in. 
and  changes  the  way  compliance  with 
these  restrictions  will  be  monitored.  The 
EPA's  special  attention  is  directed  to 
Appendix  A,  the  Compliance 
Supplement,  in  planning  the  audit.  The 
Compliance  Supplement  identifies  by 
asterisk  (*)  practice  restrictions  that  are 
considered  material  to  the  LSC  program. 
Because  of  the  increased  reliance  on 
IP  As  for  assessing  recipients' 
compliance  with  these  restrictions,  the 
OIG  is  planning  a  heightened  quality 
assurance  review  program.  The  overall 
objective  of  the  quality  assurance  review 
program  is  to  ensure  the  quality  of  the 
auditor's  work,  and  it  will  focus  on, 
among  other  things,  the  auditor's  testing 
of  compliance  with  laws  and  regulations 
and  related  internal  controls. 

Pursuant  to  the  audit  requirements  of 
110  Stat.  1321  (1996),  LSC  is 
promulgating  this  revised  Audit  Guide. 
Seven  appendices  have  been  attached  to 
this  Audit  Guide  for  use  by  recipients 
and  auditors,  as  follows: 

Appendix  A — The  Compliance 
Supplement  provides  notice  to  both 
recipients  and  their  auditors  of  the 
specific  LSC  regulations  which  are  to  be 
tested  for  compliance.  The  Compliance 
Supplement  will  change  as  LSC  rules, 
regulations  and  guidelines  are  adopted, 
amended  or  revoked,  but  it  establishes 
no  new  rules,  regulations  or  guidelines 
itself. 


Appendix  B — A  Sample  Audit 
Agreement  contains  mandatory  and 
suggested  provisions  which  recipients 
should  consider  incorporating  into  their 
audit  agreements. 

Appendix  C — A  Guide  for 
Procurement  of  Audit  Services  prepared 
by  the  LSC  Office  of  Inspector  General 
(OIG)  in  the  spring  of  1994  and  revised 
in  1995.  This  Guide  is  intended  to  assist 
recipients  in  plaiming  and  procuring 
audit  services. 

Appendix  D — A  Summary  Findings 
Form  on  Noncompliance  with  Laws  and 
Regulations,  Questioned  Costs  and 
Re(>ortable  Conditions,  along  with 
instructions. 

Appendix  E — The  Recipient  5-day    . 
Letter  to  the  OIG  of  the  IPA's  "Special 
Report  on  Noncompliance  with  Laws 
and  Regulations"  ("Recipient  5-day 
Letter"). 

Appendix  F — The  Auditor  5-Day 
Letter  to  the  OIG  of  the  IPA's  "Special 
Report  on  Noncompliance  with  Laws 
and  Regulations"  not  Reported  by 
Recipient  ("Auditor  5-Day  Letter"). 

Appendix  G— The  Auditor 
Notification  on  Cessation  of  Services. 
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Appendix  ("i — Auditor  Notification  on 
Cessation  of  Services 
Note:  Appeiidixes  A-G  do  not  appear  in 
th.H  Federal  RegLster  See  SUPPLEIKMTARY 
INFORMATION. 

Authonties:  The  L.egal  Services 
Corporaiion  Act  of  1974.  as  amended,  §  1008 
(a)  and  (b).  {42  U.S.C  2996g  (a)  and  (b)); 
§  1009(c)(1).  (42  U.S.C.  2996h(c)(l)):  and 
§  1010(c).  (42  U.S.C.  2996i(c));  The  Inspector 
General  Act  of  1978.  as  amended,  5  U.S.C 
App.  3,  §  4(a)(1):  and  §  4(b)(1);  110  Stat.  1321 
§S  501-509  (1996). 

I.  Introduction 

The  Office  of  Inspector  General  (OIG) 
of  the  Legal  Services  Corporation  (LSC) 
is  responsible  for  establishing  and 
interpreting  LSC  audit  policy  ptirsuant 
to  the  Inspector  General  Act  of  1978,  as 
amended,  and  the  LSC  Board  of 
Directors'  resolution  of  May  13,  1995.  In 
19^16.  pursuant  to  the  requirements  of 
.Section  509  of  110  Stat.  1321  (1996). 
C^oii^ress:  1 1)  Mandated  that  routine  oa- 
site  monitoring  o!  grantee  compliance 
be  accomplished  through  annual  audits 
c.onducied  bv  IP.^s;  (2)  increased  the 
restrictions  and  prohibitions  on  the 
tvpes  of  activities  in  which  recipients 
mav  engage;  (3)  increased  the  OIG 
respon.sibility  for  oversight;  and  (4) 
de<:larKd  that  the  audits  conducted 
pursuiint  to  Section  509  of  110  Stat. 
1321  (1996)  were  in  lieu  of  the  financial 
audits  otherwise  required  by  the  LSC 
Act  section  1009(c).  This  Guide 
incorporates  those  requirements.  The 
OIG  will  examine  the  audits  to  identify 
noni.ompliance  with  laws  and 
regulations,  questioned  costs  and 
reported  control  deficiencies.  Program- 
related  findings  and  issues  identified  in 
the  review  of  the  audit  reports  will  be 
forwarded  to  management  for  action. 

I-l.  Purpose 

This  Audit  Guide  provides  a  uniform 
approach  for  audits  of  LSC  recipients 
and  describes  recipients' 
responsibilities  with  respect  to  the 
audit.  The  .\udit  Guide  is  to  be  used  in 
conjunction  with  the  Compliance 
Supplement  (Appendix  A).  The  Audit 
Guide  and  the  Compliance  Supplement 
provide  the  auditor  flexibility  in 
planning  and  performing  the  audit, 
encourage  professional  judgement  in 
determining  the  audit  steps  necessary  to 
accomplish  audit  objectives,  and  do  not 
supplant  the  auditor's  judgment  of  the 
audit  work  required  in  particular 
situations.  Auditors  should  be  aware 
that  ail  practice  restrictions  identified  in 
the  Compliance  Supplement  by  asterisk 
( *  I  are  considered  material  to  the 
program,  and  the  failure  of  a  recipient 
to  comply  with  the  requirements  may 
affect  the  recipient's  eligibility  for 
funding.  The  suggested  procedures 


included  in  the  Compliance 
Supplement  do  not  cover  all  the 
drcumstances  or  conditions  likely  to  be 
encountered  during  the  course  of  an 
audit. 

1-2.  Required  Standards  and  Guidance 

Audits  of  recipients,  contractors, 
persons  or  entities  receiving  financial 
assistance  from  LSC  (all  hereinafter 
referred  to  as  "recipients")  are  to  be 
performed  in  accordance  with 
Government  Auditing  Standards  (GAS 
or  GAGAS)  issued  by  the  Comptroller 
General  of  the  United  States;  Office  of 
Management  and  Budget  (0MB) 
Circular  A-133,  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Organizations;  and  this  Audit  Guide. 

For  purposes  of  OMB  Circular  A-133, 
the  LSC  Compliance  Supplement  is  to 
be  followed  for  LSC  funds,  and  it  also 
includes  restrictions  and  prohibitions 
on  the  use  of  non-LSC  funds. 
Accordingly,  the  OMB  Compliance 
Supplement  for  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions  does  not  apply  to  LSC 
funds.  Each  recipient  of  LSC  funds  is 
required  to  have  a  financial  audit  in 
accordance  with  the  requirements  of 
this  Guide,  and  such  audit  shall  include 
an  assessment  of  the  recipient's 
compliance  with  the  laws  and 
regulations  identified  in  the  Compliance 
Supplement  (Appendix  A). 

1-3.  Applicability 

The  requirements  of  this  Audit  Guide 
apply  to  all  recipients  and  subrecipients 
of  LSC  funds,  except  where  specific 
provisions  have  been  otherwise  made 
through  grant  or  subgrant  agreements. 
This  Audit  Guide  does  not  apply  to 
grants  to  law  schools,  universities  or 
other  special  grants,  which  are  covered 
by  special  provisions.  Exceptions  to 
these  audit  requirements  vdll  be 
determined  by  the  OIG  in  consultation 
with  LSC  management. 

1-4.  Authority 

This  Audit  Guide  has  been  prepared 
under  the  authority  provided  by  the 
following  sections  of  the  LSC  Act,  the  IG 
Act  and  110  Stat.  1321  (1996): 

Records  and  Reports — LSC  Act 
section  1008: 

(a)  The  Corporation  is  authorized  to 
require  such  reports  as  it  deems 
necessary  from  anyrecipient, 
contractor,  or  person  or  entity  receiving 
financial  assistance  under  this  title 
regarding  activities  carried  out  pursuant 
to  this  title. 

(b)  The  Corporation  is  authorized  to 
prescribe  the  keeping  of  records  with 
respect  to  funds  provided  by  grant  or 
contract  and  shall  have  access  to  such 


records  at  ail  reasonable  times  for  the 
purpose  of  insuring  compliance  with 
the  grant  or  contract  or  terms  and 
conditions  upon  which  financial 
assistance  was  provideo. 

Audit— LSC  Act  section  1009(c)(1): 

The  Corporation  shall  conduct  or 
require  each  recipient,  contractor,  or 
person  or  entity  receiving  financial 
assistance  under  this  title  to  provide  for 
an  annual  financial  audit. 

Recipients  Non-LSC  Funds — LSC  Act 
section  1010(c): 

Non-Federal  funds  received  bv  the 
Corporation,  and  funds  received  by  any 
recipient  from  a  source  other  than  the 
Corporation,  shall  be  accounted  for  and 

separate  and  distinct  from  Federal 
funds.  .  .  . 

Duties  and  Responsibilities — IG  Act 
sections  4(a)(1)  and  4(b)(1): 

4(a)  It  shall  be  the  duty  and 
responsibility  of  each  Inspector  General, 
with  respect  to  the  establishment  within 
which  his  Office  is  established — (1)  to 
provide  policy  direction  for  and  to 
conduct,  supervise,  and  coordinate 
audits  *  *   •  relating  to  the  programs 
and  operations  of  such  establishment 

4(b)(1)  In  carrying  out  the 
responsibilities  spet:ified  in  subsection 
(a)(1),  each  Inspector  General  shall 

*  *  •  take  appropriate  steps  to  assure 
that  any  work  performed  by  non-Federal 
auditors  complies  with  the  standards 

established  by  the  Comptroller  General 

*  *   * 

Audit  Requirements — Section  509  of 
110  Stat.  1321,  Pubhc  Law  104-134 
(1996): 

(a)  An  audit  of  each  person  or  entity 
receiving  financial  assistance  from  the 
Legal  Services  Corporation  under  this 
Act  (referred  to  in  this  section  as  a 
"recipient')  shall  be  conducted  in 
accordance  with  generally  accepted 
government  auditing  standards  and 
guidance  established  by  the  Office  of  the 
Inspector  Cieneral  and  shall  report 
whether — 

(1)  The  financial  statements  of  the 
recipient  present  fairly  its  financial 
position  and  the  results  of  its  financial 
operations  in  accordance  with  generally 
accepted  accounting  principles: 

(2)  The  recipient  has  internal  control 
systems  to  provide  reasonable  assurance 
that  it  is  managing  funds,  regardless  of 
source,  in  compliance  with  Federal  laws 
and  regulations;  and 

(3)  The  recipient  has  complied  with 
Federal  laws  and  regulations  applicable 
to  funds  received,  regardless  of  source. 

(b)  In  carrying  out  the  requirements  of 
subsection  (a)(3),  the  auditor  shall  select 
and  test  a  representative  number  of 
transactions  and  report  all  instances  of 
noncompUance  to  the  recipient.  The 
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recipient  shall  report  in  writing  any 
noncompliance  found  by  the  auditor 
during  the  audit  under  this  section 
wnthin  5  business  days  to  the  Office  of 
the  Inspector  General  and  shall  provide 
a  copy  of  the  report  simultaneously  to 
the  auditor.  If  the  recipient  fails  to 
report  the  noncompliance,  the  auditor 
shall  report  the  noncompliance  directly 
to  the  Office  of  the  Inspector  General 
within  5  business  days  of  the  recipient's 
failure  to  report.  The  auditor  shall  not 
be  liable  in  a  private  action  for  any 
finding,  conclusion,  or  statement 
expressed  in  a  report  made  pursuant  to 
this  section. 

(c)  The  audits  required  under  this 
section  shall  be  provided  for  by  the 
recipients  and  performed  by 
independent  public  accountants.  The 
cost  of  such  audits  shall  be  shared  on  a 
pro  rata  basis  among  all  of  the 
recipient's  funding  providers  and  the 
appropriate  share  shall  be  an  allowable 
charge  to  the  Federal  funds  provided  by 
the  Legal  Services  Corporation.  No  audit 
costs  may  be  charged  to  the  Federal 
funds  when  the  audit  required  by  this 
section  has  not  been  made  in 
accordance  with  the  guidance 
promulgated  by  the  Office  of  the 
Inspector  General.  If  the  recipient  fails 
to  have  an  acceptable  audit  in 
accordance  with  the  guidance 
promulgated  by  the  Office  of  the 
Inspector  General,  the  following 
sanctions  shall  be  available  to  the 
Corporation  as  recommended  by  the 
Office  of  the  Inspector  General: 

(1)  The  withholding  of  a  percentage  of 
the  recipient's  funding  until  the  audit  is 
completed  satisfactorily. 

(2)  The  suspension  of  recipient's 
funding  until  an  acceptable  audit  is 
completed. 

(d)  The  Office  of  the  Inspector  General 
may  remove,  suspend,  or  bar  an 
independent  public  accountant,  upon  a 
showing  of  good  cause,  from  performing 
audit  services  required  by  this  section. 
Any  such  action  to  remove,  suspend,  or 
bar  an  auditor  shall  be  only  after  notice 
to  the  auditor  and  an  opportunity  for 
hearing. 

The  Office  of  the  Inspector  General 
shall  develop  and  issue  rules  of  practice 
to  implement  this  paragraph. 

(e)  Any  independent  public 
accountant  performing  an  audit  under 
this  section  who  subsequently  ceases  to 
be  the  accountant  for  the  recipient  shall 
promptly  notify  the  Office  of  the 
Inspector  General  pursuant  to  such  rules 
as  the  Office  of  the  Inspector  General 
shall  prescribe. 

(f)  Audits  conducted  in  accordance 
with  this  section  shall  be  in  lieu  of  the 
financial  audits  otherwise  required  by 


section  1009(c)  of  the  Legal  Services 
Corporation  Act  (42  U.S.C.  2996h(c)). 

(g)  The  Office  of  the  Inspector  General 
is  authorized  to  conduct  on-site 
monitoring,  audits,  and  inspections  in 
accordance  with  Federal  standards. 

(h)  Notwithstanding  section 
1006(b)(3)  of  the  Legal  Services 
Corporation  Act  (42  U.S.C.  2996e(b)(3)), 
financial  records,  time  records,  retainer 
agreements,  client  trust  fund  and 
eligibility  records,  and  client  names,  for 
each  recipient  shall  be  made  available  to 
any  auditor  or  monitor  of  the  recipient, 
including  any  Federal  department  or 
agency  that  is  auditing  or  monitoring 
the  activities  of  the  Corporation  or  of  the 
recipient,  and  any  independent  auditor 
or  monitor  receiving  Federal  funds  to 
conduct  such  auditing  or  monitoring, 
including  any  auditor  or  monitor  of  the 
Corporation,  except  for  reports  or 
records  subject  to  the  attorney-client  ■ 
privilege. 

(i)  The  Legal  Services  Corporation 
shall  not  disclose  any  name  or 
document  referred  to  in  subsection  (h), 
except  to — 

(1)  A  Federal,  State,  or  local  law 
enforcement  official;  or 

(2)  An  official  of  an  appropriate  bar 
association  for  the  purpose  of  enabling 
the  official  to  conduct  an  investigation 
of  a  rule -of  professional  conduct. 

(j)  The  recipient  management  shall  be 
responsible  for  expeditiously  resolving 
all  reported  audit  reportable  conditions, 
findings,  and  recommendations, 
including  those  of  sub-recipients. 

(k)  The  Legal  Services  Corporation 
shall— 

(1)  Follow-up  on  significant 
reportable  conditions,  findings,  and 
recommendations  found  by  the 
independent  public  accountants  and 
reported  to  Corporation  management  by 
the  Office  of  the  Inspector  General  to 
ensure  that  instemces  of  deficiencies  and 
noncompliance  are  resolved  in  a  timely 
manner,  and 

(2)  Develop  procedures  to  ensure 
effective  follow-up  that  meet  at  a 
minimum  the  requirements  of  Office  of 
Management  and  Budget  Circular 
Number  A-50. 

(1)  The  requirements  of  this  section 
shall  apply  to  a  recipient  for  its  fu^t 
fiscal  year  beginning  on  or  after  January 
1, 1996. 

1-5.  Effective  Date 

This  Audit  Guide  is  effective  for 
audits  of  LSC  programs  for  periods 
ending  on  or  after  December  31, 1996, 
except  as  otherwise  authorized  by  the 
Corporation. 


1-6.  Communiratim;  with  thp  OIG 

Regarrims  ■Vud't  Matters 

Recent  legislation  has  brought  a 
number  of  changes  in  the 
communication  needs  of  recipients, 
IP  As,  and  the  OIG.  Because  of  these 
changes,  the  OIG  is  making  special 
efforts  to  facilitate  additional 
communications  needs.  We  are 
currently  expanding  the  use  of 
electronic  reporting  by  electronic  mail 
through  the  Internet,  as  well  as 
providing  a  World  Wide  Web  page  for 
interactive  "Questions  and  Answers." 

In  addition,  the  OIG  also  has  a  staff  of 
auditors  available  to  answer  questions, 
or  address  audit  issues  by  telephone  or 

facsimile. 

The  phone  numbers  and  addresses 
are:  Telephone— (202)  336-8812;  Fax— 
(202)  336-8955;  E-Mail— XXX; 
Internet — http://oig.lsc.gov/ 

1-7.  Revisions  to  the  Guide 

The  OIG  will  periodically  revise  the 
Audit  Guide  and  its  appendices  through 
bulletins  or  replacement  sections. 
Revisions  may  reflect  changes  to  public 
law,  corporate  regulations,  auditing 
standards,  or  other  guidelines.  Revisions 
should  be  incorporated  into  the 
recipient's  copy  of  the  Audit  Guide,  and 
furnished  to  the  Independent  Public 
Accountant  (IPA)  by  the  recipient. 
Questions  relating  to  any  revisions 
should  be  directed  to  the  OIG. 
Information  concerning  the  Audit  Guide 
and  any  revisions  will  be  posted 
periodically  and  available  on  the  LSC 
OIG  World  Wide  Web  page. 

1-8.  Cumulative  Status  of  Revisions 


EWective  date 

Description 

August  1976 

Original  Edition  of  "AudH 

and  Accountirig  Guide 

for  Rec04ents  and 

Auditors"  issued. 

June  1977 

Revised  Ongir^l  Edition 

of  Audit  and  Account- 

ing Guide  issued. 

Septemtjer  1979 

Revision  to  Pages  4-1 

and  6-6. 

September  1981 

Revision  to  Pages  ii,  4- 

1,6-6.  VIII-3,  and  act 

dition  of  Page  4-2. 

January  1.  1986  ... 

Revised  1986  Edition  ot 

Audit  and  Accounting 

Guide  Effective. 

August  13,  1986 

Regulation  1630  Re- 

places Chapter  4  of 

botti  the  Original  and 

1986  Edition  of  the 

Audit  and  Accounting 

Guide. 

December  31, 

Cht^jter  6  of  both  Origi- 

1995. 

nal  and  1986  Audit 

and  Accounting  Guide 

replaced  by  Audit 

Guide. 
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Effective  date 

Oescnption 

December  31, 

Revision  to  November 

1996. 

'.  995  Audit  Guide  tc 

adopt  audit  provisions 

of  110  Stat  132^ 

(1996). 

UMI 


1-9.  Responsibilities  of  Recipients 

A.  Maintain  Adequate  Internal  Controls 

Recipients,  under  the  direction  of 
their  boards  of  directors,  are  required  to 

establish  and  maintain  adequate 
accounting  records  and  internal  control 
procedures.  Until  revised,  guidance 
relating  to  these  responsibilities  is 
found  in  both  LSCl's  Original  and  1986 

Editluii  uf  the     Aailii  ami  AcCOUuiing 

Guide  for  Recipients  and  Auditors," 
referred  to  in  1-8,  above 

Internal  Control  is  defined  as  the 
process,  put  in  place  by  the  recipient's 
board  of  directors,  management,  and 
other  personnel,  designed  to  provide 
reasonable  assurance  of  achieving 
objetrtives  over- 

1.  Reliability  of  financial  reporting; 

2.  Compliance  with  laws  and 
regulations  that  have  a  direct  and 
material  effect  on  the  program;  and  any 
other  laws  so  identified  in  the 
Compliance  Supplement;  and 

3.  Safeguarding  of  assets  against 
unauthorized  use  or  disposition. 

B  Provide  Audited  Financial 
Statements 

Recipients  are  responsible  for 
preparing  annua;  financial  statements 
and  arranging  for  an  audit  of  those 
sta'enients  to  be  completed  and 
submitted  to  the  OIG  within  90  days  of 
the  recipient.^'  Viscal  vear  ends.  While 
the  recipients'  boards  of  directors  have 
the  final  responsibility  for  the 
appointment  of  the  audifor,  pursuant  to 
Sef;tion  509(d)  of  110  Stat.  1321  (1996), 
the  OIG  has  direc.t  authority  to"*   *   * 
remove,  suspend,  or  bar  an  independent 
public  accountant,  upon  showing  of 
good  cause,  from  performing  audit 
services  required  by  this  section  *   *  *", 
based  upon  rules  of  practice  to  be 
promulgated  bv  the  OIG. 

Pursuant  to  Section  509(c)  of  110  Stat. 
1321  (1996),  the  recipient's  failure  to 
provide  an  acceptable  audit  in 
accordance  with  the  guidance 
promulgated  by  the  OIG  may  result  in 
the  following  sanctions:  (1)  The 
withholding  of  a  percentage  of  the 
recipient's  funding  until  the  audit  is 
completed  satisfactorily;  or  (2)  the 
suspension  of  the  recipient's  funding 
until  an  acceptable  audit  is  completed. 

A  wTitten  agreement  between  the 
recipient  and  the  IPA  must  be  executed 
and,  at  a  minimum,  should  specifically 


include  all  matters  described  in  Section 
D-l  of  this  Audit  Guide  (Subsections  A 
through  H).  Contracts  or  engagement 
letters  should  also  contain  an  escape 
clause  that  would  allow,  without 
significant  penalty,  modification  or 
cancellation  made  necessary  by  changes 
inlaw. 

Appendix  B  is  a  sample  audit 
agreement  that  includes  the  required 
matters  described  in  Section  II-l ,  and 
additional  provisions  which  can  be  used 
to  dociunent  the  understanding  between 
the  recipient  and  the  IPA.  Recipients 
should  consider  incorporating  these 
additional  provisions  in  their  audit 
agreements. 

In  procuring  audit  services,  recipients 
may  refer  to  the  Guide  for  Procurement 
of  Audit  Services  (Appendix  C). 

C.  Requinments  for  Recipient  5-Day 
Reporting  to  the  OIG  on  Noncompliance 
with  Laws  and  Regulations 

Section  50g(b)  of  110  Stat.  1321 
(1996)  states  that  recipients  "shall 
report  in  writing  any  noncompliance 
found  by  the  auditor  during  the  audit 
*  *   *  within  5  business  days  to  the 
Office  of  the  Inspector  General  and  shall 
provide  a  copy  of  the  report 
simultaneously  to  the  auditor.  If  the 
recipient  fails  to  report  the 
noncompliance,  the  auditor  shall  report 
the  noncompliance  directly  to  the  Office 
of  the  Inspector  General  within  5 
business  days  of  the  recipient's  failure 
to  report.  The  auditor  shall  not  be  liable 
in  a  private  action  for  any  finding, 
conclusion,  or  statement  expressed  in  a 
report  made  pursuant  to  this  section." 

In  fulfilling  this  requirement, 
recipients  are  required  to  report  to  the 
OIG  all  instances  of  noncompliance 
with  respect  to  the  practice  restrictions 
identified  in  the  Compliance 
Supplement  as  reported  by  the  auditor 
in  accordance  with  Section  D.l.G  of  this 
Guide.  The  recipient  must  report  to  the 
OIG  within  five  (5)  business  days  after 
receiving  the  report  of  noncompliance 
from  the  IPA.  The  recipient's 
submission  to  the  OIG  pursuant  to  this 
section  should  include  a  transmittal 
letter,  and  a  copy  of  the  auditor's  report 
to  the  recipient  on  the  noncompliance 
(See  Appendix  E  for  Recipient  5-Day 
Letter).  Reports  submitted  pursuant  to 
the  requirements  of  this  section  must  be 
sent  to  the  OIG  by  facsimle.  E-mail  or 
registered  mail.  The  recipient  is  also 
required  to  simultaneously  provide  a 
copy  of  its  report  to  the  OIG  to  the 
auditor  using  the  same  manner  of 
communication  (facsimilie.  E-mail  or 
registered  mail). 


D.  Corrective  Action  Plans 

Consistent  with  Section  509(j)  of  110 
Stat.  1321  (1996).  recipient  management 
shall  be  responsible  for  expeditiously 
resolving  all  recommendations  and 
audit  findings  which  include:  (1) 
Reportable  conditions  in  internal 
control:  (2)  material  noncompliance 
with  laws  and  regulations  identified  in 
the  LSC  Compliance  Supplement 
(Appendix  A);  and  (3)  questioned  costs, 
including  those  of  sub-recipients. 
Recipients  are  required  to  develop  and 
submit  to  the  Corporation  corrective 
action  plans  within  30  days  of 
submis,sion  of  the  audit  report  to  the 
OIG.  The  corrective  action  plan  must 
specifically  describe  the  corrective 
action  taken  or  planned  in  response  to 
the  recommendations  and  audit  findings 
identified  bv  the  IPA.  The  corrective 
action  plan  must  identify:  (1)  Each 
finding  as  reported  by  the  IPA:  and  (2) 
the  action  that  will  be  taken  and  the 
date  by  which  it  will  be  taken  or 
completed.  If  the  recipient  disagrees 
with  the  finding  or  believes  corrective 
action  is  not  required,  it  shall  provide 
an  explanat'on  and  specific  reasons  (e.g. 
regulatory  or  legal  requi.'-ements)  that 
corrective  action  is  not  required.  If 
practical,  and  as  an  option,  a  recipient 
may  incorporate  its  corrective  action 
plan  in  its  response  to  the  auditor's 
findings  and  recomm.endations. 
However  selection  of  this  option  shall 
not  preclude  submission  of  the  audit 
reports  within  the  required  time  frame, 
nor  serve  as  a  basis  for  an  extension 
request. 

Pursuant  to  the  requirements  of 
Section  .509(k)(l)  of  110  Stat.  1321 
(1996),  LSC  management  has  the 
responsibility  for  follow-up  on  "*   *  * 
significant  reportable  conditions, 
findings  and  recommendations  found  by 
the  independent  public  accountants  and 
reported  to  the  Corporation  management 
by  the  Office  of  Inspector  General  to 
ensure  that  instances  of  deficiencies  and 
noncompliance  are  resolved  in  a  timely 
manner  *   *   *  "  To  facilitate  the 
responsibilities  of  LSC  management  and 
the  OIG.  recipients  are  required  to 
submit  the  corrective  action  plans  to  the 
OIG:  the  correcrtive  actions  plans  will  be 
forwarded  to  LSC  management  by  the 
OIG 

II.  Audit  Performance  Requirements 

n-1.  Auditor  Requirements 

A.  Objectives 

The  primary  audit  objectives  are  to 
determine  whether: 

1.  The  financial  statements  are 
presented  fairly,  in  all  material  respects, 
in  conformity  with  Generally  Accepted 
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Accounting  Principles  (GAAP),  or  other 
Comprehensive  Basis  of  Accounting; 

2.  The  internal  control  structure 
provides  reasonable  assurance  that  the 
recipient  is  managing  funds,  regardless 
of  source,  in  compliance  with 
applicable  Federal  laws  and  regulations, 
and  controls  are  in  place  to  ensure 
compliance  with  the  laws  and 
regulations  which  could  have  a  material 
impact  on  the  financial  statements:  and 

3.  The  recipient  has  complied  with 
appHcable  provisions  of  Federal  law, 
Corporation  regulations  and  grant 
agreements,  regardless  of  source  of 
funds,  which  may  have  a  direct  and 
material  effect  on  its  financial  statement 
amounts  and  on  the  LSC  program. 

B.  Reports 

The  IP  A  will  prepare  the  audit  reports 
required  by  GAS  and  0MB  Circular  A- 
133.  Recipients  should  ensure  that  the 
management  letters  are  included  with 
the  report  submissions  to  LSC,  as  well 
as  the  Summary'  Findings  Form  on 
Noncompliance  with  Laws  and 
Regulations,  Questioned  Costs  and 
Reportable  Conditions  (See  .Appendix  D 
for  form  and  content).  The  IPA  has 
additional  responsibility  under  Section 
II.l.G.  for  interim  reporting  of 
noncompliance  with  certain  laws  and 
regulations. 

C.  Qualifications  of  the  IPA 

The  comprehensive  nature  of  auditing 
performed  in  accordance  with  GAS 
places  on  the  IPA  the  responsibility  for 
ensuring  that:  il)  The  audit  is 
conducted  by  personnel  who 
collectiveiv  ha\'e  the  necessary  skills; 
(2)  independence  is  maintained;  (3) 
applicable  standards  are  followed  in 
planning  and  conducting  audits  and 
reporting  the  results;  (4)  the  IPA  has  an 
appropriate  internal  quality  control 
system  m  place:  and  (5)  the  IPA 
undergoes  an  external  quality  control 
review  IP  As  must  meet  the 
qualifications  stated  in  GAS. 

D.  Audit  Working  Papers 

The  audit  working  papers  are  to  be 
prepared  in  accordance  with  GAS.  and 
are  to  be  retained  by  the  IP  .A  for  at  least 
three  years  from  the  date  of  the  final 
audit  report. 

E.  Access  to  Audit  Working  Papers 

The  audit  working  papers  are  to  be 

available  for  examination  upon  request 
by  representatives  of  LSC  and  the 
Comptroller  Cjenera!  of  the  United 
States  The  LSC  Act.  §  1009(d).  prohibits 
access  by  the  Corporation  and  the 
Comptroller  General's  to  any  reports  or 
records  subject  to  the  attomev-client 
privilege.  To  tlie  extent  not  protected  by 


the  attorney-client  privilege,  the 
Corporation,  including  the  OIG.  is 
provided  with  access  bv  Section  509  (h) 
of  110  Stat.  1321  (1996)  to"*   *   * 
financial  records,  time  records,  retainer 
agreements,  client  trust  fund  and 
eligibility  records,  and  client  names 
*  *  *."  The  audit  working  papers  are 
subject  to  Quality  Assurance  Review  by 
the  LSC  OIG. 

F.  Disclosure  of  Irregularities,  Illegal 
Acts  and  Other  Noncompliance 

During  an  audit,  if  matters  are 
uncovered  relative  to  actual,  potential, 
or  suspected  defalcations,  or  other 
similar  irregularities,  the  IPA  will 
comply  with  Statement  on  Auditing 
Standards  (SAS)  Number  53,  "The 
Auditor's  Responsibility  to  Detect  and 
Report  Errors  and  Irregularities,"  and 
SAS  Number  54,  "Illegal  Acts  by 
Clients."  While  the  auditor  may  contract 
directly  with  the  recipient  for  audit 
services,  it  is  emphasized  that  any  items 
considered  by  the  auditor  to  justify 
reporting  to  the  recipient's  program 
director  and/ or  board  of  directors, 
should  also  be  included  in  the 
management  letter  for  LSC's 
consideration.  If  such  items  relate  to  the 
recipient's  capabilities  to  safeguard  and 
account  for  LSC  funds,  the  IPA  shall 
notify-  immediately  the  Office  of 
Inspector  General  at  (202)  336-8812. 
The  reporting  requirements  under  this 
section  are  separate  and  distinct  from 
the  special  reporting  requirements 
discussed  at  Section  II.l.G  below. 

G.  Requirements  for  Auditor  5-Day 
Reporting  to  the  OIG  on  Noncompliance 
with  Laws  and  Regulations 

Section  509(b)  of  110  Stat.  1321 
(1996): 

(1)  Recognizes  the  auditor's 

responsibility  to  select  and  test  a 
representative  number  of  transactions 
and  report  all  instances  of 
noncompliance  with  laws  and 
regulations: 

(2)  Provides  that  the  auditor  shall  not 
be  liable  m  a  private  action  for  any 
finding,  conclusion,  or  statement 
expressed  in  a  special  report  on 
noncompliance  made  pursuant  to  this 
section,  and 

(3)  Places  additional  responsibihty  on 
the  auditor  to  report  all  instances  of 
noncompliance  directiv  to  the  OIG,  in 
the  event  the  recipient  fails  to  notify  the 
GIG  within  five  (5)  business  davs  of 
receipt  of  the  auditor's  interim  report  on 
noncompliance. 

The  IPA  is  responsible  for  providing 
sufficient  information  to  the  recipient 
on  the  findings  of  noncompliance  to 
facilitate  the  recipient  meeting  its 
interim  reporting  responsibilities  under 


Section  I.9.C  of  this  Audit  Guide.  The 
laws  and  regulations  requiring  special 
reporting  are  defined  in  the  Compliance 
Supplement  (Appendix  A).  When  a 
determination  has  been  made  that  an 
instance  of  noncompliance  has 
occurred,  IP  As  are  to  report 
immediately  to  the  recipient.  The  IPA's 
report  to  the  recipient  shall  be  generated 
at  such  a  point  during  the  course  of  the 
audit  that  sufficient  competent 
evidential  matter  has  been  obtained  by 
the  auditor  to  reach  a  conclusion  on  the 
particular  instance  of  noncompliance. 
The  IPA's  report  to  the  recipient 
pursuant  to  this  section  should  not 
await  completion  of  the  audit  reports 
identified  in  Section  III  of  this  Audit 
Guide.  The  IPA's  special  repert  to  the 
recipient  shall  be  in  letter  format  and 
shall  specifically  contain,  at  a 
minimum,  the  following:  (1)  A 
description  of  the  particular  instance(s) 
of  noncompliance  discovered  during  the 
course  of  the  audit;  and  (2)  the 
circumstances  surrounding  the 
instance(s)  of  noncompliance. 

Within  five  (5)  business  days  after 
issuance  of  the  IPA's  special  report  to 
the  recipient,  and  in  accordance  with 
Section  I.9.C  of  this  Giiide,  the  auditor 
should  receive  from  the  recipient  a  copy 
of  the  recipient's  5-day  letter  to  the  OIG. 
If  no  such  copy  is  received,  the  IPA 
shall,  within  five  (5)  business  days  of 
the  recipient's  failure  to  provide  the 
required  copy  of  its  report  to  the  OIG, 
submit  a  copy  of  the  report  directly  to 
the  OIG.  This  statutory  procedure  thus 
ensures  that  the  OIG  will  receive  a  copy 
of  the  IPA's  special  report  on 
noncompliance  within  ten  (10)  business 
days  after  the  recipient's  receipt  of  the 
report  from  its  auditor  (See  Appendix  F 
for  the  Auditor  5-Day  Letter  to  the  OIG). 
The  auditor's  submission  to  the  OIG 
under  this  section  must  be  transmitted 
by  facsimile.  E-mail  or  registered  mail. 

H.  IPA  Notification  to  OIG  on  Cessation 
of  Audit  Services 

Pursuant  to  Section  509(e)  of  110  Stat. 
1321  (1996).  the  IPA  is  required  to 
notify  the  OIG  when  it  ceases  to  provide 
audit  services  to  the  recipient.  TTie  IPA 
shall  notify  the  OIG  within  five  (5) 
business  days  of  its  termination  or 
cessation  of  services  to  the  recipient. 
(See  Ap{}endix  G  for  the  notification 
form.) 

n-2.  Review  of  Internal  Controls 

In  accepting  LSC  funds,  recipient 
management  asserts  that  its  accounting 
system  is  adequate  to  comply  with  LSC 
requirements.  As  part  of  the  review  of 
internal  controls,  the  auditor  is  required 
to  evaluate  the  eSiectiveness  of  the 
recipient's  accounting  system  and 
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internal  controls.  The  primary 
objectives  of  this  evaluation  are  to 
ensure  that  resources  are  safeguarded 
against  waste,  loss  and  misuse,  and  that 
resources  are  used  consistent  with  LSC 
regulations  and  grant  conditions. 

II-3.  .Assessing  Compliance  With  Laws 
and  Regulations 

The  requirements  set  out  in  the 
Compliance  Supplement  (Appendix  A) 
are  those  which  could  have  a  material 
impact  on  the  LSC  program. 
Accordingly,  examination  of  these 
compliance  requirements  are  part  of  the 
audit.  .\s  stated  in  Section  I-l  of  this 
Guide.  Congress  increased  the 
restrictions  and  prohibitions  on  the 
types  of  activities  in  which  recipients 
may  engage.  In  addition,  there  are 
special  requirements  for  the  recipient 
and  auditor  to  report  to  the  OIG  on 
noncompliance  with  laws  and 
regulations  The  failure  of  a  recipient  to 
comply  with  the  practice  restrictions 
contained  in  the  Compliance 
Supplement  may  affect  the  recipient's 
eligibility  for  LSC  funding. 

The  Compliance  Supplement 
specifies  the  objectives  and  provides 
suggested  pro<^:edures  to  be  considered 
in  the  auditor  s  assessment  of  a 
recipient's  compliance  with  laws  and 
regulations.  The  suggested  procedures 
can  be  used  to  test  for  compliance  with 
laws  and  regulations,  as  well  as  to 
evaluate  the  related  controls.  Auditors 
should  use  professional  judgement  to 
decide  whicJi  procedures  to  apply,  and 
the  extent  to  which  reviews  and  tests 
should  be  performed.  Auditors  are 
required  to  select  and  test  a 
representative  number  of  transactions. 
Some  procedures  require  a  review  and 
evaluation  of  internal  controls.  If  the 
reviews  and  evaluations  were  performed 
as  part  of  the  internal  control  structure 
review,  audit  procedures  should  be 
modified  to  avoid  duplication.  Auditors 
should  also  refer  to  the  grant  agreements 
for  additional  requirements. 

In  certain  cases,  noncompliance  may 
result  in  questioned  costs.  Auditors  are 
to  ensure  that  sufficient  information  is 
obtained  to  support  the  amounts 
questioned.  Working  papers  should 
adequately  document  the  basis  for  any 
questioned  costs  and  the  amounts 
reported. 

n-4.  Audit  Follow-Up 

Consistent  with  GAS  paragraph  4.10, 
the  auditor  is  required  to  follow-up  on 
known  material  findings  and 
recommendations  from  previous  audits 
that  could  affect  the  fmancial  statement 
audit  and,  in  this  case,  the  program.  The 
objective  is  to  determine  whether  timely 
and  appropriate  corrective  action  has 


been  taken.  Auditors  are  required  to 
report  the  status  of  uncorrected  material 
findings  and  recommendations  from 
prior  audits.  These  requirements  are 
also  appUcable  to  findings  and ' 
recommendations  issued  in  a 
management  letter. 

in.  Audit  Reporting  Requirements 

ni-1.  Audit  Reports  and  Distribution 

IP  As  should  follow  the  requirements 
of  GAS,  OMB  Circular  A-133,  Statement 
on  Auditing  Standards  (SAS)  74  and 
Statement  of  Position  (SOP)  92-9  (and 
any  revisions  thereto)  for  guidance  on 
the  form  and  content  of  reports.  The 
OMB  Circular  A-133  reports  must 
reference  the  LSC  Audit  Guide  and 
Comphance  Supplement.  In  addition  to 
the  reports  required  under  OMB 
Circular  A-133,  IP  As  are  required  to 
submit  a  Summary  Findings  Form  on 
Noncompliance  with  Laws  and 
Regulations,  Questioned  Costs  and 
Reportable  Conditions  (Appendix  D). 
Three  copies  of  the  audit  reports, 
Summary  Findings  Form  on 
Noncompliance  with  Laws  and 
Regulations,  Questioned  Costs  and 
Reportable  Conditions  and  the 
management  letter,  where  applicable, 
are  to  be  submitted  to  the  LSC  OIG 
within  90  days  of  the  recipient's  year 
end. 

III-2.  Extension  Requests  for  Audit 
Submissions 

Under  exceptional  circumstances,  an 
extension  of  the  90-day  requirement 
may  be  granted.  Requests  for  extensions 
must  be  in  writing,  and  directed  to  the 
Office  of  Inspector  General.  Extension 
requests  must  be  made  at  least  two  (2) 
weeks  prior  to  the  date  the  audits  are 
due,  and  will  only  be  granted  for 
unforeseen,  extraordinary  and 
compelling  reasons.  All  other  requests 
will  be  denied. 

III-3.  Views  of  Responsible  Officials 

Consistent  with  GAS  paragraph  7.38, 
auditors  are  encouraged  to  report  the 
views  of  responsible  program  officials 
concerning  the  auditors'  findings, 
conclusions,  and  recommendations,  as 
well  as  corrections  planned,  where 
practical. 

IV.  Reference  Materials 

A.  Title  X — Legal  Services 
Corporation  Act  of  1974,  42  USC  2996, 
to  2996.  L 

B.  45  Code  of  Federal  Regulations  Part 
1600  to  1642. 

C.  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  1994  Revision. 


D.  OMB  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions. 

E.  AICP.A  Professional  Standards, 
Volume  i. 

F.  AICPA  Integrated  Practice  System, 
Not-For-Profit  Organizations  Audit 
Manual. 

G.  Practitioners  Publishing  Company 
Guide  to  Audits  of  Nonprofit 
Organizations,  Seventh  Edition  (June 
1994). 

H.  AICPA  Statement  of  Position  (SOP) 
92-9.  Audits  of  Not-For-Profit 
Organizations  Receiving  Federal 
Awards.  December  28,  1992. 

I.  Pursuant  to  LSC  Regulations,  45 
C.F.R.  1630,4(gJ; 

The  Circulars  of  the  Office  of 
Management  and  Budget  shall  provide 
guidance  for  all  allowable  cost  questions 
arising  under  this  part  when  relevant 
policies  or  criteria  therein  are  not 
inconsistent  with  the  provisions  of  the 
Act,  applicable  appropriations  acts,  this 
part,  the  Audit  and  Accounting  Guide 
for  Recipients  and  Auditors,  and 
Corporation  rules,  regulations, 
guidelines,  and  instructions. 

Among  the  OMB  Circulars  which 
should  be  referred  to  if  not  inconsistent 
with  LSC  policies  are; 

Office  01  Management  and  Budget 
(OMB)  Circular  A-50,  Audit  Follow-up. 

OMB  Circular  A-110,  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations, 

OMB  Circular  A-122,  Cost  Principles 
for  Nonprofit  Organizations. 

OMB  Circular  A-123,  Internal  Cbntrol 
Systems. 

OMB  Circular  A-127,  Financial 
Management  Systems. 

Dated:  .^ugusf  7, 1996. 

Victor  M,  Fortuno, 

General  Counsel. 

[FR  r>x    96-20525  Filed  8-12-96;  8:45  am) 

BILUNG  CODE  7050-01-^ 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

.August  20,  1996. 

PLACE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza,  SW„  Washington,  EX: 

20594. 

STATUS:  Closed  to  the  pubUc  under 

Exemption  10  of  the  Gkivemment  in 

Sunshine  .'\ct, 

MATTERS  TO  BE  CONSIDERED: 

6700    Opinion  and  Order:  Administrator  v. 
Buckel.  Docicet  SE-14129;  disposition  of 

the  Administrator's  appeal. 
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6718    Opinion  and  Order:  Administrator  v. 
Alessi,  Docket  SE-13930;  disposition  of 

cross  appeals 

NEWS  MEDIA  CONTACT;  Telephone:  (202) 

382-0660 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  August  9, 1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  96-20695  Filed  8-9-96;  12:14  pm) 

BtLUMO  CODE  TS33-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-8027] 

Notice  of  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 
Related  to  Amendment  of  Materials 
License  No.  SUB-1010  For  the 
Sequoyah  Fuels  Corporation,  Gore, 
Oklahoma 

AGENCY:  Nuclear  Regulatory 

Commission. 

The  US.  Nuclear  Regulatory 
Commission  is  considering  a  license 
amendment  request,  submitted  by  the 
Sequovah  Fuels  Corporation  (SFC),  The 
proposed  action  is  to  abandon  certain 
groundwater  monitoring  wells  at  SFC's 
Gore,  Oklahoma,  facility,  and  to  replace 
these  groundwater  monitoring  points, 
specified  in  the  license,  with  existing 
wells  of  better  construction  that  produce 
more  reliable  data. 

Summary  of  the  Environmentai 
Assessment 

By  license  amendment  application 
dated  October  3,  1994,  SFC  requested 
changes  to  the  license  for  its  Sequoyah 
facility  at  Gore.  Oklahoma.  This 
amendment  to  the  license  is  needed  to 
implement  the  well  plugging  and 
abandonment  described  in  Section  8  of 
the  Groundwater  Monitonng  Interim 
Measures  (GMIM)  VVorkplan  approved 
by  the  U.S.  Environmental  Protection 
Agency  (EPA)  on  December  15,  1993, 
under  the  Administrative  Order  on 
Consent  |AOC)  signed  August  3,  1993. 
This  license  amendment  request  was 
revised  by  the  licensee  by  letter  dated 
Februarv  9, 1996.  in  response  to  staff 
comments  dated  December  8.  1995. 

The  proposed  action  is  necessary  so 
that  SFC  can  permanently  abandon,  and 
remove  from  the  license.  35 
groundwater  monitoring  wells  that  may 
not  provide  reliable  information  and 
may  serve  as  a  conduit  for  the 
movement  of  contaminants  between 
groundwater  zones.  These  wells  will  be 
replaced  in  the  license  with  24  more 
recently  installed,  better  constructed 


wells.  This  action  is  intended  to  reduce 
the  potential  for  contamination  between 
groundwater  zones  at  the  SFC  site  and 
provide  for  the  monitoring  of 
groundwater  wells  that  yield  more 
reUable  data. 

None  of  the  wells  proposed  to  be 
plugged  are  in  areas  of  current  uranium 
contamination  in  the  groundwater. 
Therefore,  it  is  not  expected  that  the 
plugging  operation  will  result  in  the 
generation  of  contaminated  material  or 
effluents.  However,  the  GMIM 
Workplan  states  that  all  material 
removed  from  each  hole  will  be 
managed  in  compliance  with  all  State 
and  Federal  regulations  and  facility 
procedures.  SFC  is  expected  to  follow 
its  environmental  and  radiation 
protection  programs  for  the  removal  and 
plugging  of  the  wells  described  in  the 
amendment  request. 

The  environmental  impact  associated 
with  the  preferred  alternative  is 
minimal.  The  well  abandonment 
procedure  is  similar  to  installing  a  new 
well.  There  is  the  generation  of  soil, 
well  cuttings,  and  old  well  casing.  If 
none  of  this  material  is  impacted  by 
radioactive  or  hazardous  substances,  the 
material  removed  from  the  wells  can  be 
handled  as  solid  waste.  As  stated 
previously,  the  GMIM  Workplan  states 
that  all  material  removed  from  the 
abandoned  wells  will  be  managed  in 
compliance  with  all  State  and  Federal 
regulations  and  facility  procedures. 
Therefore,  if  the  licensee  determines 
that  the  material  removed  from  any  of 
the  boreholes  is  contaminated  with 
radioactivity,  above  the  action  levels  in 
the  license,  the  material  must  be 
handled  and  disposed  of  in  accordance 
with  NRC  regulations  and  SFC's  license. 
In  addition,  the  GMIM  Workplan  is 
being  implemented  under  an  AOC  that 
the  licensee  has  with  EPA.  Therefore, 
material  removed  from  tiie  abandoned 
wells  that  is  contaminated  with 
hazardous  constituents  will  be  handled 
in  accordance  with  EPA  regulations. 

The  removal  of  these  oldwells  from 
service  and  plugging  of  the  boreholes 
may  have  a  positive  impact  on  the 
environment  if,  because  of  poor 
construction,  the  old  wells  could  serve 
as  potential  pathways  for  migration  of 
contaminants  between  groundwater 
zones.  The  NRC  staff  believes  that  the 
proposed  replacement  wells  will 
provide  an  acceptable  level  of 
groundwater  monitoring  capability 
based  on  well  location  and  depth  in 
relation  to  knovm  and  potential  sources 
of  groundwater  contamination. 

The  NRC  staff  identified  alternatives 
other  than  the  preferred  alternative  of 
abandonment  and  replacement  of  the 
identified  groundwater  monitoring 


wells.  The  alternatives  are  as  follows; 
(1)  No  action;  (2)  abandonment  with  no 
replacement;  and  (3)  no  abandonment 
but  with  replacement.  None  of  the 
alternatives  meet  the  dual  purp>o6e  of 
the  preferred  alternative  of  replacing 
unreliable  monitoring  points  with  more 
reliable  ones  and  reducing  the 
possibility  for  migration  of 
contaminants  between  groimdwater 
zones  through  the  old  well  boreholes. 
Therefore,  the  staff  believes  that  the 
proposed  alternative  provides  the 
optimum  level  of  protection  of  the 
environment,  among  the  various 
alternatives. 

Based  on  evaluation  of  SFC's  well 
abandonment  and  replacement  plan, 
NRC  staff  determined  that  SFC's 
proposal  complies  with  NRC's 
regulations,  and  that  authorizing  the 
license  amendment  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  NRC  staff  concludes 
that  a  finding  of  no  significant  impact  is 
justified  and  appropriate  and  that  an 
environmental  impact  statement  is  not 
required.  Notice  of  consideration  of  this 
amendment  request  and  opportunity  for 
hearing  was  published  in  the  Federal 
Register  (59  FR  55716,  November  8, 
1994).  No  hearing  was  requested. 

Finding  of  No  Significant  Impact 

Based  on  the  findings  in  the 
environmental  assessment,  the  f«IRC 
staff  has  determined  that,  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  NRC's 
regulations  in  10  CFR  Part  51, 
authorizing  this  license  amendment 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviroiunent,  and  therefore  an 
enviroimiental  impact  statement  is  not 
required.  The  NRC  staff  concludes  that 
a  finding  of  no  significant  impact  is 
justified  and  appropriate. 

Further  Information 

For  additional  information  with 
respect  to  the  proposed  action,  see  the 
hcensee's  request  for  license 
amendment  dated  October  3. 1994,  and 
supplementary  information,  the  safety 
evaluation  report,  and  the 
environmental  assessment  which  are 
available  for  insf)ection  at  the  NRC's 
Public  Docimient  Room,  2120  L  Street 
NW.  Washington,  DC. 

For  further  information,  contact  James 
Shepherd,  Division  of  Waste 
Management,  USNRC,  Mailstop  T-7F27, 
Washington.  DC  20555-0001, 
Telephone:  (301)  415-6712. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  August  1996. 
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For  the  Nuclear  Regulatory  Commission. 

Michael  F  Weber, 

Chief.  Iaiw  Level  Waste  and  Decommissioning 

Protects  Branch.  Division  of  Waste 

Management.  (Jffice  of  Nuclear  Material 

Safety  and  Safeguards. 

(FR  DtK..  96-20585  Filed  8-12-96;  8:45  ami 

aiLUMG  COOC  75M-01-P 


Review  of  the  SC0AP/RELAP5  Code 
Modeling  of  Natural  Circulation  in  a 
PWR  Under  Severe  Accident 
Conditions 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Nuclear  Regulatory 
Commission  staff  will  meet  with  NRC 
contractors  (consultants  of  Energy 
Researt;h,  Inc  )  and  representatives  of 
the  Nuclear  Energy  Institute.  The 
purpose  of  the  meeting  is  to  review  the 
SCDAP/REIAP5  code  modeling  of 
natural  cin:;ulation  in  a  PWR  under 
severe  accident  conditions,  and  bench- 
maricing  of  the  code  against  the 
Westinghouse  1/7  scale  natural 
circulation  experiments  the  scaling  of 
those  experiments 
DATES:  .August  19-20,  1996,  9:00  am. 

ADDRESSES:  Fauske  and  Associates,  Inc., 
16W07  West  83rd  Street,  Burr  Ridge.  IL 
60521,  708-887-5201. 
FOR  FURTHER  INFOflMATK)N  CONTACT: 
Dr  Richard  Lee.  Accident  Evaluation 
Branch,  Office  of  Nuclear  Regulatory 
Research.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  (301)  415-6795. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  August.  1996.  for  the  Nuclear  Regulatory 

Commissio,". 

M.  Wayne  Hodges, 

Director.  Division  of  Systems  Technology, 

Office  of  Nuclear  Fegulatory  Research. 

IFR  Doc  96-20584  Filed  8-12-96;  8:45  ami 

ULUNQ  COOC  7S90-01-M 


Management  is  submitting  to  the  Office 
of  Management  and  Budget  a  request  for 
clearance  of  a  revised  information 
collection.  RI  25-7,  Mantal  Status 
Certification,  is  used  to  survey  surviving 
spouses  to  see  if  they  have  remarried 
before  age  55.  If  they  have  remarried. 
their  survivor  annuity  is  terminated. 
Beginning  with  the  1996  information 
collection,  only  survivor  annuitants 
who  have  remarried  before  age  55  are 
required  to  respond.  Previously,  all 
survivor  annuitants  were  required  to 
respond  each  year. 

We  estimate  1000  forms  are 
completed  annually.  Each  form  takes 
approximately  15  minutes  to  complete. 
The  annual  estimated  burden  is  250 
hours,  a  reduction  of  11,000  hours 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarron@mail.opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  12,  1996. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Victor  J.  Roy,  Chief,  Eligibility  Division. 
Retirement  and  Insurance  Service, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW.  Room  2336. 
Washington,  DC  20415 
and 

Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
DC  20503. 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION — CONTACT: 

Mary  Beth  Sraith-Toomey  Management 

Services  Division  (202)  606-0623. 

U.S.  Office  of  Personnel  Management 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  96-20573  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  C32S-01-M 


Dyhrkopp.  Fineman,  Mackie, 
McWherter,  Rider,  and  Winters; 
Postmaster  General  Runyon.  Deputy 
Postmaster  General  Coughlin.  Secretary 
of  the  Board  Koerber,  and  General 
Counsel  Elcano. 

As  to  the  first  item,  the  Board 
determined  that  pursuant  to  sedion 
552b(c)(3j  and  (9)(B)  of  title  5,  United 
States  Code;  section  410(c)(2H5)  of  title 
39,  United  States  Code;  and  section 
7.3(c)  and  (i)  of  title  39,  Code  of  Federal 
Regulations,  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  ."^ct  (5 
U.S.C.  552b(b)l, 

As  to  the  second  item,  the  Board 
determined  that  pursuant  to  section 
552b(c)(3)  and  (4)  of  title  5.  United 
States  Code;  section  410(c)(2)  of  title  39, 
United  States  Code;  and  section  7.3(d) 
of  title  39,  Code  of  Federal  Regulations, 
the  meeting  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  .\ct  [5  U.S.C.  552b(b)l. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552b{f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(cM3j.  (4)  and  {9)(B)  of  Title  5, 
United  States  Code;  section  410(c)(2)- 
(5)  of  title  39.  United  States  Code;  and 
section  7.3(c),  (d)  and  (i)  of  Title  39. 
Code  of  Federal  Regulations. 

Requests  for  mformation  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,' at  (202)  268^800. 
Thomas  J.  Koerber, 
Secretary. 
[FR  Doc.  96-20742  Filed  8-9-96;  2:22  pm] 

BtLUNG  CODE  7710-1 2-M 
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OFFICE  OF  PERSONNEL 
■MANAGEMENT 

[RI  25-7] 

Submission  for  0MB  Review; 
Comment  Request;  Review  of  a 
Revised  Information  Collection 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22.  1995).  this  notice 
announces  that  the  Office  of  Personnel 


POSTAL  SERVICE 

Sunshine  Act  Meeting;  Board  of 
Governors;  Notice  ot  Vote  to  Close 

Meeting 

At  its  meeting  on  August  5, 1996.  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  September  9, 1996,  in 
Washington,  D.C.  The  members  will 
consider  1)  legislative  reform,  and  2) 
strategic  alliance. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvaiado,  Daniels,  del  Junco, 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  10-221 17/81 2-1 01 60] 

Nations  Fund  Trust,  et  al.;  Notice  of 
Application 

Augusts,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Nations  Fund  Trust 
("NET"),  Nations  Fund.  Inc.  ("NFI"). 


Federal  Register  ■'  Vol.  61    No.   157    '  Tuesda\.  August  13,  1996  /  Notices 


42073 


NationsBanc  Advisors,  Inc.  ("NBAI"), 
and  Peachtree  Funds  ("Peachtree"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  for  an  exemption 
from  section  17(a). 
SUMMARY  OP  APPLICATION:  Applicants 
request  an  order  to  allow  four  series  of 
NFT  and  one  series  of  NFI  to  acquire 
substantially  all  of  the  assets  of 
Peachtree's  five  series.  Because  of 
certain  afTiliations,  the  series  may  not 
rely  on  rule  17a-8  under  the  Act. 
FILING  DATE:  The  application  was  filed 
on  May  17, 1996,  and  amended  on  July 
24,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  3, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  (NFT,  NFI  and  NBAI).  One 
NationsBank  Plaza,  Charlotte,  North 
Carolina  28255;  (Peachtree),  Federated 
Investors  Tower,  Pittsburgh. 
Pennsylvania  15222, 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T,  Pai.  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch, 

Applicants'  Representations 

1.  NFI,  a  Maryland  corporation,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  NFI 
currently  consists  of  five  series,  one  of 
which  is  the  subject  of  this  application: 
Nations  Prime  Fund.  NFT,  a 
Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  NFT 
currently  consists  of  32  series,  four  of 
which  are  the  subject  of  this 
application:  Nations  Capital  Growth 


Fund,  Nations  Strategic  Fixed  Income 
Fund,  Nations  Georgia  Intermediate 
Municipal  Bond  Fund,  and  Nations, 
Government  Money  Market  Fund 
(together  with  Nations  Prime  Fund,  the 
"Acquiring  Funds"). 

2.  Peachtree,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  Peachtree 
airrently  offers  its  shares  in  five  series: 
Peachtree  Equity  Fund.  Peachtree  Bond 
Fund.  Peachtree  Georgia  Tax-Free 
Income  Fimd,  Peachtree  Government 
Money  Market  Fund,  and  Peachtree 
Prime  Money  Market  Fund  (collectively, 
the  "Acquired  Funds"). 

3.  NBAI  is  the  investment  adviser  to 
the  Acquiring  Funds  and  TradeStreet 
Investment  Associates,  Inc.  ("TSIA")  is 
sub-adviser  to  the  Acquiring  Funds. 
NBAI  is  a  wholly  owned  subsidiary  of 
NationsBank,  N.A.,  which  in  turn  is  a 
wholly  owned  banking  subsidiary  of 
NationsBank  Corporation.  On  January  9, 
1996,  Bank  South  Corporation  ("BSC") 
was  merged  into  NationsBank 
Corporation  (the  "Holding  Company 
Merger").  Prior  to  the  Holding  Company 
Merger,  BSC  was  the  parent  of  Bank 
South,  N.A.  ("Bank  South"),  which  was 
the  adviser  to  the  Acquired  Funds. 
Since  the  consummation  of  the  Holding 
company  Merger,  the  Acquired  Fimds 
have  been  advised  by  NBAI  and  sub- 
advised  TSIA. 

4.  Currently,  Bank  South  and  BHC 
Securities,  Inc.  ("BHC").  an  affihate  of 
Bank  South,  which  are  under  common 
control  with  NBAI,  acting  in  various 
capacities  for  numerous  accounts, 
together  are  record  holders  of  more  than 
25%  of  the  outstanding  shares  of  each 
of  the  Acquired  Funds.  Currently, 
certain  affiliates  of  NBAI,  acting  in 
various  capacities  for  numerous 
accounts,  together  are  record  holders  of 
more  than  5%  of  the  outstanding  shares 
of  some  or  all  of  the  Acquiring  Funds. 
All  such  securities  are  held  for  the 
benefit  of  others  in  a  trust,  agency, 
custodial,  or  other  fiduciary  or 
representative  capacity. 

5.  Shares  of  Nations  Capital  Growth 
Fund.  Nations  Strategic  Fixed  Income 
Fund  and  Nations  Georgia  Intermediate 
Municipal  Bond  Fund  are  divided  into 
the  following  five  classes  of  shares: 
Primary  A  Shares.  Primary  B  Shares. 
Investor  A  Shares.  Investor  C  Shares, 
and  Investor  N  Shares.  Shares  of 
Nations  Government  Money  Market 
Fund  and  Nations  Prime  Fund  are 
divided  into  the  following  six  classes  of 
shares:  Primary  A  Shares.  Primary  B 
Shares.  Investor  A  Shares.  Investor  B 
Shares,  Investor  C  Shares,  and  Investor 
D  Shares.  (Primary  A  Shares  are  the 
only  class  of  shares  involved  in  the 


proposed  reorganization.)  Primary  A 
Shares  of  the  Acquiring  Funds  are 
distributed  by  Stephens  Inc. 
("Stephens"),  a  registered  broker  dealer, 
and  are  offered  at  net  asset  value, 
without  a  sales  load.  Stephens  receives 
no  compensation  in  connection  with  the 
distribution  of  Primary  A  Shares,  The 
Acquired  Funds  consist  of  one  class  of 
shares.  The  Acquired  Funds  charge  up 
to  a  0.75%  (or  in  the  case  of  the 
Peachtree  Government  Money  Market 
Fund  and  Peachtree  Prime  Money 
Market  Fund,  up  to  0.25%)  distribution 
fee  pursuant  to  rule  I2b-1  under  the 
Act,  and  up  to  a  0.25%  shareholder 
services  fee.  Shares  of  the  Peachtree 
Government  Money  Market  Fund  and 
Peachtree  Prime  Money  Market  Fund 
are  offered  at  net  asset  value,  without  a 
sales  load.  The  maximum  sales  charge 
payable  with  respect  to  the  Peachtree 
Equity  Fund  shares  is  3.75%.  The 
maximum  sales  charge  payable  with 
respect  to  the  Peachtree  Bond  Fund  and 
the  Peachtree  Georgia  Tax-Free  Income 
Fund  is  2.50%. 

6.  The  investment  objectives,  poUcies 
and  restrictions  of  each  Acquired  Fund 
are  substantially  similar  to  those  of  the 
corresponding  Acquiring  Fund.  The 
Peachtree  Equity's  Fund's  investment 
objective  is  to  achieve  long-term  growth 
of  capital  and  income,  and  the  Nations 
Capital  Growth  Fund's  investment 
objective  is  to  seek  long-term  capital 
appreciation.  The  Peachtree  Bond 
Fund's  investment  objective  is  to 
achieve  current  income,  while  the 
Nations  Strategic  Fixed  Income  Fund's 
investment  objective  is  to  maximize 
total  investment  return  through  the 
active  management  of  fixed  income 
securities.  The  Peachtree  Georgia  Tax- 
Free  Income  Fund  and  the  Nations 
Georgia  Intermediate  Municipal  Bond 
Fund  have  substantially  identical 
investment  objectives — to  provide 
current  income  exempt  from  federal  and 
state  income  taxes.  The  Peachtree 
Government  Money  Market  Fund  and 
the  Nations  Government  Money  Market 
Fund  also  have  substantially  identical 
investment  objectives — to  achieve  as 
high  a  level  of  current  income  as  is 
consistent  with  liquidity  and  stability  of 
principal.  The  Peachtree  Prime  Money 
Market  Fund's  investment  objective  is  to 
achieve  current  income  consistent  with 
stability  of  principal  and  Uquidity, 
while  the  Nations  Prime  Fund's 
investment  objective  is  to  seek  the 
maximization  of  current  income  to  the 
extent  consistent  with  preservation  of 
capital  and  the  maintenance  of 
liquidity. 

7.  Peachtree  has  entered  into  a 
separate  agreement  and  plan  of 
reorganization  with  each  of  NFI  and 
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NFT  (each  a  "Plan"  and,  collectively, 
the  "Plans"),  providing  for  the  transfer 
of  all,  of  the  assets  of  each  of  Peachtree 
Equity  Fund,  Peachtree  Bond  Fund, 
Peachtree  Georgia  Tax-Free  Income 
Fund,  Peachtree  Government  Money 
Market  Fund,  and  Peachtree  Prime 
Money  Market  Fund  to  Nations  Capital 
Growth  Fund,  Nations  Strategic  Fixed 
Income  Fund,  Nations  Georgia 
Intermediate  Municipal  Fund,  Nations 
Government  Money  Market  Fund,  and 
Nations  Prime  Fund,  respectively,  in 
exchange  for  Primary  A  Shares  of  each 
corresponding  Acquiring  Fund.  The 
aggregate  net  asset  value  of  Acquiring 
Fund  shares  to  be  issued  to  shareholders 
of  an  Acquired  Fund  will  equal  the 
value  of  the  aggregate  net  assets  of  the 
Acquired  Fund  as  of  the  close  of 
business  on  the  business  day 
immediately  prior  to  the  closing  (the 
"Valuation  Date").  Primary  A  Shares  of 
the  Acquiring  Funds  will  be  distributed 
pro  rata  to  shareholders  of  each 
Acquired  Fund  in  liquidation  of  the 
Acquired  Fund,  and  each  of  the 
Acquired  Funds,  and  Peachtree,  will  be 
dissolved 

8.  The  board  of  directors  of  NFI  and 
the  board  of  trustees  of  NFT,  including 
the  disinterested  directors/trustees, 
considered  and  unanimously  approved 
each  Plan  on  January  18,  1996.  The 
board  of  trustees  of  Peachtree  (together 
with  the  directors/trustees  of  NFI  and 
NFI.  the  "Boards"),  including  the 
disinterested  trustees,  considered  and 
unanimously  approved  the  Plan  on 
Februap,  19,  1996.  Each  of  the  Boards 
has  determined  that  participation  in  the 
reorganization  is  in  the  best  interests  of 
each  of  the  Acquired  Funds  and  the 
Acquiring  Funds,  and  that  the  interests 
of  the  shareholders  of  the  Acquiring 
Funds  and  the  Acquiring  Funds  will  not 
be  diluted  as  a  result  of  the 
reorganization. 

9.  Each  Board  based  its  decision  to 
approve  the  reorganization  on  a  number 
of  factors,  including:  (a)  The 
compatibility  of  each  Acquired  Fund's 
investment  objective,  policies  and 
restrictions  with  those  of  its 
corresponding  Acquiring  Fund;  (b)  the 
terms  and  conditions  of  the 
reorganizations  and  whether  they  would 
resuh  in  a  dilution  of  the  existing 
shareholders'  interests;  (c)  the 
conditioning  of  the  reorganizations  on 
the  receipts  of  a  legal  opinion 
confirming  the  absence  of  any  adverse 
federal  tax  consequences  to  the 
Acquired  Funds  or  their  shareholders; 
(d)  the  similarities  between  the 
Acquired  Funds'  and  the  Acquiring 
Funds'  respective  distribution, 
administrative,  transfer  agency, 
shareholder  service  and  custody 


arrangements;  (e)  the  potential  expense 
savings  and  benefits  that  could  result 
fronj  combining  the  assets  and 
operations  of  the  Acquiring  Funds  and 
the  Acquiring  Funds;  and  (f) 
information  regarding  fees  and  expenses 
of  the  Acquired  Funds  and  the 
Acquiring  Funds. 

10.  Applicants  anticipate  that  special 
meetings  of  shareholders  of  the 
Acquired  Funds  will  be  held  on  or 
about  September  23, 1996,  and,  subject 
to  shareholder  approval,  the 
reorganizations  will  be  completed  on  or 
about  September  30, 1996.  The 
registration  statements  were  filed  with 
the  SEC  on  July  3,  1996.  Applicants  also 
anticipate  that  the  combined 
prospectus/proxy  statements  will  be 
mailed  to  shareholders  of  the  Acquired 
Funds  after  the  registration  statement 
becomes  effective,  on  or  about  August  2, 
1996. 

11.  The  expenses  incurred  in 
connection  with  entering  into  and 
carrying  out  the  provisions  of  the  Plans 
will  be  borne  by  NationsBank,  NBAI,  or 
Stephens. 

12.  Applicants  agree  not  to  make  any 
material  changes  to  the  Plans  that  affect 
representations  in  the  application 
without  the-prior  approval  of  the  SEC. 

Applicant's  Legal  Analysis 

1.  Section  17(a),  in  pertinent  part, 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  any  security  or  other 
property.  Section  17(b)  provides  that  the 
SEC  may  exempt  a  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  the  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

2.  Section  2(a)(3)  of  the  Act  defines 
the  term  "affiliated  person"  of  another 
person  to  include,  in  pertinent  part,  (a) 
any  person  owning,  controlling,  or 
holding  with  power  to  vote,  5%  or  more 
of  the  outstanding  voting  securities  of 
such  other  person;  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  owned,  controlled,  or  held 
with  power  to  vote  by  such  other 
person;  (c)  any  person  controlling, 
controlled  by,  or  under  common  control 
with,  such  other  person;  and  (d)  if  such 
other  person  is  an  investment  company, 
any  investment  adviser  thereof. 

3.  Rule  17a-8  under  the  Act  exempts 
from  section  17(a)  mergers. 


consolidations,  or  purchases  or  sales  of 
substantially  all  the  assets  involving 
registered  investment  companies  that 
may  be  affiliated  persons  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors/trustees  and/ 
or  common  officers  provided  that 
certain  conditions  are  satisfied. 

4.  The  reorganization  may  not  be 
exempt  from  the  prohibitions  of  section 
17(a)  pursuant  to  rule  17a-8  because  the 
Acquiring  Funds  and  the  Acquired 
Funds  may  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule. 
Bank  South  and  BHC,  which  are  under 
common  control  with  NBAI,  together 
hold  of  record  more  thaq  25%  of  the 
outstanding  voting  securities  of  the 
Acquired  Funds.  Certain  affiliates  of 
NBAI  hold  of  record  more  than  5%  of 
the  outstanding  voting  securities  of  each 
of  the  Acquiring  Funds.  Because  of  this 
record  ownership  each  Acquiring  Fund 
may  be  deemed  an  affiliated  person  of 
an  affiliated  person  of  the  corresponding 
Acquired  Fund,  and  vice  versa,  for 
reasons  not  based  solely  on  their 
common  adviser,  common  directors/ 
trustees  and/or  common  officers. 

5.  Applicants  believe  that  the  terms  of 
the  proposed  reorganizations  satisfy  the 
standards  set  forth  in  section  17(b).  The 
Boards  of  NFI,  NFT  and  Peachtree  have 
determined  that  the  reorganizations, 
including  the  consideration  to  be  paid 
or  received,  are  in  the  best  interest  of 
such  entities  and  their  shareholders, 
and  that  the  interests  of  the 
shareholders  will  not  be  diluted  as  a 
result  of  the  reorganizations.  Applicants 
state  that  the  trustees/directors, 
including  the  disinterested  trustees/ 
directors,  have  made  the  findings 
required  by  rule  17a-8.  Applicants 
believe  that  the  investment  objectives, 
poUcies  and  restrictions  of  the 
Acquiring  Funds  are  compatible  with, 
and  substantially  similar  to,  those  of  the 
Acquired  Funds.  Accordingly, 
applicants  believe  that  the 
reorganizations  are  consistent  with  the 
policies  of  each  of  the  Acquiring  Funds 
and  the  Acquired  Funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[PR  Doc.  96-20541  Filed  8-12-96;  8:45  am) 
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Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1  and  2 
to  the  Proposed  Rule  Change  by  the 
American  Stocit  Exchange,  Inc.. 
Relating  to  Top  Ten  Yield  Market  Index 
Target-Term  Securities  ("MITTS") 

August  7,  1996. 
I.  Introduction 

On  July  15, 1996,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or 
"Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  list  and  trade  Market  Index  Target- 
Term  Securities  ("MnTS"),^  the  return 
on  which  is  based  upon  an  equal-dollar 
weighted  portfolio  of  securities  of 
representing  the  ten  highest  dividend 
yielding  stocks  in  the  Dow  Jones 


'  15  U.S.C  788(b)(1). 

»17CFR240.19b-4. 

^•'MnTS"  and  "Market  Index  Target-Term 
Securities"  are  service  marks  of  Merrill  Lynch  & 
Co.,  Inc.  ("Merrill  Lynch"). 

*The  initial  portfolio  of  securities  comprising  the 
Top  Ten  Yield  Index  for  the  first  year  is  as  follows; 
Philip  Morris;  Texaco:  Exxon;  J.P.  Morgan;  Chevron; 
General  Motors;  Minnesota  Mining:  DuPont; 
International  Paper;  and  AT*T.  See  Aniendment 
No.  1 .  infra  note  6. 

•See  Secunties  Exchange  Act  Release  No.  37444 
Ouly  16.  19961,  61  FR  38488  ("Release  No.  37444"). 

"Amendment  No.  1  to  the  proposed  rule  change 
prov'des  the  initial  portfolio  of  securities 
comprising  the  Top  Ten  Yield  Index,  various 
specifications  regarding  the  Top  Ten  Yield  MTTTS, 
and  a  detailed  explanation  of  the  calculation, 
adjustment*,  and  reconstitution  methodologies  to 
be  employed  for  the  Top  Ten  Yield  Index,  as 
described  more  fully  herein.  Additionally, 
.Amendment  No.  1  provides  that  Top  Ten  Yield 
MITT.S  will  be  traded  under  the  Exchange's  equity 
rules,  subiect  to  equitv  margir.  requirements,  and 
<.ibicc!  to  A.mex  Rule  4U,  as  described  more  fully 
ner«in  See  Letter  from  Michael  T.  Bickford,  Vice 
President.  Capital  Markets,  Amex,  to  Sharon 
Lawson.  Senior  Special  Counsel.  Office  of  Market 
Sup€rvi,<iion,  Djvision  of  Market  Regulation, 
Commission,  dated  July  31,  1996  ("Amendment  No. 
1"). 

'  Amendment  No.  2  to  the  proposed  rule  change 
provides  that  ;.he  Top  Ten  Yield  Mil  IS  are  subject 
to  continued  listing  provisions  set  forth  in  Sections 
1001  through  1003  in  the  Exchange's  Company 
Guide.  Specifically,  the  Exchange  will  rely,  in  part, 
(m  the  cunimuec  listing  standards  relative  to 
distribution  for  bonds,  as  set  forth  in  Section 
1003(b).  The  Exchange  intends  to  submit  a 
propwsed  rule  change  in  the  near  future  to  provide 
continued  listing  standards  that  apply  specifically 
to  hybrid  securities  such  as  the  Top  Ten  Yield 
MITTS  See  Letter  from  Michael  Bickford,  Vice 
President,  Capital  Markets  Group,  Amex,  to  )ohn 
Ayanian,  Attorney,  OMS,  Market  Regulation, 
Commission,  dated  August  2, 1996  ("Amendment 
No.  2").  See  also  infra  note  12. 


Industrial  Average  ("DJIA")  from  year  to 
year  ("Top  Ten  Yield  Index"  or 
"Index").'*  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on  July 
24, 1996.'  No  comment  letters  were 
received  on  the  proposed  rule  change. 
On  July  31, 1996.  the  Amex  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  On  August  2,  the  Amex  filed 
Amendment  No.  2  to  the  proposed  rule 
change.'  This  order  approves  the 
proposal,  as  amended,  on  an  accelerated 
basis. 

n.  Description  of  the  Proposal 

Under  Section  107A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  cannot  be  readily  categorized 
under  the  listing  criteria  for  common 
and  preferred  stocks,  bonds,  debentures, 
or  warrants,^  The  Amex  proposes  to  list 
for  trading  under  Section  107A  of  the 
Company  Guide,  MITTS  based  on  the 
Top  Ten  Yield  Index  ("Top  Ten  Yield 
MnTS").«  The  Top  Ten  Yield  Index 
vfill  be  determined,  calculated  and 
maintained  solely  by  the  Amex.'" 


•  See  Securities  Exchange  Act  Release  No.  27753 
(March  1, 1990)  ("Hybrid  Approval  Order"). 

'The  Commission  has  approved  the  listing  and 
trading  on  the  New  York  Stock  Exchange  of  MTTTS 
based  upon  portfolios  of  securities  representing  (1) 
telecommunications  companies,  (2)  European 
companies,  (3)  health  care  companies.  (4)  U.S.  real 
estate  investment  trusts,  and  (5)  restructuring 
companies.  See  Securities  Exchange  Act  Release 
Nos.  32840  (September  2.  1993),  58  FR  47485 
(September  9.  1993);  33368  (December  22,  1993),  58 
FR  68975  (December  29,  1993):  34655  (September 
12,  1994).  59  FR  47966  (September  19,  1994):  34691 
(September  20, 1994),  59  FR  49264  (September  27, 
1994):  and  34692  (September  20, 1994),  59  FR 
49267  (September  27,  1994)  ("MriTS  Approval 
Orders").  The  Commission  has  also  approved  the 
listing  and  trading  on  the  Amex  of  hybrid  securities 
similar  to  MITTS,  besed  upon  portfolios  of 
securities  representing  various  industries. 
including,  among  others,  (1)  telecommunications 
companies,  (2)  banking  industry  stocks,  and  (3)  reel 
estate  investment  trusts.  See  Securities  Exchange 
Act  Release  Nos.  33495  Qanuaiy  19. 1994).  59  FR 
3883  Oanuiry  27, 1994);  34848  (October  17,  1994). 
59  53217  (October  21,  1994);  and  36130  (August  22. 
1995),  60  FR  44917  (August  29,  199S). 

'° Sulqect  to  the  criteria  in  the  prospectus 
regarding  the  construction  of  the  Index,  the 
Exchange  has  sole  discretion  regarding  changes  to 
the  Index  due  to  annual  reconstitutions  and 
adjustments  to  the  Index  and  the  multipliers  of  the 
indivi<Jual  components, 

' '  The  initial  listing  standards  for  MTTTS  require: 
(1)  a  minimum  public  distribution  of  one  million 
units:  (2)'a  minimum  of  400  shareholders:  (3)  a 
market  value  of  at  least  $4  million;  and  (4)  i  term 
of  at  least  one  year.  In  addition,  the  listing 
guidelines  provide  that  the  issuer  have  assets  in 
excess  of  SlOO  million,  stockholder's  equity  of  at 
least  $10  million,  and  pre-tax  income  of  at  least 
5750,000  in  the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  stated  in 
Section  101  of  the  Company  Guide,  the  Exchange 
will  require  the  issuer  to  have  the  following:  (1) 
Assets  in  excess  of  S200  million  and  stockholders' 
equity  of  at  least  $10  million:  or  (2)  assest  in  excess 


The  MTTTS  will  conform  to  the  initial 
listing  guidelines  under  Section  107A  " 
and  continued  listing  guidelines  under 
Sections  1001-1003  "  of  the  Company 
Guide.  MTTTS  are  non-callable  senior 
hybrid  debt  securities  of  the  Merrill 
Lynch  that  provide  for  a  single  payment 
at  maturity,  and  will  bear  no  periodic 
payments  of  interest.  Top  Ten  Yield 
MTTTS  will  entitle  the  owner  at 
maturity  to  receive  an  amount  based 
upon  the  percentage  change  between  the 
"Original  Index  Value"  and  the  "Ending 
Index  Value,"  subject  to  a  minimum 
repayment  amount.  The  "Original  Index 
Value"  is  the  value  of  the  Top  Ten 
Index  on  the  date  on  which  the  issuer 
prices  the  Top  Ten  Yield  MTTTS  issue 
for  the  initial  offering  to  the  public.  The 
"Ending  Index  Value"  is  the  value  of  the 
Top  Ten  Index  upon  the  expiration  of 
the  Top  Ten  Yield  MTTTS 
approximately  ten  years  from  the 
pricing  date.  The  Ending  Index  Value 
will  be  used  in  calculating  the  amoimt 
owners  will  receive  uf>on  maturity.*' 


of  SlOO  million  and  stockholders'  equity  of  at  least 
S20  million. 

"The  Exchange's  continued  listing  guidelines 
are  set  forth  in  Sections  1(X)1  through  1003  of  Part 
10  to  the  Exchange's  Company  Guide.  Section 
1002(b)  of  the  Company  Guide  states  that  the 
Exchange  will  consider  removing  from  listing  any 
security  where,  in  the  opinion  of  the  Exchange,  it 
appears  that  the  extent  of  public  distribution  or 
aggregate  market  value  has  become  so  reduced  to 
make  further  dealings  on  the  Exchange  inadvisable. 
With  respect  to  continued  listing  guidelines  for 
distribution  of  the  MITTS,  the  Exchange  will  rely, 
in  part,  on  the  guidelines  for  bonds  in  Section 
1003(bKiii).  Section  1003(b)  provides  that  the 
Exchange  will  normaily  consider  suspending 
dealings  in,  or  removing  from  the  list,  a  security  if 
the  aggregate  market  value  or  the  principal  amount 
of  bonds  publicly  held  is  less  than  S4OO.0O0.  The 
Exchange  is  in  the  process  of  developing  continued 
listing  standards  that  apply  specifically  to  hybrid 
securities  such  as  the  MITTS  proposed  herein.  If  the 
Exchange  considers  delisting  the  Top  Ten  Yield 
MITTS  pnor  to  adopting  its  own  guidelines,  the 
Exchange  would  consider  NYSE's  recently  adopted 
continued  listing  standards  when  nuking  its 
decision.  These  guidelines  contain  minimum 
criteria  for  public  holders,  aggregate  market  value, 
and  publicly  held  shares.  See  SMnirities  Exchange 
Ad  Release' No.  37238  (May  22,  1996)  (Order 
approving  NTSE  continued  listing  guidelines  for 
hybrid  securities).  See  also  Amendment  No.  2  supra 
note  7. 

"The  Top  Ten  Yield  MJTTS  will  entitle  a  holder 
at  maturity  to  receive  the  principal  amount  of  the 
MITTS  plus  a  supplemental  redemption  amount 
besed  on  the  percentage  increase,  if  any.  in  the  Top 
Ten  Yield  Index  over  the  Original  Ind»  Value 
(100).  For  example,  if  the  Ending  Index  Value  upon 
maturity  is  148.  the  holder  will  receive  S14.S0  per 
$10  principal  amount  at  maturity  as  follows; 

The  supplemental  redemption  amount  will  in  no 
event  be  less  than  an  amount  equal  to  $2.30  to  $2.80 
per  $10  principal  amount  of  the  MrTTS  (the  actual 
amount  to  be  determined  on  the  date  the  MITTS  are 
priced  by  Merrill  Lynch  for  initial  sale  to  the 
public). 
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principal  +  supplemental  redempdon  amount 

Ending  Index  Value  -100 


principal-)-  principal x- 


$10+ 


$10x 


148-100 
100     ) 


100 


=  $10+($10x0.48)  =  $14.80 


Top  Ten  Yield  MITTS  are  cash-settled 
in  U.S.  dollars  '*  and  do  not  give  the 
holder  any  right  to  receive  a  portfolio 
security  or  any  other  ownership  right  or 
interest  in  the  portfolio  securities, 
although  the  return  on  the  investment  is 
based  on  the  aggregate  portfolio  value  of 
ihe  Top  Ten  Index  securities. 

Components  of  the  Top  Ten  Yield 
Index  approved  pursuant  to  this  filing 
will  meet  the  following  criteria:  (1)  A 
minimum  market  value  of  at  least  $75 
million,  except  that  up  to  10%  of  the 
component  securities  in  the  Top  Ten 
Yield  Index  may  have  a  market  value  of 
$50  million;  (2)  average  monthly  trading 
volume  in  the  last  six  months  of  not  less 
than  1,000,000  shares,  except  that  up  to 
10%  of  the  component  securities  in  the 
Top  Ten  Yield  Index  may  have  an 
average  monthly  trading  volume  of 
500,000  shares  or  more  in  the  last  six 
months;  (3)  90%  of  the  Top  Ten  Yield 
Index's  numerical  value  and  at  least 
80%  of  the  total  number  of  component 
securities  will  meet  the  then  current 
criteria  for  standardized  option  trading 
set  forth  in  Exchange  Rule  915;  and  (4) 
all  component  stocks  will  either  be 
listed  on  the  Amex,  the  New  York  Stock 
Exchange,  or  traded  through  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  and  reported  National  Market 
System  securities. 

As  of  July  31.  1996.  the  market 
capitalization  of  the  initial  portfolio  of 
secimties  representing  the  Top  Ten 
Yield  Index  ranged  from  a  high  of 
$101.5  billion  to  a  low  of  $11.2  billion. 
The  average  monthly  trading  volume  for 
the  last  six  months,  as  of  the  same  date, 
ranged  from  a  high  of  57  million  shares 
to  a  low  of  13  million  shares.  Moreover, 
as  of  July  31, 1996,  all  of  the 
components  comprising  the  initial 
portfolio  of  securities  representing  the 
Top  Ten  Yield  Index  were  eligible  for 
standardized  options  trading  pursuant 
to  Amex  Rule  915.15 

At  the  outset,  each  of  the  securities  in 
the  Top  Ten  Yield  Index  will  represent 
approximately  an  equal  percentage  of 
the  starting  value  of  the  Index. 
Specifically,  each  security  included  in 


UMI 


'<  See  Amendment  No.  1.  supra  note  6. 
"See  Amendment  No.  1,  supra  note  6. 


the  portfolio  will  be  assigned  a 
multiplier  on  the  date  of  issuance  so 
that  the  security  represents 
approximately  an  equal  percentage  of 
the  value  of  the  entire  portfoUo  on  the 
date  of  issuance.  The  multiplier 
indicates  the  number  of  shares  (or 
traction  of  one  sharej  of  a  security,  given 
its  market  price  on  an  exchange  or 
through  NASDAQ,  to  be  included  in  the 
calculation  of  the  portfolio. 
Accordingly,  initially  each  of  the  10 
companies  included  in  the  Top  Ten 
Yield  Index  will  represent 
approximately  10-percent  of  the  total 
portfolio  at  the  time  of  issuance.  The 
Top  Ten  Yield  Index  will  initially  be  set 
to  provide  a  benchmark  value  of  100.00 
at  the  close  of  trading  on  the  day 
preceding  its  selection. 

The  value  of  the  Index  at  any  time 
will  equal  (i)  The  sum  of  the  products 
of  the  current  market  price  for  each 
stock  underlying  the  Index  and  the 
appUcable  share  multiplier,  plus  (ii)  an 
amount  reflecting  current  calendar 
quarter  dividends.  Current  quarter 
dividends  for  any  day  will  be 
determined  by  the  Amex  and  will  equal 
the  sum  of  each  dividend  paid  by  the 
issuer  on  one  share  of  stock  during  the 
current  calendar  quarter  multiplied  by 
the  share  multiplier  applicable  to  such 
stock  at  the  time  each  such  dividend  is 
paid. 

As  of  the  first  day  of  the  start  of  each 
calendar  quarter,  the  Amex  will  allocate 
the  current  quarter  dividends  as  of  the 
end  of  the  immediately  preceding 
calendar  quarter  to  each  then 
outstanding  components  of  the  Top  Ten 
Yield  Index.  The  amolmt  of  the  current 
quarter  dividends  allocated  to  each 
stock  will  equal  the  percentage  of  the 
value  of  such  stock  contained  in  th^ 
portfolio  of  securities  comprising  the 
Top  Ten  Yield  Index  relative  to  the 
value  of  the  entire  portfolio  based  on  the 
closing  market  price  of  such  stock  on 
the  last  day  in  the  immediately 
preceding  calendar  quarter.  The  share 
muhiplier  of  each  stock  will  be 
increased  to  reflect  the  number  of 
shares,  or  portion  of  a  share,  that  the 
amount  of  the  current  quarter  dividend 
allocated  to  each  stock  can  purchase  of 
each  stock  based  on  the  closing  market 


price  on  the  last  day  in  the  immediately 
preceding  calendar  quarter. 

At  the  end  of  each  calendar  quarter, 
the  Index  will  be  reduced  by  a  value 
equal  to  0.4375%  of  the  then  current 
Index,  provided  that  (i)  there  will  be  no 
deduction  at  the  end  of  the  calendar 
quarter  ending  in  September  1996  and 
the  deduction  at  the  end  of  the  calendar 
quarter  ending  in  December  1996  will 
be  increased  to  reflect  the  quarterly  rate 
of  0.4375%  prorated  for  the  period  from 
the  date  of  the  issuance  of  the  securities 
through  the  end  of  the  calendar  quarter 
in  December  1996  and  (ii)  the  index  will 
be  reduced  at  the  close  of  business  on 
July  31,  2006  by  a  value  equal  to 
0.1507%  of  the  closing  value  of  the 
Index  on  such  date.'^ 

As  of  the  close  of  business  on  each 
anniversary  date  (anniversary  of  the 
date  of  the  initial  issuance  of  Top  Ten 
Yield  MITTS)  through  the  applicable 
anniversary  date  in  2005,  the  portfolio 
of  securities  comprising  the  Top  Ten 
Yield  Index  will  be  reconstituted  by  the 
Amex  so  as  to  include  the  ten  common 
stocks  in  the  DJIA  having  the  highest 
dividend  yield  on  the  second  scheduled 
index  business  day  prior  to  such 
anniversary  date.  The  Exchange  will 
aimounce  such  changes  to  investors  St 
least  one  day  prior  to  the  anniversary 
date.i^ 

The  portfolio  will  be  reconstituted 
and  rebalanced  on  the  anniversary  date 
so  that  each  stock  in  the  Index  will 
continue  to  represent  10%  of  the  value 
of  the  Index.  To  effectuate  this,  the 
share  multiplier  for  each  new  stock  will 


"This  quarterly  reduction  to  the  value  of  the 
Index  may  potentially  reduce  the  total  return  to 
investors  upon  redeeming  Top  Ten  Yield  MITTS  at 
maturity.  The  Amex  represents  that  an  explanation 
of  this  quarterly  deduction  will  be  included  in  any 
marketing  materials,  fact  sheets,  or  any  other 
materials  circulated  to  investors  regarding  the 
trading  of  this  product.  Telephone  Conversation 
between  Michael  Bickford,  Vice  President,  Capital 
Markets  Group.  Amex.  and  John  Ayanian,  Attorney, 
OMS.  Market  Regulation,  Commission,  on  August  7, 
1996. 

"The  Exchange  will  publish  a  ticker  notice  and 
issue  a  press  release  to  advise  investors  of  changes 
to  the  securities  underlying  the  Index  if  any  such 
changes  are  made  following  an  annual 
reconstitution.  Telephone  conversation  between 
Michael  Bickford.  Vice  President.  Capital  Markets 
Group.  Amex,  and  John  Ayanian.  Attorney,  OMS, 
Market  Regulation,  Commission,  on  August  6,  1996. 
See  Amendment  No.  1,  supra  note  6. 
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be  determined  by  the  Amex  and  will 
indicate  the  number  of  shares  or 
fractional  portion  thereof  of  each  new 
stock,  given  the  closing  market  price  of 
such  new  stock  on  the  anniversary  date, 
so  that  each  new  stock  represents  an 
equal  percentage  of  the  Index  value  at 
the  close  of  business  on  such 
anniversary  date.  For  example,  if  the 
Index  value  at  the  close  of  business  on 
an  anniversary  date  was  200,  then  each 
of  the  ten  new  stocks  comprising  the 
Top  Ten  Yield  Index  would  be  allocated 
a  portion  of  the  value  of  the  Index  equal 
to  20,  and  if  the  closing  market  price  of 
one  such  new  stock  on  the  anniversary 
date  was  40,  the  applicable  share 
multiplier  would  be  0.5.  Conversely,  if 
the  index  value  was  80,  then  each  of  the 
ten  new  stocks  comprising  the  Top  Ten 
Yield  Index  would  be  allocated  q 
portion  of  the  value  of  the  Index  equal 
to  8,  and  if  the  closing  market  price  of 
one  such  new  stock  on  the  anniversary 
was  40,  the  applicable  share  multiplier 
would  be  0.2.  The  last  anniversary  date 
on  which  such  reconstitution  will  occur 
will  be  the  anniversary  date  in  2005, 
which  will  be  approximately  one  year 
prior  to  the  maturity  date  of  the  Top  Ten 
Yield  MITTS.  As  noted  above,  investors 
will  receive  information  on  the  new 
portfolio  of  securities  comprising  the 
Top  Ten  Yield  Index  at  least  1  day  prior 
to  each  anniversary  date. 

The  multiplier  of  each  component 
stock  in  the  Top  Ten  Yield  Index  will 
remain  fixed  unless  adjusted  for 
quarterly  dividend  adjustments,  annual 
reconstitutions  or  certain  corporate 
events,  such  as  pa^-ment  of  a  dividend 
other  than  an  ordinary  cash  dividend,  a 
distribution  of  stock  of  another  issuer  to 
its  shareholders. '8  stock  split,  reverse 
stock  split,  and  reorganization. '« 

The  multiplier  of  each  component 
stock  may  be  adjusted,  if  necessary  in 
the  event  of  a  merger,  consolidation, 
dissolution  or  liquidation  of  an  issuer  or 
in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders.  If  the  issuer  of  a  stock 
included  in  the  Index  were  to  no  longer 
exist,  whether  by  reason  of  a  merger. 
acquisition  or  similar  type  of  corporate 
transaction,  a  value  equal  to  the  stock's 
final  value  will  be  assigned  to  the  stock 
for  the  purpose  of  calculating  the  Index 
value  prior  to  the  subsequent 


'•If  the  issuer  of  a  component  security  in  the  Top 
Ten  Yield  Index  issues  to  all  of  its  shareholders 
publicly  traded  stock  of  another  issuer,  such  new 
securities  will  tie  added  to  the  portfolio  comprising 
the  Top  Ten  Yield  Index  until  the  subsequent 
anniversary  date.  The  multiplier  for  the  new 
component  will  equal  the  product  of  the  original 
issuer's  multiplier  and  the  number  of  shares  of  the 
new  component  issued  with  respect  to  one  share  of 
the  original  issuer. 

■*See  Amendment  No.  \,  supra  note  6. 


anniversary  date.  For  example,  if  a 
company  included  in  the  Index  were 
acquired  by  another  company,  a  value 
vdll  be  assigned  to  the  company's  stock 
equal  to  the  value  per  share  at  the  time 
the  acquisition  occurred.  If  the  issuer  of 
stock  included  in  the  Index  is  in  the 
process  of  liquidation  or  subject  to  a 
bankruptcy  proceeding,  insolvency,  or 
other  similar  adjudication,  such  security 
will  continue  to  be  included  in  the 
Index  so  long  as  a  market  price  for  such 
security  is  available  or  until  the 
subsequent  anniversary  date.  If  a  market 
price  is  no  longer  available  for  an  Index 
stock  due  to  circumstances  including 
but  not  limited  to,  liquidation, 
bankruptcy,  insolvency,  or  any  other 
similar  proceeding,  then  the  security 
will  be  assigned  a  value  of  zero  when 
calculating  the  Index  for  so  long  as  no 
market  price  exists  for  that  security  or 
until  the  subsequent  anniversary  date.  If 
the  stock  remains  in  the  Index,  the 
multiplier  of  that  security  in  the  Index 
may  be  adjusted  to  maintain  the 
component's  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  corporate  action.  In  all  cases,  the 
multiplier  will  be  adjusted,  if  necessary, 
to  ensure  Index  continuity. 

The  Exchange  will  calculate  the  Top 
Ten  Yield  Index  and,  similar  to  other 
stock  index  values  published  by  the 
Exchange,  the  value  of  the  Index  will  be 
calculated  continuously  and 
disseminated  6very  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B.  Tlie  Index  value  wjll  equal 
the  simi  of  the  products  of  the  most 
recently  available  market  prices  and  the 
applicable  multipliers  for  the 
component  securities. 

Top  Ten  Yield  MITTS  may  not  be 
redeemed  prior  to  maturity  and  are  not 
callable  by  the  issuer. ^o  Holders  of  Top 
Ten  Yield  MITTS  will  only  be  able  to 
cash-out  of  their  investment  by  selling 
the  security  on  the  Amex.   

Because  Top  Ten  Yield  MITTS  are 
linked  to  a  portfolio  of  equity  securities, 
the  Amex's  existing  equity  floor  trading 
rules  will  apply  to  the  trading  of  Top 
Ten  Yield  MITTS.  First,  pursuant  to 
Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  dihgence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  Top  Ten  Yield  MTTTS.zi 
Second,  Top  Ten  Yield  MITTS  wall  be 
subject  to  the  equity  margin  rules  of  the 
Exchange.'^  Third,  in  accordance  vrith 


■""See  Amendment  No.  1.  supra  note  6. 

"  See  Amendment  No.  1,  supra  note  6.  Amex 
Rule  411  requires  that  every  member,  member  Srm 
or  member  corporation  use  due  diligence  to  learn 
the  essential  facts  relative  to  every  customer  and  to 
every  order  or  account  accepted. 


the  Amex's  Hybrid  Approval  Orders,  the 
Exchange  wilL  prior  to  trading  Top  "Ten 
Yield  MITTS,  distribute  a  circular  to  the 
membership  providing  guidance  with 
regard  to  member  firm  compliance 
responsibilities  (including  suitability 
recolbmendations)  when  handling 
transactions  in  Top  Ten  Yield  MITTS 
and  highlighting  the  special  risks  and 
characteristics  of  the  Top  Ten  Yield 
MITTS. 

m.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). 
Specifically,  the  Conmiission  believes 
that  providing  for  exchange-trading  of 
Top  Ten  Yield  MITTS  will  offer  a  new 
and  innovative  means  of  participating  in 
the  market  for  high  dividend  yielding 
securities.  In  particular,  the  Commission 
beUeves  that  Top  Ten  Yield  MITTS  will 
permit  investors  to  gain  equity  exposure 
in  such  companies,  while  at  the  same 
time,  limiting  the  downside  risk  of  the 
original  investment.  Accordingly,  for 
the  same  reasons  as  discussed  in  the 
MITTS  Approval  Orders,  the 
Commission  finds  that  the  listing  and 
trading  of  Top  Ten  Yield  MITTS  is 
consistent  with  the  Act.'^ 

As  with  other  MITTS  products.  Top 
Ten  Yield  MITTS  are  not  leveraged 
instruments,  however,  their  price  will 
still  be  derived  and  based  upon  the 
underlying  linked  security. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  a  Top  Ten 
Yield  MITTS  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nonetheless, 
because  the  final  rate  of  return  of  a 
MITTS  is  derivatively  priced,  based  on 
the  performance  of  a  portfolio  of 
securities,  and  the  components  of  the 
Index  are  more  likely  to  change  each 
year,  over  a  ten-year  period,  than  other 
similar  type  MTTTS  products  previously 
issued,  there  are  several  issues  regarding 
the  trading  of  this  type  of  product. 

The  Commission  notes  uiat  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  Top  Ten  Yield  MITTS. 
In  particular,  by  imposing  the  hybrid 
hsting  standards,  suitability,  disclosure, 
and  compliance  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  fitim 


"See  Mrrrs  Approval  Orders,  supra  note  9. 
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the  hybrid  nature  of  Top  Ten  Yield 
MITTS  Moreover,  the  Exchange  will 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  Top  Ten  Yield  MITTS. 

In  approving  the  product,  the 
Commission  recognizes  that  unlike  0 
other  previously  approved  MITTS,  the 
components  are  more  likely  to  change 
each  year  over  the  10-year  life  of  the 
product.  Nevertheless,  the  Commission 
believes  that  this  is  acceptable  because 
the  .'Kmex  has  clearly  stated  its 
guidelines  and  formula  for  replacing 
components  from  a  specific,  group  of  30 
well-known,  and  highly  capitalized 
se<:urities.  Each  year,  as  noted  above, 
the  portfolio  of  securities  comprising 
the  Top  Ten  Yield  Index  will  represent 
the  ten  highest  dividend  yielding 
securities  in  the  DJIA.  Amex  will  do  the 
calculation  for  replacements  based  on  a 
set  formula  to  determine  which  of  the 
DH.^  securities  will  be  in  the  Index  for 
the  following  year  The  Commission 
believes  that  within  these  confines  the 
potential  frequent  changes  in  the 
components  of  the  Index  are  reasonable 
and  will  meet  the  expectation  of 
investors. 

The  Commission  realizes  that  Top 
Ten  Yield  MITTS  are  dependent  upon 
the  individual  credit  of  the  issuer, 
Merrill  Lynch.  To  some  extent  this 
credit  risk  is  minimized  by  the 
Exchanges  listing  standards  in  Section 
107A  of  the  Company  Guide  which 
provide  the  only  issuers  satisfying 
substantial  asset  and  equity 
requirements  may  issue  securities  such 
as  Mll'lS.  In  addition,  the  Exchange's 
hybrid  listing  standards  further  require 
that  Top  Ten  Yield  MITTS  have  at  least 
$4  million  in  market  value.^*  In  any 
event,  financial  information  regarding 
Merrill  Lynch,  in  addition  to  the 
information  on  the  issuers  of  the 
underlying  securities  comprising  the 
Top  Ten  Yield  Index,  will  be  publicly 
available. 2* 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  As  discussed 
in  the  MITTS  Approval  Orders,  the 
Commission  believes  this  concern  is 
minimal  given  the  size  of  Top  Ten  Yield 
Mll'lS  issuance  in  relation  to  the  net 
worth  of  Merrill  Lynch. ^e 

The  Commission  also  beUeves  that  the 
listing  and  trading  of  Top  Ten  Yield 
MITTS  should  not  unduly  impact  the 
market  for  the  underlying  securities 


*•  See  Amex  Company  Guide  §  107 A. 
''  The  companies  that  comprise  the  Top  Ten 
Yield  Index  are  reporting  companies  under  the  Act. 
'•See  Ml  1  iS  Approval  Orders,  supta  note  9. 


comprising  the  Top  Ten  Yield  Index. 
First,  the  underlying  securities 
comprising  the  DJIA,  from  which  the 
Index  components  are  selected,  are 
well-capitalized,  highly  Uquid  stocks. 
Second,  because  all  of  the  components 
of  the  Top  Ten  Yield  Index  will  be 
equally  weighted,  initially  and 
immediately  following  each  annual 
reconstitution  of  the  Index,  no  single 
stock  or  group  of  stocks  will  likely 
dominate  the  Top  Ten  Yield  Index. 
Finally,  the  issuers  of  the  underlying 
securities  comprising  the  Top  Ten  Yield 
Index,  are  subject  to  reporting 
requirements  imder  the  Act.  and  all  of 
the  portfolio  securities  are  either  listed 
or  traded  on,  or  traded  through  the 
facilities  of,  U.S.  securities  markets. 
Additionally,  the  Amex's  surveillance 
procedures  will  serve  to  deter  as  well  as 
detect  any  potential  manipulation. 

Finally,  the  Commission  notes  that 
the  value  of  the  Top  Ten  Yield  Index 
will  be  disseminated  at  least  once  every 
15  seconds  throughout  the  trading  day. 
The  Commission  believes  that  providing 
access  to  the  value  of  the  Top  Ten  Yield 
Index  at  least  once  every  15  seconds 
throughout  the  trading  day  is  extremely 
important  and  will  provide  benefits  to 
investors  in  the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  accelerated  approval,  in  part, 
so  that  the  product  can  be  issued  prior 
to  the  implementation  of  pending 
changes  in  the  tax  treatment  of  these 
products.  In  determining  to  grant  the 
accelerated  approval  for  good  cause,  the 
Commission  notes  that  the  Top  Ten 
Yield  Index  is  a  portfolio  of  highly 
capitalized  and  actively  traded 
securities  similar  to  hybrid  securities 
products  that  have  been  approved  by 
the  Commission  for  U.S.  exchange 
trading."  Additionally,  Top  Ten  Yield 
MITTS  will  be  listed  pursuant  to 
existing  hybrid  security  listing 
standards  as  described  above.  Moreover, 
the  Index's  applicable  equal-dollar 
weighting  methodology  is  a  commonly 
apphed  index  calculation  method. 
Finally,  no  comments  to  date  have  been 
received  on  the  proposal,  which  was 
subject  to  a  portion  of  the  full  21  day 
notice  and  comment  period.^*  Based  on 
the  above,  the  Commission  finds, 
consistent  with  Section  6(b)  of  the  Act, 


UMI 


2'  See  supra  note  9. 

^"See  Release  No.  37444.  supm  note  5. 


that  there  is  good  cause  for  accelerated 
approval  of  the  product. 

Amendment  No.  1  to  the  proposed 
rule  change  provides  the  initial  portfolio 
of  securities  comprising  the  Top  Ten 
Yield  Index,  various  specifications 
regarding  the  Top  Ten  Yield  MTFTS, 
and  a  detailed  explanation  of  the 
calculation,  adjustments,  and 
reconstitution  methodologies  to  be 
employed  for  the  Top  Ten  Yield  Index, 
as  described  above.  .Additionally, 
Amendment  No.  1  provides  that  Top 
Ten  Yield  MITTS  will  be  traded  under 
the  Exchange's  equity  rules,  subject  to 
equity  margin  requirements,  and  subject 
to  Amex  Rule  411,  as  described  above. 
The  Commission  believes  that 
Amendment  No.  l,  as  described  herein, 
clarifies  and  strengthens  the  Exchange's 
proposal  by  providing  additional 
information,  similar  to  that  provided  for 
other  MITTS  products  previously 
approved  by  the  Commission. 

.Amendment  No.  2  to  the  proposed 
rule  change  provides  that  the 
Exchange's  continued  listing  guidelines 
are  set  forth  in  Sections  1001  through 
1003  of  Part  10  to  the  Exchange's 
Company  Guide.  Among  other  things, 
the  amendment  notes  that  for 
distribution  of  the  Top  Ten  Yield 
MITTS,  the  Exchange  will  rely  on  the 
continued  listing  guidelines  for  bonds 
in  Section  1003(b)(iii).  The  Commission 
believes  that  Amendment  No.  2  clarifies 
and  strengthens  the  Exchange's  proposal 
by  stating  the  specific  continued  listing 
guidelines  that  will  apply  to  these 
MITTS  and  should  help  to  ensure  a 
minimal  level  of  depth  and  liquidity  for 
continued  trading  of  the  product  on  the 
Amex. 

Accordingly,  the  Commission  believes 
it  is  consistent  with  Section  6(b)(5)  of 
the  Act  to  approve  the  proposed  rule 
change  and  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  and  .'Amendment  Nos.  1  and  2  to 
the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-96-28  and  should  be 
submitted  by  September  3, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bM2)  of  the  Act.^^  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-96-28),  as  amended,  is  approved, 
on  an  accelerated  basis. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  96-20574  Filed  8-12-96;  8:45  am) 

BILLINQ  CODE  e010-01-M 


[Release  No.  34-37532;  File  No  SR-CHX- 
96-15] 

Self-Regulatory  Organizations;  the 
Chicago  Stock  Exchange,  Inc  ;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Assignment  and 
Reassignment  of  Nasdaq  National 
Market  issues 

August  6,  1996. 
I.  Introduction 

On  May  16, 1996,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Interpretation  and  Policy  .01  of 
Rule  1  of  Article  XXX  relating  to 
assignments  and  reassignments  of 
Nasdaq  Market  ("NM")  securities. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  25, 1996.3  Nq 
comments  were  received  on  the 
proposal. 

n.  Background 

In  1987,  the  Commission  approved 
the  trading  of  Nasdaq/NM  Securities 
(previously  known  as  NASDAQ/NMS 
Securities)  on  the  Exchange  on  a  pilot 
basis,*  When  these  stocks  were  initially 


allocated,  the  Exchange's  Committee  on 
Specialist  Assignment  and  Evaluation 
("CSAE")  established  certain  guidelines 
for  assignment  of  Nasdaq/NM  stocks. 
These  guidelines  required  a  firm  that 
desired  to  trade  these  stocks  to  assign  a 
separate  co-specialist  that  only  trades 
Nasdaq/NM  stocks.  As  a  result,  only  a 
small  number  of  firms  could  receive 
allocations  of  Nasdaq/NM  stocks.  In  part 
because  of  this  limitation,  the  CSAE  also 
determined  to  re-post  any  Nasdaq/NM 
stocks  when  they  list  on  an  exchange. 

Because  of  the  recent  expansion  of  the 
number  (from  100  to  500)  of  Nasdaq/NM 
securities  that  are  eligible  for  trading  on 
the  CHX,5  the  Exchange  believes  that  a 
more  equitable  balance  is  needed 
between  the  ability  of  the  current 
specialist  firm  in  the  Nasdaq  stock  to 
continue  to  trade  the  stock  after  it  lists 
on  an  exchange  and  other  specialists 
that  desire  to  trade  the  stock.  Thus,  the 
purpose  of  the  proposed  rule  change  is 
to  amend  the  Exchange's  allocation 
policy  in  order  to  achieve  this  equitable 
balance. 

III.  Description  of  Proposal 

As  discussed  in  the  Notice,  the 
proposal  would  amend  Interpretation 
and  Policy  .01  of  Rule  1  of  Article  XXX 
to  provide  new  guidelines  for  the 


M15U.S.C.  78s(b)(2). 

«>  17  CFR  200.30-3(a)(l 2). 

M5U.S.C  788(b)(1). 

*17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  37327 
(June  19, 1996),  61  FR  32870  (June  25,  1996)  (notice 
of  File  No.  SR-CHX-96-15)  ("Notice"). 

*  See  Securities  Exchange  Act  Release  Nos.  24407 
(April  29.  1987),  52  FR  17349  (May  7,  1987)  (order 
approving  proposed  Reporting  Plan  for  National 


Market  System  Securities  traded  on  an  exchange); 
24406  (April  29,  1987),  52  FR  17495  (May  8, 1987) 
(order  granting  Unlisted  Trading  Privileges  ("UTP") 
in  25  issues). 

Prior  to  the  enactment  of  the  UTP  Act  of  1994 
("UTP  Act").  Section  I2(fl  of  the  Act  required 
exchanges  to  apply  to  the  Commission,  and  receive 
Commission  approval  of  the  exchange's  application, 
before  extending  UTP  to  a  particular  security.  When 
an  exchange  "extends  UTP"  to  a  security,  the 
exchange  allows  its  memt>ers  to  trade  the  security 
as  if  it  were  listed  on  the  exchange.  The 
Commission  was  required  to  provide  interested 
parties  with  at  least  ten  days  notice  of  the 
application  and  the  Commission  had  to  determine 
whether  the  extension  of  UTP  to  each  security 
named  met  certain  criteria.  If  so,  the  Commission 
published  an  approval  order  in  the  Federal 
RegistR-.  Accordingly.  Exchange  Interpretation  and 
Policy  .01  of  Rule  1  of  Article  XXX  reflects  this 
statutory  scheme  in  that  it  references  "obtaining" 
UTP  from  the  Commission.  The  UTP  Act,  however, 
removed  the  application,  notice,  and  Commission 
approval  process  from  Section  12(f)  of  the  Act.  For 
this  reason,  as  requested  in  the  Notice,  the 
Commission  again  requests  that  the  Exchange 
submit  a  rule  proposal  that  appropriately  amends 
Exchange  Interpretation  and  Policy  .01  of  Rule  1  to 
reflect  the  current  statutory  scheme. 

In  addition,  the  Commission  noted  in  the  Notice 
that  NASDAQ/NMS  Securities  are  now  known  as 
Nasdaq/NM  Securities.  In  response,  the  Exchange 
submitted  a  rule  proposal  that  amends  all 
appropriate  Exchange  Rules  and  Interpretations  to 
reflect  this  new  terminology.  See  File  Na  SR-QfX- 
96-22  (received  by  the  Commission  on  July  29, 
1996). 

'  See  Securities  Exchange  Act  Release  Nos.  28146 
(Jun.  26,  1990),  55  FR  27917  (July  6,  1990)  (order 
expanding  the  number  of  eligible  securities  to  100); 
36102  (August  14,  1995).  60  FR  43626  (August  22, 
1995)  (order  expanding  the  number  of  eligible 
securities  to  500). 


reassignment  of  Nasdaq/NM  securities 
currently  assigned  to  a  CHX  s{>ecialist 
when  they  tjecome  a  Dual  Trading 
System  Issue.  Under  the  proposed 
policy,  the  500  Nasdaq/NM  stocks  that 
are  eligible  for  trading  on  the  CHX 
would  be  divided  into  two  groups:  the 
100  original  issues  and  the  400  recently 
added  issues, 

1,  100  Original  Issues 

Under  the  proposal,  a  specialist  unit 
that  trades  one  or  more  of  the  original 
100  Nasdaq/NM  issues  would  be 
permitted  to  designate  up  to  five  of 
these  issues  as  "Non-Reassignment 
Issues,"  In  the  event  that  a  Non- 
Reassignment  Issue  became  listed,  i.e.,  a 
Dual  Trading  System  Issue  ,^  CSAE 
under  normal  circumstances  would  not 
post  the  issue  for  reassignment.  Instead, 
the  existing  Nasdaq/NM  specialist  imit 
would  be  permitted  to  continue  to  trade 
the  issue  assuming  the  proposed  co- 
specialist  for  the  issue  is  qualified.  A 
specialist  unit  could  change  the  issues 
it  designates  as  Non-Reassignment 
Issues  no  more  than  once  a  year.  Every 
time  a  Non-Reassignment  Issue  becomes 
a  Dual  Trading  System  Issue,  however, 
the  total  number  of  stocks  that  the 
specialist  unit  can  designate  as  a  Non- 
Reassignment  Issue  is  decremented.  For 
example,  if  two  Non-Reassignment 
Issues  become  Dual  Trading  Issues,  the 
specialist  will  only  be  able  to  designate 
a  total  of  three  issues  as  Non- 
Reassignment  Issues  going  forward. 

For  all  other  Nasdaq/NM  issues  that 
are  part  of  the  initial  100  issues,  a 
specialist  unit  can  nonetheless 
designate  its  interest  to  continue  trading 
the  issue  as  a  Dual  Trading  System 
Issue.  This  designation  can  only  be 
made  at  the  time  that  an  issue  becomes 
a  Dual  Trading  System  Issue  and  can 
only  be  made  for  one  out  of  every  three 
issues  that  the  specialist  unit  trades  that 
becomes  a  Dual  Trading  System  Issue.  If 
this  designation  is  made,  the  CSAE, 
imder  normal  circumstances,  will  not 
post  the  issue  or  initiate  reassignment 
proceedings.  If  a  designation  is  not 
made,  the  CSAE  will  post  the  issue  and 
initiate  reassignment  proceedings.  The 
Sf>ecialist  unit  that  traded  the  issue  will 
not  be  eligible  to  apply  for  the  security 
in  these  proceedings.  Finally,  if  the 
specialist  unit  does  not  make  this 
designation  for  any  of  three  consecutive 
issues  that  become  Dual  Trading  System 


*  According  to  the  Exchange,  Dual  Trading 
System  Issues  are  issues  that  are  traded  on  the  CHX 
and  listed  on  either  the  New  York  Stock  Exchange 
or  American  Stock  Exchange.  Telephone 
conversation  on  June  5, 1996  between  David  T. 
Rusoff,  Attorney,  Foley  &  Lardner,  and  George  A. 
Villasana,  Attorney,  Division  of  Market  Regulation, 
SEC 
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Issues,  he  or  she  cannot  carry  forward 
the  unused  designation. 

2.  Other  Nasdaq/NM  Securities 

Under  the  proposal,  if  a  Nasdaq/NM 
security  that  is  not  part  of  the  original 
100  issues  becomes  a  Dual  Trading 
System  Issue  within  one  year  of  the  date 
that  the  spet^iaiist  began  trading  the 
security,  the  security  will  be  posted  and 
the  CSAE  will  initiate  a  reassignment 
proceeding  for  the  security.  If  a  Nasdaq/ 
NM  security  that  is  not  part  of  the 
original  100  issues  becomes  a  Dual 
Trading  System  Issue  more  than  one 
year  after  the  date  that  the  specialist 
began  trading  the  security,  a  specialist     " 
unit  that  trades  that  security  would  be 
permitted  to  designate  20%  of  the 
Nasdaq/NM  securities  assigned  to  that 
specialist  unit  (excluding  the  original 
100  Nasdaq/NM  securities)  as  Non- 
Reassignment  Issues  every  year.  A 
specialist  unit  could  change  the  issues 
it  designates  as  Non-Reassignment 
Issues  no  more  than  once  a  year. 

For  all  other  Nasdaq/NM  securities, 
the  specialist  can  designate  its  interest 
to  continue  trading  the  issue  as  a  Dual 
Trading  System  issue.  As  is  the  case  for 
the  100  original  issues,  this  designation 
can  also  only  be  made  at  the  time  an 
issue  becomes  a  Dual  Trading  System 
Issue  and  can  also  only  be  made  for  one 
out  of  every  three  issues  that  the 
specialist  unit  trades  that  becomes  a 
Dual  Trading  System  Issue.  This 
designation  will  operate  in  the  same 
manner  as  the  similar  designation 
described  above  for  the  original  100 
issues. 

Finally,  this  proposed  rule  change 
does  not  limit  or  modify  the  authority 
of  the  CSAE  granted  to  the  CSAE  under 
any  other  provision  of  Rule  1  of  Article 
XXX 

I\ .  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  for  the  reasons  set  forth 
below. 


In  1987,  when  the  Commission 
approved  on  a  pilot  basis  the  trading  of 
Nasdaq/NM  securities  on  the  CHX,  the 
CSAE  established  guidelines  for  the 
assignment  of  Nasdaq/NM  stocks.  These 
guidelines  required  a  firm  interested  in 
trading  these  stocks  to  assign  a  separate 
co-specialist  that  only  trades  Nasdaq/ 
NM  stocks.  As  a  result,  only  a  limited 
number  of  firms  received  allocations  of 
Nasdaq/NM  stocks.  To  achieve  a  more 
equitable  allocation  of  these  securities, 
the  CSAE  determined  that  once  a 
Nasdaq/NM  issue  became  listed  on  an 
exchange,  the  CSAE  would  post  the 
issue  for  reassignment.  As  a  result, 
specialist  units  that  were  originally 
allocated  Nasdaq/NM  secxuities  may  not 
be  allocated  that  security  despite  their 
investment  of  capital,  time,  and  effort  to 
make  a  market  in  the  security. 

The  Commission  notes  that  specialists 
play  a  crucial  role  in  providing  stability, 
liquidity  and  continuity  to  the  trading  of 
securities.  Among  the  obligations 
imposed  upon  specialists  by  the  Act  and 
the  rules  thereunder,  is  the  maintenance 
of  fair  and  orderly  markets  in  their 
designated  securities.  To  ensure  that 
specialists  fulfill  these  obligations,  it  is 
important  that  securities  be  allocated  in 
an  equitable  and  fair  manner  and  that 
all  speciaUsts  have  a  fair  opportunity  for 
allocations  based  on  established  criteria 
and  procedures.  The  Commission 
believes  that  the  proposed  rule  is 
consistent  with  the  specialists' 
obligations  and  provides  for  the 
allocation  of  securities  in  an  equitable 
and  fair  manner. 

Specifically,  the  Commission  agrees 
with  the  CHX  that  it  is  important  to 
balance  the  interests  of  competition  for 
the  allocation  of  Nasdaq/NM  issues  that 
become  listed,  with  providing 
incentives  to  specialists  to  continue  to 
expend  capital,  time,  and  effort  to  make 
a  market  in  that  Nasdaq/NM  security 
before  it  becomes  listed.  The 
Commission  believes,  therefore,  that  it 
is  not  unreasonable  for  a  specialist  who 
has  been  allocated  a  security  for  more 
than  one  year  to  be  able  to  designate  it 
as  a  Non-Reassignment  Issue  subject  to 
certain  limitations.  Moreover,  it  is  not 
unreasonable  for  a  specialist  who  has 
been  allocated  a  security  for  more  than 
one  year  also  to  designate  its  interest  to 
continue  trading  issues  as  a  Dual 
Trading  System  Issue  subject  to  certain 
conditions. 

V.  Conclusion  ^_ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.a  that  the 


proposed  rule  change  (SR-CHX-96-15) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv,'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  96-20576  Filed  8-12-96;  8:45  am] 
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[Release  No.  34-37254;  File  No.  SR-PHLX- 
96-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Extending  the  Pilot  Program  for  Equity 
and  Index  Option  Specialist  Enhanced 
Parity  Split  Participants 

August  5. 1996. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
July  22,  1996,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  C'Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  extend  until 
August  26,  1997,  the  Exchange's 
enhanced  parity  participation 
("Enhanced  Parity  Split")  pilot  program 
for  equity  and  index  option  specialists 
("Pilot  Program").  Revisions  to 
Exchange  Rule  1014(g)(ii)  and  its 
corollary  Option  Floor  Procedure 
Advice  B-6  ("Advice  B-6")  are 
proposed  only  to  change  the  expiration 
date  of  the  Pilot  Program.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  PHLX,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizatidn  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


'  15  U.S.C.  78f(b). 


» 15  U.S.C.  78s(b)(2). 


9  17.CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
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the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  26, 1994,  the  Commission 
approved,  as  a  one-year  pilot  program, 
the  Exchange's  proposal  to  adopt  an 
enhanced  specialist  participation  in 
parity  equity  option  trades.^  On 
November  30, 1994,  the  Commission 
approved  the  Exchange's  request  to 
expand  the  Enhanced  Parity  Split  to 
include  index  option  specialists  as  well 
as  equity  option  specialists.'  The 
Enhanced  Parity  Split  was  again 
amended  on  March  1, 1995  to  modify 
the  Pilot  Program  with  respect  to 
situations  where  less  than  three 
controlled  accounts  "  are  on  parity  with 
the  specialist.^  At  the  termination  of  the 
first  year  of  the  pilot,  the  Exchange 
determined  to  renew  the  pilot  for  an 
additional  year  and  that  renewal  expires 
on  August  26,  1996.^ 

The  program  works  as  follows:  When 
an  equity  or  index  option  specialist  is 
on  parity  with  one  controlled  account 
and  the  order  is  for  more  than  five 
contracts,  the  specialist  will  receive  60 
percent  of  the  contracts  and  the 
controlled  account  will  receive  40 
percent.  When  the  specialist  is  on  parity 
with  two  controlled  accounts  and  the 
order  is  for  more  than  five  contracts,  the 
specialist  will  receive  40  percent  of  the 
contracts  and  each  controlled  account 
will  receive  30  percent.  When  the 
specialist  is  on  parity  with  three  or  more 
controlled  accounts  and  the  order  is  for 
more  than  five  contracts,  the  specialist 
will  be  counted  as  two  crowd 
participants  when  dividing  up  the 
contracts.  In  any  of  these  situations,  if 
a  customer  is  on  parity,  he  will  not  be 


2  Securities  Exchange  Act  Release  No.  34606 
(Aug.  26,  1994).  59  FR  45741  (Sept.  2.  1994)  (order 
approving  File  No.  SR-PHLX-94-12). 

^  Securities  Exchange  Act  Release  No.  35028 
(Nov.  30. 1994).  59  FR  45741  (Dec  7, 19941  (notice 
of  Tiling  and  immediate  effectiveness  of  File  No. 
SR-PHLX-94-57). 

<  A  controlled  account  is  defined  as  "any  account 
controlled  by  or  under  common  control  writh  a 
member  broker-dealer."  Customer  accounts,  which 
include  discretionary  accounts,  are  deHned  as  all 
accounts  other  than  controlled  accounts  and 
specialist  accounts.  See  Exchange  Rule  1014(g). 

'  Securities  Exchange  Act  Release  No.  35429 
(Mar.  1.  1995).  60  FR  12802  (Mar.  8, 1995)  (order 
approving  File  No.  SR-PHLX-94-59). 

8  Securities  Exchange  Act  Release  No.  36122 
(Aug.  18, 1995),  60  FR  44530  (Aug.  28. 1995)  (notice 
of  filing  and  immediate  effectiveness  of  File  No. 
SR-PHLX-95-54). 


disadvantaged  by  receiving  a  lesser 
allotment  than  any  other  crowd 
participant,  including  the  specialist. 

This  enhanced  split  is  not  applicable 
to  all  equity  and  index  options  traded 
on  the  Exchange.  It  is  only  applicable  to 
50%  of  each  specialist  unit's  issues 
listed  as  of  the  renewal  date  of  the  pilot 
each  year  and  all  option  classes  listed 
after,  that  date.  The  Exchange  also  has  a 
different  enhanced  split  program  in 
place  for  "new"  option  specialist  units 
trading  newly  listed  options  classes 
where  the  speciaUst  is  on  parity  with 
two  or  more  registered  options  traders 
("ROTs").^  That  program  was  approved 
on  a  permanent  basis  and,  therefore,  is 
not  included  in  the  subject  of  this  filing. 

Accordingly,  the  PHLX  requests  that 
the  two-for-one  specialist  enhanced 
parity  split  pilot  be  extended  until 
August  26, 1997. 

In  the  Commission's  most  recent 
Approval  Order,*  it  was  noted  that  prior 
to  granting  another  extension  or 
permanent  approval  of  the  pilot 
program,  the  Commission  would  require 
the  Exchange  to  submit  a  report 
("Report")  discussing:  (1)  Whether  the 
Pilot  Program  has  generated  any 
evidence  of  any  adverse  effect  on 
competition  or  investors,  in  particular, 
or  the  market  for  equity  or  index 
options,  in  general;  (2)  whether  the 
Exchange  has  received  any  complaints, 
either  written  or  otherwise,  concerning 
the  operation  of  the  Pilot  Program;  and 
(3)  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inquiries  concerning 
the  operation  of  the  Pilot  Program,  as 
well  as  the  outcome  of  any  such  matter. 
The  statements  of  the  Exchange,  as 
reflected  below,  constitute  the  Report. 

As  to  the  issue  of  competition,  the 
Exchange  found  that  the  split  as 
originally  proposed  was  overly 
burdensome  when  only  one  or  two 
controlled  accounts  were  on  parity  with 
the  specialist,  so  the  rule  was  amended 
in  March  of  1995  in  order  to  make  the 
split  more  equitable  in  those  situations.^ 
Subsequently,  the  Exchange  established 
a  subcommittee  composed  of  four 
specialists,  four  ROTs,  and  one  floor 
broker  who  represents  customers.  The 
subcommittee  met  twice  recently  to 
analyze  the  program  and  its  effect  on 
competition,  investors  and  the  market  in 
general.  The  members  of  the 
subcommittee  which  represent  all  of  the 
different  interests  on  the  trading  floor 


and  in  the  market,  discussed  the 
operation  of  the  program  and  concluded 
that  there  was  no  evidence  of  any 
adverse  effects  on  competition  or 
investors  or  the  market  for  equity  or 
index  options. 

As  to  the  second  issue,  the  provision 
requiring  the  specialist  to  assure  that  the 
customer  is  not  disadvantaged  has  been 
strictly  enforced  without  incident  and 
the  Exchange  has  not  received  any 
complaints  either  orally  or  in  writing 
from  investors  regarding  inequitable 
splits  or  the  program  in  general.'" 

Finally,  as  to  tne  third  point,  the 
Exchange  took  one  disciplinary  case 
against  an  equity  option  specialist  for 
making  an  inequitable  split  among 
himself  and  the  ROTs  in  the  crowd  this 
year."  In  that  instance,  the  specialist 
was  censured  and  suspended  for  one 
week  as  part  of  a  settlement  The 
specialist  has  since  left  the  Exchange. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  '^ 
in  general  and  in  particular,  with 
Section  6(b)(5), '*  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest.  Specifically,  the  proposal 
balances  the  competing  interests  of 
specialists  and  rnarket  makers  while 
assisting  the  specialist  in  making  tight 
and  liquid  markets  in  its  assigned  issues 
and  protects  the  public  interest  by 
requiring  quarterly  reviews  and  assuring 
that  the  customers'  participation  is 
never  disadvantaged  by  the  enhanced 
split. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 


'  Securities  Exchange  Act  Release  No.  34109  (May 
25. 1994).  59  FR  28570  (June  2,  1994)  (order 
approving  File  No.  SR-PHLX-93-29). 

"Release  No.  34-36122,  supra  note  6,  n.14. 

•  Release  No.  34-35429,  supra  note  5.      , 


"•According  to  the  Exchange,  its  Matched  Order 
Ticket  System  requires  trade  participants  to  submit 
matched  tickets  to  the  appropriate  person  at  the 
specialist  post  immediately  upon  effecting  a 
transaction  in  order  to  assure,  among  other  things, 
that  the  party  agrees  with  each  contra-party's  claim 
as  to  his  or  her  level  of  participation.  Telephone 
conversation  on  August  2.  1996  between  Michelle 
R.  Weisbaum.  Vice  President  and  Associate  General 
Counsel.  PHIX  and  George  A.  Villasana.  Attorney. 
Division  of  Market  Regulation.  SEC. 

"Enforcement  No.  95-12.  Business  Conduct 
Committee.  PHLX. 

'M5U.S.C.  7Bf(b). 

"15  U.S.C.  78f[b)(5). 
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IS  not  necessary  or  appropriate  in 
furtiierance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchan^e  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (ll  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  [uly  22,  1996,  the  date  on  which 
it  was  filed,  and  the  Exchange  provided 
the  Commission  with  written  notice  of 
Its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
.■\ct  and  Rule  19b-4(e)(6)  thereunder.** 

The  Commission  finds  that  the 
proposal  IS  consistent  with  the 
protection  of  investors  and  the  public 
mterest  and  therefore  had  determined  to 
make  the  proposed  rule  change 
operative  as  of  .August  27.  1996.  The 
Commission  notes  that,  according  to  the 
Report  submitted  by  the  Exchange,  no 
evidence  exists  of  any  adverse  effects  on 
competition  or  investors  or  the  market 
for  equity  or  index  options,  and  no  oral 
or  written  complaints  have  been 
received  by  the  Exchange  regarding 
inequitable  splits  or  the  Pilot  Program  in 
general.  .As  a  result,  the  Commission 
believes  that  extending  the  Pilot 
Program  for  one  year,  until  August  26, 
1997,  is  appropriate  and  consistent  with 
the  .Act. 15 

.\t  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  or  investors. 


UMI 


•l-CFR240.19b-4(e)(6). 

"The  Commission  notes  that  in  connection  with 
any  future  request  by  the  Exchange  for  the 
Commission  to  either  further  extend  or  permanently 
approve  the  Pilot  Program,  the  Exchange  will  be 
required  to  submit  a  report  discussing  (1)  whether 
the  Pilot  Program  has  generated  any  evidence  of  any 
adverse  effect  on  competition  or  investors,  in 
(jarticular.  or  the  market  for  equity  or  index  options. 
in  general.  (2)  whether  the  Exchange  has  received 
any  complaints,  either  written  or  otherwise, 
concerning  the  operation  of  the  Pilot  Program,  and 
(3)  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or  commenced  any 
investigations,  examinations,  or  inquiries 
concerning  the  operation  of  the  Pilot  Program,  as 
well  as  the  outcome  of  any  such  tnatter. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Philadelphia  Stock 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-PHLX-96-29  and  should 
be  submitted  by  September  3, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  9&-20575  Filed  8-12-96;  8:45  am) 

BiUMO  COOC  8010-41-M 


DEOARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  96-039] 

Chemical  Transportation  Advisory 
Committee 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Prevention  Through  People  (PTP)  and 
Hazardous  Substance  Response  Plans 
(HSRP)  Subcommittees  will  meet  to . 
discuss  various  issues  relating  to  the 
marine  transportation  of  hazardous 
materials  in  bulk.  All  meetings  are  open 
to  the  public. 

DATES:  The  meeting  of  CTAC  will  be 
held  on  Friday,  September  6, 1996,  from 
9:30  a.m.  to  3  p.m.  The  meeting  of  the 
PTP  and  HSRP  Subcommittees  will  be 


'» 17  CFR  20O.3O-3(a)(12). 


held  on  Thursday,  September  5,  1996, 
from  9:30  a.m.  to  3  p.m.  Written 
material  and  request  to  make  oral 
presentation  should  reach  the  Coast 
Guard  on  or  before  .'Kugust  26,  1996, 
ADDRESSES:  The  CTAC  meeting  will  be 
held  m  room  2415,  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington,  DC.  The  PTP 
Subcommittee  meeting  will  be  held  in 
room  1103  at  the  same  address.  The 
HSRP  Subcommittee  meeting  will  be 
held  in  room  1303  at  the  same  address. 
Written  material  and  requests  to  make 
oral  presentations  should  be  sent  to 
Commander  Kevin  S,  Cook, 
Commandant  {G-MSO-3),  U,S.  Coast 
Guard  Headquarte.rs,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Kevin  S.  Cook,  Executive 
Director  of  CTAC,  or  Lieutenant  J.J, 
Plunkett,  Assistant  to  the  Executive 
Director,  telephone  (202)  267-0087,  fax 
(202)  267-4,570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U  S.C,  App,  2. 

Agendas  of  Meetings 

Chemical  Transportation  Advisory 
Committee  (CTAC).  The  agenda 
includes  the  following: 

(1)  Progress  report  from  the 
Prevention  through  People  (PTP) 
Subcommittee. 

(2)  Progress  report  from  the  ad-hoc  46 
CFR  Part  152  Subcommittee. 

(3)  Final  report  from  the  Hazardous 
Substance  Response  Plan  (HSRP) 
Subcommittee. 

(4)  Discuss  CTAC's  continuing 
involvement  in  HSRP  regulatory 
development. 

{5j  Discuss  proposal  to  form  a 
Subcommittee  for  revision  of  the  vapor 
control  system  regulations. 

(6)  Presentation  of  confined  space 
entry  training  video. 

(7)  Overview  of  the  Chemical 
■  Distribution  Institute  (GDI) — an 

international  chemical  and  liquefied  gas 
carrier  inspection  service  and  database. 

Prevention  through  People  (PTP) 
Subcommittee.  The  agenda  includes  the 
following: 

(1)  Presentation  of  each  subcommittee 
member's  work  and  plans  for  the  future. 

(2)  Review  and  discuss  the  work 
completed  by  each  member. 

Hazardous  Substance  Response  Plan 
(HSRPj  Subcommittee.  The  agenda 
includes  the  following: 

(1)  Presentation  of  the  final  report. 

(2)  Discuss  CTAC's  continuing 
involvement  in  HSRP  regulatory 
development. 
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Procedural 

All  meetings  are  open  to  the  public. 
At  the  Chairperson's  discretion, 
members  of  the  public  may  make  oral 
presentations  dunng  the  meetings. 
Persons  wishing  to  maJ<,e  oral 
presentations  at  the  meeting  should 
notify  the  Executive  Director  no  later 
than  August  26.  1996  Written  material 
for  distribution  at  the  meeting  should 
reach  the  Coast  Guard  no  later  than 
August  26,  1996.  If  a  person  submitting 
material  would  like  a  copy  distributed 
to  each  member  of  the  committee  or 
subcommittee  m  advance  of  the 
meetings,  that  person  should  submit  25 
copies  to  the  Executive  Director  no  later 
than  August  19.  1996. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meeting,  contact  Lieutenant  Plimkett  as 
soon  as  possible. 

Dated:  August  5. 1996. 
Joasph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc  96-20S24  Filed  8-12-96;  8:45  am] 

BILUNG  CODE  4910-14-M 


National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 

Meeting 

agency;  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  suggestions  for  topics  to 
be  presented  by  the  agency. 
DATES  AND  TIMES:  The  National  Highway 
Traffic  Safet\  .administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  11, 
1996,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m.  The  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  August  22,  1996. 
Questions  may  be  submitted  in  advance 
regarding  the  agency's  research  and 
development  projects.  They  must  be 
submitted  in  writing  by  August  29, 
1996,  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  August  29  date  will  be 
answered  at  the  meeting  in  the 
d4Pt:ussion  period.  The  individual, 


group,  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
August  29  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tysons  Wesipark  Hotel,  8401 
Westpark  Drive,  McLean,  Virginia 
22102.  Suggestions  for  specific  R&D 
topics  as  described  below  and  questions 
for  the  September  11,  1996,  meeting 
relating  to  the  agency's  research  and 
development  programs  should  be 
submitted  to  the  Office  of  the  Associate 
Administrator  for  Research  and 
Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Room  6206,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  The  fax  number 
is  202-366-59:^0 
SUPPLEMENTARY  INFORMATION:  NHTSA 

intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
public  meetings.  The  series  started  in 
April  1993.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 
This  fourteenth  meeting  in  the  series 
wrill  be  held  on  September  11,  1996. 
NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics  to  be  presented,  NHTSA  will  base 
its  decisions  about  the  agenda,  in  part, 
on  the  suggestions  it  receives  by  close 
of  business  at  4:15  p.m.  on  August  22, 
1996.  Before  the  meeting,  it  will  publish 
a  notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  The  agenda  can  also  be 
obtained  by  calling  or  faxing  the 
information  numbers  listed  elsewhere  in 
this  notice.  NHTSA  asks  that  the 
suggestions  be  limited  to  six,  in  priority 
order,  so  that  the  presentations  at  the 
September  11  R&D  meeting  can  be  most 
useful  to  the  audience.  Specific  R&D 
topics  are  listed  below.  Many  of  these 
topics  have  been  discussed  at  previous 
meetings.  Suggestions  for  agenda  topics 
are  not  restricted  to  this  listing,  and 
interested  parties  are  invited  to  suggest 
other  R&D  topics  of  specific  interest  to 
their  organizations. 
Specific  R&D  topic  is: 
On-Hne  tracking  system  for  NHTSA 's 
research  projects. 
Specific  Crashworthiness  R&D  topiqs 
are: 
Air  bag  assessment  research, 
Improved  firontal  crash  protection 
(program  status,  problem 
identification,  offset  testing), 
Advanced  glazing  research. 
Vehicle  aggressivity  and  fleet 


compatibility, 
Upgrade  side  crash  protecticm. 
Upgrade  seat  and  occupant  restraint 

systems. 
Child  safety  research  (ISOFIX), 
Child  restraint/air  bag  interaction 

(CRABI)  diunmy  testing. 
Truck  crashworthiness/occupant 

protection, 
Highway  traffic  injury  studies. 
Head  and  neck  injury  research. 
Lower  extremity  injury  research. 
Thorax  injury  research, 
Human  injury  simulation  and 

analysis. 
Refinements  to  the  Hybrid  in  dummy, 

and 
Advanced  frontal  test  dummy. 
Specific  Crash  Avoidance  R&D  topics 

are: 
Strategic  plan  for  NHTSA's  IntelUgent 

Transportation  Systems  (ITS) 

program  for  1997-2002, 
Estimation  of  safety  benefits  for  ITS 

collision  avoidance  systems. 
Truck  tire  traction. 
Portable  data  acquisition  system  for 

crash  avoidance  research 

(DASCAR), 
Systems  to  enhance  EMS  response 

(automatic  collision  notification). 
Crash  causal  analysis, 
Himian  factors  guidelines  for  crash 

avoidance  warning  devices. 
Longer  combination  vehicle  safety. 
Drowsy  driver  monitoring, 
Driver  workload  assessment, 
Pedestrian  detection  devices  for 

school  bus  safety. 
Preliminary  rearend  collision 

avoidance  system  guidelines, 
Preliminary  road  departure  collision 

avoidance  system  guidelines. 
Preliminary  intersection  coUision 

avoidance  system  guidelines,  and 
Preliminary  lane  change/merge 

coUision  avoidance  system 

guidelines. 
National  Center  for  Statistics  and 

Analysis  (NCSA)  topics  are: 
Status  of  National  Accident  Sampling 

System  (NASS),  including 

implementation  of  electronic  data 

collection  and  changes  in  sampling, 
NCSA  information  services,  including 

electronic  access  to  collected 

information,  and 
Special  crash  investigation  studies  of 

air  bag  cases. 
Separately,  questions  regarding 
research  projects  that  have  been 
submitted  in  writing  not  later  than  close 
of  business  on  August  29,  1996,  will  be 
answered.  A  transcript  of  the  meeting, 
copies  of  materials  handed  out  at  the 
meeting,  and  copies  of  the  suggestions 
offered  by  commenters  will  be  available 
for  public  inspection  in  the  NHTSA's 


42084 


Federal  Register  /  Vol.  61, 


Na  157 


/  Tuesday,  August  13,  1996  /  Notices 


Technical  Reference  Division,  Room 
5108.  400  Seventh  St..  SW,  Washington. 
DC  20590  Copies  of  the  transcript  will 
then  be  available  at  10  cents  a  page, 
upon  request  to  NHTSA's  Technical 
Reference  Division.  The  Technical 
Reference  Division  is  open  to  the  public 
from  9:30  am  to  4:00  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
Researtii  and  Development  Prxigrams 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
lanKuage  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs),  readers, 
taped  texts,  braille  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  Gibbons  on 
202-366-4862  bv  close  of  business 
September  4.  199ft 

FOfl  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons.  Staff  .\ssi,stant,  Office  of 
Research  and  Development.  400 
Se\enth  Street.  SW,  Washington,  DC 
20590  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 

Issued:  .August  9.  1996. 
Williain  A.  Boehly. 

Associate  Administrator  for  Research  and 

Df^fiopment. 

FR  LXx  46-20627  Filed  8-12-96;  8:45  ami 

SILUNG  COM  4910-69-P 


Surtac«  Transportation  Board ' 
[STB  Finance  Docket  No.  33006] 

Berlin  Mills  Railway,  Inc.— Acquisition 
Exemption — New  Hampshire  and 
Vermont  Railroad,  Inc 

Berlin  Mills  Railway.  Inc.  (BMS),  a 
Class  ni  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  from  the  New  Hampshire  and 
Vennont  Railroad,  Inc.,  5.5  miles  of  rail 
line  located  between  Milepost  154.6,  at 
Berlin,  NH.  and  Milepost  149,1.  at 
Gorham,  NH.  BMS  will  operate  the 
property. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  August  5, 
1996 

!f  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
sa,  109  Stal.  803.  which  was  enacted  on  December 
29.  1995.  and  took  efTect  on  lanuary  1.  1996. 
abolished  the  Interstate  Commerce  Commission  and 
transferred  certain  functions  to  the  Surface 
Transportation  Board  (Board).  This  notice  relates  to 
functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  10902. 


An  original  and  10  copies  of  ail 
pleadings,  referring  to  STB  Finance 
Docket  No.  33006,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N,W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Kelvin  }.  Dowd,  Esq.,  Slover  & 
Loftus,  1224  Seventeenth  Street,  N.W., 
Washington.  DC  20036.  Telephone: 
(202) 347-7170. 

Decided:  August  1. 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-20581  Filed  8-12-96;  8:45  am] 

BILUNO  CODE  4»15-0IM> 


Surface  Transportation  Board ' 

[STB  Finance  Docket  No,  33001J 

Fort  Wortti  and  Western  Railroad 
Company     Acquisition  Exemption — 
Line  of  The  Atchison  Topeka  and 
Santa  Fe  Railway  Company 

Fort  Worth  and  Western  Railroad 
Company  (FWWR).  a  Class  III  rail 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  a  rail 
line  of  The  Atchison,  Toj>eka  and  Santa 
Fe  Railway  Company  extending  from 
Milepost  0.82,  at  Belt  Junction,  to 
Milepost  1.29,  a  distance  of 
approximately  0.47  miles,  in  the  City  of 
Fort  Worth,  Tarrant  County,  TX.  FWWR 
will  operate  the  property. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  July  31, 1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33001,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Kevin  M.  Sheys,  Oppenheimer  Wolff 
&  Donnelly,  1020  Nineteenth  Street, 
N.W.,  Suite  400,  Washington,  DC  20036. 
Telephone:  (202)  293-6300. 


UMI 


'  The  ICC  Termination  Act  of  1995.  Pub.  L  104- 
S8, 109  Stat.  803,  which  was  enacted  on  December 
29. 1995,  and  tooli  effect  on  January  1, 1996, 
abolished  the  Interstate  Commerce  Commission  and 
transferred  certain  functions  to  the  Surface 
Transportation  Board  (Board).  This  notice  relates  to 
functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C  10902. 


Decided;  August  1.  1996. 

By  the  Board.  David  M  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A,  WiUiain.s, 
Secretary. 

(FR  Doc  9f>-20580  Filed  8-12-96:  8:45  am) 
BILUNG  COOC  4915-00-P 

Surface  Transportation  Board^ 
[STB  Finance  Docket  No.  33012] 

Warren  &  Trumbull  Railroad 
Company — Acquisition  Exemption — 
Lines  of  Consolidated  Rail  Corporation 

Warren  &  Trumbull  Railroad 
Company  (WTRC),  a  Class  III  rail 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  from 
Consolidated  Rail  Corporation  (Conrail) 
12.9  miles  of  rail  line  (Lordstown 
Cluster  Lines)  in  the  State  of  Ohio 
between  Milepost  15.5  and  Milepost 
17.3.  in  North  Warren;  between 
Milepost  17.3,  in  Warren,  and  Milepost 
20.0,  in  North  Warren:  between 
Milepost  57.0,  at  Deforest,  and  Milepost 
58  5.  at  Niles;  between  Milepost  62.1,  at 
Niies.  and  Milepost  66.4,  at 
Youngstown;  between  Milepost  0.0,  at 
Brier  Hill,  and  Milepost  0  7,  at 
Leadvilie:  and  between  Milepost  4.1,  at 
Ohio  Works  Junction,  and  Milepost  6.0, 
at  Girard.  In  addition.  WTRC  will 
acquire  incidental  trackage  rights  to 
operate  over  the  Conrail  line  between 
YoungstowTi  and  Warren.  OH.  for  the     - 
purpose  of  connecting  operations  over 
the  Lordstown  Cluster  Lines  and 
between  these  lines  and  W'TRC's 
existing  lines,  and  facilitating  an 
interchange  with  Conrail  at  its  Haseiton 
Yard.  WTRC  will  operate  the  property. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  August  2, 
1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  refernng  to  STB  Finance 
Docket  No,  33012,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Constitution  .\venue.  .NVV.. 
Washington.  DC  20423.  In  addition,  a 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88, 109  Stat.  803.  which  wa*  enacted  on  December 
29,  1995,  and  took  effect  on  January  1 ,  1996, 
abolished  the  Interstate  Commerce  Commission  and 
transferred  certain  functions  to  the  Surface 
Transportation  Board  (Board).  This  notice  relates  to 
functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  10902.  ^ 
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copy  of  each  pleading  must  be  served 
on:  Kelvin  J.  Dowd.  Esq.,  Slover  & 
Loftus.  1224  Seventeenth  Street.  N.W., 
Washington.  IX  20036.  Telephone: 
(202)  347-7170. 

Etecided:  August  5, 1996. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc  96-20579  Filed  8-12-96;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

fTreasury  Order  Number  '03-01] 

Delegation  of  Auttionty  to  the  Undef 
Secretary  (Domestic  Fmance)  To  Serve 
as  the  Chairperson  ot  the  Thntt 
Depositor  Protection  Oversight  Board 

August  6, 1996. 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C.  321(b) 
and  section  2lA(a)(9)  of  the  Federal 
Home  Loan  Bank  Act  {"the  Act")  (12 
U.S.C.  1441a(a)(9)),  I  hereby  delegate  to 
the  Under  Secretary  (Domestic  Finance) 
the  authority  of  the  Secretary  of  the 
Treasury  under  sections  21A  and  21B  of 
the  Act  (12  U.S.C.  1441a  and  1441b)  to: 

a.  Serve  as  the  Chairperson  of  the 
Thrift  E)epositor  Protection  Oversight 
Board,  except  as  may  be  prohibited  by 
statute;  and 

b.  Exercise  any  right  or  power,  make 
any  finding  or  determination,  or 
perform  any  duty  or  obligation  which 
the  Secretary  of  the  Treasury  is 
authorized  to  exercise,  make,  or  perform 
under  sections  21 A  and  21B  of  the  Act. 
except  as  may  be  prohibited  by  statute. 

2.  The  authority  delegated  herein  may 
be  redelegated  in  writing  to  an  official 
of  the  Department  who  has  been 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate. 
Robert  E.  Rubin, 

Secretary  of  the  Treasury. 

(FR  Doc  96-20550  Filed  8-12-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  ot  the 
Currency 

Office  of  Thf-ift  Supervision 
FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Proposed  Collection    Co'^'^ent 
Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Office  of  Thrift 
Supervision  (OTS),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  E)eposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  OCC.  OTS,  Board,  and 

FOIL  (Agencies)  as  part  of  their 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invite  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Currently,  the  Agencies  are 
soliciting  comments  concerning  a  group 
of  information  collections  concerning 
certain  corporate  changes.  The 
information  collections  are  titled: 
Interagency  Notice  of  Change  in  Control, 
Interagency  Notice  of  Change  in  Director 
and  Senior  Executive  Officer,  and 
Interagency  Biographical  and  Financial 
Report.  In  the  case  of  the  OCC,  these 
collections  are  a  part  of  the 
Comptroller's  Corporate  Manual. 
DATES:  Written  comments  should  be 
submitted  by  October  15,  1996. 
ADDRESSES:  Direct  written  comments  as 
follows: 

OCC:  Communications  Division, 
Attention:  1557-0014,  Third  Floor. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274.  or  by 
electronic  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 

OTS:  Dissemination  Branch,  Records 
Management  and  Information  PoUcy. 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW,  Washington,  DC  20552, 
Attention:  1550-0032.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street,  NW,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  (202) 
906-7755.  Comments  over  25  pages  in 
length  should  be  sent  to  Fax  (202)  906- 
6956.  Comments  will  be  available  for 


inspection  at  1700  G  Street,  NW,  from 
9:00  until  4:00  p.m.  on  business  days. 

Board:  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW,  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  tlie 
security  control  room  are  accessible 
ftt)m  the  coiulyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m..  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  Desk  Officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FDIC:  Jerry  Langley,  Executive 
Secretary,  Attention:  Room  F-402, 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street,  NW,  Washington,  DC 
20429.  Comments  may  be  hand- 
deUvered  to  Room  F-402, 1776  F  Street, 
NW,  Washington,  DC  20429  on  business 
days  between  8:30  a.m.  and  5:00  p.m. 
[FAX  number  (202)  898-3838;  Internet 
address:  COMMENTS@FDIC.GOV]. 
Conmients  will  be  available  for 
inspection  and  photocopying  in  Room 
7118.  550  17th  Street.  NW.  Washington. 
DC  20429,  between  9:00  a.m.  and  4:30 
p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  collection  may  be  obtained 
by  contacting: 

OCC:  Jessie  Gates  or  Dionne  Walsh, 
(202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0014),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

OTS:  Scott  Ciardi,  Financial  Analyst, 
Corporate  Activities,  (202)  906-6960,  or 
Frances  C.  Augello,  Senior  Counsel, 
Business  Transactions  Division,  (202) 
906-6151,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW,  Washington,  DC 
20552.  Copies  of  the  forms  with 
instructions  are  aveiilable  for  inspection 
at  1700  G  Street,  NW,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days  or  from 
PubliFax,  OTS'  Fax-on-Demand  system, 
at  (202)  906-5660. 

Board:  Mary  M.  McLaughhn,  Federal 
Reserve  Board  Clearance  Officer,  (202) 
452-3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
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DC  20551,  For  the  hearing  impaired 
only.  Telecommunications  Device  for 
the  Deaf  (TDD),  contact  Dorothea 
Thompson.  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 

FDIC:  Steven  F.  Hanfl.  FDIC  Clearance 
Officer,  (202)  898-3907.  Office  of  the 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation.  550  17th  Street, 
\\V  \V.ishinkjton,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

Title:  Interagency  Notice  of  Change  in 
Control,  Interagency  Notice  of  Change  in 
Director  or  Senior  Executive  Officer, 
and  Interagency  Biographical  and 
Financial  Report. 

OCC's  Title:  Comptroller's  Corporate 
Manual.  The  specific  portions  of  the 
Comptroller's  Corporate  Manual 
covered  by  this  notice  are  those  that 
pertain  to  the  Notice  of  Change  in 
Control.  Notice  of  Change  in  Director 
and  Senior  Executive  Officer,  and 
Biographical  and  Financial  Report,  each 
of  which  will  become  interagency 
forms. 

OMB  Number 

OCC.  1557-0014 

GTS  Change  in  Control.  1550-0032; 
Change  in  Director  or  Senior  Executive 
Officer  15,50-0047;  Biographical  and 
Financial  Report.  1550-0005. 1550- 
0015    1550-0032,  1550-0047. 
Board:  7100-0134 

FDIC:  Change  in  Control.  3064-0019; 
Change  in  Director  or  Senior  Executive 
Officer,  1064-0097;  Biographical  and 
Financial  Rep>ort,  3064-0006. 

Form  Number 

OCC  None 

OTS  Notice  of  Change  in  Control  of 
\n  Insured  .A.ssociation  or  Savings  and 
Loan  Holding  Company,  Form  1622; 
Change  m  Director  or  Senior  Executive 
Officer  Fomi  1624;  Biographical  and 
Finanaal  Report,  Form  1623. 

Board:  Interagency  Notice  of  Change 
in  Bank  Control   FR  2081a;  Interagency 
Notice  of  Change  in  Director  and  Senior 
Executive  Officer,  FR  2081b; 
Interagen'rv  Biographical  and  Financial 
Report  FR  2081c. 

FDFC  Notice  of  Acquisition  of 
Control  Form  6822/01;  Notification  of 
.\ddition  of  a  Director  or  Employment  of 
a  Senior  Executive  Officer,  Form  6810/ 
01  Financial  Report/Biographical 
Information,  Form  6200/06. 

Abstract:  This  submission  covers  a 
revision  to  make  uniform  among  the 
Agencies  three  forms  regarding  certain 
nrporate  activities.  The  forms  are  the 
Interagency  Notice  of  Change  in  Control. 
Interagency  Notice  of  Change  in  Director 
and  Senior  Executive  Officer,  and 


Interagency  Biographical  and  Financial 
Report.  The  Agencies  need  the 
information  collected  to  insure  that  the 
covered  proposed  activities  are 
permissible  under  law  and  regulation 
and  are  consistent  with  safe  and  sound 
banking  practices.  Further,  the  Agencies 
use  the  information  to  evaluate  specific 
individuals'  qualifications.  Both 
financial  institutions  and  individuals 
must  provide  this  information. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents 

OCC:  Interagency  Notice  of  Change  in 
Control — 20;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 400;  Interagency  Biographical 
and  Financial  Report — 970. 

OTS;  Interagency  Notice  of  Change  in 
Control — 20;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 204;  Interagency  Biographical 
and  Financial  Report — 594. 

Board:  Interagency  Notice  of  Change 
in  Control — 300;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 280;  Interagency  Biographical 
and  Financial  Report — 1,000. 

FDIC:  Interagency  Notice  of  Change  in 
Control — 40;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 1,100;  Interagency  Biographical 
and  Financial  Report — 3.000. 

Total  Annual  Responses 

OCC:  Interagency  Notice  of  Change  in 
Control — 20;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 400;  Interagency  Biographical 
and  Financial  Report — 970. 

OTS:  Interagency  Notice  of  Change  in 
Control — 20;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 204;  Interagency  Biograpmcai 
and  Financial  Report — 594. 

Board:  Interagency  Notice  of  Change 
in  Control — 300;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 280;  Interagency  Biographical 
and  Financial  Report — 1,000. 

FDIC:  Interagency  Notice  of  Change  in 
Control — 40;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 1,100;  Interagency  Biographical 
and  Financial  Report — 3,000. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden  Hours 

OCC:  Interagency  Notice  of  Change  in 
Control — 600  hours;  Interagency  Notice 
of  Change  in  Director  and  Senior 
Executive  Officer — 800  hours; 
Interagency  Biographical  and  Financial 
Report— 1,940  hours.  Total:  3.340 
burden  hours. 


OTS:  Interagency  Notice  of  Change  in 
Control — 600:  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 408;  Interagency  Biographical 
and  Financial  Report— 1,968.  Total: 
2,976  burden  hours. 

Board:  Interagency  Notice  of  Change 
in  Control— 9,000;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 560;  Interagency  Biographical 
and  Financial  Report — 4,000.  Estimated 
Total:  13,560  burden  hours. 

FDIC:  Interagency  Notice  of  Change  in 
Control— 1,200;  Interagency  Notice  of 
Change  in  Director  and  Senior  Executive 
Officer — 2.200;  Interagency  Biographical 
and  Financial  Report — 12,000.  Total: 
15.400  burden  hours. 

COMMENTS:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  each 
Agency's  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  v.hether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 

the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

I>ated.  August  2.  1996. 
Karen  Solomon, 

Director.  Legislath-e  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of  the 
Currency. 

Dated:  July  31.  1996. 

Bv  the  Office  of  Thrift  Supervision. 
Catherine  C.  M.  Teti. 
Director.  Records  Sdanagement  and 
Information  Policy 

Board  of  Governors  ot  uie  Federal  Reserve 
System,  August  2,  1996. 
lennifer  ].  Johnson . 

Deputy  Secretary  of  the  Board. 

Dated:  July  31,1996 

By  the  Federal  Deposit  Insurance 
Cx:rporatior. 

Steven  F  Hanfl. 

AssKstant  Executive  Secretary  (Regulatory 

Analysis). 

[FR  Doc.  96-20547  Filed  8-12-96;  8:45  am) 

BiLUNG  C00£  4810-J3-P;  6210-01-P;  «714-01-P; 
8720-01 -P 
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Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  For  Regulation  Project  INTL- 
54-91  (Formerly  INTL-61-86)  and 
INTL-178-86 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-54-91  (formerly  INTL-61-86)  and 
INTL-178-86,  Transfers  of  Stock  or 
Securities  by  U.S.  Persons  to  Foreign 
Corporations,  and  Foreign  Liquidations 
and  Reorganizations  (§§  1.367(a)-8, 
1.367(b)-l(c),  1.367(b)-5(d)(3)). 

DATES:  Written  comments  should  be 
received  on  or  before  October  15, 1996, 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW  .  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Transfers  of  Stock  or  Securities 
by  U.S.  Persons  to  Foreign  Corporations, 
and  Foreign  Liquidations  and 
Reorganizations. 

0MB  Number:  1545-1271. 

Regulation  Project  Number:  INTL-54- 
91  (formerly  INTL-61-86)  and  INTL- 
178-86  (Notice  of  proposed 
rulemaking). 

Abstract:  A  United  States  entity  must 
generally  file  a  gain  recognition 
agreement  with  the  IRS  in  order  to  defer 
gain  on  a  Code  section  367(a)  transfer  of 
stock  to  a  foreign  corporation,  and  must 
file  a  notice  with  the  IRS  if  it  reaHzes 
any  income  in  a  Code  section  367(b) 
exchange.  These  requirements  ensure 
compliance  with  the  respective  Code 
sections. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  The 
estimated  annual  burden  per  respondent 
varies  from  .5  minutes  to  8  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  4  hours. 

Estimated  Total  Annual  Burden 
Hours:  2,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  cost-s  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  7, 1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  96-20624  Filed  8-12-96;  8:45  am) 

BILUNG  CODE  4S30-01-U 


Proposed  Cchection    Cc-.-.ent 
Request  for  Regulatior  P-ciect  IA-62- 

93 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


Summary:  The  Department  of  the 
Ireasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing^  notice  of  proposed  rulemaking 
and  temporary  regulation,  IA-62-93  (TD 
8509),  Certain  Elections  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (§§1.1044(a)-lT,  1.108(c)-lT, 
1.163(d)-lT.  1.6655(e)-lT). 
DATES:  Written  comments  should  be 
received  on  or  before  October  15, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Elections  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 

OMB  Number:  1545-1421. 

Regulation  Project  Number:  IA-62-93 
(Notice  of  proposed  rulemaking  and 
temporary  regulation). 

Abstract:  These  regulations 
established  various  elections  enacted  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (OBRA)  and  provided 
immediate  interim  guidance  of  the  time 
and  manner  of  making  the  elections. 
These  regulations  enable  taxpayers  to 
take  advantage  of  various  benefits 
provided  by  OBRA  and  the  Internal 
Revenue  Code. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
410,000. 

Estimated  Time  Per  Respondent:  The 
estimated  annual  burden  per  respondent 
varies  from  15  minutes  to  45  minutes, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  202,500. 
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The  following  paragraph  applies  to  all 

of  the  collections  of  information  covered 
by  this  notice 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  O.MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  rf^quired  bv  26  U  S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and  or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
perfonnance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utilitv,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  6, 1996. 
Garrick  R.  Shear,* 
IBS  Reports  Qearance  Officer. 
|FR  Doc.  96-20626  Filed  8-12-96;  8:45  am) 
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UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

AGENCY:  United  States  Enrichment 
Corporation.  Board  of  Directors. 

TIME  AND  DATE:  7:55  a.m.,  Friday,  August 

9,1996 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 

STATUS:  The  teleconference  meeting  will 
be  closed  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

•  Review  of  commercial  and  financial 

issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Barbara  Arnold,  301-564-3354. 


UMI 


Dated:  August  8. 1996. 
William  H.  Timben,  Jr.. 

President  and  Chief  Executive  Officer. 

IFR  Doc.  96-20690  Filed  8-9-96;  10:52  am| 
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DEPARTMEN"^  0^  VETERANS 

AFFAIRS 

Agency  Information  Collection; 
Submisston  tor  0MB  Review;^ 
Comment  Request 

AGENCY:  Office  of  Management, 
Department  of  Veterans  Affairs. 
ACTION:  Notice. 

summary:  The  Office  of  Management, 
Department  of  Veterans  Affairs,  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  following 
proposals  for  the  collection  of 
information  luderthe  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

OMB  Control  Number  2900-0548. 

Title  and  Form  Number  VA 
Voluntary  Customer  Surveys  to 
Implement  Executive  Order  12862. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  In  compliance  with 
Executive  Order  12862,  the  Department 
of  Veterans  Affairs  (VA)  will  continue  to 
conduct  a  series  of  qualitative  and 
quantitative  information  collection  to 
determine  the  kind  of  services  its  direct 
and  indirect  customers  want,  as  well  as 
customer  levels  of  satisfaction  with 
existing  services.  The  surveys  will 
solicit  voluntary  opinions.  They  will  not 
be  used  to  collect  information  required 
to  obtain  or  maintain  eligibility  for  a  VA 
program  or  benefit.  Baseline  data 
obtained  through  these  information 
collections  will  be  used  to  develop 
customer  service  standards.  VA  is 
requesting  generic  approval  to  conduct 
a  series  of  information  collections  over 
the  next  3  years. 

Affected  Public:  Individuals  and 
households — Business  or  other  for- 
profit — Not-for-profit  institutions — 
State,  Local  or  Tribal  Government. 

Estimated  Annual  Burden:  546,762 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes  (average). 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
273,381. 

ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045 A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 

Comments  and  recommendations 
concerning  the  submissions  should  be 


directed  to  VAs  OMB  Desk  Officer. 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  12,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Taylor,  VA  Clearance  Officer  t045A4), 
(202) 273-8015. 

Datpd:  luly  31,  1996. 

Bv  direction  of  the  Secretary: 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  96-20545  Filed  8-12-96;  8:45  am] 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 

to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  October  15, 1996. 

ADDRESSES:  Direct  all  v\Titten  comments 
to  Nancy  j  Kessinger.  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  the  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 
OMB  Control  Number  2900-0180. 
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Title  and  Form  Number-  Compliance 
Report  of  Propnetar,'  Institu-ions,  VA 
Form  27-4274. 

Type  ofBevievi   Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  will  be  used 
to  collect  statistical  information  from 
propnetarv  schools  which  receive 
Federal  assistance  from  the  VA  and  the 
Departnunt  of  Education  to  determine 
om piiance  with  applicable  civil  rights 
statutes  and  regulations. 

Current  Actions:  VA  Form  27-4274  is 
required  by  38  CFR  18.06(b)  and  38  CFR 
18.6(c).  These  regulations,  in  part, 
provide  that  proprietary  institutions 
receiving  Federal  financial  assistance 
shall  keep  records  and  submit  to  the  VA 
"timely,  con^piete  and  -n  ■..  ura'e 
compliance  reports    iri  a  manrier  which 
will  enable  the  VA  to  ascertain  the 
compliance  status  of  the  institutions.  In 
addition.  Executive  Order  12250, 


Leadership  and  Coordination  of 
Nondiscrimination  Laws,  delegates 
authority  to  the  Attorney  General  for 
enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  anci  Title  DC  of  the 
Education  Amendments  of  1972.  Title 
VI  prohibits  discrimination  on  the  bases 
of  race,  color,  and  national  origin  in 
programs  that  receive  Federal  Fmanciial 
assistance.  Title  IX  prohibits 
discrimination  on  the  basis  of  sex  in 
those  programs  as  well.  As  lead  agency, 
the  Department  of  Justice  directs 
Federal  agencies  that  extend  Federal 
financial  assistance  to  make  a 
determination  of  an  applicant's 
compliance  with  these  laws  (28  CFR 
42.406).  In  order  to  determine  a 
proprietary  educational  institution's 
compliance  with  Title  VI  and  Title  IX, 
the  VA,  through  the  use  of  VA  Form  27- 
4274,  collects  and  analyzes  statistical 
information  on  the  number  of  enroUees 
by  race,  color,  national  origin,  and  sex. 


-;;-.'!  J  Public:  Business  or  other  for- 
proht. 

Estimated  Annual  Burden:  124  hours. 

Estimated  Average  Burden  Per 
Bespondent:  60  minutes. 

Frequency  of  Besponse:  On  occasion. 

Estimated  Number  of  Bespondents: 

FOR  FURTHER  INFORMATION  CQNTAC; 

Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Jacquie  McCray,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  Telephone  (202)  273-8032  or 
FAX  (202)  273-5981. 

Dated:  July  26. 1996. 

By  direction  of  the  Secretary: 
Williain  T.  Morgan, 
Management  Analyst. 
>in?  n-r  Of   -0546  Filed  8-12-96;  8:45  am) 
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Part  il 

Farm  Credit 
Administration 

12  CFR  Part  613.  et  a! 

Eligibility  and  Scope  of  Financing.  Loan 
Policies  and  Operations,   Pyndmg  ana 
Fiscal  Affairs.  Loan  Poiicies  and 
Operations,  and  Funding  Operations; 
General  Provisions:  Definitions; 
Disclosure  to  Shareholders, 
Nondiscrimination  m  Lending;  Capita! 
Adequacy  and  Customer  Eiigibihty 
Proposed  Rule 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  613,  614,  615,  618,  619, 
620,  and  626 

RIN  30S2-AB10 

Eligibility  and  Scope  of  Financing, 
Loan  Policies  and  Operations;  Funding 
and  Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
General  Provisions;  Definitions; 
Disclosure  to  Shareholders; 
Nondiscrimination  in  Lending;  Capital 
Adequacy  and  Customer  Eligibility 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  through  the  FCA 
Board  (Board)  publishes  for  comment 
proposed  amendments  (reproposed  rule) 
to  the  current  regulations  governing  the 
capital  adequacy  provisions  and  the 
customer  eligibility  provisions  for  Farm 
Credit  System  (Farm  Credit.  FCS,  or 
System)  mstitutions  This  rule  adds  core 
surplus  and  total  surplus  standards  for 
barvks.  associations,  and  the  Farm  Credit 
Leasing  Services  Corporation  (Leasing 
Corporation):  adds  a  collateral  ratio  for 
banks:  and  adds  procedures  for  setting 
higher  capital  standards  for  individual 
institutions  and  for  issuing  capital 
directives,  when  warranted.  This  rule 
also  incorporates  recent  statutory 
amendments  to  the  Farm  Credit  Act  of 
1971,  as  amended  (.-Vet),  which  govern 
the  eligibility  rules  for  lending  under 
title  III  of  the  .Act  and  provide  Farm 
Credit  banks  and  associations  new 
authorities  to  participate  with  non- 
System  lenders  m  loans  to  similar 
entities.  Subsequent  to  the  closing  of  the 
comment  penod  for  the  original 
proposal,  the  Farm  Credit  System 
Reform  Act  of  1996  (1996  Reform  Act) 
was  enacted,  necessitating  certain 
conforming  changes  in  the  rule.  The 
reproposal  eliminates  restrictions  in  the 
current  eligibility  regulations  that  are 
not  required  by  the  Act  and  makes  other 
technical,  clarifying,  and  conforming 
changes.  This  rule  relocates  the 
nondiscrimination  in  lending 
regulations  to  a  new  part  without 
change. 

DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
1996. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio, 
.Associate  Director.  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090  or  sent  by  facsimile 
transmission  to  FAX  number  at  (703) 
734-5784.  Copies  of  all  communications 


received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  Examination,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Carpenter.  Senior  Policy 
Analyst,  and  John  J.  Hays,  Policy 
Analyst,  Office  of  Examination,  Farm 
Credit  Administration.  McLean,  VA 
22102-5090,  (703)  883-4498,  TDD 
(703) 883-4444, 
or 
Rebecca  S.  Orlich,  Senior  Attorney,  and 
Richard  A.  Katz,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 
SUPPLEMENTARY  INFORMATION:  The  FCA 
published  proposed  amendments  to  the 
capital  provisions  of  its  regulations  for 
Farm  Credit  institutions  on  July  25, 
1995.  See  60  FR  38521.  Proposed 
amendments  to  the  eligibility  and  scope 
of  financing  provisions  of  its  regulations 
were  pubUshed  on  September  11,  1995. 
See  60  FR  47103.  The  90-day  comment 
periods  expired  on  October  25  and 
December  11,  1995,  respectively.  The 
FCA  received  over  300  comment  letters 
from  a  wide  audience  in  response  to 
these  proposed  amendments.  In 
response  to  the  concerns  of  the 
commenters,  the  FCA  has  decided  to 
repropose  the  amendments. 
Additionally,  the  proposals  regarding 
System  capital  adequacy  and  customer 
eUgibihty  requirements  have  been 
combined  in  a  single  rulemaking 

I.  Summary  of  the  Reproposed  Rule 

A.  The  capital  provisions  of  the 
reproposed  regulations  incorporate  the 
following  provisions: 

1.  The  7-percent  total  surplus  ratio 
remains  unchanged  from  the  originally 
proposed  regulations. 

2.  The  unallocated  surplus  ratio 
contained  in  the  originally  proposed 
rule  has  been  renamed  the  core  surplus 
ratio  and  has  been  expanded  to  include 
other  equities  that  are  perpetual  in 
natxire  and  function.  Tlie  minimum  core 
surplus  ratio  would  remain  at  3.5 
percent  and  include  an  institution's: 

•  Undistributed  earnings/unallocated 
surplus; 

•  Perpetual  stock;  and 

•  Nonqualified  allocated  equities. 
The  aforementioned  stock  and 

equities  could  not  be  subject  to  an 
established  practice  or  plan  of 
retirement  or  distribution.  For  an 
association,  the  core  surplus  ratio  would 
be  calculated  net  of  its  net  investment 
in  its  affiliated  bank. 

3.  The  computation  of  the  net 
collateral  ratio  for  banks  excludes  the 


effect  of  market  fluctuations  on  the 
value  of  eligible  investments,  and  the 
minimum  siandaird  is  revised  from  the 
104-percent  standard  in  the  original 
proposal  to  103  percent  of  total 
liabilities. 

4.  The  use  of  risk-sharing  agreements 
or  similar  contractual  arrangements 
would  be  permitted  on  a  temporary 
basis  as  part  of  an  association's  initial 
effort  to  reach  the  3  5-percent  core 
surplus  ratio.  After  building  its  core 
surplus  to  3.5  percent,  each  association 
would  be  required  to  maintain  capital  at 
this  level  net  of  its  bank  investment. 

5.  The  remaining  provisions  of  the 
originally  proposed  regulations  setting 
forth  procedures  for  establishing 
individual  institution  capital  ratios  and 
for  issuing  capital  directives  are 
reproposed  in  substantially  the  same 
form  as  originally  proposed, 

B.  The  eligibility  provisions 
applicable  to  title  I  and  title  II  lenders 
have  been  substantially  narrowed  from 
the  original  proposal  and  incorporate 
the  following  change*  • 

1.  All  bona  fide  &T.iers.  ranchers,  and 
aquatic  producers  or  harvesters  remain 
eligible  to  borrow  from  the  FCS  for  any 
agricultural  or  aquatic  purpose. 
However,  the  reproposed  regulation 
imposes  additional  restrictions  on 
System  loans  for  other  credit  needs. 
Under  this  reproposal,  non-resident 
foreign  nationals,  farm  owners  who  do 
not  engage  in  agricultural  production  or 
farm  management,  and  only  legal 
entities  meeting  certain  farmer 
ownership  and  agricaltural  activity  tests 
could  not  obtain  FCS  financing  for  non- 
agricultural  business  needs.  The 
reproposed  regulation,  however,  permits 
individuals  who  are  citizens  and 
permanent  residents  of  the  United 
States  and  certain  legal  entities  to  obtain 
limited  FCS  financing  for  a  non- 
agricultural  business  purpose  if  they 
actively  farm,  ranch,  or  fish.  Non- 
agricultural  business  purposes  could  not 
exceed  the  market  value  of  the 
boiTOwer's  agricultural  assets.  Under  the 
reproposed  regulation,  active  farmers 
could  obtain  System  financing  for  their 
housing  and  domestic  needs  without 
restriction,  but  owners  of  agricultural 
land  could  borrow  for  their  housing  and 
domestic  needs  only  in  an  amount  that 
does  not  exceed  the  value  of  their 
agricultural  assets.  Non-resident  foreign 
nationals  could  borrow  for  housing  and 
domestic  needs  that  are  reasonably 
related  to  their  agricultural  operations. 
Finally,  the  FCA  rescinds  its  original 
proposal  to  prohibit  Farm  Credit  Banks 
(FCBs)  and  direct  lender  associations 
from  extending  credit  to  cooperatives 
and  other  entities  that  are  eligible  to 
borrow  from  a  title  III  bank. 
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2.  The  reproposed  regulation  would 
permit  a  legal  entity  to  obtain  financing 
for  a  processing  or  marketing  operation 
only  if  a  majority  of  ownership  is  held 
by  eligible  borrowers. 

3.  The  reproposed  regulation  clarifies 
that  farm-related  businesses  can  receive 
System  financing  only  if  they  provide 
farm-related  ser\'ices  that  are  directly 
related  to  the  agricultural  production  of 
farmers  and  ranchers.  No  business 
activities  unrelated  to  agriculture  may 
be  financed  under  this  authority. 

4.  The  reproposed  regulation 
pertaining  to  rural  housing  would  repeal 
a  provision  in  the  existing  regulation 
that  permits  System  lenders  to  finance 
non-farm  rural  homes  in  open  country 
♦v»o*  Vi-ic-  Ktton  Q«riov*ari  K^f  o  mimici^alit^' 

of  more  than  2,500  persons.  The  FCA 
also  would  withdraw  its  original 
proposal  to  permit  System  lenders  to 
offer  home  equity  lines  of  credit  without 
Umitation  on  the  borrower's  use  of  the 
creditproceeds. 

C.  The  reproposed  regulations 
governing  domestic  and  international 
lending  by  title  III  banks  would 
implement  the  relevant  provisions  of 
the  1996  Reform  Act  and  make  other 
clarifying  changes. 

D.  The  reproposed  regulation 
pertaining  to  the  authority  to  participate 
in  loans  made  to  similar  entities  reflects 
two  significant  changes  from  the 
proposed  regulation.  First,  the 
reproposed  regulation  would  rescind  a 
restriction  m  the  original  proposal  that 
would  have  enabled  a  System 
institution  to  participate  only  in  those 
similar  entity  loans  that  were 
compatible  with  its  lending  authority. 
Second,  this  reproposa!  would  delete 
the  non-statutory  out-of-territory 
concurrence  requirement  in  the 
proposed  rule. 

n.  Public  Comments  Received 

The  FCA  received  126  comments  in 
response  to  the  proposed  capital 
adequacy  regulations.  Six  were 
telephone  inquiries  from  System 
institutions  requesting  clarification  of 
specific  provisions  or  providing  general 
impressions  of  the  proposed  regulations. 
The  FCA  received  120  comment  letters, 
including  a  comment  letter  from  the 
System's  Presidents'  Finance 
Committee,  which  reflected  the  views  of 
many  System  banks  and  associations 
(System  joint  comment).  Of  the 
remaining  comments,  three  were  from 
System  banks  (AgFirst  FCB,  Western 
FCB,  and  St.  Paul  Bank  for  Cooperatives 
(St.  Paul  BC)),  one  was  from  the  Leasing 
Corporation,  37  were  from  System 
associations,  26  were  from  cooperatives 
that  were  borrowers/ shareholders  of  a 
System  bank,  46  were  from  borrowers/ 


shareholders  of  a  single  agricultural 
credit  association  (ACA),  five  were  from 
various  state  and  national  cooperative 
councils  (the  National  Council  of 
Farmer  Cooperatives,  the  North  Carolina 
State  Grange,  the  Miruiesota  Association 
of  Cooperatives,  the  Cooperative 
Coimcil  of  North  Carolina,  and  the 
Virginia  Coimcil  of  Farmer  Cooperatives 
(VCFC)),  and  one  was  from  the 
American  Bankers  Association  (ABA) 
on  behalf  of  its  commercial  bank 
members.  In  addition,  several  groups  of 
System  representatives  made  oral 
presentations  of  their  views  to  Agency 
staff. 

These  commenters  supported  the 
general  goals  of  the  proposed  capital 
regulations.  The  System,  in  its  joint 
comment,  stated  that  it  was  prepared  to 
embrace  regulations  that  encourage  the 
building  of  a  sound  capital  structiu«  in 
System  institutions  and  that  promote 
confidence  in  the  System  by  borrowers/ 
shareholders,  investors,  and  the  public. 
The  commenters  noted  specific  areas  of 
agreement  with  the  FCA  on  a  niunber  of 
requirements.  As  described  more  fully 
below,  however,  each  of  the 
commenters  objected  to  various 
provisions  of  the  proposal.  The  ABA 
supported  the  proposed  regulations  to 
the  extent  that  they  "stiffened"  capital 
requirements  for  System  institutions  but 
did  not  believe  the  proposal  was 
sufficiently  stringent. 

The  191  comments  received  on  the 
eligibility  proposals  included  letters 
from  seven  Farm  Credit  banks:  the  FCB 
of  Wichita;  AgFirst  FCB;  the  St.  Paul  BC; 
CoBank,  Agricultural  Credit  Bank 
(CoBank);  AgAmerica,  FCB;  the  FCB  of 
Texas;  and  AgriBank.  FCB.  letters  were 
also  received  from  70  Farm  Credit 
associations,  29  commercial  banks.  13 
credit  imions,  17  trade  associations,  45 
System  borrowers,  six  members  of 
Congress,  and  four  government 
agencies.  Trade  association  commenters 
were:  the  Farm  Credit  Council  (FCC)  on 
behalf  of  the  eight  banks  and 
approximately  230  associations 
comprising  the  FCS;  the  Tenth  District 
Federation  of  Production  Credit 
Associations  (Tenth  District  PCAs) 
representing  the  1 7  production  credit 
associations  (PCAs)  in  Louisiana,  New 
Mexico,  and  Texas;  the  Western  District 
FCC  representing  the  System  lenders  in 
Arizona,  California,  Hawaii,  Idaho, 
Nevada,  and  Utah;  the  ABA,  the 
Independent  Bankers  Association  of 
America  (IBAA),  the  Community 
Bankers  of  Kansas,  the  North  Dsdcota 
Bankers  Association  (NDBA),  the  South 
Dakota  Bankers  Association,  the 
Community  Bankers  Association  of 
North  Carolina  (CBANC),  each 
representing  their  member  banks;  the 


Credit  Union  National  Association, 
representing  more  than  12,300  credit 
unions  through  their  State  league 
affiliates;  the  New  York  Credit  Union 
League,  the  North  Dakota  Credit  Union 
League  (NDCUL),  the  Indiana  Credit 
Union  League,  each  on  behalf  of  their 
member  credit  unions;  the  VCFC  on 
behalf  of  80  member  cooperatives  in 
Virginia;  the  Farmers'  Legal  Action 
Group,  Inc.  (FLAG),  a  non-profit  law 
center  of  the  National  Family  Farm 
Coalition,  which  represents  38  farm  and 
nual  advocacy  organizations  in  over  30 
States;  and  the  Maine  Potato  Board 
(MPB). 

Letters  from  government  agencies 
included  the  North  Dakota  Department 
of  Agriculture;  the  Vermont  Department 
of  Agriculture,  Food  and  Markets;  the 
Ohio  Department  of  Commerce, 
Division  of  Financial  Institutions;  and 
the  Federal  Reserve  Board.  Six  of  the 
letters  received  from  members  of 
Congress  transmitted  letters  on  behalf  of 
their  constituents. 

All  of  these  commenters  approved  of 
the  FCA's  goals  of  consolidating, 
streamUning,  and  clarifying  the 
eligibility  regulations,  and  no 
commenter  objected  to  regulatory  rehef 
for  FCS  banks  and  associations. 
Individual  commercial  banks,  their 
trade  associations,  and  FLAG,  however, 
asserted  that  many  of  the  proposed 
regulations  exceed  the  FCA's  objective 
of  reducing  regulatory  burdens  on  the 
FCS  and  would  expand  System 
financing  beyond  the  mandate  of  the 
Act.  Some  of  these  commenters 
recommended  that  the  FCA  withdraw 
the  proposed  eligibility  regulations  and 
refer  these  issues  to  Congress  for 
hearings  on  rural  credit. 

m.  The  Reproposed  Rule 

After  considering  the  comments 
received  on  the  proposed  regulations 
and  further  deliberating  on  the  issues, 
the  FCA  reproposes  a  rule  governing 
capital  adequacy  and  customer 
eligibility  for  FCS  financing  as  one.  The 
FCA  responds  to  the  specific  concerns 
of  the  conunenters  as  it  explains  the 
provisions  of  the  reproposal. 

A.  Core  Suqjlus  Ratio  Capital  Standard 

The  FCA  originally  proposed  that 
institutions  have  unallocated  sxxrplus  of 
at  least  3.5  percent  of  risk-weighted 
assets.  For  this  purpose,  unallocated 
surplus  included  common  stock  and 
noncimiulative  perpetual  preferred 
stock  held  by  nonborrowers,  provided 
that  the  institution  adhered  to  a  policy 
of  not  retiring  the  stock.  For 
associations,  the  net  investment  in  the 
affiUated  bank  would  have  been 
subtracted  from  the  unallocated  surplus. 
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A  number  of  respondents  (primarily 
agricultural  cooperatives,  cooperative 
councils,  System  associations,  and 
association  borrowers)  commented  on 
the  proposed  unallocated  surplus  ratio. 
They  challenged  the  concept  of 
differentiating  between  allocated  and 
imallocated  capital  on  the  ground  that  it 
created  a  bias  against  cooperative 
principles.  They  argued  that  patron 
ownership,  as  characterized  by  allocated 
capital,  provides  the  same  protection  to 
the  institution  as  unallocated  capital 
and  should  not  be  given  a  lower 
priority.  Borrowers  from  the  System  that 
were  themselves  cooperatives  expected 
this  requirement  of  the  originally 
proposed  regulation  to  result  in  lower 
patrDiidge  distributions  and, 
accordingly,  to  increase  the  effective 
interest  rates  of  their  loans.  They  were 
concerned  that  the  regulations  conveyed 
a  message  that  allocated  capital  is  of 
lower  quality  than  unallocated.  These 
groups  provnded  the  following 
comments: 

•  Allocated  and  unallocated  capital 
provide  the  same  level  of  institution 
protection. 

•  Coof)erative  principles  are  diluted  if 
patron  ownership  is  discouraged. 
Cooperative  principles  encourage 
matching  of  current  earnings  or  losses 
with  current  patrons  through  earnings 
or  loss  distributions  and  discourage 
accumulation  of  high  levels  of 
unallocated  capital.  Unallocated  surplus 
as  defined  in  the  proposed  regulation 
would  conflict  with  these  principles. 

•  Subchapter  T  tax  treatment  under 
the  Internal  Revenue  Code  could  be 
threatened  if  significant  levels  of 
earnings  are  diverted  to  unallocated 
surplus.  The  commenters  viewed  this  as 
being  detnmental  to  capital 
accumulation  in  the  System  and 
beheved  that  such  a^eatment  could 
result  in  double  taxation  of  System 
earnings. 

The  commenters  coimtered  the  FCA's 
statement  that  unallocated  surplus 
provides  a  buffer  to  protect  owners  of 
allocated  capital  by  stating  that 
cooperative  principles  promote  sharing 
the  risks  and  rewards  of  the 
organization  with  patrons.  Furthermore, 
some  respondents  stated  that  retaining 
substantial  earnings  that  could 
otherwise  be  distributed  to  patrons 
might  cause  some  business  to  move  to 
competitors. 

Forty-six  (46)  comments  on  this  issue 
were  from  borrowers/shareholders  of  a 
single  ACA.  These  borrowers  expressed 
their  view  that  the  proposed  uneillocated 
surplus  ratio  requirement  would  greatly 
reduce  patronage  in  their  association. 
They  ob)ected  to  this  result,  stating  that 
patronage  allocations  save  taxes,  enable 


the  association  to  build  capital,  and 
have  encouraged  many  borrowers  who 
left  their  association  in  the  1980s  to 
return. 

Several  of  the  associations  and  a  bank 
suggested  that  all  of  the  allocated 
surplus  be  counted  in  the  3.5-percent 
surplus  requirement.  However,  some  of 
the  comjnenters  also  acknowledged  that 
the  FCA  might  be  reluctant  to  include 
the  entire  amount  of  allocated  equities 
and,  therefore,  suggested,  at  a  minimum, 
counting  nonqualified  allocated 
equities.  Nonqualified  allocated  equities 
are  patronage  allocations  on  which  the 
institution  generally  pays  no  cash  to 
patrons  at  the  time  of  the  allocation  and 
which  are  included  in  the  institution's 
taxable  income.  Should  the  institution 
make  distributions  of  the  allocations  to 
the  patrons/borrowers  at  some  future 
date,  the  patrons/borrowers  recognize 
taxable  income  at  that  time,  and  the 
institution  may  then  recapture  a 
substantial  portion,  if  not  all,  of  the 
taxes  paid  previously.  One  System 
association  commented  that 
nonqualified  allocated  surplus  "carries 
a  much  lower  degree  of  sensitivity  with 
members  because  they  do  not  incur  any 
tax  liability  until  it  is  revolved." 
Numerous  commenters,  including  the 
System  in  its  joint  conunent,  made 
similar  statements  regarding  borrowers' 
reduced  expectations  of  distributions 
with  respect  to  nonqualified  allocated 
equities. 

Two  commenters  described  classes  of 
stock  that  they  believe  merit  treatment 
as  unallocated  surplus.  One  association 
described  a  class  of  non-voting  stock  it 
has  issued  as  patronage,  rather  than  in 
connection  with  making  a  loan  to  a 
borrower.  The  association  asserted  that, 
because  no  shares  have  ever  been 
retired,  the  stock  has  the  same  features 
of  permanence  and  stability  as 
unallocated  surplus  and  thus  should  be 
included  in  the  unallocated  surplus 
ratio  calculation.  The  association  stated 
that  it  has  informed  the  recipients  of  the 
stock  that  the  stock  will  not  be  retired 
except  in  the  imlikely  event  of 
liquidation  of  the  association  and  that 
the  value  of  the  stock  springs  from  the 
prospect  of  dividends  that  may  be  paid 
in  the  future,  not  from  the  prospect  of 
retirement.  The  Leasing  Corporation 
also  asserted  that  the  Class  A  stock  and 
the  Class  C  stock  it  has  issued  to  Farm 
Credit  banks  have  features  of 
permanence  and  should  likewise  be 
included  in  the  unallocated  surplus 
ratio.  Class  A  stock  totaling  $1.7  million 
is  held  equally  by  all  Farm  Credit  banks, 
and  such  stock  has  been  retired  only  in 
connection  with  bank  mergers.  Class  C 
stock  is  issued  and  retired  based  on  the 


amount  of  the  net  lease  investments 
allocated  to  each  bank. 

Many  System  banks  and  associations 
objected  to  the  requirement  that  an 
association  deduct  its  net  investment  in 
its  affiliated  bank  when  computing  its 
unallocated  surplus  ratio  calculation. 
The  following  is  a  summary  of  the 
comments  made  by  the  commenters: 

•  The  proposal  would  reduce  the 
amount  of  earnings  on  which  taxes 
could  be  minimized. 

•  The  proposal  could  result  in  the 
elimination  of  noncash  patronage 
distributions  and  provide  an 
imdesirable  incentive  to  operate  at  or 
just  above  cost  for  the  institutions.  This 
could  damage  the  financial  position  of 
the  entire  System. 

•  The  proposal  violates  the 
provisions  of  the  Farm  Credit  Banks  and 
Associations  Safety  and  Soundness  Act 
of  1992  (1992  amendments)  and  is 
contrary  to  the  FCA  Board's  pohcy 
statement  on  regulatory  burden. 

•  A  significant  tax  consequence  will 
be  incurred  and  reduced  retained 
earnings  will  result  because  of  some 
possible  future  financial  difficulty.  This 
does  not  make  good  business  sense. 

•  There  is  no  evidence  that  the 
potential  increased  tax  liability  is  offset 
by  any  safety  and  soundness  benefits. 

A  number  of  commenters  qualified 
their  assertions  that  bank-equity  assets 
should  be  included  in  an  association's 
unallocated  surplus  ratio  calculation. 
For  example,  one  commenter  stated  that 
bank-equity  assets  should  be  counted  as 
the  same  quality  as  other  investments  if 
the  "control  issue"  were  adequately 
addressed.  Another  commenter  stated 
that  there  is  no  evidence  that 
accumulating  earnings  at  the  bank  has  a 
negative  impact  on  association  survival, 
as  long  as  earnings  remain  accessible  to 
the  association. 

The  System  in  its  joint  comment 
proposed  an  alternative  method  for 
calculating  the  unallocated  surplus  ratio 
for  associations.  It  proposed  that  an 
association  be  permitted  to  count  the 
after-tax  value  of  its  investment  in  its 
funding  bank,  so  long  as  the  bank  would 
continue  to  meet  all  regulatory'  capital 
standards  after  a  pro  forma  retirement  of 
the  association's  allocated  investment. 
Only  if  the  bank  would  fail  to  meet  one 
or  more  capital  requirements,  would  the 
association  be  required  to  deduct  the 
entire  value  of  its  allocated  bank 
investment. 

Several  institutions  also  suggested 
that  a  portion  of  the  investment  in  the 
bank  be  deducted  from  the  unallocated 
surplus  and  the  rest  of  the  investment 
be  deducted  from  the  allocated  surplus. 
This  would,  according  to  the 
commenters,  accomplish  what  they 
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dest-ribed  as  the  FCA's  goal  of  requiring 
adequate  capital  that  is 
"interctiangeable"  or  "fungible 

!n  response  to  all  of  these  comments, 
the  FCA.  has  made  a  number  of  revisions 
in  the  reproposed  rule  The  term 
•'unaliocaied  surplus  ratio"  has  been 
replaced  with  the  term  "core  surplus 
ratio.  ■  and  the  types  of  equities  or 
accounts  that  may  be  included  in  the 
ratio  have  been  expajided.  The  core 
surplus  ratio  minimum  ij  3.5  percent  of 
the  r\sk-ad)usted  asset  base,  unchanged 
from  the  minimum  in  the  originally 
proposed  rule,  and  includes  all  of  the 
equities  in  the  proposed  rule's 
unallocated  ratio,  whicn  are 
Unallocated  surplus,  perpetual  common 
stock  held  by  non-borrowers,  and 
noncumulative  perpetual  preferred 
stock  held  by  non-borrowers,  provided 
that  the  institution  has  no  estabhshed 
plan  or  practice  of  retiring  such  stock. 
Core  surplus  includes  three  additional 
categories  of  equities  or  accounts  that 
are  considered  by  the  FCA  to  be  as 
permanent  and  stable  as  unallocated 
surplus  These  equities  or  accounts  are: 

1   Nonqualified  patronage  allocations, 
allocated  to  institution  borrowers  other 
than  other  System  institutions,  made 
from  earnings  that  the  institution  has 
included  in  its  gross  taxable  income  at 
the  time  of  allocation  and  that  are  not 
subject  to  distribution  according  to  an 
established  plan  or  practice.  An 
institution  operating  on  a  Subchapter  T 
basis  would  not  be  able  to  take  a  tax 
deduction  for  these  allocations  until 
they  are  distributed,  at  which  time  the 
tax  liability  would  be  passed  to  the 
recipient.  In  the  event  that  a 
nonqualified  patronage  allocation  is 
distributed,  other  than  as  a  part  of  a  pro 
rata  distribution  of  all  nonqualified 
allocations  that  were  allocated  in  the 
same  year,  any  remaining  nonqualified 
allocations  allocated  in  the  same  year 
will  be  disallowed  from  treatment  as 
core  surplus. 

2.  Perpetual  stock  held  by  borrowers 
other  than  other  System  institutions  that 
was  not  purchased  as  a  condition  of 
obtaining  a  loan,  provided  that  the 
institution  has  no  established  plan  or 
practice  of  retiring  the  stock.  In  the 
event  that  any  such  stock  is  retired  other 
than  on  a  pro  rata  basis,  all  other  stock 
of  the  same  class  or  series  that  was 
issued  in  the  same  year  that  the  retired 
stock  was  issued  will  be  disallowed 
from  treatment  as  core  surplus, 

3,  Newly  developed  or  modified 
capital  instruments  or  balance  sheet 
entries  or  accounts  that  the  FCA 
determines  are  the  functional  equivalent 
of  a  component  of  core  surplus.  The 
FCA  may  permit  one  or  more  System 
institutions  to  include  all  or  a  portion  of 


such  instrument,  entry,  or  account  as 
core  surplus,  permanently  or  on  a 
temporary  basis. 

The  reproposed  rule  also  provides 
that,  with  respect  to  equities  that  are 
included  in  core  surplus,  if  the  FCA 
finds  that  a  particular  equity  has 
characteristics  or  terms  that  diminish  its 
contribution  to  an  insntution's  abihty  to 
absorb  losses,  the  FCA  may  require  the 
deduction  of  all  or  a  portion  of  such 
equity  from  core  surplus. 

The  purpfjse  of  the  conditions 
pertaining  to  retirement  and  distribution 
of  equities  held  by  borrowers  is  to 
assure  that  amounts  treated  as  core 
surplus  are  not  retired,  canceled,  or 
applied  against  a  borrower's 
indebtedness  on  a  defaulted  loan  or  at 
the  request  of  individual  borrowers. 
These  conditions  would  not  prevent  an 
institution  from  exercising  its  statutory 
right  to  make  such  retirements  or 
cancellations.  However,  should  such 
retirements  or  cancellations  occur,  the 
remaining  allocated  amounts  and  stock 
could  not  be  counted  in  the  core  surplus 
ratio.  They  could,  however,  continue  to 
be  counted  in  the  total  surplus  ratio  and 
permanent  capital  of  the  institution.  The 
conditions  placed  on  the  equities' 
inclusion  in  core  surplus  merely 
recognize  that  this  practice  negates  the 
desired  stability  features  of  these  types 
of  equities.  The  provision  would  not 
apply  to  borrower  equities  r.anceled  in 
connection  with  a  restructured  loan,  if 
an  association  is  required  to  cancel  the 
equities  pursuant  to  section  4,14B  of  the 
Act.  if  an  association  is  statutorily 
required  to  cancel  the  equities,  the 
remaining  equities  of  the  same  class  or 
series  and  issued  m  the  same  year  as  the 
canceled  stock  or  equities  will  continue 
to  be  treated  as  core  stirplus. 

TTie  core  surplus  requirement  would 
replace  the  current  requirement  in 
§  615.5330  that  the  BC  and  the 
agricultural  credit  bank  (ACB)  add  at 
least  10  percent  of  net  earnings  after 
taxes  to  unallocated  surplus  until  the 
unallocated  surplus  ratio  reaches  half  of 
the  minimum  permanent  capital 
requirement. 

The  reproposed  rule  adds  a  definition 
of  "perpetual  stock  or  equity"  as  stock 
or  equity  that  does  not  have  a  maturity 
date,  cannot  be  redeemed  at  the  option 
of  the  holder,  and  has  no  other 
provisions  that  will  require  the  future 
redemption  of  the  issue. 

The  FCA  continues  to  beheve  that 
institutions  need  a  certain  amount  of 
capital  that  is  not  subject  to  regular 
distribution  or  retirement  according  to 
an  estabhshed  plan  or  practice.  It  is  the 
FCA's  position  that  such  capital  is 
necessary  to  protect  institutions  during 
periods  of  stress,  which  are  part  of  the 


cyclical  nature  of  the  System 
institutions'  business.  In  addition. 
System  institutions  are  vulnerable  to 
industry-mde  or  regional  problems  due 
to  the  high  concentrations  of  certain 
commodities  and  loan  volume  in  the 
agricultural  sector.  Consequently,  in  the 
reproposed  rule  the  Agency  excludes 
from  the  core  surplus  ratio  any  allocated 
equities  that  the  recipient  has  included 
in  his  or  her  gross  income  and  that  the 
recipient  can  reasonably  expect  the 
institution  to  revolve  in  the  near  future. 

The  FCA  is  persuaded  that  the 
included  types  of  equities  are 
sufficiently  permanent  and  stable  and 
should  quaUfv'  as  core  surplus  when:  No 
tax  liabihty  has  yet  been  incurred  by  the 
recipient,  there  is  no  plan  or  practice  of 
distributing  or  retiring  them  on  an 
estabhshed  or  fix^  basis,  and  there  is 
no  reasonable  expectation  by  the 
recipient  regarding  when  the  equities 
will  be  distributed  or  retired.  Several 
System  institutions  have  issued  such 
stock  or  nonquahfied  allocations.  In 
those  cases  where  the  borrowers  have 
been  notified  of  such  allocations,  it  is 
the  FCA's  understanding  that  the 
institutions  have  informed  their 
t)orrowers  that  such  equities  may  only 
be  distributed  or  stock  retired,  if  ever,  at 
an  unspecified  date  in  the  future  and 
solely  at  the  discretion  of  the 
institution's  board  of  directors.  None  of 
these  equities  have  been  retired  by  the 
institutions,  and,  as  one  such  institution 
stated,  there  is  a  much  lower  degree  of 
"sensitivity"  vdth  members  because 
they  do  not  incur  tax  habiUty  until  the 
equity  is  revolved. 

The  FCA  beheves  that  permitting  the 
inclusion  of  nonqualified  equities 
meeting  the  reproposed  rule's 
distribution  conditions  would  eliminate 
most  of  the  disincentives  beUeved  by 
several  commenters  to  be  embedded  in 
the  originally  proposed  rule  for  an 
institution  to  operate  on  a  Subchapter  T 
basis.  The  FCA  believes  that  the 
revisions  in  the  reproposed  rule  strike 
the  appropriate  balance  between 
cooperative  principles  and  safety  and 
soundness  objectives.  The  reproposed 
rule  permits  an  institution  to  allocate  its 
patronage-based  income  (using 
nonqualified  allocations)  and  increase 
its  core  surplus  ratio  at  the  same  time. 

Although  the  reproposed  rule  does 
not  limit  the  amount  of  nonqualified 
allocations  that  can  be  included  in  the 
core  surplus,  the  FCA  expects  that 
institutions  would  retain  a  healthy 
portion  of  the  core  surplus  in 
unallocated  surplus,  TTiis  completely 
xmcommitted  capital  is  especially 
important  to  the  institution  during 
periods  of  stress,  when  operating  losses 
or  provisions  to  the  allowance  for  loan 
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losses  may  result  Accordingly,  should 
the  regulations  be  adopted,  future  FCA 
examinations  would  include  an 
assessment  of  the  composition  of  core 
surplus,  which  will  be  reflected  in  the 
evaluation  of  the  institution's  capital 
and  operating  pertcrmance. 

The  Class  A  stock  issued  by  the 
Leasing  Corporation  and  held  by  Farm 
Credit  banks  would  qualify  as  core 
surplus  Class  .^  stock  represents  the 
owner  Farm  Credit  banks'  initial 
investment  in  the  Leasing  Corporation, 
and  retirement  has  occurred  only  with 
bank  mergers.  This  stock  has 
demonstrated  a  high  degree  of 
permanence  and  exhibits  similar 
attributes  to  unallocated  surplus. 
Accordingly,  it  would  be  eligible  to 
satisfy  the  J  5-percent  core  surplus  and 
the  7-percent  total  surplus 
requirements.  The  Leasing  Corporation's 
Class  C  stock,  however,  represents  stock 
purchased  by  the  owner  banks  based  on 
lease  activity  in  their  respective  trade/ 
geographic  temtories.  As  a  result,  Class 
C  stock  fluctuates  with  lease  volume 
(much  the  same  as  the  level  of  borrower 
stock  in  associations  fluctuates  with  the 
amount  of  outstanding  loans),  and  the 
stock  level  is  adjusted  quarterly.  Ehie  to 
steadily  increasing  lease  volume.  Class 
C  stock  has  increased  over  the  past  5 
years  Since  Class  C  stock  fluctuates 
with  lease  volume,  however,  it  does  not, 
as  currently  structured,  have  the 
stability  and  permanence  attributes  of 
surplus  and  consequently  cannot  be 
included  in  either  surplus  ratio. 

The  reproposed  rule  requires 
deduction  of  the  association's  net 
investment  in  its  funding  bank  from 
core  surplus  for  the  purpose  of 
computing  the  core  surplus  ratio  for 
associations.  This  provision  is 
unchanged  from  the  proposed  rule.  The 
FCA  required  this  deduction  because  of 
its  strong  belief  that  the  retention  of  at 
least  a  minimum  amount  of  capital  that 
is  not  invested  in  (and  therefore  at  risk 
and  controlled  by)  the  association's 
funding  bank  is  critical  to  the  financial 
health  and  autonomy  of  em  association. 
When  capital  is  retained  at  the  bank,  it 
is  vulnerable  to  losses  due  to  bank 
operations,  as  well  as  assistance 
programs  for  troubled  associations  in 
the  district,  and  these  are  matters 
beyond  the  association's  control.  In  a 
circumstance  where  most  or  all  of  the 
associations  in  a  district  become 
stressed,  their  investments  in  the  bank 
could  become  most  vulnerable  at  the 
time  they  are  most  needed. 

The  FCA  considered  proposals  of 
coramenters,  including  the  proposals  in 
the  System's  joint  comment,  to  revise 
the  calculation  in  the  proposed  rule  to 
include  a  portion  of  the  net  investment 


in  the  bank.  These  proposals  do  not 
provide  assiuance  that  the  association 
would  be  able  to  survive  independently 
in  the  event  of  a  bank's  financial 
adversity  or  failure.  Be<;ause  one  of  the 
primary  reasons  for  establishing  the 
minimum  core  surplus  requirement  is  to 
assure  association  access  to  stable 
capital  at  all  times,  the  comm enters 
proposals  do  not  fully  achieve  the 
purpose  of  the  core  surplus  ratio 
standard.  The  FCA  believes  that  the 
"control  issue"  cannot  be  adequately 
addressed. 

Further,  an  association  cannot  have 
guaranteed  access  to  its  investment  in 
the  bank  without  the  occurrence  of  a 
taxable  event,  the  very  situation  some 
commenters  seek  to  avoid  by 
accumulating  earnings  at  the  bank. 

The  FCA  does  not  lavor  the 
commenters'  proposal  to  deduct  the  net 
investment  in  tli»  bank  partly  from  the 
core  siuplus  and  partly  from  the  total 
surplus  of  an  association.  The  proposal 
does  not  meet  the  FCA's  goal  to  ensure 
that  each  institution  holds  a  minimum 
level  of  capital  that  is  neither  at  risk  at 
another  System  institution  nor  subject 
to  expected  regular  revolvement  to 
borrowers. 

As  in  the  originally  proposed  rule,  the 
reproposed  rule  will  not  permit 
inclusion  of  an  association's  net 
investment  in  its  bank  in  the  core 
surplus  ratio  calculation  of  either 
institution.  The  FCA  has  excluded  the 
amount  of  the  investment  in  the  bank 
bom  both  the  bank's  and  the 
association's  core  surplus  ratios  because 
of  the  uncertainty  of  its  accessibihty  by 
either  institution.  If  an  association  were 
to  fail,  its  investment  in  the  bank  would 
be  offset  against  the  bank's  direct  loan 
and  thus  eliminate  that  portion  of 
capital  on  the  bank's  balance  sheet.  If 
the  bank  were  to  fail,  the  association's 
entire  investment  would  become 
vulnerable  to  loss. 

The  FCA  does  not  agree  with 
comments  that  the  originally  proposed 
unallocated  surplus  ratio  computation, 
including  deduction  of  the  net 
investment  in  the  bank,  is  inconsistent 
with  the  provisions  of  the  1992 
amendments  to  the  Act.  Those 
amendments  provided  that  a  bank  and 
an  association  may,  for  the  purpose  of 
computing  their  permanent  capital, 
agree  on  which  institution  could  count 
as  permanent  capital  the  earnings  of  the 
bank  that  have  been  allocated  to  the 
association.  The  originally  proposed 
rule  did  not  make  any  changes  to  the 
permanent  capital  computation 
regarding  the  treatment  of  these 
allocated  earnings  to  which  the  1992 
requirement  relates,  and  neither  would 
the  reproposed  rule.  Measures  such  as 


the  surplus  ratios  and  the  collateral  ratio 
for  hanks  are  proposed  tu  be  added  to 
better  ensure  the  Tmancial  health  of 
System  institutions 

Furthermore,  as  described  below,  the 
total  surplus  ratio  computation  would 
include  the  association's  investment  in 
the  bank  in  either  the  association's  or 
the  bank's  allocated  surplus,  in 
conformity  witn  the  institution's 
allotment  agreement.  As  importantly, 
the  investment  is  counted  in  the  net 
collateral  ratio  for  banks,  a  critical  ratio 
reflecting  liquidity  and  access  to 
financial  markets  by  the  System  as  a 
whole,  to  the  same  extent  that  it  is 
included  in  bank  permanent  capital. 
However,  the  FCA  beheves  that  a 
measurement  of  capital  not  committed 
to  the  borrower  and  not  available  to 
absorb  loss  at  another  System  institution 
is  needed  to  adequately  evaluate  the 
ability  of  a  direct  lender  association  to 
survive  independently  of  its  funding 
bank. 

The  FCA  notes  that,  despite  some 
commenters'  objections  that  the 
unallocated  surplus  ratio  computation 
would  inappropriately  dissipate 
association  capital  by  requiring  that 
there  be  taxable  earnings  at  the 
association  level,  nearly  every  taxable 
association  in  the  System  has  had 
taxable  earnings  at  the  association  level 
in  the  past  8  years.  The  FCA  does  not 
expect  these  associations  to  have  to 
change  their  own  capital  adequacy 
plans  significantly  in  order  to  achieve  or 
maintain  the  minimum  core  surplus 
ratio  standard  (or,  for  that  matter,  the 
total  surplus  standard). 

One  of  the  frequently  cited  objections 
to  the  core  surplus  ratio  calculation — 
that  the  requirement  would  result  in 
higher  interest  rates  or  lower  patronage 
distributions  to  't)orrowers — would  be 
the  result  of  any  requirement  that  an 
institution  accumulate  and  retain 
additional  capital.  Nevertheless,  the 
goals  of  an  institution  to  provide  the 
lowest  possible  prices  or  the  highest 
possible  patronage  distributions  must  be 
balanced  against  the  obligation  to 
maintain  necessary  reserves.  The  FCA 
has  concluded,  based  on  its  experience 
as  the  regulator  of  System  institutions  as 
well  as  its  knowledge  of  the  problems 
that  other  types  of  financial  institutions 
have  faced,  successfully  and 
unsuccessfully,  that  a  certain  amount  of 
the  highest  quality  of  uncommitted, 
accessible  capital  is  critical  to  the  long- 
term  health  and  survival  of  institutions. 
The  FCA  believes  that  strong  core 
surplus  capital  levels  are  necessary  to 
ensure  a  viable  System  and  minimize 
risk  to  its  creditors  and  investors, 
including  shareholders. 
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Under  the  reproposed  rule,  the  core 
surplus  ratio  must  be  calculated  by  the 
institution  as  of  each  monthend  as 
follows: 

The  ratio  numerator: 

Undistributed  earnings/unallocated 
siuplus  (as  defined  in  the  FCA  Call 
Report  instructions). 

Plus;  Certain  perpetual  common  or 
noDCxmiulative  preferred  stock  (held  by 
entities  other  than  System  institutions) 
that  was  not  purchased  as  a  condition 
of  obtaining  a  loan,  provided  that  the 
institution  has  no  established  plan  or 
practice  of  retiring  the  stock; 

Plus;  Nonqualified  patronage 
allocations  held  by  persons  or  entities 
other  than  other  System  institutions, 
provided  that  the  institution  has  no 
established  plan  or  practice  of  retiring 
such  nonqualified  patronage: 

Less:  For  associations  only  the  net 
investment  in  its  affiliated  bank,  which 
is — 

Total  investment  in  bank: 

Less:  Investment  in  association  by 
bank; 

Less;  Agency/servicing  investment  in 
bank; 

Less;  Participations  investment  in 
bank; 

Divided  by — 

The  ratio  denominator: 

Risk-adjusted  asset  base  per  the 
permanent  capital  regulations, 
excluding  the  net  impact  of  unrealized 
gains  or  losses  on  available-for-sale 
securities, 

Less:  For  associations  onlv,  the  net 
investment  m  its  affiliated  bank, 

B.  Total  Surplus  Ratio 

The  FCA  originally  proposed  a 

requirement  that  each  institution  hold  at 
least  7-percent  total  surplus,  adjusted 
according  to  the  permanent  capital 
allotment  agreement  Total  surplus 
included  the  capital  treated  as 
imaliocated  surplus  for  the  proposed 
unallocated  surplus  ratio,  as  well  as 
certain  allocated  equities  and  stock. 
No  specific  obiections  to  the  total 
surplus  ratio  were  received. 
Accordingly,  the  total  surplus  ratio 
minimum  of  7  percent  of  the  risk- 
adjusted  asset  base  and  calculation  of 
the  ratio  are  reproposed  without 
substantive  change  from  the  proposed 
rule  Equities  that  could  be  included  in 
this  ratio  would  be  all  of  those  equities 
that  are  included  m  core  surplus  for  the 
core  surplus  ratio,  as  well  as:  (1) 
Allocated  surplus  and  stock  subject  to  a 
discretionarv  revolvement  plan  of  5 
years  or  more;  and  (2)  term  stock  with 
an  original  maturity  of  at  least  5  years 
which  is  not  retirable  prior  to  its 
maturity  {reduced  by  20  percent  in  each 
of  the  last  5  years  of  the  life  of  the 


instrument).  Double-counting  of  capital 
would  be  eliminated  according  to 
applicable  allotment  agreements. 

The  calculation  of  the  total  surplus 
ratio,  calculated  by  the  institution  as  of 
each  monthend  with  a  minimum 
requirement  of  7  percent,  is  as  follows: 

The  ratio  numerator: 

Undistributed  earnings/ unallocated 
surplus  per  FCA  Call  Report; 

Plus:  Certain  perpetual  common  or 
noncumulative  perpetual  preferred 
stock  not  purchased  as  a  condition  of 
obtainii^  a  loan; 

Plus:  Oaitain  nonqualified  and 
qualified  allocated  equities; 

Plus;  Term  stock  with  an  original 
maturity  of  at  least  5  years; 

Less:  For  associations  only,  an 
amount  equal  to  the  amount  of  allocated 
bank  equities  counted  as  permanent 
capital  by  the  bank; 

Less:  For  banks  only,  an  amount  equal 
to  the  amount  of  bank  equities  counted 
as  association  capital. 

Divided  by — 

The  ratio  denominator: 

Risk-adjusted  asset  base  per  the 
permanent  capital  regulations, 
excluding  the  net  impact  of  any 
unrealized  gains  or  losses  on  available- 
for-sale  secxirities; 

Less:  For  associations  only,  allocated 
bank  equities  counted  as  permanent 
capital  by  the  bank; 

Less;  For  banks  only,  an  amount  equal 
to  the  amount  of  bank  equities  coimted 
as  association  capital. 

C.  Collateral  Ratio 

The  FCA  originally  proposed  that  all 
System  banks  should  maintain  a  net 
collateral  ratio  of  104  percent  of  eligible 
assets  (described  in  existing  §615.5050), 
less  an  amount  equal  to  the  amoimt  of 
bank  eqmties  counted  as  association 
permanent  capital,  divided  by  total 
liabilities. 

The  FCA  received  nvmierous 
comments  regarding  the  originally 
proposed  104-percent  net  collateral  ratio 
requirement.  All  of  the  commenters  on 
this  issue  took  exception  to  the  104- 
percent  level,  asserting  that  the  103- 
percent  level  established  by  the 
System's  Market  Access  Agreement 
(MAA)  was  sufficient.  Commenters 
further  asserted  that  the  FCA  had 
endorsed  the  MAA.  They  alleged  that 
the  higher  regulatory  requirement  was 
inconsistent  with  the  FCA's 
"endorsement"  of  MAA. 

One  commenter  expressed  concern 
that  the  104-percent  collateral  ratio 
requirement  was  counterproductive  to 
building  capital  at  the  association  level. 
This  commenter  stated  that  the  thrust  of 
the  FCA's  proposed  rule  was  to 
encourage  associations  to  build  higher 


levels  of  capital.  However,  the  high 
bank  collateral  requirement  would 
result  in  the  banks  accumulating  more 
capital  through  higher  direct  loan  rates, 
which  would  reduce  the  association's 
ability  to  be  competitive  and 
acciunulate  higher  levels  of  capital. 

The  System's  joint  comment 
highlighted  several  perceived 
weaknesses  in  the  wording  of  the 
originally  proposed  collateral 
requirement.  Specifically,  it  said  that 
the  proposed  rule  incorrectly  referred  to 
a  "collateral  position"  required  by  FCA 
regulations  and  the  Act.  "rhe  System 
pointed  out  that  neither  §  615.5050  nor 
the  Act  uses  the  term  "collateral 
position"  but  rather  compares  certain 
assets  defined  as  collateral  with  certain 
obhgations  requiring  collateraUzaticHi. 
The  System  added  that  the  proposed 
regulation  "incorrectly"  used  total 
liabiUties  as  the  denominator,  rather 
than  "obligations  requiring 
collateraUzation."  The  System 
recommended  revising  the  proposed  net 
collateral  ratio  definition  to  exphcitly 
eliminate  the  application  of  FAS  No. 
115,  in  accordance  with  a  statement  in 
the  proposed  rule's  supplementary 
information  that  the  effect  of  FAS  No. 
.115  was  intended  to  be  excluded  from 
all  of  the  proposed  ratios.  FAS  No.  115 
is  a  statement  of  generally  accepted 
accounting  principles  (GAAP)  requiring 
financial  statements  to  include  the  net 
effect  of  unreaUzed  gains  and  losses 
resulting  from  available-for-sale 
securities. 

The  FCA  notes  that  its  approval  of  the 
System  banks'  MAA  did  not  constitute, 
and  should  not  be  interpreted  as,  a 
restriction  on  the  FCA's  authority  to 
estabhsh  appropriate  minimum  capital 
or  collateral  standards.  Moreover,  any 
comparison  of  the  rule's  collateral  ratio 
standard  to  the  103-percent  collateral 
level  in  the  MAA  or  the  collateral 
calculation  that  is  set  forth  for  funding 
purposes  in  §615.5050  is  inappropriate 
because  the  standards  are  calculated 
differently.  The  MAA  standards  and 
funding  requirement  do  not  include  a 
deduction  for  a  bank's  equities  that  are 
not  counted  as  permanent  capital  by 
that  bank  according  to  its  allotment 
agreement.  The  reproposed  rule's 
collateral  standard  would  require  this 
deduction.  Furthermore,  the  rule's 
denominator  is  total  liabiUties,  not 
"coUateraUzed  debt  obligations"  as 
currently  required  by  the  MAA  and 
§615.5050. 

The  FCA  reproposes  a  net  collateral 
ratio  requirement  with  substantially  the 
same  calculation  as  in  the  originally 
proposed  nile.  The  FCA  beUeves  that 
the  net  collateral  ratio  in  this  rule  would 
be  a  more  precise  measure  of  the 
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financial  health  of  System  banks  than 
the  collateral  ratio  in  the  MAA.'A 
collateral  ratio  net  of  any  bank  assets 
counted  as  permanent  capital  by 
associations  eliminates  the  double- 
leveraging  of  capital  in  System 
institutions.  Using  total  liabilities  as  the 
denominator  instead  of  "collateralized 
obligations"  makes  the  ratio  more 
meaningful  as  a  safety  and  soundness 
measure  and  prevents  a  bank  from 
leveraging  its  balance  sheet  by  obtaining 
funds  from  non-System  sources,  which 
are  not  classified  as  "collateralized 
obligations."  The  FCA  strongly  believes 
that  the  net  collateral  ratio  is  a  critical 
measure  of  financial  health  and 
provides  an  early  measure  of  a  bank's 
abihty  to  obtain  funds  from  the  market 
place.  Severe  safety  and  soundness 
concerns  arise  if  sufficient  collateral  is 
not  available  for  banks  to  offer  investors 
who  purchase  System  debt  instrximents. 
The  net  collateral  ratio  in  this  rule  is 
intended  to  provide  an  early  "tripwire" 
to  help  avoid  such  severe  situations. 

The  FCA  reproposes  a  minimum  net 
collateral  ratio  standard  of  103  percent, 
reduced  from  the  104- percent 
requirement  in  the  onginaliy  proposed 
rule.  In  light  of  the  increased  capital 
requirements  of  the  two  surplus 
standards  for  both  banks  and 
associations  that  the  FCA  is 
reproposing,  a  collateral  standard  of  103 
percent  will  be  sufficient  in  most  cases 
to  ensure  the  maintenance  of  a 
minimum  level  of  protection  and 
implementation  of  supervisory 
measures  should  market  forces  cause  a 
decline  in  the  underlying  value  of 
collateral.  This  standard  generally 
provides  additional  assurance  that  a 
bank  will  maintain  sufficient  collateral 
for  continued  access  to  capital  markets, 
because  the  System  banks'  MAA  does 
not  limit  access  to  the  capital  markets 
until  a  bank's  collateral  ratio,  as  defined 
in  the  MAA.  drops  below  102  percent. 

The  reproposed  rule's  net  collateral 
requirement  provides  an  earlier  trigger 
for  supervisory  involvement  than  the 
MAA  computation  or  the  collateral 
requirement  for  funding  purposes.  It 
would  provide  a  level  of  protection  for 
operating  and  other  forms  of  risk  at  the 
bank,  and  it  is  similar  to  the  leverage 
ratios  required  by  other  regulators. 

The  FCA  has  determined  that  the 
exclusion  of  the  effect  of  FAS  No.  115 
from  the  computation  of  the  net 
collateral  ratio  could  result  in  a 
differential  treatment  of  eligible 
investments,  according  to  whether  they 
are  designated  as  available  for  sale  or 
held  to  maturity.  Under  §615.5050,  a 
bank's  entire  investment  portfolio  must 
be  valued  at  the  lower  of  cost  or  market. 
Accordingly,  applying  the  exclusion  of 


the  effect  of  FAS  No.  115  will  not  negate 
the  effect  of  temporary  fluctuations  in 
the  market  value  against  a  bank's  entire 
investment  portfolio,  because 
unrealized  holding  gains  and  losses 
under  FAS  No.  115  apply  only  to  the 
portion  of  a  bank's  investments 
classified  as  available  for  sale,  not  to 
investments  classified  as  held  to 
maturity.  To  ensure  that  the  objective  of 
this  ratio  is  uniformly  attained,  the 
reproposed  rule  would  require  all 
eligible  investments  held  by  a  bank  to 
be  valued  based  on  their  amortized  costs 
for  the  purposes  of  calculating  its  net 
collateral  ratio. 

Under  the  reproposed  rule,  the  net 
collateral  ratio  is  calculated  as  follows: 

The  ratio  numerator  is  a  bank's  net 
collateral,  which  equals: 

A  banJ('s  total  eligible  collateral  as 
defined  by  §  615.5050  (except  that 
eligible  investments  as  described  in 
§615.5140  are  to  be  valued  at  their 
amortized  cost), 

Less:  An  amoimt  equal  to  that  portion 
of  the  allocated  investments  of  affiliated 
associations  that  is  not  counted  as 
permanent  capital  of  the  bank. 

Divided  by — 

The  ratio  denominator,  which  equals: 

The  bank's  total  liabiUties. 

D.  Compliance  Issues 

The  originally  proposed  rule  required 
institutions  below  applicable  minimum 
surplus  and  collateral  standards  to 
develop  and  submit  a  capital  plan 
acceptable  to  the  FCA  for  achieving 
minimum  standards.  An  association 
below  the  unallocated  surplus  standard 
on  the  effective  date  of  the  rule  had  the 
option  of  including  a  Risk- Sharing 
Agreement  with  its  affiliated  bank  as 
part  of  its  capital  plan.  An  association 
falling  below  the  minimum  standard 
after  the  rule's  effective  date  could 
include  a  Risk-Sharing  Agreement  only 
with  FCA  approval.  Institutions  meeting 
the  goals  of  FCA -approved  capital  plans 
would  be  deemed  to  be  in  compliance 
with  minimum  surplus  and  collateral 
standards.  In  addition,  the  FCA  sought 
comment  on  whether  the  Risk-Sharing 
Agreement  should  be  a  permanent 
option  for  associations. 

Two  issues  pertaining  to  compliance 
were  raised  by  commenters.  The  first 
issue  concerned  how  much  time 
institutions  will  have  to  come  into 
compUance  with  the  ratios.  The 
originally  proposed  rule  required  an 
institution  not  meeting  applicable 
surplus  or  collateral  requirements  to 
submit  to  the  FCA  a  capital  plan  for 
achieving  and  maintaining  the 
standards,  with  appropriate  annual 
progress  toward  meeting  the  standards. 
In  the  supplementary  iiiformation  to  the 


proposed  rule,  the  FCA  stated  that  it 
expected  capital  plans  submitted  by 
institutions  below  the  minimum  surplus 
or  collateral  requirements  to  include  a 
reasonable  timeframe  for  achieving  the 
minimum  surplus  or  collateral 
standards. 

The  St.  Paul  BC  expressed  significant 
concern  about  the  'subjective  nature"  of 
the  reasonable  timeframe  "requirement" 
for  achieving  the  minimum  capital 
standards.  The  BC  stated  that  a 
timeframe  set  by  the  FCA  could  restrict 
the  bank  from  adequately  serving  its 
membership,  require  the  accelerated 
restructuring  of  the  balance  sheet 
(apparently  by  having  to  reduce  assets), 
and  require  a  significant  amount  of 
patronage  earnings  to  be  retained  as 
unallocated  surplus.  The  BC  said  that 
the  impact  would  be  to:  (1)  Reduce 
earnings  and  patronage  refunds;  (2) 
dissipate  capital;  (3)  significantly 
weaken  its  competitive  position:  and  (4) 
potentially  jeopardize  the  advantages  of 
operating  on  a  Subchapter  T  basis  for 
tax  purposes.  Over  two  dozen  of  the 
bank's  stockholders  sent  letters  with 
essentially  the  same  comment  as  the 
bank.  One  respondent  stated  that  the 
FCA  would  appear  to  have  "absolute 
discretion"  in  determining  what 
constitutes  a  reasonable  timeframe.  Two 
Farm  Credit  associations  also  expressed 
concern  with  the  subjective  nature  of  a 
"reasonable  timeframe  " 

The  System  in  its  joint  comment 
stated  that  the  FCA  has  an  obligation  to 
document  in  the  regulation,  and  provide 
opportunity  for  comment  on,  the 
standard  of  care  that  should  uniformly 
be  employed  by  FCA  staff  for 
determining  the  "reasonable 
timeframe."  Furthermore,  the  System 
said  that,  due  to  the  very  sensitive 
nature  of  the  System's  cooperative 
relationship  with  its  stockholders,  the 
determination  of  a  reasonable  timeframe 
should  be  specified  or  outlined  in  FCA 
pohcy  or  regulation  rather  than  being 
potentially  applied  judgmentally  by  the 
FCA  staff,  which  may  result  in  an 
uneven  application  of  the  criteria. 

The  second  compliance  issue 
concerned  whether  an  association  could 
employ  a  Risk-Sharing  Agreement  as  a 
permanent  alternative  to  reaching  a  core 
surplus  level  of  3.5  percent.  Some  of  the 
commenters  stated  that  risk-sharing,  if 
permitted  on  a  permanent  basis,  would 
address  the  safety  and  soundness 
concerns  raised  by  the  FCA  without  an 
association's  incurring  a  tax  liabihty. 
Nevertheless,  the  proposed  Risk-Sharing 
Agreement  was  criticized  as  too 
compUcated  and  also  as  being  a  poor 
vehicle  to  recapture  previously  paid 
taxes.  The  proposed  rule  required  risk- 
sharing  to  begin  when  losses  exceeded 
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the  current  year's  earnings.  Commenters 
noted  that  this  might  prevent  an 
association  from  recouping  some  of  the 
taxes  that  might  be  recoverable  from 
previous  years  and  recommended  that 
some  mechanism  be  implemented  to 
delay  the  risk-sharing  trigger  until  all 
available  taxes  have  been  recouped 

The  System's  joint  comment  included 
a  description  of  a  "contractual 
conversion  mechanism"  that  was,  in  its 
view,  simpler  than  the  proposed  rule's 
Risk-Sharing  Agreement  and  that 
contained  activation  provisions  that 
would  maximize  tax  benefits  due  to 
operating  losses  and  help  to  mitigate  an 
association's  economic  adversity.  The 
System  suggested  that  an  association  be 
permitted  to  include  such  a  conversion 
provision  in  its  capital  plan  until  the 
end  of  2006  without  FCA  approval. 

In  the  reproposed  rule,  the  FCA  has 
made  several  significant  changes  to  the 
compliance  provisions  from  the 
originally  proposed  rulp-  First,  the  FCA 
t)elieves  that  the  use  of  a  capital  plan 
{which  is  referred  to  as  a  "capital 
restoration  plan"  in  the  reproposed  rule 
to  distinguish  it  from  other  capital 
plans)  to  achieve  minimum  surplus  or 
collateral  ratios  should  be  an  option 
only  for  those  institutions  that  are  below 
a  minimum  standard  on  the  effective 
date  of  diis  rule.  For  institutions  that 
fall  below  a  minimum  surplus  or 
collateral  standard  subsequent  to  the 
effective  date  of  this  rule,  the  FCA 
would  address  the  noncomphance  in 
the  same  way  it  treats  other  instances  of 
noncompliance  with  FC\  regulations. 
The  Agency  would  decide  on  a  case-by- 
case  basis  what  supervisory  action,  if 
any  to  take  with  respect  to  the 
violation — from  simply  requiring  the 
institution  to  submit  a  capital 
restoration  plan  to  a  more  formal  action. 
Any  decision  in  this  regard  would 
depend  on  the  level  of  an  institution's 
capital  and  the  severity  of  its  problems. 
The  FCA  has  proposed  this  change  m 
order  to  have  greater  flexibility  to 
impose  requirements  commensurate 
with  the  seriousness  of  the  situation,  or 
to  take  no  formal  action  if  the 
noncompliance  appears  minor,  not  due 
to  mismanagement  of  the  institution, 
and  likeiv  to  be  short-lived. 

Second,  the  FCA  has  deleted  from  the 
reproposed  rule  the  definition  of  "Risk- 
Sharing  Agreement"  in  order  to  give 
associations  more  latitude  in  devising 
mechanisms  to  achieve  initial 
compliance  with  the  core  surplus 
requirement  The  FCA  agrees  with 
commenters  that  different  types  of 
contractual  arrangements,  including 
arrangements  that  enable  an  association 
to  take  advantage  of  tax  provisions  for 
distressed  institutions,  could  be  an 


acceptable  part  of  an  association's  plan 
to  restore  capital. 

Third,  the  FC/v  has  added  a 
requirement  to  report  noncompliance 
with  the  su^lus  or  collateral  ratios  to 
the  FCA  within  20  calendar  days  of  the 
end  of  the  month  as  of  which  the 
noncomplying  ratio  was  computed. 

Fo'irth,  the  FCA  has  placed  a  limit  of 
180  days  from  the  effective  date  of  the 
rule  for  an  institution  not  in  compUance 
on  the  effective  date  to  submit,  and  the 
FCA  to  approve,  a  capital  restoration 
plan.  The  FCA  beheves  that  placing  a 
limit  on  the  time  during  which  an 
institution  has  to  submit  an  acceptable 
plan  adds  certainty  and  finality  to  the 
initial  approval  process 

Finally,  in  response  to  commenters' 
suggestions,  the  FCA  has  added  to  the 
compliance  provision  in  the  reproposed 
rule  a  list  of  factors  to  be  considered  by 
the  Agency  in  approving  compUance 
plans.  The  factors  include,  as 
applicable: 

1.  The  conditions  or  circumstances 
leading  to  the  institution's  falUng  below 
minimum  levels  (and  whether  or  not 
they  were  caused  by  actions  of  the 
institution  or  were  beyond  the 
institution's  control); 

2.  The  exigency  of  those 
circumstances  or  potential  problems; 

3.  The  overall  condition,  management 
strength,  and  future  prospects  of  the 
institution  and,  if  appUcable,  affiUated 
System  institutions; 

4.  The  institution's  capital,  adverse 
asset  (including  nonaccrual  and 
nonperforming  loans),  allowance  for 
loss,  and  other  ratios  compared  to  the 
ratios  of  its  peers  or  industry  norms; 

5.  How  far  an  institution's  ratio  is 
below  the  minimum; 

6.  The  estimated  rate  at  which  the 
institution  can  reasonably  be  expected 
to  generate  additional  earnings; 

7.  The  effect  of  the  business  changes 
required  to  increase  capital; 

8.  The  institution's  previous 
compUance  practices,  as  appropriate; 

9.  The  views  of  the  institution's 
directors  and  senior  management 
regarding  the  plan;  and 

10.  Any  other  facts  or  circiunstances 
that  the  FCA  deems  relevant. 

Notwithstanding  the  concerns  of 
commenters  regarding  the  "reasonable 
timeframe"  in  which  noncompljring 
institutions  would  be  expected  to 
achieve  all  minimum  surplus  and 
collateral  standards,  the  FCA  is  not 
persuaded  that  the  rule  should  specify 
a  single  timeframe  in  which  institutions 
must  meet  the  standards.  The  Agency 
continues  to  beUeve  that  not  specifying 
a  timeframe  would  allow  maximum 
flexibility  and  latitude  to  determine  the 
best  course  for  building  capital  ratios  to 


at  least  the  minimum  levels.  In  view  of 
the  wide  range  in  both  the  amount  of 
shortfall  and  the  reasons  for  that 
shortfall  among  institutions  not  meeting 
the  propKtsed  requirements,  the  FCA 
concludes  that  no  specific  timeframe 
would  be  suitable  in  every  case.  The 
FCA  anticipates  that  it  would  approve 
capital  restoration  plans  that  project 
appropriate  annual  progress  toward 
compUance.  The  Agency  recognizes  that 
capital  restoration  plans  must  be 
reaUstic  and  that  long-term  plans  may 
be  appropriate  in  some  circumstances. 

E.  Stock  Retirement  Provisions 

The  FCA  originally  proposed  to 
permit  institution  boards  of  directors  to 
delegate  discretion  in  the  retirement  of 
borrower  stock  to  management  as  long 
as,  after  retirement,  an  institution  would 
meet  all  of  its  appUcable  surplus  and 
coUateral  requdrements  and  its 
permanent  capital  ratio  would  remain 
above  9  percent.  The  FCA  received  two 
comments  on  the  proposal.  The  ABA 
was  troubled  by  the  possibiUty  that 
System  institutions  would  be  able  to 
continue  to  retire  stock,  albeit  with  the 
specific  approval  of  the  board  of 
directors,  if  the  institution's  permanent 
capital  were  below  9  percent.  The  trade 
association's  particular  concern  was 
apparently  the  potential  for  insider 
abuse.  The  ABA  recommended  that 
stock  retirements  be  prohibited  when 
permanent  capital  is  below  9  percent 
and  that  the  proposal  be  revisited  by  the 
FCA  to  prevent  confUcts  of  interest  with 
insiders.  A  System  association  criticized 
the  FCA's  proposal  as  eliminating  any 
flexibiUty  on  the  part  of  management 
with  respect  to  stock  retirements  and  as 
setting  too  high  a  standard  that  would 
result  in  inappropriate  involvement  by 
a  regulator  at  a  point  where  an 
institution  still  has  a  relatively  strong 
permanent  capital  position.  The 
association  suggested  that  management 
be  allowed  to  retire  "de  minimis" 
amounts  of  stock  as  long  as  the 
permanent  capital  remains  above  8 
percent. 

The  FCA  reproposes  the  originally 
proposed  stock  retirement  provisions 
without  change.  Accordingly,  as  long  as 
after  retirement  an  institution's  core 
surplus  and  total  surplus  ratios  (and,  for 
baiiks,  the  collateral  ratio)  would  meet 
or  exceed  applicable  minimum 
standards,  and  the  f>ennanent  capital 
position  would  remain  above  9  percent, 
the  retirement  of  borrower  stock  could 
be  delegated  by  the  institution's  board 
of  directors  to  its  management. 

The  FCA  notes  that  the  ABA's 
proposal  that  no  redemption  of 
borrower  stock  be  permitted  if  the 
association's  capital  falls  below  9 
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percent  is  inconsistent  with  System 
institutions'  statutory  ^^^  to  retire 
stock  at  the  sole  discretion  of  the  board, 
as  long  as  the  institution  meets  its 
permanent  capital  standard.  Although 
the  FCA  recognizes  that  there  is  a 
potential  for  abuse  of  discretion  by 
institution  board  members  in  the 
retirement  of  their  own  equities,  the 
FCA  monitors  retirements  of  stock 
owned  by  directors  in  the  examination 
process  and  has  never  yet  found  this 
kind  of  abuse. 

The  System  association's  suggestion 
that  institution  management  be  allowed 
to  retire  "de  minimis"  amounts  of  stock 
under  delegated  authority  imtil  the 
institution's  permanent  capital  falls  to  8 
percent  was  also  not  accepted  because, 
as  the  FCA  interprets  this  suggestion,  a 
stock  retirement  in  an  amount  equal  to 
as  much  as  1  percent  of  permanent 
capital  would  be  considered  to  be  "de 
minimis."  Furthermore,  the  FCA  does 
not  believe  that  the  restrictions  the 
reproposed  regulation  would  place  on 
delegation  of  stock  retirements  would  be 
onerous  or  would  significantly  affect  the 
institution  s  ability  to  operate  in  a 
flexible  manner. 

F  Individual  Institution  Capital  Ratios 
and  Capital  Directives 

Subpart  L.  Establishment  of  Minimum 
Capital  Ratios  for  an  Individual 
Institution,  and  subpart  M,  Issuance  of 
a  Capital  Directive,  are  reproposed  in 
substantially  the  form  in  which  they 
were  onginally  proposed.  The  FCA  does 
not  agree  with  the  suggestion  of  a 
commenter  to  eliminate  the  application 
of  civil  money  penalties  in  cases  where 
an  individual  institution  capital  ratio 
was  not  met  but  the  otherwise 
applicable  ratios  were  met,  because  the 
FCA's  reason  for  setting  a  higher  ratio  in 
the  first  place  would  be  its  judgment 
that  the  institution  would  not  be 
operating  in  a  safe  and  soimd  manner  if 
it  were  below  the  individually  set  ratio. 
The  FCA  also  has  not  included  a 
commenter's  suggestion  to  establish  an 
office  of  ombudsman.  Should  concerns 
arise  regarding  the  fair  application  of 
individual  institution  ratios  or  capital 
directives  to  different  institutions  in  the 
System,  the  FCA  would  address  those 
concerns  on  a  case-by-case  basis. 

G.  Other  Capital  Issues 

1.  Nine  commenters,  including  the 
System's  joint  comment,  raised 
concerns  with  the  ciurent  practice  of 
risk-weighting  unused  loan 
commitments  with  remaining  maturities 
in  excess  of  1  year.  Because  this  issue 
requires  further  study,  it  will  be 
considered  by  the  FCA  in  the  next  phase 
of  its  review  of  capital  regulations. 


2.  One  commenter  suggested  that  the 
surplus  standards  should  not  be 
applicable  to  Federal  land  bank 
associations  (FLBAs)  that  do  not  have 
exposure  to  loan  losses,  as  provided  for 
in  §  615.5210(e)(9).  The  reproposed  rule 
would  make  no  changes  in  the 
application  of  surplus  requirements  to 
all  FLBAs,  because  the  Agency  believes 
that  these  requirements  would  be 
minimal  and  would  pose  no  hardship 
on  any  FLBA.  Furthermore,  FLBAs  with 
no  exposure  to  loan  losses  have  very 
minimal  levels  of  risk-adjusted  assets  to 
capitalize.  The  FCA  believes  that  it  is 
appropriate  for  every  institution  to  have 
at  least  some  level  of  positive  surplus 
funds  based  on  the  level  of  operations. 
For  this  reason,  the  FCA  has  concluded 
that  it  is  appropriate  to  have  the  same 
requirement  apply  to  all  associations, 
including  FLBAs.  The  FCA  notes  that 
funds  that  are  earned  at  the  bank  and 
distributed  to  the  FLBAs  are  not  taxable, 
adding  no  tax  burden  to  the  FLBAs. 

3.  Other  provisions  of  the  proposed 
rule  pertaining  to  the  exclusion  of  the 
impact  of  unrealized  gains  and  losses  on 
available-for-sale  seciuities,  as  well  as 
technical  and  conforming  changes,  are 
reproposed  in  the  same  form  in  which 
they  were  proposed. , 

H.  Limitations  on  Financing  Non- 
Agricultural  Credit  Needs  of  Bona  Fide 
Farmers,  Ranchers,  Aquatic  Producers 
or  Harvesters 

Under  reproposed  §613.3000,  all 
bona  fide  farmers,  ranchers,  and  aquatic 
producers  or  harvesters  would  be 
eligible  for  FCS  financing  of  their 
agricultural  or  aquatic  needs.  The 
reproposal  would  place  limitations  on 
all  other  credit  to  farmers,  however, 
using  criteria  that  are  more  specific  and 
appropriate  than  those  in  the  existing 
regulation.  The  reproposed  regulation 
would  distinguish  individual  fanners 
who  actively  produce  agricultiu^ 
products  or  manage  a  farming  operation 
from  passive  farm  owners,  who  meet  the 
definition  of  a  bona  fide  farmer  only 
because  they  own  agricultural  land. 
Retired  farmers  who  have  been  engaged 
in  agricultural  production,  including 
incapacitated  farmers,  who  own 
agricultural  land  and  assume  some 
portion  of  their  tenant's  production  risk, 
would  also  be  considered  active 
farmers.  Under  the  reproposed  rule, 
active  farmers  would  be  given  limited 
access  to  FCS  financing  for  their  other 
credit  needs,  but  access  becomes  more 
linuted  or  completely  precluded  for 
passive  farm  owners  and  non-resident 
foreign  nationals. 


1.  Non- Agricultural  Business  Needs  of 
the  Borrower 

The  reproposed  regulation  would 
allow  FCS  banks  and  associations  to 
finance  the  non-agricultural  business 
needs  of  citizens  and  permanent 
residents  of  the  United  States  who  are 
eligible  imder  §  613.3000(aj(3){i).  This 
financing  would  be  limited  to  an 
amount  that  does  not  exceed  the  market 
value  of  the  borrower's  agricultural 
assets.  The  reproposed  regulation  does 
not  permit  System  lenders  to  offer  non- 
agricultural  business  financing  to  non- 
resident foreign  nationals  or  individuals 
who  are  eligible  because  they  own 
agricultural  land  as  a  passive 
mvesuTient  pursuant  to 
§613.3000(a)(3)(ii). 

The  reproposed  regulation  does  not 
represent  a  substantial  change  from  the 
existing  regulation  on  this  point.  The 
reproposal  continues  to  link  a 
borrower's  access  to  FCS  financing  to 
his  or  her  involvement  in  agriculture. 
The  existing  regulation  views  a  farmer's 
involvement  in  agriculture  as  a 
continuum,  ranging  from  full-time,  to 
part-time,  to  a  person  "whose  business 
is  essentially  other  than  farming."  It 
states  as  a  guiding  principle  that  the 
purposes  foi  which  credit  may  be 
extended  ought  to  become  more 
restricted  as  a  borrower's  status  becomes 
further  away  from  being  a  full-time 
farmer  The  reproposal  distinguishes 
instead  between  a  farmer  who  actively 
engages  in  agricultural  production  or 
farm  management  and  one  who  simply 
owns  farm  land.  Only  the  active  farmer 
is  permitted  to  borrow  for  non- 
agricultural  business  needs.  Moreover, 
the  reproposal  contains  a  precise  limit 
on  the  amount  of  such  credit  that  may 
be  extended.  Although  both  the  existing 
and  reproposed  regulations  ensure  that 
the  System  retains  its  focus  on 
agricultural  lending,  the  new  approach 
relies  on  exact  and  objective  standards 
that  are  more  meaningful  and  easier  to 
apply. 

2.  Housing  and  Domestic  Needs 

Reproposed  §613. 3000(d)(1)  would 
authorize  citizens  and  permanent 
residents  of  the  United  States  who  are 
active  farmers  to  obtain  System 
financing  for  their  housing  and 
domestic  needs  without  restriction  other 
than  their  creditworthiness.  Such 
borrowers  have  strong  ties  to 
agricultural  or  aquatic  production  and 
FCS  financing  for  their  housing  and 
domestic  needs  should  not  alter  their 
status  as  farmers,  ranchers,  and  aquatic 
producers  or  harvesters. 

Reproposed  §  613.3000(d)(3)  would 
allow  individuals  who  own  agricultural 
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land  as  «  passive  investment  to  obtain 
Syistem  fmancing  for  their  housing  and 
domestic  needs  in  an  amount  that  does 
not  exceed  the  market  value  of  their 
agncuiturai  assets.  Persons  who  are 
eligible  solely  because  they  own  farm 
land  are  primarily  engaged  m  vocations 
other  than  agriculture. 

In  addition,  reproposed 
§613  3000(d)(2)  would  allow  non- 
resident foreign  nationals  who  actively 
engage  in  agricultural  or  aquatic 
production  in  the  United  States  to 
obtain  System  fmancing  for  housing  and 
dom.estic  needs  that  are  reasonably 
related  to  their  agricultural  or  aquatic 
operations  located  in  the  U.S.A. 

More  specifically,  active  farmers  who 
are  non-resident  foreign  nationals  could 
obtain  System  financing  onh  for  a 
house  that  is  located  on  or  near  their 
farm  or  ranch.  .Additionally,  the  FCA 
intends  that  the  FCS  extend  credit  to 
non-resident  foreign  nationals  onlv  for 
those  housing  and  domestic  needs  that 
enable  the  borrower  to  conduct  a 
farming  operation  in  the  United  States. 
The  FCA  believes  that  non-resident 
foreign  nationals  who  are  active  farmers 
should  not  be  allowed  unrestricted 
System  fmancing  for  their  housing  and 
domestic  needs  because  they  lack  a 
permanent  presence  in  the  United 
States. 

Like  the  existing  regulation,  this 
proposal  allows  active  farmers  to  obtain 
credit  for  their  housing  amd  domestic 
needs.  It  would  expressly  permit  certain 
other  fanners  to  borrow  from  the  FCS 
for  their  housing  and  domestic  needs 
but  with  the  restrictions  described 
above,  which  are  intended  to  ensure 
that  such  credit  is  generally  appropnate 
to  their  fanning  operations. 

3.  Definition  of  Agricultural  Assets 

Because  the  amount  of  financing  to  an 
eligible  bonower  for  other  credit  needs 
is  limited  to  the  market  value  of  the 
borrower's  agncuiturai  assets,  this  tenn 
was  the  subject  of  a  number  of 
comments  The  FCA  s  originally 
proposed  regulation  did  not  define 
"agricultural  assets,"  although  the 
preamble  to  proposed  §  613.3000(a) 
stated  that  agricultural  assets  included 
"real  estate,  a  home  that  is  located  on 
a  farm  or  ranch,  equipment,  chattel,  and 
livestock." 

System  commenters  asked  the  FCA  to 
define  "agricultural  assets"  in  the 
regulation.  They  proposed  a  more 
expansive  definition  of  "agricultural 
assets"  that,  in  their  view,  would  reflect 
the  diversity  of  agriculture.  The  FCC's 
comment  suggested  that  "agricultural 
assets"  include  "aD  tangible  and 
intangible  assets  reasonably  necessary 
to,  derived  from,  used  in,  or  available 


for  use  in  the  borrower's  agricultural  or 
aquatic  operation,  including  the 
borrower's  personal  residence, 
regardless  of  its  location,"  The  comment 
recommended  that  tangible  and 
intangible  assets  include  all  personal 
property  and  financial  assets  used  in  the 
borrower's  operation  and  the  proceeds 
that  are  derived  from  the  sale  of 
agricultural  assets  Under  the  System's 
proposal,  receivables,  cash,  investments 
purchased  with  proc;eeds  fi-om  the  sale 
of  agricultural  assets,  trademarks,  motor 
vehicles,  aircraft,  seagoing  vessels,  and 
other  personal  property  would  be 
agricultural  assets  System  commenters 
also  believed  that  off-farm  residences 
should  qualif\'  as  agricultural  assets 
because  farmers  and  producers  in  the 
fishing,  timber,  and  nursery  industries 
often  live  off-site. 

As  requested  by  the  commenters,  the 
FCA  has  incorporated  a  definition  of 
"agricultural  assets"  into  the  reproposed 
regulation  The  definition  in  reproposed 
§613  3000(a)(1).  however,  is  more 
narrow  than  the  FCC's 
recommendations.  The  FCA  has 
excluded  intangibles,  such  as  goodwill 
and  trademarks,  from  the  definition  of 
"agncuiturai  assets    because  the 
establishment  of  a  definitive  market 
value  prior  to  sale  is  difficult  to  derive 
and,  therefore,  oftentimes  unreliable. 
Personal  property  such  as  motor 
vehicles  aircraft,  and  .seagoing  vessels 
qualify  as  agncuiturai  assets  if  the 
borrow  er  uses  them  for  agricultural  or 
aquatic  production  Similarly,  cash, 
investments,  and  sale  proceeds  are  not 
agncuiturai  assets  until  they  are 
reinvested  in  the  borrower's  fanning, 
ranching,  or  aquatic  operations. 
However,  reproposed  «;  613.3000(a)(1) 
does  classify  working  capital  as  an 
agricultural  asset.  Working  capital 
includes  accounts  receivables  from 
agricultural  sales,  inventory  used  in  the 
borrower's  agricultural  or  aquatic 
business,  and  cash  proceeds  that  are 
reinvested  in  the  farming,  ranching,  or 
aquatic  enterprise 

Under  the  reproposed  regulation,  the 
principal  residence  of  a  farmer  who  is 
eligible  under  reprop>osed 
§  613.3000(a)(3)(i)  would  be  considered 
an  agricultural  asset  regardless  of 
whether  it  is  located  on  agricultural 
land.  This  approach  treats  all  active 
farmers  equitably  irrespective  of  where 
they  live  or  type  of  their  agricultural 
endeavor.  Because  the  value  of 
agricultural  assets  will  determine  the 
amount  of  funds  available  for  other 
credit  needs,  these  assets  must  be 
valued  appropriately.  Documentary 
support  for  the  value  should  be 
included  in  the  loan  file. 


/.  Financing  for  Legal  Entities 

The  FCA  proposed  to  allow  any  legal 
entity  that  is  chartered  in  the  United 
States  to  qualify  as  an  ehgible  System 
borrower  if  it  met  the  definition  of  a 
bona  fide  fanner,  rancher,  aquatic 
producer  or  harvester.  Such  legal 
entities  would  be  able  to  obtain 
financing  for  any  of  their  agricultural 
needs.  The  FCA  proposed,  however,  to 
limit  System  financing  of  the  non- 
agricultural  credit  needs  of  legal 
entities.  Under  the  original  proposal, 
legal  entities  woiUd  not  have  been 
eligible  for  financing  for  their  other 
credit  needs  if  they  were  pubUcly  traded 
or  less  than  50  percent  of  the  borrower's 
assets  were  used  in  agricultural  or 
aquatic  production.  "Hie  FCA's  original 
proposal  would  have  allowed  all  other 
legal  entities  to  receive  financing  for 
non-agricultural  purposes  in  an  amount 
that  did  not  exceed  the  market  value  of 
their  agricultural  assets.  The  FCA 
reasoned  that  this  approach  would 
continue  to  authorize  System  banks  and 
associations  to  finance  the  other  credit 
needs  of  family  farm  corporations  and 
other  small-  and  medium -sized  legal 
entities  that  are  closely  held  by  bona 
fide  farmers,  ranchers,  and  aquatic 
producers  or  harvesters.  The  restrictions 
in  proposed  §613. 3000(d)(3)  were 
designed  to  ensure  that  previously 
ineligible  agribusiness  corporations  and 
conglomerates  could  obtain  FCS 
financing  only  for  their  agricultuiral  or 
aquatic  needs. 

The  FCA  received  17  comments  about 
its  proposed  limitations  on  the 
financing  of  legal  entities.  All  System 
commenters  supported  the  FCA's 
proposal  to  repeal  the  existing  eligibility 
restrictions  on  legal  entities  because 
they  beheve  that  the  organizational 
structure  of  the  borrower  should  not 
determine  eUgibiUty.  However,  System 
commenters  opposed  various  aspects  of 
the  proposed  restrictions  on  their  ability 
to  finance  the  non-agricultural  credit 
needs  of  certain  legal  entities. 

In  contrast,  commercial  banks,  their 
trade  associations,  and  FLAG  opposed 
the  FCA's  proposal  to  revise  the 
eligibility  and  scope  of  financing  criteria 
for  legal  entities.  These  comments 
addressed  whether  certam  legal  entities 
should  be  ehgible  for  agricultural  credit 
and  the  extent  to  which  they  should  be 
permitted  to  borrow  from  the  System  for 
their  other  credit  needs.  One  commenter 
asserted  that  family  farm  corporations 
are  the  only  legal  entities  that  should 
qualify  for  System  financing.  Others 
beUeved  a  legal  entity  should  be  eligible 
for  agricultural  credit  only  if  agriculture 
is  its  primary  focus.  Another  commenter 
favored  retaining  the  three-pronged 
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eligibility  test  in  former  §  613.3020(b). 
Two  other  commenters  suggested  that 
legal  entities  should  be  ineligible  to 
borrow  from  Farm  Credit  banks  and 
associations  unless  they  are  owned  by 
farmers,  ranchers,  or  aquatic  producers 
or  harvesters  who  actively  engage  in 
agricultural  or  aquatic  production. 

Both  System  and  non-System 
commenters  opposed  the  FCA's 
proposal  to  deny  publicly  traded 
corporations  access  to  System  funding 
for  their  non-agricultural  credit  needs. 
Some  System  commenters  opposed 
exchiding  publicly  traded  corporations 
from  such  financing  because  they 
beheve  that  current  and  potential 
System  borrowers  will,  in  the  futiue, 
raise  capital  by  selling  their  equities  on 
public  exchanges. 

Other  commenters  opposed  the  FCA's 
approach  toward  publicly  traded 
corporations  because,  in  their  view,  it 
was  not  sufficiently  restrictive.  They 
expressed  concern  that  a  privately 
owied  conglomerate  would  be  able  to 
obtain  System  financing  for  its  non- 
agricultural  activities  by  simply 
restructuring  its  subsidiaries  so  that  50 
percent  of  their  assets  would  be  used  in 
agricultural  production. 

After  considering  all  the  comments, 
the  FC.A  has  decided  to:  (1)  Retain  the 
eligibihty  criteria  for  legal  entities  in 
proposed  §  613.3000(a)(4);  and  (2)  revise 
proposed  §  613.3000(d)(3),  which 
addresses  the  authority  of  FCS  banks 
and  associations  to  finance  the  non- 
agricuhural  credit  needs  of  legal 
entities.  Under  reproposed  and 
redesignated  §  613.3000(a)(5).  a  legal 
entity  will  qualify  as  a  bona  fide  farmer 
if  it  meets  the  eligibility  criteria  in 
n-proposed  §613.3000(a)(3)(i). 
Reproposed  §  613.3000(a)(5)  includes  a 
technical  correction  that  adds  tribal 
authorities  to  the  list  of  governmental 
units  under  whose  laws  legal  entities 
can  be  organized.  Reproposed 
§  613  3000(c)  authorizes  System  banks 
and  associations  to  extend  credit  to  an 
eligible  legal  entity  for  any  agricultural 
or  aquatic  purpose. 

Reproposed  §  613.3000(d)(4)  would 
continue  to  restrict  which  legal  entities 
could  obtain  financing  for  non- 
agricultural  business  needs  and  the 
amount  of  such  credit.  A  legal  entity 
could  obtain  non-agric\iltural  financing 
only  if  more  than  50  percent  of  its 
equity  is  owned  by  individuals  who 
actively  engage  in  agricultural  or  aquatic 
production  to  generate  income  and 
either  more  than  50  percent  of  its:  (1) 
Assets  are  used  in  agricultiu-al  or 
aquatic  production;  or  (2)  income  is 
derived  from  agricultural  or  aquatic 
activities.  Moreover,  the  credit  would  be 
limited  to  an  amount  that  does  not 


exceed  the  market  value  of  its 
agricultural  assets  at  the  time  the  loan 
is  closed.  Because  the  reproposed 
regulation  would  require  the  borrower 
to  meet  these  requirements  at  the  time 
the  loan  is  closed,  a  System  lender 
would  not  be  able  to  finance  the  other 
credit  needs  of  a  legal  entity  unless  its 
agricultural  activities,  after  the 
extension  of  credit,  would  exceed  its 
non-agricultural  activities. 

The  FCA  believes  that  the  reproposed 
regulation  will  strike  an  appropriate 
balance  among  the  concerns  of  all 
commenters.  In  response  to  System 
concerns,  reproposed  §613.3000  would 
repeal  all  regulatory  restrictions  that 
previously  prevented  System  banks  and 
associations  from  providing  agricultural 
credit  to  corporate  farmers.  The 
reproposed  regulation  permits  all  bona 
fide  farmers,  including  all  legal  entities, 
to  obtain  System  financing  for  any 
agricultural  or  aquatic  purpose. 
However,  both  individual  and  corporate 
farmers  must  be  eligible  under 
§613.3000(a)(3)(i)  before  they  can 
borrow  from  the  FCS  for  their  non- 
agricultural  business  needs,  and  then 
only  in  an  amount  that  does  not  exceed 
the  market  value  of  their  agricultural 
assets.  This  ensures  that  only  farmers 
who  actively  engage  in  agricultural  or 
aquatic  production  could  obtain  System 
financing  for  their  non-agricultural 
business  needs. 

The  reproposed  regulation  effectively 
prevents  publicly  traded  corporations 
from  obtaining  System  financing  for 
their  non-agricultural  needs  unless  more 
than  50  percent  of  the  equity  is  held  by 
active  farmers,  ranchers,  and  aquatic 
producers  or  harvesters  are  allowed  to 
borrow  from  the  FCS  for  such  purposes. 
Additionally,  these  changes  would  keep 
lending  to  legal  entities  agriculturally 
focused  because:  (1)  A  majority  of  the 
income  or  assets  of  such  borrowers  must 
be  related  to  agricultural  or  aquatic 
production;  and  (2)  the  amount  of  non- 
agricultural  credit  may  never  exceed  the 
market  value  of  any  borrower's 
agricultural  assets. 

The  FCA  disagrees  with  conunenters 
who  favor  enabling  the  System  to 
finance  the  other  credit  needs  of  all 
legal  entities  engaged  in  agriculture. 
Because  the  primary  mission  of  the  FCS 
is  to  finance  agriculture  and 
aquacultiu*.  FCA  regulations  have 
consistently  imposed  restrictions  of 
some  type  on  non-agricultural  loan 
purposes  to  System  borrowers.  The  FCA 
believes  the  availability  of  non- 
agricultural  credit  for  both  individuals 
and  legal  entities  should  be 
proportionally  related  to  the  borrower's 
involvement  in  agricultural  or  aquatic 
production.  Fanner  ownership, 


combined  with  agricultural  assets  or 
agricultural  income,  are  the  best 
measures  of  whether  a  legal  entity 
focuses  on  agriculture  Accordingly,  the 
reproposed  regulation  would  ensure 
that  such  lending  is  proportional,  while 
giving  the  FCS  ample  flexibility  to 
respond  to  the  evolving  needs  of  all 
agricultural  producers  m  a  rapidly 
changing  economic  environment. 

The  FC.^  also  disagrees  with 
commenters  who  suggest  that  the 
regulation  should  favor  individual 
borrowers  over  legal  entities.  The  FCA 
observes  that  the  Act  does  not  accord 
individuals  preference  over  legal 
entities.  For  this  reason,  FCA 
regviations  should  not  influence  the 
decision  whether  to  conduct 
agricultural  or  aquatic  operations  in  an 
individual  capacity  or  as  a  legal  entity. 

/.  Nationality  of  the  Borrower 

The  FCA  received  ten  comments 
about  proposed  §613.3000(a)(3)(ii). 
which  governs  the  eligibility  of  non- 
resident foreign  nationals  who  have 
been  admitted  into  the  United  States 
pursuant  to  a  provision  in  8  U.S.C. 
1101(a)(15)  that  authorizes  such 
individuals  to  own  property,  or  to 
operate  or  manage  a  business  in  this 
country.  System  commenters  generally 
supported  the  FCA's  original  proposal 
while  other  commenters  opposed  it. 
System  commenters  opined  that  the 
proposed  regulation  was  consistent  with 
the  Act.  which  imposes  no  eligibility 
restriction  on  foreign  nationals.  Some 
System  commenters  suggested  that  the 
FCA  extend  eligibility  to  foreign 
national  legal  entities  that  have  not 
established  a  domestic  subsidiary 
because  no  Federal  law  precludes 
System  banks  or  associations  from 
lending  to  such  parties. 

In  contrast,  a  commercial  bank  opined 
that  the  FCA's  proposal  was  "unfair  and 
unwarranted"  because  American 
citizens  would  compete  with  foreign 
nationals  for  funding  from  the  FCS. 
Three  commenters  asserted  that  loans  to 
non-resident  foreign  nationals  are 
inherently  unsafe  and  unsound.  One 
commenter  believes  that  System  loans 
to  non-resident  foreign  nationals  slow 
the  national  economy  and  worsen  the 
trade  deficit  between  the  United  States 
and  other  countries  Two  other 
commenters  claimed  that  FCS  financing 
to  non-resident  foreign  nationals  forces 
small  family  farms  out  of  business.  A 
trade  association  questioned  whether 
the  ;\ct  authorizes  the  FCS  to  finance 
foreign  nationals. 

The  FCA  disagrees  with  the  argument 
that  the  FCS  lacks  the  legal  authority  to 
extend  credit  to  farmers,  ranchers,  and 
aquatic  producers  and  harvesters  who 
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are  not  American  citizens.  Section  1.1(a) 
of  the  Act  states  that  the  mission  of  the 
FCS  is  to  improve  the  "income  and 
well-being  of  American  farmers  and 
ranchers."  Neither  that  provision  or  any 
other  provision  of  the  Act  explicitly  or 
implicitly  restricts  eligibility  for  System 
loans  to  American  citizens.  The  general 
rulemaking  provisions  of  section 
5.17(aj(9)  of  the  Act  allow  the  FCA  to 
enact  regulations  that  govern  the 
ehgibility  of  foreign  nationals  to  borrow 
from  FCS  institutions. 

Since  19~6  FCA  regulations  have 
allowed  certain  foreign  nationals  who 
have  been  lawfullv  admitted  into  the 
United  States  for  permanent  residence 
and  conduct  agricultural  or  aquatic 
operations  withm  its  territory  to  borrow 
from  System  banks  and  associations  that 
operate  under  titles  I  or  II  of  the  Act. 
Legal  entities  that  are  owned  or 
controlled  by  eligible  foreign  nationals 
also  qualifv-  for  System  financing  under  ». 
existing  FC\  regulations. 

Foreign  nationals  and  foreign  national 
legal  entities  that  lawfully  engage  in 
agricultural  or  aquatic  production  in  the 
United  States  invest  their  capital,  labor, 
time,  and  effort  in  the  American 
agricultural  economy.  In  this  context, 
these  persons  contribute  primarily  to 
the  economy  of  the  United  States,  not 
their  country  of  origin.  Contrary  to  the 
comments  of  commercial  bankers,  the 
United  States  benefits  from  the 
endeavors  of  these  farmers,  just  as  it 
does  from  any  other  fanner  who  helps 
supplv  abundant  and  affordable  food  to 
the  American  consumer 

The  FCA  also  rejects  arguments  that 
loans  to  foreign  nationals  are  inherently 
unsafe  and  unsound.  Although  loans  to 
non-resident  foreign  nationals  may 
expose  System  bariks  and  associations 
to  different  risks,  the  FCA  notes  that  the 
FCS,  like  all  lenders,  should  have  the 
capability  to  identify-  and  manage  the 
risks  associated  with  lending  to  non- 
resident foreign  nationals. 

The  reproposed  regulation,  however, 
further  restricts  the  access  of  non- 
resident foreign  nationals  to  the  System 
for  their  other  credit  needs.  The  original 
proposal  would  have  authorized  non- 
resident foreign  nationals  to  obtain 
System  financing  for  their  housing, 
domestic,  and  non-agncultural  business 
needs  in  an  amount  that  does  not 
exceed  the  market  value  of  their 
agricultural  assets  in  the  United  States. 
In  contrast,  reproposed  §  613.3000(d)(2) 
prohibits  such  borrowers  from  obtaining 
Svstem  financing  in  any  amount  for 
non-agncultural  business  needs.  The 
FCA  beheves  that  the  additional 
restriction  on  loans  to  non-resident 
foreign  nationals  is  justified  because 
their  legal  status  liniits  their  activities 


vkithin  the  United  States.  As  a  general 
rule,  the  visas  of  non-resident  foreign 
nationals  do  not  allow  them  uride 
latitude  to  change  their  business 
activities  within  the  United  States. 
Accordingly,  the  reproposed  regulation 
ensures  that  FCS  lending  to  foreign 
nationals  is  Umited  to  agricultural 
purposes  and  housing  and  domestic 
needs  that  are  reasonably  related  to  the 
borrower's  farming  operation  in  the 
United  States. 

The  FCA  does  not  agree  with  the 
commenters'  recommendation  that  the 
regvdation  allow  System  lenders  to 
finance  foreign  national  legal  entities 
that  have  not  established  a  domestic 
subsidiary.  Reproposed  §613.3000Cb) 
treats  all  United  States  corporations 
exactly  alike  regardless  of  the 
nationality  of  their  owners.  This 
approach  simplifies  the  regulation  and 
avoids  any  safety  and  soundness  issues 
that  could  arise  from  the  absence  of  a 
domestic  charter  by  the  borrower. 
Because  foreign  corporations  that 
produce  agricultural  products  in  the 
United  States  are  able  to  establish  a 
subsidiary  under  domestic  laws,  any 
such  creditworthy  enterprise  that 
desires  financing  from  an  FCS  lender 
will  be  eUgible  to  obtain  it 

One  System  association  suggested  that 
Mexican  or  Canadian  farmers  or 
ranchers  who  obtain  farm-related 
services  in  the  United  States  should  be 
eligible  for  FCS  financing.  More 
specifically,  the  commenter 
recommended  that  the  FCA  authorize 
System  banks  and  associations  to 
finance  Mexican  ranchers  who 
periodically  bring  their  cattle  into  Texas 
to  use  local  feedlots.  The  conunenter 
believes  that  such  an  approach  would 
be  consistent  with  the  spirit  of  the  North 
American  Free  Trade  Agreement 
(NAFTA). 

The  FCA  does  not  accept  this 
suggestion.  Doing  so  would  require  the 
FCA  to  expand  the  definition  of  a  bona 
fide  farmer  or  rancher  to  individuals 
who  neither  conduct  an  agricultural 
operation  inside  the  United  States  nor 
ovm  agricultural  land  in  the  United 
States.  Such  parties  farm  or  ranch 
outside  of  the  United  States,  where  the 
FCS  has  no  authority  to  lend  under 
titles  I  and  n  of  the  Act. 

K.  Legal  Entities  Eligible  To  Borrow 
From  a  BC  or  ACB 

Under  the  FCA's  original  proposal, 
legal  entities  that  are  eligible  to  borrow 
from  a  BC  or  ACB  would  not  have 
qualified  for  financing  from  an  FCB  or 
FCS  association.  Although  the  FCA 
acknowledged  that  some  cooperatives 
have  outstanding  loans  with  FCBs  and 
associations,  the  Agency  expressed 


concern  that  the  revised  eligibility 
standard  for  legal  entities  might 
significantly  expand  competition  within 
the  FCS.  Accordingly,  the  FCA  invited 
comment  on  the  appropriateness  of  a 
regulatorv'  prohibition  on  FCB  and 
association  loans  to  cooperatives  and 
asked  commenters  to  offer  alternative 
solutions. 

The  FCA  received  84  letters  of 
comment  on  its  proposal  to  deny 
eUgible  title  III  borrowers  access  to 
financing  at  FCBs  and  direct  lender 
associations.  Although  the  St.  Paul  BC. 
CoBank,  and  a  pair  of  jointly  managed 
associations  favored  this  proposal,  six 
FCBs.  49  associations,  the  Tenth  District 
PCAs,  16  agricultural  cooperatives  and 
one  individual  opposed  it. 

Most  FCBs  ana  direct  lender 
associations  contended  that  titles  I  and 
n  of  the  Act  permit  them  to  lend  to 
agricultural  cooperatives  and  related 
entities  that  are  also  ehgible  BC  or  ACB 
borrowers.  Many  commenters  claimed 
that  a  regulatory  prohibition  on  FCB  and 
association  loans  to  cooperatives  and 
their  related  entities  is  contrary  to  the 
langiiage  and  intent  of  the  Act.  Many 
commenters  asserted  that  this  proposal 
was  contrary  to  the  FCA's  Regulatory 
Philosophy  Statement,  because  a  ban  on 
FCB  and  association  loans  to  eUgible 
title  in  borrowers  is  not  necessary  to 
implement  or  interpret  the  Act  or 
promote  safety  and  soundness.  Some 
FCS  associations  claimed  that  the  FCA's 
original  proposed  regulation  lacked 
balance  because  it  wovdd  allow  a  BC  or 
ACB  to  serve  FCB  and  association 
customers. 

As  requested  by  the  FCA,  several 
commenters  offered  alternatives  that 
address  the  Agency's  concerns  about 
intra-System  competition.  Many 
commenters  suggested  that  the  FCA 
delete  this  prohibition  from  the 
regulation  and  initiate  a  negotiated 
rulemaking,  or  impanel  an  Advisory 
Committee  pursuant  to  section  5.12  of 
the  Act,  to  address  all  intra-System 
competition  issues.  Several  associations 
suggested  that  the  regulation  require 
FCBs  and  their  associations  to  obtain 
consent  from  a  title  HI  lender  before 
they  extend  credit  to  a  cooperative  or 
related  entity.'  A  jointly  managed  FLCA 
and  PCA  advised  the  FCA  to  allow  an 
FCB  or  direct  lender  association  to  make 
loans  below  a  specified  dollar  amount  to 
cooperatives  without  the  consent  of  a 
title  in  lender.  If  the  loan  exceeded  this 


'  Former  regulations  in  subpart  B  of  part  616 
controlled  intra-System  competition  by  allowing 
title  I  and  n  lenders  to  lend  to  small  cooperatives 
with  the  concurrence  of  the  district  BC  12  CFR 
616.6040  was  originally  adopted  by  the  FXIA  in 
1979.  See  44  FR  69633  [Dec.  4.  1979).  It  was 
repealed  in  1990.  See  55  FR  24888  (June  19,  1990). 
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threshold,  the  FCB  or  direct  lender 
would  be  required  to  either:  (1)  Obtain 
consent  from  a  title  III  lender;  or  (2)  sell 
a  participation  interest  in  the  loan  to  the 
St.  Paul  BC  or  CoBank.  An  FCB  and  one 
of  its  affiliated  associations  suggested 
that  the  regulation  authorize  FCBs  and 
associations  to  lend  only  to  those 
cooperatives  that  engage  in  or  finance 
agncultural  production. 

The  FCA  has  decided  to  withdraw  the 
proposal  to  prohibit  lending  by  FCBs 
and  associations  to  borrowers  also 
eligible  under  title  III.  The  removal  of 
this  prohibition  from  the  regulation 
acknowledges  the  status  quo  within  the 
FCS.  Currently,  titles  I  and  II  lenders 
finance  certain  cooperatives  and  their 
related  entities  under  iheir  statutory 
powers.  The  FC\  finds  that  permitting 
this  continued  overlap  is  preferable  to 
the  alternative  approaches  suggested  by 
some  commenters.  The  consent 
requirement  could  unacceptably  burden 
the  loan  approval  process  for  both 
System  lenders  and  their  borrowers.  The 
FCA  has  no  basis  for  setting  a  specific 
dollar  limit  for  loans  to  cooperatives 
that  would  be  responsive  to  smaller 
cooperatives'  needs 

Trie  FCA  is  aware  that  intra-System 
competition  causes  deep  concern  within 
the  FCS  and  can  have  significant 
implications  for  the  FCS  as  a  whole.  As 
noted  earlier,  many  commenters  have 
suggested  that  the  FCA  address  intra- 
System  competition  issues,  using  a 
participatory  approach,  such  as  a 
negotiated  rulemaking  or  an  Advisory 
Committee  The  FC.\  believes  this 
recommendation  ments  further 
consideration.  It  will  continue  to 
monitor  competition  among  System 
institutions  and  consider  methods  to 
address  these  issues  The  FCA  continues 
to  encourage  System  institutions  to 
resolve  specific  issues  regarding Intra- 
System  competition  by  mutual 
agreement. 

L.  Other  Issues  Raised  by  Commenters 

1.  Definition  of  Bona  Fide  Farmer, 
Rancher,  and  Aquatic  Producer  or 
Harvester 

Proposed  §613, 3000(a)(2)  would 
define  a  bona  fide  fanner,  rancher,  or 
aquatic  producer  or  harvester  as  an 
individual  or  legal  entity  that  either  (1) 
Produces  agricultural  products,  or 
produces  or  harvests  aquatic  products  to 
generate  income;  or  (2)  owns 
agricultural  land.  The  preamble  to  the 
proposed  regulation  noted  that  this 
definition  does  not  represent  a 
significant  departure  from  the  existing 
regulation. 

One  FCB  and  several  of  its  affiliated 
associations  sought  modification  to  this 


definition.  First,  these  commenters 
recommended  that  the  FCA  change  the 
term  "produces  agricultural  products" 
to  "engages  in  the  production  of 
agricidtural  products,"  to  clarify  that 
eligibility  is  not  determined  by  farmer's 
actual  crop  yield.  These  commenters 
expressed  concern  that  proposed 
§  613.3000(a)(2)  could  result  in  a  bona 
fide  farmer  becoming  ineligible  for  an 
operating  loan  due  to  a  crop  failiure  in 
a  previous  year.  Although  the  FCA  has 
not  incorporated  the  commenters' 
recommendation  into  the  reproposed 
regulation,  the  Agency  reaffirms  its 
position  that  crop  failures  do  not  affect 
borrower  elimbility. 

The  same  FCB  and  an  affiliated 
association  requested  that  the  FCA 
revise  proposed  §  613.3000(a)(2)(i)  to 
encompass  parties  who  provide  for  the 
husbardry  of  wild  and  domesticated 
animals.  The  FCA  has  always  regarded 
husbandry  of  farm  and  ranch  animals  as 
an  agricultural  activity  and  believes  that 
no  additional  regulatory  changes  are 
needed. 

The  FCB  and  many  of  its  affiliated 
associations  also  asked  the  FCA  to 
clarify  whether  the  term  "eUgible 
borrower"  in  proposed  §§  613.3000(b) 
and  613.3010  refers  to  parties  who 
already  have  outstanding  System  loans. 
The  FCA  responds  that  eligibility  is  not 
determined  by  whether  the  applicant  is 
a  current  FCS  borrower.  Instead, 
"eligible  borrower"  refers  to  bona  fide 
farmers,  ranchers,  and  aquatic 
producers  or  harvesters  who  quaUfy  for 
System  financing  under  §§  613.3000(b) 
and  613.3010. 

2.  GSE  Status 

Many  conmiercial  banks  and  credit 
unions  questioned  whether  System 
financing  for  the  other  credit  needs  of 
agricultural  and  aquatic  producers  is 
compatible  with  GSE  status  because 
they  believe  GSE  status  gives  the  FCS 
unfair  competitive  advantages  over 
commercial  banks,  credit  unions,  and 
other  lenders.  Some  commenters 
asserted  that  the  FCS  should  be  allowed 
to  compete  with  other  lenders  for  non- 
agricultural  loans  to  farmers  only  when 
such  System  lending  will  fulfill  a 
market  need  that  has  been  neglected  by 
non-GSE  lenders. 

The  FCA  disagrees  and  observes  that 
the  Act  expressly  authorizes  System 
lenders  to  finance  a  farmer's  other  credit 
needs.  Section  1.1(c)  of  the  Act  reflects 
Congress'  expectation  that  the  FCS  will 
be  a  competitive  source  of  loans  to 
agricult\iral  and  aquatic  producers.  It  is 
precisely  this  competition  that  achieves 
the  express  objectives  of  Congress  of 
increasing  the  availability  and  reducing 
the  cost  of  credit  to  agriculture, 


aquaculture,  and  other  rural  needs  that 
are  specified  by  the  Act,  These 
comments  overlook  the  primary'  purpose 
of  the  FCS.  which  is  to  provide  reliable 
credit  to  agriculture  at  all  times, 
including  those  periods  when 
commercial  lenders  find  it  unprofitable 
or  too  risky  to  lend  to  agriculture.  To 
continue  to  perform  this  function  as  the 
methods  and  modalities  of  agriculture 
change,  the  FCS  must  be  free  of 
unnecessary  regulatory  restrictions  that 
impede  its  flexibility  to  meet  the  credit 
needs  of  agricultural  producers. 

3.  Need  for  Outstanding  Agricultural 
Loans 

Two  commercial  bank  trade 
associations  objected  to  permitting 
System  lenders  to  finance  a  farmer's 
other  credit  needs  unless  the  borrower 
has  an  outstanding  agricultiu-al  loan 
from  the  FCS. 

The  FCA  believes  that  allowable 
^nancing  for  other  credit  needs  should 
be  related  to  the  borrower's  involvement 
in  agriculture,  rather  than  whether  there 
is  an  agricultural  loan  outstanding  to  the 
borrower.  Therefore,  the  FC.^  has 
responded  to  the  commenters'  concern 
by  limiting  FCS  financing  for  a  non- 
agricultural  business  need  to  active 
farmers  eligible  under 
§613.3000(a)(3)(i).  As  in  the  proposed 
regulation,  the  amount  of  such  credit 
would  be  limited  to  the  market  value  of 
the  borrower's  agricultural  assets.  The 
reproposed  regulation  would  not  allow 
the  FCS  to  extend  non-agricultural 
business  credit  to  passive  owners  of 
agricultural  land. 

The  Act  does  not  require  that  a 
borrower  have  an  outstanding 
agricultural  loan  from  a  System  lender 
in  order  to  obtain  financing  for  another 
purpose,  Rather,  it  grants  the  FCA 
discretion  to  determine  the  limitations 
on  non-agricultural  lending  to  fanners 
and  ranchers.  The  reproposed  regulation 
would  preserve  the  System's 
agricultural  focus  by  limiting  the 
amount  of  credit  available  for  non- 
agricultural  business  purposes  and 
would  make  it  available  only  to  active 
farmers.  This  approach  ensures  that 
non-agricultural  business  lending  is 
proportional  to  each  borrower's 
commitment  to  agriculture. 

4.  Partnership  With  Commercial 
Lenders 

A  State  agency  suggested  that  the 
regulation  require  System  lenders  to 
participate  with  commercial  banks  in 
non-agricultural  business  loans  and  use 
commercial  bank  underwriting 
standards  for  such  loans.  The  FCA  does 
not  agree  that  this  should  be  a 
requirement. 
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5.  Asset  Limitation  for  Non- Agricultural 
Lending 

Two  commercial  bank  commenters 
opposed  the  FCA's  proposal  to  link  the 
amount  of  non-agricultural  credit  to  the 

market  value  of  the  borrower's 
agricultural  assets.  One  commenter 
claimed  that  this  proposal  would 
establish  a  credit  union  bond  for  the 
FCS.  This  comment  seems  to  indicate 
that  any  borrower  who  meets  the 
regulatory  definition  of  a  "bona  fide 
fanner"  can  obtain  System  financing  for 
any  credit  need  The  TCA  disputes  this 
allegation  because  the  amount  of  a 
farmer's  agricultural  assets  does  not 
establish  eligibility  for  a  System  loan, 
but  rather  limits  the  borrcwer's  access  to 
the  FCS  for  non-agricultural  business 
loans. 

These  commenters  urged  the  FG\  to 
use  agricultural  income,  not  agricultural 
assets,  as  the  standard  for  hmiting  a 
farmer  s  access  to  the  FCS  for  non- 
agncultural  business  credit  because  they 
believe  that  income  is  a  better  barometer 
of  a  borrower's  relationship  to 
agriculture  The  commenters  noted  that 
an  income  test  would  more  effectively 
ensure  that  System  lending  for  non- 
agricultural  purposes  is  not 
concentrated  on  older  and  wealthier 
part-time  farmers,  who  may  have 
substantial  agricultural  assets,  but 
derive  a  small  amount  of  income  from 
these  assets. 

After  considering  this  suggestion,  the 
FCA  continues  to  behave  that 
agricultural  assets,  not  agricultural 
income,  provide  a  more  useful  and 
readily  available  measure  of  a 
borrower's  involvement  in  agriculture. 
Agricultural  income  is  too  volatile  to  be 
an  accurate  measure  of  a  borrower's 
overall  commitment  to  agriculture 
because  income  tends  to  fluctuate  from 
1  year  to  the  next.  Further,  agricultural 
income  as  a  sole  measure  may  not 
provide  the  FCS  with  sufficient 
flexibility  to  provide  financing  that 
enables  farmers  to  remain  on  the  farm, 
as  Congress  intended.  In  contrast, 
ownership  of  agricultural  assets  tends  to 
increase  gradually  over  time  because  a 
significant  capital  investment  is  needed 
to  acquire  agricultural  land,  equipment, 
and  cbattel.  Assets  generally 
collateralize  debt  and  provide  the 
financial  means  to  borrow  during 
periods  of  low  income. 

6.  Loans  to  Certain  Classes  of  Borrowers 

Several  commercial  bank  commenters 
favored  retaining  eligibility  restrictions 
on  part-time  farmers  and  other  types  of 
farmers  who  they  believe  have  tenuous 
ties  to  agriculture.  For  example,  some 
comments  stated  that  farmers  with 


minimal  agricultural  production  should 
be  precluded  from  obtaining  System 
financing  for  non-agricultural  purposes, 
These  commenters  generally  believed 
that  Congress  did  not  intend  for  the  FCS 
to  extend  credit  to  passive  owners  of 
agricultural  land,  part-time  farmers,  or 
farmers  vnth  minimal  production. 

The  Act  does  not  require  a  minimum 
level  of  involvement  in  agriculture  for  a 
farmer  to  quahfy  for  FCS  financing. 
Section  1.1(b)  of  the  Act  specifically 
states  that  the  ob)ective  is  to  provide 
"(a)  permanent  system  of  credit  for 
agriculture  which  will  be  responsive  to 
the  credit  needs  of  all  types  of 
agricultiiral  producers  having  a  basis  for 
credit."  The  FCA  s  profKJsal  to  update 
its  eligibility  regulations  so  they 
respond  to  the  changes  in  agriculture  is 
fully  supported  by  the  Act  and  its 
legislative  history. 

The  reproposed  regulation  would 
implement  sections  1.1(b),  1.9(1), 
1.11(a),  and  2.4(a)  of  the  Act  by  enabling 
the  FCS  institutions  to  be  responsive  to 
the  credit  needs  of  all  types  of 
agricultural  producers  while 
diversifying  repayment  sources  of  its 
agricuitural  loan  portfohos.  The 
reproposal  would  ensure  that  the  FCS 
can  continue  to  fulfill  its  statutory 
mission  to  meet  the  credit  needs  of 
agriculture,  which  is  undergoing 
significant  restructuring  and 
consolidation.  Diversification  of  lending 
within  the  agricultural  sector  also 
promotes  safety  and  soundness  by 
reducing  risks  and  increasing  earnings 
and  capital. 

The  FCA  recognizes  the  increasingly 
important  role  that  off-farm  income 
plays  in  allov\ring  farmers  to  stay  on 
their  farms.  For  this  reason,  reproposed 
§  613.3000  would  grant  Farm  Credit 
banks  and  associations  additional 
flexibiUty  to  finance  part-time  farmers 
than  is  allowed  by  existing  regulations. 
Because  the  reproposed  regulation 
Umits  the  funds  available  for  the 
borrower's  non-agricultural  business 
needs,  FCS  lending  to  such  borrowers  is 
kept  well  within  the  boundaries  of  the 
Act. 

Other  commercial  banking  interests 
expressed  concerns  about  FCS  loans  to 
bOTTOwers  who  plan  to  convert  land  to 
a  non-agricultua^l  use.  They  favor 
retaining  a  provision  in  existing 
§  613.3005(a),  which  states  that  "credit 
shall  not  be  extended  where  investment 
in  agricultural  assets  for  speculative 
appreciation  is  a  primary  factor."  The 
FCA  shares  the  conmienters'  concerns 
about  loans  to  a  party  who  purchases 
agricultural  land  with  the  intent  to 
eventually  convert  it  to  a  higher-valued, 
non-agricultural  use.  The  reproposed 
regulation  should  effectively  control 


this  activity  because  it  would  prohibit  a 
passive  investor  in  agricultural  land 
from  obtaining  System  loans  for  a  non- 
agricultural  business  purpose. 

After  considering  the  comments  of  all 
interested  parties,  the  FCA  has  revised 
§  613.3000,  and  reproposes  it  for  further 
comment.  The  FCA's  approach  is 
responsive  to  the  credit  needs  of 
agriculture  in  today's  environment,  and 
it  eliminates  unnecessary  paperwork 
requirements  and  reduces  other 
regulatory  burdens  on  System 
institutions.  It  balances  the  needs  of 
System  institutions  apd  their  borrowers 
with  the  concerns  of  commercial  banks 
and  credit  imions.  The  reproposed 
regulation  clearly  recognizes  that  the 
primary  mission  of  the  FCS  is  to  finance 
agricultural  credit  needs,  while  allowing 
Umited  financing  of  other  credit  needs, 
of  farmers,  ranchers,  and  aquatic 
producers  or  harvesters  as  specified  by 
the  Act. 

M.  Processing  or  Maiiceting  Regulation 

The  FCA  originally  proposed  to 
redesignate,  restructure,  and  revise  the 
regulation  that  enables  FCBs,  ACBs.  and 
direct  lender  associations  to  finance  the 
processing  or  marketing  activities  of 
bona  fide  farmers,  ranchers,  and  aquatic 
producers  or  harvesters  imder  titles  1 
and  II  of  the  Act,  simpUfying  and 
clarifying  existing  §613.3045  and 
eliminating  unnecessary  regulatory 
burdens. 

As  originally  proposed  by  the  FCA, 
§  613.3010(a)(1)  would  have  relaxed  a 
regulatory  requirement  that  bona  fide 
farmers,  ranchers,  and  aquatic 
producers  or  harvesters  own  100 
percent  of  an  eUgible  processing  or 
marketing  operation.  Instead,  the  FCA's 
original  proposal  would  have  required 
farmers,  ranchers,  and  aquatic 
producers  or  harvesters  to  own  a 
"controlling  interest"  in  a  processing  or 
marketing  operation,  and  the  Agency 
sought  input  from  interested  parties 
about  how  this  term  should  be  defined. 

Comments  on  proposed  §  613.3010 
were  received  from  the  FCC,  three  Farm 
Credit  banks,  17  Farm  Credit 
associations,  seven  Farm  Credit 
borrowers,  and  the  CBANC,  IBAA,  and 
MPB.  Seven  System  borrowers  and  the 
MPB  offered  comments  in  general 
support  of  the  amendments.  One 
borrower  stated  that  removing  existing 
restrictions  woxild  strengthen  the 
System's  ability  to  finance  emerging 
needs,  and  another  borrower  stated  that 
the  amendments  would  allow  the 
financing  of  more  value-added 
agricultural  products.  CoBank  expressed 
concern  that  the  proposed  regulation 
would  expand  the  authorities  of  FCBs 
and  FCS  associations  to  finance 
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processing  or  marketing  enterprises  and 
thereby  increase  intra-System 
competition.  The  CBANC  opposed 
proposed  §613.3010  because  it  would 
broaden  the  authority  of  System  banks 
and  associations  to  finance  processing 
or  marketing  operations. 

The  commenters  identified  three 
specific  areas  of  concern  related  to 
proposed  §613  3010  First.  System 
commenters  and  the  IBAA  responded  to 
the  FCA's  request  for  guidance  about 
how  the  term  "controlling  interest" 
should  be  defined  in  §  613.3010(a)(1). 
Second,  System  commenters  questioned 
whether  the  Act  requires  borrowers  to 
"consistentiy"  supply  throughput. 
Finally,  the  IB.A.^  objected  to  the  repeal 
of  the  documentation  requirements  of 
§613.3045(ej  raising  a  question  about 
whether  the  paperwork  obligations  of 
§613  3045(e)  are  required  by  law. 

1.  Farmer  Control 

The  FCA  requested  guidance  about 
how  the  regulation  should  define 
"controUing  interest"  in  a  separate 
processing  or  marketing  unit  that  is 
eligible  to  borrow  from  an  FCB,  ACE,  or 
direct  lender  association.  Several  FCS 
respondents  urged  the  FCA  to  adopt  the 
FCC's  suggested  definition  of 
"controlling  interest."  which  is 
patterned  after  section  2(a)(2)  of  the 
Bai\k  Holding  Company  Act.  (BHCA),  12 
use.  1841(a)(2),  and  section  10  of  the 
Homeowners'  Loan  Act  (HOLA),  12 
use.  1467a  Although  the  St.  Paul  BC 
and  CoBank  did  not  oppose  the  FCC's 
recommendation,  they  expressed 
concern  about  intra-System  competition 
for  processing  or  marketing  loans.  These 
commenters  cited  passages  in  the 
legislative  history  to  sections  l.ll(a] 
and  2.4(a)  of  the  .^ct  to  suggest  that 
Congress  may  not  have  intended  to 
expand  eligibility  beyond  bona  fide 
farmers,  ranchers,  and  aquatic 
producers  or  harvesters  to  a  new  class 
of  "agribusiness"  borrower.  The  IBAA 
claimed  that  the  Act  requires  bona  fide 
farmers,  ranchers,  and  aquatic 
producers  or  harvesters  to  own  100 
percent  of  the  processing  or  marketing 
unit,  in  order  for  the  enterprise  to  be 
"directly  related"  to  the  borrowers' 
farming  operations.  Several  respondents 
also  asked  the  FCA  to  clarify  whether 
§613  3010(a)(1)  requires  a  processing  or 
marketing  operator  to  have  an 
outstanding  FCS  agricultural  or  aquatic 
loan. 

Rather  than  define  "controlling 
interest."  §  613.3010(a)(1)  would  require 
bona  fide  farmers,  ranchers,  and  aquatic 
producers  or  harvesters  to  own  more 
than  50  percent  of  the  voting  stock  or 
equity  of  an  eligible  processing  or 
marketing  operation.  This  approach 


balances  the  needs  of  titles  I  and  II 
lenders  for  greater  flexibility  to  finance 
processing  or  marketing  operations  with 
the  limitations  in  sections  1.11(a)  and 
2.4(a)  of  the  Act.  Sections  1.11(a)  and 
2.4(a)  of  the  Act  allow  titles  I  and  II 
lenders  to  lend  only  to  processing  or 
marketing  operations  that  are  "directly 
related"  to  the  borrowers'  agricultural  or 
aquatic  activities.  According  to  several 
passages  in  the  legislative  history, 
Congress  intended  that  titles  I  and  n 
lenders  would  finance  only  the 
processing  or  marketing  operations  of 
fanners,  ranchers,  and  aquatic 
producers  or  harvesters  who  are  already 
eligible  to  borrow  from  these 
institutions  for  their  agricultural  or 
aquatic  activities.^  Another  passage  in 
the  legislative  history  indicates  that 
current  sections  1.11(a)  and  2.4(a)  of  the 
Act  do  not  authorize  FCBs  and  their 
affiliated  associations  to  "finance  a  new 
class  of  borrowers,"  '  while  a  colloquy 
between  two  Senators  suggests  that  the 
intent  was  to  prohibit  "agribusiness 
marketers  and  processors"  from 
borrowing  from  titles  I  and  II 
institutions.* 

The  FCA  disagrees  with  the  view  that 
the  Act  requires  agricultural  or  aquatic 
producers  to  own  all  of  the  equity  of  a 
separate  processing  and  marketing 
operation.  Nothing  in  the  plain  language 
of  sections  1.11(a)  and  2.4(a)  of  the  Act 
or  their  legislative  history  supports  this 
position.  In  fact,  a  passage  in  the 
legislative  history  indicates  that 
Congress  expressly  contemplated  joint 
processing  or  marketing  ventures 
between  agricultiu^l  or  aquatic 
produceF»«nd  investors  as  long  as 
ineligible  parties  do  not  "exercise 
substantial  control  of  the  facility  or 
activity  financed  by  the  loan."  '  The 
100-percent  ownership  requirement  in 
existing  §613. 3045(b)(2)(iii)  is  a 
regulatory  policy,  which  the  FCA  has 
discretion  to  change. 

The  FCA  believes  that  the  100-percent 
ownership  requirement  in  existing 
§613.3045(b)(2)(iii)  is  overly  restrictive. 
For  example,  it  denies  otherwise  eligible 
fanner-owned  processing  or  marketing 
operations  alternative  credit  options 
merely  because  employees  or  investors 
own  a  minority  interest  in  the  business. 
Agricultiire  and  aquaciilture  would 
benefit  hoia  the  relaxation  of  this 
ownership  requirement  because  the 
reproposed  regulation  is  designed  to 
increase  the  availability  of  affordable 


'S.R.  No.  96-837.  96th  Cong..  2d.  SaM.  47  Oune 
26, 1980). 

'W. 

'Colloquy  berween  Senators  Stewart  and 
Zorinsky,  126  Cong.  Rec.  16960  (Dec.  13. 1980). 

'Id. 


and  dependable  credit  for  businesses 
that  add  value  to  farm  products  and 
commodities. 

The  FCA  declines  to  adopt  the 
System's  suggestion  that  it  define 
"'controlling  interest"  units  by 
importing  provisions  of  the  BHCA  and 
the  HOLA  into  §  613.3010(a)(1).  Under 
the  System's  proposal,  ehgible 
borrowers  would  be  deemed  to  hold  a 
controlling  interest  in  a  processing  or 
marketing  unit  if  they:  (1)  Directly  or 
indirectly  or  acting  through  one  or  more 
other  persons  own,  control,  or  have 
power  to  vote  25  percent  or  more  of  the 
voting  shares  of  the  legal  entity;  (2) 
control  in  any  manner  the  election  of  a 
majority  of  the  directors,  trustees, 
general  partners,  or  managers  of  the 
legal  entity;  or  (3)  they  own.  control,  or 
have  power  to  vote  at  least  5  percent  or 
more  of  the  voting  shares  of  the  legal 
entity  and  directly  or  indirectly  exercise 
a  controlling  influence  over  the 
management  or  policies  of  the  legal 
entity.  System  commenters  have  not 
explained  why  the  ""control"  standards 
in  the  BHCA  and  the  HOLA  are  suitable 
for  processing  and  marketing  operations 
that  would  qualify  for  financing  under 
sections  1.11(a)  and  2.4(a)  of  the  Act. 

The  FCA  believes  that  the  definition 
of  "control"  in  the  BHCA  and  the  HOLA 
are  inappropriate  for  §  613.3010, 
because  it  would  enable  System  banks 
and  associations  to  finance  processing 
or  marketing  operations  that  are 
substantially  controlled  by  parties  who 
are  not  bona  fide  farmers,  ranchers,  and 
aquatic  producers  or  harvesters. 

In  response  to  the  inquiry  from  an 
FCB  and  some  of  its  affiliated 
associations,  the  FCA  confirms  that  this 
regulation  would  not  require  an 
applicant  for  a  processing  or  marketing 
loan  to  have  an  outstanding  agricultiu'al 
or  aquatic  loan  with  a  System  bank  or 
association. 

2.  Throughput  Requirements 

Fifteen  System  commenters  objected 
to  the  proposed  requirement  for 
borrowers  to  "consistently"  produce 
some  of  the  throughput  used  in  the 
processing  or  marketing  operation.  The 
FCC  and  most  System  banks  and 
associations  stated  that  neither  the 
current  regulation's  use  of  the  word 
"sustained."  nor  the  proposed 
regulation's  use  of  the  term 
"consistently.  "  are  justified  by  the  plain 
language  of  the  Act.  These  commenters 
claim  that  sections  1.11(a)(1)  and 
2.4(a)(1)  sf  the  Act  only  require 
borrowers  to  "supply  some  portion"  of 
the  total  throughput.  Two  commenters 
suggested  the  FCA  amend 
§  613.3010(a)(2)  so  it  would  allow  FCBs 
and  associations  to  finance  borrowers 
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who  are  "capable  of  producing  some 
portion  of  the  throughput."  Several 
commenters  suggested  that  the  FCA 
remove  this  requirement  because  it 
implied  that  the  borrower  would  cease 
being  eligible  for  financing  when  market 
conditions  dictated  that  they  process 
crops  through  another  processor/ 
marketer.  All  commenters,  except  the 
BC  and  ACB,  would  prefer  to  have  the 
regulations  restate  the  statutory 
language. 

Tne  FCA  disagrees  with  the 
commenters.  Although  the  words 
"consistently"  or  "sustained  basis"  do 
not  appear  in  the  text  of  sections  1.11(a) 
and  2.4(a)  of  the  Act,  such  a  term  is 
needed  in  the  regulation  in  order  to 
implement  the  statutory  requirement 
that  eligible  processing  or  marketing 
operations  be  "directly  related"  to  the 
borrowers'  agricultural  or  aquatic 
production  activities.  The  legislative 
history  explains  that  the  Act  requires  "a 
demonstrated  relationship  between  the 
total  processing  and  marketing  activities 
and  the  appUcant's  ovm  production."* 

In  order  to  provide  FCBs,  ACBs,  and 
direct  lender  associations  wath  greater 
flexibility  to  finance  processing  or 
marketing  operations  under  the  scope  of 
sections  1.11(a)  and  2.4(a)  of  the  Act, 
reproposed  §  613.3010(a)(2)  would 
require  the  boi  ower  or  its  ov\mers  to 
"regularly"  supply  throughput.  The 
term  "consistently"  implies  that  there 
can  be  no  variation  in  the  level  or 
timing  of  the  borrower's  throughput 
contribution,  whereas  the  term 
"regularly"  provides  the  borrower  with 
greater  flexibiUty  to  address  unexpected 
problems  in  supplying  throughput 

The  FCA  does  not  accept  the 
suggestion  of  several  System 
commenters  that  the  regulation  confer 
eligibiUty  on  processing  or  marketing 
borrowers  who  are  "capable"  of 
producing  throughput  because  the  mere 
capacity  to  contribute  throughput, 
vdthout  more,  does  not  satisfy  the  Act's 
requirement  that  borrowers  "supply" 
throughput. 

3.  Regulatory  Burdens 

The  IBAA  opposes  the  repeal  of  the 
documentation  requirements  in  existing 
§  613.3045(e),  asserting  that  this 
provision  is  necessary  to  implement 
statutory  eligibility  requirements.  The 
FCA  disagrees  Compliance  with 
eligibiUty  requirements  is  adequately 
assured  through  the  lenders'  internal 
policies  and  the  examination  and 
enforcement  powers  of  the  FCA. 
Existing  §  613.3045(e)  dictates  detailed 
management  and  operational 
procedures  to  System  institutions.  Such 


*  S.R.  No.  96-637.  supra. 


'command  and  control"  requirements 
are  incompatible  with  the  FCA's 
Regulatory  Philosophy  Statement  and 
the  President's  initiative  to  reduce 
regulatory  burdens  under  the  National 
Performance  Review.  Accordingly,  the 
FCA  continues  to  propose  the  repeal  of 
§613.3045(8). 

No  comments  were  received  on  the 
provisions  in  paragraph  (b)  addressing 
the  portfoUo  limitations  and,  therefore, 
the  FCA  has  not  revised  this  provision 
in  its  reproposal. 

N.  Farm-Related  Business  Regulation 

The  FCA  originally  proposed  to 
redesignate  and  revise  the  regulation 
that  authorizes  FCBs.  ACBs,  and  direct 
lender  associations  to  make  loans  to 
farm-related  businesses.  Existing 
§§613.3050  and  619.9120  would  have 
been  replaced  with  a  new  regulation, 
§613.3020,  which  is  closely  aUgned 
with  the  plain  language  of  sections 
1.9(2).  1.11(c)(1).  and  2.4(a)(3)  of  the 
Act.  This  change  would  have  repealed 
existing  regulatory  requirements  that  are 
not  required  by  the  Act.  The  FCA 
proposed  these  revisions  because 
existing  §§  613.3050  and  619.9120  are 
unnecessarily  restrictive  and  appear  to 
frustrate  the  abihty  of  System  banks  and 
associations  to  finance  statutorily 
eligible  and  creditworthy  farm-related 
businesses,  needlessly  denying  many 
farm-related  businesses  a  competitive 
credit  option.  The  preamble  to  the 
FCA's  original  proposal  noted  that  farm- 
related  business  loans  comprise  less 
than  1  percent  of  all  System  loans,  and 
many  PCS  banks  and  associations  have 
no  farm-related  business  loans  in  their 
portfolios. 

The  FCA  received  58  comments  about 
proposed  §613.3020.  Of  this  total,  26 
comments  were  received  from  System 
banks,  associations,  and  the  FCC.  The 
FCA  also  received  comments  from  three 
commercial  banks  and  four  banking 
trade  associations,  four  credit  unions 
and  one  of  their  trade  associations,  three 
State  government  agencies,  17 
individuals,  and  FIAG. 

Most  of  the  conunent  letters  from 
commercial  banks,  credit  unions,  and 
their  trade  association  pertained  to 
competition  between  private  sector 
lenders  and  the  FCS.  FLAG  opposed  the 
proposed  regulation  because  it  would 
create  opportimities  for  outside 
investors,  who  do  not  contribute  to  the 
prosperity  of  local  farm  communities,  to 
obtain  FCS  funding  for  farm-related 
businesses.  The  FCA  has  already 
responded  to  these  concerns  in  earlier 
sections  of  this  preamble. 

The  individual  commenters  and  three 
State  govenunent  agencies  supported 
prop(»ed  §  613.3020  because  it  would 


bolster  the  agricultural  economy  by 
enabling  FCS  banks  and  associations  to 
provide  affordable  credit  to  local  farm- 
related  businesses  that  serve  farmers 
and  ranchers.  These  commenters  stated 
that  farm-related  businesses  provide 
essential  services  to  production 
agricultiire  and  rural  America.  One  State 
Government  agency  asserted  that  the 
FCS  should  only  finance  businesses 
(other  than  farming,  ranching,  and 
aquatic  operations)  that  add  value  to 
agricultural  products. 

A  number  of  commenters  requested 
clarifications  or  modifications  to  this 
regulation. 

1 .  Types  of  Services 

Under  §61 3. 3020(a)  of  the  original 
proposal,  an  individual  or  legal  entity 
who  furnishes  services  to  farmers  and 
ranchers  that  are  directly  related  to  their 
agricultural  operations  would  be  eUgible 
to  borrow  from  System  lenders.  Two 
commenters  claimed  that  the  language 
of  proposed  §  613.3020(a)  is  too  broad 
and  ambiguous  because  virtually  any 
business  in  an  agriculture  community, 
including  a  gas  station  or  accounting 
firm,  could  argue  that  it  is  an  eligible 
farm-related  business. 

To  prevent  any  such 
misinterpretation,  the  FCA  revises 
proposed  §  613.3020(a)  to  clarify  that  a 
business  must  furnish  "farm-related 
services"  in  order  to  quahiy  for  System 
financing.  Businesses  that  offer  non- 
agricultural  services  to  fanners  and 
ranchers  do  not  quahf>-  as  ehgible  farm- 
related  businesses  imder  sections 
1.11(c)(1)  and  2.4(a)(3)  of  the  Act.  Some 
examples  of  "farm-related  services"  that 
would  be  covered  by  the  reproposed 
regulation  are:  (1)  Spraying  crops;  (2) 
harvesting;  (3)  transporting  agricultural 
commodities  to  grain  elevators, 
livestock  markets  or  other  markets,  and 
other  processing  centers;  (4)  custom 
feed  mixing  operations;  (5)  veterinary 
services;  (6)  diying  or  preserving  farm 
commodities  or  products;  (7)  repairing 
and  servicing  farm  implements, 
equipment  and  machinery;  (8)  computer 
and  aerial  mapping  of  soil  and  crop 
conditions;  (9)  nutritional  analysis  for 
Uvestock  production;  and  (10) 
specialized  animal  husbandry  services. 
Reproposed  §613.3020  would  no  longer 
require  an  eUgible  farm-related  business 
to  furnish  services  on  the  farms  or 
ranches  of  its  customers  because  the 
plain  language  of  sections  1.11(c)(1)  and 
2.4(a)(3)  of  the  Act  and  their  legislative 
history  do  not  impose  an  "on-farm" 
requirement 

2.  Custom-type  Services 

Commercial  bank  coirunenters 
opposed  the  FCA's  proposal  to  repeal 
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§§  613  3050(a)  and  619.9120,  which 
required  eligible  fann-mlated  businesses 
to  furnish  "custom -type  services"  to 
farmers  and  ranchers  "Custom-type 
services    are  functions  that  fanners  and 
ranchers  can  perform  for  themselves, 
but  instead  hire  outside  contractors  to 
perform  these  tasks.  One  commenter 
■iuggested  that  =in  amendment  to  the  Act 
would  t>e  necessary  before  the  FCA 
could  repeal  this  regidatory 
requirement. 

The  FC.^  disagrees  that  sections 
1.11(c)(1)  and  2  4(a)(3)  of  the  Act  limit 
eligibility  for  financing  to  those 
businesses  that  furnish  "custom-type 
services  '  'o  their  customers.  Although 
passages  in  'he  legislative  history  to  the 
.■\ct  contain  examples  of  "custom-type 
services"  that  farmers  and  ranchers  may 
perform  for  themselves,  these  examples 
appear  iUustratory  The  FCA  finds  no 
evidence  to  support  the  contention  that 
sections  1.1 1(c)(1)  and  ^. 4(a)(3)  of  the 
Act  preclude  System  banks  and 
associations  from  financing  farm-related 
services  that  are  directly  related  to 
agricultural  production.  Under  the 
circumstances,  the  repeal  of 
^§  613.3020(a)  and  619.9120  would 
advance  the  purpose  and  objectives  of 
the  Act  because  fanners  today  rely  on 
technologically  advanced  services  that 
they  cannot  perform  for  themselves. 
Such  services  enable  farmers  and 
ranchers  to:  (1 1  Increase  their  income; 
(2)  reduce  their  operating  costs;  (3) 
improve  farm  productivity;  and  (4) 
satisfy  consumer  demands  for  improved 
food  quality  and  specialty  food 
products 

3.  Financing  Other  Purposes 

Several  commercial  bank  trade 
associations  asserted  that  proposed 
§  613.3020(b)(1)  would  actually  enable 
an  eUgible  borrower  who  derives  more 
than  50  percent  of  its  income  from 
furnishing  fairm-related  services  to 
obtain  System  financing  for  non- 
agricultural  purposes. 

The  FCA  proposed  §613. 3020(b)(1)  so 
that  FCS  banks  and  associations  could, 
to  the  extent  allowed  by  sections 
1  11(c)(1)  and  2.4(a)(3)  of  the  Act, 
finance  farm-related  businesses  that  sell 
some  agricultural  goods  or  inputs  that 
are  not  consumed  in  its  services  to 
fanners  and  ranchers.  The  FCA 
intended  that  proposed  §  613.3020(b)(1) 
would  allow  FCBs.  ACBs,  and  direct 
lender  associations  to  provide  "whole 
firm"  financing  to  businesses  that 
pnmarily  furnish  farm-related  services 
to  farmers  and  ranchers.  Under  the 
FCA's  proposal,  the  following  farm- 
related  businesses,  for  example,  could 
become  eligible  for  System  loans 
because  they  derive  more  than  half  of 


their  income  from  providing  farm- 
related  services  separately  from  selling 
fann  goods  or  inputs:  (1)  Veterinary 
services  that  sell  medications  and 
supplemental  feed  mixes  directly  to 
farmers  and  ranchers;  (2)  farm 
equipment  repair  and  maintenance 
services  that  also  sell  spare  parts  to  their 
customers;  and  (3)  crop  fertilizing 
services  that  sell  mixtures  that  farmers 
will  apply  to  the  soil  between  routine 
service  calls.  Because  the  borrower  must 
derive  more  than  50  percent  of  its 
income,  as  measured  on  a  gross  sales  or 
net  sales  basis,  from  furnishing  farm- 
related  services,  the  proposed  regulation 
was  designed  to  ens\ire  that  System 
banks  and  associations  extend  "whole 
firm"  financing  only  to  a  farm-related 
business  that  primarily  provides 
services,  rather  than  goods  or  inputs,  to 
its  customers. 

Sections  1.11(c)(1)  and  2.4(a)(3)  of  the 
Act  do  not  authorize  FCBs.  ACBs,  and 
direct  lender  associations  to  finance  the 
non-agricultural  activities  of  farm- 
related  businesses,  and  this  was  not  the 
intent  of  the  FCA.  The  FCA  has  revised 
this  provision  to  ensure  that  financing 
imder  this  section  is  provided  only  for 
fiarm-related  business  purposes. 
Reproposed  §613. 3020(b)  would 
authonze  an  FCB,  ACB,  or  direct  lender 
association  to  finance:  (1)  All  of  the 
farm-related  business  activities  of  an 
eligible  borrower  who  derives  more  than 
50  percent  of  its  armual  income  (as 
consistently  measured  on  either  a  gross 
sales  or  net  sales  basis)  from  furnishing 
farm-related  services  that  are  directly 
related  to  the  agricultural  production  of 
farmers  and  ranchers;  or  (2)  only  the 
farm-related  services  activities  of  an 
eligible  borrower  who  derives  50 
percent  or  less  of  its  annual  income  (as 
consistently  measured  on  either  a  gross 
sales  or  net  sales  basis)  from  furnishing 
&rm-related  services  that  are  directly 
related  to  the  agricultural  production  of 
farmers  and  ranchers.  This  revision  will 
prevent  System  banks  and  associations 
from  financing  the  borrower's  non- 
agrictiltural  enterprises. 

4.  Income  Test 

The  FCC  and  most  System 
commenters  suggested  that  the  FCA 
revise  proposed  §  613.3020(b)  so  that  a 
farm-related  business  could  obtain 
System  financing  for  all  of  its  needs  if 
some  minimum  percentage  of  its 
operations,  as  measured  either  on  an 
income  or  asset  basis,  consists  of 
furnishing  farm-related  services  to 
farmers  and  ranchers.  The  FCC  and 
most  System  institutions  suggested  that 
the  FCA  authorize  System  lenders  to 
finance  all  of  the  needs  of  a  business 
that  derived  at  least  20  percent  of 


inrome  from  furnishing  fanners  and 
ranchers  with  farm- related  services. 
Two  other  commenters  suggested  that 
the  FCA  set  the  threshold  at  10  percent 
or  lower. 

These  commenters  urged  the  FCA  to 
lower  the  50-percent  ihreshoia  in 
propos'^d  §  613.3020(b)  because  they 
assert  that  System  banks  and 
associations  will  be  unable  to  compete 
in  this  segment  of  the  agricultural  credit 
market  unless  they  can  finance  all  of  the 
borrowers  operations.  These 
commenters  note  that  farm-related 
businesses  usually  conduct  diversified 
operations  that  include  farm  supply  and 
other  types  of  business  in  addition  to 
farm-related  services  The  commenters 
believe  that  the  proposed  approach  may 
be  imworkable  because  these  diversified 
operations  experience  seasonal 
fluctuations  in  demand  and  are  unlikely 
to  segregate  their  diversified  operations 
in  their  financial  statements 

The  FCC  and  one  FCS  association 
suggested  an  alternative  to  the  income 
percentage  test  that  would  prevent 
System  banks  and  associations  from 
becoming  concentrated  in  loans  to 
businesses  that  do  not  primarily  fiimish 
farm-related  services  to  farmers  and 
ranchers.  Under  this  alternative,  the 
total  outstanding  loans  of  each  FCB, 
ACB,  or  direct  lender  assc  :iation  to 
farm-related  businesses  that  devote  less 
than  50  percent  of  their  operations  to 
farm-related  services  would  be  limited 
to  15  percent  of  the  institution's  total 
outstanding  loans  at  the  end  of  the 
preceding  fiscal  year. 

Although  a  portfoho  limitation  could 
achieve  this  policy  result,  the  FCA  has 
not  adopted  this  suggestion  because  it 
does  not  believe  that  safety  and 
soundness  concerns  require  such 
controls  or  that  such  a  limitation  would 
be  consistent  with  Congressional  intent. 
The  reproposed  regulation  maintains 
the  threshold  for  whole  firm  financing 
at  50  percent  .\llowing  whole  firm 
financing  to  a  business  that  derives  only 
a  minority  of  its  income  from  providing 
agricultural  services  is  difficult  to 
reconcile  with  sections  1.11(a)(1)  and 
2.4(a)(3)  of  the  Act. 

The  FCA  also  declines  requests  to 
include  assets  as  an  additional  measure 
of  whether  a  borrower  primarily 
furnishes  services  or  sells  supplies 
because  it  is  virtually  impossible  to 
distinguish  whether  certain  assets  are 
consumed  in  provTding  farm-related 
services  or  sold  as  supplies. 

5.  Intra-System  Compedtion 

The  EC  and  ACB  expressed  concern 
about  intra- System  competition  for 
farm-related  business  loans.  Although 
these  two  commenters  did  not 
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specifically  object  to  proposed 
§613.302d'ortheFCC's 
recommendations,  they  supported  a 
provision  in  proposed  §  613.3000(a)(4) 
that  would  prohibit  FCBs  and  direct 
lender  associations  from  extending 
credit  to  legal  entities  that  are  eligible  to 
borrow  from  a  BC  or  an  ACB.  As 
discussed  earlier,  reproposed  §613.3000 
would  not  prohibit  FCBs  and  direct 
lenders  from  lending  to  certain 
cooperatives  and  their  related  entities. 
Although  the  FCA  acknowledges  the 
small  overlap  of  the  authorities  of 
System  institutions  that  operate  under 
titles  I,  n,  or  IH  of  the  Act  to  finance 
farm-related  businesses,  neither  the  Act 
nor  the  regulations  permit  FCBs  and 
their  affiliated  direct  lender  associations 
to  extend  whole  firm  financing  to 
entities  that  sell  primarily  farm 
supplies.  Therefore,  intra-System 
competition  should  be  limited.  The  FCA 
intends  to  review  this  issue  again  when 
it  considers  all  aspects  of  intra-System 
competition. 

O.  Rural  Home  Regulation 

The  FCA  originally  proposed  to 
redesignate  and  substantially  revise  the 
regulations  that  govern  System  loans  to 
non-farm  rural  homeowners.  The  FCA 
received  general  comments  on  rural 
home  lending  from  22  parties,  including 
FCS  associations,  credit  unions, 
commercial  banks,  trade  associations, 
borrowers,  and  a  State  agency. 

Many  FCS  commenters  offered 
general  support  for  the  proposed 
revisions  to  the  rural  home  financing 
regulations.  Borrowers  stated  that  the 
amendments  would  have  a  positive 
effect  on  the  rural  economy  and  may 
keep  more  people  living  in  rural 
America.  The  FCC  stated  that  the 
proposed  regulations  clarify  the 
authority  of  the  FCS  to  finance  both 
non-farm  rural  homes  and  the  housing 
needs  of  agricultural  producers.  The 
FCC  also  supported  the  repeal  of  several 
regulatory  requirements  that  are  not 
required  by  the  Act,  but  restrict  the 
ability  of  the  FCS  to  finance  the  housing 
and  domestic  needs  of  rural  home 
borrowers.  Three  borrowers,  one  trade 
organization,  and  one  goverrunental 
agency  supported  the  provisions 
allowir^  home  equity  loans. 

Non-System  lenders  and  their  trade 
associations  opposed  the  proposed 
amendments.  Their  comments 
addressed  such  topics  as  potential 
customers,  the  geographic  areas  where 
loans  could  be  made,  and  other  matters. 
A  credit  union  stated  that  the  proposed 
regulations  would  hurt  credit  unions 
because  it  believed  that  non-fanners 
could  borrow  from  the  FCS  to  build 
homes,  condominiums,  and  duplexes  in 


non-rural  areas.  Another  credit  imion 
objected  to  the  possibility  of  increased 
competition  from  FCS  rural  home 
financing.  Several  commercial  banking 
interests  commented  that  the  proposed 
amendments  would  expand  the  number 
of  non- farmer  mortgage  borrowers 
expected  to  use  System  resources, 
loosening  the  bond  between  farmers  and 
ranchers  and  the  FCS. 

These  comments  reflect  incorrect 
assumptions  about  the  rural  home 
provisions  of  the  Act  and  FCA 
regulations.  Sections  1.11(b)  and  2.4(b) 
of  the  Act  allow  FCS  banks  and 
associations  to  finance  single-family, 
moderately  priced  dwellings  in  rural 
areas  where  the  population  does  not 
exceed  2,500  inhabitants  for  nu-al 
residents  who  are  not  agricultural  or 
aquatic  producers.  The  Act  also  limits 
such  loans  to  1 5  percent  of  the 
outstanding  loans  of  System  banks  dnd 
associations. 

The  proposed  regulations 
distinguished  housing  loans  for  feinners 
under  sections  1.11(a)  and  2.4(a)  of  the 
Act  from  home  loans  for  non- farmers 
imder  sections  1.11(b)  and  2.4(b)  of  the 
Act.  Because  rural  home  loans  are 
limited  to  15  percent  of  outstanding 
loans  and  because  only  farmer 
borrowers  are  voting  stockholders  of 
FCS  institutions,  the  clear  separation 
provided  for  in  the  proposed 
amendments  would  not  dilute  the 
agricultural  focus  of  the  FCS,  as  some 
commenters  suggest. 

1.  Loan-to- Value  Ratio 

Two  commercial  banking  interests 
commented  that  the  proposed  regulation 
would  permit  higher  loan-to-value  ratios 
on  nu^l  home  loans. 

Loan-fo-value  limitations  are  set  by 
the  Act  and  not  altered  by  the 
regulation.  Section  1.10(a)  of  the  Act 
and  §  614.4210(b)  require  a  long-term 
mortgage  loan  to  be  secured  by  a  first 
lien  interest  in  real  estate  that  does  not 
exceed  85  percent  of  the  appraised 
value  of  the  mortgaged  property,  except 
that  FCS  banks  and  associations  may 
finance  up  to  97  percent  of  the 
appraised  value  of  the  property  if  the 
loan  is  guaranteed  by  a  governmental 
agency.  In  addition,  section  12  of  the 
1996  Reform  Act ''  recently  amended 
section  1.10(a)  of  the  Act  so  that  System 
mortgage  lenders  can  rely  on  private 
mortgage  insurance  when  the  loan-to- 
value  exceeds  85  percent.  Under  these 
circumstances,  the  repeal  of  the  loan-to- 
value  ratio  in  existing  §  613.3040(c)  is 
compatible  with  section  1.10(a)  of  the 
Act. 


'Pub.  L.  104-105. 110  Stat.  162  (Feb.  10, 1996). 


2.  O^er-Occupied  Dwellings 

Two  commenters  objected  to  the 
proposed  elimination  of  the  regulatory 
requirement  that  the  dwelling  be  owner- 
occupied.  The  FCA's  original  proposal 
retained  the  existing  requirement  that 
the  home  be  used  as  the  primary 
residence  of  a  rural  resident  but  it 
would  permit  the  owner  to  lease  the 
property  to  another  rural  resident.  The 
FCA  believes  that  eliminating  the 
regulator}'  owner-occupancy 
requirement  advances  the  ratiomde  for 
this  authority,  which  is  to  ensure  the 
availability  of  housing  for  rural 
residents.  Therefore,  the  reproposal 
would  also  repeal  the  existing 
regulatory  requirement  that  the 
borrower  occupy  the  dwelling. 

3.  Consumer  Protection  Laws 

A  commercial  banker  questioned 
whether  consumer  protection  laws 
apply  to  FCS  rural  home  loans.  The 
FCS's  rural  home  lending  practices  are 
subject  to  the  same  Federal  consumer 
protection  laws  and  implementing 
regulations  of  the  Board  of  Governors  of 
the  Federal  Reserve  System  and  the 
Department  of  Housing  and  Urt)an 
Development  as  are  commercial  banks. 
The  FCA  proposed  to  relocate  the 
nondiscrimination  in  lending 
regulations  in  subpart  E  of  part  613  to 
a  new  part  626  to  give  them  more 
prominence.  These  regulations  address 
the  prohibitions  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1601  et  seq.) 
and  the  Fair  Housing  Act  (42  U.S.C. 
3601  et  seq.].  In  addition,  rural  home 
lending  transactions  are  subject  to  the 
requirements  of  the  Truth-in-Lending 
Act  (implemented  at  12  CFR  226)  and 
the  Real  Estate  Settlement  Procedures 
Act  (implemented  at  24  CFR  3500). 

4.  Agricultural  Loan  Priority 

One  commenter  objected  to  the  FCA's 
decision  to  delete  existing 
§  613.3040(d)(3),  which  reflects  the 
Agency's  policy  commitment  to 
Congress  that  agricultural  loans  will 
have  priority  over  non-farm  rural  home 
loans. 

The  FCA  is  not  rescinding  its  policy 
commitment  to  Congress  that 
agricultural  loans  will  always  have 
priority  over  rural  home  loans.  Indeed, 
the  preamble  discussing  the  proposed 
deletion  of  §613.3040(d)(3]  stated  that 
"the  FCA  continues  to  adhere  to  this 
commitment."  The  FCA's  decision  to 
propose  deletion  §613. 3040(d)(3)  is 
unchanged  because  it  is  a  policy 
statement  rather  than  an  enforceable 
regulation.  The  deleted  provision  added 
nothing  to  the  FCA's  statutory  powers  to 
ensure  that  the  credit  needs  of 
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agricultural  or  aquatic  producers     * 
received  priority  during  a  financial 
crisis.  For  these  reasons,  no  party 
should  be  concerned  by  the  repeal  of 
former  §  613.3040(d)(3). 

5.  Definition  of  Rural  Area 

The  FCA  originally  proposed  to 
define  a  "rural  area"  as  "a  designated 
rural  area  within  a  State  or  the 
Commonwealth  of  Puerto  Rico 
including  communities  that  have  a 
population  of  not  more  than  2,500 
inhabitants  based  on  the  latest 
decennial  census  of  the  United  States." 
The  FCA  received  comments  from  17 
parties  on  the  definition  of  rural  area  in 
proposed  §613.3G30(a)(3). 

No  comm enters  supponed  the  FCA's 
proposal  to  rely  on  the  Census  to 
identify  rural  areas  where  the 
population  does  not  exceed  2,500 
inhabitants  Both  System  and  non- 
Svstem  commenters  stated  that  sparse 
population  IS  not  the  sole  determinant 
of  a  rural  area.  These  commenters 
claimed  that  reliance  on  the  Census 
ignores  the  social  and  economic 
characteristics  of  a  rural  area. 
Commercial  banks,  credit  unions,  and 
their  trade  associations  opposed  the 
FCA  s  original  proposal  because  it 
would  allow  Svstem  banks  and 
assofuations  to  finance  housing  in  the 
rural  pockets  of  metropolitan  areas, 
where  the  commenters  claim  credit  from 
other  lenders  is  readily  available. 
System  commenters  asserted  that  the 
Census  designations  would  increase 
their  regulatory  burdens,  but  decrease 
their  flexibility  to  offer  home  financing 
to  residents  of  communities  that  are 
rural  in  nature.  Some  FCS  associations 
claimed  that  the  proposed  regulation 
would  require  them  to  consult  a  Census 
map  for  each  loan  application  to 
determine  if  the  borrower's  home  is 
located  in  a  designated  rural  area.  Other 
FCS  commenters  advised  the  FCA  that 
Census  data  is  not  updated  frequently 
enough  to  reflect  the  changing 
demographics  of  rural  areas.  All 
commenters  advised  the  FCA  that  the 
existing  §  613.3040  provides  the  most 
workable  definition  of  a  rural  area. 

These  comments  have  persuaded  the 
FCA  that  Census  information  may  not 
adequately  implement  the  provision  of 
the  Act  that  defines  a  rural  area.  For  this 
reason,  the  FCA  withdraws  its  original 
proposal  to  rely  solely  on  the  Census  for 
determining  rural  areas. 

Reproposed  §  613.3030(a)(3)  would 
define  a  rural  area  as  "open  country 
within  a  State  or  the  Commonwealth  of 
Puerto  Rico,  and  may  include 
conununities  that  have  a  population  of 
not  more  than  2,500  persons."  The  FCA 
has  decided  to  delete  the  passage  in 


§  613.3040(a)(3)  that  authorized  Farm 
Credit  banks  and  associations  to  make 
loans  in  open  agricultural  areas  within 
"towns"  where  the  population  exceeds 
2.500  inhabitants,  subject  to  Agency 
prior  approval.  This  provision 
addressed  special  situations  where  a 
municipality  aimexed  the  surrounding 
countryside  or  two  municipalities 
merged,  and  as  a  result,  the  population 
of  the  new  poUtical  entity  exceeded 
2,500  inhabitants.  The  FCA  has  rarely 
used  this  prior  approval  authority 
during  the  past  25  years.  The 
reproposed  regulation  would  delete  this 
provision  because  it  creates  uimecessary 
confusion. 

6.  Definition  of  Moderately  Priced 
Housing 

The  FCA  originally  proposed  a  two- 
part  definition  for  moderately  priced 
housing.  The  first  part  was  a  safe  harbor 
provision,  and  it  would  have  applied  to 
the  price  of  any  home  that  satisfies  the 
criteria  in  section  8.0  of  the  Act 
pertaining  to  rural  home  loans  that 
collaterahze  seciuities  that  are 
guaranteed  by  the  Federal  Agricultural 
Mortgage  Corporation  (Farmer  Mac). 
Under  the  second  part  of  the  original 
proposal,  FCS  banks  and  associations      « 
would  be  authorized  to  finance 
"moderately  priced"  rural  homes  that 
have  a  value  no  higher  than  the  75th 
percentile  of  housing  values  in  the  rural 
area  where  the  dwelling  is  located  in 
accordance  with  the  most  recent  edition 
of  the  Census  of  Housing. 

The  FCA  received  several  comments 
criticizing  this  proposed  change.  Two 
FCS  associations  commented  that  the 
amendment  would  impose  restrictions 
not  foimd  in  the  Act  or  in  existing 
regulations  and  would  limit  FCS's 
ability  to  serve  rural  residents.  Some 
FCS  associations  commented  that 
proposed  §  613.3030(a)(4)  is  flawed 
because  they  believe  that  it  is  neither 
possible  nor  desirable  to  devise  a  clear 
single  standard  for  moderately  priced 
housing  in  rural  areas  across  the  United 
States.  Although  the  FCC  agreed  vdth 
FCA's  objective  of  establishing  a  clear 
standard,  it  stated  that  the  proposal  does 
not  meet  this  objective  because  the 
proposed  reg\dation  would  provide  the 
FCS  with  less  flexibility  than  the  former 
regulation  to  finance  moderately  priced 
homes. 

A  commercial  bank  trade  association 
objected  to  the  definition  of 
"moderately  priced"  homes  in  proposed 
§  613.3030(a)(4)  because  it  allows 
System  lenders  to  make  home  loans  in 
rural  pockets  of  metropolitan  areas 
where  the  population  does  not  exceed 
2,500  persons  pursuant  to  the  latest 
Census  of  the  United  States.  This 


commenter  expressed  concern  that  the 
proposal  would  allow  the  FCS  to 
finance  moderately  priced  housing  on 
the  fringes,  oi  urbanized  areas,  and  could 
redirect  the  System  away  from  lending 
to  rural  .America,  farmers  and  ranchers. 

The  FC;,-\  received  comments  from 
four  parties,  including  three  FCS 
associations  and  one  trade  organization 
about  the  use  of  Farmer  Mac  criteria  as 
a  safe  harbor  provision.  The  FCC 
supported  this  provision  because  the 
Farmer  Mac  criteria  have  a 
Congressionally  mandated  relationship 
to  the  FCS's  rural  home  authorities  and 
are  thus  suitable  as  one  possible 
measure  of  moderately  priced  housing. 
This  commenter  urged  the  FCA  to  allow 
additional  standards,  as  well,  that 
would  lake  into  account  geographical 
differences  in  housing  values.  Several 
associations  shared  the  view  that  an 
additional  standard  is  needed  that 
would  recognize  higher  housing  costs  in 
certain  areas.  As  an  example,  one 
association  noted  that  a  2000  square  foot 
home  in  its  territory  would  exceed  the 
Farmer  Mac  criteria. 

The  FCA  also  received  comments 
from  22  parties  objecting  to  the  use  of 
Census  data  to  determine  the  value  of 
moderately  priced  housing.  Many 
System  institutions  commented  that  the 
use  of  Census  data  is  not  required  by  the 
Act  or  the  existing  regulations. 
Moreover,  they  observed  that  Census 
data  are  not  useful  for  a  number  of 
reasons,  including:  (1)  They  are  based 
on  subjective  estimates  of  the 
homeowners  rather  than  market 
transactions;  (2)  the  Census  survey  is 
conducted  every  10  years  and  thus  the 
data  are  soon  outdated:  and  (3)  the  data 
cut  across  market  boundaries  which 
leads  to  vnde  and  arbitrary  differences 
in  the  definition  of  moderate  price 
between  counties  or  census  blocks. 

Six  FCS  associations  provided 
examples  of  the  adverse  effects  of  using 
the  Census  housing  data  to  determine 
the  value  of  moderately  priced  housing. 
They  commented  that  using  Census  data 
would:  (1)  Restrict  the  market. 
competitiveness,  and  spreads;  (2)  reduce 
the  current  maximum  limit  the  FCS 
institutions  use  for  moderately  priced 
housing  in  some  areas  by  50  percent  or 
more;  and  (3)  result  in  a  significant 
increase  in  administrative  work. 

Most  System  commenters  offered 
specific  recommendations  for  how  the 
FCA  could  revise  this  regulation  to 
determine  the  value  of  moderately 
priced  housing.  Fourteen  commenters 
recommended  that  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  or  Federal  National  Mortgage 
Association  (Fannie  Mae)  limits 
determine  the  moderately  priced 
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standard  for  System  rural  home  lending. 
These  commenters  believed  that  the 
Freddie  Mac  and  Fannie  Mae  thresholds 
would  avoid  the  defects  of  the  Census 
data  and  would  provide  for  a  level 
playing  field  with  competitors.  Other 
commenters  suggested  that  FCA  retain 
the  definition  in  the  existing  regulation 
to  provide  System  lenders  vfixh  greater 
flexibility  to  use  other  reasonable 
methods  to  determine  moderately 
priced  values.  Another  frequent 
suggestion  was  to  authorize  System 
institutions  to  rely  on  any  accepted 
independent  study  or  formula  from  a 
credible  regional  or  national  source. 

The  FCC  offered  two  approaches. 
First,  the  Farmer  Mac  limit  would  be 
used  as  a  safe  harbtjr  provision  and  a 
higher  Umit  could  be  adopted  if  it  were 
supported  by  a  study  that  established 
local  standards  for  moderately  pnced 
housing,  based  on  actual  sales.  In  the 
alternative,  the  FCC  suggested  that  the 
System  could  use-any  combination  of 
Farmer  Mac  criteria.  Freddie  Mac  or 
Fannie  Mae  guidelines,  information 
provided  by  the  Department  of  Housing 
and  Urban  Development,  information  on 
income  provided  by  tiae  Census,  local 
sales  data,  or  market  studies. 

The  FCA  continues  to  believe  that  the 
Farmer  Mac  standard  for  the  value  of  a 
rural  home  is  a  useful  method  for 
determining  moderately  pnced  housing 
because  the  criteria  m  section  8.0  of  the 
Act  are  directly  related  to  home 
financing  in  rural  areas  of  2,500 
inhabitants  and  the  System's  rural 
housing  authorities  For  this  reason, 
homes  that  satisfy  the  Farmer  Mac 
criteria  would  be  considered  moderately 
priced  under  reproposed 
§613.3030(a)(4)(i).  In  response  to 
System  comments  that  Farmer  Mac 
criteria  ignore  variations  in  housing 
costs  in  different  rural  areas,  the  FCA 
points  out  that  section  101  of  the  1996 
Reform  Act  clarifies  that  the  Farmer 
Mac  limit  of  $100,000  (as  adjusted  for 
inflation  since  1988)  refers  to  the  value 
of  the  dwelling  only,  exclusive  of  the 
value  of  the  land  on  which  it  is 
situated.*  This  statutory  clsirification 
provides  flexibility  for  lending  in  areas 
where  land  values  are  higher. 

Reproposed  §613. 3030(a)(4)(ii)  would 
also  allow  FCS  lenders  to  finance  rural 
homes  that  are  below  the  75th 
percentile  of  housing  values  for  the 
rural  area  where  it  is  located,  as 
determined  by  data  from  a  credible, 
independent,  and  recognized  national  or 
regional  source,  such  as  a  Federal,  State, 
or  local  government  agency,  or  an 
industry  source.  Each  System  bank  or 
association  will  bear  the  burden  of 


orbid. 


demonstrating  that  the  price  range  it 
selects  reflects  moderately  priced 
housing  in  the  specific  locale  where  its 
rural  home  loans  are  made,  FCS 
institutions  may  use  the  Census  of 
Housing  data  for  their  studies  but  are 
not  be  required  to  do  so.  If  this 
reproposal  is  adopted  as  a  final 
regulation,  the  FCA  will  review  the 
methods  used  during  examinations  of 
FCS  institutions. 

The  FCA  has  decided  not  to 
incorporate  the  maximum  loan  amoimt 
used  by  Freddie  Mac  or  Fannie  Mae  into 
the  reproposed  regulation.  The  FCA 
believes  that  the  Freddie  Mac  and 
Fannie  Mae  maximum  loan  amounts 
may  not  be  representative  generally  of 
moderately  priced  housing  in  rural  areas 
because  they  include  housing  values  in 
urban  and  suburban  communities. 
Furthermore,  the  Freddie  Mac  and 
Fannie  Mae  maximimi  loans  amounts 
are  not  necessarily  a  measure  of 
moderately  priced  housing. 

7.  Home  Equity  Lending 

The  FCA's  original  proposal  would 
have  allowed  non-farm  rural 
homeowners  to  obtain  home  equity 
loans  and  lines  of  credit  fixim  System 
lenders,  secured  by  the  rural  home, 
without  a  restriction  on  the  borrower's 
use  of  the  proceeds. 

The  FCA  received  comments  from 
seven  parties,  including  one  commercial 
bank,  five  trade  associations,  one 
borrower,  and  one  governmental  body 
on  the  eUgibility  requirements  for  rural 
home  lending.  A  Farm  Credit  borrower 
supported  home  equity  loans  because 
the  commenter  beUeves  that  this 
authority  would  enhance  the  abihty  of 
the  FCS  to  finance  the  agricultural 
community.  The  FCC,  commenting 
generally  on  the  amendments  to  the 
rural  home  lending  regulations,  stated 
that  the  proposed  regulations  clarify 
that  FCS  institutions  may  offer  equity 
line-of-credit  loans  to  rural 
homeowners.  The  FCC  agreed  that 
equity  line-of-credit  loans  would  enable 
FCS  to  better  fulfill  its  statutory  mission 
of  providing  in  adequate  and  flexible 
flow  of  cretht  into  rural  areas. 

The  NDCUL  and  a  commercial  banker 
stated  without  explanation  that  the  FCS 
should  not  be  allowed  to  make  home 
equity  loans  for  consimier  purposes  to 
rural  residents  who  are  not  farmers, 
ranchers,  or  aquatic  producers  or 
harvesters.  A  State  governmental  agency 
opposed  the  FCA's  proposal  as 
presenting  unfair  competition  with 
commercial  banks  and  credit  unions. 
Another  commenter  contended  that 
home  equity  consumer  loans  to 
borrowers  who  are  not  farmers, 
ranchers,  or  aquatic  producers  or 


harvesters  are  not  within  the  System's 
statutory  mission. 

Three  banking  trade  associations  also 
opposed  this  proposal.  One  stated  that 
it  does  not  beUeve  that  "home  equity 
lending  comports  with  this  GSE's 
statutory  reasons  for  existence."  It 
expressed  concern  that  home  equity 
lending  may  be  used  for  consumer 
purposes  rather  than  housing  purposes 
and  that  home  equity  lending  would 
reduce  available  FCS  funds  for  rural 
housing  loans  because  of  the  portfolio 
limitation.  The  commenter  stated  that 
the  FCA  presents  no  evidence  that  such 
home  equity  lending  is  an  umnet  need 
in  a  very  competitive  home  equity 
lending  market.  Another  commenter 
objected  because  it  does  not  believe  that 
there  is  express  authority  for  home 
equity  lending  and  that  being  a  full- 
service  lender  to  rural  residents  does 
not  comport  with  the  System's  reason 
for  existence.  A  third  trade  association 
stated  that  several  of  its  members 
questioned  the  advisability  of  FCS 
making  home  equity  loans  because  they 
believe  that  such  loans  are  risky.  This 
commenter  asked  that  the  FCA  provide 
a  detailed  explanation  of  the 
underwriting  standards  that  are 
envisioned  for  home  equity  lending.  It 
also  noted  that  loan  proceeds  could  be 
for  consumer  goods,  which  it  deems  as 
inappropriate  for  the  FCS. 

In  response  to  the  comments  from 
banking  interests,  the  FCA  rescinds  its 
ordinal  proposal  regarding  home  equity 
lending  and  restores  the  purpose 
restrictions  contained  in  existing 
§  613.3D40(c)  as  reproposed 
§  613.3030(c).  The  FCA  notes  that 
System  lenders  are  not  precluded  from 
extending  authorized  credit  to  rural 
homeowners  through  revolving  lines  of 
credit.  The  reproposal  would,  however, 
require  that  such  credit  extensions  be 
limited  to  the  purposes  specified.  This 
change  to  the  proposed  rule  on  home 
equity  lending  makes  unnecessary  the 
proposed  conforming  amendments  to 
§  614.4222,  and  those  proposed 
amendments  are  now  withdrawm. 

No  comments  were  received  on 
proposed  §  613.3030  (a)(l]  or  (a)(2).  and 
it  is  included  in  the  reproposed 
regulation  without  revision.  No 
comments  were  received  on  proposed 
§  613.3030(c),  and  it  is  redesignated  as 
reproposed  §613. 3030(d). 

P.  Allowable  Real  Estate  Security 

The  FCA  received  12  comments  about 
the  requirements  for  the  type  of 
allowable  real  estate  security  for  long- 
term  mortgage  loans  in  §  614.4210(a). 
Most  commenters  requested  that  the 
FCA  clarify  that  housing  for  agricultural 
producers  is  not  subject  to  the 
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limitations  on  location,  type  of  housing, 
or  price  for  rural  home  lending.  Many 
commenters  also  supported  increasetl 
flexibility  in  the  tvpes  of  real  estate 
collateral  that  could  be  counted  toward 
the  statutory  85-percent  loan-to-value 
hmitation. 

The  FCA  rea/firms  that  the  limitations 
for  the  type  of  house  and  the  value  of 
the  house  for  rural  home  lending  apply 
only  to  housing  for  individuals  who  are 
not  farmers,  ranchers,  or  aquatic 
producers  or  harvesters.  As  stated  in  the 
discussion  of  financing  a  fanner's 
housing  and  domestic  needs,  such 
housing  can  be  financed  under  farm 
lending  authorities  for  a  bona  fide 
farmer,  rancher,  or  aquatic  producer  or 
harvester 

The  FCA  has  considered  the  issue  of 
allowable  collateral  for  long-term 
mortgage  lending  under  title  I  of  the  Act 
when  it  proposed  amendments  to  the 
loan  underwritmg  regulations  on  March 
12,  1996.  See  61  PR  16403  (April  15, 
1996).  Under  that  proposed  rule,  the 
FCA  would  continue  to  Umit  the  types 
of  collateral  that  can  secure  a  mortgage 
loan,  but  it  allows  flexibility  so  that  the 
collateral  remains  primarily  agricultural 
in  nature.  The  rule  also  would  continue 
the  requirement  that  the  loan-to-value 
ratio  not  exceed  85  percent.  The  FCA 
will  consider  comments  to  its  proposal 
of  March  12.  1996.  before  it  adopts  final 
amendments  to  §  614.4210(a)  and  other 
regulations  that  govern  loan 
underwriting  and  collateral  standards. 

Q.  Title  III  Domestic  Lending  Regulation 

The  FCA's  original  proposal  would 
significantlv  restructure  and  clarify  the 
regulations  that  govern  eligibility  and 
scope  of  financing  for  BCs  and  ACBs. 
More  specifically,  the  FCA  initially 
proposed  to  redesignate  existing 
§613.3110  as  §613.3100,  and  rearrange 
this  regulation  so  it  addresses  the 
authority  of  BCs  and  ACBs  to  finance 
the  following  class  of  borrowers:  (1) 
Cooperatives,  their  parents,  subsidiaries 
and  other  related  entities  that  serve 
agricultural  or  aquatic  producers;  (2) 
electric,  telecommunication,  and  cable 
television  utilities;  (3)  water  and  waste 
disposal  faciUties;  and  (4)  domestic 
lessors. 

As  noted  in  the  preamble  to  the 
original  proposal,  many  proposed 
revisions  reflect  provisions  of  the  1992 
amendments  *  and  the  Farm  Credit 
System  Agricultural  Export  and  Risk 
Management  Act  (1994  Act).'"  After  the 
comment  period  for  this  proposed 
rulemaiang  expired,  the  1996  Reform 
Act  was  enacted  into  law.  The  1996 
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Reform  Act  amended  two  provisions  in 
section  3.8  of  the  Act  that  govern  the 
eUgibility  of  certain  cooperatives  and 
rural  utilities  to  borrow  from  banks  that 
operate  under  title  HI  of  the  Act 
Accordingly,  the  FCA  has  incorporated 
these  statutory  amendments  into 
reproposed  §613.3100. 

Comments  were  received  from  the  St. 
Paul  BC,  CoBank,  ABA,  IBAA  and 
NDBA.  In  general,  the  comments  fi-om 
the  St.  Paul  BC  and  CoBank  supported 
the  proposed  regulation.  These 
commenters,  however,  requested 
clarification  or  modification  of  certain 
provisions  of  the  original  proposal. 
CoBank  and  the  St.  Paul  BC  supported 
the  FCA's  proposal  to  repeal  existing 
§§613.3005  and  613.3110(b)(2),  which 
prescribe  business  objectives  and 
management  practices  for  title  III  banks. 

The  three  commercial  bank  trade 
associations  endorsed  all  revisions  that 
implement  amendments  to  the  Act. 
Otherwise,  these  three  commenters 
opposed  revisions  concerning  service 
cooperatives  that  provide  financially 
related  services  and  cable  television 
utilities. 

1 .  IDefiiutions 

CoBank  objected  to  the  FCA's 
decision  to  delete  the  words  "a 
combination  of  such  associations  and 
farmers,  ranchers,  or  producers  or 
harvesters  of  aquatic  products"  fi-om  the 
definition  of  a  cooperative  in  proposed 
§  613.3100(a)(1).  The  commenter 
claimed  that  this  revision  is  a  "step 
backwards"  for  certain  cooperative 
combinations.  Because  of  the 
conunenter's  concern,  the  previous 
wording  is  reinserted  into  the 
reproposed  regulation  vfi\h  minor 
stylistic  revisions. 

The  comments  fit)m  bank  trade 
associations  opposed  §  613.3100(a)(5)  as 
proposed,  because  it  would  allow  a  BC 
or  ACB  to  finance  cooperatives  that 
provide  business  and  financially  related 
services  to  their  members.  These 
commenters  claim  that  Congress 
intended  that  the  BCs  and  ACBs  only 
finance  cooperatives  that  aid  production 
agriculture  and  that  such  service 
cooperatives  should  be  served 
exclusively  by  commercial  lenders. 

CoBank  objected  that  proposed 
§61 3.3100(a)(5)  would  require  an 
eligible  service  cooperative  to  be 
"predominantly"  involved  in  providing 
business  and  financially  related  services 
to  farmers,  ranchers,  and  aquatic 
producers  or  harvesters.  The  commenter 
observes  that  the  word  "predominantly" 
does  not  appear  in  section  3.8(a)  of  the 
Act.  CoBank  asserted  that  including  it  in 
the  definition  converts  a  scope  of 


financing  question  into  an  eligibility 

issue. 

The  argiiments  against  permitting  title 
III  lending  to  cooperatives  that  provide 
business  and  financial  services  to 
farmers  are  not  supported  by  the  Act 
and  its  legislative  history.  Section  3.8(a) 
of  the  Act  expressly  authorizes  BCs  and 
ACBs  to  finance  eligible  cooperatives 
that  furnish  "business  services  or 
services"  to  farmers,  ranchers,  aquatic 
producers  or  harvesters,  or  their 
cooperatives.  This  authority  to  finance 
service  cooperatives  has  its  origins  in 
the  Farm  Credit  Act  of  1935."  The 
legislative  history  to  this  provision 
reveals  that  Congress  contemplated  that 
these  System  banks  would  lend  to 
service  cooperatives  that  offered 
financially  related  services,  such  as 
insurance,  to  their  members.  '^  In  1980, 
Congress  amended  section  3.8(a)(4)  of 
the  Act  so  that  service  cooperatives 
would  continue  to  qualify  for  FCS  loans 
so  long  as  60  percent  of  their  members 
are  farmers,  ranchers,  or  aquatic 
producers  or  harvesters.  The  1996 
Reform  Act  enables  existing  cooperative 
borrowers  to  retain  their  eligibility  for 
BC  or  ACB  loans  if  more  than  50  pendent 
of  their  members  are  agricultural  or 
aquatic  producers.  Thus,  the  Act  and  its 
legislative  history  clearly  refute  the 
belief  'hat  BCs  and  ACBs  lack  authority 
to  finance  business  and  financially 
related  service  cooperatives. 
Furthermore,  nothing  in  the  Act  or  its 
legislative  history  supports  the 
commenters'  contention  that  a  BC  or 
ACB  is  authorized  to  finance  only 
cooperatives  that  assist  "on-farm" 
agricultural  production.  For  these 
reasons,  the  FCA  rejects  the  view  that 
FCS  banks  operating  under  title  III  of 
the  Act  lack  authority  to  finance 
cooperatives  that  furnish  business  and 
financially  related  services  to 
agricultural  and  aquatic  producers. 

The  FCA  agrees  with  tne  comment 
that  the  word  "predominantly"  in 
proposed  §  613.3100(a)(5)  is  more 
restrictive  than  the  statute,  since  section 
3.8(a)  of  the  Act,  as  amended, 
establishes  specific  thresholds  for 
farmer  membership  in  an  eligible 
service  cooperative.  Thus,  the  FCA 
deletes  the  word  "predominantly"  from 
reproposed  §  613.3100(a)(5). 

2.  Cooperatives  and  Other  Entities 
Serving  Other  Agricultural  or  Aquatic 
Producers 

Section  613.3100(b)  governs  the 
eligibility  of  agricultural  or  aquatic 


'  I  P.L.  No.  87-74,  49  Stat.  317  (June  3, 1935). 

i-H.R.  155,  74th  Cong.,  1st  Sess.  (Feb.  18. 1935) 
p.  9;  Farm  Credit  Act  of  1935:  Hearings  on  S.  1384 
Before  the  Senate  Committee  on  Banking  and 
Currency,  74tfa  Cong.,  Ist  Sess.  p.  22  (Jan.  29,  1935). 
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cooperatives  and  their  related  entities  to 
borrow  from  title  Hi  lenders.  Other 
eligiVjle  entities  include;  (1)  The  parent 
of  an  eligible  cooperative;  (2)  a 
subsidiary  or  other  legal  entity  in  which 
an  eligible  cooperative  has  an 
owTiership  interest;  and  (3)  a  non-profit 
entity  that  satisfies  the  criteria  in 
section  3.8(b)(1)(D)  of  the  Act. 

Section  14  of  the  1996  Reform  Act 
amended  section  3.8(a)  of  the  Act  to 
permit  the  continued  eligibiUty  of  pre- 
existing cooperative  borrowers  as  long 
as  at  least  50  percent  of  the  voting 
control  is  held  by  farmers,  ranchers, 
aquatic  producers  or  harvesters,  or  their 
cooperatives.  Section  14  of  the  1996 
Reform  Act  also  amended  section 
3.8Co)(lj(Dj  of  the  Act  so  that  eligible 
non-profit  entities  and  their  subsidiaries 
also  benefit  from  this  statutory  change. 
Accordingly,  reproposed 
§613.3100(b)(l)(i)  and  (b)(2)(iii) 
incorporates  these  statutory  provisions 
of  the  1996  Reform  Act. 

Both  System  conmiienters  expressed 
support  for  proposed 
§613.3100(b)(2)(ii).  which  allows  a  title 
ni  bank  to  extend  credit  to  an  entity  in 
which  an  eligible  cooperative  is  a 
minority  owner.  Such  financing  is 
limited  to  the  cooperative's  percentage 
of  ownership  multiplied  by  the 
borrowing  entity's  total  assets.  CoBank 
asked  for  clarification  on  three 
questions  about  how  title  III  banks 
should  measure  the  borrower's  total 
assets:  (1)  Are  the  entity's  total  assets 
measured  at  the  beginning  or  the  end  of 
a  capital  project?  (The  commenter 
suggested  that  the  end  of  a  project  is  the 
better  measure.)  (2)  How  should  assets 
be  measured  for  borrowers  with  wide 
seasonal  fluctuations  in  assets?  (The 
commenter  recommended  that  the 
seasonal  peak  in  assets  be  the 
appropriate  measure.)  (3)  Should  the 
borrower's  assets  be  measured  according 
to  their  book  or  market  value?  (The 
commenter  believes  that  book  value,  as 
the  more  conservative  standard,  is 
appropriate.) 

The  FCA  believes  each  of  the 
suggested  clarifications  is  reasonable 
and  consistent  with  the  intent  of  section 
3.7(b)Hi(A)(ii)  of  the  Act.  However,  a 
uniform  method  of  calculating  total 
assets  caimot  be  developed  for  all  three 
scenarios.  Thus,  the  FCA  believes  that 
each  title  III  lender  should  establish  in 
its  lending  policies  the  most  appropriate 
measure  of  the  borrower's  assets 
depending  on  the  nature  of  the  credit 
request.  For  this  reason,  the  FCA  makes 
no  modification  to  the  reproposed 
regulation  at  this  time.  However,  the 
FCA  may  issue  regulatory  guidance  on 
asset  measurement  practices  in  the 
future. 


3.  Electric  and  Telecommunication 
Utilities 

Section  613.3100(c)  of  the  original 
proposal  and  the  reproposal  contains 
rural  utiUty  lending  authorities.  The 
FCA  received  comments  from  CoBank, 
the  St.  Paul  BC,  and  the  IBAA  on 
proposed  §  613.3100(c).  One  comment 
suggested  that  the  FCA  retitle  the 
section  to  read  "Electric  and 
telecommunications  utilities,"  because 
cable  television  is  widely  recognized  as 
a  subset  of  telecommunications.  The 
FCA  accepts  this  recommendation  and 
has  incorporated  this  change  into  the 
title  of  reproposed  §  613.3100(c). 

CoBank  objected  to  the  FCA's 
proposal  to  delete  from  the  regulations 
explicit  reference  to  farmer-owned 
utility  cooperatives  that  are  eligible  to 
borrow  fitsm  a  BC  or  ACB  under  section 
3.8(a)  of  the  Act,  instead  of  the  Rural 
Utilities  Service  (RUS)  provisions  in 
section  3.8(b)(1)(A)  of  the  Act.  CoBank 
asserts  that  such  authority  exists  in  the 
statute,  and  therefore,  it  should  be 
retained  in  the  regulation  even  though 
it  is  not  Ukely  to  be  used  &w}uently.  The 
FCA  accedes  to  the  commenter's  request 
and  incorporates  this  statutory  authority 
into  reproposed  §  613.3100(c)(l)(i).  The 
remaining  provisions  of  reproposed 
§  613.3100(c)(1)  have  been  renumbered 
accordingly. 

The  1996  Reform  Act  repealed  the 
RUS  and  Rural  Telephone  Bank  (RTB) 
certification  requirements  in  section 
3.8(b)(1)(A)  of  the  Act.  Accordingly, 
reproposed  §  613.3100(c)(l)(ii)(C) 
revises  the  original  proposal  to  conform 
with  the  revised  statute.  The  St.  Paul  BC 
suggested  that  the  FCA  relocate  the 
phrase  "other  entities,  or  the 
subsidiaries  of  such  cooperatives"  in 
paragraph  (c)(l)(i)(C)  to  the  end  of  that 
paragraph  with  appropriate  stylistic 
revisions.  The  commenter  observed  that 
section  3.8(b)(1)(A)  of  the  Act  does  not 
require  the  subsidiary  of  a  cooperative 
or  other  entity  to  be  eligible  for  a  RUS 
or  RTB  loan.  The  FCA  agrees  with  the 
commenter,  and  reproposed 
§613.3100(c)(l){iii)  will  specifically 
govern  loans  by  title  III  banks  to 
subsidiaries  of  cooperatives  and  other 
entities  that  are  eligible  to  borrow  from 
the  RUS  or  RTB.  The  FCA  has, 
accordingly,  renumbered  the  remaining 
provisions  of  reproposed 
§  613.3100(c)(1). 

The  St.  Paul  BC  and  CoBank 
requested  that  the  FCA  delete  references 
to  RUS  and  RTB  regulations  in  proposed 
§  613.3100(c)(2)  because  the  Act  does 
not  subject  BCs  and  ACBs  to  the  scope 
of  financing  provisions  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(REA  Act).  One  comment  letter  included 


selected  passages  from  the  legislative 
history  that  indicate  that  Congress  did 
not  intend  that  title  III  banks  adhere  to 
the  same  loan  purpose  restrictions  as 
the  RUS  or  RTB.  These  commenters 
claimed  that  proposed  §  613.3100(c)(2) 
is  more  restrictive  than  the  Act  and 
would  deny  creditworthy  and  eligible 
rural  utilities  access  to  System  credit  to 
the  full  extent  of  the  law. 

The  commenters  have  persuaded  the 
FCA  that  the  references  in  proposed 
§  613.3100(c)(2)  to  RUS  and  RTB 
regulations  could  prevent  BCs  and  ACBs 
from  financing  niral  utihties  to  the 
extent  allowed  by  the  Act.  For  this 
reason,  references  to  the  REA  Act  and 
RUS  and  RTB  regulations  are  omitted 
fixjm  reproposed  §61 3.3 100(c)(2). 
Instead,  the  reproposed  regulation 
would  authorize  lending  for  electric  or 
telecommunication  services  in  a  rural 
area  as  allowed  by  the  Act. 

The  IBAA  opposed  provisions  in 
proposed  §  613.3100(c)(2),  which  would 
authorize  BCs  and  ACBs  to  finance  a 
subsidiary  of  a  rural  electric  or 
telecommunications  utiUty  that  operates 
a  licensed  cable  television  carrier.  This 
commenter  claimed  that  the  proposed 
regulation  appears  to  conflict  with  the 
REA  Act  because  it  would  allow  a  cable 
television  subsidiary  of  a  rural  utility  to 
borrow  from  a  BC  or  ACB  even  though 
the  REA  Act  expressly  prohibits  the 
RUS  and  RTB  from  financing  cable 
television.  In  this  commenter's  view,  the 
proposed  regulation  circumvents  the 
REA  Act  by  severing  eligibility  from 
scope  of  financing. 

Tne  IBAA  also  notes  that  the  System 
sought  legislation  in  the  spring  of  1995 
to  enhance  the  abiUty  of  the  title  III 
banks  to  finance  the  "rural  information 
highway,"  including 
telecommunications  services  beyond 
basic  telephone  service  to  rural 
commuinities.  Because  no  such 
legislation  was  enacted,  or  introduced, 
the  commenter  believes  that  title  III 
banks  lack  the  current  authority  to 
finance  cable  television  carriers. 

Section  3.8(b)(1)(A)  of  the  Act 
authorizes  BCs  and  ACBs  to  finance 
rural  utihties  that  are  eUgible  to  borrow 
from  the  RUS  and  RTB.  and  their 
subsidiaries.  A  cable  television  carrier 
qualifies  for  financing  from  a  title  ID 
bank  if  it  is  the  subsidiary  of  a  rural 
UtiUty  that  is  eligible  to  borrow  from  the 
RUS  or  RTB.  Although  the  Rural 
Electrification  Act  of  1936,  as  amended, 
prohibits  the  RUS  or  RTB  from 
financing  the  cable  television 
subsidiary,  section  3.8(b)(1)(A)  of  the 
Act  expressly  authorizes  a  BC  or  ACB  to 
extend  credit  to  the  same  subsidiary. 
The  FCA's  position  is  clearly  supported 
by  the  legislative  history  to  section 
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3  8(b)(1)(A)  of  the  Act.  which  reveals 
that  Congress  specificail>  intended  to 
authorize  title  III  banks  to  finance  cable 
television  carriers  that  are  ineligible  for 
RUS  or  RTB  loans.  The  sponsor  of 
section  3.8(b)(1)(A)  stated: 

In  addition,  this  authority  will  enable  rural 
telephone  systems  and  their  subsidiaries  to 
obtain  financing  for  certain  projects  that 
contribute  to  the  economu.  well-being  of  the 
telephone  svstem  s  service  area  Many  of 
thesf^  proiects  undertaken  by  rural  telephone 
systems  involve  so-called  non-Act  purposes- 
meanini?  that  such  projects  are  ineligible  for 
REA  financing  under  the  Rural  Electrification 
Act.  These  non-Act  purposes  usually  involve 
providing  of  communication  services  such  as 
cable  television  facilities  and  cellular  radio 


[ei 


ded) 
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The  System's  1995  legislaUve  initiative 
does  not  affect  this  existing  authority. 
The  legislaUve  proposal  would  have 
expanded  the  lending  authority  of  title 
in  banks  in  a  number  of  respects, 
including  permitting  them  to  finance 
cable  television  carriers  that  are  not 
subsidiaries  of  entiUes  eligible  to 
borrow  under  the  REA  Act.  Thus,  the 
comment  that  FCA's  regulation  exceeds 
statutory  authoritv  lacks  merit. 

The  .St.  Paul  BC  notes  that  the 
restriction  on  financing  to  entiUes  that 
are  partially  owned  by  an  eligible  utility 
appears  in  proposed  §  613.3100(c)(3), 
but  no  provision  of  this  regulaUon 
expressly  declares  such  enUties  to  be 
eligible  borrowers. 

The  FCA  agrees  that  the  regulation 
would  be  clearer  if  the  eligibility  of  such 
entities  were  set  forth  in 
§613. 3100(c)(1).  Accordingly,  the  FCA 
has  added  a  new  paragraph  (c)(l)(iv),  to 
reproposed  §613,3100  This  addition 
makes  proposed  §  613.3100(c)(3) 
unnecessary ,  and  it  is  deleted  from  the 
reproposed  regulation. 

4.  Water  and  Waste  Disposal  Facilities 

CoBank  provided  the  only  comment 
on  this  section  of  the  regulation.  The 
commenter  objected  to  the  word 
"solely"  in  proposed  §  613.3100(d)(2), 
which  governs  the  financing  authority 
for  water  and  waste  disposal  faciUties 
for  title  III  banks.  The  commenter  argues 
that  such  a  restriction  is  not  in  the  Act 
and  that  title  lU  banks  need  the 
flexibility  to  finance  ownership 
transfers  so  that  water  and  waste 
disposal  utilities  can  adjust  to  changes 
in  thpir  rural  customer  base  and 
continue  as  viable  entiUes.  CoBank 
urges  the  FCA  to  construe  the  terms 

maintaining"  and  "operating"  in 
section  3.7(f)  of  the  .\ct  as  aDowing  title 
III  lenders  the  flexibility  to  finance 
ownership  transfers  for  water  and  waste 
disposal  facilities.  The  commenter 
expressed  concern  that  the  use  of  the 


word  "solely"  in  §  613.3100(d)(2)  vdll 
have  a  chilling  effect  on  the  types  of 
prudent  financing  that  BCs  and  ACBs 
can  provide  these  borrowers. 

Both  section  3.7(f)  of  the  Act  and 
§  613.3100(d)(2)  authorize  title  III  banks 
to  extend  financing  to  certain  entities 
for  the  piupose  of  "installing, 
maintaining,  expanding,  improving  or 
operating  water  and  waste  cfisposal 
facihties  in  rural  areas."  As  the  FCA 
interprets  section  3.7(f)  of  the  Act,  the 
sale  of  ownership  interests  in  such 
entities  is  reasonably  within  the  scope 
of  "maintaining"  or  "operating"  a  rural 
water  or  waste  disposal  facihty. 
Therefore,  revision  of  §  613.3100(d)(2)  is 
unnecessary. 

5.  Domestic  Lessors 

The  FCA  received  no  comments  about 
proposed  §613. 3100(e),  which 
authorizes  BCs  and  ACBs  to  make  loans 
to  domestic  lessors,  pursuant  to  section 
3.7(a)  of  the  Act.  This  provision  remains 
in  the  reproposed  regulation  without 
revision. 

R.  Title  ni  International  Lending 
Regulation 

The  FCA  originally  proposed  to 
redesignate  and  substantially  revise  the 
reg\iIation  that  implements  the 
international  lending  authorities  of  BCs 
and  ACBs.  The  new  regulation  would 
implement  provisions  in  the  1994  Act, 
which  expanded  the  authority  of  BCs 
and  ACBs  to  finance  the  import,  export, 
and  international  business  operations  of 
cooperatives  and  other  eligible 
borrowers.  The  FCA  also  proposed 
several  conforming  and  technical 
amendments  to  §§  614.4010(d), 
614.4020(a),  614.4233,  and  subpart  Q  of 
part  614  to  reflect  the  expanded 
international  lending  powers  of  tide  in 
banks. 

Section  3.7(d)  of  the  Act  requires  the 
FCA  to  consult  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board  of  Governors)  whenever 
it  formulates  regulations  pertaining  to 
the  international  lending  activities  of 
tide  in  banks  so  that  the  new 
"regulations  conform  to  national  . 
banking  policies,  objectives,  and 
limitations."  The  FCA  submitted  the 
proposed  international  lending 
regulations  to  the  Board  of  Governors 
for  review  and  evaluation  on  August  9, 
1995.  On  December  8, 1995,  the  Board 
of  Governors  infonned  the  Chairman  of 
the  FCA.  by  letter,  that  it  had  no 
objection  to  the  new  regulations.  The 
Board  of  Governors,  however,  advised 
the  FCA  that  increased  international 
lending  increased  the  risk  of  loss  to  BCs 
and  ACBs.  which  should  be  closely 
monitored. 


Comments  about  the  original  proposal 
were  received  from  a  commercial 
banker,  a  member  of  the  CoBank  board. 
CoBank,  the  ABA.  IBAA,  and  the  NDBA. 
The  three  commeraal  bank  trade 
associations  supported  §613.3200 
because  it  implements  the  1994  .^ct. 
The  commercial  banker,  however, 
commented  that  the  expansion  or  FCS 
powers  would  place  the  FCS  in  direct 
competition  with  commercial  banks  for 
international  loans  without  any  of  the 
regulatory  mandates  and  responsibihties 
that  commercial  bankers  face.  The  FCA 
responded  to  similar  comments  earlier 
in  this  preamble  and  finds  the 
commercial  banker's  comment  without 
foundation.  The  CoBank  board  member 
supported  the  proposed  regulation  as 
important  to  the  evolving  international 
business  enviroiunent.  CoBanks 
response  supported  most  of  the 
proposed  regidation,  including  the 
definition  of  farm  supply  cooperatives 
and  the  treatment  of  import  and  export 
transactions.  CoBank,  however,  had 
substantive  comments  on  the  two 
provisions  which  are  discussed  below. 

CoBank  asserted  that  provisions  in 
proposed  §§613,3200  (d)  and  (e),  which 
limit  subsidiary-  financing  to 
international  business  "transactions." 
are  more  narrow  than  the  Act.  The 
comment  states  that  the  Act  contains  no 
such  limitation  and  only  requires  that, 
subject  to  limitations  regarding 
percentage  of  ovmership  and  plant 
relocation,  the  financing  be  "for  the 
purpose  of  facilitating  its  domestic  or 
foreign  fcusjness  operations  *   *   *" 
(emphasis  added).  CoBank  also  cites  a 
technical  analysis  attached  to  an  FCA 
letter  dated  August  17,  1994.  to  then 
House  Agriculture  Committee  Chairman 
de  la  Garza  in  support  of  its  position. 

The  FCA's  use  of  the  terras 
"transactions  involving  international 
business  operations"  and  "international 
business  transaction"  referred  to  the 
foreign  business  operations  of  the 
domestic  or  foreign  entities,  and  it  was 
not  intended  to  limit  the  type  of 
financing  that  is  authorized  by  the  Act, 
In  order  to  clear  up  any  confusion,  the 
FC.^  has  revised  the  title  to  reprooosed 
§61 3.3200(d)  by  omitting  the  woWs 
"transactions  involving."  Furthermore, 
the  FCA  has  substituted  "operations" 
for  "transaction"  in  reproposed 
§  613.3200(e). 

S.  Similar  Entity  Participation 
Regulation 

The  FCA  proposed  §613.3300  to 
implement  the  new  authority  of  System 
banks  and  associations  to  participate  in 
loans  made  by  non-System  lenders  to 
"similar  entities" — ineligible  persons 
whose  operations  are  functionally 
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similar  to  those  of  eligible  borrowers. 
The  proposed  definition  of  "similar 
entity"  requires  that  a  majority  of  the 
entity's  income  be  derived  from,  or  a 
majority  of  its  assets  be  invested  in,  the 
conduct  of  activities  that  are  performed 
by  eligible  borrowers.  The  FCA  solicited 
comments  on:  (1)  Whether  the 
regulation  should  provide  a  specific 
Usting  of  the  parties  who  qualify  as 
similar  entities;  (2)  whether  the 
regulation  ought  to  provide  further 
guidance  about  the  new  financially 
related  service  (FRS)  authority;  (3)  how 
the  regulation  can  best  accord  equitable 
treatment  to  both  the  funding  banks  and 
their  affiliated  associations;  and  (4) 
whether  consent  for  out-of-territory 
participations  on  similarentity  loans 
ought  to  be  required. 

The  FCA  received  37  comment  letters 
on  its  original  proposal  concerning 
similar  entity  authority.  Comment 
letters  were  received  from  the  FCC,  six 
Farm  Credit  banks,  27  FCS  associations, 
the  ABA.  IBAA,  and  NDBA. 
.    Comments  by  FCS  institutions  were 
mixed.  Some  institutions  supported  the 
various  definitions  and  provisions  in 
proposed  §  613.3300,  whereas  others 
recommended  a  broader  interpretation 
of  the  statutory  provision.  The  ABA, 
IBAA.  and  NDBA  believe  that  the 
proposal  to  permit  System  banks  to 
participate  with  non-System  lenders  in 
loans  to  similar  entities  exceeds  the 
authority  that  Congress  has  granted. 
Although  the  ABA  stated  that  the 
proposal  appears  to  comply  with  recent 
amendments  to  the  Act,  it  claims  that 
the  expanded  eligibility  rules  in 
§§613.3000,  613.3010.  and  613.3020 
negate  the  need  for  similar  entity 
authority.  The  IBAA  stated  that  the 
proposal  appears  to  go  much  further  in 
the  types  of  similar  entities  than 
Congress  originally  anticipated  to  be 
eligible.  The  commenter  also  requested 
more  definition  and  a  more  narrow 
interpretation  of  the  statutory  language. 

The  FCA  affirms  that  its  original 
proposal  regarding  similar  entities  is 
within  the  parameters  of  the  Act. 
Proposed  §  613.3300  closely  tracked  the 
language  of  the  Act.  The  fact  that 
System  banks  and  associations  may 
have  greater  flexibility  to  finance 
eligible  borrowers  wdthin  the  scope  of 
their  statutory  powers  does  not  render 
their  similar  entity  participation 
authorities  unnecessary. 

1.  Providing  a  List 

'  Twenty-nine  FCS  commenters 
opposed  incorporating  a  specific  list  of 
the  parties  who  qualify  as  similar 
entities  in  the  regulation,  because  they 
saw  no  need  for  or  discernible  benefit 
from  having  such  a  list.  Some  System 


institutions  commented  that  to  the 
extent  that  a  fist  may  be  useful,  similar 
entities  can  be  identified  through  a 
bookletter  or  other  guidance.  System 
commenters  perceived  that  any  list  of 
eligible  similar  entities  could  be  imduly 
restrictive  and  that  the  similar  entity 
authorities  should  provide  maximum 
latitude  for  risk  diversification.  The 
IBAA  suggested  that  the  regulation 
provide  such  a  listing. 

The  FCA  concludes  that  the  inherent 
difficulty  of  anticipating  every  type  of 
entity  that  might  qualify  and  the  time 
required  to  amend  regulations  makes  a 
regulatory  listing  impracticable  for  this 
authority.  Accordingly,  the  repro posed 
regulation  does  not  list  similar  entities. 
However,  the  FCA  will  monitor  such 
activity  through  its  examination  process 
and  evaluate  the  need  for  further 
guidance. 

2.  Guidance  on  Financially  Related 
Services  (FRS)  Authority 

Four  FCS  associations  commented 
that  further  guidance  on  FRS  authorities 
is  not  needed  because  the  approved  list 
of  services  already  exists.  CoBank 
requests  that  the  FCA  clarify  that  the 
related  services  regulations  of  part  618 
do  not  apply  to  transaction-type  items 
for  similar  entity  loans.  The  commenter 
believes  that  unless  the  lender  can  react 
quickly  to  a  request,  the  opportunity  for 
participation  may  be  lost. 

The  reproposed  regulation  does  not 
provide  any  further  guidance  on  FRS 
authorities  as  they  pertain  to  similar 
entity  transactions.  The  FCA  may, 
however,  provide  such  other  forms  of 
guidance  as  may  be  determined 
necessary  in  the  future. 

3.  Etefinitions 

The  FCA  received  no  comment  on  the 
definition  of  "participation"  in 
§  613.3300(a)(1),  which  mirrors 
provisions  in  sections  3.1(11)  and  4.18A 
of  the  Act.  Thus,  the  reproposed 
regulation  does  not  change  this 
definition. 

Although  System  institutions 
generally  were  supportive  of  the  FCA's 
original  proposal,  many  considered  the 
definition  of  "similar  entity"  to  be  more 
narrow  and  restrictive  than  the  Act. 
These  commenters  asserted  that  it 
provides  System  lenders  with  little  — 
opportimity  to  participate  in  loans  to 
similar  entities,  because  most  persons  or 
legal  entities  involved  in  production 
agriculture  already  qualify  as  eligible 
borrowers  under  title  I  or  11.  These 
commenters  also  recommended  that  the 
FCA  revise  §61 3. 3300(a)(2)  so  it  treats 
a  party  who  is  eUgible  to  borrow 
directly  from  certain  FCS  associations 
engaged  in  short-term  lending  under 


§§613.3000.  613.3010.  or  613.3020  as  a 
similar  entity  for  an  association  engaged 
in  long-term  mortgage  lending,  and  vice 
versa.  In  other  words,  the  commenters 
suggested  that  a  party  who  is  an  eUgible 
borrower  for  an  FCS  institution  that 
operates  under  title  I  should  qualify  as 
a  similar  entity  for  a  title  n  association 
and  a  title  11  borrower  as  a  similar  entity 
for  title  I  associations.  Other  System 
commenters  disagreed  with  this 
approach  and  supported  the  FCA's 
proposal  on  this  issue. 

Tne  St.  Paul  BC  commented  that  the 
proposed  definition  could  be  read  to 
mean  that  a  party  eligible  for  a  loan 
from  an  association  would  not  quahfy  as 
a  "similar  entity"  with  respect  to  a  BC, 
and  vice  versa.  Therefore,  the 
commenter  proposed  specific  regxilatory 
language  that  would  classify  an  eUgible 
title  in  borrower  as  a  similar  entity  for 
FCBs  and  direct  lender  associations,  and 
vice  versa. 

The  definition  of  "similar  entity"  in 
§  613.3300(a)(2)  closely  tracks  sections 
3.1(ll)(B)(ii)  and  4.18A(a)(2)  and 
provides  FCS  institutions  with  the 
flexibility  allowed  by  law.  The  FCA 
disagrees  with  those  commenters  who 
assert  that  the  same  borrower  may  be  an 
eligible  borrower  imder  title  I.  but  a 
similar  entity  under  title  II  of  the  Act. 
The  plain  language  of  section 
4.18A(a)(2)  of  the  Act  makes  it  clear  that 
a  similar  entity  is  one  who  is  ineligible 
to  borrow  directly  from  a  title  I  bank  or 
a  direct  lender  association.  Section 
4.18A(a)(2)  of  the  Act  makes  it  equally 
clear  that  the  eligibiUty  of  the  borrower, 
not  the  lending  powers  of  a  System 
institution,  determines  similar  entity 
status.  There  is  no  distinction  in  the  Act 
between  the  types  of  borrowers  who  are 
eligible  for  financing  imder  title  I  and 
title  n. 

The  FCA  agrees  with  the  St.  Paul  BC 
that  a  party  who  is  eligible  to  borrow 
under  title  III  of  theAct  can  qualify  as 
a  similar  entity  imder  titles  I  and  II  of 
the  Act.  However,  the  FCA  declines  to 
amend  §  613.3300(a)(2)  as  the 
commenter  suggests  because  the 
commenter 's  concerns  already  are 
adequately  addressed  by  proposed 
§  613.3300  (e)(3)  and  (e)(4),  which  is 
redesignated  in  the  reproposed 
regulation  as  §  613.3300  (d)(2)  and 
(dK3),  respectively. 

4.  Similar  Entity  Transactions 

Ten  System  commenters  considered 
§  613.3300(b),  as  originally  proposed,  to 
be  too  restrictive  and  they  urged  the 
FCA  to  delete  the  words  "for  purposes 
similar  to  those  for  which  an  eligible 
borrower  could  obtain  financing  from 
the  participating  FCS  institutions." 
These  commenters  t)elieve  that  the  Act 
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imposes  no  such  limitation  on  the 
phrase  "functionally  similar."  In 
addition,  the  commenters  believe  that 
the  FCA's  original  proposal  contradicts 
the  intent  of  Congress  because  section 
4.18A{b)  of  the  Act  grants  title  I  banks 
and  direct  lender  associations  similar 
entity  authority  "notwithstanding  any 
other  provision  of  this  Act."  The 
commenters  strongly  supported  a 
broader  interpretation  of  section  4.18A 
of  the  Act. 

CoBank  objected  to  a  statement  In  the 
preamble  that  identified  certain  rural 
utilities  as  similar  entities.  CoBank 
commented  that  there  is  no  statutory 
basis  for  limiting  participations  in 
similar  entity  loans  to  electric  utilities 
m  rural  areas.  The  FCA  assures  the 
commenter  that  the  preamble  passage  to 
the  proposed  regulation  only  provided 
one  example  of  a  similar  entity.  This 
illustration  was  not  intended  to  limit 
the  authority  of  title  III  banks  to 
participate  in  loans  to  similar  entities. 

In  con  junction  with  its  recommended 
definition  of  similar  entity,  the  St.  Paul 
EC  also  recommended  a  corresponding 
change  be  made  to  §  613.3300(b)  by 
deleting  the  language  "that  is  not 
eligible  to  borrower  directly  under 
§§613  300Q,  613.3010,  613.3100.  or 
613.3200." 

The  FCA  believes  that  its 
interpretation  clarifying  "functionally 
similar"  is  consistent  with  the  plain 
language  of  the  Act  and  complies  with 
Congressional  intent.  The 
"notwithstanding"  language  in  section 
4.18A  does  not  negate  the  rest  of  this 
same  provision,  which  states  that  FCBs, 
ACBs,  and  direct  lender  associations 
"may  participate  in  any  loan  of  a  type 
otherwise  authorized  under  title  I  or  D. 
*   *   *"  Section  4.18A  of  the  Act  did  not 
alter  the  lending  authorities  of  title  I  and 
II  lenders.  Instead,  the  similar  entity 
provisions  of  the  Act  authorize  such 
banks  and  associations  to  participate 
with  non-System  lenders  in  loans  to 
inehgible  borrowers,  Although  many 
commenters  stated  that  the  Act  does  not 
define  and  therefore  does  not  limit  the 
phrase  "functionally  similar,"  the  fact 
that  the  Act  contains  this  phrase  implies 
there  are  some  restrictions.  For  this 
reason ,  the  FCA  continues  to  believe 
that  similar  entity  loans  must  be  for 
purposes  that  are  similar  to  those  for 
which  an  eligible  borrower  could  obtain 
PCS  financing.  In  addition,  the  FCA  did 
not  adopt  the  recommendation  to 
eliminate  the  references  to  the 
regulations  defining  "eUgible 
borrower."  However,  the  FCA  notes  that 
these  references  do  not  prevent  a  title  III 
bank  from  participating  in  a  similar 
entity  loan  to  a  party  who  is  eUgible  to 
borrow  under  titles  I  and  11  of  the  Act 


but  ineligible  to  borrow  under  title  III, 
and  vice  versa.  Therefore,  reproposed 
§  613.3300(b)  is  unchanged  from  the 
original  proposal. 

5.  Compatibility  With  Lending 
Authorities  Under  Titles  I  and  II  of  the 
Act 

System  commenters  were  evenly 
divided  about  proposed  §  613.3300(c), 
which  would  have  required  an 
Institution  to  participate  in  only  those 
loans  it  is  authorized  to  make;  i.e., 
short-  and  intermediate-term  versus 
long-term  loans.  Two  PCS  banks  and 
several  associations  supported  the 
FCA's  approach  as  a  reasonable 
interpretation  of  the  Act.  The 
commenters  beUeve  that  proposed 
§  613.3300(c)  implements  the  passage  in 
section  4.18A(b)  of  the  Act  that  refers  to 
"any  loan  of  a  type  otherwise 
authorized  under  title  I  or  II  of  the  Act." 
One  commenter  states  that  the  term 
"authorized"  in  the  Act  imphes  that  a 
particular  institution  has  the  authority 
in  question  to  make  the  loan  except  for 
the  fact  that  the  borrower  is  ineligible, 
and  thus  is  a  similar  entity.  These 
commenters  also  expressed  concern 
about  intra-System  competition  for 
similar  entity  loans.  Some  commenters 
opined  that  proposed  §  613.3300(c) 
promotes  safety  and  soundness  by 
requiring  System  institutions  to 
participate  in  loans  that  are  compatible 
with  their  expertise. 

Two  FCBs  and  six  associations 
opposed  proposed  §  613.3300(c),  and 
they  asked  the  FCA  to  delete  it  from  the 
regulation.  These  commenters  assert 
that  §  613.3300(c)  is  incompatible  with 
the  underlying  purpose  of  sections 
3.1(11)(B)  and  4.18A  of  the  Act,  which 
was  to  promote  risk  diversification. 
These  commenters  believe  that  the  risk 
diversification  purpose  is  best  served  if 
a  System  bank  or  association  can 
participate  in  similar  entity  loans  that 
are  incompatible  wdth  their  short-, 
intermediate-,  or  long-term  lending 
powers.  These  commenters  opined  that 
proposed  §  613.3300(c)  is  contrary  to  the 
FCA's  Regulatory  Philosophy  Statement 
of  eliminating  regulatory  restrictions 
that  neither  implement  or  interpret  the 
Act  nor  promote  safety  and  soundness. 
These  commenters  claim  that  proposed 
§  6ia.3300(c)  unduly  restricts  their 
abiUty  to  exercise  their  statutory 
powers. 

The  FCA  has  concluded  that,  while 
both  interpretations  of  the  Act  are 
reasonable,  eliminating  this  restriction 
in  proposed  §  613.3300(c)  gives  better 
effect  to  the  statutory  language  and  the 
Congressional  purpose  of  section  4.18A 
of  the  Act.  The  express  purpose  of  this 
provision  is  to  assist  PCS  banks  and 


associations  in  managing  risk.  The  FCA 
agrees  that  participation  in  similar 
entity  loans  that  differ  from  an 
institution's  portfolio  of  either  short- 
and  intermediate-term  loans  or  long- 
term  loans  promotes  risk  diversification. 
Additionally,  the  FCA  notes  that  credit 
facility  loan  transactions,  which 
comprise  separate  loans  with  different 
terms  to  a  single  borrower,  are  often  the 
subject  of  loan  participations.  A  rule 
that  would  permit  only  ACAs,  but  not 
FCBs  or  other  associations,  to 
participate  in  such  transactions  could 
substantially  limit  the  abihty  of  titles  I 
and  II  lenders  to  make  use  of  their 
similar  entity  participation  authority. 
Accordingly,  the  FCA  has  omitted  this 
restriction  from  the  reproposed 
regulation, 

6.  Restrictions  on  Similar  Entity 
Participations 

No  comments  were  received  on 
proposed  §613. 3300(d),  and  this 
paragraph  has  been  redesignated  as 
paragraph  {cj  in  the  reproposed 
regulation. 

7.  Funding  Bank  Approval 

The  FCA  originally  proposed  a 
requirement  that  a  direct  lender 
association  obtain  approval  from  its 
funding  bank  before  it  could  participate 
in  a  similar  entity  loan.  The  FCA  further 
proposed  that  a  request  for  approval 
from  an  association  could  only  be 
denied  for  safety  and  soundness  reasons 
affecting  the  bank. 

The  FCC.  CoBank.  and  an  PCS 
association  supported  proposed 
§613.3000(eKl).  The  FCC  commented 
that  its  members  support  the  paragraph   • 
as  written  because  it  provides  adequate 
safeguards.  One  association  believes 
that  direct  lenders  should  have 
maximum  freedom  to  participate  in 
similar  entity  loans  without  the 
regulation  specifying  fimding  bank 
approval. 

The  FCA  redesignates  proposed 
§  613.3300(e)(1)  as  reproposed 
§  613.3300(d)(1)  without  hirther 
revision.  Further,  reproposed 
§  613.33300(d)(1)  directly  implements 
the  statutory  requirement  that  an 
association  obtain  approval  from  its 
funding  bank. 

8.  Territorial  Concurrence 

The  FCA  proposed  that  the  out-of- 
territory  concurrence  requirements  in 
§614.4070  apply  to  all  titles  I  and  11 
institutions  that  participate  with  non- 
System  lenders  in  loans  to  similar 
entities. 

Ten  System  institutions  supported 
FCA's  territorial  concurrence 
requirement,  but  many  of  these 
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commenters  suggested  some 
modifications  to  avoid  unnecessary 
burdens.  These  commenters  advised  the 
FCA  that  the  consent  requirement  could 
prove  burdensome  for  titles  I  and  II 
lenders  when  a  similar  entity  has 
operations  spread  throughout  several 
States.  These  commenters 
recommended  that  the  FCA  amend  the 
regulation  so  it  requires  consent  only 
from  the  FCS  lender  wrhere  the  site  of 
the  similar  entity's  home  office  is 
located. 

The  FCB  of  Texas  believes  that  the 
proposed  territorial  concurrence 
requirement  is  both  appropriate  and 
consistent  with  the  Act,  because  there  is 
no  intrinsic  difference  between  the 
operations  of  similar  entities  and 
eligible  borrowers  that  justify  different 
treatment. 

Six  System  institutions  opposed  the 
territorial  concurrence  requirement  in 
proposed  §  613.3300(e)(2),  because  they 
believe  operational  matters  are  more 
appropriately  addressed  between 
respective  banks  and  associations. 
Another  FCS  association  believes  that 
territorial  concurrence  should  not  be 
imported  from  §614.4070  t)ecause  it 
would  impede  the  statutory  mandate 
allowing  similar  entity  participations 
and  would  not  further  any  legitimate 
anti-competition  policy.  .^g.^merica, 
FCB,  does  not  believe  that  the  territorial 
concurrence  requirement  in  §  614.4070 
should  be  extended  to  similar  entity 
participations  because  Congress 
imposed  concurrence  requirements  only 
between  BCs  and  FCBs.  Therefore,  the 
commenter  believes  the  regulation 
should  not  require  titles  I  and  II  lenders 
to  obtain  any  type  of  territorial 
concurrence  from  each  other.  One  FCS 
association  requested  greater  flexibiUty 
and  recommended  that  institutions 
operating  luider  joint  management  be 
allowed  to  offer  products  over  the 
largest  territory  served  by  either 
association. 

Several  institutions  also  stated  that  a 
relationship  with  the  original  lender 
would  be  impaired  if  the  association 
must  seek  the  consent  of  other  System 
institutions,  because  the  originator 
usually  has  a  very  short  time  period  to 
line  up  participants.  However,  another 
FCS  association  believes  that  FCS 
institutions  generally  should  not  be  in 
competition  with  each  other,  because 
the  System  was  created  to  serve  the 
same  specific  public  purpose.  Many 
FCS  commenters  recommended  that 
FCA  address  these  intra-System 
competition  issues  at  a  later  time  and  in 
a  broader  context.  Some  commenters 
suggested  that  a  negotiated  rulemaking 
be  undertaken  by  the  FCA. 


After  considering  these  comments,  the 
FCA  is  persuaded  that  the  territorial 
concurrence  requirements  between  title 
I  and  II  institutions  for  similar  entity 
participations  is  not  advisable.  As  noted 
by  many  commenters,  the  Act  contains 
no  territorial  restriction  on  similar 
entity  participations  other  than 
requiring  consensual  arrangements  only 
between  title  I  institutions  and  title  HI 
banks.  Indeed,  the  Act  Indicates  that  the 
Congress  granted  this  authority  in  order 
to  assist  System  institutions  in 
managing  risk.  Geographical  diversity  is 
a  useful  tool  for  agricultural  lenders  to 
reduce  their  concentration  of  risk,  and 
a  concurrence  requirement  could 
rrustraie  an  Luslilulion's  goal  to  achieve 
portfolio  diversity. 

Moreover,  the  policy  reason  for 
imposing  the  territorial  concurrence 
requirement  for  eligible  loans  do  not 
apply  to  participations  in  loans  to 
ineligible  borrowers.  The  conourence 
requirement  in  §  614.4070  precludes  a 
System  lender  horn  making  a  loan  to  an 
out-of-territory  borrower  who  is  the 
potential  customer  of  another  System 
institution  without  that  institution's 
consent.  When  the  borrower  whose  loan 
is  the  subject  of  the  participation  would 
not  be  eligible  for  a  loan  from  the 
System  institution  serving  the 
borrower's  territory,  this  concern  is  not 
present.  In  other  words,  because  the 
System  lender  has  no  authority  to  make 
the  loan  in  the  first  instance,  it  has  no 
claim  to  relinqxiish  through  territorial 
concurrence.  Fiulhermore,  since  the 
amount  of  such  participations  is  limited 
to  15  percent  of  the  portfolio, 
competition  for  similar  entity 
participations  is  not  likely  to  have  a 
serious  adverse  effect  on  any  institution. 

The  FCA's  decision  is  also  influenced 
by  the  concern  that  a  concurrence 
requirement  could  seriously  impede  the 
System's  abiUty  to  use  its  new  authority 
to  participate  in  loans  to  similar  entities. 
Institutions  are  often  given  only  a  brief 
opportimity  to  buy  a  participation  in  a 
transaction,  and  the  delay  resulting  from 
seeking  concurrence  may  effectively 
preclude  involvement  in  the 
transaction.  This  outcome  is  even  more 
likely  when  the  participation  involves 
an  interest  in  a  pool  of  loans  covering 
a  broad  geographical  territory  and 
requires  the  consent  of  more  than  one 
System  lender.  For  these  reasons,  the 
FCA  has  deleted  the  territorial 
concurrence  requirement  between  titles 
I  and  n  lenders  in  reproposed  and 
redesignated  §  613.3300(d),  and  the 
remaining  paragraphs  are  renumbered 
accordingly. 


9.  Method  of  Approval 

The  FCA  originally  proposed  that  all 
approvals  required  by  §  613.3300  could 
be  granted  on  an  annual  basis  and  under 
such  terms  and  conditions  as  the 
various  FCS  institutions  may  agree. 

Eight  System  commenters  encouraged 
FCA  to  promote  the  development  of 
standing  agreements  between  entities  or 
even  System  wide  agreements.  CoBank 
recommended  a  standing  agreement 
rather  than  annual  agreements  for 
various  concurrences  because  the 
parties  could  develop  parameters  for  all 
transactions. 

The  FCA  beUeves  that  its  original 
proposal  provides  FCS  institutions  with 
ample  flexibiUty  to  develop  agreements 
required  by  the  Act.  Agreements  among 
System  institutions  can  specify  that 
consent  by  the  FCS  lender  where  the 
similar  entity  is  located  will  suffice.  No 
further  FCA  direction  is  needed  at  this 
time.  The  other  approvals  provided  for 
in  this  paragraph  are  consistent  with  the 
statutory  requirements.  Therefore, 
proposed  §  613.3300(e)(5)  is  reproposed 
and  designated  as  §  613.3300(d)(4) 
without  revision. 

10.  Borrower  Rights 

AgFirst  and  three  FCS  associations 
stated  that  §  613.3300(f)  creates  the 
potential  for  confusion  because  it  deals 
with  matters  that  are  clearly  set  forth  in 
the  Act  and  otherwise  in  FCA 
regulations.  In  response  to  the 
commenters'  concern,  the  FCA  agrees 
and  has  deleted  this  section  from  the 
reproposed  regulation. 

11.  Borrower  Stock 

Twenty-one  FCS  commenters 
requested  deletion  of  proposed 
§  613.3300(g)  because  it  creates  the 
potential  for  confusion  and  deals  with 
matters  that  are  clearly  set  forth  in  the 
Act  and  otherwise  in  FCA  regulations. 
All  commenters  also  stated  that  it  is  not 
necessary  to  reflect  in  an  institution's 
capitalization  bylaws  whether  or  not 
participation  certificates  are  required  for 
similar  entity  loans.  Both  the  FCC  and 
CoBank  indicated  that  stockholder 
approval  of  revisions  to  the  bylaws 
under  these  circumstances  is  excessive 
and  costly. 

The  FCA  noted  in  the  preamble  to  the 
proposed  rule  that  the  requirements  of 
this  paragraph  are  consistent  with 
section  4.3A  of  the  Act  and  §  615.5220 
of  the  FCA  regulations.  The  FCA  accepts 
the  commenters  justification  for  deleting 
this  paragraph.  However,  a  System 
institution  must  comply  with  section 
4.3A  of  the  Act  if  it  needs  to  sell  equities 
for  similar  entity  participations  to  meet 
its  capital  requirements,  but  its  current 
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bylaws  do  not  already  address  this 
matter. 

T.  Other  Proposed  Amendments 

The  FCA  received  no  comments  on 
the  proposed  amendments  to  parts  614, 
618.  619,  and  626.  These  regulations, 
except  for  §614.4222.  are  reproposed 
without  revision.  The  proposal  to 
amend  §614.4222  is  withdrawn. 

IV.  Regulatory  Impact  and  FCA 
Regulatory  Philosophy 

These  reproposed  regulations  are 
consistent  with  the  FCA  Board's  Policy 
Statement  on  Regulatory  Philosophy 
and  achieve  the  Board's  objective  of 
creating  an  environment  that  promotes 
the  confidence  of  borrowers/ 
shareholders,  investors  and  the  public 
in  the  System  s  financial  strength  and 
future  viability.  See  60  PR  26034,  May 
16.  1995.  The  objective  of  the 
reproposed  revision.s  to  the  capital 
regulations  i.s  to  estabhsh  standards  that 
encourage  the  building  of  a  sound 
capital  structure  in  System  institutions. 
The  building  of  a  soiuvd  capital 
structure  at  each  institution  woidd 
improve  the  likelihood  of  an 
institution's  survival  during  periods  of 
economic  stress  and  thereby  improve 
the  safety  and  soundness  of  the  System 
as  a  whole.  The  FCA  believes  that  these 
reproposed  regulations  provide  a 
meaningful  measurement  of  capital 
adequacy  and  would  be  appropriate  for 
all  System  institutions  to  which  they 
would  apply. 

The  capital  provisions  of  this  rule 
would  apply  to  all  System  banks, 
associations,  and  the  Leasing 
Corporation.  During  the  last  5  years, 
most  of  these  institutions  have  been 
steadily  increasing  both  types  of  surplus 
identified  by  the  reproposed 
regulations,  and  the  FCA  estimates  that 
most,  if  not  all,  of  the  institutions  would 
achieve  the  minimum  standards  in  7 
years  or  less  if  these  trends  continue. 

The  reproposed  amendments  to  the 
customer  efigibility  regulations  would 
remove  many  of  the  existing  restrictions 
that  are  not  required  by  the  Act  or 
necessary  to  implement  it.  The  objective 
of  these  reproposed  provisions  is  to 
implement  the  Act's  broad  authority  to 
finance  the  agricultural,  aquatic,  and 
other  credit  needs  of  bona  fide  farmers, 
ranchers,  and  aquatic  producers  or 
harvesters.  These  regulations  respond  to 
the  concerns  of  commenters  by 
balancing  the  rights  of  System  and  non- 
System  lenders. 

Most  importantly,  however,  the 
reproposed  regulations  would  permit 
the  System  to  continue  to  fulfill  its 
statutory  mission  of  providing  a 
dependable  and  competitive  source  of 


credit  for  American  agricultxxre  as  it 
evolves  in  a  rapidly  changing  market 
place. 

List  of  Subjects 

12  CFR  Part  613 

Agriculture,  Banks,  banking,  Credit, 
Riural  areas. 

12  CFR  Part  614 

Agriculttire,  Banks,  banking,  Flood 
insurance,  Foreign  trade,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking,  Government  secvuities, 
Investments,  Rural  areas. 

12  CFR  Part  618 

Agriculture,  Archives  and  records, 
Banks,  banking,  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

12  CFR  Part  619 

Agriculture,  Banks,  banking.  Rural 
areas. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  626 

Advertising,  Aged.  Agriculture, 
Banks,  banking.  Civil  rights,  Credit,  Fair 
housing.  Marital  status  discrimination, 
Sex  discrimination,  Signs  and  symbols. 

For  the  reasons  stated  in  the 
preamble,  parts  613,  614,  615,  618,  619, 
620,  and  626  of  chapter  VI,  title  12  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  to  read  as 
follows: 

PART  613— ELIGIBILITY  AND  SCOPE 
OF  FINANCING 

1.  The  authority  citation  for  part  613 
is  revised  to  read  as  follows: 

Authority:  Sees.  1.5. 1.7, 1.9, 1.10, 1.11, 
2.2,  2.4.  2.12.  3.1,  3.7,  3.8,  3.22.  4.18A,  4.25, 
4.26,  4.27,  5.9,  5.17  of  the  Fann  Credit  Act 
(12  U.S.C.  2013,  2015,  2017,  2018,  2019, 
2073.  2075,  2093,  2122,  2128,  2129.  2143, 
2206a,  2211,  2212,  2213,  2243.  2252). 

2.  Subparts  A.  B,  C,  and  D  of  part  613 
are  revised  to  read  as  follows: 

Subpart  A— Financing  Under  TItJes  I  and  II 
of  the  Farm  Credit  Act 

613.3000    Financing  for  farmers,  ranchers, 
and  aquatic  producers  or  harvesters. 

613.3010    Financing  for  processing  or 
marketing  operations. 

613.3020    Financing  for  farm-related  service 
businesses. 

613.3030    Rural  home  financing. 


Subpart  B — Financing  for  Banks  Operating 
Under  Title  III  of  the  Farm  Credit  Act 

613.3100     Domestic  lending. 
613.3200    International  lending. 

Subpart  C— Similar  Entity  Auttiority  Under 
Sections  3.1(1 1)(B)  and  4.18A  of  the  Act 

613.3300     Participations  and  other  interests 
in  loans  to  similar  entities. 

Subpart  A — Financing  Under  Titles  I 
and  II  of  the  Farm  Credit  Act 

§613.3000    Pinancing  for  farmers, 
ranchers,  and  aquatic  producers  or 
harvesters. 

(a)  Definitions.  For  purposes  of  this 
subpart,  the  following  definitions  apply: 

(1)  Agricultural  assets  means 
agricultural  land  including  facilities  and 
improvements  thereon,  hvestock, 
machinery,  equipment,  working  capital, 
chattel,  and  vessels  that  are  used  for 
agricultural  or  aquatic  production;  and 
the  principal  residence  of  an  individual 
borrower  who  qualifies  under  paragraph 
(a)(3)(i)  of  this  section. 

(2)  Agricultural  land  means  land  that 
is  devoted  to  or  available  for  the 
production  of  agricultural  or  aquatic 
products. 

(3)  Bona  fide  farmer,  rancher,  or 
producer  or  harvester  of  aquatic 
products  means: 

(i)  An  individual  or  legal  entity  that 
generates  income  by  actively  producing 
agricultural  products,  producing  or 
harvesting  aquatic  products,  managing 
an  agricultural  or  aquatic  operation,  or 
an  individual  who  is  a  retired  farmer 
who  owns  agricultural  land  and 
assumes  some  portion  of  the  production 
risk  of  a  tenant;  or 

(ii)  An  individual  or  legal  entity  that 
owns  agricultural  land. 

(4)  Individual  means  a  natural  person 
who  is  either: 

(i)  A  citizen  of  the  United  States;  or 
(ii)  A  foreign  national  who  has  been 
lawfully  admitted  into  the  United  States 
for  permanent  residency  pursuant  to  8 
U.S.C.  1101(a)(20)  (permanent  resident), 
or  on  a  visa  pursuant  to  a  provision  in 
8  U.S.C.  1101(a)(15)  (non-resident)  that 
authorizes  such  individual  to  owm 
property  or  operate  or  manage  a 
business. 

(5)  Legal  entity  means  any 
partnership,  corporation,  trust,  estate,  or 
other  legal  entity  that  is  estabUshed 
pursuant  to  the  laws  of  the  United 
States,  any  State  thereof,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  or  any  tribal 
authority  and  is  legally  authorized  to 
conduct  a  business. 

fb)  Eligible  borrower.  A  bona  fide 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products  is  ehgible 


Feder^i  Register  /  Vol.  61.  No.  157  /  Tuesday.  August  13.  1996  /  Propoied  Rules 


■»_  J  1 


to  borrow  under  either  title  I  or  II  of  the 
Act. 

(c)  Financing  for  agricultural  or 
aquatic  needs.  A  borrower  who  is 
eligible  under  paragraph  (b)  of  this 
section  may  obtain  financing  for  any 
agricultural  or  aquatic  purpose. 

(d)  Financing  for  other  credit  needs. 
[1]  Individual  eligible  borrowers  who 

are  either  citizens  or  permanent 
residents  of  the  United  States,  and  at  a 
minimum  satisfy  the  criteria  of 
paragraph  (a)(3)(i)  of  this  section,  may 
obtain  financing  for: 

(i)  Their  housing  and  domestic  needs; 
and 

(ii)  Other  business  needs  in  an 
amoimt  that,  at  the  time  the  loan  is 
closed,  does  not  exceed  the  market 
value  of  their  agricultural  or  aquatic 
assets. 

(2)  Individual  eligible  borrowers  who 
are  non-resident  foreign  nationals  and  at 
a  minimum  satisfy  the  criteria  of 
paragraph  (a)(3)(i)  of  this  section  may 
obtain  financing  for  their  domestic 
needs  and  housing  reasonably  related  to 
their  agricultural  or  aquatic  operations 
in  the  U.S.A. 

(3)  Individual  borrowers  who  are 
eligible  only  under  paragraph  (a)(3)(ii) 
of  this  section  may  obtain  financing  for 
their  housing  and  domestic  needs  in  an 
amount  that,  at  the  time  the  loan  is 
closed,  does  not  exceed  the  market 
value  of  then  agricultural  or  aquatic 
assets. 

(4)  A  legal  entity  may  obtain  financing 
for  its  other  credit  needs  in  an  amount 
that,  at  the  time  the  loan  is  closed,  does 
not  exceed  the  market  value  of  its 
agricultural  assets,  only  if  more  than  50 
percent  of  voting  stock  or  equity  of  the 
borrowing  legal  entity  is  owned  by 
individuals  who  comply  with  the 
requirements  in  paragraph  (aj(3)(i)  of 
this  section  and  either; 

(i)  More  than  50  percent  of  the  assets 
of  the  borrowing  legal  entity  is  used  in 
agricultural  or  aquatic  production;  or 

(ii)  More  than  50  percent  of  the 
annual  income  of  the  borrowing  legal 
entity  is  derived  from  agricultiual  or 
aquatic  activities. 

§  613.3010    PInancing  for  processing  or 
marketing  operations. 

(a)  Eligible  borrowers.  A  borrower  is 
eligible  for  financing  for  a  processing  or 
marketing  operation  under  titles  I  and  II 
of  the  Act,  only  if  the  borrower  meets 
the  following  requirements: 

(1)  The  borrower  is  either  a  bona  fide 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  or  is  a 
legal  entity  in  which  eligible  borrowers 
under  §  613.3000(b)  own  more  than  50 
percent  of  the  voting  stock  or  equity; 
and 


(2)  The  borrower  or  an  owner  of  the 
borrowing  legal  entity  regularly 
produces  some  portion  of  the 
throughput  used  in  the  processing  or 
marketing  operation. 

(b)  Portfolio  restrictions  for  certain 
processing  and  marketing  loans. 
Processing  or  marketing  loans  to  eUgible 
borrowers  who  regularly  supply  less 
than  20  percent  of  the  throughput  are 
subject  to  the  foUowmg  restrictions: 

(1)  Banic  limitation.  The  aggregate  of 
such  processing  and  marketing  loans 
made  by  a  Farm  Credit  bank  shall  not 
exceed  15  percent  of  all  its  outstanding 
retail  loans  at  the  end  of  the  preceding 
fiscal  year. 

(2)  Association  limitation.  The 
aggregate  of  such  processing  and 
marketing  loans  made  by  all  direct 
lender  associations  affiliated  with  the 
same  Farm  Credit  bank  shall  not  exceed 
15  percent  of  the  aggregate  of  their 
outstanding  retail  loans  at  the  end  of  the 
preceding  fiscal  year.  Each  Farm  Credit 
bank,  in  conjunction  with  all  its 
affiliated  direct  lender  associations, 
shall  ensure  that  such  processing  or 
marketing  loans  are  equitably  allocated 
among  its  affiUated  direct  lender 
associations. 

(3)  Calculation  of  outstanding  retail 
loans.  For  the  purposes  of  this 
paragraph,  "outstanding  retail  loans" 
includes  loans,  loan  participations,  and 
other  interests  in  loans  that  are  either 
bought  without  recourse  or  sold  with 
recourse. 

§613.3020    Financing  for  farm-related 
service  businesses. 

(a)  Eligibility.  An  individual  or  legal 
entity  that  furnishes  farm-related 
services  to  farmers  and  ranchers  that  are 
directly  related  to  their  agricultural 
production  is  eUgible  to  borrow  from  a 
Farm  Credit  bank  or  association  that 
operates  under  titles  I  or  II  of  the  Act. 

(b)  Purposes  of  financing.  A  Farm 
Credit  Bsmk,  agricultural  credit  bank,  or 
direct  lender  association  may  finance: 

(1)  All  of  the  farm-related  business 
activities  of  an  eligible  borrower  who 
derives  more  than  50  percent  of  its 
annual  income  (as  consistently 
measured  on  either  a  gross  sales  or  net 
sales  basis)  from  furnishing  farm-related 
services  that  are  directly  related  to  the 
agricultural  production  of  fanners  and 
ranchers;  or 

(2)  Only  the  farm-related  services 
activities  of  an  eligible  borrower  who 
derives  50  percent  or  less  of  its  aimual 
income  (as  consistently  measured  on 
either  a  gross  sales  or  net  sales  basis) 
from  furnishing  farm-related  services 
that  are  directly  related  to  the 
agricultural  production  of  farmers  and 
ranchers. 


S  613.3030    Rural  home  financing, 
(a)  Definitions. 

(1)  Rural  homeoM77er  means  an 
individual  who  is  not  a  bona  fide 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products. 

(2)  Rural  home  means  a  single-faunily 
moderately  priced  dwelling  located  in  a 
rural  area  that  will  be  the  occupant's 
principal  residence. 

(3)  Rural  area  means  open  countrj' 
within  a  State  or  the  Commonwealth  of 
Puerto  Rico,  which  may  include  a  town 
or  village  that  have  a  population  of  not 
more  than  2,500  persons. 

(4)  Moderately  priced  means  the  price 
of  any  rural  home  that  either: 

(i)  Satisfies  the  criteria  in  section  8.0 
of  the  Act  pertaining  to  rural  home 
loans  that  collateralize  securities  that 
are  guaranteed  by  the  Federal 
Agrkniltural  Mortgage  Corporation;  or 

(ii)  Is  below  the  75th  percentile  of 
housing  values  for  the  rural  area  where 
it  is  located,  as  determined  by  data  from 
a  credible,  independent,  and  recognized 
national  or  regional  source,  such  as  a 
Federal,  State,  or  local  government 
agency,  or  an  industry  source. 

(b)  Eligibility.  Any  rural  homeowner  is 
eligible  to  obtain  financing  on  a  nu-al 
home.  No  borrower  shall  have  a  loan 
from  the  Farm  Credit  System  on  more 
than  one  rural  home  at  any  one  time. 

(c)  Purposes  of  financing.  Loans  may 
be  made  to  rural  homeowners  for  the 
purpose  of  buying,  building, 
remodeling,  improving,  repairing  rural 
homes,  and  refinancing  existing 
indebtedness  thereon. 

(d)  Portfolio  limitations.  (1)  The 
aggregate  of  retail  rural  home  loans  by 
any  Farm  Credit  Bank  or  agricultural 
credit  bank  shall  not  exceed  15  percent 
of  the  total  of  all  of  its  outstandiiig  loans 
at  anv  one  time. 

(2)  The  aggregate  of  niral  home  loans 
made  by  each  direct  lender  association 
shall  not  exceed  15  percent  of  the  total 
of  its  outstanding  loans  at  the  end  of  its 
preceding  fiscal  year,  except  with  the 
prior  approval  of  its  funding  bank. 

(3)  The  aggregate  of  nu-al  home  loans 
made  by  all  direct  lender  associations 
that  are  funded  by  the  same  Farm  Credit 
bank  shall  not  exceed  15  percent  of  the 
total  outstanding  loans  of  all  such 
associations  at  the  end  of  the  funding 
bank's  preceding  fiscal  year. 

Subpart  B— f^i'iancmg  tor  Banks 
Operating  Under  Title  III  of  t^>e  ^?'rn 
C'-sdit  Act 

§613.3100    Domestic  lending. 

(a)  Definitions.  For  purposes  of  this 
subpart,  the  following  definitions  apply: 

(1)  Cooperative  means  any  association 
of  fanners,  ranchers,  producers  or 
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harvesters  of  aquatic  products,  or  any 
federation  of  such  associations,  or  a 
combination  o.f  such  associations  and 
farmers,  ranchers,  or  producers  or 
harvesters  of  aquatic  products  that 
conducts  business  for  the  mutual  benefit 
of  its  members  and  has  the  power  to: 

(i)  Process,  prepare  for  market, 
handle,  or  market  farm  or  aquatic 
products: 

(ii]  Pun:hase,  test,  grade,  process, 
distribute,  or  furnish  farm  or  aquatic 
supplies;  or 

(iii)  Furnish  business  and  financially 
related  services  to  its  members. 

(2)  Farm  or  aquatic  supplies  and  farm 
or  aquatic  business  services  are  any 
goods  or  services  normally  used  by 
farmers,  ranchers,  or  producers  and 
har\'esters  of  aquatic  products  in  their 
business  operations,  or  to  improve  the 
welfare  or  livelihood  of  such  persons. 

(3)  Public  utility  means  a  cooperative 
or  other  entity  that  is  licensed  under 
Federal,  State,  or  local  law  to  provide 
electric,  telecommunication,  cable 
television,  water,  or  waste  treatment 
services. 

(4)  Rural  area  means  all  territory  of  a 
State  that  is  not  within  the  outer 
boundary  of  any  city  or  town  having  a 
population  of  more  than  20,000 
inhabitants  tiased  on  the  latest 
decennial  census  of  the  United  States. 

(5)  Service  cooperative  means  a 
cooperative  that  is  involved  in 
providing  business  and  financially 
related  services  (other  than  public 
utility  services)  to  farmers,  ranchers, 
aquatic  producers  or  harvesters,  or  their 
cooperatives. 

(b)  Cooperatives  and  other  entities 
that  serve  agricultural  or  aquatic 
producers. — (1)  Eligibility  of 
cooperatives.  A  bank  for  cooperatives  or 
an  agricultural  credit  bank  may  lend  to 
a  cooperative  that  satisfies  the  following 
requirements: 

(i)  Unless  the  bank's  board  of 
directors  estabUshes  by  resolution  a 
higher  voting  control  threshold  for  any 
type  of  coof)erative,  the  percentage  of 
voting  control  of  the  cooperative  held  by 
farmers,  ranchers,  producers  or 
harvesters  of  aquatic  products,  or 
cooperatives  shall  be  80  percent  except: 

(A)  Sixty  (60)  percent  for  a  service 
cooperative; 

(B)  Sixty  (60)  percent  for  local  farm 
supply  cooperatives  that  have 
historically  served  the  needs  of  a 
community  that  would  not  be 
adequately  served  by  other  suppUers 
and  have  experienced  a  reduction  in  the 
percentage  of  membership  by 
agricultural  or  aquatic  producers  due  to 
changed  circumstances  beyond  their 
control,  and 


(C)  Sixty  (60)  percent  for  local  farm 
supply  cooperatives  that  provide  or  will 
provide  needed  services  to  a 
community,  and  are  or  will  be  in 
competition  with  a  cooperative 
specified  in  §613.3100(b)(l)(i)(B); 

(ii)  The  cooperative  deals  in  farm  or 
aquatic  products,  or  products  processed 
therefrom,  farm  or  aquatic  supplies, 
farm  or  aquatic  business  services,  or 
financially  related  services  with  or  for 
members  in  an  amount  at  least  equal  in 
value  to  the  total  amount  of  such 
business  it  transacts  with  or  for  non- 
members,  excluding  from  the  total  of 
member  and  non-member  business, 
transactions  with  the  United  States,  or 
any  agencies  or  instrumentalities 
thereof,  or  services  or  supplies 
furnished  by  a  pubUc  utility;  and 

(iii)  The  cooperative  comphes  with 
one  of  the  following  two  conditions: 

(A)  No  member  of  the  cooperative 
shall  have  more  than  one  vote  because 
of  the  amount  of  stock  or  membership 
capital  owned  therein;  or 

(B)  The  cooi>erative  restricts 
dividends  on  stock  or  membership 
capital  to  10  percent  per  year  or  the 
maximum  percentage  per  year  permitted 
by  applicable  State  law,  whichever  is 
less. 

(iv)  Any  cooperative  that  has  received 
a  loan  fi*om  a  bank  for  cooperatives  or 
an  agricultural  credit  bank  shall, 
without  regard  to  the  requirements  in 
paragraph  (b)(l)(i)  of  this  section, 
continue  to  be  ehgible  for  as  long  as 
more  than  50  percent  (or  such  higher 
percentage  as  is  established  by  the  bank 
board)  of  the  voting  control  of  the 
cooperative  is  held  by  farmers,  ranchers, 
producers  or  harvesters  of  aquatic 
products,  or  other  eligible  cooperatives, 

(2)  Other  eligible  entities.  The 
following  entities  are  eligible  to  borrow 
from  banks  for  cooperatives  and 
agricidtural  credit  banks: 

(i)  Any  legal  entity  that  holds  more 
than  50  percent  of  the  voting  control  of 
a  cooperative  that  is  an  eUgible 
borrower  under  paragraph  (b)(1)  of  this 
section  and  uses  the  proceeds  of  the 
loan  to  fund  the  activities  of  its 
cooperative  subsidiary  on  the  terms  and 
conditions  specified  by  the  bank; 

(ii)  Any  legal  entity  in  which  an 
ehgible  cooperative  has  an  ownership 
interest,  provided  that  if  such  interest  is 
less  than  50  percent,  financing  shall  not 
exceed  the  percentage  that  the  eUgible 
cooperative  owns  in  such  entity 
multiplied  by  the  value  of  the  total 
assets  of  such  entity;  or 

(iii)  Any  creditworthy  private  entity 
operated  on  a  non-profit  basis  that 
satisfies  the  requirements  for  a  service 
cooperative  and  comphes  with  the 
requirements  of  either  paragraphs 


(b)(l)(i)(A)  and  (b)(l)(iii)  of  this  section, 
or  paragraph  (b)(])(iv)  of  this  section, 
and  any  subsidiary  of  such  entity.  An 
entity  that  is  eligible  to  borrow  under 
this  paragraph  shall  be  organized  to 
benefit  agriculture  m  furtherance  of  the 
welfare  of  the  farmers,  ranchers,  and 
aquatic  producers  or  harvesters  who  are 
its  members. 

(c)  Electric  and  telecommunication 
utilities. — (1)  Eligibility.  A  bank  for 
cooperatives  or  an  agricultural  credit 
bank  may  lend  to: 

(i)  Electric  and  telephone  cooperatives 
as  defined  by  section  3.8(a)(4)(A)  of  the 
Act  that  satisfy  the  eUgibility  criteria  in 
paragraph  (b)(1)  of  this  section; 

(ii)  Cooperatives  and  other  entities 
that: 

(A)  Have  received  a  loan,  loan 
commitment,  insured  loan,  or  loan 
guarantee  from  the  Rural  Utilities 
Service  of  the  United  States  Department 
of  .Agriculture  to  finance  rural  electric 
and  telecommunication  services; 

(B)  Have  received  a  loan  or  a  loan 
commitment  from  the  Rural  Telephone 
Bank  of  the  United  States  Department  of 
Agriculture;  or 

(C)  Are  eligible  under  the  Rural 
Electrification  Act  of  1936,  as  amended, 
for  a  loan,  loan  commitment,  or  loan 
guarantee  from  the  Rural  Utilities 
Service  or  the  Rural  Telephone  Bank. 

(iii)  The  subsidiaries  of  cooperatives 
or  other  entities  that  are  eligible  under 
paragraph  (c)(l)(ii)  of  this  section. 

(iv)  Any  legal  entity  that  holds  more 
than  50  percent  of  the  voting  control  of 
any  pubhc  utility  tliat  is  an  eligible 
borrower  under  paragraph  (c)(l)(ii)  of 
this  section,  and  uses  the  proceeds  of 
the  loan  to  fond  the  activities  of  the 
eligible  subsidiary  on  the  terms  and 
conditions  specified  by  the  bank. 

(vj  .\ny  legal  entity  in  which  an 
eligible  utility  under  paragraph  (c)(l)(ii) 
of  this  section  has  an  ownership 
interest,  provided  ihat  if  such  interest  is 
less  than  50  percent,  financing  shall  not 
exceed  the  percentage  that  the  eligible 
utihty  owns  in  such  entity  multiphed 
by  the  value  of  the  total  assets  of  such 
entity. 

(2)  Purposes  for  financing.  A  bank  for 
cooperatives  or  agricultural  credit  bank 
may  extend  credit  to  entities  that  are 
eligible  to  borrow  under  paragraph  (c)(1) 
of  this  section  in  order  to  provide 
electric  or  telecommunication  services 
in  a  rural  area.  A  subsidiary  that  is 
eligible  to  borrow  under  paragraph 
(c)(l)(iii)  of  this  section  mav  also  obtain 
financing  from  a  bank  for  cooperatives 
or  agricultural  credit  bank  to  operate  a 
licensed  cable  television  utility. 

(d)  Water  and  waste  disposal 
facilities. — (1)  Eligibility.  A  cooperative 
or  a  pubhc  agency,  quasi-public  agency. 
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body,  or  other  public  or  private  entity 
that,  under  the  authority  of  State  or 
local  law,  establishes  and  operates  water 
and  waste  disposal  facilities  in  a  rural 
area,  as  that  term  is  defined  by 
paragraph  {a)(5)  of  this  section,  is 
eligible  to  borrow  from  a  bank  for 
cooperatives  or  an  agriculturd  credit 
bank. 

(2)  Purposes  for  financing.  A  bank  for 
cooperatives  or  agricultural  credit  bank 
may  extend  credit  to  entities  that  are 
eligible  under  paragraph  (d)(1)  of  this 
section  solely  for  installing, 
maintaining,  expanding,  improving,  or 
operating  water  and  waste  disposal 
facilities  in  rural  areas. 

(e)  Domestic  lessors.  A  bank  for 
cooperatives  or  agricultural  credit  bank 
may  lend  to  domestic  parties  to  finance 
the  acquisition  of  facilities  or  equipment 
that  will  be  leased  to  shareholders  of  the 
bank  for  use  in  their  operations  located 
inside  of  the  United  States. 

§613.3200    International  lending. 

(a)  Definition.  For  the  purpose  of  this 
section  only,  the  term  "farm  suppUes" 
refers  to  inputs  that  are  used  in  a 
farming  or  ranching  operation,  but 
excludes  agricultural  processing 
equipment,  machinery  used  in  food 
manufacturing  or  other  capital  goods 
which  are  not  used  in  a  farming  or 
ranching  operation. 

(b)  Import  transactions.  The  following 
parties  are  eligible  to  borrow  from  a 
bank  for  cooperatives  or  an  agricultural 
credit  bank  pvu-suant  to  section  3.7(b)  of 
the  Act  for  the  purpose  of  financing  the 
import  of  agricultiu-al  commodities  or 
products  therefrom,  aquatic  products, 
and  farm  supplies  into  the  United 
States: 

(1)  An  eligible  cooperative  as  defined 
by  §  613.3100(b); 

(2)  A  counterparty  with  respect  to  a 
specific  import  transaction  with  a  voting 
stockholder  of  the  bank  for  the 
substantial  benefit  of  the  shareholder; 
and 

(3)  Any  foreign  or  domestic  legal 
entity  in  which  eligible  cooperatives 
hold  an  owmership  interest. 

(c)  Export  transactions:..  Pursuant  to 
section  3.7(b)(2)  of  the  Att,  a  bank  for 
cooperatives  or  an  agricultural  credit 
bank  is  authorized  to  finance  the  export 
(including  the  cost  of  freight)  of 
agricultural  commodities  or  products 
therefrom,  aquatic  products,  or  farm 
supplies  from  the  United  States  to  any 
foreign  country.  The  board  of  directors 
of  each  bank  for  cooperatives  and 
agricultural  credit  bank  shall  adopt 
policies  that  ensure  that  exports  of 
agricultural  products  and  commodities, 
aquatic  products,  and  farm  supplies 
which  originate  from  eligible 


cooperatives  are  financed  on  a  priority 
basis.  The  total  amount  of  balances 
outstanding  on  loans  made  under  this 
paragraph  shall  not,  at  any  time,  exceed 
50  percent  of  the  capital  of  any  bank  for 
cooperatives  or  agricultural  credit  bank 
for  loans  that: 

(1)  Finance  the  export  of  agricultural 
commodities  and  products  therefrom, 
aquatic  products,  or  farm  supplies  that 
are  not  originally  soiu"ced  from  an 
eligible  cooperative;  and 

(2)  At  least  95  percent  of  the  loan 
amount  is  not  guaranteed  by  a 
department,  agency,  bureau,  board,  or 
commission  of  the  United  States  or  a 
corporation  that  is  wholly  owned 
directly  or  indirectly  by  the  United 
States. 

(d)  International  business  operations. 
A  bank  for  cooperatives  or  an 
agricultural  credit  bank  may  finance  a 
domestic  or  foreign  entity  which  is  at 
least  partially  owned  by  ehgible 
cooperatives  described  in  §  613.3100(b), 
and  facilitates  the  international  business 
operations  of  such  cooperatives. 

(e)  Restrictions.  (1)  When  eligible 
cooperatives  ov^m  less  than  50  percent  of 
a  foreign  or  domestic  legal  entity,  the 
amount  of  financing  that  a  bank  for 
cooperatives  or  agricultural  credit  bank 
may  provide  to  the  entity  for  imports, 
exports,  or  international  business 
operations  shall  not  exceed  the 
percentage  of  ownership  that  eligible 
cooperatives  hold  in  such  entity 
multiplied  by  the  value  of  the  total 
assets  of  such  entity;  and 

(2)  A  bank  for  cooperatives  or 
agricultiu'al  credit  bank  shall  not 
finance  the  relocation  of  any  plant  or 
facility  from  the  United  States  to  a 
foreign  country. 

Subpart  C — Similar  Entity  AuthoriTy 
Under  Sections  3.1(11)(B)  and  4.1SA  ot 
the  Act 

§613.3300    Participations  and  ottier 
Interests  In  loans  to  similar  entities, 
[a J  Definitions 

(1)  Participate  and  participation,  for 
the  purpose  of  this  section,  refer  to 
multi- lender  transactions,  including 
syndications,  assignments,  loan 
participations,  subparticipations,  other 
forms  of  the  purchase,  sale,  or  transfer 
of  interests  in  loans,  or  other  extensions 
of  credit,  or  other  technical  and 
financial  assistance. 

(2)  Similar  entity  means  a  party  that 
is  ineligible  for  a  loan  from  a  Farm 
Credit  bank  or  association,  but  has 
operations  that  are  functionally  similar 
to  the  activities  of  eligible  borrowers  in 
that  a  majority  of  its  income  is  derived 
from,  or  a  majority  of  its  assets  are 
invested  in,  the  conduct  of  activities 


that  are  performed  by  eligible 
borrowers. 

(b)  Similar  entity  transactions.  A 
Farm  Credit  bank  or  a  direct  lender 
association  may  participate  with  a 
lender  that  is  not  a  Farm  Credit  System 
institution  in  loans  to  a  similar  entity 
that  is  not  eligible  to  borrow  directly 
under  §§  613.3000,  613.3010.  613.3020. 
613.3100,  or  613.3200,  for  purposes 
similar  to  those  for  which  an  ehgible 
borrower  could  obtain  financing  from 
the  participating  PCS  institution. 

(c)  Restrictions.  Participations  by  a 
Farm  Credit  bank  or  association  in  loans 
to  a  similar  entity  under  this  section  are 
subject  to  the  following  limitations: 

(1)  Lending  limits. 

(i)  Farm  Credit  banks  operating  under 
title  I  of  the  Act  and  direct  lender 
associations.  The  total  amoxmt  of  all 
loan  participations  that  any  Farm  Credit 
Bank,  agricultural  credit  bank,  or  direct 
lender  association  has  outstanding 
under  paragraph  (b)  of  this  section  to  a 
single  credit  risk  shall  not  exceed: 

(A)  Ten  (10)  percent  of  its  total 
capital;  or 

(B)  Twenty-five  (25)  percent  of  its 
total  capital  if  a  majority  of  the 
shareholders  of  the  respective  Farm 
Credit  bank  or  direct  lender  association 
so  approve. 

(ii)  Farm  Credit  banks  operating 
under  title  III  of  the  Act.  The  total 
amount  of  all  loan  participations  that 
any  bank  for  cooperative  or  agricultural 
credit  bank  has  outstanding  under 
paragraph  (b)  of  this  section  to  a  single 
credit  risk  shall  not  exceed  10  percent 
of  its  total  capital; 

(2)  Percentage  held  in  the  principal 
amount  of  the  loan.  The  participation 
interest  in  the  same  loan  held  by  one  or 
more  Farm  Credit  bank(s)  or 
association(s)  shall  not,  at  any  time, 
equal  or  exceed  50  percent  of  the 
principal  amount  of  the  loan;  and 

(3)  Portfolio  limitations.  The  total 
amount  of  participations  that  any  Farm 
Credit  bank  or  direct  lender  association 
has  outstanding  under  paragraph  (b)  of 
this  section  shall  not  exceed  15  percent 
of  its  total  outstanding  assets  at  the  end 
.of  its  preceding  fiscal  year. 

(d)  Approval  by  other  Farm  Credit 
System  institutions.  (1)  No  direct  lender 
association  shall  participate  in  a  loan  to 
a  similar  entity  under  paragraph  (b)  of 
this  section  without  the  approval  of  its 
funding  bank.  A  funding  bank  shall 
deny  such  requests  only  for  safety  and 
soundness  reasons  affecting  the  bank. 

(2)  No  Farm  Credit  Bank  or  direct 
lender  association  shall  participate  in  a 
loan  to  a  similar  entity  that  is  eUgible  to 
borrow  under  §  613.3100(b)  without  the 
prior  approval  of  the  bank  for 
cooperatives  or  agricultural  credit  bank 
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that,  at  the  time  the  loan  is  made,  has 
the  greatest  volume  of  loans  made  under 
title  in  of  the  Act  in  the  State  where  the 
headquarters  office  of  the  similar  entity 
is  located. 

(3)  No  bank  for  cooperatives  or 
agricultural  credit  bank  shall  participate 
in  a  loan  to  a  similar  entity  that  is 
eligible  to  borrow  under  §§613.3010  or 
613.3020  without  the  prior  consent  of 
the  Farm  Credit  Bank(s)  in  whose 
chartered  terntor\'  the  similar  entity 
conducts  operations. 

(4)  All  approvals  required  under 
paragraph  (d)  of  this  section  may  be 
granted  on  an  annual  basis  and  under 
such  terms  and  conditions  as  the 
various  Farm  Credit  System  institutions 
may  agree. 

Subpart  E — Nondiscrimination  in 
Lending 

§4613.3145,  613.3150,  613.3151   613  3152, 
613.3160,  613.3170,  613.3175  (SutjpartE) 
[Re<lesignated] 

3  Subpart  E  of  part  613,  consisting  of 
§§613.3145.  613.3150.  613.3151, 
613.3152,  613.3160.  613.3170,  and 
613.3175  is  redesignated  as  new  part 
626.  consisting  of  §§  626.6000, 

626  6005.  626.6010,  626.6015,  626.6020. 
626.6025.  and  626.6030  respectively. 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

4  The  authority  citation  for  part  614 
IS  revised  to  read  as  follows: 

.Authority:  42  U.S.C.  4012a,  4104a,  4104b, 
4106.  and  4128;  sees.  1.3, 1.5,  1.6, 1.7,  1.9, 
1  10,  1.11,  2.0,  2.2.  2.3,  2.4,  2.10,  2.12,  2.13, 
2.15,  3.0,  3.1.  3.3.  3.7,  3.8.  3.10,  3.20.  3.28, 

4.12.  4.12A,  4.13.  4.13B,  4.14.  4.14A,  4.14C, 
4.14D.  4.14E,  4.18.  4.18A.  4.19,  4.36,  4.37, 
5.9.  5.10,  5.17.  7.0,  7.2,  7.6,  1.7,  7.8,  7.12, 

7.13.  8.0,  8.5  of  the  Fann  Credit  Act  (12 
U.S.C.  2011.  2013.  2014,  2015,  2017,  2018, 
2019,  2071.  2073,  2074.  2075,  2091,  2093, 
2094.  2096.  2121,  2122,  2124,  2128,  2129, 
2131,  2141.  2149.  2183,  2184,  2199,  2201, 
2202.  2202a.  2202c,  2202d,  2202e,  2206, 
2206a,  2207,  2219a,  2219b,  2243,  2244,  2252, 
2279a,  2279a-2,  2279b.  2279b-l.  2279b-2, 
2279f,  2279f-l.  2279aa,  2279aa-5):  sec.  413  of 
Pub.  L.  100-233,  101  Stat.  1568,  1639;  sec. 
207  of  Pub.  L.  104-105,  110  Stat.  162. 


Subpart  A— {Amended] 

5.  Subpart  A  of  part  614  is  amended 
by  removing  the  reference  "613.3020" 
each  place  it  appears  and  adding  in  its 
place  "613.3000";  by  removing  the 
reference  "613.3045"  each  place  it 
appears  and  adding  in  its  place 
"613.3010";  by  removing  the  reference 
"613.3040"  each  place  it  appears  and 
adding  in  its  place  "613.3030";  by 
removing  the  reference  "613.3050"  each 
place  it  appears  and  adding  in  its  place 
"613.3020";  by  removing  the  reference 


"613.3110"  each  place  it  appears  and 
adding  in  its  place  "613.3100(b)(1)"; 
and  by  removing  the  reference 
"613.3110(c)"  each  place  it  appears  and 
adding  in  its  place  "613.3100(b)(2},  (c) 
and  (d)". 

6.  Section  614.4010  is  amended  by 
removing  the  words  "export  or"  each 
place  they  appear  in  paragraphs  (d)(4) 
and  (d)(5);  by  removing  the  reference 
"(d)(3)"  and  adding  in  its  place  "(d)(4)" 
in  paragraph  (d)(5);  and  by  adding  new 
paragraphs  (d)(6)  and  (d)(7)  to  read  as 
follows. 

§614.4010    Agricultural  credit  banks. 


(d)  •  •  • 

•        *        *        *        • 

(6)  Any  party,  subject  to  the 
requirements  in  §613. 3200(c)  of  this 
chapter,  for  the  export  (including  the 
cost  of  freight)  of  agricultural 
commodities  or  products  therefrom, 
aquatic  products,  or  farm  supplies  from 
the  United  States  to  any  foreign  country, 
in  accordance  with  §  614.4233  and 
subpart  Q  of  this  part  614;  and 

(7)  Domestic  or  foreign  parties  in 
which  eligible  cooperatives,  as  defined 
in  §  613.3100  of  this  chapter,  hold  an 
ownership  interest,  for  the  purpose  of 
facilitating  the  international  business 
operations  of  such  cooperatives 
pursuant  to  the  requirements  of 
§  613.3200(d)  and  (e)  of  this  chapter. 
»        *        *        »        • 

7.  Section  614.4020  is  amended  by 
removing  the  words  "export  or"  each 
place  they  appear  in  paragraphs  (a)(4) 
and  (a)(5);  by  adding  after  the  words 
"bank's  board",  the  reference  ", 
§614.4233,"  in  paragraph  (a)(4);  by 
removing  the  words  "board  poUcy"  and 
adding  in  their  place,  the  words 
"policies  of  the  bank's  board, 
§  614.4233."  in  paragraph  (a)(5);  and  by 
adding  new  paragraphs  (a)(6)  and  {a)(7) 
to  read  as  follows: 

§  614.4020    Banks  for  coooeratives. 

(a)  •  *  • 

***** 

(6)  Any  party,  subject  to  the 
requirements  in  §613. 3200(c)  of  this 
chapter,  for  the  export  (including  the 
cost  of  freight)  of  agricultural 
commodities  or  products  therefrom, 
aquatic  products,  or  farm  supplies  from 
the  United  States  to  any  foreign  country, 
in  accordance  with  §614.4233  and 
subpart  Q  of  this  part  614;  and- 

(7)  Domestic  or  foreign  parties  in 
which  eligible  cooperatives,  as  defined 
in  §613.3100  of  this  chapter,  hold  an 
ownership  interest,  for  the  purpose  of 
facilitating  the  international  business 
operations  of  such  cooperatives 


pursuant  to  the  requirements  in 

§  613.3200(d)  and  (e)  of  this  chapter. 


Subpart  E— Loan  Terms  and 
Conditions 

8.  Section  614.4233  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§614.4233    International  loans. 
Term  loans  made  by  banks  for 

cooperatives  and  agricultural  credit 
banks  under  the  authontv  of  section 
3.7(b)  ofthe  Act  and  §613.3200  of  this 
chapter  to  foreign  or  domestic  parties 
who  are  not  shareholders  of  the  bank 
shall  be  subject  to  following  conditions: 


Subpart  P— Farm  Credit  Bank  and 
Agricultural  Credit  Bank  Financing  of 
Other  Financing  Institutions 

§614.4610    (Amended] 

9.  Section  614  4610  is  amended  by 
removing  the  words  "an  association  in 
the  district"  and  adding  in  their  place, 
the  words  "any  association  funded  by 
the  bank"  in  the  first  sentence  and 
removing  the  reference 
"§613.3040(d)(2)"  and  adding  in  its 
place  the  reference  "§§  613.3010(b)(1) 
and  613.3030(d)". 

Subpart  0 — Banks  tor  Cooperatives 
Financing  International  Trade 

10.  The  heading  for  subpart  Q  is 
amended  by  adding  after  the  words 
"Banks  for  Cooperatives"  the  words 
"and  Agricultural  Credit  Banks". 

§614.4700    [Amended] 

11.  Section  614.4700  is  amended  by 
adding  after  the  words  "banks  for 
cooperatives"  the  words  "and 
agricultural  credit  banks"  each  place 
they  appear  in  paragraphs  (a), 
introductory  text,  (b),  and  (h). 

§614.4710    [Amended] 

12.  Section  614.4710  is  amended  by 
adding  after  the  words  "banks  for 
cooperatives"  the  words  "and 
agricultural  credit  banks"  each  place 
they  appear  in  the  introductory 
paragraph  and  paragraph  (c);  by  adding 
after  the  words  "bank  for  cooperatives'" 
the  words  "or  agricultural  credit  bank's" 
in  paragraph  (a)(l)(ii);  by  adding  after 
the  words  "bank  for  cooperatives"  the 
words  "or  an  agricultural  credit  bank" 
each  place  they  appear  in  paragraphs 
(a)(1),  (a)(l)(i),  (a)(3),  {a)(5)  and  (b)(1). 

§614.4720    [Amended] 

13.  Section  614.4720  is  amended  by 
adding  after  the  words  "Banks  for 
cooperatives"  the  words  "and 
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agricultural  credit  banks"  in  the  first 
sentence  of  the  introductory  paragraph. 

§614.4800    [Amended] 

14.  Section  614.4800  is  amended  by 
adding  after  the  words  "A  bank  for 
cooperatives"  the  words  "or  an 
agricultural  credit  bank"  in  the  first 
sentence. 

§614.4810    [Amended] 

15.  Section  614.4810  is  amended  by 
adding  after  the  words  "banks  for 
cooperatives"  the  words  "and 
agricultural  credit  banks"  each  place 
they  appear  in  paragraphs  (a), 
introductory  text,  and  (b). 

§614.4900    [Amended] 

16.  Section  614  4900  is  amended  by 
adding  after  the  words  "a  bank  for 
cooperatives"  the  words  "or  an 

agricultural  credit  bank"  each  place 
ihey  appear  m  paragraphs  (a)  through 
(d);  and  bv  adding  after  the  words 
"banks  for  cooperatives"  the  words 
'and  agricultural  credit  banks"  in  the 
first  sentence  of  paragraph  (i).5 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1 7  The  authoritv  citation  for  part  B1 5 
continues  to  read  as  follows; 

Authority:  Sees.  1.5. 1.7,  1.10. 1.11, 1.12. 

2.2,  2.3,  2.4'.  2.5,  2.12,  3.1,  3.7,  3.11.  3.25.  4.3, 
4.3A,  4.9,  4.14B,  4.25.  5.9,  5.17.  6.20.  6.26, 
8.0.  8.4.  8.6.  8  7.  8.8,  8.10,  8  12  of  the  Farm 
Credit  Act  (12  U.S.C,  2013.  2015   2018.  2019, 
2020.  2073.  2074,  2075,  2076.  2093.  2122 
2128,  2132,  2146.  2154,  2154a,  2160,  2202b. 
2211,  2243,  2252.  2278b.  2278b-6,  2279aa, 
2279aa-4, 2279aa-6,  2279aa-7.  2279aa-8. 
2279aa-10,  2279aa-12);  sec.  301(a)  of  Pub.  L 
100-233, 101  Stat.  1568,  1608;  sec  105  of 
Pub.  L.  104-105. 110  Stat.  162,  163-64. 

Subpart  H — Capital  Adequacy 

§615.5201     [Amended] 

18.  Section  615.5201  is  amended  by 
adding  the  words  "Federal  land  credit 
association."  after  the  words  "Federal 
land  bank  association,";  and  by 
removing  the  words  "National  Bank  for 
Cooperatives,"  and  adding  in  their 
place,  the  words  "agricultural  credit 
bank,"  in  paragraph  (g). 

19.  Section  615.5205  is  revised  to  read 
as  follows: 

§  615.5205    Minimum  permanent  capital 
standards. 

Each  Farm  Credit  System  institution 
shall  at  all  times  maintain  permanent 
capital  at  a  level  of  at  least  7  percent  of 
its  risk-adjusted  asset  base. 

20.  Section  615.5210  is  amended  by 
removing  paragraphs  (f)(2)(i)(D)  and 


(f)(2){v){D);  redesignating  paragraph 
(f)(2)(v)(E)  as  new  paragraph  (f)(2)(v)(D); 
adding  a  new  paragraph  (e)(2)(ii)(G)(10); 
and  revising  paragraphs  {e)(2)(ii)(G)(7) 
and  (fK2)(i)(C)  to  read  as  follows: 

§615  5210    Compulation  of  ttie  pennanent 
capttal  ratio. 

*  *         •         *         • 

(e)  *  •  • 
(2)  •  *  * 

(ii)  •  •  * 

(G)  •  •  • 

(7)  Each  institution  shall  deduct  from 
its  total  capital  an  amount  equal  to  any 
goodwill. 

•  •        »        *        • 

[10)  The  permanent  capital  of  an 
institution  shall  exclude  the  net  impact 
of  unrealized  holding  gains  or  losses  on 
available-for-sale  securities. 

(2)  •  ♦  * 

(i)  *  *  * 

(C)  GoodwiU. 


§  615.5216    [Removed  and  reserved! 

21.  Section  bl5,521b  is  reinovea  and 
reserved 

Subpart  I — Issuance  of  Equities 

§615.5220    [Amended] 

22.  Section  615.5220  is  amended  by 
removing  paragraph  (f),  redesignating 
existing  paragraphs  (g),  (b).  and  (i)  as 
paragraphs  If],  (g).  and  (h),  respectively; 
removing  the  words  "may  be  more  than 
but"  each  place  they  appear  in 
paragraphs  (d)  and  (e);  by  adding  the 
words  ',  agricultural  credit  banks  (with 
respect  to  loans  other  than  to 
cooperatives),"  after  the  words  "For 
Farm  Credit  Banks"  in  paragraph  (d);  by 
adding  the  words  "and  agricultural 
credit  banks  (with  respect  to  loans  to 
cooperatives)"  after  the  words  "For 
banks  for  cooperatives"  in  paragraph  (e); 
and  by  removing  the  words  "(including 
interim  standards)"  in  newly  designated 
paragraph  (fj- 

§615.5230    [Amended] 

23.  Section  615.3230  is-amended  by 
removing  the  words  "preferred  stock  to 
be  issued  to  the  Farm  Credit  System 
Financial  Assistance  Corporation  and" 
in  paragraph  (b)(1). 

24.  Section  615.5240  is  amended  by 
removing  paragraph  (b);  redesignating 
the  introductory  paragraph  and 
paragraph  (a)  introductory  text  as 
paragraphs  (a)  and  (b)  introductory  text, 
respectively;  adding  a  new  paragraph 
(c);  and  revising  newly  designated 
paragraph  (a)  to  read  as  follows: 


§615.5240     Permanent  capital 
'e<3u<rement». 

va,  :  he  capitalization  bylaws  shall 
enable  the  institution  to  meet  the 
minimum  permanent  capital  adequacy 
standards  estabhshed  under  subparts  H 
and  K  of  this  part  and  the  total  capital 
requirements  established  by  the  board  of 
directors  of  the  institution. 
*        •        •        *        • 

(c)  An  institution's  board  of  directors 
may  delegate  to  management  the 
decision  whether  to  retire  borrower 
stock,  provided  that: 

(1)  The  institution's  permanent 
capital  ratio  will  be  in  excess  of  9 
percent  after  any  such  retirements; 

(2)  The  institution  meets  and 
maintains  all  applicable  minimum 
surplus  and  collateral  standards; 

(3)  Any  such  retirements  are  in 
accordance  with  the  institution's  capital 
adequacy  plan  or  capital  restoration 
plan;  and 

(4)  The  aggregate  amount  of  stock 
purchases.  retireiiHHits,  and  the'net 
effect  of  such  activities  are  reported  to 
the  board  of  directors  each  quarter. 

§61&52S0    [AnfHtnded] 

25.  Section  615.5250  is  ameotded  by 
removing  paragraph  (c);  radesigDatliig 
{>aragraphs  (d)  and  (e)  as  paragraphs  (c) 
and  (d),  respectively;  by  removing  the 
words  "(including  interim  standards)" 
in  paragraphs  (a)(4)(ii)  and  newly 
designated  {c)(3);  and  by  removing  the 
words  ",  including  interim  standards" 
in  paragraph  fa)f4lfii)1 

Subpart  J — Retirement  ot  Equtties 

§615.5260    [Amended] 

26.  Section  615.5260  is  amended  by 
adding  the  word  "or"  at  the  end  of 
paragraph  (a)(2)(i);  removing  ";  or"  at 
the  end  of  paragraph  (a)(2)(ii)  and 
inserting  a  period  in  its  place;  and  by 
removing  paragraphs  (a)(2)(iii)  and  (d). 

§615.5270    [Amenoedj 

27.  Section  615.5270  is  amended  by 
removing  the  words  "(including  interim 
standards)"  in  paragraph  (b). 

28.  Subpart  K  is  revised  to  read  as 
follows: 

Subpart  K — Surplus  and  Collateral 

^^eoui'-ements 

bee. 

615.5301  Definitions. 

615.5330  Minimum  surplus  ratios. 

615.5335  Bank  net  collateral  ratio. 

615.5336  Reporting  and  compliance. 

Subpart  K — Surplus  and  Collateral 
Requirements 

§615.5301     Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 
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(dj  T\\f  terms  institution,  permanent 
capital,  nsk-adjusted  asset  base,  and 
total  capita]  shall  have  the  meanings  set 
forth  in  §615.5201. 

(b)  Core  surplus. 

(1)  Core  surplus  includes: 

(i)  Undistributed  eamings/unailocated 
surplus; 

(ii)  Perpetual  common  or 
noncumuiative  jjerpetual  preferred 
stock  that  IS  not  retired  according  to  an 
established  plan  or  practice,  provided 
that,  in  the  event  that  stock  held  by  a 
borrower  is  retired,  other  than  as 
required  by  section  4.14B  of  the  Act  or 
as  a  part  of  a  pro  rata  retirement  of  all 
stock  of  the  same  class  or  series  that  was 
issued  in  the  same  year  as  the  retired 
stock,  the  remaining  perpetual  stock 
shall  be  excluded  from  core  surplus. 

(iiij  Nonqualified  allocated  equities 
that  are  not  distributed  according  to  an 
established  plan  or  practice,  provided 
that,  in  the  event  that  a  nonqualified 
patronage  allocation  is  distributed,  other 
than  as  required  by  section  4.14B  of  the 
Act  or  as  a  part  of  a  pro  rata  distribution 
of  nonqualified  allocations  that  wrere 
allocated  in  the  same  year  as  the 
distributed  allocation,  the  remaining 
nonqualified  allocations  will  be 
excluded  from  core  surplus. 

(iv)  A  newly  develop)ed  or  modified 
capital  instrument  or  a  particular 
balance  sheet  entry  or  account  that  the 
Farm  Credit  Administration  has 
determined  to  be  the  functional 
equivalent  of  a  component  of  core 
surplus.  The  Farm  Credit 
Administration  may  permit  one  or  more 
institutions  to  include  all  or  a  portion  of 
such  instnunent.  entry,  or  account  as 
core  surplus,  permanently,  or  on  a 
temporary  basis,  for  purposes  of  this 
subpart. 

(2)  Core  surplus  shall  not  include 
equities  held  by  other  System 
institutions. 

(3)  The  net  impact  of  unreaUzed 
holding  gains  or  losses  on  available-for- 
sale  securities  shall  be  excluded  from 
core  surplus. 

(4)  The  Farm  Credit  Administration 
may.  if  it  finds  that  a  particular 
component,  balance  sheet  entry,  or 
account  has  characteristics  or  terms  that 
diminish  its  contribution  to  an 
institution's  ability  to  absorb  losses, 
require  the  deduction  of  all  or  a  portion 
of  such  component,  entry,  or  account 
from  core  surplus. 

(c)  Net  collateral  means  the  value  of 
a  bank's  collateral  as  defined  by 
§  615  5050  (except  that  eligible 
investments  as  described  in  §  615.5140 
are  to  be  valued  at  their  amortized  cost), 
less  an  amount  equal  to  that  portion  of 
the  allocated  investments  of  affiliated 


associations  that  is  not  counted  as 
permanent  capital  by  the  bank. 

(d)  Net  collgteral  ratio  means  a  bank's 
net  collateral,  divided  by  the  banks 
total  liabilities. 

(e)  Afe(  investment  in  the  bank  means 
the  total  investment  by  an  association  in 
its  affiliated  bank,  less  reciprocal 
investments  and  investments  resulting 
from  a  loan  originating/service  agency 
relationship,  including  participations. 

(f)  Nonqualified  allocated  equities 
means  allocations  of  earnings  that  are 
not  deducted  from  the  gross  taxable 
income  of  the  allocating  institution  at 
the  time  of  allocation. 

(g)  Perpetual  stock  or  equity  means 
stock  or  equity  not  having  a  maturity 
date,  not  redeemable  at  the  option  of  the 
holder,  and  having  no  other  provisions 
that  will  require  the  future  redemption 
of  the  issue. 

(h)  Total  surplus  means: 

(1)  Undistributed  earnings/ 
unallocated  surplus; 

(2)  Allocated  equities,  including 
allocated  surplus  and  stock  which,  if 
subject  tt^revolvement,  have  a 
revolvement  of  not  less  than  5  years  and 
are  eligible  to  be  included  in  permanent 
capital  pursuant  to  §615.5201(j)(4)(iv); 
and 

(3)  Stock  that  is  not  purchased  or  held 
as  a  condition  of  obtaining  a  loan, 
provided  that  it  is  either  perpetual  stock 
or  term  stock  with  an  original  maturity 
of  at  least  5  years,  and  provided  that  the 
institution  has  no  estabUshed  plan  or 
practice  of  retiring  such  perpetual  stock 
or  of  retiring  such  term  stock  prior  to  its 
stated  maturity.  The  amount  of  term 
stock  that  is  eligible  to  be  included  in 
total  surplus  shall  be  reduced  by  20 
percent  in  each  of  the  last  5  years  of  the 
life  of  the  instrument. 

The  total  surpliis  of  an  institution 
shall  exclude  the  net  impact  of 
unrealized  holding  gains  or  losses  on 
available-for-sale  secxnrities. 

§615.5330    Minimum  surplus  ratios. 

(a)  Total  surplus.  Each  institution 
shall  achieve  and  maintain  a  ratio  of  at 
least  7  percent  of  total  surplus  to  the 
risk-adjusted  asset  base. 

(b)  Core  surplus. 

(1)  Each  institution  shall  achieve  and 
maintain  a  ratio  of  core  surplus  to  the 
risk-adjusted  asset  base  of  at  least  3.5 
percent. 

(2)  Each  association  shall  compute  its 
core  surplus  ratio  by  deducting  an 
amount  equal  to  the  net  investment  in 
its  affiliated  Farm  Credit  bank  fi-om  both 
its  core  surplus  and  its  risk-adjusted 
asset  base. 

(c)  An  institution  shall  compute  its 
total  surplus  and  core  surplus  ratios  as 
of  the  end  of  each  month. 


UMI 


§  615.5335    Banit  net  collateral  ratio. 

(al  Each  bank  shall  achieve  and 
maintain  a  net  collateral  ratio  of  at  least 
103  percent. 

(b)  A  bank  shall  compute  its  net 
collateral  ratio  as  of  the  end  of  each 
month. 

§  615.5336    Reporting  and  compliance. 

(a)  Reporting  and  noncompliance.  An 
institution  that  falls  below  anv 
applicable  minimum  surplus  or 
collateral  standard  shall  report  its 
noncomphance  to  the  Farm  Credit 
Administration  virithin  20  calendar  days 
following  the  monthend  that  the 
institution  initially  determines  that  it  is 
not  in  compliance  with  the  standard. 

(b)  Initial  institution  compliance 
requirements.  Each  institution  that  fails 
to  satisfy  any  of  its  minimum  applicable 
surplus  and  net  collateral  ratios  upon 
the  effective  date  of  these  regulations 
shall  submit  a  capital  restoration  plan 
for  achieving  and  maintaining  the 
standards,  demonstrating  appropriate 
annual  progress  toward  meeting  the 
goal,  to  the  Farm  Credit  Administration 
wathin  60  days  of  the  effective  date  of 
the  regulations.  If  the  capital  restoration 
plan  is  not  approved  by  the  Farm  Credit 
Administration,  the  Agency  shall  inform 
the  institution  of  the  reasons  for 
disapproval,  and  the  association  shall 
submit  a  revised  capital  restoration  plan 
within  the  time  specified  by  the  Farm 
Credit  Administration. 

(c)  Approval  of  compliance  plans.  In 
determining  whether  to  approve  a 
capital  restoration  plan  submitted  under 
this  section,  the  FCA  shall  consider  the 
following  factors,  as  applicable; 

(1)  The  conditions  or  circumstances 
leading  to  the  institution's  falling  below 
minimum  levels  (and  whether  or  not 
they  were  caused  by  actions  of  the 
institution  or  were  beyond  the 
institution  s  control); 

(2)  The  exigency  of  those 
circumstances  or  potential  problems; 

(3)  The  overall  condition, 
management  strength,  and  future 
prospects  of  the  institution  and,  if 
applicable,  affiliated  System 
institutions; 

(4)  The  institution's  capital,  adverse 
assets  (including  nonaccrual  and 
nonperforming  loans),  allowance  for 
loss,  and  other  ratios  compared  to  the 
ratios  of  its  peers  or  industry  norms; 

(5)  How  far  ar  institution's  ratios  are 
below  the  minimum  requirements; 

(6)  The  estimated  rate  at  which  the 
institution  can  reasonably  be  expected 
to  generate  additional  earnings; 

(7)  The  effect  of  the  business  changes 
required  to  increase  capital; 

(8)  The  institution's  previous 
compliance  practices,  as  appropriate; 
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(9)  The  views  of  the  institution's 
directors  and  senior  management 
regarding  the  plan;  and 

(10)  Any  other  facts  or  circiunstances 
that  the  FCA  deems  relevant. 

(d)  Initial  compliance.  An  institution 
that  fails  to  meet  either  or  both  of  the 
minimvun  applicable  surplus  ratios  or 
net  collateral  ratio  established  in 
§615.5330  on  the  effective  date  of  such 
section  shall  be  deemed  to  be  in 
compliance  with  such  section,  provided 
that  the  institution  is  in  compliance 
v\rith  a  capital  restoration  plan  that  is 
approved  by  the  Farm  Credit 
Administration  vnthin  180  days  of  the 
effective  date  of  these  regulations. 

(e)  Noncompliance.  An  institution 
that  has  met  the  minimum  applicable 
surplus  raUos  and  net  collateral  ratio 
established  in  §615.5330  on  or  after  the 
effective  date  of  this  section  and 
subsequently  falls  below  one  or  more 
minimum  ratios  shall  be  in  violation  of 
§615.5330. 

29.  Subparts  L  and  M  are  added  to 
read  as  follows: 

Subpart  L — Establishment  of  Minimum 
Capital  Ratios  for  an  individual  Institution 

615.5350  General — Applicability. 

615.5351  Standards  for  determinaUon  of 
appropriate  individual  institution 
minimum  capital  ratios. 

615.5352  Procedures. 

615.5353  Relation  to  other  actions. 

615.5354  Enforcement. 

Subpart  M — Issuance  of  a  Capital  Directive 

615.5355  Purpose  and  scope 

615.5356  Notice  of  intent  to  issue  a  capital 
directive. 

615.5357  Response  to  notice. 

615.5358  Decision. 

615.5359  Issuance  of  a  capital  directive. 

615.5360  Reconsideration  based  on  change 
in  circumstances. 

615.5361  Relation  to  other  administrative 
actions. 

Subpart  L— Establishment  of  Minimum 
Capital  Ratios  for  an  Individual 
institution 

§615.5350    General — Applicability. 

(a)  The  niles  and  procedures  specified 
in  this  subpart  are  applicable  to  a 
proceeding  to  establish  required 
minimum  capital  ratios  that  would 
otherwise  be  applicable  to  an  institution 
under  §§615.5205,  615.5330.  and 
615.5335.  The  Farm  Credit 
Administration  is  authorized  to 
establish  such  minimum  capital 
requirements  for  an  institution  as  the 
Farm  Credit  Administration,  in  its 
discretion,  deems  to  be  necessary  or 
appropriate  in  light  of  the  particular 
circumstances  of  the  mstitution. 
Proceedings  under  this  subpart  also  may 
be  initiated  to  require  an  institution 


having  capital  ratios  greater  than  those 
set  forth  in  §§  615.5205,  615.5330,  or 
615.5335  to  continue  to  maintain  those 
higher  ratios. 

(d)  The  Farm  Credit  Administration 
may  require  higher  minimum  capital 
ratios  for  an  individual  institution  in 
view  of  its  circumstances.  For  example, 
higher  capital  ratios  may  be  appropriate 
for: 

(1)  An  institution  receiving  special 
supervisory  attention; 

(2)  An  institution  that  has,  or  is 
expected  to  have,  losses  resulting  in 
capital  inadequacy; 

(3)  An  institution  with  significant 
exposure  due  to  operational  risk, 
interest  rate  risk,  the  risks  from 
concentrations  of  credit,  certain  risks 
arising  from  other  products,  services,  or 
related  activities,  or  management's 
overall  inability  to  monitor  and  control 
financial  risks  presented  by 
concentrations  of  credit  and  related 
services  activities; 

(4)  An  institution  exposed  to  a  high 
volume  of,  or  particularly  severe, 
problem  loans; 

(5)  An  institution  that  is  growing 
rapidly;  or 

(6)  An  institution  that  may  be 
adversely  affected  by  the  activities  or 
condition  of  System  institutions  with 
which  it  has  significant  business 
relationships  or  in  which  it  has 
significant  investments. 

§615.5351  Standards  lor  determination  of 
appropriate  individual  institution  minimum 
capital  ratios. 

The  appropriate  minimum  capital 
ratios  for  an  individual  institution 
cannot  be  determined  solely  through  the 
application  of  a  rigid  mathematical 
formula  or  wholly  objective  criteria.  The 
decision  is  necessarily  based  in  part  on 
subjective  judgment  grounded  in 
Agency  expertise.  The  factors  to  be 
considered  in  the  determination  will 
vary  in  each  case  and  may  include,  for 
extunple: 

(a)  The  conditions  or  circiunstances 
leading  to  the  Farm  Credit 
Administration's  determination  that 
higher  minimum  capital  ratios  are 
appropriate  or  necessary  for  the 
institution; 

(b)  The  exigency  of  those 
circiunstances  or  potential  problems; 

(c)  The  overall  condition, 
management  strength,  and  future 
prospects  of  the  institution  and,  if 
applicable,  affiliated  institutions; 

(d)  The  institution's  capital,  adverse 
assets  (including  nonaccrual  and 
nonperforming  loans),  allowance  for 
loss,  and  other  ratios  compared  to  the 
ratios  of  its  peers  or  industry  norms;  and 

(e)  The  views  of  the  institution's 
directors  and  senior  management. 


$615.5362    ProcadurM. 

(a)  Notice.  When  the  Farm  Credit 
Administration  determines  that 
minimum  capital  ratios  greater  than 
those  set  forth  in  §§  615.5205,  615.5330, 
or  615.5335  are  necessary  or  appropriate 
for  a  particular  institution,  the  Farm 
Credit  Administration  will  notify  the 
institution  in  writing  of  the  proposed 
minimum  capital  ratios  and  the  date  by 
which  they  should  be  reached  (if 
applicable)  and  will  provide  an 
explanation  of  why  the  ratios  proposed 
are  considered  necessary  or  appropriate 
for  the  institution. 

(b)  Response. 

(1)  The  institution  may  respond  to 
any  or  all  of  the  items  in  the  notice.  The 
response  should  include  any  matters 
which  the  institution  would  have  the 
Farm  Credit  Administration  consider  in 
deciding  whether  individual  mipimnm 
capital  ratios  should  be  established  for 
the  institution,  what  those  capital  ratios 
should  be,  and,  if  applicable,  when  they 
should  be  achieved.  The  response  must 
be  in  writing  and  deUvered  to  the 
designated  Farm  Credit  Administration 
official  within  30  days  after  the  date  on 
which  the  institution  received  the 
notice.  In  its  discretion,  the  Farm  Credit 
Administration  may  extend  the  time 
period  for  good  cause.  The  Farm  Credit 
Administration  may  shorten  the  time 
period  with  the  consent  of  the 
institution  or  when,  in  the  opinion  of 
the  Farm  Credit  Administration,  the 
condition  of  the  institution  so  requires, 
provided  that  the  institution  is  informed 
promptly  of  the  new  time  period. 

(2)  Failure  to  respond  within  30  days 
or  such  other  time  period  as  may  be 
specified  by  the  Farm  Credit 
Administration  shall  constitute  a  waiver 
of  any  objections  to  the  proposed 
minimvun  capital  ratios  or  the  deadline 
for  their  achievement. 

(c)  Decision.  After  the  close  of  the 
institution's  response  period,  the  Farm 
Credit  Administration  will  decide, 
based  on  a  review  of  the  institution's 
response  and  other  information 
concerning  the  institution,  whether 
individual  minimum  capital  ratios 
should  be  estabUshed  for  the  institution 
and,  if  so,  the  ratios  and  the  date  the 
requirements  will  become  effective.  The 
institution  will  be  notified  of  the 
decision  in  writing.  The  notice  will 
include  an  explanation  of  the  decision, 
except  for  a  decision  not  to  establish 
individual  minimum  capital 
requirements  for  the  institution. 

(d)  Submission  of  plan.  The  decision 
may  require  the  institution  to  develop 
and  submit  to  the  Farm  Credit 
Administration,  within  a  time  period 
specified,  an  acceptable  plan  to  reach 
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the  minimum  capital  ratios  established 
for  the  institution  by  the  date  required, 
(e)  Reconsideration  based  on  change 
in  circumstances.  If,  after  the  Farm 
Credit  Administration's  decision  in 
paragraph  (c)  of  this  section,  there  is  a 
change  in  the  circumstances  affecting 
the  institution's  capital  adequacy  or  its 
ability  to  reach  the  required  minimum 
capital  ratios  bv  the  specified  date, 
either  the  institution  or  the  Farm  Credit 
Administration  may  propose  a  change 
in  the  minimum  capital  ratios  for  the 
institution,  the  date  when  the 
minimums  must  be  achieved,  or  the 
in.stitution's  plan  (if  applicable).  The 
Farm  Credit  Administration  may 
decline  to  consider  proposals  that  are 
not  based  on  a  significant  change  in 
circumstances  or  are  repetitive  or 
frivolous.  Pending  a  decision  on 
reconsideration,  the  Farm  Credit 
Aciministration's  original  decision  and 
any  plan  required  under  that  decision 
shall  continue  in  full  force  and  e^ect. 

§  615.5353     Relation  to  other  actions. 

!n  iieu  oi,  or  m  addition  to,  the 
procedures  in  this  subpart,  the  required 
minimum  capital  ratios  for  an 
institution  may  be  established  or  revised 
through  a  written  agreement  or  cease 
and  desist  proceedings  under  part  C  of 
title  V  of  the  Act,  or  as  a  condition  for 
approval  of  an  application. 

§615.5354    Enforcement 

An  institution  that  does  not  have  or 
maintain  the  minimum  capital  ratios 
applicable  to  it,  whether  required  in 
subparts  H  and  K  of  this  part,  in  a 
decision  pursuant  to  this  subpart,  in  a 
wTitten  agreement  or  temporary  or  final 
order  under  part  C  of  title  V  of  the  Act, 
or  in  a  condition  for  approval  of  an 
application,  or  an  institution  that  has 
failed  to  submit  or  comply  with  an 
acceptable  plan  to  attain  diose  ratios, 
will  be  subject  to  such  administrative 
action  or  sanctions  as  the  Farm  Credit 
Administration  considers  appropriate. 
These  sanctions  may  include  the 
issuance  of  a  capital  directive  pursuant 
to  subpart  M  of  this  part  or  other 
enforcement  action,  assessment  of  civil 
money  penalties,  and/or  the  denial  or 
condition  of  applications. 

Subpart  M — Issuance  of  a  Capital 
Directive 

§615.5355     Purpose  and  scope. 

(a)  This  subpart  is  applicable  to 
proceedings  by  the  Farm  Credit 
Administration  to  issue  a  capital 
directive  under  sections  4.3fb)  and 
4.3A(e)  of  the  Act.  A  capital  directive  is 
an  order  issued  to  an  institution  that 
does  not  have  or  maintain  capital  at  or 


greater  than  the  minimum  ratios  set 
forth  in  §§615.5205,  615.5330,  and 
615.5335;  or  estabUshed  for  the 
institution  under  subpart  L,  by  a  written 
agreement  under  part  C  of  title  V  of  the 
Act,  or  as  a  condition  for  approval  of  an 
application.  A  capital  directive  may 
order  the  institution  to: 

(1)  Achieve  the  minimum  capital 
ratios  applicable  to  it  by  a  specified 
date; 

(2)  Adhere  to  a  previously  submitted 
plan  to  achieve  the  applicable  capital 
ratios; 

(3)  Submit  and  adhere  to  a  plan 
acceptable  to  the  Farm  Credit 
Administration  describing  the  means 
and  time  schedule  by  which  the 
institution  shall  achieve  the  apphcable 
capital  ratios; 

(4)  Take  other  action,  such  as 
reduction  of  assets  or  the  rate  of  growth 
of  assets,  restrictions  on  the  payment  of 
dividends  or  patronage,  or  restrictions 
on  the  retirement  of  stock,  to  achieve 
the  apphcable  capital  ratios;  or 

(5)  A  combination  of  any  of  these  or 
similar  actions.  A  capital  directive  may 
also  be  issued  to  the  board  cf  directors 
of  an  institution,  requiring  such  board  to 
comply  with  the  requirements  of  section 
4.3A(d)  of  the  Act  prohibiting  the 
reduction  of  permanent  capital. 

(b)  A  capital  directive  issued  under 
this  rule,  including  a  plan  submitted 
under  a  capital  directive,  is  enforceable 
in  the  same  manner  and  to  the  same 
extent  as  an  effective  and  outstanding 
cease  and  desist  order  which  has 
become  final  as  defined  in  section  5.25 
of  the  Act.  Violation  of  a  capital 
directive  may  result  in  assessment  of 
civil  money  penalties  in  accordance 
with  section  5.32  of  the  Act. 

§  615.5356    Notice  of  Intent  to  Issue  a 
capital  directive. 

The  Farm  Credit  Administration  will 
notify  an  institution  in  writing  of  its 
intention  to  issue  a  capital  directive. 
The  notice  will  state: 

(a)  The  reasons  for  issuance  of  the 
capital  directive; 

(b)  The  proposed  contents  of  the 
capital  directive,  including  the 
proposed  date  for  achieving  the 
minimum  capital  requirement;  and 

(c)  Any  other  relevant  information 
concerning  the  decision  to  issue  a 
capital  directive. 

§615.5357    Response  to  notice. 

(a)  An  institution  may  respond  to  the 
notice  by  stating  why  a  capital  directive 
should  not  be  issued  and/or  by 
proposing  alternative  contents  for  the 
capital  directive  or  seeking  other 
appropriate  reUef.  The  response  shall 
include  any  information,  mitigating 


circumstances,  documentation,  or  other 
relevant  evidence  that  supports  its 
position.  The  response  may  include  a 
plan  for  achieving  the  minimum  capital 
ratios  applicable  to  the  institution.  The 
response  must  be  in  writing  and 
delivered  to  the  Farm  Credit 
Administration  within  30  days  after  the 
date  on  which  the  institution  received 
the  notice.  In  its  discretion,  the  Farm 
Credit  Administration  may  extend  the 
time  period  for  good  cause.  The  Farm 
Credit  Administration  may  shorten  the 
30-day  time  period: 

(1)  When,  in  the  opinion  of  the  Farm 
Credit  Administration,  the  condition  of 
the  institution  so  requires,  provided  that 
the  institution  shall  be  informed 
promptly  of  the  new  time  period; 

(2)  With  the  consent  of  the  institution; 
or 

(3)  When  the  institution  already  has 
advised  the  Farm  Credit  .administration 
that  it  cannot  or  will  not  achieve  its 
applicable  minimum  capital  ratios. 

(b)  Failure  to  respond  within  30  days 
or  such  other  time  period  as  may  be 
specified  by  the  Farm  Credit 
Administration  shall  constitute  a  waiver 
of  any  objections  to  the  proposed  capital 
directive. 

§615.5358    Decision. 

After  the  closing  date  of  the 
institution's  response  period,  or  receipt 
of  the  institution's  response,  if  earlier, 
the  Farm  Credit  Administration  may 
seek  additional  information  or 
clarification  of  the  response.  Thereafter, 
the  Farm  Credit  Administration  will 
determine  whether  or  not  to  issue  a 
capital  directive,  and  if  one  is  to  be 
issued,  whether  it  should  be  as 
originally  proposed  or  in  modified  form. 

§  61 5.5359    issuance  of  a  capital  directive. 

(a)  A  capital  directive  will  be  served 
by  delivery  to  the  institution.  It  will 
include  or  be  accompanied  by  a 
statement  of  reasons  for  its  issuance. 

(b)  A  capital  directive  is  effective 
immediately  upon  its  receipt  by  the 
institution,  or  upon  such  later  date  as 
may  be  specified  therein,  and  shall 
remain  effective  and  enforceable  until  it 
is  stayed,  modified,  or  terminated  by  the 
Farm  Credit  Administration. 

§  615.5360    Reconsideration  based  on 
change  in  circumstances. 

Upon  a  change  in  circumstances,  an 
institution  may  request  the  Farm  Credit 
Administration  to  reconsider  the  terms 
of  its  capital  directive  or  may  propose 
changes  in  the  plan  to  achieve  the 
institution's  applicable  minimum 
capital  ratios.  The  Farm  Credit 
Administration  also  may  take  such 
action  on  its  own  motion.  The  Farm 
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Credit  Administration  may  decline  to 
consider  requests  or  proposals  that  are 
not  based  on  a  significant  change  in 
circumstances  or  are  repetitive  or 
frivolous.'Pending  a  decision  on 
reconsideration,  the  capital  directive 
and  plan  shall  continue  in  full  force  and 
effect. 
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actions. 

A  capital  directive  may  be  issued  in 
addition  to,  or  in  lieu  of,  any  other 
action  authorized  by  law,  including 
cease  and  desist  proceedings,  civil 
money  penalties,  or  the  conditioning  or 
denial  of  applications.  The  Farm  Credit 
Administration  also  may,  in  its. 
discretion,  take  any  action  authorized 
by  law,  in  lieu  of  a  capital  directive,  in 
response  to  an  institution's  failure  to 
achieve  or  maintain  the  applicable 
minimum  capital  ratios. 

PART  618— GENERAL  PROVISIONS 

30.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.11. 1.12,  2.2,  2.4, 
2.5,  2.12,  3.1,  3.7,  4.12,  4.13A,  4.25,  4.29,  5.9, 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C 
2013,  2019,  2020,  2073,  2075,  2076.  2093, 
2122,  2128,  2183,  2200,  2211,  2218,  2243, 
2244   22*^21 

Subpart  A—Related  Services 

§618.3005    [AmendecTj 

'  1   Seciion  618.8005  is  amended  by 
removing  the  reference  "§§613.3010. 
613.3020(a)(1).  (a)(2),  (b),  and  613.3045" 
in  paragraph  (a)  and  adding  in  its  place, 
the  reference  "§§  613.3000(a)  and  (b). 
613.3010,  and  613.3300"  and  by 
removing  the  reference  "§§  613.3110 
and  613.3120"  and  adding  in  its  place, 
the  reference  "§§  613.3100,  613.3200, 
and  613.3300"  in  paragraph  (b). 


S^Dps"*  .-' — "^tefna:  Contro's 

§618.8440    [A-.enoecTj 

32.  SectioLi  oio.o440  is  amended  by 
removing  the  reference  "§  615.5200(b)" 
and  adding  in  its  place,  the  references 
"§§  615.5200(b),  615.5330  (c)  or  (d),  and 
615.5335(b)"  in  paragraph  (b)(6). 


,  RT 
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33.  The  authority  citation  for  part  619 
is  revised  to  read  as  follows: 

Authority:  Sees.  1.7,  2.4,  4.9,  5.9.  5.12, 
5.17,  5.18,  7.0.  7.6.  7.7,  7.8  of  the  Farm  Credit 
Act  (12  U.S.C.  2015,  2075,  2160,  2243,  2246, 
2252.  2253,  2279a,  2279b,  2279b-l   2279b-2). 


•9  9190.  6'9  922C 

•9  930C  ano  6^9  9310 


6:9.S>080.  6^§.909C.  6' 
619  9i5t\  6^9  9160.  6' 
619.9270,  619  9280,  6' 
[Removed] 

34.  Sections  619.9025,  619.9030, 
619.9040,  619.9065,  619.9080,  619.9090, 
619.9100,  619.9120,  619.9150,  619.9160, 
619.9190,  619.9220.  619.9270.  619.9280, 
619.9300,  and  619.9310  are  removed. 

PfiRT  620— DISCLOSURE  TO 
SHAREHOLDERS 

35.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17.  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C  2252.  2254, 
2279aa-ll);  sec.  424  of  Pub.  L  100-233, 101 
Stat.  1568  165P 

Subpart  B — Annua*  Report  to 
Shareholders 

36.  Section  620.5  is  amended  by 
revising  paragraphs  (d)(l](ix)  and 
fgU4lfiil  to  read  a^  follows: 

§620.5    Contents  Of  the  annual  report  to 
sharehoioers 


id)  •  *  • 

(1)  •  •  * 

(ix)  The  statutory  and  regulatory 
restriction  reganling  retirement  of  stock 
and  distribution  of  earnings  pursuant  to 
§  615.5215,  and  any  requirements  to  add 
capital  under  a  plan  approved  by  the 
Farm  Credit  Administration  pursuant  to 
§§615.5330,  615.5335,  615.5351.  or 
615.5357. 
•        •        * .       *        • 

(g)*** 

(4)  •  •  * 

(ii)  Describe  any  material  trends  or 
changes  in  the  mix  and  cost  of  debt  and 
capital  resources.  The  discussion  shall 
consider  changes  in  permanent  capital, 
core  and  total  surplus,  and  net  collateral 
requirements,  debt,  and  any  o^-balance- 
sheet  financing  arrangements. 


PART  62& 
.ENDING 


NONDiSCRiMiNA^iON  'N 


37.  The  authority  citation  for  part  626 
is  added  to  read  as  follows: 

Authority:  Sees.  1.5,  2.2,  2.12.  3.1,  5.9,  5.17 
of  the  Farm  Credit  Act  (12  U.S.C.  2013.  2073, 
2093,  2122,  2243,  2252);  42  U.S.C.  3601  et 
seq.;  15  U.S.C  1691  et  seq.:  12  CFR  202,  24 
CFR  100, 109, 110. 

€626  6025     ^rne-^.6&d] 

jb.  Newiy  aesigiiated  §626.6025  is 
amended  by  removing  the  reference 
"§  613.3160(b)"  and  adding  in  its  place, 
the  reference  "§  626.6020(b)"  in 
paragraph  (b). 
•        •        *        *        • 

Dated:  Tulv  31.  1996. 
\iin  F    Miii  hen;. 

Acting  Secretary,  Farm  Credit  Administration 
Board. 
(FR  Doc.  96-19890  Filed  8-12-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 
[Docket  No.  PR-41 19-f-01l 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Technicai 
Amendment  to  the  Section  8  Certificate 
and  Voucher  Conforming  Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 

Housing'.  HUD. 

action:  Final  rule. 

SUMMARY:  On  July  3,  1995  (60  FR 
346601.  HUD  published  a  final  rule 
combining  and  conforming  the  rules  for 
tenant-based  rental  assistance  under  the 
Section  8  Rental  Certificate  and  Rental 
Voucher  Programs  (24  CFR  part  982). 
This  final  rule  amends  part  982  to 
provide  that  HLTD  may  restrict  a  family's 
right  to  lease  any  unit  within  the  initial 
Housing  Agency's  jurisdiction  if  HUD 
determines  the  limitations  on  a  family's 
opportunity  to  select  among  available 
units  in  that  lunsdiction  are  appropriate 
to  achieve  desegregation  goals  in 
accordance  with  obligations  generated 
by  a  court  order  or  consent  decree.  The 
purpose  of  this  rule  is  to  remove  any 
regulatory'  barrier  that  may  hinder 
judicial  efforts  to  address  discriminatory 
racial  or  economic  concentrations. 
EFFECTIVE  DATE:  September  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings.  Deputy  Director, 
ntficf  of  Pubhc  and  Assisted  Housing 
Operations.  Office  of  Public  and  Indian 
Piousing,  Room  4226,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  VVasliington,  DC 
20410:  telephone  (202)  708-2841.  (This 
is  not  a  toll-free  number.)  Hearing-  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calUng  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I   Background 

Un  July  3.  1995  (60  FR  34660),  HUD 
published  a  final  rule  which  combined 
and  conformed  the  rules  for  tenant- 
based  Section  8  rental  assistance  under 
the  Section  8  Certificate  and  Voucher 
Rental  Programs  (42  U.S.C.  1437f).  The 
final  rule  also  amended  the 
requirements  for  project-based 
assistance  under  the  Section  8  Rental 
Certificate  Program. 

The  July  3,  1995  final  rule  added  a 
new  §  982.353,  which  describes  where  a 
family  can  lease  a  unit  with  tenant- 
based  assistance.  Paragraph  (a)  of 
§  982.353  states  that  a  family  "may 


receive  tenant-based  assistance  to  lease 
a  unit  located  anywhere"  in  the  Housing 
Agency's  (HA's)  jurisdiction.  Further,  24 
CFR  982.353(f)  provides  that,  except 
under  specified  circumstances,  the  HA 
"may  not  directly  or  indirectly  reduce 
the  family's  opportunity  to  select  among 
available  units."  Nevertheless,  courts 
have  entered,  and  may  enter  in  the 
future,  orders  which  would  require 
HUD  and  HAs  to  limit  where  tenant- 
based  assistance  may  be  used  within  the 
HA's  jiurisdiction.  For  example,  a  court 
may  issue  such  an  order  to  remedy 
racial  or  economic  concentrations 
resulting  from  discriminatory  housing 
practices.  HUD  is  concerned  that  in 
such  circumstances  §  982.353  might 
conflict  with  the  court  mandate. 

This  final  rule  amends  §  982.353  to 
provide  that  HUD  may  restrict  a  family's 
right  to  lease  any  imit  within  the  initial 
HA's  jurisdiction  if  HUD  determines  the 
limitations  on  a  family's  opportunity  to 
select  among  available  units  in  that 
jurisdiction  are  appropriate  to  achieve 
desegregation  goals  in  accordance  with 
obligations  generated  by  a  court  order  or 
consent  decree.  This  rule  only  amends 
paragraphs  (a)  and  (f)  of  §  982.353. 
which  concern  tenant-based  assistance 
within  the  jurisdiction  of  the  original 
HA.  This  rule  does  not  revise  the 
portability  procedures  set  forth  at  24 
CFR  982.353(b).  This  final  rule, 
therefore,  does  not  authorize  limiting 
the  residential  choice  of  a  family  renting 
outside  the  jurisdiction  of  the  initial 
HA. 

II.  Justification  for  Final  Rulemaking 

It  is  HUD's  policy  to  publish  rules  for 
public  comment  before  their  issuance 
for  effect,  in  accordance  with  its  own 
regulations  on  rulemaking  found  at  24 
CFR  part  10.  However,  part  10  provides 
that  prior  pubUc  procedure  will  be 
omitted  if  HUD  determines  that  it  is 
"impracticable,  uimecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  in  this  case  prior 
comment  is  unnecessary.  This  final  rule 
amends  §  982.353  to  remove  any 
potential  conflict  between  the  current 
regulatory  language  and  judicial  efforts 
to  address  discriminatory  racial  or 
economic  concentrations.  Since  the 
amendment  made  by  this  final  rule 
would  apply  solely  to  HAs  operating 
under  the  terms  of  a  court  order  or 
consent  decree,  and  therefore  not 
involve  all  housing  authorities  and 
participants  in  the  Section  8  Rental 
Certificate  and  Voucher  F*rograms  prior 
public  comment  is  unnecessary. 


III.  Other  Matters 

Regulatory-  Flexibility  Act 

The  Secretary,  in  accordance  wdth  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
amends  §  982.3.53  to  eliminate  any 
possible  conflict  between  the  existing 
regulatory  language  and  judicial 
desegregation  goals,  and  is  limited  to 
housing  authorities  operating  under 
court  orders  or  consent  decrees  th?t 
address  such  goals.  The  rule  will  have 
no  adverse  or  disproportionate 
economic  impact  on  small  entities. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  the  July  3,  1995  final 
rule.  That  finding  remains  applicable  to 
this  rule  which  merely  makes  a 
technical  amendment  to  the  July  3,  1995 
final  rule.  The  FONSI  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  purpose  of 
this  rule  is  to  address  any  possible 
conflict  between  HUD's  regulation  at 
§  982.353  and  judicial  efforts  to  remedy 
discriminatory  racial  or  economic 
concentrations.  This  rule  will  assist  to 
facilitate  the  actions  of  courts,  and  wdll 
not  affect  the  relationship  between  the 
Federal  Government  and  State  and  local 
governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 


general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  This 
rule  removes  any  potential  conflict 
between  24  CFR  982.353  and 
nondiscrimination  obUgations  generated 
by  a  court  order  or  consent  decree.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  nile 

List  of  Subjects  in  24  CFR  Part  982 

Grant  programs — housing  ana 
commimity  development,  Housing.  Ren; 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  part  982  is 
amended  as  follows: 


PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RULE 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

1.  The  authority  citation  for  24  CFR 
part  982  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

2.  Section  982.353  is  amended  by 
revising  paragraphs  (a)  and  (f)  to  read  as 

folIo'.v<;- 

§982.353     Where  tamiiy  can  lease  a  ..n^t 
»i/ith  tenant-based  assistance 

(a)  Assistance  in  the  initial  HA 
jurisdiction.  The  family  may  receive 
tenant-based  assistance  to  lease  a  imit 
located  anywhere  in  the  jurisdiction  (as 
determined  by  State  and  local  law)  of 
the  initial  HA.  HUD  may  nevertheless 
restrict  the  family's  right  to  lease  such 
a  unit  anywhere  in  such  jurisdiction  if 
HUD  determines  that  Umitations  on  a 


family's  opportunity  to  select  among 

available  imits  in  that  jurisdiction  are 

appropriate  to  achieve  desegregation 

goals  in  accordance  with  obUgations 

generated  by  a  court  order  or  consent 

decree. 

•        •        *        •        • 

(f)  Freedom  of  choice.  The  HA  may 
not  directly  or  indirectly  reduce  the 
family's  opportimity  to  select  among 
available  units  except  as  provided  in 
paragraph  (a)  of  this  section,  or 
elsewhere  in  this  part  982  (e.g. 
prohibition  on  use  of  ineligible  housing, 
housing  not  meeting  HQS,  or  housing 
for  which  the  contract  rent  (certificate 
program)  or  rent  to  owner  (voucher 
program)  exceeds  a  reasonable  i«nt]. 

Dated;  August  6,  1996. 

\'.  n  n.ji-i  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

[FR  Doc.  96-20533  Filed  8-12-96;  8:45  am] 
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Department  of 
Education 

Notice  of  Waivers  Granted  by  the  US 
Secretary  of  Education  Under  the  General 
Waiver  Authority,  the  Title  i 
Desegregation  Waiver  Authority,  and  the 
Maintenance  of  Effort  Waiver  Authority  sn 
the  Elementary  and  Secondary  Education 
Act  and  of  States  Selected  for 
Participation  m  the  Education  flexibility 
Partnership  Demonstration  Program  (Ed- 
Flex)  Under  the  Goals  2000:   Educate 
America  Act;  Notice 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Waivers  Granted  by  the  US. 
Secretary  of  Education  Under  the 
General  Waiver  Authority,  the  Title  I 
Desegregation  Waiver  Authority,  and 
the  Maintenance  of  Effort  Waiver 
Authority  in  the  Elementary  and 
Secondary  Education  Act  and  of  States 
Selected  for  Participation  in  the 
Education  Flexibility  Partnership 
Demonstration  Program  (Ed-Flex) 
Under  the  Goals  2000:  Educate 
America  Act 

SUMMARY:  Three  inaior  education  laws, 
the  Improving  America's  Schools  Act 
iPub.  L  103-382)  (which  reauthorized 
the  Elemeutdr\  drui  S«condary 
Education  Act'(ESEA)).  the  Goals  2000: 
Educate  America  Act  (Pub.  L.  103-227) 
(Goals  2000),  and  the  School-to-Work 
Opportunities  Act  (Pub.  L.  103-239) 
provide  States,  school  districts,  and 
schools  with  expanded  opportunities  to 
use  Federal  education  funds  in  order  to 
improve  school  effectiveness  and 
academic  achievement  These  acts  allow 
the  Secretary  of  Education  to  grant 
waivers  of  certain  requirements  of 
Federal  education  programs  in  cases 
where  a  waiver  will  likely  contribute  to 
improved  teachmg  and  learning. 

.As  of  lune  30,  1996,  116  waiver 
requests  had  been  approved  by  the  U.S. 
Department  of  Eduration  (Department) 
under  the  waiver  aulhonties  identified 
above.  This  notice  identifies  the  31 
waiver  requests  approved  by  the 
Department  from  lanuary  1,  1996 
through  June  30,  1996  The  notice  also 
identifies  the  three  States  selected  for 
participation  in  the  Education 
Flexibility  Partnership  Demonstration 
Froeram  (Ed-Flex)  of  Goals  2000. 

Tnis  notice  includes,  among  others, 
waivers  regarding  provisions  governing 
the  statutory  poverty  threshold  for 
implementing  schooiwide  programs 
under  Title  1  of  the  ESEA,  the 
proportion  of  funds  devoted  to 
professional  development  in 
mathematics  and  science  and  other  core 
subject  areas  under  Title  D  of  the  ESEA, 
and  the  consolidation  of  funds  under 
Title  XIV  of  the  ESEA.  The 
Department  s  Waiver  Guidance,  which 
provides  examples  of  waivers,  explains 
the  waiver  authorities  in  detail,  and 
discusses  how  to  apply  for  a  waiver,  is 
available  from  the  Department  at  (202) 
4m-:'80! 

APPUCATTON  APPROVALS:  From  January  1, 
1996  through  June  30, 1996.  the 
Secretary  approved  31  appHcations  for 
waivers  and  three  appUcations  for  the 
Education  FlexibiUty  Partnership 
Demonstration  Program  (Ed-Flex).  Each 
waiver  application  is  reviewed  and 


evaluated  based  on  its  individual  merits 
in  accordance  with  the  statutory  criteria. 

(A)  Waivers  Approved  Under  the 
General  Waiver  Authority  in  Section 
14401  of  the  ESEA 

(1)  Name  of  Applicant:  Vermont 

Department  of  Education, 

Montpeher,  VT. 
Requirement  Waived:  Section  2206(b) 

of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  January  19,  1996. 

(2)  Name  of  Applicant:  South  Whittier 

School  District,  Whittier,  CA. 
Requirement  Waived:  Section 

1113(a)(3)(B)  of  the  ESEA. 
Duration  of  Waiver  One  year. 
Date  Gnnted:  January  31, 1996. 

(3)  Name  of  Apphcant:  Consolidated 

High  School  District,  No.  230, 

Orland  Park.  IL. 
Requirements  Waived:  Sections 

1113(a)(2)fB)  and  1113(c)(2)  of  the 

ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  February  1.  1996. 

(4)  Name  of  Applicant:  Mount  Pleasant 

Area  School  District.  Mount 

Pleasant,  P.-\. 
Requirement  Waived:  Section 

1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver  Three  years 
Date  Granted:  February  8.  1996 

(5)  Name  of  Applicant  Preble  Shawnee 

Local  Schools,  Camden,  OH 
Requirements  Waived:  Sections 

1113(a)(2)(B)  and  1 1 13(c)(2j  of  the 

ESEA. 
IXiration  of  Waiver:  One  year 
Date  Granted:  February  8^  1996 

(6)  Name  of  Apphcant:  Minnesota 

Department  of  Children,  Families, 
and  Learning,  St.  Paul.  MN. 

Requirements  Waived:  Sections  7302 
and  7134(c)  of  the  ESEA. 

Duration  of  Waiver:  Three  Years. 

Date  Granted:  February  16, 1996. 

(7)  Name  of  Apphcant:  Wyoming 

Departinent  of  Education, 

Cheyenne,  WY. 
Requirement  Waived:  Section  2206(b) 

of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  February  27,  1996. 

(8)  Name  of  Apphcant:  Indian  Springs 

School  District,  No.  109,  Justice,  IL. 
Requirements  Waived:  Sections 

1113(a)(2)(B)  and  1113(c)(2)  of  the 

ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  March  10, 1996. 

(9)  Name  of  Apphcant:  Cahokia  Unit 

School  District,  No.  187, 

Springfield,  IL. 
Requirement  Waived:  Section 

1113(c)(1)  of  the  ESEA. 
Duration  of  Waiver:  Two  years. 
Date  Granted:  March  15. 1996. 


(10)  Name  of  Applicant  Lampeter 
Strasburg  School  District.  Lampeter, 
PA. 

Requirement  Waived:  Section 

1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  One  vear. 
Date  Granted:  March  18.  1996. 

(11)  Name  of  Applicant:  Texas 
Education  .Agency.  Austin,  TX. 

Requirements  Waived:  Sections 
1112(a)(1)  and  14305  of  the  ESEA 
with  respect  to  requirements 
regarding  State  review  of  changes  to 
LEA  Title  I  plans  and  consolidated 
local  plans. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  March  22,  1996. 

(12)  Name  of  Applicant:  Delavan-Darien 
School  District,  Deiavan  WI 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(1)  of  the 
ESEA. 

Ehu^tion  of  Waiver:  One  year. 

Date  Granted:  March  27.  1996 

(13)  Name  of  Applicant:  New  Jersey 
Department  of  Education.  Trenton, 
N). 

Requirement  Waived:  Section  2209(b) 

oftheESEL^ 
E>uration  of  Waiver:  Three  years. 
Date  Granted:  April  18,  1996. 

(14)  Name  of  Applicant:  Skokie  School 
District,  No.  68,  Skokie,  IL. 

Requirement  Waived:  Section 

1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  April  19,  1996. 

(15)  Name  of  Applicant:  Lower 
Kuskokwim  School  District,  Bethel, 
AK. 

Requirement  Waived:  Section 

1113(a)(31(B)oftheESEA. 
Duration  of  Waiver  Three  years. 
Date  Granted:  April  26,  1996. 

(16)  Name  of  Applicant:  Puerto  Rico 
Department  of  Education.  San  juan, 
PR. 

Requirements  Waived:  Sections  2207 

and  2210(b)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  .'\pril  26,  1996. 

(17)  Name  of  Applicant:  CaUfomia 
Department  of  Education, 
Sacramento,  CA. 

Requirement  Waived:  Section 

14201(a)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  May  2,  1996. 

(18)  Name  of  Applicant:  White  Plains 
Public  Schools,  White  Plains,  NY. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  May  3,  1996. 

(19)  Name  of  Apphcant:  Christian 
Coimty  Public  Schools, 
Hopkinsville,  KY. 

Requirement  Waived:  Section 
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1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  May  4. 1996. 

(20)  Name  of  Applicant:  Clinton 
Community  School  District,  No.  15, 
Clinton.  IL. 

Requirement  Waived;  Section 

1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver;  One  year. 
Date  Granted:  May  16, 1996. 

(21)  Name  of  Applicant:  Kentucky 
Department  of  Education,  Frankfort, 
KY. 

Requirements  Waived:  Sections 
1116(c)(1)(C)  and  1116(d)(3)(A)(u) 
of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  May  17, 1996. 

(22)  Name  of  Applicant:  Missouri 
Department  of  Elementary  and 
Secondary  Education,  Jefferson 
City,  MO. 

Requirement  Waived:  Section  2206(b) 

of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  May  23,  1996. 

(23)  Name  of  Applicant:  Beach  Public 
School  District,  Beach,  ND. 

Requirement  Waived:  Section 

1114(a)(1)(B)  of  the  ESEA. 
Duration:  Three  years. 
Date  Granted:  June  10, 1996. 

(24)  Name  of  Applicant:  Montgomery 
County  Schools,  Troy,  NC. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA.  •  . 
DiuBtion  of  Waiver:  Three  years. 
Date  Granted:  June  10, 1996. 

(B)  Waivers  Approved  Under  the 
Desegregation  Waiver  Authority  in 
Section  1 1 1 3(a)(7)  of  the  ESEA 

(1)  Name  of  Applicant:  Amherst  County 
Schools,  Amherst,  VA. 
Requirements  Waived:  Sections 


1113(c)(1)  and  1113(c)(2)  of  the 

ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  March  26, 1996. 

(2)  Name  of  Applicant:  Alton 

Community  Unit  School  District, 

No.  11,  Alton,  IL. 
Requirements  Waived:  Sections 

1113(a)(2)(B),  1113(c)(1),  and 

1113(c)(2)  of  the  ESEA. 
Diu-ation  of  Waiver:  One  year. 
Date  Granted:  April  26,  1996. 

(3)  Name  of  Applicant:  Pulaski  Coimty 

Special  School  District,  Little  Rode, 

AR. 
Requirement  waived:  Section 

1113(a)(2)(B)  of  the  ESEA. 
Dtuation  of  the  waiver:  Three  years. 
Date  granted:  May  23, 1996. 

(C)  Waivers  Approved  Under  the 
Maintenance  of  Effort  Waiver  Authority 
in  Section  14501(c)  of  the  ESEA 

(1)  Name  of  Applicant:  Butner  Public 

Schools,  Cromwell,  OK. 
Requirements  Waived:  Sections 

1120A(a)  and  14501(a)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  February  3,  1996. 

(2)  Name  of  Applicant:  Gosnell  School 

District,  No.  6,  Gosnell,  AR. 
Requirements  Waived:  Sections 

1120A(a)  and  14501(a)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  February  3, 1996. 

(3)  Name  of  Apphcant:  Midland  School 

District,  Midland,  PA. 
Requirement  Waived^ Section 

14501(a)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  February  29,  1996. 

(4)  Name  of  Applicant:  Union 

Independent  School  District, 
Brovmfield,  TX. 
Requirements  Waived:  Sections 


1120A{a)  and  14501(a)  of  the  ESEA. 
Dxiration  of  Waiver:  One  year. 
Date  Granted:  March  1, 1996. 

(D)  States  Designated  Ed-Flex  States 
Under  the  Education  Flexibility 
Partnership  Demonstration  Program  in 
Section  311(e)  of  the  Goals  2000: 
Educate  America  Act 

(1)  Name  of  Applicant:  Texas. 
Diu^tion  of  Ed-Flex  Authority:  Five 

years. 
Date  Granted:  January  26, 1996. 

(2)  Name  of  Applicant:  Vermont. 
D\iration  of  Ed-Flex  Authority:  Five 

years. 
Date  Granted :  March  1 3 , 1 996 . 

(3)  Name  of  Applicant:  Maryland. 
Duration  of  Ed-Flex  Authority:  Five 

years. 
Date  Granted:  May  8,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Collette  Roney  on  the  Department's 
Waiver  Assistance  Line,  (202)  401-7801. 
Copies  of  the  Department's  Waiver 
Guidance  are  also  available  at  this 
number.  The  guidance  and  other 
information  on  flexibility  is  available  at 
the  Department  of  Education's  World 
Wide  Web  site  at  http://www.ed.gov/ 
flexibility. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Dated:  August  2,  1996. 
Marshall  S.  Smith, 
Under  Secretary. 
[PR  Doc.  9&-20544  Filed  8-12-96;  8:45  am] 
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at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Dp--?--^ 
telephone  number  is:  301-713-6905 
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EO  13013) 41483 
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5  CFR 
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841 .........41714 
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Ch.  LXVI 40505 

Si'.     / -.0 

7  CFR 
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„.40293 

«....40293 

563 

40293 

701 

931 

41312 

4031 1 

Proposed  Rules: 
357 

40756 

613 

42091 

614 

42091 

615 _.... 

618 

619 

620 

„ 42901 

42901 

42901 

42901 

626 

42901 

703 

41750 

704. ._ 

934 „ 

41750 

41535 

935 

40364 

13  CFR 

107... 

41496 

14  CFR 

25 

41949 

6  3P 
217. 


..41684 


39 40313,  4051 1 ,  41951 , 

41953,41955.41957 

71 40147,  40315,  40316, 
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„.....42129 

3500 

„....41944 

25  CFR 

Proposed  Rules: 
214 

„ 41365 

26  CFR 

1 

40993 

31 

602 

40993 

40993 

27  CFR 

252 

41500 

290 

: 41500 

Propo— d  RuIm: 
4 

40568 

5 ■ 

4C56S 

7 

40568 

19 „ 

4nsf» 

20...„ 40568 

22...„ .40568 

24 40568 

25 40568 

27 .._ 40568 

70 40568 

250 

_.....40668 

251 

4nfififi 

28  CST 

29 .40723 

90 40727 

29  CPn                 .      ". 

4 40714 

40714 

1926 

41738 

2510 

1 ^ 

41220 

40366 

40366 

102 

40369 

30  CFR 

203 

40734 

735 

40155 

937 „.„. 

40156 

950 

40735 

Prooossd  Rules: 
25.               

41541 

936 

40369 

31  CFR 

?11             

41739 

344 

„ 40764 

32  CFR 

i'ropo.seo  Rules: 
202 

40764 

33  CCR 

.-^ 40513.42505.41506 

1 10 40993 

117 .40515 

154 .- 41452 

156 

41452 

157 

„41684 

165 

..40515.40994 

Proposed  Rules: 
165 

40587 

Ji _ , 

40996 

21'  415070 

Proposes  ^jjies 

7 41058 

242 41060 

37  CFR 

101 40997 

102 _ 40997 

501 „ 40997 

38  CFR 

'■'"oposect  -^ines 

1.... 40589 


17 , 

..41108 

40  CFR 

3 „ 

5 

30 , 

..40500 
..41330 
..41959 

51 

..40940 

,41838 

52 

81 

85 

.40516. 
41338, 

41331. 
,41342 

..40516 

4ia\'S. 
.41838 
,41342 
..40940 

122 

..41698 

180 

...40337.  40338 

,40340 

261 

..40519 

271 , 

272 



..40520 

.  41345 

..41345 

282 

..41507 

300 

..40523 

i^roposed  Pules 
52 40591, 

59 

64 

70 

40692. 

4"37", 
J '372 
..40161 
..41991 
..41991 

71 

..41991 

81 

153 

...41371 

. 41759 

4^764 
..41764 

159 

..41764 

260 

..41 1 1 1 

261 

•••••••••>.. 

..41111 

262.„ 

264 „. 

268 



..41111 
..41111 
..41111 

269 

..41111 

271 

..41 1 1 1 

281 

300 

41    CFR 

50-201 .. 



..40592 
..40371 

...40714 

50-206.. 

...40714 

101-11.. 

..41000 

101-35.. 

..41003 

101-43.. 

..41352 

101-46.. 

...41352 

201-23.. 

..40708 

201-24.. 
Ch.  301 . 



..40708 
...40524 

42  CFR 
406 

...40343 

407 

...40343 

408 

...40343 

416 

...40343 

43  CFR 

4 

...40347 

12 

...40525 

Proposed  Rules: 

3600 

...40373 

3610 

...40373 

3620 

4(»73 

44  CFR 

64 

40525 

65 

40527 

Prr>DOS«HJ  ^uies: 

45  CFR 

1610 

40595 

41960 

1617 

..„ 41963 

^K\? 

1633 

. 41964 

41965 

46  CFR 

1  - 

41684 

36 

„ 41684 

70 

108 

40281 

40281 

133 „ 

: 40281 

168 

40281 

199 

40281 

572 

40530 

Proposed  Rules: 
10 , 

41208 

15.. _.., 

47  CFR 

1 40155. 

2 

41208 

41006.41966 
41006 

15 _ 

41006 

20 _ _. 

24 

63 

40348 

41006 

40531 

73 40156, 

90 

97 

.  40746.  41019 

40747 

4-006 

Proposed  Rules: 
20 

40374 

^Jfc  « (••■■■••••■•■■•••••■■•I 
V^*  ■■>•••■••>•■•■  ■*•■■■■■< 

73 40774, 

48  CFR 

Ch.  1 

40772 

..40161,41208 
..40161.41208 

,  40775  41-'-' 4 

..41466.  41477 

2 

41467 

5 

7 

„ 41467 

..„ 41467 

8 

9 

12 

41467 

..41467,  41472 
41467 

1 W ••■■••••••••••■■•••*••• 

16 

..._ 41467 

41467 

17 

41467 

19 

41467 

22 

23 „.. 

25..„ „ 

.._ 41467 

41473 

41475 

31 

41476 

32 

33 

34 

41467 

41467 

41467 

37  •••—••.»>»••«•»••■ 

38 

39. 

45 

41467 

41467 

41467 

41467 

46....'... 

41467 

51 

41467 

52 

53 

..41467,  41473 
41467 

901 

41702 

905 

41702 

906 

908 

41702 

41702 

Fedfrai  Register  /  Vol.  61.  No.  157  /  Tu«<^d"v   August  13,  1996  /  Reader  Aids 


111 


909 41684 

915 -....41702 

916 ^.41702 

917 41702 

922 41702 

928 41702 

932 41702 

933 41702 

935 41702 

936 41702 

942 41702 

945.... 41702 

952 41702 

971 41 702 

1 801 40533 

1802 40533 

1803 40533 

1804 40533 

1805 40533 


1806 40533 

1852 40533 

Proposed  Rules: 

1 41212 

4 41212,41214 

5 ; 41212 

7 40284 

12 41214 

14 41212 

15 40284,41214 

16 40284.  41214 

25 41214 
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REMINDERS 

Ti-e  ■♦em  :r  ;nis  list  were 
editoraiiy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  iet  has  no  legal 
signtficance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Natural  Resources 
Conservation  Service 

Weiiton  Mo^iawH  irngation 
improvement  program;  CFR 
Part  removec!:  published  8- 
13-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  ano  nazardous 
substances  contingency 
Diarh- 

National  prionties  list 
update;  published  8-13- 
96 

LEGAL  SERVICES 
CORPORATION 

Class  actions,  funding 

restrictions;  published  &-13- 

96 
Eviction  proceedings  of 

persor\s  engaged  in  illicit 

drug  activity    restnction  on 

representation  funding; 

published  8-13-96 
Redistrtcting;  funding 

restTKTions,  put)*isned  &-13- 

96 
Use  of  funds  fron    sources 

other  tfian  Corporation; 

published  8-^3  96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules 
Rockv  Mountain  Natiof^ai 

ParV,  CO;  speciai  ftigrt 

ruies  in  vianitv    pul^lisried 

5-'5-96 
Airworthiness  Oirectives: 
Boeing.  put)(ished  7-9-96 
McDonnell  Douglas; 

pubiished  7-9-96 

Pratt  4  Whitney;  putjiished 
■'•22-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Tratllc 
Safety  Administration 
Insurer  reporting  ^equirerr^ents: 
Insurers  required  to  file 

reports   iist.  published  8- 

1.3-96 


TREASUR>'  OEPARTMENT 
intemai  Revenue  Service 
Income  taxes: 
Det3t  instruments  with 

original  issue  discount; 

anti-abuse  rule;  published 

6-14-96 

COMME^rrS  DUE  NEXT 

WEEK 

AQRiCULTURE 
DEPARTMENT 

Agricultural  Marketing 

Service 

Miii<  rnariceting  orders: 

Carolina  et  al.;  comments 
due  by  8-19-96;  published 
7-18-96 
Nectannes  and  peaches 

grown  in  California; 

comments  due  by  8-21-96; 

published  7-22-96 
Oranges  and  grapefruit  grown 

in  Texas;  comments  due  tiy 

8-21-96;  published  7-22-96 

Oranges,  grapefruit 
tjingerines,  arxj  tangeios 
grown  in  Florida;  comments 
due  by  8-23-96;  put)lished 
7-24-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Hawaiian  and  territoriai 
quarantine  notices: 
Papaya,  caramtwla,  and 
Htchi;  comments  due  by 
8-22-96;  published  7-23- 
96 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  l)y  8-19- 
96;  published  6-19-96 

AGRICULTURE 
DEPARTMENT 

Pood  ana  Consumer  Service 
Child  nutntion  programs: 
National  school  lurKh, 
sctxjol  breakfast,  ctvld 
and  adult  care  food,  and 
sunvner  food  sendee 
programs- 
Meat  alternates; 
comments  due  t)y  8-19- 
96:  published  7-5-96 

COMMERCE  DEPARTMENT 

interpationai  '"'■ade 
Aamimstratior 

Watcties  duty  exemptk>n 

program: 

Duty-exemption  entitlement 
aHocabons  in  Virgin 
Islands,  Guam,  Amehcan 
Samoa,  and  Northern 
Mariana  Islarxls; 
comments  due  by  8-21- 
96;  publshed  7-22-96 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Internationa!  Code  oJ  Conduct 

for  Responsible  f^ishenes 

impiementation  plan. 

availaMity;  comments  due 

by  &-23-3fj;  published  7-25- 

96 

DEFENSE  DEPARTMENT 
Army  Department 

Environmer.tai  analysis  of 
army  actions;  comments 
due  by  8-21-96;  published 
7-22-96 

DEFENSE  DEPARTMENT 
Acquisition  reguiauons 

U.S.  European  Command 

(EUCOM)  supplement; 

comments  due  by  8-19- 

96;  published  6-20-96 

Federal  Acquisitk>n  Regulation 

(FAR): 

Commercial  items  contracts 
and  sutx;ontracts:  cost 
accounting  standards 
exemption,  comments  due 
by  8-20-96,  published  5- 
21-96 

Contracts,  fixed-priced; 
perfornTance  incentives; 
comments  due  by  8-19- 
96;  published  6-20-96 

Costs  related  to  iegalother 
proceedings;  comments 
due  by  8-19-96;  published 
6-20-96 

Drug-free  wor1<place: 
certification  requirements; 
comments  due  by  8-19- 
96;  put)lished  6-20-96 

Foreign  selling  costs, 
comments  due  by  8-19- 
96;  pubtisned  6-20-96 

Histoncaily  black  colleges 
and  universities/ minorrty 
institutions;  collection  of 
award  data,  comments 
due  by  8-19-96,  pubiished 
6-20-96 

Independent  research  ana 
deveicpment/bid  and 
proposal  in  cooperative 
arrar^ements,  comments 
due  by  8-19-96;  published 
6-20-96 

Irrevocable  letters  of  credit 
and  alternatives  to  Miller 
Act  bonds,  comments  due 
by  8-19-96;  published  6- 
20-96 

North  American  Free  Trade 
Agreenient  Implementation 
Act.  .mpiementation; 
comments  due  by  8-19- 
96,  putilished  5-20-96 

Preaward  debnefings; 
comments  due  by  8-23- 
96;  putHished  6-24-96 

ENERGY  OEPARTMENT 
Acquisition  regulations; 


Management  and  operating 
contracts- 
Contract  reform  initative; 
implementation; 
comments  due  by  8-23- 
96;  pubiished  5-24-96 
Contract  re'orm  miCative, 
implementation; 
comments  due  by  8-23- 
96;  published  5-24-96 

Pertomiance-- cased 
management 
contracting,  fines, 
pena''ies,  etc.; 
conrrients  due  by  8-23- 
96;  published  ^-25-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  standards: 
Irxjustrial  Combustion 
Coordinated  Rulemaking 
Advisory  Committee- 
Establishment;  comments 
due  by  8-20-95; 
published  6-2 1 -96 
Air  programs: 
Stratospheric  ozone 
protection- 

Fire  extinguishers 
containing  fiydrochloro- 
ftuorocartX)ns  (HCFCs); 
ban  reconsideration; 
comments  due  by  8-19- 
96.  pubiished  7-' 8-96 
Air  quality  imptementation 
plans,  approval  and 
promulgation;  various 
States:" 

California;  comments  due  by 
8-19-96;  published  7-i8- 
96 
Louisiana;  comments  due  t>y 
8-21-96;  published  7-22- 
96 
Oregon;  comments  due  by 
8-19-96.  pubiished  7-18- 
96 
Tennessee,  comments  due 
•      by  8-19-96;  published  7- 
•'8-96 
Washington;  comments  due 
by  8-22-96;  published  7- 
23-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrxxjities: 
Avermectin  B''  and  its  detta- 
8,9-isomer;  comments  due 
by  8-23-96.  published  7- 
24-96 
N-acyi  sarcosines  and 
sodium  rvacyt 
sarcosinates,  comments 
due  by  8-23-96;  published 
7-24-96 

Polybutene;  comments  due 
by  8-23-96;  published  7- 
24-96 

Vinyl  alcohol-vinyl  acetate 

copolymer,  t)enzaldehyde- 
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o-sodium  sulfonate 
condensate;  comments 
due  by  8-19-96;  puDiished 
7-18-96 
Solid  wastes 

Hazardous  waste 
combustors.  etc  . 
maximum  achievable 
control  technologies 
performance  standards; 
comments  due  by  8-19- 
96,  Dubiished  5-30-96 
Supertunc  program: 

National  oil  and  hazardous 
substances  contingency 

piarv- 

National  pnonties  list 
update;  comments  due 
by  8-21-96;  published 
7-22-96 

National  pnonties  list 
update,  comments  due 
D>  &-21-96;  published 
7-22-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 
assignments 

Texas;  comments  due  by  8- 
ig-gs.  published  7-3-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Deposit  insurances  rules; 
simplification;  comments  due 
by  8-20-96;  published  6-22- 
96 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Commercial  items  contracts 

and  subcontracts;  cost 
accounting  standards 
exemption:  comments  due 
by  8-20-96;  publishea  6- 
21-96 

Contracts,  fixed-priced: 
performance  incentives; 
comments  due  by  8-19- 
96;  published  6-20-96 

Costs  related  to  legai  othe' 
proceedings,  comments 
due  by  8-19-96:  published 
6-20-96 

Drug-free  workplace; 
certification  requirements; 
comments  due  by  8-19- 
96;  published  6-20-96 

Foreign  selling  costs; 
comments  due  by  8-19- 
96:  published  6-20-96 

Histoncaiiy  biacK  colleges 
and  universities.'minonty 
institutions:  collection  of 
award  data,  comments 
due  by  8- 1 9-96,  put)lished 
6-20-96 

Independent  research  and 
development/bid  and 
proposal  in  cooperative 


arrangements;  comments 
due  by  8-19-96;  published 
^20-96 
Irrevocable  letters  of  credit 
and  alternatives  to  Miller 
Act  bonds,  comments  due 
by  8-19-96;  published  6- 
20-96 
North  Amencan  Pree  Trade 
Agreement  implementation 
Act;  implementation; 
comments  due  by  8-19- 
96:  Dubhsnec  6-20-96 
P'eawarc  oeone'^ngs; 
comments  due  by  8-23- 
96;  published  6-24-96 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Medical  devices: 
Latex  condoms:  expiration 
date,  labeling 
requirements;  comments 
due  bv  8-22-96;  published 
5-24-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  and  M€?dicaid: 
Provider  appeals;  technical 
amendments;  comments 
due  by  8-23-96;  pHJblished 
6-24-96 

INTERIOR  DEPARTMENT 

vVatcnes  duty  exemption 
program: 

Duty-exemption  entitlement 
allocations  in  Virgin 
Islands,  Guam,  American 
Samoa,  and  Northern 
Mariana  Islands; 
comments  due  by  8-21- 
96;  published  7-22-96 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Natural  Resources  Conservation 
Service 

7CFR  Parts  620  and  1467 

PIN  0578-AA16 

Wetlands  Reserve  Program 

AGENCY:  Commodity  Credit  Corporation. 

Natural  Resources  Conservation  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  and  the  Natural 
Resources  Conservation  Service  (NRCS) 
are  issuing  its  final  rule  for  the 
Wetlands  Reserve  Program.  This  rule 
adopts  as  final  the  interim  rule  for  the 
Wetlands  Reserve  Program  published  on 
June  1,  1995,  responds  to  comments 
received  from  the  public  during  the 
comment  period,  and  incorporates 
specific  changes  required  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996.  The  final  rule  will  provide 
the  process  by  which  the  Wetlands 
Reserve  Program  is  administered  by  the 
NRCS. 

EFFECTIVE  DATE:  August  14. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Misso,  (20..    "_    -  3534. 

SUPPLEMENTARY  INFORMATION; 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  this  final 
rule  is  significant  and  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  Pursuant 
to  §  6(a)(3)  of  Executive  Order  12866, 
CCC  and  NRCS  prepared  a  cost-benefit 
assessment  of  the  potential  impact  of 
the  program.  The  assessment  concluded 
that  several  mechanisms  at  the  State  and 
National  level  of  the  agency  are  in  place 
to  ensure  environmental  benefits  are 


maximized  for  each  Federal  dollar  spent 
in  the  WRP.  These  mechanisms  include 
a  comprehensive  prioritization  and 
ranking  procedure  for  each  site  offered 
for  enrollment  in  the  program  and  the 
requirement  for  locally-determined 
easement  payment  caps  based  on  the 
agricultural  land  value.  These 
mechanisms  are  developed  and 
implemented  on  a  state-by-state  basis, 
with  guidance  and  coordination  fi-om 
the  National  level  of  the  agency,  to 
ensiu-e  that  regional  and  geophysical 
variations  are  addressed.  The  WRP  costs 
data  indicate  that  the  procedures  in 
place  are  promoting  cost-effectiveness. 
Copies  of  the  cost-benefit  assessment  are 
available  upon  request  from  Robert 
Misso,  Program  Manager,  Watersheds 
and  Wetlands  Division,  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890,  Washington,  DC  20250. 

Regulatory  Flexibility  Act  . 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  to  this  rule  because  neither 
the  CCC  or  NRCS  are  required  by  5 
U.S.C.  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Environmental  Evaiuatuin 

It  has  been  determined  through  an 
environmental  review  that  this  action  is 
a  modification  of  the  existing  WRP  and 
is  covered  under  the  NRCS  1990 
Environmental  Assessment  entitled, 
"Wetlands  Reserve  Program — 
Environmental  Assessment:  Wetlands 
Reserve  Provision  of  the  Conservation 
Program  Improvements  Act  of  1990." 
NRCS  supplemented  the  environmental 
assessment  to  evaluate  the  changes  to 
the  program  made  pursuant  to  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996.  Copies  of  the 
environmental  assessment  with 
supplement  are  available  upon  request 
&X)m:  Robert  Misso,  Program  Manager, 
Watersheds  and  Wetlands  Division, 
Natural  Resources  Conservation  Service, 
Post  Office  Box  2890,  Washington,  DC 
20250. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
because  it  involves  direct  payments  to 
individuals  and  not  to  State  and  local 
officials.  See  notice  related  to  7  CFR 


Part  3015,  Subpart  V,  published  at  48 
FR  29115  (June  24,  1983). 

Federal  Domestic  Assistance  Program 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  foimd 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are:  Wetlands  Reserve  Program — 10.072. 

Paperwork  Reduction  Act 

No  substantive  changes  have  been 
made  in  this  final  rule  which  affect  the 
recordkeeping  requirements  and 
estimated  burdens  previously  reviewed 
and  approved  under  0MB  control 
number  0578-0013. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in   ' 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  are  not 
retroactive.  Furthermore,  except  as 
provided  at  16  U.S.C.  3837a{e)(2).  the 
provisions  of  this  final  rule  preempt 
State  and  local  laws  to  the  extent  such 
laws  are  inconsistent  wixh  this  final 
rule.  Before  an  action  may  be  brought  in 
a  Federal  court  of  competent 
jurisdiction,  the  administrative  appeal 
rights  afforded  persons  at  7  CFR  Part 
614  must  be  exhausted. 

Unfunded  Marina!*"-  Rf^form  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22,  1995.  the  affects  of  this  rulemaking 
action  on  State,  local,  and  tribal 
governments,  and  the  pubfic  have  been 
assessed.  This  action  does  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local  or  tribal 
governments,  or  anyone  in  the  private 
sector,  and  therefore  a  statement  under 
section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

Discussion  of  Program 

The  NRCS  published  the  current 
regulations  for  the  Wetlands  Reserve 
Program  as  an  interim  rule  on  June  1 , 
1995  (60  FR  28511).  Enacted  on  April  4, 
1996,  the  Federal  Agricultvue 
Improvement  and  Reform  Act  (the  1996 
Act)  authorized  the  enrollment  of  non- 
easement  acres  into  the  program 
through  the  use  of  restoration  cost-share 
agreements  and  made  other  minor 
changes  to  the  focus  of  the  program. 
This  final  rule  adopts  the  procedures 
outlined  in  the  interim  rule  with  the 
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addition  of  the  few  changes 
recommended  during  public  comment 
and/or  required  by  the  1996  Act.  These 
changes  are  described  below.  Minor 
editorial  changes  have  also  been  made 
for  clarification  and  administrative 
purposes.  The  1996  Act  amended  the 
Food  Security  Act  of  1985  (the  1985 
Act),  Pub.  L.  99-198.  to  provide  that  the 
WRP  should  be  funded  by  CCC. 
.Accordingly,  this  final  rule  is  issued  by 
CCC  and  NRCS. 

Discussion  of  Comments 

The  NRCS  received  16  comments 
concerning  the  interim  rule  during  the 
60-day  public  comment  period  that 
ended  July  31, 1995.  Respondents 
included  national  wildhfe  and 
conservation  organizations,  state 
agencies,  public  utilities,  and  one  State 
farm  organization.  Two  of  the  comments 
simply  indicated  support  for  the  WRP 
and  did  not  offer  specific  suggested 
changes. 

Definitions 

NRCS  received  two  comments 
requesting  slight  modifications  to  the 
definitions  in  §  620.2  of  the  interim  rule. 
One  comment  suggested  that  the 
definition  for  "State  Technical 
Committee"  be  changed  to  allow  the 
State  Conservationist  flexibility  in 
delegating  the  chair  position  to  other 
members  of  the  committee.  Currently, 
the  State  Conservationist  may  delegate 
the  chair  position  to  other  NRCS 
personnel.  Even  so.  implementation  of 
the  WRP  at  the  state  level  remains  the 
responsibility  of  the  State 
Conservationist  and  therefore,  no 
changes  were  made  to  the  definition  of 
State  Technical  Committee.  The 
commenter  also  suggested  that  the 
definition  of  "wetland  functions  and 
values"  be  revised  from  "social  worth 
placed  upon  these  characteristics"  to 
■  the  socioeconomic  value  placed  upon 
these  characteristics."  This  change 
clarifies  the  intent  of  the  interim  rule 
and  is  adopted  in  this  final  rule. 

NRCS  also  received  a  comment  from 
a  state  forestry  agency  requesting  that 
"timber"  be  included  in  the  definition 
for  "wetland  functions  and  values." 
NRCS  did  not  adopt  this  change  because 
the  concept  is  incorporated  in  the 
current  definition  but  the  actual  term  is 
too  specific  for  a  nationwide  program 
which  eru'olls  many  different  types  of 
wetlands  with  differing  wetlands 
functions  and  values. 

Another  commenter  indicated  that  the 
definition  of  "Conservation  Districts"  be 
modified  to  reflect  better  the  mission  of 
conservation  districts.  The  NRCS  adopts 
the  suggested  language  as  an 
improvement  to  the  clarity  of  the 


definition.  Additionally,  section  620.3(f) 
is  modified  to  include  conservation 
districts  by  specific  reference  to  clarify 
that  NRCS  values  the  special 
pfurtnership  that  it  has  with 
conservation  districts  in  the  effort  to 
improve  the  Nation's  soil,  water,  and 
other  natural  resources,  and  NRCS  vsrill 
continue  to  seek  input  bom 
conservation  districts  in  the 
administration  of  its  programs. 

The  Consolidated  Farm  Service 
Agency  (CFSA)  is  now  known  as  the 
Farm  Service  Agency  (FSA).  The  rule  is 
amended  to  reflect  this  name  change. 

Utility  Easements 

NRCS  received  two  comments  from 
utility  companies,  both  of  which 
expressed  concern  about  how  NRCS 
would  approach  the  overlapping  of  a 
WRP  easement  with  a  utility  easement. 
Utility  easements  are  addressed  during 
the  title  clearance  process.  During  that 
process,  the  NRCS  must  determine 
whether:  (1)  NRCS  can  obtain  a 
subordination  agreement  from  the 
utility  easement  holder;  (2)  the  exercise 
of  the  utility  easement  holder's  rights 
would  be  consistent  with  the  purposes 
of  the  WRP  easement;  or,  (3)  the 
exercise  of  the  utility  easement  holder's 
rights  would  undermine  the  piuposes 
for  which  the  WRP  easement  would  be 
estabUshed.  If  the  NRCS  is  unable  to 
obtain  a  subordination  agreement  from 
the  utility  easement  holder  and  the 
exercise  of  that  easement  holder's  rights 
would  undermine  the  WRP  easement, 
then  the  NRCS  will  not  purchase  a  WRP 
easement  on  that  property.  One  of  these 
commenters  also  expressed  support  for 
the  preference  given  permanent 
easements  by  the  interim  rule. 

Water  Quality 

One  utility  company  commenter 
requested  that  the  impact  on  drinking 
water  sources  be  a  ranking  factor  for 
giving  priority  to  purchasing  a 
particular  easement.  One  of  the 
conservation  organizations  also  urged 
that  easements  that  provided  water 
quality  fimctions  receive  priority 
treatment.  Because  water  quality  is  one 
of  the  wetlfmd  functions  for  which  the 
easement  is  being  estabUshed,  the  NRCS 
considers  in  its  ranking  process,  directly 
or  indirectly,  the  impact  an  easement 
would  have  on  drinking  water  sources. 
Currently,  each  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  will  determine  the  weight 
that  water  quality  in  general,  and  impact 
on  drinking  water  specifically,  should 
receive  in  the  ranking  process.  In  the 
futiu^,  NRCS  along  with  other  agencies 
with  wetland  responsibilities  will  use  a 
system  (Hydrogeomorphic  Modeling 


(HGM))  to  evaluate  wetland  functions 
and  values  more  objectively.  NRCS  will 
be  better  able  to  rank  wetland  sites  for 
WRP  that  differ,  tlius  providing  for  more 
consistency  within  and  between  States. 

Compatible  Uses 

NRCS  received  four  letters  from  State 
forestry  organizations  and  one  letter 
from  a  State  farm  organization  which 
expressed  opposition  to  language  placed 
in  the  preamble  to  the  WRP  interim  rule 
regarding  compatible  economic  uses  of 
the  easement  area  as  it  related  to  forest 
management  activities.  NRCS  also 
received  a  comment,  however,  frt)m  a 
conservation  organization  which 
supported  the  language  used  in  the 
preamble,  suggesting  that  some 
management  approaches  may  not  be 
consistent  with  the  long-term  protection 
of  wetland  resources. 

According  to  the  WRP  authorizing 
language  at  16  U.S.C.  3837a(d), 
compatible  economic  uses,  including 
forest  management,  are  permitted  if 
consistent  with  the  long-term  protection 
and  enhancement  of  the  wetlands 
resources  for  which  the  easement  was 
established.  In  the  preamble,  NRCS 
simply  indicated  that  harvesting 
methods  which  are  not  consistent  with 
the  long-term  protection  and 
enhancement  of  wetland  functions  and 
values  on  a  particular  easement  area 
will  not  be  considered  a  compatible  use. 
Upon  request  by  a  landowner,  the  NRCS 
will  evaluate  the  particular  site  on  an 
easement  area  and  will  make  a 
determination  of  what  silvicultural 
approach,  timing,  intensity,  and 
duration  may  be  considered  compatible 
with  the  wetland  functions  and  values. 

The  document  granting  permission  for 
forest  management  activities,  or  any 
other  request  for  a  compatible  use, 
specifies  the  amount,  method,  timing, 
intensity,  and  duration  of  the  use  being 
granted.  The  NRCS,  however,  reserves 
its  ability  to  modify  a  particular  use 
should  easement  area  conditions 
change  The  management  plan  for  an 
easement  area  is  a  "living  document" 
and  may  be  updated  with  additional 
compatible  use  requests  as  they  are 
received  from  a  landowner  over  time. 

For  example,  the  wetland  functions 
and  values  that  are  established  by  the 
WRP  restoration  efforts  are  not  available 
for  mitigation  purposes.  However,  at  a 
later  date,  the  landowner  may  request 
permission  from  the  NRCS  to  enhance 
further  the  functions  and  values 
established  by  the  WRP  restoration 
effort.  If  the  NRCS  determines  that  the 
enhancement  action  is  a  compatible  use 
and  is  clearly  beyond  the  scope  of 
restoration  actions  that  would  be 
feasible  under  any  subsequent  WRP 
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restoration  efforts,  the  additional 
increment  of  functions  and  values 
which  directly  result  from  the 
landowner's  approved  enhancement 
action  may  be  available  to  meet 
mitigation  requirements  under  other 
federal,  state,  or  local  law. 

No  matter  the  use,  the  test  remains: 
"Is  a  particular  proposed  use  consistent 
with  the  long-term  protection  and 
enhancement  of  the  wetlands  resources 
for  which  the  easement  was  established 
and  Federal  funds  expended?"  This 
approach  is  consistent  writh  the  WRP 
statute  and  does  not  require  any  change 
to  the  WRP  r\ile. 

Non-permanent  Easements 

The  NRCS  received  four  comments  in 
which  the  commenters  expressed 
concern  that  the  interim  rule  gave  such 
priority  to  the  enrollment  of  permanent 
easements  that  the  enrollment  of  non- 
permanent  easements  would  be 
completely  excluded  from  the  program. 
One  commenter  expressed  the  concern 
that  the  priority  placed  on  permanent 
easements  overshadowed  the  other 
priority  mandated  by  statute.  In 
particular,  the  WRP  authorizing 
legislation  at  16  U.S.C.  3837c(d) 
provides  that  priority  should  be  placed 
on  acquiring  easements  based  on  the 
value  of  the  easement  for  protecting  and 
enhancing  habitat  for  migratory  birds 
and  other  wrildlife. 

Sections  620.8(b)(4)  and  (5)  of  the  rule 
require  that  the  NRCS  consider  whether 
any  permanent  easement  offer  has  the 
ecological  and  cost  characteristics 
which  warrants  acquisition  .before 
proceeding  to  acquire  a  non-permanent 
easement.  The  commenters  recognized 
that  non-permanent  easements  receive  a 
different  easement  payment  than  a 
permanent  easement,  but  either  did  not 
express  specific  opposition  to  the 
differentiated  payment  rate  or  expressed 
support  for  it.  The  1996  Act 
amendments  require,  to  the  extent 
practicable  after  October  1, 1996,  that 
NRCS  enroll  one-third  of  total  program 
acres  through  the  use  of  30-year 
easements. 

In  response  to  the  comments  received 
and  explicit  direction  from  statute, 
NRCS  has  removed  §§  620.8(b)(4)  and 
(5)  and  thus  eUminated  these  particular 
constraints  upon  the  enrollment  of  non- 
permanent  easements.  The  1996 
amendments  also  provided  that  the 
restoration  cost-share  rate  for  a  30-year 
easement  should  be  from  50  to  75 
percent.  The  interim  rule  provided  that 
the  easement  payment  rate  for  a  non- 
permanent  easement  should  parallel  the 
restoration  cost-share  rate.  Therefore, 
§  620.8(b)(3)  has  been  amended  to 
indicate  that  the  easement  payment  for 


a  30-year  easement  shall  be  between  50 
percent  and  75  percent  of  that  which 
would  have  been  paid  for  a  permanent 
easement. 

One  commenter  noted  that  the 
$50,000  annual  easement  payment 
limitation  discriminated  unduly  against 
the  acquisition  of  less  than  permanent 
easements.  The  interim  final  rule  had 
established  the  $50,000  aimual 
easement  payment  cap  for  all  non- 
permanent  easement  acquisitions. 
However,  by  statute,  the  $50,000  annual 
easement  payment  limitation  for  non- 
permanent  easements  is  a  discretionary 
cap.  As  such,  the  NRCS  has  determined 
that  in  special  circimistances  involving 
projects  writh  partnership  funding  or 
participation,  a  greater  annual  easement 
payment  amount  may  be  available. 
Additionally,  the  statute  provides  that 
payments  are  exempted  frpm  the 
payment  limitation  if  the  payment  is 
received  by  a  State,  political 
subdivision,  or  agency  thereof  in 
connection  with  agreements  entered 
into  under  a  special  wetland  and 
environmental  enhancement  program 
carried  out  by  that  entity  that  has  been 
approved  by  NRCS.  The  final  rule  is 
amended  accordingly. 

Section  620.17  addresses  the 
administrative  appeal  procedures  to  be 
used  when  a  person  desires  review  of  an 
administration  determination 
concerning  eligibiUty  for  participation. 
The  interim  final  rule  for  the  National 
Appeals  Division  (NED)  Rules  of 
Procedures,  60  FR  67298  (December  29, 
1995),  amended  §  620.17  to  include 
reference  to  7  CFR  Part  780  and  7  CFR 
Part  11.  The  NAD  interim  final  rule  also 
amended  7  CFR  Part  614,  the  NRCS 
appeals  procedures  originally 
referenced  in  §  620.17.  Part  614,  as 
amended,  references  the  other  appeal 
procedures  at  7  CFR  Part  780  and  7  CFR 
Part  11,  and  their  additional  mention  in 
§620.17  is  therefore  redundant.  This 
final  rule  amends  §  620.17  to  remove  the 
redundant  reference  to  7  CFR  Part  780 
7  CFR  Part  11. 

Discussion  of  the  Federal  Agriculture 
Improvement  and  Reform  Act 

The  Federal  Agriculture  Improvement 
and  Reform  Act  (the  1996  Act)  was 
enacted  on  April  4, 1996.  The  1996  Act 
amended  the  Food  Security  Act  of  1985, 
16  U.S.C.  3801  et  seq..  to  re-authorize 
the  Environmental  Conservation 
Acreage  Reserve  Program  as  the 
umbrella  conservation  program 
encompassing  the  Conservation  Reserve 
Program  (16  U.S.C.  3831-3836),  the 
newly-created  Environmental  Quality 
Incentives  Program  (16  U.S.C.  3840). 
and  the  Wetlands  Reserve  Program  (16 
U.S.C.  3837  et  seq.).  Under  the 


Environmental  Conservation  Acreage 
Reserve  program,  the  Secretary  of 
Agriculture  may  designate  areas  as 
conservation  priority  areas  to  assist 
landowners  to  meet  nonpoint  source 
pollution  requirements  and  other 
conservation  needs. 

The  1996  Act  effects  several  changes 
to  the  administration  of  the  WRP.  In 
particular,  the  1996  Act  amendments 
authorize  the  eru-ollment  of  land  into 
the  Wetlands  Reserve  Program  until 
2002.  establishes  a  program  cap  at 
975.000  acres,  and  provides  that  eligible 
land  must  maximize  vdldlife  benefits 
and  wetland  functions  and  values. 

The  1996  Act  amendments  also 
require  that,  to  the  extent  practicable 
begiiming  October  1,  1996,  one-third  of 
the  remaining  program  acres  be  enrolled 
through  the  use  of  permanent 
easements,  one-third  through  the  use  of 
30-year  easements,  and  one-third 
through  the  use  of  restoration  cost-share 
agreements.  Further,  after  October  1, 
1996,  no  new  permanent  easement  can 
be  enrolled  until  at  last  75,000  acres  of 
non-permanent  easement  are  enrolled  in 
the  program.  Section  721  of  the 
agriculture  Appropriations  Act,  enacted 
August  6.  1996,  stated  that  this 
condition  on  enrollment  "shall  be 
deemed  met  upon  the  enrollment  of 
43,333  acres  through  the  use  of 
temporary  easements:  Provided  further 
that  the  Secretary  shall  not  enroll  acres 
•   *   *  through  the  use  of  new 
permanent  easements  in  fiscal  year  1998 
until  the  Secretary  has  enrolled  at  least 
31,667  acres  in  the  program  through  the 
use  of  temporary  easements."  In 
recognition  that  the  NRCS  must  enroll 
lands  that  maximize  wildlife  benefits 
and  other  wetland  functions  and  values, 
achieve  cost-efficient  restoration,  and 
provide  the  three  identified  enrollment 
approaches,  the  NRCS  will  emphasize 
enrolling  lands  that  have  the  least 
likelihood  of  being  reconverted.  The 
NRCS  will  work  with  landowTiers  and 
other  conservation  partners  to  achieve 
these  lasting  benefits  for  wetland 
resources. 

Through  several  public  forums  across 
the  county,  the  NRCS  received 
comments  from  the  public  about  the 
new  conservation  programs  and  the 
changes  to  existing  conservation 
programs  as  a  result  of  the  enactment  of 
the  1996  Act.  The  NRCS  greatly 
appreciates  the  input  provided  by  the 
public  through  the  fonuns  and  written 
comments  submitted  to  the  agency.  The 
NRCS  will  consider  these  comments 
during  the  formulation  of  its  policies 
and  guidelines. 

Many  of  the  changes  to  the  WRP 
required  by  the  1996  Act  are  directives 
to  the  agency  which  do  not  impact  the 
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WRP  rule.  Some  of  the  amendments, 
however,  require  specific,  non- 
discretionary  changes  to  the  WRP 
regulations.  Since  these  changes  are 
mandatory  and  do  not  require  agency 
interpretation,  the  CCC  and  NRCS  have 
incorporated  them  into  this  final  rule. 
The  following  sections  and  parts  are 
impacted: 

Section  620.2 

The  1966  Act  made  several  changes  to 
other  programs  which  relate  to  WRP, 
including  the  wetland  conservation 
provisions,  7  CFR  Part  12,  and  the 
Conservation  Reserve  Program,  7  CFR 
Parts  704  and  1410.  Therefore,  certain 
definitions  are  removed  from  this  part  to 
avoid  any  inconsistencies  with  the 
implementation  of  these  other 
provisions. 

Section  620.3 

The  1996  Act  requires  the  Department 
of  Agriculture  to  avoid  duphcation  of 
conservation  plans  required  for  the 
implementation  of  the  highly  erodible 
land  conservation  provisions  of  the 
Food  Security  Act  of  1985.  CRP,  and  the 
WRP.  In  response  to  this  requirement, 
§  620.3(h)  is  amended  to  include 
coordination  of  the  development  of 
conservation  plans  as  an  additional  goal 
in  the  administration  of  the  WRP.  The 
1996  Act  amendments  also  provide  that 
areas  may  be  designated  as  conservation 
priority  areas  to  help  producers  comply 
with  nonpoint  source  pollution 
requirements  and  other  conservation 
.needs.  Therefore,  a  new  sentence  is 
added  to  §  620.3(h)  that  the  Secretary  of 
Agriculture  may  designate  areas  as 
conservation  priority  areas  to  assist 
landowners  to  meet  nonpoint  source 
pollution  requirements  and  other 
conservation  needs. 

Section  620.4 

The  1996  Act  amendments  authorize 
the  enrollment  of  acres  into  the  WRP 
through  the  use  of  restoration  cost-share 
agreements.  Therefore,  the  first  sentence 
of  §  620.4  has  been  amended  to  include 
the  term  "restoration  cost-share 
agreements." 

The  1996  Act  amendments  links 
eligibility  for  WRP  easement  or  cost- 
share  payments  to  the  highly  erodible 
land  and  wetland  conservation 
provisions  of  the  1985  Act,  16  U.S.C. 
3801  et  seq..  7  CFR  part  12.  Therefore, 
landowner  eligibility,  §  620.4(c),  is 
amended  to  reflect  that  a  person  may 
not  be  eligible  for  participation  in  WRP 
if  the  requirements  of  7  CFR  part  12 
have  not  been  met. 

The  1996  Act  amendments  specify 
that  the  25  percent  county  enrollment 
cap  and  the  10  percent  county  easement 


cap  only  apply  to  acres  enrolled  in  the 
Conservation  Reserve  Program  (CRP) 
and  the  WRP,  and  not  all  acres  enrolled 
in  the  Environmental  Conservation 
Acreage  Reserve  Program.  Therefore,  the 
reference  to  the  Environmental 
Conservation  Acreage.Reserve  Program 
in  §  620.4(b)(1)  has  been  replaced  with 
specific  reference  to  the  CF^P  and  the 
WRP.  In  addition  to  consideration  of 
any  adverse  effect  on  the  local  economy, 
the  1996  Act  amendments  require  that 
a  waiver  from  the  county  caps  can  only 
be  approved  if  operators  in  the  county 
are  having  difficulties  complying  with 
the  conservation  plans  implemented 
under  16  U.S.C.  3812.  Therefore, 
§  620.4(b)(2)  has  been  amended  to 
incorporate  this  new  criterion. 

The  1996  Act  amendments  expanded 
the  eligibility  criteria  to  require 
specifically  that  land  enrolled  in  the 
program  maximize  wildlife  benefits. 
Therefore,  §  620.4(d)  is  amended  to 
incorporate  the  additional  eligibility 
criterion. 

The  1985  Act  provides  that  pasture 
land  established  to  trees  under  the  CRP 
is  ineligible  for  enrollment  in  the  WRP. 
Even  though  such  lands  were  not 
enrolled  in  the  program,  specific 
mention  of  this  ineligibility  provision 
was  not  made  in  the  interim  rule. 
Section  620.4(e)  is  amended  to 
incorporate  specifically  this  statutory 
provision. 

Section  620.7 

The  1996  Act  amendments  require 
that  after  October  1, 1996,  to  the  extent 
practicable,  the  NRCS  eru-oll  one-third 
of  the  acres  through  the  use  of 
permanent  easements,  one-third  of  the 
acres  through  the  use  of  30-year 
easements,  and  one-third  of  the  acres 
through  the  use  of  restoration  cost-share 
agreements.  The  NRCS  has  considered 
land  enrolled  in  the  program  at  the  time 
the  NRCS  determines  that  a  landowner's 
offer  is  eligible,  funds  are  committed  to 
acquire  that  particular  easement,  and 
the  landowner  agrees  to  continue  in  the 
program.  Because  the  1996  Act 
amendments  require  that  the  NRCS 
track  the  total  acres  enrolled  through  the 
use  of  permanent  easements,  30-year 
easements,  and  restoration  cost-share 
agreements,  §  620.7(b)  is  amended  to 
clarify  that  enrollment  occurs  at  this 
stage  in  the  process. 

Sections  620.8  and  620.13 

The  1996  Act  amends  16  U.S.C. 
3837a(f)  to  eliminate  the  specific 
reference  to  liunp  simi  payments  for 
permanent  easements  only,  and  further 
provides  that  annual  compensation  for 
any  easement  may  be  in  not  less  than  5 
nor  more  than  30  annual  payments  of 


either  equal  or  unequal  size.  Therefore,    ■ 
§  620.8(e)  and  §  620.13(b)(1),  which 
incorporated  the  original  statutory 
provisions  as  to  payments,  are  amended 
to  reflect  this  specific  change  in  law 
regarding  easement  payments. 

Section  620  9  and  620.10 

To  reflect  that  the  NRCS  shall  enroll 
land  into  the  WRP  through  the  use  of 
restoration  cost-share  agreements, 
section  620.9  is  amended  by  adding 
specific  reference  to  restoration  cost- 
share  agreements  and  making  associated 
editorial  adjustments  to  this  new  type  of 
enrollment  mechanism.  Additionally, 
the  1996  Act  amendments  provide  that 
the  cost-share  rate  for  restoration 
associated  with  30  year  easements  shall 
be  no  less  than  50  nor  more  than  75 
percent.  Section  620.9(a)  incorporates 
this  new  statutory  provision. 

Likewise,  the  requirements  in 
§620.10,  such  as  the  granting  of  an 
easement  to  the  United  States,  are 
specific  to  enrollment  into  the  program 
through  the  use  of  an  easement  and  not 
restoration  cost-share  agreements. 
Therefore,  the  heading  to  §620.10 
reflects  that  the  section  is  no  longer 
applicable  as  "Program  requirements" 
but  now  more  appropriately  refers  to 
easement  enrollment  requirements. 

Section  620.11 

The  1996  Act  amendments  provide 
that  the  development  of  the  restoration 
plan  shall  be  made  through  the  local 
NRCS  representative,  in  consultation 
with  the  State  Technical  Committee. 
The  1996  Act  amendments  also  removes 
the  specific  requirement  that 
consultation  with  the  Department  of  the 
Interior  means  agreement  at  the  local 
level  and  consultation  at  the  State  level. 
Therefore,  NRCS  has  added  these 
changes  to  §  620.11  by  1)  by  removing 
the  regulatory  language  in  paragraph  (a) 
which  required  agreement  with  the  U.S. 
Fish  and  Wildlife  Service  at  the  local 
level,  and  2)  replacing  the  language  vdth 
a  new  paragraph  (a)  which  now 
references  the  development  of  the  plan 
by  the  local  NRCS  representative. 

Section  620.14 

During  the  implementation  of  the 
program  under  the  interim  rule, 
confusion  arose  regarding  the  language 
in  §  620.14  about  "associated"  contract. 
The  term  "associated"  was  intended  to 
mean  a  contract  "associated  with  the 
program"  other  than  the  easement  deed. 
As  stated,  the  term  "associated" 
inadvertently  created  the  mistaken 
conclusion  that  the  contract  is  attached 
to  the  easement  deed.  Therefore,  the 
term  "associated"  has  been  removed  to 
improve  the  clarity  of  this  section. 


UMI 
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Parts  620  and  1467 

Because  funds  of  the  Commodity 
Credit  Corporation  shall  be  used  for 
administration  of  the  WRP,  the  WRP 
rule  is  moved  from  Part  620  to  Part  1467 
of  Title  VII  of  the  CFR.  Furthermore, 
certain  administrative  responsibilities 
may  be  assumed  by  other  agencies  with 
the  Department  of  Agriculture,  and  the 
rule  is  modified  accordingly. 

List  of  Subjects  in  7  CFR  Part  146"" 

Administrative  practice  and 
procedure,  Agriculture,  Soil 
conservation.  Wetlands. 

Accordingly,  the  interim  rule 
establishing  7  CFR  part  620  which  was 
published  at  60  FR  28511  on  June  1, 
1995,  is  adopted  as  a  final  rule  with  the 
following  changes: 

1.  In  7  CFR,  chapter  VI,  part  620  is  re- 
designated as  chapter  XTV,  part  1467, 
and  the  sections  are  re-designated  as  set 
forth  below: 


Old  section 

New  sec- 
tion 

620.1  

1467.1 

620.2 

1467.3 

620.3  „ 

14672 

620.4  ^ 

1467.4 

620.5  ^........ 

1467.5 

620.6  

1467.6 

620.7 

1467.7 

620.8 

1467.8 

620.9  

1467.9 

620.10  

1467.10 

620.1 1  

1467.11 

620.12  

1467.12 

620.13  ...» 

1467.13 

620.14 „ 

1467.14 

620.15 

1467.15 

620. 1 6  ...„ 

1467.16 

620.1 7 „.... 

1467.17 

620.18 

1467.18 

PART  1467- 
PROGRAM 

-WETLANDS  RE 

SERVE 

2.  The  authority  citation  for  re- 
designated part  1467  continues  to  read 
as  follows: 

Authority:  16  U.S.C.  590a,  et  seq.;  and  16 
U.S.C.  3837,  e(  seq. 

3.  Section  1467.1  is  amended  by 
revising  the  heading  to  the  section  to 
read  as  follows: 

§1467.1     Applicability. 

*  »         •         •         • 

4.  Section  1467.2  is  amended  by 
revising  paragraphs  (c),  (f),  and  (h)  and 
amending  paragraph  (g)  by  revising  the 
second  and  third  sentences  to  read  as 
follows: 

§1467.2     Administration. 

*  *         *         «         * 

(c)  As  determined  by  the  Chief  and 
the  Administrator  of  the  Farm  Service 


Agency,  the  NRCS  and  the  Farm  Service 
Agency  will  seek  agreement  in 
establishing  policies,  priorities,  and 
guidelines  related  to  the 
implementation  of  this  part. 
*        •        •        •        • 

(f)  The  Department  may  enter  into 
cooperative  agreements  vdth  Federal  or 
State  agencies,  conservation  districts, 
and  private  conservation  organizations 
to  assist  the  NRCS  with  educational 
efforts,  easement  management  and 
monitoring,  outreach  efforts,  and 
program  implementation  assistance. 

(g)  •  *  *  The  NRCS  may  consult  v«th 
the  Forest  Service,  other  Federal  or  State 
agencies,  conservation  districts  or  other 
organizations  in  program 
administration.  No  determination  by  the 
U.S.  Fish  and  Wildhfe  Service,  the 
Forest  Service,  Federal  or  State  agency, 
conservation  district,  or  other 
organization  shall  compel  the  NRCS  to 
take  any  action  with  the  NRCS 
determines  will  not  serve  the  purposes 
of  the  program  established  by  this  part. 

(h)  The  Chief  may  allocate  funds  for 
such  purposes  related  to:  special  pilot 
programs  for  wetland  management  and 
monitoring;  acquisition  of  wetland 
easements  vdth  emergency  funding; 
cooperative  agreements  with  other 
Federal  or  State  agencies  for  program 
implementation;  coordination  of 
easement  enrollment  across  State 
boundaries;  coordination  of  the 
development  of  conservation  plans;  or, 
for  other  goals  of  the  WRP  foimd  in  this 
part.  The  Department  may  designate 
areas  as  conservation  priority  areas 
where  environmental  concerns  are 
especially  pronounced  and  to  assist 
landowners  in  meeting  nonpoint  source 
pollution  requirements  and  other 
conservation  needs. 

5.  Section  1467.3  is  amended  by 
removing  the  definitions  for  "Farmed 
wetland",  "Farmed  wetland  pasture", 
and  "Prior  converted  cropland";  by 
revising  the  definitions  for 
"Conservation  District",  "Conservation 
Reserve  Program",  "Contract",  "Person" 
and  the  introductory  text  of  "Wetlands 
functions  and  values";  and  by  adding  a 
definition  for  "Department"  to  read  as 
follows: 

§  •''167  .3     Definitions. 
***** 

Conservation  District  is  a  subdivision 
of  a  State  government  organized 
pursuant  to  applicable  State  law  to 
promote  and  undertake  actions  for  the 
conservation  of  soil,  water,  and  other 
natural  resources. 

Conservation  Reserve  Program  (CRP) 
means  the  program  administered  by  the 


Commodity  Credit  Corporation  pursuant 
to  16  U.S.C.  3831-3836. 

***** 

Contract  means  the  document  that 
specifies  the  obligations  and  rights  of 
any  person  who  has  been  accepted  for 
participation  in  the  program. 

***** 

Department  means  the  United  States 
Department  of  Agriculture  (USD A)  and 
includes  the  Commodity  Credit 
Corporation  or  any  USDA  agency  or 
instrumentality  delegated  program 
responsibility  by  the  Secretary  of 
Agriculture. 
***** 

Person  means  an  individual, 
T^artnershi p ,  association,  corporation, 
estate  or  trust,  or  other  business 
enterprise  or  other  legal  entity  and, 
whenever  appUcable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof. 
***** 

Wetland  functions  and  values  means 
the  hydrological  and  biological 
characteristics  of  wetlands  and  the 
socioeconomic  value  placed  upon  these 
characteristics,  including:  *   *   * 
***** 

6.  Section  1467.4  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  and  revising  paragraphs  CbKl),  the 
second  sentence  of  fb)(2),  the 
introductory  text  of  (c),  paragraph  (d)(2), 
the  introductory  text  of  (d)(3),  and 
paragraph  (e)(2)  to  read  as  follows: 

§1467-5     '-''og'a''"  'eQu  ^e'-ients. 

(a)  General.  Under  the  WRP,  the 
Department  may  purchase  conservation 
easements  fitim,  or  enter  into  restoration 
cost-share  agreements  with,  eligible 
landowTiers  who  voluntarily  cooperate 
in  the  restoration  and  protection  of 
wetlands  and  associated  lands.  *  •  * 

(b)*   •  • 

(1)  Except  for  areas  devoted  to 
windbreaks  or  shelterbelts  after 
November  28,  1990,  no  more  than  25 
percent  of  the  total  cropland  in  any 
coimty,  as  determined  by  the  Farm 
Service  Agency,  may  be  enrolled  in  the 
CRP  and  the  WRP,  and  no  more  than  10 
percent  of  the  total  cropland  in  the 
county  may  be  subject  to  an  easement 
acquired  under  the  CRP  and  the  WRP. 

(2)  *  •  *  Such  a  waiver  will  only  be 
approved  if  it  will  not  adversely  affect 
the  local  economy,  and  operators  in  the 
county 'are  having  difficulties  complying 
with  the  conservation  plans 
implemented  under  16  U.S.C.  3812. 

(c)  Landowner  eligibility.  The  NRCS 
may  determine  that  a  person  is  not 
eligible  to  participate  in  the  WRP  or 
receive  any  WRP  payment  because  the 
person  did  not  comply  with  the 
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provisions  of  7  CFR  part  12.  To  be 
eligible  to  enroll  an  easement  in  the 
WRP,  a  person  must:  *   *   * 

«        *        •        *        * 

(d)*  '  • 

*        *        •        •        • 

(2)  Land  shall  only  be  considered 
eligible  for  enrollment  in  the  WRP  if  the 
NRCS  determines,  in  consultation  with 
the  U.S.  Fish  and  Wildlife  Service,  that: 

(i)  Such  land  maximizes  wildlife 
benefits  and  wetland  values  and 
functions; 

(ii)  The  likelihood  of  the  successful 
restoration  of  such  land  and  the 
resultant  wetland  values  merit  inclusion 
of  such  land  in  the  program,  taking  into 
consideration  the  cost  of  such 
restoration;  and 

(iii)  Such  land  meets  the  criteria  of 
paragraph  (d)(3)  of  this  section. 

(3)  The  following  land  may  be  eligible 
for  enrollment  in  the  WRP.  which  land 
may  be  identified  by  the  NRCS  pursuant 
to  regulations  £md  implementing 
policies  pertaining  to  wetland 
conservation  found  at  7  CFR  part  12,  as: 


(e)  *   •   • 

(2)  Land  that  contains  timber  stands 
established  under  a  CRP  contract  or 
pasture  land  established  to  trees  imder 
a  CRP  contract. 

*  *        *         *        « 

7.  In  §  1467.6,  paragraphs  (a)  through 
(c)  are  re-designated  as  paragraphs  (b) 
through  (d),  a  new  paragraph  (a)  is 
added  to  read  as  follows: 

§1467.6    Establishing  priority  for 
enrollment  of  properties  in  WRP 

(a)  The  NRCS  shall  place  priority  on 
the  enrollment  of  those  lands  that  will 
maximize  wildlife  values  (especially 
related  to  enhancing  habitat  for 
migratory  birds  and  other  wildlife);  have 
the  least  likelihood  of  re-conversion  and 
loss  of  these  wildlife  values  at  the  end 
of  the  WRP  enrollment  period;  and  that 
involve  State,  local,  or  other  partnership 
matching  funds  and  participation. 

*  *        •        •        * 

8.  Section  1467.7  is  amended  by 
revising  the  heading  to  the  section  and 
the  heading  to  paragraph  (b)  to  read  as 
follows: 

§1467.7     Enrollment  of  easements. 

*  •  •  r  • 

(b)  Effect  of  letter  of  intent  to  continue 
(enrollment).  *   *   • 

*  •         •         •         * 

9  Section  1467.8  is  amended  by 
(a)  Revising  paragraph  (b)(3); 
fb)  Removing  paragraphs  (b)(4),  (b)(5), 
and  (e)(2); 

(c)  Re-designating  paragraph  (e)(3)  as 
(e)(2): 


(d)  Revising  re-designated  paragraph 
(e)(2);  and, 

(e)  Revising  paragraph  (h). 
The  revisions  read  as  follows: 

§  1467.8    Compensation  for  easements, 

*  •         •         •         * 

(b)*  •  * 

(3)  Easement  payments  for  non- 
permanent  easements  will  be  less  than 
those  for  permanent  easements  because 
the  quality  and  duration  of  the 
ecological  benefits  derived  from  a  non- 
permanent  easement  are  significantly 
less  than  those  derived  fi'om  a 
permanent  easement  on  the  same  land. 
Additionally,  the  economic  value  of  the 
easement  interests  being  acquired  is  less 
for  a  non-permanent  easement  than  that 
associated  with  a  permanent  easement. 
An  easement  payment  for  the  short-term 
30-year  easement  shall  not  be  less  than 
50  percent  nor  more  than  75  percent  of 
that  which  would  have  been  paid  for  a 
pennanent  easement. 
***** 

(e)  *  *   • 

(2)  Annual  easement  payments  may 
be  made  in  no  less  than  5  aimual 
payments  and  no  more  than  30  annual 
payments  of  equal  or  unequal  size. 
***** 

(h)  Payment  limitation  on  non- 
permanent  easements.  With  respect  to 
non-permanent  easements,  the  annual 
amoimt  of  easement  payments  to  any 
person  may  not  exceed  $50,000  except 
for: 

(1)  Payments  made  pursuant  to 
projects  involving  partnership  funding 
or  participation;  or 

(2)  Payment  received  by  a  State, 
poUtical  subdivision,  or  agency  thereof 
in  coimection  with  agreements  entered 
into  under  a  special  wetland  and 
environmental  enhancement  program 
carried  out  by  that  entity  that  has  been 
approved  by  NRCS. 
***** 

10.  In  §  1467.9,  the  first  sentence  of 
the  introductory  text  of  paragraph  (a) 
and  paragraph  (a)(2)  axe  revised  to  read 
as  follows: 

§  1 467.9    Cost-share  payments. 

(a)  The  Department  may  share  the  cost 
with  landowners  of  restoring  the 
enrolled  land  as  provided  in  the 
WRPO.*  *  * 

***** 

(2)  On  enrolled  land  subject  to  a  non- 
permanent  easement  or  restoration  cost- 
share  agreement,  the  Department  shall 
offer  to  pay  not  less  than  50  percent  nor 
more  than  75  percent  of  such  costs. 
Restoration  cost-share  payments  offered 
by  NRCS  for  the  short-term,  30-year 
easements  shall  be  50  to  75  percent. 

•  •        •        *        * 


11.  In  §  1467.10,  the  heading  for  the 
section  and  paragraph  (d)(5)  are  revised 
to  read  as  follows: 

§1467.10    Easement  participation 

requirements. 

***** 

(d)  *  *  * 

(5)  Have  the  option  to  enter  into  an 
agreement  with  governmental  or  private 
organizations  to  assist  in  carrying  out 
any  landowner  responsibilities  on  the 
easement  area; 
***** 

12.  In  §  1467.11,  paragraph  (a)  is 
revised  and  a  new  sentence  is  added  at 
the  end  of  paragraph  (b)  to  read  as 
follows: 

§  1467. 11    The  WRPO  development 

(a)  The  development  of  the  WRPO 
shall  be  made  through  the  local  NRCS 
representative,  in  consultation  with  the 
State  Technical  Committee,  and  with 
consideration  of  site  specific  technical 
input  from  the  U.S.  Fish  and  Wildlife 
Service  and  the  Conservation  District. 

(b)  *    *   •  The  WRPO  shall  be 
developed  to  ensure  that  cost-effective 
restoration  and  maximization  of  wildlife 
benefits  and  wetland  functions  and 
values  will  result. 

13.  In  §  1467.12,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1 467. 1 2    Modifications. 

***** 

(b)  WRPO.  Insofar  as  is  consistent 
with  the  easement  and  applicable  law, 
the  State  Conservationist  may  approve 
modifications  to  the  WRPO  that  do  not 
affect  provisions  of  the  easement  in 
consultation  with  the  landowner  and 
the  State  Technical  Committee  and 
following  consideration  of  site  specific 
technical  input  from  the  U.S.  Fish  and 
Wildlife  Service  and  the  Conservation 
District.  Any  WRPO  modification  must 
meet  WRP  program  objectives,  and  must 
result  in  equal  or  greater  wildlife 
benefits,  wetland  functions  and  values, 
ecological  and  economic  values  to  the 
United  States.  Modifications  to  the 
WRPO  which  are  substantial  and  affect 
provisions  of  the  easement  will  require 
agreement  from  the  landowner  and 
require  execution  of  an  amended 
easement. 

14.  Section  1467.13  is  amended  by 
revising  paragraph  (b)(lj  to  read  as 
follows: 

§1467.13    Transfer  of  land 

***** 

(b)  *  *  * 

(1)  For  easements  with  multiple 

annual  payments,  any  remaining 
easement  payments  will  be  made  to  the 
original  landowner  unless  the 
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Department  receives  an  assignment  of 
proceeds. 

***** 

15.  In  §  1467.14,  remove  the  word 
"associated"  from  paragraphs  (a)  and 

(c). 

16.  Section  1467.17  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1467.17     Appeals. 

(a)  A  person  participating  in  the  WRP 
may  obtain  a  review  of  any 
administrative  determination 
concerning  eligibility  for  participation 
utilizing  the  administrative  appeal 
regulations  provided  in  7  CFR  part  614. 
*        •        *        •        • 

17.  In  addition  to  the  amendments  set 
forth  above,  in  7  CFR  part  1467  remove 
the  words  "Consolidated  Farm  Service 
Agency"  wherever  they  appear  and  add, 
in  their  place,  the  words  "Farm  Service 
Agency". 

18.  In  addition  to  the  amendments  set 
forth  above,  in  7  CFR  part  1467  remove 
the  word  "NRCS"  whenever  it  appears 
and  add.  in  its  place,  the  word 
"Department". 

Signed  at  Washington,  D.C.  on  August  8, 

Paul  Johnson, 

Chief,  Natural  Resources  Conservation 

Service,  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  96-20623  Filed  8-13-96;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  317 
[Docket  No.  96-O05DF] 
RIN  0583-AC08 

Net  Weight  Statement  for  Shingle 
Packed  Bacon 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
by  removing  an  obsolete  labeling 
requirement  for  certain  sizes  of  shingle 
packed  bacon.  This  rule  applies  the 
same  requirements  for  net  weight 
statements  to  all  sizes  of  shingle  packed 
bacon. 

DATES:  This  rule  will  be  effective  on 
October  15,  1996  unless  FSIS  receives 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  September  13, 
1996.  If  FSIS  receives  adverse  comments 
or  notice  of  intent  to  submit  adverse 


comments  writhin  the  scope  of  this  rule, 
FSIS  will  withdraw  this  rule  and 
pubUsh  a  proposed  rule  for  public 
comment. 

ADDRESSES:  Send  an  original  and  two 
copies  of  vmtten  comments  to:  FSIS 
Docket  Clerk,  Docket  #96-005DF,  Room 
4352,  South  Agricultiu^  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Wade,  Director,  Food  LabeUng 
Division,  Regulatory  Programs,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  Area  Code  (202)  254-2590. 

SUPPLEMENTARY  INFORMATION- 

Background 

FSIS  has  been  petitioned  to  amend 
the  Federal  meat  inspection  regulations 
by  removing  an  obsolete  labeling 
requirement  for  certain  sizes  of  shingle 
packed  bacon.  (Shingle  packed  bacon  is 
sliced  bacon  packed  in  overlapping 
rows  usually  contained  in  a  rectangular 
package.) 

Section  317.2(h){13)  of  the  Federal 
meat  inspection  regulations  requires 
that  the  labeling  of  packages  of  bacon 
not  in  8-ounce,  1-pound,  or  2-pound 
containers  display  the  net  quantity  of 
the  contents  (net  weight  statement]  with 
the  same  prominence  as  the  largest 
feature  of  the  label.  In  addition,  the 
statement  must  be  printed  in  a  color  of 
ink  that  contrasts  sharply  with  the 
label's  background. 

Section  317.2(h)(9)(v)  provides  that 
shingle  packed  bacon  packed  in  8- 
ounce,  1-poimd,  or  2-pound  containers 
is  exempt  from  the  labeling 
requirements  regarding:  (1)  the 
placement  of  the  net  weight  statement 
within  the  bottom  30  percent  of  the 
principal  display  panel,  and  (2)  the 
expression  of  the  net  weight  statement 
in  terms  of  both  pounds  and  ounces,  if 
the  net  weight  statement  appears  in  a 
conspicuous  manner  on  the  principal 
display  panel. 

Historically,  shingle  packed  bacon 
was  sold  in  8-ounce,  1-pound,  or  2- 
pound  packages.  Over  time,  bacon 
manufacturers  began  packing  bacon  of 
different  weights  in  the  same  size 
containers  used  for  the  traditional  8- 
ounce,  1-poimd,  and  2-poimd  packages 
of  bacon.  For  example,  a  12-ounce 
package  of  bacon  was  packed  in  the 
same  size  container  as  a  1-poimd 
package  of  bacon.  To  ensure  that 
consumers  were  aware  that  there  was 
less  product  in  the  same-size  container, 
FSIS  promulgated  regulations  to 
highlight  to  consumers  the  net  weight 
statement  on  these  packages.  However, 


with  heightened  consimier  awareness, 
the  use  of  nutritional  labeling,  and  the 
use  of  unit  pricing  at  the  retain  level, 
FSIS  agrees  with  the  petitioner  that  this 
labeling  requirement  is  no  longer 
needed. 

Therefore,  FSIS  is  amending  the 
Federal  meat  inspection  regulations  by 
removing  the  labeling  requirement  for 
shingle  packed  bacon  packed  in  other 
than  8-ounce,  1 -pound,  or  2-pound 
containers  in  §  317.2(h)(13).  FSIS  is  also 
removing  the  language  that  refers  to  8-    . 
oiance,  1-pound,  and  2-pound  packages    * 
of  shingle  packed  bacon  from 
§  317.2(h)(9)(v).  This  action  provides  the 
same  requirements  for  net  weight 
statements  for  all  sizes  of  shingle 
packed  bacon. 

Effective  Date 

This  rule  is  being  published  without 
a  prior  proposal  because  this  action  is 
viewed  as  noncontroversial,  and  FSIS 
does  not  anticipate  any  adverse  public 
comments  will  be  received.  This  rule 
will  be  effective  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  FSIS  receives  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

If  no  adverse  comments  are  received, 
FSIS  wall  pubhsh  a  notice  in  the 
Federal  Register  confirming  that  the 
rule  is  effective  on  the  date  indicated. 

Executive  Order  12866  and  Effect  on 
Small  Entities 

This  rule  is  considered  not  significant 
and  therefore  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

The  Administrator,  FSIS,  has 
determined  that  this  rule  wrill  not  have 
a  significant  impact  on  a  substantial 
nimiber  of  small  entities.  The  rule 
merely  removes  an  obsolete  labeling 
requirement  for  shingle  packed  bacon 
packed  in  other  than  8-ouince,  1 -pound, 
or  2-pound  containers. 

Executive  Order  12778 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  (1)  preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

List  of  Subjects  in  9  CFR  Part  317 

Meat  inspection.  Food  labeling. 

For  the  reasons  discussed  in  the 
preamble,  9  CFR  part  317  is  amended  as 
follows: 
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PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

2.  Section  317.2  is  amended  by 
removing  paragraph  (b)(13)  and  revising 
paragraph  (h)(9)(v)  to  read  as  follows: 

§317.2     Labels:  definition;  required 
features. 

•         »         •        * 

(h)  *   •  • 
(9)  *   *   * 

(v)  Sliced  shingle  packed  bacon  in 
rectangular  packages  is  exempt  from  the 

; ,„   r>r  ^^^,^^r-.Uc   (U^(')\   OY%H 

(h)(5)  of  this  section  regarding  the 
placement  of  the  statement  of  the  net 
quantity  of  contents  within  the  bottom 
30  percent  of  the  principal  display 
panel,  and  that  the  statement  be 
expressed  both  in  ounces  and  in 
pounds,  if  the  statement  appears  in  a 
conspicuous  manner  on  the  principal 
display  panel. 
***** 

Done  at  Washington.  DC,  on:  August  6, 

Michael  R.  TayloFr 

Acting  Under  Secretary  for  Food  Safety. 

'FR  Dor    i:)fi-2n^40  Filed  8-13-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No  NM-130,  Special  Conditions 
No  25-ANM-120] 

Special  Conditions:  Cessna  Model  550 
(Serial  Number  550-0801  and  on); 
High-Intensity  Radiated  Fields 

AGENCY:  Federal  Aviation 
.Administration,  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Model  550 
airplane,  serial  number  550-0801  and 
on.  These  airplanes  utilize  new 
avionics/electronic  systems,  such  as  an 
Electronic  Flight  Instrument  Systems 
(EFIS),  which  perform  critical  functions. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  protection  of  this 
system  from  the  effects  of  high-intensity 
radiated  fields  (HIRF).  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
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of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  August  6,  1996. 
Comments  must  be  received  on  or 
before  September  13,  1996. 
ADDRESSES;  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7).  Docket 
No.  NM-130,  1601  Lind  Avenue  SVV., 
Renton,  Washington,  98055-4056;  or 
deUvered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Conmients  must  be  marked: 
Docket  No.  NM-130.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055—4056; 
telephone  (206)  227-2145;  facsimile 
(206)227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  condition 
number  and  be  submitted  in  dupUcate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  AH 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  conmients.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-130." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  June  30, 1994,  Cessna  Aircraft 
Company,  One  Cessna  Boulevard, 
Wichita,  Kansas,  apphed  for  a  type 
design  change  to  the  Model  550.  The 


Model  550  airplanes  are  pressurized, 
executive  transport  type  airplanes, 
powered  by  two  fuselage-mounted 
turbofan  engines  and  approved  under 
Type  Certificate  No  .'\22CE.  .As  changed, 
these  airplanes  will  differ  from 
previously  approved  Model  550 
airplanes,  in  part,  bv  the  installation  of 
Pratt  &  Whitney  Canada  PW530A 
engines  with  thrust  reversers;  trailing 
link  landing  gear:  an  Electronic  Flight 
histrument  System  (EFIS);  digital  anti- 
skid system;  structural,  electrical,  and 
hydraulic  modifications  to  support  the 
engine  and  landing  gear  change;  and  a 
weight  increase  The  applicant  intends 
to  introduce  the  changes  in  production 
beginning  with  serial  number  550-0801. 

.\mended  Type  Certification  Basis 

Under  the  provisions  of  §21.101  of  14 
CFR  part  21.  Cessna  Aircraft  Company 
must  show  that  the  Model  550,  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  A22CE.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  tvpe 
certification  basis."  The  regulations, 
including  those  referenced  in  A22CE, 
that  apply  to  the  Model  550,  serial 
number  550-0801  and  on,  are  as 
follows: 

(1)  Part  25  of  the  Federal  Aviation 
Regulations  effective  February  1,  1965, 
as  amended  by  Amendments  25-1 
through  25-17;  with  the  following 
exceptions:  Section  25.305,  as  amended 
by  Amendments  25-1  through  25-54. 
Section  25.1401,  as  amended  by 
Amendments  25-1  through  25-27. 
Section  25.1387,  as  amended  by 
Amendments  25-1  through  25-30. 
Sections  25.1303(a)(2)  and  25.1385(c), 
as  amended  by  Amendments  25-1 
through  25-38. 

Sections  25.125,  25.251,  25.337, 
25.493.  25.731,  25.733.  25.735,  25.867, 
25.869,  25.901,  25.903,  25.933,  25.934, 
25.939,  25.943,  25.951,  25.952,  25.1001, 
25.1041,  25.1043,  25.1045,  25.1091, 
25.1093,  25.1103,  25.1121,  25.1123, 
25.1143,  25.1163,  25.1165,  25.1181, 
25.1183,  25.1185,  25.1189,  25.1195, 
25.1197,  25.1203,  25.1205  (revoked), 
25.1207,  25.1305,  25.1316,  25.1322, 
25.1326,  25.1337,  25.1351,  25.1438, 
25.1521,  25.1549,  and  25.1551,  as 
amended  by  Amendments  25-1  through 
25-82. 

(2)  Part  36  of  the  Federal  Aviation 
Regulations  effective  December  1,  1969, 
plus  any  amendments  in  effect  at  the 
time  of  certification. 
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(3)  Part  34  of  the  Federal  Aviation 
Regulations  effective  September  10. 
1990,  plus  any  amendments  in  effect  at 
the  time  of  engine  manufacture. 

(4)  For  Electronic  Flight  Instrument 
Systems  only,  compliance  must  be 
demonstrated  for  the  additional 
regulations:  Sections  25.1301,  and 
25.1303(b),  as  amended  by  Amendments 
25-1  through  25-38;  25.1309,  25.132  (a), 
(b),  (d)  and  (e),  25.1331,  25.1333,  and 
25.1335,  as  amended  by  Amendments 
25-1  through  25-41. 

-  These  special  conditions  form  an 
additional  part  of  the  type  certification 
basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  pan  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  550, 
serial  number  550-0801  and  on,  because 
of  a  novel  or  imusual  design  feature, 
special  conditions  are  prescribed  imder 
the  provisions  of  §  21.16  to  estabhsh  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29fb),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
appUcable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  an  amended  type  certificate  to 
include  a  new  model  or  to  modify  any 
other  model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  featiu^,  these  special 
conditions  would  also  apply  to  the  other 
model  imder  the  provisions  of 
§  21.101(a)(1).  Similarly,  these  special 
conditions  would  also  apply  to  Model 
550  airplanes  with  serial  numbers 
earlier  than  550-0801,  if  those  airplanes 
are  modified  to  incorporate  the  same 
novel  or  unusual  design  feature. 

Novel  or  Unusual  Design  Features 

The  Cessna  Model  550,  serial  number 
550-0801  and  on,  incorporates  new 
avionics/electronic  systems,  such  as  an 
electronic  flight  instrument  system 
(EFIS),  that  perform  critical  functions. 
These  systems  may  be  vulnerable  to 
high-intensity  radiated  fields  (HIRE) 
external  to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 


control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  a  special  condition  is  needed 
for  the  Cessna  Model  550,  serial  ntunber 
550-0801  and  on,  as  modified  by  Cessna 
Aircraft  Company,  which  requires  that 
new  electrical  and  electronic  systems, 
such  as  the  EFIS,  that  perform  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  commimications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immimity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertiu^s  is  imdefined.  Based 
on  siu^eys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  OR  2  below: 

1.  A  minimum  tiireat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airfi^e  shielding. 

b.  Etemonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak(V/ 
M) 

(Aver- 
age (V/ 
M) 

12GHz-18GHz  

3,500 
2.1W 

360 

18GHZ-40GHZ  

750 

Frequency 

Peak  Oil 
M) 

(Aver- 
age (V/ 
M) 

10  KHz-100  KHz  

50 

60 

70 

200 

30 

150 

70 

4,020 

1,700 

5,000 

6,680 

6,850 

3,600 

3.500 

50 

100KHZ-500KHZ  

500  KHz-2  MHz 

60 
70 

2  MHz-30  MHz  

200 

30MHZ-100MHZ  

100MHz-200MHz  

200  MHz-400  MHz  

400  MHz-700  MHz  

700  MHz-1  GHz  

30 

33 

70 

935 

170 

1  GHZ-2GHZ 

2  GHz-4  GHz  

990 
840 

4  GHz-6  GHz  

6  GHz-8  GHz  

310 
670 

8GHZ-12GHZ  

1,270 

As  discussed  above,  these  special 
conditions  are  applicable  to  those 
Cessna  Model  550  airplanes  that  utilize 
avionics/electronics  systems  which 
perform  critical  functions.  Should 
Cessna  apply  at  a  later  date  for  an 
amended  type  certificate  to  include  a 
new  model  or  to  modify  any  other 
model  included  on  type  Certificate  No. 
A22CE  to  incorporate  the  same  novel  or 
imusual  design  feature,  these  special 
conditions  weuld  apply  to  that  model  as 
well,  under  the  provisions  of 
§  21.101(a)(1).  Although  the 
manufactiu^r  intends  to  introduce  these 
changes  in  production  beginning  with 
serial  number  550-0801,  the  special 
conditions  would  be  equally  applicable 
to  earlier  airplanes  if  those  airplanes  are 
modified  to  incorporate  the  same  novel 
or  unusual  design  features. 

Conclusion 

This  action  affects  only  certain  design 
features  on  Cessna  Model  550  airplanes, 
serial  number  550-0801  and  on.  It  is  not 
a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subject  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701, 
44702.  44704. 
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The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Cessna  Model 
550.  when  equipped  with  avionics/ 
electronics  systems  which  perform 
critical  functions. 

1.  Protection  from  Unwanted  Effects 
of  High-intensity  Radiated  Fields 
(HIRFS  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensLue  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  this  special 
condition,  the  following  definition 
applies:  Critical  functions.  Fimctions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  August 
6.  1996. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-100. 

[PR  Doc.  9&-20756  Filed  »-13-96;  8'.45  am] 
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Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261 
telephone  (310)  725-6556. 

SUPPt.EMENTARY  INFORMATION: 


14CFRPart71 

(Airspace  Docket  No.  95-AWP-401 

Establishment  of  Class  E  Airspace, 
Coolldge,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  a  Class 
E  airspace  area  at  Coolidge,  AZ.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
.Approach  Procedxu^  (SLAP)  to  Runway 
(RVVY)  23  and  a  VHF  Ominidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  approach  to  RWY  05  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Coolidge  Municipal  Airport, 
Coolidge,  AZ. 
EFFECTIVE  DATE:  0901  LITC  October  10, 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 


UMI 


History 

On  June  27, 1996,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  a  Class  E  airspace  area  at 
Coohdge.  AZ  (61  FR  33390).  This  action 
will  provide  adequate  controlled 
airspace  to  accommodate  a  GPS  RWY  23 
and  a  VOR/DME  RWY  05  SLAP  at 
Collidge  Municipal  Airport,  Coolidge, 
AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposals  to  the  FAA. 
No  comments  to  the  proposals  were 
received.  Class  E  airspace  designations 
are  pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  E  airspace  designations  listed 
in  this  dociunent  will  be  published 
subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  Coohdge,  AZ.  The  development 
of  a  GPS  SLAP  to  RWY  23  and  a  VOR/ 
DME  SIAP  to  RWY  05  has  made  this 
action  necessary.  The  effect  of  this 
action  will  provide  adequate  airspace 
(or  aircraft  executing  the  GPS  RWY  23 
and  VOR/DME.  RWY  05  SLAP  at 
Coolidge  Mimicipal  Airport,  Coohdge, 
AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulaton — (1)  is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  7  i  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  contmues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 

1963  Comp  ,  p.  389:  14  CFR  11.69. 

§71,1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71,1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
udteu  .\ugusi  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
exten  ding  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *         •         ♦         * 

AWP  AZ  E5  Coolidge,  AZ  [New] 

Coolidge  .Municipal  Airport,  AZ 

(I^t.  32°56'00"N,  long.  llloaS'SZ"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  bounded  by  a  line 

beginning  at  !at.  32'19  55'  .N,  long. 

lll''24'00"  W;  thence  west  to  lat.  32°17'20", 

long,  lll''44'30"  N;  thence  north  to  lat. 

32''58'50"  N,  long.  lll"'46'0O"  W;  thence 

northeast  to  lat.  33*08'10"  N,  long. 

lll''10'20"  W;  thence  southwest  to  lat. 

32''58'50"  N,  long  lll''04'15"  W.  thence 

southwest  to  the  point  of  beginning. 

*  «         *         •         • 

Issued  in  Los  Angeles,  California,  on 
August  1. 1996. 

Harvey  R.  Riebel, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

[FR  Doc    96-20761  Filed  8-13-96;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Interpretation  Regarding  Use  of 
Electronic  Media  by  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Interpretation;  Solicitation  of 
comment. 

SUMMARY:  The  Commodity  Futures 
Tradmg  Commission  (the 
"Commission"  or  "CFTC")  is  publishing 
its  views  with  respect  to  the  use  of 
electronic  media  for  transmission  and 
dehvery  of  Disclosure  Doctiments, 
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reports  and  other  information  by 
commodity  pool  operators  ("CPOs"), 
commodity  trading  advisors  ("CTAs"), 
and  associated  persons  ("APs")  thereof, 
under  the  Commodity  Exchange  Act  and 
the  Commission's  rules  promulgated 
thereunder.  This  interpretative  guidance 
is  intended  to  assist  CPOs,  CTAs  and 
their  respective  APs  in  using  electronic 
media  to  comply  with  their  disclosure 
and  reporting  obligations,  and  to 
encourage  continued  research, 
development  and  use  of  electronic 
media  for  such  purposes.  The 
Commission  also  is  announcing  a  pilot 
program  for  the  electronic  filing  of  CPO 
and  CTA  Disclosure  Documents  vdth 
the  Commission.  The  Commission  seeks 
comment  on  the  issues  discussed  in  this 
release  and  any  related  issues,  including 
other  areas  as  to  which  the  Commission 
could  provide  guidance  concerning  use 
of  electronic  media  for  filing  with  the 
Commission  or  delivery  to  customers  of 
required  reports. 

DATES:  This  interpretation  is  effective  on 
October  15,  1996.  Comments  should  be 
received  tia  or  before  October  15, 1996. 
ADDRESSES:  Comments  should  be 
submitted  to  Jean  A.  Webb,  Secretary  of 
the  Commission,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington,  D.C.  20581.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  facsimile 
number  (202)  418-5521,  or  by  electronic 
mail  to  secretar\'@cftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel,  Gary  L.  GoldshoUe,  Attorney/ 
Advisor,  Christopher  W.  Cummings, 
Attorney/Advisor,  or  Tina  Paraskevas 
Shea,  Attorney/Advisor,  Division  of 
Trading  and  Markets,  Conmiodity 
Futures  Trading  Commission,  1155  21st 
Street,  N.W.,  Washington  D.C.  20581. 
Telephone  nimiber:  (202)  418-5450. 
Facsimile  number:  (202)  418-5536. 
Electronic  mail:  tm@cftc.gov 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

By  this  release,  the  Commission  is 
publishing  its  views  with  respect  to  the 
use  of  electronic '  media  by  CPOs,  CTAs 
and  their  respective  APs,^  for 


transmission  and  deUvery  of  Disclosure 
Documents,  reports  and  other 
information  in  a  manner  consistent  vdth 
the  Commodity  Exchange  Act  (the 
"CEA"  or  "Act")  3  and  the 
Commission's  regulations  promulgated 
thereunder.* 

The  Expanding  Electronic 
Marketplace.  In  recent  years,  personal 
computers  have  gained  widespread 
entry  into  the  mass  market. '  Advances 
in  personal  computers  and  related 
electronic  media  technology  have 
enabled  large  sectors  of  the  general 
population  to  use  computers  to  access 
the  Internet,  proprietary  on-line 
services,  and  multi-media  apphcations 
such  as  those  stored  on  CD-ROMs.  The 
use  of  personal  computers  to  access  the 
Internet  and  proprietary  on-line  services 
has  been  growing  at  a  spectacular  rate.* 
This  trend  appears  Ukely  to  continue  or 
even  accelerate.'' 

The  growing  use  of  electronic  media 
is  significantly  affecting  the  financial 
services  industry.  Specifically,  it  has 
caused  many  changes  in  the  way 
industry  participants  gather,  store,  and 
communicate  information.  Electronic 
media  enable  private  investors  as  well 
as  market  professionals  to  enjoy  ready 
access  to  "real-time"  trade  data  and 
financial  news.  Similarly,  industry 
professionals  and  private  investors  can 
now  quickly  perform  complex  analyses 
of  trade  and  market  data.  Both  private 
investors  and  market  professionals  use 
electronic  mail  and  message  boards  to 
communicate  and  disseminate 
information. 

Within  the  financial  services  industry, 
a  wide  range  of  businesses,  both  large 


'  For  purposes  of  this  release,  the  term 
"electronic"  media  refers  to  media  such  as 
audiotapes,  videotapes,  facsimiles,  CD-ROM, 
electronic  mail,  bulletin  boards,  Internet  World 
Wide  Web  sites  and  computer  networks  [e.g..  local 
area  networks  and  commercial  on-line  services) 
used  to  provide  documents  and  information 
required  by  or  otherwise  affected  by  the  Commodity 
Exchange  Act  and  the  regulations  promulgated 
thereunder. 

2  The  Commission  is  not  addressing  the  use  of 
electronic  media  by  other  Commission  registrants, 
such  as  futures  commission  merchants  ("FCMs") 


and  introducing  brokers  ("IBs")  at  this  time  but  has 
such  issues  under  review. 

'  7  U.S.C.  1  et  seq.  (1994). 

^Commission  rules  are  found  at  17  CFR  Ch.  I 
(1996).  The  rules  governing  the  obligations  of  CPOs 
and  CTAs,  including  rules  relating  to  disclosure 
and  reporting,  recordkeeping  and  advertising,  are 
found  at  17  CFR  Part  4  (1996). 

'Current  estimates  are  that  between  thirty-five 
and  thirty-nine  percent  of  households  in  the  United 
States  possess  a  computer.  G.  Christian  Hill.  "Tally 
of  Homes  With  PCs  Increased  16%  Ust  Year."  Wall 
Street  Journal.  May  21, 1996.  at  BlO;  "Too  Good  to 
Last,"  Economist,  March  23,  1996.  at  62. 

*The  actual  number  of  Internet  users  in  the 
United  States  above  age  16  is  the  focus  of  debate 
and  has  been  estimated  between  16.4  and  22.0 
million,  as  of  August  1995.  Peter  H.  Lewis,  "New 
Estimates  in  Old  Debate  on  Internet  Use."  New  York 
Times.  April  17, 1996,  at  Dl. 

'  Daniel  Akst,  "Postcard  from  Cyberspace:  Proof 
of  Skyrocketing  Net  Growth,"  Los  Angeles  Times, 
February  28,  1996,  at  D4.  The  trend  towards 
Internet  usage  appears  to  be  so  strong  that  certain 
participants  in  the  computer  industry  are 
developing  "network  computers,"  low  cost 
computers  whose  primary  purpose  will  be  to 
connect  to  the  Internet.  Don  Clark.  "Oracle  Chief  to 
Unveil:  'Info  Appliances,"  But  Will  Consumers 
Want  to  Buy  Them?"  Wall  Street  Journal,  May  16. 
1996,  at  Bl. 


and  small,  have  established  a  presence 
on  the  World  Wide  Web  and  on  the 
Internet.  For  instance,  ma*y  securities 
brokerage  houses  now  allow  customers 
to  place  trades  and  to  review  account 
information  over  the  Internet.*  Many 
mutual  fund  companies  have 
established  sites  on  the  World  Wide 
Web  or  on  proprietary  on-line  services. 
These  sites  allow  potential  investors  to 
download  prospectuses,  transfer 
investments  among  multiple  mutual 
funds,  and  complete  subscription 
applications  without  having  to  wait  for 
such  materials  to  arrive  by  postal  mail.' 

The  futures  industry  has  similarly 
been  afi^ected  by  developments  in 
electronic  media.  Many  CTAs 
(including  publishers  of  market 
newsletters),  CPOs,  FCMs  and  IBs  have 
established  a  presence  on  the  Internet, 
generally  by  operating  or  otherwise 
being  listed  on  the  World  Wide  Web. 
Use  of  the  World  Wide  Web  and  the 
Internet  appears  to  be  an  increasingly 
important  component  of  the  business 
strategies  of  futures  professionals.  For 
the  most  part,  these  registrants  currently 
are  using  electronic  media  to 
supplement  their  traditional  paper- 
based  activities.  However,  many 
registrants  have  expressed  strong 
interest  in  using  electronic  media  to 
comply  with  various  requirements  of 
the  Act  and  Commission  regulations.  In 
particular,  registrants  have  indicated 
that  they  are  interested  in  electronically 
providing  Disclosure  Documents, 
obtaining  acknowledgments  of  receipt  of 
Disclosure  Documents,  compiling 
indices  of  CTA  and  CPO  performance 
and  Disclosure  Documents,  and  filing 
Disclosure  Documents  and  other 
materials  with  the  Commission.  The 
rapid  technological  advances  in 
computers  and  growth  of  electronic 
media  have  brought  the  regulatory 
issues  raised  by  these  developments  to 
the  forefront  of  the  Commission's 
agenda. '° 


•  Estimates  of  the  number  of  on-line  brokerage 
accounts  indicate  rapid  growth.  According  to  one 
source,  there  were  412,000  on-line  accounts  in 
1994,  and  the  number  is  expected  to  surptass  1.3 
million  by  1998.  Grog  Miller  and  Tom  Petruno,  "For 
Investors,  the  Internet  has  Promise,  Perils,"  Los 
Angeles  Times,  June  4,  1996.  at  Al,  A6. 

""Mutual  Funds  in  Cyberspace."  The  Investment 
Lawyer.  Vol.  2.  No.  10,  November  1995. 

'"As  Acting  Chairman  John  E.  Tull  noted  in 
March  14. 1996.  in  testimony  before  the 
Subconunittee  on  Agriculture,  Rural  Development, 
Food  and  Drug  Administration  and  Related 
Agencies  of  the  House  Committee  on 
Appropriations: 

The  Commission  is  actively  working  to  address 
market  participants'  interest  in  using  new 
technologies  to  increase  their  efficiency  and 
competitiveness.  These  efforts  include:  consulting 
with  industry  representatives  concerning  current 

Continued 
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Electronic  media,  most  dramatically 
the  Internet  and  the  World  Wide  Web. 
present  regulators  with  a  complex  of 
issues  that  differ  significantly  from 
those  presented  by  traditional  paper- 
based  or  telephonic  activities.  The 
Internet  allows  users  to  reach  millions 
of  people  at  very  low  cost,  permitting 
real-time,  simultaneous  communication 
by  large  numbers  of  persons,  with 
varying  degrees  of  anonymity. 
Communications  over  the  Internet  can 
combine  text,  audio  and  video.  Another 
unique  characteristic  of  the  Internet  is 
that  information  posted  thereon  can  be 
updated  or  changed  instantaneously, 
and  Internet  sites  can  be  created  and 
eliminated  virtually  at  will.  The  Internet 
also  is  geographically  unconstrained;  a 
party  using  the  Internet  can  be  located 
anywhere,  even  internationally. "  As  the 
Internet's  popularity  has  grown,  so  too 
has  the  volume  of  information  that  can 
be  readily  accessed  via  so-called  "search 
engines."  Finally,  Internet  sites  can  be 
connected  to  other  sites  through 
hyperlinks,  which  enable  users  to  move 
readily  from  place  to  place  within  a 
website  or  to  a  new  website. 

A  number  of  federal  agencies, 
including  the  Securities  and  Exchange 
Commission  ("SEC"),  have  begun  to 
formally  address  regulatory  issues 
presented  by  activities  involving  the 
Internet.  In  October  1995.  the  SEC 
issued  an  interpretative  release 
addressing  electronic  delivery  of 
documents  such  as  prospectuses,  annual 
reports  to  shareholders,  and  proxy 
solicitation  materials  by  issuers,  third 
parties  (such  as  persons  making  tender 
offers  or  soUciting  proxies)  and  persons 


and  prospective  uses  of  the  Internet  for 
communicating  with  the  public  and  with  other 
futures  professionals;  creating  a  program  for 
monitoring  solicitation  activity  on  the  Inlemet;  and 
developing  mechanisms  for  electronic  filing  of 
reports  and  other  ways  to  facilitate  innovative  uses 
of  computer  technology  in  a  manner  consistent  vtrith 
customer  protection. 

' '  The  Commission  recognizes  that  the  worldwide 
availability  of  material  placed  on  the  Internet 
presents  important  issues  concerning  the  scope  of 
the  regulatory  and  enforcement  jurisdiction  of 
individual  nations.  For  example,  solicitation 
materials  posted  on  the  Internet  by  CPOs  and  CTAs 
registered  with  the  Commission  and  acting  in 
compliance  with  Commission  rules  may  tw 
accessed  by  persons  in  foreign  jurisdictions  under 
whose  laws  such  a  solicitation  may  not  be  lav^l. 
The  International  Organization  of  Securities 
Commissions  C'lOSCO").  an  international 
association  of  securities  and  futures  regulatory  and 
self-regulatory  organizations,  has  several  initiatives 
underway  to  address  these  issues.  In  particular. 
IOSCO  is  examining  a  number  of  issues,  including 
the  enforcement  and  other  regulatory  challenges  for 
securities  and  futures  regulators  presented  by  the 
increasing  use  of  public  computer  networks.  The 
Commission  invites  comment  from  interested 
persons  as  to  how  the  issues  created  by  application 
of  .Tiultiple  jurisdictions'  laws  to  an  international 
mode  of  conunuoication  such  as  the  Internet  should 
be  resolved. 


acting  on  their  behalf.  In  that  release, 
the  SEC  set  forth  its  views  on  the 
requirements  and  standards  to  be  met  by 
securities  issuers  and  mutual  funds 
using  electronic  media  to  deliver  such 
documents  to  persons  who  consent  to 
such  delivery. '2  In  a  subsequent  release 
dated  May  15,  1996.  the  SEC  extended 
its  guidance  with  respect  to  electronic 
media  to  broker-dealers,  transfer  agents, 
investment  advisers  and  persons  acting 
on  their  behalf."  In  these  releases,  the 
SEC  articulated  its  view  that  in  most 
Instances,  "the  use  of  electronic  media 
should  be  at  least  an  equal  alternative  to 
the  use  of  paper-based  media."  '* 

In  addition,  the  SEC  has  indicated 
that,  subject  to  certain  conditions. 
Spring  Street  Brewing  Co.  ("Spring 
Street")  may  operate  Wit-Trade,  an  on- 
line bulletin  board-based  trading  system 
on  the  World  Wide  Web  that  allows 
individuals  to  buy  and  sell  shares  of 
Spring  Street  stock  over  the  Internet. 
Spring  Street  had  voluntarily  suspended 
trading  on  Wit-Trade  on  March  20, 
1996,  apparently  due  to  concern  that  the 
system,  as  then  structured,  did  not 
satisfy  SEC  requirements."  However,  in 
a  March  22,  1996,  letter  to  Spring  Street, 
the  SEC's  Divisions  of  Corporation 
Finance  and  Market  Regulation 
expressed  support  for  securities  market 
iimovations  such  as  Wit-Trade,  which 
they  described  as  "an  innovative 
mechanism  that  has  the  potential  to 
provide  [Spring  Street)  shareholders 
with  greater  liquidity  in  their 
investments."  '*  However,  to  ensure 
protection  of  public  investors,  the  SEC 
also  imposed  several  conditions  upon 
Wit-Trade's  resimiption  of  trading.  In 


1^60  FR  53458  (October  13,  1995).  In  a 
companion  release,  the  SEC  proposed  technical 
revisions  to  certain  of  its  rules  in  light  of  the 
interpretations  proffered  in  the  interpretative 
release.  60  FR  53468  (October  13, 1995).  Much  of 
the  guidance  provided  in  the  SEC  interpretative 
release  took  the  form  of  fifty-one  examples  of 
particular  uses  of  electronic  media  by  securities 
professionals. 

"61  FR  24644  (May  15,  1996). 

1*60  FR  at  53459.  On  January  7, 1996.  the  North 
American  Securities  Administrators  Association. 
Inc.  adopted  a  resolution  concerning  offerings  of 
securities  over  the  Internet.  In  general,  this 
resolution  encouraged  states  to  exempt  certain 
offerings  over  the  Internet  from  registration 
provitioiM  and  to  take  appropriate  steps  to  allow 
such  offers  and  sales  to  occur  subject  to  specified 
conditions. 

"  See  Rob  Well*.  "SEC  Allows  Brewer  to  Trade 
Stock  on  Internet."  Washington  Times,  March  26. 
1996.  at  5B.  The  developer  of  Spring  Street  Brewing 
Co.  has  created  Wit  Capital  Corporation  to  act  as 
agent  in  the  public  offering  of  securities  through  the 
Internet  and  to  create  an  electronic  marketplace  for 
the  shares  of  such  companies.  "Brewer  That  Began 
IPOs  on  Web  Plans  On-Line  Exchange."  The 
Washington  Post,  April  3,  1996,  at  Gl. 

'•Spring  Street  Brewing  Co.,  SEC  No-AcUon 
Letter.  (Currant  Transfer  Binder)  Fed.  S«»c  L.  Rep. 
(CCH)  1  77,201  (April  17,  1996). 


order  to  continue  its  on-line  trading 
system,  Wit-Trade,  which  is  not  a 
registered  broker-dealer,  was  required  to 
use  an  independent  agent  to  handle 
investor  funds,  to  supplement  the 
information  provided  about  Spring 
Street  on  the  World  Wide  Web  in  order 
to  highlight  the  risks  inherent  in 
investing  in  illiquid  and  speculative 
seciuities  and  to  provide  on  the  website 
a  transaction  history,  including  price 
and  volume  data,  to  facilitate  informed 
investment  decisions.  Finally,  the  SEC 
stated  that  Spring  Street  was  required  to 
maintain  and  deliver  an  offering  circular 
in  accordance  with  Regulation  A." 

Regulatory  programs  to  address  new 
commercial  uses  of  the  Internet  and 
World  Wide  Web  have  been 
accompanied  by  law  enforcement 
actions  to  address  apparent  abuses 
involving  the  use  of  such  media.  The 
Federal  Trade  Commission  ("FTC")  has 
brought  several  enforcement  actions 
involving  fraud  on  the  Internet.  On  May 
29.  1996.  the  FTC  announced  that  it  had 
obtained  a  federal  court  order  against 
Fortima  Alliance.  L.L.C.,  temporarily 
halting  an  alleged  pyramid  scheme 
advertised  over  the  internet  that  had 
taken  in  over  $6  million.'*  On  June  12, 
1996,  the  FTC  obtained  a  preliminary 
injunction,  keeping  in  effect  the 
identical  provisions  of  the  temporary 
restraining  order.  The  FTC  has  also 
established  an  electronic  forum 
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"  17  CFR  230.251  et  seq.  (1996).  Regulation  A  is 
an  exemption  bom  registration  available  to  issuers 
that  are  neither  Securities  Exchange  Act  of  1934 
reporting  companies  or  investment  companies  and 
permits  interstate  offerings  of  up  to  $5  million 
during  any  twelve  month  period,  including  up  to 
$1.5  million  in  non-issuer  resales.  An  offering 
pursuant  to  Regulation  A  requires  that  the  issuer 
file  an  "offering  circular"  with  the  SEC. 

The  SEC  also  noted  that  its  regulatory  authority 
over  Wit-Trade  extends  to  some  categories  of  Wit- 
Trade's  users.  Specifically,  the  SEC  cautioned  that 
Spring  Street  should  inform  users  of  the  system  that 
if  they  post  quotations  simultaneously  on  both  the 
Buyer  and  Seller  Bulletin  Boards,  they  may  be 
considered  a  "dealer"  and  required  to  register  as 
such  and  comply  with  the  requirements  applicable 
to  broker-dealers  under  the  federal  securities  laws. 
The  SEC  also  stated  that  any  transactions  facilitated 
through  Wit-Trade  would  be  subject  to  the  antifraud 
provisions  of  the  federal  securities  laws. 

Further,  by  letter  dated  June  21, 1996.  the  SEC's 
Divisions  of  Market  Regulation.  Investment 
Management  and  Corporation  Finance  granted 
approval  to  Real  Goods  Trading  Corp.  ("RGTC"), 
permitting  it  to  operate  a  bulletin  board  system  on 
the  World  Wide  Web  whereby  persons  may  post 
notices  regarding  purchases  or  sales  of  RGTC  stock 
in  light  of  representations  that,  inter  alia.  RGTC  will 
not  receive  any  compensation  for  creating  or 
maintaining  the  system  and  that  it  will  not  receive, 
transfer  or  hold  any  funds  or  securities  in 
connection  with  its  operation  of  the  system.  Real 
Goods  Trading  Corp.,  1996  SEC  No-Act.  Lexis  566 
(June  24,  1996);  Jeffrey  Taylor.  "SEC  to  Allow  Firm 
to  Run  Market  For  Us  Own  Shares  on  the  Internet," 
Wall  Street  Journal,  June  27,  1996,  at  B12. 

"FTC  V.  Fortuna  Alliance,  LX.C.,  Civ.  Docket  96- 
CV-799,  W.D.  Wa.  1996. 
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intended  to  develop  a  set  of  voluntary 
principles  applicable  to  the  use  of 
consumer  information  in  electronic 
media  generally."  This  electronic  forum 
is  presently  soliciting  comment  from  all 
sources,  including  consumers,  industr}' 
representatives,  and  privacy  advocates. 

NASD  Regulation.  Inc.  ("NASDR"), 
the  self-regulatory  organization 
responsible  for  oversight  of  securities 
firms  and  professionals  and  over-the- 
counter  securities  trading,  recently 
issued  a  Notice  to  Members  addressing 
supervisory  and  other  obligations 
related  to  the  use  of  electronic  media. ^ 
In  that  notice,  NASEMl  explained  that 
electronic  communications  are  subject 
to  the  same  approval,  recordkeeping, 
and  filing  requirements  as 
communications  by  other  means  and 
emphasized  that  all  communications  by 
its  members  with  the  public  remain 
subject  to  the  antifraud  provisions  of  the 
federal  securities  laws.  Further,  it 
explained  that  members  must  comply 
with  the  NASD's  suitability  rule, 
disclose  material  adverse  facts  to 
customers,  and  implement  appropriate 
supervisory  procedures  to  ensure  that 
their  associated  persons  do  not  misuse 
electronic  communications  or  engage  in 
misconduct  while  on-line.  NASDR  also 
solicited  comment  from  members 
concerning  their  use  of  electronic  media 
and  whether  there  is  a  need  for 
"prophylactic  regulatory  measures."  2' 

Regulatory  Implications  of  New 
Electronic  Media.  Like  its  sister 
agencies,  the  CFTC  has  been  alert  to  the 
potential  regulatory  and  law 
enforcement  implications  of  the  Internet 
and  electronic  media  generally.  For 
example,  like  businesses  and  other 
government  agencies,  the  Commission  is 
using  electronic  media  to  increase 
public  awareness  of  and  access  to  its 
services.  The  Commission  initiated  its 
website  on  the  World  Wide  Web  on 
October  10, 1995.  The  Commission  now 
regularly  provides  information  on  its 
website  concerning  a  broad  range  of 
topics,  including  enforcement  actions, 
opinions  and  orders,  commitments  of 
traders  reports,  interpretative  letters, 
press  releases,  sanctions  in  effect  and 
reparations  proceedings  (including  the 


necessary  forms  to  institute  reparations 
claims). ^2 

In  addition  to  its  World  Wide  Web 
site,  the  Commission  has  undertaken  a 
variety  of  initiatives  relating  to  the 
appUcation  of  technology  and  electronic 
media  to  regulated  futures  activities. 
The  Commission  recently  concluded 
five  market  automation  briefings, 
soliciting  input  from  four  exchanges  and 
from  the  brokerage  community,  through 
representatives  of  the  Futures  Industry 
Association. 2'  In  these  briefings,  the 
exchanges  described  the  current  status 
and  planned  improvements  to  clearing, 
order-routing,  trade  tracking, 
surveillance  and  automation  systems. 
The  brokerage  representatives  identified 
technological  enhancements,  including 
electronic  transaction  confirmations  and 
recordkeeping  capacity,  relevant  to  the 
continuing  efficiency  and 
competitiveness  of  United  States  futures 
markets. 

To  date,  the  Commission  has 
facilitated  the  use  of  electronic  media  by 
providing  relief  from  or  interpretations 
of  regulatory  requirements  in  a  variety 
of  contexts.  Recently,  the  Division  of 
Trading  and  Markets  issued  a  "no- 
action"  letter  and  a  related  advisory 
allowing  FCMs  to  use  facsimile 
transmissions  to  send  daily 
confirmation  statements  to  certain 
institutional  customers  in  fulfillment  of 
their  obligations  under  Commission 
Rule  1.33(b)."  The  Division  of  Trading 
and  Markets  also  has  issued  an  advisory 
concerning  the  attestation  of  financial 
reports  filed  electronically  with  a  self- 
regulatory  organization.25  Pursuant  to 
Advisory  28-96.  FCMs  and  IBs  who  file 
financial  reports  electronically  with  a 
self-regulatory  organization  that 
operates  a  program  for  electronic  filing 
approved  by  the  Commission,  such  as 
the  Chicago  Board  of  Trade  ("CBT")  or 
the  Chicago  Mercantile  Exchange 
("CME"),  may  use  a  personal 
identification  number  ("PIN")  in  lieu  of 


'»  See  FTC's  website  at  http://www.ftc.gov/ftc/ 
privacy.htm. 

»NASD  Notice  to  Members  96-50,  July  1996.  In 
a  previous  notice.  NASDR  provided  guidance  to  its 
members  concerning  the  regulatory  implications  of 
certain  conduct  occurring  over  various  electronic 
media,  including  the  World  Wide  Web.  "bulletin 
boards,"  electronic  mail,  "chat  rooms."  and 
hyperlinked  sites.  "Ask  the  Analyst  About 
Electronic  Communications."  NASD  Regulatory  &■ 
Compliance  Alert,  April  1996. 

"  NASD  Notice  to  Members  96-50.  July  1996. 


^The  address  of  the  site  is  http://www.cftc.gov. 
It  is  visited  by  thousands  of  users  each  month. 

"Advisory  No.  25-96  (May  13,  1996);  "Market 
Automation  Examined,"  (Current  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  Report  Letter  No.  528  at 
5  (June  7, 1996). 

"Advisory  No.  22-96,  [Current  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  1 26,679  (May  2.  1996). 
Throughout  this  Interpretation  the  Commission 
refers  to  various  staff  interpretative  letters  and 
advisories.  These  letters  and  advisories  represent 
interpretations  by  the  Commission's  staff  and  do 
not  necessarily  represent  interpretations  by  the 
Commission.  The  Commission  intends  to  issue  a 
separate  Federal  Register  release  addressing 
electronic  communications  and  disclosures  by 
FCMs  and  IBs.  Prior  to  the  issuance  of  such  a 
release,  the  Commission's  Division  of  Trading  and 
Markets  will  continue  to  resolve  issues  in  this  area 
on  a  case-by-case  basis. 

»  Advisory  No.  28-96,  [Current  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  1 26,711  (May  28, 1996). 


a  signature,  which  will  be  deemed  to  be 
the  equivalent  of  a  manual  signature  for 
purposes  of  attestation  under 
Commission  Rule  1.10(d){4).«'  The  PIN. 
therefore,  will  constitute  a 
representation  by  the  user  that  the 
information  contained  in  the  financial 
report  is  true,  correct  and  complete.  The 
Division  of  Trading  and  Markets  also  is 
encouraging  the  CME  and  the  CBT  to 
license  the  electronic  filing  system 
developed  jointly  by  these  exchanges, 
and  currently  used  by  their  members  to 
file  financial  reports  electronically,  at 
reasonable  cost  to  other  markets  and  is 
evaluating  whether  to  require  electronic 
filing  for  all  but  certified  financial 
statements.  The  Division  of  Trading  and 
Markets  also  has  encouraged  the  use  of 
electronic  media  to  achieve  greater 
efficiency  by  allowing  firms  to  directly 
enter  certain  registration  filings  in 
connection  with  the  National  Futures 
Association  ("NFA")  direct  entry 
program. 2'' 

T^e  Commission's  Division  of 
Enforcement  ("DOE")  is  actively 
monitoring  activity  on  the  Internet  and 
proprietary  on-line  services.  The  DOE 
investigates  and  prosecutes  violations  of 
the  CEA  by  persons  who  use  electronic 
media,  as  well  as  any  other  media,  to 
accomplish  such  violations.  For 
instance,  the  Commission  recently 
brought  an  action  in  the  United  States 
District  Court  for  the  Southern  District 
of  Florida  against  certain  persons 
alleging  fraud  in  connection  with  the 
sohcitation  and  receipt  of  funds  for  the 
purchase  and  use  of  computer-generated 
trading  systems.^*  The  complaint  alleges 
that  the  defendants  in  that  case 
marketed  the  systems  in  national 
newspapers  and  on  the  Prodigy  on-line 
service  Money  Talk  Bulletin  Board.  On 
October  16, 1995,  the  District  Court 
issued  an  ex  parte  order  freezing 
defendants'  assets.  On  October  25,  1995, 
the  defendants,  without  admitting  or 
denying  the  allegations,  consented  to 
the  entry  of  an  Order  of  Preliminary 
Injunction  which,  among  other  things, 
prohibited  them  from  acting  as  CTAs 
without  benefit  of  registration. 

In  addition,  the  DOE  will  shortly 
introduce  a  section  of  the  Commission's 
website  through  which  members  of  the 
pubUc  can  provide  it  with  information 
regarding  possible  violations  of  the  CEA 


J*  The  Commission  approved  rules  of  the  CME 
and  CBT  permitting  electronic  filing  of  financial 
reports  prior  to  issuing  this  advisory.  See  CME  Rule 
970  (approved  by  the  Commission  on  September  27. 
1993);  CBT  Capital  Rule  311,  Appendix  4B 
(approved  by  the  Commission  on  September  21. 
1993).  The  Commission  expects  to  propose  iu  own 
rules  on  this  subject  in  the  near  future. 

z'  57  FR  60799  (December  22.  1992). 

M  CFTC  v.  Maseri,  et  al..  Case  No.  95-6970-Civ- 
Davis  (S.D.  Fla.  1995). 
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r>ccurnng  on  the  Internet  or  elsewhere. 
This  seirtion  will  be  an  importeint  part 
of  the  DOE  s  and  the  Commission's 
surveillance  and  information  gathering 
activities  over  the  Internet. 

The  Commission's  Office  of 
Information  Resources  Management 
("OIRM")  performs  ongoing  assessments 
of  the  opportunities  offered  by  the  use 
of  new  technology  to  streamline  or 
otherwise  improve  the  effectiveness  of 
the  Commission's  programs.  For 
example,  in  addition  to  implementing 
and  maintaining  the  Commission's 
website.  OIRM  has  recently  provided  a 
firewall-protected  cormection  between 
the  Commission's  internal  network  and 
the  internet.  This  connection  provides 
all  Commission  staff  with  Internet 
electronic  mail  addresses,  thereby 
enabling  them  to  receive  industry 
inquiries  electronically  and  to  respond 
to  such  inquiries  more  rapidly.  It  also 
provides  select  Commission  staff  with 
full  web-browsing  capabilities  to 
facilitate  surveillance  and  other 
information  gathering  activities. 

In  sum,  the  Commission  supports  the 
use  of  new  technologies  to  enhance 
efficiency  and  competitiveness  and 
believes  that  electronic  media  can 
provide  an  effective  alternative  to 
traditional  paper-based  media.  The 
Commission  encourages  industry 
participants  to  consult  with  the 
Commission  as  they  develop  and  refine 
electronic  media  applications  in  order 
to  assure  that  transitions  to  electronic 
media  occur  efficiently  and  without  loss 
of  regulatory  protections. 

The  Commission  is  issuing  this 
release  to  provide  guidance  concerning 
a  range  of  issues  presented  by  existing 
and  contemplated  uses  of  electronic 
media  by  the  managed  futures  industry. 
The  release  addresses:  the  applicability 
of  the  CEA  and  Commission  regulations 
to  the  use  of  electronic  media,  including 
registration  duties  and  other  regulatory 
requirements  applicable  to  persons  who 
use  electronic  media  to  provide 
commodity  trading  advice  or  to  solicit 
managed  futures  accounts  or  pool 
participations;  the  criteria  and 
requirements  apjjlicable  to  CPOs  and 
CTAs  seeking  to  use  electronic  media 
for  the  dehvery  of  Disclosure 
Documents,  reports  and  other 
information;  and  a  mechanism  whereby 
CPOs  and  CTAs  may  use  electronic 
media  to  file  Disclosure  Documents 
with  the  Commission.  The  Commission 
invites  comment  on  each  of  these  topifcs, 
and  any  related  issues  of  interest  to 
futures  professionals  or  other  market 
users. 


n.  Applicability  of  the  Commodity 
Exchange  Act  and  Regulations 
1  n^rt-under  to  Use  of  Electronic  Media: 
Registration  and  Other  Requirements 
for  Commodity  Trading  Advi<»ors  and 
Commodity  Pool  Operators 

The  advent  of  electronic  media,  such 
as  the  Internet,  as  common  modes  of 
commercial  communication  has  given 
rise  to  numerous  questions  concerning 
the  appUcabihty  of  existing  regulatory 
structures  to  these  media.  Although  this 
release  is  principally  directed  toward 
the  use  of  electronic  media  by  managed 
futures  professionals,  the  Commission 
also  wishes  to  emphasize  that,  as  a 
general  matter,  the  nature  and  effect  of 
a  person's  conduct,  not  the  medium  of 
communication  chosen,  determine  the 
applicability  of  the  Commission's 
regulatory  framework.  Consequently, 
persons  using  electronic  media  are 
subject  to  the  same  statutory  and 
regulatory  requirements  under  the 
Commission's  regulatory  framework  as 
persons  employing  other  modes  of 
communication. 

This  conclusion  follows  from  the 
breadth  of  the  mandates  codified  in  the 
CEA,  as  well  as  their  express  terms.  The 
definition  of  CPO,  for  example,  includes 
"any  person  engaged  in  a  business  that 
is  of  the  nature  of  an  investment  trust, 
syndicate,  or  similar  form  of  enterprise, 
and  who,  in  connection  therewith, 
solicits,  accepts  or  receives  from  others 
funds,  securities  or  property,  either 
directly  or  through  capital 
contributions,  the  sale  of  stock  or  other 
forms  of  securities,  or  otherwise,  for  the 
purpose  of  trading  in  any  commodity  for 
future  delivery  on  or  subject  to  the  rules 
of  any  contract  market  *  *  *."^ 
Similarly,  the  CTA  definition  includes 
"any  person  who  *   *   *  for 
compensation  or  profit,  engages  in  the 
business  of  advising  others,  either 
directly  or  through  publications, 
writings  or  electronic  media,  as  to  the 
value  of  or  the  advisability  of  trading  in 
any  contract  of  sale  of  a  commodity  for 
future  delivery  made  or  to  be  made  on 
or  subject  to  the  rules  of  a  contract 
market*  *  *."3o  Section  4l  of  the  Act 
confirms  the  national  public  interest  in 
the  activities  of  CTAs  and  CPOs  whose 
advice  to  and  arrangements  with  clients 
"take  place  and  are  negotiated  and 
performed  by  the  use  of  the  mails  and 
other  means  and  instrumentalities  of 


»7  U.S.C.  la(4)  (emphasis  added). 

»7  U.S.C.  la(5)(A)  (emphasis  added).  The 
definition  of  the  term  "commodity  trading  advisor" 
was  amended  by  the  Futures  Trading  Act  of  1982, 
Pub.  L.  No.  97-444.  96  Stat.  2204  in  order  to  refer 
expressly  to  "elecUonic  media."  Similarly,  the 
exclusions  from  the  CTA  definition  for  newspaper 
reporters  and  publishers  were  anjended  to  add 
"electronic  media"  to  the  exclusion  for  print  media. 


interstate  commerce."  "  More  generally. 

Section  18  of  the  .-^ct  directs  the 
Commission  to  establish  and  maintain, 
"as  part  of  its  ongoing  operations," 
research  and  information  programs  to 
determine,  inter  alia,  "the  feasibility  of 
trading  by  computer,  and  the  expanded 
use  of  modern  information  sx^tem 
technology;  electronic  data  processing, 
and  modem  communication  systems  by 
commodity  exchanges,  boards  of  trade, 
and  by  the  Commission  itself  for 
purposes  of  improving,  strengthening, 
facilitating,  or  regulating  futures  tracUng 
operations." '2 

However,  although  Congress's  intent 
that  the  Act  should  encompass  and 
accommodate  new  technologies  is  clear, 
market  participants  may  nevertheless 
benefit  from  guidance  as  to  the  manner 
in  which  the  Act  and  Commission  rules 
apply  in  specific  contexts.  This  release 
is  intended  to  facilitate  the  use  of 
electronic  information  and 
communications  systems  by 
Commission  registrants  in  conducting 
their  businesses  and  in  making  required 
filings  with  the  Commission.  In 
particular,  this  release  is  intended  to 
facilitate  the  use  of  electronic 
communication  systems  by  clarifying 
the  manner  in  which  Commission  rules, 
generally  written  to  address  either  oral 
or  hardcopy  v^itten  communications, 
may  be  translated  into  the  context  of 
electronic  media. 

As  a  threshold  matter,  the 
Commission  wishes  to  emphasize  the 
registration  duties  of  persons  using 
electronic  media  to  engage  in  activity 
subject  to  the  Act  and  Commission 
regulations.  The  Act's  registration 
requirements  for  commodity 
professionals  are  a  cornerstone  of  the 
regulatory  framework  enacted  by 
Congress.  Determinations  as  to  whether 
a  person  must  register,  and  in  what 
capacity,  require  an  evaluation  of  all  of 
the  "circumstances  surrounding  such 
person's  commodity-related 
activities."  33  Section  4m{l)  of  the  Act 
makes  it  unlawful  for  any  CTA  or  CPO, 
imless  excluded  or  exempted  from 
registration,  "to  make  use  of  the  mails 
or  any  instrumentality  of  interstate 
commerce  in  coimection  with  his 
business  as  such  commodity  trading 
advisor  or  commodity  pool  operator"  ^* 
without  being  registered  under  the  Act. 
Thus,  the  Act  requires  the  registration  of 
persons  who  use  any  instrumentality  of 
interstate  commerce,  including 


"  7  U.S.C.  6t  (emphasis  added). . 

»7  U.S.C.  22  (emphasis  added). 

"48  FR  35248.  35253  n.27  (August  3,  1983). 

J*?  U.S.C.  6m(l). 
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electronic  media,  in  connection  with 
their  business  as  a  CTA  or  CPO. 

A.  Commodity  Trading  Advisory 
Activities 

1.  Trading  Advice  Communicated 
Electronically 

The  Act  defines  the  term  "commodity 
trading  advisor"  to  include,  subject  to 
specified  exclusions,  any  person  who: 
"(i)  for  compensation  or  profit,  engages 
in  the  business  of  advising  others,  either 
directly  or  through  publications, 
writings,  or  electronic  media,  as  to  the 
value  of  or  the  advisability  of  trading 
in"  futures  contracts,  commodity 
options,  or  leverage  transactions;  or  "(ii) 
for  compensation  or  profit,  and  as  part 
of  a  regular  business,  issues  or 
promulgates  analyses  or  reports 
concerning  any  of  the  activities  referred 
to  in  clause  (i)."  ^^  Thus,  subject  to 
certain  statutory  exclusions,  any 
persons  who  for  compensation  or  profit 
engage  in  the  business  of  advising 
others  concerning  trading  in  futures  or 
commodity  options  or  of  issuing 
analyses  or  reports  concerning  such 
trading,  are  deemed  CTAs  under  the 
Act. 

A  threshold  requirement  of  the  CTA 
definition  is  that  the  trading  advisory 
activity  be  undertaken  for 
"compensation  or  profit."  This  does  not, 
however,  require  that  "the 
'compensation  or  profit'  flow  directly 
from  the  person  or  persons  advised 
*   *   *  [i]t  is  sufficient  that  the 
compensation  or  profit  is  to  result 
wholly  or  in  part  from  the  furnishing  of 
the  services  specified  in  section 
lla(5))."  3*  Accordingly,  this 
requirement  has  been  interpreted  by 
Commission  staff  to  include  direct  or 
indirect  forms  of  compensation  or  profit 
received  by  a  CTA,  including  the 
attraction  of  new  customers  or 
maintenance  of  a  customer  base.'"' 

The  term  "commodity  trading  advice" 
has  been  interpreted  expansively  and 


includes  particularized  trading  advice 
that  recommends  specific  transactions 
or  trading  methodologies  as  well  as 
advice  concerning  the  "value  of  or 
advisability"  of  trading  in  futures  or 
commodity  options.  Consequently,  one 
who  advises  others  concerning  the  value 
of  using  futures  generally,  without 
providing  specific  trading 
recommendations,  nonetheless  is 
providing  commodity  trading  advice. 
Further,  persons  may  provide 
commodity  trading  advice  even  though 
they  "are  neither  directly  or  indirectly 
involved  in  the  soUcitation  of  funds  or 
trades  or  the  trading  of  accounts."  '*  For 
example,  Commission  staff  have  found 
that  a  publication  that  includes  general 
information  on  trading  in  commodity 
interests,  detailed  information  on  price 
forecasting  and  specific  advice  on 
market  conditions  that  signal  when 
persons  should  trade  in  the  futures 
markets  provides  trading  advice.^ 
Commodity  trading  advice  may  include 
information  already  contained  in  the 
public  domain  ^  and  is  not  limited  to 
trading  "recommendations."*' 

In  applying  the  CTA  definition,  the 
Commission  has  recognized  that 
commodity  trading  advice  may  be 
provided  through  all  forms  of 
commxmication,  including  electronic 
media.  This  conclusion  is  compelled  by 
the  Act's  express  terms;  as  noted  by 
Commission  staff,  "[i]n  distinguishing 
between  trading  advice  offered  directly 
or  through  publications,  writings  or 
electronic  media,  [the  statutory  CTA 
definition]  is  clearly  intended  to  reach 
'impersonal,'  indirect  forms  of  trading 
advice  and  explicitly  recognizes  that 
commodity  trading  advice  may  be  given 


M  7  U.S.C.  la(S)(A). 

»CFTC  Interpretative  Letter  No.  75-11,  (1975- 
1977  Transfer  Binder!  Comm.  Fut.  L.  Rep.  (CCH) 
1 20,098,  at  20.763  n.6  (Office  of  the  General 
Counsel.  Trading  and  Markets,  September  15, 
1975). 

"CFTC  Interpretative  Letter  No.  76-10,  (1975- 
1977  Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH) 
i  20,157  (Office  of  the  General  Counsel.  April  22, 
1976);  CFTC  Interpretative  Letter  No.  75-6,  (1975- 
1977  Transfer  Binder]  Comm.  Fut.  L  Rep.  (CCH) 
1 20,093  (Office  of  the  General  Counsel,  Trading 
and  Markets,  August  13.  1975).  For  example. 
Commission  staff  have  found  the  "compensation  or 
profit"  requirement  of  the  CTA  definition  satisfied 
where  a  CTA's  customers  receive  commission 
rebates  from  an  FCM  that  are  then  credited  toward 
payment  of  the  CTA's  commodity  information 
service  subscription  fees.  Division  of  Trading  and 
Markets  InterpreUtive  Letter  No.  95-51,  [Current 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 26,420 
(May  1,1995). 


in  forms  other  than  pjersonalized  trading 
advice." ''^ 

Commission  staff  have  appfied  the 
CTA  definition  to  "persons  who  make 
commodity  interest  trading  advice 
available  to  the  public  through  mass 
media,  such  as  newsletters,  telephone 
hothnes  or  electronic  devices  including 
computer  software,  rather  than  through 
direct  communication  with  individual 
persons."  *^  Staff  letters  have  applied 
the  CTA  definition  to.  for  example, 
designers  and  distributors  of  computer 
software  programs  that  generated 
commodity  trading  recommendations  or 
strategies;  *•  a  professor  who  received 
compensation  for  applying  research  and 
periodically  updating  a  computer  model 
used  for  trading  commodity  interests;  ** 
the  distributor  of  software  that  analyzed 
a  United  States  dollar  index;  **  and  the 
licensor  of  a  computer  software  program 
who  had  developed  and  licensed  to 
more  than  fifty  licensees  various 
computerized  trading  systems  that 
allowed  the  hcensees  to  input  data 
setting  the  parameters  of  futures 
transactions.'*^  These  staff  positions  are 
consistent  with  applications  of  the  CTA 
definition  to  other  impersonal  or 
indirect  forms  of  communication,  such 


"Division  of  Trading  and  Markets  InterpreUtive 
Letter  No.  96-56.  [Current  Transfer  Binder]  Comm. 
Fut.  L.  Rep.  (CCH)  1 (July  8. 1996). 

*  Unpublished  letter  from  Andrea  M.  Corcoran. 
Director,  Division  of  Trading  and  Markets,  dated 
March  14, 1990  ("even  assuming  that  information 
contained  in  the  [publication]  is  available 
elsewhere  in  the  public  domain,  it  is  our  opinion 
that  the  CTA  definition  includes  an  enterprise 
which  is  devoted  to  compiling  advice,  reports  or 
analyses  of  others  with  respect  to  futures  markets 
and  to  publishing  such  data  in  a  book  such  as  the 
[publication]  on  a  regular  basis"). 

*'  Unpublished  letter  frtjm  Susan  C.  Ervin,  Deputy 
Director/Chief  Counsel,  Division  of  Trading  and 
Markets,  dated  March  14, 1989  (noting  that  the 
absence  of  interpretative  or  analytical  information 
does  not  exclude  a  person  from  the  definition  of  a 
CTA).  "The  plain  terms  of  the  statute  indicate 
*   *  *  that  Congress  intended  to  cover  all  types  of 
analyses  and  reports  *   *   *,  not  just  those  that 
advise,  interpret  or  make  recommendations."  CFTC 
Interpretative  Letter  No.  76-25,  [1975-1977 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 20,239 
(Office  of  the  General  Counsel,  December  6, 1976). 
Thus,  a  person  may  provide  commodity  trading 
advice  despite  neither  analyzing  nor  making  any 
predictions  or  representations  about  the 
information  provided. 


«  Division  of  Tradir^g  and  Markets  Interpretative 
Letter  No.  95-101,  (Current  Transfer  Binder]  Comm. 
Fut.  L.  Rep.  (CCH)  1 26,565  (November  21.  1995). 
The  Commission  has  recently  filed  complaints 
addressing  certain  forms  of  alleged  CTA  activity 
conducted  by  means  of  electronic  media.  For 
example,  the  Commission  and  the  Attorney  General 
for  the  State  of  Florida  jointly  filed  a  complaint, 
which  was  later  amended  to  iitclude  a  new 
defendant,  in  CFTC  v.  fDI  Limited  Inc.  d/b/a  Future 
Vision.  Case  No.  95-622  l-Civ-Gonzalez  (S.D.  Fla.), 
charging  defendants  with,  inter  alia,  acting  as 
unregistered  CTAs  and  violating  the  antifraud 
provisions  of  the  Act  in  the  marketing,  sale  and 
support  of  a  computerized  trading  program. 
Similarly,  the  Commission's  complaint  in  In  the 
Matter  ofR6-W  Technical  Services,  Ltd.,  CFTC 
Docket  No.  96-3.  alleged  that  the  respondenu  had 
marketed  and  sold  a  computerized  futures  trading 
system  generating  trading  signals  for  transactions  in 
various  financial  futures  contracts  without  being 
registered  as  CTAs.  The  complaint  also  charged  the 
parties  with  violations  of  antifraud  provisions  of  the 
Act  by  falsely  advertising  money-back  guarantees 
and  hypothetical  profits  in  magazines,  telephone 
solicitations  and  written  promotional  materials.  The 
Commission  expresses  no  opinion  on  the  merits  or 
ultimate  outcome  of  these  cases. 

"Division  of  Trading  and  Markets  InterpreUtive 
Letter  No.  95-68,  [Current  Transfer  Binder]  Comm. 
Fut.  L.  Rep.  (CCH)  1 26,498  (August  10. 1995). 

«W. 

**  Division  of  Trading  and  Markets  InterpreUtive 
Letter  No.  94-51,  [1992-1994  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  1 26,115  (May  10,  1994). 

<*Division  of  Trading  and  Markets  InterpreUtive 
Letter  No.  93-27.  (1992-1994  Transfer  Binder) 
Comm.  Fut.  L.  Rep.  (CCH)  125,704  (April  2,  1993). 

"  Division  of  Trading  and  Markets  InterpreUtive 
Letter  No.  84-9,  (1982-1984  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  1 22,092  (March  1  and 
April  6.  1984). 
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ds  newsletters  and  other  print  media  ^ 
and  telephone  hotlines. ■*"* 

The  Commission  wisnes  to  make  clear 
that  the  nature  and  scope  of  regulation 
of  trading  advisory  activity  under  the 
CEA  depends  upon  the  type  of  activity 
in  which  the  advisor  engages.  For 
example,  persons  who  provide 
commodity  trading  advice  but  do  so  in 
a  manner  that  is  solely  incidental  to  the 
conduct  of  certain  businesses  or 
professions,  such  as  banking,  news 
publishing  or  news  reporting,  are 
whoilv  excluded  from  the  definition  of 
A  C7TA  Persons  who  provide  commodity 
trading  advice  but  do  not  qualify  for  a 
statutory  exclusion  from  the  CTA 
definition  due  to  the  fact  that  their 
trading  advice  is  net  incidental  to  the 
conduct  of  their  business  or  profession 
as.  e.g..  a  publisher,  are  required  to 
register  as  CT As  and  maintain  specified 
records;  however,  unless  they  are 
managing  customer  accounts,  they  are 
not  subject  to  the  requirement  to  deliver 
a  Disclosure  Document.  Finally,  persons 
who  manage  customer  accounts,  i.e., 
direct  or  guide  accounts,**  are  required 
to  register  with  the  CFTC,  deliver  a 
Disclosure  Document  to  each 
prospective  customer  at  or  before  the 


•Division  of  Trading  and  Markets  Interpretative 
Utter  Na  93-18. 11992-1994  Transfer  Binder) 
Comm.  Fut.  L  Rep.  (CCH)  1 25.694  (February  23, 
1993)  (publications  issued  on  a  monthly  or 
bimonthly  basis  which  contained  ana)yses  and 
advice  concerning  trading  commodity  interests, 
including  go)d.  silver  and  platinum  contracts 
required  registration  as  a  CTA):  CFTC  Interpretative 
Letter  No.  75-3.  [1975-1977  Transfer  Binder) 
Comm.  Fut.  I.  Rep.  (CCH)  1  20,090  (Office  of  the 
General  Counsel,  Trading  and  Markets.  July  31, 
1975)  (publisher  of  newsletter  focusing  on  cash 
commodity  markets  and  thai  occasionally  prints 
advice  concerning  the  use  of  agricultural  futures  for 
hedging  purpoMS  is  a  CTA);  Division  of  Trading 
and  Markets  Int«rin«tative  Letter  No.  94-29,  (1992- 
1994  Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH) 
1 28,020  (March  15.  1994)  (responding  to  general 
questions  regarding  newsletter  publications  and 
CTA  registration  and  concluding  that  publisher  of 
newsletter  offisring  market  advice  is  not  a  CTA  only 
if  advice  is  solely  incidental  to  the  publisher's 
business). 

*  Division  of  Trading  and  Markets  Interpretative 
Utter  No.  93-43,  |1992-1994  Transfer  Binder) 
Comm.  Fut.  L  Rep.  (CCH)  1 25,734  (May  19,  1993) 
(requiring  CTA  registration  of  IB  using  a  "900  line" 
that  provided  prerecorded  trade  recommendations 
as  well  as  research,  market  and  trade  ideas):  see  also 
CFTCv.  Ehrenberg.  [1982-1964  Transfer  Binder] 
Coram.  Fut.  L.  Rep.  (CCH)  1 21,640,  at  26,429  (ED. 
111.  1982)  (party  who  advertised  services  as  pork 
belly  trading  specialist  in  commodities  magazine 
and  gave  commodity  trading  advice  over  telephone 
for  a  fee  was  required  to  register  as  CTA). 

'"Commission  staff  have  stated  that  it  is  not 
necessary  for  a  person  to  have  a  power  of  attorney 
in  order  to  be  "directing"  or  "guiding"  accounts. 
Sef.e.g..  Division  of  Trading  and  Markets 
I.iterpretative  Letter  No.  86-15.  (1986-1987 
Transfer  Binder]  Comm.  Fut.  L  Rep.  (CCH)  1 23,165 
Ouly  22.  1986)  ("[ilt  should  be  noted  that,  although 
the  CTA  has  no  power  of  attorney  over  the  account, 
he  does  have  the  power  to  control  the  client's 
trades"). 


time  at  which  he  sohdts  such  customer, 
obtain  a  signed  acknowledgment  of 
receipt  of  the  EHsclosure  Document  from 
the  customer  and  maintain  specified 
books  and  records.  Persons  who  solicit 
managed  accoimts  for  a  CTA  must  be 
registered  as  an  AP  of  the  CTA  and 
provide  the  required  Disclosure 
Document  at  the  time  of  or  prior  to 
solicitation  of  the  customer.  The 
Commission  provides  guidance  on  a 
case-by-case  basis  concerning  the 
application  of  these  requirements  to 
particular  business  activities  or 
arrangements. 

a.  Exclusions  From  the  CTA  Definition 

The  CEA  provides  an  exclusion  fi-om 
the  CTA  definition  for  banks  and  trust 
companies  (and  their  employees),  news 
reporters,  columnists  and  editors, 
lawyers,  accountants  and  teachers,  floor 
brokers  or  FCMs.  publishers  or 
producers  of  print  or  electronic  data  of 
general  and  regular  dissemination  (and 
their  employees),  contract  markets,  and 
"such  other  persons  not  within  the 
intent  of  this  paragraph  as  the 
Commission  may  specify  by  rule, 
regulation,  or  order.""  These 
exclusions  apply  only  if  the  furnishing 
of  such  services  by  the  specified  persons 
"is  solely  incidental  to  the  conduct  of 
their  business  or  profession."  '2 

(1)  Publisher  or  Producer  of  Electronic 
Data  of  General  and  Regular 
Dissemination 

The  CEA's  express  exclusion  from  the 
CTA  definition  for  publishers  and 
producers  of  print  or  electronic  media 
applies  only  if  two  criteria  are  met.'^ 


"  7  U.S.C.  la(5)(B).  For  instance,  Commission 
Rule  4.14  exempts  from  CTA  registration  various 
categories  of  persons,  including  certain  dealers, 
processors,  brokers  or  sellers  in  the  cash  market  for 
commodities:  a  registered  AP  who  provides  trading 
advice  solely  in  connection  with  his  employment 
as  an  AP;  registered  CPOs  who  provide  trading 
advice  solely  to  pools  for  which  they  are  registered; 
persons  who  are  exempt  from  CPO  registration  who 
provide  trading  advice  solely  to  pools  for  which 
they  are  exempt  from  registration;  and  certain 
persons  who  are  registered  as  investment  advisers 
under  the  Investment  Advisers  Act  of  1940  or  are 
excluded  from  the  definition  of  the  term 
"investment  adviser."  17  CFR  4.14. 

"7  U.S.C.  la(5)(C).  Pursuant  to  statutory 
amendments  adopted  in  1982.  the  Act  also  provides 
thai  the  Commission  may,  "by  rule  or  regulation, 
include  within  the  term  (CTA)  any  person  advising 
as  to  the  value  of  commodities  or  issuing  reports  or 
analyses  concerning  commodities  if  the 
Commission  determines  that  the  rule  or  regulation 
will  effectuate  the  purposes  of  this  paragraph."  7 
U.S.C.  la(5)P). 

"7  U.S.C  la(5)  provides  in  pertinent  part: 

(B)  Subject  to  subparagraph  (C),  the  tenn 
"commodity  trading  advisor"  does  not  include — 

•  •  •  .  « 

(iv)  the  publisher  or  producer  of  any  print  or 
electronic  data  of  general  and  regular 
dissemination,  including  its  employees; 


First,  a  person  must  be  "the  publisher 
or  producer  of  any  print  or  electronic 
data  of  general  and  reguJar 
dissemination  "  (emphasis  added). 
Second,  "the  furnishing  of  such  services 
*   *    *  [must  be]  solely  incidental  to  the 
conduct  of  their  business  or  profession." 
As  construed  bv  CFTC  staff,  the  phrase 
"genera!  and  regular  dissemination" 
applies  to  publications  whose  "primary 
purpose  fisj  to  disseminate  news  and 
other  items  appealing  to  the  interest  of 
all  segments  of  the  business  and 
financial  community."  "•*  In  contrast,  "if 
a  pubhcation  concentrates  on 
disseminating  analyses,  reports  or 
recommendations  bearing  on  a  narrow 
area  of  interest,  such  as  *   *   * 
commodity  futures  trading,"  the  staff 
has  construed  the  publication  not  to  be 
"a  bona  fide  business  or  financial 
publication  of  general  and  regular 
circulation"  for  purposes  of  the 
statutory  exclusion  from  the  CTA 
definition.'' 

(2)  Solely  Incidental 

In  defining  "solely  incidental,"  the 
Commission  does  not  rely  on  a  specific 

numerical  standard  or  percentage  of 
revenues  or  business  but,  rather, 
considers  the  nature  of  the  overall 
business  and  the  factual  context  in 
which  the  advisor\'  services  are 
rendered.'*  Thus,  "a  planned  or 
periodic  expression  of  views  as  to  the 
advisability  of  trading  in  commodity 
futures  made  by  an  PCM  may  be  solely 
incidental  to  its  business!,]  while  the 
same  advice  rendered  by  a  publisher  or 
bank  may  not.  "'^-Generally,  if  a 
publication  has  a  specialized  focus 
upon  futures  transactions  or  is  largely 
devoted  to  futures  trading,  the 
commodity  trading  advice  fiunished 
therein  will  not  be  considered  to  be 
solely  incidental  to  the  conduct  of  the 


(C)  INCIDENTAL  SERVICES— Subparagraph  (B) 
shall  apply  only  if  the  furnishing  of  such  services 
by  persons  referred  to  in  subparagraph  (B)  is  solely 
incidental  to  the  conduct  of  their  business  or 
profession. 

*•  Division  of  Trading  and  Markets  Interpretative 
Letter  No.  76-1.  (1975-1977  Transfer  Binder) 
Comm.  FuL  L.  Rep.  (CCH)  120,135  (February  26, 
1976]  (emphasis  added). 

»/d. 

"frj  the  Matter  of  Annstrong.  (1992-1994 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 25,657 
(February  8,  1993),  reVd  on  other  grounds  sub 
nom..  Annstrong  v.  Commodity  Futures  Trading 
Commission,  [1992-1994  Transfer  Binder)  Comm. 
Fut.  L.  Rep.  (CCH)  125,914  (December  21, 1993) 
[hereinafter  Armstrong}-  see  also  52  FR  41975, 
41978  (November  2. 1987)  (discussing  "solely 
incidental"  as  used  in  Commission  Rule  4.6). 

"Division  of  Trading  and  Markets  Interpretative 
Letter  No.  76-1,  [1975-1977  Transfer  Binder) 
Comm.  Put  L.  Rep.  (CCH)  1 20,135  (February  26, 
1976). 
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publisher's  business.**  Conversely,  if  a 
publication  covers  a  broad  range  of 
topics  and  futures  are  not  its 
predominant  focus,  the  commodity 
trading  advice  provided  therein  may  be 
"solely  incidental"  to  the  conduct  of  the 
publisher's  business.  For  example, 
Commission  staff  have  found  that 
"reprintiing"  by  an  electronic 
information  service  of,  among  other 
things,  specific  trading 
recommendations  was  solely  incidental 
to  its  broader  business  as  an  electronic 
information  and  communications 
service,  a  general  computer  library 
whose  files  included  a  "broad  range  of 
many  different  types  of  information."  " 
However,  advice  furnished  in  a 
financial  publication  (and  related 
telephone  newsline  service)  that  was 
substantially  focused  on  metals  futures, 
was  not  solely  incidental  to  that  entity's 
publishing  business,  but  in  the  words  of 
the  Commission,  was  "the  very  point  of 
that  business."**'  Similarly,  where  a 
newsletter  devoted  a  substantial  number 
of  issues  to  analyses  of  the  futures 
markets  and  specific  trading 
recommendations.  Commission  staff 
found  such  advice  to  be  "fundamental," 
rather  than  solely  incidental,  to  the 
company's  business.*' 


»  Armstrong;  CTTC  Interpretative  Letter  No  75- 
4,  (197S-1977  Transfer  Binder]  Conun.  Fut  L.  Rep. 
(CCH)  1 20,091  (Office  of  the  General  Counsel. 
Trading  and  Markets.  August  11.  1975). 

"Division  of  Trading  and  Markets  Interpretative 
Letter  No.  83-3,  (1982-1984  Transfer  Binder) 
Conun.  Fut.  L.  Rep.  (CC:H)  1 21.842,  at  27.538  (May 
25,  1983)  (describing  the  computer  information  and 
communications  service  as  "computer  library  and 
information  distribution  business"). 

'^Armstrong,  at  40.149. 

*|  CFTC  InterpreUtive  Letter  No.  75-4,  |1975- 
1977  Transfer  Binder)  Conun.  Fut.  L  Rep.  (CCH) 
1 20.091,  (Office  of  the  General  Counsel.  Trading 
and  Markets.  August  11. 1975).  The  United  Sutes 
Supreme  Court's  interpretation  of  the  term 
"investment  adviser"  in  SEC  v.  Lowe,  472  U.S.  181 
(1985),  as  used  in  the  Investment  Advisers  Act  of 
1940  ("lAA").  does  not  mandate  a  different  result. 
In  Lowe,  after  reviewing  the  language  and  legislative 
history  of  the  lAA,  the  Court  held  that  Congress  had 
excluded  publishers  of  generalized  securities  advice 
from  the  definition  of  investment  adviser.  Although 
a  "bcial  parallel"  exists  between  the  Section 
la(5)(B)(iv)  of  the  CEA  and  Section  203(c)  of  the 
lAA  (the  exclusion  for  "the  publisher  of  a  bona  fide 
newspaper,  magazine  or  business  of  financial 
publication  of  general  and  regular  circulation"), 
unlike  the  investment  adviser  definition  of  the  lAA, 
the  CTA  definition  in  Section  la(5)(C)  of  the  CEA 
limits  the  exclusions  in  Section  la(5)(B],  including 
the  publishers'  exclusion  of  Section  la(5)(B)(iv),  to 
cases  where  "the  furnishing  of  such  services  by  the 
foregoing  persons  is  solely  incidental  to  the  conduct 
of  their  business  or  profession."  Armstrong,  at 
40,149.  Consequently,  as  the  Commission  noted  in 
Armstrong,  "(gjiven  this  clear  distinction  between 
Congress'  exclusionary  language  in  (the  lAA  and 
the  CEA.  the  Commission  is]  not  persuaded  that  the 
holding  in  Lowe  mandates  a  broad  construction  of 
the  exclusion  from  the  definition  of  CTA  for  certain 
publishers."  Id. 


b.  Exemption  From  Registration  for 
Persons  Who  Furnish  Trading  Advice  to 
Fifteen  or  Fewer  Persons  and  Who  Do 
Not  Hold  Themselves  Out  as  CTAs 

Section  4m(l)  of  the  CEA  provides  an 
exemption  from  registration  for  CTAs 
who  during  the  preceding  twelve 
months  have  not  furnished  trading 
advice  to  more  than  fifteen  persons  and 
who  do  not  "hold  (themselves]  out 
generally  to  the  public  as  a  commodity 
trading  advisor."  "  A  CTA  who 
identifies  himself  as  a  CTA  or  otherwise 
refers  to  his  advisory  services  or  history 
on  a  public  electronic  forum  such  as 
portions  of  the  Internet  or  a  proprietary 
on-line  service  may  not  avail  himself  of 
the  exemption  under  Section  4m(l). 
Such  conduct  constitutes  "holding  out" 
to  the  public  as  a  CTA."  This  view  is 
consistent  with  the  SEC's  views 
concerning  the  ineligibility  of  offerings 
posted  on  the  Internet  for  the  Regulation 
D  safe  harbor  from  registration.  As 
stated  by  the  SEC,  "[t]he  placing  of  the 
offering  materials  on  the  Internet  would 
ngt  be  consistent  with  the  prohibition 
against  general  solicitation  or 
advertising  in  Rule  502(c)  of  Regulation 

2.  Directories  and  Compilations 

In  addition  to  using  electronic  media 
to  communicate  specific  commodity 
trading  advice,  market  participants  may 
engage  in  activities  that  impUcate 
registration  duties  and  other  CFTC 
requirements  by  operating  sites  on  the 
World  Wide  Web  that  compile 
information  about  other  registrants  or 
futures-related  subjects.  For  example, 
many  locations  on  the  Internet  provide 
central  repositories  for,  directories  of,  or 
mechanisms  to  access  information 
compiled  from  multiple  sources. 


"7U.S.C.  6m(l). 

^  See  examples  infra,  at  the  conclusion  of  this 
section.  Likewise,  a  CPO  who  advertises  a  pool  on 
the  Internet,  e.g.,  by  identifying  himself  as  a  CPO 
of  a  pool,  may  not  obtain  an  exemption  from 
registration  relief  under  Commission  Rule 
4.13(a)(1),  inasmuch  as  such  advertising  plainly 
negates  one  of  the  required  elements  of  the 
exemption.  Commission  Rule  4.13(a)(1)  provides  an 
exemption  from  registration  for  a  CPO  if.  among 
other  things,  "it  does  not  receive  any  compensation, 
directly  or  indirectly,  for  operating  the  pool,  except 
reimbursement  for  ordinary  administrative 
expenses  of  operating  the  pool;"  "jilt  operates  only 
one  pool  at  a  time;"  and    Injeither  the  person  nor 
any  other  person  involved  with  the  pool  does  any 
advertising  in  connection  with  the  pool  '   '  *."  17 
CFR  4.13(a)(1)  (emphasis  added). 

"60  FR  at  53464.  SEC  Rule  502(c)  prohibits  "any 
form  of  general  solicitation  or  general  advertising" 
and  applies  to  Regulation  D  offerings  pursuant  to 
SEC  Rules  505  and  506.  17  CFR  230.502(c).  Thus. 
CPOs  who  use  electronic  media  in  a  manner 
inconsistent  with  Regulation  D  may  not  obtain 
relief  purauant  to  Commission  Rule  4.8,  which  is 
available  only  with  respect  to  offerings  pursuant  to 
SEC  Rules  505  and  506.  17  CFR  4.8. 


Persons  who  compile  and  reprint 
information,  whetlier  electronically  or 
on  paper  media,  may  be  subject  to  the 
Commission's  registration  requirements 
notwithstanding  the  fact  that  they  did 
not  originally  prepare  the  information 
disseminated.  The  terms  "advising"  and 
"issues  or  promulgates"  are  not  limited 
to  the  author  of  such  materials  but 
include  the  "dissemination  of  another's 
views  to  third  persons."  *' 

Compilations  of  information  may 
range  from  listings  of  performance  data 
for  all  publicly  offered  commodity 
pools,  comparable  to  newspaper  listings 
of  mutual  fund  returns,  to  narrowly 
focused  descriptions  of  the  trading 
strategies  and  history  of  a  single  CTA. 
In  determining  whether  such 
compilations  constitute  either  advice  as 
to  "the  value  of  or  the  advisability  of 
trading"  futures  or  commodity  options 
or  "analyses  or  reports"  concerning 
such  trading,  as  well  as  the  applicability 
of  various  statutory  exclusions,  the 
Commission  considers  all  of  the 
relevant  facts  and  circumstances. 
However,  to  facilitate  use  of  the  Internet 
by  commodity  professionals,  the 
Commission  wishes  to  clarify  the  status 
of  certain  types  of  pubUcations  of 
futures-related  data. 

Publications  that  compile  trading 
results  for  commodity  pools  selected  on 
an  objective,  neutral  basis,  e.g.,  all 
commodity  pools  of  a  certain  size  or 
geographic  location,  could  be  viewed  as 
providing  "reports  or  analyses" 
concerning  futures  transactions  and 
thus  as  within  the  CTA  definition.  To 
the  extent  that  such  compilations  are 
presented  by  a  publisher  of  print  or 
electronic  media  of  "general  and  regular 
dissemination"  in  a  manner  solely 
incidental  to  that  business,  the 
pubUsher  would  qualify  for  the 
statutory  exclusion  from  the  CTA 
definition.  The  publisher  of  a 
newspaper  of  general  circulation  could 
therefore  publish,  in  a  manner 
incidental  to  that  business,  the 
performance  results  for  all  commodity 
pools  or  for  all  pubhcly  traded 
commodity  pools  without  registration  as 
a  CTA  or  compUance  with  the  statutory 
and  regulatory  requirements  applicable 
thereto. 

If  a  compilation  of  performance  data 
for  publicly  offered  pools  were 
pubhshed  by  a  firm  that  does  not 
qualify  as  a  pubUsher  of  data  of  general 
and  regular  dissemination,  e.g.,  a 
business  devoted  exclusively  or 
primarily  to  operating  Internet  sites 


«  CFTC  Interpretative  Letter  No.  76-24, 11975- 
1977  Transfer  Binder]  Comm.  Fut  L.  Rep.  (CCH) 
1 20,234  (Office  of  the  General  Counsel.  August  17, 
1976). 
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providing  data  concerning  CTAs  and 
CPOs,  the  statutory  "publisher" 
exclusion  would  not  apply.  However, 
the  Commission  beUeves  that  provided 
such  data  are  developed  using  objective, 
neutral  criteria,  such  as  size  or 
geographical  location,  and  presented  as 
such  by  a  bona  fide  news  organization 
for  the  purpose  of  providing  current 
market  data,  registration  as  a  CTA 
should  not  be  required.**  Similarly,  an 
unbiased  compilation  of  all  registered 
CTAs  in  a  given  location,  clearly 
described  as  such  and  without  any 
express  or  implied  evaluation  or 
suggestions  as  to  the  quality  of  the 
services  such  persons  provide,  may  be 
viewed  as  equivalent  to  the  telephone 
"yellow  pages"  directory,  and  would 
not  implicate  the  Commission's 
registration  requirements.  However, 
compilations  of  selected  CTAs,  or  of 
CTAs  who  pay  a  fee  for  inclusion  in  a 
list,  may  not  be  neutrally  developed 
compilations  and  may.  in  effect, 
promote  the  services  of  selected  CTAs. 
If  the  provider  of  this  information  is 
compensated  for  or  receives  profit  from 
such  activities,  absent  the  applicability 
of  a  specific  exclusion,  that  person  is 
required  to  register  as  a  CTA.*' 
Moreover,  even  absent  such 
compensation,  the  presenter  of  such 
data  may  be  soliciting  discretionary 
accounts  on  behalf  of  one  or  more  CTAs 
and  thus  required  to  register  as  an  AP 
of  such  CTA.  or  as  a  CTA. 

Compilations  presented  on  electronic 
media  may  contain  actual  descriptive 
data  or  simply  a  collection  of 
hyperlinks.  HyperUnks.  a  prominent 
feature  of  the  World  Wide  Web.  enable 
a  user  to  connect  from  one  location  or 
document  to  another,  a  facility  without 
apparent  analogy  in  paper-based  media. 
Hyperlinks  consist  of  an  address  or 
phrase  which,  when  activated  by  a  click 


'•The  Commission  stresses,  however,  that 
providing  even  objective  market  or  performance 
history  data  in  the  context  of  a  publication  that  has 
the  purpose  or  effect  of  providing  or  marketing 
trading  advisory  services  would  require  CTA 
registration.  Thus,  a  newsletter  published  to 
communicate  the  trading  advice  of  a  particular  CTA 
or  to  promote  a  CTA  "hotline"  service  and  also 
including  performance  data  for  commodity  pools 
would  implicate  the  CTA  definition, 
notwitiistanding  that  such  performance  data  are 
objectively  developed,  because  the  publication  is 
predominantly  one  designed  to  provide  trading 
advice.  Thus,  whether  a  particular  presentation 
constitutes  trading  advice  depends  upon  the  facts 
and  circumstances  in  which  tiie  presentation  is 
made  and  the  representations,  express  or  implied, 
made  concerning  the  content  of  the  presentation. 

*'As  noted  above,  compensation  in  this  context 
does  not  require  that  payment  be  received  for  the 
communication  in  question.  Rather,  if  the  provider 
of  such  data  profits  from  presenting  it,  even 
indirectly,  such  as  by  promoting  its  own  services, 
the  statutory  "compensation  or  profit"  standard  is 
satisfied. 


of  the  mouse,  connects  the  user  to 
another  location  on  the  Internet.  The 
Commission's  website,  for  example,  has 
hyperhnks  to  a  number  of  World  Wide 
Web  sites,  including  each  of  the  United 
States  contract  markets.  Internet 
directories  such  as  Yahoo  and  Magellan 
are  basically  organized  collections  of 
hyperlinks.  Hyperlinks,  although 
fundamentally  a  connective  mechanism 
between  websites,  nonetheless  can  be 
used  in  such  a  manner  as  to 
commimicate  advice  about  the  value  of 
or  advisability  of  trading  in  commodity 
interests,  e.g.,  by  labeling,  describing,  or 
otherwise  introducing  the  hyperlinked 
sites.  This  would  be  the  case,  for 
example,  where  the  operator  of  a 
website  provides  editorial  comment 
about  the  hyperlinks  or  provides  a  list 
of  hyperlinks  that  represent  a  pre- 
selected, defined  category  of  persons  or 
services,  whose  attributes  or 
qualifications  are  thereby  highlighted.*^ 
In  such  a  case,  the  person  providing  the 
hyperlinks  would  be  required  to  register 
as  a  CTA. 

However,  hyperlinks  can  also  be  used 
in  a  maimer  that  would  not  require  a 
person  to  register  as  a  CTA.  For 
example,  the  Commission  believes  that 
merely  providing  a  list  of  hyperlinks 
that  is  the  equivalent  of  a  telephone 
directory  or  other  broad-based  source  of 
"locational"  data,  without  more,  would 
not  make  one  a  CTA  because  hyperlinks 
in  this  context  do  not  necessarily  speak 
"as  to  the  value  of  or  the  advisabiUty  of 
trading  in"  commodity  interests. 
Similarly,  a  website  that  contains  a 
search  or  query  function  that  allows 
visitors  to  construct  searches  to  obtain 
data  responsive  to  certain  criteria  they 
select  would  not  be  considered  to  be 
providing  trading  advice,  provided  that 
the  website  merely  provides  the  "data 
library"  and  the  search  vehicle  for  the 
viewer's  use.** 

3.  Applicability  of  Antifiraud  Provisions 

Persons  using  electronic  media  are 
subject  to  the  same  statutory  and 
regulatory  requirements  under  the  CEA, 
including  the  statutory  and  regulatory 
antifraud  prohibitions  and  related  rules 
pertaining  to  CTAs  and  CPOs,  as  those 


using  other  media.  These  include  the 
antifraud  provisions  of  the  CEA, 
including  Section  4o,"''  as  well  as  the 
provisions  of  Commission  Rule  4.41. 
Rule  4.41  prohibits  CPOs.  CTAs,  or  any 
principals  thereof  from  advertising  in  a 
manner  which  employs  any  fraudulent 
device  or  involves  any  transaction  or 
course  of  business  which  operates  as~a 
fraud  or  deceit  upon  any  pool 
participant  or  client  or  prospective 
participant  or  client.  Rule  4.41  also  bars 
the  presentation  of  any  hypothetical  or 
simulated  performance  data  unless  it  is 
"prominently"  accompanied  by  a 
prescribed  cautionary  statement,""  Both 
the  statutory  antifraud  provisions  and 
Rule  4.41  apply  to  CTAs,  CPOs.  and 
their  principals,  regardless  of  whether 
they  are  exempt  from  registration  imder 
the  CEA.;'^  Rule  4.41  expressly  apphes 
to  "any  publication,  distribution  or 
broadcast  of  any  report,  letter,  circular, 
memorandum,  publication,  writing, 
advertisement  or  other  literature  or 
advice,  including  the  texts  of 
standardized  oral  presentations  and  of 
radio,  television,  seminar  or  similar 
mass  media  presentations." ''^  The 
requirements  of  Rule  4.41  thus  apply 
fully  to  electronic  media  such  as  the 
Internet. 

The  Commission  also  notes  that 
capabilities  peculiar  to  the  Internet, 
such  as  anonymity  and  the  abihty  to 
operate  through  aliases  (e.g.,  electronic 
mail  addresses,  user  names),  that 
obscure  a  person's  true  identity  or 
business  affiliation  may  be  exploited  in 
a  manner  that  operates  as  a  fraud.  For 
example,  the  use  of  "testimonials" 
purportedly  from  third  parties  but 
actually  created  by  the  CTA  or  CPO  that 
is  the  subject  of  the  "testimonial"  would 
constitute  a  fraudulent  practice  under 
statutory  antifraud  provisions  and  Rule 
4.41. 


-o 


*•  In  this  case,  the  hyperlink  communicates  the 
views  of  the  website  operator  as  to  the  quality  of 
the  services  addressed  or  referred  to  at  the 
hyperlinked  site. 

*»This  analysis  would  apply  without  regard  to 
the  criteria  selected  by  the  viewer,  which  could,  for 
example,  call  foraU  pools  with  rates  of  return  abov& 
a  specified  threshold  or  for  presentation  of  pools  in 
order  of  rates  of  return  (e.g..  high-to-lowj.  However, 
a  website  that  contained  this  search  feature,  but  also 
contained  evaluative  or  mathematical  services  [e.g.. 
for  the  calculation  of  relative  rates  of  return  or 
volatility  of  returns)  would,  however,  indicate  a 
difierent  result 


UMI 


'°7  U.S.C.  6o  provides  that  no  CPO.  CTA.  or  any 
associated  persons  thereof,  may  use  "any  means  or 
instrumentality  of  interstate  commerce,  directly  or 
indirectly — (A)  to  employ  any  device,  scheme  or 
artifice  to  defraud  any  participant  or  client  or 
prospective  client;  or  (B)  to  engage  in  any 
transaction,  practice  or  course  of  business  which  , 
operates  as  a  fraud  or  deceit  upon  any  participant' 
or  prospective  client  or  participant." 

"  17  CFR4.4lCb);  in  re  Armsfrong.  (Current        "^ 
Transfer  Binder!  Comm.  Fut.  L  Rep  (CCH)  1 26.332 
(CFTC  March  10,  1995).  affd  sub  now.  Armstrong 
V.  CFTC.  No.  95-3161  (3d  Cir.  January  19,  1996), 
cert,  denied,  64  U.S.L.W.  3821  (June  10,  1996). 
Commission  Rule  4.41(b)  requires  that  hypothetical 
or  simulated  performance  data  be  accompanied 
either  by  the  statement  specified  in  Rule  4.41(b)(1) 
or  a  comparable  statement  promulgated  by  a 
registered  futures  association.  The  NfFA's 
cautionary  statement  can  be  found  in  NFA  Rule  2- 
29. 

^2  See  7  U.S.C.  60;  1 7  CFR  4.41(c)(2). 
"  17  CFR  4.41(c)(1). 
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The  following  examples  are 
illustrative  of  the  requirements 
discussed  above. 

(1)  (General  Internet  Directory  Not  a  CTA) 
Company  XYZ  ofierates  a  website  that 
provides  a  directory  of  hyperlinks  to  the 
World  Wide  Web.  XYZ  has  broad  listings 
under  such  topics  as  Arts,  Business  and 
Economy.  Computer  and  Internet,  Education. 
Entertainment,  Government,  Health,  News, 
Recreation  and  Sports,  Reference,  Regional, 
Science,  Social  Science  and  Society  and 
Culture.  Within  the  Business  and  Economy 
section  is  a  subsection  covering  Futures  and 
Options.  Among  the  hyperlinks  in  the 
Futures  and  Options  sections  are  those  of  a 
number  of  CTAs.  XYZ  does  not  charge  CTAs 
for  listings  in  its  directory;  XYZ's  revenues 
are  derived  solely  &x)m  advertising  on  its 
homepage.  XYZ  does  not  exercise  any 
discretion  as  to  the  inclusion  of  any  CTA  on 
its  directory,  and  any  CTA  requesting 
inclusion  will  be  included;  these  facts  are 
prominently  disclosed.  XYZ  provides  no 
information  about  the  content  of  the  CTA 
sites  to  which  hyperlinks  are  provided.  XYZ 
qualifies  for  the  exclusion  from  the  definition 
of  a  CTA  for  a  producer  or  publisher  of 
information  of  general  and  regular 
dissemination  since  its  homepage  provides 
information  across  all  subject  matters  and  the 
information  provided  by  such  links  is  solely 
incidental  to  its  business,  which  is  to  provide 
an  index  of  the  World  Wide  Web. 

(2)  (Recxjmmending  or  Evaluating  CTAs) 
Company  XYZ  operates  a  website  that 
contains  a  list  of  hyperlinks  to  CTAs 
described  as  the  "Ten  Best  CTAs  for  1996." 
Each  of  the  ten  CTAs  featured  on  XYZ's 
homepage  is  required  to  pay  XYZ  a  fixed  fee. 
In  this  scenario,  XYZ  is  a  CTA  and  is 
required  to  register  as  such.  By  making 
evaluative  representations  ab>out  the  featured 
CTAs,  XYZ  is  providing  advice  about  the 
value  of  or  advisability  of  trading  in 
commodity  interests.  Since  XYZ  receives  a 
fee  from  each  of  the  ten  featured  CTAs,  the 
compensation  element  of  the  CTA  definition 
is  satisfied.  Absent  the  availability  of  an 
exclusion  6x)m  the  CTA  definition,  XYZ 
must  register  as  a  CTA. 

(3)  In  the  same  factual  scenario  as  in 
Exiample  (2),  XYZ  does  not  receive  a  fee  trom 
each  of  the  listed  CTAs,  but  instead  receives 
revenues  from  various  advertisers  on  its 
website.  In  this  case  too,  XYZ  is  required  to 
register  as  a  CTA.  The  profit  or  compensation 
element  of  the  CTA  definition  includes  fees 
received  from  advertisers  and  need  not  flow 
directly  from  the  person  or  persons  advised 
or  from  the  featured  CTAs. 

(4)  (Disclaimers)  Same  facts  as  Example  (2) 
above,  except  that  XYZ  also  provides  a 
disclaimer  on  its  website  that  states  "All 
materials  and  information  provided  with 
respect  to  the  CTAs  contained  herein  are  not 
intended  as  commodity  trading  advice  and 
we  make  no  specific  recommendations  with 
respect  to  which  CTA  best  suits  your 
investment  needs.  The  information  is 
intended  to  enhance  your  futxires  investment 
decisions,  not  make  them  for  you."  Again, 
XYZ  would  be  required  to  register  as  a  CTA. 
XYZ  has  provided  trading  advice  and  cannot 
by  disclaimer  alter  the  reasonably 


anticipatable  effects  of  the  information 
provided  or  the  consequent  registration 
requirements  under  the  Act. 

(5)  (Providing  Leads)  WXY  is  in  the . 
business  of  generating  leads  and  mailing  lists 
for  third  party  vendors  who  are  engaged  in 
various  businesses.  For  a  monthly  fee,  WXY's 
lead  generating  services  are  op>en  to  all 
businesses  who  wish  to  obtain  mailing  lists 
to  solicit  customers.  WXY's  website  on  the 
World  Wide  Web  allows  site  visitors  to  "sign 
up"  to  receive  information  on  products  and 
services  that  are  of  particular  interest  to  the 
site  visitors  by  allowing  the  site  visitors  to 
click  on  various  listed  categories  (e.g.,  "Qick 
here  if  you  would  like  to  receive  information 
on  computers;  Click  here  if  you  would  like 
to  receive  information  on  insurance 
products").  One  of  the  categories  allows  site 
visitors  to  click  on  a  particular  location  if 
they  are  interested  in  receiving  commodity 
trading  and  investment  information.  Site 
visitors  are  asked  to  register  in  a  guest  book 
which  requests  their  name,  electronic  mail 
address,  street  address,  income  and  other 
information. 

WXY  forwards  to  various  CTAs  the  names 
of  and  other  information  concerning  the 
persons  who  requested  information  on 
commodity  trading  and  investments.  By 
engaging  in  such  activities,  WXY  would  he 
operating  as  a  "finder"  since  its  purpose 
would  be  to  seek  clients  on  behalf  of 
Commission  registrants.  WXY  must  therefore 
register  as  an  AP  of  the  CTAs  to  whom  it 
furnishes  customer  names,  or  as  a  CTA. 

(6)  (Electronic  Mail  to  Specific  Address 
May  Not  Defeat  4m(l)  Exemption)  John  Doe, 
a  school  teacher  who  studies  the  stock  and 
futures  markets  for  his  own  financial  benefit 
and  trades  futures  contracts  for  his  own 
account,  discusses  his  trades  with  his  college 
roommate  and  friend,  George,  and  two  other 
friends  whom  he  has  knov«i  for  twenty  years. 
The  three  friends  ask  John  to  furnish 
commodity  trading  advice  to  them  and  John 
agrees  to  act  as  their  CTA.  John  is  not 
registered  with  the  Commission  in  any 
caftacity,  has  not  previously  furnished 
commodity  trading  advice  to  any  other 
persons,  and  has  not  held  himself  out 
generally  to  the  public  as  a  CTA.  John  and 
his  three  friends  all  have  computers  and 
electronic  mail  addresses  and  all  four 
persons  use  electronic  mail  on  a  regular  basis 
to  communicate  with  one  another.  John's 
three  friends  agree  that  John  may  provide 
them  with  commodity  trading  advice  and 
other  information  relating  to  their  commodity 
accounts  through  electronic  mail  to  their 
electronic  mail  addresses  to  which  only  they 
have  access.  John's  use  of  an  individual 
electronic  mail  address  for  purposes  of 
communicating  commodity-related 
information  to  his  three  friends  would  not  in 
this  case  defeat  a  potential  Section  4m(l) 
exemption  from  CTA  registration  because  the 
electronic  mail  communication  in  this 
instance  is  personal  and  direct  and  is  limited 
to  electronic  correspondence  with  those  three 
individuals. 

(7)  (Placing  Performance  Data  on  a 
Generally  Accessible  Internet  Site  Would  Be 
Inconsistent  With  4m(l)  Exemption)  Same 
facts  as  above  except  John  also  operates  a 
website  and  he  posts  the  performance  data  of 


his  friends'  trading  accounts  on  his  website. 
By  placing  the  performance  data  on  a  public 
electronic  forum  that  can  be  readily  accessed 
by  others,  John  would  be  holding  himself  out 
as  a  CTA  and  thus  would  not  satisfy  one  of 
the  criteria  of  the  Section  4m(l)  exemption 
from  CTA  registration. 

(8)  (Providing  Telephone  Directory  for 
CTAs  Does  Not  Require  Registration  as  CTA) 
XYZ  operates  a  website  that  contains  a 
directory  which  it  represents  to  be  a  list  of 
each  registered  CTA,  containing  the  name, 
address,  and  telephone  nimiber  for  each 
CTA.  Although  XYZ  may  receive 
compensation  from  advertisers  on  its 
website,  XYZ  is  not  required  to  register  as  a 
CTA.  In  this  case,  the  limited  information 
provided  on  each  CTA  does  not  constitute 
commodity  trading  advice.  Further,  by 
providing  a  complete  directory  of  all 
registered  CTAs,  and  representing  it  as  such, 
XYZ  is  making  clear  that  it  is  not  promoting 
or  recommending  any  particular  CTA  but, 
rather,  is  providing  a  directory  which 
interested  persons  can  use  to  contact  CTAs 
of  their  choice.  Further,  as  XYZ  provides  an 
equivalent  level  of  data  for  each  registered 
CTA,  it  does  not  implicitly  recommend  or 
favor  one  CTA  over  another. 

(9)  (Providing  Biographical  and  Descriptive 
Information  on  Selected  CTAs  in  a  Manner 
That  Implies  Evaluation  or  Recommendation 
Requires  Registration  as  CTA)  XYZ  operates 

a  website  that  contains  a  directory  listing 
each  registered  CTA,  containing  the  name, 
address,  and  telephone  number  for  each 
CTA.  Additionally,  for  certain  CTAs,  XYZ 
provides  information  concerning  the  types  of 
'  trading  programs  they  utilize  and  certain 
performance  data.  XYZ  does  not  charge 
visitors  to  its  website  for  access  to  this 
information  but  is  compensated  by  CTAs  for 
displaying  advertisements'  at  the  top  of 
certain  web  pages.  Under  these 
circumstances,  XYZ  must  register  as  a  CTA. 
Presentation  of  a  compilation  of  biographical 
and  descriptive  data  on  certain  CTAs  has  the 
effect,  whether  intended  or  otherwise,  of 
promoting,  recommending,  or  marketing  the 
services  provided  by  such  CTAs,  This 
conclusion  is  not  affected  by  the  fact  that 
XYZ  provides  very  basic  biographical  data  on 
all  CTAs,  since  XYZ  has  plainly 
distinguished  among  CTAs  and  highlighted 
certain  CTAs  for  specialized  attention. 
Moreover,  XYZ  is  compensated  for  providing 
this  information.  As  a  result,  absent  the 
applicability  of  a  specific  exclusion,  XYZ  is 
required  to  register  as  a  CTA. 

(10)  (Compensation  or  Profit  Includes  Offer 
of  Free  Services  for  a  Limited  Time)  RST  has 
created  a  new  daily  "e-zine"  on  the  World 
Wide  Web  that  is  principally  devoted  to 
commodity  trading  advice  provided  by  RST 
and  promotion  of  RST's  advisory  services.  To 
promote  this  new  e-zine,  RST  is  offering  bee 
trial  subscriptions  for  a  limited  time,  e.g., 
ninety  days.  After  this  initial  trial  period, 
users  must  pay  RST's  rate  of  S20  per  week 
RST  is  required  to  register  as  a  CTA.  Even 
though  RST  is  offering  free  subscriptions  to 
all  persons  during  its  start-up  period,  it  is 
nonetheless  operating  the  "e-zine"  and 
providing  commodity  trading  advice  for 
compensation  or  profit.  As  discussed  above, 
the  "compensation  or  profit"  element  of  the 
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CTA  definition  includes  the  attraction  of  new 
customers. 

(11)  (Gratuitous  Leads,  Discussions  in  Chat 
Rooms)  Sally  Smith,  an  accountant, 
frequently  interacts  with  other  persons  via  a 
financial  investment  "chat  room"  on  a  major 
on-line  service.  During  the  course  of  these 
interactions,  she  advises  other  persons  in  the 
chat  room  concerning  a  recent  investment 
she  made  in  a  commodity  pwol.  She  informs 
others  in  the  chat  room  that  she  is 
exceptionally  pleased  with  the  returns  on  her 
investment  and  that  she  believes  that  the 
CPO  is  an  excellent  investment  manager.  In 
support  of  her  remarks,  she  also  provides  the 
pool's  performance  data.  Neither  the  CPO,  its 
principals  or  anyone  involved  in  the  pool's 
operation  is  affiliated  with  Sally  Smith  or  her 
employer.  She  does  not  receive  any 
compensation  or  other  consideration  for  her 
participation  in  the  chat  room,  from  the  CPO, 
others  in  the  chat  room,  the  site  provider,  or 
otherwise,  whether  directly  or  indirectly. 
Sally  Smith  would  not  be  required  to  register 
with  the  Commission  as  her  chat  room 
activity  and  the  information  that  she  is 
providing  is  strictly  gratuitous. 

(12)  (Compensated  Leads,  Discussions  in 
Chat  Rooms)  If  in  the  same  factual  scenario 
as  above  in  Example  (11).  Sally  Smith  is 
compensated  by  the  CPO  for  soliciting 
members  from  the  chat  room,  then  Sally 
Smith  would  be  required  to  register  as  an  AP 
of  the  CPO. 

(13)  (Use  of  Aliases,  if  Undisclosed,  May  Be 
Fmudulent)  In  the  same  factual  scenario  as 
Example  (111,  Dave  Doe.  the  CPO  for  the 
"Futures  Pool.  '  is  also  in  the  chat  room. 
Unlike  Sally  Smith,  Dave  Doe  does  not  use 
his  real  name  when  communicating  with 
others  in  chat  rooms;  he  uses  the  alias 
"HonestMan."  Under  this  alias,  Dave  Doe 
tells  others  in  the  chat  room  that  he  has 
heard  that  the  "Futures  Pool"  is  an  idea)  fX)ol 
for  first  time  investors  because  it  offers 
exceUent  performance  and  low  fees.  In 
response  to  an  mquiry  from  someone  in  the 
chat  room,  "HonestMan"  also  states  that  "he 
has  never  heard  of  anyone  losing  money  who 
invested  in  the  Futures  Pool,"  which  he 
knows  to  be  untrue.  Dave  Doe  is  in  violation 
of  the  antifraud  provisions  of  Section  4o  of 
the  CEA  and  Commission  Rule  4.41. 
Additionally,  Dave  Doe  has  violated 
Commission  Rule  4.21(a)  because  he  has 
solicited  prospective  f)ool  participants  for  the 
"Futures  Pool"  but  has  not  delivered  its 
Disclosure  Document. 

(14)  (Hypothetical  Performance  Must  Be 
Accompanied  by  Cautionary  Statement  of 
Rule  4  41(b))  LMN  is  a  registered  CTA  who 
operates  a  website.  LMN's  website  contains 
a  table  of  contents.  One  of  the  items  listed 
is  a  hyperlink  to  "Hypothetical 
Performance."  On  the  Hypothetical 
Performance  section  of  its  website,  which  can 
be  accessed  only  after  a  person  has  received 

a  copy  of  LMN's  Disclosure  Document,  LMN 
demonstrates  that  based  upon  hypothetical 
performance  results,  its  trading  program 
yields  an  annualized  return  of  in  excess  of  60 
percent  LMN  does  not  provide  any 
statements  about  the  significance  of 
hypothetical  performance.  LMN  only  states, 
in  bold  faced  type,  that  "Past  Performance  is 
No  Guarantee  of  Futures  Results"  and 


"Futures  Trading  Entails  Substantial  Risk 
and  May  Not  be  for  Everyone."  LMN  is  in 
violation  of  Commission  Rule  4.41(b),  which 
requires  that  hypothetical  or  simulated 
performance  be  accompanied  by  the  legend 
set  forth  in  Rule  4.41(b)(i)  or  prescribed  by 
the  NFA  pursuant  to  4.41(b)(ii).  In  order  to 
comply  with  Rule  4.41(b),  LMN  is  required 
to  post  either  the  CFTC"s  or  NFA's  legend 
regarding  hypothetical  performance  on  the 
same  webpage  as,  and  presented  so  as  to 
"prominently"  accompany,  the  presentation 
of  the  hypothetical  performance.  LMN  also 
may  be  in  violation  of  the  antifraud 
provisions  of  Section  4o  the  CEA. 

(15)  (Editing  Unfavorable  Comments  From 
Guestbook  May  Violate  Rule  4.41)  ABC  is  a 
CTA  who  maintains  as  part  of  its  website  an 
interactive  guestbook  on  which  individuals 
post  comments  or  questions  concerning 
ABC's  trading  system.  ABC,  which  operates 
the  website,  has  the  ability  to  edit  the 
comments  received.  ABC's  website 
description  of  the  guestbook  implies  that  any 
person  can  pwst  comments  on  the  guestbook. 
both  favorable  or  unfavorable.  If  ABC  then 
edits  any  unfavorable  comments  he  receives 
without  indicating  this  fact  to  visitors,  ABC 
may  violate  Rule  4.41.  ABC  also  may  be  in 
violation  of  the  antifraud  provisions  of 
Section  4o  of  the  CEA. 

B.  Solicitation  Activity 

1.  Registration 

Other  types  of  communication  by 
means  of  electronic  media  may 
constitute  solicitation  activity,  which 
gives  rise  to  both  registration  and 
disclosure  duties.  Section  4k(3)  of  the 
Act  requires  registration  as  an  AP  of  a 
CTA  of  £my  person  associated  with  a 
CTA  "as  a  partner,  officer,  employee, 
consultant,  or  agent  (or  any  person 
occupying  a  similar  status  or  performing 
similar  functions),  in  any  capacity 
which  involves  (i)  the  solicitation  of  a 
client's  or  prospective  cUent's 
discretionary  accoimt  or  (ii)  the 
supervision  of  any  person  or  persons  so 
engaged."  ^*  Similarly,  Section  4k(2) 
requires  the  registration  as  APs  of 
persons  associated  with  a  commodity 
pool  operator  "as  a  partner,  officer, 
employee,  consultant,  or  agent  (or  any 
person  occupying  a  similar  status  or 
performing  similar  functions),  in  any 
capacity  that  involves  (i)  the  sohcitation 
of  funds,  securities,  or  property  for  a 
participation  in  a  commodity  pool  or  (ii) 
the  supervision  of  any  person  or  persons 
so  engaged."" 

"Solicitation"  activity  has  been 
construed  by  Commission  staff  to 
include  conduct  that  "influences  even 
indirectly  the  investment  of  customer 
funds."  '*  For  example,  Commission 


staff  have  found  that  initiating 
telephone  contacts  to  identifv'  persons 
interested  in  receiving  information 
about  futures  trading ""  and  introduction 
of  potential  investors  to  a  CPO  for 
compensation,''*  may  constitute 
solicitation  activity  requiring 
registration.  The  breadth  of  the  media 
encompassed  by  the  definition  of 
"solicitation"  is  comparable  to  that  of 
the  underlying  CTA  and  CPO 
definitions,  which  are  written  broadly  to 
reach  ail  modes  of  communication  and 
conduct/ For  instance,  the  CPO 
definition  uses  several  alternative 
formulations  of  the  transfer  of 
consideration  to  the  CPO,  i.e.,  "soUcit," 
"accept"  and  'receive  '  funds, 
securities,  or  property  for  the  puirpose  of 
trading  in  futures  contracts.  As  stated  by 
CFTC  staff,  tliese  formulations  indicate 
that  Congress  "intended  to  achieve  the 
broadest  possible  effect — namely,  to 
cover  all  of  the  means  by  which  a 
person  can  obtain  control  over  pool 
participants  funds." "''  Similarly,  as 


'«7U.S.C6k(3). 

"7U.S.C6k(2). 

■'•Division  of  Trading  and  Markets  Interpretative 
Letter  No.  90-11.  [1990-1992  Transfer  Binder) 
Comm.  Fut  L.  Rep.  (CCH)  1 24,872  (June  12, 1990). 


In  Congressional  discussions  occurring  prior  to  the 
establishment  of  the  Commission  as  an  independent 
regulatory  authority,  the  Subcommittee  on  Special 
Business  Problems  of  the  Permanent  Committee  on 
Small  Business  noted  that: 

In  order  to  adequately  protect  the  investing 
public,  the  subcommittee  feels  that  registration 
requireipents  and  fitness  checks  should  be  imposed 
on  commodity  solicitors,  advisors,  and  all  other 
individuals  who  are  involved  either  directly  or 
indirectly  in  influencing  or  advising  the  investment 
of  customers'  funds  in  commodities.  This  would 
include  any  individuals  or  organi2ations  identified 
as  influencing  or  actually  investing  funds  in  the 
commodities  markets. 

Sut)comminee  on  Special  Business  Problems  of 
the  House  Permanent  Select  Committee  on  Small 
Business,  H.R.  Rep.  No.  9»-963,  93d  Cong.,  2d  Sess. 
at  36-37  (1974J  (emphasis  added). 

"  See  Division  of  Trading  and  Markets 
Interpretative  Letter  No.  90-11,  (1990-1992 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1 
24,872  (June  12,  1990);  Division  of  Trading  and 
Markets  Interpretative  Letter  90-8,  (1990-1992 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  ^  24,831 
(May  7,  1990).  The  Commission's  Office  of  the 
General  Counsel  ("OGC")  has  stated  that  employees 
of  a  registered  FCM  are  required  to  register  as  APs 
if  they  initiate  customer  contact  by  telephoning 
prospective  customers  even  if  their  responsibilities 
are  limited  to  determining  customer  interest  in 
speaking  with  a  registered  representative  or 
receiving  promotional  literature  and  referring 
interested  customers  to  a  registered  AP.  CKJC 
concluded  that  the  initiation  of  telephone  contact 
constituted  a  solicitation  requiring  registration  as  an 
AP.  CFTC  Interpretative  Letter  No.  77-8,  (1977- 
1980  Transfer  Binder)  Comm.  Fut  L  Rep.  (CCH) 
1 20.430  (Office  of  the  General  Counsel,  May  16, 
1977). 

■"See,  e.g..  Division  of  Trading  and  Markets 
Interpretative  Letter  No.  90-4,  [1987-1990  Transfer 
Binder]  Comm.  Fut.  L.  Rep.  [CCH]  1 24,588  (January 
31,  1990)(a  person  who  introduces  a  potential 
investor  to  a  CPO  and  who  is  compensated  as  a 
"finder"  would  be  soliciting  on  behalf  of  the  CPO 
and  thus  required  to  register  as  an  AP  thereof). 

■^CFTC  Interpretative  Letter  No.  75-17.  [1975- 
1977  Transfer  Binder]  Comm.  FuL  L.  Rep.  (CCH) 
1 20.1 12  (Office  of  the  General  Counsel.  Trading 
and  Markets,  November  4. 1975). 
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noted  above,  the  CTA  definition  refers 
to  multiple  types  of  media,  including 
electronic  media,  as  vehicles  for 
providing  trading  advice. 

The  Internet  provides  a  medium  for  a 
potentially  broad  range  of  soUcitation 
and  promotional  activity,  as  well  as  for 
conveying  trading  advice.  Plainly,  CTAs 
and  CPOs  who  use  electronic  media  to 
inform  members  of  the  pubhc  of  their 
futures  activities  are  engaged  in  the 
solicitation  of  prospective  customers. 
Thus,  most  websites  of  CTAs  and  CPOs 
on  the  World  Wide  Web  are  forms  of 
solicitation.  This  is  true  even  if  the 
website  is  limited  to  biographical  or 
descriptive  information,  for  such  data 
annoimces  the  CTA's  or  CPO's  business 
to  prospective  clientele  and  can 
reasonably  be  assumed  to  elicit  the 
interest  of  potential  customers. 

Similarly,  a  website  that  is  not 
operated  by  a  CTA  or  CPO,  but  which 
identifies  potential  customers  for  one  or 
more  CTAs  or  CPOs  or  evokes  potential 
customer  interest  in  such  CTAs  or  CPOs 
generally  would  constitute  a 
solicitation.  For  example,  a  website 
marketing  the  trading  programs  of 
selected  CTAs  would  constitute  a 
soUcitation  on  behalf  of  such  CTAs. 
Likewise,  the  operator  of  a  website  that 
accepts  and  forwards  to  a  CTA  or  CPO 
the  names  and  addresses  of  potential 
customers,  and  receives  compensation 
for  such  referrals  from  the  CTA  or  CPO, 
would  be  soliciting  on  behalf  of  the  CTA 
or  CPO.  Consequently,  the  operators  of 
such  sites  may  be  required  to  register  as 
APs  of  the  CTA  on  whose  behalf  the 
soUcitation  was  undertaken,*"  and  as  an 
AP  of  the  CPO  on  whose  behalf  the 
solicitation  occvus. 

2.  Required  DeUvery  of  Disclosure 
Document 

Commission  regulations  require  that 
at  or  before  the  time  a  CTA  soUcits  or 
enters  into  an  agreement  to  direct  or 
guide  a  customer's  account,*'  or  a  CPO 


directly  or  indirectly  solic  its.  accepts  or 
receives  funds  from  a  pool  participant,*^ 
such  CTA  or  CPO  must  "deUver  or 
cause  to  be  delivered"  to  the 
prospective  client  or  pool  participant  a 
Disclosure  Document  that  conforms  to 
the  applicable  rules.*^  The  requirement 
to  deUver  a  Disclosure  Dociunent 
attaches  irrespective  of  the  mediimi 
through  which  soUcitation  occurs. 
Consequently,  a  CTA  or  CPO  soUciting 
prospective  customers  or  pool 
participants  by  means  of  electronic 
media  must  "deUve(r]  or  causlej  to  be 
deUvered"  a  required  Disclosure 
Dociunent  prior  to  such  solicitaUon  by 
prominently  providing  a  copy  of  that 
document  at,  or  through  hyperlinks 
with,  the  same  site  at  which  the 
solicitation  occurs  or  by  delivering  a 
hardcopy  Disclosure  Document  to  a 
prospective  customer  prior  to  providing 
access  to  any  electronic  soUcitation.** 
AppUcation  of  the  deUvery  requirement 
in  the  context  of  electronic  media  is 
discussed  below  in  the  following 
section. 

With  respect  to  CTAs,  the 
requirement  to  deUver  a  Disclosure 
Dociunent  applies  only  where  the  CTA 
soUcits  a  prospective  client  to  "direct" 
or  "guide"  his  account.*'  The  term 
"direct"  as  used  in  Rule  4.31  refers  "to 
agreements  whereby  a  person  is 
authorized  to  cause  transactions  to  be 
effected  for  a  client's  commodity 
interest  accoimt  without  the  cUent's 
specific  authorization."  **  Although  the 
term  "guide"  is  not  defined  in  Part  4, 
the  Commission  referred  to  the  term 


•>If  such  persons  are  already  registered  as  CTAs 
or  CPOs,  registration  as  an  AP  of  that  registration  ' 
category  is  not  required.  Further,  the  definition  of 
an  AP  of  a  CTA  includes  only  persons  who  are 
involved  in  "(i)  the  solicitation  of  a  client's  or 
prospective  client's  discretionary  account  or  (ii)  the 
supervision  of  any  person  or  persons  so  engaged." 
7  U.S.C.  6k(3).  Thus,  the  appropriate  registration 
category  for  persons  who  solicit  on  behalf  of  CTAs 
who  do  not  manage  accounts  is  that  of  CTA,  as  they 
are  providing  trading  advice  by  advising  concerning 
or  marketing  the  services  of  certain  CTAs. 

»i  Rule  4.31(a)  provides: 

No  commodity  trading  advisor  registered  or 
required  to  be  registered  under  the  Act  may  solicit 
a  prospective  client,  or  enter  into  an  agreement  with 
a  prospective  client  to  direct  the  client's  commodity 
interest  account  or  to  guide  the  client's  commodity 
interest  trading  by  means  of  a  systematic  program 
that  recommends  specific  transactions,  unless  the 
commodity  trading  advisor,  at  or  before  the  time  it 
engages  in  the  solicitation  or  enters  into  the 


agreement  (whichever  is  earlier],  delivers  or  causes 
to  be  delivered  to  the  prosp)octive  client  a 
Disclosure  Document  for  the  trading  program 
punuant  to  which  the  trading  advisor  seeks  to 
direct  the  client's  account  or  to  guide  the  client's 
trading,  containing  the  information  set  forth  in 
§§4.34  and  4.3S. 

17  CFR  4.31(a). 

"Rule  4.21(a)  provides: 

No  commodity  pool  operator  registered  or 
required  to  be  registered  under  the  Act  may, 
directly  or  indirectly,  solicit,  accept  or  receive 
funds,  securities  or  other  property  from  a 
prospective  participant  in  a  pool  that  it  operates  or 
that  it  intends  to  operate  unless,  on  or  before  the 
date  it  engages  in  that  activity,  the  conrmmdity  jxjol 
operator  delivers  or  causes  to  be  delivered  to  the 
prosp>ective  participant  a  Disclosure  Document  for 
the  pool  containing  the  information  set  forth  in 
§4.24;*  *  *. 

17  CFR  4.21(a). 

•'The  Disclosure  Document  required  to  be 
furnished  by  a  CTA  must  contain  the  information 
set  forth  in  Rules  4.34  and  4.35.  The  Disclosure 
Docimient  required  to  be  furnished  by  a  CPO  must 
contain  the  information  set  forth  in  Rules  4.24  and 
4.2S. 

"As  discussed  below,  CTAs  and  CPOs  may 
provide  an  outline  or  table  of  contents  of  the 
website  prior  to  the  reader  receiving  a  Disclosure 
Document. 

"  See  discussion  of  managing  customer  accounts. 
supra  note  SO. 

»»17  CFR  4.10(f). 


"guide"  in  implementing  regulaUons 
requiring  the  deUvery  of  a  Disclosure 
Dociunent  by  CTAs.*'  In  that  release, 
the  Commission  stated  that  Rule  4.31 
"established  disclosure  requirements  for 
CTAs  that  seek  to  control  cUents' 
accounts  (e.g.,  through  managed 
accounts)  or  influence  cUents' 
commodity  interest  trading  by  means  of 
a  systematic  advisory  program  (e.g., 
through  guided  accounts)."  **  Thus. 
CTAs  who  solicit  actual  or  prospective 
clients  through  electronic  media  for 
purposes  of  directing  or  guiding 
customer  accounts  must  provide  each 
such  customer  with  a  Disclosure 
Docutoent  at  or  before  the  time  of 
solicitation.  CTAs  who  do  not  direct  or 
guide  customer  accounts,  e.g.,  those 
who  provide  trading  advice  in  a 
newsletter,  would  not  be  required  to 
provide  prospective  cUents  with  a 
Disclosure  Document. 

The  following  examples  are 
illustrative  of  the  requirements 
discussed  above. 

(16)  (Posting  Promotional  Materials  is  a 
Solicitation  Requiring  Disclosure  Document 
Delivery)  XYZ  is  a  CTA  who  operates  a  site 
on  the  World  Wide  Web.  On  its  website,  XYZ 
provides  a  description  of  its  principals  and 

a  brief  summary  of  its  trading  strategy  and 
the  types  of  accounts  it  manages.  XYZ  also 
provides  its  phone  number  and  electronic 
mail  address  for  interested  persons  to  contact 
it.  XYZ  does  not  provide  a  copy  of  its 
Disclosure  Document.  In  this  case,  XYZ  is 
violating  Rule  4.31(a)  because  it  is  soliciting 
prospective  clients  without  delivering  a 
Disclosure  Document." 

(17)  (Posting  Descriptive  Performance 
Information  or  Performance  Data  is  a 
Solicitation  Requiring  Disclosure  Document 
Delivery).  JKL,  a  registered  CPO,  operates  a 
site  on  the  World  Wide  Web.  The  website 
provides  biographical  information  about  the 
principals  of  the  CPO  and  investment 
opportunities  that  the  CPO  offers,  including 
various  commodity  pools  with  differing  risk 
parameters  and  [jerformance  histories.  JKL's 
website  also  posts  summary  performance 
information  for  the  various  commodity  pools. 
The  pKJSting  of  biographical  and  investment 
information  operates  as  a  solicitation,  as  does 
posting  of  summary  performance  data.  Thus, 
JKL  would  be  required  to  provide  the 
Disclosure  Documents  for  its  various  pools  to 
the  website  visitors  at  or  before  the  time  it 
engages  in  the  solicitation.  JKL  must  provide 
its  Disclosure  Documents  either  directly  on 
its  website  or  by  means  of  prominently 
highlighted  hyperlinks  from  its  website  and 
ensure  that  visitors  receive  the  Disclosure 
Documents  at  the  same  time  as  or  before  their 
viewing  of  other  website  materials,  i.e.,  the 
time  at  which  the  solicitation  occurs.  The 


"44  FR  1918,  1923  Qanuary  8, 1979). 

»«W. 

"'Guidance  regarding  the  manner  by  which  CTAs 
and  CPOs  may  deliver  Disclosure  Documents  by 
means  of  a  website  is  provided  in  the  following 
section. 
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readfir  must  review  the  Disclosure  Document 
before  being  permitted  access  to  the 
biographical  and  other  information.  JKL  also 
must  inform  visitors  that,  in  addition  to 
reviewing  the  various  Disclosure  Documents 
on-line,  they  may  obtain  printed  copies  of  the 
Disclosure  Documents  up>on  request. 

(18)  Same  facts  as  above,  except  JKL's 
website  does  not  provide  a  copy  of  JKL's 
Disclosure  Documents  or  hyperlink  to  them. 
Rather,  following  the  performance  data,  the 
website  provides  a  telephone  number  that 
persons  can  call  to  request  the  delivery  of 
specific  commodity  pool  Disclosure 
Eiocuments.  The  placement  of  performance 
information  on  a  website  fallowed  by  a 
telephone  number  that  visitors  can  call  to 
request  a  Disclosure  Document  would  be 
insufficient  to  satisfy  the  requirements  of 
Rule  4.21(a)  as  delivery  of  the  Disclosure 
Document  would  not  accompany  or  precede 
the  solicitation. 

(19)  (Delivering  a  Disclosure  Document 
Necessary  for  Solicitation  of  Prospective  Pool 
Participants)  ABC  is  a  registered  CPO  who 
operates  a  website  on  the  World  Wide  Web. 
Cta  its  website.  ABC  provides  a  brief 
description  of  the  various  commodity  pools 

it  offers.  ABC  also  provides  copies  of  each  of 
its  Disclosure  Documents,  in  an  acceptable 
format,  which  visitors  to  its  website  must 
access  from  a  menu  of  options  at  the 
beginning  of  its  homepage,  before  proceeding 
to  any  further  inforraation^concerning  one  of 
the  offered  commodity  pools.  By  providing 
access  to  each  of  its  Disclosure  Documents 
and  assuring  that  the  prospective  participant 
accessed  the  relevant  Document  before 
receiving  any  information  other  than  a  brief 
description  of  the  pool,  ABC  has  complied 
with  Rule  4.21(a),  which  requires  that  at  or 
before  the  time  a  CPC  solicits  a  prospective 
participant,  the  CPO  deliver  to  the 
prospective  client  a  Disclosure  Document  for 
such  commoditv  pool. 

(20)  (Tenn  Sheet  Cannot  Replace 
Disclosure  Document)  In  the  same  example 
as  above,  instead  of  providing  the  Disclosure 
Documents  for  each  of  the  pools,  ABC 
provides  a  notice  of  intended  offering  and 
statement  of  the  terms  of  the  intended 
offering  ("term  sheet").  ABC's  pools  do  not 
accept  investors  who  are  not  "accredited 
investors,  '  as  defined  in  17  CFR  230.501(a). 
Nevertheless.  ABC  has  not  satisfied  the 
criteria  of  Rule  4, 21(a).  Since  ABC's  term 
sheet  can  be  accessed  by  persons  who  are  not 
"accredited  investors,"  ABC  is  soliciting 
such  persons  without  having  provided  a  copy 
of  its  Disclosure  Document. 

(21)  (Distribution  of  Promotional  Materials 
Through  Personal  Electronic  Mail  is  a 
Solicitation  Requiring  Disclosure  Document 
Delivery)  ABC  is  a  CTA  who  operates  a  sits 
on  the  World  Wide  Web.  Visitors  to  ABC's 
weosite,  who  may  not  have  reviewed  ABC's 
Disclosure  Document,  are  invited  to  give 
their  el  ictronic  mail  address  so  that  ABC  can 
put  them  on  its  electronic  mailing  list. 
Periodically,  ABC  sends  to  those  persons 
who  have  provided  electronic  mail  addresses 
information  concerning  ABC's  monthly 
performance  results.  Use  of  electronic  mail  in 
this  manner  operates  as  a  form  of  solicitation. 
Accordingly,  ABC  may  not  send  performance 
data  or  comparable  information  to 


prospective  clients  by  means  of  electronic 
mail  unless  it  has  previously  delivered  its 
Disclosure  Document  to  them.  Failure  to 
deliver  a  Disclosure  Document  to  persons 
whom  it  solicits  by  electronic  mail  would 
constitute  a  violation  of  Rule  4.31. 

ABC  may  periodically  send  electronic  mail 
to  prospective  clients  after  they  have 
received  a  copy  of  its  Disclosure  Document 
for  as  long  as  that  Disclosure  Document 
remains  valid.  If,  however.  ABC  revises  its 
Disclosure  Document  to  reflect  changes  in  its 
trading  program,  or  the  Document  becomes 
out  of  date,  ABC  would  be  required  to  cease 
sending  electronic  mail  to  prosjjective  clients 
until  after  it  has  delivered  to  each  such  client 
a  copy  of  its  new  Disclosure  Document. 

in.  Electronic  Delivery  of  Disclosure 
Documents 

The  Commission  is  cognizant  of  the 
potential  benefits  of  electronic 
communication  of  infonnation  among 
participants  in  the  futures  markets 
generally  and  in  the  managed  futures 
meuketplace  in  particular.  Electronic 
technology  may  enhance  information 
access  by  market  users  and  facilitate 
communication  by  brokers  and  other 
commodity  professionals.  A  number  of 
CTAs  and  CPOs  have  expressed  interest 
in  using  electronic  media  to  provide 
existing  and  prospective  clients  or  pool 
participants  with  Disclosure  Documents 
and  other  required  disclosiures.  A 
central  goal  of  this  release  is  to  provide 
guidance  as  to  the  circumstances  in 
which  electronic  media  may  be  used  for 
these  purposes. 

The  Commission  believes  that,  as  a 
general  matter,  the  requirements  that 
CTAs  and  CPOs  deliver  Disclosure 
Docvunents  to  prospective  clients  and 
pool  participants,  respectively,  may  be 
satisfied  by  the  use  of  electronic  media, 
provided  appropriate  measures  are 
taken  to  assiu«  that  the  purposes  of  the 
delivery  requirement  are  achieved.  By 
this  release,  the  Commission  is  giving 
notice  that  CTAs  and  CPOs  may  use 
electronic  media  in  accordance  with  the 
criteria  discussed  below  9°  to  satisfy  the 
Disclosure  Document  dehvery 
requirement  as  to  consenting 
prospective  customers  and  pool 
participants  and  to  provide  certain 
related  documents,  as  specified  below. 
The  Commission  invites  comment  on 
these  criteria  and  any  additional  criteria 
that  commenters  believe  to  be  relevant 
in  this  context. 

A.  Criteria 

Consistency.  The  Commission 
believes  that  it  is  important  to  maintain 
consistency  in  the  application  of 
regulatory  requirements  as  between 


electronic  and  non-electronic  media. 
Information  conveyed  electronically 
must  achieve  the  same  objectives  as 
paper-based  communications.  Further, 
the  rules  applicable  to  such 
communications  should  not  favor  one 
form  of  cominunication  over  another;  to 
the  extent  possible,  they  should  be 
"form  neutral."  The  medium  for 
providing  required  information  should 
be  selected  based  upon  the  relative 
merits  of  the  two  methods  of 
communication,  not  the  application  of 
the  Commission  s  regulations. 

Choice/Consent  .Although  the 
Commission  supports  the  use  of 
electronic  media  to  enhance  the  speed 
and  efficiencv  of  communications  by 
futures  professionals  with  market 
participants,  it  recognizes  that  even 
among  those  persons  who  have  access  to 
electronic  delivery,  many  may  prefer  to 
receive  information  in  paper  form. 
Accordingly,  a  CTA  or  CPO  may  use 
electronic  delivery  in  lieu  of  traditional 
paper-based  delivery  of  a  Disclosure 
Document  only  where  the  intended 
recipient  provides  informed  consent  to 
receipt  of  the  document  by  means  of 
electronic  dehvery.  Similarly,  informed 
consent  also  must  be  obtained  from  a 
pool  participant  if  a  CPO  plans  to  use 
electronic  media  to  deliver  monthly  or 
quarterly  account  statements  required 
under  Rule  4.22." 

CTAs  and  CPOs  who  intend  to  make 
electronic  delivery  must  inform 
potential  recipients  concerning:  (1)  the 
requirement  that  prospective  managed 
account  customers  and  commodity  pool 
participants  receive  a  Disclosure 
Document  for  the  relevant  trading 
program  or  commodity  pool  at  or  prior 
to  the  time  of  solicitation  and  such  other 
documents  as  the  CTA  or  CPO  seeks 
consent  to  deliver  by  electronic  media; 
(2)  their  right  to  elect  to  receive  the 
Disclosure  Document  (and  other 


"Some  of  these  criteria  have  been  noted  by  the 
SEC  in  its  releases  on  electronic  media.  See  61  FR 
24644:  60  FR  5345& 


"  The  requirement  of  a  manual  signature  on  such 
statements  pursuant  to  Rule  4.22(h)  may  be  satisfied 
if  the  CPO  keeps  a  manually  signed  copy  at  its  place 
of  business  in  accordance  with  Rule  4.23.  See 
Division  of  Trading  and  Markets  Interpretative 
Letter  No.  93-61,  (1992-1994  Transfer  Binder] 
Comm.  Fut  L  Rep.  (CCH)  125.780  (June  24, 1993) 
(CPO  may  use  facsimile  signature  pursuant  to  Rule 
4.22(h)  provided  CPO  retains  the  Account 
Statement  from  which  facsimile  is  made  in 
accordance  with  Rule  4.23);  c/.  Advisory  No.  26- 
96  [Current  Transfer  Binder]  Comm.  Fut.  L.  Rep. 
(CCH)  1 26.711  (May  28.  1996)1use  of  personal 
identification  number  may  be  deemed  equivalent  of 
manual  signature  for  purposes  of  attestation  under 
Commission  Rule  1.10(d)(4)).  suprc  note  25. 
Commission  regulations  do  not  currently  permit 
CPOs  to  deliver  Annual  Reports  by  electronic 
means.  However,  the  Commission  invites  comment 
from  CPOs.  accounting  professionals,  and  other 
interested  persons  regarding  the  advisability  of 
amending  Rule  1.16  to  allow  for  certification  of 
Annual  Reports  by  independent  public  accountants 
by  means  of  electronic  media. 
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specified  dcx;uments  to  the  extent 
consent  is  sought  for  electronic  delivery 
of  other  communications)  in  hardcopy 
form  or  by  electronic  means;  (3)  the 
specific  medium  and  method  by  which 
electronic  delivery  will  be  made  (for 
example,  whether  delivery  vdll  be 
limited  to  users  of  a  particular 
proprietary  on-line  system,  will  be  made 
available  on  the  World  Wide  Web,  or 
wall  be  made  as  an  attachment  to 
electronic  mail);  (4)  the  potential  costs 
associated  with  receiving  or  accessing 
electronically  delivered  documents, 
such  as  costs  relating  to  on-line  access 
charges,  the  requirement  to  maintain  an 
electronic  mail  account,  or  the  need  to 
possess  certain  proprietary  software 
packages  (such  as  a  particular  word 
processing  program  or  operating 
system);  (5)  the  types  of  documents  that 
will  be  delivered  electronically,  i.e., 
dociunents  in  addition  to  the  Disclosure 
Document,  such  as  supplements  to 
Disclosure  Documents  and  pool  accoimt 
statements,  and  the  form  in  which  they 
will  be  delivered;  and  (6)  the 
prospective  customers'  right  to  revoke 
their  consent  to  electronic  deUvery  at 
any  time  and  the  period  of  time  during 
which  the  consent  to  electronic  delivery 
will  be  effective,  absent  revocation. 
Notification  concerning  at  least  each  of 
these  factors  is  necessary  to  the  receipt 
of  informed  consent  from  the  intended 
recipient.  As  informed  consent  must  be 
revocable  at  any  time,  if  a  person 
initially  agrees  to  receive  certain 
required  disclosures  electronically,  he 
must  be  permitted  to  revoke  such 
consent  at  any  time,  and  the  CTA  or 
CPO  must  then  provide  him  with 
disclosures  in  hardcopy  form.  Potential 
recipients  of  electronic  communication 
may  provide  their  informed  consent 
either  in  writing  or  by  electronic  means. 

Delivery  and  Access.  As  noted 
previously.  Commission  rules  require 
that  at  or  before  the  time  at  which  a 
CTA  or  CPO  solicits  a  prospective  client 
or  pool  participant,  respectively,  he 
must  deliver,  or  cause  to  be  delivered, 
the  appUcable  Disclosure  Document.'^ 


^  As  noted  by  example  above,  a  CPO  may  not 
satisfy  the  requirements  of  Rule  4.21(a)  by 
electronically  posting  a  "term  sheet"  Rule  4.21(a) 
provides  that  "where  the  prospective  participant  is 
an  accredited  investor,  as  defmed  in  17  CFR 
230.501(a),  a  notice  of  intended  offering  and 
statement  of  the  terms  of  the  intended  offering  may 
be  provided  prior  to  delivery  of  a  Disclosure 
Document  *  *  *."  In  posting  a  term  sheet  on  a 
public  electronic  forum,  a  CPO  is  soliciting  all 
persons  vtrho  are  able  to  access  such  term  sheet, 
many  of  whom  may  not  be  "accredited  investors." 
Consequently,  unless  a  CPO  restricts  access  to  its 
term  sheet  to  "accredited  investors"  only,  a  CPO 
must  also  provide  a  copy  of  its  Disclosure 
Document  in  accordance  with  the  criteria  set  forth 
herein  in  order  to  comply  with  the  requirements  of 
Rule  4.21(a).  In  any  event,  to  the  extent  that  the 


When  a  person  delivers  a  document  by 
means  of  postal  mail  or  provides  the 
document  personally,  the  recipient 
simultaneously  has  notice  of  the 
delivery  of  the  document  and  receives 
the  actual  document.  By  contrast,  when 
a  person  distributes  a  document  by 
means  of  electronic  media,  the 
document  (a)  will  be  available  only  to 
persons  who  possess  the  necessary 
computer  equipment  and  software  to 
receive  it,  (b)  must  be  brought  to  the 
intended  recipient's  attention  and  (c) 
will  be  accessible  only  to  recipients  who 
take  certain  actions  in  order  to  access 
and  review  the  document. 

The  prospective  client  or  pool 
participant  must  be  provided  the 
relevant  Disclosure  Document  prior  to 
or  at  the  time  of  soUcitation.  In  general, 
the  breadth  of  the  term  "soUcitation," 
combined  with  the  requirement  to 
deUver  a  Disclosiu^  Dociunent  at  the 
time  of  or  prior  to  solicitation, 
significantly  restricts  the  information 
that  CTAs  or  CPOs  may  present  about 
their  services  prior  to  delivering  a 
Disclosiu*  Document.  As  discussed 
above,  even  preUminary  contacts  or 
communication  of  basic  information 
may  constitute  a  solicitation.  Indeed,  a 
website  operated  by  a  CTA  who  simply 
identifies  himself  as  such  may  operate 
as  a  solicitation,  even  without  other 
content.  Consequently,  if  for  example,  a 
CTA's  Disclosure  Document  is 
presented  at  the  end  of  the  CTA's 
website,  or  made  available  only  at  the 
option  of  the  reader,  delivery  of  the 
Disclosure  Document  may  occur  only 
after  the  solicitation  has  occurred,  if  at 
all.  In  such  instances,  the  CTA  operating 
the  website  would  be  in  violation  of 
Commission  rules  with  respect  to 
delivery  of  Disclosure  Doaiments  prior 
to  or  at  the  time  of  solicitation.  To 
facilitate  the  operation  of  websites  by 
CTAs  and  CPOs  in  a  manner  consistent 
with  Commission  rules  and  without 
unduly  burdening  the  use  of  this 
medium,  the  Commission  provides  the 
following  guidance. 

First,  a  website  must  provide  access  to 
the  Disclosure  Document  prior  to  any 
content  other  than  de  minimis 
introductory  material.  For  example,  a 
visitor  may  be  given  a  general 
description  of  the  contents  of  a  website 
before  reviewing  the  Disclosure 
Document.  This  may  be  accomplished 


CPO  intends  the  offering  to  be  an  exempt  private 
offering  under  SEC  Regulation  D.  such  CPO  must 
comply  with  the  solicitation  and  advertising 
restrictions  in  SEC  Rule  502(c).  See  60  FR  at  53463- 
64  (in  which  example  (20)  of  SEC's  release  indicates 
that  placing  offering  ruaterials  on  Internet  would 
not  be  consistent  with  prohibition  against  general 
solicitation  or  advertising  in  Rule  502(c)  of 
Regulation  D). 


through  presentation  of  an  outline  or 
table  of  contents  for  the  website,  with 
the  Disclosure  Document  Usted  as  the 
first  item  in  the  outline  or  table  of 
contents.  The  outline  or  table  of 
contents  may  include  topic  headings 
that  are  neutrally  stated,  such  as 
"Disclosure  Document",  "Background 
of  CTAs"  and  "How  to  Contact  Us." 
Icons  or  images  also  may  accompany 
such  topic  headings,  but  both  the  topic 
headings  and  any  icons  or  images  must 
be  presented  neutrally. 

"The  website  must  be  constructed  so 
that  the  reader  may  not  proceed  to 
subsequent  sections  of  the  site  until  he 
has  first  accessed  and  proceeded 
through  the  Disclosure  Document.  Thus, 
if  an  outline  or  table  of  contents  is  used, 
the  only  active  hyperlink  should  be  to 
the  Disclosure  Docimient.  For  example, 
if  a  visitor  attempts  to  view  another 
portion  of  the  website,  the  website 
should  inform  the  visitor  that  he  must 
first  access  the  Disclosure  Document 
before  he  will  be  allowed  elsewhere  in 
the  website.  Only  after  a  visitor  has  been 
delivered  a  Disclosure  Document  and 
affirmed  that  he  has  reviewed  it  may 
hyperUnks  to  other  sections  of  the 
website  be  activated. 

Delivery  of  a  Disclosure  Document  for 
purposes  of  solicitation,  i.e.. 
Commission  Rules  4.21(a]  and  4.31(a), 
will  be  complete  when  the  recipient 
scrolls  down  to  the  end  of  the 
Disclosure  Document  and  confirms  that 
he  has  received  the  Docxmient.  Many 
website  operators  currently  employ 
similar  designs,  for  example,  in 
requiring  persons  to  agree  to  a  set  of 
terms  and  conditions  before  proceeding 
in  a  website  or  to  acknowledge  that  they 
are  of  a  certain  age.  This  confirmation 
of  delivery  is  for  the  purpose  of 
complying  with  the  requirement  that  the 
Disclosure  Document  be  provided  at  or 
before  the  time  of  solicitation.  This 
confirmation,  which  is  required  in  the 
context  of  electronic  presentations  of 
solicitation  material,  is  distinct  from  the 
receipt  of  acknowledgment  that  is 
required  before  a  prospective  pool 
participant  or  client  may  open  an 
account  pursuant  to  Rules  4.21(b)  and 
4.31(b).  The  requirements  for  obtaining 
a  receipt  of  acknowledgment  under 
Rules  4.21(b)  and  4.31(b)  are  discussed 
below  in  the  acknowledgment  section. 

Websites  that  contain  multiple  trading 
programs  or  commodity  pools  may 
contain  a  separate  Disclosure  Document 
for  each  such  program  or  pool.  CTAs  or 
CPOs,  however,  are  not  required  to 
deliver  a  Disclosure  Docxmient  for  every 
trading  program  or  commodity  pool 
before  allowing  a  potential  client  or 
pool  participant  access  to  all  portions  of 
a  website.  Rather,  a  CTA  or  CPO  may 
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allow  a  prospetnive  investor  to  select  a 
particular  trading  program  or 
commodity  pool,  and  following  delivery 
of  the  Disclosure  Document  for  such 
program  or  pool,  the  prospective 
investor  may  access  general  information 
or  material  specific  to  such  program  or 
pool  CIAs  or  C;POs  who  operate  several 
trading  programs  or  commodity  pools 
must  ensure  that  there  is  no  solicitation 
on  behalf  of  programs  or  pools  for 
which  a  Disclosure  Document  has  not 
been  delivered  and  reviewed.  For 
example,  a  CPO  who  delivers  a 
prospective  pool  participant  a 
Disclosure  Doaiment  for  "Pool  A"  must 
not  allow  such  prospective  pool 
participant  to  access  materials  on  his 
website  pertaining  to  "Pool  B." 

Commission  rules  require  that  a  CPO 
or  CTA  deliver  a  particular  Disclosure 
Etocument  only  once;  consequently, 
with  respect  to  "repeat  visitors," 
separate  dehvery  is  not  required  for 
subsequent  sohcitations  for  the  same 
pool  or  trading  program  so  long  as  the 
Disclosure  Document  has  not  changed 
or  expired.  Thus,  CTAs  and  CPOs  may 
design  websites  systems  that  allow 
"repeat  visitors  '  who  have  already 
reviewed  a  Disclosure  Document  to 
bypass  the  requirement  to  receive  that 
Disclosure  Docimient  again.  For 
example,  a  prospective  investor,  after 
receiving  the  required  Disclosure 
Document(s),  may  be  given  a  password 
or  PIN  to  enter  at  the  beginning  of  a 
CTAs  or  CPOs  homepage  to  allow  him 
to  bypass  the  consent  and  Disclosure 
Document  dehvery  portions  of  the 
website  for  the  trading  program(s)  oj 
pool(s)  for  which  he  has  already 
recieved  a  Disclosure  Dociunent. 
However,  in  order  to  comply  with 
Commission  Rules  4.26  and  4.36,  the 
password  or  PIN  must  expire  once  the 
CPO  or  CTA  amends  his  Disclosure 
Document(s)  or  the  effective  period  of 
the  Disclosure  Documents  expires. 

Documents  can  be  delivered 
electronically  in  a  variety  of  ways;  some 
of  these  methods  require  very  little 
effort  on  the  part  of  the  recipient, 
whereas  others  demand  substantial 
computer  expertise  or  lengthy  download 
times.''  The  Commission  beheves  that 


"Certain  methods  of  delivery  require  relatively 
little  sophistication  on  the  part  of  the  user.  For 
instance,  the  content  of  a  site  on  the  World  Wide 
Web  can  be  accessed  simply  by  entering  that 
address  into  a  "web  browi«r"  program.  Similarly, 
ihe  contents  of  an  electronic  mail  message  are 
viewed  simply  by  reading  the  electronic  mail  screen 
or  by  viewing  an  attachment  to  electronic  mail  that 
is  formatled  for  a  widely  available  word  processing 
program.  On  the  other  hand,  where  a  party  must 
download  a  file  and  also  a  program  to  decode  that 
file  (e.g..  "unzip"  programs),  it  is  less  certain  that 
such  party  will  ultimately  be  able  to  access  the 
document.  In  raising  thi*  concern,  the  Commission 


delivery  should  be  made  in  a  manner 
that  is  not  unduly  burdensome  to  the 
recipient  of  the  document.  In  cases 
where  information  is  unduly 
burdensome  to  access,  the  Commission 
will  deem  such  delivery  to  be 
ineffective  unless  the  party  making 
delivery  can  demonstrate  that  the 
recipient  actually  accessed  the 
docimaent.  In  the  case  of  a  Disclosure 
Document,  an  acknowledgment  of 
receipt,  provided  that  it  is  fully 
informed  and  voluntary,  should  suffice 
for  this  purpose. 

However,  electronic  media  present 
special  concerns  with  respect  to  access 
because  an  acknowledgment  of  receipt 
in  this  context  does  not  evidence  the 
ability  to  access  the  document  over 
time.  The  Commission  believes  that  the 
recipient  of  electronically  dehvered 
documents  should  be  able  to  have 
repeated  access  to  the  document 
following  dehvery.  Such  accessibility 
should  be  comparable  to  that  of  a  paper 
document  that  can  be  read  and  re-read 
over  time.**  The  ability  to  re-read  a 
dociunent,  such  as  a  Disclosure 
Document,  is  often  necessary  to  a 
careful  evaluation  of  the  risks  and 
benefits  of  a  particular  investment  or  a 
meaningful  comparison  of  Disclosure 
Documents  of  different  pools  or  trading 
programs.  Accordingly,  in  order  for  the 
electronic  delivery  of  Disclosure 
Doctmients  to  satisfy  the  Conmiission's 
requirements,  the  recipient  must  be  able 
to  access  the  document  upon  receipt 
and  continually  thereafter.  If  the  method 
of  electronic  delivery  of  a  Disclosure 
Document  requires  the  reader  to 
download  a  file  to  a  permanent  storage 
device  (such  as  a  hard  drive)  and  to 
confirm  that  he  has  done  so,  the 
accessibihty  concern  may  be  addressed. 
However,  in  other  circumstances,  such 
as  where  a  EHsclosure  Document  is  not 
downloaded,  the  Commission  beheves 
that  accessibihty  of  the  Disclosure 
Doctiment  to  the  prospective  (or  actual) 
CTA  cUent  or  commodity  pool 
participant  for  a  period  of  nine  months 
after  the  soUcitation  occurs  would  be 
sufficient  but  requests  comment  on  this 
issue. 

Acknowledgments.  The  requirement 
to  dehver  a  Disclosure  Dociunent  is  only 
part  of  a  CTA's  or  CPO's  obUgation. 


does  not  necessarily  intend  to  preclude  any 
particular  types  of  electronic  transfer  but.  instead, 
i»  seeking  to  ensure  that  the  recipient  is  able  to 
access  the  information  communicated  without 
substantial  burden. 

•^For  example,  a  "one-time"  or  "live"  broadcast 
over  the  Internet  generally  does  not  allow  a 
recipient  repeated  access  to  the  information.  In  the 
absence  of  adequate  evidence  that  the  intended 
recipient  actually  recorded  or  stored  the 
information,  this  method  of  presentation  would  not 
satisfy  the  access  concerns  identified  above. 


Before  a  CTA  may  enter  into  an 
agreement  with  a  prospective  client  to 
direct  or  guide  his  account,  or  before  a 
CPO  may  accept  or  receive  funds, 
securities  or  property  from  a  prospective 
pool  participant,  such  CI  A  or  CPO  must 
receive  a  signed  and  dated 
acknowledgment  from  the  prospective 
chent  or  pool  participant  confirming 
receipt  of  the  Disclosure  Document  for 
the  trading  program  or  pool, 
respectively,"'  A  CPO  or  CTA  may  not 
rely  solely  on  the  fact  that  a  prospective 
investor  may  have  visited  the  Disclosure 
Document  while  reviewing  a  CPOs  or 
CTA's  homepage  or  consented  to  receive 
a  Disclosure  Document  by  electronic 
media,**  The  signed  and  dated 
ackno'.vledgment  is  a  certification  by  the 
prospective  investor  that  he  has 
received  the  required  Disclosure 
Document  and  is  among  tlie  items 
required  to  be  kept  by  CPOs  and  CTAs 
under  the  Part  4  recordkeeping 
requirements.*^ 

The  Commission  supports  the  use  of 
electronic  media  to  obtain  customer 
acknowledgments  but  beheves  that 
measures  must  be  taken  to  assure  an 
adequate  level  of  verification  of  the 
authenticity  of  such  acknowledgments. 
Requiring  the  reader  to  send  an 
electronic  mail  message  or  click  on  an 

acknowledgment  button"  on  a  website 
would  not,  without  more,  be  sufficient 
for  this  purpose.  As  discussed  above, 
the  Division  of  Trading  and  Markets  has 
permitted  the  use  of  a  personeil 
identification  number  ("PIN")  to 
represent  a  manual  signature  for  the 
transmission  of  certain  financial  reports 
in  which  a  manual  signature  normally  is 
required. »8  The  use  of  a  PIN  serves  two 
important  objectives.  First,  it  enables 
the  recipient,  to  the  extent  practicable, 
to  verify  the  identity  of  the  person 
sending  the  electronic  communication. 
If  an  electronic  transmission  is 


w  See  Rule  4.31(b)  and  Rule  4.21(b)  for  CTAs  and 
CPOs.  respectively, 

"'As  noted  previously,  the  requirement  of  a 
signed  acknowledgment  of  receipt  is  distinct  from 
that  of  delivery,  i.e..  an  adequate  delivery 
mechanism  may  be  implemented  without  receipt  of 
a  signed  acknowledgment  of  receipt.  In  the  recent 
revisions  to  Part  4.  60  FR  38146  (July  25,  1995),  the 
Commission  confirmed  the  importance  of  the 
requirement  that  the  prospective  investor  separately 
acknowledge  receipt  of  the  required  Disclosure 
Document  but  commented  that  "an 
acknowledgment  may  be  included  in  the 
subscription  documents  for  a  pool,  provided  that 
the  text  of  the  acknowledgment  is  prominently 
captioned  and  distinguished  from  the  subscription 
agreement  and  that  there  is  a  separate  line  for  the 
.acknowledgment  signature  and  date  thereoL"  60  FR 
at  38181. 

"See Commission  Rules  4.23(a)(3)  and  4.33(a)(2). 
respectively. 

"Advisory  No.  28-96,  (Current  Transfer  Binder] 
Comm.  Fut.  L  Rep.  (CCH)  1 26,711  (May  28, 1996), 
discussed  supra  note  25. 
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accompanied  by  a  unique  and  valid  PIN, 
and  tiie  recipient  knows  the  identity  of 
the  person  who  requested  and  received 
such  PIN,  it  then  may  confirm  the 
identity  of  the  sender  of  such  message. 
Second,  use  of  PINs  helps  to  protect 
innocent  persons  from  false  claims  that 
they  have  sent  a  particular  electronic 
communication.  If  a  message  is  sent  by 
one  person  claiming  to  be  another,  the 
failure  to  include  the  valid  PIN  assigned 
to  such  person  would  render  the 
message  invalid.  Although  the 
Commission  invites  comments  from 
interested  parties  generally  on  methods 
to  assure  the  validity  of  electronic 
acknowledgments,  it  believes  that  a  PIN 
system  similar  to  that  used  by  FCMs  for 
the  filing  of  financial  reports  with 
certain  self-regulatory  organizations 
would  provide  an  acceptable  form  of 
obtaining  acknowledgments  of  receipt  of 
Disclosure  Documents.  Under  Rules 
4.21(b)  and  4.31(b),  CPOs  and  CTAs 
bear  the  burden  of  obtaining  a  valid 
acknowledgment  of  receipt  from 
prospective  pool  participants  and 
clients;  they  are  thus  responsible  for 
establishing  procedures  adequate  to 
establish  the  authjpnticity  of  electronic 
acknowledgments  and  to  preserve 
records  thereof.  Currently,  in  light  of 
this  concern,  if  a  CTA  or  CPO  wishes  to 
establish  a  system  for  the  electronic 
acknowledgement  of  receipt  of  a 
Disclosure  Document,  it  must  create  a 
procedure  by  which  the  prospective 
client  or  pool  participant  requests  and 
receives  by  means  of  electronic  or  postal 
mail  an  individuahzed  PIN  from  the 
CPO  or  CTA.  Once  a  person  receives  a 
PIN,  he  may  then  use  that  PIN  in  lieu 
of  a  manual  signature  to  authenticate 
the  acknowledgment  of  receipt.**  The 
mechanics  of  using  a  PIN  signature  are 
illustrated  by  example  below.  The 
Commission  welcomes  comment 
concerning  other  procedures  for 
electronic  acknowledgment  that  are 
consistent  with  the  objectives  stated 
above. 

Of  course,  CTAs  or  CPOs,  even  those 
providing  a  Disclosure  Document  by 
electronic  media,  are  not  required  to 
obtain  acknowledgments  of  receipt 
electronically.  A  CTA  or  CPO  may 
require  that  the  prospective  client  or 
pool  participant  provide  a  signed  and 
dated  paper  acknowledgment  by  mail  or 
facsimile,  although  the  acknowledgment 


form  may  be  sent  to  prospective 
investors  by  mail,  facsimile,  or  through 
the  Internet. 

Format.  The  Commission's  rules 
contain  a  number  of  speciBc  format 
requirements  relevant  to  Disclosure 
Documents,  reflecting  the  Commission's 
determination  that  certain  information 
should  be  accorded  special  prominence 
in  the  Disclosure  Document.  Parameters 
for  the  order  of  presentation  ensure  that 
certain  key  information  is  presented 
first,  that  important  disclosures  are  not 
minimized  or  relegated  to  the  end  of  the 
document,  and  that  information  of 
lesser  relevance  is  placed  after  matters 
of  greater  importance.  The  prescribed 
order  also  facilitates  the  comparison  of 
doamients  by  maintaining  the  same 
sequence  of  topics  across  documents  of 
difTerent  registrants.  For  example,  Rules 
4.24.  4.25,  4.34  and  4.35  include 
specifications  as  to  the  placement  in 
Disclosure  Documents  of  required  risk 
disclosure  and  cautionary  statements, 
tables  of  contents,  and  supplemental 
information,  as  well  as  the  sequence  of 
various  past  performance  records."*  In 
addition,  certain  items  are  required  to 
be  set  forth  in  capital  letters  and  bold- 
face type,  certain  information  is 
required  to  be  accompanied  by 
cautionary  legends  or  disclaimers,  and 
in  some  contexts,  page  nimiber  cross- 
references  are  required. '°' 

Where  Commission  rules  specify  the 
prominence,  location,  or  other  attributes 
of  the  information  required  to  be 
delivered,  any  acceptable  electronic 
presentation  of  such  information  used  to 
satisfy  Commission  rules  must  present 
the  information  in  the  same  format  and 
order  as  specified  in  Commission  rules 
and  must  reflect  (if  it  does  not  actually 
replicate)  the  differences  in  emphasis 
and  prominence  that  would  exist  in  the 
paper  document. '°2  Further,  the 
addition  of  any  audio,  video  or  graphic 
material,  whether  included  as  separate 
sections  or  as  enhancements  or  overlays 
to  written  text,  must  be  consistent  with 


"The  Commission  notes  that  various  states  have 
established  or  are  developing  requirements  for 
"digital  signatures."  See,  e.g.,  "Utah  Digital 
Signature  Act."  Utah  Code  Ann.  46-3-101  et  seq. 
(1995).  To  the  extent  that  a  particular  state 
recognizes  as  valid  only  certain  digital  signatures, 
it  is  the  responsibility  of  the  registrant  to  ensure 
compliance  with  such  rules  in  order  to  comply  with 
state  law  requirements. 


'°oSee  Rules  4.24(a)  through  (d).  4.24(v), 
4.25(a)(2)  and  (3).  4.34(a)  through  (d).  4.34(n)  and 
4.3S(aK2). 

'0'  See  Rules  4.24  (a)  and  (b).  4,25  (a)(9)  and  (c). 
4.34  (a)  and  (b).  4.35  (a)(8)  and  (b)  and  4.41(b)(1). 

102  por  example,  where  text  is  required  to  be 
presented  in  bold-face  type,  acceptable  on-screen 
presentation  could  be  accomplished  by  changing 
the  color  or  shading  of  the  text  and/or  the 
background  in  a  prominent  manner.  In  addition, 
information  such  as  the  break-even  point  per  unit 
of  initial  investment  must  be  presented  in  the 
forepart  of  the  Disclosure  Document  and  the  Risk 
Disclosure  Statement,  which  must  appear 
immediately  following  disclosures  required  to  be  on 
the  cover  of  the  Disclosure  Document,  must 
highlight  the  page  (or  highlight  the  link)  where  the 
break-even  point  is  presented.  If  »he  document  is 
not  paginated,  a  registrant  may  use  hyperlinks  in 
lieu  of  page  numbers. 


the  requirements  of  Commission  rules 
regarding  the  order  of  presentation  and 
the  relative  prominence  of 
information. '°'  Such  material  would 
constitute  "supplemental 
information"  '*•  and  thus  must  be 
presented  in  the  Disclosure  Document 
in  accordance  vtrith  Rules  4.24(v)  and 
4.34(n).'°'  Such  material  may  not  be- 
presented  in  a  manner  that  obscures  or 
diminishes  the  prominence  of  any 
required  disclosiues.  If  one  version  of  a 
docimient  contains  audio,  video, 
graphic  or  other  material  that  cannot  be 
included  in  another  version,  e.g.,  if  the 
electronic  version  of  a  Disclosure 
Document  has  an  audio  narration,  such 
material  must  be  reproduced  in  the 
medium  of  the  version  that  does  not 
actually  contain  the  material.  "* 

Modifications.  Commission  Rules 
4.26  and  4.36  require  that  Disclosure 
Documents  be  used  for  no  more  than 
nine  months  and  that  performance 
information  Included  therein  be  current 
as  of  a  date  not  more  than  three  months 
prior  to  the  date  of  the  Disclosure 
Document.  Additionally,  if  at  any  time 
the  Disclosure  Document  becomes 
materially  inaccurate  or  incomplete,  the 
registrant  must  correct  the  defect  and 
distribute  the  correction  to,  in  the  case 


n»For  example.  Rule  4.25(a)(3)(ii)  requires  that 
performance  results  for  pools  of  a  different  class 
from  the  offered  pool  be  presented  "less 
prominently"  than  the  performance  of  pools  of  the 
same  class.  Audio,  video  or  graphic  devices  may 
not  be  used  in  a  manner  that  is  iruxinsistent  with 
this  requirement.  Similarly,  an  audio  voice-over 
that  asks  a  prospective  client  to  turn  directly  to  the 
CTA's  performance  tables,  bypassing  the  cautionary 
and  risk  disclosure  statements  and  the  forepart 
information  required  by  Rule  4.34  (a),  (b)  and  (d), 
is  not  permitted. 

"x  "Supplemental  information"  refers  to 
"information  not  specifically  called  for  by 
Commission  rules  or  federal  or  state  securities  lavn 
or  regulations."  60  FR  at  38150. 

|<»  Rules  4.24(v)  and  4.34(n)  specify  that 
supplemental  performance  information  (not 
including  proprietary,  hypothetical,  extracted,  pro 
forma  or  simulated  trading  results)  must  be  placed 
after  all  required  performance  information  in  the 
Disclosure  Document  and  that  supplemental  non- 
performance information  relating  to  a  required 
disclosure  may  be  included  with  the  related 
required  disclosure.  Other  supplemental 
information  may  be  included  only  after  all  required 
disclosures.  17  CFR  4.24(v)  and  4.34(n).  Rules 
4.24(v)  and  4.34(n)  also  provide  that  supplemental 
information  may  not  be  misleading  in  content  or 
presentation  or  inconsistent  with  the  required 
disclosures  and  is  subject  to  the  antifraud 
provisions  of  the  Act  and  Commission  and  NFA 
rules. 

'"Commission  Rules  4.26(d)  and  4.36(d)  require 
that  a  CPO  or  CTA.  respectively,  file  a  Disclosure 
Document  with  the  Commission  prior  to  its  use.  To 
the  extent  that  a  Disclosure  Document  contains  any 
audio,  video,  or  graphic  material,  the  CPO  cr  CTA 
must  file  that  version  as  well  as  any  paper  version. 
CPOs  and  CTAs  who  are  required  to  file  a 
Disclosure  Document  that  contains  audio,  video,  or 
graphic  portions  should  contact  the  Division  of 
Trading  and  Markets  to  establish  a  method  whereby 
the  Commission  may  nsceive  such  documents. 
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of  a  CPO,  all  existing  pool  participants 

and  previously  solicited  pool 
participants  prior  to  accepting  or 
receiving  funds  from  such  prospective 
participants,"'"  and  in  the  case  of  a 
CTA.  all  existing  clients  in  the  trading 
program  and  each  previously  solicited 
client  for  the  trading  program  prior  to 
entering  into  an  agreement  to  manage 
such  prospective  cUent's  account.'**  For 
persons  who  have  consented  to  receive 
such  information  electronically, 
registrants  niav  provide  amendments 
and  updates  m  the  same  manner, 
provided  that  such  recipients'  consent 
to  the  use  of  electronic  media  extends 
to  amendments  and  updates. 

One  of  the  salient  features  of 
electronic  media  is  the  ability  to  modify 
or  update  information  more  simply  and 
more  frequently  than  in  a  paper 
environment.  On  the  Internet,  many 
financial  service  providers  update  their 
performance  on  a  daily  basis,  a  practical 
impossibility  using  conventional  postal 
mail.  '"*  The  Commission  believes  that 
the  greater  timeliness  of  information 
that  electronic  media  is  capable  of 
providing  is  an  important  benefit. 
Certainly,  therefore,  information 
contained  in  electronic  form  can  be 
expeded  to  be  at  least  as  current  as  that 
in  paper  form.  Consequently,  where  a 
registrant  employs  electronic  and  paper 
media,  the  electronic  version  of  any 
publicly  disseminated  docimient  must 
be  at  least  as  current  as  any  paper-based 
version.  If  registrants  elect  to  update 
their  performance  more  frequently  than 
is  required,  any  such  performance 
history  must  be  calculated  and 
presented  in  accordance  with 
Commission  rules. 

Record  Retention.  Another  important 
area  of  regulatory  concern  in  the  context 
of  electronic  media  is  that  of 
recordkeeping,  as  provided  by 
Commission  Rules  4.23  and  4.33."° 
These  rules  require  that  CPOs  and  CTAs 
keep,  among  other  records,  "the  original 


""  17  CFR  4.26(c)(1). 

'<»17CFR  4.36(c)(1). 

'<>•  Indeed,  by  the  time  the  recipient  received  such 
updated  information,  it  would  already  be  out  of 
date. 

""For  instance.  Rule  4.23(8)(9)  provides  that  a 
CPO  must  keep: 

The  original  or  a  copy  of  each  report,  letter. 
circular,  memorandum,  publication,  writing, 
advertisement  or  other  literature  or  advice 
(including  the  texts  of  standardized  oral 
presentations  and  of  radio,  television,  seminar  or 
similar  mass  media  presentations)  distributed  or 
caused  to  be  distributed  by  the  commodity  pool 
operator  to  any  existing  or  prospective  pool 
participant  or  received  by  the  pool  operator  from 
any  commodity  trading  advisor  of  the  pool, 
showing  the  first  date  of  distribution  or  receipt  if 
not  otherwise  shown  on  the  document. 

Analogous  requirements  for  CTAs  are  found  in 
Rule  4.33(a)(7). 


or  a  copy  of  each  report,  letter,  circular, 
memorandum,  publication,  writing, 
advertisement  or  other  literature  or 
advice  (including  the  texts  of 
standardized  oral  presentations  and  of 
radio,  television,  seminar  or  similar 
mass  media  presentations)  distributed 
or  caused  to  be  delivered  *   •   • 
showing  the  first  date  of  distribution  or 
receipt  if  not  otherwise  shown  on  the 
document." ' ' '  The  Commission's  Part  4 
recordkeeping  requirements  thus  extend 
to  the  contents  of  CTA  and  CPO 
websites  and  related  electronic  mail 
messages.  The  Conunission's  rules 
concerning  the  use  of  electronic  media 
for  recordkeeping,  e.g.,  optical  disk  or 
CD-ROM  storage,  permit  storage  of 
computer  generated  records  in  ASCII  or 
EBCDIC  format  only."^  These  formats 
generally  do  not  allow  storage  of  paper 
records  or  electronic  images,  such  as 
webpages,  since  such  records  or  images 
are  normally  not  written  in  ASCII  or 
EBCDIC  format.  Therefore,  these  records 
would  be  required  to  be  retained  in 
hardcopy  form.  The  Commission  invites 
interested  parties  to  comment 
concerning  whether  these  rules,  and  in 
particular.  Rule  1.31,  are  sufficient  to 
address  record  retention  in  the  ctirrent 
electronic  environment. 

The  following  examples  are 
illustrative  of  the  requirements 
discussed  above. 

(22)  (Hyperlink  to  Disclosure  Document 
From  Homepage  Satisfies  Delivery 
Obligation)  RST  is  a  CTA  who  operates  a  site 
on  the  World  Wide  Web.  RST  provides 
copies  of  its  Disclosure  Documents,  in  an 
acceptable  format,  which  visitors  to  its 
website  can  access  from  a  menu  of  options 
at  the  beginning  of  its  website.  Before  the 
visitor  may  access  data  on  the  website  other 
than  the  menu  or  table  of  contents,  such  as 

a  description  of  RST's  principals  and 
summaries  of  its  trading  programs, 
performance  data,  or  other  matters,  visitors 
must  select  and  view  a  Disclosure  Document 
for  the  trading  program(s)  in  which  they  are 
interested.  By  providing  access  to  each  of 
these  Disclosure  Documents  and  assuring 
that  the  visitor  has  reviewed  the  Disclosure 
Document  prior  to  proceeding,  RST  has 
complied  with  Rule  4.31(a),  which  requires 
that  at  or  before  the  time  a  CTA  solicits  a 
prospective  client,  the  CTA  deliver  to  the 
prospective  client  a  Disclosure  Document  for 
the  trading  program  pursuant  to  which  the 
CTA  will  direct  or  guide  the  account. 

(23)  (Obtaining  Informed  Consent)  GHJ  is 
a  CTA  with  a  site  on  the  World  Wide  Web. 
On  the  first  page  of  GHJ's  website,  and  before 
any  solicitation  materials  are  presented,  is  a 
page  requesting  informed  consent  from 
visitors  to  receive  GHJ's  Disclosure 
Document  by  electronic  means.  This  page 
informs  visitors  that:  (a)  prospective  managed 


■ ' '  Commiaaion  Rules  4.23(a)(9)  and  4.33(a)(7). 
"»17  CFR  1.31(d).  See  S8  FR  27458,  27462-63 


(May  10. 1993). 


UMI 


account  clients  must  receive  a  Disclosure 
Document;  (b)  they  can  receive  the 
Disclosure  Document  in  hardcopy  if  they 
prefer,  (c)  the  electronic  version  of  the 
Disclosure  Document  will  be  contained  in  a 
portion  of  GHJ's  website;  (d)  persons 
accessing  the  electronic  version  of  the 
Disclosure  Document  may  incur  charges 
relating  to  on-line  access  fees;  (e)  the  original 
Disclosure  Document  as  well  as  any 
amendments  thereto  will  be  provided  on  the 
website;  and  (f)  visitors  have  the  right  to 
revoke  their  consent  to  receive  electronic 
delivery  at  any  time.  At  the  bottom  of  the 
webpage  is  a  button  for  visitors  to  "chck"  if 
they  consent  to  receive  electronic  delivery  of 
GHJ's  Disclosure  Document  and  any 
amendments  thereto  If  a  visitor  "clicks"  on 
the  acknowledgment  button,  he  is 
hyperl  inked  to  a  copy  of  GHJ's  Disclosure 
Document.  If  a  visitor  "clicks"  on  a  button 
signifying  that  he  does  not  provide  his 
consent  to  receive  a  Disclosure  Document  by 
electronic  means,  he  is  then  hyperlinked  to 
a  form  asking  for  his  name  and  postal 
address,  which  will  be  used  to  send  a 
hardcopy  Disclosure  Document  through 
postal  mail  and  is  not  allowed  to  view  any 
other  portions  of  the  website.  GHJ's  website 
prof)erly  obtains  informed  consent  from 
visitors.  Before  engaging  in  any  solicitation 
activity,  GHJ  obtains  informed  consent  to 
deliver  the  Disclosure  Document 
electronically.  Then,  imfnediately  upon 
receipt  of  such  consent,  visitors  are  delivered 
the  Disclosure  Document.  Once  a  visitor 
scrolls  down  to  the  end  of  the  Disclosure 
Document  and  acknowledges  that  he  has 
received  the  Disclosure  Document,  he  may 
view  other  data  on  the  site.  However,  before 
the  visitor  may  open  a  managed  account  with 
GHJ,  an  acknowledgment  of  receipt  of  the 
Disclosure  Document  in  accordance  with 
Rule  4.31(b)  must  be  obtained,  either 
electronically  (see  example  25  below)  or  in 
hardcopy 

(24)  (Registrant  May  Require 
Acknowledgment  to  be  Returned  by  Postal 
Mail)  X,  a  registered  CTA.  has  established  a 
site  on  the  World  Wide  Web.  After  users 
review  X's  Disclosure  Document,  they  may 
access  other  fxjrtions  of  X's  website.  In  the 
section  dealing  with  opening  an  account, 
users  are  informed  that  before  a  trading 
account  may  be  opened  with  X,  a  prospective 
client  must  download  X's  Disclosure 
Document  and  return  a  signed 
acknowledgment  of  receipt  thereof.  On  X's 
website  is  a  form  receipt  of  acknowledgment, 
with  a  statement  informing  the  user  that  the 
acknowledgment  must  be  printed,  and 
signed,  dated  and  returned  to  X  by  {x>stal 
mail  before  X  will  op>en  an  account  for  the 
user.  Receipt  of  such  an  acknowledgment 
would  comply  with  Rule  4.31(b).  Registrants 
are  permitted  to  distribute  Disclosure 
Documents  to  prospective  clients 
electronically  and  may  obtain 
acknowledgments  of  receipt  electronically. 
However,  they  are  not  required  to  do  so.  A 
CTA  operating  a  site  on  the  World  Wide  Web 
may  require  that  acknowledgments  be  signed, 
dated  and  returned  by  postal  mail. 

(25)  (Acknowledgments  May  Be  Signed 
Electronically  With  a  Personal  Identification 
Number)  LMN,  a  registered  CTA,  operates  a 
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site  on  the  World  Wide  Web.  LMN's  website 
permits  prospective  clients  to  acknowledge 
receipt  of  its  Disclosure  Document  by 
electronic  media.  Jill  Doe  visits  LMN's 
website  and  wishes  to  open  a  managed 
futures  account.  LMN's  website  instructs  Jill 
Doe  that  in  order  for  her  to  acknowledge 
receipt  of  its  Disclosure  Document,  she  must 
receive  a  PIN.  LMN's  website  asks  Jill  Doe  to 
provide  her  electronic  mail  address,  to  which 
a  PIN  may  be  sent.  Upon  receipt  of  Jill  Doe's 
electronic  mail  address,  LMN  then  sends  her 
a  PIN.  Jill  Doe  may  then  use  that  PIN  in  lieu 
of  a  manual  signature  required  under 
Commission  Rule  4.31(b). 

(26)  (Consent  To  Receive  Monthly 
Statenwnts  Electronically  Can  Be  Withdrawn) 
JKL  is  the  registered  CPO  of  the  Fund.  John 
Smith  and  Jane  Doe  are  both  participants  in 
the  Fund.  In  September,  JKL  sends  a  notice 

to  participants  indicating  that  it  will  be 
sending  monthly  account  statements  to 
participants  via  electronic  mail  through  the 
Internet,  as  Microsoft  Word  documents.  JKL 
informs  all  pool  participants  that  persons 
wishing  to  receive  monthly  account 
statements  by  means  of  electronic  mail  may 
incur  costs  relating  to  on-line  access  time, 
maintaining  an  electronic  mail  account,  and 
owning  a  licensed  copy  of  Microsoft  Word. 
Further,  JKL  informs  pool  participjants  that 
electronic  delivery  of  the  monthly  account 
statements  will  begin  in  January  1997.  At  the 
bottom  of  the  notice  is  a  form  for  participants 
to  complete  if  they  are  interested  in  receiving 
monthly  account  statements  electronically. 
The  form  asks  for  the  participant's  electronic 
mail  address  and  for  the  participant's 
signature  agreeing  to  the  conditions  of  the 
electronic  delivery. 

John  Smith  and  Jane  Doe  complete  the 
form  and  mail  it  back  to  JKL  in  November. 
In  December,  John  Smith  decides  that  he 
prefers  to  receive  monthly  account 
statements  by  means  of  postal  mail  and 
notifies  JKL  that  he  no  longer  agrees  to 
electronic  delivery.  In  January,  JKL  can  send 
monthly  account  statements  to  Jane  Doe  by 
means  of  electronic  mail  but  must  send  such 
statements  to  John  Smith  by  means  of  postal 
mail.  The  requirements  for  manual  signatures 
under  4.22(h)  for  these  reports  will  be 
satisfied  if  JKL  keeps  such  signed  reports  in 
paper  form  at  its  place  of  business. 

(27)  (Registrant  Must  Abide  by  Parameters 
of  Consent)  In  the  same  example  as  above, 
JKL  now  decides  to  post  its  monthly  account 
statements  on  its  World  Wide  Web 
homepage.  JKL  sends  electronic  mail  to  Jane 
Doe  informing  her  that  the  monthly  account 
statement  can  be  accessed  on  JKL's  homef>age 
on  the  World  Wide  Web.  This  form  of 
delivery  would  not  satisfy  the  requirements 
of  Rule  4.22.  Jane  Doe  has  only  consented  to 
receive  monthly  account  statements  as 
Microsoft  Word  attachments  to  Internet 
electronic  mail.  If  JKL  changes  its  method  of 
electronic  delivery,  it  must  again  obtain 
informed  consent  from  pool  participants. 
Jane  Doe's  consent  to  receive  monthly 
account  statements  was  limited  to  the  means 
specified  in  the  September  notice.  JKL  cannot 
assume  that  Jane  Etoe  has  access  to  the  World 
Wide  Web  or  that  she  will  agree  to  receive 
her  monthly  account  statements  by  viewing 
them  on  JKL's  homepage. 


(28)  (Use  of  Hyperlinks  in  Table  of 
Contents  Acceptable)  WXY,  a  CPO,  posts  her 
Disclosure  Document  on  the  World  Wide 
Web.  As  it  appears  on  the  World  Wide  Web, 
the  Disclosure  Document  is  without  any 
"pages;"  instead  it  is  a  continuous  stream  of 
HTML  text,  which  contains  all  of  the 
required  disclosures.  In  lieu  of  page  numbers 
as  contemplated  by  Rule  4.24,  WXY  has 
placed  in  the  table  of  contents  a  series  of 
hyperlinks,  i.e..  subject  headings  which 
trigger  access  to  the  various  sections  of  the 
Disclosure  Document.  In  addition,  in  the  Risk 
Disclosure  statement,  where  page  numbers 
are  required  for  the  discussion  of  expenses, 
break-even  point  and  principal  risk  factors, 
WXY  has  provided  hyjwrliniks  to  those 
sections.  This  would  comply  with  the  format 
requirements  of  Rule  4.24.  Where  a 
Disclosure  Document  is  p>osted  on  the  World 
Wide  Web  without  '^ages,  the  CPO  may  use 
readily  comprehensible  hyperlinks  instead  of 
page  numbers  to  denote  sp)ecific  sections. 
Both  page  numbers  and  hyp>erlinks  allow  the 
reader  to  locate  a  particular  section. 

(29)  (Electronic  Version  Identical  to  Paper 
Version)  ABC  is  a  CTA  who  operates  a 
homepage  on  the  World  Wide  Web,  with  a 
hypjerlink  to  enable  visitors  to  download  her 
Disclosure  Document.  The  Disclosure 
Document  can  be  downloaded  in  a  form 
compatible  with  Microsoft  Word  for 
Windows  or  WordPerfect  for  DOS.  Once 
downloaded,  the  Disclosure  Document  is  in 
all  resp>ects  identical  to  the  pap>er  version, 
including  p>age  numbers,  bold-faced  text  and 
capsule  performance  information.  In  this 
case,  ABC  has  met  the  format  requirements 
of  Rules  4.34. 

(30)  (Electronic  Version  of  Disclosure 
Document  May  Include  More  Recent 
Performance  Data)  ABC  is  a  CTA  who 
operates  a  website.  ABC's  hardcopy 
Disclosure  Document  is  dated  August  1  and 
reflects  the  ABC's  performance  through  July 
31.  It  is  now  October  1,  and  ABC  wants  to 
amend  the  performance  section  of  its 
Disclosure  Document  that  appears  on  the 
website  to  include  performance  through 
September  30.  ABC  may  amend  the 
performance  section  of  the  website 
Disclosure  Document  to  include  more  recent 
performance  data.  However,  the  calculation 
and  presentation  of  such  recent  performance 
data  must  be  in  accordance  with  Commission 
rules.  ABC  is  not  required  to  amend  its 
hardcopy  Disclosure  Document,  which  still 
may  reflect  ABC's  performance  through  July 
31.  Under  Rule  4.26,  ABC  may  solicit 
prospective  clients  with  the  October  1 
Disclosure  Document  and  the  version  on  its 
website  with  more  recent  performance  data. 
However,  on  May  1  of  the  next  year  (j.e.,  nine 
months  after  date  of  the  hardcopy  Disclosure 
Document),  ABC  may  no  longer  use  the 
hardcopy  Disclosure  Document.  Beginning 
May  1,  ABC  must  use  a  new  Disclosure 
Document.  In  addition,  the  Disclosure 
Document  used  on  the  website,  which 
contains  updated  p>erformance  data,  must 
also  be  amended  to  conform  to  any  other 
changes  reflected  in  the  new  hardcopy 
Disclosure  Document. 

(31)  (Disclosure  Documents  Delivered 
Electronically  Must  Be  Current  and  Updated) 
DEF  is  a  CTA  who  distributes  a  hardcopy  of 


its  Disclosure  Document  and  also  op>erates  a 
website  with  an  electronic  version  of  its 
Disclosure  Document.  DEF  solicits  through 
its  website  but  also  sends  each  prospective 
client  a  hardcopy  of  its  Disclosure  Document 
via  postal  mail.  The  Disclosure  Document 
DEF  sends  its  prospiective  clients  has  been 
updated  to  reflect  some  material  changes,  but 
the  electronic  version  on  the  Internet  has  not. 
DEF  is  in  violation  of  Rule  4.36.  Even  though 
DEF  provides  its  prosp)ective  customers  with 
a  current  version  of  its  Disclosure  Document, 
it  may  not  solicit  customers  using  a 
superseded  or  out-of-date  Disclosure 
Document. 

(32)  (Outdated  Disclosure  Documents  May 
Not  Be  Used  on  Electronic  Media)  ABC  is  a 
CTA  who  op>erate8  a  site  on  the  World  Wide 
Web.  ABC's  website  contains  a  Disclosure 
Document  that  is  more  than  nine  months  old. 
The  website  also  contains  a  form  that  allows 
persons  to  request  a  cxirrent  version  of  ABC's 
Disclosure  Document.  ABC  is  in  violation  of 
Rule  4.36.  Even  though  ABC  allows 
prosp>ective  clients  to  obtain  a  current 
version  of  its  Disclosure  Document,  ABC  may 
not  continue  to  provide  its  out-of-date 
Disclosure  Document  on  the  World  Wide 
Web. 

(33)  (Outdated  Disclosure  Document 
Contained  on  CD-ROM  Cannot  Be  Used  To 
Solicit  Clients)  RST  is  a  CTA  who  has  created 
a  CD-ROM  containing  promotional  materials 
and  a  Disclosure  Document.  The  date  of  the 
Disclosure  Document  on  the  CD-ROM  is 
January  15, 1995.  On  December  15. 1995, 
RST  provides  a  prosp)ective  client  with  a 
copy  of  his  CI>-ROM  but  at  the  same  time 
provides  the  client  with  a  revised  Disclosure 
Document  dated  October  1,  1995,  which 
reflects  certain  material  changes.  Even 
though  RST  has  provided  the  prosp>ective 
client  with  a  revised  Disclosure  Document, 
RST  is  in  violation  of  Rule  4.36(b)  because 
the  CD-ROM  contains  a  Disclosure 
Document  dated  more  then  nine  months 
prior  to  its  use.  After  October  15, 1995,  RST 
may  no  longer  distribute  the  CD-ROM  with 
the  Disclosure  Document  dated  January  IS, 
1995. 

IV.  Electronic  Filing  With  the 
Comraission 

A.  Pilot  Program  Commencing  October 
15.  1996 

In  response  to  numerous  inquiries 
from  managed  futures  professionals,  the 
Commission  is  evaluating  the  potentiiil 
benefits  and  costs  of  electronic 
document  filing,  both  to  registrants  and 
to  the  Commission's  regulatory  program. 
The  Commission  is  also  considering  the 
relative  merits  of  several  alternatives  for 
implementing  an  electronic  filing 
system.  In  furtherance  of  this  objective, 
the  Commission  is  announcing  a  pilot 
program  for  optional  electronic  filing  of 
Disclosure  Documents  and  is  requesting 
comments  concerning  the  standards  and 
specifications  that  should  be  utilized  if 
the  Commission  elects  to  establish  a 
permanent  program  for  electronic  filing. 

The  Commission  has  determined  to 
initiate  a  six-month  pilot  program  for 
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electronic  filing  of  CPO  and  CTA 
Disclosure  Documents,  commencing 
October  15,  1996.  Participation  in  the 
pilot  program  will  be  voluntary  and  will 
be  open  to  all  registered  CPOs  and  CTAs 
who  are  members  of  NFA.  The  pilot 
program  will  be  conducted  by  the 
Commission  s  Division  of  Trading  and 
Markets  and  will  be  restricted  (at  least 
initially)  to  electronic  submission  of 
Disclosure  Documents  (and 
amendments  thereto)  which  CTAs  and 
CPOs  are  required  to  file  with  the 
Commission  pursuant  to  Rules  4.36  and 
4.26.  respectively  Electronic  filing  of 
other  documents,  such  as  annual  reports 
for  commodity  pools  required  to  be  filed 
pursuant  to  Rule  4.22,  and  documents 
filed  to  obtain  relief  available  undei 
certain  Commission  rules,  such  as 
notices  of  eligibility  under  Rule  4.5, 
notices  of  claims  of  exemption  under 
Rule  4.7,  claims  of  exemption  under 
Rule  4.12(b)  and  notices  of  exemption 
under  Rule  4.14(a)(8],  may  be 
implemented  in  the  future. "^ 
Participation  m  the  pilot  program  will 
not  obligate  a  registrant  to  provide  its 
Disclosure  Documents  to  prospective 
clients  or  pool  participants  by  electronic 
means. 

Under  the  pilot  program  as  currently 
envisioned,  a  partici-pating  registrant 
will  transmit  its  Disclosure  Document, 
as  an  attachment  to  electronic  mail,  to 
an  address  specified  bv  the  Commission 
for  purposes  of  this  program.  Receipt  of 
the  filed  document  will  be 
acknowledged  by  electronic  mail. 
followed  by  the  customary  review 
process  conducted  by  Commission  staff. 
Electronic  mail  also  may  be  used  by 
Commission  staff  for  providing 
comments  on  the  filed  Disclosure 
Document  and  by  the  registrant  to 
submit  document  revisions  in  response 
to  staff  comments. 

The  Commission's  pilot  program  will 
accommodate  use  of  two  widely  utilized 
commercial  word  processing  systems 
without  the  need  for  extensive 
formatting  specifications,  and  it  v«ll  not 
require  specialized  coding  and 


1 1 J  The  Commission  is  considering  electronic 
filing  of  the  entire  range  of  documents  and  reports 
covered  by  the  Act  and  Commission  rules, 
including  without  limitation.  Forms  1-FR  for  FCMs 
and  IBs.  Form  103  (Large  Trader  Reporting  Form), 
and  Form  40  (Statement  of  Reporting  Trader).  As 
noted  in  Section  I.  the  Commission  has  approved 
self-regulatory  organization  ("SRO")  programs 
(notably  those  of  the  CBT  and  the  CME)  permitting 
FCMs  and  IBs  to  file  electronically  with  such  SROs 
the  periodic  financial  reports  on  Form  1-FR 
required  by  Commission  Rule  1.10.  In  Advisory  28- 
96.  (Current  Transfer  Binder)  Comm.  Fut.  L.  Rep. 
(CCH)  1 26.71 1  (May  28,  1996),  the  Commission 
noted  its  intention  to  implement  procedures  to 
permit  FCMs  and  IBs  that  file  electronically  with 
SROs  also  to  nie  their  Snancial  reports 
electronically  with  the  Commission. 


formatting  of  numerical  tables.  At  the 
outset.  Documents  filed  under  the 
Commission's  pilot  program  will  not  be 
made  publicly  available  in  an  electronic 
equivalent  of  a  public  reference  room,  as 
is  currently  the  case  with  the  document 
dissemination  function  of  the  EDGAR 
system;  however,  this  enhancement  may 
be  considered  in  the  future. ' '  * 

B.  Filing  Procedure  Under  the  Pilot 
Program 

The  Commission  is  establishing  the 
following  procedures  for  CTAs  and 
CPOs  seeking  to  employ  electronic  filing 
under  the  pilot  program.  The 
Commission  welcomes  comments 
concerning  the  adequacy  and 
appropriateness  of  these  requirements, 
and  suggestions  concerning  any 
additional  criteria  that  the  Commission 
should  consider  in  the  pilot  program. 

Beginning  October  15,  1996,  a  CPO  or 
CTA  may  file  a  Disclosure  Document  (or 
amendment)  by  taking  the  following 
steps: 

1 .  Save  the  Disclosure  Document  as  a 
WordPerfect  for  DOS  (version  5.1  or 
earlier)  or  a  Microsoft  Word  for 
Windows  (version  6.0  or  earlier)  file. 
Retain  both  a  hardcopy  and  a  diskette  or 
tape  backup. 

2.  Use  the  participating  registrant's 
NFA  identification  number  as  the  file 
name  for  the  saved  Disclosure 
Document,  and  add  a  file  extension 
(DDl,DD2,  DD3, .  .  .  DlO,  Dll.  etc.) 
indicating  whether  the  submission  is 
sequentially  the  first,  second,  etc. 
submission  by  the  registrant. ' " 

3.  Add  the  file  as  an  attachment  to  an 
electronic  mail  message  addressed  to 
tm-pilot-program@cftc.gov. '  '*  Persons 
who  participate  in  the  pilot  program 
must  agree  to  receive  comments  from 
Commission  staff  by  electronic  mail. 
Accordingly,  the  message  text  should 
include  the  electronic  mail  address 
where  comments,  if  any,  may  be  sent. 
Confirmation  of  receipt  of  the  filed 
EHsclosure  Docimient  will  be  provided 


'  '*Persons  may,  of  course,  obtain  hardcopies  of 
Disclosure  Documents  filed  under  the  pilot  program 
through  a  request  made  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552  (1994).  as 
implemented  in  Part  145  of  the  Commission  rules. 

'  "For  example.  XYZ.  whose  NFA  identification 
number  is  99999999.  is  a  CTA  with  separate 
Disclosure  Documents  for  two  trading  programs. 
XYZ  names  one  Disclosure  Document 
•'99«99999.DD1"  and  the  other  "99999999.DD2.' 
The  first  amendment  to  either  Disclosure  Document 
will  be  named  "99999999.DD3,"  and  each 
subsequent  submission  will  follow  the  same 
pattern.  In  the  event  that  a  registrant  has  more  than 
one  version  of  the  Disclosure  Document  for  a 
particular  trading  program  or  pool  offering,  each 
version  would  similarly  be  given  a  separate  file 
extension. 

I '*  Persons  participating  in  the  pilot  program  are 
not  required  to  make  duplicate  filings  under  Rules 
4.26(d)  or  4.3e(d). 
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by  Commission  staff  to  the  electronic 

mail  address  supplied  by  the 
participating  registrant,  and  the 
Disclosure  Document  will  undergo  the 
customary  review  prtx:ess.  Following 
review  of  the  filed  document,  staff 
comments  also  will  be  transmitted  to 
the  participating  registrant's  electronic 
mail  address  as  an  electronic  mail 
attachment  in  Microsoft  Word  for 
Windows  or  WordPerfect  5.1  for  DOS 
format. 

4.  Submit  the  registrant's  response  to 
staff  comments  by  electronic  mail 
message  to  the  Commission's  electronic 
mail  filing  address.  The  message  should 
indicate  the  date  of  the  staff  comment 
message,  and  any  revised  text  or  pages 
should  be  attached  in  the  same  manner 
as  the  original  filing  (using  the 
registrant's  NFA  identification  number 
and  the  appropriate  sequential  file 
extension  as  described  in  .\'o.  2,  above). 

For  purposes  of  the  pilot  program,  a 
document  of  up  to  one  megabyte 
(approximately  230  pages)  can  be 
received  as  an  electronic  mail 
attachment.  If  a  participating  registrant's 
Disclosure  Document  exceeds  one 
megabyte,  the  registrant  should  contact 
the  Division  of  Trading  and  Markets, 
Managed  Fimds  Branch,  for  guidance. 

C.  Expansion  of  Pilot  Program;  Request 
for  Comments 

The  Commission  intends  to  use  its 
experience  with  the  pilot  program  to 
develop  and  implement  a  permanent 
system  for  electronic  filing  of  Disclosure 
Documents.  As  stated  previously,  the 
Commission  will  also  consider 
permitting  electronic  filing  of  other 
types  of  required  documents  (e.g., 
annual  reports  to  commodity  pool 
participants,  and  notices  of  claims  of 
exemption  filed  pursuant  to 
Commission  rules),  as  well  as 
permanent  implementation  of  electronic 
filing  of  CPO  and  CTA  Disclosure 
Documents,  either  as  an  alternative  to 
paper  filing  or  as  the  sole  filing  method. 

Interested  persons  are  invited  to 
comment  on  the  proposed  structure  of 
the  pilot  program,  as  well  as  the 
contemplated  adoption  of  a  permanent 
electronic  filing  system.  Specifically, 
the  Commission  seeks  comment  on:  (1) 
whether  it  is  preferable  to  retain  the 
option  for  registrants  to  submit 
documents  in  paper  form  or  to  eliminate 
that  alternative  in  favor  of  a  universal 
requirement  to  file  electronically;  (2) 
whether  security  concerns  make  it 
advisable  to  require  that  filings  be 
encrypted  or  otherwise  protected  from 
unauthorized  interception  and  use,  and 
if  so,  what  measures  would  be 
appropriate  (e.g.,  commercially 
available  encryption  software);  (3) 
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whether  there  is  a  need  for  a  graphics 
capabilitv  [beyond  that  currently  offered 
by  the  WordPerfect  5.1  for  DOS  and 
Microsoft  Word  for  Windows  programs) 
to  permit  transmission  of  pictorial  or 
graphic  material  included  in  Disclosure 
Documents  or  in  other  documents 
required  to  be  filed  with  the 
Commission;  (4)  whether  the 
Commission  should  specify  imifonn 
formatting  requirements  for 
electronically-filed  documents  (e.g., 
margin  dimensions,  type  font  and  point 
size,  pagination,  etc.)  and  if  so,  what  the 
appropriate  requirements  would  be;  and 
(5)  whether  the  selection  of  word 
processing  formats  currently  being 
considered  by  the  Commission  for  use 
in  the  pilot  program  (WordPerfect  5.1 
for  DOS  or  Microsoft  Word  for 
Windows)  is  adequate,  and  if  not,  which 
additional  word  processing  programs  or 
text  formats  registrants  should  be 
permitted  to  use. 

D.  Unsolicited  Proposal  Recently 
Presented  to  the  Commission 

The  Commission  has  been 
approached  by  a  prospective  vendor 
("Vendor")  with  a  proposal  to 
implement  a  system  to  permit  electronic 
filing  of  Disclosure  Documents  utilizing 
a  computer  system  developed  by 
Vendor.  The  Vendor's  prototype  system 
assumes  use  of  a  WordPerfect  or 
Microsoft  Word  word  processing  system 
in  a  Microsoft  Windows  operating 
system  environment.  Registrants  would 
download  from  the  Commission's 
Internet  website  a  document 
"packaging"  program,  which  would 
prompt  the  registrant  to  provide 
identifying  information  and  facilitate 
seciu^  uploading  of  the  registrant's 
Disclosure  Document  to  Vendor's 
system. '  '^  Vendor  has  offered  to 
develop  a  separate  program  for 
Commission  staff  handling  and  tracking 
of  filed  Disclosure  Documents  during 
the  review  process.  Vendor's  system,  if 
implemented,  may  be  designed  to 
accommodate  other  required 
Commission  filings,  including  CPO 
aimual  reports  to  pool  participants. 
Under  one  variation  of  Vendor's  system, 
filed  Disciosuxe  Documents  would 
"reside"  electromcally  on  a  server 
located  at  Vendor's  offices,  rather  than 
at  the  Commission's  headquarters. 

The  Commission  pians  to  publish  in 
Commerce  Business  Daily  a  notice 
seeking  information  and  indications  of 
interest  on  the  part  of  proprietary 
vendors  and  developers  of  data 


"'The  document  packaging  software  includes  a 
scrambling  or  encryption  function  enabling 
transmiMion  of  the  docamMUt  ont  phma lines 
without  permitting  unauthoriMd  penon*  to  read  or 
alter  the  text. 


processing  and  telecommunication 
systems  with  respect  to  developing  and 
implementing  a  system  to  accept,  track 
and  control  electronically-filed 
documents,  as  well  as  incoming  and 
outgoing  correspondence  in  connection 
with  such  documents. 

Comment  is  sought  regarding  the 
advisability  of  the  Commission's 
selecting  and  entering  into  a  contractual 
relationship  with  one  or  more 
independent  vendors  to  facilitate 
electronic  filing  of  documents  on  behalf 
of  the  Commission,  and/or  to  serve  as  a 
repository  or  dissemination  point  to 
provide  public  access  to  electronically- 
filed  dociunents.  Finally,  to  the  extent 
that  a  filing  fee  would  be  necessary  to 
cover  the  operating  and  development 
costs  of  Vendor's  system,  the 
Commission  seeks  comment  on  the 
willingness  of  registrants  to  bear  such 
costs  and  suggestions  concerning  how 
such  fees  should  be  calculated. 

E.  Future  Releases 

The  Commission  invites  comment  not 
only  on  the  specific  issues  discussed  in 
this  release,  but  also  on  any  other 
approaches  or  issues  that  should  be 
considered  in  connection  with 
faciUtating  the  use  of  electronic  media. 
In  the  future,  the  Commission  may  issue 
fiuther  releases,  as  may  be  suitable  to 
expand  or  provide  additional  guidance 
regarding  the  pilot  program;  to  propose 
and  adopt  rules  and  amendments  to 
existing  rules  to  implement  electronic 
filing  procedures;  or  to  give  guidance 
generally  with  respect  to  the  use  of 
electronic  media  in  the  context  of  the 
Commission's  regulatory  program. 

Issued  in  Washington,  DC,  on  May  8, 1996, 
by  the  Commission. 
Catherine  D.  Dixon. 

Assistant  to  the  Secretary  of  the  Commission. 
IFR  Doc,  96-20691  Filed  &-13-96;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  i 

[TD8682] 

RIN  1545-AU23 

Treatment  of  Section  355  Distributions 
by  U.S.  Corporations  to  Foreign 
Persons 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  These  temporary  regulations 
amend  the  Income  Tax  Regulations 


relating  to  the  distribution  of  stock  and 
securities  imder  section  355  of  the 
Internal  Revenue  Code  of  1986  by  a 
domestic  corporation  to  a  person  that  is 
not  a  United  States  person.  These 
regulations  are  necessary  to  implement 
section  367(e)(1)  as  added  by  the  Tax 
Reform  Act  of  1986.  The  text  of  these 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
EFFECTIVE  DATE:  These  regulations  are 
effective  September  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  L.  Tretiak  at  (202)  622-3860  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATtON: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. ' 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1487.  Responses 
to  this  collection  of  information  are 
required  in  order  for  a  U.S.  corporation 
that  distributes  domestic  stock  or 
securities  to  a  foreign  person  to  qualify 
for  an  exception  to  the  general  rule  of 
taxation  provided  by  the  regulations 
under  section  367(e)(1). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retxuTis  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  January  16,  1990,  temporary 
regulations  under  section  367(e)(1)  and 
367(e)(2)  were  published  in  the  Federal 


42166    Federal  Register  /  Vol.  61.  No.  158  /  Wednesday,  August  14,  1996  /  Rules  and  Regulations 


Register  (55  FK  1406J.  A  cross- 
referenced  Notice  of  Proposed 
Rulemaking  was  published  on  that  same 
date  {55  FR  1472).  These  regulations 
were  proposed  to  implement  section 
367(e)  of  the  Internal  Revenue  Code  of 
1986  (Code),  as  revised  by  sections 
631(d)(1)  and  1810(g)  of  the  Tax  Reform 
Act  of  1986  (100  Stat.  2085,  2272,  Public 
Uw  99-514  [1986-3  C.B.  (Vol.  1)  1, 189, 
7451).  On  January  15,  1993.  final 
regulations  under  section  367(e)(1)  were 
published  in  the  Federal  Register. 

Need  for  Temporary  Regulations 

Under  the  current  regulations,  in 
certain  circumstances  the  gain 
recognition  exception  may  be 
dependent  on  the  form  rather  than  the 
substance  of  a  taxpayer's  transaction.  As 
a  result,  certain  taxpayers  may  be 
subject  to  strict  restrictions  under  this 
exception,  while  other  taxpayers 
arguably  may  avoid  the  restrictions  by 
structuring  their  transactions  in  a 
different  fashion  (even  though  the 
substance  of  the  transactions  is  similar). 
Based  on  these  considerations,  it  is 
determined  that  immediate  regulatory 
guidance  will  ensure  the  efficient 
administration  of  the  tax  laws  and  that 
it  would  be  impracticable  and  contrary 
to  the  public  interest  to  issue  this 
Treasury  decision  with  prior  notice 
under  section  SSSfb). 

Explanation  of  Provisions 

Section  355  provides  that,  if  certain 
requirements  are  met,  a  distributing 
corporation  (Distributing)  does  not 
recognize  gain  or  loss  on  the 
distribution  of  the  stock  or  securities  of 
a  controlled  corporation  (Controlled)  to 
Distnbuting's  shareholder  or 
shareholders  (Distributee(s)).  However, 
section  367(e)(1)  provides  that,  in  the 
case  of  any  distribution  described  in 
section  355  (or  so  much  of  section  356 
as  relates  to  section  355)  by  a  domestic 
corporation  to  a  Distributee  who  is  not 
a  United  States  person  (an  outbound 
section  355  distribution),  to  the  extent 
provided  in  regulations,  gain  shall  be 
recognized  under  principles  similar  to 
the  principles  of  section  367. 

The  existing  regulations  under  section 
367(e)(1)  provide  different  tax  treatment 
to  Distributing  in  an  outbound  section 
355  distribution  depending  upon 
whether  Controlled  is  a  foreign 
corporation  or  a  domestic  corporation.  If 
Controlled  is  a  foreign  corporation,  an 
outbound  section  355  distribution  by 
Distributing  is  taxable,  with  no 
exceptions.  If  Controlled  is  a  domestic 
corporation,  however,  the  existing 
regulations  provide  that  the  distribution 
is  taxable,  but  permit  three  exceptions: 
(ij  a  flRPTA  exception  in  cases  where 


both  Distributing  and  Controlled  are 
U.S.  real  property  holding  corporations 
(as  defined  in  section  897(c)(2))  at  the 
time  of  the  distribution,  (ii)  a  publicly 
traded  exception  in  certain  cases  where 
Distributing  is  publicly  traded  in  the 
United  States  at  the  time  of  the 
distribution,  and  (iii)  a  gain  recognition 
agreement  (GRA)  exception  described  in 
detail  below. 

The  new  temporary  regulations  retain 
the  general  framework  of  the  existing 
regidations  by  permitting  no  exceptions 
in  the  case  of  an  outbound  section  355 
distribution  of  foreign  stock  and  the 
same  three  exceptions  in  the  case  of  an 
outbound  section  355  distribution  of 
domestic  stock.  However,  the  new 
temporary  regulations  substantially 
modify  the  GRA  exception. 

The  temporary  regulations  retain 
many  of  the  provisions  from  the  existing 
regulations.  However,  the  IRS  and 
Treasury  have  decided  to  reissue  all  of 
the  regulations  under  section  367(e)(1) 
as  temporary  regulations  to  obtain  a 
uniform  set  of  regulations. 

GRA  Exception  Under  the  Existing 
Regulations 

The  GRA  exception  in  the  existing 
regulations  contains  a  number  of 
specific  requirements,  all  of  which  must 
be  satisfied  for  the  distributing 
corporation  to  defer  taxation  under  the 
exception. 

In  general,  if  Distributee  is  a  resident 
of  a  country  that  has  an  income  tax 
treaty  with  the  United  States  and  meets 
certain  other  requirements.  Distributing 
can  defer  its  gain  by  entering  into  a 
GRA.  Under  the  GRA,  if  a  (foreign) 
Distributee  sells  all  or  a  portion  of  the 
stock  of  either  Distributing  or  Controlled 
within  60  months  after  the  close  of  the 
taxable  year  in  which  the  distribution 
occurs,  EHstributing  agrees  to  amend  its 
retiun  and  include  the  deferred  gain  in 
income  based  upon  the  proportion  of 
the  stock  that  is  sold  by  Distributee. 
Thus,  for  example,  if  Ehstributee  sells  10 
percent  of  its  stock  of  Distributing  or 
Controlled,  Distributing  is  required  to 
amend  its  retiun  to  include  10  percent 
of  the  deferred  gain.  There  is  no  special 
rule  (i.e.,  no  full  trigger  of  the  deferred 
gain)  if  Distributee  sells  a  substantial 
amount  of  its  stock  of  either  company. 
In  addition,  there  is  no  special  rule  that 
triggers  gain  in  the  case  of  a 
noiu^cognition  transaction  (such  as  the 
issuance  of  additional  stock  by  either 
Distributing  or  Controlled  to  third 
parties  through  a  public  offering)  that 
results  in  a  substantial  reduction  of  the 
percentage  of  stock  owned  by 
Distributee(s). 

The  existing  regulations  generally      r 
provide  that  the  GRA  will  not  be 


triggered  if  Distributee  transfers  the 
stock  of  either  Distributing  or  Controlled 
in  certain  nonrecognition  transactions 
(permitted  transactions).  The  transfer  of 
the  stock  of  either  company  in  a 
(second)  section  355  distribution, 
however,  is  not  permitted. 

In  the  case  of  a  permitted  transaction, 
the  existing  regulations  provide  special 
successor-in-interest  rules  under  which 
the  deferred  gain  generally  will  be 
taxable  unless  Distributee  maintains  a 
direct  or  indirect  80  percent  interest  in 
the  stock  of  Distributing  and  Controlled 
that  it  owned  immediately  after  the 
distribution.  For  example,  if 
Distributing  distributed  the  stock  of 
Controlled  in  an  outbound  section  355 
distribution  that  qualified  for  the  GRA 
exception  and.  within  the  term  of  the 
GRA,  Distributee  then  contributed  the 
stock  of  Distributing  to  a  new  company 
(Newco)  in  a  section  351  exchange  and 
received  100  percent  of  Newco,  the 
successor-in-interest  rules  apply.  Thus, 
Distributee  generally  would  be  required 
to  maintain  an  80  percent  indirect 
interest  in  Distributing.  Under  these 
rules,  (i)  Distributee's  sale  of  up  to  20 
percent  of  the  stock  of  Newco.  or  (ii) 
Newco's  sale  of  up  to  20  percent  of  the 
stock  of  Distributing  would  result  in  a 
corresponding  trigger  of  the  deferred 
gain.  The  issuance  of  new  stock  by 
Newco  or  Distributing  of  up  to  20 
percent  to  unrelated  persons,  however, 
would  not  result  in  any  trigger  of  the 
GRA.  If,  however.  Newco  (or 
Distributing)  issued  more  than  20 
percent  of  its  stock  to  unrelated  persons 
(or  any  other  nonrecognition  transaction 
reduced  Distributee's  indirect  interest  in 
Distributing  to  below  80  percent  as  a 
result  of  a  nonrecognition  transaction), 
the  entire  gain  would  be  triggered. 

Reasons  for  Change/Overview  of 
Temporary  Regulations 

The  treatment  of  non  pro  rata 

outbound  section  355  distributions  is 
not  adequately  addressed  in  the  existing 
regulations.  For  example,  assume  that  a 
foreign  parent  (FP)  owns  all  of  the  stock 
of  Distributing,  a  domestic  corporation, 
which,  in  turn,  owns  all  of  the  stock  of 
Controlled,  also  a  domestic  corporation. 
Assume  that  the  distribution  of 
Controlled  by  Distributing  to  FP 
quahfies  for  the  GRA  exception  If  FP 
then  contributes  all  of  the  stock  of 
Distributing  to  a  newly  formed  foreign 
corporation  (Newco).  the  successor  rules 
would  apply,  and  FP  would  be  required 
to  maintain  a  direct  or  indirect  80 
percent  interest  in  Distributing. 

The  outcome  under  the  existing 
regulations  arguably  is  substantially 
different,  however,  if  the  corporations 
structured  the  distribution  as  a  non  pro 
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rata  distribution.  For  example,  assume 
that  FP  first  forms  Newco  and  transfers 
to  Newco  a  percentage  of  the 
Distributing  stock  (the  percentMe  equal 
to  the  value  of  Distributing  (without  the 
Controlled  stock)  divided  by  the 
combined  value  of  Distributing  and 
Controlled)  in  an  exchange  under 
section  351.  Distributing  then 
distributes  the  stock  of  Controlled  to  FP 
in  exchange  for  FP's  stock  of 
Distributing  (a  non  pro  rata  section  355 
distribution).  After  the  distribution,  FP 
owns  all  of  the  stock  of  Controlled  and 
all  of  the  stock  of  Newco;  Newco  owns 
all  of  the  stock  of  Distributing.  Under 
the  existing  regulations,  FP  is  a 
Distributee.  However,  because  FP  has  no 
direct  interest  in  Distributing  after  the 
distribution,  the  regulations  effectively 
treat  FP  as  a  Distributee  only  with 
respect  to  Controlled.  Moreover, 
because  Newco  does  not  actually 
receive  stock  of  Controlled  in  the 
distribution  (even  though  its  percentage 
ownership  interest  in  Distributing 
increases  as  a  result  of  the  distribution), 
it  is  arguably  not  a  Distributee  with 
respect  to  the  Distributing  stock.  As  a 
result,  because  the  taxpayer  structiu^s 
the  transaction  in  this  manner  (rather 
than  a  section  355  distribution  followed 
by  a  section  351  exchange  as  in  the  first 
hypothetical),  if  the  steps  of  the 
transaction  are  respected  and  in  the 
absence  of  the  application  of  other 
sections  of  the  Code,  Distributing  could 
take  the  position  that  there  are  no 
restrictions  in  the  existing  regulations 
with  respect  to  (i)  the  sale  by  FP  of 
Newco  stock,  or  (ii)  the  sale  by  Newco 
of  Distributing  stock. 

To  remedy  this  potential  disparity  in 
treatment  between  pro  rata  and  non  pro 
rata  distributions,  the  temporary 
regulations  expand  the  definition  of 
Distributee  in  the  GRA  exception 
(referred  to  as  Foreign  Distributee  under 
such  exception)  to  include  all  persons 
that  were  shareholders  of  Distributing 
inunediately  prior  to  the  distribution. 
Thus,  for  example,  in  the  second 
hypothetical  above,  Newco  and  FP 
would  both  be  Foreign  Distributees. 
Provided  that  nonrecognition  treatment 
is  claimed  under  the  GR.^  exception 
with  respect  to  Newco  and  FP  (referred 
to  as  Quahfied  Foreign  Distributees  in 
the  case  of  Foreign  Distributees  for 
which  nonrecognition  may  be  claimed), 
the  GRA  would  be  triggered  by  either  (i) 
the  sale  by  FP  of  Newco  stock,  or  (ii)  the 
sale  by  Newco  of  Distributing  stock. 

Second,  even  in  the  case  of  pro  rata 
distributions,  the  IRS  and  Treasury 
beUeve  that  the  results  obtained  luider 
the  existing  regulations  are  too 
dependent  upon  the  form  of  the 
transaction.  This  is  principally  because 


taxpayers  could  be  subject  to  the  stricter 
successor-in-interest  rules  if  their 
transactions  were  structured  in  a 
particular  way,  but  might  be  subject  to 
the  more  liberal  distributee  rules  if  the 
order  of  the  steps  of  the  particular 
transaction  are  reversed. 

In  the  preamble  to  the  existing 
regulations,  the  IRS  and  Treasury  stated 
that  the  successor-in-interest  rules  were 
"designed  to  provide  taxpayers  with 
flexibility  to  restructure  ^eir 
operations,  without  imposing  undue 
administrative  burdens  on  the  Service." 
The  IRS  solicited  taxpayer  comments  on 
the  scope  of  these  rules.  A  number  of 
commentators  have  stated  that  the  rules 
are  overly  restrictive. 

The  temporary  regulations  harmonize 
the  treatment  of  the  distributee  and 
successor-in-interest  rules  in  order  to 
minimize  the  importance  of  the  form  of 
a  particular  transaction.  In  addition,  as 
discussed  below,  the  temporary 
regulations  liberalize  the  strict  successor 
rules  by  replacing  the  80-percent 
threshold  (computed  on  an  individual 
Distributee  basis)  with  a  50-percent 
threshold  (computed  with  reference  to 
all  Qualified  Foreign  Distributees  as  a 
group). 

The  temporary  regulations  follow  the 
existing  regulations  by  providing  that  a 
sale  by  a  Qualified  Foreign  Distributee 
of  the  stock  of  either  Controlled  or 
Distributing  triggers  gain  in  the  same 
proportion  as  the  percentage  of  stock 
that  is  sold.  However,  the  temporary 
regulations  provide  that  a  sale  by 
Qualified  Foreign  Distributee(s)  of  either 
Distributing  or  Controlled  that  results  in 
a  substantial  transformation  results  in  a 
trigger  of  the  full  amoimt  of  the  deferred 
gain.  A  substantial  transformation  is 
defined  as  a  greater  than  50-percent 
(direct  or  indirect)  reduction,  on  an 
aggregate  basis,  in  either  the  total  voting 
power  or  the  total  value  of  the  stock  of 
Controlled  or  Distributing  held  by 
Quahfied  Foreign  Distributee(s) 
immediately  after  the  distribution.  The 
new  temporary  regulations  also  provide 
that  a  nonrecognition  transaction  that 
results  in  a  substantial  transformation 
(such  as  the  issuance  of  stock  by 
Distributing  or  Controlled  in  a  pubUc 
offering)  generally  causes  a  trigger  of  the 
full  amount  of  the  deferred  gain.  No 
gain  will  be  triggered  if  a 
nonrecognition  transaction  does  not 
result  in  a  substantial  transformation. 

The  temporary  regulations  also 
expand  the  types  of  post-distribution 
nonrecognition  transactions  that  are 
permitted  transactions  to  include 
section  355  distributions.  A  post- 
distribution  section  355  transaction  may 
quahfy  for  nonrecognition  treatment  if 
the  foreign  distributee  (referred  to  as  a 


Substitute  Distributee)  that  receives 
stock  of  Distributing  and/ or  Controlled 
qualifies  as  a  Qualified  Foreign 
Distributee.  In  such  case,  the  Substitute 
Distributee  will  replace  the  initial 
Quahfied  Foreign  Distributee  as  the 
person  whose  ownership  interest  is 
considered  for  purposes  of  determining 
whether  a  disposition  or  substantial 
transformation  has  occurred  (on  a 
cumulative,  aggregate  basis)  with 
respect  to  such  stock. 

In  addition,  the  temporary  regulations 
provide  that  foreign  persons  that  owned 
stock  or  seciuities  of  Distributing  within 
two  years  prior  to  the  distribution  and 
that  own  (directly,  indirectly,  or 
constructively)  50  percent  or  more  of 
the  stock  of  Distributing  or  Controlled 
immediately  after  the  distribution  will 
also  be  considered  Foreign  Distributees. 
Thus,  for  example,  if  Fl,  a  foreign 
corporation,  transfers  the  stock  of  USl 
to  F2  in  exchange  for  all  of  the  stock  of 
F2  in  a  section  351  exchange  and, 
within  two  years  after  the  transfer,  USl 
distributes  all  of  the  stock  of  US2,  its 
wholly  owned  subsidiary,  to  F2  in  a 
section  355  exchange,  Fl  is  also  treated 
as  a  Foreign  Distributee  under  this  rule. 
(Fl  would  have  been  treated  as  a 
Foreign  Distributee  without  the 
operation  of  this  rule  if  the  section  355 
distribution  occurred  prior  to  the 
section  351  exchange.) 

The  IRS  and  the  Treasury  also  believe 
that  certain  procediual  aspects  of  the 
GRA  exception  need  modification.  The 
temporary  regulations  enhance 
reporting  and  security  requirements, 
extend  the  term  of  the  GRA  bom  5  to 
10  years,  and  delete  other  requirements 
that  are  believed  to  be  unnecessary  in 
hght  of  the  modifications  herein. 

To  address  the  security  concerns  of 
the  IRS  resulting  from  the  hberalization 
of  the  successor-in-interest  rules  and  the 
expansion  of  permissible  post- 
distribution  nonrecognition  transactions 
to  include  section  355  distributions,  the 
assets  of  Distributing  are  more  closely 
monitored  to  insure  that  such 
corporation  has  sufficient  funds  to  pay 
a  potential  tax  on  the  deferred  gain.  In 
addition.  Controlled  must  agree  to  be 
secondarily  hable  (after  Distributing)  for 
the  tax  on  the  deferred  gain. 

Moreover,  the  new  temporary' 
regulations  extend  the  term  of  the  GRA 
irom  5  to  10  years  in  order  to  conform 
the  GRA  term  under  section  367(e)(1)  to 
the  GRA  term  under  section  367(a). 
Under  section  367(a),  the  GRA  term  in 
the  case  of  outbound  stock  transfers  is 
10  years  when  U.S.  transferors  own  at 
least  50  percent  of  the  stock  of  a  foreign 
transferee  company.  See  §  1.367(a}- 
3T(c)(3)  and  NoUce  87-85  (1987-2  C.B. 
395).  The  IRS  and  Treasury  beheve  that 
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the  GR,-\  term  under  section  367(e)(1) 
should  be  no  less  than  the  term  under 
section  .167(a|  when  U.S.  transferors 
control  the  transferee  because,  once  the 
GRA  under  section  367(e)(1)  expires,  the 
sale  of  Distributing  or  Controlled  stock 
by  a  Qualified  Foreign  Distributee  likely 
will  not  be  subject  to  Federal  income 
taxation.  In  contrast,  under  section 
367(a),  even  if  the  GR.'K  lapses,  an 
amount  approximating  the  deferred  gain 
likelv  will  be  subject  to  Federal  income 
taxation  if  the  U.S.  transferor  later  sells 
the  stock  of  the  transferee  foreign 
corporation. 

Finally,  the  IRS  and  Treasury  believe 
that  section  367(e)(1)  distributions 
should  be  subject  to  some  form  of 
scaion  6038B  reporting,  as  are  transfers 
described  under  sections  367(a)  and 
367(d)  Thus,  the  temporary  regulations 
extend  limited  section  6038B  reporting 
to  section  367(e)(1)  transactions.  The 
reporting  requirements  under  section 
6038B  will  be  deemed  satisfied  in  the 
case  of  a  taxpayer  that  qualifies  for  one 
of  the  three  exceptions  to  taxation  under 
the  regulations  if  the  taxpayer  complies 
with  the  applicable  reporting 
requirements  relating  to  the  relevant 
exception  This  change  is  also  intended 
to  extend  the  statute  of  limitations 
under  section  6501(c)(8)  in  cases  where 
distributing  corporations  do  not 
properly  report  their  outboimd  section 
3  55  distributions.  Separately,  the 
temporary  regulations  provide  new 
notice  and  reporting  rules  in  cases 
where  Distributing  qualifies  for  either 
the  F1RPT.\  or  pubUcly  traded 
exception 

Specific  changes  to  GRA  Exception  in 
Temporary  Regulations 

The  specific  requirements  of  the  GRA 
exception,  as  amended,  are  as  follows: 

(A)  Ten  or  Fewer  Qualified  Foreign 
Distributees 

The  existing  regulations  provide  that 
Distributing  is  permitted  to  claim 
nonrecognition  with  respect  to  10  or 
fewer  individual  or  corporate  foreign 
distributees.  A  ruling  is  required  in  the 
case  of  a  foreign  distributee  that  holds 
its  interest  Ln  Distributing  through  a 
partnership,  trust,  or  estate  (whether 
foreign  or  domestic).  This  requirement 
IS  unchanged  in  the  temporary 
regulations. 

(B)  Active  Trade  or  Business 

The  existing  regulations  provide  that, 
if  Distributee  is  a  foreign  corporation,  it 
must  be  engaged  in  an  active  trade  or 
business.  This  requirement  is  removed 
in  the  temporary  regulations.' 


(C)  Value  of  Distributing 

The  existing  regulations  provide  that. 
immediately  after  the  distribution,  the 
value  of  Distributing  must  be  at  least 
equal  to  the  value  of  the  distnbuted 
stock  and  securities.  This  requirement  is 
waived  by  the  existing  regulations  if 
Distributing  and  Controlled  are 
members  of  the  same  consohdated 
group  at  the  time  of  the  distribution. 
This  requirement  is  revised  in  the 
temporary  regulations  to  provide  that 
the  value  of  Distributing  (the  value  of  its 
assets  less  all  of  its  liabilities)  must  be 
at  least  equal  to  the  amount  of  the 
deferred  gain  on  all  testing  dates  during 
the  GRA  period,  (Alternatively, 
Distributing  may  satisfy  this  test  using 
the  adjusted  basis  of  its  assets  instead  of 
fair  market  value.)  A  testing  date  is  the 
last  day  of  each  taxable  year  of 
Distributing  and  any  day  in  which 
EKstributing  distributes  money  or 
property  to  its  shareholders  (regardless 
of  whether  such  distribution  is  treated 
as  a  dividend).  The  waiver  in  the 
existing  regulations  if  Distributing  and 
Controlled  are  members  of  the  same 
consolidated  group  is  eliminated  in  the 
temporary  regulations. 

(D)  Treaty  Residence 

The  existing  regiUations  provide  that 
all  Distributees  are  required  to  be 
residents  of  a  country  that  maintains  a 
comprehensive  income  tax  treaty  with 
the  United  States  that  contains  an 
exchange  of  information  provision.  This 
requirement  is  not  changed  in  the 
temporary  regulations. 

(E)  Continuity  of  Interest  Rule 

The  existing  regulations  provide  that 
the  Distributee  is  required  to  continue  to 
own,  for  a  60-month  period,  all  of  the 
stock  of  Distributing  and  Controlled  that 
it  owns  at  the  time  of  the  distribution. 
This  requirement  is  maintained,  but  the 
period  is  increased  to  1 20  months. 

(F)  Distributing  Must  Remain  in 
Existence 

The  existing  regulations  provide  that 
Distributing  cannot  go  out  of  existence 
pursuant  to  the  distribution.  This 
requirement  is  maintained  in  the 
temporary  regulations, 

(GJGRA 

The  existing  regulations  provide  that 
IDistributing  is  required  to  enter  into  a 
5-year  GRA  and  receive  annual 
certifications  from  Distributees,  stating 
that  they  continue  to  own  the  stock  that 
they  held  immediately  after  the 
distribution.  The  temporary  regulations 
increase  the  GRA  term  to  10  years. 


(H)  Annual  Certifications 

The  existing  regulations  provide  that 
Distributees  must  provide  their 
certifications  directly  to  Distributing. 
Under  the  temporary  regulations. 
Controlled  also  must  provide  an  annual 
statement  to  Distributing,  containing 
information  regarding  whether  any  of  its 
Qualified  Foreign  Distributees  have 
disposed  of  their  stock  in  Controlled 
during  the  relevant  taxable  vear. 

Special  Analyses 

It  has  been  determined  that  this 
temporary  regulation  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  this  regulation  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  number  of  corporations  that 
distribute  stock  or  securities  to  foreign 
persons  in  transactions  that  qualify 
under  section  355,  and  thus  become 
subject  to  the  collection  of  information 
contained  in  these  regulations,  is 
estimated  to  be  only  260  per  year. 
Moreover,  because  these  regulations 
will  primarily  affect  large  multinational 
corporations  with  foreign  shareholders, 
it  is  estimated  that  out  of  the  260  annual 
transactions  subject  to  reporting,  very 
few.  if  any.  will  involve  small  entities. 
Therefore,  the  regulations  do  not 
significantly  alter  the  reporting  or 
recordkeeping  duties  of  small  entities. 
Thus,  a  Regulatory  Flexibility  Analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  a  copy  of  these 
temporary  regulations  vdll  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  PhiUp  L.  Tretiak  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 
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Adoption  of  Amendments  to  the 

Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  I.367(e}-1  and  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.367(e)-lT  also  issued  under 

26  U.S.C.  367(e)fll  *   *   * 

§1.367     [Amended] 

Par.  2.  Sections  1.367(e)-0  and 
1.367(e)-l  are  removed. 

Par.  3.  Sections  1.367(e)-OT  and 
1.367(e>-lT  are  added  to  read  as 
follows- 

§  1.367(e)-0T     Treatment  of  section  355 
distributions  by  U.S.  corporations  to  foreign 
persons,  table  ot  contents. 

This  section  lists  captioned 
paragraphs  contained  in  §  1.367(e)-lT. 

§  1.367(e)-1T     Treatment  of  section  355 
distributions  by  U  S  corporations  to  foreign 
persons 

(a)  Purpose  and  scopje. 

(b)  Re  .ognition  of  gain  required. 

(1)  In  geueral. 

(2)  Computation  of  gain  of  the  distributing 
corporation. 

(3)  Treatment  of  foreign  distributee. 

(4)  Nonapplication  of  section  367(a) 
principles  that  provide  for  exceptions  to 
gain  recognition. 

(5)  Partaershif>s,  trusts,  and  estates, 
(i)  In  general. 

(ii)  Written  statement. 

(6)  Anti-abuse  rule. 

(c)  Nonrecognition  of  gain. 

(1)  Distribution  by  a  U.S.  real  property 
holding  corporation  of  stock  in  a  second 
U.S.  real  property  holding  corporation. 

(2)  Distribution  by  a  publicly  traded 
corporation. 

(i)  Conditions  for  nonrecognition. 

(ii)  Recognition  of  gain  if  foreign  distributee 

owns  5  percent  of  distributing  corporation, 
(iii)  Reporting  requirements, 
(iv)  Timely  filed  return, 
(v)  Relation  to  other  nonrecognition 

provisions. 

(3)  Distribution  of  certain  domestic  stock  to 
10  or  fewer  qualified  foreign  distributees. 

(i)  In  general. 

(ii)  Conditions  fo»  nonrecognition. 

(iii)  Agreement  to  recognize  gain. 

(iv)  Waiver  of  period  of  limitation. 

(v)  Annual  certifications  and  other  reporting 

requirements, 
(vi)  Special  rule  for  nonrecognition 

transactions, 
(vii)  Recognition  of  gain, 
(viii)  Failure  to  comply. 

(d)  Other  consequences. 

(1)  Exchange  under  section  897(e)(1). 

(2)  Dividend  treatment  under  section  1248. 


(3)  Distribution  of  stock  of  a  passive  foreign 
investment  company.  [Reserved] 

(4)  Reporting  under  section  6038B. 

(e)  Examples. 

(f)  Effective  date 

§  1.367(e>-1T    Treatment  of  section  355 
distributions  by  US.  corporations  to  foreign 
persons  (temporary). 

(a)  Purpose  and  scope.  This  section 
provides  rules  concerning  the 
recognition  of  gain  by  a  domestic 
corporation  on  a  distribution  that 
qualifies  for  nonrecognition  imder 
section  355  of  stock  or  securities  of  a 
domestic  or  foreign  corporation  to  a 
person  who  is  not  a  U.S.  person. 
Paragraph  (b)  of  this  section  states  as  a 
general  rule  that  gain  recognition  is 
required  on  the  distribution.  Paragraph 
(c)  of  this  section  provides  exceptions  to 
the  gain  recognition  rule  for  certain 
distributions  of  stock  or  securities  of  a 
domestic  corporation.  Paragraph  (d)  of 
this  section  refers  to  other  consequences 
of  distributions  described  in  this 
section.  Paragraph  (e)  of  this  section 
provides  examples  of  these  rules. 
Finally,  paragraph  (f)  of  this  section 
specifies  the  effective  date  of  this 
section. 

(b)  Recognition  of  gain  required — (1) 
In  general,  (i)  If  a  domestic  corporation 
(distributing  corporation)  makes  a 
distribution  that  qualifies  for 
noru^cognition  under  section  355  of 
stock  or  securities  of  a  domestic  or 
foreign  corporation  (controlled 
corporation)  to  a  person  who  is  not  a 
qualified  U.S.  person,  then,  except  as 
provided  in  paragraph  (c)  of  this 
section,  the  distributing  corporation 
shall  recognize  gain  (but  not  loss)  on  the 
distribution  under  section  367(e)(1).  No 
gain  is  required  to  be  recognized  under 
this  section  with  respect  to  a 
distribution  to  a  qualified  U.S.  person  of 
stock  or  securities  that  qualifies  for 
nonrecognition  imder  section  355.  For 
purposes  of  this  section,  a  qualified  U.S. 
person  is — 

(A)  A  citizen  or  resident  of  the  United 
States;  find 

(B)  A  domestic  corporation. 

(ii)  In  the  case  of  stock  or  securities 
owned  through  a  partnership,  trust,  or 
estate,  see  paragraph  (b)(5)  of  this 
section. 

(2)  Computation  of  gain  of  the 
distributing  corporation.  The  gain 
recognized  by  the  distributing 
corporation  imder  paragraph  (b)(1)  of 
this  section  shall  be  equal  to  the  excess 
of  the  fair  market  value  of  the  stock  or 
seciuities  distributed  to  persons  who  are 
not  qualified  U.S.  persons  (determined 
as  of  the  time  of  the  distribution)  over 
the  distributing  corporation's  adjusted 
basis  in  the  stock  or  securities 
distributed  to  such  distributees.  For 


purposes  of  the  preceding  sentence,  the 
distributing  corporation's  adjusted  basis 
in  each  unit  of  each  class  of  stock  or 
securities  distributed  to  a  distributee 
shall  be  equal  to  the  distributing 
corporation's  total  adjusted  basis  in  all 
of  the  imits  of  the  respective  class  of 
stock  or  seciuities  owned  immediately 
before  the  distribution,  divided  by  the 
total  nimiber  of  imits  of  the  class  of 
stock  or  securities  ovnied  immediately 
before  the  distribution. 

(3)  Treatment  of  distributee.  If  the 
distribution  otherwise  qualifies  for 
nonrecognition  imder  section  355,  each 
distributee  shall  be  considered  to  have 
received  stock  or  securities  in  a 
distribution  qualifying  for 
nonrecognition  under  section  355,  even 
though  the  distributing  corporation  may 
recognize  gain  on  the  distribution  under 
this  section.  Thus,  the  distributee  shall 
not  be  considered  to  have  received  a 
distribution  described  in  section  301  or  • 
a  distribution  in  an  exchange  described 
in  section  302(b)  upon  the  receipt  of  the 
stock  or  securities  of  the  controUed 
corporation.  Except  where  section 
897(e)(1)  and  the  regulations  thereunder 
cause  gain  to  be  recognized  by  the 
distributee,  the  basis  of  the  distributed 
domestic  or  foreign  corporation  stock  in 
the  hands  of  the  foreign  distributee  shall 
be  the  basis  of  the  distributed  stock 
determined  under  section  358  without 
any  increase  for  any  gain  recognized  by 
the  domestic  corporation  on  the 
distribution. 

(4)  Nonapplication  of  section  367(a) 
principles  that  provide  for  exceptions  to 
gain  recognition.  Paragraph  (b)(1)  of  this 
section  requires  recognition  of  gain 
notwithstanding  the  application  of  any 
principles  contained  in  section  367(a)  or 
the  regulations  thereunder.  The  only 
exceptions  to  paragraph  (b)(1)  of  this 
section  are  contained  in  paragraph  (c)  of 
this  section.  None  of  these  exceptions 
applies  to  distributions  of  stock  or 
securities  of  a  foreign  corporation. 

(5)  Partnerships,  trusts,  and  estates — 
(i)  In  general. 

For  purposes  of  this  section,  stock  or 
seciuities  owned  by  or  for  a  partnership 
(whether  foreign  or  domestic)  shall  be 
considered  to  be  owned  proportionately 
by  its  partners.  In  applying  ^is 
principle,  the  proportionate  share  of  the 
stock  or  securities  of  the  distributing 
corporation  considered  to  be  owned  by 
a  partner  of  the  partnership  at  the  time 
of  the  distribution  shall  equal  the 
partner's  distributive  share  of  gain  that 
would  be  realized  by  the  partnership 
from  a  sale  of  stock  of  the  distributing 
corporation  immediately  before  the 
distribution  (without  regard  to  whether, 
under  the  particular  facts,  any  gain 
would  actually  be  realized  on  the  sale 
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for  U.S.  tax  purposes),  determined 
under  the  rules  and  principles  of 
sections  701  through  761  and  the 
regulations  thereunder.  For  purposes  of 
this  section,  stock  or  securities  owned 
by  or  for  a  trust  or  estate  (whether 
foreign  or  domestic)  shall  be  considered 
to  be  owned  proportionately  by  the 
persons  who  would  be  treated  as 
owning  such  stock  or  securities  under 
sections  318(a)(2)(A)  and  (B).  In 
applying  section  318(a)(2)(B).  if  a  trust 
includes  interests  that  are  not 
actuarially  ascertainable  and  a  principal 
purpose  of  the  inclusion  of  the  interests 
is  the  avoidance  of  section  367(e)(1).  all 
such  interests  shall  be  considered  to  be 
owned  by  foreign  persons.  In  a  case 
where  an  interest  holder  in  a 
partnership,  trust,  or  estate  that  owns 
stock  of  the  distributing  corporation  is 
itself  a  partnership,  trust,  or  estate,  the 
rules  of  this  paragraph  (b)(5)  apply  to 
individuals  or  corporations  that  own 
(direct  or  indirect)  interests  in  the 
upper-tier  partnership,  trust  or  estate, 
(ii)  Written  statement.  If,  prior  to  the 
date  on  which  the  distributing 
corporation  must  file  its  income  tax 
return  for  the  year  of  the  distribution, 
the  corporation  obtains  a  written 
statement,  signed  under  penalties  of 
perjury  by  an  interest  holder  in  a 
partnership,  trust,  or  estate  that  receives 
d  distribution  described  in  paragraph 
(b)(1)  of  this  section  from  the 
corporation,  which  statement  certifies 
that  the  interest  holder  is  a  qualified 
U.S.  person  (as  defined  in  paragraph 
(b)(l)(i)  of  this  section),  no  liability  shall 
be  imposed  under  paragraph  (b)(1)  of 
this  section  with  respect  to  the 
distribution  to  the  partnership,  trust,  or 
estate  to  the  extent  of  the  interest 
holder's  interest  in  the  partnership, 
trust,  or  estate,  unless  the  distributing 
corporation  knows  or  has  reason  to 
know  that  the  statement  is  false,  or  it  is 
subsequently  determined  that  the 
interest  holder,  in  fact,  was  not  a 
qualified  U.S.  person  at  the  time  of  the 
distribution.  The  written  statement  must 
set  forth  the  amount  of  the  interest 
holder's  proportionate  interest  in  the 
partnership,  trust,  or  estate  as 
determined  under  paragraph  (b}(5)(i)  of 
this  section  and  must  set  forth  the 
amount  of  such  entity's  proportionate 
interest  in  the  distributing  and 
controlled  corporation,  as  well  as  the 
interest  holder's  name,  taxpayer 
identification  number,  home  address  (in 
the  case  of  an  individual)  or  office 
address  and  place  of  incorporation  (in 
the  case  of  a  corporation).  The  written 
statement  must  be  retained  by  the 
distributing  corporation  with  its  books 
and  records  for  a  period  of  three 
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calendar  years  following  the  close  of  the 
last  calendar  year  in  which  the 
corporation  relied  upon  the  statement. 

(6)  Anti-abuse  rule.  If  a  domestic 
corporation  is  directly  or  indirectly 
formed  or  availed  of  by  one  or  more 
foreign  persons  to  hold  the  stocic  of  a 
second  domestic  corporation  for  a 
principal  purpose  of  avoiding  the 
application  of  section  367(e)(1)  and  the 
requirements  of  this  section,  any 
distribution  of  stock  or  securities  to 
which  section  355  applies  by  such 
second  domestic,  corporation  shall  be 
treated  for  Federal  income  tax  purposes 
as  a  distribution  to  such  foreign  person 
or  persons,  followed  by  a  transfer  of  the 
stock  or  securities  to  the  first  domestic 
corporation.  The  quafification  of  the 
distribution  to  the  foreign  person  for  an 
exception  to  the  general  gain 
recognition  rule  of  paragraph  (b)(1)  of 
this  section,  and  the  consequences  of 
the  transfer  to  the  first  domestic 
corporation  under  this  section,  shall  be 
determined  in  accordance  with  all  of  the 
facts  and  circumstances. 

(c)  Nonrecognition  of  gain — (1) 
Distribution  by  a  U.S.  real  property 
holding  corporation  of  stock  in  a  second 
U.S.  real  property  holding  corporation. 
Gain  shall  not  be  recognized  under 
paragraph  (b)  of  this  section  by  a 
domestic  corporation  making  a 
distribution  that  qualifies  for 
nonrecognition  under  section  355  of  • 
stock  or  securities  of  a  domestic 
controlled  corporation  to  a  person  who 
is  not  a  qualified  U.S.  person  (as  defined 
in  paragraph  (b)(l)(i)  of  this  section)  if 
the  conditions  specified  in  paragraphs 
(c)(1)  (i)  and  (ii)  of  this  section  are  both 
satisfied: 

(i)  Immediately  after  the  distribution, 
both  the  distributing  and  controlled 
corporations  are  U.S.  real  property 
holding  corporations  (as  defined  in 
section  897(c)(2)).  For  the  treatment  of 
the  distribution  tmder  section  897,  see 
section  897(e)(1)  and  the  regulations 
thereimder. 

(ii)  The  distributing  corporation 
attaches  to  its  timely  filed  Federal 
income  tax  return  for  the  taxable  year  in 
which  the  distribution  occtirs  a 
statement  titled  "Section  367(e)(1) — 
Reporting  of  Section  355  Distribution  by 
U.S.  Real  Property  Holding 
Corporation",  signed  under  penalties  of 
perjury  by  an  officer  of  the  corporation, 
disclosing  the  following  information — 

(A)  A  statement  that  the  distribution 
is  one  to  which  paragraph  (c)(1)  of  this 
section  applies;  and 

(B)  A  description  of  the  transaction  in 
which  one  U.S.  real  property  holding 
corporation  distributes  the  stock  of 
another  U.S.  real  property  holding 


corporation  in  a  transaction  that  is 
described  under  section  355. 

(iii)  For  purposes  of  this  paragraph 
(c)(1).  an  income  tax  return  (including 
an  amended  return)  will  be  considered 
a  timely  filed  Federal  income  tax  return 
if  it  is  filed  prior  to  the  time  that  the 
Internal  Revenue  Ser\'ice  discovers  that 
the  reporting  requirements  of  this 
paragraph  have  not  been  satisfied. 

(2)  Distribution  by  a  publicly  traded 
corporation — (i)  Conditions  for 
nonrecognition.  Except  as  provided  by 
paragraph  (c)(2)(ii)  of  this  section,  gain 
shall  not  be  recognized  under  paragraph 
(b)  of  this  section  by  a  domestic 
corporation  making  a  distribution  that 
qualifies  for  nonrecognition  lander 
section  355  of  stock  or  securities  of  a 
domestic  controlled  corporation  to  a 
person  who  is  not  a  qualified  U.S. 
person  (as  defined  in  paragraph  (b)(l)(i) 
of  this  section)  if  both  of  the  following 
conditions  are  satisfied: 

(A)  Stock  of  the  domestic  controlled 
corporation  with  a  value  of  more  than 
80  percent  of  the  outstanding  stock  of 
the  corporation  is  distributed  with 
respect  to  one  or  more  classes  of  the 
outstanding  stock  of  the  distributing 
corporation  that  are  regularly  traded  on 
an  established  securities  market,  as 
defined  in  §  1.897-l(m)  (1)  and  (3). 
located  in  the  United  States.  Stock  is 
considered  to  be  regularly  traded  if  it  is 
regularly  quoted  by  brokers  or  dealers 
making  a  market  in  such  interests.  A 
broker  or  dealer  is  considered  to  make 

a  market  only  if  the  broker  or  dealer 
holds  himself  out  to  buy  or  sell  interests 
in  the  stock  at  the  quoted  price. 

(B)  The  distributing  corporation 
satisfies  the  reporting  requirements 
contained  in  paragraph  (c)(2)(iii)  of  this 
section. 

(ii)  Recognition  of  gain  if  distributee 
owns  5  percent  of  distributing 
corporation.  If,  at  the  time  of  the 
distribution,  the  distributing 
corporation  knows  or  has  reason  to 
know  that  any  distributee  who  is  not  a 
qualified  U.S.  person  (as  defined  in 
paragraph  (b)(l)(i)  of  this  section)  owns, 
directly,  indirectly,  or  constructively 
(using  the  rules  of  sections  897(c)(3)  and 
(c)(6)(C),  but  subject  to  the  rules  of 
paragraph  (b)(5)  of  this  section),  more 
than  5  percent  (by  value)  of  a  class  of 
stock  or  seciuities  of  the  distributing 
corporation  with  respect  to  which  the 
stock  or  securities  of  the  controlled 
corporation  is  distributed  (a  5-percent 
shareholder),  the  distributing 
corporation  will  quaUfy  for 
nonrecognition  under  paragraph  (c){2)(i) 
of  this  section  if,  with  respect  to  such 
5-percent  shareholder,  either — 
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(A)  The  distribution  qualifies  for 
nonrecognition  under  paragraph  (c)(3) 
of  this  section;  or 

(B)  The  distributing  corporation 
recognizes  gain  (but  not  loss)  on  the 
distribution  under  paragraph  (b)  of  this 
section. 

(iii)  Reporting  Requirements.  To 
qualify  for  nonrecognition  treatment 
under  paragraph  (c](2)(i]  of  this  section, 
the  distributing  corporation  must  attach 
to  its  timely  filed  Federal  income  tax 
return,  for  the  taxable  year  in  which  the 
distribution  occurs  a  statement  titled 
"Section  367(e)(1) — Reporting  of 
Section  355  Distribution  by  U.S. 
Publicly  Traded  Corporation  to  Foreign 
Persons,"  signed  under  penalties  of 
perjury  by  an  officer  of  the  corporation, 
disclosing  the  following  infcHrmation: 

(A)  A  statement  that  tne  distribution 
is  one  to  which  paragraph  (c)(2)  of  this 
section  appUes. 

(B)  A  description  of  the  transaction  in 
which  the  distributing  corporation  that 
is  publicly  traded  on  a  U.S.  securities 
market  distributed  stock  or  securities  of 
a  domestic  controlled  corporation. 

(C)  The  U.S.  securities  market  on 
which  the  stock  of  the  distributing 
corporation  is  publicly  traded. 

(D)  A  statement  that,  at  the  time  of  the 
distribution,  either — 

[1]  The  distributing  corporation  does 
not  know  or  have  reason  to  know  that 
any  distributee  who  is  not  a  qualified 
U.S.  shareholder  (as  defined  in 
paragraph  (b)(l)(i)  of  this  section)  is  a  5- 
percent  shareholder;  or 

(2)  The  distributing  corporation 
knows  or  has  reason  to  know  that  one 
or  more  distributees  who  are  not 
qualified  U.S.  persons  are  5-percent 
shareholders,  and,  that  with  respect  to"*^ 
each  such  5-percent  shareholder, 
either — 

(/)  Gain  will  not  be  recognized 
because  the  requirements  of  paragraph 
(c)(3)  of  this  section  are  satisfied;  or 

[ii]  Gain  (but  not  loss)  will  be 
recognized  in  accordance  with 
paragraph  (b)  of  this  section. 

(iv)  Timely  filed  return.  For  purposes 
of  this  paragraph  (c)(2),  an  income  tax 
return  (including  an  amended  return) 
will  be  considered  a  timely  filed  Federal 
income  tax  return  if  it  was  received 
prior  to  the  time  that  the  Internal 
Revenue  Service  discovers  that  the 
reporting  requirements  of  this  paragraph 
(c)(2)  have  not  been  satisfied. 

(v)  Relation  to  other  nonrecognition 
.provisions.  If  the  distribution  of  the 
stock  and  securities  of  the  controlled 
corporation  also  qualifies  for 
nonrecognition  under  paragraph  (c)(1) 
of  this  section,  the  distributing 
corporation  shall  be  entitled  to 
nonrecognition  under  paragraph  (c)(1) 


of  this  section  and  not  this  paragraph 
(c)(2). 

(3)  Distribution  of  certain  domestic 
stock  to  10  or  fewer  qualified  foreign 
distributees — (i)  In  general.  (A)  Gain 
shall  not  be  recognized  under  paragraph 
(b)  of  this  section  by  a  domestic 
corporation  making  a  distribution  that 
qualifies  for  nonrecognition  under 
section  355  of  stock  or  securities  of  a 
domestic  controlled  corporation  with 
respect  to  a  foreign  distributee  (defined 
in  paragraph  (c)(3)(i)(B)  of  this  section) 
that  is  a  qualified  foreign  distributee 
(defined  in  paragraph  (c)(3)(i)(C)  of  this 
section),  provided  that  each  of  the 
conditions  contained  in  paragraph 
(c)(3)(ii)  of  this  section  is  satisfied.  If 
one  or  more  foreign  distributees  are  not 
treated  as  qualified  foreign  distributees, 
the  distributing  corporation  shall 
recognize  a  percentage  of  the  gain 
realized  on  the  distribution,  equal  to  the 
percentage  of  its  stock  ov^rned 
immediately  before  the  distribution, 
directly  or  indirectly,  by  foreign 
distributees  who  are  not  qualified 
foreign  distributees.  See  paragraph  (b)(5) 
of  this  section  for  rules  regarding  the 
ownership  of  stock  held  by  a 
partnership,  trust,  or  estate. 

(B)  For  purposes  of  this  paragraph 
(c)(3),  the  term  foreign  distributee  is  any 
person  who  is  not  a  qualified  U.S. 
person  (as  defined  in  paragraph  (b)(l)(i) 
of  this  section)  if  such  person — 

(1)  Owned  stock  or  securities  of  the 
distributing  corporation  immediately 
prior  to  the  distribution; 

(2)  Owned  stock  or  securities  of  the 
distributing  corporation  vdthin  two 
years  prior  to  the  distribution  and 
directly,  indirectly,  or  constructively 
(using  the  rules  of  section  318)  owns  50 
percent  or  more  of  either  the  total  voting 
power  or  the  total  value  of  the  stock  of 
the  distributing  or  controlled 
corporation  immediately  after  the 
distribution;  or 

(3)  Is  a  transferee  or  substitute 
distributee,  as  defined  in  paragraph 
(c)(3)(vi)  (C)  or  (D)  of  this  section. 

(C)  For  purposes  of  this  section, 
except  as  provided  by  paragraph 
(c)(3)(i)(D)  of  this  section,  the  term 
qualified  foreign  distributee  is  a  foreign 
distributee  that,  during  the  entire  period 
for  which  the  agreement  to  recognize 
gain  (described  in  paragraph  (c)(3)(iii)  of 
this  section)  is  in  effect  with  respect  to 
the  distributee,  is  either  an  individual  or 
a  corporation  (as  defined  in  section 
7701(a)(3)),  resident  of  a  foreign  country 
that  maintains  a  comprehensive  income 
tax  treaty  with  the  United  States  which 
contains  an  information  exchange 
provision.  However,  no  more  than  ten 
foreign  distributees  in  total  may  be 
current  or  former  quafified  foreign 


distributees  (including  any  transferee  or 
substitute  distributees  as  defined  in 
paragraph  (c){3)(vi)  (C)  or  (D)  of  this 
section)  during  the  entire  term  of  the 
gain  recognition  agreement.  See, 
however,  paragraph  (c)(3)(vi)(G)  of  this 
section  for  special  rules  applicable  to 
substitute  distributees. 

(D)  Unless  the  distributing 
corporation  obtains  a  ruling  from  the 
Internal  Revenue  Service  to  the 
contrary,  no  foreign  distributee  shall  be 
treated  as  a  quaUfied  foreign  distributee 
if  it  holds  its  interest  in  the  distributing 
corporation  through  a  partnership,  trust 
or  estate,  characterized  as  such  under 
the  taxation  laws  of  the  United  States  or 
any  entity  that  is  treated  as  fiscally 
transparent  under  the  taxation  laws  of 
the  foreign  country  in  which  it  is  a 
resident  if  such  country  maintains  a 
comprehensive  income  tax  treaty  with 
the  United  States  which  contains  an 
information  exchange  provision. 

(ii)  Conditions  for  nonrecognition.  A 
distribution  of  stock  or  securities 
described  in  paragraph  (c)(3)(i)  of  this 
section  to  a  qualified  foreign  distributee 
shall  not  result  in  the  recognition  of 
gain  if  each  of  the  following  conditions 
is  satisfied: 

(A)  If  more  than  ten  foreign 
distributees,  at  any  time  during  the 
entire  term  of  the  gain  recognition 
agreement,  are  eligible  to  be  qualified 
foreign  distributees,  the  distributing 
corporation  shall  designate  the  foreign 
distributees  to  be  considered  qualified 
foreign  distributees  for  which 
nonrecognition  is  claimed  under  this 
paragraph  (c)(3). 

(B)  Immediately  after  the  distribution 
and  on  each  testing  date  beginning  after 
the  distribution  and  during  the  period 
that  the  agreement  to  recognize  gain 
(described  in  paragraph  (c)(3)(iii)  of  this 
section)  is  in  effect,  the  value  of  the 
distributing  corporation  (that  is,  the  fair 
market  value  of  the  assets  of  the 
distributing  corporation,  less  all 
liabilities  of  the  distributing 
corporation)  must  exceed  the  amount  of 
gain  that  the  distributing  corporation 
realized,  but  did  not  recognize  (on  or 
after  the  distribution)  under  this 
paragraph  (c)(3),  as  a  consequence  of  the 
distribution  writh  respect  to  quaUfied 
foreign  distributees.  This  requirement 
will  be  deemed  satisfied  for  any  testing 
date  upon  which  the  adjusted  basis  of 
the  distribirting  corporation's  assets,  less 
all  liabilities  of  the  distributing 
corporation,  exceeds  the  amount  of  the 
deferred  gain.  A  testing  date  is — 

[1]  The  last  day  of  any  taxable  year  of 
the  distributing  corporation  during 
which  the  agreement  to  recognize  gain 
is  in  effect;  and 
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(2)  Any  date  upon  which  the 
distributing  corporation  distributes 
property  to  its  shareholders  under 
section  301(a). 

(C)  At  all  times  until  the  close  of  the 
120-month  period  following  the  end  of 
the  taxable  year  of  the  distributing 
corporation  in  which  the  distribution 
was  made,  except  under  the 
circumstances  and  subject  to  the 
consequences  prescribed  in  paragraphs 
(cK3)  (vi)  and  (vii)  of  this  section,  all 
qualified  foreign  distributees  must 
continue  to  own,  directly  or  indirectly, 
all  of  the  stock  and  securities  of  the 
distributing  and  controlled  corporations 
that  the  qualified  foreign  distributee 
owned,  directly  or  mdirectly, 
immediately  after  the  distribution 
(including  anv  stock  and  securities  of 
the  distributing  or  controlled 
corporation  later  acquired  from  the 
distributing  or  controlled  corporation 
for  which  the  distributee  has  a  holding 
period  determined  under  section  1223 
by  reference  to  the  stock  or  securities). 

(D)  The  distribution  of  stock  or 
securities  described  in  paragraph 
(c)(3)(i)  of  this  section-must  not  be  a 
distribution  pursuant  to  which  the 
distributing  corporation  goes  out  of 
existence. 

(E)  The  distributing  corporation  must 
file  an  agreement  to  recognize  gain,  and 
the  controlled  corporation  must  agree  to 
be  secondarily  liable  in  the  event  that 
the  distributing  corporation  does  not 
pay  the  tax  due  upon  a  recognition 
event  described  in  paragraph  (c)(3)(vii) 
of  this  section  The  agreement  is 
described  in  paragraph  (c)(3)(iii)  of  this 
section  and  filed  by  the  distributing 
corporation  with  its  Federal  income  tax 
retiu-n  for  its  taxable  year  in  which  the 
distribution  is  made. 

(F)  For  each  of  the  taxable  years  of  the 
distributing  corporation,  beginning  with 
the  taxable  year  of  the  distribution  and 
ending  with  the  taxable  year  that 
includes  the  close  of  the  120-month 
period  following  the  end  of  the  taxable 
year  of  the  distributing  corporation  in 
which  the  distribution  was  made,  all 
qualifieti  foreign  distributees  and  the 
controlled  corporation  must  provide  to 
the  distributing  corporation  the  aimual 
certifications  described  in  paragraph 
(c)(3)(v)  of  this  section,  and  the 
distributing  corporation  must  file  the 
certifications  with  its  tax  retiun. 

(iii)  Agreement  to  recognize  gain.  The 
agreement  to  recognize  gain  required  by 
this  paragraph  (c)(3)(iii)  shall  be 
prepared  by  or  on  behalf  of  the 
distributing  corporation  and  signed 
under  penalties  of  perjury  by  an 
authorized  officer  of  the  distributing 
corporation.  An  authorized  officer  of  the 
controlled  corporation  must  also  sign 


UMI 


the  agreement  imder  penalties  of 
perjury,  agreeing  to  extend  the  statute  of 
limitations  and  accept  liability  for  the 
tax  in  the  event  that  the  distributing 
corporation  fails  to  pay  the  tax  upon  a 
recognition  event.  The  agreement 
provided  by  the  distributing  corporation 
shall  set  fojth  the  following  items, 
under  the  heading  "GAIN 
RECOGNITION  AGREEMENT  UNDER 
§  1.367(e>-lT(c)(3)(iii)",  with 
paragraphs  labeled  to  correspond  with 
such  items; 

(A)  A  declaration  that  the  distribution 
is  one  to  which  paragraph  (c)(3)  of  this 
section  applies. 

(B)  A  description  of  each  quahfied 
foreign  distributee,  which  shall  include 
the  qualified  foreign  distributee's — 

(I)  Name; 
U)  Address; 

(3)  Taxpayer  identification  number  (if 
any);  and 

(4)  Residence  and  citizenship  (in  the 
case  of  an  individual)  or  place  of 
incorporation  and  country  of  residence 
(in  the  case  of  a  qualified  foreign 
distributee  that  is  a  corporation  for 
Federal  income  tax  purposes  under 
section  7701(a)(3)). 

(C)  A  description  of  the  stock  and 
securities  of  the  distributing  and 
controlled  corporations  owned  (directly 
or  indirectly)  by  each  qualified  foreign 
distributee,  including — 

[1)  The  number  or  amoimt  of  shares; 
[2]  The  type  of  stock  or  seourities; 

(3)  The  fair  market  values  of  the  stock 
and  secimties  of  the  controlled 
corporation  owned  (directly  or 
indirectly)  by  the  quahfied  foreign 
distributee(s),  determined  immediately 
before  and  immediately  after  the 
distribution; 

(4)  The  distributing  corporation's 
adjusted  basis  (immediately  before  the 
distribution)  in  the  stock  and  securities 
of  the  controlled  corporation  distributed 
to  the  quahfied  foreign  distributees; 

(5)  Tne  fair  market  value  of  the 
distributing  corporation  (fair  market 
value  of  its  assets,  less  all  Habihties  of 
the  distributing  corporation) 
imdaediately  after  the  distribution.  Such 
amount  must  exceed  the  amount  of  gain 
that  the  distributing  corporation 
realized,  but  did  not  recognize  under 
this  paragraph  (c)(3),  on  the  distribution 
to  qualified  foreign  distributees. 
Alternatively,  the  fair  market  value 
standard  will  be  deemed  satisfied  if  the 
adjusted  basis  of  the  assets  of  the 
distributing  corporation,  less  all  i 
liabihties  of  the  distributing 
corporation,  exceeds  the  amount  of  the 
deferred  gain. 

(6)  For  each  appUcable  valuation,  a 
summary  of  the  method  (including 
appraisals,  if  any)  used  for  determining 


the  fair  market  values  required  by  this 
paragraph  (c)(3)(iii). 

(DlTne  distributing  corporation's 
agreement  to  recognize  gain  in 
accordance  with  paragraph  (c)(3)(vii)  of 
this  section. 

(E)  The  controlled  corporation's 
agreement  to  be  secondarily  liable  for 
the  distributing  corporation's  tax 
liability,  pursuant  to  the  gain 
recognition  agreement  described  in  this 
paragraph  (cj(3)(iii). 

(F)  A  waiver  of  the  period  of 
limitations  by  both  the  distributing  and 
controlled  corporation  as  described  in 
paragraph  (c)(3)(iv)  of  this  section 

(CT.^n  attached  statement  from  each 
qualified  foreign  distributee  declaring 
that  the  qualified  foreign  distributee 
will  provide  to  the  distributing 
corporation  the  annual  certifications 
described  in  paragraph  {c)(3)(v)(A)  of 
this  section  for  each  of  the  taxable  years 
of  the  distributing  corporation, 
beginning  with  the  taxable  year  of  the 
distribution  and  ending  with  the  taxable 
year  that  includes  the  close  of  the  120- 
month  period  following  the  taxable  year 
of  the  distributing  corporation  in  which 
the  distribution  was  made  The  attached 
statements  shall  be  signed  under 
penalties  of  perjury  by  an  authorized 
officer  in  the  case  of  anv  qualified 
foreign  distributee  that  is  a  corporation 
for  Federal  income  tax  purposes  or  by 
the  individual  in  the  case  of  a  qualified 
foreign  distributee  that  is  an  individual. 

(Hj  An  attached  statement  from  the 
controlled  corporation  declaring  that  it 
will  provide  to  the  distributing 
corporation  the  annual  certifications 
described  in  paragraph  (c)(3)(v)(B)  of 
this  section. 

(I)  An  agreement  by  the  distributing 
corporation  to  attach  to  its  tax  returns 
the  annual  certifications  of  the  qualified 
foreign  distributees  and  the  controlled 
corporation  described  in  paragraphs 
(c)(3)(v](A)  and  (B)  of  tiiis  section, 
respectively,  and  to  meet  any  other 
reporting  requirement  in  accordamce 
with  paragraph  (c)(3)(v)  of  this  section. 

(iv)  Waiver  of  period  of  limitation. 
The  distributing  corporation  and  the 
controlled  corporation  must  file,  with 
the  gam  recognition  agreement 
described  in  paragraph  (c)(3)(iii)  of  this 
section,  a  waiver  of  the  period  of 
limitation  on  the  assessment  of  tax  upon 
the  gain  realized  on  the  distribution  to 
the  qualified  foreign  distributee(s).  The 
waiver  shall  be  executed  on  Form  8838, 
substitute  form,  or  such  other  form  as 
may  be  prescribed  by  the  Commissioner 
for  this  purpose  and  shall  extend  the 
period  for  assessment  of  such  tax  to  a 
date  not  earlier  than  the  close  of  the 
thirteenth  full  year  following  the  taxable 
year  that  includes  the  distribution.  A 
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properly  executed  Form  8838.  substitute 
form,  or  such  other  form  authorized  by 
this  paragraph  (c)(3)(iv)  shall  be  deemed 
to  be  consented  to  and  signed  by  a 
Service  Center  Director  or  the  Assistant 
Commissioner  (International)  for 
purposes  of  §  301.6501(c)-l(d)  of  this 
chapter. 

(v)  Annual  certifications  and  other 
reporting  requirements.  For  each  of  the 
taxable  years  of  the  distributing 
corporation,  beginning  with  the  taxable 
year  of  the  distribution  and  ending  with 
the  taxable  year  that  includes  the  close 
of  the  120-month  period  following  the 
end  of  the  taxable  year  of  the 
distributing  corporation  in  which  the 
distribution  was  made,  the  distributing 
corporation  must  file  with  its  Federal 
income  tax  return  the  armual 
certifications  for  that  year  described  in 
this  paragraph  (c)(3)(v). 

(Aj  Each  current  qualified  foreign 
distributee  must  provide  to  the 
distributing  corporation  an  annual 
certification,  signed  under  penalties  of 
perjury  by  an  authorized  officer  of  the 
qualified  foreign  distributee  that  is  a 
corporation  or  by  the  qualified  foreign 
distributee  that  is  an  individual  (as  the 
case  may  be).  Each  annual  certification 
must  identify  the  distribution  with 
respect  to  which  it  is  given  by  setting 
forth  the  date  and  a  summary 
description  of  the  distribution.  In  the 
annual  certification,  the  qualified 
foreign  distributee  must  declare  that — 

(1)  The  qualified  foreign  distributee 
continues  to  satisfy  paragraph 
(c)(3)(i)(C)  of  this  section;  and 

[2)  The  qualified  foreign  distributee 
continues  to  own,  directly  or  indirectly, 
without  interruption,  the  stock  and 
securities  of  the  distributing  and 
controlled  corporations  (except  to  the 
extent  the  stock  or  seciirities  have  been 
disposed  of  in  a  transfer  described  in 
paragraph  (c)(3)(vi)  of  this  section). 

(B)  The  controlled  corporation  must 
provide  a  certification  to  the 
distributing  corporation,  signed  under 
penalties  of  perjiuy  by  an  authorized 
officer  of  the  corporation,  that  lists  each 
current  quahfied  foreign  distributee 
holding  (directly  or  indirectly)  stock  of 
the  controlled  corporation  and  its  direct 
or  indirect  ownership  interest  in  the 
controlled  corporation  at  both  the  first 
day  and  the  last  day  of  the  taxable  year 
for  which  the  distributing  corporation 
files  its  Federal  income  tax  return,  and 
certifies  the  accuracy  of  that  list. 

(C)  The  distributing  corporation  must 
attach  to  the  annual  certifications 
described  in  paragraphs  (c)(3)(v)(A)  and 
(B)  of  this  section,  a  statement  signed 
vmder  penalties  of  perjury  by  an 
authorized  officer  of  the  corporation,  in 
which  the  corporation  declares  that,  to 


the  best  of  its  knowledge,  the  annual 
certifications  are  true. 

(D)  The  distributing  corporation  must 
also  attach  to  the  annual  certifications  a 
separate  statement  indicating — 

\l)  The  names  and  addresses  of  each 
current  and  each  former  qualified 
foreign  distributee; 

(2)  The  percentage  of  direct  or 
indirect  ownership  that  the  qualified 
foreign  distributees  retain  in  the 
distributing  corporation  at  year-end;  and 

[3)  A  certification  that  the  value  of  the 
distributing  corporation  (or  the  adjusted 
basis  of  its  assets),  less  all  of  the 
liabilities  of  the  distributing  corporation 
on  all  testing  dates,  exceeded  the 
amount  of  the  gain  deferred  as  of  the 
tftstinc  date. 

(vi)  Special  rule  for  nonrecognition 
tmnsactions.  (A)  Gain  shall  not  be 
recognized  under  paragraph  (c)(3)(vii)  of 
this  section  if  the  distributing  or 
controlled  corporation  is  acquired  by  a 
successor-in-interest  (described  in 
paragraph  (c)(3)(vi)(B)  of  this  section), 
or  upon  a  direct  or  indirect  disposition 
by  a  qualified  foreign  distributee  of 
stock  or  securities  of  a  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest)  that  is  subject  to  a  gain 
recognition  agreement  described  in 
paragraph  (c)(3)(iii)  of  this  section,  if  the 
requirements  of  this  paragraph  (c)(3)(vi) 
are  satisfied  and  the  disposition  consists 
of  a  transfer  described  in  section  332, 
337,  351,  354,  355,  356,  or  361  that  does 
not  result  in  a  substantial 
transformation  (as  defined  in  paragraph 
(c)(3)(vii)(B)  of  this  section).  For  special 
rules  regarding  transfers  described  in 
section  355,  see  paragraph  (c)(3)(vi)(G) 
of  this  section. 

(B)  For  purposes  of  this  section,  the 
term  successor-in-interest  refers  to  any 
domestic  corporation  that  acquires  the 
assets  of  the  distributing  or  controlled 
corporation  in  a  transaction  described  in 
section  381(a)  to  which  this  paragraph 
(c)(3)(vi)  applies. 

(C)  For  purposes  of  this  section,  the 
term  transferee  distributee  refers  to: 

[1)  Any  corporadon  whose  stock  or 
securities  are  exchanged  for  the  stock  or 
securities  of  the  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest),  or  of  another  transferee 
distributee,  in  a  transaction  described  in 
section  351,  354,  or  sections  361  and 
381(a)(2),  to  which  this  paragraph 
(c)(3)(vi)  applies. 

(2)  Any  corporation  that  acquires  the 
assets  of  any  qualified  foreign 
distributee,  transferee  distributee  or 
substitute  distributee  in  a  transaction 
described  in  section  381(a). 

(D)  For  purposes  of  this  section,  the 
term  substitute  distributee  refers  to  any 
person  that  acquires  the  stock  or 


securities  of  the  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest),  or  of  a  qualified  foreign 
distributee,  in  a  section  355 
distribution. 

(E)  Gain  shall  not  be  recognized  imder 
paragraph  (c)(3)(vii)  of  this  section  in  a 
transaction  involving  a  transfer  of  the 
assets  of  the  distributing  or  controlled 
corporation  to  a  successor-in-interest, 
only  if  the  following  information  and 
agreements  are  included  with  the  first 
annual  certification  thereafter  filed 
under  paragraph  (c)(3)(v)  of  this  section: 

[1]  A  description  of  the  transaction 
(including  a  statement  of  applicable 
Internal  Revenue  Code  provisions,  and 
a  description  of  stock  or  securities 
transferred,  exchanged,  or  received  in 
the  transaction). 

(2)  A  description  of  the  successor-in- 
interest  (including  the  name,  address, 
taxpayer  identification  number,  and 
place  of  incorporation  of  the  successor 
in  interest). 

[3)  An  agreement  of  the  successor-in- 
interest,  signed  under  penalties  of 
perjury  by  an  authorized  officer  of  the 
successor-in-interest  corporation,  to 
succeed  to  all  of  the  responsibilities  and 
duties  of  the  distributing  corporation  or 
the  controlled  corporation  (as  the  case 
may  be)  under  this  paragraph  (c)(3)  as 

if  the  successor-in-interest  were  the 
distributing  or  controlled  corporation. 

(F)  Gain  shall  not  be  recognized  under 
paragraph  (c)(3)(vli)  of  this  section  in  a 
transaction  described  in  paragraph 
(c)(3)(viKA)  of  this  section  in  which  a 
qualified  foreign  distributee,  directly  or 
indirectly,  disposes  of,  and  a  transferee 
distributee  acquires,  stock  or  secimties 
of  the  distributing  or  controlled 
corporation  (or  a  successor-in-interest), 
or  another  transferee  distributee,  only  if 
the  transferee  distributee  is  either  a 
qualified  U.S.  person  or  qualifies  as  a 
qualified  foreign  distributee  under  this 
paragraph  (c)(3)  and  the  following 
information  and  agreements  are 
included  with  the  first  annual 
certification  thereafter  filed  under 
paragraph  {c)(3)(v)  of  this  section: 

(1)  A  description  of  the  transaction 
(including  a  statement  of  applicable 
Internal  Revenue  Code  provisions,  and 
a  description  of  the  stock  or  securities 
of  the  distributing  or  controlled    • 
corporation  (or  a  successor-in-interest) 
owned,  directly  or  indirectly,  by 
qualified  foreign  distributees 
immediately  aAer  the  transaction). 

(2)  An  agreement  of  the  distributing 
corporation  and  the  controlled 
corporation  (amending  the  agreement 
described  in  paragraph  (c)(3)(iii)  of  this 
section),  signed  under  penalties  of 
perjury  by  an  authorized  officer  of  the 
corporation,  to  recognize  gain  (in  the 
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case  of  the  distributing  corporation}  and 
to  be  secondarily  liable  (in  the  case  of 
the  controlled  corporation)  in 
accordance  with  the  provisions  of  this 
paragraph  (c)(3)  upon  the  occurrence  of 
a  disposition,  directly  or  indirectly,  by 
the  foreign  transferee  distributee  of  any 
stock  or  securities  of  the  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest)  (other  than  a  disposition  that 
itself  satisfies  the  requirements  of  this 
paragraph  (c)(3)(vi)). 

(J)  An  agreement  of  each  foreign 
transferee  distributee,  signed  under 
penalties  of  perjury  by  the  individual  or 
an  authorized  officer  of  the  corporation, 
to  comply  with  all  of  the 
responsibilities,  qualifications  and 
duties  of  a  qualified  foreign  distributee 
under  this  paragraph  (c)(3),  with  respect 
to  the  stock  or  securities  of  the 
distributing  or  controlled  corporation 
(or  a  successor-in-interest)  owned, 
directly  or  indirectly,  by  the  transferee 
distributee. 

(G)  Gain  shall  not  be  recognized 
under  paragraph  (c)(3)(vii)  of  this 
section  in  the  case  of  a  section  355 
distribution  by  a  qualified  foreign 
distributee  of  stock  or  securities  of  the 
distributing  or  controlled  corporation 
(or  a  successor-in-interest),  or  of  another 
qualified  foreign  distributee.  The 
qualified  foreign  distributee  that 
distributed  the  stock  or  securities  is  no 
longer  required  to  comply  with  the  rules 
of  this  section  applicable  to  qualified 
foreign  distnbutees,  provided  such 
person  no  longer  has  any  interest, 
directly  or  indirectly,  in  the  distributing 
and  controlled  corporation.  Thus,  for 
example,  such  person  is  not  counted  as 
a  qualified  foreign  distributee  for 
purposes  of  limiting  gain  recognition  to 
10  or  fewer  foreign  distributees.  In  order 
for  this  provision  to  apply,  the 
substitute  distributee  must  either  be  a 
quahfied  U.S.  person  or  satisfy  the 
requirements  applicable  to  quaUfied 
foreign  distributees  contained  in  this 
paragraph  (c)(3)  and  must  include  with 
the  first  annual  certification  thereafter 
filed  under  paragraph  (c)(3)(v)  of  this 
section  the  following  information  and 
agreements: 

(I)  A  description  of  the  transaction 
(including  a  statement  of  applicable 
Internal  Revenue  Code  sections,  and  a 
description  of  the  stock  or  securities 
distributed  in  the  transaction)., 

12]  An  agreement  of  the  distributing 
corporation  and  the  controlled 
corporation  (amending  the  agreement 
described  in  paragraph  (c)(3)(iii)  of  this 
section),  signed  under  penalties  of 
perjury-  by  an  authorized  officer  of  the 
corporation,  to  recognize  gain  (in  the 
case  of  the  distributing  corporation)  and 
to  be  secondaniy  liable  (in  the  case  of 


the  controlled  corporation)  in 
accordance  with  the  provisions  of  this 
paragraph  (c)(3)  upon  the  occurrence  of 
a  disposition,  directly  or  indirectly,  by 
a  foreign  substitute  distributee  of  any 
stock  or  securities  received  by  the 
substitute  distributee  in  the  transaction. 

(5)  An  agreement  of  each  foreign 
substitute  distributee,  signed  under 
penalties  of  perjury  by  the  individual  or 
authorized  officer  of  the  corporation,  to 
succeed  to  all  of  the  responsibilities, 
qualifications  and  duties  of  a  qualified 
foreign  distributee  under  this  paragraph 
(c)(3),  with  respect  to  the  stock  or 
securities  of  the  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest)  received  by  such  substitute 
distributee. 

(vii)  Recognition  of  gain.  (A)  (1)  The 
distributing  corporation  must  file, 
within  90  days  of  a  transaction 
described  in  this  paragraph 
(c)(3)(vii)(A),  an  amended  return  for  the 
year  of  the  distribution  and  recognize 
gain  reahzed  but  not  recognized  upon 
such  distribution,  if,  prior  to  the  close 
of  the  120-month  period  following  the 
end  of  the  taxable  year  of  the 
distributing  corporation  in  which  the 
distribution  was  made,  either — 

(/}  A  qualified  foreign  distributee  sells 
(or  otherwise  disposes  of)  the  stock  or 
securities  of  the  distributing  or 
controlled  corporation  that  the  qualified 
foreign  distributee  owned  (directly  or 
indirectly)  (other  than  pursuant  to  a 
transfer  described  in  paragraph  (c)(3)(vi) 
of  this  section);  or 

[ii]  Any  other  transaction  (e.g.,  a 
public  offering  or  reorganization)  results 
in  a  substantial  transformed  on  (as 
defined  in  paragraph  (c)(3)(vii)(B)  of  this 
section)  in  either  the  distributing  or 
controlled  corporation  (or  both). 

(2)  For  purposes  of  this  paragraph 
(c)(3)(vii)(A),  a  disposition  includes,  but 
is  not  limited  to,  any  disposition  treated 
as  a  sale  or  exchange  under  this  subtitle 
(e.g.,  section  301(c)(3)(A),  302(a),  351(b) 
or  356(a)(1)).  For  the  computation  of 
gain  in  the  case  of  a  sale  (or  similar 
disposition),  see  paragraph  (c)(3)(vii)(C) 
of  this  section.  For  the  computation  of 
gain  in  the  case  of  other  transactions, 
see  paragraphs  (c)(3)(vii)  (D)  and  (F)  of 
this  section.  For  special  rules  regarding 
substitute  distributees,  see  paragraph 
(c)(3)(vii)(E)  of  this  section. 

(B)  A  transaction  is  treated  as  a 
substantial  transformation  if,  as  a  result 
of  such  transaction,  the  qualified  foreign 
distributees,  transferee  distributees  and 
substitute  distributees  own,  in  the 
aggregate,  less  than  50  percent  of  either 
the  total  voting  power  or  the  total  value 
of  the  stock  of  the  distributing  or  the 
controlled  corporation,  directly  or 
indirectly,  that  the  qualified  foreign 


distributees  owned  immediately  after 
the  distribution. 

(C)  In  the  case  of  a  sale  (or  similar 
disposition),  directly  or  indirectly,  by  a 
qualified  foreign  distributee  of  the  stock 
or  securities  of  the  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest)  that  does  not  result  in  a 
substantial  transformation,  the 
distributing  corporation  shall  be 
required  to  recognize  a  proportionate 
amount  of  the  gain  realized  but  not 
recognized  under  this  paragraph  (c)(3), 
equal  to  the  percentage  of  stock  of  the 
distributing  or  controlled  corporation, 
as  the  case  may  be,  sold  (or  otherwise 
disposed  of),  directly  or  indirectly,  by 
the  qualified  foreign  distributee. 
However,  if  the  sale  (or  other 
disposition)  of  stock  or  securities  by  a 
qualified  foreign  distributee  results  in  a 
substantial  transformation,  the 
distributing  corporation  (or  its 
successor-in-interest)  must  recognize 
the  entire  deferred  gain  that  has  not 
already  been  recognized  under  . 
paragraph  (c)(3)(vii)  of  this  section. 

(D)  In  the  case  of  a  nonrecognition 
transaction  that  results  in  a  substantial 
transformation,  the  distributing  ■ 
corporation  must  recognize  the  entire 
deferred  gain  that  has  not  already  been 
recognized  under  paragraph  (c)(3)(vii)  of 
this  section.  If  a  nonrecognition 
transaction  does  not  result  in  a 
substantial  transformation,  the 
distributing  corporation  does  not 
recognize  any  gain  provided  that  the 
requirements  of  paragraph  (c)(3){vi)  of 
this  section  are  satisfied. 

(E)  A.  sale  (or  other  disposition), 
directly  or  indirectly,  by  a  substitute 
distributee,  of  all  or  a  portion  of  the 
stock  or  securities  of  the  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest)  that  the  substitute 
distributee  received  in  the  section  355 
distribution  shall  be  treated  as  a 
disposition  of  such  stock  or  securities 
by  a  qualified  foreign  distributee  (in 
accordance  with  paragraph  (c)(3)(vu)(C) 
of  this  section)  for  purposes  of 
computing  gain  under  this  paragraph 
(c)(3)(vii). 

(F)  Other  transactions  or  events  shall 
trigger  gain  under  this  paragraph 
(c)(3)(viij  as  follows: 

(I)  If  a  qualified  foreign  distributee 
ceases  to  satisfy  the  requirements  for  a 
qualified  foreign  distributee  contained 
in  paragraph  (c){3)(i)(C)  of  this  section 
(or  any  other  specified  requirements  in 
paragraph  (c)(3)  of  this  section),  the 
qualified  foreign  distributee  shall  be 
treated  as  if  it  sold  all  of  the  stock  and 
securities  that  it  ovvmed.  directly  or 
indirectiy,  in  the  distributing  and 
controlled  corporation  (or  a  successor- 
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in-interest),  on  the  date  that  such  person 
ceased  to  meet  the  requii^ments. 

(2)  If  a  substitute  distributee  ceases  to 
satisfy  the  requirements  for  a  qualified 
foreign  distributee  contained  in 
paragraph  (c)(3)(i)(C)  of  this  section  (or 
any  other  specified  requirements  in 
paragraph  (c)(3)  of  this  section),  the 
substitute  distributee  shall  be  treated  as 
if  it  sold  all  of  the  stock  and  securities 
of  the  distributing  or  controlled 
corporation  (or  a  successor-in-interest) 
that  it  received  in  the  distribution,  on 
the  date  that  it  ceased  to  meet  the 
requirements. 

(5)  If  the  distributing  corporation  (or 
a  successor-in-interest)  fails  to  satisfy 
the  requirement  contained  in  paragraph 
(c)(3)(ii)(B)  of  this  section  on  any  testing 
date  dining  which  the  agreement  to 
recognize  gain  is  in  effect,  such  failure 
will  be  treated  as  if  a  substantial 
transformation  has  occurred  on  such 
date. 

(4)  If  either  the  distributing  or 
controlled  corporation  (or  a  successor- 
in-interest)  is  acquired  in  a  section 
381(a)  exchange  and  the  acquirer  is  not 
a  successor-in-interest  that  satisfies  the 
requirements  of  paragraph  (c)(3)(vi)(E), 
such  acquisition  will  be  treated  as  if  a 
substantial  transformation  has  occurred 
on  the  date  of  the  acquisition. 

(G)  A  quaUfied  foreign  distributee  that 
sells  (or  otherwise  disposes  of)  all  of  its 
interest,  directly  or  indirectly,  in  the 
distributing  and  controlled  corporation 
ceases  thereafter  to  be  a  qualified 
foreign  distributee.  In  addition,  where 
one  qualified  foreign  distributee  owns 
all  of  the  stock  of  another  quahfied 
foreign  distributee,  and  both  persons 
have  identical  direct  or  indirect 
interests  in  the  distributing  or 
controlled  corporation,  the  direct  or 
indirect  sale  (or  other  disposition)  by 
one  qualified  foreign  distributee  of  all  of 
its  interest  in  the  distributing  or 
controlled  corporation  (imder  paragraph 
(c)(3)(vii)  of  this  section)  will  terminate 
the  qualified  foreign  distributee  status 
for  the  second  qualified  foreign 
distributee.  The  principles  of  this 
paragraph  (c)(3)(vii)  shall  generally  be 
applied  so  that  any  gain  relating  to  the 
same  stock  of  the  distributing  or 
controlled  corporation  by  more  than  one 
person  is  not  taxed  more  than  once 
under  this  paragraph  (c)(3)(vii).  In  any 
event,  gain  recognized  piu-suant  to  this 
paragraph  (c)(3)(vii),  on  a  cumulative 
basis,  shall  not  exceed  the  amount  of 
gain  that  the  distributing  corporation 
would  have  recognized  under  section 
367(e)(1)  if  its  initial  distribution  of  the 
stock  or  securities  of  the  controlled 
corporation  was  fully  taxable  under 
paragraph  (b)  of  this  section. 


(H)  If  additional  tax  is  required  to  be 
paid  by  the  distributing  corporation  (or 
a  successor-in-interest)  for  die  year  of 
the  distribution,  interest  must  be  paid 
by  the  distributing  corporation  (or  the 
controlled  corporation  if  the  distributing 
corporation  fails  to  pay  the  tax  due)  on 
that  amount  at  the  rates  determined 
imder  section  6621(a)(2)  with  respect  to 
the  period  between  the  date  that  was 
prescribed  for  filing  the  distributing 
corporation's  original  income  tax  return 
for  the  year  of  the  distribution  and  the 
date  on  which  the  additional  tax  for  that 
year  is  paid. 

(I)  Net  operating  losses,  capital  losses, 
or  credits  against  tax  that  were  available 
in  the  year  of  the  distribution  and  that 
are  unused  (whether  or  not  they  have 
expired  since  the  distribution)  at  the 
time  of  gain  recognition  described  in 
this  paragraph  (c)(3)(vii)  may  be  applied 
(respectively)  by  the  distributing 
corporation  against  any  gain  recognized 
or  tax  owed  by  reason  of  this  provision, 
but  no  other  adjustments  shall  be  made 
with  respect  to  any  other  items  of 
income  or  deduction  in  the  year  of 
distribution  or  other  years. 

(viii)  Failure  to  comply.  (A)  Except  as 
otherwise  provided  in  paragraph 
(c)(3)(viii)(B)  of  this  section,  if  the 
distributing  corporation  or  the 
controlled  corporation  fails  to  comply  in 
any  material  respect  with  the 
requirements  of  this  paragraph  (c)(3)  or 
with  the  terms  of  an  agreement 
submitted  pursuant  hereto,  or  if  the 
distributing  corporation  knows  or  has 
reason  to  know  of  any  failure  of  another 
person  to  so  comply,  the  distributing 
corporation  shall  treat  the  initial 
distribution  of  the  stock  or  securities  of 
the  controlled  corporation  as  a  taxable 
exchange  in  the  year  of  the  distribution. 
In  such  event,  the  period  for  assessment 
of  tax  shall  be  extended  until  three  years 
after  the  date  on  which  the  Internal 
Revenue  Service  receives  actual  notice 
of  such  failure  to  comply. 

(B)  If  a  peraon  fails  to  comply  in  any 
material  respect  with  the  requirements 
of  this  paragraph  or  with  the  terms  of  an 
agreement  submitted  pursuant  thereto, 
the  provisions  of  paragraph 
(c)(3)(viii)(A)  of  this  section  shall  not 
apply  if  the  person  is  able  to  show  that 
such  failure  was  due  to  reasonable  cause 
and  not  willful  neglect,  provided  that 
the  person  achieves  compliance  as  soon 
as  the  person  becomes  aware  of  the 
failure.  Whether  a  failure  to  materially 
comply  was  due  to  reasonable  cause 
shall  be  determined  by  the  district 
director  under  all  the  facts  and 
circxunstances. 

(d)  Other  consequences — (1) 
Exchange  under  section  897(e)(1).  With 
respect  to  the  treatment  under  section 


897(e)(1)  of  a  foreign  distributee  on  the 
receipt  of  stock  or  securities  of  a 
domestic  or  foreign  corporation  where 
the  foreign  distributee's  interest  in  the 
distributing  domestic  corporation  is  a 
United  States  real  property  interest,  see 
section  897(e)(1)  and  the  regulations 
thereunder. 

(2)  Dividend  treatment  under  section 
1248.  With  respect  to  the  treatment  as 
a  dividend  of  a  portion  of  the  gain 
recognized  by  the  domestic  corporation 
on  the  distribution  of  the  stock  of 
certain  foreign  corporations,  see 
sections  1248(a)  and  (f)  and  the 
regtdations  thereunder. 

(3)  Distribution  of  stock  of  a  passive 
foreign  investment  company.  (Reserved) 

(4)  Reporting  under  section  6038B. 
Notice  shall  be  required  under  section 
6038B  with  respect  to  a  distribution 
described  in  this  section.  See  §  1.6038B- 
lT(e). 

(e)  Examples.  The  rules  of  paragraphs 
(b),  (c),  and  (d)  of  this  section  are 
illustrated  by  the  examples  below.  In  all 
examples,  assume  that  all  foreign 
companies  are  treated  as  corporations 
for  Federal  income  tax  purposes  and  are 
not  treated  as  fiscally  transparent  under 
the  taxation  laws  of  the  relevant  foreign 
country. 

Example  1.  (i)  FC,  a  Country  Z  company, 
owns  all  of  the  outstanding  stock  of  DCl,  a 
domestic  corporation.  DCl  owns  all  of  the 
outstanding  stock  of  DC2,  another  domestic 
corp>oration.  The  fair  market  value  of  the  DCl 
stock  is  300x,  and  FC  has  a  lOOx  basis  in  the 
DCl  stock.  The  fair  market  value  of  the  DC2 
stock  is  180x,  and  DCl  has  a  80x  basis  in  the 
DC2  stock.  Neither  DCl  nor  DC2  is  a  U.S.  real 
property  holding  corporation.  Country  Z  does 
not  maintain  an  income  tax  treaty  with  the 
United  States. 

(ii)  In  a  transaction  qualifying  for 
nonrecognition  under  section  355,  DCl 
distributes  all  of  the  stock  of  DC2  to  FC.  After 
the  distribution,  the  DCl  stock  has  a  fair 
market  value  of  120x. 

(iii)  Under  paragraphs  Cb)  (1)  and  (2)  of  this 
section,  DCl  recognizes  gain  of  lOOx,  which 
is  the  difference  between  the  fair  market 
value  (180x)  and  the  adjusted  basis  (80x)  of 
the  stock  distributed.  Under  paragraph  (d)(1) 
of  this  section  and  section  358,  FC  takes  a 
basis  of  40x  in  the  DCl  stock,  and  a  basis  of 
60x  in  the  DC2  stock. 

Example  2.  (i)  C,  a  citizen  and  resident  of 
Country  F,  owns  all  of  the  stock  of  DCl,  a 
domestic  corporation.  DCl,  in  turn,  owns  all 
of  the  stock  of  DC2,  also  a  domestic 
corporation.  The  fair  market  value  of  the  DCl 
stock  is  500x,  and  C  has  a  lCX}x  basis  in  the 
DCl  stock.  The  DC2  stock  has  a  fair  market 
value  of  200x,  and  DCl  has  a  ISOx  basis  in 
the  DC2  stock. 

(ii)  In  a  transaction  qualifying  for 
nonrecognition  under  section  355,  DCl 
distributes  to  C  all  of  the  stock  of  DC2.  DCl 
and  DC2  are  U.S.  real  property  holding 
corporations  immediately  after  the 
distribution.  Af^er  the  distribution,  the  DCl 
stock  has  a  fair  market  value  of  300x. 
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(iii)  Under  paragraph  (c)(1)  of  this  section. 
provided  that  DCl  complies  with  the 
reporting  requirements  contained  in 
paragraph  'r)(i)(ii)  of  this  section.  IXl  does 
:,ii  -*■(  ogr.ize  gain  on  the  distribution  of  the 
tX2  stixk,  -'H.  cv.ise  DCl  and  DC2  are  U.S.  real 
property  h;;  iit;    orporations  immediately 
after  the  distribution. 

(iv)  Under  section  897(e)  and  the 
regulations  thereunder,  C  is  considered  to 
have  exchanged  DCl  stock  with  a  fair  market 
value  of  200x  and  an  adjusted  basis  of  40x 
for  DC2  stock  with  a  fair  market  value  of 
200x.  Because  DC2  is  a  U.S.  real  property 
holding  corporation,  and  its  stock  is  a  U.S. 
real  property  interest.  C  does  not  recognize 
any  gain  under  section  897(e)  on  the 
distribution.  C  takes  a  basis  of  40x  in  the  DC2 
stock,  and  its  basis  in  the  DCl  stock  is 
reduced  to  60x  pursuant  to  section  358. 

Example  3.  (i)  All  of  the  outstanding 
common  stock  of  DC,  a  domestic  corporation 
that  is  not  a  U.S.  real  property  holding 
corporation,  is  regularly  traded  on  an 
established  securities  market  located  in  the 
United  States.  None  of  the  foreign 
shareholders  of  EXi;  (directly,  indirectly,  or 
constructively)  owns  more  than  five  percent 
of  the  conunon  stock  of  DC  DC  owns  all  of 
the  stock  of  DS.  a  domestic  corpMsration.  The 
stock  of  DS  has  appreciated  in  the  hands  of 
DC. 

(ii)  In  a  transaction  qualifying  for 
nonrecognition  under  section  355,  DC 
distributes  all  of  the  stock  of  DS  to  the 
common  shareholders  of  DC 

(iii)  Under  paragraph  (c)(2)  of  this  section, 
DC  does  not  recognize  gain  on  the 
distribution  of  the  DS  stock  to  any  foreign 
distributee,  provided  that  DC  complies  with 
the  reporting  requirements  contained  in 
paragraph  (c)(2)(iii)  of  this  section.  Each 
shareholder's  basis  in  the  DC  and  DS  stock 
is  determined  pursuant  to  section  358. 

Example  4.  (i)  FC.  a  company  resident  in 
Country  X.  owns  all  of  the  stock  of  DCl,  a 
domestic  corporation.  DCl,  in  turn,  owns  all 
of  the  stock  of  DC2,  a  domestic  corpK>ration. 
The  fair  market  value  of  the  DCl  stock  is 
l.OOOx.  and  FC  has  a  basis  in  the  DCl  stock 
of  800x,  The  DC2  stock  has  a  fair  market 
value  of  500x  at  the  time  of  the  distribution, 
and  DCl  has  a  lOOx  basis  in  the  DC2  stock. 
Neither  DCl  nor  DC2  is  a  U.S.  real  property 
holding  corporation.  Country  X  maintains  an 
income  tax  treaty  with  the  United  States  that 
includes  an  information  exchange  provision. 

(ii)  In  a  transaction  qualifying  for 
nonrecognition  under  section  355,  DCl 
distributes  to  FC  all  of  the  stock  of  DC2. 
Immediately  after  the  distribution,  the  DCl 
5tock  has  a  fair  market  value  of  500x.  Thus, 
the  value  of  DCl  exceeds  400x,  the  amount 
of  the  deferred  gain  on  the  distribution. 

(iii)  Under  paragraph  (c)(3)  of  this  section, 
DCl  will  not  recognize  gain  on  the 
distribution  of  the  DC2  stock  to  (foreign 
distributee)  FC  if  FC  is  a  qualified  foreign 
distributee  (as  described  in  paragraph 
(c)(3)(i)(C)  of  this  section)  and  DCl  enters 
into  a  gain  recognition  agreement  (in  which 
DC2  agrees  to  be  secondarily  liable),  as 
described  in  paragraph  (c)(3)(iii)  of  this 
section,  and  DCl,  DC2  and  FC  otherwise 
comply  with  all  of  the  provisions  of 
paragraph  (c)(3)  of  this  section.  Pursuant  to 


section  358,  FC  will  take  a  400x  basis  in  the 
DC2  stock  and  PC's  basis  in  the  DCl  stock 
will  be  reduced  to  400x. 

Example  5.  (i)  Assume  the  same  facts  as  in 
Example  4.  In  addition,  two  years  after  DCl's 
distribution  of  DC2  stock  to  FC,  FC  sells  25 
percent  of  the  DC2  stock  to  Y,  an  unrelated 
corporation.  One  year  later,  FC  sells  an 
additional  30  percent  of  its  DC2  stock  to  Z. 
another  unrelated  corporation. 

(ii)  Under  paragraph  (c)(3)(vii)  of  this 
section,  upon  PC's  sale  of  25  percent  of  its 
DC2  stock.  DCl  is  required  to  file  an 
amended  return  for  the  year  in  which  the 
DC2  stock  was  distributed  to  FC,  and 
recognize  lOOx  of  gain,  which  represents  25 
fjercent  of  the  gain  realized  but  not 
recognized  on  the  distribution. 

(iii)  Upon  PC's  second  sale  of  30  percent 
of  its  DCl  stock,  DCl  is  required  to  file 
another  amended  return  for  the  year  of  the 
distribution  and  recognize  the  balance  of  the 
deferred  gain,  or  300x,  because  such  sale 
results  in  a  substantial  transformation 
(within  the  meaning  of  paragraph 
(c)(3)(vii)(B)  of  this  section). 

Example  6.  (i)  Assume  the  same  facts  as  in 
Example  5.  except  that  PC  did  not  sell  an 
additional  30  percent  of  its  DC2  stock. 
Instead,  DC2  issued  additional  stock  in  a 
public  offering  that  reduced  PC's  interest  in 
DC2  to  less  than  50  percent. 

(ii)  The  public  offering  caused  a  substantial 
transformation  because,  as  a  result  of  the 
public  offering,  the  interest  of  FC  in  DC2  was 
reduced  to  less  than  50  percent  of  the  amount 
of  stock  that  PC  owned  in  DC2  immediately 
after  the  distribution.  Thus,  the  result  is  the 
8{ime  as  in  Example  5. 

Example  7.  (i)  Asstune  the  same  facts  as  in 
Example  4  In  addition,  one  year  after  DCl 's 
distribution  of  DC2  stock  to  FC,  PC  transfers 
all  of  the  DC2  stock  to  PS.  a  company 
resident  in  Country  X,  in  exchange  for  all  of 
the  PS  stock,  in  a  transaction  described  in 
section  351. 

(ii)  PS  is  described  as  a  transferee 
distributee  under  paragraph  (c)(3)(vi)(C)  of 
this  section.  The  transfer  by  PC  of  DC2  stock 
to  PS  is  a  nonrecognition  transaction  under 
paragraph  (c)(3)(vi)  of  this  section  provided 
all  of  the  requirements  in  paragraph 
(c)(3)(vi)(p)  of  this  section  are  satisfied.  (PS 
is  counted,  together  with  PC,  for  purposes  of 
limiting  nonrecognition  treatment  to  up  to 
ten  qualified  foreign  distributees  during  the 
time  that  the  gain  recognition  agreement  is  in 
effect.)  DCl  will  not  recognize  gain  under  the 
gain  recognition  agreement  upon  PC's 
transfer  of  the  stock  of  DC2  to  PS  if  DCl 
enters  into  a  new  agreement,  agreeing  to 
recognize  gain  if  PS  sells  DC2  stock,  and  the 
provisions  of  paragraph  (c)(3)(vi)  of  this 
section  are  satisfied.  A  sale  by  PC  of  PS  stock 
would  be  treated  as  a  recognition  event  under 
paragraph  (c)(3)(vii)  because  such  sale  would 
constitute  an  indirect  disposition  by  FC  of 
the  DC2  stock. 

Example  8.  (i)  Pi,  an  entity  treated  as  a 
partnership  for  Federal  income  tax  purp)oses. 
owns  all  of  the  outstanding  stock  of  DCl,  a 
domestic  corporation.  DCl  owns  all  of  the 
outstanding  stock  of  DC2,  another  domestic 
corporation.  The  fair  market  value  of  the  DCl 
stock  is  900x  and  Pi  has  an  900x  basis  in  the 
DCl  stock.  The  fair  market  value  of  the  DC2 


stock  is  600x  and  DCl  has  a  400x  basis  in 
the  DC2  stock.  Neither  DCl  nor  DC2  is  a  U.S. 
real  property  holding  corporation 

(ii)  FC,  a  company  resident  in  country  X, 
and  USP,  a  U  S  corporation,  are  the  sole 
partners  of  Pi.  Under  the  rules  and 
principles  of  sections  701  through  761,  PC  is 
entitled  to  a  60  percent,  and  USP  is  entitled 
to  a  40  percent,  distributive  share  of  each 
item  of  Pi  income  and  loss.  Country  X 
maintains  an  income  tax  treaty  with  the 
United  States  that  includes  an  information 
exchange  provision. 

(iii)  In  a  distribution  qualifying  for 
nonrecognition  under  section  355.  DCl 
distributes  all  of  the  stock  of  DC2  to  Pi . 
Paragraph  (b)(5)(i)  of  thi.s  section  provides 
that  stock  owned  by  a  partnership  is 
considered  to  be  owned  proportionately  by 
its  partners.  Under  paragraph  (b)(5)(ii)  of  this 
section,  if  USP  certifies  to  DCl  that  it  is  a 
qualified  U.S.  person  (and  DCl  does  not 
know  or  have  reason  to  know  that  the 
certification  is  false),  no  Federal  income  tax 
shall  be  imposed  with  respect  to  the 
distribution  by  DCl  of  DC2  to  Pi,  to  the 
extent  of  USPs  40  percent  interest  in  Pi. 

(iv)  Paragraph  (c)(3)(i)(D)  of  this  section 
provides  that  no  foreign  distributee  maybe 
treated  as  a  qualified  foreign  distributee  with 
respect  to  stock  of  the  distributing 
corporation  owned  through  a  partnership, 
unless  the  distributing  corporation  receives  a 
ruling  from  the  Internal  Revenue  Service  to 
the  contrary.  Thus,  DCl  may  not  avoid 
recognition  of  the  remaining  60  p)ercent  of 
the  realized  gain  (relating  to  the  interest  of 
Pi  owned  by  FC)  by  entering  into  a  gain 
recognition  agreement  pursuant  to  paragraph 
(c)(3)  of  this  section,  unless  DCl  obtains  a 
ruling  to  the  contrary. 

Example  9,  (i)  DCl,  a  domestic 
corporation,  owns  all  of  the  stock  of  1X12, 
also  a  domestic  corporation.  The  stock  of 
DCl  is  owned  equally  by  three  shareholders: 
A,  a  domestic  corporation,  B,  a  U.S.  citizen, 
and  FB,  a  Country  Y  company. 

(ii)  A  short  time  before  DCl  adopted  a  plan 
to  distribute  the  stock  of  DC2  to  its 
shareholders,  but  after  the  board  of  directors 
of  DCl  began  contemplating  the  distribution, 
FB  formed  Newco,  a  domestic  corporation, 
and  contributed  its  DCl  stock  to  Newco  in  a 
transaction  qualifying  for  nonrecognition 
under  section  351.  A  valid  business  purpose 
existed  for  FB's  transfer  of  the  DCl  stock  to 
Newco.  but  this  purpose  would  have  been 
fulfilled  irrespective  of  whether -FB 
transferred  the  DCl  stock  to  Newco  before 
the  distribution  of  DC2,  or  after  the 
distribution  of  EXZ;2  (in  which  case  FB  would 
have  transferred  the  stock  of  DCl  and  DC2  to 
Newco). 

(iii)  Pursuant  to  paragraph  (b)(6)  of  this 
section,  the  District  Director  may  determine 
that  FB  formed  Newco  for  a  principal 
purpose  of  avoiding  section  367(e)(1).  In  such 
case,  for  Federal  income  tax  purposes,  FB 
will  be  treated  as  having  received  the  stock 
of  DC2  in  a  section  355  distribution,  and  then 
as  having  transferred  the  stock  to  Newco  in 
a  section  351  transaction. 

(iv)  If  B  was  not  a  shareholder  of  DCl  so 
that  A  and  FB  were  equal  (50  percent) 
shareholders,  FB  would  be  treated  as  a 
foreign  distributee  within  the  meaning  of 
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paragraph  (c)(3)(i)(B)  of  this  section  without 
the  application  of  paragraph  (b)(6)  of  this 
section.  In  such  case,  DCl  would  recognize 
50  percent  of  the  gain  realized  on  the 
distribution  of  the  DC2  stock,  unless  FB  was 
a  qualified  foreign  distributee  within  the 
meaning  of  paragraph  (c)(3)(i)  of  this  section 
and  the  conditions  under  paragraph  (c)(3)(ii) 
of  this  section  were  satisfied. 

Example  10.  (i)  DCl,  a  domestic 
corporation,  owns  all  of  the  stock  of  DC2, 
also  a  domestic  corpwration.  The  stock  of 
DCl  is  owned  by  FP,  a  company  resident  in 
Country  X.  Country  X  maintains  in  income 
tax  treaty  with  the  United  States  that 
includes  an  information  exchange  provision. 
The  DC2  stock  has  a  fair  market  value  of  500x 
at  the  time  of  the  distribution,  and  DCl  has 
a  basis  of  lOOx  in  the  DC2  stock.  The  stock 
of  1X31  has  a  value  of  500x  (excluding  DCl's 
investment  in  DC2).  Neither  DCl  nor  DC2  is 
a  U.S.  real  property  holding  corporation. 

(ii)  FP  forms  a  holding  company  resident 
in  Country  X,  Newco,  and  transfers  50 
percent  of  its  DCl  stock  to  Newco  in  an 
exchange  described  in  section  351. 
Immediately  after  those  transactions,  DCl 
distributes  all  of  its  DC2  stock  to  FP  in 
exchange  for  FP's  stock  of  DCl  in  a 
transaction  described  in  section  355.  Thus, 
after  the  non  pro  rata  distribution,  FP  owns 
all  of  the  stock  of  DC2,  and  FP  also  owns  all 
of  the  stock  of  Newco,  which,  in  turn,  owns 
all  of  the  stock  of  DCl. 

(iii)  Newco  and  FP  are  foreign  distributees 
(under  paragraph  (c)(3)(i)(B)(I)  of  this 
section)  because  they  owned  stock  of  DCl 
immediately  prior  to  the  distribution. 
Assuming  that  all  of  the  requirements  of  the 
gain  recognition  agreement  exception  under 
paragraph  (c)(3)  of  this  section  are  satisfied 
(so  that  both  FP  and  Newco  are  qualified 
foreign  distributees  under  paragraph 
(c)(3)(i)(C)  of  this  section),  DCl  will  not  be 
immediately  taxable  on  the  400x  gain 
realized  on  the  distribution  of  the  stock  of 
DC2.  Gain  will  be  triggered  under  the  gain 
recognition  agreement  under  paragraph 
(c)(3)(vii)  of  this  section  if  FP  sells  stock  of 
Newco  (because  such  sale  would  be  an 
indirect  disposition  by  FP  of  the  stock  of 
DCl),  if  Newco  sells  stock  of  DCl,  or  if  FP 
sells  stock  of  DC2. 

Example  11.  (i)  Assume  the  same  facts  as 
in  Example  10,  except  that  Newco  is  a 
company  resident  of  Country  Z,  and  Country 
Z  does  not  maintain  an  income  tax  treaty 
with  the  United  States  that  includes  an 
information  exchange  provision. 

(ii)  DCl  may  still  enter  into  a  gain 
recognition  agreement  under  paragraph  (c)(3) 
of  this  section.  Both  FP  and  Newco  are 
foreign  distributees,  but  Newco  is  not  a 
qualified  foreign  distributee.  Thus,  DCl  must 
recognize  50  percent,  or  200x,  of  the  400x 
deferred  gain  on  the  distribution  of  DC2 
stock.  Such  (50  percent)  portion  equals  the 
percentage  of  the  DCl  stock  owned  by  foreign 
distributees  that  are  not  qualified  foreign 
distributees  (the  50  percent  of  the  stock 
owned  by  Newco).  DCl  may  defer  50  percent 
of  the  gain,  with  respect  to  the  portion  of  its 
stock  owned  by  FP,  a  qualified  foreign 
distributee,  provided  that  it  meets  the 
requirements  of  paragraph  (c)(3)  of  this 
section. 


Example  12.  (i)  FC,  a  company  resident  in 
Country  X,  owns  all  of  the  stock  of  DCl ,  a 
domestic  corporation  (and  has  owned  DCl 
for  many  years).  Country  X  maintains  an 
income  tax  treaty  with  ^e  United  States  that 
includes  an  information  exchange  provision. 
DCl,  in  turn,  owns  all  of  the  stock  of  DC2, 
a  domestic  corporation.  DCl  has  a  basis  of 
200x  in  the  DC2  stock,  and  the  DC2  stock  has 
a  value  of  500x.  Immediately  after  the 
distribution  of  DC2  described  below,  DCl  has 
a  value  of  more  than  300x. 

(ii)  DCl  distributes  all  of  the  stock  of  DC2 
to  FC  (a  qualified  foreign  distributee)  in  a 
transaction  described  under  section  355,  and 
satisfies  all  of  the  requirements  of  paragraph 
(c)(3)  of  this  section  to  qualify  for  an 
exception  to  the  general  rule  of  taxation 
under  section  367(e)(1).  Two  years  after  the 
initial  distribution,  FC  distributes  all  of  the 
stock  of  DC2  to  its  sole  shareholder,  FP,  a 
resident  of  Country  X,  in  a  .transaction 
described  under  section  355. 

(iii)  Under  paragraph  (c)(3)(vi)(D)  of  this 
section,  FP  is  a  substitute  distributee  with 
respect  to  the  DC2  stock.  Provided  that  the 
requirements  of  paragraph  (c)(3)(vi)(G)  of  this 
section  are  satisfied,  FP  replaces  FC  as  a 
qualified  foreign  distributee  with  respect  to 
the  DC2  stock  (although  FC  is  still  a  quahfied 
foreign  distributee  with  respect  to  the  DCl 
stock).  FC  is  no  longer  required  to  maintain 
an  interest  in  DC2  for  purposes  of 
determining  whether  a  substantial 
transformation  occurs.  Thus,  a  sale  by  FP  of 
the  stock  of  FC  would  not  trigger  gain  under 
paragraph  (c)(3)(vii)  of  this  section. 

Example  13.  (i)  DCl,  a  domestic 
corporation,  owns  all  of  the  stock  of  DC2, 
also  a  domestic  corporation.  The  stock  of 
DCl  is  owned  by  two  shareholders:  FP  and 
FX.  FP,  a  company  resident  in  Country  Z, 
owns  25  percent  of  the  stock  of  DCl.  FX,  a 
company  resident  in  Country  X,  owns  75 
percent  of  the  stock  of  DCl .  Country  X 
maintains  an  income  tax  treaty  with  the 
United  States  that  includes  an  information 
exchange  provision;  Country  Z  does  not.  The 
fair  market  value  of  DC2  is  500x  and  DCl  has 
a  basis  of  lOOx  in  the  DC2  stock.  Immediately 
after  the  distribution  described  below,  DCl 
has  a  value  in  excess  of  400x. 

(ii)  FP  formed  FS,  a  company  resident  in  ■ 
Country  X,  and  transferred  its  25  percent 
interest  in  DCl  to  FS  in  exchange  for  all  of 
the  stock  of  FS  in  an  exchange  described  in 
section  351.  Within  two  years  of  the 
exchange,  DCl  distributed  all  of  the  stock  of 
DC2  to  its  shareholders. 

(iii)  Und6r  paragraph  (c)(3)  of  this  section, 
DCl  may  defer  a  portion  of  its  gain  realized 
on  the  distribution  of  DC2.  DCl  must 
immediately  recognize  25  percent  of  the 
realized  gain,  or  lOOx,  because  FP,  a  25 
percent  (indirect)  shareholder  is  a  foreign 
distributee  (within  the  meaning  of  paragraph 
(c)(3)(i)(B)  of  this  section),  but  may  not  be 
treated  as  a  qualified  foreign  distributee 
(within  the  meaning  of  paragraph  (c)(3)(i)(C) 
of  this  section).  DCl  may  defer  75  percent  of 
its  realized  gain  if  FX  is  a  qualified  foreign 
distributee  and  DCl  enters  into  a  gain 
recognition  agreement  (in  which  DC2  agrees 
to  be  secondarily  liable),  and  the  provisions 
of  paragraph  (c)(3)  of  this  section  are 
otherwise  met.  DCl  need  not  include  FS  as 


a  qualified  foreign  distributee  because  FP  and 
FS  had  identical  25  percent  ownership 
interests  in  EXDl ,  and  DCl  is  taxable  with 
respect  to  such  25  percent  interest.  Thus, 
under  paragraph  (c)(3)(vii)(G)  of  this  section, 
a  sale  by  FS  of  its  DCl  or  DC2  stock  will  not 
result  in  an  additional  trigger  of  the  gain 
recognition  agreement  under  paragraph 
(c)(3)(vii)  of  this  section. 

(iv)  If  FP  was  instead  a  resident  of  Country 
X,  DCl  could  defer  its  entire  realized  gain  if 
both  FP  and  FS  were  qualified  foreign 
distributees.  In  such  case,  DCl  would  have 
three  qualified  foreign  distributees.  (DCl  is 
limited  to  ten  qualified  foreign  distributees, 
including  transferee  and  substitute 
distributees  during  the  term  of  the  gain 
recognition  agreement.)  If  FS  sold  its  entire 
interest  in  either  DCl  or  DC2,  DCl  would  be 
required  to  amend  its  Federal  income  tax 
return  for  the  year  of  the  transfer  and  include 
lOOx  in  income.  In  such  case,  neither  FP  nor 
FS  would  be  considered  a  qualified  foreign 
distributee  immediately  after  the  sale  (and,  as 
a  result,  FP's  sale  of  its  FS  stock  would  not 
trigger  additional  gain  under  paragraph 
(c)(3)(vii)(G)  of  this  section).  The  result 
would  be  the  same  if  FP  sold  all  of  the  stock 
of  FS  (as  such  sale  is  an  indirect  disposition 
by  FP  of  all  its  stock  of  DCl  and  DC2).  (In 
such  case,  the  sale  by  FS  of  its  stock  of  DCl 
or  DC2  would  not  trigger  additional  gain 
under  paragraph  (c)(3)(vii)(G)  of  this  section.) 

(f)  Effective  date.  This  section  shall  be 
effective  wi\h  respect  to  distributions 
occurring  on  or  after  September  13, 
1996.  However,  taxpayers  may  elect  to 
apply  the  rules  of  this  section  writh 
respect  to  distributions  occurring  on  or 
after  December  31, 1995. 

Par.  4.  Section  1.6038B-1T  is 
amended  by  revising  the  second 
sentence  of  paragraph  (b)(2)(i)  and 
adding  the  text  of  paragraph  (e)  to  read 
as  follows: 

§i60a8B-'''    Repo.'iing  of  tri>«>f» 
described  m  section  367  (temporary). 

•  '  •         *         * 

(b)  •  *  • 

(2)  *  •  *  (i)  *  •  *  For  special  reporting 
rules  applicable  to  transfers  described 
under  section  367(e)(1),  see  paragraph 
(e)  of  this  section;  no  reporting  is 
required  for  transfers  described  in 

section  367(e)U)-  *   *   * 

*  »        *        *        * 

(e)  *  *  *  (1)  In  general.  If  a  domestic 
corporation  (distributing  corporation) 
makes  a  distribution  described  in 
section  367(e)(1),  the  distributing 
corporation  must  comply  with  the 
reporting  requirements  under  this 
paragraph  (e)(1).  Form  926  and  other 
requirements  described  in  this  section 
need  not  be  met  by  the  distributing 
corporation  in  the  case  of  a  distribution 
described  in  section  367(e)(1). 

(2)  Reporting  requirements  if 
transaction  is  taxable  under  section 
367(e)(1).  If  the  distribution  is  taxable  to 
the  distributing  corporation  under 
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ISS 


section  367(e)(l>and  the  regulations 
thereunder,  the  distributing  corporation 
must  attach  to  its  Federal  income  tax 
return  for  the  taxable  year  that  includes 
the  date  of  the  transfer  a  statement  titled 
"Section  367(e)!  1,  Reporting — 
Compliance  With  Section  6038B", 
signed  under  penalties  of  perjury  by  an 
officer  of  the  corporation,  disclosing  the 
following  information: 

(i)  A  description  of  the  transaction  in 
which  the  U.S.  distributing  corporation 
distributed  stock  or  securities  of  a 
controlled  corporation  (whether 
domestic  or  foreign)  to  one  or  more 
foreign  distributees. 

(ii)  The  basis  and  fair  market  value  of 
the  stock  and  securities  that  were 
distributed  by  the  distributing 
corporation  in  the  transaction. 

(31  Reporting  requirements  if 

transaction  qualifies  for  an  exception  to 

section  367(e)(1).  If  Ihe  distributing 

corporation  qualifies  for  an  exception 

under  ^  1.367(e)-lT(c)(l).  the 

requirements  of  section  6038B  are 

satisfied  if  the  distributing  corporation 

complies  with  the  reporting 

requirements  contained  in  §  1.367(e)- 

lT{c)(ll(ii).  [f  the  distributing 

corporation  qualifies  for  an  exception 

under  ^  1  367(ej-lT(c)(2).  the 

requirements  of  section  6038B  are 

satisfied  if  the  distributing  corporation 

complies  with  the  reporting 

requirements  contained  in  §  1.367(e>- 

lT(c)(2)(iii).  If  the  distributing 

corporation  qualifies  for  an  exception 

under  §  1  367(e}-lT(c)(3),  the 

requirements  of  section  6038B  are 

satisfied  if  the  distributing  corporation 

complies  with  the  reporting 

requirements  contained  in  §  1.367(6)- 

lT(cK3). 

•         •         •         •         « 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  for  citation  for 

part  602  continues  to  read  as  follows: 

.Authority.  26  U  S.C.  7805. 

Par.  6.  In  §602.101,  paragraph  (c)  is 
amended  by  removing  the  entry  for 
1  367(e)-l"  and  adding  an  en&y  in 
numencal  order  to  read  as  follows: 

§602.101     OMB  Control  numt)ers. 


(c) 


CFR  part  or  section  where 
identified  and  .-Jescr'bed 


Current 

OMB 

control  Uo. 


1 .367(e)-1  T  1 545-1 487 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved: 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  9&-20663  Filed  8-0»-96;  12:19  pm] 
BILUNQ  COOE  4S30-01-U 


28  CFR  Part  301 

ro  8681] 

RIN  1545-AT22 

Time  for  Performance  of  Acts  Where 
Last  Day  Falls  on  Saturday,  Sunday,  or 
Legal  Holiday 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  time  for 
performance  of  acts  by  taxpayers  and  by 
the  Commissioner,  a  district  director,  or 
the  director  of  a  regional  service  center, 
when  the  last  day  for  performance  falls 
on  a  Saturday,  Sunday,  or  legal  hoUday. 
In  particular,  these  regulations  replace 
the  list  of  legal  holidays  with  a  citation 
to  the  District  of  Columbia  law  that  is 
the  source  of  the  list. 
EFFECTIVE  DATE:  These  regulations  are 
effective  August  14. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  Lintz  (202)  622-6232  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  25,  1995.  the  IRS   • 
published  in  the  Federal  Register  (60 
FR  49356)  a  notice  of  proposed 
rulemaking  (IA-36-91  [1995-2  C.B. 
470])  relating  to  the  time  for 
performance  of  acts  when  the  last  day 
for  performance  falls  on  a  Saturday, 
Sunday,  or  legal  holiday.  When  the  last 
day  for  performance  of  an  act  by  a 
taxpayer  or  an  employee  or 
administrator  of  the  IRS  falls  on  a 
Saturday,  Simday,  or  legal  holiday, 
section  7503  of  the  Internal  Revenue 
Code  (Code)  extends  the  time  for 
performing  the  act.  Under  the  extension, 
the  act  must  be  performed  by  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
legal  hohday.  The  current  regulations 
explain  and  supplement  section  7503. 
This  document  contains  final 
regulations  that  simplify  and  update  the 
current  regulations.  In  particular,  the 
final  regulations  replace  the  Ust  of 
hoUdays.  which  are  determined  by 
reference  to  the  law  in  the  District  of 
Columbia,  with  a  citation  to  that  law. 

The  IRS  received  oral  and  written 
comments  on  the  notice  of  proposed 
rulemaking.  No  public  hearing  was  held 


or  requested.  After  consideration  of  the 
comments,  which  are  addressed  below, 
the  proposed  regulations  under  section 
7503  are  adopted  as  published  in  the 
notice. 

Explanation  of  Provisions  and 
Summary  of  Comments 

In  response  to  the  notice  of  proposed 

rulemaking  for  the  regulations  under 
section  7503.  three  categories  of 
comments  were  received.  First,  there 
was  some  concern  that  replacing  the  list 
of  legal  holidays  with  a  citation  to  the 
law  in  the  District  of  Columbia  would 
mean  the  list  of  holidays  would  no 
longer  be  accessible.  !t  was  suggested 
that  the  IRS  annually  publish  the 
holidays  by  announcement  or  some 
other  method  The  final  regulations  do 
not  retain  the  list  of  holidays  because 
such  a  list  requires  regulatory  revision 
whenever  a  change  in  the  law  occiu-s 
with  respect  to  the  holidays.  However, 
a  tax  calendar  that  lists  the  legal 
holidays  is  annually  made  available 
through  [RS  Publication  509.  This  free 
publication  can  be  obtained  by  calling 
the  toll  free  telephone  number  1-800- 
TAX-FORM  (1-800-829-3676),  or  by 
contacting  an  IRS  Forms  Distribution 
Center. 

Second,  it  was  requested  that  the  IRS 
address  the  impact  of  a  federal 

government  shutdown  on  the  time  for 
performance  of  acts  when  the  last  day 
for  performance  is  a  day  when  the 
government  is  closed.  Section  7503  of 
the  Code  is  limited  to  extending  the 
time  for  performance  of  acts  when  the 
last  day  for  performance  falls  on  a 
Saturday.  Sunday,  or  legal  holiday. 
Therefore,  the  regulations  for  section 
7503  are  not  appropriate  for  clarifying 
the  effect  of  a  federal  government 
shutdown  on  the  time  allowed  for 
performance  of  an  act. 

Third  and  last,  it  was  requested  that 

the  regulations  outline  the  kinds  of  acts 
to  which  the  extension  of  time  provided 
under  section  7503  applies.  The  final 
regulations  do  not  include  this 
information  The  purpose  of  the  current 
regulatory  project  is  to  replace  the  list 
of  holidays  and  revise  other  outdated 
material  in  the  regulations.  Outlining 
the  kinds  of  acts  to  which  section  7503 
applies  IS  not  within  the  scope  of  the 
current  project. 


UMI 
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Special  Analyses  • 

!t  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulaton'  action  as  defined  in  EO 
12866  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulator.-  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Judith  A.  Lintz,  Office  of 
Assistant  Chief  Counsel  (Income  Tax  & 
Accounting).  Internal  Revenue  Service. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 

requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.7503-1  is 
amended  as  follows: 

1.  In  the  foiulh  sentence  of  paragraph 
(a),  the  language  "Thursday,  November 
22, 1956  [Thanksgiving  Day),  the  suit 
will  be  timely  if  filed  on  Friday, 
November  23.  1956.  in  the  Court  of 
Claims"  is  removed  and  the  language 
"Thursday.  November  23,  1995 
(Thanksgiving  Day),  the  suit  will  be 
timely  if  filed  on  Friday,  November  24, 
1995,  in  the  Court  of  Federal  Claims"  is 
added  in  its  place. 

2.  Paragraph  (b)  is  revised  as  set  forth 
below. 

3  Paragraph  (c)  is  removed.  The 
revision  reads  as  follows: 


§  301  7503-1  Time  for  performance  ot  acts 
where  last  day  falls  on  Saturday,  Sunday,  or 
legal  holiday 

(b)  Legal  holidays.  For  the  purpose  of 
section  7503,  the  term  legal  holiday 
includes  the  legal  holidays  in  the 
District  of  Columbia  as  found  in  D.C. 
Code  Ann.  2&-2701.  In  the  case  of  any 
return,  statement,  or  other  document 
required  to  be  filed,  or  any  other  act 
required  under  the  authority  of  the 
internal  revenue  laws  to  be  performed, 
at  an  office  of  the  Internal  Revenue 
Service,  or  any  other  office  or  agency  of 
the  United  States,  located  outside  the 
District  of  Columbia  but  within  an 
internal  revenue  district,  the  term  legal 
holiday  includes,  in  addition  to  the  legal 
hohdays  in  the  District  of  Columbia,  any 
statewide  legal  holiday  of  the  state 
where  the  act  is  required  to  be 
performed.  If  the  act  is  performed  in 
'accordance  with  law  at  an  office  of  the 
Internal  Revenue  Service  or  any  other 
office  or  agency  of  the  United  States 
located  in  a  territory  or  possession  of 
the  United  States,  the  term  7ega7  holiday 
includes,  in  addition  to  the  legal 
hoUdays  in  the  District  of  Columbia,  any 
legal  holiday  that  is  recognized 
throughout  the  territory  or  possession  in 
which  the  office  is  located. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  June  20, 1996. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  9&-20625  Filed  &-13-96;  8:45  am] 

BILUNQ  CODE  4830-01-0 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  PEMA-7&46] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
iN'FIP].  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompUance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 


rule,  the  suspension  will  be  withdrawn 
by  pubUcaUon  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Sheu. ,;.,  iJi..s.on  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW..  Room  417,  Washington,  DC  20472. 
(202)  646-3619. 

SUPPt-EMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  piu^ase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  hves  and  new 
construction  &t)m  future  flooding. 
Section  1315  of  the  National  Flood 
Insiu-ance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  at  seq.,  unless  an 
appropriate  pubUc  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  Usted  in 
this  docimient  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  commimities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  commimity.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  wrill  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  vnll  be  pubUshed  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  pubUshing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubUshed,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
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flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergen (\  Management  Agency's 
initial  flouii  insuidnce  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Acting  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
9G-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmenlai  Pohcy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory Flexibi in  \ct 

The  Acting  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  hisurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 

nave  federalism  implications  under 
Executive  Order  12612,  Federalism. 
October  26.  1987.  ,3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25.  1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Pari  64 
Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  dii'.'scnty  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reoi:ganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6     [Amended] 

2.  The  tables  puniished  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/Locatiori 

Gommunrty 
No. 

Effective  date  of 
eligitMlity 

Current  eftective 
map  date 

Date  certain  fed- 
eral assistarx;e 
no  longer  avail- 
able in  special 
flood  hazard 
areas 

Region  II 

New  York: 

Bolton,  town  of,  Warren  County  

360869 
360876 
360879 

170453 
180099 

260813 
280826 
550118 

290162 
530041 

July  23,  1975,  Emerg.;  July  3,     996    Reg 

August  16,  1996,  Susp 
August  7,   1978,   Emerg     April   30,    1986, 

Reg.;  August  16,  1996,  Susp. 
September  8,  1975,  Emerg.;  July  16,  1984, 

Reg.;  August  16,  1996,  Susp. 

July  2,  1975.  Emerg.,  Decemoer  IS,  1984. 

Reg.;  August  16.  1996,  Susp 
April  3,  1975,  Emerge  November  2,  1983, 

August  16, 1996,  Susp. 

February    10,    1989,    Emerg      August    16, 
1996,  Reg.;  August  16,  1996  Susp 

September  26,  1989,   Emerg..   August   16, 
1996,  Reg.;  August  16,  ^996.  Susp. 

Marcti  26,  1971,  Emerg    OctoOer  15,  1981 
Reg.;  August  16, 1996  Susp. 

July  25,   1984,   Emerg.,   January   5,   1989, 
Reg.;  August  16.  1996  Susp. 

August  7,   1975,   Emeig^  April   17,   1985, 
Rea:  Auoust  16.  1998  Sun. 

August  16,  1996 
do  

Lake  George,  town  of,  Warren  County  ... 

August  '6, 
1996 
Do 

QueenstMjry,  town  of,  Warren  County  .... 

Region  V 

Illinois   Central   city  of  .  Marion  and  Clinton 

do  

do  

Do. 
Do 

Counties 
Indiana  Seymour,  city  of,  Jackson  County  ... 

Michigan 

Cotdwater  city  of.  Branch  County  

do  

do  

Do- 
Do 

Coidiivatef   :ownsnip  ot,  Branch  County 
Wisconsin      Cum    County,    unincorporated 

do  _„. 

do  

Do. 
Do 

areas. 

Region  Vli 

Missoun      Howard    County,    unincorporated 

do  

Do 

areas. 

Region  X 

vVasnington 
Perry  County   jnincoroorated  areas 

do  

Do. 

UMI 


Federal  Register  /  Vol.  61,  No.  15tt      Wecinesaay,  August  14,  1996  /  Rules  and  Regulations    42181 


State/ Lcxation 

Community 
No. 

Effective  date  of 
eligibility 

Current  effective 
map  date 

Date  certain  fed- 
eral assistance 
no  longer  avail- 
at>le  in  special 
flood  hazard 
«reas 

Stevens  County,  unincorporated  areas 

530185 

July  24,  1975,  Emerg.;  September  14,  1990, 
Reg.;  August  16,  1996  Susp. 

do 

Do. 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Rein. — Reinstaterrient;  Susp.— Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  July  31, 1996. 
Richard  W.  Krimm, 
Acting  Associate  Director,  Mitigation 
Directorate. 
[FR  Doc.  96-20720  Filed  8-13-96;  8:45  am) 

BILLING  COO0  6718-05-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  68 

[CC  Docket  No  87-124:  FCC  96-285] 

Access  to  Telecommunications 
Equipment  and  Services  by  Persons 
Witti  Disabilities  (Hearing  Aid 
Compatibility) 

AGENCY;  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  This  action  requires  that  all 
wireline  telephones  in  the  workplace, 
confined  settings  (e.g.,  hospitals, 
nursing  homes)  and  hotels  and  motels 
eventually  be  hearing  aid  compatible 
and  have  vol'ome  control.  As  of  April  1, 
1997.  hearing  aid  compatible  telephones 
manufactured  or  imported  for  use  in  the 
United  States  must  have  the  letters 
"HAC"  permanently  affixed  to  them, 
and,  as  of  November  1, 1998,  have 
volume  control.  The  intent  of  these 
requirements  is  to  increase  access  to 
telephone  service  by  persons  with 
impaired  hearing. 

EFFECTIVE  DATE:  October  23,  1996.  The 
incorporation  by  reference  of  certain 
pubUcations  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  October  23,  1996 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Lipscomb,  Attorney,  202/418-2340,  Fax 


202/418-2345,  TTY  202/418-0484, 
gIipscom@fcc.gov,  Networic  Services 
Division,  Common  Carrier  Bureau. 
SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Report 
and  Order  (R&O)  in  the  matter  of  Access 
to  Telecommunications  Equipment  and 
Services  by  Persons  With  Disabihties, 
(CC  Docket  87-124,  adopted  June  27, 
1996,  and  released  July  3,  1996.  The  file 
is  available  for  inspection  and  copying 
during  the  weekday  hours  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's 
Reference  Center,  Room  239, 1919  M 
Street,  N.W.,  or  copies  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.,  2100  M 
Street,  NW..  Suite  240,  Washington,  DC 
20037,  phone  202/857-3800. 

K' rf pprw  or  k  RecJ  iiction  Act 

Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 


Rule  sections 


Hours 
per  re- 
sponse 


Annual 

re- 
sponses 


Total  bur- 
den 


68.1 12(b)(3)(E) 

68.224(a) 

58.300(cl   

'otai  Annual  Burden:  1,635,000 


2 

11.36 
11.36 


805,000 

1,100 
1.100 


1,610,000 
12,500 
12,500 


Frequency  of  Response:  On  occasion. 

The  foregoing  estimates  include  the 
time  for  reviewdng  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information-  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information  including 
suggestions  for  reducing  the  burden  to 
the  Federal  Communications 
Commission.  Records  Management 
Branch.  Paperwork  Reduction  Project 
(3060-0687),  Washington,  DC  20554, 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3060-0687).  Washington.  DC  20503. 

Analysis  of  Proceeding:  In  1992,  the 
Commission  adopted  rules 
implementing  the  Hearing  Aid 
CompatibiUty  Act  of  1988,  47  U.S.C. 
§610  (HAC  Act).  In  1993,  the 


Conomission  suspended  portions  of  the 
1992  rules  because  petitions  filed  by 
establishments  affected  by  the 
regulations  stated  that  the 
establishments  were  encountering 
serious  difficulties  in  their  attempts  to 
comply.  (Oder,  8  FCC  Red  4958  (1993), 
58  FR  26692  (May  5,  1993)).  On  March 
27,  1995,  the  Commission  annoimced 
that  an  advisory  committee,  the  Hearing 
Aid  Compatibility  Negotiated 
Rulemaking  Committee  (Committee), 
would  consider  whether  the  rule 
suspension  should  be  Ufted  and 
whether  new  rules  should  be  proposed. 
[See  59  FR  60343  (Nov.  23, 1994);  58  FR 
1539  (March  27,  1995);  and  60  FR  27945 
(May  26,  1995)).  The  Committee 
represented  the  views  and  interests  of 
all  interested  parties,  including  those  of 
the  Commission,  telephone  equipment 
manufacturers,  employers,  hospitals, 
nursing  homes,  hotels  and  motels,  and 


persons  with  disabihties.  The 
Committee's  recommendations,  adopted 
by  unanimous  consent,  were  filed  with 
the  Commission  in  the  Committee's 
Final  Report  of  August,  1995.  On 
November  28, 1995,  the  Commission 
adopted  and  released  a  Notice  of 
Proposed  Rulemaking  {Notice  of 
Proposed  Rulemaking,  11  FCC  Red  4338 
(1995)  (NPRM))  that  reflected  the 
recommendations  of  the  Committee  [See 
60  FR  63667  (December  12, 1995);  61  FR 
1887  (January  24, 1996)).  On  June  27, 
1996,  the  Commission  adopted  a  R&O 
(FCC  96-285),  which  was  released  on 
July  3,1996. 

"The  R&O  requires  that  wireline 
telephones  in  (1)  the  non -common  areas 
of  the  workplace;  (2)  the  patient  and 
residential  rooms  of  confined  settings, 
such  as  hospitals  and  nursing  homes; 
and  (3)  the  guest  rooms  of  hotels  and 
motels  eventually  be  hearing  aid 
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compatible,  as  defined  at  47  CFR 
Section  68.316  (electro-magnetic  coil 
compatibility)  The  R&O  also  requires 
that,  as  of  November  1,  1998.  all 
replacement  telephones  and  all  newly 
purchased  telephones  be  equipped  with 
volume  control,  in  addition  to  having 
electro- magnetic  coil  hearing  aid- 
compatibility  The  R&O  also  requires 
that,  as  of  November  1,  1998,  all 
telephones  manufactured  or  imported 
for  use  in  the  United  States  have  a 
volume  control  feature.  The  R&O 
includes  a  technical  specification  for 
volume  control  The  R&O  modifies  our 
rules  governing  telephone  equipment 
labeling,  and  requires  that,  as  of  April 
1.  1997,  all  telephones  manufactiu^d  or 
imported  for  use  in  the  United  States 
that  are  hearing  aid  compatible  have  the 
letters  "HAC"  permanently  affixed  to 
them.  The  R&O  implements  additional 
recommendations  of  the  Committee 
regarding  consumer  education.  Finally, 
the  R&O  adopts  other  amendments  to 
e.xisting  hearing  aid  compatibihty  rules 
for  the  purpose  of  clarification. 

The  new  rules  require  no  testing  or 
retrnfittmg  of  existing  workplace 
'elephones.  Instead,  the  rules  set 
deadlines  that  are  beyond  the  normal 
life-cycle  times  for  the  telephones  to  be 
replaced  in  these  estabhshments.  The 
rules  also  require  volume  control  for 
newly  acquired  and  replacement 
telephones  in  these  establishments,  but 
replacement  or  retrofitting  for  volume 
control  are  not  required,  and  existing 
inventories  of  telephones  are  not  be 
affected  by  the  volume  control 
requirement.  The  new  rules  will 
increase  access  by  persons  with  hearing 
disabilities  to  telephones  provided  for 
emergency  use  and  are  necessary  to 
implement  the  Hearing  Aid 
Compatibility  Act  of  1988. 

Under  the  rules,  most  workplace 
telephones  will  be  required  to  be 
hearing  aid  compatible  by  January  1, 
2000.  In  harmony  with  the  provisions  of 
the  Americans  With  DisabiUties  Act  of 
1990.  establishments  with  fewer  than 
fifteen  employees  will  be  exempt  from 
these  requirements.  After  the  appHcable 
date  for  having  hearing  aid  compatible 
telephones,  employers  can  presume  that 
their  telephones  are  hearing  aid 
compatible.  Any  person  legitimately  on 
the  premises  can  challenge  this 
presumption  with  a  good  faith  request 
for  a  hearing  aid  compatible  telephone. 
Upon  receipt  of  such  a  request,  the 
employer  will  have  fifteen  working  days 
to  replace  any  particular  telephone  that 
turns  out  not  to  be  hearing  aid 
compatible. 

Fur  confined  settings,  the  new  rules 
require  that  establishments  with  fifty  or 
more  beds  make  their  telephones 
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hearing  aid  compatible  by  November  1 , 
1997,  while  those  with  fewer  than  fifty 
beds  would  have  to  comply  by 
November  1, 1998.  Telephones  in  all 
confined  setting  establishments  would 
be  exempt  if  alternate  signalling  devices 
were  available,  monitored  and  working, 
or  if  a  resident  brought  in  and 
maintained  his  or  her  own  telephone 
equipment. 

The  rules  require  that  hotels  and 
motels  with  eighty  or  more  guest  rooms 
to  provide  hearing  aid  compatible 
telephones  by  November  1, 1998,  while 
those  with  fewer  than  eighty  guest 
rooms  have  until  November  1, 1999  to 
do  so.  As  of  April  1,  1997,  generally 
twenty  percent  of  guest  rooms  must 
have  telephones  that  are  bearing  aid 
compatible. 

The  rules  do  not  address  wireless 
telephone  hearing  aid  compatible 
issues,  because  those  are  being 
addressed  by  the  Commission's  Wireless 
Teleconununications  Bureau. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  Section  601,  et 
seq..  the  Commission's  final  analysis  in 
this  R&O  is  as  follows: 

1 .  Final  Regulatory  Analysis:  As 
required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
§  603  (RFA),  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  NPRM.  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
NPRM,  including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this  R&O 
is  as  follows: 

a.  Need  for.  and  objectives  of.  this 
action.  This  R&O  amends  the 
Commission's  rules  to  require  that 
eventually  all  wireline  telephones  in 
workplaces,  confined  settings  and  hotels 
and  motels  be  hearing  aid  compatible 
and  have  volume  control.  The  R&O  also 
requires  that  as  of  November  1,  1998  all 
wireline  telephones  manufactured  or 
imported  for  use  in  the  United  States 
must  have  volume  control.  These 
actions  are  needed  to  provide  greater 
access  to  the  telephone  network  by 
persons  with  hearing  disabilities, 
pursuant  to  the  requirements  of  the 
Hearing  Aid  Compatibility  Act  of  1988 
(HAC  Act).  The  HAC  Act  directs  the 
Commission  to  take  affirmative  and 
specific  steps  to  increase  such  access. 
The  objectives  of  these  rules  are  to 
provide  the  needed  greater  access,  while 
at  the  same  time  balancing  the  needs  of 
establishments  that  must  provide  the 
hearing  aid  compatible  and  volume 
control  telephones.         ' 


b.  Summary  of  significant  issues 
raised  by  the  public  comments  in 
response  to  the  initial  regulatorv 
flexibility  analysis.  There  were  no 
comments  submitted  in  direct  response 
to  the  Regulatorv  Flexibility  Analysis  in 
the  NPRM.  In  general  comments  on  the 
NPRM.  however,  a  number  of 
commenters  raised  issues  that  might 
affect  small  entities.  Several 
commenters  stated  that  the 
Commission's  proposed  rules  would 
duplicate  the  provisions  of  the 
Americans  With  Disabilities  .Act  of  1990 
(ADA),  or  exceed  the  Commission's 
authority  under  the  HAC  Act,  thus 
unnecessarily  burdening 
estabiishm.ents.  A  number  of  hotel  and 
motel  owners  said  the  costs  to  replace 
telephones  would  be  burdensome.  One 
manufacturer  said  the  volume  control 
manufacturing  requirement  could  cost 
"millions  of  dollars"  in  start-up  costs. 
An  association  of  manufacturers  stated 
that  the  proposed  one-year  phase-in  of 
the  volume  control  manufacturing 
requirement  was  too  short.  Several 
organizations  representing  persons  with 
hearing  disabilities  said  that  stamping 
the  letters  "HAC"  on  a  telephone  would 
be  more  informative  than  stamping  the 
date  of  manufacture. 

c.  Description  and  estimate  of  number 
of  small  businesses  to  which  rules  will 
apply.  (1)  The  RFA  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  §  632.  A  small 
business  concern  is  one  which  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  Id.  The  RFA 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA) 
provisions  also  apply  to  nonprofit 
organizations  and  to  governmental 
organizations. 

(2)  The  rules  in  this  Report  and  Ordef 
apply  to  four  industry  categories:  (a) 
workplaces;  fb)  confined  settings,  such 
as  hospitals  and  nursing  homes;  (c) 
hotels  and  motels;  and  (d)  importers  and 
manufacturers  of  telephones  for  use  in 
the  United  States.  There  is  little  overlap 
among  these  categories  because  the 
Commission's  workplace  rules  affect 
workplace  noncommon  areas,  while  the 
rules  that  apply  to  confined  settings  and 
hotels  and  motels  affect  other  than  the 
workplaces  of  those  establishments. 
Telephone  manufacturers  would  be 
affected  as  workplaces,  but  separately 
affected  by  the  requirement  to  affix  the 
letters  "HAC  "  to  telephones  and  by  the 
volume  control  manufacturing 
requirement.  The  determination  of    ^ 
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whether  or  not  an  entity  within  these 
industry  groups  is  small  is  made  by  the 
Small  Business  Admmistration  [SBA). 
These  standards  also  apply  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  RFA. 

(3)  Workplaces:  Workplaces 
encompass  establishments  for  profit  and 
nonprofit,  plus  local,  state  and  federal 
goverrmiental  entities.  Establishments 
with  fewer  than  fifteen  employees 
generally  would  be  excluded,  because 
they  are  exempt  from  the  Commission's 
new  rules,  except  for  the  work  station 
requirement  SBA  guidelines  to  the 
SBREFA  state  that  about  99.7  percent  of 
all  firms  are  small  and  have  fewer  than 
500  employees  and  less  than  S25 
million  in  sales  or  assets.  There  are 
approximately  6.3  million 
establishments  in  the  SBA  database.  We 
estimate  that  our  rules  would  affect 
fewer  than  6.3  miUion  establishments, 
because  our  rules  exclude 
estabhshments  with  fewer  than  fifteen 
employees.  However,  we  have  not  been 
able  to  determine  what  portion  of  the 
6.3  million  establishments  have  fewer 
than  fifteen  employees.  The  SBA  data 
base  does  include  nonprofit 
establishments,  but  it  does  not  include 
governmental  entities  SBREFA  requires 
us  to  estimate  the  number  of  such 
entities  with  populations  of  less  than 
,50,000  that  would  be  affected  by  our 
new  rules.  There  are  85,006 
governmental  entities  in  the  nation. 
This  number  includes  such  entities  as 
states,  counties,  cities,  utiUty  districts 
and  school  districts.  There  are  no 
figiures  available  on  what  portion  of  this 
number  has  populations  of  fewer  than 
50,000.  However,  this  number  includes 
38,978  counties,  cities  and  tovras,  and 
of  those,  37,566,  or  96  percent,  have 
populations  of  fewer  than  50,000.  The 
Census  Bureau  estimates  that  this  ratio 
is  approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  96  percent,  or  81,600,  are 
small  entities  that  would  be  affected  by 
our  rules, 

(4)  Confined  Settings:  According  to 
the  SBA's  regulations,  nursing  homes 
and  hospitals  must  have  annual  gross 
receipts  of  $5  million  or  less  in  order  to 
quahfy  as  a  small  business  concern.  13 
CFR  §  121.201.  There  are  approximately 
11,471  nursing  care  firms  in  the  nation, 
of  which  7,953  have  annual  gross 
receipts  of  $5  million  or  less.  There  are   • 
approximately  3,856  hospital  firms  in 
the  nation,  of  which  294  have  gross 
receipts  of  $5  million  or  less.  Thus,  the 
approximate  number  of  small  confined 
setting  entities  to  which  the 
Commission's  new  rules  will  apply  is 
8.247. 


(5)  Hotels  and  Motels:  According  to 
the  SB.^'s  regulations,  hotels  and  motels 
must  ha%e  annual  gross  receipts  of  $5 
million  or  less  in  order  to  qualify  as  a 
small  business  concern.  13  CFR 

§  121.201.  There  are  approximately 
34,671  hotel  and  motel  firms  in  the 
United  States.  Of  those,  approximately 
31,382  have  gross  receipts  of  $5  million 
or  less. 

(6)  Telephone  Manufacturers  and 
Importers:  According  to  the  SBA's 
regulations,  telephone  apparatus  firms 
must  have  1 ,000  or  fewer  employees  in 
order  to  qualify  as  a  small  business 
concern.  13  CFR  §  121.201.  There  are 
approximately  456  telephone  apparatus 
firms  in  the  nation.  Figures  are  not 
available  on  how  many  of  these  firms 
have  1,000  or  fewer  employees,  but  401 
of  the  firms  have  500  or  fewer 
employees.  It  is  probable  that  the  great 
buUc  of  the  456  firms  have  1,000  or 
fewer  employees,  and  would  be 
classified  as  small  entities.  In  addition 
to  telephone  apparatus  firms,  there  are 
approximately  12,654  wholesale 
electronic  parts  and  equipment  firms  in 
the  nation.  Many  of  these  firms  serve  as 
importers  of  telephones.  According  to 
the  SBA's  regulations,  wholesale 
electronic  parts  and  equipment  firms 
must  have  100  or  fewer  employees  in 
order  to  qualify  as  a  small  business 
entity.  13  CFR  §  121.201.  Of  the  12.654 
firms,  12.161  have  fewer  than  100 
employees,  and  would  be  classified  as 
small  entities. 

d.  Description  of  projected  reporting, 
recordkeeping  and  other  compliance 
requirements  of  the  rules,  (1)  Reporting 
and  Recordkeeping:  This  R&O  involves 
three  reporting  requirements.  First,  as  of 
April  1,  1997,  importers  and 
manufacturers  of  telephones  for  use  in 
the  United  States  must  stamp  their 
telephones  with  the  letters  "HAC."  The 
potential  respondents  to  this 
requirement  are  importers  and 
manufactures  of  telephones  for  use  in 
the  United  States.  Second,  until  the 
rules  for  all  workplace  telephones  go 
into  effect,  employers  are  required  to 
designate  certain  hearing  aid  compatible 
telephones  for  emergency  use.  The 
potential  respondents  to  this 
requirement  are  owners  of  workplaces 
with  fifteen  or  more  employees.  Third, 
a  Commission  rule  regarding  packaging 
is  amended  to  clarify  that  the  type  of 
hearing  aid  compatibility  referred  to  is 
electro-magnetic  coil  compatibiUty.  The 
potential  respondents  to  this 
requirement  are  importers  and 
manufacturers  of  telephones  for  use  in 
the  United  States. 
(2)  Other  Compliance  Requirements: 
(a)  The  rules  adopted  in  tnis  R&O 
require  that  as  of  certain  dates,  owners 


of  workplaces,  confined  settings  and 
hotels  and  motels  provide  telephones 
that  have  electro-magnetic  coil  hearing 
aid  compatibility  and  volume  control. 
These  requirements  will  affect  owners 
of  workplaces,  confined  settings,  and 
hotels  and  motels. 

(b)  The  rules  also  require  importers 
and  manufacturers  of  telephones  for  use 
in  the  United  States  to  provide 
telephones  with  volume  control, 
beginning  November  1, 1998.  These 
rules  would  aHect  small  as  well  as  large 
domestic  manufacturers  of  telephones. 

e.  Commission  efforts  to  leam  of,  and 
respond  to,  the  views  of  small  business. 
In  1992  the  Commission  adopted  rules 
requiring  hearing  aid  compatible 
telephones  in  workplaces,  confined 
settings  and  hotels  and  motels.  As  the 
time  to  implement  the  rules 
approached,  businesses,  including  small 
businesses,  stated  that  they  were  having 
difficulty  implementing  the  rules.  In 
response,  the  Commission  suspended 
the  rules  in  1993.  Subsequently,  the 
Commission  formed  the  nineteen- 
member  Hearing  Aid  CompatibiUty 
Negotiated  Rulemaking  Committee. 
Among  the  Committee's  membership 
were  representatives  of  small  business. 
Both  the  hotel  and  motel  representatives 
(American  Hotel  and  Motel  Association) 
and  the  confined  setting  representatives 
(American  Health  Care  Association) 
have  many  small  members.  In  addition, 
the  Tele-Communications  Association 
(now  known  as  The  Information 
Technology  and  Telecommunications 
Association,  or  ITTA),  a  broadly  based 
end-users  group,  was  a  member.  ITTA 
has  approximately  1 ,000  members, 
including  small  entities  as  members. 

f.  Commission  efforts  to  minimize 
burdens  on  small  business.  (1)  In 
applying  the  new  rules,  the  Commission 
has  sou^t  to  minimize  any 
disproportionate  burden  on  small 
entities.  The  workplace  requirements, 
for  example,  generally  exempt 
workplaces  of  fewer  Oian  fifteen 
employees.  The  Commission  provided 
this  exemption  because  small  employers 
have  smaller  budgets,  which  can  make 
installation  of  new  telephones 
disproportionately  more  burdensome  for 
those  employers.  This  is  the  same 
coverage  cutoff  standard  used  in  the 
ADA.  In  calculating  the  nimiber  of 
"employees"  for  purposes  of 
corapUance,  the  total  employment  force 
of  an  establishment,  not  the  number  of 
employees  an  employer  may  have  at  a 
particular  site,  is  the  determining  factor. 
This  distinction  emphasizes  that  it  is 
the  overall  size  of  the  entity,  not  the 
circximstance  of  the  deployment  of  its 
employees,  that  determines  the  impact 
of  the  Commission's  requirements. 
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(2)  The  Commission  also  took  into 
account  the  needs  of  small  entities  in 
setting  the  compliance  deadlines  for 
workplaces  The  Committee  determined 
that  the  average  useful  life  of  a 
workplace  telephone  is  seven  years. 
Almost  all  telephones  manufactured  or 
imported  for  use  in  the  United  States 
since  August  16.  1989  have  had  to  be 
hearing  aid  compatible.  Thus,  at  the 
present  time,  any  workplace  telephone 
is  most  likely  to  be  hearing  aid 
compatible  As  a  margin  of  flexibility, 
however,  the  Commission  set  the 
workplace  compliance  deadline  for 
November  1,  2005  for  telephones 
purchased  between  January  1,  1985 
through  December  31.  1989,  and 
November  1,  2000  for  all  other 
telephones  Even  after  those  dates,  small 
entities  are  allowed  to  exercise  the 
rebuttable  presumption,  so  that  they  do 
not  have  to  test  and  replace  their 
telephones.  Before  those  dates, 
workplaces  may  use  existing  stored 
telephone  inventories  as  replacements, 
subject  to  a  rebuttable  presumption. 
Thus,  the  stored  inventories  of  small 
entities  are  not  rendered  obsolete. 

(3)  The  requirements  for  confined 
settings  and  hotels  and  motels  also 
make  distinctions  in  the  size  of 
establishment.  Smaller  establishments 
are  given  more  time  to  comply. 
Confined  setting  estabhshments  with 
fewer  than  fifty  beds  are  given  an  extra 
year,  until  November  1,  1998,  to 
comply,  and  hotels  and  motels  with 
fewer  than  eighty  rooms  also  are  given 
an  extra  year,  until  November  1,  1999, 
to  comply. 

(4)  The  Commission  also  took  into 
account  the  needs  of  small  entities  in 
the  terms  of  the  volume  control 
manufacturing  requirement.  The 
Commission  had  proposed,  in  the 
NPRM,  a  one-year  deadline  for  this 
requirement,  but  after  receiving 
comment  from  organizations 
representing  large  and  small 
manufacturers,  the  Commission 
extended  the  period  to  two-years,  until 
November  1,  1998,  before  compliance 
with  the  volume  control  rule  is 
required  Similarly,  the  requirement  that 
manufacturers  affix  the  letters  "HAG"  to 
new  telephones  does  not  go  into  effect 
upon  the  effective  date  of  the  new  rules, 
but  SIX  months  later,  on  April  1,  1997. 
Current  small  manufacturer  telephone 
inventories  are  not  affected  by  this 
reouirement. 

(5)  Under  Section  610(e)  of  the  HAG 
Act,  the  Commission  must  consider  the 
costs,  as  well  as  the  benefits,  of  the 
proposed  rules  to  all  telephone  users, 
including  persons  vdth  and  without 
hearing  disabilities.  In  the  NPRM,  the 
Commission  solicited  comment  on  the 


UMI 


costs  to  estabhshments  of  providing 
volume  control  and  hearing  aid 
compatible  telephones.  After  reviewing 
the  comments,  the  Commission 
concluded  that  the  new  rules  will  not 
impose  significant  additional  costs  on 
telephone  users,  manufacturers  or 
establishments,  and  that  any  costs  are 
significantly  outweighed  by  the  benefits 
to  be  achieved. 

g.  Commission  efforts  to  maximize 
benefits.  Small  entities  will  be  among 
the  beneficiaries  of  the  Commission's 
new  rules.  Under  the  new  rules, 
telephones  in  workplaces,  confined 
settings  and  hotels  and  motels  wall  be 
more  accessible  to  persons  with  hearing 
disabilities.  These  changes  may  lead  to 
new  business  for  hotels  and  motels  and 
confined  settings,  and  workplaces  may 
be  able  to  hire  better  employees,  since 
the  pool  of  potential  employees  will  be 
widened  to  include  persons  with 
hearing  disabilities.  In  addition,  the 
level  of  public  safety  will  increase  in  all 
three  settings,  thereby  benefitting  both 
the  business  setting  and  the  public  at 
large.  Telephones  also  will  be  easier  to 
identify  by  installers,  many  of  whom 
will  be  small  entities,  as  hearing  aid 
compatible,  once  they  are  stamped 
"HAG."  Finally,  the  voliune  control 
requirement  probably  will  increase  the 
consumer  demand  for  volume  control 
telephones,  benefitting  large  and  small 
manufacturers  alike. 

h.  Significant  alternatives  minimizing 
impact  on  small  entities  that  were 
rejected.  (1)  The  Commission 
considered  not  including  within  the 
purview  of  "telephones  provided  for 
emergency  use"  telephones  in 
workplace  non-common  areas, 
telephones  in  confined  settings  and 
telephones  in  hotels  and  motels. 
However,  the  Commission  concluded 
that  given  the  nature  of  such  settings, 
and  the  needs  of  persons  in  such 
settings,  telephones  in  workplace 
noncommon  areas,  confined  settings 
and  hotels  and  motels  should  be 
considered  telephones  provided  for 
emergency  use.  The  Commission  noted 
that  persons  with  hearing  disabilities 
are  particularly  vulnerable  in  confined 
settings  and  hotels  and  motels  because 
the  persons  may  be  unfamiliar  with  the 
settings  and  isolated  in  the  event  of  an 
emergency. 

(2)  Similarly,  the  Commission 
considered  not  adding  a  requirement  for 
trolume  control,  but  concluded  that 
volume  control  should  be  required.  The 
HAG  Act  defines  telephone  hearing  aid 
compatibiUty  as  "an  internal  means  for 
effective  use  with  hearing  aids."  and  the 
legislative  history  cites  amplification,  or 
voliune  control,  as  one  such  type  of 
internal  means.  The  Commission  is 


obliged  under  the  HAC  Act  to  encourage 
the  use  of  currently  available  technology 
in  fulfilling  the  act's  mandates.  Through 
the  conclusions  of  its  advisory 
committee,  the  Hearing  Aid 
Compatibility  Negotiated  Rulemaking 
Committee,  the  Commission  determined 
that  volume  control  is  a  currently 
available  technology  that  would  help 
g:ive  many  persons  with  hearing 
disabilities  increased  access  to  the 
telephone  network. 

i.  Summary  of  paperwork, 
recordkeeping,  and  other  compliance 
requirements  for  wireline  telephones.  • 
(a)  Paperwork  requirements:  As  of  April 
1,  1997,  importers  and  manufacturers  of 
telephones  for  use  in  the  United  States 
must  stamp  their  telephones  with  the 
letters  "HAC."  Until  the  rules  for  all 
workplace  telephones  go  into  effect, 
employers  are  required  to  designate 
certain  hearing  aid  compatible 
telephones  for  emergency  use.  A 
Commission  rule  regarding  packaging  is 
amended  to  clarify  that  the  tvpe  of 
hearing  aid  compatibility  referred  to  is 
electro-magnetic  coil  compatibihty. 

(b)  Recordkeeping  requirements: 
NONE. 

(c)  Other  compUance  requirements: 
As  of  the  effective  date  of  this  order, 
telephones,  including  headsets,  made 
available  to  an  employee  with  a  hearing 
disability  for  use  uy  that  employee  in 
his  or  her  employment  duty  shall  be 
hearing  aid  compatible; 

As  of  the  effective  date  of  this  order, 
newly  purchased  or  replacement 
telephones  in  workplaces,  confined 
settings  and  hotels  and  motels  must  be 
hearing  aid  compatible.  In  workplaces, 
if  the  replacement  telephone  is  from 
inventor\'  existing  before  the  effective 
date  of  this  order,  any  person  may  make 
a  bona  fide  request  that  such  telephone- 
be  hearing  aid  compatible,  and.  after 
November  1,  1998,  have  volume  control. 

As  of  the  effective  date  of  this  order, 
if  a  hotel  or  motel  room  is  renovated  or 
newly  constructed,  or  the  telephone  in 
a  hotel  or  motel  room  is  replaced  or 
substantially,  internally  repaired,  the 
telephone  must  be  hearing  aid 
compatible. 

As  of  the  effective  date  of  this  order, 
and  until  the  applicable  workplace 
dates  of  January  1,  2000  or  2005, 
workplaces  of  fifteen  or  more  employees 
must  provide  and  designate  telephones 
for  emergency  use  by  employees  with 
hearing  disabilities  by  providing  a 
hearing  aid  compatible  telephone 
within  a  reasonable  and  accessible 
distance  for  an  individual  searching  for 
a  telephone  from  any  point  in  the 
workplace,  or  by  providing  hearing  aid 
compatible  wireless  telephones. 
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As  of  April  1,  1997,  the  telephones  in 
at  least  twenty  percent  of  hotel  and 
motel  guest  rooms  must  be  hearing  aid 
compatible 

As  of  November  1,  1997  telephones 
(except  telephones  purchased  and 
maintained  bv  a  resident  for  use  in  that 
resident's  room,  and  except  where  a 
confined  establishment  has  an  alternate 
means  of  signalling  life-threatening  or 
emergency  situations  that  is  available, 
working  and  monitored)  in  confined 
settings  with  fifty  or  more  beds  must  be 
hearing  aid  compatible: 

As  of  November  1,  1998.  telephones 
(except  telephones  purchased  and 
maintained  by  a  resident  for  use  in  that 
resident's  room,  and  except  where  a 
confined  establishment  has  an  alternate 
means  of  signalling  life-threatening  or 
emergency  situations  that  is  available, 
working  and  monitored)  in  confined 
settings  with  fewer  than  fifty  beds  must 
be  heanng  aid  compatible. 

As  of  November  1.  1998,  the 
telephones  in  hotels  and  motels  with 
eighty  or  more  guest  rooms  must  be 
hearing  aid  compatible, 

As  of  November  1.  1998  telephones 
for  use  in  the  United  States  provided  by 
importers  and  manufacturers  must  have 
volume  control,  and  newly  purchased 
and  replacement  telephones  in 
workplaces,  confined  settings  and  hotels 
and  motels  must  have  volume  control. 
In  addition,  m  hotels  and  motels,  where 
a  hotel  or  motel  room  is  renovated  or 
newly  constructed,  or  the  telephone  is 
replaced  or  substantially,  internally 
repaired,  the  telephone  in  that  room 
must  have  volume  control. 

As  of  November  1.  1999,  the 
telephones  in  hotels  and  motels  with 
fewer  than  eighty  guest  rooms  must  be 
heanng  aid  compatible. 

As  of  November  1 .  1999,  where  a 
hotel  or  motel  uses  telephones 
purchased  during  the  period  January  1, 
1985  through  December  31,  1989,  the 
telephones  in  at  least  twenty-five 
percent  of  hotel  and  motel  guest  rooms 
must  be  hearing  aid  compatible. 

As  of  lanuan,  1 .  2000,  non-common 
area  telephones  iexcept  headsets,  and 
except  for  telephones  purchased 
between  January  1,  1985  and  December 
31,  1989.  and  except  for  telephones 
made  available  to  an  employee  with  a 
hearing  disability  under  Section 
68.112(b)(3)(A))  in  workplace 
establishments  of  fifteen  or  more 
employees  must  be  hearing  aid 
compatible  There  shall  be  a  rebuttable 
presumption  that,  as  of  January  1,  2000, 
all  such  telephones  located  in  the 
workplace  are  hearing  aid  compatible. 

As  of  January  1.  2001,  where  a  hotel 
or  motel  uses  telephones  purchased 
during  the  period  January  1, 1985 


through  December  31.  1989.  the 
telephones  m  one  hundred  percent  of 
hotel  and  motel  guest  rooms  must  be 
hearing  aid  compatible,  if  the  hotel  or 
motel  has  eightv  or  more  guest  rooms. 

As  of  January  1 ,  2004,  where  a  hotel 
or  motel  uses  telephones  purchased 
dunng  the  period  January  1, 1985 
through  December  31, 1989,  the 
telephones  in  one  hundred  percent  of 
hotel  and  motel  guest  rooms  must  be 
hearing  aid  compatible,  if  the  hotel  or 
motel  has  fewer  than  eighty  guest 
rooms 

As  of  January  1,  2005,  non-common 
area  telephones  (except  headsets,  and 
except  for  telephones  made  available  to 
an  employee  with  a  hearing  disabiUty 
under  .Section  BS.l  1 2(b)(3)(A)) 
purchased  between  January  1, 1985  and 
January  1 ,  1989  in  workplace 
establishments  of  fifteen  or  more 
employees  must  be  hearing  aid 
compatible.  There  shall  be  a  rebuttable 
presumption  that,  as  of  January  1,  2005, 
all  such  telephones  located  in  the 
workplace  are  hearing  aid  compatible. 

j.  Report  to  Congress.  The  Secretary 
shall  send  a  copy  of  this  Final 
Regulatory  Flexibility  Analysis  along 
with  this  R&O  in  a  report  to  Congress 
pursuant  to  Section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  codified  at  5 
D.S.C.  Section  801(a)(1)(A).  A  copy  of 
this  RF,^  will  also  be  published  in  the 
Federal  Register 

Ordering  Clauses 

1.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  1,  4,  201-205,  218. 
220  and  610  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  §§  151, 
154,  201-205,  218,  220.  and  610,  and  5 
U.S.C.  §§  552  and  553,  this  Report  and 
Order  is  adopted,  and  Parts  64  and  68 
of  the  Commission's  Rules  are  amended 
as  set  forth  below. 

2.  It  is  further  ordered  that  the  rule 
amendments  set  forth  below  shall  be 
effective  October  23.  1996. 

3.  It  is  further  ordered  that  the 
Emergency  Request  to  Reinstate 
Enforcement  of  the  Hearing  Aid 
Compatibihty  Rules,  dated  May  12, 
1993,  by  Alexander  Graham  Bell 
Association  for  the  Deaf,  et  al,  is 
dismissed. 

4.  It  is  further  ordered  that,  pursuant 
to  Section  5(c)(1)  of  the 
Commimications  Act  of  1934,  as 
amended.  47  U.S.C.  §  155(c)(1), 
authority  is  delegated  to  the  Chief, 
Common  Carrier  Bureau,  to  make  minor 
changes,  pursuant  to  the  Administrative 
Procedure  Act  procedures,  in  the 
technical  standards  specified  in 
Sections  68.316  and  68.317  of  the  rules. 


in  order  to  incorporate  minor  changes 
made  in  the  relevant  industry  standards. 

List  of  Subiects 

47  CFR  Part  64 

Communications  common  carriers, 
Federal  Communications  Commission. 
Hearing  aid  compatibihty,  Individuals 
with  disabihties.  Telephone. 

47  CFR  Part  68 

Administrative  practice  and 
procedure,  Communications  common 
carriers.  Communications  equipment. 
Federal  Communications  Commission. 
Hearing  aid  compatibihty.  Incorporation 
by  reference,  Reporting  and 
recordkeeping  requirements,  Telephone, 
Volume  control. 

Federal  Conununications  Commission 

Shirley  Si^gs, 

Chief.  Publications  Branch. 

Kuie  (Vhanges 

Parts  64  and  68  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  autnonty  cilauon  lor  Part  b4 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stet.  1066,  as 
amended;  47  U.S.C  154,  imless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  226, 
228,  48  Stat.  1070.  as  amended,  1077;  47 
U.S.C.  8§  201,  218.  226,  228,  610  unless 
otherwise  noted. 

2.  Section  64.607  is  revised  to  read  as 
follows: 

§  64  607     Provision  of  heanng  aid 
compatlt)ie  telephones  by  excnange 
carriers 

In  the  absence  of  alternative  suppliers 
in  an  exchange  area,  an  exchange  carrier 
must  provide  a  hearing  aid  compatible 
telephone,  as  defined  in  §68.316  of  this 
chapter,  and  provide  related  installation 
and  maintenance  services  for  such 
telephones  on  a  detariffed  basis  to  any 
customer  with  a  hearing  disabiUty  who 
requests  such  equipment  or  services. 


PART  68~-CONNECTiON  OF 
TERMINAL  EQUIPMENT  "i-C  "! 
TELEPHONE  NETWORK 


HE 


1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  1, 4,  5,  201-5.  208,  215, 
218,  226.  227,  303,  313,  314,  403,  404,  410, 
602  of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151, 154, 155,  201-5. 
208,  215,  218,  226.  227.  303.  313,  314,  403, 
404,410.602,610, 

2.  Section  68.3  is  amended  by  adding 
the  following  definition  in  alphabetical 
order  to  read  as  follows: 


42186    Federal  Register  /  Vol.  61.  No.  158  /  Wednesday,  August  14.  1996  /  Rules  and  Regulations 


ISS 


§S8.3    Definitions. 

»         •  «         «         » 

Hearing  aid  compatible:  Except  as 
used  at  §§  68.4(a)(3)  and  68.414,  the 
terms  hearing  aid  compatible  or  hearing 
aid  compatibility  are  used  as  defined  in 
§  68  316.  unless  it  is  specifically  stated 
that  hearing  aid  compatibility  volume 
control,  as  defined  in  §  68.317,  is 
intended  or  is  included  in  the 
definition. 
•        •        ♦        •        * 

3.  Section  68.4  is  amended  by  revising 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 

follows 

§  68.4    Hearing  aid  compatit>te  telephones. 

(a)(1)  Except  for  telephones  used  with 
public  mobile  services,  telephones  used 
with  private  radio  services,  and  cordless 
and  secure  telephones,  every  telephone 
manufactured  in  the  United  States 
(other  than  for  export)  or  imported  for 
use  in  the  United  States  after  August  16, 
1989,  must  be  hearing  aid  compatible, 
as  defined  in  §68.316.  Every  cordless 
telephone  manufactured  in  the  United 
States  (other  than  for  export)  or 
imported  into  the  United  States  after 
August  16,  1991.  must  be  hearing  aid 
compatible,  as  defined  in  §68.316. 

(2)  Unless  otherwise  stated  and  except 
for  telephones  used  with  public  mobile 
services,  telephones  used  with  private 
radio  services  and  secure  telephones, 
everv  telephone  hsted  in  §68.112  must 
hv  hearing  aid  compatible,  as  defined  in 
§68.316. 
«         »         »         *         * 

4.  A  new  Section  68.6  is  added  to  read 
as  follows: 

§  68.8    Telephones  with  volume  control. 

.•\s  of  .N'ovember  1.  1998.  all 
telephones,  including  cordless 
telephones,  as  defined  in  §15.3(j)  of  this 
cnapter,  manufactured  in  the  United 
States  (other  than  for  export)  or 
imported  for  use  in  the  United  States, 
must  have  volume  control  in  accordance 
with  §68.317.  Seciu-e  telephones,  as 
defined  by  §  68.3,  are  exempt  from  this 
section,  as  are  telephones  used  with 
public  mobile  services  or  private  radio 
ser\'ices. 

5.  Section  68.112  is  amended  by 
revising  paragraphs  (b)(1),  (b)(3).  (b)(4), 
fb)(5)  and  (c),  and  adding  paragraph 
(b)(6),  as  follows: 

§  68. 1 1 2    Hearing  aid  compatibility. 

*         •         «         «         » 

(b)*»» 

(1)  Telephones,  except  headsets,  in 
places  where  a  person  with  a  hearing 
disability  might  be  isolated  in  an 
emergency,  including,  but  not  limited 
to,  elevators,  highways,  and  tiumels  for 


automobile,  railway  or  subway,  and 
workplace  common  areas. 

Note  to  paragraph  (b)(1):  Examples  of 
workplace  common  areas  include 
libraries,  reception  areas  and  similar 
locations  where  employees  are 
reasonably  expected  to  congregate. 
•        •        *        •        • 

(3)  Telephones,  except  headsets,  in 
workplace  non-common  areas.  Mote; 
Examples  of  workplace  non-common 
areas  include  private  enclosed  offices, 
open  area  individual  work  stations  and 
mail  rooms.  Such  non-common  area 
telephones  are  required  to  be  hearing 
aid  compatible,  as  defined  in  §  68.316. 
by  January  1,  2000,  except  for  those 
telephones  located  in  establishments 
with  fewer  than  fifteen  employees;  and 
those  telephones  purchased  between 
January  1, 1985  through  December  31, 
1989,  which  are  not  required  to  be 
hearing  aid  compatible,  as  defined  in 
§68.316,  until  January  1,  2005. 

(i)  Telephones,  including  headsets, 
made  available  to  an  employee  with  a 
hearing  disabiUty  for  use  by  that 
employee  in  his  or  her  employment 
duty,  shall,  however,  be  hearing  aid 
compatible,  as  defined  in  §  68.316. 

(ii)  As  of  January  1,  2000  or  January 
1,  2005,  whichever  date  is  applicable, 
there  shall  be  a  rebuttable  presumption 
that  all  telephones  located  in  the 
workplace  are  hearing  aid  compatible, 
as  defined  in  §68.316.  Any  person  who 
identifies  a  telephone  as  non-hearing 
aid-compatible,  as  defined  in  §68.316, 
may  rebut  this  presumption.  Such 
telephone  must  be  replaced  within 
fifteen  working  days  with  a  hearing  aid 
compatible  telephone,  as  defined  in 
§  68.316,  including,  as  of  November  1, 
1998,  with  volume  control,  as  defined  in 
§68.317. 

(iii)  Telephones,  not  including 
headsets,  except  those  headsets 
furnished  imder  paragraph  (b)(3)(i)  of 
this  section,  that  are  purchased,  or 
replaced  with  newly  acquired 
telephones,  must  be: 

(A)  Hearing  aid  compatible,  as 
defined  in  §68.316,  after  October  23, 
1996; and 

(B)  Including,  as  of  November  1, 1998, 
with  volume  control,  as  defined  in 
§68.317. 

(iv)  When  a  telephone  imder 
paragraph  (b)(3)(iii)  of  this  section  is 
replaced  with  a  telephone  from 
inventory  existing  before  October  23, 
1996,  any  person  may  make  a  bona  fide 
request  that  such  telephone  be  hearing 
aid  compatible,  as  defined  in  §  68.316. 
If  the  replacement  occurs  as  of 
November  1, 1998,  the  telephone  must 
have  volume  control,  as  defined  in 
§  68.317.  The  telephone  shall  be 
provided  within  fifteen  working  days. 


(v)  During  the  period  from  October  23, 
1996.  until  the  applicable  date  of 
Ianuar\'  1.  2000  or  January  1.  2005, 
workplaces  of  fifteen  or  more  employees 
also  must  provide  and  designate 
telephones  for  emergency  use  by 
employees  with  hearing  disabilities 
through  one  or  more  of  the  following 
means: 

(A)  By  having  at  least  one  coin- 
operated  telephone,  one  common  area 
telephone  or  one  other  designated 
hearing  aid  compatible  telephone 
within  a  reasonable  and  accessible 
distance  for  an  individual  searching  for 
a  telephone  from  any  point  in  the 
workplace:  or 

(B;  By  providing  wdreless  telephones 
that  meet  the  definition  for  hearing  aid 
compatible  for  wireline  telephones,  as 
defined  in  §  68.316,  for  use  by 
employees  in  their  employment  duty 
outside  common  areas  and  outside  the 
offices  of  employees  v«th  hearing 
disabilities. 

(4)  All  credit  card  operated 
telephones,  whether  located  on  public 
property  or  in  a  semipublic  location 
(e.g.  drugstore,  gas  station,  private  club), 
unless  a  hearing  aid  compatible  (as 
defined  in  §68.316)  coin-operated 
telephone  providing  similar  services  is 
nearby  and  readily  available.  However, 
regardless  of  coin-operated  telephone 
availability,  ail  credit  card  operated 
telephones  must  be  made  hearing  aid- 
compatible,  as  defined  in  §68.316, 
when  replaced,  or  by  May  1,  1991, 
which  ever  comes  sooner. 

(5)  Telephones  needed  to  signal  hfe 
threatening  or  emergency  situations  in 
confined  settings,  including  but  not 
limited  to.  rooms  in  hospitals, 
residential  health  care  facilities  for 
senior  citizens,  and  convalescent 
homes: 

(i)  A  telephone  that  is  hearing  aid 
compatible,  as  defined  in  §68.316,  is 
not  required  until: 

(A)  November  1,  1997,  for 
establishments  with  fifty  or  more  beds, 
unless  replaced  before  that  time;  and 

(B)  November  1.  1998.  for  all  other 
estabhshments  with  fewer  than  fifty 
beds,  unless  replaced  before  that  time. 

(ii)  Telephones  that  are  purchased,  or 
replaced  with  newly  acquired 
telephones,  must  be: 

(A)  Hearing  aid  compatible,  as 
defined  in  §  68.116,  after  October  23, 
1996; 

(B)  Including,  as  of  November  1, 1998, 
with  volume  control,  as  defined  in 
§68.317, 

(iii)  Unless  a  telephone  in  a  confined 
setting  is  replaced  pursuant  to 
paragraph  (b)(5)(ii)  of  this  section,  a 
hearing  aid  compatible  telephone  shall 
not  be  required  if: 
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(A)  A  telephone  is  both  purchased 
and  maintained  by  a  resident  for  use  in 
that  i^sident's  room  in  the 
establishment:  or 

(B)  The  confined  setting  has  an 
alternative  means  of  signalling  life- 
threatening  or  emergency  situations  that 
is  available,  workinc  and  monitored. 

(6)  Telephones  in  notel  and  motel 
guest  rooms,  and  in  any  other 
establishment  open  to  the  general  public 
for  the  purpose  of  overnight 
accommodation  for  a  fee.  Such 
telephones  are  required  to  be  hearing 
aid  compatible,  as  defined  in  §68.316, 
except  that,  for  establishments  with 
eighty  or  more  guest  rooms,  the 
telephones  are  not  required  to  be 
hearing  aid  compatible,  as  defined  in 
§68.316,  until  November  1,  1998;  and 
for  establishments  with  fewer  than 
eighty  guest  rooms,  the  telephones  are 
not  required  to  be  hearing  aid 
compatible,  as  defined  in  §  68.316,  until 
November  1,  1999. 

(i)  Anytime  after  October  23,  1996,  if 
a  hotel  or  motel  room  is  renovated  or 
newly  constructed,  or  the  telephone  in 
a  hotel  or  motel  room  is  replaced  or 
substantially,  internally  repaired,  the 
telephone  in  that  room  must  be: 

(A)  Hearing  aid  compatible,  as 
defined  in  §  68.316.  after  October  23, 
1996; 

(B)  Including,  as  of  November  1, 1998, 
wdth  volume  control,  as  defined  in 
§68.317. 

(ii)  The  telephones  in  at  least  twenty 
percent  of  the  guest  rooms  in  a  hotel  or 
motel  must  be  hearing  aid  compatible, 
as  defined  in  §68.316,  as  of  April  1, 
1997. 

(iii)  Notwithstanding  the 
requirements  of  paragraph  (b)(6)  of  this 
section,  hotels  and  motels  which  use 
telephones  purchased  during  the  period 
January  1, 1985  through  December  31, 
1989  may  provide  telephones  that  are 
hearing  aid  compatible,  as  defined  in 
§  68.316,  in  guest  rooms  according  to 
the  following  schedule: 

(A)  The  telephones  in  at  least  twenty 
percent  of  the  guest  rooms  in  -a  hotel  or 
motel  must  be  hearing  aid  compatible, 
as  defined  in  §  68.316,  as  of  April  1, 
1997; 

(B)  The  telephones  in  at  least  twenty- 
five  percent  of  the  guest  rooms  in  a 
hotel  or  motel  must  be  hearing  aid 
compatible,  as  defined  in  §68.316,  by 
November  1,  1999;  and 

(C)  The  telephones  in  one-himdred 
percent  of  the  guest  rooms  in  a  hotel  or 
motel  must  be  hearing  aid  compatible, 
as  defined  in  §68.316,  by  January  1, 
2001  for  establishments  with  eighty  or 
more  guest  rooms,  and  by  January  1, 
2004  for  estabUshments  with  fewer  than 
eighty  guest  rooms. 


(c)  Telephones  frequently  needed  by 
the  hearing  impaired.  Closed  circuit 
telephones,  i.e.,  telephones  which 
cannot  directly  access  the  pubfic 
switched  network,  such  as  telephones 
located  in  lobbies  of  hotels  or  apartment 
buildings;  telephones  in  stores  which 
are  used  by  patrons  to  order 
merchandise;  telephones  in  public 
transportation  terminals  which  are  used 
to  call  taxis  or  to  reserve  rental 
automobiles,  need  not  be  hearing  aid 
compatible,  as  defined  in  §  68.316,  imtil 
replaced. 

6.  Section  68.224  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  68.224    Notice  of  non-heanng  aid 

compatibility. 

***** 

(a)  Contain  in  a  conspicuous  location 
on  the  surface  of  its  packaging  a 
statement  that  the  telephone  is  not 
hearing  aid  compatible,  as  is  defined  in 
§§  68.4(a)(3)  and  68.316.  or  if  offered  for 
sale  vnthout  a  surrounding  package, 
shall  be  £iffixed  with  a  written  statement 
that  the  telephone  is  not  hearing  aid- 
compatible,  as  defined  in  §§  68.4(a)(3) 
and  68.316;  and 
***** 

7.  Section  68.300  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§68  300    Labelling  requirements 

*         *         *         •         • 

(c)  As  of  April  1, 1997,  all  registered 
telephones,  including  cordless 
telephones,  as  defined  in  §  15.3(j)  of  this 
chapter,  manufactured  in  the  United 
States  (other  than  for  export)  or 
imported  for  use  in  the  United  States, 
that  are  hearing  aid  compatible,  as 
defined  in  §  68.316.  shall  have  the 
letters  "HAC"  permanently  affixed 
thereto.  "Permanently  affixed"  shall  be 
defined  as  in  §  68.300(b)(5).  Telephones 
used  with  pubUc  mobile  services  or 
private  radio  services,  and  secure 
telephones,  as  defined  by  §  68.3,  are 
exempt  from  this  requirement. 

8.  Section  68.316  is  amended  by 
revising  the  section  heading  and  the 
introductory  paragraph  to  read  as 
follows: 

§  68.316    Hearing  aid  compatiblHfy 
magnetic  field  intensity  requirements 
technical  standards. 

A  telephone  handset  is  hearing  aid 
compatible  for  the  purposes  of  this 
section  if  it  complies  with  the  following 
standard,  pubUshed  by  the 
Telecommunications  Industry 
Association,  copyright  1983,  and 
reproduced  by  permission  of  the 


Telecommunications  Industry 
Association: 

9.  A  new  Section  68.317  is  added  to 

read  as  follows: 

§  68  2  • "     '^ea'-ng  aic  co^iDstiblllty  volume 

control  ;ec^r>ica:  stanaa^as 

(aj  An  anaiog  leiepnone  complies 
with  the  Commission's  voliune  control 
requirements  if  the  telephone  is 
equipped  with  a  receive  volume  control 
that  provides,  through  the  receiver  in 
the  handset  or  headset  of  the  telephone, 
12  dB  of  gain  minimimi  and  up  to  18  dB 
of  gain  maximum,  when  measured  in 
terms  of  Receive  Objective  Loudness 
Rating  (ROLR),  as  defined  in  paragraph 
4.1.2  of  ANSI/EIA-470-A-1987 
(Telephone  Instruments  With  Loop 
Signaling) .  The  12  dB  of  gain  minimum 
must  be  achieved  vdthout  significant 
clipping  of  the  test  signal.  The 
telephone  also  shall  comply  with  the 
upper  and  lower  Umits  for  ROLR  given 
in  Table  4.4  of  ANSI/EL\-470-A-1987 
when  the  receive  voliune  control  is  set 
to  its  normal  unampUfied  level. 

Note  to  paragraph  (a):  Paragraph  4.1.2  of 
ANSI/EIA-470-A-1987  identifies  several 
characteristics  related  to  the  receive  response 
of  a  telephone.  It  is  only  the  normal 
unampliBed  ROLR  level  and  the  change  in 
ROLR  as  a  function  of  the  volume  control 
setting  that  are  relevant  to  the  specification 
of  volume  control  as  required  by  this  section. 

(b)  The  ROLR  of  an  analog  telephone 
shall  be  determined  over  the  frequency 
range  from  300  to  3300  HZ  for  short, 
average,  and  long  loop  conditions 
represented  by  0,  2.7,  and  4.6  km  of  26 
AWG  nonloaded  cable,  respectively. 
The  specified  length  of  cable  will  be 
simulated  by  a  complex  impedance. 
(See  Figure  A.)  The  input  level  to  the 
cable  simulator  shall  be  - 10  dB  with 
respect  to  1  V  open  circuit  from  a  900 
ohm  source. 

(c)  A  digital  telephone  complies  with 
the  Commission's  volume  control 
requirements  if  the  telephone  is 
equipped  with  a  receive  volume  control 
that  provides,  through  the  receiver  of 
the  handset  or  headset  of  the  telephone. 
12  dB  of  gain  minimum  and  up  to  18  dB 
of  gain  maximum,  when  measured  in 
terms  of  Receive  Objective  Loudness 
Rating  (ROLR),  as  defined  in  paragraph 
4.3.2  of  ANSI/EL\/TL\-579-1991 
(Acoustic-To-Digital  and  Digital-To- 
Acoustic  Transmission  Requirements 
for  ISDN  Terminals).  The  12  dB  of  gain 
minimum  must  be  achieved  without 
significant  clipping  of  the  test  signal. 
The  telephone  also  shall  comply  with 
the  limits  on  the  range  for  ROLR  given 
in  paragraph  4.3.2.2  of  ANSI/EIA/HA- 
579-1991  when  the  receive  volume 
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47  CFR  Part  73 

[MM  Docket  No  95-^2,  RM-.8630  and  RM- 
8743J 

Radio  Broadcasting  Services; 
Monticello,  Perry,  Quincy.  and 
Springfield,  FL 

agency;  1  ederal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  268C1  for  Channel  268C2  at 
Quincy,  Florida,  and  modifies  the 
hcense  for  Station  WXSR{FM)  to  specify 
operation  on  Channel  268C1 ,  in 
response  to  a  coimterproposal  filed  by 
Great  South  Broadcasting,  Inc  Se^  60 
FR  32934,  June  26.  1995.  The 
coordinates  for  Chaimel  268C1  at 
Quincy  are  30-10-22  and  84-26-52.  To 
accommodate  the  upgrade  at  Quincy, 
'.',  p  ire  substituting  Channel  289C3  for 


Channel  270C3  at  Monticello,  Florida,  at 
coordinates  30-25-05  and  83-50-18, 
substituting  Channel  221 A  for  Channel 
288A  at  Perry,  Florida,  at  coordinates 
30-06-27  and  83-34-00,  and 
substituting  Channel  266A  for  Channel 
267A  at  Springfield,  Florida,  at 
coordinates  30-12-12  and  85-36-57. 
With  this  action  this  proceeding  is 
terminated. 

EFFECTIVE  DATE'  Se^'e'rhe"  1*^   1996. 
FOR  FURTHER  lNFORMA"^lON  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 

Bureau.  ^202^  41 8-21 RO 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Repor 
and  Order,  MM  Docket  No.  95-82, 
adopted  Jvdy  26, 1996,  and  released 
August  2,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 


Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037  f2n2l  fit^T-^Rnn 

List  of  sublet  1  J.  m  47  <,  }■  k  ra,1  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

fnllnws 

PART  73^AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082:  4?  use  154.  as  amended. 

573.202     ^Arnenoed] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  268C2  and  adding 
Channel  268C1  at  Quincy,  by  removing 
Channel  270C3  and  adding  Channel 
289C3  at  Monticello,  by  removing 
Channel  288A  and  adding  Channel 
221A  at  Perry  and  by  removing  Channel 
267A  and  adding  Channel  266A  at 
Springfield. 
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Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
FR  Doc  q^  J0081  Filed  8-13-96;  8:45  am] 

aiLLINQ  COO€  8712-01-F 


47  CFR  Part  73 

[MM  Docket  90-189;  RM-6904  RM-7114, 
RM-7188,  RM-7415,  RM-7298J 

Radio  Broadcasting  Services; 
Farmington,  Grass  Valley.  Jackson, 
Linden,  Placerville,  and  Fair  Oaks,  CA, 
Carson  City  and  Sun  Valley,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  234C  from  Carson  City, 
Nevada,  to  Fair  Oaks,  California,  as 
Channel  234B1.  In  doing  so,  it  also 
rr.odifies  the  license  of  Station  KIZS, 
Channel  234C,  Carson  City,  to  specify 
operation  on  Channel  234B1  at  Fair 
Oaks  This  action  also  makes  possible 
the  allotment  of  Channel  233C2  to  Sim 
Valley.  Nevada.  The  reference 
coordinates  for  Channel  234B1  at  Fair 
Oaks,  California,  are  38-40-22  and  121- 
lv>-47  The  reference  coordinates  for 
Channel  23,3C2  at  Sun  Valley,  Nevada, 
jre  ,19-40-3  and  119-30-21. 
EFFECTIVE  DATE:  .August  29, 1996. 
"^OR  FURTHER  INFORflA.^ON  CONTACT: 
Robert  Havne  Mass  Media  Bureau, 
2021 418-217- 

SUPPLEMENTARY  INFORMATION:  This  is  a 
-^vnopsis  of  the  Com.Tiission's  Second 
He  port  and  Order  in  MM  Docket  No.90- 
189,  adopted  July  5, 1996.  and  released 
July  12.  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1919  M  Street, 
N\V.,  Room  246.  or  2100  M  Street.  N\N., 
VVashmgton,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows 

PART  73— {AMENDED] 

1   The  authontv  citation  for  part  73 
continues  to  read  as  follows: 

Authority;  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 


§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Nevada,  is  amended 
by  removing  Carson  City,  Channel  234C 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Sun  Valley,  Channel  233C2 

4.  Section  73.202(b),  the  FM  Table  of 
Allotments  under  California,  is 
amended  by  adding  Fair  Oaks,  Channel 
234B1. 

Federal  Communications  Commission. 

John  A  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-20646  Filed  8-13-96;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  506,  547  and  552 
[APD  280ai2A,  CHQE  72] 
RIN  309&-AF97 

General  Services  Administration 
Acquisition  Regulation; 
Implementation  of  FAC  90-39  and 
Miscellaneous  Changes 

AGENCY:  Office  of  Acquisition  Policy, 
OS  A. 

ACTION:  Correction  to  final  regulation. 

SUMMARY:  This  docimient  corrects  the 
effective  date  of  final  regulation  (APD 
2800.12A,  CHGE  72),  which  was 
published  Friday,  July  26, 1996  (61  FR 
39088).  The  regulation  related  to  the 
approval  levels  for  the  justification  of 
other  than  full  and  open  competition  in 
part  506  and  made  editorial  changes  ih 
parts  547  and  552. 
EFFECTIVE  DATE:  August  19. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ed  McAndrew,  Office  of  GSA 
Acquisition  Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  published,  the  effective  date  of  the 
regulation  is  incorrect. 

Accordingly,  the  publication  on  July 
26. 1996,  of  the  final  regulation  (APD 
2800. 12A  CHGE  72),  which  was  the 
subject  of  FT?  Doc.  96-18987,  is 
corrected  as  follows:  On  page  39088, 
second  colimui,  the  effective  date  is 
corrected  to  read  "EFFECTIVE  DATE: 
August  19, 1996." 

Dated:  August  8, 1996. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  96-20670  Filed  8-13-96;  8:45  am] 

BILUNO  CODE  t820-S1-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1002 
[STB  Ex  Parte  No.  542] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services— 
1996  Update 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rules. 

SUMMARY:  In  compliance  with  its  fee 

update  regulations,  the  Surface 
Transportation  Board  (BoardJ  adopts  its 
1996  User  Fee  Update  and  revises  its  fee 
schedule  at  this  time  to  recover  the  costs 
associated  with  providing  services  to 
the  public. 

EFFECTIVE  DATE:  September  16.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  .M.  King.  (202)  927-5249  or 
David  T,  Groves,  (202)  927-6395.  [TDD     • 
for  the  hearing  impaired:  (202)  927- 
5721] 

SUPPLEMENTARY  INFORMATION:  The 
Board's  regulations  in  49  CFR  1002.3 
require  the  Board  to  update  its  user  fee 
schedule  annually.  By  notice  of 
proposed  rulemaking  published  on 
April  5,  1996.  at  61  FR  15208,  the  Board 
requested  comments  on  its  1996 
proposed  fee  schedule.  Upon  reviewing 
the  comments,  the  Board  is  adopting  the 
proposed  fee  schedule  with  the 
following  modifications:  (1)  Fee  Item 
(27) — Trails  use  requests  is  estabUshed 
at  $150;  (2)  Fee  Item  (47)— National 
Railroad  Passenger  Corporation 
conveyance  proceeding  is  established  at 
$150;  (3)  Fee  Item  (48)— National 
Railroad  Passenger  Corporation 
compensation  proceeding  is  established 
at  $150;  (4)  Fee  Item  (56)(i)— Formal 
complaints  filed  under  the  coal  rate 
guidelines  is  tentatively  set  at  $23,300, 
Fee  Item  (56)(ii)— All  other  formal 
complaints  is  tentatively  set  at  $2,300; ' 
(5)  Fee  Item  (58)(i)— A  petition  for 
declaratory  order  involving  an  existing 
rate  or  practice  remains  at  Si, 000,  and 
Fee  Item  (58)(ii)— All  other  petitions  for 
declaratory  order  remains  at  $1,400;  (6) 
Fee  Item  (61) — Appeals  to  Board 
decisions  and  petitions  to  revoke  an 
exemption  is  established  at  $150;  and 
(7)  Fee  Item  (62) — .Motor  carrier 
undercharge  proceeding  is  established 
at  $150.  In  addition,  Fee  Item  (12)— Petition 


'  Fee  item.s  56(i)  and  56(ii)  are  currently  the 
subject  of  legislative  debate.  Therefore,  these  items 
are  being  set  tentatively,  but  will  not  take  effect  at 
this  time.  The  Board  will  issue  a  further  decision 
addressing  these  items  after  the  legislative  debate  is 
concluded.  In  the  meantime,  they  will  remain  at 
Jl  .000  each  in  the  Board's  fee  schedule 


UMI 
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for  exemption  involving  construction  of 
a  rail  line  is  modified  so  that  the 
$41 ,700  fee  also  applies  to  construction 
applications. 

We  note  that  in  Class  Exemption  For 
Acquisition  or  Operation  of  Rail  Unes 
By  Class  M  Rail  Carriers  Under  49 
U.S.C.  10902.  STB  Ex  Parte  No.  529, 
published  in  the  Federal  Register  on 
June  24,  1996  at  61  FR  32355,  the  Board 
adopted  Fee  Item  36,  Notice  of 
e3cemption  under  49  CFR  1150.41- 
1150.45,  with  a  fee  of  $950.  To  be 
consistent  with  the  revisions  that  are 
being  made  to  the  fee  schedule  in  this 
proceeding,  that  fee  item  will  be 
renumbered  as  Fee  Item  14(ii)  and  the 
fee  item  (proposed  Fee  Item  14(ii)l  for 
petition  for  exemption  imder  49  U.S.C. 
10502  relating  to  an  exemption  from  the 
provisions  of  49  U.S.C.  10902  will  be 
renumbered  as  Fee  Item  14(iii). 

The  Board  also  adopts  the'proposed 
modifications  to  update  these 
regulations  to  reflect  the  recent 
enactment  of  the  ICC  Termination  Act  of 
1995,  Pub.  L.  No.  104-88,  109  Stat.  803. 

The  Board  certifies  that  the  fee 
changes  adopted  here  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  modifications  made  in  these 
rules  and  the  Board's  regulations  in  49 
CFR  1002.2(e)  provide  for  waiver  of 
filing  fees  for  those  entities  which  can 
make  the  required  showing  of  financial 
hardship. 

Additional  information  is  contained 
in  the  Board's  decision.  To  obtain  a 
copy  of  the  full  decision,  vmte,  call,  or 
pick  up  in  person  from  DC  News  &  Data, 
Inc.,  Room  2229, 1201  Constitution  Ave. 
NW.,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.] 

List  of  Subjects  in  49  CtK  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers,  Freedom 
of  information.  User  fees. 

Decided:  August  2, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1002, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A)  and  553; 
31  U.S.C.  9701  and  49  U.S.C.  721(a). 


§1002.1    [Amended] 

2.  Section  1002.1  is  amended  as 
follows: 

a.  In  the  introductory  paragraph 
remove  the  words  "Interstate  Commerce 
Commission"  and  add  in  their  place  the 
words  "Surface  Transportation  Board". 

b.  In  paragraph  (e)(2)  remove  the  word 
"Commission's"  and  add  in  its  place  the 
word  "Board's";  remove  the  words 
"Section  of  Systems  Development. 
Interstate  Conmierce  Commission,"  and 
add  in  their  place  the  words  "System 
Services  Branch,  Surface  Transportation 
Board,". 

c.  In  paragraph  (f)(ll)  remove  the 
word  "Commission's"  and  add  in  its 
place  the  word  "Board's". 

d.  In  the  concluulu^j  lexl  of  paragraph 
(f)(14)  remove  the  phrase  "ICC's 
Freedom  of  Information  Office,  12th  and 
Constitution  Avenue  N.W.  Room  3132. 
Washington,  DC  20423."  and  add  in 
their  place  the  words  "Surface 
Transportation  Board's  Freedom  of 
Information  Office,  Washington,  DC 
20423.". 

e.  In  paragraph  (g)  remove  the  words 
"Interstate  Commerce  Commission," 
and  in  their  place  add  the  words 
"Surface  Transportation  Board,". 

f.  In  paragrapn  (h)  remove  the  word 
"Commission's"  and  in  its  place  add  the 
word  "Board's";  remove  the  words 
"Interstate  Commerce  Commission," 
and  in  their  place  add  the  words 
"Surface  Transportation  Board," 

g.  Paragraphs  (b),  (e)(1)  and  the  chart 
in  paragraph  (f)(6)  are  revised  to  read  as 
follow: 

§  1 002. 1     Fees  for  records  search,  review, 
copying,  certification,  and  related  services. 

*  •         •         *         • 

(b)  Service  involved  in  examination  of 
tariffs  or  schedules  for  preparation  of 
certified  copies  of  tariffs  or  schedules  or 
extracts  therefrom  at  the  rate  of  $24.00 
per  hour. 

*  »        *        »        • 

(e)  *  *  * 

(1)  A  fee  of  $42.00  per  hour  for 
professional  staff  time  will  be  charged 
when  it  is  required  to  fulfill  a  request 
for  ADP  data. 

*  *        •        •        • 

(0*  *  • 

(6)  •   •   * 


Grade 

Rate 

GS-1     _ 

$7.13 

GS-2  ~ 

7.76 

GS-3     

8.75 

GS^ 

GS-5 

GS-6 

— ........ — ..~ ~ 

9.82 
10.99 
1225 

GS-7 

13.61 

GS-8 

- 

15.07 

GS-9.. 

$16.65 

Grade 

Rate 

GS-10 — 

18.33 

GS-11  . 

20.14 

GS-1 2 

24.14 

GS-13 

GS-14  

— 

28.71 
33.93 

GS-1 5  and 

over  — 

39.91 

§1002.2    ^A.Tsenaed] 

3.  Section  1002.2  is  amended  as 
follows: 

a.  In  paragraph  (a)(2)  introductory  text 
remove  the  word  "Commission's"  and 
add  in  its  place  the  word  "Board's". 

b.  In  paragraph  (a)(2)(ii)  after  the 
words  "Debt  Collection  Act"  add  the 
words  "of  1982",  remove  the  word 
"Commission's"  and  add  in  its  place  the 
word  "Board's". 

c.  In  paragraph  (a)(2)(iii)  remove  the 
words  "room  1330,  Interstate  Commerce 
Commission,  Washington,  DC  20423:" 
and  add  in  their  place  the  words 
"Surface  Transportation  Board, 
Washington,  DC:". 

d.  In  paragraph  (a)(3)  remove  the 
words  "Interstate  Commerce 
Commission"  and  add  in  their  place  the 
words  "Surface  Transportation  Board". 

e.  In  paragraphs  (b),  (c),  and  (d)(4) 
remove  the  word  "Commission" 
wherever  it  appears  and  add  in  its  place 
the  word  "Board". 

f.  In  paragraph  (e),  the  heading, 
remove  the  first  "of  and  add  in  its 
place  the  word  "or".  Also,  in  the 
introductory  text,  paragraphs  (e)(2), 
(e)(2)(i),  and  in  the  heading  of  paragraph 
(e)(2)(iii)  remove  the  word 
"Commission"  and  add  in  its  place  the 
word  "Board". 

g.  In  paragraphs  {g)(l),  (g)(l)(ii), 
(g)(l)(iii)  and  (g)(2)  remove  the  word 
"Commission"  wherever  it  appears  and 
add  in  its  place  the  word  "Board". 

h.  In  §  1002.2,  paragraphs  (a)(1),  (d), 
and  (f)  are  revised  to  read  as  follows: 

§1002.2    Filing  fees. 

(a)  Manner  of  payment.  (1)  Except  as 
specified  in  this  section,  all  filing  fees 
will  be  payable  at  the  time  and  placeWie 
application,  petition,  notice,  tariff, 
contract  summary,  or  other  document  is 
tendered  for  filing.  The  filing  fee  for 
tariffs,  including  schedules,  and 
contracts  simamaries  including 
supplements  (Item  78)  may  be  charged 
to  tariff  filing  fee  accounts  established 
by  the  Board  in  accordance  with 
paragraph  (a)(2)  of  this  section. 
•        «        •        *        • 

(d)  Related  or  consolidated 
proceedings.  (1)  Separate  fees  need  not 
be  paid  for  related  appHcations  filed  by 
the  same  appUcant  which  would  be  the 
subject  of  one  proceeding. 
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(2)  A  separate  fee  will  be  assessed  for 
the  filing  of  an  application  for 
temporary  authority  to  operate  a  motor 
earner  of  passengers  as  provided  for  in 
paragraph  (f!(5j  of  this  section 
regardless  of  whether  such  application 


is  related  to  a  corresponding  transfer 
proceeding  as  provided  for  in  paragraph 
(f)(2)  of  this  section. 

(3)  The  Board  may  reject  concurrently 
filed  applications,  petitions  notices, 
contracts,  or  other  documents  asserted 


to  be  related  and  refund  the  filing  fee  if, 
in  its  judgment,  they  embrace  tv^o  or 
more  severable  matters  which  should  be 
the  subject  of  separate  proceedings. 


(f)  Schedule  of  filing  fees. 


Part  I;  Noo-Rait  Applications  or  Proceedings  to  Enter  Upon  a  Particular  FinanciaJ  Transaction  or  Joint  Anangement 

(1)  An  application  for  the  pooling  or  dvteion  of  traffic 

(2)  An  application  involving  the  purchase,  lease,  consolidation,  merger,  or  acquisition  of  control  of  a  motor  carrier  of 
passengers  uncter  49  U  S  C    14303 

(3)  An  application  for  approval  of  a  non-rail  rate  association  agreement.  49  U.S.C.  13706 

(4)  An  application  'or  approval  of  an  amendment  to  a  non-rail  rate  association  agreenf>ent; 

(i)  Significant  ameriOr^ent „ ; 

(hi  Minor  amendment    „ 

(5)  An  application  for  temporary  authority  to  operate  a  motor  carrier  of  passengers.  49  U.S.C.  14303(D   'Z!Z.       

(6H'0)  iReser^ed] 

Part  II;  Rail  Licensing  ^'oceedings  other  than  Abandonment  or  Discontinuance  Proceedings: 

(11)  (i)  An  application  for  a  certificate  authorizing  the  extension,  acquisition,  or  operation  of  lines  of  railroad  49 
U.S.C.  10901 

(ii)  Notice  of  exemptKan  under  49  CFR  1150.31-1150.35  

(iii)  Petition  for  exemption  under  49  U.S.C.  10502  (except  petitions  involving  construction  of  a  rail  Hne)  """"~.'"!!" 

(12)  An  applcatior  or  a  petition  for  exemption  under  49  U.S.C.  10502  involving  the  construction  of  a  rail  line 

(13)  A  Feeder  Line  Development  Program  application  filed  under  49  U.S.C.  10907(b)(l)(A)(i)  or  'D907(b)(i)(A)(ii)  

(14)  (i)  An  application  of  a  class  II  or  class  III  earner  to  acquire  an  extended  or  additional  rail  line  under  49  U  SC 
10902. 

(ii)  Notice  of  exemption  under  49  CFR  1150.41-1150.45 

(iii)  Petitjon  for  exemption  under  49  U.S.C.  10502  relating  to  an  exemption  from  me'provTsions  ir^g  US C 
10902, 

(15)  A  notice  of  a  modified  certificate  of  public  convenience  arxJ  necessity  under  49  CFR  1150  21-1 15024 
(16)H20)  [Resen/ed; 

Part  III:  Rail  Abandonment  or  Discontinuance  of  Transportation  Services  Proceedings 

(21)  (0  An  applicatiop  tor  authority  to  aijandon  all  or  a  portion  o'  a  me  o*  railroad  or  discontinue  operation  thereof 
filed  by  a  railroad  i except  applications  filed  by  Consolidated  Rail  Corporation  oursuant  to  the  Northeast  Rail  Serv- 
ce  Act  [Subtitle  E  of  Title  '*>  of  Pub.  L.  97-35),  tiankrupt  railroads,  or  exempt  abandonments). 

(ill  Notice  of  an  exempt  at^andonment  or  discontinuance  under  49  CFR  1 152.50  

(ill)  A  petition  tor  exemption  under  49  U.S.C.  10502  „ """""""""'. 

(22)  An  application  fc  authority  to  abandon  all  or  a  portion  of  a  line  of  a  railroad  or  operation  thereof  filed  by  Consoli- 
dated Rail  Corporation  pursuant  to  Northeast  Rail  Service  Act 

(23)  Abandonments  filed  Dy  bankrupt  railroads  

(24)  A  request  for  waiver  y.  *tiinq  '■equirements  for  abandonment  application  proceedings  """""'. 

(25)  An  offer  of  fmanaai  assistance  under  49  U.S.C.  10904  relating  to  the  purchase  of  or  subsidy  for  a  rail  line  prcv 
posed  for  abandonment. 

(26i  A  request  to  set  terms  and  conditions  for  the  sale  of  or  subsidy  for  a  raH  line  proposed  to  be  abandoned  

(27)  A  request  for  a  trail  use  condition  in  an  at)andonment  proceeding  under  16  US  C   1247(d) 
(28H35)  [Reserved] 
Part  IV  Rail  Applications  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement 

(36)  An  application  for  use  of  terminal  fadlities  or  other  applications  under  49  U.S.C.  11102 

(37)  An  application  'or  the  pooling  or  dMsion  of  traffic.  49  U.S.C.  1 1322  ■""!~"™""!"""!!"!" 

(38)  An  applicaoon  for  two  or  more  canlers  to  consolidate  or  merge  ttieir  properties  or  franchises  for  a  part  thereof) 
into  one  corporation  <of  ownership,  management,  and  operation  of  the  properties  previously  in  separate  ownership 
49  U  S  C    "  324  .  ^' 

(1)  Mapr  transaction „ _ 

(11)  Significant  transaction .i!!!!!!."!!!!!!!!!!!!!!™!!!!!!!!"!!!." 

(ill)  Minor  transaction  ^ _ "!."!!"""""!*!!"'' 

(r^)  Notice  of  an  exempt  transaction  under  49  CFR  1180.2(d) . !!."!!!!!!!!!!!"!!!™!!!!!."!""!~""™!!!!!!! 

(v)  Responsive  application  . „.""!""""!!!!"™!""!!!.."" 

(vi)  Petition  for  exemption  under  49  U.S.C.  10502 _ L!.""""3:""™!"!"""!!""""™""""""" 

(39)  An  application  ot  3  non-carrier  to  acquire  control  of  tvw)  or  more  caniers  through  ownership  of  stock  or  other- 
wise. 49  use    •  ^3?4 

(i)  Ma|or  transaction  _ 

(ii)  Significant  transaction  _ ^^ ~........!!!!!!!™ 

(ill )  Minor  transaction  „ _„ ^ ^^ ""** 

(ivi  A  notice  of  an  exempt  transaction  urKler49  CIFR  1180.2(d) _ !1.!!!!!."!!!"!!I!!™."!!!!."!!."!."!!!!!!' 

(v)  Responsive  application  „ ~"!!""!"!""" 

(VI)  Petition  'or  exemption  under  49  U.S.C.  10602 ".."""3""  ""r""""""""""""""""!! 

(40)  An  application  to  acquire  trad(age  rights  over,  joint  ownership  in.  or  joint  use  of  any  railroad  nneso^nedandoQ- 
erated  by  anv  other  earner  and  terminals  incidental  ttiereto.  49  U.S.C.  11324: 

III  Maior  transaction  ^,,^ 

(in  Significant  transaction ^..„...... ^„ ~..!^..!!!!"!!!!!!!!!!!!."!!!!!!!!!!!! 

(ill)  Minor  transaction  _ .^..._„...!I..!~™™!"!"!!".*"."."™ 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  1 180.2(d) ..... ~!!.""!!!!!1!!."1"!!!."!!1"."!.."!!!!!!!!."!1'!!."!!!!!!!!!!!!." 

(v)  Responsive  application  


Fee 


$2,400. 
$1,100. 

$15,400. 


S4.000. 

51,000. 

57,000. 

$41,700. 

$2,600. 

$3,400 

$950. 
$3,700. 

$950. 


512,400. 


$2,000. 
S3,500. 
$250. 

$1,000. 
$1,000. 

$900 

$12,700. 
$150. 


$10,600. 
$5,700. 


$830,500. 

$166,100. 

S3. 400. 

S950. 

53.400. 

55,200. 


$830,500 

$156,100 

$3,400 

S750- 

53,400, 

$5200. 


5830,500. 

$166,100. 

S3.400. 

5650. 

$3,400. 
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Type  0*  proceeding 


(vi)  Petrtion  tor  exemption  under  49  U.S.C.  10502  .„ » _ 

(41)  An  application  of  a  earner  o'  earners  to  purchase,  lease,  or  contract  to  operate  the  properties  of  another,  or  to 
acquire  control  of  another  bv  purcr^se  ot  stocK  o'  otherwise.  49  U.S.C.  11324; 

(J)  Major  transaction  _„. .........„„....„„.„.......„..„...._..„^ ».„«..__..._...».....„«„..„...............«...„. 

(ii)  Significant  transaction  ~ ~ ~— _....—. 

(iii)  Minor  transaction  „ «_...._ ^ — ... — _.. — .._. 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  1180^(d) « _ __... ~_ ........ 

(v)  Responsive  apDlication       „ _. 

(vi)  Petition  lor  exemption  jnoer  49  US  C  10502 _ 

(42)  Notice  of  a  lomt  pro)ect  involving  reiocatior  :;•  a  "A''  ■'■^e  ^loe-  ^9  CFR  1180.2(d)(5) _ 

(43)  An  application  tor  approval  o'  a  '•aii  rate  associat-o^  ao'-eerne"*.  49  U.S.C.  10706 

(44)  An  application  (or  approvai  o'  an  amendmeni  tc  a  'a   rate  association  agreement.  49  U.S.C.  10706: 

(i)  Significant  ameodment  _ ~. 

(in  Minor  amendrnent __ «... 

(45'  Ar  appiicatio-^  'o^  authority  to  hoW  a  position  as  officer  or  director  under  49  U.S.C.  11328  

(46;  A  petition  tor  exemption  under  49  U.S.C.  10502  (ottier  than  a  rulemaidng)  filed  by  rail  carrier  not  otherwise  cov- 
ered. 

(47)  Mationai  Raiiroad  Passenger  Corporation  (Amtrak)  corrveyance  proceeding  under  45  U.S.C.  562  

(48)  National  Railroad  ^'assenger  Corporation  (Amtrak)  compensation  proceeding  under  Section  402(a)  of  the  Rail 
PassengerService  Act. 

(49H55)  [Reserved] 
Part  V:  Formal  Proceedings: 

(56)  A  formal  complaint  alleging  unlawful  rates  or  practices  of  rail  carriers,  nx)tor  carriers  of  passengers  or  motor  car- 
riers of  household  goods: 

(i)  A  fdrmai  complaint  filed  under  the  coal  rate  guidelines  (Stand-Alone  Cost  Methodoiogy)  alleging  unlawful  rates 

and/or  practices  of  rail  earners  under  49  U.S.C.  10704(c)(1). 
(ii)  All  other  formal  complaints « 

(57)  A  complaint  seeking  or  a  petition  requesting  institutran  of  an  investigation  seeking  the  prescription  or  division  of 
joint  rates,  or  charges.  49  U.S.C.  10705. 

(58)  A  petition  for  declaratory  order: 

(i)  A  petitkMi  for  declaratory  order  Involving  a  dispute  over  an  existing  rate  or  practx»  which  is  comparat>te  to  a 

complaint  proceeding. 
(ii)  All  other  petitions  for  declaratory  order _ — 

(59)  An  applkatk)n  for  shipper  antitmst  immunity.  49  U.S.C.  10706(a)(5)(A)  

(60)  Latxy  arbitration  proceecfings  

(61)  Appeals  to  a  Surface  Transportatron  Board  deciskxi  and  petitions  to  revoke  an  exemptkxi  pursuant  to  49  U.S.C. 
10502(d). 

(62)  Motor  carrier  undercharge  proceedings „ 

(63)-(75)  (Reserved] 

Part  VI:  Informal  Proceedings: 

(76)  An  applk:ation  for  authority  to  establish  released  value  rates  or  ratings  for  motor  earners  and  freight  forwarders 
of  househoW  goods  under  49  U.S.C.  14706. 

(77)  An  applk^atkKi  for  special  permission  for  short  notrce  or  the  waiver  of  other  tariff  publishing  requirements  

(78)  (i)  The  filing  of  tariffs,  including  supplements,  or  contract  summaries  

(ii)  Tariffs  transmitted  by  fax 

(79)  Special  docket  applk:atk>ns  from  rail  and  water  carriers: 

(i)  Applteations  involving  S25,000  or  less 

(ii)  Appiwattons  involving  over  $25,000 — •• 

(80)  Informal  complaint  about  rail  rate  applicatk>ns  ~ ~ 

(81 )  Tariff  reconciliation  petitions  from  rrwtor  common  carriers: 

(i)  Petitions  involving  $25,000  or  less  

(ii)  Petitions  involving  over  $25,000  

(82)  Recast  for  a  determination  of  the  applicability  or  reasonat)leness  of  motor  carrier  rates  under  49  U.S.C. 
13710(a)  (2)  and  (3). 

(83)  Filing  of  documents  for  recordation  49  U.S.C.  11301  and  49  CFR  1177.3(c) 

(84)  Informal  opinions  about  rate  appiications  (all  modes)  ~ 

(85)  A  railroad  accounting  interpretation  — ~ 

(86)  An  operational  interpretation  „.. „ 

(87)-(95)  [Reserved] 

Part  VII:  Serv»es: 

(96)  Messenger  delivery  of  deciskxi  to  a  railroad  carrier's  WasNngton,  DC.  agent  

(97)  Request  for  servfc^e  or  pleading  list  for  proceedkigs  - 

(98)  (i)  Processing  tbe  Daperwon.  'elated  to  a  request  for  the  Carioad  Waybill  Sample  to  be  used  in  a  Surface  Trans- 
portation Board  or  State  prcx^eedinq  that  does  not  require  a  Federal  Register  notice. 

(ii)  Processing  the  paperwork  'elated  to  a  request  for  Carioad  Waybill  Sample  to  t>e  used  tor  reasons  ott>er  ttian 
a  Surface  Transportation  Board  or  State  proceeding  that  requires  a  Federal  Register  notne. 

(99)  (i)  Application  <ee  to'  the  Surface  Transportation  Board's  Practitioners'  Exam  

(ii)  Practitwners'  Exam  lnformatk)n  Package  » - 

(100)  Unifomi  Railroad  Costing  System  (URCS)  software  and  in|ormation: 

(i)  Initial  PC  version  URCS  Phase  III  software  program  arefmanual — -.... 

(ii)  Updated  URCS  PC  version  Phase  III  cost  file,  if  computer  disk  provided  by  requestor  

(iii)  Updated  URCS  PC  version  Phase  III  cost  file,  if  computer  disk  provided  by  the  Board  

(iv)  Public  requests  'or  Source  Codes  to  the  PC  version  URCS  Phase  III  _ 


Fee 


$5,200. 


S830.500. 

$166,100. 

$3,400. 

$800. 

$3,400. 

$3,700. 

$1,300. 

$39,000. 

$7,200. 
$50 
$400. 
$4,400. 

$150. 
$150. 


$1,000. 

$1,000. 
$4,900. 


$1,000. 

$1,400. 
$3,900. 
$7,600. 
$150. 

$150. 


$650. 

$70. 

$1  per  page.  ($13 

minimum  charge). 
$1  per  page. 

$40. 
$80. 
$300. 

$40. 
$80. 
$100. 

$22  per  document 

$100. 

$600. 

$800. 


$17  per  delivery. 
$13  per  list 
$150. 

$350. 

$100 
$25. 

$50. 
$10. 
$20. 
$500. 
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Type  of  proceeding 


(v)  PC  version  of  mainframe  version  URCS  Phase  II  ..„ „ 

(vP,  PC  »er«,iO'  -v  mainframe  version  Updated  Phase  11  databases  _ „ ^................„....... 

(vii)  pjDii.     °.jL  .-sts  for  Source  Codes  to  PC  version  URCS  Ptiase  II  „ 

(101)  Canoaa  Aa-t^    -a^e  data  on  recordat)le  compact  disk  (R-CO): 

(i)  Requests  ■  k  -  ci    Use  File  on  R-CD — First  Year 

(ii)  Pequess  *  -  '-^mc     se  File  on  R-CD  Each  Additional  Year  .'"Z^. 

(lii)  AayDn!    S-r:ace  ".ansportation  Board  or  State  proceedings  on  R-CD — Rrst  Year 

(iv)  Waytjill— Surface  Transportation  Board  or  State  proceedings  on  R-CD— Second  Year  on  same  R-CD  . 
(v)  Wayt)ili— Surface  Transportation  Board  of  State  proceeding  on  R-CD— Second  'ear  or  diwerent  R-CD 
(vi)  User  Guide  for  latest  availat)te  Carload  Wayt)ill  Sample  _ 


-ee 


$400. 

S50 
S-  ,50C 

$450. 

$150. 
$650. 
$450. 
$500. 
$50. 


§1002  3     [Amended] 

4.  Section  §  1002.3  is  amended  as 
follows: 

a.  In  paragraph  (a)  remove  the  word 
"Commission"  and  add  in  its  place  the 
word  "Board". 

b.  In  paragraph  (d)(1)  remove  the 
word  "Commission"  and  add  in  its 
place  the  word  "Board";  remove  the 


phrase  "the  Commission's  FY  1983- 
1984  User  Fee  Cost  Study."  and  add  in 
its  place  the  phrase  "the  cost  study  set 
forth  in  Revision  of  Fees  For  Services,  1 
I.C.C.Zd  60  (1984)  or  subsequent  cost 


studies. 


c.  In  paragraph  (d)(3)(i)  remove  the 
words  "and  Bureaus"  following  the 
words  "the  Offices". 


d.  In  paragrapn  (d)(3)(ii)  remove  the 
word  "Commission"  wherever  it 
appears  and  add  in  it^  place  the  word 
"Board". 

e.  In  paragraph  (d)(4)  add  a  period 
after  the  words  "Federal  Register"  and 
remove  the  remainder  of  the  sentence. 

[PR  Doc.  96-20647  Filed  8-13-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
cx)ntains  notices  tc  the  puDi»c  of  the  proposed 
issuance  ot  rules  and  regulations  The 
purpose  ot  these  notices  is  to  give  interested 
persons  an  opporrunrty  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  finai 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

1ACFR  Part  39 

[Docket  No.  96-NM-57-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  and  757  Series  Airplanes 

agency:  Federal  AviaUon 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to  all 
Boeing  Model  747  and  757  series 
airplanes  This  proposal  would  require 
repetitive  visual  inspections  to  detect 
discrepancies  of  the  wire  terminal 
assembly,  electrical  connector,  and  wire 
insulation  on  the  fuel  pump;  and 
replacement  of  the  fuel  pump  with  a 
new  fuel  pump,  if  necessary.  The 
proposed  AD  also  would  require 
repetitive  insulation  resistance  tests  of 
the  fuel  pump  wiring.  This  proposal  is 
prompted  by  reports  of  fuel  leaks  at  the 
fuel  boost  and  override/jettison  pumps 
due  to  corrosion.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  such  a  fuel  leakage,  which 
could  result  in  a  fire  at  the  location  of 
the  affected  fuel  pump. 
DATES:  Comments  must  be  received  by 
September  16,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
57-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 


98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 

Avenue   '^W    Renton  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  ColUns,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  .Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION- 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argvunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  vdll  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-57-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
of  fuel  leaks  at  the  fuel  boost  and 


override/jettison  pumps  on  Boeing 
Model  747  series  airplanes.  As  a  result 
of  these  incidents,  the  fuel  pumps  were 
removed  from  these  airplanes.  These 
pumps  had  accumulated  between 
34,000  to  67,000  total  hours  since  new 
or  since  overhaul. 

Analyses  of  the  removed  pumps 
revealed  that  moisture  ingression 
around  the  potting  of  the  wrire  terminal 
assembly  can  cause  corrosion  in  the 
wire  terminal  assembly.  (Variation  in 
the  manufacturing  of  the  connectors  and 
exposure  of  an  airplane  to  different 
operational  environments  can  affect  the 
time  required  to  form  the  corrosion.) 
Such  corrosion  can  lead  to  electrical 
arcing  between  the  power  pins  and  the 
pump  case.  The  arcing  could  then  cause 
deterioration  of  the  terminal  pins  and 
thermal  expansion  of  the  material  inside 
the  cap.  Thermal  expansion  can  cause 
failure  of  the  cap  attachment  flange  or 
attaching  screws,  and,  consequently 
lead  to  a  fuel  leak.  A  high  current 
during  arcing  also  could  melt  a  hole 
through  the  end  case  and  connector  of 
the  fuel  pump,  which  also  could  result 
in  a  fuel  leak. 

Fuel  leakage  at  the  fuel  boost  and 
override/jettison  pumps,  if  not  detected 
and  corrected,  could  result  in  a  fire  at 
the  location  of  the  affected  fuel  pump. 

The  fuel  boost  and  override/jettison 
pumps  of  Model  747  series  airplanes  are 
similar  in  design  to  those  of  Model  757 
series  airplanes.  Therefore,  the  FAA  has 
determined  that  Model  757  series 
airplanes  may  be  subject  to  the  same 
fuel  leakage  problem. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-28A2194,    ' 
Revision  1,  dated  January  18,  1996  (for 
Model  747  series  airplanes),  and  Boeing 
Service  Bulletin  757-28A0043,  Revision 
1,  dated  January  18,  1996  (for  Model  757 
series  airplanes).  These  service  bulletins 
describe  procedures  for  repetitive  visual 
inspections  to  detect  discrepancies  (i.e., 
fuel  leak,  heat  discoloration,  and 
damage)  of  the  wire  terminal  assembly, 
electrical  connector,  and  wire  insulation 
on  the  fuel  pump:  and  replacement  of 
the  fuel  pump  with  a  new  fuel  pump, 
if  necessary.  These  service  bulletins  also 
•  describe  procedures  for  repetitive 
insulation  resistance  tests  of  the  fuel 
-pump  wiring. 
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ISS 


Explanation  of  Requirements  of 
Proposed  Rule 

Sir.cH  ^n  unsafe  ''ondition  has  been 
identified  that  is  akely  to  exist  or 
develop  (in  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  visual  inspection  to  detect 
discrepancies  of  the  wire  terminal 
assembiv.  electrical  connector,  and  wire 
insulation  on  the  fuel  pump;  and 
replacement  of  the  fuel  pump  with  a 
new  fuel  pump,  if  necessary.  The 
proposed  AD  also  would  require 
repetitive  insulation  resistance  tests  of 
the  fuel  pump  wiring  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  1,084  Model 
747  series  airplanes  and  716  Model  757 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  Of  these  airplanes, 
242  Model  747  series  airplanes  and  462 
Model  757  series  airplanes  are  of  U.S. 
registry  and  would  be  affected  by  this 
proposed  AD. 

For  242  Model  747  series  airplanes,  it 
would  take  approximately  18  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
747  series  airplanes  is  estimated  to  be 
$261 .360.  or  $1 .080  per  airplane. 

For  the  462  Model  757  series 
airplanes,  it  would  take  approximately 
12  work  hours  per  airplane  to 
accomplish  the  proposed  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  of 
Model  757  series  airplanes  is  estimated 
to  be  $332,640,  or  $720  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  .'KD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  *he 
preparation  of  a  Federausm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator*' 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

'  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-57-AD. 

Applicability.  All  Model  747  and  757  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  at  the  fuel  boost 
and  override/jettison  pumps,  which  could 


result  in  a  fire  at  the  location  of  the  affected 
fuel  pump,  accomplish  the  following: 

fal  Within  120  dnv?  after  the  effective  date 
-'1  :t.,3  Aij,  perfomi  a  .isub:  ..ijpe<,aor.  to 
detect  discrepancies  (i.e..  fuel  leak,  heat 
discoloration,  and  damage)  of  the  wire 
terminal  assembly,  electrical  connector,  and 
wire  insulation  on  the  fuel  pump,  in 
accordance  with  Boeing  Service  Bulletin 
747-28A2:94,  Revision  1,  dated  January  18, 
1996  (for  Model  747  series  airplanes),  or 
Boeing  Service  Bulletin  757-28A0043, 
Revision  1.  dated  January  18.  1996  (for  Model 
757  series  airplanes),  as  applicable 

fl)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  perform  an  insulation 
resistance  test  of  the  fuel  pump  wiring,  in 
accordance  with  the  .Accomplishment 
Instructions  of  the  applicable  service 
bulletin. 

(i!  If  any  resistance  measurement  is  less 
than  or  equal  to  1  megohms,  prior  to  further 
flight,  replace  the  fuel  pump  with  a  new  fuel 
pump,  in  accordance  with  the  applicable 
service  bulletin  Prior  to  further  flight 
following  accomplishment  of  the 
replacement,  repeat  the  insulation  resistance 
test. 

(ii)  If  any  resistance  measurement  is  greater 
than  1  megohms  but  less  than  S  megohms: 
Repeat  the  visual  inspection  and  insulation 
resistance  test  within  500  hours,  or  replace 
the  fuel  pump  with  a  new  fuel  pump.  Prior 
to  further  flight  following  accomplishment  of 
the  replacement,  repeat  the  insulation 
resistance  test 

(iii)  If  any  resistance  measurement  is 
greater  than  or  equal  to  5  megohms,  repeat 
the  visual  insf)ection  and  insulation 
resistance  test  within  5,000  hours  or  18 
months,  whichever  occur  first. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  fuel  pump  with  a 
new  fuel  pump,  in  accordance  with  the 
applicable  service  bulletin.  Prior  to  further 
flight  following  accomplishment  of  the 
replacement,  perform  an  insulation 
resistance  test  of  the  fuel  pump  wiring,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  applicable  service 
bulletin. 

(i)  If  any  resistance  measurement  is  less 
than  or  equal  to  1  megohms,  prior  to  further 
flight,  replace  the  fuel  pump  with  a  new  fuel 
pump,  in  accordance  with  the  applicable 
service  bulletin.  Prior  to  further  flight 
following  accomplishment  of  the 
replacement,  repeat  the  insulation  resistance 
test. 

(ii)  If  any  resistance  measurement  is  greater 
than  1  megohms  but  less  than  5  megohms: 
Repeat  the  visual  inspection  and  insulation 
resistance  test  within  500  hours,  or  replace 
the  fuel  pump  with  a  new  fuel  pump.  Prior 
to  further  flight  following  accomplishment  of 
the  replacement,  repeat  the  insulation 
resistance  test. 

(iii)  If  any  resistance  measurement  is 
greater  than  or  equal  to  5  megohms,  repeat 
the  visual  inspection  and  insulation 
resistance  test  within  5,000  hours  or  18 
months,  whichever  occur  first. 

(b)  Within  10  days  af^er  accomplishing  the 
initial  visual  inspection  required  by 
paragraph  (a)  of  this  AD,  submit  a  report  of 
the  inspection  results  (both  positive  and 
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negative  findings)  to  the  Manager,  Seattle 
■Aircraft  Certification  Office  !AC01.  1601  Lind 
Avenue.  SW  .  Renton  Washington  98055- 
4056;  telephone  (2061  22'-2689;  fax  (206) 
227-1181.  Information  collection 
requirements  contained  m  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  CertifiMtion  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
7, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.  ' 
|FR  Doc.  96-20671  Filed  8-13-96: 12:33  pm) 
BtLLMQ  COOC  4910-13-U 


Office  of  the  Secretary 

14  CFR  Part  255 

[Docket  No.  0ST-«6-1145  [49812];  Notice 
No.  96-22} 

RIN2105-AC35 

Computer  Reservations  System  (CRS) 
Regulations 

agency:  Office  of  the  Secretary, 

Transportation. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  Department  is  proposing 
to  adopt  a  rule  that  would  prohibit  each 
computer  reservations  system  (CRS) 
from  adopting  or  enforcing  contract 
clauses  that  bar  a  non-vendor  carrier 
from  choosing  a  level  of  participation  in 
that  system  that  would  be  lower  than 
the  carrier's  level  of  participation  in  any 
other  system.  The  Department  believes 
that  this  rule  is  necessary  to  promote 
competition  in  the  CRS  and  airline 
industries,  since  the  contract  clauses  at 
issue  appear  to  unreasonably  limit  an 
airline's  ability  to  choose  how  to 
distribute  its  services  through  travel 
agendds.  The  Department  will  consider 
creating  an  exception  from  this 


prohibition  so  that  a  CRS  could  enforce 
such  a  clause  against  an  airline  that 
owns  or  markets  a  competing  CRS.  The 
Department  is  acting  on  a  rulemaking 
petition  filed  by  Alaska  Airlines. 
DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1996.  Reply 
comments  must  be  submitted  on  or 
before  October  3,  1996.  We  are 
shortening  the  comment  period  because 
our  decision  on  Alaska's  rulemaking 
petition  wrill  resolve  an  existing 
controversy  between  Sabre  and  many  of 
its  participating  airlines,  including 
Alaska,  and  because  our  request  for 
comments  on  Alaska's  petition  has 
already  given  the  public  an  opportunity 
to  comment  on  Alaska's  proposal. 
ADDRESSES:  Comments  must  be  filed  in 
Room  PL-401,  Docket  OST-96-1145 
(49812).  U.S.  Department  of 
Transportation,  400  7th  St.  SW., 
Washington,  DC  20590.  Late  filed 
comments  will  be  considered  to  the 
extent  possible.  To  facilitate 
consideration  of  comments,  each 
commenter  should  file  six  copies  of  its 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington,  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  Travel 
agents  in  the  United  States  largely  rely 
upon  CRSs  to  determine  what  airline 
services  and  fares  are  available  in  a 
market,  to  book  seats,  and  to  issue 
tickets  for  their  customers,  because 
CRSs  can  perform  these  functions  much 
more  efficiently  than  any  other  means 
currently  available  for  gathering 
information  on  airline  services,  making 
bookings,  and  issuing  tickets.  Each  of 
the  CRSs  operating  in  the  United  States 
is  owned  by  or  affiliated  wi\h  one  or 
more  airlines,  each  of  which  has  the 
incentive  to  use  its  control  of  a  system 
to  prejudice  the  competitive  position  of 
other  airlines.  We  found  it  necessary  to 
adopt  regulations  governing  CRS 
operations,  14  CFR  Part  255,  in  order  to 
protect  competition  in  the  airline 
industry  (and  to  help  ensure  that 
consumers  obtain  accurate  and 
complete  information  on  airline 
services).  14  CFR  Part  255,  adopted  by 
57  FR  43780  (September  22, 1992),  after 
publication  of  a  notice  of  proposed 
rulemaking.  56  FR  12586  (March  26, 
1991).  hi  adopting  those  rules,  we 
followed  the  similar  findings  made  by 
the  Civil  Aeronautics  Board  ("the 
Board"),  the  agency  that  formerly 
administered  the  economic  regulatory 
provisions  of  the  Federal  Aviation  Act 
("the  Act"),  now  Subtitle  VH  of  Title  49 
of  the  U.S.  Code.  49  FR  11644  (March 
27, 1984). 


Like  the  Board,  we  based  our 
adoption  of  CRS  regulations  primarily 
on  our  authority  to  prevent  unfair 
methods  of  competition  and  unfair  and 
deceptive  practices  in  the  marketing  of 
airline  transportation  under  49  U.S.C. 
41712,  formerly  section  411  of  the 
Federal  Aviation  Act,  codified  then  as 
49  U.S.C.  1381.  57  FR  at  43789-43791. 

Alaska  Airlines  has  petitioned  us  to 
adopt  a  rule  barring  each  CRS  vendor 
(the  owner  of  a  system)  from  imposing 
contract  terms  on  participating  carriers 
that  limit  a  carrier's  ability  to  choose  the 
level  at  which  it  will  participate  in  a 
system.  Alaska  wished  to  consider 
lowering  its  level  of  participation  in 
Sabre,  the  largest  CRS,  but  Sabre 
claimed  that  its  contract  with  Alaska 
barred  that  airline  from  reducing  its 
level  of  participation  in  Sabre  as  long  as 
it  planned  to  continue  participating  in 
any  other  system  at  a  higher  level. 
Alaska  contends  that  Sabre's  contract 
clause — and  similar  clauses  imposed  by 
Worldspan  and  System  One — are 
contrary  to  our  policies  on  CRS  and 
airline  competition  and  should  be 
proscribed  (we  will  refer  to  these 
contract  clauses  as  parity  clauses). 
Alaska's  proposed  rule  would  protect 
non-vendor  airlines  (airlines  holding  no 
significant  CRS  ownership  interest)  but 
would  not  affect  the  participation 
obligations  of  vendor  airlines  under 
section  255.7(a)  of  our  rules. 

We  issued  a  notice  inviting  comments 
on  Alaska's  petition.  59  FR  63736 
(December  9, 1994).  We  received 
comments  opposing  the  f>etition  from 
American  Airlines;  two  other  CRS 
vendors,  Worldspan  and  System  One 
Information  Management;  the  two  major 
travel  agency  trade  associations,  the 
American  Society  of  Travel  Agents 
(ASTA)  and  the  Association  of  Retail 
Travel  Agents  (ART A);  and  three  travel 
agencies.  Alaska  and  GaHleo 
International  Partnership  each 
submitted  reply  comments  accompanied 
by  a  motion  for  leave  to  file  the  reply 
comments  late.  We  will  grant  the 
motions. 

As  described  below,  our  staff  has  met 
vdth  two  system  owners — American 
Airlines  and  Galileo — and  with  Alaska 
and  another  carrier  affected  by  Sabre's 
parity  clause,  Midwest  Express  Airlines. 

In  considering  the  issues  raised  by 
Alaska's  petition,  we  are  relying  on  the 
comments  filed  in  response  to  the 
petition,  as  well  as  Alaska's  own 
argimients  in  support  of  its  rule 
proposal.  However,  we  have  also  relied 
on  our  findings  in  our  1991-1992 
rulemaking  and  in  our  last  study  of  the 
CRS  business.  Airline  Marketing 
Practices:  Travel  Agencies,  Frequent- 
Flyer  Programs,  and  Computer 
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Resenatiun  S\ stems,  prepared  by  the 
Secretary  s  Task  Force  on  Competition 
in  the  Domestic  Airline  Industry 
(Februan,  1990)  (Airline  Marketing 
Practices) 

We  are  proposing  to  adopt  the  rule 
requested  by  Alaska,  since  the  vendor 
contract  clauses  at  issue  appear  to  us  to 
be  fundamentallv  inconsistent  with  our 
goals  of  eliminating  unreasonably 
restrictive  practices  in  the  CRS  business 
that  limit  competition.  By  denying  each 
non-vendor  airline  an  opportunity  to 
change  its  level  of  participation  in  a 
system  in  response  to  the  quality  and 
price  of  the  services  offered  by  each 
vendor  and  the  airline's  own  marketing 
and  operating  needs,  the  contract 
clauses  unreasonably  restrict 
competition  in  the  CRS  and  airline 
businesses  However,  an  airline  owning 
or  marketing  a  system  may  choose  to 
limit  its  participation  in  a  competing 
system  in  order  to  make  its  own  system 
more  attractive  to  travel  agencies. 

We  are  asking  for  comments  on 
whether  the  proposed  rule  should  allow 
systems  to  use  the  contract  clauses  to 
deter  such  conduct  by  airUnes  that  own 
or  market  a  CRS. 

Background 

Four  CRSs  operate  in  the  United 
States.  The  largest  system.  Sabre,  is 
owmed  by  the  parent  corporation  of 
American  Airlines.  Apollo,  the  second 
largest  system,  is  operated  by  Galileo 
International  Partnership,  which  is 
owned  by  United  Air  Lines,  USAir,  Air 
Canada,  and  several  European  airlines. 
Worldspan  is  owned  by  Delta  Air  Lines, 
Northwest  Airlines,  Trans  World 
Airlines,  and  Abacus,  a  group  of  Asian 
airlines.  System  One  was  formerly 
controlled  by  an  affiliate  of  Continental 
Air  Lines,  but  recently  Amadeus,  a 
major  European  system,  acquired 
control  of  the  system. 

With  the  exception  of  Southwest 
AirUnes  and  several  low-fare  carriers, 
virtually  all  U.S.  airhnes  have  found  it 
essential  to  distribute  their  services 
through  each  of  the  four  CRSs  operating 
in  the  United  States  due  to  two  factors: 
the  importance  of  travel  agencies  in  the 
distribution  of  airline  services  and  each 
travel  agency's  predominant  use  of  a 
single  system. 

.A.S  we  explained  in  our  last  CRS 
rulemaking,  at  least  seventy  percent  of 
all  airline  bookings  are  made  by  travel 
agencies,  and  travel  agencies  rely  almost 
entirely  on  CRSs  to  determine  what 
airline  services  are  available  and  to 
make  bookings  for  their  customers. 
Travel  agencies  rely  so  much  on  CRSs 
because  of  their  efficiency.  If  travel 
agency  offices  commonly  used  several 
CRSs,  travel  agents  would  be  able  to 


obtain  information  and  make  bookings 
on  a  carrier  even  if  the  carrier 
participated  in  only  some  of  the  four 
systems.  Each  travel  agency  office, 
however,  generally  uses  only  one 
system  for  the  great  majority  of  its 
bookings. 

An  airline's  ability  to  sell  its  services 
will  be  significantly  impaired  if  its 
services  are  not  readily  available 
through  a  CRS  used  by  a  significant 
number  of  travel  agents.  If  the  airline 
does  not  participate  in  one  system,  the 
travel  agents  using  that  system  can 
obtain  information  and  make  bookings 
on  that  carrier  only  by  calling  the 
carrier,  which  is  substantially  less 
efficient  than  using  a  CRS.  The  carrier's 
sales  accordingly  will  be  lower  than 
they  would  otherwise  be.  Because  of  the 
importance  of  marginal  revenues  in  the 
airline  industry,  a  loss  of  a  few  bookings 
on  each  flight  is  likely  to  substantially 
reduce  the  airline's  profitability. 
Finally,  the  airline  could  not  practicably 
enter  the  CRS  business  on  its  own,  for 
entry  would  be  extremely  costly  and  the 
airline  would  have  difficulty  obtaining 
a  significant  market  share.  57  FR  at 
43782-43784. 

Each  carrier's  need  to  participate  in 
each  system  is  reflected  in  the  vendors' 
conduct  and  the  terms  imposed  by  each 
for  participation  in  its  system.  Since  a 
vendor  has  little  need  to  compete  with 
other  systems  for  airline  participants, 
the  terms  for  airline  participation  are 
not  significantly  affected  by  market 
forces.  Among  other  things,  market 
forces  do  not  discipline  the  booking  fees 
charged  by  each  system.  57  FR  43784- 
43785. 

Since  each  system  is  entirely  or 
largely  owned  by  one  or  more  airlines, 
each  system's  owners  also  have  an 
incentive  to  use  the  system  to  prejudice 
the  competitive  position  of  competing 
airlines.  Otherwise,  CRS  business 
practices  would  present  little 
competitive  concern.  For  example,  the 
treatment  of  rental  car  companies  and 
hotel  companies  by  the  CRSs  had  not 
led  to  any  claims  that  the  vendors' 
conduct  was  contrary  to  antitrust  law 
principles.  57  FR  43784. 

We  recognize,  however,  that  some 
recently-established  low-fare  airlines 
compete  successfully  while 
participating  in  none  of  the  systems  and 
that  Southwest  Airlines  has  succeeded 
without  participating  in  any  system 
except  Sabre.  Nonetheless  we  befieve 
that  the  systems  still  have  market  power 
with  regard  to  the  major  portion  of  the 
airline  industry.  Despite  the  growing 
number  of  low-fare  airlines,  the  more 
established  airlines  provide  the  great 
majority  of  domestic  airline  service  and 
virtually  all  of  the  international  service 


operated  by  U.S.  airlines.  And  even 
Southwest  has  found  it  necessary  to 
participate  in  Sabre,  albeit  at  a  low  level 
[formerly  "call  direct"  and  now  Basic 
Booking  Request). 

Moreover,  for  a  number  of  years, 
Southwesfs  refusal  to  participate  in  any 
system  but  Sabre  did  not  entirely 
prevent  travel  agents  u.=ing  those 
systems  from  obtaining  some 
information  on  Southwesfs  services  and 
using  the  systems  to  write  tickets  on 
Southwest.  In  1994,  however,  the  other 
three  systems — Apollo,  Worldspan,  and 
System  One — changed  their  policies  on 
the  treatment  of  non-participating 
carriers  in  ways  which  made  the  sale  of 
tickets  on  Southwest  much  harder  for 
travel  agents  using  one  of  those  systems. 
While  section  255.11  of  our  rules  states 
that  a  system  must  treat  all  non-paying 
airlines  the  same,  an  airline  that  refuses 
to  participate  in  a  system  has  no  right 
under  our  rules  to  obtain  CRS  services. 
Apollo,  Worldspan.  and  System  One 
each  changed  its  policies  on  non-paying 
carriers  so  that  travel  agents  using  the 
system  no  longer  had  ready  access  to  the 
schedules  offered  by  an^  non-paying 
carrier  and,  as  to  two  of  the  systems, 
could  no  longer  use  the  system  to  write 
tickets  on  such  carriers.  As  a  result, 
agents  using  these  systems  could  no 
longer  efficiently  serve  customers  who 
wanted  to  fly  on  Southwest.  ASTA 
Answer  at  2-3.  This  experience  is 
relevant  to  several  issues  raised  by 
Alaska's  petition,  as  explained  below. 

Regulatory  Background 

Because  each  vendor  has  the  power 
and  the  incentive  to  deny  competing 
carriers  access  to  its  system  except  on 
terms  which  will  prejudice  the 
competitive  position  of  those  carriers, 
we  and  the  Board  determined  that 
regulations  restricting  the  discretion  of 
CRS  owners  were  necessary  to  protect 
airline  competition  and  to  ensure  that 
consumers  obtain  accurate,  complete, 
and  unbiased  information  on  airline 
services.  14  CFR  Part  255,  originally 
adopted  by  the  Board,  Regulation  ER- 
1385,  49  FR  32540  (August  15,  1984). 
and  readopted  by  us,  57  FR  43780 
(September  22, 1992),  after  the 
publication  of  a  notice  of  proposed 
rulemaking.  56  FR  12586  (March  26, 
1991).  Those  rules  regulate  several 
aspects  of  CRS  operations,  including 
CRS  contracts  between  vendors  and 
participating  carriers  and  between 
vendors  and  subscribers  (subscribers  are 
the  travel  agencies  using  a  system  by 
contract  with  the  system),  although  they 
do  not  address  the  issue  raised  by 
Alaska's  petition.  When  we  readopted 
and  modified  those  ndes  in  1992,  one 
of  our  goals  was  to  give  carriers  (and 
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travel  agencies)  a  greater  ability  to 
choose  alternative  means  of 
elertrrni'-al'v  transmit'ing  information 
and  maxing  airune  Oookings.  We 
reasoned  that  this  would  promote 
competition  in  the  airline  and  CRS 
businesses  S"  FR  at  43781.  4:^797 

To  advance  this  goal,  we  adopted  a 
rule  isection  255.9)  givmg  travel  agency 
subscribers  the  right  to  use  CRS 
terminals  not  owned  by  a  vendor  to 
access  other  systems  and  databases  with 
airline  service  information  We  expected 
that  this  rule  would  make  it  practicable 
for  carriers  to  create  direct  Unks 
between  the  carriers'  internal 
reservations  systems  and  CRS  terminals 
at  travel  agencies,  which  would  enable 
carriers  to  bypass  CRSs  for  some 
transactions.  57  FR  at  43796-43798.  We 
also  prohibited  certain  types  of  contract 
clauses  imposed  by  vendors  on 
subscribers — rollover  clauses,  minimum 
use  clauses,  and  parity  clauses — that 
unreasonably  restricted  the  agency's 
ability  to  use  more  than  one  system  or 
to  replace  one  svstem  with  ajiother  as  its 
primary  system'  57  FR  at  43823-43824. 

We  are  proposing  to  grant  Alaska's 
rulemaking  petition,  because  we  believe 
that  the  airline  parity  clauses  challenged 
by  Alaska  resemble  the  types  of 
restrictive  practices  currently  prohibited 
by  our  rules:  the  airline  parity  clauses 
seemingly  lack  a  legitimate  business 
justification,  and  they  unduly  restrict 
the  business  options  of  the  firms  on 
which  they  are  imposed.  While  section 
255.7  of  our  rules  requires  each  airline 
with  a  significant  ownership  share  in  a 
CRS  to  participate  in  other  systems  at 
the  level  in  which  it  participates  in  its 
own  system,  the  rationale  for  that  rule 
does  not  apply  to  non-vendor  airlines. 

The  Vendor  Contract  Clauses 

Sabre,  System  One  and  Worldspan, 
but  not  Apollo,  each  requires  every 
carrier  participating  in  the  system  to 
agree  that  it  will  participate  at  as  least 
as  high  a  level  of  service  as  it 
participates  in  any  other  system.  These 
parity  clauses  do  not  excuse  the  airline 
from  this  requirement  if  the  service 
offered  by  the  system  imposing  the 
clause  is  inferior  or  more  expensive 
than  the  similar  level  of  service  being 
purchased  by  the  participating  airline 
from  another  system  (the  Appendix  to 
Alaska's  Petition  sets  forth  each 
system's  contract  terms  on  this  issue). 

Each  CRS  offers  carriers  several  levels 
of  participation  in  its  system.  The 
vendors  obtain  payments  from 
participating  carriers  for  CRS  services 
by  charging  them  a  fee  for  each  booking 
made^rough  the  system.  The  booking 
fee  increases  as  the  carrier's  level  of 
participation  increases.  For  example. 


when  .Maska  filed  its  petition  a  carrier 
could  participate  in  Sabre  at  the  "call 
direct"  level,  where  ♦he  system 
displayed  the  uarner  s  schedules  but 
neither  showed  whether  seats  are 
available  nor  enabled  the  agent  to  make 
a  booking  on  the  carrier.  When  a  carrier 
participates  at  the  "full  availability" 
level,  travel  agents  can  use  the  system 
to  leam  whether  seats  are  available  on 
the  carrier  and  make  a  booking.  When 
Alaska  filed  its  complaint,  Sabre's 
charge  for  the  full  availability  level  of 
service  was  $2  43  per  segment  booked 
and  $1.25  per  segment  for  the  call  direct 
level  of  service.  Alaska  Petition  at  7. 

After  Alaska  filed  its  petition.  Sabre 
changed  its  participation  levels  by 
eliminating  the  call  direct  level  and 
creating  a  new  level  of  service,  Basic 
Booking  Request,  which  allows  travel 
agents  to  make  a  reservation  with  the 
participating  airUne  through  Sabre;  in 
contrast  to  the  call  direct  level,  the  agent 
does  not  need  to  call  the  airline  by 
telephone  to  make  a  booking.  Sabre  does 
not  display  availability  information  for 
carriers  participating  at  the  Basic 
Booking  Request  level,  and  any  booking 
request  made  by  a  travel  agent  will  take 
longer  to  process  than  it  would  for 
carriers  participating  at  the  full 
availability  level.  The  fee  charged  the 
airline  is  $1.60  per  segment  booked. 
Alaska  Reply  Comments  at  15. 

In  addition  to  the  different  levels  of 
participation,  systems  separately  offer 
different  enhancements,  such  as  the 
ability  to  display  a  seat  map  of  the 
aircraft  used  for  the  flight  being  booked 
by  a  travel  agent  or  to  issue  a  boarding 
pass. 

Almost  all  major  carriers  have 
participated  in  each  system  at  the  full 
availability  level  or  at  a  higher  level 
involving  some  form  of  direct  access. 
However,  in  the  past  some  U.S.  carriers 
have  limited  their  participation  in  a 
system  in  order  to  save  money  by 
avoiding  the  higher  booking  fees 
charged  for  higher  levels  of 
participation.  Airline  Marketing 
Practices  at  68.  Galileo  represents  that 
more  than  one  hundred  airlines 
participate  in  Apollo  at  a  higher  level 
than  they  do  in  Sabre.  Galileo 
Comments  at  3.  Thus,  while 
participation  at  some  level  in  each 
system  appears  to  be  essential  for  almost 
all  U.S.  airlines,  airlines  may  be  able  to 
compete  wdthout  using  all  of  the  service 
features  offered  by  a  system. 

If  a  system  did  hot  impose  a  parity 
clause,  an  airline  that  had  no  significant 
ownership  affiliation  with  a  CRS  could 
participate  at  a  lower  level  in  that 
system  and  at  a  higher  level  in  other 
systems.  If  an  airline  and  its  affiliates 
own  five  percent  or  more  of  the  equity 


of  one  system,  that  airline,  deemed  a 
"system  owner"  under  14  CFR  255.3. 
mtist  participate  in  each  other  system 
and  its  enhancements  if  the  airline 
participates  in  such  enhancements  in  its 
own  system,  if  the  other  systems  offer 
commercially  reasonable  terms  for  such 
participation.  14  CFR  255.7  (for  the 
rationale  for  this  rule  see  57  FR  43800- 
43801).  Nothing  in  our  rules  requires 
other  airlines  to  participate  in  any 
system,  although  in  some  circumstances 
an  airline's  refusal  to  participate  could 
be  an  imfair  method  of  competition  or 
a  form  of  discrimination  prohibited  by 
the  United  States'  bilateral  air  services 
agreements. 

Alaska's  Rulemaking  Petition 

Alaska's  rulemaking  petition  stems 
from  American's  efforts  to  keep  Alaska 
from  lowering  its  level  of  participation 
in  Sabre,  the  system  affiliated  with 
American,  while  maintaining  a  higher 
level  of  participation  in  other  systems. 
American  contends  that  the  parity 
clause  included  in  Alaska's 
participation  contract  with  Sabre  bars 
Alaska  from  reducing  its  level  of 
participation  in  Sabre  unless  Alaska 
similarly  reduces  its  level  of 
participation  in  all  other  systems. 

Alaska  was  considering  reducing  its 
participation  in  Sabre  from  the  full 
availability  level  to  the  call  direct  level 
in  order  to  reduce  its  costs.  Alaska  has 
generally  become  increasingly 
dissatisfied  with  CRS  services,  in  part 
due  to  increased  booking  fees  and  in 
part  due  to  the  ways  in  which  the 
airUnes  owming  the  systems  allegedly 
discriminate  against  other  airlines. 
Alaska  Petition  at  6-7.  One  of  Alaska's 
major  competitors.  Southwest, 
participates  in  Sabre  at  a  low  level  and 
thus  incurs  lower  CRS  costs  than  Alaska 
for  Sabre  bookings.  As  explained  above. 
Sabre  charges  higher  booking  fees  when 
a  carrier  participates  in  the  system  at  a 
higher  level.  Alaska  Petition  at  7,  17. 

Although  Sabre  has  eliminated  the 
call  direct  level  and  replaced  it  with  the 
Basic  Booking  Request  level,  Alaska  was 
still  considering  reducing  its 
participation  in  Sabre.  If  Alaska 
participated  in  Sabre  at  the  Basic 
Booking  Request  level,  travel  agents 
could  not  obtain  availability 
information  on  Alaska  through  the  CRS, 
but  they  could  make  bookings 
electronically.  Alaska  Reply  Comments 
at  5.  7. 

American  told  Alaska  that  reducing 
its  participation  level  would  violate  the 
parity  clause  in  Alaska's  Sabre  contract 
if  Alaska  continued  to  participate  at  a 
higher  level  in  any  other  system,  as 
Alaska  had  plarmed.  American  filed  suit 
against  Alaska  to  enforce  the  parity 
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clause.  .American  Ajrltnes  v.  Alaska 
.Airlines,  N.D.  Texas  Qv.  Action  No.  4- 
94C:V-.595-Y. 

In  addition  to  defending  itself  in  that 
suit.  Alaska  has  asked  us  to  adopt  a  rule 
invalidating  the  parity  clauses.  Alaska's 
proposed  rule  reads  as  follows: 

No  system  may  claim  discrimination  or  ■ 
require  participating  carriers  which  are  not 
system  owners  to  maintain  any  particular 
level  of  participation  in  its  system  on  the 
basis  of  participation  levels  selected  by 
participating  carriers  in  any  other  system. 

To  support  its  petition.  Alaska  first 
notes  that  we  adopted  a  rule,  section 
255.9,  in  our  last  CRS  rulemaking  which 
gives  travel  agencies  the  right  to  use 
their  CRS  terminals,  if  not  owned  by  the 
vendor,  to  access  other  systems  and 
databases.  We  thereby  intended  to  give 
non-vendor  airlines  some  ability  to 
avoid  CRS  fees  by  creating  direct  links 
between  travel  agencies  and  their 
internal  reservations  systems.  Alaska 
argues  that  the  vendors'  parity  clauses 
will  discourage  carriers  from  creating 
direct  links,  by  keeping  them  from 
reducmg  their  level  of  participation  in 
one  system  unless  they  do  so  in  all 
systems,  which  would  be  too  risky  for 
most  carriers.  According  to  Alaska,  if  a 
carrier  cannot  reduce  its  booking  fee 
costs  by  reducing  its  participation  level, 
it  will  have  little  incentive  to  incur  the 
costs  of  creating  direct  links  between 
the  agencies  using  that  system  and  the 
earner's  own  internal  reservations 
system.  Alaska  Petition  at  10-11. 

Secondly,  .Maska  contends  that  the 
parity  clauses  limit  a  non-vendor 
carrier's  ability  to  respond  to 
unacceptable  CRS  service  or  pricing.  If 
a  carrier  wished  to  reduce  its  level  of 
participation  in  one  system  because  the 
system's  service  was  poor  or  too 
expensive,  the  carrier  could  not  do  so 
unless  it  simultaneously  reduced  its 
level  of  participation  in  other  systems, 
even  if  the  other  systems'  service  and 
pricing  were  superior.  Alaska  Petition  at 
13  Alaska,  however,  has  not  alleged 
that  Sabre's  service  and  pricing  are  in 
fact  inferior  to  the  service  and  pricing 
offered  by  other  systems. 

In  response  to  the  argiunent  of  the 
parties  opposing  the  petition  that  Alaska 
could  avoid  the  effects  of  the  Sabre 
clause  by  suspending  entirely  its 
participation  in  Sabre.  Alaska  claims  it 
could  never  afford  to  do  that.  Alaska 
relies  on  travel  agencies  for  85  percent 
of  its  bookings,  so  it  could  not  afford  to 
take  any  action  that  would  aUenate  the 
travel  agency  community.  Alaska  Reply 
Comments  at  19-20;  Alaska  Reply 
Comments  at  3. 


Comments  on  Alaska's  Petition 

In  response  to  our  request  for 
comments  on  Alaska's  petition,  we 
received  comments  opposing  Alaska's 
petition  from  the  three  vendors  that  use 
parity  clauses,  the  two  major  travel 
agency  trade  associations,  and  three 
travel  agencies,  Galileo  filed  a  late 
comment  supporting  Alaska's  petition. 
Our  staff  has  met  with  American, 
Galileo,  Alaska,  and  Midwest  Express 
on  the  petition  and  American's 
enforcement  of  the  parity  clause  earUer 
this  year,  as  discussed  below.  Midwest 
Express  supported  Alaska's  opposition 
to  Sabre's  parity  clause. 

American  argues  that  its  contract 
clause  is  necessary  to  prevent  a  carrier 
like  Alaska  from  discriminating  in  favor 
of  one  system  by  reducing  its  level  of 
participation  in  other  systems,  that 
Alaska  unfairly  intends  to  get  the 
benefits  of  Sabre  participation  without 
paying  for  them,  that  travel  agencies 
would  be  hurt  if  they  could  not  make 
bookings  on  Alaska  through  their  CRS, 
and  that  the  contract  clause  prevents 
foreign  airlines  from  discriminating 
against  a  U,S.  system  in  favor  of  a 
system  with  which  they  have  ownership 
or  meirketing  ties.  American  also  argues 
that  the  clause  does  not  unfairly  restrict 
Alaska's  distribution  options,  since 
Alaska  is  always  free  to  quit 
participating  in  Sabre.  Furthermore, 
some  of  Alaska's  major  competitors 
participate  in  Sabre  at  the  full 
availability  level.  And,  according  to 
American,  the  Sabre  contract  clause  is 
similar  to  other  contract  clauses  which 
the  courts  have  found  permissible  under 
the  antitrust  laws. 

Worldspan  argues  that  we  should  not 
attempt  to  regulate  the  kind  of  contract 
issue  raised  by  Alaska  and  that  in  any 
event  no  rule  should  be  proposed  until 
after  the  completion  of  our  current 
investigation  into  the  CRS  business  and 
airline  marketing  practices.  Worldspan 
also  asserts  that  the  rule  proposed  by 
Alaska  would  harm  the  smaller  systems, 
because  carriers  would  be  more  likely  to 
withdraw  fix)m  those  systems  than  from 
the  largest  two  systems.  In  opposing 
Alaska's  petition.  System  Chie 
Information  Management  focuses  on  the 
harm  Alaska's  business  proposal  would 
cause  travel  agencies  and  the 
competitive  position  of  the  smaller 
CRSs.  System  One  Information 
Management  further  asserts  that  the 
parity  clauses  are  consistent  with 
antitrust  principles  and  do  not  unduly 
restrict  Alaska's  response  to 
unsatisfactory  CRS  service  and  fees. 
While  ASTA  has  supported  rules 
giving  travel  agencies  and  airlines  more 
flexibility  in  receiving  and  sending 


airline  information,  ASTA  opposes 
Alaska's  petition  because  travel  agencies 
still  must  depend  on  the  systems  for 
airline  mformalion  and  booking 
capabilities.  If  an  airline  does  not  fully 
participate  in  the  system  used  by  an 
agency,  the  agency's  alternatives  for 
obtaining  information  and  making 
bookings  on  that  airline  are  quite 
burdensome,  as  shown  by  the  recent 
experience  of  many  agencies  when  the 
policy  changes  by  Apollo,  Worldspan, 
and  System  One  made  it  more  difficult 
for  agents  to  book  customers  on 
Southwest.  ASTA  accordingly  cannot 
support  a  rule  which  would  make  it 
easier  for  other  airlines  to  reduce  their 
level  of  participation  in  the  CRSs. 

Furthermore,  ASTA  points  out  that 
travel  agencies  would  have  a  limited 
ability  to  switch  to  another  system  if  a 
major  airline  in  their  region  stopped 
fully  participating  in  the  agencies'  CRS. 
Most  travel  agency  contracts  for  CRS 
services  have  five-year  terms,  so  an 
agency  probably  would  be  forced  to 
continue  using  a  system  even  if  the 
airline's  reduced  level  of  participation 
substantially  reduced  the  value  of  the 
system  used  by  an  agency.  As  a  result, 
ASTA  contends  that  we  should  allow 
travel  agencies  to  cancel  their  CRS 
contracts  on  short  notice  if  we  grant 
Alaska's  rulemaking  petition, 

ARTA  similarly  argues  that  Alaska's 
proposal  would  injure  travel  agencies. 
According  to  ARTA,  over  one-third  of 
the  agencies  in  the  Pacific  Northwest 
and  Alaska — the  regions  where  Alaska 
principally  operates — use  Sabre,  and 
those  agencies  will  be  at  a  considerable 
competitive  disadvantage  if  Alaska 
reduces  its  participation  in  Sabre, 
Three  travel  agencies — Carlson 
Wagonlit  Travel  of  Minneapolis,  Austin 
Travel  of  Melville,  New  York,  and  Tyee 
Travel  of  Wrangell,  Alaska — wrote  to 
oppose  Alaska's  petition.  Tyee  Travel,  a 
Sabre  subscriber,  states  that  Alaska's 
reduction  in  the  level  of  participation  in 
Sabre  would  seriously  damage  the 
agency's  abiUty  to  operate  and  survive, 
Carlson  Wagonlit  Travel  and  Austin 
Travel  contend  that  a  rule  allowing 
airlines  to  reduce  their  participation  in 
one  system  would  injure  travel  agencies. 

Apollo  Travel  Services  (ATS),  which 
distributes  Apollo  in  the  United  States, 
Mexico,  and  the  Caribbean  and  manages 
the  system's  distribution  in  Japan,  filed 
a  comment  opposing  ASTA's  requested 
rule  giving  travel  agencies  the  right  to 
terminate  a  CRS  contract  before  it 
expires.  ATS  claims  that  its  abiUty  to 
offer  travel  agencies  contracts  with 
terms  as  long  as  five  years  gives  it  the 
ability  to  recover  its  costs  over  a  longer 
period  and  thus  enables  it  to  offer  lower 
prices  to  travel  agencies.  ATS  would 
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have  to  increase  its  charges  to  travel 
agencies  if  subscribers  had  the  freedom 
to  cancel  contracts  before  the  end  of 
their  term. 

No  one  else  submitted  comments  to 
us  on  Alaska's  petition  until  Sabre 
recently  enforced  the  parity  clause 
against  many  of  the  airlines 
participating  in  its  system,  as  described 
next. 

Sabre's  Recent  Enforcement  of  Its 
Parity  Clause 

While  we  were  considering  Alaska's 
petition.  Sabre  notified  its  participating 
airlines  that  Sabre  vvas  revising  its 
contractual  terms  and  that  each 
participating  airline  had  to  sign  the 
contract  amendment.  Sabre's  letter  to 
many  of  these  airlines  additionally 
stated  that  Sabre  would  eliminate  the 
airline's  services  from  Sabre's  display 
on  February  1, 1996,  unless  the  airline 
upgraded  its  participation  level  in 
Sabre,  since  the  airline  allegedly  was 
participating  at  a  higher  level  in  another 
system  than  it  was  participating  in 
Sabre. 

Two  of  the  airlines  receiving  this 
letter  were  .Maska  and  Midwest  Express, 
each  of  which  uses  Sabre  as  its  internal 
reservations  system.  Since  they  are 
"hosted"  in  Sabre,  they  thought  that 
Sabre  provided  its  subscribers  at  least  as 
much  functionahty  for  information 
requests  and  booking  transactions  on 
themselves  as  was  provided  by  any 
other  system.  In  their  view,  accordingly, 
they  were  already  in  compliance  with 
Sabre's  parity  clause.  They  asked  us  to 
stop  Sabre  from  compelling  them  to 
purchase  additional  services  from  Sabre, 
a  demand  that  they  estimated  would 
raise  their  booking  fee  expenses  by  over 
ten  percent.  After  meeting  with  these 
two  airlines,  Patrick  V.  Murphy,  the 
Deputy  Assistant  Secretary  for  Aviation 
and  International  Affairs,  wrote  Sabre 
and  obtained  its  agreement  that  Sabre 
temporarily  would  not  compel  either 
airline  (or  any  other  airline  hosted  in 
Sabre)  to  upgrade  its  participation  level. 
Although  Alaska  and  Midwest  focused 
at  the  meeting  on  Sabre's  demands  that 
each  airline  upgrade  its  participation  in 
Sabre,  Alaska  also  noted  that  it  was  no 
longer  considering  reducing  its  level  of 
participation  in  Sabre.  Alaska  still  asked 
us  to  prohibit  parity  clauses,  since  it  did 
not  wish  to  be  compelled  by  contract  to 
buy  CRS  services  that  it  preferred  not  to 
use. 

Soon  after  Alaska  and  Midwest 
Express  had  presented  their  complaint, 
Galileo  complained  in  writing  to  Mr. 
Murphy  that  Sabre's  threats  to 
participating  airlines  were  causing  some 
airlines  to  comply  wath  Sabre's 
demands  by  reducing  their  level  of 


participation  in  GaUleo  rather  than 
increasing  their  level  of  participation  in 
Sabre,  Galileo  thereafter  filed  a 
comment  supporting  Alaska's  petition. 
Galileo  complains  that  Sabre's  parity 
clause  restricts  CRS  competition,  since 
the  clause  prevents  airlines  from 
choosing  their  participation  level  and 
other  features  in  each  system  on  the 
basis  of  price  and  quality.  Since  an 
airline's  Sabre  fee  expenses  will 
increase  if  the  airline  increases  its 
participation  level  in  Sabre,  an  airline 
will  be  reluctant  to  maintain  a  higher 
level  of  participation  in  Apollo  (or 
another  system)  if  the  airline  must  then 
increase  its  participation  level  in  Sabre 
and  thereby  inciu  higher  CRS  costs.  As 
a  result,  Sabre's  threats  have  forced 
some  airlines  to  reduce  the  amount  of 
services  they  are  purchasing  from 
Galileo,  which  reduces  Galileo's 
revenues,  even  though  those  airlines 
would  prefer  to  buy  a  higher  level  of 
CRS  services  from  GaUlee. 

In  response  to  Mr.  Murphy's  letter, 
Ajperican  and  Sabre  met  with  him  and 
Department  staff  members  to  discuss 
American's  rationale  for  the  parity 
clause.  Sabre  stated  that  it  had  begun 
requiring  parity  and  non-discrimination 
clauses  in  its  participation  agreemenis 
with  several  European  airlines,  since  the 
refusal  of  some  European  carriers  to 
participate  in  Sabre  at  the  full 
availability  level  had  injured  Sabre's 
marketing  efforts  with  European  travel 
agencies.  Sabre  also  feared  that  some 
foreign  airlines  might  otherwise  deny 
commissions  to  travel  agencies  in  the 
airlines'  homelands  if  they  used  Sabre 
to  make  bookings  on  the  foreign  flag 
carrier.  Within  the  past  year  Sabre  has 
successfully  invoked  the  parity  clause 
against  several  foreign  airlines  that 
participated  at  a  high  level  in  a 
competing  system  marketed  by  those 
carriers  while  participating  in  Sabre  at 
a  relatively  low  level. 

Althougn  Sabre  developed  the  parity 
and  non-discrimination  clauses  to 
protect  its  ability  to  market  its  services 
in  foreign  countries.  Sabre  beUeves  that 
a  U.S.  airline  like  Alaska  with  a  large 
market  share  in  some  regions  could 
distort  CRS  competition  by  reducing  its 
level  of  participation  in  some  systems 
but  not  others.  If  a  carrier  did  that, 
travel  agencies  in  regions  where  that 
airline  was  a  major  airline  would  be 
compelled  to  choose  a  system  where  the 
airline  participated  at  a  higher  level. 
American  claimed,  for  example,  that 
Sabre  would  have  to  abandon  the 
Seattle  market  if  Alaska  did  not 
participate  fully  in  the  system. 

In  a  later  meeting  with  our  staff  on  the 
issue,  Galileo  stated  that  four  carriers 
had  lowered  their  level  of  participation 


in  its  Apollo  system  due  to  Sabre's 
threats  to  enforce  the  parity  clause  and 
that  GaUleo  beUeved  more  carriers 
would  do  so  since  Sabre  had  given  a 
number  of  carriers  more  time  to  decide 
how  to  respond  to  Sabre's  demands  to 
either  upgrade  their  participation  in 
Sabre  or  downgrade  their  participation 
in  Apollo.  Galileo  beUeves  that  it  is  a 
leader  in  developing  higher-level 
functionahty  and  that  many  airlines 
therefore  will  choose  to  participate  in 
Apollo  at  a  higher  level  than  in  other 
systems  if  they  are  free  to  do  so. 

The  Need  for  a  Rnle  Barring  Airline 
Parity  Clauses 

After  considering  the  comments,  we 
have  determined  to  propose  the  rule 
requested  by  Alaska.  As  shown  in  our 
last  rulemaking  (and  in  the  Board's 
rulemaking),  the  CRSs  have  a 
substantial  abiUty  to  impose  onerous 
contract  terms  on  participating  airlines, 
for  the  systems  have  little  need  to 
com{>ete  for  airUne  participants.  Almost 
all  major  airlines  are  compelled  to 
participate  in  each  system,  even  if  the 
CRS  imposes  unreasonable  terms  for 
participation.  Thus  a  participating 
carrier  has  little,  if  any,  bargaining 
power  on  contract  issues  like  the  airline 
parity  clause  demanded  by  Sabre. 

We  believe  that  the  use  of  parity 
clauses  should  be  resolved  through  a 
rulemaking  proceeding,  rather  than 
through  enforcement.  Since  three  of  the 
four  ORSs  in  the  United  States  use 
parity  clauses,  the  question  of  the 
legality  of  their  use  raises  an  industry- 
wide issue  more  appropriately 
considered  in  a  rulemaking  proceeding. 
In  a  rulemaking  all  potentially 
interested  persons  can  submit  factual 
information  and  legal  and  poUcy 
arguments. 

While  we  have  been  reluctant  to 
regulate  CRS  contracts  in  detail,  the 
parity  clauses  substantially — and 
unfairly — restrict  a  non-vendor  airline's 
ability  to  choose  the  level  at  which  it  is 
willing  to  participate  in  a  system.  Under 
those  clauses,  each  vendor  in  effect  is 
stating  that  it  refuses  to  do  business 
with  a  customer  unless  that  customer 
buys  the  same  level  of  services  from  it 
that  the  customer  buys  from  any 
competing  system.  Furthermore,  the 
clauses  used  by  some  systems  bar  an 
airline  like  Alaska  from  reducing  its 
level  of  participation  even  if  the  system 
imposing  that  requirement  offers  lower 
quality  service  or  charges  higher  prices. 
If  Worldspan's  charges  for  participation 
at  the  full  availability  level,  for  example, 
were  much  higher  than  Apollo's  charges 
for  the  same  level  of  service,  the 
Worldspan  contract  would  still  compel 
Alaska  to  maintain  its  Worldspan 
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participation  at  the  full  availability 
level,  as  long  as  Alaska  participated  at 
that  level  in  Apollo. 

The  contract  t  lauses,  moreover, 
unreasonably  restrict  Alaska's  ability  to 
choose  Its  participation  level  in 
different  systems.  Sabre's  contract  with 
.Alaska,  for  example,  gives  Alaska  only 
three  choices:  it  can  maintain  its 
participation  at  the  full  availability 
level,  since  it  participates  in  other 
systems  at  that  level;  it  can  maintain  Its 
participation  at  the  full  availability  level 
in  one  or  more  of  the  other  systems  and 
withdraw  entirely  from  Sabre;  or  it  can 
reduce  its  level  of  participation  in  every 
system  below  the  full  availability  level. 
Alaska  thus  cannot  respond  to  its 
changing  distribution  needs  by  lowering 
its  participation  level  in  Sabre  (and 
hence  its  costs)  while  maintaining  its 
participation  at  the  full  availability  level 
in  one  or  more  other  systems. 

.\lthough  the  commenters  claim  that 
Alaska  could  easily  resolve  its  alleged 
dissatisfaction  with  Sabre's  full 
availability  level  service  by 
withdrawing  entirely  from  Sabre,  see, 
e.g..  American  Response  at  16,  Alaska 
explains  that  this  is  not  a  realistic 
option,  .-\laska  depends  on  travel  agency 
bookings  for  the  great  majority  of  its 
total  revenues,  and,  if  it  wdthdrew 
entirely  frnm  Sabre,  the  many  travel 
agencies  using  Sabre  as  their  primary 
system  would  find  it  so  difficult  to 
obtain  information  on  Alaska's  services 
that  its  bookings  from  those  agencies 
would  fall  sharply.  Alaska  Reply 
Comments  at  7-8.  We  found  in  oiu"  last 
rulemaking  that  few  carriers  could 
afford  to  stop  participating  entirely  in  a 
system,  since  a  carrier  taking  that  action 
would  lose  a  substantial  portion  of  its 
bookings  from  that  system's  subscribers. 
57  Fed.  Reg.  at  43783.  None  of  the 
parties  opposing  Alaska's  petition  has 
shown  that  coiQplete  withdrawal  from 
Sabre  would  be  an  acceptable  business 
option  for  an  airline  like  Alaska. 

While  complete  withdrawal  from  a 
system  is  not  a  practicable  option  for  a 
non-vendor  airline,  a  reduction  in  its 
level  of  participation  might  be  a 
reasonable  business  strategy.  While  no 
major  airline  except  Southwest  has 
chosen  not  to  participate  at  all  in  one  or 
more  systems,  some  major  airlines  have 
limited  their  participation  in  CRSs. 
Airline  Marketing  Practices  at  68.  The 
panty  clauses,  as  shown,  unreasonably 
restrict  an  airline's  ability  to  choose  this 
option. 

American's  claim  that  complete 
withdrawal  from  a  system  is  an 
acceptable  alternative  for  a  dissatisfied 
participating  airline  is  inconsistent  with 
American's  other  claim  that  parity 
clauses  are  needed  to  protect  travel 
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agencies  from  the  loss  of  functionality 
in  booking  airlines  important  to  an 
agency's  business.  Obviously  travel 
agencies  will  become  much  more 
inefficipnt  if  such  an  airline  withdraws 
completely  from  a  system  than  if  it 
lowers  its  level  of  participation  in  the 
system.  Non-vendor  airlines  should  be 
firee  to  make  their  own  decisions  on 
their  level  of  participation  in  each 
system.  In  m^ng  such  decisions,  those 
airlines  vrill  consider  the  impact  of  their 
choices  about  CRS  participation  on  the 
travel  agencies'  ability  to  market  their 
services. 

Furthermore,  the  parity  clauses 
discourage  airlines  from  creating  direct 
electronic  links  between  their  own 
reservations  systems  and  travel 
agencies.  As  Alaska  expldns,  if  an 
airline  otherwise  willing  to  bear  the 
costs  of  establishing  such  links  still  had 
to  pay  the  costs  of  CRS  participation  at 
a  high  level,  the  airline  would  have  less 
economic  incentive  to  create  direct 
Unks.  Alaska  PeUUon  at  10-11.  By 
discouraging  airlines  from  creating     • 
direct  links  between  travel  agencies  and 
their  internal  reservations  systems,  the 
parity  clauses  frustrate  one  of  the  major 
goals  of  our  last  rulemaking,  making  it 
possible  for  airlines  and  travel  agencies 
to  develop  alternative  means  of 
transmitting  airline  information  and 
making  bookings.  57  FR  at  43781, 
43797.  The  parity  clauses,  moreover, 
reduce  airline  competition,  since  the 
carriers  owning  the  systems  are 
restricting  other  airlines  from  reducing 
their  distribution  costs  by  creating 
alternatives  to  full  CRS  participation.  If 
other  airlines  could  reduce  their 
participation  in  one  or  more  systems, 
they  would  reduce  their  booking  fee 
costs.  The  parity  clauses  prevent 
airlines  like  Alaska  from  lowering  their 
costs  and  improving  their  distribution 
methods  by  restricting  their  ability  to 
choose  the  level  of  CRS  services  best 
suited  to  their  needs. 

In  addition  to  injuring  non-vendor 
participating  airlines  like  Alaska,  the 
parity  clauses  also  injure  CRS 
competition.  As  shovra  by  Galileo's 
comments,  a  system  offering  more 
attractive  prices  and  services  may  obtain 
less  business  than  it  otherwise  would, 
because  some  airlines  will  be  unwilling 
to  purchase  a  higher  level  of  that 
system's  services  when  doing  so  will 
force  them  to  increase  their  purchases 
from  other  systems,  even  if  die  latter 
offer  lower  quality  services  or  charge 
higher  fees. 

Indeed,  the  parity  clauses  imposed  on 
participating  airlines  are  quite  similar  in 
effect  to  the  parity  clauses  formerly 
imposed  on  travel  agency  subscribers. 
Those  clauses  required  an  agency  to  use 


a  number  of  terminals  for  one  system 
comparable  to  the  number  of  terminals 
used  to  access  other  systems.  In  our 
rulemaking  we  found  that  the  clauses 
discouraged  agencies  from  using  more 
than  one  system.  We  therefore 
prohibited  such  clauses.  56  FR  at 
12624-12625;  57  FR  at  43826. 

Finally,  we  doubt  that  firms  in  any 
competitive  industry  could  unilaterally 
impose  any  similar  requirement  on  their 
customers.  While  purchasers  often  agree 
with  suppliers  in  competitive  industries 
to  requirements  contracts  or  contracts 
requiring  purchases  in  large  quantities 
or  over  long  periods  of  time,  in  those 
situations  the  purchaser  typically 
obtains  offsetting  benefits,  such  as  a 
guaranteed  supply  or  a  lower  price.  Cf. 
Barry  Wright  Corp.  v.  ITT  Grinnell 
Corp..  724  F.2d  227.  237  (1st  Cir.  1983) 
(Breyer,  J).  Here  the  commenters  claim 
neither  that  participating  airlines  obtain 
any  benefit  from  the  clauses  nor  that 
such  airlines  have  obtained  other 
benefits  in  exchange  for  accepting  the 
clauses. 

Legal  Authority  for  Adopting  the 
Proposed  Rule 

Under  49  U.S.C.  41712,  formerly 
section  411  of  the  Federal  Aviation  Act 
(and  codified  then  as  49  U.S.C.  1381), 
we  may  investigate  and  determine 
whether  any  air  carrier  or  ticket  agent 
has  been  or  is  engaged  in  unfair 
methods  of  competition  in  the  sale  of  air 
transportation.  That  section,  modelled 
on  section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  does  not 
confine  unfair  methods  of  competition 
to  those  practices  constituting  a 
violation  of  the  antitrust  laws.  For 
example,  we  have  the  authority  to  ban 
practices  well  before  they  become 
serious  enough  to  violate  the  antitrust 
laws,  as  the  Seventh  Circuit  held  when 
it  affirmed  the  Board's  adoption  of  CRS 
rules.  United  Air  Lines.  766  F.2d  1107, 
1114  (7di  Cir.  1985): 

Although  none  of  the  airline  owners  of 
computerized  reservation  systems  has  a 
conventional  monopoly  position  in  the 
market  for  that  service,  and  they  are  not 
accused  of  colluding,  the  Board  found  that 
some  of  them,  anyway,  had  substantial 
market  power.  This  finding  *   *   •  would 
bring  their  competitive  practices  within  the 
broad  reach  of  section  411.  We  know  from 
many  decisions  under  both  that  section  and 
its  progenitor,  section  5  of  the  Federal  Trade 
Commission  .^ct,  that  the  Board  can  forbid 
anticompetitive  practices  before  they  become 
serious  enough  to  violate  the  Sherman  Act. 

We  may  therefore  define  a  practice  as 
an  unfair  method  of  competition  and 
prohibit  it  without  finding  that  it  is  in 
fact  a  violation  of  the  antitrust  laws. 
Nonetheless,  we  doubt  that  we  could 
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prohibit  a  business  practice  on 
competitive  grounds  unless  the  practice 
is  comparable  to  practices  that  would 
violate  the  spirit  or  the  letter  of  the 
antitrust  laws. 

See,  e.g.,  E.I.  Du  Pont  de  Nemours  &■ 
Co  V.  FTC.  729  F  2d  128  (2d  Cir.  1984). 
Here  we  find  that  we  may  proscribe  the 
parity  clauses,  because  these  clauses 
appear  comparable  to  impermissible 
tying  arrangements,  violations  of  the 
essential  facility  doctrine,  and  attempts 
to  monopolize  the  electronic 
distribution  of  information  on  airline 
services  to  travel  agencies. 

CRS  Market  Power.  As  the  predicate 
for  the  findings  that  the  contract  clauses 
are  similar  to  conduct  prohibited  by  the 
antitrust  laws,  we  find  that  each  of  the 
svstems  has  market  power,  which  the 
Supreme  Couri  has  defined  as  the  power 
"to  force  a  purchaser  to  do  something 
that  he  would  not  do  in  a  competitive 
market."  Jefferson  Pansh  Hospital  v. 
Hyde,  466  U.S.  2,  14  (1984),  Eastman 
Kodak  Co.  v.  Image  Technical  Services, 
504  U.S  451.464  (1992). 

Each  vendor  has  market  power  over 
other  earners,  because  most  carriers 
have  no  adequate  alternative  to  the 
travel  agency  system  for  efficiently 
distributing  their  services,  because 
travel  agents  have  no  alternative  to  CRSs 
for  quicklv  and  efficiently  obtaining 
information  and  bookings  on  airline 
services,  because  the  great  majority  of 
agencies  use  only  one  system  (or 
predominantlv  only  one  system)  at  each 
location,  and  because  entry  into  the  CRS 
business  under  current  conditions 
would  be  extrem.ely  difficult.  As  the 
Department  of  Justice  explained  in  our 
earlier  rulemaking,  each  system  as  a 
practical  matter  holds  a  monopoly  over 
the  carriers'  access  to  its  subscribers. 
See  57  FR  at  43783-43784,  quoting  the 
Justice  Department's  comments  on  the 
advanced  notice  of  proposed 
rulemaking  at  10-11.  Since  the 
economics  of  the  airline  business  make 
it  difficult  for  a  carrier  to  operate 
successfully  if  its  services  cannot  be 
readily  marketed  by  a  significant  group 
of  distributors,  each  major  airline  must 
participate  in  each  system.  57  FR 
43783-43784. 

And,  as  discussed  above,  we  believe 
the  systems'  ability  to  impose  the  type 
of  contract  clause  challenged  by  Alaska 
is  itself  evidence  of  their  market  power. 
We  recognize,  however,  that  each 
vendor  has  made  major  improvements 
to  its  system  in  recent  years  and  that 
those  improvements  have  benefited 
participating  airlines  by  giving  travel 
agents  a  greater  ability  to  obtain  current 
information  and  to  complete  bookings 
and  other  transactions  without  errors  or 
delays.  Nonetheless,  the  systems' 


development  of  improvements  that 
benefit  participating  airlines  along  with 
travel  agenK  dops  not  disprove  our 
finding  mat  eaci.  .-,}  stem  nas  market 
power.  Cf.  57  FR  at  43781. 

As  noted  earlier,  some  recently- 
established  low-fare  carriers  compete 
while  participating  in  none  of  the 
systems.  The  systems  nonetheless  still 
have  market  power  wdth  regard  to  more 
established  airlines  And  even 
Southwest  apparently  has  found  it 
necessary  to  participate  in  one  system, 
Sabre,  albeit  at  a  low  level. 

Tying  Arrangements.  Parity  clauses 
are  analogous  to  the  kind  of  tying 
contracts  prohibited  by  the  antitrust 
laws,  since  they  result  from  a  system's 
use  of  its  market  power  to  force  each 
participating  airline  to  purchase 
ser\ices  that  it  may  not  want  as  a 
condition  to  obtaining  any  services.  The 
Supreme  Court  held  in  Eastman  Kodak 
Co.,  supra.  504  U.S.  at  461-462  (1992). 
that  a  tying  arrangement — a  seller's 
agreement  to  sell  one  product  only  on 
condition  that  the  buyer  purchase  a 
second  product  from  the  seller  (or 
promise  not  to  buy  the  product  from 
another  seller) — is  a  per  se  violadon  of 
the  Sherman  Act  if  the  seller  has 
appreciable  market  power  in  the  tying 
product  and  if  the  arrangement  affects  a 
substantial  volume  of  commerce  in  the 
tied  product.  Tying  arrangements  are 
objectionable  because  they  force  buyers 
to  accept  conditions  that  they  would  not 
accept  in  a  competitive  market.  See,  e.g., 
Jefferson  Parish  Hospital,  466  U.S.  at 
12-15. 

As  a  result  of  the  parity  clause,  a 
system  like  Sabre  will  provide  no  CRS 
services  to  a  participating  airline  unless 
the  airline  purchases  at  least  as  high  a 
level  of  services  from  Sabre  as  it 
purchases  from  other  systems.  Sabre,  for 
example,  would  not  allow  Alaska  to  buy 
any  GRS  services  unless  Alaska  buys 
services  at  the  full  availabihty  level,  as 
long  as  Alaska  participates  at  the  full 
availability  level  of  service  in  any  other 
system.  Sabre  has  taken  that  position 
even  though  Sabre  marketed  the  call 
direct  level — and  now  Basic  Booking 
Request — as  a  separate  product  and  sold 
it  to  other  airlines,  most  notably 
Southwest. 

Monopolization.  A  vendor  like  Sabre 
essentially  holds  a  monopoly  over  the 
electronic  provision  of  information  and 
booking  capabilities  on  airline  services 
to  its  subscribers,  as  explained  above,  57 
FR  43783;  ASTA  Answer  at  2-3.  By 
reqiuring  an  airline  to  participate  in 
Sabre  at  a  higher  level  than  it  prefers. 
Sabre  simultaneously  discourages  the 
airline  from  creating  alternative 
electronic  channels  for  information  and 
bookings  for  Sabre  subscribers  and 


reduces  its  subscribers'  incentives  to  use 
alternative  channels.  Sabre  achieves  this 
goal  by  requiring  the  airline  to  purchase 
a  specified  level  of  services  from  Sabre 
without  regard  to  price  or  quality.  As  a 
result,  the  parity  clause  helps  to 
maintain  Sabre's  existing  monopoly 
over  electronic  access  to  its  subscribers. 
The  clause  accordingly  is  comparable  to 
conduct  designed  to  maintain  or  create 
a  monopoly,  which  would  be  unlawful 
under  section  2  of  the  Sherman  Act. 

The  Essential  Facility  Doctrine.  Under 
the  essential  facility  doctrine,  a  firm  that 
controls  a  facility  essential  for 
competition  must  give  its  competitors 
access  to  the  facility  on  reasonable 
terms.  The  firm's  denial  of  access  will 
violate  section  2  of  the  Sherman  Act.  A 
facility  is  essential  if  it  cannot  be 
feasibly  duphcated  by  a  competitor  and 
if  the  competitor's  inability  to  use  it  will 
severely  handicap  its  ability  to  compete. 
See,  e.g.,  Aspen  Skiing  Co.  v.  Aspen 
Highlands  Skiing  Corp..  472  U.S.  585 
(1985);  Delaware  &■  Hudson  Ry.  v. 
Consolidated  Rail  Corp.,  902  F.2d  174 
(2d  Cir.  1990).  cert,  denied.  Ill  S.  Ct 
2041. 

We  concluded  in  our  rulemaking  that 
each  of  the  systems  is  comparable  to  an 
essential  facility.  Each  system  must 
therefore  offer  airlines  access  to  its 
services  on  reasonable  terms.  57  FR  at 
43790.  While  the  Ninth  Circuit  ruled  in 
a  private  antitrust  suit,  Alaska  Airlines 
V.  United  Air  Lines,  948  F.2d  536  (9th 
Cir.  1991),  that  CRSs  were  not  essential 
facilities,  its  decision  appeared  to  be 
inconsistent  vMth  decisions  by  other 
circuits  and  in  any  event  did  not  limit 
our  authority  to  determine  that  CRS 
practices  constitute  unfair  methods  of 
competition  which  we  may  prohibit,  as 
we  explained  in  our  last  nilemaking,  57 
FR  43791, 

We  believe  that  a  system  is  denying 
access  on  reasonable  terms  if  it  makes 
a  non-owTier  airline's  participation 
contingent  on  the  airline's  agreement  to 
purchase  at  least  as  high  a  level  of 
services  from  that  system  as  it  does  from 
any  other  system,  without  regard  for  the 
price  or  quality  of  the  system's  services. 

The  Commenters'  Defenses  for  the 
Airline  Parity  Clauses 

The  commenters  opposing  Alaska's 
rulemaking  petition  argue  that  we 
should  not  prohibit  p>arity  clauses,  since 
they  allegedly  promote  CRS  competition 
and  benefit  travel  agencies.  American, 
supported  by  Worldspan  and  System 
One  Information  Management,  also 
contends  that  the  clauses  are  consistent 
with  the  antitrust  laws.  We  have 
carefully  considered  these  parties' 
arguments,  particularly  those  relating  to 
the  proposed  rule's  impact  on  travel 
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agencies,  but  we  believe  that  these 
arguments  do  not  outweigh  the  reasons 
fur  granting  Alaska's  petition.  We  will 
diM-uss  first  .^inencan  >  .uititrust 
arguments  and  then  the  arguments  that 
the  rule  would  be  harmful. 

Before  addressing  these  arguments, 
we  will  address  the  claims  made  by 
American  and  (Jther  commenters  that 
the  clauses  prevent  "discrimination" 
and  "free-riding"  by  participating 
airlines.  In  making  these  claims,  these 
commenters  are  effectively  arguing  that 
any  firm  ciioosing  one  supplier  over 
another  is  "discriminating"  against 
other  suppliers  and  that  a  firm  engages 
in  "free- riding"  by  choosing  to  buy  one 
level  of  ser\ice  offered  by  a  supplier 
rather  than  a  more  expensive  level  of 
service. 

The  discrimination  claim  is  based  on 
the  theorv'  that  an  airhne  like  Alaska 
would  choose  to  distort  CRS 
competition  by  participating  in  a 
favored  system  at  a  higher  level  than  it 
participates  m  one  or  more  other 
systems.  See,  e.g..  .American  Response  at 
27.  This  could  be  of  concern,  of  course, 
if  the  airline  were  trying  to  promote  the 
market  position  of  a  system  which  it 
owned  or  marketed.  That  type  of 
discnmination  caused  us  to  adopt  the 
mandatorv-  participation  rule  for  carriers 
that  directly  or  through  an  affiliate  hold 
a  significant  ownership  position  in  a 
CRS. 

.Alaska,  however,  neither  owns  any 
share  of  a  CRS  nor  promotes  the 
marketing  of  any  CRS.  Thus  Alaska's  so- 
called  "discrimination"  is  only  its  wish 
to  exercise  the  normal  freedom  of  a 
purchaser  in  a  competitive  market  to 
choose  its  suppliers  and  the  quantity  of 
goods  or  services  that  it  will  buy  from 
each.  This  does  not  constitute 
discrimination. 

In  an  effort  to  cast  doubt  on  the 
legitimacy  of  Alaska's  approach  on 
reducing  its  distribution  costs, 
.\merican  and  System  One  Information 
Management  accused  Alaska  of  "free- 
riding".  According  to  them,  when 
Alaska  planned  to  participate  in  Sabre 
only  at  the  call  direct  level  and  to 
provide  direct  electronic  links  between 
Sabre  subscribers  and  its  internal 
reservations  system,  Alaska  sought  to 
use  Sabre  to  provide  schedule  and  fare 
information  to  travel  agencies  while 
avoiding  any  booking  fee  obUgation, 
since  the  bookings  would  be  made 
through  the  direct  link.  American 
Response  at  13-14,  18;  System  One 
Reply  at  3-4.  This  argiunent  has  an 
obvious  flaw— Alaska  must  pay  fees  set 
by  American  for  its  participation  in 
Sabre  at  the  call  direct  level.  According 
to  Alaska,  Sabre  would  then  receive  a 
booking  fee  whenever  a  travel  agent 


used  Sabre  to  issue  a  ticket  on  Alaska, 
even  if  the  booking  was  initially  made 
through  a  direct  link.  Alaska  Replv  at 
16.  Aiasita  therefore  wdi  not  oe  getting 
a  free  ride.  Indeed  Alaska  would  only  be 
doing  what  other  airlines  using  the 
lower  level  of  participation  are  already 
doing. 

American's  "free  riding"  argument  is 
thus  refuted  by  its  own  conduct.  If 
American  really  thought  earners  using 
the  call  direct  level  of  participation 
were  free  riders — carriers  obtaining 
valuable  CRS  services  without  paying 
their  share  of  the  system's  costs — then 
American  presumably  would  never  have 
offered  that  level  of  service  or  would 
have  charged  carriers  higher  fees  for 
using  it. 

Furthermore,  while  Sabre  will  not 
obtain  the  higher  fee  payable  for 
participation  at  the  full  availability  level 
if  Alaska  lowers  its  level  of 
participation.  Sabre  also  will  not  incur 
the  cost  of  transmitting  booking 
messages.  The  systems  must  believe 
there  is  a  significant  cost  created  by 
such  message  transmissions,  since  most 
U.S.  systems  now  charge  participating 
carriers  fees  based  on  separate 
transactions  rather  than  a  single  fee  per 
booking.  Sabre  in  fact  recently  imposed 
a  cancellation  charge  for  all  levels  of 
participation  except  Basic  Booking 
Request.  As  a  resuh,  the  "free  riding" 
claim  is  impersuasive. 

American's  Antitrust  Defense.  In 
arguing  that  the  parity  clauses  are 
consistent  with  the  antitrust  laws, 
American  claims  that  the  clauses  are  not 
unusual,  that  they  prevent 
discrimination,  and  that  they  are  pro- 
competitive.  American  Response  at  24. 
American  contends  that  the  clauses  are 
legitimate  even  if  analyzed  under  our 
past  findings  on  the  CRS  business  and 
each  vendor's  market  power,  findings 
with  which  American  disagrees. 
American  Response  at  24. 

In  defending  the  parity  clauses, 
American  primarily  relies  upon  a 
decision  holding  that  a  monopolist 
health  insurance  company  did  not 
violate  the  antitrust  laws  when  it 
required  physicians  to  give  its 
customers  prices  as  low  as  those  given 
customers  of  a  rival  insurance  firm. 
Cfcean  State  Physicians  Health  Plan  v. 
Blue  Cross,  883  F.2d  1101  (1st  Cir. 
1989),  cert,  denied.  494  U.S.  1027.  On 
the  theory  that  the  Blue  Cross  conduct 
at  issue  represented  a  firm's  efforts  to 
prevent  discrimination  against  it, 
American  alleges  that  its  parity  clause  is 
equally  vahd,  since  the  clause  is 
designed  only  to  prevent  discrimination 
against  Sabre.  American  Response  at 
25-26.  See  also  Blue  Cross  &■  Blue 
Shield  V.  Marshfield  Clinic,  65  F.3d 


1406,  1415  (7th  Cir.  1995),  cert,  denied, 
64  U  S.L.W.  3624  (March  19.  1996), 

American  s  reliance  on  Ocean  State 
Pttysician^  appears  to  oe  mispiacea. 
First,  as  Alaska  has  pointed  out.  the 
court's  decision  is  inconsistent  with  the 
lustice  Department's  position  in  two 
recent  cases  that  "most  favored  nation" 
clauses  of  the  type  at  issue  in  Ocean 
State  Physicians  are  anticompetitive 
because  they  reduce  price  competition. 
Alaska  Reply  Comments  at  27,  citing  the 
proposed  consent  decrees  in  United 
States  V.  Vision  Service  Plan  and  United 
States  v.  Delta  Dental  Plan  of  .Arizona. 
published  respectively  at  60  F.R.  5210 
(January  2b,  1995)  and  60  F.R.  47349 
(September  15,  1994). 

Furthermore,  the  parity  clauses  are 
not  like  the    most  favored  nation" 
clause  upheld  in  Ocean  State 
Physicians.  The  court  held  that  the 
conduct  challenged  in  Ocean  State 
Physicians  was  not  exclusionary 
because  it  represented  a  buyer's 
insistence  on  obtaining  the  lowest  price, 
a  practice  which  tended  to  further 
competition  on  the  merits.  883  F.2d  at 
1110.  The  court  additionally  noted  that 
Blue  Cross'  conduct  benefited 
consumers  by  giving  them  lower  prices. 
883  F.2d  at  nil.  C/.  Blue  Cross  &■  Blue 
Shield,  supra.  65  F.3d  at  1415.  Here,  in 
contrast,  the  parity  clauses  are  imposed 
by  sellers,  not  by  buyers,  and  the 
clauses  do  not  act  as  a  means  of 
providing  low  prices  to  the  affected 
consumers,  which  here  are  the 
participating  airlines.  Instead,  as  shown, 
the  clauses  require  airlines  to 
participate  at  a  high  level  in  a  vendor's 
system,  merely  because  they  participate 
in  other  systems  at  that  level. 

American's  other  antitrust  arguments 
are  also  unpersuasive.  American 
correctly  notes  that  a  firm  with  market 
power  may  legitimately  seek  to  increase 
its  market  share;  a  firm  wall  not  violate 
the  antitrust  laws,  for  example,  by 
developing  new  products.  See,  e.g., 
Foremost  Pro  Color  v.  Eastman  Kodak 
Co..  703  F.2d  534,  544-546  (9th  Cir. 
1983),  cert,  denied.  465  U.S.  1038.  But 
a  firm  with  market  power  may  not 
strengthen  its  market  position  by 
engaging  in  coercive  conduct.  The 
parity  clauses  appear  comparable  to  the 
kind  of  coercive  conduct  prohibited  by 
the  antitrust  laws.  In  contrast,  of  course, 
American  is  free  to  continue  improving 
Sabre  without  running  the  risk  of 
antitrust  liability. 

Furthermore,  while  American  claims 
the  clauses  are  not  unusual,  it  has  cited 
no  examples  of  similar  contract 
restrictions  in  other  industries. 

The  Commenters'  Other  Justifications 
for  Airline  Parity  Clauses:  CRS  Industry 
Effects.  In  defending  the  parity  clauses, 
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the  commenters  opposing  Alaska's 
petition  argue  that  the  clauses  promote 
competition,  at  least  m  the  CRS  and 
travel  agency  businesses,  and  benefit  the 
public.  We  find  these  arguments 
un  persuasive. 

Worldspan  and  Svstem  One 
Information  Management  claim  the 
airline  panty  clauses  promote  CRS 
competition  by  keeping  airlines  bvm 
reducing  their  level  of  participation  in 
the  smaller  systems,  Worldspan  and    " 
System  One.  According  to  their 
comments,  if  a  smaller  system  could  not 
impose  contract  terms  preventing  a 
participating  airline  from  reducing  its 
participation  in  that  system,  some 
airlines  vkfould  reduce  their  level  of 
participation  in  the  smaller  systems 
while  maintaining  a  higher  level  of 
participation  in  the  larger  systems, 
Sabre  and  Apollo.  The  smaller  systems 
would  then  be  unable  to  offer 
subscribers  as  complete  a  coverage  of 
the  airline  industry  as  the  larger  systems 
and  would  therefore  lose  subscribers  to 
one  of  the  larger  systems. 

However,  the  airline  participants  in  a 
smaller  system  will  continue  purchasing 
a  high  level  of  service  from  that  system 
if  it  offered  attractive  service  and  prices. 
Furthermore,  even  if  an  airline  reduces 
its  participation  in  a  system,  the  system 
presumably  would  stiil  provide 
information  on  the  airline's  schedules 
and  other  capabilities,  such  as  the 
ability  to  write  tickets  through  the  CRS. 

The  smaller  vendors'  own  conduct 
indicates  that  the  loss  of  subscriber 
access  to  booking  and  ticketing 
capabilities  on  some  airlines  may  not 
damage  CRS  competition.  As  discussed 
earlier,  in  1994  System  One,  Worldspan, 
and  ApoUo  each  changed  its  policies  on 
the  treatment  of  carriers  that  chose  not 
to  participate  in  the  system.  As  a  result, 
their  subscribers  foimd  it  much  more 
■  difficult  to  obtain  information  and  make 
bookings  on  non-participating  airlines. 
Southwest,  a  major  airline  in  many 
markets,  does  not  participate  in  these 
systems  (but  does  participate  in  Sabre). 
Southwest  accoimts  for  more  than  ten 
percent  of  domestic  enplanements, 
although  its  share  of  travel  agency 
bookings  for  domestic  travel  is  lower. 
The  policy  change  by  Apollo, 
Worldspan,  and  System  One  should 
have  made  those  systems  much  less 
attractive  than  Sabre  for  many  travel 
agencies.  Even  though  Southwest,  the 
major  non-participating  airline, 
continued  to  refuse  to  participate  in 
these  systems,  the  smaller  systems — and 
Apollo — nonetheless  went  ahead  with 
the  change  in  poUcy.  If  the  smaller 
systems  were  willing  to  take  that  action, 
we  do  not  see  how  ailovkdng  airlines  to 
reduce  their  level  of  participation  in  a 


system  could  cause  them  significant 
competitive  harm. 

Tne  Commenters'  Other  Justifications 
for  Parity  Clauses:  Travel  Agency 
Effects.  The  parties  opposing  Alaska's 
petition  generally  argue  that  Alaska's 
proposed  rule  would  harm  many  travel 
agencies.  If  a  major  airUne  decided  to 
reduce  its  level  of  participation  in  a 
system,  travel  agencies  using  that 
system  will  have  more  difficulty 
obtaining  information  and  making 
bookings  on  that  airUne  through  their 
system.  If,  for  example,  Alaska 
participated  in  Sabre  at  the  Basic 
Booking  Request  level,  a  travel  agency 
in  Alaska  or  the  Pacific  Northwest  using 
Sabre  will  have  higher  costs  booking 
Alaska,  an  airline  used  by  many  of  its 
customers,  since  Alaska  bookings  would 
take  longer  and  since  the  CRS  would  no 
longer  display  availability  information 
for  Alaska.  If  Alaska  reduced  its 
participation  in  another  system  to  the 
equivalent  of  the  call  direct  level 
formerly  offered  by  Sabre,  an  agency 
using  that  system  could  not  book  Alaska 
through  the  CRS  at  all  and  therefore 
would  operate  less  efficiently  than 
competing  agencies  using  other  systems. 

The  increased  difficulty  of  obtaining 
information  and  conducting 
transactions  would  not  matter  much  if 
travel  agencies  commonly  used  more 
than  one  system  or  if  the  vendors 
offered  them  short-term  contracts. 
Short-term  contracts  would  enable 
agencies  to  switch  systems  relatively 
soon  after  deciding  that  other  vendors 
offered  better  service.  However,  the 
vendors  have  traditionally  insisted  on 
long-term  contracts  (usually  five-year 
contracts)  and  on  other  contractual 
restrictions  which  discourage  the  use  of 
multiple  systems.  In  particular,  most 
travel  agencies  obtain  their  CRS 
terminals  from  a  vendor,  and  each 
vendor  commonly  bars  its  subscribers 
from  using  the  terminals  to  access  any 
other  system  or  database.  57  F.R.  at 
43796,  43822-43824;  Airline  Marketing 
Practices  at  85-91.  While  travel 
agencies  would  be  reluctant  in  any 
event  to  switch  systems  or  to  use 
multiple  systems  due  to  the  cost  of 
doing  so.  Airline  Marketing  Practices  at 
26.  87.  the  vendor  contract  clauses 
additionally  discoiu-age  travel  agencies 
from  switching  systems  or  using  several 
systems. 

ASTA  and  ARTA  specifically 
complain  that  a  rule  barring  airline 
parity  clauses  will  impair  competition 
in  the  travel  agency  industry  and  injure 
the  business  position  of  many  agencies. 
They  base  this  contention  on  their 
expectation  that  the  rule  will  cause 
some  airlines  to  reduce  their 
participation  in  some  systems  below  the 


full  availabihty  level  and  thereby  injure 
travel  agencies  by  making  their 
operations  less  efficient,  as  explained 
above.  An  agency  using  a  system  which 
no  longer  provides  the  ability  to 
conveniently  make  bookings  on  a 
significant  airline  in  the  agency's 
business  area  will  be  less  able  to 
compete  with  agencies  using  other 
systems. 

Tyee  Travel,  a  travel  agency  in 
Wrangell,  Alaska,  complains  that 
Alaska's  proposed  reduction  in  Sabre 
participation  to  the  call  direct  level 
would  be  devastating  for  it.  Tyee  Travel 
has  three  years  left  on  its  Sabre  contract 
and  cannot  switch  to  another  system.  It 
also  makes  many  more  bookings  on 
Alaska  Airlines  than  it  does  on  all  other 
airlines  combined.  If  the  agency  were 
forced  to  make  its  bookings  on  Alaska 
by  telephone,  the  agency's  expenses 
would  be  much  higher. ' 

We  are  sympathetic  to  these  concerns. 
However,  we  believe  that  travel  agencies 
will  ultimately  benefit  if  airlines — and 
travel  agencies — have  a  variety  of 
options  for  electronic  communications 
between  airline  reservations  systems 
and  airline  and  travel  databases,  on  the 
one  hand,  and  travel  agencies,  on  the 
other  hand.  The  rule  proposed  by 
Alaska  vnll  promote  that  goal  in  the 
long  nm,  since  it  will  make  it  easier  for 
airlines  to  set  up  alternative  methods  of 
providing  information  and  transactional 
capabiUties  to  travel  agencies.  Although 
ASTA  opposes  Alaska's  proposal,  it 
agrees  with  the  principle  that  travel 
agencies  will  benefit  if  they  have  more 
alternatives  for  obtaining  travel 
information  and  making  airline 
transactions  electronically.  ASTA 
Answer  at  2.  Alaska,  moreover,  states 
that  its  dependence  on  travel  agencies 
for  bookings  will  ensure  that  it  takes 
steps  to  offset  the  impact  of  its  reduced 
level  of  participation.  Alaska  Reply 
Comments  at  2,  3.  Alaska  notes  that  85 
percent  of  its  bookings  came  from  travel 
agencies  in  1994.  Id.  at  22,  n.  9. 

Insofar  as  travel  agencies  using  Sabre 
are  concerned,  Sabre's  replacement  of 
the  call  direct  level  of  service  with  Basic 
Booking  Request  will  substantially 
alleviate  the  loss  of  efficiency  when  a 
major  airline  lowers  its  participation 
from  the"  full  availability  level.  If  the 
airline  participates  at  the  Basic  Booking 
Request  level,  an  agent  using  Sabre  can 
still  obtain  a  display  of  the  airline's 
schedules  and  can  book  the  airline 
electronically.  This  is  more  efficient  for 
travel  agents  than  direct  call  would  have 
been.  Moreover,  although  not  critical  to 
QUI  analysis.  Alaska  has  advised  us  that 
it  is  not  plaiuiing  to  reduce  the  level  of 
its  participation  in  Sabre,  although  it 
does  wish  to  avoid  purchasing  some 
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features  from  Sabre  that  it  apparently 
purchases  from  other  systems. 

In  addition,  travel  agencies  using 
Apollo,  Worldspan,  or  System  One 
recently  had  similar  difficulties  when 
each  of  those  systems  changed  its 
policies  on  non-participating  carriers 
and  thereby  made  it  harder  for  those 
agencies  to  obtain  information  and  make 
bookings  on  Southwest.  Southwest 
created  direct  electronic  links  with 
some  of  the  affected  travel  agencies  and 
has  changed  its  procedures  in  other 
ways  (for  example,  by  creating  tlcketless 
travel)  to  offset  the  impact  of  its  non- 
participation  in  the  systems  besides 
Sabre.  Even  so,  Soutliwesfs  non- 
participation  reduces  the  efficiency  of 
travel  agencies  using  Apollo, 
Worldspan.  or  System  One. 
Nonetheless,  we  have  never  required 
non-vendor  airlines  to  participate  in 
CRSs,  even  though  an  airline's  non- 
participation  will  decrease  the 
efficiency  of  travel  agency  operations. 
We  do  not  believe  that  we  should  allow 
a  CRS  to  dictate  a  non-vendor  airline's 
level  of  participation,  even  though  that 
could  benefit  travel  agencies  using  that 
system. 

In  any  event,  we  currently  believe  that 
we  should  not  protect  the  short-term 
interests  of  travel  agencies  by  allowing 
vendors  to  restrict  the  distribution 
options  of  non-vendor  airlines.  We  are 
also  unwilling  at  this  point  to  propose 
ASTA's  solution  for  this  problem,  a  rule 
giving  travel  agencies  the  right  to 
terminate  their  CRS  contract  on  short 
notice  so  they  can  switch  to  a  system 
offering  better  service.  We  recognize 
that  longterm  subscriber  contracts  keep 
travel  agencies  from  switching  systems 
even  if  their  existing  system  becomes 
less  desirable  for  any  reason.  However, 
we  considered  this  issue  at  length  in  our 
last  rulemaking  and  determined  that 
longer  term  contracts  could  be 
economically  efficient  and  enable  travel 
agency  subscribers  to  obtain  lower  CRS 
prices.  57  FR  at  43825.  We  prefer  not  to 
reopen  that  issue,  at  least  not  until  after 
we  complete  our  current  study  of  the 
CRS  business  and  related  airline 
marketing  issues. 

Potential  Unfair  Conduct  by  Foreign 
Airlines.  American  has  raised  a 
legitimate  concern  over  one  possible 
effect  of  Alaska's  rule  proposal. 
American  contends  that  the  parity 
clauses  increase  CRS  competition  in 
international  markets  by  keeping  foreign 
airhnes  from  reducing  their 
participation  in  a  U.S.  system  in  order 
to  promote  the  marketing  of  systems 
affiliated  with  those  foreign  airlines.  As 
an  example,  American  cites  Avensa.  a 
major  Venezuelan  airline,  which  is 
reducing  its  participation  in  Sabre  to  the 


call  direct  level  while  participating  in  a 
competing  system  at  the  full  availability 
level,  allegedly  in  order  to  promote  the 
other  system  that  Avensa  is  marketing 
in  Venezuela.  This  will  cause 
Venezuelan  agencies  to  prefer  the  latter 
system  over  Sabre.  American  Response 
at  9-10. 

When  American  met  with  our  staff,  it 
stated  that  Sabre  has  recently  invoked 
the  parity  clause  to  resolve  problems 
with  some  other  Latin  American  airlines 
that  were  marketing  competing  CRSs 
As  in  the  Avensa  example,  the  airlines 
participated  in  Sabre  at  a  low  level 
while  participating  at  a  substantially 
higher  level  in  the  systems  they 
sponsored  in  their  home  counhries.  After 
Sabre  invoked  the  parity  clause,  these 
airlines  upgraded  their  participation 
level  in  Sabre. 

We  sympathize  with  this  effect  of  the 
parity  clause,  for  several  foreign  airlines 
in  the  past  have  limited  their 
participation  in  a  U.S.  system  in  an 
apparent  effort  to  deny  the  U.S.  system 
a  fair  opportunity  to  compete  in  their 
homelands  against  systems  they  owned. 
The  foreign  airlines'  conduct  injured  the 
competitive  position  of  the  U.S.  airline 
marketing  its  system.  See,  e.g.. 
Complaint  of  American  Airlines  against 
British  Airways,  Order  88-7-11  (July  8, 
1988).  While  the  past  cases  each 
involved  a  foreign  airline  with  an 
ownership  interest  in  the  CRS,  a  foreign 
airline  responsible  for  marketing  a 
system  in  its  homeland  would  have  the 
same  incentive  to  reduce  its 
participation  in  the  U.S.  system. 
Although  we  may  impose 
countermeasures  imder  the 
International  Air  Transportation  Fair 
Competitive  Practices  Act  against  a 
foreign  airline  whose  discrimination 
denies  a  U.S.  airline  a  fair  and  equal 
opportunity  to  compete,  a  vendor's  use 
of  contract  terms  preventing  that  kind  of 
discrimination  can  be  more  effective 
and  more  likely  to  prevent  disputes 
between  the  United  States  and  foreign 
governments.  57  FR  at  43819.  Our 
mandatory  participation  rule,  moreover, 
only  covers  airlines  ownihg  five  percent 
or  more  of  the  equity  of  a  system 
operating  in  the  United  States. 

We  are  unwilling  to  deny  Alaska's 
petition  to  preserve  Sabre's  ability  to 
prevent  unfair  practices  by  foreign 
airlines,  since  the  parity  clauses  injure 
CRS  and  airline  competition  wdthin  the 
United  States.  Nonetheless,  allowing  a 
system  to  enforce  a  parity  clause  against 
airlines  that  own  or  market  a  competing 
CRS  may  be  reasonable.  We  ask  for 
comments  on  whether  the  proposed  rule 
should  be  modified  to  prevent  the 
potential  harm  cited  by  American, 
perhaps  by  barring  airline  parity  clauses 


except  insofar  as  they  apply  to  a  carrier 
affiliated  with  tmother  system  as  an 
owner  or  marketer.  In  addition, 
commenters  should  address  whether  the 
rule  should  exclude  any  airline  with  a 
CRS  ownership  interest  rather  than  only 
system  owners,  carriers  defined  by  our 
rules  as  owning  directly  or  indirectly 
five  percent  or  more  of  the  equity  of  a 
CRS  that  operates  in  the  United  States. 

.Allowing  a  CRS  to  enforce  a  parity 
clause  against  an  airline  that  owns  or 
markets  a  competing  CRS  would  be 
consistent  with  one  of  our  rules,  section 
255.7(a)  That  rule  requires  carriers  with 
a  significant  ownership  interest  in  a 
U.S.  CRS  to  participate  in  each  other 
system  and  each  of  its  enhancements  (to 
the  e.xtent  that  such  earner  participates 
in  those  features  in  its  own  svstem).  Our 
adoption  of  a  rule  barring  a  system  from 
contractually  requiring  airlines  that 
neither  outi  nor  market  a  svstem  to 
participate  in  the  system  at  a  higher 
level  would  not  conflict  with  our 
existing  mandatory  participation  rule, 
which  covers  only  airlines  with 
significant  CRS  owmership  interests. 
American  accordingly  is  completely 
wrong  in  suggesting  that  we  excluded 
airlines  with  a  small  ownership  share 
from  the  mandatory-  participation  rule 
since  the  vendors  through  contractual 
means  could  prevent  such  airlines  from 
discriminating  against  a  system. 
American  Response  at  8.  We  instead 
stated  that  an  airline  with  a  small 
ovwnership  share  in  one  system  should 
have  little  incentive  or  abiUty  to  limit  its 
participation  in  a  competing  system  in 
order  to  promote  the  marketing  of  the 
former  system.  57  FR  at  43795. 

Evidentiary  Basis  for  Our  Proposed 
Rule 

As  noted  above,  we  are  relying  in  part 
on  our  last  study  of  airUne  marketing 
issues,  Airline  Marketing  Practices,  and 
our  findings  in  our  last  CRS  rulemaking. 
We  believe  that  the  CRS  and  airline 
businesses  have  jiot  changed  in  ways 
that  would  undermine  the  findings 
made  in  the  study  and  the  rulemaking 
that  are  relevant  to  this  rulemaking.  We 
note,  moreover,  that  none  of  the 
comments  in  this  proceeding  contends 
that  changes  in  these  industries  have 
affected  our  earlier  conclusions.  If  any 
parties  believe  that  developments  over 
the  last  three  years  have  affected  those 
findings,  they  may,  of  course,  say  so  in 
their  comments. 

We  have  also  decided  to  act  on 
Alaska's  petition  without  waiting  for  the 
completion  of  our  current  study  of 
airline  marketing  practices,  the  CRS 
business,  and  the  rules  adopted  in  1992, 
which  was  begun  by  Order  94-9-35 
(September  26,  1994).  Since  the  parity 


UMI 


Federal  Register  /  Vol.  61,  No.  158  /  Wednesday.  August  14,  1996  /  Proposed  Rules  42207 


clauses  seem  to  frustrate  competition 
without  a  legitimate  reason,  we  doubt 
that  onr  ulti—ate  dr>cision  on  Alaska's 
petitiun  woula  De  dtjected  D\'  the 
findings  of  our  study.  Any  party,  of 
course,  may  present  any  relevant 
information  to  us  in  its  comments. 

Regulatory  Process  Matters 

Regulator}-  Assessment 

This  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  .Management  and  Budget 
under  that  order  Executive  Order  12866 
requires  each  executive  agency  to 
prepare  an  assessment  of  costs  and 
benefits  under  section  6(a)(3)  of  that 
order  The  proposal  is  also  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation.  44  FR  11034. 

The  proposed  rule  should  benefit 
competition  and  innovation.  It  would 
give  non-owner  participating  airlines  a 
greater  ability  to  choose  the  distribution 
methods  that  best  meet  their  needs.  The 
proposed  rule  also  would  not  require 
any  CRS  to  change  its  business  methods 
in  a  way  which  impose  a  significant  cost 
burden  on  the  system.  The  rule  would 
merely  give  participating  carriers  more 
flexibility  in  choosing  among  the 
participation  levels  offered  by  a  vendor, 
although  the  exercise  of  that  flexibility 
could  reduce  the  revenues  of  a  system. 
We  doubt  that  our  rule  will  significantly 
affect  the  vendors'  revenues,  since  an 
airline  lowering  its  level  of  participation 
in  a  system  will  still  be  paying  fees  to 
that  system,  and  the  system  will  inciir 
lower  costs  serving  that  airline.  It  also 
seems  unlikely  that  many  airlines  will 
choose  to  radically  lower  their 
participation  level  in  some  but  not  all 
systems. 

If  some  airlines  used  the  rule  to 
reduce  their  level  of  participation  in  one 
or  more  systems,  the  travel  agencies 
using  those  systems  would  be  affected, 
since  their  op>erations  would  be 
somewhat  less  efficient.  However,  we 
expect  that  an  airline  reducing  its  level 
of  participation  will  take  steps  to  offset 
much  of  the  impact  on  travel  agencies. 
If  a  system  offers  a  level  of  service  like 
Sabre's  Basic  Booking  Request, 
moreover,  the  agencies  using  that  CRS 
could  still  make  bookings  through  the 
CRS  on  the  airline.  The  only  agencies 
that  would  be  seriously  affected  would 
be  agencies  in  regions  where  the  airline 
accounts  for  a  substantial  portion  of  the 
area's  airline  service.  And  again,  we 
doubt  that  many  airlines  will  choose  to 
exercise  this  option  to  drastically  reduce 
their  level  of  participation.  Alaska  itself 
has  decided  not  to  reduce  its  level  of 


participation  in  Sabre,  although  it 
prefers  not  to  purchase  some 
enhancements  from  Sabre  that  it  may 
wish  tu  purchase  from  other  systems. 

The  Department  does  not  believe  that 
there  are  any  alternatives  to  this 
proposed  rule  which  would  accomplish 
the  goal  of  giving  each  participating 
carrier  (other  than  carriers  with  a 
significant  ownership  interest  in  a  CRS, 
which  remain  bound  by  section 
255.7(a))  the  abiUty  to  choose  its  level 
of  participation  in  each  system. 

The  costs  and  benefits  of  the  proposed 
rule  appear  to  be  unquantifiable.  The 
Department  asks  interested  persons  to 
provide  information  on  the  costs  and 
benefits. 

This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  tlie  quality  of  the  human 
environment. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  FlexibiUty  Act  of 
1980,  5  U.S.C.  601  et  seq.,  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  uimecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include 
smaller  U.S.  and  foreign  airlines  and 
smaller  travel  agencies.  Our  notice  of 
proposed  rulemaking  sets  forth  the 
reasons  for  our  consideration  of  Alaska's 
rule  proposal  and  the  objectives  and 
legal  basis  for  our  proposed  rule. 

The  proposed  rule  will,  as  explained 
above,  give  more  flexibility  to  smaller 
non-owner  airlines  by  barring  the  use  of 
airline  parity  clauses.  When  a  system 
imposes  a  parity  clause,  the  clause 
prevents  an  airline  participating  in  the 
system  from  participating  in  that  system 
at  a  lower  level  than  its  participation 
level  in  any  other  system.  If  we  make 
the  clauses  unlawful,  airlines  could 
choose  different  levels  of  participation 
in  different  systems.  Smaller  non-owner 
airlines  would  then  have  a  better 
opportimity  to  choose  how  they  will 
distribute  their  services  and  thus  a 
greater  ability  to  control  their  costs. 

Although  tne  proposed  rule  would 
not  directly  affect  travel  agencies,  it 
could  affect  the  operations  of  smaller 
travel  agencies.  If  an  airline  reduces  its 
level  of  participation  in  one  or  more 
systems  wdthout  reducing  its  level  of 
participation  in  all  of  the  systems, 
agencies  using  a  system  in  which  the 
airline  reduced  its  level  of  participation 
would  not  be  able  to  operate  as 
efficiently  as  before,  since  they  vnU  be 
imable  to  obtain  as  much  information 


and  conduct  transactions  as  efficiently 
as  before.  That  loss  in  efficiency  would 
be  significant  for  an  agency  only  if  the 
airline  provided  a  substantial  amount  of 
the  airline  service  in  the  area  where  the 
agency  conducts  its  business.  Since  the 
system  almost  certainly  would  still  be 
able  to  provide  some  information  and 
enable  the  agency  to  conduct  some 
transactions  through  the  system,  the 
agency  would  still  obtain  some  of  the 
efficiency  advantages  of  using  a  CRS  as 
to  that  carrier,  Furtiiermore,  we  do  not 
expect  many  airlines  to  substantially 
reduce  their  participation  level,  so  the 
likelihood  that  many  travel  agencies 
would  be  significantly  afiected  appears 
small. 

In  addition,  the  proposed  rule  should 
encourage  airlines  and  other  firms  to 
develop  alternative  means  of 
transmitting  information  on  airline 
services  and  enabling  travel  agencies  to 
carry  out  booking  transactions.  In  the 
long  term  these  developments  would 
benefit  travel  agencies. 

Our  proposed  rule  contains  no  direct 
reporting,  record-keeping,  or  other 
comphance  requirements  that  would 
affect  small  entities.  There  are  no  other 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  our  proposed  rules. 

Interested  persons  may  address  our 
tentative  conclusions  under  the 
Regulatory  FlexibiUty  Act  in  their 
conunents  submitted  in  response  to  this 
notice  of  proposed  rulemaking. 

The  Department  certifies  under 
section  605(b)  of  the  Regulatory 
FlexibiHty  Act  (5  U.S.C.  et  seq.)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  coUection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act,  Public 
Law  No.  96-511,  44  U.S.C.  Chapter  35. 

Federalism  Implications 

llie  rule  proposed  by  this  notice  will 
have  no  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12812, 
we  have  determined  that  the  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federahsm  Assessment. 

List  of  Sub)ects  in  14  CFR  Part  255 

Air  carriers.  Antitrust,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  of 
Transportation  proposes  to  amend  14 
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CFR  part  255,  Carrier-owned  Computer 
Reserv  ations  Systems  as  follows: 

PART  255— {AMENDED] 

l.The  authority  citation  for  part  255 
continues  to  read  as  follows:  Authority: 
49  U.S.C.  1301, 1302, 1324.  1381.  1502. 

2.  Section  255.6  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  255.6    Contracts  witti  participating 
carriers. 

•         •         *         •         • 

(e)  No  system  may  require  a  carrier  to 

meiintain  any  particular  level  of 
participation  in  its  system  on  the  basis 
of  participation  levels  selected  by  that 

carrier  in  any  other  system. 

Issued  in  Washington,  DC.  on  August  8. 
1996 

Federico  F.  Peiia, 

Secretary  of  Transportation.  ^ 

[FR  Doc  96-20-'37  Filed  »-13-96;  8:45  am] 
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14  CFR  Part  255 

[Docket  No.  OST -96-1 145  f49812]-  Notice 
No.  96-21] 

RIN  2105-AC56 

Fair  Displays  of  Airline  Services  in 
Computer  Reservations  Systems 
(CRSs) 

AGENCY:  Office  of  the  Secretary. 

Transportation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  proposing 
to  adopt  two  rules  to  further  ensure  that 
travel  agents  using  computer 
reservations  systems  (CRSs)  can  better 
obtain  a  fair  and  complete  display  of 
airline  services.  One  proposed  rule 
would  require  each  CRS  to  offer  a 
display  that  lists  flights  without  giving 
on-line  connections  any  preference  over 
interline  connections.  The  second 
proposed  rule  would  require  that  any 
display  offered  by  a  system  be  based  on 
criteria  rationally  related  to  consumer 
preferences.  As  an  alternative  to  the 
latter  proposal  (or  as  an  additional  rule). 
the  Department  is  also  proposing  to  bar 
systems  from  creating  displays  that 
neither  use  elapsed  time  as  a  significant 
factor  in  selecting  flights  from  the  data 
base  nor  give  single-plane  flights  a 
preference  over  connecting  services  in 
ranking  flights.  The  Department  believes 
that  these  rules  are  necessary  to  promote 
airline  competition  and  ensure  that 
travel  agents  and  consiuners  can  obtain 
a  reasonable  display  of  airUne  services. 
The  Department  is  acting  on  the  basis  of 
informal  complaints  made  by  Frontier 


Airlines,  Alaska  Airlines,  and  Midwest 
Express  Airlines. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15, 1996.  Reply 
comments  must  be  submitted  on  or 
before  November  12,  1996. 
ADDRESSES:  Comments  must  be  filed  in 
Room  PL-401,  Docket  OST-96-1145 
(49812),  U.S.  Department  of 
Transportation,  400  7th  St.  SW., 
Washington,  DC  20590.  Late  filed 
comments  will  be  considered  to  the 
extent  possible.  To  facihtate 
consideration  of  comments,  each 
commenter  should  file  twelve  copies  of 
its  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Coimsel,  400  Seventh  St.  SW., 
Washington.  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  Airline 
travelers  in  the  United  States  usually 
rely  upon  travel  agents  to  advise  them 
on  airline  service  options  and  to  book 
airline  seats.  Travel  agents  in  turn 
largely  depend  on  CRSs  to  determine 
what  airline  services  and  fares  are 
available  in  a  market,  to  book  seats,  and 
to  issue  tickets  for  their  customers. 
Travel  agents  rely  so  much  on  CRSs 
because"  they  can  perform  these 
functions  much  more  efficiently  than 
any  other  means  currently  available. 
Each  of  the  CRSs  operating  in  the 
United  States  is  owned  by,  or  is 
affiliated  with,  one  or  more  airlines, 
each  of  which  has  the  incentive  to  use 
its  control  of  a  system  to  prejudice  the 
competitive  position  of  other  airlines. 
We  therefore  found  it  necessary  to  adopt 
regulations  governing  CRS  operations, 
14  CFR  Part  255,  in  order  to  protect 
competition  in  the  airline  industry  and 
to  help  ensure  that  consumers  obtain 
accurate  and  complete  information  on 
airline  services.  14  CFR  Part  255, 
adopted  by  57  FR  43780  (September  22, 
1992),  after  publication  of  a  notice  of 
proposed  rulemaking,  56  FR  12586 
(March  26, 1991).  Our  rules  readopted 
and  strengthened  the  rules  originally 
adopted  by  the  Civil  Aeronautics  Board 
("the  Board")  and  published  at  49  FR 
11644  (March  27,  1984)  (the  Board  was 
the  agency  that  formerly  administered 
the  economic  regulatory  provisions  of 
the  Federal  Aviation  Act.  now  Subtitle 
Vn  of  Title  49  of  the  U.S.  Code). 

One  of  our  major  goals  in  adopting  the 
rules  was  to  assure  that  CRS  displays 
would  provide  an  accurate  and 
complete  display  of  airline  services 
when  a  travel  agency  customer 
requested  airline  information.  When  the 
CRSs  were  unregulated,  each  system 
biased  its  display  of  airline  services  in . 
favor  of  its  airline  owner's  flights  in 
order  to  generate  more  bookings  for  its 


owner.  Our  rules,  like  the  Board's  rules, 
accordingly  prohibit  each  CRS  from 
using  factors  related  to  carrier  identity 
in  editing  and  ranking  airline  services  in 
its  displays.  Section  255  4. 

While  our  display  rules  also  impose 
some  other  restrictions  on  CRS  displays 
in  order  to  reduce  the  likelihood  of  bias, 
our  rules  generally  do  not  regulate  the 
criteria  used  by  each  system  to  edit  and 
rank  the  airline  services  shown  in  its 
displays.  In  particular,  we  have  not 
prescribed  the  display  algorithm  that 
each  system  must  use  (the  algorithm  is 
the  set  of  rules  for  editing  and  ranking 
airline  services  in  a  particular  display). 
In  our  last  CRS  rulemaking  we  declined   ' 
to  adopt  stronger  rules  on  CRS  displays, 
in  part  because  we  believed  that  the 
systems'  competition  for  subscribers 
(the  travel  agencies  using  a  CRSl  would 
keep  each  system  from  offering 
irrational  displays  designed  to  gain 
additional  bookings  for  its  owner 
airUnes. 

Recent  experience  suggests  that  the 
systems'  competition  for  subscribers 
may  not  adequately  check  the  desire  of 
the  airline  owners  of  each  system  to 
create  displays  that  will  increase  their 
airline  bookings,  even  if  those  displays 
list  airline  services  in  a  way  that  is 
contrary  to  consumer  preferences.  We 
are  therefore  proposing  to  revise  our 
rules  on  CRS  displays.  One  rule  would 
require  each  CRS  to  offer  a  display  that 
does  not  give  on-line  connections'a 
preference  over  interline  connections. 
The  other  rule  would  require  that  any 
display  offered  by  a  system  be  based  on 
criteria  rationally  related  to  consumer 
preferences.  As  an  alternative  to  the 
latter  proposal  (or  as  an  additional  rule), 
we  are  also  asking  for  comments  on  a 
possible  rule  prohibiting  displays  that 
neither  use  elapsed  time  as  a  significant 
factor  in  selecting  flights  from  the  data 
base  nor  give  single-plane  flights  a 
preference  over  cormecting  services  in 
ranking  flights. 

In  considering  these  issues,  we  are 
relying  in  large  part  on  the  findings 
made  in  our  1991-1992  rulemaking,  in 
the  Board's  rulemaking,  and  in  our  last 
study  of  the  CRS  business.  Airline 
Marketing  Practices:  Travel  Agencies, 
Frequent-Flyer  Programs,  and  Computer 
Reservation  Systems,  prepared  by  the 
Secretary's  Task  Force  on  Competition 
in  the  Domestic  Airline  Industry 
(February  1990)  [Airline  Marketing 
Practices).  That  study  and  our 
rulemaking  notices  present  a  detailed 
analysis  of  CRS  operations  and  their 
impact  on  airline  competition  and 
consumers.  We  are  proposing  to  impose 
additional  requirements  on  CRS 
displays  because  our  reexamination  of 
CRS  issues  and  further  experience  vdth 
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CRS  practices  have  caused  us  to  believe 
that  further  regulation  is  necessary, 
despite  our  finding  to  the  contrary  in 
the  previous  rulemaking. 

We  have  also  relied  on  the  pleadings 
filed  in  Docket  48671  in  connection 
wth  Galileo's  use  of  its  exemption 
authority  to  change  the  display  of 
single-plane  flights  in  a  way  that 
assertedly  benefits  the  interests  of 
Galileo's  principal  owners,  United  Air 
Lines  and  USAir,  at  the  expense  of 
competing  airlines  like  Alaska  Airlines 
and  Midwest  Express  Airlines,  and 
denies  travel  agents  using  Galileo  and 
their  customers  a  useful  display  of 
airline  services. 

Background 

We  have  found  it  necessary  to 
regulate  CRSs  because  of  their 
predominant  role  in  the  marketing  of 
airline  services  to  consumers.  Travel 
agents  sell  about  70  percent  of  all  airline 
tickets  sold  in  the  United  States.  Travel 
agencies  generally  hold  themselves  out 
as  neutral  sources  of  travel  information 
rather  than  as  promoters  of  the  services 
of  one  or  a  few  airlines,  so  travelers  rely 
on  them  for  impartial  advice  on  airline 
service  options.  57  FR  at  43782. 

To  determine  what  airline  services  are 
available  when  a  customer  requests 
information,  travel  agents  usually  rely 
on  a  CRS,  because  the  CRSs  provide 
information  on  the  services  offered  by 
the  great  majority  of  airlines  more 
efficiently  than  any  other  source.  56  FR 
at  12587.  Most  travel  agency  offices, 
moreover,  rely  entirely  or 
predominantly  on  one  CRS  rather  than 
use  multiple  CRSs.  57  FR  43783. 

Each  of^the  four  CRSs  operating  in  the 
United  States  is  owned  by  one  or  more 
airlines  or  airline  affiliates.  The  parent 
corporation  of  American  Airlines  owns 
the  largest  system.  Sabre.  Apollo,  the 
second  largest  system,  is  operated  by 
Galileo  International  Partnership,  which 
is  ovraed  by  United  Air  Lines.  USAir, 
Air  Canada,  and'several  European 
airlines.  Worldspan  is  owned  by  Delta 
Air  Lines.  Northwest  Airlines.  Trans 
World  Airlines,  and  Abacus,  a  group  of 
Asian  airlines.  System  One  is  controlled 
by  Amadeus,  a  major  European  CRS 
firm,  in  which  Continental  Air  Lines  has 
an  ownership  interest. 

The  editing  and  ranking  of  airline 
flights  in  creating  CRS  displays  are 
important  because  a  flight's  dUsplay 
position  affects  the  number  of  bookings 
made  on  the  flight.  No  system  can 
display  all  of  the  available  airline 
services  in  most  markets  on  a  single 
screen,  for  a  CRS  can  display  only  five 
or  six  flights  on  each  screen.  If  a  travel 
agent  wants  to  see  additional  service 
options,  the  agent  must  call  up 


additional  screens  of  information.  The 
CRS  therefore  must  use  some  method 
for  ranking  flights. 

Travel  agents  are  more  likely  to  book 
a  flight  when  it  appears  on  the  first 
screen  of  the  display,  and  the  flight 
most  often  booked  is  the  first  flight 
shown  on  the  first  screen.  The  first 
flights  displayed  are  booked  more 
frwjuently  in  part  because  those  flights 
are  likely  to  be  the  flights  that  best  meet 
the  customer's  needs,  but.  as  the  airUnes 
owning  the  systems  have  long  known, 
those  flights  will  also  be  booked  more 
often  merely  because  of  their  better 
display  position.  56  FR  at  12608. 

Given  the  importance  of  CRSs  to 
airline  marketing,  the  airlines  owning 
each  system  have  an  incentive  to  use  it 
to  prejudice  the  competitive  position  of 
rival  airlines.  Downgrading  the  display 
position  of  the  flights  operated  by 
competing  siirUnes  would  be  an  effective 
method  of  distorting  airline  competition 
if  there  were  no  CRS  rules.  As  the  Board 
found,  before  CRS  displays  were 
regulated,  each  of  the  airline-owned 
systems  biased  its  displays  in  favor  of 
the  owner  airline.  At  least  one  of  the 
systems,  Apollo,  was  attempting  to 
make  its  bias  both  more  effective  and 
less  visible  to  travel  agents.  Systems 
sometimes  used  display  bias  to 
prejudice  specific  airline  competitors  as 
well.  For  example,  Sabre  had  imposed 
a  substantial  display  penalty  on  all  of 
New  York  Air's  flights  in  order  to  force 
New  York  Air  out  of  one  important 
American  market.  56  FR  at  11656, 
12593.  Consumers  obviously  suffer 
when  a  system  hides  or  eliminates 
information  on  potentially  attractive 
service  options. 

Regulatory  Background:  The  Board's 
Rulemaking  and  Subsequent  Events 

The  injuries  caused  consumers  and 
airline  competition  by  display  bias  were 
among  the  factors  that  caused  the  Board 
to  adopt  rules  regulating  CRS 
operations.  In  adopting  its  rules  the 
Board  relied  primarily  on  its  authority 
to  prevent  unfair  methods  of 
competition  and  unfair  and  deceptive 
practices  in  the  marketing  of  airline 
transportation  under  section  411  of  the 
Federal  Aviation  Act.  codified  then  as 
49  U.S.C.  1381,  since  recodified  as  49 
U.S.C.  41712.  57  FR  at  43789-43791.  On 
review  the  Seventh  Circuit  affirmed  the 
Board's  prohibition  of  display  bias  (and 
its  other  CRS  rules).  United  Air  Lines  v. 
CAB,  766  F.2d  1107  (7th  Cir.  1985). 

The  Board's  principal  rule  on  CRS 
displays  prohibited  each  system  from 
using  carrier  identity  as  a  factor  for 
editing  and  ranking  airline  services.  To 
reduce  the  likelihood  of  bias  and 
incomplete  or  misleading  displays  of 


airline  services,  the  Board  adopted 
several  other  rules  related  to  CRS 
displays.  These  rules  required  each 
system,  among  other  things,  to  use  a 
minimum  number  of  connect  points  in 
constructing  displays  of  connecting 
services  for  any  market  and,  on  request, 
to  give  participating  airlines  and 
subscribers  a  description  of  its  display 
algorithms. 

The  Board  determined  that  these  rules 
were  necessary  because  travel  agencies 
and  their  customers  could  neither 
prevent  the  systems  from  offering  biased 
displays  nor  offset  the  effect  of  bias.  The 
airlines  participating  in  a  system — the 
airlines  which  paid  fees  in  order  to  have 
their  services  displayed  and  available 
for  sale  tlirough  a  CRS — also  did  not 
have  the  power  to  keep  the  systems 
from  biasing  their  displays.  49  FR  at 
32543-32544.  32547-32548. 

The  Board's  rules  did  not  end  efforts 
by  the  airlines  controlling  the  CRSs  to 
improve  the  display  position  of  their 
own  flights  at  the  expense  of  the  flights 
operated  by  competitors.  First,  the 
Board's  rules  applied  only  to  each 
system's  principal  display  and  did  not 
regulate  other  displays  offered  by  a  CRS. 
Some  systems  created  biased  secondary 
displays  in  order  to  regain  the  benefits 
of  display  bias.  This  caused  the 
Department  to  obtain  each  system's 
agreement  not  to  offer  biased  secondary 
displays.  Marketing  Practices  at  81-82. 
We  later  amended  the  rules  to  extend 
the  prohibition  on  display  bias  so  that 
it  barred  biased  secondary  displays.  57 
FR  at  43802. 

Another  example  of  CRS 
manipulation  involved  flight  times. 
Since  the  systems  commonly  ranked 
flights  on  the  basis  of  elapsed  time, 
some  airlines  allegedly  began 
pubhshing  schedules  with 
unrealistically  short  elapsed  times  so 
that  their  nonstop  flights  would  be 
displayed  before  the  flights  of  airlines 
using  accurate  schedules.  To  stop  this 
abuse  each  system  agreed  that  it  would 
no  longer  rank  nonstop  flights  on  the 
basis  of  elapsed  time.  Airline  Marketing 
Practices  at  83. 

Despite  the  Board's  prohibition  of 
carrier-specific  display  bias  and  our 
later  actions  on  displays,  an  airline  with 
an  ovsmership  interest  in  a  system  could 
still  give  its  own.  flights  better  display 
positions  by  choosing  facially-neutral 
display  criteria  matching  the 
predominant  characteristics  of  its  airline 
operations.  While  other  airlines  with 
similar  operational  characteristics 
would  also  benefit,  those  airlines  that 
had  chosen  different  strategies  would 
suffer,  although  that  result  was  not 
inevitably  unfair.  The  Justice 
Department  thus  stated  in  its  initial 
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comments  in  our  last  reexamination  of 
the  CRS  rules.  Comments  of  the 
k},,artment  of  fustire  on  the  Advanced 
Nonce  of  Proposed  Kuiemaking  at  17: 

A'lendurs  cor.nnue  to  manipulata  thair 
dlgonthms  ?o  improve  their  own  flights' 

display  relative  to  that  of  other  carriers.  The 
CRS  vendors  select  for  their  algorithm  the 
particular  non-camer-specific  criteria,  such 
AS  elapsed  time,  departure  time,  circuitry, 
diid  connect  time,  that  due  to  differences  in 
the  route  configurations  and  schedules  of 
.;amers.  optimize  the  position  of  their 
tiirlines'  flights  in  the  display. 

While  the  Board  chose  not  to  adopt 
detailed  niles  on  CRS  displays, 
European  governments  took  a  different 
approach  when  they  adopted  their  own 
CRS  rules.  The  European  Union's  rules, 
which  were  derived  from  guidelines 
adopted  bv  the  European  Qvil  Aviation 
Cionfert^nce  ("ECAC"),  impose  more 
detailed  regulations  than  did  either  the 
Board  in  its  rulemaJcmg  or  we  when  we 
revised  the  Board's  rules  in  1992. 
Insofar  as  displays  are  concerned,  the 
Eurof)ean  Union  rules  allow  each 
svstem  to  offer  only  one  display,  the  so- 
called  ECAC  display,  unless  the  travel 
agency  customer's  needs  require  the  use 
of  a  different  display.  The  ECAC  display 
lists  all  nonstop  flights  first,  followed  by 
single-plane  flights  (such  as  one-stop 
flights],  with  cxmnecting  services  being 
shown  last    ;  he  display  may  not  use  an 
on-line  preference. 

Regulatory  Background:  The 

Department's  Rulemaking 

Several  years  ago  we  held  a 
proceeding  to  reexamine  the  Board's 
CRS  rules.  We  determined  to  readopt 
them  with  several  changes  designed  to 
promote  competition  in  the  airline  and 
CRS  businesses.  57  FR  43780 
;.">eptember  22, 1992)  and  56  FR  12586 
March  26,  1991).  Like  the  Board,  we 
adopted  the  CRS  rules  under  our 
authority  to  prevent  unfair  methods  of 
competition  and  unfair  and  deceptive 
practices  in  the  marketing  of  airline 
transportation  under  section  411  of  the 
Federal  Aviation  Act.  now  49  U.S.C. 
41712.  57  FR  at  43789-43791. 

.\mong  the  issues  considered  in  our 
rulemaking  were  CRS  display  issues. 
Ovu-  notice  of  proposed  rulemaking 
recognized,  as  the  Department  of  Justice 
pointed  out,  that  vendors  could  be 
choosing  seemingly  neutral  display 
criteria  in  order  to  improve  the  display 
position  of  their  own  flights.  However, 
we  did  not  propose  a  rule  prescribing 
the  ranking  and  editing  criteria  that 
must  be  used  in  CRS  displays.  We 
doubted  that  there  was  a  single  best  way 
for  displaying  airline  services,  and  we 
agreed  with  the  Justice  Department  that 
it  would  be  inefficient  for  us  to  try 
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creating  the  best  possible  display.  We 
also  believed  that  the  vendors'  ability  to 
choose  their  display  criteria  was  not 
causing  significant  competitive  harm  in 
the  airline  industry.  56  FR.  at  1 2609 

While  we  did  not  propose  a  rule 
banning  the  use  of  an  on-line 
preference,  we  invited  the  parties  to 
comment  on  whether  the  preference 
should  be  baimed.  We  noted  that  giving 
on-line  connections  a  preference  over 
interline  connections  was  consistent 
with  consuimer  preferences,  since 
travellers  generally  preferred  on-line 
service.  56  FR  at  12609.  Nonetheless,  we 
also  recognized  that  the  systems'  use  of 
the  preference  could  overstate  travellers' 
usual  preference  for  on-line  service.  We 
further  noted  that  the  systems'  use  of 
on-line  preferences  could  put  small 
airlines  at  a  competitive  disadvantage, 
56  FR  at  12610: 

The  on-line  preference  may  also  unduly 
strengthen  the  vendor  carriers'  comp)etitive 
position  against  smaller  U.S.  earners,  since 
the  vendors  have  nationwide  route  systems 
with  several  hubs  that  enable  them  to  offer 
on-line  service  to  points  throughout  the 
nation.  Smaller  carriers,  on  the  other  hand, 
caimot  match  that  service  since  they  have 
few  hubs  and  often  operate  only  in  one 
region. 

In  their  comments  on  our  notice  of 
proposed  rulemaking,  some  airlines 
argued  that  stricter  (Usplay  rules  were 
essential  because  the  systems'  owners 
were  using  ranking  and  editing  criteria 
that  favored  their  own  services  at  the 
expense  of  competing  services. 

ECAC  and  three  sdnines  asked  us  to 
prescribe  the  algorithm  that  would  be 
used  for  all  CRS  displays.  We  declined 
to  take  such  action,  largely  on  the  basis 
of  the  reasoning  set  forth  in  the  notice 
of  proposed  rulemaking.  However,  we 
also  noted  that  the  systems'  competition 
for  travel  agency  subscribers  appeared 
to  make  additional  display  regulation 
unnecessary:  "(Slubscriber  demands 
seem  to  be  causing  vendors  to  offer 
travel  agents  alternative  displays  using 
some  algorithms  similar  to  European 
standards."  57  FR  at  43803. 

We  also  decided  not  to  prohibit  the 
use  of  an  on-line  preference.  Despite  our 
concern  with  the  preference's  potential 
impact  on  U.S.  airline  competition,  no 
U.S.  airline  filed  comments  opposing 
the  preference,  and  one  smaller 
airline — Alaska  Airlines — filed 
comments  supporting  the  preference.  57 
FR  at  43804. 

Finally,  we  declined  to  adopt  the 
proposal  by  the  Orient  Airlines 
Association  that  we  require  each  system 
to  demonstrate  that  its  ranking  and 
editing  criteria  met  consumer  demands. 
We  thought  that  that  specific  proposal 
was  unwise,  since  it  could  require  us  to 


review  and  second-guess  system 
decisions  on  display  criteria.  We  also 
considered  the  proposal  unnecessary, 
since  it  "would  be  unlikely  to  lead  to 
significant  changes  in  the  vendors' 
display  algorithms.  "  57  FR  at  43803. 
But.  while  we  chose  not  to  require 
vendors  to  demonstrate  that  they  were 
basing  their  algorithms  on  consumer 
preferences,  we  expressly  stated  that  the 
vendors  would  not  have  unlimited 
discretion  to  select  display  criteria.  An 
airline  dissatisfied  with  a  vendor's 
algorithm  could  complain  to  us.  57  FR 
at  43803. 

In  addition,  we  found  that  our  new 
rule  on  third-party  hardware  and 
software,  §  255.9.  would  give  travel 
agencies  the  ability  to  use  software 
programs  that  could  improve  the  quality 
of  airline  service  displays.  If  travel 
agencies  obtained  programs  that 
reconfigure  the  information  provided  by 
a  system,  they  could  create  displays  that 
might  be  more  useful  for  their  customers 
by  better  reflecting  consumer  travel 
preferences  57  FR  at  43797 

As  explained  below,  recent 
developments  in  the  CRS  business  have 
caused  us  to  question  the  validity  of  our 
previous  finding  that  no  additional 
regulation  of  CRS  displays  was  needed. 
But  before  explaining  the  basis  for  our 
doubts,  we  will  describe  the  algorithms 
offered  by  each  system. 

With  respect  to  one  provision  in  the 
rules,  we  have  allowed  three  of  the 
systems  to  provide  a  display  that  differs 
from  the  rules  requirements.  We  have 
given  several  systems  exemptions  from 
one  provision  of  our  rules,  §  255.4(b)(1), 
which  requires  that  the  system  use  the 
same  algorithm  for  displaying  services 
in  all  markets.  Orders  90-8-32  (August 
14,  1990)  and  94-3^4  (March  24,  1994) 
(Sabre);  Order  93-8-2  (August  13,  1993) 
(Gahleo);  Order  91-7-41  (July  26,  1991) 
(Worldspan).  As  a  result,  as  described 
below,  some  of  the  systems  use  one 
algorithm  for  airline  services  within 
North  America  and  a  different  algorithm 
for  services  not  entirely  within  North 
America,  such  as  transatlantic  flights. 

The  Vendors'  Current  Algorithms 

Sabre.  Sabre  offers  two  displays,  a 
category  display  and  an  integrated 
display.  Sabre's  category  display  ranks 
airline  services  as  follows:  nonstop 
flights  are  listed  first,  direct  flights 
(single-plane  flights)  are  listed  second, 
and  connections  are  fisted  last.  Sabre 
uses  several  factors  to  rank  flights 
wdthin  each  category,  such  as 
displacement  time  (the  difference 
between  the  flight's  departiare  time  and 
the  traveller's  requested  departure  time). 
Sabre  also  uses  elapsed  time  to  a  limited 
extent  in  ranking  airline  services  other 
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than  nonstop  flights  (and  in  selecting 
flights  firom  the  data  base  for  the 
display),  although  flights  whose  elapsed 
time  does  not  exceed  the  elapsed  time 
of  the  fastest  service  in  that  category  by 
more  than  90  minutes  are  treated  as 
having  the  same  elapsed  time  as  the 
fastest  service.  Sabre  uses  this  display 
for  both  international  and  domestic 
services,  and  the  display  has  used  an 
on-line  preference  only  for  ranking 
connecting  services  within  North 
America.  April  20, 1994  letter  of  David 
Schwarte,  Associate  General  Counsel, 
Docket  49318, 

Sabre's  other  display — the  integrated 
display — is  available  only  if  both  the 
origin  and  the  destination  of  the 
traveller's  itinerary  are  within  North 
America.  Like  the  category  display's 
algorithm,  the  algorithm  uses  factors 
like  displacement  time  and  elapsed  time 
to  rank  flights  and  to  determine  which 
flights  in  the  data  base  are  displayed, 
but  it  does  not  automatically  show 
cormecting  services  after  all  nonstop 
flights  and  single-plane  flights.  The 
algorithm  ranks  each  service  on  the 
basis  of  the  penalty  points  assigned  the 
flight  on  the  basis  of  how  well  the  flight 
satisfies  the  ranking  criteria;  for 
example,  a  flight  with  a  departure  time 
close  to  the  traveller's  requested 
departure  time  will  receive  fewer 
penalty  points  than  a  flight  with  a 
departure  time  that  is  farther  away  from 
the  requested  departure  time.  When  a 
connecting  service  has  fewer  penalty 
points  than  a  nonstop  flight,  the 
algorithm  will  display  it  before  the 
nonstop  flight.  The  integrated  display 
uses  an  on-line  preference. 

Apollo.  Apollo  also  offers  travel 
agents  in  the  United  States  two  displays, 
the  Basic  Display  and  the  U.S.  ECAC 
Display.  The  Basic  Display  ranks  flights 
by  category — first  nonstop  flights,  then 
single-carrier  "one-stop  service'.'  (Apollo 
treats  as  one-stop  service  both  one-stop 
flights  and  single  coimections  between 
two  nonstop  flights),  then  interline 
"one-stop  service",  then  on-line  "two- 
stop  service",  then  interline  "two-stop 
service",  then  on-line  service  with  three 
or  more  stops,  and  finally  interline 
service  with  three  or  more  stops. 

Despite  its  name,  Apollo's  U.S.  ECAC 
Display  does  not  apply  ECAC's  display 
guidelines.  Like  the  Basic  Display,  the 
U.S.  ECAC  Display  displays  flights  by 
category:  nonstop  flights  are  listed  first, 
then  one-stop  services  (that  is,  one-stop 
single-plane  flights  and  connections 
between  two  nonstop  flights)  are 
displayed,  followed  by  two-stop 
services,  with  services  involving  three 
or  more  stops  being  showTi  last.  This 
display  does  not  use  an  on-line 
preference. 


The  display  offered  travel  agents  in 
Europe  using  Apollo's  affiliated  system, 
Galileo,  comphes  with  the  ECAC 
display  guidelines.  Like  Apollo's  U.S. 
ECAC  display,  it  Usts  all  nonstop  flights 
first,  but,  unlike  the  U.S.  display,  it  then 
lists  all  single-plane  flights  before 
showing  any  connecting  services. 

Some  airlines  and  many  travel  agents 
believe  that  both  of  the  Apollo  displays 
offered  U.S.  travel  agents  luireasonably 
rank  airline  services  in  order  to  give 
Apollo's  airUne  owners  a  competitive 
advantage  over  other  airlines.  These 
airlines  and  travel  agents  consider  the 
algorithms  unreasonable  because  they 
give  no  preference  to  single-plane  flights 
over  connecting  services  and  select 
flights  from  the  database  in  a  maimer 
which  gives  a  better  display  position  to 
flights  with  less  displacement  time,  as 
explained  below.  As  a  result,  two 
airlines — Alaska  and  Midwest  Express — 
and  a  major  travel  agency  trade  i 
association  have  complained  about  the 
Apollo  displays,  as  described  below. 

Worldspan.  Worldspan  also  offers 
U.S.  subscribers  two  types  of  displays, 
one  referred  to  as  an  EEC  display,  the 
other  referred  to  as  a  U.S.  display.  The 
so-called  EEC  display  is  consistent  with 
the  European  CRS  rules  (and  so  has  no 
on-line  preference).  The  U.S.  display 
that  comes  in  two  variants.  In  one 
variant  of  the  U.S.  display  (and  the  only 
version  available  for  airline  services  not 
entirely  within  North  America),  the 
display  ranks  airline  services  by 
category  but  uses  an  on-line  preference. 

In  the  other  variant,  which  can  be 
used  only  for  services  entirely  within 
North  America,  the  algorithm  assigns 
penalty  points  to  different  services  on 
the  basis  of  such  factors  as  displacement 
time,  elapsed  time  (except  that  all 
nonstop  flights  are  treated  as  having  the 
same  elapsed  time),  nimibers  of  stops, 
and  number  of  connections  required. 
The  algorithm  uses  an  on-line 
preference. 

System  One.  System  One,  like 
Worldspan,  offers  an  ECAC  display  that 
is  consistent  with  the  European  CRS 
rules.  System  One  also  offers  a  second 
display,  the  departure  time  display, 
which  is  also  a  category  display.  "The 
departvu^  time  display  ranks  airline 
services  in  the  following  order:  nonstop 
flights,  then  single-plane  flights,  then 
two-segment  nonstop  on-line 
connections,  then  two-segment  nonstop 
interline  connections,  and  so  on. 

Problems  With  Current  CRS  Displays 

As  noted,  several  airlines  and  a  major 
travel  agency  trade  association,  the 
American  Society  of  Travel  Agents 
("ASTA"),  have  complained  about 
Apollo's  display  practices.  Although 


these  complaints  only  involve  Apollo, 
we  beheve  that  a  rulemaking  is 
appropriate  because  other  systems  may 
be  considering  the  adoption  of  similar 
display  practices.  Apollo's  conduct 
suggests  that  travel  agent  and  consumer 
desires  for  reasonable  displays  do  not 
provide  as  much  of  a  check  on 
unreasonable  CRS  displays  as  we  had 
thought  and  that  systems  may  therefore 
create  displays  that  serve  the  interests  of 
their  airline  owners  while  possibly 
denying  the  system's  users  a  reasonable 
ranking  and  display  of  airline  services. 

We  will  discuss  first  the  on-line 
preference  used  by  Apollo  and  other 
systems  and  then  the  problems  caused 
by  Apollo's  other  display  practices. 

The  Systems'  On-line  Preference 

Frontier  Airlines  has  complained  that 
Apollo's  display  algorithm  gives  an 
unreasonable  preference  to  on-line 
connections  and  that  this  preference  is 
worsened  because  connections  between 
code-sharing  partners  (two  airlines 
using  one  airline's  code  for  both 
airlines'  service)  are  treated  as  on-line 
connections.  Frontier  considered 
Apollo's  display  unfair  because  it 
injured  Frontier's  ability  to  compete  in 
North  Dakota  markets.  Frontier  was 
offering  jet  service  from  North  Dakota 
points  to  Denver  in  competition  with  a 
commuter  airline  operating  under 
United's  code.  Since  the  conunuter 
airline's  flights  were  listed  in  CRSs 
under  United's  two-letter  code, 
connections  between  the  commuter 
airline  and  United  at  Denver,  United's 
hub,  were  treated  as  on-line  connections 
and  given  preference  in  Apollo's  display 
over  cormections  between  Frontier  and 
United  at  Denver.  United  had  provided 
most  of  the  nonstop  service  to  points 
beyond  Denver,  so  the  poor  display 
position  given  the  connections  between 
Frontier  and  United  made  it  difficult  for 
Frontier  to  obtain  bookings  from 
consumers  who  travelled  to  or  from 
North  Dakota  points  over  Denver.  Since 
Frontier,  unlike  the  United  commuter 
airline,  used  jet  aircraft  to  serve  the 
Denver-North  Dakota  routes.  Frontier 
considered  its  service  more  attractive  to 
travellers.  According  to  Frontier, 
travellers  nonetheless  often  were 
unaware  of  Frontier's  service  because 
Apollo's  penalty  for  interline 
coimections  gave  an  unreasonably  poor 
display  position  to  connections  over 
Denver  between  Frontier  and  United  or 
another  airline. 

While  a  system's  use  of  an  on-line 
preference  is  usually  consistent  with  the 
preferences  of  many  travellers,  an  on- 
line preference  also  benefits  the  airlines 
wdth  CRS  ownership  interests,  since  it 
reflects  the  characteristics  of  their 
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services.  Each  of  those  U.S.  airlines  is 
one  of  the  largest  U.S.  airlines  and 
operates  a  hub-and-spoke  route  system, 
that  is.  it  ofjerates  a  large  number  of 
flights  connecting  over  a  hub  and 
relativelv  few  point-to-point  flights  that 
do  not  either  depart  from  or  arrive  at  a 
hub.  An  airline  operating  a  hub-and- 
spoke  route  system  has  little  interest  in 
capturing  mtenme  traffic,  since  its  route 
structure  and  flight  schedules  are 
designed  to  keep  travellers  on  its  own 
connecting  flights  when  nonstop  and 
single-plane  flights  are  unavailable. 
Such  an  airline  t)enefits  from  CRS 
displays  that  show  on-line  connections 
before  interUne  connections. 

We  recognize,  as  we  have  stated 
before,  that  consumers  generally  prefer 
on-line  services  over  interline  services. 
56  FR  at  12609.  However,  a  system's  use 
of  an  on-line  preference  also  promotes 
the  interests  of  its  airline  owners,  and  a 
system's  preference  may  overstate  the 
desirability  of  on-line  service. 

We  believe  that  Apollo's  treatment  of 
interline  connections,  in  combination 
with  Apollo's  other  ranking  and  editing 
criteria,  may  cause  consumer  harm.  The 
on-line  preference  used  in  the  Apollo 
Basic  Display  makes  it  harder  for  travel 
agents  to  find  interline  connections, 
even  though  such  connections  at  times 
may  offer  the  best  service  for 
consumers,  since  the  display  shows  all 
on-line  connections  in  a  category  (for 
example,  services  involving  a  single 
connection)  before  displaying  any 
interline  connections  in  that  category. 
Since  consumers  usually  prefer  on-line 
connections,  giving  on-line  connections 
a  preference  in  CRS  displays  will  often 
be  rational.  In  some  markets,  however, 
many  consumers  may  consider  an 
interline  connection  the  best  service. 
Frontier,  for  example,  was  offering 
service  with  jet  Eiircraft,  which  many 
travellers  prefer  to  the  commuter  aircraft 
operated  by  United's  code-sharing 
affiliate  (of  course,  other  travellers  may 
prefer  the  more  frequent  flights  and  on- 
line service  offered  by  United's  code- 
sharing  partner).  In  addition,  as  we 
discussed  in  our  last  rulemaking,  the 
systems'  on-line  preferences  may  well 
overstate  the  attractiveness  of  on-line 
connections.  On-line  connections 
should  normally  appear  before  interline 
connections  in  a  display  that  uses 
elapsed  time  as  a  principal  ranking 
factor,  even  without  an  on-line 
preference,  because  the  airline  offering 
on-line  connecting  service  usually 
coordinates  the  flight  arrival  and 
departure  times  to  minimize  layover 
time  at  the  intermediate  airport.  56  FR 
at  12609  Since  on-hne  connections  do 
not  necessarily  offer  the  best  service, 
however,  the  systems'  use  of  algorithms 


that  always  give  on-line  connections  a 
preference  over  interline  connections 
will  at  times  interfere  with  a  travel 
agent's  ability  to  find  the  best  service  for 
the  agent's  customers. 

Apollo's  Treatment  of  Single-Plane 
Flints 

The  other  complaint  involving 
Apollo's  displays  originated  in  the 
dissatisliaction  of  Alaska  Airlines, 
Midwest  Express  Airlines,  and  the 
American  Society  of  Travel  Agents 
CASTA"),  the  largest  travel  agent  trade 
association,  with  Apollo's  treatment  of 
single-plane  services.  In  essence,  Apollo 
has  created  displays  that  give  a  better 
display  position  to  the  hub-and-spoke 
operations  of  its  major  U.S.  ovtmers. 
United  and  USAir,  and  a  poorer 
position  to  the  services  of  carriers  like 
Alaska  Airlines  and  Midwest  Express 
Airlines  that  do  not  operate  a  hub-and- 
spoke  route  system. 

Apollo's  algorithms  often  give  an 
imreasonably  low  display  position  to 
single-plane  fbghts  that  are  more 
convenient  for  the  traveller  than 
connecting  services  given  a  better 
display  position.  This  results  from  the 
imdue  importance  given  displacement 
time  (the  time  difference  between  the 
traveller's  requested  departure  time  and 
the  departure  time  of  the  flight  being 
displayed)  in  ranking  flights. 

Although  the  complaint  involves  only 
Apollo's  displays,  the  material 
submitted  by  vendors  and  airlines  in 
our  current  CRS  study  suggests  that 
another  vendor  may  be  considering 
creating  a  similar  display,  a  factor  that 
makes  it  appropriate  to  address  this 
issue  (and  the  issue  informally  raised  by 
Frontier)  through  a  rulemaking 
proceeding. 

Apollo  offers  U.S.  travel  agents  two 
different  displays,  the  Basic  Display  and 
the  U.S.  ECAC  Display.  The  algorithms 
for  both  displays  build  displays  in 
groups  (work  areas  or  "playpens")  of 
sixteen  flight  items  (a  flight  item  is  a 
nonstop  flight,  a  single-plane  flight,  or 
one  of  two  or  more  connecting  flights). 
In  creating  the  group  of  sixteen  flight 
items,  Apollo  proceeds  first  by  category. 
Thus  all  nonstop  flights  are  displayed 
before  any  other  services.  The  next 
category  includes  both  one-stop  flights 
and  single  connections.  Within  each 
category  the  system  uses  only 
displacement  time  (the  time  difference 
between  the  traveller's  requested 
departure  time  and  the  flight's  departure 
time)  in  selecting  flights  from  the 
database  for  each  work  area.  In  ranking 
the  flight  items  within  each  work  area. 
Apollo  uses  both  displacement  time  and 
elapsed  time  in  the  Basic  Display  and 
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only  elapsed  time  in  the  U.S.  ECAC 
Display. 

The  current  Apollo  algorithms  replace 
algorithms  that  placed  nonstop  flights 
and  single-plane  flights  in  the  top 
category  and  connecting  services  in  a 
lower  category  Since  Apollo  now  puts 
single-plane  flights  m  the  same  category 
as  connecting  services  and  uses  a 
method  for  selecting  flights  from  the 
database  for  each  playpen  that  gives 
heavy  weight  to  displacement  time, 
Apollo's  current  displays  give  a 
relatively  high  display  position  to 
connecting  services  leaving  close  to  the 
traveller's  requested  departure  time  and 
a  low  position  to  single-plane  flights 
involving  a  greater  displacement  time, 
even  if  the  latter  involve  less  elapsed 
time. 

When  Apollo  downgraded  the 
position  of  single-plane  flights,  two 
airlines  that  operate  a  relatively  large 
number  of  single-plane  flights  and  do 
not  have  large  hub-and-spoke  svstems, 
Alaska  Airlines  and  Midwest  Express 
Airlines,  urged  us  to  compel  Apollo  to 
restore  its  earlier  placement  of  single- 
plane  flights  in  the  same  category  as 
nonstop  flights.  ASTA  supported  their 
request.  They  alleged  that  Galileo 
changed  the  displays  in  order  to  benefit 
its  U.S.  airline  ovniers.  United  and 
USALr.  Those  two  airlines  rely  on  hub- 
and-spoke  systems.  In  the  markets  they 
serve,  some  of  their  flights  will 
inevitably  have  departure  times  close  to 
any  traveller's  requested  departure  time 
and  thus  will  gain  a  high  display 
position  solely  because  of  the  undue 
weight  given  displacement  time  when 
flights  are  selected  from  the  database. 
Alaska  and  Midwest  Express,  on  the 
other  hand,  operate  a  smaller  number  of 
single-plane  flights  that  may  not  depart 
as  close  to  a  traveller's  requested 
departure  time  but  which  would  still  be 
preferred  by  most  travellers  if  their 
arrival  times  are  comparable  to  those  of 
the  competing  connecting  services. 
Travellers  tend  to  prefer  the  single- 
plane  flights  because  they  typically 
require  less  travel  time  than  connecting 
services  and  because  they  avoid  the 
inconveniences  and  risks  of  missed 
connections  and  lost  baggage  that  can 
arise  when  travellers  use  connecting 
services.  Alaska  estimated  that  it  may 
lose  $15  million  in  potential  revenues 
each  year  as  a  result  of  the  new  Apollo 
displays,  while  Midwest  Express 
estimated  that  its  annual  revenue  losses 
would  equal  several  milUon  dollars.  See 
Order  94-8-5  (August  3, 1994)  at  17. 
As  a  result  of  the  initial  complaints 
made  by  Alaska  and  Midwest  Express. 
we  partially  revoked  the  exemption  that 
Galileo  had  obtained  in  order  to  make 
the  Basic  Display  usable  only  for 
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services  within  North  America,  Order 
94-8-5  (August  3,  1994)  When  Apollo 
respondpfi  fo  that  ordpr  wuh  display 
changes  that  generated  furtrif: 
complaints  from  Alaska,  Midwest 
Express,  and  ASTA.  we  required  Galileo 
to  provide  information  on  its 
justification  for  changing  the  treatment 
of  singie-piane  flights  and  on  related 
issues.  Order  94-11-9  (November  15, 
1994). 

We  have  tentatively  determined  that 
Galileo's  ability  and  willingness  to 
create  seemingly  unreasonable  and 
unfair  displays  requires  us  to  propose 
an  additional  rule  on  CRS  displays.  Our 
proposal,  as  explained  below,  would 
require  CRSs  to  use  editing  and  ranking 
criteria  in  their  displays  that  reasonably 
reflect  consumer  preferences.  Before 
discussing  our  proposal  we  will  explain 
why  Apollo's  displays  appear  to  be  so 
troublesome. 

First,  the  information  submitted  by 
the  parties  in  Docket  48671  included  the 
following  four  examples  where  GaUleo's 
algorithm  for  the  Apollo  Basic  Display 
produced  an  unreasonable  display  of 
airline  services. 

Seattle  to  Burbank.  Alaska  operated  two 
one-stop  flights  that  each  had  an  elapsed 
time  of  about  3V*  hours  and  left  Seattle  at 
1:40  p.m.  and  4:15  p.m.  However,  if  a  travel 
agent  requested  a  display  of  services  in  that 
market  with  a  departure  time  of  3  p.m.,  the 
Alaska  flights  appeared  only  on  the  third 
screen  after  the  display  of  seven  on-line 
connections.  The  first  jcreen  showed  three 
connections,  one  operated  by  Alaska  and  two 
by  United.  One  of  the  two  United  connecting 
services  left  Seattle  almost  two  hours  before 
Alaska's  4:15  flight  and  arrived  at  Burbank 
sixteen  minutes  after  the  Alaska  flight. 
Another  United  connection  given  a  higher 
display  p>osition  left  Seattle  more  than  one 
hour  biefore  the  4:15  Alaska  flight  and  arrived 
at  Burbank  almost  one  hour  later  than  the 
Alaska  flight.  October  5,  1994  Letter  of 
Marshall  Sinick. 

San  Francisco  to  New  Orleans.  A  travel 
agent  using  the  Ap>ollo  Basic  Display  with  a 
requested  departure  time  of  8  a.m.  would  not 
see  an  8:40  one-stop  Delta  flight  until  the 
sixth  screen;  the  earlier  screens  listed 
nineteen  on-line  connections,  18  of  which 
had  a  longer  elapsed  time  than  the  Delta 
flight.  One  of  the  connecting  services  listed 
on  the  third  screen  was  an  8  a.m.  connection 
over  O'Hare  that  arrived  at  New  Orleans 
more  than  one  hour  after  the  Delta  flight. 
January  12, 1995  Letter  of  Marshall  Sinick. 

Milwaukee  to  Los  Angeles.  If  a  travel  agent 
requested  a  display  of  service  departing  at  8 
a.m.,  the  first  screen  offered  by  the  Apollo 
Basic  Display  showed  two  United 
connections  that  arrived  at  11:52  a.m.  and 
12:49  p.m.  and  had  elapsed  times  of  5:42  and 
6:39,  respectively.  Midwest  Express  operated 
a  single-plane  flight  in  the  market  that 
arrived  at  11:45  a.m.,  earlier  than  either 
United  connection,  and  had  a  shorter  elapsed 
time,  5:05.  That  flight,  however,  did  not 
appear  until  Galileo's  fourth  screen,  three 


screens  after  the  less  convenient  connections. 
Midwest  Express  Comments  [December  5, 
1994)  at  5 

Orange  Coijnt\  '.   '^eatt!f  .Xlaska  operated 
a  one-stop  flight  that  departed  at  1:59  p.m. 
and  arrived  at  5:42  p.m.,  while  Reno  Air 
operated  a  one-stop  flight  that  departed  at 
2:10  p.m.  and  arrived  at  6  p.m.  An  agent 
using  the  A]x>ilo  Basic  Display  to  see  what 
service  was  available  with  a  1  p.m.  deptartuxe 
time  would  not  see  either  of  those  flights 
until  the  fifth  screen,  after  the  display  of  over 
three  screens  of  connecting  services.  The  first 
connecting  service  listed  consisted  of  a  1:30 
p.m.  United  flight  to  Los  Angeles  coimecting 
with  a  second  United  flight  arriving  at  Seattle 
at  6:01  p.m.  Among  the  other  connecting 
services  given  preference  over  the  two  one- 
stop  flights  were  connections  over  Salt  Lake 
City  and  Phoenix,  each  of  which  dep>arted 
irom  Orange  County  about  one  hour  before 
either  one-stop  flight  and  arrived  at  Seattle  at 
least  55  minutes  after  Reno's  flight.  Galileo 
Response  to  Order  94-11-9  (November  23, 
1994). 

In  cases  Uke  these  examples,  the 
Apollo  displays  harm  competition  by 
favoring  the  services  offered  by  the 
carriers  that  rely  on  hub-and-spoke 
networks,  which  are  usually  the  largest 
carriers,  and  disfavoring  the  flights 
offered  by  airlines  that  do  not  rely  so 
much  on  hub-and-spoke  networks. 
When  the  better  single-plane  service  is 
displayed  after  less  coQvenient 
connecting  services,  airlines  will  have 
more  difficulty  competing  for 
passengers  on  the  basis  of  the  merits  of 
their  service. 

The  displays  also  harm  consimiers 
and  travel  agents  by  making  it  difficult 
for  agents  to  find  single-plane  flights 
that  are  likely  to  be  more  attractive  for 
consumers  than  the  connecting  services 
given  a  better  display  position.  ASTA,  a 
major  spokesman  for  travel  agents, 
states  that  Galileo's  displays  "make  it 
harder  for  travel  agents  to  find  flights 
meeting  the  priority  goals  of  air  travel 
consumers."  ASTA  continues,  "We 
have  never  heard  or  seen  an  argument 
that  would  overcome  the  consumer 
benefits  of  one-stop  single-plane  service 
over  on-line  connections  and  *  *  * 
only  a  compelling  reason  (which  is 
difficult  to  imagine)  would  warrant 
displacing  such  superior  services  in 
favor  of  on-Une  connections  of  longer 
elapsed  time."  According  to  ASTA, 
"[tjravel  agents  should  not  have  to 
search  through  five  screens  of 
information  to  find  a  one-stop  single 
plane  service  with  superior  elapsed 
times  to  intervening  connections,"  and 
"[t]his  waste  of  time  is  a  disservice  to 
agents  and  their  clients  wdth  no 
apparent  offsetting  benefit." 
Furthermore,  when  single-plane  flights 
receive  the  poor  display  position  cited 
in  Alaska's  examples,  "the  existence  of 
the  one-stop  flight  may  not  become 


knowTi  to  the  agent  at  all."  ASTA  Reply 
(December  19, 1994)  at  2-3,  Docket 
48671. 

We  directed  Galiieo  lu  support  ;c* 
claims  that  it  changed  the  Apollo 
displays  in  order  to  benefit  travel  agents 
and  their  cxistomers.  Order  94-1-9 
(November  15, 1994)  at  5.  Galileo 
primarily  claims  that  travel  agents 
would  be  disadvantaged  if  all  single- 
plane  flights  were  listed  before  all 
connecting  services,  because  an  agent 
must  then  scroll  through  the  complete 
listing  of  single-plane  flights  before 
seeing  any  coimecting  services,  even 
though  few,  if  any,  of  the  single-plane 
flights  leave  at  the  time  desired  by  the 
agency  customer.  Galileo  Response  to 
Order  94-11-19  at  8-9.  Galileo, 
however,  provided  no  evidence  that 
travel  agents  complained  when  its 
displays  listed  all  single-plane  flights 
before  displaying  any  connections. 
Moreover,  as  we  noted  earlier  in  that 
proceeding,  few  markets  have  many 
single-plane  flights^according  to  the 
statistics  provided  by  Galileo  itself. 
Airlines  operate  an  average  of  only  1.5 
single-plane  flights  each  day  in  each  of 
the  hundred  largest  domestic  dty-pair 
markets.  Order  94-8-5  at  16.  Since  so 
few  single-plane  flights  are  offered  in 
most  markets,  a  travel  agent  wishing  to 
see  coimecting  flights  instead  of  single- 
plane  flights  could  easily  get  to  the 
connecting  service  Ustings.  Thus  the 
earlier  inclusion  of  single-plane  flights 
in  the  same  display  category  as  nonstop 
flights  could  have  caused  Uttle,  if  any, 
inconvenience  for  travel  agents.  While 
Galileo  cites  three  markets — 
Washington,  D.C.-San  Francisco, 
Phoenix- Washington,  D.C.,  and  Boston- 
Greensboro — as  examples  of  how  its 
new  displays  are  easier  for  travel  agents 
to  use,  we  believe  these  examples  are 
unrepresentative  and  cannot  show  that 
the  new  displays'  treatment  of  single- 
plane  flights  provides  better  displays  in 
general. 

Our  Proposed  Revisions  to  the  CRS 
Display  Rules 

Given  the  apparent  unreasonableness 
of  Apollo's  current  displays,  the 
possibility  that  other  systems  may  adopt 
similar  displays,  and  the  likelihood  that 
every  system  has  created  an  algorithm 
designed  in  part  to  benefit  the  services 
of  airline  owners,  we  have  decided  to 
consider  changes  to  the  CRS  display 
rules  that  should  give  non-vendor 
airlines  (and  travel  agents)  a  greater 
assurance  that  they  can  obtain  a  fair  and 
adequate  display  of  airline  services.  At 
the  same  time,  however,  we  do  not  want 
to  limit  each  system's  ability  to  offer 
different  displays  to  travel  agents,  since 
travel  agents  are  likely  to  disagree  on 
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the  factors  that  should  be  emphasized  in 
editing  and  ranking  airline  services. 
Travel  agents,  moreover,  must  respond 
U)  the  preferences  of  their  customers, 
and  different  customers  will  consider 
different  factors  important  in  judging 
the  quality  of  air!in*>  services  .\s 
explained,  we  also  do  not  intend  to 
tightly  regulate  CRS  algorithms. 

Nonetheless,  even  though  travellers 
and  their  travel  agents  will  disagree  on 
which  factors  are  the  most  important  in 
choosing  airline  flights,  we  think  that 
any  display  made  available  to  travel 
agents  should  be  based  on  rational 
critena  and  that  at  least  one  display 
should  rank  airline  services  in  a  manner 
which  does  not  favor  the  service 
charactenstics  of  the  biggest  airlines, 
which  happen  to  be  the  owners  of  each 
of  the  1  ■  S.  systems. 

We  propose  to  revise  our  current 
display  rules  in  two  respects.  First,  we 
propose  to  require  each  system  to  offer 
a  display  that  does  not  use  an  on-line 
preference  in  ranking  and  editing 
connecting  services.  This  display  must 
be  at  least  as  easy  to  use  as  any  other 
display  offered  by  the  system.  We  are 
proposing  to  make  this  display  an 
alternative  to  the  other  displays  offered 
by  a  system,  not  the  primary  or  defaidt 
display  Secondly,  we  propose  to 
require  that  the  criteria  used  by  a  system 
for  editing  and  ranking  airline  services 
in  any  integrated  display  be  rationally 
related  to  consumer  preferences  (under 
section  255.4(a),  every  integrated 
display  offered  by  a  CRS  must  comply 
with  our  display  rules).  As  noted, 
however,  we  also  request  comments  on 
a  possible  alternative  (or  addition)  to 
this  rule,  which  would  prohibit  systems 
from  creating  displays  that  neither  use 
elapsed  time  as  a  significant  factor  in 
selecting  flights  from  the  data  base  nor 
give  single-plane  flights  a  preference 
over  connecting  services  in  ranking 
flights. 

Our  proposal  to  require  each  system 
to  offer  a  display  without  an  on-line 
preference  will  eliminate  the  ability  of 
one  of  the  large  airlines  owning  a  CRS 
to  force  the  system  to  use  an  on-line 
preference  in  all  displays  of  domestic 
airline  services.  That  will  benefit 
airlines  like  Frontier  that  depend  more 
on  obtaining  interline  passengers.  As 
indicated,  Apollo — the  target  of 
Frontier's  complaints — already  offers  a 
display  without  an  on-line  preference, 
the  U.S.  ECAC  Display.  However,  that 
display's  seemingly  unreasonable 
treatment  of  single-plane  flights  and  its 
heavy  reliance  on  displacement  time  as 
the  basis  for  pulling  services  out  of  the 
data  base  make  the  display  difficult  to 
use.  The  rule  will  also  require  Sabre  to 
create  a  new  display  without  an  on-line 
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preference,  if,  as  has  been  the  case, 
Sabre's  displays  for  services  within 
North  America  all  use  an  on-line 
preference. 

The  second  rule — the  requirement 
that  a  system's  display  criteria  be 
rationally  related  to  consumer 
preferences — should  keep  systems  from 
offering  unjustifiable  displays.  Although 
we  are  proposing  to  require  the  criteria 
used  by  a  system  in  constructing  an 
algorithm  to  be  rationally  related  to 
consumer  preferences,  we  do  not  intend 
to  embark  on  an  extensive  review  of 
CRS  editing  and  ranking  criteria.  We 
would  expect  to  take  enforcement  action 
under  the  rule  only  in  cases  where  a 
system  was  using  an  algorithm  that  was 
likely  to  mislead  a  significant  number  of 
consumers  by  causing  services  that 
would  meet  the  consumers'  travel  needs 
significantly  better  than  other  services 
to  be  displayed  after  the  inferior 
services,  if  those  criteria  appear 
designed  to  improve  the  display 
position  of  the  services  of  the  system's 
airline  owners. 

This  proposal  should  l}enefit  smaller 
airlines  like  Alaska  and  Midwest 
Express  that  do  not  own  a  CRS  and 
cannot  cause  a  system  to  adopt 
algorithms  using  ranking  criteria 
consistent  with  the  nature  of  their  ov^n 
airline  operations  and  inconsistent  with 
the  nature  of  competitors'  airline 
operations.  More  importantly,  the  rule 
should  benefit  travel  agents  and  their 
customers  by  barring  systems  from 
using  algorithms  that  make  it 
imreasonably  difficult  for  travel  agents 
to  find  the  best  service  for  their 
customers.  That  rule,  if  adopted,  should 
force  Apollo  to  change  its  algorithms, 
for  we  do  not  see  in  light  of  our  current 
knowledge  how  that  system's  current 
displays  could  satisfy  the  rule's 
requirements. 

We  do  not  intend  to  use  our  proposed 
rule  requiring  displays  to  be  based  on 
rational  criteria  to  second-guess  all 
algorithm  criteria  that  airlines  find 
objectionable.  We  would  likely  find  that 
a  system  had  violated  the  rule  only  if 
the  algorithm's  unreasonable  ranking  of 
airline  flights  was  likely  to  cause  a 
number  of  travellers  in  a  number  of 
markets  to  choose  flights  that  normal 
travellers  (and  travel  agents)  would 
consider  significantly  inferior  to  flights 
given  a  lower  display  position  and  if  the 
display  seemed  designed  to  benefit  the 
competitive  position  of  the  system's 
airline  owners.  The  comments  filed  by 
U.S.  and  foreign  airlines  in  our  last 
major  CRS  rulemaking  demonstrate  that 
airlines  often  disagree  over  which 
characteristics  of  airline  services  should 
be  emphasized  in  editing  and  ranking 
airline  services.  We  probably  would  not 


consider  complaints  that  an  algorithm's 
ranking  and  editing  criteria  violate  this 
proposed  "jle  if  the  system  using  the 
critena  cbJi  make  a  showing  that  the 
challenged  criteria  are  consistent  with 
the  preferences  of  a  substantial  portion 
of  travellers.  For  example,  we  would  not 
investigate  complaints  that  an  on-line 
preference  violated  the  rule,  since,  as 
shown,  an  on-line  preference  is  often 
(but  not  always)  consistent  with 
consumer  preferences.  Similarly,  we 
would  be  unlikely  to  investigate  a 
complaint  that  an  algorithm  was 
unreasonable  where  the  displays  did  not 
seem  to  provide  any  competitive 
advantage  for  the  airlines  controlling  the 
system,  .-^nd  on  some  issues  any 
algorithm's  choice  is  likelv  to  'be 
arbitrary — one  possible  example  is  the 
choice  of  a  default  time  for  use  as  the 
dep^ture  time  when  the  travel  agent 
does  not  specify  a  departure  time  in 
submitting  a  customer's  request  for 
flight  information.  Because  no  algorithm 
can  result  in  a  perfect  display  of  airline 
services  for  every  market,  we  would  be 
satisfied  if  there  is  a  rough  correlation 
between  consumer  travel  preferences 
and  an  algorithm's  editing  and  ranking 
criteria.  A  system  could  use  such 
evidence  as  travel  agent  and  traveller 
surveys  or  the  results  of  focus  groups  to 
demonstrate  that  the  algorithm's  criteria 
reflect  consumer  preferences,  although 
we  assume  that  less  evidence  would 
often  be  needed  to  show  that  the  display 
was  reasonable. 

While  we  find  it  necessary  to  consider 
stricter  rules  for  CRS  displays,  we 
believe  it  would  be  unwise  for  us  to 
attempt  to  regulate  CRS  displays  more 
closely.  Each  of  the  vendors  currently 
offers  different  displays  to  its 
subscribers,  and  we  are  imwilling  to 
reduce  the  choices  currently  available  to 
travel  agents.  Moreover,  as  we  stated  in 
our  last  rulemaking,  we  doubt  that  we 
could  create  a  display  that  would  be  the 
best  possible  display  for  all  markets.  56 
FR  at  12609. 

Our  proposal  to  require  that  the 
editing  and  ranking  criteria  used  by 
each  algorithm  be  rationedly  related  to 
consiuner  preferences  reverses  our 
decision  in  our  last  rulemaking  on  a 
similar  proposal  made  by  the  Orient 
Airhnes  Association.  Our  experience 
with  Apollo's  displays  has  convinced 
us.  however,  that  neither  the  vendors' 
competition  for  subscribers  nor  other 
factors  may  be  strong  enough  to  keep 
systems  from  creating  unfeiir  displays  in 
order  to  increase  their  airline  owners' 
airline  revenues.  We  also  doubt  that  our 
proposal,  if  adopted,  would 
substantially  increase  our  workload  or 
our  oversight  of  CRS  operations. 
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As  an  alternative  to,  or  in  addition  to, 
the  proposal  that  editing  and  ranking 
criteria  be  based  on  consumer 
preferences,  we  are  also  considering  the 
addition  to  the  CRS  rule  of  a  specific 
prohibition  against  the  kinds  of  unfair 
displays  created  by  Apollo's  algorithm. 
Under  this  alternative,  the  CRS  rules 
would  prohibit  an  algorithm  that  neither 
uses  elapsed  time  as  a  significant  factor 
in  selecting  service  options  from  the 
database  nor  gives  single-plane  flights  a 
preference  over  connections  in  ranking 
services  in  displays.  Other  CRS  editing 
and  ranking  abuses,  if  not  covered  by 
the  rule,  could  be  pursued  in  an 
enforcement  context  under  the  general 
prohibition  against  unfair  and  deceptive 
practices  and  unfair  methods  of 
competition  in  49  U.S.C.  41712. 

Since,  to  date,  the  Apollo  editing  and 
ranking  criteria  are  the  only  ones  on 
which  we  have  received  specific 
complaints  that  they  result  in  unfedr 
displays,  it  may  be  wise  to  limit  our 
proscription  to  the  immediate  and  more 
clear-cut  problem.  This  proposal  would 
require  Apollo  to  change  its  displays, 
since  its  ciurent  displays  do  not  use 
elapsed  time  as  a  factor  in  selecting 
flights  from  the  database  yet  give  single- 
plane  flights  no  preference  over 
connecting  services.  If  Apollo  used 
elapsed  time  as  a  significant  factor  in 
selecting  flights  from  the  database, 
single-plane  flights  would  receive  a 
better  display  position  since  such  flights 
generally  require  less  travel  time  than 
connecting  services.  This  proposal 
accordingly  would  no  longer  cause 
significantly  inferior  connecting 
services  to  be  given  a  better  display 
position  than  single-plane  flights 
requiring  substantially  less  travel  time. 

Comments  on  the  merits  and 
drawbacks  of  the  combined 
requirements  or  each  alternative, 
including  the  language  of  the  specific 
prohibition  against  an  algorithm  that 
does  not  use  elapsed  time  as  a 
significant  factor  in  selecting  flights 
from  the  database  and  does  not  give 
single-plane  flights  a  preference  over 
connecting  services,  are  invited. 

Since  each  system  provides  a  display 
without  an  on-Une  preference,  at  least 
for  flights  not  entirely  v«thin  North 
America,  we  doubt  that  requiring  a 
display  wdthout  an  on-line  preference 
would  impose  significant  programming 
costs  on  the  U.S.  systems.  Only  Sabre 
apparently  offers  no  display  of  North 
American  services  without  an  on-line 
preference.  We  also  do  not  expect  the 
proposed  requirement  that  displays  be 
reasonably  related  to  consumer 
preferences  to  increase  system  costs 
significantly.  Only  Apollo  currently 
offers  displays  that  would  seem  to 


violate  such  a  requirement,  and  Apollo's 
own  wrilUngness  to  change  displays  in 
recent  years  suggests  that 
reprogramming  would  not  be  costly. 

Alternatives  to  Rulemaking 

As  discussed  above,  we  beUeve  that 
vendors  can  use — and  apparently  have 
used — their  discretion  to  create  displays 
that  injure  consumers  and  airline 
competition.  If  consimiers,  travel 
agencies,  and  participating  airlines 
could  easily  avoid  the  harm  caused  by 
these  displays,  we  would  not  propose 
new  rules  on  CRS  displays.  We 
tentatively  find,  however,  that  CRS 
users  caimot  readily  do  so. 

Travel  agents  could  overcome 
Apollo's  unreasonable  ranking  of  airline 
services  by  carefully  searching  through 
several  screens  for  each  market  before 
recommending  a  flight  to  their  customer 
(or  by  requesting  a  display  of  single- 
plane  flights).  Travel  agents  are  often 
pressed  for  time,  however,  and  do  not 
believe  they  can  afford  to  spend  a  lot  of 
time  looking  for  the  best  service  when 
doing  so  involves  looking  at  several 
screens  or  taking  extra  steps.  Cf.  Airline 
Marketing  Practices  at  69-70.  And 
Apollo's  treatment  of  single-plane 
flights  at  times  causes  one-stop  flights  to 
receive  such  a  poor  display  position  that 
even  a  dihgent  agent  is  unlikely  to 
search  long  enough  to  find  the  flight, 
especially  since  the  agent  may  not  know 
that  the  single-plane  flight  even  exists. 
AST  A  Reply  at  2-3. 

Travel  agents  could  also  avoid  the 
problem  if  they  requested  a  display  of 
direct  flights  only  or  asked  for  display 
with  different  departure  times.  Taking 
these  steps,  however,  involves 
additional  work  that  the  agent  prefers  to 
avoid.  Apollo's  owners  benefit  from  the 
displays  precisely  because  they  know 
that  travel  agents  often  v«ll  not 
undertake  the  additional  work  needed 
to  offset  the  unreasonable  ranking  of 
flights  offered  by  Apollo. 

Travel  agents  also  cannot  avoid  one 
system's  poor  displays  by  switching  to 
another  system  that  provides  a  more 
reasonable  ranking  of  airline  services. 
First,  the  CRS  firms'  contracts  with 
travel  agencies  make  it  difficult  for  an 
agency  to  switch  systems  or  to  use  an 
additional  system.  The  contracts 
typically  last  for  five  years,  and  an 
agency  terminating  the  contract  before 
the  end  of  the  five-year  term  must  pay 
substantial  damages  to  the  system.  The 
systems'  contracts  use  pricing  formulas 
which  give  travel  agencies  lower  prices 
for  the  CRS  but  discoiu-age  them  from 
using  additional  systems.  In  addition, 
travel  agencies  often  consider  it 
necessary  to  use  the  system  of  the  major 
airline  in  the  agency's  area,  even  if 


another  system  offers  lower  CRS  prices 
or  better  service.  Airline  Marketing 
Practices  at  24-26. 

When  we  reexamined  CRS  regulation 
in  our  liist  rulemaking,  we  adopted  a 
rule,  section  255.9,  which  allows  travel 
agencies  to  use  third-party  software  and 
hardware  in  conjunction  with  CRS 
services,  subject  to  certain  conditions  to 
protect  the  integrity  of  the  system.  This 
rule  enables  travel  agencies  to  use 
programs  that  can  reconfigure  the 
system's  information  on  airline  services. 
Travel  agencies  dissatisfied  with  a 
system's  display  algorithms  accordingly 
can  purchase  software  that  would  create 
a  more  satisfactory  display.  56  FR  at 
12605-12606.  However,  we  have  no 
evidence  that  many  travel  agencies  have 
chosen  to  use  programs  that  will  create 
displays  more  useful  for  consumers. 

More  importantly,  a  system's  use  of 
an  imreasonable  and  unfair  display 
harms  two  other  groups — participating 
.  airlines  and  consumers — who  have  no 
ability  to  offset  the  harm  caused  by 
unreasonable  CRS  displays.  Travel 
agency  customers  rely  on  the  travel 
agent  to  tell  them  what  services  are 
available,  and  other  airlines  have  little 
control  over  the  recommendations  made 
by  an  agent.  As  we  have  found  in  our 
earlier  examinations  of  the  CRS 
business,  most  airlines  find  it  essential 
to  participate  in  each  system  and 
therefore  have  no  abiUty  to  bargain  for 
reasonable  participation  terms. 

Legal  Authority  for  Adopting  the 
Proposed  Rules 

Our  governing  statute  authorizes  us  to 
investigate  and  determine  whether  any 
air  carrier  or  ticket  agent  has  been  or  is 
engaged  in  unfair  methods  of 
competition  or  unfair  or  deceptive 
practices  in  the  sale  of  air 
transportation.  49  U.S.C.  41712, 
formerly  section  411  of  the  Federal 
Aviation  Act  (and  codified  then  as  49 
U.S.C.  1381).  Our  authority,  modelled 
on  the  Federal  Trade  Commission's 
comparable  powers  under  section  5  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  45,  allows  us  to  define  practices 
that  do  not  violate  the  antitrust  laws  as 
unfair  methods  of  competition,  if  they 
violate  the  spirit  of  the  antitrust  laws. 
The  same  statutory  provision  gives  us 
broad  authority  to  prohibit  deceptive 
practices  in  the  sale  of  air 
transportation.  In  adopting  the  original 
CRS  rules,  the  Board  rehed  upon  both 
its  authority  to  prohibit  deceptive 
practices  and  its  authority  to  prohibit 
unfair  methods  of  competition.  The 
Seventh  Circuit  affirmed  the  Board's 
adoption  of  those  rules  under  what  was 
then  section  411  of  the  Federal  Aviation 
Act.  United  Air  Lines,  766  F.2d  1107 
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(7th  Cir.  1985).  As  a  result,  we  may 
clearly  regulate  CRS  display  practices 
that  create  a  risk  that  consumers  will  be 
deceived.  5"  FR  at  43791. 

We  are  proposing  these  rules  in  order 
to  prevent  travel  agency  customers  from 
being  deceived  and  to  keep  the  airlines 
controlling  the  systems  from  using  their 
control  over  CRS  displays  to 
unreasonably  prejudice  the  competitive 
position  of  other  airlines.  The  proposed 
rules  would  promote  airline 
competition  by  ensuring  that  CRS 
displays  provide  a  reasonable  and  fair 
ranking  of  airline  services.  When  a  CRS 
offers  a  display  that  irrationally  ranks 
airline  services  for  the  benefit  of  its 
airline  owners,  the  CRS  makes  it  more 
difficult  for  airlines  to  compete  on  the 
basis  of  price  and  service  with  the 
airlines  controlling  the  system.  The 
revenue  loss  estimates  provided  by 
.\laska  and  Midwest  Express  with 
respect  to  Apollo's  changed  displays,  if 
accurate,  additionally  suggest  that  an 
unreasonable  and  unfair  display  can 
cause  substantial  damage  to  competing 
airlines. 

When  consumers  book  airline  flights 
on  the  basis  of  information  provided  by 
an  irrational  display  of  airline  services, 
they  are  likely  to  book  inferior  airline 
services  because  the  display  has  hidden 
superior  services.  Our  statute  gives  us 
the  authority  to  prohibit  conduct  which 
has  the  potential  to  cause  this  kind  of 
consumer  deception. 

We  believe  our  tentative  findings  in 
this  notice  are  sufficient  to  support  our 
adoption  of  our  proposed  rules  on  CRS 
displays. 

Regulatory  .\j>sessment 

This  rule  may  be  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  Executive 
Order  12866  requires  each  executive 
agency  to  prepare  an  assessment  of  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  proposal  is  also  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation,  44  FR  11034. 

The  proposed  rule  should  benefit 
airline  competition  and  consimiers.  It 
will  provide  airlines  a  greater 
opporturaty  to  obtain  passengers  on  the 
basis  of  the  quality  of  their  service  and 
their  fares  bv  reducing  the  possibility 
that  unreasonable  CRS  display  positions 
will  determine  the  number  of  bookings 
received  by  an  airline.  In  addition,  by 
giving  travel  agents  a  better  ability  to 
obtain  useful  displays  rationally  related 
to  traveller  preferences,  the  rule  would 
make  travel  agency  operations  more 
efficient.  The  rule  would  benefit 
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consimiers  by  making  it  more  likely  that 
travel  agencies  will  recommend  more 
convenient  airline  service.  By 
promoting  airline  competition,  the  rule 
would  produce  additional  savings  and 
other  benefits  for  consumers. 

The  Department  does  not  have 
adequate  information  to  enable  it  to 
quantify  the  potential  benefits  of  the 
proposed  rule.  However,  giving  travel 
agents  and  their  customers  a  better 
ability  to  find  the  best  available  airline 
service  can  result  in  substantial 
consumer  savings,  as  the  Justice 
Department  noted  in  its  comments  in 
our  last  CRS  rulemaking.  56  FR  12606. 
Moreover,  Alaska  and  Midwest  Express 
have  estimated  that  Apollo's  display 
reduces  their  revenues  by  millions  of 
dollars  each  year.  If  their  estimates  are 
valid,  the  revised  Apollo  display  is  also 
causing  many  travellers  to  take 
connecting  service^  instead  of  one-stop 
flights  that  may  be  more  convenient. 

While  the  Department  expects  the 
rule  to  provide  significant  benefits,  it 
does  not  expect  the  rule  to  increase  CRS 
costs  significantly.  The  Department  does 
not  have  sufficient  information  to 
estimate  the  systems'  programming 
expenses  for  complying  with  the 
proposed  rules.  However,  a  rule 
requiring  each  system  to  offer  a  display 
without  an  on-line  preference  should 
not  impose  significant  programming 
expenses  on  the  systems,  since  each 
system  oirrently  has  a  display,  at  least 
for  international  services,  that  does  not 
have  such  a  preference. 

A  rule  requiring  systems  to  use 
rational  criteria  for  editing  and  ranking 
flights  would  only  impose  significant 
costs  on  a  system  if  an  airline  or  travel 
agency  subscriber  submitted  a  justified 
complaint  about  its  displays.  If  the 
complaint  were  invalid,  it  would  likely 
be  dismissed  without  a  hearing.  Only  in 
cases  where  the  display  appeared  to  be 
unreasonable  would  the  system  be 
exposed  to  an  enforcement  proceeding, 
which  could  include  a  formal  hearing, 
and  to  potential  liability. 

The  other  proposal,  which  would  bar 
systems  from  using  displays  that  neither 
use  elapsed  time  as  a  significant  factor 
in  selecting  flights  from  the  data  base 
nor  give  single-plane  flights  a  preference 
over  connecting  services  in  ranking 
flights,  should  impose  no  costs  on  any 
system,  except  the  cost  of 
reprogramming  displays  that  do  not 
comply  with  the  proposal.  At  this  time 
Apollo  appears  to  be  the  only  system 
that  would  incur  such  costs.  We  doubt 
that  the  reprogramming  costs  would  be 
significant. 

The  Department  does  not  believe  that 
there  are  any  alternatives  to  this 
proposed  rule  which  would  accomplish 


the  goal  of  giving  each  participating 
carrier  a  greater  opportunity  to  have  its 
services  fairlv  displayed  m  CRSs 
The  Department  asks  interested 
persons  to  provide  information  on  the 
costs  and  benefits 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory'  Flexibility  Act  of 
1980.  5  U.S.C.  601  et  seq..  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
govermnent  regulations.  The  act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include 
smaller  U.S.  and  foreign  airlines  and 
smaller  travel  agencies.  Our  notice  of 
proposed  rulemaking  sets  forth  the 
reasons  for  our  proposal  of  additional 
CRS  display  rules  and  the  objectives 
and  legal  basis  for  our  proposed  rule. 

The  proposed  rule  would,  as 
explained  above,  give  smaller  airlines  a 
better  opportunity  to  obtain  a  fair 
display  position  in  CRSs,  all  of  which 
are  currently  owned  or  affiliated  with 
one  or  more  large  U.S.  and  foreign 
eiirlines.  Smaller  airlines  would  then  be 
likely  to  obtain  more  bookings  and 
therefore  compete  more  successfully 
with  larger  airlines. 

The  proposed  rule  would  also  benefit 
smaller  travel  agencies  by  making  it 
easier  for  them  to  serve  their  customers 
more  efficiently  and  to  give  them  better 
advice  on  airline  service  options. 

Our  proposed  rule  contains  no  direct 
reporting,  record-keeping,  or  other 
compliance  requirements  that  would 
affect  small  entities.  There  are  no  other 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  oiu-  proposed  rules. 

Interested  persons  may  address  our 
tentative  conclusions  under  the 
Regulatory  Flexibility  Act  in  their 
comments  submitted  in  response  to  this 
notice  of  proposed  rulemaking. 

The  Department  certifies  under 
section  605rb)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  et  seq.)  that  this 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act,  Pub.L. 
96-511,  44  U.S.C.  Chapter  35. 

Federalism  Implications 

The  rule  proposed  by  this  notice 
would  have  no  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812,  we  have  determined  that  the 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  255 

Air  carriers,  Antitrust,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  of 
Transportation  proposes  to  amend  14 
CFR  Part  255,  Carrier-owTied  Computer 
Reservations  Systems  as  follows: 

PART  255— [AMENDED] 

1.  The  authority  citation  for  part  255 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1302, 1324, 1381, 
1502. 

2.  Section  255.4(a)  is  revised  to  read 
as  follows: 

§255.4    Display  o»  informaiion. 

(Alternative  li 

(a)  All  systems  shall  provide  at  least 
one  integrated  display  that  includes  the 
schedules,  fares,  rules  and  availability 
of  all  participating  carriers  in 
accordance  with  the  provisions  of  this 
section.  This  display  shall  be  at  least  as 
useful  for  subscribers,  in  terms  of 
functions  or  enhancements  offered  and 
the  ease  with  which  such  functions  or 
enhancements  can  be  performed  or 
implemented,  as  any  other  displays 
maintained  by  the  system  vendor.  No 
system  shall  make  available  to 
subscribers  any  integrated  display 
unless  that  display  complies  with  the 
requirements  of  this  section. 

(1)  Each  system  must  offer  an 
integrated  display  that  uses  the  same 
editing  and  ranking  criteria  for  both  on- 
line and  interline  connections  and  does 
not  give  on-line  connections  a  system- 
imposed  preference  over  interline 
connections.  This  display  shall  be  at 
least  as  useful  for  subscribers,  in  terms 
of  functions  or  enhancements  offered 
and  the  ease  with  which  such  functions 
or  enhancements  can  be  performed  or 
implemented,  as  any  other  display 
maintained  by  the  system  vendor. 

(2)  The  criteria  used  by  a  system  for 
editing  and  ranking  airline  services  in 
any  integrated  display  must  be 
rationally  related  to  consumer 
preferences.  In  considering  whether  an 
algorithm  violates  this  provision,  the 
Department  shall  consider,  among  other 
things,  whether  the  editing  and  ranking 
criteria  are  likely  to  mislead  a 
significant  number  of  consumers  by 
causing  services  that  would  meet  the 


consumers  travel  needs  significantly 
better  than  other  ser\-ices  to  be 
displayed  after  the  inferior  services  and 
whether  those  criteria  seem  designed 
systematically  to  improve  the  display 
position  of  the  system  owners'  airline 
services  at  the  expense  of  the  services 
offered  bv  other  airUnes. 


[Alternative  2] 

(a)  All  systems  shall  provide  at  least 
one  integrated  display  that  includes  the 
schedules,  fares,  rules  and  availability 
of  all  participating  carriers  in 
accordance  with  the  provisions  of  this 
section.  This  display  shall  be  at  least  as 
useful  for  subscribers,  in  terms  of 
functions  or  enhancements  offered  and 
the  ease  with  which  such  functions  or 
enhancements  can  be  performed  or 
implemented,  as  any  other  displays 
maintained  by  the  system  vendor.  No 
system  shall  make  available  to 
subscribers  any  integrated  display 
unless  that  display  complies  with  the 
requirements  of  this  section. 

(1)  Each  system  must  offer  an 
integrated  display  that  uses  the  same 
editing  and  ranking  criteria  for  both  on- 
line and  interline  connections  and  does 
not  give  on-Une  connections  a  system- 
imposed  preference  over  interline 
connections.  This  display  shall  be  at 
least  as  useful  for  subscribers,  in  terms 
of  functions  or  enhancements  offered 
and  the  ease  writh  which  such  functions 
or  enhancements  can  be  performed  or 
implemented,  as  any  other  display 
maintained  by  the  system  vendor. 

(2)  A  system  may  not  offer  an 
integrated  display  that  neither  uses 
elapsed  time  as  a  significant  factor  in 
selecting  service  options  from  the 
database  nor  gives  single-plane  flights  a 
preference  over  coimecting  services  in 
ranking  services  in  displays. 

*        *        *        *        • 

Issued  in  Washington,  DC,  on  August  8, 
1996. 
Federico  F.  Pena, 

Secretary  of  Transportation. 

[PR  Doc.  96-20736  Filed  8-13-96;  8:45  am] 
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AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  iss\iing  temporary 
regulations  revising  the  final  regulations 
under  section  367(e)(1)  with  respect  to 
section  355  distributions  of  stock  or 
securities  by  domestic  corporations  to 
foreign  persons.  The  IRS  is  also 
modifying  the  temporary  regulations 
under  section  6038B  to  provide  that 
distributions  described  imder  section 
367(e)(1)  are  subject  to  rules  under 
section  6038B.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
dociunent  also  provides  notice  of  a 
pubhc  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  November  7, 1996.  Outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  November  20, 
1996,  at  10  a.m.  must  be  received  by 
October  31, 1996. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (INTL  0020-96),  room 
5228,  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  ahemative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (INTL-0020-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Ave.  NW., 
Washington,  DC.  The  public  hearing 
will  be  held  in  the  IRS  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Philip  L. 
Tretiak  at  (202)  622-3860;  concerning 
submissions  and  the  hearing, 
EvangeUsta  Lee  at  (202)  622-7180  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
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rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
^evipv^  .i.  arrordancp  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  3507). 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  Treasury, 
Office  of  information  ami  Regulatory 
Affairs.  VVashmgton.  DC  20503,  with 
copies  to  the  Interna;  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer, 
TFP,  VVashmgton.  DC  20224. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the    Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http  /'www  irs.ustreas.gov/prod/ 
tax  regs/comments  html.  Comments  on 
the  collection  of  information  should  be 
received  by  October  15,  1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collection  of  information  under 
section  367le)(l)  is  in  §  1.367(e)-lT(c) 
(l){ii).  (2){i)(C)  and  (3).  The  temporary 
regulations  provide  that  in  order  for 
ta.xpavers  to  qualify  for  either  the  "U.S. 
real  property  holding  corporation 
exception"  or  the  '"publicly  traded 
corporation"  e.xception.  taxpayers  must 
comply  with  the  reporting  requirements 
contained  in  §  1.367(e)-lT(c)(l)(ii)  and 
§  1.367(e)-lT(c)(2)(i)(C),  respectively. 
The  temporary  regtilations  also  modify 
the  reporting  requirements  under  the 
"gain  recognition  agreement"  exception 
(§  1.367(e)-lT(c)(3)).  Under  the 
temporary  regulations,  the  controlled 
corporation,  in  addition  to  the 
distributing  corporation,  must  sign  the 
gain  recognition  agreement  (§  1.367(e)- 
lT(c)(3)  (ii)(F)  and  (iii)).  extend  the 
statute  of  limitations  accordingly 
(§  1.367(e)-lT(c)(3)  (ii)(F)  and  (i'v)),  and 
annually  report  its  distributees  to  the 
distributing  corporation  but  not  the 
Service  (§  1.367(e)-lT(c)(3)(v)(B)).  This 
information  is  required  by  the  IRS  as  a 
condition  for  a  taxpayer  to  qualify  for  an 
exception  to  the  general  rule  of  taxation 
under  section  367(e)(1).  and  to  avoid  the 
penalties  contained  under  section 
6038B.  This  information  will  be  used  to 
determine  whether  a  taxpayer  properly 
qualifies  for  a  claimed  exception.  The 
respondents  generally  will  be  U.S. 
corporations,  probably  subsidiaries  of 
foreign  muhinationals,  that  are  either 
distributing  another  corporation  or 
being  distributed  under  section  355, 
pursuant  to  a  corporate  festructuring. 

Books  or  records  relating  to  a 
collection  of  information  must  be 


retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Estimated  total  annual  reporting 
burden:  2,124  hours.  (This  equals  the 
sum  of  (i)  the  prior  bxirden  of  1,604 
hours,  and  (ii)  the  additional  burden  of 
520  hours  contained  in  the  new 
regulations.)  The  estimated  annual 
burden  per  respondent  varies  from  1 
hour  to  8  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  2  hours. 

Estimated  number  of  respondents: 
462. 

Estimated  annual  frequency  of 
responses:  Once  (in  the  case  of 
taxpayers  that  quaUfy  for  the  U.S.  real 
property  holding  company  exception 
and  the  publicly  traded  company 
exception).  Annually  (in  the  case  of 
taxpayers  that  quahfy  for  the  gain 
recognition  agreement  exception). 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register  amend 
the  Income  Tax  Regiriations  (26  CFR 
part  1)  under  section  367(e)(1).  The 
temporary  regulations  under  section 
367(e)(1)  contain  rules  relating  to  the 
distribution  of  stock  or  secxuities  under 
section  355  by  a  domestic  corporation  to 
a  person  that  is  not  a  U.S.  person. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  reasons  for  the 
modifications  to  the  final  regulations 
contained  in  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  primarily 
affect  large  multinational  corporations 
with  foreign  shareholders.  The 
regulations  do  not  significantly  alter  the 
reporting  or  recordkeeping  duties  of 
small  entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 


Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Notice  of  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  November  20.  1996.  at  10  am.  in  the 
IRS  Auditorium.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  November  7.  1996, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  October  31.  1996 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Draining  Information 

The  principal  author  of  these 
proposed  regulations  is  Philip  L.  Tretiak 
of  the  Office  of  Associate  Chief  Counsel 
(International},  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  tax.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 

Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  bie  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.367(e)-l  is  added  to 
read  as  follows: 

§  1 .367(e)-1    Treatment  of  section  355 
distributions  by  U.S.  corporations  to  foreign 
persons. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  l!367(e)-lT 
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published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

Par.  3.  Section  1.6038B-l,a8 
proposed  on  May  16,  1986,  at  51  FR 
17990,  IS  amended  by  revising  the 
second  sentence  of  paragraph  Cb)(2)(i) 
and  adding  the  text  of  paragraph  (e)  to 
read  as  follows: 

§  1 .6038B-1     Reporting  of  transfers 
described  in  section  367. 

[The  text  of  proposed  paragraphs 
(b)(2](i]  and  (e)  are  the  same  as  the  text 
of  §  1.6038B-1T  {b)(2){i)  and  (e) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
Margaret  Nfilner  Richardson, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  96-20631  Filed  8-ft-96:  12:19  om] 
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POSTAL  SERVICE 
39  CFR  Part  701 

Postal  Electronic  Commerce  Service 

agency:  Postal  Service. 
ACTION:  Proposed  rule  electronic 
postmark  test;  request  for  comments. 

summary:  The  United  States  Postal 
Service  is  developing  "Postal  Electronic 
Commerce  Services"  that  vdll  provide 
security  and  integrity  to  electronic 
correspondence  and  transactions,  giving 
them  attributes  usually  associated  with 
First-Class  Mail.  As  part  of  this  effort, 
the  United  States  Postal  Service  is 
testing  a  limited  prototype  of  an 
Electronic  Postmarking  Service  that  will 
offer  customers  a  third-party  validation 
of  the  time  and  date  that  an  electronic 
mail  dociunent  was  received  by  the 
Postal  Service,  and  validate  the 
existence  of  a  document  by  ensuring 
that  it  was  not  changed  after  its 
handling  by  the  Postal  Service.  The  test 
is  intended  to  be  concluded  within  60 
days  of  its  start,  although  it  may  be 
extended.  To  provide  guidance  for 
implementing  the  test,  the  Postal 
Service  is  proposing  to  add  new 
regulations  to  title  39  of  the  Code  of 
Federal  Regulations. 
DATES:  Comments  must  be  received  on 
or  before  September  13,  1996. 
ADDRESSES:  Written  comments  should 
be  directed  to  the  Manager,  Electronic 
Commerce  Services,  Room  5636,  475 
L'Enfant  Plaza,  SW.,  Washington,  DC 
20260-2427.  Copies  of  all  written 
documents  will  be  available  at  that 
address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m  .  Monday  through  Fridav 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
Campbell  (202)  26&-6837. 


SUPPLEMENTARY  INFORMATION:  To  further 
its  mission  of  '"binding  me  Nation 
together  through  the  correspondence  of 
the  people,"  39  U.S.C.  101,  the  United 
States  Postal  Service  is  developing 
services  which,  through  an  extension  of 
its  traditional  paper  mail  services,  will 
enable  and  enhance  the  development  of 
commerce  by  electronic  means.  These 
"Postal  Electronic  Commerce  Services" 
will  provide  security  and  integrity  to 
electronic  correspondence  and 
transactions,  giving  them  attributes 
usually  associated  with  First-Class  Mail. 
As  a  first  step  in  this  effort,  the  Postal 
Service  is  testing  a  Umited  prototype 
pilot  of  an  "Electronic  Postmarking 
Service."  Under  this  new  service,  the 
Postal  Service  will  a""l^  a  trusted  time 
and  date  stamp  to  a  document  that  has 
been  electronically  submitted  to  the 
Postal  Service  ("Electronic  Postmark"), 
and  then  digitally  signs  the  document 
writh  a  Postal  Service  private  key 
(defined  by  a  CCnTx.500  §  509  Version 
3  certificate).  This  Electronic  Postmark 
provides  evidence  of  the  document's 
existence  at  a  specific  point  in  time, 
allows  any  subsequent  change  in  the 
document  to  be  identified,  and  shows 
that  the  Electronic  Postmarked  version 
of  the  document  was  no  longer  in  the 
possession  of  the  originator  at  the  time 
of  marking. 

This  Electronic  Postmark  is  a  valuable 
third-party  validation  of  the  official 
character  of  some  documents.  For  users 
of  electrouic  commerce,  the  Electronic 
Postmark  is  a  way  to  send  important 
information  in  a  manner  that  combines 
the  security  of  postmarked  paper  with 
the  speed  and  convenience  of  an 
electronic  network.  Further,  the 
Electronic  Postmark,  if  offered  in 
combination  with  a  public  key 
infiastructure,  can  be  used  to  validate 
the  digital  signature  of  a  sender  of 
documents.  At  this  time,  this 
certification  capability  is  an  additional 
service  that  the  Postal  Service  will  offer 
only  in  the  event  that  there  is  clear 
demand  from  its  customers. 

Although  the  prototype  system  for  the 
Electronic  Postmark  is  still  in 
development,  it  will  be  FIPS  140-1 
complaint  and  will  incorporate  U.S. 
Postal  Service  Software  Process 
Standards  and  Security  Management 
Procedures.  The  Electronic  Postmark 
VNdll  use  Digital  Signature  Standard 
(DSS)  as  the  signing  algorithm.  Future 
implementations  may  incorporate 
additional  or  different  algorithms.  For 
the  prototype  test,  the  service  will  be 
provided  by  contract  with  an 
Authorized  Computer  Service  Provider. 

This  prototype  pilot  test  is  intended 
to  last  60  days,  aldiough  it  may  be 


extended  if  necessary  to  achieve  more 
complete  test  results. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C 
§§  553  (b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  §410(a),  the 
Postal  Service  invites  pubUc  comment 
on  the  following  revisions  to  the  Title 
39  of  the  Code  of  Federal  Regulations. 

List  of  Subiects  in  39  CFR  Part  701 

Communications,  Electronic 
Commerce  Services,  Postal  Service, 
Telecommunications. 

It  is  proposed  that  chapter  I  of  title  39 
be  amended  as  set  forth  below. 

SUBCi-AP^EP eLEC'RONIC  AND 

COM^U~P ci-B i SE L'  SE "  V-CES 

Part  701  in  Subchapter  I  will  be  added 
to  read  as  follows: 

PART  701— POSTAL  ELECTRONIC 
POSTMARK 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401,  403,  404,  3001-3011. 

§  701 .1    Pottcy  and  objective. 

The  Postal  Service  seeks  to  offer 
Electronic  Postmark  Services  that  will 
offer  Senders  of  Messages  a  third-party 
validation  of  the  time  and  date  that  the 
Message  was  received  by  the  Postal 
Service,  and  that  wdll  validate  the 
existence  of  the  Message  by  enabling 
Recipients  to  determine  whether  it  was 
changed  after  its  handling  by  the  Postal 
Service. 

§701.2    Tria  per  od. 

The  Electromc  Postmarking  Services 
(defined  in  §  701.4)  are  being  provided 
via  a  prototype  system  and  vnU  be  made 
available  to  selected  Senders  as  part  of 
a  pilot  test  that  is  intended  to  be 
concluded  vdthin  60  days  of  its  start, 
although  it  may  be  extended  if 
necessary  to  achieve  more  complete  test 
results.  The  Regulations  in  this  part  will 
govern  that  pilot  test. 

§701.3    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Authorized  Computer  Service 
Provider  means  a  third  party  authorized 
by  the  Postal  Service  to  accept  and 
process  Messages  to  be  Electronically 
Postmarked  and  to  forward  the 
Postmarked  Messages  to  the 
Recipient(s). 

m  Authorized  Value-Added  Network 
means  a  private  computer-based  value- 
added  network  designated  by  the  Postal 
Service  as  authorized  to  carry  Messages 
to  the  Postal  Service  for  Electronic 
Postmarking. 

(c)  Certificate  means  a  computer- 
based  record  that  identifies  the  Postal 
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Sen'ice  public  key  to  be  used  for 
purposes  of  authenticating  Posted 
Service  Electronic  Postmarks.  The 
certificate  will  be  in  CCITT  X.500  §  509 
version  3  format. 

(d)  Digital  Signature  means  a 
transformation  of  a  Message  using  the 
Digital  Signature  Standard  (DSS)  and 
the  DSA  algorithm  that  allows 
recipients  of  the  Message  to  authenticate 
the  Message  and  determine  whether  the 
Message  has  been  altered  since  it  was 
received  by  the  Postal  Service. 

(e)  Digitally  Sign  means  to  apply  a 
Digital  Signature  to  a  Message. 

(f)  Electronic  Address  means  an 
alphanumeric  or  other  designation 
corresponding  a  location  on  a  computer 
network. 

(g)  Electronic  Mail  Software  means 
any  commercially  available  software 
product  capable  of  sending  and 
receiving  electronic  mail  Messages. 

(h)  Electronic  Postmark  means  data 
incorporated  within  a  Message  by  the 
Postal  Service  that  includes  die 
following  information: 

(1)  Postal  Service  branding. 

(2)  Date  and  time  in  Greenwrich  Mean 
Time  (GMT)  down  to  the  second  the 
Message  was  received  by  the  Postal 
Service  Mail  Processor,  as  determined 
by  the  Mail  Processor's  internal  clock. 

(3)  Postal  Service  Certificate  serial 
number. 

(4)  Postal  Service's  distinguished 
name. 

(5)  Postal  Service's  Digital  Signature 
consisting  of  the  DSA  R  component  and 
the  DSA  S  component. 

(i)  Mail  Processor  means  the  computer 
system  operated  by  an  Authorized 
Computer  Service  Provider  that  is 
designed  to  handle  the  processing  of 
Messages  intended  to  be  Electronically 
Postmarked  in  accordance  with  this 
Regulation. 

(j)  Message  means  any  data  in 
electronic  machine-readable  form 
directed  to  one  or  more  Electronic 
Addresses  to  which  it  can  be 
communicated  via  a  computer  network. 
A  "Message"  is  not  a  "letter"  for 
purposes  of  part  310. 

(k)  Postmark  Address  means  the  e- 
mail  address  to  which  a  Message  must 
be  sent  in  order  to  obtain  an  Electronic 
Postmark. 

(1)  Postmarked  Message  means  a 
Message,  submitted  to  the  Postal  Service 
by  a  Sender  in  accordance  with  these 
Regulations,  to  which  an  Electronic 
Postmark  has  been  added  to  the  body  of 
the  Message  as  text,  and  which  is 
attached  to  another  Message  containing 
a  graphical  representation  of  the 
Electronic  Postmark. 

fm)  Postmark  Processor  means  the 
computer  system  operated  by  or  on 


behalf  of  the  Postal  Service  for  the 
purpose  of  applying  an  Electronic 
Postmark  to  a  Message. 

(n)  Recipient(s)  means  the  person(s) 
designated  by  an  Electronic  Address  in 
a  Message  prepared  by  the  Sender  to 
receive  the  Electronic  Postmarked 
Message. 

(0)  Sender  means  an  individual  or 
entity  that  submits  a  Message  to  the 
Postal  Service  via  an  Authorized  Value- 
Added  Network  for  Electronic 
Postmarking  under  part  701. 

(p)  USPS  Mail  Reader  means  software 
developed  or  licensed  by  the  Postal 
Service  that  enables  a  Recipient  to  view 
an  Electronic  Postmarked  Message,  view 
the  Electronic  Postmark,  and 
authenticate  the  Electronic  Postmark  for 
such  Message. 

§  701.4    Description  of  Electronic  Postmark 
Services. 

(a)  The  Postal  Service  will  provide  the 
following  Electronic  Postmark  Services 
for  Messages  sent  to  the  Postmark 
Address  at  its  Mail  Processor  via  an 
Authorized  Value-Added  Network: 

(1)  The  Postal  Service  wall  apply  an 
Electronic  Postmark  to  the  Message 
using  a  private  key  corresponding  to  the 
public  key  specified  in  its  Certificate. 

(2)  The  Postal  Service  will  forward 
the  Postmarked  Message  to  the 
recipient(s)  designated  by  the  Sender, 
using  the  same  Authorized  Value- 
Added  Network  from  which  the 
Message  was  originally  received. 

(b)  The  Electronic  Postmarking 
Services  will  be  available  on  demand, 
on  a  24-hour,  7-day-a-week  basis, 
subject  to  equipment,  software,  and 
conunimications  problems. 

(c)  The  Electronic  Postmarking 
Services  do  not  include  any  undertaking 
by  the  Postal  Service  to  deliver 
Messages  to  any  intended  Recipient. 
The  Postal  Service's  obligation  is 
limited  to  commiuiicating  the  Electronic 
Postmarked  Message,  using  each 
Recipient's  Electronic  Address  as 
specified  by  the  Sender,  to  the 
Authorized  Value-Added  Network  from 
which  it  was  received,  for  further 
communication  to  the  intended 
Recipient  by  such  Authorized  Value- 
Added  Network.  The  Postal  Service 
shall  have  no  obligation  or  liability  with 
respect  to  the  performance  of  any 
Authorized  Value-Added  Network. 

(d)  The  Postal  Service  may 
subcontract  the  foregoing  Electronic 
Postmark  Services  to  an  Authorized 
Computer  Service  Provider. 

§  701 .5    Requirements  for  submitting 
messages  to  be  postmarked 

Any  person  whether  or  not  a  U.S. 
citizen  and  whether  or  not  located  in 


the  United  States  may  submit  a  Message 
to  the  Postal  Service  to  be  Electronically 
Postmarked  in  accordance  with  these 
Regulations,  provided  the  following 
requirements  are  met; 

(a)  the  Message  must  be  in  the  format 
prescribed  by  §  701  6; 

(b)  the  Message  must  be  submitted  to 
the  Postmark  Address  at  the  Postal 
Service  Mail  Processor  via  an 
Authorized  Value-Added  Network;  and 

(c)  the  Sender  must  have  an  account 
with  an  Authorized  Computer  Service 
Provider  for  the  purpose  of  obtaining 
Electronic  Postmarks,  and  must  pay  the 
fee  provided  in  §  701.8  to  such 
.'Authorized  Computer  Service  Provider. 

§  701 .6    Message  format 

(a)  Messages  shall  be  submitted 
electronically  in  a  binary -encoded  file. 

(b)  Messages  must  include:  (i)  the 
Postmark  Address  at  the  Postal  Service's 
Mail  Processor;  (ii)  a  valid  account 
number  against  which  the  Authorized 
Computer  Service  Provider  may  charge 
applicable  fees  for  Electronic 
Postmarking  Services,  and  (iii)  the 
Electronic  Addresses  of  any  Recipients 
to  whom  the  Electronic  Postmarked 
Message  should  be  forwarded  after  the 
Electronic  Postmark  is  applied. 

(c)  For  the  purposes  of  this  test,  the 
specific  format  shall  be  specified  by  the 
Authorized  Computer  Service  Provider. 

§701.7    Authorized  Value-Added  Network 
and  Authorized  Computer  Service  Provider 

(a)  All  .Messages  to  be  Electronically 
Postmarked  must  be  submitted  to  the 
Postmark  .'Address  through  an 
Authorized  Value-Added  Network,  and 
the  corresponding  Electronic 
Postmarked  Message  will  be  forwarded 
to  the  Recipient(s)  by  the  Postal  Service 
using  the  same  Authorized  Value- 
Added  Network.  Senders  must  make 
necessary  arrangements  with  the 
Authorized  Value-Added  Network. 

(b)  The  Authorized  Computer  Service 
Provider  is  responsible  for  issuing 
accoimt  numbers,  billing  Senders  for  the 
Electronic  Postmarking  Services,  and 
supplying  Senders  and  Recipients  with 
the  USPS  Mail  Reader  software. 

(c)  The  Authorized  Computer  Service 
Provider  and  Authorized  Value-Added 
Networks  may  by  contract  or  otherwise 
specify  other  protocols,  formats, 

jprocedures,  terms,  conditions,  and 
requirements  not  inconsistent  v«th 
these  Regulations  with  respect  to  the 
generation,  structure,  submission  and 
receipt  of  Messages,  the  assigiunent, 
use.  and  authentication  of  account 
numbers,  and  the  payment  of  charges 
assessed  against  account  numbers. 

(d)  A  list  of  Authorized  Computer 
Service  Providers  and  Authorized 
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Value-Added  Nei.vorks  may  be  obtained 
by  contacting  the  Postal  Ser\-ice  via 
elect'-onir  mail  at 

i.CAMPBEL@EM AIL  uSPS.GOV,  or  by 
writing  to.  Leo  Campbell,  New 
Electronic  Businesses,  475  L'Enfant 
Plaza  SW,  Room  5670.  Washington,  DC 
20260-2427.  Requests  sent  by  regular 
mail  should  include  a  self-addressed 
stamped  return  envelope. 

§701.8    Fees. 

(a)  Senders  submitting  Messages  shall 
be  charged  in  accordance  with  fee 
schedules  to  be  developed  by  the  PostaJ 
Service.  The  fee  shall  be  assessed 
against  the  Sender  account  number. 
Sender  will  be  billed  for  the  amount  of 
the  fee  by  the  Authorized  Computer 
Service  Provider  that  issued  the  account 
number. 

(b)  A  person  submitting  an  account 
number  in  connection  with  a  Message  is 
representing  to  the  Postal  Service  that 
he  or  she  has  authority  to  use  the 
accouint  number  to  pay  for  the 
Electronic  Postmarking  of  the  Message. 
Persons  using  account  numbers  vdthout 
proper  authority  may  be  subject  to  fines 
and  imprisonment. 

§  701 .9    Specifications  for  recipients. 

la)  When  a  Recipient  receives  a 
Postmarked  Message,  Recipient  will 
need  a  USPS  Mail  Reader  to  read  it.  The 
USPS  Mail  Reader  will  include  the 
public  key  file  (and  may  include  the 
Postal  Service  Certificate)  for  verifying 
the  Postal  Service  Digital  Signature  on 
the  Electronic  Postmarked  Message. 

(b)  The  USPS  Mail  Reader  is  available 
from  the  Authorized  Service  Provider 
and  v«ll  be  licensed  to  Recipients  on 
terms  specified  by  the  Authorized 
Service  Provider.  Use  of  the  USPS  Mail 
Reader  constitutes  acceptance  of  these 
terms. 

§701.10     Electronic  Postmark. 

(a)  AppUcation  of  Electronic 
Postmark.  Messages  submitted  for 
Electronic  Postmarks  will  be  processed 
substantially  as  follows: 

(1)  Upon  receipt  of  the  Message  by  the 
Mail  Processor,  the  format  of  the 
information  specified  in  §  701.6  and  the 
Sender's  account  with  the  Authorized 
Computer  Service  Provider  is  verified. 
Messages  that  are  not  in  proper  format, 
and  Messages  received  from  Senders 
who  do  not  designate  valid  account 
numbers,  will  be  returned. 

(2)  Messages  received  in  proper 
format  from  Senders  with  valid 
accounts  wdll  be  readdressed  to  the 
intended  Recipient(s)  and  passed  to  the 
Electronic  Postmark  Processor. 

(3)  The  Electronic  Postmark  Processor 
will  create  an  Electronic  Postmark  for 


the  Message.  It  will  then  create  a  new 
Message,  with  the  body  being  a 
graphical  representation  of  the 
Electromc  Postmark  and  with  the 
original  Message  attached  to  the  new 
Message  using  Mime  base  64.  The  new 
Message,  with  attachment,  is  then  sent 
back  to  the  Mail  Processor  as  the 
Postmarked  Message. 

(4)  The  Mail  Processor  will  then 
forward  the  Electronic  Postmarked 
Message  to  the  Recipient(s)  designated 
in  the  original  Message  via  the  same 
Authorized  Value-Added  Network  irom 
which  it  was  received. 

(b)  Security  Policy.  The  Electronic 
Postmark  will  be  FTPS  140-1  complaint 
and  will  incorporate  U.S.  Postal  Service 
Software  Process  Standards  and 
Security  Management  Procedures. 
Implementation  of  the  Electronic 
Postmark  will  also  be  governed  by  the 
Postal  Services  Electronic  Commerce 
Services  Security  PoUcy.  The  Electronic 
Postmark  will  use  Digital  Signature 
Standard  (DSS)  as  the  signing  algorithm. 

§  701 . 1 1     Digital  signatures  and 

certificates. 

(aj  All  Postmarked  Messages  will  be 
Digitally  Signed  by  the  Postal  Service. 

Cb)  The  Digital  Signature  shall  be 
based  on  the  original  Message,  plus  the 
Electronic  Postmark,  using  the  Digital 
Signature  Standard  (DSS). 

(c)  All  Digital  Signatures  will  be 
generated  using  a  private  key  held  by 
the  Postal  Service  corresponding  to  a 
public  key  specified  in  the  Certificate 
located  in  the  United  States  Postal 
Service  Prototype  Certificate  Authority 
in  the  Information  Systems  Service 
Center  (ISSC)  in  San  Mateo,  CA. 

§  701 . 1 2    Message  handling  generally. 

(a)  Except  as  provided  in  §  701.10,  the 
Postal  Service  vn\l  not  undertake  to 
verify  the  format  or  integrity  of  any 
Message  received  for  Electronic 
Postmark  Processing.  Messages  shall  be 
Postmarked  as  received,  regardless  of 
condition. 

(b)  Messages  will  be  processed  for 
Electronic  Postmarking  and  forwarding 
to  the  intended  Recipient  within  a 
reasonable  time  after  receipt  by  the  Mail 
Processor.  However,  the  Postal  Service 
does  not  guarantee  any  specific 
response  time. 

(c)  Messages  with  invalid  account 
numbers  wrill  not  be  Electronic 
Postmarked  or  forwarded  to  the 
Recipient.  They  will  be  returned  to 
Sender. 

(d)  Electronic  Postmarked  Messages 
will  be  forwarded  to  the  Recipient 
identified  by  the  Sender  using  the  same 
Authorized  Value-Added  Network  as 
that  &t)m  which  the  Message  was 


originally  received  by  the  Mail 
Processor.  The  Postal  Service  shall  have 
no  responsibility  for  delivery  of  the 
Message  by  the  Authorized  Value- 
Added  Network 

§701.13    Tenns  ana  condition  oi  service. 

(a)  The  Electronic  Postmark  Services 
are  offered  subject  to  the  terms  of  this 
part,  which  Senders  are  deemed  to 
accept  by  submitting  any  Message  to  the 
Postmark  Address  at  the  Postal  Service 
Mail  Processor. 

(b)  The  Postal  Service  shall  have  no 
liability  to  the  Sender  or  any  Recipient 
for  any  indirect,  incidental,  special,  or 
consequential  damages  (including 
damages  for  loss  of  profits  or  revenue  by 
the  Sender,  Recipient,  or  any  third 
party),  or  for  damages  arising  from  lost 
or  corrupted  Messages  or  other  data, 
delayed  or  incorrect  forwarding  of 
Messages,  or  any  other  failure  or  error 
on  the  part  of  the  Postal  Service, 
whether  in  an  action  in  contract  or  tort, 
even  if  the  Postal  Service  has  been 
advised  of  the  possibility  of  such 
damages. 

(c)  The  Postal  Service's  entire  liability 
for  any  damages  claim  (regardless  of 
legal  theory)  arising  from  the  provision 
of  Electronic  Postmarking  Services  shall 
not  exceed  the  amount  of  fees  paid  by 
the  applicable  Sender  for  the  Electronic 
Postmarking  Services  giving  rise  to  the 
liability. 

(d)  Each  Sender  shall  indemnify  and 
hold  the  Postal  Service  and  its 
Governors,  officers,  employees, 
subcontractors  and  agents  (the 
"Indemnified  Parties")  harmless  from 
and  against  any  and  all  liabilities, 
losses,  damages,  costs,  and  expenses 
(including  legal  fees  and  expenses) 
associated  with,  or  incurred  as  a  result 
of,  any  claim  or  action  brought  against 
an  Indemnified  Party  either  for  actual  or 
alleged  infringement  of  any  patent, 
copyright,  trademark,  service  mark, 
trade  secret,  or  other  projjerty  right 
based  on  the  processing,  or 
communication  of  any  Message 
submitted  to  the  Postal  Service  by  the 
Sender. 

(e)  A  Sender  shall  not  submit 
Messages  or  otherwise  use  Electronic 
Postmarking  Services  in  any  manner 
that  violates  any  federal  or  state  law  or 
regulations. 

§  701 .1 4    Security  provisions. 

(a)  Poficy.  The  Postal  Service  will 
preserve  and  protect  the  seciuity  of  all 
Messages  and  Postmarked  Messages  in 
its  custody  from  unauthorized 
interception,  inspection  or  reading  of 
contents,  or  tampering,  delay,  or  other 
unauthorized  acts.  Any  postal  employee 
committing  or  allowring  any  of  these 
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unauthorized  acts  is  subject  to 
admimstrative  discipline  and  may  be 
subject  to  criminal  prosecution  leading 
to  fine,  .mprisorunent.  ui  uotn,  \u 
employee  having  a  question  about 
proper  security  procedures  that  is  not 
clearly  and  specifically  answered  by 
postal  regulations  or  by  written 
direction  of  the  Inspection  Service  or 
Law  Department  shall  resolve  the 
question  by  protecting  the  Messages  in 
all  respects  and  delivering  them,  or 
letting  them  be  delivered,  without 
interruption  to  their  destination. 

lb)  Interception,  Searching,  or 
Reading  of  Messages  Generally 
Prohibited 

(1)  General. 

In  general,  no  employee  may 
intercept,  search,  read,  or  divulge  the 
content.^  of  anv  .Message  submitted  for 
Electronic  Postmarking,  even  though 
such  Message  mav  be  believed  to 
contain  cnminal  matter  or  evidence  of 
the  commission  of  a  crime.  The  only 
exception  to  this  general  rule  is  for  a 
person  executing  a  search  warrant  duly 
issued  under  Rule  41  of  the  Federal 
Rules  of  Criminal  Procedure.  Usually,  a 
warrant  issued  by  a  Federal  Court  or 
•service  by  a  Federal  Officer  is  issued 
under  Rule  41,  and  is  duly  issued  if 
signed  and  dated  within  the  past  10 
days.  No  employee  shall  permit  the 
execution  of  a  search  warrant  issued  by 
a  state  court  and  served  by  a  state 
officer 

(2)  Disclosure  of  Information 
Collected  from  Messages  Sent  or 
Received  by  Customers.  Except  as 
provided  in  §  701.14(b)(1),  no  employee 
in  the  performance  of  official  duties 
may  disclose  information  collected  from 
.Messages  processed  by  the  Postal 
Service  Electronic  Postmark  Processor, 
including  any  information  about  a 
Message  processed  by  the  Postal 
Service. 

(3)  Interference  with  Operation  of 
Postal  Computers. 

Interference  by  any  person  with  the 
operation  of  Postal  Service  data 
processing  equipment,  including  the 
Postmark  Processor,  is  strictly 
prohibited. 
StanJey  F.  Mires. 
Chief  Counsel.  Legislative. 
iPR  Doc.  96-19102  Filed  a-13-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
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Clean  Air  Act  Proposed  Interim 
Approval  of  Operating  Permits 
Prograrn;  Delegation  of  Section  112 
Standards;  State  of  New  Hampshire 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

summary:  The  EPA  is  promulgating 
mienm  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  New  Hampshire  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EPA  is  also  approving  the  State's 
authority  to  implement  hazardous  air 
pollutant  requirements. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  13, 1996. 

ADDRESSES:  Comments  should  be 
addressed  to  Ida  E.  Gagnon,  Air  Permits 
Program,  CAP,  U.S.  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building,  Boston,  MA  02203- 
2211. 

Copies  of  the  State's  submittal  and 
other  supporting  information  relevant  to 
this  action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  1,  One 
Congress  Street,  11th  floor,  Boston,  MA 
02203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Gagnon,  Air  Permits  Program,  CAP, 
U.S.  Environmental  Protection  Agency, 
Region  1,  JFK  Federal  Building,  Boston, 
MA  02203-2211,  (617)  565-3500. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  ("the 
Act")),  EPA  has  promulgated  rules 
which  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permits  programs  (see  57  FR  32250  (July 
21, 1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  Title  V  requires  States  to  develop, 
and  submit  to  EPA,  programs  for  issuing 


these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal,  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  Part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15.  1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program, 

B.  Federal  Oversight  and  Sanctions 

If  EP,^  were  to  finalize  this  proposed 
interim  approval,  it  will  extend  for  two 
years  following  the  effective  date  of 
final  interim  approval,  and  cannot  be 
renewed.  During  the  interim  approval 
period,  the  State  of  New  Hampshire  is 
protected  from  sanctions,  and  EPA  is 
not  obligated  to  promulgate,  administer 
and  enforce  a  Federal  permits  program 
for  the  State  of  New  Hampshire.  Permits 
issued  under  a  program  with  interim 
approval  have  full  standing  with  respect 
to  Part  70,  and  the  1-year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  specified  in  section 
503(c)  of  the  Act  begins  upon  the 
effective  date  of  intenm  approval,  as 
does  the  3-year  time  period  for 
processing  the  initial  permit 
applications.' 

Following  final  interim  approval,  if 
the  State  of  New  Hampshire  fails  to 
submit  a  complete  corrective  program 
for  full  approval  by  the  date  6  months 
before  expiration  of  the  interim 
approval,  EPA  will  start  an  18-month 
clock  for  mandatory  sanctions.  If  the 
State  of  New  Hampshire  then  fails  to 
submit  a  corrective  program  that  EPA 
finds  complete  before  the  expiration  of 
that  18-month  period.  EPA  will  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which  will 
remain  in  effect  until  EPA  determines 
that  the  State  of  New  Hampshire  has 
corrected  the  deficiency  by  submitting  a 
complete  corrective  program.  If,  six 
months  after  application  of  the  first 
sanction,  the  State  of  New  Hampshire 
still  has  not  submitted  a  corrective 


'  Note  that  states  may  require  applications  to  be 
submitted  earlier  than  required  under  section 
503(c).  See  Env-A  609.05(d). 
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program  that  EPA  finds  complete,  a 
second  sanction  will  be  required. 

If.  following  final  interim  approval, 
EPA  disapproves  the  State  of  New 
Hampshire's  complete  corrective 
program.  EPA  will  be  required  to  apply 
one  of  the  section  179(b)  sanctions  on 
the  date  18  months  after  the  effective 
date  of  the  disapproval,  unless  pnor  to 
that  date  the  State  of  New  Hampshire 
has  submitted  a  revised  program  and 
EPA  has  determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval.  If,  six  months  after  EPA 
applies  the  first  sanction,  the  State  of 
New  Hampshire  has  not  submitted  a 
revised  program  that  EPA  has 
determined  corrected  the  deficiencies 
that  prompted  disapproval,  a  second 
sanction  will  be  required. 

Moreover,  if  EPA  has  not  granted  full 
approval  to  a  State  of  New  Hampshire 
program  by  the  expiration  of  an  interim 
approval  and  that  expiration  occurs 
after  November  15,  1995,  EPA  must 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  the  State  of 
New  Hampshire  upon  interim  approval 
expiration. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Air  Resource  Division  Director  of 
the  State  of  New  Hampshire  (Designee 
of  the  Governor)  submitted  an 
administratively  complete  title  V 
Operating  Permits  Program  (PROGRAM) 
on  October  26,  1995,  EPA  deemed  the 
PROGRAM  administratively  complete 
in  a  letter  to  the  Commissioner  dated 
November  22,  1995.  The  PROGRAM 
submittal  includes  a  description  of  how 
the  State  intends  to  implement  the 
PROGRAM  and  legal  opinions  from  the 
Attorney  General  of  New  Hampshire 
stating  that  the  laws  of  the  State  provide 
adequate  authority  to  carry  out  the 
PROGRAM.  The  submittal  additionally 
contains  evidence  of  proper  adoption  of 
the  PROGRAM  regulations,  permit 
application  forms,  a  data  management 
system  and  a  fee  adequacy 
demonstration. 

2.  Regulations  and  Program 
Implementation 

The  State  of  New  Hampshire  has 
submitted  Env-A  600  entitled 
"Statewide  Permit, System"  for 
implementing  the  State  Part  70  program 
as  required  by  40  CFR  70.4(b)(2). 
Sufficient  evidence  of  procedurally 
correct  adoption  is  included  in  Section 
ni  of  the  submittal. 

The  New  Hampshire  operating 
permits  regulations  follow  Part  70  very 
closely.  The  following  requirements,  set 


out  in  EPA's  Part  70  of)erating  permits 
program  review  are  addressed  in 
Section  III  of  the  State's  submittal. 
The  New  Hampshire  PROGRAM, 
including  the  operating  permits 
regulations,  substantially  meets  the 
requirements  of  40  CFR  Part  70, 
including  §§  70.2  and  70.3  with  respect 
to  applicability;  §§  70,4.  70.5  and  70.6 
with  respect  to  permit  content  and 
operational  flexibility;  §§  70.5  with 
respect  to  complete  appUcation  forms 
and  criteria  which  define  insignificant 
activities;  §§  70.7  and  70.8  with  respect 
to  public  participation,  minor  permit 
modifications,  and  review  by  affected 
states  and  EPA;  and  §  70.11  with  respect 
to  requirements  for  enforcement 
authority.  Although  the  PROGRAM 
substantially  meets  Part  70 
requirements,  there  are  program 
deficiencies  that  are  outlined  in  section 
II.B,  below  as  Interim  Approval  issues. 
Those  Interim  Approval  issues  are  more 
fully  discussed  in  the  Technical 
Support  Document,  dated  November  6, 
1995  and  entitled  "Technical  Support 
Document — New  Hampshire  Operating 
Permits  Program"  ("TSD").  The  TSD 
also  contains  a  detailed  discussion  of 
elements  of  Part  70  that  appear  in  New 
Hampshire's  title  V  program  regulations 
but  which  are  in  need  of  some 
clarification.  That  clarification  is 
provided  by  EPA  in  the  TSD  and  by  the 
New  Hampshire  Attorney  General's 
Office  by  a  legal  Opinion  supplementing 
the  State's  original  submittal. 

Prompt  Reporting  of  Deviations  From 
Permit  Requirements 

Part  70  of  the  operating  permits 
regulation  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii){B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  The  State 
of  New  Hampshire  has  not  defined 
"prompt"  in  its  program  with  respect  to 
reporting  of  deviations.  Although  the 
permit  program  regulations  should 
define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  wdthin  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  pubUc 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 


given  this  is  a  distinct  reporting 
obligation  \mder  §  70.6(a)(3)(iii)(A). 
Where  "prompt"  is  defined  in  the 
individual  permit  but  not  in  the 
program  regulations,  EPA  may  veto 
permits  that  do  not  contain  sufficiently 
prompt  reporting  of  deviations. 

Definition  of  "Title  I  Modification" 

New  Hampshire's  definition  of  "title 
I  modification"  does  not  include 
changes  reviewed  under  a  minor  source 
preconstruction  review  program 
("minor  NSR  changes").  In  an  August 
29, 1994  rulemaking  proposal,  EPA 
explained  its  view  that  the  better 
reading  of  "title  I  modifications" 
includes  minor  NSR.  However,  the 
Agency  solicited  public  comment  on 
whether  the  phrase  should  be 
interpreted  to  mean  literally  any  change 
at  a  soiuce  that  would  trigger  permitting 
authority  review  under  regulations 
approved  or  promulgated  under  Title  I 
of  the  Act.  (59  FR  44572,  44573).  This 
would  include  State  preconstruction 
review  programs  approved  by  EPA  as 
part  of  Xhe  State  Implementation  Plan 
imder  section  110(a)(2)(C)  of  the  Clean 
Air  Act. 

The  EPA  has  not  yet  taken  final  action 
on  the  August  29, 1994  proposal. 
However,  in  response  to  public 
comment  on  that  proposal,  the  Agency 
has  decided  that  the  definition  of  "title 
I  modifications"  is  best  interpreted  as 
not  including  changes  reviewed  under 
minor  NSR  programs.  EPA  included  this 
interpretation  in  a  supplemental 
rulemaking  proposal  published  on 
August  31,  1995.  60  FR  45530,  545-546. 
Thus,  New  Hampshire's  defimition  of 
"title  I  modification"  is  fully  consistent 
with  EPA's  current  interpretation  of  Part 
70, 

In  the  August  29,  1994  proposal  (59 
FR  44572)  the  Agency  stated  that  if, 
after  considering  the  public  comments, 
it  determined  that  the  phrase  "title  I 
modifications"  should  be  interpreted  as 
including  minor  NSR  changes,  the 
Agency  would  revise  the  interim 
approval  criteria  as  needed  to  allow 
states  with  a  narrower  definition  to  be 
eligible  for  interim  approval.  If  EPA 
should  conclude,  during  the  final 
rulemaking  on  the  August  29,  1994  (59 
FR  44572)  and  August  31. 1995  (60  FR 
45530.  545-546)  proposals,  that  Title  I 
modifications  should  be  read  to  include 
minor  NSR,  it  will  identify  the  narrow 
definition  of  Title  I  modification  as  an 
interim  approval  condition  on  New 
Hampshire's  program  at  the  appropriate 
time. 

Variances 

New  Hampshire  has  the  authority  to 
issue  a  variance  from  certain  regulatory 
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requirements  imposed  by  State  law.  See 
Env-A  207  and  RSA  125-C:16.  The  EPA 
regards  New  Hampsliire's  variance 
provisions  as  wholly  external  to  the 
program  submitted  for  approval  under 
Part  70  and  consequently  is  proposing 
to  take  no  action  on  these  provisions  of 
State  law  The  EPA  has  no  authority  to 
approve  provisions  of  State  law  that  are 
inconsistent  with  the  Act.  The  EPA  does 
no!  recognize  the  ability  of  a  permitting 
authuntv  to  grant  relief  from  the  duty  to 
comply  with  a  federally  enforceable  Part 
70  permit,  except  where  such  relief  is 
granted  through  procedures  allowed  by 
Part  70.  .A  Part  70  permit  may  be  issued 
or  revised  (consistent  with  Part  70 
procedures),  to  incorporate  those  terms 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  Part  70 
permit  may  also  incorporate,  via  Part  70 
permit  issuance  or  revision  procedures, 
the  schedule  of  compliance  set  forth  in 
a  variance.  However,  EPA  reserves  the 
right  to  pursue  enforcement  of 
applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C).  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

Audit  Privilege  and  Penalty  Waiver 
Legislation 

The  Clean  Air  Act  sets  forth  the 
minimum  elements  required  for 
approval  of  a  State  operating  permits 
program,  including  the  requirement  that 
the  permitting  authority  has  adequate 
authority  to  assure  that  sources  comply 
with  all  apphcable  CAA  requirements  as 
well  as  authority  to  enforce  permits 
through  recovery  of  minimum  civil 
penalties  and  appropriate  criminal 
penalties.  Section  502(b)(5)  (A)  and  (E) 
of  the  G\A.  EPA's  implementing 
regulations,  which  further  specify  the 
required  elements  of  State  operating 
permits  programs  (40  CFR  Part  70), 
explicitly  require  States  to  have  certain 
enforcement  authorities,  including 
authority  to  seek  injunctive  relief  to 
enjoin  a  violation,  to  bring  suit  to 
restrain  violations  imposing  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfare,  and  to 
recover  appropriate  criminal  and  civil 
penalties.  40  CFR  70.11.  In  addition, 
iection  113(e)  of  the  CAA  sets  forth 
penalty  factors  for  EPA  or  a  court  to 
consider  for  assessing  penalties  for  civil 
and  cnminai  violations  of  title  V 
permits  EP.A  is  concerned  about  the 
potential  impact  of  some  State  privilege 
and  immunity  laws  on  the  ability  of 
sucn  States  to  enforce  federal 


requirements,  including  those  under 
titie  V  of  the  CAA.  Based  on  review  and 
consideration  of  the  statutory  and 
regulatory  provisions  discussed  above. 
EPA  issued  guidance  on  April  5.  1996. 
entitled  "Effect  of  Audit  Immxmity/ 
Privilege  Laws  on  States'  Ability  to 
Enforce  Title  V  Requirements"  to 
address  these  concerns.  This  guidance 
outlines  certain  elements  of  State  audit 
immunity  and  privilege  laws  which,  in 
EPA's  view,  may  so  hamper  the  State's 
abihty  to  enforce  as  to  preclude 
approval  of  the  State's  title  V  operating 
permits  program. 

New  Hampshire  has  adopted 
legislation  that  would  provide,  subject 
to  certain  conditions,  for  an 
environlnental  audit  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  New 
Hampshire's  legislation  also  provides, 
subject  to  certain  conditions,  for  a 
penalty  waiver  for  violations  of 
environmental  laws  when  a  regidated 
entity  discovers  such  violations 
pursuant  to  a  voluntary  compliance 
evaluation  and  voluntarily  discloses 
such  violations  to  the  State  and  takes 
prompt  and  appropriate  measures  to 
remedy  the  violations. 

New  Hampshire's  audit  privilege 
legislation  excludes  from  the  scope  of 
the  privilege  all  "[djocuments, 
communications,  data,  reports,  or  other 
information  required  to  be  collected, 
developed,  maintained,  reported,  or 
otherwise  made  available  to  a  regulatory 
agency  pursuant  to  an  environment 
law."  Such  information  is  "non- 
privileged"  under  the  terms  of  the 
legislation.  Thus,  EPA  is  not  listing  any 
conditions  on  New  Hampshire's  title  V 
program  approval  for  this  issue  because 
the  legislation  will  not  preclude  the 
State  from  enforcing  its  title  V  permit 
program  requirements  consistent  with 
the  requirements  of  the  CAA.  New 
Hampshire's  Attorney  General  has 
submitted  a  legal  opinion  which 
supports  EPA's  understanding  that  the 
State  title  V  program  requirements  for 
compUance  monitoring,  reporting  of 
violations,  recordkeeping,  and 
compliance  certification,  together 
render  the  privilege  inapplicable  to 
compliance  evaluations,  at  a  title  V 
source,  of  the  State's  title  V 
requirements. 

New  Hampshire's  Attorney  General 
Opinion  also  addresses  the  penalty 
waiver  provisions  of  the  audit 
legislation.  Section  147-E:9,  II  of  the 
legislation  excludes  certain  violations 
from  the  scope  of  the  penalty  waiver 
provision.  For  example,  criminal  acts 
committed  knowingly,  purposefully,  or 
recklessly  are  not  covered  by  the 
penalty  waiver  provision  when 


disclosed  to  the  State.  Another  category 
excluded  from  the  scope  of  the  penalty 
waiver  is  violations  that  result  in 
serious  harm  to  human  health  or  the 
environment.  Although  the  list  of 
excluded  violations  does  not  explicitly 
contain  violations  that  result  in  a 
significant  economic  benefit,  violations 
that  are  required  to  be  disclosed  by  law, 
or  violations  that  result  in  a  serious  risk 
of  harm  to  human  health  or  the 
environment.  New  Hampshire's 
Attorney  General  Opinion  explains  that 
in  the  context  of  New  Hampshire's  title 
V  operating  permit  program  such 
violations  could  not  qualify  for  the 
penalty  waiver  In  essence,  the  Attorney 
General  Opinion  statos  that  violations  of 
the  term"?  and  conditions  of  State-issued 
title  V  permits  are  excluded  from  the 
penalty  waiver  provision  because  any 
such  violations  would  be  required  to  be 
disclosed  by  the  title  V  permit  itself 
pursuant  to  at  least  one.  and  possibly 
all,  of  the  following  requirements  in 
New  Hampshire's  program;  (1)  the 
obligation  to  report  promptly  any 
deviations  from  the  terms  and 
conditions  of  the  permit;  (2)  the 
obligation  to  submit  monitoring  reports 
no  less  frequently  than  semi-aimually; 
and  (3)  the  obligation  to  submit  annual 
compliance  certifications.  Hence,  these 
requirements  would  preclude  a  title  V 
source  from  asserting  that  it  "elected" 
(the  term  used  in  New  Hampshire's 
legislation)  to  disclose  any  such 
violations  to  the  State,  i.e.  such 
disclosure  could  not  be  volimtary  under 
State  law,  a  precondition  for  the 
applicability  of  the  penalty  waiver 
provisions. 

With  regard  to  violations  of  the 
requirement  to  apply  for  a  title  V 
permit,  the  Attorney  General  opines  that 
a  title  V  source  could  not  "elect,"  or 
volunteer,  to  disclose  the  application 
violation,  and  so  the  penalty  waiver 
provisions  would  not  apply.  The 
reasoning  in  the  Attorney  General 
Opinion  is  as  follows.  A  source  is  under 
a  continuing  obligation,  even  when 
failing  to  apply  for  a  permit  on  time,  to 
submit  to  the  State  information 
sufficient  to  enable  the  State  to  issue  a 
title  V  permit.  Such  information  would 
necessarily  contain,  or  at  least  include 
a  reference  to,  information  relating  to  all 
construction  permits  and  non-title  V 
State  operating  permits  already  issued 
to  the  source.  This  information  would 
indicate  when  the  source  became  a 
"major  source.  '  Moreover,  the  State 
already  possesses  extensive 
com.puterized  emissions  data  on  each 
source  m  the  State  These  sources  of 
emissions  information  would  enable  the 
State  to  deduce  that  the  source  had 
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failed  to  apply  for  a  title  V  permit  in  a 
timely  manner.  Thus,  there  is  no 
meaning^ul  sense  m  whjrii  a  source 
couid  "elect"  to  disclose,  or  voluntarily 
disclose,  the  application  violation 
because  the  source  was  required  by 
vinue  of  the  permit  appiication 
requirement  of  the  State  s  regulations  to 
submit  the  source's  emissions 
informatio;i  for  at  least  reference 
existing  permits  that  contain  such 
information]  from  which  the  State  could 
deduce  on  its  own  that  the  violation 
occurred. 

The  Attorney  General  Opinion  adds 
that  as  a  practical  matter  New 
Hampshire  will  be  aware  of  a  source's 
failure  to  apply  for  a  title  V  permit 
before  the  source  submits  a  belated 
permit  application.  The  .•\ttomev 
Genera!  Opinion  asserts  that  the  State 
has,  based  on  its  existing  emissions 
inventor)',  already  identified  all  sources 
in  the  State  subject  to  title  V  and  has 
notified  them  of  their  obligation  to 
apply  for  a  title  V  permit,  and  will 
therefore  independently  know  of  any 
permit  application  violation  that  occurs. 
The  Attorney  General  argues  that  since 
New  Hampshire's  legislation  excludes 
from  the  scope  of  the  penalty  waiver 
provisions  those  violations 
independently  discovered  by  the  State, 
the  waiver  provisions  would  not  apply 
to  permit  application  violations  because 
the  State  would  already  know  of  the 
violation  at  the  time  the  source 
belatedly  applied. 

The  Attorney  General'Opinion  also 
addresses  certain  hypothetical  factual 
situations  and  explains  why  the  penalty 
waiver  and  privilege  provisions  of  the 
State  legislation  would  not  apply.  Those 
situations  involve  instances  in  which  a 
title  V  source  evaluates  compliance  with 
a  title  V  permit  term  or  condition  in  a 
method  different  fit)m  the  compliance 
method  specified  in  the  permit,  or 
evaluates  compUance  at  more  frequent 
time  intervals  than  required  by  the  title 
V  permit.  In  essence,  since  any 
violations  discovered  in  either  of  the 
two  situations  descnbed  above  would 
be  required  to  be  reported  under  the 
terms  and  conditions  of  the  permit, 
disclosure  of  such  violations  could  not 
be  voluntary  and  hence  could  not 
qualify  for  die  penalty  waiver  or  the 
privilege. 

New  Hampshire's  Attorney  General 
Opinion  concludes  that  the  pnvilege 
and  penalty  waiver  provisions  of  New 
Hampshire's  audit  legislation  are  not 
available  to  title  V  permit  holders  for 
violations  of  title  V  requirements  Based 
on  the  Attorney  General's  discussion  of 
the  issues  as  described  above,  EPA  is 
not  listing  conditions  on  New 
Hampshire's  title  V  program  approval 


with  regard  to  these  issues.  However,  if 
New  Hampshire's  implementation  of  its 
title  V  program  is  inconsistent  with  the 
Attorney  General's  Opinion  or  the 
State's  audit  legislatim  is  held  by  the 
New  Hampshire  State  coiuts  to  be 
applicable  to  title  V  violations,  EPA 
reserves  its  rights  to  address  what 
would  in  that  event  be  the  State's 
inability  to  enforce  its  title  V  program 
consistent  with  the  requirements  of  the 
CAA. 

The  complete  program  submittal,  the 
TSD,  and  New  Hampshire's  Attorney 
General  Opinion  are  available  in  the 
docket  for  review.  The  TSD  includes  a 
detailed  analysis,  including  a  program 
checklist,  of  how  the  State's  program 
and  regulations  compare  with  EPA's 
requirements  and  regulations. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permit  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  the  fees 
collected  exceed  $25  per  ton  of  actual 
emissions  per  year,  adjusted  from  the 
August,  1989  consumer  price  index.  The 
$25  per  ton  was  presumed  by  Congress 
to  cover  all  reasonable  direct  and 
indirect  costs  to  an  0{}erating  permit 
program.  This  minimum  amount  is 
referred  to  as  the  "presumptive 
minimum." 

New  Hampshire  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  In  the  fee  regulation,  the 
State  proposes  an  emission  based  fee  for 
calculating  the  operating  permit 
program  fees.  This  fee  is  equivalent  to 
at  least  the  Part  70  presumptive 
minimum  fee  of  $25  per  ton  of  regulated 
air  pollutants,  adjusted  per  the 
consumer  price  index  (CPI).  Using  New 
Hampshire's  emission  based  fee 
approach,  the  State  is  charging  a  dollar 
per  ton  fee  of  $43.30  starting  in  1995 
and  adjusting  it  aimually  by  the  CPI  and 
an  inventory  stabilization  factor  (ISF). 
The  ISF  is  the  quotient  of  the  total 
statewide  stationary  source  actual 
emissions  as  determined  from  the 
revised  1993  inventory  divided  by  the 
total  statewide  stationary  source  actual 
emissions  from  the  previous  calendar 
year.  If  the  ISF  computes  to  a  number 
less  than  1,  then  1  shall  be  used  as  the 
ISF.  New  Hampshire's  average  rate  is 
above  the  presumptive  Tninimiim 
adjusted  bv  the  CP!, 

Therefore,  New  Hampshu^  has 
demonstrated  that  the  state  is  collecting 
sufficient  permit  fees  to  meet  EPA's 


presiunptive  miniTnnm  criteria.  For 
more  information,  see  Attachment  E  of 
New  Hampshire 's  tiUe  V  program 
submittal. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  Commitments  for 
Section  112  Implementation 

New  Hampshire  has  demonstrated  in 
its  titie  V  program  submittal  adequate 
legal  authority  to  implement  and 
enforce  all  section  112  requirements  for 
hazardous  air  pollutants  tlirough  the 
titie  V  permit.  This  legal  authority  is 
contained  in  New  Hampshire's  enabling 
legislation  and  in  regulatory  provisions 
defining  "applicable  requirements"  and 
requiring  that  the  permit  must 
incorporate  all  applicable  requirements. 
EPA  has  determined  that  this  legal 
authority  is  sufficient  to  allow  New 
Hampshire  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements. 

Therefore,  the  State  of  New 
Hampshire's  legal  authority  is  sufficient 
to  allow  the  State  to  issue  permits  that 
assure  compUance  with  all  section  112 
requirements,  and  to  carry  out  all 
section  112  activities  at  Part  70  sources. 
For  further  rationale  on  this 
interpretation,  please  refer  to  the 
Technical  Support  Document  referenced 
above  and  the  April  13, 1993  guidance 
memorandum  titled  "TiUe  V  Program 
Approval  Criteria  for  Section  112 
Activities,"  signed  by  John  Seitz. 

b.  Implementation  of  112(g)  Upon 
Program  Approval 

On  February  14.  1995  EPA  published 
an  interpretive  notice  (see  60  FR  8333) 
that  postpones  the  effective  date  of 
section  112(g)  until  after  EPA  has 
promulgated  a  rule  addressing  that 
provision.  The  section  112(g) 
interpretive  notice  explains  that  EPA  is 
still  considering  whether  the  effective 
date  of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
Federal  rule  so  as  to  allow  states  time 
to  adopt  rules  implementing  the  Federal 
rule,  and  that  EPA  will  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  rulemaking.  Unless  and 
until  EPA  provides  for  such  an 
additional  postponement  of  section 
112(g)  New  Hampshire  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  adoption 
of  implementing  State  regulations.  EPA 
behaves  that  New  Hampshire  can  utilize 
its  preconstruction  permitting  program 
to  serve  as  a  procedural  vehicle  for 
implementing  section  112(g)  rule  and 
making  these  requirements  Federally 
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enforceablp  between  promulgation  of 
the  Federal  section  112(g)  rule  and 
adoption  of  implementing  State 
regulations.  For  this  reason.  EPA  is 
approving  New  Hampshire's 
precunstruction  permitting  program 
found  in  Env-A  600,  Statewide  Permit 
System,  under  the  authority  of  title  V 
and  Part  70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  State  rule 
implementing  EPA's  section  112(g) 
regulations 

Since  the  approval  would  be  for  the 
single  purpose  of  providing  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period,  the 
approval  would  be  without  effect  if  EPA 
decides  in  the  final  section  112(g)  rule 
that  sources  are  not  subject  to  the 
requirements  of  the  rule  undl  State 
regulations  are  adopted.  Also,  since  the 
approval  would  be  for  the  limited 
purpose  of  allowing  the  State  sufficient 
time  to  adopt  regulations,  EPA  is 
limiting  the  duration  of  the  approval  to 
18  months  foliowTng  promulgation  by 
EPA  of  its  section  1 1 2(g)  rule. 

c.  Program  for  Straight  Delegation  of 
Section  111  and  112  Standards 

Requirements  for  operating  permit 
program  dpproval.  specified  in  40  CFR 
70  4(b).  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  hazardous  air  pollutant 
requirements  under  section  112  and 
standards  as  promulgated  by  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  Part  70.  EPA  is  also  granting 
approval  under  section  112(1)(5)  and  40 
CFT?  63.91  of  the  State's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from  the 
Federal  standards  as  promulgated,  and 
section  112  infrastructure  programs 
such  as  those  programs  authorized 
under  sections  1 12(i)(5).  112(g),  112(j) 
and  112(r)  to  the  extent  they  apply  to 
sources  subject  to  New  Hampshire's  title 
V  program  regulations  EPA  is 
reconfirming  the  40  CFR  parts  60  and  61 
standards  currently  delegated  to  New 
Hampshire  as  indK;ated  in  Table  I.^  In 
addition.  EP.A  is  proposing  to  delegate 
all  future  40  c:FR  part  63  standards  to 
the  extent  they  apply  to  sources  subject 
to  New  Hampshire's  tide  V  program 


regulations.^  EPA  is  delegating  tlie  40 
CFR  part  63  standards  as  indicated  in 
Table  II  to  the  extent  they  apply  to 
sources  subject  to  New  Hampshire's  title 
V  program  regulations. 

New  Hampshire  has  informed  EPA 
that  it  intends  to  accept  future 
delegation  of  section  112  standards  by 
checking  the  appropriate  boxes  on  a 
standardized  checklist.  The  checklist 
will  list  apphcable  regulations  and  will 
be  sent  by  the  EPA  Regional  Office  to 
New  Hampshire.  New  Hampshire  will 
accept  delegation  by  checking  the 
appropriate  box  and  returning  the 
checklist  to  EPA  Region  I.  The  details  of 
this  delegation  mechanism  are  set  forth 
in  the  May  30, 1996  Memorandum  of 
Agreement  between  New  Hampshire 
and  EPA.  This  program  applies  to  both 
existing  and  future  standards  but  is 
limited  to  sources  covered  by  the  Part 
70  program.  The  original  delegation 
agreement  between  EPA  and  New 
Hampshire  was  set  forth  in  a  letter  to 
Dennis  R.  Lunderville  dated  September 
30, 1982. 

d.  Commitment  to  Implement  Title  IV  of 
the  Act 

New  Hampshire  has  committed  to 
take  action,  following  promulgation  by 
EPA  of  regulations  implementing 
section  407  and  410  of  the  Act,  or 
revisions  to  either  Parts  72,  74,  or  76  or 
the  regulations  implementing  section 
407  or  410,  to  either  incorporate  by 
reference  or  submit,  for  EPA  approval. 
New  Hampshire  E)epartment  of 
Environmental  Protection  PEP) 
regulations  implementing  these 
provisions. 

B.  Proposed  Action 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  New  Hampshire 
on  October  26,  1995.  If  promulgated,  the 
State  must  make  the  following  change  to 
receive  full  approval: 

1.  New  Hampshire  does  not  allow  for 
"section  502(b)(10)"  changes  at  a  title  V 
source.  In  an  August  29,  1994  (59  PR  44572) 
rulemaking  proposal;  EPA  proposed  to 
eliminate  section  S02(b)(10)  changes  as  a 
mechanism  for  implementing  operational 


'PlesM  note  tiiat  fedaral  rularoaking  is  not 
required  for  delegation  of  section  111  standards. 
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'The  radionuclide  National  Emission  Standards 
for  Hazardous  Air  Pollutant  (NESHAP)  is  a  section 
112  regulation  and  therefore,  also  an  applicable 
requirement  under  the  State  operating  permits 
program  for  Part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "major"  for  radionuclide 
sources.  Therefore,  until  a  major  source  definition 
for  radionuclide  is  promulgated,  no  source  would 
be  a  major  section  1 12  source  solely  due  to  its 
radionuclide  emissions.  However,  a  radionuclide 
source  may,  in  the  interim,  be  a  major  source  under 
Part  70  for  another  reason,  thus  requiring  a  Part  70 
permit.  The  EPA  will  work  with  the  State  in  the 
development  of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely  maimer. 


flexibility.  However,  the  Agency  solicited 
comment  on  the  rationale  for  this  proposed 
elimination  If  EPA  should  conclude,  during 
a  final  niiemaking,  that  section  502fb)(10) 
changes  are  no  longer  required  as  a 
.Tiechanism  for  operational  flexibility,  tlien 
.New  Hampshire  will  not  be  required  to 
address  502(b)(10)  changes  in  its  rule. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  the  State  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EP.\  is  not  obligated  to 
promulgate  a  Federal  permits  program 
in  the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  Part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  3-year  time  period  for  processing  the 
initial  permit  applications. 

The  scope  of  the  State  of  New 
Hampshire's  Part  70  program  that  EPA 
is  proposing  in  this  notice  would  apply 
to  all  Part  70  sources  (as  defined  in  the 
approved  program)  within  the  State  of 
New  Hampshire,  except  any  sources  of 
air  pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  eg  .  59  FR  55813, 
55815-55818  (Nov.  9,  1994)  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  of  the  CAA; 
see  also  59  FR  43956,  43962  (Aug.  25, 
1994):  58  FR  54364  (Oct.  21,  1993). 

Requirements  for  approval,  specified 
in  40  CFR  70  4fb).  encompass  section 
112(1)(5)  requirem.ents  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(1)(5*)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  Part  70  EPA  is  granting  approval 
under  section  112(1){5)  and  40  CFR 
63.91  of  the  State's  program  for 
receiving  df^legation  of  section  112 
standards  that  are  unchanged  from 
Federal  standards  as  promulgated.  This 
program  for  delegations  only  applies  to 
sources  covered  by  the  Part  70  program. 

III.  Administrative  Requirements 

A.  Opportunity  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  the  proposed  interim 
approval  Copies  of  the  States  submittal 
and  other  information  rehed  upon  for 
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<•  contained  in  a 
-;  Ft  A  Regional 
ducKC  ;>  ari  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
interim  approval.  The  principal 
purposes  of  the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  September 
13, 1996. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 


to  satisfv  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  im{>act  on  a 
substantial  number  of  small  entities. 

b.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  v»dth 
statutory  requirements.  Section  203 
requires  EPA  to  estabhsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 


EPA  has  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  miUion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  approving  preexisting 
requirements  under  State  or  local  law, 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Lis:  ill  > ubiw  ts  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection, 
Intei^ovemmental  relations.  Operating 
permits.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  July  22.  1996. 
John  P.  DeVUlare, 
Reponal  Administrator.  Region  I. 


Table  I.—  Reconfirmation  of  Part  60  and  61  Delegations 


Part  60  Subpart  Categories 
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.  esseis. 

.esseis. 
■  esse's. 

'DductJon  Plants. 

"laces  ■'"■'na'"..  EnisS"On< 

~aces. 


uuu 
vw 


F08si^Fuel  Fired  Steam  Generators 
Electric  Utility  Stea.^  3e^erators 
IrxJustrial-Cor^rnerciai-nstnuticna  Stea'^  Ger^erating  LhiH 
Small  Indust^a^-Conniercidi-'istitutionai  Stearr.  Qensfattng  Unft. 

Incinerator"! 

Munpcipa^  Aas;e  lonDJStors. 

Aspnaft  Concrete  Plants. 

FetroJeurri  Rofirve'ies 

Petroleurr  ^iquic  Storao'^ 

Petroiesjr^  -iQu'C  Stfyaue 

Petroieu-^  ..iquic  S'orage 

Secorxiar.  ,_eac  S-'"^ei•e^s 

Secondar,  B-ass  anc  Brof. 

Basic  0»yge^  ^'">cesR  ^j^ 

Sewage  "'eacmerr  ■^ia'^ts 

Stee.  Plants-E'ectnr  A",  t. 

K-aft  pjip  Mills. 

Grain  Elevators. 

Suirface  Coat  ng  c'  Me'al  Furniture. 

Stationary  3as  'jrt>nes. 

Leao-Aco  Barterv  Manjtacturing. 

Metallic  Minera  ^rocessirvg  Plants. 

Graphic  Arts-Rotogravjre  Printing. 

Tape  and  uat*:  Surfa'Cr  Coattrigs. 

Metal  Coi!  Suriace  Coatiig 

Eauipment  ,.eaKS  o*  .■>•;  -.n  :>cx:-ni. 

Beverage  Can  Surface  ^^oatng 

Bulk  Gasoline  "'erTina  t- 

^•jbber  ~"e  Ma^iutactur.ng 

^lexiDie  w  r^v  a'-"-"  cret^an  Coating  and  Printing. 

EQU'pnen'  ^eaxs  o'  Vo--  "^  Petroleum  Refineries. 

Svntrle^c  ^it>e'  ^-xuco'- 

Petroieur^  D'~.  "^leanert 

Nonr^etaliic  Mi^e-a  Plants 

Voc  s^rom  f^etro'ru'T~  ^€»tine^,  \\ar'<=  Wa'°'  Systems. 

Magnetic  'ace  Coatmy 

Sui^ace  Coati'-c,  :*  =!a_tic  ^arts  For  Business  Machines. 

CaiC!.ne.''s  arte  Crye.'S  .."  t'ie  Mirterai  industry. 

Pdymetric  Coating  of  Support  r,c  -  >:  strates. 
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Table  I.—  Reconfirmation  of  Part  60  and  61  Delegations— Continued 
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Part  61  Subpart  Categories 


Beryllium. 

Mercury 

Equipment  Leaks  of  Benzene. 

Asbestos 

Equipment  Leaks  (Fugitive  Emission  Sources). 


ISS 


Table  II. —Delegation  of  Part  63  Standards  as  They  Apply  to  New  Hampshire's  Title  V  Operating  Permits 

Program 

Part  63  Sut>part  Categories 


A 

B 

D 
c 

G 


M 
N 

0 

Q 

P 

T 

w 

X 

y 

CC 
GG 
JJ 
KK 


General  Provisions 

Equivalent  Emission  Limitation  by  Permit. 

Compliance  Extensions  for  Eanv  Reductions 

National  Emission  Standaros  for  Organic  Hazardous  Air  Pollutants  From  the  Synthetk:  Organic  Chemtcai  Manufacturing  Industry 

National  Ermssior  Standards  'or  Organic  Hazardous  Air  Pollutants  From  the  Synthetk;  Organic  Chemical  Manufactunng  industry 
Process  Vents.  Storage  Vessels  Transfer  Operations  and  Wastewater 

National  Emission  Standards  tor  Organic  Hazardous  Air  Pollutants  tor  Equipment  Leaks. 

National  Emission  Standards  tcx  Organic  i-azafdous  Air  Pollutants  for  Certain  Processes  Sut>ject  to  the  Negotiated  Regulation  for 
Equipment  Leaks 

Natkjnal  PercWoroethylene  Air  cmissior  Standards  'or  Dry  Cleaning  Facilities 

National  Emission  Standards  *0f  Chromium  Ermsstons  from  Hard  and  Decorative  Electroplating  and  Chromtum  Anodizing  Tanks. 

Ethylene  Oxide  Emission  Starxlards  'or  Sterilization  Facilities 

National  Emission  Standards  tor  Hazardous  Air  Poiutants  for  Industnai  Cooling  Towers, 

National  Emission  Standards  for  OrganK  Hazardous  Air  Pollutants  for  Source  Categones;  Gasoline  Distnbution  (Stage  I). 

National  Emission  Starxlards  tor  HaiogenateO  Solvent  Cleaning. 

National  Emission  Standaros  for  Oiganic  Hazardous  Air  Pollutants  for  Epoxy  Resins  Production  and  NorvNyton  Polyamides  Pro- 
duction 

National  Emission  Standards  for  Organc  Hazardous  Air  Pollutants  From  Secondary  Lead  Smelting. 

National  Emission  Standards  for  Orgaruc  Hazardous  Air  Pollutants  for  Manne  Tank  Vessel  Loading  Operations 

National  Emission  Standards  forOfganic  Hazardous  Air  Pollutants  Petroleum  Refinenes. 

National  Emission  Standards  for  Organic  Hazardous  Air  Pollutants  for  source  categones:  Aerospace  Manufactunng  and  Rework. 

National  Emission  Standards  for  Wood  Furniture  Manufactunng  Operations. 

National  Emission  Standards  for  Printing  and  Put3lishing. 


(PR  Doc.  96-20591  Filed  8-13-96:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-26;  RM-8749] 

Radio  Broadcasting  Services; 
Booneville,  KY 

AGENCY:  Federal  Communications 

(!onimission. 

ACTION:  ProfKJsed  rule;  dismissal  of. 

SUMMARY:  The  Commission,  at  the 
r>^Huest  of  lames  P.  Gray,  dismisses  the 
petition  for  rule  making  proposing  the 
allotment  of  Channel  287A  at 
Booneville,  Kentucky,  as  the 
community's  first  local  aural 
transmission  service  See  61  FR  9411, 
March  8,  1996  It  is  the  Commission's 
policy  to  refrain  from  making  allotments 
to  a  community  absent  an  expression  of 
interest.  Therefore,  since  there  has  been 
no  such  mterest  expressed  here,  we 


dismiss  the  petitioner's  proposal.  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-26, 
adopted  Jidy  3, 1996,  and  released  July 
12, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  AUora'uons  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc  96-20641  Filed  8-13-96;  8:45  am) 

BILUNG  CODE  6712-Ot-f 


47  CFR  Part  73 

[MM  Docket  No.  94-70;  RM-8474;  8706] 

Radio  Broeidcasting  Services:  Moncks 
Comer,  Kiawah  Island,  and  Sampit,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of. 

SUMMARY:  The  Commission  denies  the 

petition  for  rule  making  filed  by  Cedar 
Carolina  Limited  Partnership  proposing 
the  substitution  of  Channel  288C2  for 
Channel  2B7C3  at  Moncks  Corner,  South 
Carolina,  the  reallotment  of  Channel 
288C2  from  Moncks  Comer  to  Kiawah 
Island,  and  the  modification  of  Station 
WNST(FMi's  license  accordingly  (RM- 
8474].  See  59  FR  35082.  July  8,  1994. 
We  also  deny  the  counterproposal  filed 


UMI 
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by  Sampit  Broadcasting  proposing  the 
allotment  of  Channel  289A  at  Sampit, 
South  Carolina  {RM-8706)  The 
Commission  finds  that  the  Kiawah  and 
Sampit  proposals  are  technically  and/or 
legally  deficient,  and  are  therefore  not 
grantable  With  action  this  action, 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P  McDonald.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-70, 
adopted  Julv  17.  1996.  and  released  Julv 
19,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  lac,  (202)  857-3800.  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commumcations  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  96-20709  Filed  8-13-96;  8:45  am) 

BILUNG  CODE  8712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  96-161;  RM-8842] 

Radio  Broadcasting  Services;  Carlisle, 
Irvine  and  Morehead,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  jointly  filed  by 
James  P.  Gray,  Kentucky  River 
Broadcasting  Company,  and  WMOR, 
Inc.,  proposing  the  substitution  of 
Channel  221C3  for  Channel  264A  at 
Carlisle,  Kentucky;  the  substitution  of 
Channel  264C3  for  Channel  291A  at 
Irvine,  Kentucky;  the  substitution  of 
Channel  291C3  for  Channel  221A  at 
Morehead,  Kentucky,  and  the 
modification  of  the  stations'  respective 
licenses  accordingly.  Channel  221C3 
can  be  allotted  to  Carhsle  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  13.1  kilometers  (8.1 
miles)  east.  The  coordinates  for  Channel 
221C3  at  Carlisle  are  North  Latitude  38- 
17-42  and  West  Longitude  83-52-32. 


Channel  264C3  can  be  allotted  to  Irvine 
with  a  site  restriction  of  7.7  kilometers 
(4.8  miles)  west  to  avoid  short-spacings 
to  the  Ucensed  sites  of  Station 
WWYC(FM),  Channel  261C2, 
Winchester,  Kentucky,  and  Station 
WSGS(FM)  Channel  266C,  Hazard, 
Kentucky.  The  coordinates  for  Channel 
264C3  at  Irvine  are  North  Latitude  37- 
43-27  and  West  Longitude  84-02-38. 
See  Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  September  23, 1996,  and  reply 
comments  on  or  before  October  8, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554,  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  S.  Neely.  Esq.,  Miller  & 
Miller,  P.C,  P.O.  Box  33003. 
Washington,  DC  20033  (Counsel  for 
Petitioners). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McEtonald,  Mass  Media 
Bureau    i202^  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-161,  adopted  July  26, 1996.  and 
released  August  2,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Chaimel  291C3  can  be  allotted  to 
Morehead  with  a  site  restriction  of  3.6 
kilometers  (2.3  miles)  west  to  avoid  a 
short-spacing  to  the  licensed  site  of 
StaUon  WMST-FM,  Channel  288A, 
Mount  Sterling,  Kentucky.  The 
coordinates  for  Channel  291C3  at 
Morehead  are  North  Latitude  38-11-17 
and  West  Longitude  83-28-37.  In 
accordance  with  Section  1.420(g)(3)  of 
the  Commission's  Rules,  these  proposals 
constitute  "incompatible  channels 
swaps."  Therefore,  any  persons 
expressing  interest  in  the  respective 
channels  should  demonstrate  why  these 
proposals  are  not  "incompatible 
channel  swaps"  such  that  their 
expressions  of  interest  are  foreclosed. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comi!munications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-20642  Filed  8-13-96;  8:45  am) 

BILUNG  CODE  e712-01-F 


4-CPR  Part  73 

[MM  Docket  No  96-141-  RM-8835] 

Radio  BroaOcasting  Services   twptor. 
Mi 

AGENCY:  Federal  Commimications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Bible 
Baptist  Church  requesting  the  allotment 
of  Channel  272A  to  Lupton,  Michigan, 
and  reservation  of  the  channel  for 
noncommercial  educational  use.  The 
coordinates  for  Channel  *272A  at 
Lupton  are  44-30-25  and  84-08-12. 
There  is  a  site  restrytion  12.2 
kilometers  (7.6  miles)  northwest  of  the 
community.  Canadian  concurrence  will 
be  requested  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  September  9, 1996,  and  reply 
comments  on  or  before  September  24, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dennis 
F.  Begley,  Reddv.  Begley  &  McCormick, 
1001  -  22nd  Street,  NW..  Suite  350, 
Washington,  DC  20037-1803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-141,  adopted  July  12, 1996,  and 
released  July  19.  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
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ISS 


Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street,  N\V  ,  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  M204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
lohn  A.  Karousos 

Chief.  Allocations  Bmnch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  96-20643  Filed  8-13-96.  8:45  am] 
BILUNQ  CODE  <712-«1-F 

47  CFR  Part  73 

[MM  Docket  No.  95-49:  RM-8558] 

Radio  Broadcasting  Services;  Llano 
and  Mart>ie  Falls,  TX 

AGENCY:  Federal  Cc«imunications 

Commission. 

ACDON:  Proposed  rule. 

SUMMARY:  The  Commission  is  issuing 
this  Further  Notice  to  solicit  comments 
on  the  proposal  to  allot  Channel  242A 
at  Llano.  Texas,  as  requested  by 
Maxagrid  Broadcasting  Corporation, 
licensee  of  Station  K,LkM(FM),  Channel 
284C3,  Llano.  Texas.  See  60  Fr  22021, 
May  4.  1995  Channel  242A  can  be 
allotted  to  Llano  in  compliance  with  the 
Commission'  minimum  separation 
requirements  with  a  site  restriction  of 
9.1  kilometers  (5.7  miles)  north  to  avoid 
a  short-spacing  conflict  with  the 
licensed  site  of  Station  KSJL(FM), 
Channel  241C1,  San  Antonio,  Texas. 
The  coordinates  for  Channel  242A  are 
30-49-57  and  98-40-44.  Since  Llano  is 
located  withm  320  iuiometers  (199 
miles)  of  the  US. -Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  requested. 

DATES:  Comments  must  be  filed  on  or 
before  September  23.  1996.  and  reply 
comments  on  or  before  October  8,  1996. 
ADDRESSES:  Federal  Communications 
Commi.ssion.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  J.J.  McVeigh,  Bernstein  and 
McVeigh,  1818  N  Street,  Northwest. 
Suite  700,  Washington,  DC  20036 
(Counsel  for  petitioner). 
F0«  FURTHER  INFORMAHON  CONTACT:  Pam 
Blumenthai,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  Further 
Notice  of  Proposed  Rule  Making.  MM 
Docket  No.  95-49,  adopted  July  26, 
1996.  and  released  August  2.  1996  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  ITS.  Inc., 
(202)  857-3800,  2100  M  Street.  NW., 
Suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiurt  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  96-20644  Filed  8-13-96;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No. 96-1 63,  RM-8841] 

Radio  Broadcasting  Services;  Clifton, 
IN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petidon  by  D.  Mitchell 
Self  Broadcasting,  Inc.  proposing  the 
allotment  of  Channel  293  A  at  Clifton, 
Tennessee,  as  the  community's  fiirst 
local  FM  service.  Channel  293A  can  be 
allotted  to  CUfton  in  compliance  with 


the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.6  kilometers  (6.6  miles) 
northwest  in  order  to  avoid  a  short- 
spacing  conflict  w^ith  the  licensed  site  of 
Station  WBTG(FM),  Channel  292C3. 
Sheffield,  Alabama.  The  coordinates  for 
Channel  293A  at  Clifton  are  35-28-01 
and  88-03-11. 

DATES:  Comments  must  be  filed  on  or 
before  September  23.  1996.  and  reply 
comments  on  or  before  October  8.  1996. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows.  Frank  R.Jazzo.  Fletcher, 
Heald  &  Hildreth.  P.L.C.,  11th  Floor. 
1300  North  17th  Street,  Rosslyn, 
Virginia  22209-3801  (Counse'l  for 
petitioner) 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthai,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-163, adopted  July  26. 1996, and 
released  August  2,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cximmuni cations  Commission. 

lohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-20645  Filed  8-13-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  ckxuments  other  than  rules  o' 
proposed  oiies  that  are  applicable  to  the 
pubic.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  ana 
rulings  delegations  of  auttionty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

PresJdent'8  Export  Council 
Subcommittee  On  Export 
Administration;  Notice  of  Partially 
Closed  Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export 
Administration  (PECSEA)  will  be  held 
September  6,  1996,  9  30  a.m  .  at  the  U  S 
Department  of  Commerce,  Herbert  C 
Hoover  Building.  Room  4830,  14th 
Street  between  Pennsylvama  and 
Constitution  Avenues,  N  W., 
Washington.  DC.  The  Subcommittee 
provides  advice  on  matters  pertinent  tc 
those  portions  of  the  Export 
Administration  .Act,  as  amended,  that 
deal  with  United  States  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Public  Session 

1 .  Opening  remarks  by  the  Chairman. 
2  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Administration  export 
control  initiatives. 

4.  Task  Force  reports. 

Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  "basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  27,  1995,  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  pubUc  inspection  and 
copying  in  the  Central  Reference  and 


Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  For  further 
infonnation,  contact  Ms.  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated,  .August  8, 1996. 

Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(PR  Doc.  9&-20683  Filed  8-13-96;  8:45  am] 

BILLING  COD€  3S10-O1-M 

International  Trade  Administration 

(A-475-818] 

Notice  of  Second  Amendment  to  the 
Final  Determination  and  Antidumping 
Duty  Order:  Certain  Pasta  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  '4   1996 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bnnkmann  at  (202)  482-5288,  Jennifer 
Katt  at  (2021  482-0498,  or  Greg 
Thompson  at  (202)  482-3003,  OfBce  of 
.ADCVT)  Duty  Enforcement  11,  Import 
.Administration.  IntemaUonal  Trade 
-Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230. 

.Applicable  Statute  and  Regulations 

.  Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  Round  Agreements  Act 
(URAAJ. 

Scope  of  Order 

The  scope  of  this  order  consists  of 
certain  non-egg  dry  pasta  in  packages  of 
five  pounds  (or  2.27  kilograms)  or  less, 
whether  or  not  enriched  or  fortified  or 
containing  milk  or  other  optional 
ingredients  such  as  chopped  vegetables, 
vegetable  purees,  milk,  gluten,  diastases, 
vitamins,  coloring  and  navorings,  and 
up  to  two  percent  egg  white.  The  pasta 
covered  by  this  scope  is  typically  sold 
in  the  retail  market,  in  fiberboard  or 
cardboard  cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this  order 
are  refrigerated,  frozen,  or  canned 
pastas,  as  well  as  all  forms  of  egg  pasta, 
with  the  exception  of  non-egg  dry  pasta 


containing  up  to  two  percent  egg  white. 
Also  excluded  are  imports  of  organic 
pasta  from  Italy  that  are  accompanied  by 
the  appropriate  certificate  issued  by  the 
Associazione  Marchigiana  Agricultura 
Biologica  (AMAB)  or  by  Bioagricoop 
scrl. 

On  July  9, 1996,  after  the  date  of  our 
final  antidumping  duty  determination, 
Euro-USA  Trading  Co.,  Inc.,  of 
Pawcatuck,  CT,  submitted  materials  to 
the  Department  supporting  its  request 
for  an  exclusion  for  pasta  certified  to  be 
"organic  pasta."  Among  the  docimients 
submitted  are  a  decree  from  the  Itahan 
Ministry  of  Agriculture  and  Forestry 
authorizing  Bioagricoop  scrl  to  certify 
foodstuffs  as  organic  for  the 
implementation  of  EEC  Regulation 
2029/91.  Also  submitted  is  a  letter  (with 
an  accompanying  translation  into 
EngUsh)  from  the  Director  of  Controls  of 
Processing  and  Marketing  Firms  at 
Bioagricoop  stating  that  Uie  organizaticxi 
will  take  responsibihty  for  its  organic 
pasta  certificates  and  will  supply 
necessary  docimientation  to  U.S. 
authorities.  On  this  basis,  imports  of 
organic  pasta  from  haly  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  Bioagricoop  scrl  are 
excluded  from  the  scope  of  this  order. 

The  merchandise  under  wder  is 
currently  classifiable  under  items 
1902.19.'20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  {HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  order  is  dispositive. 

Second  Amendment  fo  the  Final 

Determination  and  .Antidumping  I>utv 

Order 

in  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  July  17,  1996,  the  Department 
amended  its  final  determination  and 
released  an  order  that  certain  pasta 
(pasta)  from  Italy  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  (61  FR  38547  (July  24, 1996)). 
On  July  26, 1996,  we  received  a 
submission  from  one  of  the  resp>ondents 
to  the  antidumping  investigation, 
Liguori  Pastificio  dal  1820,  SpA, 
(Liguori),  alleging  an  error  in  the 
Department's  calculation  of  the 
company's  antidumping  duty  deposit 
rate.  Specifically,  Liguori  argued  that 
the  Department  failed  to  take  into 
account  the  fact  that  the  company  is 
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depositing  estimated  countervailing 
duties  at  the    All  Others"  rate  listed  in 
the  Countervailing  Duty  (CVD)  Order. 
Liguon  contends  that  0.83  percent  of 
this  CVD  deposit  rate  reflects  export 
subsidies.  We  have  reviewed  Liguori's 
argument  and  agree,  pursuant  to  Article 
\'I  (5)  of  the  General  Agreement  on 
Tariffs  and  Trade  (1947)  which 
prohibits  assessing  dumping  duties  on 
the  portion  of  the  CVD  margin 
attributable  to  an  export  subsidy,  that 
the  Department  did  not  deduct  the 
export  subsidy  portion  of  the  "All 
Others"  rate  m  calculating  the 
antidumping  deposit  rate  for  Ligouri.  In 
addition,  the  Department  noted  this 
same  correction  will  apply  to  another 
respondent.  Pastificio  Fratelli  Pagani 
S.p.A.  Correction  of  these  errors  results 
in  the  following  cash  deposits  for  the 
subject  merchandise; 


Manutacturer/pfoducer/exporter 


Amghi/ltalpasta  ... 

De  Cecco 

De  Matleis 

Delverde/Tamma 

La  Molisana  

Liguon  _, 

Pagani  

All  Others 


Cash 

deposit 

rate 


19.09 
46.67 
0.00 
1.68 
14.73 
11^ 
17.47 
11.26 


This  notice  constitutes  the  second 
amendment  to  the  final  determination 
and  antidumping  duty  order  with 
respect  to  pasta  from  Italy,  pursuant  to 
section  736(a)  of  the  .Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  (19  USC  1673e 
(a))  and  19  CFR  353.21. 

Dated  August  8   1996. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  96-20749  Filed  8-13-96;  BAH  am] 
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Minority  Business  Development 
Agency 

Notice;  Solicitation  of  Business 
Development  Center  Applications  for 
Denver,  Dallas/Ft  Worth/Arlington  and 
Anaheim 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
apphcations  from  organizations  to 


operate  the  Minority  Business 
Development  Centers  (MBDC)  listed  in 
this  document. 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
assistance  to  persons  who  are  members 
of  groups  determined  by  MBDA  to  be 
socially  or  economically  disadvantaged, 
and  to  business  concerns  owned  and 
controlled  by  such  individuals.  To  this 
end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  fidl  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

In  accordance  with  the  Interim  Final 
Policy  published  in  the  Federal  Register 
on  May  31, 1996,  the  cost-share 
requirement  for  the  MBDCs  listed  in  this 
notice  has  been  increased  to  40% .  The 
Department  of  Commerce  will  fund  up 
to  60%  of  the  total  cost  of  operating  an 
MBDC  on  an  annual  basis.  The  MBDC 
operator  is  reqmred  to  contribute  at 
least  40%  of  the  total  project  cost  (the 
"cost-share  requirement"). 

Cost-sharing  contributions  may  be  in 
the  form  of  cash,  client  fees,  third  party 
in-kind  contributions,  non-cash 
applicant  contributions  or  combinations 
thereof.  In  addition  to  the  traditional 
sources  of  an  MBDC's  cost-share 
contribution,  the  40%  may  be 
contributed  by  local,  state  and  private 
sector  organizations.  It  is  anticipated 
that  some  organizations  may  apply 
joinUy  for  an  award  to  operate  the 
center.  For  administrative  piuposes,  one 
organization  must  be  designated  as  the 
recipient  organization. 

Pre-Applieation  Conference:  A  pre- 
application  conference  will  be  held.  The 
date,  time,  and  location  is  listed  below 
for  each  Center. 

(Proper  Identification  Is  Required  for 
Entrance  Into  any  Federal  Building). 

ADDRESSES:  Completed  application 
packages  MUST  be  submitted  to  the 
U.S.  DEPARTMENT  OF  COMMERCE, 
MINORITY  BUSINESS  DEVELOPMENT 
AGENCY,  MBDA  EXECUTIVE 
SECRETARIAT,  14TH  AND 
CONSTITUTION  AVENUE,  N.W.. 
ROOM  5073,  WASHINGTON,  D.C. 
20230,  TELEPHONE  NUMBER  (202) 
482-3763. 

SUPPLEMENTARY  INFORMATION:  The 
following  are  MBDCs  for  which 
applications  are  solicited: 

1.  MBDC  APPUCATION:  Denver 

METROPOLITAN  AREA  SERVICED: 
Denver,  Colorado. 

AWARD  NUMBER:  08-10-97001-01. 


UMI 


CLOSING  DATE:  SEPTEMBER  20, 
1996. 

PRE-APPUCATION  CONFERENCE: 
Wednesday,  August  28,  1996,  9:00  a.m., 
Pena  Business  Plaza.  930  West  7th 
.Avenue.  Conference  Room,  Denver, 
Colorado  80202. 

FOR  FLT^THER  INFORMATION  .AND 
AN  APPLICATION  PACKAGE, 
CONTACT:  Bobby  Jefferson,  Acting 
Regional  Director,  at  (214)  767-8001. 

COST  OF  PERFORMANCE 
INFORMATION:  Contingent  upon  the 
availabihty  of  Federal  funds,  the  cost  of 
performance  for  the  first  budget  period 
(13  months)  from  December  1,  1996  to 
December  31.  1997,  is  estimated  at 
$314,778.  The  total  Federal  amount  is 
$188,867  and  is  composed  of  $184,260 
plus  the  Audit  Fee  amount  of  $4,607. 
The  application  must  include  a 
minimum  cost  share  of  40%.  $125,911 
in  non-federal  (cost-sharing) 
contributions  for  a  total  project  cost  of 
$314,778. 

2.  MBDC  APPUCATION:  Dallas/Ft. 

Worth/Arlington  ^ 

METROPOLITAN  AREA  SERVICED: 

Dallas/Ft.  Worth/ Arlington,  Texas. 

AWARD  NUMBER:  06-10-97003-01 

CLOSING  DATE:  SEPTEMBER  20. 
1996. 

PRE-APPUCATION  CONFTMINCE: 
Thursday,  August  22.  1996.  9:00  a.m.. 
Earl  Cable  Federal  Building,  U.S. 
Department  of  Commerce.  Minority 
Business  Development  Agency,  1100 
Commerce  Street,  Room  7B23,  Dallas, 
Texas  75242 

FOR  FURTHER  INFORMATION  AND 
AN  APPLICATION  PACKAGE, 
CONTACT:  Bobby  Jefferson,  Acting 
Regional  Director,  at  (214)  767-8001. 

COST  OF  PERFORMANCE 
INFORMATION:  Contingent  upon  the 
availability  of  Federal  fiinds,  the  cost  of 
performance  for  the  first  budget  period 
(13  months)  from  December  1,  1996  to 
December  31,  1997,  is  estimated  at 
$628,702.  The  total  Federal  amount  is 
$377,221  and  is  composed  of  $368,020 
plus  the  Audit  Fee  amount  of  $9,201 . 
The  application  must  include  a 
minimum  cost  share  of  40%,  $251,481 
in  non-federal  (cost-sharing) 
contributions  for  a  total  project  cost  of 
$628,702. 

3.  MBDC  APPUCATION:  Anaheim 

METROPOLITAN  AREA  SERVICED: 
Anaheim,  California. 

AVV.\RD  NUMBER:  09-10-97006-01. 

CLOSING  DATE:  SEPTEMBER  27, 
1996. 

PRE-APPUCATION  CONFERENCE:  A 
pre-application  will  be  held.  For  the 
exact  date,  time,  and  location,  contact 
the  San  Francisco  Regional  Office. 
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FOR  FT.T?THER  INFORMATION  AND 
AN  APPUCATION  PACKAGE. 
CONTACT;  Melda  Cabrera,  Regional 
Director,  at  (415)  744-3001. 

COST  OF  PERFORMANCE 
INFORMATION:  Contingent  upon  the 
availability  of  Fedei-al  funds,  the  cost  of 
performance  for  the  first  budget  period 
(13  months!  from  |anuar\'  1.  199"  to 
lanuarv-  31,  1998.  is  estimated  at 
S550.938.  The  Total  Federal  amount  is 
5330,563  and  is  coniposed  of  $322,500 
plus  the  Audit  Fee  aniount  of  $8,063. 
The  application  must  include  a 
minimum  cost  share  of  40%,  $220,375 
in  non-federal  icost-snaring) 
contributions  for  a  total  project  cost  of 
$550,938 

Standard  Paragraphs 

The  following  information  and 
requirements  are  applicable  to  the  listed 
MBDCs;  Denver,  Dallas/Ft  Worth/ 
Arlington  and  Anaheim. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  applicant  is  the 
current  incumbent  organization,  the 
award  will  be  for  12  months.  For  those 
applicant?  who  are  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
penod  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and.  specifically,  the  special  needs  of 
minonty  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  finn's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  mcluded  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points),  hi  accordance 
with  Interim  Final  Pohcy  published  m 
the  Federal  Register  on  Mav  31   1996, 
the  scoring  system  will  be  revised  to 
add  ten  (10)  bonus  points  to  the 
application  of  community-based 
organizations.  Each  qualif\'ing 
application  vdll  receive  the  full  ten 
points.  Community-based  applicjint 
organizations  are  those  organizations 
whose  headquarters  and/or  principal 
place  of  business  within  the  last  five 
years  have  been  located  withm  the 
geographic  service  area  designated  in 


the  solicitation  for  the  award.  Where  an 
applicant  organization  has  been  m 
existence  for  fewer  than  five  \ears  or 
has  been  present  m  the  geographic 
service  area  for  fewer  thar.  five  vears. 
the  individual  years  of  experience  of  the 
applicant  organization  s  principals  may 
be  apphed  toward  the  requirement  of 
five  years  of  organization  experience. 
The  individual  years  of  experience  must 
have  been  acquired  in  the  geographic 
service  area  whicii  is  the  subject  of  the 
solicitation.  .\n  application  must 
receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  ^^dll  be  conducted  to 
determine  if  finding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  AgenCT  priorities. 

The  MBDC  shall  be  reqvured  to 
contribute  at  least  40%  of  the  total 
project  cost  through  non- federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services-rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days  Executive  order 
12372.   "Intergovernmental  Review  of 
Federal  Programs,  "  is  not  apphcable  to 
this  program  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients  In  the  event  that  a  CPA  firm 
wins  the  compeution.  the  funds 
allocated  for  audits  are  not  apphcable. 
Questions  concerning  the  preceding 
information  can  'be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  apphcable 
regulations  can  be  obtained  at  the  above 
address.  Notwithstanding  any  other 
provision  of  the  law.  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 


of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  vahd 
OMB  Control  Number.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  pohdes, 
and  procedures  apphcable  to  Federal 
financial  assistance  awards. 

Pre- Award  Ck)st — Apphcants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  ass'aranoe 
that  an  applicant  may  have  received, 
there  is  no  obUgation  on  the  part  of  the 
IDepartment  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receh-able — No 
award  of  Federal  Funds  shall  be  made 
to  an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  imtil  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— \]1  non-profit 
and  for-profit  appUcants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
apphcant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fi^ud,  theft,  perjury  or  other  matters 
vkdiich  significantly  reflect  on  the 
apphcant 's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBIX  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  chent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  apphcation  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 
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Primary  Applicant  Certifications — All 
priinarv  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drag-Free  Workplace 
Requirements  and  Lobbying." 

Xanpronirfment  Debarment  and 
Suspensmn — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
26.105)  are  subject  to  15  CFR  Part  26, 
Mon  procurement  Debarment  and 
Suspension"  and  the  related  section  of 
tbe  certification  form  prescribed  above 
applies. 

urjg  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section 
26  605J  are  subject  to  15  CFR  Part  26. 
Subpart  F,  "Government-wide 
Requirements  for  Drug-Free  Workplace 
if. rants)    and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbving — Persons  (as  defined  at 
15  CFR  Part  28,  Section  28.105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1332.  "Limitation  on  use  of 
appropnated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  appUes  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbving  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lo^ying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  imder  15  CFR 
Part  28.  .\|3pendi.x  B. 

Lower  Tier  Certifications — Recipients 
aha.l  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-L,ower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  a>-512  is 
intended  for  the  use  of  recipients  and 
should  no'  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document 

Buv  Amencan-made  Equipment  or 
Products — .Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program. 


11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  August  9,  1996. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  96-20740  Filed  8-13-96;  8:45  amj 
BMJJNQ  CODE  3S10-21-H 


DEPAP^MENT  OP  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Proposa'  to  issue  Reissue,  and  Modify 
Nationwide  Permits 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  time  extension  for 

receipt  of  comments. 

summary:  On  Monday,  June  17, 1996, 
the  Corps  of  Engineers  pubUshed  a 
proposal  to  reissue  the  existing 
nationwide  permits  (NWPs)  and 
conditions,  with  some  modifications, 
issue  four  new  NWPs.  and  proposed 
options  for  the  threshold  limits  for  NWP 
26  (61  FR  30780).  The  public  is  invited 
to  provide  comments  on  these 
proposals. 

DATES:  The  closing  date  for  receipt  of 
comments  regarding  this  proposed  rule 
is  hereby  being  extended  from  August 
16, 1996,  as  originally  pubhshed,  to 
September  3, 1996. 
ADDRESSES:  Comments  should  be 
submitted  in  vmting  to  :  HQUSACE. 
ATTN:  CECW-OR,  20  Massachusetts 
Avenue,  N.W.,  Washington,  DC.  20314- 
1000.  Comments  will  be  available  for 
examination  at  the  HQUSACE,  Room 
6225,  Pulaski  Building,  20 
Massachusetts  Avenue,  N.W., 
Washington,  D.C.  20314-1000  after  the 
close  of  the  comment  period. 
FOR  FURTHER  INFOBMAT)(X  CONTACT: 
Mr.  Tim  Zimmermaii  ur  iVli.  Sam 
Collinson,  Regulatory  Branch,  Office  of 
the  Chief  of  Engineers  at  (202)  761- 
0199. 

Dated:  August  8, 1996. 
Approved: 
Robert  W.  Burkhardt.  Col, 

Asst  Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
WoHcs. 

|FR  Doc.  96-20748  Filed  8-13-96;  8:45  amj 

BILUNQ  CODE  3710-M-M 


Proposal  to  fssue.  Reissue,  and  Modify 
Nationwide  Permits 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 


ACnON:  Notice  of  regional  public 
hearings. 

SUMMARY:  On  Monday.  June  17,  1996. 
Corps  published  a  proposal  to  reissue 
the  existing  nationwide  permits  (NWPs) 
and  conditions,  with  some 
modifications,  issue  four  new  NWPs, 
and  proposed  options  for  the  threshold 
limits  for  NWP  26  (61  FR  307801.  The 
Corps  is  conducting  six  regional  public 
hearings  to  address  regional  issues  on 
these  NWP  proposals 
DATES:  See  SUPPLEMENTARY  INFORMATION 
below  for  dates,  times,  locations,  and 
points  of  contact  for  these  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tim  Zimmerman  or  Mr.  Sam 
Collinson,  Regulator)'  Branch,  (Office  of 
the  Chief  of  Engineers)  at  (202)  761- 
0199. 

SUPPLEMENTARY  INFORMATION:  The 
regional  hearings  will  be  held  at  the 
following  locations  dunng  the  limes  and 
dates  specified  below: 

Atlanta,  GA 

Thurs.  Aug.  29,  1996;  10:00  a.m. 

Strom  Auditorium.  Richard  B.  Russell 
Federal  Buildmg,  75  Spring  Street, 
SW 

POC;  Pat  Bevel  (404)  331-6744 

Chicago,  IL 

Tues.  Aug.  27,  1996;  10  a.m.-12  p.m.,  1 

p.m.-4  p.m. 

Lobby  Conference  Center,  River  Center 

Building,  111  North  Canal  Street 
POC:  Mitch  Isoe  (312)  353-6428 

Dallas-Fort  Worth,  TX 

Wed.  .^ug,  21.  1996:  1.30  p.m.--*  p.m. 

Hyatt  Regency  Hotel,  West  Tower, 
Dallas-Fort  Worth  International 
Airport 

POC:  Vicki  Dixon  (214)  767-2436 

New  York  City,  NY 

Wed.  Aug.  28, 1996;  10  a.m.-12  p.m.,  1 
p.m.-5  p.m 

U.S.  Customs  House  Bankruptcy  Court, 
1  Bowling  Green.  Basement 
.Auditorium,  Broadway,  Lower 
Manhattan 

POC:  Mark  Roth  (212)  264-0184 

San  Francisco.  CA 

Thur.  Sept.  5,  1996:  3  p.m.-9  p.m. 

Holiday  Iiui.  Financial  District,  750 

Kearny  Street 
POC:  Calvin  Fong  (415)  977-8460 

Seattle.  WA 

Wed.  Aug.  21,  1996.  130  p.m.-4:30  p.m. 

joint  Use  Auditorium  North.  South 
Federal  Center,  4735  East  Marginal 
Way  South 
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POC:  Bob  Martin  (206)  764-34 

Dated;  August  8,  1996. 

.Approved 
Robert  W.  Burkhardl,  c:ol, 

Asst  Chief.  Operations,  Construction  and 

Readiness  Division,  Directorate  of  Civil 

Works. 

(FR  Doc.  96-20747  Filed  8-13-96;  8:45  am] 

BIUJNO  CCOE  3710-«2~M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
action:  Proposed  collection;  comment 


request. 


SUiyiMARY:  The  Director,  Information 

Resources  Group,  invites  conmients  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
15,1996 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  .Avenue,  S.W..  Room 
5624.  Regionai  Office  Building  3, 
Washington   DC  20202-4651 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-«196. 
Individuals  who  use  a 
telecoininunications  device  for  the  deaf 
(TDD^  inav  call  the  Federal  Information 
Relay  Senice  (FIRS)  at  l-800-«77-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Fridav 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  dr 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutor\  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 


or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accuirate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  8. 1996. 
Gloria  Parker, 
Director.  Information  Resources  Group. 

Office  of  Postiiecondar\  Education 

Type  of  Review:  EXTENSION. 

Title:  The  State  Student  Incentive 
Grant  Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Government .  SElAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  57. 
Burden  Hours:  570. 

Abstract:  The  SSIG  Program  uses 
matching  Federal  and  State  funds  to 
provide  a  nationwide  system  of  grants  to 
assist  postsecondary  education  students 
with  substantial  financial  need.  State 
agencies  use  this  performance  report  to 
accoimt  for  yearly  program 
performance.  The  Department  uses  the 
iaformation  collected  to  assess  the 
accomplishment  of  the  program  goals 
and  objectives  and  to  aid  in  program 
management  and  compliance  assiuance. 

[FR  Doc  ^ev-:0648  Filed  8-13-96;  8:45  am) 

BHJJNQ  CODE  MMy-0^-P 


Presidents  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Notice  of  Meeting 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans. 
This  notice  also  describes  the  fimctions 
of  the  Commission.  Notice  of  this 
meeting  is  required  imder  Section 


10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act. 

DATES:  1.  Wednesday,  September  4, 
199tj,  2:00  p.m.  (est)  to  5:00  p.m.  (est); 
2.  Thursday,  September  5, 1996,  9:00 
a.m.  (est)  to  5:00  p.m.  (est). 
ADDRESSES:  Call  Vanessa  Rini  at  (202) 
401-2147. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rini,  Special  Assistant,  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans.  Her 
mailing  address  is  U.S.  Department  of 
Education,  600  Independence  Ave  SW, 
RM  2115,  Washington,  DC  20202-3601 
and  her  e-mail  address  is 
vanessa_rini@ed.gov. 
SUPPLEMENTARY  INFORtlATION:  The 
President's  Advisory  Commission  uu 
Educational  Excellence  for  Hispanic 
Americans  was  established  under 
Executive  Order  12900,  which  was 
effective  on  February  22, 1994.  The 
Commission  was  established  to  provide 
the  President  and  the  Secretary  of 
Education  with  advice  on  (a)  the 
progress  of  Hispanic  Americans  toward 
achievement  of  the  National  Goals  and 
other  standards  of  educational 
accomplishment;  (b)  the  development, 
monitoring,  and  education  for  Hispanic 
Americans;  (c)  ways  to  increase  State, 
private  sector,  and  community 
involvement  in  improving  education; 
and  (d)  ways  to  expand  and 
complement  Federal  education 
initiatives. 

This  meeting  is  open  to  the  public. 
The  Commission  will  be  formulating  a 
plan  to  ensure  the  recommendations  in 
its  annual  report  to  the  President  are 
carried  out  and  plaiming  its  course  of 
action  for  the  upcoming  year. 

Records  are  kept  of  all  Coimcil 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans  from 
the  hours  of  9  a.m.  to  5  p.m.  (est). 
G.  Mario  Moreno, 
Assistant  Secretary. 
[FR  Doc.  96-20734  Filed  8-13-96;  8:45  am) 

BaiMQ  CODE  4000-«1-M 


DEPARTMENT  OF  ENEPGv 
Peoera!  Energy  Reouiatc-y 

[DocKefNo  rM9i-''^~r^-^x>:.] 

Eastern  Shore  Nature'  Gas  Compa.ny 
Notice  0'  P'-oposec  Changes  in  FERC 
Gas  Taritf 

August  8, 1996. 

Take  notice  that  on  August  5, 1996, 
Eastern  Shore  Natural  Gas  Company 
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(ESNGj  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No   1,  with  proposed  effective  dates  of 
April  1.  1996  and  August  1,  1996. 
respectively. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  under  Transco's 
Rate  Schedule  LSS  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  ESNG's  Rate  Schedule 
LSS  effective  .\pril  1 ,  1996  and  August 
1,  1996.  respectively.  This  tracking 
filing  is  being  filed  pursuant  to  Section 
24  of  the  General  Terms  and  Conditions 
of  ESNG's  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG's  jurisdictional  rates. 

ESNG  states  that  copies  of  the  filing 
have  be^ni  serv  ed  upon  its  jurisdictional 
customers  and  interested  State 
Commissions, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rule  211  and  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154  210  of  the 
Commission  s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
SecTetary. 
[FR  Doc.  96-20654  Filed  8-13-96;  8:45  am] 

BtLUNO  COOe  8717-01-M 


[Docket  No.  MG96-1 1  -001] 

Granite  State  Gas  Transmission; 
Notice  of  Filing 

August  8,  1996. 

Take  notice  that  on  August  1,  1996, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  submitted  revised 
standards  of  conduct  under  Order  Nos. 


497  et  seg.i  and  Order  No.  566-A.^  and 
a  report  in  response  to  the 
Commission's  July  2,  1996  order. ^ 

Granite  State  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  o£Bcial  service  hst  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  August  23. 1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection. 
Lois  D.  Cuhdl, 
Secretary. 
[FR  Doc.  96-20650  Filed  8-13-96;  8:45  am] 

BH.UNQ  CODE  «717-01-H 


» Order  No.  497,  53  FR  22139  (June  14,  1988). 
FERC  SUts.  k  Regs.  1  30,820  (1088)  (Regulations 
Preambles  1986-1990):  Order  No.  497-A  order  on 
rehearing,  54  FR  52781  (December  22,  1989),  FERC 
SteU.  It  Regs.  30,868  (1989)  (ReguUUons  Preambles 
1986-1990);  Order  No.  497-B,  order  extending 
sunset  date.  55  FR  53291  (December  28,  1990], 
FERC  SUU.  &  Regs.  1 30,908  (1990)  (Regulations 
Preambles  1986-1990);  Order  No.  497-C,  order 
extending  sunset  date,  57  FR  9  (January  2,  1992), 
m  FERC  Stats,  k  Regs.  1  30,934  (1991),  rehearing 
denied,  57  FR  5815  (February  18,  1992),  58  FERC 
1  61,139  (1992);  Tenneco  Gas  v.  f£flC  (affirmed  in 
part  and  remanded  in  part),  969  F.2d  1187  (DC.  Cir. 
1992);  Order  No.  497-D,  order  on  rewand  and 
extending  sunset  date,  Va  FERC  StaU.  ft  Regs.  1 
30,958  (December  4, 1992).  57  FR  58978  (December 
14, 1992):  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  [January  4,  1994), 
65  FERC  1  61.381  (December  23.  1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification,  59  FR  15336  (April  1,  1994).  66  FERC 
1  61,347  (March  24, 1994);  and  Order  No.  497-G, 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994),  m  FERC  Suts.  ft  Regs.  1  30,996  Qune  17, 
1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566.  59  FR  32885  (June  27, 
1994),  m  FERC  Stats,  ft  Regs.  1  30,997  (June  17, 
1994):  Order  No.  566-A.  order  on  rehearing,  59  FR 
52896  (October  20,  1994),  69  FERC  1  61,044 
(October  14, 1994):  Order  No.  566-B.  order  on 
rehearing,  59  FR  65707  (December  21, 1994);  69 
FERC  1  61.334  (December  14. 1994);  appeal 
docketed,  Conoco,  Inc.  v.  FERC,  D.C.  Cir.  Docket 
No.  94-1745  (December  14.  1994). 

3  76  FEkC  1  61,014  (1996). 


[Docket  No.  GT96-84-0001 

K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Refund  Report 
Filing 

August  8,  1996 

Take  notice  that  on  August  6,  1996,  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
filed  a  refund  report  pursuant  to  the 
Commission's  October  13,  1995  order 
issued  in  Docket  No.  RP96-271-O00. 

KNI  states  that  the  refund  report 
shows  the  refund  received  by  KNI  from 
Gas  Research  Institute  over-collections 
in  the  amount  of  $206,062  and  the  pro 
rata  allocation  of  that  refund  amount  to 
KNI's  eligible  firm  customers 

KNI  states  that  copies  of  the  fiUng 
were  served  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  NE  ,  VVashington,  DC  20426, 
in  accordance  with  Section  385  211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  15,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protestants  parties  to  the  proceeding     ^ 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room, 

Lois  D.  Casheil, 
Secretary. 
fFR  Doc.  96-20649  Filed  8-13-96;  8.45  am] 

BILUNG  COO€  «7i7-01-*l 


[Docket  No.  MG96-12~001] 

Texas  Eastern  Transmission 
Corporation;  .Notice  of  Filing 

August  8. 1996. 

Take  notice  that  on  July  25,  1996, 

Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  revised 
standards  of  conduct  under  Order  Nos. 


UMI 
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497  et  seq.'  and  Order  No.  566-A  - 
Texas  Eastern  states  that  it  is  revising  its 
standards  of  conduct  to  reflect  that  it 
has  three  marketing  affiliates,  Aitra 
Streamline  L.L.C..  PanEnergy  Gas 
Services,  Inc.  and  Energy  Plus 
Marketing  Company.  Texas  Eastern 
states  that  it  does  not  share  any  office 
space  with  its  marketing  affiliates. 

Texas  Eastern  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretar\'  m  this  proceeding. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\-ene  or  protest  with  the  Federal 
Energy  Regulator)-  Commission.  888 
First  Street.  N.E.. Washington,  D.C., 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  !18  CFT?  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  .August  23,  1996  Protests  vrill 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\-e  to  make 
protestants  parties  to  the  proceeding. 
An\  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  96-20651  Filed  &-13-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


'  Order  No.  497.  53  FR  22139  Qune  14. 1988). 
FERC  Stats.  Ik  Re^  1 30.820  (1988)  (Regulations 
Preambles  1986-1990);  Order  No.  497-A.  order  on 
rehearing.  54  FR  52781  (December  22.  1989).  FERC 
Stats,  k  Regs.  30.  868  (1989)  (Regulations  Preambles 
1986-1990);  Order  No.  497-B,  order  extending 
sunset  date,  55  FR  53291  (December  28.  1990). 
FERC  Stats,  k  Regs.  1 30.908  (1990)  (Regulations 
Pnwnblea  1986-1990);  Order  No.  497-C.  order 
extending  sunset  date,  57  FR  9  (January  2,  1992), 
m  FERC  StaU.  &  Regs.  1 30.934  (1991).  rehearing 
denied.  57  FR  5815  (February  18,  1992),  58  FERC 
161,139  (1992);  Tenneco  Gas  v.  FERC  (affirmed  in 
part  and  remanded  in  part),  969  F.2d  1187  (D.C.  Cir. 
1992);  Order  No.  497-D,  order  on  remand  and 
extending  sunset  date.  Ill  FERC  Stats.  &  Regs. 
1  30,958  (December  4,  1992).  57  FR  58978 
(December  14,  1992);  Order  No.  497-E.  order  on 
rehearing  and  extending  sunset  date,  59  FR  243 
Oanuary  4.  1994),  65  FERC161.381  (December  23, 
1993);  Order  No.  497-F.  order  denying  rehearing 
and  granting  clarification,  59  FR  15336  (April  1. 
1994),  66  FERC  1 61.347  (March  24.  1994);  and 
Order  No.  497-G.  order  extending  sunset  date,  59 
FR  32884  Qune  27, 1994).  m  FERC  Suts.  &  Regs. 
1 30,996  Qune  17. 1994). 

3  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27. 
1994).  in  FERC  Stats.  *  Regs.  1  30.997  (June  17, 
1994);  Order  No.  566-A.  order  on  rehearing,  59  FR 
52896  (October  20.  1994),  69  FERC1 61,044 
(October  14,  1994);  Order  No.  566-B,  order  on 
rehearing,  59  FR  65707  (December  21,  1994);  69 
FERC  1 61.334  (December  14,  1994);  appeal 
docketed.  Conoco,  Inc.  v.  FERC,  D.C  Cir.  Docket 
No.  94-1745  (December  14.  1994). 


[Docket  No.  TM96-6-1  &-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  5, 4996. 

Take  notice  that  on  July  31, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  revised  tariff  sheets  contained  in 
Appendix  A  to  the  filing. 

Texas  Gas  states  that  the  proposed 
tariff  sheets  reflect  changes  to  its  Base 
Tariff  Rates  pursuant  to  the 
Transportation  C.ost  AHjnstment 
provisions  included  as  a  part  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP94— 423,  and  contained  in  Section 
39  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  as  filed  on  February  23, 
1996.  The  net  rate  change  proposed  by 
this  filing  is  a  reduction  of  $(0.0147)  in 
the  FT  and  NNS  daily  demand  rates, 
$(0.0029)  in  the  FT  and  NNS 
commodity  rates,  $(0.0323)  in  the  SGT 
rates  for  Zones  1—4.  and  $(0.0255)  for 
SGT-SL.  Interruptible  transportation 
and  overrun  rates  are  also  generally 
reduced  by  $(0.0176). 

Texas  Gas  respectfully  requests  that 
the  revised  tariff  sheets  reflecting  a  net 
reduction  in  its  rates  become  effective 
September  1, 1996. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations,  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D,  Cashell, 
Secretary. 
(FR  Doc.  96-20306  Filed  d-13-96;  8:45  am) 

BILUNG  CODE  6717-41-M 


[Docket  No.  RP96-305-0011 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Conipllance  Filing 

August  8, 1996. 

Take  notice  that  on  August  6, 1996. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  120 
Third  Revised  Sheet  No.  122 

Williston  Basin  states  that  it  is 
resubmitting  the  above  tariff  sheets 
because  they  were  inadvertently  omitted 
from  the  Ust  of  approved  tariff  sheets  in 
the  August  1, 1996,  Order  in  Docket  No. 
RP96-305-O00.  Williston  Basin  requests 
that  the  Commission  grant  waiver  of  the 
30-day  notice  requirement  of  Section 
154.207  so  as  to  allow  the  above  tariff 
sheets  to  become  effective  on  August  2, 
1996,  the  effective  date  of  the  other 
approved  tariff  sheets. 

Williston  Basin  states  that  the  tariff 
sheets  are  revised  to  delete  subsections 
which  pertain  to  Rate  Schedule  S-3  as 
the  Commission  accepted  Williston 
Basin's  filing  to  terminate  the  leist  Rate 
Schedule  S-3  Service  Agreement  on 
July  21, 1995,  in  Docket  No.  CP83-1- 
113. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20246,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211),  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  'are 
available  for  public  inspection. 
Lois  D.  Cuheli, 
Secretary. 
[FR  Doc.  96-20652  Filed  B-13-96;  8:45  am] 

BO-UNQ  CODE  6717-01-M 


[Docket  No.  RP9&-332-000] 

Williston  Basin  Interstate  Pipeline 

Company;  Notice  c*  Cof^D'iancp  Piling 

August  8,  1996. 

Take  notice  that  on  August  6,  1996, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets: 
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Second  Revised  Volume  No.  1 

Title  Page 

Second  Revised  Sheet  No.  2 
Third  Revised  Sheet  No.  252 
Second  Revised  Sheet  No.  283 
Second  Revised  Sheet  No.  286 
First  Revised  Sheet  .No  288A 
Fourth  Revised  Sheet  No  300 
Second  Revised  Sheet  .No.  301 
Second  Revised  Sheet  No  304 
Second  Revised  Sheet  .No  306 
Second  Revised  Sheet  No.  307 
Second  Revised  Sheet  No.  310 
Second  Revised  Sheet  No.  312 
Second  Revised  Sheet  No.  313 
Second  Revised  Sheet  No.  315 
Second  Revised  Sheet  No.  318 
Second  Revised  Sheet  No.  319 
Second  Revised  Sheet  No.  332 
Second  Revised  Sheet  No.  336 
Second  Revised  Sheet  .No.  340 
Second  Revised  Sheet  No.  343 
Fourth  Revised  Sheet  No.  344 
Second  Revised  Sheet  No.  345A 
Sixth  Revised  Sheet  No.  350 
Sixth  Revised  Sheet  No.  351 
Fifth  Revised  Sheet  No.  351A 
Second  Revised  Sheet  No.  353 
Second  Revised  Sheet  No  355 
Second  Revised  Sheet  .No  362 
Second  Revised  Sheet  No  368 
Second  Revised  Sheet  .No.  369 
Second  Revised  Sheet  .No.  370 

VVilliston  Basin  states  that  it  is 
submitting  the  following  revisions  to 
comply  with  Commission  Order  Nos. 
582  and  582-A  in  Docket  Nos  RM95- 
3-000  and  RM95-3-001,  respectively. 
The  revisions  reflect  a  title  page  to 
include  a  telephone  and  fax  number  in 
comphance  with  Section  154.102  of  the 
Commission's  Regulations;  numerous 
tariff  sheets  to  reflect  the  correct 
carrying  charge  reference  to  Section 
154.501  of  the  Commission's 
Regulations;  and  Sheet  No.  362  to  reflect 
the  correct  Annual  Charge  Adjustment 
reference  to  Section  154.402  of  the 
Commission's  Regulations. 

VVilliston  Basin  states  that  in  addition 
to  the  above  revisions,  it  has  added 
language  to  its  FERC  Gas  Tariff  in 
comphance  with  Section  154.109  (b) 
and  (c)  of  the  Commission's 
Regulations,  specif\-  the  order  in  which 
each  component  of  VVilliston  Basin's 
rates  wall  be  discounted  and  stating 
WiUiston  Basins  policy  with  respect  to 
the  financing  and  construction  of 
laterals. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E..  Washington,  D.C. 
20246,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385  214).  .Ml  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding 
must  file  a  motion  to  intervene  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Casbell, 
Socretary. 

|FR  Doc.  96-20653  Filed  8-13-96:  8:45  am] 
BtLUNQ  cooe  fr\T-m-*» 

[Docket  No.  ER95-1 295-000,  et  al.] 

Market  Responsive  Energy,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  7, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Market  Responsive  Energy,  Inc. 

IDockat  Na  ER95-1 295-000] 
Take  notice  that  on  July  29,  1996, 

Market  Responsive  Energy,  Inc. 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  August  20,  1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Heartland  Enerj^y  Services,  Inc., 
Valero  Power  Srvices  Company, 
lUinova  Power  Marketing,  Inc.. 
Tenneco  Ener^  Marketing,  Inc.,  J 
Anthony  Si  Associates  Ltd.,  Citizens 
lehman  Power  Sales,  Federal  Energy 
Sales,  inc. 

[Docket  No.  ER94-10&-009,  Docket  No. 
ER94-1 3 94-008,  Docket  No.  ER94-1475-O05, 
Docket  No.  ER95-42&-006,  Docket  No.  ER95- 
784-004,  Docket  No.  ER95-692-005.  Docket 
No,  ER96-91»-^2  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  pubUc  inspection  and 
copying  in  the  Commission's  PubUc 
Reference  Room: 

On  July  30, 1996,  Heartland  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commissions  August 
9.  1994,  order  in  Docket  No.  ER94-108- 
000. 

On  July  30, 1996,  Valero  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  August  24, 1994,  order  in 
Docket  No.  ER94-1 3 94-000. 

On  July  31, 1996,  Illinova  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  May 
18, 1995,  order  in  Docket  No.  ER94- 
1475-000. 


On  July  31,  1996.  Tenneco  Energy 
Marketing,  Inc.  filed  certain  informadon 
as  required  by  the  Commission's  March 

30,  1995.  order  in  Docket  No.  ER95- 
428-000. 

On  July  19,  1996,  J  Anthony  & 
Associates  Ltd.  filed  certain  information 
as  required  by  the  Commission's  May 

31,  1995,  order  in  Docket  No.  ER95- 
784-000. 

On  July  31,  1996,  Citizens  Lehman 
Power  Sales  filed  certain  information  as 
required  by  the  Commission's  June  8, 

1995,  order  in  Docket  No.  ER95-892- 
000. 

On  July  31,  1996,  Federal  Energy 
Sales,  Inc.  filed  certain  information  as 
required  by  the  Commission's  March  1, 

1996,  order  in  Docket  No.  EROS  018- 
000 

3.  Howell  Power  Systems,  Inc.,  Texican 
Energy  Ventures,  Inc.,  Koch  Power 
Services,  Inc.,  Southern  Energy 
Marketing,  Inc.,  IGI  Resources,  Inc., 
Hinson  Power  Company,  ANP  Energy 
Direct  Company 

[Docket  No.  ER94-1 78-010,  Docket  No. 
ER94-1 362-005.  Docket  No.  ER95-218-006, 
Docket  No.  ER95-976-005,  Docket  No  ER95- 
1034-004,  Docket  No.  ER95-1 3 14-005, 
Docket  No.  ER96-1 195-001  (not 
consolidated]] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  PubUc 
Reference  Room: 

On  July  3,  1996,  Howell  Power 
Systems,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  14,  1994,  order  in  Docket  No. 
ER94-1 78-000. 

On  July  30,  1996,  Texican  Energy 
Ventures,  Inc.  filed  certain  information 
as  required  by  the  Commission's  July 
25,  1994,  order  in  Docket  No.  ER94- 
1362-000. 

On  July  30,  1996,  Koch  Power 
Services.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  4,  1995,  order  in  Docket  No. 
ER95-218-O00. 

On  July  30,  1996,  Southern  Energy 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  June 
27,  1995,  order  in  Docket  No.  ER95- 
976-000. 

On  July  30,  1996,  IGI  Resources,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  July  1-1,  1995,  order  in 
Docket  No.  ER95-1034-000. 

On  July  29,  1996,  Hinson  Power 
Company  filed  certain  information  as 
required  by  the  Commission  s  August 
29,  1995,  order  in  Docket  No.  ER95- 
1314-000. 

On  July  29,  1996,  ANP  Energy  Direct 
Company  filed  certain  information  as 
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required  bv  the  Commission's  May  3, 
1996,  order  in  Docket  No.  ER96-l'l95- 
000 

4.  Northeast  Utilities  Service  Company 

IDocket  No.  ER9&-858-OO0i 

Take  notice  that  on  July  29,  1996. 

Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  Western 
Massachusetts  Electric  Company 
(WMECO)  tendered  for  filing  an 
amendment  to  the  Third  Amendment  to 
Distribution  and  Transformation  Service 
Agreement  originally  filed  by  NUSCO 
on  January  10,  1996,  for  service  to  New 
England  Power  Company  (NEP)  The 
amendment  revises  certain  appendices 
and  tables  in  response  to  concerns 
raised  by  FERC  staff  on  the  initial  filing. 

NUSCO  requests  the  Third 
Amendment  be  permitted  to  become 
effective  on  February  1,  1996  or.  the  day 
following  the  date  of  receipt  of  this 
amendment  by  the  Commission. 

Comment  date:  August  20.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

[Docket  No.  ER96-1 585-000) 

Take  notice  that  on  July  29,  1996, 
New  England  Power  Company  tendered 
for  filing  an  amendment  m  the  above- 
referenced  docket. 

Comment  date  August  21,  1996.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Growth  Unlimited  Investments,  Inc. 

[Docket  No.  ER96-1 774-000) 

Take  notice  that  on  July  17,  1996, 
Growth  Unlimited  Investments,  Inc 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket 

Comment  date:  August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER96-2 106-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  on  luly  30,  1996, 
tendered  for  filing  an  amendment  to  its 
June  10.  1996,  filing  of  revisions  to  its 
FERC  Electric  Tariff,  Volume  1.  Service 
Agreement  No.  27.  The  submittal 
provides  further  information  responsive 
to  questions  from  FERC  staff. 

Wisconsin  Electric  again  requests 
waiver  of  the  notice  requirements  and 
an  effective  date  of  May  15.  1996.  in 
order  to  implement  the  .Agreement's 
modifications,  which  do  not  result  in 
revenue  increases. 

Comment  date:  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Tampa  Electric  Company 

[Docket  No.  ER96-2227-O001 

Take  notice  that  on  July  30. 1996, 
Tampa  Electric  Company  (Tampa 
Electric)  amended  its  filing  in  this 
docket,  which  concerns  amendment  of  a 
Letter  of  Commitment  between  Tampa 
Electric  and  the  Utilities  Commission, 
Qty  of  New  Smyrna  Beach,  Florida 
(New  Smyrna  Beach)  under  interchange 
.Service  Schedule  D 

Copies  of  the  amendatory  filing  have 
been  ser\'ed  on  New  Smyrna  Beach  and 
the  Flonda  PubUc  Service  Commission. 

Comment  date  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER96-2 2 56-000) 

Take  notice  that  on  July  29,  1996, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  additional  information  in  the 
above-mentioned  docket. 

Centra!  Vermont  requests  the 
Commission  to  waiver  its  filing 
requirements  to  permit  the  amendment 
to  become  effective  according  to  its 
terms. 

Comment  date:  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  EMC  Gas  Transmission  Company 

IDocket  No  ER9&-2320-(XK) 

Take  notice  that  on  July  26,  1996, 
EMC  Gas  Transmission  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date  August  21 .  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


("Commission")  Regulations,  18  CFR 
35.13,  and  in  compliance  with  the 
Commission's  Final  Rule  In  Docket  Nos. 
RM95-8-000  and  RM94-7-O01, 
"Promoting  Wholesale  Competition 
Through  Open  Access  Non- 
discriminatory Transmission  Services 
by  Pubhc  UtilLities;  Recovery  of 
Stranded  Costs  by  Pubhc  Utilities  and 
Transmitting  Utilities,"  II  FERC  Stats.  & 
Regs.  1 31.036  (Order  No.  888),  Revised 
Sheet  Nos.  34  through  36  of  its  Open 
Access  Transmission  Tariff  (Tariff) 
which  TEP  filed  on  July  9, 1996. 

TEP  has  requested  waiver  of  the 
Commission's  notice  requirements  of 
Section  35.7  of  the  Commission's 
Regulations,  to  the  extent  necessary  to 
allow  the  Revised  Sheet  Nos.  34,  35,  and 
36  filed  in  this  docket  to  go  into  effect 
on  July  10,  1996,  for  good  cause  shown. 

"TEP  served  copies  of  the  filing  upon 
the  persons  listed  on  a  service  list 
submitted  with  its  filing,  including  each 
of  its  existing  wholesale  customers  and 
the  state  regxilatory  authority  for  each 
state  in  which  its  existing  wholesale 
customers  are  served. 

Comment  date:  August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Maine  Electric  Powrer  Company 

[Docket  No.  ER96-2379-000) 

Take  notice  that  on  July  9, 1996, 
Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service,  the  form  of  which 
is  contained  as  Attachment  B  of 
MEPCO's  pro  forma  tariff  for  open 
access  transmission  service. 

Comment  date:  August  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Washington  Water  Power  Company       14  .Montaup  Electric  Company 


[Docket  No.  ER96-2351-O00) 

Take  notice  that  on  July  29,  1996. 
Washington  Water  Power  Company 
(WWT  i  tendered  for  filing  a  request  to 
withdraw  its  earlier  filing  (FERC  Docket 
No.  ER96-2351-000)  of  Amendment  No. 
1  to  Agreement  for  purchase  and  sale  of 
summer  c:apacity  and  energy  and  the 
seasonal  exchange  of  capacity  and 
energy  between  WWP  and  Pacificorp. 
Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tucson  Electric  Power  Company 

[Docket  No.  ER96-2362-OOOJ 

Take  notice  that  on  July  10,  1996, 
Tucson  Electric  Power  Company  (TEP) 
tendered  for  filing  pursuant  to  Section 
206  of  the  Federal  Power  Act  (FPA), 
Section  35.13  of  the  Federal  Energy 
Regulatory  Commission's 


[Docket  No.  ER96-238O-0001 

Take  notice  that  on  July  9, 1996, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  unexecuted  service 
agreements  for  non-firm  transmission 
service  under  the  open  access 
transmission  tariff  filed  the  same  day. 
Montaup  requests  that  these  service 
agreements  be  allowed  to  become 
effective  July  9, 1996.  Montaup  wrill 
substitute  executed  service  agreements 
once  signatures  are  obtained. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER9&-2382-000) 

Take  notice  that  on  July  11, 1996, 
Mimiesota  Power  St  Light  Company 
tendered  for  filing  signed  Service 
Agreements  writh  the  following: 
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Commonwealth  Edison  Company 

Cinergy  Services,  Inc.  (as  Agent  for  and  on 
behalf  of  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc.) 

The  Empire  District  Electric  Co. 

(Power  Inc. 

N'OR-^.M  Energy  Services,  Inc. 

Pan  Energy  Power  Services 

WPS  Energy  Services,  Inc. 

under  its  Wholesale  Coordination  Sales 
Tanff  to  satisfy  its  filing  requirements 
under  this  tariff, 

"^mment  date:  August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Maine  Public  Service  Company 

[Docket  No,  ER96-2410-O001 

Take  notice  that  on  July  9,  1996, 
Maine  Pubhc  Service  Company  (MPS) 
tendered  for  filing  pursuant  to  Order 
No  888.  Section  205  of  die  Federal 
Power  Act.  16  U,S.C,  §  824d.  and 
Section  35.13  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission, 
1 8  CFR  3  5  1 3 ," Its  Open  Access  Pro 
Forma  Transmission  Tariff. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Maine  Public  Service  Company 

IDocket  .No.  ER96-2455-0001 

Take  notice  that  on  July  16,  1996, 
Maine  Pubhc  Service  Company 
tendered  for  filing  a  Quarterly  Report  of 
Transactions  for  the  Period  April  1 
through  June  30.  1996.  This  filing  was 
made  in  compliance  with  Commission 
orders  dated  Mav  31,  1995  (Docket  No. 
ER95-«51)  and  April  30,  1996  (Docket 
No.  ER96-780). 

Comment  date:  August  20,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Puget  Sound  Power  &  Light 
Company 

IDocket  No.  ER96-2 4 74-000] 

Take  notice  that  on  July  9, 1996,  Puget 
Sound  Power  A  Light  Company,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  .Agreement  for  Non-Firm 
Point-To-Pomt  Trausmission  Service 
("Service  Agreement)  with  Puget  Sound 
Power  &  Light  Company,  as 
Transmission  Customer  (Puget).  A  copy 
of  the  filing  was  served  upon  Puget. 

Comment  date:  August  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Rochester  Gas  and  Electric, 
Corporation 

[Docket  No.  ER96-2584-000] 

Take  notice  that  on  July  31,  1996, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  proposed 
changes  in  its  rates  for  borderUne  sales 


to  New  York  State  Electric  &  Gas 
Corporation  and  Niagara  Mohawk 
Power  Corporation.  RC&E  is  filing  the 
information  pursuant  to  §  35.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.13.  RG&E  is 
requesting  an  effective  date  of  July  1 , 
1996,  for  the  rate  changes.  Accordingly, 
RG&E  has  requested  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 

Copies  of  the  filing  have  been  served 
on  New  York  State  Electric  &  Gas 
Corporation,  Niagara  Mohawk  Power 
Corporation  and  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Niagara  Mohawk  Power 
Cotporation 

(Docket  No.  ER96-2585-000) 

Take  notice  that  on  July  31, 1996, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
NMPC's  Market-Based  Rate  Power  Sales 
Tariff,  which  permits  NMPC  to  make 
wholesale  power  sales  at  market-based 
rates. 

Comment  date:  August  21, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER96-2  586-000) 

Take  notice  that  on  July  31,  1996, 
Wisconsin  Power  and  Light  Company 
(WP4L),  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Tariff  between  itself  and  VTEC 
Energy  Inc.,  Delhi  Energy  Services  Inc., 
Coral  Power  L.L.C.,  and  Illinova  Power 
Marketing  Inc.  WP&L  respectfully 
requests  a  waiver  of  the  Commission's 
notice  requirements,  and  an  effective 
dateof  July  1,  1996. 

Comment  date:  August  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Power  and  Light  Company 

[Docket  No.  ER96-2596-0001 

Take  notice  that  on  August  1,  1996, 
Central  Power  and  Light  Company 
(GPL),  submitted  a  service  agreement, 
dated  July  9, 1996,  establishing  Nor  Am 
Energy  Services,  Inc.  (NorAm)  as  a 
customer  under  the  terms  of  CPL's 
umbrella  Coordination  Sales  Tariff 
CST-1  (CST-1  Tariff). 

CPL  requests  an  effective  date  of  July 
9, 1996,  and  accordingly,  seeks  waiver 
of  the  Conunission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  NorAm  and  the  Public 
Utility  Commission  of  Texas. 


Comment  dafe.- August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

23.  West  Texas  Utilities  Company 

[Docket  No.  ER96-2597-0001 

Take  notice  that  on  August  1.  1996, 

West  Texas  Utilities  Company  (WTU) 
submitted  a  service  agreement,  dated 
July  9,  1996,  establishing  NorAm  Energy 
Services,  Inc.  (NorAm)  as  a  customer 
under  the  terms  of  WTU's  umbrella 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

WTU  requests  an  effective  date  of  July 
9,  1996  and  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
NorAm  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  August  21.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company 

(Docket  No,  ER96-2 598-000] 

Take  notice  that  on  August  1,  1996, 
Central  Power  and  Light  Company  and 
West  Texas  Utilities  Company,  (jointly, 
the  Companies)  tendered  for  fiHng  a 
service  agreement  under  which  they 
will  provide  transmission  service  to 
Entergy  Services,  Inc,  (Entergy)  under 
their  point-to-point  transmission  service 
tariff. 

The  Companies  state  that  copies  of 
the  filing  have  been  served  on  Entergy. 

Comment  date:  .August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Commonwealth  Edison  Company 

[Docket  No,  ER96-2599-000I 

Take  notice  that  on  August  1,  1996, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  an 
amendment  to  its  contract  with  the  City 
of  St.  Charles,  Illinois  (St.  Charles).  The 
amendment  will  permit  St.  Charles  to 
receive  curtailabie  service  at  selected 
premises  within  St.  Charles'  service 
territory. 

ComEd  requests  an  effective  date  of 
August  2.  1996.  and  has.  therefore, 
requested  that  the  Commission  waive 
the  Commission's  notice  requirement. 
Copies  of  this  filing  have  been  served  on 
St.  Charles  and  the  Illinois  Commerce 
Commission 

Comment  date:  August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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26.  Public  Service  Company  of 
OkJahoma.  Southwestern  Electric 
Power  Company 

(Docket  No.  ER9&-26OO-OO01 

Take  notice  that  on  August  1, 1996, 
Public  Service  Company  of  Oklahoma 
and  Southwestern  Electric  Power 
Company  (collectively,  the  Companies) 
tendered  for  filing  a  service  agreement 
under  which  they  will  provide 
transmission  service  to  Entergy 
Services,  Inc.  (Entergy)  under  their 
point-to-point  transmission  service 
tariff. 

The  Companies  state  that  a  copy  of 
the  filing  has  been  served  on  Entergy. 

Comment  dofe:  August  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  DPL  Energy,  Inc. 

[Docket  No.  ER96-2601-OO01 

Take  notice  that  on  August  1, 1996, 
DPL  Energy,  Inc.  (DPL  Energy),  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  seeking 
authorization  to  engage  in  power 
marketing  transactions  as  an  affiliated 
power  marketer  subject  to  the 
Commission's  established  policies  and 
precedents. 

DPL  Energy  requests  that  it  be 
permitted  to  engage  in  marketing  and 
brokering  activities  as  soon  as  possible 
but  in  no  event  later  than  October  1, 
1996. 

Comment  date:  August  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  o&this  notice. 

28.  Dayton  Power  &  Light  Company 

[Etocket  No.  ER96-2602-0O0I 

Take  notice  that  on  August  1,  1996, 
the  Dayton  Power  and  Light  Company 
(DP&L),  filed  with  the  Federal  Energy 
Regulatory  Commission  a  market-based 
sales  tariff. 

DP&L  requests  that  its  tariff  be 
accepted  for  filing  and  allowed  to 
become  effective  as  soon  as  possible  but 
in  no  event  later  than  October  1,  1996. 

Comment  date:  August  21,  1996,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  South  Carolina  Public  Service 
Authority 

[Docket  No.  NJ96-l-000] 

Take  notice  that  on  July  9, 1996,  the 
South  Carolina  PubUc  Service  Authority 
(Authority)  tendered  for  filing  a 
compliance  fiUng  in  the  above 
referenced  docket.  The  Authority 
requests  that  the  Commission  issue  an 
order  finding  that  its  open  access 
transmission  tariff  is  an  acceptable 
reciprocity  tariff.  The  Authority 
submitted  with  its  compliance  filing  its 


open  access  tariff  and  cost  information 
to  support  its  ancillary  services  charges. 

Comment  date:  August  21, 1996,  in 
accordance  with  Stsmdard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Interstate  Energy  Corporation 

[Docket  No.  OA96-133-0001 

Take  notice  that  on  July  29, 1996, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Part  35  of  the 
Commission's  Regulations,  lES  Utilities 
Inc.  (lES),  Interstate  Power  Company 
(IPC),  Wisconsin  Power  &  Light 
Company  (WPL)  and  South  Beloit 
Water,  Gas  &  Electric  Company  (South 
Beloit)  (collectively,  the  Applicants) 
submitted  for  filing  a  single  Open 
Access  Transmission  Tariff  based  on  the 
pro  forma  tariff  included  by  the 
Commission  in  Order  No.  888. 

The  Applicants  state  that  they  are 
making  this  fiUng  in  connection  with 
the  proposed  merger  of  WPL  Holdings, 
Inc.  (the  holding  company  parent  of 
WPL  and,  indirectly.  South  Beloit),  lES 
Industries  Inc.  (the  holding  company 
parent  of  lES)  and  IPC.  The  transmission 
service  will  be  provided  on  the 
combined  transmission  systems  of  the 
AppUcants  under  a  single-system  rate. 
The  Applicants  state  that  they  are  filing 
this  tariff  on  behalf  of  the  proposed  new 
holding  company.  Interstate  Energy 
Corporation.  The  Applicants  request 
that  the  Commission  waive  the  120-day 
notice  requirement  contained  in  section 
35.3  of  the  Commission's  regulations  to 
allow  the  tariff  to  be  accepted  for  filing 
and  put  into  effect  on  the  date  that  the 
merger  transactions  are  consummated. 

Comment  date:  August  28,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

The  prior  notice  of  filing  setting  an 
August  8, 1996  comment  date  in  Docket 
No  OA96-133-000  is  hereby  rescinded. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^et,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wall  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  96-20655  Filed  8-13-96;  8:45  am] 

MLUNQ  CODE  Vni-W-P 

[Docket  No.  CP96-6e7  ^x>0  e-  al.] 

Columbia  Gas  Transmission 

Corporation   e\  al    Naturai  Gas 
Certificate  F-iiings 

August  8,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 

Corporation 

[Docket  No.  CP96-667-000) 

Take  notice  that  on  July  25,  1996, 
Columbia  Gas  Transmission  Corporation 
(Coliunbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP96-66  7-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  transportation 
service  which  was  authorized  in  Docket 
Nos.  CP76-492  and  CP77-519,  all  as 
more  fully  set  forth  in  the  appUcation 
on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  Columbia  proposes  to 
abandon  transportation  service  which 
was  once  required  for  the  transportation 
of  gas  by  Columbia  for  Orange  and 
Rockland  Utilities,  Inc.  (Orange  and 
Rockland).  This  service  which  was 
performed  under  Columbia's  Rate 
Schedule  X-97,  was  authorized  by  the 
Commission's  Opinion  and  Order 
issued  June  21,  1979,  at  7  FERC  61,278 
(1979)  at  Docket  No.  CP76-492,  et  al., 
which  included,  inter  aha,  Columbia's 
Docket  No.  CP77-519. 

Pursuant  to  the  terms  of  a 
transportation  agreement  dated  April  4, 
1977,  Columbia  agreed  to  deliver  up  to 
1,000,000  Mcf  of  natural  gas  annually  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  for  the  account  of  Orange 
and  Rockland  for  storage  injection.  This 
gas  was  pim±ased  by  Orange  and 
Rockland  from  Columbia  imder  its  CDS 
Rate  Schedule  and  was  deUvered  by 
Colimibia  to  Tennessee  during  the 
summer  injection  period  at  Tennessee's 
existing  South  Ceredo,  West  Virginia 
sales  meter  station  delivery  point  to 
Columbia  or  at  other  mutually  agreeable 
points  of  interconnection. 

Columbia  further  agreed  to  receive 
during  the  winter  wdthdrawal  period  up 
to  10,000  Mcf  of  gas  per  day  (up  to 
1,000,000  Mcf  annually)  from  Tennessee 
at  Tennessee's  existing  Milford, 
Pennsylvania  sales  meter  station 
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delivery  point  to  Columbia  or  at  other 
mutually  agreeable  points  of 
mtercormection  Columbia  transported 
the  withdrawal  gas  on  an  interruptible 
basis  and  redehvered  it  to  Orange  and 
Rockland  at  existing  points  of  delivery 
in  eastern  New  York 

Orange  and  Rockland  agreed  to  pay 
Columbia  a  transportation  charge  which 
reflected  Columbia's  average  system- 
wide  unit  storage  and  transmission 
costs,  exclusive  of  company-use  and 
unaccounted  for  gas.  as  reflected  in  rate 
filings  of  Columbia.  The  charges  were 
subject  to  adjustment  as  reflected  in 
pending  and  future  rate  filings.  Also, 
Columbia  retained  for  company-use  and 
unaccounted-for  gas  a  percentage  of  the 
total  gas  volumes  received  by  Columbia 
for  transportation  to  Orange  and 
R(x:kland  This  percentage  of  retention 
was  adjusted  from  time  to  time  to  reflect 
changes  in  its  operation. 

Comment  date:  August  29,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corporation 

IDocket  No.  CP96-€74-000j 

Take  notice  that  on  July  29,  1996, 
CNG  Transmission  Corporation  (CNG), 
P.O.  Box  2450,  Clarksburg.  West 
Virginia.  26302-2450,  filed  in  Docket 
No.  CP96-674-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission  s  Regulations  under  the 
Natural  Gas  Act  {18CFR  157.205  and 
157  211)  for  approval  and  permission  to 
install  a  new  delivery  point,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-537-OO0.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CNG  states  that  it  proposes  to  install 
a  tap  and  appurtenant  facihties  to  serve 
as  a  new  delivers  point  to  T.  W.  Phillips 
Gas  and  Oil  Companv.  a  local 
distribution  company  in  Allegany 
County,  Pennsylvania.  It  is  indidated 
that  Phillips  wall  install  meter  and 
regulation  equipment  adjacent  to  CNG's 
Line  TL-469  for  Phillips'  system  supply 
obligations.  It  is  further  indicated  that 
the  annual  deUvenes  through  the 
proposed  facilities  will  not  exceed 
3,650,000  Mcf  CNG  asserts  that  it  will 
transport  natural  gas  to  Phillips  under 
existing,  certificated  transportation 
arrangements  with  Phillips.  CNG  further 
asserts  that  the  estimated  construction 
costs  of  the  proposed  facihties  is 
$75,000. 

Comment  date:  September  23,  1996, 
in  accordance  with  Standard  Paragraph 

G  at  the  end  of  this  notice. 


UMI 


3.  Texas  Eastern  Transmission 
Corporation,  CNG  Transmission 
Corporation 

IDocket  No.  CP96-681-0001 

Take  notice  that  on  July  30, 1996. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642. 
Houston.  Texas  77251-1642  and  CNG 
Transmission  Corporation  (CNG),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26302-2450,  herem  referred  to 
as  Applicants,  filed  in  Docket  No. 
CP96-681-000,  a  joint  abbreviated 
appUcation  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  for  an  order 
granting  permission  and  approval  to 
abandon  an  exchange  service  agreement 
between  the  AppUcants,  all  as  more 
fully  set  forth  in  the  application  which 
is  Ml  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Applicants  state  that  the  exchange 
service  is  governed  by  Rate  Schedules 
X-54  for  Texas  Eastern  and  X-3  for 
CNG.  Apphcants  further  state  that  they 
have  agreed  to  terminate  the  exchange 
service  pursuant  to  the  terms  and 
conditions  of  a  termination  agreement 
dated  March  7, 1995. 

Comment  date:  August  29,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  WilliamA  Natural  Gas  Company 

(Docket  No.  CP96-685-000] 

Take  notice  that  on  July  31, 1996, 
WiUiams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP96-685-0Q0  a 
request  pursuant  to  §§  157.205,  157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212. 157.216)  for 
authorization:  (1)  To  replace  and 
relocate  the  Oswego  town  border  meter 
setting  and,  after  the  relocation  and 
replacement,  (2)  to  abandon  by  sale  to 
Western  Resources.  Inc.  approximately 
1.2  miles  of  4-inch  lateral  pipeline 
downstream  of  the  new  meter  site,  all 
located  in  Labette  County,  Kansas, 
under  WNG's  blanket  certificate  issued 
in  Docket  No.  CP82-479-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  reclaim  the  Oswego 
double  run  3-inch  orifice  meter  and 
regulator  setting  and  to  relocate  and 
install  a  new  dual  3-inch  rotary  meter 
and  regulator  setting  in  Labette  County, 
Kansas.  WNG  states  that  the  Oswego 
town  border  meter  setting  was  originally 
installed  in  1932  and  that  the 
installation  of  a  new  rotary  meter  setting 
will  provide  for  more  accurate 


measurement  at  low  volumes.  WNG 
estimates  that  the  cost  to  replace  the 
Oswego  town  border  setting  to  be 
$50,786  and  the  sales  price  of  the  4-inch 
lateral  pipeline  to  be  $10,000. 

Comment  date:  September  23,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

5.  Colorado  Interstate  Gas  Company 

[Docket  No.  0=96-689-0001 

Take  notice  that  on  August  2,  1996, 
Colorado  Interstate  Gas  Companv  (QG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP96-689-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  operate  in  interstate 
commerce  certain  existing  gathenng 
lines  located  in  Potter,  Moore  and 
Hartley  Counties,  Texas,  for  the  purpose 
of  providing  fuel  gas  from  CIG's 
transmission  system  to  three  field 
compressor  stations,  all  as  more  fully  set 
forth  in  the  apphcation  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

CIG  requests  authorization  to  operate 
existing  nonjurisdictional  gathering 
lines  consisting  of  approximately  10.0 
miles  of  10-inch-diameter  and  1.3  miles 
of  14-inch-diameter  pipelines.  The  lines 
will  be  used  to  provide  processed  gas 
from  CIG's  transmission  system  for  use 
as  fuel  gas  to  nonjurisdictional  field 
compressors  No.  3,  No.  25  and  No.  27 
located  in  the  Panhandle  Field  of  Texas. 

CIG  states  that  the  three  field 
compressors  are  currently  ifting 
unprocessed  fuel  which  is  resulting  in 
a  loss  of  efficiency  and  increased 
maintenance.  CIG  believes  that 
providing  processed  gas  to  the  field 
compressors  will  provide  for  more 
efficient  operation  of  these  compressor 
stations  and  decrease  maintenance 
requirements.  CIG  states  that  there  are 
no  new  facilities  proposed  except  for 
minor  yard  piping  to  connect  the 
processed  gas  to  the  compressor  units. 
CIG  proposes  to  backflow  processed 
gas  from  its  transmission  system 
through  an  existing  certificated  hne  of 
approximately  2.55  miles  that  will 
connect  with  the  existing  14-inch- 
diameter  line  for  the  deUvery  of  the  fuel 
gas  to  the  three  field  compressors. 

Comment  date:  August  29.  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

8.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP96-693-OOOI 

Take  notice  that  on  August  5,  1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No,  CP96-693-G00  an 
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application  pursuant  to  Section  7fb)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  at>andon  a  transportation 
service  provided  for  Louisville  Gas  and 
Electric  Company  (LG&E)  by  Texas  Gas. 
ail  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  proposes  to  abandon  a 
transportation  service  performed  for 
LG&E  pursuant  to  a  contract  between 
Texas  Gas  and  LG&E  dated  November  1 . 
1993  (Agreement),  Texas  Gas  states  the 
Agreement  provides  for  Texas  Gas  to 
transport  up  to  30,000  MMBtu  per  day 
(winter  and  summer)  for  LG&E  on  a  firm 
basis  under  Rate  Schedule  FT.  and  is 
authorized  pursuant  to  Section  284  223 
of  the  Commission's  regulations  and  the 
blanket  certificate  issued  to  Texas  Gas 
in  Docket  No.  CP88-686-000 

Texas  Gas  states  that  by  letter  dated 
Octot)er  23.  1995.  LGiE  notified  Texas 
Gas  of  its  desire  to  terminate  the 
Agreement  effective  November  1.  1996, 
at  the  end  of  its  first  roll-over  term. 
Texas  Gas  states  that  in  its  Order  No. 
636  restructuring  case  (DocJcet  No. 
RS92-24).  the  Commission  approved 
the  designation  by  Texas  Gas  of  a 
certain  class  of  transportation 
agreements  which  would  not  be 
terminated  without  prior  Commission 
approval,  and  that  the  subject 
Agreement  is  one  of  those  listed  in 
S«;tion  32.3  of  Texas  Gas's  FERC  Gas 
Tariff  as  requiring  specific  prior 
Commission  approval  before 
abandonment  would  be  authonzed. 
Thus,  by  this  application,  Texas  Gas 
seeks  authority  to  abandon  service  to 
LG&E  under  the  Agreement  effective 
November  1,  1996. 

Comment  date:  August  29,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F  .\nv  person  desiring  to  be  heard  or 
make  anv  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  m  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
vsithin  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
;f  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
vdll  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  Appear 
or  be  represented  at  the  hearing. 

G.  .Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385,214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authonzed  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Nat'oral  Gas  Act. 
LoisD.  Cashell 
Secretary. 
[PR  Doc.  96-20689  Filed  8-13-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

rPRL-6553-4;  OMB  No  2060-0202] 

Agency  Information  Collection 
Activities  Up  For  Renewal:  New  Source 
Performance  Standards  For  Small 
Industrlal-Commercial-lnstitutlonal 
Steam  Generating  Units,  Expiration 
Date  9/30/96 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB).  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15, 1996. 
ADDRESSES:  United  States 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Assurance,  Office  of  Compliance, 
Manufacturing,  Energy  and 
Transportation  Division,  Energy  and 
Transportation  Branch  (2223 A),  401  M 
Street,  S.W.  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ra&el  Sanchez,  United  States 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Asstirance,  Office  of  Compliance, 
Manufacturing,  Energy  and 
Transportation  Division,  Energy  and 
Transportation  Branch  (2223 A),  401  M 
Street,  S.W.  Telephone:  (202)  564-7028. 
Facsimile:  (202)564-0039,  Internet: 
Sanchez.  RafaeieEP  AMAIL.EPA.GOV. 

SUPPLEMENTARY  INFORMATIOH: 

Affected  entjues.  Lnuties  affected  by 
this  action  are  those  steam  generating 
units  for  which  construction, 
modification  or  reconstruction  is 
commenced  after  Jxme  29, 1989,  and 
that  has  a  maximum  design  heat  input 
capacity  of  29  megawatts  (MW)  (100 
miUion  Btu  per  hour(Btu/hr))  or  less, 
but  greater  than  or  equal  to  2.9  MW  (10 
million  Btu/hr). 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Small  Industrial- 
Commerdal-lnstitutional  Steam 
Generating  Units — 40  CFR  Part  60, 
Subpart  Dc,  OMB  No.  2060-0202. 
Expiration  Date:  9/30/96. 

Abstract:  The  NSPS  for  Subpart  Dc 
were  proposed  on  June  9,  1989  and 
promulgated  on  September  12, 1990. 
These  standards  apply  to  steam 
generating  units  with  a  maximum 
design  heat  input  capacity  of  29 
megawatts  (MW)  (100  million  Btu  per 
hour(Btu/hr))  or  less,  but  greater  than  or 
equal  to  2.9  MW  (10  milUon  Btu/hr) 
commencing  construction,  modification 
or  reconstruction  after  the  date  of 
proposal.  The  pollutants  regulated 
under  this  subpart  include  sulfur 
dioxide  (SO2)  and  particulate  matter 
(PM). 

Owners  or  operators  of  the  affected 
faciUties  described  must  make  the 
following  one  time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 


42244 


Federal  Register  /  Vol.  61,  No.  158  /  Wednesday,  August  14,  1996  /  Notices 


operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
demonstration  of  the  continuous 
monitoring  system  (CMS);  notification 
of  the  date  of  the  initial  performance 
test;  and  the  results  of  the  initial 
performance  test. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  anv  startup,  shutdown, 
or  malfunction  m  the  operation  of  an 
affected  facility,  or  anv  period  during 
which  the  monitonng  system  is 
inoperative  These  notifications,  reports, 
dnd  records  are  required,  in  general,  of 
all  sources  subject  to  NSFS. 

The  standards  require  reporting  of  the 
results  of  the  initial  performance  test  to 
determine  compliance  with  the 
applicable  SO;  and,  or  FM  standards. 
For  units  using  a  continuous  emission 
monitoring  system  (CEMS]  to  determine 
compliance  with  the  SO:  standard,  the 
regulation  requires  submittal  of  the 
results  of  the  CEMS  demonstration. 

After  the  initial  report,  the  standard 
for  SO2  requires  each  affected  facility  to 
submit  quarterly  compliance  reports. 
After  the  mitiai  .i!port,  the  standard  for 
PM  requires  quarterly  reports  to  be 
submitted  to  notify  of  any  emissions 
exceeding  the  applicable  opacity  limit. 
If  there  are  no  excess  emissions,  a 
semiannual  report  stating  that  no 
exceedences  occurred  may  be 
submitted. 

The  recordkeeping  requirements  for 
small  industnal-commercial- 
institutional  steam  generating  units 
consist  of  the  occurrence  and  duration 
of  any  startup  and  malfunctions  as 
described.  They  include  the  initial 
performance  test  results  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test,  and 
performance  test  measurements  and 
results,  including  the  applicable  sulfur 
dioxide  and/or  particulate  matter 
results.  Records  of  startups,  shutdowns, 
and  malfunctions  should  be  noted  as 
they  occur.  Any  owner  or  operator 
subject  to  the  provisions  of  this  part 
shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  two  years  following  the  date  of 
such  measurements. 

The  reporting  requirements  for  this 
rvpe  of  facility  currently  include  the 
initial  notifications  listed,  the  initial 
performance  test  results,  and  quarterly 
report  of  SOj  emissions,  and  instances 
of  excess  opacity,  Semiannual  opacity 
reports  are  required  when  there  is  no 
e.xcess  opacity  Semiannual  excess 
emission  reports  and  monitoring  system 
performance  reports  shall  include  the 
magnitude  of  excess  emissions,  the  date 
and  time  of  the  exceedence  or  deviance. 


the  nature  and  cause  of  the  malfunction 
(if  known)  and  corrective  measures 
taken,  and  identification  of  the  lime 
period  during  which  the  CMS  was 
inoperative  (this  does  not  include  zero 
and  span  checks  nor  typical  repairs/ 
adjustments). 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfonnance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  ^linimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement 

Most  of  the  industry  costs  associated 
with  the  information  collection  activity 
in  the  standards  are  labor  costs.  The 
current  average  annufd  burden  to 
industry  from  these  record  keeping  and 
reporting  requirements  is  estimated  at 
229,674  person-hours.  The  respondent 
costs  have  been  calculated  based  on 
$14.50  per  hotir  plus  110  percent 
overhead.  The  current  average  annual 
burden  to  industry  is  estimated  to  be 
$6,993,568. 

Based  upon  available  information,  it 
has  been  estimated  that  approximately 
212  soiu-ces  are  ctuxently  subject  to  the 
standard,  and  it  is  estimated  diat  an 
additional  71  sources  per  year  will 
become  subject  to  the  standard. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  ciurently  vaHd  OMB  control 
number.  The  0MB  control  numbers  for 
EPA's  regiUations  are  displayed  in  40 
CFRPart9. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  August  1,1996. 
Elaine  Stanley, 

Director.  Office  of  Compliance. 
(FR  Doc.  96-20700  Filed  8-13-96;  8:45  ami 
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[OPP-3000(V18F;  FRL-6386-5] 

Ethylene  Bisdittifocartiamates 
(EBDCs);  Announcement  of 
Modmcatlons  to  Existing  EBOC 
Cancellation  Orders  and  Issuance  of 
New  Cancellation  Orders  for  Four 
Crops 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  Two 
Modifications  to  EBDC  Cancellation 
Orders  and  Issuance  of  New 
Cancellation  Orders. 

SUMMARY:  The  EBDC  Notice  of  Intent  to 
Cancel  (NOIC)  (PD  4)  was  pubhshed  in 
the  Federal  Register  of  March  2,  1992 
(57  FR  7484)  and  announced  the 
Agency's  intent  to  cancel  certain  EBE)C 
product  registrations.  This  document 
announces  three  actions  which  have 
occiured  since  the  publication  of  the 
NOIC.  The  three  actions  are;  (1)  Mav  28 
1992  modification  of  the  pre-harvest 
interval  on  potatoes,  (2)  August  3,  1994 
modification  allowing  the  use  of  more 
than  one  EBDC  per  crop  per  season,  and 
(3)  February  1,  1996  issuance  of  the 
Cancellation  Order  for  four  leafy  green 
crops  -  coUards,  mustard  greens, 
turnips,  and  spinach  -except  for  limited 
use  in  Georgia  and  Tennessee 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Porter,  Special  Review  and 
Reregistration  Division  (7508VV),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  S.W., 
Washington.  DC  20460.  Telephone: 
(703)  308-8054,  e-mail: 
porter.amy@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  announces  two  previous 
modifications  to  the  EBDC  Cancellation 
Order  and  the  issuance  of  an  additional 
Cancellation  Order  cited  in  the 
summary  above.  This  dociunent  is 
organized  into  four  units.  Unit  I  is  the 
Regulators  Backgroimd.  Unit  II  is  the 
announcement  of  a  previous 
modification  to  the  Cancellation  Order 
related  to  the  use  of  EBDCs  on  Potatoes. 
Unit  III  is  the  announcement  of  a 
previous  modification  to  the 
Cancellation  Order  related  to  the  use  of 
more  than  one  EBDC  on  one  crop  during 
one  season.  Unit  IV  announces  the 
issuance  of  a  Cancellation  Order  for 
Collards,  Mustard  Greens,  Turnips,  and 
Spinach. 

I.  Regulatory  Background 

The  EBDCs  are  a  group  of  pesticides 
consisting  of  four  registered  active 
ingredients;  mancozeb.  maneb.  metiram, 
and  nabam  They  are  used  primarily  as 
protectants  against  fungal  pathogens  on 
apples,  cucurbits  (i.e.,  cucumbers, 
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melons,  pumpkins  and  squash),  lettuce, 
onions,  potatoes,  small  grains,  sweet 
com.  and  fimga!  and  bacterial  pathogens 
on  tomatoes  Nabam  is  currently 
registered  as  an  industrial  biocide:  all 
registrations  of  nabam  for  agricultural 
uses  have  been  voluntarily  canceled  (54 
FR  50020)  and  currently  there  are  no 
established  tolerances. 

The  regulatory  history  of  the  EBDCs  is 
described  in  detail  in  the  March  2.  1992 
Notice  of  Intent  to  Cancel  and 
Conclusion  of  Special  Review  (57  FR 
7484),  the  PD  4-  In  bnel.  EPA  has  twice 
initiated  a  Special  Review  of  the  EBiXls. 
In  1977.  EPA  initiated  a  Rebuttable 
Presumption  Against  Registration,  or 
RP.'KR.  (later  referred  to  as  a  Special 
Review)  based  on  the  presumption  that 
the  EBiXLs  and  ETU.  a  common 
contaminant,  metabolite,  and 
degradation  product  of  EBDCs.  posed 
the  following  potential  risks  to  humans 
and/or  the  environment  , 

carcinogenicity,  developmental  toxicity, 
and  acute  toxicity  to  aquaiu  organisms. 
In  1982,  EF.^  concluaed  this  RPAR  by 
issuing  a  PD  4,  which  announced 
.measures  designed  to  preclude 
unreasonable  adverse  effects  pending 
development  of  additional  data  needed 
to  arrive  at  a  more  realistic  assessment 
of  the  risks,  .^t  that  time,  EPA  deferred 
a  decision  on  carcinogenic  effects 
because  of  the  lack  of  sufficient 
information  to  estimate  risk. 

On  July  17,  198",  EP.^  initiated  a 
second  Special  Review  by  issuing  a 
Notice  of  Initiation  of  Special  Review  of 
the  EBIX  pesticides  because  of 
carcinogenic,  developmental,  and 
thyroid  effects  caused  by  ETU  (52  FR 
21772). 

On  September  6, 1989,  the  four 
technical  registrants  of  mancozeb, 
maneb,  and  metiram  (Elf  Atochem, 
BASF.  DuPont.  and  Rohm  and  Haas) 
requested  that  EPA  amend  their 
registrations  to  delete  42  of  the  55 
registered  food  uses  and  to  restrict 
formulation  of  their  technical  products 
only  into  products  labeled  for  the  13 
retained  uses.  These  amendments  were 
accepted  on  December  4,  1989  (54  FR 
50020)  and  made  effective  December  14, 
1989.  The  thirteen  remaining  uses  on 
affected  EBDC  labels  were:  almonds, 
asparagus,  bananas,  caprifigs, 
cranberries,  grapes,  onions,  peanuts, 
potatoes,  sugar  beets,  sweet  com, 
tomatoes,  and  wheat. 

EPA  issued  a  Notice  of  Preliminary 
Determination  (also  known  as  a  PD  2/3) 
on  December  20.  1989  (54  FR  52158) 
announcing  its  proposed  decision  to 
cancel  all  but  10  uses  on  the  basis  of 
unreasonable  risk  and  a  lack  of  support 
by  the  registrants.  Forty-two  of  these 
were  deleted  by  the  registrants  and  three 


additional  uses  were  proposed  for 
cancellation  bv  the  Agenc\ , 

On  May  16.  1990  (55  FR  20416)  EPA 
issued  a  proposal  to  revoke  and  reduce 
tolerances  for  tne  42  deleted  uses  plus 
the  three  additional  uses  proposed  for 
cancellation, 

C:hi  March  2,  1992  (57  FR  7484)  EPA 
published  in  the  Federal  Register  a 
Notice  of  Intent  to  Cancel  and 
Conclusion  of  Special  Review  (PD  4). 
Based  on  information  and  comments 
received  m  response  to  the  PD  2/3  and 
data  submitted  by  registrants  in 
response  to  a  .March  10,  1989  Data  Call- 
in.  EP,^  revised  its  risk  and  benefits 
assessments  EPA  determined  that  45  of 
the  56  uses  posed  acceptable  risks  and 
11  of  the  56  crops  posed  unreasonable 
risks.  (The  56  uses  referred  to  in  the  PD 
4  were  inadvertently  referred  to  as  55  in 
the  PD  2/3.)  All  maneb,  mancozeb,  and 
metiram  registrations  for  products  with 
these  11  uses  would  be  canceled  imless 
these  uses  were  deleted  from  all  EBEKZ 
labels.  The  11  food  uses  were:  apricots, 
carrots,  celery,  nectarines,  peaches, 
rhubarb,  succulent  beans,  coUards, 
mustard  greens,  spinach,  and  tvunips. 
Since  publication  of  the  NOIC,  all 
product  registrations  with  one  or  more 
of  the  following  eight  food  uses  have 
been  canceled  or  amended  to  delete  the 
affected  uses:  apricots,  carrots,  celery, 
nectarines,  peaches,  rhubarb,  succulent 
beans,  and  spinach.  (CoUards,  mustard 
greens,  and  ttimips  were  not  canceled, 
but  use  has  been  modified  as  per  a 
settlement  agreement.  See  Unit  IV  of 
this  notice  for  discussion.) 

Further,  EPA  determined  that  the 
remaining  45  food  uses  did  not  pose  an 
unreasonable  risk  provided  certain  use 
restrictions  specified  in  the  PD  4  were 
incorporated  into  all  EBDC  product 
registrations  and  labeling.  The  45  uses 
subject  to  the  specified  modifications  to 
terms  and  conditions  of  registrations 
were:  almonds,  apples,  asparagus, 
bananas,  barley,  broccoli,  Brussels 
sprouts,  cabbage,  cauliflower,  com 
(field,  sweet  and  pop),  cotton, 
cranberries,  crabapples/ quince, 
cucumbers,  dry  beans,  eggplant,  endive, 
fennel,  grapes,  kadota  figs,  kale, 
kohlrabi,  lettuce  (head  and  leaf), 
melons:  cantaloupe,  casaba,  crenshaw, 
honeydew,  watermelon,  oats,  onions 
(dry  bulb  and  green),  papayas,  peanuts, 
pears,  pecans,  peppers,  potatoes, 
pumpkins,  rye,  squash,  sugar  beets, 
tomatoes,  and  wheat 

II.  Modified  Cancellation  Order 
Regarding  the  Use  of  EBDC*!  on  Potatoes 

A.  Background 

The  1992  NOIC  included  certain 
requirements  which  product 


registrations  for  potato  use  had  to  satisfy 
to  avoid  cancellation.  For  a  product  to 
remain  registered  for  potato  use,  the 
registrations  had  to  be  amended  to 
include  directions  for  use  including 
maximum  appUcation  rates,  maximimi 
number  of  appUcations  per  season, 
application  interval,  and  pre-harvest 
interval  (PHI).  The  Agency  allowed  a 
minimum  3— day  PHI  in  Connecticut, 
Florida,  Maine,  Massachusetts,  New 
Hampshire,  New  York,  Pennsylvania, 
Vermont,  and  Wisconsin  due  to  disease 
pressures  caused  by  late  bUght.  A  14- 
day  PHI  was  required  in  all  other  states. 

At  the  time  the  NOIC  was  issued,  the 
Agency  had  no  information  suggesting 
that  Delaware,  Michigan  and  Ohio  had 
a  late  blight  problem  and  included  those 
states  among  the  states  subject  to  a 
minimum  14-day  PHI.  Subsequent  to 
the  NOIC  being  issued,  a  group  of 
registrants  and  growers  submitted  to  the 
Agency  information  on  late  bUght 
supporting  a  minimum  3-day  PHI  for 
Delaware,  Michigan  and  Ohio.  This 
group  (petitioners)  requested  a  bearing 
to  add  these  three  states  to  the  Ust  of 
states  for  which  a  3-day  PHI  was 
permitted. 

Additionally,  at  the  time  the  Agency 
issued  the  NOIC,  it  understood  that  the 
"New  England"  states  as  well  as  some 
other  states  had  a  late  blight  problem 
and  allowed  a  minimum  three  day  PHI 
for  those  states.  Rhode  Island  was 
erroneously  omitted  from  the  Ust  of 
states. 

B.  Potato~Pre-barvest  Interval 

1.  Risks.  Based  on  data  received  after 
the  pubhcation  of  the  PD  4  and  the  PD 

4  risk  estimates,  the  Agency  determined 
that  the  changes  proposed  would  not 
result  in  any  significant  changes  in  risk 
caused  by  EBDC/ETU. 

2.  Benefits.  The  Agency  imderstood 
that  quahty  and  yield  impacts  were 
likely  to  occur  in  potato  growing  states 
where  late  blight  was  present.  Prior  to 
the  pubhcation  of  the  PD  4,  the  Agency 
was  not  aware  of  the  existence  of  late 
blight  on  potatoes  in  Delaware, 
Michigan,  or  Ohio.  When  the  Agency 
became  aware  of  the  late  blight 
problems  in  these  states,  the  Agency 
determined  that  quality  and  yield 
impacts  would  likely  occur. 

3.  Risk/benefit  conclusion.  The 
Agency  determined  that  in  the  states 
with  substantial  late  blight  occurrence, 
the  benefits  outweigh  the  risk  associated 
with  a  3-day  PHI. 

4.  Provisions  of  use.  On  May  28, 1992, 
a  settlement  agreement  was  reached 
alloMong  a  3-day  PHI  in  Delaware, 
Michigan  and  Ohio  on  the  basis  of  late 
bUght  problems  in  those  states.  The 
Agreement  also  included  the  addition  of 
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Rhode  Island  to  the  list  of  other  New 
England  states  for  which  a  3-day  PHI 
was  allowed.  (Ref.  1) 

III.  Modified  Cancellation  Order 
Regarding  the  Use  of  More  Than  One 
EBDC  on  One  Crop  During  One  Season 

A.  Background 

The  March  2,  1992  NOIC  contained  a 
requirement  that,  to  avoid  cancellation, 
ai!  EBDC  labels  and  product 
registrations  bearing  agricultural  uses 
must  be  amended  to  include  the 
following  label  statement:  "If  this 
product  is  used  on  a  crop,  no  other 
product  containing  a  different  EBDC 
active  ingredient  may  be  used  on  the 
same  crop  during  the  same  growing 
season."  This  requirement  prohibited 
the  use  of  more  than  one  EBDC  active 
ingredient  per  crop  per  season. 
.■\ithough  the  reason  for  this  ^ 
requirement  was  not  stated  in  the  NOIC, 
the  Agency's  decision  to  limit  EBDC 
application  as  such  was  to  avoid  the 
potential  overuse  of  EBDC's  through 
active  ingredient  switching.  The 
decision  was  not  based  on  specific  risk 
concerns  or  on  the  risk  calculations 
underlying  the  Agency's  EBDC 
regulatory  decision. 

Subsequent  to  the  NOIC  becoming  an 
effective  order  of  cancellation,  the 
Agency  received  a  request  for  a  hearing 
from  Elf  Atochem  and  Griffin 
Corporations  (petitioners)  with 
supporting  leners  from  the  Florida  Fruit 
and  Vegetable  Association  and  the 
National  Potato  Council  to  replace  the 
label  requirement  which  allowed  the 
use  of  only  one  EBDC  per  crop  per 
season  and  prohibited  certain  seed 
treatment  applications. 

A  hearing  was  granted  under  subpart 
D  of  40  CFR  part  164.  40  CFR  164.130 
-  164.133.  40  CFR  part  164.  subpart  D 
allows  the  Administrator  to  consider 
modifying  a  prior  cancellation  decision 
if  the  petitioner  presents  substantial 
new  evidence  which  may  materially 
affect  the  prior  cancellation  order  and 
which  was  not  available  to  the 
Administrator  at  the  time  the  final 
cancellation  determination  was  made. 
and  this  evidence  could  not,  even  with 
due  diligence,  have  been  discovered  by 
the  petitioner  prior  to  the  issuance  of 
the  final  order 

The  petitioner's  hearing  request  was 
found  to  meet  these  criteria  and  a 
hearing  was  held  on  June  20,  1994.  At 
this  hearing,  the  petitioners  successfully 
demonstrated  that  since  the  issuance  of 
the  NOIC.  there  had  been  considerable 
confusion  in  the  marketplace  and  an 
unexpected  impact  on  the  benefits  of 
use.  (See  detailed  discussion  of  benefits 
below.J  In  light  of  the  petitioners' 


evidence  and  reasoning,  the 
Administrator  modified  the 
Cancellation  Order  on  July  8, 1994  to 
reflect  the  proposed  language.  (Refs.  2 
and  3) 

Estimated  risks/label  change  The 
petitioners  did  not  submit  any  new 
information  which  would  affect  the 
validity  of  the  Agency's  analysis  of  the 
toxicity  of  EBDCs  or  the  methodology 
used  to  estimate  exposure  to  EBDCs. 
The  petitioners  asserted  that  the 
proposed  language  did  not  increase  the 
individual  or  seasonal  application  limits 
and  provided  equivalent  protection  in 
terms  of  limiting  exposure  while 
addressing  the  Agency's  concerns  about 
multiple  EBDC  use  as  well  as  having  the 
added  advantage  of  being  more  easily 
understood.  The  petitioners  further 
asserted  that  the  decision  to  restrict 
EBDC  use  as  per  the  restrictive  language 
of  the  NOIC  was  not  based  on  specific 
risk  concerns  but  on  concerns  of 
exceeding  maximimi  amount  of  product 
allowed  per  crop  per  season.  The 
Agency  agreed  with  the  petitioner  s 
assertions,  and  agreed  tliat  there  are 
other  disincentives  to  growers  that 
should  dissuade  them  ft-om  engaging  in 
that  type  of  practice,  such  as  the  risk  of 
having  crops  with  over-tolerance 
residues.  TTie  Agency  concluded  that 
the  projxtsed  label  change  would  not 
residt  in  a  change  in  EBDC  risk. 

Estimated  benefits/label  restriction. 
The  petitioner's  submission  included 
information  and  evidence  on  the 
benefits  of  using  more  than  one  EBDC 
active  ingredient  f>er  crop  per  season 
which  was  not  available  to  or 
considered  by  the  Agency  prior  to  the 
final  Cancellation  Order.  The  petitioners 
asserted  that  the  current  label  restriction 
had  a  substantial  impact  on  the 
industry,  including  negative  effects  on 
competition,  industry-wide  confusion, 
and  hardship  for  suppliers  and  growers 
alike.  The  Agency  agreed  with  the 
points  included  in  the  submission 
which  are  summarized  below: 

The  post  PD  4  label  specification 
precluded  growers  irom  switching 
among  EBDCs  for  any  reason,  even  if  a 
particular  product  was  high  priced  due 
to  limited  availabiUty  or  if  a  particular 
product  was  unavailable. 

Many  potato  growers  were  required 
by  contract  with  food  processors  or 
packers  to  make  pre-storage  applications 
of  Ridomil*  (metalaxyl)  which  contains 
mancozeb,  because  consultants  and 
researchers  have  strongly  recommended 
this  as  a  way  to  prevent  root  rot  or  late 
blight  This,  coupled  with  the  post  PD 
4  prohibition  on  switctiing  among  EBDC 
active  ingredients,  precluded  any  potato 
grower  under  such  a  contract  fi-om  using 
any  EBDC  but  mancozeb  on  that  crop  for 


the  remainder  of  the  season — even 
though  it  may  not  have  been  the  most 
effective  treatment  for  the  pest.  The 
Agency  agreed  with  petitioners  that 
there  is  increased  risk  of  resistance 
when  the  range  of  active  ingredients  is 
Umited. 

Fungal  problems  associated  with 
potatoes  include  root  rot  or  late  blight 
which  IS  commonly  treated  with  a 
metalaxyl  product  that  is  considered 
most  effective  when  it  is  used  in  a 
metalaxyl/EBDC  mix.  Product  mixes  (as 
opposed  to  tank  mixes)  are  preferred 
because  of  their  convenience,  ease  in 
handling,  reduced  potential  exposure, 
and  reduced  costs.  Post  PD  4  labeling 
precluded  growers  from  using 
metalaxyl/EBDC  mixes  such  as  Ridomil 
Mz«  (metalaxyl  and  mancozeb)  if  they    , 
had  used  maneb  earlier  in  the  season. 
This  limited  growers  to  using  metalaxyl 
without  an  EBDC  which  may  be  a  less 
effective  treatment  and  may  have 
limited  the  potatoes'  maxketabifity. 

Reliability  of  supply  was  of  concern 
for  growers.  Ail  EBDC  active  ingredients 
are  manufactured  abroad  and  domestic 
suppliers  have  little  control  over 
ensuring  their  steady  supply.  The 
failure  of  a  foreign  supplier  or 
manufacturer  to  deliver  the  active 
ingredients  as  scheduled  can  result  in 
the  shortage  of  a  particular  formulation. 
This  was  creating  problems  for  growers 
who  were  bound  by  post  PD  4  label 
specifications  to  use  a  specific  active 
ingedient. 

The  submission  provided  evidence  of 
the  registrant/marketplace/grower 
confusion  that  resulted  from  the  post  PD 
4  language  that  was  not  available  at  the 
time  of  the  NOIC.  The  submission 
provided  examples  in  which 
misinterpretations  of  the  language  were 
printed  in  a  grower  group  newsletter 
and  a  journal. 

The  misinterpretations  of  the 
language  differed  substantially  from  the 
EPA's  post-cancellation  order 
interpretation  which  was  explained  in  a 
5/26/92  letter  from  Jack  Housenger/EPA 
to  Janet  OUinger  (Ref.  4)  which  clearly 
Umited  only  switching  among  active 
ingredients  and  did  not  restrict 
switching  among  different  brands  of  the 
same  EBDC  active  ingredient. 
Petitioners  asserted  that  this  confusion 
was  likely  to  influence  purchasing 
decisions  and  create  unfair  advantages 
for  certain  products  while  undermining 
integrated  pest  control  practices. 

Risk/benefit  conclusion.  The  Agency 
had  attempted  to  clarify  this  issue,  but 
even  with  clarification,  unintended 
impacts  continued.  The  Agency 
recognized  that  the  label  language 
required  by  the  NOIC  created  confusion 
and  therefore  there  were 
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implementation  problems  in  the 
marketplace  and  at  the  grower  level.  It 
is  obvious  from  the  information 
provided  at  the  hearing  that  the 
confusion  continued  even  after  the 
Agency  attempted  to  clarifv'  the 
requirement  and  its  intent.  The  Agency 
agreed  that  the  previous  label  restriction 
was  inconsistent  with  the  nature  of 
Integrated  Pest  Management  (IPM) 
programs  which  are  based  ou  selective 
use  of  different  classes  of  pesticides, 
and  recognized  letters  of  support  from 
the  Florida  Fruit  and  Vegetable 
Association  and  the  National  Potato 
Council  for  changing  the  EBDC  label 
language.  The  Agency  agreed  that  the 
revised  language  adequately  addressed 
the  objective  of  the  original  language, 
did  not  increase  risk  from  EBDCs,  and 
reduced  impacts  to  growers. 

Provisions  of  use/label  change.  The 
language  proposed  by  the  petitioners 
allowed  the  use  of  more  than  one  EBDC 
active  ingredient  per  crop  per  season, 
specified  formulas  to  follow  for 
maxim lun  poundage  allowed  when 
different  EBDCs  are  used,  and  allowed 
for  a  single  seed  treatment  per  crop  per 
season  in  addition  to  the  fohar 
applications  where  the  crop  has  a 
registered  seed  treatment  use.  The 
language  approved  by  the  Agency  to 
replace  the  previous  statement,  if 
requested,  is  as  follows: 

Foliar  Applications: 

Wiiere  EBDC  Products  Used  Allow  the 
Same  Maximum  Poundage  of  Active 
Ingredient  Per  Acre  Per  Season: 

If  more  than  one  product  containing  an 
EBDC  active  ingredient  (maneb,  mancozeb,  or 
metiram)  is  used  on  a  crop  during  the  same 
growing  season  and  the  EBDC  products  used 
allow  the  same  maximum  poundage  of  active 
ingredient  pei  acre  per  season,  then  the  total 
poundage  of  all  such  EBDC  products  used 
must  not  exceed  any  one  of  the  sfjecified 
individual  EBDC  product  maximum  seasonal 
poundage  of  active  ingredient  allowed  p»er 
acre. 

Where  EBDC  Products  Used  Allow 
Different  Maxunum  Poundage  of  Active 
Ingredient  Per  Acre  Per  Season: 

If  more  than  one  product  containing  an 
EBDC  active  ingredient  is  used  on  a  crop 
during  the  same  growing  season  and  the 
EBDC  products  used  allow  different 
maximum  poundage  of  active  ingredient  per 
acre  per  season,  then  the  total  poundage  of 
all  such  EBDC  products  used  must  not 
exceed  the  lowest  specified  individual  EBDC 
product  maximum  seasonal  poundage  of 
active  ingredient  allowed  per  acre. 

Seed  Treatment' 
In  addition  to  the  maximum  number  of 
foliar  applications  permitted  by  the  formula 
stated  above,  a  single  application  for  seed 
treatment  may  be  made  on  crops  which  have 
registered  seed  treatment  uses. 


IV.  Cancellation  Order  for  Collards, 
Mustard  Greens.  Turnips,  and  Spinach 

Background.  As  discussed  above,  the 
NOIC  of  March  2, 1992  announced  the 
Agency's  decision  to  cancel  11  uses 
including  collards,  mustard  greens, 
turnips  (includes  tops),  and  spinach. 
The  NOIC  stated  that  under  FIFRA 
section  6(b),  persons  adversely  affected 
by  the  Notice  could  request  a  hearing 
wdthin  30  days  of  receipt  of  the  Notice 
or  30  days  from  the  date  of  publication 
A  hearing  request  was  submitted  by  the 
American  Food  Security  Coalition 
(AFSC),  a  group  of  Georgia  leafy  greens 
growers,  and  United  Foods,  Inc.  (the 
petitioners)  regarding  cancellation  of  the 
use  of  EBEX^  on  collards,  mustard 
greens,  turnips,  and  spinach.  (Ref.  5) 

On  June  25, 1993,  the  Court  granted 
a  motion  which  stated  that  the  Agency 
and  the  petitioners  had  initiated 
settlement  discussions  and  that  the 
petitioners  had  developed  new 
scientific  data  that  the  Agency  would 
review.  The  parties  were  required  to  file 
monthly  status  reports  while  reviews 
and  negotiations  were  conducted. 

The  petitioners  conducted  field  trial 
residue  studies  for  maneb  on  collards, 
mustard  greens  and  tiuTiips  at  use  rates 
lower  than  those  previously  allowed. 
These  reports  were  submitted  to  the 
Agency  in  December  of  1993.  Reviews 
of  these  studies  and  negotiations 
continued  through  February  1,  1996 
when  the  proceedings  were  concluded 
with  the  Settlement  .\greement  between 
the  petitioners  and  the  Agency.  (Refs.  5 
and  6)  This  agreement  canceled  all 
EBDC  uses  on  collards,  mustard  greens, 
turnips,  and  spinach  -  except  limited 
use  on  collards,  mustard  greens,  and 
turnips  in  Georgia  and  Tennessee,  and 
announced  the  petitioners'  withdrawal 
of  their  hearing  request. 

Treated  greens-risks.  The  Agency 
determined  in  the  PD  4/NOIC  that  the 
dietary  risk  of  continued  use  of  EBDCs 
on  collards,  mustard  greens,  and  turnips 
exceeded  the  benefits  based  on  the 
evidence  available  at  the  time.  The  PD 
4  risk  assessment  for  these  crops  was 
based  on  pre-FD  4  labels  which  allowed 
an  unlimited  number  of  appfications 
with  no  application  intervals,  required  a 
10-day  pre-harve,st  inter,  al,  limited  the 
maximum  rate  per  application  to  2.4  lbs 
a.i.,  and  permitted  nationwdde  use. 

The  petitioners  claimed  that  the 
dietary  exposure  estimates  used  for  the 
leaf\-  greens  in  the  PD  4  (field  trial  data) 
were  based  on  residue  estimates 
significantly  higher  than  the  estimates 
that  would  be  expected  from  market 
basket  data,  with  adjustments  for 
washing  and  processing.  The  petitioners 
submitted  residue  data  from  new  maneb 


field  trials  conducted  on  collards. 
mustard  greens,  and  turnips  in  Georgia 
and  Tennessee.  These  data  reflect  use 
rates  lower  than  those  previously 
allowed. 

Post  PD  4  risk  assessment.  The  field 
trial  data  were  reviewed  on  January  25, 
1994.  (Ref.  7)  Using  the  cancer  potency 
factor  (Qi*)  of  0.11  (mg/kg/day) '  as  had 
been  used  for  the  PD  4,  and  assuming 
100%  crop  treated,  risk  was  estimated 
for  a  variety  of  registration  scenarios 
and  population  groups  (Refs.  8,  9, 10, 
and  11).  The  risk  from  treated  greens  to 
the  general  popvdation  was  estimated  to 
be  1.0  X  10-*  and  risk  to  non-Hispanic 
blacks  (the  most  sensitive  sub- 
population)  was  estimated  to  be  5.8  x 
10-*.  (A  cancer  risk  of  5.8  x  10-* 
indicates  that  the  individual  has  an 
estimated  5.8  out  of  1  million  chance  of 
developing  cancer  over  a  lifetime  due  to 
exposure  to  the  chemical.)  The  risk  to 
Non-Hispanic  Blacks  is  higher  than  the 
general  population  becatise  of  higher 
reported  consiunption.  The  Agency 
considered  the  risk  to  non-Hispanic 
blacks  to  be  imacceptable. 

The  Agency  met  with  the  petitioners 
in  September  1994  to  convey  the 
determination  that  risk  continued  to 
outweigh  benefits. 

Revised  Post  PD  4  risk  assessment. 
Subsequent  to  the  September  1994 
meeting  with  the  petitioners,  two 
significant  factors  led  the  Agency  to 
reassess  the  risk  of  these  uses  —  a 
revised  interspecies  scaling  factor  was 
adopted  by  the  Agency,  and  additional 
information  was  submitted  regarding 
percent  crop  treated. 

In  late  1994.  the  Agency  adopted  the 
Unified  Interspecies  Scaling  Factor  for 
translation  of  animal  bio-assays  to 
humans.  Because  this  factor  is  used  in 
calculating  the  Qi  * .  the  Agency  adjusted 
the  Qi*  from  0.11  to  0.06.  The  revised 
Qi  *  resulted  in  a  revised  risk  estimate 
for  the  45  retained  uses,  which 
decreased  from  1.6  x  10-*  to  0.9  x  10-* 
for  the  general  population.  Risk 
estimates  for  greens  for  the  general 
population  decreased  frova  1.0  x  10-*  to 
4.6  X  10''  and  for  non-Hispanic  blacks 
decreased  from  5.8  x  10-*  to  2.6  x  10-*. 
(Ref  12) 

Percent  crop  treated  is  the  number  of 
acres  of  treated  crop  divided  by  the  total 
number  of  acres  of  a  crop  grown  in  the 
United  States  if  a  crop  is  only  treated  in 
certain  areas  of  the  United  States,  then 
the  Agency  would  normally  assimie  that 
the  percent  crop  treated  was  the  same  as 
the  percent  of  nationwide  acreage  grown 
in  a  particular  area.  Originally.  EPA 
used  the  conservative  assumption  that 
in  certain  areas  all  of  fte  leafy  greens 
being  marketed  would  have  been  treated 
with  maneb  (100%  crop  treated).  This 
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was  based  on  EPA's  belief  at  the  tune 
that  leafy  greens  maikets  were  relatively 
static  and  that  certain  supermarket 
chains  or  regions  would  tend  to  sell, 
over  long  periods  of  time.  leaf\'  greens 
growTi  in  the  same  area 

In  May,  1995.  howevfir.  the 
petitioners  argued  that  a  better  way  to 
estimate  the  percent  crop  treated  with 
raaneb  would  be  to  take  into  account  the 
relative  percentage  of  the  leafy  green 
crops  grown  in  Crecrgia  and  Tennessee. 
Turnips,  collards.  and  mustard  greens 
grown  in  these  statns  represents  22%. 
31%.  and  36%  of  national  production, 
respectively  In  support  of  this  request, 
petitioners  provided  market  distribution 
data  for  Georgia  and  Tennessee  grown 
greens.  The  iufuniialiuji  subuntted 
demonstrated  that  Georgia  and 
Tennessee  greens  are  distributed 
nationally,  as  are  greens  from  other 
states,  and  that  in  any  given  region  the 
source  of  greens  varies  with  the  season 
and  with  changes  in  marketing 
contracts.  This  infonnation  convinced 
the  .\gency  that  there  was  no  need  to 
assume  that  indivH.uals  would  be 
exposed  to  100%  ma  neb- treated  leafy 
greens  over  their  lifetime,  histead,  the 
.■\gency  assumed  that  100%  of  these 
leafy  greens  grown  in  Georgia  and 
Tennessee  iand  0%  elsewhere)  would 
be  treated,  resulting  in  a  nationwide 


percent  of  crop  treated  of  22%  for 
turnips,  31%  of  collards,  and  36%  of 
mustard  greens. 

The  Agency's  final  risk  assessment 
based  on  the  1993  leafy  greens  data  is 
presented  in  detail  in  Uie  Health  Effects 
Division's  2/21/95  Review  of  Potential 
Section  18  use,  and  the  corresponding 
ORES  Analysis  dated  3/23/95  (Refs.  12 
and  13)  The  final  risk  estimate  for 
maneb  on  greens  only  with  the  revised 
Qi*  and  the  22/31/36  Georgia  and 
Tennessee  percent  crop  treated 
assumption,  is  1.3  x  10-'  for  the  general 
populaUon  and  7,1  x  10-'  for  non- 
Hispanic  blacks. 

Treated  greens-benefits.  At  the  time 
of  the  PD  4.  the  Agency  anticipated 
significant  impacts  from,  the  loss  of  use 
of  EBDC  on  the  three  greens.  The 
estimated  impacts  were  $13  -  $31 
million,  and  this  was  confirmed  by 
3deld  loss  infonnation  reported  after  the 
PD  4.  The  current  estimates  are 
consistent  with  those  from  the  PD  4. 

Treated  greens-risk/benefit 
conclusion.  In  the  PD  4,  the  Agency 
used  cost-effectiveness  to  compare  risks 
and  benefits  among  uses.  Cost- 
effectiveness  is  a  tool  used  to  compare 
the  impact  to  society  associated  with  the 
loss  of  use  (cost)  on  a  particular  site  to 
the  estimated  reduction  in  risk  of  that 
site  (effectiveness).  For  the  EBDCs.  the 
cost-effectiveness  refers  to  the  societal 


cost  per  cancer  case  avoided  for  a 
specific  use.  .Although  the  cost  estimates 
for  the  greens  have  not  changed  since 
the  PD  4.  the  risk  estimates  have 
decreased  significantly,  bringing  the 
cost-effectiveness  ratios  to  an  acceptable 
range.  The  current  cost-effectiveness 
estimates  for  collards,  mustard  greens, 
and  turnips  are  consistent  with  the  PD 
4  estimates  for  the  other  retained  uses 

The  revised  risk  from  all  EBDC  treated 
crops  combined,  including  the  addition 
of  Georgia  and  Tennessee  treated  greens, 
is  estimated  to  be  1  6  x  10-*  for  non- 
Hispanic  blacks  —  the  level  determined 
to  t>e  acceptable  at  the  PD  4.  with 
comparable  cost-effectiveness  ratios. 
The  revised  risk  to  the  general 


populatioi 
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10  *  which  is  lower 


than  risk  estimated  at  the  PD  4.  Based 
on  current  estimates.  E^PA  concludes 
that  risk  does  not  outweigh  oenefits, 
provided  that  the  use  is  limited  to  the 
use  of  maneb  on  leafy  greens  in  Georgia 
and  Tennessee  only  at  the  use  rates 
specified  below. 

Treated  greens-provisions  of  use.  As 
finalized  by  the  February  1 ,  1996 
Settlement  .Agreement,  all  EBDC/maneb 
uses  on  collards  mustard  greems. 
turnips,  and  spinach  other  than  the  uses 
m  the  followmg  Table  1  for  .Maneb  75DF 
or  Maneb  80WP  in  Georgia  and 
Tennessee  only,  are  now  canceled: 


Table  1 .— Applicahon  Rates  for  Maneb  75DF  and  Maneb  80WP 

(Georgia  and  Tenrwssee  oniyj 


Crop 

CoUards 

Tumipe  (Variedes  grown  for  greens  only) 

MustardGreens 

Nwiit^f  Of  Appticattons 

Per  Cutting. 
Interval  t^etween  Aooiica- 

Dons 

Pre-Harvest  interval   

Rate  Per  Applfcauon  

Rale  Per  Cutting  

3 

14  days 

14  days 

1 .2  to  active  ir>gre<jient 

per  acre 
3.6  lb  active  ingredient 

per  acre 

1           . 

N/A 

14  days 

1 .2  lb  active  ingredient  per  acre 

1.2  b  ac8ve  Irigredtent  per  acre 

2 

1 4  days 

14  days 

1 2  lb  active  ingredient  per  acre 

2.4  lb  active  ingredient  per  acre 
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use  on  Turnip.  Mustard,  and  CoUards. 

February  21.  1995. 

List  of  subjects 

Environmental  protection, 

Administrative  practice  and  procedure, 
Pesticides  and  pest.  Reporting  and 
recording  requirements. 

Dated:  July  31, 1996. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  96-20458  Filed  8-13-96;  8:45  am) 

BILLING  COO€  86«&-6ft-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  95-176,  FCC  96-318] 

Closed  Captioning  and  Video 
Description  of  Video  Programming 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Notice;  Report  to  Congress. 

SUMMARY:  Section  305  of  the 
Telecommunications  Act  of  1996  adds  a 
new  section  713,  Video  Programming 
Accessibility,  to  the  Communications 
Act  of  1934,  as  amended.  Section  713 
directs  the  Commission  to  conduct 
inquiries  and  report  to  Congress  on  the 
accessibility  of  video  programming  to 
persons  with  hearing  and  visual 
disabilities.  On  July  29,  1996,  the 
Commission  submitted  its  fleport  to 
Congress.  .\s  required  by  Section  713, 
the  Report  provides  mformation  on  the 
availability  of  closed  captioning  for 
persons  with  hearing  impainnents  and 
assesses  the  appropnate  methods  for 
phasing  video  descnption  into  the 
marketplace  to  benefit  persons  with 
visual  disabilities  The  Report  is  based 
on  information  submitted  by 
commenters  in  response  to  a  Notice  of 
Inquiry  in  this  docket  and  publicly 
available  information  The  fleport  is 
intended  to  provide  Congress  with  the 
Commission's  findings  regarding  closed 
captioning  and  video  description  of 
video  programming  as  mandated  by 
Section  713. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman  or  lohn  Adams, 
Cable  Services  Bureau  (202)  418-7200. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  Report  in 
MM  Docket  No,  95-176,  FCC  96-318, 
adopted  July  25,  1996,  and  released  on 


July  29,  1996.  The  full  text  of  the  Report 
is  avtdlable  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  D.C, 
20554,  and  may  also  be  purchased  from 
the  Commission's  copy  contractor, 
IntemaUonai  Transcription  Service 
("ITS,  Inc."),  (202)  857-3800.  2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037. 

Synopsis  of  the  Order 

1.  Section  305  of  the 
Telecommunications  Act  of  1996, 
Public  Law  104-104, 110  Stat.  56 
(1996),  adds  a  new  section  713,  Video 
Programming  Accessibility,  to  the 
Communications  Act  of  1934,  as 
amended.  Section  713(a)  requires  the 
Commission  to  report  to  Congress  by 
August  6, 1996,  on  the  results  of  an 
inquiry  conducted  to  ascertain  the  level 
at  which  video  progranmiing  is  closed 
captioned.  Spedfi(»lly,  Section  713(a) 
directs  the  Commission  to  examine  the 
extent  to  which  existing  or  previously 
published  programming  is  closed 
captioned,  the  size  of  the  video 
programming  provider  or  programming 
owner  providing  closed  captioning,  the 
size  of  the  market  served,  the  relative 
audience  shares  achieved  and  any  other 
related  factors. 

2.  The  Commission  also  is  required  to 
establish  regulations  and 
implementation  schedules  to  ensure 
that  video  programming  is  fully 
accessible  through  closed  captioning 
within  18  months  of  the  enactment  of 
the  section  on  February  8,  1996.  The 
Commission  will  initiate  a  rulemaking 
proceeding  to  implement  this  provision 
within  the  next  several  months  with  the 
issuance  of  a  notice  of  proposed 
rulemaking  in  order  to  prescribe 
regulations  by  August  8,  1997. 

3.  Section  7 13(fT requires  the 
Commission  to  commence  an  inquiry 
within  six  months  after  the  date  of 
enactment  to  examine  the  use  of  video 
descriptions  on  video  programming  to 
ensure  the  accessibility  of  video 
programming  to  persons  with  visual 
impairments.  It  requires  the 
Commission  to  report  to  Congress  on  its 
findings,  including  an  assessment  of  the 
appropriate  methods  and  schedules  for 
phasing  video  descriptions  into  the 
marketplace,  technical  and  quality 
standards  for  video  descriptions,  a 
definition  of  programming  for  which 
video  descriptions  would  apply,  and 
other  technical  and  legal  issues  that  the 
Commission  deems  appropriate. 

4.  The  Report  is  based  on  comments 
filed  in  response  to  a  Notice  of  Inquiry 
in  this  docket,  summarized  at  60  FR 
65052  (December  18, 1995),  that  sought 


comment  on  a  wide  range  of  issues 
relating  to  closed  captioning  and  video 
description  of  video  programming  and 
publicly  available  information. 
5.  Key  findings  of  the  Report  include: 

Closed  Captioning 

•  The  primary  beneficiaries  of  closed 
captioning  are  the  approximately  22.4 
million  persons  who  are  hearing      »<" 
disabled. 

•  Between  50  and  60  million  U.S. 
homes  have  access  to  closed  captioning. 
As  a  result  of  the  Television  Decoder 
Circuitry  Act  of  1990  and  the 
Commission's  implementing  rules,  all 
television  receivers  with  screen  sizes  13 
inches  or  larger  must  be  capable  of 
receiving  and  displaying  closed 
captions. 

•  Through  the  efforts  of  Congress, 
government  agencies  and  a  variety  of 
private  parties,  captioned  video 
programming  has  grown  over  the  past 
25  years  and  is  now  a  common  feature  . 
of  many  video  programming  types.  Most 
nationally  broadcast  prime  time 
television  programming  and  nationally 
broadcast  children's  programming  news, 
daytime  programming  and  some  sports 
programming,  both  commercial  and 
noncommercial,  is  now  captioned.  New 
feature  films  produced  in  die  U.S.  that 
will  be  distributed  by  broadcast 
networks,  cable  networks,  syndicators 
and  local  stations  following  their 
theatrical  release  are  now  captioned  at 
the  production  stage.  Local  broadcast 
stations  also  frequently  caption  the 
portions  of  their  local  newscasts  that  are 
scripted  in  advance.  Many  of  the 
national  satellite  cable  programming 
networks  distribute  programming 
containing  closed  captions. 

•  Certam  types  of  programming, 
however,  are  unlikely  to  be  captioned, 
including  non-EngUsh  language 
programming,  home  shopping 
programming,  weather  programming 
that  includes  a  large  amount  of  visual 
and  graphic  information,  hve  sports, 
and  music  programming.  Captions  are 
less  likely  to  be  included  in 
programming  intended  to  serve  smaller 
or  specialized  audience  markets. 

•  There  is  a  wide  range  in  the  costs 
of  closed  captioning  that  reflects  the 
method  of  adding  the  captions,  the 
quality  of  the  captions  and  the  entity 
providing  the  captions.  For  pre-recorded 
programming,  estimates  of  the  cost  of 
captioning  range  from  $800  to  S2500  per 
hour  of  programming.  Estimates  for  the 
costs  of  captioning  live  programming 
range  from  $150  to  $1200  per  hour.  The 
Department  of  Education  provided 
about  $7.9  million  for  closed  captioning 
last  year,  which  represents  roughly  40% 
of  the  total  amoimt  spent  on  captioning. 
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Video  Description 

•  Video  descnption  is  an  emerging 
service  with  only  limited  availability 
today.  In  contrast  with  the  widespread 
availability  of  closed  captioning  video 
descriptions  axe  transmitted  with  only  a 
small  number  of  programs.  As  a 
consequence,  the  present  record  on 
which  to  assess  video  descnption  is 
limited  and  the  emerging  nature  of  the 
service  renders  definitive  conclusions 
difficult.  The  general  accessibility  of 
video  description  is  dependent  on  the 
resolution  of  certain  technical,  legal  and 
cost  issues. 

•  There  are  approximately  8.6  million 
individuals  who  are  blind  or  visually 
disabled,  according  to  the  National 
Center  for  Health  Statistics,  who  might 
benefit  from  video  description. 

•  Not  all  broadcast  stations  or  other 
video  distributors  are  able  to  transmit 
the  secondary  audio  programming  or 
"SAP"  channel  needed  to  provide  video 
description  and  onlv  about  half  of  the 
nation  s  homes  have  a  television  with 
the  capabihty  to  receive  the  SAP 
channel.  Currently,  video  description  is 
only  available  on  some  Public 
Broadcasting  Service  ("PBS") 
programming  and  a  limited  number  of 
cable  satellite  programming  networks. 

•  Video  description  requires  the 
development  of  a  second  script 
containing  the  narration  of  actions 
taking  place  in  the  video  programming 
that  are  not  reflected  in  the  existing 
dialogue.  The  cost  of  video  description 
are  approximately  one  and  a  half  times 
the  costs  associated  'Arith  closed 
captioning  similar  programming. 

•  Obstacles  to  the  development  of 
video  description  have  been  the  limited 
availability  of  S.\P  channels,  the  use  of 
SAP  channels  for  other  audio  tracks, 
including  non-English  language 
programming,  limited  funding  by 
government  and  other  sources  and 
unresolved  copyright  issues  related  to 
the  creation  of  a  second  scnpt. 

•  The  Commission  will  continue  to 
monitor  the  deployment  of  video 
descnption  and  the  development  of 
standards  for  new  video  technologies 
that  will  afford  greater  accessibility  of 
video  description.  Specificallv,  the 
Commission  will  seek  additional 
information  that  will  permit  a  better 
assessment  of  video  description  in 
conjunction  with  its  1997  report  to 
Congress  assessing  competition  in  the 
video  market  place  that  is  required  by 
Section  628(gj  of  the  Communications 
Act 

Ordering  Clauses 

6.  This  Report  is  issued  pursuant  to 
authoritv  contained  in  Sections  4(1),  4()), 


403  and  713  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C. 
§§  154(i),  154(j).  403  and  613. 

7.  It  is  ordered  that  the  Secretary  shall 
send  copies  of  this  Report  to  the 
appropriate  committees  and 
subcommittees  of  the  United  States 
House  of  Representatives  and  United 
States  Senate. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  9&-20640  Filed  8-13-96;  8.45  am) 

BILUNG  C006  6712-01-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

{FEMA-1128-OR] 

Michigan;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMftWRY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Michigan  (FEMA-1128-DR!.  dated  July 
23.  1996,  and  related  determinaUons, 
EFFECTIVE  DATE:  July  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Camptjeu,  Response  and 
Recovery  Directorate,  Federad 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606, 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Michigan,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  23,  1996: 

Midland  County  for  Public  Assistance  and 
Hazard  Mitigation, 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

William  C.  TidbaU. 

Associate  Director.  Response  and  Recovery 
Directorate. 

[FR  Doc.  96-20721  Filed  8-13-96;  8:45  am] 

BtUJNO  COOE  (Tia-oa-p 

FEMA-1127-OR] 

North  Carolina   Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  i-ederai  limergency 
Management  Agency  (FEMA). 
action:  Notice. 


Carolina  (FEMA-1127-DR),  dated  July 
18,  1996,  and  related  determinations. 

EFFECTIVE  DATE:  August  2.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  18,  1996; 

Bladen  and  Greene  Counties  for  Individual 
Assistance,  Public  Assistance  and  Hazard 
Mitigation. 

Chowan  County  for  Public  Assistance  and 
Hazard  Mitigation. 

{Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  .Assistance) 
Dennis  H.  Kwiatiuiwski, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate 

(FR  Doc.  96-20722  Filed  8-13-96;  8:45  am] 
BILUNO  COOE  «71»-02-P 


UMI 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 


[FEMA-1122-DR) 

Ohio;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio 
(FEMA-1122-DR),  dated  June  24,  1996, 
and  related  determinations. 
EFFECTIVE  DATE:  August  2,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C,  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Ohio, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  24,  1996: 

Hocking  and  Vinton  Counties  for  Public 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83,516,  Disaster  .Assistance,) 
Dennis  H,  Kwiatkowski, 
Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 
(FR  Doc.  96-20741  Filed  8-13-96;  8:45  am] 

BILUNO  CODE  6718-02-P 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  IS  herebv  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  .•\ct  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 
Ian  International,  Inc.,  7466  New  Ridge 

Road,  Hanover,  MD  21076,  Officer; 

Glenn  L.  Lobas.  President 
South  East  Forwarding.  Inc..  d/b/a/ 

SEFF,  Inc..  3252  Village  Green  Drive, 

Miami,  PL  33175,  Officers:  Lorraine  S. 

Lowd,  President'Secretarv',  George  L. 

Lowd,  Jr.,  Vice  President/Treasurer 

Dated.  August  8,  1996 
Joseph  C.  Polking, 
Secretary.  * 
(FR  DcK   96-20682  Filed  8-13-96;  8:45  am) 

BILLmO  COOC  673(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq,) 
(BBC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and.' or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbankmg  companies 
owTied  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
theBHC  Act  (12  U.S.C.  1842(c))  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbankmg  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbankmg  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 


nonbankmg  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hiaaring,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanidng 
activities  utU  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  8, 
1996 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Whitney  Holding  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
Liberty  Holding  Company,  Pensacola, 
Florida,  and  thereby  indirectly  acquire 
Liberty  Bank,  Pensacola,  Florida. 

2.  Whitney  Holding  Corporation.  New 
Orleans,  Louisiana:  to  acquire  100 
percent  of  the  voting  shares  of  Whitney 
National  Bank  of  Florida,  Pensacola, 
Florida,  a  de  novo  national  bank. 

B.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Classic  Bancshares,  Inc.,  Ashland, 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Paintsville 
Bancshares,  Inc.,  Paintsville,  Kentucky, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Paintsville,  Paintsville, 
Kentucky 

In  connection  with  this  application. 
Classic  Bancshares,  Inc.,  also  has 
applied  to  retain  100  percent  of  the 
voting  shares  of  .Ashland  Federal 
Savings  Bank,  .\shland,  Kentucky,  and 
thereby  engage  in  permissible  savings 
association  activities  pursuant  to  § 
225,25(b)(9!  of  the  Board  s  Reguladon  Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Anes!  Bank  Group,  Inc., 
Bentonville,  Arkansas;  to  acquire  50 
percent  of  the  voting  shares  of  The 


Oklahoma  National  Bank  of  Duncan, 
Dimcan,  Oklahoma. 

2.  Chester  Bancoqj,  Inc.,  Chester, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Chester  National 
Bank,  Chester,  Illinois,  a  proposed  de 
novo  bank  and  successor  to  the 
conversion  of  Chester  Savings  Bank, 
FSB,  Chester,  Illinois,  and  Chester 
National  Bank  of  Missouri,  Penyville, 
Missouri,  a  proposed  de  novo  bank  that 
will  purchase  the  assets  and  asstmie  the 
liabilities  of  Chester  Savings  Bank,  FSB, 
Penyville,  Missouri. 

3.  First  Commercial  Corporation, 
Little  Rock,  Arkansas;  to  acquire  50 
percent  of  the  voting  shares  of  The 
Oklahoma  National  Bank  of  Duncan, 
Duncan,  Oklahoma. 

4.  TRH  Oklahoma,  Inc.,  Norman, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  {>ercent  of 
the  voting  shares  of  The  Oklahoma 
National  Bank  of  Duncan, Duncan, 
Oklahoma. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Rotan  Bancshares,  Inc.,  Rotan. 
Texas;  and  Rotan  Delaware  Bancshares, 
Inc.,  Dover,  Delaware,  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank,  Rotan,  Texas,  a  de  novo 
bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8,  1996. 
Jennifier ).  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  9fr-20677  Filed  8-13-96;  8:45  am] 

BILL  INC-  .'.ODC  MiKI-F 


Notice  of  Proposals  to  Engage  in 

Permissible  Nont>anking  Activities  o^ 
tc  Acquire  Companies  that  are 
Engaged  in  Permissible  NonbanKing 

Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.25  of  Regulation 
Y  (12  CFR  225,25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
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Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  .Act,  including  whether 
consummation  of  the  proposal  can 

reasonabiv  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843)  .Any  request  for  a 
heanng  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
heanng,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  officers  of  the  Board  of  Governors 
not  later  than  .August  28.  1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 

60690: 

1 .  BancSecurity  Corporation, 
Marshalltown,  Iowa;  to  acquire 
.Marshalitown  Financial  Corporation, 
.Marshalltown,  Iowa,  and  thereby 
indirectly  acquire  Marshalltown  Savings 
Bank.  FSB,  Marshalltown,  Iowa,  and 
engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

2  Capitol  Bankshares.  Inc.,  Madison, 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary  Capitol  Mortgage 
Corporation.  Madison,  Wisconsin,  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y 

C.  Federal  Reserve  Bank  of 
.Vlinneapoiis  (James  M.  Lyon,  Vice 

President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  St.  Clair  Agency,  Inc.,  St.  Clair, 

Minnesota;  to  retain  Clarice  Germo 
.Agency.  St.  Clair.  Minnesota,  and 
thereby  engage  in  general  insurance 
agency  activities  in  a  place  with  a 
population  not  exceeding  5,000 
pursuant  to  §  225.25(b)(8)(iii)(A)  of  the 
Board  s  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  8, 1996. 

Jennifer  J.  Johnson 

Deputy  Secretary  of  the  Board 

[PR  Doc.  96-20678  Filed  8-13-96;  8:45  am) 

BItUNQ  COOC  tZKMI-F 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buddings  Service;  Record  of 
Decision  Federal  Building — United 
States  Courthouse,  Phoenix,  Arizona 

The  United  States  General  Services 
Administration  (GSA)  annoimces  its 
decision,  in  accordance  with  the 
National  Environmental  Pohcy  Act 
(NEPA)  and  the  Regulations  issued  by 
the  Council  on  Environmental  Quality. 
November  29.  1978.  to  construct  a  new 
Federal  Building — United  States 
Courthouse  (FB-CT)  in  Phoenix. 
Arizona. 

The  new  FB-CT  would  consist  of 
approximately  515,000  gross  square  feet 
(GSF)  of  building  space  and  380  parking 
spaces  (totaling  40,800  GSF).  The 
project,  designed  to  reUeve  overcrowded 
conditions  at  the  existing  court  faciUties 
in  Phoenix,  is  to  be  sited  within  the 
Central  Business  Area  (CBA)  of  the  Qty 
of  Phoenix,  Arizona  and  is  anticipated 
to  be  ready  for  occupancy  in  the  year 
2000.  The  federal  agencies  proposed  to 
utilize  the  new  FB-CT  are  currently 
housed  within  the  existing  Phoenix  FB- 
CT,  located  at  230  1st  Avenue,  and  in 
leased  commercial  space  in  the  Phoenix 
area.  An  objective  of  this  project  is  to 
consoUdate  these  federal  agencies  into  a 
single  structure  within  the  City's  CBA. 
The  consohdation  would  promote 
efficiency  in  operations  for  agencies 
housed  within  several  downtown 
locations. 

Alternatives  Considered 

The  GSA  has  considered  a  range  of 
alternatives  that  could  feasibly  attain 
the  objectives  of  the  proposed  project. 
NEPA  does  not  require  that  an  agency 
consider  every  possibiUty.  but  requires 
that  the  range  of  alternatives  be 
comprehensive,  so  that  the  agency  can 
make  a  "reasoned  choice"  among  them. 
Alternatives  considered  are  as  follows: 

Alternative  1  ("The  Proposed  Action") 

The  proposed  project  site  to  be 
donated  to  the  federal  government  by 
the  City  of  Phoenix  encompasses  two 
dty  blocks  and  has  an  area  of 
approximately  4.5  acres.  The  project  site 
is  bound  by  Washington  Street  (north), 
4th  Avenue  (east),  Jefferson  Street 
(south),  and  6th  Avenue  (west).  Only  a 
portion  of  this  site  would  be  utiUzed  for 


the  Proposed  Action,  with  the 
remaining  portion  being  used  for  surface 
parking  in  anticipation  of  future 
expansion  to  meet  the  United  States 
District  Court's  proposed  long-range 
space  requirements.  Under  this 
alternative,  both  5th  and  6th  Avenues 
between  Washington  and  Jefferson 
Streets  would  be  closed  to  vehicular 
traffic  and  much  of  the  abandoned 
roadway  area  included  into  the  GSA- 
proposed  development  area. 

Alternative  2  ("The  5th  Avenue 

Alternative") 

The  proposed  site  under  this 
alternative  would  be  the  same  as  for  the 
Proposed  Action,  The  site  is  bound  by 
Washington  Street  (north).  4th  .Avenue 
(east).  Jefferson  Street  (south),  and  6th 
Avenue  (west).  The  difference  between 
this  alternative  and  Proposed  Action  is 
the  closure  of  project  area  roadways. 
Under  this  alternative,  5th  .Avenue 
would  be  closed  and  utilized  as  part  of 
the  project  site,  while  6th  Avenue 
would  remain  open  to  through  traffic. 

Alternative  3  ("The  Ahenrativf  Site") 

This  alternative  proposes  developing 
4.5  acres  of  a  8.5  acre  site  bounded  by 
West  Woodland  Avenue  (north),  7th 
Avenue  (east).  West  .Adams  Street 
(south)  and  9th  Avenue  (east).  Portions 
of  this  property  are  owned  bv  the 
Monroe  School  Association,  Phoenix 
Automatic  Machine  Products,  and  by 
several  private  individuals.  Site 
improvements  currently  include  an 
abandoned  3-story  building  (Grace 
Court  School),  two  abandoned  single- 
story  auxiliary  school  buildings,  four 
single-family  residences,  an  abandoned 
commercial  building,  and  an  auto  parts 
store.  This  site  is  listed  on  the  National 
Register  of  Historic  Places  (NHRP)  as 
part  of  the  Woodland  Historic  District. 
The  three  onsite  school  buildings  and 
four  residences  are  considered 
contributors  to  the  district,  while  the 
commercial  structures  are  considered 
noncontributors. 

No  Action  Alternative 

NEPA  Section  1502.14(d)  requires  an 
alternative  of  No  Action  be  included  in 
the  Environmental  Impact  Statement 
(EIS)  analysis.  The  "No  Action" 
Alternative  would  preclude 
development  of  the  Phoenix  FB-CT  on 
any  of  the  proposed  project  sites, 
therefore,  property  used  for  the  project 
would  be  retained  by  the  current 
owners.  Under  this  ahemative,  U.S.  '' 
Court  and  executive  agencies  and 
Congressional  offices  would  continue  to 
be  housed  in  the  existing  Phoenix  FB- 
CT  at  230  North  1st  Avenue  and  at 
various  leased  locations  in  Phoenix.  The 
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projected  increase  in  federal  presence  in 
the  Phoemx  area  is  not  contingent  on 
the  construction  of  the  proposed  pro)ect, 
therefore,  the  rate  of  grov\lh  in  federal 
employment  levels  m  both  the  judicial 
and  executive  branches  is  projected  to 
occur  regardless  of  whether  the 
proposed  building  is  constructed. 

Alternatives  Examined  But  Not 
Considered  in  the  EIS 

In  addition  to  the  alternatives 
described  above,  several  options  were 
considered  to  fulfill  the  needs  of  the 
U.S.  Distnct  Courts  These  included  the 
examination  of  several  alternative  sites 
beyond  those  considered  within  the  EIS, 
the  acquisition  of  Base  Realignment  and 
Closure  .^ct  properties.  Resolution  Trust 
Corporation  (RTC)  properties,  the 
potential  leasing  of  building  space,  and 
the  expansion  of  the  existing  FB-CT. 
These  alternatives  were  eliminated  from 
hirther  consideration  due  to  a  number  of 
reasons,  including  but  not  limited  to: 
fiscal  cost,  remote  location, 
nonconforming  lot  configuration,  and/or 
deficiencies  in  security  and  court 
operations, 

Impacts/Mitigation  Measures 

The  proposed  construction  of  the  FB- 
CT  at  the  site  of  the  Proposed  Action 
would  result  in  several  significant 
environmental  impacts  These 
significant  adverse  impacts  will  be 
reduced  through  incorporation  of  the 
following  proposed  mitigation 
measures. 

Geology  and  Landforms.  Project 
construction  at  the  site  of  the  Proposed 
Action  would  have  the  potential  to 
cause  short-term  soil  instability  erosion. 
Potential  long-terra  geologic  impacts 
include  the  potential  for  subsidence  and 
soil  expansion. 

Mitigation  Measures:  These  impacts 
would  be  mitigated  through 
implementation  of  a  stormwater 
pollution  prevention  plan,  as  well  as 
compliance  with  the  requirements  of  the 
City  of  Phoenix  Grading  and  Drainage 
Ordinance  and  a  site-specific 
geotechnical  investigation  to  be 
conducted  prior  to  construction. 

Surface  Hydrology.  Offside  movement 
of  disturbed  soils  during  construction  at 
the  site  may  result  in  short-term 
deposition  in  area  storms  drains.  No 
long-term  impacts  to  area  drainage  are 
anticipated. 

Mitigation  Measures:  Construction- 
related  impacts  would  be  mitigated  by 
development  of  a  stormwater  pollution 
prevention  plan. 

Vegetation  and  Wildlife.  The  Mexican 
free-tailed  bat,  a  Department  of  Forestry 
special  status  species,  has  been 
documented  in  the  vicinity  of  the 


Proposed  Action.  However,  project 
implementation  is  not  anticipated  to 
significantly  affect  this  species.  No  other 
rare,  threatened,  or  endangered  species 
occur  in  the  area. 

Mitigation  Measures:  None  required. 

Air  Quality.  Short-term  emissions 
associated  with  construction  activities 
would  not  exceed  Gean  Air  Act 
thresholds  and  would  be  less  than 
significant.  Long-term  emissions  of 
volatile  organic  compounds  (VOC)  and 
carbon  monoxide  (CO)  associated  with 
vehicle  trips  and  onsite  energy 
consumption  would  not  exceed  the  100 
tons  per  year  significance  thresholds 
and  are.  therefore,  considered  less  than 
significant.  Project  vehicle  trips  would, 
however,  result  in  exceedances  of  the  8- 
hour  Federal  CO  standard  at  several 
project  analyzed  intersections. 
Exceedances  are  predicted  to  occur 
immediately  adjacent  to  congested 
intersections,  even  if  the  project  is  not 
implemented.  These  exceedances 
appear  inconsistent  with  the  Maricop>a 
Association  of  Governments  (MAG) 
Carbon  Monoxide  Plan  (MAG  1993, 
1994),  which  predicts  regional 
attaiiunent  of  the  standard  by  1995. 
However,  the  focus  of  project-level 
analysis  is  piuposely  different  from 
regional  attainment  analysis.  Project- 
level  analysis  is  designed  to  detect  local 
impacts  associated  with  increasing 
traffic  volumes,  changing  traffic 
distribution  pattern  and  reducing 
distances  of  receptors  to  congested 
intersections.  The  focus  of  regional 
attainment  analysis  is  to  identify  areas 
in  violation  of  the  standard,  determine 
the  effect  of  control  strategies  and  to 
determine  population  exposure. 
However,  both  analyses  utihze  the 
intersection  model  CAL3QHC. 

A  guidance  document  developed  by 
the  U.S.  Environmental  Protection 
Agency  titled  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections"  (1992)  provides  distinctly 
different  guidance  for  the  two  types  of 
analysis.  The  primary  differences  in  this 
guidance  are  the  use  of  receptors 
immediately  adjacent  to  congested 
intersections  and  worst-case 
meteorological  default  values  for 
project-level  analysis.  Regional 
attainment  analysis  is  required  to  use 
existing  air  quality  monitoring  stations 
as  receptors  since  attainment  is  based 
upon  concentrations  measiued  at  these 
stations.  Regional  attaiiunent  analysis  is 
also  required  to  use  actual 
meteorological  data  and  background  CO 
concentrations  obtained  from  regional 
modeling  (i.e.:  Urban  Airshed  Model). 
Regional  modeling  is  complex, 
involving  dividing  the  non-attaiiunent 
area  into  grid  squares  and  estimating 


emissions,  meteorology  and  resulting 
CO  concentrations  in  each  grid  square. 
Since  regional  modehng  is  not 
conducted  for  project-level  analysis,  this 
data  is  not  available  as  input  to  the 
intersection  modeling. 

Because  regional  attainment  smalysis 
uses  actual  meteorology  and  background 
CO  concentrations  for  ihe  grid  square  in 
which  the  intersection  is  located, 
regional  attainment  analysis  is  expected 
to  more  reaUstically  represent  future 
conditions.  Project-level  analysis  is 
expected  to  produce  higher  CD 
concentrations  because  receptors  are 
much  closer  to  the  intersection,  and 
worst-case  meteorology  and  background 
CO  concentrations  are  used  in  the 
analysis.  Worst-case  meteorology 
includes  using  a  wind  direction  that 
blows  emissions  directly  by  at  each 
receptor. 

Modeling  conducted  for  the  proposed 
project  should  be  considered  as  a 
screening  method  to  identify  problem 
intersections  and  not  refuting  the 
attainment  demonstration  of  MAG's  CO 
Plan.  Over-prediction  of  exceedances 
provides  a  margin  of  safety  such  that  all 
potential  imp>acts  are  identified  and 
mitigated. 

Mitigation  Measures:  Although  short- 
term  air  quality  impacts  are  considered 
less  than  significant,  the  following 
mitigation  measures  will  be 
implemented  by  GSA  to  further  reduce 
impacts. 

•  A  construction  traffic  management 
plan  will  be  developed  to: 

— Restrict  construction  activities  that 
significantly  affect  traffic  flow  to  off- 
peak  hours  (7  p.m.  to  6  a.m.  and  10 
a.m.  to  3  p.m.). 

— ^Route  construction  trips  to  avoid 
congested  streets. 

— Provide  dedicated  turn  lanes  for 
movement  of  construction  equipment 
onsite  and  offsite. 

•  Electrical  power  for  construction 
activities  will  be  obtained  from  power 
poles  instead  of  electrical  generators 
(when  feasible). 

•  Methanol  of  natural  gas  will  be 
used  for  mobile  construction  equipment 
instead  of  diesel  (when  feasible). 

•  Active  portions  of  the  project  site 
wrill  be  watered  as  needed  to  prevent 
excessive  fugitive  dust. 

•  Non-toxic  soil  stabilizers  will  be 
applied  to  graded  areas  inactive  for  10 
days  or  more. 

•  Excavation  and  grading  will  be 
suspended  when  the  wind  speed  (as 
instantaneous  gusts)  exceeds  25  miles 
per  hour. 

•  Trucks  transporting  earth  material 
offsite  will  be  covered  or  maintain  at 
least  2  feet  of  freeboard.- 
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•  Paved  streets  adjacent  to  the 
construction  site  will  be  swept  as 
needed  to  remove  dust  and  silt  that  may 
have  accumulated  as  a  result  of 
construction  activities. 

•  All  construction  requiring  heavy 
equipment  will  be  ciulailed  during 
ozone  alerts  (e.g.  hourly  ozone 
concentrations  which  exceed  0.20  ppm). 

GSA  will  insure  that  the  following 
measures  are  implemented  to  reduce 
long-term  air  quality  impacts  associated 
with  the  FB-CT  project; 

•  CsSA  will  develop  a  transportation 
management  plan  which  wdll  include: 
— Providing  carpool  matching  services 

and  preferential  parking  spaces  for 

carpoci  vehicles. 
— Offering  alternative  work  hours  and 

alternative  work  weeks  (i.e.  9  days/80 

hours.  4  days/ 40  hours,  etc.). 
— Providing  teleconferencing  fadiities. 

Noise.  Project  '.rnplementation  at  the 
site  of  the  Proposed  Aaion  could  result 
in  short-term  noise  and  vibration 
impacts  from  construction  activities. 
Long-term  impacts  associated  with  the 
Proposed  Action  would  be  less  than 
significant  and  would  be  further 
reduced  through  implementation  of 
appropriate  design  guidelines. 

Mitigation  Measures  .Mthough  the 
following  mitigation  measures  would 
reduce  short-term  noise  impacts,  it  is 
anticipated  that  noise  levels  would 
remain  above  significance  threshold 
levels,  and  therefore,  significant  and 
unavoidable  To  reduce  impacts  from 
nonpiie  driver  construction  noise,  the 
GSA  will  implement  the  following: 

•  Schedule  operations  to  coincide 
with  periods  when  people  would  least 
likely  be  affected; 

•  Muffle  and  shield  construction 
equipment  intakes  and  exhausts; 

•  Shroud  or  shield  impact  tools  such 
as  jackhammers  and  use  electric- 
powered  ratt^ier  than  diesel-powered 
construction  equipment  as  feasible; 

•  UtiUze  portable  noise  barriers 
within  the  area  of  equipment  areas  and 
around  stationary  noise  source  such  as 
compressors;  and 

•  Locate  stationary  equipment  in  pit 
areas  or  excavated  areas  as  such  siting 
would  create  noise  barriers. 

SaturaJ  or  Depletable  Resources. 
Project  implementation  would  not 
substantially  impact  available  energy 
supplies  or  affect  access  to  any  natural 
resources.  Therefore,  impacts  to  natural 
and  depletable  resources  would  be  less 
than  significant. 

Mitigation  Measures:  None  required. 

Public  Health  and  Safety.  The  testing 
portion  of  a  Phase  II  Environmental  Site 
Assessment  has  recently  been 
completed  and  has  determined  that 


contamination  of  both  onsite  soils  and 
groundwater  exist  at  the  site  of  the 
Proposed  Action.  Because  of  these 
findings,  some  level  of  environmental 
remediation  will  be  required;  however, 
implementation  of  these 
recommendations  mitigate  anv  impacts. 
Long-term  operation  of  the  new  FB-CT 
is  not  expected  to  contribute  to  an> 
ground  water  contamination  problems 
in  the  area.- 

Mitigation  Measures:  GSA  will  adhere 
to  and  implement  the  recommendations 
of  the  Phase  II  Environmental  Site 
Assessment. 

Land  Use,  Socioeconomics  and  Visual 
Resources.  The  height  of  the  proposed 
federal  courthouse  may  be  greater  than 
that  allowed  by  Qty  of  Phoenix  land  use 
policy.  Such  impacts  would  be  reduced 
through  compliance  with  City  of 
Phoenix  design  policies  and 
incorporation  of  site  amenities.  Project 
implementation  would  have  the 
beneficial  effects  of  generating  short- 
term  construction  jobs  and  retaining 
federal  employment  opportunities  in  the 
downtown  area.  No  sigiuficant  adverse 
impacts  to  the  local  housing  or  real 
estate  markets  are  anticipated  with 
implementation  of  the  Proposed  Action. 
Mitigation  Measures:  None  required. 
Cultural  Resources.  The  Proposed 
Action  would  not  resiilt  in  any  impacts 
to  standing  historic  structures,  as  no 
such  resources  would  be  destroyed, 
damaged,  altered,  or  impacted  in  any 
way.  Two  prehistoric  Hohokam  sites. 
Pueblo  Patricia  and  La  VUla,  have  been 
recorded  near  the  site  of  the  Proposed 
Action.  The  Pueblo  Patricia  site  is 
approximately  four  blocks  from  the 
proposed  site,  while  the  La  Villa  Site  is 
less  than  two  blocks  from  the  site.  In 
addition,  the  proposed  project  site  was 
part  of  the  Original  Townsite  of 
Phoenix.  Consequently,  there  is  a  high 
probability  that  prehistoric  and  historic 
cultiu-al  resources  are  present  onsite, 
including  the  possibility  of  human 
remains.  GSA  will  consult  with  the 
Arizona  State  Historic  Preservation 
Office,  City  of  Phoenix,  and  Advisorv' 
Council  on  Historic  Preservation  to 
develop  a  Memorandum  of  Agreement 
which  will  outline  procedures  to  be 
adhered  to  as  GSA  pursues  a  data 
recovery  program  to  mitigate  potential 
imjpacts. 

Mitigation  Measures:  GSA  will  work 
with  the  Arizona  State  Historic 
Preservation  Office,  City  of  Phoenix, 
Advisory  Council  on  Historic 
Preservation,  and  affected  Native 
American  organizations  to  insure  that 
any  prehistoric  and/or  historic  cultural 
resources  identified  onsite  are  recovered 
and  stored  in  accordance  with  the 
National  Historic  Preservation  Act  and 


the  Native  American  Graves  Protection 
and  Repatriation  Act. 

Public  Utilities 

Gas  and  Electric.  Short-term  service 
interruption  impacts  associated  with 
extension  of  electric  and  natural  gas 
systems  could  occiu.  but  are  considered 
insignificant  due  to  their  temporary' 
nature.  The  local  electricity  and  natural 
gas  distribution  networks  can  serve  the 
proposed  FB-CT.  Project  design  would 
be  in  accordance  with  applicable  energy 
consen'ation  codes.  Thus,  electricity 
and  natural  gas  ser\'ice  impacts  are 
considered  less  than  significant. 

Mitigation  .Measures:  None  required. 

Solid  Waste.  Short-  and  long-term 
impacts  to  solid  waste  collection  and 
disposal  service  would  be  less  than 
significant  and  would  be  further 
reduced  through  implementation  of  the 
recommended  waste  reduction 
measures. 

Mitigation  Measures:  None  required. 

Water  and  Sewer.  Short-term 
interruptions  to  water  or  sewer  service, 
if  any.  are  anticipated  to  be  less  than 
significant.  Water  demand  and 
wastewater  flow  created  by  project 
operation  would  not  significantly  affect 
local  water  supply  or  water/wastewater 
systems.  Water  and  wastewater  impacts 
are,  therefore,  considered  less  than 
significant. 

Mitigation  Measures:  None  required. 

Microwave  Communication 

Microwave  communication  services 
could  be  affected  within  the  downtown 
area  due  to  the  construction  of  the 
Proposed  Action.  Both  the  County  of 
Maricopa  and  KSAZ-TV  have  expressed 
concern  regarding  the  proposed 
project's  impact  to  the  integrity  of  their 
microwave  signals.  Impacts  would, 
however,  be  reduced  to  a  less  than 
significant  level  through  relocation  of 
the  microwave  path.  GSA  has  been 
informed  by  KSAZ-TV  that  they  intend 
to  construct  a  new  150- foot  tall  tower  so 
that  its  microwave  signal  will  not  be 
compromised  by  the  construction  of 
mid-rise  buildings  in  the  Governmental 
Mall  area. 

Mitigation  Measures:  None  required. 

Public  Services.  Project 
implementation  would  not  be  expected 
to  generate  a  significant  increase  in 
pohce  service  calls  or  affect  Phoenix 
PoUce  Department  response  times. 
.A.lthough  building  height  might 
complicate  fire  protection  ser\'ices,  the 
Phoenix  Fire  Department  is  equipped  to 
serve  high  rise  structures.  Project 
implementation  would  not  substantially 
affect  emergency  response  times  and 
building  design  is  expected  to  comply 
with  applicable  building  and  fire  codes. 
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Public  service  impacts  are.  therefore, 
considered  less  than  significant 

Mitigation  Measures:  None  required. 

Transportation  and  Parking  In  the 
EIS,  traffic  grow-th  was  estimated  using 
a  two  percent  annual  grov^lh  rate.  This 
growth  rate  was  applied  to  the  existing 
traffic  counts  to  estimate  future 
background  traffic  conditions.  In 
addition,  eight  projects  in  the 
DowntowT!  area  were  identified  by  City 
of  Phoenix  staff  and  included  in  the 
evaluation  of  cumulative  traffic  growth. 
These  projects  include:  Arizona 
Museum  of  Science  and  Technology, 
Phoenix  Museum  of  History,  Heritage 
and  Science  Parking  Garage.  Downtown 
Phoenix  Transit  Center.  Maricopa 
County  Office  Complex,  City  of  Phoenix 
Office  Development,  the  Baseball 
Stadium,  and  the  Parkuig  Facility 
located  between  6th  and  7th  Avenues 
and  between  Washington  and  Jefferson 
Streets. 

The  sum  of  existing  traffic  volumes, 
grovrth  in  existing  traffic  volumes  due  to 
general  backgroun''  development 
occurring  in  the  a^ea  by  the  year  2000 
(for  one  scenario)  and  year  2010  (for  a 
second  scenario],  and  increraenial 
traffic  increases  related  to  the  eight 
specific  development  projects  identified 
in  the  studv  area  represents  projected 
year  2000  and  year  2010  traffic 
conditions  without  the  proposed 
courthouse  project  The  year  2000  and 
year  2010  analyses  presented  in  the  EIS 
assumes  recommended  mitigation 
measures  are  incorporated  No 
assumptions  have  been  made  regarding 
responsibilitv  for  implementation  of  the 
recommended  mitigation  measures.  Tlie 
LOS  levels  contained  m  the  EIS 
represent  operating  conditions  in  year 
2000  and  year  2010  with  necessary 
improvements  in  place. 

Because  project  implementation 
would  affect  the  closure  of  both  5th  and 
6th  Avenues  between  Washington  and 
Jefferson  Streets,  the  project  would 
generate  a  substantial  increase  in 
afternoon  peak  hour  traffic  at  the 
intersections  of  3rd/Jefferson  and  3rd/ 
Washington,  resulting  in  an 
unacceptable  level  of  service  for  the 
Srd/Jefferson  intersection  and  therefore 
an  unavoidable  significant  impact. 

Existmg  signal  cycle  lengths  are  fixed 
at  60  seconds  for  the  inter-connected 
signal  system  along  lefferson  and 
Washington.  The  setting  of  signal  cycle 
lengths  are  influenced  by  a  number  of 
factors.  The  magnitude  and  distribution 
of  peak  pen  ad  traffic  flows  at  the 
mdividual  intersection  approaches  and 
the  signal  phases  required  to 
accommodate  the  various  traffic 
movements  contribute  to  the 
determination  of  the  optimum  cycle 


length  which  results  in  the  lowest 
average  delav  for  vehicles  being  served 
by  the  intersection.  In  the  case  of  the 
individual  intersection  of  Jefferson 
Street  and  Third  Avenue,  GSA  believes 
that  the  optimum  signal  cycle  length  in 
the  futiu*  analysis  years  would  be 
within  the  ranee  of  95  to  100  seconds. 

The  result  of  not  being  able  to  use  the 
signal  cycle  time  in  an  efficient  manner 
at  the  Jefferson/Third  Avenue 
intersection  is  an  afternoon  peak  hour 
Level  of  Service  "F"  for  both  the  2000 
and  2010  forecast  years  with  the 
Proposed  Action  project  scenario. 
Future  service  levels  for  the 
Washington/Third  Avenue  intersection 
were  foimd  to  be  "C"  or  better.  The 
analysis  assumes  that  GSA  will  provide 
a  double  left  turn  at  the  eastbound 
Jefferson  Street  approach  to  Third 
Avenue  and  at  the  northbound  Third 
Avenue  approach  to  Washington  Street. 
Mitigation  opportunities  provided 
within  the  EIS  would  not  be  not 
sufficient  to  improve  the  future  traffic 
service  level  to  "D"  or  better  with  the 
Proposed  Action  scenario  (the  City  of 
Phoenix  considers  LOS  D  the  limit  of 
tolerable  traffic  congestion  during  peak 
traffic  periods). 

Mitigation  Measures:  Short-term 
impacts  in  the  project  area  (during 
construction)  would  be  reduced  through 
implementation  of  the  following 
mitigation  measures: 

•  Heavy  construction  equipment  such 
as  bulldozers  and  large  loaders  would 
be  moved  onsite  prior  to  construction 
and  realignment  activities  and  remain 
until  the  equipment  is  no  longer 
needed; 

•  Some  minor  disruption  of  traffic  ^ 
flows  would  occur  at  this  time; 
however,  the  short  duration  of  activity 
would  minimize  impacts; 

•  Movement  of  construction  vehicles 
and  equipment  onto  and  off  of  the  site 
would  be  scheduled  in  a  manner  that 
would  avoid  the  peak  traffic  periods  on 
the  adjacent  street  network; 

•  Construction  employees  traveling  to 
and  from  the  site  on  a  daily  basis  will 
be  scheduled  to  occtu  prior  to  the 
morning  and  evening  traffic  peak. 

Long-term  impacts  would  be  reduced 
through  implementation  of  the 
following  mitigation  measures: 

•  GSA  will  develop  a  transportation 
managemeiil  plan  which  would  reduce 
impacts  to  the  local  circulation  system 
by  reducing  the  number  of  new  motor 
vehicle  trips  generated  by  the  project. 

•  GSA  will  work  with  the  Qty  to 
provide  a  double  left  ttim  at  the 
eastbound  Jefferson  Street  approach  to 
Third  Avenue  and  at  the  nortJabound 
Third  Avenue  approach  to  Washington 
Street. 


As  stated  previously,  however,  the 
above  mitigation  measures  will  not  be 
sufficient  to  improve  the  3rd/Jefferson 
intersection  to  an  acceptable  Level  of 
Service. 

Significant  Unavoidable  Impacts 

The  followmg  impacts  associated 
with  the  Proposed  Action  are 
considered  significant  and  unavoidable: 

•  Development  of  the  project  would 
result  in  an  increase  in  long-term 
pollutant  emissions  within  the  project 
area,  thus  exacerbating  the  existing 
inabiUty  of  the  air  basin  to  attain  the 
national  standards  for  ozone,  carbon 
monoxide,  and  PM-10. 

•  Construction  activities  would  result 
in  short-term  noise  increases  in  excess 
of  acceptable  levels. 

•  The  project  will  result  in  an 
afternoon  peak  hour  Level  of  Service  F 
at  the  Jefferson/Third  Avenue 
intersection. 

The  General  Services  Administration 
believes  that  there  are  no  additional 
outstanding  issues  to  be  resolved  with 
respect  to  the  proposed  project. 
Additional  information  regarding  the 
new  Federal  Building — ^United  States 
Coxirthouse — ^may  be  directed  to  Mr. 
Alan  Campbell,  Portfoho  Management 
Division  (9PT),  U.S.  General  Services 
Administration,  450  Golden  Gate 
Avenue,  San  Francisco,  CA  94102,  (415) 
522-3491. 

Dated:  August  6. 1996. 
Kenn  N.  Kojima, 
Regiona]  Administrator  (9A). 
[PR  Doc  96-20667  Filed  8-13-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  tc  Toxtc  Substances  and 
Disease  Registry 

rATSDR-107] 

Policy  or  Govemmenl-to-Govemment 
Relations  With  Native  Amencan  Tribal 
Governments 

AQENCr:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  Hiunan 
Services  (HHS). 
action:  Notice. 

summary:  This  notice  announces  the 
final  ATSDR  jwlicy  on  conducting 
govemment-to-govemment 
relationships  with  federally  recognized 
tribal  governments.  The  draft  poUcy  was 
pubUshed  for  pubhc  comment  in  the 
Federal  Register  on  August  1,  1995  [60 
FR  39176).  The  public  comment  period 
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ended  August  31.  1995.  Comments  were 
received  from  5  individuals 
representing  tnbai  governments  and 
intertribal  councils.  This  document 
reflects  finalization  of  the  ATSDR  policy 
after  consideration  of  those  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  M  Bashor  Associate 
Administrator  for  Federal  Programs, 
Office  of  Federal  Programs,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Clifton  Road.  NT..  Maiistop  E-28, 
Atlanta.  Georgia  30333.  telephone  (404) 
639-C730 

SUPW.EMENTARY  INFORMATJON:  The 
Agency  for  Toxic  Substances  and 
Disease  Registry  issues  the  following 
policy  statement  related  to  its 
Gcvemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments: 

The  mission  of  .\TSDR  is  to  prevent 
exposure  and  adverse  human  health 
effects  and  diminished  quality  oflife 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases,  and  other  -.ources  of  pollution 
present  in  the  environment.  In  carrying 
out  its  programs.  ATSDR  works  with 
other  Federal,  State,  and  local 
government  agencies,  and  tribal 
organizations  tt.  protect  public  health. 
The  US.  Government  has  a  unique 
government-to-govemment  relationship 
with  tribal  govemmems  as  established 
by  the  US  Cons'itution.  by  treaties,  by 
statute,  by  court  decisions,  and  by 
Executive  Orders.  This  relationship 
respects  the  US  Government's  tnist 
responsibiUty  to  .American  Indians  and 
Alaskan  Natives  and  their  rights  of  self- 
government  because  of  their  sovereign 
status  .ATSDR  is  strongly  committed  to 
building  a  more  effective  day-to-day 
working  relationship  with  tribal 
governments.  , 

In  fulfilling  the  commitment  to 
establish  and  maintain  goverament-to- 
govemment  reldtion.s  with  federally 
recognized  tnbai  governments,  ATSDR 
will  be  guided  bv. 

(1)  Section  126  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabilitv  Act 
(CERCLA)  and  the  principles  set  forth  in 
the  President's  "Memorandur.i  for  the 
Heads  of  Executive  Departments  and 
Agencies  Regarding:  Govemment-to- 
Govemment  Relations  with  .Native 
.American  Triba!  Governments"  (April 
29,  1994).  In  particular.  ATSDR  wiU: 
•  In  a  manner  consistent  with  the 
protection  of  pubhc  health,  consult  writh 
tribal  governments  to  ensure  that  tribal 
rights  and  concerns  are  considered 
before  ATSDR  takes  actions,  makes 


decisions,  or  implements  programs  that 
may  affect  tribes;  and 

•  Establish  procedures  to  work 
directly  and  effectively  with  tribal 
governments. 

(2)  The  needs  and  culture  of 
individual  tribal  governments; 

(3)  ATSDR's  pnor  and  ongoing 
experience  with  tribal  governments,  and 
recognized  organizations  a.ssociated 
with  such  governments;  and 

(4)  The  need  to  enhance  coordination 
with  other  agencies  with  related  areas  of 
responsibility. 

Dated:  August  8, 1996. 
Claire  V.  Broome, 

Deputy  Admir.istrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

[FR  Doc.  96-20702  Filed  8-13-96:  8:45  am) 
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Centers  'or  Disease  Control  and 
Prevention 

nNFO-96-22] 

Proposed  Data  Cciiections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  wrill  publish  periodic 
simunaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
elegance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
•  of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information^  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson.  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Surveillance  and  Evaluation  of 
Blood  Donors  Positive  for  Human 


Immunodeficiency  Virus  (HIV) 
Antibody  or  HTV  Antigen  (0920-0329). 
In  1987,  die  President  directed  the 
Department  of  Health  and  Human 
Services  (DHHS)  to  determine  the 
nationwide  incidence  of,  to  predict  the 
future  of.  and  to  determine  the  extent  to 
which  human  immunodeficiency  virus 
(HIV)  is  present  in  various  .segments  of 
our  population.  In  response,  CDC 
formed  an  epidemiologic  team  to 
summarize  existing  information.  An 
extensive  review  of  pubUshed  and 
unpublished  data  led  to  the  conclusion 
that  even  though  there  is  information 
suggesting  a  very  large  number  of 
Americans  were  irfeded.  there  was  no 
substitute  for  carefully  and  scientifically 
obtained  incidence  and  prevalence  data. 
The  need  to  monitor  HIV  seroprevalence 
existed  on  the  national  and  at  the  state 
and  local  levels  for  public  health 
management:  targeting  and  evaluating 
prevention  programs,  plaiming  future 
health  care  needs  and  determining 
health  policy. 

On  «  i-"t^nal  bas.s.  I^1V 
seiopiev  lence  projects  in  1987 
consistea  of  monitoring  the  HIV  status 
of:  Civiiian  applicants  for  militia^' 
service:  bif>od  donors,  including  follow- 
up  risk  factor  evaluation  in 
seropositives:  and  Job  Corps  entrants. 
HIV  prevalence  was  studied  in  settings 
of  special  public  health  interest 
including  .selected  colleges  and  pnsons, 
among  health  care  workers  in  hospital 
emergency  rooms  and  among  Native 
Americans  and  homeless  persons.  Other 
national  data  sources  were  examined, 
such  as  cohort  studies  of  groups  at  risk, 
including  homosexual  and  bisexual  men 
and  IV  drug  users,  providing 
information  on  knowledge  of  AIDS  and 
risk  behaviors,  changes  in  behavior,  and 
incidence  of  HIV  infection. 

in  1987,  OMB  approved  the  "Family 
of  HrV  Seroprevalence  Surveys"  (0920- 
0232).  These  surveys  included  seven 
seroprevalence  surveys  which  involved 
interaction  with  individuals  (non- 
blinded  surveys).  One  of  these  surveys 
was  the  surveillance  and  evaluation  of 
blood  donors  positive  for  Human 
Immunodeficiency  Virus  (HIV) 
Antibody 

In  1993,  OMB  again  approved  for  3 
years  the  surveillance  and  evaluation  of 
blood  donors  who  test  positive  for 
Human  Immunodeficiency  Virus  (HTV) 
Antibody  and  their  needle-sharing  and 
sexual  partners  (0920-0329).  This 
request  is  for  an  additional  3-year 
approval.  The  total  cost  to  respondents 
is  estimated  at  $3,784. 
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Resportdents 


BIock!  donors  finterviews) 

Blood  donors  ijetuse  intefview)  ... 

Total 


No.  of 

re- 
spond- 
ents 


160 
120 


Naof 
re- 
sponses/ 
respond- 
ent 


Aver- 
age 
txjr- 

derVre- 
sponse 

(in 
hrs.) 


1.0 
0.1 


Total 

burden 

(in 

hrs.) 


160 

12 


172 


Dated:  Atigust  8, 1996. 
Wilma  G  Tohnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  96-20703  Filed  8-13-96;  8:45  am] 
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Food  and  Drug  Administration 

Jurisdiction  of  Sea  Lice  Treatment  and 
Control;  Notice  of  Public  Woritshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administrations  (FDA's)  Center  for 
Veterinar}  Medicine  is  announcing  a 
joint  Canadian-United  States  Workshop 
on  Jurisdiction  of  Sea  Lice  Treatment 
and  Control  The  purpose  of  the 
workshop  is  to  provide  a  forum  for 
discussion  of  the  impact  of  \anous 
government  entities  withm  Canada  and 
the  United  States  on  present  and 
proposed  treatment  and  control 
methods  of  sea  lice.  Also,  scientific 
aspects  of  sea  lice  drug  treatment  and 
control  will  be  discussed.  The  general 
sea  lice  topic  is  of  international  concern 
bec;ause  of  the  location  of  salmon  net- 
pen  culture  facilities  on  the  border 
between  the  United  Slates  and  Canada, 
DATES:  The  public  workshop  will  be 
held  on  Monda\-,  September  9,  1996. 
from  S  a.m.  to  6:30  p.m. 
ADDRESSES:  Tlie  public  workshop  will 
be  held  at  the  Doubletree  Hotel,  300 
,\rrav  Navy  Dr  ,  Crvstai  Citv  \'.\. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  J.  Haley,  Center  for  Veterinary 
Medicine  (HFV-152),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1682. 

Those  persons  interested  in  attending 
the  workshop  should  call  the 
information  contact  person  listed  «bove. 
There  is  no  registration  fee  for  this 
workshop,  but  advance  registration  is 
required  due  to  space  limitations. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  workshop  will  include 
discussions  oi  scientific  aspeds  of  sea 


lice  infestation  in  sabnon  net-pens  and 
of  the  impacts  of  regulation  by  multiple 
government  entities  on  treatment  and 
control  of  the  disease. 

Dated:  August  7, 1996. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  96-20752  Filed  8-13-96;  8:45  am) 

BILJWG  COO€  4160-01-* 


Health  Care  Financing  Administration 

Proposals  Submitted  for  Collection  ot 
Public  Comment:  Submission  tor  0MB 
Review 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Fmancmg  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  followTne  proposals  for  the 
collection  of  information  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  HCFA-R-107— Txpe  of  Request: 
Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Medicaid— Determining 
Liability  of  Third  Parties  and  supporting 
regulation  42  CFR  433.138;  Form  Afo.; 
HCFA-R-0107;  Use:  The  information 
collected  from  Medicaid  applicants  and 
recipients  as  well  as  from  State  and 
local  agencies  is  necessary  to  determine 
the  legal  liability  of  third  parties  to  pay 
for  medical  services  in  Ueu  of  Medicaid 
payment.  Re^gulation  42  CFR  4333.138 


requires  the  increase  of  third  party 
resources  to  improve  program 
efficiencies  and  reduce  Medicaid 
expenditures;  Frequency:  On  occasion; 
Affected  Public:  Federal  Government 
and  State,  local,  or  tribal  government; 
Number  of  Respor.dents:  Varies;  Total 
Annual  Responses:  Varies;  Total  Annual 
Hours;  171.165. 

2.  HCFA-R-1 88— Type  of  Infonnation 
Collection  Request:  New  collection; 
Title  of  Information  Collection: 
Federally  Qualified  Health  Center 
(FQHC)  Survey;  Fomi  No.:  HCFA-R- 
188;  L'se:  This  survey  is  needed  and  will 
be  used  by  HCFA  to  evaluate  the  FQHC 
Medicare  benefit  Respondents  will  be 
all  Medicare  certified  FQHC's. 
Frequency:  On  occasion;  Affected 
Public:  Not-for-profit  institutions,  and 
business  or  other  for-profit;  Number  of 
Respondents:  1,489;  Total  Annual 
Responses:  1,489;  TotaJ  Annual  Hours 
Requested:  496. 

3.  HCFA-R-193 — Type  of  Infonnation 
Collection  Request:  Existing  collection 
in  use  without  an  OMB  control  number. 
Title  of  Information  Collection:  An 
Important  Message  from  Medicare;  Form 
No.  HCFA-R-193;  L'se.- Hospitals 
participating  in  the  Medicare  program 
have  agreed  to  distribute  "An  Important 
Message  from  Medicare"  to  beneficiaries 
during  each  admission.  Receiving  this 
information  will  provide  the  beneficiary 
with  some  ability  to  participate  and/ or 
initiate  discussions  concerning 
decisions  affecting  Medicare  coverage  or 
payment  and  about  his  or  her  appeal 
rights  in  response  to  any  hospital's 
notice  to  the  effect  that  Medicare  will  no 
longer  cover  continued  care  in  the 
hospital.  Recordkeeping:  As  needed; 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit; 
Not-for-profit  institutions,  Federal 
Government,  and  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
6,700;  Total  Annual  Responses: 
11,000,000;  Total  Aimual  Hours 
Requested:  183,333. 

4.  HCFA-R-194— 7>pe  of  Information 
Collection  Request:  New  collection; 
Title  of  Information  Collection: 
Medicare  Disproportionate  Share 
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Adjustment  Procedure  and  Criteria; 
Form  \o.:  HCFA-R-194;  Use: 
Regulation  sets  up  an  alternative 
process  for  hospitals  that  choose  to  have 
their  disproportionate  share  adjustment 
statistics  calculated  based  on  their  cost 
reporting  periods  rather  than  the 
Federal  fiscal  year.  Frequency:  On 
occasion,  Affected  Public:  Business  or 
other  for-profit,  and  Not-for-profit 
institutions;  Number  of  Respondents: 
100:  Total  Annual  Responses:  100;  Total 
Annual  Hours  Requested:  100. 

5.  HCF.A.-31&— TvTJeo/fleguesf.- 
Reinstatement.  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  State  Medicaid 
Eligibility  Quality  Control  Sample 
Selection  Lists;  Form  No.:  HCFA-319; 
i'se:  The  State  VfEQC  sampling  Ust  is 
necessary  for  regional  offices  to  control 
and  track  State  MEQC  reviews.  The 
sample  selection  lists  contain 
identifying  information  on  Medicaid 
beneficiaries.  Frequency:  Monthly; 
Affected  Public  State,  local,  or  tribal 
government.  Sumbtr  of  Respondents: 
55;  Total  AnnuaJ  Hours:  5,280. 

6  HCF.A-856 — Type  of  Information 
Collection  Request:  New  Collection; 
Title  of  Information  Collection:  National 
Payer  Identifier  (PAYER-ID);  Form  No.: 
HCFA-856   Use:  The  PAYER-ID  will 
allow  payers  of  health  care  claims  to  be 
identified  by  a  unique  numeric 
identifier  PAYER-ID  numbers  will  be 
assigned,  but  not  Umited  to  the 
following  groups:  Medicare,  Medicaid, 
VA,  Public  Health  Service,  large 
employers  and  imions,  HMOs,  large 
insurers,  etc..  Frequency:  One  time 
(reporting);  Affected  Public:  Not  for 
profit  in.stitutions.  business  or  other  for 
profit.  Federal  government.  State,  local 
or  tribal  government;  Number  of 
Respondents  85.000;  Total  Annual 
Responses:  85.000.  Total  Annual  Hours: 
85.000 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-4193,  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
foliowing  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention  .Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  D.C.  20503. 


Dated:  August  6,  1996. 

Ed%vin  J.  Glatzel, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources. 

(PR  Doc.  96-20668  Filed  8-13-96;  8:45  am] 

BIUMOI  CODE  412(M>3-P 

Office  Of  Inspector  General 

Program  Exclusions:  July  1996 

agency:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  July  1996,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Sut)iect.  city,  state 


Effective 
date 


PROQRAII4-RELATED  CONVICTIONS 


AHUMADA,  ABELARDO  RAMI- 
REZ, TUCSON,  AZ  

AMERICAN  HEALTH  PROD- 
UCTS INC.,  HUNTINGCXDN 
VALLEY.  PA 

ASSOCIATED  HEALTH  SERV- 
ICES, MANASSAS,  VA 

BARNES,  CARNELL  M., 
HAWORTH,  OK  

BEALE  STREET  PHARMACY, 
HINGHAM.  MA 

BENEFICIAL  HEALTH  PROD- 
UCTS INC..  HUNTINGDON 
VALLEY.  PA 

BLANCHARD.  LISA  R.,  MIL- 
WAUKEE, Wl  

BOYD,  JOE  T..  BIG  SPRING, 
TX  

BRAMBIU,  KRISTINA  ROW- 
LAND, RODEO.  CA  


08/11/96 

0a08/96 
08/08/96 
08/13/96 
08/13/96 

08/08/96 
08/12/96 
08/13/96 
08/11/96 


COCIVERA,  JOHN,  HUNTING- 
DON VALLEY.  PA  

CONDE.  ANA,  HIALEAH.  FL  

DAVIDSON.  DENISE  E., 

OILTON.  OK  

DAVIDSON,  CHORDE  W.. 

OILTON.  OK  

DESAlVO,  WENDY  M.,  PHOE- 
NIX, AZ „ 

DRUMHELLER.  WILLIAM,  HAN^ 

OVER.  VA  : 

ESAU.  PAUL  A..  OKUHOMA 

CITY,  OK  

GOINS,  JUDITH.  ERLANGER. 

KY 

HOECKLE,  CATHERINE  PAU- 

LETTE,  MINNEAPOLIS,  MN  ... 
HOFFM.*.N.  J.*,ME£  F  JP, 

FORT  COLLINS,  Co"....' 

HURLEY,  CAROL,  AUSTIN,  TX 
KAREFA-SMART,  SUZANNE, 

CHEVY  CHASE,  MD 

KARLAVAGE.  JOHN  J., 

WATSONTOWN,  PA 

KARSCH.  PAUL,  BOCA 

RATON,  FL  

KEENE.  DONALD  R., 

HINGHAM,  MA  

KENTUCKY  CONVALESCENT 

SUPPLY,  CINCINNATI,  OH  ... 
KIM,  SANG  LY,  BELLFLOWER, 

CA   

KLUMP,  HOWARD,  CIN- 
CINNATI, OH  

LEALOFI,  MALEKO  I..  KENT, 

WA  

LUTHER,  ROBERT  J., 

HOLLIDAYSBURG,  PA  

MAKRIDAKIS,  NIKOLAOS  N., 

FORT  WAYNE,  IN 
MASSEY  ANALYTICAL  LABS 

INC..  BRIDGEPORT,  CT  

MAYOPGA,  SANDRA,  MIAMI, 

FL  

MCCLENDON,  CARROLL 

LORENE.  BLOOMBURG,  TX 
MCMAHON.  NONA  DYER,  MA- 
NASSAS, VA  

MID  ATLANTIC  HEALTH  PROD- 
UCTS, HUNTINGDON  VAL- 
LEY. PA 

MILLS,  ROBERT  jACKSON,  ST 

SIMONS  ISLAND,  GA    

MILLS.  MARGIE  B.,  ST  SIMONS 

ISLAND.  GA  

MOHAMED,  HASAPALL,  EAST 

HARTFORD,  CT  

NORTH  AMERICAN  HEALTH 
INDUST,  HUNTINGDON  VAL- 
LEY, PA  

PARKE.  DOTTY,  CANADAIGUA, 

NY  

REGESTER,  YVONNE,  BOCA 

RATON,  FL  

RICHARDS.  CAROL  E.,  PORT 

ST  LUCIE,  FL 

ROOKS.  SCOTT,  GREENFIELD. 

OH  

SHAW,  DOROTHY,  BRYAN,  TX 
SILVERSON   DANIEL  W., 

LEWISTON,  ID  

TAUBES,  HARVEY,  GREAT 
NECK,  NY  


Effective 
date 


08/08/96 
08/06/96 

08/13/96 

08/13/96 

08/11/96 

08/12/96 

08/13/96 

08/06/96 

08/12/96 

08/13/96 
08/13/96 

08/11/96 

08/08/96 

08/08/96 
08/13/96 
08/06/96 
08/11/96 
0&'06/96 
08/11/96 
08/08/96 
08/12/96 
08/13/96 
08/06/96 
08/13/96 
08/08/96 

08/08/96 
08/06/96 
08/06/96 
08/12/96 

08/08/96 

08/13/96 

08/08/96 

08/12/96 

08/12/96 
08/13/96 

08/11/96 

08/13/96 
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Subject,  oty,  state 


TE  RONDE  CAROL  J..  JACK- 
SON, Wl  

TOWNSEND,  BERNARD  8.. 
SACRAMENTO,  CA  „. 

U.S.  HEALTH  PRODUCTS  INC 
HUNTINGDON  VALlEV.  PA 

UNIVERSAL  MEDICAL  COM- 
PANY INC..  HUNTINGDON 
VALLEV,  PA  

VEGA.  NORA.  HIALEAH.  FL  .... 

WEBER,  viAMES  K.,  PITTS- 
BURGH. PA  


Effective 
date 


Subject,  city,  state 


Effecftve 
date 


Sutxect  0!^  state 


08/12/96 
Oa/11/96 

08/0&'96 


0&'0&'96 
Oa'06/96 

Oa/08/96 


UCENSE  REVOCATION/SUSPCNSJON/ 

SURRENDER 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


BATES,  PINKIE  L.  BIR- 

MINGHAM  AL      

oa'06/96 

BRADDOCK.  KAREN  SUE. 

ISSAOUAH,  WA    

08/1 -"96 

CROWE,  RONNA.  DURAND,  Ml 

08/12/96 

HORTON,  DONALD  L.,  COM- 

MERCE CITY.  CO   

08/13/96 

MAXWELL,  VIRGINIA  L,  BIR- 

MINGHAM   Al.           

08/06^96 

PRIMUS  vvETTE,  DECATUR, 

Al 

oe/06.'9e 

ROGERS.  BOBBIE,  WEST 

BLOCTON   Al      

08*136/96 

SAMPSON,  GERALDINE 

ObADOYE,  NAPLES.  TX  

08^13/96 

THOMAS,  STANLEY  K.  JR., 

WARREN,  Ml   

08/12/96 

WARD,  SABRINA  F    MIDWEST 

CITf    OK    

08/13/96 

AHRENS,  SHERRY  M., 

MARSHAL^TQWN.  lA    

ANDERSON, CHERYLEE  JAE. 
BURNSVILLE.  MN  

BAKONIS.  WILLIAM  L,  AM- 
STERDAM, NV        „ 

BATES,  WILBERT,  DENVER. 
CO  _.. 

BUSSF  VICKI  L,  ST  LOUIS 
PARK   MN  

CHANCE,  DARLENE  M.,  DES 
MOINES,  iA    

COCKS.  JAMES  ROBERT, 
CUS»-ING   ME  

CXX)K    WIL^iAM  H.,  STRAT- 
FORD, CT    

da; LEV.  MICHAEL  JOSEPH. 

DOUGLAS    A2  

DAv   KEl^v  »..  BRIGHTON. 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


BELONOS,  STELLA  E.,  PROVI- 
DENCE, Rl  „ 

CARPENTER.  DARRELLG.. 
FAIRFIELD.  ME  

DELIA,  FRANK  A..  BLUE  BELL, 
PA  

EDGLEV   B   W!Ll!AM,  PORT 
TOWNSEND,  WA   

FARRELL,  TAMMY  L,  WELLS, 
ME  

GARFINKEL,  BARRY,  MIN- 
NEAPOLIS, MN 

LEIGHTON,  HUGH  M.  JR..  AU- 
BURN  ME 

MCCRILLIS,  USA  M..  PORT- 
LAND, ME    

MOORE,  BONNIE  FAYE.  TUC- 
SON, AZ  

OLIVER,  IRENE  H..  FARMIf^G- 
TON,  ME  

SANDERSON  VQLANDA  D.. 
WINDHAM,  ME  

SCHEINEc   DAVE  E.,  PHILA- 
DELPHIA, PA  „ 

WRIGHT,  KAREN  S., 
WATERVILLE,  ME  


08/13/96 
08/13/96 
08/08/96 
08/11/96 
08/13/96 
07/0&«6 
08/13/96 
08/13/96 
08/11/96 
08/13/96 
08/13/96 
08/08/96 
08/^3m 


CONTROLLED  SUBSTANCE  CONVICTIONS 


BELLUCCI 
Wl  

.  JOHN  B. 

.  TREVOR, 

08/12/96 

WAKHAM, 
WV 

GARY  A., 

GILBERT. 

08/08/96 

EuiAN.  GILBERT  J.,  SANTA 
CiJVRA.  CA    

ElSASSER,  MARK  H.,  BROOM- 
FIELD,  CO 

cELiCi   SUSAN  WARWICK.  Rl 

=^0STER,  JOSEPHINE  A,.  LAKE 
CITY.  MN   

GEER,  SHARON  R..  BLOOM- 
INQTON,  MN 

GIBSON.  ROBERT  L, 

.EDVARD,  CT  

HAlUDAy    RONALD  K.  Ill,  MIN- 
NEAPOLIS, MN  „ 

HANING.  RAY  v..  PROVI- 
DENCE. Rl  „ 

HUYNH,  TUAN,  ST  PAUL.  MN 

JUSTOFIN,  MARK  A.,  WEST 
HA2ELT0N,  PA  

KEITA,  MAMADI.  WASHING- 
TON, DC   

LEPLEY.  CHARLES  R.,  MOUNT 
KISCO,  NY  

LINDELIEN,  KRYSTINE  A.,  ST 
PAUL,  MN  

LIPEZKER,  AMEUA  SUSAN. 
CHICAGO,  IL  

LIPOFF.  DENNIS,  NORTH- 
BROOK,  IL  

LOMBARDO,  STEPHEN  J., 
STATEN  ISLAND,  NY  

MACHECA.  DEBRA  LYNN. 
HUNTINGTON  BCH,  CA   

MANGLA,  JAGDISH  CHAND, 
PITTSFORD.  NY  

MESSINA,  SARA,  CHESTER, 
CT 

MILLER,  DONALD  B..  EDINA, 
MN 

MONROE,  DANIEL,  HARRISON, 
NY  

NELSON.  MARK  V..  CAREY, 
NC  

NICHOPOULOS.  GEORGE  C, 
MEMPHIS,  TN 

NOLL,  RICHARD  J..  WIND  GAP. 
PA 

NOVEROSKE,  SUSAN.  W  ELIZ- 
ABETH, PA  

OPPLINGER,  GARRET  L. 
WESTMINSTER,  CO  -.. 


08/-'2'96 

08/1 2^96 

06/13^6 

08/13/96 

06/12/96 

06/12/96 

08/1 3«6 

08/1 3«6 

08/11/96 

08/13/96 

08/11/96 

08/1 3«6 
08/1 3«6 

08/12/96 

08/12/96 

08/13/96 
08/12/96 

:)» •  3'96 

3a- 2*96 
08A)8/96 
06/08/96 
08/13/96 
08/1 2«6 
08/12/96 
08/12/96 
08/13/96 
08/11/96 
08/13/96 
08/13/96 
08/1 2«6 
08/13/96 
06/06/96 
08A)6/96 
08/08/96 
08/08/96 
08n3/96 


oEmGREW.  RUTH  M..  CRAN- 

OUIMBY,  SUSAN  A..  HOPKINS, 
MN  „ 

ROSE.  SHARON  D..  EAGLE 
RIVER  AK 

RYAN.  KENNETH  J.,  ALEXAN- 
DRIA. MN  

SANTIAGO.  PATRCIA  A..  CH»- 
CAGO,  IL 

SAPPINGTON,  JOHN  S.. 
PROVIDENCE,  Rl 

SCHAFER,  KENT  LEE.  NEW- 
PORT NEWS.  VA  „ 

SHANGOLD,  MARK.  EASTON, 
CT - 

SIAHAAN.  EDWARD 
HALOMOAN.  RANCHO 
CUCAMONGA.  CA  

ST.  HILL,  GEORGE  E.. 
PATERSON.  NJ  „.„ 

STOLOFF.  HERBERT.  BAN- 
TAM. CT -... 

UREUUS.  SCOTT  N..  WATER- 
LOO. lA  „ 

VERA.  ALFONSO.  PUEBLA. 
MExrco 

WALDROP,  NONA  D.,  STORM 
LAKE.  lA 

WOODY,  KATHLEEN  J.. 
ANKENY,  lA  


E«ecttve 
date 


08/13/96 
06/12/96 
08/11/96 
06/12/96 
06/12/96 
06/13/96 

oe/oe«6 

06/13/96 

08ni/96 
06/13/96 
08/1 3«6 
08/12/96 
08/13/96 
06/12/96 
08/12/96 


FEDERALySTATE  EXCLUSJON' 
SUSPENSION 


HEINE,  THOMAS  J.,  GREEN- 
DALE.  Wl  _ 

KAUFOLD.  ARTHUR  S., 
BROOKLYN.  NY  

MASKARON.  MICHAEL  P., 
BROOKLYN,  NY  

PAAR,  CHERYL  L,  ONALASKA, 
Wl  


06/12/96 
06/13/96 

08/13/96 
08/12/96 


fraud/kk:kbacks 


MILLER,  ANNE.  BLUE  BELL, 
PA 

MILLER,  ROBERT.  BLUE  BELL, 
PA 

TALISMAN.  HERBERT  L.  FORT 
LAUDERDALE,  FL  

WOLK.  ROBERT  P..  PHILADEL- 
PHIA, PA  

WOLK,  HARRIET.  PHILADEL- 
PHIA. PA  


06/05/96 
06A)6/96 
OS/24/96 
06/10/96 
06/10/96 


OWNED'CX>NTROLLED  BY  CONVICTED/ 

EXCLUDED 


BOYD  CHIROPRACTIC  CLINIC. 

BIG  SPRING,  TX  

08/13^96 

CLAY  CHIROPRACTK;.  BIR- 

MINGHAM. AL  

06m/96 

DERENZO  AND  ASSOCIATES. 

BERWYN,  PA 

08/08/96 

HILLCREST  CLINICS.  INC.,  BK3 

SPRING.  TX 

06/13«6 

I.M.G.  TESTING.  INC..  BK3 

SPRING,  TX 

08/13«6 

LEONAS  &  ASSOCIATES, 

PALOS  HEIGHTS,  IL  ™ 

08/12/96 
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Subject,  crty,  state 

Effective 
date 

MEQ-AMERICA  CLINICS.  ih4C.. 

BIG  SPRING,  rx  

08/13/96 

MED-AMERICA  HEALTH  CEN- 

TER  BIG  SPRING,  rx  

08/13/96 

MEDICINE  SHOPPE   GOLO- 

RAiX)  SPRINGS.  CO  _ 

08/1 3«6 

MEDICINE  SHOPPE   COLO- 

RADO SPRINGS   CO  

08/13/96 

MID  AMERICA  DIAGNOSTICS, 

iNC  ,  BIG  SPRING,  TX  

08/13/96 

SAFETY  MEDiA^  TRANSPOR- 

TATION, BRVAN.  ^X  

08/13/96 

3CHAEFFER  CHIROPRACTIC. 

CORALVILLE.  lA 

08/12/96 

DEFAULT  ON  HEAL  LOAN 

ABENDAN   MARILOU  S.,  AL- 

3AN>    CA   

08/11/96 

ADEDARA,  iSAAC  0..  HYATTS- 

VILLE,  MD  

08/08/96 

ALSHOUSe-ELUS,  LUANNE  S., 

TERRELL,  TX   

08/13/96 

ANDERSON,  ANGELA  J..  TOR- 

RANCE   CA  

08/11/96 

SARBALA,  PATRICIA  JEANNE. 

■FRESNO.  CA  

06/11/96 

BERG.  TROY  LYNN.  HUNTING- 

TON BCH,  CA  „.... 

08/11/96 

BRENT,  GLORIA  J..  DETROIT. 

Ml   

08/12/96 

BRINKER   RICHARD  B..  PORT 

HUENEME,  CA   

08/11/96 

BROWN,  DAVID  A,,  ATHOL,  MA 

08/13/96 

BURNETT,  KEVIN  M„  SOUTH 

BEND.  IN  

08/12/96 

CALHOUN.  GEORGE  W.,  AUS- 

TIN. TX 

08/13/96 

CANNON.  FRED  C.  COLUM- 

BUS  MO  

07/01/96 

CATALFO,  TIMOTHY  L. 

ALPHARETTA.  GA  

08/06/96 

COX,  STEWART  J..  PLEASANT 

HILL.  CA    

08/11/96 

CZEGlECv    FERENC  D., 

PLANDOME,  NY  

08/13/96 

DHALIWAL,  EMALINE  K.. 

MORENO  VALLEY,  CA  

08/11/96 

DhARMA-hAYNES,  GEETHA 

ALICE,  lOS  ANGELES,  CA  ... 

08/11/96 

DOBSON.  JUSTiNE  E.,  FLOR- 

ENCE. OP  

08/11/96 

DONE.  BYRON  H..  WALNUT 

CREEK,  CA  

08/11/96 

DOSUNMU.  BENZENA  V.. 

BROOKLYN,  NY  

08/13/96 

ELI,  DESIREE  D..  CAPfTOLA. 

CA   

08/11/96 

3AR2A   RUDOLPH  P.,  SAN 

JOSE,  CA    

08/11/96 

GRAY   SCOTT  0  .  HEMET.  CA 

08/11/96 

HOLMAN,  STANLEY  F..  LOUIS- 

VILLE. KY  

08/06/96 

H0PFNER-K02EL.  NOREEN 

v..  POWDER  SPRINGS.  GA 

08/06/96 

HORGASH.  JOHN  S.. 

HORSHAM,  PA  

OBm/96 

JONES,  THOMAS  R.. 

ELI2A8ETHTON,  TN  

08A)6/96 

KAISER-COELLO,  KAREN  K., 

PARKLAND,  FL 

07/17/96 

KATZ,  ALjAN  S  .  NEW  CITY.  NY 

08/1 3«6 

KEE.  VALLERIE  B..  FRED- 
ERICK. MD 
LACY.  SHARON  J.. 
GUERNEVILLE.  CA 

LAMB,  ROBERT  D 
SEBASTOPOL,  CA 

L>VUGHTER,  JAMES  S.,  SAN 
DIEGO,  CA 

LEES,  COREY  R..  HARRIS- 
BURG.  PA 

LEWIS,  EDWARD  L,  AUBURN. 
CA 

MAST.  BARRY  C.  CAMARILLO. 
CA 

MAYFIELD-ANDREWS, 
SHERYL  A.,  SAN  DIEGO.  CA 

MILLER.  ALAN  KENT. 
MONROEVILLE.  PA  

MITCHELL.  ALBERT.  PHILA- 
DELPHIA. PA  

NEIS-WHINERY.  RAMONA. 
KANSAS  CITY.  KS  

NICKELU  SCOTT  B.,  FENTON. 
MO 

NORIE.  JOHN  B..  PALM 
SPRINGS,  CA  

OLIVER.  MONTE  B..  LINDALE. 
TX 

PLACIDE.  FRANTZ.  EL  PASO, 
TX 

PORADA.  STANLEY  L,  CREST- 
WOOD,  IL 

ROCHA,  MARK  W..  ANZA.  CA 

SALMON.  KEVIN  M..  PALOS 
HEIGHTS,  IL  

SCHINKAI,  DAVID  JAMES. 
LAKEPORT.  Ml  

SMITH,  JONATHAN  M.,  DECA- 
TUR, IN  

SOHRAB.  NEDA.  COSTA 
MESA.  CA  

STRATTON,  MARK  W.. 
DUQUOIN,  IL  

THOMPSON.  SAM.  ELMIRA.  NY 

URLING,  WENDELL  P., 
CHESHIRE.  CT 

VON  BRINCKEN.  FREDERICK. 
SEbONA.  AZ  

WAHL.  DAVID  G..  MONTGOM- 
ERY, MN  „ 

WALBURN.  KEITH  J.,  OCALA. 
FL  

WEBER.  GEORGE  L. 
HORSHAM.  PA  

WOYWOOD.  ROGER  B..  DAL- 
LAS. TX 


Effective 
date 


SECTION  1128Aa 


BAILEY.  JOHN  L. 
CHANNELVIEW.  TX 


08/08/96 

08/1 1*96 

08/11/96 

08/i1,'96 

08/08/96 

08/11/96 

08/11/96 

08/11/96 

08/08/96 

07/02/96 

08/13/96 

08/1  Z'96 

08/11/96 

08/13/96 

08/13/96 

08/12/96 
08/11/96 

Oft' 12/96 

08/12/96 

08/12/96 

08/11/96 

08/12/96 
08/13/96 

08/13/96 

08/11/96 

08/12/96 

08/06/96 

08/08/96 

08/13/96 


08/13/96 


Dated:  August  2.  1996. 

WiUiam  M.  Liberad. 

Director.  Health  Care  Administrative 
Sanctions,  Office  of  Enforcement  and 
Compliance. 

(PR  Doc  9&-20664  Filed  8-13-96;  8:45  ami    ' 

BILUNQ  CODE  41S0-04-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  lOfd]  of  the 
Federal  Advison  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2\  notice 
IS  hereiiy  given  of  the  fol!ou-ing  Division 
of  Rfsearch  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

JOote:  August  16,  1996. 

Time:  1:00  p.m. 

Place:  NIH  Rockledge  2,  Room  4142, 
Telephone  Conference. 

Contsct  Person:  Dr.  Cdrauud  Copeland. 
Scientifir  Review  Administrator.  6701 
Rociiledge  Drivp  Room  4142  Bethesda, 
Vlaryiand  20892    1301)  435-1715. 

Thi.-  notice  is  being  pubhstied  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  bv  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveai  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  persona!  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93  333.  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93  892,  93,893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  7, 1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-20669  Filed  8-13-96;  8:45  am) 

aiLUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda :  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences 

ZJote;  August  12.  1996. 

Time:  1:00  p.m. 

Place  NIH.  Rockledge  2,  Room  4210 
(Telephone  Conterence), 

Contort  Person:  Dr  Bruce  Maurer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4210.  Bethesda, 
Maryland  20892.  (301)  435-1225. 
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Name  of  SEP:  .Microbiological  and 
Immunological  Sciences 

Date  .August  13.  1996 

Time  1  00  p  m 

Place  MH  Rockledge  2,  Room  4210 
(Telephone  Conference). 

Contact  Person  Dr.  Bruce  Maurer, 
Scientific  Review  .Administrator.  6701 
Rockiedge  Drive,  Room  4210,  Bethesda, 
Maryland  20892,  (301)  435-1225. 

Same  of  SEP-  Microbiological  and 
Immunological  Sciences 

Date  .August  14   1996. 

Time  1  00  p.m. 

Place  NIH.  Rcx;kledge  2.  Room  4210 
(Telephone  Conference). 

Contact  Person  Dr  Bruce  Maurer. 
Scientific  Review  .Administrator.  6701 
Rockledge  Drive.  Room  4210.  Bethesda, 
Maryland  20892.  (3011  435-1225. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and'or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  andor  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  .Assistance 
Program  N'os  93  306.  93  333.  93.337,  93.393- 
93  396.  93  837-93  844   93  846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  8.  1996. 
Susan  K.  Feldiinan, 
NIH  Committee  Management  Officer. 
(FR  Doc  96-20765  Filed  8-9-96;  3:12  pm) 

BILLING  CODE  «14(M)1-«I 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-055-06-1 430-01;  AZA-25117] 

Arizona:  Notice  of  Realty  Action;  Lease 
of  Public  Lands  for  Airport  Purposes  In 
La  Paz  County,  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notification  of  Public  Lands  for 

Airport  Piuposes  Lease. 

SUMMARY:  The  followng  described 
public  lands  m  La  Paz  County.  Arizona, 
have  been  examined  and  found  suitable 
for  lease  under  the  provisions  of  the  .\r\ 
of  May  24.  1928  (49  U.S.C.  Appendices 
211-213).  The  Town  of  Quartzsite 
proposes  to  use  the  land  for  a 
Community  Airport. 

Gila  and  Salt  River  Meridian,  .Arizona 
T.4N.,R.18W.. 


Sec.  19.  those  lands  south  of  Interstate  10 

within  lot  4,  SEV4SWV4,  SMiSEV.; 
Sec.  30,  lots  1  to  4,  inclusive,  EVi.  EV<iW%; 
Sec.  31.  lots  1  to  4.  inclusive.  EVi,  E'/iW'/i. 
The  area  described  contains  approximately 
1,380  acre? 

SUPPLEMENTARY  INFORMATION:  The  land 
is  not  required  for  any  Federal  purposes. 
The  lease  is  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  lease  when 
issued  would  be  subject  to  the  following 
terms,  conditions,  and  reservations; 

1.  Provisions  of  the  Airport  Act  of 
May  24,  1928,  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  15  foot  wide  right-of-way  (AZA 
22287)  for  a  buried  communication 
cable. 

3.  A  road  right-of-way  (AZPHX 
086772)  for  a  county  road. 

4.  A  50  foot  wide  right-of-way  (AZA 
21968)  for  a  natural  gas  pipeline. 
DATES:  L'pon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  lands  will  be  segregated  from 
all  forms  of  appropriation  imder  the  ■ 
pubhc  land  laws,  including  the  general 
mining  laws,  except  for  lease  under  the 
Airport  Act  of  May  24,  1928.  The 
segregative  effect  will  end  upon 
issuance  of  the  lease  or  1  year  from  the 
date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease  of  the  lands  to  the 
District  Manager.  Yuma  District  Office, 
2555  East  Giia  Ridge  Road,  Yuma. 
Arizona  85365 

EFFECTIVE  DATE:  In  the  absence  of  any 
objections,  the  decision  to  approve  this 
realty  action  wiU  become  the  final 
determination  of  the  Department  of  the 
Interior 

FOR  FURTHER  INFORMATION  CONTACT: 
Realtv  Speciaiist  Dave  Curtis,  Yuma 
.\rea  Office,  2555  East  Gila  Ridge  Road. 
Yuma,  Arizona  85365,  telephone  (520) 
317-3237. 

Dated:  August  2. 1996. 
Gail  Acheson, 
Acting  District  Manager. 
[FR  Doc  96-20656  Filed  8-13-96;  8:45  am] 

BILUNG  CODE  MIO^Z-M 

[NH»-01 8-86-1 430-02;  NMNM  95860] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification:  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


summary:  The  following  public  lands  in 
Santa  Fe  County,  New  Mexico  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Royal  Qty  Radio  Control  Club,  Inc., 
under  the  provisions  of  the  Recreaticm 
and  Public  Purposes  Act.  as  amended 
(43  U.S.C  869  et  seq.).  The  Royal  Qty 
Radio  Control  Club,  Inc.  proposes  to  use 
the  lands  for  a  radio  controlled  model 
aircraft  flying  site. 

New  Mexico  Principal  Mendian 

T.  16  N.,  R.  7  E.. 
Sec.  1:  within  Lot  7. 
Containing  approximately  2  acres  +/  - . 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  ELM  land  use 
planning  and  woidd  be  in  the  public 
interest. 

The  lease/conveyance,  when  issued, 
will  be  subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior.     . 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authcmty  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Taos  Resource  Area.  228 
Cruz  Alta.  Taos,  NM  87571. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  fitim  all  other  forms  of 
appropriation  imder  the  pubUc  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Pubhc  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  BLM  Albuquerque  District 
Office,  435  Montano  NE,  Albuquerque. 
New  Mexico  87107. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  radio 
controlled  model  aircraft  Dying  site. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whethw 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
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Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  m  the 
apphcation  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitabiUty  of  the 
land  for  a  radio  controlled  model 
aircraft  flying  site 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  August  2.  1996. 
Michael  R.  Ford. 
Dtstnct  Kicip.Q^i^r. 

IFR  Doc.  96-20746  Filed  8-13-96;  8:45  am) 
B<UJNO  CODE  4310-fB-P 


National  ParV  Service 

Notice  of  Intention  to  Extend  an 
Existing  Concession  Contract 

AOENCY:  National  Park  Service,  Interior. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Paric  Service  intends  to 
extend  the  concession  contract  with 
Katmailand,  Inc.,  at  Katmai  National 
Park  for  a  period  of  approximately  3 
years  through  December  31,1 999. 
FOR  FURTHER  INFORHflATlON  CONTACT: 
Rebecca  Rhea,  .'\cting  Senior  Contract 
.\nalyst.  .National  Park  Service.  2525 
Gambell  Street.  Room  107,  Anchorage, 
Alaska  99503-2892  Phone  (907) 257- 
2529 

SUPPLEMENTARY  INFORMATION:  The 
concession  contract  with  Katmailand, 
Inc..  authorizing  it  to  provide  lodging, 
food  service  transportation,  and  other 
services  within  Katmai  National  Park 
expired  by  limitation  of  time  on 
December  31.  1995,  and  was  extended 
until  December  31,  1996  The  National 
Park  Service  does  not  intend  to  issue  a 
prospectus  soliciting  bids  for  a  contract 
for  an  extended  penod  until  plaiming 
can  be  conducted  to  determine  the 
future  direction  for  concession  services 
at  this  site.  The  plannmg  may  affect  the 
future  of  this  operation,  and  may  take  as 
long  as  3  years  to  complete.  Until 
planning  is  concluded,  it  is  not  in  the 
best  interest  of  the  National  Park  Service 
to  enter  into  a  long-term  concession 
contract  for  thi.s  operation.  This 
extension  may  be  for  a  lesser  period 
should  plannmg  conclude  and  a 
renewal  process  be  conducted  wrhich 
results  in  the  award  of  a  new  long-term 
concession  contract.  This  existing 
concessioner  has  performed  its 
obhgations  to  the  satisfaction  of  the 


Secretary  and,  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  a  preference  in  the 
extension  of  this  contract.  This  means 
that  the  extension  will  be  awarded  to 
the  party  submitting  the  best  offer, 
provided  that  if  the  best  offer  was  not 
submitted  by  the  existing  concessioner, 
then  the  existing  concessioner  will  be 
afforded  the  opportunity  to  match  the 
best  offer.  Section  1307  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  estabhshed  certain  nghts  and 
preferences  for  continuing  and  selecting 
visitor  service  providers.  Consideration 
and  application  of  Section  1307  will 
occur  at  the  time  of  award.  If  the 
existing  concessioner  does  not  agree  to 
the  terms  of  the  extension,  the  right  of 
preference  shall  be  considered  to  have 
been  waived,  and  the  extension  will 
then  be  awarded  to  the  party  submitting 
the  best  responsive  offer. 

Because  of  the  limited  term  of  the 
proposed  extension,  the  National  Park 
Service  is  not  encouraging  the 
submission  of  offers  by  anyone  but  the 
incumbent  in  response  to  this  proposal, 
but  plans  to  do  so  at  the  time  the 
contract  is  renewed  for  a  longer  term. 
However,  as  required  by  law.  the 
National  Park  Service  will  consider  and 
evaluate  all  offers  received  in  response 
to  this  notice.  Anyone  interested  in 
obtaining  further  information  about  this 
proposed  extension  should  contact 
Rebecca  Rhea,  National  Park  Service, 
2525  Gambell  Street,  Room  107, 
Anchorage,  Alaska  99503-2892  (phone 
907-257-2529)  no  later  than  15  days 
following  pubUcation  of  this  notice  to 
obtain  a  prospectus  outlining  the 
requirements  of  the  proposed  extension. 
Any  offer  submitted  as  a  result  of  this 
notice  must  be  received  by  the  Alaska 
Field  Office  no  later  than  30  days  after 
the  date  of  pubUcation  of  this  notice. 
Robert  D.  Barbee, 
Alaska  Field  Director. 
[PR  Doc.  96-20632  Filed  8-13-96;  8:45  am) 

BILUNC  COOE  4310-70-M 

Dayton  Aviation  Heritage  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Dayton  Aviation  Heritage  Commission. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463). 

MEETING  DATE,  TIME,  AND  ADDRESSES: 
Tuesday,  September  3, 1996;  5:15  p.m. 
to  6:30  p.m.,  Innerwest  Priority  Board 


conference  room,  1024  West  Third 
Street,  Dayton.  Ohio  45407. 

AGENDA:  This  business  meeting  wrill  be 
open  to  the  pubUc.  Space  and  facilities 
to  accommodate  members  of  the  pubUc 
are  limited  and  persons  accommodated 
on  a  first-come,  first -served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
Superintendent.  Davton  Aviation,  1 
week  prior  to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Gibson.  Superintendent, 
Dayton  Aviation.  National  Park  Service. 
P.O.  Box  9280.  Wright  Brothers  Station, 
Davton.  Ohio  45409.  or  telephone  513- 
225-7705. 

SUPPLEMENTARY  INFORMATION:  The 

Dayton  Aviation  Heritage  Commission 
was  established  by  Public  Law  102-419, 
October  16,  1992. 

Dated:  July  25.  1996. 
William  W.  Schenk, 

Field  Director.  Midwest  Field  Area 

(PR  Doc  9&-20732  Filed  8-13-96;  8:45  am] 

BILUNQ  COOE  4310-7«M> 


National  Park  Service 

Keweenaw  National  Historical  Park 
Advisory  Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Conunission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

MEETING  DATE  AND  TIME:  Tuesday, 
October  29,  1996;  8:30  a.m.  until  4:30 
p.m. 

ADDRESS:  Keweenaw  National  Historical 
Park  Headquarters.  100  Red  Jacket  Road 
(2nd  floor),  Calumet,  Michigan  49913- 
0471. 

AGENDA  TOPICS  INCLUDE:  The  Chairman's 
welcome;  minutes  of  the  previous 
meeting;  update  on  the  general 
management  plan;  update  on  park 
activities:  old  business;  new  business; 
next  meeting  date;  adjournment.  This 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
Keweenaw  National  Historical  Park  was 
established  by  Public  Law  102-543  on 
October  27.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Keweenaw  National 
Historical  Park,  WiUiam  O.  Fink,  P.O. 
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Box  471.  Calumet.  Michigan  49913- 
0471,906-337-3168. 

Dated:  July  25,  1996. 
William  W   Schenk, 

F:t:r!  Director  Midwest  Fie!d  Area. 

yp.  Dcx:   96-20731  F-.iBci  »-l  j-96;  8:45  am] 

BILUNG  COOf  4310-7(V-P 


National  Parte  Service 

Mississippi  River  Coordinating 
Connmlssion  Meeting 

agency;  Naticnai  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Mississippi 
River  Coordinating  Commission  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisor)'  Committee  Act  (Public 
Law  92-463] 

MEETING  DATE,  TIME,  AND  ADDRESS: 
Wednesday,  September  11    1996.  6:30 

p.m.  to  9:30  p.m.;  Hastings  City  Hall, 
Community  Room,  101  Fourth  Street 
East.  Hastings.  Minnesota. 

AGENDA:  An  agenda  for  the  meeting  will 
be  available  b\  September  4,  1996. 
Contact  the  Superintendent  of  the 
Mississippi  National  River  and 
Recreation  .Area  (MNRR,A1  at  the 
address  listed  below.  Public  statements 
about  matters  related  to  the  MNRRA 
will  be  accepted  at  this  time. 
SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696.  dated  November  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent  jo.Ann  Kyral. 
Mississippi  National  River  and 
Recreadon  Area,  175  East  Fifth  Street, 
Suite  418.  St.  Paul,  Minnesota  55101 
(612-290-4160). 

Dated:  July  30, 1996. 
William  W  Schenk, 

Field  Director.  Midwest  Field  Area. 

(FR  Doc.  96-20730  Filed  8-13-96;  8:45  am] 

BILUNO  CODf  431(X-Tfr-P 


Missouri  National  Recreational  River 
Advisory  Group 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 

for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Group  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
MEETING  DATE,  TIME,  AND  ADDRESSES: 
Thursday,  August  22,  1996,  1;30  p.m.; 


City  Hall  Conference  Room.  Wagner 

South  Dakota, 

AGENDA  TOPICS  INCLUDE: 

1.  Review  of  changes  incorporated 
into  the  draft  general  management  plan 
for  the  recreational  rivers. 

2.  Review  of  public  comments 
received  regarding  the  39-mile  draft 
general  management  plan  and 
enviitmmental  impact  statement. 

3.  The  opportunity  for  public 
comment  and  proposed  agenda,  date, 
and  time  of  the  next  advisory  group 
meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  commission 
or  file  written  statements.  Requests  of 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  chairman  at  the 
beginning  of  the  meeting.  In  order  to 
accomplish  the  agenda,  the  chairman 
may  want  to  linut  or  schedule  public 
presentations  The  meeting  will  be 
recorded  for  doomaentation  and  a 
summary  in  the  form  of  minutes  will  be 
transcribed  for  dissemination.  Minutes 
of  the  meeting  wall  be  made  available  to 
the  public  after  approval  by  the 
commission  members.  Copies  of  the 
minutes  may  be  requested  by  contacting 
the  Superintendent,  An  audio  tape  of 
the  meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska 
SUPPLEMENTARY  INFORMATION:  The 
Advisor)  Group  was  established  by  the 
law  that  established  the  Missouri 
National  Recreational  River,  Public  Law 
102-50.  The  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  management  and 
operation  of  the  recreational  river.  The 
Missouri  National  Recreational  River  is 
the  39-m.ile  free  flowing  segment  of  the 
Missoun  from  Fort  Randall  Dam  to  the 
vicinity  of  Spr.ngfield  m  South  Dakota. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Supprmtendent,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,402-336-3970. 

Dated:  fuly  25,  1996. 
William  W.  Schenk. 
Field  Director,  Midwest  Field  Area. 
[FR  Doc.  96-20733  Filed  8-13-96;  8:45  am] 

BILUNO  COOE  4310-7»-P 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 


in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  3, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington,  DC  20013-7127.  Written 
comments  should  be  submitted  by 
August  29, 1996. 
Carol  D.  Shall, 
Keeper  of  the  National  Register. 

Arkansas 

Pope  County 

Russellville  Downtown  Historic  District, 
Roughly  bounded  by  W.  2nd  St., 
Arkansas  Ave.,  Missouri — Pacific  RR 
tracks  and  El  Paso  St.,  Russellville, 
96000941 

California 

Sierra  County 

Forest  City,  Off  of  Mountain  House  Rd., 
jet.  of  North  and  South  Forks,  Tahoe 
National  Forest,  Forest  City.  96000942 

Florida 

Dade  County 

McMiim — Home  House  (Homestead 
MPS),  25  N.E.  12th  St.,  Homestead. 
96000943 

Idaho 

Bannock  Coimty 

Pocatello  Warehouse  Historic  District, 
Roughly  bounded  by  S.  2nd  Ave..  E. 
Halliday,  E.  Sutter,  and  the  OSL  RR 
tracks,  Pocatello,  96000946 

Latah  Coimty 

Kappa  Sigma  Fraternity,  Gamma  Theta 
Chapter.  918  Blake  St.,  Moscow, 
96000945 

Twin  Falls  County 

Twin  Falls  Canal  Company  Building, 
162  2nd  St..  W,  Twin  Falls,  96000944 

Kansas 

Douglas  County 

Snow  House,  706  W.  12th  St.,  Lawrence, 
96000947 

Maryland 

Worcester  Coimty 

Simpson's  Grove,  E  side  Downs  Rd., 
approjomately  2  mi.  SW  of  jet.  of  US 
50  and  US  113,  Ironshire  vicinity, 
96000949 


42264 


Federal  Register  /  Vol.  61,  No.  158  /  Wednesday,  August  14,  1996  /  Notices 


Young — Sartorius  House,  405  Market 
St  .  Pocomoke  City.  96000948 

Massachusetts 

Hampshire  County 

The  Town  Farm,  75  Oliver  St., 
Easthampton,  96000950 

Nantucket  County 

Lynn  Woods  Historic  District,  Roughly 
bounded  bv  Lynnfield  St.,  Bow  Ridge, 
Great  Woods  Rd  ,  Parkland  Ave., 
Walnut  St.,  Saugus  Line,  Lynn, 
96000951 

Munrc:)e  Street  Historic  District, 
Bounded  bv  .Market,  Oxford, 
Washington  Sts.  and  MBTA 
Commuter  Rail,  Lynn,  96000952 

New  Hampshire 

Cheshire  Ckiunty 

Drewsville  Mansion,  Old  Cheshire 
Tmpke  .  S  end  of  Drewsville  Village 
common.  Walpoie.  96000953 

Roclungham  County 

John  Elkins  Farmstead,  156  Beach  Plain 

Rd,,  Danville.  96000955 
Portsmouth  Cottage  Hospital,  Junkins 
Ave.,  S  side  of  South  Mill  Pond, 
Portsmouth.  96000954 

New  York 

Jefferson  County 

St.  Paul's  Church  (Historic  Churches  of 
the  Episcopal  Diocese  of  Central  New 

York  MPS).  210  Washington  St.. 
BrownviUe.  96000960 

Madison  County 

St.  Paul's  Church  (Historic  Churches  of 
the  Episcopal  Diocese  of  Central  New 

York  MPS),  204  Cenesee  St., 
Chittenango,  96000956 

New  York  County 

W  O  DECKER  (tugboat).  207  Front  St., 
Pier  No  16,  South  Street  Seaport 

.Museum.  New  York,  96000962 

Oneida  County 

St.  Mark's  Church  (Historic  Churches  of 
the  Episcopal  Diocese  of  Central  New 
York  MPS),  19  White  St.,  Clark  Mills, 
9600095  7 

St.  Paul  s  Church  and  Cemetery 
i'Histonc  Churches  of  the  Episcopal 
Diocese  of  CenUal  New  York  MPS), 
Rt.  12,  jet.  with  Snowden  ffiU  Rd., 
Paris  Hill,  96000961 

St.  Stephen  s  Church  (Historic  Churches 
of  the  Episcopal  Diocese  of  Central 
New  York  MPS)  22-27  Oxford  St., 
New  Hartford,  96000959 

Oswego  County 

St.  James'  Church  (Historic  Chifrches  of 
the  Episcopal  Diocese  of  Central  New 


York  MPS),  North  St.,  jet.  with  Bridge 
St.,  Cleveland,  96000958 

North  Carolina 

Guilford  County 

Fisher  Park  Historic  District  (Boundary 
Increase),  507  N.  Church  St., 
Greensboro,  96000963 

Ohio 

Cuyahoga  County 

Jones  Home  for  Children  (Brooklyn 
Centre  MRA),  3518  W.  Twenty-fifth 
St..  Cleveland,  87002636 

Franklin  County 

Old  North  End  Historic  District, 
Roughly  boimded  by  1-670,  Pearl  SL, 
E.  2nd  Ave.,  and  N.  4th  St„ 
Columbus,  96000964 

Pennsylvania 

Montgomery  Coimty 

Mill  Creek  Historic  District  (Boundary 
Increase),  Roughly  boimded  by  the 
Schuylkill  River,  Mill  Cr,.  Righters 
Mill,  Rose  Glen,  and  Monks  Rds, . 
Lower  Merion  Township.  Gladwyne, 
96000965 

Tennessee 

Knox  County 

Knoxville  National  Cemetery  (Civil  War 
National  Cemeteries  MPS),  939  Tyson 
St..  NW.  Knoxville  vicinity,  96000966 

Texas 

Travis  County 

Camp  Mabry  Historic  District.  2210  W. 
35th  St..  Austin,  96000967 

(PR  Doc.  96-20633  Filed  8-13-96;  8:45  am) 
BIUJNQ  CODE  4)10-7«-P 


INTERNATIONAL  TRADE 
COMMISSION 

'Report  to  trie  President  on" 
nyestsgattons  Nos  TA-201-65  and 
iS  A  FT  A -^02-1.  Broom  Com  Brooms' 

Investigation  No.  TA-201-65 

Determinations  and  Findings  With 
Respect  to  Injury 

On  the  basis  of  the  information  in  the 
investigation — 

Chairman  Rohr  and  Commissioners 
Newquist,  Nuzum,  and  Bragg — 

(1)  Determine  that  broom  com  brooms  are 
being  imported  into  the  United  States  in  such 


'  Broom  corn  brooms  are  provided  for  in 
subheadings  9603.10.05.  9603.10.15,  9603.10.35, 
9603.10.40,  9603.10.50,  and  9603.10.60  of  the 
Harmonized  Tariff  Schedule  of  the  United  States 
(HTS). 


increased  quantities  as  to  be  a  substantial 
cause  of  serious  injury  to  the  domestic 
industry  producing  an  article  like  or  directly 
competitive  with  the  imported  article:  and 
(2)  find,  pursuant  to  section  311(a)  of  the 
North  American  Free-Trade  Agreement 
(NAFTA)  Implementation  Act.  that  imports 
of  broom  com  brooms  produced  in  Mexico 
account  for  a  substantia!  share  of  total 
imports  of  such  brooms  and  contribute 
importantly  to  the  serioiis  injurv  caused  by 
imports;  but  find  that  imports  of  broom  com 
brooms  produced  in  Canada  do  not  account 
for  a  substantial  share  of  total  imports  and 
thus  do  not  contribute  importantly  to  the 
serious  injury  caused  by  imports. 

Commissioners  Crawford  and  Watson 
determine  that  broom  com  brooms  are 
not  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
be  a  substantial  cause  of  serious  injury 
or  threat  of  serious  injury  to  the 
domestic  industry  producing  an  article 
Uke  or  directly  competitive  with  the 
imported  article. 

Findings  and  Recommendations  With 
Respect  to  Remedy 

Chairman  Rohi  and  Commissioner 
Newquist — 

(1)  Recommend  that  the  President  increase 
the  rate  of  duty,  for  a  4-year  period,  on  each 
of  the  categories  of  imports  of  broom  com 
brooms  that  are  the  subject  of  this 
investigation  to  a  rate  equal  to  the  column  1 
general  rate  of  duty  plus  12  percent  ad 
valorem  in  the  first  year.  9  percent  ad 
valorem  in  the  second  year.  6  percent  ad 
valorem  in  the  third  year,  and  3  percent  ad 
valorem  in  the  fourth  year; 

(2)  having  found  that  imports  the  product 
of  Mexico  account  for  a  substantia!  share  of 
total  imports  and  have  contributed 
importantly  to  the  serious  iniury.  recommend 
that  Mexico  not  be  excluded  from  this  relief 
action,  but  having  made  a  negative  finding 
with  respect  to  imports  the  product  of 
Canada,  recommend  that  such  imports  be 
excluded  from  any  relief  action; 

(3)  recommend  that  the  President,  for  the 
duration  of  the  relief  action,  suspend  duty- 
free treatment  on  the  subject  articles  entered 
from  Caribbean  Basin  and  Andean  countries 
and  apply  the  column  1  general  rate  plus  the 
additional  ad  valorem  rates  of  duty  described 
above  to  imports  from  such  countries:  and 

(4)  recommend  that  this  import  relief 
action  not  apply  to  imports  the  product  of 
Israel. 

They  find  that  this  rem.edy  will 
address  the  serious  injury  tiiat  they  have 
found  to  exist  and  will  be  the  most 
effective  in  facilitating  the  efforts  of  the 
domestic  industry  to  make  a  positive 
adjustment  to  import  competition.  This 
remedy  recommendation  incorporates 
their  separate  recommendation  with 
regard  to  NAfTA-302-1,  discussed 
below. 

Commissioners  Nuzum  and  Bragg — 

(1)  Recommend  that  the  President  impose 
a  rate  of  duty,  in  lieu  of  the  current  colimin 
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1  general  rate  of  duty  or  preferential  rale  of 
dun-  in  effect  under  VAFTA.  the  Caribbean 
Basm  Economic  Recovery  Act.  or  the  Andean 
Trade  Preference  Ac.  as  the  case  may  be.  on 
imports  of  broom  corn  fjrooms  other  than 
whisk  brooms,  as  follows — 
40  [jercent  in  the  first  year  of  relief, 
32  percent  in  the  second  vear  of  relief; 
24  percent  in  the  third  year  of  relief;  and 
16  percent  in  the  fourth  year  of  relief. 

Where  a  higher  rate  of  duty  would 
otherwise  apply  to  imports  from  any  country, 
ii!  any  year,  that  higher  rate  would  take 
effec-t.  ' 

(2!  Recommend  that  this  import  relief 
action  not  apply  to  imports  produced  in 
Israel  or  Canada. 

They  find  that  this  remedy  ■will 
address  the  serious  injur,  that  Lhey  have 
found  to  exist  and  will  be  the  most 
effective  m  facilitating  the  efforts  of  the 
domestic  mdustn'  to  make  a  positive 
adjustment  to  import  competition. 

Investigation  No.  NAFTA-302-1 

Determinations  With  Respet;t  to  Injury 

On  the  basis  of  the  infonTiation  in  the 
investigation — 

Chairman  Rohr  and  Commissioners 
Newquist.  Crawford.  N'uzum.  and  Bragg 
determine  that,  as  a  resuh  of  the 
reduction  or  elimination  of  a  duty 
provided  for  under  the  NAFTA,  broom 
com  brooms  produced  in  .Mexico  are 
being  imported  into  the  United  Slates  in 
such  increased  quantities  (in  absolute 
terms)  and  under  such  conditions  so 
that  imports  of  the  article,  aione, 
constitute  a  substantial  cause  of  serious 
injury  to  the  domestic  industry- 
producing  an  article  that  is  like,  or 
directly  competitive  with,  the  imported 
article 

Commissioner  Watson  (ietermines 
that  broom  com  brooms  from  Mexico 
are  not,  as  a  result  of  the  reduction  or 
elimination  of  a  duty  provided  for  under 
the  .NAFT.-^,  being  imported  into  the 
United  States  in  such  increased 
quantities  (in  absolute  terms)  and  under 
such  conditions  so  that  imports  of  the 
article,  alone,  constitute  a  substantial 
cause  of  serious  injiu^  or  threat  of 
serious  injury  to  the  domestic  industry 
producing  an  article  that  is  like,  or 
directly  competitive  vn\h,  the  imported 
article. 

Findings  and  Recommendations  With 
Respect  To  Remedy 

Chairman  Rohr  and  Commissioners 
Newquist  and  Bragg  find  and 
recommend  that,  in  order  to  remedy 
serious  injury,  it  is  necessary  for  the 
President,  for  a  3-year  period,  to 
increase  the  rate  of  duty  on  imports  of 
broom  com  brooms  produced  in  Mexico 
receiving  tariff  preferences  under 
NAFTA  to  the  column  1  general  rate  of 


duty  currently  imposed  -under  the  HTS 
on  'luch  brooms  This  remedy 
recommendation  is  incorporated  into 
Chairman  Rohr's  and  Commissioner 
Newquisfs  various  recommendations 
with  regard  to  TA-201— 65.  discussed 
above.  Commissioner  Bragg  e.xciudes 
whisk  brooms  from  this  remedy 
recommendation 

Commissioner  Crawford  finds  and 
recommends  that,  in  order  to  remed> 
serious  injury,  it  is  necessary  for  the 
President,  for  a  2-year  period,  to 
increase  the  rate  of  duty  on  imports  of 
broom  com  brooms  from  Mexico 
receiving  tanff  preferences  under 
NAFTA  to  the  column  1  general  rate  of 
duty  cuxrentiy  unposed  tmder  the  HTS 
on  such  brooms. 

Commissioner  Nuzum  finds  and 
recommends  that,  m  order  to  remedy 
serious  injury,  it  is  necessary  for  the 
President  for  a  3-year  period,  to 
increase  the  rate  of  duty  on  imports  of 
broom  com  brooms,  except  whisk 
brooms,  from  Mexico  receiving  tariff 
preferences  under  NAFTA  as  follows — 

(1)  For  the  first  2  years,  to  the  column  1 
genera!  rate  of  duty  currently  imposed  under 
the  HTS  on  such  brooms;  and 

(2)  For  the  tliird  year,  to  a  rate  that  is  one- 
half  the  difference  between  the  current 
column  1  general  rate  of  dufy  and  the  rate  of 
dur>-  that  is  currently  scheduled  to  be  in 
effect  at  the  end  of  the  3-year  f)eriod. 

Background 

Following  receipt  of  petitions  filed  on 
March  4   1 996,  on  behalf  of  the  U.S. 
Combrooni  1  ask  Force  and  its 
individual  members,  the  Commission 
instituted  Investigations  Nos.  TA-201- 
65  and  NAFTA-302-1.  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  public  hearings  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
Uie  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC  and  by  pubUshing  the 
notice  in  the  Federal  Register  of  March 
18,  1996  (61  FR  11061J.  The  hearings 
(May  30. 1996,  for  the  injury  phase  and 
July  11,  1996,  for  the  remedy  phase] 
were  held  in  Washington,  DC,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  President  on  August  1, 1996.  The 
views  of  the  Commission  are  contained 
in  USITC  Publication  2984  (August 
1996),  entitled  "Broom  Com  Brooms: 
Investigations  Nos.  TA-201-65  and 
NAFTA-302-1." 

Dated:  Issued:  August  7. 1996. 


B\   .rcer  i'  ;he  Commission. 
Donna  R.  Koehnka, 
Secretary. 

[FR  Doc  96-20724  Filed  6-13-96;  8:45  ami 
BILUNQ  OOOe  TtM-OI-P 


[InvestJgation  No.  731-TA-656  (Final) 

(Remand)] 

DRAMS  of  One  Megabit  and  At)ove 
From  the  Republic  of  Korea:  Notice 
ana  Scheduling  ot  Remanc 
Proceedings 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  U.  S.  International  Trade 
Commission  (the  Commission]  hereby 
gives  notice  of  the  Court-ordered 
remand  of  its  final  antidimiping 
investigation  No.  731-TA-556  (Final) 
for  reconsideration  in  light  of  the 
Department  of  Commerce's  revised  final 
determination. 

EFFECnVI  date:  August  5,  1996. 
FOR  FURTHER  INFORMATION  CON-^ACT: 

Mary  Messer,  Office  of  investigations, 
telephone  202-205-3193  or  Robin  L. 
Turner,  Office  of  General  Coimsel, 
telephone  202-205-3103.  U.  S. 
International  Trade  Commission. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION 

Background 

On  July  5, 1996,  the  Court  of 
International  Trade  issued  a  remand 
Order  to  the  Commission  in  Hyundai 
Electronics  Industries  v.  U.S. 
International  Trade  Commission,  Ct 
No.  93-06-00319,  Slip.  Op.  96-105. 
That  case  involved  review  of  the 
Commission's  May  1993  affirmative 
determination  in  DRAMs  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea,  Inv.  No.  731-TA-556  (Final). 
The  OT  ordered  the  Commission  to 
reconsider  its  final  determination  in 
light  of  the  Department  of  Commerce's 
revised  final  determination,  which 
found  Samsung's  dumping  margin  to  be 
de  minimis  and,  thus,  its  imports 
excluded  from  the  scope  of  the  DRAM 
antidimiping  order. 

Reopening  Record 

In  order  to  assist  it  in  making  its 
determination  on  remand,  the 
Commission  is  reopening  the  record  on 
remand  in  this  investigation  to  seek 
clarification  regarding  data  in  importers 
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questionnaires  in  the  final  investigation, 
and  to  permit  parties  to  file  briefs. 

Participation  in  the  Proceedings 

t>niy  those  persons  who  were 
interested  parties  to  the  original 
administrative  proceedings  (i.e.,  persons 
listed  on  the  Commission  Secretary's 
service  list)  may  participate  in  these 
remand  proceed inqs 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  on 
Administrative  Protective  Order 
(    \PO  •)  and  BPI  Service  List 

Information  obtained  during  the 
remand  investigation  will  be  released  to 
parties  under  the  administrative 
protective  order  ("APO")  in  effect  in  the 
original  investigation.  Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  business 
proprietary  information  gathered  in  the 
final  investigation  and  this  remand 
investigation  available  to  additional 
authorized  applicants  not  covered  under 
the  original  APO.  provided  that 
application  is  made  not  later  than  seven 
(7)  day  s  after  publication  of  the 
Commission  s  notice  of  reopening  the 
r(n:ord  on  remand  in  the  Federal 
Register.  Applications  must  be  filed  for 
persons  on  the  Judicial  Protective  Order 
in  the  related  CIT  case,  who  are  not 
under  the  onginal  .APO  and  wish  to 
participate  in  the  remand  investigation. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO  in  this  remand  investigation. 

Written  Submissions 

Briefs  should  be  concise,  limited  to 
the  issue  of  exclusion  of  Samsung's 
imports,  and  thoroughly  referenced  to 
information  on  the  record  in  the  original 
investigation  or  information  obtained 
during  the  remand  investigation. 
Written  bnefs  shall  be  limited  to  thirty 
(30)  pages,  and  must  be  filed  no  later 
than  close  of  business  on  September  9, 
1996.  No  further  submissions  will  be 
permitted  unless  otherwise  ordered  by 
the  Commission 

All  written  submissions  must  conform 
with  the  provisions  of  section  201.8  of 
the  Commission's  rules;  any 
submissions  that  contain  business 
proprietary  information  (BPI)  must  also 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules.  In  accordance  with 
sections  201.16(c)  and  207.3  of  the 
rules,  each  dociunent  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 


not  accept  a  dociunent  for  filing  without 
a  certificate  of  service. 

Authority:  This  action  is  taken  under  the 
authority  of  the  Tariff  Act  of  1930,  tide  VII. 

Issued;  August  7, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(PR  Doc.  96-20723  Filed  8-13-96;  8:45  am] 

BILUNGCOOE  7020-02-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  August  21, 1996  at  10:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  pubUc. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-736-737  (Final)  (Large 

Newspaper  Printing  Presses  and 
Components  Thereof  Whether 
Assembled  or  Unassembled  from 
Germany  and  Japan) — briefing  and  vote. 

5.  Outstanding  action  jackets: 

1.  ID-96-014,  Industry  and  Trade 
Summary;  U.S.  Radar  and  Certain  Radio 
Apparatus  Industry  Restructures  in  Light 
of  Reduced  Demand  and  Sustained 
Foreign  Competition. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  August  12, 1996. 
Donna  R.  Koehnke, 
Secretory. 
[FR  Doc.  96-20876  Filed  8-12-96;  3:28  pm) 

BILUNG  CODE  702O-O2-P 


DEP A  RTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Department 
pohcy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  18,  1996,  a  proposed 
Consent  Decree  in  United  States  v. 
Georgia-Pacific  Corporation,  (N.D.GA.) 
(Civil  No.  1  96-CV-1818-FMH),  was 
lodged  writh  the  U.S.  District  Court  for 
the  Northern  District  of  Georgia,  Atlanta 
Division.  The  United  States  filed  its 
compliant  in  this  action  simultaneously 
vdth  the  consent  decree,  on  behalf  of  the 
Envirorunental  Protection  Agency 
("EPA")  pursuant  to  Section  113(b)  of 
the  Clean  Au-  Act.  42  U.S.C.  §  7413(b). 


The  complaint  seeks  injunctive  relief 
and  civil  penalties  for  violatioas  of  the 
Act  and  regulations  promulgated 
thereunder  at  eighteen  wood  processing 
facilities  located  in  Alabama,  .\rkansas, 
Florida.  Georgia,  Mississippi.  .North 
Carolina.  .South  Carolina,  and  Virginia. 

The  complaint  alleged  that  Georgia- 
Pacific  Corporation  ("G-P")  failed  to 
obtain  permits  required  by  the 
Prevention  of  Significant  Deterioration 
("PSD")  regulations  prior  to  making 
major  modificatitms  at  these  facilities. 
As  a  result.  G-Ps  facilities  are  emitting 
sigr'ficant  amounts  of  voiatil^  organic 
compounds  ("VOCs").  Alternatively,  the 
complaint  alleges  that  even  if  the 
modifications  at  G-P's  facilities  did  not 
trigger  PSD,  G-P  stili  had  an  obligauon 
to  obtain  construction  permits  for  the 
modillcations.  Finally,  the  complaint 
alleges  that  G-P  violated  provisions  of 
state  implementation  plans  by  failing  to 
report  VtXJ  emissions  on  various  permit 
applicatioiT;. 

Under  the  terms  of  the  settlement,  G- 
P  will  apply  for  PSD  or  federally 
enforceable  state  minor  source  permits 
for  modifications  at  the  18  facilities, 
install  state-of-the-art  pollution  control 
equipment  at  1 1  of  those  plants,  and 
agree  to  strict  production  limits  at  2 
additional  plants.  The  consent  decree 
requires  a  90%  reduction  of  V'OC 
emissions  from  G-P's  plywood  and  OSB 
dryers.  In  addition,  for  the  remaining 
plants  where  OP  made  modifications  to 
its  plywood  presses,  the  consent  decree 
obligates  G-P  to  seek  determinations 
from  the  state  in  which  the  facility  is 
located  of  Best  Available  Control 
Technology  for  control  of  emissions 
resulting  from  the  plywood  presses. 

The  Consent  Decree  also  requires  G- 
P  to  conduct  comprehensive  Clean  Air 
Act  audits  of  al!  'i6  of  its  wood  product 
facilities  nationwide  and  to  monitor 
compliance  with  emission  limits  on  a 
daily  basis.  In  addition.  G-P  will  pay  a 
civil  penalty  of  So  milUon  and  perform 
Supplemental  Environmental  P^jects 
that  will  cost  S4.25  million. 

The  Consent  Decree  provides  that  G- 
P's  satisfaction  of  all  of  the  requirements 
of  the  Decree  will  constitute  full 
settlement  of,  and  will  resolve  all  civil 
and  administrative  liability  of  G-P  to  the 
United  States  for,  PSD  and  minor  source 
permitting  violations  covering  all 
criteria  pollutants  for  the  modifications 
listed  in  Schedule  C  to  the  Consent 
Decree,  and  for  any  other  violations 
alleged  in  the  Environmental  Protection 
.'\gency's  .August  5.  1994  and  May  18, 
1995  Notices  of  Violation,  or  in  the 
United  States'  Complaint. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
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concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  lustice, 
Washington.  D.C.  20530,  and  should 
refer  to  United  States  v.  Georgia-Pacific 
Corporation.  D.].  ref  90-5-2-1-1851 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Georgia.  Atlanta  Division,  1800  U.S. 
Courthouse,  75  Spring  St.,  S.W,. 
Atlanta,  Georgia  30335  and  at  the 
Consent  Decree  Librar>',  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  DC. 
20005.  A  copy  of  the  proposed  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Librarv,  1120 
G  Street.  N.W  ,  Washmgton.  D.C  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $28.00  ($0  25 
per  page  for  reproduction  costs)  payable 
to:  Consent  Decree  Library. 
Joel  Grass, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Satural  Resources  Division. 
(FR  Doc  96-20686  Filed  8-13-96,  8:45  am) 
BILUNG  CODE  441CM>1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Dennis  Gerbaz.  et  al.  Civil  No. 
89-M-554  (D.  Colo.),  was  lodged  wnth 
the  United  States  District  Court  for  the 
District  of  Colorado  on  August  5,  1996 

The  Consent  Decree  concerns  alleged 
violations  of  section  30Ha)  of  the  Clean 
Water  Act.  33  U.S,C.  1311(a),  resulting 
from  the  defendants'  discharge  of 
dredge  and  fill  material  into  portions  of 
the  Roanng  Fork  River  without  a  permit 
from  the  U.S.  Army  Corps  of  Engineers, 
The  Under  the  Consent  Decree,  the 
settling  defendants  will  perform  certain 
river  restoration  and  stabilization 
requirements  for  portions  of  the  Roaring 
Fork  River,  in  accordance  with  the 
Master  Flan.  The  Master  Flan 
establishes  a  river  restoration  and 
stabiUzation  plan  for  portions  of  the 
Roaring  Fork  River 

The  Department  of  justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice.  Comments  shovild  be 
addressed  to  David  (.  Kaplan,  Attorney, 
U.S.  Department  of  lustice. 
Environmental  Defense  Section, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  23986,  Washington, 
D.C.  20026-3986,  and  should  refer  to 


United  States  v  Dennis  Gerbaz,  et  al., 
Civil  No.  89-M-554  (D  Colo.). 

The  Consent  judgment  may  be 
examined  at  the  Clerk's  Office,  United 
States  Distnct  Court  for  the  District  of 
Colorado,  United  States  Court  House, 
1929  Stout  Street,  Rm  C-145,  Denver. 
Colorado  80294. 
Anna  Wolgast. 

Acting  Chief.  Environmental  Defense  Section, 
Environment  and  Satural  Resources  Division. 
[FRDoc  96-20688  Filed  8-13-96;  8:45  a.m.] 
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Notice  of  Consent  Decree  tn 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Action 

In  accordance  with  the  Departmental 
Policy,  28  C.F.R,  §  50.7,  notice  is  hereby 
given  that  two  Consent  Decrees  in 
United  States  v  Ralph  FUehl,  et  al..  Civil 
Action  No,  89-226{E),  were  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania  on 
August  1,  1996. 

On  October  16,  1989,  the  United 
States  filed  a  complaint  against  the 
owners  and  operator  of,  and  certain 
transporters  to,  the  Millcreek  Ehimp 
Superfund  Site  (the  "Site"),  pursuant  to 
Secuon  107(a)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liabilit\'  Act  (CERCLAJ,  42  U.S.C. 
§  96C7(a),  In  September  1991,  the 
United  States  added  additional 
defendants  to  the  action.  The  two 
proposed  Consent  Decrees  resolve  the 
liabilitv  of  loseph  and  EvelvTi  Halmi. 
Tn-Perm  Tool  Company,  and  Buffalo 
Molded  Plastics  Company.  These 
Consent  Decrees  resolve  the  liability  of 
the  above-named  defendants  and  third- 
party  defendant  (Tn-Penn  Tool 
Company)  for  the  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  the  Site.  Joseph  and 
Evelvn  Halmi  and  Tri-Penn  Tool 
Company  will  pay  SIOO.OOO  in  response 
costs.  Buffalo  Molded  Plastics  Company 
will  pav  $85,000  in  response  costs. 

The  department  of  Justice  will  accept 
written  comments  relating  to  these  . 
proposed  Consent  Decrees  for  thirty  (30) 
days  from  the  date  of  pubUcation  of  this 
notice.  Please  address  comments  to  the 
Assistant  .Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station, 
Washington.  D.C,  20044  and  refer  to 
United  States  v.  Ralph  Riehl.  et  al.,  DOJ 
No.  90-11-3-519, 

Copies  of  the  proposed  Consent 
Decrees  may  be  examined  at  the  OfBce 
of  the  United  States  Attorney,  Western 
District  of  Pennsylvania,  Federal 


Building  and  Courthouse.  Room  137, 
6th  and  States  Streets,  Erie, 
Pennsylvania,  15219;  Region  ID  Office 
of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W..  4th  Floor,  Washington, 
D.C,  20005  (202)  624-0892),  A  copy  of 
the  proposed  Decrees  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D,C,  20005,  When 
requesting  a  copy  of  the  proposed 
Consent  Decrees,  please  enclose  a  check 
to  cover  the  twenty-five  cents  per  page 
reproduction  costs  payable  to  the 
"Consent  Decree  Library"  in  the 
following  amounts: 
$6.00  for  the  Halmi/Tri-Penn  Consent 

$6.00  for  the  Bufialo  Molded  Plastics 

Consent  Decree 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 
[FR  Doc.  96-20685  FUed  ft-13-96;  8:45  am] 

BIUJNG  COOe  4410-01-M 


Notice  of  Filing  of  Settlement 
Stipulation  and  Claritying  Amenament, 
Regarding  Matters  Relating  to  Aliegec 
Violations  of  Standards  Regulating 
Underground  Storage  Tanks 

In  accordance  with  Departmental 
poUcy,  notice  is  hereby  given  that  a 
proposed  Environmental  Cleanup 
Settlement  Stipulation  ("Stipulation") 
in  In  re  Yellow  Cab  Cooperative 
Association  ("Yellow  Cab"),  Bankr,  No, 
93-23733  P.Colo.),  was  filed  on  April 
25, 1996,  with  the  United  States 
Bankruptcy  Court  for  the  District  of 
Colorado.  The  Bankruptcy  Court's 
approval  of  the  Stipulation  is  subject  te 
action  by  the  United  States  in  response 
to  any  comments  which  may  be 
received  from  the  public  during  a  thirty 
day  pubhc  comment  period,  required 
imder  28  CFR  50.7,  which  commences 
with  publication  of  this  Notice.  The 
parties  to  the  Stipulation,  Yellow  Cab 
("Debtor")  and  the  United  States,  have 
also  entered  into  a  Clarifying 
Amendment  to  Environmental  Cleanup 
Settlement  Stipulation,  The  Clarifying 
Amendment  was  filed  with  the 
Bankruptcy  Court  on  July  31 ,  1996.  and 
is  also  subject  to  public  comment.  The 
United  States  has  entered  into  the 
Stipulation  and  Clarifying  Amendment 
on  behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA"). 

The  Stipulation  and  Clarifying 
Amendment  resolve  an  adversary 
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complaint  and  application  for  the 
allowance  of  an  unliquidated 
administrative  pnority  claim  filed  by 
the  United  States  against  the  Debtor  as 
the  result  of  Debtor's  alleged  violations 
of  standards  regulating  the  usage  and 
closure  of  underground  storage  tanks 
("USTs"),  found  at  40  CFR  Part  280  and 
promulgated  under  Section  9003  of  the 
Resource  Conservation  and  Recovery 
Act  CRCR.^  ).  42  U.S.C.  §  6991b.  Under 
the  Stipulation  and  Clarifv'ing 
Amendment.  Debtor  is  required  to 
escrow  $400,000  which  will  be  used  to: 
remove  seven  USTs  at  Debtor's 
property,  properly  dispose  of  the  USTs 
and  any  residual  contents  remaining  in 
Lhem,  conduct  a  site  assessment  (to  be 
reviewed  by  EPA  and  two  Colorado 
agencies)  and.  if  necessary,  perform 
corrective  action  If  the  site  assessment 
suggests  that  corrective  action  likely 
will  cost  more  than  S400.000,  Debtor  is 
to  focus  its  corrective  action  efforts 
upon  cleaning  up  petroleum  based 
contamination.  If  it  develops  that  less 
than  $400,000  is  needed  to  abate  the 
UST  violations,  the  unused  funds  will 
be  returned  to  Debtor  s  estate  for  the 
benefit  of  the  unsecured  creditors.  In  the 
event  that  EPA.  Colorado  authorities, 
and  Debtor's  consultant  are  not  able  to 
agree  within  nine  months  of  the  entry  of 
the  Stipulation  on  all  terms  of  any 
necessary  corrective  action  plan,  IDebtor 
would  perform  corrective  action 
according  to  the  draft  plan  most 
acceptable  to  EP.-\ 

The  Clarifying  Amendment  states  that 
Debtor  (or  any  trustee  appointed  to 
hquidate  Debtor's  assets  under  Chapter 
11  of  the  Bankruptcy  Code,  or  any 
Chapter  7  trustee  of  the  Debtor's  estatej 
could  be  liable  for  contamination  of 
Debtors  property  that  occurred  after  the 
date  that  the  Stipulation  was  filed  with 
the  Court  and  that  the  Stipulation  does 
not  resolve  or  affect  m  any  way  any 
criminal  liability  which  may  exist  under 
any  federal  statute.  Further,  the 
Clarifying  Amendment  states  that  the 
United  States  waives  and  withdraws  its 
general  unsecured  claim  for  civil 
penalties  in  the  approximate  amount  of 
$48,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Stipulation  and  Clarifying  Amendment. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  EXi;  20530,  and  should  refer 
to  In  re  Yellow  Cab  Cooperative 
Association.  EXDJ  Ref.  #90-7-1-761. 

The  proposed  Stipulation  and 
Clarifying  Amendment  may  be 


examined  at  the  Office  of  the  United 
States  Attorney,  1961  Stout  Street.  Suite 
1100,  Denver,  CO  80294;  the  Region  VIII 
Office  of  the  Environmental  Protection 
Agency,  999  18th  Street,  Suite  500. 
Denver,  Colorado  80202;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
<202)  624-0892.  A  copy  of  the  proposed 
Stipulation  and  Clarifying  Agreement 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Stiwt,  NW.,  4th  Floor,  Washington, 
DC  20005.  The  Stipulation  and 
Clarifying  Amendment  total  20  pages 
altogether.  The  Exhibits  to  the  Clarifying 
Amendment  total  30  pages.  To  obtain  a 
copy  of  the  Stipulation  and  Clarifying 
Amendment  without  the  Exhibits, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $5.00 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
To  obtain  the  Exhibits  in  addition  to  the 
Stipulation  and  Clarifying  Amendment, 
please  enclose  a  total  of  $12.50. 
Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  96-20687  Filed  8-13-96;  8:45  ami 

BILUNG  COOE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  ot  1993 — Microelectronics  and 
Computer  Technology  Corporation 

Notice  is  hereby  given  that,  on  July 
27,  1996,  pursuant  to  §  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances. 
Specifically,  the  changes  are  as  follows: 
Lockheed  Martin,  Orlando,  FL,  has 
agreed  to  participate  in  the  High 
Reliability  (HRM)  Project.  Southwestern 
Bell  Telephone  Company,  St.  Louis, 
MO,  has  agreed  to  participate  in  the 
QUEST  Project.  Lucent  Technologies, 
Miuray  Hill,  NJ,  has  agreed  to 
participate  in  the  Low  Cost  Portables 
Project.  Andersen  Consulting  has 
withdrawn  from  the  venture. 


On  December  21,  1984.  MCC  filed  its 
original  notification  pursuant  to  §6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
January  17,  1985  (50  FR  2633). 

The  last  notification  was  filed  on 
September  10,  1995.  The  Department  of 
Justice  pubUshed  a  notice  in  the  Federal 
Register  on  May  14,  1996  (61  FR  24332). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  96-20660  Filed  8-13-96;  8:45  am] 

WLUNQ  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933 — Netwuriv  Manayeftient 
Forum 

Notice  is  hereby  given  that,  on  June  6, 
1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Network 
Management  Forum  ("the  Forum")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  additiond 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  new  members  to  the 
venture  are  as  follows:  Cascade 
Communications  Corporation,  Westford, 
MA;  and  Pacific  Bell,  San  Francisco,  CA 
are  Corporate  Members.  Broadcom 
Eireann  Research,  Ltd.,  Dublin, 
IRELAND;  CNet,  Inc..  Piano.  TX; 
Hughes  Network  Systems.  Germantown, 
MD;  LINMOR  Information  Systems 
Mgmt.,  Inc.,  Ottawa,  Ontario,  CANADA; 
Metrica  Systems  Ltd.,  Richmond, 
Surrey,  ENGLAND;  Network  Designs 
Corporation,  Redmond,  WA; 
Objectivity,  Inc..  Mountain  View,  CA;  ' 
Smart  Com,  Inc,  Ljubljana,  SLOVENIA; 
Talarian  Corporation,  Mountain  View, 
CA;  Telecommunications  Techniques 
Corp.  (TTC),  Germantown.  MD;  Telops 
Management,  Inc..  Los  Angeles.  CA;  and 
Texas  Instruments  Software.  Wiesbaden, 
GERMANY  are  Associate  Members. 
Military  Communication  Institute, 
Zegrze,  POLAND;  SHAPE  Technical 
Centre,  The  Hague,  THE 
NETHERLANDS;  and  Soundview 
Financial  Group,  Inc.,  Stemiford,  CT  are 
Affiliate  Members. 

No  other  changes  have  been  made 
since  the  last  notification  filed  with  the 
Department,  in  either  the  membership 
or  planned  activity  of  the  group  research 
project.  Membership  in  this  group 


UMI 


Federal  Register  /  Vol.  61.  No.  158  /  Wednegday,  August  14.  1996  /  Notices 


42269 


research  project  remains  open,  and  the 
Forum  intends  to  file  additional  written 
notifications  disclosing  ail  changes  in 
membership. 

On  October  21.  1988.  the  Forum  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  [ustice  pubhshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  8   1988(53 
PR  49615). 

The  last  notification  was  filed  with 
the  Department  on  March  5.  1996.  A 
notice  was  pubhshed  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  Mav  20.  1996  (61  FR  25243). 
Cxinstance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  96-i0b6»  Filed  6-13—96;  8:45  am] 

BILLING  CODE  «410-0i-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — OPC  Foundation 

Notice  is  hereby  given  that,  on  July 
15,  1996,  pursuant  to  §6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq.  Cthe  Act"),  the  OPC 
Foundation  ("OPCF")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1;  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  ,'\cts  provisions  limiting 
the  recover)-  of  antitnist  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  §6[b)  of  the 
Act,  the  identities  of  the  parties  are: 
Fisher-Rosemount  System.s.  Inc.,  Austin. 
TX;  Inteliution,  Norwood.  MA;  OPTO 
22.  Temecula,  CA;  and  Rockwell 
Software.  Inc..  Milwaukee,  Wl. 

OPCF's  area  of  planned  activity  is  to 
develop  and  publish  an  OPC  Standard; 
cooperate  with  OPCF  members  and 
third  parties  to  develop  software 
implementations  of  the  OPC  Standard; 
develop  engineer  s  test  tools,  tests  of 
software  implementations,  and  other 
services  for  OPCF  members;  sponsor 
interoperability  tests  and 
demonstrations  for  products  based  on 
the  OPC  Standard:  and  keep  the  public 
informed  about  the  state  of  engineering, 
application,  and  further  developments 
concerning  the  OPC  Standard. 

Membership  in  OPCF  will  be  open  to 
any  individual  or  entity  that  supports 
the  objectives  of  the  Orgamzation  and 
subscribes  to  its  bylaws. 
Constance  K  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  9&-20659  Filed  8-13-96;  8:45  am] 

BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  Jime  18, 1996,  and 
published  in  the  Federal  Register  on 
June  26, 1996,  (61  FR  j  Jljyj,  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dnjg 

Schedute 

Methampf^tamme  (1105) 

II 

Phenylacetone  (8501) 

II 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Arenol  Chemical 
Corporation  to  import 
methamphetamine  and  phenylacetone  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1,  1971,  at 
this  time.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in  . 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  August  7,  1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-20727  Filed  8-13-96;  8:45  am] 

BILLMO  COOE  4410-0»-M 


immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  New  collection:  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  Joint  Employment 
Verification  Pilot  (JEVP). 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
wa?  prev  iously  published  in  the  Federal 
Register  on  May  29,  1996.  at  61  FR 
26933,  allovdng  for  a  60-day  pubUc 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  hifbrmation 
Management  and  Seciuity  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street,  NW. 
Washington,  DC.  20530.  Additionally, 
comments  may  be  submitted  to  EXDJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  pubUc  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/cemponents  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vahdity  of 
the  methodology  and  assiunptions  used; 

(3)  Enhance  tne  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  The  proposed  collection  is 
listed  below: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  Joint 
Employment  Verification  Pilot  (JEVP). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-963.  Office  of 
Management,  SAVE,  Immigration  and 
Natiualization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  The  information  collection  will 
be  used  by  the  Immigration  and 
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Naturalization  Service  and  the  Social 
Security  Administration  to  venf\' 
employment  authonzation  for  ail  new 
employees  regardless  of  citizenship  for 
those  companies  participatmg  in  the 
Joint  Employment  Verification  Pilot.(5) 
An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  1,000  respondents  at  3.5  hours 
per  response,  and  400.000  responses  at 
5  minutes  (083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  Im  hours!  associated  with  the 
collection:  36,700  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  is  strongly 
encouraged 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  justice. 

[FR  Doc  96-20693  Filed  ft-13-96;  8:45  ami 

BILLING  CODE  4410-18-M 


Agency  Information  Collection 
Activities:  Extension  of  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review:  application  for  advance 
permission  to  return  to  unrelinquished 
domicile. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for    sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register 

Request  wntten  comments  and 
suggestions  from  the  pubhc  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

{ 1 )  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

12)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  mformation, 
including  the  validity  of  the  methodoly 
and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submission  of 
response. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW'  . 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
pubhc  burden  and  associated  response 
tima  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  this  infonnaiton 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  oirrently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Apphcation  for  Advance  Permission  to 
Retiun  to  Unrelinquished  Domicile. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-191,  Office  of 
Examinations,  Adjudications, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  used  by  the  Service 
to  determine  whether  an  apphcation  is 
eligible  for  discretionary  relief  tmder 
section  212(c)  of  the  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  respondents  15  minutes 
(.250)  per  response. 

(6)  Ail  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  9. 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  96-20694  Filed  8-13-96;  8:45  am] 

WLUNO  CODE  4410-1»4I 


Office  of  Justice  Programs 

Office  of  the  Controller;  Agency 
Infonmatlon  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review:  U.S.  Department  of 
Justice  insurance  related  criminal 
referral  form. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encoiu-aged  and  will  be 
accepted  for  60  days  from  the  date  Usted 
at  the  top  of  this  page  in  the  Federal 
Register.  Request  written  comments  and 
suggestions  from  the  pubhc  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Maureen  Smythe.  202-61  &-3505,  Office 
of  the  Controller.  Office  of  Justice 
Programs.  U.S.  Department  of  Justice, 
Room  942.  633  Indiana  Avenue.  NW., 
Washington.  DC  20531.  .'\dditionally. 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
pubhc  burden  and  associated  response 
time  should  be  directed  to  Cynthia  J. 
Schwimer.  202-307-3186.  Director. 
Financial  .Management  Division,  Office 
of  Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  N'W., 
Washington,  DC  20531. 

Overview  of  this  information 
collection: 
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i.  1)  Type  of  Information  Collection. 
Reinstatement,  without  change,  of  a 
pre%iouslv  approved  roilection  tor 
which  approvdi  nas  expired 

(2)  Title  of  the  Form  Collection: 
United  States  Department  of  Justice 
Insurance  Related  Criminal  Referral 
Form. 

(31  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Office  of  the 
Controller.  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  State  and  local  governments, 
private  non  profit  organizations,  and 
husine>«se$  or  other  for  profit 
organizations. 

This  form  is  used  to  encourage  state 
and  federal  agencies,  insurance 
companies,  and  insurance  trade 
associations  to  refer  significant  criminal 
activity  for  Federal  prosecution.  It  will 
enable  the  Department  to  ensure  that  all 
cases  are  being  investigated 
appropriately,  and  that  all  related 
investigations  are  coordinated. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  n^spondents  with  an 
average  of  1  he  it  per  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  200  annual  biu^en  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street  NW.,  Washington,  DC 
20530. 

Dated:  August  8, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of)ustice. 
[FR  Doc.  96-20673  Filed  8-13-96;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress,  Meeting 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  aimoimces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress.  The  committee 


adv  ises  N.A.RA  on  the  full  range  of,  - 
programs,  pohcies.  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Special  and  Regional  Archives. 

DATES:  September  16, 1996,  from  9:00 

a.m.  to  10:30  a.m. 

ADDRESSES:  United  States  Capitol 
Building.  LBJ  Room  (S-211). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gillette,  Director,  Center  for 
Legislative  Archives,  (202)  501-5350. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

National  Ajt:hives  and  Records 

Administration  Strategic  Plan 
Update — Center  for  Legislative  Archives 
Archival  Impact  of  Technology  on 

congressional  documentation 
Other  current  issues  and  new  business. 

The  meeting  is  open  to  the  public. 

Dated:  August  6. 1996. 
L.  Reynolds  Cahoon, 
Assistant  Archivist  for  Policy  and  IRM 
Services. 
[FR  Doc.  96-20657  Filed  8-13-96;  8:45  am) 
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NATIONAL  LABOR  RELATIONS 

BOARD 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  National 
Labor  Relations  Board. 

TIME  AND  date:  3:00  p.m.  Thursday, 
August  8,  1996. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
N.W.,  Washington,  D.C.  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices); 
(c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacyV 

MATTERS  TO  BE  CONSIDERED:  Personnel 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
HoUace  J.  Enoch,  Associate  Executive 
Secretary.  Washington.  D.C.  20570, 
Telephone:  (202)  273-1940. 

By  direction  of  the  Board. 

Dated,  Washington.  D.C.  August  9, 1996. 
HoUace 1  Enoch, 

Associate  Executive  Secretary,  National  Labor 
Relations  Board. 
|FR  Doc.  96-20849  Filed  8-12-96;  3:28  pm] 
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NATIONAL  SCIENCE  FOUNDATION 

P'"oposec  Coitec!!C^   Comment 
Rf»au?st 

Title  ot  Proposed  CoIIecrtion 

National  Science  Foimdation  Proposal 
Evaluation  Process. 

In  compliance  vdth  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
■proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  Herman  Fleming,  NSF 
Clearance  Officer  at  (703)  306-1243.         ^ 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project  Proposal  Evaluation 
Process 

The  missions  of  the  NSF  are  to: 
increase  the  Nation's  base  of  scientific 
and  engineering  knowledge  and 
strengthen  its  ability  to  support  research 
in  all  areas  of  science  and  engineering; 
promote  innovative  science  and 
engineering  education  programs  that 
can  better  prepare  the  Nation  to  meet 
the  challenges  of  the  future;  and 
promote  international  cooperation  in 
science  and  engineering.  The 
Foimdation  is  also  committed  to 
ensuring  the  Nation's  supply  of 
scientists,  engineers  and  science 
educators.  In  its  role  as  leading  Federal 
supporter  of  science  and  engineering, 
NSF  also  has  an  important  role  in 
national  policy  planning. 

The  Foundation  fulfills  this 
responsibility  by  initiating  and 
supporting  merit-selected  research  Shd 
education  projects  in  all  the  scientific 
and  engineering  disciplines.  This 
support  is  made  primarily  through 
grants,  contracts,  and  other  agreements 
awarded  to  approximately  2,800 
colleges,  universities,  academic 
consortia,  nonprofit  institutions,  and 
small  businesses. 

The  Foundation  relies  heavily  on  the 
advice  and  assistance  of  external 
advisory  committees,  ad-hoc  proposal 
reviewers,  and  to  other  experts  to  ensure 
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that  the  Foundation  is  able  to  reach  fair 
and  knowledgeable,  judgments  These 
scientists  and  educators  come  from 
colleges  and  universitit^,  nonprofit 
research  and  education  organizations, 
md'jistry.  and  other  Ck)vemment 
agencies 

in  making  its  decisioas  on  proposals 
the  coimsel  of  these  nierit  reviewers  has 
proven  invaluable  to  the  Foundation 
both  in  the  identification  of  meritorious 
projects  and  in  providing  sound  basis 
for  project  restructuring. 

Review  of  proposals  mav  involve 
large  panel  sessions,  small  groups,  or 
use  of  a  mail-review  system.  Proposals 
are  reviewed  carehilly  bv  scientists  or 
eQgineers  who  are  expert  m  the 
nartiniiar  fiplrl  rBrire<;f>ntpri  hv  the 
•  proposal,  .\bout  one-fourth  are  reviewed 
bv  mail  reviewers  alone  Another  one- 
fourth  are  reviewed  exclusively  by 
panels  of  reviewers  who  gather,  usually 
in  Washington,  lo  aiscuss  their  advice 
as  well  as  to  deliver  it.  The  remaining 
one-half  are  reviewed  first  by  mail 
reviewers  expert  ;n  the  particular  field, 
then  by  panels,  \isuallv  of  persons  with 
more  diverse  expertise,  who  help  the 
NSF  decide  among  proposals  from 
multiple  fields  or  sub-fields. 

Use  of  the  Information 

The  mformation  collected  is  used  to 
support  grant  programs  of  the 
Foundation. 

The  information  collected  on  the 
proposal  evaluation  forms  is  used  by  the 
Foundation  to  determine  the  following 
cnteria  when  awarding  or  declining 
propasals  submitted  to  the  agency:  (1) 
Research  performance  competence;  (2) 
Intrinsic  merit  of  the  research;  (3)  Utility 
or  relevance  of  the  research;  and  (4) 
Effect  of  the  research  on  the 
infrastructure  of  science  and 
engineering. 

The  information  collected  on  reviewer 
background  questionnaires  is  used  by 
managers  to  maintain  an  automated  data 
base  of  reviewers  for  the  many 
disciplines  represented  by  the  proposals 
submitted  to  the  Foundation. 
Information  collected  on  gender,  race. 
ethnicity  is  used  in  meeting  NSF  needs 
for  data  to  permit  response  to 
congressional  and  other  queries  into 
equit\  issues  These  data  are  also  used 
in  the  design,  implementation,  and 
monitoring  of  NSF  efforts  to  increase  the 
participation  of  various  groups  in 
science,  engineering,  and  education. 

Confidentiality 

Verbatim  but  anonymous  copies  of 
reviews  are  sent  to  the  principal 
investigators/ project  directors.  Subject 
to  this  NSF  policy  and  applicable  laws, 
including  the  Freedom  of  Information 


Act,  reviewers'  comments  wrill  be  given 
maximum  protection  from  disclosure 

While  listings  of  panelists'  names  are 
released,  the  names  of  individual 
reviewers,  associated  with  individual 
proposals,  are  not  released  to  anyone. 

Because  the  Foimdation  is  committed 
to  monitoring  and  identifying  any  real 
or  apparent  inequities  based  on  gender, 
race,  ethnicity,  or  disability  of  the 
proposed  principal  investigatorfs)/ 
project  director(s)  or  the  co-principal 
investigator(s)/co-project  director(s),  the 
Foimdation  also  collects  race,  ethnicity, 
disability,  and  gender.  This  information 
is  also  protected  by  the  Privacy  Act. 

Burden  on  the  Public 

The  Foundation  estimates  that 
anywhere  from  one  hour  to  twenty 
hoxtrs  may  be  required  to  review  a 
proposal.  It  is  estimated  that 
approximately  five  hours  are  required  to 
review  an  average  proposal.  Each 
proposal  receives  an  average  of  seven 
reviews. 

Send  comments  to  Herman  Fleming, 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Suite  485,  Arlington,  VA  2223Q.  Written 
comments  should  be  received  by 
October  4, 1996. 

Dated:  August  8, 1996. 
HarmanG.  Fleming, 
Reports  Clearance  Officer. 
[FR  Doc.  96-20735  Filed  8-13-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-440] 

The  Cleveiand  Electric  Illuminating 
Company,  et  al  ,  Notice  of  Withdrawal 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  The  Cleveland 
Electric  Illimiinating  Company  (the 
licensee)  to  withdraw  its  November  2, 
1995,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-58  for  the  Perry 
Nuclear  Power  Plant,  Unit  1,  located  in 
Lake  Cxjunty,  Ohio. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
pertaining  to  the  energization  of  120 
volt  AC  buses  EV-l-A  and  EV-l-B 
from  either  their  normal  inverter  power 
supply  or  from  their  alternate  power 
supply. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubUshed  in 


the  Federal  Register  on  December  6, 
1995  (60  FR  62497).  However,  by  letter 
dated  July  23,  1996,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  2,  1995, 
and  the  licensee's  letter  dated  Julv  23, 
1996,  which  withdrew  the  application 
for  hcense  amendment.  The  above 
documents  are  available  for  pubhc 
mspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  pubhc  document  room 
located  at  the  Perry  Public  Library,  3753 
Main  Street.  Perry,  Ohio. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  .August  1996. 

For  the  Nuclear  Regulator)'  Commission. 
Jon  B.  Hopkins, 

Sr.  Project  Manager,  Project  Directorate  ID- 
3,  Division  of  Reactor  Projects — UI/IV,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  96-20680  Filed  8-13-96;  8:45  am] 
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[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Notice  of  Withdrawal 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  The  Cleveland 
Electric  Illuminating  Company  (the 
licensee)  to  withdraw  its  December  21, 

1994  apphcation  for  propo.'jed 
amendment  to  Facility  Operating 
License  No.  NPF-58  for  the  Perry 
Nuclear  Power  Plant.  Unit  1,  located  in 
Lake  County.  Ohio. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
pertaining  to  the  Traversing  In-Core 
Probe  System  to  allow  the  use  of 
substitute  data  generated  from  tho 
process  computer,  normalized  with 
available  operating  measurements,  to 
replace  data  from  inoperable  local 
power  range  monitor  (LPRM;  struigs  for 
up  to  10  LPRM  strings 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  .A.mendment  published  in 
the  Federal  Register  on  February  1 , 

1995  (60  FR  6310)  However,  by  letter 
dated  July  23,  1996,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  December  21, 1994, 
and  the  hcensee's  letter  dated  Julv  23, 
1996,  which  withdrew  the  apphcation 
for  hcense  amendment.  The  above 
documents  arc  available  for  public 
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inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio. 

Dated  at  Rodcville,  Maryland,  this  7th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission 
Jon  B  Hopkins. 

Sr.  Project  Manager,  Project  Directorate  ID- 
3,  Division  of  Reactor  Projects — ni/IV,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  9&-20681  Filed  8-13-96;  8:45  am) 
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[Docket  No.  50-346] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

Id  the  Matter  of:  Toledo  Edison  Comp)any; 
Centerior  Service  Company;  and  The 
Cleveland  Electric  Illuminating  Company; 
Davis-Besse  Nuclear  Power  Station,  Unit  No. 
1. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
■  considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  NPF-3,  issued  to  the  Toledo  Edison 
Company,  Centerior  Service  Company 
and  The  Cleveland  Electric  Illuminatiog 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Powrer 
Station  pBNPS),  located  in  Ottawa 
Coimty,  Ohio. 

Environmental  .Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensees'  application  dated 
June  28.  1996.  for  an  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  Physical  Protection 
of  Licensed  Activities  in  Nuclear  Power 
Reactors  Against  Radiological 
Sabotage."  The  requested  exemption 
would  allow  the  implementation  of  a 
hand  geometry  biometric  system  of  site 
access  control  in  conjujiction  with 
photograph  identification  badges  and 
would  allow  the  badges  to  be  taken  off 
site. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a).  the 
licensee  is  required  to  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 
'  In  10  CFR  73.55(d).  "Access 
Requirements,"  it  specifies  in  part  that 
"The  licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  In  10  CFR  73.55(d)(5). 
it  specifies  in  part  that  "A  numbered 
picture  badge  identification  system  shall 


be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
v«thout  escort."  It  further  indicates  that 
an  individual  not  employed  by  the 
hcensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  an  escort  provided  the 
individual  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area." 

Currently,  imescorted  access  for  both 
employee  and  contractor  personnel  into 
the  DBNPS  is  controlled  through  the  use 
of  picture  badges.  Positive  identification 
of  persoimel  who  are  authorized  and 
request  access  into  the  protected  area  is 
established  by  security  persoimel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  The  picture 
badges  are  issued,  stored,  and  retrieved 
at  the  entrance/exit  location  to  the 
protected  area.  In  accordance  with  10 
CFR  73.55(d)(5),  contractor  personnel 
are  not  allowed  to  take  their  picture 
badges  off  site.  In  addition,  in 
accordance  with  the  plant's  physical 
security  plan,  the  licensees'  employees 
are  also  not  allowed  to  take  their  picture 
badges  off  site.  The  licensees  propose  to 
implement  an  alternative  unescorted 
access  control  system  which  would 
eliminate  the  need  to  issue  and  retrieve 
picttire  badges  at  the  entrance/exit 
location  to  the  protected  area.  The 
proposal  would  also  allow  contractors 
who  have  unescorted  access  to  keep 
their  picture  badges  in  their  possession 
when  departing  the  DBNPS  site.  In 
addition,  the  site  security  plans  will  be 
revised  to  allow  implementation  of  the 
hand  geometry  system  and  to  allow 
employees  and  contractors  with 
imescorted  access  to  keep  their  picttire 
badges  in  their  possession  when  leaving 
the  DBNPS  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  In 
addition  to  their  picture  badges,  all 
individuals  with  authorized  unescorted 
access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  have  not  only  their 
picture  badges  to  gain  access  into  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
sectirity  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  The 


proposed  system  is  only  for  individuals 
with  authorized  unescorted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 

■The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
licensees  must  receive  and  return  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assurance  that  the 
access  badges  could  not  be 
compromised  or  stolen  with  a  resulting 
risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemption 
will  allow  individuals  to  take  their 
picture  badges  off  site,  the  proposed 
measures  require  that  not  only  the 
picture  badge  be  provided  for  access  to 
the  protected  area,  but  also  that 
verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  the  proposed 
system  provides  an  identity  verification 
process  that  is  equivalent  to  the  existing 
process. 

Accordingly,  the  Commission 
concludes  that  the  proposed  exemption 
to  allow  individuals  not  employed  by 
the  Ucensees  to  take  their  picture  badges 
off  site  will  not  result  in  an  increase  in 
the  risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Consequently,  the  Commission 
concludes  that  granting  the  exemption 
will  not  increase  the  probability  or 
consequences  of  accidents,  will  make  no 
changes  in  the  types  of  any  effluents 
that  may  be  released  offsite,  and  will  not 
significantly  increase  the  allowable 
individual  or  ciunxilative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not^ 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  writh  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  ciurent  environmental 
impacts.  The  environmental  impacts  of 
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the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  aiiy  resources  not  previously 
considered  m  the  Final  Environmental 
Statement  for  the  DBNPS. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  fuly  22,  1996.  the  staff  considted 
with  the  Ohio  State  official.  Carol 
C  )'Claire  of  the  Ohio  Emergency 
Manage.Tient  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  no  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
d  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  witn  respect  to  the 
propose<l  action,  see  the  licensees'  letter 
dated  June  28   1996.  which  is  available 
for  public  inspection  at  tne 
Commissions  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street, 
N'W..  Washington.  DC^  and  at  the  local 
public  document  room  located  at  the 
L'mversity  of  Toledo.  William  Carlson 
Library.  Goverrmient  Documents 
Collection,  2801  West  Bancroft  Avenue, 
Toledo.  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  7th  day 

of  .^ugu-st  1996 

For  the  Nut  iear  Regulatory  Commission. 
Linda  L.  Gundnun. 

Project  >>ianager.  Project  Directorate  111-3. 
Division  of  Reactor  Projects— Ul/rv,  Office  of 
\ucjecr  Reactor  Regulation. 
IFR  [>jt    96-20679  Filed  8-13-96;  8:45  am] 
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Sunshine  Act  Meeting 

AGENCV  HOLDING  THE  MEETING:  Nuclear 

Regulators  Commission. 

DATES:  Weeks  of  August  12,  19,  26,  and 

September  2.  1996. 

PLACE:  Commissioners'  Conference 
Room.  115.S5  RnckviUe  Pike,  Rockville, 

.Vlarvland, 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  12 

There  are  no  meetings  scheduled  for 

the  Week,  of  August  12. 


Week  of  August  19 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Augiist  19. 

Week  of  August  26— Tentative 

Monday,  August  26 

2:00  p.m.    Meeting  with  Chairman  of 
Nuclear  Safety,  Research  Review 
Committee  fNSRRC)  (public 
meeting),  (Contact:  Jose  Cortez, 
301-415-6596) 

Tuesday,  August  27 

10:00  a.m.    Briefing  on  E)esign 
Certification  Issues  (public 
meeting),  (Contact:  Jerry  Wilson, 
301-415-3145) 

2:00  p.m.    Briefing  on  Annealing 
Demonstration  Project  (public 
meeting),  (Contact:  Michael 
Mayfield,  301-415-6690) 

Wednesday,  August  28 

10:00  a.m.    Briefing  on  Certification  of 
USEC  (public  meeting),  (Contact: 
John  Hlckey,  301-415-7192) 

11:30  a.m.    Affirmation  Session  (public 
meeting)  (if  needed). 

Week  of  September  2 — ^Tentative 

Thursday,  September  5 

10:30  a.m.     Briefing  by  DOE  on  Statu.s 
of  HLW  Program  (public  meeting] 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information; 
Bill  Hill  (301)  415-1661. 

*  *        •        •        * 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  internet 
at:  http://www.nrc.gov/SECY/8mj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  Uke 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
dkw@nrc.gov. 

•  •        •        *        • 

WiUiam  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  96-20828  Filed  ft-2-96;  11:03  am] 
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Biweekly  Notice 

Applications  and  Amendments  to 
Facility'  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
PubUc  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
emiended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  anv 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  .Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  anv 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  20, 
1996.  through  August  2.  1996.  The  last 
biweekly  notice  was  published  on  July ' 
31, 1996  (61  FR  40013) 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission  s  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  .Any  comments  received 
within  30  davs  after  the  date  of 
pubhcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-da\  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
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failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determmation  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunitv  for  a 
hearing  after  issuance  The  Commission 
expects  that  the  need  to  take  tliis  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  maii  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  .Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland  from  7;30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  mav  be 
examined  at  the  NRC  Public  Document 
Room,  the  (^Iman  Building.  2120  L 
Street.  NW.,  Washmgton,  DC.  The  fihng 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

Bv  Septem.ber  13.  1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  mav  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Conmiission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 


designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxmity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti-eet,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  pubfication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
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amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  for  the  particular 
facihty  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffe  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  amendments  request:  July  26, 
1996 

Description  of  amendments  request: 
The  proposed  amendment  will  revise 
the  appropriate  Technical  Specifications 
and  their  Bases  to  permit  the 
eiectrosieeving  repair  technique 
developed  by  Framatome  Technologies, 
Inc.  to  be  used  at  Calvert  Cliffs  Nuclear 
Power  Plant  (CCNPP)  Eiectrosieeving  is 
d  steam  generator  tube  repair  method 
where  an  ultra- fine  grained  nickel  is 
electrochemically  deposited  on  the 
inner  surface  of  a  tube  to  form  a 
structural  repair  of  the'  degraded  tube. 
The  electrodeposition  of  nickel  provides 
a  continuous  metallurgical  bond  that 
eliminates  all  leak  paths  and  macro- 
crevices.  The  electroformed  sleeve    ■ 
provides  a  structural,  leak-tight  seal, 
without  deforming  or  changing  the 
microstructure  of  the  parent  tube.  Thus, 
unlike  the  conventional  welded  sleeves, 
eiectrosieeving  does  not  require  a  post- 
installation  stress  relief. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1  The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  implementation  of  the  profxjsed  steam 
generator  tube  eiectrosieeving  has  been 
reviewed  for  impact  on  the  current  (XNPP 
licensing  basis 

Since  the  eiectrosleeve  is  designed  using 
the  applicable  .\merican  Society  of 
.Mechanical  Engineers  (ASME)  Boiler  and 
f*ressure  Vessel  Code  as  guidance,  it  meets 
the  objectives  of  the  original  steam  generator 
tubing.  The  applied  stresses  and  fatigue 
usage  for  the  eiectrosleeve  are  bounded  by 
the  limits  established  in  the  ASME  Code. 
American  Society  of  .Mechanical  Engineers 
Code  minimum  material  property  values  are 
used  for  the  structural  and  plugging  limit 
analysis.  .Mechanical  testing  has  shown  that 
the  structural  strength  of  nickel 
electrosleeves  under  normal,  upset  and 
faulted  conditions  provides  margin  to  the 
acceptance  limits.  These  acceptance  limits 
bound  the  most  limiting  (three  times  normal 
operating  pressure  differential)  burst  margin 
recommended  by  Regulatory  Guide  1.121. 


Burst  testing  of  electros leeved  tubes  has 
demonstrated  that  no  unacceptable  levels  of 
primary-to-secondary  leakage  are  expected 
during  any  plant  condition. 

As  in  the  original  tube,  the  eiectrosleeve 
Technical  SpeciHcation  depth-based 
plugging  limit  is  determined  using  the 
guidance  of  Regulatory  Guide  1.121  and  the 
pressure  stress  equation  of  Section  III  of  the 
ASME  Code.  A  bounding  tube  wall 
degradation  growth  rate  per  cycle  and  a 
nondestructive  examination  uncertainty  has 
been  assumed  for  determining  the 
eiectrosleeve  plugging  limit. 

Evaluation  of  the  proposed  eiectrosleeved 
tubes  indicates  no  detrimental  effects  on  the 
eiectrosleeve  or  electrosleeve-tube  assembly 
from  reactor  system  flow,  primary  or 
secondary  coolant  chemistries,  thermal 
conditions  or  transients,  or  pressure 
ccnditicns  as  may  be  experienced  at  Calvert 
Cliffs.  Corrosion  testing  of  electrosleeve-tube 
assemblies  indicates  no  evidence  of 
eiectrosleeve  or  tube  corrosion  considered 
detrimental  under  anticipated  service 
conditions. 

The  implementation  of  the  proposed 
eiectrosleeve  has  no  significant  eSiact  on 
either  the  configuration  of  the  plant,  or  the 
manner  in  which  it  is  operated.  The 
hypothetical  consequences  of  failure  of  the 
eiectrosleeved  tube  is  bounded  by  the  current 
steam  generator  tube  rupture  analysis 
described  in  Section  14.15  of  the  Calvert 
CliBa  Updated  Final  Safety  Analysis  Report. 
Due  to  the  slight  reduction  in  diameter 
caused  by  the  sleeve  wall  thickness,  primary 
coolant  release  rates  would  be  slightly  less 
than  assumed  for  the  steam  generator  tube 
rupture  analysis  (depending  on  the  break 
location),  and  therefore,  would  result  in 
lower  total  primary  fluid  mass  release  to  the 
secondary  system. 

Therefore,  BGE  [Baltimore  Gas  and 
Electric)  has  concluded  that  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  piossibility  of  a  new 
or  different  kind  of  accident  from  any  other    " 
accident  previously  evaluated. 

As  discussed  above,  the  eiectrosleeve  is 
designed  using  the  applicable  ASME  Code  as 
guidance;  therefore,  it  meets  the  objectives  of 
the  original  steam  generator  tubing.  As  a 
result,  the  functions  of  the  steam  generators 
will  not  be  significantly  affected  by  the 
installation  of  the  proposed  eiectrosleeve. 
Adhesion  and  ductility  tests  performed  per 
ASTM  (American  Society  for  Testing  and 
Materials)  standards  verified  that  the 
eiectrosleeve  will  not  fail  by  de-bonding  or 
cracking.  In  addition,  the  proposed 
eiectrosleeve  does  not  interact  with  emy  other 
plant  systems.  Any  accident  as  a  result  of 
p>otential  tube  or  eiectrosleeve  degradation  in 
the  repaired  fxjrtion  of  the  tube  is  bounded 
by  the  existing  tube  rupture  accident 
analysis.  The  continued  integrity  of  the 
installed  eiectrosleeve  is  periodically  verified 
by  the  Technical  Specification  requirements. 

The  implementation  of  the  proposed 
electrosleeves  has  no  significant  effect  on 
either  the  configuration  of  the  plant,  or  the 
manner  in  which  it  is  operated.  Therefore, 
BGE  concludes  that  this  proposed  change 
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does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  repair  of  degraded  steam  generator 
tubes  via  the  use  of  the  proposed 
eiectrosleeve  restores  the  structural  integrity 
of  the  faulted  tube  under  normal  operating 
and  postulated  accident  conditions  The 
design  safety  factors  utilized  for  the 
eiectrosleeve  are  consistent  with  the  safety 
factors  in  the  ASME  Boiler  and  Pressure 
Vessel  Code  used  in  the  original  steam 
generator  design.  The  repair  limit  for  the 
proposed  eiectrosleeve  is  consistent  with  that 
established  for  the  steam  generator  tubes.  The 
portions  of  the  installed  eiectrosleeve 
assembly  which  represent  the  reactor  coolant 
pressure  boundary  can  be  monitored  for  the 
initiation  and  progression  of  eiectrosleeve/ 
tube  wall  degradation,  thus  satisfying  the 
requirements  of  Regulatory  Guide  1.83.  Use 
of  the  previously  identified  design  criteria 
and  design  verification  testing  assures  that 
the  margin  to  safety  with  resjject  to  the 
implementation  of  the  proposed  eiectrosleeve 
is  not  significantly  different  from  the  original 
steam  generator  tubes. 

Therefore,  BGE  concludes  that  the 
proposed  changes  does  not  involve  a 
significant  reduction  in  a  mar^n  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  tliree 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

/\ttorney/orijcensee.- Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbndge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Jocelyn  A. 
Mitchell,  Acting  Director 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-325.  Bnmswick 
Steam  Electric  Plant,  Unit  1,  Brunswick 
County,  North  Carolina 

Date  of  amendment  request:  April  8, 
1996,  as  supplemented  on  July  30,  1996. 
This  notice  supersedes  the  Federal     , 
Register  notice  published  on  June  5. 
1996  (61  FR  28607). 

Description  of  amendment  request: 
The  hcensee  has  proposed  to  revise  the 
Technical  Specifications  (TS)  to  include 
the  following  changes:  1.  The  Minimum 
Critical  Power  Ratio  (MCPR)  Safety 
Limit  specified  in  TS  2.1.2  fi-om  1.07  to 
1,10  for  Unit  1  Cycle  11  operation;  TS 
5.3.1  to  reflect  the  new  fuel  type  (GE13) 
that  will  be  inserted  during  Unit  1 
Refueling  Outage  10;  2.  The  acceptable 
range  of  sodium  pentaborate 
concentration  for  the  standby  liquid 
control  system  shown  in  TS  Figure 
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3.1.5-1  to  reflect  changes  to  poison 
materia]  concentration  needed  to 
achieve  reactor  shutdowia  based  on  the 
new  GE13  fuel  type. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Proposed  Change  1: 

The  proposed  license  amendment  will 
allow  the  loading  and  use  of  GEl  3  fiiel 
assemblies  in  the  Brunswick  Unit  1  reactor 
cure.  Tilt;  use  ui  G£l3  lutsl  tiststiiuuiies 
requires  that  the  safety  limit  minimum 
critical  power  ratio  value  also  be  revised.  The 
safety  limit  minimum  critical  power  ratio  is 
established  to  maintain  fuel  cladding 
integrity  during  operational  transients.  The 
GE13  fuel  assembly  design  has  been  analyzed 
using  methods  that  have  been  previously 
approved  by  the  Nuclear  Regulatory 
Commission  and  documented  in  General 
Electric  Nuclear  Enei^'s  reload  licensing 
methodology  Topical  Report  NEDE-24011, 
"General  Electric  Standard  Application  for 
Reactor  Fuel  (GESTAR  II)."Based  on  a  cycle- 
specific  calculation  pmrformed  by  General 
Electric,  a  safety  limit  minimum  critical 
power  ratio  value  of  1.10  has  been 
established  for  the  GE13  fuel  type  for 
Brunswick  Unit  1  Cycle  11  operation.  The 
cycle-sf)ecific  calculation  has  been  pwrformed 
in  accordance  with  the  methodology  in 
Revision  12  of  NEDE-24011.  This  cycle- 
specific  calculation  has  demonstrated  that  a 
safety  limit  minimum  critical  power  ratio 
value  of  1.10  will  ensure  that  99.9  percent  of 
the  fuel  rods  avoid  boiling  transition  during 
a  transient  event  when  all  uncertainties  are 
considered.  The  safety  limit  minimum 
critical  power  ratio  value  of  1.10  assures  that 
fuel  cladding  protection  equivalent  to  that 
provided  with  the  existing  safety  limit 
minimum  critical  power  ratio  value  is 
maintained.  This  ensures  that  the 
consequences  of  previously  evaluated 
accidents  are  not  significantly  increased. 

The  proposed  revision  of  the  safety  limit 
minimum  critical  power  ratio  does  not  alter 
any  plant  safety-related  equipment,  safety 
function,  or  plant  operations  that  could 
change  the  probability  of  an  accident.  The 
change  does  not  affect  the  design,  materials, 
or  construction  standards  applicable  to  the 
fuel  bundles  in  a  manner  that  could  change 
the  probability  of  an  accident. 

Proposed  Change  2: 

The  standby  liquid  control  system  provides 
a  means  of  reactivity  control  that  is 
independent  of  the  normal  reactivity  control 
system.  The  standby  liquid  control  system 
must  be  caf)able  of  assuring  that  the  reactor 
core  can  be  placed  in  a  subcritical  condition 
at  any  time  during  reactor  core  life.  Technical 
Specification  Figure  3.1.5-1  specifies  the 
acceptable  range  of  concentrations  and 
volumes  for  sodium  p>entaborate  solution 
used  as  a  neutron  absorber  (i.e.,  for  reactivity 


control).  The  portion  of  the  sodium 
jjentaborate  concentration  range  shown  in 
Technical  Specification  Figure  3.1.5-1 
applicable  to  the  lower  range  of  tank  volumes 
is  being  revised  to  increase  the  required 
concentration  of  sodium  pentaborate 
solution.  This  change  is  needed  to  account 
for  the  additional  shutdown  reactivity 
needed  based  on  the  planned  use  of  GE13 
fuel  assemblies  as  reload  fuel  for  the  Unit  1 
reactor  core.  Since  the  standby  liquid  control 
system  is  indep>endent  from  the  normal 
means  of  controlling  reactor  core  reactivity 
and  not  used  to  control  core  reactivity  during 
normal  plant  operations,  the  proposed 
revision  to  the  sodium  pentaborate 
concentration  curve  for  the  standby  liquid 
control  system  does  not  alter  any  plant 
safety-related  equipment,  safety  function,  or 
plant  operations  that  could  change  the 
probability  of  an  accident. 

The  current  volume-concentration  rang&  of 
sodium  pentaborate  used  in  the  standby  1^ 
liquid  control  system  will  achieve  a 
sufficient  concentration  of  boron  in  the 
reactor  vessel  to  ensure  reactor  shutdown. 
Based  on  the  increased  reactivity  of  the  new 
GEl 3  reload  fuel  assemblies,  the  required 
sodium  pentaborate  volume-concentration 
range  is  being  revised  to  ensure  sufficient 
neutron  absorbing  solution  is  available  to 
achieve  reactor  shutdown:  therefore,  the 
consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 

2.  The  proposed  amendment  would  not 
create  the  p»ossibiIity  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Proposed  Change  1: 

The  GEl  3  fuel  assembly  has  been  designed 
and  complies  with  the  acceptance  criteria 
contained  in  General  Electric  Nuclear 
Energy's  standard  application  for  reactor  fuel 
(GESTAR -II),  which  provides  the  latest 
acceptance  criteria  for  new  General  Electric 
fuel  designs.  The  similarity  of  the  GEl  3  fuel 
design  to  the  previously  accepted  GEll  fuel 
design,  in  conjunction  with  the  increased 
critical  power  capability  of  the  GE13  fuel 
design,  ensure  that  no  new  mode  or 
condition  of  plant  op>eretion  is  being 
authorized  by  the  loading  and  use  of  the 
GEl 3  fuel  type.  The  proposed  revision  of  the 
safety  limit  minimum  critical  power  ratio 
&x)m  1.07  to  1.10  does  not  modify  any  plant 
controls  or  equipment  that  will  change  the 
plant's  resfxjnses  to  any  accident  or  transient 
as  given  in  any  current  analysis.  Therefore, 
the  proposed  change  to  allow  the  loading  and 
use  of  the  GEl  3  fuel  type  and  the  revision  of 
the  safety  limit  minimum  critical  power  ratio 
value  from  1.07  to  1.10  will  not  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Proposed  Change  2: 

As  discussed  above,  the  standby  liquid 
control  system  provides  a  means  of  reactivity 
control  that  is  independent  of  the  normal 
reactivity  control  system  and  is  capable  of 
assuring  that  the  reactor  core  can  be  placed 
in  a  subcritical  condition  at  any  time  during 
reactor  core  life.  The  proposed  revision  to  the 
sodium  pentaborate  concentration  range  does 
not  modify  the  standby  liquid  control  system 
or  its  controls,  does  not  modify  other  plant 


systems  and  equipment,  and  does  not  permit 
a  new  or  different  mode  of  plant  o[>eration. 
As  such,  the  propxMed  revision  to  the 
minimum  pentaborate  concentration  value 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  Change  1: 

As  previously  discussed,  the  GE13  fuel 
assembly  design  has  been  analyzed  using 
methods  that  have  been  previously  approved 
by  the  Nuclear  Regulatory  Commission  and 
documented  in  General  Electric  Nuclear 
Energy's  reload  licensing  methodology 
Topical  Report  NEDE-24011.  'General 
Electric  Standard  Application  for  Reactor 
Fuel  (GESTAR  II).' 'The  safety  limit  minimum 
critical  power  ratio  value  is  selected  to 
maintain  the  fuel  cladding  integrity  safety 
limit  (i.e.,  that  99.9  percent  of  all  fuel  rods 
in  the  core  are  expected  to  avoid  boiling 
transition  during  operational  transients). 
Appropriate  operating  limit  minimum 
critical  power  ratio  values  are  established, 
based  on  the  safety'  limit  minimum  critical 
power  ratio  value,  to  ensure  that  the  fuel 
cladding  integrity  safety  limit  is  maintained. 
The  o(>erating  limit  minimum  critical  power 
ratio  values  are  incorporated  in  the  Core 
Operating  limits  Report  as  required  by 
Technical  Specification  6.9.3.1. 

Based  on  the  cycle-specific  calculation 
performed  by  General  Electric,  a  safety  limit 
minimum  critical  power  ratio  value  of  1.10 
has  been  established  for  the  CE13  fuel  type 
for  Unit  l  Cycle  11  operation.  This  cycle- 
specific  calculation  has  been  performed 
based  on  the  methodology  contained  in 
Revision  12  of  NEDE-24011 -P-A.  The  new 
GEl  3  safety  limit  minimum  critical  p>ower 
rabo  value  of  1.10  for  Unit  1  Cycle  11 
operation  is  based  on  the  same  fuel  cladding 
integrity  safety  limit  criteria  as  that  for  the 
GEll  safety  limit  minimum  critical  pwwer 
ratio  (i.e.,  that  99.9  percent  of  all  fuel  rods 
in  the  core  are  expected  to  avoid  boiling 
transition  during  operational  transients): 
therefore,  the  prop»osed  change  does  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

Proposed  Change  2: 

As  previously  stated,  the  purpose  of  the 
standby  liquid  control  is  to  inject  a  neutron 
absorbing  solution  into  the  reactor  in  the 
event  that  a  sufficient  number  of  control  rods 
cannot  be  inserted  to  maintain  subcriticality. 
Sufficient  solution  is  to  be  injected  such  that 
the  reactor  will  be  brought  from  maximum 
rated  power  conditions  to  subcritical  over  the 
entire  reactor  temperature  range  frxjm 
maximum  operating  to  cold  shutdown 
conditions.  General  Electric  methodology 
establishes  a  fuel  type  dependent  standby 
liquid  control  system  shutdown  margin  to 
account  for  calculational  uncertainties. 
General  Electric  calculations  show  that  an  in- 
vessel  concentration  of  660  ppm  will  provide 
a  standby  liquid  control  system  minimum 
shutdown  margin  in  excess  of  the  3.2%  delta 
k  value  required  for  the  GEl  3  fuel.  To 
achieve  an  in-vessel  concentration  of  660 
ppm,  the  acceptable  range  of  standby  liquid 
control  system  tank  concentrations  is  being 
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revised  for  the  lower  range  of  tank  volumes. 
Thus,  the  proposed  revision  of  the  standby 
liquid  control  sygtem  sodium  pentaborate 
volume-concentration  range  ensures  that 
there  will  not  be  a  significant  reduction  in 
the  amount  of  available  stiutdown  margin 
and,  therefore  not  a  significant  reduction  in 
the  noargm  of  safetv 

The  NRC  staff  lias  reviev^ed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wiimington.  North  Carolina  28403- 
3297 

.Attorney  for  licensee:  William  D. 
lohnson.  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  CaroUna  27602 

SIRC  Project  Director:  Eugene  V. 
Imbro 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station.  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  June  21, 
1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
extend  the  surveillance  interval  forTS 
4.7.2.b  and  4.7.2.d  related  to  testing  of 
the  Control  Room  Emergency  Filtration 
System  from  18  months  to  24  months. 
The  amendments  would  also  include  a 
one-time  extension  of  the  allowed 
outage  time  for  the  Control  Room  and 
.\uxiliary  Electric  Equipment  Room 
Emergency  Filtration  System  to  allow 
each  subsystem  to  be  inoperable  for  up 
to  30  days  during  modifications  to 
replace  the  existing  deep  bed  charcoal 
absorbers  with  tray-type  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 )  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

This  Technical  Sp>ecification  change  does 
not  involve  accident  initiators  or  initial 
accident  assumptions.  The  Control  Room  and 
.Auxiliary  Equipment  Room  Emergency 
Filtration  System  :[CREFS)  trains  A  and  B  are 
post-accident  atmospheric  cleanup 
components  that  are  designed  to  limit  the 
radiation  exposure  to  personnel  occupying 
the  Control  Room  to  5  rem  or  less  whole 
body  dunng  and  foUowiag  ail  design  basis 


accident  conditions  Therefore,  this 
Technical  Specification  change  does  not 
increase  the  probability  of  occurrence  of  an 
accident  previously  evaluated 

CREFS  trains  A  and  B  are  utilized  to 
control  the  onsite  dose  to  personnel  in  the 
Control  Room.  This  Technical  Specification 
change  extends  the  (Limiting  Condition  for 
Operation]  LCO  duration  for  allowing  each 
train  to  be  inoperable  one  at  a  time  from  7 
days  to  30  days  total  for  the  current 
surveillance  interval.  This  change  is  a  one 
time  change  to  allow  for  the  repair/ 
replacement  work  associated  with  the 
corroded  filter  unit  charcoal  retaining  screens 
in  the  high  efficiency  charcoal  adsorber 
section  of  each  train.  The    normal 

Ereventative  maintenance  and  testing  (will] 
9  performed  on  the  operable  CREFS  train 
just  prior  to  taking  the  loppositej  filter  train 
out  of  service  for  the  modi.*icat!on.  This 
action  will  ensure  that  the  remaining 
subsystem  is  op>erabIe  and  ensure  maximum 
reliabiUty  of  the  system.  The  Technical 
Sp)ecification  change  will  not  affect  onsite 
dose  if  a  [design-basis  accident]  DBA  occurs 
and  the  operating  filter  unit  does  not  fail.  The 
oparable  filter  unit  will  be  sufficient  to 
Eoaintain  the  operating  areas  habitable.  The 
original  LCO  allowed  7  day  operation  with 
only  one  o(>erahle  train  and  is  also 
susceptible  to  a  single  failure  during  the 
Allowed  Outage  Time.  The  probability  that  a 
DBA  will  occur  coupled  with  the  sin^e 
feilure  of  the  operable  train  during  the 
extended  allowed  outage  time  per  the 
Technical  Specification  change  is  the  same 
order  of  magnitude  as  for  the  current  7  day 
allowed  outage  time.  Therefore,  this  change 
does  not  increase  the  consequences  of  an 
accident  previously  evaluated. 

The  extension  of  the  surveillance  interval 
£rom  18  months  to  24  months  extends  the 
maximum  interval  between  TS  surveillances 
of  the  filter  trains  from  22.5  months  to  30 
months.  The  equipment  that  is  affected  are 
the  CREFS  filter  trains  A  and  B,  which  are 
comprised  of  HEPA  filters,  heaters,  charcoal 
adsorbers,  and  fens.  This  equipment  has  a 
history  of  satisfactory  surveillance  testing  (in- 
place  testing  and  laboratory  analysis  of 
charcoal),  and  has  bad  little  maintenance 
problems  for  the  past  5  years.  Although  the 
SER  Section  6.4.1  and  the  [Regulatory  Guide] 
RG  1.52  state  that  the  units  shall  be  tested 
every  18  months,  a  review  of  the  basis 
documents  for  the  testing  (ANSI  N510)  shows 
that  the  1975  edition  recommended  annual 
testing  and  later  editions  (1980  and  1989) 
state  that  testing  be  performed  "at  least  once 
every  operating  cycle".  Therefore  the 
extension  of  the  surveillance  intervals  &om 
18  months  to  24  months  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

This  Technical  Specification  change  will 
allow  each  train  of  CREFS  to  be  inoperable 
one  at  a  time  for  up  to  30  days  to  repair/ 
replace  charcoal  retaining  screens  and 
changes  surveillance  intervals  from  18 
months  to  24  months.  Prior  to  the  extended 
LCO  on  a  given  train,  the  scheduled  monthly 
surveillance  and  preventive  maintenance 


will  be  performed.  This  Technical 
Specification  change  does  not  involve 
components  that  are  accident  initiators  and 
therefore  will  not  create  a  new  or  different 
kind  of  accident  than  those  previously 
analyzed. 

3)  hivolve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  purpose  of  CREFS  trains  A  and  B  are 
to  control  the  onsite  dose  to  personnel  in  the 
Control  Room  following  an  accident  that 
involves  a  potential  radiological  release. 
Redundant  filter  trains  are  utilized  to  ensure 
that  a  single  active  failure  will  not  impact  the 
ability  of  the  system  to  pjerform  its  safety 
function  Since  the  probability  of  an  accident 
occurring  during  the  extended  Technical 
Specification  LCO  for  the  inoperable  train  in 
conjunction  with  the  probability  that  the 
operable  CREFS  train  will  fail  is  the  same 
order  of  magnitude  as  for  the  current  LCO, 
then  the  proposed  Technical  Specification 
change  has  minimal  impact  on  the  safe 
operation  of  the  plant  The  CREFS  trains 
were  both  determined  operable  following 
their  last  surveillance  and  no  events  have 
occurred  at  the  plant  to  indicate  that  they 
may  be  inoperable  Normal  preventative 
maintenance  and  testing  will  be  performed 
on  the  operable  CREFS  train  just  prior  to 
taking  the  [opposite)  filter  train  out  of  service 
for  the  modification.  This  action  will  ensure 
that  the  remaining  subsystem  is  operable  and 
ensure  maximum  reliability  of  the  system. 
The  change  in  surveillance  intervals  from  18 
months  to  24  months  will  not  cause  a 
significapt  reduction  in  the  margin  of  safety, 
because  the  previous  five  surveillances  have 
been  satisfactory  and  the  equipment/ 
compwnents  do  not  have  a  tendency  to  drift 
over  lime.  Therefore,  the  proposed 
amendment  will  not  significantly  impact  the 
margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Dairyland  Power  Cooperative  (DPC), 
Docket  No.  50-409,  LaCrosse  Boiling 
Water  Reactor  (LACBWR),  Vernon 
County,  Wisconsin 

Date  of  amendment  request:  April  10, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
update  tlie  facility  Possession  Only 
License  and  Technical  Specifications  to 
reflect  the  permanently  shutdown  and 
defueled  condition  of  the  plant. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

DPC  proposes  to  modify  the  LACBWR 
Technical  Specifications  to  more  accurately 
reflect  the  permanently  shutdown,  defueled, 
possession-only  status  of  the  facility. 

Analysis  of  no  significant  hazards 
consideration: 

1.  The  proptosed  changes  do  not  create  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  delete  system 
requirements  that  are  no  longer  necessary  to 
prevent,  or  mitigate  the  consequences  of,  a 
credible  SAFSTOR  accident  as  described  in 
our  current  SAFSTOR  Accident  Analysis. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  are  either 
administrative  in  nature  or  were  made  based 
on  the  analysis  of  previously  evaluated 
accident  scenarios.  In  no  other  way  do  they 
change  the  design  or  operation  of  the  focility 
and  therefore  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  changes  do  not  result  in 
a  significant  reduction  in  the  margin  of 
safety. 

The  changes  incorp>orate  into  the  proposed 
Technical  Specifications  the  margin  of  safety 
associated  with  the  current  SAFSTOR 
accident  analysis  and  thus  don't  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewefd  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazairds 
consideration. 

Local  Public  Document  Room 
location:  LaCrosse  Public  Library,  800 
Main  Street,  LaCrosse,  Wisconsin 
54601, 

Attorney  for  licensee:  Wheeler,  Van 
Sickle  and  Anderson,  Suite  801,  25 
West  Main  Street,  Madison,  Wisconsin 
53703-3398 

NRC  Project  Director:  Seymour  H. 
Weiss 

Detroit  Edison  Cximpany,  Docket  No. 
50-341.  Fermi-2.  Monroe  County, 
Michigan 

Date  of  amendment  request:  July  25, 
1996  (NRC-96-0064) 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  or  delete  a  nimiber  of  items 
currently  in  the  Administrative  Controls 
Section  (Section  6.0)  of  the  technical 
specifications  (TS).  This  submittal 


revTses  a  previous  submittal  dated 
December  15,  1994  (NRC-94-0107),  to 
modify  the  proposed  TS  change  to  be 
consistent  with  NRC  Administrative 
Letter  95-06,  "Relocation  of  Technical 
Specifications  Administrative  Controls 
Related  to  Quality  Assurance,"  the 
Improved  Standard  TS  (ISTS).  and 
pending  changes  to  the  ISTS.  The 
previous  submittal  was  noticed  in  the 
Federal  Register  on  Jime  6,  1995  (60  PR 
29873). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  are 
administrative  in  nature.  None  of  the 
proposed  changes  involve  a  physical 
modification  to  the  plant,  a  new  mode  of 
operation  or  a  change  to  the  UFSAR 
[Updated  Final  Safety  Analysis  Report] 
transient  analyses.  No  Limiting  Condition  for 
Operation,  ACTION  statement  or 
Surveillance  Requirement  is  affected  by  any 
of  the  proposed  changes. 

Also,  these  proposed  changes,  in 
themselves,  do  not  reduce  the  level  of 
qualification  or  training  such  that  personnel 
requirements  would  be  decreased.  Therefore, 
this  change  is  administrative  in  nature  and 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Further,  the  proposed 
changes  do  not  alter  the  design,  function,  or 
operation  of  any  plant  component  and 
therefore,  do  not  affect  the  consequences  of 
any  previously  evaluated  accident. 

2.  The  propwsed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  changes  do 
not  introduce  a  new  mode  of  plant  operation, 
surveillance  requirement  or  involve  a 
physical  modification  to  the  plant.  The 
proposed  changes  are  administrative  in 
nature.  The  changes  propose  to  revise,  delete 
or  relocate  the  stated  administrative  control 
provisions  from  the  TS  to  the  UFSAR,  plant 
procedures  or  the  QA  [Quality  Assurance] 
Program  whereby,  adequate  control  of 
information  is  maintained.  Further,  as  stated 
above,  the  proposed  changes  do  not  alter  the 
design,  function,  or  operation  of  any  plant 
components  and  therefore,  no  new  accident 
scenarios  are  created. 

3.  The  pro(X)sed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  they  are  administrative  in  nature. 
None  of  the  proposed  changes  involve  a 
physical  modification  to  the  plant,  a  new 
mode  of  operation  or  a  change  to  the  UFSAR 
transient  analyses.  No  Limiting  Condition  for 
Operation,  ACTION  statement  or 
Surveillance  Requirement  is  affected.  The 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Additionally,  the  proposed  change  does  not 


alter  the  scop>e  of  equipment  currendy 
required  to  be  OPERABLE  or  subject  to 
surveillance  testing  nor  does  the  proposed 
change  affect  any  instrument  setpoints  or 
equipment  safety  functions.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  Coimty  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226 

NRC  Project  Director:  Mark  Reinhart 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  April  29, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
permissible  values  of  the  maximum  and 
minimum  pressurizer  water  levels  and 
incorporates  a  graph  to  display  these 
values  for  various  operating  conditions. 
The  amendment  also  revises  the  Bases 
section  of  the  Technical  Specification. 
The  Bases  changes  revise  the  acceptable 
value  of  the  as-found  tolerance  for  the 
settings  of  the  pressurizer  safety  valves 
and  change  the  value  of  flowrate 
through  the  pressurizer  safety  valves. 
The  moderator  temperature  coefficient 
as  described  in  the  Bases  Section  is 
removed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  Involve  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  startup  accident  and  the  rod 
withdrawal  accident  have  been  reanalyzed  to 
justify  the  proposed  increase  in  pressurizer 
coder  safety  value  as-found  tolerance.  The 
analyses  establish  more  appropriate 
tmundaries  and  re-analyze  the  same  initiators 
as  are  currently  found  in  the  ANO-1  Safety 
Analysis  Repwrt.  Changing  the  as- found 
setptoint  tolerance  does  not  change  how  the 
pressurizer  code  safety  valve  operates  as  it 
will  continue  to  be  reset  to  2500  psig  plus  or 
minus  1%  prior  to  reactor  startup. 

The  acceptance  criteria  for  these  analyses 
are  that  the  reactor  coolant  system  (RCS) 
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pressure  shall  not  exceed  the  safety  limit  of 
2-50  psig  (110%  of  design  pressure  and  that 
the  reactor  thermal  power  remains  below 
112%  Rated  Power.  The  analyses  using  the 
proposed  setpcini  tolerance  have  shown  that 
the  acceptance  criieria  were  met  and  that  the 
consequences  of  'ne  events  were  essentially 
the  same  as  those  in  the  .\NO-l  SAR 
Analyses  were  performed  to  determine  the 
pressunzer  maximum  water  level  that  would 
prevent  the  RCS  from  exceeding  iht  safety 
limit  of  2750  psig  in  the  event  of  either  a 
startup  accident  or  a  rod  withdrawal 
accident  More  appropriate  pressurizer  level 
requirements  have  been  mcorp>orated  in 
accordance  with  tnese  analyses 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  Not  Create  the  Poesibiiity  of  a  New 
or  Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  oro  posed  changes  introduce  no  new 
mode  of  plant  operation.  The  reanalysis  of 
the  startup  acc-dent  and  the  rod  withdrewal 
accident  were  pertormed  using 
methodologies  identical  to  that  employed  in 
the  ANO-1  SAR  and  an  improved  computer 
code  (RELAP5/M()D2).  The  pressurizer  code 
safety  valve  setpoint  will  continue  to  be  reset 
at  2500  psig  plus  or  minus  1%  prior  to 
reactor  startup  and  will  continue  to  function 
to  mamtain  RCS  pressure  below  the  safety 
limit  of  2750  psig  Analyses  were  performed 
to  determine  the  pressurizer  maximum  water 
level  that  would  prevent  the  RCS  from 
exceeding  the  safety  limit  of  2750  psig  in  the 
event  of  either  a  startup  accident  or  a  rod 
withdrawal  accident.  More  appropriate 
pressurizer  level  requirements  have  been 
incorporated  in  accordance  with  these 
analyses 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3  Does  .Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Saiiaty. 

The  safety  function  of  the  pressurizer  code 
safety  valves  is  not  altered  as  a  result  of  the 
proposed  change  :n  setf>oint  tolerance.  The 
reanalysis  of  the  startup  accident  and  rod 
withdrawal  accident  have  shown  that  with  a 
plus  or  minus  ^'^  setpoint  tolerance,  the 
pressunzer  code  safety  valves  will  function 
to  limit  RCS  pressure  below  the  safety  limit 
of  2750  psig  The  sensitivity  studies  for  the 
startup  accident  showed  the  acceptance 
criteria  would  still  be  met  even  if  one 
pressurizer  code  safety  valve  lifted  at  5% 
above  2500  psig  at  startup  conditions. 
Additional  anaivses  were  performed  to 
determine  the  pr»»8surizer  maximum  water 
level  that  would  prevent  the  RCS  from 
exceeding  the  satery  limit  of  2750  psig  in  the 
even!  of  either  a  startup  accident  or  a  rod 
withdrawal  accident. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  N'RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
yocation.- Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D, 
Beckner 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368.  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2), 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  28, 
1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
remove  the  Unit  1  and  Unit  2  Technical 
Specification  reqiurements  to  secure  the 
containment  equipment  hatch  during 
core  alterations  or  fuel  handling 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  change  would  allow  the 
containment  equipment  hatch  door  to  remain 
open  during  fuel  movement  and  core 
alterations.  This  door  is  normally  closed 
during  this  time  period  in  order  to  prevent 
the  escape  of  radioactive  material  in  the 
event  of  a  fuel  handling  accident.  This  door 
is  not  an  initiator  of  any  accident.  The 
probability  of  a  fuel  handling  accident  is 
unaffected  by  the  position  of  the  containment 
equipment  hatch  door.  The  current  fuel 
handUng  analysis,  which  has  been  approved 
by  the  Staff  for  ANO-2  and  submitted  for 
ANO-1,  calculates  maximum  offsite  doses  to 
be  well  within  the  limits  of  10  CFR  Part  100, 
The  current  fuel  handling  accident  analysis 
results  in  maximum  offsite  doses  of  63.6  and 
41.8  Rem  to  the  Thyroid  and  0.902  and  0  598 
Rem  to  the  whole  body  (sum  of  beta  and 
ganmia)  for  ANO-1  and  AN02,  respectively 
This  analysis  assumes  the  entire  release  from 
the  damaged  fuel  is  allowed  to  migrate  to  the 
site  boundary  unobstructed.  Therefore, 
allowing  the  equipment  hatch  doors  to 
remain  op>en  results  in  no  change  in 
consequences.  Also,  the  calculated  doses 
during  a  fuel  handling  accident  would  be 
considerably  larger  than  the  actual  doses 
since  the  calculation  does  not  incorporate  the 
closing  of  the  equipment  hatch  door 
following  evacuation  of  containment.  The 
proposed  change  would  significantly  reduce 
the  dose  to  workers  in  the  containment  in  the 
event  of  a  fuel  handling  accident  by 
expediting  the  containment  evacuation 
process.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previdusly  evaluated. 


Criterion  2  -  Does  .Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  .Accident  from 
any  Previously  Evaluated. 

The  proposed  chrjige  does  not  involve  the 
addition  or  modification  of  any  plant 
equipment.  Also,  the  proposed  change  would 
not  alter  the  design,  configuration,  or  method 
of  operation  of  tne  plant  beyond  the  standard 
functional  capabilities  of  the  equipment. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety, 

The  proposed  change  does  not  have  the 
p»Gtential  for  an  increased  dose  at  the  site 
boundan,'  due  to  a  fuel  handling  accident. 
The  margin  of  safety  as  defined  by  10  CFR 
Part  100  has  not  been  significantly  reduced. 
Closing  the  equipment  hatch  door  following 
an  evacuation  of  contaiiunent  further  reduces 
the  offsite  doses  in  the  event  of  a  fuel 
handling  accident  and  provides  additional 
margin  fn  the  calculated  offsite  doses. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  tl:e  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No,  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  July  12, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Sections  6.2,2.h  and  6.2.2.i.  To  provide 
adequate  shift  coverage  without  routine 
heavy'  use  of  overtime,  TS  Section 
6.2.2.h  specifies  an  objective  to  have 
operating  personnel  work  "a  normal  8- 
hoiu'  day,  40-hour  week"  while  the 
facility  is  operating.  The  proposed 
amendment  would  change  the  objective 
Id  "an  8  to  12  hour  day,  nominal  40- 
houi  week." 

TS  Section  6.2.2.i  currently  states, 
"The  General  Supervisor  Operations, 
Supervisor  Operations.  Station  Shift 
Supervisor  Nuclear,  and  Assistant 
Station  Shift  Supervisor  Nuclear  shall 
hold  senior  reactor  operator  licenses." 
The  proposed  amendment  would 
change  this  section  (o  state,  "The 
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Manager  Operations,  Station  Shift 
Supervisor  Nuclear  and  Assistant 
Station  Shift  Super\isor  Nuclear  shall 
hold  senior  reactor  operator  licenses." 
This  change  is  based  upon  a 
reorgaiuzation  that  eliminates  the 
positions  of  General  Supervisor 
OperaUons  and  Supervisor  Operations 
from  the  I'nit  1  Operations  management 
structure.  The  responsibilities  of  these 
positions  will  be  assumed  by  the 
Manager  Operations  or  delegated  to  off- 
shift  Senior  Reactor  Operators.  Thus, 
Senior  Reactor  Operators  will  report 
directly  to  the  Manager  Operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.^s  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  of)eration  of  Nine  Mile  Point  Unit  1, 
in  accoriiap-ce  with  the  profxjsed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

Establishing  operating  personnel  work 
hours  at,  "an  8  to  12  hovu  day,  nominal  40- 
hour  week,"  provides  enhanced  continuity 
for  normal  plant  operations.  There  has  been 
no  noticeable  increase  in  safety  related 
problems  during  the  trial  period  (The  faciUty 
has  been  implementing  12-hour  operator 
shifts  for  over  1  year  on  a  trial  basis). 
Overtime  remains  controlled  by  site 
administrabve  procedures  in  accordance 
with  the  NRC  Policy  Statement  of  working 
hours  (Generic  Letter  82-12).  The  probability 
for  operating  p>ersonnel  error  due  to  (1) 
incomplete  or  insufficient  turnover  or  (2) 
interruption  of  in-plant  maintenance  and 
testing  is  rr^duced.  No  physical  plant 
modifications  are  involved,  and  none  of  the 
precursors  of  previously  evaluated  accidents 
are  affected.  Therefore,  this  change  will  not 
involve  a  significant  increase  in  &e 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  assimilation  of  the  responsibilities  of 
the  previous  positions  of  General  Supervisor 
Operations  and  Supervisor  Operations  into 
the  position  of  Manager  Operations  and  to 
off-shift  Senior  Reactor  Operators  reflect?  a 
restructuring  of  the  operations  aepariment, 
and  is  essentially  a  reduction  in  layers  of 
management.  This  propxwed  change  does  not 
involve  any  physical  modification  to  the 
plant,  and  does  not  affect  any  precursor  of  a 
previously  evaluated  accident.  Therefore, 
this  change  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated 

Establishing  operating  personnel  hours  at 
"an  8  to  12-hour  day.  nominal  40-hour  week" 
provides  increased  flexibility  m  scheduling 
and  does  not  adversely  afiioct  their 
performance.  Overtime  remains  controlled  by 
site  administrative  procedures  in  accordance 


with  the  NRC  Policy  Statement  on  working 
hours  (Generic  Letter  82-12).  No  physical 
modification  of  the  plant  is  involved.  As 
such,  the  change  does  not  introduce  anv  new 
failure  modes  or  conditions  that  may  create 
a  new  or  different  accident  Therefore, 
operation  in  accordance  wiih  the  proposed 
amendment  will  not  create  the  possibility  of 
8  new  or  different  kind  of  accident  from  any 
previously  evaluated 

The  responsibilities  of  the  previous 
positions  of  Genera!  Supervisor  Operations 
and  Supervisor  Operation?  will  be 
assimilated  into  the  positions  of  the  Manager 
Operations  and  the  off-shift  Senior  Reactor 
Operators  There  is  no  physical  plant 
modification.  The  change  does  not  introduce 
any  new  failure  modes  or  conditions  that 
may  create  a  new  or  different  accident 
Therefore,  the  change  does  not  in  itself  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Establishing  operating  personnel  hours  at 
"an  8  to  12-hour  day,  nominal  40-hour 
week,"  provides  increased  flexibility  in 
scheduling  and  does  not  adversely  affect 
their  jaerformance.  This  change  also 
decreases  the  risk  of  miscommunication 
between  shifts  by  reducing  the  number  of 
turnovers  per  day  and  increases  operations 
and  maintenance  efficiency  by  promoting 
continuity  in  ongoing  plant  activities. 
Overtime  remains  controlled  by  site 
administrative  procedures  in  accordance 
with  the  NRC  Policy  Statement  on  working 
hours  (Generic  Letter  82-12)  and  is  consistent 
with  the  Improved  Standard  Technical 
Specifications.  The  proposed  change 
involves  no  physical  modification  of  the 
plant,  or  alterations  to  any  accident  or 
transient  analysis  [...],  and  the  changes  are 
administrative  in  nature.  Therefore,  the 
change  does  not  involve  any  significant 
reduction  in  a  margin  of  safety. 

The  assimilation  of  the  resp>onsibilities  of 
the  positions  of  General  Supervisor 
Operations  and  Supervisor  Operations,  into 
the  positions  of  the  Manager  Operations  and 
the  off-shift  Senior  Reactor  Operators, 
effectively  reduces  layers  of  management. 
The  proposed  change  is  consistent  with 
Standard  Review  Plan  (SRP)  13.1.2-13.1.3. 
This  administrative  transformation  of  the 
operations  department  management  structure 
involves  no  physical  modification  of  the 
plant  or  alterations  to  any  accident  or 
transient  analysis.  Therefore,  this  change  in 
itself  does  not  involve  any  significant 
reduction  in  a  maroin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 

Local  Public  Document  Room 
location:  Reference  and  Etociunents 
E>epartment,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 


Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire.  Winston  &  Strawn, 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Jocelyn  A. 
Niitchell,  Acting  Director 

Niagara  Mohawk  Power  Ck>rporation, 
Docket  No  50-410,  Sine  Miie  Point 
Nuclear  Station  I  nit  \d  2.  (Kwego 
County.  New  York 

Date  of  amendment  request:  July  12, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Section  6.2.2.i.  To  provide  adequate 
shift  coverage  without  routine  heavy  use 
of  overtime,  TS  Section  6.2.2.i  snecifips 
an  objective  to  have  op>erating  personnel 
work  "a  normal  8-hour  day,  40-hour 
week"  while  the  facility  is  op>erating. 
The  prop>osed  amendment  would 
change  the  objective  to  "an  8  to  12  hour 
day,  nominal  40-hour  week." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  prop>osed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

Establishing  operating  personnel  work 
hours  at,  "an  8  to  12  hour  day,  nominal  40- 
hour  week,"  allows  normal  plant  operations 
to  be  managed  more  effectively  and  with 
enhanced  continuity.  There  has  been  no 
noticeable  increase  in  safety  related  problems 
during  the  trial  period  (The  facility  has  been 
implementing  12-hour  operator  shifts  for 
over  1  year  od  a  trial  basis).  Overtime 
remains  controlled  by  site  administrative 
procedures  in  accordance  with  the  NRC 
Policy  Statement  on  working  hours  (Generic 
Letter  82-12).  The  probability  for  operating 
personnel  error  due  to  (1)  incomplete  or 
insiifficient  turnover  or  (2)  interruption  of  in- 
plant  maintenance  and  testing  is  reduced.  No 
physical  plant  modifications  are  involved, 
and  none  of  the  precursors  of  previously 
evaluated  accidents  are  affected.  Therefore, 
this  change  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  vinth  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Establishing  operating  personnel  hours  at, 
"an  8  to  12-hour  day,  nominal  40-hour 
week,"  improves  the  quality  of  Hfe  for 
operating  p>ersonnel  and  does  not  adversely 
affect  their  performance.  Overtime  remains 
controlled  by  site  administrative  procedures 
in  accordance  with  the  NRC  Policy  Statement 
on  working  hours  (Generic  Letter  82-12).  No 
physical  modification  of  the  plant  is 
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involved.  As  such,  the  change  does  not 
introduce  any  new  failu.*^  modes  or 
conditions  that  .Tiav  create  a  new  or  different 
accident.  Therefore  operation  in  accordance 
with  the  proposed  amendment  will  not  create 
the  possibility  of  d  new  or  different  Itind  of 
accident  from  any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  signifiauit 
reduction  in  a  margin  of  safety. 

Establishing  operating  personnel  hours  at, 
"an  8  to  12-hQur  day,  nominal  40-hour 
week.  '  improves  the  quality  of  life  for 
operating  personnel  and  does  not  adversely 
affect  their  performance.  This  change  also 
decrea.ses  the  nsk  of  misconimunication 
between  shifts  and  increases  operations  and 
maintenance  effiriency  by  promoting 
continuity  m  ongoing  plant  activities. 
Overtime  remains  coniroiied  by  site 
administrative  procedures  in  accordance 
with  the  N'RC  Policy  Statement  on  working 
hours  (Generic  Letter  82-12)  and  is  consistent 
with  the  Improved  Standard  Technical 
Specifications.  The  proposed  change 
involves  no  physical  modification  of  the 
plant,  or  alterations  to  any  accident  or 
transient  analysis  l...|,  and  the  changes  are 
administrative  in  nature.  Therefore,  the 
change  does  not  involve  any  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location  Reference  and  Dociunents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  k  Strawn, 
1400  L  Street.  NW..  Washington.  DC 
20005-3502. 

\'RC  Project  Director:  Jocelyn  A. 
Mitchell,  Acting  Director 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station.  I'nits  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  Febniary 
2.  1996 

Description  of  amendment  request: 
This  request  would  change  Technical 
Specification  (TS)  3.6.1.2  for  each  unit 
to  pennit  primary  containment  leakage 
testing  of  the  mam  steam  isolation 
valves  (MSIVs)  at  either  22.5  psig  or  45 
psig  according  to  the  type  of  test  to  be 
conducted  Currently  the  TS  only 
specifies  22.5  psig  for  the  MSIVs'  test 
pressure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  allowable  test 
pressure  for  MSIV  leak  testing  was  reviewed 
from  two  perspectives.  First  is  the  potential 
for  the  change  in  testing  pressure,  and  test 
methodology,  to  impact  testing  results.  The 
second  perspective  is  the  potential  for  a 
failure  of  the  testing  configuration  to  result 
in  undesirable  consequences. 

Under  the  proposed  change,  an  increased 
test  pressure  of  45.0  psig  (PJ  in  the  accident 
direction  will  be  used  to  perform  Technical 
Specification  required  MSIV  leak  testing. 
However,  the  acceptance  criteria  for  testing  is 
maintained  consistent  with  current  Technical 
Specifications.  Therefore,  the  proposed 
change  to  allow  a  test  pressiu^  of  P.  will  not 
affect  the  validity  of  leak  test  results.  The 
existing  Technical  Specification  required 
leak  integrity  of  the  MSIVs  will  be 
maintained  under  the  propxised  test 
methodology  and  thus  the  ability  of  the 
MSrVs  to  act  as  a  contaiiunent  isolation 
valves  is  not  affected. 

The  proposed  test  pressure  of  P.  will  be 
applied  in  the  accident  direction,  and  will 
result  in  a  back  pressure  being  applied  to  the 
Main  Steam  Line  (MSL)  Plugs.  The  potential 
for  MSL  Plug  ejection  has  been  reviewed  and 
adequate  precautions  have  been  taken  to 
ensure  that  fuel  damage  would  not  result 
from  [local  leak  rate  test]  LLRT  induced  MSL 
Plug  ejection.  The  MSL  Plugs  are  installed 
using  a  restraint  ring  which  prevents 
inadvertent  ejection.  [Pennsylvania  Power 
and  Light  Company]  PP&L  procedures 
reqtiire  that  the  restraint  ring  be  installed  as 
a  prerequisite  for  LLRT  testing  of  the  MSIVs 
at  P..  However,  in  the  unlikely  event  that  the 
MSL  Plug  and  restraint  ring  were  installed 
improj>erly  and  then  subjected  to  back 
pressurization  at  P„  ejection  could  occur.  If 
this  event  did  occur,  the  MSL  Plug  could  hit 
the  fuel  which  is  an  accident  bounded  by  the 
fuel  assembly  handling  accident  analysis 
addressed  in  (Final  Safety  Analysis  Report] 
FSAR  SecUon  15.7.4.  The  MSL  Plugs,  MSL 
Plug  Restraint  Ring,  and  MSL  Plug  Insert  and 
Remove  Tool  meet  the  requirements  of 
NUREG  0612  and  PP&Ls  Heavy  Loads 
Program. 

Therefore,  the  prop>o8al  to  allow  an 
alternative  test  pressure,  P„  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

n.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

All  components  within  the  test  volume 
have  been  evaluated  for  structural  integrity 
under  the  proposed  test  pressures.  In 
addition,  pressiuization  of  the  Main  Steam 
Line  Plugs  during  testing  will  be  below  the 
evaluated  pressure.  The  acceptance  criteria 
for  the  test  will  be  maintained,  thus 
verification  of  the  leak  integrity  of  the  MSIVs 
will  not  be  impacted.  Therefore,  the 


profxjsed  change  to  allow  for  an  alternative 
test  pressure  of  (P.)  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Ill  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  affect  the 
acceptance  criteria  for  the  MSIV  LLRT.  As  a 
result,  testing  at  P.  in  the  accident  direction 
will  provide  an  equivalent  test  to  that  which 
is  performed  at  P..  No  change  m  the  leak 
integrity  of  the  MSIVs  is  anticipated  as  a 
result  of  performing  the  testing  at  the 
alternative  pressure.  The  potential  for  MSL 
Plug  ejection  during  .MSIV  LLRT  at  P.  has 
been  evaluated  and  found  to  be  bounded  by 
existing  accident  analysis.  Therefore  the 
proposed  change  to  allow  an  alternative  test 
pressure.  P.,  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  N'RC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701 

Attorney  for  licensee-  Jay  Silberg, 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW,, 
Washington.  DC  20037 

NRC  Project  Director:  lohn  F,  Stolz 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  ]u\y  12, 

1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 

the  Indian  Point  3  (IP3)  Technical 
Specifications  (TSs)  by  changing  the 
surveillance  frequency  requirements  in 
Table  4.1-1,  "Minimum  Frequencies  for 
Checks,  CaUbrations,  and  Tests  of 
InsttTiment  Channels"  to  accommodate 
a  24-month  operating  cycle. 

Bosi's  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  anv  accident  previously 
evaluated.  The  proposed  changes  are  being 
made  to  extend  surveillance  frequencies  from 
18  months  to  24  months  for: 
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Vapor  Containment  High  Radiation 
Monitors 

Reactor  Coolant  System  SubcooUng  Margin 
Monitor  fSMM), 

Cherpressure  F*rotection  System  (OPS),  and 

Reactor  Vessel  Level  Indication  System 
(RVUS), 

These  proposed  changes  are  being  made 
using  the  guidance  provided  by  Generic 
Letter  91-04  to  accommodate  a  24-month  fuel 
cycle.  The  containment  radiation  monitors, 
SMM,  and  RVLIS  are  used  to  provide 
operator  information  during  post-accident 
conditions  and  have  no  eSect  on  event 
initiators  associated  with  previously 
analyzed  accidents.  The  OPS  is  used  only 
when  the  plant  is  shutdown,  with  RCS 
[reactor  coolant  system]  temperatiire  below  a 
low  temperature  limit,  and  the  RCS  is  not 
vented.  The  function  of  the  OPS  is  to  protect 
the  RCS  from  Low  Temperature 
Overpressurization  (LTOP)  transients  and  has 
DO  effect  on  accident  initiators.  No  credit  is 
taken  in  the  IP3  safety  analyses  for  accident 
mitigation  effects  that  might  result  from  use 
of  these  instrument  channels.  Updated 
calculations  and  evaluations  to  assess  the 
proposed  increase  in  the  surveillance 
intervals  demonstrate  that  the  effectiveness 
of  these  instrument  channels  in  fulfilling 
their  respective  functions  is  not  reduced.  The 
containment  high  radiation  monitors  are 
used  for  post  accident  monitoring  purposes 
to  provide  operators  with  an  indication  of 
adverse  conditions  in  containment  based  on 
releases  of  radioactivity  from  the  RCS  to  the 
containment  atmosphere.  These  moniton 
provide  no  signals  to  plant  control  systems 
or  automatic  safety  systems  used  for  accident 
mitigation  and  have  no  role  as  an  accident 
initiator. 

Use  of  the  subcooling  maxgm  monitor  and 
core  exit  thermocouples  by  plant  operators  is 
specified  in  the  Indian  Point  3  Emergency 
Operating  Procedures  (EOPs)  to  assess  post 
accident  cooling  conditions  in  the  RCS. 
Changes  to  the  EOPs  will  be  made  to  reflect 
the  results  of  the  updated  loop  accuracy 
calculations  for  this  instrumentation.  These 
changes  will  ensure  that  safety  analysis  input 
assumptions  associated  with  subcooling 
margin,  for  small  break  LOCA  [loss-of- 
coolant  accident] ,  steam  generator  tube 
rupture,  and  steamline  break,  remain  valid, 
and  that  the  response  strategies  outlined  in 
the  Westinghouse  Owners  Group  Emergency 
Response  Guidelines  are  maintained.  Core 
exit  thermocouple  readings  are  not  used  for 
input  to  plant  safety  analyses. 

The  OPS  provides  a  protective  function  to 
prevent  RCS  pressure  limits  from  being 
exceeded  while  the  plant  is  shutdown  and 
the  RCS  is  being  maintained  at  a  low 
temp>erature  and  not  vented.  Failure  of  the 
OPS  is  not  assumed  to  be  an  accident 
initiator  in  the  plant  safety  analyses. 

The  change  to  the  RVUS  calibration 
interval  does  not  affect  design  or  operation  of 
plant  systems  and  will  not  affect  the 
probability  of  accidents.  Revised  loop 
accuracy  calculations  have  demonstrated  that 
operator  actions  for  responding  to  postulated 
accidents  using  RVUS  in  conjunction  with 
the  Indian  Point  3  EOPs  will  remain 
consistent  with  the  accuracy  requirements 
FVLIS.  The  consequences  of  a  previously 
evaluated  accident  will  not  be  affected. 


Equipment  and  system  design 
requirements  and  safety  analysis  acceptance 
criteria  continue  to  be  met  with  the  proposed 
new  surveillance  intervals.  Based  on  the 
above  information  it  is  concluded  that  the 
profxjsed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzied. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  changes  to  extend  the 
surveillance  frequencies  for  the  above  listed 
instrument  channel  do  not  create  the 
fxjssibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
increased  surveillance  frequencies  were 
evaluated  based  on  past  equipment 
performance  and  do  not  require  any  plant 
hardware  changes  or  changes  in  system 
operation.  There  are  no  new  failure  modes 
introduced  as  a  result  of  extending  these 
surveillance  intervals,  which  could  lead  to 
the  creation  of  new  or  different  kinds  of 
accident. 

(3]  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.  I A 
decreased]  surveillance  frequency  for  the 
Containment  High  Radiation  Monitor,  SMM, 
OPS,  and  RVLIS  does  not  adversely  affect  the 
performance  of  safety-related  systems, 
equipment,  or  instruments  and  does  not 
result  in  increased  severity  of  accidents 
evaluated.  The  radiation  monitor,  SMM,  and 
RVLIS  are  not  used  to  support  margins  of 
safety  identified  in  the  Technical 
Specifications.  OPS  provides  an  equipment 
protection  function  to  prevent  inadvertent 
overpressurization  of  the  RCS  at  shutdown 
conditions.  The  Low  Temperature 
Overpressurization  (LTOP)  curve  in  the 
Technical  Specifications  represents  material 
stress  limits  based  on  fractiu^  toughness 
requirements  for  ferritic  steel.  Analysis  of  the 
proposed  change  to  the  OPS  surveillance 
frequency  verified  sufficient  margin  to  the 
LTOP  curve  and  therefore  does  not  involve 
a  significant  reduction  in  margin  to  the 
material  stress  limits. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Jocelyn  A. 
Mitchell,  Acting  Director 


Power  Authority  of  The  State  of  New 
York  D(K  ket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  July  12, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Indian  Point  3  (IP3) 
Technical  Specifications  (TS)  relating  to 
minimum  reactor  coolant  system  (RCS) 
fiow  and  maximum  RCS  average 
temperatxire  to  make  these  parameters 
consistent  with  an  assumption  of  100% 
helium  release  from  the  boron  coating  of 
the  integral  fuel  burnable  absorber 
(IFBA)  rods. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50, 91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

The  proposed  changes  to  the  RCS 
minimum  Qow  and  maximum  T"*» 
requirements  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Reference  2  [SECL-96- 
046,  "IFBA  Helium  Release  Evaluation  for 
Cycle  9  Restart,"  Westinghouse  Electric 
Corporation,  dated  July  8,  1996)  states  that, 
for  the  remainder  of  Cycle  9,  all  pertinent 
licensing  basis  acceptance  criteria  have  been 
met,  and  the  margin  of  safety  as  defined  in 
the  Technical  Specification  Bases  is  not 
reduced  in  any  of  the  licensing  basis  accident 
analyses  for  the  assumption  of  a  100% 
helium  release  from  the  IFBA  rods.  Reference 
3  [Westinghouse  letter,  "Technical 
Specification  Value  for  T-Average,"  INT-96- 
557.  dated  July  3, 1996]  states  that  a 
reduction  of  maximum  allowable  indicated 
T,,g  from  578.3'F  to  571.5^  specifications 
consistent  with  the  more  limiting 
containment  integrity  analyses.  The 
associated  plant  and  technical  specification 
changes  do  not  affect  any  of  the  mechanisms 
postulated  in  the  FSAR  [Final  Safety 
Analysis  Report]  to  cause  licensing  basis 
events.  Therefore,  the  probability  of  an 
accident  previously  evaluated  has  not 
ihcreased.  Because  design  limitations 
continue  to  be  met,  and  the  integrity  of  the 
RCS  pressure  boundary  is  not  challenged,  the 
assumptions  employed  in  the  calculation  of 
the  offsite  radiological  doses  remain  valid. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  will  not  be  increased, 

(2)  Does  the  prof>osed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

The  proposed  changes  to  the  RCS 
minimum  flow  and  maximum  T.vg 
requirements  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated.  Reference  2  states  that, 
for  the  remainder  of  Cycle  9,  all  pertinent 
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licensing  basis  acceptance  criteria  have  been 
met.  and  the  margin  of  safetv  as  defined  in 
the  Technical  Spet^ifu  ation  Bases  is  not 
reduced  m  any  of  the  licensing  basis  accident 
analvses  for  the  assumption  of  a  100% 
helium  release  from  the  IFBA  Reference  3 
provides  clarifications  of  the  assumptions 
made  in  the  design  basis  and  restricts  DNfB 
temperatur*  limits  to  be  consistent  with  non- 
DNB  analyses  The  associated  plant  and 
technical  specification  changes  do  not 
change  the  plant  configuration  in  a  way 
which  introduces  a  new  potential  hazard  to 
the  plant  (i  e..  no  new  fajjure  mode  has  been 
created)  Therefore,  an  accident  which  is 
different  than  anv  previously  evaluated  will 
not  be  created 

(3)  Does  the  proposed  amendment  involve 
a  significant  redaction  in  a  margin  of  safety? 

The  proposed  changes  to  the  RCS 
minLiriuiii  tiow  and  oiaxiiDuiii  Tavg 
requirements  do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Reference  2 
demonstrates  that,  for  the  remainder  of  Cycle 
9.  all  pertinent  licensing  basis  acceptance 
criteria  have  been  met.  and  the  margin  of 
safety  as  defined  in  the  Technical 
Specification  Bases  is  not  reduced  in  any  of 
the  licensing  basis  accident  analyses  for  the 
assumption  of  a  100%  helium  release  from 
the  IFBA   Reference  3  maintains  the  margjp 
of  safetv  bv  restricting  a  DNB  limit  to  bound 
other  analyses  Since  References  2  and  3 
demonstrate  that  all  applicable  acceptance 
criteria  continue  to  be  met.  the  subject 
operating  conditions  will  not  involve  a 
signific^ant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50  92(c)  are  satisfied. 
Therefore,  the  N'RC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
locarwn  White  Plains  Public  Library, 
100  Marline  Avenue.  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Jocelyn  A. 
Mitchell.  Acting 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296   Browns 
Ferry  Nuclear  Plant.  I  nits  1,  2  and  3, 
Limestone  County.  Alabama 

Date  of  amendment  request:  May  3, 
1996(15  352) 

Description  of  amendment  request: 
The  proposed  amendment  requests 
administrative  changes  to  the  Browns 
Fern,'  Nuclear  Plant  (BFN)  Units  1,  2, 
and  3  technical  specifications.  The 
proposed  amendment  consists  of  three 
parts,  designated  by  the  licensee  as  A, 
B.  and  C  Part  A  deletes  technical 
specification  requirements  associated 
with  BFN  Unit  2  Amendment  219, 
issued  November  12,  1993,  to  permit 


modification  of  reactor  vessel  water 
level  instnunentation  requested  by  NRC 
Bulletin  93-03.  Part  B  deletes  technical 
specification  requirements  associated 
with  Am«idment  228,  issued  on 
December  7, 1994,  which  provided  a 
temporary  change  to  permit  upgrade  of 
electrical  equipment.  The  modifications 
associated  with  Parts  A  and  C  are 
complete.  Part  C  provides  other 
administrative  changes  to  clarify 
requirements  and  to  implement  rule 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Part  A:  The  proposed  Technical 
Specification  change  to  remove  the 
temporary  revisions,  which  were  in  place  to 
modify  the  reactor  vessel  water  level 
instrumentation  requested  by  NRC  Bulletin 
93-03,  is  administrative.  The  temporary 
limiting  condition  for  the  minimum  number 
of  trip  systems  operable  will  no  longer  be 
accurate  and  the  minimum  number  operable 
per  trip  system  will  be  the  same  as  they  were 
prior  to  November  12, 1993.  Therefore,  the 
proposed  changes  will  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

Part  B:  The  proposed  Technical 
Sp>eciflcation  change  to  remove  the 
temporary  revisions,  which  were  in  place  to 
replace  the  250  volt  shutdown  board  batteries 
is  administrative.  The  LCO  to  extend  the 
allowed  outage  time  (ACDT)  from  a  five-day  to 
a  45-day  AOT  will  no  longer  be  accurate  and 
the  five  day  AOT  will  be  the  same  as  it  was 
prior  to  Unit  2.  Cycle  7.  Therefore,  the 
proposed  changes  will  not  significanUy 
increase  the  consequences  of  an  accident 
previously  evaluated. 

Part  C;  The  proposed  Technical 
Specifications  change  revises  items  1  through 
5  above  (Section  I,  Description  of  the 
Proposed  Change,  Part  C],  and  is 
administrative.  TVA  has  evaluated  the 
proposed  technical  sp)ecification  changes  and 
has  determined  that  the  proposed  changes 
are  administrative  in  nature.  Further,  it 
provides  a  revision  based  on  an  NRC  Code 
of  Federal  Regulations  rule  change.  Also,  the 
proposed  changes  provide  correction  of 
administrative  errors  from  previous  technical 
specifications.  For  example,  the  Main 
Steamline  High  Radiation  remarks  in  Table 
3.2.A,  l.b.,  should  have  been  deleted  from 
the  TS  as  part  of  TS-322.  It  also  clarifies  some 
requirements  to  ensure  consistent  application 
throughout  the  specifications.  These  changes 
do  not  aSect  any  of  the  design  basis 
accidents.  They  do  not  involye  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibiUty  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

Part  A:  The  proposed  Technical 
Specification  change  to  remove  the 
temporary  revisions,  which  were  in  place  to 
modify  the  reactor  vessel  water  le%'el 
instrumentation  requested  by  NRC  Bulletin 
93-03.  is  administrative  The  temporary 
limiting  condition  for  the  minimum  number 
of  trip  systems  operable  will  no  longer  be 
accurate  and  the  minimum  number  operable 
per  trip  system  will  be  the  same  as  they  were 
prior  to  November  12,  1993  No 
modifications  to  any  plant  equipment  are 
involved  There  are  no  effects  on  system 
interactions  made  by  these  changes  They  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  an  accident  previously 
evaluated. 

Part  B:  The  proposed  Technical 
SDecification  chsn^e  to  rsincv**  the 
temporary  revisions,  which  were  in  place  to 
replace  the  250  volt  shutdown  board  batteries 
is  administrative  The  LCO  to  extend  the 
allowed  outage  time  (.^OT)  from  a  five  day 
to  a  45-day  AOT  will  no  longer  be  accurate 
and  the  five  day  AOT  will  be  the  same  as  it 
was  prior  to  Unit  2,  Cycle  7.  No 
modifications  to  any  plant  equipment  are 
involved.  There  are  no  effects  on  system 
interactions  made  by  these  changes.  They  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  an  accident  previously 
evaluated. 

Part  C:  The  proposed  Technical 
Specifications  change  revises  items  1  through 
5  above  (Section  I,  Description  of  the 
Proposed  Change.  Part  C).  and  is 
administrative.  TVA  has  evaluated  the 
proposed  changes  and  has  determined  that 
they  are  administrative  in  nature.  Further,  it 
provides  revisions  based  on  an  NRC  Code  of 
Federal  Regulations  rule  change.  It  also 
provides  correction  of  administrative  errors 
in  previous  technical  specification  changes. 
For  example,  the  Main  Steamline  High 
Radiation  remarks  in  Table  3. 2. A,  l.b., 
should  have  been  deleted  from  the  TS  as  f)art 
of  TS-322.  It  also  clarifies  some  requirements 
to  ensure  consistent  application  throughout 
the  specifications.  These  changes  do  not 
affect  any  of  the  design  basis  accidents.  No 
modifications  to  any  plant  equipment  are 
involved.  There  are  no  effects  on  system 
interactions  made  by  these  changes.  They  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  an  accident  previously 
evaluated, 

3.  The  prop>osed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  is  administrative  in 
nature  for  Parts  A,  B,  and  C,  The  proposed 
change  includes  the  deletion  of  temp>orary 
changes  as  a  result  of  modifications  to 
systems  and  clarification  of  some 
requirements  to  ensure  consistent  application 
throughout  the  specifications.  Further,  the 
proposed  change  corrects  errors  in  previous 
TS  submittals.  No  safety  margins  are  affected 
by  these  changes. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,Athens,  Alabama  35611 

Attorney  for  licensee  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxvilie,  Tennessee  37902 

NEC  Project  Director:  Frederick  J. 
Hebdon 

Local  Public  Document  Room 
location:  Athens  PubUc  Library,  South 
Street, Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxvilie,  Tennessee  37902 

JVRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
\os.  50-259.  50-260  and  50-296   Brov^^ls 
Ferry  Nuclear  Plant.  I  nits  1,  2  and  3, 
Limestone  County,  .Alabama 

Date  of  amendment  request:  June  21, 
1996  (TS  377) 

Description  of  amendment  request: 
The  proposed  amendment  provides  a 
new  minimum  critical  power  ratio 
safety  limit  to  replace  the  current  non- 
conservative  value.  The  amendment 
also  updates  the  technical  specification 
bases  to  clarih*  the  usage  of  the  residual 
heat  removal  supplemental  spent  fuel 
pool  cooling  mode. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  in  the  Safety  Limit 
Minimum  Critical  Power  Ratio  (SLMCPR) 
does  not  increase  the  frequency  of  the 
precursors  to  design  basis  events  or 
operational  transients  analyzed  in  the 
Browns  Ferry  Final  Safety  Analysis  Report. 
Therefore,  the  probability  of  an  accident 
previously  evaluated  is  not  significantly 
increased. 

The  proposed  change  in  the  SLMCPR 
ensures  that  99.9  percent  of  the  fuel  rods  in 
the  core  are  expected  to  avoid  boiling 
transition  during  the  most  limiting 
anticipated  operadonal  occurrence,  which  is 
the  design  and  licensing  basis  for  the  analysis 
of  accidents  and  transients  described  in  the 
Browns  Ferry  Updated  Final  Safety  Analysis 
Report  (UFSAR).  It  does  not  change  the 
nuclear  safety  characteristics  of  any  safety 
system  or  containment  system.  Therefore,  the 
consequences  of  an  accident,  operator  error, 
or  malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  UFSAR 
has  not  been  increased. 


2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  diSerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  the  Technical 
Specification  requirements  for  the  safety 
limit  minimum  critical  power  ratio  does  not 
involve  a  modification  to  plant  equipment 
No  new  failure  modes  are  introduced.  There 
is.no  effect  on  the  function  of  any  plant 
system  and  no  new  system  interactions  are 
introduced  by  this  change.  Therefore,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  prof)osed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  will  ensure  that 
during  any  anticipated  operational  transient, 
at  least  99.9%  of  the  fuel  rods  would  be 
expected  to  avoid  boiling  transition  which  is 
consistent  with  the  licensing  basis.  Since  the 
margin  [of|  safety  is  being  increased  with  this 
change,  the  proptosed  amendment  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFT?  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  IIH, 
Knoxvilie,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Union  Electric  Company  Docket  No. 
50-483.  Callawav  Plant,  Unit  1, 
Callaway  County.  Missouri 

Date  of  application  request:  July  18, 
1996 

Description  of  amendment  request: 
The  amendment  adopts  ASTM  D-3803- 
1989  as  the  laboratory  testing  standard 
for  charcoal  samples  from  the  charcoal 
adsorbers  in  the  auxiUary/fuel  building 
emergency  exhaust  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  requested  change  to  the  charcoal 
sample  surveillance  acceptance  criteria  for 
the  fuel  building  and  auxiliary  building 
emergency  exhaust  system  will  not  affect  the 
method  of  operation  of  the  system.  The 


testing  of  the  charcoal  filter  samples  will 
continue  to  be  performed  in  accordance  with 
NRC-accepted  methods  and  acceptance 
criteria,  and  the  new  test  protocol  will  still 
ensure  filter  efficiency  is  maintained  equal  to 
or  greater  than  90%.  There  are  no  changes  to 
the  emei;gency  exhaust  system  and  it  vrUl 
continue  to  function  in  a  manner  connstent 
with  the  safety  analysis  assumptions  and  the 
plant  design  basis.  There  will  be  no 
degradation  in  the  performance  of  or  an 
increase  in  the  number  of  challenges  to 
equipment  assumed  to  function  during  an 
accident.  Therefore,  the  proposed  changes 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
[>08sibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  changes  to  the  surveillance 
requirements  are  being  made  to  adopt  current 
NfRC-accepted  methods  of  testing  charcoal 
samples.  These  changes  will  not  affiect  the 
method  of  operation  of  the  applicable 
systems  and  the  laboratory  testing  will 
continue  to  demonstrate  the  required 
adsorber  p>erformance  after  a  design-basis 
LOCA  (loss-of-coolant  accident]  or  fuel 
handling  accident.  No  new  or  different  kind 
of  accident  from  any  previously  evaluated 
will  be  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  new  charcoal  adsorber  sample 
laboratory  testing  protocol  is  more  stringent 
than  the  current  testing  practice  and  meets 
current  NRC-approved  test  methods.  The 
new  testing  criteria  will  continue  to 
demonstrate  the  required  adsorber 
{>erformance  after  a  design-basis  LOCA  or 
fuel  handling  accident  and  will  not  affect  the 
filter  system  performance.  Therefore,  this 
change  will  not  reduce  the  margin  of  safety 
of  the  emergency  exhaust  system  filter 
operation. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  PubUc 
Library,  710  Court  Street,  Fulton, 
Missouri  65251 

Attorney  for  licensee:  Gerald  Chamofi, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  project  Director:  William  H. 
Bateman 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  July  18, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
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Kewaunee  Nuclear  Power  Plant  (K>fPP) 
Technical  Specification  (TS)  3.8, 
"Refueling  Operations."  and  its 
associated  Basis,  by  allowing  the 
containment  personnel  air  locic  doors  to 
remain  open  dunng  refueling  of)erations 
as  long  as  at  least  one  door  is  capable 
of  being  closed  in  30  minutes  or  less. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  determine  that  no  significaiit 
hazards  exist  The  proposed  changes  will  not: 

1  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Maintaining  the  doors  of  fhe  personnel  air 
lock  open  dunng  REFUEU.NG  OPERATIONS 
does  not  adversely  affect  the  probability  or 
consequences  of  accidents  previously 
evaluated.  The  only  applicable  accident  is  a 
fuel  handling  accident  described  in  (Updated 
Safety  .Analysis  Report!  USAR  Section  14.2.1. 
The  fuel  handling  accident  evaluated  in  the 
l*S.\R  Section  14.2  1  assumes  the  accident  to 
be  in  the  spent  fuel  p<.x)l  m  the  .Auxiliary 
Building  The  accident  assumes  a  sudden 
release  of  the  gaseous  fission  products  held 
in  the  voids  between  the  pellets  and  cladding 
of  all  of  the  rods  in  the  highest  rated  fuel 
assembly  at  100  hours  following  reactor 
shutdown.  The  accident  activity  is  assumed 
to  discharge  from  the  spent  fuel  pool  directly 
to  the  atmosphere  at  ground  level.  No  credit 
is  taken  for  existing  building  structures, 
ventilation,  or  filtration  systems.  A  fuel 
handling  accident  m  containment  is  bounded 
by  this  evaluation  Furthermore,  any  release 
from  a  fuel  handling  accident  in  containment 
can  still  be  terminated  by  closing  one  of  the 
personnel  air  lock  doors  following 
containment  evacuation 

The  containment  personnel  air  lock  doors 
are  components  integral  to  the  containment 
structure  They  are  not  accident  initiators. 
Therefore,  the  proposed  amendment  does  not 
increase  the  probability  of  any  previously 
evaluated  accident. 

The  control  room  operator  immersion  and 
inhalation  doses  were  reviewed  as  part  of  the 
updated  Control  Habitability  Evaluation 
Repwrt.  The  report  states  that  thyroid  and 
whole  body  doses  received  by  control  room 
operators  in  each  of  the  other  design  basis 
accidents  discussed  in  KSP?  USAR  Section 
14.2  are  less  than  the  [loss  of  coolant 
accident]  LCXZA  dose.  This  amendment  does 
not  change  the  results  of  the  Control  Room 
Habitability  Evaluation  Report,  since  the  fuel 
handling  accident  evaluated  in  KNPP  USAR 
Section  14  2.1  assumes  a  release  directly  to 
the  atmosphere  This  change  does  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

2  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  accident  evaluated  in  USAR  section 
14.2.1  bounds  a  fuel  handling  accident  in 


containment  with  the  personnel  air  lock 
doors  open.  The  fuel  handling  accident 
evaluated  in  USAR  section  14.2.1  assumes 
activity  is  discharged  directly  to  the 
atmosphere  at  ground  level.  Since  no  credit 
is  taken  for  building  structures,  ventilation 
systems  or  filtration  systems,  the  position  of 
the  doors  does  not  affect  the  analysis  of 
record.  Furthermore,  one  of  the  air  lock  doors 
can  still  be  closed  following  containment 
evacuation  to  terminate  the  release. 

The  containment  persomiel  air  lock  doors 
are  components  integral  to  the  containment 
structure.  They  are  not  accident  initiators 
The  proposed  amendment  does  not  create  the 
possibility  of  any  new  or  different  kind  of 
accident  (from  any  accident]  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Maintaining  the  containment  personnel  air 
lock  doors  open  during  REFUELING 
OPERATIONS  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  A  fuel 
handling  accident  in  containment  is  bounded 
by  a  fuel  handling  accident  in  the  spent  fuel 
pool.  The  spent  fuel  pool  fuel  handling 
accident  is  assumed  to  have  a  sudden  release 
of  the  gaseous  fission  products  held  in  the 
voids  between  the  pellets  and  cladding  of  all 
of  the  rods  in  the  highest  rated  fuel  assembly. 
100  hours  following  reactor  shutdown.  The 
accident  activity  leaving  the  sp>ent  fuel  [x>ol 
is  assumed  to  discharge  directly  to  the 
atmosphere  at  ground  level.  No  credit  is 
taken  for  existing  building  structures, 
ventilation,  and  filtration  systems.  Therefore, 
there  is  no  reduction  in  the  current  margin 
of  safety.  Furthermore,  the  release  caused  by 
a  fuel  handling  accident  in  containment  can 
be  terminated  by  closing  one  of  the  personnel 
air  lock  doors  following  containment 
evacuation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq..  Foley  and  L-ardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497 

NRC  Project  Director:  Gail  H.  Marcus 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
pubUshed  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 


for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  July  12, 
1996 

Brief  description  of  amendment 
request:  The  amendment  would  chfuige 
Technical  Specification  3.3.2.1, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  to  reflect  a 
revised  setpoint  for  the  interlock 
designated  P-12. 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  23,  1996 
(61  FR  38229) 

Expiration  date  of  individual  notice: 
August  22.  1996 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  NJ  08079 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Licei^^e,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
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under  the  special  circumstances 
provision  m  10  CFR  Sl.lZfb)  and  has 
made  a  determination  based  on  that 
a.ssessment.  it  is  so  indicated 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  reiatec>iet!er.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission  s  Public  Dooiment 
Room,  the  Geiman  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
January  29, 1996,  as  supplemented  June 
17, 1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  (TS)  table  4.1-3,  item  4  to 
change  the  frequency  of  main  steam 
safety  valve  (MSSV)  testing  to  that 
specified  in  NUREG-1431,  the  improved 
"Standard  Technical  Specifications, 
Westinghouse  Plants"  and  adds  the 
MSSV  test  acceptance  requirements. 

Date  of  issuance:  August  1,  1996 

Effective  date:  August  1, 1996 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  28,  1996  (61  FR 
7545).  The  June  17,  1996,  submittal 
provided  supplemental  information  that 
was  not  outside  the  scope  of  the 
February  28, 1996.  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1, 1996.  No 
significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Cx)unties.  North  Carolina 

Date  of  application  for  amendment: 
March  20,  1996 

Brief  description  of  amendment:  To 
relocate  Technical  Specification  3.3.3.2, 
Movable  Incore  Detectors,  to  plant 
procedures. 

Date  of  issuance:  July  24, 1996 

Effective  date:  July  24, 1996 

Amendment  No.:  65 


Facihty  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  April  24, 1996  (61  FR  18164) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  24, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

txjnnecticut  Yankee  Atomic  Fo\*er 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County  and 
Northeast  \ui.ieai  t.iieii;>  C^ojupdny,  et 
al..  Docket  Nos.  50-245.  .'i0-:i36.  and  50- 
423,  Millstone  Nuclear  Power  Station, 
Units  1    2,  and  3,  New  London  County, 
Connecticut 

Date  of  application  for  amendments: 
November  22,  1995 

Brief  description  of  amendments:  The 
amendments  replace  the  title-specific 
designation  of  members  representing 
specific  functional  areas  on  the  Plant 
(Operating  Review  Committee  (PORC) 
for  the  Haddam  Neck  Plant  and 
Millstone  Units  1,2,  and  3  with  a 
functional  area-specific  designation  that 
stipulates  membership  quahfication  and 
experience  requirements.  The  ■ 
amendments  aJso  clarify  the 
composition  of  the  Site  Operations 
Review  Committee  (SORC)  at  Millstone. 

Date  of  issuance:  ]u\y  16, 1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  Nos.:  190,  95,  200, 130 

Facility  Operating  License  Nos.  DPR- 
61,  DPR-21,  DPR-65,  AND  NPF-49: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  28, 1996  (61  FR 
7549)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  16, 1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street  Middletown,  Connecticut  06457, 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360,  and  Waterford 
Library,  ATTN:  Vince  JuUano,  49  Rope 
Ferry  Road,  Waterford,  Connecticut 
06385,  for  Millstone  1,2,  and  3. 


Duke  Power  Companv.  et  al..  Dotkel 
No.  50-413.  Catawba  Nuclear  Station. 
Unit  1,  York  County,  South  Carolina 

Date  of  application  for  amendment: 
January  26, 1996,  as  supplemented  May 
6,  May  20,  and  June  5, 1996 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  permit  a  one-time 
operation  of  the  containment  purge 
ventilation  system  during  Mode  3  and  4 
after  the  steam  generator  replacement 
outage. 

Date  of  issuance:  July  30, 1996  ^ 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  No.:  150 

Facility  Operating  License  No.  NPF- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  April  24, 1996  (61  FR  18165) 
The  supplemental  submittals  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  January  26, 
1996,  application  for  amendment  nor 
the  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  30, 1996. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Companv,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
March  4, 1996 

Brief  description  of  amendments:  The 
amendments  delete  Flow  Monitoring 
System  from  Technical  Specification 
3.4.6.1  and  associated  surveillance 
requirements. 

Date  of  issuance:  July  29, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  168  and  150 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  24. 1996  (61  FR  18166) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  29, 1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 
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Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
March  4,  1996 

Brief  descnption  of  amendments:  The 
amendments  consist  of  changes  to  the 
P'lnal  Safety  .\nalysis  Report  for 
McGuire  Units  1  and  2  to  delete  the 
seismic  qualification  requirement  for 
the  Containment  Atmosphere 
Particulate  Radiation  Monitors. 

Date  of  issuance:  luly  30,  1996 

Effective  date  As  of  the  date  of 
issuance  to  be  implemented  within  30 
davs 

Amendment  Nos.:  169  and  151 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Final  Safety  .\naiysis  Report. 

Date  of  initial  notice  in  Federal 
Register  May  8.  1996  (61  FR  20845)  The 
Commission  s  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  30.  1996,  and  an 
F.nvironmental  .Assessment  dated  July 
22,  1996  .\o  significant  hazards 
consideration  comments  received;  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Entergy  Gulf  States.  Inc..  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458. 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  20, 
1996 

Brief  descnption  of  amendment:  The 
amendment  revised  the  Facility 
Operating  License  and  Appendix  C  to 
the  license  to  reflect  the  name  change 
from  Gulf  States  Utilities  Company  to 
Entergy  Gulf  States,  Inc. 

Date  of  issuance:  July  30,  1996 

Effective  date:  July  30, 1996 

Amendment  No  :  88 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
operating  license  and  .Appendix  C  to  the 
license. 

Date  of  initial  notice  in  Federal 
Register  Jime  19.  1996  (61  FR  31183) 
The  Commission  s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  30,  1996,  No 
significant  hazards  consideration 
comments  received.  No 

Local  Public  Document  Room 
location  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge.  LA  70803 


Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc..  South 
Mississippi  Electric  Power  .\ssociation, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Nfississippi 

Date  of  application  for  amendment: 
November  20, 1995,  as  supplemented  by 
letter  dated  December  15,  1995 

Brief  description  of  amendment:  The 
amendment  revised  and  deleted 
surveillance  requirements,  notes,  and 
action  statements  involved  with  the 
requirements  for  the  drywell  leak  rate 
testing,  and  the  air  lock  leakage  and 
interlock  testing  in  Subsections  3.6.5.1 
(Drywell).  3.6.5.2  (Drywell  Air  Lock), 
and  3.6.5.3  (Drywell  Isolation  Valves)  of 
the  technical  specifications. 

Date  of  issuance:  August  1, 1996 

Effective  date:  August  1 , 1 996 

Amendment  No:  126 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  22,  1996  (61  FR  25704) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
March  21, 1996  as  supplemented  May 
13, 1996. 

Brief  description  of  amendments: 
Relocate  requirements  for  Radiological 
Effluent  Controls  bom  Technical 
Specifications  (TS)  to  the  Offsite  Dose 
Calculation  Manual  or  the  Process 
Control  Program.  New  programmatic 
controls  for  radioactive  effluent  and 
radiological  environmental  controls  will 
be  incorporated  into  the  TS.  Also, 
requirements  for  Gas  Decay  tanks  and 
Explosive  Gas  Mixture  will  be  placed  in 
a  (Afferent  area  of  the  TS. 

Date  of  issuance:  ]uly  31, 1996 

Effective  date:  July  31. 1996 

Amendment  Nos.:  188  and 
182Facility  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19.  1966  (61  FR  31180) 
The  Conmiission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  31, 1996.  No 


significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida 

Date  of  application  for  amendments: 
May  28,  1996 

Brief  description  of  amendments: 
Amendment  changes  Technical 
Specification  6.2.2.i,  "Administrative 
Controls,"  regarding  Operations 
Manager  qualifications. 

Date  of  issuance:  July  22,  1996 

Effective  date:  July  22,  1996 

Amendment  Nos.:  187  and 
IBlFacilitv  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19,  1996  (61  FR  31181) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  22,  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park,  Miami, 
Florida  33199. 

GPU  Nuclear  Corporation  and  Saxton 
Nuclear  Experimental  (SNTC) 
Corporation,  Docket  No.  50-146,  Saxton 
Nuclear  Experimental  Facility  (SNEF) 

Date  of  application  for  amendment: 
February  2,  1996,  as  supplemented  on 
Februar\'  28.  .April  24,  and  May  24. 
1996. 

Brief  description  of  amendment:  The 
proposed  amendment  would  (1) 
increase  the  scope  of  work  permitted  at 
SNEF  to  include  asbestos  removal, 
removal  of  defunct  plant  electrical 
services,  and  installation  of 
decommissioning  support  facilities  and 
systems:  (2)  eliminate  areas  within  the 
containment  vessel  requiring 
administrative  access  controls;  and  (3) 
revise  the  facility  layout  diagram  to 
allow  the  exclusion  area  to  consist  of.  at 
a  minimum,  the  containment  vessel 
and.  at  a  maximum,  to  extend  to  the 
SNEF  outer  security  fence  and  to 
include  on  the  diagram  the  footprint  of 
the  proposed  decommissioning  support 
facilities. 

Date  of  issuance:  ]uly  23,  1996 

Effective  date:  July  23,  1996 

Amendment  No.:  14 

Amended  Facility  License  No.  DPR-4: 
Amendment  changed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19,  1996  (61  FR  31182). 
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The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  safety 
evaluation  dated  July  23,  1996  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Saxton  Community  Library, 
911  Church  Street.  Saxton, 
Pennsylvania  16678 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  Februarv 
1,  1996 

Bnef  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  to  aliovk'  an  increase  m 
the  initial  nominal  Uranium-235 
enrichment  limit  for  fuel  assembhes 
which  may  be  stared  m  the  spent  fuel 
pool 

Date  of  issuance:  Juiv  30,  1996 

Effective  date:  July  30.  1996 

Amendment  No. .  1 74 

Facility  Operating  License  No.  DPR- 
40  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  March  13,  1996  (61  PR  10396) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  |uiy  30.  1996  .  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  \V  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
May  9.  1996 

Brief  description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Nuclear  Power  Plant 
(DCPP),  Unit  Nos   1  and  2  by  revising 
Technical  Specifications  (TS)  3/4.3.2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation."  and  3/4.6.2. 
"Containment  Spray  Svstem   '  The 
changes  clarified  the  description  of  the 
initiation  signal  required  for  operation 
of  the  containment  spray  system  at 
DCPP  and  correctly  incorporated 
changes  made  m  previous  license 
amendments.  All  of  the  changes  are 
administrative  in  nature 
Date  of  issuance:  .'August  1,  1996 
Effective  date.  August  1 ,  1996 
Amendment  Nos    Unit  1-114;  Unit 
2-  112 

Facilitv  Operating  License  Nos  DPR- 
80  and  DPR-82  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  June  19  1996  161  FR  31184) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  1.  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
iocadon:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Docrmenis  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3.  San  Diego  County, 
California 

Date  of  application  for  amendments: 
June  3,  1996.  as  superseded  by 
apphcation  dated  June  25, 1996. 

Brief  descnption  of  amendments: 
These  amendments  revise  Improved 
Technical  Specification  (TS)  3.3.11, 
"Post  Accident  Monitoring 
Instrumentation  (PAMI),"  and  Improved 
TS  5.5.2.13.  "Diesel  Fuel  Oil  TesUng 
Program."  Specifically,  the  number  of 
instruments  required  to  measure  reactor 
coolant  inlet  temperature  (Tcow).  and 
reactor  coolant  outlet  temperature  (ThoJ. 
will  be  revised  from  two  per  loop  to  two 
(with  one  cold  leg  indication  and  one 
hot  leg  indication  per  steam  generator). 
These  changes  to  the  Improved  TS 
reinstate  provisions  of  the  current  San 
Onofre  Nuclear  Generating  Station 
(SONGS),  Unit  Nos.  2  and  3  TS  revised 
as  part  of  NRC  Amendment  Nos.  127 
and  116  for  SONGS  Units  2  and  3 
(referred  to  as  the  Improved  TS). 

Date  of  issuance:  .August  1, 1996 

Effective  date.  .August  1,  1996,  to  be 
implemented  by  .August  9,  1996. 

Amendment  Nos.:  Unit  2  - 130;  Unit 
3-  119 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  2,  1996  (61  FR  34452)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  .'\ugust  1,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location  Main  Library,  University  of 
Cahfomia.  P  O.  Box  19557,  Irvine, 
California  92713 

Virginia  Electric  and  Power  Company, 
et  al.,  Docket  Nos.  50-338  and  50-339, 
North  .\nna  Power  Station.  I  nits  No.  1 
and  No.  2,  Louisa  CA)unt> ,  \  irginia 

Date  of  application  for  amendments: 
July  26,  1995,  as  supplemented  April 
25,  1996.  The  April  25, 1996,  letter 


provided  clarifying  information  that  did 
not  change  the  scope  of  the  July  26, 
1995.  application  and  initial  proposed 
no  significant  hazards  consideration 
determination. 

Brief  description  of  amendments:  The 
amendments  clarify  the  Technical 
Specifications  to  allow  switching  of 
charging  and  low-head  safety  injection 
pumps  during  unit  shutdown 
conditions,  lihese  amendments  also 
allow  additional  methods  of  rendering 
these  same  pumps  incapable  of  injecting 
into  the  reactor  coolant  system  when 
required  for  low-temperature 
conditions. 

Date  of  issuance:  July  24,  1996 

Effective  date.- July  24, 1996 

Amendment  Nos.:  202  and  183 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Sp>ecifications. 

Date  of  initio]  notice  in  Federal 
Register  August  30,  1995  (60  FR  45190) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  24,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virgiiiia  22903- 
2498 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  O.untv, 
Wisconsui 

Date  of  application  for  amendment: 
May  8, 1996 

Brief  description  of  amendment:  The 
amendment  revises  Kewaunee  Nuclear 
Power  Plant  Technical  Specification 
(TS)  5.3,  "Reactor,"  and  TS  5.4,  "Fuel 
Storage,"  by  removing  the  enrichment 
limit  for  reload  fuel  and  imposing  fuel 
storage  restrictions  on  the  spent  fuel 
storage  racks  and  the  new  fuel  storage 
racks.  The  revised  TS  are  structitred 
consistent  with  the  WesUnghouse 
Standard  Technical  Specifications  and 
the  fuel  storage  restrictions  are  based  on 
the  criticality  analyses  used  to  support 
Amendment  No.  92  dated  March  7, 
1991. 

Date  of  issuance:  July  23, 1996 

Effective  date:  July  23, 1996 

Amendment  No.:  124 

Facility  Operating  License  No.  DFR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19,  1996  (61  FR  31185) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  23, 1996.  No 
significant  hazards  consideration 
comments  received:  No. 
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LocaJ  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicoiet  Drive. 
Green  Bay,  Wisconsin  54311-7001 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  .No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  May  1, 
1995 

Brief  description  of  amendment:  This 
amendment  revises  T,S  Stx:tion  6.0, 
throughout,  to  reflet;!  an  organization 
change  in  which  the  position  of  Vice 
President  Plant  Operations  has  been 
eliminated  and  the  positions  of  Chief 
Operating  Officer  and  Plant  Manager 
were  created.  This  charigc  assigns 
certain  management  responsibilities  to 
the  Chief  Operating  Officer  and  Plant 
Manager 

Date  o/ issuance.  August  1,  1996 

Effective  date:  August  1, 1996,  to  be 
implemented  within  30  days  of 
issuance 

Amendment  No.:  100 

Facilitv  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Spe<:ifications. 

Date  of  initial  notice  in  Federal 
Register.  May  22,  1996  (61  FR  25716) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  .August  1,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations  Emporia  State  University, 
William  Allen  White  Library.  1200 
Comraert::ial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Librar\'.  Topeka,  Kansas  66621 

Dated  at  RockviUe,  Maryland,  this  7th 
day  of  August  1966 

For  the  .Nuclear  Regulatory  Commission 
Steven  A.  Vorga,  Director, 
Division  nf  Reactor  Protects  -  ////,  Office  of 
Suclear  Reactor  Regulation 
(Doc  96-20586  Filed  8-13-96;  8:45  am) 

WUJNG  COOC  7590-01-F 


RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meeting 

Notice  IS  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  .'\ugust  21.  1996.  9:00  a.m.. 
at  the  Board's  meeting  room  on  the  8th 
floor  of  Its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
606 1 1  The  agenda  for  this  meeting 
follows 

Portion  Open  to  the  Public 

(1)  Legislative  Proposals  105—4 
(Greater  .'\ccess  to  Tax  Return 


Information]  and  105-14  (Conform  the 
Statute  of  Limitations  on  the  Crediting 
of  Compensation  to  the  Statute  of 
Limitations  on  the  Payment  of  taxes). 

(2)  Regulations: 

A.  Part  211,  Pay  for  Time  Lost. 

B.  Parts  211,  230  and  255  (Proposed 
Cost  Savings  Analyses). 

(3)  Coverage  Determination — CSX 
Transportation  Company — Nurse 
Consultants. 

(4)  CSX  Intermodal.  Inc 

(5)  Proposed  Draft  Agreement  with 
the  Social  Security  Administration. 

(6)  Medicare  Part  B  Service  Contract. 

(7)  Press  Release  No.  96-8 — Direct 
Deposit  Required  for  New  RRB  Claims. 

(8)  Policy  for  Determining 
Competitive  Areas  for  a  Reduction-in- 
Force  (RIF). 

(9)  Labor  Member  Truth  in  Budgeting 
Status  Report. 

Portion  Closed  to  the  Public 

(A)  Pending  Board  Appeals 

1.  Walter  Coleman 

2.  Grace  P.  Sansom 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  August  9, 1996. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  9fr-20816  Filed  8-12-96;  9:38  am] 

BiUJNQ  COOE  7W6-01-M 


SECURITiES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  iC-22127;  No.  812-10204] 

American  Skandia  Life  Assurance 
Corporation,  ei  at. 

August  8,  1996. 

AGENCY:  Securities  and  Exchange 
Commission  {"SEC"  or  "Commission"). 
ACTION:  Notice  of  AppUcation  for  an 
Exemption  from  the  Investment 
Cempany  Act  of  1940  ("1940  Act"). 

APPUCANTS:  American  Skandia  Life 
Assurance  Corporation  (".American 
Skandia"),  American  Skandia 
Assurance  Corporation  Vanable 
Account  B  (Class  2  Sub-Accounts) 
("Separate  Accoimt")  and  American 
Skandia  Marketing,  Inc.  ("Marketing"). 
RELEVANT  1040  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27{c)(2]ofthe  1960  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 


from  the  assets  of  the  Separate  Accoimt 
or  any  other  separate  accoimt  ("Other 
.Account")  established  by  American 
Skandia  to  support  certain  flexible 
premium  variable  annuity  contracts 
("Contracts")  as  well  as  other  variable 
annuity  contracts  issued  by  Amencan 
Skandia  that  are  substantially  similar  in 
all  material  respects  to  the  Contracts 
("Future  Contracts").  In  addition, 
Applicants  request  that  the  exemptions 
requested  herein  apply  to  any  other 
broker-dealer  that  may  in  the  future 
serve  as  distributor  of  and/ or  principal 
underwriter  for  Contracts  or  Future 
Contracts  ("Future  Broker-Dealers"). 
Any  Future  Broker-Dealer  will  be  a 
member  of  the  .National  Association  of 
Securities  Dealers,  Inc.  ("N.ASD"),  and 
will  be  controlling,  controlled  by.  or 
under  common  control  v^ith  American 
Skandia, 

FILING  DATE:  The  apphcation  was  filed 
on  June  17.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  pjersonally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p,m.  on 
September  3,  1996.  and  should  be 
accompanied  by  proof  of  service  on 
-Applicants  in  the  form  of  an  affidavit  or, 
for  lawn/ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  M.  Patricia  Paez,  Corporate 
Secretary,  c/o  Jeffrey  M,  Ulness.  Esq., 
Amencan  Skandia  Life  Assurance 
Corporation.  One  Corporate  Drive, 
Shehon,  Connecticut  06484-9932, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  R.  Marcin,  Law  Clerk,  or  Patrice 
M.  Pitts,  Special  Counsel,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  apphcation  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  American  Skandia,  a  stock  life 
insurance  company,  is  organized  in 
Connecticut  and  licensed  to  do  business 
in  the  District  of  Columbia  and  all  of  the 
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United  States.  American  Skandia  is  a 
wholly  owned  subsidiary  of  American 
.Skandia  Investment  Holding 
Corporation  (".'\SIHC"1.  which  in  turn  is 
wholly  owned  by  Skandia  Insurance 
Company  Ltd.,  a  Swedish  corporation. 

2.  ihe  Separate  Account  i,";  a  separate 
account  established  by  ,'Vmerican 
Skandia  under  Connecticut  law  The 
Separate  Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  .\ci.  and  interests  in  the 
Contracts  are  registered  as  securities 
under  the  Securities  Act  of  19.'^  3 

3  American  Skandia  will  establish  for 
each  investment  option  offered  under 
the  Contract  a  Separate  Account  Class  2 
sub-account  I'Sub-account"),  which 
will  invest  solely  in  a  specific 
corresponding  portfoHo  of  certain 
designated  investment  companies 
("Funds").  The  Funds  will  be  registered 
under  the  1940  Act  as  open-end 
management  investment  companies. 
Each  Fund  portfolio  will  have  separate 
investment  objectives  and  policies. 

4  Marketing  will  serve  as  the 
distributor  of  and  principal  underwriter 
for  the  Contracts.  .Marketing,  a  wholly 
owned  subsidiary  of  ASIHC,  is 
registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer 
and  is  a  member  of  the  NASD.  Future 
Broker-Dealers  also  may  serve  as 
distributors  of  and/ or  principal 
underwriters  for  Contracts  and  Future 
Contracts. 

5.  The  Contracts  are  individual  and 
group  flexibie  premium  vanable  annuity 
contracts  The  Contracts  may  be  used  in 
connection  with  retirement  plans  that 
qualify  for  favorable  federal  income  tax 
treatment  under  Section  401.  Section 
403,  or  Section  408  of  the  Lntema! 
Revenue  Code  of  1986,  as  amended,  or 
may  be  purchased  on  a  non-tax 
qualified  basis. 

6.  The  minimum  initial  payment  for 
a  Contract  is  510,000  unles«  the 
Contract  owner  authorizes  and 
-American  Skandia  accepts  the  use  of  a 
program  of  periodic  purchase  pa\Tnents 
and  such  pavments  ret;eived  in  tiie  first 
year  total  Amencan  Skandia  s  then 
current  minimum  payments  under  such 
a  program.  Subsequent  purchase 
payments  must  be  at  least  $100  except 
pursuant  to  a  penodic  purchase 
payment  program.  There  is  no 
maximum  issue  age  unless  where 
required  by  law  or  regulation.  No 
subsequent  purchase  payments  are 
accepted  after  the  annuity  date. 
Purchasers  of  Contracts  will  not  pay  any 
sales  charge  when  Contracts  are 
purchased  or  redeemed  .^n  owner  may 
allocate  purchase  paxTments  or  account 
value  to  one  or  more  Sub-accounts,  each 
of  which  will  invest  in  a  corresponding 


portfoho  of  the  Funds.  Purchase 
payments  will  be  credited  with  the 
investment  experience  of  the  selected 
Sub-accounts  In  most  jurisdictions,  an 
owTier  also  may  allocate  purchase 
payments  to  a  fijced  investment  option. 

7.  In  the  accumulation  phase,  a  death 
benefit  is  payable  upon  the  death  of  the 
first  Contract  owner  or  group  Contract 
participant  (if  the  contract  is  held  by 
one  or  more  natural  persons)  or  upon 
the  death  of  the  aiinuitant  (if  the 
contract  is  held  by  an  entity  and  there 
is  no  contingent  aimuitant). 

8.  The  death  benefit  after  the  earlier 
of  ten  Contract  years  or  the  decedent's 
reaching  age  85  is  the  .Account  Value.' 
Pnor  to  that,  the  death  t>enefit  is  the 
greater  of  (a)  or  fb),  where:  (a)  is  the 
Account  Value  of  the  Sub-accounts  and 
the  Interim  Value  of  Fixed  Allocations, 
and  (b)  is  a  minimum  death  benefit.^ 
The  minimum,  death  benefit  is  the  sum 
of  all  purchase  payments  less  the  sum 
of  all  withdrawals.  If  a  decedent  was  not 
named  an  owner  or  annuitant  as  of  or 
within  60  days  of  the  issue  date  of  the 
Contract,  and  did  not  become  such  as  a 
result  of  the  death  of  a  prior  Contract 
owner,  group  Contract  participant  or 
annuitant,  the  minimum  death  benefit  is 
suspended  as  to  that  person  for  a  two- 
year  penod  from  the  date  he  or  she  first 
became  a  Contract  owner,  group 
Contract  participant  or  aimuitant. 

9.  Prior  to  the  annuity  date,  annually 
and  up'-n  surrender,  .\mencan  Skandia 
will  deduct  a  maintenance  fee  equaling 
the  smaller  of  $35  or  2%  of  .Account 
Value  in  the  Sub-account  holdings 
attributable  to  any  particular  Contract  in 
the  same  proportion  as  each  such  Sub- 
account holding  bears  to  the  Account 
Value  of  the  Contract.  This  fee  mav  be 
waived  under  certain  circumstances. 
During  the  accumulation  period, 
Amencan  Skandia  also  will  deduct  from 


'  The  "Account  Value"  is  the  value  of  each 
allocation  to  a  Sub-Account  or  a  fixed  invastment 
option  prior  to  the  annuity  date,  plus  any  earnings, 
and/or  lass  any  losses,  distributions  and  charges 
thereon,  before  asaessnuint  of  any  applicable 
maintenance  fee.  Account  Value  is  determioed 
separately  for  aech  Sub-eccount  and  for  each  fixed 
investment  option  and  then  totaled  to  detemiine 
Account  Value  for  the  Contract  Account  Value  in 
each  Hxed  investment  option  on  other  than  the 
maturity  date  of  such  investment  option  may  be 
calculated  using  a  market  value  adjustment 

^  "Fixed  Allocation"  is  an  allocation  of  Account 
Value  that  is  to  be  credited  a  fixed  rate  of  Intaraat 
for  a  speci&d  guanntee  period  during  the 
accumulatkm  phaaa  and  is  to  be  supported  by 
assets  in  American  Skandia  Life  Assurance 
Corp>oration  Separata  Account  D  (a  non-unitized 
separate  account).  "Interim  Value"  is  (a)  the  initial 
value  of  a  Fixed  Allocation  plus  all  interest  credited 
thereon,  less  (b)  the  sum  of  all  previous  transfers 
and  withdrawals  of  any  type  from  such  Fixed 
Allocation  of  such  Interim  Value  plus  interest 
thereon  from  the  date  of  each  withdrawal  or 
transfer. 


the  Separate  Account,  on  a  daily  basis, 
an  administration  charge  at  the  rate  of 
0.15%  per  anniun  of  the  average  daily 
total  vaiue  of  assets  of  the  Separate 
Accoimt.  The  sum  of  the  maintenance 
fee  and  administrative  charge  assessed 
against  the  Separate  Accoimt  will  not 
exceed  the  total  anticipated  costs  of 
services  to  be  provided  over  the  life  of 
the  Contracts,  in  accordance  with  the 
applicable  standards  of  Rule  26a-l 
imderthe  1940  Act. 

10.  No  deduction  or  charge  will  be 
made  from  purchase  payments  for  sales 
or  distribution  expenses,  nor  will  any 
sales  charge  be  assessed  on  surrender  or 
withdrawal  from  Contracts. 

11.  American  Skandia  proposes  to 
deduct  a  daily  mortality  and  expense 
risk  charge  equal  to  an  effective  annual 
rate  of  0.50%  of  the  daily  net  asset  value 
of  the  Separate  Accoimt.  Of  this 
amount,  approximately  0.25%  is  for 
mortality  risks  and  0.25%  is  for  expense 
risks.  The  level  of  this  charge  with 
respect  to  the  Contracts  is  guaranteed 
and  cannot  change  without  the  approval 
of  appropriate  regulatory  authorities, 
including  the  SEC.  American  Skandia 
may  issue  Future  Contracts  with  a 
mortality  and  expense  risk  charge  not 
exceeding  1.00%. 

12.  American  Skandia'S  assumption  of 
mortality  risk  guarantees  that  the 
variable  annuity  payments  made  to 
owners  wall  not  be  affected  by  the 
mortality  experience  of  persons 
receiving  such  payments  or  of  the 
general  population.  American  Skandia 
assumes  this  mortality  risk  by  virtue  of 
aimuity  rates  incorporated  in  the 
Contracts  which  cannot  be  changed.  If 
the  experience  of  American  Skandia  is 
less  favorable  than  its  estimates  based 
on  actuarial  determination,  then 
American  Skandia  must  provide  monies 
from  its  general  funds  to  fulfill  its 
contractual  obligations.  Additional 
mortality  risks  are  assumed  when  the 
Sub-accounts  decline  in  value  resulting 
in  losses  to  American  Skandia  on 
paying  death  benefits.  If  the  actual 
experience  is  more  favorable  than 
American  Skandia's  assumptions, 
however,  then  American  Skandia  wall 
benefit  from  the  gain. 

13.  The  expense  risk  undertaken  by 
American  Skandia  is  that  the  actual  cost 
of  maintaining  the  contracts  prior  to  the 
annuity  date  may  exceed  the 
administration  charge  and  maintenance 
fees  assessed.  Because  the 
administration  charge  and  maintenance 
fees  cannot  be  increased  by  American 
Skandia  with  regard  to  Contracts  issued, 
American  Skandia  assumes  the  risk  that 
these  charges  will  be  insufficient  to 
cover  actual  administration  and 
maintenance  costs. 
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14.  If  the  charges  for  the  mortality  and 
expense  nsks  prove  insufficient  to  cover 
mortality  and  admmistration  and 
maintenance  costs,  then  the  excess  of 
the  actual  expenses  over  the  charges 
assessed  will  result  in  a  loss:  such  loss 
will  be  borne  by  American  Skandia  If 
the  charges  prove  more  than  sufficient 
to  cover  the  actual  costs,  however,  the 
excess  will  result  in  a  profit  to 
American  Skandia.  American  Skandia 
may  use  any  profit  derived  from  this 
mortality  and  expense  risk  charge  for 
any  lawful  purpose,  including  payment 
or  recoupment  of  sales  and  distribution 
expenses 

15.  Should  the  Contract  owner  or 
group  Contracrt  participant  live  in  a 
jurisdiction  that  levies  a  premium  tax, 
American  Skandia  will  pay  the  taxes 
when  due  State  premium  taxes  may 
range  up  to  3  5%  of  purchase  payments, 
and  are  subject  to  change 

16  A  charge  of  $10  per  transfer  is 
assessable  for  each  transfer  after  the 
twelfth  such  transfer  m  an  annuity  year. 
Renewals  of  transfers  of  Account  Value 
from  a  Fixed  Allocation  at  the  end  of  its 
guarantee  penod  are  not  subject  to  the 
transfer  charge  and  are  not  counted  in 
determining  whether  other  transfers 
may  be  subject  to  the  transfer  charge.^ 
The  fee  is  charged  only  if  there  is 
Account  Value  in  at  least  one  Sub- 
account immediately  subsequent  to 
such  transfer 

Applicants'  Legal  Analysis 

1   Section  6(c)  of  the  1940  Act 
aulhonzes  the  Commission  to  grant  an 
exemption  from  any  provision,  rule,  or 
regulation  of  the  1940  Act  to  the  extent 
that  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of 
the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  .•\ct,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  pnncipal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  quahfied  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee.  as  the  Commission  may 
prescnbe.  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

.3.  Applicants  request  exemptions 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 


'A    renewal"  is  a  transaction  that  occun 
automatically  as  of  the  last  day  of  the  guarantee 
parted  of  a  Fixed  Allocation,  unless  Axnehcan 
Skandia  receives  alternative  instructions. 


the  1940  Act  to  the  extent  necessary  to 
pennit  the  deduction  of  an  annual 
mortality  and  expense  risk  charge  of 
.50%  frxjm  the  net  assets  of  the  Separate 
Accoimt  and  the  Other  Accounts,  in 
connection  with  the  Contracts,  and, 
with  respect  to  Future  Contracts,  a 
maximum  mortality  and  expense  risk 
charge  of  1.00%  per  annum  Applicants 
also  seek  exemptive  relief  to  pennit 
Future  Broker-Dealers  to  serve  as 
distributors  of  and/or  principal 
underwriters  for  Contracts  and  Future 
Contracts. 

4.  Applicants  submit  that  American 
Skandia  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
morality  and  expense  risks.  Applicants 
represent  that  the  mortality  and  expense 
risk  charge  as  set  forth  herein,  is 
consistent  with  the  protection  of 
investors  because  such  charge  is  a 
reasonable  and  proper  insurance  charge. 

5.  American  Skandia  represents  that 
the  .50%  mortahty  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
contracts.  This  representation  is  based 
upon  an  analysis  of  publicly  available 
information  about  similar  products. 
taking  into  consideration  such  factors 
as,  among  others,  the  current  charge 
levels,  the  existence  of  charge  level 
guarantees,  and  guaranteed  annuity 
rates.  American  Skandia  will  maintain 
at  its  principal  offices,  and  make 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of, 
Applicants'  comparative  review. 

6.  Similarly,  prior  to  making  any 
Futujre  Contracts  available  through  the 
Separate  Accoimt  or  Other  Accoimts, 
Applicants  will  represent  that  the 
mortahty  and  expense  risk  charge  under 
any  such  Future  Contracts  is  within  the 
range  of  industry  practice  for 
comparable  contracts,  hi  addition, 
Applicants  will  keep,  and  make 
available  to  the  Commission,  a 
memorandum  setting  forth  the  basis  for 
this  representation. 

7.  Applicants  acknowledge  that  if  a 
profit  is  reahzed  from  the  mortahty  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses. 
American  Skandia  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Separate 
Accounts  and  Other  Accounts, 
Contracts  owners,  and  group  Contract 
participants.  American  Skandia 
represents  that  it  will  maintain,  and 
make  available  to  the  Commission  upon 
request,  a  memorandum  setting  forth  the 
basis  of  such  conclusion.  In  addition. 


AppUcants  wrill  keep,  and  make 
available  to  the  Commission,  a 
memorandum  setting  forth  the  basis  for 
the  same  representation  with  respect  to 
Future  Contracts  offered  by  the  Separate 
Account  or  Other  Accounts. 

8.  Applicants  submit  that  their 
request  for  exemptive  relief  for 
deduction  of  the  mortahty  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Accoimt,  or  any  Other 
Accounts  in  connection  with  Contracts 
and  Future  Contracts  underwritten  and/ 
or  distributed  by  Marketing  or  Future 
Broker-Dealers,  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eUminating  the  need 
to  file  redundant  exemptive 
apphcations,  thereby  reducing 
administrative  exjjenses  and 
maximizing  the  efficient  use  of 
American  Skandia's  resources. 
Applicants  further  submit  that  Contract 
owners  and  group  Contract  participants 
would  not  receive  any  benefit  or 
additional  protection  by  requiring 
American  Skandia  repeatedly  to  seek 
exemptive  reUef  and  that  such  requests 
for  exemptive  relief  would  present  no 
issue  under  the  1940  Act  that  has  not 
already  been  addressed  in  this 
application  Moreover,  Applicants 
submit  that  requiring  American  Skandia 
to  file  additional  applications  would 
impair  American  Skandia's  ability 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise, 

9.  The  Separate  Account  and  Other 
Accounts  will  be  invested  only  in  a 
management  investment  company  that 
undertakes,  in  the  event  it  adopts  a  plan 
for  financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  1940 
Act,  to  have  such  plan  formulated  and 
approved  by  its  board  of  directors  or 
trustees,  the  majority  of  whom  are  not 
"interested  persons"  of  the  company 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act. 

Conclusion 

For  the  reasons  submitted  above. 
Applicants  submit  that  the  exemptive 
relief  requested  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 

delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretan'. 

[PR  Doc.  96-20714  Filed  &-13-96;  8:45  am] 
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[Investment  Company  Act  Release  No 
22122;  812-10186] 

The  Prudential  Institutional  Fund,  et 
al.;  Notice  of  Application 

August  7, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  (SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 
Company  Act  of  1940  (the  'Act"). 

APPLICANTS:  The  Prudential  Institutional 
Fund  ("PIF"),  Prudential  lennison 
Fund.  Inc.  ("lennison  Fund"), 
Prudential  Allocation  Fund  ("Allocation 
Fund"),  Prudential  Government  Income 
Fund,  Inc.  ("Government  Income 
Fund"),  Prudential  MoneyMart  Assets, 
Inc.  C'MonevMart  Fund"),  Prudential 
World  Fund,  Inc.  ("World  Fund"), 
Prudential  Institutional  Fund 
Management.  Inc  I'PIFM '),  Prudential 
Mutual  Fund  Management.  Inc. 
("PMF"),  The  Pmdential  Investment 
Corporation  ("PIC").  Jennison 
Associates  Capital  Corp.  ("Jennison"), 
Mercator  Asset  Management,  L.P. 
("Mercator")  and  The  Prudential 
Insurance  Company  of  America 
("Prudentiar"! 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  1 7(b)  of  the  Act  granting 

an  exemption  from  section  17(a). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  Jennison 
Fxmd,  the  Balanced  Portfolio  of  the 
Allocation  Fund  ("Balanced  Portfolio"), 
the  Government  Income  Fund,  the 
MoneyMart  Fund,  and  the  International 
Stock  Series  of  the  World  Fund 
("International  Series")  to  acquire 
substantially  all  of  the  assets  of 
corresponding  series  of  PIF  in  exchange 
for  shares  of  the  acquiring  funds. 
FILING  DATES:  The  appUcation  was  filed 
on  May  30, 1996  and  amended  on 
August  5,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  voiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  3,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant.  in  the  form  of  an  affidavit  or, 
for  lavryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


ADDRESSES:  Secretar>    SEC.  450  Fifth 
Street,  N  W.,  Washington,  D.C.  20549. 
PIF  and  PIFM.  30  Scranton  Office  Park, 
Moosic.  Pennsylvania  18507;  Jennison 
Fund.  Allocation  Fund,  Government 
Income  Fund.  MoneyMart  Fund,  World 
Fund,  and  PMF,  One  Seaport  Plaza, 
New  York,  New  York  10292;  PIC  and 
Prudential,  751  Broad  Street,  Newark, 
New  Jersey  07102;  Jennison,  466 
Lexington  Avenue,  New  York,  New 
York  10017;  and  Mercator,  2400  East 
Commercial  Boulevard,  Fort 
Lauderdale,  Florida  33308. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Kav  Freeh,  Senior  .Attorney,  at 
(202')  942-0579,  or  AUson  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  PIF  is  orgamzed  as  a  Delaware 
business  trust  and  is  registered  under 
the  Act  as  a  diversified  open-end 
management  investment  company. 
Currently,  PIF  consists  of  seven  separate 
series:  the  Balanced  Fund,  the  Income 
Fund,  the  Money  Market  Fimd,  the 
Growth  Stock  Fund,  the  Stock  Index 
Fund,  the  International  Stock  Fund,  and 
the  Active  Balanced  Fund  (the  "PIF 
Funds").  Each  PIF  Fund  offers  for  sale 
one  class  of  shares,  which  are  offered 
without  a  sales  charge  or  distribution  or 
service  fee.  Shares  of  the  PIF  Funds  are 
offered  exclusively  to  retirement 
programs  and  arrangements  through 
plan  sponsors,  to  Individual  Retirement 
Accounts  and  to  certain  institutional 
investors. 

2.  PIFM  is  the  investment  adviser  to 
each  PIF  Fund.  PIFM  has  entered  into 
subadvisory  agreements  with  PIC, 
Jennison,  and  Mercator  (together,  the 
"Subadvisers")  whereby  each 
Subadviser  furnishes  investment 
advisory  services  to  one  or  more  PIF 
Funds. 

3.  The  Jennison  Fund,  Government 
Income  Fund.  MoneyMart  Fund,  and 
World  Fund  each  is  organized  as  a 
Maryland  corporation.  The  Allocation 
Fund  is  organized  as  a  Massachusetts 
business  trust.  The  Jennison  Fund, 
Government  Income  Fund,  MoneyMart 
Fund,  Allocation  Fund,  and  World 
Fund  (the  "PMF  Funds")  each  is 
registered  under  the  Act  as  a  diversified 
open-end  management  investment 
company.  Currently,  the  Allocation 
Fund  consists  of  two  series:  the 


Balanced  PortfoUo  and  the  Strategy 
Portfolio.  The  World  Fuind  consists  of 
two  series:  the  International  Series  and 
the  Global  Series. 

4.  The  PMF  Funds  (other  than  the 
MoneyMart  Fund)  each  offer  four 
classes  of  shares:  Class  A.  Class  B,  Class 
C,  and  Class  Z.  Class  Z  shares  are 
offered  to  certain  institutional  investors 
without  a  sales  charge  or  rule  12b-l  fee. 
The  MoneyMart  Fund  issues  two  classes 
of  shares.  Class  A  and  Class  Z.  Class  Z 
shares  of  the  MoneyMart  Fund  are 
offered  without  a  sales  charge  or  rule 
12b-l  fee. 

5.  PMF  is  the  investment  adviser  to 
the  PMF  Funds.  PMF  has  entered  into 
a  subadvisory  agreement  with  Jennison 
whereby  Jennison  furnishes  investment 
advisory  services  to  the  Jennison  Fimd. 
PMF  also  has  entered  into  a  subadvisory 
agreement  with  PIC  whereby  PIC 
furnishes  investment  advisory  services 
to  the  Allocation  Fund,  the  Government 
Income  Fund,  the  MoneyMart  Fimd, 
and  the  World  Fund. 

6.  PIFM,  PMF,  and  the  Subadvisers 
each  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  PIFM,  PMF,  PIC,  and 
Jennison  are  direct  or  indirect  wholly- 
owned  subsidiaries  of  Prudential. 
Mercator  is  a  limited  partnership  of 
which  Prudential,  through  a  wholly- 
owned  subsidiary,  maintains  a  limited 
partnership  interest. 

7.  Prudential  beneficially  owns  shares 
in  several  PIF  Fimds.  As  of  March  31 , 
1996,  Prudential  owned  51.48%  of  the 
outstanding  voting  seciuities  of  the 
Income  Fimd  and  47.63%  of  the 
outstanding  voting  securities  of  the 
Money  Market  Fund.  Through  the 
separate  account  of  the  Prudential 
Variable  Contract  Investment  Fund, 
Prudential  also  holds  5.6%  of  the 
outstanding  voting  securities  of  the 
Growth  Stock  Fund,  23.23%  of  the 
outstanding  voting  securities  of  the 
Balanced  Fund,  and  12.05%  of  the 
outstanding  voting  securities  of  the 
International  Stock  Fund.  Through  its 
employees'  savings  plan,  Prudential 
holds  (on  behalf  of  its  employees) 
28.93%  of  the  outstanding  voting 
securities  of  the  Growth  Stock  Fund, 
25.74%  of  the  outstanding  voting 
securities  of  the  Balanced  Fund,  and 
42.21%  of  the  outstanding  voting 
securities  of  the  International  Stock 
Fund.  In  addition,  Prudential  Securities, 
Inc.,  a  wholly-owned  direct  subsidiary 
of  Prudential,  holds  on  behalf  of  its 
clients,  without  any  direct  interest, 
more  than  5.00%  of  the  outstanding 
shares  of  each  PMF  Fund  and  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934. 
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8.  Prudential  has  formed  the  "Money 
Management  Group"  to  combine  certain 
pension,  investment,  mutual  fund,  and 
annuity  businesses  into  a  single 
business  group.  One  strategic  initiative 
of  this  combination  is  to  present  a  single 
broad  mutual  fund  family  to  the  pension 
marketplace.  Consistent  with  this 
change.  Prudential  and  the  trustees  of 
PIF  and  the  trustees/ directors  of  each 
PMF  Fund  believe  it  would  be  in  the 
best  interest  of  shareholders  to 
consolidate  certain  mutual  funds 
sponsored  by  Prudential.  As  a  result, 
each  PMF  Fund  (the  Allocation  Fund 
only  with  respect  to  the  Balanced 
Portfolio  and  the  World  Fund  only  with 
respect  to  the  International  Senes) 
proposes  to  acquire  ail  or  substantially 
all  of  the  assets  of  a  correspondmg  PIF 
Fund  in  exchange  for  Class  Z  shares  of 
that  PMF  Fund,  which  will  be 
distributed  by  that  PIF  Fund  to  its 
shareholders  (each,  a  "Reorganization"). 
The  two  remaining  PIF  Funds  that  are 
not  involved  in  the  Reorganizations  (the 
Stock  Index  Fund  and  the  Active 
Balanced  Fund)  will  not  merge  into  a 
PMF  Fimd,  but  will  enter  into  new 
investment  advisory  and  distribution 
contracts  with  PMF  and  related  entities 
and  thereby  become  part  of  the  same 

■group  of  investment  companies"  of 
PMF.  as  that  term  is  defined  in  rule 
1  la-3  under  the  Act.  The  exchange 
pursuant  to  each  Reorganization  will 
take  place  on  the  basis  of  the  relative  net 
asset  values  per  share  of  each  PIF  Fund 
and  PMF  Fund 

9.  Subject  to  and  contingent  upon 
receipt  of  the  affirmative  vote  of  the 
holders  of  at  least  a  majority  of  the 
outstanding  shares  of  beneficial  interest 
in  each  affected  PIF  Fund,  the  following 
Reorganizations  will  take  place:  (a)  the 
Jennison  Fund  will  acquire  substantially 
all  of  the  assets  of  the  Growth  Stock 
Fund  in  exchange  for  shares  of  the 
Jennison  Fund  and  the  assumption  by 
the  Jennison  Fund  of  the  Uabilities  of 
the  Growth  Stock  Fund;  (b)  the 
Balanced  Portfoho  will  acquire 
substantially  all  of  the  assets  of  the 
Balanced  Fund  in  exchange  for  shares  of 
the  Balanced  Portfolio  and  the 
assumption  by  the  Balanced  Portfolio  of 
the  liabilities  of  the  Balanced  Fund;  (c) 
the  Government  Income  Fund  will 
acquire  substantially  all  of  the  assets  of 
the  Income  Fund  in  exchange  for  shares 
of  the  Government  Income  Fund  and  the 
assumption  by  the  Government  Income 
Fund  of  the  liabilities  of  the  Income 
Fund:  (d)  the  MoneyMart  Fund  will 
acquire  substantially  ail  of  the  assets  of 
the  Money  Market  Fund  in  exchange  for 
shares  of  the  MoneyMart  Fund  and  the 
assumption  by  the  MoneyMart  Fund  of 


the  liabilities  of  the  Money  Market 
Fund;  and  (e)  the  International  Series 
will  acquire  substantially  all  of  the 
assets  of  the  International  Stock  Fund  in 
exchange  for  shares  of  the  International 
Series  and  the  assumption  by  the 
International  Series  of  the  liabilities  of 
the  International  Stock  Fund.  The 
Growth  Stock  Fund,  the  Balanced  Fimd, 
the  Income  Fund,  the  Money  Market 
Fund,  and  the  International  Stock  Fund 
hereinafter  are  referred  to  as  the 
"Acquired  Funds,"  and  the  Jennison 
Fund,  the  Balanced  Portfolio,  the 
Government  Income  Fund,  the 
MoneyMart  Fund,  and  the  International 
Series  are  refierred  to  as  the  "Acquiring 
Funds."  TTie  Acquired  Funds  and  the 
Acquiring  Fimds  together  are  referred  to 
as  the  "Funds,"  and  each  pair  of  Funds 
participating  in  the  Reorganization  are 
referred  to  as  "corresponding  Funds." 

10.  Subject  to  approval  by  the 
shareholders  of  the  PIF  Funds  at 
meetings  to  be  held  on  September  6, 
1996,  the  closing  date  of  the 
Reorganizations  (the  "Closing  Date")  is 
expected  to  be  September  20,  1996. 
Pursuant  to  an  Agreement  and  Plan  of 
Reorganization  entered  into  between 
each  Acquiring  Fund  and  its 
corresponding  Acquired  Fund  in 
connection  with  their  Reorganization 
(each,  a  "Plan"),  each  Acquired  Fund 
will  endeavor  to  discharge  all  of  its 
known  liabilities  and  obligations  prior 
to  or  as  of  the  Closing  Date  Each 
Acquiring  Fund  will  assume  all 
liabihties,  expenses,  costs,  charges,  and 
reserves  or  obligations  of  its 
corresponding  Acquired  Fund  as  of  the 
Closing  Date.  As  soon  as  conveniently 
practicable  after  the  Closing  Date,  each 
Acquired  Fund  will  distribute  pro  rata 
to  its  shareholders  of  record  as  of  the 
close  of  business  on  the  Closing  Date  the 
shares  of  the  Corresponding  Acquiring 
Fund  received  by  the  Acquired  Fund  in 
the  Reorganization.  The  number  of  full 
and  fractional  shares  of  an  Acquiring 
Fimd  to  be  issued  to  shareholders  of  its 
corresponding  Acquired  Fund  will  be 
determined  by  dividing  the  net  asset 
value  of  that  Acquired  Fund  by  the  net 
asset  value  of  a  Class  Z  share  of  that 
corresponding  Acquiring  Fund  as  of 
4:15  p.m.  on  the  Closing  Date.  The  net 
asset  value  per  share  of  each  Fund  will 
be  determined  by  dividing  its  assets, 
less  liabilities,  by  the  total  number  of  its 
outstanding  shares. 

11.  The  board  of  trustees  of  PIF  and 
the  boards  of  directors  or  trustees  of  the 
Acquiring  Funds  (collectively,  the 
"Boards"),  including,  in  each  case,  the 
members  of  the  Boards  who  are  not 
interested  persons,  have  reviewed  and 
approved  the  form  of  each  Plan, 
including  the  consideration  to  be  paid 


or  received  by  each  of  the  Funds.  The 
Boards  also  have  concluded  that  the 
Reorganizations  are  in  the  best  interests 
of  the  shareholders  of  the  respective 
Funds  and  will  not  result  in  the  dilution 
of  the  interests  of  any  of  the  existing 
shareholders  of  the  Acquired  Funds  or 
the  Acquiring  Funds. 

12.  In  recommending  approval  of  the 
Reorganizations  to  the  shareholders  of 
the  Acquired  Funds  and  in  approving 
the  terms  of  the  proposed 
Reorganizations,  the  Boards  considered 
the  following  factors:  (a)  The 
capabilities  and  resources  of  the 
Acquiring  Funds'  investment  adviser, 
principal  underwriter,  administrator, 
and  transfer  agent  in  the  areas  of 
marketing,  investment,  and  shareholder 
servicing;  ft)J  expense  ratios  and 
information  regarding  the  fees  of  the 
Funds;  (c)  the  comparative  investment 
performance  of  the  Acquired  Funds  and 
the  Acquiring  Funds;  (d)  the  terms  and 
conditions  of  the  Reorganizations  and 
whether  the  Reorganizations  would 
result  in  dilution  of  shareholder 
interests;  (e)  the  advantages  of 
eliminating  competition  and 
duplication  of  effort  inherent  in 
marketing  funds  with  the  same 
investment  objective;  (f)  the 
compatibiUty  of  the  Funds'  investment 
objectives,  as  well  as  service  features 
available  to  shareholders  in  the 
respective  Funds;  (g)  the  cost  incurred 
by  the  Funds  as  a  result  of  the 
Reorganizations;  and  (h)  the  tax 
consequences  of  the  Reorganizations. 

13.  A  prospectus/proxy  statement 
describing  the  proposed  Reorganizations 
has  been  sent  to  shareholders  of  each 
Acquired  Fund  on  or  about  July  29, 
1996.  Such  prospectus/proxy  statement 
discloses  the  fees  and  expenses  that  will 
be  borne  by  the  shareholders  of  the 
Acquired  Fund  after  the  Reorganizations 
as  shareholders  of  the  Acquiring  Funds 
and  the  projected  expense  ratios  of  the 
combined  funds  based  upon  estimates 
developed  by  PMF  as  manager  and 
administrator  to  the  Acquiring  Funds. 

14.  The  consummation  of  each 
Reorganization  is  subject  to  the 
conditions  set  forth  in  each  Plan, 
including  that  the  parties  will  have 
received  exemptive  relief  from  the  SEC 
with  respect  to  the  order  requested 
herein.  Each  Fimd  shall  be  liable  for  its 
expenses  incurred  in  connection  with 
the  Reorganizations  (except  that  PIF's 
International  Stock  Fund  will  bear  the 
expense  of  its  Reorganization).  Expenses 
will  be  allocated  pro  rata  in  proportion 
to  each  Fund's  respective  assets. 
Because  the  International  Series  will 
have  no  assets  as  of  the  Closing  Date, 
each  PIF  International  Stock  Fund 
shareholder  will  receive  Class  Z  shares 
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of  the  International  Series  identical  in 
number  and  net  asset  value  to  his  or  her 
Internationa!  Stock  Fund  shares. 

Applicants'  Legal  .\nalysis  . 

1.  Section  17(a),  in  pertinent  part, 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company  or  any  company  controlled  by 
such  registered  company  any  security 
or  other  property 

2.  Section  2(a](3)  of  the  Act  defines 
the  term  "affiliated  person  of  another 
person"  to  include  (a)  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  five  percent  or  more  of  the 
outstanding  voting  securities  of  such 
other  person,  (b)  any  person  five  percent 
or  more  of  whose  outstanding  voting 
seciirities  are  directly  or  indirectly 
owned,  controlled  or  held  with  power  to 
vote  by  such  other  person,  and  (c)  any 
person  directly  or  mdirectly. 
controlling,  controlled  by.  or  under 
common  control  with  such  other 
person.  Section  2(a)(3)  further  provides 
that  the  term  "affiliated  person  of 
another  person"  includes  any 
investment  adviser  of  such  other  person 
if  such  other  person  is  an  investment 
company.  The  PIF  Funds  could  be 
deemed  to  be  an  affiliated  person  of  an 
affiUated  person  of  the  PMF  Funds 
because  of  Prudenbal's  ownership 
interest  in  the  PIF  Funds,  Thus,  the 
proposed  Reorganizations  could  be 
deemed  to  be  subject  to  the  provisions 
of  section  17(a). 

3.  Section  17(b)  provides  that  the  SEC 
may  exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Apphcants  submit  that  the  terms  of 
the  proposed  Reorganizations  meet  the 
standards  set  forth  in  section  17(b).  The 
Boards  of  the  Funds,  including  the 
members  of  the  Boards  who  are  not 
interested  persons,  having  reviewed  and 
approved  the  form  of  each  Plan, 
including  the  consideration  to  be  paid 
or  received  by  each  of  the  Fimds.  The 
Boards  also  have  concluded  that  the 
Reorganizations  are  in  the  best  interests 
of  the  shareholders  of  the  respective 
Funds  and  that  the  Reorganizations  will 
not  result  in  the  dilution  of  the  interests 


of  any  of  the  existing  shareholders  of  the 
Acquired  Funds  or  the  .Acquiring 
Funds  The  Reorganizations  are 
expected  to  benefit  each  Fund's 
shareholders  because  of  estimated  lower 
expense  ratios  and  the  expected 
increase  in  size  of  the  combined  funds, 
both  immediately  after  the 
Reorganizations  and  through  improved 
potential  for  growth  in  the  future,  which 
should  assist  in  each  Fund's  ability  to 
invest  more  effectively,  to  achieve 
certain  economies  of  scale  and,  in  turn, 
to  potentially  increase  its  operating 
efficiencies  and  faciUtate  portfolio 
management. 

5.  AppUcants  beUeve  that  the  terms  of 
the  Plans  are  fair  and  reasonable  and  do 
not  involve  ovsrreachin"  on  *^o  r»ort  nf 
any  person  concerned.  In  addition,  the 
proposed  Reorganizations  are  consistent 
with  the  pohcies  of  the  respective 
Funds  recited  in  their  respective 
registration  statements  and  reports  filed 
under  the  Act.  Applicants  assert  that 
granting  the  requested  order  is 
consistent  with  the  provisions,  pohcies 
and  purposes  of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary: 
[PR  Doc.  96-20719  Filed  S-13-96;  8:45  am] 

8ILUNG  CX>DE  8010-01 -M 

[Rel.  No.  IC-22128;  812-9890] 

Southeast  Interactive  Technology 
Fund  I,  LLC,  et  al.;  Notice  of 
Application 

August  9.  1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  AppUcation  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Southeast  Interactive 
Technology  Fund  I,  LLC  (the  "Fund"), 
One  Room  Systems,  Inc.  (the 
"Company"),  and  E.  Lee  Bryan  ("Mr. 
Bryan") 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  sections  17(a)(1)  and  (3) 
of  the  Act. 

SUMMARY  OF  APPLICATION:  AppUcantS 
request  an  order  ihat  would  permit  the 
Fund  to  provide  a  revolving  line  of 
credit  to  an  affiliated  person  of  an 
affiliated  person  of  the  Fund. 
FILING  DATES:  The  appUcation  was  filed 
on  December  13, 1995  and  amended  on 
]ime  19,  1996  and  July  29, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 


issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  29.  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretarv,  SEC.  450  Fifth 


Washington,  D.C.  20549. 


Applicants:  the  Fund,  2200  West  Main 
Street,  Suite  900.  EKirham.  North 
Carolina  27705;  the  Company.  2525 
Meridian  Parkway,  Stiite  220,  Ehirham, 
North  CaroUna  27713;  and  Mr.  Bryan 
2525  Meridian  Parkway,  Suite  350, 
Durham,  North  Carolina  2-"'-  3. 
FOR  FURTHER  INFORMATiOK  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Ahson  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
foUovmig  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fimd,  a  North  Carolina  limited 
liability  company,  is  a  closed-end 
management  investment  company  that 
is  registered  under  the  Act.  The  Fund's 
investment  objective  is  to  seek  long- 
term  capital  appreciation  by  investing 
primarily  in  equity  and  equity-related 
securities  of  interactive  information  and 
visual  technology  companies  located  in 
the  southeastern  United  States.  On  June 
13, 1995,  the  Ftmd  issued  244  shares  of 
membership  interest  ("Shares")  at  a 
purchase  price  of  $25,000  per  Share  to 
168  "accredited  investors"  in  a  private 
offering  conducted  in  accordance  with 
the  provisions  of  Regulation  D  imder  the 
Securities  Act  of  1933  (the  "Securities 
Act"). 

2.  Montrose  Venture  Partners,  LLC,  an 
investment  adviser  that  is  registered 
under  the  Investment  Advisers  Act  of 
1940,  serves  as  investment  adviser  to 
the  Ftmd  (the  "Adviser").  Three  of  the 
five  principals  of  the  Adviser  comprise 
the  board  of  directors  (the  "Board")  of 
the  Fund. 

3.  The  Company  is  a  North  Carolina 
corporation  that  develops  and 
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distributes  multimedia  educational  and 
entertainment  products. 

4  Mr.  Bryan  owns  one  Share  of  the 
Fund  and  is  one  of  the  members  of  the 
Board  of  the  Fund.  Mr  Bryan  also  is  one 
of  the  principals  of  the  Adviser.  In 
addition.  Mr  Bryan  is  the  Company's 
founder  and  owns  76%  of  the 
Company's  outstanding  capital  stock. 

5.  On  November  2,  1995,  the  Adviser 
caused  the  Fund  to  enter  into  an 
agreement  (the  "Agreement")  with  the 
Company,  subject  to  the  Commission's 
approval,  that  provides  that  the  Fund 
will  extend  a  revolving  line  of  credit  to 
the  Company  of  up  to  $600,000  (the 
"Loan")  Applicants  represent  that  Mr, 
Bryan  did  not  participate  in  the 
,-\dvisers  decision  to  cause  the  Fimd  to 
enter  into  the  Agreement.  In  addition,  as 
rn^jre  fullv  described  below,  the  Loan 
has  substantially  similar  terms  to  a 
bndge  financing  arrangement  (the 
"Bank  Facility")  between  the  Company 
and  an  unaffiliated  lender,  First  Union 
National  Bank  of  North  Carolina  (the 
"Bank") 

6  The  Loan  is  payable  in  full  on  the 
date  one  year  from  the  date  the  first 
advance  is  made  or  such  earlier  date  as 
the  Loan  mav  become  due  because  the 
Fund  elects  to  accelerate  the  Loan  upon 
an  event  of  default.  The  Loan  has  an 
interest  rate  of  10%  per  year  and  is  fully 
secured  with  a  first  priority  security 
interest  in  substantially  all  of  the 
Company's  receivables.  Mr.  Bryan,  who 
has  a  personal  net  worth  in  excess  of  the 
Loan  amount,  will  personally  guarantee 
the  Loan,  .^s  long  as  there  is  an 
outstanding  loan  balance,  the  Company 
will  maintain  a  life  insurance  policy  on 
.Mr  Bryan  of  $250,000  with  the  Fund  as 
the  primary  beneficiary,  and  the  Fund 
may  require  an  increase  in  such 
coverage  as  a  condition  to  advances  in 
excess  of  $250,000. 

7  In  addition,  the  Fund  will  hold  an 
option  that  permits  it  to  convert  the 
principal  balance  of  the  loan  to  shares 
of  common  stock  ("Common  Stock")  of 
the  Company  at  the  "Conversion  Price" 
described  below  The  Conversion  Price 
initially  will  be  $1  00  per  share  and  is 
based  upon  the  Company  currently 
having  6.234.302  shares  of  Common 
Stock  issued  and  outstanding.  The 
Conversion  Price  will  adjust 
proportionately  upon  any  stock  splits, 
combinations,  dividends,  or  similar 
changes  to  the  capital  structure. 

8  The  Fund  also  will  be  issued  a 
warrant  to  purchase  additional  shares  (a 
Warrant")  at  the  Conversion  Price  at 
the  time  the  Warrant  is  exercised.  The 
Warrant  may  be  exercised  only  once  and 
only  from  the  date  of  its  issuance 
through  the  date  seven  years  after  its 
issuance.  If  the  Company  registers 


securities  under  the  Securities  Act.  the 
Fund  will  have  "piggyback"  registration 
rights  with  respect  to  any  Common 
Stock  acquired  upon  conversion  of  the 
Loan  or  exercise  of  the  Warrant  that  will 
enable  the  Fund  to  sell  Common  Stock 
pro  rata  with  the  shares  of  any  other 
selling  shareholders. 

9.  In  the  event  the  Company  plans  to 
sell  stock  through  a  private  or  pubhc 
offering,  at  a  price  per  share  of  Common 
Stock  of  at  least  twice  the  Conversion 
Price,  or  otherwise  obtain  a  capital 
infusion  of  at  least  $2,000,000  (the 
"Equity  Infusion"),  the  Company  will  be 
obligated  to  notify  the  Fund  at  least  45 
days  prior  to  the  anticipated  closing 
date  of  such  offering.  C>n  or  before  the 
closing,  the  Fund  may  elect  to  convert 
the  LcAU  into  Common  Stock. 

10.  Furthermore,  for  the  one  year 
period  following  closing  of  the 
Agreement,  the  Fimd  and  the  Company 
will  agree  upon  a  budget  (the  "Budget") 
for  the  Company.  The  proceeds  of  the 
Loan  will  be  used  only  for  payment  of 
expenses  and  costs  in  accordance  with 
the  Budget.  The  Budget  will  be  modified 
only  with  the  consent  of  the  Fund. 
Finally,  as  long  as  the  Loan  is 
outstanding,  the  Company  is  required  to 
provide  financial  reports  to  the  Fund. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  for  an 
exemption  from  sections  17(a)  (1)  and 
(3)  of  the  Act.  The  Order  would  permit 
the  Fund  to  provide  a  revolving  line  of 
credit  to  an  affiliated  person,  the 
Company,  of  an  affiliated  person,  Mr. 
Bryan,  of  the  Fund. 

2.  Section  17(a)(1)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  knowingly  to  sell  any 
seciuity  or  other  property  to  such 
registered  company.  Section  17(a)(3) 
generally  prohibits  an  affiliated  person 
of  a  registered  investment  company  or 
any  affiliated  person  of  such  a  person, 
acting  as  principal,  to  borrow  money  or 
other  property  from  such  registered 
company. 

3.  Section  2(a)(3)(B)  of  the  Act  defines 
an  "affiliated  person"  of  another  person 
to  be  any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  such 
other  person.  Because  76%  of  the 
outstanding  capital  stock  of  the 
Company  is  owned  by  Mr.  Bryan,  the 
Company  is  an  affiliated  person  of  Mr. 
Bryan.  Section  2(a)(3)(D)  states  that  an 
"affiliated  person"  of  another  person 
includes  any  officer,  director,  partner, 
copartner,  or  employee  of  such  other 


person.  Because  Mr.  Bryan  is  a  member 
of  the  Board  of  the  fund,  he  is  an 
affiliated  person  of  the  Fund. 
Accordingly,  the  Company  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Fund. 

4  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching:  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 

5.  In  approving  the  Loan,  the  Fund, 
including  the  disinterested  directors, 
considered  that  the  Company  entered 
into  the  Bank  Facility  with  the  Bank. 
The  terms  of  the  Bank  Facility  do  not 
differ  materially  from  the  terms  of  the 
Agreement  except  that  the  Bank, 
Facility  does  not  include  any  equity 
conversion  feature  and  was  not 
accompanied  by  a  warrant.  In  addition, 
the  Bank  Facility  will  be  repaid  in  full 
by  the  Company  with  the  proceeds  of 
the  Loan  Upon  repayment  of  the  Bank 
Facility,  the  Bank  will  release  any 
security  interests  it  has  in  the 
Company's  assets.  Thus,  applicants 
believe  that  the  Bank  Facility 
demonstrates  that  the  terms  of  the  Loan 
are  equivalent  to  an  arms-length 
transaction  and  are  therefore  reasonable 
and  fair  to  the  Fund. 

6.  In  addition,  the  Board  considered 
the  fact  that  the  Loan  is  secured  by 
substantially  all  the  receivables  of  the 
Company  and  an  assignment  of  certain 
contract  rights  that  are  pre-approved  by 
the  Fund.  Accordingly,  the  Board 
determined  that  the  Loan  is  adequately 
secured  and  that  its  terms  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  the 
Company  or  Mr.  Bryan. 

7.  Applicants  state  that  the  Fund's 
registration  statement  specifically 
provides  that  it  will  lend  money  to 
companies  located  in  the  southeastern 
United  States,  in  which  a  principal  of 
the  Adviser  has  a  controlling  interest, 
that  develop  interactive  information  and 
visual  technologies.  Thus,  applicants 
assert  that  the  Loan  is  consistent  with 
the  investment  policy  of  the  Fund. 
Applicants  also  beheve  that  because  of 
the  numerous  safeguards  present  in  the 
terms  of  the  Loan,  the  Loan  does  not 
pose  any  of  the  abuses  contemplated  by 
section  17(a)  and  therefore  is  consistent 
with  general  purposes  of  the  Act. 
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For  the  Commission,  by  the  Division  of 
investment  Management,  under  delegated 
authority 

Margaret  H.  McFartand, 

l)epu  ty  Secretary. 

IFR  DcK    96-20"!  5  Filed  8-13-96;  8:45  am] 
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[Release  No.  34^7537;  File  No,  SR-BSE- 
96-9] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Boston 
Stock  Exchange,  Incorporated  Relating 
to  Elimination  of  Clearing  Support 
Fees 

August  7,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  23,  1996  the 
Boston  Stock  Exchange,  Incorporated 
("BSE"  or  "Exchange  ')  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  m  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Prof>osed  Rule  Change 

The  Exchange  proposes  to  amend  its 
fee  schedule  pertaining  to  support 
services  fees,  eliminating  fees  which  are 
obsolete  due  to  the  discontinuation  of 
the  Boston  Stock  Exchange  Clearing 
Corporation  as  a  support  faciUty  for  the 
Depository  Trust  Company.  The  text  of 
the  proposed  rule  change  is  as  follows 
[deleted  text  is  in  brackets] : 

Membership  and  Other  Fees 

(1)  Membership 
Membership  Ehies 


$400.00  per  member- 
ship per  quarter. 

$6,000.00  (refund- 
able). 

$200.00  per  month. 


Clearing  Corporation 

Deposit. 
Account  Mainte- 
nance. 
Transfer  of  Member- 
ship. 
BSE  Rules  and 

Guides. 
(2)  (Support  Serv- 
ices] 

[  DTC  Facility. 
Depxjsit  Sheets  .. 
Deposit  hems  ... 
ID  Activity. 

ID  Trades  $1.00  per  item. 

ID  Account  Set-      $1.00  per  item. 

Up. 
ID  Account  $.50  per  item. 

Maintenance. 


$500.00  for  intra- 
firm  or  inter-firm. 

CCH  annual  sub- 
scription rate. 


$4.00  per  item. 
$1.00  p>er  item. 


Envelope  Proc- 
essing. 

Distribution  

Check  Issuance/ 
Deposit. 
(3)]  Electronic  Fee 

Access  and  Proc- 
essing. 

Open  Order 
Match. 

Trade  Files  

P  &  S  Blotters  .... 

Equity  Rep>orts  ... 

Remote  BEA- 
CON Access. 


ADP  User's  Fee 


$25.00  per  envelope.      C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 


$300.00  per  month. 
$300.00  per  month 
]. 


Late  Fees . 


$200.00  per  month. 

$100.00  per  month. 

$100.00  per  month. 

$100.00  per  month. 

Greater  of  $100.00  or 
monthly  trans- 
action fees  for 
trades  routed 
through  terminal. 

Greater  of  $1,200.00 
or  monthly  trans- 
action fees. 

X.tJ   Ai     Wili    L/G    CAloTgOU 

on  outstanding 
balances  as  of  the 
last  calendar  day 
of  the  month. 


11.  Seif-Reguiatorv  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  fees  pertaining  to 
support  services  made  obsolete  by  the 
discontinuation  of  the  Boston  Stock 
Exchange  Clearing  Corporation  as  a 
support  facility  for  the  Depository  Trust 
Company. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  eqiutable 
allocation.of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
issuers  and  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  BSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  EffiBcti  \  e  n  *",^  .  r  t  h » 

Proposed  RuleChanEf-  .mc  Tmuns;  ior 

Commissior  -Xi  tion 

The  foregoing  rule  change  establishes 
or  changes  a  due.  Tee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 ' 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW,, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-96-9  and  should  be  submitted 
by  September  4, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-20716  Filed  8-13-96;  8:45  am] 

BILUNG  COOe  8010-01-M 


M7CFR240.19b-4. 
M7  CFR  20O.3O(a)(12). 


Ffwleral    Docnctor    /    Vr 


K1       Mr 


1  qs 


WoHrvocriau      Aiioiict     1  .i       1 QQR     /    Mr>»i(^oo 


497QQ 


42298 


Federal  Register  /  Vol.  61,  No.  158  /  Wednesday.  August  14.  1996  /  Notices 


[Release  No.  34-37541;  File  No.  SR- 
MBSCC-96-04] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
of  a  Proposed  Rule  Change  To 
Establish  Term  Limits  for  the  Chairman 
of  the  Board  of  Directors 

August  8,  1996 

Pursuant  ro  Section  19(b)(1)  of  the 
Secunties  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
lune  24,  1996,  MBS  Clearing 
Corporation  CMBSCC")  filed  with  the 
Secunties  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No  SR-MBSCC-96-04).  as 
described  m  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  MBSCC  The  Commission 
!s  pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  o! 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
MBSCC's  by-laws  to  limit  the  term  of 
office  of  the  Chairman  of  the  Board  to 
not  more  than  four  consecutive  one  year 

terms. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
c.nrnments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV'  below  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

lAI  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

MBSCC  believes  that  the  proposed 
term  limit  will  be  in  the  interest  of  its 
participants  and  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  .'•ules  and  regxilations 
thereunder  because  it  will  further  the 
opportunity  for  a  diversity  of 
individuals  to  serve  as  MBSCC's 
Chairman  of  the  Board  and  thereby 
participate  in  the  management  of 
MBSCC. 


(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

MBSCX^  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 


M5U.S.C.  78s(b)(l)(1988). 
^The  Commission  .^las  modified  the  text  of  the 
summarie-s  prepared  by  MBSCC. 


No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received,  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rale  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MBSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  the  file  number  SR- 
MBSCC-96-04  and  should  be  submitted 
by  September  4, 1996. 


For  the  Commission  by  the  Division  of 
.Maricet  Regulation,  pursuant  to  delegated 
authority  ^ 

Margaret  H.  McFarland, 

Deputy  Secretary 

(PR  Doc.  96-20717  Filed  8-13-96;  8:45  am) 
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[Release  No.  34-37536;  File  No.  SR-Phlx- 
96-17] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Reducing  the  Value  of  the 
Super  Cap  Index 

August  7,  1996 

On  May  24.  1996.  the  Philadelphia 
Stock  Exchange.  Inc.  ( "Phlx  '  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
reduce  the  value  of  its  Super  Cap  Index 
("Index")  option  ("HFX")  to  one-third 
its  present  value  by  triphng  the  divisor 
used  in  calculating  the  Index.  The  Index 
is  comprised  of  the  top  five  options- 
eligible  common  stocks  of  U.S. 
companies  traded  on  the  New  York 
Stock  Exchange,  as  measured  by 
capitalization.  The  other  contract 
specifications  for  the  HFX  will  remain 
unchanged. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  June  25,  1996, ^  No 
comment  letters  were  received  on  the 
proposal.  This  order  approves  the  Phlx's 
proposal 

I.  Description  of  the  Proposal 

The  Exchange  began  trading  the  HFX 
in  November,  1995. ■»  The  Index  was 
created  with  a  value  of  350  on  its  base 
date  of  May  31,  1995  which  rose  to  430 
on  .April  12,  1996  Thus,  the  value  of  the 
Index  has  increased  23%  m  less  than 
one  year.  Consequently,  the  premiimi 
for  HFX  options  has  also  risen. 

As  a  result,  the  Exchange  proposes  to 
conduct  a  "three-for-one  split"  of  the 
Index,  such  tha*  the  value  would  be 
reduced  to  one-third  of  its  present 
value.  In  order  to  account  for  the  split, 
the  number  of  HFX  contracts  will  be 
tnpled,  such  that  for  each  HFX  contract 
currently  held,  the  holder  would  receive 
three  contracts  at  the  reduced  value, 


'17  CFR  20O,3O-3(a)(12)  (1995). 

'15U.S.C78s(b)(l). 

»17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  37319 
(June  18,  1996),  61  FR  32881  (June  25,  1996), 

*  See  Securities  Exchange  Act  Release  No.  36369 
(October  1 3.  1995).  60  FR  54274  (October  20,  1995). 
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with  a  strike  price  one-third  of  the 
original  strike  price.  For  instance,  the 
holder  of  a  HFX  420  call  will  receive 
tliree  HFX  140  calls.  In  addition  to  the 
strike  price  being  reduced  to  one-third, 
the  position  and  exercise  Hmits 
applicable  to  the  HFX  will  be  tripled, 
from  5500  contracts » to  16,500 
contracts,  for  a  six  month  period  after 
the  split  is  effectuated.  After  the  inititii 
six  month  period,  the  position  and 
exercise  limits  will  be  reduced  to  the 
original  5,500  contract  limit.  This 
procedure  is  similar  to  the  one 
employed  respecting  equity  options 
where  the  underlying  security  is  subject 
to  a  twcvfor-one  stock  spht,  as  well  as 
previous  reductions  in  the  value  of 
other  Phlx  indexes.**  The  tradmg  symbol 
will  remain  HFX. 

In  conjunction  with  the  spht,  the 
Exchange  will  list  strike  prices 
surrounding  the  new.  lower  index 
value,  pursuant  to  Phbc  Rule  1101  A.  ^ 
The  Exchange  will  announce  the 
effective  date  by  way  of  Exchange 
memoranda  to  the  membership,  also 
serving  as  notice  of  the  strike  price  and 
position  limit  changes, « 

The  Phlx  states  that  the  purpose  of  the 
proposal  is  to  attract  additional  liquidity 
to  the  product  in  those  series  that  public 
customers  are  most  interested  m 
trading.  For  example,  a  near-term,  at- 
the-money  call  option  series  currently 
trades  at  approximately  $1,150  per 
contract.  The  Exchange  believes  that 
certain  investors. and  traders  currently 
may  be  impeded  from  trading  at  such 
levels.  With  the  Index  split,  that  same 
option  series  (once  adjusted),  with  all 
else  remaining  equal,  could  trade  at 
approximately  $387  per  contract.  The 
Phlx  believes  that  a  reduced  premium 
value  should  encourage  additional 
investor  interest 

The  Exchange  believes  that  Super  Cap 
Index  Options  provide  an  important 
opportunity  for  investors  to  hedge  and 
speculate  upon  the  market  risk 
associated  with  the  underlying  stocks. 
By  reducing  the  value  of  the  Index,  such 
investors  will  be  able  to  utilize  this 
trading  vehicle,  while  ex-tending  a 
smaller  outlay  of  capital  The  Exchange 
believes  that  this,  in  turn,  should  attract 


'See Phlx  Rule  lOOlA(c). 

'  See  Securities  Exchange  Act  Release  Nos.  36577 
(Decamber  12, 199SJ,  60  FR  65705  (December  20, 
1995)  (reducing  the  value  of  the  Phlx  National 
Over-the-Counler  Index):  and  35999  (July  20.  1995), 
60  FR  38387  [July  26,  1995)  (reducing  the  value  of 
the  Phlx  Semiconductor  Index). 

'  Specifically,  because  the  Index  value  would  be 
less  than  500,  the  applicable  strike  price  interval 
would  be  S5  in  the  first  four  months  and  $25  in  the 
Bfth  month  and  the  long-term  options.  See  Rule 
llOlA(a). 

•See note  10,  infra. 


additional  investors  and  create  a  more 
active  and  liquid  trading  environment 

11.  Discussion 

The  Commission  finds  that  the 
proposed  niie  change  is  consistent  with 
the  requirements  of  the  .^ct  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  m  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
.^ct^  Specifically,  the  Commission 
believes  that  reducing  the  value  of  the 
Index  will  serve  to  promote  the  public 
interest  and  help  remove  impediments 
to  a  free  and  open  secunties  market,  by 
providing  a  broader  range  of  investors 
with  a  means  of  hedging  exposure  to 
market  nsk  associated  with  secunties 
representing  the  most  highly  capitalized 
companies.  Further,  the  Commission 
notes  that  reducing  the  value  of  HFX 
options  should  help  attract  additional 
investors,  thus  creating  a  more  active 
and  liquid  trading  market.  The 
Commission  notes  ihat  the  Phlx  will  be 
providing  market  participants  with 
adequate  prior  notice  of  the  Index  level 
change  in  order  to  avoid  investor 
confusion.'" 

The  Commission  also  believes  that  the 
Phbc's  position  and  exercise  limits  and 
strike  price  adjustments  are  appropriate 
and  consistent  with  the  Act.  In  this 
regard,  the  Commission  notes  that  the 
position  and  exercise  limits  and  strike 
pnce  adjustments  are  similar  to  the 
approach  used  to  adjust  outstanding 
options  on  stocks  that  have  undergone 
a  two-for-one  stock  split  as  well  as 
reductions  m  value  of  other  indexes.  " 

The  Commission  beheves  that  tripling 
the  Index's  divisor  will  not  have  an 
adverse  market  impact  or  make  trading 
HFX  options  susceptible  to 
manipulation.  After  the  split,  the  Index 
wall  continue  to  be  comprised  of  the 
same  stocks  with  the  same  weightings 
and  will  be  calculated  in  the  same 
manner  (except  for  the  change  in 
divisor).  Finally,  the  Phbc's  surveillance 
procedures  will  also  remain  the  same. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 


9 15  U.S.C.  78f(b)(5). 

'°The  Phlx  will  be  issuing  two  circulars  to  its 
membership  prior  to  the  effective  date  of  this 
change.  The  first  circular  will  advise  the  members 
generally  of  the  reduction  in  value  of  the  HFX  and 
the  temporary  increase  in  position  and  exercise 
limits.  The  second  circular,  which  will  be  issued 
within  one  week  of  the  effective  date  of  the  change, 
will  also  list  specific  strike  prices  for  the  adjusted 
HFX  options.  Telephone  Conversation  between 
Terry  McClosky,  Vice  President,  Regulatory 
Services,  Phlx,  and  James  T.  McHale,  Attorney, 
Office  of  Market  Supervision,  Division  of  Market 
Regulation,  on  August  7,  1996. 

<>  See  note  6,  supra. 

>M5  U.CC.  78s(b)(2). 


proposed  rule  change  (SR-Phlx-96-17) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc  96-20718  Filed  8-13-06;  8:45  am) 
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TENNESSEE  VALLEV  AUTHORriY 

Environmental  Impact  Statement: 
Proposed  Exercise  of  Option  Purchase 
Agreement  With  LSP  Energy  Limited 
Partnership  for  Supply  ol  Electnc 
Energy 

AGENCY:  Tennessee  Valley  Authority. 
action:  Notice  of  Intent. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  will  prepare  an 
environmental  impact  statement  (EIS) 
for  the  proposed  exercise  of  an  electric 
energy  option  purchase  agreement 
(OP A)  with  LSP  Energy  Limited 
Partnership.  Under  the  terms  of  the 
OPA,  TVA  may  elect  to  purchase  finn 
electric  energy  provided  as  750 
megawatt  (MW)  of  base  load  electric 
capacity.  This  energy  would  be 
provided  from  a  750  MW  (approximate 
capacity)  natural  gas-fired  combustion 
turbine  combined  cycle  power  plant 
that  LSP  Energy  Limited  Partnership  has 
proposed  to  construct  and  operate  in  the 
Qty  of  Batesville,  Mississippi, 
Batesville  is  in  Panola  County  and  is 
about  140  miles  north  of  jackJson, 
Mississippi  and  50  miles  south  of 
Memphis,  Tennessee,  The  EIS  will 
evaluate  the  potential  environmental 
impacts  of  the  proposed  power  plant. 
TVA  wants  to  use  the  EIS  process  to 
obtain  the  pubhc's  comments  on  this 
proposal. 

DATES:  Comments  on  the  scope  of  the 
EIS  must  be  postmarked  no  later  than 
September  13,  1996.  TVA  will  conduct 
a  pubUc  meeting  on  the  scope  of  the 
EIS.  The  location  and  time  of  this 
meeting  is  announced  below. 
ADDRESSES:  Written  comments  should 
be  sent  to  Greg  Askew,  PE,  Senior 
Speciahst,  National  Environmental 
Pohcy  Act,  Tennessee  Valley  Authority, 
mail  stop  WT  8C,  400  West  Summit  Hill 
Drive.  Knoxville,  Tennessee  37902- 
1499.  Comments  may  also  be  e-mailed 
to  gaskew@tva.gov. 

FOR  FURT>1ER  INFORMATION  CONTACT: 
Ron  Westmoreland,  Environmental 
Research  Center,  Tennessee  Valley 
Authority,  mail  stop  CEB  4C,  Muscle 


'>17CFR200.3O-3(aKl2). 
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Shoals,  .Mabama  35662-1010.  E-mail 
may  be  sent  to  idwfq®tva.gov. 

SUPPLEMENTARY  INFORMATION: 

Project  Description 

The  natural  gas-fired  combustion 
turbine  combined  cycle  power  plant 
proposed  by  LSP  Energy  Limited 
Partnership  to  satisfy  the  requirements 
of  the  OPA  would  be  located  on  a  50 
acre  site  in  the  Batesville  Industrial 
Park.  The  industrial  park  fronts  the  east 
side  of  Mississippi  Highway  35  at 
Brewer  Road  and  is  within  the 
Batesville  city  limits.  The  power  plant 
would  consist  of  two  or  more  natural 
gas  fired  combustion  turbine-generators, 
two  or  more  heat  recovery  steam 
generators  and  exhaust  stacks,  one  or 
more  steam  turbine-generators,  wet 
mechanical  draft  cooling  towers,  fuel  oil 
storage  tanks  for  backup  fuel,  feedwater 
and  wastewater  treatment  systems,  a 
161  kilovolt  switchyard,  a  control 
building,  and  other  minor 
appurtenances  and  equipment  necessary 
for  plant  operation  and  maintenance. 

Other  actions  necessary  for  operation 
of  the  power  plant  include  development 
and  operation  of  water  supply  and 
conveyance  systems,  construction  and 
operation  of  wastewater  treatment  with 
conveyance  and  outfall,  construction 
and  operation  of  one  or  more  natural  gas 
pipeline  taps  and  conveyances, 
construction  and  operation  of  an 
interconnection  between  the  plant 
switchyard  and  the  TW.\  Batesville 
Substation,  and  construction  and 
operation  of  improvements  to  the 
Batesville  Substation.  Other 
improvements  to  the  TVA  power 
transmission  system  may  be  necessary 
to  support  plant  operation. 

TVA's  Integrated  Resource  Plan 

TV' .As  integrated  resource  plan  and 
final  programmatic  environmental 
impact  statement.  Energy  Vision  2020, 
was  completed  in  December  1995. 
Fnergy  Vision  2020  contains 
recommendations  for  meeting  future 
TVA  customer  energy  requirements. 
Call  options  (option  purchase    . 
agreements)  are  recommended  as  one 
component  of  TVA's  preferred 
alternative  which  is  a  portfolio  of  energy 
resource  options.  The  Energy  Vision 
2020  short-term  action  plan  for  the  years 
1996-2002  recommends  that  TVA 
purchase  t:all  options  for  up  to  3,000 
MW  of  peaking  and  base  load  capacity 
additions  to  be  available  in  the  years 
1998  to  2002 

Proposed  Issues  to  be  Addressed 

The  EIS  will  describe  the  existing 
environmental,  cultural,  and 
recreational  resources  that  may  be 


potentially  affected  by  construction  and 
operation  of  the  project.  TVA's 
evaluation  of  potential  environmental 
impacts  due  to  project  construction  and 
operation  will  include,  but  not 
necessarily  be  limited  to  the  impacts  on 
air  quality,  water  quaUty,  aquatic  and 
terrestrial  ecology,  endangered  and 
threatened  species,  wetland  resources, 
aesthetics  and  visual  resources,  noise, 
land  use,  cultural  resources,  and 
socioeconomic  resources.  Because  the 
proposed  project  is  to  be  located  in  an 
industrial  park,  the  on-site  issues  of 
terrestrial  wildlife,  vegetation,  and  land 
use  are  not  likely  to  be  important. 
TVA's  Integrated  Resource  Plan, 
Energy  Vision  2020,  identifies  and 
evaluates  TVA's  need  for  additional 
energy  resources  and  the  environmental 
impacts  of  alternative  energy  resources. 

Alternatives 

The  results  from  evaluating  the 
potential  environmental  impacts  related 
to  these  issues  and  other  important 
issues  identified  in  the  scoping  process 
together  with  engineering  and  economic 
considerations  wrill  be  used  in  selecting 
a  preferred  alternative.  At  this  time, 
TVA  has  identified  as  alternatives  for 
detailed  evaluation  in  the  EIS:  (1)  Not 
exercising  the  OPA  (No  Action),  and  (2) 
Exercising  the  OPA. 

Scoping  Process 

Scoping,  which  is  integral  to  the 
NEPA  process,  is  a  procefdiu^  that 
sohcits  public  input  to  the  EIS  process 
to  ensure  that:  (1)  Issues  are  identified 
early  and  properly  studied;  (2)  issues  of 
Uttle  significance  do  not  consume 
substantial  time  and  effort;  (3)  the  draft 
EIS  is  thorough  and  balanced;  and  (4) 
delays  caused  by  an  inadequate  EIS  are 
avoided.  TVA's  NEPA  procedures 
require  that  the  scoping  process 
commence  after  a  decision  has  been 
reached  to  prepare  an  EIS  in  order  to 
provide  an  early  and  open  process  for 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  a  proposed 
action.  The  scope  of  issues  to  be 
addressed  in  a  draft  EIS  will  be 
determined,  in  part,  from  written 
comments  submitted  by  mail,  and 
comments  presented  orally  or  in  writing 
at  a  pubUc  meeting.  The  preliminary 
identification  of  reasonable  alternatives 
and  environmental  issues  is  not  meant 
to  be  exhaustive  or  final.  TVA  considers 
the  scoping  process  to  be  open  and 
dynamic  in  the  sense  that  alternatives 
other  than  those  given  above  may 
warrant  study  and  new  matters  may  be 
identified  for  potential  evaluation. 

The  scoping  process  will  include  both 
interagency  and  pubUc  scoping.  The 


public  is  invited  to  submit  written 
comments  or  e-mail  comments  on  the 
scope  of  this  EIS  no  later  than  the  date 
given  under  the  DATES  section  of  this 
notice  and/ or  attend  the  public  scoping 
meeting.  TVA  will  conduct  a  pubhc 
meeting  on  the  scope  of  the  EIS  in 
Batesville.  Mississippi  on  September  5, 
1996.  The  meeting  will  begin  at  5:00 
p.m.  at  the  offices  of  the  Tallahatchie 
Valley  Electric  Power  .Association 
located  at  200  Power  Drive  just  west  of 
the  intersection  of  Mississippi  Highway 
6  and  U.S.  Interstate  Highway  55. 

The  agencies  to  be  included  in  the 
interagency  scoping  are  U.S.  Army 
Corps  of  Engineers,  U.S.  Fish  and 
Wildlife  Service,  Mississippi 
Department  of  Environmental  Quality, 
Mississippi  Historical  Commission,  and 
other  federal,  state  and  local  agencies  as 
appropriate. 

Upon  consideration  of  the  scoping 
comments,  TVA  will  develop 
alternatives  and  identify  important 
environmental  issues  to  be  addressed  in 
the  EIS.  Following  analysis  of  the 
environmental  consequences  of  each 
alternative,  TVA  will  prepare  a  draft  EIS 
for  public  review  and  comment.  Notice 
of  availability  of  the  draft  EIS  will  be 
pubUshed  by  the  Environmental 
Protection  Agency  in  the  Federal 
Register.  TV'A  will  solicit  wntten 
comments  on  the  draft  EIS.  and 
information  about  possible  public 
meetings  to  comment  on  the  draft  EIS 
will  be  announced.  TV'A  expects  to 
release  a  final  EIS  by  May  1997. 

Dated:  August  8,  1996. 
Kafhryn  ].  Jackson, 
Senior  Vice  President,  Resource  Group. 
[PR  Doc.  96-20701  Filed  8-13-96;  8:45  am] 

BILUNQ  CODE  8120-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

APEC  Intellectual  Property  Rights 
Contact  Point  List:  Request  tor 
Applications  for  Inclusion  on  the  List 
of  Private-Sector  Individuals  Interested 
in  Intellectual  Property  Rights  in  the 
Asia-Pacific  Region 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice;  request  for  submission 
of  apphcations  for  inclusion  on  list  of 
private-sector  individuals  working  in 
the  area  of  intellectual  property  rights 
protection  in  the  Asia-Pacific  region. 

SUMMARY:  The  ad  hoc  working  group  on 
intellectual  property  operating  under 
the  auspices  of  the  .Asia  Pacific 
Economic  Cooperation  (APEC)  fonun  is 
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creating  a  contact  point  list  of 
individuals  from  the  public  and  pnvale 
sectors  who  work  m  tJie  area  of 
intellectual  property  rights  protection 
(the  Contact  Point  List)  The  Office  of 
the  United  States  Trade  Representative 
(USTRj  IS  notif\'ing  persons  of  the 
Contact  Point  List,  and  mvites 
interested  individuals  from  the  private 
sector  to  submit  an  apphcation  for 
inclusion  on  the  List. 
DATES:  Apphcations  for  inclusion  on  the 
Contact  Point  List  should  he  submitted 
on  or  before  September  16,  1996. 
ADDRESSES;  Applications  must  be 
submitted  in  the  form  noted  below  to 
Svbia  Hamson,  Office  of  the  Ceneral 
Counsel,  Room  222,  Attn.  APEC  IPR 

Trade  Representative.  600  fth  Street. 
NW..  Washington.  DC  20508 
FOR  FURTHER  INFORMATION  CONTACT: 
lo  Ellen  lirban.  Director  for  Intellectual 
Property,  1202!  395-6864.  or  Thomas 
Robertson.  Associate  General  Counsel, 
Office  of  the  General  Counsel,  (202) 
395-6800.  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street.  NW., 
Washington.  DC  20508 
SUPPLEMENTARY  INFORMATION:  An  ad  hoc 
group  of  intellectual  property 
aiithonties  from  the  vanous  economies 
participating  m  APEC  has  met  on  a 
number  of  occasions  to  discuss  the 
protection  of  intellectual  property  in  the 
Asia-Pacific  region  This  ad  hoc  group  is 
moving  forward  on  a  number  of 
collective  actions,  one  of  which  is  the 
creation  of  a  contact  point  list  of  public 
and  private  sector  individuals  from 
APEC  economies  engaged  in  the  area  of 
intellectual  property  rights.  This  list 
will  be  placed  on  the  Internet  in  early 
1997,  and  is  intended  to  allow  persons 
working  in  this  field  to  identify  each 
other  easily  and,  as  appropriate,  to 
contact  each  other.  The  list  will  be 
divided  into  public  sector  and  private 
sector  sections,  and  may  be  further 
divided  into  intellectual  property 
subject  matter  areas. 

All  interested  persons,  from  academia 
to  industry,  are  invited  to  submit 
.written  applications  for  inclusion  on  the 
Contact  Point  List.  An  original  and  three 
copies  of  the  apphcation  should  be  sent 
to  Sybia  Harrison  at  the  above-noted 
address  on  or  before  September  16, 
1996.  Apphcations  must  be  in  EngUsh 
and  take  the  following  form: 
Name: 
Title: 
Area(s)  of  interest  (e.g.,  patents, 

copyrights,  trademarks,  etc.): 
Address: 
Telephone/Fax  numbers: 

When  forwarding  these  applications 
to  APEC  for  inclusion  on  the  Contact 


Point  List,  the  United  States 

Government  will  clarify-  that  it  does  not 

vouch  for  the  accuracy  of  the 

information  submitted  or  the 

quaUfications  of  the  individuals 

identified. 

Iiring  Williunson, 

Deputy  General  Counsel. 

[FR  Doc  9&-20674  Filed  8-13-96;  8:45  am] 

WLiJI«G  CXIOE  3190-C1-KI 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974:  Systems  of 
Records 

agency:  Operating  Administrations, 

DOT. 

ACTION:  Notice. 

SUMMARY:  Notice  to  amend  and  delete 
s>  sterns  of  records. 
EFFECTIVE  DATE:  August  14, 1996. 
ADDRESSES:  Send  Comments  to  the 
Privacy  Act  Officer,  U.S.  Oepartment  of 
Transportation.  400  7th  St.,  SW., 
Washington  DC  20590 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Bush  at  (202)  366-9713. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  pubHshed  in  the  Federal 
Register  and  are  available  from  the 
above  mentioned  address. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  and  is  published  in  their 
entirety.  The  proposed  amendments  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  a  new  or  altered  systems 
report. 

DOT/ALL  4 

SYSTEM  NAME: 

Station  Message  Detail  Recording 
(SMDR). 

SECURITY  CLASS»F»CATK>N: 

None. 

SYSTEM  LOCATION; 

U.S.  Department  of  Transportation, 
Transportation  Administrative  Service 
Center,  Telecommunications 
Operations,  SVC-171,  PL-300,  400  7th 
Street,  SW.,  Washington,  DC  20590. 

CATEGORIES  OF  INWVIOUALS  COVERED  BY  THE 

SYSTEM. 

Department  of  Transportation 
employees  who  make  Federal 


Telecommimications  Systems  (FTS)  and 
Domestic  and  International  Conmiercial 
Long  Distance  calls  from  the  three 
Headquarters  Buildings:  The  Nassif  and 
Transpoint  Buildings  and  Federal 
Building-IOA. 

CATEGORIES  OF  RECORDS  m  "Ht  S'S'EM 

Records  relating  to  the  use  of  the 
Department's  administrative  telephones 
to  place  FTS  and  Commercial  Long 
Distance  calls,  records  indicating 
assignment  of  telephone  ntunbers  to 
Departmental  employees,  and  records 
relating  to  the  location  of  telephones. 

AUTHOWTV  FOR  MAINTENANCE  or  THE  SVS'TM: 
49.U.S.C.  322. 

PURPOSEJS): 

To  track  usage  of  DOT  telephones  to 
place  FTS  and  Commercial  Lang 
Distance  calls,  records  Lndicatiiig 
assignment  of  telephone  numbers  to 
Departmental  employees,  and  records 
relating  to  the  location  of  telephones. 

ROUTME  USES  Df  RECORDS  MAt^TitNtC  in  'he 

SVSTEM^  INCLUDING  CATEGORIES  0"^   JSERS  i  SC 
T-iE  P'jRPOSES  Of  SJCH  JSES 

See  Prefatory  Statement  of  General 
Routine  Uses. 

t>ISCl.OSURE  rc  COHSJMEB  »E'KyP'»^G 
AGENCiES 

None. 


K>L.iCIES  iNC  PRACnCES  ^OR 
REPRIEVING.  ACCESSING,  R E' AlHitO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

8T0RAQE: 

Magnetic  tape  storage  via  batch 
processing  and  paper  copy. 

RETRIEVABILriY: 

Records  are  retrieved  by  telephone 
number  or  routing  symbol,  from  the 
telecommimications  contacts  in  the 
Operating  Administrations  and  the 
Telecommunications  Operations 
Branch. 

SAFEGUARDS: 

Only  telecommunications  personnel 
within  the  Transportation 
Administrative  Siervice  Center  (TASC) 
and  operation  and  maintenance  contract 
personnel  have  access  to  tapes. 
Telecommunications  contacts  and 
managers  in  TASC  and  the  Operating 
Administrations  will  have  access  to 
printed  records.  Printed  records  will 
have  a  cover  sheet  indicating  Privacy 
Act  coverage. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  as  provided 
in  National  Archives  and  Records 
Administration  General  Records 
Schedule  12. 
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SYSTEM  MANAQ£R(S)  AND  ADDRESS: 

Chief,  Telecommunications 
Operations  Division.  L.'  S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
SVC-1 7 1 .  PL-300.  Washington,  DC 
20590 

N0TIRCAT10N  PROCEDURE: 

Contact  Telecommunications 
Operations  Division.  SVC-171  at  the 

above  address 

RECORD  ACCESS  PROCEDURES: 

Contact  TelecoirLmimications 
Operations  Divisior.,  SVC-171  at  the 
above  address 

Individuals  mav  review  their  own 
data  upon  presentation  of  a  valid 
Department  nf  Transportation 
identification  card  to  their  Operating 
Administration  contact  or  the 
Telecommunications  Operations 
Division. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records,  call 
detail  listings  and  results  of 
administrative  inquiries  relating  to 
assignment  of  responsibility  for 
placement  of  specific  long  distance 
calls 

EXEMPTIONS  CLAJMEO  FOR  THE  SYSTEM. 

None. 
DOT/ALL  5 

SYSTEM  NAME: 

Employee  Assistance  Program  (EAP) 

Records 

SYSTEM  CLASSIFICATION: 

Sensitive. 

SYSTEM  LOCATION: 

Records  are  maintained  in  the  office 
of  the  E.'VP  which  provides  counseling 
to  the  employee. 

Note:  !n  order  to  nieet  the  statutory 
rttquirement  tha;  agt-ncies  provide 
appropriate  prevention,  treatment,  and 
rehabilitation  programs  and  services  for 
emplovees  with  alcohol  or  drug  programs, 
and  to  better  accoramodate  establishment  of 
a  health  ■wrvice  program  to  promote 
empiove*'!'  physical  and  mental  fitness,  it 
may  bf  necessary  tor  the  Department  of 
Transportation  (DOT;  to  negotiate  for  use  of 
the  counseling  staff  of  another  Federal,  state, 
or  local  government,  or  private  sector  agency 
or  institution.  This  system  also  covers 
records  on  DOT  employees  that  are 
maintained  by  another  Federal,  state,  or  local 
government,  or  private  sector  agency  or 
institution  under  such  a  negotiated 
agreement 

With  the  exception  of  Federal  Aviation 
.Artministratioii  .F.-V-X),  Saint  Lawrence 
Seawav  Development  Corporation  (SLSEXD), 
.N'evv  York  (NY)  area  and  the  United  States 
Coast  Guard  (USCGj,  records  of  DOT 
eir,piov»es  are  maintained  by  the  Department 


of  Health  and  Hviman  Services-Public  Health 
Service.  Records  of  FAA  employees  are 
maintained  by  Merit  Bebaviorial  Care, 
records  of  SLSDC,  NfY  area  are  maintained  bv 
Saint  Lawrence  County  Community  EAP 
Service  and  records  of  the  USCG  are 
maintained  by  Masshoff,  Barr,  and 
Associates. 

CATEQOmES  OF  INDtVIDUACS  COVERED  BY  THE 
SYSTBC 

Current  and  former  DOT  employees 
who  have  been  counseled  or  otherwise 
treated  regarding  alcohol  or  drug  abuse 
or  for  personal  or  emotional  health 
problems.  "^ 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Records  in  this  system  include 
documentation  of  visits  to  cnsployee 
counselors  (Federal,  state,  local 
government,  or  private)  and  the 
diagnosis,  recommended  treatment, 
results  of  treatment,  and  other  notes  or 
records  of  discussions  held  with  the 
employee  made  by  the  counselor. 
Additionally,  records  in  this  system 
may  include  documentation  of  names  of 
employees  on  referral,  rehabilitation 
and  follow-up  lists  kept  by  DOT  EAP 
Coordinators,  treatment  by  a  private 
therapist  or  a  therapist  at  a  Federal. 
state,  local  government,  or  private 
institution.  ,  < 

AUTHOWTY  FOB  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3301  and  7901,  21  U.S.C. 
1101,  42  U.S.C.  4541  and  4561,  and  44 
U.S.C  3101. 

PURP0S«(8): 

These  records  are  used  to  document 
the  referral,  nature  of  the  individual's 
problem  and  progress  made  to  record  an 
individual's  participation  in  and  the 
results  of  community  or  private  sector 
treatment  or  rehabilitation  programs  and 
related  follow-up. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  (NCIUDING  C4TEGORIES  OF  USERS  AND 
THE  PVIRPOSES  OF  SLTCH  USES: 

a.  To  disclose  information  without 
written  consent  to  qualified  personnel 
for  the  purpose  of  conducting  scientific 
research,  management  audits,  financial 
audits,  or  program  evaluation,  but  such 
personnel  may  not  identify,  directly  or 
indirectly,  any  individual  patient  in  any 
report  or  otherwise  disclose  patient 
identities  in  any  manner  (when  such 
records  are  provided  to  qualified 
researchers  employed  by  DOT,  all 
patient  identifying  information  shall  be 
removed). 

b.  To  disclose  information  without 
written  client  consent,  when  an 
individual  to  whom  a  record  pertains  is 
mentally  incompetent  or  imder  legal 
disability,  to  any  person  who  is 


responsible  for  the  care  of  the 
individual. 

c.  To  disclose  information  without 
written  consent  to  the  Department  of 
justice  that  is  relevant  and  necessary  to 
evaluate  and  defend  claims  against  the 
United  States  that  are  based  upon 
participation  in  alcohol,  drug,  or  other 
treatments  or  rehabilitation  programs 
conducted  by  DOT. 

DOT'S  general  routine  uses  (49  PR 
15345)  do  not  apply  to  this  system  or 
records.  These  are  the  only  routine  uses 
provided  for  DOT's  Employee 
Counseling  Services  Program  records. 
Furthermore,  in  many  instances  a  full 
disclosure  of  the  contents  of  the  record 
is  not  required.  Whenever  possible,  a 
partial  disclosure  will  be  made  or  a 
summary  of  the  contents  of  the  record 
will  be  disclosed.  Full  disclosure  of  the 
record  will  be  made  only  when  a  partial 
disclosure  or  a  summary  will  not 
suffice, 

POUaES  AND  PRACTICES  f=OR  STORING, 
RETRIEVMQ,  ACCESSMG,  RET  AMINO,  AND 
OISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  are  electronic  and 
paper  files  maintained  on  computers 
and  in  file  folders. 

RrrRiEVABU.rrY: 

These  records  are  retrieved  by  the 
name  or  social  security  number  of  the 
individual  on  whom  they  are 
maintained  or  by  a  unique  case  file 
identifier. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  file  cabinets  and  computers  with 
access  protected  by  electronic  password. 
Access  is  strictly  limited  to  employees 
directly  involved  in  the  DOT's  EAP. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  three  to 
six  years  after  the  employee's  last 
contact  with  DOT's  EAP. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Workiiie  Wellness,  U.S. 
Department  of  Transportation,  400  7th     • 
Street,  SW.,  SVC-100.  Room  9136, 
Washington,  DC  20590. 

NOTIFICATION  PROCEDURE: 

DOT  employees  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  DOT  EAP  coordinator  who  arranged 
for  counseling  or  treatment  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 


UMI 
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RECORD  ACCESS  PROCEDURES: 

DOT  employees  wishing  to  request 
access  to  records  pertaining  to  ihem 
should  contact  the  DOT  EAP 
coordinator  who  arranged  for 
counseling  or  treatment.  Individuals 
must  furnish  the  following  infonnation 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

An  individual  must  also  follow  DOT's 
regulations  regarding  maintenance  of 
and  access  to  records  pertaining  to 
individuals  (49  CFR  part  10). 

CONTESTING  RECORD  PROCEDURES: 

DOT  employees  wishing  to  request 
amendment  to  these  records  should 
contact  the  DOT  EAP  coordinator  who 
arranged  for  counseling  or  treatment. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

An  individual  must  also  follow  DOT's 
regulations  regarding  maintenance  of 
and  access  to  records  pertaining  to 
individuals  (49  CFR  part  10). 

RECORD  SOURCE  CATEGORIES: 

information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
apphes.  the  supervisor  nf  the  individual 
if  the  individual  was  referred  by  the 
Supervisor,  the  EAP  Coordinator  who 
tracks  the  referral,  rehabilitation 
progress  and  follow-up.  the  E.AP  staff 
member  who  records  the  counseling 
session,  and  therapists  or  institutions 
providing  treatment. 

EXEMPTtOfe  CLAIMED  FOR  THE  SYSTEM: 

None. 
DOT/ ALL  7 

SYSTEM  NAME: 

Departmental  Accounting  and 
Financial  Information  System  (DAFIS), 

SYSTEM  CLASSIFICATION: 

Unclassified  sensitive. 

SYSTEM  LOCATION: 

The  svstem  is  located  m  the 
Department  of  Transportation  (DOT) 
accounting  offices  and  selected 
program,  policy,  and  budget  offices. 
These  offices  are  located  within  the 
Bureau  of  Transportation  Statistics 
(BTS).  the  Federal  .Aviation 
Administration  (F.^Aj.  the  Federal 
Highway  Admirustration  (FHWAj,  tHe 
Federal  Railroad  Administration  (FR.*l), 
the  Federal  Transit  .administration 
(FTAj.  the  Mantime  Administration 
(MARADj.  the  National  Highway  Traffic 
Safety  Administration  (NHTSA),  the 


Office  of  Inspector  General  (OIG),  the 
Office  of  the  Secretary  (OST),  the 
Research  ana  Special  Programs 
Administration  (RSPA),  the  Surface 
Transportation  Board  (STB),  the 
Transportation  Administrative  Services 
Center  (TASC),  and  the  United  States 
Coast  Guard  (USCG).  These  offices 
exercise  system  and  operational  control 
over  applicable  records  within  the 
system. 

CATEGORIES  OF  INDIVIDUALS  COVERED  Br  THE 
SYSTEM 

The  system  will  cover:  All  employees 
of  the  BTS,  FAA,  FHWA,  FRA.  FTA, 
MARAD.  NHTSA,  OIG.  OST.  RSPA. 
STB.  TASC,  and  civiUan  USCG 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Categories  include  payment  records 
for  non-payroll  related  expenses, 
payment  records  for  payroll  made  off- 
line, collection  records  for  payroll 
offsets,  and  labor  cost  records. 

AUTHORrrV  FOR  MAINTENANCE  DF  THE  SYSTEM; 

31  U.S.C.  3512  (A).(B). 

ROUTINE  USES  OF  RECORDS  MAiKT  AiNEC  !N  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES 

Accounting  office  personnel  use  these 
records  to: 

Provide  employees  with  off-line 
paychecks,  travel  advances,  travel 
reimbursements,  and  other  official 
reimbursements; 

Facilitate  the  distribution  of  labor 
charges  for  costing  purposes; 

Track  outstanding  travel  advances, 
receivables,  and  other  non-payroll 
amounts  paid  to  employees,  etc;  and, 

Clear  advances  that  were  made 
through  the  system  in  the  form  of  off- 
line paychecks,  payments  for  excess 
household  goods  made  on  behalf  of  the 
employee,  garnishments,  overdue  travel 
advances,  etc. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Records  are  stored  on  magnetic  tape, 
magnetic  disk,  microforms,  and  in  file 
folders. 

RETRIEVABlLfTY 

Rec  oriib  are  retrieved  by  employee 
social  secunty  number.  Retrieval  is 
accompUshed  by  use  of 
telecommunications. 


SAFEGUARDS 

Access  to  magnetic  tape  and  disk 
records  is  limited  to  authorized  agency 
personnel  through  password  security. 
Hardcopy  files  are  accessible  to 
authorized  personnel  and  are  kept  in 
locked  file  cabinets  during  non-duty 
hours 

RETENTIOH  ANC  DtSf>0&A^ 

Original  payment  vouchers  and 
supporting  documentation  are  retained 
on  site  at  the  accounting  office  for  a 
period  of  three  years.  After  three  years, 
records  are  sent  to  GSA's  Records 
Centers  for  storage.  Records  are  retained 
in  accordance  with  the  General  Records 
Schedule.  Certain  transportation 
documents  (i.e..  Government 
Transportation  Requests,  Government 
Bills  of  Lading)  are  forwarded  to  the 
General  Service  Administration  for 
audit  during  the  i>eriod  that  documents 
are  retained  by  the  accounting  office, 

SYSTEM  MANAGEft{S)  &NC  aDCjRESS 

Chief,  Financial  Systems  (B-35)  at  the 
following  address:  U.S.  Department  of 
Transportation,  Office  of  the  Secretary. 
400  Seventh  Street  SW.  Washington.  DC 

20590. 

NOTIFICATION  £>ROCeDURfc; 

Individuals  wishing  to  know  if  their 
records  appear  in  this  system  of  records 
may  inquire  in  person  or  in  writing  to 
the  system  manager. 

RECORD  ACCESS  PROCEDURES 
Same  as  "System  Manager." 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  "System  Manager." 
Correspondence  contesting  records  must 
include  the  full  name  and  social 
security  number  of  the  individual 
concerned  and  documentation  justifying 
the  claims. 

RECORD  SOURCE  CATEGORIES 

Information  is  provided  by  the 
employee  directly  or  through  the  DOT 
Integrated  Personnel  and  Payroll  System 
(IPPS). 

FXEMP^IONS  CLAiMFC  FO"  ^E  S^-S'EV 

None. 
DOT/AU  11 
SYSTEM  NAME: 

Integrated  Personnel  and  Payroll 
System  (IPPS). 

SECURfrV  CLASSIFK*"K)N 

Unclassifiea  sensitive. 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST).  400  7th 
Street.  SW.  Washington,  DC  20590; 
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working  copies  of  certain  of  these 
records  are  held  by  OST,  all  DOT 
Operating  Administradoiis,  Office  of  the 
Inspector  General  (OIG),  and  the 
National  Transportation  Safety  Board 
(NTSB).  (DOT  provides  personnel  and 
payroll  services  to  NTSB  on  a 
reimbursable  basis,  although  NTSB  is 
not  a  DOT  entity.  This  is  done  for 
economy  and  convenience  since  both 
organizations'  missions  are 
transportation  oriented  and  located  in 
the  same  geographic  areas  ] 

CATEQOWES  Of  mCXVIOUALS  COVERED  BY  THE 
SYSTEM: 

Prospective,  present,  and  fonner 
employees  in  the  Office  of  the  Secretary 
of  Transportation  fOSTl.  Bureau  of 
Transportation  Statistics  (BTS),  Federal 
Aviation  .Administration  (FAA),  Federal 
Highway  Administration  (FHWA), 
Federal  Railroad  Administration  (FRA), 
Federal  Transit  .Administration  (FTA), 
Maritime  Administration  (M.A.RAD), 
National  Highwav  Traffic  Safety 
Administration  (NHTSA).  Office  of  the 
Inspector  Genera!  (OIG).  Research  and 
Special  Programs  Administration 
(RSPA),  St.  Lawrence  Seaway 
Development  Corporation  (SLSDC). 
Transportation  Administrative  Service 
Center  (TASC).  National  Transportation 
Safetv  Board  (NTSB),  and  civilian 
^emplovees  of  the  United  States  Coast 
Guard  (USCGJ. 

CATEOOfUES  OF  RECORDS  m  THE  SYSTEM: 

This  system  contains  those  records 
required  to  insure  that  an  employee 
receives  his  or  her  pay  and  personnel 
benefits  as  required  by  law.  It  includes, 
ds  appropnate:  Service  Record, 
Employee  Record.  Position 
Identification  Strip.  Claim  for  10-Point 
Veteran  Preference.  Request  for  Referral 
Eligibles,  Request  and  Justification  for 
Selective  Factors  and  Quality  Ranking 
Factors.  Certification  of  Insured 
Employee's  Retired  Status  (Federal 
Employees'  Group  Life  Insurance 
(FEGLI)).  Notification  of  Personnel 
Action,  Notice  of  Short-Term 
Employment,  Request  for  Insurance 
(FEGLI).  Designation  of  Beneficiary 
(FEGLI).  Notice  of  Conversion  Privilege, 
.Agency  Certification  of  Insurance  Status 
(FEGLI).  Request  for  Approval  of  Non- 
Competitive  .Action.  Appointment 
Affidavits.  Declaration  of  .Appointee, 
.Agency  Request  to  Pass  Over  a 
Preference  EUgibie  or  Object  to  an 
Eligible.  Official  Personnel  Folder, 
Official  Personnel  Folder  Tab  Lisert, 
Incentive  .Awards  Program  Annual 
Report,  Application  for  Leave,  Monthly 
Report  of  Federal  CiviUan  Employment, 
Payroll  Report  of  Federal  Civilian 
Employment.  Semi-annual  Report  of 


Federal  Participation  in  EnroUee 
Programs,  Request  for  Official  Personnel 
Folder  (Separated  Employee),  Statement 
of  Prior  Federal  Civilian  and  Military 
Service,  Personal  Qualifications 
Statement,  Continuation  Sheet  for 
Standard  Form  171  "Personal 
Qualifications  Statement",  amendment 
to  Personal  Qualifications  Statement. 
Job  Qualifications  Statement,  Statement 
of  Physical  AbUity  for  Light  Duty  Work, 
Request,  Authorization,  Agreement  and 
Certification  for  Training.  United  States 
(U.S.)  Government  Payroll  Savings  Plan- 
Consolidated  Quarterly  Report, 
Financial  Disclosure  Report, 
Information  Sheet-Financial  Disclosure 
Report,  Payroll  for  Personal  Services, 
Pay  Receipt  for  Cash  Payment — Not 
Transferable,  Payroll  Change  Slip, 
Payroll  for  Personal  Service — Payroll 
Certification  and  Summary — 
Memorandtmi,  Record  of  Leave  Data, 
Designation  of  Beneficiary — Unpaid 
Compensation  of  Deceased  CiviUan 
Employee,  U.S.  Savings  Bond  Issue  File 
Action  Request,  Subscriber  List  for 
Issuance  of  United  States  Savings 
Bonds,  Request  for  Payroll  Deductions 
for  Labor  C}rganization  Dues,  Revocation 
of  Volimtary  Authorization  for 
Allotment  of  Compensation  for  Payment 
of  Labor  Organization  dues.  Request  by 
Employee  for  Payment  of  Salaries  or 
Wages  by  Credit  to  Account  at  a 
Financial  Organization,  Designation  of 
Beneficiary — Unpaid  Compensation  of 
Deceased  Civilian  Employee,  U.S. 
Savings  Bond  Issue  File  Action  Request, 
Subscriber  List  for  Issuance  of  United 
States  Savings  Bonds,  Request  for 
Payroll  Deductions  for  Labor 
Organization  Dues,  Revocation  of 
Volimtary  Authorization  for  Allotment 
of  Compensation  for  Payment  of  Labor 
Organization  Dues,  Request  by 
Employee  for  Payment  of  Salaries  or 
Wages  by  Credit  to  Account  at  a 
Financial  Organization,  Authorization 
for  Purchase  and  Request  for  Change- 
U.S.  Series  EE  Savings  Bond.  Request  by 
Employee  for  Allotment  of  Pay  for 
Credit  to  Savings  Accounts  with  a 
Financial  Organization,  Appfication  for 
Death  Benefits — Civil  Service 
Retirement  System,  Application  for 
Retirement— Civil  Service  Retirement 
System,  Superior  Officer's  Statement  in 
Connection  with  DisabiUty  Retirement. 
Physician's  Statement  for  Employee 
Disability  Retirement  Purposes, 
Transmittal  of  Medical  and  Related 
Documents  for  Employee  Disability 
Retirement,  Request  for  Medical 
Records  (To  Hospital  or  Institution)  in 
Connection  with  Disability  Retirement, 
Application  for  Refund  of  Retirement 
Deductions,  Application  to  Make 


Deposit  or  Redeposit,  Application  to 
M«jce  Voluntary  Contribution,  Request 
for  Recovery  of  Debt  Due  the  United 
States  (Civil  Service  Retirement 
System).  Register  of  Separations  and 
Transfers — Civil  Service  Retirement 
System,  Register  of  Adjustments — Civil 
Service  Retirement  System.  Annual 
Summary  Retirement  Fund 
Transactions,  Designation  of 
Beneficiary — Civil  Service  Retirement 
System,  Health  Benefits  Registration 
Form-Federal  Employees  Health 
Benefits  Program,  Notice  of  Change  in 
Health  Benefits  Enrollment,  Transmittal 
and  Summary  Report  to  Carrier — 
Federal  Employees  Health  Benefits 
Program,  Report  of  Withholding  and 
Contributions  for  Health  Benefits,  Group 
Life  Insurance,  and  Qvil  Service 
Retirement,  Report  of  Withholdings  and 
Contributions,  Employee  Service 
Statement,  Election  of  Coverage  and 
Benefits,  Designation  of  Beneficiary, 
Position  Description,  Inquiry  for  United 
States  Government  Use  Only. 
Application  for  Retirement — Foreign 
Service  Retire  System,  Designation  of 
Beneficiary.  Application  for  Refund  of 
Retirement  Contributions  (Foreign 
Service  Retirement  System),  Election  to 
Receive  Extra  Service  Credit  Towards 
Retirement  (or  Revocation  Thereof). 
Application  for  Service  Credit, 
Employee  Suggestion  Form.  Meritorious 
Service  Increase  Certificate,  Foreign 
Service  Emergency  Locator  Information, 
Leave  Record,  Leave  Summary, 
Individual  Pay  Card,  Time  and 
Attendance  Report,  Time  and 
Attendance  Report  (For  Use  Abroad). 

AUTHORITY  R3R  MAINTENANCE  OF  THE  SYSTEM: 
49  U.S.C  322 

PURPOSE(S): 

This  system  integrates  personnel  and 
payroll  functions. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES; 

Records  are  maintained  for  control 
and  accountability  of:  Pay  and 
allowances;  permanent  and  temporary 
pay  changes;  pay  adjustments:  travel 
advances  and  allowances;  leave 
balances  for  employees;  earnings  and 
deductions  by  pay  periods,  and  pay  and 
earning  statements  for  employees: 
management  information  as  required  on 
an  ad  hoc  basis;  payroll  checks  and 
bond  history;  union  dues;  withholdings 
to  financial  institutions,  charitable 
organizations  and  professional 
associations;  summary  of  earnings  and 
deductions;  claims  for  reimbursement 
sent  to  the  General  Accounting  Office 
(GAO);  federal,  state,  and  local  taxes 


UMI 
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withholdings,  and  list  of  FICA 
employees  for  management  reporting. 
See  Prefatory  Statement  of  General 
Routine  Uses, 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

Disclosures  pursuant  to  5  USC 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  USC  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1982 
f31  USC  3701(a)(3]) 

POttaES  AND  PRACTICES  FOB  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Storage  is  on  magnetic  disks. 
magnetic  tape,  microforms,  and  paper 
forms  in  file  folders. 

RETRIEVABILrrY: 

Retrieval  firom  the  system  is  by  social 
security  number,  employee  number, 
organization  code,  or  home  address; 
these  can  be  accessed  only  by 
individuals  authorized  such  access. 

SAFEGUARDS: 

Computers  provide  privacy  and 
access  limitations  by  requiring  a  user 
name  and  password  match.  Access  to 
decentralized  segments  are  similarly 
controlled.  Only  those  personnel  with  a 
need  to  have  access  to  the  system  are 
given  user  names  and  passwords.  Data 
are  manually  and/or  electronically 
stored  in  locked  rooms  with  limited 
access 

RETENTION  AND  DISPOSAL: 

The  IPPS  records  are  retained  and 
disposed  in  compliance  v^th  the 
General  Records  Schedules.  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  The  follovdng 
schedules  apply:  General  Records 
Schedule  1,  Civilian  Personnel  Records, 
Pages  1  thru  22,  Items  1  through  39;  and 
General  Records  Schedule  2,  PayroUing 
and  Pay  Administration  Records  Pages 
1  thru  6,  Items  1  thru  28. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

For  personnel-related  issues,  contact 
Chief,  Strategic  Planning/Systems 
Division  (M-IO)  and,  for  payroll-related 
issues,  contact  Chief,  Financial 
Management  Staff  tB-35)  at  the 
following  address:  U,S.  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW,  Washington,  DC 
20590. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  if  their 
records  appear  in  this  system  of  records 
may  inquire  in  person  or  in  writing  to 
the  system  manager. 


RECORD  ACCESS  PROCEDURES; 

Same  as  'S\sterr.  Manager". 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "System  Manager". 
Correspondence  contesting  records  must 
include  the  full  name  and  social 
security  niunber  of  the  individual 
concerned  and  documentation  justifying 
the  claims. 

RECORD  SOURCE  CATEGORIES: 

Data  are  collected  from  the  individual 
employees,  time  and  attendance  clerks, 
supervisors,  official  persormel  records, 
personal  financial  statements, 
correspondence  with  the  debtor,  records 
relating  to  hearings  on  the  debt,  and 
torn  the  Departmental  Accounting  and 
Financial  Information  System  system  of 
records. 

EXEMPTIONS  CLAIMED  FOB  'HIS  SYSTEM: 

None. 

DOT/OST  043 

SYSTEM  NAME: 

Telephone  Directory  and  Locator 

System. 

SECURITY  CLASSIFICATKJN. 

Unclassified  sensitive. 

SYSTEM  LOCATION: 

Department  of  Transportation,  ATTN: 
SVC-171,  Telecommimications 
Operations  Division,  400  7th  Street  SW, 
Washington,  DC  20590 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM. 

Department  of  Transportation  (DOT) 
headquarters  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Alphabetic  Employee  Master  Records. 

AUTHORITY  FOR  MAINTENANCE  OF  '^E  SYSTEM: 
49  U.S.C.  322. 

PURPOSE(S): 

To  provide  the  names,  telephone 
numbers,  and  office  locations  of  DOT 
employees  and  organizations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AHC 
THE  PURPOSES  OF  SUCH  USES: 

Departmental  .Mpnabetic  Ehrectory 
production,  DOT  Mail  Room,  DOT 
Locator  Service.  Used  by  DOT 
Telephone  Directory  Representatives, 
DOT  Mail  room.  See  Prefatory 
Statement  of  General  Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPOR■^^^G 
AGENCIES 

Public  document  that  can  be  received 
fit)m  the  Government  Printing  Office 


POLICIES  AND  PRACTICES  FOR  STORING, 
REPRIEVING.  ACCESSING,  RETAINING.  ANC 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STOfiAQE: 

Magnetic  tape  storage  via  batch 
processing.  Source  data  returned  to 

DOT 

RETRlEVABILmr: 

Can  retrieve  on  telephone  number  or 
on  name. 

SAFEGUARDS: 

Only  DOT  and  its  support  contractor 
personnel  have  access  to  tapes. 


if-fNTtON  kUt  Dl&» 


>al: 


Tapes  are  retained  through  three  (3) 
cycles,  grandfather,  father,  son,  and  then 
srratched.  Source  materials  are  retained 
imtil  the  next  update  is  completed. 

SYSTEM  MANAQER(S)  AND  aDORESS: 

Chief,  Telecommu:      •  ,   as 
Operations  Division,  ATTN:  SVC-171, 
Department  of  Transportation,  Office  of 
the  Secretary,  Office  of  Administrative 
Services,  400  7th  Street.  SW,  Room  Pl^ 
■^nn  Waching^nn,  DC  20590. 

NCnFiCATTON  PROCEDURE: 

Contact  the  Telecommimications 
Operations  Division  at  the  address 

above. 

s^ECORD  ACCESS  PROCEDURES 

Contact  the  Telecommimications 
Operations  Division  at  the  address 
above. 

Individual  may  review  ov«i  data  upon 
presentaMnn  r,f  valift  DOT  ID  card. 

CONTESTING  RECORE  .pRCX;EDURES: 

Individual  may  change  own  data  at 
any  time. 

RECORD  SOURCE  CATEOOMES: 

DOT  F  1700.1— DOT  Form  prepared 
for  each  employee. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Deletions 


System  number 

•  System  name 

DOT/ALL  3  

Application  for  U.S.  Gov- 

ernment Motof  Vehide 

Operator's  Identification 

Card  (Government  Driv- 

ers License). 

DOT/FAA  806  ... 

Federal  Aviation  Adminis- 

tration Employee  Pay- 

able System. 

DOT/FAA  831  ... 

Standard  Procedure  Uni- 

form Reportng  System 

(SPUR). 

DOT/FAA  832  ... 

Pilot/Flight  Engineer/Navi- 

gator Right  Record  Sys- 

tem. 

DOT/FAA  849  ... 

Back  to  Basics  Seminar  At- 

tendance Systenv 
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System  number 


DOT/FHWA  202 


DOT/FHWA  210 


DOT/FHWA  219 

CX)T/FHWA  220 
DOT/FRA  100 


OOT/FRA  101 


DOT/FRA  118 

OOT/NHTSA 
400. 


DOT/NHTSA 

404 
DOT/NHTSA 

433 

DOT/NHTSA 

434 
DOT/NHTSA 

447 
DOT/NHTSA 

454 
DOT-'NHTSA 

459, 

DOT/NHTSA 

467 
DOT/OST010 


DOT/OST018      I 

DOT/OST  026 

DOT/OST  030      s 

i 
DOTOST  044       ' 

DOT  OST  062 

DOT/RSPA  01       ' 

DOT/RSPA  07 

DOT/TSC  706 

DOTrrsc7ii 

DOTrrSC  713 

DOT/UMTA  1  75 
DOT/UMTA  192 


System  name 


University  and  industry 

Programs  Coding  anfl 

Filing  System 
Occupational  Safety  and 

Health  Accident  Repon- 

ing  System 
Emptoyee  Utilization 

imontfily  report). 
Payroll  Administration 
Alaska  Railroad  Examina- 
tion of  Operating  Persorv 

nel 
Alaska  Railroad  Personnel 

and  Pay  Management  ir^- 

formation  System. 
Transportation  Test  Center 

Cost  Tracking  System. 
National  Highway  Safety 

Advisory  Committee 

Mempership-'Nominee 

Files. 
Alcohol  Project  Files 

Injuries,  illnesses.  Motor 
Vehicle  Acadents  and 
Property  Damages. 

Government  Dnver  Li- 
censes 

Drinking  Dnver  Tracking 
System. 

Alcohol  Behavior  Re- 
search. 

Stockton  Increased  DUI 
Entorcement/DUl  Citation 
and  Arrest  File 

Driver  Programs  Data  Sys- 
tem 

Departmental  Personnel 
Management  Information 
System 

Identification  Media  Record 
Systems 

Payroll  Management  Sys- 
tem. 

Personnel  Management 
Files. 

Travel  and  Transportation 
Management  =iie. 

Biograpnies  of  Key  Officiais 
Book 

Funds  Management 
Records 

Time  and  Attendance  Re- 
port (FHWA  Form  320 
(7-73))  for  the  Office  of 
Emergerx:y  Transpor- 
tation 

Automated  Planning  Sys- 
tem. 

Blood  Donor  Information 
File 

Employee — Manpower  D»- 
tnbufion  System. 

Blood- Donor  File. 

Federal  Transportation 
Planning  System  (UTPS) 
Address  File. 


Dated:  August  8, 1996. 
OyBUl  M.  Buah. 

Privacy  Act  Coordinator.  Department  of 
Transportation. 

IFR  Doc.  96-20738  Filed  8-13-96;  8:45  ami 
SitDNG  CODE  4910-62-P 


Pederal  Aviation  Administration 

Advisory  Circular  183-35G, 
Airworthiness  Designee  Function 
Codes  and  Consolidated  Directory  for 
DMIRyDAR/ODAR/DAS/DOA  and  SFAR 
No   36 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  183-35G,  Airworthiness 
Designee  Function  Codes  and 
Consolidated  Directory  for  DMIRyOAR/ 
ODAR/DAS/DOA  and  SF.^R  No  36,  for 
review  and  comments.  The  proposed 
AC  183-35G  draft  provides  a  revised  Ust 
of  authorized  functions  for  designees/ 
representatives.  The  revised  function 
Ust  provides  additional  authorized 
function  codes  for  private  persons 
acting  on  behalf  of  the  administrator. 
DATES:  Comments  submitted  must 
identify  the  proposed  AC  183-35G,  and 
must  be  received  on  or  before 
September  13, 1996. 
ADDRESSES:  Copies  of  the  proposed  AC 
183— 35G  can  be  obtained  firom  and 
comments  may  be  returned  to  the 
following:  Federal  Aviation 
Administration;  Designee 
Standardization  Branch,  AFS-640, 
Regulatory  Support  Division,  ATTN: 
Evangeline  Raines,  AFS-640,  P.O.  Box 
25082.  Oklahoma  City,  OK  73125. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Rice,  Designation  SiaadardizaUon 
Section,  AFS-641,  at  the  above  address; 
telephone  (405)  954-6484,  (8:00  a.m.  to 
5:00  p.m.  CST). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Designee  Standardization  Branch, 
AFS-640  intends  to  cancel  AC  183- 
33A.  DESIGNATED  AIRWORTHINESS 
REPRESENTATIVES.  AFS-640  has 
revised  AC  183-35F,  FAA  DAR.  DAS, 
DOA.  AND  SFAR  PART  36 
DIRECTORY,  to  reflect  the  expanded 
authorized  functions.  This  revised 
advisory  circidar  will  be  published  one 
time  only  in  the  Federal  Registry  as  AC 
183-35G.  AIRWORTHINESS  DESIGNEE 
FUNCTION  CODES  AND 
CONSOLIDATED  DIRECTORY  FOR 
DAR/DOA/DAS  AND  SFAR  NO.  36  to 
seek  public  comment. 


Interested  persons  are  invited  to 
comment  on  the  proposed  AC  183-35G 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Manager,  Regulatory 
Support  Division,  before  issuing  the 
final  AC. 

Comments  received  on  the  proposed 
AC  183-35G  may  be  examined  before 
and  after  the  comment  closing  date  in 
Room  815.  FAA  headquarters  building 
(FOB-lOA),  800  Independence  Avenue, 
SW..  Washington,  DC  20591.  between 
8:30  and  4:30  p.m 
BilJy  PickeLshimer, 

Acting  Manager.  Regulator,'  Support  Division. 
iPR  Doc.  96-20.583  Filed  8-13-96,  8:45  am) 

BILLING  COOE  4910~13-M 


[Summary  Notice  No.  PE-96-39] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  pnor  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (HCFRPart  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-i),  Federal  Aviation 
-Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
(202) 267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (gj  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 
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Issued  in  Washington,  DC.  on  August  9, 
1996 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Heguhtions. 

Dispositions  of  Petitions 

Docket  No    2\SS2 

Petitioner:  China  Airlines,  Inc.      

Sections  of  the  FAR  Affected  14  CFR 
61.77  (a)  and  fb)  and  63.23  (a)  and  (bj 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  4849.  as  amended, 
which  permits  China  Airlines,  Inc., 
airmen  who  operate  two  U.S.- 
registered  Boeing  747-SP  aircraft 
(Registration  Nos.  N4.508H  and 
N4522V)  and  an  Airbus  300-600R 
aircraft  (Registration  No.  N8888I1  to 
be  eligible  for  special  purpose  airman 
certificates  The  amendment  adds  a 
second  Airbus  30(>-600R  (Registration 
No  N88887)  to  the  list  of  aircraft  that 
may  be  operated  under  this 
exemption. 

Grant.  }ulv  23.  1996.  Exemption  No. 
4849E  ' 

Docket  .\o    27930 

Petitioner  Pan  Am  International  Flight 
Academy 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  H  to  part  121;  135.337  (a)(2) 
and  (3)  and  (b)(2);  and  135.339  (b)  and 
(c) 

Description  of  Relief  Sought 
Disposition:  To  permit  certain  flight 
instructors  (simulator)  employed  by 
the  Pan  Am  International  Flight 
Academy  and  listed  m  a  part  135 
certificate  holder's  approved  training 
program  to  act  as  flight  instructors 
(simuiatori  for  that  certificate  holder 
under  part  135  without  those  flight 
instructors  (simulator)  having 
received  ground  and  flight  training  in 
accordance  with  that  certificate 
holders  training  program  approved 
under  subpart  H  of  part  135. 

Partial  Grant,  July  3,  1996,  Exemption 
No.  64  79 

Docket  No:  28333 

Petitioner  CCAIR,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121,433(c)(ll(iii).  121.441  (a)(1)  and 
(h)(1),  and  appendix  F  to  part  121 

Description  of  Relief  Sought/ 
Disposition  To  permit  CCAIR,  Inc.,  to 
conduct  a  smgle-visit  training 
program  (SVTP)  for  flight 
crewmembers  and  eventually 
transition  into  the  Advanced 
Qualification  Program  (AQF)  codified 
inSF.ARNo.  58. 

Grant,  July  9,  1996,  Exemption  No.  6478 

Docket  So    28547 

Petitioner:  Dale  Aviation,  Inc.       

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c) 


Description  of  Relief  Sought/ 
Disposition  To  permit  Dale  Aviation, 
Inc.,  to  operate  its  Cessna  414A 
aircraft  (Registration  No  N414YH, 
Serial  No,  414A0514)  without  a  TSO- 
C112  (Mode  S)  transponder  installed. 

Gmnt,  June  27,  1996.  Exemption  No. 
6472 

Docket  So.   28572 

Petitioner:  Mr  Mark  Quinn  

Sections  of  the  FAR  Affected:  14  CFR 
91  197(a)(3)  and  12i.311(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Quinn  not 
to  purchase  a  passenger  seat  on  a 
commercial  airline  for  his  daughter, 
Sarah,  who  was  bom  with  Down 
Syndrome  and  other  birth  defects  on 
a  commercial  airliner  for  Sarah,  who 
has  reached  her  second  birthday.  The 
petitioner  proposed  that  Sarah  be  held 
on  her  caregivers  lap,  rather  than 
being  secured  in  an  approved  child 
restraint  device  or  in  an  individual 
seat  with  a  seatbelt. 

Denial,  July  9,  1996,  Exemption  No. 
6479 

[FR  Doc.  9&-20754  Filed  8-13-96;  8:45  am] 
BtUMQ  CODE  4«1I>-13-M 

[Summary  Notice  No,  PE-S6-40J 

Petitions  tor  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Admini-stration  (F.A.A),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  for  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary'  of  certain 
petitir  is  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  9,  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Adniinistration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 


200).  Petition  Docket  No. . 

800  Independence  Avenue,  SW., 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmtsOmail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  dis{>osition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington,  D.C.  20591;  telephone 
(2021  267-3132 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Inde{>endence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  August  9, 
1996. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.;  28619 

Petitioner:  F.S.  Air  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.267  (b)(2)  and  (c)  and  135.269(b) 
(2),  (3),  and  (4) 

Description  of  Relief  Sought:  To  permit 
F.S.  Air  Service,  Inc.,  to  assign  its 
flight  crewmembers  and  allow  its 
flight  crewTnembers  to  accept  a  flight 
assignment  of  up  to  16  hours  of  flight 
time  during  a  20-hour  duty  day  for  the 
purpose  of  conducting  international 
emergency  medical  evacuation 
operations. 

Dispositions  of  Petitions 

DocJtet  No.:  27609 

Petitioner:  M.  Shannon  &  Associates 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.531(a)  (1)  and  (2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  M.  Shannon  k 
Associates  and  the  operators  of 
Cessna  Citation  500,  550,  and  S550 
model  aircraft  to  operate  these  aircraft 
vtrith  a  single  pilot. 

Grant,  July  18,  1996,  Exemption  No. 
6480 

Docket  No.:  28454 

Petitioner:  Civil  Air  Patrol 

Sections  of  the  FAR  Affected:  14  CFR 
part  91.  subpart  F 

Description  of  Belief  Sought/ 
Disposition:  To  permit  the  Civil  Air 
Patrol  (CAP)  to  operate  a  limited 
number  of  CAP  flights  carrying 
passengers  and  property  for  limited 
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reimbursement  when  those  flights  are 
within  the  scope  of  and  incidental  to 
C-XP's  corporate  purposes  and  U.S. 
.Air  Force  .\uxiliarv. 

Grant,  julv  22.  1996.  Exemption  No. 
648"^ 

Docket  So    28573 

Petitioner:  Federal  Aviation 
Administration  Office  of  Aviation 
System  Standards 

Sections  of  the  FAR  Affected:  14  CFR 
135  251  and  135.255(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Office  of 
Aviation  System  Standards  (AVN)  to 
use  the  drug  and  alcohol  testing 
program  mandated  bv  Department  of 
Transportation  {DCIT)  Order  3910.1C, 
"The  Drug  and  Alcohol-Free 
Departmental  Workplace,"  for  its 
Flight  Inspection  Program  ■ 
management,  pilot,  and  maintenance 
personnel,  m  lieu  of  the  drug  and 
alcohol  testing  programs  mandated  by 
the  Federal  .\viation  Regulations 
(FAR). 

Grant,  fulv  31,  1996.  Exemption  No. 
6484 

Docket  .\'o:  28630 

Petitioner:  Katie  Seddon 

Sections  of  the  FAR  Affected:  14  CFR 
121  311fb) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Katie,  who  is 
12  years  old,  to  be  held  on  the  lap(s) 
of  one  or  both  of  her  parents,  using  an 
infant  lap  restraint  rather  than  being 
secured  in  an  approved  child  restraint 
device  or  in  an  individual  seat  with 
a  seatbelt  while  traveling  on  an  air 
carrier  certificated  under  part  121. 

Grant.  July  24,  1996,  Exemption  No. 
6486 

(FR  Doc.  96-20755  Filed  8-13-96;  8:45  am) 

BILLING  CODE  4910-iJ_*t 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFCj  at 
Key  Field  Airport,  Meridian,  Mississippi 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 

application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Key  Field  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  LX  of  the  Omnibus  Budget 
Reconciliation  .Act  of  1980)  (Public  Law 
101-508)  and  Fart  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  13,  1996. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  Distnct  Office. 
120  North  Hangar  Drive.  Suite  B, 
Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Tom  Williams, 
Executive  Director  of  the  Mendian 
Airport  Authority  at  the  following 
address:  Post  Office  Box  4351,  2811 
Highway  11  South,  Meridian, 
Mississippi  39304-4351. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Meridian 
Airport  Authority  under  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Shumate,  Project  Manager.  FAA 
Airports  District  Office,  120  North 
Hangar  Drive,  Suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  myites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Key 
Field  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconcihation  Act  of 
1990)  (Pubhc  Uw  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  August  2, 1996,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Meridian  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  29, 
1996. 

The  following  is  a  brief  overview  of 
the  appUcation. 

PFC  Application  Number:  96-03-C- 
00-MEl. 

Level  of  the  proposed  PFC:  $3.00. 

Pmposed  charge  effective  date:  11-1- 
92. 

Proposed  charge  expiration  date:  10- 
31-2000. 

Tota]  estimated  net  PFC  revenue: 
$528,343. 

Estimated  PFC  revenues  to  be  used  on 
projects  in  this  application:  $250,620 
Brief  description  of  proposed  projects: 
Storm  sewer  rehabilitation;  Emergency 
commimication  equipment;  Upgrade 
gate  entry  keypad  stations;  Taxiway  C 
overlay;  Taxiway  B  overlay;  Terminal 
ramp  overlay. 


Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  apphcation  in  person  at 
the  office  of  the  Meridian  Airport 
Authority. 

Issued  in  Jacicson,  Mississippi,  on  August 
2,  1996 

Elton  E.  Jay. 

Acting  Manager.  Airports  Distnct  Office,  ■ 
Southern  Region.  Jackson,  Mississippi. 
IFR  Doc.  96-20760  Filed  &-13-96;  8:45  am] 
BILUNG  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
McGhee  Tyson  Airport,  Knoxville, 
Tennessee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  McGhee  Tyson 
.A.irport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pubhc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158) 

DATES:  Comments  must  be  received  on 
or  before  September  13,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  .Airports  District 
Office.  2851  Directors  Cove,  Suite  #3, 
Memphis,  TN  38131-0301. 

In  addition,  one  copv  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Terrv  Igoe, 
Executive  Director  of  the  Metropolitan 
Knoxville  Airport  Authority  at  the 
following  address:  P.O.  Box  15600, 
Knoxville,  Tennessee. 

.Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Knoxville  Airport  .Authority  under 
section  158.23  of  Part  158 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Airports  .Area 
Representative,  Memphis  .Airports 
District  Office,  2851  Directors  Cove, 
Suite  3,  Memphis.  Termessee  38131- 
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0301,  901-544-3495.  The  application 
may  be  reviewed  in  person  at  this 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  apphcation  to:  impose 
and  use  the  revenue  from  a  PFC  at 
McGhee  Tyson  Airport  under  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  [X  of'the 
Omnibus  Budget  Reconciliation  Aci  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14CFRPart  158j. 

On  August  8,  1996.  the  FAA 

determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Metropolitan  Knoxville 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158  The  FAA 
will  approve  or  disapprove  the 
supplemented  apphcation,  in  whole  or 
in  part,  no  later  than  November  9,  1996. 

The  following  is  a  brief  overview  of 
the  application 

PFC  application  number:  96-02-C- 

00-n'S, 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 

February  1.  1997. 

Proposed  charge  expiration  date: 
April  1, 1997. 

Total  estimated  PFC  revenue: 
$530,000. 

Brief  description  of  proposed  project: 
Program  Work  Element  1  will  reimburse 
the  Metropolitan  Knoxville  Airport 
Authority  for  replacement  of  electrical 
conduits,  cables,  equipment  and  fi.xtures 
for  taxiway  A.  This  work  was  necessary 
to  support  the  additional  electrical  loads 
imposed  by  new  airfield  guidance  signs. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non  Scheduled 
operations  by  Air  Taxi/Commercial 
operators  operating  under  Part  135. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT 

in  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropohtan  Knoxville  .Mrport 
Authority,  McGhee  Tyson  Airport. 

Issued  in  Memphis,  Tennessee  on  August 
8,  1996 

La  Verne  1 .  Reid. 

Manager,  Memphis  Airports  District  Office. 
(FR  Doc.  96-20758  Filed  8-13-96;  8:45  am] 

BILLING  CODE  4910-t3-M 


Notice  of  Intent  to  Rule  on  Application 
(*96-04^-00-PDX)  to  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Portland  International 
Airport,  Submitted  by  the  Port  of 
Portland,  Portland,  Oregon 

AGENCY:  Federal  Aviation 
.Administration  (F.AA),  DOT. 
actjon:  Notice  of  intent  to  rule  on 
-application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Portland  International  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14CFR158). 

DATES:  Comments  must  be  received  on 
or  before  September  13,  1996. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant.  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suit  250; 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comment^  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Ms.  Susan 
Haynes,  at  the  following  address:  Port  of 
Portland,  7000  N.E.  Airport  Way. 
Portland,  OR  97218. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Portland 
International  Airport,  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas.  1202)227-2660;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW,  Suite  250;  Renton, 
WA  98055-4056.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  apphcation  (#96-04- 
U-OO-PDX)  to  use  PFC  revenue  at 
Portland  International  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

On  August  6,  1996,  the  FAA 
determined  that  the  apphcation  to  use 
the  revenue  from  a  PFC  submitted  by 
Portland  International  Airport,  Portland, 
Oregon,  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  apphcation, 
in  whole  or  in  part,  no  later  than 
October  25,  1996. 

The  following  is  a  brief  overview  of 
the  apphcation. 


Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date: 
November  1, 1994. 

Proposed  charge  expiration  date: 
August  31,  1999. 

Total  requested  for  use  approval: 
$203,000.00. 

Brief  description  of  proposed  project: 
Taxiway  GA  Rehabilitation. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  The  carriage  in 
air  commerce  of  persons  for 
comp>ensation  or  hire  as  a  commercial 
operator,  but  not  an  air  carrier,  of 
aircraft  having  a  maximum  seating 
capacity  of  less  than  twenty  passengers 
or  a  maximum  payload  capacity  of  less 
than  6,000  pounds.  "Air  Taxi/ 
Commercial  Operator"  shall  also 
include,  without  regard  to  number  of 
passengers  or  payload  capacity,  revenue 
passengers  transported  for  student 
instruction,  nonstop  sightseeing  flights 
that  begin  and  end  at  the  same  airport 
and  are  conducted  within  a  25  statute 
mile  radius  of  the  Airport,  ferry  or 
training  flights,  aerial  photography  or 
survey  charters,  and  fire  fighting 
charters. 

Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
Usted  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  apphcation,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Portland 
International  Airport. 

Issued  in  Renton,  Washington  on  August  6, 
1996. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(FR  Doc.  96-20759  Filed  8-13-96;  8:45  am) 
BILUNO  CODE  4910-13-M 


Notice  of  Intent  To  Ruie  on  Application 
To  Impose  and  Use  t^e  Revenue  From 
a  Passenger  Facmtv  Charge  (PFCi  at 
Tri-Cities  Regional  A,rpo!-!   tkj  y^, 
Blountville,  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
apphcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubhc  comment  on  the 
apphcation  impose  and  use  the  revenue 
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from  a  RFC  at  Tri -Cities  Regional 
Airport.  TN/VA  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Uw  101-508)  and  Part 
l5o  of  the  Federal  Aviation  Regulations 
lUCFRPart  158). 

DATES:  Comments  must  be  received  on 
or  befon?  September  13.  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  F.A.A  at  the  following 
address  Memphis  Airports  District 
Office.  2851  Directors  Cove,  Suite  #3, 
Memphis.  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  E. 
Haniin.  Executive  Director  of  the  Tri- 
Cities  Regional  Airport  at  the  following 
address:  Tn-Cuies  Airport  Commission, 
P.O  Bo.x  1055.  Highway  75.  Blountville, 
TN37617 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  wTitten  comments 
previously  provided  to  the  Tri-Cities 
Airport  Commission  under  section 
158  23  of  Part  158 

FOfi  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Thompson.  2851  Directors 
Cove.  Suite  3,  Memphis.  TN  38131- 
0301,  Phone  901/544-3495  The 
application  may  be  reviewed  in  person 
at  this  location 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tri- 
Cities  Regional  Airport.  TN/VA  under 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  August  8.  1996,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Tn-Cities  .\irport  Commission  was 
substantially  complete  within  the 
requirements  of  section  158. 25  of  Part 
158  The  FAA  wiil  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  8, 1996. 

The  following  is  a  brief  overview  of 
the  application 

PFC  application  number:  96-01-C- 
9*-TRI. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
Febniarv  1,  1997 

Proposed  charge  expiration  date: 
February  1,  2009 

Total  estimated  PFC  revenue: 
58,476,249 

Bnef  description  of  proposed 
projectlsl  Extend  Runway  5  Safety 


Area,  Terminal  Improvements.  General 
Aviation  Airfield  Development 

Class  or  classes  of  air  earners  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commerdal  Operators  operating  under 
Part  135. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  TOR  further 
mFORMA-nON  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  Tri-Cities 
Airport  Commission. 

Issued  in  Memphis,  Tennessee  on  August 
8.1996. 

LaVeme  Rsid. 

Manager,  Airports  District  Office. 

(FR  Doc.  96-20757  Filed  8-13-96;  8:45  am] 
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Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  July 
1996,  there  were  10  applications 
approved.  Additionally,  10  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUkMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  imder  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Walker  Field  Airport 
Authority,  Grand  Jimction,  Colorado. 

Application  Number:  96-02-U-OO- 
GJT. 

Application  Type:  Use  PFC  revenue. 

PFC Levei.  $3.00. 

Approved  FPC  Revenue  to  be  Used  in 
this  Application:  $267,000. 

Charge  Effecuve  Date:  April  1, 1993. 

Estimated  Charge  Expiration  Date: 
March  1.  1998. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
For  Use:  Rehabilitate  taxiway  A,  Install 
fencing.  Install  precision  approach  path 
indicator,  runway  11,  Install  visual 
approach  descent  indicators  and 
runway  end  identifier  lights,  runway  4/ 
22,  Rehabilitate  runway  4/22. 

Decision  Date:  July  2, 1996. 


For  Further  Information  Contact: 

Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  286-5525. 

Public  Agency:  County  of  Marquette, 
.Marquette,  Michigan. 

Application  Number:  96-03-C-OO- 
MQT. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Levei.  $3.00. 

Total  Approved  \'et  PFC  Revenue  in 
This  Application:  $32,500. 

Estimated  Charge  Effective  Date: 
October  1.  1996. 

Estimated  Charge  Expiration  Date: 
December  1.  1996. 

Class  of  Air  Carriers  Sot  Required  to 
Collect  PFCS:  Part  135  air  taxi/charter 
operators. 

Determination:  .Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FA.\  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Marquette 
County  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Acquire  snow 
removal  equipment. 

Decision  Date:  July  2.  1996 

For  Further  Information  Contact:  Jon 
Gilbert,  Detroit  Airports  District  Office, 
(313) 487-7281. 

Public  Agency:  Horry  County 
Department  of  Airports,  Myrtle  Beach, 
South  Carolina, 

Application  dumber:  96-91-C-OO- 
MYR. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Levei.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$13,819,500. 

Estimatea  Charge  Effective  Date: 
October  1.  1996. 

Estimated  Charge  Expiration  Date: 
July  1.  2005. 

Class  of  Air  Carriers  Not  Requii-ed  to 
Collect  PFCs:  Nonscheduled  operations 
by  air  taxi/commercial  operators  filing 
F.A.A  Form  1800-31 

Determination.  Approved.  Based  on 
information  submitted  in  the  public 
agency's  apphcation.  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Myrtle 
Beach  Lntemational  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Air  Carrier 
apron  infield  expansion.  South  apron 
expansion.  Federal  Inspection  Station, 
Terminal  A  renovation.  Land 
acquisition.  Preparation  of  PFC 
application,  PFC  administrative  costs. 
Decision  Date:  July  9,  1996. 
For  Further  Information  Contact:  D. 
Cameron  Bryan,  .Atlanta  .Airports 
District  Office,  (404)  305-7144. 
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Public  Agency:  County  of  Gregg, 
Longview,  Texas. 

Application  Number:  96-01-C-OO- 
GGG. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  Approved  Net  PFC  Revenue: 
S472.571. 

Estimated  Charge  Effective  Date: 
September  1, 1996. 

Estimated  Charge  Expiration  Date: 
January  1,  2001. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  of  PFC  Revenue: 
Terminal  apron  improvements — ^unit  2, 
Runway  13/31  overlay  and 
miscellaneous  improvements,  Airport 
master  plan.  Guidance  sign 
improvements,  Terminal  apron 
improvements — unit  3,  Runway  17/35 
rehabilitation,  1,000  gallon  aircraft 
rescue  and  firefighting  (ARFF)  vehicle. 

Decision  Date:  July  9, 1996. 

For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  Helena  Regional 
Airport  Authority,  Helena,  Montana. 

Application  Number:  96-02-U-OO- 
HLN. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  To  Be  Used  in 
This  Application:  $130,026. 

Charge  Effective  Date:  April  1, 1993. 

Estimated  Charge  Expiration  Date: 
September  1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Runway  9/27  overlay. 

Decision  Date:  July  16, 1996. 

For  Further  Information  Contact: 
David  Gabbert,  Helena  Airports  District 
Office,  (406)  449-5271. 

Public  Agency:  County  of  Chautauqua, 
Jamestown,  New  York. 

Application  Number:  96-02-U-OO- 
JHW. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  To  Be  Used  in 
This  Application:  $156,412. 

Charge  Effective  Date:  June  1 ,  1993. 

Estimated  Charge  Expiration  Date: 
February  1,  2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Overlay  runway  7/25, 
Obstruction  removal,  phase  2, 
Reconstruct  entry  road. 

Decision  Date:  July  16, 1996. 


For  Further  Information  Contact: 
PhiUp  Brito  New  York  Airports  District 
Office,  (516)  227-3803. 

Public  Agency:  Columbus  Municipal 
Airport  Authority,  Columbus,  Ohio. 

Application  Number:  96-05-0-00- 
CMH. 

Application  Type:  Impose  and  use 
PFC  revenue. 
PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Application:  $9,437,955. 

Estimated  Charge  Effective  Date: 
November  1, 1996. 

Estimated  Charge  Expiration  Date: 
November  1, 1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoujits  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Port 
Columbus  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Runway  lOlV 
28R  improvements. 
Decision  Date.- July  16, 1996.- 
For  Further  Information  Contact: 
Mary  W.  Jagiello,  Detroit  Airpcfrts 
District  Office,  (313)  487-7296. 

PuWjc  Agency:  Port  of  Oakland, 
Oakland,  California. 

Application  Number:  96-06-C-OO- 
OAK. 

Application  Type:  Imp>ose  and  use 
PFC  revenue. 
PFC  Leve/.- $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Application:  $4,063,541. 

Estimated  Charge  Effective  Date: 
February  1, 1997. 

Estimated  Charge  Expiration  Date: 
May  1,  1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/ commercial 
operators  exclusively  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Metropolitan  Oakland  International 
Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Seismic  upgrade 
of  building  MlOl,  Construct  second 
jetway  at  the  International  Arrivals 
building,  Purchase  two  3,000  gallon 
ARFF  trucks,  Overiay  runway  27L/9R. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use:  Replace 
normal  power  breakers  in  building 
M102. 


Determination:  Approved  in  part. 
This  project  is  generally  eligible  imder 
Airports  Improvement  Pro-am  (AIP) 
criteria,  paragraph  568  of  FAA  Order 
5100.38A.  AIP  Handbook  However,  as 
stated  in  paragraph  568.  'he  allowable 
cost  of  utilities  will  be  prorated  between 
the  eligible  and  ineligible  areas  or 
facilities  served  by  these  utilities.  If  the 
prorated  share  of  the  costs  for  those 
utihties  serving  eligible  areas  or 
facilities  is  less  than  the  approved 
amount  shown  above,  the  Port  of 
Oakland  will  take  immediate  steps  to 
amend  this  approval  to  decrease  the 
PFC  revenue  available  for  this  project. 

Brief  Description  of  Disapproved 
Project:  Upgrade  Ml 04  svdtchgear. 

Determination:  Disapproved.  The 
majority  of  the  loads  using  these 
switchgears  proposed  for  replacement 
were  determined  to  be  ineUgible  under 
AIP  criteria,  paragraph  568  and 
Appendix  2  of  FAA  Order  5100.38A. 
AIP  Handbook.  In  addition,  the  Port  of 
Oakland  included  a  provision  for  spare 
breakers  which  are  considered  a 
maintenance  item  and,  thus,  are  also 
ineligible  under  AIP  criteria,  paragraph 
501  of  FAA  Order  5100.38A.  Therefore, 
the  project  does  not  meet  the 
requirements  of  §  158.15(b)(1)  and  is 
disapproved. 

Decision  Date:  July  23,  1996. 

For  Further  Information  Contact: 
Joseph  R.  Rodriguez,  San  Francisco 
Airports  District  Office,  (415)  876-2805. 

Public  Agency:  Qty  of  Modesto, 
Cahfomia. 

Application  Number:  96-03-U-OO- 
MOD. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  To  Be  Used  in 
This  Application:  $22,606. 

Charge  Effective  Date:  August  1,  1994. 

Estimated  Charge  Expiration  Date: 
August  1,2000. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use  of  PFC  Revenue:  Runway  lOL/ 
28R  holding  bays. 

Decision  Z>afe;July  31,  1996. 

For  Further  Information  Contact: 
Joseph  R.  Rodriguez,  San  Francisco 
Airports  District  Office,  (415)  876-2805. 

Public  Agency:  Charlottesville- 
Albemarle  Airport  Authority, 
Charlottesville,  Virginia. 

Application  Number:  96-09-U-OO- 
CHO. 

Application  Tvpe:  Use  PFC  revenue. 

PFC  Leve/;  $3 .00. 

Total  Net  PFC  Revenue  To  Be  Used  in 
This  Application:  $61,566. 

Charge  Effective  Date:  April  1, 1995. 
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Estimated  Change  Expiration  Date: 
August  1 .  2004 

Class  of  Air  Carriers  \ot  Required  to 
Collect  PFC's:  No  change  from  previous 
decisions. 


Brief  Description  of  Project  Approved 
for  Use  ofPFC  Revenue:  Overlay 
runway  3/21. 

Decision  IJate:  July  31, 1996. 

Amendmentts  to  PFC  Approvals 


For  Further  Informaton  Contact: 
Robert  Men-iez,  Washington  Airports 
District  Office,  (703)  285-2570. 


Amendment  No.,  City,  State 


93-01-C-01-CPR. 

92-0i-M)2-MQT, 

9*-01-C-02-AVL. 

94-01 -C-01-SLC, 

92-01-C-01-GFK, 

92-O1-C-01-CAK, 

92-01-C-03-MSO, 

92-01-O01-HLN, 

93~01-C-O3-MDW 

95-aM>-0l-MDW 


Casper,  WY  ,. 

Marquette,  Ml  ..^. 

Asheville.  NC  

Salt  LaKe  City.  UT 

Grand  Forks,  ND 

Akron,  OH  

,  Missouta,  MT  .^. 

Hetena,  MT  

Chicago,  IL „., 

C^lcago,  IL 


Amerxlment 
approved 


01/2(V96 

04/25/96 
06;14'96 
06; '  7  96 
06,'24,96 
06/25/96 
07/03/96 
07,'0ri'96 
07/1 1/96 
07/11/96 


Amended  ap- 
proved net 
PFC  revenue 


$693,974 
446.200 

5,645,711 

65,177,790 

796.468 

3.594,000 

2,049,300 

1,066,190 

72.910,908 

11.916.250 


Onginal  ap- 
proved net 
PFC  revenue 


-I- 


Origjnal  es- 
timated 
charoe  exp. 
crate 


Amended 

estimated 

charge  exp. 

(&te 


_L 


$506 

458 

5,645 

99,230 

1,016 

2.558. 

2.905, 

962, 

81.371, 

46.419, 


,•'44 
,700 
,711 
,800 
509 
,851 
937 
829 
107 
783 


10/01/96 
04/01,'96 
06/01/01 
05/01/98 
02/01/97 
08/01/96 
09/01/97 
12/01/99 
07/01/07 
07/01/07 


03/01/97 
04/01/96 
06/01/01 
03/01/99 
05/01/96 
n/01/96 
01/01/98 
09/01/99 
12/01/09 
12/01/09 


Issued  in  Washington,  D.C  on  August  7, 
1996 

Donna  P  Taylor, 

Manager.  Passenger  Facility  Charge  Branch. 
(FR  Dtx    96-2075;?  Filed  8-13-96;  8:45  am) 

BH.U»»Q  CO0€  4H0-1*-!! 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection:  Comment 
Request;  Commercial  invoices 

AGENCY:  U.S.  Customs,  Department  of 
thf  Treasury. 

ACTION:  Notice  and  request  for 

coinineuts. 

SUMMARY;  As  part  of  its  continuing  effort 
to  reaucs  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  infonnation  collection 
requirement  concerning  the  Commercial 
Invoices  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  .^ct  of  1995  (Pub.  L.  104-13; 
44  U.S. C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  hxifore  October  15.  1996, 
to  tw  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  L'  S  Customs  .Service.  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave..  NW., 
Washington.  DC  20229 

FOfl  FURTHER  INFORMAT)ON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(si  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  .\ttn.   I  Edgar  Nichols,  Room 
6216.  1301  Constitution  Avenue  NW., 


Washington,  DC  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  The  newly 
proposed  International  Trade  Data 
System  (ITDS)  is  being  designed  to 
integrate  the  different  goverrunent  trade 
and  transportation  data  collection 
processes  to  provide  a  standard  means 
of  gathering,  processing,  storing,  and 
disseminating  import  and  export  trade 
data.  Agencies  would  share  data  as 
needed  to  support  their  individual 
agency  mission  while  maintaining 
agency  specific  information  in  their  own 
files.  As  envisioned,  the  system  would 
provide  for  the  electronic  exchange  of 
declarations,  foreign  and  domestic 
issued  hcences  and  other  documents 
required  of  trading  parties  based  on 
commercial  data.  For  example,  it  would 
allow  for  interagency  notice  of  licensing 
and  permitting  decisions,  and 
accommodate  the  decrementing  of 
licenses,  while  allowing  control  of  the 
license  and  permit  issuing  processes  to 
be  maintained  by  responsible  agencies. 
To  accommodate  a  constantly  changing 
economic  and  geopolitical  world,  the 
system  would  be  designed  for  flexibility 
and  easy  modification,  so  that  new  trade 
laws  and  regulations  requirements 
would  be  more  easily  incorporated  into 
the  integrated  data  system.  A  very 
important  part  of  the  ITDS  would  be  to 
provide  a  convenient  entry  point  for 
business  to  provide  international  trade 
data  to  all  agencies  needing  to  be 
involved  in  a  transaction.  Importers  and 
exporters  would  only  have  to  provide 
the  information  once  and  it  would  he 
routed  among  the  appropriate  agencies. 
As  an  example:  importers  would  not 
have  to  file  identical  information  on  a 
CF  7501  Form  with  Customs,  an  FDA 
Form  701  with  FDA,  an  HS7  Form  with 
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the  Department  of  Transportation  or  an 
EPA  35201  Form  with  the 
Environmental  Prctr*  nn  Agency. 
Names,  ?ddresses,  descriptions. 
classific:  I'or.s,  serial  numbers  would 
have  to  be  provided  only  once  and  the 
informatioii  would  be  provided  to  all 
appropriate  agencies.  The  data  system 
v'ould  also  standardize  trade  and 
transportatiori  data  for  both  imports  and 
exports  based  on  the  information 
normally  established  among  trading 
partners  m  the  customary  conduct  of 
business.  Such  elements  as  commercial 
descriptions  and  quantifies,  names  and 
addresses  of  parties  to  shipm.ents.  and 
departure  and  arrival  locations,  all  of 
which  are  part  of  normal  commercial 
information  would  be  defined  so  that 
they  mean  the  same  thing  to  all  users. 

Standard  definitions  of  terms, 
standard  codes  and  abbreviations  for 
countries,  goods  and  conveyance  modes 
and  shipment  identifiers  would  simplify 
procedures  and  help  streamline 
processes.  The  system  would  use  a 
recognized  standard,  such  as  United 
Nations/Electronic  Data  Interface  for 
Administration,  Commerce,  and 
Transportation  (UN/EDIFACT). 

Those  additional  data  elements 
necessary  for  monitonng  specific  goods 
would  be  added  to  the  commercial  level 
record  of  the  FTDS  and  made  available 
to  the  applicable  agency  or  agencies.  By 
standardizing  the  data  collected  and  by 
eliminating  duplicate  data,  agencies 
would  be  able  to  integrate  many  of  their 
present  systems  for  selecting  and 
targeting  potentially  violative  shipments 
and  thus  provide  more  efficient  and 
enforcement  of  trade  statutes  and 
regulations  Improved  analysis  of  trade 
and  transportation  flow  and  trends 
would  also  enhance  trade  promotion 
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activities  and  provide  a  better  basis  for 
establishing  and  negotiating 
international  trade  policy.  Aggregate 
level  trade  data  would  be  available 
established  distribution  channels  to  U.S. 
businesses  and  the  general  public. 

The  trade  promotion  component  of 
the  ITDS  would  provide  information  on 
both  exporting  and  importing  to  the 
international  trade  community.  By  using 
the  Department  of  Commerce's  National 
Trade  Data  Bank,  the  system  would 
provide  user  friendly  electronic  access 
to  basic  export  and  import  information, 
market  research  reports,  o\erseas 
contacts,  duty  rates,  and  information  on 
international  financial  assistance. 
Reference  matenals  such  as  U.S.  Export 
Regulations.  Customs  Regulations,  and 
an  International  Trade  Terms  Directory 
would  be  available  online.  A  guide  to 
U.S.  agencies  involved  in  international 
trade  would  also  be  available  Access  to 
U.S.  contacts  at  the  Federal.  State,  and 
local  levels  including  names,  phone  and 
fax  numbers,  and  E-mail  address  would 
be  in  the  system  Most  importantly,  the 
public  portions  of  the  system,  would  be 
readily  available  to  the  general  public 
through  the  Internet,  and  from  kiosks  in 
world  Trade  Centers.  Federal  Buildings, 
public  libraries,  and  Customs  Houses 
around  the  country. 

Proof  of  concept  for  the  ITDS  will  be 
the  North  American  Trade  Prototvpe.  a 
cargo  and  conveyance  processing 
system  being  developed  lomtly  by 
Canada,  Mexico  and  the  United  States 
under  the  auspices  of  the  Heads  of 
customs  Conference.  .Article  512  of 
NAFTA,  entitled  "Cooperation",  states 
that  to  the  extent  possible  the  three 
Parties  shall  cooperate,  for  the  purpose 
of  facilitation  of  the  flow  of  trade,  the 
harmonization  of  documentation, 
standardization  of  data  elements,  the 
acceptance  of  an  international  data 
syntax,  and  the  exchange  of 
information.  This  North  .American 
Trade  Automation  Prototype  fNATAP) 
will  allow  the  Customs,  Transportation, 
and  Immigration  Services,  and  other 
participating  government  agencies  of  all 
three  countries  to  experiment  with 
advanced  processing  and 
documentation  systems  and  incorporate 
new  techniques  to  facilitate  and  regulate 
the  flow  of  trade  among  the  three 
countries  NAT.AP  is  based  on 
commercial,  transaction-level 
information  for  all  shipments,  standard 
data  elements  and  definitions,  pre- 
arrivai  processing,  Radio  Frequency 
Identification  Devices  on  conveyances 
to  provide  advance  notice  of  arrival, 
paperless  transactions,  and  UN/ 
EDIF.'\CT  communication  protocol. 

NATAP  itself  will  be  a  low  volume 
test  of  new  concepts  with  a  limited 


number  of  participants,  operating  at  six 
sites.  The  sites  are:  Buffalo/Fort  Erie, 
Detroit/Windsor.  Laredo/Nuevo  Laredo, 
El  Paso/Ciudad,  Otay  Mesa/Tijuana,  and 
Nogales/Nogales.  It  wrill  operate  in 
parallel  with  current  systems. 
Participants  in  the  Prototype  must 
continue  to  meet  aU  current 
requirements.  NATAP  will  allow  the 
three  Custom  administrations  to  step 
outside  existing  systems  and  experiment 
with  new  procedures  and  technologies 
to  realize  the  goals  and  vision  of 
NAFTA.  Although  NATAP  will  be 
limited  in  scope,  the  concepts  that  will 
be  tested  are  a  reflection  of  the  full  scale 
data  system  envisioned. 

NATAP  will  encompass  the 
transportation  and  commercial  data  for 
export  and  import  processes  in  the  land 
border  environment  The  extent  to 
which  each  government  extends  the 
functionality  of  the  Prototype  for  testing 
other  agencv  requirements  or  to 
experiment  with  national  risk 
assessment  or  selectivity  processing 
system  will  be  determined  by  each 
Customs  authority.  NATAP  will  be 
tested  and  evaluated  at  the  above 
mentioned  sites  begiiming  in 
September.  1996  and  is  expected  to  run 
through  March,  1997. 

Customs  in\  ites  the  general  public 
and  other  Federal  agencies  to  comment 
on  proposed  and/or  continuing 
information  collections  pursuant  to  the 
Paperwork  Reduction  .^ct  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)).  The 
comments  should  address  using 
commercial  documents  as  the  basis  for 
processing  the  port  clearance  of 
international  trade  transactions  at  the 
border:  the  accuracy  of  the  burden 
estimates  in  terms  of  reporting  and 
record  keeping  and  capitaUzation  costs, 
if  any  and  ways  to  minimize  the  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 

The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (0MB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection; 

Title:  Commercial  Invoices. 

OMB  Number:  1515-0120. 

Form  Number:  N/A. 

Abstract:  The  collection  of 
Commercial  Invoices  is  necessary  for 
the  proper  assessment  of  Customs 
duties.  The  information  which  is 
supplied  by  the  foreign  shipper  is  used 


to  assure  compliance  with  statues  and 
regulations. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
350,000. 

Estimated  Time  Per  Respondent:  10 
seconds. 

Estimated  Total  Annual  Burden 
Hours:  84,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $1,201,200.00. 

Dated:  August  9,  1996. 
V.  Carol  Barr, 

Printing  and  Records  Services  Group. 
[FR  Doc.  96-20713  Filed  a-13-96:  8:45  am) 
BIUMQ  CODE  OZO-n-P 


rT.D.  9&-601 

Recordation  of  Trade  Name;  "OMI 
Industnes  Inc 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  Recordation. 

summary:  On  April  3,  1996,  a  notice  of 
application  for  the  recordation  under 
section  42  of  the  Act  of  July  5, 1946,  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "OMI  INDUSTRIES  INC.,"  was 
pubUshed  in  the  Federal  Register  (61 
FR  14851).  The  notice  advised  that 
before  final  action  was  taken  on  the 
appUcation,  consideration  would  be 
given  to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  June  3,  1996. 
No  responses  were  received  in 
opposition  to  the  notice.  Accordingly,  as 
provided  in  section  133.14,  Customs 
Regulations  (19  CFR  133.14),  the  name 
"OMI  INDUSTRIES  INC.,'"  is  recorded 
as  the  trade  name  used  by  OMI 
Industries  Inc.,  a  corporation  organized 
under  the  laws  of  the  State  of  Ohio, 
located  at  310  Outerbelt  Street. 
Columbus,  Ohio  43213. 

The  trade  name  is  used  in  connection 
with  aluminum  and  steel  die  cast 
products. 

EFFECTIVE  DATE:  August  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACTS 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branth,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court), 
Washington,  D.C.  20229  (202  482-6960). 
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Date  August  5.  1996. 
{ohn  F.  Atwood, 

Chief.  Intellectual  Property  Rights  Bmnch. 
IFR  Doc  96-20666  Filed  8-13-96;  8:45  am] 

MLUNQ  COOe  4«20-a2-<> 

Internal  Revenue  Service 

nA-3«-80] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasurv'. 

ACTION:  Notice  and  request  for 

comments. 

SUfclMARY;  The  Depiartment  of  the 
Treasurv ,  as  part  nf  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
.3506(c)(2)(A)j,  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  IA-38-90  (TD 
8382),  Penalty  on  Income  Ta.x  Return 
Preparers  Who  Understate  Taxpayer's 
Liability  on  a  Federal  Income  Tax 
Return  or  a  Claim  for  Refund 
{§§  1  6694-2(c)  and  1  6694-3(e)). 
DATES:  Written  comments  should  be 
received  on  or  before  October  15,  1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gamck  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
.\venue  NW  ,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  (jf  the  mformation  collection 
should  be  directed  to  Carol  Savage, 
(202) 622-3945.  Internal  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224, 

SUPPLEMENTARY  INFORMATION: 

Title:  Penalty  on  Income  Tax  Return 
Preparers  Who  Understate  Taxpayer's 
LiabiUty  on  a  Federal  Income  Tax 
Return  or  a  Claim  for  Refund. 

OMB  \umber:  1545-1231, 

Regulation  Project  Number:  LA-38-90 
(Final). 

Abstract:  These  regulations  set  forth 
rules  under  section  6694  of  the  Internal 
Revenue  Code  regarding  the  penalty  for 
understatement  of  a  taxpayer's  liability 
on  a  Federal  income  tax  return  or  claim 
for  refund.  In  certain  circumstances,  the 
preparer  may  avoid  the  penalty  by 
dist;losing  on  a  Form  8275  or"by 
advising  the  taxpayer  or  another 
preparer  that  disclosure  is  necessary. 


Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  30 
min. 

Estimated  Total  Annual  Burden 
Hours:  50,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vahd  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103 
RECXJEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  vdll 
be  suimmarized  and/ or  included  in  the 
request  for  OMB  approval  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  wavs  to 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piutihase  of  services 
to  provide  information. 

Approved:  August  8, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  96-20743  Filed  8-13-96;  8:45  am] 
MLUNQ  COOE  4830-01-P 


nNTL-87a-88] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-978-86.  Information  Reporting  by 
Passport  and  Permanent  Residence 
AppUcants  (§301.6039E-l(c)). 
DATES:  Written  comments  should  be 
received  on  or  before  October  15,  1996 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  mi  Constitution 
Avenue  NW.,  Washington,  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224, 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Reporting  by 
Passport  and  Permanent  Residence 
Applicants. 

OMB  Number:  1545-1359. 

Regulation  Project  Number:  INTL- 
978-86  (Notice  of  proposed 
rulemaking) 

Abstract:  The  regulations  require 
applicants  for  passports  and  permanent 
residence  status  to  report  certain  tax 
information  on  the  applications.  The 
regulations  are  intended  to  enable  the 
IRS  to  identify'  U.S.  citizens  who  have 
not  filed  tax  returns  and  permanent 
residents  who  have  undisclosed  sources 
of  foreign  income  and  to  notify  such 
persons  of  their  duty  to  file  United 
States  tax  returns. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents  for 
Passport  Applicants:  5,000,000. 

Estimated  Time  Per  Respondent:  6 
min. 

Estimated  Total  Annual  Burden 
Hours  for  Passport  Applicants:  500,000. 

Estimated  Number  of  Respondents  for  > 
Permanent  Residence  Applicants: 
500,000. 

Estimated  Time  Per  Respondent:  30 
min. 
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Estimated  Total  Annual  Burden 
Hours  for  Permanent  Residence 
Applicants  250.000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  matenaJ 
in  the  admmistration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  US.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  tiie 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (dj 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  August  8.  1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

iFR  Doc,  96~20~44  Filed  8-13-96.  845  am] 
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Proposed  CoUection;  Comment 
Request  For  Regulatton  Project 

AGENCY:  Interna!  Revenue  Service  (IRS), 
Treasury 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasun.   as  pan  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  mvites  the  general  public  and 
other  Federal  agencies  to  take  this 
oppprtunitv  to  comment  on  proposed 
and.'or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2j(.Aji  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation  lA -83-90  (TD 
8383),  Disclosure  of  Ta,\  Return 
Information  for  Purposes  of  Quality  or 
Peer  Reviews.  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer  (§  301.7216- 
2(0)). 

DATES:  Written  comments  should  be 
received  on  or  tjefore  October  15,  1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gamck  R.  Shear,  Internal  Revenue 
Service,  room  5571.  mi  Constitution 
.■\venue  N'W  .  Washington,  DC  20224. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue  NW    Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Disclosure  of  Tax  Return 
Information  for  Purposes  of  Quality  or 
Peer  Reviews:  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer 

OMB  Number  1545-1209, 

Resulatian  Project  Number  IA-83-90 
(Final). 

Abstract;  These  regulations  govern  the 
circumstances  under  which  tax  return 
information  may  be  disclosed  for 
purposes  of  conducting  quality  or  peer 
reviews,  and  disclosures  that  are 
necessary  because  of  the  tax  return 
preparer's  death  or  incapacity. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
250,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hoars:  250,000. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  2P  !'  9  C.  6103. 

REQUEST  FOR  COMME^r^S:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  beciune  a  matter  of 
pubhc  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piirchase  of  services 
to  provide  information. 

Approved:  August  8. 1996. 
Gamck  R.  Shear, 
IBS  Reports  Clearance  Officer. 
(FR  Doc  96-20745  Filed  8-13-96;  8:45  am] 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  261.  271,  and  302 
Hazardous  Waste  Management  System: 
Identification  and  Listing  of  Hazardous 
Waste;  Solvents;  CERCLA  Hazardous 
Substance  Designation  and  Reportable 
Quantities;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261,  271,  and  302 

[SWH-FRL-5551-^] 

RtN  205(V-A084 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Solvents;  CERCLA 
Hazardous  Substance  Designation  and 
Reportable  Quantities 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  .\fter  extensive  study  of  14 
chemicals  potentially  used  as  solvents, 
charactenzation  of  tie  wastes  generated 
from  solvent  uses,  and  a  nsk  assessment 
evaluating  plausible  mismanagement 
scenarios  for  these  wastes,  the  U.S,  EPA 
is  proposing  not  to  list  those  additional 
wastes  from  solvent  uses  as  hazardous 
waste  under  40  CFR  Part  261   This 
action  is  proposed  under  the  authority 
of  Sections  3001(e)(2)  and  3001(b)(1)  of 
the  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  which 
direct  EP.A  to  make  a  hazardous  waste 
listing  determination  for  solvent  wastes. 

The  determinations  rn  this  proposed 
rule  are  limited  to  specific  solvent 
wastes,  and  are  made  pursuant  to  the 
current  regulatory  structure  that 
classifies  wastes  as  hazardous  either 
through  a  specific  listing  or  as  defined 
under  the  more  generic  hazardous  waste 
charactenstics  Many  of  the  solvent 
wastes  addressed  in  this  proposed  rule 
are  already  regulated  as  hazardous 
wastes  due  to  their  charactenstics.  It  is 
important  to  note  that  the  proposal  not 
to  list  these  solvent  wastes  as  hazardous 
wastes  IS  not  a  determination  that  these 
chemicals  are  nontoxic  !t  is  a 
determination  only  regarding  the  need 
for  specifically  adding  these  solvent 
wastes  to  the  lists  of  hazardous  waste. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
October  15   1996  Comments 
postmarked  after  this  date  will  be 
marked  "late"  and  may  not  be 
considered.  Any  person  may  request  a 
public  hearing  on  this  proposal  by  filing 
a  request  with  Mr  David  Bussard, 
whose  address  appears  below,  by 
August  28.  1996 

ADDRESSES:  The  official  record  for  this 
proposed  rulemaking  is  identified  by 
Docket  .Number  F-96-SLDP-FFFFF  and 
is  located  at  the  following  address.  The 
public  must  send  an  original  and  two 
copies  of  their  comments  to:  RCRA 
Information  Center,  U.S.  Environmental 
Protection  .^gencv  f5305W),  401  M 
Street,  SVV,  Washington,  D.C.,  20460. 


Although  the  mailing  address  for  the 
RCRA  Information  Center  has  not 
changed,  the  office  was  physically 
moved  in  November  1995  Therefore, 
hand-delivered  comments  should  be 
taken  to  the  new  address:  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
Virginia.  Copies  of  materials  relevant  to 
this  proposed  rulemaking  are  located  in 
the  docket  at  the  address  listed  above. 
The  docket  is  open  from  900  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  The  pubhc 
must  make  an  appointment  to  review 
docket  materials  by  calling  (703)  603- 
9230.  The  public  may  copy  100  pages 
from  the  docket  at  no  charge;  additional 
copies  cost  $0.15  per  page. 

EPA  is  asking  prospective 
commenters  to  volimtarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCII  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ASCII  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  Commenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Please  use 
mailing  envelopes  designed  to  protect 
physically  the  submitted  diskettes.  EPA 
emphasizes  that  submission  of 
comments  on  diskettes  is  not 
mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  the 
commenter.  Rather,  EPA  is 
experimenting  with  this  procedure  as  an 
attempt  to  expedite  our  internal  review 
and  response  to  comments.  This 
expedited  procedure  is  in  conjunction 
with  the  Agency  "Paperless  Office" 
campaign.  For  further  information  on 
the  submission  of  diskettes,  contact  the 
Waste  Identification  Branch  at  the 
phone  number  listed  below. 

Requests  for  a  hearing  should  be 
addressed  to  Mr.  David  Bussard  at: 
Office  of  Solid  Waste,  Hazardous  Waste 
Identification  Division  (5304W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  D.C.  20460, 
(703)  308--888n 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline  toll-free,  at 
(800) 424-9346,  or  at (703)  920-9810  in 
the  Washington,  D.C.  metropolitan  area. 
The  TDD  Hotline  number  is"(800)  553- 
7672  (toll-free)  or  (703)  486-3323  in  the 
Washington,  D.C.  metropolitan  area.  For 
technical  information  or  questions 
regarding  the  submission  of  diskettes, 
contact  Mr.  Ron  Josephson,  U.S.  EPA 
Office  of  SoUd  Waste.  Waste 
Identification  Branch  (5304 W),  401  M 
St.,  SW,  Washington,  D.C.  20460,  (703) 
308-8890. 


SUPPLEMENTARY  INFORMATION:  There  are 
no  regulated  entities  as  a  result  of  this 
action. 

I.  Background 

A.  Statutory  and  Regulatory  Authorities 

B.  Existing  Solvent  Listings  and  the 
Regulatory  Definition  of  Solvent 

II.  Today's  Action 

A.  Summary  of  Today's  Action 
B  EPAs  Evaluation  of  Solvent  Use 
1   Development  of  Study  Universe 
2.  Applicability  to  National  Use 

C.  Description  of  Health  and  Risk 
Assessments 

1  Human  Health  Criteria  and  Effects 

2  Risk  Assessment 

a  Selection  of  Waste  Management 

Scenarios 
b  Exposure  Scenarios 

c.  Risk  Assessment  .Methodology 

d.  Consideration  of  Damage  Cases 

e.  Risk  Assessment  Results 

D.  Acetonitrile 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Wastes 

a.  Solvent  Use  and  Questionnaire 
Responses 

b.  Physical/Chemical  Properties  and 
Toxicity 

c  Waste  Generation,  Characterization,  and 
Management 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 

E.  2Methoxyethanol  (2-ME) 


1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a  Solvent  Use  and  Questionnaire 
Responses 

b.  Physical/Chemical  Profwrties  and 
Toxicity 

c.  Waste  Generation.  Characterization,  and 
Management 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 

F.  Methyl  Chloride 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Responses 

b.  Physical/Chemical  Properties  and 
Toxicity 

c.  Waste  Generation,  Characterization,  and 
Management 

3.  Basis  for  Proposed  No-List 
Determination 

a  Risk  .\ssessment 

b  Environmental  Damage  Incidents 

c.  Conclusion 

G.  Phenol 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Wastes 

a  Solvent  Use  and  Questionnaire 

Responses 
b.  Physical/Chemical  Properties  and 

Toxicity 
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c.  Waste  Generation,  Characterization,  and 

Management 
3.  Basis  for  Proposed  No-List 

Determination 

a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 

H.  2-Ethoxyethanol  Acetate  (2-EEA) 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 

Responses 
^.  Physical/Chemical  Properties  and 

Toxicity 
c.  Waste  Generation,  Characterization,  and 

Management 

3.  Basis  for  Proposed  NoList 
Determination 

a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 
I.  Furfural 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Wastes 

a.  Solvent  Use  and  Questionnaire 
Responses 

b.  Physical/Chemical  Properties  and 
Toxicity 

c.  Waste  Generation,  Characterization,  and 
Management 

3.  Basis  for  Propwsed  No-List 
Determination 

a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 
J.  Cumene 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire  Response 

b.  Physical/Chemical  Properties  and 
Toxicity 

c  Waste  Generation,  Characterization,  and 
Management 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 
K.  Cyclohexanol 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Responses 

b.  Physieal/Chemical  Properties  and 
Toxicity 

c.  Waste  Generation.  Characterization,  and 
Management 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment 

b.  Environmental  IDamage  Incidents 

c.  Conclusion 
L.  Isophorone 

1.  Industry  Identification 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  .Solvent  Use  and  Questionnaire 
Responses 

b.  Physical/Chemical  Properties  and 
Toxicity 

c.  Waste  Generation,  Characterization,  and 

3.  Basis  for  Proposed  No-List 
Determination 


a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 

M.  2-Methoxyethanol  Acetate  {2-MEA) 
1.  Industry  Identification 
.  2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Responses 

b.  Physical/Chemical  Properties  and 
Toxicity 

c.  Waste  Generation,  Characterization,  and 
Management 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment 

b.  Environmental  Damage  Incidents 

c.  Conclusion 

N.  Chemicals  Not  Used  as  Solvents 

1.  p-Dichlorobenzene 

2.  Benzyl  Chloride 

3.  Epichlorohydrin 

4.  Ethylene  Dibromide 

O.  Relationship  to  RCRA  Regulations  and 
Other  Regulatory 

III.  Waste  Minimization 

IV.  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

B.  Effect  on  State  Authorizations 

V.  CERCLA  Designation  and  Reportable 

Quantities 

VI.  Regulatory  Impacts 

A.  Executive  Order  12866 
Vn.  Environmental  Justice 

VIII.  Regulatory  Flexibility  Act 

IX.  Paperwork  Reduction  Act 

X.  Unfunded  Mandates  Reform  Act 

XI.  Compliance  and  Implementation 

I.  Background 

A.  Statutory  and  Regulatory  Authorities 

This  investigation  and  listing 
determination  was  conducted  under  the 
authority  of  Sections  2002(a),  3001(b) 
and  3001(e)(2)  of  the  Sohd  Waste 
Disposal  Act  (42  U.S.C.  6912(a),  and 
6921  (b)  and  (e)(2)),  as  amended 
(commonly  referred  to  as  RCRA). 

Section  102(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act  of  1980 
(CERCLA),  42  U.S.C.  9602(a),  is  the 
authority  for  the  CERCLA  aspects  of  this 
proposed  rule. 

Section  3001(e)(2)  of  RCRA  (42  U.S.C. 
6921(e)(2))  requires  EPA  to  determine 
whether  to  list  as  hazardous  several 
specified  wastes,  including  solvent 
wastes. 

The  Environmental  Defense  Fund 
(EDF)  and  EPA  entered  into  a  consent 
decree  to  resolve  most  of  the  issues 
raised  in  a  civil  action  undertaken  by 
the  Environmental  Defense  Fimd  [EDF 
V.  Browner,  Civ.  No.  89-0598  (D.D.C.)), 
in  which  the  Agency  agreed,  among 
other  things,  to  a  schedule  for  making  a 
listing  determination  on  spent  solvents. 
The  consent  decree  was  approved  by  the 
court  on  December  9, 1994.  As 
modified,  the  consent  decree  provides 


that  the  listing  determination  is 
scheduled  to  be  proposed  for  public 
comment  on  or  before  July  31, 1996; 
upon  notification  to  EDF,  this  date  may 
be  extended  for  up  to  15  days.  Under 
the  agreement,  EPA  must  promulgate 
the  final  rule  on  or  before  May  31, 1997. 
This  listing  determination  includes  the 
following  spent  solvents,  still  bottoms 
from  the  recovery  of  the  following 
solvents,  and  spent  solvent  mixtures 
thereof:  cumene,  phenol,  isophorone, 
acetonitrile,  furfural,  epichlorohydrin, 
methyl  chloride,  ethylene  dibromide, 
benzyl  chloride,  p-dichlorobenzene,  2- 
methoxyethanol,  2-methoxyethanol 
acetate,  2-ethoxyethanol  acetate,  and 
cyclohexanol. 

For  an  additional  set  of  solvents,  EPA 
agreed  to  conduct  a  study,  in  Ueu  of  a 
listing  determination,  and  issue  a  final 
report.  The  study  is  scheduled  to  be 
issued  by  August  30,  1996.  This  study 
is  to  discuss  the  wastes  associated  with 
the  use  of  the  materials  as  solvents,  the 
toxicity  of  the  wastes,  and  a  description 
of  the  management  practices  for  the 
wastes.  These  additional  chemicals  are: 
diethylamine,  aniline,  ethylene  oxide, 
allyl  chloride,  1,4-dioxane,  1,1- 
dichloroethylene,  and  bromoform. 

As  part  01  its  regulations 
implementing  Section  3001(e)  of  RCRA, 
EPA  publisheid  a  list  of  hazardous 
wastes  that  includes  hazardous  wastes 
generated  from  nonspecific  sources  and 
a  list  of  hazardous  wastes  from  specific 
sources.  These  lists  have  been  amended 
several  times  and  are  published  in  40 
CFR  261.31  and  40  CFR  261.32, 
respectively.  In  today's  action,  EPA  is 
proposing  not  to  amend  40  CFR  261.31 
to  add  wastes  from  nonspecific  sources 
generated  during  the  use  of  the  14 
solvents.  This  is  not  a  determination 
that  these  chemicals  are  nontoxic.  Many 
of  these  solvent  wastes  are,  in  fact, 
already  regulated  as  hazardous  waste 
because  they  exhibit  a  hazardous  waste 
characteristic  under  40  CFR  261  Subpart 
B,  andJoT  because  they  are  mixed  with 
other  solvent  wastes  that  are, 
themselves,  listed  hazardous  waste. 
Rather,  this  is  a  determination  only 
regarding  the  need  for  adding  these 
specific  wastes  to  the  RCRA  hazardous 
waste  listings  based  on  the  specific 
criteria  in  the  listing  regulations. 
Although  the  consent  decree  does  not 
require  a  listing  determination  for  the 
solvents  covered  by  the  study,  the 
Agency  may  decide  to  make  a  listing 
determination  for  those  solvents  in  a 
^ture  rulemaking. 

B.  Existing  Solvent  Listings  and  the 
Regulatory  Definition  of  Solvent 

Five  hazardous  waste  listings  for 
solvents  have  been  promulgated  to  date 
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(40  CFR  261.31(a)):  FOOl.  F002,  F003. 
F004,  and  F005.  EPA  has  defined  the 
universe  of  wastes  covered  by  today's 
listing  determination  to  include  only 
those  wastes  generated  as  a  result  of  a 
solvent  being  used  for  its  "solvent" 
properties.  This  approach  is  consistent 
with  the  existing  solvent  listings  (50  FB 
53316;  December  31,  1985);  this  is  also 
consistent  with  the  term  "spent"  in  the 
Con.sent  Decree. 

This  definition  of  "solvent  use"  was 
included  in  the  RCRA  3007  Solvent  Use 
Questionnaire  used  to  obtain 
information  to  support  today's  proposed 
nilemaking. 

Solvents  are  used  for  their  "solvent" 
properties — to  solubilize  (dissolve)  or 
mobilize  other  constituents.  Examples  of 
such  solvent  use  include  degreasing, 
cleaning,  and  fabric  scouring,  use  as  diluents, 
extractants.  and  reaction  and  synthesis 
media,  and  for  other  similar  uses.  A  chemical 
is  not  used  as  a  solvent  if  it  is  used  only  for 
purposes  other  than  those  described  above. 

Spent  solvents  are  solvents  that  have 
been  used  and  are  no  longer  fit  for  use 
without  being  regenerated,  reclaimed,  or 
otherwise  processed  (50  PR  53316, 
December  31,  1985).  The  listing 
investigation  undertaken  to  support 
todav  s  proposal  covered  spent  solvents, 
stiii  bottoms  from  the  recovery  of  spent 
solvents,  and  mixtures  of  spent  solvents 
after  use  with  other  solid  wastes.  The 
.\gency  also  investigated  the  residuals 
generated  by  pro<jesses  that  use  the 
solvents  of  interest.  Residuals  include 
spent  solvents,  residuals  generated 
during  solvent  recovery,  and  any 
residuals  generated  after  the  solvent  has 
been  introduced  into  the  process  that 
might  include  some  concentration  of 
spent  solvent.  The  existing  solvent 
Hstings  in  40  CFR  261.31  apply  to  spent 
solvents  that  contain  at  least  10  percent 
(by  volume),  before  use,  of  the  listed 
solvents  are  used  for  their  "solvent 
properties,"  as  defined  in  the  December 
31,  1985  Federal  Register  (50  PR 
53316).  In  evaluating  spent  solvent 
wastes  for  today's  determination, 
however,  EPA  considered  all  reported 
solvent  uses,  including  those  reported  to 
be  below  the  10%  threshold. 

EPA's  listing  investigation  did  not 
consider  processes  where  the 
constituents  of  interest  are  used  as  raw 
materials  or  principally  sold  as 
commercial  products  (i.e.,  where  the 
constituent  is  not  used  for  its  solvent 
properties)  because  the  materials  used 
as  raw  materials  or  products  are  not 
generally  considered  wastes  under 
RCR.\.  This  also  is  discussed  in  the  * 

December  31.  1985  F/?,("*   *    'process 
wastes  where  solvents  were  used  as 
reactants  or  ingredients  in  the 
formulation  of  commercial  chemical 


products  are  not  covered  by  the 
listing").  EPA  could  examine  the  wastes 
from  such  nonsolvent  uses,  if  deemed 
necessary.  However,  with  a  backlog  of 
listing  determinations  to  complete 
under  court-ordered  deadlines,  EPA  has 
focussed  its  current  efforts  on  those 
determinations  required  by  law.  An 
example  of  the  use  of  solvents  as 
ingredients  is  the  use  of  solvents 
contained  in  paints,  coatings,  or 
photoresist. 

EPA  solvent  listings  are  distinct  from 
most  other  hazardous  waste  listings  in 
40  cm  Part  261  Subpart  D  because  they 
cover  hazardous  wastes  firom  the  use  of, 
rather  than  the  production  of,  specified 
chemicals.  As  noted  above,  the  Agency 
has  used  the  same  approach  in  this 
listing  determination  as  in  previous 
listings.  EPA  believes  that  applying  this 
definition  of  spent  solvent  in  today's 
rulemaking  is  a  reasonable  approach. 
RCRA  3001(e)(2)  directs  EPA  to  make  a 
listing  determination  on  "solvents,"  but 
provides  no  further  direction  on  the 
meaning  of  that  term.  EPA  therefore  has 
the  discretion  to  reasonably  define  the 
scope  of  the  listing  determination.  The 
Consent  Decree  identifies  a  subset  of 
solvent  wastes  that  are  potential 
candidates  for  listing,  and  specifies  that 
the  listing  determination  applies  to 
"spent  solvents."  Use  of  the  definition 
has  allowed  the  Agency  to  place 
reasonable  limits  on  the  scope  of  its 
listing  investigation  for  this  rulemaking. 
Given  the  ubiquity  of  "solvents"  in 
general,  the  Agency  cannot  take  a 
census  of  a  particular  industry  for  a 
study  (as  other  recent  listing 
determinations  have  done)  to  arrive  at  a 
regulatory  determination.  Instead,  the 
Agency  has  used  the  existing  definition 
of  solvent  use  and  attempted  to  identify 
faciUties  and  industries  that  use  these 
chemicals  as  solvents. 

For  this  listing  determination,  this 
definition  proved  particularly  useful  as 
many  of  the  chemicals  (where  used  as 
solvents)  are  rather  specialized  in  their 
solvent  uses.  The  Agency  has,  therefore, 
retained  the  interpretations  used  in  the 
past  to  define  "solvent  use"  and  "spent 
solvent"  waste  generation. 

Finally,  in  a  previous  proposed 
hazardous  waste  listing  for  wastes  from 
the  production  of  dyes  and  pigments  (59 
PR  66072,  December  22,  1994)  EPA 
presented  the  general  approach  the 
Agency  uses  for  determining  whether  to 
list  a  waste  as  hazardous  pursuant  to  40 
CFR  261.11(a)(3).  The  discussion 
focussed  on  the  selection  of  waste 
management  scenarios  used  in  assessing 
risk  and  the  use  of  information  on  risk 
levels  in  making  listing  determinations. 
This  approach  was  further  developed  in 
EPA's  proposed  listing  for  petroleum 


refining  process  wastes  (60  FR  57747, 
November  20.  1995).  EPA  is  employing 
the  same  general  approach  in  today's 
proposal.  Readers  are  referred  to  these 
notices  for  a  description  of  EPA's  listing 
policy.  Also,  Section  II.C.2.,  "Risk 
Assessment,"  contains  a  discussion  of 
how  elements  of  EPA's  listing  policy 
were  applied  in  today's  listing 
determination. 

n.  Today's  Action 

A.  Summary  of  Today's  Action 

This  action  proposes  not  to  list  as 
hazardous  wastes  from  solvent  uses  of 
the  following  14  chemicals  from  the 
EDF  consent  decree:  acetonitrile,  2- 
etho.xyethanol  acetate.  2- 
methoxyethanol,  2-methoxyethanol 
acetate,  cyclohexanol,  cumene,  phenol, 
furfural,  isophorone.  methyl  chloride, 
1,4-dichlorobenzene,  benzyl  chloride, 
epichlorohydrin,  and  ethylene 
dibromide.  The  Agency  has  determined 
that  these  wastes  do  not  meet  the 
criteria  for  listing  set  out  in  40  CFR 
261.11.  Sections  II.D  through  II.M  of  this 
preamble  present  waste 
characterization,  waste  management, 
mobility,  persistence,  and  risk 
assessment  data  that  are  the  bases  for 
the  Agency's  proposal  not  to  list  these 
wastes. 

For  the  first  10  chemicals,  EPA  found 
that  the  management  of  residuals  from 
the  use  of  these  chemicals  as  solvents 
does  not  pose  a  risk  to  human  health 
and  the  environment  under  the 
plausible  mismanagement  scenarios. 
The  data  used  as  the  bases  for  these 
determinations  are  presented  in 
Sections  II. F  through  II. .M  of  today's 
proposal.  Detailed  information  is 
presented  in  the  background  documents 
supporting  today  s  proposal,  which  are 
available  in  the  docket  (see  ADDRESSES). 

For  the  last  four  chemicals,  the 
decision  not  to  list  residuals  from  the 
use  of  these  chemicals  as  solvents  is  due 
to  EPA's  belief  that  these  chemicals  are 
extremely  unlikely  to  be  used  as. 
solvents  based  on  a  lack  of  data 
indicating  widespread  solvent  use  for 
these  chemicals.  These  chemicals  were 
originally  put  on  the  list  in  the  consent 
decree  because  of  initial  indications  that 
some  solvent  use  may  have  existed. 
However,  EPA  did  not  find  significant 
solvent  use  for  these  chemicals.  One  of 
the  chemicals  (p-dichlorobenzene)  is  a 
solid  at  room  temperature,  and  the  other 
three  (benzyl  chloride,  epichlorohydrin, 
and  ethylene  dibromide)  are  relatively 
reactive  chemicals  not  well  suited  to 
solvent  use.  EPA's  information  shows 
that  the  reported  use  of  these  four 
chemicals  as  solvents  is  linked  to 
bench-scale  or  experimental  laboratory 
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settings,  and  no  significant  solvent  uses 
were  found. 

In  short,  the  Agency  is  proposing  not 
to  list  as  hazardous  benzyl  chloride, 
epichlorohydrin,  ethylene  dibromide, 
and  p-dichlorobenzene  as  hazardous 
spent  solvents  because  these  chemicals 
are  extremely  unlikely  to  be  used  as 
solvents.  For  more  detailed  Agency 
findings  on  these  chemicals,  see 
Sections  D.N  through  n.Q  of  today's 
proposal  and  the  background  document 
supporting  today's  proposal.  The 
Agency  requests  comment  for  new 
information  on  other  solvent  uses  not 
covered  in  this  proposal.  If  the  Agency 
receives  new  data  during  the  comment 
period,  the  Agency  may  use  these  data 
to  revise  risk  assessment  methodology 
and  assumptions. 

B.  EPA's  Evaluation  of  Solvent  Use 

1.  Development  of  Study  Universe 

Spent  solvents  differ  from  other  listed 
wastes  among  EPA's  waste  listings  in 
that  they  are  not  principal  waste  streams 
generated  by  manufacturing  processes. 
Rather,  they  are  used  in  a  host  of 
manufacturing  and  alUed  applications, 
such  as  cleaning,  degreasing,  extraction, 
purification,  etc. 

As  part  of  the  solvent  use  study,  the 
Agency  researched  uses  for  all  14 
chemicals  being  considered  in  this 
listing  determination  (See  Section  II.B). 
P'ollowing  the  data  gathering,  the 
.Agency  sent  out  almost  1.500 
preliminary  questionnaires  in  an 
attempt  to  characterize  industrial 
solvent  use.  .'Kfter  compiling  the  data 
and  conducting  follow  up  phone  calls  to 
facilities,  the  Agency  mailed  out  156 
questionnaires  to  facilities  to  further 
characterize  solvent  uses.  Summary 
information  from  these  questionnaires 
forms  part  of  the  basis  of  the  listing 
determination  and  may  be  found  in  the 
background  document  supporting 
today's  proposal. 

The  solvents  listing  investigation 
focuses  on  facilities  using  sp>eci&c 
chemicals  for  their  solvent  properties. 
At  the  outset  of  this  investigation,  EPA 
set  out  to  identify  probable  solvent  uses 
for  these  chemicals.  The  Agency 
conducted  a  thorough  literature  search 
to  characterize  the  potential  solvent 
uses.  This  search  is  fully  described  in 
the  background  document  supporting 
today's  proposal.  The  Agency  identified 
industrial  proce.sses  known  or  suspected 
of  using  the  14  chemicals  being 
investigated  as  solvents  through  such 
sources  as  chemical  engineering  and 
industrial  manufacturing  reference 
books.  Also  central  to  the  results  ot  the 
literature  search  was  the  location  of  foiu- 
to  ten  years  of  abstracts  from  scientific 


publications  that  referenced  the  use  of 
the  14  chemicals  of  concern  as  solvents. 
From  these  sources,  the  Agency 
developed  profiles  of  known,  suspected, 
and  potential  uses  of  these  14  chemicals 
as  solvents. 

The  solvent  uses  identified  were 
correlated  with  specific  industries, 
using  Standard  Industrial  Classification 
(SIC)  Codes.  The  list  of  SIC  codes 
developed  was  cross-referenced,  by 
solvent,  with  other  Agency  data  sources, 
including  the  Toxic  Release  Inventory 
(TRI)  reporters  list.  Office  of  Water 
facility  lists,  and  other  sources  to  obtain 
a  final  list  of  facilities  that  might 
reasonably  be  expected  to  use  one  of  the 
14  chemicals  as  a  solvent.  The  other 
sources  utilized  included  (1)  the  mailing 
list  for  EPA's  RCRA  3007  Petroleum 
Industry  Questionnaire,  (2)  EPA's 
effluent  guidelines  questionnaire 
recipients  for  the  Pharmaceuticals  and 
Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  industries,  (3)  facilities 
included  in  the  Agency's  National  Air 
Toxics  Inventory  of  Chemical  Hazards 
(NATICH)  database,  and  (4)  pulp  and 
paper  mills  studied  during  an 
investigation  of  pulp  and  paper  mill 
sludge  disposal.  Additional  facilities 
were  included  that  were  identified  by 
EPA's  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  during  an  evaluation 
of  solvents.  The  Agency  also  met  with 
trade  groups  representing 
pharmaceutical,  chemical,  synthetic 
organic  chemical,  and  semiconductor 
manufacturers. 

Where  a  suspected  use  of  a  chemical 
would  affect  industries  other  than  those 
discussed  above,  EPA  refined  the 
facility  meuling  list  through  the  use  of 
publicly  available  industrial  address 
books  and  product  manufacturer 
Ustings.  This  approach  to  developing  a 
mailing  list  is  discussed  in  detail  in  the 
background  document  to  support 
today's  proposed  rule. 

The  /^ncy  used  a  preliminary 
questionnaire  to  prescreen  for  solvent 
use  by  facilities  on  the  mailing  list.  The 
RCRA  3007  Preliminary  Questionnaire 
of  Solvent  Use  was  mailed  to  1.497 
facilities  in  May  1993.  Facilities  were 
asked  to  provide  the  quantity  of  the 
chemical  used  as  a  solvent  in  1991  and 
1992.  As  a  result  of  the  preliminary 
questionnaire,  the  Agency  removed 
more  than  900  facilities  from  further 
analysis  because  they  reported  no  use  of 
the  14  chemicals  as  solvents. 

The  Agency  attempted  to  refine  the 
results  of  the  prehminary  questionnaire 
further  before  sending  out  the  full  3007 
survey.  Several  hundred  of  the  facilities 
were  contacted  to  confirm  and  clarify 
the  information  reported.  Some  facilities 
misreported  the  use  of  a  solvent  (i.e., 


reported  methyl  chloride  when 
methylene  chloride  was  used),  and  such 
errors  were  corrected.  (Telephone  logs 
for  these  contacts  are  contained  in  the 
docket  to  today's  rule.)  Further,  because 
EPA  estimated  that  very  little  useful 
information  would  be  gained  from 
smaller  facilities,  EPA  eliminated  from 
further  consideration  those  facilities 
that  used  less  than  a  combined  total  of 
1,200  kilograms  of  all  of  the  chemicals 
of  concern.  The  Agency  chose  this 
cutoff  because  it  represents  the 
maximum  annual  quantity  of  waste  that 
would  be  generated  by  a  conditionally 
exempt  small  quantity  generator  (i.e., 
one  that  generates  less  than  100 
kilograms  per  month  of  a  hazardous 
waste).  Further.  EPA's  data  collection 
effort  showed  that  most  facilities  (90%) 
reporting  less  than  1.200  kg/year  were    , 
in  feet  using  significantly  less  than 
1,200  kg/year,  i.e.,  120  kg/year  or  less. 
In  all  the  Agency  eliminated 
approximately  400  facilities  from 
further  study,  either  due  to  reporting 
errors,  discontinued  use,  or  use  of  small 
Quantities  of  the  solvents.  As  a  result  of 
this  refinement,  156  facilities  received  a 
RCRA  3007  Questionnaire  of  Solvent 
Use. 

EPA  believes  that  the  elimination  of 
most  small  quantity  users  does  not 
significantly  affect  the  risk  assessment, 
because  the  volumes  used  were  small 
compared  to  the  larger  volume  users 
that  were  sent  the  full  survey.  The  risk 
assessment  results  are  based  on  the 
highest  waste  volumes  (and  solvent 
loadings)  reported  for  each  management 
practice  (see  section  II.C.2),  therefore 
any  significant  risks  would  be  foimd  in 
EPA's  evaluation  of  the  larger  quantity 
users. 

The  Agency  did  not  conduct  a 
sampling  and  analysis  program  for  the 
spent  solvent  wastes.  EPA  found  that 
obtaining  representative  samples  would 
be  almost  impossible  due  to  potential 
use  of  these  solvents  in  a  variety  of 
different  industries.  The  cost  of  such  a 
program  would  have  been  prohibitive  to 
the  Agency. 

2.  Applicability  to  National  Use 

For  the  solvents  imder  review,  the 
Agency  believes  that  the  industry  study 
results  obtained  through  the 
methodology  described  above  accurately 
characterize  solvent  uses  of  the 
chemicals  mandated  for  review.  In 
addition,  the  industry  study  completed 
gives  the  Agency  an  accurate  idea  of  the 
nationwide  uses  of  these  chemicals, 
whether  or  not  the  chemicals  are  used 
in  large  or  small  quantities  as  solvents. 
The  Agency  is  confident  that  the 
collected  information  on  solvent  use 
covers  the  large  solvent  users. 
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Once  the  industry  study  was 
completed,  the  resulting  data  for  each  of 
the  14  chemicals  was  evaluated  to 
determine  whether  or  not  large  users 
may  have  reasonably  been  missed 
during  the  RCRA  §  3007  survey  process. 
Several  considerations  were  evaluated 
for  this  review,  including: 

•  the  scope  of  anticipated  solvent  use 
obtained  during  the  extensive  literature 
search  prior  to  pre-questionnaire 
mailing  list  development; 

•  whether  or  not  the  chemical  was 
required  to  be  reported  in  the  1990 
Toxics  Release  Inventory; 

•  the  number  of  facilities  and  type  of 
solvent  use  eventually  identified  and 
characterized  in  the  full  RCRA  §  3007 
survey;  and 

•  comparison  of  §  3007  survey 
solvent  use  quantities  with  total 
chemical  production  volume  and,  where 
available,  volume  of  the  chemical  used 
as  a  non-solvent. 

Three  chemicals  under  evaluation 
(cyclohexanol.  isophorone,  and  furfural) 
were  not  TRl  chemicals  in  1990,  a 
primary  data  source  for  the  RCRA 
§3007  pre-questionnaire  mailing  list. 
However.  EPA  believes  that  large  users 
of  these  chemicals  were  capture'^ 
through  other  data  sources.  Literature 
searches  suggested  limited  solvent  uses 
for  these  chemicals  across  several 
industries.  Results  from  the  full  RCRA 
§  3007  questionnaire  confirmed  limited 
solvent  uses  of  greater  than  1 .200  kg/ 
year  for  two  chemicals;  a  single  facility 
for  cyclohexanol  and  four  facilities  for 
isophorone  The  one  cyclohexanol 
facility  was  a  petroleum  refinery  and  all 
identified  petroleum  refineries  were 
sent  a  pre-questionnaire. 

Isophorone  solvent  use  was  identified 
at  four  facilities  across  four  SIC  codes. 
Three  of  these  facilities  used  isophorone 
as  a  solvent  in  a  similar  process  (in  the 
coating  industry)  As  with  cyclohexanol, 
no  TRJ  data  existed  for  isophorone  to 
identify  specific  facilities. 

Furfural  was  used  in  large  quantities 
as  a  solvent,  however  nearly  all  of  the 
solvent  use  (>99.9%)  was  found  in  the 
petroleum  industry,  which  EPA 
surveyed.  Given  that  the  major  use  of 
this  solvent  was  very  specialized  (e.g., 
extraction  of  lube  oil),  the  Agency 
believes  that  the  collected  information 
on  solvent  use  covers  all  large  solvent 
users. 

A  detailed  description  of  the 
methodology  used  to  evaluate  the 
coverage  of  the  Agency's  industry  study 
for  the  14  chemicals  of  concern  is 
contained  in  the  background  dociunent 
contained  in  the  docket  for  today's  rule 
(Hazardous  Waste  Listing  Determination 
Background  Document  for  Solvents). 
Statistics  on  production  and  solvent  use 


for  each  solvent  are  also  summarized  in 
the  discussions  of  the  listing 
determination  for  each  respective 
chemical  (Sections  EI.D  through  n.N). 
The  Agency  requests  comment  on  the 
use  of  these  chemicals  as  solvents  EPA 
may  not  have  uncovered  in  its  data 
collection  efforts. 

3.  Comparison  of  Questionnaire  and 
Prequestionnaire  Data 

After  the  receipt  of  responses  to  the 
RCRA  3007  Questionnaire  of  Solvent 
Use,  EPA  compared  the  1992  solvent 
use  reported  in  the  Preliminary 
Questionnaire  with  the  solvent  use 
reported  in  the  1993  Questionnaire. 
With  the  exception  of  acetonitrile,  for 
which  a  slight  increase  in  solvent  use  is 
noted,  the  reported  use  of  the  remaining 
13  chemicals  decreased.  For  all  of  the 
chemicals,  the  solvent  use  reported  in 
the  preliminary  questionnaire  included 
amounts  of  wastes  containing  the 
chemicals  reported  as  managed  by 
commercial  treatment,  storage,  and 
disposal  facilities  (TSD).  In  some  cases, 
such  as  benzyl  chloride,  ethylene 
dibromide  and  p-dichlorobenzene, 
nearly  all  quantities  reported  as  used  in 
1992  were  actually  wastes  received  by 
TSDs.  Other  apparent  decreases  resulted 
fipom  incorrect  reporting  of  chemicals 
used,  or  because  further  review  by  EPA 
showed  that  the  use  did  not  meet  EPA's 
definition  of  solvent  use  (see  below).  In 
addition  to  apparent  changes  that 
resulted  from  corrections  to  the  data 
base,  there  were  decreases  in  actual 
quantities  used  for  some  solvents. 
Specifically,  significant  decreases  were 
noted  for  glycol  ethers  (e.g.,  2- 
ethoxyethanol  acetate,  2- 
methoxyethanol,  and  2-methoxyethanol 
acetate),  because  facilities  were  phasing 
out  their  use  as  solvents.  Additional 
decreases  were  attributable  to  plant 
closures  and  other  discontinued  use. 

Based  on  a  detailed  review  of  the  full 
Questionnaire  responses,  the  Agency 
determined  that  certain  uses  reported  in 
1992  did  not  meet  EPA's  definition  of 
solvent  use.  For  example,  further 
reductions  from  quantities  reported  in 
1992  are  attributable  to  the  elimination 
from  consideration  of  the  use  of  a 
solvent  as  an  ingredient  in  a  photoresist 
in  semiconductor  and  printed  circuit 
board  manufacture,  and  use  of  a  solvent 
as  a  component  of  a  paint  or  coating. 
(For  example,  for  photoresist  uses, 
Agency  staff  determined  that  such  uses 
did  not  comport  with  the  definition  of 
"solvent  use"  as  described  earUer 
because  the  chemicals  were  not  carriers, 
reaction  media,  extractants,  etc.  Rather, 
they  were  used  in  a  way  that  suggested 
they  were  components  of  the 
manufactiiring  process.)  Finally. 


variations  in  usage  are  to  be  expected. 
For  many  solvents,  facilities  reported 
either  increases  or  decreases  in  use 
between  1992  and  1993  that  indicate 
changes  in  production  schedule  or 
product  slate.  Additional  details  on 
these  changes,  on  a  solvent-bv-solvent 
basis,  are  presented  in  the  Background 
Document  for  today's  mlemaking.  EPA 
believes  that  all  large  users  of  the  14 
solvents  were  identified  and  surveyed 
as  part  of  today's  determination  because 
of  the  specialized  nature  of  solvent  use 
for  such  chemicals  as  observed  in  its 
literature  search,  EPA  also  notes  that 
users  of  small  amounts  of  one  solvent 
were  captured  in  many  cases  because 
they  are  large  users  of  another  solvent. 
For  example,  one  refinery  uses  a  large 
amount  of  phenol  but  also  was  captured 
as  an  acetonitrile  user.)  Further,  the 
Agency  believes  that  the  solvent  use 
reported  in  response  to  the  full 
Questionnaire  provides  a  more  accurate 
characterization  of  solvent  use  patterns 
than  the  Preliminary  Questionnaire 
because  of  the  greater  level  of  detail 
provided  by  the  respondents. 

C.  Description  of  Health  and  Risk 
Assessments 

In  determining  whether  waste 
generated  from  the  use  of  these  14 
chemicals  as  solvents  meets  the  criteria 
for  listing  a  waste  as  hazardous  as  set 
out  at  40  CFR  261.11,  the  Agency 
evaluated  the  potential  toxicity  of  the 
solvents,  the  fate  and  mobility  of  these 
chemicals,  the  likely  exposure  routes, 
and  the  current  waste  management 
practices. 

1.  Human  Health  Criteria  and  Effects 

The  Agency  uses  health-based  levels, 
or  HBLs.  as  a  means  for  evaluating  the 
level  of  concern  of  toxic  constituents  in 
various  media.  In  the  development  of 
HBLs,  EPA  first  mu.st  determine 
exposure  levels  that  are  protective  of 
human  health  and  then  apply  standard 
exposure  assumptions  to  develop 
media-specific  levels.  EPA  uses  the 
following  hierarchy  for  evaluating 
health  effects  data  and  health-based 
standards  in  establishing  chemical- 
specific  HBLs: 

•  Use  the  Maximum  Contaminant 
Level  (MCL)  or  proposed  MCL  (PMCL), 
when  it  exists,  as  the  HBL  for  the 
ingestion  of  the  constituent  in  water. 
MCLs  are  promulgated  under  the  Safe 
Drinking  Water  Act  (SDWA)  of  1984,  as 
amended  in  1986.  and  consider 
technology  and  economic  feasibility  as 
well  as  health  effects. 

•  Use  Agency-verified  Reference 
Doses  (RfDs)  or  Reference 
Concentrations  (RfCs)  in  calculating 
HBLs  for  noncarcinogens  and  verified 
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carcinogen  slope  factors  (CSFs)  in 
calculating  HBLs  for  carcinogens. 
Agency-verified  RfDs.  RfCs  and  CSFs 
and  the  bases  for  these  values  are 
presented  in  the  EPAs  Integrated  Risk 
Information  System  (IRIS). 

•  Use  RfDs.'RfCs,  or  CSFs  that  are 
calculated  by  standard  methods  but  not 
verified  by  the  Agency.  These  values 
can  be  found  in  a  number  of  different 
types  of  Agency  documents  and  EPA 
uses  the  following  hierarchy  when 
reviewing  these  documents:  Health 
Effects  Assessment  Summary  Tables 
(HEAST);  Human  Health  Assessment 
Group  for  Carcinogens:  Health 
Assessment  Summaries  (HEAs)  and 
Health  and  Environmental  Effects 
Profiles  (HEEPs);  and  Health  and 
Environmental  Effects  Documents 
(HEEDs). 

•  Use  RfDs  or  CSFs  that  are 
calculated  by  alternative  methods,  such 
as  surrogate  analysis,  including 
structure  activity  analysis  and  toxicity 
equivalency. 

All  HBLs  and  their  bases  for  this 
listing  determination  are  provided  in 
the  risk  assessment  background 
document  entitled  Assessment  of  Risks 
from  the  Management  of  Used  Solvents, 
which  can  be  found  in  the  RCRA  docket 
for  this  rule  at  EPA  Headquarters  (see 
ADDRESSES  section).  That  document  also 
includes  the  evaluation  of  acute  toxicity 
data,  such  as  lethal  doses  for  the  oral 
and  dermal  routes,  and  lethal 
concentrations  for  the  inhalation  route. 

2.  Risk  Assessment 

The  risk  characterization  approach 
follows  the  recent  EPA  Guidance  on 
Risk  Characterization  (Browner,  1995) 
and  Guidance  for  Risk  Assessment  (EPA 
Risk  Assessment  Council,  1991).  The 
guidance  specifies  that  EPA  risk 
assessments  will  be  expected  to  include 
(1)  the  central  tendency  and  high-end 
portions  of  the  risk  distribution.  (2) 
important  subgroups  of  the  populations 
such  as  highly  susceptible  groups  or 
individuals,  if  known,  and  (3) 
population  risk.  In  addition  to  the 
presentation  of  results,  the  guidance 
also  specifies  that  the  results  portray  a 
reasonable  picture  of  the  actual  or 
projected  exposures  with  a  discussion  of 
uncertainties.  These  documents  are 
available  in  the  public  docket  for  this 
action  (see  ADDRESSES  section). 

Individual  Risk 

Individual  risk  descriptors  are 
intended  to  convey  information  about 
the  risk  borne  by  individuals  within  a 
specified  population  and 
subpopulatioiis.  These  nsk  descriptoi^ 
are  used  to  answer  questions  concemfng 
the  affected  population  and  the  risk  for 


individuals  within  a  population  of 
interest.  The  risk  methodology  section 
specifies  the  process  used  bv  EPA  to 
assess  individual  risk  for  these  solvents. 

Due  to  the  unique  circumstances  of 
this  listing  determination  (e.g.,  variety 
of  industries  using  solvents,  limitatioos 
of  the  available  data),  EPA  was  unable 
to  assess  population  risks.  The  generic 
management  scenanos  devised  for  this 
risk  assessment  were  not  industry- 
specific  and  EPA  did  not  have  sufficient 
data  to  allow  for  spacific  population  risk 
assessment;  such  an  assessment  would 
have  required  inappropriate 
assumptions  and  with  little  accuracy  in 
results  There  is  no  need  to  conduct 
population  risk  assessment,  however 
(even  were  it  teasible),  for  today's 
action,  because  EPA  did  not  find  any 
significant  individual  risks  of  concern 
for  any  of  the  14  chemicals  examined. 

Uncertainties  Associated  With  the  Risk 
Assessment 

One  source  of  uncertainty  derives 
from  the  genencally  constructed 
management  scenanos  used;  EPA  had  to 
make  a  variety  of  assumptions  in  order 
to  model  releases  and  exposures.  Due  to 
data  limitations,  as  noted  above,  EPA 
was  also  not  able  to  characterize 
actually  exposed  populations  Another 
uncertainty  stems  from  the  assumptions 
of  plausible  mismanagement,  as 
described  below  in  the  following 
section. 

The  .Agency  completed  an  enormous 
task  in  the  data  gathering  effort.  These 
data  helped  EPA  to  identify  the  major 
waste  generators,  and  the  quantities  of 
solvent  waste  most  likely  to  pose  a  risk 
to  human  health  and  the  environment. 
The  questionnaire  asked  for  detailed 
information  on  waste  generation, 
management,  and  disposal  for  these 
chemicals  when  used  as  solvents.  By 
closely  examining  facilities  that  use 
these  chemicals  as  solvents,  the  Agency 
identified  where  these  chemicals  are 
used  as  solvents,  and  where  wastes  of 
interest  are  generated  and  managed.  The 
Agency  then  used  this  information  to 
focus  on  the  appropriate  exposure 
scenarios.  Because  EPA  relied  on  the 
data  provided  from  the  questionnaires, 
the  resulting  analysis  is  dependent  on 
the  quality  of  the  data  collected. 

a.  Selection  of  VVa.ste  Management 
Scenarios.  EPAs  regulations  ai 
261.11(a)(3)(vii)  require  the  Agency  to 
consider  the  risk  associated  with  "the 
plausible  types  of  improper 
management  to  which  the  waste  could 
be  subjected"  because  exposures  to 
wastes  (and  therefore  the  risks  involved) 
will  vary  by  waste  management 
practice.  The  choice  of  which  "plausible 
management  scenario"  (or  scenarios)  to 


use  in  a  Usting  detennination  depends 
on  a  combination  of  factors  which  are 

discussed  in  general  terms  in  EPA's 
poUcy  statement  on  hazardous  waste 
listing  determinations  contained  in  the 
Dyes  and  Pigments  Listing 
Determination  (59  PR  24530,  December 
22.  1994).  EPA  appbed  this  pohcy,  with 
some  specific  modifications  that  reflect 
unique  characteristics  of  the  industry,  in 
the  petroleum  refining  listing 
determination  (60  FR  57747,  November 
20, 1995).  The  general  use  of  the  policy 
described  in  the  dyes  and  pigments 
listing  determination  and  applied  in  the 
petroleum  rule  is  continued  here. 

The  following  discussion  explains  the 
selection  of  plausible  management 
scenarios  for  the  solvents  listing 
determination.  EPA's  basic  approach  to 
selecting  which  waste  management 
scenarios  to  model  for  risk  analysis  in 
listing  determinations  is  to  examine 
current  management  practices  and 
assess  whether  or  not  other  practices  are 
available  and  would  reasonably  be 
expected  to  be  used.  Where  a  practice  is 
actually  reported  in  use,  that  practice  is 
generally  considered  "plausible"  and 
may  be  considered  for  potential  risk. 
EPA  then  evaluates  which  of  these 
current  or  projected  management 
practices  for  each  wastestream  are  likely 
to  pose  significant  nsk  based  on  an 
assessment  of  exposure  p)athways  of 
concern  a.ssociated  with  those  practices. 
There  are  common  waste  management 
practices,  such  as  landfiUing,  which  the 
Agency  generally  presumes  may  be 
plausible  for  solid  wastes  and  will 
evaluate  it  for  potential  risk  There  are 
other  practices  which  are  less  common, 
such  as  land  treatment,  where  EPA  will 
consider  them  plausible  only  where  the 
disposai  methods  have  been  reported  to 
be  practiced  In  some  situations, 
potential  trends  m  waste  management 
for  a  specific  industn  suggest  the 
Agency  will  need  to  project  "plausible" 
mismanagement  even  if  it  is  not 
currently  in  use  in  order  to  be  protective 
of  potential  changes  in  management  and 
therefore  in  potential  risk. 

As  experience  is  gained  in  hsting 
determinations,  the  Agency  recognizes 
the  need  to  more  specifically  describe 
its  approach  to  plausible  management 
selection  for  the  circumstances  related 
to  each  listing.  EPA  believes  it  necessary 
to  do  so  here,  in  part  because  of  the 
linique  nature  of  the  solvents  listing 
determination. 

Selection  of  plausible  management 
scenarios  can  better  be  described  by 
noting  that  there  are  three  important 
elements  of  this  selection  that  must  be 
considered  in  the  risk  assessment 
process:  selection  of  the  management 
practice(s)  considered  "plausible", 


42324 


Federal  Register  /  Vol.  61.  No.  158  /  Wednesday.  August  14,  1996  /  Proposed  Rules 


ISS 


UMI 


selection  of  waste  volumes  evaluated  as 
going  to  each  plausible  practice,  and 
selection  of  exposure  pathways  for  each 
practice  evaluated. 

The  first  element  is  selection  of 
plausible  management  practices.  As 
described  above,  plausible  practices  are 
ones  that  are  reported  bv  generators  and 
can  also  be  ones  that  are  common 
practices,  such  as  landfiUing.  EPA  may 
project  less  common  or  unreported 
practices  as  plausible  if  there  are 
compelling  reasons  for  doing  so.  For  the 
solvents  listmg  determination,  all 
practices  EPA  considers  common  were 
reported. 

In  general,  solvent  wastes  were 
wastewaters,  high  concentration  organic 
wastes,  or  treatment  residuals.  Facilities 
also  had  losses  of  solvents  gases  due  to 
process  vents,  flares,  or  other  air 
releases,  but  these  releases  are  not 
typically  considered  spent  solvent 
wastes  because  they  are  process-related. 
Wastewaters  were  typically  fairly  dilute 
and  ire  generally  managed  in  a 
biological  wastewater  treatment  system 
or  sent  to  a  Publicly  Owned  Treatment 
Works  (POTW).  In  most  cases, 
wastewater  treatment  occurred  in  tanks, 
however,  some  treatment  in  surface 
impoundments  did  occur.  Wastewatere 
for  one  solvent  (acetonitrile)  were 
reported  to  go  to  underground  injection 
wells,  however,  essentially  all 
(>99,99%)  such  discharges  were  to 
Subtitle  C  hazardous  waste  injection 
wells. 

Questiormaire  data  show  that  a  high 
percentage  of  the  high  organic 
nonwastewaters  go  to  thermal  treatment 
in  incinerators,  industrial  boilers,  or 
fuel  blenders.  Because  many  of  these 
solvent  wastes  are  either  characteristic 
hazardous  wastes  (pnmarily  due  to 
ignitability)  and/or  are  mixed  with 
listed  hazardous  wastes,  the  vast 
majority  of  these  wastes  are  handled  as 
hazardous.  The  other  major  category  of 
nonwastewaters  was  treatment  residuals 
(e.g.,  wastewater  treatment  sludges, 
incinerator  ash)  and  were  typically 
landfiUed, 

The  .Agency  evaluated  potential  risk 
for  the  following  practices:  storage, 
combustion,  wastewater  treatment  tanks 
and  surface  impoundments,  and 
underground  in)ection  wells.  There 
were  no  compelling  reasons  for 
projecting  other  practices  as  plausible. 

Second,  there  is  the  selection  of  the 
volumes  of  each  wastestream  the 
Agency  considers  could  be  disposed  of 
in  that  management  practice.  (Note  that 
EPA  must  also  consider  the  "loading"  of 
waste  going  to  disposal  sites.  The 
"loading"  is  the  amount  of  the  solvent 
itself  contained  m  the  volume  of  the 
wastestream  reported.)  Here  the  Agency 


must  detennine  what  the  volume  of  a 
wastestream  is  or  could  be  going  to  a 
selected  plausible  management  practice 
Because  different  volumes  are  reported 
by  generators,  the  Agency  most  often 
puts  these  reported  volumes  into  a 
distribution  and  selects  a  high 
percentile  volume  to  be  representative 
of  a  reasonable  volume  that  could  go  to 
the  disposal  scenario,  usually  a  volume 
falling  at  or  above  the  90th  percentile  of 
voltunes  reported.  That  volume  is  then 
used  as  the  volume  input  parameter  for 
the  risk  assessment  model.  For  solvents. 
EPA  used  the  highest  reported  volumes 
(and  loadings)  going  to  the  different 
management  practices,  because  the 
number  of  volxmies  (and  loadings)  were 
limited  to  a  few  data  points  in  many 
cases.  The  Agency  did  not  attempt  to 
project  higher  volvunes  than  those 
reported  in  this  listing  determination  for 
the  following  reasons: 

•  Use  of  these  solvents  is  mostly 
specialized.  The  voliune  distribution 
was  often  skewed  by  one  or  two  very 
high  volimie  users,  EPA  used  these 
higher  volumes  in  its  risk  assessment 
modeling  and  therefore  believes  the 
conservative  high  volumes  were  in  fact 
modeled. 

•  For  purposes  of  this  listing 
determination,  the  Agency  has  assumed 
that  wastestreams  reported  to  be 
managed  as  hazardous  waste  will 
continue  to  be  managed  in  that  way  in 
the  future.  In  this  listing  determination 
in  particular,  that  assiunption  is 
considered  reasonable  because  solvent 
use  most  often  requires  very  high 
concentrations  of  chemical.  Spent 
solvent  as  initially  generated  is  therefore 
often  very  high  concentration  waste, 
meaning  that  the  wastestreams  are  often 
and  wdll  continue  to  be 
characteristically  haziirdous  for 
ignitability.  In  addition,  many  solvents 
are  often  used  as  mixtures  containing 
other  solvents  that  are  listed  as 
hazardous  when  spent  (i.e.,  the  FOOl 
through  F005  listings),  or  exhibit  a 
characteristic  (e.g.,  ignitability).  Such 
wastestreams  would  have  to  continue  to 
be  managed  as  hazardous,  and  stringent 
requirements  are  in  place  to  ensure  that 
hazardous  wastes  do  not  pose  a  threat 

to  hiunan  health  or  the  environment. 
This  also  means  that  certain  waste 
management  practices  could  not  be 
employed.  It  would  be  unreasonable  to 
assume  that  large  amounts  of  such 
concentrated  organic  wastestreams 
would  be  shifted  from  combustion  or 
recycling  to  waste  management 
practices  for  which  they  were  not 
reported,  such  as  landfilling,  especially 
when  the  concentrated  organic  waste 
streams  are  already  hazardous  wastes 


subject  to  the  land  disposal  restriction 
rules. 

•  Spent  solvents  with  relatively  high 
value  are  also  recovered  by  onsite 
distillation/fractionation  in  a  closed- 
loop  recycle  stream.  These  residuals 
would  not  usually  be  considered  wastes 
(see  40  CFR  261.2),  and,  therefore,  these 
volumes  (if  reported)  were  not  used  in 
the  risk  assessment  modeling. 

•  Investment  by  industry  in  waste 
management  practices  suggests  that 
dramatic  changes  in  reported  volumes 
going  to  specific  waste  management 
practices  would  not  occur.  For  example. 
it  would  be  unreasonable  to  assume  that 
a  generator  with  a  large  investment  in  a 
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abandon  that  management  practice  for 
another. 

For  these  reasons,  the  Agency  has 
concluded  that  the  use  of  reported 
volumes  of  solvent  wastestreams  going 
to  specific  waste  management  practices 
is  a  reasonable  way  to  project  potential 
risk  from  spent  solvent  waste 
management. 

The  third  element  in  selecting 
plausible  management  scenarios  is  the 
selection  of  the  actual  exposure 
pathways  that  could  he  expected  to  be 
created  via  that  management  practice. 
The  exposure  scenarios  examined  are 
discussed  in  the  following  section. 

b.  Exposure  Scenarios.  For  each 
management  scenario,  EPA  chose  the 
pathways  through  which  the  solvents 
could  affect  human  health  or  the 
environment.  EPA  initially  considered  a 
wide  range  of  direct  and  indirect 
exposure  pathways,  including  direct 
inhalation,  ingestion  of  groundwater, 
inhalation  of  soil  and  dust,  ingestion  of 
soil,  ingestion  of  surface  water, 
ingestion  of  crops,  ingestion  of  animaiy 
dairy  products,  and  ingestion  offish  and 
shellfish.  Exposure  through  the 
ingestion  offish  and  shellfish  were  not 
quantitatively  evaluated  because  the 
solvents  are  nearly  all  highly  water 
soluble,  and  therefore  are  not  expected 
to  be  absorbed  or  bioaccumulated. 
Vapor  phase  releases  will  have  little 
tendency  to  deposit  to  soil  or  surface 
water  and,  thus,  little  tendency  to  enter 
the  food  chain  or  crops. 

Based  on  the  physical  and  chemical 
properties  of  the  constituents  of  concern 
and  current  management  practices, 
direct  inhalation  was  identified  as  the 
primary  exposure  route  of  concern.  EPA 
also  evaluated  the  groundwater 
pathway,  where  appropriate.  Given  the 
plausible  waste  management  practices 
and  the  physical  properties  of  the 
solvents,  the  following  exposure 
scenarios  were  evaluated. 
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Management  practice 

Pattiway 

Exposure  route 

Combustion  

Storage  Tanks  „ 

Wastewater  treatment  tanks  

Wastewater  treatment  surface  impoundments  

Air „ - „. 

Air 

Air „ 

Air  and  Groundwater 

Inhalation  of  emissions  from  combustion. 
Inhalation  of  volatilized  solvents. 
InhaJatkjn  of  volatilized  solvents. 
Inhalation  of  volatilized  solvents;  ingestion  of  ground- 
water contaminated  by  solvents  leaching. 

To  assess  the  risks  posed  by  thermal 
treatment,  EPA  chose  to  model  potential 
releases  from  a  boiler  as  a  plausible 
management  practice.  For  preliminary 
screening,  wastes  currently  managed  in 
permitted  hazardous  waste  management 
units  (e.g.,  incinerators)  were  assumed 
to  be  managed  in  similar  types  of  non- 
hazardous  waste  management  units 
(e.g..  Subtitle  D  industrial  boiler).  This 
approach  results  in  risk  estimates  that , 
are  quite  conservative,  since  the  non- 
hazardous  units  are  less  protective  than 
their  hazardous  counterparts.  In 
addition,  EP.^  modeled  possible  air 
releases  from  an  open  accumulation 
tank,  because  many  solvent  wastes  are 
reported  to  be  stored  before  treatment; 
for  this  analysis,  EPA  assumed  that  any 
waste  that  was  thermally  treated  could 
be  stored  prior  to  treatment.  To  model 
potential  air  releases  from  wastewater 
treatment,  EPA  modeled  aerated  tanks 
and  surface  impoundments. 

EPA  evaluated  two  scenarios,  landfills 
and  deep  well  injection,  and  found  that 
modeling  was  not  necessary  to 
determine  that  risks  from  these 
pathways  would  not  be  significant,  as 
discussed  below.  A  third  scenario, 
treatment  of  wastewaters  in  surface 
impoundments,  also  did  not  require 
extensive  analysis  to  determine  that 
risks  from  potential  releases  to 
groundwater  would  not  be  significant 
(see  below). 

The  data  from  the  3007  Survey  show 
that  wastes  that  were  sent  to  landfills 
contained  negligible  amounts  of  solvent; 
landfilling  of  wastes  high  in  solvent 
content  did  not  occur.  As  noted 
previously,  solvent  wastes  are  generally 
wastes  with  high  organic  content  (spent 
solvent  liquids,  residuals  from 
recycling),  or  dilute  wastewaters.  The 
vast  majority  of  concentrated  solvent 
wastes  are  hazardous  due  to 
characteristic  or  mixing  with  other 
listed  wastes,  and  could  not  be 
landfiUed,  but  are  thermally  treated. 
Therefore,  organic  or  aqueous  liquid 
wastes  are  not  expected  to  be  managed 
in  a  landfill.  Few  solids  were  generated 
that  contained  any  residual  solvent.  The 
total  loading  of  all  solvents  reported 
going  to  landfills  was  <500  kg  per  year, 
and  nearly  all  went  to  Subtitle  C 
landfills.  Treatment  residuals 
(wastewater  treatment  sludges  and 
incineration  residuals)  were  reported  to 


be  landfiUed;  however,  they  had 
negligible  solvent  levels.  The  lack  of 
solvent  in  treatment  residuals  is 
expected  because  these  solvents  are 
efficiently  treated  by  combustion  and  in 
wastewater  treatment  systems. 
Therefore,  because  the  wastes  that 
reported  to  go  to  landfills  contained 
little  or  no  solvent,  and  considering  that 
nonwastewaters  with  any  appreciable 
solvent  content  are  generally  hazardous 
and  thus  are  managed  as  hazardous 
waste  already,  the  Agency  had  no 
reason  to  model  the  landfill  scenario. 

EPA  also  considered  the  potential  for 
groundwater  risks  posed  by  treatment  in 
surface  impoundments  for  all  solvents 
that  had  wastewater  going  to  surface 
impoundments  for  treatment.  EPA 
found  that  these  wastes  are  diluted  by 
the  flow  of  other  dilute  wastewaters 
(i.e.,  at  the  "headworks"),  EPA  gathered 
data  on  headworks  flow  in  the  3007 
Survey,  and  this  allowed  EPA  to 
estimate  headworks  concentrations  of 
all  solvents  going  to  surface 
impoundments  based  on  the  loading  of 
solvent  in  each  waste  and  the  total 
wastewater  flow  to  the  headworks. 
Solvent  levels  were  generally  found  to 
be  below  the  HBLs  at  the  headworks. 
Thus,  no  modeling  was  needed  to 
"bound  out"  nearly  all  reported 
impoundment  practices  for  possible 
groundwater  risks.  EPA  closely 
examined  the  few  remaining  cases  for 
which  solvent  levels  might  enter 
impoundments  above  HBLs,  and 
completed  bounding  analysis  when 
appropriate.  Potential  risks  from  surface 
impoundment  treatment  are  discussed 
in  more  detail  in  the  specific  sections 
for  each  solvent. 

The  practice  of  deep-well  injection 
was  reported  to  occur  for  only  one 
solvent  (acetonitrile);  nearly  all  of  it  was 
hazardous  waste  (except  for  wastes 
containing  2  kg  of  solvent),  and  all  went 
to  Subtitle  C  wells.  Given  that  nearly  all 
of  the  waste  was  hazardous  and  was 
disposed  of  in  RCRA  permitted  units, 
the  waste  is  adequately  regulated.  EPA 
found  no  evidence  of  any  disposal  in 
nonhazardous  deepwells.  Therefore, 
EPA  did  not  evaluate  this  practice 
further. 

Finally,  even  though  EPA  could  not 
find  scenarios  that  could  lead  to 
significant  releases  to  ground  water,  the 
Agency  also  considered  whether  the 


spent  solvent  wastes  had  the  potential 
to  form  non-aqueous  phase  Hquids 
(NAPLs)  that  might  move  as  a  separate 
phase  either  above  or  below  the  ground 
water  table.  These  NAPLs  may  present 
special  problems,  especially  in  assessing 
their  transport  and  potential  impact. 
However,  EPA  found  that  nearly  all 
solvents  under  consideration  are 
miscible  or  very  soluble  in  water  and 
are  not  likely  to  form  NAPLs  in 
groundwater.  One  chemical  with  some 
solvent  use,  cumene,  is  only  sUghtly 
soluble  in  water.  However,  EPA  found 
no  significant  land  disposal  of  cumene 
wastes.  The  solubilities  of  the  solvents 
are  given  in  the  section  specific  to  each 
solvent. 

Potential  Risks  From  Spills 

The  Agency  considers  significant  risk 
from  spillage  of  spent  solvents  to  be 
unlikely  for  several  reasons.  First,  most 
of  the  actual  volume  of  residuals 
reported  were  low  concentration 
wastestreams,  i.e.,  wastewaters  and 
treatment  residuals.  Their  "loading"  or 
mass  of  constituent  in  the  reported 
waste  is  typically  very  low.  These  low 
reported  concentrations  (often  reported 
as  "trace"  concentrations)  were  due  to 
both  treatment  efficiencies  of  the  spent 
solvents  in  wastewater  treatment 
systems  and  dilution  in  the  treatment 
system  itself.  Spills  of  such  dilute 
wastestreams  would  not  be  of  concern 
in  terms  of  risk.  The  high  concentration 
sp>ent  solvent  wastes  would  be  of  most 
concern,  but  EPA  found  the  vast 
majority  to  be  already  subject  to 
hazardous  waste  management 
requirements  as  characteristically 
hazardous  waste,  or  due  to  use  or 
mixing  with  other  listed  solvents. 

c.  Risk  Assessment  Methodology.  The 
general  approach  used  for  this  risk 
assessment  involved  successive 
iterations  of  risk  screening.  At  each  step, 
risk  from  waste  management  scenarios 
was  compared  to  these  levels  of 
concern:  for  non-carcinogens,  a  hazard 
quotient  exceeding  1.0,  and  for 
carcinogens,  a  lifetime  cancer  risk  factor 
in  the  range  of  1x10-*  to  1x10 -*.  For 
further  explanation  of  levels  of  concern, 
see  "EPA's  Hazardous  Waste  Listing 
Determination  PoUcy"  in  59  FR  66073 
(December  22, 1994).  The  overall  risk 
assessment  was  conducted  in  three 
steps,  as  outlined  below.  The  results  of 


42326  Federal  Register  /  Vol.  61,  No.  158  /  Wednesday.  August  14,  1996  /  Proposed  Rules 


ISS 


UMI 


the  risk  assessment  for  each  solvent  are 
desCTibed  in  Sections  II. D  to  II.M. 

First  Phase  of  Risk  Screening — 
Bounding  Analysis:  For  each  of  the 
scenarios  evaluated.  EPA  applied  a 
screening  methodology  to  arrive  at 
"bounding"  estimates  of  risk.  These 
estimates  gauge  the  nsk  posed  by  the 
particular  scenario  under  worst-case 
conditions:  i.e.,  risk  to  the  most  exposed 
populations  under  the  most 
conservative  assumptions  about 
releases,  transport,  and  exposure. 
Bounding  estimates  therefore  purposely 
overestimate  the  exposure  for  the 
purpose  of  s<".reening  out  those  scenarios 
which  cannot  pose  any  significant  risk 
under  any  real-life  conditions.  The 
scenanos  that  did  not  pose  a  significant 
risk  under  a  bounding  analysis  were 
considered  to  have  been  screened  out, 
and  were  not  studied  any  further. 

Second  Phase  of  Risk  Screening — 
High-End  and  Central  Tendency 
Analysis:  For  each  scenario  where 
bounding  analysis  risk  was  above  a  level 
of  concern.  EPA  estimated  the  high-end 
and  central  tendency  risks.  High-end 
risk  describes  the  individual  risk  for 
those  persons  at  the  upper  end  (above 
the  90th  pen;:entile)  of  the  risk 
distribution;  central  tendency  represents 
the  typical  risk  using  average  or  median 
values  for  all  exposure  parameters.  For 
this  analysis,  high-end  estimates  were 
determined  by  identifying  the  two  most 
sensitive  exposure  parameters  and  then 
using  maximum  (or  near-maximum) 
values  for  these  parameters.  Median  or 
average  values  were  used  for  all  other 
parameters. 

Third  Phase  of  Risk  Screening — 
Wastes  Already  Regulated  as  Hazardous: 
As  stated  above,  EPA  noted  that  many 
of  the  waste  streams  were  already 
hazardous  wastes;  they  were  either 
characteristically  hazardous  {generally 
because  of  ignitability),  or  mixed  with 
listed  solvents  (either  during  use  or  after 
waste  generation).  Current  requirements 
for  managing  these  wastes  mean  that 
they  will  not  pose  a  threat  to  human 
health  and  the  environment. 

Therefore,  EPA  applied  a  third  phase 
of  risk  screening  to  those  wastes  which 
had  not  screened  out  in  either  of  the 
first  two  phases.  This  third  phase 
consisted  of  a  bounding  analysis 
restricted  to  wastestreams  that  could 
plausibly  be  managed  as  nonhazardous 
waste. 

d.  Consideration  of  Damage  Cases. 
EPA  investigated  damage  incidents  that 
contained  reports  of  the  14  chemicals 
under  evaluation  as  contaminants  at  the 
site.  Sources  for  this  investigation 
included  the  Record  of  Decision 
Database,  the  Damage  Incident  Database, 
and  a  literature  search.  The  Record  of 


Decision  (ROD)  is  generated  by  EPA  to 
document  how  the  Agency  plans  to 
clean  up  a  Superfund  Site,  and  contains 
the  results  of  a  detailed  study  of  the 
contamination  at  the  site.  Unlike 
industry  studies  in  which  wastes  under 
study  are  generated  from  set  processes 
that  are  site-specific,  in  the  solvent's 
industry  study  it  was  not  possible  to 
determine  a  contaminant  was  used  as  a 
solvent  meeting  EPA's  definition  of 
solvent  use.  Wastes  disposed  at  many 
sites  were  categorized  only  in  broad 
terms  as  "oily  wastes,"  "pesticide 
wastes,"  "organic  wastes,"  or  "solvent 
wastes;"  the  uses  of  specific  wastes 
prior  to  disposal  were  not  identified. 
Furthermore,  sites  were  typically 
contaminated  by  a  wide  variety  of 
chemicals,  many  of  which  are  widely 
used  F-listed  solvents,  and  wastes 
containing  these  chemicals  are  more 
likely  to  represent  any  vaguely 
identified  "solvent  wastes."  In  other 
damage  incidents,  waste  categorization 
for  buried  drums  or  landfiUed 
hazardous  materials  was  not  possible. 
Based  on  a  review  of  identified  damage 
instances,  no  single  instance  of  damage 
was  identified  that  could  be  tied  to  use 
of  the  target  chemicals  as  a  solvent. 

Most  of  the  damage  cases  found  for 
these  solvents  resulted  from  disposal 
that  took  place  many  years  ago, 
typically  well  before  1980.  Waste 
management  regulations  have  changed 
dramatically  since  the  RCRA  regulations 
were  first  promulgated  (1980),  and  the 
damage  cases  appear  to  refiect 
management  practices  that  are  no  longer 
legal  or  likely.  Therefore,  these  cases  do 
not  provide  a  useful  guide  to  current  or 
future  disposal  practices  that  may  occur. 

Also,  many  of  the  14  chemicals  are 
produced  in  relatively  large  volumes, 
and  only  small  percentages  of  most  are 
used  as  a  solvent.  Some  of  the  chemicals 
have  been  widely  used  as  chemical 
intermediates  (e.g.,  phenol)  or  as 
ingredients  in  products  (e.g.,  cumene  in 
paint  and  2-methoxyethanol  in  jet  fuel). 
The  presence  of  others  may  often  be 
traced  to  their  occurrence  as  an 
impurity  in  other  chemicals  (e.g.,  p- 
dichlorobenzene  is  a  common  impurity 
in  the  Usted  solvent  1,2- 
dichlorobenzene).  Therefore,  EPA 
believes  that  reported  contamination  is 
more  likely  to  arise  from  nonsolvent 
uses.  Furthermore,  the  solvent  uses 
identified  for  the  target  chemicals 
studied  were  typically  Umited  to  a  few 
industries,  and  none  of  these  sectors 
were  represented  by  facilities  reported 
in  the  damage  case  databases. 

Many  of  the  damage  cases  arose  from 
mismanagement  at  older  municipal  or 
industrial  landfills,  and  it  is  difficult  to 
determine  how  a  chemical  may  have 


been  used  prior  to  disposal.  These  sites 
invariably  accepted  a  wide  variety  of 
wastes  and  were  contaminated  with 
many  different  chemicals.  Some  of  the 
target  chemicals  are  possible  breakdown 
products  from  the  degradation  of  other 
contaminants  (e.g..  phenol,  methyl 
chloride).  Therefore,  because  the  ROD 
database  does  not  specifically  cite  the 
uses  of  any  of  the  wastes  found  at  the 
site,  the  cases  did  not  provide  any  direct 
evidence  that  contamination  by  any 
other  chemicals  evaluated  in  this  listing 
determination  was  linked  to  disposal  of 
spent  solvents. 

Finally,  the  3007  Survey  showed  that 
high  percentages  of  most  of  the 
nonwastewater  residuals  reported  are 
classified  as  hazardous,  and  are  subject 
to  strict  regulation  under  RCRA.  Thus, 
the  solvent  wastes  currently  generated 
generally  could  not  be  legally  managed 
in  the  manner  that  led  to  the  damage 
cases  (e.g.,  landfills).  Therefore.  EPA  did 
not  find  that  the  damage  cases  provided 
any  relevant  information  on  the 
potential  risks  posed  by  solvent  wastes. 
The  sections  for  each  target  chemical 
presents  a  more  specific  discussion  for 
the  damage  cases  identified. 

e.  Risk  Assessment  Results.  Sections 
n.D  to  II. N  present  a  more  specific 
analysis  by  each  solvent  of  the  waste 
generation  and  management  information 
to  justify  the  individual  regulatory 
determinations.  Risk  assessment 
evaluations  were  not  conducted  for  the 
four  chemicals  (benzyl  chloride, 
epichlorohydrin,  ethylene  dibromide, 
and  p-dichlorobenzene)  for  which  EPA 
found  no  significant  solvent  use.  The 
risk  tables  for  each  of  the  remaining  10 
constituents  indicate  the  estimated 
health  risk  associated  with  the  current 
and  plausible  management  scenarios, 
For  greater  detail,  see  the  listing  and 
risk  assessment  background  documents 
available  in  the  docket  to  this 
rulemaking  proposal. 

EPA  requests  comment  on  all  aspects 
of  its  listing  determinations,  including 
comments  pertinent  to  the  adequacy  of 
the  data  base  and  the  methodology  used 
to  evaluate  the  data,  and  comments 
regarding  the  extent  to  which  EPA  has 
adequately  characterized  solvent  uses, 
users  of  the  solvents  and  management 
practices  for  the  solvent  waste  streams. 
EPA  is  also  soliciting  comment  on  the 
risk  assessment  methodology  and 
assumptions,  including  the  Agency's 
rationale  for  choosing  plausible 
management  scenarios. 

Comments  suggesting  changes  to  the 
Agency's  data  base  or  risk  assessment 
methodology,  or  to  the  Agency's  listing 
determination  for  any  of  the  14  solvent 
waste  streams,  should  be  accompanied 
by  any  relevant  data  or  supporting 


Federal  Register  /  Vol.  61,  No.  158  /  Wednesday,  August  14.  1996  /  Proposed  Rules  42327 


information.  If  EPA  receives  new  data  or 
infonnation  during  the  comment  period, 
EPA  may  use  this  information  to 
augment  its  data  base  or  revise  its 
methodology  or  assumptions  for 
purposes  of  the  final  rule.  If  EPA 
receives  relevant  new  information 
during  the  comment  period  on  solvent 
uses,  users  or  management  practices  for 
any  of  the  specific  solvent  wastes 
addressed  in  this  rulemaking,  EPA  may 
revise  its  individual  listing 
determinations  based  on  this 
information. 

In  particular,  EPA  notes  that  while  a 
number  of  these  solvents  might  cause  an 
unacceptable  groundwater  risk  if 
significant  volumes  were  land  disposed 
in  concentrated  form,  such  a  scenario 
does  not  appear  to  be  plausible.  Much 
of  EPA's  assessment  of  the  risks  from 
the  use  of  these  solvents  derives  from 
evidence  that  such  wastes  are  not  likely 
to  be  discarded  on  the  land  in 
significant  concentrations.  Nine  of  these 
chemicals  are  already  listed  as 
commercial  chemical  products  and  thus 
cannot  be  legally  land  disposed  in  their 
unused  form  without  treatment; 
furthermore,  they  would  be  subject  to 
manifesting  and  other  RCR.\  controls 
when  discarded.  Many  of  the  more 
concentrated  wastes  are  ignitable  as 
generated,  or  already  covered  by  an 
existing  hazardous  waste  listing,  and  are 
thus  subject  to  RCRA  regulation.  Solid 
treatment  residuals  appear  to  contain 
negligible  or  very  low  concentrations  of 
these  solvents,  because  of  the  efficacy  of 
treatment.  Wastewaters  do  not  pose 
significant  risk  to  groundwater  or  air, 
because  the  wastewaters  are  generated 
in  relativelv  dilute  form,  are  further 
diluted  in  integrated  wastewater 
treatment  systems,  and  then  effectively 
treated  in  those  systems. 

If  EPA  receives  comments  that  leads 
it  to  conclude  that  unregulated  land 
disposal  of  concentrated  wastestreams 
firom  the  use  of  these  solvents  is  likely, 
EPA  will  consider  promulgating  a 
listing  to  address  those  concerns. 
However,  EPA  currently  believes  that 
such  a  listing  should  be  limited  to  those 
circumstances  in  which  significant 
concentrations  causing  significant  risk 
are  plausible,  such  as  listing  only  wastes 
with  high  concentrations  of  solvents. 
EPA  would  consider  that  approach  in 
this  case,  given  the  analysis  presented 
in  this  proposal  indicating  that  the 
existing  or  plausible  waste  management 
scenarios  do  not  pose  significant  risk.  In 
particular,  EPA  believes  that  it  may  be 
inappropriate  to  list  the  full  range  of 
wastes  that  might  otherwise  be  brought 
under  regulation  through  application  of 
the  mixture  and  derived-from  rule  to 


such  waste.  EPA  invites  comment  on 
such  an  approach. 

D.  Acetonitrih 

1.  Industry  Identification 

Almost  all  acetonitrile  is 
manufactured  as  an  acrylonitrile  by- 
product. U.S.  production  of  acetonitrile 
is  estimated  to  be  between  8  and  11 
million  kilograms  per  year,  of  which 
more  than  60  percent  is  believed  to  be 
used  in  solvent  applications  and  about 
40  percent  in  non-solvent  appUcations. 

Acetonitrile  may  be  used  for  many 
non-solvent  purposes  such  as  the 
production  of  nitrogen-containing 
compounds,  including  amides,  amines, 
higher  molecular  weight  mono-  and 
dinitriles,  ketones,  isocyanates,  and 
heterocycUc  compounds.  However, 
acetonitrile  finds  its  primary  use  as  a 
solvent  in  various  industries, 
particularly  in  the  pharmaceutical 
industry  where  it  is  used  in  the 
production  of  drugs  and  medicinal 
chemicals. 

2.  Description  of  Solvent  Usage  and 
Resulting  Wastes 

a.  Solvent  Use  and  Questionnaire 
Responses.  In  response  to  the  RQ^ 
3007  Preliminary  Survey  of  Solvent  Use, 
178  facilities  reported  the  use  of  5.8 
million  kilograms  of  acetonitrile  as  a 
solvent  in  1992.  The  full  RCRA  3007 
Survey  of  Solvent  Use  Questionnaire 
was  sent  to  the  74  largest  users  of  the 
178  facilities  that  reported  1992  use  of 
acetonitrile.  Most  (>94%)  of  the 
respondents  to  the  preliminary  survey 
that  were  not  sent  the  full  questionnaire 
reported  using  less  than  120  kg  per  year 
of  acetonitrile  as  a  solvent.  Some  of  the 
facilities  sent  the  3007  survey  used 
small  quantities  of  acetonitrile,  but  were 
included  because  the  total  amount  of 
target  solvents  used  was  above  1200  kg. 
The  facilities  responding  to  the  full 
3007  survey  reported  a  1993  use  of  9.3 
million  kilograms  of  acetonitrile  as  a 
solvent. 

Literature  searches  indicate  that 
acetonitrile  is  a  common,  versatile, 
polar  solvent  often  used  as  an  extraction 
medium  or  a  recoverable  reaction 
medium.  Its  high  dielectric  strength  and 
dipole  moment  make  it  an  excellent 
solvent  for  both  inorganic  and  organic 
compounds,  including  polymers.  RCRA 
3007  Questionnaire  responses  indicate 
that  acetonitrile  is  used  across  a  broad 
range  of  industries  as:  a  product  and 
equipment  wash;  the  mobile  phase  in 
high  pressure  liquid  chromatography 
(HPLC)  at  laboratory,  pilot,  and 
production  scale;  a  reaction, 
crystallization,  or  synthesis  medium;  an 
extractant  or  extractive  distillation 


medium;  a  diluent;  and  a  dissolution 
medium. 

Its  largest  use  is  in  the  pharmaceutical 
industry  for  the  production  of  drugs  and 
medicinal  chemicals,  where  its 
applications  range  from  laboratory  use 
to  pilot  production  in  Food  and  Drug 
Administration  drug  trials  to  full-scale 
batch  product  preparation.  It  also  is 
used  in  the  organic  chemicals  industry 
as  an  extraction  medium  and  in  the 
petrochemical  industry  for  the 
separation  of  butadiene  from  C4 
hydrocarbons  by  extractive  distillation. 
Literature  searches  indicated  that 
acetonitrile  may  be  used  in 
electroplating  operations,  however,  this 
use  was  not  confirmed. 

A  detailed  discussion  of  the  processes 
in  which  acetonitrile  is  employed  is 
presented  in  the  background  document 
for  today's  proposal,  which  is  available 
in  the  docket  (see  ADDRESSES  section). 

b.  Physical/Chemical  Properties  and 
Toxicity.  Acetonitrile  is  a  relatively 
polar  compound  and  is  completely 
miscible  in  water.  Because  of  its 
miscibility,  it  is  not  expected  to  form  a 
nonaqueous  phase  layer  in  groundwater 
(NAPL).  It  has  a  relatively  low  boiling 
point  (82  "C),  and  it  has  a  moderate 
evaporation  rate  from  water,  as 
evidenced  by  its  Henry's  Law  Constant 
(2.007x10-5  atm-mVmole).  Acetonitrile 
has  a  high  vapor  pressure  at  ambient 
temperature,  and  is  also  flammable  and 
ignitable,  with  a  flash  point  of  6  "C. 
■fiierefore,  concentrated  residuals  from 
the  use  of  acetonitrile  as  a  solvent  are 
expected  to  exhibit  the  characteristic  of 
ignitability. 

The  octanol-water  partition 
coefficient  (Log  Kow)  for  acetonitrile  is 
-0.34;  this  indicates  that  acetonitrile 
has  a  low  tendency  to  sorb  to  soil 
organic  matter,  and  is  not  expected  to 
bioaccumulate  in  organisms. 

Acetonitrile  is  not  classified  as  a 
carcinogen.  The  chemical  has  an  RfC  of 
0.05  mg/m'  and  an  RfD  of  0.006  mg/kg/ 
day;  these  correspond  to  an  air  HBL  of 
0.05  mg/m^,  and  a  water  HBL  of  0.2 
mg/L. 

c.  Waste  Generation,  Characterization, 
and  Management.  The  respondents  to 
the  RCRA  3007  Survey  of  Solvent  Use 
Questionnaire  reported  a  combined  total 
of  greater  than  9.15  billion  kilograms  of 
residuals  generated  from  processes 
using  acetonitrile  as  a  solvent.  The  vast 
majority  of  the  residuals,  9.13  billion 
kilograms,  ucere  wastewaters  usually 
containing  low  to  negligible 
concentrations  of  acetonitrile  (average 
coitcentrations  less  than  1%).  The 
remaining  residuals,  a  combined  total  of 
greater  than  15.0  million  kilograms,  are 
nonwastewaters  containing  widely 
varying  levels  of  acetonitrile.  Some 


42328  Federal  Re^gister  /  Vol.  61,  No.  158  /  Wednesday,  August  14,  1996  /  Proposed  Rules 


nonwastewaters  usually  have  low  to 
negligible  solvent  concentrations,  such 
as  filter- related  materials,  containers, 
and  wastewater  treatment  sludges;  other 
nonwastewaters.  such  as  spent  solvents 
and  heavy  ends  from  solvent  recovery 
operations,  typically  have  high  levels  of 
acetonitnle  and/or  other  organic  wastes. 

Nearly  all  wastewater  residuals 
(98.4%  by  waste  volume,  and  79%  by 
loading)  are  managed  in  on-site 
wastewater  treatment  systems;  treatment 
in  most  cases  included  biological 
treatment  in  tanks,  with  a  small  amount 
(0  1%  bv  loading,  or  294  kg  total) 
reported  to  be  sent  to  surface 
impoundments.  Some  wastewaters 
(16%  by  volume,  or  21%  by  loading) 
also  went  to  .Subtitle  C  deepwell 
injection  as  a  hazardous  waste.  Very 
small  quantities  were  reported  to  be 
discharged  to  Pubiiclv  Owned 
Treatment  Works  (PCJTWs). 

In  1993.  more  than  67  percent  by 
volume  of  all  nonwastewater  residuals 
containing  acetonitnle  were  classified 
as  hazardous  waste.  However  this 
percentage  is  skewed  by  one  large 
volume  (4.2  million  kg.  or  30%  of 
nonwastewaters)  of  nonhazardous 
wastewater  treatment  sludge  that  had 
negligible  acetonitnle  concentration  (see 
discussion  below)  Nonwastewaters 
with  high  organic  content,  such  as  spent 
solvent  and  heavy  ends/ distillates,  were 
managed  by  some  form  of  thermal 
treatment,  including  incineration, 
energy  recoverv  in  a  BIF,  or  blending  for 
fuel  for  future  energy  recovery. 

Based  on  the  reported  waste  volumes 
and  concentrations  of  the  acetonitnle  in 
the  wastes,  loadings  of  acetonitrile  in 
the  waste  were  calculated  by 
multiplying  the  volume  (in  kilograms] 
by  the  concentration  (in  percent)  and 
dividing  by  100  (percent  conversion). 
This  calculation  provides  the  total 
loading  of  acetonitrile  in  the  waste  that 
is  available  for  potential  release  via 
management.  Table  1  presents  the 
reported  volumes  and  acetonitrile 
loadings  by  management  practice  for  the 
wastes  that  contain  spent  acetonitrile 
from  use  as  a  solvent. 

EP.-\  believes  that  the  waste 
management  practices  reported  in  the 
questionnaires  by  industry  captuj«  the 
plausible  management  scenarios  of 
concern  for  acetonitrile  wastes.  The  full 
RCR.\  3007  Questionnaire  was  sent  to 
"4  facilities,  and  information  was 
obtained  concerning  the  management  of 
over  250  wastestreams.  The  Agency 
believes  that  this  sample  of  facilities 


revealed  likely  waste  management 
practices  that  are  or  could  be  used  in  the 
management  of  these  wastes.  Therefore, 
EPA  does  not  think  it  is  warranted  to 
project  other  management  practices  that 
could  be  employed.  Further,  the  Agency 
anticipates  the  loadings  to  these 
different  practices  will  not  change 
significantly  over  time. 

To  assess  the  potential  risks  for 
management  of  acetonitrile  wastes.  EPA 
selected  several  management  practices 
for  modeling.  To  represent  the  thermal 
treatment  process  (incineration, 
industrial  boilers,  fuel  blending,  critical 
oxidation),  EPA  chose  an  industrial 
boiler.  To  accoimt  for  risks  from  the 
accumulation  of  residuals  for  thermal 
treatment,  EPA  modeled  an  uncovered 
storage  tank.  To  assess  risks  arising  from 
wastewater  treatment,  EPA  modeled 
treatment  in  an  aerated  wastewater 
treatment  tank. 

The  Agency  considered  potential  risks 
that  might  arise  from  the  land-based 
management  of  acetonitrile  wastes,  i.e., 
deepwell  injection,  landfills,  and 
surface  impoundments.  EPA  does  not 
believe  that  these  management  practices 
present  significant  risk  for  the  following 
reasons. 

Concerning  deepwell  injection,  as 
noted  above,  all  of  the  disposal  by  this 
method  occurs  in  Subtitle  C  units  that 
are  permitted  to  accept  hazardous 
waste.  Therefore,  EPA  does  not  believe 
that  these  wastes  present  any  significant 
risk.  Nearly  all  of  the  wastes  sent  to 
deepwell  injection  were  classified  as 
hazardous  waste;  only  a  total  of  97  kg 
of  wastes  (containing  2  kg  of  solvent) 
sent  to  deepwell  injection  were 
nonhazardous.  Thus,  the  Agency 
believes  that  future  disposal  of  nearly 
all  of  these  wastes  will  continue  to  be 
in  a  permitted  unit,  and  EPA  did  not 
evaluate  this  practice  further. 

EPA  examined  the  practice  of 
landfilling  acetonitrile  wastes  and  found 
that  only  four  out  of  the  254  waste 
streams  containing  spent  acetonitrile 
were  reported  to  go  to  landfills.  Of  these 
four  wastes,  three  were  sent  to  Subtitle 
C  landfills  (2  after  treatment,  and  1  was 
small  volume  of  filter  material),  and  one 
wastewater  treatment  sludge  was  sent  to 
a  Subtitle  D  landfill.  While  the  volume 
of  the  one  waste  sent  to  the  Subtitle  D 
landfill  was  relatively  large  (4.2  million 
kg),  the  sludge  was  reported  to  contain 
only  a  "trace"  of  miscellaneous 
organics.  This  specific  sludge,  and 
wastewater  treatment  residuals  in 
general,  are  unlikely  to  contain 


significant  levels  of  acetonitrile.  because 
the  chemical  is  removed  by  such 
treatment  due  to  its  volatility  and 
susceptibility  to  biodegradation  (>98%; 
see  the  U.S.  EPA  RREL  Treatability 
Database).  EPA  also  considered  whether 
the  practice  of  landfilling  spent 
acetonitrile  wastes  was  likely  to 
increase,  but  could  find  no  evidence  to 
support  this.  To  the  contrary,  the  facility 
that  had  been  sending  the  largest 
acetonitrile  loading  to  a  Subtitle  C 
landfill  (454  kg  loading.  45.400  kg 
volume),  indicated  that  it  had  ceased 
this  practice  during  1993  and  started 
sending  the  waste  for  thermal  treatment 
because  of  the  waste's  fuel  value. 

Only  three  wastes  with  spent 
acetonitrile  were  reported  to  go  to 
surface  impoundments,  and  these  were 
impoundments  that  were  part  of  a 
wastewater  treatment  train.  In  all  cases 
the  annual  loadings  w-ere  very  small 
(294  kg  total),  and  acetonitnle  levels 
would  be  negligible  (i.e..  orders  of 
magnitude  below  the  health-based  level) 
after  mixture  with  other  wastewaters  at 
the  headworks  prior  to  entering  an 
impoundment.  {For  example,  the  largest 
loading  reported  treated  in  a  surface 
impoundment.  230  kg  per  year,  was 
mixed  into  a  wastewater  flow  of  more 
than  30  million  gallons  a  day;  thus,  the 
estimated  concentration  at  the 
headworks  would  be  less  than  0,04 
ppm,  well  below  the  health-based  level 
of  0.2  ppm,]  Furthermore,  acetonitrile  is 
removed  during  wastewater  treatment, 
such  that  any  acetonitrile  in  treatment 
impoundments  would  be  further 
reduced.  Except  for  these  three  wastes, 
all  reported  wastewater  treatment  of 
acetonitrile  wastes  occurs  in  tanks,  EPA 
has  no  reason  to  believe  this  practice 
would  change,  given  the  capital  and 
regulatory  costs  associated  with  siting  a 
new  surface  impoundment,  and  the 
investments  already  made  in  tank-based 
treatment  systems. 

Overall.  EPA  concludes  that 
nonwastewaters  with  all  but  negligible 
acetonitrile  loadings  are  usually 
managed  as  hazardous  under  Subtitle  C 
(because  of  the  ignitability  of  these 
wastes,  and/or  the  common  practice  of 
mixing  with  other  hazardous  solvent 
wastes),  or  recycled  onsite.  Wastewaters 
are  primarily  handled  either  as 
hazardous  through  deepwell  injection, 
or  treated  in  tank-based  wastewater 
treatment  systems. 
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Table  l  .—Generation  Statistics  for  Acetonitrile 


Management  Practice 


incineration  

□IP 

Fuel  Blendng „ 

WWT— Tank  

WWT — Surface  impoundnnertt . 

POTW 

Landfill.  Subtitle  C  

Landfill,  Subtitle  D  

Deepwell  Injection.  Hazardous 

Critical  Oxidation  

Distillation  Fractionation 


t  of  facilities 


33 

11 
19 
15 
3 
4 
2 
1 
4 
1 
3 


#  of  streams 


79 
73 
46 
29 

3 
6 
3 
1 
8 
2 
4 


Total  volume 
(kg) 


1  <6,000,000 

2,410,944 

622,870 

8.988,222,016 

95,118 

16,911 

72.755 

4,181,818 

150.123.631 

315,000 

771.966 


Total  loading 

(kg) 


'<700.000 

1.650.764 

337.437 

206.159 

294 

16 

459 

trace 

54,706 

18,900 

429,300 


;xaci  value  is  *itnhetd  because  some  of  the  data  for  thi?  txactice  are  claimed  as  confidential  txjsiness  information. 


3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment.  The  Agency 
performed  risk  bounding  and  high  end 
risk  estimates  using  the  approaches 
described  earlier  (see  Section  n.C)  to 
obtain  a  hazard  quotient  (HQ)  for  each 
plausible  mismanagement  scenario. 
Where  the  HQ  exceeds  1 .  exposure  is 
expected  to  pose  a  risk  to  human  health 
and  the  environment.  The  results  of 
these  analyses  are  shown  in  Table  2. 

Using  bounding  assumptions,  the 
Agency  estimated  that  management  of 
acetonitrile  residuals  in  a  boiler  could 
result  in  an  inhalation  HQ  of  0.0000006. 
Risk  based  on  bounding  assumptions  for 
the  other  plausible  mismanagement 
scenarios  (an  aerated  tank  and  on  site 
accumulation]  exceeded  an  inhalation 
HQ  of  1.  and  EPA  then  conducted  high 
end  and  central  tendency  risk  analyses 
for  these  scenarios. 


The  estimated  high-end  risk 
assessment  with  plausible 
mismanagement  of  acetonitrile  wastes 
in  an  aerated  tank  is  an  inhalation  HQ 
of  0.002.  which  indicates  minimal  risk 
through  the  inhalation  pathway  for  this 
scenario.  However,  the  high-end  risk 
estimate  for  the  plausible 
mismanagement  of  acetonitrile  wastes 
through  on  site  accimiulation  resulted 
in  an  inhalation  HQ  of  200;  the  central 
tendency  HQ  was  0.09.  This  was  the 
only  management  scenario  with  a  high- 
end  HQ  greater  than  1. 

EPA  then  conducted  a  third  phase  of 
risk  screening  on  these  acetonitrile 
wastes  modeled  in  accumulation  tanks. 
The  3007  survey  data  showed  that  the 
vast  majority  of  these  wastes  are  either 
characteristically  hazardous  (generally 
ignitable)  or  co-managed  with  other 
listed  hazardous  wastes.  Since  these 
wastes  are  already  regulated  under 


RCRA  SubUtie  C.  this  third  phase  of  risk 
screening  focused  on  the  risk  from 
waste  streams  that  are  not  currently 
being  managed  as  hazardous.  A 
boimding  analysis  of  these  wastes 
resulted  in  an  HQ  of  0.44.  revealing 
risks  below  the  HQ  level  of  concern. 

Since  all  the  other  acetonitrile  waste 
streams  also  showed  hazard  quotients 
below  1,  EPA  concluded  that  the  risks 
firom  the  portion  of  wastes  that  are 
nonhazardous  are  not  significant.  EPA 
also  believes  that  the  risk  assessment 
overstates  the  risks  from  tank  storage 
because  the  bounding  and  high  end  risk 
analyses  assumed  that  all  of  the  stored 
solvent  would  volatilize  from  the  tank; 
such  an  assumption  is  very  conservative 
because  these  wastes  are  being 
accumulated  for  therpial  treatment  or 
.  fuel  blending. 


Table  2.— Risk  AssESSME^4T  Results  for  Acetonitrile 


Hazard  quotient  (HQ) 

Plausible  mismanagement  practice 

Central  tend- 
ency 

Bounding 

High  end 

Wastewaters: 

•  Treatment  in  Aerated  Tanks 

0.00002 
0.09 

2.4 

346 

0.44 
0.00000061 

0002 

Nonwastewaters 

•  On  Site  Accunujlation: 

—Phase  1  &  II  (all  wastes) 

200 

— Pfiase  III  (nonhazardous  wastes)  „ _ „ 

•  Boiler 



All  risks  are  direct  inhalation.  For  a  complete  descnption  of  the  risk  assessment  methodotogy  and  results,  see  the  background  document  As- 
sessment of  Pisks  from  the  Manaaement  o'  Used  Solvents 


b.  Environmental  Damage  Incidents. 
Acetonitrile  has  been  identified  as  a 
constituent  of  concern  at  one  site 
investigated  using  the  Hazard  Ranking 
System  (HRS).  However,  there  are  no 
sites  that  have  undergone  a  Record  of 
Decision  (ROD)  that  identify  acetonitrile 
as  a  constituent.  In  no  instances  has  the 
use  of  acetonitrile  as  a  solvent  been 


linked  to  environmental  damage  in 
either  the  ROD  or  HRS  databases. 

c.  Conclusion.  EPA  believes  that 
acetonitrile  does  not  satisfy  the  criteria 
for  listing  in  40  CFR  261.11(a)(3). 
Therefore.  EPA  is  proposing  that  wastes 
from  the  use  of  acetonitrile  as  a  solvent 
should  not  be  listed  as  hazardous  waste 
under  40  CFR  261.31.  While  risk 
analyses  indicate  some  potential  risk 


from  air  releases  of  acetonitrile  stored  in 
open  tanks.  EPA  believes  that  this  risk 
would  not  be  significant  for  these 
residuals  because  most  of  the 
nonwastewater  residuals  stored  are 
regulated  as  hazardous  waste.  Some  of 
those  wastes  are  already  listed;  others 
are  regulated  as  hazardous  waste 
because  of  their  characteristics 
(generally  ignitability).  EPA  believes 
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that  regulating  the  wastes  this  way  is 
protective  of  human  health  and  the 
environment.  The  wastes  which  are 
regulated  as  characteristically  hazardous 
are  being  managed  through  incineration, 
an  efficient  mechanism  for  destroying 
the  hazardous  constituents.  EPA 
believes  that  it  is  implausible  that  these 
wastes  will  be  managed  in  an  unsafe 
manner  (as  explained  in  section  II-D-2- 
c).  Regulations  controlling  air  releases 
from  storage  of  hazardous  waste  have 
recently  been  promulgated.  (See 
December  6.  1994  at  59  FR  62896.  and 
February  9.  1996  at  61  FR  4903).  These 
regulations  address  volatile  organic 
compounds  at  levels  much  less  (i.e.,  100 
ppm)  than  those  that  yielded  the 
potential  risks  for  acetonitrile. 
Furthermore,  EPA  believes  that  the  risk 
assessment  overstated  the  risks 
presented  by  storage  in  tanks  because 
the  scenario  assumed  that  all  of  the 
stored  solvent  would  escape;  this  seems 
unlikely  if  the  waste  is  being  stored 
expressly  to  send  for  further  treatment 
or  fuel  blending.  Therefore,  given  that 
nearly  all  of  the  nonwastewater 
ci(  etonitrile  residuals  are  either  already 
being  handled  as  hazardous,  or  contain 
iie^ligibie  amounts  of  the  solvent,  EPA 
believes  that  spent  solvent  residuals  are 
not  likelv  to  pose  a  significant  hazard  to 
human  health  and  the  environment. 

E.  2-Methoxyethanol  (2-ME) 

1   Industry  Identification 

In  1993,  24  million  kilograms  of  2- 
methoxyethanol,  also  known  as 
ethylene  glycol  monomethyl  ether,  or  2- 
ME,  were  produced.  Data  on  imports 
and  expons  are  not  available.  2- 
.Vlethoxyethanol  is  widely  used  as  a  jet 
fuel  additive  to  inhibit  icing  in  fuel 
systems,  with  76  percent  consumed  for   , 
this  purpose.  It  is  used  as  a  chemical 
intermediate  (9  percent  in  1993)  in  the 
production  of  the  specialty  plasticizer 
di-(2-methoxyethyl)  phthalate  (DMEP); 
as  a  chemical  intermediate  in  the 
manufacture  of  esters  such  as  2- 
methoxyethyl  acetate;  and  in  the 
synthesis  of  the  dimethyl  ethers  of 
ethylene  glycol. 

The  remaining  14  percent  of  2-ME  is 
used  in  a  variety  of  applications, 
including  the  solvents  use  discussed  in 
greater  detail  below. 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a  Solvent  Use  and  Questionnaire 
Responses.  In  the  RCRA  3007 
Prequestionnaire  of  Solvent  Use,  111 
facilities  reported  the  use  of  15.4 
million  kilograms  of  2-methoxyethanol 
as  a  solvent  in  1992.  Of  the  111  facilities 
reporting  use  in  1992,  47  were  sent  the 


RCRA  3007  Solvent  Use  Questionnaire 
(nearly  all  of  the  remaining  facilities 
used  less  than  100  kg).  In  the  RCRA 
3007  Questionnaire,  35  facilities 
reported  the  use  of  3.7  million 
kilograms  of  2-methoxyethanol,  a 
decline  fi-om  the  previous  year.  This  is 
primarily  attributable  to  the  elimination 
of  use  of  2-methoxyethanol  at  12 
facilities,  and  a  large  drop  in  use  at  five 
other  facilities.  In  addition,  EPA 
determined  from  the  responses  to  the 
full  questionnaire  that  some  uses 
reported  in  the  semiconductor  industry 
and  by  TSDs  were  not  solvent  uses. 

Information  ftt)m  the  RCRA  3007 
Questionnaire  indicates  that  2- 
methoxyethanol  is  used  for  cleaning 
purposes,  including  removal  of  product 
buildup  from  tanks  and  removal  of 
polymer  film  during  the  production  of 
integrated  circuits.  2-Methoxyethanol  is 
used  as  a  reaction  medium  for  the 
production  of  various  products.  It  can 
be  used  as  a  diluent  in  the  production 
of  lacquers  and  coating  formulations 
that  subsequently  are  applied  to  a 
substrate,  which  may  be  aluminum, 
metal,  or  nonwoven  fiber.  It  also  is  a 
diluent  in  the  production  of  specialty 
chemicals.  Additionally,  2- 
methoxyethanol  is  used  in  specialized 
laboratory  analyses. 

2-Methoxyetnanol  is  used  in  the 
formulation  of  a  photoresist  system  used 
in  the  semiconductor  manufacturing 
industry.  Where  the  2-methoxyethanol 
is  part  of  the  formulation  of  purchased 
photoresist,  its  use  does  not  constitute 
solvent  use.  However,  in  at  least  one 
case,  2-methoxyethanol  is  used  as  a 
solvent  for  cleaning  the  edge  of  the 
semiconductor  wafer  after  application  of 
the  photoresist;  this  use  does  meet  the 
RCRA  definition  of  solvent  use. 
Discussions  with  the  semiconductor 
industry  and  engineering  site  visits  to 
many  of  these  facilities  leads  EPA  to 
believe  that  the  use  of  2- 
raethoxyethanol,  along  with  other  lower 
order  glycol  ethers,  is  being  phased  out. 

Literature  searches  indicated  that  2- 
methoxyethanol  has  the  potential  for 
use  as  a  solvent  in:  the  manufacture  of 
polymeric  materials,  composite 
membranes,  resins,  and  recording 
materials:  the  preparation  of  specialty 
chemicals;  electroplating;  and  dye 
processing.  However,  the  Agency  could 
find  no  confirmation  of  these  uses  from 
the  RCRA  3007  Questionnaire.  In  light 
of  the  Agency's  extensive  investigation 
of  actual  solvent  use  in  connection  with 
the  3007  Survey,  EPA  believes  it  is 
reasonable  to  consider  only  those 
solvent  uses  actually  confirmed  by  he 
survey  results. 

b.  Physical/Chemical  Properties  and 
Toxicity.  2-Methoxyethanol  is  miscible 


in  water,  and  is  useful  as  a  solvent  for 
polar  and  nonpolar  chemicals.  2- 
Methoxyethanol  is  flammable  when 
exposed  to  heat  or  open  flame,  and  is 
ignitable,  with  a  flash  point  of  39.4''C. 
Residuals  with  high  concentrations  of  2- 
methoxyethanol  are  expected  to  exhibit 
the  characteristic  of  ignitability.  With  a 
vapor  pressure  of  6.2  mm  Hg  at  20''C,  2- 
methoxyethanol  is  volatile,  and  the 
Henry's  Law  ConstJint  for  2- 
methoxyethanol  is  2.9x10 ~'  atm-mV 
mole,  indicating  that  2-methoxyethanol 
rapidly  evaporates  from  water. 

The  Log  Kow  for  2-methoxyethanol  is 
-0.77,  indicating  that  2- 
methoxyethanol  has  a  low  tendency  to 
sorb  to  soil  organic  matter  and 
bioaccumulate  in  organisms.  In  the 
atmosphere,  2-methoxyethanol  is 
subject  to  photodegradation,  with  a  half- 
life  of  less  than  one  day. 

2-Methoxyethanol  is  not  classified  as 
a  carcinogen.  The  chemical  has  an  RfC 
of  2x10  -  -  mg/m '  and  a  provisional 
reference  dose  (RfD)  of  5.7x10 "^  mg/kg/ 
day.  The  corresponding  air  HBL  is 
2x10  ~  2  mg/m-*  and  the  provisional 
water  HBL  is  0.2  mg/L. 

c.  Waste  Generation,  Characterization, 
and  Management  Twenty-three 
facilities  reported  a  total  of  3.14  billion 
kg  of  waste  generated  in  1993.  The  vast 
majority  {>99%)  of  the  residuals 
generated  are  wastewaters  contaminated 
with  reiativelv  low  concentrations  of  2- 
methoxyethanol  (average  concentration 
of  0.01%).  These  wastes  also  mclude  2.1 
million  kg  of  nonwastewaters, 
containing  variable  amounts  of  2- 
methoxyethanoi.  including  spent 
solvents,  sludges,  and  containers  and 
rags.  Where  2-methoxyethanol  is 
incorporated  into  the  final  product, 
wastes  may  include  off-specification 
materials  and  tank  cleanout  wastes. 

In  1993,  over  96%  percent  by  volume 
of  nonwastewaters  were  reported  to  be 
hazardous.  A  large  fraction  (70%)  of  the 
nonwastewaters  was  recovered  through 
distillation  or  fractionation,  and  most  of 
the  rest  (29%)  was  managed  by  some 
type  of  thermal  treatment,  either  by 
incineration,  energy  recover\'  in  a  boiler, 
or  fuel  blending.  The  wastewaters 
containing  spent  2-methoxyethanol 
were  all  reported  to  be  treated  in  tank- 
based  wastewater  treatment  systems. 

Based  on  the  reported  waste  volumes 
and  concentration  of  the  2- 
methoxyethanol  in  the  wastes,  loadings 
of  2-methoxyethanol  were  calculated  by 
multiplying  the  volume  (in  kilograms) 
by  the  concentration  (in  percent)  and 
dividing  by  100  (percent  conversion). 
This  calculation  provides  the  quantity 
of  2-methoxyethanol  in  the  waste  that  is 
available  for  potential  release  via 
management.  Table  3  presents  the 
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reported  volumes  and  2-methoxyethanol 
loadings  by  management  practice  for  the 
wastes  that  contain  spent  2- 
methoxvethanol 

EPA  iaelieves  that  the  waste 
management  practices  reported  in  the 
questionnaires  represent  the  plausible 
management  scenarios  of  concern  for  2- 
methox>  ethanol.  EPA  surveyed  all 
significant  users  of  this  solvent,  and 
collected  information  on  the  waste 
management  practices  for  54 
wastestreams  The  Agency  believes  that 
these  facilities  provide  a  good 
indication  of  all  hkely  waste 
management  practices.  Furthermore, 
with  the  use  of  this  chemical  as  a 
solvent  declining,  new  management 
practices  are  unlikely  to  occur. 

To  assess  the  potential  risks  for 
management  of  2-methoxyethanol 


wastes,  EPA  selected  several 
management  practices  for  modeling.  To 
represent  thermal  treatment 
(incineration,  industrial  boilers,  fuel 
blending},  EPA  chose  an  industrial 
boiler.  To  account  for  risks  from  the 
accumulation  of  residuals  in  tanks,  EPA 
modeled  an  uncovered  storage  tank. 
Finally,  to  assess  risks  arising  from 
wastewater  treatment,  EPA  modeled 
treatment  in  an  aerated  wastewater 
treatment  tank. 

None  of  the  56  wastestreams  were 
reported  to  go  to  land  disposal  in 
landfills  or  impoundments.  Solids 
containing  spent  solvent  are 
incinerated,  and  wastewaters  are  all 
treated  in  tanks.  Wastewater  treatment 
sludges  generated  do  not  contain 
significant  levels  of  2-methoxyethanol. 
because  the  chemical  is  efficiently 


removed  by  such  treatment  due  to  its 
volatility,  hi  the  face  of  the  existing 
practices,  EPA  finds  it  implausible  that 
high  organic  wastes  or  aqueous  Uquids 
currently  sent  to  thermal  treatment 
would  be  managed  in  a  landfill. 
Essentially  ail  of  the  nonwastewater 
residuals  that  contain  spent  2- 
methoxyethanol  are  thermally  treated  or 
recovered,  and  more  than  96%  of  this 
treatment  is  as  a  hazardous  waste.  The 
large  percentage  of  spent  2- 
methoxyethanol  wastes  that  are  already 
hazardous  are  precluded  from  land 
disposal  in  Subtitle  D  units,  and  no 
evidence  exists  to  suggest  that  any 
wastes  containing  spent  2- 
methoxyethanol  would  be  placed  in  a 
landfill.  Any  change  from  the  current 
practice  of  treatment  of  wastewaters  in 
tanks  to  treatment  in 


Table  3.— Waste  Statistics  for  2-Methoxyethanol 


Management  practice 


Incineration  

Energy  Recovery „ 

'^jel  Blending   „ „ 

A'WT  -Aerated  Tanks »....._ 

vVWT Other  T  anks  

►^ractionatioa  Distillation 

Storage  (for  unspecified  off  site  hazardous  treatment) 


Number  of 
facilities 


Nurrtserof 
streams 


11 
6 
5 

6 
2 

1 
2 


20 
13 
11 
6 
2 
2 
2 


Total  volume 
(kg) 


297,522 

129,389 

224,530 

3,139,049.350 

2,558 

1,463.068 

14,802 


Total  load- 
ing (Kg) 


52.839 

57,760 

104,444 

452,030 

486 

14,631 

704 


Impoundments  also  seems  imlikely 
given  the  associated  costs  for  such  a 
change.  As  noted  above,  however,  this 

solvent  is  easily  removed  from 
wastewaters  by  volatilization,  therefore 
even  if  treatment  in  an  aerated 
impoundment  occurred,  it  would  be 
expected  to  rapidiv  remove  the  solvent 
and  make  any  releases  to  groundwater 
unlikely. 

3.  Basis  for  Proposed  No-List 
Determination 

a  Risk  Assessment.  The  Agency 
performed  risk  bounding  and  high  end 
risk  estimates  using  the  approaches 
described  earlier  (see  Section  II.C)  to 
obtain  a  hazard  quotient  (H(3)  for  each 
plausible  mismanagement  scenario. 
Where  the  HQ  exceeds  1,  exposure  is 
expected  to  pose  a  risk  to  human  health 
and  the  enviroiunent.  The  results  of 
these  analyses  are  shown  in  Table  4. 

Using  bounding  assumptions,  the 
Agency  estimated  that  management  of  2- 


methoxyethanol  wastewater  in  an 
aerated  tank  could  result  in  an 
inhalation  HQ  of  0.98  and  management 
of  nonwastewater  in  a  boiler  could 
result  in  an  inhalation  HQ  of  6xl0-«. 
Risk  based  on  Ixnmding  assumptions  for 
the  other  plausible  mismanagement 
scenario  (on  site  acciunulation) 
exceeded  an  inhalation  HQ  of  1.  and 
EPA  then  conducted  high  end  and 
central  tendency  risk  analyses  for  these 
scenarios. 

The  estimated  high-end  risk 
assessment  for  plausible 
mismanagement  of  2-methoxyethanol 
wastes  through  on  site  accimiulation  is 
an  inhalation  HQ  of  16.  This  was  the 
only  management  scenario  where  the 
high -end  HQ  was  higher  than  1. 

EPA  then  conducted  a  third  phase  of 
risk  screening  on  these  2- 
methoxyethanol  wastes  in  open 
accumulation  tanks.  Since  wastestreams 
which  are  hazardous  are  already  being 


regulated  under  RCRA  Subtitle  C,  this 
third  phase  of  risk  screening  focused  on 
the  risk  from  waste  streams  that  are  not 
currently  being  managed  as  hazardous. 

EPA's  data  showed  no  waste  streams 
in  this  management  scenario  which 
were  nonhazardous;  all  of  the  waste 
streams  were  already  being  managed 
under  RCRA  Subtitle  C.  Since  all  the 
other  2-methoxyethanol  waste  streams 
showed  hazard  quotients  below  1 ,  EPA 
concluded  that  there  was  insignificant 
risk  reduction  which  could  be  gained  by 
listing  2-methoxyethanol  as  a  hazardous 
waste.  EPA  also  beheves  that  the  risk 
assessment  overstates  the  risks  from 
tank  storage  because  the  bounding  and 
high  end  risk  analyses  assumed  that  a 
large  fraction  of  the  stored  solvent 
would  volatilize  from  the  tank;  such  an 
assiunption  is  very  conservative  because 
these  wastes  are  being  acciunulated  for 
thermal  treatment  or  fuel  blending. 


Table  4.— Risk  Assessment  Results  for  2-Methoxyethanol 


Plausible  mismanagement  practice 


Wastewaters: 

•  Treatment  in  Aerated  Tanks 


Hazard  quotient  (HO) 


Central 
tendency 


3x10-9 


BourxSng 


0.98 


High  end 
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Table  4.— Risk  Assessment  Results  for  2-Methoxyethanol— Continued 

Hazard  quotient  (HQ) 

Plausible  mtsmanagement  practice 

Central 
tendency 

Bounding 

High  end 

Nonwastewaters                                                             -.. 
•  On  Site  Accumulation 

— P^lase  i  &  ii  (all  vvastes   - .~...^........ 

0.007 

59 

None 

6x105-8 

16 

— Phasfi  111  inGn-ViAi  wastfis) 

•  tnrinprattori                              .           

All  risks  are  direct  mhaiaiion   ^of  a  complete  description  of  the  risk  assessment  methodology  and  results,  see  the  background  document  As- 
sessment o>  Risks  from  the  Management  of  Used  Solvents. 


UMI 


h.  Environmental  Damage  Incidents. 
2-Methoxvethanol  has  been  detected  at 
three  Superfund  sites,  however,  based 
on  a  review  of  identified  damage 
instances,  no  single  instance  of  damage 
was  identified  that  could  be  tied  to  use 
of  2methoxvethanol  as  a  solvent.  The 
RODs  report  that  2  methoxyethanol  was 
detected,  however,  no  concentrations 
were  provided  for  any  of  the  three  sites. 
Two  of  the  sites  were  landfills  that 
accepted  a  wide  variety  of  industrial 
and  municipal  wastes.  One  landfill 
ceased  operation  in  1980,  and  received 
liquid  wastes  including  latex  and 
spent  organic  solvents")  from  1968- 
1972  The  other  landfill  received 
municipal  wastes  from  1969  until  1984, 
and  drummed  industrial  wastes 
between  1973  and  1975.  The  use  of  the 
2-metho.xyethano!  prior  to  disposal  at 
these  landfills  is  impossible  to  ascertain. 
In  both  cases  a  wide  variety  of  other 
(  ontaminants  were  found.  The  third 
facility  was  a  used  oil  recycling  site  that 
ceased  operations  in  1981,  and  was 
pnmarily  contaminated  by  oil,  PCBs, 
metals,  and  VOCs  2 -methoxyethanol 
has  been  used  as  a  jet  fuel  additive,  and 
it  is  likely  that  2-methoxyethanol  is 
present  in  used  oil  from  this  source. 
The  solvent  uses  identified  for  2- 
methox\'ethanol  (eg-,  pharmaceutical 
manufacturing,  coatings  and  lacquers, 
electronics,  photographic  chemicals, 
and  laboratory  use)  are  not  represented 
m  any  of  the  facilities  identified  as 
having  2-methoxyethanol 
contamination  Therefore,  it  is  not  likely 
that  the  damage  incidents  identified 
were  the  result  of  mismanagement  of  2- 
methoxvethano!  following  use  as  a 
solvent,  and  the  .\gency  did  not 
consider  the  damage  incidents  relevant 
to  the  listing  determination.  In  addition, 
disposal  of  the  wastes  that  are  the 
potential  sources  of  2-methoxyethanol 
occurred  well  before  RCR.^  regulations 
were  in  place.  The  vast  majority  of  the 
nonwastewater  solvent  wastes  identified 
in  the  -3007  Survey  were  reported  to  be 
hazardous  waste,  and  are  now  subject  to 
strict  regulation.  Therefore,  the  kind  of 
disposal  that  led  to  these  Superfund 


sites  cannot  occur  for  nearly  all 
nonwastewaters  resulting  from  solvent 
use  of  2-meihoxyeiiianol. 

c.  Conclusion.  EPA  believes  that  2- 
methoxyethanol  does  not  satisfy  the 
criteria  for  listing  in  40  CFR 
261.11(a)(3).  Therefore,  EPA  is 
proposing  that  wastes  from  the  use  of  2- 
methoxyethanol  as  a  solvent  should  not 
be  listed  as  hazardous  waste  imder  40 
CFR  261.31.  While  risk  analyses 
indicate  some  potential  risk  from  air 
releases  of  2-methoxyethanol  stored  in 
open  tanks,  EPA  believes  that  this  risk 
from  residuals  that  are  currently 
regulated  hazardous  waste  woiild  not  be 
significant  because  all  of  the 
nonwastewater  residuals  were  stored  as 
regulated  hazardous  waste.  Therefore, 
these  wastes  £ire  already  hazardous,  and 
listing  is  not  necessary.  Regulations 
controlling  air  releases  of  volatile 
organics  from  storage  of  hazardous 
waste  have  recently  been  promulgated. 
(See  59  FR  62896,  December  6,  1994, 
and  February  9, 1996  at  61  FR  4903). 
Furthermore,  EPA  believes  that  the  risk 
assessment  overstated  the  risks 
presented  by  storage  in  tanks  because 
the  scenario  assumed  that  a  large 
fraction  of  the  stored  solvent  would 
escape;  this  seems  unlikely  if  the  waste 
is  being  stored  expressly  to  send  for 
further  treatment  or  fuel  blending.  For 
the  foregoing  reasons,  spent  solvent 
residuals  are  not  likely  to  pose  a 
significant  hazard  to  himian  health  and 
the  environment. 

F.  Methyl  Chloride 

1.  Industry  Identification 

In  1993,  U.S.  production  of  methyl 
chloride  was  estimated  to  be  218.8 
million  kilograms,  of  which  78  percent 
was  used  as  an  intermediate  in  the 
manufacture  of  chlorosi lanes;  16 
percent  was  used  in  the  production  of 
quaternary  ammonium  compoimds, ' 
agricultiual  chemicals,  and 
methycellulose;  approximately  3 
percent  was  exported;  and  the 
remainder  is  used  for  other  purposes, 
including  use  as  a  solvent. 


2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a-  Solvent  Use  and  Questionnaire 
Responses.  In  the  RCRA  3007 
Prequestionnaire  of  Solvent  Use,  32 
facilities  reported  the  use  of  a  combined 
total  of  1.04  million  kilograms  of  methyl 
chloride  in  1992,  In  the  RCRA  3007 
Questionnaire,  seven  facilities  reported 
the  use  of  623.645  kilograms  of  methyl 
chlonde  as  a  solvent.  This  reduction 
occurred  because  EPA  determined  from 
responses  to  the  full  questionnaire  that 
methyl  chloride  was  not  used  as  a 
solvent  m  some  facilities-  Of  the  seven 
facilities,  three  reported  the  use  of  small 
quantities  in  laboratories,  pnmarily  for 
liquid/liquid  extraction.  The  major  use 
was  reported  bv  two  butv!  rubber 
manufacturers,  which  accounted  for 
greater  than  99%  of  the  solvent  use  of 
methyl  chloride. 

Literature  searches  indicated  that 
methyl  chloride  may  be  used 

commercially  as  a  liquid  (under 
pressure)  and  has  solvent  applications 
in  the  production  of  butyl  rubbers, 
which  was  confirmed  by  the 
Questionnaire  respondents.  Other 
potential  solvent  uses  include  the 
dealumination  of  aluminosilicates;  a 
polymerization  medium;  a  blowing 
agent  for  StvTofoam;  a  medium  for  the 
synthesis  of  tert-chionne-ended 
polyisobutylenes  with  allyltrimethyl- 
silane;  and  a  specialty  solvent  in 
laboratory  applications.  These  uses  were 
not  confirmed  by  the  RCR.A  3007 
Questiormaire  respondents. 

b.  Physical/Chemical  Properties  and 
Toxicity.  Methyl  chloride  has  a 
moderate  solubility  in  water  of  0.648 
percent  by  weight  at  SCC.  Methyl 
chloride  is  a  gas  under  ambient 
conditions,  and  will  have  a  high  rate  of 
evaporation  from  water  to  air,  as 
evidenced  by  its  Henry's  Law  Constant 
of  4-5xi0"2  atm-m-''/mole.  It  has  a  Log 
Kow  of  0.91,  indicating  that  methyl 
chloride  has  a  low  potential  for 
absorption  to  soil  and  bioaccumulation 
in  organisms. 
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Methyl  chloride  can  biodegrade 
anaerobically.  It  will  also  hydrolyze  in 
water  to  give  methanol:  at  ambient 
temperatures,  the  half  life  in  water  is 
estimated  to  be  about  one  year.  Just 
considering  hydrolysis  alone,  this 
means  that  m  less  than  10  years  the 
concentration  of  methyl  chloride  would 
be  decreased  by  a  thousand-fold. 

Methyl  chloride  is  a  suspected 
carcinogen.  Using  an  oral  carcinogen 
slope  factor  (CSF)  of  1 .  3x10  "  •;  (mg/kg/ 
day)  ~ ',  EPA  calculated  that  exposure  to 
a  water  concentration  of  0.003  mg/L  for 
70  years  would  correspond  to  a  cancer 
risk  of  1x10-6.  The  inhalation  CSF  is 
1.8x10-*  (ug/m3)  - ',  which  corresponds 
tea  10 -6  risk  HBL  in  air  of  6x10 -"mg/ 

c.  Waste  Generation,  Characterization, 
and  Management.  Seven  respondents  to 
the  RCRA  3007  Questionnaire  reported 
the  generation  of  more  than  1.19  bilhon 
kg  of  residuals  resulting  from  the  use  of 
methyl  chloride  as  a  solvent;  nearly  all 
of  the  waste  from  the  production  of 
butyl  rubber.  The  vast  majority  of  this 
volume  was  wastewaters  (1.1  billion  kg), 
with  relatively  low  solvent 
concentrations.  The  remaining  wastes 
included  residuals  generated  from 
treatment  of  th?  wastewaters  (89  million 


kg  of  wastewater  treatment  sludge  and 
6.6  million  kg  of  sludge/ash  from  further 
treatment  of  the  sludge),  and  0.52 
million  kg  of  spent  solvent. 

The  wastewaters  were  all  sent  to 
wastewater  treatment  systems,  which 
included  aeration/biological  treatment 
in  tanks  or  surfece  impoundments.  The 
vast  majority  (89  million  kg)  of  the 
nonwastewaters  were  further  treated 
and  ultimately  landfilled  (6.6  million 
kg).  The  balance  of  the  nonwastewaters 
(0.52  million  kg)  were  managed  by 
thermal  treatment  (incineration  or 
energy  recovery  in  a  boiler/industrial 
furnace). 

Based  on  the  reported  waste  volumes 
and  concentration  of  the  methyl 
chloride  in  the  wastes,  loadings  of 
methyl  chloride  to  the  environment 
were  calculated  by  multiplying  the 
volume  (in  kilograms)  by  the 
concentration  (in  percent)  and  dividing 
by  100  (percent  conversion).  This 
calculation  provides  the  quantity  of 
methyl  chloride  in  the  waste  that  is 
available  for  potential  release  via 
management.  Table  5  presents  the 
reported  volumes  by  management 
practice,  and  the  amount  of  methyl 
chloride  contained  in  the  wastes. 

EPA  believes  that  the  waste 
management  practices  reported  in  the 


questionnaires  represent  the  plausible 
management  scenarios  for  spent  methyl 
chloride  wastes.  Nearly  all  of  the 
solvent  use  of  this  chemical  was 
accounted  for  by  the  two  facilities  that 
produce  butyl  rubber.  The  other 
facilities  that  reported  any  waste 
containing  methyl  chloride  reported 
corresponding  loadings  that  were 
extremely  small  (2  kg  total  loading).  One 
company  owns  both  butyl  rubber  plants, 
and  is  the  sole  producer  of  butyl  rubber 
in  the  country.  Given  this  highly 
specialized  solvent  use  of  this  chemical, 
the  Agency  is  confident  that  no  other 
significant  waste  management  practice 
for  the  associated  wastes  exists. 

To  assess  the  potential  risks 
associated  with  the  management  of 
these  wastes,  EPA  chose  to  model  an 
industrial  boiler  to  represent  the 
thermal  treatment  practices 
(incineration  and  fuel  blending).  To 
account  for  storage  prior  to  thermal 
treatment,  EPA  modeled  the 
accumulation  of  spent  methyl  chloride 
in  an  open  storage  tank.  To  assess  risks 
from  wastewater  treatment,  EPA  also 
modeled  potential  releases  from 
wastewater  treatment  in  a  surface 
impoundment. 


Table  5.— Waste  Statistics  for  Methyl  Chloride  Residuals 


Management  practice 

Incineration  

Energy  Recovery  (BIFs) _ 

Land  Disposal  

WWT— Tanks  

WWT— SI 


Number  of 
facilities 


Number  of 
streams 


Total  volume 
(kg) 


89^96,310 

225,000 

6,550.550 

60,000,000 

1.036,517,000 


Total  k>a(>- 
ing(kg) 


2 

2,250 

<S.5 

600 

175,000 


■  EPA  considered  the  potential  risks 
that  might  arise  from  the  land-based 
management  of  methyl  chloride  wastes 
in  landfills  and  surface  impoundments. 
EPA  does  not  believe  that  these 
management  practices  present  a 
significant  risk  for  the  following 
reasons. 

Two  wastes  were  reported  sent  to 
Subtitle  D  landfills.  The  larger  volume 
waste  (6.55  million  kg)  is  a  residual 
from  a  sludge  treatment  unit,  which 
includes  an  incinerator,  that  was  sent 
off-site  for  stabilization  and  placement 
in  a  landfill.  The  residual  was  reported 
to  have  only  a  "trace"  of  hydrocarbons. 
Methyl  chloride  is  readily  treated  by 
biodegradation  and  volatilization  in  an 
aerated  system  with  activated  sludge. 
Removal  efficiencies  for  methyl  chloride 
from  industrial  wastewater  treatment 
systems  are  reported  to  be  high  (greater 
than  98.9%;  see  the  U.S.  EPA  RREL 


Treatability  Database).  Therefore,  it  is 
unlikely  that  any  appreciable  level  of 
the  chemical  remains  in  this  treatment 
residual.  The  other  waste  sent  to  a 
landfill  was  a  small  volume  of  spent 
desiccant  (550  kg),  containing  relatively 
little  solvent  (<5.5  kg).  Neither  of  these 
wastes  is  expected  to  present  any 
significant  risk  due  to  negligible 
amounts  of  solvent  present. 

One  other  major  wastestream  (89 
million  kg)  was  reported  as  wastewater 
treatment  sludge,  however,  as  noted 
previously,  this  waste  was  actually  the 
waste  that  entered  the  sludge  treatment 
unit,  where  it  was  treated  to  give  the 
6.55  million  kg  sludge/ash  wastestream 
noted  above.  For  the  reasons  described 
previously,  EPA  believes  that  these  very 
low-concentration  wastes  are  typical  of 
the  types  of  wastes  that  are  likely  to  be 
landfilled.  Therefore,  EPA  believes  that 
no  significant  risks  are  likely  to  arise 


from  landfills  for  methyl  chloride 
wastes.  Furthermore,  methyl  chloride 
will  also  undergo  hydrolysis  in  water 
writh  a  half-life  of  less  than  one  year, 
and  hydrolysis  would  be  significant  for 
any  methyl  chloride  reaching  the 
groundwater.  For  example,  over  a  ten 
year  period  (which  would  correspond  to 
rapid  movement  off-site  from  a  landfill 
in  groundwater),  the  concentration  of 
methyl  chloride  would  drop  to  less  than 
0.001  of  the  level  leaving  the  landfill. 

The  two  wastewater  streams  reported 
were  sent  to  wastewater  treatment 
systems;  one  included  treatment  in 
tanks,  the  other  used  treatment  in  an 
aerated  surface  impoundment.  The 
wastewater  sent  to  the  impoundment 
was  reported  to  contain  relatively  high 
amounts  of  methyl  chloride  (175,000 
kg);  thus,  EPA  examined  this  process  in 
detail  for  risks  from  possible  releases  to 
air  and  groimdwater.  Using  the 
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estimated  loading  of  methyl  chloride 
reaching  the  surface  impoundment,  EPA 
modeled  the  potential  nsks  from  air 
releases  (see  risks  gi%en  m  the  next 
section).  The  Agency  does  not  believe 
that  nsks  are  likely  to  arise  from 
releases  to  groundwater  because  the 
impoundment  is  reported  in  the  3007 
survey  to  be  a  permitted  hazardous 
waste  management  unit.  EPA  confirmed 
that  the  unit  is  regulated  under  RCRA 
The  unit  is  subject  to  the  appLicabie 
regulations  in  40  CFR  264  mcluding: 
groundwater  monitoring,  corrective 
action,  and  closure  requirements. 
Therefore.  EP.-\  does  not  believe  that 
methvl  chloride  wastewaters  in  this  unit 
present  any  significant  nsk  via 
groundwater  releases  Furthermore, 
methvl  chionde  is  readily  treated  by 
biodegradation  and  volatilization  in 
wastewater  treatment  systems  in 
general;  the  impoundment  in  question  is 
an  aerated  system  with  activated  sludge 
that  should  efficienliy  remove  methyl 
chloride.  Removal  efficiencies  for 
methyl  chloride  from  mdustnai 
wastewater  treatment  systems  are 
reported  to  be  high  [greater  than  98.9%; 
see  the  U.S.  EPA  RREL  Treatability 
Database). 

EPA  also  considered  the  possibility 
that  the  combustion  of  methyl  chloride 
might  lead  to  formation  of  toxic 
products  of  incomplete  combustion 
(PKZs)  due  to  its  chlorine  content  The 
amount  of  methyl  rhlonde  in  the  wastes 
that  go  to  incineration  is  relalivelv  low 
The  actual  loading  in  the  wastes 
incinerated  was  reported  to  be  2  kg,  and 
these  wastes  were  report e<i  to  go  to 
hazardous  waste  incineration.  The 
waste  sent  offsite  for  combustion  in  a 
BIF  had  a  higher  loading  '2,250  kgj. 


however  this  waste  was  hazardous  due 
to  ignitability  (due  to  high  levels  of 
hydrocarbons  such  as  hexane  present) 
and  the  toxicity  characteristic  (due  to 
the  presence  of  benzene).  Therefore,  the 
wastes  sent  to  combustion  that 
contained  an  appreciable  level  of 
methyl  chloride  were  burned  as  a 
hazardous  waste.  EPA  recently 
proposed  rules  to  address  releases  from 
hazardous  waste  combustion  units  (see 
61  FR  17358,  April  19,  1996).  Therefore. 
EPA  does  not  believe  that  combustion 
products  are  likely  to  be  of  concern  for 
the  thermal  treatment  of  methyl 
chloride  wastes. 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment.  The  Agency 
performed  risk  bounding  and  high  end 
risk  estimates  using  the  approaches 
described  earlier  (see  Section  II. C)  to 
obtain  a  risk  for  each  plausible 
mismanagement  scenario.  Methyl 
chloride  is  a  suspected  carcinogen,  and 
EPA  used  cancer  risk  estimations  rather 
than  hazard  quotients  (the  latter  are 
used  to  measure  the  risk  for  non- 
carcinogenic  effects).  Where  the  risk 
exceeds  10  "  *  and  approaches  10  '  *  , 
exposure  poses  risks  of  concern  to 
hiunan  health  and  the  environment  The 
results  of  these  analyses,  given  m  terms 
of  the  increase  in  life- time  cancer  risk, 
over  are  shown  in  Table  6. 

Using  bouncfing  assumptions,  the 
Agency  estimated  that  management  of 
methyl  chloride  residuals  in  a  boiler 
could  result  in  an  inhalation  risk  of 
3.3x10  ~  '■•.  Risk  based  on  bounding 
assxmiptions  for  the  onsite  accumulation 
mismanagement  scenario  exceeded  an 
inhalation  risk  of  10~*.  and  EPA  then 
conducted  high  end  and  central 


tendency  risk  analyses  for  this  scenario. 
The  estimated  high  end  risk  assessment 
with  plausible  mismanagement  of 
methyl  chloride  wastes  by  onsite 
accumulation  in  an  uncovered  tank 
resulted  is  an  inhalation  risk  of  4x10 "«. 
The  estimated  high  end  risk  assessment 
exceeds  1x10    ''  only  with  the  pairing  of 
two  high  end  parameters  for  (1)  the 
waste  stream  and  receptor  distance  and 
(2)  the  waste  stream  and  storage 
duration.  The  estimated  central 
tendency  risk  was  2x10^  '°.  EPA 
believes  that  the  risk  assessment 
overstates  the  risks  from  tank  storage 
because  the  bounding  and  high  end  risk 
analyses  assumed  that  all  of  the  stored 
solvent  would  volatilize  from  the  tank, 
such  an  assumption  is  very  conservative 
because  these  wastes  are  being 
accumulated  for  fuel  blending. 

Risk  for  air  releases  from  an  aerated 
impoundment  were  estimated  using 
bounding-type  assumptions,  in  addition 
to  the  relatively  large  size  of  the  one 
impoundment  in  question.  EPA 
estimated  the  risk  from  the  aerated 
impoundment  to  be  7xl0  "  *.  The 
Agency  did  not  attempt  to  calciilate  a 
high  end  risk  for  the  impoundment, 
because  the  use  of  more  realistic 
parameters  was  expected  to  reduce  the 
risk  level  below  levels  of  concern.  For 
example,  the  closest  residence  to  the 
only  impoundment  in  question  is  2300 
feet,  far  beyond  the  txjunding 
assimaption  distance  of  100  meters.  In 
addition,  the  surface  impoundment  is 
regulated  as  a  hazardous  waste 
management  unit,  and  is  therefore 
subject  to  the  recently  promulgated 
regulations  limiting  releases  from 
impoundments  (see  Subpart  CC  in  40 
CFR  Part  264). 


Table  6.— Risk  Assessment  Results  fop  Methyl  Chloride 

ntsK 

Plausible  mismanagement  practtee 

te'SSy       '                     ^^^ 

High  end 

Nonwastewaters: 

•  On  Srte  AccumtHatioo 

•  Incineration .„....„..„„.............__^.......„....>,.....„.. 

2x10- '«» 

1.8x10-» 
3.3x10-"* 

7x10-« 

4x10-* 

Wastewaters 

•  Surtace  impoundment    „ 

"*         " 

All  nsks  are  cancer  nsk  for  direct  inhalation.  For  a  comptete  description  of  ttie  risk  assessment  methodokjgy  and  results,  see  the  background 

document  Assessment  of  Risks  from  tt^  Management  of  Used  Solvents. 


UMI 


b.  Environmental  Damage  Incidents. 
Methyl  chloride  has  been  detected  at 
three  Superfund  sites.  Two  of  the  sites 
(a  gravel  pit  and  a  landfill)  ceased 
operation  before  1980.  and  therefore 
disposal  occurred  prior  to  promulgation 
of  the  RCR.\  regulations.  The  third  site 
was  a  manufacturing  facility  which  was 


in  operation  from  1902  to  1982, 
indicating  that  all  but  a  limited  amount 
of  disposal  predated  the  RCR.^  controls 
The  major  activities  at  this  third  site 
included  milling,  refrigeration,  circuit 
board  manufacturing,  and  photo 
processing.  The  primary  constituents  of 
concern  at  all  three  sites  are  a  variety  of 


volatile  organic  compounds,  and  it  is 
possible  that  methyl  chloride  may  be  a 
degradation  product  from  other 
chlorinated  chemicals.  The  ROD 
database  indicates  that  methyl  chloride 
has  contaminated  the  groimd  water  at 
two  of  the  sites  (no  information  on 
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concentration  levels  or  affected  media  is 
available  for  the  third  site). 

Wastes  deposited  at  the 
manufacturing  site  were  reported  to 
include  cleaning  solvents  used  in  circuit 
board  manufacturing  processes,  but  the 
ROD  database  does  not  cite  the  uses  of 
any  of  the  wastes  found  at  the  site.  Most 
important,  however,  this  site  was  also 
used  as  a  refrigeration  plant,  and  methyl 
chloride  was  used  as  a  refrigeration 
agent  in  the  past.  Because  methyl 
chloride  is  a  gas  under  ambient 
conditions,  EPA  does  not  believe  that  it 
is  likely  that  wastes  at  these  sites  were 
derived  from  the  use  of  methyl  chloride 
as  a  solvent.  The  3007  Survey  indicated 
that  the  only  significant  use  of  this 
chemical  as  a  solvent  is  in  the  butyl 
rubber  industry,  and  none  of  the  damage 
cases  were  from  that  industry. 
Furthermore,  the  vast  majority  of  methyl 
chloride  is  used  as  a  synthetic  reactant 
in  industrial  chemical  processes,  with 
very  httle  used  as  a  solvent.  Therefore, 
EPA  did  not  consider  these  damage 
cases  in  its  Usting  decision  for  methyl 
chloride. 

c.  Conclusion.  EPA  believes  that 
methyl  chloride  does  not  satisfy  the 
criteria  for  Usting  in  40  CFR 
261.11(a)(3).  Therefore.  EPA  is 
proposing  that  wastes  from  the  use  of 
methyl  chloride  as  a  solvent  should  not 
be  listed  as  hazardous  waste  under  40 
CFR  261.31.  Under  certain 
circvmnstances,  the  risk  assessment 
indicates  some  potential  risk  from 
onsite  accumulation  of  methyl  chloride 
residuals.  However,  the  estimated  high- 
end  cancer  risk  was  4x10  ~*.  This  risk  is 
at  the  low  end  of  EPA's  range  of  concern 
for  listing  (10"*  to  lO"'*).  Furthermore, 
EPA  believes  that  the  risk  assessment 
overstated  the  risks  presented  by  storage 
in  tanks  because  the  scenario  assumed 
that  all  of  the  stored  solvent  would 
escape;  this  seems  unhkely  if  the  waste 
is  being  stored  expressly  to  send  for 
further  treatment  or  fuel  blending.  In 
addition,  EPA  believes  that  this  risk 
would  not  be  significant  for  these 
residuals  because  they  are  regulated 
hazardous  wastes.  The  air  release  from 
aerated  wastewater  treatment  basins  is  a 
more  plausible  occurrence,  and  EPA 
calculated  a  bounding  risk  of  7x10"*, 
also  at  the  low-risk  end  of  the  Agency's 
range  of  concern.  However,  as  noted 
previously,  the  wastewaters  generating 
the  potential  risk  due  to  aeration  in  an 
impoundment  are  going  to  a  unit  that  is 
a  permitted  hazardous  waste 
management  unit.  Thus,  in  both  cases, 
the  recently  promulgated  regulations 
limiting  air  releases  from  storage  tanks 
and  impoimdments  would  apply  (see 
Subpart  CC.  40  CFR  Part  264). 


Furthermore,  potential  air  releases  of 
methyl  chloride  from  the  key  waste 
generators  are  being  addressed  by  other 
EPA  programs.  Under  the  authority  of 
the  Clean  Air  Act.  the  Agency 
investigated  air  releases  of  methyl 
chloride  by  butyl  rubber  manufacturers. 
EPA  proposed  standards  (see  Standards 
for  HAP  Emissions  from  Process  Units 
in  the  Elastomers  Manufacturing 
Industry,  60  FR  30801,  June  12,  1995) 
that  address  releases  from  these 
facilities,  including  storage  tanks  and 
wastewater  treatment  systems.  The 
Agency  believes  that  air  regulations  that 
result  from  this  activity  can  lead  to  a 
more  integrated  control  of  risks  than  the 
limited  hazardous  waste  regulations  that 
could  be  imposed.  For  all  of  these 
reasons,  therefore,  the  Agency  has  made 
a  determination  that  wastes  resulting 
from  the  use  of  methyl  chloride  as  a 
solvent  should  not  be  listed  as 
hazardous  waste  under  40  CFR  261.31. 

G.  Phenol 

1.  Industry  Identification 

In  1993,  U.S.  production  of  synthetic 
phenol  was  estimated  to  be  1.6  biUion 
kilograms,  of  which  34  percent  was 
consumed  in  the  production  of  phenoUc 
resins  (particularly  phenol- 
formaldehyde  resins),  34  percent  was 
consumed  in  the  production  of 
bisphenol-A,  15  percent  was  consumed 
in  the  production  of  caprolactam  and 
adipic  acid,  3  percent  was  consumed  in 
the  production  of  aniline,  5  percent  was 
consumed  in  the  production  of  alkyl 
phenols,  and  5  percent  was  consiuned 
in  the  production  of  xylenols.  Five 
percent  was  exported  and  the  remaining 
2  percent  was  used  in  other  ways, 
including  as  a  solvent. 

2.  Description  of  Solvent  Usage  and 
Resulting  Wastes 

a.  Solvent  Use  and  Questionnaire 
Responses.  In  response  to  the  RCRA 
§  3007  Prequestionnaire  of  Solvent  Use, 
99  facilities  indicated  that  2.21  million 
kg  of  phenol  were  used  as  a  solvent  at 
the  site  in  1992.  Thirty-one  facilities 
reported  a  1993  combined  use  of  1.43 
billion  kilograms  of  phenol  as  a  solvent 
in  response  to  the  RCRA  3007 
Questionnaire  of  Solvent  Use.  This  large 
increase  was  due  to  a  change  in 
reporting  by  one  facility  resulting  in  an 
increased  use  of  over  one  billion 
kilograms.  The  facility  produces  its  own 
phenol  for  use  and  did  not  report  this 
use  correctly  in  the  Prequestionnaire. 
This  facility  (a  petroleum  refining 
facility)  reported  the  production  of 
native  phenol  as  a  byproduct  of  other 
processes.  This  native  phenol  is  not 
reflected  in  the  synthetic  phenol 


production  totals,  although  its  use  is 
reflected  in  1993  totals.  EPA  surveyed 
all  petroleum  refineries  and  is  confident 
that  additional  quantities  of  native 
phenol  are  not  produced  and 
subsequently  used  as  a  solvent  in  this 
industry. 

Literature  searches  indicated  that 
phenol  may  be  used  as  an  extraction 
solvent  in  petroleum  refining,  especially 
in  the  processing  of  lubricating  oils;  in 
biological  applications;  in  other 
chemical  industry  and  laboratory 
processes:  and  as  a  reagent  in  chemical 
analysis.  Minor  uses  may  include  use  as 
a  general  disinfectant,  either  in  solution 
or  mixed  with  slaked  lime,  etc.,  for 
toilets,  stables,  cesspools,  floors,  drains, 
etc.;  for  the  manufacture  of  colorless  or 
light-colored  artificial  resins,  and  in 
many  medical  and  industrial  organic 
compounds  and  dyes. 

According  to  the  respondents  to  the 
RCRA  3007  Questionnaire  of  Solvent 
Use,  phenol  is  used  as  a  solvent  for  four 
primary  purposes:  as  an  extraction 
medium  in  the  production  of  lube  oil 
stock  using  the  "Duo-Sol"  process:  as  a 
coating  remover  in  the  microelectronic 
and  automotive  industries;  as  a  reaction 
or  synthesis  medium;  and  as  a  solvent 
in  laboratory  analysis. 

The  vast  majority  (>99.9%)  of  the 
solvent  use  of  phenol  is  in  the 
petroleum  industry.  The  Duo-Sol 
process  is  used  widely  in  the  extraction 
of  lube  stock  and  fuel  from  crude  oil 
residuals.  In  this  process,  phenol  acts  as 
an  extraction  medium  to  separate  the 
extract  (subsequently  sent  to  fuels 
refining)  and  the  raffinate  (subsequently 
sent  to  a  dewaxing  unit).  The  extract 
and  raffinate  enter  a  second  set  of 
extraction  imits,  where  phenol  is 
removed.  The  phenol  is  dried  and 
forwarded  to  the  first  extractor  along 
with  makeup  phenol  and  crude 
residual.  The  Duo-Sol  solvent  does  not 
become  spent.  Losses  are  attributable  to 
attrition  to  product  and  minor  loss  to 
wastewater.  Phenolic  wastewater  is 
removed  from  the  system  and  forwarded 
to  waste  management. 

Although  the  industries  are  quite 
different,  the  use  of  phenol  as  a  coating 
remover  by  the  microelectronic  and 
automotive  industry  is  similar.  Phenol 
is  used  to  remove  photoresist  in  the 
production  of  sertiiconductors.  In  the 
automotive  industry,  phenol  is  used  in 
combination  with  other  solvents  to 
remove  coatings  frtjm  automotive 
wheels.  It  is  also  used  (in  conjunction 
with  other  solvents)  in  the  aircraft 
maintenance  industry  for  depainting 
purposes. 

Finally,  much  smaller  uses  are 
attributable  to  the  use  of  phenol  as  a 
reaction  or  synthesis  medium  in  the 
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organic  chemicals  industry  and  as  a 
laboratorv  solvent  across  a  variety  of 
industries. 

b  Phvsical/Chemical  Properties  and 
Toxicity  Phenol  is  a  solid  at  room 
temperature.  It  has  a  solubility  in  water 
of  80  grams  per  liter  at  25''C.  indicating 
that  it  is  highlv  soluble.  With  a  vapor 
pressure  of  35  mm  Hg  at  25''C.  phenol 
is  moderately  volatile  at  ambient 
temperatures.  The  Henry's  Law 
Constant  of  1.3x10"*  atm-mVniole  for 
phenol  indicates  that  phenol  has  a 
reiativelv  low  evaporation  rate  from 
■Aater  The  Log  K<,«  for  phenol  is  1.46. 
mdicatmg  that  it  has  a  relatively  low 
tendency  to  sorb  to  soil  organic  matter, 
and  a  low  tendency  to  bioaccumulate  in 
organism.';. 

Phenol  rapidly  biodegrades  to  COi 
and  water  in  soil,  sewage,  fresh  water, 
and  sea  water.  This  biodegradation  will 
slow  under  anaerobic  conditions,  but 
still  occurs  in  groundwater. 

Phenol  is  a  Class  D  carcinogen  and  no 
carf:inogen  slope  factor  has  been 
deyeloped  Phenol  has  an  provisional 
RfCof  2x10"-  mg/m^and  an  RfD  of 
6x10^  '  mg/kg/day;  these  correspond  to 
an  air  HBL  of  2x10  "  ^  mg/m'  and  a 
water  HBL  of  20  mg/L.  These  health- 
based  numt)ers  are  provisional  and  have 
not  undergone  external  peer  review.  The 
.Agency  plans  to  complete  an  external 
peer  review  of  these  health-based 
numbers  prior  to  issuing  a  final 


determination.  EPA  requests  comments 
on  the  appropriateness  of  the 
provisional  numbers,  and  seeks  any 
additional  data  on  the  toxicity  of 
phenol. 

c.  Waste  Generation,  Characterization, 
and  Management.  Twenty-four  facilities 
reported  the  generation  of  residuals 
from  the  use  of  phenol  as  a  solvent 
totaling  52.5  million  kilograms.  The 
largest  portion  of  these  wastes.  52.3 
million  kilograms,  or  99.6  percent,  were 
phenolic  wastewaters  containing  from 
0.01%  to  almost  8  percent  phenol.  The 
remaining  nonwastewater  residuals 
were  high  organic  wastes,  primarily 
spent  solvent  (197,000  kg),  and  small 
volumes  of  filter  media,  spent  carbon, 
and  debris  containing  low  levels  of 
phenol.  In  1993,  92  percent  of  the 
nonwastewaters  were  classified  as 
hazardous  waste,  and  8  percent  was 
classified  as  nonhazardous. 

Facilities  generating  high-volimie 
wastewaters  managed  these  wastes  via 
wastewater  treatment.  These  facilities 
consist  predominantly  of  petroleum 
refineries  and  have  sophisticated 
wastewater  treatment  systems  in  place 
that  include  primary  treatment, 
biological  treatment,  and  off-site 
secondary  treatment.  Facilities  managed 
nonwastewaters  through  some  form  of 
thermal  treatment,  either  blending  of  the 
residual  for  fuel  or  burning  in  a  boiler 
or  incinerator. 


Based  on  reported  waste  volumes  and 
concentration  of  phenol  in  the  wastes, 
loadings  of  phenol  to  each  waste 
management  practice  were  calculated. 
Table  7  pre.sents  the  total  volumes  of 
wastes  and  total  solvent  content  for  the 
waste  management  practices. 

EPA  believes  that  the  waste 
management  practices  reported  in  the 
questionnaires  represent  the  plausible 
management  scenarios  for  spent  phenol 
wastes.  Nearly  all  of  the  solvent  use  of 
this  chemical  (>99.9%)  was  attributed 
the  petroleum  industry,  which  EPA 
surveyed.  Furthermore,  other  minor 
uses  were  also  examined  in  detail 
Given  that  the  major  uses  of  this  solvent 
were  very  specialized  (e.g.,  extraction  of 
lube  oil),  the  Agency  is  confident  that 
no  other  significant  wa,ste  management 
practices  for  the  associated  wastes  are 
likely  to  exist. 

To  assess  the  potential  risks  for 
management  of  phenol  wastes.  EPA 
selected  several  management  practices 
for  modeling.  To  represent  the  thermal 
treatment  process  (incineration, 
industrial  boilers,  fuel  blending).  EPA 
chose  an  industrial  boiler.  To  account 
for  risks  from  the  accumulation  of 
residuals  for  thermal  treatment.  EP.-A 
modeled  an  uncovered  storage  tank.  To 
assess  risks  arising  from  wastewater 
treatment,  EP.A  modeled  treatment  in  an 
aerated  wastewater  treatment  tank. 


Table  7.— Waste  Statistics  for  Phenol  Residuals 


Management  practice 

Number  of 
tacflities 

Number  o< 
streams 

Total  volume 
(kg) 

Total  loacJ- 
ing  (kg) 

Incineration _ 

14 

4 
1 
1 
1 
3 

28 

4 
1 
1 
1 
3 

103.055 

97.526 

9 

153 

40,000,000 
12,323,813 

23.110 

Fuel  Blending 

Energy  Recovery  (BIFs)  ... 
Storage             

»•••••■••••>•»■••••■•••••■  •»•■••••■■  >■  ■*■■ 



12,764 

<0.001 

92 

WWT— Tanks  

""" «.^.............«.....~ 

3,600 

VVWT— Si  

355,758 

UMI 


The  .\gency  considered  potential  risks 
that  might  arise  from  the  land-based 
management  of  phenol  wastes,  i.e., 
landfills,  and  surface  impoundments. 
EPA  does  not  believe  that  these 
management  practices  present 
significant  risk  for  the  following 
reasons 

None  of  the  .38  wastestreams 
containing  spent  phenol  were  reported 
to  go  to  a  landfill.  This  is  not  surprising 
given  that  there  are  few  phenol  wastes 
that  are  generated  as  solids.  The  only 
waste  solids  that  contained  any 
significant  level  of  phenol  was  spent 
carbon,  and  this  was  sent  for 
regeneration  or  incineration.  EPA  also 
could  find  no  reason  to  suggest  that  the 
practice  of  landfilling  was  likely  to 


increase.  Wastewater  treatment 
residuals  may  be  landfilled,  but  are 
unlikely  to  contain  significant  levels  of 
phenol,  because  the  chemical  is 
removed  by  such  treatment  due  to  its 
susceptibiUty  to  biodegradation  (>99%; 
see  the  U.S.  EPA  RREL  Treatability 
Database).  Wastes  with  higher  organic 
content  were  thermally  treated,  and 
most  (about  92%)  of  the  thermal 
treatment  was  in  hazardous  waste  units 
or  fuel  blending.  Therefore,  none  of  the 
wastes  with  significant  phenol 
concentration  are  likely  to  be  placed  in 
a  landfill. 

Three  wastewaters  with  spent  phenol 
were  reported  to  go  to  surface 
impoundments,  and  these  were 
impoundments  that  were  part  of  a 


wastewater  treatment  train.  In  two  of 
these  cases,  the  phenol  concentration 
was  below  the  water  health-based  level 
after  mixing  at  the  headworks.  prior  to 
reaching  the  surface  impoundment.  The 
phenol  concentration  for  one 
wastewater  sent  to  an  off-site 
wasteyvater  treatment  system  was 
reported  to  range  from  the  HBL  (20 
mg/Lj  up  to  an  order  of  magnitude 
higher  (180  mg/L)  at  the  headworks. 
However,  as  noted  above,  this  level  of 
phenol  is  expected  to  be  efficiently 
treated  (>99%)  by  the  activated  sludge, 
such  that  little  phenol  would  be 
available  for  release  to  the  groundwater. 
In  general,  facilities  have  effluent 
limitations  for  chemicals  such  as 
phenol,  so  that  treatment  must  occur 
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prior  to  discharge.  In  addition,  an\ 
phenol  is  quite  susceptible  to 
biodegradation,  so  that  any  of  the 
chemical  released  to  the  groundwater  is 
expected  to  undergo  biodegradation, 
further  reducing  an\  potential  risk. 
Information  on  the  specific  surface 
impoundment  receiving  the  phenol 
wastewater  of  concern  also  indicates 
that  groundwater  releases  from  the  unit 
are  not  likely  to  be  significant.  The 
ground  water  in  the  immediate  area  was 
reported  to  be  a  class  3  aquifer,  which 
is  not  considered  a  potential  source  of 
drinking  water,  and  the  closest  private 
or  public  well  was  reported  to  be  4,900 
feet  from  the  unit.  Therefore,  due  to  the 
dilution  at  the  head  works,  the 
susceptibility  of  phenol  to 


biodegradation,  and  the  specific  facts 
related  to  the  surface  impoundment  of 
concern,  EPA  does  not  believe  that  the 
treatment  of  phenol  wastes  in  surface 
impoundments  presents  a  significant 
risk. 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment.  The  Agency 
performed  risk  bounding  and  high  end 
risk  estimates  using  the  approaches 
described  earlier  (see  Section  II.C)  to 
obtain  a  hazard  quotient  (HQ)  for  each 
plausible  mismanagement  scenario. 
Where  the  HQ  exceeds  1 ,  exposure  is 
expected  to  pose  a  risk  to  himian  health 
and  the  environment.  The  results  of 
these  analyses  are  shown  in  Table  8. 


Using  bounding  assumptions,  the 
Agency  estimated  that  management  of 
phenol  residuals  in  a  boiler  could  result 
in  an  inhalation  HQ  of  l.lxlQ-s.  Risk 
based  on  bounding  assumptions  for  the 
other  plausible  mismanagement 
scenarios  (an  aerated  tank  and  on  site 
accumulation)  exceeded  an  inhalation 
HQ  of  1,  and  EPA  then  conducted  high 
end  and  central  tendency  risk  analyses 
for  these  scenarios. 

The  estimated  high-end  risk 
assessment  with  plausible 
mismanagement  of  phenol  wastes  in  an 
aerated  tank  is  an  inhalation  HQ  of 
0.002,  and  on  site  accumulation  is  an 
inhalation  HQ  of  0.5.  These  results 
indicate  minimal  risk  through  the 
inhalation  pathway  for  these  scenarios. 


Table  8.— Risk  Assessment  Results  for  Phenol 


Plausible  mismanagement  practice 


Wastewaters 

•  Treatment  in  Aerated  Tanks  , 
Nonwasiewaters 

•  On  Site  Accumulation 

•  Incjneration  


Hazard  quotient  (HQ) 


Central 
tendency 


2x10-' 
0.005 


Bounding 


3.3 

12 
1.1x10-» 


High  end 


0.002 
0^ 


All  risks  are  direct  mhaiatior-   ^or  a  complete  description  of  the  rist<  assessment  methodotogy  and  results,  see  the  background  document  As- 
sessment o(  Risks  from  the  Management  ot  used  Solvents. 


b.  Environmental  Damage  Incidents, 
EPA  investigated  damage  incidents  at 
which  phenol  was  an  identified 
contaminant  at  the  site.  Based  on  a 
review  of  identified  damage  instances, 
no  single  instance  of  damage  was 
identified  that  could  be  tied  to  use  of 
phenol  as  a  solvent.  Phenol  is  identified 
as  a  contaminant  at  25  sites  in  the  ROD 
database,  however,  "phenol"  is  often 
listed  as  a  class  of  compounds.  Listings 
where  the  contaminant  was  listed  as 
"phenols"  or  "phenolics"  were  not 
considered  by  EPA  further,  unless  a 
specific  concentration  of  phenol  was 
identified. 

Furthermore,  most  of  the  damage 
cases  found  for  phenol  were  for  sites  at 
which  disposal  took  place  many  years 
ago.  Only  seven  facilities  identified  with 
phenol  contamination  appeared  to  have 
operated  since  the  RCRA  regulations 
were  first  promulgated  (1980),  and  even 
at  these  sites,  disposal  typically 
occurred  decades  before  1980  and 
ceased  in  the  early  1980's.  These  seven 
cases  included:  two  landfills,  three 
chemical  manufacturers  (including  a 
pesticide  manufacturer  and  a  textile  dye 
manufacturer),  one  cement  production 
■facility,  and  one  chemical  waste  storage 
and  processing  facility. 

Levels  of  phenol  reported  at  these 
seven  sites  showed  maximum 


concentrations  of  20  ppm  in  soils,  8 
ppm  in  groundwater,  and  0,47  ppm  in 
surface  water.  However,  a  wide  variety 
of  chemicals  were  present  at  these  sites, 
and  it  is  possible  that  the  phenol 
present  may  have  been  a  contaminant  or 
degradation  product  of  these  other 
chemicals,  No  damage  case  was 
identified  that  could  be  tied  to  use  of 
phenol  as  a  solvent.  In  addition,  phenol 
is  produced  in  relatively  large  volumes, 
and  only  a  very  small  fraction  is  used 
as  a  solvent,  except  for  the  specialized 
use  of  phenol  in  the  petroleum  industry 
(none  of  these  sites  were  related  to  the 
petroleum  industry).  The  solvent  uses 
identified  for  phenol  were  limited  to 
several  types  of  industries  (petroleum 
refining,  electronics,  and  automotive 
industries),  and  none  of  these  sectors 
were  represented  by  facilities  identified 
as  having  phenol  contamination  on  site. 
The  3007  Survey  showed  that,  of  the 
phenol  nonwastewater  residuals 
reported  to  be  generated  in  1993,  92% 
were  classified  as  hazardous.  Therefore, 
most  of  the  wastes  currently  generated 
from  use  of  phenol  as  a  solvent  could 
not  be  legally  managed  under  RCRA  in 
the  same  manner  as  the  wastes  were  at 
the  contaminated  sites.  For  all  of  the 
above  reasons,  therefore,  EPA  does  not 
believe  that  the  damage  cases  provide 
any  relevant  information  on  the 


potential  risks  posed  by  phenol  solvent 
wastes. 

c.  Conclusion 

EPA  believes  that  phenol  does  not 
satisfy  the  criteria  for  listing  in  40  CFR 
261.11(a)(3).  Therefore,  EPA  is 
proposing  that  wastes  from  the  use  of 
phenol  as  a  solvent  should  not  be  listed 
as  hazardous  waste  under  40  CFR 
261.31.  The  Agency's  risk  assessment 
indicates  that  spent  phenol  residuals  are 
not  considered  to  pose  a  substantial  risk 
under  the  plausible  management 
scenarios  assessed.  Thus,  these 
residuals  do  not  appear  to  be  managed 
in  a  manner  that  poses  a  threat  to 
human  health  and  the  environment. 
High-end  analysis  revealed  air  risks 
fix)m  wastewater  treatment  and  storage 
tanks  were  below  levels  of  concern. 
Furthermore,  some  of  the  assumptions 
made  in  these  assessments  are  likely  to 
have  resuhed  in  an  overestimation  of 
risk.  For  example,  the  storage  tank 
scenario  assumed  the  phenol  would 
volatilize;  this  seems  somewhat  unlikely 
if  the  waste  is  being  accumulated  for 
subsequent  incineration  or  fuel 
blending.  Also,  wastes  with  higher 
organic  content  were  thermally  treated, 
and  most  (92%)  treatment  was  in 
hazardous  waste  units  or  fuel  blending. 
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H.  2-Ethoxyethanol  Acetate  (2-EEA) 

1.  Industry  Identification 

The  1993,  U.S.  production  of  2- 
ethoxyethanol  acetate,  also  known  as 
ethylene  glycol  monoethyl  ether  acetate, 
was  22.3  million  kilograms.  Data 
indicate  a  rapidly  declining  market  for 
2-ethoxyethanol  acetate.  In  1983,  total 
estimated  use  was  59.5  million 
kilograms.  By  1987,  that  had  dropped  to 
36.8  million  kilograms  and  dropped 
again  in  1988  to  31.8  million  kilograms. 
E.xports  have  increased  steadily  and 
now  represent  79  percent  of  the 
production  in  1993.  2-Ethoxyethanol 
acetate  is  used  primarily  for  its  solvent 
properties.  Us  most  extensive  use,  until 
recently,  has  been  in  the  formulation  of 
photoresist  used  in  the  manufacture  of 
semiconductors.  While  the  formulators 
of  photoresist  would  be  considered 
solvent  users  for  the  purposes  of  this 
study,  photoresist  users  generally  are 
not.  Semiconductor  manufacturers  may 
fall  within  the  scope  of  this  industry 
study  if  they  use  2-ethoxyethanol 
acetate  to  clean  the  edges  of 
semiconductors.  However,  the  use  of  a 
formulation  that  contains  a  solvent, 
such  as  photoresist,  does  not  constitute 
use  of  the  solvent. 

The  use  of  2-ethoxyethanol  acetate  in 
the  semiconductor  industry  is  being 
phased  out  Other  solvents,  including  n- 
methyl  pyrollidone,  n-butyl  acetone, 
and  higher  order  glycol  ethers,  such  as 
propylene  glycol  ethers,  are  being  used 
as  substitutes. 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Responses.  In  the  RCRA  3007 
Frequestionnaire  of  Solvent  Use,  121 
facilities  reported  the  use  of  1.16 
million  kilograms  of  2-ethoxyethanol 
acetate.  In  the  RCRA  3007 
Questionnaire,  22  facilities  reported  the 
use  of  0  27  million  kilograms  of  2- 
ethoxyethanol  acetate.  This  decrease 
reflects  the  elimination  from  further 
analysis  of  14  facilities  that  are 
semiconductor  manufacturers  whose 
sole  use  of  2-ethoxyethanol  acetate  is 
due  to  its  presence  in  photoresist. 
Semiconductor  manufacturers  who 
reported  the  use  of  2-ethoxyethanol 
acetate  as  an  edge  cleaner  or  for  other 
cleaning  purposes  were  included  in  the 
use  study  One  additional  facility  was 
eliminated  from  study  because  its  sole 
use  of  2-ethoxyethanol  acetate  was  due 
to  its  presence  in  a  paint  used  in  coating 
operations. 

The  facilities  who  reported  the  use  of 
2-ethoxyethanol  acetate  in  the  RCRA 
3007  Questionnaire  use  it  most  often  for 
tank  cleaning  or  degreasing  in 


conjunction  with  processes  that 
incorporate  the  solvent  into  the 
products.  2-Ethoxyethanol  acetate  is 
used  for  tank  cleaning  at  three  facilities 
between  batch  manufacturing 
operations  in  which  2-ethoxyethanol  is 
one  of  the  materials  in  the  formulation. 
At  one  facility,  the  tank  clean  out  is 
incorporated  into  the  next  product 
batch,  thus  reducing  losses  to  waste. 
Another  facility  uses  2-ethoxyethanol 
acetate  to  clean  filter  housings. 

2-Ethoxyethanol  acetate  is  used  to 
adjust  the  viscosity  of  adhesives  applied 
during  the  manufacture  of  circuit 
boards.  A  mixture  of  2-ethoxyethanol 
acetate  and  methylene  chloride  (already 
regulated  as  Hazardous  Waste  Numbers 
FOOl  and  F002)  is  used  to  clean  curtain 
coating  equipment  in  the  same  process. 
A  small  number  of  facilities  in  the 
semiconductor  manufacturing  sector  use 
2-ethoxyethanol  acetate  for  thiiming  of 
photo  lithographic  materials.  This  2- 
ethoxyethanol  acetate  is  not  part  of  the 
formulation  of  prepurchased  photoresist 
and,  thus,  meets  the  Agency's  definition 
of  solvent. 

2-Ethoxyethanol  acetate  also  is  used 
as  a  reaction,  synthesis,  or  dissolution 
medium  for  raw  materials  in  the 
chemical  manufacturing  sector.  Finally, 
2-ethoxyethanol  acetate  is  used  to  a 
small  extent  in  laboratories  for  specialty 
analyses.  Literature  searches  suggested 
other  uses  for  2-ethoxyethanol  acetate, 
however  these  uses  were  not  confirmed 
by  the  industry  study,  and  were  not 
considered  in  EPA's  listing  analysis. 

b.  Physical/Chemical  Properties  and 
Toxicity.  2-Ethoxyethanol  acetate  has  a 
solubility  in  water  of  22.9  wt.  percent  in 
water,  indicating  that  the  solvent  is 
highly  water  soluble.  With  a  vapor 
pressure  of  2.0  mm  Hg  at  20''C,  2- 
ethoxyethanol  acetate  is  highly  volatile 
and  can  be  exf>ected  to  volatilize  to  air 
from  open  tanks  and  containers.  The 
Henry's  Law  Constant  for  2- 
ethoxyethanol  acetate  is  1.9x10  ~*  atm- 
m^/mole,  indicating  that  it  has  a 
moderate  rate  of  evaporation  from 
water.  The  Log  Kow  for  2-ethoxyethanol 
acetate  is  not  known,  however,  given  its 
high  water  solubihty,  the  chemical  is 
not  expected  to  sorb  to  soils  or 
bioaccumulate  in  organisms. 

2-Ethoxyethanol  acetate  is  not 
classified  as  a  carcinogen.  The  chemical 
has  an  RfC  of  7x10-2  mg/m^  and  a  RfD 
of  2x10-2  mg/kg/day.  These  values 
correspond  taan  air  HBL  of  7x10  "  ^  mg/ 
m3  and  a  water  HBL  of  0.7  mg/L. 

c.  Waste  Generation,  Characterization, 
and  Management.  The  22  facilities 
reported  the  generation  of  1.2  million 
kilograms  of  residuals  from  the  use  of  2- 
ethoxyethanol  acetate  as  a  solvent.  The 
residuals  include  0.95  million  kilograms 


of  nonwastewaters  containing  variable 
levels  of  2-ethoxyethanol  acetate.  These 
facilities  also  reported  the  generation  of 
0.25  million  kilograms  of  wastewaters 
containing  2  percent  or  less  of  2- 
ethoxyethanol  acetate. 

Essentially  all  (99.8%)  of  the 
nonwastewaters  in  1993  were  reported 
to  be  characteristically  hazardous  or 
mixed  with  listed  hazardous  waste,  and 
therefore  were  managed  as  hazardous 
waste  through  some  form  of  thermal 
treatment  (fuel  blending  or  combustion 
in  a  boiler  or  incinerator).  The 
wastewaters  were  managed  in  aerated 
tanks,  quiescent  tanks,  and  through 
discharge  to  a  Publicly  Owned 
Treatment  Works  (POTvVs). 

Based  on  reported  waste  volumes  and 
concentrations  of  2-ethoxyethanol 
acetate  in  the  waste,  loadings  of  2- 
ethoxyethanol  acetate  were  calculated. 
Table  9  presents  the  total  volumes  of 
wastes  and  total  solvent  content  for  the 
different  waste  management  practices. 

EPA  believes  that  the  waste 
management  practices  reported  in  the 
questionnaires  represent  the  plausible 
management  scenarios  for  spent  2- 
ethoxyethanol  acetate  wastes.  The  use  of 
2-ethoxyethanol  acetate  has  been 
decreasing  dramatically  in  recent  years, 
thus,  other  generators  of  this  solvent 
waste  are  unlikely  to  exist.  To  assess  the 
potential  risks  for  management  of  2- 
ethoxyethanol  acetate  wastes,  EPA 
selected  several  management  practices 
for  modeling.  To  represent  the  thermal 
treatment  process  (incineration, 
industrial  boilers,  fuel  blending),  EPA 
chose  an  industrial  boiler.  To  account 
for  risks  from  the  accumulation  of 
residuals  for  thermal  treatment,  EPA 
modeled  an  uncovered  storage  tank.  To 
assess  risks  arising  from  wastewater 
treatment.  EPA  modeled  treatment  in  an 
aerated  wastewater  treatment  tank. 

None  of  the  38  wastestreams  were 
reported  to  go  to  land  disposal  in 
landfills  or  impoundments.  Solids  (rags, 
containers,  lab  wastes)  containing  spent 
solvent  were  all  incinerated,  and 
wastewaters  are  all  treated  in  tanks.  In 
the  face  of  the  existing  practices,  EPA 
finds  it  implausible  that  high  organic 
wastes  or  aqueous  liquids  currently  sent 
to  thermal  treatment  would  be  managed 
in  a  landfill.  The  large  percentage  of 
spent  2-ethoxyethanol  acetate  wastes 
that  are  already  hazardous  is  precluded 
from  land  disposal  in  Subtitle  D  units, 
and  no  evidence  exists  to  suggest  that 
any  wastes  containing  spent  2- 
ethoxyethanol  acetate  would  be  placed 
in  a  landfill.  Any  riiange  from  the 
current  practice  of  treatment  of 
wastewaters  in  tanks  to  treatment  in 
impoundments  also  seems  unlikely 
given  the  associated  costs  for  such  a 
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change.  However,  this  solvent  is 
removed  from  wastewaters  bv 
volatilization,  therefore  even  if  the 


practice  occurred,  treatment  in  an 
aerated  impoundment  would  be 
expected  to  rapidly  remove  the  solvent 


and  make  any  releases  to  groundwater 
unlikely. 


Table  9.— Waste  Statistics  for  2-Ethoxyethanol  Acetate  Residuals 


Management  Practice 


Incineration  

Energy  Recovery  (BIFs) 

Fuel  Blending 

WWT— Taf*s  „ 

POTW  


Number  of 
facilities 


Number  of 
streams 


14 

13 

9 

2 

1 


Total  vol- 
ume (kg) 


641.275 
167,547 
146.612 
3.161 
243.500 


Total  load- 
ing (kg) 


23.239 

146.554 

8,569 

3 

4,871 


3.  Basis  for  Proposed  No-List  Determination 

a.  Risk  Assessment.  The  Agency  performed  risk  bounding  and  high  end  risk  estimates  using  the  approaches  described 
earlier  (see  Section  I!  C)  to  obtain  a  hazard  quotient  (HQ)  for  each  plausible  mismanagement  scenario.  Where  the  HQ 
exceeds  i,  exposure  is  expected  to  pose  a  nsk  to  human  health  and  the  environment.  The  results  of  these  analyses 
are  shown  in  Table  10. 

I'smg  bounding  assumptions  the  Agency  estimated  that  management  of  2-ethoxyethanol  acetate  residuals  in  a  boiler 
could  result  in  an  inhalation  HQ  of  2.2x10-8  and  management  in  an  aerated  tank  could  result  in  an  HQ  of  0.006. 
Risk  based  on  bounding  assumptions  for  the  other  plausible  mismanagement  scenario  (on  site  accumulation)  exceeded 
an  inhalation  HQ  of  1.  and  EPA  then  conducted  high  end  and  central  tendency  risk  analyses  for  this  scenario. 

The  estimated  high-end  nsk  as.sessment  vfith  plausible  management  of  2-ethoxyethanol  acetate  wastes  in  an  uncovered 
onsite  accumulation  tank  yielded  an  inhalation  HQ  of  0.7.  This  result  indicates  minimal  risk  through  the  inhalation 
pathway  for  this  scenario. 
J. 

Table  io.— Risk  Assessment  Results  for  2-Ethoxyethanol  Acetate 


Plausible  mlsmanagenent  practice 


Wastewaters: 

•  Treatment  in  Aerated  Tanks 
Nonwastewaters 

•  On  Srte  Accumulahon ; 

•  Incineration  , 


Hazard  quotient  (HQ) 


Oentrai 
terxtency 


0.003 


BourxJing 


0.006 

9 
2^10-* 


High  end 


0.7 


All  risks  are  direct  inhalation  For  a  con^ete  description  of  the  risk  assessment  methodology  and  results,  see  the  background  document  As- 
sessment of  Risks  from  the  Management  of  Usee  Solvents 


b.  Environmental  Damage  Incidents. 
2-Ethoxyethanol  acetate  has  been 
detected  at  one  Superfund  site.  The 
ROD  database  indicates  that  2- 
eflioxyethano!  acetate  has  contaminated 
the  soil,  sediments,  and  ground  water  at 
the  site,  although  no  information  on  the 
concentration  level  is  available.  Wastes 
.  deposited  at  the  landfill  site  include 
industrial  and  municipal  waste, 
including  what  was  termed  spent 
organic  solvents  However,  no  disposal 
occurred  at  the  site  after  19180,  and  the 
site  would  reflect  management  practices 
that  may  no  longer  be  representative. 
Essentially  all  of  the  nonwastewater 
solvent  wastes  identified  in  the  3007 
Survey  were  reported  to  be  hazardous 
waste,  and  are  subject  to  strict 
regulation.  Furthermore,  the  ROD 
database  does  not  specifically  cite  the 
uses  of  any  of  the  wastes  found  at  the 
site.  Therefore,  EPA  did  not  factor  this 
damage  case  into  its  listing 
determmation. 


c.  Conclusion.  EPA  believes  that  2- 
ethoxyethanol  acetate  does  not  satisfy 
the  criteria  for  listing  in  40  CFR 
261.11(a)(3).  Therefore.  EPA  is 
proposing  that  wastes  from  the  use  of  2- 
ethoxyethanol  acetate  as  a  solvent 
should  not  be  listed  as  hazardous  waste 
under  40  CFR  261.31.  The  use  of  2- 
ethoxyethanol  is  declining  rapidly  in 
industry,  and  the  Agency  believes  that 
this  trend  will  continue.  As  discussed 
above,  risk  bounding  estimates  indicate 
that  2-ethoxyetlianol  acetate  spent 
solvent  residuals  are  not  considered  to 
pose  a  substantial  risk  or  potential 
hazard  to  human  health  and  the 
environment  through  the  pathways  and 
plausible  mismanagement  scenarios 
assessed.  Furthermore,  essentially  all  of 
the  nonwastewaters  are  already 
incinerated  as  hazardous  waste  or  sent 
to  fuel  blending.  Risks  from  wastewater 
treatment  were  low  and  this  practice 
bounded  out.  Thus,  these  residuals  do 
not  appear  to  be  managed  in  a  manner 


that  poses  a  threat  to  human  health  and 
the  environment 

/.  Furfural 

1.  Industry  Identification 

In  1993,  U.S.  production  of  furfural 
was  estimated  to  be  39.5  million 
kilograms.  An  estimated  85  percent  was 
consumed  as  an  intermediate  in  the 
production  of  furfural  alcohol  and  as  an 
intermediate  in  the  production  of 
tetrahydrofuran.  Other  non-solvent  uses 
of  furfural  may  include  the  manufacture 
of  cold-molded  grinding  wheels,  where 
phenol  and  furfural  react  to  form 
fusible,  soluble  resins  that  may  be 
thermally  set  in  the  presence  of 
hexamethylenetetramine.  Less  than  1 
percent  of  furfural  produced  in  1993 
was  exported.  The  remaining  14  percent 
is  used  for  other  purposes,  including  4 
percent  identified  as  solvent  use  by 
(Questionnaire  respondents. 
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2.  Description  of  Solvent  Usage  emd 
Resulting  Wastes 

a.  Solvent  Use  and  Questionnaire 
Responses.  In  response  to  the  RCRA 
3007  Prequestionnaire,  32  facilities 
indicated  that  3  87  million  kg  of  furfural 
were  used  as  a  solvent  at  their  site  in 
1992.  Eight  facilities  reported  use  of 
furfural  as  a  solvent  in  response  to  the 
3007  Questionnaire  of  Solvent  Use,  with 
a  total  1993  use  of  2.46  million 
kilograms.  This  apparent  decrease  was 
due  to  large  volumes  reported  in  the 
prequestionnaire  that  EPA  determined 
from  the  full  questionnaire  were  not 
used  as  a  solvent 

Based  on  the  responses  to  the 
Questiormaire,  essentially  all  (>99.99%) 
of  the  use  of  furfural  as  a  solvent  is  in 
the  petroleum  industry  for  lube  oil 
extraction.  The  furfural  reHning  process, 
developed  by  Texaco,  Inc.,  involves 
extraction  of  raw  lubricating  stock  with 
furfural  at  temperatures  generally  below 
121*C  to  yield  refined  oil  extract.  The 
undesirable  aromatic  and  oleHnic 
components  of  the  oil  are  selectively 
dissolved  by  furfural  and  separated  fhjm 
the  desired  paraffinic  and  naphthionic 
(  omponents.  In  practice,  oil  enters  near 
the  bottom  of  a  countercurrent 
extraction  column,  and  furfural  is 
applied  at  the  point  near  the  top.  The 
extract  is  removed  from  the  bottom  of 
the  column  with  the  bulk  of  the  furfural. 
Furfural  is  separated  from  the  extracted 
material  and  recovered  for  reuse  by 
flash  distillation  followed  by  steam 
distillation  Furfural-water  mixtures 
from  the  steam  distillation  are  readily 
separated  in  a  decanter  by  drawing  off 


the  lower  layer  which  consists  of  about 
92  percent  furfural  and  8  percent  water. 
This  layer  is  subsequently  dried  for 
reuse.  Furfural  losses  are  generally  0.03 
percent  or  less  per  cycle.  EPA  believes 
that  the  trend  for  furfural  use  is  not 
favorable.  The  industry  is  moving 
toward  the  use  of  n-methyl  pyrollidone 
for  lube  oil  extraction.  The  remaining 
solvent  use  reported  was  in  specialty 
applications  in  laboratory  analyses. 

Literature  searches  indicatea  other 
potential  uses  for  furfural,  however 
Questionnaire  responses  did  not 
indicate  use  of  furfural  for  these 
purposes. 

b.  Physical/Chemical  Properties  and 
Toxicity.  Furfural  has  a  solubility  in 
water  of  83  grams  per  liter  at  20''C, 
indicating  that  it  is  highly  soluble  in 
water.  Furfural  has  a  vapor  pressure  of 

1  mm  Hg  at  20*C  indicating  that  furfural 
is  highly  volatile.  The  Henry's  Law 
Constant  for  furfural  is  8.1xl0~'  atm- 
mVmole,  indicating  that  furfural  has  a 
moderate  evaporation  rate  from  water. 
The  Log  Kow  is  not  available  at  this  time, 
but  the  high  water  solubility  suggests 
that  furfural  is  not  likely  to  sorb  strongly 
to  soils  or  bioaccumulate  in  organisms. 
However,  the  aldehyde  functional  group 
in  furfural  is  fairly  reactive  and  may 
lead  to  oxidation  and  degradation  in  the 
enviromnent. 

Furfural  is  not  classified  as  a 
carcinogen.  It  has  an  RfC  of  0.05  mg/m^ 
and  an  RfD  of  0.003  mg/kg/day.  These 
values  correspond  to  HBLs  of  0.05 
mg/m^  for  air,  and  0.1  mg/L  for  water. 

c.  Waste  Generation,  Characterization, 
and  Management.  The  seven  responding 
facilities  reported  a  combined  volume  of 


just  under  177.5  million  kilograms  of 
waste,  containing  less  than  0  1  percent 
furfural,  generated  from  processes  using 
furfural  as  a  solvent.  Furfural  wastes,  as 
reported  in  the  RCR.^  3007 
Questionnaire  of  Solvent  Use.  are 
predominantly  {>99.9%)  wastewaters 
that  are  managed  in  wastewater 
treatment  systems  These  high-volume 
wastes  are  not  likely  to  be  managed  in 
another  manner.  One  facility  has  a 
surface  impoundment  in  their 
wastewater  treatment  svstem  and  two 
treat  the  wastewater  m  tanks.  Much 
smaller  quantities  of  nonwastewater 
furfural  wastes  were  reported  and  these 
were  incinerated  as  hazardous  waste. 

Based  on  reported  waste  volumes  and 
concentration  of  furfural  in  the  wastes, 
loadings  of  furfural  to  each  waste 
management  practice  were  calculated. 
Table  11  presents  the  total  volumes  of 
wastes  and  total  solvent  content  for  the 
waste  management  practices. 

EP.A  believes  that  the  waste 
management  practices  reported  in  the 
questionnaires  represent  the  plausibl* 
management  scenarios  for  spent  furfural 
wastes.  Nearly  all  of  the  solvent  use  of 
this  chemical  {>99.9%)  was  attributed  to 
the  petroleum  industry,  which  EPA 
surveyed  Given  that  the  major  use  of 
this  solvent  was  very  specialized  (e,g., 
extraction  of  lube  oil),  the  .\gency  is 
confident  that  no  other  significant  waste 
management  practices  for  the  associated 
wastes  are  likely  to  exist. 

To  assess  the  potential  risks  for 
management  of  phenol  wastes,  EPA 
selected  several  management  practices 
for  modeling. 


Table  11.— Waste  Statistics  for  Furfural  Residuals 


Management  practice 

Number  of 
facilities 

Number  of 

streams 

Total  volume    '    Total  load- 
(kg)                 ing  (kg) 

Wastewater  Treatment— Surface  Impoundment „ „ 

Wastewater  Treatment— Tank „ 

Incineration 

-    1 
3 

1 

2 
3 
2 

24,732, '24              15,940 

152,738,784            165,848 

6,220                  0.07 

UMI 


To  represent  the  thermal  treatment 
process  (incineration),  EPA  chose  an 
industrial  boiler.  To  account  for  risks 
from  the  accumulation  of  residuals  for 
thermal  treatment,  EPA  modeled  an 
uncovered  storage  tank.  To  assess  risks 
arising  from  wastewater  treatment,  EPA 
modeled  treatment  in  an  aerated 
wastewater  treatment  tanks  and  surface 
impoundments. 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  .Assessment.  The  Agency 
performed  risk  bounding  and  high  end 
risk  estimates  using  the  approaches 


described  earlier  (see  Section  n.C)  to 
obtain  a  hazard  quotient  (HQ)  for  each 
plausible  mismanagement  scenario. 
Where  the  HQ  exceeds  1 ,  exposure  may 
pose  a  risk  to  human  health  and  the 
environment.  The  results  of  these 
analyses  are  shown  in  Table  12. 

Using  bounding  assumptions,  the 
Agency  estimated  that  management  of 
furfural  residuals  in  a  boiler  could  result 
in  an  inhalation  HQ  of  2.4x10"  '*  and  on 
site  accimiulation  could  result  in  an 
inhalation  HQof  1.2x10"'.  For 
management  of  furfural  wastewater  in  a 
surface  impoundment  using  bounding 
assumptions  (e.g.,  no  biodegradation), 


the  Agency  estimated  an  inhalation  HQ 
of  0.69,  and  an  ingestion  HQof  0.8.' 
Risk  based  on  bounding  assumptions  for 
the  other  plausible  mismanagement 
scenario  (an  aerated  wastewater 
treatment  tank)  exceeded  an  inhalation 
HQ  of  1,  and  EPA  then  conducted  high 


'  The  bounding  estimate  for  ingestion  of 
contaminated  groundwater  from  a  surface 
impoundment  assumed  a  leachate  factor  of  1,  a 
dilution  and  attenuation  factor  of  10.  and  ingestion 
of  2  liters  per  day  of  water  and  a  70  kilogram  body 
weight.  After  mixing  with  other  wastewaters  in  the 
offsite  treatment  system,  the  initial  concentration  of 
furfural  entering  the  impoundment  was  0.80  mg/L. 
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end  and  central  tendency  risk  analyses       mismanagement  of  furfural  wastes  in  an     This  result  indicates  minimal  risk 
tor  these  scenarios.  aerated  wastewater  treatment  tank 

.ss^s^rrSplSstbt"'"  -sul,ed,„.ninh.l«i„„HQ„ro.O«».       sc„^„. 


resulted  in  an  inhalation  HQ  of  0.0008 

Table  12.— Risk  Assessment  Results  for  Furfural 


through  the  inhalation  pathway  for  this 


PlausitJte  mismanagement  practice 


Wastewaters: 

•  'eatment  in  Aerated  Tanks 

•  'eatment  in  Surface  

Impoundment 

Nionwastewaters; 

•  On  Site  Accumulation  

•  Incineration  


Hazard  quotient  (HQ) 


Central 
terxtency 


2x10-* 


Bounding 


7.9 

0.69  (inhalation). 
0.8  (ingestion). 

1.2x10-*. 

2.4x10-'*. 


High  end 


0.0008 


Ko^l'  ^^^^.^?  ^'^  inhalation,  unless  othenwse  noted.  For  a  complete  description  of  the  risk  assessment  methodokxiv  and  results  <u^  th» 
background  ci^cument  Assessment  of  Risks  from  the  Management  of  Used  Solvents.  .^.seismBni  meirxxjoiogy  ana  results,  see  the 


b.  Envirorunental  Damage  Incidents. 
Furfural  has  been  identified  as  a 
constituent  of  concern  at  one  site 
investigated  using  the  Hazard  Ranking 
System  (HRS).  However,  there  are  no 
sites  with  a  Record  of  Decision  (ROD) 
that  id«itify  furfural  as  a  constituent. 
The  reason  for  the  absence  of  furfural 
may  be  due  to  its  breakdowm  in  the 
environment  prior  to  the  ROD 
investigation,  hi  no  instance  has  the  use 
of  furfural  as  a  solvent  been  linked  to 
environmental  damage  in  either  the 
ROD  or  HRS  databases. 

c.  Conclusion.  EPA  believes  that 
furfural  does  not  satisfy  the  criteria  for 
listing  in  40  CFR  261.11(a)(3). 
Therefore.  EPA  is  proposing  that  wastes 
from  the  use  of  furfural  as  a  solvent 
should  not  be  listed  as  hazardous  waste 
under  40  CFR  261.31.  Risk  analyses 
indicate  that  furfural  spent  solvent 
residuals  do  not  pose  a  substantial  risk 
or  potential  hazard  through  the 
pathways  assessed.  Thus,  these 
residuals  do  not  appear  to  be  managed 
in  a  manner  that  poses  a  threat  to 
human  health  and  the  envirorunent. 

/.  Cumene 

1.  hidustry  Identification 

In  1993,  U.S.  production  and  imports 
of  cumene  totaled  2.24  billion 
kilograms,  of  which  1.5  percent  is 
exported.  The  major  non-solvent  use  of 
cumene  is  in  the  production  of  phenol 
and  co-product  acetone,  which  utilizes 
nearly  95  percent  of  the  available 
cumene.  Three  percent  is  used  either  in 
the  production  of  poly(alpha-methyl 
styrene)  or  for  uniaiown  purposes, 
which  may  include  use  as  a  component 
in  aviation  gasoline  to  improve  the 
octane  rating  or  use  as  a  solvent. 


2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Response.  In  the  RCRA  3007 
Prequestionnaire  of  Solvent  Use,  67 
facilities  reported  the  use  of  1.19 
million  kilograms  of  cumene  in  1992.  In 
response  to  the  RCRA  Questionnaire, 
nine  facilities  reported  the  use  of  a 
combined  total  of  0.60  million 
kilograms  of  cumene  in  1993.  Four  other 
facilities  were  commercial  treatment, 
storage,  and  disposal  facilities  that  only 
received  cumene  wastes,  and  were 
eliminated  from  consideration.  EPA  also 
determined  that  a  large  amount  of 
cumene  reported  as  solvent  use  actually 
was  cumene  contained  in  purchased 
products. 

The  major  solvent  use  of  cumene  is  as 
a  reaction  medium  for  chemical 
production;  this  accounted  for  82%  of 
the  total  solvent  use.  The  other  major 
use  of  cumene  was  for  de-inking  or 
paint  removal  in  the  commercial 
printing,  automotive,  and  aviation 
industries.  Solvents  used  for  de-inking 
and  paint  removal  generally  contain 
small  amounts  (1  to  3%)  of  cimiene  that 
are  less  than  the  10  percent  before  use 
criterion  in  the  existing  spent  solvents 
regulations  (See  40  CFR  261.31(a)). 
Finally,  cumene  is  used  in  small 
amounts  as  a  reaction  medium  in 
laboratory  experiments. 

b.  Physical/Chemical  Properties  and 
Toxicity.  Cumene  has  a  solubility  in 
water  of  50  mg/L  at  20°C,  indicating  that 
it  is  only  slightly  soluble  in  water.  It  has 
a  vapor  pressure  of  3.2  mm  Hg  at  20''C, 
indicating  that  it  is  highly  volatile  under 
ambient  conditions  and  can  become  an 
air  pollutant.  The  Log  Ko*  for  cumene 
is  3.66,  indicating  that  cvunene  has  a 
moderate  tendency  to  sorb  to  soils  and 
some  ability  to  bioaccumulate  in 
oi^anisms.  Cumene  is  non-persistent  in 


water  due  to  volatilization,  with  a  half- 
life  of  less  than  two  days. 

Cumene  is  not  classified  as  a 
carcinogen.  It  has  a  water  HBL  of  1  mg/ 
L,  based  on  a  reference  dose  of  0.04  mg/ 
kg/day.  The  HBL  for  air  based  on  the 
RfC  is  9x10-3  mg/m3. 

Shortly  before  today's  action  was 
published,  an  industry  group  (The 
Cumene  Panel  of  the  Chemical 
Manufacturers  Association)  submitted  a 
letter  with  information  related  to  the 
toxicity  of  cumene.  The  letter  cited  the 
group's  comments  on  another  EPA 
proposal  (Hazardous  Waste 
Identification  Rule;  60  FR  66344. 
December  21,  1995),  which  included 
extensive  technical  information 
concerning  the  toxicity  of  cumene.  EPA 
wrill  evaluate  this  information,  along 
writh  information  submitted  by 
commenters.  as  it  relates  to  this  listing 
determination. 

c.  Waste  Generation,  Characterization, 
and  Management.  Nine  facilities 
reported  a  combined  generation  of  224 
thousand  kilograms  of  residuals  from 
the  use  of  ciunene  as  a  solvent.  The 
majority  of  these  wastes  (>70%;  160 
thousand  kg)  are  collected  as  vapors  and 
sent  directly  to  on-site  combustion;  this 
accounts  for  the  vast  majority  (>95%)  of 
the  cumene  loading  in  all  of  the  wastes 
that  are  generated  from  use  as  a  solvent. 
Other  wastes  include  spent  solvent  and 
process  solids  that  are  sent  for  recovery, 
incinerated  as  hazardous,  or  stored  for 
fuel  blending.  Small  amounts  of  process 
wastewaters  are  sent  to  wastewater 
treatment  systems,  and  the  process 
sludges  are  sent  to  a  landfill. 

Based  on  reported  waste  volumes  and 
concentration  of  cumene  in  the  wastes, 
loadings  of  cumene  were  calculated. 
Table  13  presents  the  volumes  and 
loadings  reported  for  each  management 
practice. 
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EPA  believes  that  the  waste 
management  practices  reported  in  the 
questionnaires  represent  the  plausible 
management  scenarios  for  spent 
cumene  The  uses  of  cumene  as  a 
solvent  are  very  limited  and  other 
significant  generators  of  this  solvent 
waste  are  unlikelv  to  exist. 

To  assess  the  potential  risks  for 
management  of  cumene  wastes,  EPA 
selected  several  management  practices 
for  modeling.  To  represent  the  thermal 
treatment  proc^ess  (incineration, 
industrial  boilers,  fuel  blending),  EPA 
chose  an  industrial  boiler.  To  account 
for  risks  from  the  accumulation  of 


residuals  for  thermal  treatment,  EPA 
modeled  an  uncovered  storage  tank.  To 
assess  risks  arising  from  wastewater 
treatment,  EPA  modeled  treatment  in  an 
aerated  wastewater  treatment  tank 

Only  one  cumene  waste  was  reported 
to  go  to  a  landfill,  wastewater  treatment 
sludges,  and  the  cimiene  concentration 
was  not  reported.  However,  the  cumene 
was  used  in  small  quantities  in  this 
case,  so  that  the  maximimi  amount  of 
solvent  that  could  be  in  the  sludge 
would  be  <28  kg.  The  amount  actually 
in  the  sludge  is  expected  to  be  much 
less  after  wastewater  treatment.  Such  a 
very  small  amount  of  cimiene  is  highly 


unlikely  to  present  any  risk  in  a  landfill. 
Furthermore,  cumene  use  in  this  case 
was  a*  a  level  (1.7%)  far  below  the  10% 
level  used  to  define  the  currently  listed 
solvents,  suggesting  that  this  particular 
waste  is  not  derived  from  solvent  use 
per  se,  but  is  essentially  an  impurity  in 
the  solvent  mixture  being  used.  Given 
the  limited  use  of  cumene  as  a  solvent, 
and  the  minor  volumes  reported,  EPA 
believes  that  the  practice  of  landfilling 
will  not  increase  To  the  contran,-, 
except  for  wastewaters,  nearly  all  wastes 
generated  are  being  treated  as 
hazardous,  suggesting  that  any  change 
to  Subtitle  D  landfills  is  implausible. 


Table  13.— Waste  Statistics  for  Cumene 


Management  practice 


Incineration  „ 

Boiler/ 1 ndustnai  Furnace „„..„.„.^.>..„.., 

Wastewater  Treatment- Tank  , 

Wastewater  Treatment- Surtace  Impoundment 

Landfiil    „ 

Storage  Only „. , 

Recovery 


Nunnber  of 

Number  of 

Total  vol- 

Total load- 

faalities 

streams 

ume  (kg) 

ing  (kg) 

3 

3 

14,620 

2,242 

160,088 

128,070 

(') 

<28 

4,738 

<47 

1,631 

<26 

3,670 

1.468 

3 

2 

39,117 

1,379 

Not  reported. 


One  waste  containing  spent  cumene 
was  reported  to  go  to  a  surface 
impoundment  as  part  of  a  wastewater 
treatjpent  train.  However,  the  annual 
loading  was  very  small  i<47  kg)  and 
cumene  levels  would  be  negligible  (i.e., 
orders  of  magnitude  below  the  health- 
based  level)  after  mixture  with  other 
wastewaters  at  the  headworks  prior  to 
entering  an  impoundment.  Furthermore, 
cumene  volatilizes  relatively  quickiv 
from  water  and  is  efficiently  remove<l 
during  wastewater  treatment  (>97%,  se*^ 
U.S.  EPA  RREL  Treatability  Database], 
thus  any  cumene  reaching  treatment 
impoundments  would  be  further 
reduced.  AH  wastewaters  generated 
from  use  of  cumene  as  a  solvent  appear 
to  contain  very  low  levels  of  cumene, 
therefore  EPA  believes  treatment  in  a 
surface  impoundment  is  unlikely  to 
present  a  significant  risk,  even  if  the 
practice  were  to  increase 

Finally,  EPA  also  considered  that 
spent  cumene  wastes  have  the  potential 
to  form  non-aqueous  phase  liquids 


(NAPLs)  that  might  move  as  a  separate 
phase  above  the  ground  water  table. 
These  NAPLs  may  present  special 
problems,  especial  I  v  m  assessing  their 
transport  ana  potential  impact  Unlike 
all  the  other  target  solvents  that  are 
miscible  or  very  soluble  in  water  and 
are  not  likely  to  fonn  .NAPLs  in 
groimdwafter,  cumene's  water  solubiHty 
is  relatively  low.  and  cumer>e  could 
theoretuallv  form  NAPLs.  However, 
¥.P.\  believes  that  NAPL  formation  from 
umeiie  used  ae  a  solvent  is  highly 
linlikeiy  because  such  uses  are  very 
limited,  and  the  cumene  loading  to 
land-based  disposal  was  minimal  (<28 
kg  to  landfills). 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment.  The  Agency 
performed  risk  bounding  and  high  end 
risk  estimates  using  the  approaches 
described  earlier  (see  Section  II, C)  to 
obtain  a  hazard  quotient  (HQj  for  each 
plausible  mismanagement  scenario. 


Where  the  HQ  exceeds  1 ,  exposure  is 
expected  to  pose  a  risk  to  human  health 
and  the  environment.  The  results  of 
these  analyses  are  shown  in  Table  14, 

Using  bounding  assumptions,  the 
Agency  estimated  that  management  of 
cumene  residuals  in  a  boiler  could 
result  in  an  inhalation  HQ  of  2.8x10-^, 
management  in  an  aerated  tank  could 
result  in  an  inhalation  HQ  of  0,03.  Risk 
based  on  bounding  assumptions  for  the 
other  plausible  mismanagement 
scenario  (on  site  accumulation) 
exceeded  an  inhalation  HQ  of  1.  and 
EPA  then  conducted  high  end  and 
central  tendency  risk  analyses  for  these 
scenarios 

The  estimated  high  end  risk 
assessment  with  plausible 
mismanagement  of  cumene  wastes  by 
on  site  accumulation  in  an  uncovered 
tank  resulted  is  an  inhalation  HQ  of  0.2. 
This  result  indicates  minimal  risk 
through  the  inhalation  pathway  for  this 
scenario. 


Table  i  4.— Risk  Assessment  Results  for  Cumene 


Hazard  quotient  (HQ) 

Plausible  mismanagement  practice 

Central 
tenderx^y 

BourxUng 

High  end 

Wastewaters 
•  Treatment  m  Aerated  Tanks „ „ , 

0.03. 
3 

Nonwastewaters 
•  On  Site  AccufTHjIation  „ „ 

0.02 

0.2 

UMI 
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Table  14.— Risk  Assessment  Results  for  Cumene— Continued 


Plausible  mismanagement  practice 


•  Boiler 


Hazard  quotiert  (HQ) 


Central 
tenderxry 


BourxSng 


2.8x10-' 


High  end 


All  risks  are  dired  inhalation  ^or  a  complete  descnpt.on  of  the  risk  assessmerrt  methodology  and  results,  see  the  background  document  As- 

ssment  0*  Risks  from  ttie  ManAnAm*>.nt  nt  i.ciBr!  c^nivontc  ^"  '  uaw«.yiui»w  oocumeni  as- 


sessment 0*  Risks  tron  tne  Management  of  Used  Solvents 


b.  Environmental  Damage  Incidents. 
Of  the  three  facilities  identified  with 
cumene  contamination  in  the  Record  of 
Decision  Database,  only  one  was 
reported  to  be  m  operation  after  1980. 
This  facihty  was  a  landfill  that  operated 
from  1960  until  1984.  when  it  was 
abandoned.  The  facility  reportedly 
received  a  variety  of  wastes  from  1972 
to  1974,  including  waste  paints, 
painting  sludges,  and  spent  solvents. 
Therpfore  the  disposal  of  the  potential 
wastes  of  concern  appears  to  have 
occurred  well  before  1980.  The  specific 
solvents  disposed  at  the  facilitv  are  not 
identified,  making  it  difficult  to  link 
cumene  contamination  to  spent 
solvents.  However,  eleven  solvents 
currently  listed  as  hazardous  wastes 
were  found  as  contaminants  at  the  site 
and  may  account  for  the  reporting  of 
spent  solvent  wastes.  Furthermore. 
cumene  is  a  common  additive  to  paint 
formulations  and  may  be  present  at  the 
site  as  a  result  of  the  waste  paints  and 
painting  sludges.  Given  the  limited  uses 
of  cumene  as  a  solvent  identified  in  the 
3007  Survey,  and  the  likehhood  that 
cumene  was  present  as  an  ingredient  in 
paint  wastes.  EPA  does  not  believe  that 
the  damage  cases  are  relevant  to  its 
listing  decision. 

c.  Conclusion.  EPA  believes  that 
cumene  does  not  satisfy  the  criteria  for 
lisUng  in  40  CFR  261.11(a)(3). 
Therefore,  EPA  is  proposing  that  wastes 
from  the  use  of  cumene  as  a  solvent 
should  not  be  listed  as  hazardous  waste 
under  40  CFR  261.31.  Cumene  has  some 
limited  use  as  a  solvent,  however,  data 
indicate  that  the  concentration  of 
cumene  before  its  use  as  a  solvent  is 
relatively  low  for  the  most  prevalent 
use,  deinking.  As  discussed  above,  risk 
bounding  estimates  indicate  that 
ciunene  spent  solvent  residuals  are  not 
considered  to  pose  a  substantial  risk  or 
potential  hazard  to  human  health  and 
the  envirorunent  through  the  pathways 
assessed.  Furthermore,  essentially  all  of 
the  cumene  in  the  solvent  wastes 
generated  are  thermally  treated  as 
hazardous  or  recovered.  Thus,  these 
residuals  do  not  appear  to  be  managed 
in  a  manner  that  poses  a  threat  to 
human  health  and  the  environment. 


K.  Cyclohexanol 

1.  Industry  Identification 

The  combined  production  and  import 
data  show  10.0  miUion  kilograms  of 
available  cyclohexanol.  based  on  1990 
production  and  1993  import  data.  Non- 
solvent  uses  of  cyclohexanol  include 
cyclohexamine  production  (54  percent) 
and  pesticide  production  (14  percent). 
An  imknown  amount  is  used  in  the 
oxidation  of  cyclohexanol  to  adipic  acid 
(a  key  ingredient  in  nylon  66)  and 
cyclohexanol  can  be  used  in  the 
production  of  caprolactam.  Some 
cyclohexanol  was  reported  as  solvent 
use  by  RCRA  3007  Questionnaire 
respondents  within  the  petroleum 
industry.  There  is  no  evidence  of 
significant  use  of  cyclohexanol  as  a 
solvent  outside  the  petroleum  industry. 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Responses.  In  the  RCRA  3007 
Prequestionnaire  of  Solvent  Use,  37 
facilities  reported  the  use  of 
cyclohexanol  as  a  solvent,  with  a  total 
1992  use  of  greater  than  100  thousand 
kg.  In  the  RCRA  3007  Questionnaire,  six 
facilities  reported  the  use  of 
cyclohexanol  in  1993,  with  a  total  of 
greater  than  1,000  1^  and  less  than 
20,000  kg  (the  exact  volume  used  is 
confidential  business  information).  The 
Agency  removed  a  film  manufacturer 
from  further  study  because  it  was 
determined  that  the  facility  actually 
uses  cyclohexanone,  a  portion  was  also 
found  to  be  reported  by  a  TSD.  and 
other  firms  responding  to  the 
prequestionnaire  in  1992  discontinued 
or  reduced  use  in  1993. 

According  to  data  collected  in  the 
RCRA  3007  Questionnaire,  the  major 
solvent  use  of  cyclohexanol  is  as  an 
extraction  solvent  in  the  production  of 
cyclohexane;  however,  the  cyclohexanol 
used  in  this  fashion  was  reported  to  be 
recycled  in  the  process.  Therefore, 
wastes  generated  arose  primarily  from 
smaller  amounts  of  cyclohexanol  used 
in  specialized  laboratory  settings. 

b.  Physical/Chemical  Properties  and 
Toxicity.  Cyclohexanol  has  a  solubility 
in  water  of  56,700  mg/L  at  IS^C, 
indicating  that  it  is  highly  soluble  in 


water.  With  a  vaf>or  pressure  of  1  mm 
Hg  at  20''C.  cyclohexanol  is  moderately 
volatile.  The  Log  Ko*  for  cyclohexanol 
is  1.23,  indicating  that  cyclohexanol  has 
a  low  potential  for  sorbing  to  soil.  The 
Henry's  Law  Constant  is  4.5xl0«  atm- 
m^/mole  indicates  that  cyclohexanol 
has  a  low  evaporation  rate  from  water. 

Data  on  the  health  effects  of 
cyclohexanol  are  limited.  Provisional 
values  for  the  RfD  and  RiC  have  been 
calculated  from  one  study.  The 
provisional  RfC  is  6x10"*  mg/m^  and 
the  RfD  is  1.7x10 -'  mg/kg/day.  These 
correspond  to  HBLs  of  6x10" '  mg/m' 
for  air  and  0.0006  mg/L  for  water.  These 
health-based  numbers  are  provisional 
and  have  not  undergone  external  peer 
review.  The  Agency  plans  to  complete 
an  external  peer  review  of  these  health- 
based  numbers  prior  to  issuing  a  final 
determination.  EPA  requests  comments 
on  the  appropriateness  of  the 
provisional  numbers,  and  seeks  any 
additional  data  on  the  toxicity  of 
cyclohexanol. 

c.  Waste  Generation,  Characterization, 
and  Management.  Six  facilities  initially 
reported  a  combined  generation  of 
greater  than  9  million  kilograms  of 
residuals  from  the  use  of  cyclohexanol 
as  a  solvent.  However,  essentially  all  of 
this  volume  was  treatment  residuals 
reported  by  one  facihty.  This  facility 
reported  details  for  the  treatment  train 
that  led  to  a  misleading  volume  as 
follows.  Spent  solvent  (5,000  kg 
containing  1 1  kg  of  cyclohexanol)  is 
sent  to  an  onsite  incinerator;  the 
scrubber  water  from  this  hazardous 
waste  incinerator  (320  million  kg 
containing  no  solvent)  is  then  treated  in 
a  wastewater  treatment  system  (as 
hazardous  waste)  to  produce 
biotreatment  sludge  (9  million  kg 
containing  no  solvent).  After 
incineration  all  subsequent  treatment 
residuals  are  expected  to  contain 
negligible  amounts  of  cyclohexanol. 
Therefore,  only  the  initial  volume  going 
to  the  incinerator  contained 
cyclohexanol,  and  this  was  the  only 
volume  from  this  treatment  process  that 
was  considered  further.  The  corrected 
volume  of  waste  generated  that 
contained  spent  cyclohexanol  is 
actually  44,110  kg,  consisting  of  43,360 
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k^  of  spent  solvent  (containing  16  kg  of 
( :v(  iohexanoi),  and  750  kg  of  filter 
media  reported  to  contain  a  "negligible" 
concentration  of  cyclohexanol.  Table  8 
presents  the  waste  volumes  and 
loadings  of  cvclohexanol  for  the 
manaj^ement  practices  reported. 

In  1993,  98.3  percent  of  the  wastes 
generated  with  spent  cyclohexanol  were 
treated  as  hazardous,  and  the  remaining 


750  kg  of  filter  media  as  nonhazardous. 
Table  15  sumi^arizes  that  volumes  and 
loadings  estimated  for  cyclohe.xanol 

Nearly  all  of  the  cyclohexanol  wastes 
were  reported  to  be  incinerated  in  a 
hazardous  waste  BIF.  One  small 
wastestream  (750  kg)  of  filter  media  was 
reported  to  go  to  a  landfill,  however  the 
concentration  was  negligible  and 
presimied  zero.  Given  the  specialized 


and  limited  uses  of  cyclohexanol  as  a 

solvent.  EPA  does  not  believe  that  other 
wastes  or  management  practices  are 
likely  to  be  significant.  Therefore,  to 
assess  possible  risks  from  management 
of  cyclohexanol  wastes  from  solvent 
use,  EPA  modeled  combu.stion  in  a 
boiler  to  account  for  mcineration.  and 
storage  ui  an  open  accumulation  lank. 


Table  15.— Waste  Statistics  for  Cyclohexanol 


Management  practice 

Number  of 
facilities 

Numt)er  of 
streams 

Total  volume 
(kg) 

Total  load- 
ing (kg) 

Larxjfill    _„ „ 

1 
4 

1 
5 

750 
43.360 

16 

Incineration  .. .„ ...... . „.„.„.. 

'  Negitgtt5ie 

1  Basis  for  Proposed  No-List 

Detennmation 

a.  Risk  .Assessment.  The  Agency 
performed  risk  bounding  and  high  end 
risk  estimates  using  the  approaches 
described  earlier  (see  Section  II.C)  to 
obtain  a  hazard  quotient  (HQ)  for  each 
plausible  mismanagement  scenario. 
Where  the  HQ  exceeds  1.  exposure  may 
pose  a  risk  to  human  health  and  the 


environment.  The  results  of  these 
analyses  are  shown  in  Table  16. 

Using  bounding  assumptions,  the 
Agency  estimated  that  management  of 
cyclohexanol  residuals  in  a  boiler  could 
result  in  an  inhalation  HQ  of  7.2x10  ~*. 
Risk  based  on  bounding  assumptions  for 
the  other  plausible  mismanagement 
scenario  (on  site  accumulation) 
exceeded  an  inhalation  HQ  of  1 ,  and 
EPA  then  conducted  high  end  and 


central  tendency  risk  analyses  for  these 
scenarios. 

The  estimated  high  end  risk 
assessment  with  plausible 
mismanagement  of  cyclohexanol  wastes 
by  on  site  accumulation  in  an 
uncovered  tank  is  an  inhalation  HQ  of 
0.3.  This  result  indicates  minimal  risk 
through  the  inhalation  pathway  for  this 
scenario. 


Table  16.— Risk  Assessment  Results  for  Cyclohexanol 


Hazard  quotient  (HQ) 

Plausit)(e  mismanagement  practice 

Central 
tendency 

Bounding 

High  end 

Nonwastewaters 
•  On  Site  Accumulation  

0.01 

2 

7.2x10-»  

0.3 

•  Incineration  

All  risks  are  direct  inhalation  for  a  oomptote  deacriptton  of  ttie  risk  assessment  methodotogy  and  results,  see  the  background  document  As- 
sessment of  Risks  from  the  Management  of  Used  Solvents. 


b.  Environmental  Damage  Incidents. 
Cvclohexanol  has  been  detected  at  one 
Superfund  site  The  ROD  database 
indicates  that  cvclohexanol  has 
contaminated  the  soil  and  ground  water 
at  the  site.  The  site  was  occupied  by  a 
waste  oil  company  for  ten  years,  and  it 
was  contaminated  by  a  wide  variety  of 
chemicals.  The  ROD  database  does  not 
specifically  cite  the  uses  of  any  of  the 
cyclohexanol  found  at  the  site,  and 
given  the  rare  use  of  this  chemical  as  a 
solvent.  EPA  did  not  consider  this 
damage  case  to  be  relevant  to  its 
decision. 

c.  Conclusion.  EP.A  believes  that 
cyclohexanol  does  not  satisfy  the 
criteria  for  listing  in  40  CFR 

261  11(a)(3).  Therefore,  EPA  is 
proposing  that  wastes  from  the  use  of 
cyclohexanol  as  a  solvent  should  not  be 
listed  as  hazardous  waste  under  40  CFR 
26131  It  appears  there  is  very  limited 


use  of  cyclohexanol  as  a  solvent.  The 
residuals  generated  from  the  use  of 
cyclohexanol  as  a  solvent  contain 
negligible  levels  of  cyclohexanol  and  are 
generally  managed  by  thermal  treatment 
as  a  hazardous  waste.  As  discussed 
above,  risk  bounding  estimates  indicate 
that  cyclohexanol  solvent  residuals  are 
not  considered  to  pose  a  substantial  risk 
or  potential  hazard  to  human  health  and 
the  environment  during  combustion  or 
storage. 

L.  Isophorone 

1.  Industry  Identification 

Production  information  from  1995 
shows  79.3  million  kilograms  were 
produced  worldwide.  However,  only 
one  domestic  manufacturer  exists.  The 
non-solvent  uses  of  isophorone  include 
use  as  a  raw  material  in  the  production 
of  isophorone-derived  aliphatic 
diisocyanates:  as  an  intermediate  in  the 


manufacture  of  3,5-xylenol-3,3,5- 
trimethylcyclohexanol  and  3,3.5- 
trimethyl-cyclohexamine;  as  a  starting 
material  and/or  emulsifier  for 
insecticides,  xylenol-formaidehyde 
resins,  disinfectants,  and  wood 
preservatives;  and  in  the  svnthesis  of 
vitamin  E.  .Mthough  isophorone  may  De 
used  as  a  solvent  for  such  purposes  as 
commercial  preparations  of  lacquers, 
inks,  vinyl  resins,  copolymers,  coatings 
and  finishings,  ink  thinners,  and 
pesticides,  and  formulators  of  these 
products  would  be  considered  solvent 
users  for  the  purposes  of  this  study,  the 
use  of  these  products  generally  is  not. 
Users  of  these  products  may  fall  within 
the  scope  of  the  industry  study  only  if 
they  use  Lsophorone  for  cleaning  or 
other  solvent  purposes. 
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2.  Descnption  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Responses.  !n  the  RCR.^  3007 
Prequestionnaire  of  Solvent  Use,  30 
facilities  reported  a  combined  use  of 
greater  than  0  3  million  kilograms  of 
isophorcne.  In  the  RCR,'\  3007 
Questionnaire,  six  facilities  reported  a 
total  use  of  0.24  million  kilograms  of 
isophorone  as  a  solvent  in  1993.  The 
largest  user  of  isophorone  used  a  solvent 
mixture  containing  significantly  less 
than  10  percent  isophorone  before  use. 

Questionnaire  respondents  indicate 
that  isophorone  is  used  pnmaniy  as  a 
diluent  cleaning  out  tank  bottoms,  and 
in  coating  processes.  At  an  aluminum 
manufacturing  facility,  isophorone- 
bearing  paint  and  additional  isophorone 
paint  thinner  enter  the  coil  coating 
operation.  The  coil  is  coated  and  waste 
paint/thinner  is  dnimmed  prior  to  fuel 
blending.  At  a  printing  facility, 
isophorone  is  mixed  with  ink  and 
screened  onto  the  material  to  be  printed. 
The  printed  material  is  dried.  Waste  ink 
from  the  operation  is  drummed  prior  to 
off-site  fuel  blending.  A  pilot  plant  in 
the  chemical  industry  uses  isophorone 
in  the  coating  process,  where  it  is  added 
in  the  coating  steps.  Isophorone  is  used 
in  the  manufacture  of  magnetic  disks 
during  the  coating  process,  where 
isophorone  and  other  raw  materials  are 
mixed  and  coated  onto  the  disk 
substrate. 

b.  Physical/Chemical  Properties  and 
Toxicity.  Isophorone  has  a  solubility  in 


water  of  12.000  mg/L  at  25°C.  indicating 
that  it  IS  highly  soluble  in  vsater.  With 
a  vapor  pressure  of  0.38  mm  Hg  at  ZCC, 
isophorone  is  volatile.  The  Heruy's  Law 
Constant  of  6.2x10"*  atm-m^  mole 
indicates  that  isophorone  has  a  low  to 
moderate  rate  of  evaporation  from 
water  It  has  a  Log  Ko*  of  1.70  and  it  is 
expected  to  have  limited  tendencies  to 
sorb  to  soils  and  to  bioaccumulate. 
Isophorone  can  biodegrade. 

Isophorone  is  a  suspected  carcinogen 
by  ingestion.  Using  an  oral  carcinogen 
slope  factor  (CSF)  of  9.5x10-*  (mg/kg/ 
day)  - ',  EPA  calculated  that  exposure  to 
a  water  concentration  of  0.04  mg/L  for 
70  years  would  correspond  to  a  cancer 
risk  of  1x10  -  *.  EPA  also  estimated  a 
provisional  air  HBL  of  4x10  "'  mg/m^. 
These  health-based  numbers  are 
provisional  and  have  not  undergone 
external  peer  review.  The  Agency  plans 
to  complete  an  external  peer  review  of 
these  health-based  numbers  prior  to 
issuing  a  final  determination.  EPA 
requests  comments  on  the 
appropriateness  of  the  provisional 
numbers,  and  seeks  any  additional  data 
on  the  toxicity  of  isophorone. 

c.  Waste  Generation,  Characterization, 
and  Management.  Six  facilities  reported 
the  generation  of  0.75  milhon  kilograms 
of  residuals  from  the  use  of  isophorone 
as  a  solvent.  The  concentration  of 
isophorone  in  all  these  residuals  ranges 
from  0.1  percent  to  8  percent,  except 
one  that  was  45  percent.  All  wastes 
contained  little  or  no  water  and  were 
primarily  organic  liquids.  Because  of  the 


primary  use  of  isophorone  as  a  diluent 
for  tank  bottoms  or  coating  processes, 
wastewaters  were  not  generated.  The 
solids  generated  were  containers,  rags 
and  similar  wastes  contaminated  with 
solvent.  All  isophorone  residuals  are 
managed  by  some  type  of  thermal 
treatment,  either  fuel  blending,  energy 
recovery  in  a  BIF,  or  incineration. 

Based  upon  reported  waste  volumes 
and  concentration  of  isophorone  in  the 
wastes,  loadings  of  isophorone  were 
calculated.  Table  17  presents  the 
volumes  and  loadings  for  each  waste 
management  practice. 

All  of  the  wastes  identified  in  the 
questionnaire  are  managed  as 
hazardous.  Most  are  hazardous  because 
of  a  characteristic  (usually  ignitability) 
or  are  listed  based  on  other  constituents 
(e.g..  F003).  One  waste  volume 
generated  (705  thousand  kg)  was  not 
hazardous,  but  was  sent  to  a  hazardous 
waste  BIF;  this  waste  resulted  from  the 
use  of  isophorone  as  a  minor  ingredient 
in  a  diluent  to  thin  heavy  end  residuals 
from  waste  storage  tanks  to  aid  pumping 
the  heavy  ends  to  an  on-site  hazardous 
BIF.  This  stream  also  results  from  use  of 
isophorone  at  a  concentration  of  6.8 
percent,  which  is  just  below  the  10 
percent  threshold  EPA  has  used  in  the 
past  to  define  solvent  use  in  previous 
solvent  Ustings  (e.g.,  FOOl).  However, 
EPA  included  this  waste  in  its 
evaluation  in  order  to  more  fully 
characterize  potential  risks  from  these 
wastes. 


Table  i  7.— Waste  Statistics  for  Isophorone 


Management  practice 


Number  of 
facilities 


Number  of 
streams 


Total  volume 
(kg) 


Total  load- 
ing (Kg) 


Incineration  

Boiler  Industrial  Furnace 

Fuel  Blending 


12,186 

•705,180 

36,329 


2.248 

•9,873 

1,816 


Based  on  two  wastestreams  in  3007  Questionnaire  derived  from  isophoror>e  at  a  before  use  corwentration  of  <10%. 


Because  of  the  limited  uses  of 
isophorone  as  a  solvent,  EPA  does  not 
believe  that  other  wastes  or  management 
practices  are  likely  to  be  significant. 
Therefore,  to  assess  possible  risks  from 
management  of  isophorone  wastes  from 
solvent  use,  EPA  modeled  combustion 
in  a  boiler  to  account  for  thermal 
treatment  (incineration,  BIFs,  and  fuel 
blending),  and  storage  in  an  open 
acciunulation  tank. 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  Assessment.  The  Agency 
performed  risk  bounding  and  high  end 

risk  estimates  using  the  approaches 
described  earlier  (see  Section  U.C)  to 


obtain  a  hazard  quotient  (HQ)  for  each 
plausible  mismanagement  scenario. 
Where  the  HQ  exceeds  1 ,  exposure  is 
expected  to  pose  a  risk  to  human  health 
and  the  environment.  The  results  of 
these  analyses  are  shown  in  Table  18. 

Using  bounding  assumptions,  the 
Agency  estimated  that  management  of 
isophorone  residuals  in  a  boiler  could 
result  in  an  inhalation  HQ  of  6.2x10"*. 
Risk  based  on  bounding  assumptions  for 
the  other  plausible  mismanagement 
scenario  (on  site  accumulation) 
exceeded  an  inhalation  HQ  of  1,  and 
EPA  then  conducted  high  end  and 
central  tendency  risk  analyses  for  this 
scenario. 


The  estimated  high  end  risk 
assessment  with  plausible 
mismanagement  of  isophorone  wastes 
by  on  site  accumulation  in  an 
uncovered  tank  resulted  in  an 
inhalation  HQ  of  0.6.  This  result 
indicates  minimal  risk  through  the 
inhalation  pathway  for  this  scenario. 
Furthermore,  this  risk  resulted  from  one 
large  wastestream  that  was  used  to 
mobilize  tank  heavy  ends  for  piunping 
to  an  onsite  hazardous  waste  BIF.  The 
resulting  waste  mixture  was  not 
reported  stored,  and  is  likely  pimiped 
directly  to  the  BIF  for  combustion, 
therefore  the  scenario  appears  to  be 
unrealistic  for  this  wastestream  in  any 
case. 
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Table  18.— Risk  Assessment  Results  for  Isophorone 


Hazard  quotient  (HQ) 

Plausible  mismanagement  practice 

Central 
tendency 

Bounding 

High  end 

Nonwastewaters: 

•  On  Site  Accumulation  _ „ „ „ 

•  Inaneration  „ 

0.01 

14 

6.2x10-* 

0.6 

All  risks  are  direct  inhalation.  For  a  complete  description  of  the  risk  assessment  methodology  and  results,  see  the  background  document  As- 
sessment of  Risks  from  tne  Management  of  Used  Solvents. 
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b.  Environmental  Damage  Incidents. 
EPA  investigated  damage  incidents  at 
which  isophorone  was  an  identified 
contaminant  at  the  site.  Based  on  a 
review  of  identified  damage  instances, 
no  single  instance  of  damage  was 
identified  that  could  be  tied  to  use  of 
isophorone  as  a  solvent,  Isophorone  was 
identified  as  a  contaminant  at  17  sites 
in  the  ROD  database,  however  most  of 
these  sites  arose  from  disposal  practices 
that  occurred  many  years  ago,  prior  to 
promuigation  of  the  RCRA  regulations. 
Of  the  four  facilities  identified  with 
isophorone  contamination  that  have 
operated  since  1980,  two  were  landfills, 
one  a  chemical  waste  storage  and 
processing  facility,  and  one  a  pesticide 
manufacturing  facility.  All  four  of  these 
facilities  have  also  been  in  operation  for 
many  years  before  1980,  and  all  sites 
were  contaminated  with  a  myriad  of 
chemicals  The  maximum  levels  of 
isophorone  found  at  the  four  sites  were 
0.014  ppm  in  groundwater,  59  ppm  in 
soil,  and  0.13  ppm  in  surface  water.  For 
the  landfills  and  chemical  treatment 
facility,  the  use  of  the  isophorone  prior 
to  being  found  at  the  site  is  impossible 
to  ascertain.  However,  in  the  case  of  the 
pesticide  manufacturer,  isophorone  has 
been  used  as  a  starting  ingredient  in  the 
production  of  pesticides  and 
insecticides,  and  isophorone  becomes 
part  of  the  final  product.  This  would  not 
be  considered  a  solvent  use. 

The  solvent  uses  identified  for 
isophorone  are  limited  to  only  two 
industry  sectors — agricultural  chemicals 
and  coating/printing  operations,  and 
none  of  these  sectors  were  represented 
by  facilities  identified  as  having 
isophorone  contamination  onsite.  Given 
that  the  current  use  of  isophorone 
appears  to  be  very  Umited,  and 
considering  that  all  of  the  isophorone 
wastes  generated  in  1993  were  treated  as 
hazardous.  EPA  does  not  believe  that 
these  damage  cases  are  relevant  to  the 
listing  determination. 

c.  Conclusion.  EPA  believes  that 
isophorone  does  not  satisfy  the  criteria 
for  listing  in  40  CFR  261.11(a)(3). 
Therefore.  EPA  is  proposing  that  wastes 
from  the  use  of  isophorone  as  a  solvent 


should  not  be  listed  as  hazardous  waste 
under  40  CFR  261.31.  As  discussed 
above,  risk  bounding  estimates  indicate 
that  isophorone  solvent  residuals  are 
not  considered  to  pose  a  substantial  risk 
or  potential  hazard  to  human  health  nnri 
the  environment  through  the  inhalation 
pathway  fixim  burning.  Furthermore,  all 
reported  residuals  were  treated  as 
hazardous  waste,  and  all  were  sent  to 
thermal  treatment.  Thus,  these  residuals 
do  not  appear  to  be  managed  in  a 
manner  that  poses  a  threat  to  himian 
health  and  the  enviroimient. 

M.  2-Methoxyethanol  Acetate  (2-MEA) 

1.  Industry  Identification 

In  1992,  2-methoxyethanol  acetate  (2- 
MEA)  production  was  estimated  to  be 
approximately  500,000  kilograms  based 
on  1988  data;  however,  the  Chemical 
Manufacturers  Association  reported  that 
production  of  this  chemical  ceased  in 
1992.  It  was  manufactured  only  by 
Union  Carbide,  under  the  trade  name 
Methyl  Cellosolve  Acetate.  The  use  of  2- 
methoxyethanol  acetate  is  reported  to  be 
82,000  kilograms.  The  demand  for  2- 
methoxyethanol  acetate  has  declined 
and  current  U.S.  use  is  limited  to 
specialty  solvents.  Based  on  industry 
contacts,  EPA  believes  that  reported  use 
reflects  consumption  of  stockpiled 
chemicals. 

2.  Description  of  Solvent  Usage  and 
Resulting  Waste 

a.  Solvent  Use  and  Questionnaire 
Responses.  In  the  RCRA  3007 
Prequestionnaire  of  Solvent  Use,  16 
facilities  reported  the  use  of  2- 
methoxyethanol  acetate,  with  use  of 
greater  than  4,000  kilograms  in  1992.  In 
the  RCRA  3007  Questionnaire,  three 
faciUties  reported  the  use  of  1,672 
kilograms  of  2-methoxyethanol  acetate 
in  1993. 

Although  limited  in  use,  RCRA  3007 
Questionnaire  respondents  indicated 
that  2-methoxyethanol  acetate  was  used 
as  a  diluent  in  a  coating  formulation.  It 
also  was  used  as  a  reaction  or  synthesis 
mediimi  and  for  dissolution. 

Literature  searches  indicate  other  past 
uses  for  2-methoxyethanol  acetate. 


however,  these  uses  were  not  confirmed 
by  the  RCR.A  3007  Questionnaire 
respondents. 

b.  Physical/Chemical  Properties  and 
Toxicity.  2-Methoxyethanoi  acetate  is 
completely  soluble  in  water.  With  a 
vapor  pressure  of  1,2  mm  Hg  at  20°C,  2- 
methoxyethanol  acetate  is  moderately 
volatile.  The  Henrv's  Law  Constant  is 
7.6x10 -'7  atm-m'/mole,  indicating  that 
2-methoxyethanol  acetate  has  a  low  rate 
of  evaporation  from  water  The  Log  Kow 
is  -0,"6,  indicating  that  2- 
methoxyethanol  acetate  has  a  low 
tendency  to  sorb  to  soil  organic  matter 
or  to  bioaccumulate. 

2-Methoxyethano!  acetate  is  not 
classified  as  a  carcinogen,  EPA 
estimated  a  provisional  RfC  of  0.02  mg/ 
m^  and  RfD  of  5.7x10 "  ^  mg/kg/day. 
These  correspond  to  provisional  HBLs 
of  2x10" 2  mg,/m3  for  air.  and  0.2  mg/L 
for  water.  These  health-based  numbers 
are  provisional  and  have  not  undergone 
external  peer  review.  The  Agency  plans 
to  complete  an  external  peer  review  of 
these  health-based  numbers  prior  to 
issuing  a  final  determination.  EPA 
requests  comments  on  the 
appropriateness  of  the  provisional 
numbers,  and  seeks  any  additional  data 
on  the  toxicity  of  2-methoxyethanol 
acetate. 

c.  Waste  Generation,  Characterization, 
and  Management.  Three  facilities 
reported  the  generation  of  16,329 
kilograms  of  2-methoxyethanol  acetate 
solvent  residuals.  These  residuals 
include  1,362  kg  of  debris  (i.e.,  rags  and 
containers),  almost  15,000  kg  of  spent 
solvents,  and  negligible  amounts  (<1  kg) 
of  process  sludges.  For  the  most  part, 
these  residuals  had  very  low  (<1 
percent)  concentrations  of  2- 
methoxyethanol  acetate  in  the  residual. 
Only  one  residual  from  one  facility  had 
a  higher  concentration,  in  a  range  of  20- 
50  percent.  Given  the  limited  uses 
reported  (diluent  in  coating  and  reaction 
media),  wastewaters  are  not  expected 
and  were  not  reported.  Waste 
management  practices  reported  were 
hazardous  waste  incineration  and 
energy  recover\-  in  a  BIF, 

Table  19  presents  the  waste  volumes 
and  loadings  of  2-methoxyethanol 
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acetate  for  each  waste  management 
practice.  All  waste  went  to  a  hazardous 
waste  incinerator  or  BIF  Given  the 
limited  and  de(:reasing  use  of  this 
chemical  as  a  solvent,  EPA  believes  that 


these  represent  the  only  significant 

management  practices  likely  to  be 
found  Therefore,  to  assess  possible 
risks  from  management  of  2- 
methoxvethanol  acetate  wastes  from 


solvent  use,  EPA  modeled  combustion 
in  a  boiler  to  account  for  thermal 
treatment  (incineration,  BIFs),  and 
storage  in  an  open  accumulation  tank. 


Table  i  9.— Waste  Statistics  for  2-Methoxyethanol  Acetate 


Management  practice 

NumDef  0* 
faaiit)es 

SuTiber  of 
streams 

Total  vokjme 

0(g) 

Total  loadng 
0(0) 

Incineration  , „ „ „ _... 

Boiler/industnal  Furnace  ............................„..........._...~.............~.............................. 

1 
1 

3 
3 

16.322 

7 

963 
0  07 

3.  Basis  for  Proposed  No-List 
Determination 

a.  Risk  A.ssessment.  The  Agency 
estimated  nsk  u,smg  bounding 
assumptions  as  described  earlier  (see 
Section  II. C)  to  obtain  a  risk  for  each 
plausible  mismanagement  scenario. 
Where  the  HQ  exceeds  1.  exposure  may 
pose  a  nsk  to  human  health  and  the 
environment.  The  results  of  these 
analyses  are  shown  inTable  20. 

Using  risk  bounding  assumptions,  the 
.Agency  estimated  that  management  of  2- 
methoxyethanol  acetate  residuals  m  a 
boiler  could  result  in  an  inhalation  HQ 
of  7.9x10"  '"'  and  by  onsite 
accumulation  could  result  in  an 
inhalation  HQ  of  0,4.  These  results 
indicate  minimal  nsk  through  the 
inhalation  pathway  for  these  scenarios. 

Table  20.— Risk  Assessment  Re- 
sults FOR  2-METHOXYETHANOL  AC- 
ETATE 


Management  practice 

Hazard 

quotient 

(HQ) 

Bounding 

Nonwastewaters 
•  On  Site  Accumulation 

0.4 

•  Incineration  

7.3x10-" 

All  risks  are  direct  inhalatiof^  ^or  a  corrv 
plete  description  of  the  risk  assessment  meth- 
odology and  results,  see  ttie  backgrounc  doc- 
ument Assessment  of  Risks  from  trie  Manage- 
ment of  Used  Solvents 

b.  Environmental  Damage  Incidents. 
2-Methoxyethanoi  acetate  has  been 
detected  at  one  Superfund  site.  The 
ROD  database  indicates  that  2- 
methoxyethanoi  acetate  has 
contaminated  the  soil,  sediments,  and 
ground  water  at  the  site,  although  no 
information  on  the  concentration  level 
is  available.  Wastes  deposited  at  the 
municipal  landfill  site  include  drums  of 
industrial  waste  that  were  buried  either 
intact,  punctured,  or  crushed.  The  ROD 
database  does  not  specifically  cite  the 
uses  of  any  of  the  wastes  foimd  at  the 
site.  Given  the  declining  production  and 
solvent  use  of  2-methoxyethanol  acetate. 


and  the  fact  that  the  small  amount  of 
waste  currently  generated  is  treated  as 
hazardous  waste,  EPA  does  not  believe 
this  damage  case  provides  any  relevant 

information  on  possible  future 
management  of  the  chemical.  Therefore, 
EPA  did  not  consider  this  damage  case 
information  in  the  listing  determination. 

c.  Conclusion,  EPA  believes  that  2- 
methoxyethanol  acetate  does  not  satisfy 
the  criteria  for  listing  in  40  CFR 
261.11(a)(3).  Therefore,  EPA  is 
proposing  that  wastes  from  the  use  of  2- 
methoxyethanol  acetate  as  a  solvent 
should  not  be  listed  as  hazardous  waste 
under  40  CFR  261.31.  The  use  of  2- 
methoxyethanol  acetate  has  been 
declining  in  recent  years  and  does  not 
appear  to  be  manufactured 
domestically.  Further,  as  discussed 
above,  risk  bounding  estimates  indicate 
that  2-methoxyethanol  spent  solvent 
residuals  are  not  considered  to  pose  a 
substantial  risk  or  potential  hazard  to 
human  health  and  the  environment 
through  the  pathways  assessed. 
Residuals  from  the  use  of  2- 
methoxyethanol  acetate  as  a  solvent 
generally  are  managed  as  hazardous 
waste,  typically  being  co-managed  wi\h 
other  wastes  already  listed  under  40 
CFR  Part  261.  TTius,  these  residuals  do 
not  appear  to  be  managed  in  a  maimer 
that  poses  a  threat  to  hximan  health  and 
the  environment. 

N.  Chemicals  With  No  Significant  Use 
as  Solvents 

The  following  four  chemicals  v^ere 
not  reported  to  have  any  significant  uses 
as  solvents:  p-dichlorobenzene,  benzyl 
chloride,  epichlorohydrin,  and  ethylene 
dibromide.  On  the  1993  Preliminary 
Questionnaire,  the  major  recipients 
were  hazardous  waste  incinerators,  fuel 
blenders,  or  cement  kilns  who  could  not 
tell  if  the  wastes  containing  these 
chemicals  had,  in  fact,  solvent  use. 
Except  in  once  case  (for  p- 
dichlorobenzene),  all  other  use  reported 
as  a  solvent  at  any  facility  was  below  10 
kg  per  year.  In  these  cases,  reports  of 
"solvent  use"  often  turned  out  to  be 
quantities  purchased  for  a  facility's 


research  laboratory,  writhout  regard  as  to 
whether  the  chemical  was  actually  used 
as  a  solvent.  The  Agency  contacted 
facilities  that  reported  apparent  solvent 
use  of  larger  quantities  of  these 
chemicals  to  confirm  whether  or  not 
solvent  use  was  actually  taking  place.  In 
all  cases,  the  facility  indicated  that 
solvent  use  was  not  occurring. 

One  of  the  chemicals,  p- 
dichlorobenzene,  is  a  soUd  at  room 
temperature,  which  limits  its  utility  as 
a  solvent.  The  others  are  relatively 
reactive  chemicals,  which  also  makes 
them  unsuitable  for  most  solvent 
applications.  All  the  chemicals  may 
appear  as  an  ingredient  in  product 
formulations,  sometimes  as  a  chemical 
impurity.  The  chemicals  are  most  often 
used  as  chemical  reactants,  pesticides, 
sterilizing  agents,  or  in  other  non- 
solvent  uses.  Information  collected  by 
EPA  on  each  of  the  four  chemicals  is 
discussed  below. 

1.  p-Dichlorobenzene 

In  1993,  U.S.  production  of  p- 
dichlorobenzene  was  reported  to  be  35.9 
million  kilograms.  Data  from  1993 
indicate  that  most  of  the  uses  that  could 
be  identified  were  nonsolvent  uses, 
including  the  production  of 
polyphenylene  sulfide  resin,  in  room 
deodorant  blocks,  and  in  moth  control 
products.  Industry  studies  indicate  that 
p-dichlorobenzene  is  used  in  very 
limited  amounts  as  a  solvent,  but  is 
more  typically  found  as  a  contaminant 
in  o-dichlorobenzene,  a  listed  solvent. 

In  response  to  the  RCRA  §  3007 
Prequestionnaire  of  Solvent  Use,  the 
total  volume  used  by  26 
Prequestionnaire  respondents  for  1992 
was  greater  than  25,000  kilograms. 
Much  of  that  "use"  was  reported  by 
facilities  that  treat  waste  by  incineration 
or  in  a  cement  kiln;  its  use  was  also 
erroneously  reported  due  to  the 
presence  of  p-dichlorobenzene  as  an 
impurity  in  o-dichlorobenzene.  a  listed 
solvent.  Six  facilities  reported  the  use  of 
6,288  kilograms  of  p-dichlorobenzene  as 
a  solvent  in  response  to  the  RCRA 
§  3007  Questionnaire  of  Solvent  Use. 
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The  chemicai  was  used  in  very  small 
volumes  (<2kg),  except  for  one  facility; 
this  metal  finishmg  facility  reported 
using  p-dichiorobenzene  in  a  solvent 
mixture  to  remove  coatings  from  metal 
parts  in  paint  stripping  tanks.  However 
the  facility  reported  very  little  solvent  in 
the  resulting  wastestreams;  furthermore, 
this  facility  indicated  in  its 
questionnaire  response  that  it  intended 
to  cease  using  p-dichlorobenzene  and 
switch  to  a  less  toxjc  solvent.  In  general, 
the  data  from  most  industries  indicate 
that  the  chemical  is  primarily  used  in 
research  and  laboratory  applications,  p- 
Dichlorohenzene  has  a  melting  point  of 
54''C  and  is  a  solid  at  room  temperature, 
limiting  possible  solvent  uses. 

Wastes  from  p-dichlorobenzene  use 
were  generated  as  spent  lab  solvents, 
laboratory-  wastewaters,  spent  solvents, 
and  as  part  of  process  wastewaters.  Five 
facilities  reported  that  p- 
dichiorol>enzene  solvent  waste  was  sent 
to  hazardous  waste  incineration  or  a 
BIF;  this  includes  the  facility  that  used 
most  of  the  p-dichlornbenzene.  One 
facility  reported  discharging  process 
wastewaters  to  a  sanitarv  sewer 
(POTVV).  The  total  amount  of  p- 
dichlorobenzene  reported  in  the 
wastestreams  generated  from  solvent 
use  in  1993  was  <17  kg. 

No  instance  of  environmental  damage 
relating  to  the  use  of  p-dichlorobenzene 
as  a  solvent  has  been  identified.  This 
chemical  is  relatively  common  at 
CERCLA  and  other  environmental 
damage  sites,  but  always  appears  with 
other  contaminants,  most  often  solvents 
classified  as  F001-F005  wastes,  p- 
Dichlorobenzene  commonly  occurs  with 
high  concentrations  of  o- 
dichlorobenzene,  probably  due  to  the 
presence  of  the  p-isomer  as  an  impurity. 
Other  damage  sites  at  which  p- 
dichlorobenzene  has  been  detected 
include  former  dye  manufacturers; 
however,  a  nonsolvent  use  for  p- 
dichlorobenzene  is  as  an  intermediate  in 
a  dye  manufacturing  process.  Given  the 
'extremely  low  solvent  use  identified  for 
p-dichlorobenzene.  it  is  not  likely  that 
any  of  the  damage  incidents  identified 
were  the  result  of  mismanagement  of  p- 
dichlorobenzene  used  as  a  solvent. 
The  .Agency  proposes  that  wastes 
from  the  use  of  p-dichlorobenzene  as  a 
solvent  should  not  be  listed  as 
hazardous  waste  under  40  CFR  261.31. 
The  use  of  p-dichlorobenzene  as  a 
solvent  appears  to  be  extremely  limited, 
having  specialty  applications  in 
laboratories  and  little  or  no  industrial 
solvent  use.  p-Dichlorobenzene  may  be 
present  in  wastes  generated  from  use  of 
o-dichlorobenzene  as  a  solvent,  because 
the  para-isomer  is  an  impurity  in  the  o- 
dichlorobenzene.  However,  o- 
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dichlorobenzene  is  already  included  in 
the  F002  solvent  listing,  therefore,  these 
wastes  would  already  be  regulated  as 
hazardous.  Residuals  from  the  use  of  p- 
dichlorobenzene  as  a  solvent  generally 
are  very  small  volumes  and  the  total 
amount  of  p-dichlorobenzene  in 
residuals  was  only  17  kg  in  1993.  Given 
that  wastes  generated  were  either 
Incinerated  or  sent  to  a  POT\V  where  it 
would  be  further  diluted  by  large 
volumes  of  other  wastewater  and 
treated,  EPA  believes  that  these  wastes 
present  no  significant  risks  to  human 
health  and  the  environment. 

2.  Benzyl  Chlonde 

Data  from  1993  indicate  that  U.S. 
demand  for  benzyl  chloride  was  33.2 
million  kilograms.  Nonsolvent 
applications  account  for  nearly  100 
percent  of  the  reported  uses  of  benzyl 
chloride.  There  were  no  industrial 
solvent  uses  of  benzyl  chloride 
identified  during  the  industry  study. 
Monsanto  Corporation  informed  EPA  in 
February  1993  that  it  is  the  only  U.S. 
producer  of  benzyl  chloride  and  that 
benzyl  chloride  has  no  current  solvent 
uses. 

Data  from  the  RCRA  3007 
Prequestiormaire  reported  the  total 
volume  used  by  the  12  Prequestionnaire 
respondents  was  21.809  kg  in  1992. 
Nearly  all  of  that  "use"  was  reported  by 
TSD  facilities  that  accepted  the 
constituent  for  thermal  treatment.  Five 
facilities  reported  the  1993  use  of  6.4  kg 
of  benzyl  chloride  in  response  to  the 
RCRA  3007  Questionnaire  of  Solvent 
Use;  the  1992  solvent  use  was  reported 
to  be  5.9  kg.  Data  for  1993  indicated  that 
the  total  amount  of  benzyl  chloride 
solvent  waste  generated  by  five  facilities 
in  1993  was  36.817  kg,  and  that  these 
waste  contained  a  total  loading  of  1.9  kg 
of  benzyl  chloride. 

Benzyl  chloride  hydrolyzes  in  water 
and  decomposes  rapidly  in  the  presence 
of  most  common  metals  (e.g.,  iron).  The 
aqueous  hydrolysis  rate  for  benzyl 
chloride  corresponds  to  a  half-life  of  14 
hours;  this  means  that  the  concentration 
of  benzyl  chloride  in  water  would 
decrease  by  a  factor  of  1000  in  less  than 
6  days.  Due  to  its  rapid  transformation 
in  environmental  media,  benzyl 
chloride  is  not  expected  to  be  persistent 
in  moist  soil  or  water.  Given  its  high 
reactivity,  it  is  highly  unlikely  that  this 
chemical  could  find  significant  use  as  a 
solvent.  Of  the  facilities  providing 
information  in  the  RCRA  3007 
Questionnaire,  each  facility  used  1  kg  or 
less  of  benzyl  chloride.  The  benzyl 
chloride  solvent  waste  generated  in 
1993  were  classified  as  spent  solvents, 
and  all  were  reported  incinerated  as 
hazardous.  Given  the  extremely  low  use 


rates,  the  concentration  of  beiozyl 
chloride  in  the  waste  ^oiVSte  is 
negligible  (<2kg). 

Benzyl  chloride  has  been  identified  as 
a  constituent  of  concern  at  one  site 
investigated  using  CERCL'\.  However. 
there  are  no  sites  that  have  undergone 
a  ROD  that  identifies  benzyl  chloride  as 
a  constituent.  The  reason  for  the 
absence  of  benzyl  chloride  may  be  due 
to  its  breakdown  in  the  environment 
prior  to  the  ROD  investigation.  In  no 
instances  has  the  use  of  benzyl  chloride 
as  a  solvent  been  linked  to 
environmental  damage  in  either  the 
ROD  or  HRS  databases. 

The  Agency  proposes  that  waste  from 
the  use  of  benzyl  chloride  as  a  solvent 
not  be  listed  as  hazardous  waste  under 
40  CFR  261.31.  The  use  of  benzyl 
chloride  as  a  solvent  appears  to  be  very 
limited,  having  specialty  apphcations  in 
laboratories  and  no  known  industrial 
solvent  use.  Residuals  from  the  apparent 
use  of  benzyl  chloride  as  a  solvent 
generally  are  very  small  volumes  and 
contain  negligible  concentrations  of  the 
solvent.  The  reactivity  of  the  chemical 
severely  limits  any  solvent  use.  The 
relatively  rapid  hydrolysis  of  benzyl 
chloride  also  indicates  that  the 
substance  will  not  persist  long  enough 
to  present  significant  risk  even  if 
released  to  the  environment  in  such 
small  quantities.  Furthermore,  all 
residuals  are  managed  as  hazardous 
waste.  Thus,  EPA  believes  that  there  are 
no  residuals  from  solvent  use  that  pose 
a  threat  to  human  health  and  the 
environment. 

3.  Epichlorohydrin 

The  estimated  U.S.  production  and 
import  of  epichlorohydrin  were  229.6 
miUion  kilograms,  based  on  1989 
production  data  and  1993  import  data. 
Nonsolvent  use  of  epichlorohydrin 
includes  use  in  the  production  of  epoxy 
resins,  glycerin,  epichlorohydrin 
elastomers. 

In  response  to  the  prequestionnaire, 
14  facilities  indicated  that 
epichlorohydrin  was  used  as  a  solvent 
at  their  site.  These  facilities  reported  a 
total  use  of  more  than  76,365  kilograms 
in  1992.  Nearly  all  of  these  "uses"  were 
either  misreported  as  solvent  use  (when 
epichlorohydrin  was,  in  fact,  a  chemical 
reactant)  or  the  use  was  reported  by  a 
facility  that  accepted  the  constituent  for 
thermal  treatment  or  reclamation.  Three 
facilities  reported  use  3.4  kilograms  of 
epichlorohydrin  as  a  solvent  in  response 
to  the  RCRA  section  3007  Questionnaire 
of  Solvent  Use.  The  sharp  decline 
reflects  the  elimination  of  a  treatment 
facility  from  further  study,  since  the  use 
of  the  epichlorohydrin  as  a  solvent  prior 
to  treatment  could  not  be  confirmed. 
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Literature  searches  indicate  that 
epichlorohvdnn  ha.s  been  used  as  an 
ingredient  in  natural  and  sy-nthetic 
resins,  gums,  cellulose  esters  and  ethers, 
paints,  varnishes,  nail  enamels, 
lacquers,  and  cement  for  celluloid. 
Finally,  epichlorohvdrin  has  been  used 
by  the  textiles  industry  to  modify  the 
carboxyl  groups  of  wool,  in  the 
preparation  of  fibers,  and  in  dyeing 
fibers. 

Three  facilities  provided  data  in  the 
section  3007  Questiormaire  of  Solvent 
Use.  One  facility  used  only  .001  kg  in 
1993;  the  wastes  generated  (25  kg)  were 
classified  as  lab  wastes  and  sent  off-site 
to  a  hazardous  waste  incinerator  or  to  a 
nonhazardous  energy  recovery  facility. 
The  other  two  facilities,  both 
pharmaceutical  companies,  used  1  kg 
and  2.36  kg  of  epichlorohydrin, 
respectively,  in  1993.  One  of  the  two 
pharmaceutical  facilities  reported  the 
generation  of  a  total  of  17,254  kg  of 
spent  solvent  or  lab  waste,  which  was 
sent  off-site  for  hazardous  waste 
incineration.  The  other  facility 
generated  5,000  kg  of  spient  solvent  or 
lab  waste,  which  was  incinerated  on-site 
in  a  hazardous  waste  incinerator.  These 
wastes  contained  epichlorohydrin  in 
part  per  million  concentrations. 

Epichlorohydrin  has  not  been 
identified  as  a  constituent  of  concern  at 
any  sites  investigated  using  the  HRS.  In 
addition,  there  are  no  sites  that  have 
undergone  a  ROD  that  identify 
epichlorohydrin  as  a  constituent.  The 
reason  for  the  absence  of 
epichlorohydrin  may  be  due  to  its 
breakdown  in  the  environment  prior  to 
the  ROD  or  HRS  investigation. 
Epichlorohydrin  hydrolyzes  relatively 
rapidly  in  water  with  a  half-life  of  8.2 
days.  In  no  instances  has  the  use  of 
epichlorohydrin  as  a  solvent  been 
linked  to  environmental  damage  in 
either  the  ROD  or  HRS  databases. 

The  Agency  proposes  that  waste  from 
the  use  of  epichlorohydrin  as  a  solvent 
not  be  listed  as  hazardous  waste  under 
40  CFR  261.31.  The  use  of 
epichlorohydrin  as  a  solvent,  if  it  truly 
occurs,  appears  to  be  limited  to 
specialty  applications  in  laboratories 
and  no  known  industrial  solvent  use. 
Residuals  from  the  apparent  use  of 
epichlorohydrin  as  a  solvent  generally 
are  very  small  volumes  and  contain 
negligible  concentrations  of  the  solvent. 
The  reactivity  of  the  chemical  severely 
limits  any  solvent  use.  The  relatively 
rapid  hydrolysis  of  epichlorohydrin  also 
indicates  that  the  substance  is  unlikely 
to  persist  long  enough  to  present 
significant  risk  even  if  released  to  the 
environment  in  such  small  quantities. 


Furthermore,  all  of  the  waste  was 
reported  to  be  incinerated  as  hazardous 
waste.  Thus,  EPA  believes  that  there  are 
no  residuals  ^m  solvent  use  that  pose 
a  threat  to  human  health  and  the 
environment. 

4.  Ethylene  Dibromide 

The  estimated  U.S.  capacity  for 
ethylene  dibromide  production  and 
import  totals  61.6  million  kilograms  for 
1993,  based  on  1981  production 
capacity  and  1993  import  data. 
However,  production  has  been  declining 
since  1974,  and  1993  production  was 
11.3  million  kg.  The  industry  study 
confirms  that  ethylene  dibromide  has  no 
significant  use  as  a  solvent.  Nonsolvent 
uses  included  use  as  a  lead  scavenger  in 
gasoline,  as  an  insect  and  soil  fumigant, 
and  as  an  intermediate  in  the  synthesis 
of  dyes,  pharmaceuticals,  and  vinyl 
bromide. 

According  to  industry  data  obtained 
in  the  RCRA  3007  Preliminary 
Questionnaire,  11  facihties  used  a  total 
of  127,760  kilograms  of  ethylene 
dibromide  in  1992.  Only  two  facilities 
used  more  than  1,000  kg  per  year.  In 
response  to  the  full  RCRA  3007 
Questionnaire,  three  facilities  reported 
use  of  14  kg  of  ethylene  dibromide  as  a 
solvent  in  1993.  The  apparent  sharp 
decline  reflects  the  elimination  of  a  TSD 
from  further  study,  since  the  use  of 
ethylene  dibromide  as  a  solvent  prior  to 
treatment  could  not  be  confirmed  by 
questionnaire  responses.  EPA  did  not 
find  any  evidence  of  significant  solvent 
uses  in  industrial,  rather  than  research 
settings.  EPA  befieves  that  the  faciUties 
that  reported  using  it  as  a  solvent  in  the 
3007  Survey  probably  used  the  chemical 
in  an  undefined  manner  in  a  laboratory, 
which  may  or  may  not  include  minor 
use  as  a  solvent. 

Of  the  three  facilities  providing  data 
in  the  RCRA  3007  Questionnaire,  a  total 
of  34,197  kg  of  waste  was  generated, 
from  a  total  use  of  14  kg.  All  this  waste 
was  classified  as  spent  laboratory  waste. 
According  to  the  Questionnaire  data,  all 
the  wastes  generated  were  sent  to  a 
hazardous  waste  incineration  facility, 
either  on-site  or  off-sile.  While  no  exact 
non-CBI  waste  concentrations  were 
reported,  given  that  only  14  kg  of 
ethylene  dibromide  was  reported  used, 
the  Agency  believes  that  the  wastes  sent 
to  incineration  have  very  low  (part  per 
million  range  or  lower)  concentrations 
of  ethylene  dibromide. 

Ethylene  dibromide  (EDB)  has  been 
detected  at  two  sites  undergoing  a  ROD 
evaluation.  The  ROD  database  indicates 
that  EDB  has  contaminated  soil,  soil  gas, 
and  ground  water  at  the  two  sites. 


Records  indicate  that  the  sourcfe  of  the 
contamination  for  the  two  sites  can  be 
linked  to  the  use  of  EDB  as  a  grain 
fumigant/pesticide.  At  a  pesticide 
manufacturing  facility  EDB  has  been 
detected  in  the  soil  in  an  area  where 
pesticide  production  wastes  had  been 
dumped.  EDB  has  also  been  detected  at 
a  site  that  includes  a  grain  storage 
facility  where  EDB  was  used  to  fumigate 
grain.  None  of  the  information  on  these 
sites  indicates  that  ethylene  dibromide 
was  used  as  a  solvent  in  these 
situations.  In  water  ethylene  dibromide 
hydrolyses  relatively  rapidly;  the  half- 
life  of  &is  reaction  is  5-10  days. 

The  Agency  proposes  that  waste  from 
the  use  of  ethylene  dibromide  as  a 
solvent  not  be  listed  as  hazardous  waste 
under  40  CFR  261.31.  The  use  of 
ethylene  dibromide  as  a  solvent,  if  it 
occiu^,  appears  to  be  very  limited, 
having  specialty  applications  in 
laboratories  and  no  known  industrial 
solvent  use.  Residuals  from  the  apparent 
use  of  ethylene  dibromide  as  a  solvent 
contain  negligible  concentrations  of  the 
solvent.  Furthermore,  all  wastes  were 
reported  to  be  incinerated  as  hazardous 
waste.  The  reactivity  of  the  chemical 
severely  limits  any  solvent  use.  Thus, 
EPA  believes  that  there  are  no  residuals 
from  solvent  use  that  pose  a  threat  to 
human  health  and  the  environment. 

O.  Relationship  to  RCRA  Regulations 
and  Other  Regulatory  Programs 

There  are  several  recent  regulations 
and  ongoing  rulemaking  efforts  that  may 
affect  the  usage,  generation,  and 
management  of  certain  solvents  being 
examined  under  the  current  judicially 
mandated  listing  determinations.  Ea(± 
of  these  rules  is  briefly  described  below. 

Resource  Conservation  and  Recovery 
Act  Regulations 

The  Agency  recently  has  published 
universal  treatment  standards  for 
several  of  the  chemicals  addressed  in 
today's  proposal  (59  FR  47980, 
September  19, 1994).  These  standards 
establish  consistent  concentration  limits 
for  constituents  that  previously  may 
have  been  subject  to  inconsistent 
standards  under  various  land  disposal 
rulemakings.  Under  the  final  rule, 
universal  standards  are  established  for 
four  of  the  14  currently  targeted  solvents 
when  found  in  nonwastewaters,  and  for 
four  of  the  14  solvents  in  wastewaters. 
Figure  2  presents  the  universal 
treatment  standards  proposed  for 
solvents  subject  to  the  current  listing 
determination. 
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Figure  2.— Proposed  Universal  Treatment  Standards  for  Target  Solvents 
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Under  40  CFR  268.7(a),  a  waste 
generator  must  test  the  waste  or  an 
extract  thereof  (or  apply  knowledge  of 
the  waste)  to  determine  whether  the 
waste  is  hazardous  and  restricted  from 
land  di.sposal  under  the  LDR  program.  If 
the  waste  is  restricted  from  land 
disposal  and  does  not  meet  the 
applicable  treatment  standards  set  forth 
in  Part  268.  the  generator  must  notify 
any  facility  receiving  the  waste  of  the 
appropriate  treatment  standards.  If  a 
generator  determines  that  a  restricted 
waste  meets  ail  applicable  treatment 
standards,  he/she  must  submit  a  notice 
to  facilities  receiving  the  waste 
certifying  that  the  waste  meets 
applicable  treatment  standards. 

Finally,  regardless  of  the  impact  of  the 
regulations  di.scussed  above,  it  is 
anticipated  that  a  significant  portion  of 
the  regulated  commimity  will  opt  for 
recycling  as  a  management  technique 
for  anv  solvents  that  may  be  listed  as  a 
result  of  this  investigation.  Recycling 
exemptions  in  the  hazardous  waste 
regulations  provide  significant 
incentives  for  recycling  wastes  rather 
than  managing  them  through  traditional 
means  (See  40  CFR  261.2,  261.4,  261.6. 
and  Part  266). 

Occupational  Safety  and  Health 
Admini<;tration  Regulations 

One  notable  regulatory  initiative  is 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  examination  of 
the  health  impacts  of  glycol  ethers. 
OSHA  has  recently  proposed 
amendments  to  its  existing  regulation 
for  occupational  exposure  to  certain 
glycol  ethers,  specifically  2- 
methoxyethanoi,  2-ethoxyethanol,  and 
their  acetates  (2-methoxyethanol 
acetate,  2-ethoxvethanol  acetate)  (58  FR 
15526:  March  23,  1993).  This  proposed 
rule  will  reduce  the  existing  8-hour 
time- weighted  average  (TWA) 
permissible  exposure  limit,  as  well  as 
establish  guidelines  to  achieve  generally 
lower  exposure  for  employees  to  these 
chemicals  This  proposal  appears  to 
have  affected  facility  usage  of  these 
glycol  ethers.  In  response  to  the 
Agency's  RCRA  §  3007  inquiries,  a 


number  of  facilities  reported  that  use  of 
these  glycol  ethers  had  been 
discontinued  at  their  site  due  to  health 
concerns.  Others  reported  that  the  use  of 
these  glycol  ethers  will  be  phased  out  in 
the  near  future. 

Clean  Air  Act  Regulations 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  require  EPA  to 
expand  the  regulation  of  air  toxics  to 
189  substances  over  a  10-year  period 
(such  substances  are  presumed  to 
warrant  regulation  as  air  toxics — the  list 
may  be  modified  by  the  Administrator). 
This  statutory  list  of  air  toxics  includes 
all  but  two  of  the  14  solvents  addressed 
in  today's  proposal.  The  two  that  are  not 
listed  as  presumed  air  toxics  are 
cyclohexanol  and  furfural.  The  CAA 
amendments  do  not  require  that  the  air 
toxics  be  regulated  on  a  constituent- 
specific  basis.  Rather,  EPA  is  required  to 
identify  categories  of  industrial  facilities 
that  emit  substantial  quantities  of  one  or 
more  air  toxics.  A  list  of  the  source 
categories,  as  well  as  a  schedule  for 
promulgation  of  hazardous  air  pollutant 
regulations,  is  published  at  58  FR  63952 
(December  3,  1993).  The  Agency  has 
identified  174  source  categories 
(including  8  area  sources).  The  source 
categories  include:  pharmaceutical 
production  processes;  agricultural 
chemicals  production;  polymer  and 
resins  production;  production  of 
inorganic  chemicals;  production  of 
organic  chemicals;  and  numerous 
Oiiscellaneous  processes,  including 
semiconductor  manufacturing. 
Categories  of  area 'sources  include,  for 
example,  halogenated  solvent  cleaners. 
Such  increased  regulation  of  many  of 
the  industries  that  use  the  14  target 
solvents  may  prompt  increased 
recapture  and  reuse  of  the  constituent, 
or  encourage  the  use  of  alternative 
compounds. 

Emergency  Planning  and  Community 
Right-to-Know  Act  Regulations  (EPCRA) 

Section  313  of  EPCRA  requires  that 
any  facility  with  10  or  more  employees 
in  SIC  codes  20-39  that  manufactures, 
processes,  or  otherwise  uses  specified 


chemicals  in  amounts  exceeding 
established  thresholds  must  report,  to 
EP.\  and  designated  state  agencies,  any 
releases  of  these  chemicals  to  the 
environment.  The  reported  data 
comprise  the  Toxics  Release  Inventory 
(TRI).  The  chemicals  in  the  TRI  are 
Hsted  at  40  CFR  372.65.  and  include  all 
but  three  (cyclohexanol,  isophorone, 
and  hiffurai)  of  the  14  solvents 
addressed  in  today's  proposal.  Under 
EPCRA,  the  quantity  threshold  for 
chemical  use  is  10.000  pounds  per 
calendar  year.  The  reporting  quantity 
threshold  for  manufacturing,  importing 
or  processing  is  25.000  pounds  per  year 
(1989  and-  thereafter).  Although  TRJ 
release  reporting  does  not  have  a  direct 
iJnpact  on  hazardous  waste  generation 
or  management  capacity,  it  is  generally 
accepted  that  these  reporting 
requirements  create  strong  incentives 
for  facilities  to  reduce  releases  and  alter 
operating  practices  to  reduce  or 
eliminate  the  use  of  specified  chemicals. 
Annual  TR]  reporting  was  initiated  in 
1988  (addressing  releases  during  1987) 
and  is  undergoing  expansion  For 
example,  a  final  rule  published  on 
November  30.  1994  (59  FR  61432)  added 
286  chemicals  and  chemical  categories 
to  the  TRI  reporting  inventory.  Among 
the  chemicals  added  are  cyclohexanol 
and  isophorone. 

Clean  Water  Act  Regulations 

The  Agency  currently  is  revising  the 
effluent  guidelines  and  standards  for  the 
pharmaceutical  manufacturing  category. 
This  work,  which  is  being  conducted 
under  a  Consent  Decree  [S'BDC  v 
Browner,  (D.D.C.  89-2980.  January  31, 
1992)),  involves  the  review  and  revision 
of  the  existing  effluent  guidelines  and 
will  consider  inclusion  of  limitations  on 
toxic  and  non-conventional  volatile 
organic  pollutants.  A  notice  of  proposed 
rulemaking  was  published  on  May  2, 
1995.  The  .Agency  has  also  revised  the 
effluent  guidelines  and  standards 
applicable  to  the  organic  chemicals, 
plastics,  and  synthetic  fibers  industry 
(OCPSF)  (58  FR  36872;  July  9,  1993). 
These  revisions  add  BAT  and  NSPS 
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standards  for  19  additional  constituents 
(including  p-dichlorobenzene.  methyl 
chloride,  and  phenol)  and  pretreptment 
stanaaros  for  il  ol  these  19  pollutants 
(including  p-dichlorobenzene  and 
methyl  chloride). 

The  Agency  also  has  developed 
effluent  guidelines  and  standards  for  the 
pesticide  chemicals  category  This  work 
(also  being  conducted  under  the  NRDC 
Consent  Decree)  limits  the  discharge  of 
pollutants  into  U.S.  waters  and  POTWs 
from  new  and  existing  facilities  that 
manufacture  pesticide  active 
ingredients.  A  final  rule  was  published 
on  September  28.  1993  (58  FR  50638), 
which  included  standards  for  p- 
dichlorobenzene  and  phenol,  two 
constituents  addresseu  uv  ilie  solvents 
listing  investigation.  EPA  is  also 
completing  effluent  standards  for 
facilities  that  formulate,  package,  and/or 
repackage  pesticide  active  ingredients 
into  final  products.  EPA  expects  to 
complete  this  rule  bv  September  30, 
1996. 

As  noted  in  the  discussion  of  other 
rules  above,  these  new  and  revised 
effluent  standards  may  result  in  the 
generation  of  wastes  already  regulated 
under  the  C\X.\  and/or  may  encourage 
the  recycling  or  reduction  of  CVVA- 
regulated  constituents.  It  is  noteworthy 
that,  although  not  imposed  as  part  of 
these  rulemakings,  the  Agency  routinely 
evaluates  zero  discharge  effluent 
standards  (usually  based  on  recycling) 
as  an  option  for  new  sources. 

III.  Waste  Minimization 

in  the  Pollution  Prevention  Act  of 
1990  (42  U.S.C.  13101  et  seq.,  P.L.  101- 
508,  November  5.  1990).  Congress 
declared  pollution  prevention  to  be  a 
national  policy  of  the  United  States.  The 
act  declares  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible;  pollution  that  cannot 
be  prevented  should  be  recycled  or 
reused:  pollution  that  cannot  be 
prevented/reduced  or  recycled  should 
be  treated  in  an  environmentally  safe 
manner  wherever  feasible;  and  disposal 
or  release  into  the  environment  should 
be  chosen  only  as  a  last  resort,  and 
should  be  done  in  an  environmentally 
safe  manner.  This  section  provides  a 
general  discussion  of  some  generic 
pollution  prevention  and  waste 
minimization  techniques  that  facilities 
may  wish  to  explore. 

Waste  minimization  practices  fall  into 
three  genera!  groups:  change  in 
production  practices,  housekeeping 
practices,  and  practices  that  employ  the 
use  of  equipment  that  by  design 
promote  waste  minimization.  Some  of 
these  practices/equipment  listed  below 
conserve  water,  others  reduce  the 


amount  of  product  in  the  wastestream, 
while  others  may  prevent  the  creation  of 
tfap  waste  altogether.  EPA  acknowledges 
that  some  of  these  practices/equipment 
may  lead  to  media  transfers  or  increased 
energy  use  This  information  is 
presented  for  general  information,  and 
is  not  being  proposed  as  a  regulatory 
requirement.  Production  practices 
include: 

•  Triple-rinsing  raw  material 
shipping  containers  and  returning  the 
rinsate  directly  to  the  reactor; 

•  Scheduling  production  to  minimize 
changeover  cleanouts; 

•  Segregating  equipment  by 
individual  product  or  product 
"families;" 

•  Packagiag  products  directly  out  of 
reactors; 

•  Steam  stripping  wastewaters  to 
recovery  reactants  or  solvents  for  reuse; 

•  Using  raw  material  drums  for 
packaging  final  products;  and 

•  Etedicating  equipment  for  hard  to 
clean  products. 

Housekeeping  practices  include: 

•  Performing  preventive  maintenance 
on  all  valves,  fittings,  and  pumps; 

•  Promptly  correcting  any  leaky 
valves  and  fittings; 

•  Placing  drip  pans  under  valves  and 
fitting  to  contain  leaks;  and 

•  Cleaning  up  spills  or  leaks  in  bulk 
containment  areas  to  prevent 
contamination  of  storm  or  wash  wasters. 

Equipment  promoting  waste 
minimization  by  reducing  or 
eliminating  waste  generation  include: 

•  Low-volume/high-pressure  hoses 
for  cleaning; 

•  Drum  triple-rinsing  stations; 

•  Reactor  scrubber  systems  designed 
to  return  captured  reactants  to  the  next 
batch  rather  than  to  disposal; 

•  Material  storage  tanks  with  inert 
liners  to  prevent  contamination  of  water 
blankets  wnth  contaminants  which 
would  prohibit  its  use  in  the  process; 
and 

•  Enclosed  automated  product 
handhng  equipment  to  eliminate 
manual  product  packaging. 

Waste  minimization  measures  can  be 
tailored  to  the  needs  of  individual 
industries,  processes,  and  firms.  This 
approach  may  make  it  possible  to 
achieve  greater  pollution  reduction  with 
less  cost  and  disruption  to  the  firm. 

Defined  process  control  and  good 
housekeeping  practices  often  can  result 
in  significant  waste  volume  or  toxicity 
reduction.  Evaluations  of  existing 
processes  also  may  point  out  the  need 
for  more  complex  engineering 
approaches  (e.g.,  waste  reuse,  secondary 
processing  of  distillation  bottoms,  and 
use  of  vacuum  pumps  instead  of  steam 
jets)  to  achieve  waste  minimization 


objectives.  Simple  physical  audits  of 
current  waste  generation  and  in-plant 
management  practices  for  the  wastes 
also  can  yield  positive  results.  These 
audits  often  turn  up  simple 
nonengineering  practices  that  can  be 
implemented  successfully. 

VI.  State  .\uthonty 

A.  Applicability  of  Rule  in  Authorized 
States 

Because  this  proposal  would  not 
change  the  Federal  program,  it  would 
not  affect  authorized  State  programs. 
However,  the  relevant  State 
authorization  provisions  are  as  follows. 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3007,  3008,  3013.  and  7003  of  RCRA, 
although  authorized  States  have  primary 
enforcement  responsibility. 

Before  the  Hazardous  and  SoUd  Waste 
Amendments  of  1984  (HSWA)  amended 
RCRA.  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  apphed  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  located  in 
the  State  with  permitting  authorization. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to  enact 
equivalent  authority  within  specified 
time- frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

By  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  (including  the  hazardous 
waste  hstings  proposed  in  this  notice) 
take  effect  in  authorized  States  at  the 
same  time  that  they  take  effect  in  non- 
authorized  States.  EPA  is  directed  to 
implement  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  the  Federal  HSWA 
requirements  apply  in  authorized  States 
in  the  interim. 

B.  Effect  on  State  Authorizations 

Because  any  regulations  that  EPA 
might  propose  (with  the  exception  of 
the  actions  proposed  under  CERCLA 
authority)  would  be  promulgated 
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pursuant  to  the  HSWA.  a  State 
submitting  a  program  modification  is 
able  to  apply  to  receive  either  interim  or 
final  authorization  under  section 
30O6(g](2)  or  3006(b).  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's  requirements  The  procedures 
and  schedule  for  State  program 
modifications  under  3006fb)  are 
described  in  40  CFR  271.21   It  should  be 
noted  that  all  HSWA  interim 
authorizations  are  currently  scheduled 
to  expire  on  January  1.  2003  (see  57  FR 
60129.  February  18.  1992). 

Section  271.21(e)(2)  of  EPA's  State 
authorization  regulations  (40  CFR  Part 
271)  requires  that  states  with  final 
authorization  modify  their  programs  to 
reflect  federal  program  changes  and 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
States  must  modify  their  programs  to 
adopt  a  final  rule  will  be  determined  by 
the  date  of  promulgation  of  a  final  rule 
in  accordance  with  section  271.21(e)(2). 
If  any  HSWA  regulations  are  adopted  in 
the  final  rule,  Table  1  at  40  CFR  271.1 
would  be  amended  accordingly.  Once 
EPA  approves  the  modification,  the 
State  requirements  become  RCRA 
Subtitle  C  requirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  EP.\  rnav  issue.  These 
State  regulations  have  not  been  assessed 
against  the  Federal  regulations  being 
proposed  to  determine  whether  they 
meet  the  tests  for  authorization.  Thus,  a 
State  would  not  be  authorized  to 
implement  any  such  regulations  as 
RCRA  requirements  until  State  program 
modifications  are  submitted  to  EPA  and 
approved,  pursuant  to  40  CFR  271.21. 
Of  course.  States  with  existing 
regulations  that  are  more  stringent  than 
or  broader  in  scope  than  current  Federal 
regulations  may  continue  to  administer 
and  enforce  their  regulations  as  a  matter 
of  State  law 

It  should  be  noted  that  authorized 
States  are  required  to  modify  their 
programs  only  when  EPA  promulgates 
Federal  standards  that  are  more 
stringent  or  broader  in  scope  than 
existing  Federal  standards.  Section  3009 
of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  of  the  Federal 
program,  States  are  not  required  to 
modify  their  programs.  See  40  CFR 
271. l(i). 

V.  CERCLA  Designation  and  Reportable 
Quantities 

All  RCILA.  hazardous  wastes  listed  in 
40  CFR  261.31  through  261.33.  as  well 
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as  any  solid  waste  that  exhibits  one  or 
more  of  the  hazardous  waste 
characteristics,  are  also  hazardous 
substances  under  Section  101(14)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
Hazardous  substances  are  listed  in  Table 
302.4  at  40  CFR  302.4,  along  with  their 
respective  reportable  quantities  (RQs). 
Because  EPA  is  not  proposing  to  list  any 
wastes,  the  Agency  is  not  proposing 
changes  to  Table  302.4. 

Under  CERCLA  103(a),  the  person  in 
charge  of  a  vessel  or  facility  ft-om  which 
a  hazardous  substance  has  been  released 
in  a  quantity  that  equals  or  exceeds  its 
RQ  must  immediately  notify  the 
National  Response  Center  of  the  release 
as  soon  as  that  person  has  knowledge  of 
the  release.  In  addition  to  this  reporting 
requirement  under  CERCLA,  Section 
304  of  the  Emergency  Plarming  and 
Community  Right-To-Know  Act 
(EPCRA)  requires  owners  or  operators  of 
certain  facilities  to  report  the  release  of 
a  hazardous  substance  to  State  and  local 
authorities.  EPCRA  Section  304 
notification  must  be  given  to  the 
community  emergency  coordinator  of 
the  local  emergency  planning  committee 
(LEPC)  for  each  area  likely  to  be  affected 
by  the  release,  and  to  the  State 
emergency  response  commission  (SERC) 
of  any  State  likely  to  be  affected  by  the 
release. 

Under  Section  102(b)  of  CERCLA,  ail 
hazardous  wastes  are  assigned  a 
statutory  RQ  of  one  pound  unless  and 
until  adjusted  by  regulation.  The 
Agency's  methodology  for  adjusting  RQs 
of  individual  hazardous  substances 
begins  with  an  evaluation  of  the 
intrinsic  physical,  chemical,  and 
toxicological  properties  of  each 
hazardous  substance.  The  intrinsic 
properties  examined,  called  "primary 
criteria,"  are  aquatic  toxicity, 
mammalian  toxicity  (oral,  dermal,  and 
inhalation),  ignitability,  reactivity, 
chronic  toxicity,  and  potential 
carcinogenicity.  Generally,  for  each 
intrinsic  property,  the  Agency  ranks 
hazardous  substances  on  a  scale, 
associating  a  specific  range  of  values  on 
each  scale  with  an  RQ  of  1,  10,  100, 
1,000,  or  5,000  pounds.  The  data  for 
each  hazardous  substance  are  evaluated 
using  various  primary  criteria;  each 
hazardous  subistance  may  receive 
several  tentative  RQ  values  based  on  its 
particular  intrinsic  properties.  The 
lowest  of  the  tentative  RQs  becomes  the 
"primary  criteria  RQ"  for  that 
substance. 

After  the  primary  criteria  RQs  are 
assigned,  substances  are  further 
evaluated  for  their  susceptibility  to 
certain  degradative  processes,  which  are 


used  as  secondary  adjustment  criteria. 
These  natural  degradative  processes  are 
biodegradation.  hydrolysis,  and 
photolysis  (BHP).  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ,  as 
determined  by  the  primary  RQ 
adjustment  criteria,  is  generally  raised 
one  level.  This  adjustment  is  made 
because  the  relative  potential  for  harm 
to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  is  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  form  after  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  reaction  product. 
The  downward  adjustment  is 
appropriate  because  the  hazard  posed 
by  the  release  of  the  original  substance 
is  increased  if  it  degrades  to  a  more 
hazardous  form. 

The  methodology  summarized  above 
is  applied  to  adjust  the  RQs  of 
individual  hazardous  substances.  An 
additional  process  applies  to  RCRA 
waste  streams  that  contain  individual 
hazardous  substances  as  constituents.  In 
the  August  14,  1989  Federal  Register 
(54  FR  33440).  the  Agency  stated  that, 
in  assigning  an  RQ  to  a  waste  stream, 
the  Agency  determines  the  RQ  for  each 
waste  stream  constituent  and  then 
assigns  the  lowest  of  these  constituent 
RQs  to  the  waste  stream  itself. 

VI.  Regulatory  Impacts 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735:  October  4,  1993),  the  Agency 
must  determine  whether  a  new 
regulation  is  a  "significant  regulatory 
action"  and,  therefore,  subject  to  the 
requirements  of  the  Executive  Order  and 
to  review  by  the  Office  of  Management 
and  Budget.  The  E.O.  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
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President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Agency  has  analyzed  the  costs 
associated  with  this  proposal,  which  are 
discussed  in  the  following  section,  and 
has  determined  that  this  proposed  rule 
is  not  a  significant  reguiator>  action. 
Because  the  Agency  is  not  proposing  to 
change  any  regulatory  requirements  for 
these  chemicals,  there  are  no  costs  to 
industry  associated  with  this  proposal, 
nor  any  economic  impacts. 

VII.  Environmental  Justice 

Executive  Order  12898  (59  FR  7629; 
February  16,  1994)  requires  Federal 
agencies  to  identify  and  address,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  of  their  programs, 
policies,  rulemakings,  and  other 
activities,  on  minority  populations  and 
low-income  populations.  The  Order 
directs  each  Federal  agency  to  develop 
an  agency-wide  environmental  justice 
strategy  that  will  list  agency  programs, 
policies,  public  participation  processes, 
enforcement  activities,  and  rulemakings 
related  to  human  health  and 
environment  that  should  be  revised  to, 
at  a  minimimi;  (1)  promote  enforcement 
of  all  human  health  and  environmental 
statutes  in  areas  with  minority  and  low- 
income  populations;  (2)  ensure  greater 
public  participation;  (3)  improve 
research  and  data  collection  relating  to 
the  health  and  environment  of  minority 
and  low-income  populations;  and  (4) 
identify  differential  patterns  of  natural 
resource  consumption  among  minority 
and  low-income  populations. 

Specifically,  E.0. 12898  directs 
Federal  agencies,  in  connection  with  the 
development  and  implementation  of 
Agency  strategies  on  environmental 
justice,  to  collect,  maintain,  and  analyze 
information  on  the  race,  national  origin, 
income  level,  and  other  appropriate 
information  for  areas  surrounding 
facilities  or  sites  expected  to  have  a 
substantial  envirormiental,  human 
health,  or  economic  impact  on  the 
surrounding  populations,  when  such 
facilities  or  sites  are  the  subject  of  a 
substantial  Federal  environmental 
administrative  or  judicial  action. 

Today's  proposal  not  to  list  any  of  the 
target  solvents  as  hazardous  waste  is 
expected  to  have  no  impact  on  any 
minority  or  low-income  populations. 
EPA  has  evaluated  risks  to  hypothetical 
receptors  that  might  live  close  to 
facilities  using  these  chemicals  as 
solvents,  and  in  all  cases  the  Agency 
found  no  significant  risks  are  likely  to 
any  nearby  population.  Therefore,  EPA 
does  not  believe  that  any  further 
analysis  is  required  under  Executive 
Order  12898. 


VIII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  eiseq., 
whenever  an  {^ency  publishes  a  notice 
of  rulemaking,  it  must  prepare  and  make 
available  for  public  comment  a 
Regulatory  Flexibility  Analysis  (RFA) 
that  describes  the  effect  of  the  rule  on 
small  entities  [i.e.,  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions).  This 
analysis  is  unnecessary,  however,  if  the 
rule  is  estimated  not  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

According  to  EPA's  guidelines  for 
conducting  an  RFA,  if  over  20  percent 
of  the  population  of  small  entities  is 
likely  to  experience  financial  distress 
based  on  the  costs  of  the  rule,  then  the 
Agency  considers  that  the  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  and  must 
perform  an  RFA.  Because  today's 
proposal  would  not  change  any 
regulatory  requirements,  the  Agency 
estimates  that  this  action  will  not 
significantly  impact  20  percent  of  the 
population  of  small  entities.  Therefore, 
the  Agency  has  not  conducted  an  RFA 
for  today's  proposed  rule. 

DC.  Paperwork  Reduction  Act 

Today's  proposed  rule  does  not 
contain  any  new  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  Because 
there  are  no  new  information  collection 
requirements  proposed  in  today's  rule, 
an  Information  Collection  Request  has 
not  been  prepared. 

X.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  thet)bjectives  of  the  rule. 
The  provisions  of  section  205  do  not 


apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  buraenswne  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector. 

XI.  Compliance  and  Implementation 

Because  no  regulatory  action  is  being 
proposed  today,  the  Agency  expects  no 
change  in  regulatory  status  for 
authorized  and  nonauthorized  states. 

List  of  Subjects 

40  CFR  Part  261 

Environmental  Protection,  Hazardous 
Materials,  Waste  treatment  and  disposal, 
Recycling. 

40  CFE  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  material  transportation. 
Hazardous  waste,  Indians — lands. 
Intergovermnental  relations.  Penalties, 
Rejjorting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Environmental  Protection,  Air 
pollution  control.  Chemicals, 
Emergency  Planning  and  Commxmity 
Right-to-Know  Act,  Extremely 
hazardous  substances,  Hazardous 
chemicals.  Hazardous  materials 
transportation.  Hazardous  substances, 
HazaixJous  wastes.  Intergovernmental 
relations.  Natural  resources.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4021-N-01] 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  NOFA  for 
Public  and  Indian  Housing  Economic 
Development  and  Supportive  Services 
(EDSS)  Grants 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice  of  Funding  Availability. 

SUMMARY:  This  NOFA  announces  a  total 

of  i»  30  8  million  in  grant  funds.  A  total 
of  S53.000.000  was  set-aside  from  the 
Conuauiuty  Development  Block  Grant 
(CDBG)  appropriation  for  an  economic 
development  and  supportive  services 
program  This  NOFA  announces  grants 
to  public  housing  agencies  and  Indian 
housing  authorities  (collectively  HAs) 
that  are  m  partnership  with  non-profit 
or  incorporated  for-profit  agencies  to  (1) 
provide  economic  development 
opportunities  and  supportive  services  to 
assist  residents  of  public  and  Indian 
housing  to  become  economically  self- 
sufficient,  particularly  families  with 
children  where  the  head  of  Household 
would  benefit  from  the  receipt  of 
supportive  services  and  is  working, 
seeking  work,  or  is  preparing  for  work 
by  participating  in  job-training  or 
educational  programs,  and  (2)  to 
provide  supportive  services  to  assist  the 
elderly  and  persons  with  disabilities  to 
live  independently  or  to  prevent 
premature  or  unnecessary 
institutionalization.  The  grants  will  be 
up  to  three  years  in  duration. 

Additionally,  of  the  $53  million.  $8 
million  is  set-aside  for  the  Bridges  to 
Work  Demonstration  Program.  $9.2 
million  is  set-aside  for  the  Section  8 
Family  Self-Sufficiency  (FSS)  Program, 
and  $5  million  is  set-aside  for  Housing's 
Neighborhood  Network  and  Resident 
Initiatives  programs.  These  set-asides 
will  be  announced  by  separate  notice. 
The  set-aside  for  the  FSS  Program  was 
already  announced  by  notice  of  funding 
availability  pubUshed  in  the  Federal 
Register  on  July  26.  1996  (61  FR  39262). 

In  the  body  of  this  document  is 
information  concerning  the  purpose  of 
the  NOFA,  eligibility,  available 
amounts,  and  application  processing, 
including  how  to  apply  and  how 
selections  will  be  made. 
DATES:  .\pplication  kits  vidll  be  available 
September  3, 1996.  The  application 
deadline  will  be  3:00  p.m..  local  time, 
on  October  15,  1996 

ADDRESSES:  An  application  kit  may  be 
obtained  from  the  local  HUD  Office  of 
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Public  Housing/Office  of  Native 
American  Programs  vdth  delegated 
responsibilities  over  an  applicant  Public 
Housing  Agency/Indian  Housing 
Authority  (See  Appendix  for  listing),  or 
by  calling  the  HUD  Resident  Initiatives 
Clearinghouse  toll  free  number  l-80n- 
955-2232.  Telephone  requests  must 
include  your  name,  mailing  address,  or 
post  office  address  (including  zip  code), 
and  should  refer  to  document  FR-4021- 
N-01.  This  NOFA  cannot  be  used  as  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Y.  Martin,  Office  of  Community 
Relations  and  Involvement  (OCRI),  or 
Tracy  Outlaw,  Office  of  Native 
American  Programs  (ONAP), 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone 
nimibers  (OCRI)  (202)  708— i214:  and 
ONAP  (202)  755-0088.  Hearing-or- 
speech-unpaired  persons  may  contact 
the  Federal  Information  Relay  Service 
on  1-800-877-8339  or  202-708-9300 
for  information  on  the  program.  (With 
the  exception  of  the  "800"  number. 
these  are  not  toll  fi-ee  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  the 
collection  displays  a  vahd  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by  a 
separate  notice  in  the  Federal  Register. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

Omnibus  Consolidated  Rescissions 
and  Appropriation  Act  of  1996  (Pub.  L. 
104-134,  approved  April  26, 1996). 

B.  Allocation  Amounts 

The  maximum  grant  amount  that  a 
Housing  Authority  (HA)  may  receive 
under  this  grant  program  is  $1,000,000. 
A  HA  may  submit  one  application 
under  the  Economic  Development  and 
Supportive  Services  grant  category  and/ 
or  one  application  under  the  Supportive 
Services  grant  category  to  assist  the 
Elderly  and/or  Persons  with  Disabilities. 
The  maximum  number  of  applications 
that  an  HA  may  submit  is  two. 

C.  Overview  and  Policy 

The  purpose  of  this  funding  is  to 
assist  residents  of  public  and  Indian 


housing,  the  elderly,  and  persons  with 
disabilities  to  become  self-sufficient  and 
to  live  independently  or  to  prevent 
premature  or  unnecessarv 
institutionalization  Funding  m  this 
NOFA  is  limited  to  certain  statutorily 
eligible  persons  and  future  NOFAs  vnU 
address  the  other  available  uses  of  the 
remaining  funding 

The  EDSS  grant  program  is 
administered  by  the  Department's  Office 
of  Community  Relations  and 
Involvement  in  the  Office  of  Public  and 
Indian  Housing,  with  assistance  from  a 
network  of  Community  Relations  and 
Involvement  Specialists  (CRIS)  in 
HUD'S  Field  Offices. 

D.  Definitions 

(1)  Supportive  Services  means  new  or 
significantly  expanded  services 
essential  to  providing  eligible  residents 
assistance  to  become  economically  self- 
sufficient,  particularly  families  with 
children  whe-^-e  the  head  of  household 
would  benefit  from  the  receipt  of 
supportive  services  and  is  working, 
seeking  work,  or  is  preparing  for  work 
by  participating  in  job-training  or 
educational  programs.  Supportive 
services  may  include; 

(a)  Childcare,  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  job 
opportunities; 

(b)  Employment  training  and 
counseling  (e.g.,  job  training  (such  as 
Step-Up  programs),  preparation  and 
counseling,  job  search  assistance,  job 
development  and  placement,  and 
continued  follow-up  assistance  after  job 
placement); 

(c)  Computer  skills  training; 

(d)  Homeowrnership  training  and 
counseling; 

(e)  Education  (e.g.,  remedial 
education,  literacy  training,  assistance 
in  the  attainment  of  certificates  of  high 
school  equivalency,  two-year  bollege 
assistance,  four-year  college  assistance, 
trade  school  assistance,  youth 
leadership  skills  and  related  activities 
(activities  may  include  peer  leadership 
roles  training  for  youth  coimselors,  peer 
pressure  reversal,  life  skills,  goal 
planning); 

(f)  Youth  mentoring  of  a  type  that 
mobilizes  a  potential  pool  of  role 
models  to  serve  as  mentors  to  public 
housing  youth.  Mentor  activities  may 
include  after-school  tutoring,  drug  abuse 
treatment,  job  counseling  or  mental 
health  counseling, 

(g)  Transportation  costs,  as  necessary 
to  enable  any  participating  family 
member  to  receive  available  services  to 
commute  to  his  or  her  training  or 
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supportive  services  activities  or  place  of 
employment: 

(n]  Personal  welfare  (e.g.,  family/ 
parental  de\eiopment  counseling, 
parenting  skills  training  for  adult  and 
teenage  parents,  substance/alcohol 
abuse  treatment  and  counseling,  aiM 
self-de\  eiopment  counseling,  etc.); 

(ij  Supportive  Health  Care  Services 
(e.g.,  outreach  and  referral  services);  and 

(1)  Any  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  in 
assisting  eligible  residents. 

(2)  Supportive  Services  for  the  elderly 
and  for  persons  with  disabilities  means 
new  or  significantly  expanded  services 
determined  to  be  minimally  necessary 
and  essential  to  enable  eligible  residents 
to  live  independently  and  to  prevent 
premature  or  imnecessary 
institutionalization,  that  include: 

(a)  Meal  service  adequate  to  meet 
nutritional  need; 

(b)  Personal  assistance  (which  may 
include,  but  is  not  limited  to,  aid  given 
to  eligible  residents  in  grooming, 
dressing,  and  other  activities  which 
maintain  personal  appearance  and 
hygiene); 

(c)  Housekeeping  aid; 

(d)  Transportation  services; 

(e)  Non-medical  supervision,  wellness 
programs,  preventive  health  screening, 
monitoring  of  medication  consistent 
with  State  law; 

(f)  Non-medical  components  of  adult 
day  care; 

(g)  Personal  emergency  response 
systems  and  other  requested  supportive 
services  essential  for  achieving  and 
maintaining  independent  living;  and 

(h)  Any  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  in 
assisting  eligible  residents. 

(3)  Activity  of  Daily  Living  (ADL) 
means  an  activity  regularly  necessary 
for  personal  care  and  includes  eating 
(may  need  assistance  with  cooking, 
preparing  or  serving  food,  but  must  be 
able  to  feed  self);  dressing  (must  be  able 
to  dress  self,  but  may  need  occasional 
assistance);  bathing  (may  need 
assistance  in  getting  in  and  out  of  the 
shower  or  tub,  but  must  be  able  to  wash 
self;  grooming  (may  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  personal  appearance);  getting  in 
and  out  of  bed  and  chairs,  walking, 
going  outdoors,  using  the  toilet;  and 
household  management  activities  (may 
need  assistance  in  doing  housework, 
grocery  shopping  or  laundry,  or  getting 
to  and  from  one  location  to  another  for 
activities  such  as  going  to  the  doctor 
and  shopping,  but  must  be  mobile.  The 
mobility  requirement  does  not  exclude 
persons  in  wheelchairs  or  those 


requiring  mobihty  devices).  Each  of  the 
Activities  of  Daily  Laving  noted  above 
includes  a  requirement  that  a  person 
must  be  deficient  in  his  or  her  ability  to 
perform  at  a  specified  minimal  level 
(e.g.,  to  satisfy  the  eating  ADL,  must  be 
able  to  feed  him/herself).  The 
determination  of  whether  a  person  is 
deficient  in  this  minimal  level  of 
performance  must  include  consideration 
of  those  services  that  vdll  be  performed 
by  a  person's  spouse,  relatives  or  other 
attendants  to  be  provided  by  the 
individual.  For  example,  if  a  person 
requires  assistance  with  cooking, 
preparing  or  serving  food  plus 
assistance  in  feeding  him/herself,  the 
individual  would  meet  the  minimal 
performance  level  and  thus  satisfy  the 
eating  ADL,  if  a  spouse,  relative  or 
attendant  provides  assistance  with 
feeding  the  person.  The  Activities  of 
Daily  Living  are  relevant  only  with 
regard  to  determination  of  a  person's 
eligibility  to  receive  services  under  the 
EDSS  program.  (See  24  CFR  part  700, 
Congregate  Housing  Services  Program) 
[4]  Economic  Development  activities 
means  new  or  expanded  activities 
essential  to  faciUtate  economic  upUft 
and  provide  access  to  the  skills  and 
resources  needed  for  self-development 
and  business  development.  Economic 
development  activities  may  include: 

(a)  Entrepreneurship  Training 
(literacy  training,  computer  skills 
training,  business  development 
planning). 

(b)  Entrepreneurship  Development 
(entrepreneurship  training  curriculum, 
entrepreneurship  courses) 

(c)  Micro/Loan  Fund.  A  strategy  for 
establishing  a  revolving  micro  loan 
fund.  A  loan  fund  must  be  included  as 
part  of  a  comprehensive 
entrepreneurship  training  program. 

(d)  Developing  credit  imions.  A 
strategy  to  establish  onsite  credit 
imion(s)  to  provide  financial  and 
economic  development  initiatives  to  HA 
residents.  The  credit  union  shall 
support  the  normal  financial 
management  needs  of  the  community 
(i.e.,  dieck  cashing,  savings,  consumer 
loans,  micro-businesses  and  other 
revolving  loans). 

(5)  Eligible  residents  means  residents 
of  a  participating  HA,  including  the 
elderly  and  persons  with  disabilities. 

(6)  Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

(7)  Service  Coordinators  means,  for 
purposes  of  this  NOFA,  any  person  who 
is  responsible  for: 

(a)  Assessing  the  training  and 
supportive  service  needs  of  eligible 
residents; 

(b)  Working  with  service  providers  to 
coordinate  the  provision  of  services  and 


to  tailor  the  ser\ices  to  the  needs  and 
characteristics  of  eUgible  residents; 

(c)  Monitoring  and  evaluating  the 
delivery,  impact,  effectiveness  and 
outcomes  of  supportive  services  imder 
this  program: 

(d)  Coordinating  this  program  with 
other  self-sufficiency,  education  and 
employment  programs; 

(e)  Performing  other  duties  and 
functions  that  are  appropriate  to  assist 
eligible  public  housing  residents  to 
become  self-sufficient; 

(f)  Performing  other  duties  and 
functions  to  assist  the  elderly  and 
persons  v^th  disabilities  remain 
independent,  and  to  prevent  prematiire 
or  unnecessary  institutionalization. 

(g)  Mobilizing  other  national  and  local 
pubhc/private  resources  and 
partnerships. 

(8)  Congregate  services  means 
supportive  services  that  are  provided  in 
a  congregate  setting  at  a  conventional 
HA  development  for  the  elderly  and  for 
persons  with  disabilities. 

(9)  Elderly  person  means  a  person 
who  is  at  least  62  years  of  age. 

(10)  Person  with  disabilities  means  a 
household  composed  of  one  or  more 
persons,  at  least  one  of  whom  is  an 
adult  who  has  a  disability.  A  person 
who: 

(a)  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act, 

(b)  Is  determined,  piu^uant  to 
regulations  issued  by  the  Secretary,  to 
have  a  physical,  mental,  or  emotional 
impairment  which  (I)  is  expected  to  be 
of  long-continued  and  indefinite 
duration,  (II)  substantially  impedes  his 
or  her  ability  to  Uve  independently,  and 
(m)  is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions,  or 

(c)  Has  a  developmental  disabiUty  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
Bill  of  Rights  Act.  Such  a  term  shall  not 
exclude  persons  who  have  the  disease  of 
acquired  immunodeficiency  syndrome 
or  any  conditions  arising  from  the 
etiologic  agent  for  acquired 
immunodeficiency  syndrome. 

(11)  Stipend  means  monetary 
assistance  provided  to  eligible  residents 
to  minimally  cover  resident  costs  while 
participating  in  the  supportive  services/ 
economic  development  activities. 
Pursuant  to  24  CFR  913.106  and  950.102 
(for  IHAs),  stipends  are  excluded  fi^m 
income  for  rent  purposes.  The  stipend 
amount  shall  be  determined  by  each 
HA.  Stipends  shall  not  be  construed  as 
salaries  and  should  not  be  included  as 
income  for  calculation  of  rents,  and  are 
not  subject  to  conflict  of  interest 
requirements. 
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(12)  Commitment  means  documented 
evidence  in  the  fonn  of  a  written 
obligation  (on  appropriate  letterhead) 
specifying: 

(a)  The  dollar  amount  and  source  of 
funds  or  types  of  resources  promised  for 
the  program,  and  their  use  in  the 
program: 

(b)  The  date  of  availability  and 
duration  of  funds  or  other  types  of 
resources; 

fc)  The  authority  by  which  the 
commitment  is  made  (such  as  board 
resolution,  grant  award  notification); 

(d)  The  signature  of  the  appropriate 
executive  officer  authorized  to  commit 
the  resources. 

E.  Eligibility 

(1)  Eligible  Applicants.  Funding  for 
this  program  is  hmited  to  public  and 
Indian  housing  authorities  that  evidence 
a  partnership  with  non-profit  or 
incorporated  for-profit  agencies  for  the 
purposes  of  providing  economic 
development  and/or  supportive  services 
activities  that  assist  eligible  participants 
under  this  program  to  become  self- 
sufficient,  to  live  independently,  and  to 
avoid  premature  or  uimecessary 
institutionalization.  The  Department  is 
in  full  support  of  economic  uplift  and 
the  creation  of  opportimities  that  give 
public  and  Indian  housing  residents,  the 
elderly  and  persons  with  disabilities 
access  to  the  skills  and  resources  that 
move  them  toward  self-sufficiency, 
economic  independence,  and 
independent  living  and  that  are  made 
available  through  partnerships  and 
comprehensive  strategies  among  HAs, 
resident  groups,  and  local  public  and 
private  organizations. 

Evidence  of  a  partnership  shall  be  in 
the  form  of  a  Memorandum  of 
Agreement/Understanding  (MOA/MOU) 
which  outlines  each  partner's 
responsibilities  and  commitment  to 
providR  funding  or  services  to  the 
partnership  and  to  the  residents  served 
under  this  program.  Non-profit  agency 
partners  may  include  Resident 
Management  Corporations  (RMCs)/ 
Resident  Councils  (RCs)/ Resident 
Organizations  (ROs)  as  well  as  Qty- 
wide  and  Jurisdicdon-wide 
Organizations  (City-wide  and 
lunsdiction-wide  Organizations  shall 
consist  of  members  of  RMCs/RCs/ROs 
who  reside  in  housing  developments 
that  are  owned  and  operated  by  an  HA 
within  the  HA's  jurisdiction).  Indian 
Housing  Authorities  Resident 
Organizations  (ROs),  Area  Agencies  on 
Aging,  Local  Offices  on  Aging,  Agencies 
serving  persons  with  disabilities, 
Independent  Consultants,  Technical 
Assistance  Providers,  Community 
Development  Corporations  (CDCs), 
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Commimity  Action  Agencies, 
Neighborhood  Housing  Services, 
Universities,  other  State/Regional 
Associations,  Labor  Unions  and 
Churches.  For-profit  organizations  may 
include  banking  institutions.  Activities 
under  this  NOFA  may  be  provided  by 
the  HA  and  the  partner  agency  directly 
or  may  be  subcontracted  to  other  local 
agencies/organizations. 

Eligible  participants  include  residents 
of  public  and  Indian  housing,  including 
the  elderly  and  persons  with 
disabilities.  . 

To  be  eligible  for  supportive  services 
under  this  NOFA,  elderly  individuals 
must  be  deficient  in  one  or  more 
Activities  of  Daily  Living  (ADL). 

(2)  Eligible  Activities.  Program  funds 
may  be  used  for  the  followring  activities: 

(a)  The  provision  of  economic 
development  activities  and  supportive 
services  that  are  appropriate  to  assist 
eUgible  residents  to  become 
economically  self-sufficient,  to  continu^ 
to  live  independently,  to  avoid 
premature  or  uimecessary 
institutionalization;  but  only  if  the  HA 
demonstrates: 

(i)  Firm  commitments  of  funding  or 
services  from  other  soiut:es; 

(ii)  That  the  proposed  activity  is  part 
of  a  comprehensive  strategy  that 
promotes  self-sufficiency  and 
independent  living,  and  prevents 
prematiire  or  imnecessary 
insti  t  uti  onalization . 

(b)  The  employment  of  service 
coordinators. 

(3)  Eligible  Costs.  Activities  that  may 
be  funded  arid  carried  out  by  an  HA 
include,  but  are  not  limited  to  the 
following: 

(a)  Supportive  services.  Costs  that 
include  appropriate  services  (see 
Section  I.D(l)-(2)  of  this  NOFA); 
Technical  Assistance  (T/A)  Contractor 
fees; 

(b)  Economic  development  activities. 
Costs  that  include  appropriate  training 
program  activities  (see  Section  I.D(3)  of 
this  NOFA);  Micro-loan  fund;  Technical 
Assistance  (T/A)  Contractor  fees; 
Developmental  costs  for  establishing 
credit  unions  (to  include  consulting  and 
training  costs  by  other  financial 
institutions,  banks,  credit  unions). 

(c)  Administrative  costs.  No  more 
than  15  percent  (15%)  of  the  total  grant 
may  be  used  for  administrative  costs. 
Costs  that  include  liability  insurance 
costs  directly  related  to  training,  utility 
costs  (telephone,  £ax,  light,  gas).  Postage, 
Printing,  Copier,  Accoimting,  initial 
equipment  purchase  (i.e.,  desks,  chairs, 
computer  equipment,  tools,  etc.). 

(d)  Service  Coordinator(s)/Case 
Manager(s)  Salary. 

(e)  Home  counseling  assistance. 


(f)  Other  program  costs.  Costs  that 
include  advertisement,  training 
stipends,  travel  stipends  (for  program 
participant  travel  costs):  vehicle  lease 
(to  transport  participants  to  appropriate 
services/traming).  The  purchase  of  a 
vehi^  under  this  program  is 
prohibited. 

Each  applicant  must  submit  a 
narrative  budget,  timetable,  and  list  of 
milestones  outlining  the  economic 
development  activities  and  supportive 
services  proposed  for  the  three-year 
penod.  Milestones  shall  include  the 
targeted  population  to  be  served, 
including  the  number  of  participants  to 
be  served,  types  of  services,  dollar 
amounts  and  the  outcomes  to  be 
achieved  over  the  three-year  period. 

(4)  Ineligible  Costs. 

(a)  Payment  of  wages  and/or  salaries 
to  participants  of  supportive  services 
and/or  training  programs,  except  that 
grant  funds  may  be  used  to  hire  a 
resident(s)  to  coordinate/provide 
services  (i.e,  service  coordinators, 
counselors,  etc.)  and  or  to  coordinate/ 
provide  training  program  activities; 

(b)  Purchase  or  rental  of  land  or 
buildings  or  any  improvements  to  land 
or  buildings; 

(c)  Building  materials  and 
construction  costs;  and 

(d)  The  purchase  of  any  vehicle(s) 
(car,  van,  bus,  etc.). 

F.  Other  Program  Requirements 

(1)  Resident  Involvement.  The 
Department  has  a  longstanding  poUcy  of 
encouraging  HAs  to  promote  resident 
involvement,  and  to  facilitate 
cooperative  partnerships  with  residents 
to  achieve  specific  and  mutual  goals. 
Therefore,  residents  must  be  included  in 
the  planning  and  implementation  of  this 
program.  The  HA  shall  develop  a 
process  that  assures  that  the  duly 
elected  RC/RMC/RO  representatives  and 
residents  are  fully  briefed  and  have  an 
opportimity  to  comment  on  the 
proposed  content  of  the  HA's 
application  in  response  to  this  NOFA. 
The  HA  shall  give  full  consideration  to 
the  comments  and  concerns  of  the 
residents.  The  process  shall  include: 

(a)  Informing  the  targeted  residents 
regarding  the  preparation  of  the 
application,  and  providing  for  residents 
to  assist -in  the  development  of  the 
application,  as  appropriate. 

(b)  Once  a  draft  application  has  been 
prepared,  the  HA  shall  make  a  copy 
available  for  reading  in  the  management 
office;  provide  copies  of  the  draft  to  any 
duly  elected  resident  organization 
representing  the  residents  of  the  HA 
involved;  and  provide  adequate 
opportunity  for  comment  by  the 
residents  of  the  development  and  their 
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representative  organizations  prior  to 
making  the  application  final 

(c)  Provide  ''^  "'^v  diiH'  f  !or*ed 
resident  organization  representing  the 
development  a  summarv-  of  the  resident 
comments  and  its  response  to  them,  and 
notify  residents  of  the  develapment{s) 
that  this  summary  and  response  are 
available  for  reading  in  the  management 
office 

(d)  After  HIT)  approval  of  a  grant. 
notify  residents  of  the  development,  and 
any  representative  organizations  of 
approval  of  the  grant,  notify  the 
residents  of  the  availability  of  the  HUD 
approved  implementation  schedule  in 
the  management  office  for  reading;  and 
develop  a  system  to  facihtate  a  regular 
resident  role  m  all  aspects  of  program 
implementation. 

(2)  Training/Employment/Contracting 
of  HA  Residents. 

(a)  For  IHAs.  see  §  950.175  of  the 
Indian  Preference  Rule. 

(b)  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C  1701u)  (section  3)  requires  that 
programs  of  direct  financial  assistance 
administered  by  HIT)  provide,  to  the 
greatest  e.xtent  feasible,  opportunities 
for  job  training  and  employment  to 
lower  income  residents  in  connection 
with  projects  m  their  neighborhoods. 
For  purposes  of  training  and 
emplo\Tnent,  the  recipient,  contractors 
and  subcontractors  shall  direct  their 
efforts  to  provide,  to  the  greatest  extent 
feasible,  training  and  employment 
opportunities  generated  from  the 
expenditvue  of  section  3  covered 
assistance  to  section  3  residents  in  the 
following  priority : 

(i)  Residents  oJF  the  housing 
development  or  developments  for  which 
the  section  3  assistance  is  expended 
(category  1  residents); 

(ii)  Residents  of  other  housing 
developments  managed  by  the  HA  that 
is  expending  the  section  3  covered 
assistance  (category  2  residents); 

(iii)  Participants  in  HUD  Youthbuild 
programs  being  carried  out  in  the 
mebt>politan  area  (or  nonmetropolitan 
county)  in  which  the  section  3  covered 
assistance  is  expended  (category  3 
residents);  and  (iv)  other  section  3 
residents.  Therefore,  at  a  minimum  each 
HA  and  each  of  its  contractors  and 
subcontractors  receiving  funds  under 
this  program  shall,  to  the  greatest  extent 
feasible,  employ  HA  residents  to 
provide  services. 

(c)  For  purposes  of  the  requirements 
under  section  3,  to  the  greatest  extent 
feasible  means  that  the  HA  shall: 

(i)  Attempt  to  recruit  HA  residents  to 
serve  as  service  coordinators,  trainers, 
counselors,  etc,  from  the  appropriate 
areas  through  local  advertising  media. 


signs  placed  at  the  targeted  areas,  and 
community  organizations  and  pubUc  or 
rrivate  institutions  operating  within  the 
development  area.  The  HA  shall  include 
in  its  outreach  and  marketing  efforts, 
procedures  to  attract  the  least  likely  to 
apply  for  this  program,  i.e..  low-income 
households  headed  by  women,  the 
elderly  and  persons  with  disabilities; 
and 

(ii)  Determine  the  qualifications  of  HA 
residents  when  they  apply,  either  on 
their  own  or  on  referral  from  any  source, 
and  employ  HA  residents  if  their 
qualifications  are  satisfactory  and  there 
are  openings.  If  the  HA  is  unable  to 
employ  residents  determined  to  be 
qualified,  those  residents  shnll  b«  listed 
for  the  first  available  openings. 

(3)  Resident  Compensation.  Residents 
employed  to  provide  services  funded 
under  this  program  or  described  in  the 
application  shall  be  paid  at  a  rate  not 
less  than  the  highest  of: 

(a)  The  minimiun  wage  that  would  be 
applicable  to  the  employees  under  the 
Fair  Labor  Standards  Act  of  1938 
(FLSA),  if  section  6(a)(1)  of  the  FLSA 
applied  to  the  resident  and  if  the 
residenfwere  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covered 
employment;  or 

(c)  The  prevaiUng  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

(d)  For  IHAs,  see  24  CFR  950.172 
(which  pertains  to  the  Davis-Bacon  Act). 

(4)  Treatment  of  Income.  Annual 
Income  does  not  include  the  earnings 
and  benefits  to  any  resident  resulting 
from  the  participation  in  a  program 
providing  employment  training  and 
supportive  services  in  accordance  wdth 
the  Family  Support  Act  of  1988,  section 
22  of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437  et  seq.),  or  any  comparable 
Federal,  State,  or  local  law  during  the 
exclusion  period.  For  purposes  of  this 
paragraph,  the  following  definitions 
apply: 

fa)  Comparable  Federal,  State  or  local 
law  means  a  program  providing 
employment  training  and  supportive 
services  that — 

(i)  Is  authorized  by  a  Federal,  State  or 
local  law; 

(ii)  Is  funded  by  the  Federal.  State  or 
local  government; 

(iii)  Is  operated  or  administered  by  a 
public  agency; 

(iv)  Has  as  its  objective  to  assist 
participants  in  acquiring  employment 
skills. 

(b)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this  section, 
plus  18  months  from  the  date  the 


resident  begins  the  first  job  acquired  by^ 
the  resident  after  completion  of  such 
program  that  is  not  funded  by  public 
housing  assistance  under  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.).  If  the  resident  is  terminated  from 
employment  without  ^ood  cause,  the 
exclusion  shall  end. 

(c)  Earnings  and  Benefits  means  the   - 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
proraram  or  subsequent  job. 

(5)  Audit  Findings  and  Equal 
Opportunity  Requirements.  To  be 
eligible  under  this  NOFA,  a  HA  cannot 
have  unaddressed,  outstanding 
Inspector  General  audit  findings  or  &ir 
housing  and  equal  opprartunitv 
monitoring  review  Bindings  or  Field 
Office  management  review  findings 
relating  to  discriminatory  housing 
practices  that  are  unresolved.  In 
addition,  the  HA  must  be  in  compliance 
with  civil  rights  laws  and  equal 
opportunity  requirements.  A  HA  will  be 
considered  to  be  in  compliance  if: 

(a)  As  a  result  of  formal 
administrative  proceedings,  there  are  no 
outstanding  findings  of  noncompliance 
with  dvil  rights  laws  or  the  HA  is 
operating  in  compliance  vtdth  a  HUD- 
approved  compliance  agreement 
designed  to  correct  the  area(s)  of 
noncompUance; 

(b)  There  is  no  adjudication  of  a  civil 
ri^ts  violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  or  the 
HA  demonstrates  that  it  is  operating  in 
compliance  with  a  court  order,  or 
implementing  a  HUD-approved  tenant 
selection  and  assignment  plan  or 
compliance  agreement,  designed  to 
correct  the  area(s)  of  noncompliance; 

(c)  There  is  no  deferral  of  Federal 
funding  based  upon  civil  rights 
violations; 

(d)  HUD  has  not  deferred  apphcation 
processing  by  HUD  under  Title  VI  of  the 
Civil  Rights  Act  of  1964,  the  Attorney 
General's  Giiidelines  (28  CFR  50.3)  and 
HUD'S  Title  VI  regulations  (24  CFR  1.8) 
and  procedures  (HUD  Handbook  8040.1) 
[PHAs  only]  or  under  Section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57)  [PHAs  and 
IHAs); 

(e)  There  is  no  pending  civil  rights 
suit  brought  against  the  HA  by  the 
Department  of  Justice;  and 

(0  There  is  no  unresolved  charge  of 
discrimination  against  the  HA  issued  by 
the  Secretary  under  section  810(g)  of  the 
Fair  Housing  Act,  as  implemented  by  24 
CFR  103.400. 

(6)  Additional  Requirements.  In 
addition,  grantees  must  comply  with 
following  reauirements: 

(a)  Ineligible  contractors.  The 
provisions  of  24  CFR  part  24  relating  to 


42360  Federal  Register  /  Vol.  61,  No    158  /  Wednesday.  August  14,  1996  /  Notices 


UMI 


the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

fb)  Applicability  of  0MB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  0^fB  Circular  Nos.  A- 
87,  A-122  and  A-133  with  respect  to 
the  acceptance  and  use  of  assistance  by 
private  non-profit  organizations. 

(7)  Reports.  Each  HA  receiving  a  grant 
shall  submit  to  HI.TD  a  semi-annual 
progress  report  in  a  format  prescribed  by 
HLTD  measuring  performance  and 
documenting  progress  in  achieving 
quantifiable  program  goals  (participant 
evaluation  and  assessment  data  and 
other  information,  as  needed)  to 
determme  the  effectiveness  of  the  EDSS 
Program  in  achieving  goals  of  economic 
development,  self-sufficiency, 
independent  living  and  the  prevention 
of  premature  or  unnecessary 
institutionalization 

G.  Ranking  Factors 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner,  as 
specified  in  the  application  kit,  to  the    ' 
local  HUD  Field  Office  and  that 
otherwise  meets  the  requirements  of  this 
NOF.^.  will  be  evaluated  For  Public 
Housing  Authonty  applications 
received  under  this  program,  Ranking 
Factor  C,  HA  Capability,  will  be 
reviewed  and  scored  bv  the  Field  Office 
Secretary's  Representative.  For  Indian 
Housing  ,\uthorities  (IHAs)  apphcations 
received  under  this  program.  Ranking 
Factor  C.  HA  Capability,  will  be 
reviewed  and  scored  by  the  ,\rea  ONAP 
.Administrator  .Applications  for 
Economic  Development  and  Supportive 
.Services  must  receive  a  minimum  of  75 
points  out  of  a  maximum  100  to  be 
eligible  for  funding.  .Applications  for 
Supportive  Services  to  assist  the  elderly 
and/or  persons  with  disabilities  must 
receive  a  minimum  of  75  points  out  of 
a  maximum  100  to  be  eligible  for 
funding  A  HA  should  submit  its 
application  to  the  appropriate  local 
HUD  Public  Housing  Office/Office  of 
Native  .American  Programs  (See 
Appendix  to  this  NOFA}.  The  local 
Field  Office  will  transfer  all  eligible 
applications  to  a  review  site  for 
processing  by  a  Grants  Management 
Team.  HUD  will  review  and  evaluate 
the  application  as  follows,  according  to 
whether  the  application  seeks  funds  for 
combination  Economic  Development 
and  Supportive  Services  or  for 
Supportive  Services  to  assist  the  elderly 
and/or  persons  with  disabilities.  Grants 
will  be  awarded  to  the  four  highest 
ranked  IHA  applications  nationwide. 


All  PHA  and  the  remaining  IHA 
applications  will  be  placed  in  an  overall 
nationwide  ranking  order  and  funded 
until  all  funds  are  exhausted. 
Applications  for  Economic 
Development  and  Supportive  Services 
activities  funds  will  be  scored  on  the 
following  factors: 

(1)  Economic  Development  and 
Supportive  Services 

(a)  Evidence  of  Need  and  Proposal  to 
Address  the  Need  [20  Points].  HUD  vdll 
award  up  to  20  points  based  on 
evidence  of  need  for  the  supportive 
services  by  eligible  residents  and  how 
the  HA,  and  its  partner  agency,  will 
meet  the  need,  and  maximize 
opportunitioS  for  sslf-sufSciency. 

fi)  A  high  score  (14-20  points)  is 
achieved  where  the  applicant  provides 
a  detailed  assessment  of  eligible 
residents,  clearly  identifies  specific 
target  areas  of  concern,  and  documents 
results  to  be  derived  from  resident 
participation  in  EDSS  services. 

(ii)  A  medium  score  (7-13  points)  is 
achieved  where  the  applicant  provides 
a  general  assessment  of  eligible 
residents  and  identifies  target  areas,  but 
does  not  provide  results  to  be  derived 
from  resident  participation  in  EDSS 
services. 

(iii)  A  low  score  (1-6  points)  is 
achieved  where  the  applicant  merely 
mentions  there  is  a  need  for  services, 
but  does  not  clearly  address  specific 
areas  of  concern. 

(b)  Program  Quality  [30  Points}.  HUD 
will  award  up  to  30  points  based  on  the 
extent  to  which  a  HA: 

•  Provides  evidence  of  a  firm 
commitment  irom  its  partner  agency 
ensuring  that  funding  or  services 
identified  will  be  provided  for  three 
years  following  the  receipt  of  funding 
under  this  program,  and  that  the 
services  are  well  designed  to  support 
the  residents'  self-sufficiency  efforts. 
(Even  if  continued  funding  from  this 
source  is  no  longer  available).  [For 
applicants  proposing  to  develop  credit 
unions  the  HA,  and  its  partner,  shall 
evidence  how  the  community  financial 
institutions(s)  will  partner  with  the  HA 
in  establishing  and  supporting  the  HA 
credit  imion(s)  (i.e.,  written 
commitments  from  banks  to  deposit 
funds  in  the  credit  union(s),  support  of 
Community  Reinvestment  Act)]. 

•  Describes  how  eligible  residents 
will  be  recruited  for  a  training  program. 

•  Describes  the  training  and 
placement  activities  and  the 
implementation  schedule. 

•  Describes  the  extent  to  which  the 
training  activities  will  prepare  eligible 
residents  for  employment  or 
entrepreneurial  opportimities. 


•  Describes  the  efforts  to  provide  job 
development  and  job  placement  for 
successful  program  participants 
(specifying  the  niunber  of  jobs  that  will 
be  created), 

•  Describes  efforts  to  provide 
business  development,  business  start-up 
and  business  operation  for  successful 
program  participants. 

•  If  apphcable,  describes  the  strategy 
for  establishing  a  micro-loan  fund  for 
business  start-up  funds  as  part  of  a 
comprehensive  training  program. 

•  If  appUcable,  describes  the  strategy 
for  establishing  a  credit  union  as  part  of 
a  comprehensive  training  program. 

•  Describes  how  program  milestones 
and  success  will  be  measured 
(luilestuaes  shall  include  the  number  of 
participants  to  be  served,  types  of 
services,  and  dollar  amounts  to  be 
allocated  over  the  three-year  period. 

•  Proposes  innovative  and  effective 
program  strategies,  and  provides 
reasonably  achievable  goals  and 
milestones  for  measuring  performance 
under  the  program  over  the  three-year 
period. 

(i)  A  high  score  (19-30)  is  received 
where  the  applicant: 

•  Documents  through  a  MOA/MOU 
with  its  partner  agency  a  firm 
commitment  from  the  partner  agency  to 
provide  funding  or  services  for  the 
entire  three-year  grant  period. 

•  Designs  a  training  program  that: 

•  Outlines  an  innovative  method  for 
recruiting  and  sustaining  eligible 
resident  participation. 

•  Outlines  the  training  and  placement 
schedule  and  how  the  activities  will 
prepare  eligible  residents  for 
employment  or  entrepreneurial 
opportunities. 

•  Details  efforts  to  provide  job 
development  and  job  placement  for 
successful  program  participants 
(specifying  the  number  and  types  of  jobs 
that  will  be  created). 

•  Details  efforts  to  provide  business 
development,  business  start-up  and 
business  operation  for  successful 
program  participants  (if  applicable). 

•  Outlines  the  strategy  for 
establishing  a  micro-loan  fund  for 
business  start-up  funds  as  part  of  a 
comprehensive  training  program  (if 
applicable). 

•  Outlines  the  strategy  for 
establishing  a  credit  union  as  part  of  a 
comprehensive  training  program  (if 
applicable). 

•  Proposes  an  innovative  and 
effective  program  strategy,  and  provides 
achievable  quantifiable  goals  and 
milestones  for  measuring  performance 
and  success  under  the  program. 

(ii)  A  medium  score  (8-18  points)  is 
received  where  the  HA: 
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•  Documents  through  a  MOA/MOU 
wifh  its  partner  agency  a  firm 
commitment  from  the  partner  agency  to 
provide  funding  or  services  for  less  than 
the  three- year  grant  period 

•  Designs  a  training  program  that. 

•  Provides  a  general  recruitment, 
trainmg  and  placement  schedule. 

•  Outlines  a  general  method  for 
recruiting,  but  does  not  build  in 
assurances  for  sustaining  resident 
participation 

•  Provides  a  general  training  and 
placement  schedule  and  how  the 
activities  will  prepare  eligible  residents 
for  employment  or  entrepreneunal 
opportunities. 

•  Details  efforts  to  provide  job 
development  and  job  placement  for 
successful  program  participants,  but 
does  not  commit  to  specific  numbers 
and  t)-pes  of  jobs  that  will  be  created. 

•  Provides  a  general  descnption  of 
efforts  to  provide  business  development, 
business  start-up  and  business  operation 
for  successful  program,  participants  (if 
appUcable). 

•  Outlines  a  general  strategy  for 
establishing  a  micro-loan  fund  for 
business  start-up  funds  as  part  of  a 
comprehensive  training  program  (if 
applicable). 

•  Outlines  a  general  strategy  for 
establishing  a  credit  union  as  part  of  a 
comprehensive  training  program  (if 
applicable). 

•  Proposes  a  reasonable  program,  and 
provides  achievable  quantifiable  goals 
and  milestones  for  measuring 
performance  and  success  under  the 
program. 

(iii)  A  low  score  (1-7)  is  received 
where  the  applicant: 

•  Documents  through  a  MOA/MOU 
with  its  partner  agency  a  firm 
commitment  from  the  partner  agency  to 
provide  funding  or  services  for  up  to 
one  year.  Does  not: 

•  Outline  the  method  for  recruiting 
eligible  residents,  and  the  training  and 
placement  schedule. 

•  Provide  a  training  and  placement 
schedule  and  how  the  activities  will 
prepare  ehgible  residents  for 
employment  or  entrepreneurial 
opportunities. 

•  Detail  efforts  to  provide  job 
development  and  job  placement  for 
successful  program  participants.  Does 
not  specify  numbers  and  types  of  jobs 
that  will  be  created. 

•  Provide  a  description  of  efforts  to 
provide  business  development,  business 
start-up  and  business  operation  for 
successful  program  participants  (if 
applicable). 

•  Outline  a  strategy  for  establishing  a 
micro-loan  fund  for  business  start-up 
funds  as  part  of  a  comprehensive 
training  program  (if  applicable). 
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•  Outline  a  strategy  for  establishing  a 
credit  union  as  part  of  a  comprehensive 
training  program  (if  applicable) 

•  Propose  a  reasonable  strategy  or 
achievable  quantifiable  goals  or 
milestones  for  measuring  performance 
and  success  under  the  program. 

(c)  HA  Capability  [25  Points}.  HUD 
will  award  up  to  25  points  basisd  on  the 
extent  and  evidence  of  success  the  HA, 
and  its  partner  agency,  have  had  in 
canying  out  other  comparable 
initiatives,  and  the  extent  of  the 
involvement  of  the  agency  in  the 
development  of  the  application  and  its 
commitment  of  assistance.  The 
commitment  of  the  partner  agency  may 
be  demonstrated  through  evidence  of 
intent  to  provide  direct  financial 
assistance  or  other  resources  (i.e.,  in- 
kind  services,  training  resources, 
counseling,  etc.). 

(i)  A  hi^  score  (17-25  points)  is 
received  where  the  apphcant  and  its 
partner  agency  demonstrate  success  in 
providing  similar  economic 
development  and  supportive  services 
initiatives  and  have  clearly  detailed 
how  the  initiatives  were  coordinated 
and  complemented  with  other 
programs;  and  in  addition  to  the  MOA/ 
MOU,  provide  evidence  of  a  strong  and 
committed  partnership  that  clearly 
identifies  the  partner  agency's 
commitment  of  funding  or  services  over 
three  years  to  the  program. 

(ii)  A  medium  score  (8-16  points)  is 
received  where  the  apphcant  and  its 
partner  agency  do  not  currently  provide 
similar  initiatives  to  those  proposed 
imder  this  application,  but  clearly 
demonstrate  how  the  inftiatives 
proposed  will  be  coordinated  and 
complemented  with  other  programs; 
and  in  addition  to  the  MOA/MOU, 
provide  evidence  of  the  partner  agency's 
intent  to  conmiit  funding  or  services  for 
less  than  three  years  to  the  program. 

(iii)  A  low  score  (1-7  points)  is 
received  where  it  is  unclear  if  the 
apphcant,  and  its  partner  agency,  have 
any  experience  in  providing  similar 
initiatives,  and  the  apphcant  does  not 
demonstrate  how  the  proposed 
initiatives  will  be  complemented  with 
other  programs;  does  not  provide  a 
MOA/MOU,  but  states  that  the  partner 
agency  will  commit  funding  or  services 
for  up  to  one  year. 

(d)  Resident  Involvement  [20  Points]. 
The  extent  to  which  the  HA 
demonstrates  that  it  has  partnered  with 
residents  in  the  planning  phase  for  the 
EDSS  program  and  will  further  include 
residents  in  the  implementation  phase. 
In  addition,  the  HA  shall  evidence  the 
extent  to  which  it  will  contract  with  or 
employ  residents  to  provide  services. 
(Evidence  of  partnerships  and 


commitments  shall  be  in  the  form  of  a 
resolution  or  letter.) 

(i)  A  high  score  (14-20  points)  is 
received  where  the  apphcant; 

•  Describes  support  by  the  residents 
and  provides  docimientation  that  shows 
strong  support  and  involvement  of  the 
residents  in  the  planning  phases  of 
application  development;  that  the  HA 
has  sought  resident  input  in  identifying 
resident  needs;  and  will  continue  their 
involvement  throughout  the 
implementation  stages  of  the  program; 
and 

•  Provides  a  letter  or  resolution 
documenting  its  strong  commitment  to 
employ  residents  to  provide  services, 
and  a  narrative  describing  the  specific 
types  of  jobs  that  residents  wiU  be 
employed  to  provide. 

(li)  A  medium  score  (7-13  points)  is 
received  where  the  apphcant: 

•  Provides  documentation  that 
residents  are  in  support  of  the  program, 
and  a  narrative  that  does  not  show  their 
involvement  in  the  apphcation 
development,  but  ensures  that  the 
residents'  role  will  be  increased  during 
the  implementation  stages  of  the 
program;  and 

•  Provides  a  letter  or  resolution  of 
commitment  to  employ  residents  to 
provide  services,  but  does  not  include  a 
narrative  describing  the  specific  types  of 
jobs  in  which  residents  will  be 
employed. 

(iii)  A  low  score  (1-6  points)  is 
received  where  the  applicant: 

•  Provides  a  narrative  statement  that 
residents  are  in  support  of  the  program, 
but  does  not  document  resident  support 
or  how  the  residents  will  be  involved  in 
the  planning  or  implementation  stages 
of  the  program;  and 

•  Provides  a  narrative  that  it  will  hire 
residents,  but  does  not  provide  a  letter 
or  resolution  or  commitment  nor 
describe  the  specific  types  of  jobs  in 
which  residents  will  be  employed. 

(e)  Efficient  Use  of  the  Gmnt:  Cost 
Effectiveness  of  the  Grant  [5  points] . 
HUD  will  award  up  to  5  points  based  on 
the  extent  to  which  the  proposed 
program  wdll  result  in  the  lowest  total 
cost  per  unit  in  comparison  to  other 
apphcations  received  under  EDSS.  HUD 
is  looking  for  a  lower  cost  per  unit 
rather  than  a  higher  cost.  Once 
applications  are  received  the 
Etepartment  wdll  place  the  proposed 
amounts  in  a  single  hst  and  utilize  a 
threshold  range  scale  to  determine  the 
score  assignments.  • 

(2)  Supportive  Services  to  Assist  the 
Elderly  and/or  Persons  With  Disabilities 

fa)  Evidence  of  Need  and  Proposal  to 
Address  the  Need  [20  Points].  HUD  will 
award  up  to  20  points  based  on  the 
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evidence  of  need  for  the  supportive 
servi  :es  by  eligible  residents  and  how 
ihe  KA ,  a;  (^  it«  o«rtner  agenc>',  will 
meet  the  need,  and  maximize 
opportunities  for  independent  living. 

(i)  A  high  score  (14-20  points)  is 
achieved  where  the  applicant  provides 
a  detailed  assessment  of  eligible 
residents,  clearly  identifies  specific 
target  areas  of  concern,  and  documents 
results  to  be  derived  from  resident 
participation  in  EDSS  services. 

(ii)  A  medium  score  (7-13  points)  is 
achieved  where  the  applicant  provides 
a  general  assessment  of  eligible 
residents  and  identifies  target  areas,  but 
does  not  provide  results  to  be  derived 
from  resident  participatiua  ui  EDSS 
services. 

(iii)  A  low  score  il-6  points)  is 
achieved  where  the  applicant  merely 
mentions  there  is  a  need  for  services, 
but  does  not  clearly  address  specific 
areas  of  concern. 

(b)  Pro-am  Quality  [30  Points].  HUD 
will  award  up  to  30  points  based  on 
evidence  of  firm  commitments  from  the 
VL\  and  its  partner  agency  that  funding 
or  services  will  be  provided  for  three 
years  following  the  receipt  of  funding 
under  this  program,  and  the  strategy  for 
meeting  the  eligible  residents'  needs 
(even  if  continued  funding  from  this 
source  is  no  longer  available).  In 
addition,  the  HA  shall  provide 
reasonably  quantifiable  achievable  goals 
and  milestones  for  measuring 
performance  under  the  program  over  the 
three- year  period  (milestones  shadl 
include  the  number  of  participants  to  be 
served,  types  of  services,  and  dollar 
amounts  to  be  allocated  over  the  three- 
year  period) 

11)  A  high  score  (19-30  points)  is 
received  where  the  applicant: 

•  Documents  through  a  MOA/MOU 
with  its  partner  agency  a  firm 
commitment  from  the  partner  agency  to 
provide  funding  or  services  for  the 
entire  three-year  grant  period; 

•  Provides  letters  from  other 
participating  service  providers  outlining. 
a  commitment  to  provide  services  and 
other  resources  (i.e.,  direct  financial, 
staff,  training,  etc.)  over  the  grant 
period; 

•  Provides  a  detailed  and  precise 
description  of  the  location  of  targeted 
area,  and  the  coordination  and 
accessibility  of  additional  services  and 
resources;  and 

•  JPro  poses  an  innovative  and 
effective  program  strategy,  and  provides 
reasonably  achievable  quantifiable  goals 
and  milestones  for  measuring 
performance  and  success  under  the 
program  over  the  three-year  period. 

(li)  A  medium  score  (8-18  points)  is 
received  where  the  applicant: 


•  Documents  through  a  MOA/MOU 
with  its  partner  agency  a  firm 
commitment  from  the  partner  agency  to 
provide  funding  or  services  for  less  than 
the  three  year  grant  period. 

•  Provides  a  letter  of  support  rather 
than  a  MOA/MOU  from  its  partner 
agency  regarding  a  limited  commitment 
to  provide  services  and/or  other 
resources;  and 

•  Provides  a  description  of  the 
location  of  the  targeted  area,  but  the 
coordination  and  accessibility  of 
available  services  and  other  resources  is 
limited  or  somewhat  unclear; 

•  Proposes  a  reasonable  program,  and 
provides  achievable  quantifiable  goals 
and  milestones  for  measuring 
performance  and  success  under  the 
program. 

(iii)  A  low  score  (1-7  points)  is 
received  where  the  applicant: 

•  Documents  through  a  MOA/MOU 
with  its  partner  agency  a  firm 
commitment  from  the  partner  agency  to 
provide  funding  or  services  for  up  to 
one  year. 

•  Merely  mentions  that  its  partner 
agency  will  commit  services  and/ or 
other  resources  to  the  program,  but  does 
not  provide  a  MOA/MOU  or  letters 
indicating  a  commitment; 

•  MenUons  the  location  of  the 
targeted  area,  but  does  not  provide 
details  regarding  the  coordination  and 
accessibility  of  additional  services  and 
resources;  and 

•  Proposes  a  reasonable  strategy,  but 
the  achievable  quantifiable  goals  or 
milestones  for  measuring  performance 
are  unclear. 

(c)  HA  Capability  125  Points].  HUD 
will  award  up  to  25  points  based  on  the 
extent  and  evidence  of  success  the  HA, 
and  its  partner  agency,  have  had  in 
carrying  out  other  comparable 
initiatives,  and  the  extent  of  the 
involvement  of  the  agency  in  the 
development  of  the  application  and  its 
commitment  of  assistance.  The 
commitment  of  the  partner  agency  shall 
be  demonstrated  through  evidence  of 
intent  to  provide  direct  financial 
assistance  or  services. 

(i)  A  high  score  (17-25)  points)  is 
received  where  the  applicant  and  its 
partner  agency  demonstrate  success  in 
providing  similar  economic 
development  and  supportive  services 
initiatives  and  have  clearly  detailed 
how  the  initiatives  were  coordinated 
and  complemented  with  other 
programs;  and  in  addition  to  the  MOA/ 
MOU.  provide  evidence  of  a  strong  and 
committed  partnership  that  clearly 
identifies  the  partner  agency's 
commitment  of  funding  or  services  over 
three  years  to  the  program. 


(ii)  A  medium  score  (8-16  pomts)  is 
received  where  the  applicant,  and  its 
partner  agency  do  not  currendy  provide 
similar  initiatives  to  those  proposed 
under  this  application,  but  clearly 
demonstrate  how  the  initiatives 
proposed  will  be  coordinated  and 
complemented  with  other  programs; 
and  in  addition  to  the  MOA/MOU, 
provide  evidence  of  the  partner  agency's 
intent  to  commit  funding  or  services  for 
less  than  three  years  to  the  program. 

(iii)  A  low  score  (1-7  points)  is 
received  where  it  is  unclear  if  the 
applicant,  and  its  partner  agency,  have 
any  experience  in  providing  similar 
initiatives,  and  the  applicant  does  not 
Hemonstrate  hnw  the  proposed 
initiatives  will  be  complemented  with 
other  programs;  does  not  provide  a 
MOA/MOU,  but  states  that  the  partner 
agency  will  commit  funding  or  services 
for  up  to  one  year. 

(d)  Resident  Involvement  [20  Points]. 
The  extent  to  which  the  HA 
demonstrates  that  it  has  partnered  with 
residents  in  the  plaiming  phase  for  the 
EDSS  program  and  will  further  include 
residents  in  the  implementation  phase. 
In  addition,  the  HA  shall  evidence  the 
extent  to  which  it  will  contract  with  or 
employ  residents  to  provide  services. 
(Evidence  of  partnerships  and 
commitments  shall  be  in  the  form  of  a 
resolution  or  letter.) 

(i)  A  high  score  (14-20  points)  is 
received  where  the  applicant: 

•  Describes  support  by  the  residents 
and  provides  documentation  that  shows 
strong  support  and  involvement  of  the 
residents  in  the  planning  phases  of 
application  development;  that  the  HA 
has  sought  resident  input  in  identifying 
resident  needs;  and  will  continue  their 
involvement  throughout  the 
implementation  stages  of  the  program; 
and 

•  Provides  a  letter  or  resolution 
documenting  its  strong  commitment  to 
employ  residents  to  provide  services, 
and  a  narrative  describing  the  specific 
types  of  jobs  that  residents  vnll  be 
employed  to  provide. 

(li)  A  medium  score  (7-13  points)  is 
received  where  the  applicant: 

•  Provides  documentation  that 
residents  are  in  support  of  the  program, 
and  a  narrative  that  does  not  show  their 
involvement  in  the  application 
development,  but  ensures  that  the 
residents'  role  will  be  increased  during 
the  implementation  stages  of  the 
program;  and 

•  Provides  a  letter  or  resolution  of 
commitment  to  employ  residents  to 
provide  services,  but  does  not  include  a 
narrative  describing  the  specific  types  of 
jobs  in  which  residents  will  be 
employed. 
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^^iii)  A  low  score  (1-6  points)  is 
received  where  the  applicant: 

•  Provides  a  narrative  statement  that 
residents  are  in  support  of  the  program, 
but  does  not  document  resident  support 
or  how  the  residents  will  be  involved  in 
the  planning  or  implementation  stages 
of  the  program;  and 

•  Provides  a  narrative  that  it  will  hire 
residents  to  employ  residents,  but  does 
not  provide  a  letter  or  resolution  or 
commitment  nor  describe  the  specific 
types  of  jobs  in  which  residents  will  be 
employed. 

(e)  Efficient  Use  of  the  Grant:  Cost 
Effectiveness  of  the  Grant  [5  points}. 
HUD  will  award  up  to  5  points  based  on 
the  extent  to  which  the  proposed 
program  will  result  in  the  lowest  total 
cost  per  unit  in  comparison  to  other 
applications  received  under  EDSS.  HUD 
is  looking  for  a  lower  cost  per  unit 
rather  than  a  higher  cost.  c5nce 
applications  are  received  the 
Department  will  place  the  proposed 
eunounts  in  a  single  Ust  and  utilize  a 
threshold  range  scale  to  determine  the 
score  assignments. 

II.  .\pplication  Submission  Process 

A.  Apphcation  Kit 

An  application  kit  is  required  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  and 
guidance  on  preparation  of  a  Plan  and 
Budget  for  activities  proposed  by  the 
applicant.  This  process  facilitates  the 
execution  of  the  grant  for  those  selected 
to  receive  funding.  An  apphcation  may 
be  obtained  from  the  local  HUD  State/ 
Area  Offices  with  delegated 
responsibilities  over  an  applying  HA 
(See  Appendix  for  listing),  or  by  calling 
HUD's  Resident  Initiatives 
Clearinghouse  toll-free  number  1-800- 
955-2232.  Requests  for  application  kits 
must  include  your  name,  maihng 
address  or  P.O.  Box  number  (including 
zip  code),  and  should  refer  to  document 
(FR-4021-N-01).  Apphcations  may  be 
requested  beginning  [to  be  specified). 

B.  Application  Submissions 

The  original  and  three  copies  of  the 
application  must  be  submitted.  The 
Appendix  lists  addresses  of  HUD  State/ 
Area  Offices  that  will  accept  the 
completed  application. 

The  application  must  be  physically 
received  by  3:00  pm,  local  time,  on 
October  15,  1996.  This  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
applicants,  the  Department  wall  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 


submission  of  their  applications  to 
avoid  any  risk  of  loss  of  eligibility 
brought  on  by  unanticipated  delays  or 
other  delivery-related  problems. 
Facsimile  and  telegraphic  applications 
are  not  authorized  and  shall  not  be 
considered. 

ni.  Checklist  of  Application 
Submission  Requirements 

The  Application  isat  will  contain  a 
checklist  of  application  submission 
requirements  to  complete  the 
apphcation  process. 

A.  Applications  for  Economic 
Development  and  Supportive  Services 
Activities  Must  Contain  the  Following 
Information 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  apphcation  process); 

(2)  SF-424A,  Budget  hiformation, 
Non-Construction  Programs,  and  SF- 
424B,  Assurances,  Non-Construction 
Programs; 

(3)  A  budget,  timetable  and  Ust  of 
milestones  proposed  for  the  three-year 
period.  Milestones  shall  include  the 
number  of  participants  to  be  served, 
types  of  services,  and  dollar  amounts  to 
be  allocated  over  the  three-year  period; 

(4)  A  description  of  how  the  proposed 
training  activities  will  prepare  ehgible 
residents  for  employment  or 
entrepreneurial  opportunities  (including 
ixmovative  strategies); 

(5)  A  description  of  how  training 
program  participants'  supportive 
services  needs  will  be  met  (including 
innovative  strategies); 

(6)  A  description  of  how  program 
goals  and  milestones  will  be  measured, 
and  the  baseline  indicators  against 
which  performance  and  success  will  be 
measured; 

(7)  A  description  of  efforts  to  provide 
business  development^  business  start-up 
and  business  operation  for  successful 
program  participants; 

(8)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  the  program; 

(9)  A  description  of  the  services  that 
HA  residents  will  be  employed  to 
provide; 

(10)  Evidence  of  a  firm  commitment 
from  its  partner  agency  ensuring  that  the 
funding  or  services  identified  wdll  be 
provided  for  three  years,  and  that  the 
services  proposed  are  well  designed  to 
support  the  residents'  self-sufficiency 
efforts; 

(11)  A  description  of  the  efforts  to 
provide  job  placement  for  successful 
program  participants,  specifying  the 
number  of  jobs  that  will  be  created; 


(12)  A  description  of  how  ehgible 
residents  will  be  recruited  for  training 
programs;  and 

(13)  A  description  of  the  strategy  for 
estabUshing  a  micro-loan  fund  for 
business  start-up  funds  as  part  of  a 
comprehensive  training  program  (if 
applicable). 

B.  Applications  for  Supportive  Services 
to  Assist  the  Elderly  and/or  Persons 
With  Disabilities  Must  Contain  the 
Following  Information 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  process): 

(2)  SF-424A,  Budget  Information, 
Non-Construction  Programs,  and  SF- 
424B,  Assurances,  Non-Construction 
Programs; 

(3)  A  budget,  timetable  and  list  of 
milestones  proposed  for  the  three-year 
period.  Milestones  shall  include  the 
number  of  participants  to  be  served, 
types  of  services,  and  dollar  amounts  to 
be  allocated  over  the  three-year  period; 

(4)  A  description  of  the  need  for 
supportive  services  by  eligible  residents, 
and  how  the  HA,  and  its  partner,  will 
meet  the  need  (including  innovative 
strategies); 

(5)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  the  program; 

(6)  A  description  of  the  services  that 
HA  residents  will  be  employed  to 
provide;  and 

(7)  Evidence  of  a  firm  commitment 
fixjm  one  or  more  partners  ensuring  that 
funding  or  services  will  be  provided  for 
three  years,  and  that  the  services 
proposed  are  well  designed  to  support 
independent  living  and/or  to  prevent 
premature  or  unnecessary 
institutionalization. 

(8)  A  description  of  how  program 
goals  and  milestones  will  be  measured, 
and  the  baseline  indicators  against 
which  performance  and  success  will  be 
measured. 

rv.  Corrections  to  Deficient 
Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  apphcation  to 
determine  whether  it  is  complete, 
consistent,  and  contains  correct 
computations.  If  an  application  lacks 
certain  technical  items,  such  as 
certifications  or  assurances,  or  contains 
a  technical  error,  such  as  an  incorrect 
signatory,  HUD  vdll  notify  the  apphcant 
that  it  has  14  calendar  days  from  the 
date  of  HUD's  written  notification  to 
cure  the  technical  deficiency.  If  the 
apphcant  fails  to  submit  the  missing 
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material  within  the  14-day  cure  period, 
Hl'D  will  disqualify  the  applicatioa. 

This  14-dav  cure  period  applies  only 
to  nonsubstantive  deficiencies  or  errors. 
Deficiencies  capable  of  cure  will  involve 
onlv  Items  not  necessary  for  HUD  to 
assess  the  merits  of  an  application 
against  the  ranking  factors  specified  in 
this  NOFA  Curable  items  shall  include 
missing  signatures  on  required 
Certification  Assurances  (i.e.,  Drug-Free 
Workplace.  Non-Construction  Programs, 
Forms  SF-424,  2880,  etc.).  Deficiencies 
incapable  of  cure  will  render  an 
application  ineUgible,  and  the 
application  will  be  removed  from  the 
review  and  scoring  process. 

V.  Other  Matters 

.-\  Other  Federal  Requirements.  In 
addition  to  the  requirements  already  set 
forth  m  this  NOFA,  grantees  must 
cornplv  with  the  following 
requirements: 

1 1 !  Ineligible  contractors.  The 
provisions  of  24  CFR  part  24  relating  to 
the  employment  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibilitv  status. 

( 2 )  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87,  A-122  and  .A-133  with  respect  to 
the  acceptance  and  use  of  assistance  by 
private  non-profit  organizations. 

B.  Environmental  Review.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  .^ct  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  Monday  through  Friday  during 
regular  business  hours  at  the  Office  of 
the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S.W.. 
Washington,  D,C,  20410, 

C.  Executive  Order  12612,  Federalism. 
The  General  Coimsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  noUce  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  This  notice  announces 
the  availability  of  funds  to  HAs  to 


provide  economic  development 
opportunities  and  supportive  services  to 
assist  residents  of  public  and  Indian 
housing  and  other  low-income  families 
and  individuals  to  become  economically 
self-sufficient,  and,  thus  could  benefit 
families  significantly, 

D.  Executive  Order  12606,  The 
Family.  The  General  Counsel,  as 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  has  potential 
for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  this  notice  is 
to  provide  economic  development 
opportxmities  and  supportive  services  to 
assist  residents  of  public  and  Indian 
housing  and  other  low-income  families 
and  individuals  to  become  economically 
self-sufficient.  However,  because  the 
impact  on  families  is  beneficial,  no 
further  review  is  considered  necessary. 

E.  Section  102  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  5-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  assistance  awarded  on 

a  competitive  basis.  (See  24  CFR 
12.14(a)  and  12.16(b),  and  the  notice 
published  in  the  Jederal  Register  on 
January  16,  1996,  for  further  information 
on  these  requirements.) 

F.  Section  103  of  the  HUD  Reform 
Act.  HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  codified  as  24  CFR 
part  4,  applies  to  the  funding 
competition  annoimced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  part  4 
from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 


confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Dated:  August  8,  1996. 
Michael  B,  Janis, 

General  Deputy.  Assistant  Secretary  for  Public 
and  Indian  Housing 

Appendix — Names,  Addresses  and 
Telephone  Numbers  of  the  Local  HLD 
Offices  and  Offices  of  Native  American 
Programs  Accepting  Applications  for 
the  Economic  Development  and 
Supportive  Services  Grant  Program 

Sew  England 

Coanecticut  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
First  Floor,  330  Main  Su«et,  Hartford,  CT 
06106-1860,  Telephone  No.  (203)  240- 

4523 

Massachusetts  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Thomas  P.  O'Neill.  Jr.  Federal  Building,  10 
Causeway  Street.  Boston,  MA  02222-1092, 
Telephone  No.  (617)  565-5634 

New  Hampshire  State  Office 

Attention:  Director.  Office  of  Public  Housing, 
Norris  Cotton  Federal  Building,  275 
Chestnut  Street.  Manchester,  NH  03101- 
2487,  Telephone  No.  (603)  666-7681 

Rhode  Island  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Sixth  Floor,  10  Weybosset  Street. 
Providence,  Rl  02903-3234,  Telephone  No. 
(401)  528-5351 

New  York/New  Jersey 

New  Jersey  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
One  Newark  Center,  Thirteenth  Floor, 
Newark,  NJ  07102-5260,  Telephone  No. 
(202)  622-7900 

New  York  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
26  Federal  Plaza  New  York,  NY  10278- 
0068,  Telephone  No.  (212)  264-6500 

Buffalo  Area  Office 

Attention:  Director.  Office  of  Public  Housing, 
Lafayette  Court  465  Main  Street,  Buffalo, 
NY  14203-1780,  Telephone  No.  (716)  846- 
5755 

Mid-Atlantic 

District  of  Columbia  Office 

Attention:  Director.  Office  of  Pablic  Housing, 
820  First  Street,  NE.  Washington.  DC 
20002-4205,  Telephone  No  (202)  275- 
9200 
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Maryland  State  Office 

Attention:  Director,  Office  of  Public  Housing. 
City  Crescent  Building  5th  Floor.  10  South 
Howard  Street,  Baltimore,  MD  21201-2505, 
Telephone  No.  (410)  962-2520 

Pennsylvania  St^te  Office 

Attention:  Director,  Office  of  Public  Housing, 
100  Penn  Square  East.  The  Wanamaker 
Building.  105  South  Seventh  Street, 
Philadelphia,  PA  19107-3380,  Telephone 
No.  (215)  597-2560 

Virginia  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
The  3600  Centre  3600  West  Broad  Street, 
P.O.  Box  90331,  Richmond.  VA  23230- 
0331,  Telephone  No.  (804)  278-4507 

West  Virginia  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
405  Capitol  Street,  Charleston,  WV  25301- 
1795,  Telephone  No.  (304)  347-7000 

Pittsburgh  Area  Office 

Attention:  Director,  Office  of  Public  Housing, 
412  Old  Post  Office  Courthouse,  7th 
Avenue  and  Grant  Street,  Pittsburgh,  PA 
15219-1906,  Telephone  No.  (412)  644- 
6428 

Sou  theast/Caribbean 

Alabama  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Beacon  Ridge  Tower,  Suite  300,  600 
Beacon  Parkway,  West,  Birmingham,  AL 
35209-3144,  Telephone  No.  (205)  290- 
7617 

Caribbean  Office 

Attention:  Director,  Office  of  Public  Housing. 
New  San  Juan  Office  Building,  159  Carlos 
Chardon  Avenue,  San  Juan,  PR  0091 8- 
1804,  Telephone  No.  (809)  766-6121 

Georgia  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Richard  B.  Russell  Federal  Building,  75 
Spring  Street.  SW,  Atlanta,  GA  30303- 
3388,  Telephone  No.  (404)  331-5136 

Kentucky  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
601  West  Broadway,  P.O.  Box  1044, 
Louisville,  KY  40201-1044,  Telephone  No. 
(502)  582-5251 

Mississippi  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Doctor  A.H.  McCoy  Federal  Building,  Suite 
910, 100  West  Capitol  Street,  Jackson,  MS 
39269-1016,  Telephone  No.  (601)  965- 
5308 

North  Carolina  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Koger  Building,  2306  West  Meadowview 
Road,  Greensboro,  NC  27407-3707, 
Telephone  No.  (910)  547-4001 

South  Carolina  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Strom  Thurmond  Federal  Building,  1835 
Assembly  Street,  Columbia.  SC  29201- 
2480,  Telephone  No.  (803)  765-5592 

Tennessee  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
251  Cumberland  Bend  Drive  Suite  200, 


Nashville,  TN  37228-1803.  Telephone  No. 
(615)  736-5213 

Jacksonville  Area  Office 

Attention:  Director,  Office  of  Public  Housing, 
Southern  Bell  Tower  Suite  2200,  301  West 
Bay  Street,  Jacksonville,  FL  32202-5121. 
Telephone  No.  (904)  232-2626 

Knoxville  Area  Office 

Attention:  Director.  Office  of  Public  Housing, 
John  J.  Duncan  Federal  Building,  Third 
Floor,  710  Locust  Street,  Knoxville,  TN 
37902-2526,  Telephone  No.  (615)  545- 
4384 

Midwest 

Illinois  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Ralph  Metcalfe  Federal  Building,  77  West 
Jackson  Boulevard,  Chicago,  IL  60604- 
3507,  Telephone  No.  (312)  353-5680 

Indiana  State  Office 

Attention:  Director,  Office  of  Public  Housing. 
151  North  Delaware  Street,  Indianapolis, 
IN  46204-2526.  Telephone  No.  (317)  226- 
6303 

Michigan  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Patrick  V.  McNamara  Federal  Building,  477 
Michigan  Avenue,  Detroit.  MI  48226-2592. 
Telephone  No.  (313)  226-7900 

Minnesota  State  Office 

Attention:  Director.  Office  of  Public  Housing. 
220  Second  Street,  South  Minneapolis,  MN 
55401-2195,  Telephone  No.  (612)  370- 
3000 

Ohio  State  Office 

Attention:  Director,  Office  of  Public  Housing. 
200  North  High  Street,  Columbus,  OH 
43215-2499,  Telephone  No.  (614)  469- 
5737 

Wisconsin  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Suite  1380,  Henry  S.  Reuss  Federal  Plaza, 
310  West  Wisconsin  Avenue.  Milwaukee, 
WI  53203-2289,  Telephone  No.  (414)  297- 
3214 

Cincinnati  Area  Office 

Attention:  Director,  Office  of  Public  Housing, 
Room  9002,  Federal  Office  Building,  550 
main  Street,  Cincinnati,  OH  45202-3253. 
Telephone  No.  (513)  684-2884 

Cleveland  Area  Office 

Attention:  Director,  Office  of  Public  Housing. 
Renaissance  Building  Fifth  Floor,  1350 
Euclid  Avenue,  Cleveland,  OH  44115- 
1815.  Telephone  No.  (216)  522-4058 

Grand  Rapids  Area  Office 

Attention:  Director.  Office  of  Public  Housing, 
Trade  Center  Building,  50  Louis,  N.W., 
Grand  Rapids,  MI  49503-2648,  Telephone 
No.  (616)456-2127 

Southeast 

Arkansas  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
TCBY  Tower,  425  West  Capitol  Avenue, 
Little  Rock,  AR  72201-3488,  Telephone 
No.  (501)  324-5931 


Louisiana  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Fisk  Federal  Building,  1661  Canal  Street. 
New  Orleans.  LA  70112-2887,  Telephone 
No.  (504)  589-7200 

Oklahoma  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
500  West  Main  Street.  Oklahoma  City.  OK 
73102,  Telephone  No.  (405)  553-7559 

Texas  State  Office 

Attention:  Director,  Office  of  Public  Housing. 
1600  Throckmorton,  Post  Office  Box  2905. 
Fort  Worth,  TX  76113-2905.  Telephone 
No.  (817)  885-5401 

Houston  Area  Office 

Attention:  Director,  Office  of  Public  Housing. 
Norfolk  Tower,  Suite  200,  2211  Norfolk, 
Houston,  TX  77098-4096,  Telephone  No. 
(713)  834-3274 

San  Antonio  Area  Office 

Attention:  Director,  Office  of  Public  Housing, 
Washington  Square,  800  Dolorosa.  San 
Antonio.  TX  78207-4563.  Telephone  No. 
(210)  229-6800 

Great  Plains 

Iowa  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Federal  Building,  Room  239,  210  Walnut 
Street,  Des  Moines,  lA  50309-2155, 
Telephone  No.  (515)  284-4512 

Kansas/Missouri  State  Office 

Attention:  Director,  Office  of  Public  Housing. 
Gateway  Tower  II,  Room  200.  400  State 
Avenue,  Kansas  City,  KS  66101-2406, 
Telephone  No.  (913)  551-5462 

Nebraska  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Executive  Tower  Centre,  10909  Mill  Valley 
Road,  Omaha,  NE  68154-3955,  Telephone 
No.  (402)  492-3100 

St.  Louis  Area  Office 

Attention:  Director,  Office  of  Public  Housing. 
Robert  A.  Young  Federal  Building,  Third 
Floor,  1222  Spruce  Street.  St.  Louis.  MO 
63103-2836,  Telephone  No.  (314)  539- 
6583 

Rocky  Mountains 

Colorado  State  Office 

Attention:  Director,  Office  of  Public  Housing. 
633-1 7th  Street.  Denver,  CO  80202-3607, 
Telephone  No.  (303)  672-5440 

Pacific/Hawaii 

Arizona  State  Office 

Attention:  Director.  Office  of  Public  Housing, 
2  Arizona  Center,  Suite  1600,  400  North 
Fifth  Street,  Phoenix.  AZ  85004-2361. 
Telephone  No.  (602)  379-4434 

California  State  Office 

Attention:  Director,  Office  of  Public  Housing, 
Phillip  Burton  Federal  Building  and  U.S. 
Courthouse,  450  Golden  Gate  Avenue.  P.O. 
Box  36003,  San  Francisco,  CA  94102-3448, 
Telephone  No.  (415)  556-4752 

Hawaii  State  Office 

Attention:  Director.  Office  of  Public  Housing. 
Seven  Waterfront  Plaza,  Suite  500,  500  Ala 
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Moana  Bouievuro  Honolulu,  HI  96813- 
4Hi8,  I>;epno[;e  N(,     HOm    =>22-6175 

'.OS  A.'ineies  Awd  1  Jffice 

Attention  D.rw  r  r  Office  of  Public  Housing, 


161n  VV    Oiv:-. 
(.A  ^«)(11S-  (BO 


Boulevard,  Los  Angeles, 
ralephone  No.  (213)  251- 


Sai  rarr.entii  ,\r»^d  Office 

Atrentio:  D;re<  t  r  Off  ce  of  Public  Housing, 
777  12U1  Street,  isuite  200,  Sacramento,  CA 
95814-1997,  Telephone  No.  (916)  551- 

nsi 

Aiasxa  .S'arf  '  irfice 

Attentuir.  i);rf(  tor.  Office  of  Public  Housing, 
Universif.  P  a/ 1  Building,  Suite  401,  949 
East  SHtr-  Ave:  .,.  .\nchorage,  AK 99508- 

4iq^)    rr<,,»rn>  ne  No.  (907)  271-4170 

Orvijcii  Srate  Office 

A:'ent;o:'.  I);.'''ctor,  Office  of  Public  Housing, 
5.()  Soutnwest  Sixth  Avenue,  Portland,  OR 
4-:()4-  I  i96.  Telephone  No.  (503)  326- 

■^Vasti.ngto.".  ">',^ie  Office 

Attention:  Dir»?i  t  >r  Office  of  Public  Housing, 
Seattle  Federal  Office  Building,  Suite  200, 
909  Ist  Avenue,  Seattle,  WA  98104-1000, 
Telephone  No.  (206)  220-5101 


Office  ofNattva  American  Program  Offices 

Serves  East  of  the  River  (including  all  of 
Minnesota) 

Eastern  Woodlands  Office  of  Native 
American  Programs 

Attention:  Administrator,  Office  of  Native 
American  Programs,  Mecalfe  Federal 
Building,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604-3507,  Telephone  No 
(312)  353-1282  or  800-735-3239 

Serves:  Louisiana,  Missouri,  Kansas, 
Oklahoma  and  Eastern  Texas 

Southern  Plains  Office  of  Native  American 
Programs 

Attention:  Administrator,  Office  of  Native 
American  Programs,  500  West  Main  Street, 
Suite  400,  Oklahoma  Qty,  OK  73102, 
Telephone  No.  (405)  553-7525 

Serves:  Colorado,  Montana,  The  Dakotas, 
Nebraska,  and  Wyoming 

Northern  Plains  Office  of  Native  American 
Programs 

Attention:  Administrator,  Office  of  Native 
American  Programs,  First  Interstate  Tower 
North,  633  17th  Street,  Denver,  CO  80202- 
3607,  Telephone  No.  (303)  672-5462 

Serves:  California,  Nevada,  Arizona  and  New 
Mexico 

Southwest  Office  of  Native  American 
Programs 

Attention:  Administrator,  Office  of  Native 
American  Programs,  Two  Arizona  Center, 


Suite  1650.  400  North  Fifth  Street,  Suite 
1650.  Phoenix.  AZ  85004-2361.  Teiephcne 
No.  (602)  3-9-4156 
or 

AitJiiQuerque  Division  of  Native  .Arneru.a:. 
Programs 

Albuquerque  Piaza.  201  3rd  Street,  Suite 
1830.  Albuquerque.  NM  87102-3368, 
Telephone  No  '505    766-1372 

Dtfire  of  Nativp  A.Tiencan  Program,'.   HUD 

450  Golden  Gate  .^ venue,  8th  Floor  Box 
36003,  San  Francisco.  C.\  94102-3448 

Serves  Iowa  Washington.  Idaho  and  Oregon 

Nortnwest  Office  ai  .Native  ,\raerican 
Programs 

Attention:  Administrator,  Office  of  Native 
American  Programs.  909  1st  Avenue,  Suite 

300.  Seattle,  W.-K  98104-lOOn  Telephone 
No   :;206i  220-5270 

Serve*;   .Aiastta 

,\iasna  Offu  p  ot  Native  .Atiiencan  Pr-ogra.'ns 

.\ttPntion   .Administrator,  Office  of  Native 
,\rnerica.a  Programs  University  Plaza 
Building,  949  East  36th  ,\venue,  Suite  401, 

,\nc.norage   AK  99508-4399.  Telephone 

No     90":  2"i-4633 

(FR  Do(    9f>-20698  FsiPct  e-9-96;  12:50  pm] 
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Education 


Inviting  Individuals  Tq  Serve  as  Field 
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DEPARTME^^■  OF  EDUCATION 
[Cf  DA  No.:  84.042] 

Student  Support  Services  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1997 

Purpose  of  Program:  Provides  grants 
to  i.'istitutions  of  higher  education  for 
projects  offering  support  services  to 
low-income,  first  generation,  or  disabled 
college  students.  These  support  services 
should  increase  their  retention  and 
graduation  rates,  facilitate  their  transfer 
from  two-year  to  four-year  colleges,  and 
foster  an  institutional  climate 
supportive  of  the  success  of  low-income 
and  first  generation  college  students  and 
students  with  disabilities.  The  Student 
Support  Services  Program  increases  the 
number  of  disadvantaged  students  in 
the  United  States  who  successfully 
complete  a  program  of  study  at  the 
postsecondary  level  of  education. 

Eliaible  Applicants:  Institutions  of 
higher  education  and  combinations  of 
institutions  of  higher  education. 

Supplementary  Information: 
Applicants  must  address  the  changes  in 
the  Student  Support  Services  program 
included  in  the  final  regulations 
published  in  the  Federal  Register  on 
July  24.  1996  (61  FR  38534).  In  general, 
the  grantee  selection  criteria  have  been 
modified  with  particular  emphasis  on 
the  sections  relevant  to  Need,  Plan  of 
Operation.  Evaluation  and  Prior 
Experience.  The  final  regulations  will  be 
included  in  the  application  package 
made  available  by  the  Department. 

Deadline  for  Transmittal  of 
Applications:  October  29. 1996. 

Deadline  for  Intergovernmental 
Review:  December  30,  1996. 

Applications  Available:  August  28, 
1996. 

Available  Funds:  The  Congress  has 
not  yet  enacted  a  fiscal  year  1997 
appropriation  for  the  Department  of 
Education.  However,  the  Department  is 
pubhshing  this  notice  in  order  to  give 
potential  applicants  adequate  time  to 
prepare  applications.  The  estimated 
amount  of  funds  available  for  this 
program  is  based  in  part  on  the 
President's  1997  budget  and  in  part  on 
the  level  of  funding  available  for  fiscal 
year  1996. 

NotR  Currently  funded  Student  Support 
Services  grantees  with  five  year  awards 
expiring  August  31. 1998  must  submit  an 
application  during  this  competition  to  be 
considered  for  a  new  award  under  the  fiscal 
year  1997  funding  cycle.  The  project  start 
date  for  new  grants  awarded  to  current  five- 
year  grantees  who  are  successful  applicants 
under  this  competition  will  be  September  1, 
1998. 


Estimated  Range  of  Awards: 
$170,000-300,000. 

Estimated  Average  Size  of  Award: 
$215,000. 

Estimated  Number  of  Awards:  705- 
750. 

NoIb:  The  De{>artment  is  not  bound  by  any 
of  the  estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGARj  in 
34  CFR  Parts  74,  75,  77,  79.  82.  85  and 
86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Part  646,  as 
published  in  the  Federal  Register  on 
July  24. 1996  (61  FR  38534;. 

Technical  Assistance  Workshops:  The 
Department  of  Education  will  conduct 
twelve  technical  assistance  workshops 
to  assist  prospective  applicants  in 
developing  proposals  for  the  Student 
Support  Services  Program.  The 
tecimical  assistance  workshops  will  be 
held  as  follows: 

Saturday.  September  7. 1996, 1:00  p.m.- 
4:00  p.m. 

Grand  Hyatt  Hotel,  1000  H  Street,  N.W., 
Washington,  DC,  Julia  Tower.  (202) 
347-7430 

Tuesday.  September  17, 1996.  9:00 
a.m.— 4:00  p.m. 

University  of  Chicago.  Ida  Noyes  Hall, 
1212  E.  59th  Street.  Chicago.  Illinois 
60637.  Terhonda  Palacios.  (312)  702- 
8288 

Metropolitan  State  College.  Tivoli 
Union.  Tumhall  Room  250.  900 
Auraria  Parkway,  Denver,  Colorado 
80217,  Gloria  Ortega,  (303)  556-3484 

University  of  Hawaii/Manoa,  Campus 
Center  Ballroom,  1755 A  Pope  Road, 
Honolulu,  Hawaii  96822-2337. 
Melvin  Yoshimoto,  (808)  956-8402 

Thursday,  September  19. 1996,  9:00 
a.m.-4:00  p.m. 

University  of  North  Carolina/Charlotte, 
Cone  Center,  Rm.  210.  9201 
University  Qty  Boulevard,  Charlotte, 
North  Carolina  28223-0001,  Marcia 
Willis,  (704)  547-2851/2924 

Caribbean  University,  Hostos  Building/ 
4th  Floor  Conf.  Rm.,  Rt.  167  Kilom 
Forest  Hills,  Bayamon.  Puerto  Rico 
00960.  Lillian  Matos-Freyes.  (809) 
780-0070  x423 

Friday.  September  20, 1996,  9:00  a.m.- 
4:00  p.m. 

Seattle  Central  Community  College. 

3212  Lecture  Hall.  1701  Broadway. 

Seattle,  Washington  98122.  Joan  Ray, 

(206) 587-5466 
University  of  San  Francisco.  2130 

Fulton  Street,  San  Francisco, 


CaUfomia  94117-1080.  Janice  Cook, 
(415) 666-6476 

Tuesday.  September  24, 1996,  9:00 

a.m. -4:00  p  m 

University  of  Massachusetts.  100 
Morrisey  Boulevard.  Boston. 
Massachusetts  02125.  Charles  Diggs, 
(617) 287-5870 

Thursday,  September  26,  1996.  9:00 
a.m. -4:00  p.m. 

Fordham  University,  TRIO  Program, 

SMH  301.  Bronx.  New  York  10458, 
EUiott  Palais.  (718)  817-4821 

Friday,  September  27,  1996,  9:00  a.m.- 
d-nn  n  m 

r 

University  Center  at  Tulsa,  Room  150, 

700  N  Greenwood,  Tulsa,  OK  74106, 
Matthew  Taylor,  (214)  767-3811 

Monday,  September  30. 1996,  9:00  a.m.- 
4:00  p.m. 

Saint  Mary's  University.  University 
Center,  Confierence  Room  A.  Camino 
Santa  Maria  Street.  San  Antonio, 
Texas  78228-6500,  Jackie  Dansby- 
Edwards.  (210)  436-3206 

For  Applications  or  Further 
Information  Contact:  Virginia  A.  Mason, 
Division  of  Student  Services.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  The 
Portals  Building.  Suite  600D, 
Washington.  D.C.  20202-5249. 
Telephone:  (202)  708-4804  or  by 
Internet  to  TRIO@ed  gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Services  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov/);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Authority;  20  U.S.C.  1070a-ll  and  1070a. 

Dated:  August  9.  1996. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  96-20750  Filed  8-13-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education: 
Notice  Inviting  Individuals  To  Serve  as 
Field  Readers  for  the  Student  Support 
Services  Grant  Application 
Competition 

AGENCY:  Department  of  Education 
SUMMARY:  The  Assistant  Secretan  '  :- 
Postse(  ondaiy  Education  invites 

interested  indiiiduals  to  apply  to  serve 
:js  field  readers  evaluating  grant 
applications  submitted  for  funding  for 

~iscal  vear  (FY)  1997  for  the  Student 
Support  S*>n-ices  Program 
OATES:  A:^  mnividuai  interested  in 
serving  a.--  a  field  reader  should  submit 
his  or  her  resume  to  tiie  Division  if 
Student  Services  no  later  than 
September  30,  1996  (see  FOR  FURTHER 
INFORMATION  CONTACT  section  of  tins 
notice :   tiecduse  of  the  many  activities 
invouea  w\'h  scneduimg  the 
competition,  n  cieia*  ;n  the  receipt  of  a 
resume  ma\  prec:lucle  an  .ndnidual 
from  being  considered  for  service  during 
V\  1 99" 

SUPPLEMENTARY  INFORMATION:  The 

Department  wiii  base  selection  on  the 
-esume  provided  b\  each  potentia;  field 
reader  Field  readers  will  review 
apphcatums  according  to  the  appacatile 
published  selection  criteria   All  re\"ievvv 


of  applications  wnil  take  place  in 
Washington.  DC.  Each  field  reader  will 
Serve  for  a  period  of  approxiniateiy  5  to 
Iv  ud}  -  and  receue  ccnipt-;,sat.,,:i  for 
certain  travel  expenses,  j  per  diem 
allowance,  and  an  noncrarium.  Because 
of  the  standards  [eg.  conflict  of  interest) 
and  needs  of  the  Department,  some 
applicants,  although  otherwise 
.i„.;u.ne(i,  rna\  net  be  selected  to  serve 
as  fieici  ruaders.  However,  they  wiU  be 
included  in  our  data  base  for  futiue 
consideration. 

A  potential  fiela  reaoer  who  is 
employed  should  include  in  his  or  her 
resume  the  name  of  the  employer,  the 
potential  reader's  current  position  with 
that  employer,  and  'h^  ::iailing  address 
of  the  employer 

PROGRAM  DESCRIPTIONS  AND  =lEwD 
READER  OUAUFiCATiONS;  The  Student 
Suppon  Services  ?r  )fam  awards  grants 
to  institutions  of  h  ^C!  -  education  for 
projects  that  pn  vac  support  services  to 
low-income,  first  generation,  or  disabled 
college  students  to  enhance  their 
academic  skills,  increase  their  retention 
and  college  graduation  rates,  facilitate 
their  transfer  from  two-year  to  four-year 
colleges,  and  foster  an  institutional 
climate  supptin 


low-income,  i 
students  and 

Vit'ic  readers 


:\<- 


f  the  success  of 
rst  eeneration  college 
tu dents  with  disabilities. 
re  -iffded  who  have 


experience:  (a)  Counseling,  mentoring, 
tutoring,  or  teaching,  in  programs  for 
disadvantaged  students  at  the 
postsecondary  level;  (b)  planning  and 
designing  other  educational  support 
programs  on  college  campuses;  (c) 
designing,  establishing,  administering, 
or  coordinating  educational  programs  at 
the  postsecondary  level;  and  (d) 
administering,  teaching  or  counseling  in 
an  educational  program  for  disabled 
students  at  the  postsecondarv  level. 

FOR  c,jB-HEP  iNFORMA^iON  CONTACT: 
Virginia  A.  Mason.  Division  of  Student 
Services,  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W.,  The 
Portals  Building.  Suite  600D, 
Washington,  D.C.  20202-5249. 
Telephone:  (202)  708-4804  or  by 
internet  to  TRIOeed.gov.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

AuthoritT:  20  U.S.C.  1070d,  1070d-lb 

Dated:  August  9. 1996. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  96-20751  Filed  8-13-96;  8:45  am) 

Bc.L.:'»&  C.ODf  iC<>(.-C-  s^' 


VOL 


1996 


UMI 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


202-623-6227 


Federal  Register/Code  of  Federal  Regulations 

l-renerai  informauon,  indexes  and  other  finding 
aids 

Laws 

Public  Laws  Update  Services  (numbers,  dates,  etc.)  523-6S4'! 

For  additionfi!  information  523-5227 

Presidential  Documents 

h\wr',-;vp  orders  and  pro<  •a-ia;,  ::>  523-5227 

The  United  States  Government  Manual  523-522'^ 

Other  Services 

Electronic  and  on-line  services  (voice)  523-^534 

Privacy  Act  Compilation  523-3 1 87 

TDD  for  the  hearing  impaired  523-522S 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 

inswrtior,  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
inomediately  for  documents  filed  on  an  emergency  basis. 

NOTE;  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax  Or  0^:'- 
telephone  number  is:  301-713-6906 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 
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385 40781 

386 40781 

391 .....40781 


393 40781 

571 40784.  41510.  41764 

1002 .„ „ 42190 

60CFR 

1 3 _ 40481 

14. „ 40481 

17 ...41 020 

222 :„ 4       4 

285 >- 

660 40156,40157 

679 40158,  40353,  ao'^p 

41024,41363,41523   -      :^ 
P'T>cx>s©o  scutes: 

3-  41115 

100 41060 

216 40377 

217 — .41 116 

222. — 41 116.  41541 

227 40810 

300 — 41 987 

660 41988 

679 „ 40380 
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REMINDERS   -       -- 

The  Items  in  tfiis  list  were 
editofialty  comptled  as  an  aic 
to  Federal  Register  users 
inclusion  or  exclusion  from 
this  list  f«s  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in  California; 
Dubllshed  7-15-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  ammai 

products; 

Goats  from  Mexico  for 
immediate  slaugtiter  and 
fKjrse  quarantine  facilities: 
published  7-15-96 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Wetlands  reserve  program 
Responsibility  transferred 

from  NCRS  to  CommodiN 

Credit  Corporation, 

published  8-14-96 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Otfice 
Consumer  products    energv 
conservation  prograrr 
Energy  efficiency  standards. 

consideration  procedures; 

published  7-15-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Performance  of  acts  Afhere 

last  day  falls  on  Saturday, 

Sunday,  or  iegal  holiday; 

time,  published  8-14-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MarVeting 
Service 

f^ilk  marketing  orders 
Carolina  et  ai.,  comments 
due  by  8- '9- 96,  oublisheo 
7- '8-96 
Nectannes  and  peaches 
grown  t,  California, 
comments  due  by  8-21-96; 
published  7-22-96 


Oranges  arxj  grapefruit  grown 
in  Texas;  conments  due  by 
8-21-96;  published  7-22-96 

Oranges    grapefruit. 
tangerines,  arxJ  tangeios 
grown  in  Florida;  comments 
due  by  8-23-96:  puWished 
7-24-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Mawaiiar  arxi  te.-ntorial 
quarantine  notices: 
Papaya,  carambola,  and 
litchi;  comments  due  by 
8-22-96;  published  7-23- 
96 
otanf-roiated  quarantine, 
ChDmestic: 

Mediterranean  fnit  fly; 
comments  due  by  8-1&- 
96;  published  6-19-96 

AGRICULTURE 
DEPARTMENT 

Pood  and  Consumer  Service 
Child  nutntion  programs: 
National  school  lunch, 
school  breakfast,  chiM 
and  adult  care  food,  arxJ 
summer  food  service 
programs- 
Meat  alternates; 
commems  due  by  8-19- 
96;  published  7-5-96 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  duty  exemption 
program: 

Duty^xemptk>n  entitlenient 
alkx:atK)ns  in  Virgin 
Islands,  Guam,  American 
Samoa,  arxJ  Northern 
Mariana  Islands; 
comments  due  by  8-21- 
96   published  7-22-96 
COMMERCE  DEPARTMENT 
National  Oceanic  arc 
Atmospheric  Administration 
International  Code  of  Conduct 
tor  Responsiloie  Fisheries 
implementation  plan; 
availalDiiity;  comments  due 
by  8-23-96;  published  7-25- 
96 

DEFENSE  DEPARTMENT 
Army  Department 
Environmental  analysis  of 
aniiy  actksns;  comments 
due  by  8-21-96;  published 
7-22-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
U.S.  European  CommarKJ 
(EUCOM)  supplement; 
comments  due  by  8-19- 
96;  published  6-20-96 
Federal  Acquisition  Ragulatkm 
(FAR): 


Commercial  items  contracts 
and  subcontracts;  cost 
accounting  starxlards 
exemption,  comments  due 
Ejy  8-20-96;  published  5- 
21-96 
Contracts,  fixed-priced; 
pertormance  incentives; 
comments  due  by  8-19- 
96;  published  6-20-96 
Costs  related  to  legal/other 
proceedings;  comments 
due  by  8-19-96;  published 
6-20-96 
Drug- free  workplace: 
certification  requirements; 
comments  due  by  8-19- 
96;  published  6-20-96 
Foreign  selling  costs; 
rrimments  due  by  8-19- 
96;  published  6-20-96 
Historically  black  colleges 
arx3  universlties/mirwrity 
institutions;  collectron  of 
award  data;  comments 
due  by  8-19-96:  published 
5-20-96 
Independent  research  and 
deveiopmenfbkl  and 
proposal  in  cooperative 
arrangements:  comments 
due  by  8-19-96:  published 
6-20-96 
Irrevocable  letters  of  credit 
and  alternatives  to  Miller 
Act  bonds,  comments  due 
by  8-19-96;  published  5- 
20-96 
North  American  Free  Trade 
Agreement  Implementation 
Act:  implementation: 
comments  due  by  8-19- 
96:  published  6-20-96 
Preaward  debnefings. 
comments  due  by  8-23- 
96,  published  6-24-96 
ENERGY  DEPARTMENT 
Acquisition  regulations; 
Management  and  operating 
contracts- 
Contract  reform  initiative: 
implementation, 
comments  due  by  8-23- 
96;  published  6-24-96 
Contract  reform  initiative 
implementation, 
comments  due  by  8-23- 
96,  published  5-24-96 
Performance-based 
management 
contracting,  fines. 
penalties,  etc  , 
comments  due  by  8-23- 
96   published  7-25-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants   hazardous: 
national  emission  standards: 
Irxlustnai  Combustion 
Coordinated  Rulemaking 
Advisory  Committee- 
Estat)iishment:  comments 
due  by  8-20-96: 
published  6-21-96 


Air  programs: 
Stratospheric  ozone 
protection- 
Fire  extinguishers 
containing 
hydrochloro- 
fluorocarbons  (HCFCs); 
ban  reconsideratran: 
comments  due  by  8-19- 
96:  published  7-18-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

California;  comments  due  by 
8-19-96;  published  7-18- 
96 
Louisiana;  comments  due  by 
8-21-96.  published  7-22- 
96 
Oregon;  comments  due  by 
8-19-96;  published  7-18- 
96 
Tennessee;  comments  due 
by  8-19-96;  published  7- 
18-96 
Washington;  comments  due 
by  8-22-96;  published  7- 
23-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrxxJities: 
Avermectin  B1  and  its  delta- 
8.9-isomer:  comments  due 
by  8-23-96:  published  7- 
24-96 
N-acyl  sarcosines  and 
sodium  n-acyl 
sarcosinales;  comments 
due  by  8-23-96;  published 
7-24-96 
Polybutene:  comments  due 
by  8-23-96;  published  7- 
24-96 
Vinyl  alcohol-vinyl  acetate 
copolymer,  benzaldehyde- 
o-sodium  sulfonate 
condensate,  comments 
due  by  8-19-96;  published 
7-18-96 
Sow  wastes: 
Hazardous  waste 
combustors,  etc., 
maximum  achievable 
control  technologies 
performance  standards; 
comments  due  by  8-19- 
96;  published  5-30-96 
Superfund  program; 
National  oii  and  hazardous 
substances  contingency 
pian- 

National  priorities  list 
update;  comments  due 
by  8-21-96,  published 
7-22-96 
National  pnonties  list 
update,  comments  due 
by  8-2 1-96,  published 
7-22-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments; 
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Texas,  comments  due  by  8- 
•!9-96.  Dublished  7-3-96 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Deposit  insurances  rules: 
simplification   comments  due 
by  8-20-96    pubhsned  &-22- 
96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

'FAR): 

Commercial  'terns  contracts 
and  subcontracts:  cos! 
accounting  standards 
exemption,  comments  Jae 
by  8-20-96:  published  6- 
2' -96 

Contracts.  fixed-Dnced; 
perlormance  incentives 
comments  due  by  8-'9- 
96:  published  6-20-96 

Costs  related  to  legal/otner 
proceedings:  comments 
due  Dy  8-19-96:  published 
6-20-96 

Drug-free  workplace: 

certification-  requirements; 
comments  due  Dy  8-19- 
96:  published  6-20-96 

Foreign  selling  costs, 
comments  due  by  8-19- 
96,  published  6-20-96 

Historically  black  colleges 
and  universities.minonty 
institutions,  collection  of 
award  data,  comments 
due  by  8-19-96,  published 
6-20-96 

Independent  research  and 
deveiopnient/l)td  and 
proposal  in  cooperative 
arrangements;  comments 
due  by  8-19-96;  published 
6-20-96 

Irrevocatjte  letters  of  credit 
and  alternatives  to  Miller 
Act  bonds;  comments  due 
by  8-19-96;  published  6- 
20-96 

Noflti  American  Free  Trade 
Agreement  ImplenTentation 
Act;  implementation; 
comments  due  by  8-19- 
96:  published  6-20-96 
Preaward  debriefings; 
comments  due  by  8-23- 
96;  published  6-24-96 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Medical  devices: 
Latex  condoms;  expiration 
date;  labeling 
requirements;  comments 


due  by  8-22-96:  Dubnshed 

&-24-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  and  Medicaid 
Provider  appeals:  technical 

amendments:  comments 

due  by  8-23-96:  published 

6-24-96 

INTERIOR  DEPARTMENT 
Watches  duU  exemptic^ 
program: 

Duty-exemptic^  entitlemen' 
allocations  r  vi'-qtr 
siaids   Guar-    American 
Samoa    and  Northern 
Ma'-a-^a    s!a-iGs 
comments  due  by  8-21- 
96:  Dublisned  7-22-96 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf:  oil, 
gas,  and  sulphur  operations: 
Unitization:  nxxJel  unit 
agreements;  comments 
due  by  8-19-96;  published 
8-9-96 
Royalty  management: 
Federal  leases:  natural  gas 
valuation  regulations: 
amendments:  comments 
due  by  &-'5-96,  published 
7-22-96 
INTERIOR  DEPARTMENT 
National  Park  Service 
Boating  and  water  use 
activities: 

Prohtbrted  operations; 
comments  due  by  8-23- 
96:  published  6-24-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reciarr.ation 
ana  Enforcement  Office 
Permanent  program  and 
at)arKloned  mine  land 
reclamation  plan 
submissions: 

Texas;  comments  due  by  8- 
?3-9e   published  7-24-96 
JUSTICE  DEPARTMENT 
Grants: 
Juvenile  Justice  arxj 
Delinquency  Prevention 
Office  formula  grants; 
comments  due  by  8-19- 
96;  published  7-3-96 
Privacy  Act;  implementation; 
comments  due  by  8-19-96; 
published  '^-■'^-95 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 


Records  access  and 
information  release; 
comments  due  by  8-20- 
96:  published  6-21-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Commercial  items  contracts 
and  sutxontracts;  cost 
accounting  standards 
exenption;  comments  due 
by  8-20-96;  published  6- 
21-96 

Contracts,  fixed-priced: 
performance  incentives; 
comments  due  by  8-19- 
96;  published  6-20-96 

Costs  related  to  legal/other 
proceedings;  comrrtents 
due  by  8-19-96;  published 
6-20-96 

Drug-free  workplace; 
certification  requirements; 
comments  due  by  8-19- 
96;  published  6-20-96 

Foreign  selling  costs; 
comments  due  by  8-19- 
96;  published  6-20-96 

Historically  black  colleges 
and  universities/minority 
institutions;  collection  of 
award  data;  comments 
due  by  8-19-96;  published 
6-20-96 

Independent  research  and 
deveiopment/bid  and 
proposal  in  cooperative 
arrangements;  comments 
due  by  8-19-96;  published 
6-20-96 

Irrevocable  letters  of  credit 
and  alternatives  to  Miller 
Act  txjnds;  comments  due 
by  8-19-96:  published  6- 
20-96 

North  American  Free  Trade 
Agreement  Implementation 
Act;  implementation; 
comments  due  by  8-19- 
96;  published  6-20-96 

Preaward  detxiefings; 
comments  due  by  8-23- 
96;  published. 6-24-96 
TRANSPORTATION 
DECARTMEN' 

'^:a'M^■:0^e  operations: 
New  Jersey;  comments  due 
by  8-20-96;  published  6- 
21-96 
Ports  and  waterv*rays  safety: 
Lower  Hudson  River,  NY; 
safety  zone;  comments 
due  by  8-20-96;  published 
8-5-96 


TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regUatkxis: 

Large  cerbfcated  air 
carriers;  passenger  origin- 
destination  survey  reports; 
comments  due  by  8-23- 
96-  published  6-24-96 

■'RANSPORTATION 
DEPARTMENT 

Fedei-ai  ivistio- 

Admmistratior 

Air  traffk:  operating  and  flight 
rules: 

Rocky  Mountain  National 
Park,  CO;  special  flight 
ailes  in  vkanity;  comments 
due  by  8-19-96;  published 
7-23-96 

Ainworthiness  directives: 

Jetstream;  comments  due 
by  8-19-96;  published  7- 
10-96 

McDonnell  Douglas; 
comments  due  by  8-19- 
96;  published  7-10-96 

Class  D  airspace;  comments 
due  by  8-19-96;  published 
6-19-96 

Class  E  airspace;  comments 
due  by  8-19-96;  published 
6-19-96 

Organization,  functions,  and 
authority  delegations: 

Commercial  Space 
Transportation;  CFR 
chapter  III  name  change; 
comments  due  by  8-21- 
96;  published  7-22-96 

TSANSPOR'ATiON 

DE.Si-'MEN- 

S^'^ace  ' '3- sp elation 
Boaro 

Practice  and  procedure: 

Rail  rate  reasonatileness, 
exemption  arxJ  revocation 
proceedings;  expedited 
procedures;  comments 
due  by  8-21-96;  published 
7-26-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Practice  and  procedure; 

DisintenDents  in  national 
cemeteries 

Immediate  family  member 
defirHtion;  revision: 
comments  due  by  8-i9- 
96;  published  6-20-96 
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Would  you  like 
to  know... 

if  any  changes  have  Deer  T.ade  to  the 
Code  of  Federal  Regulations  or  wnat 
documents  have  been  pubiisned  in  the 
Federal  Register  without  reading  the 
Federal  Register  everv  day"  i*  so,  you 
may  wish  to  subscribe  to  the  lSA 
(List  of  CFR  Sections  Affected    the 
Federal  Register  index   or  &otf' 

LSA  •  List  of  CFR  Sections  Affected 

The  lSA  (List  of  CFR  -Sections  Affected) 
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Federal  Register  index 
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as  cross-references 
$24  00  De^  yea- 
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7CFRPart  19 

Licensing  Department  Inventions 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  action  is  being  taken  as 
par.  01  the  National  Performance  Review 
program  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain.  This  final  rule  removes  obsolete 
regulations  pertaining  to  licensing 
departmental  inventions.  USDA 
regulations  have  been  superseded  by 
Department  of  Commerce  regulations 
governing  the  licensing  of  Government- 
owned  inventions. 
EFFECTIVE  DATE:  August  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Parry,  Jr.,  Assistant 
Administrator,  Agricultiiral  Research 
Service,  USDA,  Room  358-A,  Jamie  L. 
Whitten  Federal  Building,  1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250,  (202)  720-3973. 
SUPPLEMENTARY  INFORMATION:  7  CFR  Part 
19  was  issued  in  1970  pursuant  to  the 
authority  of  the  Secretary  under  5  U.S.C. 
301  and  the  President's  Memorandimi  of 
October  10, 1963,  and  Statement  of 
Government  Patent  PoHcy,  28  FR  10943. 
The  enactment  of  a  Govemmentwide 
regulation  in  1987,  37  CFR  404,  under 
the  authority  of  35  U.S.C.  206, 
superseded  7  CFR  Part  19.  Therefore, 
pursuant  to  5  U.S.C.  553,  good  cause  is 
found  that  notice  of  proposed 
rulemaking  and  opportimity  for 
comment  are  not  required,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  3^days  after 
publication  in  the  Federal  Register. 
This  rule  has  been  determined  to  be  not 
significant  for  the  purpose  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  Also,  this  rule 


will  not  cause  a  significant  economic 
impact  or  other  substantial  effect  on 
small  entities  and,  therefore,  the 
provisions  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  et  seq.,  do  not  apply. 
Requests  for  information  relating  to 
licensing  departmental  inventions  may 
be  obtained  through  the  ARS  Assistant 
Administrator  pursuant  to  7  CFR  Part 
3700. 

List  of  Subjects  m  7  CFR  Part  19 

Iiiventions  and  patents. 


PART  19— ^REMOVED 
RESERVED^ 


*ND 


Accordingly,  7  CFR  Part  19  is 
removed  and  reserved. 

Authority:  5  U.S.C.  301 

Done  at  Washington,  DC,  this  12th  day  of 
August  1996. 

Floyd  P.  Horn, 

Administrator,  Agricultural  Research  Service. 
[FR  Doc.  96-20884  Filed  8-14-96;  8:45  am] 
BILLING  CODE  341(MO-M 


7  CFR  Pan  4000 

Organization  ana  .^Linctior^s 

AGENCY:  Economics  Management  Staff, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  removes 
obsolete  regulations  pertaining  to  the 
organization  and  function  of  the 
Economics  Management  Staff  (EMS)  to 
reflect  an  internal  reorganization  of  the 
Department  of  Agriculture  (USDA). 
EFFECTIVE  DATE:  August  15  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  L.  Giles,  Deputy  Administrator, 
Agricultural  Research  Service,  USDA, 
Room  324-A,  Jamie  L.  Whitten  Federal 
Building  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250,  (202)  690- 
2575. 

SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Act,  5  U.S.C. 
552(a)(1),  requires  Federal  agencies  to 
publish  in  the  Federal  Register 
descriptions  of  its  central  and  field 
organizations.  7  CFR  Part  4000  set  forth 
the  organization  and  functions  of  the 
EMS.  It  was  issued  pursuant  to  the 
authority  formerly  delegated  to  EMS  in 
7  CFR  2.87.  Pursuant  to  the  internal 
reorganization  of  USDA,  EM"  has  been 
integrated  into  the  Agricultuual 
Research  Service  (ARS).  This  document 


removes  7  CFR  Part  4000.  Requests  for 
information  relating  to  functions 
formerly  performed  by  EMS  may  be 
obtained  through  the  ARS  Deputy 
Administrator  pursuant  to  7  CFR  Part 
3700.  Piirsuant  to  5  U.S.C.  553,  since 
this  rule  relates  to  internal  agency 
management,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  pubhcation  in  the  Federal 
Register.  Further,  because  it  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Orders  12988  and  12866.  In  addition, 
this  rule  will  not  cause  a  significant 
economic  impact  or  other  substantial 
effect  on  small  entities.  Therefore,  the 
requirements  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  602,  do  not 
apply. 

List  of  Subjects  in  7  CFR  Part  4000 

Organization  and  functions, 
(Government  agencies). 

part  4000— '■removed  and 

reserved; 

Accordingly,  7  CFR  Part  4000  is 
removed  and  reserved. 

Authority:  5  U.S.C.  301  and  552. 

Done  at  Washington,  DC,  this  12th  day  of 
August  1996. 

Floyd  P.  Horn, 

Administrator,  Agricultural  Research  Service. 
IFR  Doc.  96-20883  Filed  8-14-96:  8:45  am) 

BILLMO  CODE  3410-03-M 


^EDEPi.  ELECTION  ':CMM:SS!ON 
11  CFR  Part  104 

[Notice  199e-16] 

Eiect'cnic  Filing  of  Reports  c^  Political 

Cor^rr-nees 

AGENCY:  Federal  Election  Conmiission. 
ACTION:  Final  rules;  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  implementing  an 
electronic  filing  system  for  reports  of 
campaign  finance  activity  filed  with  the 
agency.  The  Commission  is  publishing 
new  rules  today  as  part  of  the  process 
of  implementing  this  system.  The  new 
rules  establish  general  requirements  for 
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filing  reports  electronically;  specify  the 
format  for  data  to  be  submitted  by  filers; 
set  up  procedures  for  submitting 
amendments  to  reports;  and  explain 
methods  of  complying  with  the 
signature  requirements  of  the  law. 
Further  information  is  provided  in  the 
supplementary  information  that  follows. 
EFFECTIVE  DATE:  Further  action. 
inciuding  the  announcement  of  an 
effective  date,  will  be  taken  after  these 
regulations  have  been  before  Congress 
for  30  legislative  days  pursuant  to  2 
U.S.C.  438(d).  A  document  announcing 
the  effective  date  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Paul  Sanford,  Staff 
Attorney,  999  E  Street,  NW., 
Washington.  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  today  publishing  the 
final  text  of  new  regulations  to  be  added 
to  11  CFR  Part  104  regarding  the 
electronic  filing  of  reports  by  political 
committees.  These  rules  implement 
provisions  of  Public  Law  104-79,  which 
amended  the  Federal  Election  Campaign 
Act  of  1971,  2  U.S.C.  431  et  seq.  ["the 
Act"),  to  require,  inter  alia,  that  the 
Commission  create  a  system  to  "permit 
reports  required  by  this  Act  to  be  filed 
and  preserved  by  means  of  computer 
disk  or  any  other  electronic  format  or 
method,  as  determined  by  the 
Commission."  Federal  Election 
Campaign  Act  of  1971,  Amendment, 
Pub.  L.  No.  104-79,  section  1(a),  109 
Stat.  791  (December  28, 1995).  The  final 
rules  announced  today  set  out  the 
requirements  and  procedures  for  filing 
reports  electronically. 

The  electronic  filing  system  is 
intended  to  reduce  paper  filing  and 
manual  processing  of  reports,  resulting 
in  more  efficient  and  cost-effective 
methods  of  operation  for  filers  and  for 
the  Commission.  The  system  will  also 
provide  the  public  with  more  complete 
on-line  access  to  reports  on  file  with  the 
Commission,  thereby  furthering  the 
disclosure  purposes  of  the  Act.  Public 
Law  104-79  requires  the  Commission  to 
make  this  fiUng  method  available  for 
reports  covering  periods  after  December 
31, 1996.  Thus,  the  new  system  will  be 
in  place  for  the  first  reports  filed  in  the 
1998  election  cycle. 

Public  Law  104-79  requires  the 
Commission  to  make  the  electronic 
filing  option  available  for  all  "report[sl, 
designation(s],  or  statement(s]  required 
by  this  Act  to  be  filed  with  the 
Commission."  Previously,  this  would 
not  have  included  reports  filed  by  the 
authorized  committees  of  candidates  for 


the  House  of  Representatives,  as  these 
committees  filed  their  reports  with  the 
Clerk  of  the  House.  However,  section  3 
of  Public  Law  104-79  amended  2  U.S.C. 
432(g)  to  require  the  authorized 
committees  of  House  candidates  to  file 
their  reports  with  the  Commission. 
Consequently,  these  committees,  as  well 
as  those  that  have  historically  filed  with 
the  Commission,  will  have  the 
opportimity  to  file  electronically  under 
the  new  system.  Committees  that  are 
required  to  file  reports  with  the 
Secretary  of  the  Senate  will  not  be 
covered  by  the  new  rules. 

While  tne  Commission  encourages 
political  committees  and  other  persons 
to  file  their  reports  electronically,  doing 
so  is  not  required.  Under  Public  Law 
104-79,  participation  in  the 
Commission's  electronic  filing  program 
is  voluntary.  Therefore,  filers  have  the 
option  of  continuing  to  submit  paper 
reports  as  they  have  in  the  past. 

Section  438(d)  of  Title  2,  United 
States  Code  requires  that  any  rules  or 
regulations  prescribed  by  the 
Conunission  to  carry  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  August  9, 1996. 

Explanation  and  Justification  for  11 
CFR  104.18 

The  Commission  initiated  this 
rulemaking  with  a  Notice  of  Proposed 
Rulemaking  ("NPRM"]  pubUshed  in  the 
Federal  Register  on  March  27, 1996.  61 
FR  13465  (March  27, 1996).  The  NPRM 
contained  proposed  rules  covering 
general  filing  requirements,  the  format 
for  electronic  reports,  report  validation 
procedures,  amendments  to 
electronically  filed  reports,  signature 
requirements,  and  the  preservation  of 
reports  filed  electronically.  The  NPRM 
sought  comments  on  the  proposed  rules 
and  on  other  issues  from  various 
segments  of  the  regulated  community, 
including  (1)  committees  that  will  be 
affected  by  the  new  rules;  (2)  vendors 
with  knowledge  of  the  software  issues 
involved  in  implementing  such  a 
system;  and  (3)  state  and  local 
jurisdictions  that  have  experience  with 
electronic  filing.  The  Commission 
received  ten  comments  in  response  to 
the  NPRM.  Several  commenters  offered 
general  observations  about  the  features 
that  an  electronic  filing  system  should 
include.  Other  commenters  offered 
specific  comments  on  the  proposed 
rules  set  out  in  the  notice.  The  Internal 
Revenue  Service  submitted  a  comment 
in  which  it  said  that  the  proposed  rules 


are  not  inconsistent  with  IRS 
regulations  or  the  Internal  Revenue 
Code.  The  comments  received  provided 
valuable  information  that  serves  as  the 
basis  for  the  final  rules  published  today. 

General  Comments  About  System 
Features 

Some  commenters  offered  general 
comments  about  the  features  that  should 
be  incorporated  into  the  electronic  filing 
system.  One  commenter  urged  the 
Commission  to  make  the  software  for 
the  system  as  user  friendly  as  possible, 
in  order  to  make  filing  FEC  reports 
easier,  and  also  urged  the  Commission 
to  make  the  software  available  free  of 
charge  through  its  World  Wide  Web  site. 
This  commenter  said  that  filers  should 
be  required  to  include  the  FEC 
identification  number  of  the  candidates 
and  PACs  listed  on  their  reports  in  order 
to  ensure  accurate  incorporation  of  the 
reports  into  the  Commission's  data  base, 
and  suggested  that  pop-up  menus  could 
be  incorporated  into  the  software  that 
would  allow  filers  to  select  this  and 
other  information  from  a  master  list. 

Similarly,  this  commenter  along  with 
one  other  commenter,  urged  the 
Commission  to  establish  a  standardized 
list  of  codes  for  reported  disbursements. 
This  proposal  was  set  out  in  the 
narrative  portion  of  the  NPRM. 
However,  the  commenter  said  filers 
should  be  able  to  include  a  written 
elaboration.  This  commenter  also  said 
that  any  software  made  available  by  the 
Conmiission  should  not  include  any 
campaign  management  features,  since 
these  features  would  suggest  assistance 
to  candidates  and  would  present 
practical  problems. 

Another  commenter  said  that 
encryption  capabilities  should  be 
incorporated  into  the  electronic  filing 
software,  since  this  would  serve  the 
dual  purposes  of  compressing  files  and 
providing  security  in  the  reporting. 

The  Commission  shares  tne 
commenter's  view  that  the  electronic 
filing  system  must  be  as  easy  to  use  as 
possible,  and  intends  to  make  any 
software  that  it  creates  available  free  of 
charge  through  the  Internet  and  other 
electronic  means.  Initially,  this  will  be 
limited  to  the  validation  software  that 
filers  will  use  to  validate  their  reports 
before  submitting  them  to  the 
Commission  on  diskette.  Additional 
software,  such  as  encryption  software, 
will  be  made  available  after  initial 
implementation,  asjthe  Commission 
moves  towards  filing  by 
telecommunications.  TTie  Commission 
will  also  make  a  list  of  the  identification 
numbers  of  all  registered  candidates  and 
committees  available  on  the  Internet  for 
committees  to  download  and 
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incorporate  into  their  reports. 
Committees  can  access  this  list  through 
the  Commission's  home  page  at 
www.fec.gov. 

General  Rule 

Paragraph  (a)  of  the  proposed  rules  set 
out  the  general  rule  that  political 
committees  who  file  reports  with  the 
Conunission  may  choose  to  file  th^ir 
reports  in  an  electronic  format  that 
meets  the  requirements  of  the  section. 
Paragraph  (a)  also  states  that  committees 
that  choose  to  file  electronically  and 
whose  reports  satisfy  the  validation 
program  described  in  paragraph  (c), 
below,  must  continue  to  file 
electronically  all  reports  covering 
financial  activity  for  that  calendar  year. 
The  Commission  sought  comment  on 
whether  the  rules  should  distinguish 
between  committees  that  begin  filing 
electronically  but  later  encounter 
problems  and  are  unable  to  do  so  from 
those  who  simply  decide  to  discontinue 
filing  electronic  reports. 

The  Commission  received  no 
comments  on  the  general  rule  or  on  the 
one  year  continuation  requirement. 
Generally,  the  final  rule  tracks  the 
proposed  rule.  Requiring  committees 
that  begin  to  file  reports  electronically 
to  continue  to  do  so  for  the  rest  of  the 
year  will  enable  the  Commission  to 
more  efficiently  process  the  committee's 
reports  £md  place  them  on  the  public 
record.  However,  the  rule  now  contains 
an  exception  that  waives  this 
requirement  if  the  Commission 
determines  that  extraordinary  and 
unforeseeable  circumstances  have  made 
it  impracticable  for  the  committee  to 
continue  filing  electronically.  In  order 
to  obtain  a  waiver,  a  committee  must 
submit  a  wo-itten  request  to  the 
Commission's  Data  Systems 
Development  Division  explaining  the 
circumstances  that  make  continued 
electronic  filing  impracticable.  The  Data 
Division  will  review  these  requests  and 
make  a  determination  as  to  whether  the 
committee  may  revert  to  paper  filing. 
Generally,  waivers  will  only  be  granted 
if  circumstances  such  as  destruction  of 
the  committee's  computer  equipment 
make  continued  electronic  filing 
technologically  impossible.  Committees 
that  revert  to  paper  filing  will  be 
required  to  report  on  paper  for  the 
remainder  of  the  calendar  year. 

Standard  format 

Under  paragraph  (b)  of  the  proposed 
rules,  reports  filed  electronically  must 
conform  to  the  technical  specifications, 
including  file  requirements,  described 
in  the  Commission's  Electronic  Filing 
Specification  Requirements  ["EFSR"], 
and  must  be  organized  in  the  order 


specified  in  those  requirements.  The 
narrative  portion  of  the  NPRM  indicated 
that  the  Commission  would  develop 
these  requirements  in  a  parallel  process 
to  the  Electronic  Filing  rulemaking,  and 
would  make  the  requirements  available 
to  the  public  during  the  development 
process.  The  notice  invited  interested 
persons  to  comment  on  the 
requirements  as  they  were  being 
developed. 

The  draft  electronic  filing 
specification  requirements  were  made 
available  for  comment  on  May  31, 1996. 
Several  comments  were  submitted  on 
the  draft  requirements.  The  Commission 
expects  to  issue  a  final  version  of  the 
EFSR  during  mid-August,  1996. 

A  few  commenters  addressed  the 
issue  of  standardized  format 
specifications  in  their  comments  on  the 
NPRM.  Two  commenters  expressed 
support  for  the  Commission's  plans  to 
develop  a  standard  format.  One  of  these 
commenters  suggested  that  the 
Commission  use  the  same  field 
structures  and  lengths  as  those  in  the 
Computerized  Magnetic  Media 
Requirements  ["CMMR"]  currently  used 
by  publicly  financed  presidential 
campaigns.  The  other  commenter  said 
the  need  to  develop  a  standard  format 
for  electronically  filed  reports  was 
obvious,  but  said  that  the  format  should 
not  be  so  technical  that  users  are  unable 
to  generate  properly  formatted  reports 
themselves. 

The  format  required  for  electronically 
filed  reports  wrill  be  relatively  simple, 
and  users  should  be  able  to  easily 
generate  properly  formatted  reports 
using  the  EFSR  documentation.  The 
Commission  has  used  the  CMMR  as  a 
model  for  the  EFSR,  and  incorporated 
similar  field  structures  and  lengths 
where  appropriate.  However,  the  EFSR 
will  differ  in  many  significant  respects, 
because  the  CMMR  was  designed  to 
facilitate  the  matching  fund  submission 
process  for  presidential  primary 
candidates,  whereas  the  EFSR  must 
serve  the  broader  purposes  of  reporting 
under  Part  104  of  the  regulations.  Thus, 
while  the  EFSR  will  share  some  of  the 
characteristics  of  the  CMMR,  the  EFSR 
will  include  specifications  for  the  full 
range  of  activities  that  are  reportable 
under  section  434  of  the  Act  and  Part 
104  of  the  regulations. 

In  contrast  to  the  two  comments 
described  above,  a  third  commenter 
suggested  an  entirely  different  approach 
for  filing  reports  electronically.  This 
commenter  said  that  filers  should 
simply  scan  the  Commission's  forms 
into  their  databases,  complete  the  forms, 
and  submit  them  to  the  Commission  by 
electronic  mail.  Or,  as  an  alternative  to 


scanning,  the  Commission  should  make 
the  forms  available  on  a  diskette  for  $25. 

Accepting  scanned  forms  as 
electronically  filed  reports  would 
compUcate  the  electronic  filing  process, 
because  scanned  forms  would  be  more 
difficult  to  directly  integrate  into  the 
Commission's  disclosure  data  base. 
Direct  integration  will  be  achieved  most 
efficiently  if  reports  are  made  up  of  a 
series  of  fields  of  ASCII  characters. 
Scanned  forms  are  digitized  images, 
rather  than  fields  of  ASCII  characters. 
Since  direct  integration  is  one  of  the 
main  goals  of  electronic  filing,  the 
Commission  has  decided  not  to  accept 
scanned  images  as  electronically  filed 
reports. 

Acceptance  of  Reports  Filed 
Electronically 

1.  Validation  checks.  Under  paragraph 
(c)  of  the  proposed  rules,  committees 
submitting  reports  electronically  would 
be  required  to  check  each  report  against 
the  Commission's  validation  software 
before  it  is  submitted,  to  ensure  that  it 
meets  the  standard  format  specification 
requirements.  Paragraph  (c)(1)  also 
indicated  that  electronically  filed 
reports  would  be  checked  again  when 
they  are  received  by  the  Commission. 
The  Commission  would  not  accept 
reports  that  do  not  pass  the  validation 
program,  and  would  notify  a  committee 
if  its  reports  are  rejected. 

One  commenter  suggested  that, 
instead  of  supplying  validation 
software,  the  Commission  certify  a 
commercial  disclosure  software 
package.  This,  the  commenter  said, 
would  allow  filers  to  bypass  the  process 
of  validating  each  submission. 

The  Commission  is  imable  to  adopt 
this  commenter's  suggestion.  The 
validation  software  will  ensure  that 
electronic  reports  submitted  to  the 
Commission  conform  to  the  electronic 
filing  specification  requirements  and 
can  be  integrated  into  the  Commission's 
disclosure  data  base.  The  Commission  is 
making  the  validation  software  available 
to  committees  so  that  reports  can  be 
checked  before  they  are  submitted.  This 
will  allow  filers  to  remedy  filing 
problems  before  sending  iheir  reports  to 
the  Commission.  Although  commercial 
software  packages  may  become  available 
that  will  perform  this  function,  the 
Commission  is  reluctant  to  treat  any  of 
these  packages  as  a  substitute  for  the 
validation  software,  because  doing  so 
would  require  ongoing  oversight  of 
these  software  packages  to  ensure 
continued  compliance  writh  the  EFSR. 
The  Commission  is  unwilling  and 
unable  to  perform  this  oversight. 
Therefore,  the  Commission  will  not 
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recognize  commercial  software  as  a 
substitute  for  the  validation  process. 

.\nother  commenter  suggested  that 
the  Commission  develop  what  the 
commenter  described  as  "pre-auditing" 
software  that  would  automatically 
review  reports  before  they  are  submitted 
in  order  to  ensure  that  the  reports  are 
complete  and  correct  to  the  greatest 
extent  possible.  The  commenter  said 
that  this  software  should  check  for  math 
errors,  look  for  inconsistencies  between 
the  summary  page  and  the  detailed 
reporting  pages,  and  notify  the  filer  if 
mandator.-  fields  have  been  left  blank, 
contributions  have  been  listed  that 
exceed  the  applicable  limits,  or  data  has 
been  included  that  is  outside  the 
reporting  period  range 

The  validation  software  filers  will  be 
required  to  use  in  1997  will  perform 
some  of  these  functions.  Specifically, 
this  software  will  ensure  that  all 
required  information  is  included  in  the 
report,  and  will  also  examine  the  report 
for  inconsistencies  between  the 
summary  pages  and  detailed  reporting 
pages.  The  Commission's  current  plans 
are  to  incorporate  other  pre-auditing 
functions,  such  as  checking  for  math 
errors,  etc.,  into  the  more  sophisticated 
validation  software  that  will  be  made 
available  for  the  next  phase  of  the 
program  in  1998.  This  may  further 
increase  the  accuracy  of  electronically 
filed  reports  as  the  Commission  moves 
towards  submission  by 
telecommunications  and  direct 
integration  into  the  disclosure  data  base. 

2.  Methods  of  transmission.  The 
narrative  portion  of  the  NPRM 
explained  that  the  Commission  initially 
intends  to  accept  reports  only  on  floppy 
disk.  However,  the  Commission  will 
begin  accepting  reports  submitted 
through  telecommunications  as  soon  as 
practicable.  One  commenter  urged  the 
Commission  to  begin  accepting  reports 
submitted  by  electronic  mail  right  away. 
However,  another  conmienter  said  that 
there  are  space  limitations  on  electronic 
mail  that  preclude  it  from  serving  this 
purpose,  and  that  it  is  not  reliable 
enough  to  serve  as  a  filing  medium. 

The  Conunission  continues  to  believe 
that  a  gradual  implementation  of  the 
electronic  filing  program  will  minimize 
the  transitional  difficulties  and  will  be 
more  likely  to  lead  to  a  viable  electronic 
fifing  system.  Accepting  reports  by 
electronic  mail  would  raise  sectirity 
issues  that  the  Commission  would 
rather  address  during  the  second  phase 
of  the  electronic  filing  program. 
Therefore,  the  Commission  has  decided 
to  adhere  to  its  plan  to  initially  accept 
electronic  reports  only  on  floppy  disk. 
The  Commission  will  move  toward 


accepting  reports  through 
telecommunications  as  soon  as  possible. 

Amended  Reports 

Paragraph  (d)  of  the  proposed  rules 
would  require  that  amendments  to 
electronically  filed  reports  be  filed 
electronically.  This  provision  would 
also  require  that  amendments  consist  of 
a  complete  version  of  the  report  as 
amended,  rather  than  just  those  portions 
of  the  report  that  have  been  revised  In 
the  narrative  portion  of  the  NPRM.  the 
Commission  recognized  that  requiring 
submission  of  a  complete  version  of  the 
amended  report  has  one  drawback  in 
that  the  complete  version  will  not 
immediately  indicate  which  aspects  of 
the  earlier  report  had  changed.  Thus, 
persons  reviewring  the  report  wall  have 
difficulty  identifying  new  information. 
The  Commission  specifically  sought 
comment  on  whether  another  approach 
would  be  preferable. 

All  three  commenters  that  addressed 
this  issue  supported  the  approach  set 
out  in  the  proposed  rule.  One 
commenter  suggested  that  the 
Commission  require  filers  to  flag  revised 
information  in  the  amended  report  so 
that  persons  reviewing  the  report  will  be 
able  to  readily  determine  which 
portions  have  been  changed.  Another 
conmienter  said  that  information  that 
has  been  amended  should  be 
highlighted  in  the  Commission's  data 
base.  This  would  be  achieved  by 
replacing  the  amended  field  in  the 
original  report  with  the  identification 
number  of  the  amended  report 
containing  the  superseding  information. 
This  commenter  also  suggested  that  the 
Commission  produce  a  ciunulative 
electronic  list  of  amended  items. 

The  final  rule  tracks  the  proposed  rule 
in  that  it  requires  filers  to  submit  a 
complete  version  of  the  report  as 
amended,  rather  than  just  those  portions 
of  the  report  that  are  being  amended. 
However,  the  final  rule  also  adopts  the 
commenter's  suggestion  in  that  it 
requires  filers  to  include  electronic  flags 
or  markings  in  their  amended  reports 
that  point  to  the  portions  of  the  report 
that  are  being  amended.  These  flags  will 
be  incorporated  into  the  Commission's 
disclosure  process  so  that  persons 
reviewing  the  committee's  reports  will 
know  which  portions  have  been  revised. 

Signature  Requirements 

1.  Committee  signatures.  Paragraph  (e) 
of  the  proposed  rules  would  require  the 
committee  treasurer  or  other  person 
responsible  for  filing  the  committee's 
report  to  verify  the  report  either  by 
submitting  a  signed  paper  certification 
with  the  computerized  magnetic  media, 
or  by  submitting  a  digitized  copy  of  the 


signed  certification  as  a  separate  file  in 
the  electronic  submission.  This 
provision  would  also  require  the  person 
signing  the  report  to  certify  that,  to  the 
best  of  the  signator\''s  knowledge,  the 
report  is  true,  correct  and  complete. 
These  verifications  would  be  treated  the 
same  as  verification  by  signature  on  a 
paper  report.  When  the  Commission 
begins  to  accept  reports  by 
telecommunications,  it  may  provide 
other  methods  for  verification,  such  as 
providing  an  encryption  key  to  the 
committee  treasurer  or  allowing 
simultaneous  mailing  of  the  signature 
page.  The  Commission  sought  comment 
on  these  proposals,  and  invited 
commenters  to  suggest  other  ways  for 
complving  with  the  signature 
requirement. 

One  commenter  said  the  Commission 
should  be  responsible  for  comparing 
electronically  submitted  signatures  with 
signatures  already  on  file.  If  the 
signatures  look  correct,  they  should  be 
treated  as  valid,  with  the  burden  of 
proving  otherwise  on  the  person 
alleging  the  signature  is  not  genuine. 

Comments  submitted  by  the  New 
York  City  Campaign  Finance  Board 
indicate  that  the  Board  requires 
candidates  who  file  on  disk  to  submit  a 
paper  control  page  that  lists  the 
schedule  totals,  file  creation  dates,  and 
contains  the  committee  treasurer's 
original  signature.  Under  the  system 
used  by  New  York  City,  these  pages 
cannot  be  created  imtil  all  report  data 
has  been  entered  and  submission  disks 
have  been  created. 

As  explained  above,  the 
Commission's  validation  program  will 
ensure  that  electronically  filed  reports 
contain  all  of  the  necessary  information. 
However,  Congress  has  specifically 
directed  the  Commission  to  "provide  for 
one  or  more  methods  (other  than 
requiring  a  signature  on  the  report  being 
filed)  for  verifying  reports  filed  by 
means  of  computer  disk  or  other 
electronic  format  or  method."  2  U.S.C. 
434(a)(ll)(B),  as  added  by  Pub.  L.  No. 
104-79,  section  1(a).  109  Stat.  791 
(1995).  Thus,  the  Commission  is  unable 
to  require  submission  of  a  signatiu^ 
page.  For  these  reasons,  the  Commission 
has  structured  this  program  so  that  filers 
will  include  all  of  the  required 
information  within  the  electronic  data 
submitted.  With  a  few  exceptions,  no 
paper  submissions  will  be  required.  The 
exceptions  will  be  explained  further 
below. 

With  regard  to  encryption,  another 
commenter  expressed  the  view  that 
implementing  a  program  such  as  "PGP" 
or  "Pretty  Good  Privacy"  to  provide  a 
digital  signature  would  be  nearly 
impossible  because  of  the 
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administrative  difficulties  of  issuing  and 
receiving  the  necessary  keys  This 
commenter  suggested  that  it  would  be 
better  to  achieve  security  by  issuing  a 
PIN- like  password  to  each  filer  by 
regular  mail.  This  commenter  also 
recommended  implementation  of  a 
cross-checking  program  under  which 
each  filer  would  submit  a  signed  paper 
siimmar\'  page  for  each  report  The 
amounts  listed  on  the  summar\-  page 
could  then  be  compared  to  the  more 
detailed  portions  of  the  electronically 
submitted  reports  to  provide  an 
additional  level  of  security  and 
assurance. 

The  Commission's  validation  software 
will  compare  a  report's  summary  page 
with  its  detailed  summary  page  to 
ensure  that  they  are  consistent,  thereby 
providing  an  additional  level  of 
security.  However,  the  Commission  has 
not  addressed  the  encrjqjtion  issue  in 
this  set  of  final  rules.  The  Commission 
expects  to  incorporate  a  more 
sophisticated  security  system  into  the 
electronic  filing  program  when  it  moves 
closer  to  accepting  reports  through 
telecommunications. 

2.  Signatures  of  third  parties.  The 
NPRM  also  noted  that  certain  forms  and 
schedules  required  by  the  Act  and 
regulations  must  be  submitted  vn\h  the 
signatures  of  third  parties.  For  exjunple, 
Schedule  E  and  Form  5,  which  are  used 
to  report  independent  expenditures, 
must  be  notarized.  Paragraph  (f)  of  the 
proposed  rules  contains  a  list  of  the 
schedules,  materials  and  forms  that 
have  special  signature  requirements. 
Under  this  provision,  electronic  filers 
that  are  required  to  submit  these  items 
could  do  so  by  submitting  a  paper  copy 
of  the  item  with  their  electronic  report, 
or  by  including  a  digitized  version  of 
the  item  as  a  separate  file  in  the 
electronic  submission.  This  would  be  in 
addition  to  the  general  requirement  that 
the  data  contained  oh  the  form  or 
schedule  be  included  in  the  electronic 
report.  The  Commission  received  no 
comments  on  this  requirement. 

The  final  rule  tracks  the  proposed 
rule.  Filers  have  the  option  of 
submitting  paper  copies  or  a  digitized 
image  as  part  of  their  electronic  report- 
Preservation  of  Reports 

Section  104.14(b)(2)  of  the 
Commission's  current  regulations 
requires  committee  treasurers  to  retain 
copies  of  all  reports  or  statements 
submitted  for  a  period  of  three  years 
after  they  are  filed.  Paragraph  (g)  of  the 
proposed  rules  would  require 
committee  treasurers  to  retain  machine 
readable  copies  of  all  reports  filed 
electronically  as  the  copy  preserved 
under  this  section.  Pfiragraph  (g)  would 


also  require  a  treasurer  to  retain  the 
original  Signed  version  of  any 
documents  submitied  in  a  digitized 
format  under  paragraphs  (e)  or  (f),  as 
explained  above. 

One  commenter  argued  that  PACs 
should  be  permitted  to  retain  files 
exclusively  on  diskette,  and  said  that 
keeping  a  haid  copy  is  redundant  and 
self-defeating. 

A  file  of  a  report  retained  on  a 
diskette  would  be  considered  a  machine 
readable  copy  of  that  report  under  the 
final  rules.  Thus,  a  committee  could 
retain  its  reports  almost  exclusively  on 
diskette.  However,  if  a  committee 
submits  a  digitized  image  of  the 
signature  page  of  a  report,  schedule  or 
other  document  to  the  Conmiission,  in 
lieu  of  submitting  the  signed  paper 
original,  the  committee  must  retain  the 
signed  original  signature  page  for  three 
years  after  the  report  is  filed.  Thus,  in 
certain  situations,  committees  will  be 
required  to  maintain  paper  copies  of 
portions  of  some  reports. 

Additional  Issues 

The  Notice  of  Proposed  Rulemaking 
sought  additional  information  and 
comment  from  the  regulated  community 
on  other  subjects  related  to  the 
electronic  filing  program.  Specifically, 
the  NPRM  invited  commenters  to 
describe  their  current  computer 
capabilities  and  indicate  what  kind  of 
records  they  are  ciurently  maintaining 
electronically.  The  NPRM  also  asked 
commenters  to  indicate  whether  they 
intend  to  file  their  reports 
electronically,  and  to  describe  how  they 
expect  to  benefit  fi-om  the  electronic 
filing  program.  Commenters  were  also 
asked  to  describe  the  technical  and 
procedural  problems  they  perceive  with 
the  system,  and  provide  suggestions  on 
how  these  problems  might  be  averted. 

Several  commenters  addressed  these 
issues.  Two  commenters  indicated  they 
have  PC-based  systems  and  use  software 
such  as  Microsoft  Office,  Microsoft 
Excel,  WordPerfect,  and  Lotus  123. 
These  commenters  intend  to  file  their 
reports  electronically  once  the  program 
has  been  implemented.  In  contrast,  one 
software  vendor  said  that  the  program 
would  not  save  its  clients  any  time  or 
money.  Thus,  they  would  not  benefit 
from  participating  in  the  program. 

The  two  commenters  who  intend  to 
participate  in  the  program  said  they 
expect  it  to  make  the  filing  process  more 
efficient  by  reducing  the  duplication  of 
efforts  in  keeping  records  and 
submitting  reports  to  the  Commission. 
They  hope  the  program  will  save  staff 
time  and  reduce  the  anxiety  of  timely 
filing. 


With  regard  to  potential  problems, 
one  of  these  commenters  expressed 
concern  that  the  continued  requirement 
that  forms  be  submitted  to  state  offices 
would  dilute  the  benefits  of  the 
electronic  filing  system.  See  2  U.S.C. 
439, 11  CFR  Part  108.  This  commenter 
also  dted  the  delay  in  the  availability  of 
electronic  filing  as  a  source  of 
frustration.  Another  commenter 
expressed  concern  about  whether  its 
current  equipment  would  be  compatible 
with  the  system,  and  whether  the 
committee  would  incur  significant  setup 
costs  in  preparing  for  electronic  filing. 
This  commenter  also  asked  whether 
technical  support  will  be  readily 
available. 

Section  2  of  Public  Law  104-79 
waives  the  duplicate  filing  requirements 
in  states  that  have  a  system  for 
electronically  accessing  and  duplicating 
reports  filed  with  the  Commission.  The 
Commission  expects  that,  in  the  future, 
states  will  make  such  a  system 
available.  Over  time,  this  will  reduce 
the  need  for  filers  to  generate  paper 
reports  to  send  to  their  state  filing 
offices.  However,  as  with  the 
requirement  for  the  preservation  of 
reports,  section  439  is  nondiscretionary 
for  states  that  do  not  have  an  electronic 
access  and  duplication  system. 
Therefore,  filers  in  those  states  will  be 
required  to  continue  generating  paper 
reports  and  submitting  them  to  their 
state  filing  offices. 

The  electronic  filing  system  that  the 
Commission  will  implement  at  the 
beginning  of  1997  should  cause  very 
few  compatibihty  problems.  Files  that 
have  been  created  or  are  readable  by  an 
operating  system  compatible  with 
Microsoft  DOS  2.1  or  higher,  including 
Microsoft  Windows,  may  be  submitted 
under  the  new  system.  "The  Commission 
does  not  expect  those  who  wdsh  to  file 
electronically  to  incur  significant  setup 
expenses.  Validation  software  will  be 
available,  and  the  Commission  will 
provide  this  software  free  of  charge. 

As  with  any  computer 
implementation  effort,  technical  glitches 
may  occur.  However,  the  Commission  is 
committed  to  establishing  a  viable 
electronic  filing  system,  and  will 
provide  whatever  technical  support 
fiUng  committees  need  to  make  the 
program  a  success. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C  605(b)  (Regulatory  Flexibility 
Act) 

I  certify  that  the  attached  final  rules, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  of  this  certification  is  that  no 
small  entities  are  required  to  submit 
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reports  electronically  under  the  final 

rules. 

List  of  Subjects  in  11  CFR  Part  104 

Campaign  funds.  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A,  chapter  I  of 
title  1 1  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES 

1.  The  authority  citation  for  part  104 
continues  to  read  as  follows; 

Authority;  2  U.S.C.  431(1).  431(8),  431(9), 
432(i).  434,  438(a),  438(b),  439a. 

§104.17    [Reserved] 

2.  SecUon  104.17  is  added  and 
reserved. 

3.  Section  104.18  is  added,  to  read  as 

follows- 

§104.18     Electronic  filing  ot  reports  (2 
U.S.C.  432(d)  and  434(a)(ii)) 

(a)  General.  A  political  committee  that 
fdes  reports  with  the  Commission,  as 
provided  in  11  CFR  part  105,  may 
choose  to  file  its  reports  in  an  electronic 
format  that  meets  the  requirements  of 
this  section.  If  a  committee  chooses  to 
file  its  reports  electronically,  and  its 
first  electronic  report  passes  the 
Commission's  validation  program  in 
accordance  with  paragraph  (c)  of  this 
section,  it  must  continue  to  file  in  an 
electronic  format  all  reports  covering 
financial  activity  for  that  calendar  year, 
unless  the  Commission  determines  that 
extraordinary  and  unforeseeable 
circumstances  have  made  it 
impracticable  for  the  committee  to 
continue  filing  electronically. 

(b)  Format  specifications.  Reports 
filed  electronically  shall  conform  to  the 
technical  specifications  described  in  the 
Federal  Election  Commission's 
Electronic  Filing  Specifications 
Requirements,  The  data  contained  in  the 
computerized  magnetic  media  provided 
to  the  Commission  shall  be  organized  in 
the  order  specified  by  the  Electronic 
Filing  Specifications  Requirements. 

(c)  Acceptance  of  reports  filed  in 
electronic  fonnat.  (1)  Each  committee 
that  submits  an  electronic  report  shall 
check  the  report  against  the 
Commission's  validation  program  before 
it  is  submitted,  to  ensure  that  the  files 
submitted  meet  the  Commission's 
format  spet;ifications  and  can  be  read  by 
the  Commission  s  computer  system. 
Each  report  submitted  in  an  electronic 
format  under  this  section  shall  also  be 
checked  upon  receipt  against  the 
Commissions  validation  program.  The 


Commission's  validation  program  is 
available  on  request  and  at  no  charge, 

(2)  A  report  that  does  not  pass  the 
validation  program  will  not  be  accepted 
by  the  Commission  and  will  not  be 
considered  filed.  If  a  committee  submits 
a  report  that  does  not  pass  the 
validation  program,  the  Commission 
will  notify  the  committee  that  the  report 
has  not  been  accepted, 

(d)  Amended  reports.  If  a  committee 
files  an  amendment  to  a  report  that  was 
filed  electronically,  it  shall  also  submit 
the  amendment  in  an  electronic  format 
The  committee  shall  submit  a  complete 
version  of  the  report  as  amended,  rather 
than  just  those  portions  of  the  report 
that  are  being  amended.  In  addition,  the 
amended  report  shall  contain  electronic 
flags  or  markings  that  point  to  the 
portions  of  the  report  that  are  being 
amended. 

(e)  Signature  requirements.  The 
committee's  treasurer,  or  any  other 
person  having  the  responsibility  to  file 
a  designation,  report  or  statement  under 
this  subchapter,  shall  /erify  the  report 
in  one  of  the  following  ways:  by 
submitting  a  signed  certification  on 
paper  that  is  submitted  vdth  the 
computerized  media;  or  by  submitting  a 
digitized  copy  of  the  signed  certification 
as  a  separate  file  in  the  electronic 
submission.  Each  verification  submitted 
under  this  section  shall  certify  that  the 
person  has  examined  the  report  or 
statement  and,  to  the  best  of  the 
signatory's  knowledge  and  belief,  it  is 
true,  correct  and-complete.  Any 
verification  imder  this  section  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjury)  in  the  same 
manner  as  a  verification  by  signature  on 
a  report  submitted  in  a  paper  format. 

(f)  Schedules  and  forms  with  special 
requirements.  The  following  list  of 
schedules,  materials,  and  forms  have 
special  signature  and  other 
requirements  and  reports  containing 
these  documents  shall  include,  in 
addition  to  providing  the  required  data 
within  the  electronic  report,  either  a 
paper  copy  submitted  with  the 
committee's  electronic  report  or  a 
digitized  version  submitted  as  a  separate 
file  in  the  electronic  submission: 
Schedule  C-1  (Loans  and  Lines  of 
Credit  From  Lending  Institutions), 
including  copies  of  loan  agreements 
required  to  be  filed  with  that  Schedule, 
Schedule  E  (Itemized  Independent 
Expenditures),  Form  5  (Report  of 
Independent  Expenditures  Made  and 
Contributions  Received),  and  Form  8 
(Debt  Settlement  Plan).  The  committee 
shall  submit  any  paper  materials 
together  with  the  electronic  media 
containing  the  committee's  report. 


(g)  Preservation  of  reports.  For  any 
report  filed  in  electronic  format  under 
this  section,  the  treasurer  shall  retain  a 
machine-readable  copy  of  the  report  as 
the  copy  preserved  under  11  CFR 
104.14(b)(2).  In  addition,  the  treasurer 
shall  retain  the  original  signed  version 
of  any  documents  submitted  in  a 
digitized  format  under  paragraphs  (e) 
and  (f)  of  this  section. 

Dated:  .August  9,  1996, 
John  Warren  McGarry, 

Vice  Chairman,  Federal  Election  Commission. 
IFR  Doc.  96-20804  Filed  8-14-96;  8:45  am) 

BILLING  CODE  6715-01-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Reinstate  a  Class  Waiver  of  the 
Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Reinstate  a  Class  Waiver  of  the 
Nonmanufacturer  Rule  for  one  class  of 

metal  products. 

summary:  On  July  27,  1994,  the  Small 

Business  Administration  (SEA) 
published  a  notice  in  the  Federal 
Register  (Vol,  59,  No.  143,  FR  38115) 
that  terminated:  the  class  waiver  for  bars 
and  rods,  nickel-copper,  nickel-copper- 
aluminum,  and  high-nickol-alloy  and 
copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass  (Federal  Supply 
Code  (FSC)  9530,  Standard  Industrial 
Classification  Code  (SIC)  3356] 
(hereafter  referred  to  as  bars  and  rods); 
and  the  class  waiver  for  structural 
shapes,  angles,  channels,  tees  and  zees, 
alimiinum  and  high-nickel-alloy 
(hereafter  referred  to  as  structural 
shapes).  It  has  been  brought  to  SBA's 
attention  by  the  Defense  Logistics 
Agency,  Defense  Industrial  Supply 
Center,  that  a  misclassification  occurred 
because  SBA  combined  these  two 
different  groups  of  metal  products  into 
a  single  classification.  This  mistake 
inadvertently  resulted  in  the 
termination  of  the  class  waiver  for  bars 
and  rods.  The  SBA  is  therefore 
reinstating  the  class  waiver  under  the 
Nonmanufacturer  Rule  for  bars  and 
rods.  The  termination  of  the  waiver  of 
the  Nonmanufacturer  Rule  for  structural 
shapes  remains  in  effect. 
EFFECTIVE  DATE:  August  15.  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Wm,  Loines,  Office  of 
Government  Contracting,  phone  number 
(202)  205-6475. 

SUPPLEMENTARY  INFORMATION;  Public 
Law  100-656,  enacted  on  November  15, 
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1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
requirement  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses, 
or  the  SBA  8(a)  Program,  must  provide 
the  products  of  small  business 
manufacturers  or  processors  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121  406ib). 

Section  210  of  Public  Law  101-574 
further  amended  the  Small  Business  Act 
to  allow  for  w-aivers  for  classes  of 
products  for  which  there  are  no  small 
business  manufacturers  or  processors 
"available  to  participate  m  the  Federal 
procurement  market,"  15  U.S.C. 
637(a)(l7)(B1(iv)(I!), 

Decision  To  Reinstate  the  Class  Waiver 

SBA  announced  its  decision  to  grant 
a  class  waiver  for  bars  and  rods  in  the 
Federal  Register  on  May  15, 1991  (Vol. 
56,  No.  94  FR  22306). 

SBA  pubUshed  a  notice  terminating 
the  class  waiver  for  bars  and  rods  and 
structural  shapes  on  July  27, 1994  (Vol. 
59,  No.  143  FR  38115).  On  October  24, 
1994,  the  Defense  Logistics  Agency's 
(DLA)  Defense  Industrial  Supply  Center 
(DISC)  brought  to  SBA's  attention  that  a 
misclassification  had  occurred  by 
grouping  bars  and  rods  with  structural 
shapes  which  inadvertently  resulted  in 
the  termination  of  the  class  waiver  for 
both  bars  and  rods.  The  termination  of 
the  waiver  for  structural  shapes  was 
correct  and  remains  in  effect. 

The  waiver  previously  granted  for 
bars  and  rods,  nickel-copper,  nickel- 
copper-aluminum,  and  high-nickel -alloy 
and  copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass  [Federal  Supply 
Code  (FSC)  9530,  Standard  hidustrial 
Classification  Code  (SIC)  3356]  should 
still  be  in  effect,  effective  upon  date  of 
publication  of  this  notice.  Small 
business  set-aside  or  SBA  8(a)  Program 
contracts  for  this  class  of  products  may 
rely  on  this  waiver  where  the 
sohcitation  is  dated  vdthin  ninety  (90) 
days  of  the  date  this  notice  appears  in 
the  Federal  Register. 

Dated:  August  12,  1996. 

Judith  A.  Roussel, 

Associate  Administrator  for  Government 
Contracting. 

IFR  Doc.  96-20823  Filed  8-14-96;  8:45  am] 

BILLING  CODE  S02S-01-P 


ACTION:  Final  rule. 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  348 
RIN  3220-nAB14 

Representative  Payment 

AGENCY:  Railroad  Retirement  Board. 


summary:  The  Railroad  Retirement 
Board  f Board)  amends  its  regulations  in 
order  to  provide  guideUnes  regarding 
the  selection.  pa>-ment,  responsibilities, 
and  monitoring  of  representative  payees 
under  the  Railroad  Unemployment 
Insurance  Act  This  amendment  is  being 
made  to  improve  the  administration  of 
the  Board's  representative  payee 
program, 

EFFECTIVE  DATE:  August  15,  1996. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush  ' 
Street.  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retii-ement  Board. 
844  Rush  Street.  Chicago,  Illinois  60611, 
(312)  751-4513;  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Unemployment  Insurance  Act 
-(45  U.S.C.  351-368)  provides  a  system 
of  unemployment  and  sickness  benefits 
for  railroad  employees  who  meet  certain 
eligibility  requirements  under  that  Act. 
On  rare  occasions,  a  claimant  is 
incompetent  to  file  for  or  receive 
benefits  under  the  Act  without  the 
assistance  of  a  representative  payee. 
Under  such  circumstances,  section  12(a) 
of  the  Railroad  Retirement  Act  expressly 
authorizes  the  Board  to  make  payments, 
or  conduct  transactions,  directly  with 
the  claimant,  with  a  legally  appointed 
guardian  of  the  claimant,  or  with  any 
other  person  on  the  claimant's  behalf, 
even  though  the  claimant  is  an 
incompetent  for  whom  a  guardian  is 
acting.  The  provisions  of  section  12(a) 
are  appUcable  to  benefits  claimed  or 
paid  imder  any  Act  administered  in 
whole  or  in  part  by  the  Board,  including 
the  Railroad  Unemployment  Insurance 
Act. 

There  has  been  growing  concern  in 
the  Congress  to  assure  that  surrogate 
decision-making  services,  including 
representative-payee  services,  are 
provided  in  a  uniform,  high  quality 
manner  which  maximizes  the  potential 
of  every  individual  for  self-reliance  and 
independence. 

The  Board  is  currently  in  the  process 
of  a  comprehensive  program  to  review 
and  revise  its  regulations.  Part  348  is 
added  at  this  time  to  address  concerns 
that  adequate  safeguards  be  provided 
where  payment  of  a  benefit  under  the 
Railroad  Unemployment  Insurance  Act 
is  made  to  a  representative  payee  rather 
than  directly  to  the  claimant.  Part  348 
incorporates  the  extensive  regulations 
found  in  part  266  of  this  chapter  dealing 
with  appointment  of  a  representative 
payee  under  the  Railroad  Retirement 
Act. 


The  Board  previously  pubUshed  part 
348  as  a  proposed  rule  inviting 
comment  by  June  10, 1996  (61  FR 
16067).  No  comments  were  received. 
The  Board  has,  in  coordination  with  the 
Office  of  Management  and  Budget, 
determined  that  this  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866;  Oierefore,  no 
regulatory  impact  analysis  is  required. 
Information  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
3220-0052  and  3220-0151. 

List  of  Subjects  in  20  CFR  Part  348 

Railroad  employees,  Railroad 
imemployment  insiu-ance.  Reporting 
and  recordke^ing  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  hereby  adds  a  new 
Part  348  to  title  20  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  34&-REPRESENTATIVE 

PAYMENT 

348.1  Introduction. 

348.2  Recognition  by  the  Board  of  a  person 
to  act  in  behalf  of  another. 

Authority:  45  U.S.C.  355,  45  U.S.C.  23lk. 

§348.1    Introduction. 

(a)  Explanation  of  representative 
payment.  This  part  explains  the 
principles  and  procedures  that  the 
Board  follows  in  determining  whether 
to  make  representative  payment  and  in 
selecting  a  representative  payee.  It  also 
explains  the  responsibilities  that  a 
representative  payee  has  concerning  the 
use  of  the  hinds  which  he  or  she 
receives  on  behalf  of  a  claimant.  A 
representative  payee  may  be  either  a 
person  or  an  organization  selected  by 
the  Board  to  receive  benefits  on  behalf 
of  a  claimant.  A  representative  payee 
will  be  selected  if  the  Board  believes 
that  the  interest  of  a  claimant  wall  be 
served  by  representative  payment  rather 
than  direct  payment  of  benefits. 
Generally,  the  Board  will  appoint  a 
representative  payee  if  it  determines 
that  the  claimant  is  not  able  to  manage 
or  direct  the  management  of  benefit 
payments  in  his  or  her  interest. 

(b)  Statutory  authority.  Section  12  of 
the  Railroad  Retirement  Act,  which  is 
also  applicable  to  the  Railroad 
Unemployment  Insurance  Act,  provides 
that  every  claimant  shall  be 
conclusively  presumed  to  have  been 
competent  until  the  date  on  which  the 
Board  receives  a  notice  in  writing  that 

a  legal  guardian  or  other  person  legally 
vested  with  the  care  of  the  person  or 
estate  of  an  incompetent  or  a  minor  has 
been  appointed:  Provided,  however, 
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That  despite  receiving  such  notice,  the 
Board  may,  if  it  finds  the  interests  of 
such  claimant  to  be  served  thereby, 
recognize  actions  by,  conduct 
transactions  with,  and  make  payments 
to  such  claimant. 

(c)  Policy  used  to  determine  whether 
to  make  representative  payment.  (1)  The 
Board's  policy  is  that  every  claimant  has 
the  right  to  manage  his  or  her  own 
benefits.  However,  due  to  mental  or 
physical  condition  some  claimants  may 
be  unable  to  do  so.  If  the  Board 
determines  that  the  interests  of  a 
claimant  would  be  better  served  if 
benefit  payments  were  certified  to 
another  person  as  representative  payee, 
the  Board  will  appoint  a  representative 
payee  in  accordance  with  the 
procedures  set  forth  in  this  part.  The 
Board  may  appoint  a  representative 
payee  even  if  the  claimant  is  a  legally 
competent  individual.  If  the  claimant  is 
a  legally  incompetent  individual,  the 
Board  may  appoint  the  legal  guardian  or 
some  other  person  as  a  representative 
payee. 

(2)  If  payment  is  being  made  directly 
to  a  claimant  and  a  question  arises 
concerning  his  or  her  ability  to  manage 
or  direct  the  management  of  benefit 
payments,  the  Board  may,  if  the 
claimant  has  not  been  adjudged  legally 
incompetent,  continue  to  pay  the 
claimant  imtil  the  Board  makes  a 
determination  about  his  or  her  ability  to 
manage  or  direct  the  management  of 
benefit  payments  and  the  selection  of  a 
representative  payee. 

§  348.2    Recognition  by  the  Board  of  a 
person  to  act  in  behalf  of  another. 

The  provisions  of  part  266  of  this 
chapter  shall  be  applicable  to  the 
appointment  of  a  representative  payee 
under  this  part  to  the  same  extent  and 
in  the  same  manner  as  they  are 
applicable  to  the  appointment  of  a 
representative  payee  under  the  Railroad 
Retirement  Act. 

Dated:  August  6,  1996. 

By  Authority  of  the  Board. 
For  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  96-20785  Filed  8-14-96;  8:45  am) 

BILLING  CODE  7905-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 

2-'-  CFPs  Part  175 
"DocKet  No  96F-0053] 

Indirect  Pood  Additives:  Adhesives 
and  Components  of  Coatings 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  dimethyl  1 ,4- 
cyclohexanedicarboxylate  as  a  monomer 
in  polyester  resins  employed  in 
adhesives  as  components  of  articles 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Eastman  Chemical  Co. 
dates:  Effective  August  15,  1996; 
written  objections  and  requests  for  a 
hearing  by  September  16,  1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  ParklawTi  Dr.,  rm.  1-23, 
Rockville.MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  26,  1996  (61  FR  7111),  FDA 
announced  that  a  food  additive  petition 
(FAP  5B4481)  had  been  filed  by 
Eastman  Chemical  Co.,  P.O.  Box  1994, 
Kingsport,  TN  37662.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  175.105  Adhesives  (21 
CFR  175.105)  to  provide  for  the  safe  use 
of  dimethyl  1,4- 

cyclohexemedicarboxylate  as  a  monomer 
in  polyester  resins  employed  in 
adhesives  as  components  of  articles 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevtmt  material.  The 
agency  concludes  that:  (1)  The  proposed 
use  of  the  food  additive  is  safe,  (2)  the 
food  additive  will  have  the  intended 
technical  effect,  and  (3)  the  regulations 
in  §  175.105  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
reUed  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 


with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action,  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  mav  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
Ume  on  or  before  September  16.  1996, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives,  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  175  is 
amended  as  follows; 


UMI 


Federal  Register  ''  Vol.  61.  No.   159  /  Thursday.  August  15.   i996       Ruses  anc  Regulations      42379 


PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 


1.  The  authority  citation 


■or 


...r  .K 


part  175  continues  to  read  as  follows: 

.\uthority:  Sees  201 .  402.  409.  721  of  the 
Federai  Food  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  342.  348.  379e). 


2.  Section  T'.S  105  is  amended  m  the 
table  in  paragraph  (c)(5)  by 
alphabetically  adding  a  new  entry  under 
the  heading  "Substances"  and  the 
subheading  "Acids"  appearing  after  the 
entry  for  "Polyester  resins  *  *  *"  to  read 
as  follows  (for  the  convenience  of  the 


reader,  the  introductory  text  for 
"Polyester  resins"  is  republished): 

§175 -tOS     Adhestves 


(c)  •  •  * 
(5)  '  •  • 


Substances 

Limitations 

Polyeste'  'esir>s   including  aikya  typer.  as  tr>e  £)asic  poiymet,  lormed  as 
esters  A-ne''  one  or  nore  of  the  following  acids  are  made  to  react 

w!t*~  one  0^  -nore  jt  "ne  following  aicohois: 

Acios 

•  •                                    • 

Dimetnyl  i.4-cycionexanea(cart)Oxyiaie  (GAS  Reg. 

No.  94-60-0). 

*  •                                  * 

•  •                                  •                                  • 

•  •                                  •                                  • 

•  •                                  »                                  • 

Dated:  July  29, 1996. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

TR  Doc  96-20858  Filed  8-14-96;  8:45  am] 
BILUNG  CODE  4160-01-F 


21  CFR  Pan  177 
[Docket  No   95F-0331] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyaryletherketone 
resins  (i.e.,  poly(oxy-l,4- 
phenylenecarbony  1- 1 ,4-phenyleneoxy- 
1 ,4-phenylenecarbonyl-l,4- 
phenyle^eca^bonyI-l,4-phenylene)  as  a 
basic  resin  for  use  in  food-contact 
materials.  This  action  is  in  response  to 
a  petition  filed  by  BASF 
Aktiengesellschaft. 
DATES:  Effective  August  15,  1996; 
written  objections  and  requests  for  a 
hearing  by  September  16,  1996. 
ADDRESSES:  Submit  written  objections  to 
tjtie  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklavra  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Dni^  Administration;  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 


SUPPLEMENTARY  INFORMATION:  bi  a  notice 
published  in  the  Federal  Register  of 
October  19, 1995  (60  FR  34u:6),  FDA 
announced  that  a  food  additive  petition 
(FAP  5B4483)  had  been  filed  by  BASF 
Aktiengesellschaft,  c/o  Keller  and 
Heckman,  1001  G  St.  NW.,  suite  500 
West.  Washington,  DC  20001.  The 
petition  proposed  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  polyaryletherketone  resins 
(i.e. .  poly(oxy-l  ,4-pheny lenecarbonyl- 
1 ,4-pheneyleneoxy-l  ,4- 
pheny  lenecarbonyl-l  ,4- 
phenylenecarbonyl-l,4-phenylene)  as  a 
basic  resin  for  use  in  food-contact 
materials,  estabUshing  a  new  food 
additive  regulation,  §  177.1556 
Polyaryletherketone  resins  (21  CFR 
177.1556).  Subsequently,  the  petition 
was  amended  to  request  approval  only 
for  the  use  of  the  polyaryletherketone 
resins  in  repeated  use  food-contact 
applications.  This  amendment  is 
reflected  in  this  final  rule. 

In  its  evaluation  of  the  safety  of  this 
additive,  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  residual 
methylene  chloride,  which  is  a 
carcinogenic  impurity  resulting  from  the 
manufacture  of  the  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  methylene  chloride,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 


I.  Determination  of  Safety 

Under  the  so-called  "general  safety 
clause"  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
348(c)(3)(A)),  a  food  additive  cannot  be 
approved  for  a  particular  use  imless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additives  anticancer,  or 
Delaney,  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  appUes  to 
the  additive  itself  and  not  to  the 
impurities  in  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impiuity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
addiUve,  Scott  v.  FDA,  728  F.2d  322 
(6th  Cir.  1984). 

n.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  finds  that  migration  of 
polyaryletherketone  resins  is  imlikely 
because  of  the  insolubiUty  of  the 
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polymer  itself.  However,  the  potential 
dietar\'  concentration  of  the  oligomers 
migrating  from  the  additive  into  food 
would  be  no  greater  than  b  parts  per 
billion  (ppbj.  which  equates  to  an 
estimated  daily  intake  (EDI)  of  18 
micrograms  per  person  per  day  (ng/ 
person/ day)  (Ref  1)  The  agency 
concludes,  further,  that  the  total 
nonvolatile  extractives  (TNE's)  are 
exclusivelv  oligomers,  and  therefore,  the 
dietarv-  exposure  to  the  TNE's  is  also  6 
ppb  with  an  EDI  of  18  ug/ person/day. 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
nec:essar\  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here  However,  the  agency  has  reviewed 
the  available  toxicity  data  on  the 
additive  and  concludes  that  the  low 
exposure  to  the  oligomers  and  TNE's 
resulting  from  the  proposed  use  of  the 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  the 
additive  under  the  general  safety  clause. 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
bv  methylene  chloride,  a  carcinogenic 
chemical  that  may  be  present  as  an 
impurity  in  the  additive.  This  risk 
evaluation  of  methylene  chloride  has 
two  aspects;  (1)  Assessment  of  the 
worst-case  exposure  to  the  impurity 
from  the  proposed  use  of  the  additive; 
and  (2)  extrapolation  of  the  risk 
observed  in  the  animal  bioassay  to  the 
conditions  of  probable  exposure  to 
humans. 

A.  Methylene  chloride 

FD.A  has  estimated  the  hypothetical 
worst-case  exposure  to  methylene 
f  blonde  from  the  petitioned  use  of  the 
additive  in  repeat  use  food  processing 
articles  to  be  8  parts  per  trillion  of  the 
daily  diet  (3  kilograms),  or  20  nanogram 
(ng)/person/day  (Ref.  3).  The  agency 
used  data  in  a  National  Toxicity 
Program  report  (No.  306:  1986)  on 
inhalation  studies  in  F344/N  rats  and 
B6C3Fi  mice  (Ref.  4)  to  estimate  the 
upper-bound  limit  of  Ufetime  human 
risk  from  exposure  to  this  chemical 
resulting  from  the  proposed  use  of  the 
additive  (Ref  4).  The  results  of  the 
:iioassays  demonstrated  that  the 
material  was  carcinogenic  in  male  and 
female  B6C3F|  mice  under  the 
conditions  of  the  study.  The  test 
material  caused  an  increased  incidence 
of  liver  cell  neoplasms  and  lung 
neoplasms  in  male  and  female  mice. 

Based  on  the  estimated  worst-case 
exposure  to  methylene  chloride  of  20 
ng/  person-  day.  FDA  estimates  that  the 
upper-bound  Umit  of  Ufetime  human 


risk  from  the  use  of  the  subject  additive 
is  1.5  X  lO-'o,  or  1.5  in  10  trillion  (Ref. 
5).  Because  of  the  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  the 
actual  lifetime-averaged  individual 
exposure  to  methylene  chloride  is  likely 
to  be  substantially  less  than  the  worst- 
case  exposure,  and  therefore,  the  upper- 
boimd  lifetime  human  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  from  exposing  to  methylene 
chloride  would  result  from  the  proposed 
use  of  the  additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  mothylcne 
chloride  present  as  an  impurity  in  the 
additive.  The  agency  finds  that  a 
specification  is  not  necessary  for  the 
following  reasons:  (1)  Because  of  the 
low  level  at  which  methylene  chloride 
may  be  expected  to  remain  as  an 
impurity  following  production  of  the 
additive,  the  agency  would  not  expect 
this  impurity  to  become  a  component  of 
food  at  other  than  extremely  low  levels; 
and  (2)  the  upper-bound  limit  of 
lifetime  risk  bom  exposure  to  this 
impurity,  even  under  worst-case 
assumptions,  is  very  low,  1.5  in  10 
trillion. 

m.  Conclusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  in  repeated  use  food-contact 
articles  is  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  have 
the  intended  technical  effect.  Therefore, 
the  agency  has  concluded  that  a  new 
§  177.1556  Polyaryletherketone  resins 
should  be  estabUshed  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Apphed  Nutrition  by  appointment 
with  the  information  contact  person 
hsted  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  pubhc  disclosure  before 
making  the  documents  available  for 
inspection. 


IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 


environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  wdll  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  16,  1996, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision<!  nf  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document,  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Chemistry 
Review  Branch  (HFS-247)  to  the  Indirect 
Additives  Branch  (HFS-216),  concerning 
PAP  5B4483.  Submissions  of  2/13/96:  BASF 
Aktiengesellschaft.  Exposure  to  oligomers 
and  total  nonvolatile  extracts  from  the  use  of 
polyaryletherketone  resins  in  repeat  use 
articles.  April  11.  1996. 

2  Kokoski.  C.  J..  "Regulatory  Food 
Additive  Toxicology."  Chemical  Safety 
Regulation  and  Compliance,  edited  bv  F. 
Homburger  and  J  K.  Marquis.  S.  Karger,  New 
York.  N'Y,  pp  24-33.  1985. 

3  Memorandum  from  the  Chemistry 
Review  Branch  (HFS-247)  to  the  Indirect 
Additives  Branch  (HFS-216),  concerning 
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FAP  5B4483.  BASF  Aktiengesellschaft, 
concerning  exposure  to  methylene  chlonde 
from  the  use  of  polyaryletherketone  resias, 
Februarv'  14.  1996. 

4  "Toxicology  and  Carcinogenesis  Studies 
of  Dichloromethane  (methylene  chloride) 
(CAS  Reg.  No.  75-09-2)  in  F344/N  Rats  and 
B6C3F|  Mice'  flnhalation  Studies).  National 
Toxicology  Prograrri  Technical  Report  Series, 
No.  306  (1986). 

5.  Memorandum  from  the  Quantitative 
Risk  Assessment  Committee,  concerning 
estimation  of  uppwr-bound  lifetime  risk  from 
methylene  chloride  for  uses  requested  in  FAP 
5B4483  (BASF  Aktiengesellschaft),  February 
20, 1996. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, , 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  cilalion  for  21  CFR 
part  177  continues  to  read  as  follov^rs: 

Authority:  Sees.  201,  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

2.  New  §  177.1556  is  added  to  subpart 
B  to  read  as  follows- 

§177.1556    Polyaryletherketone  resins. 

The  poly(oxy-l,4-phenylenecarbonyl- 
l,4-phenyleneoxy-l,4- 
phenylenecarbonyl-1,4- 
pheny  lenecarbony  1- 1 ,4-pheny  lene) 
resins  (CAS  Reg.  No.  55088-54-5  and 
CAS  Reg.  No.  60015-05-6  and 
commonly  referred  to  as 
polyaryletherketone  resins)  identified  in 
paragraph  (a)  of  this  section  may  be 
safely  used  as  articles  or  components  of 
articles  intended  for  repeated  use  in 
contact  with  food,  subject  to  the 
provisions  of  this  section. 

(a)  Identity.  Polyaryletherketone 
resins  consist  of  basic  resins  produced 
by  reacting  4,4'-diphenoxy 
benzophenone  and  terephthaloyl 
dichloride  in  such  a  way  that  the 
finished  resins  have  a  minimum  weight 
average  molecular  weight  of  20,000 
grams  per  mole,  as  determined  by  light 
scattering  measurements  in  sulfuric  add 
at  room  temperature. 

(b)  Optional  adjuvant  substances.  The 
basic  polyaryletherketone  resins 
identified  in  paragraph  (a)  of  this 
section  may  contain  optional  adjuvant 
substances  required  in  the  production  of 
such  basic  resins.  These  adjuvants  may 
include  substances  used  in  accordance 
with  §  174.5  of  this  chapter  and  the 
following: 

(1)  Benzoyl  chloride,  poly(tetrafluoro 
ethylene). 


(2)  [Reserved] 

(c)  Extractive  limitations.  The 
finished  food-contact  article  yields  net 
total  extractives  in  each  extracting 
solvent  not  to  exceed  0.052  milli^-am 
per  square  inch  (corresponding  to  0.008 
milligram  per  square  centimeter)  of 
food-contact  surface,  when  extracted  at 
reflux  temperature  for  2  hours  vnth  the 
following  solvents:  Distilled  water,  50 
percent  (by  volume)  ethyl  alcohol  in 
distilled  water,  3  percent  acetic  acid  (by 
weight)  in  distilled  water,  and  n- 
heptane. 

(d)  In  testing  the  finished  food-contact 
article  made  of  polyaryletherketone 
resin,  use  a  separate  test  sample  for  each 
required  extracting  solvent. 

Dated:  Aug'j«t  2. 1996. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  96-20852  Filed  8-14-96;  8:45  am] 
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21  CFR  Part  178 

[Docket  No.  93F-0385i 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  May  21 ,  1996  (61  FR  25395). 
The  document  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  formaldehyde,  polymer  with 
1-naphthylenol,  as  a  release  agent, 
applied  on  the  internal  parts  of  reactors 
employed  in  the  production  of 
polyvinyl  chloride  and  acrylic 
copolymers  intended  for  food-contact 
applications.  The  doctmient  was 
published  with  some  errors.  This 
document  corrects  those  errors. 
EFFECTIVE  DATE:  May  21.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
AppUed  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3081. 

In  FR  Doc.  96-12761,  appearing  on 
page  25395  in  the  Federal  Register  of 
Tuesday,  May  21,  1996,  the  following 
corrections  are  made: 

1.  On  page  25395,  in  the  first  coliunn. 
under  the  "SUIOyiARY"  caption,  in  the 
fifth  line,  and  imder  the 
"SUPPLEMENTARY  INFORMATION"  caption, 
in  the  first  paragraph,  beginning  in  the 


thirteenth  line,  "1-naphthylenol"  is 
corrected  to  read  "1-naphthalenol". 

§178.3860    [Corrected] 

2.  On  page  25396,  in  the  Table,  under 
the  heading  "List  of  substances,"  "1- 
naphthylenol"  is  corrected  to  read  "1- 
naphthalenol". 

Dated:  July  25, 1996. 
WillUm  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-20821  Filed  8-14-96;  8:45  am] 
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21  CFR  Part  179 

[DocKe:N;,;    ^'•'-O^'iSr 

Ir'aaiatior   -^  t^e  P'-oduclion, 
P'ocessing.  and  Handling  of  Food 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  source  of  high  intensity 
pulsed  light  to  control  microorganisms 
on  the  surface  of  food.  This  action  is  in 
response  to  a  food  additive  petition  filed 
by  Foodco  Corp.  (now  known  as 
PurePulse  Technologies,  Inc.). 

DATES:  Effective  August  15,  1996; 
written  objections  and  requests  for  a 
hearing  by  September  16,  1996. 

ADDRESSES:  Submit  virritten  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklavra  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3093. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  pubUshed  in  the  Federal 
Register  of  May  2,  1994  (59  FR  22673), 
FDA  announced  that  a  food  additive 
petition  (FAP  4M4417)  had'been  filed 
by  Foodco  Corp.,  8888  Balboa  Ave.,  San 
Dtiego,  CA  92123,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  source  of 
high  intensity  pulsed  hght  to  control 
microorganisms  on  the  surface  of  food. 
(Since  the  pubUcation  of  the  notice  of 
filing,  Foodco  Corp.  has  changed  its 
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name  to  PurePulse  Technologies  Inc., 
(PurePulse).) 

II.  Evaluation  of  Safety 

Under  the  proposed  conditions  of  use 
foods  would  be  exposed  to  broadband 
radiation  (wavelengths  covering  the 
range  200  to  1,100  nanometers  (nm)) 
that  is  emitted  as  high  intensity  pulses 
(flashes)  by  xenon  flashlamps.  This 
wavelength  range  covers  the  entire 
"visible"  region  of  the  spectrum  (that 
range  of  wavelengths  that  is  capable  of 
being  perceived  by  the  human  eye),  as 
well  as  limited  portions  of  the 
ultraviolet  (UV)  and  infrared  (IR) 
regions.  Use  of  the  proposed  soiuces  of 
radiation  results  in  exposure  of  the 
surfaces  of  treated  foods  to  short  pulses 
of  high  inten.sity  light.  The  proposed 
pulsed  light  treatment  does  not  involve 
the  use  of  a  source  of  ionizing  radiation. 

The  proposed  pulsed  hght  treatment 
is  intended  to  reduce  the  numbers  of 
microorganisms  (bacteria,  yeasts,  and 
molds)  on  the  surfaces  of  treated  foods. 
PurePulse  did  not  propose  restricting 
the  types  of  foods  that  would  be  treated 
with  pulsed  light.  The  agency  has 
evaluated  the  safety  of  the  proposed 
pulsed  light  treatment  assuming  that  all 
types  of  foods  could  potentially  be 
treated  with  pulsed  light,  while 
recognizing  that,  in  actual  practice,  not 
all  types  are  likely  to  be  so  treated. 

In  assessing  the  safety  of  foods  treated 
with  radiation,  including  pulsed  Hght, 
the  agency  considers  changes  in 
chemical  composition  of  the  food  that 
may  be  induced  by  the  proposed 
treatment,  including  any  potential 
changes  in  nutrient  levels.  The  agency 
also  considers  potential  differences  in 
the  microbial  populations  found  on 
treated  versus  untreated  foods. 

PurePulse  submitted  data  and 
information  regarding  the  nature  and 
extent  of  photochemical  change 
expected  to  occur  in  foods  treated  with 
the  proposed  high  intensity  pulsed  Ught 
treatment.  PurePulse  also  submitted 
data  regarding  the  nature  and  extent  of 
the  changes  in  microbial  populations  on 
the  surfaces  of  a  representative  variety 
of  foods  treated  with  pulsed  Hght  under 
the  proposed  conditions  of  use. 

Having  evaluated  the  data  in  the 
petition  and  other  relevant  material  in 
Its  files,  the  agency  finds  that  treated 
foods  will  not  sustain  significant 
reduction  in  nutrients  and,  thus,  will 
retain  their  nutntional  qualities  (Ref.  1). 
FT)A  also  finds  that  the  types  and 
amounts  of  photoproducts  that  might  be 
produced  and  subsequently  consumed, 
are  not  of  anv  toxicological  significance 
fRefs  2  and  3). 

From  a  microbiological  standpoint, 
the  agency  concludes  that  the  proposed 


treatment  is  effective  in  reducing  the 
numbers  of  microorganisms  on  the 
surface  of  treated  foods  and  that  treated 
foods  will  be  at  least  as  safe,  from  a 
■     microbiological  standpoint,  as  untreated 
foods  that  are  currently  marketed  (Refs. 
4  and  5). 

ni.  Conclusions 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  a 
source  of  high  intensity  pulsed  light  is 
safe,  that  the  additive  wUl  achieve  its 
intended  technical  effect,  and  that 
therefore,  the  regulations  in  21  CFR  part 
179  should  be  amended  as  set  forth 
below. 

In  accordance  vnth  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
.  and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
Usted  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
docimients  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  fmding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  16, 1996, 
file  with  the  Dockets  Management 
Branch  (address  above)  vmtten 
objections  thereto.  Each  objection  shall 
be  separately  niunbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  referonces  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  S.  Carberry, 
Chemistry  Review  Branch,  to  P.  Hansen, 
Biotechnology  Policy  Branch,  dated  February 
1,  1995. 

2.  Memorandum  from  S.  Carberry, 
Chemistry  Review  Branch,  to  P.  Hansen, 
Biotechnology  Policy  Branch,  dated  May  17, 
1994. 

3.  Memorandum  from  A.  Chang,  Additives 
Evaluation  Branch  #1,  to  P.  Hansen,  Division 
of  Product  Policy,  dated  June  28, 1994. 

4.  Memorandum  from  J.  Madden,  Strategic 
Manager  for  Microbiology,  to  P.  Hansen  and 
G.  Pauh,  Division  of  Product  Policy,  dated 
August  9, 1994. 

5.  Memorandum  from  J.  Madden,  Strategic 
Manager  for  Microbiology,  to  P.  Hansen, 
dated  June  15, 1995. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives.  Food  labeling.  Food 
packaging.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition,  21  CFR  part  179  is 
amended  as  follows: 

PART  179— IRRADIATION  IN  THE 
PRODUCTION,  PROCESSING  AND 
HANDLING  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
part  1 79  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  403.  409.  703, 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321.  342,  343,  348,  373,  374). 

2.  New  §  179.41  is  added  to  subpart  B     ' 
to  read  as  follows: 


UMI 
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§179.41     Pulsed  light  for  the  treatment  of 
food. 

Pulsed  light  may  be  safely  used  for 
treatment  of  foods  under  the  following 
conditions: 

(a)  The  radiation  sources  consist  of 
xenon  flashlamps  designed  to  emit 
broadband  radiation  consisting  of 
wavelengths  covering  the  range  of  200 
to  1,100  nanometers  (nm),  and  operated 
so  that  the  pulse  duration  is  no  longer 
than  2  milliseconds  (msec); 

(b)  The  treatment  is  used  for  surface 
microorganism  control; 

(c)  Foods  treated  with  pulsed  light 
shall  receive  the  minimum  treatment 
reasonably  required  to  accomplish  the 
intended  technical  effect;  and 

(d)  The  total  cumulative  treatment 
shall  not  exceed  12.0  Jouies/square 
centimeter  (J/cm^.) 

Dated:  July  30, 1996. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  96-20853  Filed  8-14-96;  8:45  am] 

BILLING  CODE  416O-01-F 


21  CFR  Pa-ls  522  and  556 

Animal  Drugs.  Feeds,  and  Related 
Products;  Florfenicol  Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Schering- 
Plough  Animal  Health.  The  NADA 
provides  for  use  of  florfenicol  injectable 
solution  for  cattle  for  the  treatment  of 
bovine  respiratory  disease. 
EFFECTIVE  DATE:  August  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI.,' 
Rockville,  MD  20855,  301-594-1644. 
SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health,  Schering-Plough 
Corp.,  P.O.  Box  529.  Kenilworth,  NJ 
07033,  has  filed  NADA  141-063 
Nuflor®  Injectable  Solution  (300 
milligrams  florfenicol  per  milliliter)  for 
intramuscular  treatment  of  cattle  for 
bovine  respiratory  disease  (BRD) 
associated  with  Pasteurella 
haemolytica,  P.  multocida,  and 
Haemophilus  somnus.  The  NADA  is 
approved  as  of  May  31, 1996,  and  the 
regulations  are  amended  by  adding  new 
§  522.955  to  reflect  the  approval.  Tlie 
regulations  are  also  amended  to  provide 


for  a  tolerance  for  florfenicol  residues  in 
cattle  in  new  §  556.283.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  vdth  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2){ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rocl^yille,  MD  20857,  between 
9  am.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F){i)  of  the 
Federal  Food,  Drag,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  for  use  in  food-producing 
animlfe  qualifies  for  5  years  of 
marketing  exclusivity  beginning  May 
31,  1996,  because  the  application  is  for 
a  new  animal  drug,  no  active  ingredient 
of  which  has  been  approved  in  any 
other  application. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  vsrill  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs,  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  pQPM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  New  §  522.955  is  added  to  read  as 
follows: 


§522.955    Florfenicol  solution. 

(a)  Specifications.  Each  milliUter  of 
sterile  solution  contains  300  milUgrams 
of  florfenicol. 

(b)  Sponsor.  See  000061  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerance.  See  §  556.283  of 
this  chapter. 

(d)  Conditions  of  use — (1)  Cattle — (i) 
Amount.  20  milligrams  per  kilogram 
body  weight  (3  milliliters  per  100 
pounds).  A  second  dose  should  be  given 
48  hours  later. 

(ii)  Indications  for  use.  For  treatment 
of  bovine  respiratory  disease  (BRD) 
associated  with  Pasteurella 
haemolytica,  P.  multocida,  and 
Haemophilus  somnus. 

(iii)  Limitations.  For  intramuscular 
use  only.  Do  not  inject  more  than  10 
milUliters  at  each  site.  Injection  should 
be  given  only  in  the  neck  musculature. 
Do  not  slaughter  within  28  days  of  last 
treatment.  Do  not  use  in  female  dairy 
cattle  20  months  of  age  or  older.  Use 
may  cause  milk  residues.  Not  for  use  in 
veal  calves,  calves  under  1  month  of 
age,  or  calves  being  fed  an  all  milk  diet. 
Use  may  cause  violative  tissue  residues 
to  remain  beyond  the  withdrawal  time. 
Not  for  use  in  cattle  of  breeding  age.  The 
effect  of  florfenicol  on  bovine 
reproductive  performance,  pregnancy, 
and  lactation  have  not  been  determined. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

(2)  [Reserved] 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sees.  402,  512,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  342,  360b,  371). 

4.  New  §  556.283  is  added  to  read  as 
follows: 

§556.283    Florfenicol. 

The  safe  concentrations  for  total 
florfenicol-related  residues  in  cattle  are 
2.0  parts  per  million  (ppm)  in  muscle, 
6.0  ppm  in  liver,  and  12.0  ppm  in 
kidney  and  fat.  A  tolerance  of  3.7  ppm 
for  the  marker  residue,  florfenicol 
amine,  has  been  established  in  cattle 
liver. 

Dated:  July  25.  1996. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-20854  Filed  8-14-96;  8:45  am] 
BILUNG  CODE  4160-01-F 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Rate  ^o* 
Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation, 
ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
f  orporation's  regulation  on  Allocation 
•)i  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  September  1996. 
EFFECTIVE  DATE:  September  1.  1996. 
COR  FURTHER  INFORMATION  CONTACT: 
iidroid  I  .^shner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005, 202-326-4024  (202-326-4179 
for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
P'BGC  s  regulation  on  Allocation  of 
.\ssets  in  Single-Employer  Plans  (29 
C.¥R  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminatip.tJ  siri.;. ►'-employer  plans 
covered  b\  ';>;!>  iV  of  the  Elmployee 
Ketirenit'iit  i:u uirjo  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest  rates 


and  factors.  These  interest  rates  and 
factors  are  Intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets. 

Two  sets  of  interest  rates  and  factors 
are  prescribed,  one  set  for  the  valuation 
of  benefits  to  be  paid  as  annuities  and 
one  set  for  the  valuation  of  benefits  to 
be  paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest  rates  and 
factors  for  valuing  benefits  in  plans  with 
valuation  dates  during  September  1996. 

For  annuity  benefits,  the  interest  rates 
will  be  6.30  percent  for  the  first  20  years 
following  the  valuation  date  and  4.75 
percent  thereafter.  For  benefits  to  be 
paid  as  lump  sums,  the  interest 
assiunptions  to  be  used  by  the  PBGC 
will  be  5.25  percent  for  the  period 
during  which  benefits  are  in  pay  #atus, 
4.50  percent  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.00 
percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  The  emnuity  and  lump  sum 
interest  assumptions  are  unchanged 
from  those  in  effect  for  August  1996. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  and  factors  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 


Becausfi  (if  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  m  plans  with  valuation  dates 
during  September  1996.  the  PBGC  finds 
that  good  cause  exists  for  making  the 
rates  and  factors  set  forth  m  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  tnat  this 
action  IS  not  a  "significant  regulatory 
action"  under  the  cntena  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 

601(2). 

List  of  Subjects  m  29  CFR  Part  4044 
Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  hereby  amended  as 
follows: 

PART  4044— [AMENDED] 

1.  The  authonty  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3), 
1341,  1344.  1362. 

Appendix  B  to  Part  4044 — [Amended] 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  35  is 
added  to  Table  11,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  t(   P.iri  1044— Interest  Rates  Used  To  Value  Annuities  and  Lump  Sums 

Table  L— Annuity  Valuations 

[This  taWe  sets  *orth.  for  each  Indfcated  calendar  month,  the  interest  rates  (denoted  by  I,,  ij,  .  and  'eterrec  to  generailv  as  i.  assumed  to  be 
in  eflect  t)er*veen  specified  anniversanes  of  a  valuation  date  ttiat  occurs  within  that  calendar  month;  those  a.^oive-'sanes  are  specified  in  the 
columns  ad|acent  to  the  rates.  The  last  listed  rate  is  assunied  to  be  in  effect  after  the  last  listed  anniversar\  rjaie 


For  valuation  dates  occurring  in  the  month— 


The  values  of  i,  are: 


fort: 


fort: 


fort 


September  1996 


.0630 


1-20 


.0475 


^0 


N/A 


N/A 
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ABl 


-Ljmp  Sum  Valuations 


[Ir  jsing  this  taDie  ; '  *^or  benefits  tor  wnrc!^  i^e  oa'ticipa'^r  -y  Deoeficia's  :s  e^tt-ed  to  be  in  pay  status  on  the  valuation  oate,  the  immediate  arv 
'^■u!U  'ate  shall  apply,  (2  ^ot  benefits  'or  whc^-  'he  aete-a  ;>e'Kx:  s  ,  .ea-s  iwtiere  y  is  an  integer  and  0<y<ni),  interest  rate  ii  shall  appiy 
frcr^  'he  vaiuatior-  date  for  a  pe'ioc  c'  .  ,ears,  ana  thefeaftef  irte  '^■^•edia'f  annuity  rate  staK  apply;  (3)  For  benefits  for  wtiich  ttie  deferral 
perciG  s  V  years  where  •  iS  ar-  nteqe'  a>c  ni<y<ni  +  nj,  interes*  'aw  =-^aii  apply  from  the  valuation  date  for  a  period  of  y-n,  years,  in- 
terest 'ate  shaii  appiv  *o(  the  'oiiowing  -  years,  and  thereafter  tr>e  imrrteaiale  annuity  rate  shall  apply;  (4)  For  benefits  for  which  ttie  defer- 
a  DenoG  s  V  vears  wnere  y  is  an  nteger  and  y>ni+n2),  interest  rate  ij  shal  apply  from  ttie  valuation  date  for  a  period  of  y-ni  -nj  years, 
interest  rate  •;  shall  apoi.  for  the  toiiowmc  -  -  vears,  interest  rate  I,  shal'  appiv  for  the  following  n,  years,  and  thereafter  tf*B  immedate  annu- 
ity 'ate  shall  appiv' 


For  plans  with  a  valuation 
date 

Imnnediate 

Defened  annuities  (percent) 

Rate  set 

annuity  rate 
(percent) 

ii 

b 

13                      n. 

hj 

On  or  after            Before 

• 

35 

• 

09-1-96             10-1-96 

• 

5^5 

• 

4.50 

• 

4.00 

• 

4.00 

7 

• 

8 

Issued  in  Washington,  DC,  on  this  12th  day 
of  August  1996. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  96-20845  Filed  8-14-96;  8:45  am] 

BILUNG  COOC  770ft-01-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  415 
.  [BPD-827^N] 
RIN  0938-AG96 

Medicare  Program;  Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  1995 

AGENCY ;  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction  of  final  rule  with 
comment  period. 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  with  comment  period 
published  in  the  Federal  Register  on 
December  8,  1995  (60  PR  63124)  entitled 
"Medicare  Program;  Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  1996." 

EFFECTIVE  DATES:  January  1,  1996,  except 
;jar!  415   which  s=  effective  July  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
ShanaOlshan,  (410)  786-5714;  WilUam 
Morse,  (410)  786-4520 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  Document 
[95-29754],  dated  December  8,  1995,  on 
page  63172  there  is  a  technical  error  in 


the  preamble  and,  on  pages  63177  and 
63187  there  are  technical  errors  in  the 
regulations  text  in  §  414.30 
("Conversion  factor  update")  and 
§415.178  ("Anesthesia  services"), 
respectively.  In  §  4J4.30,  due  to  a 
typographical  error,  we  inadvertently 
identified  a  revision  being  made  to 
paragraph  (b)(3)  as  adding  a  new 
paragraph  (c).  We  correct  both  the 
amendatory  statement  and  the 
regulations  text.  In  the  final  rule,  we 
also  inadvertently  retained  language 
reflected  in  the  July  26,  1995  (60  FR 
38430)  proposed  rule  concerning 
dociunentation  of  a  preoperative  and 
postoperative  visit  by  the  teaching 
physician  in  connection  writh  anesthesia 
services.  To  be  consistent  writh  our 
policy  of  not  requiring  the  teaching 
surgeon  to  be  present  at  the  preoperative 
and  postoperative  visit,  we  intended  to 
revise  the  language  related  to  the 
teaching  anesthesiologist. 

Correctioi!  •>(  Frrors 

Preamble 

Beginning  on  page  63171,  in  column 
3,  the  first  sentence  of  the  last  paragraph 
is  corrected  to  read:  "The  information 
collection  requirements  in  §415.178 
("Anesthesia  services"),  paragraph  (b), 
concern  docvunentation  of  the  teaching 
physician's  presence  or  participation  in 
the  administration  of  the  anesthesia.  To 
be  consistent  with  our  poUcy 
concerning  teaching  siugeons,  we  will 
not  require  dociunentation  of  presence 
at  the  preoperative  and  postoperative 
visit." 

Regulations  lext 

1.  On  page  63177,  in  colimin  1,  item 
4  is  corrected  to  read  as  follows: 

"4.  In  §  414.30,  the  introductory  text 
to  the  section  and  the  introductory  text 
to  paragraph  (b)  are  republished  and 
paragraphs  (b)(2)  and  (3)  are  revised  to 
read  as  follows: 


§  414.30    Conversion  factor  update. 

Unless  Congress  acts  in  accordance 
writh  section  1848(d)(3)  of  the  Act— 

***** 

(b)  Downward  adjustment.  The 
downward  adjustment  may  not  exceed 
the  following: 

***** 

(2)  For  CY  1994,  2.5  percentage 
points. 

(3)  For  CYs  1995  and  thereafter,  5 
percentage  points." 

§415.178    [Corrected] 

2.  On  page  63187,  in  colunm  1, 
paragraph  (b)  of  §415.178  ("Anesthesia 
services")  is  corrected  to  read  as 
follows:  "(b)  Documentation. 
Dociunentation  must  indicate  the 
physician's  presence  or  participation  in 
the  administration  of  the  anesthesia." 

(Section  1848  of  the  Social  Security  Act  (42 
U.S.C.  1395W-4)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Progiam) 

Dated:  August  8, 1996. 
Neil  J.  StiUman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
(FR  Doc.  96-20764  Filed  8-14-96;  8:45  am) 
BiLUNG  CODE  412(M)1-M 


■Ft: 


.17,  473  and  i9c 


[BPD-704-CN] 


MeCiCB'-e  a"a  Mecca:-;  P^ograr-s 
Provider  Appeais  Technical 
Amenaments,  Corrections 

agency:  Health  Care  Financing 
Administration,  HHS. 
ACTION:  Correction  notice. 

summary:  Federal  Register  document 
96-13521  beginning  on  page  32347  of 
the  issue  of  June  24, 1996,  updated 
HCFA  regulations  that  pertain  to 
provider  appeals  from  determinations 
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ISS 


that  affect  participation  in  Medicare 
and,  in  Medicaid^ 

The  document  contained  technical 
errors  in  the  authority  citation  of  42  CFR 
part  41  ~  and  in  the  revisions  of 
^§473.22,  473  46,  473.48  and  498.74. 
This  notice  corrects  those  errors. 

EFFECTIVE  DATE:  July  24,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Luisa  V  Iglesias  {202J  690-6383. 

C^orrections 

1  On  page  32348,  column  2,  in  part 
417  the  authonty  citation  is  revised  to 
read  as  follows: 


DADT  A17_ 


jrrvQPcnTcm 
l"  —  -  ■••—•'■  -—J 


Authority:  S«cs.  1102  and  1871  of  the 

Social  Security  Act  (42  U.S.C,  1302  and 
1395hh),  sees.  1301,  1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e, 
UK)e-5   and  30Oe-9);  and  31  U.S.C  9701. 

§§  473.22,  473.46.  473.48    [Amendedl 

2  On  page  32349,  column  2,  the 
following  changes  are  made: 

a  Change  E  2  is  revised  to  read  as 

follows; 

2.  In  the  following  sections,  "Appeals 
Council"  is  revised  to  read 
"Departmental  Appeals  Board"  each 
time  It  appears:  §§  473.22(b)(5j,  473.46 
heading  and  paragraph  (b),  473.48 
paragraphs  (b).  heading  and  text,  and 
(c). 

b.  A  change  E  3  is  added,  to  read  as 

follows: 

3.  In  §  473.46(a),  "Appeals  Council  of 
the  Social  Seciuity  Administration"  is 
revised  to  read  "Departmental  Appeals 
Board" 

§498.74    [Amended] 

3.  On  page  32351,  colxunn  1,  change 
b  is  revised  to  read  as  follows: 

b.  In  paragraphs  (b)(1),  (b)(2),  and 
(b)(3),    .■\ppeals  Council"  is  revised  to 
read  "Departmental  Appeals  Board", 
and  in  paragraphs  (b)(1)  and  (b)(4), 
"council"  is  revised  to  read  "Board". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — HosplUl 
Insurance;  Program  No,  93.774,  Medicare — 
Supplementary  .Medical  Insurance;  and 
Program  No.  93.77ft— Medical  Assistance) 

Dated   August  8.  1996. 
.Neil  ].  Stiihnan. 

Depuh'  Assistant  Secretary  for  Information 

Resources  Management. 

(FR  Doc.  96-20763  Filed  8-14-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  58 

(CO  Docket  No  93-268:  FCC  96-1] 

inclusiori  of  Terminal  Equipment 
Connected  to  Basic  Rate  Access 
Service  Provided  via  Integrated 
Services  Digital  Network  Access 
Technology  and  Terminal  Equipment 
Connected  to  Public  Switched  Digital 
Service 

AGENCY:  Federal  Communications 

Commission, 

ACnOfi:  Final  rule. 

SUMMARY:  On  January  11. 1996,  the 
Commission  adopted  a  Report  and 
Order  regarding  network  protection  to 
include  tenninal  equipment  coruiected 
to  the  two-wire  Basic  Rate  Access  (BRA) 
interface  and  the  Integrated  Services 
Digital  Network  (ISDN)  access 
technology.  The  Order  further  addresses 
petitions  for  amendment  of  its  network 
protection  rules  to  include  terminal 
equipment  for  Public  Switched  Digital 
Service  (PSDS)  and  adopts  rules  to 
govern  revocation  of  equipment 
registration.  This  action  will  promote 
end-to-end  digital  connectivity  for 
consumers. 

EFFECTIVE  DATE:  November  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
von  Alven,  Senior  Engineer  (202)  418- 
2342  or  Marian  Gordon,  Special 
Counsel,  Network  Services  Division, 
Conunon  Carrier  Bureau,  (202)  418- 
2337. 

SUPPLEMENTARY  INFORMATION:  This 
siunmarizes  the  Commission's  Order  in 
the  matter  of  Petition  to  Amend  part  68 
of  the  Commission's  Rules  to  Include 
Tenninal  Equipment  Coimected  to  Basic 
Rate  Access  Service  Provided  via 
Integrated  Services  Digital  Network 
Access  Technology  and  Petition  to 
Amend  part  68  of  the  Commission's 
Rules  to  Include  Terminal  Equipment 
Connected  to  PubUc  Swatched  Digital 
Services,  file  is  available  for  inspection 
and  copying  diuing  the  weekday  hours 
of  9  a.m.  to  4:30  p.m.  in  the 
Commission's  duplicating  contractor, 
ITS,  hic.  2100  M  St.,  NW..  Suite  140, 
Washington,  DC.  20037,  phone 
(202)857-2800. 

Analysis  of  Proceeding 

1.  In  the  Order,  the  Commission 
adopts  final  rules  to  amend  part  68  of 
the  Commission's  rules  which  governs 
the  terms  and  conditions  under  which 
customer-provided  terminal  equipment 
may  be  connected  to  the  telephone 
network.  Part  68  is  designed  to  ensure 


that  customers  and  manufacturers  can 
connect  terminal  equipment  to  the 
telephone  network  without  causing 
harm  to  the  network. 

2.  The  Commission  amends  part  68  to 
include  terminal  equipment  connected 
to  the  two-wire  Basic  Rate  .-Iccess  (BRA) 
interface  and  the  four-wire  Primary  Rate 
Access  (PR.A)  interface  associated  with 
the  Integrated  Services  Digital  Network 
(ISDN)  access  technology.  In  this  Order, 
the  Commission  further  amends  part  68 
to  include  tenninal  equipment  for 
Public  Switched  Digital  Service  (PSDS) 
in  the  Commission's  equipment 
registration  program  and  adopts  rules  to 
govern  revocation  of  part  68  registration 
and  clarify  other  aspects  of  its  rules. 

Ordering  Clauses 

3.  Accordingly,  it  is  ordered,  pursuant 
to  authority  contained  in  Sections  1, 
4(i),  40),  201-205  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(1),  154(j), 
201-205,  225,  and  403,  part  2  and  part 
68  of  the  Commission's  rules  are 
amended  as  set  fourth  below. 

4  It  is  further  ordered  that  the  rules 
and  requirements  set  forth  below  to 
include  terminal  equipment  for  ISDN 
and  PSDS  into  part  58,  and  the  rules  for 
part  68  registration  revocation  are 
adopted 

List  of  Subjects 

47  CFR  Part  2 

Certification,  Equipment 
authorization.  Federal 
Corammunications  Commission. 

47  CFR  Part  68 

Federal  Communications 
Commission,  Registered  tenninal 
equipment.  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  2  and  68  of  chapter  I  of  title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154,  202,  203,  204, 
205,  208.  215  218,  313,  314,  404,  410,  602 
unless  otherwise  noted, 

§2.1302    (Amended] 

2.  Section  2.1302  is  amended  by 
removing  the  words  "two  copies"  and 
adding  in  their  place  the  words  "one 
copy." 
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PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
T£LEPHONE  NETWORK 

3.  The  authority  citation  for  part  68  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151.  154,  155.  201- 
205.  208.  215.  218.  220,  226,  227,  303,  313, 
314,403.404,410.412,522. 

4.  Section  68.2  is  amended  by  revising 
paragraph  (a]  introductory  text,  and 
adding  paragraphs  (a)(9),  (a)(10),  (j)  and 
(k)  to  read  as  follows: 

§  68.2     Scope. 

a)  General.  Except  as  provided  for  in 
paragraphs  (b),  (c),  (d),  (e),  (f),  (g).  (h). 
(i),  (j)  and  (k)  of  this  section,  the  rules 
and  regulations  apply  to  direct 
connection: 
•        *        *         •        * 

(9)  Of  all  terminal  equipment  to 
Public  Switched  Digital  Service  (PSDS) 
Type  I,  n  or  in. 

(10)  Of  all  terminal  equipment  to  the 
integrated  Services  Digital  Network 
(ISDN)  Basic  Rate  Access  (BRA)  or 
Primary  Rate  Access  (PRA). 
***** 

(j)  Grandfathered  equipment  for 
connection  to  PSDS  (Type  I,  II  or  III).  (1) 
Terminal  equipment,  including  its 
premises  wiring  directly  connected  to 
PSDS  (Type  I,  II  or  m)  on  or  before 
January  1, 1996,  may  remain  for  service 
life  without  registration,  unless 
subsequently  modified.  Service  lifie 
means  the  life  of  the  equipment  until 
retired  from  service.  Modification 
means  changes  to  the  equipment  that 
affect  compliance  with  Part  68. 

(2)  New  installation  of  terminal 
equipment,  including  its  premises 
wiring,  may  occur  imtil  July  1, 1997, 
without  registration  of  any  terminal 
equipment  involved,  provided  that  the 
terminal  equipment  is  of  a  type  directly 
connected  to  PSDS  (Type  I,  II  or  III)  as 
of  January  1, 1996.  This  to  PSDS  (Type 
I,  n  or  III)  for  service  life  without 
registration  unless  subsequently 
modified. 

(k)  Grandfathered  equipment  for 
connection  to  ISDN  BRA  or  PRA:  (1) 
Terminal  equipment,  including 
premises  wiring  directly  connected  to 
ISDN  BRA  or  PRA  on  January  1, 1996, 
may  remain  connected  to  ISDN  BRA  or 
PRA  for  service  Ufe  without  registration, 
unless  subsequently  modified. 


(2)  New  installation  of  terminal 
equipment,  including  premises  wiring, 
may  occur  until  ]uiy  1.  1997.  vkithout 
.'■egistration  of  any  terminal  equipment 
involved,  provided  that  the  terminal 
t^uipment  is  of  a  tvpe  directlv 
connected  to  ISDNBR^Ai  or  PRA  as  of  . 
January  1.  1996.  This  terminal 
equipment  may  remain  connected  and 
be  reconnected  to  ISDN  BRA  or  PRA  for 
service  life  without  registration  unless 
subsequently  modified. 

5.  Section  68.3  is  amended  by  revising 
the  definition  of  "Test  equipment" ,  by 
removing  in  the  definition  of  Zero  level 
decoder  \he  words  "See  Figure  68. 3 (j)" 
and  adding  in  their  place  "See  Figure 
68.3(1)",  adding  the  remaining 
definitions  in  alphabetical  order,  adding 
Figure  68.3(m)  and  revising  Figures 
68.3(a),  68.3(b),  and  68.3(1)  to  read  as 
follows: 

§  68.3     Definitions. 

***** 

ISDN  Basic  Rate  Interface:  A  two-wire 
interface  between  the  terminal 
equipment  and  ISDN  BRA.  The  tip  and 
ring  leads  shall  be  treated  as  telephone 
connections  for  the  purpose  of  fulfilling 
registration  conditions. 

ISDN  Primary  Rate  Interface:  A  four- 
wire  interface  between  the  terminal 
equipment  and  1.544  Mbps  ISDN  PRA. 
The  tip,  ring,  tip-1,  and  ring-1  leads 
shall  be  treated  as  telephone 
coimections  for  the  purpose  of  fulfilling 
registration  conditions. 
***** 

PSDS  Type  II  Analog  Mode  Loop 
Simulator  Circuit:  A  circuit  simulating 
the  network  side  of  the  two-wire 
telephone  connection  that  is  used  for 
testing  terminal  equipment  to  be 
connected  to  the  PSDS  Type  II  loops. 
Figure  68.3(m)  shows  the  type  of  circuit 
required.  Other  test  circuit 
configurations  may  be  used  provided 
they  operate  at  the  same  DC  voltage  and 
current  characteristics  and  AC 
impedance  characteristics  presented  in 
the  illustrated  circuit.  When  utilized, 
the  simulator  should  be  operated  over 
the  entire  range  of  loop  resistances,  and 
with  the  indicated  voltage  limits  and 
polarities.  Whenever  the  loop  current  is 
changed,  sufficient  time  shall  be 
allowed  for  the  current  to  reach  a 
steady-state  condition  before  continuing 
testing. 

Public  Switched  Digital  Service  Type 
I  (PSDS  Type  I):  This  service  functions 


only  in  a  digital  mode.  It  employs  a 
transmission  rate  of  56  Kbps  on  both  the 
transmit  and  receive  pairs  to  provide  a 
four-wire  full  duplex  digital  chaimel. 
Signaling  is  accomplished  using  bipolar 
patterns  which  include  bipolar 
violations. 

Public  Switched  Digital  Service  Type 
II  (PSDS  Type  U):  This  service  functions 
in  two  modes,  analog  and  digital. 
Analog  signaling  procedures  are  used  to 
perform  supervisory  and  address 
signaling  over  the  network.  After  an 
end-to-end  connection  is  estabhshed, 
the  Switched  Circuit  Data  Service  Unit 
(SCDSU)  is  switched  to  the  digital 
mode.  The  time  compression 
multiplexing  (TCM)  transmission 
operated  at  a  digital  transmission  speed 
of  144  Kbps  to  provide  full-duplex  56 
Kbps  on  the  two- wire  access  line. 

Public  Switched  Digital  Service  Type 
ni  (PSDS  Type  III):  This  service 
functions  only  in  a  digital  mode.  It  uses 
a  time  compression  multiplexing  (TCM) 
rate  of  160  Kbps,  over  one  pair,  to 
provide  two  full-duplex  chaimels — an  8 
Kbps  signaling  chaimel  for  supervisory 
and  address  signaling,  and  a  64  Kbps 
user  data  channel  on  a  two-wire  access 
line. 

Switched  Circuit  Data  Service  Unit 
(SCDSU):  A  CPE  device,  with  PSDS 
functionality,  located  between  the 
Network  Interface  and  the  data  terminal 
equipment.  (It  also  is  som^imes 
referred  to  as  Network  Channel 
Terminating  Equipment). 
***** 

Test  Equipment  Equipment 
connected  at  the  customer's  premises 
that  is  used  on  the  customer's  side  of 
the  network  interfaces  to  measure 
characteristics  of  the  telephone  network, 
or  to  detect  and  isolate  a 
communications  fault  between  a 
terminal  equipment  entity  and  the 
telephone  network.  Registration  is 
required  for  test  equipment  capable  of 
functioning  as  portable  traffic  recorded 
or  equipment  capable  of  transmitting  or 
receiving  test  tones;  except  registration 
is  not  required  for  devices  used  by 
telephone  companies  solely  for  network 
installation  and  maintenance  activities 
such  as  hand-held  data  terminals, 
linesmen's  handsets,  and  subscriber  line 
diagnostic  devices. 
•        •        *        *        • 
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LOOP  SIMULATOR  FQR  LOOP  START 
AND  GROUND  START  CIRCUITS 


L>10H 
Resistance  -  R^ 


a  Rina 


C.    =  500  mfd  -  ?0%  *  50°4 


R,  =600  ohms +/-  1% 


Condition 

V  -  Volts     \    Swftcti  Position 

\         for  Test 

i 

f^2  -»■  R^ 

1 

Min  42  5 
Max  56  5 

Both 

Continuously  variable 

over 

400  to  1740  ohms 

2 

105        i              2 

2000  ohms 

1.  Means  shall  Oe  used  to  generate  at  the  point  of  tip  and  ring  connections  to  the 
temninal  equipment  or  protective  arcuitry,  the  paramenters  ofdc  line  cunent  and  ac 
impedance  which  are  generated  by  the  illustrBtive  drcuit  depicted  above  (as  appro- 
priate for  the  equipment  under  test) 

2.  In  the  Longitudinal  Balance  umitatjons,  Section  68.310,  the  use  of  the  "dc  portion 
of  the  loop  simulator  arcwt"  s  speafiea  in  such  case  components  of  R,  and  C, 
should  be  removed  .: . 

3.  Tests  for  compliance  may  be  made  wfth  either  R,  =  600  ohms  or  R,  replaced  by 
the  alternative  configuraoon  snown  m  Figure  68.3(1) 


t'Qu^  68  3(a) 


UMI 
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Loop  Simulator  for  Reverse  Battery  Circuits 


L  >  10H 
Resistance  =  R, 


-vw 


r\.~, 


{Note  3)  ? 


^     T/p 


-c 


Ring 


C,  =  500mFd  -10%  ^50% 
R  ,  =  600  Ohms -^Z-  1% 


Notes  for  Figure  68.3(a. 

apply  aiso  to  this 

drawing 


Ro  ^   R 


Continuously  variable  over 
400  to  2450  ohms 


Figure  683(b) 
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Digital  terminal  Equipment         Network  Interface 
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^^:  SOURCES  I 
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Note  1:  The  decoder  has  a  nes/ stive  60C  ohm  output  impedance 
and  is  temninated  m  a  resistance  of  600  ohms. 

Note  2:  The  Zero  Levei  Decoder  complies  with  the  256  pulse 
code  modulation  encoding  tmuj  law  specified  in  ITU-T 


Recommendation 


'11. 


xdBm 


1996 


ZERO-LEVEL  DECODER  TEST  CONFIGURATION  FOR 
SUBRATEAND  '  544  MBPS  DIGITAL  CHANNELS 

,  ,  ■      .  r-gurB68  3(l) 
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A/vV 

/ 

R-; 


Hi 


RING 


L  >  1 0H  (Resistance  =  R  f_) 
R^  -  600  Ohms  V-  1  % 
C,=  500mF  -10%.  ^50% 


TEST  CONDITIONS  FOR  ANALOG  MODE 


V  (volts) 
Min      Max 

36        46 


R2  +  RL  (ohms) 
continuously  vanable 

610  to  '5W 


SIMULATOR  CIRCUIT  FOR  PSDS  iN 

ANALOG  MODE 

Fig68.3(m) 


3-,i.iNG  CvOfc  -"2-01-C 
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§68.104    [Amended] 

6.  Section  68. 104(b),  is  amended  by 
removing  "..68.308(a)(4)(i)  or  (ii)",  and 
adding  in  its  place  "..68.308(b)(4)(i)  or 

(iil". 

§68.112    [Amended] 

7.  Section  68.112(b)(2),  is  amended  by 
removing  the  word  "policy",  and 
adding  in  its  place  the  word  "police". 

8.  Section  68.200,  is  amended 
removing  the  words  "two  copies",  and 
adding  in  their  place  the  words  "one 
copy"  in  the  introductory  text;  and 
revising  paragraph  (d)  to  read  as 
follows: 

§68.200     Application  for  equipment 
registration. 

*  •  '  »  » 

(d)  A  statement  that  the  terminal 
equipment  or  protective  circuitry 
complies  with  and  will  continue  to 
comply  with  the  rules  and  regulations 
in  subpart  D  of  this  part,  accompanied 
by  such  test  results,  description  of  test 
procedures,  analyses,  evaluations, 
quality  control  standards  and  quality 
a.ssurance  standards  as  are  necessary  to 
fiemonstrate  that  such  terminal 
equipment  or  protective  circuitry 
complies  with  and  will  continue  to 
comply  with  all  the  applicable  rules  and 
regulations  in  subpart  D  of  this  part.  The 
Common  Carrier  Bureau  will  publish  a 
Registration  Application  Guide 
referencing  acceptable  test  procedures; 
but  other  test  methods  may  be  employed 
provided  they  are  fully  described  in  the 
application  and  are  found  acceptable  by 
the  Commission. 


§68.208     [Amended] 

9.  Section  68.208(a)  is  amended  by 
removing  the  words  "of  this  part  of 
which",  and  adding  Ln  their  place  "of 
this  part  or  which". 

10.  Section  68.211  is  added  to  subpart 
C  to  read  as  follows: 

§  68.21 1     Registration  revocation 
procedures. 

(a)  Cause  for  revocation.  The 
Commission  may  revoke  the  Part  68 
registration  of  a  registrant: 

(1)  Who  has  obtained  the  equipment 
registration  by  misrepresentation; 

(2)  Whose  registered  equipment  is 
shown  to  cause  harm  to  the  network; 

(3)  Who  willfully  or  repeatedly  fails  to 
comply  vnth  the  terms  and  conditions 
of  its  Part  68  registration;  or 

(4)  Who  willhdly  or  repeatedly  fails  to 
comply  with  any  rule,  regulation  or 
order  issued  by  the  Commission  under 
the  Communications  Act  of  1934 
relating  to  equipment  registration. 

fb)  Notice  of  Intent  to  Revoke  Part  68 
Registration.  Before  revoking  a  Part  68 


registration  under  the  provisions  of  this 
section,  the  Commission,  or  the 
Common  Carrier  Bureau  imder 
delegated  authority,  will  issue  a  written 
Notice  of  Intent  to  Revoke  Part  68 
Registration,  or  Joint  Notice  of  Apparent 
Liability  for  Forfeiture  and  Intent  to 
Revoke  Part  68  Registration  pursuant  to 
§§  1.80  and  1.89  of  this  chapter. 

(1)  ContentS'Of  the  Notice.  The  Notice 
will: 

(i)  Identify  the  registration  date(s)  and 
registration  uumber(s)  of  the  equipment, 
and  the  rule  or  federal  law  apparently 
violated; 

(ii)  Set  forth  the  nature  of  the  act  or 
omission  charged  against  the  registrant, 
and  the  facts  upon  which  such  charge 
is  based; 

(iii)  Specify  that  in  the  event  of 
revocation,  the  registrant  may  not 
reapply  for  registration  of  the  same 
product  for  a  period  of  six  months;  and 

(iv)  Specify  that  revocation  of  the 
registration  may  be  in  addition  to,  or  in 
lieu  of,  an  amount  in  forfeiture  levied 
pursuant  to  §  1.80  of  this  chapter. 

(c)  Delivery.  The  Notice  will  be  sent 
via  certified  mail  to  the  registrant  at  the 
address  certified  in  the  Part  68 
application  associated  with  the 
registration  at  issue. 

(d)  Response.  The  registrant  will  be 
given  a  reasonable  period  of  time 
(usually  30  days  from  the  date  of  the 
Notice)  to  show,  in  writing,  why  its  part 
68  registration  should  not  be  revoked  or 
why  the  forfeiture  penalty  should  not  be 
imposed  or  should  be  reduced. 

(e)  Reapplicatior^  A  registrant  whose 
registration  has  been  revoked  may  not 
apply  for  registration  of  the  same 
product  for  a  period  of  six  months  from 
the  date  of  revocation  of  the  registration. 

(f)  Reconsideration  or  appe(n.  A 
registrant  who  is  issued  a  revocation  of 
equipment  registration  and/or  forfeiture 
assessment  may  request  reconsideration 
or  make  administrative  appeal  of  the 
decision  pursuant  to  Part  1  of  the 
Commission's  rules — Practice  and 
Procedure,  Part  1  of  this  chapter. 

11.  Section  68.300(c)  is  added  to  read 
as  follows: 

§68.300    Labelling  requirements. 

*        *        *         »         » 

(c)  When  the  device  is  so  small  or  for 
such  use  that  it  is  not  practical  to  place 
the  labelling  information  specified  in    " 
paragraphs  (a)  and  (b)  of  this  section, 
the  information  required  by  these 
paragraphs  shall  be  placed  in  a 
prominent  place  in  user  instructions. 
The  FCC  Registration  Niunber  and  the 
device  Model  Number,  however,  must 
be  displayed  on  the  device.  All  lettering 
on  the  label  must  be  discernible  without 
magnification. 


12.  Section  68.308  is  amended  by 
revising  paragraph  (a),  adding 
paragraphs  (b!(lj(viii]  and  (b)(2)(iii), 
revising  paragraph  (b)(7)(ii)(C), 
removing  from  the  table  in  paragraph 
{f)(2)(ii)  the  words  "ZO  kHz"  and 
inserting  in  their  place  the  words  "120 
kHz",  revising  paragraph  (h)(2) 
introductory  text.  Table  III  in  paragraph 
(h)(2)(ii),  the  first  sentence  of  paragraph 
(h)(2)(v),  and  adding  paragraph  (h)(3)  to 
read  as  follows: 

§  68.308    Signal  power  limitations. 

(a)  General.  Limitation  on  signal 
power  shall  be  met  at  the  interface  lor 
all  2-wire  network  ports,  tip  and  ring 
conductors  to  PSDS  Types  II  and  m, 

transmit  and  receive  pairs  of  all  4-wire 
network  ports.  Signal  power 
measurements  will  be  made  using 
terminations  as  specified  in  each  of  the 
following  limitations.  The  transmit  and 
receive  pairs  of  4-wire  network  ports 
shall  be  measured  with  the  pair  not 
under  test  connected  to  a  termination 
equivalent  to  that  specified  for  the  pair 
under  test.  Through-gain  limitations 
apply  only  in  the  direction  of 
transmission  to  the  network. 

(b)  •   *   * 
(1) 


(viii)  For  PSDS  (Types  I.  n  and  m) 
terminal  equipment  when  in  the  digital 
mode  of  transmission,  the  maximum 
equivalent  power  of  any  encoded  analog 
signal  (other  than  live  voice)  shall  not 
exceed  -  12dBm  when  averaged  over 
any  3-second  interval.  The  equivalent 
analog  power  shall  be  derived  by  a  zero- 
level  decoder  at  the  network  interface  to 
PSDS  (Type  II  or  ID)  facilities. 

(2)*   •   * 

(iii)  For  PSDS  (Types  I,  U  and  HI) 
terminal  equipment,  when  in  the  digital 
mode  of  transmission,  the  maximum 
equivalent  power  of  any  encoded  analog 
signal  shall  not  exceed  -  3dBm  when 
averaged  over  any  3-second  time 
interval.  The  equivalent  analog  signal 
shall  be  derived  by  a  zero-level  decoder 
located  at  the  network  interface  to  PSDS 
(Type  II  or  III)  facilities. 


(7)* 

(ii) 


•  * 


(C)  Except  for  class  A  OPS  interfaces, 
the  dc  current  into  the  OPS  line 
simulator  circuit  must  be  at  least  20  mA 
for  the  following  conditions  (see  Fig. 
68.3(f)): 

R2  +  RL 


Condition 

Class 
B 

Class 
C 

1  

600 

1300 

UMI 
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R2  *  RL- 


.ontinuea 


Cofxlition 

Class 
B 

Class 
C 

2 : 

1800 

2500 

(h)  •  *  * 

(2)  Limitations  on  Terminal 
Equipment  Connecting  to  1.544  Mbps 
Digital  Services  and  ISDN  PRA 
Services — 

(i)*  *  * 
(u)*  *  • 

Table  III 


Pulse  Height  (volts) 

^'ulse  Width  (tialf  aimplitude) 
(nsec). 


2.4  to  3.6. 
324+/-45. 


'uec 


Maximum  rise  or  fall  time;  from 
10%  to  90%  points  (nsec). 


100. 


(v)  Encoded  analog  content.  If 
registered  terminal  equipment 
connected  to  1.544  Mbps  digital  service 
or  to  ISDN  PRA  service  contains  an 
analog-to-digital  converter,  or  generates 
signals  in  digital  form  which  are 
intended  for  eventual  conversion  to 
voiceband  analog  signals,  the  encoded 
analog  content  of  the  subrate  channels 
of  the  ISDN  information  bearing 
channels  within  the  1.544  Mbps  signal 
must  be  limited.  *  *  * 
***** 

(3)  Pu7se  Repetition  Rate.  For  PSDS 
(Type  n)  the  pulse  repetition  rate  shall 


be  a  maximum  of  144,000  pulses  per 
second  +/  -  5  pulses  per  second;  for 
PSDS  (Type  III)  the  pulse  repetition  rate 
shall  be  a  maximum  of  160,000  pulses 
per  +/  -  5  pulses  per  second. 

(i)  Template  for  maximum  output 
pulse.  When  applied  to  a  135  ohm 
resistor  the  instantaneous  ampUtude  of 
the  largest  isolated  output  pulse 
obtainable  from  the  registered  terminal 
equipment  shall  fall  within  the  template 
of  Table  IV(A)  for  PSDS  Type  U  or  Table 
IV(B)  for  PSDS  Type  HI.  The  limiting 
pulse  template  shall  be  defined  by 
passing  an  ideal  50%  duty  cycle 
rectangular  pulse  within  he  amplitude/ 
pulse  rate  characteristics  of  Table  IV(A} 
or  Table  rV(B)  through  a  1-pole  low-pass 
filter  with  a  3dB  frequency  of  260  kHz. 

(ii)  Below  is  the  template  for 
maximum  output  pulse: 


Pulse  characteristics 


Pulse  Height  +/-5% 

Pulse  Width— 100ns „ 

Max  Rise  or  Fall  Time — microsecond 

(From  1 0%  to  90%  points)  microsecorKJ 


Table  IV(A) 


2.6  volts  W- 5%  ., 
3472.2+/- 150ns 
100ns  


Table 
IV(B) 


2.4.  volts 
3125+/-. 
1.2. 
+/-  02. 


13.  Section  68.310  is  amended  by  revising  the  table  in  paragraph  (a),  the  introductory  text  of  paragraph  (i),  and 
paragraph  (1)  to  read  as  follows: 

§68  310     Longitudina!  balance  limrtafions. 


Paragraph 


(b) 
(c) 


(d) 

(e) 

Voice  Equipment 


(e) 

Data  Equipment 


(f). 

(g) 


(h) 
(i). 


(D 


Equipment  state 


On-hook 
On-hook 
Off-hoo»< 
On-hook 
On-hook 
Off-hook 
Off-hook 
On-hook 
On-hook 
Off-hook 
On-hook 
On-hook 
Off-hook 
Off-hook 
On-hook 
On-hook 
Off-hook 
Off-hook 
On-hook 
On-hook 
Off^hook 
Off-hook 


Minimum 
balance 


60 
40 
40 
60 
40 
40 
40 
60 
40 
40 
60 
40 
40 
40 
60 
40 
40 
40 
60 
40 
40 
40 


FrequerK:y 
range 


200-1000 

1000-4000 
200^000 
200-1000 

1000-4000 
200-4000 
200-^000 
200-1000 

1000-4000 
200-4000 
200-1000 

1000-4000 
200-4000 
200-4000 
200-1000 

1000-4000 
200-4000 
200-1000 
200-1000 

1000-4000 
200^000 
20(M000 


(i)  Registered  terminal  equipment  and 
registered  protective  circuitry  for  4-wire 
network  ports.  The  pair  under  test  shall 
be  driven  from  a  600-ohm  metalUc 
source  having  a  500-ohm  longitudinal 
impedance.  The  pair  not  under  test  shall 


be  terminated  in  a  metalUc  impedance 
ofeoo-ohms. 


(1)  The  maximum  balance  requirement 
for  registered  terminal  equipment 
connected  to  digital  services  specified 


in  Figure  68.310(k)  shall  be  equaled  or 
exceeded  for  the  range  of  frequencies 
applicable  for  the  equipment  under  test 
and  imder  all  reasonable  conditions  of 
the  appUcation  of  earth  ground  to  the 
equipment.  All  such  terminal 
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equipment  shali  have  a  longitudinaJ 
balance  m  the  acceptable  region  of 
Figure  68  310(k).  The  metallic 
termination  used  for  the  longitudinal 
balance  measurements  for  2.4,  4.8,  9.6. 
and  56  Kbps  shall  be  135  Ohms  plus  or 
mmus  one  percent.  The  metallic 
termination  used  for  the  longitudinal 
balance  measurements  !M-L  balance) 
for  subrate,  ISDN  {BR.-\J  and  PSDS  shall 
be  135  ohms  +/  -  1%  and  for  1.544 
Mbps  and  ISDA  (PR.^)  shall  be  100 
ohms  +/  -  1%,  The  longitudinal 
termination  for  these  measurements  (L- 
.M  balance)  shall  be  90  ohms  in  all  cases. 
•         *         *         •         * 

14  Section  68.312  is  amended  by 
revising  paragraph  (b)  introductory  text. 
and  paragraph  (b)(2).  removing  from 
paragraph  (c)(2)  the  words  "paragraph 
(a)(2)"  and  adding  in  their  place  the 
words  -paragraph  (b)(2)",  and  by 
revising  paragraph  (h),  introductory 
text,  to  read  as  follows; 

§68.312    On-hook  impedance  limitations. 
»         •         •         •         « 

(b)  Limitations  on  individual 
equipment  intended  for  operation  on 
loop-start  telephone  facilities,  including 
PSDS  Type  II  in  the  analog  mode: 

*  •         •        *        • 

(2)  Registered  terminal  equipment  and 
registered  protective  cinniitry  intended 
for  use  on  facilities  which  will  always 
have  ringing  detection  circuitry  in  use  at 
the  same  time  such  registered  terminal 
equipment  and  registered  protective 
circuitrv'  is  connected  need  not  comply 
with  the  40  lulohms  maximum 
impedance  specification  of  paragraph 
(b)(l)(iv)  of  this  section. 

*  «         •        *        » 

(h)  Limitations  on  PBX  equipment 
with  an  off-prerrises  interface  and  direct 
Inward  dialing  (DID).  PBX  ringing 
supplies  whose  output  appears  on  the 
off-premises  interface  leads  shall  not 
trip  when  connected  to  the  following 
tip-to-ring  impedance  which  terminates 
the  off-premises  station  loop: 

*  •         •         •         * 

IFR  Doc.  96-18480  Filed  8-14-96;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  95-44;  RM-8602] 

Radio  Broadcasting  Services;  Fair 
Bluff,  NC 

AGENCY:  Federal  Communications 

C^ommission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 


summary:  The  Chief.  Policy  and  Rules 
Division,  grants  the  petition  for 


reconsideration  filed  by  Atlantic 
Broadcasting  Co..  Inc.,  by  imposing  a 
12.7  kilometer  (7.9  mile)  northeast  site 
restriction  on  vacant  and  now  applied- 
for  Channel  287A  at  Fair  Bluff.  North 
Carolina.  The  coordinates  for  Channel 
287A  at  Fair  Bluff  are  34-21-22  NL;  78- 
54-36  WL.  See  60  FR  44820,  August  29, 

1995.  The  imposition  of  the  site 
restriction  could  allow  Station  WDAR- 
FM.  Channel  283C3,  Darlington,  South 
Carolina,  to  operate  omnidirectionally 
and  thus  increase  its  service  area  With 
this  action,  this  proceeding  is 
terminated.  ' 

EFFECTIVE  DATE:  August  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  95-44.  adopted  July  26, 

1996,  and  released  August  2.  1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  houirs  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  hitemational 
Transcription  Service.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140. 
Washington.  IX  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  96-20710  Filed  8-14-96;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-134;  RM-8538,  RM  8589] 

Radio  Broadcasting  Services; 
Burlington,  CO,  and  Brewster.  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  adds  FM 
Channel  257C1.  Burlington.  Colorado,  to 
the  FM  Table  of  Allotments,  Section 
72.202(b)  of  the  Commission's  Rules.  It 
also  rejects  a  counterproposal  by  KNAB, 
Lie.  (KNAB)  to  add  that  same  channel 
at  Brewster,  Kansas. 

DATES:  Effective  September  9,  1996.  The 
window  period  for  fihng  appUcations 
will  open  on  September  9, 1996,  and 
close  on  October  10, 1996. 


FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman.  Mass  Media  Bureau, 
(202)  418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  257C1  at  Burhngton,  Colorado, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  (202) 
418-2700 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-134. 
adopted  (ulv  19,  1996,  and  released  July 
26,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
tills  decision  may  also  be  purchased 
from  the  Commission's  copv 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800.  located  at 
1919  .M  Street,  N'W.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado  is  amended 
by  adding  Channel  257C1  at  Burhngton. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-20712  Filed  8-14-96;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1825 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Acquisition  of  Japanese 
Products  and  Services 

AGENCY:  Office  of  Procurement,  Contract 
Management  Division,  National 
Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 


UMI 


SUMMARY:  This  rule  revises  the  NASA 
F.\R  Supplement  regarding  acquisitions 
by  NASA  when  Japanese  products  or 
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services  are  offered.  In  negotiations  with 
japan,  the  I'.S,  Trade  Representative  ha.^ 
removed  N.AS.^.  from  the  list  rif  agencies 
requirea  U;  acquire  lapanese  products 

and  services  on  a  non-discnrnmatorv 
iiasis  Previoasiv    N.^SA  had  exckMeo 
japan  as  a  aesignated  countn.'  for 
purposes  of  tne  Trade  .Agreements  .Art 
tint  this  ar'ion  v\as  more  restnc'tue  tha;: 
was  required  b\  the  I '  S   Tr^tte 
Representati\e 

Therefore    \A^.-\  ;s  rt'V.s.n^:  it--  policy 
to  appiv  tne  Bu\  American  Act  and  the 
Balance  of  Fa\iner:ts  F'rotjram  to  the 
purchase  of  Japanese  products  and 
services  m  ali  acauisitions,  regardless  of 
dollar  value 

EFFECTIVE  DATE:  This  rale  is  effective 

■August  15,  1996 

ADDRESSES;  Office  oi  Frucurement, 
Contract  Management  Division  (Code 
HK),  NASA  Headquarters,  300  E  Street, 
SW.,  Washington,  DC  20546. 


FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  Christopher  T.  Jedrey,  i,202j  358- 

'0483. 

SUPPLEMENTARY  iNFORMATiON: 

Reguiatorv  Flexibiistv  .\a 

\  \ "-  \    .  rt  h  es  thai  this  final  rule  will 
•  r ;  rid\  e  a  s.graficant  economic  impact 
>n  a  substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  final  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Rsductinn  Act 

List  of  Subiec  ts  in  48  CFR  Part  i  B.'T 

Cro\  er'  1  m en '  procurement. 
Tom  Luedtke, 

Deputy  Associate  AdmJnistrator  for 
Procurement. 

Accordingly,  48  CFR  Part  1825  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  1825  continues  to  read  as  follows: 


Authorin:  42  U.S.C.  2473(c)(1). 

PART  iS25^-FOREIGN  ACQUISITION 

2.  Section  1825.400  is  added  to  read 
as  follows: 

§  'S2i.  40C.     &c:c>£>«>  0'  subpart. 

For  acquisition  of  Japanese  end 
products  or  services.  NASA  is  not  a 
covered  agency.  Thus,  the  Buy 
American  Act  and  the  Balance  c^ 
Payments  Program  apply  to  all  NASA 
acquisitions  where  Japanese  end 
products  or  services  may  be  offered, 
regardless  of  dollar  amount.  The  Trade 
Agreements  Act  and  waiver  requirement 
in  FAR  25.402(c)  do  not  apply. 

<  '825  iC'     "Rer-^oved" 

3.  Section  1825.401  is  removed. 

(FR  Doc.  96-20780  Filed  8-14-96;  8:45  am) 

BILU»K?  OOOf  «<rM"  J* 
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This  section  of  t^ie  PEDERAL  REGISTER 
contains  notices  tc  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  tc  give  interested 
persons  an  opoortunitv  to  participate  in  the 
rule  making  prior  to  'he  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  210,  220,  225.  and  226 
RIN  0584-AC15 

National  School  Lunch  Program, 
School  Breakfast  Program,  Child  and 
Adult  Care  Food  Program  and  Summer 
Food  Service  Program  for  Children: 
Meat  Alternates  Used  in  the  Child 
Nutrition  Programs 

AGENCY:  Food  and  Consumer  Service, 

I'SDA 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMI4ARY:  This  action  extends  the 
comment  period  on  the  "Meat 
Alternates  Used  in  the  Child  Nutrition 
Programs'"  proposed  rule,  published  in 
the  Federal  Register  (61  FR  35152)  on 
July  5,  1996.  for  15  days.  This  extension 
will  ensure  greater  pubUc  input  which 
will  aid  the  Department  in  refining  the 
final  rule. 

DATES:  Comments  must  be  received  by 
September  3,  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Robert  M  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Consumer 
Service.  USD  A,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Eadie  at  the  above  address  or 
at  703-305-2620. 

SUPPLEMENTARY  INFORMATION:  On  July  5, 
1996,  the  Department  published  a 
proposed  rule,  "Meat  Alternates  Used  in 
the  Child  Nutrition  Programs"  (61  FR 
35152),  to  allow  yogurt  to  be  credited  as 
a  meat  alternate  for  all  meals  served 
under  the  National  School  Lunch 
Program,  School  Breakfast  Program, 
Summer  Food  Service  Program  and 
Child  and  Adult  Care  Food  Program. 
The  proposal  responded  to  niunerous 
recommendations  for  additional  meat 
alternates  and,  in  the  interest  of 
expediting  the  promulgation  of  a  final 
rule,  the  Department  initially  set  the 


public  comment  period  for  45  days,  or 
until  August  19, 1995.  Concern  has  been 
expressed  that  the  comment  period  is 
not  long  enough  to  allow  for  informed 
public  comment.  After  careful 
consideration,  the  Department  agrees 
that  an  extension  of  the  comment  period 
would  best  serve  the  public.  Therefore, 
the  Department  is  extending  the  official 
comment  period  for  15  days  and  will 
consider  comments  postmarked  on  or 
before  September  3, 1996.  ^ 

Dated:  August  9, 1996. 
Yvette  S.  Jackson, 

Acting  Administrator. 

(FR  Doc.  96-20843  Filed  &-14-96;  8:45  am] 

BILUNC  CODE  3410-30-P 


DEP A  RTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  9e-AEA-06] 

Proposed  Establishment  of  Class  E 
Airspace,  Weedsport,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Weedsport, 
NY.  A  Very  High  Frequency  Omni- 
Directional  Range  (VOR)  Distance 
Measiuing  Equipment  (DME)  standard 
instrument  approach  procediue  (SIAP), 
has  been  developed  for  Whitfords 
Airport,  Weedsport,  NY.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instrument  FUght  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  October  5, 1996. 
ADDRESSES:  Send  conunents  on  the 
proposed  rule  in  tripUcate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  96-AEA-06,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 


.^n  ill  forma!  docket  may  also  be 
examined  during  norma!  business  hours 
in  the  Operations  Branch.  AEA-530, 
F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F  Kennedy  International 
Airport,  [amaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T  Jordan,  Ir  ,  Airspace 
Specialist.  Operations  Branch.  .\EA- 
530,  F.A..\.  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  (amaica.  New 
Yoric  11430;  telephone:  [7  la)  553—4521. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed', 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AEA-06".  The  postcard  vdll  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing -date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  simimari zing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  v«th  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  .NTRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 


UMI 
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#111   !ohn  F  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  VPFLM  Persons 
interested  ;n  bemg  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisor*'  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Weedsport,  NY.  A  VOR/DME- 
A  SIAP  has  been  developed  for 
VVhitford  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995. 
and  effective  September  16.  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  dated 
August  17, 1995,  and  efTective 
September  16, 1995,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  E5  Weedsport,  NY  [New) 

Witfords  Airport,  NY 

{lat.  43''04'45'TM,  long.  76''32'29"W} 

That  airspace  extending  upward  from 
700  feet  above  the  surface  writhin  a  6- 
mile  radius  of  Whitfords  Airport. 
»        *        »        •        • 

Issued  in  Jamaica.  New  York,  on  August  5. 
1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
(FR  Doc.  96-20833  Filed  8-14-96;  8:45  am) 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AEA-07] 

Proposed  Establishment  of  Class  E 
Airspace;  Grundy,  VA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Gnmdy, 
VA.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  Grundy  Municipal 
Airport  based  on  the  Global  Positioning 
System  (GPS)  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  October  10,  1996. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  tripUcate  to:  Manager, 
Operations  Branch.  AEA-530,  Docket 
No.  96-AEA-07,  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  official  docket  m.ay  be  examined 
in  the  OfBce  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 


International  Airport,  Jamaica,  New 
York  11430. 

An  infonnal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430 
FOR  FURTHER  INFORMATION  CON' AC*    Mr. 
Francis  T.  Jordan,  jr..  Airspace 
Speciahst,  Operations  Branch.  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimaents  as  they  may  desire. 
Comments  that  provide  tiie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental.  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AEA-07".  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  Ught  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  ^e  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  bitemational 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
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interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2,\.  which  describes  the  application 
procedure 

The  Proposal 

The  F.A..^  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Grundy.  VA.  A  GPS  RWY  22 
SIAP  has  t)een  developed  for  Grundy 
Municipal  .Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SlAP  and 
for  IFR  operations  at  the  airport.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  m  Paragraph  6005  ofFAA 
Order  7400  9C,  dated  August  17, 1995, 
and  effective  September  16,  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  F.\.'\  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
figulations  for  which  frequent  and 
foutine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  d    significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXJT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  prot:edures  and  air  navigation,  it 
!s  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference. 
Navigation  (air). 

The  Proposed  .\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CPR  11.69. 


§17.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  dated 
August  17, 1995,  and  effective 
September  16, 1995,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth. 


AEA  VA  ES  Grundy.  VA  [New] 

Grundy  Municipal  Airport,  VA 

(lat.  3ri3'56"  N,  long.  82''07'30"  W) 

That  airspace  extending  upward  from 
700  feet  above  the  surface  wdthin  a  6- 
mile  radius  of  Grundy  Municipal 
Airport. 

•        *        •        •        * 

Issued  in  Jamaica,  New  York,  on  August  5, 
1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  96-20832  Filed  8-14-96;  8:45  am] 
BILUNa  COOC  4»10-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  352 

[Docket  No.  78N-0038] 
RIN  0910-AA01 

Discussion  ot  the  Photochemistry  and 
Photoblology  of  Sunscreens;  Public 
Meeting  and  Reopening  of  the 
Administrative  Record 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notification  of  pubhc  meeting 

and  reopening  of  the  administrative 

record. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  obtain  data  and 
information  on  the  photochemistry  and 
photobiology  of  sunscreens.  Meeting 
attendees  are  invited  to  address  issues 
described  in  this  notice.  In  addition, 
FDA  is  reopening  the  administrative 
record  for  the  proposed  rulemaking  for 
over-the-counter  (OTC)  sunscreen  drug 
products  to  allow  for  comment  on 
matters  considered  in  this  notice  and  at 
the  meeting.  This  meeting  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
DATES:  The  meeting  will  be  held  on 
September  19  and  20, 1996,  8:30  a.m. 
Submit  notice  of  participation  by 
September  6,  1996.  Submit  comments 
regarding  matters  discussed  in  this 


notice  or  raised  at  the  meeting  by 
December  6,  1996  The  administrative 
record  will  remain  open  until  December 
6.  1996. 

ADDRESSES:  Submit  notice  of 
participation,  and  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockvilie,  MD  20857.  The  meeting  will 
be  held  at  the  Doubletree  Hotel,  Plaza  I 
and  II.  1750  Rockvilie  Pike,  Rockvilie, 
MD  20852,  301-468-1100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Dobbs,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  .Administration,  5600 
Fishers  Lane,  Rockvilie,  MD  20857, 
301-827-2222,  FAX  301-627-2316. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  agency  believes  that  the  use  of 
sunscreen  products  is  helpful  as  a 
component  of  a  regimen  for  sun 
protection.  .\  joint  panel  of  the 
American  Academy  of  Dermatology  and 
the  Centers  for  Disease  Control  and 
Prevention  recently  recommended  the 
use  of  sunscreen  products  in  addition  to 
limiting  exposure  to  ultraviolet  (UV) 
radiation,  wearing  protective  clothing, 
avoiding  artificial  tanning  devices,  and 
seeking  shade  when  your  shadow  is 
shorter  than  your  height  (Ref.  1). 

The  agency  is  not  at  this  time 
proposing  to  amend  the  tentative  final 
monograph  for  OTC  sunscreen  drug 
products  published  on  May  12,  1993  (58 
FR  28194),  and  this  notice  does  not 
mtend  to  imply  concerns  about 
sunscreen  agents  as  a  class.  However, 
recent  scientific  advances  in 
understanding  of  the  photochemistry 
and  photobiology  of  sunscreen  active 
ingredients  have  raised  issues  for 
discussion  regarding  use  of  sunscreen 
ingredients  singly  and  in  combinations; 
specifically,  about  zinc  oxide  and 
titanium  dioxide.  The  agency  is  seeking 
to  incorporate  these  recent  scientific 
advances  into  the  base  of  regulatory 
information  supporting  the  final 
monograph  for  OTC  sunscreen  drug 
products. 

n.  Request  for  Data  and  Information 

A.  Photostability  and  photobiology  of 

titanium  dioxide  and  zinc  oxide 

In  the  Federal  Register  of  August  25, 
1978  (43  FR  38206),  the  agency 
published  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  OTC  sunscreen  drug  . 
products  based  on  the  report  and 
recommendations  of  thfe  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Bum, 
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and  Sunburn  Prevention  and  Treatment 
Drug  Products  (the  Panel).  In  its  report 
(43  FR  38206  at  38250),  the  Panel  stated 
that  titaniuni  dioxide  is  recognized  as 
an  effective  opaque  chemical  for  use  as 
a  physical  sunscreen  because  it  reflects 
and  scatters  both  UV  (290  to  400 
nanometers  (nm))  and  visible  light  (400 
to  700  nm)  radiation,  rather  than 
absorbing  the  rays,  thereby  providing  a 
barrier  for  sun-sensitive  individuals. 
The  Panel  concluded  that  titanivun 
dioxide  was  both  safe  and  effective  for 
sunscreen  use.  The  Panel  classified  zinc 
oxide  as  an  inactive  ingredient  (43  FR 
38206  at  38208)  and  did  not  review  it 
for  safety  and  effectiveness. 

In  the  tentative  final  monograph  for 
OTC  sunscreen  drug  products  (58  FR 
28194),  the  agency  concurred  with  the 
Panel's  recommendation  on  titanium 
dioxide  and  proposed  to  classify  it  as  a 
Category  I  (generally  recognized  as  safe 
and  effective)  sunscreen  used  alone  or 
in  combination  with  other  Category  I 
sunscreens  (58  FR  28194  at  28295  to 
28296).  The  agency  reviewed  the  data 
on  zinc  oxide  that  had  been  submitted 
to  the  Panel  (one  study)  and  other 
available  data  emd  concluded  that  the 
data  were  insufficient  to  determine 
effectiveness.  The  agency  classified  zinc 
oxide  as  a  Category  III  (available  data 
are  insufficient  to  classify  as  safe  and 
effective  and  further  testing  is  required) 
sunscreen  (58  FR  28194  at  28213).  The 
agency  is  currently  evaluating 
additional  effectiveness  data  to  support 
Category  I  status  for  zinc  oxide  in  the 
final  monograph  for  OTC  sunscreen 
drug  products. 

There  has  been  a  renewed  interest  in 
incorporating  titanium  dioxide  and  zinc 
oxide  in  sunscreen  formulations 
because  these  ingredients  may  confer 
protection  for  a  broad  range  of  the  UV 
spectrum.  In  addition,  ultra-fine  forms 
of  these  ingredients  have  been 
developed  that  are  more  esthetically 
pleasing  (Refs.  2,  3,  and  4). 

Sunscreens  have  been  generally 
classified  as  chemical  (organic)  or 
physical  (inorganic),  depending  on 
whether  they  absorb  specific 
wavelength  bands  of  UV  radiation  or 
reflect  and  scatter  UV  radiation. 
Although  titanium  dioxide  and  zinc 
oxide  have  been  described  as 
chemically  inert  ingredients  that 
attenuate  through  reflection  and 
scattering,  new  data  and  information 
indicate  that  they  also  absorb  UV 
radiation,  as  well  as  scatter  visible  light 
(Ref.  5).  Various  authors  (Refs.  5  through 
10)  have  shown  that  these  ingredients 
exhibit  a  semiconductor  optical 
absorption  gap.  They  absorb  most 
radiation  at  wavelengths  shorter  than 
the  gap  (approximately  380  nm)  and 


scatter  radiation  at  wavelengths  longer 
than  the  gap.  When  titanium  dioxide 
and  zinc  oxide  are  irradiated  writh  light 
containing  energy  greater  than  the  gap 
(approximately  3  electron  volts),  an 
electron  from  the  valence  band  can  be 
excited  to  the  conduction  band,  thus 
creating  an  electron-hole  pair.  Because 
of  these  semiconductor  properties, 
titanium  dioxide  and  zinc  oxide  have 
been  used  as  photocatalysts  to  degrade 
organic  substances  and  pesticides  in  the 
enviroiunent  (Refs.  11  through  15).  In 
addition,  titanium  dioxide  is  being 
currently  developed  as  a  photooxidative 
self-cleaning  and/or  biocidal  coating  for 
industrial  surfaces  (Ref.  16). 

In  vitro,  it  has  been  demonstrated  that 
titanium  dioxide  in  the  presence  of  UV 
radiation  can  be  cytotoxic  to  certain 
cancer  cells  (HeLa  cells  and  T-24 
hiunan  bladder  cancer  cells)  even 
though  titanium  dioxide  or  UV  radiation 
alone  were  nontoxic  under  study 
conditions  (Refs.  17  and  18).  Because 
these  cells  are  transformed  cell  lines 
and  are  not  normal  human  cells,  the 
relevance  of  these  in  vitro  findings  to 
sunscreen  use  by  humans  (i.e.,  in 
simlight)  is  not  known  for  zinc  oxide 
and  titanium  dioxide. 

Mineral  components,  particle  size, 
surface  area,  crystalline  structure, 
particle  coatings,  pH  of  the  medium, 
differences  in  the  refi-active  index  of 
medium,  and  other  properties  of  the 
formulation  may  affect  the  photocatalyst 
properties  of  titanium  dioxide  (Refs.  2 
through  5  and  19  through  22).  These, 
characteristics  are  not  mentioned  in  the 
United  States  Pharmacopeia  (USP) 
compendial  monographs,  which  contain 
no  discussion  of  trace  ions  that  may 
affect  the  absorption  band  gap  between 
the  valence  and  conduction  bands  or 
electronic  energy  levels,  e.g.,  the  range 
of  wavelengths  that  are  absorbed. 

The  agency  would  Uke  to  receive 
information  and  data  that  address  the 
foUovmig  issues:  (1)  Characterize  the 
potential  systemic  absorption  and  long- 
term  safety  of  the  topical  application  of 
titanium  dioxide  and/or  zinc  oxide  in 
sunscreen  drug  products;  (2)  ascertain 
whether  titanium  dioxide  and/or  zinc 
oxide  in  sunscreen  drug  products  can, 
under  conditions  of  combination  with 
certain  ingredients,  time,  temperature, 
and/or  exposure  to  water, 
photocatalyze.  If  so,  determine  whether 
this  occurs  at  a  rate  such  that  the 
effectiveness  of  the  sunscreen  drug 
products  would  be  significantly 
reduced;  and  (3)  determine  whetBer 
ciurent  compendial  monograph 
specifications  are  sufficient  to  ensure 
manufacture  of  safe  and  effective  . 
titanium  dioxide  and/or  zinc  oxide  in 
sunscreen  drug  products. 


B.  Photochemistry  and  photobiology  of 
sunscreen  ingredients  alone  and  in 
combination 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  simscreen  drug 
products  (43  FR  38206),  the  Panel 
recommended  that  21  ingredients  be 
considered  generally  recognized  as  safe 
and  effective  as  OTC  sunscreens.  Based 
on  the  available  data,  the  Panel 
determined  that  these  simscreens  could 
be  used  alone  or  in  any  combination 
(without  reference  to  final  formulation) 
as  long  as  the  finished  product  has  a 
minimum  sun  protectant  factor  (SPF)  of 
2.  For  the  majority  of  these  iiigredients, 
the  available  data  consisted  of  short- 
term  anim.al  and  human  toxicity  studies 
on  individual  ingredients  in  the  absence 
of  UV  radiation. 

In  the  tentative  final  monograph  for 
OTC  sunscreen  drug  products  (58  FR 
28194),  the  agency  concurred  with  most 
of  the  Panel's  recommendations  and 
classified  20  of  the  21  ingredients  as 
Category  I  sunscreens  when  used  alone 
or  in  combination  vnth  other  Category  I 
sunscreens  (58  FR  28194  at  28295  to 
28296).  Padimate  A  was  classified  as 
Category  II  (concentrations  5  percent  or 
higher)  and  Category  III  (concentrations 
less  than  5  percent)  on  the  basis  of  data 
and  information  on  its  phototoxicity 
that  was  not  available  to  the  Panel  at  the 
time  of  its  review  (58  FR  28194  at 
28211). 

Consumers'  increased  awareness  of 
the  need  to  protect  themselves  against 
the  harmful  effects  of  both  UVA  (320  to 
400  nm)  and  UVB  (290  to  320  mn) 
radiation  has  created  a  demand  for 
sunscreen  products  wdth  higher  SPF's 
and  better  broad-spectrum  (290  to  400 
nm)  protection  of  longer  duration. 
Manufacturers  have  responded  by 
creating  products  with  higher  SPF's  that 
claim  to  provide  protection  against  both 
UVA  and  UVB  radiation.  Manufacturing 
products  with  such  characteristics  often 
requires  that  the  products  contain 
combinations  of  several  Category  I 
sunscreen  ingredients  (usually  three  or 
more)  that  absorb  over  different  parts  of 
the  UV  spectrum. 

The  agency  is  interested  in  the 
photostabili^  of  sunscreen  ingredients 
and  the  effects  that  a  lack  of  stability 
could  have  on  these  sunscreen  products. 
Some  sunscreen  ingredients  may 
undergo  photodegradation  (Refs.  23 
throu^  29),  producing  byproducts 
which  may  affect  product  safety  or 
effectiveness  (Refs.  30  through  35). 
Photodegradation  of  some  active 
sunscreen  ingredients  may  occtir  in  the 
presence  of  certain  inactive  ingredients 
(Refs.  36  and  37). 
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Therefore,  the  agency  is  interested  in 
photostability  methodologies  for 
sunscreen  ingredients.  The  agency 
would  like  to  know  how  to  test  the 
photostability  of  sunscreen  ingredients 
and  to  characterize  potential  byproducts 
in  sunscreen  product  combinations  and 
in  different  formulations. 

The  agency  is  interested  in  data  and 
information  on  the  following  issues:  (1) 
The  potential  of  active  sunscreen 
ingredients,  alone  and  in  combination, 
to  interact  in  the  presence  of  UV 
radiation  and/or  certain  inactive 
ingredients;  (2)  characterization  of 
potential  byproducts  of  such 
interactions  and  description  of  impact, 
if  any,  on  safety  or  effectiveness  of  final 
simscreen  formulations;  and  (3) 
descriptive  measurement  methods  and 
characterization  of  local  or  possible 
systemic  effects  in  vivo. 

The  agency  has  concluded  that  it 
would  be  in  the  public  interest  to  hold 
a  public  meeting,  in  accordance  with  21 
CFR  10  65.  to  discuss  the  issues 
associated  with  the  photochemistry  and 
photobiology  of  sunscreens.  The 
proposed  rulemaking  for  OTC  sunscreen 
drug  products  involves  21  CFR  parts 
352.  700.  and  740;  however,  the 
discussion  at  the  public  meeting  will  be 
limited  to  proposed  part  352,  i.e., 
sunscreens  for  use  as  OTC  drugs. 

.\nv  individual  or  group  interested  in 
making  a  presentation  at  the  meeting 
should  contact  Donald  Oobbs  (address 
above).  Presentations  should  only 
address  the  issues  listed  in  this  notice. 
Persons  interested  in  participating  in 
the  meeting  must  also  send  a  notice  of 
participation  on  or  before  September  6, 
1996,  to  the  Dockets  Management 
Branch  (address  above).  All  notices  of 
participation  submitted  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
notice  and  should  contain  the  following 
information:  Name,  address,  telephone 
number,  business  affiliation,  if  any,  of 
the  person  desiring  to  make  a 
presentation,  summary  of  the 
presentation,  and  the  approximate 
amount  of  time  requested  for  the 
presentation. 

Groups  having  similar  interests  are 
requested  to  consolidate  their  comments 
and  present  them  through  a  single 
representative.  Depending  on  the  time 
available  and  the  number  of 
participants,  FDA  may  require  joint 
■presentations  by  persons  with  common 
interests  Ahev  reviewing  the  notices  of 
participation,  FDA  will  notify  each 
participant  of  the  schedule  and  time 
allotted  to  each  person. 

The  administrative  record  for  the  OTC 
sunscreen  drug  products  rulemaking  is 
being  reopened  to  specifically  allow  for 


comments  on  matters  raised  in  this 
notice  and  at  the  meeting.  The  agency 
requests  data  and  information  regarding 
the  photochemistry  and  photobiology  of 
simscreens  from  any  interested  person. 
Any  individual  or  group  may,  on  or 
before  December  6, 1996,  submit  to  the 
Dockets  Management  Branch  (address 
above),  comments  and  data  specifically 
limited  and  relevant  to  the  issues  in  this 
notice  or  addressed  at  the  meeting.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  All  comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  The  administrative  record 
will  remain  open  until  £>ecember  6, 
19S6. 
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Dated:  August  9,  1996. 

WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 
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BILLING  CODE  4160-01-f 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1.31,  35a,  301.  502,  503, 
509,  513,  514,  516,  517,  520  and  521 

riNTL-062-90.  INTL-0032-93:  INTL-52-86; 

INTL-^2-94j 

RIN  1545-A027:  1545-AR90;  1545-AL99: 
1545-ATOO 

General  Revision  of  Regulations 
Relating  to  Withholding  of  Tax  on 
Certain  U.S.  Source  Income  Paid  to 
Foreign  Persons  and  Related 
Collection,  Refunds,  and  Credits; 
Revision  of  Information  Reporting  and 
Backup  Withholding  Regulations;  and 
Removal  of  Regulations  Under  Part 
35a  and  of  Certain  Regulations  Under 
Income  Tax  Treaties;  Correction 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 


Summary:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTL-O62-90;  INTL-0032- 
93:  INTL-52-86;  INTL-52-94)  which 
was  pubUshed  in  the  Federal  Register 
for  Monday,  April  22. 1996  (61  FR 
17614).  The  notice  of  proposed 
rulemaking  relates  to  the  withholding  of 
income  tax  under  sections  1441  and 
1442  on  certain  U.S.  source  income  paid 
to  foreign  persons,  the  related  tax 
deposit  and  reporting  requirements 
under  section  1461,  and  the  related 
collection,  refunds,  and  credits  of 
withheld  tax  under  sections  1461 
through  1463  and  section  6402.  In 
addition,  the  notice  of  proposed 
rulemaking  also  relates  to  the  statutory 
exemption  under  sections  871(h)  and 
881(c)  for  portfoHo  interest.  The  notice 
of  proposed  rulemaking  proposes  to 
remove  certain  temporary  employment 
tax  regulations  under  the  Interest  and 
Dividend  Compliance  Act  of  1983  and 
to  amend  existing  regulations  under 
sections  6041A  and  6050N.  The  notice 
of  proposed  rulemaking  abo  proposes 
changes  to  proposed  regulations 
contained  in  project  number  INTL-52- 
86,  published  on  February  29,  1988  (53 
FR  5991)  under  sections  6041,  6042, 
6045,  and  6049.  The  document  proposes 
related  changes  to  the  regulations  under 
sections  163(f),  165(j),  3401.  3406,  6114, 
and  6413  and  proposes  further  changes 
to  the  proposed  regulations  under 
section  6109  contained  in  project 
number  IL-0024-94  published  on  June 
8, 1995  (60  FR  30211).  The  document 
proposes  to  remove  certain  regulations 
under  income  tax  treaties. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Garlett,  (202)  622-3880  for 
questions  on  proposed  reguladons 
under  sections  1441,  1442,  1461,  1462, 
1463.  3401,  6402,  and  6413;  Gwendolyn 
Stanley,  (202)  622-3860  for  questions 
on  payments  to  partnerships;  Carl 
Cooper,  (202)  622-3840  for  questions  on 
proposed  regulations  under  section 
163(f),  165(j),  871(h)  and  881(c)  and  on 
withholding  agreements;  Teresa 
Burridge  Hughes,  (202)  622-3880  for 
questions  on  proposed  regulations 
under  section  6041  through  6049, 
6050N;  Teresa  Burridge  Hughes,  (202) 
622-3880  and  Renay  France,  (202)  622- 
4910  for  questions  on  proposed 
regulations  under  section  3406;  Ehssa 
Shendalman,  (202)  622-3870  on 
proposed  regulations  under  sections 
6045  and  6049  relating  to  the  reporting 
of  payments  made  in  a  currency  other 
than  the  U.S.  dollar  or  transactions 
subject  to  section  988;  Lilo  Hester,  (202) 
874-1490  for  questions  on  proposed 
regulations  under  section  6109;  David  F. 
Bergkuist,  (202)  622-3860  for  questions 


on  proposed  regulations  under  section 
6114  (numbers  are  not  toll-free). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
are  under  sections  163(0, 165(j),  871. 
881. 1441, 1442,  1461,  1462,  1463.  3401, 
3406,  6041,  6041  A,  6042.  6045.  6049. 
6050N.  6109,  6114.  6402.  and  6413  of 
the  Internal  Revenue  Code. 

Need  for  Correction 

As  pubUshed.  the  notice  of  proposed 
rulemaking  {INTL-062-90;  INTL-0032- 
93;  INTL-52-86;  INTL-52-94)  contain 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  (INTL- 
062-90;  INTL-0032-93;  INTL-52-86; 
INTL-52-94)  which  is  the  subject  of  FR 
Doc.  96-8936  is  corrected  as  follows: 

1.  On  page  17619,  colimin  1.  in  the 
preamble  following  the  paragraph 
heading  "Section  1.165-12  Denial  of 
Deduction  for  losses  on  Registration- 
Required  Obligations  Not  in  Registered 
Form",  the  last  line  in  the  first 
paragraph  is  corrected  to  read  "in 
Section  35a.9999-4T.  A-5  that  the 
person  is  not  a  U.S.  person.",  and  the 
italicized  heading  preceding  the  second 
paragraph  is  removed. 

2.  On  page  17621,  colunm  1,  in  the 
preamble  following  the  paragraph 
heading  "Section  1.1441-1  Requirement 
for  the  Wittiholding  of  Tax  on  Payments 
to  Foreign  Persons",  line  16  from  the  top 
of  the  coliunn,  the  language  "continue 
to  apply  trusts.  See  §  1.1441-"  is 
corrected  to  read  "continue  to  apply  to 
trusts.  See  §1.1441-". 

3.  On  page  17621,  column  3.  in  the 
preamble  following  the  paragraph 
heading  "Section  1.1441-1  Requirement 
for  tJxe  WithJiolding  of  Tax  on  Payments 
to  Foreign  Persons",  the  second  hill 
paragraph,  line  3  from  the  bottom  of  the 
paragraph,  the  language  "§  1.9999-5(b), 
A9  and  that  are  proposed"  is  corrected 
to  read  "§  35a.9999-5(b).  A-9  and  that 
are  proposed". 

4.  On  page  17626,  column  3,  in  the 
preamble  following  the  paragraph 
heading  "Section  1.1441-4  Certain 
Exemptions  From  Withholding"  the  first 
full  paragraph,  Une  11,  the  language 
"(which  expired  on  February,  1993).  A" 
is  corrected  to  read  "(which  expired  on 
February  2,  1993).  A". 

5.  On  page  17628,  column  2,  in  the- 
preamble  under  the  paragraph  heading 
"Section  1.1441-7  General  Provisions 
Relating  to  Withholding  Agents",  the 


42402  Federal  Register  /  Vol.  61,  No.  159  /  Thursday,  August  15,  1996  /  Proposed  Rules 


ISS 


italicized  second  paragraph  from  the 
bottom  of  the  column,  is  corrected  to 
read  as  follows: 

Section  1.1441-7(b)(3)  of  the  existing 
regulations  is  proposed  to  be  removed, 
pending  comments  on  the  continuing 
necessity  of  providing  guidance  on  tax- 
free  covenant  bonds. 

6.  On  page  17630,  colimm  2.  in  the 
preamble  under  the  paragraph  heading 
"Section  1.1461-1  Deposit  and  Return 
of  Tax  Withheld",  the  last  two 
paragraphs  under  that  paragraph 
heading  are  merged. 

7.  On  page  17632,  column  1,  in  the 
jMreamble  following  the  paragraph 
heading  "Section  31.3401(a)(6)-l(e) 
Income  Exempt  From  Income  Tax",  line 
1 8  from  the  top  of  the  column,  the 
language  "withholding  certificate 
should  to  be"  is  corrected  to  read 
"withholding  certificate  should  be". 

§1.871-14     [Corrected] 

8.  On  page  17633.  column  2,  §  1.871- 
14  (a),  line  4  from  the  top  of  the  colimin, 
the  language  "871(h)  or  882(a)  if  such 
interest  is'  is  corrected  to  read  "871(b) 
or  882(a)  if  such  interest  is". 

§1.1441-1     (Corrected] 

9.  On  page  17635,  column  1, 

§  1.1441-1  (b),  line  10.  the  language  "of 
tax  and  for  the  withholding  agent"  is 
corrected  to  read  "of  tax  and  for  which 
the  withholding  agent". 
•     10.  On  page  17636,  column  2, 
§  1.1441-1  (c)(6)(ii)(B),  line  17  from  the 
top  of  the  column,  the  language 
"payments  made  to  a  single  foreign 
entity"  is  corrected  to  read  "payments 
made  to  a  single  foreign  entity". 

11  On  page  17637.  column  3, 
§  1.144 1-1  (e)(3)(ii)(E),  line  1,  the 
language  "If  the  information  is  not 
assimiing"  is  corrected  to  read  "If  the 
qualified  intermediary  is  not  assiuning". 

12  On  page  17638,  column  2, 

§  1.1441-1  le)(4)(ii)(B).  line  10,  the 
language  "l(c)(2)(ii)  or  the  taxpayer 
identifying"  is  corrected  to  read 
"l(c)(2)(i)  or  the  taxpayer  identifying". 

13.  On  page  17641.  column  2, 

§  1.1441-1  (f)(3)(i),  line  4,  the  language 
"is  presumed  made  to  a  U.S.  person  if 
the"  is  corrected  to  read  "is  presiuned 
made  to  a  U.S.  person  unless  the". 

§1.1441-0    [Corrected] 

14.  On  page  17645.  column  3, 
§1.1441-3  (e)(2),  line  17,  the  language 
"dollar  amounts  withheld  from  year  to" 
is  corrected  to  read  "dollar  amoimts 
withheld  and  from  year  to". 

§1.1441-4    [Corrected] 

15.  On  page  17b4  7,  column  2, 

§  1.1441-4  (b)(2)(ii)  introductory  text, 
line  6,  the  language  "the  penalties  of 


perjury,  and  contain  the"  is  corrected  to 
read  "penalties  of  perjury,  and  contain 
the". 

16.  On  page  17648,  column  2, 

§  1.1441-4  (f)(2),  line  3,  the  language  "a 
date  that  is  60  days  after  the  date  these" 
is  corrected  to  read  "the  date  that  is  60 
days  after  the  date  these". 

§1.1441-6    [Corrected] 

17.  On  page  17649,  column  3, 

§  1.1441-6  (b)(1),  line  22  from  the  top  of 
the  colimm,  the  language  "meaning  of 
section  267(b)  and  707(b),"  is  corrected 
to  read  "meaning  of  section  267(b)  or 
707(b),". 

18.  On  page  17649,  column  3, 

§  1.1441-6  (b)(1).  lines  31  and  32  from 
the  top  of  the  colunm,  the  language 
"this  chapter.  See  paragraph  (d)  of  this 
section  for  circumstances  under  which" 
is  corrected  to  read  "this  chapter.  See 
§  1.1441-l(e)(4)(v)  for  circimistances 
tmder  which". 

§1.1461-2    [Corrected] 

19.  On  page  17656,  column  3, 

§  1.1461-2  (a)(2)(ii),  line  8,  the  language 
"must  provide  a  copy  or  such  receipt 
to"  is  corrected  to  read  "must  provide 
a  copy  of  such  receipt  to". 

§1.8041-1     [Correciedl 

20.  On  page  17657,  colimwi  3, 
§  1.6041-1  (a)(l)(ii),  line  14,  the 
language  "royalties);  or  section  6050P(a) 
or  (b)"  is  corrected  to  read  "royalties); 
or  section  6050P(a)  and  (b)". 

§  1 .6041  -4    [Corrected] 

21.  On  page  17658,  colvunn  2, 

§  1.6041-4  (b)(1),  line  8,  the  language 
"middleman.  The  term  middleman"  is 
corrected  to  read  "middleman  and  the 
term  middleman". 

22.  On  page  17658,  column  3, 

§  1.6041-4  (d),  line  10,  the  language 
"furnished  such  certification  or"  is 
corrected  to  read  "furnished  required 
certification  or". 

§1.6045-1    [Corrected] 

23.  On  page  17660,  column  3, 
amendatory  instruction  4.  under  "Par. 
34.",  is  corrected  to  read  as  follows: 

4.  Revising  paragraph  (g)(1)  heading; 
removing  paragraph  (g)(1)  introductory 
text;  and  revising  paragraphs  (g)(l)(i) 
and  (g)(2)  through  (g)(4). 

24.  On  page  17661,  column  2, 

§  1.6045-1  (g)(4)(ii),  last  line  in  the 
column,  the  language  "holds  a  valid 
Form  W-8  on  a  date  that"  is  corrected 
to  read  "holds  a  vafid  Form  W-8  on  the 
date  that". 

§1.6049-4    [Corrected] 

25.  On  page  17662.  column  1. 

§  1.6049-1  (c)(l)(ii)(A)(6).  line  2  from 
the  top  of  the  coliuim,  the  language 


"established  on  or  before  a  date  that  is 
60"  is  corrected  to  read  "established  on 
or  before  the  date  that  is  60". 

§1.6049-5    [Corrected] 

26.  On  page  17664,  column  1, 

§  1.6049-5  (g)(2).  line  2.  the  language 
"holds  a  valid  Form  \V-8  on  a  date  that" 
is  corrected  to  read  "holds  a  valid  Form 
W-8  on  the  date  that" 

§1.6050N-1     [Corrected] 

27.  On  page  17664,  column  3, 

§  1.6050N-1  (e)(2),  line  2,  the  language 
"holds  a  valid  Form  W-8  on  a  date  that" 
is  corrected  to  read  "holds  a  valid  Form 
W-8  on  the  date  that". 

§31.3406(g)-1     [Corrected] 

28.  Un  page  17665,  column  2, 

§  31.3406(g)-l  (e),  line  10,  the  language 
"evidence  described  in  §  1.6049- 
5(2)(ii)"  is  corrected  to  read  "evidence 
described  in  §  1.6049-5(c)(2)(ii)". 

§301.6114-1     [Corrected] 

29.  On  page  17666,  column  2, 
amendatory  instruction  3.  imder  "Par. 
49."  is  corrected  to  read  as  follows: 

3.  Revising  paragraphs  (c)(1)  and 
(d)(4)(v). 
The  revisions  read  as  follows: 

§301.6114-1     [Corrected] 

30.  On  page  17665,  column  3, 
§301.6114-1  (a)(l)(ii),  line  7  from  the 
top  of  the  column,  the  language  "under 
the  penalties  of  perjury  (as  well"  is 
corrected  to  read  "under  penalties  of 
perjury  (as  well". 

Cyntliia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel(Corporate). 

[PR  Doc.  96-20665  Filed  8-14-96;  8:45  am] 

B4LLING  CODE  4830-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-5552-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Intent  to  Delete 
USDOE  Hanford  1100  Area  from  the 
National  Priorities  List  Update:  Request 
for  Comments. 

SUMMARY:  The  Enviroiunental  Protection 
Agency  (EPA)  Region  10  announces  its 
intent  to  delete  the  USDOE  Hanford 
1100  Area  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 


UMI 
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on  this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  Part 
300  which  IS  the  Natjonai  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  as  amended. 
EP.*i  and  the  State  of  Washington 
Department  of  Ecology  [Ecology]  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES;  Comments  concerning  this  Site 
may  he  submitted  on  or  before 
September  lb.  lyyb. 
ADDRESSES:  Comments  may  be  mailed 
to:  Dave  Einan,  Environmental 
Protection  Agency,  712  Swift  Boulevard, 
Suite  5,  Richland.  Washington  99352. 
Comprehensive  information  on  this 
Site  is  available  through  the  public 
docket  which  is  available  for  viewing  at 
the  information  repository  at  the 
following  location:  DOE  Richland 
Public  Reading  Rpom.  Washington  State 
University.  Tn-Cities,  100  Sprout  Road, 
Room  130,  Richland,  Washington 
99352, 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Einan.  U.S.  EPA  Region  10,  712 
Swift  Boulevard,  Suite  5,  Richland, 
Washington  99352,  (509)  376-3883. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Introduction 

n.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

rV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  10  announces  its  intent  to 
delete  USDOE  Hanford  1100  Area  from 
the  National  Priorities  List  (NPL), 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  Part 
300.  and  request  comments  this 
deletion.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
risk  to  human  health  or  the 
environment.  As  described  in 
§  300.425(e)(3)  of  the  NCP.  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

EPA  vsrill  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
days  after  publication  of  this  document 
in  the  Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 


NPL.  Section  HI  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Hanford  1100  Area  Site 
and  explains  how  the  Site  meets  the 
deletion  criteria 

n.  NPL  Deletion  Criteria 

SecUon  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

ti)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required, 

(ii)  All  appropriate  response  under 
CERCLA  has  been  implemented,  and  no 
further  action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  pubUc  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  pubhc  health  and  the 
environment.  In  the  case  of  this  Site, 
where  maintenance  of  a  landfill  cap  and 
continued  groundwater  monitoring  is 
required,  EPA  will  conduct  Five- Year 
reviews  commencing  in  September 
1998.  If  new  information  becomes 
available  which  indicates  a  need  for 
further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPI.  without  the  application  of 
the  Hazard  Ranking  System. 

ni.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
EPA  Region  10  issued  a  final  close  out 
report  which  documented  the 
achievement  of  cleanup  goals;  (2) 
Ecology  concurred  with  the  proposed 
deletion  decision;  (3)  A  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials  and 
other  interested  parties  announcing  the 
commencement  of  a  30-day  public 
comment  period  on  EPA's  Notice  of 
Intent  to  Delete;  and,  (4)  All  relevant 
documents  have  been  made  available  for 


public  review  in  the  local  Site 
information  repositories. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  (^ligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  n  of  this  document,  40  CFR 
300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions. 

For  deletion  of  this  Site.  EPA's 
Regional  Office  wrill  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
publi(^ comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  action  in 
the  Federal  Register.  Generally,  the  hJPL 
will  reflect  deletions  in  the  final  update 
following  the  document.  Public  notices 
and  copies  of  the  Responsiveness 
Summary  wall  be  made  available  to 
local  residents  by  the  Regional  office. 

rV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
the  Agency's  rationale  for  the  proposal 
to  delete  this  Site  from  the  NPL. 

A.  Site  Background 

The  Hanford  Site,  operated  by  the 
U.S.  Department  of  Energy  (DOE),  was 
established  in  1943  to  produce  nuclear 
material  for  national  defense.  The 
Hanford  1100  Area  NPL  Site  consists  of 
two,  non-adjacent  areas  located  in  the 
southern  portion  of  the  Hanford  Site 
and  covers  less  than  5  square  miles.  The 
majority  of  the  NPL  Site  is  located 
adjacent  to  the  City  of  Richland.  The 
other  portion  is  located  on  the  Fitzner- 
Eberhardt  Arid  Lands  Ecology  (ALE) 
Reserve,  approximately  15  miles 
northwest  of  Richland. 

B.  History 

The  1100  Area  remains  active.  The 
portion  near  Richland  contains  the 
central  warehousing,  vehicle 
maintenance,  and  transportation 
distribution  center  for  the  entire 
Hanford  Site.  Waste  sites  include  a 
landfill,  french  drains,  underground 
tanks,  and  a  sand  pit  where  up  to  15,000 
gallons  of  waste  battery  acid  from 
vehicle  maintenance  may  have  been 
disposed.  The  portion  on  the  ALE  is  a 
former  NIKE  missile  base  and  control 
center  and  is  now  used  for  the  ALE 
headquarters.  The  missile  base 
contained  all  facilities  necessary  for 
missile  launching  and  maintenance,  as 
well  as  living  quarters  for  persoimel. 
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The  b.S.  Army  closed  and 
decommissioned  the  base  in  the  1960's. 

The  1 100  Area  was  placed  on  the  NPL 
in  November  1989  based  on  its 
proximitv  tn  groundwater  wells  used  to 
supply  dnnkjng  water  to  Richland.  In 
1989.  DOE.  with  oversight  provided  by 
EPA  and  Ecology,  began  a  remedial 
investigation  (RI)  to  characterize  the 
nature  and  extent  of  contamination  and 
to  assess  potential  risks  to  human  health 
and  the  environment. 

The  major  findings  of  the 
investigation  included: 

•  .\pproximately  130  cubic  yards  of 
soil  in  a  depression  were  contaminated 
in  an  unrecorded  spill  with  bis(2- 
ethylhexyijphthalate  at  up  to  25,000 
mg/kg. 

•  Approximately  165  cubic  yards  of 
soil  in  an  area  adjacent  to  a  parking  lot 
where  storm  water  runoff  collected  was 
contaminated  with  polychlorinated 
biphenyls  (PCBs)  up  to  42  mg/kg. 

•  A  landfill  used  for  disposal  of  office 
and  construction  waste,  asbestos, 
sewage  sludge,  and  fly  ash  had  asbestos- 
containing  debris  throughout  the 
landfill  and  a  localized  area  of  soil 
contaminated  with  PCBs  up  to  100  mg/ 
kg. 

•  Groundwater  in  the  vicinity  of  the 
landfill  was  found  to  be  contaminated 
with  trichloroethene  and  nitrate  above 
MCLs,  although  these  contaminants 
were  not  found  in  the  landfill  itself.  The 
same  contaminants  were  found  beneath 
an  adjacent,  upgradient  facility. 

•  .\n  additional  fifty  waste  sites  were 
identified  as  potentially  being 
contaminated  above  health-based 
cleanup  standards.  These  sites  would  be 
fully  evaluated  during  remedial  design. 
The  sites  primarily  consist  of  tanks  that 
were  used  for  fuel  and  chemical  solvent 
storage,  electrical  transformers  and 
pads,  spills,  and  disposal  areas. 

Based  on  the  results  of  the  RI  and  risk 
assessment,  a  Record  of  Decision  was 
signed  on  September  30,  1993.  The 
major  components  of  the  selected 
remedy  included; 

•  Soil  and  debris  contaminated  above 
cleanup  standards  would  be  excavated 
and  disposed  of  off-site  at  a  permitted 
facility. 

•  Contaminated  soil  from  the  bis(2- 
ethylhexvUphthalafe  spill  would  be 
incinerated  at  an  off-site  facility. 

•  The  landfill  with  asbestos- 
containing  debris  would  be  closed  as  an 
asbestos  landfill. 

•  A  groundwater  monitoring  program 
would  be  implemented  until 
contaminant  levels  allowed  for 
unlimited  use  and  unrestricted 
exposure. 


•  Institutional  controls  would  be 
implemented  for  the  asbestos  landfill 
and  the  groundwater. 

All  remedial  actions  were  completed 
by  December  1995.  The  final  closeout 
report  signed  in  July  1996  documents 
that  the  objectives  of  the  remedial 
actions  were  met. 

Consistent  with  EPA  guidance,  a  five- 
year  reviejw  of  this  project  is  necessary 
to  ensure  the  continued  protection  of 
hiunan  health  and  the  environment.  The 
review  will  be  conducted  in  accordaince 
with  OSWER  Directive  9355.7-02, 
"Structure  and  Components  of  Five- 
Year  Reviews". 

C.  Public  Participation 

Commimity  input  has  been  sought 
throughout  the  cleanup  of  the  Hanford 
1100  Area  Site.  Community  relations 
activities  have  included  public  review 
of  the  proposed  cleanup  plan,  a  public 
meeting  prior  to  signing  of  the  ROD, 
several  public  notices  in  local 
newspapers,  and  routine  public  notices 
regarding  the  cleanup  progress.  A  copy 
of  the  Deletion  Docket  can  be  reviewed 
by  the  public  at  the  DOE  Richland 
Public  Reading  Room  in  Richland,  The 
Deletion  Docket  includes  this 
docvunent,  the  ROD,  the  Field  Reports 
from  the  remedial  action,  and  the  Final 
Site  Closeout  Report.  EPA  Region  10 
will  also  aimounce  the  availability  of 
the  Deletion  Docket  for  public  review  in 
a  local  newspaper  and  informational 
fact  sheet. 

One  of  the  three  criteria  for  deletion 
specified  that  EPA  may  delete  a  site 
from  the  NPL  if  "responsible  parties  or 
other  parties  have  implemented  all 
appropriate  response  actions  required." 
EPA,  with  concurrence  of  Ecology, 
believes  that  this  criterion  for  deletion 
has  been  met.  Subsequently,  EPA  is 
proposing  deletion  from  this  Site  from 
the  NPL.  Docvunents  supporting  this 
action  are  available  from  the  docket. 

Dated:  August  6,  1996. 
Randall  F.  Smith, 

Acting  Regional  Administrator.  Region  10. 
(FR  Doc.  96-20590  Filed  8-14-06;  8:45  am] 
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40CFRPart300 

[FRL-6552-6] 

National  Oil  and  Hazardous 
SuDstances  Pollution  Contingency 
Plan,  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Delete  Alcoa 
(Vancouver  Smelter)  NPL  Site  from  the 


National  Priorities  List  Update:  Request 
for  Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EP.A)  Region  10  announces  its 
intent  to  delete  the  .Mcoa  (Vancouver 
Smelter)  NPL  Site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  proposed  action.  The 
NPL  constitutes  Appendix  B  of  40  CFR 
part  300  which  is  the  .National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
-Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Washington 
Department  of  Ecology  (Ecology)  have 
determined  that  the  Sue  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before 
September  16,  1996. 
ADDRESSES:  Comments  may  be  mailed 
to:  Lynda  Priddy,  Environmental 
Protection  Agency.  12Q0  Sixth  .Avenue, 
Mail  Stop  ECL-113,  Seattle,  Washington 
98101 

Comprehensive  information  on  this 
Site  is  available  through  Ecology  which 
is  available  for  viewing  at  the  Alcoa  Site 
information  .'•epositones  at  the  following 
locations: 
Fort  Vancouver  Regional  Library,  Main 

Branch,  1007  East  Mill  Plain  Blvd., 

Vancouver.  WA  98633 
Washington  Department  of  Ecology, 

Industrial  Section,  2404  Chandler 

Court  SW,  Suite  200,  Olympia,  WA 

98502. 

The  deletion  docket  for  the  deletion  of 
the  Alcoa  Site  is  available  through  EPA 
at  the  following  locations: 
U.S.  Envirorunental  Protection  Agency, 

Region  10,  1200  6th  Street,  Records 

Center.  Seattle,  WA  98115 
Fort  Vancouver  Regional  Library,  Main 

Branch,  1007  East  Mill  Plain  Blvd., 

Vancouver,  WA  98633 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Priddy,  U.S.  EPA  Region  10,  1200 
Sixth  Avenue,  Mail  Stop:  ECL-113, 
Seattle.  Washington  98101,  (206)  553- 
1987. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  DeleUon  Criteria 
M.  Deletion  Procedures 

rV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  Environn.8T^ital  Protection  .Agency 
(EPA)  Region  10  announces  its  intent  to 
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delete  a  site  fj-om  the  National  Priorities 
List  (NPL)  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  [NCP],  40  CFR  Part 
300,  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
risk  to  human  health  or  the 
environment.  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remedn  eligible  for  federal 
Fund-financed  remedial  actions  or  state 
action  under  the  Model  Toxics  Control 
Act  (MTCA)  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
actions. 

EPA  plans  to  delete  the  Alcoa 
(Vancouver  Smelter)  Site  ("Site")  at 
5701  NW  Lower  River  Road,  Vancouver, 
Washington,  from  the  NPL. 

EPA  will  accept  comments  on  the 
plan  to  delete  this  Site  for  thirty  days 
after  publication  of  this  document  in  the 
Federal  Register. 

Section  11  of  this  docxunent  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Alcoa  (Vancouver 
Smelter)  NPL  Site  and  explains  how  the 
Site  meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  "releases"  (sites)  may  be 
deleted  from,  or  recategorized  on  the 
NPL  where  no  further  response  is 
appropriaite.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  writh  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

(li)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate,  or 

(lii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
imrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  hiunan  health  and  the 
enviroiunent.  In  the  case  of  the  Alcoa 
Site,  hazardous  substances  remain  at  the 
Site  above  health-based  levels, 
therefore,  access  to  the  Site  has  been 
restricted,  deed  restrictions  and 


institutional  controls  have  been 
imposed,  groundwater  monitoring  and 
periodic  five-year  reviews  will  be 
required.  In  addition,  in  the  event  that 
there  is  a  significant  release  from  a  site 
deleted  from  the  NPL,  the  site  may  be 
restored  to  the  NPL  without  application 
of  the  Hazard  Ranking  System. 

in.  Deletion  Procedures 

The  following  procedures  have  been 
used  for  the  intended  deletion  of  this 
Site:  (1)  Ecology  has  issued  a 
Preliminary  Close  Out  Report  (PCOR) 
which  documented  the  completion  of 
remedial  activities;  (2)  Ecology  has 
issued  a  letter  certifying  that  no  further 
remedial  action  is  expected  and  that  the 
remedy  is  protective  of  human  health 
and  the  environment;  (3)  EPA  has 
conciured  with  Ecology's  finding  that 
the  remedy  is  protective  of  human 
health  andthe  enviroiunent;  (4)  Ecology 
has  concurred  with  the  proposed 
deletion  decision;  (5)  A  notice  has  been 
published  in  the  local  newspaper  and 
distributed  to  appropriate  federal,  state, 
and  local  officials  and  other  interested 
parties  aimoimcing  the  conmfiencement 
of  a  30-day  pubUc  comment  period  on 
EPA's  Notice  of  Intent  to  Delete;  and,  (6) 
All  relevant  docvunents  have  been  made 
available  for  public  review  in  the  local 
Site  information  repositories. 

Deletion  of  the  Site  from  the  NPL  does 
not  in  itself,  create,  alter  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  piu^oses  to  assist  Agency 
management.  As  mentioned  in  section  D 
of  this  document,  40  CFR  300.425  (e)(3) 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eUgibifity  for 
future  federal  Fund-financed  response 
actions  or  futiue  actions  under  the 
state's  MTCA. 

EPA's  Regional  Office  v^ll  accept  and 
evaluate  pubUc  comments  on  the  EPA's 
Notice  of  Intent  to  Delete  before  making 
a  final  decision.  The  Agency  v^rill 
prepare  a  Responsiveness  Summary  if 
any  significant  public  comments  are 
received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  action  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  placed  in  the  local  repositories 
and  made  available  to  local  residents  by 
the  Regional  Office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
the  Agency's  rationale  for  the  intention 
to  delete  the  Site  irom  the  NPL. 


A.  Site  Background 

TTie  Alcoa  Site  in  located  in 
Vancouver,  Qark  Coimty,  Washington, 
approximately  three  miles  northwest  of 
downtowrn  Vancouver,  Washington  and 
approximately  300  to  500  feet  north  of 
the  Columbia  River.  The  site  is  found  at 
the  southeastern  comer  of  the 
VANALCO  smelter  complex  located  at 
5701  NW  Lower  River  Road,  Vancouver. 
The  site  has  been  used  for  industrial 
purposes  since  World  War  11  and  is 
currently  zoned  for  heavy  industry.  The 
area  is  changing  from  a  mixtiire  of 
agriculture  and  heavy  industry  to 
commercial  and  heavy  industry.  The 
site  consists  of  three  waste  piles, 
contaminated  soil  under  waste  piles  and 
subsurface  contaminated  strata  and 
groundwater. 

The  Alcoa  facility  has  produced 
aluminum  since  1940  using  the  Hall- 
Heroult  electrolytic  cell  process.  The 
process  is  an  electrochemical  reduction 
reaction  in  which  aluminum  oxide  is 
dissolved  in  a  bath  of  molten  salts 
(cryolite)  at  a  temperature  of  1760 
degrees.  An  electric  current  is  passed 
through  the  cell  causing  the  reduction  of 
aliunina  to  aluminum.  The  entire 
process  occurs  in  a  steel  shell  or  pot  that 
is  lined  with  insulation  material  and 
carbon,' known  as  potlining. 

In  order  to  retain  the  purity  of  the 
molten  aluminum  and  the  structural 
integrity  of  the  cell,  the  molten 
aluminum  and  cryohte  mixture  must  be 
kept  isolated  from  the  steel  shell  of  the 
pot.  Over  time,  the  carbon  lining 
materials  become  impregnated  with  the 
molten  cryolite  solution,  eventually 
threatening  the  integrity  of  the  steel  and 
carbon  shell.  The  pot  is  drained  and  the 
carbon  and  insulation  materials 
replaced.  The  carbon  that  is  removed 
from  failed  pots,  is  knovtm  as  spent 
potlining.  Spent  potlining  consists  of 
carbon,  fluoride,  aluminimia  and 
sodium,  with  minor  amounts  of 
calcium,  silica,  iron  and  cyanide  and  is 
a  listed  (K088)  dangerous  waste. 

B.  History 

*  Early  1950's-1973:  Spent  pot  lining 
was  shipped  off-site  to  the  Reynolds 
Aluminum  Plant  in  Livingston, 
Washington  and  recycled. 

*  1973-1981:  Pot  Uner  waste  piles 
were  formed  on  site.  They  were  not 
covered  and  were  exposed  to  normal 
precipitation.  Fluoride  and  cyanide 
leached  out  of  the  exposed  pot  liner  and 
contaminated  soils  and  ground  water 
below  the  piles. 

*  1977:  Alcoa  installed  nine  shallow 
monitoring  wells  in  the  vicinity  of  the 
three  waste  piles.  Sampling  of  these 
wells  discovered  groundwater 
contamination. 
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*  1978.  1981;  The  piles  were  covered 
with  plastic  and  clean  sand. 

*  1386:  As  a  result  of  increasing 
cyanide  in  the  monitoring  wells, 
Ecology  ordered  Alcoa  to  conduct  a 
program  to  assess  the  groundwater 
contamination  at  the  site  and  to  evaluate 
potential  cleanup  actions. 

*  1987.  .Mcoa  submitted  to  Ecology  a 
Remedial  Investigation  and  Feasibility 
Report  The  investigation  revealed  that 
the  groundwater  contamination 
extended  to  the  Columbia  River.  The 
report  identified  four  water  bearing 
zones  at  the  site,  three  of  which  were 
contaminated  with  concentrations  of 
cyanide  and  fluoride  above  drinking 
water  standards. 

*  1989:  EPA  identified  Ecolog}-  as  the 
Lead  Agency  for  cleanup  activities  at 
the  site.  The  Agency  for  Toxic 
Substances  and  Disease  Registry 
conducted  a  site  visit,  reviewed 
available  data  and  made  several 
recommendations  regarding 
remediation. 

*  1990:  The  site  was  placed  on  the 
NFL  by  EPA. 

*  1992:  Ecology  issued  a  final 
Cleanup  .^ctlon  Plan  (CAP)  under 
MTCA  and  filed  a  Consent  Decree  with 
Alcoa  in  State  Court.  Remedial  action 
was  started  and  completed.  Alcoa's  final 
remedial  action  report  was  submitted  to 
Ecology. 

*  1994  Remedial  requirements  of  the 
Consent  Decree  (described  in  the  next 
section)  have  been  met  by  Alcoa. 
Ecology  certifies  that  the  construction 
phase  has  been  completed. 

*  1996:  Ecology  issues  a  Preliminary 
Close  Out  Report  (PCOR)  and  certifies 
that  all  remedial  action  specified  in  the 
CAP  has  been  completed,  no  further 
action  is  expected  and  that  the  remedy 
is  protective  of  human  health  and  the 
environment, 

C.  Remedial  Action  Selected  and 
Implemented 

On  February  7, 1992.  Ecology,  as  the 
Lead  Agency  and  pursuant  to  MTCA, 
issued  the  CAP  (equivalent  to  the 
CERCLA  Record  of  Decision)  for  the 
Alcoa  Site.  The  CAP  hsts  the  cleanup 
goals  for  the  site,  presents  the  different 
cleanup  alternatives  that  were 
examined,  and  presents  Ecology's 
selected  site  cleanup  method.  The 
elements  of  the  selected  remedial  action 
and  a  description  of  the  remedial 
activities  performed,  are: 

*  Removal  of  op  proximo  tely  66, 000 
tons  (47,500  cubic  yards)  of  spent 
potlining  and  reclaimed  alumina 
insulation  and  disposal  at  a  RCRA- 
permitted  hazardous  waste  landfill. 

Source  control  was  accomplisned  by 
the  removal  of  71,758.91  tons  of  potiiner 


material  to  Chem-Security  Systems.  Inc.. 
Arlington.  Oregon,  a  permitted 
hazardous  waste  landfill.  The  potiiner 
material  was  excavated  by  using 
conventional  excavation  equipment. 

*  Characterization  of  soils  below 
existing  potlining  piles. 

The  contaminated  soils  beneath  the 
piles  were  sampled  for  cyanide  and 
fluoride  once  the  potiiner  was  removed. 

•  Capping  contaminated  soils  with  50 
mil  HDPE  or  40  mil  PVC  liner  and 
covering  with  two  feet  of  sand  with  top 
soil.  The  capped  area  shall  be  fenced 
and  graded  to  drain. 

A  50  mil  high  density  polyethylene 
(HDPE)  flexible  membrane  liner  was 
placed  on  compacted  sand.  The  liner 
extended  beyond  the  limits  of  the 
removed  pile.  A  one  foot  by  one  foot 
anchor  trench  was  excavated  around  the 
perimeter  of  the  cap  to  hold  the  liner  in 
place. 

Eighteen  to  twenty-four  inches  of 
clean  sand  was  placed  over  the  entire 
area.  The  sand  was  placed  so  the  capped 
area  would  drain  from  north  to  south. 
Upon  completion  of  the  sand  cover,  six 
inches  of  topsoil  was  placed  and 
compacted  over  the  capped  area.  The 
topsoil  was  hydroseeded  and  the 
capped  area  was  fenced  with  an  eight- 
foot  chfiin  link  fence.  The  purpose  of 
this  cap  is  to  minimize  further 
infiltration  of  water  into  the 
contaminated  soil  and  thereby  minimize 
or  prevent  further  leaching  of  the 
contamination  from  the  soil  into  the 
groundwater. 

Alcoa  has  inspected  and  performed 
maintenance  on  the  cap  on  a  quarterly 
during  the  regularly  scheduled 
groundwater  monitoring  activities. 
Maintenance  requirements  for  the  cap 
include  grading  to  maintain  proper  site 
drainage,  repair  of  any  erosion  or  areas 
of  distressed  vegetation,  and 
maintenance  of  site  perimeter  fencing 
and  warning  signs. 

•  Institutional  controls  to  prevent  the 
disruption  of  the  liner  and  withdrawal 
of  groundwater  from  the  contaminated 
plume. 

Alcoa  has  recorded  a  restrictive  land 
use  covenant  in  the  property  deed  for 
the  site  to  ensure  that  no  groundwater 
is  removed  for  domestic  purposes  from 
the  plume  and  that  there  is  no 
interference  with  the  cleanup  action. 
Alcoa  may  use  the  site  for  industrial 
purposes  consistent  with  the  remedial 
action  and  the  covenant.  If  the  levels  of 
fluoride  in  the  groundwater  reach  4.0 
mg/1  and  free  cyanide  in  groundwa^r 
reaches  0.2  mg/1,  levels  that  are  safe  for 
drinking,  Alcoa  or  the  subsequent 
owner  may  request  that  Ecology  remove 
the  requirement  for  a  restrictive 
covenant.  However.  Ecology  may  agree 


wit.h  that  request  only  after  a  public 
comment  period  and  insofar  as  the 
request  is  consistent  with  applicable 
law.  including  cleanup  standards. 

*  Continued  groundwater  and 
Columbia  River  surface  water 
monitoring.  Groundwater  remediation 
will  be  required  if  fluoride  and  cyanide 
concentrations  increase  near  the 
Columbia  River.  The  concentration  of 
cyanide  and  fluoride  will  have  to 
increase  to  levels  that  are  treatable. 

Subsurface  flow  into  the  Columbia 
River  is  from  the  deep  and  aquifer 
zones.  .Measurements  in  the  Columbia 
River  upstream  and  downstream  from 
the  Site  shou-  no  difference  in  cyanide 
and  fluoride  concentrations  which 
indicates  that  the  .'Mcoa  Site  is  not  a 
significant  source  of  these  contaminants 
to  the  Columbia  River.  Ecology 
estimates  that  seepage  of  contaminated 
groundwater  from  the  .\lcoa  Sste  into 
the  Columbia  River  would  add  0.001 
ppb  fluoride  and  0.000008  ppb  cyanide 
seepage — minimal  levels  of  fluoride  and 
cyanide — to  Columbia  River  water. 

D.  Characterization  of  Risk 

Prior  to  remediation,  the  preliminary 
environmental  pathways  of  concern 
related  to  the  potiiner  waste  piles  were 
groundwater  contamination  and  on-site 
soils. 

Removal  of  spent  potiiner  material 
and  insulation  from  the  site  and  capping 
the  area  of  contaminated  soil  has 
eliminated  potential  surface  exposure  to 
contaminated  soil  and  significantly 
reduced  the  source  of  groundwater 
contamination.  Four  years  of 
groundwater  monitoring  following  the 
remedial  action  indicate  that 
concentrations  of  cyeuiide  and  fluoride 
have  exceeded  MCLs  in  the 
groundwater  under  the  contaminated 
soil  at  certain  times.  Groundwater 
samples  taken  where  the  groundwater 
enters  the  Columbia  River  show  no 
detections  of  cyanide  or  fluoride. 
Ecology  does  not  believe  that  the 
drinking  water  well  one  mile  upgradient 
of  the  Site  is  threatened  because  the 
groundwater  is  not  expected  to  move 
upstream.  Monitoring  data  in  the 
upgradient  industrial  production  wells 
indicate  that  fluoride  and  cyanide  levels 
are  below  acceptable  drinking  water 
levels  or  MCLs,  however,  some 
monitoring  wells  upgradient,  within  600 
feet,  of  the  capped  area  have  shown 
exceedances  of  MCLs  for  cyanide  and 
fluoride.  .\\l  pathways  by  which 
environmental  receptors  could 
potentially  be  exposed  to  Site-related 
contaminants  have  been  eliminated. 

Since  hazardous  substances  remain 
on  Site,  operation  and  maintenance 
activities  for  the  cap  will  continue,  use 
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of  the  Site  has  been  restricted,  and 
institutional  controls  will  remain  in 
effect  (e.g.,  restricted  access  to  the  Site). 
A  long-term  groundwater  monitoring 
program  has  been  implemented  at  the 
Site.  In  addition,  the  Site  will  continue 
to  be  subject  to  periodic  five-year 
reviews  to  ensure  that  the  remedy 
remains  protective  of  human  health  and 
the  environment. 

E.  Other  Activities  at  the  Facility 

The  NPL  site  was  defined  as  the 
potliner  waste  pile  area  and  any 
contamination  associated  vnih  the 
potliner  waste  (e.g.,  cyanide  and 
fluoride-contaminated  soil  and 
groimdwater).  However,  some  other 
areas  of  the  facility  were  cnntftminateH 
and  have  been  addressed,  separately 
from  the  NPL  site,  piu^uant  to  the 
Model  Toxics  Control  Act  (MTCA)  or 
the  State  Dangerous  Waste  Law.  These 
areas  include:  (1)  A  landfill  area 
containing  TCE  contamination;  (2)  a 
lagoon  area  containing  PCBs;  (3)  PCB 
and  PAH  soil  contamination  in  the  Rod 
Mill  building;  (4)  PCB  and  TPH- 
contamination  in  a  parking  lot.  cont;  (5) 
TPH  and  cyanide  in  a  barge  bludge 
lagoon;  and  (6)  as  a  RCRA  closure,  tank 
sludge  from  the  VANEXCO  anodizing 
plant.  More  information  on  these 
activities  can  be  found  in  the 
comprehensive  Site  file.  See  the  next 
section  for  the  location  of  the  site  file 
and  deletion  docket. 

F.  Public  Participation 

Community  input  has  been  sought  by 
Ecology  throughout  the  cleanup  process 
for  the  Site.  Community  relations 
activities  have  included  public  meetings 
prior  to  signing  the  Consent  Decree, 
several  pubUc  notices  in  local 
newspapers,  and  routine  publication  of 
progress  fact  sheets.  A  copy  of  the 
Deletion  Docket  can  be  reviewed  by  the 
public  at  the  Fort  Vancouver  Regional 
Library  or  the  EPA  Region  10  Records 
Center.  The  Deletion  Docket  includes 
this  document,  the  CAP,  the  Project 
Completion  Report,  Consent  Decree,  and 
the  PCOR.  Comprehensive  Site  files  are 
available  for  review  at  Fort  Vancouver 
Regional  Library,  and  the  Washington 
Department  of  Ecology.  EPA  Region  10 
will  also  announce  the  availability  of 
the  Deletion  Docket  for  public  review  in 
a  local  newspaper  and  informational 
fact  sheet. 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
fi"om  the  NPL  if  "responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required". 
EPA.  With  the  concurrence  of  Ecology, 
has  determined  that  this  criteria  for 
deletion  has  been  met.  EPA  and  Ecology 


believe  that  no  significant  threat  to 
human  health  or  the  environment 
remains  because  pathways  of  concern 
for  exposure  to  contaminants  no  longer 
exist.  Groundwater  data  show  that 
MCLs  are  not  exceeded  at  the  point 
where  groimdwater  from  the  Site  enters 
the  Columbia  River  and  there  are  no 
drinking  water  wells  within  the  area  of 
groundwater  contamination  nor  will  any 
be  allowed  in  the  futiue.  Because  of  the 
limited  extent  of  the  contaminated 
plume,  the  completed  source  removal, 
the  placement  of  institutional  controls, 
the  technical  infeasibility  and  lack  of 
effectiveness  of  a  more  aggressive 
groundwater  remedial  action,  and  the 
lack  of  impact  on  the  Columbia  River, 
EFA  and  Ecology  beUeve  that  natural 
attenuation  over  time  will  reduce  the 
level  of  cyanide  and  fluoride 
concentrations  in  the  groundwater 
imder  the  Site.  Groundwater  monitoring 
will  continue  imtil  there  are  no 
exceedances  of  MCLs.  If  new 
information  comes  available  that 
indicates  that  there  is  a  significant 
threat  to  human  health  or  the 
environment  then  EPA  or  Ecology  can 
require  or  conduct  additional  remedial 
action,  if  appropriate.  Subsequently, 
EPA  is  proposing  deletion  of  this  Site 
from  the  NPL.  Documents  supporting 
this  action  are  available  from  the  docket. 

Dated:  August  6,  1996. 
Randall  F.  Smith, 

Acting  Regional  Administrator,  Region  10. 
[PR  Doc.  96-20589  Filed  S-14-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43CFR  Part  3860 
[WO  320  1990  01  24  1  A] 

Patenting  Information:  Petition  for 

Rulemaking 

AGENCY:  B\u«au  of  Land  Management, 
Interior. 

ACTION:  Petition  for  rulemaking;  request 
for  conunents. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  of  the  United  States 
Department  of  the  Interior  (DOI)  seeks 
comments  concerning  the  rule  changes 
proposed  in  a  petition  submitted  by 
twelve  private  organizations.  The 
petition  requests  BLM  to  amend  its 
regulations  to  require  disclosure  of  the 
information  used  by  BLM  to  determine 
the  vaUdity  of  mining  claims  and  the 
eUgibiUty  of  mill  site  claims  for 
patenting  imder  the  1872  Mining  Law. 


Comments  will  assist  the  Director  of 
BLM  in  deciding  whether  to  grant  or 
deny  the  petition. 

DATES:  BLM  will  accept  written 
comments  on  the  petition  until  October 
15, 1996. 

ADDRESSES:  Commenters  may  hand- 
deliver  comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401, 1620  L  St.,  N.W., 
Washington,  D.C.;  mail  comments  to  the 
Btireau  of  Land  Management, 
Administrative  Record,  Room  401LS, 
1849  C  Street,  N.W.,  Washington,  D.C. 
20240;  or  transmit  comments 
electronically  via  the  Internet  to 
WOComment@WO0033wp.wo.blm.gov. 
Please  include  "Attn:  Roger  Haskins, 
Mineral  Patent  Petition"  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
hay^^received  your  Internet  message, 
c(/ntact  the  person  identified  under 

FOR  FURTHER  INFORIilATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Haskins,  (202)  452-0355. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background  and  Substance  of  Petition 
in.  Procedural  Matters 

L  Public  Comment  Procedures 

Written  Comments 

Written  comments  on  the  suggested 
change  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  revision,  and  should  explain 
the  reason  for  the  comment.  Where 
practicable,  commenters  should  submit 
three  copies  of  their  comments.  If  BLM 
receives  yoiu  comments  after  the  close 
of  the  comment  period  (see  DATES)  or  if 
yoiu-  comments  are  delivered  to  an 
address  other  than  those  Usted  (see 
ADDRESSES),  BLM  may  not  necessarily 
consider  them  or  include  them  in  the 
Administrative  Record  for  the  petition. 

Availability  of  Copies 

Copies  of  the  entire  petition  are 
available  for  inspection,  and  interested 
persons  may  obtain  them  by  contacting 
the  person  identified  under 

FOR  FURTHER  INFORMATION  CONTACT. 
Public  Hearing 

BLM  will  not  hold  a  public  hearing  on 
the  proposed  revision,  but  BLM 
personnel  will  be  available  to  meet  with 
the  public  during  business  hours,  9  a.m. 
to  4  p.m.,  during  the  comment  period. 
In  order  to  arrange  such  a  meeting, 
contact  the  person  identified  under 

FOR  FURTHER  INFORMATION  CONTACT. 
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II.  Background  and  Substance  of 
Petition 

The  DOI  received  a  letter  dated  May 
29, 1996,  from  James  S.  Lyon,  Vice 
President  for  Policy  of  the  Mineral 
Policy  Center,  transmitting  a  petition  for 
rulemaking  (MFC  petition).  The  petition 
was  submitted  jointly  by  the  Mineral 
Policy  Center,  American  Rivers, 
Boulder-White  Clouds  Council,  Citizens 
for  the  Preservation  of  Powers  Gulch 
and  Pinto  Creek,  Greater  Yellowstone 
Coalition,  Montana  Environmental 
Information  Center,  National  Wildlife 
Federation.  Northern  Plains  Resource 
Council,  the  Sierra  Club,  Taxpayers  for 
Common  Sense.  Western  Mining  Action 
Project,  the  Western  Organization  of 
Resource  Councils  and  Western  Mining 
Action  Project.  The  petitioners  request 
that  BLM  amend  its  regulations  at  43 
CFR  part  3860  to  establish  "Patenting 
Disclosure  Regulations"  that  would 
require  the  disclosure  to  the  pubUc  of 
all  information  used  by  BLM  to 
determine  the  validity  of  mining  claims 
and  the  eligibihty  of  mill  site  claims  for 
patenting  under  the  1872  Mining  Law 
(30  use.  22  et  seq).  The  petitioners 
also  request  that  BLM's  regulations  be 
amended  to  provide  for  a  transition 
period  during  which  companies  that 
have  previously  submitted  information 
that  thev  wish  to  remain  confidential 
could  withdraw  their  patent  application 
to  avoid  the  disclosure  of  the 
information.  BLM  has  appended  the 
substantive  portion  of  the  petition  to  the 
end  of  this  notice. 

Under  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(eJ.  any  person  may  petition  an 
agency  to  initiate  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of  a 
rule.  Under  the  applicable  regulations 
for  rulemaking  petitions,  43  CFR  14.2, 
the  petitioner  is  required  to  provide  rule 
text.  Although  the  MPC  petition  does 
not  include  rule  text,  BLM  has  decided 
to  consider  the  petition.  Under  43  CFR 
14.4.  this  notice  seeks  pubUc  comment 
on  the  merits  of  the  petition  and  on  the 
rule  changes  suggested  in  the  petition 
because  BLM  has  determined  that 
public  comment  may  aid  in 
consideration  of  the  petition. 

!n  particular  BLM  seeks  comments 
regarding:  { 1 J  how  the  requested 
rulemaking  may  affect  the  process  of 
considering  and  acting  on  apphcations 
for  patent  under  the  1872  Mining  Law; 
(2)  how  the  type  of  information 
identified  for  disclosure  in  the  petition 
will  be  used  by  the  pubhc;  (3)  how  such 
disclosure  would  impact  patent 
applicants;  (4)  whether  the  information 
to  be  disclosed  should  include 
documents  that  reflect  DOI's 


deliberation  over  a  patent  apphcation 
before  a  decision  has  been  made;  and  (5) 
what  impact  this  rulemaking  might  have 
on  pending  patent  apphcations. 

At  the  close  of  the  comment  period, 
BLM  will  make  a  decision  whether  to 
gnint  or  deny  the  petition.  If  the  petition 
is  granted,  BLM  will  begin  rulemaking 
proceedings  in  which  it  would  again 
seek  public  comment  regarding 
proposed,  specific  rule  text.  Following 
receipt  and  analysis  of  pubUc  comment, 
BLM  would  publish  a  final  rule.  If  BLM 
decides  to  deny  the  petition,  it  would 
publish  a  notice  explaining  that 
decision  and  take  no  further  rulemaking 
action  pursuant  to  the  petition.  By 
publishing  this  notice,  BLM  does  not 
necessarily  endorse  the  petition  for 
rulemaking.  The  petition  does  not 
necessarily  reflect  the  position  or  views 
ofBLMorDOL 

m.  Procedural  Matters 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

Publication  of  this  notice  of  the 
receipt  of  the  petition  for  rulemaking  is 
a  preliminary  step  prior  to  the  initiation 
of  the  rulemaking  process.  If  BLM 
decides  to  grant  the  petition,  it  will 
begin  a  rulemaking  process.  At  this 
stage,  neither  a  regulatory  flexibility 
analysis  nor  a  regulatory  impact 
analysis  under  Executive  Order  12291 
are  required. 

National  Environmental  Policy  Act 

Publication  of  this  notice  does  not 
constitute  a  major  Federal  action  having 
a  significant  effect  on  the  human 
environment  for  which  an 
environmental  impact  statement  under 
the  National  Environmental  PoUcy  Act, 
44  U.S.C.  4322(a)(C),  is  needed. 

Action  Plan  for  Processing  Pending 
Patent  Applications 

BLM  is  publishing  this  notice  at  the 
initiative  of  the  petitioners.  This  action 
is  separate  and  apart  from  DOI's  action 
plan  for  processing  90  percent  of  the 
mineral  patent  apphcations 
grandfathered  from  the  patent  funding 
moratorium  within  five  years  as 
required  by  section  322  of  the  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1996,  Pub.  L.  104- 
134, 142  Cong.  Rec.  H  3896  (daily  ed. 
April  25,  1996). 

Dated:  August  8, 1996. 
Maitland  Sharpe, 
Acting  Director.  Bureau  of  Land  Management. 

Appendix 

The  text  of  the  petition  dated  May  29, 
1996,  irom  the  Mineral  Policy  Center 
and  others  is  printed  below.  Copies  of 


the  entire  petition,  including  exhibits, 
are  available  for  inspection  and  may  be 
obtained  by  contacting  the  person 
identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Petition  for  Rulemaking  Before  The 
Honorable  Bruce  Babbitt.  Secretary  of  the 
Interior 

United  States  Department  of  the  Interior, 
Washington,  DC 

Submitted  bv 

Mineral  Policy  Center,  American  Rivers, 
Boulder-White  Clouds  Council,  Citizens  for 
the  Preservation  of  Pinto  Creek  and  Powers 
Gulch.  Greater  Yellowstone  Coalition, 
Montana  Environmental  Information  Center, 
National  Wildlife  Federation.  Northern 
Plains  Resource  Council,  Sierra  Club, 
I  axpayers  tor  Common  Sense.  Western 
Mining  .Action  Project,  and  Western 
Organization  of  Resource  Councils 

For  the  adoption  of  Federal  regulations  to 
require  disclosure  of  all  information  used  to 
establish  the  validity  of  mining  claims  and 
eligibility  of  mill  site  claims  for  which 
mineral  patent  applications  have  been 
submitted  under  the  1872  Mining  Law. 
29  May  1996 

Introduction 

.Mineral  Policy  Center  and  the  above 
organizations,  pursuant  to  5  U.S.C.  553(e) 
and  43  CFR  14,  petition  the  Secretary  of 
Interior  ("the  Secretary")  to  issue  regulations 
that  require  the  disclosure  to  the  public  of  all 
information  used  by  the  Bureau  of  Land 
Management  (BLM)  to  establish  the  validity 
of  mining  claims  and  the  eligibility  of  mill 
site  claims  for  patenting  under  the  1872 
Mining  Law.  30  U.S.C.  22  et  seq.  This 
disclosure  will  include,  but  not  be  limited  to, 
the  information  listed  in  section  11(A)  below. 
The  Secretary  should  establish  rules  that 
make  public  disclosure  of  this  information  a 
pre-requisite  to  further  processing  of  any 
mineral  patent  applications. 

These  regulations  ("the  Patenting 
Disclosure  Regulations")  serve  the  public's 
compelling  interest  in  knowing  the  factual 
basis  upon  which  the  Department  of  Interior 
disposes  of  billions  of  dollars  worth  of  public 
mineral  resources  under  the  1872  Mining 
Law. 

The  adoption  of  the  Patenting  Disclosure 
Regulations  will  not  be  unfair  or  inequitable 
to  parties  that  have  already  applied  for 
mineral  patents.  The  Patenting  Disclosure 
Regulations  will  provide  for  a  transition 
period  which  will  allow  patent  applicants  to 
come  into  compliance  with  the  Regulations' 
public  disclosure  requirements.  Because  the 
Patenting  Disclosure  Regulations  will  not 
prevent  mining,  and  will  not  prevent  the 
patenting  of  mining  and  mill  site  claims 
under  the  1872  Mining  Law,  applicants  win 
not  suffer  compensable  harm. 

I.  Petitioning  Organizations 

This  petition  is  submitted  on  behalf  of 
.Mineral  Policy  Center  and  eleven  other 
organizations  ("the  petitioners").  These 
organizations  conduct  research  on  and 
advocate  more  environmentally  and  fiscally 
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resfwnsible  management  of  public  resources 
by  the  federal  government.  A  description  of 
each  petitioner,  its  membership,  and  focus  of 
work  follows: 

Mineral  Policy  Center  is  a  Washington- 
based  non-proBt  organization  which 
conducts  research  on  and  advocates  more 
environmentally  and  fiscally  responsible 
hardrock  mining  policies  in  the  United  States 
and  worldwide.  The  Center  has 
approximately  2,500  members,  and  is  based 
in  Washington,  D.C.,  with  field  offices  in 
Colorado  and  Montana. 

American  Rivers  is  a  non-profit 
organization  devoted  to  the  protection  and 
restoration  of  American  rivers  and 
watersheds.  American  Rivers  is  actively 
involved  in  campaigns  to  protect  rivers  from 
pollution  caused  by  past,  current,  and 
proposed  mining  operations.  The 
organization  has  over  15,000  members  in  the 
United  States. 

Boulder-White  Clouds  Council  is  a  non- 
profit organization  which  advocates 
environmental  protection  of  the  Upper 
Salmon  River  country  of  Central  Idaho. 

Citizens  for  the  Preservation  of  Powers 
Gulch  and  Pinto  Creek  is  a  non-profit 
organization  of  citizens  formed  to  protect  the 
Tonto  National  Forest  (Arizona)  from  the 
impacts  of  a  copper  mine  presently  proposed 
by  Cambior,  a  Canadian  corporation.  Many  of 
its  members  live  adjacent  to  the  proposed 
mine. 

Greater  Yellowstone  Coalition  (GYC)  is  a 
regional  conservation  group  whose  mission  is 
to  assure  ecosystem  health  throughout  the 
18-million  acre  Greater  Yellowstone 
Ecosystem.  Comprised  of  120  member 
groups,  GYC  currently  has  more  than  7,000 
individual  members  who  regularly 
participate  in  recreational,  scientific,  and 
natural  history  activities  on  public  lands 
including  those  lands  administered  by  the 
BLM,  U.S.  Forest  Service,  and  National  Park 
■Service. 

The  Montana  Environmental  Information 
Center  (MEIC)  is  a  nonprofit  organization 
founded  in  1973  with  members  throughout 
the  United  States  and  the  State  of  Montana. 
The  MEIC  is  dedicated  to  preserving  and 
enhancing  the  natural  resources  and  natural 
environment  of  Montana.  In  this  objective, 
the  MEIC  gathers  and  disseminates 
information  in  order  to  inform  its  members 
and  the  general  public  about  their  rights  and 
obligations  under  state  and  federal 
environmental  law.  The  MEIC  is  also 
dedicated  to  assuring  that  state  and  federal 
officials  comply  with  and  fully  uphold  the 
laws  of  the  United  States  which  are  designed 
to  protect  and  enhance  the  environment 

National  Wildlife  Federation  (NWF)  is  the 
nation's  largest  conservation  organization. 
Founded  in  1936,  the  NWF  works  to  educate, 
inspire,  and  assist  individuals  and 
organizations  of  diverse  culttires  to  conserve 
wildlife  and  other  natural  resources,  and  to 
protect  the  Earth's  environment  in  order  to 
achieve  a  peaceful,  equitable,  and  sustainable 
future. 

Northern  Plains  Resource  Council  (NPRC) 
is  a  non-profit  grassroots  organization  that  is 
devoted  to  the  protection  of  water  and  air 
quality,  as  well  as  the  promotion  of 
sustainable  &mily  fanning  and  ranching. 


Based  in  Montana,  the  NPRC's  2,500 
members  consist  of  farmers,  ranchers,  and 
town  dwellers. 

The  Sierra  Club  is  a  national,  non-profit, 
environmental  organization  with  more  than 
500,000  members.  The  Sierra  Club  advocates 
the  protection  of  natural  resources  and 
wildlife  on  public  lands. 

Taxpayers  for  Common  Sense  is  a  non- 
profit, non-pariisan.  and  independent 
organization  dedicated  to  cutting  wasteful 
government  spending,  subsidies,  and  tax 
breaks  through  research  and  citizen 
education.  Based  in  Washington,  D.C, 
Taxpayers  for  Common  Sense  supports  a 
balanced  budget  and  common  sense  tax 
reform. 

The  Western  Organization  of  Resource 
Councils  (WORC)  is  a  six-state  federation  of 
community  groups  in  Colorado,  Idaho, 
Montana,  North  and  South  Dakota,  and 
Wyoming.  The  WORC,  a  non-profit 
organization,  has  over  6,000  members  and 
fifty  local  chapters  in  the  six-state  region. 
The  WORC's  main  priorities  for  regional 
issues  include  the  impact  of  hardrock  mining 
on  the  environment  and  Western 
communities,  sustainable  family  farm 
agriculture,  and  energy  and  natural  resources 
development 

Western  Mining  Action  Project  is  a  non- 
profit environmental  organization  which 
provides  legal  representation  to  citizens  on 
mining  issues,  including  patenting  issues. 

The  petitioners  submit  this  petition  in 
ftutherance  of  the  public  interest.  Many  of 
I>etitioners'  members  live,  work,  and  recreate 
near  federal  lands  imptacted  by  hardrock 
mining. 

n.  Description  of  Patenting  Disclosure 
Regulations 

The  petitioners  petition  the  Secretary  to 
adopt  regulations  ("Patenting  Disclosure 
Regulations")  that  will  require  public 
disclosure  of  all  information  used  by  the 
BLM  to  establish  the  validity  of  mining 
claims  and  eligibility  of  mill  site  claims  for 
which  mineral  patent  applications  have  been 
submitted  under  the  1872  Mining  Law.  Some 
of  this  information  is  factual  information 
submitted  by  patent  applicants;  other 
information  consists  of  the  data  and  analysis 
of  public  land  agencies.  The  Secretary  should 
make  further  processing  of  any  mineral 
patent  applications  contingent  upon  the 
disclosure  of  this  information.  In  the  interest 
of  equity  to  current  patent  applicants,  the 
Patenting  Disclosure  Regulations  should 
provide  for  a  transition  period  during  which 
patent  applicants  may,  if  they  prefer, 
withdraw  their  applications  and  thus  avoid 
public  disclosure  of  this  information. 

A.  Types  of  Information  Required  To  Be 
Disclosed  by  the  Patenting  Disclosure 
Regulations 

The  petitioners  seek  the  disclosure  of  all 
information  that  forms  the  basis  of  the  BLM 
and  Forest  Service  validity  examinations, 
which  determine  whether  or  not  a  patent 
applicant  has  "discovered"  a  "valuable 
mineral  deposit"  on  the  applicant's  mining 
claims.  This  determination  is  pivotal  in  the 
BLM's  ultimate  decision  whether  to  grant  or 
deny  a  mineral  patent. 


Specifically,  the  Patenting  Disclosure 
Regulations  should  require  the  disclosure  of 
the  following  types  of  information: 

*  The  size  and  value  of  mineral  reserves; 

*  The  methods  and  costs  of  ore  extraction, 
beneficiation,  and  transportation; 

*  Costs  and  methods  of  reclamation  and 
environmental  remediation; 

*  Marketing  and  labor  contracts; 

*  Economic  feasibility  studies;  and 

*  Analyses  and  data  generated  by  the 
federal  government  which  bear  on  the 
validity  of  mining  claims  under  patent 
application. 

The  above  enumerated  information  bears 
on  the  issue  of  whether  a  mining  claim  (lode 
or  placer)  contains  a  valuable  mineral 
deposit.  However,  the  Patenting  Disclosure 
Regulations  should  also  require  the 
disclosure  of  information  used  to  establish 
the  eligibility  of  mill  site  claims.  The 
eligibility  of  mill  site  claims  depends  on 
criteria  different  from  those  used  to  establish 
the  validity  of  mining  claims  (lode  and  placer 
claims).  For  example,  in  contrast  with  mining 
claims,  mill  site  claims  must  be 
"nonmineral",  "non-contiguous"  to  lode  and 
placer  claims,  and  used  for  "mining  or 
milling  purposes".  See  20  U.S.C.  42. 
Therefore,  petitioners  seek  disclosure  of  all 
information  used  by  public  land  agencies  to 
determine  whether  applicants  for  mill  site 
patents  have  satisfied  the  criteria  above,  and 
all  other  necessary  eligibility  criteria. 

The  Patenting  Disclosure  Regulations 
should  require  the  disclosure  of  information 
that  mining  companies  submit  to  the  BLM  as 
pmrt  of  patent  applications  and  mineral 
examinations.  In  the  past,  the  Department  of 
the  Interior  has  typically  withheld  this 
information  from  the  public  on  the  grounds 
that  the  information  constitutes  trade  secrets 
or  confidential  business  information.  The 
Department  has  cited  the  Trade  Secrets  Act, 
18  U.S.C.  §  1905,  and  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C.  §  552, 
as  grounds  for  withholding  this  type  of 
information. 

The  Patenting  Disclosure  Regulations 
should  also  require  disclosure  by  the  federal 
government  of  the  government's  own  data 
and  analyses  which  bear  on  whether  a  oatent 
applicant  has  made  a  "valuable"  mineral 
"discovery".  The  Department  of  the  Interior 
has  cited  Exemption  5  of  the  Freedom  of 
Information  Act  (FOIA)  as  justification  for 
withholding  some  of  this  information. 

The  attached  exhibit.  Exhibit  A  (EX-A), 
documents  an  example  of  lead  petitioner 
Mineral  Policy  Center's  many  unsuccessful 
attempts  to  obtain  from  BLM  officials  the 
type  of  information  enumerated  above.  The 
EX-A  contains  excerpts  from  the  mineral 
report  prepared  for  Barrick  Gold  Corp.'s 
mineral  patent  applications  for  its  Goldstrike 
gold  mine  in  Nevada.  (Barrick  Gold  obtained 
the  p>atents  worth  approximately  SIO  billion 
in  May  1994.)  Mineral  Policy  Center 
requested  the  company's  mineral  report  in 
February  1994;  three  months  later,  the -BLM 
released  a  heavily  censored  copy  to  the 
Center.  As  EX-A  shows,  the  BLM  excised  key 
geological  and  financial  information  from  the 
report  which  established  the  basis  for  the 
validity  of  Barrick's  mining  claims. 

The  EX-A  illustrates  the  BLM's  refusal  to 
disclose  to  the  public  the  information  upon 
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which  the  BLM  bases  its  decision  whether  or 
not  to  issue  mineral  patents.  The  BLM's 
closed-door  policy  has  created  the  utgent 
need  for  the  Secretary  of  the  Interior  to  adopt 
Patenting  Disclosure  Regulations. 

B.  Transition  Procedures 

In  order  to  give  companies  an  opportunity 
to  make  an  informed  choice  regarding  means 
of  compliance  with  these  regulations,  the 
Patenting  Disclosure  Regulations  should 
establish  a  reasonable  period  of  time  during 
which  applicants  would  have  the  option  to 
withdraw  their  patent  applications.  During 
this  period,  companies  that  have  previously 
submitted  information  that  they  wish  to 
maintain  confidential  could  withdraw  their 
patent  applications  and  avoid  the  required 
disclosure  of  this  information. 

However,  upon  expiration  of  the  warning 
period,  the  information  enumerated  above 
would  be  subject  to  full  public  disclosiue. 

In  particular,  the  Secretary  should 
establish: 

*  A  date  u(>on  which  the  Patenting 
Disclosure  Regulations  take  effect; 

*  A  date  after  which  current  patent 
applicants  can  withdraw  their  applications 
and  thus  avoid  public  disclosure  of 
information  required  to  be  disclosed  by  the 
Patentmg  Disclosure  Regulations; 

•  A  date  after  which  the  BLM  will  make  the 
information  specified  in  section  11(A)  above 
available  to  the  public;  and 

•  A  provision  that  the  BLM  will  make  its 
patenting  decisions  based  exclusively  on 
information  that  is  publicly  available. 

in.  lustification  for  the  Adoption  of  the 
Patenting  Disclosure  Regulations 

The  General  Mining  Law  of  1872  has 
allowed  the  sale  of  at  least  $247  billion  of 
publicly-owned  mineral  resources  for 
nominal  sums,  according  to  Mineral  Policy 
Center  estimates.  In  an  era  of  fiscal  frugality, 
the  Mining  Law  is  fiscally  irresponsible. 
Using  a  limited  set  of  factual  tests,  federal 
land  managers  determine  if  a  mining  concern 
has  "discovered"  a  "valuable"  mineral 
deposit.  Once  this  determination  has  been 
made,  a  company  can  "patent" — obtain  fee 
title — to  land  for  a  minute  fraction  of  its  real 
value. 

Also,  by  allowing  the  non-discretionary 
disposal  of  lands  to  mining  operations, 
patenting  decisions  have  aided  the 
destruction  of  unique  enviroimiental 
resources  on  millions  of  acres  of  public  land. 

These  fiscally  and  environmentally 
reckless  p>olicies  have  been  largely  shielded 
from  public  scrutiny.  For  example,  up  to  the 
present,  the  Department  of  the  Interior  has 
blocked  from  public  access  the  factual 
foundation  supp>orting  a  determination 
whether  or  not  a  "valuable"  mineral  deposit 
has  been  "discovered".  Without  access  to 
this  vital  information,  the  public  has  been 
unable  to  evaluate  the  merits  of  patenting 
decisions  which  dispose  of  billions  of  dollars 
of  the  public's  mineral  wealth  without  a  fair 
return  to  the  public. 

The  petitioners  recognize  that  Congress' 
&ilure  to  reform  the  1872  Mining  Law 
compels  the  BLM  to  continue  processing 
grandfathered  patent  applications.  However, 
Congress'  failure  does  not  compel  the  BLM 


to  carry  out  the  mineral  patenting  process  in 
secrecy. 

By  requiring  public  land  agencies  to  make 
patent  applications,  mineral  reports,  and 
other  essential  patenting  information 
available  to  the  public,  the  Patenting 
Disclosure  Regulations  will  allow  the 
American  public  to  meaningfully  challenge 
and  evaluate  BLM  patenting  evaluations. 

Public  disclosure  of  mineral  patenting 
information  will  provide  other  benefits,  such 
as  contributing  to  a  more  informed  and 
balanced  evaluation  of  the  "value"  of  mineral 
dejsosits  on  publicly  owned  lands.  Also,  it 
will  promote  needed  conmientary  on  the 
benefits  and  costs  of  mining  on  public  lands. 
This  will  include  discussion  of  contemporary 
concerns  like  the  necessary  costs  of 
environmental  controls  and  reclamation  at 
mining  operations.  The  Department  of 
Interior  has  acknowledged  that  these 
environmental  costs  must  be  taken  into 
account  in  determining  the  validity  of  mining 
claims.  U.S.  v.  Kosanke  Sand  Corp.,  80 1.D. 
538,  546  (1973). 

IV.  Legal  Authority  for  the  Patenting 
Difdosure  Regulations 

The  Secretary  has  the  legal  authority, 
pursuant  to  the  1872  Mining  Law  and  the 
Federal  Land  Policy  Management  Act 
(FLPMA),  to  adopt  the  Patenting  Disclosure 
Regulations.  In  fact,  the  FLPMA  obligates  the 
Secretary  to  adopt  the  Patenting  Disclosure 
Regulations. 

A.  The  Secretary's  Authority  To  Adopt  the 
Patenting  Disclosure  Regulations  Under  the 
1872  Mining  Law 

The  1872  Mining  Law  establishes  broad 
authority  for  the  Secretary  to  adopt  the 
Patenting  Disclosure  Regulations.  The 
Mining  Law's  Section  22  authorizes  the 
exploration  and  purchase  of  public  land 
containing  mineral  dep)osits  "under 
regulations  prescribed  by  law."  See  30  U.S.C. 
§  22.  While  legislative  history  on  this  section 
is  scant,  the  statute's  plain  language  reveals 
the  intention  of  its  owners  to  furnish  the 
Law's  administrator  a  broad  and  flexible 
grant  of  authority  to  promulgate  appropriate 
regulations.  In  fact.  Section  22  has  been 
relied  upon  as  authority  for  many  BLM 
regulations  under  the  Mining  Law.  These 
regulations  include  those  on  locating  mining 
claims  (43  CFR  Part  3830)  and  applying  for 
mineral  patents  (43  CFR  Part  3860).  Section 
22  has  also  been  relied  upon  as  authority  for 
the  BLM's  regulations  on  surface 
management  of  mining  operations.  See  43 
CFR  §  3809.0-3  (a).  Providing  for  public 
access  to  the  contents  of  mineral  patent 
applications  and  reports  is  clearly  within  the 
ambit  of  this  legislative  authority. 

B.  The  Secretary's  Authority  to  Adopt  the 
Patenting  Disclosure  Regulations  Under  the 
Federal  Land  Policy  Management  Act 

The  Federal  Land  Policy  and  Management 
Act,  43  U.S.C.  §  1701  et  seq.,  provides  an 
additional  source  of  authority  for  the 
Patenting  Disclosure  Regulations.  The 
FLPMA  directs  the  Secretary  of  the  Interior, 
"by  regulation  or  otherwise",  to  "take  any 
action  necessary  to  prevent  unnecessary  or 
undue  degradation"  of  public  lands.  The 
FLPMA  expressly  applies  this  directive  to  the 


1872  Mining  Law  activities   See  43  U.S.C. 
§  1732(b1.  Public  challenge  and  scrutiny  of 
mineral  patent  applications  and 
examinations — which  the  Regulations  will 
promote  reasonably  serve  this  statutory 
objective.  This  is  especially  relevant  when 
maintaining  strong  Federal  land  management 
regulation  of  mining  operations  is  "necessary 
to  prevent  unnecessary  or  undue 
degradation"  of  Federal  lands.  Many  of  the 
petitioners  strongly  believe  that  patent 
issuance  undercuts  Federal  control  of  mining 
operations,  because  patent  issuance  results  in 
the  regulation  of  mining  operations  passing 
from  Federal  to  largely  state  control. 
Moreover,  effective  public  scrutiny  of  the 
patenting  process  can  prevent  the  improper 
disposal  of  Federal  lands.  Improper  disposal 
in  and  of  itself  constitutes  "unnecessary  or 
undue  degradation." 

Under  a  policy  of  full  disclosure,  the 
public,  for  example,  may  challenge  a  patent 
applicant's  mineral  report  as  seriously 
understating  long-term  environmental  costs 
of  a  mining  operation  and  the  operation's 
impact  on  environmental  resources.  If  these 
previously  unidentified  environmental  costs 
result  in  the  patent  applicant's  failing  the 
"discovery  test  ",  the  applicant's,  mining 
claims  will  not  be  valid  and  a  patent  will  not 
be  issued. 

C.  The  FLPMA  Obligates  the  Secretary  to 
Adopt  the  Patenting  Disclosure  Regulations 

The  FLPMA,  in  fact,  obligates  the  Secretary 
to  adopt  these  Patenting  Disclosure 
Regulations.  FLPMA  states  that  the  Secretary 
"shall,  by  regulation  or  otherwise,  take  any 
action  necessary  to  prevent  unnecessary  or 
undue  degradation  of  the  lands."  43  U.S.C. 
§  1732(b)  (emphasis  added).  Because  these 
disclosure  regulations  are  necessary  to 
prevent  "unnecessary  or  undue  degradation", 
as  described  above,  the  Secretary  must  adopt 
them. 

V  Rebuttal  to  Legal  Objections  Which  May 
Be  Raised  Against  the  Patenting  Disclosure 
Regulations 

The  Department  of  the  Interior  has  raised 
a  number  of  legal  objections  to  public 
disclosure  of  the  information  sought  by  the 
petitioners.  None  of  these  arguments  has 
merit. 

A.  The  Trade  Secrets  Act 

The  Department  of  the  Interior  has  cited 
the  Trade  Secrets  Act,  18  U.S.C.  §  1905,  as 
justification  for  barring  public  disclosure  of 
any  trade  secrets  or  confidential  business 
information  sought  by  this  petition.  Although 
the  Trade  Secrets  Act  does  prohibit  release  of 
this  of  information  by  government 
employees,  the  bar  does  not  apply  if  the 
disclosure  is  "authorized  by  law." 

Chrysler  v.  Brown  is  the  principal  case 
which  establishes  the  standards  that 
disclosure  regulations  must  meet  in  order  for 
them  to  be  "authorized  by  law"  under  the 
Trade  Secrets  Act.  99  S.Ct.  1705  (1979).  In 
Chrysler,  a  Federal  contractor  challenged  the 
Department  of  Labor's  Office  of  Federal 
Contract  Compliance  Programs  regulations 
which  provided  for  public  disclosure  of 
information  the  contractor  was  I  required  to 
submit  to  the  govenunent  on  its  affirmative 
action  programs.  The  contractor  asserted  that 
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this  information  was  confidential  business 
information  under  the  Trade  Secrets  Act  and 
that  its  release  to  the  public  was  not 
authorized"  by  law  under  the  Act.  The 
Supreme  Court  found  in  favor  of  the 
contractor,  holding  that  these  regulations 
were  not  "authorized"  by  any  statute. 

The  Chrysler  court's  decision  established 
three  standards  that  disclosure  regulations 
must  satisfy  in  order  to  be  "authorized  by 
law"  under  the  Trade  Secrets  Act.  First,  the 
regulations  must  be  the  product  of  a 
congressional  grant  of  legislative  authority, 
such  that  there  is  a  'nexus'  between  the 
disclosure  regulations  and  Congress's 
legislative  authority:  second,  the  regulations 
must  be  "substantive"  or  "legislative"  such 
that  they  affect  individual  rights  and 
obligations;  and  third,  the  regulations  must 
have  been  promulgatediS  accordance  with 
the  rulemaking  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C.  §  553. 
Chrysler,  99  S.Ct.  at  1717-1719. 

The  Patenting  Disclosure  Regulations  are 
"authorized  by  law"  under.all  the  Chrysler 
standards.  Most  significantly.  Section  22  of 
the  Mining  Law's  broad  grant  of  regulatory 
authority  establishes  a  "nexus"  between  the 
Patenting  Disclosure  Regulations  and  the 
requisite  delegation  of  legislative  authority 
by  Congress.  Unlike  the  regulations  held  not 
to  be  "authorized  by  law"  in  Chrysler,  the 
regulations  proposed  here  do  not  spring  from 
a  mere  "housekeeping"  statute,  concerned 
only  with  the  daily  internal  workings  of  an 
executive  department.  Chrysler  at  1722. 
Rather,  Section  22  provides  authority  for  the 
Secretary  of  the  Interior  to  adopt  broad  and 
substantive  regulations  on  a  wide  range  of 
issues  as  long  as  they  are  not  inconsistent 
with  other  laws. 

The  Federal  Land  Policy  Management  Act 
(see  above)  similarly  satisfies  the  Chrysler 
nexus  test.  The  FLPMA  requires  the 
Secretary  of  the  Interior  to  "take  any  action 
necessary  to  prevent  unnecessary  or  undue 
degradation"  of  public  lands.  43  U.S.C. 
§  1732  (emphasis  added).  This  broad 
statutory  directive  contemplates  the 
Patenting  Disclosure  Regulations  here, 
because  it  expresses  Congress's  intent  to  give 
the  Secretary  wide  latitude  to  adopt 
regulations  that  support  the  objective  of 
preventing  "unnecessary  or  undue 
degradation"  on  public  lands. 

Further,  the  Patenting  Disclosure 
Regulations  would  meet  the  two  remaining 
Chrysler  standards.  First,  these  Patenting 
Disclosure  Regulations  are  clearly 
"substantive",  affecting  the  individual  rights 
and  obligations"  of  mineral  patent 
applicants.  Chrysler  at  1718.  Finally,  the 
Patenting  Disclosure  Regulations  would 
conform  to  the  formal  notice  and  comment 
rulemaking  procedures  required  for 
substantive  rules  under  the  Administrative 
Procedure  Act,  5  U.S.C.  §  553(b).  Id.  at  1724. 
In  sum,  under  the  Chrysler  standards,  the 
1872  Mining  Law's  Section  22  and  FLPMA 
invest  the  Patenting  Disclosure  Regulations 
with  the  necessary  "authority"  to  exempt 
them  from  'ne  Trade  Secret  Act's  bar  against 
the  government's  disclosure  of  confidential 
commercial  information. 


B.  Freedom  of  Information  Act  (FOIA) 
Exemptions 

The  Department  of  the  Interior  has  cited 
exemptions  to  mandatory  disclosure 
requirements  under  the  Freedom  of 
Information  Act,  5  U.S.C  §  552,  as  barriers  to 
the  disclosure  of  much  of  the  information 
sought  by  the  petitioners.  Exemption  4  of 
FOIA  exempts  from  mandatory  disclosure 
trade  secrets  and  confidential  commercial  err 
financial  information.  5  U.S.C.  §  (b)(4). 
Exemption  5  of  FOIA  protects  "deliberative" 
and  pre-decisional"  information  generated  by 
the  government  from  mandatory  disclosure.  5 
U.S.C  §  (b)(5). 

The  Department  of  the  Interior  has  cited 
FOIA  Exemption  4  to  withhold  from  the 
public  the  same  typ>e  of  information  whose 
release  is  barred  by  the  Trade  Secrets  Act  (see 
above).  BLM,  Instruction  Memorandum  No. 
95-85,  pp.  2-4  (9  March  1995). 

The  Department  of  the  Interior  has  also 
characterized  certain  types  of  information 
related  to  patent  applications  and  mineral 
rep>orts  as  "predecisional"  and  thus  properly 
protected  by  FOIA  Exemption  5.  Instruction 
Memorandum,  supra,  p.  3.  Under  a  broad 
reading  of  Exemption  5,  any  mineral  report 
not  yet  approved  for  patent  issuance  could  be 
considered  "pre-decisional",  and  therefore 
protected  from  mandatory  disclosure. 

However,  the  FOIA  Exemptions  4  and  5 
would  not  prevent  the  release  by  Federal 
land  agencies  of  "confidential"  commercial 
information  or  "predecisional"  material 
related  to  patenting.  That  is  because  the 
FOIA  does  not  bar  the  release  of  any 
information  by  the  Federal  Government. 
Instead,  the  FOIA  only  permits  government 
officials,  at  their  discretion,  to  withhold 
certain  types  of  information  from  the  public. 

Since  the  Patenting  Disclosure  Regulations 
would  have  the  authority  of  law.  as 
demonstrated  above,  the  government  would 
be  required  to  release  material  in  patent 
applications  and  mineral  reports  that  the 
government  has  previously  withheld  as 
"confidential"  commercial  information  or 
"Pre-decisional"  material.  Thus,  the 
Secretary's  adoption  of  the  Patenting 
Disclosure  Regulations  would  remove  any 
withholding  discretion  that  Government 
officials  may  possess  Wder  FOIA 
Exemptions  4  and  5. 

The  Department  of  the  Interior's  invoking 
of  Exemption  5,  to  withhold  "pre-decisional" 
information  related  to  patenting  issuance,  is 
less  than  convincing,  since  the  main  purpose 
of  the  FOIA  Exemption  5  is  to  "safeguard  the 
policy-making  process."  A  Citizen's  Guide 
On  Using  the  Freedom  of  Information  Act 
and  the  Privacy  Act  of  1974  To  Request 
Government  Records,  H.R.  Rep.  No.  199, 
100th  Cong.,  1st  Sess.  13.  To  the  contrary,  in 
other  contexts,  the  Department  has  asserted 
that  patent  issuances  are  merely  "ministerial 
acts",  which  involve  a  minimum  of 
policymaking  and  discretion.  State  of  S.D.  v. 
Andrus,  614  F.2d  1190  (1980);  United  States 
v.  Kosanke  Sand  Corp..  80  I.D.  538  (1973). 
The  Department  cannot  have  it  both  ways. 
Because  the  information  jietitioners  seek  to 
have  disclosed  is  the  basis  for  a  process 
which  the  Department  itself  has  described  as 
"ministerial"  or  "non-discretionary",  the 
Department  should  not  assert  FOIA 


Exemption  5  as  grounds  for  keeping  it 
confidential. 

VI.  Equitable  Impact  of  Patenting  Disclosure 
Regulations  on  1872  Mining  Law  Patent 
Applicants 

Current  and  potential  1872  Mining  Law 
patent  applicants  may  contend  that  the 
Patenting  Disclosure  Regulations,  if  adopted, 
would  cause  them  compensable  harm, 
because  the  Regulations  would  effectively 
prevent  them  from  patenting.  Applicants  may 
argue,  for  example,  that  requiring  public 
disclosure  of  information  that  the  applicants 
wish  to  be  held  confidential  would  make 
applicants  so  reluctant  to  patent,  that 
patenting  would  be  impossible. 

However,  these  proposed  regulations 
would  not  cause  these  patent  applicants  a 
comp>ensable  harm,  because  they  would  not 
remove  applicants'  right  to  patent — ^Under 
the  regulations,  holders  of  mining  claims  can 
still  patent  -  but  only  subject  to  the  condition 
of  clearer  disclosure  requirements. 

In  addition,  the  holder  of  unpatented 
mining  claims  who  opts  not  to  patent  can 
still  mine  and  enjoy  financial  benefits  from 
his  claim.  Therefore,  the  claimholder's  "right 
of  use,  enjoyment,  and  disposition  in  his 
unpatented  mining  claims  remains 
undiminished."  Freese  v.  United  States,  639 
F.2d  754,  758  (Ct.  CI.  1981).  Because  the 
proposed  regulations  would  not  deprive 
claimholders  of  any  valid,  pre-existing  rights 
in  their  property,  they  would  suffer  no 
compensable  harm.  Id.  at  758. 

Furthermore,  the  Patenting  Disclosure 
Regulations'  transition  procedures,  described 
above,  mitigate  any  possible  inequities  that 
(>ending  patent  applicants  may  suffer  as  a 
result  of  the  Regulations'  adoption.  The 
Patenting  Disclosure  Regulations  would  not 
mandate  immediate  disclosure  of  information 
that  patent  applicants  have  submitted  to 
public  land  agencies  in  the  reasonable 
expectation  that  it  would  be  held 
confidential.  Instead  of  subjecting  patent 
applicants  to  the  possible  hardships  of 
immediate  disclosure,  the  Patenting 
Disclosure  Regulations  would  establish  a 
reasonable  transition  p>eriod  that  would  be 
fair  to  all  applicants.  The  transition  f>eriod 
will  give  applicants  the  time  to  conform  to. 
or  opt  out  of,  the  new  public  disclosure 
regime  that  the  Regulations  would  establish. 
The  transition  period  will  give  patent 
applicants  who  do  not  wish  to  have  their 
patenting  information  disclosed  the 
opportunity  to  withdraw  their  applications, 
and  thus  avoid  disclosure  of  valuable 
commercial  information  that  could  benefit 
the  applicants'  market  competitors. 

Vn.  Hie  Urgent  Need  for  Patenting 
Disclosure  Regulations 

The  current  moratorium  on  processing  and 
issuing  mining  patents,  in  effect  since  1 
October  1994,  does  not  diminish  the  urgent 
need  for  improved  patenting  disclosure 
regulations.  The  current  moratorium  contains 
a  generous  grandfather  provision  which 
allows  the  continued  processing  of 
approximately  360  patent  applications. 
Without  the  adoption  of  Patenting  Disclosure 
Regulations,  these  patents  will  likely 
continue  to  be  issued  in  secrecy  and  wi^ut 
effective  public  scrutiny. 
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Furthennore,  the  current  patenting 
moratorium  is  only  temporary.  The 
moratorium  will  expire  on  30  September 
1996  If  the  moratorium  is  not  renewed,  235 
frozen  patents  can  be  processed  and  issued, 
and  new  patenting  applications  can  be  filed. 
Unless  current  law  is  changed,  billions  of 
more  dollars  in  mineral  wealth  will  slip  away 
from  the  public  without  propwr 
accountability. 

The  BLM's  continued  liquidation-price 
sales  of  mineral-rich  public  lands  to 
grandfathered  applicants  demonstrates  the 
compelling  need  for  Patenting  Disclosure 
Regulations.  Since  1994.  the  Department  of 
the  Interior  has  signed  over  title  to  public 
lands  containing  over  SIS. 3  billion  in 
minerals  to  mining  companies  for  the  price 
of  only  $16,015.  The  Department  issued  two 
patents  only  last  month.  The  more  egregious 
nf  thn  two  wbs  the  RI.M's  SO  April  sale  of  373 
acres  of  public  land  in  Humboldt  County, 
Nevada,  to  Gold  Fields  Mining  Corf)oration. 
Gold  Fields  paid  only  $1,865  for  a  gold 
defwsif  worth  over  $1  billion. 

Meanwhile,  the  BLM  p>ersists  in 
conducting  the  patenting  process  in  secrecy 
and  without  public  scrutiny.  Over  the  past 
few  years,  BLM  officials  have  repeatedly 
refused  to  disclose  to  lead  p>etitioner  Mineral 
Policy  Center,  in  response  to  requests  for 
information,  facta  which  are  needed  for  an 
informed  evaluation  of  the  patenting  process. 
Most  recendy,  for  example,  at  10  am  (EST) 
on  28  May  1996,  Roger  Haskins,  Geologist, 
Solid  Minerals  Group  of  the  BLM 
Headquarters  in  Washington,  D.C..  refused  to 
disclose  to  Mineral  Policy  Center  the 
information  enumerated  in  section  n{A) 
above  in  connection  with  Cambior  Inc.'s 
patent  applications  for  its  Carlota  Copper 
Project  near  Globe,  Arizona.  Haskins 
informed  Mineral  Policy  Center  that  this 
information  was  either  being  held 
confidential  in  deference  to  the  wishes  of  the 
patent  applicant  or  was  pre-decisional  in 
nature,  and  that  therefore  the  BLM  could  not 
release  the  information  to  the  public. 
Telephone  communication  between  Roger 
fiasitins,  BLM.  and  Carlos  Da  Rosa.  Mineral 
Policy  Center  (10  am  CEST),  28  May  1996). 
In  sum.  Patenting  Disclosure  Regulations 
are  necessary  to  provide  for  effective  public 
scrutiny  of  a  process  that  is  presently 
undermining  fiscal  soundness  and  the 
rational  environmental  management  of 
America's  public  lands. 

VII.  Conclusion 

The  Department  of  the  Interior  has 
disposed  of  approximately  one-quarter 
trillion  dollars  of  publicly-held  mineral 
resources  for  nominal  sums  under  the  1872 
Mining  Laws  mineral  patenting  provisions. 
The  results  have  been  both  fiscally  and 
environmentally  irresponsible. 

The  petitioners  recognize  that  the 
Department  of  the  Interior  is  still  required  to 
process  grandfathered  1872  Mining  Law 
patent  applications.  However,  the  law  does 
not  require  that  the  patenting  process  be 
conducted  in  secrecy. 

The  public  is  entitled  to  full  access  to  the 
information  upon  which  the  Department  of 
the  Interior  bases  its  decision  to  dispose  of 
the  publics  riches  under  this  policy. 


Therefore,  the  petitioners  respectfully  urge 
the  speedy  granting  of  this  petition.  Thai^ 
you  for  your  consideration. 

Respectfully  submitted  by: 
/s/Philip  M.  Hocker, 
Mineral  Policy  Center. 
/s/Rebecca  R.  Wodder. 
American  Rivers. 
/s/Lynne  Stone, 
Boulder-  White  Clouds  Council. 
/s/Michael  Clark, 
Greater  Yellowstone  Coalition. 
/s/Cathy  Carison, 
National  Wildlife  Federation. 
/s/Kathryn  Hohmann, 
Sierra  Club. 
/s/Roger  Flynn, 
Western  Mining  Action  Project. 
/s/Debcrah  Ham, 

Citizens  for  the  preservation  of  powers  Gulch 
and  Pinto  Creek. 

/s/James  D.  Jensen, 

Montana  Environmental  Information  Center. 

/s/]ulia  Page, 

Northern  Plains  Resource  Council. 

/s/Jill  Lancelot, 

Taxpayers  for  Common  Sense. 

/s/Pat  Sweeney, 

Western  Organization  of  Resource  Councils. 

(FR  Doc.  96-20824  Filed  8-14-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-36.  RM--8766] 

Radio  Broadcasting  Services;  Franklin 
and  White  Castle,  LA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

summary:  The  Commission,  by  this 
document  dismisses  the  petition  for  rule 
making  filed  by  South  Louisiana 
Broadcasters,  proposing  the  allotment  of 
Channel  295C3  to  Franklin.  Louisiana. 
See  61  10976,  March  18,  1996.  The 
counterproposal  filed  by  Bob  Holbrook 
requesting  the  allotment  of  Channel 
295C3  to  White  Castle,  Louisiana,  is  also 
dismissed.  With  this  action,  this 
"proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-36, 
adopted  July  19, 1996.  and  released  July 
26. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800.  2100  .M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Dor  9^-20708  Filed  8-14-96;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No  96-67;  RM-«774] 

Radio  Broadcasting  Services; 
Starkville,  MS,  and  Ethelsville,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission,  by  this 
document  dismisses  the  petition  for  rule 

making  filed  by  Charisma  Broadcasting 
Company,  proposing  tJae  substitution  of 
Channel  222A  for  Channel  221A.  the 
reallotment  of  Channel  222A  from 
Starkville,  Mississippi,  to  Ethelsville. 
Alabama,  and  the  modification  of 
Station  WMSU(FM)'s  authorization  to 
specify  Ethelsville  as  its  community  of 
license.  See  61  FR  15443,  April  8, 1996. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Biumenihai,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report  . 
and  Order,  MM  Docket  No.  96-67. 
adopted  July  12.  1996,  and  released  July 
19,  1996.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Lie,  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC 
20037. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  96-20707  Filed  8-14-96;  8:45  am] 
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47CFRPart73 

[MM  Docket  No.  96-147,  RM-8832] 

Radio  Broadcasting  Services;  Prentiss, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  O'Neal 
Broadcasting  Corporation  proposing  the 
allotment  of  Channel  285  A  at  Prentiss, 
Mississippi,  as  an  additional  FM 
service.  Channel  285A  can  be  allotted  to 
Prentiss  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.1  kilometers  (8.1  miles) 
southwest  to  avoid  short-spacing 
conflicts  with  the  Ucensed  sites  of 
Station  WXRR(FM),  Channel  283C1, 
Hattiesburg,  Mississippi,  and  Station 
WBKJ(FM),  Channel  286C1,  Kosciusko. 
Mississippi.  The  coordinates  for 
Channel  285A  at  Prentiss  are  31-29-43 
and  89-55-43. 

DATES:  Comments  must  be  filed  on  or 
before  September  3.  1996.  and  reply 
comments  on  or  before  September  18, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Rusty  O'Netd,  President. 
O'Neal  Broadcasting  Corporation.  P.O. 
Box  Q.  Monticello.  Mississippi.  39654 
(Petitioner) 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-147.  adopted  July  12,  1996,  and 
released  July  19,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory- 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fiUng  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-20711  Filed  8-14-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No  9608072ig-62ig-01:  I.D. 
072996D; 

RIN  0648-AG89 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Red  Snapper  Management 
Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  certain  provisions  of 
a  regulatory  amendment  prepared  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  in  accordance  with 
framework  procedures  for  adjusting 
management  measures  of  the  Fishery 
Management  Flan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  regulatory  amendment  would 
increase  the  annual  commercial  quota 
for  red  snapper;  reopen  the  commercial 
red  snapper  fishery  on  September  15, 
1996,  to  allow  harvest  of  the  remainder 
of  the  1996  quota;  spht  the  1997 
commercial  quota  between  two  seasons, 
the  first  beginning  on  February  1  with 
a  quota  of  3.06  milUon  lb  (m  lb)  (1.39 
million  kg  (m  kg)]  and  the  second 
beginning  on  September  15,  1997,  with 
a  quota  equal  to  the  unharvested 
balance  of  the  annual  commercial  quota; 
extend  the  rebuilding  schedule  for  red 
snapper;  and  increase  the  total 
allowable  catch  (TAG)  of  red  snapper. 
The  intended  effect  of  this  proposed 
rule  is  to  maximize  the  economic 
benefits  from  the  red  snapper  resource 


within  the  constraints  of  the  rebuilding 
program  for  this  overfished  resource. 
DATES:  Written  comments  must  he 
received  on  or  before  August  30, 1996. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Robert  Sadler, 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  the  framework 
regulatory  amendment,  which  includes 
an  addendum,  environmental 
assessment,  a  regulatory  impact  review 
(RIR),  and  an  initial  regulatory 
flexibihty  analysis  (IRFA),  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Coimcil,  5401  W.  Kennedy 
Boulevard,  Suite  331.  Tampa,  FL 
33609-2486. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  622  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Disapproval  of  Proposed  Size  Limit 

Reductions 

The  regulatory  amendment  submitted 
by  the  Council  would  have  reduced  the 
minimum  size  limit  for  red  snapper 
taken  under  the  commercial  quota  from 
15  inches  (38.1  cm)  to  14  inches  (35.6 
cm),  and  eUminated  the  FMP's 
automatic  size  limit  increase  to  16 
inches  (40.6  cm)  scheduled  for  January 
1,  1998.  Based  on  a  preUminary 
evaluation  of  the  regulatory  amendment, 
NMFS  concluded  that  these  proposed 
measures  are  inconsistent  with  National 
Standard  1  of  the  Magnuson  Act  and  the 
agency's  policy  of  risk-averse  decision- 
making. National  Standard  1  requires 
that  conservation  and  management 
measures  prevent  overfishing.  The 
agency's  risk-averse  pohcy  requires  that 
NMFS  give  the  benefit  of  the  doubt  to 
conservation  of  the  fishery  resource  in 
situations  involving  scientific  or  other 
uncertainty  about  the  effects  of 
management  actions  on  the  resomt». 
Recovery  of  the  red  snapper  stock  imder 
the  FMP's  management  program  is 
contingent  upon  achieving  a  50-percent 
reduction  in  shrimp  trawl  bycatch  of 
juvenile  red  snapper  beginning  in  1997. 
In  the  absence  of  actually  achieving  the 
required  level  of  reduction  of  shrimp 
trawl  bycatch  mortaUty,  NMFS 
concluded  that  the  proposed  size  limit 
measiu^s  could  adversely  affect 
rebuilding  of  the  stock.  In  addition, 
NMFS  beheves  that  the  proposed  size 
limit  measures  may  be  inconsistent  with 
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the  Magnuson  Act's  National  Standard 
6.  which  states  that  conservation  and 
management  measures  shall  take  into 
account  and  allow  for  variations  among, 
and  contingencies  in,  fisheries,  fishery 
resources,  and  catches.  Accordingly, 
NMFS  has  disapproved  these  size  limit 
provisions  and  has  not  included  them  in 
this  proposed  mle. 

Extension  of  the  Red  Snapper  Recovery 
Schedule 

The  1995  red  snapper  stock 
assessment,  prepared  by  NMFS' 
Southeast  Fisheries  Science  Center, 
concluded  that  (1)  the  species  lives 
longer  than  previously  beheved 
(estimated  now  at  up  to  53  years  rather 
42  years),  and  (2)  that  the  natural 
mortality  rate  is  lower  than  previously 
estimated  (0.10  rather  than  0.20).  As  a 
result  of  the  revised  estimates  of  the 
natural  hfe  span  and  the  natural 
mortality  rate,  the  estimate  of  generation 
time  increased  from  13.6  to  19.6  years. 
Based  on  these  new  scientific  findings, 
and  on  the  F\iP's  specification  of  a 
recover*  time  period  for  the  overfished 
red  snapper  resource  that  cannot  exceed 
1.5  times  the  unfished  generation  time, 
the  Council  has  proposed  to  change  the 
target  date  for  recovery  of  the  resource 
from  2009  to  2019. 

Red  Snapper  T.^C 

Based  on  a  revised  target  year  of  2019 
for  rebuilding  the  red  snapper  stock  and 
on  other  aspects  of  the  1995  red  snapper 
stock  assessment,  the  Council's  Reef 
Fish  Stock  Assessment  Panel 
recommended  an  allowable  biological 
catch  (ABC)  range  for  red  snapper  of 
6  00  to  10.00  m  lb  (2.63  to  4.38  m  kg) 
assummg  the  shrimp  trawl  bycatch  of 
juvenile  red  snapper  is  reduced  by  at 
least  50  percent  begiiming  in  1997. 
Based  on  the  current  technology  of 
bycatch  reduction  devices,  the  Council 
believes  the  required  red  snapper 
bycatch  reductions  can  be  achieved  in 
the  required  time  frame.  Based  on  the 
FMP's  framework  procedure,  the 
Council  has  selected  a  new  red  snapper 
TAC  of  9.12  m  lb  (4.13  m  kg),  which  is 
within  the  revised  ABC  range  as 
required  by  the  FMP. 

NMFS  has  concerns  regarding  the 
proposed  increase  in  the  TAC  since  the 
acceptable  impacts  of  this  measure  on 
stock  recovery  depend  upon  achieving 
the  50-percent  red  snapper  bycatch 
reduction  goal  in  1997.  Comments  on 
this  aspect  of  the  proposed  TAC  are 
specifically  invited. 


Commercial  Quota,  Season,  and 
Recreational  Allocation  for  Red 
Snapper 

Based  on  the  FMP's  51:49  ratio  for 
allocating  between  the  commercial  and 
recreational  fisheries,  a  TAC  of  9.12  m 
lb  (4.13  m  kg)  would  result  in  a 
commercial  quota  of  4.65  m  lb  (2.10  m 
kg)  and  a  recreational  allocation  of  4.47 
m  lb  (2.03  m  kg).  The  commercial 
fishery  is  managed  primarily  based  on  a 
minimum  size  limit,  an  annual  quota 
enforced  by  a  fishery  closure  when  the 
quota  is  attained,  and  speciahzed 
permitting  provisions.  The  recreational 
fishery  is  managed  primarily  by  a 
minimimi  size  hmit  and  a  daily  bag 
limit.  The  proposed  recreational  fishery 
allocation  would  not  require  any 
changes  to  the  current  recreational  bag 
limit  of  five  red  snapper  per  person  per 
day  or  the  ciurent  minimum  size  limit 
of  15  inches  (38.1  cm). 

Without  the  regulatory  amendment 
measures  as  proposed  in  this  rule,  the 
commercial  fishery  would  remain 
closed  until  January  1,  1997,  the  start  of 
the  new  fishing  year.  The  Council 
proposes  that  NMFS  reopen  the 
commercial  fishery  on  September  15, 
1996,  to  allow  harvest  of  die  remainder 
of  the  increased  1996  quota  (i.e.,  1.59  m 
lb  (0.72  m  kg)  to  be  adjusted  based  on 
actual  catches  diuing  the  1996  spring 
season). 

In  a  related  action.  Amendment  13  to 
the  FMP,  the  Council  proposed  to 
extend  the  red  snapper  vessel  permit 
endorsement  and  trip  limit  system  and 
suspend  implementation  of  the  red 
snapper  individual  transferable  quota 
(ITQ)  system  approved  under 
Amendment  8.  Without  suspension  of 
the  ITQ  system,  the  commercial  fishery 
for  red  snapper  would  have  to  operate 
under  the  ITQ  provisions  that  require 
issuance  of  ITQ  coupons  to  authorize 
harvest  or  possession  of  red  snapper.  As 
explained  in  the  proposed  rule  for 
Amendment  13  (61  FR  32422,  June  24, 
1996),  NMFS  is  prohibited  from 
implementing  the  ITQ  system  at  this 
time.  Accordingly,  the  opening  of  the 
conunercial  fishery  on  September  15, 

1996,  under  the  provisions  of  this 
proposed  rule  is  contingent  on 
implementation  of  Amendment  13 
through  final  regulations  effective  on  or 
before  September  15.  NMFS  approved 
Amendment  13  on  August  9,  1996.  and 
expects  to  issue  implementing  final 
regulations  shortly. 

This  rule  also  would  split  the  1997 
commercial  quota  between  two  seasons, 
the  first  begiiming  on  February  1  with 
a  quota  of  3.06  m  lb  (1.39  m  kg)  and  the 
second  begiiming  on  September  15, 

1997,  to  allow  harvest  of  the  remainder 
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of  the  total  annual  4.65-m  lb  (2. linn 
kg)  quota.  The  split  seasons  are 
designed  to  provide  for  harvest  when 
market  demand  for  fresh  fish  is  high. 
More  stable  prices  are  expected  under 
the  split  seasons,  which  would  provide 
net  economic  benefits  to  the  fishery. 
The  anticipated  closed  fishery'  period  in 
1997  is  expected  to  prevent  commercial 
harvest  of  red  snapper  in  Federal  wafers 
during  the  May  to  September  spawning 
season. 

In  the  event  of  implementation  of  the 
ITQ  system  (or  of  any  ahemative 
controlled  access  system)  for  the  1997 
fishing  year,  the  Coimcil  intends  that 
the  spht  season  for  1997  not  be  in  effect. 
Therefore,  the  provisions  for  a  split 
season  in  1997,  as  contained  in  this 
rule,  may  be  modified  by  future 
rulemaking  m  the  event  of 
implementation  of  a  controlled  access 
system  for  the  red  snapper  commercial 
fishery. 

Action  on  the  Recommended  Changes 

The  Council's  recommended  changes 
are  within  the  scope  of  the  management 
measures  that  may  be  adjusted  by  the 
framework  procedure  specified  in  the 
FMP.  The  Director,  Southeast  Region, 
NMFS,  initially  concurs  that  the 
Council's  recommended  measures, 
except  for  the  size  limit  measures,  are 
consistent  with  the  objectives  of  the 
FMP,  the  National  Standards,  and  other 
applicable  law.  Accordingly,  the 
Council's  recommended  changes,  except 
for  the  size  limit  measures,  are 
published  for  comment.  Final 
determinations  will  be  made  followdng 
review  of  all  information  and  comments 
on  the  proposed  rule. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  under 
E.O. 12866. 

The  Council  prepared  an  IRFA,  as 
part  of  the  RIR,  which  describes  the 
expected  impacts  of  the  proposed 
regulatory  amendment  measures  on 
small  entities,  if  adopted.  A  copy  of  the 
RIR/'IRFA  IS  available  from  the  Council 
(see  ADDRESSES).  The  IRFA  is 
summarized  as  follows,  The  proposed 
management  measures  directly  affect  all 
of  the  estimated  1.532  sm,a!l  businesses 
engaged  m  the  commercial  harvesting  of 
red  snapper  as  well  as  the  838  charter 
vessels  artti  92  headboats  in  the  for-hire 
business.  A  substantial  number  of  small 
business  entities,  therefore,  wall  be 
affected.  The  larger  commercial  fishery 
quota  should  result  in  increased  gross 
commercial  harvesting  revenues  in 
excess  of  5  percent.  The  increased 
recreational  fisherj'  allocation  should 
provide  a  sufficient  allowable  catch  to 


Federal  Register  /  Vol.  61.  No.  159  /  Thursday.  August  15,  1996  /  Proposed  Rules  42415 


avoid  reductions  in  the  current  level  of 
recreational  fishery  participation,  i.e.. 
no  changes  should  be  necessary  in  the 
recredlional  fishery  bag  limit.  Charter 
vessel  and  headboat  operators  may  not 
experience  increases  in  gross  revenues 
with  the  increased  recreational  fishery 
allocation;  without  the  increased 
allocation,  additional  recreational 
fishery  restrictions  would  have  been 
required.  The  extension  of  the  red 
snapper  recovery  period  will  have 
indirect,  but  measurable,  effects  on 
fishing  revenues  or  costs — such  effects 
will  be  the  proximate  result  of  the 
revised  TAC.  The  delayed  season 
should  slightly  increase  gross  revenues 
for  the  commercial  sector.  While  the 
split-season  is  expected  to  result  in 
increased  revenues  to  the  fishery,  the 
magnitude  of  such  effects  cannot  be 
quantified  at  this  time.  Nevertheless,  the 
best  estimate  is  that  such  effects  will  not 
exceed  5  percent  of  gross  revenues. 
Neither  the  commercial  nor  the 
recreational  sectors  should  incur 
increases  in  production  costs  or  in  costs 
of  complying  with  the  regulations. 
Considering  that  the  expected  impacts 
involve  increases  in  gross  revenues 
without  increases  in  operating  or 
compliance  costs,  no  existing  businesses 
are  expected  to  cease  operation  as  a 
result  of  this  rule.  Overall,  the  proposed 


actions  would  have  a  positive  and 
significant  economic  effect  on  a 
substantial  nimiber  of  small  business 
entities.  This  action  does  not  revise 
existing  or  establish  any  new  reporting, 
recordkeeping,  or  other  compliance 
requirements.  Disapproval  of  the 
proposed  size  limit  measures  does  not 
change  these  findings  of  the  IRFA. 

Ijst  (.f  Subiw  !s  in  50  (  f'K  )',^'~1  622 

Fisheries,  Fishing.  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  August  9, 1996. 

Gary  M^tuw  k. 

Program  Management  Officer,  National 
^srirt  s  F^is  H  sriGS  S?  jti '^** 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  622  is  proposed 

to  he  amfnd«"d  as  fn]]nw<;- 

PART  622— FISHERIES  OF  ^HE 
CARIBBEAN.  GUL.f=,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.34,  paragraph  (1)  is  added 
to  read  as  follows: 


Closures. 


EtZ  s-easo-iai  ano  o'  aree 


(1)  1997  closure  of  the  commercial 
fishery  for  red  snapper.  From  January  1 
through  31, 1997,  red  snapper  in  or  from 
the  Gulf  EEZ,  and  each  vessel  for  which 
a  commercial  permit  for  Gulf  reef  fish 
has  been  issued,  as  required  under 
§  622.4(a)(2)(v),  is  subject  to  the  bag  and 
possession  limits,  as  specified  in 
§622.39(b){l)(iii)  and  (b)(2). 
respectively,  and  to  the  prohibition  on 
sale  or  purchase  of  red  snapper 
possessed  under  the  bag  limit,  as 
specified  in  §  622.45(c)(1). 

3.  In  §622.42,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§622.42    Quotas. 

»         *         ♦         »         * 

(a)  *  *  * 

(1)  Red  snapper — 4.65  million  lb  (2.11 
million  kg),  roxmd  weight,  apportioned 
in  1996  and  1997  as  follows: 

(i)  3.06  million  lb  (1.39  million  kg) 
available  February  1,  1996,  and 
February  1, 1997;  and 

(ii)  The  remainder  available 
September  15, 1996,  and  September  15, 
1997. 
'  •        *        •        •        • 

[PR  Doc.  96-20810  Filed  8-14-96;  8:45  am] 
BU.LJNG  CODE  3S10-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Modification  of  Total  Amount  of  Tariff- 
Rate  Quota  for  Imported  Refined  Sugar 

AGENCY;  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

summary:  This  notice  modifies  the 
aggregate  quantity  of  sugar  that  may  be 
enterf'(i  under  subheadings  1701.12.10, 
roi  Ql  10.  1701.99.10,  1702.90.10  and 
2106  90  44  of  the  HaiTOonized  Tariff 
Schedule  of  the  United  States  (HTS) 
dunng  fiscal  year  1996  (FY  96).  As 
miidified  such  aggregate  quantity  is 
29.258  metnc  tons,  raw  value. 
EFFECTIVE  DATE:  July  19.  1996. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  the  Sugar  Team  Leader, 
Import  Policy  and  Programs  Division, 
Foreign  Agricultural  Service,  Room 
5531.  South  Building,  U.S.  Department 
of  Agnculture,  Washington,  DC  20250- 
looci 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hammond  (Sugar  Team 
Leader);  telephone   202-'20-1061. 
SUPPLEMENTARY  INFORMATION:  Paragraph 
(a)(i)  of  additional  U.S.  note  5  to  chapter 
17  of  the  HTS  provides  in  part  that 
"*  *  *  the  aggregate  quantity  of  raw 
cane  sugar  entered,  or  withdrawn  from 
warehouse  for  consumption,  under 
subheading  1701.11,10,  during  any 
fis<:al  vear.  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms 
of  raw  value),  not  less  than,  1,117,195 
metric  tons,  as  shall  be  established  by 
the  Secretary  of  Agriculture  (hereinafter 
referred  to  as  "the  Secretary"),  and  the 
aggregate  quantity  of  sugars,  syrups  and 
molasses  entered,  or  withdrawn  from 
warehouse  for  consumption,  under 
.subheadmgs  1701.12.10,  1701.91.10, 
1701  99  10.  1702.90.10.  and  2106.90.44, 
dunng  any  fiscal  year,  shall  not  exceed 
m  the  aggregate  an  amount  (expressed 
in  terms  of  raw  value),  not  less  than 
22,000  metric  tons,  as  shall  be 


established  by  the  Secretary."  On 
August  3.  1995,  the  Secretary 
established  the  aggregate  quantity  of 
1,117,195  metric  tons,  raw  value,  of  raw 
cane  sugar  that  may  be  entered  under 
subheading  1701.11.10  of  the  HTS  and 
the  aggregate  quantity  of  22,000  metric 
tonrf  (raw  value  basis)  for  certain  sugars, 
syrups  and  molasses  that  may  be 
entered  under  subheadings  1701.12.10, 
1701.91.10, 1701.99.10, 1702.90.10  and 
2106.90.44  of  the  HTS  during  FY  96,  (60 
FR  42142)  On  November  9,  1995.  the 
Secretary  increased  the  aggregate 
quantity  of  raw  cane  sugar  that  may  be 
entered  under  subheading  1701.12.10  to 
1,417,195  metric  tons.  On  January  17, 
1996,  the  Secretary  increased  the 
aggregate  quantity  of  raw  cane  sugar  that 
may  be  entered  under  subheading 
1701.11.10  to  1,817,195  metric  tons.  On 
April  1, 1996,  the  Secretary  increased 
the  aggregate  quantity  of  raw  cane  sugar 
that  may  be  entered  under  subheading 
1701.11.10  to  2,017,195  metric  tons.  Or 
June  12, 1996,  the  Secretary  increased 
the  aggregate  quantity  of  raw  cane  sugar 
that  may  be  entered  under  subheading 
1701.11.10  to  2,167,195  metric  tons. 

The  United  States  Trade 
Representative  (USTR)  allocated  7,258 
metric  tons  of  the  raw  sugar  tariff-rate 
quota  to  Mexico.  However,  Mexico  has 
requested  that  7,258  metric  tons  be 
made  available  under  the  tariff-rate 
quota  for  certain  other  sugeirs,  syrups 
and  molasses  that  may  be  entered  under 
subheadings  1701.12.10, 1701.91.10, 
1701.99.10, 1702.90.10.  and  2106.90.44 
of  the  HTS.  The  provisions  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  allows  Mexico  to  export  either 
raw  or  refined  sugar  as  it  determines. 
Paragraph  (a)(ii)  of  additional  U.S.  note 
5  to  chapter  17  of  the  HTS  provides  that 
"the  Secretary  may  modify  any 
quantitative  limitations  which  have 
previously  been  established.  *  *  •" 
Paragraph  (b)(1)  of  U.S.  additional  note 
5  provides  that  "(t]he  quota  amounts 
established  [by  the  Secretary)  may  be 
allocated  among  supplying  countries 
and  areas  by  the  United  States  Trade 
Representative."  Accordingly,  this 
notice  increases  by  7,258  metric  tons  the 
tariff-rate  quota  for  other  sugars,  syrups 
and  molasses.  Mexico's  total  access 
remains  unchanged  at  7,258  metric  tons. 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 


paragraph  (a)(ii)  of  additional  U.S.  note 
5  to  chapter  1 7  of  the  HTS.  that  an 
aggregate  quantity  of  up  to  2,167,195 
metric  tons,  raw  value,  of  raw  cane 
sugar  described  in  subheading 
1 70 1  11 . 1 0  of  the  HTS  may  be  entered 
or  withdrawn  from  warehouse  for 
consumption  and  29.258  metric  tons 
(raw  value  basis)  of  certain  sugars, 
syrups  and  molasses  may  be  entered 
under  subheadings  1701.12. 10, 
1701  91.10.  1701.99.10.  1702.90.10,  and 
2106.90.44  of  the  HTS  during  the  period 
from  October  1.  1995,  through 
September  30.  1996. 

This  modified  quota  amount  will  be 
allocated  by  the  United  States  Trade 
Representative. 

Signed  at  Washington,  DC  on  August  8, 
1996. 

Dan  GUckman, 

Secretary  of  Agriculture. 

(FR  Doc.  96-20791  Filed  8-14-96;  8:45  am) 

BILLING  CODE  3410-10-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation. 

SUMMARY:  The  Department  of  Commerce 

(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  July 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  antidumpuig  duty  order. 

EFFECTIVE  DATE:  August  15.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Import  .Administration, 
International  Trade  Administration. 
US.  Department  of  Commerce,  14th 
Street  and  Constitution  .Avenue,  NW., 
Washington,  DC  20230.  telephone:  (202) 
482-4737. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  coimtervailing  duty 
orders  and  findings  with  July 
anniversary  dates.  The  Department  also 


received  a  timely  request  to  revoke  the 
antidumping  duty  order  on  high- 
tenacity  rayon  filament  yam  from 
Germany. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c).  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 


coimtervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  section 
353.22(a)  (19  CFR  353.22(a)).  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  July  31. 1997. 


AntldumplJIg  Duty  Proceedings 

BRAZIL  Sicon  Metal.  A-351-806 

CJa  Brasieira  Cartjursto  de  Calais  "** 

Companhia  3rasiieira  CarburetOdeCalcio 
Co^ipannia  ==erToiigas  Minas  Gerais — Mtnasligas 

tietrosiiex  Beic  Honzonte 
GERMAN^    Ravo'^  'arn.    A-428-810  

AK20  Nobei  leaser  AG  

GERMANv    soiid  Urea   A-428-605  „ 

S  K  A  SticK  sTof^^'e^><  e  ResterKz  GmbH  " 

JAPAN   t  ectr.c  CuttrtG  fools.  A-588-823  

MaKita  GcDoratior^  

RUSSiA   '^e'-^ovanaarjrr   a_32'-W^   

Gait  Ahoys,   ^c     -3oe-"^e'  L^^itec  

THAILAND   Bjn-Aetc  ^loe  Pinmgs    ^-545-807 

TTU  irKJustriai  Corp    ^tc  ~ "'" 

THAILAND:  Canned  Pineapote   A-s-^it-SIS 

Dole  Thailand  

Siarr  Pood  Pr:Daucts  °ubiic  Company,  Ltd. 

"he  '"ha:  Pineapote  PjdIic  Company,  Ltd. 

Tha.  J^ineaDDie  Canning  incJustry  Corp.,  Ltd. 

Thai  Bonanza  iniernational  Corp.,  Ltd. 

v"ta  food  Paciory 

THE  PEOPLE  S  REPUBLIC  OF  CHINA  ?  industrial  Nitrocellulose,  A-570-802  

China  North  Industries  Guangznov.  Z-o^z 

LuZhou  Che'T^ica'i  Plan*, 
THE  PEOPLES  REPUBLIC  0-  China   -■  Se:>aciC  Add,  A-570-825  

juanqdonq  Cnemcais  inpor;  &  Expon  Corporation 
Smocner-  ■■Ke'nationa:  Chenicals  ComDany 
Sinocnen-  j.a'^as-   "ipon  &  Exoori  Corporatior 
Tianjm  Chernrca;s  ■rnoo'^  &  Exoor"  Cortx>'-atior' 

Countervailmg  Duty  Proceedings 
Nor>e. 

^  Inadvertently  omitted  from  previous  initiation  notice 

3^  SHif  «'^6'^  0'  InAjstrial  nitroceHidose  from  the  Peopie  s  RepuDlc  of  China  are  conditionally  covered  by  this  review 

'  All  other  exporters  of  sebacic  acid  from  the  People's  Republic  of  China  are  conditionally  covered  by  this  review 


Period  to  be  re- 
vtevved 


7/1/95-6/30/96 


6/1/95-5/31/95 
7/1/95-6/30/96 
7/1/95-6/30^6 
1/4/95-6/30/96 
7/1/95-6/30^6 
1/11/95-6/30/96 


7/1/95-6/30^6 


7/1/95-6AJ0«6 


If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 
Department  will  determine,  where 
appropriate,  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  any  of 
these  reviews  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  which  is  affiliated  with  such 
exporter  or  producer. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 


U.S.C.  1675(a)),  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  August  11, 1996. 
Jefi^y  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

[PR  Doc.  96-20890  Filed  8-14-96;  8:45  am] 

BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary.  Jomt  Advisory 
Committee  on  Nuclear  Weapons 
Surety:  Meeting 

ACTION;  Notice  of  advisory  committee 
meeting. 


SUMMARY:  The  Jomt  Advisory 
Committee  on  Nuclear  Weapons  Surety 
will  conduct  a  closed  session  on 
September  10,  1996,  at  Lawrence 
Livermore  National  Laboratory, 
Livermore.  California. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretary  of 
Defense,  Department  of  Energy,  and  the 
Joint  Nuclear  Weapons  Council  on 
nuclear  weapons  systems  surety 
matters.  At  this  meeting  the  Joint 
Advisory  Committee  will  receive 
classified  briefings  on  the  National 
Laboratories'  nuclear  weapons  stockpile 
stewardship  programs. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
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92-463.  as  amended.  Title  5,  U.S.C 
App.  II,  (19881).  this  meetinij  concerns 
matters,  sensitive  to  the  interests  of 
national  security,  listed  in  .5  U.S,C. 
Section  552b(c!ll)  and  accordingly  this 
meeting  will  be  closed  to  the  pubUc. 

Datsd   .\ugust  9,  1996. 
L.M.  Byniun. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Dix   96-20778  Filed  8-14-96;  8:45  am] 

BILUMQ  COOE  S000-04-M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 

the  Federal  Advisory  Committee  Act 

(P  L.  92-463).  announcement  is  made  of 
the  following  Committee  .Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  18  &  19  September  1996. 

Time  of  Meeting:  0900-1600  (both  days). 

Place  Aberdeen  Proving  Ground,  MD. 

Agenda  The  A.-my  Science  Board  (ASB) 
Issue  Group  Study  on  "Groundwater 
Treatment  Systems"  (GWTS)  will  be  given  an 
overview  of  the  current  Army  GWTS 
program,  .'eview  .\RC  assessment  of  GWTS 
effectiveness,  and  \'isit  a  groundwater 
technology  site  These  meetings  will  be  open 
to  the  public.  .\ny  interested  f>erson  may 
attend  appear  before,  or  file  statements  witli 
the  committee  at  the  time  and  in  tlie  manner 
permitted  bv  the  committee.  For  further 
information   please  call  Michelle  Diaz  at 
("03) 695-07681 
Michelle  P.  Diaz, 

f'rogram  Support  Specialist.  Army  Science 

Bofird. 

(FR  Doc  96-20836  Filed  8-14-96;  8:45  am] 

ULUNQ  COOE  3710-08-M 


Advisory  Committee  Notice  (Yakima 
Training  Center  Cultural  and  Natural 
Resources  Committee  Technical 
Committee) 

AGENCY:  Headquarters.  I  Corps  and  Ft, 

Lewis.  Ft.  Lewis,  VVA. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  ofthe  Federal  Advisory 
Committee  AcX  (Pub.  L.  92-463) 
announcement  is  made  of  the  following 
committee  meeting. 

Name  of  Committee:  Yakima  Training 
Center  Cultural  and  Natiu^  Resources 
Committee  Technical  Committee. 

Date:  August  29,  1996. 

Place:  Yakima  Training  Center,  Building 
266,  Yakima,  Washington. 

Time.  1;00  p.m. 

Proposed  Agenda:  Cultural  and  Natural 
Resources  Management  Plan.  All  proceedings 
are  open. 


UMI 


FOfl  FUFTTMER  INFORMATION  CONTACT: 

Stephen  Hart.  Chief,  Qvii  i^w.  (206) 

967-0793. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  96-20817  Filed  a-14-96;  8:45  am] 

BIUUNG  coot    .  '    >.:*  « 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissic" 

(Docket  No.  RP96-19CMX)0] 

Colorado  Interstate  Gas  Company; 

Notice  of  Informal  Settlement 
Conference    ■ 

August  9, 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
August  28, 1996,  at  10:00  a.m.,  at  the 
offices  ofthe  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c)  (1991),  or  any  participant,  as 
defined  in  18  CFR  385.102(b)  (1991),  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regulations,  18  CFR 
385.214  (1991). 

For  additional  information,  contact 
Loma  J.  Hadlock  at  (202)  208-0737  or 
Donald  Williams  at  (202)  208-0743. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
{FR  Doc.  96-20802  Filed  8-14-96;  8:45  am) 

BILUNO  COOE  e717-01-M 

(Docket  No.  RP96-33^-000) 

National  Fuet  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

August  9, 1996. 

Take  notice  that  on  August  6, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  various 
tariff  sheets  as  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
with  a  proposed  effective  date  of 
September  5,  1996. 

National  proposed  to  estabhsh  a  new 
Firm  Advance  Service  (FAS)  under 
which  National,  using  its  existing 
faciUties,  will  provide  a  new  firm 
version  of  its  Interruptible  Advance 
Service  (IAS)  as  an  additional  option  to 
its  customers. 

National  states  that  the  FAS  service 
will  be  the  firm  equivalent  of  the  IAS 
service.  This  service  is  being  proposed 


in  response  to  customer  requests  to  be 
allowed  to  predetermine  when  the 
advanced  gas  will  be  returned.  Thus,  the 
FAS  service  will  have  a  firm  schedule 
for  the  advance  and  for  the  return  of  gas. 

Further.  .National  states  that  the 
services  it  is  offering  to  perform  will  not 
interfere  with  the  firm  services  it 
currently  provides.  In  addition,  there 
will  be  no  cost  to  the  current  firm 
customers,  because  National  is  not 
proposing  to  expand  its  facilities:  rather, 
existing  customers  will  have  enhanced 
service  options  by  the  addition  of  this 
new  service. 

.National  states  that  copies  of  this 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  upon  the 
Keguiatory-  Commissions  ot  tbe  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC,, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commissions  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  or  385.214).  All  such  motions  of 
protests  must  be  filed  as  provided  in 
Section  154.210  ofthe  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken'but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc  95-20803  Filed  8-14-96;  8:45  am] 

B4LUNQ  CODE  671 7-01 -M 


[Docket  No.  ER96-1 61 8-000] 

Progress  Power  Marketing,  Inc.;  Notice 
of  Issuance  of  Order 

August  9.  1996. 

Progress  Power  Marketing,  Inc. 
(Progress  Power)  filed  an  application  for 
authonzation  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular.  Progress 
Power  requested  that  the  Commission 
grant  blariket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
by  Progress  Power  On  August  2.  1996, 
the  Commission  issued  an  Order 
Conditionally  .Accepting  For  Filing 
Market-Based  Rates,  Establishing 
Hearing  Procedures,  And  Granting 
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Waivers  And  Authorizations  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  August  2, 1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  foimd  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assiunptions  of  liabilities  by  Progress 
Power  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
vkithin  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  Progress  Power  is 
hereby  authorized  to  issue  securities 
and  to  assume  obligations  or  Uabilities 
as  guarantor,  endorser,  surety  or 
otherwise  in  respect  of  any  seciuity  of 
another  person;  provided  that  such 
issue  -or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  applicant,  compatible  voth  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
shoving  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Progress  Power's  issuances  of  securities 
or  assumptions  of  Uabilities.  •  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  3,  1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  PubUc 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-20797  Filed  8-14-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No  P!P96-61-003] 

Tennessee  Gas  Pipeime  Company; 
Notice  of  Compliance  Filing 

August  9,  1996. 

Take  notice  that  on  August  6, 1996. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  the  following  tariff 
sheets  to  be  effective  January  1, 1996.  to 
revise  its  recovery  of  take-or-pay 
demand  costs  to  comply  with  the  terms 
of  the  Commission's  July  22.  1996  Order 
in  the  referenced  proceeding: 

Fourth  Revised  Sheet  No.  38 


Third  Revised  Sheet  No.  39 

Third  Revised  Sheet  No.  40 

Third  Revised  Sheet  No.  41 

Third  Revised  Sheet  No.  42 

Original  Sheet  No.  43 

Original  Sheet  No.  44 

Original  Sheet  No.  45 

Sheet  Nos.  46-89  (Reserved  for  Future  Use) 

Tennessee  states  that  the  filing 
reflects  the  allocation  of  new  fixed 
charge  take-or-pay  costs  to  Tennessee's 
current  transportation  customers  that 
converted  from  firm  sales  service  and 
Tennessee's  current  customers  that  have 
taken  assignments  of  firm  sales  or 
converted  firm  sales  capacity  from 
former  Tennessee  customers  by  utilizing 
an  allocation  methodology  based  on 
each  such  customer's  Maximum  Daily 
Quantity  (MDQ)  as  of  the  effective  date 
of  the  surcharge  and  permits  Tennessee 
to  bill  the  take-or-pay  demand  costs, 
plus  carrying  costs,  to  those  Tennessee 
customers  in  a  lump  sum  fixed  charge 
on  Tennessee's  first  invoices  following 
the  Commission's  acceptance  of  the 
instant  comphance  filing. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all 
participants  in  the  proceeding  and  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wall 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  fifing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-20800  Filed  8-14-96;  8:45  am] 

BILLING  CODE  8717-01-M 


Pocket  No.  RP96 --JO^OOC" 

Trunkline  Gas  Conpany,  Notice  of 
Informal  Settlement  Conference 

August  9, 1996. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Wednesday,  August  21, 
1996,  at  10:00  a.m.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  wdll  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 


Commission,  888  First  Street.  N.E., 
Washington.  D.C.  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  HolUs  J.  Alpert  at  (202)  208- 
0783.  Marc  G.  Denkinger  at  (202)  208- 
2215.  or  Loma  C.  Hadlock  at  (202)  20&- 
0737. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-20801  Filed  8-14-96;  8:45  am) 

BILLING  CODE  8717-01-M 


[Docket  No.  ER96-2303-000,  et  al.] 

Power  Providers,  Inc    >  •  i     E  ectric 
"ate  and  Corporate  Beau  ar  on  Filings 

August  8,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Power  Providers  Inc. 

[Docket  No.  ER96-2303-0OOJ 
Take  notice  that  on  July  31,  1996, 

Power  Providers  Inc.  tendered  for  fifing 

an  amendment  in  the  above-referenced 

docket. 
Comment  date:  August  20. 1996.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

(Docket  No.  ER96-2605-0001 

Take  notice  that  on  August  1.  1996. 
Florida  Power  &  Light  Company  (FPL), 
filed  a  Contract  for  Purchases  and  Sales 
of  Power  and  Energy  between  FPL  and 
Entergy  Power  Marketing  Corporation. 
FPL  requests  an  effective  date  of  August 
5. 1996. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Co.  of  Colorado 

[Docket  No.  ER96-2587-000i 

Take  notice  that  on  July  31, 1996, 
PubUc  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 
Pubhc  Service  Company  of  Colorado 
and  UtiliCorp  United  Inc.  Pubhc  Service 
states  that  the  piupose  of  this  filing  is 
to  provide  Firm  Point-to-Point 
Transmission  Service,  for  Pubhc 
Service's  deliveries  of  power  and  energy 
under  a  power  purchase  agreement,  in 
accordance  with  provisions  of  Part  II  of 
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Public  Service's  Open  Access 
Transmission  Tariff. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice 

4.  Black  Hills  Corporation 
IDocket  No.  ER96-2588-000| 

Take  notice  that  on  July  31, 1996, 
Black  Hills  Corporation,  which  operates 
its  electric  utiUty  business  under  the 
assigned  name  of  Black  Hills  Power  and 
Light  Company  (Black  Hills),  tendered 
for  filing  an  executed  form  service 
agreement  with  Illinova  Power  * 

Marketing,  Inc. 

Copies  of  the  filing  were  provided  to 
the  regulatory  commission  of  each  of  the 
iilaies  urMunldiia,  Suuiii  Dakulu,  and 
Wyoming. 

Black  Hills  has  requested  that  further 
notice  requirements  be  waived  and  the 
tariff  and  executed  service  agreements 
be  allowed  to  become  effective  August 
1.  1996. 

Comment  date:  August  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Compajiy 

[Docket  No.  ER96-2589-000J 

Take  notice  that  on  August  1.  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Enron  Power 
Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  August  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Pool 
IDocket  No.  ER96-2590-000] 

Take  notice  that  on  August  1,  1996, 
the  New  England  Power  Pool  Executive 
Commission  filed  signature  pages  to  the 
NEPOOL  Agreement  dated  September  1 , 
1971,  as  amended,  signed  by  Electric 
Clearinghouse,  Inc.  (Electric 
Clearinghouse),  Alternate  Power  Source 
Inc.  (Alternate  Power)  and  Duke/Louis 
Dreyfus  Energy  Services  (New  England) 
L.L.C.  (Duke/Louis  Dreyfus).  The  New 
England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  pages  would 
permit  Electric  Clearinghouse,  Alternate 
Power  and  Duke/Louis  Dreyfus  to  join 
the  over  90  Participants  that  already 
participate  in  the  Pool.  NEPOOL  further 
states  that  the  filed  signature  pages  do 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make  Electric 
Clearinghouse,  Alternate  Power  and 
Duke/Louis  Dreyfus  Participants  in  the 
Pool  NEPOOL  requests  an  effective  date 
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on  or  before  September  1, 1996,  or  as 
soon  as  possible  thereafter  for 
commencement  of  participation  in  the 
Pool  by  Electric  Clearinghouse, 
Alternate  Power  and  Duke/Louis 
Dreyfus. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Strategic  Ener;gy  Management.  Inc. 
[Docket  No.  ER96-2591-000] 

Take  notice  that  on  August  1 ,  1996, 
Strategic  Energy  Management.  Inc. 
(AppUcant),  tendered  for  filing  pursuant 
to  Section  205. 18  CFR  385.205,  an 
Application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  on  or 
before  October  1,  1996. 

Applicant  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Applicant  sells 
electricity  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Applicant  is  not  in,  or 
affihated  with,  any  entity  that  is  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Company 

[Docket  No.  ER96-2592-0001 

Take  notice  that  on  August  1, 1996, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  as  a  change 
in  rate  schedule,  a  Supplement  to  Rate 
Schedule  FERC  No.  175,  the  General 
Transfer  Agreement  between  The 
Montana  Power  Company  and  the 
Bonneville  Power  Achninistration 
(Bonneville). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Energy  Company 

(Docket  No.  ER96-2593-000] 

Take  notice  that  on  August  1, 1996, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street. 
Davenport,  Iowa  52801,  tendered  for 
filing  a  Fourth  Amendment  dated  July  2. 
1996,  entered  into  by  MidAmerican  and 
Interstate  Power  Company  (Interstate)  to 
Facihties  Agreement  dated  September  4, 
1981  entered  into  by  Interstate  and 
Iowa-Illinois  Gas  and  Electric  Company 


(a  predecessor  by  merger  to 
MidAmerican),  such  Facilities 
Agreement  having  been  designated  as 
MidAmerican  Rate  Schedule  FERC  No. 
13.  as  supplemented,  and  a  Terminating 
Amendment  dated  luiy  2.  1996  entered 
into  by  Mid.^merican  and  Interstate  to 
Intercoimection  and  Interchange 
Agreement  dated  June  20.  1967 
(Interchange  Agreement)  entered  into  by 
Interstate  and  Iowa  Public  Service 
Company  (a  predecessor  by  merger  to 
MidAmerican!,  such  Interchange 
Agreement  having  been  designated  as 
MidAmerican  Rate  Schedule  FERC  No. 
85,  as  supplemented.  MidAmerican  also 
filed  a  Notice  of  Cancellation  with 
regard  to  the  Interchange  Agreement 
and  Certificates  of  Concurrence  by 
Interstate. 

MidAmerican  states  that  as  the  result 
of  the  merger  which  created 
MidAmerican,  the  points  of 
interconnection  between  MidAmerican 
and  Interstate  were  governed  by  two 
separate  agreements — the  Facilities 
Agreement  and  the  Interchange 
Agreement.  Under  the  Fourth 
Amendment  all  points  of 
interconnection  in  the  Facilities       ' 
Agreement  and  Interchange  Agreement 
will  be  governed  by  the  FaciUties 
Agreement  for  the  purpose  of 
simplifying  the  operation  and 
administration  of  the  points  of   • 
intercormection.  The  Terminating 
Agreement  was  entered  into  for  the 
purpose  of  terminating  the  Intercheinge 
Agreement  when  all  of  the  points  of 
interconnection  now  governed  by  such 
agreement  are  under  the  governance  of 
the  Facilities  Agreement. 

Copies  of  the  filing  were  served  upon 
Interstate  the  Iowa  UtiUties  Board,  the 
Ilhnois  Commerce  Commission  and  the 
South  Dakota  PubUc  Utilities 
Commission. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2594-0001 

Take  notice  that  on  August  1,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Louis  Dreyfus 
Electric  Power,  Inc.  under  Rate  GSS. 

Comment  date:  August  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Yadkin,  Inc. 

(Docket  No.  ER96-2603-OO01 

Take  notice  that  on  August  1, 1996, 
Yadkin,  Inc.  filed  a  Tariff  for  Short- 
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Tenii  Sales  under  which  Yadkin  may 
sell  up  to  209  MW  of  finn  capacity  and 
associated  energy  from  its  hydroelectric 
facihties  at  rates  to  be  negotiated 
between  Yadkin  and  the  buyer.  The 
point  of  delivery  for  the  sale  will  be  at 
Yadkin's  Interchange  yard  located  in 
Badin.  North  Carolina.  Yadkin  states 
that  it  has  ser\'ed  a  copy  of  the  filing  on 
the  North  Carolina  Public  UtiUties 
Commission. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  &  Light  Company 
[Docket  No.  ER96-2604-0001 

Take  notice  that  on  August  1, 1996, 
Florida  Power  &  Light  Company  (FPL), 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  Entergy  Power,  Inc.  FPL  requests  an 
effective  date  of  August  5,  1996. 

Comment  date:  August  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Washington  Water  Power 
Company 

(Docket  No.  ER96-2606-000) 

Take  notice  that  on  August  1, 1996, 
The  Washington  Water  Power  Company 
(WWP).  tendered  for  filing  vnth  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  an  Exchange 
Agreement  for  the  exchange  of  firm 
energy  between  WWP  and  Enron  Power 
Marketing,  Inc. 

Comment  date:  August  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Washington  Water  Power 
Company 

(Docket  No.  ER96-2607-0001 

Take  notice  that  on  August  1,  1996, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  an  Agreement 
for  the  sale  of  firm  capacity  and  energy 
to  the  Pubhc  UtiUty  District  No.  1  of 
Clark  County,  Washington  (Clark). 

Comment  date:  August  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Washington  Water  Power 
Company 

(Docket  No.  ER96-2608-0001 

Take  notice  that  on  August  1,  1996, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  fihng  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  an  Agreement 
For  The  Sale  Of  Firm  Capacity  And 
Firm  Energy  Between  The  Washington 
Water  Power  Company  And  Public 


Utility  District  No.  1  of  Snohomish 
County  (Snohomish)  and  Amendment 
No.  1  to  the  Agreement. 

Comment  date:  August  22, 1996,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duquesne  Light  Company 
[Docket  No.  ER96-261 1-000] 

Take  notice  that  on  August  2, 1996, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  July  17, 1996 
with  Pan  Energy  Power  Services,  Inc. 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  Pan  Energy  Power  Services,  Inc.  as 
a  customer  imder  the  Tariff.  DLC 
requests  an  effective  date  of  July  17, 
1996  for  the  Service  Agreement. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duquesne  Light  Company 
(Docket  No.  ER96-261 2-000] 

Take  notice  that  on  August  2,  1996, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  June  6, 1996 
writh  Duke/Louis  Dreyfus  L.L.C.  under 
DLC's  FERC  Coordination  Sales  Tariff 
(Tariff).  The  Service  Agreement  adds 
IXike/Louis  Dreyfus  L.L.C.  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  June  6, 1995  for  the 
Service  Agreement. 

Comment  date:  August  22, 1996,  in 
accordance  with  Standeu-d  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duquesne  Light  Company 
(Docket  No.  ER96-261 3-000] 

Take  notice  that  on  August  2,  1996, 
Duquesne  Light  Company  (DLC).  filed  a 
Service  Agreement  dated  June  26,  1996 
with  AIG  Trading  Corporation  under 
DLC's  FERC  CoordinaUon  Sales  Tariff 
(Tariff).  The  Service  Agreement  adds 
AIG  Trading  Corporation  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  June  26.  1996  for  the 
Service  Agreement. 

Comment  date:  August  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Duquesne  Light  Company  - 

(Docket  No.  ER96-26 14-000] 

Take  notice  that  on  August  2, 1996, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  May  23,  1996, 
with  Southern  Energy  Marketing,  Inc. 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  Southern  Energy  Marketing,  Inc.  as 
a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  May  23, 
1996  for  the  Service  Agreement. 


Comment  date:  August  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Duquesne  Light  Company 

(Docket  No.  ER9&-261 5-000] 

Take  notice  that  on  August  2, 1996, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  June  20, 1996 
with  Duke  Power  Company  under  DLC's 
FERC  Coordination  Sales  Tariff  (Tariff). 
The  Service  Agreement  adds  Duke 
Power  Company  as  a  customer  under 
the  Tariff.  DLC  requests  an  effective  date 
of  June  20,  1996  for  the  Service 
Agreement. 

Comment  date:  August  22, 1996,  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Air  Liquide  America  Corporation 

[Docket  No.  QF96-102-000] 

On  July  29, 1996.  Air  Liquide 
America  Corporation  (Apphcant),  of 
2700  Post  Oak  Boulevard,  21st  Floor, 
Houston,  Texas  77056.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  Jefferson  Coimty,  Ohio, 
and  will  consist  of  four  steam  boilers 
and  an  extraction/ condensing  steam 
turbine  generator.  Steam  recovered  from 
the  facility  will  be  sold  to  W^eeUng- 
Pittsburgh  Steel  Corporation  (WPS)  for 
use  in  its  steel  manufacturing  process 
and  for  heating.  The  power  output  of  the 
facility  will  be  sold  to  American  Electric 
Power  and  WPS.  The  primary  energy 
source  will  be  blast  furnace  gas.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be  28.1  MW. 
Installation  of  the  faciUty  will  begin  in 
Majf,  1997. 

Comment  date:  15  days  after  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 


42422 


Federal  Register  /  Vol.  61,  No.  159  /  Thursday,  August  15.  1996  /  Notices 


ISS 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  96-20795  Filed  8-14-96:  8:45  am] 

ULLINO  CODE  S717-01-P 


[Docket  No.  CP96~638-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Line  KA  Replacement 
Project  and  Request  for  Comments  on 
Environmental  Issues 

August  9,  1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facihties  proposed  in  the  Line  KA 
Replacement  Project.  ^  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
envirormiental  impact  statement  is 
necessary  and  whether  to  approve  the 
project 

Sununary  of  the  Proposed  Project 

Columbia  Gas  Transmission 
Corporation  (Columbia)  wants  to  replace 
a  section  of  pipehne  that  has  extensive 
corrosion  and  deterioration  to  the  extent 
that  replacement  is  necessary  to 
maintain  service  to  Columbia's  existing 
customers  at  existing  levels  and  to 
ensure  safe  and  reUable  operation. 
Columbia  seeks  authority  to: 

•  Construct  and  operate  5.2  miles  of 
24-inch-diameter  replacement  pipeline 
in  Wyoming  County,  West  Virginia;  and 

•  Abandon  in  place  360  feet  of  20- 
inch-diameter  pipeline  and  abandon  by 
removal  about  5.0  miles  of  20-inch- 
diameter  pipeline  in  Wyoming  County, 
West  Virginia. 

The  general  location  of  the  project 
facihties  is  shown  in  appendix  1.^ 


*  Columbia  Gas  Transmiasion  Corporation's 
application  was  filed  with  the  Commis«ion  UDdar 
Section  7  of  the  Natural  Ga«  Act  and  Part  157  of 
theConunisiion's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  theFederal  Refpster.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  88a  First  Street, 
N.E.,  Washington,  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  maiL 
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Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  98.0  acres  of  land. 
Following  construction,  about  31.3  acres 
would  be  maintained  as  permanent 
right-of-way  of  which  9.9  acres  would 
be  new  permanent  right-of-way.  The 
remaining  66.7  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use.  ^ 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  PubUc  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
pubUc  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  ^e  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
hitent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occiu-  as  a  result  of  the 
Construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Pubhc  safety 

•  Land  use 

•  Cultural  resources 

•  Endangered  and  threatened  species 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interests 
groups,  interested  individuals,  affected 
landowners,  newspapers,  Ubraries,  and 
the  Commissioa's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
pubUshed.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project 


Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  One  residence  is  located  within  50 
feet  of  the  proposed  construction  work 
area. 

•  The  project  may  cross  properties  on 
or  eligible  for  inclusion  on  the  National 
Register  of  Historic  Places. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  die  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instruaions  below  to  ensure  that 
yoiu'  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP96-638- 
000; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Dawn  Deibert  Neumann,  EA  Project 
Manager,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E.,  PR- 
11.2,  Washington.  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  September  16,  1996. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Ms. 
Neumann  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  inter\'enor  vou  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
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late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Davm  Deibert  Neumann,  EA  Project 
Manager,  at  (202)  208-1046. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  96-20796  Filed  8-14-96;  8:45  am) 
BILUNO  CODE  6717-01-M 


f Project  No.  1494-123] 

Grand  River  Dam  Authority:  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

August  9, 1996. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  was  prepared  for  an 
application  filed  by  Grand  River  Dam 
Authority  (GRDA)  that  requests  an 
amendment  to  the  operating  rule  curve 
for  impoundment  elevations  required 
under  license  article  401.  In  summary, 
GRDA  proposes  to  modify  the  licensed 
rule  curve  by:  (1)  Delaying  the  spring 
rise  from  elevation  742  feet  PD  by  two 
weeks,  from  April  16  to  May  1,  to  better 
accommodate  runoff  from  spring  flows; 
(2)  setting  the  rule  curve's  maximum 
water  surface  elevation  at  744  feet  PD 
instead  of  745  feet  PD  to  provide  better 
flood  management;  and  (3)  delaying  the 
drawdown  from  elevation  744  feet  PD 
by  about  three  weeks,  from  July  6  to 
August  1 ,  and  the  drawdown  from 
elevation  743  feet  PD  by  about  two 
weeks,  from  August  1  to  August  16,  to 
better  coincide  with  the  recreational 
boating  season.  The  Pensacola 
Hydroelectric  Project  is  located  on  the 
grand  River,  near  the  towns  of  Langley 
and  Disney,  in  Craig,  Delaware,  Mayes, 
and  Ottawa  Counties,  Oklahoma. 

The  DEA  finds  that  GRDA's  proposed 
amendment  is  not  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  DEA  was 
vmtten  by  staff  in  the  Office  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission.  Copies  of  the 
DEA  can  be  obtained  by  calling  the 
Commission's  Public  Reference  Room  at 
(202)  208-1371. 

Comments  on  the  DEA  must  be  filed 
with  the  Commission  within  30  days 
from  the  date  of  this  notice.  Comments 
should  be  addressed  to:  Ms,  Lois  D. 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 


Street,  N.E.,  Washington,  D.C.  20426. 

Please  include  the  project  number 

(1494-123)  on  any  comments  filed. 

Lin%vood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  96-20798  Filed  8-14-96;  8:45  a.m.l 

BILUNG  CODE  6717-01-M 


Notice  of  Application  Filed  With  the 
Commission 

August  9,  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License  and  Lease  of  Project  Property. 

b.  Project  No:  2725-047. 

c.  Date  Filed:  July  18, 1996. 

d.  Applicant:  Oglethorpe  Power 
Corporation  and  Georgia  Power 
Company. 

e.  Name  of  Project:  Rocky  Mountain 
Pumped  Storage  Project. 

/.  Location:  Heath  Creek  in  Floyd 
County,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  James  A.  Orr, 
Esquire.  Sutherland  Asbill  &  Brennan, 
999  Peachtree  Street.  NE.,  Atlanta,  GA 
30309-3996,  (404)  853-8578. 

J.  FERC  Contact:  David  Cagnon,  (202) 
219-2693. 

/.  Comment  Date:  September  3, 1996. 

k.  Description  of  Transfer:  The 
Oglethorpe  Power  Corporation  and 
Georgia  Power  Company,  licensees, 
propose  to  partially  transfer  the  license 
for  Project  No.  2725  to  include  an  owner 
trustee  and  a  trustee  of  a  special 
business  trust  created  under  the 
Delaware  Business  Act,  acting  solely  in 
their  respective  capacities  as  trustees. 
The  trustees  would  be  added  as 
licensees  to  facilitate  permanent 
financing  of  the  project  through  a  sale 
and  leaseback  transaction. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wall 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPUCATION,"  "PROTEST."  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
.Secrptary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington.  DC  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  writhin  the  time 
specified  for  fiUng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-20799  Filed  8-14-96;  8:45  am] 

miUNG  COOE  871 7-01 -M 


FEDERAL  E..EC"''iON  CCMM,SS.ON 


Su'lS'^: 


'C!  Meeting 


DATE  AND  TIME:  Tuesday,  August  20. 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  August  22, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor.) 
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STATUS:  This  Meeting  Will  Be  Open  to 

the  Public 

riEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Advisory  Opinion  1996-25:  Stanley  M. 
Brand  on  behalf  of  Seafiu^rs  Political 
Activity  Donation  ("SPAD")  (tentative) 

Advisory  Opinion  1996-29:  Stanley  R.  de 
Waal,  Treasurer,  Chris  Cannon  for 
Congress,  Inc. 

Advisory  Opinion  1996-30:  Robert  F.  Bauer 
on  behalf  of  the  Democratic  Senatorial 
Campaign  Committee  and  the  Democratic 
Congressional  Campaign  Committee 

Advisory  Opinion  1996-32:  Craig  M.  Engle, 
General  Counsel,  National  Republican 
Senatorial  Committee  (tentative) 

Advisory  Opinion  19<»6-13'  DaviH  R 
Connell,  Treasurer,  Colantuono  for 
Congress  (tentative) 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  96-20980  Filed  8-13-96;  2:38  pm] 

SILLING  CODC  $71S-01  -M 


FEDERAL  MARITIME  COMMISSION 

Security  tor  the  Protection  ot  the 
Public,  Financial  Re«5Donsibility  to 
Meet  Liability  Incurr&cl  fc  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  §  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  C.F.R. 
Part  540,  as  amended: 

Princess  Cruises,  Inc.,  P  &  O  Lines 
(Shipowners)  Limited  and  The 
Peninsular  and  Oriental  Steam 
Navigation  Company.  10100  Santa 
Monica  Blvd.,  Los  Angeles,  California 
90067-4189 

Vessel:  ROYAL  PRINCESS 

Dated:  /\uR'.:st  9  1996. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  96-20762  Filed  8-14-96;  8:45  ami 

BILLMQ  COOE  S730-01-M 


Fact  Finding  Investigation  No.  22 
Possible  Rate  Malpractices  in 
Specified  United  States-Foreign 
Trades:  Amendment  to  Order  of 

Investigation 

On  August  8, 1994,  the  Commission 
instituted  this  nonadjudicatory 
investigation  into  the  practices  of 
common  carriers  and  other  persons  with 
respect  to  untariffed  transportation 
activity  and  the  possible  payment  of 
rebates  and  any  other  devices  or  means 
of  providing,  or  allowing  persons  to 
obtain,  transportation  at  less  or  different 
compensation  than  the  rates  and  charges 
shown  in  applicable  tariffs  or  service 
contracts.  The  Commission's  Order  of 
Investigation  specified  that  the  scope  of 
the  fact  finding  would  be  limited  to 
trades  between  the  United  States  and 
Europe,  the  Far  East,  South  America, 
Central  America,  and  the  Caribbean. 
Investigative  Officers  named  in  the 
Order  were  Wm.  Jarrel  Smith,  Jr.,  the 
former  Director  of  the  Commission's 
Biu^au  of  Hearing  Coimsel,  Vem  W. 
Hill,  the  former  Deputy  Director  of  that 
Bureau,  and  three  attorneys  then 
assigned  to  the  Bureau  of  Hearing 
Counsel. 

Since  the  commencement  of  this 
proceeding,  Mr.  Smith  has  retired  and 
the  Bureau  of  Hearing  Coiuisel  has  been 
merged  with  the  Bureau  of 
Investigations  to  form  the  Bureau  of 
Enforcement.  Mr.  Hill  is  now  the 
Director  of  the  Bureau  of  Enforcement 
and  the  other  Investigative  Officers 
named  in  the  Commission's  Order  of 
Investigation  are  attorneys  assigned  to 
that  Biueau.  In  view  of  Mr.  Smith's 
departure,  and  the  reorganization  of  the 
Commission's  enforcement  personnel, 
the  Commission  is  amending  its  Order 
of  Investigation  to  name  the  current 
Director  and  attorneys  assigned  to  the 
Bureau  of  Enforcement  as  Investigative 
Officers. 

The  Commission  also  has  decided  to 
remove  the  geographic  limits  on  this 
investigation  to  permit  inquiry  into 
malpractices  in  any  U.S.  foreign  trade. 
Recent  reductions  in  the  Commission's 
enforcement  personnel,  coupled  with 
indications  that  malpractices  are 
increasing  in  many  trades,  require 
increased  efficiency  in  our  investigatory 
and  enforcement  functions.  The 
compulsory  process  and  other  powers 
made  available  to  Investigative  Officers 
in  this  fact  finding  proceeding  should 
assist  in  achieving  that  goal. 

Therefore,  it  is  ordered,  That  pursuant 
to  sections  8, 10, 11  and  12  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1707, 1709,  1710,  and  1711,  and  part 
502,  Subpart  R  of  Title  46  of  the  Code 
of  Federal  Regulations,  46  CFR  502.281, 


et  seq..  the  Commission's  Order  of 
Investigation  served  August  8.  1994  m 
this  nonadjudicatory  investigation  is 
hereby  amended  as  follows: 

1  In  the  first  ordering  paragraph,  delete  the 
words,  "in  tlie  trades  between  United  States 
port.s  and  point  and  ports  and  points  in 
Europe,  the  Far  East,  South  America.  Central 
.America  or  the  Caribbean'  and  insert,  in  lieu 
thereof,  the  words,  "in  U.S.  foreign  trades." 

2.  !n  the  second  oraeriig  paragraph,  delete 
the  first  sentence  and  insert,  sn  lieu  thereof, 
"That  the  Investigative  Officers  shall  be  Vem 
W  Hill,  Charles  L.  Haslup,  III.  Paul  ].  Kailer, 
Peter  J.  King,  Joseph  B.  Slunt,  and  Martha  C. 
Smith  of  the  Commission." 

It  is  further  ordered,  That  notice  of 
this  Order  be  pubhshed  in  the  Federal 
Register. 

Bv  the  Commission, 
loseph  C.  Polking, 
Secretary. 
IFR  Doc.  96-20808  Filed  8-14-96;  8:45  am] 

BILUNG  CODE  6730-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Availability:  Draft 
Environmental  Impact  Statement 
(DEIS)  Development  of  a  Clifton  Road 
Campus  Annex  Centers  for  Disease 
Control  and  Prevention  Atlanta, 
Georgia 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508),  as 
implemented  by  General  Services 
.■\dmmislration  (GSA)  Order  PBS  P 
1095.4B,  GSA  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  for  a  45  day 
comment  period,  for  the  long-term 
development,  over  a  twentv  year 
horizon,  of  a  campus  annex  (West 
Campus)  to  house  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  in 
Atlanta,  Georgia.  Your  comments 
should  be  addressed  directly  to  GSA. 
The  45-day  comment  period  will  begin 
with  the  publication  of  this  Notice  in 
the  Federal  Register. 

The  DEIS  examined  the  short  and 
long  term  impacts  on  the  natural  and 
built  environments  of  developing  and 
operating  a  mix  of  laboratory,  office,  and 
support  space  at  the  proposed  West 
Campus.  The  DEIS  also  examined 
measures  to  mitigate  unavoidable 
adverse  impacts  of  the  proposed  action. 
The  Main  CDC  Campus  occupies  27.6 
acres,  and  is  bounded  by  Clifton  Road 
to  the  north,  Michael  Street  to  the  south 
and  east,  and  Clifton  Way  to  the  west. 
CDC  currently  occupies  approximately 
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884.000  gross  square  feet  in  17 
buildings,  housing  some  1,900 
personnel.  Approximately  60  percent  of 
gross  square  footage  consists  of 
laboratory  space,  the  remainder  being 
office,  administrative,  and  faciUty 
support  space.  There  are  approximately 
1,800  parking  spaces  on  site. 

To  meet  CDC's  known  facility 
replacement  needs,  and  to  provide 
future  expansion  space.  GSA  proposes 
to  acquire  and  develop  approximately 
17  6  acres  bounded  by  Clifton  Road  to 
the  north  Clifton  Way  to  the  east,  and 
Michael  Street  to  the  south  and  west 
(West  Campus).  The  maximum 
anticipated  development  over  a  twenty 
year  planning  horizon  is  approximately 
633,000  additional  gross  square  feet  of 
laboratory,  office,  and  support  space, 
and  1,521  additional  parking  spaces. 

GSA  has  identified  the  following 
alternatives  to  be  examined  in  the  EIS: 

•  "No  Action."  that  is.  undertake  no 
site  acquisition  and  development  at  all. 

•  Full  Acquisition  of  17.6  acres  and 
full  development  of  the  proposed  West 
Campus  Site,  previously  described.  This 
is  the  GSA/CDC  preferred  alternative 
and  the  proposed  action. 

•  Limited  Expansion  by  acquisition  of 
less  than  the  full  17.6  acres  and 
development  and  expansion  on  a 
portion  of  the  17.6  acres  and  on  the 
existing  campus. 

•  On  site  consolidation  and  no 
additional  site  acquisition,  with 
development  occurring  on  the  existing 
govemment-ovwied  CDC  Campus  site. 

As  part  of  the  pubUc  scoping  process, 
GSA  encourages  you  to  provide 
comments  on  the  DEIS  in  writing  at  the 
following  address:  Mr.  George  Chandler 
or  Mr.  Phil  Youngberg,  GSA/PBS 
Portfolio  Management  4PT.  401  West 
Peachtree  Street.  NW,  Suite  3010, 
Atlanta,  GA  30365  or,  FAX  your 
comments  to  GSA  at  404-331-4540. 
Comments  should  be  postmarked  no 
later  than  October  7.  1996. 

GSA  intends  to  conduct  a  Public 
Meeting  during  the  45-day  comment 
period  to  sohcit  comments  on  the  DEIS, 
and  to  address  general  questions  and 
concerns.  GSA  will  place  a  Notice  of 
this  and  all  subsequent  public  meetings 
and  document  releases  concerning  the 
proposed  action  in  the  Atlanta  Journal- 
Constitution  approximately  two  weeks 
prior  to  the  event.  GSA  will  notify 
persons  and  organizations  on  our 
meiiling  list.  Persons  who  wash  to  be 
added  to  the  mailing  hst  should  write  or 
FAX  GSA  as  indicated  in  this  Notice. 


Dated:  August  8.  1996. 
Phil  Youngberg, 

Regional  Environmental  Officer,  4PT. 
[PR  Doc.  96-20840  Filed  8-^14-96;  8:45  am] 

BILUNG  COO€  6820-34-M 


Notice  of  Availability,  Environmental 
Assessment  and  Finding  o1  No 
Significant  Impact  (FONSI)  for  the 
Department  of  Veterans  Affairs 
Leasing  Action  in  San  Diego 

Pursuant  to  the  Council  of 
Environmental  QuaUty  Regulations  {40 
CFR  1500-1508)  implementing 
procedures  provisions  of  the  National 
Environmental  PoUcy  Act  (NEPA),  the 
General  Services  Administration  hfiffihy 
gives  notice  that  an  EA  and  subsequent' 
FONSI  for  the  leasing  action  within  the 
City  of  San  Diego  has  been  prepared. 

Proposed  Action:  The  proposed 
project  would  include  a  lease  of  133,130 
rentable  square  feet  of  building  space 
and  400  onsite  parking  spaces.  The 
delineated  area  is  Aero  Drive  to  the 
north:  Interstate  15  to  the  east; 
University  Avenue  from  Interstate  15  to 
Keating  Street  and  Keating  Street  to 
Interstate  5  as  the  southern  boundary; 
and  Interstate  5  bom  Keating  Street 
north  to  Interstate  8  and  Linda  Vista 
Road  north  from  Interstate  8  to  Aero 
Drive  as  the  western  boundary. 

Public  Involvement:  The  FONSI 
prepared  by  GSA  addressing  this  action 
is  on  file  and  may  be  obtained  fixjm  the 
US  General  Services  Administration, 
Pacific  Rim  Region,  Attn:  Rosanne 
Nieto,  450  Golden  Gate  Avenue,  San 
Francisco,  California  94102. 

Dated:  August  8, 1996. 
Alan  Campbell, 

Assets  Manager,  Public  Buildings  Service, 
General  Services  Administration,  Pacific  Rim 
Region. 

(FR  Doc.  96-20839  Filed  8-14-96;  8:45  am) 

BILUNG  CODE  S8?&-^4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Agency  Information  Collection 
Activities:  Proposed  CoHection 
Reinstatement;  Comment  Request 

AGENCY:  Agency  for  Health  Care  PoUcy 
and  Research,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency  for  Health  Care  Pohcy  and 
Research's  (AHCPR)  intention  to  request 
the  Office  of  Management  and  Budget 


(0MB)  to  reinstate  an  expired 
information  collection  project.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  PubUc  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)),  the  AHCPR 
invites  the  public  to  comment  on  this 
proposed  reinstatement  of  an 
information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  October  15, 1996. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Carole  Dillard,  Reports 
Clearance  Officer.  AHCPR,  2101  East 
Jefferson  Street,  Suite  502,  Rockville. 
MD  20852-4908. 

All  comments  vdll  become  a  matter  of 
public  record.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval  of  the  proposed 
information  collection  reinstatement. 

In  accordance  with  the  above  cited 
legislation,  comments  on  the 
reinstatement  of  AHCPR  information 
collection  proposal  are  requested  with 
regard  to  any  of  the  following:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utiUty;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

FOR  FURTHER  INFORMATJON  COffTACT: 
Carole  Dillard,  AHCPRs  Reports 
Clearance  Officer,  (301)  594-1357, 
extension  1324. 

SUPPLEMENTARY  INFORMATTON: 

Proposed  Project 

Pretest  for  1997  Medical  Expenditure 
Panel  Survey — Insurance  Component 
(MEPS-IC).  AHCPR  intends  to  conduct 
a  survey  of  estabhshments  in  1997  to 
collect  information  from  employers 
concerning  employer-sponsored  health 
insurance.  This  survey  will  be  an 
integration  of  two  previous  surveys, 
now  components  of  MEPS-IC.  The  two 
surveys,  which  collected  similar 
information,  are:  1.)  the  1987  Health 
Insurance  Plans  Survey  (HIPS) 
sponsored  by  AHCPR,  and  2.)  the 
National  Employer  Health  Insurance 
Survey  (NEHIS)  sponsored  by  AHCPR, 
NCHS  (National  Center  for  Health 
Statistics),  HCFA  (Health  Care 
Financing  Administration).  Due  to  the 
integration  of  HIPS  and  NEHIS  survey 
operations  into  MEPS-IC,  updating  of 
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the  questionnaire,  and  proposed  Disabilities  Act  of  1990,  42  U.S.C.  12113 

changes  m  collection  methodology,  (d),  requires  the  Secretfuy  of  Health  and 

.-IHCPR  proposes  to  test  this  updated  Human  Services  to; 

suney  collection  activity  .^  sample  of  ^  r^j^  ^,  i^^fectious  and  communicable 

potential  respondents  will  be  selected  diseases  which  may  be  transmitted  through 

and  data  collection  will  be  attempted.  handling  the  food  supply; 

Based  upon  the  results  of  this  test  2.  Publish  a  list  of  infectious  and 

collection  effort.  .^HCPR  will  develop  communicable  diseases  which  are 

and  refine  the  survey  process  of  the  transmitted  through  handling  the  food 

1997MEPS-IC  supply; 

3.  Publish  the  methods  by  which  such 

Burden  Estimates  Follow  dig^g^^  ^  transmitted;  and. 

S'uwber  of  Respondents ..._ 350         4.  Widely  disseminate  such  information 

Sumber  of  Survevs  ixr  Respondent „..l  regarding  the  list  of  diseases  and  (heir  modes 

Average  Burden- Response. 75  of  transmissibility  to  the  general  public. 

Estimated  Total  Burden „ „.,.,.... 263 

„  ,  ,  J      •  Additionally,  the  list  is  to  be  updated 

Copies  of  these  proposed  mformatton  annually.  Since  the  publication  of  the 

CO  lection  plans  and  instruments  can  be  ^^^  ^^  j^         ^3  ^^  ^^g  p^  ^^^gj 

...    __..  .J,  J  ^  .,  ,  CDl.  Has  received  no  information  to 

Clearance  Officer  (see  above  for  details),  ^^^icate  that  additional  unlisted 

Dated  August  8.  1996.  diseases  are  transmitted  through 

Qifton  R.  Gaus.  handling  the  food  supply  Therefore,  the 

Administrator  list  set  forth  below  is  unchanged  from 

|FR  Doc  96-20819  Filed  &-14-96;  8:45  am]  the  list  pubUshed  in  the  Federal 

BiLUMG  coo€  4i»o-«>-M  Register  on  January  13, 1994. 

I.  Pathogens  Often  Transmitted  by  Food 

Contaminated  bv  Infected  Persons  Who 
Handle  F(K>d.  and  Modes  of 
Transmission  of  Such  Pathogens 


Centers  for  Disease  Control  and 
Prevention 

Diseases  Transmitted  Ttirough  the 
Food  Supply 

AGENCY:  Centers  for  Disease  Control  and 

Prevention  (CDC).  HHS. 

ACTION:  .NJotice  of  annual  update  of  list 

of  infectious  and  communicable 

diseases  that  are  transmitted  through 

handling  the  food  supply  and  the 

methods  by  which  such  diseases  are 

transmitted. 

SUMMARY:  Section  103  (d)  of  the 
Americans  with  Disabilities  Act  of  1990, 
Public  Law  101-336,  requires  the 
Secretary  to  publish  a  list  of  infectious 
and  communicable  diseases  that  are 
transmitted  through  handling  the  food 
supply  and  to  review  and  update  the  list 
annually.  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  published 
a  final  list  on  .August  16,  1991  (56  PR 
40897)  and  an  update  on  January  13, 
1994  (59  FR  1949).  No  new  information 
that  would  warrant  additional  changes 
has  been  received;  therefore  the  list,  as 
set  forth  in  the  first  update  and  below, 
remains  unchanged. 
EFFECTIVE  DATE:  August  15.  1996. 
FOR  FURTHER  INFORMATION  COffTACT:  Dr. 
Morris  E.  Potter.  National  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road.  NE..  Mailstop  A-38. 
Atlanta.  Creorgia  30333,  telephone  (404) 
639-2213 

SUPPLEMENTARY  INFORMATION:  Section 
103  (dl  of  the  .Vmericans  with 


The  contamination  of  raw  ingredients 
from  infected  food-producing  animals 
and  cross-contamination  during 
processing  are  more  prevalent  causes  of 
foodbome  disease  than  is  contamination 
of  foods  by  persons  with  infectious  or 
contagious  diseases.  However,  some 
pathogens  are  frequently  transmitted  bv 
food  contaminated  by  infected  persons 
The  presence  of  any  one  of  the 
following  signs  or  symptoms  in  persons 
who  handle  food  may  indicate  infection 
by  a  pathogen  that  could  be  transmitted 
to  others  through  handling  the  food 
supply:  diarrhea,  vomiting,  open  skin 
sores,  boils,  fever,  dark  urine,  or 
jaundice.  The  failure  of  food-handlers  to 
wash  hands  (in  situations  such  as  after 
using  the  toilet,  handling  raw  meat, 
cleaning  spills,  or  carrying  garbage,  for 
example),  wear  clean  gloves,  or  use 
clean  utensils  is  responsible  for  the 
foodbome  transmission  of  these 
pathogens.  Non-foodbome  routes  of 
transmission,  such  as  from  one  person 
to  another,  are  also  major  contributors 
in  the  spread  of  these  pathogens. 
Pathogens  that  can  cause  diseases  after 
an  infected  person  handles  food  are  the 
follouring: 

Hepatitis  A  virus 

Norwalk  and  Norwalk-like  viruses 

Salmonella  typhi 

Shigella  species 

Staphylococcus  aureus 

Streptococcus  pyogenes 


II.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Infected 
Persons  Who  Handle  Food,  but  Usually 
Transmitted  by  Contamination  at  the 
Source  or  in  Food  Processing  or  by 
Non-foodbome  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  cause  disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  m 
this  category  often  require  a  period  of 
temperature  abuse  to  permit  their 
multiplication  to  an  infectious  dose 
before  they  will  cause  disease  in 
consumers.  Preventing  food  contact  bv 
persons  vvuo  uawc  dn  acute  diarrneaj 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens: 

Campylobacter  jejuni 

Entamoeba  histolytica 

Enterohemorrhagic  Escherichia  coli 

Enterotoxigenic  Escherichia  coli 

Giardia  lamblia 

NontyphoidaJ  Salmonella 

Rotavirus 

Taenia  soliiun 

Vibrio  cholerae  01 

Yersinia  enterocolitica 
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Dated:  August  7, 1996. 
Claire  V.  Broome, 

Deputy  Director.  Centers  for  Disease  Control 

and  Prevention  (CDC). 

[FR  Doc.  96-20814  Filed  &-14-96:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  96N-02251 

Submission  Requirements  for  All 
Grant  and/or  Cooperative  Agreement 
Applications  Submitted  to  the  Food 
and  Drug  Administration  tor  Funding 
Consideration 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
changes  to  its  grant  and/ or  cooperative 
agreement  noncompeting  continuation 
application  submission  requirements  for 
fiscal  year  (FY1  1997.  The  StreamUned 
Noncompeting  Award  Process  (SNAP) 
was  originally  implemented  by  the 
National  Institutes  of  Health  (NIH)  in  FY 
1994,  in  an  effort  to  simpUfy  the  process 
for  submission  of  information  necessary 
for  grantees  to  receive  a  noncompeting- 
grant  award.  By  incorporating  SNAP 
into  FDA's  processes,  effective  in  FY 
1997.  FDA  will  be  consistent  writh  NIH 
requirements  for  the  submission  and 
processing  of  noncompeting 
continuations 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Robins,  Grants  Management 
Officer,  Food  and  Drug  Aamimstration 
(HFA-520),  Park  Bldg.,  rm.  3-40,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-443-6170. 
SUPPLEMENTARY  INFORMATION; 

I  Eligibility 

All  grantees  covered  by  the  Expanded 
Authorities  are  ehgible  for  SNAP.  Any 
grantee  excluded  from  the  Expanded 
Authorities,  e.g..  those  grantees 
designated  as  "Exceptional"  and  foreign 
grantees,  would  routinely  be  excluded 
from  SNAP.  Additional  examples  of 
grantees  that  would  be  excluded  from 
SNAP  include  (but  are  not  limited  to) 
the  following:  (1)  Grantees  that  require 
close  project  monitoring  or  technical 
assistance  (e.g..  first  time  grantees);  (2) 
grantees  that  have  a  consistent  pattern 
of  failure  to  adhere  to  appropriate 
reporting  deadlines;  and  (3)  any  activity 
that  is  excluded  from  SNAP  at  the 
discretion  of  the  awarding  agency. 
Applicants  applying  for  FDA's  Small 
Scientific  Conference  Grant  Program  or 
those  applying  for  cooperative 
agreements  are  not  eligible  for  SNAP 
regardless  of  whether  or  not  they  are 
covered  by  the  Expanded  Authorities 
authorized  under  other  grant  programs. 

n.  Snap  Procedures 

For  a  new  competitive  appUcation 
received  in  FY  1997,  the  appUcant  must 


address  all  years  of  funding  support 
requested  m  the  Scope  of  Work  or 
Research  Plan,  and  provide  sufficient 
information  needed  for  evaluation  of  the 
entire  project,  independent  of  any  other 
docimientation.  As  the  funding  for  the 
project  will  be  negotiated  for  all  years  at 
the  time  of  the  initial  competitive 
segment,  the  budgets  for  all  years  of 
requested  support  must  be  fully 
justified. 

New  grantees  who  receive 
competitive  awards  in  FY  1997,  for 
which  there  is  a  noncompetitive 
segment,  will  be  required  to  use  the 
SNAP  for  future  years  of  support 
utilizing  the  instructions  Usted  below  in 
conjunction  with  the  instructions  in  the 
PHS  2590  (Rev.  5/95)  appUcation  kit. 
Elements  in  the  PHS  2590  that  remain 
the  same,  e.g.,  a  biographical  sketch 
page  for  new  key  personnel  and  when 
additional  information  is  required, 
should  use  the  appropriate  pages  from 
the  PHS  2590  application. 

Instructions: 

1.  Complete  the  face  page  (form  page 
1),  the  Progress  Report  Summary  (form 
page  6).  the  personnel  and  study 
subjects  page  (form  page  7).  the 
checkhst  page  (form  page  8).  and 
provide  a  brief,  two  page  progress  report 
(tables  and/or  figures  that  summarize 
key  accomphshments  may  be  in 
addition  to  the  two  pages).  It  is  not 
necessary  to  complete  the  indirect  cost 
portion  of  the  checklist  page  unless 
there  is  a  change  in  the  performance 
site. 

2.  Answers  to  the  following  questions 
should  be  inserted  before  the  progress 
report: 

a.  Has  there  been  a  change  in  other 
support  of  key  personnel  since  the  last 
reporting  period?  Specific  information 
is  to  be  provided  only  if  active  support 
has  changed.  If  a  previously  active  grant 
has  terminated  and/or  if  a  previously 
pending  grant  is  now  active,  the  change 
in  support  is  to  be  reported.  Submission 
of  other  support  information  is  not 
necessary  if  support  is  pending  or  for 
changes  in  the  level  of  effort  for  active 
support  reported  previously.  Other 
support  information  should  be 
submitted  only  for  the  principal 
investigator  and  for  those  individuals 
who  are  considered  by  the  principal 
investigator  to  be  key  to  the  project.  A 
key  person  is  defined  as  an  individual 
who  contributes  in  a  substantive  way  to 
the  scientific  development  or  execution 
of  the  project,  whether  or  not  a  salary 
is  requested.  Key  personnel  are  defined 
on  page  11  of  the  PHS  398  grant 
apphcation  kit  (Rev.  5/95). 

D.  Will  there  be.  in  the  next  budget 
period,  significant  rebudgeting  of  funds 
and/or  changes  in  level  of  effort  for  key 


personnel  from  what  was  approved  in 
the  current  year's  budget  for  this 
project?  Significant  rebudgeting  occurs 
when  expenditures  in  a  single  direct 
cost  budget  category  deviate  (increase  or 
decrease)  from  the  categorical 
commitment  level  established  at  the 
time  of  the  competing  award  by  more 
than  25  percent  of  the  total  amount 
awarded,  or  $250,000.  whichever  is  less. 
The  basis  for  determining  significant 
rebudgeting  excludes  the  effects  of 
carryover  of  prior  year  unobligated 
balances,  but  includes  competing  or 
administrative  supplements.  This 
implementation  redefines  significant 
rebudgeting  contained  in  the  current 
PHS  Grants  PoUcy  Statement  (Rev.  4/1/ 
91),  pages  8-1  and  8-7. 

c.  Will  there  be.  In  the  next  budget 
period,  a  change  in  the  level  of  effort  for 
key  personnel?  A  significant  change  in 
the  level  of  effort  is  defined  in  the 
Federal  regulations  (45  CFR  74.25(c)(3)) 
as  a  25  percent  reduction  in  time/effort 
devoted  to  the  project.  For  example,  if 
a  key  person  on  the  project  is  expected 
to  reduce  his/her  effort  from  40  percent 
to  30  percent,  which  represents  a  25 
percent  reduction  in  the  level  of  effort, 
the  detailed  budget  page  (form  page  2) 
and  the  budget  justification  page  (form 
page  3)  arte  to  be  submitted  in  the 
noncompeting  continuation.  This 
requirement  appUes  regardless  of 
whether  or  not  the  key  person  is 
compensated  from  the  grant. 

3.  Explain  any  estimated  imobUgated 
balance  (including  prior  year  carryover) 
that  is  greater  than  25  percent  of  the 
current  year's  total  budget  or  more  than 
$250,000.  An  estimated  unobligated 
balance  that  meets  this  criterion  is  to  be 
reported  on  the  Progress  Report 
Summary  page  (form  page  5).  An 
explanation  of  why  there  is  a  significant 
balance  and  how  it  will  be  spent  if 
carried  forward  into  the  next  budget 
period  is  to  be  provided. 

The  questions  regarding  other  support 
and  significant  rebudgeting  and/ or 
change  in  level  of  effort  must  be 
answered  by  stating  that  no  change  has 
occurred  or  is  planned.  If  a  change  has 
occurred  or  is  planned,  the  appropriate 
form  and/or  justification  is  to  be 
submitted  in  the  noncompeting 
continuation  apphcation.  Information 
regarding  unobligated  balances  must  be 
provided  when  it  is  anticipated  that 
there  will  be  an  unobUgated  balance 
(including  prior  year  carryover)  of  25 
percent  of  the  current  year's  total 
budget,  or  more  than  $250,000. 

The  Progress  Report  Summary  (form 
page  5)  is  to  be  used  to  provide  the 
requested  information,  which  should  be 
provided  before  beginning  the  progress 
report.  The  progress  report  instructions 
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contained  on  pages  7  through  9  of  the 
PHS  2590  {Rev.  5/95)  form  should  be 
followed  for  reporting  on  research 
progress.  Supplemental  reporting 
instructions  may  be  required  depending 
on  different  FDA  grant  program 
requirements.  .After  reviewing  the 
noncompeting  continuation  application, 
the  FDA  program  and/or  grants 
management  staff  may  require 
additional  information  to  evaluate  the 
project  for  continued  funding.  Failure  to 
provide  this  information  in  a  timely 
manner  may  result  in  a  delayed  award. 

FD.A  grants  are  funded  under  the 
legislative  authority  of  section  301  of 
the  Public  Health  Service  Act  (24  U.S.C. 
241). 

Dated:  August  9.  1996. 

WUliam  K.  Hubbard. 

Associate  Comwissioner  for  Policy 
Coordination. 

(PR  Ooc  ^6-20851  Filed  8-14-96;  8:45  am) 

BtLLING  CODE  41<0-01-f 


[Docket  Nos.  96P-0190/CP1  96P-0197/CP1 
96P-0251  CP11 

Determination  That  Selegiline 
Hydrochloride  5-Milligram  Tablet  Was 
Not  Withdrawn  From  Sale  For  Reasons 
of  Safety  or  Effectiveness 

agency:  Food  and  Drug  Administration, 

HH.S 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  selegiline  hydrochloride 
(Eldepryl®)  5-milligram  (mgj  tablet  was 
not  withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDA's)  for  selegiline 
hydrochloride  5-mg  tablet. 
FOR  FURTHER  INFORMATION  CONTACT: 
•Andrea  C.  Masciaie,  Center  for  Drug 
Evaluation  and  Research  (HFI>-7),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855.  301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  In  1984, 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
(the  1984  amendments),  which 
authorized  the  approval  of  dupUcate 
versions  of  drug  products  approved 
under  an  ANDA  procedure.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved  imder  a  new  drug 


application  (NDA).  Sponsors  of  ANDA's 
do  not  have  to  repeat  the  extensive 
clinical  testing  oUierwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  included  what 
is  now  section  505(j)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(6)},  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  Ust  as  part  of  the 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations. 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 
Regulations  also  provide  that  the  agency 
must  make  a  determination  as  to 
whether  a  listed  drug  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness  before  an  ANDA  that  refers 
to  that  hsted  drug  may  be  approved 
(§  314.161(a)(1)  (21  CFR  314.161(a)(1))). 
FDA  may  not  approve  an  ANDA  that 
does  not  refer  to  a  listed  drug. 

Selegiline  hydrochloride  (Eldepryl®) 
5-mg  tablet  is  the  subject  of  approved 
NDA  l»-334,  held  by  Somerset 
Pharmaceuticals,  Inc.  (Somerset).  On 
May  17, 1996,  Somerset  withdrew  the 
selegiline  hydrochloride  5-mg  tablet 
from  sale,  and  began  marketing  in  its 
place  a  capsule  form  of  selegiline 
hydrochloride  5-mg  (NDA  20-647). 

On  June  12, 1996,  Novopharm  Ltd. 
submitted  under  21  CFR  10.30  a  citizen 
petition  (Docket  No.  96P-0190/CP1) 
regarding  the  status  of  the  selegiline 
hydrochloride  5-mg  tablet.  Two  similar 
citizen  petitions  were  subsequently 
received  by  the  agency;  a  petition  by 
Endo  Laboratories,  L.L.C.  was  filed  on 
June  17. 1996  (Docket  No.  96P-0197/ 
CPl),  and  a  petition  submitted  by 
Williams  &  Connolly  on  behalf  of 
Alphapharm,  Ltd.  was  filed  on  July  10, 
1996  (Docket  No.  96P-0251/CP1).  The 
three  petitions  request  that  the  agency 
determine  whether  the  selegiline 
hydrochloride  5-mg  tablet  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  and,  if  the  agency 
determines  that  the  drug  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness,  keep  the  drug 
hsted  in  the  Orange  Book. 

The  agency  has  reviewed  its  records 
and  under  §  314.161,  has  determined 
that  the  selegiline  hydrochloride  5-mg 
tablet  was  not  withdrawn  from  sale  for 


reasons  of  safety  or  effectiveness.  In 
reaching  its  decision.  FDA  considered 
comments  submitted  bv  Somerset,  in 
which  Somerset  asserted  that  the  drug 
was  withdrawn  from  sale  for  safety 
reasons.  Somerset  requested  that  FDA 
deny  the  citizen  petitions.  , 

Somerset  claims  that  Eldepr\'l®  5-mg 
tablet  was  withdrawn  from  the  market 
"out  of  concern  for  the  safety  of  patients 
with  Parkinson's  Disease."  First,  it 
refers  to  the  appearance  of  counterfeit 
Eldepryl®  tablets  in  the  U.S. 
marketplace.  This  is  not  a  problem 
unique  to  Eldepryl®  and  is  not  evidence 
that  the  product  is  unsafe. 

Second,  Somerset  makes  a 
nonspecific  reference  to  "the 
information  contained  in  NDA  *  19- 
334"  as  ronfinnation  that  the  removal  of 
the  tablet  form  of  the  drug  was  out  of 
concern  for  the  safety  of  patients.  FDA's 
examination  of  this  NDA  found  no 
evidence  to  support  this  claim. 
Somerset  may  have  been  alluding  to 
reports  of  difficulty  swallowing  tablets 
in  patients  with  Parkinson's  Disease. 
That  some  patients  may  prefer  an 
alternative  dosage  form  is  common  with 
oral  products  regardless  of  the  disease 
being  treated.  FDA  does  not  regard 
providing  a  second  dosage  form  that 
some  patients  may  find  more 
convenient  than  the  first  as  evidence 
that  the  first  is  unsafe.  Somerset  may 
also  have  been  alluding  to  reports  of 
confusion  between  Eldepryl®  tablets 
and  enalapril.  This  is  not  a  safety 
concern  relevant  to  generic  products 
because,  among  other  reasons,  they 
would  not  use  the  name  Eldepryl®  . 

The  agency  concludes  that  Eldepryl® 
tablets  were  withdrawn  from  sale  for 
reasons  other  than  for  safety  or 
effectiveness.  Accordingly,  the  agency 
will  maintain  selegiline  hydrochloride 
5-mg  tablet  in  the  "Discontinued  Drug 
Product  List"  section  of  the  Orange 
Book.  The  "Discontinued  Drug  Product 
List"  delineates,  among  other  items, 
drug  products  that  have  been 
discontinued  from  marketing  for  reasons 
other  than  safety  or  effectiveness. 
ANDA's  that  refer  to  selegiline 
hydrochloride  5-mg  tablet  may  be 
approved  by  the  agency. 

Dated:  August  9. 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[PR  Doc.  96-20857  Filed  8-14-96;  8:45  am] 

BILUNG  CODE  4160-01-F 


UMI 


Federal  Register  /  Vol.  61,  No.  159  /  Thursday,  August  15,  1996  /  Notices 


42429 


[Docket  No.  96M-0274) 

Summit  Technology,  Inc.:  Premarket 
Approval  of  SVS  Apex  {Formerly  the 
Omnimed)  Excimer  Laser  System  tor 
Photorefractive  Keratectomy  (PRK) 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
approval  of  the  application  by  Summit 
Technology.  Inc.,  Waltham,  MA,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  .^ct  (the  act), 
of  the  SVS  .Apex  (formerly  the 
OmniMed)  Excimer  Laser  System.  After 
.-e  Viewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  apphcant, 
bv  letter  of  October  20.  1995,  of  the 
approval  of  the  apphcation. 
DATES:  Petitions  for  administrative 
review  by  September  16,  1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summar>'  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MB 
20857 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Y  Lewis.  Center  for  Devices  and 
Radiological  Health  {HFZ-i60),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-827-3623. 

SUPPtEMENTARV  INFORMATION:  On 
October  12,  1993.  S'ummit  Technology, 
Inc.,  Waltham,  MA  02154,  submitted  to 
CDRH  an  application  for  premarket 
appro\  al  of  Uie  SVS  Apex  (formerly  the 
CimniMed)  Excimer  Laser  System.  The 
excimer  laser  in  the  Systems  delivers 
pulses  at  193  nm  wavelength.  The 
excimer  laser  is  indicated  for  a  6.0  mm 
ablation  zone  photorefractive 
keratectomy  (PRK)  in  subjects  with  1.5 
to  7.0  diopters  of  myopia  and 
astigmatism  <  1.5  diopters.  On  October 
20,  1995,  the  Ophthalmic  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
reviewed  and  recommended  conditional 
approval  of  the  application.  The 
concerns  of  the  panel  have  been 
adequately  addressed  by  Summit 
Technology,  Inc.  in  subsequent 
submissions  to  FDA.  On  October  20, 
1995,  CDRH  approved  the  apphcation 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 


based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  witii  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFRpart  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  apphcation  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  lQ.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  revievmig 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  vrill  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  16, 1996,  file  vdth  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  nimiber  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  August  1, 1996. 
D.B.  Burlington. 

Director,  Center  for  Devices  and  Radiological 
Health. 
JFR  Doc.  96-20855  Filed  8-14-96;  8:45  am] 

BILLWO  CODE  4190-01-F 


Health  Resources  and  Services 
Administration 

Advisory  Council:  Notice  of  Meeting 

in  accoraance  with  section  luiajUj  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  annoimcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  September  1996: 

Name:  Council  on  Graduate  Medical 
Education. 

Date  and  Time:  September  11. 1996,  8:30 
a.ni.-5:00  p.m.;  September  12, 1996.  8:30 
a.m.-4:00  p.m. 

Place:  Omni  Shoreham  Hotel,  Empire 
Room,  2500  Calvert  Street;  NW..  Washington, 
DC  20008. 

This  meetinii  is  open  to  the  public. 

Agenda:  The  agenda  will  include 
discussion,  reports  and  reconunendations  in 
the  following  areas:  minorities  in  medicine; 
geographic  distribution/medical  education 
conscutia;  physician  -competencies  in 
managed  care;  and  IMG  entry  and 
participation  in  the  physician  workforce. 

Anyone  requiring  information  regarding 
the  subject  should  contact  F.  Lawrence  Clare, 
M.D.,  M.P.H.,  Deputy  Executive  Secretary, 
telephone  (301)  443-6326,  Council  on 
Graduate  Medical  Education,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Service 
Administration,  Room  9A-27,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  July  9, 1996. 
Jackie  E.  Baum, 

Advisory  Committee  S4anagement  Officer, 
HRSA. 

[FR  Doc.  96-20820  Filed  8-14-96;  8:45  am] 
BILUNO  CODE  4160-1S-P 


National  Institutes  of  Health  ■ 

National  Center  for  Research 

Resources:  Notice  o^  Meet^^g  o'  ♦'-^e 
Nattona;  Aaviscy  ReseafCl"  Resou'^es 
Council  and  Its  Planning 
Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  National  Center  for 
Research  Resources  (NCRR).  This 
meeting  will  be  open  to  the  public  as 
indicated  below.  Attendance  by  the 
pubUc  will  be  limited  to  space  available. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  appUcations.  The 
apphcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
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commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  apphcations.  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Maureen  My  lander,  PubUc  Affairs 
Officer.  NCRR.  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  5146, 
6705  Rockledge  Dnve,  MSC  7965, 
Bethesda,  Maryland  20892-7965,  (301) 
435-0888,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the  members 
upon  request.  Other  information 
pertaining  to  the  meeting  can  be 
obtained  from  the  Executive  Secretary 
indir«fed.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Name  of  Committee:  The  Subcommittee  on 
Planning  of  the  National  Advisory  Research 
Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike.  Conference 
Room  3B41,  Building  31 B,  Bethesda. 
Maryland  20892. 

Open:  September  12,  7:30  a.m.-8:45  a.m. 

Purpose/ Agenda:7o  discuss  policy  issues. 

Name  of  Committee:  National  Advisory 
Research  Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike.  Conference 
Room  6,  Building  31C,  Bethesda,  Maryland 
20892. 

Open:  September  12,  9  a.m.  until  recess 

Closed:  September  13,  8  a.m.  until  10  a.m. 

Open:  September  13, 10  a.m.  until 
adjournment 

Purpose /Agenda:  Report  of  Center  Director 
and  other  issues  related  to  Council  business 

Executive  Secretary:  Louise  Ramm,  Ph.D., 
Deputy  Director,  National  Center  for 
Research  Resources,  Building  12A,  Room 
4011,  Bethesda,  MD  20892,  Telephone:  (301) 
496-6023. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  Research;  93.337,  Biomedical 
Research  Support;  93.371,  Biomedical 
Research  Technology;  93.389,  Research 
Centers  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  Improvement 
Program;  and  93.214  Extramural  Research 
Facilities  Construction  Projects,  National 
Institutes  of  Health) 

Dated:  August  8.  1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
|FR  Doc  06-20766  Filed  8-14-96;  8:45  am] 

BlUmG  CODE  4140-01-M 


National  Heart.  Lung,  and  Blood 
nstitute;  Notice  of  Meeting  of  the 
Sleep  Disorders  Research  Advisory 
Board 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sleep 
Disorders  Research  Advisory  Board, 
National  Center  on  Sleep  Disorders 
Research.  National  Heart,  Lung,  and 
Blood  Institute.  September  11, 1996. 
This  meeting  will  be  held  at  the 
National  Institutes  of  Health,  Natcher 
Building  45,  Conference  Room  C,  45 
Center  Drive,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  adjournment,  to 
discuss  reconunendations  on  the 
implementation  and  evaluation  of  the 
National  Center  on  Sleep  Disorders 
Research  programs.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  James  P.  Kiley,  Executive 
Secretary  and  Director.  National  Center 
on  Sleep  Disorders  Research,  NHLBI, 
Two  Rockledge  Center,  Suite  7024,  6701 
Rockledge  Drive,  MSC  7920,  Bethesda, 
Maryland  20892-7920,  (301)  435-0199, 
will  furnish  meeting  and  member 
information. 

Dated:  August  8.  1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-20771  Filed  8-14-96;  8:45  am) 
BILUHQ  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meetings 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Persons  listed  below 
in  advance  of  the  meetings. 

Name  of  Panel:  The  Role  of  Infectious 
Agents  in  Atherosclerosis  and  Restenosis. 

Dates  of  Meeting:  September  19, 1996. 

Time  of  Meeting:  8:00  a.m. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike,  Building  31, 
room  5A16,  Bethesda,  Maryland  20892. 

Agenda:  To  review  ciurent  progress  and 
identify  needs  and  opportunities  for  research 


in  the  role  of  viruses  and  other  agents  in  thft 
development  of  atherosclerosis  and 
restenosis 

Contact  Person:  Sonia  Skarlatos,  Ph.D., 
NHLBI/DHVD,  Two  Rockledge  Center,  6701 
Rockledge  Dnvp.  Rm   10186,  MSC  7956, 
Bethesda.  Maryland  20892.  (301)  435-0550. 

Same  of  Panel:  Emerging  Areas  in 
Thrombosis  and  Hemostasis  Research. 

Dates  of  Meeting:  September  23.  1996. 

Time  of  Meeting  8  00  a.m. 

Place  of  Meeting  Two  Rockledge  Center, 
Rm.  7111,  6701  Rockledge  Drive,  Bethesda, 
Maryland  20892 

Agenda:  To  review  current  progress  and 
identify  future  needs  and  opportunities  for 
research  in  thrombosis  and  hemostasis. 

Contact  Person.  Helena  Mishoe.  Ph.D., 
NHLBI/DBDR,  Two  Rockiedge  Center,  6701 
Rockledge  Dnve.  Rm.  10156,  MSC  7950, 
Bethesaa,  .Maryland  20892.  (301)  435-0050. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  August  8,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH, 
(FR  Doc  96-20772  Filed  8-14-96;  8:45  am] 

BILLING  CODE  4140-01-M 


UMI 


National  Institute  of  Mental  Health; 
Notice  of  Closing  Meeting 

Pursuant  to  Section  lOfd)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  nodce 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Mental  Health. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5. 
U.S.C,  the  entire  meeting  will  be  closed 
for  the  review,  discussion,  and 
evaluation  of  staff  scientists  and 
individual  programs  and  projects.  The 
subject  matter  to  be  reviewed  contains 
information  of  a  confidential  nature, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Agenda/Purpose:  To  evaluate  recent 
reviews  of  selected  intramural  research 
projects  and  make  final  recommendations. 

Committee  Name:  Board  of  Scientific 
Counselors,  National  Institute  of  Mental 
Health. 

Date:  September  19, 1996. 

Time:  8:30  a.m. 

Place:  Building  36,  Room  1B07,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Contact  Person:  Robert  W.  Dennis, 
Executive  Secretary,  Building  10,  Room 
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4N222,  9000  Rockville  Pike,  Bethesda.  MD 
20892,  Telephone:  301,  496-4183. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  and 
93.282) 

Dated:  August  8. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-20767  Filed  8-14-96;  8:45  am] 

BILLMO  COOe  414(M>1-« 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Advisory  Council  Meeting 

Pursuaxil  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  (Jouncii  to 
provide  advice  to  the  National  histitute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  (NIAMS)  on  September  5, 
1996,  in  Conference  Room  6,  Building 
31,  National  Institutes  of  Health, 
Bethesda,  Maryland. 

The  meeting  wfill  be  open  to  the 
public  September  5  from  8:30  a.m.  to 
11.30  a.m.  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
pubhc  will  be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  pubhc  on 
September  5  from  11:30  a.m.  to 
adjournment  in  accordance  with 
provisions  set  forth  in  sees.  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  and  sec. 
10(d)  of  Pub.  L.  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  deliberations 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials  and  personal 
information  concerning  individuals 
associated  with  the  appUcations, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Steven  Hausman,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council,  NIAMS,  Natcher 
Building,  Room  5AS-13,  Bethesda, 
Maryland  20892  (301)  594-2463. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Extramural  Programs  Office, 
NIAMS,  Natcher  Building,  Room  5AS- 
13,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (303)  594- 
2463. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis,  Bone  and  Skin 
Diseases,  National  Institutes  of  Health) 


Dated:  August  8, 1996. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
[FR  Doc.  96-20768  Filed  8-14-96;  8:45  ami 
MLUNQ  COOE  4140-01-M 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism:  Notice  of  Meeting 

Piu^uant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  a  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism. 

The  meeting  will  be  open  to  the 
pubhc,  as  indicated,  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Ida  Nestorio  at  301-443- 
4376. 

The  meeting  will  be  closed  to  the 
pubhc,  as  indicated  below,  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(6),  Title  5  U.S.C.  and  sec. 
10(d)  of  Pub.  L.  92-463,  for  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institute  on  Alcohol  Abuse  and 
Alcohohsm,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  productivity  of 
individual  staff  scientists,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from  Ms.  Ida  Nestorio, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  6000  Executive  Blvd.,  Suite 
409,  Bethesda,  MD  20892-7003. 
Telephone:  301-443-4376. 

Other  information  pertaining  to  the 
meeting  can  be  obtained  from  the 
Executive  Secretary. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIAAA. 

Executive  Secretary:  Theodore  Colbum, 
Ph.D.,  9000  Rockville  Pike,  Building  31— 
MSC  2088,  Room  1B58,  Bethesda,  MD 
20892-2088,  301-402-1226. 

Date  of  Meeting:  September  5-6, 1996. 

Place  of  Meeting:  Building  1,  Wilson  Hall, 
NIH  Campus,  9000  Rockville  Pike,  Bethesda, 
MD  20892. 

Open:  September  5,  8:30  a.m.  to  9  a.m. 

Agenda:  Discussion  of  administrative 
details  and  other  issues  related  to  Board 
activities. 

Closed:  September  5,  9  a.m.  to  recess; 
September  6.  9  a.m.  to  adjournment. 

Agenda:  Review  and  evaluation  of 
intramural  research  programs  and  projects  of 
the  Laboratory  of  Neurogenetics. 


Dated:  August  8, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-20769  Filed  8-14-96;  8:45  am] 
BiLLiNO  cooe  414e-ei-M 

Nationa   institjte  or  iiccho.  --Duse 
anc  •^ico^oiis'^i    Noiice  o*  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism  on  September 
19, 1996. 

The  meeting  will  be  open  to  the 
pubUc,  as  noted  below,  to  discuss 
Institute  programs  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  acconunodations,  should 
contact  Ms.  Ida  Nestorio  at  301-443- 
4376.  Other  information  pertaining  to 
the  meeting  may  be  obtained  from  the 
contact  person  indicated. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6)  of  title  5, 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
apphcations.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and  •', 
personal  information  concerning 
individuals  associated  with  the 
applications  and  programs,  the 
disclosiue  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Ida  Nestorio,  Office 
of  Scientific  Affairs,  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcohohsm,  Willco  Building,  Suite  409, 
6000  Executive  Blvd.,  Rockville,  MD 
20892-7003,  Telephone:  301-443-4376. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Executive  Secretary:  James  F.  Vaughan. 
6000  Executive  Blvd.  Suite  409,  Bethesda, 
MD  20892-7003,  301-443-4375. 

Date  of  Meeting:  September  19. 1996. 

Place  of  Meeting:  The  Bethesda  Marriott, 
5151  Pookshill  Road,  Bethesda,  MD  20892. 

Closed:  September  19, 1996 — 8:00  am  to 
10:00  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Open:  September  19. 1996—10:00  am  to 
4:30  pm. 

Agenda:  Discussion  of  Institute  extramural 
research  programs,  and  other  program  and 
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peer  review  issues  relevant  to  Council 

activities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  and  93.891,  Alcohol  Research 
Center  Grants;  National  Institutes  of  Health) 

Dated:  August  8,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-20770  Filed  8-14-96;  8:45  am] 
BIUING  CODE  4t4&-<)1-M 


National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  noUce 
is  hereby  given  of  the  foUovsdng 

meetings: 

Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Date  of  Meeting:  August  28, 1996. 

Times  of  Meeting:  8;00  a.m.  to  3:00  p.m. 

Place  of  Meeting:  Gateway  Building, 
Second  Floor  Conference  Room  2C230,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Purpose/Agenda:  To  review  5  contract 
proposals. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Dates  of  Meeting:  September  16-17, 1996. 

Time  of  Meeting:  September  16 — 6:30  p.m. 
to  recess;  September  17 — 8:30  a.m.  to 
adjounmient. 

Phce  of  Meeting:  Holiday  Inn— Chevy 
Chase.  5520  Wisconsin  Avenue,  Bethesda, 
MD  20815. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Maria  Mannarino.  M.D., 
Scientific  Review  Administrator,  Gateway 
Buildiiii?  Room  2C212,  National  Institutes  of 
Health  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 


Dated:  August  8, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-20774  Filed  8-14-96;  8:45  am] 
BtLUNQ  CODE  4140-01-M* 


National  institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  InstihJte  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  29,  1996. 

Time:  10:30  a.m. 

Place:  Parklawn  Building.  Room  9C-26. 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Rehana  A.  Chowdhxiry, 
Parklawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281.  93.282) 

Dated:  August  8, 1996. 
Susan  K.  Feldman, 
Committee  Mana^ment  Officer,  NIH. 
(FR  Doc.  96-20775  Filed  8-14-96;  8:45  am] 

BILLINO  CODE  4140-01-M 


Division  Of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  19,  1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4210, 
(Telephone  Conference). 

Contact  Person:  Dr.  Bruce  Maurer, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive.  Room  4210.  Bethesda, 
Mar>'land  20892.  (301)  435-1225. 

Same  of  SEP:  Microbiological  and 
Immunological  S(  lences. 

Doff.  .August  19,  1996, 

Time:  3:15  p.m. 

Place:  NIH.  Rockledge  2,  Room  4210 
(Telephone  Conference), 

Contact  Person:  Or  Bruce  Maurer, 
Scientific  Review  .Administrator.  6701 
Rockledge  Drive,  Room  4210.  Bethesda, 
.Maryland  20892,  (301)  435-1225, 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  22,  1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4210 
(Telephone  Conference). 

Contact  Person:  Dr.  Bruce  Maurer, 
Scientific  Review  Administrator,  6701 
RockledgR  ririvp  Room  4210.  Bethesda. 
Maryland  20892.  (301)  435-1225. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  27,  1996. 

Time:  8;30  a.m. 

Place:  Sheraton  International  Hotel,  BWI 
Airport.  Baltimore,  MD. 

Contact  Person:  Dr.  Jerry  Roberts,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  6152,  Bethesda,  Maryland  20892,  (301) 
435-1037. 

Name  of  SEP:  Behavioral  and 
Neuro  sciences. 

Dote.- August  29,  1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5176 
(Telephone  Conference). 

Contact  Person:  Dr.  Carole  Jelsema, 
Scientific  Review  .Administrator,  6701 
Rockledge  Drive.  Room  5176.  Bethesda, 
Maryland  20892,  (301)  435-1248. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  m«jetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93,893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  8,  1996. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  96-20773  Filed  8-14-96;  8:45  am] 

BILUNG  CODE  4140-01-M 


UMI 


Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  o/ SEP:  Clinical  Sciences. 

Date.  August  15.  1996. 

rime;  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4112 
(Telephone  Conference). 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 

The  meeting  will  he  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.Q  • 
Applications  and/or  proposals  and  tha 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  {>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  .August  12.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc  96-20939  Filed  8-13-96;  1:24  pm) 
BILLWG  CODE  4140-01-M 


Statement  of  Organization.  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27,  1975,  as 
amended  most  recently  at  61  FR  36737, 
July  12,  1996),  is  amended  to  reflect  the 
reorganization  of  the  Office  of  the 
Director.  MH  (OD/NIH)  (HNA).  The 
reorganization  consists  of  the  follovkdng: 
(1)  In  the  Office  of  the  Director  (HNA) 
establish  the  Office  of  Program 
Coordination  (HNAN).  Office  of 
Community  Liaison  (HNAP).  Office  of 
Legislative  Poficy  and  Analysis  (HNAQ) 
(elevated  from  the  Office  of  Science 
Policy  and  Technology  Transfer,  Office 
of  Legislative  Policy  and  Analysis 
[HNA67]),  and  ExecuUve  Office 
(HNAR).  (2)  In  the  Office  of  Disease 
Prevention  (HNA2)  establish  the  Office 
of  Dietary  Supplements  (HNA25);  the 
Office  of  Rare  Diseases  (HNA26) 
(transferred  intact  from  the  Office  of 


Science  PoUcy  and  Technology 
Transfer,  Office  of  Rare  Disease 
Research  [HNA6533]);  and  the  Office  for 
Alternative  Medicine  (HNA27) 
(transferred  intact  from  the  Office  of 
Science  Policy  and  Technology 
Transfer,  Office  for  Alternative 
Medicine  [HNA65321).  (3)  In  the  Office 
of  Intramural  Research  (HNA4)  establish 
the  Office  of  Technology  Transfer 
(HNA46)  (transferred  intact  from  the 
Office  of  Science  Policy  and  Technology 
Transfer,  Office  of  Technology  Transfer 
[HNA68));  and  establish  the  Office  of 
Loan  Repayment  and  Scholarship 
(HNA47).  (4)  Retitle  the  Office  of 
Science  Policy  and  Technology  Transfer 
(HNA6)  to  the"  Office  of  Science  PoUcy 
(OSP)  (HNAR);  ftlfivatR  and  rename  the 
Recombinant  DNA  Branch  (HNA6534) 
to  the  Office  of  Recombinant  DNA 
Activities  (HNA69);  rename  the  Office 
of  Strategic  Planning  and  Evaluation 
(HNA66)  to  the  Office  of  Science  Policy 
and  Operations  Research  (HNA66); 
abolish  the  Science  PoUcy  Studies 
Center  (HNA65);  and  elevate  and 
rename  the  Science  Education  Policy 
Branch  (HNA6535)  to  Office  of  Science 
Education  (HNA63). 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 

(1)  Under  the  heading  Office  of  the 
Director  (HNA),  insert  the  following: 

Office  of  Program  Coordination 
(HNAN).  Provides  essential  support 
functions  for  the  Office  of  the  Director, 
including:  (1)  all  Executive  Secretariat 
functions,  including  correspondence 
control  and  tracking;  (2)  Committee 
Management  functions  for  all  of  NIH, 
which  consist  of  setting  policy  for  all 
Advisory  Committees,  Councils,  and 
Boards,  providing  oversight  on  reports 
and  other  documentation,  serving  as  a 
Uaison  with  Department  committee 
management  staff,  and  providing 
technical  guidance  and  information 
relevant  to  the  operations  of  advisory 
bodies;  and  (3)  other  primary  support 
functions. 

Office  of  Community  Liaison  (HNAP). 
(1)  Advises  the  Director  and  the  Deputy 
Director,  NIH,  on  policies,  programs, 
and  issues  involving  the  NIH  and  its 
community;  (2)  plans  and  directs 
activities  to  promote  collaboration  and 
cooperation  between  the  NIH  and  its 
community;  (3)  conducts  and  oversees 
studies,  projects,  and  evaluations 
designed  to  address  problems, 
questions,  and  issues  of  community 
concern  and  environmental  impact;  (4) 
ensures  that  NIH  activities  that  affect 
the  community  involve  community 
representation  at  all  levels  of  design, 
review,  and  implementation;  and  (5) 
ensures  effective  commimication  and 
collaboration  on  policy  and  programs 


involving  the  community  between  the 
OD  and  the  operating  components  of  the 
NIH. 

Office  of  Legislative  Policy  and 
Analysis  (HNAQ).  (1)  Advises  the  NIH 
Director,  Deputy  Director,  OD  staff,  and 
the  ICDs  on  the  full  range  of  legislative 
issues,  and  provides  leadership  and 
direction  for  NIH  legislative  analysis, 
development,  and  liaison;  (2)  identifies, 
analyzes,  and  reports  on  legislative 
developments  relevant  to  NIH  programs 
and  activities  and  the  national 
biomedical  research  effort;  (3)  plans  and 
develops  new  legislative  proposals  and 
monitors  their  progress  through  the 
legislative  process,  including  changes  in 
the  statutory  base  of  NIH  activities;  (4) 
assesses,  monitors,  and  manages  the 
NIH  relationship  with  the  NIH 
Congressional  Authorizing  and 
Appropriations  Committees  and  takes 
necessary  action  to  faciUtate 
improvements  in  these  relationships;  (5) 
provides  coordination  on  NIH 
legislative  matters  with  the  Department, 
the  Congress,  Federal  Agencies,  and 
other  non-Federal  national  and 
international  organizations;  (6) 
coordinates  the  preparation  of  testimony 
or  statements  for  the  OD/NIH  before 
congressional  committees  or  other 
groups;  and  (7)  develops  special  reports, 
staff  documents  or  other  studies 
concerning  NIH  interests,  activities,  and 
relationships. 

Executive  Office  (HNAR).  Serves  in 
both  a  staff  and  operational  capacity  for 
all  administrative  support  activities  for 
the  Office  of  the  Director,  excluding  the 
Office  of  Research  Services. 

(2)  Under  the  heading  Office  of 
Director  (HNA).  Office  of  Disease 
Prevention  (HNA2),  insert  the  following: 

Office  of  Dietary  Supplements 
(HNA25).  (1)  Advises  the  Associate 
Director  for  Disease  Prevention  and 
provides  guidance  to  the  research 
institutes  on  research  related  to  the 
health  benefits  of  dietary  supplements 
and  their  role  in  disease  prevention;  (2) 
conducts,  promotes,  and  coordinates 
research  at  NIH  relating  to  dietary 
supplements;  (3)  collects  and  compiles 
the  results  of  scientific  research  relating 
to  dietary  supplements;  (4)  serves  as 
principal  advisor  to  the  Secretary, 
Department  of  Health  and  Human 
Services  and  the  agencies  of  the  Public 
Health  Service  on  non-regulatory  issues 
relating  to  dietary  supplements;  and  (5) 
compiles  and  maintains  a  database  of 
scientific  research  and  fimding. 

C^ice  of  Rare  Diseases  (HNA26).  (1) 
Guides  and  coordinates  NIH-v>dde 
activities  involving  research  into 
combating  and  treating  the  broad  array 
of  rare  diseases  (orphan  diseases);  (2) 
manages  the  NIH  Rare  Diseases  and 
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Orphan  Products  Coordinating 
Committee:  (3)  develops  and  maintains 
a  centralized  database  on  rare  diseases; 
(4)  coordinates  and  provides  liaison 
vfilh  Federal  and  non-Federal  national 
and  international  organizations 
concerned  with  rare  disease  research 
and  orphan  products  development;  (5) 
advises  the  OD/\IH  on  matters  relating 
to  NIH-sponsored  research  activities 
that  involve  rare  diseases  and 
conditions;  and  (6)  responds  to  requests 
for  mformation  on  highly  technical 
matters  and  matters  of  public  policy 
relative  to  rare  diseases  and  orphan 
products. 

Office  for  Alternative  Medicine 
(HNA27I.  (1)  Advises  the  OD/NIH  on 
the  study  of  alternative  medicine;  (2) 
guides  and  coordinates  the  NIH-wide 
activities  involving  alternative 
medicine;  (3)  responds  to  requests  for 
information  on  highly  technical  matters 
and  matters  of  public  policy  relative  to 
alternative  medicine;  (4)  identifies 
specific  research  efforts  receiving 
support  that  are  related  to  the 
assessment  or  validation  of  alternative 
medicine;  and  (5)  determines  the 
appropriate  studies  needed  to  evaluate 
alternative  medicine. 

(3)  Under  the  heading  Office  of  the 
Director  (HNA).  Office  of  Intramural 
Research  (HNA4),  insert  the  following: 

O^jce  of  Technology  Transfer 
(NHA46).  (1)  Develops  policy  and 
procedures  for  NIH.  CDC.  and  FDA  to 
follow  for  the  implementation  of 
Cooperative  Research  and  Development 
Agreements  (CRADAs),  patent  licenses, 
and  other  technology  transfers;  (2) 
implements  Patent  Policy  Board 
decisions  and  policies;  (3)  drafts, 
negotiates,  and  periodically  revises 
model  forms  and  agreements;  (4) 
provides  advice  to  ICDs  on  licenses  and 
agreements;  (5)  develops  policy 
statements  on  various  technology 
transfer  issues:  (6)  tracks  the  OTT 
budget  and  prepares  an  annual  status 
report  on  the  OD/NIH;  (7)  provides 
coordination  and  management  of  the 
goals,  functions,  and  operations  of  the 
Division  of  Technology  Development 
and  Transfer  and  the  Division  of 
Technology  Transfer  Support;  (8) 
coordinates  and  provides  planning  and 
liaison  support  for  international 
CRADAs  and  technology  transfers  (9) 
creates  and  implements  special 
programs  relating  to  technology  transfer 
by  State  and  local  governments  and 
universities;  (10)  drafts  and  presents 
congressional  testimony,  and  drafts 
technology  transfer-related  responses  to 
other  congressional  inquiries;  (11) 
provides  operational  management 
activities;  (12)  assists  the  Office  of  the 
General  Counsel  (OGC)  in  evaluating 


patent-related  litigation  matters;  (13) 
participates  with  OGC  or  independently 
negotiates  settlements  or  contested 
matters  with  hcensees  or  other  parties 
involved  with  NIH/CDC/FDA  in 
technology  transfer  or  utihzation 
matters;  (14)  represents  the  NIH/CDC/ 
FDA  in  technology  transfer  or 
utilization  matters;  (15)  represents  the 
above  agencies  at  a  variety  of 
professional  conferences  and  other 
public  fora;  (16)  investigates  special 
issues;  (17)  evaluates  the  need  for  and 
develops  new  programs  in  technology 
management  and  technology  transfer  for 
the  above  agencies;  (18)  develops 
licensing  strategies  for  NIH/CDC/FDA 
intramural  and  CRADA  inventions;  (19) 
negotiates  Ucenses  and  other  technology 
transfers;  (20)  works  vnth  scientist 
inventors,  contract  attorneys,  and  others 
in  preparing  patent  applications  and 
prosecuting  these  applications  at  the 
Patent  Office  level;  (21)  handles 
infiringements  in  consultation  with  the 
OGC  at  the  Patent  Office  level;  and  (22) 
makes  recommendations  to  the  OGC  for 
referral  of  matters  to  the  Department  of 
Justice. 

Office  of  Loan  Repayment  and 
Scholarship  (HNA47).  (1)  Advises  the 
Deputy  Director  for  Intramural  Research 
on  matters  pertaining  to  the 
development  and  management  of 
educational  loan  repayment/forgiveness 
programs;  (2)  administers  individual 
loan  repayment  contracts;  (3)  maintains 
contact  and  negotiates  repayment 
schedules  with  educational  lenders;  (4) 
provides  fiscal  oversight  for  loan 
repayment  funds;  (5)  formulates  and 
recommends  policies  on  loan  repayment 
programs  for  intramural  and  extramural 
programs;  (6)  provides  staff  support  to 
the  loan  repayment  review  committees; 
(7)  analyzes  applicant  eligibility 
requests  and  recommends  review  by 
loan  repayment  committees;  (8)  serves 
as  executive  secretary  for  the  loan 
repayment  review  committees;  (9) 
performs  a  variety  of  activities  involving 
the  recruitment  of  postdoctoral  fellows 
to  the  intramural  research  programs, 
including  information  dissemination 
and  site-visits;  (10)  responds  to 
inquiries  from  the  PHS,  Federal  and 
private  agencies  concerning  loan 
repayment  program  development;  (11) 
administers  the  undergraduate 
scholarship  program  and  all  activities 
attendant  to  the  operations  of  the 
undergraduate  scholarship  program;  and 
(12)  administers  the  NRC  Research 
Associates  Program. 

(4)  Under  the  heading  Office  of  the 
Director  (HNA),  Office  of  Science  Policy 
and  Technology  Transfer  (HNA6),  (a) 
delete  the  title  and  substitute  the 
following:  Office  of  Science  Policy 


(HNA6):  (b)  delete  the  title  of  the  Office 
of  Strategic  Planning  and  Evaluation 
(HNA66)  and  substitute  Office  of 
Science  Policy  and  Operations  Research 
(HNA66I:  (c)  delete  the  title  and 
functional  statement  in  their  entirety  of 
the  Science  Policy  Studies  Center 
(HNA65).  the  Office  for  Alternative 
Medicine  (HNA6532I.  the  Office  of  Rare 
Disease  Research  IHNA6533I.  the 
Recombinant  DNA  Branch  IHNA6534), 
the  Science  Education  Policy  Branch 
(HNA6535).  the  Office  of  Legislative 
Policy  and  Analysis  IHNA67J.  and  the 
Office  of  Technology  Transfer  (HNA68). 

(5)  Under  the  heading  Office  of  the 
Director  (HNA),  Office  of  Science  Policy 
(HNAGj.  insert  the  following: 

Office  of  Science  tducation  IHNA63). 
Plans,  develops,  and  coordinates  a 
comprehensive  science  education 
program  to  strengthen  and  enhance 
efforts  of  the  NIH  to  attract  young 
people  to  biomedical  and  behavioral 
science  careers  and  to  improve  science 
hteracy  in  both  adults  and  children.  The 
Office;  (1)  develops,  supports,  and 
directs  new  program  initiatives  at  all 
levels  with  special  emphasis  on 
targeting  students  in  grades  K-16,  their 
educators  and  parents,  and  the  general 
public:  (2)  advises  NIH  leadership  on 
science  education  issues:  (3)  examines 
and  evaluates  research  and  emerging 
trends  in  science  education  and  literacy 
for  policy-making:  (4)  works  closely 
with  NIH  extramural,  intramural, 
women's  health,  laborator\'  animal 
research,  and  minority  program  offices 
on  science  education  special  issues  and 
programs  to  assure  coordination  of  NIH 
efforts;  (5)  works  with  NIH  ICDs  to 
enhance  communication  of  science 
education  activities;  and  (6)  works 
cooperatively  with  other  public  and 
private  sector  organizations  to  develop 
and  coordinate  activities. 

Office  of  Recombinant  DNA  Activities 
(HNA69).  (1)  Develops  and  implements 
NIH  pohcies  and  procedures  for  the  safe 
conduct  of  recombinant  DNA  activities, 
including  human  gene  therapy;  (2) 
reviews  and  evaluates  the  composition 
of  Institutional  Biosafety  Committees; 
(3)  develops  registries  of  activities 
related  to  recombinant  DNA  research 
and  human  gene  therapy;  (4). 
coordinates  and  provides  liaison  with 
Federal  and  non-Federal  national  and 
international  organizations  concerned 
with  recombinant  DNA  and  human  gene 
therapy  activities;  (5)  provides  advice  to 
the  OD/NIH,  other  Federal  agencies,  and 
State  regulatory  organizations 
concerning  recombinant  research  and 
human  gene  therapy;  and  (6)  responds 
to  requests  for  information  on  highly 
technical  matters  and  matters  of  public 
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policy  related  to  recombinant  DNA  and 
human  gene  therapy  activities. 

Dated-  Aueust  1.  1996. 
Harold  Varmus. 
Director.  S'lH. 
iFR  Doc  95-20776  Filed  8-14-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  ot  the  Assistant  Secretary  for 
Housing-FecJera!  Housing 
Commissioner;  Notice  of  Sale  ot  Single 
Family  Mortgage  Loans 

[Docket  No.  FR-4121-N-01] 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  (HUD). 
ACTION:  Notice  of  sale  of  single  family 
mortgage  loans. 

summary:  This  notice  announces  the 
Department's  intention  to  sell 
approximately  17,500  Secretary-held 
single  family  mortgage  loans  (the 
"loans")  in  a  sealed  bid  auction.  The 
loans  were  insured  under  various 
sections  of  the  National  Housing  Act 
(the  Act)  and  thereafter  assigned  to  the 
Department  pursuant  to  Section  230  of 
the  Act.  The  loans  are  secured  by  single 
family  properties  located  nationwide. 
This  notice  also  describes  the  bidding 
process  for  these  loans. 
DATES:  Bid  Packages  will  be  available  to 
eligible  bidders  on  or  about  July  15. 
1996.  The  auction  is  currently 
scheduled  for  September  4,  1996. 
ADDRESSES:  Bid  packages  will  be 
available  from  FHA's  Financial  Advisor, 
Merrill  Lynch  &  Co.  ("Merrill")  250 
Vesey  St..  New  York.  NY  10281.  Bid 
Packages  will  be  made  available  only  to 
parties  who  complete  a  Confidentiality 
Agreement  and  Qualification  Statement 
and  are  deemed  eligible  bidders  by 
Merrill.  Interested  parties  can  obtain  a 
Confidentiality  Agreement  and 
Qualification  Statement  by  calling  1- 
(800)  363-4704.  Merrill  vrill  forward 
Bidding  Materials  to  eUgible  bidders  via 
overnight  courier.  Asset  files  for  the 
loans  included  in  the  sale  are  available 
for  review  by  eligible  bidders  who  visit 
the  due  diligence  facility  located  at  1730 
M  Street  NW.,  Washington,  DC  20036. 
To  schedule  a  visit  to  the  due  dihgence 
facihty  or  to  order  supplemental 
information  on  the  loans,  eligible 
bidders  should  contact  Susan  Munson 
at  (202)  530-1253.  This  is  not  a  toll-free 
number  The  due  diligence  facility  will 
be  open  between  the  hours  of  8:00  a.m. 
and  8:00  p.m.,  Monday  through 
Satiu-day.  The  facihty  wall  open  on  or 


about  July  12,  1996  and  will  close  on  ot 
about  August  22,  1996.  The  last 
telephone  number  is  not  a  toll-free 
number 

FOR  FURTHER  INFORMATION  CONTACT; 
Joseph  McCioske\ ,  Director.  Single 
Family  Servicing  Division,  Office  of 
Insured  Single  Family  Housing.  Room 
9178,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington,  DC  20410;  telephone  (202) 
708-1672.  For  hearing  or  speech- 
impaired  individuals,  tiiis  number  may 
be  accessed  via  FT  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number). 
SUPPl£MENTARY  INFORMATION:  The 
Department  intends  to  sell 
approximately  17.500  Single  Family 
loans  in  this  auction.  The  loans  are 
secured  by  single  family  properties  and 
are  performing  and  non-performing.  The 
loans  will  be  divided  into  one  milUon 
dollar  loan  blocks,  which  will  be  further 
arranged  into  groups.  A  list  of  specific 
loans  and  loan  block  and  group 
descriptions  will  be  contained  in  the 
Bid  Package.  No  loans  will  be  sold 
individually.  The  loans  wdll  be  sold 
without  Federal  Housing 
Administration  (FHA)  insurance.  The 
Department  will  offer  interested  parties 
an  opportimity  to  bid  competitively  on 
loan  pools  which  they  may  create  from 
combinations  of  loan  blocks,  subject  to 
conditions  set  forth  in  the  bid  package. 
The  Department  shall  use  its  sole 
discretion  to  evaluate  and  determine 
wirming  bids. 

The  Bidding  Process 

These  are  the  essential  terms  of  sale. 
The  Loan  Sale  Agreement  will  provide 
additional  details.  To  ensure  a 
competitive  bidding  process,  the  terms 
of  sale  are  not  subject  to  negotiation. 

The  Department  will  describe  in 
detail  the  procedure  for  participating  in 
the  Single  Family  Loan  Sale  in  a  Bid 
Package,  which  will  include  bid  forms, 
a  nonnegotiable  loan  sale  agreement 
prepared  by  the  Department  (Loan  Sale 
Agreement),  specific  bid  instructions,  as 
well  as  pertinent  information  on  the 
loans  such  as  total  outstanding  unpaid 
principal  balances  and  interest  rate 
ranges,  matimty  rates,  geographic 
locations  and  performance.  The  bid 
packages  also  include  computer 
diskettes  containing  data  on  all  of  the 
mortgage  loans. 

Bid  Packages  wall  be  available 
approximately  6  weeks  prior  to  the  Bid 
Date.  The  Bid  Package  will  also  include 
instructions  for  Bidder  Registration  and 
will  contain  procedures  for  obtaining 
supplemental  information  about  the 


loans.  Any  interested  party  may  request 
a  copy  of  the  Bid  Package  by  sending  a 
written  request  together  with  a  duly 
executed  Confidentiality  Agreement  and 
Quahficatiou  Statement  to  the  address 
specified  in  the  addresses  section, 
above,  of  this  notice 

Prior  to  the  Bid  Date  a  Bid  Package 
Supplement  will  be  mailed  to  all 
eUgible  bidders.  It  wrill  contain  the  final 
list  of  loans  to  be  conveyed  to  the 
successful  bidder(s). 

Each  bidder  must  include  with  its  bid 
a  deposit  equal  to  10%  of  the  amount 
of  its  bid(s).  If  a  successful  bidder  fails 
to  abide  by  the  terms  of  the  Loan  Sale 
Agreement,  including  paying  the 
Department  any  remaining  sums  due 
pursuant  to  the  Loan  Sale  Agreement 
and  closing  within  the  time  period 
provided  by  the  Loan  Sale  Agreement, 
the  Department  shall  retain  and  accept 
any  deposit  as  liquidated  damages. 

Due  Diligence  Facility 

An  investor  due  diligence  period  will 
take  place  prior  to  the  Bid  Date.  During 
the  investor  due  dihgence  period, 
eligible  bidders  may,  for  a  non- 
rehindable  fee  of  $500.  review  all  asset 
file  documents  which  have  been  imaged 
onto  a  database  by  visiting  the  due 
dihgence  facihty  located  at  1730  M 
Street  N.W..  Washington,  D.C.  20036 
and/ or  via  modem  a  limited  number  of 
identified  asset  files.  Finally,  bidders 
may  purchase  a  CD  Rom  disc  containing 
substantial  due  diUgence  materials  such 
as  36  month  payment  histories  and 
Brokers'  Price  Opinions  at  a  cost  of 
$500. 

Specific  instructions  for  ordering 
information  in  electronic  format  or 
making  an  appointment  to  visit  the  due 
dihgence  facility  will  be  included  in  the 
Bid  Package.  The  Department  reserves 
the  right  to  charge  a  reasonable  fee  to 
cover  its  costs  in  duphcating  and 
forwarding  any  information  requested 
by  an  interested  party. 

FHA  Reservation  of  Rights 

The  Department  reserves  the  right  to 
delete  loans  from  the  Loan  Sale  at  any 
time  prior  to  the  bid  date  for  any  reason 
and  without  prejudice  to  its  right  to 
include  any  loans  in  a  later  sale.  The 
Department  also  reserves  the  right  to 
terminate  this  sale  at  any  time  prior  to 
the  bid  date. 

The  Department  reserves  the  right  to 
use  its  sole  discretion  to  evaluate  and 
determine  wanning  bids.  The 
Department  reserves  the  right  at  its  sole 
discretion  and  for  any  reason 
whatsoever  to  reject  any  and  all  bids. 

The  Department  reserves  the  right  to 
conduct  a  "best  and  final"  round  among 
top  bidders  for  loan  blocks  or  pools 
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which  It  will  select  in  its  sole 
discretion,  wherein  bidders  will  be 
given  the  opportunity  to  increase  their 
bids  A  best  and  final  round  shall  not  be 
construed  as  a  re|ec:tion  of  any  bid  or 
preclude  the  Department  from  accepting 
any  bid  made  by  a  bidder. 

Ineligible  Bidders 

Notwithstanding  a  bidder's 
qualification  as  an  eligible  investor  and 
approved  servicer  the  following 
individuals  and  entities  (either  alone  or 
in  combination  with  others)  are 
ineligible  to  bid  on  any  one  or 
combination  of  the  single  family  Loan 
pools  included  in  the  Sale: 

(1)  Any  employee  of  the  Department 
or  an  entity  controlled  by  an  FHA 
employee  or  by  a  member  of  such 
employee's  household; 

(2)  Any  individual  or  entity  that  is 
debarred  from  doing  business  with  the 
Department  pursuant  to  24  CFR  Part  24; 

(3)  Any  contractor,  subcontractor  and/ 
or  consultant  (including  any  agent  of  the 
foregoing)  who  performed  services  for, 
or  on  behalf  of  the  Department  in 
connection  with  this  Single  Family 
Loan  Auction;  or 

(4)  Any  individual  that  was  a 
principal  and/or  employee  of  any  entity 
or  individual  described  in  paragraph  (3) 
above  at  any  time  during  which  the 
entity  or  individual  performed  services 
for,  or  on  behalf  of,  the  Department  in 
connection  with  this  Auction. 

Number  of  Bids 

A  bidder  may  bid  on  as  many  blocks 
as  the  bidder  chooses. 

Each  bidder  assumes  all  risks  of  loss 
relating  to  its  failure  to  deliver,  or  cause 
to  be  delivered,  on  a  timely  basis  and  in 
the  manner  specified  by  the 
Department,  each  bid  form,  earnest 
money  deposit,  and  Loan  Sale 
.■\greement  required  to  be  submitted  by 
the  bidder. 

Ties  for  High  Bidder 

If  a  tie  continues  after  the  best  and 
final  offers  are  submitted  or  the  bidders 
do  not  respond  within  the  time  period 
established  by  the  Department,  the 
sticcessful  bidder  will  be  determined  by 
lottery.  Notwithstanding  the  above,  the 
Department  reserves  the  right  to 
withdraw  any  pool(s)  of  single  family 
loans  subject  to  tie  bids. 

Single  Family  Loan  Sale  Procedure 

The  Department  has  selected  a 
competitive  sealed  bid  auction  as  the 
method  to  sell  the  blocks  of  Single 
Family  Mortgage  Loans.  This  method  of 
sale  optimizes  the  {Department's  return 
on  the  sale  of  these  loans  affords  the 
greatest  opportunity  for  all  interested 


investors  to  bid  on  the  defaulted  loans, 
and  provides  the  quickest  and  most 
efficient  vehicle  for  the  Department  to 
dispose  of  the  blocks  of  loans. 

Single  Family  Loan  Sale  Policy 

Post  Sale  Servicing  Requirements 

The  loans  wiU  be  sold  with  servicing 
released  by  FHA.  The  loans  must  be 
serviced  by  a  FHA  approved  mortgagee 
for  the  remaining  lives  of  the  loans. 
unless  the  Mortgagor  consents  to  a 
modification  or  the  loan  is  refinanced  or 
satisfied  of  record. 

Successful  bidders,  or  purchasers  of 
these  Mortgage  Loans,  and  their 
successors,  will  be  responsible  for 
servicing  the  Loans  in  accordance  with 
the  applicable  provisions  of  the  Loan 
Sale  Agreement.  The  Department 
intends  to  take  any  and  all  steps 
possible  to  ensure  enforcement  of  these 
provisions. 

Scope  of  Notice 

This  notice  applies  to  the  Single 
Family  Loan  Sale  Number  3.  and  does 
not  establish  Departmental  procedures 
and  policies  for  the  sale  of  other 
mortgage  loans.  If  there  are  any  conflicts 
between  the  Notice  and  the  Bid  Package, 
including  the  Loan  Sale  Agreement,  the 
contents  of  the  Bid  Package  prevail. 

Dated:  August  9, 1996. 
NiGolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
(PR  Doc.  96-20835  Filed  8-14-96;  8:45  am] 
BILUNQ  CODE  421fr-Z7-P 


Office  of  the  Assistant  Secretary  for 
Housing-FeOera)  Housing 
Commissioner 

[Docket  No.  FR-4051-N-02] 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant  . 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  find  Program 
Compliance,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-1515.  (This  is  not  a  toll-fi^e 
numbers.)  A  telecommunications  device 


for  hearing-  and  speech-impaired 
individuals  (TTY)  is  available  at  1-800- 
877-8339  (Federal  InformaUon  Relay 
Service). 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235).  approved  December  15, 
1989,  requires  that  HUD  "publish  in  the 
Federal  Register  a  description  of  and 
the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee"  by 
the  Department's  Mortgagee  Review 
Board.  In  compliance  with  the 
requirements  of  Section  202(c)(5),  notice 
is  hereby  given  of  administrative  actions 

♦  not     novo    Kr*or»     f'^Vrtrs     V^^r    *\^^     \  A /^■f*^ry^n.^ 

*—-****    <^V4V<_'    L/o^ti    t.v*~i%»-A*    kJ  y     \a.A^    i'xwittUtCO 

Review  Board  from  April  1,  1996 

through  June  30,  1996. 

1.  Southland  Financial,  Inc.;  Fullerton. 

California 

Action:  Withdrawal  of  HUD-FHA 
mortgagee  approval  and  proposed  civil 
monev  penalty  in  the  amount  of 
$50,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  including:  failure  to 
timely  remit  to  HLT>-FHA  Up-Front 
Mortgage  Insurance  Premiums  (UFMIPs) 
and  to  remit  late  charges  and  interest 
penalties;  failure  to  timely  submit  loans 
for  mortgage  insurance  endorsement; 
and  failure  to  maintain  an  adequate 
Quality  Control  Plan. 

2.  Stevens  Financial  Corporation;  Brea, 
California 

Action:  Withdrawal  of  HUD-FHA 
mortgagee  approval  and  proposed  civil 
money  penalty  of  $50,000. 

Cause:  A  HUT)  monitoring  review  that 
disclosed  violations  of  HLTD-FHA 
requirements  including:  failure  to 
timely  remit  Up-Front  Mortgage 
Insurance  Premiums  (UFMIPs)  to  HUD- 
FHA  and  to  remit  late  charges  and 
interest  penalties;  improperly  using 
current  UFMIP  funds  to  pay  the  UFMIPs 
for  older  loans  where  the  UFMIP  has  not 
been  remitted  to  HUD-FHA; 
commingling  borrowers'  UFMIPs  with 
company  operating  funds;  failure  to  ' 
timely  submit  loans  to  HUD-FHA  for 
mortgage  insurance  endorsement; 
submitting  alleged  false  information  to 
HUD-FHA  to  obtain  branch  office 
approvals;  paying  compensation  to 
lenders  not  approved  by  HUD-FHA. 
and  to  HUI>-FHA  approved  loan 
correspondents  not  sponsored  by  the 
company  for  the  origination  of  HUD- 
FHA  insured  mortgages;  and  failure  to 
implement  and  maintain  an  adequate 
QuaUty  Control  Plan. 
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3.  Renet  Financial  Corporation:  Orange, 
California 

Action:  Withdrawal  of  HUD-FHA 
mortgagee  approval  and  proposed  civil 
money  penalty  in  the  amount  of 

$50,000. 

Cause:  A  HLTD  monitoring  review  that 
disclosed  violations  of  HLT>-FHA 
requirements  that  included:  failiu«to 
timelv  remit  li^Front  Mortgage 
Insurance  Premiums  (UFMIPs)  to  HUD- 
FHA  and  to  remit  late  charges  and 
interest  penalties;  improperly  using 
current  UFMIP  funds  to  pay  the  UFMIPs 
for  older  loans  where  the  I'FMIP  has  not 
been  remitted  to  HUD-FHA,  failure  to 
timely  submit  loans  to  HUD-FHA  for 
mortgage  insurance  endorsement;  using 

1  ■ £,.„J_.„..-1 — uTTrv_ 

FHA  loans;  failure  to  implement  and 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HLT>-FHA 
insured  mortgages;  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA);  failure  to  report,  to  HUD- 
FHA  a  loss  of  more  than  20  percent  of 
net  worth,  and  failure  to  document 
borrowers'  source  of  funds  to  close 
HUD-FHA  insured  mortgages. 

4  B&M  Mortgage  Corporation;  College 
Park,  Georgia 

Action:  Proposed  withdrawal  of 
HUD-FHA  mortgagee  approval. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FH.A 
requirements  that  included:  failure  to 
document  borrowers'  source  of  funds 
used  for  downpayment  and/or  closing 
costs;  failure  to  document  discrepancies 
in  a  HLT>-FHA  insured  loan 
transaction;  charging  unallowable  fees 
to  borrowers;  failure  to  maintain 
required  loan  documents;  failure  to 
implement  and  maintain  an  adequate 
Quality  Control  Plan:  and  failure  to 
respond  to  a  findings  letter  issued  by 
the  Quahty  Assurance  Division. 

5.  Alliance  Mortgage  Corporation;  Villa 
Park.  Illinois 

Action:  Settlement  Agreement  that 
includes  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  six  improperly 
originated  loans;  and  corrective  action 
to  assure  compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  Office  of  Inspector 
General  audit  report  that  disclosed 
violations  of  HUD-FHA  requirements 
including:  failure  to  conduct  face-to-face 
interviews  with  mortgagors;  failure  to 
properly  verify  borrowers'  gift  funds; 
failure  to  properly  verify  a  borrower's 
income;  imderstating  a  borrower's 
liabilities;  and  failure  to  maintain  an 
adequate  Quality  Control  Plan. 


6.  Statewide  Mortgage  Company; 
Birmingham,  Alabama 

Action:  Settlement  Agreement  that 
includes:  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  31  improperly 
originated  HUD-FHA  insured  Title  I 
property  improvement  loans;  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements;  and  a  future  review 
by  an  independent  CPA  to  determining 
comphance  by  the  company's  Bellevue, 
Washington  branch  office  with  HUD- 
FHA  Title  I  program  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  program  requirements  including: 
failure  to  conduct  face-to-face  or 
telephone  interviews  wiLu  borrowers; 
approving  loan  applicants  based  upon 
alleged  false  leases;  failure  to  present 
Title  I  loan  proceeds  directly  to 
borrowers;  alleged  falsified  property 
inspection  reports:  failure  to  estabUsh 
required  equity:  and  reporting  loans  for 
HUD-FHA  insurance  that  contained 
inaccurate  information. 

7.  Home  Bank  F.S.B.;  Cleveland,  Ohio 

Action:  Settlement  Agreement  that 
provides  for  reimbxu-sement  to  the 
Department  for  losses  incurred  wdth 
respect  to  21  improperly  originated 
HUD-FHA  insured  mortgages  during 
1990  and  1991. 

Cause:  Violations  of  HUD-FHA 
requirements  by  a  former  employee  that 
included  failure  to  perform  face-to-face 
interviews  with  borrowers;  and 
submission  of  false  information  to  the 
Department. 

8.  Amerifirst  Mortgage  Corporation; 
Hempstead,  New  York 

Action:  Settlement  Agreement  that 
includes  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  13  improperly 
originated  HUD-FHA  insured 
mortgages;  and  pajTnent  to  the 
Department  in  the  amount  of  $52,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  including:  failure  to 
implement  an  adequate  Quality  Control 
Plan;  failure  to  adequately  document  a 
borrower's  source  of  funds;  overinsured 
mortgages;  exceeding  appropriate  loan- 
to-value  ratios  on  a  cash  out  refinance; 
permitting  unallowable  credits  to  the 
mortgagor  at  closing;  failure  to  conform 
to  the  maximum  construction 
rehabilitation  period;  approving 
borrowers  with  poor  credit;  improper 
transfer  of  GNMA  escrow  funds;  failure 
to  properly  calculate.the  mortgagor's 
effective  income;  and  closing  loans  with 
duplication  of  charges. 


9.  Sun  West  Mortgage  Company; 
Cenitos,  California 

Action:  Settlement  Agreement  that 
includes:  indemnification  to  the 
Department  for  any  claim  loss  in 
connection  with  an  improperly 
originated  HUD-FHA  insured  mortgage; 
payment  to  the  Department  of  a  civil 
money  penalty  in  the  amount  of  56.500; 
and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  including:  use  of  alleged 
false  information  to  originate  a  HUD- 
FHA  insured  mortgage;  misrepresenting 
the  Title  I  property  improvement  and 
single  family  insurance  programs;  and 
using  false  and  misleading  advertising 
in  the  company's  HUD-FHA  Title  I 
program  activities. 

10.  Provident  Mortgage  Corporation; 
Visalia,  California 

Action:  Settlement  Agreement  that 
includes  indemnification  to  the 
Department  for  its  claim  loss  in 
connection  with  one  improperly 
originated  HUD-FHA  insured  mortgage; 
and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to 
determine  a  borrower's  source  of  funds 
used  for  downpayment;  and  failure  to 
cooperate  with  a  monitoring  review  of 
the  company's  HUD-FHA  insured 
mortgage  activities. 

1 1 .  Camelview  Financial  Services; 
Scottsdale,  Arizona 

Action:  Settlement  Agreement  that 
includes;  payment  of  a  civil  money 
penalty  to  the  Department  in  the 
amount  of  $2,000;  and  corrective  action 
to  assure  compUance  with  HUD-FHA 
requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUD-FHA  Title  I  program. 

12.  Occidental  Mortgage  Corporation; 
Covina,  California 

Action:  Settlement  Agreement  that 
includes:  payment  of  a  civil  money 
penalty  to  the  Department  in  the 
amount  of  $2,000;  and  corrective  action 
to  assure  compUance  vrith  HUD-FHA 
Title  I  program  requireinents. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUD-FHA  Title  I  program. 

13.  Suncoast  Lenders,  Inc.;  Upland, 
California 

Action:  Settlement  Agreement  that 
includes:  payment  of  a  civil  money 
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penalty  to  the  Department  in  the 
amount  of  $2,000;  and  corrective  action 
to  assure  compliance  with  HUI>-FHA 
requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUI>-FHA  Title  I  program. 

14.  Nova  Funding  Group;  Encino, 
California 

Action:  Settlement  Agreement  that 
includes:  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$2,000;  and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUD-FHA  Title  I  program. 

15.  San  Diego  Funding  d/b/a  SD 
Funding:  San  Diego,  California 

Action:  Settlement  Agreement  that 
includes:  payment  of  a  civil  money 
penalty  to  the  Department  in  the 
amount  of  $2,000;  and  corrective  action 
to  assure  compliance  with  HUD-FHA 
requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUD-FHA  Title  I  program. 

16.  United  Mortgagee.  Inc.;  Virginia 
Beach,  Virginia 

Action:  Settlement  Agreement  that 
includes:  payment  to  the  Department  in 
the  amount  of  $2,000;  and  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUD-FHA  Title  I  program. 

1 7.  Padre  Financial  Services 
Corporation:  San  Diego,  California 

Action:  Proposed  Settlement 
Agreement  that  includes:  payment  to 
the  Department  of  a  civil  money  penalty 
in  the  amount  of  $2,000;  and  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUI>-FHA  Title  I  program. 

18.  Real  Estate  Plus  Mortgage;  Redondo 
Beach,  California 

Action:  Proposed  Settlement 
Agreement  that  includes:  payment  to 
the  Department  of  a  civil  money  penalty 
in  the  amount  of  $2,000;  and  corrective 
action  to  assure  compliance  with  HUI>- 
FHA  requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUD-FHA  Title  I  program. 

19.  California  Federal  Bank;  Los 
Angeles,  California 

Action:  Letter  of  Reprimand 


Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUD-FHA  Title  I  program. 

20.  Mortgage  Lenders  Acceptance 
Corporation;  Laguna  Hills,  California 

Action:  Letter  of  Reprimand 
Cause:  Use  of  false  and  misleading 

advertising  in  coimection  with  the 

HUD-FHA  Title  I  program. 

21.  Mortgagees  and  Title  I  Lenders  That 
Failed  To  Comply  With  HUD-FHA 
Requirements  for  the  Submission  of  an 
Annual  Audited  Financial  Statement 
and/or  Payment  of  the  Annual 
Recertification  Fee 

Action:  Withdrawal  of  HUD-FHA 
mortgagee  approval  and  Title  I  lender 
approval. 

Cause:  Failure  to  submit  to  the 
Department  the  required  annual  audited 
financial  statement  and/ or  remit  the 
required  annual  recertification  fee. 

Mortgagees  Withdrawn:  Citizens 
Industrial  Bank,  Mobile,  AL;  First 
Coastal  Funding,  Inc.,  Mobile,  AL; 
Prudential  Mortgage  Service  Co.,  Santa 
Ana,  CA;  Mother  Lode  Mortgage,  Inc.. 
Auburn,  CA;  California  Mortgage  Group, 
Inc.,  Garden  Grove,  CA;  Mortgage  Line, 
Inc.,  Wahiut  Creek,  CA;  Villa  Mortgage 
Corp.,  Diamond  Bar,  CA;  Bramalea 
Mortgage,  Inc.,  Newport  Beach,  CA;  SC 
Funding  Corp.,  Irvine,  CA;  GM  Funding 
Services.  Inc.,  Inglewood,  CA;  Brookside 
Financial,  Inc..  Redlands,  CA;  First 
United  Federal  Mtg.  Inc.  Phelan,  CA; 
McCollum  Funding,  Redding,  CA;  All 
Homeowners  Mortgage  Corp.,  Lake 
Forest,  CA;  FIC  Corporation,  Stanton, 
CA;  Apco  Financial  Corp.,  Carlsbad,  CA; 
Vintage  Brokers,  Inc.,  Fremont,  CA; 
Almerica  Funding,  Sacramento,  CA; 
New  Freedom  Financial  Enterprise, 
Simi  Valley,  CA;  Del  Mar  Funding,  San 
Diego,  CA;  Executive  Financial  Invest, 
hic,  Fremont.  CA;  Cable  Mortgage,  Inc., 
Vacaville.  CA;  American  Mortgage 
Network,  Inc.,  Richmond,  CA;  Santa 
Clara  Financial  Corp.,  San  Jose,  CA; 
WilUams  Mortgage  Group,  Inc.,  Garden 
Grove,  CA;  California  Patriot,  Inc., 
Orangevale,  CA;  FCB  Enterprises,  Inc., 
Northridge,  CA;  Earl  T.  Combs,  Inc.. 
Turlock,  CA;  Blue  Star  Mortgage,  Inc., 
Riverside,  CA;  Bryce  Funding  Group, 
hic,  Rancho  Cucamonga,  CA;  EFC 
Mortgage  Corp.,  Newport  Beach,  CA; 
Cook  and  Cook  Mortgage,  Inc..  Cameron 
Park,  CA;  C  and  M  McGee,  Inc..  Rancho 
Cordova,  CA;  United  Mortgage  and 
Investment,  Boulder,  CO;  Denver 
Mortgage  Funding,  Denver,  CO; 
Mac  West  Mortgage  Corporation,  Denver, 
CO;  Residential  Mortgage  Association, 
Inc.,  Miami,  FL;  Independent  Mortgage 
Servicing  Corp.,  Winter  Park,  FL; 
Gwinnett  Federal  Bank  FSB. 


Lawrenceville,  GA;  Kipling  Mortgage 
Group.  Inc.,  Atlanta.  GA:  Great 
American  Lending  Group  Inc  ,  Atlanta, 
GA:  .American  Independent  Mortgage, 
Atlanta.  GA,  Biggs  Penn  Mortgage. 
Atlanta.  GA:  Pacific  First  Mortgage,  Inc., 
Aiea.  HI,  T-T\me,  Inc..  Boise.  ID; 
Deerfield  Federal  Savings;  Deerfield,  IL; 
Five  Star  Financial  Services, 
Schaumburg,  IL;  A  Mortgage  Company. 
Frederick.  MD;  Builder  Financial 
Services  of  Baltimore,  LLC,  Columbia, 
MD:  Atlantic  Mortgage  Corporation,  East 
Detroit,  Ml:  Farmington  Mortgage 
Company.  Farmington  Hill.  MI;  Home 
Financial  Center  Mortgage  Corp., 
Bloomington,  MN:  ABI  Mortgage  Corp., 
Saint  Paul,  MN:  Clayton  Mortgage 
Assoc,  Inc..  Cla>ton.  MO;  American 
Financial  Group,  Inc.,  Charlotte,  NC; 
First  Realty  Fin  Ser  of  NJ,  North 
Brunswick.  NJ;  American  National 
Funding  Corp..  Las  Vegas,  NV;  Four  Star 
Financial  Ser-Nevada,  Las  Vegas,  NV; 
James  Financial  Services  Corp.,  Las 
Vegas,  NV:  Construction  Management 
Group,  Harrison,  NY;  Washington 
Financial  Corp.,  University  Heights,  OH; 
Brumbaugh  and  Fulton  Company, 
Tulsa.  OK;  Central  Savings  Bank  PA  SA, 
Lititz,  PA:  Miltex  Mortgage,  Inc.,  Austin. 
TX;  Cowest  Mortgage  Corporation, 
Dallas,  TX;  First  Home  Mortgage,  Inc., 
Houston,  TX;  American  Bankers 
Mortgage  Corp.,  Denton,  TX;  Tejas 
Mortgage  Investors,  Inc.,  Wichita  Falls, 
TX;  Texas  Financial  Mortgage  Corp., 
Houston,  TX;  American  Financial 
Mortgage,  Dallas,  TX;  American  Eagle 
Mortgage,  Provo,  UT;  Atherton 
Mortgage-Utah,  Inc.,  Salt  Lake  City.  UT: 
Fairland  Mortgage  Co.  Inc.,  Annandale, 
VA;  Union  Financial  Corp.,  McLean, 
VA;  First  Dominion  Mortgage  Corp., 
Annandale,  VA;  America's  Lending 
Network,  Inc.,  Fairfax,  VA;  Jameson 
Group.  Inc.,  Woodinville,  WA;  National 
Home  Loan  Mortgage.  Inc.,  Kirkland, 
WA;  Forest  Park  Mortgage  Co.,  Seattle, 
WA;  Windsor  Mortgage,  Seattle,  WA; 
Village  Oaks  Financial  Group,  Bullhead 
City,  AZ;  First  Preferred  Federal 
Financial  Serv,  Downey,  CA;  Sierra  Cal 
Investments,  Sacramento,  CA;  Rio  Vista 
Mortgage  Corporation,  San  Diego,  CA; 
Nationwide  Realty  Services,  Inc.,  San 
Diego,  CA;  Diablo  Valley  Properties, 
Inc..  Wahiut  Creek,  CA;  Pacific  West 
Bancorp  Mtg.  Corp.,  Burbank,  CA;  Trans 
Capital  Mortgage,  Inc.,  Los  Angeles,  CA; 
Coast  Capital,  Torrance,  CA;  World 
Wide  Mortgage.  San  Diego,  CA;  DJS. 
bic,  Westlake  Village,  CA;  RL  Mortgage, 
Inc.,  Los  Angeles,  CA;  Prime  Financial 
Mortgage,  Ventura,  CA:  Ria  Mortgage 
Service,  Inc.,  Costa  Mesa,  CA;  Equity 
One  Lenders  Service,  Inc.,  Placentia, 
CA;  Nations  One  Mortgage  Corp.. 
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Englewood,  CO;  East  Coast  Mtg  and 
Invest  Co.,  Miami,  FL;  Mortgage  Bankers 
Group,  Inc.,  Miami,  FL;  Interlink 
Financial  Corp  ,  Orlando,  FL;  American 
Mortgage  Express,  Inc.,  Miami,  FL; 
Shorewood  Financial,  Inc.,  Fort 
Lauderdale,  FL;  Fidelity  Loan  Services, 
Inc.,  Arlington  Heights,  IL;  Americas 
Mortgage  Servicing,  Inc.,  Frederick,  MD; 
Developers  Service  Corporation,  Troy, 
MI;  Alliance  Lending  Group,  Inc., 
Charlotte,  NC;  Foremost  Mortgage 
Brokerage,  Inc.,  Shrewsbury,  NJ;  Apple 
National  Mortgage,  Springfield.  NJ;  MCS 
Mortgage  Company,  Reno,  NV;  T  and  E 
Mortgage  Company.  San  Antonio,  TX; 
Primesource  Mortgage,  El  Paso,  TX; 
Spectrum  Financial  Corp.,  Silverdale, 
WA;  Mortgage  Express  Incorporated, 
Green  Bay.  WI;  First  Savings  Bank 
Alabama  FA,  Hamilton.  AL;  Rancho 
Vista  National  Bank.  Vista.  CA; 
Irvinecity  Bank  FSB,  Irvine.  CA;  United 
California  Savings  Bank.  Santa  Ana.  CA; 
International  Savings  Bank.  San  Diego. 
CA;  Modem  Federal  Savings  Loan  Assn. 
Grand  Junction.  CO;  Shelton  Savings 
Bank.  Shelton,  CT;  Lincoln  Savings  and 
Loan  Assn,  Miami,  FL;  Amtrust  Bank, 
Boca  Raton,  FL;  First  Federal  Savings 
Bank,  Brunswick,  GA;  South  Georgia 
FSB,  Glennville,  GA;  Development 
Bank,  American  Samoa,  HI;  King  City 
Federal  Savings  Bank.  Mount  Vernon. 
IL;  Central  Federal  Savings  ALA.  Cicero. 
IL;  Loomis  Federal  Savings  and  Loan. 
Chicago,  IL;  First  Federal  Savings  Bank 
FSB,  Rockford,  IL;  First  of  Kansas 
Banking  Savings,  Hays,  KS;  Franklin 
Savings  Association,  Ottawa,  KS; 
Peoples  Bank  and  Trust  Co,  Owenton, 
KY;  Kentucky  Enterprise  Bank  FSB, 
Newport.  KY;  First  Federal  Bank  for 
Savings  N  KY,  Covington.  KY;  Farmers 
National  Bank  and  Trust  Co, 
Williamsburg,  KY;  Paul  Revere  Life 
Insurance  Company,  Worcester,  MA; 
Standard  Federal  Savings  Association. 
Frederick.  MD;  Reisterstown  Federal 
Sav  Bk.  Reisterstovra.  MD;  Old  Court 
Savings  and  Loan.  Inc.  Baltimore.  MD; 
Charter  Financial  Corporation,  Livonia, 
MI;  AAA  Mortgage  Corporation, 
Bingham  Farms,  MI;  First  Security 
Bank,  Byron,  MN;  Guaranty  Federal 
Savings  Bank,  Springfield,  MO; 
Cleveland  Federal  Bank,  Shelby,  NC; 
Omnibank  FSB.  SaUsbury.  NC;  Home 
Federal  Savings  Bank.  Kings  Moimtain. 
NC;  Southtrust  Bank  Central  Carolina, 
Concord,  NC;  CFX  Bank,  Keene,  NH; 
New  Dartmouth  Bank,  Hooksett,  NH; 
Crestmont  Federal  Savings  ALA, 
Edison.  NJ;  Bay  Ridge  Federal  Savings 
Bank,  Brooklyn,  NY;  United  Northern 
FSB,  Watertown.  NY;  Mid-Hudson 
Savings  Bank  FSB.  Fishkill.  NY; 
Hamilton  Federal  Savings  ALA, 


Brooklyn,  NY;  Stillwater  Savings  and 
Loan  Assn,  Stillwater,  OK;  Sharon 
Savings  Bank,  Darby,  PA;  Home  Federal 
Savings  Bank  SC,  Rock  Hill,  SC;  Peoples 
Federal  Savings  and  Loan  Assoc, 
Conway.  SC;  National  First  Lenders 
Corp,.  Knoxville,  TN;  Federal  Savings 
Bank  FA,  Dumas,  TX;  Village  Savings 
Assn,  Houston,  TX;  Southwestern 
Savings  and  Loan  Assn,  El  Paso,  TX; 
Jefferson  Savings  and  Loan,  Warrenton, 
VA;  Tidemark  Bank  for  Savings  FSB. 
Newport  News,  VA;  University  Savings 
Bank,  Seattle,  WA;  Summit  Savings 
Assn,  Bellevue,  WA;  First  National 
Bank,  Baldwin,  WI. 

Title  I  Lenders  Withdrawn:  CFC 
Mortgage  Corporation,  Lancaster,  CA; 
Warner  Oaks  Financial  Corp.,  Woodland 
Hills,  CA;  Renet  Financial  Corporation, 
Anaheim,  CA;  American  Fidelity 
Mortgage,  San  Diego,  CA;  FIC 
Corporation,  Stanton,  CA;  Heartland 
Mortgage  Corporation,  Atlanta.  GA; 
Loans,  Inc.,  Honolulu,  HI;  Antilles 
Finance  Corp.,  Carolina,  PR;  Rio  Vista 
Mortgage  Corp..  San  Diego.  CA;  Del  Mar 
Funding,  Inc..  San  Diego,  CA;  Southland 
Mortgage  Lending  Corp.,  Marietta,  GA; 
Plaza  Mortgage,  Inc.,  Medford,  OR; 
Union  Financial  Corporation,  McLean, 
VA;  Illinois  Guarantee  Savings  Bk, 
Effingham.  IL;  Bankers  Thrift  and  Loan 
Assn,  Leawood,  KS. 

Dated:  August  6. 1996. 
Stephanie  A.  Smith, 
General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[PR  Doc.  96-20793  Filed  8-14-96;  8:45  am] 
BILLING  COOe  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application,  Avaiiabii't^'  o*  an 
Environmental  Assessment  ana 
Receipt  of  an  Appiication  tor  an 
Incidental  Take  Permit  for  the  Federally 
Threatened  Coastal  California 
Gnatcatcher  «or  the  Oid  Town 
Temecula  Redevelopment  Project, 
Riverside  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  under 
consideration  a  proposal  to  issue  a  30- 
year  permit  under  Section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act)  that  would  authorize 
incidental  taking  of  the  threatened 
coastal  California  gnatcatcher  [Polioptila 
calif omica  califomica;  gnatcatcher).  The 


applicant  for  this  incidental  take  permit 
is  the  Temecula  Entertairunent  Valley, 
Inc.  The  application  is  accompanied  by 
a  proposed  Habitat  Conservation  Plan 
for  the  gnatcatcher,  and  Implementing 
Agreement.  In  response  to  the  permit 
application  and  the  accompanying 
proposal,  an  Environmental  Assessment 
has  been  prepared  pursuant  to  the 
National  Environmental  Policy  Act  and 
is  available.  The  application  has  been 
assigned  permit  nimiber  PRT-817719. 
This  notice  is  provided  pursuant  to 
section  10  of  the  Act  and  the  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  The  Service  will 
evaluate  the  appUcation,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
the  National  Environmental  PoUcy  Act 
regulations  and  section  10(a)  of  the  Act. 
If  it  is  determined  that  the  requirements 
are  met.  a  permit  will  be  issued  for  the 
incidental  take  of  the  gnatcatcher.  The 
final  National  Environmental  PoUcy  Act 
and  permit  determination  will  be  made 
no  sooner  than  30  days  from  the  date  of 
this  notice.  This  notice  describes  the 
currently  proposed  action  and 
alternatives,  and  solicits  comments  on 
the  issues  and  alternatives  raised  in  the 
Environmental  Assessment.  All 
coments,  including  names  and 
addresses,  received  will  become  part  of 
the  official  administrative  record  and 
may  be  available  to  the  public. 
DATES:  Written  comments  related  to  the 
Service's  Environmental  Assessment 
and  the  applicants  permit  application. 
Habitat  Conservation  Plan,  and 
Implementing  Agreement,  should  be 
received  by  the  Service  on  or  before 
September  16,  1996. 
ADDRESSES:  Information,  comments,  or 
questions  regarding  the  Environmental 
Assessment,  permit  application.  Habitat 
Conservation  Plan,  and  Implementing 
Agreement  should  be  submitted  to  Mr. 
Gail  Kobetich.  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Written  comments  also  may  be 
sent  by  facsimile  to  (619)  431-9618. 
Please  refer  to  permit  number  PRT- 
817719  when  submitting  comments.    . 
Individuals  wishing  copies  of  the 
application.  Environmental  Assessment 
or  Implementing  Agreement  for  review 
should  immediately  contact  the  above 
office.  Documents  vdll  also  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pete  Sorenson,  Assistant  Field 
Supervisor,  Endangered  Species,  at  the 
above  address,  (619)  431-9440. 
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SUPPLEMENTARY  INFORMATION:  The 
Service  listed  the  coastal  California 
gnatcatcher  as  threatened,  on  March  25. 
1993  {58  FR  16742).  As  a  threatened 
species,  the  gnatcatcher  is  protected 
pursuant  to  section  9  of  the  Act  against 
"take."  that  is,  no  one  may  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill.  trap. 
capture,  or  collect  the  species,  or 
attempt  to  engage  in  such  conduct  (16 
use  1538).  However,  under  certain 
circumstances,  the  Service  may  issue 
permits  to  take  threatened  wildUfe 
species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Background 

Temecula  Entertainment  Valley,  Inc.. 
proposes  to  construct  the  Westside 
Specific  Plan  portion  of  the  Old  Town 
Temecula  Redevelopment  Project 
consisting  of  a  Wild  West  Arena,  Hotel, 
Western  Bypass  road,  and  associated 
facilities  located  in  the  City  of 
Temecula.  western  Riverside  County. 
The  proposed  project  is  partially  located 
in  undeveloped  areas  that  are  known  to 
support  two  breeding  pairs  of 
gnatcatchers.  Construction  of  the  Project 
would  result  in  the  permanent  loss  of 
35.5  acres  of  occupied  gnatcatcher 
habitat. 

Temecula  Entertainment  Valley.  Inc., 
proposes  to  compensate  for  this 
incidental  take  by  preserving  and 
providing  for  the  management  of  29 
acres  of  gnatcatcher  habitat  wrihin  an 
80.1  acre  parcel  to  be  set  aside  as  open 
space  adjacent  to  the  proposed  project 
site.  In  addition,  the  applicant  proposes 
to  acquire  and  provide  a  management 
endowment  for  off-site  mitigation 
containing  approximately  60  acres  of 
gnatcatcher  habitat  within  a  120  acre 
parcel  adjacent  to  the  Southwestern 
Riverside  County  Multi-Species  Reserve 
(Reserve)  east  of  the  proposed  project 
site.  The  Reserve  Management 
Committee  has  tentatively  agreed  to 
manage  the  site  consistent  with  existing 
management  activities  on  the  Reserve 
using  the  management  endowment 
provided  by  the  applicant. 

Temecula  Entertainment  Valley,  Inc., 
considered  four  alternatives,  including 
the  proposed  project.  These  alternatives 
included  a  reduced  project  alternative,  a 
different  location  alternative,  and  the  no 
action  alternative.  The  reduced  action 
alternative  would  reduce  the  impact  to 
gnatcatcher  habitat;  however,  it  would 
still  require  a  10(a)  permit  and 
accompanying  mitigation.  The  different 
location  alternative  would  not  impact 
gnatcatcher  on  the  proposed  project  site; 
however,  if  selected  it  would  require  a 
substantial  change  in  the  proposed 


traffic  circulation  pattern  within  the 
aty  of  Temeciila.  Selection  of  the  no 
action  alternative  would  reduce  the 
impacts  on  gnatcatchers  on  the 
proposed  project  site  in  the  short  term. 
Selection  of  the  no  action  alternative 
limits  the  appUcants  goal  of  providing 
for  preservation  of  historic  values  and 
balancing  job/housing  ratio's  in 
Temecula. 

This  notice  is  provided  pursuant  to 
section  10  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  The  Service  will 
evaluate  the  appHcation,  associated 
docimients,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
National  Environmental  Policy  Act 
regulations  and  section  10(a)  of  the  Act. 
If  it  is  determined  that  the  requirements 
are  met.  a  permit  will  be  issued  for  the 
incidental  take  of  the  Usted  species.  The 
final  permit  decision  will  be  made 
following  a  review  of  all  comments 
received  in  response  to  this  notice. 

Dated:  August  8, 1996. 
Thomas  Dwyer, 

Acting  Regional  Director.  Region  1,  Portland, 
Oregon. 

[FR  Doc.  96-20813  Filed  8-14-96;  8:45  am] 

BILLMG  CODE  4310-66-P 


Bureau  of  Land  Management 
[NM-031  -06-1 020-00] 

New  Mexico  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
Appendix  1.  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  two  meetings  of  the 
New  Mexico  Resource  Advisory  Council 
(RAC).  The  first  meeting  vdll  be  held  on 
September  19  and  20,  1996  and  if 
needed  the  second  meeting  will  be  held 
on  October  10  and  11, 1996. 

The  first  meeting  on  September  19 
and  20, 1996  will  be  at  the  Amberely 
Suites  Hotel,  7620  Pan  America 
Freeway,  Albuquerque,  NM  87109. 

The  agenda  for  the  first  RAC  meeting 
is  a  continuation  of  the  August  1  and  2, 
1996  meeting  at  Farmington,  NM  and 
includes  discussion  of  the  results  of 
scoping  comments  on  the  New  Mexico 
RAC  Draft  Standards  for  Rangeland 
Health  and  Guidelines  for  Livestock 
Grazing  (S&G),  development  of  revisions 
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to  the  S&G  as  needed  and  a  time  for  the 
public  to  address  the  RAC.  The  meeting 
is  open  to  the  public.  The  time  for  the 
public  to  address  the  RAC  is  on 
Thursday.  September  19.  1996.  from 
3:00  p,m'.  to  5:00  p.m.  The  RAC  may 
reduce  or  extend  the  end  time  of  5:00 
p.m.  depending  on  the  number  of 
people  wishing  to  address  the  RAC  and 
the  length  of  time  available.  The  length 
of  time  available  for  each  person  to 
address  the  RAC  will  be  established  at 
the  start  of  the  public  comment  period 
and  will  depend  on  how  many  people 
there  are  that  wish  to  address  the  RAC. 
At  the  completion  of  the  public 
comments  the  RAC  may  continue 
discussion  on  its  Agenda  items, 
ii  necucu  a  scCOiiu  uieetiag  is 
scheduled  for  October  10  and  11,  1996 
to  continue  RAC  deliberations  on  the 
S&G's.  This  meeting  will  be  held  at  the 
Best  Western  Fred  Harvey,  2910  Yale 
Blvd.  SE,  Albuquerque,  NM  87106. 

The  agenda  for  the  second  RAC 
meeting  is  again  the  continuation  of  the 
August  1  and  2,  1996  meeting  at 
Farmington.  NM  and  includes 
discussion  of  the  results  of  scoping 
comments  on  the  New  Mexico  RAC 
Draft  Standards  for  Rangeland  Health 
and  Guidelines  for  Livestock  Grazmg 
(S&G).  development  of  revisions  to  the 
S&G  as  needed  and  a  time  for  the  pubHc 
to  address  the  RAC.  The  meeting  is  open 
to  the  public  The  time  for  the  pubhc  to 
address  the  Rj\C  is  on  Thursday, 
October  10.  1996,  from  3:00  p.rn.  to  5:00 
p.m.  The  RAC  may  reduce  or  extend  the 
end  time  of  5:00  p.m.  depending  on  the 
number  of  people  wishing  to  address 
the  RAC  and  the  length  of  time 
available.  The  length  of  time  available 
for  each  person  to  address  the  RAC  will 
be  established  at  the  start  of  the  public 
comment  period  and  will  depend  on 
how  many  people  there  are  that  vnsh  to 
address  the  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continue  discussion  on  its  Agenda 
items. 

DATES:  The  first  RAC  meeting  will  be  on 
Thursday  September  19,  1996  from  8:30 
a.m.  to  5:00  p.m.  and  on  Friday, 
September  20,  1996,  from  7:30  a.m.  to 
4:00  p.m.  If  needed  the  second  RAC 
meeting  will  be  on  Thursday  October 
10,  1996  from  8:30  a.m.  to  5:00  p.m.  and 
on  Friday,  October  11,  1996.  from  7:30 
a.m.  to  4:00  p.m.  The  end  time  of  4:00 
p.m.  for  both  the  first  and  second 
meetings  may  be  changed  depending  on 
the  work  remaining  to  be  completed  by 
the  RAC.  The  pubUc  may  address  the 
RAC  during  the  pubhc  comment  period 
for  the  first  meeting  on  Thursday 
September  19,  1996  starting  at  3:00  p.m. 
If  the  second  meeting  is  needed  the 
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public  may  also  address  the  RAC  during 
the  public  comment  period  for  the 
second  meeting  on  Thursday  October 
10. 1996  starting  at  3:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Armstrong,  .New  Mexico  State  Office. 
Policy  and  Planning  Team.  Bureau  of 
Land  Management.  1474  Rodeo  Road, 
P  O.  Box  2"!  15.  Santa  Fe,  New  Mexico 
87502-0!  15.  telephone  1505)  438-7436. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  IS  to  advise  the  Secretary  of  the 
Interior,  through  the  ELM.  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning. 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  August  9,  1996. 
Richard  A.  Whitlejr, 
Acting  State  Director. 
[FR  Do<    96-20812  Filed  8-14-96;  8:45  am] 

BILLING  CXX>E  4310-FB-M 


[NV-050-1(»0-001] 

Mojave-Souttiem  Great  Basin 
Resource  Advisory  Council — Notice  of 
Meeting  Locations  and  Times 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Resource  Advisory  Council 

meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Council 
will  be  held  as  indicated  below.  The 
agenda  includes  a  public  comment 
period,  discussion  of  laws  and 
regulations  that  pertain  to  grazing,  and 
an  update  of  standards  and  guidelines. 
All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  coimcil.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
coimcil  is  hsted  below.  Depending  on 
the  number  of  persons  wishing  to 
comment,  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 


other  reasonable  accommodations, 
should  contact  Michael  Dwyer  at  the 
Las  Vegas  District  Office,  4765  Vegas 
Dr.,  Las  Vegas,  NV  89108,  telephone, 
(702) 647-5000. 

DATES,  TIMES:  Date  is  September  12, 
1996,  from  8  a.m.  to  approximately  4:30 
p.m.  The  council  will  meet  at  the  Desert 
Research  Institute,  room  181,  located  at 
755  E.  Flamingo,  Las  Vegas,  NV  89119. 
The  pubUc  comment  period  will  be  at 
3  p.m. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  ine  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  plaiming  and 
management  issues  associated  with  the 
management  of  the  pubUc  lands.  The 
coimcil  will  vote  on  recommendations 
for  Standards  and  Guidelines  that  will 
be  presented  to  the  State  Director, 
Nevada  on  Tune  11 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorraine  Buck,  PubUc  Affairs  SpeciaUst, 

Las  Vegas  District,  telephone:  (702)  647- 

5000. 

Steven  A.  Ellis, 

Acting  Associate  District  Manager. 

[FR  Doc.  96-20837  Filed  8-14-96;  8:45  am] 

BtLLMQCOOE  4310-HC-M 

[ES-030-06-1 430-01:  W)ES-036706] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Classification, 
Langlade  County,  Wl 

ACTION:  Notice  of  realty  action. 

summary:  The  followang  described 
parcel  has  been  classified  as  suitable  for 
disposal  to  Langlade  County,  Wisconsin 
by  conveyance  pursuant  to  the 
provisions  of  the  Recreation  and  Public 
PiuT)oses  Act  of  1926  (44  Stat.  741),  as 
amended  (43  U.S.C.  869): 

Fourth  Principal  Meridian,  Wisconsin 

T.33N.,R.10E. 
Sec.36,  Lot  #20 
Containing  0.24  acres. 

The  purpose  of  the  conveyance  is 
preservation  of  a  recreational  area 
within  a  county  forest  preserve. 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR  2741.9.  In  the  event  of 
noncompliance  with  the  terms  of  the 
patent,  title  to  the  land  will  revert  to  the 
United  States. 

Classification  of  this  land  segregates  it 
bom  all  appropriation  except  as  to 
applications  under  the  mineral  leasing 
laws  and  the  Recreation  and  Public 
Purposes  Act.  Segregation  will 
terminate  upon  issuance  of  a  patent;  or 
eighteen  (18)  months  from  the  date  of 
this  notice;  or  upon  pubUcation  of  a 


notice  of  termination,  whichever  occurs 
first. 

The  island  is  physically  suited  to  the 
proposed  use  and  is  not  of  national 
significance.  Since  the  island  is  valuable 
for  a  local  program,  it  is  considered 
chiefly  valuable  for  public  purposes  and 
therefore  suitable  for  classification  and 
disposal  under  the  Recreation  and 
Public  Purposes  Act.  This  action  is 
consistent  with  local  and  Federal 
Government  plans,  programs,  and 
poUcies.  Detailed  ixifonnation 
concerning  this  transfer  is  available  at 
the  Milwaukee  District  Office,  Bureau  of 
Land  Management,  310  West  Wisconsin 
Avenue,  Suite  450,  Milwaukee, 
Wisconsin. 

DATES:  Interested  pnrties  may  <nibmit 
comments  until  September  30, 1996.  In 
the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management, 
Milwaukee  District,  P.O.  Box  631, 
Milwaukee.  Wisconsin  53201-0631. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Levine,  Milwaukee  District, 
(414)  297-4463. 

E)ated:  August  8, 1996. 
James  W.  Drydrai, 
District  Manager. 
[FR  Doc.  96-20811  Filed  8-14-96;  8:45  am] 

BttJJNQ  CODE  4310-&>-P 

rc  A -$42 -5700-00] 

Filing  of  Plats  of  Survey:  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  plats  of  Survey  in 
CaUfomia. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
next  federal  work  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lance  ].  Bishop,  Acting  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825,  916-079-2890. 
SUPPLEMENTARY  INFORMATION:  The  plats 
of  survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Humboldt  Meridian,  California 
T.  10  N..  R.  3  E.. 
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Dependent  resurvey  and  subdivision  of 
Section  23,  (Group  1206)  accepted  June 
18, 1996,  to  meet  certain  administrative 

needs  of  the  Biu«au  of  Indian  Affairs. 

Mount  Diablo  Meridian,  California 
T.  40N  .  R.  7E  . 
Dependent  resurvey  and  subdivision  of 
sections  5,  7.  8,  and  17,  (Group  1146) 
accepted  June  6,  1996,  to  meet  certain 
administrative  needs  of  the  US  Forest 
Service,  Modoc  National  Forest. 
T.  37N..R.  low., 
Metes-and-bounds  survey  of  tracts  40 
through  44.  (Group  1151)  accepted  June 
6, 1996,  to  meet  certain  administrative 
needs  of  the  US  Forest  Service.  Klamath 
and  Shasta-Trinity  National  Forests. 
T.  28  S.,  R.  40  E., 
Metes-and-bounds  survey  of  tract  44, 
(Group  1240)  accepted  June  10, 1996,  to 
meet  certain  administrative  needs  of  the 
BLM,  California  Desert  District, 
Ridgecrest  Resource  Area. 
T.  26  S.,  R.  32  E.. 
Dependent  resurvey  and  metes-and-bounds 
survey  of  tract  37,  (Group  1065)  accepted 
June  14, 1996,  to  meet  certain 
administrative  needs  of  the  BLM, 
Bakersfield  District,  Caliente  Resource 
Area. 
T.  22  N.,  R.  40  E., 
Metes-and-bounds  survey  of  tract  37, 
(Group  1227)  accepted  June  17, 1996,  to 
meet  certain  administrative  needs  of  the 
BLM,  Eagle  Lake  Resource  Area. 
T.  3S.,R.  20  E., 
Corrective  dependent  resurvey  of  certain 
lots  of  the  Foresta  Subdivision,  (Group 
1178)  accepted  July  22,  1996,  to  meet 
certain  administrative  needs  of  the 
National  Park  Service,  Yosemite  National 
Park. 

San  Bernardino  Meridian,  California 

T.  4S.,R.  1  E., 
Dep)endent  resurvey  and  subdivision  of 
section  20,  (Group  1203)  accepted  June 
18,  1996,  to  meet  certain  administrative 
needs  of  the  Bureau  of  Indian  Affairs. 

Tps.  4N..Rgs.  25  4  26  E.. 
Corrective  resurvey,  dependent  resurvey, 
independent  resurvey  and  survey, 
(Group  1205)  accepted  June  20,  1996,  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

All  of  the  above  Usted  survey  plats  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The 
stiTvey  plats  have  been  placed  in  the 
open  files  in  the  BLM,  Cahfomia  State 
Office,  and  are  available  to  the  public  as 
a  matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  v\rill 
be  furnished  to  the  public  upon 
payment  of  the  appropriate  fee. 

Dated:  August  6.  1996. 
Lance  ).  Bishop, 

Acting  Chief.  Branch  of  Cadastral  Survey. 
(FR  Doc.  96-20841  Filed  8-14-96;  8:45  am) 

BILLIWO  CODE  4310_»0-M 


nD-957- 1430-00] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  August  5, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  T.  9  S.,  R.  13  E.,  and  of  the 
east  boundary,  and  subdivisional  lines. 
and  the  subdivision  of  sections  1  and  2, 
T.  10  S.,  R.  13  E.,  Boise  Meridian,  Idaho, 
Group  949,  was  accepted,  August  5, 
1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
3380  Americana  Terrace,  Boise,  Idaho, 
83706-2500. 

Dated:  August  5, 1996. 
Duane  E.  Oben, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  96-20783  Filed  8-14-96;  8:45  am] 
BIUJNO  CODE  4310-OO-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Submission  for  OMB  Review; 
Comment  Request 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Comments  regarding  this 
information  collection  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Comments  should  be  addressed  to:  Desk 
Officer  for  AID.  Office  of  haformation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503.  Copies  of 
submission  may  be  obtained  by  calling 
(202) 736-4743. 

SUPPLEMENTARY  INFORMATION: 

Title:  Suppfier's  Certificate  and 
Agreement  with  the  U.S.  Agency  for 
International  Development  for  Project 
Commodities/Invoice-and-Contract 
Abstract. 

Form  No.:  AID  1450-4. 

OMB  No.:  0412-0020. 

Type  of  Submission:  Renewal. 

Abstract:  When  USAID  is  not  a  party 
to  a  contract  which  it  finances,  it  needs 


some  means  of  collecting  information 
directly  fi"om  the  suppliers  of  such 
commodities  and  related  services  to 
enable  it  to  take  appropriate  action  in 
the  event  that  they  do  not  comply  with 
applicable  USAID  regulations.  The 
information  collection,  recordkeeping, 
and  reporting  requirements  are 
necessary'  to  assure  that  USAID  funds 
are  expended  in  accordance  with 
statuton,'  requirements  and  USAID 
pohcies.  It  also  allows  for  positive 
identification  of  transactions  where 
overcharges  occur. 
Annual  Reporting  Burden: 
Number  of  Respondents:  33 
Average  hours  per  response:  .500 
hours  (three  times  a  year) 
Total  annual  responses:  99 
Dated:  July  24,  1996 
Genease  E.  Pettigrew, 

Chief,  Information  Support  Services  Division, 
Office  of  Administrative  Services.  Bureau  of 
Management. 

|FR  Doc.  96-20784  Filed  8-14-96;  8:45  am] 
BILUNG  CODE  ei16-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
collection  of  data  to  update  the 
Compendium  of  State  Unemployment 
Insurance  Operations,  Organizations 
and  Relationships. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 


UMI 
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DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  15.  1996.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which; 

•Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
-  collected;  and 

•Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Jack  Bright.  Unemployment 
Insurance  Service,  United  States 
Department  of  Labor,  Employment  and 
Training  Administration.  Room  S-4231 
FPB,  Attn:  TEUPDL  200  ConstituUon 
Avenue,  NW.,  Washington.  DC  20210. 
Telephone  No.  (202)  219-5616  (this  is 
not  a  toll-free  number),  FAX  No.  (202) 
219-8506. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Compendium  of  State 
Unemployment  Insurance  Operations,- 
Organizations,  and  Relationships  (the 
Compendium)  was  originally  prepared 
in  July  1989  and  was  updated  in  July 
1990  and  July  1995.  The  Compendium 
and  the  updates  were  developed  to 
provide  previously  unavailable 
information  on  State  operations  useful 
for  State  and  Federal  policy 
development,  program  planning,  and 
oversight  activities.  The  data  collection 
in  1994  for  the  1995  update  was  made 
under  OMB  Approval  No.  2305-0333, 
which  expires  September  30,  1996.  That 
data  is  beginning  to  become  dated  and 
consequently  lacks  complete  reliabiUty. 
There  is  a  need  to  collect  information  in 
early  1997  to  pubUsh  a  1997  update  of 
the  Compendium  to  keep  the 
information  current  and  to  preserve  its 
utiUty. 

The  Unemployment  Insurance  Service 
(UIS)  has  a  need  to  know  how  each  of 
the  53  State  Employment  Security 
Agencies  (SESAs)  uniquely  operates. 
The  Compendium  provides  information 


on  initial  claim  filing,  claimant 
interviews,  continued  claim  reporting, 
benefit  payment  procedures  and 
controls,  claim  verification,  job  bank 
usage,  crossmatches  writh  other 
agencies,  tax  collection  procedures, 
appeals  procedures,  roles  played  by 
advisory  councils,  and  organizational 
and  functional  relationships.  It  has 
provided  information  useful  in  UI 
performance  measurement  studies, 
evaluation  of  corrective  action  plans 
and  in  quahty  control  reviews.  The 
information  is  also  used  to  analyze 
proposed  legislative  and  poUcy  changes, 
as  well  as  to  respond  to  Administration, 
Congressional  and  public  inquiries.  The 
SESAs  are  able  to  use  the  Compendium 
to  respond  to  inquiries  from  their  State 
legislators  about  how  their  methods  of 
administration  compare  with  other 
States.  It  is  also  useful  to  a  SESA  for 
planning  purposes,  because  the  States 
that  use  a  particular  methodology  can  be 
identified  so  advice  can  be  sought  from 
a  SESA  that  has  implemented  an 
innovative  approach  or  new  technology. 

The  information  is  in  a  data  base  of^ 
SESA  operations,  organizations,  and 
procedures.  UIS  has  the  capabihty  to 
relate  this  data  to  other  data  (e.g.,  fiscal, 
statutes,  workload  reports,  trust  fund 
balances,  etc.)  so  that  analysis  of  the 
relationships  between  practice  and 
performance,  using  all  relevant  factors, 
can  be  conducted.  By  using  the 
information,  UIS  has  been  able  to 
answer  inquiries  regarding  nationwide 
practices  which  it  could  not  do  prior  to 
preparation  of  the  Compendium. 

n.  Current  Actions 

The  regular  use  of  the  Compendium 
by  UIS,  the  Regional  Offices,  and  the 
SESAs  since  1989  has  established  it  as 
a  useful  tool.  Consequently,  it  needs  to 
be  kept  as  current  as  possible.  Having  it 
continuously  updated  and  available 
electronically  will  make  it  an  even  more 
useful  tool. 

The  1995  Edition  of  the  Compendium 
is  currently  accessible  on  the  Internet 
through  the  Home  Pages  of  the 
Employment  and  Training 
Administration  and  the  Information 
Technology  Support  Center  (ITSC).  The 
rrSC  is  a  joint  project  of  UIS  and  the 
Maryland  Department  of  Labor, 
Licensing  and  Regulation  estabUshed  to 
support  the  needs  of  the  53  State 
Employment  Security  Agencies  (SESAs) 
in  applying  automation  and  technology 
solutions  to  meet  the  needs  of  the  UI 
program.  UIS  intends,  in  cooperation 
wdth  the  ITSC,  to  institute  procedures 
for  SESAs  to  provide  information  about 
changes  to  the  ITSC  so  that  the 
Compendium  can  be  updated  whenever 
SESAs  implement  changes  in  any  of  the 


activities  or  structures  encompassed  by 
the  Compendium.  This  will  give  UIS, 
Regional  Offices,  SESAs,  and  the  pubUc 
electronic  access  to  the  Compendium, 
and  it  can  result  in  a  Compendium  that 
will  continually  be  updated  and  never 
outHjf-date.  SESAs  will  be  reminded 
aimually  to  notify  the  ITSC  of  any 
changes  that  have  occurred  in  the  past 
year  that  should  be  included  in  the 
Compendium. 

As  soon  as  all  the  details  of  the 
procedures  for  electronic  updating  have 
been  completed,  the  SESAs  will  be 
asked  to  report,  on  an  exception  basis, 
any  changes  that  have  occurred  since 
the  last  data  collection  in  1994.  Users 
£ire  encouraged  to  offer  suggestions  for 
improvement  of  the  Compendium,  e.g., 
new  tables  to  provide  information 
desired  about  the  use  of  new 
technology,  the  deletion  of  current 
tables  containing  unnecessary  or 
obsoleted  information,  and  reformating 
tables  to  make  them  easier  to 
understand.  Instructions  will  also  be 
provided  to  the  SESAs,  so  they  can 
notify  the  ITSC  of  futiire  changes  as  they 
occur.  Ongoing  changes  will  then  be 
made  to  the  Compendium  so  that 
current  information  will  be  available 
and  accessible  through  the  ITSC  or  ETA 
Home  Page. 

Type  of  Review:  Extension. 
Agency:  Employment  and  Training 
Administration. 

Title:  Compendium  of  State 
Unemployment  Insurance  Operations, 
Organizations,  and  Relationships. 
OMB  Number:  1205-0333. 
Affected  Public:  State  Government 
(State  Emplo)Tnent  Seciirity  Agencies). 

Toted  Respondents:  53  State 
Employment  Secxirity  Agencies. 

Frequency:  On  occasion,  as  changes 
occur  and  annual  review. 
Total  Responses:  53, 
Average  Time  Per  Response:  One  hour 
or  less  for  a  SESA  if  and  when  a  change 
takes  place.  Three  hours  annually  to 
verify  that  all  changes  have  been 
incorporated. 

Estimated  Total  Burden  Hours:  225 
(159  for  annual  review  and  balance  for 
periodic  updates). 

Total  Burden  Cost  (capital/startup): 
none. 

Total  Burden  Cost  (operating/ 
maintaining):  The  estimated  cost  to  the 
Federal  Government  is  $4,000  annually 
for  updating  and  maintaining  the 
Compendium  on  the  ITSC  Web  site. 
Annual  cost  to  each  of  the  53  SESAs  is 
approximately  4  hours  of  staff  time  ($30 
per  hour)  for  reviewing  the 
Compendiiun  and  reporting  needed 
changes. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
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suTimahzed  and/or  included  in  the 
requost  for  Office  of  Management  and 
Bua  ^et  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated   August  8,  1996. 
Mary  Ann  Wyrsch. 

Dinx-tor  i'nemplo\'went  Insurance  Service. 
I  'nited  States  Department  of  Labor, 
Emplovment  and  Training  Administration. 

jFR  iVx    96-20792  Filed  8-14-96;  8:45  am] 

BILUMO  COOE  4i10.~30-P 


Job  Training  Partnership  Act 
Allotments;  Wagner-Peyser  Act  Final 
Planning  Estimates;  Program  Year  (PY) 
1996 

AGENCY:  Employment  and  Training 

Administration,  Labor. 
ACTION:  .Notice 

SUMMARY;  This  notice  annoiances  States' 
lob  Training  Partnership  Act  (JTPA) 
allotments  for  Program  Year  (PY)  1996 
(lulv  1,  1996-Iune  30,  1997)  for  JTPA 
Titles  Il-A.  Il-C.  and  III.  and  for  the 
mPA  Title  II-B  Summer  Youth 
Employment  and  Training  Program  in 
Calendar  Year  (CY)  1996;  and  final 
planning  estimates  for  public 
emplovment  service  activities  under  the 
VVagner-Pevser  Act  for  PY  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
TTPA  allotments,  contact  .Mr.  James  M. 
.Aaron.  Director,  Office  of  Employment 
and  Training  Programs,  Room  N4666, 
200  Constitution  .Avenue,  N.W., 
Washington.  DC.  20210;  Telephone: 
202-219-5580.  For  Employment  Service 
planning  levels  contact  Mr.  John  R. 
Beverly,  Director,  U.S.  Employment 
Service,  Room  N— 4470,  200  Constitution 
Avenue,  .NW  ,  Washington,  D,C.  20210; 
Telephone:  202-219-5257.  (These  are 
nut  toil-free  numbers,) 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL  or 
Department)  is  announcing  Job  Training 
Partnership  Act  (JTPA)  allotments  for 
Program  Year  (PY)  1996  (July  1,  1996- 
June  30.  1997)  for  JTPA  Titles  II-A,  11- 
C.  and  III,  and  for  the  Summer  Youth 
Employment  and  Training  Program  in 
Calendar  Year  (CY)  1996  for  JTPA  Title 
II-B;  and,  in  accord  with  Section  6  of 
the  Wagner-Peyser  Act,  final  planning 
estimates  tor  public  employment  service 
(ES)  activities  under  the  Wagner-Peyser 
Act  for  PY  1996  The  allotments  and 
estimates  are  based  on  the 
appropnations  for  DOL  for  Fiscal  Year 
(FY)  1996. 

-Attached  is  a  listing  of  the  allotments 
for  PY  1996  for  programs  under  JTPA 
Titles  Il-A,  U-C.  and  III;  allotments  for 
the  CY  1996  Summer  Youth 


Employment  and  Training  Program 
under  Title  II-B  of  JTPA;  and  final 
planning  estimates  for  pubhc 
employment  service  activities  imder  the 
Wagner-Peyser  Act.  The  PY  1996 
allotments  for  Titles  II-A,  II-C,  and  III 
and  ES  final  planning  estimates,  are 
based  on  the  funds  appropriated  by  the 
Department  of  Labor  Appropriations 
Act,  1996,  Public  Law  104-134,  for  FY 
1996. 

These  JTPA  allotments  will  not  be 
updated  for  subsequent  unemployment 
data.  The  Employment  Service  final 
estimates  are  issued  as  final  allotments 
to  reflect  CY  1995  unemployment  data 

Title  U-A  Allotments.  The  Attachment 
shows  the  PY  1996  JTPA  Title  U-A 
Adult  Training  Program  allotments  by 
State  for  a  total  appropriation  of 
$850,000,000.  For  all  States,  Puerto  Rico 
and  the  District  of  Coliunbia,  the 
followdng  data  were  used  in  computing 
the  allotments: 
— Data  for  areas  of  substantial 

imemployment  (ASU)  are  averages  for 

the  12-month  period,  July  1994 

through  Jime  1995. 
— The  number  of  excess  unemployed 

individuals  or  the  ASU  excess 

(depending  on  which  is  higher)  are 

averages  for  this  same  12-month 

period. 
— The  economically  disadvantaged 

adult  data  (age  22  to  72,  excluding 

college  students  and  military)  are 

fi"om  the  1990  Census. 

The  allotments  for  the  Insular  Areas, 
including  the  Freely  Associated  States, 
are  based  on  unemployment  data  from 
1990  Census  or,  if  not  available,  the 
most  recent  data  available.  A  90  percent 
relative  share  "hold-harmless"  of  the  PY 

1995  Title  II-A  allotments  for  these 
areas  and  a  minimum  allotment  of 
$75,000  were  also  applied  in 
determining  the  allotments. 

Title  II-A  funds  are  to  be  distributed 
among  designated  service  deUvery  areas 
(SDAs)  according  to  the  statutory 
formula  contained  Ln  Section  202(b)  of 
JTPA,  as  amended  by  Title  VII, 
Miscellaneous  Provisions,  of  the  JTPA 
Amendments  of  1992.  (This  Title  VII 
provides  an  interim  allocation 
methodology  which  apphes  to  the  PY 

1996  allotments).  This  is  the  same 
formula  that  has  been  used  in  previous 
program  years:  however,  prior  to  PY 
1993  a  different  definition  of 
"econcumcally  disadvantaged"  was 
used. 

JTPA  Title  II-B  Allotments.  The 
Attachment  shows  the  CY  1996  JTPA 
Title  n-B  Summer  Youth  Employment 
and  Training  Program  allotments  by 
State  based  on  the  total  available 
appropriation  for  CY  1996  of 


$625,000,000.  These  funds  were 
obligated  as  Fiscal  Year  1996  funds,  not 
as  Program  Year  1996  funds 

The  data  used  for  these  allotments  are 
the  same  unemployment  data  as  were 
used  for  Title  II-A,  except  that  data  for 
the  number  for  economically 
disadvantaged  youth  (age  16  to  21, 
excluding  college  students  and  military) 
from  the  1990  Census  was  used.  For  the 
Insular  Areas  and  Native  Americans,  the 
allotments  are  based  on  the  percentage 
of  Title  II-B  funds  each  received  during 
the  previous  summer. 

Title  II-B  funds  for  the  1996  Summer 
Program  are  to  be  distributed  among 
designated  SD.'^s  Ln  accordance  with  the 
statutory  formula  contained  in  Section 
252(b)  of  JTPA,  as  amended  by  Title  VII, 
Miscellaneous  Provisions,  of  the  JTPA 
Amendments  of  1992.  This  Title  VII 
provides  an  interim  allocation 
methodology  which  applies  to  the  PY 
1996  allotments.  The  Title  II-B  formula 
is  the  same  as  for  Title  II-C.  This  is  the 
same  formula  which  was  used  in  the 
previous  program  year. 

JTPA  Title  II-C  Allotments.  The 
Attachment  shows  the  PY  1996  JTPA 
Title  II-C  Youth  Training  Program 
allotments  by  State  for  a  total 
appropriation  of  $126,672,000,  For  all 
States,  the  Insular  Areas,  Puerto  Rico, 
and  the  District  of  Columbia,  the  data 
used  in  computing  the  allotments  are 
the  same  data  as  were  used  for  Title  11- 
B  allotments. 

The  allotments  for  the  Insular  Areas 
are  based  on  unemployment  data  from 
the  1990  census  or,  if  not  available,  the 
most  recent  data  available.  Title  II-C 
funds  are  to  be  distributed  among 
designated  SD.As  in  accordance  with  the 
statutory  formula  contained  in  Section 
16(b)  of' JTPA,  as  amended  by  Title  VII, 
Miscellaneous  Provisions,  of  the  JTPA 
Amendments  of  1992  This  Title  VII 
provides  an  interim  allocation 
methodology  which  applies  to  the  PY 
1996  allotments.  The  Title  II-C  formula 
is  the  same  as  for  Title  II-B.  This  is  the 
same  formula  which  was  used  in  the 
previous  program  year, 

JTPA  Title  in  Allotments.  The 
Attachment  shows  the  PY  1996  JTPA 
Title  III  Dislocated  Worker  Program 
allotments  bv  State,  for  a  total  of 
$1,097,500,000  The  total  includes  80 
percent  allotted  bv  formula  to  the  States 
($878,000,000).  and  20  percent 
($219,500,000)  for  the  National  Reserve, 
including  funds  allotted  to  the  Insular 
Areas. 

Title  III  formula  funds  are  to  be 
distributed  to  State  and  substate 
grantees  in  accordance  with  the 
provisions  in  Section  302  (c)  and  (d)  of 
JTPA,  as  amended. 
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Except  for  the  Insular  Areas,  the 
unemployment  data  used  for  computing 
these  allotments,  relative  numbers  of 
imemployed  and  relative  numbers  of 
excess  unemployed,  are  averages  for  the 
October  1994  through  September  1995 
period.  Long-term  unemployed  data 
used  were  for  CY  1994. 

Allotments  for  the  Insular  Areas  are 
based  on  the  PY  1996  Title  II-A 
allotments  for  these  areas. 

A  reallotment  of  these  published  Title 
ni  formula  amounts,  as  provided  for  by 
Section  303  of  JTPA,  as  amended,  will 
be  based  on  completed  program  year 
expenditure  reports  submitted  by  the 
States  and  received  by  October  1, 1996. 
The  Title  HI  allotment  for  each  State 
will  be  adjusted  upward  or  downward, 
based  on  whether  the  State  is  eligible  to 
share  in  reallotted  funds  or  is  subject  to 
recapture  of  funds. 

Wagner-Peyser  Act  Employment 
Service  Final  Planning  Estimates.  The 
Attachment  shows  final  planning 
estimates  which  have  been  produced 


using  the  formula  set  forth  at  Section  6 
of  the  Wagner-Peyser  Act,  29  U.S.C.  49e. 
These  allotments  are  based  on  Calendar 
Year  1995  averages  for  each  State's 
share  of  the  civilian  labor  force  (CLF) 
and  imemplovment. 

The  total  planning  estimate  includes 
$18,000,000  of  the  total  amount 
available,  which  is  being  withheld  from 
distribution  to  States  to  finance  postage 
costs  associated  with  the  conduct  of 
Employment  Service  business  for  1996. 

The  Secretary  of  Labor  has  set  aside 
3  percent  of  the  total  available  funds  to 
assure  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  employment  services,  as 
required  under  Section  6(b)(4)  of  the 
Wagner-Peysor  Act.  In  accordance  with 
this  provision,  $22,312,050  is  set  aside 
for  administrative  formula  allocation. 
These  setaside  funds  are  included  in  the 
total  planning  estimate.  Setaside  funds 
are  distributed  in  two  steps  to  States 
which  have  lost  in  their  relative  share 
of  resources  from  the  prior  year.  In  step 


one.  States  which  have  a  CLF  below  one 
million  and  are  below  the  median  CLF 
density  are  maintained  at  100  percent  of 
their  relative  share  of  prior  year 
resources.  All  remaining  set-aside  funds 
are  distributed  on  a  pro  rata  basis  in 
step  two  to  all  other  States  losing  in 
relative  share  from  the  prior  year,  but 
which  do  not  meet  the  size  and  density 
criteria  for  step  one. 

Ten  percent  of  the  total  sums  allotted 
to  each  State  shall  be  reserved  for  use 
by  the  Governor  to  provide  performance 
incentives  for  public  employment 
service  offices,  services  for  groups  with 
special  needs,  and  for  the  extra  costs  of 
exemplary  models  for  deUvering  job 
services. 

Signed  at  Washington,  D.C.,  this  7th  day  of 

August,  1^6. 

Timothy  M .  Bamide, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

BILLING  CODE  4510-30-M 
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fv  '  9<?6  State  Allotments 


state 


Total 


..TPA  Il-A 


Youth 
"'fining 


JTPAH 

Oislocatwl 

Worlcan 


Wagnar-Paytar 

Emp4oyTncn( 

Sarvtca 


8*0  000  000         628,000,000       '.2»f7,0O0       1,0«7,SO0,0O0 


Total 


7f1,71S,000         3,480,807,000 


Aiabama 

■  3  665  •'42 

2  567  S&* 

•  3  'T^  ex. 

•  306  95s' 

'  49  7S3  -58^, 

7  2C2  29: 
'  366  X:' 

2  ■ '  9  36  ■■ 

',413  '  6  • 

•  6  D5«  44'. 

1  5  '2  'V 

2  896  56' 
32  646  S^i- 

•  3  246  "7- 
J  9-3  Sifr 

4,6C-  ',:■•=. 
12.J  •  2  «e' 
21.'4-«  :« 

4,-'i3  V 

11.09c:  af.; 
17,02-  4.7- 

28  495  S2. 

8  2'-*  23f 

10,  •  23  21^ 

12.628.5   ft 

2.801.482 

2.119,367 

4  582  95« 
2  79-2  8JS2 

25  9' e  521 
5. a  •'.56* 

63.670.017 
13,822,367 

2,119.367 

29  517  477 

i  '54  S*- 

a  ?-24  ■"*■ 

K  462  »J 
37.287,665 

3J79.9S9 
11.319.476 

2.119.367 
12.879.962 

68.453.877 
2.296.126 
2.119.367 

14.075.062 

18.865.807 
8.813.246 
9520,322 

2.119.367 

160.474 
451.361 
340.841 
906,167 
136.160 
103.888 
552.375 

0 

0 

9S5>58' 

■  862  ,7'S 

10,1?1,890 

4.973.770 

111.142.107 
5.178.743 
5.260.201 
1^31,483 

2.436.956 
28J83.9K 
11*a,667 

2,M1>I1 

2.214.436 

23.724.966 

9428.754 

2.706.467 

3.268.85C 

8.5*4.838 

15.362.734 

2.95077^ 

7.860.479 
12.311.129 
21.022.932 

5.815.206 

7.813.706 
9.012.872 
1.757,002 

1.531.483 

<  2«S  925 

Mr  456 

■  '■  7S2  570 

4  .5?  S25 

43.821.211 
9.790.208 
1.531.483 

21.197.515 

8.219,712 

8.307.196 

28.945.217 

28.862.471 

2.368.227 
8J01.895 
1.S31.483 
8«8.811 

49.960.883 
1.937779 
1.531.483 

10,108.114 

12.306.771 
8.263.446 

6*«i.3eo 

1.531.483 

47.446 

578.863 

17,053 

40.411 

22,196 

8,692 

328.109 

11.368.132 

0 

:  232:2-^ 

383  954 

2  097,075 
•  044,517 

22  9-3.475 

■  068.307 

390. 8T^ 

;-'5,84- 

502,412 

2.430.862 
517.789 

458,536 

3  »9l  232 
984  688 
583  242 

5^3  266 

'S'  595 

'   '-'3  424 

•50*  24(. 

520  1  43 
2  536  64C 
:   334  16- 

•S6  M2 

1.610.804 

1,856.875 

382.230 

315>t1 

580A2S 

410,901 

3,791^62 

878,222 

9,034,346 

2.018.386 

315.841 

4.370.160 

29S  '-'5 
'  565  ■  2  - 
■:. 496.831- 

487,830 
1.690.227 

315.841 
1 .840.758 

10.298.058 

386.397 

315,641 

2.083,515 

2,537.210 

1.295.419 

1.410.482 

315.641 

23.915 
67.265 
50.794 
75.7» 
20.291 
15.482 
82.318 

0 

0 

'2  840.852 
3045.935 

•  1 .840.864 
5119,678 

133.568  412 
4.912.873 

10.521.963 
1^8.060 

4538,199 

42  975.970 

15.518.107 

3385.287 

2  929.044 
33.328.985 

'0  478  543 
3,375,01' 

5311  163 

8,520,112 

2'  125,971 

5,217  309 

■2  468,187 

20  709.142 

26.935-^7 

5  169,822 

9480  964 

10  680  612 
2  062  729 

1.371,260 

5  123  248 

2,0X,39a 
36  503  345 

5,502,711 

76  995  939 

13  185  '92 

■rj4.£73 

22  S0CS93 

-636  89C 

-•08'  0-J 
42,953  021 
2-.4'C.795 

4  743.67? 

' :  567  406 

S3C079 

',965.242 

65  045,943 
1  9''9  558 

940,281 
1 2  037  423 

2Q,2'0  89S 

10  .725  727 

■  555  831 

SOS  905 

166.201 
487  46S 
353,005 
526  302 
•41  019 
107.585 
572.087 

0 

217,168,322 

0 

10.970,804 
8,084.754 

10.538.695 
6  107.682 

90413.029 
9830.582 

9,065.660 
2.077.382 

3.883.796 

■»«:  SAC  ^v^a 

17735!3S8 

3.017  145 

6.736.039 

31.608.490 

15.168.653 

7.223  767 

6,512.586 

9,407,403 

11.002,365 

4.005.859 

13.544,712 
16916,874 
25199.636 

'1,896.200 

6,679,496 

13799  26' 

5.504  726 

6.615.599 

5,351.173 

3  162.313 
21.795.4'8 

6  177  2^' 

46  883  875 

•7.255.9' 5 

5.905  458 

28  1 80.80' 

9,173,455 
8,295.400 

31  067  787 
9,394,227 

2,827.443 

3.637  3^ 

5.'8C73- 

'3,567  033 

50,227,143 
"330  889 

2  426  95' 
15,774.458 

'5,029,596 

5,929  859 

•3,266  325 

4  019  4C3 

348.011 
0 
0 
0 

0 

1.464,957 

0 
0 

18,000,000 

48,367.262 

15,944.713 
48.422.  ISe 
24.254.606 

567.788,611 

26186,808 

33,304.764 

7J72.733 

14,764,524 

153,677.892 

63.545.439 

13,104,530 

15,332.616 

126,200.537 

50,505.341 

17.805.206 

20,367.711 
40,646.433 
71,838,584 
18.945,268 

46.584.387 

69.495,258 

105.868.370 

33.097  402 

35,708.296 
47.977.944 
12.286.169 
11.963,550 

19.042.627 
10.378.852 

106.401.739 
22.635.587 

240.405.388 
53.052.K6 
10306.822 

105,866.646 

33,065.534 

31,806,180 
144  963245 
106,232.013 

13.806.131 
41  418.359 

9.7T7,501 
44,375,634 

241,975.684 

'7,945.249 

7.333.923 

55,076.602 

56.980.365 
33  047699 

38  903,520 
8  792.059 

388.036 
'  912.756 

761  683 
'  150,610 

319,665 

233  857 
2999  346 

11.366.132 

217  166322 

18,000,000 

Aiatka      

Caflfomia 

Colorado 

Connmcticvjl 

Oalawar*         , 

District  al  Co«umbia 
Roncu             A 

Hawaii    

Idaho      ^. . . , 

IHinoii     

indtarva 

iowa      

Kansa*  

Kentucky 

1  oijiaiana 

MaiTM 

Marytanti         

Micntgan 

Mirvwsota 

Miaatssippt       

Missouri              ,,,.,. 

Nctxaska 

Nm»iU              

N«w  i-Ump»hJr« 

N«w  J«rtcv    

Htrw  yorv         

Norm  C*ro4ina 

f4orth  Dakota , 

Ohw                 

Oklafiom* 

Pcnnsytvanta 

f>vi«rto  RJco    

Rhorle  IsUfvl 

South  ZifolinM 

5«i»ti  Dakota 

Tajcas 

Utah.       

Vtrgtnta            

//ashingtof     

t^«st  Virginia 

Witcon«:f-       

Wyoming 

Amancan  Samoa     .  .  . 

OuaiTi              

Uarshait   (iands 

Utcrxxxsia 

Northarr  Ma.'ianas  . .  . 

Palau               

'/irgin  Isianrjs 
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BILUNO  CODE  451&-30-C 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No^  50-400] 

Carolina  Power  &  Light  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  Ucensee)  to 
withdraw  its  March  3, 1995,  appUcation 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF-63  for  the 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  No.  1.  located  in  New  Hill,  North 
Carolina. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  (TS)  to  eliminate  the 
periodic  response  time  testing  TS 
requirements  for  selected  pressure  and 
differential  pressure  sensors  in  certain 
Reactor  Trip  System  and  Engineered 
Safety  Features  Actuation  System 
instrumentation  channels. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  29.  1995 
(60  FR  16183].  However,  by  letter  dated 
July  23, 1996,  the  Ucensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  3.  1995.  and 
the  licensee's  letter  dated  July  23, 1996, 
which  withdrew  the  application  for 
Ucense  amendment.  The  above 
doc\xments  are  available  for  pubhc 
inspection  at  the  Commission's  PubHc 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  pubUc  document  room 
located  at  the  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Ngoc  B.  Le, 

Project  Manager,  Project  Directorate  ll-l, 
Division  of  Reactor  Projects — I/U,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-20825  Filed  8-14-96;  8:45  ami 

BIUJNO  CODE  7S90-01-P 


[Docket  No  50-405] 

Wisconsin  Public  Service  Corporation 
Wisconsin  Power  and  Light  Company 
Madison  Gas  and  Electric  Company, 
Kewaunee  Nuclear  Power  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part 
50,  Appendix  K,  Sections  I.D.3  and 
I.D.5,  to  Wisconsin  Pubhc  Service 
Corporation,  Wisconsin  Power  and 
Light  Company,  and  Madison  Gas  and 
Electric  Company  (the  Ucensee),  for  the 
Kewaunee  Nuclear  Power  Plant  located 
in  Kewaunee  County.  Wisconsin. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  grant 
reUef  from  the  requirements  of  10  CFR 
Part  50,  Appendix  K.  Sections  I.D.3  and 
I.D.5.  as  these  requirements  relate  to  the 
calculational  method  for  determining 
the  core  exit  flow  based  on  carryover 
fraction  and  the  heat  transfer  analysis 
during  the  refill  and  reflood  phase  of  a 
loss  of  coolant  accident  (LOCA).  These 
calculations  are  part  of  a  thermal/ 
hydrauUc  analysis  that  demonstrates  the 
existing  emergency  core  cooling  system 
(ECCS)  will  provide  adequate  protection 
of  the  reactor  fuel  during  a  LOCA. 

The  proposed  exemption  is  in 
accordance  with  the  licensee's  request 
for  exemption  dated  July  23.  1996. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  required 
because  the  features  described  in  the 
licensee's  request  indicate  that  the 
method  assumed  for  injection  cooUng 
water  in  the  reactor  in  thermal/ 
hydraulic  analysis  is  different  than  the 
actual  method  used  at  the  plant.  The 
evaluation  model  for  analyzing  potential 
accidents  assumed  cooling  water  would 
enter  the  reactor  via  the  lower  plenum, 
while  the  pipe  configuration  of  the  plant 
injects  cooling  water  in  the  upper 
plenum  of  the  reactor. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
and  concludes  that  the  exemption  deals 
with  the  calculational  method  in  the 
analysis  of  a  potential  accident.  The 
exemption  does  not  affect  in  any  way 
the  plant  operating  characteristics  or 
procedures,  components  or  systems. 
Fiulher,  the  proposed  exemption  will 
not  increase  the  probabiUty  or 
consequences  of  accidents,  no  changes 


are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  uicrease  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  featiues  located 
entirely  vdthin  the  restricted  area  as 
defined  in  10  CFR  Part  20.  Ix  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroimaental 
Statement  for  the  Kewaunee  Nuclear 
Power  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  1,  1996,  the  staff  consulted 
with  the  Wisconsin  State  official,  Lanny 
L.  Smith,  Director-Technical  Unit, 
Electric  Division,  of  the  Public  Service 
Commission  of  Wisconsin,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  July  23,  1996,  which  is  available 
for  pubhc  inspection  at  the 
Commission's  Public  Dociunent  Room, 


42448 


Federal  Register  '  Vol.  61,  No.  159  /  Thursday.  August  15,  1996  I  Notices 


ISS 


UMI 


The  Gelman  Building.  2120  L  Street, 
,V\V  .  Washington,  DC,  and  at  the  local 
pubi:::  document  room  located  at  the 
I  niversitv  of  Wisconsin,  Cofrin  Library. 
2420  Nicolet  Drive,  Green  Bay, 
Wisconsin  54311-7001. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1996. 

For  the  N  uclear  Regulatory  Commission. 
Richard  }.  Laufer, 

Project  \fanager.  Project  Directorate  111-3, 
Division  of  Reactor  Projects — UI/IV,  Office  of 
Sijclear  Reactor  Regulation. 
FR  Doc    '46-2082T  Filed  8-14-96;  8:45  am] 

SiLUNO  CODE  T5«0-01-P 


Draft  Regulatory  Guide;  Isnuance. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
d  new  guide  planned  for  its  Regulatory 
Guide  Series  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
ds  methods  acceptable  to  the  NRG  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
u.sed  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  m  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  as  lXi-0010,  "Preparation  of 
Petitions  for  Rulemaking  Under  10  CFR 
2.802  and  Preparation  and  Submission 
of  Proposals  for  Regulatory  Guidance 
Documents.'  and  is  intended  for 
Division  10.   "General   "  DG-1037  is 
being  developed  to  provide  guidance  to 
persons  who  submit  petitions  for 
rulemaking  to  the  Nuclear  Regulatory 
Conmiission;  this  guidance  concerns  the 
tvpe  and  quantity  of  information  that 
would  allow  the  NRC  to  process  the 
petitions  in  an  expeditious  manner. 
This  regulator.'  guide  would  also 
provide  guidance  on  submitting 
proposals  to  change  existing  NRC 
regulator*-  guidance  documents. 

This  ciraft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  The  draft  guide  has  not 
received  complete  staff  review  and  does 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  sohcited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  PubUc  Document 


Room,  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  September  12, 1996. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  usmg  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.8,1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particuleir  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  firom  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 


FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look)  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

.Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
dov^nloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555'  telephone  (301) 
415-5780;  e-mail  .AXD3@nrc.gov.  For 
more  information  on  this  Draft 
Regulatory  Guide  DG-OOIO,  contact  T.Y. 
Chang  at  (301)415-6450;  e-mail 
TYC@NRC,GOV 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW  . 
Washington.  DC.  Requests  for  single 
copies  of  final  or  draft  guides  (which 
may  be  reproduced)  or  for  placem.ent  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section,  or  faxed  to  (301)415- 
2260.  Telephone  requests  cannot  be 
accommodated.  Regulatorv  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  C.  Shao, 

Director.  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  96-20826  Filed  8-14-96;  8:45  am) 
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Assumptions  for  Multiemployer  Plan 
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ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  provides 
information  about  interest  rates  and 
assumptions  to  be  used  for  calculating 
the  variable-rate  premium  payable  to  the 
Pension  Benefit  Guaranty  Corporation 
and  for  valuing  benefits  in 
multiemployer  plans  following  a  mass 
withdrawal.  These  rates  and 
assumptions  are  published  elsewhere 
(or  are  derivable  from  rates  published 
elsewhere);  the  PBGC  furnishes  the 
information  in  this  notice  simply  for  the 
convenience  of  the  pubUc.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http:././www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  appUes  to  premium  pajTnent  years 
beginning  in  August  1996.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  September  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

\  anable-Ratp  Premiums 

SecUon  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC's  regulation  on  Premium  Rates 
(29  CFR  part  4006)  prescribes  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan's  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currently  80  percent)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  August  1996  [i.e.,  80  percent  of  the 
yield  figure  for  July  1996)  is  5.62%.  The 
following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable  rate  premiums  for  premium 
payment  years  begirming  in  the  one-year 
period  ending  with  August  1996. 


For  premium  payment  years  be- 
ginning in 


Septemt»ef  1995 

October  1995  

November  '995 
Decemtjer  "995  . 

January  '996 

February  "996  ... 

Marcn  1996  

Apnl  1996 

May  1996  

June  1996  

July  1996  

August  1996 


The  re- 
quired irv 
terest 
rate  is 


5.49 
5.24 
5.10 
5.01 
4.85 
4.84 
4.99 
528 
5.43 
5.54 
5.65 
5.62 


-Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGCs  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
September  1996  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register. 

Issued  in  Wasiiington,  DC,  on  this  12th  day 
of  August  1996. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  96-20846  Filed  8-14-96;  8:45  ami 
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POSTAL  RATE  COMMISSION 
[Docket  No.  MC9e-3:  Order  No.  1 129] 

Special  Services  Fees  and 
Classifications 

August  8,  1996. 

ACTION:  Notice  of  expansion  of  scope  of 

docket. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  8,  1996,  the  Postal  Rate 
Commission  expanded  the  scope  of  this 
proceeding  at  the  request  of  Nashua 
Photo  Inc.  and  Mystic  Color  Lab  to 
include  consideration  of  classification 
modification  with  respect  to  Business 
Reply  Mail.  Previous  notice  of  the  scope 
of  this  proceeding  was  published  in  the 
Federal  Register  on  June  21, 1996,  61 
FR  31968-312001.  Interested  persons 
wishing  to  participate  in  this  matter  will 
be  considered  to  have  good  cause  for  not 
submitting  a  notice  of  intervention  prior 
to  this  date,  and  may  request 
intervention  pursuant  to  Commission 
Rules  of  Practice  sections  20,  20a,  and 


20b.  39  CFR  3001.20,  3001.20a, 
3001.20b. 

ADDRESSES:  Comments  and 
correspondence  should  be  sent  to 
Margaret  Crenshaw,  Secretary  of  the 
Commission,  1333  H  Street,  NW.,  Suite 
300,  Washington.  DC  20268-0001 
(telephone:  202-~f  c.-'^A4' 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Legal  Advisor, 
Postal  Rate  Commission,  1333  H  Street, 
NW.,  Washington,  DC  2026&-OO01 
(telephone:  202-789-6820). 
SUPPLEMENTARY  INFORMATION:  On  July 
15, 1996,  Nashua  Photo  Inc.  and  Mystic 
Color  Lab  ("Nashua/Mystic")  filed  a 
motion  to  enlarge  the  scope  of  this 
proceeding  to  consider  an  alleged 
inequity  in  the  fee  structure  for  Business 
Reply  Mail.  Nashua  Photo  Inc.  and 
Mystic  Color  Lab  Motion  to  Enlarge 
Scope  of  Proceeding  for  Consideration 
of  Classification  Modification  with 
Respect  to  Business  Reply  Mail,  July  15, 
1996  ("Motion").  Presiding  Officer's 
Ruling  MC96-3/4  certified  the  issues 
raised  by  the  Motion  to  the  full 
Commission.  The  Commission  accepts 
certification,  and  grants  the  Nashua/ 
Mystic  Motion. 

Nashua/Mystic  request  that  this 
docket  address  the  need  to  establish  a 
category  of  Business  Reply  Mail  (BRM) 
that  would  be  eligible  for  a  discounted 
advance  deposit  fee  comparable  to  the 
current  two-cent  per-piece  fee  charged 
barcoded  BRM.  The  Motion 
acknowledges  that  the  BRM  generated 
by  Nashua  and  Mystic  is  not 
"prebarcoded  and  automatable"  and 
that  such  mail  cannot  take  advantage  of 
the  Postal  Service's  automated  Business 
Reply  Mail  Accounting  System 
(BRMAS).  Motion  at  3.  It  argues, 
however,  that  Nashua  and  Mystic  have 
a  system  for  processing  their  incoming 
bulk  non-automatable  BRM  mail  that 
reduces  the  Postal  Service's  BRM- 
related  costs  below  those  of  mail 
processed  by  the  BRMAS  system.  For 
this  reason,  it  contends,  mail  processed 
in  this  manner  should  be  ehgible  for  a 
discounted  BRM  fee  comparable  to  that 
charged  for  barcoded  BRM.  Id.  at  2. 
Parties'  Arguments.  The  Motion 
alleges  that  the  Postal  Service's  refusal 
to  charge  a  discoimted  BRM  fee  that 
reflects  the  costs  avoided  when  the 
business  reply  customer  handles  and 
accounts  for  its  own  incoming  mail  is 
due,  in  part,  to  the  lack  of  a  DMCS 
provision  for  such  a  discoimt.  It  argues 
that  amending  DMCS  Rate  Schedule 
SS-2  to  provide  for  a  "non-automatable 
bulk"  discount  category  for  BRM 
processed  by  bulk  handling  and 
accounting  methods  approved  by  the 
Postal  Service  would  remedy  the 
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inequity  of  the  current  fee  structure. 
Motion  at  3—4  It  contends  that  the 
Commission  has  lunsdiction  under 
§  3623(b)  to  recommend  classification     ' 
changes  on  its  own  initiative,  and, 
therefore,  has  the  authority  to  entertain 
the  classification  proposals  of 
intervenors  m  this  proceeding.  It  argues 
that  this  would  promote  the  poUcies  of 
the  .-Kct  stated  in  §  3623(c)(1)  ("the 
estabhshment  of  a  fair  and  equitable 
classification  schedule"),  and 
§  3622(c)(5)  ("the  desirability  of  special 
classifications  from  the  point  of  view  of 
both  the  user  and  of  the  Postal 
Service").  The  Motion  argues  that  it 
would  be  inequitable  not  to  provide 
them  an  opportunity  to  develop  an 
evidentiarv  record  supporting  its 
proposal  in  this  proceeding  because  it  is 
the  only  proceeding  dealing  with 
special  services  that  the  Postal  Service 
has  indicated  it  will  file  in  the 
foreseeable  future.  Id.  at  5. 

The  Postal  Service  filed  its  answer  to 
the  Motion  on  July  24,  1996.  Opposition 
of  United  States  Postal  Service  to 
Nashua  Photo  Inc.  and  Mystic  Color  Lab 
Motion  to  Enlarge  Scope  of  Proceeding 
for  Consideration  of  Classification 
Modification  with  Respect  to  Business 
Reply  Mail.  July  24,  1996  ("Postal 
Service  Opposition").  The  Postal 
Service  argues  that  the  Motion  should 
be  rejected  because  its  Request  is  a  set 
of  proposals  to  reclassify  discreet 
special  services  that  have  nothing  to  do 
with  Business  Reply  Mail.  Postal 
Service  Opposition  at  4.  It  asserts  that 
reviewing  the  BRM  fee  structure  in  this 
docket  would  be  premature  for  both 
practical  and  policy  reasons. 

The  Postal  Service  warns  that  the 
Commission  might  have  to  evaluate  the 
Nashua/Mystic  proposal  on  an 
underdeveloped  record,  since  the  data 
necessary  are  not  yet  available.  It  urges 
that  the  Nashua/'Mystic  proposal  be    ' 
deferred,  because  relevant  data  "are 
expected  to  be  developed  during  the 
coming  months"  as  part  of  a 
comprehensive  review  of  its  BRM 
program's  costs  and  business  processes. 
it  argues  that  evaluat:on  of  the  Nashua/ 
Mystic  proposal  is  likely  to  delay 
processing  of  its  proposals  in  this 
docket,  since  it  is  likely  to  raise  a  wide 
range  of  novel  and  contentious  issues, 
including  whether  a  bulk  discount 
should  be  offered  to  both  automated  and 
non-automated  BRM,  and  the  costs  of 
administering  a  bulk  BRM  discount.  Id. 
at  4—5.  It  argues  that  it  should  be  the 
Postal  Service's  managerial  prerogative 
to  treat  the  proposals  in  its  Request. 
rather  than  that  of  Nashua/Mystic,  as  its 
near-term  business  priorities.  Id.  at  1,  3. 
It  asserts  that  recommending  a  rate  for 
bulk  BRM  in  this  docket  would  violate 


management's  statutory  prerogatives. 
and  warns  that  the  Governors  are  likely 
to  reject  a  shell  rate  category  for  bulk 
BRM,  should  the  Commission 
recommend  it.  Id.  at  2-3. 

Finally,  the  Postal  Service  argues  that 
denying  the  Motion  would  not  leave 
Nashua  and  Mystic  without  relief. 
Responding  to  their  assertion  that  this 
docket  is  the  only  reclassification  case 
for  special  services  that  the  Postal 
Service  plans  to  file  in  the  foreseeable 
future,  the  Postal  Service  contends  that 
its  policy  statement  of  July  19,  1996,  on 
BRM  reform  "opens  the  possibility  that 
there  soon  will  be  a  BRM 
reclassification  case"  in  which  the 
Nashua/Mystic  proposal  could  be 
considered,  id.  at  5. 

The  Office  of  the  Consiuner  Advocate 
(OCA)  also  filed  a  response  opposing 
the  Motion.  Office  of  the  Consumer 
Advocate  Response  to  Motion  of  Nashua 
Photo  and  Mystic  Color  Lab  to  Enlarge 
Scope  of  Proceeding,  July  25,  1996 
("OCA  Response").  The  OCA  states  that 
the  Nashua/Mystic  proposal  appears  to 
have  merit  and  should  be  investigated, 
citing  previous  expressions  of 
Commission  concern  that  the  costs 
avoided  by  mail  services  that  do  not 
require  delivery  are  not  adequately 
reflected  in  their  rates.  OCA  Response  at 
4-5.  It  contends,  however,  that  to  begin 
an  investigation  of  the  BRM  fee 
structiue  almost  two  months  into  these 
proceedings  might  delay  the  processing 
of  the  Postal  Service's  proposals.  It 
regards  delay  as  unwarranted,  since  it 
sees  no  connection  between  reform  of 
the  BRM  fee  structure  and  the  Postal 
Service's  proposals  in  this  docket.  Id.  at 
1.  The  OCA  argues  that  it  would  be 
more  appropriate  to  consider  the 
Nashua/Mystic  proposal  in  a  separate 
complaint  proceeding  brought  under 
§  3662,  or  in  a  separate  phase  of  the 
ciurent  docket.  Id.  at  1-2. 

On  July  31, 1996,  Nashua  and  Mystic 
filed  a  memorandum  replying  to  the 
argimients  of  the  Postal  Service  and  the 
OCA.  Nashua  Photo  Inc.  &  Mystic  Color 
Lab  Reply  Memorandum  Regarding 
Their  Motion  to  Enlarge  Scope  of 
Proceeding  for  Consideration  of 
Classification  Modification  with  Respect 
to  Business  Reply  Mail,  July  31,  1996 
("Nashua  Reply").  Nashua's  Reply 
describes  the  procedures  used  to  handle 
Nashua's  BRM  mail.  According  to 
Nashua,  it  receives  its  incoming  film 
processing  orders  from  the  Postal 
Service  in  sacks  by  truck.  It  asserts  that 
it  does  all  remaining  handling  of  this 
incoming  BRM  mail,  including  keeping 
an  incoming  manifest  system  that 
generates  a  daily  computer  report  for  the 
Postal  Service  of  the  amount  of  postage 
and  BRM  fees  owed.  It  describes  the 


Postal  Service's  role  as  limited  to 
sampling  the  incoming  mail  to  verifv' 
these  reports.  Nashua  contends  that 
because  this  system  requires  less  BRM- 
related  work  of  the  Postal  Service  than 
BRMAS  mail,  charging  it  a  10-cent, 
rather  than  a  2 -cent  BRM  fee  is  unfair. 
It  alleges  that  the  Postal  Service  does 
not  believe  that  the  current  DMCS 
permits  it  to  charge  a  reduced  fee  for 
non-automated  BRM,  Its  proposal  is 
intended  to  remove  this  perceived 
obstacle  to  charging  it  fair  BRM  fees. 
Nashua  Reply  at  3,  n. 3. 

Nashua's  Reply  urges  rejection  of  the 
Postal  Service's  policy  argument  that 
management's  decisions  concerning  the 
scope  of  its  classification  proposals 
should  control  the  scope  uf  the  hearings 
in  which  they  are  considered.  It  warns 
against  assuming  that  a  failure  by 
management  to  request  a  particular 
classification  change  means  that 
management  would  arbitrarily  refuse  to 
consider  a  record  supporting  such  a 
change.  Such  an  assumption,  it  argues, 
would  make  futile  the  authority  granted 
to  the  Commission  in  §  3623(bj  of  the 
Act  to  initiate  hearings  on  classification 
proposals.  Id.  at  7-8,  9-11.  Nashua  cites 
Docket  No,  MC78-2  as  an  illustration 
that  this  authority  can  be  productively 
invoked.  In  that  docket,  it  notes,  the 
Governors  adopted  the  Commission's 
recommendation  to  create  presort 
discount  categories  for  non-profit  third- 
class  mail,  even  though  the  Postal 
Service  did  not  propose  changes  to  that 
subclass  in  that  docket.  Id  at  10,  n.9. 

Nashua's  Reply  challenges  the  Postal 
Service's  contention  that  the 
Commission  has  a  policy  of  excluding 
interveners'  proposals  from  dockets 
under  circumstances  similar  to  those  in 
this  docket.  It  notes  that  the  Postal 
Service's  Opposition  attempts  to  draw 
parallels  between  Nashua's  proposal  in 
this  docket,  and  a  proposal  by  United 
Parcel  Service  (UPS)  to  expand  the 
scope  of  Docket  No.  MC95-1  that  the 
Commission  rejected.  According  to  the 
Postal  Sen  ice.  Nashua  notes,  the 
Commission  rejected  UPS's  proposal  to 
enlarge  Docket  No.  MC95-1  because 
UPS  proposed  changes  to  a  mail 
category  that  the  Postal  Service's 
proposals  did  not  address,  threatening 
to  unduly  burden  and  delay  the 
consideration  of  its  own  proposals.  The 
Postal  Service  has  not  proposed 
substantive  changes  to  BRM,  and  claims 
that  it  would  unduly  burden  and  delay 
this  proceeding  to  add  difficult  BRM 
issues  to  the  complex  set  of  issues 
raised  by  its  own  proposals.  Nashua 
Reply  at  2-3. 

Nashua  counters  that  the  reasons  that 
the  Commission  used  to  restrict  the 
scope  of  Docket  No.  MC95-1  do  not 
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apply  to  its  proposal  in  this  docket.  It 
observes  that  in  Docket  No  MC95-1,  the 
Commission  evaluated  proposals  to 
reclassify  "the  totality  of  First-Class, 
second-class  and  third-class  mail"  in 
ten  months.  It  argues  that  the  same 
amount  of  time  is  available  to  evaluate 
the  "vastly  smaller"  set  of  issues  in  this 
docket,  which  involves  reclassification 
of  only  six  special  services.  Nashua 
contends  that  the  Postal  Service  is  well 
aware  of  the  contrast.  It  quotes  from  the 
Postal  Service's  letter  to  the  participants 
in  this  docket  proposing  a  partial 
settlement,  which  states  that  activity  in 
this  docket  has  been  "relatively  light, 
emd  there  are  many  fewer  issues  than  in 
an  omnibus  rate  or  classification 
proceeding."  Under  these 
circumstances,  Nashua  argues, 
considering  a  minor  change  in  BRM  is 
unlikely  to  significantly  delay  this 
proceeding.  Nashua  Reply  at  4-5,  9. 

Nashua  argues  that  the  parallel  that 
the  Postal  Service  attempts  to  draw  with 
Docket  No.  MC95-1  fails  in  another 
crucial  respect.  It  notes  that  the  Postal 
Service's  (Opposition  offers  no  assurance 
that  Nashua  wovdd  have  other  remedies 
if  its  Motion  were  denied.  The 
Opposition,  Nashua  asserts,  offers  no 
commitment  to  filing  a  BRM 
reclassification  case  in  the  near  futiu^, 
just  an  expectation  that  later  this  year  it 
will  be  in  a  position  to  "take 
appropriate  action"  of  an  unspecified 
nature.  Id.  at  6, 11. 

Commission  Analysis.  Determining 
the  appropriate  scope  of  the 
Commission's  dockets  is  an 
administrative  matter  generally  left  to 
the  Commission's  sound  discretion.  It 
involves  balancing  various  objectives. 
Prominent  among  them  is  procedural 
efficiency,  but  there  are  others.  One  of 
them  is  the  Commission's  "affirmative 
duty  to  develop  facts  and  make 
recommendations  which  further  the 
goals  and  objectives  of  the  Act."  See 
Docket  No.  MC78-2,  Opinion  and 
Recommended  Decision  on 
Reconsideration,  March  24,  1980,  at  13. 
Among  those  statutory  objectives  are 
that  mail  classifications  be  fair  and  not 
unduly  discriminatory  [see  §§  3623(c)(1) 
and  403(c)],  and  that  they  be  structured 
to  fairly  reflect  major  distinctions  in 
costs,  demand,  and  other  §  3622(b) 
factors. 

Nashua  has  alleged  that  its  BRM 
requires  less  work  of  the  Postal  Service, 
and  therefore  imposes  less  cost  on  the 
Postal  Service,  than  automated  BRM.  If 
this  were  shown  to  be  true,  the  five-fold 
disparity  in  the  BRM  discount  offered  to 
these  two  types  of  BRM  might  indicate 
that  this  fee  structure  violates 
§  3623(c)(1),  and  §  403(c).  Such  a  case 
might  be  rebutted,  for  example  by  a 


showing  that  it  would  be 
administratively  impractical  to  estabUsh 
a  separate  discoimt  category  for  non- 
automated  bulk  BRM  mail  processed  as 
Nashua  describes.  The  important  point 
is  that  not  allowing  Nashua  to  attempt 
to  prove  its  case  in  this  docket  would 
fiTistrate  the  objectives  of  the  Act,  unless 
there  are  important  countervailing 
considerations. 

The  countervailing  considerations 
alleged  by  the  Postal  Service  are  not 
persuasive.  The  Postal  Service  argues 
that,  as  a  matter  of  policy,  the 
boundaries  of  classification  proposals 
selected  by  management  should  control 
the  scope  of  the  hearings  in  which  they 
are  considered.  This  "policy"  is  not 
consistent  with  the  structiUB  of  the  Act. 
The  Act  clearly  does  not  assume  that  a 
failure  by  management  to  request  a 
particular  classification  change  means 
that  management  would  arbitrarily 
refuse  to  consider  a  record  supporting 
such  a  change.  Such  an  assumption 
would  make  a  mockery  of  the  authority 
granted  to  the  Commission  in  §  3623(b) 
of  the  Act  to  initiate  hearings  on 
classification  proposals.  As  Nashua 
notes,  this  authority  has  been 
productively  exercised  in  prior  dockets, 
such  as  MC78-2,  where  the  Governors 
adopted  the  Commission's 
recommendation  to  reconfigure  a 
subclass  that  was  not  addressed  in  the 
Postal  Service's  initial  filing.  Nashua 
Response  at  10,  n.9. 

Although  BRM  is  a  special  service, 
the  Postal  Service  argues  that  it  is 
inappropriate  to  address  it  in  this 
docket,  because  it  is  unrelated  to  the  six 
special  services  that  it  proposes  to 
modify.  This  argument  that  BRM  is 
imrelated  is  valid,  as  far  as  it  goes.  Most 
of  the  six  special  services  are  unrelated 
to  each  other  and  to  BRM.  The  Postal 
Service's  Request  proposes 
miscellaneous,  rather  than  systematic 
classification  changes  to  special 
services.  Since  all  are  essentially 
discreet,  self-contained  services,  there  is 
little  procedural  efficiency  to  be  lost  by 
considering  another  discreet  special 
service  in  this  docket.  The  decision  to, 
address  Nashua's  proposal  in  this 
docket  should  turn  on  other  factors. 

More  significant  is  the  Postal 
Service's  argument  that  considering 
Nashua's  proposal  in  this  docket  would 
be  premature,  because  the  Postal  Service 
is  currently  reexamining  BRM  costs  and 
operations.  The  prospect  of  having 
access  to  more  BRM  cost  and 
operational  data  in  a  subsequent  case 
would  support  deferring  consideration 
of  Nashua's  proposal  if  it  were  coupled 
with  some  assurance  that  there  will  be 
a  relevant  filing  in  the  foreseeable 
future.  As  Nashua  points  out,  however. 


the  Postal  Service  has  promised  only 
that  it  will  be  in  a  better  position  "to 
take  appropriate  action"  at  the  end  of 
the  year,  action  which  might  or  might 
not  involve  a  filing  with  the 
Commission.  Nashua  Reply  at  6, 11. 
This  contrasts  with  the  situation  in 
Docket  No.  MC95-1  in  which  the 
Commission  refused  UPS's  request  to 
include  reform  of  the  Priority  Mail  rate 
structure.  An  important  factor  in  that 
decision  was  the  Commission's  beUef 
that  issues  relating  to  the  structure  of 
Priority  Mail  would  be  reviewed  in  a 
future  docket,  based  on  the  intentions 
expressed  by  the  Postal  Service  to  make 
a  relevant  filing  in  the  near  future.  See 
Docket  No.  MC95-1,  Order  No.  1064, 
citing  Tr.  1/30. 

The  other  factor  on  which  the 
Commission  relied  in  refusing  to  enlarge 
the  scope  of  MC95-1  was  the 
impracticality  of  adding  potentially 
complex  reclassification  issues  to  the 
sweeping  classification  reforms  already 
under  consideration  in  that  docket.  This 
contrasts  with  the  situation  in  this 
docket,  where  the  same  amount  of  time 
is  available  to  examine  a  considerably 
narrower  set  of  Postal  Service  proposals. 
As  the  Postal  Service  has  acknowledged, 
activity  in  this  docket  has  been  Ught. 
and  there  are  many  fewer  issues  to 
consider  than  in  an  omnibus 
classification  docket.  Notice  of  the 
United  States  Postal  Service  Regarding 
Partial  Settlement,  July  19.  1996.  at  3. 
The  narrowness  of  the  issues  raised 
by  Nashua's  proposal  further  reduces 
the  prospect  that  considering  them  in 
this  docket  will  delay  processing  of  the 
Postal  Service's  proposals.  To  support  a 
recommendation  that  a  discreet  rate 
category  be  established  for  bulk,  non- 
automatable  BRM  processed  by  the 
business  reply  customer,  it  is  not 
essential  for  Nashua  to  show  what  the 
specific  discoimt  should  be.  It  may  be 
sufficient  to  show  that  the  BRM  costs  of 
such  mail  are  systematically  and 
substantially  below  the  BRM  costs  of 
other  advance  deposit  non-automatable 
BRM.  Nashua  has  disavowed  an  intent 
to  litigate  issues  of  the  appropriate 
attributable  cost  and  rate  for  automated 
BRM  itself  Nashua  Reply  at  3,  n.3. 

Accordingly,  it  does  not  appear  that 
considering  Nashua's  proposal  in  this 
docket  is  likely  to  significantly  delay  the 
consideration  of  the  Postal  Service's 
proposals  in  this  docket.  If,  during  the 
course  of  this  proceeding,  the  Postal 
Service  should  demonstrate  that 
Nashua's  proposal  cannot  be  adequately 
considered  without  a  vdde-ranging 
reexamination  of  the  structure  of  BRM 
fees,  and  that  such  a  consideration  must 
await  the  outcome  of  its  current 
investigations,  the  Nashua  proposal  can 
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be  severed  and  considered  in  a  separate 

phase  of  this  docket. 
It  is  ordered: 

1.  The  Nashua  Photo  Inc.  and  Mystic 
Color  Lab  Motion  to  Fnlarge  Scope  of 
Proceeding  for  Consideration  of 
Classification  Modification  with  Respect 
to  Business  Reply  Mail,  filed  July  15, 
1996.  is  granted. 

2.  The  Secretary  shall  cause  a  notice 
of  this  determination  to  be  published  in 
the  Federal  Register 

Issued  by  the  Commission  on  August  8, 
1996 

Margaret  P.  Crenshaw. 
Secretary. 
!FR  Doc.  96-20782  Filed  &-14-96:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
22129;  812-7754] 

Accessor  Funds,  Inc.,  et  al.;  Notice  of 
Application 

August  9.  1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  .Application  for 
Exemption  under  the  Investment 
Company  .\ct  of  1940  ("Act"). 

APPLICANTS:  Accessor  Funds,  Inc. 
("Fund"),  Bennington  Capital 
Management  LP  ("Adviser")  ,  and  each 
open-end  management  investment 
company  in  the  future  advised  by  the 
Adviser 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  the  provisions  of  section  15(a)  of 
the  Act  and  rule  18f-2  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  tc)  permit  the  Fund  and 
the  Adviser  to  enter  into  and  amend 
contracts  with  the  Fund's  subadvisers 
without  pnor  shareholder  approval. 
FILING  DATES:  The  application  was  filed 
on  )uly  16.  1991 ,  and  amended  on  June 
19,  1996.  and  ,\ugust  6.  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  bv  the  SEC  by  5:30  p.m.  on 
September  3.  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Fund  and  Adviser,  1420 
Fifth  Avenue,  Suite  3130,  Seattle, 
Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mercer  E.  Bullard.  Branch  Chief,  (202) 
942-0564,  or  EUzabeth  G.  Ostennan, 
Assistant  Director,  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPtEMENT.ARY  INFORMATION;  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Pubhc  Reference  Branch. 

Applicants'  Representatioiu 

1.  The  Fimd,  a  Maryland  corporation 
that  has  eight  series  ("PortfoUos"),  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  Each 
Portfolio,  except  for  the  U.S. 
Government  Money  Portfolio,  employs 
one  subadviser  ("Money  Manager ')  to 
manage  all  or  part  of  the  Portfolio's 
assets.  The  U.S.  Government  Money 
PortfoUo  is  managed  by  the  Adviser. 
The  Adviser,  in  the  future,  may  manage 
other  Portfolios.  Although  no  Portfoho 
currently  has  more  than  one  Money 
Manager,  the  Fund  is  structured  so  that 
each  Portfolio  could  have  more  than 
one. 

2.  The  Adviser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and  as 
a  transfer  agent  under  the  Securities 
Exchange  Act  of  1934.  The  Adviser 
manages  the  PortfoUos  under  a 
management  agreement  ("Management 
Agreement")  with  the  Fund.  Under  the 
Management  Agreement,  the  Adviser 
acts  as  manager  and  administrator  of  the 
Fund,  and  provides  or  oversees  the 
providing  of  ail  general  management, 
administration,  investment  advisory  and 
portfolio  management  services  for  the 
Fund.  The  Adviser  also  is  responsible 
for  supervising  Money  Managers, 
subject  to  oversight  by  the  Fimd's  board 
of  directors,  and  recommending  Money 
Managers  for  board  approval.  The 
Adviser  is  paid  a  fee  by  each  Portfolio, 
based  on  a  percentage  of  the  Portfolio's 
average  daily  net  assets,  for  acting  as 
manager  and  administrator  to  the  Fund. 

3.  Each  Money  Manager  has 
discretionary  authority  to  invest  that 
portion  of  a  Portfolio's  assets  assigned  to 
it,  and  its  responsibilities  are  limited  to 
this  role.  Each  Money  Manager  receives 


an  advisory  fee  that  is  paid  by  the 
Portfolio  and  based  on  the  assets  of  the 
Portfolio. 

4.  Pursuant  to  a  proxy  solicitation 
made  August  15.  1995,  the  Fund's 
shareholders  approved  a  proposal, 
conditioned  on  the  receipt  of  the 
requested  order,  to  allow  the  Fund  and 
the  Adviser  to  enter  into  advisory 
agreements  with  Money  Managers 
("Money  Manager  Agreements") 
without  shareholder  approval. 

5.  Apphcants  request  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  thereunder  to  permit  the  Fund 
and  the  Adviser  to  enter  into  and  amend 
Money  Manager  Agreements  without 
prior  shareholder  approval.  Such  relief 


Agreement  that  terminates  as  a  result  of 
an  "assignment,"  as  defined  m  section 
2(a)(4)  of  the  Act. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  wTitten  contract  that  has  been 
approved  by  a  majority  of  the 
company's  outstanding  voting 
securities.  Rule  18f-2  under  the  Act 
provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Applicants  believe  that  a  change  in 
a  Money  Manager  or  Money  Manager 
Agreement  is  not  an  event  that 
significantly  alters  the  nature  of  the 
shareholder's  investment  and  thus  does 
not  implicate  the  pohcy  concerns 
requiring  shareholder  approval. 
Applicants  assert  that  the  Fund's  use  of 
the  manager  of  managers  structure  will 
be  a  principal  reason  that  shareholders 
invest  in  the  Fund.  Shareholders  rely 
primarily  on  the  Adviser  to  manage  the 
Fund,  including  changing  Money 
Managers  when  appropriate. 
Shareholders  will  receive  an 
information  statement  about  changes  in 
Money  Managers  or  Money  Manager 
Agreements  that  provides  the 
information  that  would  be  included  in 
a  proxy  solicitation. 

3.  Applicants  contend  that  requiring 
shareholder  approval  of  Money 
Managers  and  Money  Manager 
Agreements  would  cause  unnecessary 
expense  to  the  Portfolios  and  harmful 
delays  in  executing  changes  in  Money 
Managers  or  the  Agreements.  Changes  to 
Money  Manager  Agreements  have 
required  at  least  four  special 
shareholder  meetings  since  1992. 
Applicants  expect  the  direct  expenses  of 
convening  a  special  meeting  to  be  at 
least  $8  to  $20  per  shareholder  account. 
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Applicants  contend  that,  because  the 
Fund  is  not  required  under  state  law  to 
hold  annual  shareholder  meeungs,  these 
expenses  need  not  be  inciured  unless  a 
shsu^holder  meeting  is  specifically 
required, 

4.  Applicants  assert  that  shareholders 
have  determined,  by  approving  the 
Management  Agreement,  to  rely  on  the 
Adviser's  abihty  to  recommend  and 
monitor  Money  Managers.  Thus, 
shareholders  understand  and  expect  the 
Adviser  to  be  primarily  responsible  for 
changing  Money  Managers  or  Money 
Manager  Agreements. 

5.  Applicants  argue  that  it  is  not 
necessary  to  require  shareholder 
approval  to  implement  the  applicable 
shareholder  protections  of  the  Act 
because  changes  in  Money  Managers  or 
Money  Manager  Agreements  that  are  not 
approved  by  shareholders  will  be 
negotiated  at  arms-length  with 
unaffiliated  Money  Managers. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  ^e  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  AppUcants  believe  that  the 
requested  order  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicant's  Conditions 

Applicants  agree  that  the  order  shall 
be  subject  to  the  following  conditions: 

1.  Before  a  Portfolio  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the 
outstanding  voting  securities,  as  defined 
in  the  Act,  of  the  Portfolio  or,  in  the  case 
of  a  new  Portfolio  whose  public 
shareholders  purchase  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below,  by  the  sole  initial  shareholder(s) 
before  offering  shares  of  such  Portfolio 
to  the  pubhc. 

2.  Any  Portfoho  relying  on  the 
requested  relief  will  disclose  in  this 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application. 

3.  The  Adviser  will  provide 
management  and  administrative 
services  to  the  Fund  and,  subject  to  the 
review  and  approval  of  the  Fund's 
Board,  will:  set  the  Portfolios'  overall 
investment  strategies;  select  Money 
Managers;  allocate  and,  when 


42453 


appropriate,  reallocate  each  Portfolio's 
assets  among  Money  Managers;  monitor 
and  evaluate  Money  Manager 
performance;  and  oversee  Money 
Manager  compliance  with  the  Portfolio's 
investment  objectives,  policies,  and 
restrictions. 

4.  A  majority  of  the  Fund's  board  wrill 
be  persons  who  are  not  "interested 
persons"  of  the  Fund  (as  defined  in 
section  2(a)(19)  of  the  Act) 
("Independent  E>irectors"),  and  the 
nomination  of  new  or  additional 
Independent  Ehrectors  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Directors. 

5.  The  Fund  will  not  enter  into  a 
Money  Manager  Agreement  with  any 
Money  Manager  that  is  an  "affiliated 
person"  of  the  Fund  or  the  Adviser  (as 
defined  in  section  2(a)(3)  of  the  Act) 
("Affiliated  Money  Manager")  other 
than  by  reason  of  serving  as  Money 
Manager  to  one  or  more  Portfohos 
without  such  Agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  apphcable  Portfolio. 

6.  When  a  Money  Manager  change  is 
proposed  for  a  Portfoho  with  an 
Affiliated  Money  Manager,  the  Fund's 
directors,  including  a  majority  of  the 
Independent  Directors,  will  make  a 
separate  finding,  reflected  in  the  Fund's 
board  minutes,  that  such  change  is  in 
the  best  interests  of  the  Portfolio  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  the  Affihated  Money 
Manager  derives  an  inappropriate 
advantage. 

7.  No  director,  trustee,  or  officer  of  the 
Fund  or  the  Adviser  will  own  directly 
or  indirectly  (other  than  through  a 
pooled  investment  vehicle  that  is  not 
controlled  by  any  such  director,  trustee, 
or  officer)  any  interest  in  a  Money 
Manager  except  for  ovraership  of  (i) 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Adviser,  or  (ii)  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  pubhcly  traded 
company  that  is  eiUier  a  Money 
Manager  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Money  Manager. 

8.  Within  60  days  of  the  hiring  of  any 
new  Money  Manager  or  the 
implementation  of  any  proposed 
material  changed  in  a  Money  Manager 
Agreement,  the  Adviser  will  furnish 
shareholders  all  information  about  the 
new  Money  Manager  or  Money  Manager 
Agreement  that  would  be  included  in  a 
proxy  statement.  Such  information  will 
include  any  change  in  such  information 
caused  by  the  addition  of  a  new  Money 


Manager  or  any  proposed  material 
change  in  a  Money  Manager  Agreement 
To  meet  this  condition,  the  Adviser  will 
provide  shareholders  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C, 
Schedule  14C,  and  Item  22  of  Schedule 
14A  under  the  Securities  Exchange  Act 
of  1934. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  96-20830  Filed  8-14-96;  8:45  am) 
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Baird  Blue  Cbip  ^u-^d    nc.;  Notice  of 
Application  sof  Deregistration 

August  9,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Baird  Blue  Chip  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  28,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wfill  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  3, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  vmting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  777  East  Wisconsin  Avenue, 
Milwaukee,  WI  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Geffroy,  Staff  Attorney,  at  (202) 
942-0553,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1  .Applicant  IS  a  registered  open-end 
management  investment  company, 
or^anizpci  as  a  Wisconsin  corporation. 
On  October  20.  1986.  applicant  filed  a 
registration  statement  on  Form  N-lA 
registering  an  indefinite  nimiber  of 
shares  of  its  common  stock  with  a  par 
value  of  SOI  per  share.  The  registration 
statement  was  declared  effective  on 
February  4.  1987  and  the  initial  public 
offering  commenced  that  same  day. 

2.  On  December  20,  1995,  applicant's 
board  of  directors  voted  to  authorize 
and  recommend  an  Agreement  and  Plan 
of  Reorganization  (including  the  related 
dissolution  and  liquidation  of 
applicant)  .Applicant's  shareholders  of 
record  as  of  |anuary  25,  1996  approved 
'he  .Agreement  and  Plan  of 
RtM)rganizdtion  at  a  special  meeting  held 
oi;  March  15,  1996.  On  June  3,  1996,  the 
shareholders  of  record  as  of  the  close  of 
business  on  May  31,  1996  received  in 
aggregate  3.149.349.230  shares  of 
common  stock  of  AIM  Blue  Chip  Fund, 
a  series  of  .MM  Equity  Funds,  Inc.  in 
exchange  for  all  shares  of  applicant 
outstanding  on  that  date.  The  aggregate 
value  of  the  AIM  Blue  Chip  Fund  shares 
so  issued  was  equal  to  the  aggregate  net 
value  of  applicant's  assets  transferred  in 
the  transaction.  The  distribution  of  the 
AIM  Blue  Chip  Fund  shares  to  the 
shareholders  of  appUcant  was  made  in 
connection  with  the  sale  of  substantially 
all  of  applicant's  assets  to  AIM  Blue 
Chip  Fund  and  the  winding  up  of 
applicant's  affairs  as  part  of  the 
reorganization  and  subsequent 
liquidation  of  apphcant. 

3.  As  of  May  31, 1996,  there  were 
outstanding  3.149,349.230  shares  of 
common  stock,  each  of  which  had  a  net 
asset  value  of  $24.33  (for  an  aggregate  of 
$76,620,712.45). 

4.  Apphcant  incurred  the  following 
fees  and  expenses  in  cormection  with 
the  Uquidation;  fees  to  its  independent 
public  accountants,  legal  expenses, 
Form  N-8F  fiUng  fees,  filing  fees  for  its 
articles  of  dissolution,  and 
miscellaneous  expenses.  Such 
liquidation  fees  and  expenses  amounted 
to  approximately  $3,500.  All  such  fees 
and  expenses  were  paid  from  the  assets 
of  applicant  retained  in  the 
reorganization  for  such  purpose. 

5.  As  of  the  date  of  the  appUcation, 
apphcant  had  no  shareholders,  assets,  or 
liabihties,  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  neither  engaged,  nor  does 


it  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

6.  On  Jime  28, 1996,  apphcant  filed 
articles  of  dissolution  with  the 
Wisconsin  Secretary  of  State  to 
terminate  its  corporate  existence. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc.  96-20829  Filed  8-14-96;  8:45  am] 
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[Release  No.  35-26552] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  ISX,  as  amended 
("Act") 

August  9, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Conunission  pursuant  to 
provisions  of  the  Act  auid  rules 
promulgated  thereimder.  AH  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  simunarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
September  3,  1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  appUcant(s]  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  wiU  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  pennitted  to 
become  effective. 

Public  Service  Company  of  Oklahoma 
(70-8887) 

Pubhc  Service  Company  of  Oklahoma 
("PSO"),  212  East  6th  Street,  Tulsa, 
Oklahoma  74119,  an  electric  utility 
subsidiary  of  Central  and  South  West 
Corporation  ("CSW"),  a  registered 
holding  company,  has  filed  an 
application-declaration  imder  sections 
6(a),  7,  9(a)  and  10  of  the  Act  and  rule 


54  thereunder.  As  further  described 
below,  PSO  requests  authority  to  maJte 
equity  investments  in  companies  that 
provide  temporary  staffing  serv^ices  to 
public  utility  companies  and  to 
guarantee  an  aggregate  of  S12  million  of 
obligations  of  these  companies 

Under  an  agreement  dated  February 
21,  1996  ("Agreement").  PSO  advanced 
$3.7  million  to  Canton,  L.L.C. 
("Canton"),  a  limited  liabiUty  company 
not  affiliated  with  PSO.^  Canton  loaned 
the  proceeds  of  the  advance  to  Nuvest, 
L.L.C.  ("Nuvest").'^  another  limited 
hability  company  not  affiliated  with 
PSO.  which  used  52  3  million  to  acquire 
all  of  the  outstanding  shares  of  capital 
stock  of  NSS  Numanco.  Inc.  ("Numanco 
Inc.").  a  corporation  not  affiliated  with 
PSO,  and  loaned  the  remaining  $1.4 
million  to  Numanco  L.L.C.  ("Numanco 
LLC"),  a  limited  liability  company 
owmed  90%  by  Nuvest  and  10%  by 
Numanco  Inc. 

Numanco  Inc.  provides  temporary 
staffing  services  to  public  utility 
companies  in  the  United  States,  in  the 
areas  of  maintenance  and  repair, 
monitonng.  major  clean-up  and 
decontamination,  primarily  for  nuclear 
electric  generating  plants  and  associated 
substations.  In  connection  with  the 
above  transactions,  Numanco  Inc.  also 
transferred  to  Numanco  LLC  its  rights 
and  obligations  under  service  contracts 
with  customers.  All  new  service 
contracts  will  be  entered  into  by 
Niunanco  LLC,  which  will  succeed  to 
all  of  the  business  of  Nvunanco  Inc. 

PSO  now  proposes  to  effect  its 
investment  plans.  PSO  would  be  repaid 
$3  million  of  its  advances  by  Canton, ^ 
and  the  remaining  $700,000  of  advances 
would  be  converted  into  a  capital 
contribution  in  Nuvest.''  Under  Nuvest's  . 
governing  documents,  after  the 
proposed  capital  contribution,  PSO 
would  hold  4.9%  of  the  voting  interests 


1  PSO  states  that  it  entered  into  the  Agreement  as 
a  preliminary  step  in  its  plans  to  invest  in 
companies  providing  temporary  stafHng  services  to 
public  utility  companies  because  of  the  short  time 
it  had  to  take  advantage  of  this  investment 
opportunity.  The  advance  to  Canton  did  not  bear 
interest,  was  not  secured  by  a  security  interest  in 
any  assets  of  Canton,  and  was  not  evidenced  by 
securities.  PSO  further  states  that  the  Agreement 
provides  that  its  advance  to  Canton  will  be  returned 
if  PSO  does  not  obtain  Commission  authorization 
for  the  proposals  stated  herein. 

2  Canton  and  Nuvest  are  owned  and  managed  in 
common. 

'  Canton  would  obtain  the  funds  for  this 
repayment  from  Nuvest,  which  would  use  the 
proceeds  of  a  third  party  loan  to  repay  the  advances 
made  by  Canton. 

'  PSO  will  cancel  the  obligation  of  Canton  to 
repay  $700,000  of  the  advance  made  to  it  by  PSO, 
Canton  will  cancel  the  obligation  of  Nuvest  to  repay 
S700.000  of  the  loan  made  to  it  by  Canton,  and 
Nuvest  will  convert  the  cancelled  loan  obligation 
into  a  capital  contribution  by  PSO. 
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in  Nuvest  and  a  70%  interest  in  its 
capital  contributions,  profits  and  losses. 
PSO  also  proposes  to  issue  grantees  in 
connection  with  (i)  the  obligations  of 
Nuvest  under  a  $3  million  loan  from  a 
third  party  and  (ii)  the  obUgations  of 
Numanco  Inc.  and  Numanco  LLC  under 
secured  lines  or  credit  established  with 
third  parties,  aggregating  not  more  than 
S9  million. 

Enten^y  Corporation  (70-8889) 

Entergy  Corporation  (  "Entergy"),  639 
Loyola  Avenue,  New  Orleans.  Louisiana 
7011 3,  a  registered  holding  company, 
has  filed  an  application-declaration 
under  sections  9(a),  10  and  12(f)  of  the 
Act  and  rules  43  and  54  thereunder. 

Entergy  Power  Development 
Corporation  ("EPDC"),  a  wholly-owned 
subsidiary  of  Entergy,  is  an  exempt 
wholesale  generator'C'EVVG"),  as 
defined  in  section  32  of  the  Act.  Entergy 
Richmond  Power  Corporation  ("ER"),  a 
wholly-owned  subsidiary  of  EPEXi;, 
holds  a  50%  partnership  interest  in 
Richmond  Power  Enterprise,  L.P.,  a 
E)elaware  limited  partnership 
("Richmond  Power").  Richmond  Power 
owns  and  operates  a  250  NfW  electric 
generating  plant  located  in  Richmond. 
Virginia  ("Facihty").  The  remaining 
50%  of  Richmond  Power  is  owned  by 
Enron-Richmond  Power  Corp.  ("Enron- 
Richmond"),  a  nonaffiliate. 

At  present,  capacity  and  energy  from 
the  Facility  are  sold  at  wholesale  to 
Virginia  Electric  and  Power  Company 
("VEPCO")  pursuant  to  a  long-term 
power  purchase  agreement  ("PPA")  and 
thermal  energy  from  the  FaciUty  is  sold 
to  an  industrial  customer  pursuant  to  a 
steam  sales  agreement  ("SSA").  As  of 
June  1,  1996,  Entergy's  "aggregate 
investment"  in  Richmond  Power, 
applying  the  definition  set  forth  in  rule 
53(a)  under  the  Act,  was  approximately 
$12.5  miUion. 

To  resolve  certain  disputes  between 
Richmond  Power  and  VEPCO.  subject  to 
receipt  of  all  requisite  consents  and 
regulatory  approvals,  the  parties  have 
agreed  that:  (1)  Richmond  Power  will 
sell  the  Facihty  to  VEPCO  for  cash,  and 
VEPCO  will  be  solely  responsible  for  the 
operation,  maintenance  and 
management  of  the  Facility;  (2)  the  PPA 
will  be  amended  and  Richmond  Power's 
interest  in  the  PPA  will  be  assigned  to 
an  affiUate  of  Enron-Richmond,  Enron 
Marketing,  Inc.  ("Enron  Marketing");  (3) 
the  SSA  will  be  terminated;  and  (4)  as 
consideration  for  the  PPA  assignment. 
Enron  Marketing  will  pass  through  to 
Richmond  Power  the  bulk  of  capacity 
payments  it  receives  under  the  amended 
PPA,  which  Richmond  Power  will  use 
to  retire  its  term  debt  obUgations. 
Following  the  above  transactions. 


Richmond  Power  and  ER  will  no  longer 
quahfy  as  EWGs  under  section  32  of  the 
Act. 

The  continued  owrnership  by  EPDC  of 
interests  in  ER  and  Richmond  Power 
following  the  loss  of  their  EWG  status 
could  call  into  question  EPDC's  status  as 
an  EWG.  As  a  resuk,  Entergy  requests 
authority  to  acquire  from  EPDC  all 
issued  and  outstanding  shares  of  ER 
and,  indirectly,  ER's  interest  in 
Richmond  Power.  Entergy  may 
subsequently  transfer  its  interests  in  ER 
and  Richmond  Power  to  a  new  special 
purpose  subsidiary. 

Allegheny  Generating  Company  (70- 
8893) 

Allegheny  Generating  Company 
("AGC"),  10435  Downsville  Pike, 
Hagerstown,  MD  21740,  an  indirect 
subsidiary  company  of  Allegheny  Power 
System.  Inc.  ("Allegheny"),  a  registered 
holding  company,  has  filed  a 
declaration  imder  section  12(c)  of  the 
Act  and  rule  46  thereunder. 

AGC  is  a  single  asset  company, 
owning  a  40%  undivided  interest  in  a 
2100-megawatt  hydroelectric  station 
located  in  Bath  County,  Virginia.  AGC 
has  declining  capital  needs,  and 
currently,  its  retained  earnings  are 
insufficient  to  pay  common  stock 
dividends.  As  a  result  thereof,  AGC 
proposes  to  pay  dividends  with  respect 
to  its  common  stock,  out  of  capital  or 
unearned  surplus  through  December  31, 
2001. 

Current  earnings  by  AGC  continue  to 
be  determined  as  they  have  since  the 
generating  facihty  commenced 
operation  in  1985,  in  accordance  with  a 
Federal  Energy  Regulatory  Commission 
("FERC")  approved  cost  of  service 
formula.  Available  cash  flow  from 
operations  is  apphed  first  to  the 
minimal  capital  expenditure 
requirements  for  its  existing  single  asset, 
and  next  to  the  pay  down  of  debt  and 
to  the  payment  of  dividends  in  a 
proportion  that  maintains  debt  at  about 
55%  and  equity  at  about  45%  of  capital. 

The  current  and  proposed  dividend 
payment  poficy  is  unchanged  from  that 
which  has  been  followed  since 
operations  commenced  in  1985.  Prior  to 
1985,  no  dividends  were  paid,  but 
retained  earnings  accrued  as  a  result  of 
recording  allowance  for  funds  used 
dining  construction  in  accordance  with 
the  FERC  imiform  system  of  accounts. 
From  1985-1996.  dividends  were  paid 
out  of  current  earnings  and  the  accrued 
retained  earnings. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[PR  Doc.  96-20831  Filed  8-14-96;  8:45  am] 
BlUma  CODE  S910-01-M 


[Release  No.  M-37SA0  PI!e  No.  SR-CBOE- 
96-29] 

SeH-Begt/iato'^  Organizations,  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange 
Incorporatec  Relating  tc  the  Exercise 
of  Amencan-sryle  Index  Options 

August  8. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  26.  1996.  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  pubhshing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
CBOE  Rule  24.18  which  prohibits  the 
exercise  of  an  American-style  index 
option  series  after  the  holder  has 
entered  into  an  offsetting  closing  sale 
(writing)  transaction.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  t/ie  Proposed  Rule 
Change 

As  noted  in  CBOE's  Regulatory 
Circular  RG  96-11.'  the  rules  and 
procedures  of  The  Options  Clearing 
Corporation  ("OCC")  permit  a  holder  of 
an  Amencan-style  option  to  exercise 
that  option  at  any  time  up  to  the 
exercise  cut-off  time  on  any  day,  other 
than  the  final  tradmg  day,  even  if  the 
holder  had  entered  into  an  offsetting 
ciosmg  sale  transaction  earlier  that  day. 
This  result  stems  from  the  fact  that  on 
such  days  OCC  processes  opening 
purchase  transactions  and  exercises 
befor?  it  "rocess**?  closing  salfts 
transactions,  so  that  option  purchasers 
remain  holders  of  their  options  on 
OCC's  books  for  the  purpose  of  exercise 
without  regard  to  their  closing  sales  that 
dav. 

the  Exchange  is  concerned  that  this 
result  may  be  confusing  to  investors — 
because  it  may  give  the  appearance  that 
investors  are  able  to  exercise  the  same 
options  which  they  have  previously 
sold — and  lead  to  a  perception  that  this 
result  is  unfair  to  waters  of  American- 
style  index  options  that  are  in  the 
money  by  subjecting  them  to  a 
potentially  increased  "timing  risk"  of 
the  type  described  under  "Special  Risks 
of  Index  Options"  on  pages  73-74  of  the 
risk  disclosure  document  entitled 
"Characteristics  and  Risks  of 
Standardized  Options"  (February  1994). 

.\dditionaliy.  the  Exchange  believes 
that  the  average  retail  customer  might 
not  understand  how  investors  could 
exercise  options  which  they  behaved 
they  no  longer  owned.  The  Exchange 
represents  that,  during  the  period  from 
November  1993,  through  December 
1995,  almost  all  of  the  gross  exercises  in 
customers'  accounts  were  effected  at 
one  clearing  firm  on  behalf  of  a  single 
customer  that  is  a  foreign  professional 
trading  account.  The  Exchange  believes 
that  retail  customers  might  view  the 
gross  exercise  ability  as  giving 
professional  traders  an  unfair  advantage 
over  retail  customers  and  that  such 
perception  could  lead  to  the  diminished 
popularity  of  OEX  options  for  retail 
customers.^ 

To  eliminate  this  possible  perception 
of  unfairness,  the  proposed  rule  would 
prohibit  CBOE  members  from  effecting 
an  exercise  of  an  American-style  index 


UMI 


>  See  Securities  Exchange  Act  Release  No.  36797 
(January  31,  1996).  61  FR  4691  (February  7. 1996) 
(File  No.  SR-CBOE-96-03). 

'  See  Latter  from  Michael  L.  Meyer.  Attorney, 
Schiff  Hardin  &  Waite,  to  John  Ayanian,  Attorney, 
Office  of  Marl^et  Supervision  ("QMS"),  Division  of 
Market  Regulation,  ("Market  Regulation"), 
Commission,  dated  June  17,  1996. 


option  series,  whether  on  the  members 
own  behalf  or  on  behalf  of  a  customer, 
if  the  member  knew  or  had  reason  to 
know  that  the  exercise  was  for  more 
option  contracts  than  the  "net  long 
position"  of  the  account  for  which  the 
exercise  is  to  be  made.  For  this  purpose, 
the  "net  long  position"  in  an  account  is 
the  net  position  of  the  account  in 
options  of  a  given  series  at  the  opening 
of  business  of  the  day  of  exercise,  plus 
the  total  number  of  such  options 
purchased  on  that  day  in  opening 
purchase  transactions  up  to  the  time  of 
exercise,  less  the  total  nimiber  of  such 
options  sold  on  that  day  in  closing  sale 
transactions  up  to  the  time  of  exercise. 
OEX  options  are  the  only  American- 
style  index  options  now  traded  on 
CBOE,  and  thus  are  the  only  options 
that  would  currently  be  affected  by  the 
proposed  rule. 

In  order  to  prevent  persons  from 
drcuimventing  the  proposed  rule  by 
designating  a  sale  as  "opening"  so  as  to 
maintain  a  net  long  position  capable  of 
being  exercised,  and  the  redesignating 
the  sale  as  "closing"  by  means  of  an 
adjustment  later  in  the  day  if  in  fact  the 
long  position  has  not  been  exercised, 
the  rule  would  prohibit  a  member  from 
adjusting  the  designation  of  an  opening 
transaction  to  a  closing  transaction 
except  to  remedy  mistakes  or  errors 
made  in  good  faith. 

A  market  maker's  transactions  are  not 
required  to  be  marked  as  opening  or 
closing.  Rather,  a  market  maker's 
purchase  and  sales  transactions  are     ' 
netted  by  OCC  every  day  after  exercises 
are  processed.  As  a  result,  it  is 
impossible  to  tell  whether  a  particular 
transaction  by  a  market  maker  is 
intended  as  an  opening  or  closing 
transaction.  Under  OCC's  processing 
procedures,  unmarked  market  makers' 
transactions  are  in  effect  treated  as 
ojMning  transactions  prior  to  the 
processing  of  exercises  and  as  closing 
transactions  thereafter.  For  the  purpose 
of  applying  the  prohibition  of  the 
proposed  rule,  every  market  maker 
transaction  would  be  treated  as  a  closing 
transaction  to  the  extent  the  market 
maker  has  pre-existing  positions 
(including  positions  resulting  from 
transactions  effected  earUer  that  day) 
which  could  be  netted  against  the 
transaction.  For  example,  if  a  market 
maker  is  long  10  option  contracts  of  a 
series  eind  sells  15  contracts  of  that 
series,  the  sale  will  be  deemed,  under 
the  proposed  rule,  to  be  a  closing  sale 
transaction  for  10  contracts  and  an 
opening  sale  transaction  for  5  contracts, 
resulting  in  a  net  short  position  of  5 
contracts.  If  the  market  maker  then 
purchases  20  contracts,  the  purchase 
will  be  deemed  a  closing  puitihase  for 


5  contracts  and  an  opening  purchase  for 
15  contracts,  resulting  in  a  net  long 
position  of  15  contracts.  Under  the 
proposed  rule,  the  market  maker  would 
be  permitted  to  exercise  only  those  15 
contracts.  In  the  absence  of  the 
proposed  rule,  the  market  maker  would 
have  been  able  to  exercise  30  contracts, 
representing  his  gross  long  position, 
before  netting  against  this  position  the 
15  contracts  sold. 

The  Exchange  notes  that  the  proposed 
rule  is  not  intended  to  affect  OCC's 
processing  rules  and  procediu-es.  If  a 
member  submitted  an  exercise  notice  to 
OCC  in  violation  of  the  proposed  CBOE 
rule,  the  exercise  would  be  processed  by 
OCC  in  accordance  with  its  procedures. 
In  that  case,  the  proposed  CBOE  rule 
would  be  enforced  solely  through  the 
Exchange's  disciplinary  procedures. 

The  Exchange  emphasizes  that  the 
proposed  rule  has  been  adopted  to 
eliminate  the  perception  that  a  holder's 
ability  to  exercise  options  that  had  been 
the  subject  of  closing  transactions  might 
create  enhanced  risk  to  writers  of  OEX 
options.  However,  it  is  not  clear  that  the 
writers  of  in-the-money  OEX  options 
will,  in  fact,  be  subject  to  less  risk  as  the 
result  of  the  proposed  rule.  Such  writers 
should  continue  to  anticipate  that  they 
could  be  assigned  an  exercise  of  their 
options  positions,  especially  as 
expiration  approaches.  (For  example, 
the  proposed  rule  would  not  prohibit 
the  exercise  of  an  OEX  option  held  in 
a  net  long  position  before — even 
seconds  before — an  opening  sales 
transaction  in  that  option  has  been 
effected.)  It  is  possible  that  the  early 
exercise  of  OEX  options  will  continue  at 
the  same  level  after  the  proposed  rule 
tjecomes  effective  as  before. 

Upon  the  effectiveness  of  the 
proposed  rule,  the  Exchange  would 
modify  Regulatory  Circular  RG  96-11  to 
describe  the  proposed  rule.  Three 
examples  were  given  in  the  Regulatory 
Circular  as  originally  published  on 
January  17,  1996.  These  three  examples 
would  be  modified  to  read  as  follows 
(itahcized  language  is  proposed  to  be 
added;  language  in  brackets  is  proposed 
to  be  deleted): 

Example  1:  Investor  X  is  long  15  call 
option  contracts  of  a  series  at  the  opening  of 
a  trading  day  other  than  the  final  trading  day. 
During  that  day,  X  purchases  20  contracts  of 
that  series  in  opening  purchase  transactions 
and  sells  10  contracts  in  closing  sale 
transactions.  X  will  be  able  under  OCC's 
rules  to  exercise  35  contracts  of  that  series 
that  day.  However,  in  the  case  of  American- 
style  index  options  only  (i.e..  OEX  options), 
CBOE  Rule  24.18  would  prohibit  a  member 
who  know  or  has  reason  to  know  of  the 
closing  sale  transactions  from  exercising  on 
X's  behalf  more  than  the  net  long  position  of 
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25  contracts  at  any  time  at  or  after  the 
closing  sale  of  10  contracts 

Example  2:  Investor  Y  is  short  20  call 
option  contracts  of  a  series  at  the  opening  of 
such  a  trading  day.  During  the  day,  Z 
purchases  20  contracts  of  that  series  in 
opening  purchase  transactions.  Y  will  be  able 
to  exocise  20  contracts  of  that  series  that 
day,  and  will  remain  short  the  20  contracts. 
However,  in  the  case  of  OEX  option 
contracts,  if  Y's  transactions  had  been 
effected  in  a  market-marker's  account,  the 
purchase  would  haw  been  deemed  to  have 
been  a  closing  transaction  for  the  purposes 
ofCBOE  Rule  24.18  and  would  have  been 
offset  by  Y's  short  position,  resulting  in  no 
net  long  position  to  exercise. 

Example  3:  Market-maker  Z  is  short  100 
call  options  contracts  at  the  opening  of  that 
trading  day.  During  the  day,  X  purchases  100 
contracts  and  sells  100  contracts  of  that 
series,  and  Z  does  not  mark  the  transactions 
as  opening  or  closing).  Z  will  be  able  to 
exercise  100  contracts  of  that  series  that  day 
under  OCC's  rules.  However,  in  the  case  of 
OEX  option  contracts,  CBOE  Rule  24. 1 8 
would  prohibit  Zfrom  exercising  any 
contracts  without  regard  to  the  sale 
transactions,  since  the  purchase  transactions 
would  be  deemed  to  be  closing  transactions, 
and  would  be  netted  against  his  beginning 
short  position,  resulting  in  no  net  long 
position  to  exercise. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with, 
and  furthers  the  objectives  of,  Section 
6(b){5]  of  the  Securities  Exchange  Act  of 
1934  in  that,  by  eliminating  a  possible 
source  of  confusion  to  investors 
concerning  the  terms  applicable  to  the 
exercise  of  American-style  index 
options,  it  will  promote  just  and 
equitable  principles  of  trade  and 
contribute  to  the  protection  of  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  wrill  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  mvited  to 
submit  wrritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  writh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  M  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-96-29  and 
should  be  submitted  by  September  5, 
1996. 

For  the  Commission,  by  the  Division  of  ■ 
Market  Regulation,  pursuant  to  delegated 
authority.  3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-20788  Filed  8-14-96:  8:45  am) 
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Self-Regulatory  Organizations; 
National  Securities  Clean.ng 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  to  Permit 
Establishment  of  Alternative 
Settlement  Cycles  for  Mutua'  Fund 
Transactions  Through  the  Fu.ndSERV 
System 

August  8,  1996. 

On  April  4,  1996,  National  Securities 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-NSCC-96-10)  under 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  On  May 


8, 1996,  NSCC  filed  an  amendment  to 
the  proposed  rule  change.*  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^er  on  June  26, 1996.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

TTie  proposed  rule  change  enables 
NSCC  members  using  NSCC's  Fund/ 
SERV  system  to  select  settlement  cycles 
for  mutual  fund  transactions.*  The 
Fimd/SERV  system  automatically 
establishes  a  settlement  cycle  and 
assigns  a  settlement  date  to  a  mutual 
fimd  transaction  based  on  the 
transaction  type.*  The  proposed  rule 
change  permits  mutual  fund 
transactions  to  settle  on  an  expanded  or 
shortened  settlement  cycle  upon 
agreement  of  the  submitting  parties.  The 
date  established  by  the  submitting 
parties  for  a  transaction  wrill  be  the  date 
used  for  all  processing  related  to  that 
particular  transaction  and  could  be  as 
short  as  the  same  day  or  as  long  as  seven 
business  days. 

When  a  member  submits  a  mutual 
fund  order  and  desires  to  establish  a 
settlement  cycle  other  than  that 
established  by  the  Fund/SERV  system, 
the  member  will  include  in  the  order 
data  the  date  on  which  the  transaction 
is  to  settle  and  a  reason  code  for 
modifying  the  settlement  cycle.  The 
contraparty  has  the  opportunity  to 
accept  or  reject  the  transaction.  The 
transaction  also  will  be  rejected  by 
NSCC  if  the  specified  settlement  cycle  is 
longer  than  seven  business  days.  (Dnce 
the  mutual  fimd  transaction  is  accepted, 
NSCC  wrill  process  the  transaction  in 
accordance  wdth  the  specified 
settlement  cycle. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency,  such  as  NSCC,  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 


M7CFR200.30-3(a)(12). 
'  15  U.S.C.  78(b)(1)  (1988). 


'Letter  from  Julie  Beyers,  Associate  Counsel, 
NSCC,  to  Jerry  Carpenter.  Associate  Director. 
Division  of  Market  Regulation,  Commission  (May  8, 
1996). 

'Securities  Exchange  Act  Release  No.  37341 
(June  20,  1996),  61  FR  33159. 

*  FUND/SERV  is  an  NSCC  service  tloat  permiu 
NSCC  members  to  prtx:ess  and  to  settle  on  an 
automated  basis  mutual  fund  purchase  and 
redemption  orders  and  to  transmit  registration 
instructions. 

'  For  exampje,  transactions  involving  shares  of 
traditional  load  mutual  funds  normally  settle  on  a 
three  business  day  settlement  cycle  whereas 
transactions  for  shares  of  the  same  fund  involving 
401K  accounts  normally  settle  on  a  next  day 
settlement  cycle. 
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transactions*  The  proposal  gives  to 
participants  the  flexibility  to  establish 
alternative  settlement  cycles  when 
agreed  to  by  the  parties.  Without  such 
an  alternative,  parties  to  a  transaction 
with  a  nonstandard  settlement  cvcle 
would  either  need  to  submit  the  trade  to 
FUND/SERV  at  a  later  date  (to  get  an 
extended  settlement  cyclej  or  to  settle 
the  trade  outside  of  Fund/SERV  The 
proposal  should  allow  mutual  fund 
transactions  to  settle  more  efficiently 
and  mav  encourage  the  settlement  of 
more  transactions  through  the 
automated  Fund/SERV  system.  Thus, 
the  proposal  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
mutual  fund  transactions. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
nile  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  1 7 A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR— 
NSCC-96-10)  he  and  hereby  is 
approved 

For  the  Commission  by  the  Division  of 
Marker  Regulation,  pursuant  to  delegated 
aulhonty  " 

Margarvt  H.  McFarland, 
Deputy  Secretary 

!FR  IXk.  9&-20786  Filed  8-14-96;  8:45  am) 
WLUNG  COOE  8010-01-M 


[Release  No.  34-37543;  File  No  SR-PSE- 
96-121 

Salt-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendments  to  Proposed  Rule 
Change  Relating  to  Financial 
Arrangements  of  Market  Makers 

August  8.  1996. 
I.  Introduction 

On  April  5, 1996,  the  Pacific  Stock 

Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder,*  a 
proposal  to  amend  its  rules  on  the 
trading  restrictions  that  apply  to  options 


floor  members  with  "financial 
arrangements"  as  defined  in  PSE  Rule 
6.40.  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  May  15,  1996.3  jhe 
Exchange  filed  Amendment  Nos.  1  *  and 
2  '  to  its  proposal  on  June  27,  1996,  and 
July  25,  1996,  respectively.  No  • 

comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  Exchange's  proposal. 

n.  Description  of  the  Proposal 

PSE  Rule  6.40(a)  currently  provides 
that  two  members  have  a  "financial 
arrangement"  with  each  other  for 
purposes  of  Rule  6.40  if:  (1)  One 
member  directly  finances  the  other 
member's  dealings  on  the  Kxrhange  and 
has  a  beneficial  interest  in  the  other 
member's  trading  account  such  that  the 
first  member  is  entitled  to  at  lea.st  10% 
of  the  second  member's  trading  profits, 
or  (2)  both  members  are  trading  for  the 
same  joint  accoimt.  Rule  6.40(b) 
provides  that  two  members  with  a 
financial  arrangement  may  not  bid,  offer 
and/or  trade  in  the  same  trading  crowd 
without  a  written  exemption  from  two 
floor  officials.*  Current  Commentary  .06 


•15U.S.C.  78q-l(b)(3)(F). 

M5U.S.C78»(b)(2). 

•17  CFR  20O.3O-3(a)(12)  (1995). 

M5U.S.C.  78»(b)(l)(19«8). 

M7CFR240.19b-4. 


>  See  SecuriUes  Exchange  Act  Releasa  No.  371S6 
(May  9,  1996),  61  FR  24521. 

*  Amendment  No.  1  effects  three  changes  to  the 
Exchange's  proposal.  First,  the  proposed 
amendment  to  PSE  Rule  6.40(b)(2)  is  modiSed  so 
that  a  reference  to  "options  series"  is  replaced  by 
one  to  "tradingjTOwd."  Second,  a  new  Rule  6.40, 
Conunentary  .01  is  introduced  to  retain  what  is 
essentially  current  Commentary  .04.  Third,  the 
numbering  of  the  Minor  Rule  Plan  addition  is 
changed  from  "28"  to  "29"  t>ecause  Item  28  already 
was  used  in  another  filing.  Letter  from  Michael  D. 
Pierson,  Senior  Attorney.  Regulatory  Policy,  PSE,  to 
Francois  Mazur,  Attorney.  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  June  26, 1996  ("Amendment 
No.  1"). 

>  Amendment  No.  2  eRects  several  changes  to  the 
Exchange's  proposal.  First,  the  Exchange  is  adding 
the  phrase  "so  represented  or  executed"  to  the  third 
line  of  subsection  Cb)(2)  to  Rule  6.40,  and  also  is 
making  some  other  technical  changes  to  the  text  of 
that  subsecUon.  Second,  the  first  line  of  subsection 
(b)(4).  relating  to  exemptions,  which  introduces 
subsections  (A)  and  (B),  has  been  modified  to 
address  exemptions  generally.  Third,  proposed 
6.40(b)(4)(A)  has  been  modified  to  reflect  that  long- 
term  exemptions  will  be  reviewed  at  least  annually. 
Fourth,  the  title  of  Rule  6.40  has  been  changed  to 
"Financial  Arrangements  of  Options  Floor 
Members."  Fifth,  the  Exchange  notes  that  decisions 
to  grant  or  revoke  an  exemption  will  be  reflected 

in  the  Options  Floor  Trading  Committee's  ("OFTC" 
or  "Conmiittee")  minutes,  and  members  whose 
exemptions  are  granted  or  revoked  will  be  so 
notified  in  writing.  Finally,  the  reference  to 
"specialists"  in  6.40(c)  has  been  deleted. 
Amendment  No.  2  also  describes  the  manner  in 
which  previously-granted  long-term  exemptions 
will  be  reviewed.  Letter  from  Michael  D.  Pierson, 
Senior  Attorney,  Regulatory  Policy,  PSE,  to 
Francois  Mazur,  Attorney,  Division  of  Market 
Regulation,  Commission,  dated  )uly  24, 1996 
("Amendment  No.  2"). 

•  Under  PSE  Rule  6.40,  Commentary  .05,  two  or 
more  Lead  Market  Makers  ("LMMs")  who  are 
trading  on  behalf  of  the  same  member  organization 


sets  forth  the  circumstances  imder 
which  the  OFTC  ordinarily  may  grant 
an  exemption  to  those  trading 
restrictions,  i.e.,  to  provide  liquidity  in 
the  trading  crowd. 

The  Exchange  proposes  to  redefine 
the  term  "financial  arrangement"  for 
purposes  of  Rule  6.40.  so  that  two 
members  have  a  financial  arrangement 
with  each  other  if:  (1)  One  member 
directly  finances  the  other  member's 
dealings  on  the  Exchange,  the  amoimt 
financed  is  $5,000  or  more,  and  the 
member  providing  the  financing  is 
entitled  to  a  share  of  the  other  member's 
trading  profits;  or  (2)  both  members  are 
registered  with  the  Exchange  as 
nominees  of  the  same  member 
Organization;  or  (3)  hnth  members  are 
registered  with  the  Exchange  to  trade  on 
behalf  of  the  same  joint  account;  or  (4) 
both  member's  dealings  on  the 
Exchange  are  financed  by  the  same 
source,  the  amount  financed  is  $5,000  or 
more,  and  the  member  providing  the 
financing  is  entitled  to  a  share  of  each 
of  the  other  member's  trading  profits. 
The  proposal  states  that  members  with 
"financial  arrangements."  as  defined, 
may  not  bid.  offer  and/or  trade  in  the 
same  trading  crowd  at  the  same  time  in 
the  absence  of  an  exemption  from  the 
OFTC 

The  proposal  further  provides  for  both 
long-term  and  short-term  exemptions 
that  can  be  provided  by  the  OFTC  or 
two  Floor  Officials,  respectively. 
Proposed  Rule  6.40fb)(4)  states,  more 
specifically,  that  the  OFTC  may  grant 
long-term  exemptions  to  members  on  a 
case-by-case  basis  if  it  determines  that  a 
fair  and  orderly  market  would  not  be 
impaired  by  allowing  such  members 
with  financial  arrangements  to  trade  in 
the  same  trading  crowd  at  the  same 
time.  In  making  such  determinations, 
the  OFTC  shall  consider  the  following 
factors:  (1)  The  nature  of  the  financial 
arrangement;  (2)  the  degree  of 
independence  to  be  maintained  by  the 
applicants  in  making  trading  decisions; 
(3)  the  impact  on  competition  in  the 
trading  crowd  if  an  exemption  were 
granted;  (4)  the  applicant's  prior 
patterns  of  trading  if  they  have  traded 
previously  in  the  same  trading  crowd  at 
the  same  time;  and  (5)  any  other 
information  relevant  to  whether  the 
applicants  would  tend  collectively  to 
dominate  the  market  in  a  particular 
trading  crowd  or  a  particular  option 
series.  The  proposal  further  states  that 
the  Committee  may  revoke  any  long- 
term  exemption  granted  pursuant  to  this 
subsection  if  it  detennines  that  a  fair 


may  not  trade  in  the  same  option  series  at  the  same 
time,  but  may  trade  in  the  same  trading  crowd  at 
the  same  time. 
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and  orderly  market  otherwise  would  be 
impaired  by  a  continuation  of  the 
exemption.  A  decision  to  grant  a  long- 
term  exemption  will  be  reflected  in  the 
OFTC's  minutes.  Under  the  proposal, 
the  Committee  will  review  all  long-term 
exemptions  at  least  annually.'  In 
addition,  with  respect  to  previously- 
granted  long-term  exemptions,  the 
OFTC  will  reserve  its  right  to  revoke  a 
long-term  exemption  if  it  fmds  that  the 
circumstances  on  which  an  exemption 
was  based  have  changed. ^  The  OFTC's 
decision  would  be  reflected  in  the  OFTC 
minutes  and  the  members  whose 
exemption  has  been  revoked  will  be  so 
notified  in  writing. 

With  respect  to  short-term 
exemptions,  the  proposal  states  that  two 
Floor  Officials  mav  ^aiii  shun-ierm 
exemptions  to  members  on  a  case-by- 
case  basis  if  such  Floor  Officials 
determine  that  a  fair  and  orderly  market 
would  not  be  impaired  and  that  the 
need  for  liquidity  in  the  trading  crowd 
warrants  such  action. 

The  proposed  definition  of  "financial 
arrangement"  would  expand  the  types 
of  arrangements  to  which  thai  term 
applies  Specifically,  the  current  rule 
allows  two  or  more  members  who  are 
backed  financially  by  the  same  source 
(i.e.,  members  with  "indirect"  financial 
arrangements),  to  trade  in  the  same 
crowd  or  same  series  as  long  as  thev  are 
not  receiving  trading  profits  from  each 
other  and  are  not  trading  for  the  same 
joint  account.  This  may  allow  situations 
that  violate  the  spirit,  but  not  the  letter, 
of  Rule  6.40  .-Mthough  current 
Commentary  .04  to  Rule  6.40  seeks  to 
address  such  arrangements  by  expressly 
prohibiting  unfair  domination  of 
markets,  the  Exchange  proposes  to 
remove  this  provision  in  light  of  the 
expanded  definition  of  "financial 
arrangement"  it  proposes. 

The  Exchange  also  proposes  to 
remove  a  provision  in  the  current  rule 
that  states  that  the  primary  appointment 
of  a  market  maker  may  not  include 
trading  posts  that  constitute  the  primary 
appointment  of  any  market  maker  with 
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'Amendment  No.  2,  supra  note  5. 

•Amendment  No.  2,  supra  note  5.  For  example, 
if  the  Committee  grants  a  long-term  exemption  to 
two  market  makers,  and  the  &cchange  later  is 
notified  pursuant  to  Rule  4.18  that  the  nature  of 
those  market  makers'  financial  arrangement  with 
respect  to  each  other  has  changed,  the  Exchange 
staff  wi!i  request  that  the  OFTC  determine  whether 
to  revoke  the  exemption.  Another  situation  would 
be  one  where  two  market  makers  with  a  financial 
arrangement  and  a  long-term  exemption  change 
their  patterns  of  trading  in  the  same  crowd,  so  that 
they  would  be  jointly  dominating  the  market  in  a 
particular  option  issue  or  series.  The  Exchange 
could  detect  this  either  nv  complaints  from 
members  of  the  trading  crowd  or  bv  routine 
surveillance.  Again,  in  this  instance  Exchange  staff 
would  submit  this  to  the  OFTC  for  review.  Id. 


whom  the  first  market  maker  has  an 
existing  financial  arrangement  « 

The  exchange  proposes  to  revise  one 
of  the  trading  restrictions  imposed  by 
Rule  6  40  by  replacing  a  reference  to 

option  senes"  with  one  to  "trading 
crowd,"  The  effect  of  this  change  is  to 
prevent  a  market  maker  from  bidding, 
offenng,  or  trading  m  the  same  trading 
crowd  in  which  a  floor  broker  holds  an 
order  on  behalf  of  a  market  maker  with 
whom  he  has  an  existing  financial 
arrangement.  In  addition,  orders  of 
market  makers  having  existing  financial 
arrangements  may  not  be  represented 
concurrently,  by  one  or  more  floor 
brokers,  m  a  particular  trading  crowd. *° 

Finally,  the  PSE  proposes  to  add 
violations  of  Rule  6.40(b)  to  the 
Exchange's  Minor  Rule  Plan''  with 
recommended  fines  of  $500,  $1 ,000  and 
$1,500  for  first-,  second-  and  third-time 
violations,  respectively. 

HI.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
apphcable  to  a  national  securities 
exchange,  and.  in  particular,  with 
Section  6[b)(5)  of  the  Act,  in  that  the 
proposal  is  designed  to  protect  investors 
and  the  public  interest.  Specifically,  the 
Commission  finds,  as  it  did  in  originally 
approving  Rule  6.40,' ^  that  full 
disclosure  of  financial  arrangements 
among  PSE  market  makers,  members, 
and  member  organizations  pursuant  to 
Rule  4.18  ('Disclosure  of  Financial 
Arrangements  of  .Market  Makers")  helps 
the  Exchange  better  to  identify  and  deter 
potential  trading  abuses  among 
affiliated  PSE  members  and  member 
organizations.  In  addition,  with  such 
disclosure,  the  Exchange's  ability  to 
monitor  the  financial  condition  of  its 
members  and  member  organizations  is 
enhanced.  The  Commission  believes 
that  the  proposed  amendments  to  Rule 
6.40  do  not  detract  from  these  benefits 
in  any  material  manner,  and  thus  are 
consistent  with  the  Act. 

The  Commission  believes  that  it  is 
appropnate  for  the  Exchange  to  amend 
the  definition  of  "financial 
arrangement  "  to  focus  on  the  natiare  of 
the  financial  interest  that  a  member  may 
have  in  a  market  maker's  trading 
account  The  Commission  befieves  that 
the  amended  definition  will  help  the 
Exchange  achieve  a  balance  whereby  it 
can  still  restrict  the  types  of  activity  for 


which  the  rule  was  intended,  without 
imnecessarily  removing  liquiditv  from 
its  trading  crowds.  The  Commission 
notes  that  the  Exchange  will  continue  to 
grant  short-term  exemptions  to  members 
on  a  case-by-case  basis  if  two  floor 
officials  determine  that  the  need  for 
hquidity  in  the  traouig  crowd  warrants 
such  action.  In  addition,  the  Exchange's 
proposal  provides  for  long-term 
exemptions  if  the  OFTC  determines  that 
a  fail  and  orderly  market  would  not  be 
impaired  by  allowing  such  members 
with  financial  arrangements  to  trade  in 
the  same  trading  crowd  at  the  same 
time.  The  Commission  believes  that  the 
availability  of  long-term  exemptions, 
together  with  the  factors  to  be 
considered  by  the  OFTC  in  determining 
that  a  fair  and  orderly  market  would  not 
be  impaired  by  such  an  exemption, 
should  address  situations  where  it 
would  be  unnecessary  to  restrict 
members  with  a  financial  arrangement. 

The  Commission  beUeves  that  the 
Exchange's  proposal  to  remove  the 
provision  prohibiting  the  primary 
appointments  of  market  makers  with 
financial  arrangements  with  each  other 
fit)m  overlapping  (current  Commentary 
.02  to  Rule  6.40)  is  consistent  with  the 
Act.  The  Commission  agrees  with  the 
Exchange  that  that  provision  is 
superfluous  in  light  of  the  trading 
restrictions  set  forth  in  Rule  6.40.  In 
addition,  as  noted  by  the  Exchange, 
permitting  members  trading  for  joint 
accounts  to  establish  overlapping 
primary  appointment  zones  should 
allow  for  coverage  on  the  floor  when 
members  who  trade  for  those  accounts 
are  tenmorarily  absent  from  the  floor.'' 

The  Commission  beheves  that  the 
PSE's  proposal  to  add  violations  of  Rule 
6.40(b)  to  the  Exchange's  Minor  Rule 
Plan  is  consistent  with  the  Act.  The 
Commission  agrees  with  the  Exchange 
that  violations  of  Rule  6.40(b)  are  easily 
ascertainable  and  easily  verifiable,  and, 
therefore,  are  appropriate  for  inclusion 
in  the  Minor  Rule  Plan.'* 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 


»  See  PSE  Rule  6.35,  Commentary  .05. 
'"Amendment  No.  1.  supta  note  4. 
"PSE  Rule  10.13. 

"Securities  Exchange  Act  Release  No.  32775 
(August  20.  1993),  58  FR  45368. 


"In  this  regard,  the  Exchange  notes  that  the 
Commission  recently  approved  a  PSE  rule  change 
to  increase  from  two  to  six  the  maximum  number 
of  trading  posts  that  may  be  included  within  a 
market  maker's  primary  appointment  rone.  See 
Exchange  Act  Release  No.  36370  (October  13,  1995), 
60  FR  54273 

"Rule  191>-l(c)(2)  under  the  Act.  17  CFR 
240.19d-l(c)(2),  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plaiu  for 
the  summary  discipline  and  abbreviated  reporting 
of  minor  rule  violations  by  exchange  members  and 
member  organizations.  Tlie  Exchange's  Minor  Rule 
Plan  initially  was  approved  by  the  Commiaaioo  in 
19^5.  Securities  Exchange  Act  Release  No.  22654 
(November  21,  1985),  50  FR  48853. 
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publication  of  notice  thereof  in  the 
Federal  Register  Amendment  Nos.  1 
and  2  consist  of  clanfving  changes  that 
serve  to  strengthen  the  Exchange's 
proposal,  but  do  not  materially  alter  the 
terms  of  the  proposal  as  originally 
described  when  published  for 
comment."  Accordingly,  the 
Commission  believes  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19rb)(2)  of  that  Act,  to  approve 
Amendment  Nos  1  and  2  to  the 
proposal  on  an  accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretar\-,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  .M.VV  .  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  niie 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-12 
and  should  be  submitted  by  September 
5.  1996. 

V.  Conclusion 

/( IS  therefore  ordered,  pursuant  to 
SecUon  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-PSE-96-12), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '' 

Marganst  H.  McFarland, 
Deputy  Secretary 
[FR  Doc.  96-20787  Filed  8-14-96;  8:45  am] 

BILUNQ  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board  > 
(STB  Finance  Docket  No.  32957) 

Norfolk  and  Western  Railway 
Company — Acquisition  Exemption — 
Consolidated  Rail  Corporation 

AGENCY:  Surface  Transportation  Bosird, 

DOT. 

ACTKM:  Notice  of  exemption. 

summary:  The  Board  exempts,  under  49 
U.S.C.  10502,  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25.  the 
acquisition  ^  by  Norfolk  and  Western 
Railway  Company  (NW)  of  a  portion  of 
Consolidated  Rail  Corporation  s 
(Conrail)  Pekin  Secondary  Track,' 


"Securities  Exchange  Act  Release  No.  37186, 
supra  note  3. 

'•15U.SC.  78s(b)(2)(l98«). 
"17  CFR  20a30-3(a)(12). 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-A8.  109  Stflt.  803  (KXTA).  which  was  enacted 
on  December  29,  1995,  and  took  effect  on  January 
1,  1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  traosferred  certain  fu.^ctions 
to  the  Surface  Transportation  Board  (Board).  This 
notice  relates  to  functions  that  are  subject  to  Board   ' 
juriadiction  pursuant  to  49  U.S.C.  11323. 

'  NW  saelu  an  exemption  both  to  acquire  and  to 
operate,  and  the  petition  is  styled  accordingly 
While  an  exemption  from  the  requirements  of  49 
U.SC.  11323-25  for  NW's  acquisition  and  operation 
is  consistent  with  the  standards  of  49  U  S.C.  10502. 
we  note  that  NW  requires  neither  separate  authority 
nor  an  exemption  to  operate  the  tine  being 
acquired.  When  a  rail  carrier  petitioned  for  an 
exemption  to  acquire  or  lease  a  rail  line  from 
another  rail  carrier  under  former  49  U.S.C.  11343 
of  the  Interstate  Commerce  Act.  the  ICC  normally 
also  exempted  the  operation  of  the  line,  if 
requested,  but  the  exemption  to  operate  was  not 
necessary.  The  status  of  the  purchaser  or  lessor,  as 
a  carrier,  coupled  with  the  purchase  agreement  or 
lease,  constituted  sufficient  authority  to  conduct 
operations.  Similarly,  authority  or  an  exemption  for 
a  carrier  to  acquire  or  lease  a  line  under  49  U.S.C. 
11323-25  of  the  ICCTA  provides  the  necessary 
authority  to  conduct  operations. 

'Conrail  Bled  a  notice  of  exemption  to  abandon 
the  portion  of  the  Pekin  Secondary  Track  between 
milepost  4.00  and  milepost  28.50  in  Consolidated 
Bail  Corporation — Abandonment  Exemption — in 
Vermilion  and  Champaign  Counties.  IL.  STB  Docket 
No.  AB-167  (Sub-.No.  1161X)  (STB  served  )une  28. 
1996).  The  abandonment  exemption  is  contingent 
upon  the  issuance  of  an  exemption  in  this 
proceeding  and  upon  NW's  acquisition  of  the  line 
pursuant  to  that  exemption. 

On  July  8, 1996.  Grand  Prairie  Co-op,  Inc.  (Grand 
Prairie),  filed  a  notice  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  under  49  CFR 
1152.27(c)(2)  for  a  portion  of  the  line  involved  in 
STB  Docket  No.  AB-167  (Sub-No.  1 151X).  Also  on 
July  8,  1996.  the  Illinois  Legislative  Director  for  the 
United  Transportation  Union  (UTU)  filed  a  petition 
for  stay  of  the  abandoiunent  exemption.  On  July  17. 
1996,  Conrail  replied  to  UTU's  stay  request.  On  July 
18. 1996,  irrU  filed  a  petition  to  reject  or  to  revoke 
the  notice  of  exemption,  which  UTU  states  is  a 
supplement  to  its  July  8  petition  to  stay  On  July 
23. 1996,  Grand  Prairie  Bled  a  petition  requesting 
the  Board  to  toll  the  30-day  penod  for  filing  its  OF.A 
or.  In  the  alternative,  to  deny  the  exemption  in  STB 
Finance  Docket  No.  32957.  On  July  26.  1996, 
Conrail  replied  to  UTU's  petition  to  reject  or  revoke. 
By  decision  served  August  2.  1996.  the  time  for 
filing  OF  As  was  extended  to  August  12.  1996.  and 
the  effectiveness  of  the  exemption  in  STB  Docket 
No.  AB-167  (Sub-No.  IIBIX)  %was  extended  to 
August  22, 1996, 


between  milepost  28.5,  at  Urbana,  and 
milepost  78.3,  at  Bloomington.  in 
Champaign,  Deviritt,  and  McLean 
Counties,  IL.  totaUng  49.8  miles,  subject 
to  standard  employee  protective 
conditions  The  exemption  includes  the 
acquisition,  through  assignment  from 
Conrail,  of  trackage  rights*  between  NW 
milepost  373.54,  at  Bloomington,  and 
NW  milepost  410.72,  at  Peoria,  IL, 
totaling  37.18  miles.' 

DATES:  This  exemption  is  effective  on 
August  30,  1996  Petitions  to  reopen 
must  be  filed  by  September  9,  1996. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Finance  Docket  No.  32957  to:  (1) 
Surface  Transportation  Board,  Office  of 

,U  .,   C * r^ r^ * 1  r>_, u 

Liitj  jcv-icidiy.  vjciac  ouiiuui  uiiuiuia, 

1201  Cx)nstitution  Avenue.  NW., 
Washington,  DC  20423;  (2)  John  J. 
Paylor,  Two  Commerce  Square-16A, 
2001  Market  Street,  Philadelphia,  PA 
19101-1416;  and  (3)  Robert ).  Cooney, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

POn  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Room  2229,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423.  Telephone;  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  August  9,  1996, 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary 

(FR  Doc.  96-20844  Filed  8-14-96;  8:45  am] 

BILUNQ  COOE  4»1S-0(M> 


■■These  trackage  rights  were  acquired  by  Conrail 
from  NW  in  Consolidated  Bail  Corporation — 
Trackage  Rights  Exemption — Between  Bloomington 
and  Peona.  H,  Finance  Docket  No,  30311  (ICC 
served  Dec.  12.  1983).  to  allow  abandonment  of 
Conrail's  parallel  line,  which  served  no  local 
customers  and  was  in  need  of  rehabilitation.  Ufxjn 
conveyance  of  these  trackage  rights  to  .NW  the 
owner  of  the  line,  the  trackage  rights  will  effectively 
merge  with  NW's  ownership  and  cease  to  exist  as 
separate  rights. 

'By  letter  to  tne  Board  dated  July  12,  1996, 
petitioner  corrected  an  error  in  the  milepost 
description  of  the  trackage  rights.  The  original 
notice  in  Finance  Docket  No.  30311  and  the  petition 
for  exemption  in  this  proceeding  stated  that  the 
trackage  rights  were  over  38.18  miles  of  track, 
instead  of  the  actual  mileage  between  the  mileposts, 
which  is  37.18  miles. 
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UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  Senior  Fellowship 
Competition 


AGENCY:  l.'n'.ted  States  Institute 
action:  Notice. 


.►'eat-e. 


SUMMARY:  The  agencv  is  soliciting 

applications  for  Senior  Feiiow,ship8 
from  scholars  or  practitioners  whs) 
conduct  research  related  to  the  peaceful 
resolution  of  international  conflict 
Fellowship  entails  residence  at  agenr\ 
m  Washington:  rXl  for  up  to  one  vear 
beginning  September  1    199" 

DATES:  .A.pplication  materia;  a\aiiable 
upon  request   Receipt  date  to,'-  return  of 

r!ppiiL.ot  J' >il.'^     L>k,tiHA',     *-    ^  '^'r^( 

notification  of  awards   .Apru    199" 

ADDRESSES:  For  applicatu.)::  matenals- 
United  States  Institute  of  Peace, 
lennmgs  Randolph  Program.  155i'  M 
Street  N'W..  Suite  700,  Washington,  DC 
20003-1-08,  (202)  429-6063  (fax),  (202) 
4  57-1719  (TTV'l,  irprogram@iisip   ore 
email). 

FOR  FURTHER  INFORMATION  CONTACT: 
iennings  Randolph  Progran:  F^hoiie 
v2()2i  429-3886 

Dated:  June  27  :  jyf 
Bemioe  J.  Carnev 

Director,  Office  .-?  :\a::iuustration. 

(FR  Doc.  96-JOHO'^  Filed  8-14-96;  8:45  am) 
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1996 


Corrections 


The  sectKDD  of  the  FEDERAu  PEdS- t" 
contains  edrtonal  cx)fTectKxis  of  [xev>ous!> 
puWished  Presidentiai,  Rule,  ^'-ocwseo  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  tlie  Office  of  the  fecJerai 
Register  Agency  prepared  correctwris  are 
ssued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  m  the  issue 


DEPARTMEFfT  OF  AGRICULTURE 
Rural  Utilities  Service 
7CFRPart  1703 

RIN  0572- A  B22 

Distance  Learning  and  Telemedicine 
Grant  Program;  Correction 

('orrection 

in  rule  docunienr  9h-  18402  beginning 
on  page  37813  m  •he  iss.u'  i.f  iuly  22, 
1996.  make  the  i!i\l<:\^\:\^    orrection: 

On  page  37814.  u;  'n-  first  column,  in 
dniendatorv  instruct lu.'i  \..  in  the  second 
line,  rifter    remove"  insert  "the  note". 

SIC.ING    ;00€   1506-01   C 


GENERAL  SERVSCeS 
ADMINISTRATION 

48  CFP  Part  352 

« 

;4DP  2800  '24    CMC?    '2] 
RiN  J09OAf-97 

General  Services  Administration 
Acquisition  Regulation; 
Implementation  of  s^AC  90-39  and 
Miscelianeous  Changes 

Correction 

In  rule  document  96-18987  beginnme 
on  page  39088  in  the  issue  of  Friday , 
July  26, 1996.  make  the  following 
correction: 

562219-74    ICorrsctedJ 

vJn  page  39089,  in  the  first  column,  in 
section  552.219-74,  in  Alternate  I  (DEC 
1995),  in  the  second  line,  "519.703(c)" 
should  read  "519.708(c). 


8k  .  *«i 


:.X:i      SOS-01-0 


DEPARTMEN-'OP  """ANSPORTATION 

Coast  Guard 

33  CFP  Par' 154 
[CGC  9>"")56^  -      . 

FaciiiTies  ''ansfef''"=:"'q  OH  or 
Hai'sraous  Matenais  :n  Bulk 

Correction 

In  rule  docimient  96-20020  beginning 
on  page  41452  in  the  issue  of  Thursday, 


Federal  Register 

Vol    61.  No.    1.S9 
Thursday    August   15.  1996 


.August  8.  1996  make  ihe  following 
corrections: 

§154,106    [Corrected] 

On  page  41458.  in  §154  lOefb).  in  the 
third  column,  in  the  seventh  line 
•■(MFPA)"  should  read  '  (NFPA)". 

§154.560    [Corrected] 

On  page  41460.  in  §154. 560  (e).  in  the 
2d  column,  in  the  16th  line  "Subpart  D- 
-Faciiity  Operations."  should  be 
removed  from  the  text  and  made  a 

U  .  ,  J  ^ 

aiLUNG  cooe  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  252  and  290 

[Notice  No.  385;  Re;  Notice  Numbers  752. 
754.  761  and  764] 

RiN  1512-AA98  and  1512-AB03 

Exportation  of  Alcoholic  Beverages, 
Denatured  Alcohol,  Tobacco  Products 
and  Cigarette  Papers  and  Tubes  (95R- 
046P) 

Correction 

In  the  issue  of  Fridav.  August  9  1996. 
document  number  96-20327,  appearing 
(,n  pages  41500  through  41505.  was 
inadvertently  published  m  the  Rules 
and  Regulations  section  of  the  Federal 
Register  This  d(x:ument  should  ha\t^ 
appeared  in  the  Proposed  Rules  section. 

BILUNQ  COOE  1505-01-0 


UMI 


f 


Thursday 
August  15.  1996 


f  i 


Part  II 


Postal  Service 


Changes  in  Domestic  Mail  Rates  and 
Classification;  Notice 


■r  ai  M 

m  tm  tm 

jgm       &^       g       ^ 

«r  — — ■■— —1^ 
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POSTAL  SERVICE 

Changes  In  Domestic  Mail  Rates  and 
Classifications 

AGENCY:  Postal  Service 

ACTION:  Notice  of  implementation  of 
changes  m  certain  domestic  mail  rates 
and  classification  schedules. 

SUMMARY:  This  notice  sets  forth  the 
changes  in  rates  and  classifications 
regarding  preferred  rate  mail  to  be 
implemented  as  a  result  of  the  decision 
of  the  Governors  of  the  Postal  Service  on 
phase  two  of  classification  reform,  and 
the  changes  in  preferred  rates  to  be 
implemented  as  a  result  of  moving  to 
the  next  step  of  phasing 
EFFECTIVE  DATE:  October  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 

Koetting.  (202)  268-2992. 
SUPP1.EMENTARY  INFORMATION:  On  April 
4,  1996.  pursuant  to  its  aulhonty  under 
39  U.S.C.  3621  et  seq..  the  Postal  Service 
filed  with  the  Postal  Ratp  Commission 
fPRC)  a  request  for  a  recommended 
decision  on  a  number  of  mail 
classification  reform  proposals 
regarding  certain  types  of  preferred  rate 
mail  C'Classirication  Reform  II 
(Nonprofit  .Mail)'.  PRC  Docket  No. 
MC96-2.  The  PRC  published  a  notice  in 
the  Federal  Register  on  .April  11,  1996 
(61  FR  1612&-16146)  describing  the 
Postal  Service  s  request  and  offering 
interested  parties  an  opportimity  to 
intervene. 

On  luly  19.  1996,  thf  PRC  issued  an 
Opinion  and  Ret;oinmended  Decision  in 
Docket  No  .MC96-2.  The  PRC's 
recommendations  very  closely  tracked 
the  Postal  Service's  proposals,  with  the 
exception  that  the  (Commission  deferred 
action  on  the  minor  changes  proposed 
regarding  the  Classroom  subclass  of 
Periodicals  mail  On  .August  5,  1996,  the 
Governors  of  the  Postal  Service, 
pursuant  to  iheir  authority  under  39 
I'.S.C.  3625.  approved  the  permanent 
rate  and  classification  changes 
recommended  by  the  PRC  in  Docket  No, 
MC96-2  A  copv  of  the  attachments  to 
that  Decision,  presenting  the  permanent 
rate  and  classification  changes  approved 
by  the  Governors,  is  set  forth  below. 

Also  on  August  5.  1996,  the  Board  of 
Governors  of  the  Postal  Service, 
pursuant  to  its  authority  under  39 
use  3625(0,  determined  to  implement 
the  permanent  rate  and  classification 
changes  approved  by  the  Ckivemors 
effective  at  12.01  a.m.  on  Ck:tober  6, 
1996  (Resolution  No  96-4]  The  Board 
also  determined  in  Resolution  No.  96— 
4  to  exercise  Us  authority  under  39 
U.S.C.  3642  to  establish  temporary 
phased  rates  for  F\'  1997  at  Step  4  of  the 


phsffing  schedules  for  some,  but  not  all, 
piuCuied  rates 

Because  of  the  restrictions  placed  by 
39  U.S.C.  3942(d)  on  the  level  of 
temporary  phased  rates  that  can  be 
implemented  for  non-letter-shaped  mail 
in  the  nonprofit  subclasses  of  Standard 
Mail,  the  Board  did  not  implement 
temporary  phased  rates  for  rate  cells 
effected  by  that  subsection  Rates  for 
those  rate  cells  will  be  implemented  at 
the  full  rate  levels  (Step  6)  approved  by 
the  Governors  as  permanent  rates 
Although  these  Step  6  rates  will  be 
higher  than  the  otherwise  applicable 
Step  4  rates,  they  are  still  lower  than  the 
Step  4  rates  in  the  Docket  No,  R94-1 
phasing  schedules.  In  this  respect,  they 
are  consistent  with  the  tiiguer  i6V6i  Oi 
mailer  preparation  associated  with 
classification  reform.  A  copy  of  the 
attachment  to  Resolution  .No.  96-4, 
presenting  the  preferred  rate  phasing 
schedules,  is  also  set  forth  below  For 
those  rate  elements  in  the  phasing 
schedules  for  the  nonprofit  categories  of 
Standard  Mail  which  display  "N/A"  (for 
"not  applicable")  under  Step  4.  the  rates 
to  be  implemented  on  October  6,  1996, 
will  be  the  rates  shown  as  Step  6,  For 
all  other  preferred  rates,  the  rates  to  be 
implemented  on  October  6,  1996,  will 
be  the  rates  shown  as  Step  4. 

In  accordance  with  the  Decision  of  the 
Governors  and  Resolution  No  96-4,  the 
Postal  Service  hereby  gives  notice  that 
the  rate  and  classification  changes  set 
forth  below  will  become  effective  at 
12:01  a.m.  on  October  6,  1996. 
Implementing  regulations  also  become 
effective  at  that  time,  as  noted  elsewhere 
in  this  issue. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 

Attachment  A  to  the  Decision  of  the 
Governors,  Docket  No.  .V1C96-2 
Attachment  B  to  the  Decision  of  the 
Governors   Docket  No.  MC96-2 
Attachmeni  One  to  Resolution  No.  96- 
4 

Attachment  A  to  the  Decision  of  the 
Governors 

Changes  in  Pennanent  Rates 

Docket  No.  MC96-2 

Standard  Mail  Rate  Schedule  321. 4A 
Nonprofit  Subclass 

Presort  Categories '  Full  Rates 


/ 

Proposed 

rate 

(cents) 

Letter  Size: 

Piece  Rate: 

Basic „ „ 

13.8 

3/5-Dtg«  

^2.0 

Destmation  Errtry  Discount  per 
Piece: 
BMC „„ „ 

Non-Letter  Size: 
Piece  Rate: 
Minimum  per  Piece:  ^ 

Basic 

3/5-Oigit  

Destinabon     Entry     Discount 
per  Piece: 
BMC »_.~..M.......M.... 

Pound  Rate  2  ^. 

Plus  per  Piece  Rate: 

Basic - 

-""  "•«••  

Destination     Entry    Discount 
per  Pourxl: 

BMC „ 

SCF  


Proposed 

rate 

(cents) 


1,3 
1.8 


20.1 
14,9 


1.3 

1.8 
48.4 

10.0 
4.8 


62 

8.8 


Schedule  321 ,4A  Notes 

''  A  fee  of  $85.00  must  be  paid  once  each 
12-month  period  for  each  bulk  mailing 
permit 

2  Mailer  pays  either  the  minimum  piece 
rate  or  the  pound  rate,  whichever  is  higher. 

Standard  Mail  Rate  Schedule  321.4B 
.Nonprofit  Subclass 

Automation  Categories '  Full  Rates 


Proposed 

Rate 
(cents) 

Letter  Size:  2 
Piece  Rate: 

Basic  Letter  3  

3-Digit  Letter" „ 

5-Digit  Letters  

Destination  Entry  Discount  per 
Piece: 
BMC  

10,5 

10.1 

8.8 

1.3 

SCF 

1.8 

Flat  Size:* 
Piece  Rate: 
Minimum  per  Piece: ' 

Basic  Flat"  

17.7 

3/5-Digit  Flats  

Destination     Entry     Discount 
per  Piece: 
BMC 

Pound  Rate^  ^ 

Plus  per  Piece  Rate: 

Basic  Flat 

12.5 

1.3 

1,8 
48.4 

7.6 

3/5-Digit  Flat 

2.4 

Destination     Entry     Discount 
per  Pound: 

BMC  ..„ 

SCF  

62 
8.8 

SdMdule  321 .4B  NMes 

•A  fee  of  $85,00  must  be  paid  once  each 
12-month  period  for  each  bulls  mailing 
permit. 

^  For  letter-size  automation  pieces  meeting 
applicable  Postal  Service  regulations. 


AOARR 


I7a<4a..nl       O. 


;c*«.    /    \/,nl      c-i      Kl^     -I  en     / 
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^  Rate  applies  to  letter-size  automation 
mail  not  mailed  at  3-ciigit.  5-digit  or  carrier 
route  rates. 

*  Rate  applies  to  lerter-size  automation 
mai!  presorted  to  single  or  multiple  three- 
digit  ZIP  Code  destinations  as  prescribed  bv 
the  Postal  Service  • 

^  Rate  applies  to  letter-size  automation 
rnaii  presorted  to  single  or  multiple  five-digit 
ZIP  Code  destinations  as  prescribed  bv  the 
Postal  Service, 

''  For  fiat-size  automation  maii  meeting 
applicable  Postal  Ser\'ice  regulations 

^  Mailer  pays  minimum  piece  rate  or 
pound  rate,  whichever  is  higher 

*  Rate  applies  to  flat-size  automation  man 
not  mailed  at  3' 5-digit  rate 

"  Rate  applies  to  flat-size  automation  mail 
presorted  to  single  or  multiple  three-  and 
five-digit  ZIP  Code  destinations  as  specified 

Standard  Mail  Rate  Schedule  321.5 
-Nonprofit  Enhanced  Carrier  Route 
Subclass ' 

Full  Rates 


Letter  Size: 
Piece  Rate: 

Basic 

Baste  Automated  Letter  2 

High  Density  „.. 

Saturation 

Destination    Entry    Discount    per 
Piece; 

BMC 

SCF  

DDU3 

Nk>n-Letter  Size 
Piece  Rate 
Minimum  per  Piece:* 

Basic  

high  Densit>  

Saturation  

Destination     Entry    Discount 
per  Piece: 

BMC 

SCF  

DDU3 ,„.. 

Pound  Rate"    

Plus  per  Piece  Rate: 

Basic 

High  Density „ 

Saturation  

Destination     Entry     Discount 
per  Pound; 

BMC _ 

SCF  

DDU3 


Proposed 

rate 

(cents) 


9.9 
8.5 

9.3 
8.7 


1.3 

1.8 
2.4 


10.7 

10.0 

9.4 


1.3 

1.8 

2.4 

45.1 

1.3 
0.6 
0.0 


6.2 

8.8 

11.4 


Schedule  321.5  Notes 

'  A  fee  of  $85.00  must  be  paid  each  12- 
month  period  for  each  bulk  mailing  p>erniit. 

^Rate  applies  to  letter-size  automation  maii 
presorted  to  routes  specified  by  the  Postal 

Service. 
^  Applies  only  to  enhanced  carrier  route 

mail. 

■*  Mailer  pays  either  the  minimum  piece 
rate  or  the  pound  rate,  whichever  is  higher. 


Periodicals  Rate  Schedule  423.2  Within 
County 

Full  Rates 


Postaoe 

I  ■■ 

rate  unit 

...ents 

Per  Pound 

Generai 

Pound 

12.6 

Deliver^  Office '   

Pound 

11.6 

Per  Piece 

Required  Presort 

Piece  .... 

62 

Camer  Route  Presort 

Piece  .... 

4.4 

Per  Piece  Discounts: 

Delivery  Office  2  

Piece  .... 

0.3 

High  Density  2  

Piece  .... 

0.5 

Saturation  

Piece  .... 

0.7 

Automation  Discounts 

tor  Autorriation  Con> 

patibte  Maii " 

'-rom  r-iequfrec 

3-Dign 

Piece     . 

0.4 

Prebarcoded 

Letter  Size. 

5-Digit 

Piece 

1.7 

Prebarcoded 

Lener  Size 

3/5  Prebarcoded 

Piece  .... 

1.5 

Flats. 

^  Applicabte  only  to  the  pound  charge  of  car- 
rier route  (lncludir>g  high  density  artd  satura- 
tion) presorted  pieces  tc  be  delivered  within 
ttie  delivery  area  of  the  originating  post  office 

^  Applicabie  only  to  came'  presoriec  pteces 
to  be  delivered  within  the  delivery  area  o'  the 
originating  post  office 

3  Applicable  only  tc  nigh  densrry  rnan  de- 
ducted from  camer  presorted  p<eces 

"For  automation  conipatibie  pteces  meeting 
applicable  Postal  Service  regulations. 

Periodicals  Rate  Schedule  423.3 
Publications  of  Authorized  Nonprofit 
Organizations '" 

Full  Rates ' 


Per  Pound: 
Nonadvertising  portion: 
Advertising  portion  » 

Delivery  Office-"  

SCF  3 

1&2 , 

3  

4  

5  

6  

7  „ 

8  

Pe'  Piece: 

Less  Nonadvertising 

'^  actor  O'"" 
Reduirec  P'-eparation^ 
Presoaed  to  3-digit 

citY/5-digit. 
Presorted  to  CaTie' 

Route 
Discounts 

Prepared  to  Delivery 
Office  2. 

Prepared  to  SCF''  ... 

High  DensiryS 

Saturation '  


Postage 
rate  unit 


Pound 

Pound 
Pound 
Round 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 


Piece  ... 
Piece  ... 

Piece  ... 


Piece  ... 

Piece... 
Piece  ... 
Piece... 


Cents 


14.2 

16.9 
19.0 
21.4 
22.4 
25.1 
29.2 
33.6 
38.8 
432 

4.2 

21.9 
17.4 

10.7 


1.2 

0.6 
0.7 

2.1 


Postage 
rate  unit 

Cents 

Automatiop  Discounts 

tor  Automatior  Corrv 

:')atib(e  Mar  ' 

P.'on"  p,e<:wec 

•""etia '■coded 

Piece  .... 

3.0 

Letter  Size. 

rTeoafoooed 

Piece.... 

^4 

Ftets. 

From  3/5  Digit 

3-Oigit 

riece  .... 

2.3 

Preterooded 

LMterSize. 

&4)igtt 

riece  .... 

2.3 

Prebarcooed 

UttorSize. 

Om  lltl  ■  ^ i  II    J 

Piece.... 

2.4 

Flats. 

Sdiedule  423.3  Notes 

'  Charges  are  computed  by  adding  the 
appropriate  per-piece  charge  to  the  sum  of 
the  nonadvertising  portion  and  the 
advertising  portion,  as  applicable. 

^  Applies  to  carrier  route  (including  high 
density  and  saturation)  mail  delivered  widiin 
the  delivery  area  of  the  originating  post 
office. 

^  Applies  to  mail  delivered  within  the  SCF 
area  of  the  originating  SCF  office. 

*  For  postage  calculation,  multiply  the 
proportion  of  nonadvertising  content  by  this 
factor  and  subtract  from  the  applicable  piece 
rate. 

'  Mail  presorted  to  3-digit  (other  than  3- 
digit  city),  SCF,  states,  or  mixed  states. 

■  Applicable  to  high  density  mail,  deducted 
from  carrier  route  presort  rate. 

^Applicable  to  saturation  mail,  deducted 
from  carrier  route  presort  rate. 

•  For  automation  compatible  mail  meeting 
applicable  Postal  Service  regulations. 

■Not  applicable  to  publications  containing 
10  jaercent  or  less  advertising  content. 

'"If  qualified,  nonprofit  publications  may 
use  Within-County  rates  for  applicable 
portions  of  a  mailing. 

■Xttarhmpnt  B  to  the  Dwision  of  the 
LrO\  ernor<. 

Change*  m  tne  i)omp«!tic  Mail 
Qassification  Schedule  ^ 

Docket  No.  MC96-2 

Amend  the  Standard  Mail 
Classification  Schedule  by  Inserting  the 
Italicized  Text  and  Deleting  the  Text  in 
Brackets,  as  Follows: 


321.1     Single  Piece  Subclass 

321.11    Definition.  The  Single  Piece 
subclass  consists  of  Standard  Mail 
weighing  less  than  16  ounces  that  is  not 
mailed  under  sections  321.2,  321.3. 
321.4.  321.5  or  323. 


321.2    Regular  Subclass 

321.21     General.  (Definition.)  The 
Regular  subclass  consists  of  Standard 
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Mail  weighing  less  than  16  ounces  that 
is  not  mailed  under  sections  321.1, 
321.3.  321  4,  J2J.5or323.  [,  and  that: 

a.  Is  prepared  in  a  mailing  of  at  least  200 
addressed  pieces  or  50  pounds  of  addressed 
pieces: 

b.  Is  presorted,  marked,  and  presented  as 
prescribed  by  the  Postal  Service;  and 

c.  Meets  the  machinability.  addressing,  and 
other  preparation  requirements  prescribed  by 
the  Postal  Service.) 

321.22     (Regular]  Presort  Rate 
Categories. 

321.221     General.  The  presort  rate 
categories  apply  to  Regular  subclass 
mail  that: 

a  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces: 

b.  Is  presorted,  marked,  and  presented 
as  prescribed  by  the  Postal  Service;  and 

c.  Meets  the  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Sen^ice. 

321222(1]     Basic  [Sortation]  Rate 
Categor(yl/es  The  basic  rate  categories 
apply  to  presort  rate  category  mail  not 
mailed  under  section  321.223.  (Mailers 
must  sort  Regular  subclass  mail  as 
prescnbed  by  the  Postal  Service.  Mail 
which  IS  not  presorted  to  three-digit  or 
five-digit  ZIP  Code  areas  or  to  carrier 
routes  qualifies  for  the  basic  rates  in 
Rate  Schedule  321. 2A.) 

{Ed.  Note:  Existing  321.222  is  renumbered 
321.232  with  modifications} 

321  223     Three-  and  Five-Digit 
(Presort  Level]  Rate  Categor[ylies.  The 
three-  and  five-digit  (presort  levelj  rate 
categorlyjjps  appl(iesly  to  presort  rate 
categor,-  [Regular  subclass]  mail 
presorted  to  single  or  multiple  three- 
and  five-digit  ZIP  Code  destinations(,] 
as  prescribed  by  the  Postal  Service. 

{Ed  Note  Existing  321.23  is  renumbered 
321.24) 

321.23    Automation  Rate  Categories 

321.231     General .  The  automation 
rate  categories  apply  to  Regular  subclass 

mail  that: 

a  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces: 

b.  Is  presorted,  marked,  and  presented 
as  prescnbed  by  the  Postal  Service; 

c.  Bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service: 

d.  .Ueets  the  machinability, 
addressing,  barcoding,  and  other 
preparation  requirements  prescribed  by 
the  Postal  Semce. 

[321  222]  321  232  Basic  [Sortation. 
Pre-]Barcoded  Rate  Category,  The  basic 
(sortation,  pre-Jbarcoded  rate  category 


applies  to  letter-size  automation  rate 
category  mail  not  mailed  under  section 
321.233  or  321.234.  [mail  mailed  under 
section  321.21  which  bears  a  barcode 
representing  not  more  than  1 1  digits 
(not  including  "correction"  digits)  as 
prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding 
specifications,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service.) 

(321.224)  321.233    Three-Digit 
(Presort  Level,  Pre-)Barcoded  Rate 
Category.  The  three-digit  (presort  level, 
pre-]barcoded  rate  category  applies  to 
letter-size  automation  rate  category  mail 
(mailed  under  section  321.21  which  is) 
presorted  to  single  or  multiple  three- 
digit  ZIP  Code  destinations  as 
prescribed  by  the  Postal  Sendee,  (three 
digits,  which  bears  a  barcode 
representing  not  more  than  11  digits 
(not  including  "correction"  digits)  as 
prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service] 

(321.225)  321.234    Five-Digit  [Presort 
Level,  Pre-JBarcoded  Rate  Category.  The 
five-digit  (presort  level,  pre-Jbarcoded 
rate  category  applies  to  letter-size 
automation  rate  category  mail  (mailed 
under  section  321.21  which  is] 
presorted  to  single  or  multiple  five-digit 
ZIP  Code  destinations  as  prescribed  by 
the  Postal  Service,  (five  digits,  which 
bears  a  barcode  representing  not  more 
than  11  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service,  and  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service.) 

321 .235    Basic  Barcoded  Flats  Rate 
Category.  The  basic  barcoded  flats  rate 
category  applies  to  flat-size  automation 
rate  category  mail  not  mailed  under 
section  321.236. 

(321.226)  321.236    Three-  and  Five- 
Digit  (Presort  Level,  Pre-)Barcoded  Flats 
Rate  Category.  The  three-  and  five-digit 
(presort  level,  pre-)barcoded  flats  rate 
category  applies  to  flat-size  automation 
rate  cotego/y  mail  [mailed  under  section 
321.21  which  is)  presorted  to  single  or 
multiple  three-  and  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service,  (.which  bears  a  barcode 
representing  not  more  than  11  digits 
(not  including  "correction"  digits)  as 
prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability. 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service.) 


[321.23]  32J.24    Destination  Entry 
Discounts,  Destination  entry  discounts 
apply  to  Regular  subclass  mail  prepared 
as  prescnbed  by  the  Postal  Service  and 
addressed  for  delivery  within  the 
service  area  of  the  BMC  (or  auxiliary 
service  facility),  dt  sectional  center 
facility  (SCF),  at  which  it  is  entered,  as 
defined  by  the  Postal  Service. 

321.3     Enhanced  Carrier  Route 
Subclass 

321.31     Definition  The  Enhanced 
Carrier  Route  subclass  consists  of 
Standard  Mail  weighing  less  than  16 
ounces  that  is  not  mailed  under  section 
321.1,  321.2.  321.4,  321.5  or  323,  and 
that: 

a.  Is  prepared  in  a  mailing  of  at  least  200 
addressed  pieces  or  50  pounds  of  addressed 
pieces; 

b.  Is  prepared,  marked,  and  presented  as 
prescribed  by  the  Postal  Service; 

c.  Is  presorted  to  carrier  routes  as 
prescribed  by  the  Postal  Service: 

d.  Is  sequenced  as  prescribed  by  the  Postal 
Service;  and 

e.  Meets  the  machinability.  addressing,  and 
other  preparation  requirements  prescribed  by 
the  Postal  Service, 


321.4     Nonprofit  Subclass 

321.41     [Definition 

321.411]     General .  The  Nonprofit 
subclass  consists  of  Standard  Mail 
weighing  less  than  16  ounces  that  is  not 
mailed  under  section  321  1.  321.2, 
321.3,  321  5  or  323,  and  that  is 
[prepared  in  quantities  of  at  least  50 
pounds  or  200  pieces,  presorted  and 
marked  as  prescribed  by  the  Postal 
Service,  and]  mailed  by  authorized 
nonprofit  organizations  or  associations 
of  the  following  types: 

a.  Religious,  as  defined  in  section 
1009. 

b.  Educational,  as  defined  in  section 
1009, 

c.  Scientific,  as  defined  in  section 
1009. 

d.  Philanthropic,  as  defined  in  section 
1009, 

e.  Agricultural,  as  defined  in  section 
1009, 

f.  Labor,  as  defined  in  section  1009, 

g.  Veterans',  as  defined  in  section 
1009. 

h.  Fraternal,  as  defined  in  section 
1009. 

i.  Qualified  political  committees, 

/.  State  or  local  voting  registration 
officials  when  making  a  mailing 
required  or  authorized  by  the  National 
Voter  Registration  Act  of  1993. 

3  2 1 . 4 1 1  [  2  j     Qualified  Political 
Committees.  [Nonprofit  Organizations 
and  Associations.  Nonprofit 
organizations  or  associations  are 
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organizations  or  associations  not 
organized  for  profit,  none  of  the  net 
income  of  which  benefits  any  private 
stockholder  or  individual,  and  which 
meet  the  qualifications  set  forth  below 
for  each  type  of  organization  or 
association  The  standard  of  primary 
purpose  applies  to  each  type  of 
organization  or  association,  except 
veterans'  and  fraternal.  The  standard  of 
primary  purpose  requires  that  each  type 
of  organization  or  association  be  both 
organized  and  operated  for  the  pnmar\ 
purpose  The  following  are  the  types  of 
organizations  or  associations  which  may 
qualify  as  authorized  nonprofit 
organizations  or  associations. 

a.  Rehgious.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following- 

i.  To  conduct  rehgious  worship; 

ii.  To  support  the  religious  activities 
of  nonprofit  organizations  whose 
primary'  purpose  is  to  conduct  religious 
worship. 

iii  To  perform  instruction  in,  to 
disseminate  information  about,  or 
otherwise  to  further  the  teaching  of 
particular  religious  faiths  or  tenets. 

b  Educational  A  nonprofit 
organization  whose  primary  purpose  is 
one  of  the  following: 

i.  The  instruction  or  training  of  the 
individual  for  the  purpose  of  improving 
or  developing  his  capabilities; 

ii.  The  instruction  of  the  pubUc  on 
subjects  beneficial  to  the  community. 
An  organization  may  be  educational 
even  though  it  advocates  a  particular 
position  or  viewpoint  so  long  as  it 
presents  a  sufficiently  full  and  fair 
exposition  of  the  pertinent  facts  to 
permit  an  individual  or  the  public  to 
form  an  independent  opinion  or 
conclusion.  On  the  other  hand,  an 
organization  is  not  educational  if  its 
principal  function  is  the  mere 
presentation  of  unsupported  opinion. 

c.  Scientific.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following 

i.  To  conduct  research  in  the  applied, 
pure  or  natural  sciences; 

ii.  To  disseminate  systematized 
technical  information  dealing  with 
applied,  pure  or  natural  sciences. 

d  Philanthropic.  A  nonprofit 
organization  pnmanly  organized  and 
operated  for  purposes  beneficial  to  the 
public.  Philanthropic  organizations 
include,  but  are  not  limited  to, 
organizations  which  are  organized  for: 

i.  Relief  of  the  poor  and  distressed  or 
of  the  underprivileged: 

ii.  Advancement  of  religion; 

iii.  Advancement  of  education  or 
science; 

iv.  Erection  or  maintenance  of  public 
buildings,  monuments,  or  works; 


V.  Lessening  of  the  burdens  of 
government; 

VI  Promotion  of  social  welfare  by 
organizations  designed  to  accomplish 
an\  of  the  above  purposes  or: 

(aj  To  lessen  neighborhood  tensions; 

(B)  To  eliminate  prejudice  and 
discrimination. 

(C)  To  defend  human  and  dvil  rights 
secured  by  law;  or 

(D)  To  combat  community 
deterioration  and  juvenile  delinquency. 

e  .^gncultural.  A  nonprofit 
organization  whose  primary  purpose  is 
the  betterment  of  the  conditions  of  those 
engaged  in  agricultural  piursuits,  the 
improvement  of  the  grade  of  their 
products,  and  the  development  of  a 
higher  degree  of  efficiency  in 
agriculture.  The  organization  may 
advance  agricultural  interests  through 
educational  activities;  the  holding  of 
agricultvu^l  fairs;  the  collection  and 
dissemination  of  information 
concerning  cultivation  of  the  soil  and  its 
fruits  or  the  harvesting  of  marine 
resources;  the  rearing,  feeding,  and 
management  of  livestock,  poultry,  and 
bees,  or  other  activities  relating  to 
agricultural  interests.  The  term 
agricultural  nonprofit  organization  also 
includes  any  nonprofit  organization 
whose  primary  purpose  is  the  collection 
and  dissemination  of  information  or 
materials  relating  to  agricultiual 
pursuits. 

f.  Labor  A  nonprofit  organization 
whose  primary  purpose  is  the 
betterment  of  the  conditions  of  workers. 
Labor  organizations  include,  but  are  not 
limited  to.  organizations  in  which 
employees  or  workmen  participate, 
whose  primary  purpose  is  to  deal  with 
employers  concerning  grievances,  labor 
disputes,  wages,  hours  of  employment 
and  working  conditions. 

g.  Veterans'  A  nonprofit  organization 
of  veterans  of  the  armed  services  of  the 
United  States,  or  an  auxiliary  imit  or 
society  of,  or  a  trust  or  foimdation  for, 
any  such  post  or  organization. 

h.  Fraternal  A  nonprofit  organization 
which  meets  all  of  the  followdng  criteria: 

i.  Has  as  its  primary  purpose  the 
fostering  of  brotherhood  and  mutual 
benefits  among  its  members; 

ii.  Is  organized  under  a  lodge  or 
chapter  system  with  a  representative 
form  of  government; 

iii.  Follows  a  ritualistic  format;  and 

iv.  Is  comprised  of  members  who  are 
elected  to  membership  by  vote  of  the 
members. 

i.  Qualified  political  committees.]  The 
term  "quaUfied  political  committee" 
means  a  national  or  State  committee  of 
a  political  party,  the  Republican  and 
Democratic  Senatorial  Campaign 
Committees,  the  Democratic  National 


Congressional  Committee,  and  the 
Nation&i  Repubhcan  Congressional 
Committee: 

[i.]a.  The  term  "national  committee" 
means  the  organization  which,  by  virtue 
of  the  bylaws  of  a  political  party,  is 
responsible  for  the  day-to-day  operation 
of  such  political  party  at  the  national 
level;  and 

(ii.lfc.  The  term  "State  committee" 
means  the  organization  which,  by  virtue 
of  the  bylaws  of  a  pohtical  party,  is 
responsible  for  the  day-to-day  operation 
of  such  pohtical  party  at  the  State  level. 

321.412(J]  Limitation  on 
Authorization.  An  organization 
authorized  to  mail  at  the  nonprofit 
Standard  rates  for  qualified  nonprofit 
organizations  may  mail  only  its  own 
matter  at  these  rates.  An  organization 
may  not  delegate  or  lend  the  use  of  its 
permit  to  mail  at  special  Standard  rates 
to  any  other  person,  organization  or 
association. 

321.42    [Nonprofit]  Presort  Rate 
Categories 

321 .421    General.  The  presort  rate 
categories  apply  to  Nonprofit  subclass 
mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  prescribed  by  the  Postal  Service;  and 

c.  Meets  the  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

321.422(1]    Basic  [Sortation]  Rate 
Categories(y|.  The  basic  rate  categories 
apply  to  presort  rate  category  mail  not 
mailed  under  section  321.423.  (Mailers 
must  sort  Nonprofit  subclass  mail  as 
prescribed  by  the  Postal  Service.  Mail 
which  is  not  presorted  to  three-digit  or 
'  five-digit  ZIP  Code  areas  or  to  carrier 
routes  qualifies  for  the  basic  rates  in 
Rate  Schedule  321.4.] 

[321,422  Basic  Sortation.  ZIP -t- 4  Rate 
Category.  The  basic  sortation,  ZIP  +  4 
rate  category  appUes  to  mail  mailed 
imder  section  321.421  which  bears  a 
proper  ZIP  +  4  code  and  which  meets 
the  machinabiUty,  address  readability 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service.] 

[Ed.  Note:  Existing  321.423  is  renumbered 
321.432  with  inodificationsj 

321 ,425(4)    Three-  and  Five-Digit 
(Presort  Level]  Rate  Categorjes[y].  The 
three-  and  five-digit  (presort  level]  rate 
categorjes[y]  apply(ies]  to  presort  rate 
category  (Nonprofit  subclass]  mail 
(which  is]  presorted  to  single  or 
multiple  three-[digit  or]  and  five-digit 
ZIP  Code  destinations  (areas.  The  mail 
must  be  prepared  in  the  manner]  as 
prescribed  by  the  Postal  Service. 
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321.43    Automation  Rate  Categories 

321.431     General.  The  automation 
rate  categories  apply  to  Nonprofit 
subclass  mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces: 

b.  Is  presorted,  marked,  and  presented 
as  prescribed  by  the  Postal  Service; 

c.  Bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service. 

d.  Meets  the  machmability, 
addressing,  barcoding,  and  other 
preparation  requirements  prescribed  by 
the  Postal  Senice 

32\.432[22]     Basic  (Sortation,  Pre-] 
Bsrccdsd  PvSts  Cstp^^or^'.  Xtis  bssic 
[sortation.  pre-Ibarcoded  rate  category 
applies  to  letter-size  automation  rate 
categon,'  mail  not  mailed  under  section 
321.433  or  321.434.  (321.421  which 
bears  a  barcode  representing  not  more 
than  1 1  digits  {not  including 

correction"  digits)  as  prescribed  by  the 
Postal  Service,  and  which  meets  the 
machinability.  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service.) 

(321.425    Three- and  Five-Digit 
Presort  Level,  ZIP  -t-  4  Rate  Category. 
The  three-  and  five-digit  presort  level, 
ZIP  +  4  rate  categyrv  applies  to  mail 
mailed  under  section  321.424  which 
bears  a  proper  ZIP  ■♦•  4  code  and  which 
meets  the  machinability.  address 
readability  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service.! 

321.4J5[26j     Three-Digit  (Presort 
Level.  Pre-lBarcoded  Rate  Category.  The 
three-digit  [presort  level,  pre-]barcoded 
rate  category  applies  to  letter-size 
automation  rate  category  mail  [mailed 
under  section  321.424  which  is] 
presorted  to  single  or  multiple  three- 
digit  ZIP  Code  destinations  (three  digits, 
which  bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Ser\'ice,  and  which  meets  the 
machinability.  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements]  as  prescribed 
by  the  Postal  Service. 

321.4J4127]    Five-Digit  [Presort 
Level,  Pre-jBarcoded  Rate  Category.  The 
five-digit  [presort  level,  pre-]barcoded 
rate  categorv  applies  to  letter-size 
automation  rate  category  mail  [mailed 
under  section  321.424  which  is] 
presorted  to  single  or  multiple  five-digit 
ZIP  Code  destinations  [five  digits, 
which  bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 


Postal  Service,  and  which  meets  the 
machinabihty,  addressing,  and 
barcoding  specifications,  and  other 
preparation  requirements)  as  prescribed 
by  the  Postal  Service. 

(321.428    Carrier  Route  Presort  Level 
Rate  Category.  The  carrier  route  presort 
level  rate  category  appUes  to  Nonprofit 
subclass  mail  which  is  presorted  to  a 
carrier  route,  with  at  least  10  pieces  to 
each  carrier  route.  The  mail  must  be 
prepared  in  the  manner  prescribed  by 
the  Postal  Service.] 

321.435(29]  Basic  Barcoded  [Pre- 
barcoded]  Flats  Rate  Category.  The  basic 
barcoded  flats  rate  category  applies  to 
flat-size  automation  rate  category  mail 
not  mailed  under  section  321  436.  [The 
pre-barcoded  flats  rate  category  applies 
to  Nonprofit  subclass  flat  size  pieces 
which  are  properly  prepared  and 
presorted,  bear  a  barcode  as  prescribed 
by  the  Postal  Service,  and  meet  the  flats 
machinabihty  and  address  readabiUty 
specifications  of  the  Postal  Service. 
Such  flats  must  be  presented  for  mailing 
in  a  manner  which  does  not  require 
cancellation.) 

321.436  Three- and  Five-Digit 
Barcoded  Flats  Rate  Category.  The 
three-  and  five-digit  barcoded  flats  rate 
category  applies  to  flat-size  automation 
rate  category  mail  presorted  to  single  or 
multiple  three-  and  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service. 

(321.43  Nonprofit  Subclass  Discounts 

321.431  Saturation  Discount.  The 
saturation  discount  applies  to  Nonprofit 
subclass  mail  presented  in  a  carrier 
route  presort  mailing  which  is  walk 
sequenced  and  which  meets  the 
saturation  and  preparation  requirements 
prescribed  by  the  Postal  Service. 

321.432  125-Piece  Walk-sequence 
Discoimt.  The  125-piece  walk-sequence 
discount  applies  to  Nonprofit  subclass 
mail  presented  in  a  carrier  route  presort 
mailing  which  is  walk  sequenced  and 
contains  a  minimum  of  125  pieces  per 
carrier  route,  and  which  meets  the 
preparation  requirements  prescribed  by 
the  Postal  Service.] 

321.44(33)  Destination  Entry 
Discounts.  (The  d]Destination  entry 
discounts  apply(ies)  to  Nonprofit 
subclass  mail  prepared  as  prescribed  by 
the  Postal  Service  and  addressed  [which 
is  destined]  for  deUvery  within  the 
service  area  of  the  BMC  (or  auxihary 
service  facihty)[,)  or  sectional  center 
facihty  (SCF)[,  or  destination  deUvery 
unit  (DDU)]  at  which  it  is  entered,  as 
defined  by  the  Postal  Service. 


321.5  Nonprofit  Enhanced  Carrier 
Route  Subclass 

321.51  Definition.  The  Nonprofit 
Enhanced  Carrier  Route  subclass 
consists  of  Standard  Mail  weighing  less 
than  16  ounces  that  is  not  mailed  under 
section  321.1.  321.2.  321.3.  321.4  or  323, 
that  is  mailed  by  authorized  nonprofit 
organizations  or  associations  (as 
defined  in  section  321.41)  under  the 
terms  and  limitations  stated  in  section 
321.412.  and  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces: 

b.  Is  prepared,  marked,  and  presented 
as  prescribed  by  the  Postal  Sennce; 

c.  Is  presorted  to  carrier  routes  as 

nrac/^riho/^  Kir  fl^o   Qncfn)   Qar^rino' 

d.  Is  sequenced  as  prescribed  by  the 
Postal  Service:  and 

e.  Meets  the  machinability. 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Senice. 

321.52  Basic  Rate  Category.  The 
basic  rate  category  applies  to  Nonprofit 
Enhanced  Carrier  Route  subclass  mail 
not  mailed  under  section  321.53.  321.54 
or321.55 

321 .53  Basic  Pre-Barcoded  Rate 
Category.  The  basic  pre-barcoded  rate 
category  applies  to  letter-size  Nonprofit 
Enhanced  Carrier  Route  subclass  mail 
which  bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction  "  digits),  as  prescribed  by  the 
Postal  Sen'ice.  and  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Senice. 

321.54  High  Density  Rate  Category. 
The  high  density  rate  category  applies  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  presented  in  walk- 
sequence  order  and  meeting  the  high 
density  requirements  prescribed  by  the 
Postal  Service. 

321.55  Saturation  Rate  Category.  The 
saturation  rate  category  applies  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  presented  in  walk- 
sequence  order  and  meeting  the 
saturation  requirements  prescribed  by 
the  Postal  Senice. 

321.56  Destination  Entry  Discounts. 
Destination  entry  discounts  apply  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  prepared  as  prescribed  by 
the  Postal  Service  and  addressed  for 
delivery  within  the  service  area  of  the 
BMC  (or  auxiliary  service  facility), 
sectional  center  facility  (SCF),  or 
destination  delivery  unit  (DDU)  at  which 
it  is  entered,  as  defined  by  the  Postal 
Service. 
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323  2  Librar>' Subclass 
***** 

323.212  Definition  of  Nonprofit 
Organizations  and  Associations. 
Nonprofit  organizations  or  associations 
are  defined  in  section  1009. 
[organizations  or  associations  not 
organized  for  profit,  none  of  the  net 
mcome  of  which  'benefits  any  private 
stoclcholder  or  individual,  and  which 
meet  the  qualifications  set  forth  below 
for  each  type  of  organization  ou 
association.  The  standard  of  primary 
purpose  apphes  to  each  type  of 
organization  or  association,  except 
veterans'  and  fraternal.  The  standard  of 
primary  purposes  requires  that  each 
type  of  organization  or  association  be 
uulii  urgauized  and  operated  for  the 
primary  purpose.  The  following  are  the 
types  of  organizations  or  associations 
which  may  qualify  as  authorized 
nonprofit  organizations  or  associations: 

a  Religious.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  religious  worship; 

ii.  To  support  the  rehgious  activities 
of  nonprofit  organizations  whose 
primary  purpose  is  to  conduct  religious 
worship: 

iii.  To  perform  instruction  in,  to 
disseminate  information  about,  or 
otherwise  t(.)  further  the  teaching  of 
particular  rehgious  faiths  or  tenets. 

b.  Educational.  A  nonprofit 
organization  whose  primarv'  purpose  is 
one  of  the  following: 

1.  The  instruction  or  training  of  the 
individual  for  the  purpose  of  improving 
or  developing  his  capabilities; 

li.  The  instruction  of  the  public  on 
subjects  beneficial  to  the  community. 

.^n  organization  may  be  educational 
even  though  it  advocates  a  particular 
position  or  viewpoint  so  long  as  it 
presents  a  sufficiently  full  and  fair 
exposition  of  the  pertinent  facts  to 
permit  an  individual  or  the  public  to 
form  an  independent  opinion  or 
conclusion.  On  the  other  hand,  an 
organization  is  not  educational  if  its 
principal  function  is  the  mere 
presentation  of  unsupported  opinion. 

c.  Scientific.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  research  m  the  applied, 
pure  or  natural  sciences; 

ii.  To  disseminate  systematized 
technical  information  dealing  with 
applied,  pure  or  natural  sciences. 

d.  Philanthropic.  A  nonprofit 
organization  primarily  organized  and 
operated  for  purposes  beneficial  to  the 
public.  Philanthropic  organizations 
include,  but  are  not  Umited  to, 
organizations  which  are  organized  for: 


i.  Relief  of  the  poor  and  distressed  or 
of  the  underprivileged; 

ii.  Advancement  of  religion; 

iii.  Advancement  of  education  or 
science; 

iv.  Erection  or  maintenance  of  public 
buildings,  monuments,  or  works; 

V.  Lessening  of  the  burdens  of 
government; 

vi.  Promotion  of  social  welfare  by 
organizations  designed  to  accomplish 
any  of  the  above  purposes  or: 

(A)  To  lessen  neighborhood  tensions; 

(B)  To  eliminate  prejudice  and 
discrimination; 

(C)  To  defend  human  and  civil  rights 
secured  by  law;  or 

(D)  To  combat  community 
deterioration  and  juvenile  delinquency. 

e.  Agricultural.  A  nonprofit 
organization  whose  primary  purpose  is 
the  betterment  of  the  conditions  of  those 
engaged  in  agricultural  pursuits,  the 
improvement  of  the  grade  of  their 
products,  and  the  development  of  a 
higher  degree  of  efficiency  in 
agriculture.  The  organization  may 
advance  agricultural  interests  through 
educational  activities;  the  holding  of 
agricultmal  fairs;  the  collection  and 
dissemination  of  information 
concerning  cultivation  of  the  soil  and  its 
firuits  or  the  harvesting  of  marine 
resources;  the  rearing,  feeding,  and 
management  of  hvestock,  poultry,  and 
bees,  or  other  activities  relating  to 
agricultiu^l  interests  The  term 
agricultiuBl  nonprofit  organization  also 
includes  any  nonprofit  organization 
whose  primary  purpose  is  the  collection 
and  dissemination  of  information  or 
materials  relating  to  agricultural 
pursuits. 

f.  Labor.  A  nonprofit  organization 
whose  primary  purpose  is  the 
betterment  of  the  conditions  of  workers. 
Labor  organizations  include,  but  are  not 
limited  to,  organizations  in  which 
employees  or  workmen  participate, 
whose  primary  purpose  is  to  deal  vnth 
employers  concerning  grievances,  labor 
disputes,  wages,  hours  of  employment 
and  working  conditions. 

g.  Veterans'.  A  nonprofit  organisation 
of  veterans  of  the  armed  services  of  the 
United  States,  or  an  auxiliary  unit  or 
society  of,  or  a  trust  or  foundation  for, 
any  such  f>ost  or  organization. 

h.  Fraternal.  A  nonprofit  organization 
which  meets  all  of  the  following  criteria: 

i.  Has  as  its  primary  purpose  the 
fostering  of  brotherhood  and  mutual 
benefits  among  its  members; 

ii.  Is  organized  under  a  lodge  or 
chapter  system  with  a  representative 
form  of  government; 

iii.  Follows  a  ritualistic  format;  and 


iv.  Is  comprised  of  members  who  are 
elected  to  membership  by  vote  of  the 
members.) 


330  Physical  Limitations 

331  Size 

Standard  Mail  may  not  exceed  108 
inches  in  length  and  girth  combined. 
Additional  size  limitations  apply  to 
individual  Standard  Mail  subclasses. 
The  maximum  size  for  mail  presorted  to 
carrier  route  in  the  Enhanced  Carrier 
Route  and  Nonprofit  Enhanced  Carrier 
Route  subclasses  is  14  inches  in  length, 
11.75  inches  in  width,  and  0.75  inch  in 
thickness.  For  merchandise  samples 
mailed  v^th  detached  address  cards,  the 
carrier  route  maximum  dimensions 
apply  to  the  detached  address  cards  and 
not  to  the  samples. 
***** 

340  Postage  and  Preparation 

341  Postage 

Postage  must  be  paid  as  set  forth  in 
section  3000.  When  the  postage 
computed  at  a  SinglePiece,  Regular. 
Enhanced  Carrier  Route,  (or)  Nonprofit 
or  Nonprofit  Enhanced  Carrier  Route 
Standard  rate  is  higher  than  the  rate 
prescribed  in  any  of  the  Standard 
subclasses  listed  in  322  or  323  for  which 
the  piece  also  qualifies  (or  would 
qualify,  except  for  weight),  the  piece  is 
eligible  for  the  apphcable  lower  rate.  All 
mail  mailed  at  a  bulk  or  presort  rate 
must  have  postage  paid  in  a  manner  not' 
requiring  cancellation. 

344    Attachments  and  Enclosures 

344.1     Single  Piece,  Regular, 
Enhanced  Carrier  Route,  [and]  Nonprofit 
and  Nonprofit  Enhanced  Carrier  Route 
Subclasses  (section  321) 

***** 

344.21     General.  First-Class  Mail  or 
Standard  Mail  from  any  of  the 
subclasses  listed  in  section  321  (Single 
Piece,  Regular,  Enhanced  Carrier  Route, 
[or)  Nonprofit  or  Nonprofit  Enhanced 
Carrier  Route)  may  be  attached  to  or 
enclosed  in  Standard  Mail  mailed  under 
sections  322  and  323.  The  piece  must  be 
marked  as  prescribed  by  the  Postal 
Service.  Except  as  provided  in  sections 
344.22  and  344.23,  additional  postage 
must  be  paid  for  the  attachment  or 
enclosure  as  if  it  had  been  mailed 
separately.  Otherwise,  the  entire 
combined  piece  is  subject  to  the  First- 
Class  or  section  321  Standard  rate  for 
which  it  qualifies  (unless  the  rate 
applicable  to  the  host  piece  is  higher), 
or,  if  a  combined  piece  with  a  section 
321  Standard  Mail  attachment  or 


42470 


Federal  Register  /  Vol.  61,  No.  159  /  Thursday,  August  15,  1996  /  Notices 


enclosure  weighs  16  ounces  or  more,  the 
piece  IS  subiect  to  the  Parcel  Post  rate 
for  which  it  qualifies 

*         «         *         «         • 

353.1     Single  Piece.  Regular. 
Enhanced  Carrier  Route,  [and]  Nonprofit 
and  Sonprofit  Enhanced  Carrier  Route 
Subclasses  (section  321) 

Undeliverable-as-addressed  Standard 
Mail  mailed  under  section  321  will  be 
returned  on  request  of  the  mailer,  or 
forwarded  and  returned  on  request  of 
the  mailer,  lindeliverable-as-addressed 
combined  First-Class  and  Standard 
pieces  will  be  returned  as  prescribed  by 
the  Postal  Service  The  Single  Piece 
Standard  rate  is  charged  for  each  piece 
receiving  return  only  service  Charges 
for  forwarding-and-retum  service  are 
assessed  only  on  those  pieces  which 
cannot  be  forwarded  and  are  returned. 
The  charge  for  those  returned  pieces  is 
the  appropriate  Single  Piece  Standard 
rate  for  the  piece  plus  that  rate 
multiplied  by  a  factor  equal  to  the 
number  of  section  321  Standard  pieces 
nationwide  that  are  successfully 
forwarded  for  everv  one  piece  that 
cannot  be  forwarded  and  must  be 
returned. 


360  .\ncillary  Services 

361  All  Subclasses 

All  Standard  Mail  will  receive  the 
following  services  upon  payment  of  the 
appropriate  fees; 


Servce 


a  Address  correction  

b.  Certificates  of  mailing  indicating 

ttiat     a     specified     numoer     of 

pieces  has  t>een  maiied. 


Sched- 
ule 


SS-1 
SS-4 


Certificates  of  mailing  are  not 
available  for  Regular  Enhanced  Carrier 
Route,  landi  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Route  subclass  mail 
when  postage  is  paid  by  permit  imprint. 
*         *         *         •        ♦ 

370     Rates  and  Fees 

The  rates  and  fees  for  Standard  Mail 
are  set  forth  as  follows: 


a.  Single  Piece  subclass 

b.  Regular  sutxiass 

c.  EnharKed    Garner   Route   sdb- 
class. 

d  NJonprofit  subclass 

e      Nonprofit     Enhanced     Camer 
Route  subclass 

l{e\  Parcel  Post  sutxaass 

Basic  

Destination  BMC _ 


Sched- 
ule 


321.1 
321.2 
321.3 

321.4 
321.5 


322.1A 
322.1B 


0ff].  Bound  Printed  Matter  subclass 

Single  Piece 

Bulk  and  Camer  Route  „ 

tig].  Special  sutxiass  

(h).  Library  subclass  

fii-  Fees 


Sched- 
ule 


322.3A 

322.3B 

323.1 

323.2 

1000 


380    Authorizations  and  Licenses 

381     Regular,  Enhanced  Carrier 
Route,  [and]  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Route  Subclasses 

A  mailing  fee  as  set  forth  in  Rate 
Schedule  1000  must  be  paid  once  each 
year  by  mailers  of  Regular.  Enhanced 
Carrier  Route,  [and]  Nonprofit  and 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail. 
*        •        *        •        » 

Amend  the  Periodicals  Classification 
Schedule  by  hiserting  the  Italicized  Text 
and  Deleting  the  Text  in  Brackets,  as 
Follows: 

423    Preferred  Rate  Periodicals 


423.3    Nonprofit  Subclass 

(423.31    Definition.]  Nonprofit  mail 
is  Preferred  Rate  Periodicals  class  mail 
entered  by  authorized  nonprofit 
organizations  or  associations  of  the 
following  types: 

a.  Religious,  as  defined  in  section 
'  1009. 

b.  Educational,  as  defined  in  section 
1009, 

c.  Scientific,  as  defined  in  section 
1009. 

d.  Philanthropic,  as  defined  in  section 
1009. 

e.  Agricultural,  as  defined  in  section 
1009. 

f.  Labor,  as  defined  in  section  2009. 

g.  Veterans',  as  defined  in  section 
1009. 

h.  Fraternal,  as  defined  in  section 
1009,  and 

i.  Associations  of  rural  electric 
cooperatives, 

j.  One  publication,  which  contains  no 
advertising  (except  advertising  of  the 
publisher)  published  by  the  official 
highway  or  development  agencv  of  a 
state, 

k.  Program  announcements  or  guides 
published  by  an  educational  radio  or 
television  agency  of  a  state  or  political 
subdivision  thereof  or  bv  a  nonprofit 
educational  radio  or  television  station, 

1.  One  conservation  publication 
published  by  an  agency  of  a  state  which 
is  responsible  for  management  and 
conservation  of  the  fish  or  wildhfe 
rasouroes  of  such  state. 

(423.32    Definitions  of  Nonprofit 
Organizations  and  Associations 


Nonprofit  organizations  or  associations 
are  organizations  or  associations  not 
organized  for  profit,  none  of  the  net 
income  of  which  benefits  any  private 
stockholder  or  individual,  and  which 
meet  the  qualifications  set  forth  below 
for  each  type  of  organization  or 
association.  The  standard  of  primary 
purpose  applies  to  organizations  listed 
under  section  423.31a  through  f.  The 
standard  of  primary  purpose  requires 
that  each^type  of  organization  or 
association  be  both  organized  and 
operated  for  the  primary  purpose. 

a.  Religious.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  religious  worship: 
ii.  To  support  the  religious  activities 
of  nonprofit  organizations  whose 
primary  purpose  is  to  conduct  religious 
worship; 

iii.  To  perform  instruction  in,  to  ' 
disseminate  information  about,  or 
othenvise  to  further  the  teaching  of 
particular  religious  faiths  or  tenets. 

b.  Educational.  A  nonprofit 
organization  whose  primary  purpose  is 
one  of  the  following: 

i.  The  instruction  or  training  of  the 
individual  for  the  purpose  of  improving 
or  developing  his  capabilities; 

ii.  The  instruction  of  the  public  on 
subjects  beneficial  to  the  community. 

An  organization  may  be  educational 
even  though  it  advocates  a  particular 
position  or  viewpoint  so  long  as  it 
presents  a  sufficiently  full  and  fair 
exposition  of  the  pertinent  facts  to 
permit  an  individual  or  the  public  to 
form  an  independent  opinion  or 
conclusion.  On  the  other  hand,  an 
organization  is  not  educational  if  its 
principal  function  is  the  mere 
presentation  of  unsupported  opinion. 

c.  Scientific.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  research  in  the  applied, 
pure  or  natural  sciences; 

ii.  To  disseminate  systematized 
technical  information  dealing  with 
applied,  pure  or  natural  sciences. 

d.  Philanthropic.  A  nonprofit 
organization  primarily  organized  and 
operated  for  purposes  beneficial  to  the 
public.  Philanthropic  organizations 
include,  but  are  not  limited  to. 
organizations  which  are  organized  for: 

i.  Relief  of  the  poor  and  distressed  or 
of  the  underprivileged; 

ii.  Advancement  of  religion; 

iii.  Advancement  of  education  or 
science; 

iv.  Erection  or  maintenance  of  public 
buildings,  monuments,  or  works; 

v.  Lessening  of  the  burdens  of 
government; 
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vi.  Promotion  of  scx:ial  welfare  by 
organizations  designed  to  accomplish 
any  of  the  above  purposes  or; 

(a)  To  lessen  neighborhood  tensions; 

(b)  To  eliminate  prejudice  and 
discnmination. 

(c)  To  defend  human  and  civil  rights 
secured  by  law;  or 

(d)  To  combat  community 
deterioration  and  juvenile  delinquency. 

e  Agricultural.  A  nonprofit 
organization  whose  primary  purpose  is 
the  betterment  of  the  conditions  of  those 
engaged  in  agricultural  pursuits,  the 
improvement  of  the  grade  of  their 
products,  and  the  development  of  a 
higher  degree  of  efficiency  in 
agriculture.  The  organization  may 
advance  agricultuial  interests  through 
educational  activities;  the  holding  of 
agricultural  fairs;  the  collection  and 
dissemination  of  information 
concerning  cultivation  of  the  soil  and  its 
fruits  or  the  har\'esting  of  marine 
resources;  the  rearing,  feeding,  and 
management  of  livestock,  poultry,  and 
bees,  or  other  activities  relating  to 
agricultural  interests.  The  term 
agricultural  nonprofit  organization  also 
includes  any  nonprofit  organization 
whose  primary  purpose  is  the  collection 
and  dissemination  of  information  or 
materials  relating  to  agncultural 
pursuits. 

f.  Labor.  A  nonprofit  organization 
whose  primary  purpose  is  the 
betterment  of  the  conditions  of  workers. 
Labor  organizations  include,  but  are  not 
limited  to,  organizations  in  which 
employees  or  workmen  participate, 
whose  primary  purpose  is  to  deal  with 
employers  concerning  grievances,  labor 
disputes,  wages,  hours  of  employment 
and  working  conditions. 

g.  Veterans'.  A  nonprofit  organization 
of  veterans  of  the  armed  services  of  the 
United  States,  or  an  auxiliary  unit  or 
society  of.  or  a  trust  or  foundation  for, 
any  such  post  or  organization. 

h.  Fraternal  A  nonprofit  organization 
which  meets  all  of  the  following  criteria: 

i.  Has  as  its  primary  purpose  the 
fostering  of  brotherhood  and  mutual 
benefits  among  its  members; 

ii.  Is  organized  under  a  lodge  or  ^ 

chapter  svstem  with  a  representative 
form  of  government: 

iii.  Follows  a  ritualistic  format;  and 

iv.  Is  comprised  of  members  who  are 
elected  to  membership  by  vote  of  the 
members.] 

423.4    Classroom  Subclass 

Classroom  mail  is  (ofl  Preferred  Rate 
Penodicais  class  mail  whichi,;  consists 
of  religious,  educational,  or  scientific 
publications  designed  specifically  for 


use  in  school  classrooms  or  religious 
mstniction  classes. 


423.6  Preferred  Rate  Pound  Rates 

For  Preferred  Rate  Periodicals  entered 

under  sections  423.3.  423  4  and  423.5, 
an  unzoned  pound  rate  applies  to  the 
nonadvertismg  portion  A  zoned  pound 
rate  applies  to  the  advertising  portion 
and  may  be  reduced  by  applicable 
destination  entry  discounts  The  pound 
rate  postage  is  the  sum  of  the 
nonadvertismg  portion  charge  and  the 
advertising  portion  charge.  For  Preferred 
Rate  Periodicals  entered  under  section 

423.2.  one  pound  rate  applies  to  the 
pieces  presorted  to  earner  route  to  6e 
delivered  within  the  delivery  area  of  the 
originating  post  office,  and  another 
pound  rate  applies  to  all  other  pieces. 

423.7  Preferred  Rate  Piece  Rates 

423.71    Basic  Rate  Category.  The 
basic  rate  category  applies  to  all 
Preferred  Rate  Periodicals  not  mailed 
under  section  423. 72  or  423.73. 

423  72     Three-Digit  City  and  Five- 
Digit  Rate  Category.  The  rates  for  this 
category  appiv  to  Preferred  Rate 
Periodicals  entered  under  sections 

423.3,  423.4.  or  423.5  that  are  presorted 
to  three-digit  cities  and  five-digit  ZIP 
Code  destinations  as  prescribed  by  the 
Postal  Semce. 

423. 73    Carrier  Route  Rate  Category. 
The  carrier  route  rate  category  applies 
to  Preferred  Rate  Periodicals  presorted 
to  carrier  routes  as  prescribed  by  the 
Postal  Service. 

[423.6     Preferred  Rate  Discounts 

423.61  Destination  Entry  Discounts. 
Copies  of  any  Preferred  Rate  Periodicals 
class  mail  which  are  destined  for 
delivery  within  the  destination  sectional 
center  faciUty  (SCF)  area  or  the 
destination  delivery  unit  (DDU)  area  in 
which  the\  are  entered,  as  defined  by 
the  Postal  Service,  qualify  for  the 
applicable  discount  as  set  forth  in  Rate 
Schedules  423.2,  423.3,  and  423.4. 

423.62  ZIP  +  4  and  Pre-barcoded 
Letter  Discounts,  Copies  of  any 
automation  compatible  Preferred  Rate 
Periodicals  class  mail  which  bear  a 
proper  ZIP  +  4  code,  or  which  bear  a 
barcode  representing  not  more  than  11 
digits  Inot  including  "correction"  digits) 
as  prescribed  by  the  Postal  Service,  and 
which  meet  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Ser\'ice  qualify 
for  the  applicable  ZIP  -f  4  or  pre- 
barcoding  discounts  as  set  forth  in  Rate 
Schedules  423.2,  423.3.  and  423.4. 

423.63  125-piece  Walk-sequence 
Discount.  Copies  of  Preferred  Rate 


Periodicals  class  mail  presented  in 
mailings  which  are  walk  sequenced  and 
contain  a  Tniniwium  of  125  pieces  per 
carrier  route  and  which  meet  the 
preparation  reqvurements  prescribed  by 
the  Postal  Service  are  eUgible  for  the 
appUcable  discount  set  forth  in  Rate 
Schedules  423,2,  423,3.  and  423.4. 

423.64  Satxiration  EHscount. 
Satifration  Preferred  Rate  Periodicals 
class  mail  presented  in  mailings  which 
are  walk  sequenced  and  which  meet  the 
saturation  and  preparation  requirements 
prescribed  by  the  Postal  Service 
quahfies  for  the  applicable  discount  set 
forth  in  Rate  Schedules  423.2,  423.3, 
and  423.4. 

423.65  Pre-barcoded  Flats 
Discounts.  Pre-barcoded  Preferred  Rate 
Periodicals  class  flats  which  are 

Eroperly  prepared  and  presorted,  which 
Bar  a  barcode  as  prescribed  by  the 
Postal  Service,  and  which  meet  the  flats 
machinabibty  and  address  readability 
specifications  of  the  Postal  Service,  are 
eligible  for  the  applicable  discounts  for 
pre-barcoded  flats  set  forth  in  Rate 
Schedules  423.2.  423.3.  and  423.4.] 

423.8    Preferred  Rate  Discounts 

423.81  Barcoded  Letter  Discoun  ts . 
Barcoded  letter  discounts  apply  to  letter 
size  Preferred  Rate  Periodicals  mailed 
under  sections  423.71  and  423.72  which 
bear  a  barcode  representing  not  more 
than  1 1  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service,  and  which  meet  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

423.82  Barcoded  Flats  Discounts. 
Barcoded  flats  discounts  apply  to  flat 
size  Preferred  Rate  Periodicals  mailed 
under  sections  423.71  and  423.72  which 
bear  a  barcode  representing  not  more 
than  1 1  digits  (not  including 
"correction  "  digits)  as  prescribed  by  the 
Postal  Service,  and  meet  the  flats 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

423.83  High  Density  Discount.  The 
high  density  discount  applies  to 
Preferred  Rate  Periodicals  mailed  under 
section  423.73,  presented  in  walk 
sequence  order,  and  meeting  the  high 
density  and  preparation  requirements 
prescribed  by  the  Postal  Service. 

423.84  Saturation  Discount.  The 
saturation  discount  applies  to  Preferred 
Rate  Periodicals  mailed  under  section 
423.73,  presented  in  walk-sequence 
order,  and  meeting  the  saturation  and 
preparation  requirements  prescribed  by 
the  Postal  Service. 
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423  85     Destination  Entry  Discounts. 
Destination  entn'  discounts  apply  to 
Preferred  Rate  Periodicals  which  are 
destined  for  delivery-  within  the  service 
jrea  of  the  destination  sectional  center 
facility  ISCFI  or  the  destination  delivery 
unit  IDDC  in  which  thev  are  entered,  as 
defined  by  the  Postal  Ser\'ice.  The  DDU 
discount  only  applies  to  Carrier  Route 
rate  category  mail:  the  SCF  discount  is 
not  auiilable  for  mail  entered  under 
section  423.2 

423.86    Nonadvertising  Discount. 
The  nonadvertismg  discount  applies  to 
Preferred  Rate  Periodicals  entered  under 
sections  423  3.  423.4.  and  423.5  and  is 
determined  by  multiplying  the 
proportion  of  nonadvertising  content  by 
the  discount  factor  set  forth  in  Rate 
Schedules  421.  423  3  or  423.4  and 
subtracting  that  amount  from  the 
applicable  piece  rate. 
«         •         «         •         * 

Amend  General  Definitions,  Terms 
and  Conditions  by  Inserting  the 
Following  New  Section  1009: 

1009     .\'onprofit  Organizations  and 
Associations 

Nonprofit  organizations  or 
associations  are  organizations  or 
associations  not  organized  for  profit, 
none  of  the  net  income  of  which  benefits 
any  private  stockholder  or  individual. 
and  which  meet  the  qualifications  set 
forth  below  for  each  type  of  organization 
or  association   The  standard  of  primary 
purpose  applies  to  each  type  of 
organization  or  association,  except 
veterans'  and  fraternal.  The  standard  of 
priman,'  purpose  requires  that  each  type 
of  organization  or  association  be  both 
organized  and  operated  for  the  primary 
purpose.  The  following  are  the  types  of 
organizations  or  associations  which  may 
qualify  as  authorized  nonprofit 
organizations  or  associations. 

a.  Religious  A  nonprofit  organization 
whose  pnman,'  purpose  is  one  of  the 
following. 

1.  To  conduct  religious  worship: 

ii.  To  support  the  religious  activities 
of  nonprofit  organizations  whose 
primary  purpose  is  to  conduct  religious 
worship. 

ill.  To  perform  instruction  in,  to 
disseminate  information  about,  or 


otherwise  to  further  the  teaching  of 
particular  religious  faiths  or  tenets. 

b.  Educational.  A  nonprofit 
organization  whose  primary  purpose  is 
one  of  the  following: 

i.  The  instruction  or  training  of  the 
individual  for  the  purpose  of  improving 
OF  developing  his  capabilities: 

ii.  The  instruction  of  the  public  on 
subjects  beneficial  to  the  community. 

An  organization  may  be  educational 
even  though  it  advocates  a  particular 
position  or  viewpoint  so  long  as  it 
presents  a  sufficiently  full  and  fair 
exposition  of  the  pertinent  facts  to 
permit  an  individual  or  the  public  to 
form  an  independent  opinion  or 
conclusion.  On  the  other  hand,  an 
organization  is  not  educational  if  its 
principal  function  is  the  mere 
presentation  of  unsupported  opinion. 

c.  Scientific.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

1.  To  conduct  research  in  the  applied, 
pure  or  natural  sciences; 

ii.  To  disseminate  systematized 
technical  information  dealing  with 
applied,  pure  or  natural  sciences. 

d.  Philanthropic.  A  nonprofit 
organization  primarily  organized  and 
operated  for  purposes  beneficial  to  the 
public.  Philanthropic  organizations 
include,  but  are  not  limited  to, 
organizations  which  are  organized  for: 

i.  Relief  of  the  poor  and  distressed  or 
of  the  underprivileged: 

ii.  Advancement  of  religion: 

Hi.  Advancement  of  education  or 
science: 

iv.  Erection  or  maintenance  of  public 
buildings,  monuments,  or  works; 

v.  Lessening  of  the  burdens  of 
government; 

vi.  Promotion  of  social  welfare  by 
organizations  designed  to  accomplish 
any  of  the  above  purposes  or: 

(A)  To  lessen  neighborhood  tensions; 

(B)  To  eliminate  prejudice  and 
discrimination; 

(C)  To  defend  human  and  civil  rights 
secured  by  law;  or 

(D)  To  combat  community 
deterioration  and  juvenile  delinquency. 

e.  Agricultural.  A  nonprofit 
organization  whose  primary  purpose  is 
the  betterment  of  the  conditions  of  those 


engaged  in  agricultural  pursuits,  the 
improvement  of  the  grade  of  their 
products,  and  the  development  of  a 
higher  degree  of  efficiency  m 
agriculture.  The  organization  may 
advance  agricultural  interests  through 
educational  activities:  the  holding  of 
agricultural  fairs ;  the  collection  and 
dissemination  of  information 
concerning  cultivation  of  the  soil  and  its 
fruits  or  the  harvesting  of  marine 
resources:  the  rearing,  feeding,  and 
management  of  livestock,  poultry,  and 
bees,  or  other  activities  relating  to 
agricultural  interests.  The  term 
agricultural  nonprofit  organization  also 
includes  any  nonprofit  organization 
whose  primary-  purpose  is  the  collection 
Liiid  dissemination  of  information  or 
materials  relating  to  agricultural 
pursuits. 

f  Labor.  A  nonprofit  organization 
whose  primary  purpose  is  the 
betterment  of  the  conditions  of  workers. 
Labor  organizations  include,  but  are  not 
limited  to.  organizations  in  which 
employees  or  workmen  participate, 
whose  primary  purpose  is  to  deal  with 
employers  concerning  grievances,  labor 
disputes,  wages,  hours  of  employment 
and  working  conditions 

g.  Veterans'.  A  nonprofit  organization 
of  veterans  of  the  aimed  services  of  the 
United  States,  or  an  au.xilian'  unit  or 
society  of,  or  a  trust  or  foundation  for, 
any  such  post  or  organization. 

h.  Fraternal  A  nonprofit  organization 
which  meets  all  of  the  following  criteria: 

i.  Has  as  its  primary  purpose  the 
fostering  of  brotherhood  and  mutual 
benefits  among  its  members, 

ii.  Is  organized  under  a  lodge  or 
chapter  system  with  a  representative 
form  of  government: 

Hi.  Follows  a  ritualistic  format;  and 

iv.  Is  comprised  of  members  who  are 
elected  to  membership  by  vote  of  the 
members. 

[END] 

Attachment  One  to  Resolution  No.  96- 
4 

Phasing  Schedules  Steps  4,  5,  and  6 

Phasing  Schedule  (Rate  Schedule 
^21.4A) 


SfANDARD  NONPROFIT— Presort  Categories 

[Cents] 


Letter  Sue 
Pie^,-  Rate: 

E^asic  

-5-Oigit 

Destination  Entry  Discount  per  Piece: 

BMC  „ 


Step  4 


13.2 
11.4 

1.3 


Steps 


13.5 
11.7 

1.3 


Step  6 


13.8 
12.0 

1^ 
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S"^ANDARD  NONPROP'' 


-Presort  Ca^egoots— Conti'-ijed 

.Gentsj 


Step  4 

Steps 

Step  6 

q^F 

1.8 

19.5 
N/A 

1.3 
1.8 

45.5 
N/A 

10.0 
N/A 

6.2 
&8 

1.8 

19.8 
N/A 

1.3 
1.8 

47.0 
N/A 

10.0 
N/A 

6.2 
8.8 

1.8 

No'-'-u-ette'  Si^e 
=^iece  Rate 

Mininun-  oe'  Piece 

Basic     ........^ 

201 

3>S-0iqrt „ ». _ _ 

Destmatior  Entry  Discour.t  .>?■  -iCH.re: 

BMC  

SCF ..._ „ „ ...„.„. 

Pound  Pate; 

Basic  „ 

14.9 

1.3 
1.8 

48.4 

i>-Digit        _ 

48.4 

Ptus  c:>ei  Piece  ►^ate: 

BasT    „ 

10.0 

i'>-Oigit 

4.8 

Des'j^ation  Entry  Discount  per  Pcxjnd: 

SCF „ „ 

6.2 
8.8 

Phasing  Schedule  iRaie  SLheduie 
:J21  4Bi 


STANDARD  NONPROFIT— AUTOMATION  CATEGORIES 
[Cents] 


Step  4 

Steps 

Steps 

..pfe'  S'Ze 
Piece  Rate 

Basic  .^etler  

9.9 
9.5 
8.2 

1.3 
1.8 

17.1 
N/A 

1.3 
1.8 

45.5. 
N/A 

7.6 
N/A 

6.2 
8.8 

10.2 
9.8 
8.S 

1.3 
1.8 

17.4 
N/A 

1.3 
1.8 

47.0 
N/A 

7.6 
N/A 

62 
8.8 

10.5 

3-Digi!  ^.etter „. 

10.1 

Destination  Entry  Discount  per  P\fK:&: 

3MC  „ 

8.8 
1.3 

SCF  _ 

1.8 

Flat  Size: 

Piece  Rate 

Minirnur:  p*-  »iece. 

Basic  ^\'cV.      „ 

17.7 

3  5-DiQi'  Flat  

12.5 

Dest  na;io^  Entry  Discount  per  Piece: 

BMC  » „ 

SCF „ 

p'^u"c!  Rate 

Basic  ^iatv. 

1.3 
1.8 

48.4 

3/5-Diait  Flat  „ ; 

48.4 

Plus  per  Piece  Rate: 

'     Basic  Flat „ 

3/5-Digit  Flat  

7.6 
2.4 

Destination  Entry  Discount  per  Pound: 

BMC ~ ~. 

62 

SCF „ „.... 

8.8 

Phasing  -Schedule  (Rate  Schedule  321.5) 

Smnca..;  NONPROFIT  ENHANCED  CARRIER  ROUTE 


[Cents] 

. 

Step  4 

Steps 

Step  6 

Letter  Size: 
Piece  Rate: 

Basic  

8.7 
7.9 
8.1 
7.5 

9.3 
82 
8.7 
8.1 

9.9 

Basic  Automated  Letter ..^ 

Hioh-Density 

•• - — 

8.5 

9.3 

OcHImouUm  ••••■••■■••••••••••■•■••■«•■*•••••■■■»■•■••■•••* 

•■••■■>•••■»■■■•••••»•■••••••■••••••••••••••••»•■»•••>■•■••••••••••••••■■■••• 

8.7 
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S-anlar:  Nonprofit  Enhanced  Carrier  Route— Continued 

[Cents] 


''8C8: 


Destination  Entr.  Discount  ; 

BMC 

SCF 

DOU „ 

Non- Letter  Size: 
Piece  Rate 

Minimurr  per  ^<ece. 

Base         , 

Hign  Density  

Saturation 

Destination  Entry  Discount  per  Piece: 
BMC  


SCF 


Pound  Rate 

Pius  per  Pieci--  ^d\e: 

Base         

Higr  Density  „..., 

SatLratior , 

Destination  Entry  Discount  per  Pound: 

BMC  

SCF     

DO  L    .  ..„ 


Step  4 


Steps 


1.3 
1.8 
2.4 


N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 


1.3 
1.8 
2.4 


N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 


Step  6 


1.3 
1.8 
2.4 


10.7 

10.0 

9.4 

1.3 

1.8 

2.4 

45.1 

1.3 
0.6 
0.0 

6.2 

8.8 

11.4 


Phasing  Schedule  (Rate  Schedule  .jZ,i.2) 


Standard  Mail— Library  Rate 

[Cents] 


First  Pound  

Each  Additional 
Eacn  Additional 


==our>d  through  7  pounds 
Pound  over  7  pounds 


Phasing  Schedule  Penodu  ais  Ratp 
Schedule  423,2  Within  (,ount\ 


Per  Pound 

General 

Delivery  Qt^ice  

Per  Piece 

Required  =^'esort  

Car'-ier  Route  -''psort 
ppf  Oiece  Discounts 

Deliver,  Office  

High  DensitN'       

Saturation 


Autoniation  Discounts  hr  Automation  Compatible  MaH: 
^'orr  Retjuirec 

3- Digit  ^''-eoarcoded  Letter  Size  ...„ 

>Digit  Preoarcoded  Letter  Size  . „.... 

3/5  Prebarcfxjw)  Flats  „ 


Postage  rate 

unit 


Step  4 
i  cents) 


Pound 

Piece 
Piece 

Piece 
Piece 
Piece 


Piece 
Piece 

Piece 


12J2 
11.2 

8.1 
4.3 

0.3 
0.5 
0.7 


0.4 
1.7 
1.5 


Steps 
(cents) 


12.2 
11.2 

8.2 

4.4 

0.3 
0.5 
0.7 


0.4 
1.7 

1.5 


Step  6 
(cents) 


12.6 
11.6 

8.2 
4^ 

0.3 
0.5 
0.7 


0.4 

1.7 

1.5 


Phasing  Schedule  Periodu  als  Rate 
Schedule  423.3  Publications  o? 
Authorized  Nonprofit  Orgam/dtion-^ 
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^Dstaoe  rate 
Lirm 

Stap4 
(cents) 

SispS 
(cento) 

Step6 
(cents) 

Pef  Pound- 

Monaovenising  txnior     „ 

Puund ~........ 

Pound  ..- 

Pound  

Pound _..... 

Pound  

Pound 

Pound 

Pound  

13.8 

16.9 
19.0 
21.4 
22.4 
25.1 
29.2 
33.6 
38.8 
43.2 

4.2 

21.6 
17.1 
10.4 

1.2 
0.6 

a? 

2.1 

3.0 
2.4 

2.3 
2.3 
2.4 

142 

16.9 
19.0 
21.4 
22.4 
25.1 
292 
33.6 
38.8 
432 

42 

21.7 
172 
10.5 

12 
0.6 
0.7 

2.1 

3.0 
2.4 

2.3 
2.3 
2.4 

142 

Aaveaismg  v>or.o'' 

16.9 
19.0 

&2    ., . 

21.4 

5  

22.4 

25.1 
292 
33.6 

B  !!!"!!!.~!!!.!!.1.1!!!I!.ZZ!!!!!~Z!!.!!Z.!!!!!!!Z!!.Z.!!!!."!!!"~"!!"!!!~!! 

Pound  . _. 

Pound  

Piece  >. 

Piece  

38.8 
432 

Pe'  p>ece 

.ess  Nonadvert'sng  factor  Of 

cjequirea  ^'-eparatior        „ „ ^^... 

p'-Rso'lec  to  3-diqi'  ot\  5-otoit  ».. .._......„... 

42 
21.9 
174 

-^"^esortec  tc  Ca'-nef  '^aare 

10.7 

Discounts 

p^eparec  tc  Delive^v  0ffiC8 

Piece  „.... 

Piece  

12 

^"•eoareci  to  SCf^      _ „......_ 

0.6 

^igr  Densrty 

SaturatiQi^ 

Piece  

0.7 

Piece  

2.1 

Ajtornation  Discounts  to^  A,,jto^ia;io'~  Con^itb-'^  Ma^': 
Fron  Hequired 

•^'ebarccoec  ^efe'  $■;'"    „, 

Piece  

30 

Prebat'cooec  ".ats 

Piece  

2.4 

From  a'5  Digit 

3-Digit  Pi-e&artoded  Letter  Size  _ 

5-Dtqit  ►^'■ec>ara:x)ec  ^etter  Size «... 

Piece  

2.3 

Piece  

2.3 

Prebarcodec!  '-  iats _ 

Piece  

2.4 

Phasing  Schedule  Periodicals  Rate 
Schedule  423.4  Classroom  Publications 


Postage  rate 

Step4 

Steps 

Step6 

unit 

(cents) 

(certs) 

(certs) 

Per  Pound: 

Noriactverfisna  PC^C"     

Pound  

.     11.0 

11.1 

11.3 

AcJvertising  poftioi" 

Deiiverv  OHice 

Pound 

18.0 

18.0 

18.0 

SC^ 

Pound 

19.1 

19.1 

19.1 

'  &2 .......M. 

Pound  

212 

212 

212 

3      .••■........H.. a... ..«..........••......•..».........••■......•••.•.....••■......•.■... a *•.■•... .....«•.• 

Pound v..„ 

22.3 

22.3 

22.3 

A 

Pound „. 

Pound 

25.0 
292 

25.0 
292 

25.0 

5 

292 

6  ••••••.. .».».. .•..•»»••.• «»».... —.......«. ».... «... 

Pound 

33.5 

33.5 

33.5 

7      aa... a.„ i - 

Pound  

38.8 

38.8 

38.8 

s 

Pound „... 

432 

432 

432 

Per  P>ec;6 

Less  NonacTvertiSi'-ig  '^actor  af  

3.5 

16.9 

3.5 

17.0 

3.5 

Piece  

17.1 

^•esortec  ic  3-diq!i  atv  fyijiait  

Piece  

12.6 

12.7 

12.8 

p-esorted  tc  Car'ie'  ^oute     ; 

Piece  

&8 

8.9 

9.0 

Discounts 

^■■■epareo  tc  Denver,  O^ice     

Piece  

0.5 

0.5 

0.5 

c?Dai  t?0   i%,    -^'sa^r    ••.•••.••••••••■•»••■■•••••..•••••••••*••••■••••>■■••..••••■•••••••••••••«•«•■••••••••■* 

Piece 

0.3 

0.3 

0.3 

HiQh  Density    

Piece  

0.2 

02 

02 

Saturation  

0.7 

0.7 

0.7 
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AutcxnatKXi  Discounts  kx  Automafton  OornpaiiWe  Mail: 
From  Required 

ZIP  ♦  4  Lettef  Sue     —...^ ...«„. 


PreOarcodec  Letter  Size 

PreDarcoded  Fiats       . 

-rom  3/5  Dtgit: 

ZIP  ♦  4  Letter  Size 
3-Dtgn  Prebarcodeo  ..ener  S^f 
&-Oigrt  Predarcoded  Letter  s,.'- 
Pretjarcoded  Fiats 


Postage  rate 
unit 


rieco 
Piece 
riece 

Piece 
Piece 
Piece 
iieco 


Step  4 

(cents) 


0.7 
1.7 
2.3 

0,4 
1.0 
1.7 
16 


Steps 

(cents) 


Steps 

(cents) 


0.7 

1.7 

2,3 

0-4 
l.C 
1.7 
1  5 


07 
2.3 

04 

1.0 
1.7 

15 


:FK  n«.  96-208 It  Fiih-:  H-  1  --d6.  1:21  pm| 
BILLWKj  COO€  r710-t2-P 
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POSTAL  SERVICE 
39  CFR  Part  1 1 1 

Classification  Reform;  implementation 
Standards 

AGENCY:  Postal  Service. 

ACTION:  Final  rule  with  request  for 

comments. 

summary:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  implement  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on 
Nonprofit  Standard  Mail,  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail, 
Nonprofit  Periodicals,  and  Within 
County  Periodicals.  Docket  No.  MC96- 
2.  Classification  Reform  II.  This  final 
rule  also  contains  the  phased  rates  being 
implemented  both  for  those  subclasses 
as  well  as  for  Classroom  Periodicals  and 
Library  Mail. 

DATES:  The  final  rule  is  effective 
October  6,  1996.  Comments  on  the 
standards  for  Classroom  Periodicals  as 
discussed  in  Supplementary 
Information  must  be  received  on  or 
before  September  5.  1996. 
ADDRESSES:  Written  comments  should 
be  .Tiailed  or  delivered  to  the  Manager, 
Customer  Mail  Preparation  and 
Standards.  U.S.  Postal  Service,  475 
L  Enfant  Plaza  SW,  Room  6830, 
Washington  DC  20260-2405.  Copies  of 
ail  wTitten  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p  m,.  Monday  through  Fridav 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On  April 
4,  1996,  pursuant  to  its  authority  under 
39  U.S.C.  3621.  et  seq.,  the  Postal 
Service  filed  with  the  Postal  Rate 
Commission  (PRC)  a  request  for  a 
recommended  decision  on  several  mail 
classification  reform  proposals  for 
nonprofit  Periodicals  and  Standard  Mail 
(Classification  Reform  II).  The  PRC 
designated  the  filing  as  Docket  No. 
MC96-2.  On  April  11,  1996,  the  PRC 
published  a  notice  of  the  filing,  with  a 
description  of  the  Postal  Service's 
proposals,  in  the  Federal  Register  (61 
FR  16129-16146). 

Aher  an  abbreviated  proceeding  that 
was  made  possible  by  settlement 
between  many  of  the  interveners  and 
the  Postal  Service,  the  PRC  issued  its 
Opinion  and  Recommended  Decision  on 
Docket  No.  .MC96-2  on  July  19,  1996.  In 
that  document,  the  PRC  favorably 
recommended  what  the  Postal  Service 


had  proposed,  with  the  exception  of 
those  provisions  in  the  Classroom 
Periodicals  rate  schedule;  the  PRC 
reopened  the  re';ord  in  Docket  No. 
MC96-2  for  further  proceedings  on  that 
category  of  mail.  On  August  6, 1996,  the 
Governors  of  the  Postal  Service  accepted 
the  Recommended  Decision  and  the 
Board  of  Governors  set  October  6,  1996, 
as  the  date  on  which  the  provisions  of 
Docket  No.  MC96-2  would  take  effect. 
A  notice  of  the  Decision  of  the 
Governors  is  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

As  stated  in  the  Postal  Service  filing, 
the  changes  proposed  in  Docket  No. 
MC96-2  deliberately  mirrored  those 
adopted  by  the  Governors  of  the  Postal 
Service  in  Docket  No.  MC95-1.  The 
Postal  Service  correctly  befieved  that 
this  feature  of  its  proposal  would 
expedite  the  ratemaking  process  and 
facilitate  simpUfied  implementing 
standards  if  the  PRC's  Recommended 
Decision  substantially  supported  the 
Postal  Service's  proposal  and  if  that 
Reconmiended  Decision  were  approved 
by  the  Governors  and  implemented  by 
the  Board  of  Governors. 

UnUl  July  1, 1996  (the 
implementation  date  for  Classification 
Reform  I),  rate  eligibility  and  mail 
preparation  standards  were  generally 
similar  for  both  commercial  and 
nonprofit  mail.  After  that  date,  new 
standards  took  effect  for  commercial 
rate  categories,  while  the  preexisting 
nUes  were  generally  retained  for  the 
"unreformed"  nonprofit  categories 
pending  the  resolution  of  Docket  No. 
MC96-2.  In  line  with  its  proposal  in 
Docket  No.  MC9&-2,  the  Postal  Service 
proposed  revised  Domestic  Mail  Manual 
(DMM)  standards  for  nonprofit  rate 
categories  that  would  substantively 
eliminate  the  preparation  and  rate 
eligibiUty  distinctions  between 
commercial  and  nonprofit  mail  that 
would  exist  after  July  1, 1996. 

The  DMM  standards  that  were 
proposed  to  take  effect  to  implement 
Dodcet  No.  MC96-2  were  pubhshed  for 
pubhc  comment  in  the  Federal  Register 
on  June  24,  1996  (61  FR  32606-32616) 

No  comments  were  received  on  the 
proposed  rule.  Accordingly,  it  is 
adopted  without  change  as  the  final 
rule,  except  that  comments  may  be 
submitted  on  the  rate  provisions  for 
Classroom  Periodicals. 

Accordingly,  the  following  imits  of 
the  DMM  are  eliminated,  having  been 
established  solely  to  contain  former 
general  standards  that  were  appUcable 
only  to  nonprofit  rate  categories  during 
the  interim  period  beginning  July  1 : 
E239,  E249,  E639,  E649,  LOOl,  L897, 
L898.  L899,  M690,  M692,  M693,  M695, 
M696,  M697,  M698,  M890,  M891, 


M892,  M893,  M894,  M895.  M896, 
M897,  and  M898.  Sections  of  other  units 
are  also  eliminated  for  the  same  reason, 
as  shown  in  the  detailed  DMM  text 

below. 

In  addition,  the  existing  eligibility 
standards  in  E231  and  E239  are 
consolidated  into  E230,  and  existing 
E241  and  E249  are  consoUdated  into 
new  E240.  The  basic  mail  preparation 
standards  in  MOlO  through  M070.  as 
amended  in  the  proposed  rule,  are  also 
implemented  as  proposed  for  all 
nonprofit  mail. 

The  DMM  text  presented  below 
reflects  other  organizational  revisions 
that  do  not  constitute  substantive 
changes:  E621  through  E625  are 
consolidated  into  E620;  E631  through 
E634  are  consolidated  into  E630;  and 
E641  is  redesignated  as  E640 

Most  of  the  rates  described  below  in 
the  revisions  to  DMM  module  R  are  Step 
4  rates,  not  the  Step  6  "full"  rates 
shown  in  the  Postal  Service's  Request, 
recommended  by  the  PRC,  and  accepted 
by  the  Governors.  "Full"  rates  are 
subject  to  incremental  implementation 
(phasing)  under  the  provisions  of  39 
U.S.C.  3642.  For  certain  nonletter 
Nonprofit  Standard  Mail,  however,  Step 
4  rates  would  conflict  with  the 
provisions  of  subsection  (d)  of  section 
3642.  Consequently,  the  rates  for  such 
mail  (i.e.,  all  pieces  subject  to  Nonprofit 
3/5  and  Enhanced  Carrier  Route 
nonletter  rates)  have  been  set  at  the  Step 
6  "full"  rates.  Compared  with  the 
tentative  rates  published  in  the  June  24 
Federal  Register,  this  results  in  different 
rates  for  all  Nonprofit  3/5  and  Enhanced 
Carrier  Route  rate  nonletter-size  pieces. 
Within  the  Nonprofit  subclass,  it  also 
results  in  a  difference  in  pound  rates 
between  Basic  rate  and  3/5  rate  pieces 
subject  to  nonletter  rates. 

The  "breakpoint"  for  Nonprofit 
Standard  Mail  is  also  amended,  based 
on  the  rates  in  Docket  No.  MC96-2  and 
the  implementation  of  Step  6  rates  as 
discussed  above.  (Standard  Mail  (A)  is 
subject  to  postage  at  either  a  minimum 
rate  per  piece  or  a  compound  rate 
consisting  of  a  flat  piece  charge  and  a 
pound  charge  that  vanes  according  to 
the  weight  of  the  piece,  whichever  is 
higher.  The  breakpoint  is  the  calculated 
piece  weight  at  or  below  which  the 
piece  is  subject  to  the  minimum  per 
piece  rate;  above  it,  the  piece/pound 
rate  must  be  paid.  Because  the 
breakpoint  is  based  on  the  mathematical 
relationship  of  specific  rate  elements,  it 
is  adjusted  whenever  rates  are  changed.) 
The  implementation  of  Step  6  rates  has 
caused  a  slight  decrease  from  the 
breakpoint  for  Nonprofit  Enhanced 
Carrier  Route  Standard  Mail  rates 
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published  in  the  proposed  rule.  As 
shown  below,  that  breakpoint  is  set  at 
0.2084  pound  (3.3348  ounces).  0  0036 
ounce  less  than  in  the  proposed  rule. 
Because  the  PRC's  Recommended 
Decision,  as  accepted  and  implemented 
by  the  Governors,  excludes  rate  changes 
for  Classroom  Penodicals  that  had  been 
proposed  by  the  Postal  Ser\ice,  the  rates 
for  Classroom  Periodicals  m  DMM 
module  R  are  revised  to  reflect  only  the 
Step  4  rates  separately  scheduled  to  take 
effect  October  6.  1996.  as  prescribed  by 
the  Crovemors  of  the  Postal  Service 
Under  the  same  scheduled  advancement 
to  Step  4.  revised  rates  for  Library  Mail 
also  take  effec;t  October  6.  1996 
Although  not  part  of  Docket  No.  MC96- 
2  or  this  rulemaking,  the  revised  Library 

K  4  i->  i  t    wrs^oe   art*  cnniAnn   Kolr\t*r  oc 

information  to  readers. 

The  PRC's  Recommended  Decision 
leaves  the  rate  schedule  for  Classroom 
Periodicals  unchanged,  retaining  ZIP*4 
Classroom  rates.  Because  of  this 
difference  from  what  the  Postal  Service 
had  proposed  in  its  request  and  in  the 
proposed  rule,  this  final  rule  is 
amended  to  retain  access  to  ZIP +4  rates 
for  Classroom  Penodicals  in  a  way  that 
minimizes  the  impact  of  those 
provisions  on  the  Postal  Service's  efforts 
to  simplify  DMM  standards  for  rate 
eligibility  and  mail  preparation 
Therefore,  the  Postal  Service  adopts 
standards  for  ZIP-<-4  Classroom  rate  mail 
that  are  dffferent  from  those  published 
in  DMM  Issue  50.  Because  these 
standards  were  not  part  of  the  June  24 
proposed  rule,  the  Postal  Service  will 
accept  further  comments  on  those 
standards  from  interested  parties  for  an 
additional  21  days. 

[n  general,  the  Postal  Service 
establishes  eligibility  standards  for 
ZIP+4  Classroom  rate  mail  that  parallel 
those  for  other  automation  rate 
Periodicals  Mail  preparation  standards 
for  ZlP+4  Classroom  rate  mail  would  be 
essentially  similar  to  those  for 
upgradable  mail  in  other  classes,  except 
a  ZrP+4  code  would  be  required  in  the 
address  The  Postal  Service  anticipates 
minimal  adverse  impact  from  this 
proposal  on  the  maiUng  community, 
given  the  applicability  of  ZIP+4  rates  to 
only  letter-size  pieces  and  the  likely 
absence  of  a  significant  volume  of  letter- 
size  mail  in  the  Classroom  Periodicals 
subclass. 

The  Postal  Service  is  also  revising  the 
standard  that  prohibits  the  use  of  certain 
nonpaper.  plastic-like  materials  (such  as 
spun-bonded  olefin)  that  do  not  accept 
the  water-based  ink  used  by  the  Postal 
Service  to  spray  barcodes  on  mail.  The 
current  prohibition  applies  to  pieces 
claimed  at  ZIP+4  rates,  but  ZIP+4  rates 
were  eliminated  for  First-Class  Mail, 


Regular  Penodicals.  and  Regular 
Standard  Mail  m  MC95-1 .  and  a 
comparable  proposal  was  advanced  in 
MC96-2  for  Preferred  Penodicals  and 
Nonprofit  Standard  Mail.  Nonetheless, 
the  Postal  Sen.ice  remains  interested  in 
optimizing  Its  ability  to  "upgrade"  (i.e., 
spray  a  barcode  on)  that  volume  of 
customer  mail  that  was  formerly 
prepared  to  qualif>'  for  the  ZIP+4  rates 
(e.g..  compatible  with  automated 
address  recognition  and  automated 
processing]  and  that  will  not  hereafter 
be  barccxied  before  entry  into  the 
mailstream  For  that  reason,  the 
implementing  standards  for  MC95-1 
and  those  adopted  by  this  notice  for 
MC96-2  prescribe  simpler  preparation 
standards  for    upgradable"  mail  than 
for  other  nonupgrauauie  pieces,  uocause 
the  Postal  Service  seeks  to  barcode  this 
mail  by  means  similar  to  those  used  for 
ZIP+4  rate  mail,  the  Postal  Service  will 
continue  to  ban  the  use  of  certain 
nonpaper  envelope  materials  for 
"upgradable"  mail  as  it  does  now  for 
ZIP+4  rate  pieces.  This  ban  is 
represented  by  the  revision  to  C830.6.2 
shown  below. 

All  references  to  DMM  sections 
showm  in  this  rule  are  based  on  DMM 
Issue  50  (July  1,  1996). 

List  of  Subjects  in  39  CFR  PaH  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.Q  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,3621,3626,5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  set  forth 
below: 

A    Addressing 

AOOO    Basic  Addressing 

AOlO    General  Addressing  Standards 


4.0    Return  Address 

•        *        *        •        • 

[Revise  the  heading  and  text  of  4.5  to 
read  as  follows:} 

4.5    Upgradable  Mail 

The  return  address  on  upgradable 
mail  must  be  outside  the  C3CR  read  area. 
If  placed  on  the  front  of  the  mailpiece, 
the  return  address  must  be  in  the  top 


left  comer,  it  must  extend  no  farther 
than  half  the  length  of  the  piece  from 
the  left  edge  and  no  lower  than  one- 
third  the  height  of  the  piece  from  the 
top  edge  (see  Exhibit  4.5). 
•        *        •        *        • 

^BOO     Addressing  for  Automation 

l.u    Accuracy 

1.1    Basic  Standards 

[Revise  1.1  to  read  as  follows:] 

To  qualify  for  automation  rates, 
addresses  must  be  sufficiently  complete 
to  enable  matching  to  the  current  USPS 
ZIP+4  File  when  used  with  current 
CASS-certified  address  matching 
software.  Standardized  address 
elements  are  not  required. 
«        *        *        *        * 

[Revise  the  heading  of  A900  to  read  as 
follows:] 

A900    Customer  Support 


A950    Coding  Accuracy  Support 
System  (CASS) 

*  «         *         *         * 

3.0  Date  of  Address  Matching  and 
Coding 

3.1  Update  Standards 

[Amend  3.1  by  revising  the  second 
sentence  to  read  as  follows:] 

•  *  "  Coding  must  be  done  within 
90  days  before  the  mailing  date  for  all 
carrier  route  mailings  and  within  180 
days  before  the  mailing  date  for  all  non- 
carrier  route  automation  rate 
mailings.  •  *  • 

•  •        •        •        • 

C    Characteristics  and  Content 


C800    Automation-Compatible  Mail 

C810    Letters  and  Cards 

•        •        •        •        • 

,2.0    Dimensions 

***** 

[Revise  the  heading  of  2.3  to  read  as 
follows:] 

2.3    Maximum  Weight 

[Revise  2.3  to  read  as  follows:] 

Maximum  weight  liinits  are  as 
follows: 

a.  2.5  ounces:  upgradable  Presorted 
First-Class  Mail,  ZIP+4  Classroom 
Periodicals,  and  upgradable 
nonautomation  Standard  Mail. 

b.  3  oimces:  automation  First-Class 
Mail,  automation  Periodicals,  and 
automation  Standard  Mail. 

c.  3.3062  ounces:  automation 
Enhanced  Carrier  Route  heavy  letters, 
subject  to  7.5. 
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d.  3.3087  ounces:  automation  Regular 
Standard  Mail  heav-v  letters,  subject  to 
7.5 

e.  3.3348  ounces,  automation 
Nonprofit  Enhanced  Carrier  Route 
heavy  letters,  subject  to  7  5 

f.  3.3407  ounces:  automation  First- 
Class  Mail,  automation  Periodicals,  and 
automation  Nonprofit  Standard  Mail 
heavy  letters,  subject  to  7.5. 

•         »        •         *        • 

8  0     Enclosed  Reply  Cards  and 
Envelopes 

8.1     Basic  Standard 

[Revise  8. 1  to  read  as  follows:} 

Effective  January  1,  1997  (or  March  1, 
1997,  for  Preferred  Periodicals  and 
Nonprofit  Standard  Mail),  all  letter-size 
reply  cards  and  envelopes  (business 
reply,  courtesy  reply,  and  metered  reply 
mail)  provided  as  enclosures  in 
automation  First-Class  Mail,  automation 
Penodicals,  and  automation  Standard 
Mail  (A),  and  addressed  for  return  to  a 
domestic  delivery  address,  must  meet 
the  applicable  standards  in  1.0  through 
7  0.  tiear  a  facing  identification  mark 
(FIM)  meeting  the  standards  in  8.2,  and 
bear  the  corret:t  deliver,'  point  barcode 
tor.  for  business  reply  mail  (BRM),  the 
correct  ZIP-f4  barcode)  for  the  delivery 
address  on  the  reply  piece  as  defined  by 
the  USPS  and  subject  to  the  barcode 
standards  in  C840.  The  mailer  must 
certify  that  these  standards  have  been 
met  when  the  corresponding  mail  (in 
which  the  reply  pieces  are  enclosed)  is 
presented  to  the  L'SPS.  BRM  pieces 
must  also  meet  the  applicable  standards 
in  S922. 


C830     OCR  Standards 

•  •         •         •         • 

6.0    USPS  Water-based  Barcode  Ink 

•  •        •        *        • 

6.2     Nonpaper  Material 

[Revise  6  2  to  read  as  follows:} 

Certam  nonpaper.  plastic-like 
material  (such  as  spun-bonded  olefin)  is 
not  acceptable  for  upgradable  pieces 
unless  approved  by  USPS  Engineering. 

•  •        •        •        * 

[Re\ise  the  heading  ofC840  to  read  as 

follows} 

C840     Barcoding  Standards 


2.0    Barcode  Location- 
Pieces 


-Letter- Size 


2.1     Barcode  Clear  Zone 

[Amend  2. 1  by  revising  the  first  sentence 
to  read  as  follows:] 


Each  letter-size  piece  in  an  automation 
rate  mailing,  each  piece  of  ZIP+4 
Classroom  Periodicals,  and  each  piece 
of  upgradable  Presorted  First-Class  Mail 
or  upgradable  Standard  Mail  (A)  must 
have  a  barcode  clear  zone  unless  the 

piece  bears  a  DPBC  in  the  address  block. 

•  *  * 

2.2    General  Standards 

[Replace  2.2,  2.2a.  2.2b,  and  2.2c  with 
new  2.2  to  read  as  follows:] 

In  automation  rate  mailings,  pieces 
weighing  3  oimces  or  less  may  bear  a 
DPBC  either  in  the  address  block  or  in 
the  barcode  clear  zone;  pieces  weighing 
more  than^3  ounces  (up  to  the  maximum 
weight  permitted  by  C810)  must  bear  a 
DPBC  in  the  address  block. 

•  *        •        *        • 

[Revise  the  heading  of  8.0  to  read  as 
follows:} 

8.0  5-Digit  and  ZIP+4  Barcodes 

8.1  Automation  Pieces 

[Replace  8.1,  8.1a,  8.1b.  and  8.1c  with 
new  8. 1  to  read  as  follows:} 

Except  under  8.3,  letter-size  pieces  in 
automation  rate  mailings  may  not  bear 
a  5-digit  or  ZIP+4  barcode  in  the  lower 
right  comer  (barcode  clear  zone);  such 
pieces  may  bear  a  5-digit  or  21IP+4 
barcode  in  the  address  block  only  if  a 
DPBC  appears  in  the  lower  right  comer. 
Except  under  8.3,  flat-size  pieces  may 
not  bear  a  5-digit  barcode. 

•  •        *        *        • 

8.3    Temporary  Exception  to 
Barcoding 

[Revise  8.3  to  read  as  follows:} 

Until  January  1, 1997,  up  to  10%  of 
the  pieces  in  an  automation  Periodicals 
mailing  of  flat-size  pieces  may  be 
prepared  with  only  a  5-digit  barcode 
(subject  to  C840);  and  up  to  10%  of  the 
pieces  in  an  automation  Periodicals 
mailing  of  letter-size  pieces  may  be 
prepared  without  a  barcode  or  with  only 
a  ZIP+4  barcode  (subject  to  C840). 
Pieces  within  this  K)%  allowance  must 
be  combined  and  presorted  with  the  rest 
of  the  mailing,  with  postage  paid  at  the 
apphcable  nonautomation  Periodicals 
rate  and  supported  by  documentation 
under  former  M893  (letters)  or  M897 
(flats). 

•  *        *        *        • 

E    Eligibility 

•  *        *        •        * 

£200    Periodicak 
E210    Basic  Standards 

E211    All  Periodicals 

•  •        •        •        • 


14.0    Basic  Rate  EhgibiUty 
•         »        *         •        • 

[Revise  the  heading  of  14.3  to  read  as 
follows:] 

14.3     Adjustments  and  Discounts 

[Replace  14.3.  14.3a,  14.3b.  14.3c.  and 
14.3d  with  new  14.3  to  read  as  follows:] 
Postage  for  Periodicals  is  reduced  by 
all  apphcable  adjustments  and 
discounts.  The  nonadvertising 
adjustment  applies  to  the  outside- 
coionty  piece  rate  charges  and  is 
computed  under  P013.  Presort  and 
automation  discounts  are  available 
under  E230  and  E240,  respectively. 
Destination  entry  discounts  are 
available  under  E250  for  copies  entered 
at  specific  USPS  faciiiiies. 


E230     Nonautomation  Rates 

[Remove  E239  and  redesignate  E231  as 
E230.J 

1.0  General  Information 

1.1  Standards 

[Amend  1.1  by  replacing  the  reference 
"M210"  with  "M200"  to  read  as 
follows:] 

The  standards  for  presort  rates  are  in 

addition  to  the  basic  standards  for 
Periodicals  in  E210.  the  standards  for 
other  rates  or  discounts  claimed,  and 
the  apphcable  preparation  standards  in 
M200,  M810,  or  M820.  Not  all 
combinations  of  presort  level, 
automation,  and  destination  entry 
discounts  are  permitted 


2.0    Carrier  Route  Rates 


2.2     Eligibility 

[Amend  2.2  by  replacing  the  reference 
"M210"  with  ■■M200"in  the 

introductor\'  text  to  read  as  follows:] 

Preparation  to  qualifv  eligible  pieces 
for  carrier  route  rates  is  optional  and  is 
subject  to  M200.  Carrier  route  sort  need 
not  be  done  for  all  earner  routes  in  a  5- 
digit  area.  Specific  rate  eligibility  is 
subject  to  these  standards; 


3.0    3/5  Rates 

{Amend  3.0  by  revising  the  introductory 
text  to  read  as  follows:! 

Subject  to  M200.  3/5  rates  apply  to 
pieces  not  claimed  at  in-county  rates,  as 
follows: 


4.0     Basic  Rates 

[Revise  4.0  to  read  as  follows:} 


UMI 
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Basic  rates  apply  to  pieces  prepared 
under  M200  but  not  claimed  at  Carrier 
Route  or  3/5  rates 

[Redesignate  current  5.0  and  6.0  as  6.0 
and  7.0.  respectively,  and  revise  internal 
references  accordingly;  add  new  5.0  to 
read  as  follows:} 

5.0    In-County  Rates 

In-county  Basic  rates  apply  to  all 
pieces  eligible  for  in-county  rates  that 
are  not  also  eligible  under  2.0  for  in- 
coiinty  Carrier  Route  rates. 

***** 

E240     Automation  Rates 

[Remove  E249  and  redesignate  E241  as 
E240.] 

1.0  Basic  Standards 

1.1  All  Pieces 

[Amend  1.1  by  revising  the  introductory 
text  to  read  as  follows:] 

Except  for  Classroom  Periodicals 
under  3.0.  all  pieces  in  an  automation 
Periodicals  mailing  must: 
♦         *         *         •        • 

1.2  Enclosed  Reply  Cards  and 
Envelopes 

[Revise  1.2  to  read  as  follows:} 

Effective  Januarv  1 .  1997  (or  March  1, 
1997,  for  Preferred  Periodicals),  all 
letter-size  reply  cards  and  envelopes 
(business  reply,  courtesy  reply,  and 
metered  reply  mail)  provided  as 
enclosures  in  automation  Periodicals, 
and  addressed  for  return  to  a  domestic 
delivery  address,  must  meet  the 
standards  in  C810  for  enclosed  reply 
cards  and  envelopes.  The  mailer  must 
certif>^  that  this  standard  has  been  met 
when  the  corresponding  mail  (in  which 
the  reply  pieces  are  enclosed)  is 
presented  to  the  USPS 

1.3  Temporary  Exception  to 
Bajxoding 

[Revise  1.3  to  read  as  follows:} 

Until  January  1,  1997.  up  to  10%  of 
the  pieces  in  an  automation  Periodicals 

mailing  of  flat-size  pieces  mav  be 
prepared  with  only  a  5 -digit  barcode 
(subject  to  C840);  and  up  to  10%  of  the 
pieces  in  an  automation  Periodicals 
mailing  of  letter-size  pieces  may  be 
prepared  without  a  barcode  or  with  only 
a  ZIP-t-4  barcode  (subject  to  C840) 
Pieces  within  this  10%  allowance  must 
be  combined  and  presorted  with  the  rest 
of  the  mailing,  with  postage  paid  at  the 
applicable  nonautomation  Periodicals 
rate  and  supported  by  documentation 
under  former  M893  (letters)  or  M897 
(flats). 

[Revise  the  heading  of  2.0  to  read  as 
follows:] 


2.0    Rate  Application — Except 
Classroom  Periodicals 


[Redesignate  current  2.1a,  2.1b,  and 
2.1c  as  2.1b,  2. Id,  and  2.1  e, 
respectively,  and  revise  redesignated 
2.1b  and  add  new  2.1a  and  2.1c  to  read 
as  follows:] 

2.1    Letters 

Automation  rates  apply  to  each  letter- 
size  piece  that  is  sorted  under  M810 
into  the  corresponding  qualifying 
groups: 

a.  Groups  of  150  or  more  pieces  in  5- 
digit  trays  qualify  for  the  5-digit 
automation  in-county  rate. 

b.  Groups  of  150  or  more  pieces  in  5- 
digit  or  unique  3-digit  trays  qualify  for 
the  3/5  automation  Regular  or  Nonprofit 
rate,  as  applicable. 

c.  Groups  of  150  or  more  pieces  in 
unique  3-digit  trays  qualify  for  the  3- 
digit  automation  in-county  rate. 

d.  Pieces  for  a  unique  3-digit 
destination  that  is  part  of  a  3-digit 
scheme  group  in  LOOS  quahfy  for  the  3/ 
5  automation  rate  when  placed  in  a  3- 
digit  scheme  tray  if  grouped  sep>arately 
from  pieces  for  other  3-digit  areas. 

e.  Croups  of  fewer  than  1 50  pieces  in 
origin/entry  3-digit/ scheme  trays  and 
groups  of  150  or  more  pieces  in  other  3- 
digit,  3-digit  scheme,  or  AADC  trays  and 
all  pieces  in  mixed  AADC  trays  qualify 
for  the  Basic  automation  rate. 
***** 

[Add  new  3.0  to  read  as  follows:] 

3.0  Classroom  Periodicals 

3.1  ZIP*4  Rates 

ZIP-t-4  Classroom  Periodicals  must 
meet  the  basic  standards  in  1.1a  through 
1. if  and  1.2,  except  each  piece  must 
meet  the  physical  standards  for  letter- 
size  mail  in  C810  and  the  standards  for 
OCR  processing  in  C830,  must  bear  the 
correct  ZIP+4  code  in  the  address,  and 
must  have  address  elements  in  the 
standardized  format  placed  in  the  OCR 
read  area,  under  AOIO.  ZIP+4  rates 
apply  to  each  letter-size  piece  that  is 
sorted  under  M810  into  the 
corresponding  quahfying  groups: 

a.  Groups  of  150  or  more  pieces  in  5- 
digit  or  unique  3-digit  trays  qualify  for 
the  3/5  ZIP+4  rate. 

b.  Groups  of  fewer  than  150  pieces  in 
origin/entry  3-digit  trays  and  groups  of 
150  or  more  pieces  in  other  3-digit  or 
AADC  trays,  and  all  pieces  in  mixed 
AADC  trays  qualif\'  for  the  Basic  ZIP+4 
rate. 

3.2  Barcoded  Rates 

Barcoded  Classroom  Periodicals  must 
meet  the  basic  standards  in  1.0. 
Barcoded  rates  apply  to  each  letter-size 


piece  that  is  sorted  under  M810  into  the 
corresponding  qualifying  groups: 

a.  Groups  of  150  or  more  pieces  in  5- 
digit  trays  quahfy  for  the  5-digit 
Barcoded  rate. 

b.  Groups  of  150  or  more  pieces  in 
imique  3-digit  trays  quahfy  for  the  3- 
digit  Barcoded  rate. 

c.  Pieces  for  a  imique  3-digit 
destination  that  is  part  of  a  3-digit 
scheme  group  in  L003  quahfy  for  the  3- 
digit  Barcoded  rate  when  placed  in  a  3- 
digit  scheme  tray  if  grouped  separately 
from  pieces  for  other  3-digit  areas. 

d.  Groups  of  fewer  than  150  pieces  in 
origin/entry  3-digityscheme  trays  and 
groups  of  150  or  more  pieces  in  other  3- 
digit.  3-digit  scheme,  or  AADC  trays  and 
all  pieces  in  mixed  AADC  trays  qualify 
for  the  Basic  Barcoded  rate. 


E250    Destination  Entry 

[Amend  2. 1  by  replacing  the  reference 
"M210"  with  "M200"  and  by  removing 
the  phrase  "or  Level  I  or  K";  no  other 
change  to  text.] 

***** 

E600     Standard  Mail 

E610    Basic  Standards 

*        •        •        •        • 

E612    Additumal  Standards  for 
Standard  Mail  (A) 

«  '  '         *         • 

4.0    Bulk  Rates 


4.2     Minimum  Per  Piece  Rates 

[Revise  4.2  to  read  as  follows:] 

The  minimimi  per  piece  rates  (i.e.,  the 
minimum  postage  that  must  be  paid  for 
each  piece)  apply  to  Enhanced  Carrier 
Route  rate  pieces  weighing  no  more 
than  0.2066  pound  rounded  (3.3062 
ounces  rounded);  Regular 
nonautomation  and  automation  rate 
pieces  weighing  no  more  than  0.2068 
pound  roimded  (3.3087  ounces 
rounded);  Nonprofit  Enhanced  Carrier 
Route  rate  pieces  weighing  no  more 
than  0.2084  pound  rounded  (3.3348 
ounces  rounded);  and  Nonprofit 
nonautomation  and  automation  rate 
pieces  weighing  no  more  than  0.2088 
pound  rounded  (3.3407  ounces 
roimded).  The  base  postage  rate  apphes 
to  pieces  meeting  minimum  preparation 
standards  (e.g.,  Basic  rate)  and  may  be 
reduced  if  additional  standards  are  met. 
In  applying  the  minimum  per  piece 
rates,  mail  is  categorized  as  either  letters 
or  other  than  letters,  based  on  whether 
the  mail  meets  the  letter-size  standard 
in  C050.  That  standard  disregards 
address  placement,  except  that,  for 
automation  rates,  mail  may  be  assigned 
to  the  other  than  letters  category  based 
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on  the  standards  in  C820  Address 
placement  is  also  used  to  apply  the 
aspect  ratio  standard  in  C810  to  letter- 
size  automation  rates. 


ISS 


4.7    Annual  Fees 

(Replace  4.7.  4.7a,  and  4.7b  with  new 
4.7  to  read  as  follows:] 

Bulk  rate  Standard  Mail  (A)  is  subject 
to  an  annual  mailing  fee  once  each  12- 
month  penod.  The  fee  may  be  paid  in 
advance  only  for  the  next  year  and  only 
dunng  the  last  30  days  of  the  current 
service  period  The  fee  charged  is  that 
in  effect  on  the  date  of  payment.  Each 
mailer  who  enters  mail  at  bulk  rates 
paid  with  meter  or  precanceled  stamps 
must  pay  an  annual  bulk  maiUng  fee  at 
each  post  office  of  mailing,  a  mailer 
paying  this  fee  may  enter  clients'  mail 
as  well  as  the  mailer's  own.  The  mailer 
whose  permit  imprint  appears  on  pieces 
in  a  mailing  paid  wTth  a  pennit  imprint 
must  show  that  permit  number  on  the 
postage  statement  and  must  pay  the 
annual  bulk  mailing  fet»  for  that  pennit; 
this  fee  is  in  addition  to  the  fee  for  an 
application  to  use  permit  imprints. 


4.9    Preparation 

[Amend  4.9  oy  revising  the  introductory 
text  and  4.9c  to  read  as  follows:] 

Each  bulk  rate  mailing  is  subject  to 
these  general  standards: 
•         •         *         •         • 

c.  The  same  mailing  may  not  contain 

both  automation  and  nonautomation 
rate  pieces. 


E620     .\onautomation  Nonpresort 
Rates 

[Redesignate  E621  as  E620.1.0;  revise  to 

read  as  follows:] 

1  0     Single-Piece  Standard  Mail  (A) 

[Redesignate  E621. 1.1  through  1-6  as 
E620.1.1  through  1.6,  respectively:  no 
other  change  to  text.] 
[Redesignate  E622  as  E620.2.0  and 

revise  internal  references  accordingly: 
revise  to  read  as  follows:} 

2.0  Parcel  Post 

[Redesignate  chart  under  2.1  as  Exhibit 
2.4.  with  the  heading  "BMC/ ASF  Service 
Areas. "  and  revise  redesignated  2.1  to 
read  as  follows:] 

2.1  Basic  Standards 

.\ny  Standard  Mail  (B)  matter  may  be 
mailed  at  parcel  post  rates,  subject  to 
the  basic  standards  in  E611  and  E613. 
[Redesignate  E622.1.2  and  1.3  as 
E620.2.2  and  2.3,  respectively.] 


[Redesignate  E622.2.0,  3.0.  and  4.0  as 
E620.2.4,  2.5,  and  2.6,  respectively,  and 
revise  internal  references  accordingly: 
no  other  change  to  text.] 

2.4  Rate  tligibility 

[Add  introductory  text  to  redesignated 
E620.2.4  to  read  as  follows:] 

Parcel  post  rates  are  based  on  the  zone 
to  which  the  parcel  is  addressed;  the 
weight  of  the  parcel;  and  whether  the 
parcel  is  mailed  and  delivered  either 
within  the  service  area  of  the  same  bulk 
mail  center  (BMC)  or  auxiliary  service 
facility  (ASF)  (as  shown  in  Exhibit  2  4) 
or  within  another  designated  service 
area.  Specific  rates  and  discounts  are 
subject  to  these  additional  standards: 
[Redesignate  E622  2  1  thmngh  2  5  as 
E620.2.4a  through  2.4e,  respectively, 
and  revise  internal  references 
accordingly;  no  other  change  to  text.] 

•  •        •        •        * 

2.5  Nonmachinable  Surcharge 

[Add  introductory  text  to  redesignated 
E620.2.5  to  read  as  follows:] 

The  nonmachinable  surcharge  applies 
only  to  the  items  listed  in  2.5a  through 
2.5i  if  mailed  at  the  inter-BMC/ASF 
parcel  post  rates  and  no  special  delivery 
or  special  handling  fee  is  paid.  The 
nonmachinable  siucharge  applies  to 
items  within  these  categories: 
[Remove  the  introductory  text  of 
E622.3.2  and  redesignate  E622.3.2a 
through  3.2i  as  E620.2.5a  through  2.5i, 
respectively.] 

•  •        •        •        • 

2.6  Fees 

[Add  introductory  text  to  redesignated 
E620.2.6  to  read  as  follows:] 

Parcel  post  is  subject  to  these  fees,  as 
applicable: 

[Redesignate  E622.4.1  and  4.2  as 
E620.2.6a  and  2.6b,  respectively.] 
***** 

[Redesignate  E623  as  E620.3.0.] 

3.0    Bound  Printed  Matter 

[Redesignate  E623. 1.1  through  1.4  as 
E620.3.1  through  3.4,  respectively.] 
[Redesignate  E624  as  E620.4.0.] 
4.0    Special  Standard  Mail 
[Redesignate  E624.1.1  through  1.4  as 
E620.4.1  through  4.4,  respectively,  and 
revise  internal  references  accordingly; 
no  other  change  to  text.] 
[Redesignate  E625  as  E620.5.0.] 

5.0    Library  Mail 

[Redesignate  E625. 1.1  through  1.7  as 
E620.5.1  through  5.7,  respectively,  and 
revise  internal  references  accordingfy; 
no  other  change  to  text.] 


E630    Nonautomation  Preaort  Rates 

[Remove  E639:  redesignate  E631 
through  E634  as  E630.1.0  through  4.0, 
respectively,  and  revise  as  follows:] 

1 .0    Regular  and  Nonprofit  Standard 

Mail 

[Redesignate  E63 1.1.0  through  3.0  as 
E630.1.1  through  1.3,  respectively;  in 
redesignated  1.1  and  1,2,  replace  the 
term  "Regular  Standard  Mail"  with 
"Regular  or  Nonprofit  Standard  Mail"; 
in  redesignated  1,3,  replace  the  term 
"Regular  rates"  with  "Regular  and 
Nonprofit  rates";  no  other  change  to 
text.] 

2.0    Enhanced  Carrier  Route  Standard 
Mail 

[Redesignate  E632. 1 . 1  through  1.7  as 
E630.2.1  through  2.7,  respectively:  in 
redesignated  2.3,  replace  the  reference 
"E641  '•  with  "E640":  redesignate 
E632.2.1  and  2.2  as  E630.2.8  and  2.9,  ' 
respectively:  revise  the  heading  of 
redesignated  2.8  to  read  as  "Basic 
Rates";  in  redesignated  2.9.  replace  the 
reference  "1.6  and  1.7"  with  "2.6  and 
2.7";  no  other  change  to  text.] 

3.0    Bulk  Bound  Printed  Matter 

[Redesignate  E633.1.1  and  1.2  as 

E630.3. 1  and  3.2.  respectively;  in 
redesignated  3. 1 ,  replace  the  phrase 
"basic  standards  in  E623"  with  "basic 
standards  for  bound  printed  matter  m 
E620":  m  redesignated  3.2b,  replace  the 
reference  "1.2a"  with  "3.2a";  no  other 
change  to  text.] 

4.0    Presorted  Special  Standard  Mail 

[Redesignate  E634.1.0  and  2  J  through 
2.5  as  E630.4.1  and  4.2  through  4.6, 
respectively.] 

E640     Automation  Rates 

[Remove  E649:  redesignate  E641  as 
E640;  in  1.3,  replace  the  term  "Regular 
automation  rates'  \Mth   'Automation 
rates":  in  1.4,  replace  the  term    Regular 
automation  rates  '  with  "Automation 
rates. "] 

[Revise  the  heading  of  1.0  to  read  as 
follows:] 

1.0  Regular  and  Nonprofit  Rates 

1.1  All  Pieces 

[Amend  1.1  by  revising  the  introductory 
text  and  l.lbto  read  as  follows:] 

All  pieces  in  an  automation  rate 
Regular  or  Nonprofit  Standard  mailing 
mu&t: 


b.  Be  part  of  a  single  mailing  of  at 
least  200  pieces  or  50  pounds  of  pieces 
of  automation  rate  Standard  Mail 
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(Regular  and  Nonprofit  mailings  must 
meet  separate  minimum  volumes). 

»         *         *         •         « 

1.2     Enclosed  Reply  Cards  and 
Envelopes 

[Re\ise  12  to  read  as  follows:} 

Effective  lanuary  1 .  1997  (or  March  1, 
1997,  for  Nonprofit  Standard  Mail]  ail 
letter-size  reply  cards  and  envelopes 
("business  reply,  courtesv  reply,  and 
metered  repiv  mail)  provided  as 
enclosures  in  automation  Regular  or 
Nonprofit  Standard  Mail,  and  addressed 
for  return  to  a  domestic  deliver*' 
address,  must  meet  the  standards  in 
C810  for  enclosed  reply  caras  and 
envelopes.  The  mailer  must  certif}'  that 
thig  standard  hss  hoAn  met  \vhen  the 
corresponding  mail  (in  which  the  reply 
pieces  are  enclosed)  is  presented  to  the 
USPS. 

*  •  •  •  • 

[Revise  the  beading  of  2.0  to  read  as 
follows:] 

2.0  Enhanced  Carrier  Route  Rates 

2.1  All  Pieces 

[Amend  2.1  hy  revising  the  introductory 
text  and  2.1b  to  read  as  follows:] 

All  pieces  in  an  automation  rate 
Enhanced  Carrier  Route  Standard 
maiUng  (available  for  letters  only)  must: 

*  «         «         *         * 

b.  Be  part  of  a  single  mailing  of  at  • 
least  200  pieces  or  50  pounds  of  pieces 
of  automation  rate  Enhanced  Camer 
Route  Standard  Mail  (Regular  and 
Nonprofit  mailings  must  meet  separate 
mimmum  volumes). 

*  •        •        •        • 

2.4     Enclosed  Reply  Cards  and 
Envelopes 

[Revise  2.4  to  read  as  follows:] 

Effective  January  1,  1997  (or  March  1, 
1997,  for  Nonprofit  Enhanced  Camer 
Route  Standard  Mail!,  all  letter-size 
reply  cards  and  envelopes  (business 
reply,  courtesy  reply,  and  metered  reply 
mail)  provided  as  enclosures  in 
automation  Enhanced  C>amer  Route 
Standard  Mail,  and  aadressed  for  return 
to  a  domestic  deliverv  address,  must 
meet  the  standards  m  C810  for  enclosed 
reply  cards  and  envelopes.  The  mailer 
must  certifv  that  this  standard  has  been 
met  when  the  corresponding  mail  (m 
which  the  reply  pieces  are  enclosed)  is 
presented  to  the  USPS. 
***** 

E650    Destination  Entry 

*  •        •        •        • 

E652     Parcel  Post 

[In  1.4,  replace  the  reference  "E622" 
with  "E620":  no  other  change  to  text.] 


E670  Nonprofit  Standard  Mail 

1.0  Basic  Standards 

1.1  Orf;anization  Eligibility 

[Revise  1.1  to  read  as  fo'iiows:] 

Only  organizations  that  meet  the 
standards  in  2.0  or  3.0  and  that  have 
received  specific  authorization  from  the 
USPS  may  mail  eUgible  matter  at  any 
Nonprofit  Standard  Mail  rate,  including 
Nonprofit  Enhanced  Carrier  Route  rates. 
***** 

L    Labeling  Lists 

[Remove  LOOl,  L897.  L898,  and  L899.] 

M    Mail  Preparation  and  Sortation 

MOOO     General  Preparation  Standards 

MOlO     Mailpieces 

Moil     Basic  Standards 

[Revise  the  heading  of  1.0  to  read  as 
follows:] 

1.0    Terms  and  Conditions 
***** 

1.2  Presort  Levels 

[Amend  1.2  by  revising  1.2d,  1.2h,  and 
1.2i  to  read  as  follows:] 

Terms  used  for  presort  levels  are 
defined  as  follows: 

***** 

d.  3-digit:  the  ZIP  Code  in  the  delivery 
address  on  all  pieces  begins  with  the 
same  three  digits  (see  L002,  Column  A). 

***** 

h.  SCF:  the  separation  includes  pieces 
for  two  or  more  3-digit  areas  served  by 
the  same  SCF  (see  LOOS),  except  that, 
where  required  or  permitted  by 
standard,  mail  for  a  single  3-digit  area 
may  be  prepared  in  an  SCF  separation 
when  no  mail  for  other  3-digit  ZIP  Code 
areas  is  available. 

i.  ADC/AADC:  all  pieces  are 
addressed  for  delivery  in  the  service 
area  of  the  same  ADC  or  AADC  (see 
L004  or  L801). 
***** 

1.4     Mailing 

[Revise  1.4  to  read  as  follows:] 

A  mailing  is  a  group  of  pieces  within 
the  same  class  of  mail  and  processing 
category  that  may  be  sorted  together 
under  the  applicable  standards.  Other 
specific  standards  may  define  whether 
separate  mailings  may  be  combined, 
palletized,  reported,  or  deposited 
together  The  following  types  of  mail 
may  not  be  part  of  the  same  mailing 
despite  being  in  the  same  class  and 
processing  category:  automation  and 
nonautomation  mail;  automation  rate 
Enhanced  Camer  Route  and  other  mail; 
any  combination  of  Enhanced  Carrier 


Route,  Regular,  Nonprofit,  andVor 
Nonprofit  Enhanced  Carrier  Route 
Standard  Mail. 


M013     Optional  Fndor^pment  !  ine* 

1.0  Use 

1.1  Basic  Standards 

[Amend  1.1  by  removing  in  the  chart  the 
entries  for  Optional  City  and  Working; 
by  revising  the  parenthetical  terms 
following  the  first  entry  for  Carrier  Route 
to  read  as  only  "(Periodicals)";  by 
revising  the  parenthetical  terms 
following  the  entry  for  SCF  to  read  as 
only  "(bound  printed  matter)";  and  by 
removing  the  parenthetical  phrase 
"(Except  Preferred  Periodicals  and 
Nonprofit  Standard  Mail)"  following  the 
entries  for  AADC  and  Mixed  AADC.] 
***** 

1.4    Rate  Markings 

[Amend  1.4  by  replacing  the  term 
"automation  Regular  Standard  Mail" 
with  "automation  Standard  Mail."] 
***** 

M014     Came,'  Route  iniormation  Lines 

1.0    Basic  Information 

[Amend  1.0  by  replacing  the  terms 
"carrier  route  and  Level  I/K  Periodicals" 
with  "Carrier  Route  Periodicals. "] 

***** 

M020     Packages  and  Bundles 

[Remove  2.0;  redesignate  3.0  and  4.0  as 
2.0  and  3.0,  respectively;  revise  the 
heading  of  redesignated  2.0  as 
"Additional  Standards"  First-Class 
Mail,  Periodicals,  and  Standard  Mail 
(A)";  amend  redesignated  2.1c  by 
replacing  the  terms  "Regular  Standard 
Mail"  with  "Standard  Mail  (A)"  and 
"Regular  Periodicals"  with 
"Periodicals":  no  other  change  to  text.] 

M030     Containers 

M031     Labels 


4.0    Pallet  Labels 


4fl     Delivpn  T'niiSTF  Dni"  and 
DSCF  Rale* 

[Revise  4.8  to  read  as  follows:} 

If  a  5-digit,  3-digit.  or  SCF  pallet 
contains  copies  claimed  at  Periodicals 
delivery  unit  and  SCF  zone  rates,  or 
Standard  Mail  DDU  and  DSCF  rates,  as 
applicable,  the  content  line  of  the  pallet 
label  must  show  the  designation  "DDU/ 
SCF,"  after  the  content  description. 
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M032     Barcoded  Labels 

1.0  Barcoded  Tray  Labels 

1.1  Standards 

[Revise  1.1  to  read  as  follows:] 

Effective  January  1,  1997,  barcoded 
tray  labels  are  required  for  all  mailings 
of  automation  rate  First-Class  Mail  flat- 
size  pieces  and  automation  rate  First- 
Class  Mail,  Periodicals,  and  Standard 
Mail  (A)  letter-size  pieces.  Barcoded 
tray  labels  may  be  used  before  that  date 
and  may  be  used  for  other  trayed  mail. 
Mailer-produced  barcoded  tray  labels 
must  meet  the  standards  below. 
Revisions  to  preprinted  barcoded  labels 
(e.g.,  handwritten  changes)  are  not 
permitted. 
»        »        •        •        » 

2.0  Barcoded  Sack  Labels 

2.1  Standards 

(Revise  2.1  to  read  as  follows:] 

Effective  [anuary  1,  1997,  barcoded 
sack  labels  are  required  for  all  mailings 
of  automation  rate  Periodicals  and 
Standard  Mail  (A)  flat-size  pieces 
prepared  in  sacks.  Barcoded  sack  labels 
mav  be  used  before  that  date  and  may 
be  used  for  other  sacked  mail.  Mailer- 
produced  barcoded  sack  labels  must 
meet  the  standards  below  Revisions  to 
preprinted  barcoded  labels  (e.g., 
handwritten  changes]  are  not  permitted. 

M033     Sacka  and  Trays 

[In  1.2a,  replace  the  terms  "Regular 
Periodicals,  and  Regular  and  Enhanced 
Carrier  Route  Standard  Mail  (A)"  with 
"Periodicals,  and  bulk  rate  Standard 
Mail  (A)";  remove  the  last  sentence  of 
1.2f;  in  1.4,  remove  the  phrase  and 
clause  "except  for  Preferred  Periodicals 
and  Nonprofit  Standard  Mail,  which  are 
covered  in  3.0  and  4.0";  in  1.7,  replace 
the  phrase  "Except  for  Nonprofit 
Standard  and  Preferred  Periodicals 
mailings,  after"  with  "After";  revise  the 
heading  of  2.0  to  read  as  "First-Class 
Mail,  Periodicals,  and  Bulk  Rate 
Standard  Mail  (A)";  remove  3.0  and  4.0; 
no  other  change  to  text.] 

M040     Pallets 


M045     Palletized  Maihngs 


2.0    Packages 


2.2     Size — Periodicals 

[Amend  2.2  by  replacing  the  references 
"M210  and  M290"  in  2.2a  with  "M200" 
to  read  as  follows:] 


Package  size:  Six-piece  minimum,  20- 
pound  maximum,  except  that. 

a.  Finn  packages  may  contain  as  few 
as  two  copies  of  a  publication  and  do 
not  have  to  be  consoUdated  into  bundles 
with  other  packages  to  the  same  5-digit 
destination.  A  firm  "package"  may  be 
coimted  as  one  piece  for  presort 
standards  (see  M200). 
•        •        »        *        • 

[Remove  8.0  and  renumber  9.0  as  8.0 

with  no  change  to  text.] 

[Revise  the  heading  ofMOSO  to  read  as 

follows:] 

M050    Delivery  Sequence 

[Amend  1.1  by  replacing  the  references 
"M290  or  M693"  with  "M200  or  M620"; 
no  other  change  to  text.] 

M070    Mixed  Classes 


M073    Combined  Mailings  ofStandard 
Mail  Machinable  Parcels 

[Amend  1.1  by  replacing  the  term 
"Regular  Standard  Mail  (A)"  with 
"Standard  Mail  (A)."] 

*  »        »        »        • 

M200    Periodicals  (Nonautomation) 

[Remove  M290:  redesignate  M210  as 
M200;  amend  1.1,1.2,  and  2.3  (heading 
and  text)  by  replacing  the  term  "Regular 
Periodicals"  with  "Periodicals."] 

*  •        »        •        » 

M600    Standard  Mail  (NonautomationJ 

[Revise  the  heading  ofMBlO  to  read  as 
follows:] 

M610    Single-Piece  and 
Nonautomation  Standard  Mail  (A) 

*  •        »        »        • 

[Revise  the  heading  of  2.0  to  read  as 
follows:] 

2.0  Basic  Standards — Nonautomation 
Rates 

2.1  All  Mailings 

[Amend  2.1  by  revising  the  introductory 
text,  2.1a,  and  2.1e  to  read  as  follows:] 

All  nonautomation  (Basic  and  3/5) 
rate  mailings  are  subject  to  these  general 
standards  (automation  rate  Standard 
Mail  must  be  prepared  under  M810  or 
M820,  as  applicable): 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E630  and  in 
MOlO,  M020,  and  M030. 

*  •        •        *        • 

e.  Subject  to  M012,  all  pieces  eligible 
for  and  claimed  at  Nonprofit  rates  must 
be  marked  "Nonprofit  Organization"  (or 
"Nonprofit  Org."  or  "Nonprofit");  all 
other  pieces  must  be  marked  "Biilk 
Rate"  (or  "Blk.  Rt.").  In  addition,  pieces 
may  be  marked  "Single-Piece"  (or 


"SNGLP")  under  P600  to  correct  an 
incorrect  rate  marking. 
»         •         •         *         * 

2.3     Exception— Standard  Mail  (A) 

[In  2.3,  replace  the  terms  "Regular 

Standard  Mail"  with  "Standard  Mail" 
and  "Regulai  nonletter  nonautomation" 
with  "nonletter  nonautomation."] 

*  •         •         *         * 

[Revise  the  heading  of  3.0  to  read  as 
follows:] 

3.0     Basic  Prpparation — Nonautomation 
Rate  Letter-Size  Pieces 

*  *        *        *        • 

[Revise  the  heading  of  4.0  to  read  as 
follows:} 

4.0    Optional  FreparatioD— Upgradable 
Nonautomation  Rate  Letter-Size  Pieces 

*  *         «         *         • 

[Revise  the  heading  of  5.0  to  read  as 
follows:] 

5.0    Preparation — Nonautomation  Rate 
Flat-Size  Pieces  and  all  Irregular  Parcels 

»         *         *         »         • 

[Revise  the  heading  of  6.0  to  read  as 
follows:] 

6.0    Machinable  Parcels 

*  »        «        »        ♦ 

[Revise  the  heading  of  7.0  to  read  as 
follows:] 

7.0    Bedloaded  Bundles  of 
Nonautomation  Rate  Flat-Size  Pieces 

[Amend  7.1  by  replacing  the  term 
"Regular  nonautomation  rate  Standard 
Mail  (A)"  with   'nonautomation  rate 
Standard  Mail  (A)";  no  other  change  to 
text] 

M620     Enhanced  Carrier  Route 
Standard  Mail 

1.0  Basic  Standards 

1.1  All  Mailings 

(Amend  1.1  by  revising  1.1a  and  l.le  to 
read  as  follows:] 

All  nonautomation  rate  Enhanced 
Carrier  Route  mailings  are  subject  to 
these  general  standards  iautomation  rate 
Enhanced  Carrier  Route  mailings  must 
be  prepared  under  .M810): 

a.  Each  maiUng  must  meet  the 
applicable  standards  in  E630  and  in 
MOlO,  M020.  andMOao. 
*        *         «         .         * 

e.  Subject  to  M012,  all  pieces  eligible 
for  and  claimed  at  Nonprofit  rates  must 
be  marked  "Nonprofit  Organization"  (or 
"Nonprofit  Org."  or  "Nonprofit");  all 
other  pieces  must  be  marked  "Bulk 
Rate"  (or  "Blk.  Rt. ")  In  addition,  Basic, 
High  Density,  and  Saturation  rate  pieces- 
must  each  be  rharked  'ECRLOT," 
•ECRWSH,"  or  "ECRWSS." 
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respectively.  Pieces  not  claimed  at  the 
corresponding  rate  must  not  be  marked 
ECRLOT,"  'ECRWSH,    or  •ECRWSS" 
unless  single-piece  rate  postage  is 
affixed  or  a  corrective  single-piece  rate 
marking  is  applied  under  P600. 

•  •        *         •        « 

1  4     Exception — Standard  Mail  (A) 

.fipiiSp  1  4  to  read  as  follows:] 

When  the  size  of  the  pieces  in  a 
Standard  Mail  (A)  maiUng  job  enables 
them  to  qualify  for  Standard  Mail 
automation  rates  as  either  letters  or  flats, 
if  part  of  the  [ob  is  prepared  as 
palletized  flats  at  automation  rates  for 
ilats,  the  remamder  may  be  prepared  as 
palletized  fiats  at  Enhanced  Carrier 
Route  nonletter  rates  and  ncnletter 
nonautomation  rates  if  the  number  of 
nonletter  nonautomation  rate  pieces 
does  not  exceed  10%  of  the  total 
number  of  pieces  in  Lhe  entire  mailing 
job. 

•  •        •        •        • 

5.0    Residual  Mail 

[Amend  5.0  by  replacing  the  term 
Regular  Standard  Mail  rates"  with 

Regular  or  Nonprofit  Standard  Mail 
rates,  as  appropriate"  to  read  as 
follows:] 

Pieces  not  sorted  under  2.0  and  either 
3.0  or  4  0  must  be  prepared  as  a  separate 
mailing  at  Regular  or  Nonprofit 
Standard  Mail  rates,  as  appropriate. 

•  *         *         *         « 

[Remove  M690.  M692.  M693.  M695. 
M696.  M697.  and  M698.] 

M800     All  Automation  Mail 

[Revise  the  heading  of  M8 10  to  read  as 
follows:] 

M810     Letter-Size  Mail 

1.0  Basic  Standards 

1.1  Standards 

[Amend  1  i  bv  replacing  the  term 
"Regular  Periodicals"  with 
"Periodicals"  in  the  first  sentence  to 
read  as  follows:] 

Letter-size  automation  rate  First -Class 
Mail,  Penodicais.  and  Standard  Mail  (A) 
must  be  prepared  under  M810  and  the 
eligibility  standards  for  the  rate 
claimed.*    *    * 

1.2  Mailings 

[Amend  1.2  by  adding  the  following 
sentence  to  the  end  of  the  section  to 

read  as  follows:] 

*   *   *  A  Periodicals  mailing  may  not 

contain  both  ZIP+4  Classroom  pieces 
and  any  other  automauon  rate 
Periodicals. 

1.3  Marking 

[Revise  1.3  to  read  as  follows:] 


Except  for  Periodicals  (which  require 
no  markings),  all  pieces  must  be  marked 
(subject  to  M012)  "AUTO"  or 
"AUnXlR"  for  carrier  route  rate)  and, 
as  appropriate,  "Presorted"  and  "First- 
Class"  if  First-Class  Mail;  "Nonprofit 
Organization"  (or  "Nonprofit  Chg."  or 
"Nonprofit")  if  Nonprofit  or  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail; 
or  "Bulk  Rate"  (or  "Blk.  Rt")  if  Regular 
or  Enhanced  Carrier  Route  Standard 
Mail.  Pieces  not  claimed  at  automation 
rates  must  not  bemarked  "AUTO"  or 
"AUTOCR"  unless  single-piece  rate 
postage  is  affixed  or  a  corrective  single- 
piece  rate  marking  is  applied  under 
PlOOorPeOO. 


1.5  Carrier  Route 

[Amend  1 .5  by  replacing  the  reference 
'•E64Vwith  "E640."] 

1.6  Scheme  Sortation 

[Amend  1.6  by  adding  the  following 
sentence  to  the  end  of  the  section  to 
read  as  follows:] 

•  *  *  Scheme  sortation  is  not 
available  for  ZIP +4  Classroom 
Periodicals. 


3.0  Preparation — Periodicals 

3.1  Tray  Preparation 

[Amend  3.1  by  revising  3.1b  to  read  as 
follows:] 

Tray  size,  preparation  sequence,  and 
labeling: 

*        *        •        *        • 

b.  3-digit/ scheme  (3-digit  only  few 
ZIP+4  Classroom  Periodicals):  required 
(150-piece  minimum  except  no 
minimimi  for  required  origin/optional 
entry  3-digit(s)/scheme):  overflow 
allowed;  for  Line  1,  use  L002,  Column 
B  (except  use  L002,  Column  A,  for 
ZIP+4  Classroom  Periodicals). 

«  «  *  *  • 

3.2  Line  2 

[Revise  3.2  to  read  as  follows:] 

Line  2:  PER  or  NEWS  (as  appropriate) 
LTRS  EC  (except  LTRS  UPGR  for  ZIP+4 
Classroom  Periodicals)  and: 

a.  For  scheme  trays:  SCHEME  (or  as 
shown  in  L002,  Column  B), 

b.  For  mixed  AADC  trays:  WKG. 
4.0  Documentation 

[Amend  4.0  by  replacing  the  reference 
'•M210"with  "M200."] 

[Revise  the  heading  ofM820  to  read  as 
follows:] 


M820   Flat-Size  Mail 

1.0  Basic  Standards 

1.1  Standards 

[Amend  1.1  by  revising  the  first  sentence 
to  read  as  follows:] 

Flat-size  automation  rate  First -Class 
Mail,  Periodicals,  and  Standard  Mail  (A) 
must  be  prepared  under  M820  and  the 
eligibility  standards  for  the  rate 
claimed.*   *   * 


1.4  Marking 

[Revise  1.4  to  read  as  follows:] 

Except  for  Periodicals  (which  require 
no  markings),  all  pieces  must  be  marked 
(subject  to  M012)  "AUTO"  and,  as 
appropriate,  "Presorted"  and  "First- 
Class"  if  First-Class  Mail;  "Nonprofit 
Organization"  (or  "Nonprofit  Org."  or 
"Nonprofit")  if  Nonprofit  Standard 
Mail;  or  "Bulk  Rate"  (or  "Blk.  Rt.")  if 
Regular  Standard  Mail.  Pieces  not 
claimed  at  automation  rates  must  not  be 
marked  "AUTO"  unless  single-piece 
rate  postage  is  affixed  or  a  corrective 
single-piece  rate  marking  is  applied 
under  PlOO  or  P6D0. 

1.5  Exception— Standard  Mail  (A) 

[Revise  1.5  to  read  as  foiiows:] 

When  the  size  of  the  pieces  in  a 
Standard  Mail  (A)  mailing  job  enables 
them  to  qualify  for  Standard  Mail 
automation  rates  as  either  letters  or  flats, 
if  part  of  the  job  is  prepwued  as 
pidletized  flats  at  automation  rates  for 
flats,  the  remainder  may  be  prepared  as 
palletized  flats  at  Enhanced  Carrier 
Route  nonletter  rates  and  nonletter 
nonautomation  rates  if  the  number  of 
nonletter  nonautomation  rate  pieces 
does  not  exceed  10%  of  the  total 
number  of  pieces  in  the  entire  mailing 
job. 

5.0  IDoctimentation 

[Amend  5.0  by  replacing  the  reference 
"M210"with  "M200."] 
[Remove  M890,  M891.  M892,  M893, 
M894.  M895,  M896,  M897.  and  M898.] 

P  Postage  and  Payment  Methods 

POOO   Rasii  Information 
POlii    ( Tpnerai  Standaras 
Poll   Pa)meni 

1.0  Prepavment  and  Postage  Due 

1.1  Prepavment  I Ainditions 

[Amend  1.1  by  revising  l.leto  read  as 
follows:] 

The  mailer  is  responsible  for  proper 
payment  of  postage.  Postage  on  all  mail 
must  be  fully  prepaid  at  the  time  of 
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mailing,  except  as  specifically  provided 
bv  standard  for: 


e  Keys  and  identification  devices 
returned  to  owners  (see  E620). 


P012  Documentation 

lRe\ise  the  heading  of  2.0  to  read  as 
follows:} 

2.0  Standardized  Documentation — 
First-Class  Mail.  Periodicals,  and 

Standard  .Mail  (A) 

2.1  Basic  Standard 

[Amend  2  1  by  replacing  in  the  first 
sentence  the  terms  "Regular 
Periodicals"  with    Periodicals" and 

Regular  and  Enhanced  Carrier  Route 
Standard  Mail"  mth    Standard  Mail 
(A)"  to  read  as  follows.! 

For  First-Class  Mail,  Periodicals,  and 
Standard  Mail  {Al.  subject  to  the 
standards  for  the  rate  claimed, 
documentation  must  be  produced  by 
software  certified  under  the  USPS 
Presort  .Accuracy  Validation  and 
Evaluation  (P.*lVE)  or  Manifest  Analysis 
and  Certification  (MAC)  programs, 
appropriate  for  the  accompanying  class 
of  mail  and  rate  claimed,  or  must  be 
prepared  to  meet  the  criteria  for 
standardized  documentation  in  this 
section  *    *    * 

2.2  Format  and  Content 

(Amend  2.2  by  revising  the  introductory 
text  to  read  as  follows:] 

For  First-Class  Mail,  Periodicals,  and 
Standard  Mail  (A),  standardized 
documentation  includes; 


2.5  Combined  and  Copalletized 
Mailings 

(.Amend  2.5  by  revising  the  introductory 
text  to  read  as  follows:} 

For  combined  or  copalletized 
mailings  of  Periodicals  and  Standard 
Mail  (.A)  prepared  under  M045.  the 
listing  must  show  the  following 
additional  luformation: 


Bulk  rates  are  based  on  the  weight  of 
the  pieces  and  are  apphed  differently  to 
pieces  weighing  less  than  or  equal  to  a 
"breakpoint"  (rounded  to  four  decimal 
places)  and  those  weighing  more,  as 
follows: 

a.  The  appropriate  minimum  per 
piece  rate  apphes  to  pieces  weighing 
0.2066  pound  (3.3062  ounces)  or  less 
(Enhanced  Carrier  Route  rates).  0  2068 
pound  (3.3087  ounces)  or  less  (Regular 
rates).  0.2084  pound  (3.3348  ounces)  or 
less  (Nonprofit  Enhanced  Carrier  Route 
rates),  or  0.2088  pound  (3.3407  ounces) 
or  less  (Nonprofit  rates). 

b.  A  rate  determined  by  adding  the 
appropriate  fixed  per  piece  charge  and 
the  corresponding  variable  per  pound 
charge  (based  on  the  weight  of  the 
piece)  appUes  to  pieces  weighing  more 
than  0.2066  pound  (3.3062  ounces) 
(Enhanced  Carrier  Route  ratesj.  0.2068 
pound  (3.3087  ounces)  (Regular  rates). 
0.2084  pound  (3.3348  ounces) 
(Nonprofit  Enhanced  Carrier  Route 
rates),  or  0.2088  pound  (3.3407  ounces) 
(Nonprofit  rates). 
***** 

POM  Refunds  and  Exchanges 

4.0  Refund  Requests  for  Excess 
Postage— at  Time  of  Mailing  ("Value 
Added  Refunds") 


4.13    Standard  Mail(A) 

[Replace  4.13,  4.13a,  4.13b,  and  4.13c 
with  new  4.13  to  read  as  follows:] 

If  a  value  added  refuna  request  is 
submitted  when  a  Standard  Mail  (A) 
mailing  is  presented  to  the  USPS,  each 
piece  must  be  letter-size,  weigh  less 
than  the  applicable  maximum  weight 
for  automation  mail  prescribed  in  C810. 
be  part  of  an  automation  rate  mailing, 
and  be  metered  by  the  presenter  or  the 
presenter's  customer  at  a  3/5 
nonautomation  rate  or  at  any 
automation  minimum  per  piece  rate. 
Pieces  for  each  entry  must  be  prepared 
as  a  separate  mailing  if  the  destination 
entry  rates  are  claimed. 


permit  imprints  on  bulk  rate  Standard 
.Mail  (A)  bearing  references  to  expedited 
handling  or  defivery  (e.g.,  "Priority." 
"E.xpress."  "Overnight")  must: 

a.  Show  the  words  "Bulk  Rate"  ("Blk. 
Rt, ")  or  "Nonprofit  Organization"  (or 
"Nonprofit  Org."  or  "Nonprofit")  more 
prominently  than  other  words  in  the 
imprint. 

b  Include  a  clear  space  of  at  least 
3/8  inch  around  the  entire  permit 
imprint 
*         »        •        •        * 

4  0     Formats 

4.1     Basic  Standard 

[Amend  the  Nonprofit  Standard  Mail 
examples  in  Exhibit  4.1b  by  replacing 
the  endorsement    Gamer  haute 
Presort"  with  "AUTOCR."] 

***** 

P600     Standard  Mail 


3.0  Automation  Rates 

[Revise  the  heading  of  3.1  to  read  as 

follows:] 

3.1  Payment  Methods 

[Amend  3. 1  by  revising  the  first  sentence 
to  read  as  follows:] 

Postage  on  any  mailing  made  at  an 
automation  rate  must  be  paid  with 
meter  stamps,  permit  imprints,  or 
precanceled  postage,  under  applicable 
standards.  *   *   • 


[Remove  3.0;  redesignate  4.0  as  3.0.J  P040    Pennit  Imprints 


P710    Manifiest  Mailing  System  (MMS) 

***** 

3.0    Key  line 
***** 

3.3    Rate  Category  Abbreviations 

[Revise  3.3  and  Exhibit  3.3b  to  read  as 

follows:] 

Keylines  on  First-Class  Mail  or  bulk 
Standard  Mail  (A)  may  use  only  the  rate 
category  abbreviations  in  E.xhibit  3.3a  or 
Exhibit  3.3b.  respectively.  .\11  pieces 
that  qualify  for  more  than  one  postage 
rate  must  show  each  rate  category 
abbreviation,  separated  by  a  "/"  (slash) 
(e.g.,  EB/DS). 


Code 

EA  ... 

E 

EB  ... 

E 

EH  ... 

E 

ES  ... 

E 

DB     . 

D 

DD  ,-. 

D 

DS  ... 

D 

UMI 


P013   Rate  Application  and 
Computation 


4.0  Rate  AppUcation— Standard  Mail 
(A) 


4.3  Bulk  Rates 

[Revise  4.3  to  read  as  follows:] 


[Revise  the  heading  of  2.0  to  read  as 
follows:] 

2.0    Permit  Imprint  Preparation 


2.5    References  to  Expedited  Handling 

[Amend  2.5  by  revising  2.5a  to  read  as 
follows:] 

Except  for  postcard-size  mail  and 
imprints  placed  on  address  labels. 


Exhibit  3.3b.— Rate  Category 
Abbreviations— Standard  Mail  (A) 


Code 

Rate  category 

AV  ... 

Automation  5-Digit  [letters  only]. 

AT  .... 

Automation  3- Digit  [letters  only). 

AF  .... 

Automation  3/5  [flats  ontyj. 

AS  ... 

Automation  Basic. 

RA  ... 

3«. 

RB  ... 

Basic. 
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Exhibit  3.3b.— Rate  Ca-^egory 
BREviATiONS— Standard  Mail 
Continued 


As-     account   Fuii  po-stage  must  be  affixed  to, 
(A) accompanying  smglp-Diece  ratp  mail 


Code 


EA 

EB 

EH 

ES 
DO 
DC 
DS 

SP 


Rate  category 


Enhanced  Carrier  Route  Automation 
Basic  [letters  only; 

Enhanced  Carrier  f^oute  Basic 

Enhances  Camer  Route  Migh  Den- 
sity 

Enhanceo  Garner  f^oute  Saturation. 

Destination  Bulk  Mai'  Center  ;DBMC). 

Destination  Delivery  unit  (DDU; 

DestinatKjn  Sectionai  Center  Factiit. 
(DSCF; 

Stngie-Piece  Rate  [wtien  fewer  tna'' 
20G  cxeces  accompany  automation 
rate  maiPj 


P760     First-Ciass  or  Standard  Mail 
Mailings  With  Different  Pavment 
Methods 


2.0    Postage 


2.2     Metered  Pieces — Standard  Mail 

(A! 

IRevise  2.2  to  read  as  follows:] 
Metered  pieces  in  a  combined  mailing 

must  bear  postage  at  a  nonautomation 
pres{)ri  or  automation  rate  for  which  the 
pieces  are  eiigibie  .additional  postage 
due  for  metered  pieces  in  a  combined 
maiimg  is  deducted  from  the  mailer's 
postage  due  advance  deposit  account. 
Fuli  postage  must  be  affixed  to 
accompanying  single-piece  rate  mail. 


2  4     Precanceled  Pieces — Standard 
Mail  (A) 

[Revise  2.4  to  read  as  follows:] 

Pieces  with  precanceled  stamps  in  a 
combined  mailing  must  bear  postage  in 
any  denomination  of  precanceled  stamp 
permitted  in  an  automation  rate  mailing. 
Nonprofit  postage  may  appear  only  on 
pieces  in  a  Nonprofit  rate  mailing  that 
are  eligible  for  and  claimed  at  a 
Nonprofit  rate.  Additional  postage  due 
for  precanceled  stamp  pieces  in  a 
combined  mailing  is  deducted  from  the 
mailer's  postage  due  advance  deposit 


R    Rates  and  Fees 


R200     Penodicais 


Zone 

Rate 

7 __    

8 

0.388 
0.432 

3.2     P'fH»'  Rates 
Per  addressed  piece: 


[Revise  2.0,  3.0,  and  4.0  to  read  as 
follows:] 

2.0    Preferred — In-County 

2  1     Pound  Ratpf> 
Per  pound  or  fraction: 


Zone 


Delivery  Unit 
All  Others  ..... 


Rate 


$0,112 
0.122 


Non- 

UJIO- 

motion 

Automation^ 

Presoft  level 

Letter- 
size 

Rat- 
size 

Basic 

3/5 

$0,216 
0.171 

$0,186 

$0,192 
0.147 

3-Digft  

5-Digit 

Carrier  Route  ... 

0.148 
0.148 

'"aio4 

0.097 
0.083 

High  Density  .... 
Saturation 

2.2     Piece  Rates 
Per  addressed  piece: 


Presort  level 


Basic -.... 

3/5  ™, 

3-Digtt , 

5-DtgJt  

Cane'  Route  .., 
Hign  Density  .... 
Saturation  , 


Non- 
auto- 
mation 


$0,081 


0.043 
0.038 

0.036 


Automation^ 


Letter- 
size 


$0,081 

"b!b77 
0.064 


Flat- 
size 


$0,081 
0.066 


'Lower  rnaximum  weight  iirnits  app'v 
tin  at  3  ounces  lO'  3  34G^  ounces  ?0' 
letters);  flat-size  at  '6  ounces 


lette' 
neav-. 


3.0 
3.1 


:'rf  terrea- 


-Nonprofit 
Pound  Rates 


^  Lower  nnaximum  weight  limits  apply:  letter- 
size  at  3  ounces  (or  3.3407  ounces  tor  heavy 
letters);  flat-size  at  16  ourwes. 

3.3    Disfoiicts 

Piece  rate  aiscounts: 

•        *        •        *        • 

b.  Delivery  unit  zone  piece  discoimt 
for  each  addressed  piece  claimed  in  the 
pound  rate  portion  at  the  delivery  unit 
zone  rate:  $0,012. 

c.  SCF  zone  piece  discount  for  each 
addressed  piece  claimed  in  the  poimd 
rate  portion  at  the  SCF  zone  rate: 
$0,006. 

4.0    Preferred — Classroom 

4  1      I'uund  Raip"^ 

Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion: 
$0,110. 

b.  For  the  advertising  portion: 


Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion: 
$0,138. 

b.  For  the  advertising  portion: 


4.2    Piece  Rates 

Per  addressed  piece: 


Presort  level 

Nonautoma- 
tion 

ZIP+4  Letter- 
size 

Barcoded' 

Letter-Size 

Flat-Size 

Basic                                                                      "— • 

$0,169 
0.126 

$0,162 
0.122 

$0,152 

$0,146 

3;c                              ^                                  ^ 

0.111 

3-DiQit                                                                        « 

0.116 
0.109 

"abas 

0.086 
0.081 

Saturation  „ 

■  Lower  Tiaximum  weight  limits  applv  letter-size  at  3  ounces  (or  3.3407  ounces  for  heavy  letters);  flat-size  at  16  ounces. 
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[Revise  the  heading  of  5.0  to  read  as 
follows:} 


5.0    Preferred — ScieiKf-ot  Agriculture       R600     Standard  Mail 

•        ••••  ••••> 

^  [Revise  5  0  to  read  as  follows:] 

3  0     Nonprofit 


5.1     Letter-Size  Minimum  Per  Piece  Rate«i-  Pie<;es  0.2088  lb.  (3.3407  oz.)  or  Less 


Entry  Jisctxjnt 

Nkxiautomation 

Automation  ' 

Basic 

3/5 

Basic 

3-Digit 

5-Digit 

None  _ „ 

en  1  lo              en  1 1 ,1 

SO, 099 
0.086 
0.081 

SO.  095 
0,082 

0,07-^ 

SO,  082 
006S 
0  064 

DBMC 

DSCF  . 

DDU 

0.119 
0.114 

1 

0.101 
0.096 

Pieces  weigntnq  over  3  ounces  ssjtHec*  'c  aDditional  standards. 

5.2    Nonletter-Stze  Minimum  Per  Piece  iUtes — Pieces  0.2088  lb.  (3.3407  oz.)  or  Less 


Entry  discount 


None  

DBMC  

DSCF  

DDU 


AvailaWe  on(y  lof  autofliation-cor'ipatirMe  flats. 

5.3    Piete/Pound  Kates    Fieces  More  Than  0.2088  lb.  (3.3407  oz.) 


Piece/pound  rate^ 


Per  Piece  

Per  Pound  'inciudes  erifr.   iiscount  if  applicable) 

DBMC  ."...."1Z!."™~!Z"I~™ 

DSCF  „ 

DDU 


Nonautomation 


Basic 


3/5 


$0,100 
Plus 

SC'455 
0.393 
0.367 


$0,048 
Plus 

SO  484 
0  422 
0.396 


Automation  2 


Basic 


SO, 076 
Plus 

SO  455 
0,393 
0  367 


3/5 


SC.024 
Plus 

$0,484 
0  422 
0  396 


'  Each  ptece  is  suotect  ;c  ooir  a  uiec«  rate  and  a  pound  rate. 

^  Available  only  'or  automation -ompatibip  flats. 


fHedi^siiinate  6.0  inrougt.  11.0  as  7.0 
throug.^  12  0.  respectively,  with  no 


change  to  text;  add  new  6.0  to  rend  as 
follows:] 


6  0     N'onprofit  Enhanced  Carrier  Route 
b.l     Letter-bue  .Mminiuni  Fer  Piece  Kates — Pieces  0.2084  lb.  (3.3348  oz.)  or  Less 


Entry  discount 


None  .. 
DBMC 
DSCF  . 
DDU  ... 


Nonautomation 


Base 


wign  density  |    Saturation 


SO,  087 
0,074 
0.069 
0.063 


Pieces  (Weighing  ove'  ,s  ,xjr¥;:e,s  3L.rifect  to  additional  starxlards. 

^■^     \onletter-Si/.»-  Muumutn  Fer  Piece  Rates — Pieces  0.2084  lb.  (3.3348  oz.J  or  Les.s 


Automa- 
tion ' 


Basic 


3C',08i 

S0.075 

SC',079 

0068 

0,062 

0  066 

0,063 

0.057 

0.061 

0.057 

0.051 

0.055 

Entry  dtecounl 

Basic 

Higt. 

density 

Saturation 

None  _ 

— 



$0  107 
0.094 
0.089 
0.083 

1 

$0  'OC 
0,087       ■ 
0  082 
0.076 

S0.094 

0081 

0076 
0  070 

DBMC  

DSCF  ...„ „. 

•••. •..•«..•••.......—.•....,„.■■„„. 

DDU  

UMI 


^Digit 


SC.082 
006S 
0064 
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6.3     Piece/Pound  Rates — Pieces  More  Than  0.2084  lb    (3  3348  oz. 


Ptece/pound  rate ' 

Basic 

High  density 

Nat, J' a*  ion 

Per  Piece  ^........^.....^..^^..^...^...: „.... 

^er  Pound  findudes  entrv  cSscount  if  applicable) 

'^'"-             .••••••.••••••••»••••••«••.»•.«••»••••■••••••••••••■••••■•••• 

DBMC     ....„ 

DSCF       .,... 

$0,013 

0.3^ 
0.363 
0.337 

$0,006 

0.389 
0.337 

$0,000 

0.380 
0.363 

DDu 

0.337 

Each  piece  is  suDiec*  tc  sotf.  a  piece  'ate  an<i  a  :K)jf^c!  ^ate. 


iHexise  redeiignaiea  10,0  to  reaa  as 


10.0     L.ibrarv  Mail 


3/5 


30  ip5 


>n 

2 

3'5 

SC.02'i 

Pius 

SO  484 

0  422 

0  396 

Weight  not  over  (pounds, 


1  ., 

2  . 

3  . 

4  . 

5  . 

6  ., 

7  . 

8  . 

9  . 
10 
11 
12 
13 

14 

15 
16 
17 


22 
23 


Single-ptece 


$1.12 
1.53 
'  94 
2.35 
2.76 
3.17 
3.58 
380 
'^  .^^ 

■~     2'i 

■i  46 

4  ao 

5  34 

5  56 
D  78 

6  X 

b  66 
6-88 
7.10 


Weight  not  over  (pounds) 


24 

25. 

26, 

27, 

28 

29. 

30, 

31 

32, 

33  . 


35 

36 
39 
40 
41 
42 
43 

44 

46 


Singie-piece         Weight  not  over  (pounds) 


$7.32 

7.54 

7.76 

7.98 

8.20 

8.42 

8.64 

8.86 

9.08 

9.30 

9.52 

9.74 

9.96 

10.18 

10.40 

10.62 

10.84 

11.06 

11.28 

11.50 

11.72 

11.94 

12.16 


47. 

48, 

49, 

50, 

51  , 

52, 

53, 

54, 

55, 

56, 

57, 

58 

SO, 

60, 

61  . 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 


Stngie-piece 


$12.38 
12.60 
12.82 
13.04 
13.26 
13.48 
13.70 
13.92 
14.14 
14.36 
14.58 
14.80 
15.02 
15.24 
15.46 
15.68 
15.90 
16.12 
1634 
16.56 
16.78 
17.00 
17.22 
17.44 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1018- A041 

Migratory  Bird  Hunting;  Extension  of 
Decision  on  the  Conditional  Approval 
of  Bismuth-Tin  Shot  as  Nontoxic  for 
the  1996-97  Season 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  amending  Section 
20.21  (j)  and  approving  bismuth-tin  shot 
as  nontD.xic  for  the  1996-97  migratory 
bird  hunting  season.  Acute,  chronic, 
and  reproductive  toxicity  studies, 
undertaken  for  the  Bismuth  Cartridge 
Company,  indicate  that  bismuth-tin  shot 
is  nontoxic  when  ingested  by  waterfowl 
(captive-reared  mallards). 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  September  1,  1996. 
FOR  FURTHER  INFORMATKX  CXMTKCT:  Paul 
R.  Schmidt.  Chief,  or  Cyndi  Perry, 
Wildlife  Biologist.  Office  of  Migratory 
Bird  Management  (MBMO).  U.S.  Fish 
and  Wildlife  Service.  (703/358-1714). 
SUPPLEMENTARY  INFORMATION:  Since  the 
mid-1970s,  the  Service  has  sought  to 
identify  shot  that,  when  9f>ent,  does  not 
pose  a  significant  toxic  hazard  to 
migratory  birds  and  other  wildlife. 
Currently,  only  steel  shot  has  approval 
by  the  Service  as  nontoxic.  The  Service 
believes  approval  for  other  suitable 
candidate  shot  materials  as  nontoxic 
shot  is  feasible.  The  Service  is  eager  to 
consider  these  other  materials  for 
approval  as  nontoxic. 

The  nontoxic  shot  requirement  for 
hunting  waterfowl  and  coots  created 
resistance  among  some  hunters  with 
only  steel  shot  available.  With  the 
resistance  came  an  unknown  level  of 
noncompliance  Although  comphance 
with  the  use  of  nontoxic  shot  has 
increased  over  the  last  few  years,  the 
Service  believes  that  this  level  of 
compliance  will  increase  with  the 
availability  and  approval  of  other 
nontoxic  shot  types. 

On  October  21,  1993.  the  Bismuth 
Cartridge  Company  petitioned  the 
Service  to  approve  bismuth-tin  shot  for 
huntmg  waterfowl  and  coots.  At  that 
time  the  company  had  not  undertaken 
the  studies  necessary  to  demonstrate 
that  bismuth-Un  shot  is  nontoxic  to 
waterfowl  and  the  Service  did  not 
approve  their  petition.  On  Jime  24. 
1994,  the  Bismuth  Cartridge  Company 
petitioned  the  Service  to  modify 
provisions  of  50  CFR  20.21(j),  to  legalize 


the  use  of  bismuth-tin  shot  on  an 
interim,  conditional  basis  for  the  1994- 
95  and  1995-96  hunting  seasons  while 
conducting  toxicity  tests.  The 
petitioner's  supporting  rationale  was:  1) 
bismuth  is  nontoxic;  2)  the  rule  would 
be  conditional;  and  3)  the  evidence 
presented  in  the  record,  i.e.,  the 
application  from  the  Bismuth  Cartridge 
Company.  The  petition  acknowledged 
the  responsibility  of  the  Bismuth 
Cartridge  Company  to  complete  all 
nontoxic  shot  approval  tests  outlined  in 
50  CFR  20.134.  Final  regulaUons 
published  in  the  Federal  Register 
lO^nuary  3, 1995,  (60  FK  61)  and  August 
18,  1995,  (60  FR  43314)]  provide 
conditional  approval  of  bismuth-tin  shot 
(nominally,  97  parts  bismuth  and  3 
parts  tin)  as  nontoxic  for  hunting 
waterfowl  and  coots  during  the  1994-95 
and  1995-96  seasons,  respectively.  A 
complete  review  of  the  bismuth-tin  shot 
application  and  review  process  is 
wdthin  the  January  3,  1995.  Federal 
Register  (60  FR  61). 

Aside  from  recently  completed 
toxicity  studies  there  are  several  other 
works  that  support  the  Service's 
decision.  Sanderson  et  al.  (1994). 
Ringehnan  et  al.  (1992),  and  Sanderson 
et  al.  (1992)  saw  no  adverse  effects 
when  bismuth  alloy  shot  was  ingested 
by  captive-reared  mallards.  In  Grandy  et 
al.  (1968),  there  were  no  deaths 
associated  with  mallards  dosed  with  tin 
shot. 

The  Service  has  been  provided  with 
evidence  of  completion  of  the 
conditions  for  approval  that  were 
previously  established.  First,  a  series  of 
toxicity  tests  demonstrating  bismuth-tin 
shot  as  nontoxic  to  waterfowl  was 
necessary.  The  Service  reviewed  and 
approved  the  employed  testing  protocol, 
with  technical  assistance  provided  by 
the  National  Biological  Service  (NBS). 

The  short-term  (30  day)  acute  toxicity 
test  entails  dosing  ducks  with  shot  and 
feeding  them  commercially  available 
duck  food.  Researchers  record  survival, 
body  weight,  blood  hematocrit,  and 
organ  analysis.  Survival  to  30  days  post 
dosing,  hematocrit  values,  body  weight, 
mean  weight  of  kidney,  liver,  gonad. 
and  gizzard  were  similar  in  game- farm 
mallards  dosed  with  either  six  No.  4 
bismuth-tin  shot,  six  No.  4  steel  shot,  or 
control  animals  (Sanderson  et  al.  1995). 

The  14- week  chronic  toxicity  test 
entails  dosing  ducks  with  either  lead 
shot,  steel  shot,  bismuth-tin  shot,  or  a 
placebo  (control  group),  during  cold 
weather  using  a  nutritionally  deficient 
diet.  Researchers  record  survival,  body 
weight,  retention  and  dissolution  of 
shot,  blood  and  tissue  analysis,  and 
histopathology.  Sixty-five  male  and 
sixty-five  female  mallards  imderwent 


doses  of  either  No.  4  lead,  or  steel,  or 
bismuth-tin  shot,  or  a  placebo  (control 
group)  on  Days  0.  30,  60,  and  90.  All 
lead-dosed  ducks  died  within  14  days  of 
initial  dosing.  All  steel-  and  placebo- 
dosed  ducks  survived  until  sacrificed. 
All  bismuth-tin  dosed  ducks  survived 
until  sacrificing  except  one  female  who 
died  of  undetermined  causes  131  days 
post  dosing  after  laying  16  eggs.  In 
general,  the  chronic  test  documents  the 
absence  of  any  deleterious  effects  of 
these  bismuth-tin  doses  on  captive- 
reared  mallards  (Sanderson  et  al.  1996). 

The  reproductive  toxicity  test  is  a 
chronic  dosage  study  which  includes 
assessment  of  reproduction,  fertility 
rates,  and  egg  hatchability  Researchers 
record  egg  weight,  shell  thickness,  and 
content  analysis.  For  ducklings. 
researchers  record  body  weight,  sex 
ratios,  blood  and  organ  analysis.  The 
reproductive  test  ran  concurrentiy  with 
the  chronic  study.  Results  confirmed  no 
significant  differences  in  the  time 
required  for  either  control,  steel,  or 
bismuth-tin-dosed  ducks  to  lay  21  eggs, 
and  no  differences  in  the  dates  when  the 
three  dosed  groups  began  to  lay. 
Similarly,  no  significant  differences 
among  doses  in  the  fertility  rates, 
hatchability  rates,  or  chemical  content 
of  the  eggs  arose.  In  duckUngs.  no 
significant  differences  among  doses  in 
the  mean  body  weight  (by  day  7),  sex 
ratios,  hematocrit,  mean  weights  of 
kidney  and  Uver,  mean  amounts  of 
elements  in  organs,  or  in  the 
histopathology  arose  (Sanderson  et  al. 
1996). 

As  a  result  of  these  toxicity  tests,  the 
Service  concludes  that  bismuth-tin  shot 
composed  of  97  parts  bismuth  and  3 
parts  tin  with  <1  percent  residual  lead 
does  not  impose  significant  danger  to 
migratory  birds  and  other  wildlife  and 
their  habitats. 

The  second  condition  of  approval  is 
residual  lead  levels.  The  Service  will 
consider  any  bismuth-tin  shot 
manufactured  with  lead  levels  equal  to 
or  exceeding  1  percent  toxic  and 
therefore,  illegal.  Bismuth  may  occur  as 
a  by-product  of  iron,  copper,  and  tin 
smelting  and  often  contains  lead.  In  the 
August  18,  1995.  Federal  Register  (60 
FR  43314),  the  Service  indicated  it 
would  establish  a  maximum  level  for 
residual  lead.  The  Service,  in 
consultation  with  the  NBS,  determined 
the  maximum  environmentallv 
acceptable  level  of  lead  in  bismuth-tin 
shot  is  trace  amoimts  or  <1  percent  and 
is  incorporating  this  requirement  into 
the  final  rule. 

Finally,  enforcement  is  an  important 
component  in  the  approval  of  any 
alternative  shot  material.  In  the  August 
18,  1995,  Federal  Register  (60  FR 
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43314),  the  Service  indicated  that  final 
unconditional  approval  would  be 
contingent  upon  the  development  and 
availability  of  a  noninvasive  field 
testing  device.  Several  noninvasive  field 
testing  devices  are  available.  Service 
Law  Enforcement  personnel  assessed 
these  devices  determining  them  to  be 
accurate  and  useful 

This  rule  amends  50  CFR  20.21(j)  by 
extending  the  conditional  approval  on 
bismulh-tin  shot  as  nontoxic  for  the 
1996-97  migratory  bird  hunting  season. 
It  is  based  on  the  original  request  made 
to  the  Service  by  the  Bismuth  Cartridge 
Company  on  October  21,  1993,  and 
subsequent  toxicity  testing  Results  of 
the  acute,  chronic,  and  reproductive 
toxicity  tests  undertaken  for  the 
Bismuth  Cartridge  Company  document 
the  apparent  absence  of  any  deletenous 
effects  of  bismuth-tin  shot  when 
ingested  by  captive-reared  mallards. 

Public  Comment 

The  Service,  by  this  rule,  is  approving 
for  one  season  (1995-1997)  the  use  of 
bismuth-tin  shot  for  waterfowl  hunting 
without  the  standard  notice  for  public 
comment  As  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)),  the  Service  has  found  that  the 
notice  and  public  procedure  required  by 
the  APA  are  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  for 
the  following  reasons;  1)  At  each  stage 
of  testing  bismuth-tin  shot  has  been 
shown  to  be  non-toxic.  2)  This  approval 
is  for  one  season  only.  3)  Bismuth-tin 
shot  has  been  approved  the  last  two 
years  for  one  season  each  as  a  result  of 
the  public  process  that  included  public 
notices  in  the  Federal  Register  and 
opportunities  for  comment.  4)  Providing 
a  third  comment  period  at  this  time 
would  preclude  the  availability  of  a 
proven  alternative  nontoxic  shot  for  a 
significant  portion  of  the  upcoming 
hunting  seasons.  5]  The  Service  is 
simultaneously  publishing  a  proposed 
rule  that  would  finally  approve 
bismuth-tin  shot  as  nontoxic  v«thout 
season  limitation  and  is  providing  the 
standard  notice  and  opportunity  for 
comment  on  that  proposed  final  action, 
thereby  providing  the  public  procedure 
required  by  the  APA  on  this  issue. 

Effiective  Date 

Under  the  APA  (5  U.S.C.  553  (d))  the 
Service  waives  the  30  day  period  before 
the  rule  becomes  effective  and 
establishes  September  1,  1996,  as  the 
effective  date.  This  rule  relieves  a 
restriction  and,  in  addition,  it  is  not  in 
the  public  interest  to  delay  the  effective 
date  of  this  rule.  During  the  two  prior 
public  comment  periods  for  conditional 
approval  the  Service  received  386 


comments.  Of  these,  360  were  in  favor 
of  approving  bismuth-tin  shot  for 
hunting  waterfowl  and  coots  with  26 
opposed.  The  opposition  felt  that  the 
incomplete  toxicity  tests  and  no 
noninvasive  field  detection  device 
should  delay  the  rule.  These  two 
objections  are  now  remedied 
satisfactorily.  It  is  in  the  best  interest  of 
migratory  birds  and  their  habitats  to 
extend  the  conditional  approval  on 
bismuth-tin  shot  as  nontoxic  for  the 
1996-97  migratory  bird  hunting  season. 
It  is  in  the  best  interest  of  the  hunting 
public  to  provide  them  an  additional 
legal  option  for  hunting  waterfowl  and 
coots  for  the  1996-97  season,  which 
begins  on  September  1,  1996.  It  is  in  the 
best  interest  of  small  retailers  who  have 
stocked  bismuth-tin  shot  for  the  coming 
season.  The  Services  beUeves  another 
nontoxic  shot  option  likely  will  improve 
himter  compliance,  thereby  reducing 
the  amount  of  lead  shot  in  the 
environment. 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C)).  and  the 
Council  on  Environmental  QuaUty's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  prepared 
an  Environmental  Assessment  In  July, 
1996,  This  EA  is  available  to  the  public 
at  the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  ms  634-ARLSQ,  1849  C  Street 
NW.,  Washington  D.C.  20240,  Based  on 
review  and  evaluation  of  the 
information  in  the  EA,  the  Service 
determined  the  action  to  amend  50  CFR 
20.21  (j)  to  extend  conditional  approval 
on  bismuth-Un  shot  as  nontoxic  for 
1996-97  migratory  bird  hunting  season 
would  not  be  a  major  Federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972.  as  amended  (16 
U.S.C.  1531  et  seq.),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat ..."  The  Service 
completed  a  Section  7  consultation 
under  the  ESA  for  this  rule.  The  result 
of  the  Service's  consultation  under 
Section  7  of  the  ESA  is  available  to  the 
public  through,  the  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  ms  634— ARLSQ,  1849 
C  Street  NW.,  Washington  D.C.  20240. 

Regulatory  Flexibility  Act,  Executive 

Order  12866,  and  the  Paperwork 

Reduction  .^ct 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibihty  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  Which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  The  Service 
determined  this  rule  will  have  no  efiiect 
on  small  entities  since  the  approved 
shot  merely  will  supplement  nontoxic 
shot  already  in  commerce  and  available 
throughout  the  retail  and  wholesale 
distribution  systems.  The  Service 
anticipates  no  dislocation  or  other  local 
effects,  with  regard  to  hunters  and 
others.  This  rule  was  not  subject  to 
Office  of  Management  and  Budget 


AG 


1996 
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(OMB)  review  under  rAt'r!;;;'.e  Order 
12866.  The  Service  has  exdinined  this 
regulation  under  'he  ['aperwork 
Reduction  .^c  of  1^*45  and  found  it  to 
contain  no  in fonnaUon  collection 
requirements. 

I  afunded  Mandate*.  Reform 

The  Service  has  determined  and 
certifies  pursuan'  tcj  the  i 'nfunded 
Mandates  .Act   2  T  S  i     \  502  et  seq.,  that 
this  rulemaking  wi'.'.  ::(!?  impose  a  cost 
of  $100  million  or  ninre  in  any  given 
year  on  local  or  State  government  or 
nnvatft  entities 

Civil  Justice  Reform  -  Exerutivp  DrtilT 
12988 

The  Servue,  :ri  i.rnmuigating  this 
rule,  has  cieterni.riev;  that  these 
regulations  meet  the  apphcable 
standards  prnvitied  in  Sections  3(a)  and 
3(bj(2!  of  HKecutive  Order  12988. 


Siifhorship 

The  primary  author  of  this  rule  is 
Cynthia  M.  Perry,  Office  of  Migratory 
Bird  Management. 

List  of  Mih(e<  IS  in  .50  CFR  Part  20 

Exports,  Hunting,  imports.  Reporting 
and  record  keeping  re<pur*\'rients, 
Transportation,  Wildlife 

Accordingly,  Part  20,  Subchapter  B 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART?o_.4AMENDED] 

1.  I  ne  autnonty  citauon  for  F'ar«  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C  703-711;  16  U.S.C 
712  and  16  U.S.Q  742  a-j. 

2.  Section  20.21  is  amended  by 
revising  the  introductory  text  of 
paragraph  (j)  and  paragraph  (j){2)  to  read 
88  follows: 


§20.21     Hunting  methods. 

***** 

{)]  While  possessing  shot  ^either  m 
shotshells  or  as  loose  shot  for 
muzzleloadmgj  other  than  steel  shot, 
bismuth-tin  (97  parts  bismuth-  3  parts 
tin  with  <1  percent  residual  lead)  shot 
or  such  shot  approved  as  nontoxic  bv 
the  Director  pursuant  to  procedures  set 
forth  m  182^20  134   Provided  that 

•  «  *  •  ♦ 

i2)  Bismuth-tm  snot  <9~'  parts 
bismuth:  3  parts  tin  with  <1  percen' 
residual  leadl  is  legal  as  nontoxic  shot 
for  the  1996-97  migratory  bird  hunting 
season. 

Datea   Auj!u<!t  !    1Q96 
G«M)n;e  T  Franipton.fr. 

Assistant  .Sec  refarv  f'^^  Fisti  cn:i  Wildlife  and 

Perk.'. 

iFR  i)n(    96-20725  FiieO  8-14-96.  H  45  am) 
BILUNG  CODE  4310-6S-F 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1018-AD41 

Migratory  Bird  Hunting;  Proposal  for 
Approval  of  BIsmuth-TIn  Shot  as  a 
Nontoxic 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  US.  Fish  and  Wildlife 
Service  (Service)  proposes  to  amend 
Section  20.21(j]  by  approving  bismuth- 
tin  shot  as  nontoxic  for  hunting 
waterfowl  and  coots.  Acute,  chronic, 
and  reproductive  toxicity  studies, 
undertaken  for  the  Bismuth  Cartridge 
Company,  indicate  that  bismuth-tin  shot 
is  nontoxic  when  ingested  by  waterfowl 
(captive-reared  mallards). 

DATES:  Comments  on  this  proposal  must 
be  received  by  August  15,  1996. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Chief.  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ.  1849  C  SL=^et 
NW  .  Washington.  DC  20240 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  or  Cyndi  Perry, 
Wildlife  Biologist,  Office  of  Migratory 
Bird  Management  (MBMO).  U.S.  Fish 
and  Wildlife  Ser\'ice,  (703,/358-1714). 
SUPPLEMENTARY  INFORMATION:  Since  the 
mid-19ro,s.  the  Ser\  ice  has  sought  to 
identify  shot  that,  when  spent,  does  not 
pose  a  significant  toxic  hazard  to 
migratory  birds  and  other  wildUfe. 
Currently,  only  steel  shot  is  approved  by 
the  Service  as  nontoxic.  The  Service 
believes  approval  for  other  suitable 
candidate  shot  materials  as  nontoxic  is 
feasible.  The  Ser%'ice  is  eager  to  consider 
these  other  materials  for  approval  as 
nontoxic  shot 

The  requirement  to  use  nontoxic  shot 
for  hunting  waterfowl  and  coots  created 
resistance  among  some  hunters  with 
only  steel  shot  available.  With  the 
resistance  came  an  unknown  level  of 
noncompliance.  Although  compliance 
with  the  use  of  nontoxic  shot  has 
increased  over  the  last  few  years,  the 
Service  believes  that  this  level  of 
compliance  will  escalate  with  the 
availabihty  and  approval  of  other 
nontoxic  shot  types 

On  October  21.  1993.  the  Bismuth 
Cartridge  Company  petitioned  the 
Service  to  approve  bismuth-tin  shot  for 
hunting  waterfowl  and  coots.  At  that 
time  the  company  had  not  undertaken 
the  studies  necessary  to  demonstrate 


that  bismuth-tin  shot  is  nontoxic  to 
waterfowl  and  the  Service  did  not 
approve  their  petition.  On  lune  24, 
1994,  the  Bismuth  Cartridge  Company 
petitioned  the  Service  to  modify 
provisions  of  50  CFR  20.21(j),  to  legalize 
the  use  of  bismuth-tin  shot  on  an 
interim,  conditional  basis  for  the  1994- 
95  and  1995-96  hunting  seasons  while 
conducting  toxicity  tests.  The 
petitioner's  supporting  rationale  was:  1) 
bismuth  is  nontoxic;  2)  the  rule  is 
conditional;  and  3)  the  evidence 
presented  in  the  record,  i.e.,  the 
appUcation  from  the  Bismuth  Cartridge 
Company.  The  petition  acknowledged 
responsibility  of  the  Bismuth  Cartridge 
Company  to  complete  all  the  nontoxic 
shot  approval  tests  outlined  in  50  CFR 
20.134  Final  regulations  published  in 
the  Federal  Register  (January  3,  1995. 
[60  FR  61]  and  August  18,  1995  [60  FR 
43314])  provided  for  conditional 
approval  of  bismuth-tin  shot 
(nominally,  97  parts  bismuth  and  3 
parts  tin)  as  nontoxic  for  hunting 
waterfowl  and  coots  during  the  1994-95 
and  1995-96  seasons,  respectively. 
Final  regulations  published  elsewhere 
in  today's  Fedwal  Register  extends  fhis 
temporary  approval  for  the  1996-97 
season.  A  complete  review  of  the 
bismuth-tin  shot  appUcation  and  review 
process  is  in  the  January  3,  1995, 
Federal  Register 

Asiae  from  recently  completed 
toxicity  studies  there  are  several  other 
works  that  support  the  Service's 
decision.  Sanderson  et  al.  (1994), 
Ringelman  et  al.  (1992).  and  Sanderson 
et  al.  (1992)  saw  no  adverse  effects 
when  bismuth  alloy  shot  was  ingested 
by  captive-reared  mallards.  In  Grandy  et 
al.  (1968),  there  were  no  deaths 
associated  with  mallards  dosed  with  tin 
shot. 

The  Service  saw  completion  of  several 
conditions  prior  to  this  proposal  to 
approve  bismuth-tin  shot  as  nontoxic. 
First,  a  series  of  toxicity  tests 
demonstrating  that  bismuth-tin  was 
nontoxic  to  waterfowl  is  necessary.  The 
Service  reviewed  and  approved  the 
employed  testing  protocol  with 
technical  assistance  provided  by  the 
National  Biological  Service  (NBS). 

The  short-term  (30  day)  acute  toxicity 
•est  entails  dosing  ducks  with  shot  and 
feeding  them  commercially  available 
duck  food.  Researchers  record  survival, 
body  weight,  blood  hematocrit,  and 
organ  analysis.  Survival  to  30  days  post 
dosing,  hematocrit  values,  body  weight, 
mean  weight  of  kidney,  liver,  gonad, 
and  gizzard  were  similar  in  game-farm 
mallards  dosed  with  either  six  No.  4 
bismuth-tin  shot,  six  No.  4  steel  shot,  or 
a  placebo  (control)(Sanderson  et  al. 
1995). 


The  14- week  chronic  toxicity  test 
entails  dosing  ducks  with  either  lead 
shot,  steel  shot,  bismuth-tin  shot,  or  a 
placebo  (control  group),  during  cold 
weather  using  a  nutritionally  deficient 
diet.  Researchers  record  the  results  of 
the  survival,  body  weight,  retention  and 
dissolution  of  shot,  blood  and  tissue 
analysis,  and  histopathology.  Sixty-five 
male  and  sixty-five  female  mallards 
underwent  doses  of  either  No.  4  lead,  or 
steel  or  bismuth-tin  shot,  or  a  placebo 
(control  group)  on  Days  0,  30,  60.  and 
90.  All  lead-dosed  ducks  died  within  14 
days  of  initial  dosing.  All  steel-  and 
placebo-dosed  ducks  survived  until 
sacrificing.  All  bismuth-tin  dosed  ducks 
survived  until  sacrificing  except  one 
female  who  died  of  undetermined 
causes  131  days  post  dosing  af^er  laying 
16  eggs.  In  general,  the  chronic  test 
documents  the  absence  of  any 
deleterious  effects  of  these  bismuth-tin 
doses  on  captive-reared  mallards 
(Sanderson  et  al,  1996). 

The  reproductive  toxicity  test  is  a 
chronic  dosage  study  which  includes 
assessment  of  reproduction,  fertiUty 
rates,  and  egg  hatchability.  For  eggs, 
researchers  record  weight,  shell 
thickness,  and  content  analysis,  and  for 
ducklings  record  body  wei^t,  sex 
ratios,  blood  and  organ  analysis.  This 
test  runs  concurrently  with  the  chronic 
study.  Results  confirmed  no  significant 
differences  in  the  time  required  for 
either  control,  steel,  or  bismuth-tin- 
dosed  ducks  to  lay  21  eggs,  and  no 
differences  in  the  dates  when  the  three 
dosed  groups  began  to  lay.  Similarly,  no 
significant  differences  among  doses  in 
the  fertiUty  rates,  hatchabiUty  rates,  or 
chemical  content  of  the  eggs  arose.  In 
ducklings,  no  significant  differences 
among  doses  in  the  mean  body  weight 
(by  day  7),  sex  ratios,  hematocrit,  mean 
weights  of  kidney  and  Uver,  mean 
amounts  of  elements  in  organs,  or  in  the 
histopathology  results  arose(Sanderson 
et  al.  1996). 

As  a  result  of  these  toxicity  tests,  the 
Service  concludes  that  bismuth-tin  shot 
composed  of  97  parts  bismuth  and  3 
parts  tin  with  <1  percent  residual  lead 
does  not  impose  significant  danger  to 
migratory  birds  and  other  wildlife  and 
their  habitats. 

The  second  condition  of  approval  was 
residual  lead  levels.  The  Service 
considers  any  bismuth-tin  shot 
manufacttired  with  lead  levels  equal  to 
or  exceeding  1  percent  to  be  toxic  and 
therefore,  illegal.  Bismuth  may  occur  as 
a  by-product  of  iron,  copper,  and  tin 
smelting  and  often  contains  lead.  In  the 
August  18, 1995,  Federal  Register,  the 
Service  indicated  that  it  would  estabUsh 
a  maximimi  level  for  residual  lead.  The 
Service,  in  consultation  with  the  NBS. 
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determined  the  maxirnum 
environmentally  acceptable  level  of  lead 
in  bismuth-tin  shot  is  trace  amounts  or 
<1  percent  and  is  incorporating  that 
requirement  into  the  final  rule 

rinally,  enforcement  is  an  important 
component  m  the  approval  of  anv 
alternative  shot  matenai.  In  the  August 
18.  1995,  Federal  Register,  the  Service 
indicates  that  final  unconditional 
approval  would  be  contingent  upon  the 
development  and  availability  of  a 
noninvasive  field  testing  device.  Several 
nomnvasive  field  testing  devices  are 
available.  Service  Law  Enforcement 
personnel  assessed  these  devices 
determining  them  to  be  accurate  and 
useful. 

This  proposed  rule  would  amend  50 
CFR  20  21(j)  bv  approving  bismuth-tin 
shot  for  use  m  hunting  waterfowl  and 
coots,  it  is  based  on  the  original  request 
made  to  the  Service  by  the  Bismuth 
Cartridge  Company  on  October  21, 1993. 
Results  of  the  acute,  chronic,  and 
reproductive  to.xicity  tests  undertaken 
for  the  Bismuth  Cartridge  Company 
document  the  apparent  absence  of  any 
deleterious  effects  of  bismuth-tin  shot 
when  ingested  bv  captive-reared 
mallards 
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Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process,  whenever  psactical. 
Accortiingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  MBMO.  at  the 
address  listed  under  the  caption 
ADDRESSES.  The  public  may  inspect 
comments  during  normal  business 
hours  at  the  Service's  office  address 
listed  under  the  capUon  ADDRESSES.  The 
Service  will  consider  all  relevant 
comments  received  and  will  try  to 
acknowledge  received  comments,  but 
may  not  provide  an  individual  response 
to  each  commenter. 

NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(c)  of  the  National 
En^onmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C),  and  the 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  prepared 
an  Environmental  Assessment  (EA)  in 
July  1996.  Copies  of  this  EA  are 
available  to  the  public  by  writing  to  the 
Office  of  Migratory  Bird  Management  at 
the  address  indicated  under  the  capUon 
ADDRESSES.  After  review  and  evaluation 
of  the  information  in  the  Environmental 
Assessment,  the  Service  determined  that 
the  proposed  action  to  amend  50  CFR 
20.21(j)  to  allow  use  of  bismuth-tin  shot 
as  nontoxic  for  himting  waterfowl  and 
coots  would  not  be  a  major  Federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972,  as  amended  (16 
U.S.C.  1531  et  seq.),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat ..."  The  Service 
completed  a  Section  7  consultation 
under  the  ESA  for  this  proposed  rule. 
The  result  of  the  Service's  consultation 
under  Section  7  of  the  ESA  are  pubhc 
documents  and  are  available  for  pubUc 
inspection  in  the  Division  of 


Endangered  Species  and  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Arlington  Square, 
4401  N.  Fairfax  Drive,  Arhngton, 
Virginia. 


Regulatory  Flexibility  Act.  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

The  Regulatory  Flexibility  Act  of  1980 

(5  U.S.C.  601  et  seq.]  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  The  Service 

rule  will  have  no  effect  on  small  entities 
since  the  approved  shot  merely  will 
supplement  nontoxic  shot  already  in 
commerce  and  available  throughout  the 
retail  and  wholesale  distribution 
systems.  The  Service  anticipates  no 
dislocation  or  other  local  effects,  with 
regard  to  hunters  and  others.  This  rule 
was  not  subject  to  Office  of  Management 
and  Budget  (OMB)  review  under 
Executive  Order  12866.  The  Service  has 
examined  this  regulation  under  the 
Paperwork  Reduction  Act  of  1995  and 
found  it  to  contain  no  information 
collection  requirements. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act.  2  U.S.C,  1502  et  seq  .  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Reform  -  Executive  Order 
12988 

The  Service,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  appficable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Cynthia  M,  Perry,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  record  keeping  requirements, 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 
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PART  20— {AMENDED] 

1   The  authontv  citation  for  Part  20 
continues  to  read  as  follows. 

Authonlv    16  r  S  C  "Ov-Tll;  16  U.S.C 
712  and  16  I'  S.C.  "4^  a^ 

2.  Set'tion  20.21  is  arapridec.  t;\ 
revising  the  introductorv  text  of 
paragraph  !;i  and  paragraph  n)'2'  '<--■  fan 
as  follows 

§20.21     Hunting  methods. 

•  •         *         •         * 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 

muzzleloadmgj  "ther  than  steel  shot, 
bismuth  nn  [9'  pans  bismuth:  3  parts 
tin  wrji  <  1  percent  residual  lead)  shot 
or  such  shot  approved  as  nontoxic  by 
the  Director  pursuant  to  procedures  set 
forth  in  §20.1 3  4  f   :  vided  that: 

*  •         •         •        * 

(2]  Bismuth  tin  snot  (97  parts 
bismuth:  3  parts  tin  with  <1  percent 
residual  lead)  is  legal  as  nontoxic  shot. 

rteted-  Aiig\]St  1    1996 
George!"  Frampton   jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  96-20726  Filed  8-14-96;  8:45  am) 
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UMI 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-ADW 

Migratory  Bird  Hunting;  Proposed  Rule 
on  the  Establishment  of  a  Youth 
Waterfowl  Hunting  Day  for  the  1996-97 
Migratory  Game  Bird  Hunting  Season 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Proposed  rule;  supplemental. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
announced  in  an  earlier  document  (June 
14,  1996,  Federal  Register  61  FR  30490) 
that  It  was  considering  the 
establishment  of  a  special  youth 
waterfowl  hunting  day  for  the  1996-97 
duck-hunting  season.  This  rule 
describes  the  Service's  proposal  for  the 
special  vouth  hunting  dav 
DATES:  The  comment  period  on  the 
proposed  youth  hunting  day  ends  on 
.^ugust  26.  1996 

ADDRESSES:  Parties  should  submit 
written  comments  on  the  proposals  to 
the  Chief,  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
6.34— ARLSQ,  1849  C  Street.  NW., 
Washington,  DC  20240  The  public  may 
inspect  comments  during  normal 
business  hours  in  room  634,  ARLSQ 
Building.  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief.  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Ser\ice  (703)  3.S8-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1996 

On  March  22,  1996.  the  Service 
published  in  the  Federal  Register  (61 

FR  1 1992)  a  proposal  to  amend  50  CFR 
part  20  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107, 
20.109,  and  20.110  of  subpart  K.  On 
fune  13,  1996,  the  Service  published  in 
the  Federal  Register  (61  FR  30114)  a 
second  document  providing 
supplemental  proposals  for  early-  and 
late-season  migratory  hird  hunting 
regulations  frameworlcs.  detailing 
information  on  the  1996-97  regulatory 
schedule,  and  announcing  the  Service 
Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings.  On  Jxme 
14,  1996.  the  Service  published  in  the 
Federal  Register  (61  FR  30490)  a  third 
document  describing  the  Service's 


proposed  regulatory  alternatives  for  the 
1996-97  duck  hunting  season  and  the 
Service's  consideration  of  a  proposed 
youth  waterfowl  hunting  day.  On  July 
22.  1996.  the  Service  published  in  the 
Federal  Register  (61  FR  37994)  a  fourth 
document  which  dealt  specifically  with 
proposed  early-season  frameworks  for 
the  1996-97  season. 

The  Service  will  publish  final 
regulatory  frameworks  for  early  seasons 
in  late  August,  and  proposals  for  late- 
season  frameworks  in  mid-August  The 
Service  will  publish  final  regulatory 
frameworks  for  the  establishment  of  a 
youth  waterfowl  himting  day  in  early 
September  and  for  late  seasons  on  or 
about  September  23, 1996. 

This  rule  describes  the  Service's 
proposal  to  establish  a  youth  waterfowl 
hunting  day.  The  Service  has 
considered  all  comments  received  to 
date  on  the  notice  of  consideration  and 
will  consider  all  comments  on  this 
proposal  in  the  regulations-development 
process.  The  Service  wrill  publish 
responses  to  all  conunents  when 
developing  a  final  framework. 

Written  Conunents  Received 

The  preUminary  proposed 
rulemaking,  which  appeared  in  the 
March  22  Federal  Register  opened  the 
public  comment  period  for  migratory 
bird  hunting  regulations.  As  of  July  30, 
1996,  the  Service  had  received  190 
comments;  145  of  these  specifically 
addressed  the  establishment  of  a  youth 
waterfowl  hunting  day.  Comments  and 
modifications  to  the  preliminary 
guideUnes  aimounced  in  the  June  14 
Federal  Register  are  discussed  below. 
The  headings  correspond  to  the 
numbered  items  in  the  March  22 
Federal  Register. 

1.  Ducks 

G.  Special  Seasons/Species 
Management 

The  June  14  Federal  Register 
announcing  the  Service's  intent  to 
consider  proposing  a  youth  waterfowl 
hunting  day  contained  general 
guidelines  for  its  establishment.  While 
the  guidelines  were  preliminary  in 
nature,  they  were  intended  to  provide  a 
general  foundation  for  discussion  and  to 
facilitate  public  conunent. 

Written  Comments:  The  Arizona 
Game  and  Fish  Department  (Arizona), 
the  Delaware  Division  of  Fish  and 
Wildlife,  the  Kansas  Department  of 
Wildlife  and  Parks,  the  Michigan 
Department  of  Natiu^l  Resources 
(Michigan),  6  organizations,  and  56 
individuals  supported  the  concept  of  a 
special  youth  waterfowl  hunting  day, 
citing  benefits  both  in  terms  of 


educating  youth  about  the  outdoors  and 
providing  opportunities  for  young 
people  to  have  a  high-quality 
waterfowling  experience. 

Eight  organizations  opposed  the 
establishment  of  a  "Youth  Waterfowl 
Hunting  Day"  for  numerous  social, 
moral,  and  ethical  reasons.  Collectively, 
they  believed  that  by  promoting  youth 
hunting,  the  Service  will  contribute  to 
human  violence  and  animal  abuse  by 
destroying  children's  innate  respect  for 
life  and  desensitizing  them  to  the  killing 
of  innocent  creatures. 

Three  petitions  with  53  signatures 
protested  the  Service's  use  of  both 
taxpayers'  funds  and  staff  time  to 
institute  a  youth  hunting  day  that 
encourages  hunting  by  young  people. 

Forty-two  individuals  commented 
that  the  Service  should  encourage  non- 
consumptive  wildlife  recreation,  such  as 
wildlife  photography,  rather  than 
promote  sport  hunting  interests  which 
represent  only  a  small  segment  of 
society.  They  suggested  that  the  purpose 
of  establishing  this  program  is  to  sell 
more  hunting  licenses  that  pay  for 
Service  emplovees'  salaries. 

Four  individuals  supported  the 
concept,  but  questioned  the  need  for  a 
special  youth-only  waterfowl  hunting 
day.  They  suggested  that  adults  may 
take  a  youth  hunting  at  any  time  during 
the  regular  season  and  that  by 
designating  a  special  youth  hunting  day, 
it  would  establish  precedent  for  other 
special-interest  groups.  They  also  feared 
that  early-season  shooting  would 
condition  local  ducks  to  hunting  before 
the  start  of  the  regular  season.  Further, 
they  believed  that  enforcement  of  a 
youth-only  season  would  be  a  problem. 

Twenty-three  responses  indicated 
general  support  for  a  one-day  youth 
waterfowl  hunt,  but  recommended 
changes  and/or  modifications  to  the 
timing,  age.  and  accompanying  adult 
requirements,  bag  limits,  season  length, 
and  species  restrictions. 

Michigan  recommended  that  a  special 
youth  hunting  day  not  be  restricted  to 
the  period  10  days  before/after  the 
regular  duck  season,  while  the  Illinois 
Department  of  Natural  Resources 
(Illinois)  recommended  that  States  be 
allowed  to  establish  the  hunt  day  within 
1 4  days  of  the  beginning  or  end  of  the 
regular  season  framework. 

The  Tennessee  Wildlife  Resources 
Agency  (Tennessee)  suggested  that  the 
special  day  be  restricted  to  the  period 
within  the  regular  duck  season 
framework.  One  individual  suggested 
that  the  special  day  should  occur  on  or 
near  holidays  to  allow  greater 
participation,  while  another  individual 
recommended  the  special  day  occur  on 
Thanksgiving  Day  and  either  the  day 
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before  or  after.  Illinois  recommended 
that  States  be  allowed  to  select  anv  non- 
school  day  for  the  hunt  day  and  that  a 
special  day  be  allowed  for  each 
established  regular  season  duck  zone. 
Texas,  one  organization,  and  one 
individual  recommended  that  up  to  two 
days  be  designated  for  the  special  youth 
season.  North  Dakota  recommended  that 
the  hunt  be  expanded  to  more  than  one 
day. 

The  South  Carolina  Department  of 
Natural  Resources  iSouth  Caxolina) 
recommended  the  upper  age  limit  be  17. 
One  individual  recommended  that  the 
upper  age  limitation  for  the  youth  not  be 
restncted  to  16  Another  individual 
recommended  that  the  upper  age  limit 
be  increased  to  18  while  another 
recommended  it  be  lowered  to  12  to  14. 
The  Wisconsin  Department  of  Natural 
Resources  (Wisconsin)  and  one 
individual  recommended  a  minimum 
age  of  12. 

The  Texas  Parks  and  Wildlife 
Department  (Texas),  one  organization, 
and  one  individual  recommended  that 
the  number  of  adults  accompanying  a 
youth  should  not  exceed  three,  Texas, 
Michigan.  Illinois,  one  organization,  and 
one  individual  recommended  that  adult 
sponsors  be  allowed  to  hunt  ducks. 
Wisconsin  and  one  individual 
recommended  that  the  accompanying 
adult  be  fully  licensed,  while  Illinois 
and  another  individual  recommended 
that  the  accompanying  adult  not  be 
required  to  have  a  hunting  license. 
Michigan  recommended  that  the 
accompanying  adult  s  age  be  left  to  the 
discretion  of  each  State,  Illinois  and  one 
organization  recommended  that  the    - 
accompanying  adult  not  be  restricted  to 
parents  or  legal  guardians  of  the  youth. 
Two  individuals  recommended  that  the 
role  of  the  accompanying  adult  be 
clarified. 

Texas,  one  organization,  and  one 
individual  recommended  that  the  bag 
limit  for  the  hunt  day  be  the  same  as  the 
regular  duck  season.  The  North  Dakota 
Game  and  Fish  Department  (.North 
Dakota)  recommended  that  Flvway- 
specific  species/ sex  restrictions  be 
eliminated  for  this  hunt,  while  the 
Minnesota  Department  of  .Natural 
Resources  (Minnesota)  recommended  a 
2-  or  3-bird  bag  limit  with  no  species 
restrictions. 

Wisconsin,  the  South  Dakota 
Department  of  Game.  Fish  &  Parks 
(South  Dakota),  Illinois,  Arizona. 
Minnesota  and  one  individual  suggested 
that  geese  should  also  be  allowed  during 
the  hunt  dav.  .Arizona  also 
recommended  that  the  special  day 
include  coots  and  moorhens. 

Illinois,  Minnesota,  and  five 
individuals  recommended  that  State 


licensing  requirements  be  waived  for 
this  hunt  Texas  and  two  organizations 
recommended  that  as  many  National 
Wildlife  Refuges  as  possible  be  opened 
for  hunting  during  the  special  day.  One 
of  the  organizations  also  recommended 
that  as  many  State  Wildlife  Management 
Areas  as  possible  be  opened  for  hunting 
and  that  the  concept  of  "Youth 
Waterfowl  Hunting  Day"  be  expanded 
to  include  dates  during  the  regular  duck 
season  on  refuges. 

The  Missouri  Department  of 
Conservation  (Missouri)  recommended 
that  the  precedent  for  this  type  of  hunt 
be  evaluated  for  additional  opportunity 
for  other  selected  groups.  Missoun  and 
Minnesota  recommended  that  an  active 
communication  plan  be  estabhshed 
prior  to  implementation  of  this  hunt. 
Missouri  also  recommended  that  clear 
implementation  guidelines  should  be 
established.  Michigan  recommended 
that  the  comment  period  for  such  a  hunt 
be  lengthened  to  allow  for  more  review 
by  the  FlyTvay  Technical  Committees 
and  the  public.  Illinois  recommended 
that  implementation  of  a  youth  hunt  be 
delayed  until  the  1997-98  seasons, 
while  South  Dakota  recommended  that 
the  name  of  the  special  day  be  changed 
to  "Youth  Duck  Hunting  Day."  One 
individual  recommended  that  the 
Service  encourage  hunting  guides  to 
offer  free  hunting  to  youths  on  the 
special  day. 

Sen-ice  Response:  The  Service 
appreciates  the  suggestions  and 
widespread  support  for  the  youth 
hunting  day  concept.  The  Service 
recognizes  those  organizations  and 
individuals  opposed  to  this  concept  on 
the  basis  of  general  opposition  to 
hunting  as  a  desirable  outdoor 
recreational  activity.  The  Service  also 
recognizes  the  contribution  of  both 
hunters  and  non-hunters  to  natural 
resource  conservation.  The  Service 
believes  recreational  sport  hunting  is  a 
wise  and  compatible  use  of  a  renewable 
natural  resource  and  is  directed  by 
v  arious  legislation  to  regulate  the 
hunting  of  migratory  waterfowl.  The 
Service  views  its  role  as  one  of 
permitting  recreational  harvest 
opportunities  consistent  with  long-term 
resource  conservation  for  all  Americans, 
and  believes  a  well-educated  and 
properly  trained  hunting  constituency  is 
in  the  best  interest  of  this  objective. 
Thus,  the  Service  views  a  youth  hunting 
day  as  an  educational  opportunity  to 
help  ensure  safe,  high-quahty  himting 
for  future  generations  of  Americans.  The 
Service  beheves  that  this  proposal  is 
consistent  vrith  its  responsibility  to 
provide  general  education  and  training 
in  the  wise  recreational  uses  of  oxu 
nation's  valuable  wildHfe  resources.  The 


Service  believes  that  this  special 
training  opportunity  will  be  most 
effective  if  restricted  specifically  to 
youth  hunters. 

The  Service  believes  that  age  criteria 
must  be  consistent  with  previous 
definitions  of  youth  hunters  that  are 
established  in  other  Federal  legislation. 
A  youth  is  defined  as  a  person  less  than 
16  years  of  age  in  the  Migratory  Bird 
Conservation  Act  of  1934.  Therefore,  to 
maintain  consistency  and  to  avoid 
confusion,  the  Service  believes  that  this 
definition  should  also  be  employed  for 
theyouth  waterfowl  hunting  day. 

Tne  Service  believes  that  the  period 
10  days  prior  to  and  after  the  outside 
framework  dates  for  the  regular  duck 
season  provides  sufficient  flexibility  for 
States  to  provide  this  opportunity  to 
their  constituents.  The  proposed  youth 
hunting  day  can  be  selected 
independently  in  each  recognized  duck 
himting  zone  within  a  State.  The 
Service  beheves  that  restricting  the 
opportunity  to  weekends  or  holidays 
within  the  proposed  fi^mework  is 
reasonable  and  should  afford  maximum 
opportunity  for  participation  by  youth 
himters  during  the  school  year. 

The  Service  also  recognizes  that 
numerous  differences  exist  among  the 
States  with  respect  to  requirements  for 
adult  supervision  of  youth  hunters.  It  is 
not  the  intent  of  the  Service  to  mandate 
conformity  with  respect  to  these 
requirements.  However,  it  is  the  intent 
of  the  Service  to  promote  only  the 
highest  standards  of  safety  and  quahty 
sportsmanship  among  youth  hunters. 
Thus,  the  Service  beheves  that  adult 
supervision  is  necessary,  but  that  the 
specific  quahfications  should  be 
determined  by  the  various  State  laws 
and  regvdations  already  in  place  to 
govern  such  activities.  Further,  the 
Service  feels  that  this  is  an  opportimity 
for  the  education  of  young  hunters  and 
thus  beheves  that  on  this  special  day  the 
supervising  adult,  18  or  older,  should 
devote  their  full  time  and  attention  to 
ensuring  a  safe,  high-quality  and 
successful  hunt  to  the  participating 
youth  rather  than  himting  themselves. 

Regarding  bag  limits  for  the  special 
day,  the  Service  has  reviewed  its 
proposal  in  hght  of  the  need  to  train 
youth  hunters  to  be  responsible 
participants  in  waterfowl  hunting. 
Therefore,  since  sex  and  species 
restrictions  are  a  necessary  and 
important  component  of  duck  hunting, 
the  Service  sees  merit  in  employing  the 
prevailing  bag  limits,  including  species 
and  sex  restrictions,  for  this  learning 
opportunity. 

The  Service  recognizes  the  potential 
opportunity  that  inclusion  of  geese  in 
the  youth  waterfowl  hunt  mi^t 
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provide.  However,  due  to  season 
closures  and  restrictions  m  place  to 
protect  certain  populations  of  Canada 
geese  in  various  parts  of  the  country,  the 
Serv  ice  believes  this  complication  is  not 
appropriate  at  this  point.  This  is 
certainly  a  matter  for  consideration  in 
future  regulatory  cycles.  The  Service 
concurs  that  the  proposal  should 
include  coots,  moorhens,  and  gallinules, 
3s  these  species  are  normally  included 
in  regular  duck  seasons. 

The  Sen,ice  will  encourage  youth 
hunting  day  participation  wherever  it 
can.  including  National  Wildlife  refuges 
with  established  hunting  programs.  The 
■Service  will  continue  to  evaluate  this 
opportunity  annually,  including  an 
assessment  of  possible  expansion  and 
the  need  for  additional  criteria.  The 
Service  believes  that  this  opportimity 
should  be  offered  during  the  1996-97 
hunting  season  and  that  further  dialogue 
and  refinements  can  be  incorporated  in 
future  years. 

The  Service  believes  that  the  long- 
term  conservation  of  North  America's 
migratory  bird  resources  depends  on  the 
future  attitudes  and  actions  of  today's 
youth  The  proposed  special  youth  day 
will  assist  in  the  formation  and 
development  of  a  conservation  ethic  in 
hiture  generations.  The  special  day 
would  provide  an  opportunity  for  young 
hunters  (15  or  under),  accompanied  by 
an  adult  (18  or  older),  to  experience  a 
safe,  high-quality  waterfowling 
experience  The  Service's  mtent  in 
estabUshing  this  special  day  is  to 
introduce  youth  to  the  concepts  of 
ethical  utilization  and  stewardship  of 
waterfowl  and  other  natural  resources, 
encourage  youngsters  and  adults  to 
experience  the  outdoors  together,  and 
contribute  to  the  long-tenn  conservation 
of  the  migratory  bird  resource.  Because 
the  special  1-day  hunt  would  be  limited 
to  vouth  hunters,  the  Service  believes 
that  waterfowl  populations  can  support 
the  additional  har\  est  and  that  the  himt 
would  produce  long-term  benefits  to  the 
resource. 

Therefore,  the  Service  is  proposing 
the  following  guidelines: 

1  States  may  select  1  day  per  duck- 
hunting  zone,  designated  as  "Youth 
Waterfowl  Hunting  Day",  in  addition  to 
their  regular  duck  seasons. 

2  The  day  must  be  held  outside  any 
regular  duck  season  on  either  a  weekend 
or  holiday  when  youth  hunters  would 
have  the  maximum  opportunity  to 
participate. 

3  The  day  could  be  held  up  to  10 
days  before  or  after  any  regular  duck- 
season  frameworks  or  within  any  split 
of  a  regular  duck  season. 

4  The  daily  bag  limit  may  include 
ducks,  mergansers,  coots,  moorhens, 


and  gallinules  and  would  be  the  same 
as  that  allowed  in  the  regiilar  season. 
Flyway  species  restrictions  would 
remain  in  effect. 

5.  Youth  himters  must  be  15  years  of 
age  or  younger. 

6.  An  adult  at  least  18  years  of  age 
must  accompany  the  youth  hunter  into 
the  field.  This  adult  could  not  duck 
hunt  but  may  participate  in  other 
seasons  that  are  open  on  the  special 
youth  day. 

7.  The  special  youth  hunt  day  will  be 
considered  a  trial  for  the  1996-97 
season  and  will  be  evaluated  by  the 
Service. 

The  Service  recognizes  the  value  of 
hunter  education  and  safety  training  for 
all  those  who  participate  in  sport 
hunting  and  especially  for  all 
participants  in  the  "Youth  Waterfowl 
Hunting  Day."  These  courses  should 
promote  positive  outdoor  experiences 
while  emphasizing  the  need  to  act  safely 
and  responsibly  during  this  special 
hunting  day  as  well  as  any  other  day 
diuing  the  season. 

Public  Comment  Invited 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests  and  wants  to  obtain 
comments  from  all  interested  areas  of 
the  public,  as  well  as  other  government 
agencies.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals. 

However,  special  circumstances 
involved  in  estabUshing  these 
regulations  limit  the  amoimt  of  time  the 
Service  can  allow  for  pubhc  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  estabhsh  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailabiUty, 
before  raid-Jxme,  of  specific,  reUable 
data  on  this  year's  status  of  some 
waterfowl  and  migratory  shore  and 
upland  game  bird  populations. 
Therefore,  and  in  light  of  the  fact  that 
the  Service  sought,  and  received 
significant,  public  comment  in  the 
development  of  this  proposal,  the 
Service  beheves  allowing  conunent 
periods  past  the  dates  specified  is 
contrary  to  the  pubUc  interest. 

Comment  Procedure 

The  Department  of  the  Interior's 
poUcy  affords  the  pubUc  an  opportunity 
to  participate  in  the  rulemaking  process, 
whenever  practical.  Accordingly, 
interested  persons  may  participate  by 
submitting  written  comments  to  the 


Chief.  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildhfe 
Service.  Department  of  the  Interior,  ms 
634— ARLSQ.  1849  C  Street.  NW  . 
Washington.  DC  20240.  The  public  may 
inspect  comments  during  normal 
business  hours  at  the  Service's  office  in 
room  634,  Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Arlington. 
Virginia.  The  Service  will  consider  all 
comments  received  and  will  trv  to 
acknowledge  received  comments,  but 
may  not  provide  an  individual  response 
to  each  commenter. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9.  1988. 
The  Service  pubhshed  a  Notice  of 
Availability  in  the  June  16.  1988, 
Federal  Roister  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18,  1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption 
ADDRESSES. 

Endangered  Species  Act  Consideration 

As  in  the  past,  the  Service  will  design 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  are  presently  under  way 
to  ensure  that  actions  resulting  from 
these  regulatory  proposals  will  not 
likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  will  be  included  in  a 
biological  opinion  and  may  cause 
modification  of  some  regulatory 
measures  proposed  in  this  document. 
The  final  frameworks  will  reflect  any 
such  modifications.  The  Service's 
biological  opinions  resulting  from  its 
consultation  under  Section  7  are  public 
documents  available  for  pubUc 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 
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Regulatory  Flexibility  Act:  Executive 
Order  (F.O  )  12866  and  the  Paperwork 
Reduction  Ac  t 

in    hp  Federal  Register  c^nrec!  March 
2l   iH^h  •?■!>-  Ne'\ ,;  H  •■t.r,,.-.p,^  measures 
it  -rsOK  u, :  aiTuiA  \siii:  requirements  of 
the  Rewu  la  ton  Fexibility  Act  and  the 
Fxp<  ut  V  H  ( )rd»"  One  measure  was  to 
prepare  a  >mai.  Entity  Flexibility 
Analysis  (Analysis)  in  1995 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  nimiber 
of  small  entities.  The  Analysis  estimated 
that  migratory  bird  hunters  would 
spend  between  $258  and  $586  million  at 
small  businesses  in  1995.  Copies  of  the 
Analysis  are  available  upon  request 
fircm  the  Office  of  Migratory  Bird 
Management.  This  rule  was  not  subject 


to  review  by  the  Office  oi  M  ir-.tjement 
and  Budget  under  E.O.  I28hh 

The  Service  examined  these  proposed 
regulations  imder  the  Paperwork 
Reduction  Act  of  1995  and  found  no 
information  collection  requirements. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  in  compUance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  lustif.  p  Rptdrrc     Fxw  iiuw  i  irdpr 
12988 

I  ;.e  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 


these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


List 


ij(>KH  !». 


VK 


Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1996-97  hunting 
season  are  authorized  under  16  U.S.C. 
703-711. 16  U.S.C.  712,  and  16  U.S.C 
742  a-j. 

Dated:  August  8, 1996. 

Donald  J.  Barry, 

Acting  Assistant  Secretai^  for  Fish  and 
Wildlife  and  Parks. 
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DEPARTMEFTT  OF  THE  INTERIOR 

Fish  and  Wildllte  Service 

50  CFR  Part  20 
RIN  1018-AD69 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Proposed  rule;  supplemental. 

SUMMARY:  The  Fish  and  Wildhfe  Service 
(hereinafter  the  Service)  is  proposing  to 
estabhsh  the  1996-97  late-season 
hunting  regulations  for  certain 
migratory  game  birds.  The  Service 
annually  prescribes  frameworks,  or 
outer  limits,  for  dates  and  times  when 
hunting  may  occur  and  the  number  of 
birds  that  may  be  taken  and  possessed 
in  late  seasons.  These  frameworks  are 
necessary  to  allow  State  selections  of 
seasons  and  limits  and  to  allow 
recreational  harvest  at  levels  compatible 
with  population  and  habitat  conditions. 
DATES:  The  comment  period  for 
proposed  late-season  frameworks  will 
end  on  September  3,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Chief,  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street.  >m.. 
Washington,  DC  20240  The  public  may 
inspect  comments  during  normal 
business  hours  in  room  634,  Arlington 
Square  Building.  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt.  Chief.  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1996 

On  March  22.  1996.  the  Service 
published  in  the  Federal  Register  (61 
FR  1 1992)  a  proposal  to  amend  50  CFR 
part  20,  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107, 
20.109,  and  20.110  of  subpart  K.  On 
June  13,  1996.  the  Service  pubhshed  in 
the  Federal  Register  (61  FR  30114)  a 
second  document  providing 
supplemental  proposals  for  early-  and 
late-season  migratory  bird  hunting 
regulations  frameworks.  The  June  13 
supplement  also  provided  detailed 
information  on  the  1996-97  regulatory 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings.  On  June 
14,  1996,  the  Service  published  in  the 


Federal  Register  (61  FR  30490)  a  third 
document  describing  the  Service's 
proposed  1996-97  regulatory 
alternatives  foi  duck  hunting  and  its 
intent  to  consider  establishing  a  special 
youth  waterfowl  hunting  day. 

On  June  27, 1996,  the  Service  held  a 
pubhc  hearing  in  Washington,  DC,  as 
announced  in  the  March  22  and  Jime  14 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons.  On  July  22,  1996,  the 
Service  pubhshed  in  the  Federal 
Register  (60  FR  37994)  proposed  early- 
season  frameworks  for  Uie  1996-97 
season.  The  Service  will  pubUsh  a  fifth 
document  containing  final  frameworks 
for  early  seasons  from  which  wildlifie 
conservation  agency  officials  from  the 
States  and  Territories  may  select  early- 
season  hunting  dates,  hours,  areas,  and 
limits  in  late- August. 

On  August  2,  1996,  the  Service  held 
a  pubhc  bearing  in  Washington.  DC,  as 
announced  in  the  March  22,  June  13. 
and  July  22  Federal  Registers,  to  review 
the  status  of  waterfowl  Proposed 
hunting  regulations  for  these  late 
seasons  and  the  Service's  proposal  to 
establish  a  youth  waterfowl  hunting  day 
were  discussed.  The  Service  will 
publish  a  proposed  rule  specifically 
deahng  with  the  proposed  youth 
waterfowl  hunting  day  in  mid-August. 

This  document  deals  specifically  with 
proposed  frameworks  for  the  late-season 
migratory  bird  hunting  regulations.  It 
will  lead  to  final  frameworks  from 
which  States  may  select  season  dates, 
hours,  areas,  and  limits.  The  Service  has 
considered  all  pertinent  comments 
received  through  August  2,  1996,  in 
developing  this  document.  In  addition, 
new  proposals  for  certain  late-season 
regulations  are  provided  for  public 
comment.  Comment  periods  are 
specified  above  under  DATES.  The 
Service  will  pubhsh  final  regulatory 
frameworks  for  late-season  migratory 
game  bird  hunting  in  the  Federal 
Register  on  or  about  September  23, 
1996 

Presentations  at  Public  Hearing 

The  Service  presented  a  report  on  the 
status  of  waterfowl.  This  report  is 
briefly  reviewed  below  as  a  matter  of 
pubhc  Information,  and  is  a  simunary  of 
information  contained  in  the  "Status  of 
Waterfowl  and  Fall  Fhght  Forecast" 
report. 

Most  goose  and  swan  populations  in 
North  America  remain  numerically 
sound  and  the  size  of  most  fall  fhghts 
will  be  similar  to  those  of  last  year. 
Production  of  young  ui  1996  is  expected 
to  be  about  average  for  most 


populations.  Generally,  spring 
phenology  was  later  than  normal  in 
most  of  the  U.S.  and  Canada,  but  earher 
than  normal  in  coastal  areas  of  Alaska. 
Habitat  conditions  for  nesting  geese 
were  mostly  good  in  northwestern  and 
southern  Canada  and  the  northern  U.S., 
but  poor  near  James  and  Ungava  bays. 

The  1996  estimate  of  total  ducks  in 
the  traditional  survey  area  was  37.5 
million,  an  increase  of  5  percent  from 
that  in  1995  and  16  percent  higher  than 
the  long-term  average.  The  estimate  for 
mallards  was  7.9  milhon,  a  value 
similar  to  that  of  last  year.  Blue-winged 
teal,  and  northern  shovelers  increased 
over  1995  estimates  to  record-high 
levels,  but  American  wigeoii  decreased. 
The  number  of  ponds  in  May  was  18 
percent  higher  than  that  of  last  year,  and 
was  the  second  highest  estimate 
recorded.  In  eastern  areas  of  Canada  and 
the  U.S.,  surveys  of  strata  51-56  were 
conducted  for  the  seventh  consecutive 
year.  In  this  area,  the  number  of  total 
ducks  was  similar  to  that  of  last  year 
and  to  the  1990-95  average.  Habitats 
throughout  the  eastern  areas  improved 
relative  to  last  year,  and  most  areas  had 
abundant  water.  The  preUminary 
estimate  of  the  total-duck  fall-flight 
index  is  83  million  birds,  compared  to 
77  milhon  last  year.  The  fall  flight  will 
include  approximately  11.4  miUion 
mallards,  unchanged  from  the  estimate 
of  1 1.1  milhon  in  1995. 

During  the  1995-96  hunting  season, 
the  number  of  hunters  and  their  days 
afield  were  similar  to  last  season  and 
there  were  substantial  increases  in  duck 
harvests.  However,  the  number  of 
waterfowl  hunters  continues  to  remain 
far  below  levels  observed  in  the  1970's. 
The  sport  harvest  of  ducks  continues  to 
rebound  from  the  record  low  in  1988. 
The  1995  estimate  of  ducks  harvested  in 
the  U.S.  was  similar  to  the  last  period 
of  liberal  harvest  regulations  (1979-84). 
Goose  harvest  has  increased  about  four- 
fold over  the  period  of  record  (i.e., 
1961-95).  Harvest  of  4  of  the  5  most 
abundant  species  in  the  bag  increased 
last  season  compared  with  the  previous 
year  (mallard  +39  percent,  Canada  geese 
+3  percent,  green- winged  teal  +53 
percent,  wood  duck  +17  percent,  and 
gadwall  +82  percent).  Overall,  duck  and 
goose  harvest  increased  46  percent  and 
6  percent,  respectively.  Harvest  survey 
data  suggest  that  the  reproductive 
success  of  ducks  in  the  midcontinent 
region  was  lower  last  year.  Most  goose 
species  experienced  increases  in 
recruitment  in  1995  compared  to  1994. 
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Review  of  Comments  Received  at  Public 
Hearing 

Two  individuals  presented  statements 
at  the  August  2,  1996,  public  hearing. 
These  comments  are  summarized  below 

Mr,  ioe  Kramer,  representing  the 
Central  Fly-way  Council,  commented  on 
12  issues  of  importance  to  the  Central 
Fh-way,  Mr  Kramer  expressed  his 
support  for  the  concept  of  a  vouth 
waterfowl  hunting  day  and  suggested 
the  Service  work  with  the  Flyway 
Councils  to  refine  and  improve  this 
important  effort  He  urged  the  Service  to 
continue  and  enhance  current  hunting 
programs  on  National  Wildlife  Refuges. 
He  also  recommended  the  Service  work 
with  State  waterfowl  management  staff 
to  implement  strategies  to  increase  snow 
goose  harvest  both  on  and  off  National 
Wildlife  Refuges,  Mr.  Kramer  supported 
a  light  goose  closing  framework  date  of 
March  10  for  all  areas  in  the  Central 
Fl\T\'ay,  including  Nebraska's  Rainwater 
Basin  Counties.  He  further  indicated 
that  the  Council's  recommendation 
included  a  closure  of  all  Federal  and 
State  wildlife  areas,  which  would 
alleviate  concerns  for  migratory  bird 
species. 

Mr.  Kramer  expressed  support  for 
continuation  of  the  current  Service 
aircraft  program  used  to  conduct 
migratory  game  bird  survey  program.  He 
pointed  out  the  critical  need  to  continue 
the  Migratory  Shore  and  Upland  Game 
Bird  Research  Program  at  the  full 
funding  level  of  $750,000.  He  also 
expressed  the  Council's  support  of  the 
Adaptive  Harvest  Management  (AHM) 
process,  as  indicated  by  Council 
adoption  of  the  Service's  duck 
regulations  alternative.  Mr.  Kramer 
recommended  development  of  a  interim 
pintail  harvest  strategy  until  integration 
into  the  AHM  process.  He  indicated  that 
while  the  Council's  recommended  dark 
goose  seasons  are  essentially  unchanged 
this  year,  next  year  will  likely  prompt 
changes  after  management  plan 
revisions  during  the  upcoming  year.  He 
conveyed  the  Council's  endorsement  of 
all  Central  Flyway  States  to  conduct 
special  seasons  to  control  local  breeding 
populations  of  resident  Canada  geese. 
He  also  expressed  the  Council's 
wilUngness  to  work  with  representatives 
of  the  Mississippi  and  Atlantic  Flyway 
Councils  to  cooperatively  develop  a 
comprehensive  harvest  strategy  for  blue- 
winged  teal.  Lastly,  he  stated  that  the 
Council  will  recommend  minor 
administrative  boundary  changes  for  the 
High  Plains  Mallard  Management  Unit 
for  next  year 

Mr.  Bruce  Barbour,  representing  the 
National  Audubon  Society,  provided 
comments  on  1996-97  migratory  bird 


hunting  regulation  proposals.  With 
respect  to  swans,  he  supported  the 
regulation  proposals  for  tundra  swans 
and  the  efforts  to  restore  breeding 
populations  of  trumpeter  swans 
throughout  their  historic  breeding  range. 
He  indicated  that  most  Canada  goose 
populations  were  doing  well,  but  voiced 
concern  for  the  dusky  subspecies,  the 
Southern  lames  Bay  Population,  and  the 
Atlantic  population.  He  supported  the 
Service's  regulatory-  proposals  for  geese 
and  for  the  Service's  innovative  efforts 
to  control  local  breeding  populations  of 
resident  Canada  geese,  as  long  as  actions 
were  done  humanely  and  with  as  little 
waste  as  possible.  He  supported  the 
proposal  to  reduce  harvest  rates  on 
Atlantic  brant.  Mr.  Barbour  then 
discussed  the  status  of  light  goose 
populations  and  highhghted  concerns 
for  the  overpopulation  of  mid-continent 
and  Atlantic  population  snow  geese.  He 
expressed  support  for  the  March  10 
framework  closing  date  and  the 
Service's  exception  for  the  Nebraska 
Rainwater  Basin. 

Mr.  Barbour  stated  that  begirming  in 
1993,  wetland  conditions  for  prairie 
nesting  ducks  had  progressively 
improved  and  1996  conditions  were 
good  to  excellent  across  the  entire 
Prairie  Pothole  Region  and  greatly 
improved  conditions  in  southern 
Alberta  and  Saskatchewan.  Although 
most  species  are  at  or  above  record 
levels,  he  indicated  continued  concern 
for  pintails,  scaup  and  wigeon.  He 
expressed  National  Audubon's  support 
of  the  continued  development  of  AHM 
approach  to  duck  harvest  management 
and  the  selection  of  the  Uberal  package 
for  all  four  flyways.  He  further 
encouraged  cooperative  efforts  to 
modify  regulatory  packages  for  next 
year,  but  cautioned  the  Service  to 
carefully  consider  the  results  of  a 
recently  completed  North  American 
Duck  Hunter  Survey  in  these 
dehberations.  Specifically,  he  reminded 
the  Service  that  the  vast  majority  of 
hunters  were  satisfied  with  daily  bag 
limits  of  4,  5,  or  6  and  that  hunters 
favored  increased  days  of  hunting 
opportunity  over  larger  bag  limits. 

Finally,  he  encouraged  careful 
monitoring  of  participation  in  the 
USDA's  Conservation  Reserve  Program. 
He  noted  increased  conversion  of 
acreage  enrolled  in  the  program  back 
into  grain  production  which  was 
resulting  in  a  significant  loss  of  nesting 
habitat.  He  urged  the  Service  to  increase 
allocations  of  Migratory  Bird 
Conservation  Act  and  North  American 
Wetland  Conservation  Act  funds  to  the 
important  Prairie  Pothole  Region.  He 
also  indicated  his  support  for  full 


implementation  of  the  Harvest 
Information  Program 

Flyway  Council  Recommpnriation*  and 
Written  Comments 

The  preliminary  proposed  rulemaking 
which  appeared  in  the  March  22 
Federal  Register,  opened  the  public- 
comment  period  for  late-season 
migratory  game  bird  hunting 
regulations.  As  of  August  2, 1996,  the 
Service  had  received  194  comments;  12 
of  these  specifically  addressed  late- 
season  issues.  The  Service  also  received 
recommendations  from  all  four  Flyway 
Councils.  Late-season  comments  are 
summarized  and  discussed  in  the  order 
used  in  the  March  22  Federal  Regiiter. 
Only  the  numbered  items  pertaining  to 
late  seasons  for  which  written 
comments  were  received  are  included. 
Flyway  Council  recommendations 
shown  below  include  only  those 
involving  changes  from  the  1995-96 
late-season  frameworks.  For  those  topics 
where  a  Council  recommendation  is  not 
shown,  the  Coimcil  supported 
continuing  the  same  frameworks  as  in 
1995-96. 

1.  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy, 
(B)  Framework  Dates,  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits,  (F)  Zones  and  SpUt  Seasons,  and 
(G)  Special  Seasons/Species 
Management.  Only  those  categories 
containing  substantial  recommendations 
are  included  below. 

A.  General  Harvest  Strategy 

Council  Recommendations:  The 
Atlantic  Flyway  Council,  the  Upper- 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council,  the  Central 
Flyway  Coimcil,  and  the  Pacific  Flyway 
Coimcil  recommended  adopting  the 
"liberal"  alternative  for  the  1996-97 
duck  hunting  season. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  some  specific 
modifications  to  the  "liberal" 
alternative.  These  modifications  are 
detailed  in  B.  Framework  Dates,  C. 
Season  Length,  and  E.  Bag  Limits. 

Written  Comments:  Senator  John 
Breaux  of  Louisiana  asked  for 
consideration  of  the  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council's 
recommendation. 

Seivice  Response:  Beginning  in  1995, 
the  Service,  Flyway  Councils,  and  States 
introduced  a  new  approach  to  the 
regulation  of  duck  harvests,  called 
Adaptive  Harvest  Management  (AHM). 
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An  integral  part  of  this  harvest- 
management  approach  is  the 
cooperative  establishment  of  a  set  of 
regulatory  alternatives  that  includes 
specified  season  lengths  and  bag  limits 
for  restrictive,  moderate,  and  liberal 
seasons.  The  alternatives  established  for 
this  year's  hunting  season  are  similar  to 
those  of  the  1995  season  and  are  the 
result  of  extensive  discussions  with  the 
Flyway  Councils  and  States  since  last 
January,  as  well  as  involvement  by  the 
public  during  an  open  comment  period. 

The  estimate  of  total  ducks  this  year 
is  16  percent  higher  than  the  long-term 
average  and  several  species  are  at  record 
levels.  The  outlook  for  production  is 
excellent  and  the  1996  fall  flight  will  be 
comparable  to  those  observed  during  the 
1970s.  Based  on  favorable  input,  the 
Service  seeks  to  continue  use  of  the 
AHM  approach  initiated  last  year.  The 
AHM  strategy  for  1996  prescribes  the 
liberal  regulatory  alternative  based  on 
high  mallard  and  pond  numbers. 

The  frameworks  recommended  by  the 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council  differed 
from  those  in  the  "liberal"  alternative 
established  earlier  this  year.  The 
Services  proposal  is  consistent  with  the 
"liberal"  alternative  outlined  in  the  July 
22  Federal  Register  and  was  supported 
by  the  other  three  Flyway  Councils  as 
well  as  the  Mississippi  Flyway 
CounciTs  Upper-Region  Regulations 
Committee. 

The  Service  recognizes  the  need  to 
address  the  issue  of  harvest  opportimity 
for  species  other  than  mallards  that  may 
be  at  or  above  objective  population 
levels.  Consequently,  as  part  of  the 
continuing  development  of  AHM,  the 
Service  and  Flyway  Councils  will  soon 
begin  a  comprehensive  review  of 
regulator^  alternatives,  including  all 
aspects  of  duck  hunting  regulations,  in 
preparation  for  the  1997-98  himting 
season. 

B.  Framework  Dates 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  fixed  September  28  and 
Januar\'  23  framework  dates. 

Written  Comments:  Senators  Thad 
Cochran  and  Trent  Lott  of  Mississippi 
recommended  an  experimental  January 
31  framework  closing  date  for 
Mississippi. 

An  individual  from  Texas 
recommended  extended  the  season 
through  the  second  week  of  February. 

C.  Season  Length 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 


the  Mississippi  Flyway  Council 
recommended  a  53 -day  season. 

E.  Bag  Limits 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  a  6-duck  dailv  bag  limit 
including  no  more  than  4  mallards  (no 
more  than  1  of  which  could  be  a  hen). 
4  mottled  ducks,  4  scaup,  4  ringnecks, 
4  goldeneyes,  4  buffleheads,  2  wood 
ducks,  2  redheads,  2  canvasbacks,  1 
pintail,  and  1  black  duck. 

Written  Comments:  Senators  Thad 
Cochran  and  Trent  Lott  of  Mississippi 
recommended  an  expenmental  6-bird 
daily  bag  limit  for  Mississippi. 

An  individual  from  Texas 
recommended  a  5-bird  daily  bag  limit 
including  at  least  2  pintails  and  2 
redheads.  Another  individual  from 
Texas  recommended  a  5-bird  daily  bag 
limit  including  2  to  3  pintails. 

F.  Zones  and  Split  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  implement  the 
proposed  changes  to  guidelines  for  the 
use  of  zones  and  split  seasons,  and 
determine  if  States  could  be  allowed  to 
have  3  zones,  with  spht  seasons  in  each. 
where  the  numbers  of  himters  and 
ducks  harvested  in  one  or  more  zones 
would  be  very  small. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  an  additional 
option  of  3  zones  and  2- way  splits  be 
provided  as  a  regular  option  to  all  States 
in  1997. 

Written  Comments:  An  individual 
from  Wyoming  requested  the  Service's 
giiidelines  allow  non-contiguous  zones. 

G.  Special  Seasons/Species 
Management 

i.  Black  Ducks 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  individual  Atlantic  Flyway 
States  achieve  a  40  percent  reduction  in 
their  black  duck  harvest  during  the 
1996-97  season  compared  with  the 
1977-81  base-line  harvest. 

U.  Canvasbacks 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  a  daily  bag  limit  of  2 
canvasbacks. 

Written  Comments:  An  individual 
from  Washington  recommended  a  daily 
bag  limit  of  2  canvasbacks. 

4.  Canada  Geese 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 


the  Mississippi  Flyway  Council 
recommended  several  changes  in 
Canada  goose  quotas,  season  lengths, 
etc.,  based  on  population  status  and 
population  management  plans  and 
programs. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  the  Service  allow 
3-way  splits  for  goose  seasons.  The 
Coimcil  further  recommended  that  3- 
way  split  seasons  for  Canada  geese 
require  both  Council  and  Service 
approval  and  a  3-year  evaluation  by 
each  participating  State. 

The  Lowe.r-Region  Regulations 
Conmiittee  of  the  Mississippi  Fljavay 
Coimcil  recommended  a  dark  goose 
ujtily  bag  liiiiii  of  3  Canada  geese,  2 
white-fronted  geese,  and  2  brant. 

The  Central  Flyway  Council 
recommended  a  4-bird  dark  goose 
aggregate  bag  limit  in  the  west-tier 
States,  except  for  the  Western  Goose 
Zone  of  Texas. 


The  Pacific  Flyway  Council 
recommended  a  closing  framework  date 
in  the  NW  Oregon  Special  Permit  Zone 
of  the  Sunday  closest  to  February  28. 
During  the  extended  period,  hunting 
would  occur  one  day  per  week.  The 
Council  also  recommended  the 
morphological  definition  of  a  dusky 
Canada  goose  be  defined  as  dark 
breasted  (Munsell  lOYT^  color  value  of  5 
or  less)  with  a  culmen  measurement  of 
40  to  50  millimeters. 

C.  Special  Late  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
new  experimental  late  seasons  for 
resident  geese  in  Maryland,  Rhode 
Island,  and  Virginia,  and  additional 
days  and  area  modifications  for  existing 
seasons  in  Georgia,  Massachusetts,  New 
Jersey,  New  York,  Pennsylvania,  and 
South  Carolina. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flvway 
Council  recommended  the  special  late 
season  in  the  Fergus  Falls/Alexandria 
Goose  Zone  of  Minnesota  be  made 
operational. 

The  Pacific  Flyway  Council 
recommended  a  daily  bag  and 
possession  limit  of  2  and  4  cackling 
Canada  geese,  respectively,  in  the  SW 
Washington  Special  Goose  Zone  during 
the  February  5  to  March  10  late  season. 

6.  Brant 

Council  Recommendations:  The 
Atiantic  Flyway  Council  recommended 
a  30-day  Atlantic  brant  season  with  a  2- 
bird  daily  bag  limit. 


UMI 
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7.  Snow  and  Ross's  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  March  10  framework  closing  date  with 
a  daily  bag  and  possession  limit  of  8  and 
24,  respectively.  The  Council  also 
recommended  allowing  the  season  to  be 
split  into  three  segments. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  a  March  10  framework 
closing  date  with  a  daily  bag  and 
possession  limit  of  10  and  30. 
respectively. 

The  Central  Flyway  Council 
recommended  a  March  10  framework 
closing  date,  except  for  Federal  and 
isldie  laiius  li'i  the  Rainwater  uasin 
counties  in  Nebraska,  with  a  daily  bag 
and  possession  limit  of  10  and  40, 
respectively. 

Written  Comments:  An  individual 
from  Wyoming  requested  a  March  10 
framework  ctosmg  date.  .\n  individual 
from  Nebraska  recommended  a  March 
10  framework  closing  date  and 
inclusion  of  the  Rainwater  Basin 
counties  in  the  snow  goose  hunt  area. 

Service  Response:  The  Service 
concurs  with  the  requests  to  extend  the 
framework  closing  date  for  light  geese  to 
March  10  m  the  Atlantic.  Mississippi, 
and  Central  Flyways.  but  believes  that 
this  extension  should  be  limited  to  areas 
that  do  not  pose  a  threat  to  the 
management  and  welfare  of  other 
migratory  bird  species  during  the  spring 
migration  and  nesting  period.  In  this 
regard,  the  Service  has  identified  the 
Ramwater  Basin  .\rea  of  Nebraska  and 
proposes  to  not  extend  the  framework 
closing  date  in  this  17  county  area. 
including:  Adams,  Butler,  Clay, 
Fillmore,  Franklin,  Gosper,  Hall, 
Hamihon.  Harland,  Kearney,  Nuckolls, 
Phelps,  Polk,  Sahne,  Seward.  Thayer, 
and  York  counties.  The  Service  further 
requests  that  states  in  the  Central, 
Mississippi,  and  Atlantic  Flyways  work 
with  Service  staff  to  identify-  other 
important  migratory  bird  staging  areas 
where  snow  geese  are  co-mingled  with 
other  species  to  the  extent  that  sport- 
hunting  activities  may  potentially  cause 
significant  disttu-bance  to  other  species. 
Other  areas  that  may  pose  a  similar 
threat  to  other  species  will  also  be 
exempted  from  this  framework  closing 
date  extension. 

8.  Swans 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  5600  tundra  swan  permits  be  issued 
for  the  1996-97  season.  The  Council 
recommended  that  North  Carolina 
receive  5000  permits  and  Virginia  600. 


The  Council  also  recommended 
eliminating  the  requirement  that  tundra 
swan  seasons  must  be  held  during  snow 
goose  seasons. 

Wntten  Comments:  The  Humane 
Society  of  the  United  States  requested 
that  the  Ser\'ice  close  al!  swan  hunting 
seasons,  citmg  that  tundra  swan  seasons 
were  impeding,  if  not  preventing,  winter 
range  expansion  and  recovery  of 
trumpeter  swans 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress,  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specifv'  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migrator)'  game  birds  in  the 
United  States. 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  wants  to  obtain 
the  comments  and  suggestions  of  the 
public,  other  concerned  governmental 
agencies,  and  private  interests  on  these 
proposals.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability 
of  specific,  reliable  data  on  this  year's 
status  before  mid-June  for  migratory 
shore  and  upland  game  birds  and  some 
waterfowl,  and  before  late  July  for  most 
waterfowl.  Therefore,  the  Service 
beheves  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
public  interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street, 
^AV,,  Washington,  DC  20240.  The  public 
may  inspect  comments  during  normal 
business  hours  at  the  Service's  office  in 


room  634,  Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia. 

The  Service  will  consider  all  relevant 
comments  received  and  will  try  to 
acknowledge  received  comments,  but 
may  not  provide  an  individual  response 
to  each  commenter. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16. 1988, 
Federal  Ri^er  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18, 1988  (53  FR  31341). 
However,  this  programmatic  document 
does  not  prescribe  year-specific 
regulations;  those  are  developed 
annually.  The  annual  regulations  and 
option^i  are  being  considered  in  the 
Environmental  Assessment,  "Waterfowl 
Hunting  Regulations  for  1996."  Copies 
of  these  documents  are  available  from 
the  Service  at  the  address  indicated 
imder  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

As  in  the  past,  the  Service  will  design 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  sp>ecies. 
Consultations  are  presently  under  way 
to  ensure  that  actions  resulting  from 
these  regulatory  proposals  will  not 
likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  will  be  included  in  a 
biological  opinion  and  may  cause 
modification  of  some  regulatory 
measures  proposed  in  this  document. 
The  final  frameworks  will  reflect  any 
modifications.  The  Service's  biological 
opinions  resulting  from  its  Section  7 
consultation  are  pubUc  docmnents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  MEMO,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act;  Executive 
Order  (E.G.)  12B66  and  the  Paperwork 
Reduction  Act 

In  the  March  22, 1996,  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act  and  E.G. 
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12866.  One  measure  was  to  prepare  a 
Small  Entity  Flexibilitv  Analysis 
(Analysis)  in  1995  do<,umenting  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  endties. 
The  Analysis  estimated  that  migratory 
bird  hunters  would  spend  between  $258 
and  $586  million  at  small  businesses. 
Copies  of  the  .\nalysis  are  available 
upon  truest  from  the  Office  of 
Migratory  Bird  Management  The 
Service  is  currently  updating  and 
expanding  the  1995  Analysis.  This  rule 
was  not  subject  to  review  by  the  Office 
of  Management  and  Budget  under  E.O. 
12866. 

The  Service  examined  these  proposed 
regulations  under  the  Paperwork 
Reduction  A(  t  nf  1995  and  found  no 
information  collection  requirements. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act.  2  U.S.C.  1502  et  seq  .  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Qvil  lustice  Reform — Executive  Order 
12988 

The  Department,  m  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(aJ  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports.  Reporting 
and  recordkeeping  requirements, 
Transportation.  Wildlife. 


PART  20— {AMENDED] 

The  authority  citadon  for  Part  20 
would  be  revised  to  read  as  follows: 

Authority:  16  U.S.C  703-712,  and  742  a- 
)• 

Dated:  August  7.  1996 

Donald  J.  Barry 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks 

Proposed  Regulations  Frameworks  for 
1996-97  Late  Hunting  Seasons  on 
Certain  .Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
.Act  and  delegated  authorities,  the 
Department  has  approved  firameworks 
for  season  lengths,  shooting  hours,  bag 
and  possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots 
between  the  dates  of  September  1,  1996, 
and  March  10.  1997. 


General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Definitions:  For  the  purpose  of 
hunting  regulations  listed  below,  the 
collective  terms  "dark"  and  "light" 
geese  include  the  following  species: 

Dark  geese  -  Canada  geese,  white- 
fronted  geese,  brant,  and  all  other  goose 
species  except  light  geese. 

Light  geese  -  snow  (including  blue) 
geese  and  Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  related  to  late- 
season  regulations  are  contained  in  a 
later  portion  of  this  document. 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  flyway. 

Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut,  Delaware,  Florida.  Georgia, 
Maine,  Maryland,  Massachu,setts,  New 
Hampshire.  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Limits:  50 
days  and  daily  bag  limit  of  5  ducks, 
including  no  more  than  1  hen  mallard, 
1  black  duck.  1  pintail,  1  mottled  duck, 

1  fulvous  whistling  duck,  2  wood  ducks. 

2  redheads,  and  1  canvasback. 
Closures:  The  season  on  harlequin 

ducks  is  closed. 

Sea  Ducks:  In  all  areas  outside  of 
special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  daily  bag 
and  possession  limits.  However,  during 
the  regular  duck  season  within  the 
special  sea  duck  areas,  the  sea  duck 
daily  bag  and  possession  limits  may  be 
in  addition  to  the  regular  duck  daily  bag 
and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Lake  Champlain  Zone.  New  York:  The 
waterfowl  seasons,  Umits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Zoning  and  Split  Seasons:  Delaware, 
Florida,  Georgia.  Maryland,  North 


Carolina,  Rhode  Island.  South  Carolina, 
and  Virginia  may  split  their  seasons  into 
three  segments:  Connecticut.  Maine, 
Massachusetts,  New  Hampshire.  New- 
Jersey.  New  York,  Pennsylvania, 
Vermont,  and  West  Virginia  may  select 
hunting  seasons  by  zones  and  may  split 
their  seasons  into  two  segments  in  each 
zone. 

Canada  Geese 

Season  Lengths.  Outside  Dates,  and 
Limits:  The  Canada  goose  season  is 
suspended  throughout  the  Flyway 
except  as  noted  below.  Unless  specified 
otherwise,  seasons  may  be  split  into  two 
segments. 

Connecticut;  A  special  experimental 
season  may  be  held  in  the  South  Zone 
between  January  15  and  February  15, 
with  5  geese  per  day. 

Georgia:  In  specific  areas,  a  70-day 
experimental  season  may  be  held 
between  November  15  and  February  15, 
with  a  limit  of  5  Canada  geese  per  day. 

Maryland:  An  experimental  season 
may  be  held  in  designated  areas  of 
western  Maryland  from  January  15  to 
Februar>'  15.  with  5  geese  per  day. 

Massachusetts:  In  the  Central  Zone 
and  a  portion  of  the  Coastal  Zone,  a 
season  may  be  held  from  January  15  to 
February  15,  with  5  geese  per  day. 

New  Jersey:  An  expanded 
experimental  season  may  be  held  in 
designated  areas  of  Northeast. 
Northwest,  and  Southeast  New  Jersey 
from  January  15  to  February  15,  with  5 
geese  per  day. 

New  York:  An  experimental  season 
may  be  held  between  January  15  and 
February  15,  with  5  geese  daily  in 
Westchester  County  and  portions  of 
Nassau.  Orange,  Putnam,  and  Rockland 
Counties. 

Pennsylvania:  Erie.  Mercer,  and 
Butler  Counties  •  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15:2  geese  per 
day  thereafter:  1  goose  per  day  for  the 
first  8  days  after  the  opening. 

Crawford  County  -  35  days  between 
October  1  and  January  20;  with  1  goose 
per  day. 

An  expanded  experimental  season 
may  be  held  m  the  Susquehanna/Juniata 
Zones  from  January  15  to  February  15 
with  5  geese  per  day. 

Rhode  Island:  An  experimental  season 
may  be  held  in  a  designated  area  from 
January  15  to  February  15,  with  5  geese 
per  day. 

South  Carolina:  A  70-day  special 
season  may  be  held  in  the  Central 
Piedmont.  Western  Piedmont,  and 
Mountain  Hunt  Units  during  November 
15  to  February  15.  with  a  daily  bag  limit 
of  5  Canada  geese  per  day. 
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Virginia,  An  experimental  season  may 
be  held  from  lanuar\-  15  to  February'  15. 
with  5  geese  per  day,  in  all  areas  west 
of  Interstate  95. 

West  Virginia:  70  days  between 
October  1  and  January  20,  with  3  geese 
per  day. 

Light  Geese 

Season  Lengths.  Outside  Dates,  and 
Limits:  States  may  select  a  107-day 
season  between  October  1  and  March 
10,  with  8  geese  per  day  and  24  in 
possession.  States  may  split  their 
seasons  into  three  segments. 

Brant 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  30-day 

season  between  October  1  and  January 
20.  with  2  brant  per  day.  States  may 
spht  their  seasons  into  two  segments. 

Mississippi  Flyway 

The  Mississippi  Flyway  includes 
.Mabama,  .^.rkansas,  Lllinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio. 
Tennessee,  and  Wisconsin. 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (September  28  )  and 
the  Sunday  nearest  January  20  [January 
19). 

Hunting  Seasons  and  Duck  Limits:  50 
days  with  a  daily  bag  Umit  of  5  ducks, 
including  no  more  than  4  mallards  (no 
more  than  1  of  which  may  be  a  female), 
3  mottled  ducks,  1  black  duck,  1  pintail, 
2  wood  ducks,  1  canvasback,  and  2 
redheads. 

Merganser  Limits:  The  daily  bag  limit 
is  5,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  SpUt  Seasons:  Alabama. 
Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Mississippi, 
Missouri,  Ohio,  Tennessee,  and 
Wisconsin  may  select  hunting  seasons 
by  zones 

In  Alabama,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Mississippi,  Ohio, 
Tennessee,  and  Wisconsin,  the  season 
may  be  split  into  two  segments  in  each 
zone. 

In  Minnesota  and  Arkansas,  the 
season  may  be  split  into  three  segments. 

F\matuning  Reservvir  Area,  Ohio: 
The  seasons,  limits,  and  shooting  hours 
shall  be  the  same  as  those  selected  in 
the  adjacent  portion  of  Pennsylvania 
(Northwest  Zone). 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 


split  seasons  for  Canada  geese  require 
Mississippi  Flyway  Council  and  U.S. 
Fish  and  Wildlife  Ser\ice  approval,  and 
a  3-year  evaluation,  by  each 
participating  state. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
geese  not  to  exceed  70  davs  for  dark 
geese  between  the  Saturday  nearest 
October  1  (September  28)  and  Jantiary 
31,  and  107  days  for  light  geese  between 
the  Saturdav  nearest  October  1 
(September  28J  and  March  10.  The  daily 
bag  limit  is  10  light  geese,  3  Canada 
geese,  2  white-fronted  geese,  and  2 
brant.  The  possession  limit  for  light 
geese  is  30.  Specific  regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State. 

Alabama:  hi  the  SJBP  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
35  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  70  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  geese. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  23  days  in  the  East 
Zone  and  14  days  in  the  West  Zone.  In 
both  zones,  the  season  may  extend  to 
February  15.  The  daily  bag  limit  is  2 
Canada  geese.  In  the  remainder  of  the 
State,  the  season  for  Canada  geese  is 
closed. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  Hmited  to 
94,900  birds.  Limits  are  2  Canada  geese 
daily  and  10  in  possession. 

(a)  North  Zone  -  The  season  for 
Canada  geese  will  close  after  93  days  or 
when  1 1 ,000  birds  have  been  harvested 
in  the  Northern  Illinois  Quota  Zone, 
whichever  occurs  first. 

(b)  Central  Zone  -  The  season  for 
Canada  geese  will  close  after  93  days  or 
when  17,600  birds  have  been  harvested 
in  the  Central  Ilhnois  Quota  Zone, 
whichever  occurs  first. 

(c)  South  Zone  -  The  harvest  of 
Canada  geese  in  the  Southern  Illinois 
and  Rend  Lake  Quota  Zones  will  be 
limited  to  36,600  and  10,400  birds, 
respectively.  The  season  for  Canada 
geese  in  each  zone  will  close  after  84 
days  or  when  the  harvest  limit  has  been 
reached,  whichever  occurs  first.  In  the 
Southern  Illinois  Quota  Zone,  if  any  of 
the  following  conditions  exist  after 
December  20,  the  State,  after 
consultation  with  the  Service,  v^rill  close 
the  season  by  emergency  order  urith  48 
hours  notice: 

1.10  consecutive  days  of  snow  cover. 
3  inches  or  more  in  depth. 

2.  10  consecutive  days  of  daily  high 
temperatures  less  than  20  degrees  F. 

3.  Average  body  weights  of  adult 
female  geese  less  than  3.200  grams  as 


measured  from  a  weekly  sample  of  a 
minimum  of  50  geese. 

4.  Starvation  or  a  major  disease 
outbreak  resulting  in  observed  mortality 
exceeding  5.000  birds  in  10  days,  or  a 
total  mortality  exceeding  10,000  birds. 

In  the  remainder  of  the  South  Goose 
Zone,  the  season  may  extend  for  84  days 
or  until  both  the  Southern  Illinois  and 
Rend  Lake  Quota  Zones  have  been 
closed,  whichever  occurs  first. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
24,200  birds. 

(a)  Posey  County  -  The  season  for 
Canada  geese  will  close  after  65  days  or 
when  4,350  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
65  days  in  the  respective  duck-hunting 
zones,  except  in  the  SJBP  Zone,  where 
the  season  may  not  exceed  35  days.  Tlie 
daily  bag  limit  is  2  Canada  geese. 

Iowa:  The  season  may  extend  for  70 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

Kentucky: 

(a)  Western  Zone  -  The  season  for 
Canada  geese  may  extend  for  65  days 
(80  days  in  Fulton  County),  and  the 
harvest  will  be  limited  to  21,000  birds. 
Of  the  21,000-bird  quota.  13,650  birds 
will  be  allocated  to  the  Ballard 
Reporting  Area  and  3,990  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  65-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  this  occurs,  the  season  in 
those  counties  and  portions  of  counties 
outside  of,  but  associated  with,  the 
respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  65  days  (80  days  in  Fulton  County). 
The  season  in  Fulton  County  may 
extend  to  February  15.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Peimyroyal/Coalfield  Zone  -  The 
season  may  extend  for  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State  -  The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  The  season  for  Canada 
geese  may  extend  for  9  days.  Diuing  the 
season,  the  daily  bag  Umit  for  Canada 
and  white-fi-onted  geese  is  2,  no  more 
than  1  of  which  may  be  a  Canada  goose. 
Hunters  participating  in  the  Canada 
goose  season  must  possess  a  special 
permit  issued  by  the  State. 

Michigan:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
53,300  birds. 


42512  Federal  Register  /  Vol.  61,  No.  159  /  Thursday.  August  15,  1996  /  Proposed  Rules 


ISS 


(a)  North  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
28  and  the  season  for  Canada  geese  may 
extend  for  20  days.  The  daily  bag  limit, 
is  2  Canada  geese 

(b)  Middle  Zone  -  The  season  for 
Canada  geese  may  extend  for  20  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  South  Zone 

(1)  Allegan  County  GMU  -  The  season 
for  Canada  geese  will  close  after  51  days 
or  when  2,200  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(2)  Muskegon  Wastewater  GMU  -  The 
season  for  Canada  geese  will  close  after 
53  days  or  when  700  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

O')  Saginaw  County  GMU  -  The 
season  for  Canada  geese  will  close  after 
50  days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(4)  Tuscola  Huron  GMU  -  The  season 
for  Canada  geese  will  close  after  50  days 
or  when  750  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(5)  Remainder  of  South  Zone  - 

(i)  The  season  for  Canada  geese  may 
extend  for  30  days.  The  daily  bag  limit 
is  1  Canada  goose. 

(d)  Southern  Michigan  GMU  -  An 
experimental  special  Canada  goose 
season  may  be  held  between  January  4 
and  February  2.  The  daily  bag  limit  is 
2  Canada  geese. 

Minnesota 

(a)  West  Zone 

(1)  West  Central  Zone  -  The  season  for 
Canada  geese  may  extend  for  30  days.  In 
the  Lac  Qui  Parle  Zone,  the  season  will 
close  after  30  days  or  when  16,000  birds 
have  been  harvested,  whichever  occurs 
first.  Throughout  the  West  Central  Zone, 
the  daily  bag  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone  -  The 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  1  Canada 
goose. 

(b)  Northwest  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(c)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days,  except  in  the  Twin  Cities  Metro 
Zone  and  Oknsted  County,  where  the 
season  may  not  exceed  80  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(d)  Fergus  Falls/ Alexandria  Zone  -  A 
special  Canada  goose  season  of  up  to  10 
days  may  be  held  in  December.  During 
the  special  season,  the  daily  bag  limit  is 
2  Canada  geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limit  is  3  Canada  geese. 

Missouri: 
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(a)  Swan  Lake  Zone  -  The  season  for 
Canada  geese  vsdll  close  after  40  days  or 
when  5,000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Schell-Osage  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  linut  is  2  Canadageese. 

(c)  Remainder  of  the  State  -  Tne 
season  for  Canada  geese  may  extend  for 
70  days  in  the  respective  duck-hunting 
zones.  The  season  may  be  split  into  3 
segments,  provided  that  one  segment  of 
at  least  9  days  occurs  prior  to  October 
15.  The  daily  bag  limit  is  2  Canada 
geese. 

Ohio:  The  season  may  extend  for  70 
days  Ln  the  respective  duck-hunting 
zones,  with  a  daily  bag  limit  of  2  Canada 
geese,  except  in  the  Lake  Erie  SJBP 
Zone,  where  the  season  may  not  exceed 
30  dajs  and  the  daily  bag  limit  is  1 
Canada  goose.  In  the  Pymatuming 
Reservoir  Area,  the  seasons,  Umits,  and 
shooting  hours  for  all  geese  shall  be  the 
same  as  those  selected  in  the  adjacent 
portion  of  Pennsylvania. 

Tennessee: 

(a)  Northwest  Zone  -  The  season  for 
Canada  geese  will  close  after  78  days  or 
when  8,000  birds  have  been  harvested, 
whichever  occurs  first.  The  season  may 
extend  to  February  15.  All  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Southwest  Zone  -  The  season  for 
Canada  geese  may  extend  for  63  days, 
and  the  harvest  will  be  limited  to  700 
birds.  The  daily  bag  limit  is  2  Canada 
geese. 

(c)  Kentucky/Berkley  Lakes  Zone  - 
The  season  for  Canada  geese  will  close 
after  50  days  or  when  1,800  birds  have 
been  harvested,  whichever  occurs  first. 
All  geese  harvested  must  be  tagged.  The 
daily  bag  limit  is  2  Canada  geese. 

(d)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be  limited 
to  69.600  birds. 

(a)  Horicon  Zone  -  The  fi-amework 
opening  date  for  all  geese  is  September 
21.  The  harvest  of  Canada  geese  is 
limited  to  36,600  birds.  The  season  may 
not  exceed  86  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  1  Canada  goose  and  the  season 
Umit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(b)  Collins  Zone  -  The  fi-amework 
opening  date  for  all  geese  is  September 
21.  The  harvest  of  Canada  geese  is 
limited  to  1,100  birds.  The  season  may 
not  exceed  68  days.  All  Canada  geese 
harvested  must  hie  tagged.  The  daily  bag 
limit  is  1  Canada  goose  and  the  season 


limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
28.  The  harvest  of  Canada  geese  is 
limited  to  27,400  birds,  with  500  birds 
allocated  to  the  Mississippi  River 
Subzone.  The  season  may  not  exceed  79 
days  and  the  daily  bag  limit  is  1  Canada 
goose.  In  that  portion  of  the  Exterior 
Zone  outside  the  Mississippi  River 
Subzone,  the  progress  of  the  harvest 
must  be  monitored,  and  the  season 
closed,  if  necessary,  to  ensure  that  the 
harvest  does  not  exceed  26.900  birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits. 

Quota  Zone  Closures:  Wnen  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois.  Central  lUinois,  Southern 
Illinois,  and  Rend  Lake  Quota  Zones  in 
Illinois,  Posey  County  in  Indiana,  the 
Ballard  and  Henderson-Union  Subzones 
in  Kentucky,  the  Allegan  County. 
Muskegon  Wastewater,  Saginaw  County, 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan,  the  Lac  Qui  Parle 
Zone  in  Minnesota,  the  Swan  Lake  Zone 
in  Missouri,  the  Northwest  and 
Kentucky/Barkley  Lakes  Zones  in 
Tennessee,  and  the  Exterior  Zone  in 
Wisconsin  will  have  been  filled,  the 
season  for  taking  Canada  geese  in  the 
respective  zone  (and  associated  area,  if 
applicable)  will  be  closed  by  either  the 
Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide),  Kansas,  Montana  (Counties  of 
Blaine,  Carbon.  Fergus,  Judith  Basin, 
Stillwater,  Sweetgrass,  Wheatland,  and 
all  coimties  east  thereof).  Nebraska,  New 
Mexico  (east  of  the  Continental  Divide 
except  the  Jicarilla  Apache  Indian 
Reservation),  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  and  Wyoming 
(east  of  the  Continental  Divide). 

Ducks.  Mergansers,  and  Coots 

Outside  Dates:  Between  September  28 

and  January  19. 

Hunting  Seasons  and  Duck  Limits: 
(1)  High  Plains  Mallard  Management 
Unit  (roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian):  83  days  and  a  daily 
bag  limit  of  5  ducks,  including  no  more 
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than  1  female  mallard,  1  mottled  duck, 

1  pintail,  1  canvasback,  2  redheads,  and 

2  wood  ducks.  The  last  23  days  may 
start  no  earlier  than  the  Saturday  nearest 
December  10  (December  7), 

(2)  Remainder  of  the  Central  Flyway: 
60  days  and  a  daily  bag  limit  of  5  ducks. 
includuig  no  more  than  1  female 
mallard,  1  mottled  duck.  1  pintail,  1 
canvasback.  2  redheads,  and  2  wood 
ducks. 

Merganser  Limits  The  daily  bag  limit 
is  5  mergansers,  only  1  of  which  may  be 
a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots 

Zoning  and  Split  Seasons:  Kansas 
(Low  Plains  portion).  Montana, 
Nebraska  (Low  Plains  portionl.  New 
Mexico.  Oklahoma  (Low  Plains  portion), 
South  Dakota  (Low  Plains  portion). 
Texas  (Low  Plains  portion),  and 
Wyoming  may  select  hunting  seasons  by 
zones. 

In  Kansas.  Montana.  Nebraska.  New 
Mexico.  North  Dakota.  Oklahoma.  South 
Dakota.  Texas,  and  Wyoming,  the 
regular  season  may  be  split  into  two 
segments. 

In  Colorado,  the  season  may  be  split 
into  three  segments. 

Geese 

Season  Lengths,  Outside  Dates,  and 
Limits  States  may  select  seasons  not  to 
exceed  107  days;  except  for  dark,  geese, 
which  may  not  exceed  86  days  in 
Kansas.  Nebraska.  North  Dakota. 
Oklahoma.  South  Dakota,  and  the  ' 
Eastern  Goose  Zone  of  Texas.  For  dark 
geese,  outside  dates  for  seasons  may  be 
selected  between  the  Saturday  nearest 
October  1  (September  28)  and  ianuan' 
31.  except  in  ihe  Western  Goose  Zone  of 
Texas,  where  the  closing  date  is  the 
Sunday  nearest  Februar\'  15  (February 
16).  For  light  geese,  outside  dates  for 
seasons  may  be  selected  between  the 
Saturday  nearest  October  1  (September 
28)  and  March  10.  except  m  the 
Nebraska  Counties  of  .^dams.  Butler, 
Clay,  Fillmore.  Franklin.  Gosper.  Hall, 
Hamilton.  Harland.  Kearney.  Nuckolls. 
Phelps,  Polk,  Saline,  Seward,  Thayer, 
and  York  where  the  closing  date  is  the 
Sunday  nearest  February'  15  (February 
16).  Seasons  may  be  split  into  two 
segments.  The  daily  bag  and  possession 
limits  for  light  geese  are  10  and  40. 
respectively. 

Dark  goose  daily  bag  limit-^  m  States 
and  goose  management  zones  within 
States,  may  be  as  follows: 

Kansas,  Nebraska,  Oklahoma,  and 
South  Dakota:  2  dark  geese,  including 
no  more  than  1  white-fronted  goose. 

Colorado,  Montana.  New  Mexico  and 
Wyoming:  4  dark  geese. 

North  Dakota:  2  dark  geese. 


Texas:  For  the  Western  Goose  Zone, 

the  daily  bag  limit  is  5  dark  geese, 
including  no  more  than  1  white-fronted 
and  4  Canada  geese 

For  the  Eastern  Goose  Zone,  the  daily 
bag  limit  is  2  dark  geese,  including  no 
more  than  1  white-fronted  goose. 

Pacific  Flyway 

Ducks.  Mergansers,  Coots,  and  Common 

Moorhens 

Hunting  Seasons  and  Duck  Limits: 
Concurrent  93  days  and  daily  bag  limit 
of  7  ducks,  including  no  more  than  1 
female  mallard,  2  pintails,  2  redheads 

and  1  canvasback. 

The  season  on  coots  and  common 
moorhens  may  be  between  the  outside 
dates  for  the  season  on  ducks,  but  not 
to  exceed  93  days.  In  the  Columbia 
Basin  Mallard  Management  Unit,  the 
seasons  may  be  an  additional  7  days. 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  of 
coots  and  common  moorhens  are  25, 
singly  or  m  the  aggregate 

Outside  Dates  Between  ine  Saturday 
nearest  October  1  (September  28)  and 
the  Sunday  nearest  lanuary  20  (January 
19). 

Zoning  and  Split  Seasons:  Arizona, 
Cahfomia.  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington  may  select  hunting 
seasons  by  zones. 

.^rlzona.  California,  Idaho,  Nevada, 
Oregon.  Utah,  and  Washington  may 
spht  their  seasons  into  ^wo  segments. 

Colorado,  Montana,  New  Mexico,  and 
Wyoming  may  split  their  seasons  into 
three  segments. 

Colorado  FUver  Zone,  California: 
Seasons  and  Umits  shall  be  the  same  as 
seasons  and  limits  selected  in  the 
adjacent  portion  of  Arizona  (South 
Zone). 

Geese 

Season  Lengths,  Outside  Dates,  and 

Limits:  Except  as  subsequently  noted, 
100-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
nearest  October  1  (September  28),  and 
the  Sunday  nearest  January  20  (January 
19),  and  the  basic  daily  bag  limits  are  3 
light  geese  and  4  dark  geese,  except  in 
Cahfomia,  Oregon,  and  Washington, 
where  the  dark  goose  bag  limit  does  not 
include  brant. 

Brant  Season  -  A  16-consecutive-day 
season  may  be  selected  in  Oregon  and 
Washington,  and  a  30-consecutive  day 
season  may  be  selected  in  California.  In 
these  States,  the  daily  bag  limit  is  2 
brant  and  is  in  addition  to  dark  goose 
limits. 

Closures:  There  will  be  no  open 
season  on  Aleutian  Canada  geese  in  the 
Pacific  Flyway.  The  States  of  California, 


Oregon,  and  Washington  must  include  a 
statement  on  the  closure  for  that 
subspecies  in  their  respective 
regulations  leaflet.  Emergency  closures 
may  be  invoked  for  all  Canada  geese 
should  Aleutian  Canada  goose 
distribution  patterns  or  other 
drcumstances  justify  such  actions. 

Arizona:  The  daily  bag  limit  for  dark 
geese  is  2  geese, 

CaUfomia: 

Northeastern  Zone  -  White-fronted 
geese  and  cackling  Canada  geese  may  be 
taken  only  during  the  first  23  days  of  the 
goose  season.  The  daily  bag  limit  is  3 
geese  and  may  include  no  more  than  2 
dark  geese;  including  not  more  than  1 
cackling  Canada  goose. 

Colorado  River  Zone  -  The  seasons 
and  limits  must  be  the  same  as  those 
selected  in  the  adjacent  portion  of 
Arizona  (South  Zone). 

Southern  Zone  •  The  daily  bag  and 
possession  limits  for  dark  geese  is  2 
geese,  including  not  more  than  1 
cackling  Canada  goose. 

Balance-of-the-State  Zone  -  A  79-day 
ser.5on  may  be  selected,  except  that 
white- fronted  geese  and  cackling 
Canada  geese  may  be  taken  during  only 
the  first  65  days  of  such  season.  Limits 
may  not  include  more  than  3  geese  per 
day  and  in  possession,  of  which  not 
more  than  1  may  be  a  dark  goose.  The 
dark  goose  limits  may  be  expanded  to  2, 
provided  that  they  are  Canada  geese 
other  than  cackling  Canada  geese  for 
which  the  daily  limit  is  1. 

Three  areas  in  the  Balance-of-the- 
State  Zone  are  restricted  in  the  hunting 
of  certain  geese: 

(1)  In  the  Counties  of  Del  Norte  and 
Himiboldt,  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  Area,  the 
season  on  white-fronted  geese  must  end 
on  or  before  December  14,  and,  except 
in  the  Western  Canada  Goose  Hiuit 
Area,  there  will  be  no  open  season  for 
Canada  geese. 

(3)  In  the  San  Joaquin  Valley  Area,  the 
huinting  season  for  Canada  geese  will 
close  no  later  than  November  23. 

Colorado:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Idaho: 

Northern  Unit  -  The  daily  bag  limit  is 
4  geese,  including  4  dark  geese,  but  not 
more  than  3  Ught  geese. 

Southwest  Unit  and  Southeastern 
Unit  -  The  daily  bag  limit  on  dark  geese 
is  4. 

Montana: 

West  of  Divide  Zone  and  East  of 
Divide  2k>ne  -  The  daily  bag  limit  on 
dark  geese  is  4. 

Nevada: 

Clark  County  Zone  -  The  daily  bag 
limit  of  dark  geese  is  2  geese. 
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New  Mexico:  The  daily  bag  limit  for 
dark  geese  is  2  geese 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  limit  is  4, 
including  not  more  than  1  cackling 
Canada  goose. 

Harney.  Lake.  Klamath,  and  Malheur 
Counties  Zone  -  The  season  length  may 
be  100  days.  The  dark  goose  limit  is  4, 
including  not  more  than  2  white-fronted 
geese  and  1  cackling  Canada  goose. 

Western  Zone  -  In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  0{>en 
season  on  Canada  geese.  In  the 
designated  areas,  individual  quotas 
shall  be  estabUshed  which  collectively 
shall  not  exceed  132  dusky  Canada 
geese.  See  section  on  quota  zones.  In 
those  designated  areas,  the  daily  bag 
limit  of  dark  geese  is  3,  including  not 
more  than  2  cackling  Canada  geese. 
Utah:  The  daily  bag  limit  for  dark 
geese  is  2  geese 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese 

West  Zone  -  In  tne  Lower  Columbia 
River  Special  Goose  Management  Area, 
except  for  designated  areas,  there  shall 
be  no  open  season  on  Canada  geese.  In 
the  designated  areas,  individual  quotas 
shall  be  estabhshed  which  collectively 
shall  not  exceed  72  dusky  Canada  geese. 
See  section  on  quota  zones. 

Wyoming:  The  daily  bag  limit  is  4 
dark  geese. 

Quota  Zones:  Seasons  on  Canada 
geese  must  end  upon  attainment  of 
individual  quotas  of  dusky  Canada 
geese  allotted  to  the  designated  areas  of 
Oregon  and  Washington.  The  September 
Canada  goose  season,  the  regular  goose 
season,  any  special  late  Canada  goose 
season,  and  any  extended  falconry 
season,  combined,  must  not  exceed  107 
days  and  the  established  quota  of  dusky 
Canada  geese  must  not  be  exceeded. 
Hunting  of  Canada  geese  in  those 
designated  areas  shall  onlv  be  by 
hunters  possessing  a  State-issued  permit 
authorizing  them  to  do  so.  In  a  Service- 
approved  investigation,  the  State  must 
obtain  quantitative  information  on 
hunter  compliance  of  those  regulations 
aimed  at  reducing  the  take  of  dusky 
Canada  geese  and  eliminating  the  take 
of  Aleutian  Canada  geese  The  daily  bag 
limit  of  Canada  geese  may  not  include 
more  than  2  cackling  Canada  goose. 

In  the  designated  areas  of  the 
Washington  Quota  Zone,  a  special  late 
Canada  goose  may  be  held  between 
February  5  and  March  10.  The  daily  bag 
limit  may  not  include  .-Meutian  Canada 
geese.  In  the  Special  Canada  Goose 
Management  Area  of  Oregon,  the 
framework  closing  date  is  extended  to 
February  28th. 


Swans 

In  designated  areas  of  Utah.  Nevada, 
and  the  Pacific  Flyway  portion  of 
Montana,  an  open  season  for  taking  a 
limited  number  of  swans  may  be 
selected.  Permits  will  be  issued  by 
States  and  will  authorize  each  permittee 
to  take  no  more  than  1  swan  per  season. 
The  season  may  open  no  eeirlier  than  the 
Saturday  nearest  October  1  (September 
28).  The  States  must  implement  a 
harvest-monitoring  program  to  measure 
the  species  composition  of  the  swan 
harvest.  In  Utah  and  Nevada,  the 
harvest-monitoring  program  must 
require  that  all  harvested  swans  or  their 
specie-determinant  parts  be  examined 
by  either  State  or  Federal  biologists  for 
the  purpose  of  species  classification.  All 
States  should  use  appropriate  measures 
to  maximize  hunter  compliance  in 
providing  bagged  swans  for  examination 
or,  in  the  case  of  Montana,  reporting 
bill-measurement  and  color  information. 
All  States  must  provide  to  the  Service 
by  June  30, 1996,  a  report  covering 
harvest,  hunter  participation,  reporting 
compliance,  and  monitoring  of  swan 
populations  in  the  designated  hunt 
areas.  These  seasons  will  be  subject  to 
the  following  conditions: 

In  Utah,  no  more  than  2.750  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  first  Sunday  in  December 
(December  1)  or  upon  attainment  of  15 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest. 

In  Nevada,  no  more  than  650  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  Sunday  following  January 
1  (January  5j  or  up>on  attainment  of  5 
trumpeter  swans  in  the  harvest, 
whichever  occxu^  earliest. 

In  Montana,  no  more  than  500  permits 
may  be  issued.  The  season  must  end  no 
later  than  December  1. 

Tundra  Swans 

In  Central  Flyway  portion  of  Montana, 
and  in  North  Carolina,  North  Dakota, 
South  Dakota,  and  Virginia,  an  open 
season  for  taking  a  limited  number  of 
timdra  swans  may  be  selected  Permits 
will  be  issued  by  the  States  and  will 
authorize  each  permittee  to  take  no 
more  than  1  tundra  swan  per  season 
The  States  must  obtain  harvest  and 
hunter  participation  data.  These  seasons 
will  be  subject  to  the  following 
conditions: 

In  the  Atlantic  Flyway 

— The  season  will  be  experimental. 

— ^The  season  may  be  90  days,  from 
October  1  to  January  31. 

— In  North  Carolina,  no  more  than 
5,000  permits  may  be  issued. 

— In  Virginia,  no  more  than  600 
permits  may  be  issued. 


In  the  Central  Flyway 

— The  season  may  be  107  days  and 
must  occiu-  during  the  Ught  goose 
season. 

— In  the  Central-Flyway  portion  of 
Montana,  no  more  than  500  permits  may 
be  issued. 

— In  North  Dakota,  no  more  than 
2,000  permits  may  be  issued. 

— In  South  Dakota,  no  more  than 
1.500  permits  may  be  issued. 

Area,  Unit  and  2^ne  Descriptions 

Ducks  (Including  Mergansers)  and  Coots 
Atlantic  Flyway 

Connecticut 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 

South  Zone:  Remainder  of  the  State. 

Maine 

North  Zone:  That  portion  north  of  the 
line  from  the  New  Hampshire  and 
Maine  border  in  Newfield,  proceed  east 
along  Maine  State  Highway  110  to  the 
intersection  of  Maine  State  Highway  11; 
then  north  and  east  along  Route  1 1  to 
the  intersection  of  U.S.  Route  202  in 
Auburn;  north  and  east  on  Route  202  to 
the  intersection  of  Maine  State  Highway 

9  North  in  Augusta;  north  and  east  along 
Route  9  to  the  intersection  of  U.S. 
Highway  1  in  Baileyville;  follow  Route 

1  north  and  east  to  Calais  and  the 
United  States  and  border. 

South  Zone:  Remainder  of  the  State. 

Massachusetts 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 

10  to  U.S.  202,  soutii  on  U.S.  202  to  the 
Coimecticut  border. 

Central  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U.S.  6, 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195.  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high-water 
mark,  of  the  Assonet  River  upstream  to 
the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St. -Elm  St. 
bridge  shall  be  in  the  Coastal  Zone. 

Coastal  Zone:  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 

New  Hampshire 

Coastal  Zone:  That  portion  of  the 
State  east  of  a  line  extending  west  from 
Maine  border  in  RoUinsford  on  NH  4  to 
the  city  of  Dover,  south  to  NH  108. 
south  along  NH  108  through  Madbuiy, 
Durham,  and  Newmarket  to  NH  85  in 
Newfields.  south  to  NH  101  in  Exeter, 
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east  to  NH  51  (Exeter-Hampton 
Expressway),  east  to  1-95  {New 
Hampshire  Turnpike]  in  Hampton,  and 
south  along  1-95  to  the  Massachusetts 
border. 

Inland  Zone:  That  portion  of  the  State 
north  and  west  of  the  above  boundary. 

Sew  Jersey 

Coastal  Zone:  That  portion  of  the 
State  seaward  of  a  line  beginning  at  the 
New  York  border  in  Raritan  Bay  and 
extending  west  along  the  New  York 
border  to  NJ  440  at  Perth  Amboy;  west 
on  NJ  440  to  the  Garden  State  Parkway; 
south  on  the  Garden  State  Parkway  to 
the  shoreline  at  Cape  May  and 
continuing  to  the  Delaware  border  in 
Delaware  Bay. 

North  Zone:  That  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of 
a  line  extending  west  from  the  Garden 
State  Parkway  on  NJ  70  to  the  New 
Jersey  Turnpike,  north  on  the  turnpike 
to  U.S.  206,  north  on  U.S.  206  to  U.S. 
1  at  Trenton,  west  on  U.S.  1  to  the 
Pennsylvania  border  in  the  Delaware 
River 

South  Zone;  That  portion  of  the  State 
not  within  the  North  Zone  or  the  Coastal 
Zone. 

New  York 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  Une  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9.  south  along  U.S.  9  to  NY  22  south  of 
Keesvillfrsouth  along  NY  22  to  the  west 
shore  of  South  Bay.  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  Udal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
1-81,  and  south  along  1-81  to  the 
Pennsylvania  border. 

Northeastern  Zone:  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81,  south  along  1-81  to  NY  49, 
east  along  NY  49  to  NY  365,  east  along 
NY  365  to  NY  28,  east  along  NY  28  to 
NY  29,  east  along  NY  29  to  1-87,  north 
along  1-87  to  U.S.  9  (at  Exit  20),  north 
along  U.S.  9  to  NY  149,  east  along  NY 
149  to  U.S.  4,  north  along  U.S.  4  to  the 
Vermont  border,  exclusive  of  the  Lake 
Champlain  Zone 

Southeastern  Zone;  The  remaining 
portion  of  New  York. 

Pennsvlvania 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 


east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

Northwest  Zone:  The  area  bounded  on 
the  north  by  the  Lake  Erie  Zone  and 
including  adl  of  Erie  and  Crawford 
Coimties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of  1-80. 

North  Zone:  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
a  line  extending  east  on  1-80  to  U.S. 
220.  Route  220  to  1-180, 1-180  to  1-80, 
and  1-80  to  the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
north  and  west  of  the  line  extending 
from  the  New*  York  border  along  U.S.  4 
to  VT  22A  at  Fair  Haven;  VT  22A  to  U.S. 
7  at  Vergennes;  U.S.  7  to  the  Canadian 
border. 

Interior  2Lone:  The  remaining  portion 
of  Vermont. 

West  Virginia 

Zone  1  :  That  portion  outside  the 
boundaries  in  Zone  2. 

Zone  2  (Allegheny  Mountain  Upland): 
That  area  bounded  by  a  line  extending 
south  along  U.S.  220  through  Keyser  to 
U.S.  50;  U.S.  50  to  WV  93;  WV  93  south 
to  WV  42;  WV  42  south  to  Petersburg; 
WV  28  south  to  Miimehaha  Springs;  WV 
39  west  to  U.S.  219;  U.S.  219  south  to 
1-64;  1-64  west  to  U.S.  60;  U.S.  60  west 
to  U.S.  19;  U.S.  19  north  to  1-79, 1-79 
north  to  U.S.  48;  U.S.  48  east  to  the 
Maryland  border;  and  along  the  border 
to  the  point  of  beginning. 

Mississippi  Flyway 

'Alabama 

South  Zone:  Mobile  and  Baldwin 
Counties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  border  along  Illinois  Highway  92 
to  Interstate  Highway  280,  east  along  I- 
280  to  1-80.  then  east  along  1-80  to  the 
Indiana  border. 

Central  Zone:  That  portion  of  the 
State  between  the  North  and  South  Zone 
boundaries. 

South  Zone:  That  portion  of  the  State 
south  of  a  line  extending  east  from  the 
Missouri  border  along  the  Modoc  Ferry 
route  to  Modoc  Ferry  Road,  east  along 
Modoc  Ferry  Road  to  Modoc  Road, 
northeasterly  along  Modoc  Road  and  St. 
Leo's  Road  to  Illinois  Highway  3,  north 
along  Illinois  3  to  Illinois  159,  north 
along  Illinois  159  to  Illinois  161,  east 
along  Illinois  161  to  Illinois  4,  north 
along  Illinois  4  to  Interstate  Highway  70. 
east  along  1-70  to  the  Bond  County  line, 


north  and  east  along  the  Bond  County 
line  to  Fayette  County,  north  and  east 
along  the  Fayette  County  line  to 
Effingham  County,  east  and  south  along 
the  Effingham  County  line  to  1-70,  then 
east  along  1-70  to  the  Indiana  border. 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Hi^way  31,  north  along  U.S.  31  to 
U.S.  24.  east  along  U.S.  24  to 
Huntington,  then  southeast  along  U.S. 
224  to  tiie  Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  56.  east  along 
State  56  to  Vevay,  east  and  north  on 
State  156  along  the  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Highway  50,  then  northeast  along  U.S. 
50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Southern  UUnois  Quota  Zone: 
Alexander.  Jackson.  Union,  and 
Williamson  Counties. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37.  southeast  along  State  37 
to  U.S.  Highway  59.  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
c-80  to  the  Illinois  border. 

uth  Zone:  The  remainder  of  Iowa. 
entucky 

est  Zone:  That  portion  of  the  State 
west  of  a  line  extending  north  from  the 
Tennessee  border  along  Interstate 
Highway  65  to  Bowling  Green, 
northwest  along  the  Green  River 
Parkway  to  Owensboro.  southwest  along 
U.S.  Bypass  60  to  U.S.  Highway  231, 
then  north  along  U.S.  231  to  the  Indiana 
border. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  south  from  the 
Arkansas  border  along  Louisiana 
Highway  3  to  Bossier  Qty.  east  along 
Interstate  Highway  20  to  Minden,  south 
along  Louisiana  7  to  Ringgold,  east 
along  Louisiana  4  to  Jonesboro.  south 
along  U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  90  to  Houma.  then 
south  along  the  Houma  Navigation 
Channel  to  the  Gulf  of  Mexico  through 
Cat  Island  Pass. 

East  Zone:  The  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of  Catahoula 
Lake,  including  those  portions  known 
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locally  as  Round  Prairie,  Catfish  Prairie, 
and  Frazier's  Arm.  See  State  regulations 
for  additional  information. 
Siichigan 

North  Zone:  The  L'pper  Peninsula. 
Middle  Zone.  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
begirming  at  the  Wisconsin  border  in 
Lake  Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County;  then  due 
east  to,  and  easterly  and  southerly  along 
the  south  shore  of,  Stony  Creek  to 
Webster  Road,  easterly  and  southerly 
along  Webster  Road  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  east  along  U.S.  10  BR  to  U.S. 
iO.  east  along  U.S.  iO  to  interstate 
Highway  75/U.S.  Highway  23,  north 
along  I-75/U.S.  23  to  the  U.S.  23  exit  at 
Standish.  east  along  U.S.  23  to  Shore 
Road  in  Arenac  Coimty.  east  along 
Shore  Road  to  the  tip  of  Point  Lookout, 
then  on  a  hne  directly  east  10  miles  into 
Saginaw  Bay,  and  from  that  point  on  a 
line  directly  northeast  to  the  Canada 
border. 

South  Zone:  The  remainder  of 
Michigan. 
Mississippi 

Zone  1:  Hancock,  Harrison,  and 
Jackson  Counties. 
Zone  2:  The  remainder  of  Mississippi. 
Missouri 

North  Zone:  That  portion  of  Missouri 
north  of  a  line  running  west  from  the 
Illinois  border  along  Interstate  Highway 
70  to  U.S.  Highway  54,  south  along  U.S. 
54  to  U.S.  50.  then  west  along  U.S.  50 
to  the  Kansas  border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  running  west  from  the 
Illinois  border  along  Missouri  Highway 
34  to  Lnterstate  Highway  55;  south  along 
1-55  to  U.S.  Highway  62,  west  along 
U.S.  62  to  Missouri  53.  north  along 
Missouri  53  to  Missouri  51,  north  along 
Missouri  51  to  U.S.  60,  west  along  U.S. 
60  to  Missouri  21,  north  along  Missouri 
21  to  Missouri  72,  west  along  Missouri 
72  to  Missouri  32,  west  along  Missouri 
32  to  U.S.  65,  north  along  U.S.  65  to 
U.S.  54,  west  along  U.S.  54  to  Missouri 
32.  south  along  Missouri  32  to  Missoviri 
97,  south  along  Missouri  97  to  Dade 
County  NN,  west  along  Dade  County  NN 
to  Missouri  37,  west  along  Missouri  37 
to  Jasper  County  N,  west  along  Jasper 
County  N  to  Jasper  County  M,  west 
along  jasper  County  M  to  the  Kansas 
border. 

Middle  Zone:  The  remainder  of 
Missouri. 
Ohio 

North  Zone:  The  Counties  of  Darke, 
Miami,  Clark,  Champaign.  Union, 
Delaware,  Licking  (excluding  the 


Buckeye  Lake  Area),  Muskingum, 
Guernsey.  Harrison  and  Jefferson  and  all 
counties  north  thereof. 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as.Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  and  on 
the  south  by  U.S.  Highway  322. 

Ohio  River  Zone:  The  Counties  of 
Hamilton,  Clermont,  Brown,  Adams, 
Scioto,  Lawrrence,  Gallia  and  Meigs. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries,  including  the  Buckeye  Lake 
Area  in  Licking  County  bounded  on  the 
west  by  State  Highway  37,  on  the  north 
by  U.S.  Highway  40,  and  on  the  east  by 
State  13, 
Tennessee 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Counties. 

State  Zone:  The  remainder  of 
Tennessee. 
Wisconsin 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Minnesota  border  along  State  Highway 
77  to  State  27,  south  along  State  27  and 
77  to  U.S.  Highway  63,  and  continuing 
south  along  State  27  to  Sawyer  County 
Road  B,  south  and  east  along  County  B 
to  State  70,  southwest  along  State  70  to 
State  27,  south  along  State  27  to  State 
64,  west  along  State  64/27  and  south 
along  State  27  to  U.S.  12,  south  and  east 
on  State  27AJ.S.  12  to  U.S.  10,  east  on 
U.S.  10  to  State  310,  east  along  State  310 
to  State  42,  north  along  State  42  to  State 
147.  north  along  State  147  to  State  163, 
north  along  State  163  to  Kewaunee 
County  Trunk  A,  north  along  County 
Trunk  A  to  State  57,  north  along  State 
57  to  the  Kewaunee/Door  County  Line, 
west  along  the  Kewaunee/Door  County 
Line  to  the  Door/Brown  County  Line, 
west  along  the  Door/Brown  County  Line 
to  the  Door/Oconto/Brown  County  Line, 
northeast  along  the  Door/Oconto  County 
Line  to  the  Marinette/Door  County  Line, 
northeast  along  the  Marinette/Door 
County  Line  to  the  Michigan  border. 

South  Zone:  The  remainder  of 
Wisconsin. 

Central  Flyway 

Kansas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  U.S.  283. 

Low  Plains  Early  Zone:  That  portion 
of  the  State  east  of  the  High  Plains  Zone 
and  west  of  a  line  extending  south  from 
the  Nebraska  border  along  KS  28  to  U.S. 
36,  east  along  U.S.  36  to  KS  199,  south 
along  KS  199  to  RepubUc  County  Road 
563,  south  along  RepubUc  Co.  Rd.  563 
to  KS  148,  east  along  KS  148  to  Republic 
Co.  Rd.  138,  south  along  Republic  Co. 
Rd.  138  to  Cloud  Co.  Rd,  765.  south 


along  Cloud  Co.  Rd.  765  to  KS  9,  west 
along  KS  9  to  U.S.  24,  west  along  U.S 
24  to  U.S.  281.  north  along  U.S.  281  to 
U.S.  36,  west  along  U.S.  36  to  U.S.  183, 
south  along  U.S.  183  to  U.S.  24,  west 
along  U.S.  24  to  KS  18,  southeast  along 
KS  18  to  U.S,  183,  south  along  U.S.  183 
to  KS  4,  east  along  KS  4  to  1-135,  south 
along  1-135  to  KS  61,  southwest  along 
KS  61  to  KS  96,  northwest  on  KS  96  to 
U.S.  56,  west  along  U.S.  56  to  U.S.  281, 
south  along  U.S.  281  to  U.S.  54,  then 
west  along  U.S.  54  to  U.S.  283. 

Low  Plains  Late  Zone:  The  remainder 
of  Kansas. 
Montana  (Central  Flyrn-ay  Portion) 
Zone  1:  TTie  Coimties  of  Blaine, 
Carbon.  Carter,  Daniels,  Dawson,  Fallon. 
Fergus,  Garfield,  Golden  Valley,  Judith 
Basin,  fvIcCuiie,  Musselsheli,  Fetroleum, 
Philhps,  Powder  River,  Richland, 
Roosevelt.  Sheridan,  Stillwater,  Sweet 
Grass.  Valley,  Wheatland,  Wibaux,  and 
Yellowstone. 
Zone  2:  The  remainder  of  Montana. 
Nebraska 

High  Plains  Zone:  That  portion  of  the 
State  west  of  Highways  U.S.  183  and 
U.S.  20  from  the  South  Dakota  border  to 
Ainsworth,  NE  7  and  NE  91  to  Dunning. 
NE  2  to  Mema,  NE  93  to  Arnold,  NE  40 
and  NE  47  through  Gothenburg  to  NE 
23,  NE  23  to  Elwood,  and  U.S.  283  to 
the  Kansas  border. 

Low  Plains  Zone  1 :  That  portion  of 
the  State  east  of  the  High  Plains  Zone 
and  north  and  east  of  a  line  extending 
from  the  South  Dakota  border  atong  NE 
26E  Spur  to  U.S.  20,  west  on  U.S.  20  to 
NE  12,  west  on  NE  12  to  the  Knox/Keya 
Pana  Co.  line,  south  along  the  coimty 
line  to  the  Niobrara  River  and  along  the 
Niobrara  River  to  U.S.  183  (the  High 
Plains  Zone  line).  Where  the  Niobrara 
River  forms  the  boundary,  both  banks 
will  be  in  Zone  1. 

Low  Plains  Zone  2:  That  portion  of 
the  State  east  of  the  High  Plains  Zone 
and  bounded  by  designated  highways 
and  political  boundaries  starting  on  U.S. 
73  at  the  Kansas  border,  north  to  NE  67, 
north  to  U.S.  75,  north  to  NE  2,  west  to 
NE  43,  north  to  U,S.  34,  east  to  NE  63; 
north  and  west  to  U.S,  77;  north  to  NE 
92;  west  to  U.S.  81;  south  to  NE  66;  west 
to  NE  14;  south  to  U.S.  34;  west  to  NE 
2;  south  to  1-80;  west  to  Hamilton/Hall 
Co.  Une  (Gunbarrel  Rd.),  south  to 
Giltner  Rd.;  west  to  U.S.  34;  west  to  U.S. 
136;  east  on  U.S.  135  to  NE  10;  south  to 
the  State  line;  west  to  U.S.  283;  north  to 
NE  23;  west  to  NE  47;  north  to  U.S.  30; 
east  to  NE  14;  north  to  NE  52; 
northeasterly  to  NE  91;  west  to  U.S.  281, 
north  to  NE  91  in  Wheeler  Co.,  west  to 
U.S.  183;  north  to  northerly  boundary  of 
Loup  Co.;  east  along  the  north 
boundaries  of  Loup.  Garfield,  and 
Wheeler  Co.;  south  along  the  east 
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Wheeler  Co.  line  to  NE  70:  east  on  NE 
70  from  Wheeler  Co.  to  NE  14;  south  to 
N'E  39;  southeast  to  NE  22;  east  to  U.S. 
81:  southeast  to  US.  30:  east  along  U.S. 
30  to  U.S.  75.  along  U.S.  75  to  the 
Washington/Burt  Co.hne;  then  along  the 
county  line  to  the  Iowa  border. 

Low  Plains  Zone  3  The  area  east  of 
the  High  Plains  Zone,  excluding  Low 
Plains  Zone  1,  north  of  Low  Plains  Zone 
2. 

Low  Plains  Zone  4:  The  area  east  of 
the  High  Plains  Zone  and  south  of  Zone 
2. 

New  Mexico  (Central  Flyway  Portion) 

North  Zone:  That  portion  of  the  State 
north  of  1-40  and  U.S.  54. 

South  Zone:  The  remainder  of  New 
Mexico. 

North  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  west  of  a  line  from  the  South 
Dakota  border  along  U.S.  83  and  1-94  to 
ND  41.  north  to  ND  53,  west  to  U.S.  83. 
north  to  ND  23,  west  to  ND  8,  north  to 
U.S.  2.  west  to  U.S.  85.  north  to  the 
Canadian  border. 

Low  Plauis;  The  remainder  of  North 
Dakota. 

Ofdahoma 

High  Plains  Zone:  The  Counties  of 
Beaver.  Cimarron,  and  Texas. 

Low  Plains  Zone  1;  That  portion  of 
the  State  east  of  the  High  Plains  Zone 
and  north  of  a  line  extending  east  from 
the  Texa.s  border  along  OK  33  to  OK  47, 
east  along  OK  47  to  U.S.  183.  south 
along  U.S.  183  to  1-40,  east  along  1-40  to 
U.S.  177,  north  along  U.S.  177  to  OK  33, 
west  along  OK  33  to  1-35.  north  along  I- 
35  to  U.S.  60,  west  along  U.S.  60  to  U.S. 
64,  west  along  U.S.  64  to  OK  132,  then 
north  along  OK  132  to  the  Kansas 
border. 

LowTlains  Zone  2:  The  remainder  of 
Oklahoma. 

South  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  west  of  a  line  begiiming  at  the 
North  Dakota  border  and  extending 
south  along  U.S.  83  to  U.S.  14,  east 
along  U.S.  14  to  Blunt-Canning  Rd.  in 
Blunt,  south  along  Blunt-Canning  Rd.  to 
SD  34,  south  across  a  line  over  the 
Missouri  River  to  the  northwestern 
comer  of  the  Lower  Brule  Indian 
Reservation,  south  along  the  Reservation 
Boundary  to  Lyman  Co  Rd.,  south  along 
Lyman  Co.  Rd.  to  1-90  at  Presho,  east  on 
1-90  to  U.S.  183.  then  south  along  U.S. 
183  to  Nebraska  border. 

North  Zone:  That  portion  of 
northeastern  South  Dakota  east  of  the 
High  Plains  Unit  and  north  of  a  line 
extending  east  along  US  212  to  SD  15. 
then  north  along  SD  15  to  Big  Stone  • 
Lake  at  the  Minnesota  border. 

South  Zone:  That  portion  of  Gregory 
County  east  of  SD  47,  Charles  Mix  Co. 


south  of  SO  44  to  the  Douglas  Co.  line, 
south  on  SD  50  to  Geddes,  east  on  the 
Geddes  Hwy.  to  U.S.  281.  south  on  U.S. 
281  and  U.S.  18  to  SD  50,  south  and  east 
on  SD  50  to  Bon  Homme  Co.  line,  the 
counties  of  Bon  Homme,  Yankton,  and 
Clay  south  of  SD  50.  and  Union  Co. 
south  and  west  of  SD  50  and  1-29. 

Middle  Zone:  The  remainder  of  South 
Dakota. 

Texas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Oklahoma  border  along  U.S. 
183  to  Vernon,  south  along  U.S.  283  to 
Albany,  south  along  TX  6  to  TX  351  to 
Abilene,  south  along  U.S.  277  to  Del 
Rio,  then  south  along  the  Del  Rio 
International  Toll  Bridge  access  road  to 
the  Mexico  border 

North  Zone:  That  portion  of  north 
Texas  east  of  the  High  Plains  Zone  and 
north  of  a  line  extending  east  from  Del 
Rio  along  U.S.  90  to  San  Antonio,  east 
along  I-IO  to  TX  77.  north  along  TX  77 
to  Brenham,  east  along  TX  105  to  MO 
at  Beamount,  then  east  along  I-IO  to  the 
Louisiana  border. 

Wyoming  (Central  Flyway  portion) 

Zone  1 :  The  Counties  of  Converse, 
Goshen,  Hot  Springs,  Natrona,  Platte, 
Washakie,  and  that  portion  of  Park 
south  of  T58N  and  not  within  the 
boundary  of  the  Shoshone  National 
Forest. 

Zone  2:  The  remainder  of  Wyoming. 

South  Zone:  The  remainder  of  Texas. 

Pacific  Flyway 

Arizona — Game  Management  Units 
(GMU)  as  follows: 

South  Zone:  Those  portions  of  GMUs 
6  and  8  in  Yavapai  County,  and  GMUs 
11  and  12B-45. 

North  Zone:  GMUs  1-5,  those 
portions  of  GMUs  6  and  8  within 
Coconino  County,  and  GMUs  7,  9, 10, 
12A,  and  13A. 

California 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
beginning  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Summit: 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
jimction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 


along  U.S.  95  to  Vidal  Jimction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  Cahfomia  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  towrn  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Southern  San  Joaquin  Valley 
Temporary  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kern  Coimty  north  of  the  Southern 
Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary  Zone. 

Idaho 

Zone  1:  Includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  Coimty.  except  that 
portion  writhin  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ID  39. 

Zone  2:  Includes  the  following 
counties  or  portions  of  counties:  Adams; 
Bear  Lake;  Benewah;  Bingham  within 
the  Blackfoot  Reservoir  drainage;  those 
portions  of  Blaine  west  of  ID  75.  south 
and  east  of  U.S.  93,  and  between  ID  75 
and  U.S.  93  north  of  U.S.  20  outside  the 
Silver  Creek  drainage;  Bonner; 
Bonneville;  Boundary;  Butte;  Camas; 
Caribou  except  the  Fort  Hall  Indian 
Reservation;  Cassia  within  the  Minidoka 
National  WildUfe  Rehige;  Clark; 
Clearwater;  Custer;  Elmore  within  the 
Camas  Creek  drainage;  Franklin; 
Fremont;  Idaho;  Jefferson;  Kootenai; 
Latah;  Lemhi;  Lewis;  Madison;  Nez 
Perce;  Oneida;  Power  within  the 
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Minidoka  National  Wildlife  Refuge; 
Shoshone;  Teton,  and  Vallev  Counties. 
Zone  3:  Ada,  those  portions  of  Blaine 
between  ID  75  and  US  9,3  south  of  U.S. 
20  and  that  additional  area  between  ID 
7,5  and  US  93  north  of  US.  20  within 
the  Silver  Creek  drainage;  Boise; 
Canyon,  Cassia  except  that  portion 
within  the  Minidoka  National  Wildlife 
Refuge;  Elmore  except  the  Camas  Creek 
drainage;  G«m,  dooding;  [erome; 
Ljncoln,  Minidoka;  Owyhee;  Payette; 
Power  west  of  ID  37  and  ID  39  except 
that  portion  within  the  Minidoka 
National  Wildlife  Refuge,  Twin  Falls; 
and  Washington  Counties. 
Nevada 

Clark  County  Zone:  All  of  Clark  and 
Lincoln  Counties. 

Remainder-of-the-State  Zone;  The 
remainder  of  Nevada. 
Oregon 

Zone  1 :  Statewide,  except  Deschutes, 
Klamath,  and  I>ake  Counties 

Columbia  Basin  Mallard  Management 
Unit:  Gilliam,  Morrow,  and  Umatilla 
Counties. 

Zone  2:  Deschutes,  Klamath,  and  Lake 
Counties. 
Utah 

Zone  1:  All  of  Box  Elder.  Cache, 
Daggett,  Davis,  Duchesne,  Morgan,  Rich, 
Salt  Lake,  Summit.  Unitah.  Utah, 
Wasatch,  and  Weber  Counties  and  that 
part  of  Toole  County  north  of  1-80. 
Zone  2:  The  remainder  of  Utah. 
\^'ashi^gto^ 

East  Zone:  .^.11  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  County, 

Columbia  Basin  Mallard  Management 
Unit.  Same  as  East  Zone. 

West  Zone:  Ail  areas  to  the  west  of  the 
East  Zone. 

Geese 

Atlantic  Flyway 

Connecticut 

Same  zones  as  for  ducks. 

Georgia 

Special  Area  for  Canada  Geese: 
Statewide 

Maryland 

Special  .Area  for  Canada  Geese: 
Allegheny,  Carroll.  Frederick,  Garrett, 
Washington  counties  and  the  portion  of 
Montgomery  county  south  of  Interstate 
270  and  west  of  Interstate  495  to  the 
Potomac  River. 

Massachusetts 

Special  .Ai^a  for  Canada  Geese: 
Central  Zone  (same  as  for  ducks)  and 
that  portion  of  the  Coastal  Zone  that  Ues 
north  of  route  139  from  Green  Harbor. 

.Vetv  Hampshire 

Same  zones  as  for  ducks. 

New  Jersey 

Special  Area  for  Canada  Geese 


Northeast  -  that  portion  of  the  State 
wdthin  a  continuous  line  that  runs  east 
'along  the  New  York  State  boundary  line 
to  the  Hudson  River;  then  south  along 
the  New  York  State  boundary  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  Route  287;  then  west 
along  Route  287  to  its  intersection  with 
Route  206  in  Bedminster  [Exit  18);  then 
north  along  Route  206  to  its  intersection 
with  the  Pennsylvania  State  boundary; 
then  north  along  the  Pennsylvania 
boundary  in  the  Delaware  River  to  its 
intersection  with  the  New  York  State 
boundary. 

Northwest  -  that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
from  the  Pennsylvania  State  boundary  at 
the  toll  bridge  in  Columbia  to  Route  94; 
then  north  along  Route  94  to  Route  206; 
then  north  along  Route  206  to  the 
Pennsylvania  State  boundary  in  the 
Delaware  River  to  the  beginning  point. 
Hereafter  this  proposed  expansion  of  the 
hunt  area  will  be  referenced  to  as  the 
northwestern  area. 

Southeast  -  that  portion  of  the  State 
within  a  continuous  line  that  runs  west 
from  the  Atlantic  Ocean  at  Ship  Bottom 
along  Route  72  to  the  Garden  State 
Parkway;  then  south  along  the  Garden 
State  Parkway  to  Route  9;  then  south 
along  Route  9  to  Route  542;  then  west 
along  Route  542  to  the  Mullica  River  (at 
Pleasant  Mills);  then  north  (upstream) 
along  the  Mullica  River  to  Route  206; 
then  south  along  Route  206  to  Route 
536;  then  west  along  Route  536  to 
Williamstown;  then  west  along  654 
(Hurffville-Cross  Keys  Road)  to  Sewell 
Road;  then  west  along  Sewell  Road  to 
Salina  Road;  then  west  along  Salina 
Road  to  Route  55;  then  south  along 
Route  55  to  Route  553  (Buck  Road);  then 
south  along  Route  553  to  Route  40;  then 
east  along  Route  40  to  route  557 
(Tuckahoe  Road);  then  south  along 
Route  557  to  Route  671  (Union  Roadj; 
then  east  along  Route  671  to  Route  552 
(Mays  Landing-Millville  Road);  then 
east  along  Route  552  to  Route  557;  then 
south  along  Route  557  to  Route  666 
(Cape  May  Avenue);  then  south  along 
Route  666  to  Route  49;  then  south  along 
Route  49  to  Route  50;  then  east  along 
Route  50  to  Route  9;  then  south  along 
Route  9  to  Route  625  (Sea  Isle  Qty 
Boulevard);  then  east  along  Route  625  to 
the  Atlantic  Ocean;  then  north  to  the 
beginning  point. 
New  York 

Special  Area  for  Canada  Geese: 
Westchester  County  and  portions  of 
Nassau,  Orange,  Putnam  and  Rockland 
Counties — See  State  regulations  for 
detailed  description. 
Pennsylvania 


Erie,  Mercer,  and  Buder  Counties:  All 
of  Erie,  Mercer,  and  Butler  Counties. 

Special  Area  for  Canada  Geese: 
Statewade  except  for  the  counties  of 
Erie.  Mercer,  Butler,  Crawford,  and  the 
area  east  of  Interstate  83  from  the 
Maryland  State  line  to  the  intersection 
of  U,S.  Route  30  to  the  intersection  of 
state  Route  441,  east  of  SR  441  to 
intersection  of  Interstate  283,  east  of  I- 
283  to  1-83,  east  of  1-83  to  intersection 
of  1-81,  east  of  1-81  to  intersection  of  I- 
80,  and  south  of  1-80  to  the  New  Jersey 
State  line. 
Rhode  Island 

Special  .Area  for  Canada  Geese:  Kent 
and  Providence  Counties  and  portions 
of  the  towTis  of  Exeter  and  North 
Kingston  within  Washington  County 
(see  State  regulations  for  detailed 
descriptions). 
South  Carolina 

Canada  Goose  Area:  The  Central 
Piedmont.  Western  Piedmont,  and 
Mountain  Hunt  Units.  These  designated 
areas  include:  Counties  of  Abbeville, 
Anderson.  Berkeley  (south  of  Highway 
45  and  east  of  State  Road  831), 
Cherokee.  Chester,  Dorchester, 
Edgefield.  Fairfield,  Greenville, 
Greenwood,  Kershaw,  Lancaster, 
Laurens.  Lee,  Lexington,  McCormick, 
Newberry,  Oconee.  Orangebird  (south  of 
Highway  6),  Pickens,  Richland,  Saluda, 
Spartanburg,  Sumten,  Union,  and  York. 
Virginia 

Back  Bay  Area— Defined  for  white 
geese  as  the  waters  of  Back  Bay  and  its 
tributaries  and  the  marshes  adjacent 
thereto,  and  on  the  land  and  marshes 
between  Back  Bay  and  the  Atlantic 
Ocean  from  Sandbridge  to  the  North 
Carolina  line,  and  on  and  along  the 
shore  of  North  Landing  River  and  the 
marshes  adjacent  thereto,  and  on  and 
along  the  shores  of  Binson  Inlet  Lake 
(formerly  known  as  Lake  Tecumseh) 
and  Red  Wing  Lake  and  the  marshes 
adjacent  thereto 
West  Virginia 
Same  zones  as  for  ducks. 

Mississippi  Flyway 

Alabama 

Same  zones  as  for  ducks,  but  in 

addition: 

SJBP  Zone:  That  portion  of  Morgan 
County  east  of  U.S.  Highway  31,  north 
of  State  Highway  36,  and  west  of  U.S. 
231;  that  portion  of  Limestone  County 
south  of  U.S.  72;  and  that  portion  of 
Madison  County  south  of  Swancott 
Road  and  west  of  Triana  Road. 

Arkansas 

East  Zone:  Arkansas,  Ashley,  Chicot, 
Clay,  Craighead.  Crittenden,  Cross, 
Desha.  Drew,  Greene,  Independence, 
Jackson,  )efferson,  Lawrence,  Lee, 
Lincoln,  Lonoke,  Mississippi,  Monroe, 
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Phillips,  Poinsett.  Prairie.  Pulaski. 
Randolph.  St.  Francis,  White,  and 
Woodruff  Counties. 

West  Zone;  Baxter.  Benton,  Boone, 
Carroll.  Cleburne,  Conway,  Crawford, 
Faulkner.  Franklin,  Fulton,  Izard, 
Johnson.  Madison.  Marion.  Newlon. 
Pope.  Searcy,  Sharp.  Stone.  Van  Buren, 
and  Washington  Counties,  and  those 
portions  of  Logan.  Perry.  Sebastian,  and 
Yell  Counties  lying  north  of  a  line 
extending  east  from  the  Oklahoma 
border  along  State  Highway  10  to  Perry, 
south  on  State  9  to  State  60,  then  east 
on  State  60  to  the  Faulkner  County  line. 
Illinois 

Same  zones  as  for  ducks,  but  in 
addition: 
North  Zone: 

Northern  Illinois  Quota  Zone:  The 
Counties  of  McHenry  Lake,  Kane. 
DuPage.  and  those  portions  of  LaSalle 
and  Will  Counties  north  of  Interstate 
Highway  80. 
Central  Zone: 

Central  Illinois  Quota  Zone:  The 
Counties  of  Grundv.  Woodford.  Peoria. 
Knox,  FuJton,  Tazewell.  Mason.  Cass, 
Morgan,  Pike.  Calhoun,  and  Jersey,  and 
those  portions  of  LaSalle  and  Will 
Counties  south  of  Interstate  Highway  80. 
South  Zone: 

Southern  Illinois  Quota  Zone: 
Alexander,  Jackson,  Union,  and 
Williamson  Counties. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 
Indiana 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone:  Jasper,  LaGrange,  Lake, 
LaPorte.  Newton.  Porter,  Pulaski,  Starke, 
and  Steuben  Counties. 
Iowa 

Same  zones  as  for  ducks. 
Kentucky 

Western  Zone:  That  portion  of  the 
state  west  of  a  line  beginning  at  the 
Tennessee  border  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24,  east 
along  1-24  to  U.S.  Highway  641,  north 
along  U.S.  641  to  U.S.  50,  northeast 
along  U.S.  60  to  the  Henderson  County 
line,  then  south,  east,  and  northerly 
along  the  Henderson  County  line  to  the 
Indiana  border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the 
Ballard-McCracken  County  line,  south 
along  the  county  line  to  Kentucky 
Highway  358,  south  along  Kentucky  358 
to  U.S.  Highway  60  at  LaCenter;  then 


southwest  along  U.S.  60  to  the  northeast 
city  limits  of  Wickliffe. 

Henderson-Union  Reporting  Area: 
Henderson  County  and  that  portion  of 
Union  Countv  withm  the  Western  ZLone. 

Pennyroyal/Coalfield  Zone;  That 
portion  of  the  state  between  the  Western 
Zone  and  a  line  descnbed  as  follows; 
From  the  Indiana  border  south  along 
U.S.  Highway  231  to  the  Green  River 
Parkway,  southeast  along  the  Green 
River  Parkway  to  Interstate  Highway  65, 
then  south  along  1-65  to  the  Tennessee 
border. 
Michigan 

Same  zones  as  for  ducks,  but  in 
addition: 
South  Zone 

Tuscola/Huron  Goose  Management 
Unit  (GMU):  Those  portions  of  Tuscola 
and  Huron  Counties  bounded  on  the 
south  by  Michigan  Highway  138  and 
Bay  City  Road,  on  the  east  by  Colwood 
and  Bayport  Roads,  on  the  north  by 
Kilmanagh  Road  and  a  line  extending 
directly  west  off  the  end  of  Kilmanagh 
Road  into  Saginaw  Bay  to  the  west 
boundary,  and  on  the  west  by  the 
Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  County  line  into 
Saginaw  Bay  to  the  north  boundary. 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
Highway  196  in  Lake  Towna  Tovmship 
and  extending  easterly  along  136th 
Avenue  to  Michigan  Highway  40, 
southerly  along  Michigan  40  through 
the  city  of  Allegan  to  108th  Avenue  in 
Trowbridge  TowTiship.  westerly  along 
108th  Avenue  to  46th  Street,  northerly 
1/2  mile  along  46th  Street  to  109th 
Avenue,  westerly  along  109th  Avenue  to 
1-196  in  Casco  Towrnship,  then 
northerly  along  1-196  to  the  point  of 
beginning. 

Saginaw  County  GMU:  That  portion 
of  Saginaw  County  bounded  by 
Michigan  Highway  46  on  the  north; 
Michigan  52  on  the  west;  Michigan  57 
on  the  south;  and  Michigan  13  on  the 
east. 

Muskegon  Wastewater  GMU:  That 
portion  of  Muskegon  County  within  the 
boimdaries  of  the  Muskegon  County 
wastewater  system,  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5,  6,  7,  8, 17, 18,  19,  20.  29.  30,  and  32, 
TlON  R14W,  and  sections  1,  2, 10, 11, 
12, 13, 14,  24,  and  25,  TlON  R15W,  as 
posted. 

Special  Canada  Goose  Seasons: 
Southern  Michigan  GMU:  That 
portion  of  the  State,  including  the  Great 
Lakes  and  intercoimecting  waterways 
and  excluding  the  Allegan  County 
GMU,  south  of  a  line  b^inning  at  the 
Ontario  border  at  the  Bluewater  Bridge 


in  the  city  of  Port  Huron  and  extending 
westerly  and  southerly  along  Interstate 
Highway  94  to  1-69.  westerly  along  1-69 
to  Michigan  Highway  21.  westerly  along 
Michigan  21  to  1-96,  northerly  along  I- 
96  to  1-196,  westerly  along  1-196  to 
Lake  Michigan  Drive  (M-45)  in  Grand 
Rapids,  westerly  along  Lake  Michigan 
Drive  to  the  Lake  Michigan  shore,  then 
directly  west  from  the  end  of  Lake 
Michigan  Drive  to  the  Wisconsin  border. 
Minnesota 

West  Zone:  That  portion  of  the  state 
encompassed  by  a  line  beginning  at  the 
jimction  of  State  Trunk  Highway  (STH) 
60  and  the  Iowa  border,  then  north  and 
east  along  STH  60  to  U.S.  Highway  71. 
north  along  U.S.  71  to  Interstate 
Highway  94,  then  north  and  west  along 
1-94  to  the  No/th  Dakota  border. 
West  Central  Zone:  That  area 
encompassed  by  a  Une  beginning  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  U.S.  Highway  212  and 
extending  west  along  U.S.  212  to  U.S. 
59.  south  along  U.S.  59  to  STH  67,  west 
along  STH  67  to  U.S.  75,  north  along 
U.S.  75  to  County  State  Aid  Highway 
(CSAH)  30  in  Lac  qui  Parle  County,  west 
along  CSAH  30  to  County  Road  70  in 
Lac  qui  Parle  County,  west  along  County 
70  to  the  western  boundary  of  the  State, 
north  along  the  western  boundary  of  the 
State  to  a  point  due  south  of  the 
intersection  of  STH  7  and  CSAH  7  in 
Big  Stone  County,  and  continuing  due 
north  to  said  intersection,  then  north 
aloij.g  CSAH  7  to  CSAH  6  in  Big  Stone 
County,  east  along  CSAH  6  to  CSAH  21 
in  Big  Stone  County,  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  Covmty,  south  along  CSAH  5  to 
U.S.  12,  east  along  U.S.  12  to  CSAH  17 
in  Swift  County,  south  along  CSAH  17 
to  CSAH  9  in  Chippewa  County,  south 
along  CSAH  9  to  STH  40.  east  along 
STH  40  to  STH  29,  then  south  along 
STH  29  to  the  point  of  beginning. 

Lac  qui  Parle  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  State  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  County  and  extending 
north  along  CSAH  27  to  CSAH  20  in  Lac 
qui  Parle  County,  west  along  CSAH  20 
to  State  Trunk  Highway  (STH)  40,  north 
along  STH  40  to  STH  119.  north  along 
STH  119  to  CSAH  34  in  Lac  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
west  along  CSAH  19  to  CSAH  38  in  Lac 
qui  Parle  County,  west  along  CSAH  38 
to  U.S.  75,  north  along  U.S.  75  to  STH 
7,  east  along  STH  7  to  CSAH  6  in  Swdft 
County,  east  along  CSAH  6  to  County 
Road  65  in  Swift  County,  south  along 
County  65  to  County  34  in  Chippewa 
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County,  south  along  County  34  to  CSAH 
12  in  Chippewa  Countv.  east  along 
CSAH  12  to  CSAH  9  m  Chippewa^ 
County,  south  along  CSAH  9  to  STH  7, 
southeast  along  STH  7  to  Montevideo 
and  along  the  municipal  boundary  of 
Montevideo  to  US   212;  then  west  along 
U.S.  212  to  the  point  of  beginning. 

Northwest  Zone  That  portion  of  the 
state  encompassed  by  a  line  extending 
east  from  the  North  Dakota  border  along 
US  Highway  2  to  State  Trunk  Highway 
(STH)  .32,  north  along  STH  32  to  STH 
92.  east  along  STH  92  to  County  State 
Aid  Highway  (CSAH)  2  in  Polk  County. 
nort.h  along  CSAH  2  to  CSAH  27  in 
Pennington  Countv.  north  along  CSAH 
27  to  STH  1,  east  along  STH  1  to  CSAH 
25  ill  retiiuiigtuii  Cuouty,  north  along 
CSAH  28  to  CSAH  54  in  Marshall 
County,  north  along  CSAH  54  to  CSAH 
9  in  Roseau  County,  north  along  CSAH 
9  to  STH  11.  west  along  STH  11  to  STH 
310.  and  north  along  STH  310  to  the 
Manitoba  border 

Specaal  Canada  Goose  Seasons: 

Fergus  Falls/Alexandria  Zone:  That 
area  encompassed  by  a  line  beginning  at 
the  intersection  of  State  Trunk  Highway 
(STHl  55  and  STH  28  and  extending 
east  along  STH  28  to  County  State  Aid 
Highway  (CSAH)  33  in  Pope  County, 
aorth  along  CSAH  33  to  CSAH  3  in 
Douglas  Countv.  north  along  CSAH  3  to 
CSAH  69  in  Otter  Tail  County,  north 
along  CSAH  69  to  CSAH  46  in  Otter  Tail 
County,  east  along  CSAH  46  to  the 
eastern  boundary'  of  Otter  Tail  County, 
north  along  the  east  boundary  of  Otter 
Tail  County  to  CSAH  40  in  Otter  Tail 
County,  west  along  CSAH  40  to  CSAH 
75  in  Otter  Tail  Countv,  north  along 
CSAH  75  to  STH  210.  west  along  STH 
210  to  STH  108.  north  along  STH  108 
to  CSAH  1  in  Otter  Tail  County,  west 
along  CSAH  1  to  CSAH  14  in  Otter  Tail 
County,  north  along  CSAH  14  to  CSAH 
44  in  Otter  Tail  County,  west  along 
CSAH  44  to  CSAH  35  "in  Otter  Tail 
County,  north  along  CSAH  35  to  STH 
108.  west  along  STH  108  to  CSAH  19  in 
Wilkin  County,  south  along  CSAH  19  to 
STH  55.  then  southeast  along  STH  55  to 
the  point  of  beginning. 

Missouri 

Same  rones  as  for  ducks  but  in 
addition: 

North  Zone 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north, 
Missouri  Highway  5  on  the  east. 
Missoun  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west. 

Middle  Zone 

Scheli-Osage  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
extending  east  from  the  Kansas  border 
along  US  Highway  54  to  Missouri 
Highway  13.  north  along  Missouri  13  to 
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Missouri  7,  west  along  Missouri  7  to 
U.S.  71,  north  along  U.S.  71  to  Missouri 
2,  then  west  along  Missouri  2  to  the 
Kansas  border. 

Ohio 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as  Woodward  Road),  on  the 
west  by  Pymatiming  Lake  Road,  and  on 
the  south  by  U.S.  Highvvay  322. 

Lake  Erie  SJBP  Zone:  That  portion  of 
the  state  encompassed  by  a  line 
extending  south  from  the  Michigan 
border  along  Interstate  Highway  75  to  I- 
280,  south  along  1-280  to  1-80,  and  east 
along  1-80  to  the  Pennsylvania  border. 

Tennessee 

Southwest  Zone:  That  portion  of  the 
State  south  of  State  Highways  20  and 
104,  and  west  of  U.S.  Highways  45  and 
45W. 

Northwest  Zone:  Lake,  Obion  and 
Weakley  Counties  and  those  portions  of 
Gibson  and  Dyer  Coimties  not  included 
in  the  Southwest  Tennessee  Zone. 

Kentucky /Barkley  Lakes  Zone:  That 
portion  of  the  State  bounded  on  the 
west  by  the  eastern  boimdaries  of  the 
Northwest  and  Southwest  Zones  and  on 
the  east  by  State  Highway  13  from  the 
Alabama  border  to  Clarksville  and  U.S. 
Highway  79  from  Clarksville  to  the 
Kentucky  border. 

Wisconsin 

Horicon  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
State  Highway  21  and  the  Fox  River  in 
Winnebago  Coimty  and  extending 
westerly  along  State  21  to  the  west 
boundary  of  Wiimebago  County, 
southerly  along  the  west  boundary  of 
Winnebago  County  to  the  north 
boundary  of  Green  Lake  Coimty, 
westerly  along  the  north  boimdaries  of 
Green  Lake  and  Marquette  Counties  to 
State  22,  southerly  along  State  22  to 
State  33,  westerly  along  State  33  to  U.S. 
Highway  16,  westerly  along  U.S.  16  to 
Weyh  Road,  southerly  along  Weyh  Road 
to  County  Highway  O,  southerly  along 
County  O  to  the  west  boundary  of 
Section  31.  southerly  along  the  west 
boundary  of  Section  31  to  the  Sauk/ 
Columbia  County  boundary,  southerly 
along  the  Sauk/Coliunbia  County 
boundary  to  State  33,  easterly  along 
State  33  to  Interstate  Highway  90/94, 
southerly  along  1-90/94  to  State  60. 
easterly  along  State  60  to  State  83, 
northerly  along  State  83  to  State  175, 
northerly  along  State  175  to  State  33, 
easterly  along  State  33  to  U.S.  Highway 
45,  northerly  along  U.S.  45  to  the  east 
shore  of  the  Fond  Du  Lac  River, 
northerly  along  the  east  shore  of  the 


Fond  Du  Lac  River  to  Lake  Winnebago, 
northerly  along  the  western  shoreline  of 
Lake  Winnebago  to  the  Fox  River,  then 
westerly  along  the  Fox  River  to  State  21. 

Collins  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
Hilltop  Road  and  Collins  Marsh  Road  in 
Manitowoc  County  and  extending 
westerly  along  Hilltop  Road  to  Humpty 
Ehmipty  Road,  southerly  along  Humpty 
Dumpty  Road  to  Poplar  Grove  Road, 
easterly  and  southerly  along  Poplar 
Grove  Road  to  County  Highway  J), 
southeasterly  along  County  }I  to  Collins 
Road,  southerly  along  Collins  Road  to 
the  Manitowoc  River,  southeasterly 
along  the  Manitowoc  River  to  Quarry 
Road,  nort.herly  along  Quarr\'  Road  to 
fcint)erger  Koad.  northerly  along 
Einberger  Road  to  Moschel  Road, 
westerly  along  Moschel  Road  to  Collins 
Marsh  Road,  northerly  along  Collins 
Marsh  Road  to  Hilltop  Road. 

Exterior  Zone:  That  portion  of  the 
State  not  included  in  the  Horicon  or 
Clollins  Zones. 

Mississippi  River  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Burlington  Northern 
Railway  and  the  Illinois  border  in  Grant 
County  and  extending  northerly  along 
the  Burlington  Northern  Railway  to  the 
city  limit  of  Prescott  in  Pierce  County, 
then  west  along  the  Prescott  city  limit 
to  the  Minnesota  border. 

Rock  Prairie  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Illinois  border  and 
Interstate  Highway  90  and  extending 
north  along  1-90  to  County  Highway  A, 
east  along  County  A  to  U.S.  Highway  12, 
southeast  along  U.S.  12  to  State 
Highway  50,  west  along  State  50  to  State 
120,  then  south  along  120  to  the  Illinois 
border. 

Central  Flyway 

Colorado  (Central  Flyway  Portion) 

Northern  Front  Range  Area:  All  lands 
in  Adams.  Boulder.  Clear  Creek,  Denver, 
Gilpin,  Jefferson,  Larimer,  and  Weld 
Counties  west  of  1-25  from  the 
Wyoming  border  south  to  1-70;  west  on 
1-70  to  the  Continental  Divide;  north 
along  the  Continental  Divide  to  the 
Jackson-Larimer  Coimty  Line  to  the 
Wyoming  border. 

South  Park  Area:  Chaffee,  Custer, 
Fremont,  Lake,  Park,  and  Teller 
Counties. 

San  Luis  Valley  Area:  Alamosa, 
Conejos,  Costilla,  and  Rio  Grande 
Counties  and  the  portion  of  Saguache 
County  east  of  the  Continental  Divide. 

North  Park  .\rea:  Jackson  County. 

Arkansas  Valley  Area:  Baca,  Bent, 
Crowley,  Kiowa,  Otero,  and  Prowers 
Counties. 
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Remainder:  Remainder  of  the  Central- 
Flyway  portion  of  Coiorado. 

Kansas 

Light  Geese 

Unit  1:  That  portion  of  Kansas  east  of 
KS99. 

Unit  2:  The  remainder  of  Kansas. 

Dark  Geese 

Marais  des  Cygne  Valley  Unit:  The 
area  is  bounded  bv  the  Missouri  border 
to  KS  68.  KS  68  to  U.S-169.  U.S.  169  to 
KS  7,  KS  7  to  KS  31.  KS  31  to  U.S.  69, 
U.S.  69  to  KS  239.  KS  239  to  the 
Missouri  border 

South  Flint  Hills  Unit:  The  area  is 
bounded  bv  Highways  U.S  50  to  KS  57, 
KS  57  to  US   75.  U.S.  75  to  KS  39,  KS 
39  to  KS  96.  KS  96  to  U.S.  77,  U.S.  77 
to  U.S.  50. 
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southwest  of  Topeka  bounded  by 
Highways  U.S.  75  to  1-35, 1-35  to  U.S. 
50,  U.S.  50  to  U.S.  77,  U.S.  77  to  1-70, 
1-70  to  U.S.  75. 

Southeast  Unit;  That  area  of  southeast 
Kansas  bounded  bv  the  Missouri  border 
to  U.S.  160,  U.S.  160  to  U.S.  69,  U.S.  69 
to  KS  39,  KS  39  to  U.S.  169.  U.S.  169 
to  the  Oklahoma  border  and  the 
Oklahoma  border  to  the  Missouri 
border. 

Montana  (Central  Flywav  Portion) 

Sheridan  County:  Includes  all  of 
Sheridan  County. 

Remainder:  Includes  the  remainder  of 
the  Central-Flyway  portion  of  Montana. 

Nebraska 

Dark  Geese 

North  Unit:  Keva  Paha  County  east  of 
U.S.  183  and  all  of  Boyd  County, 
including  the  boundan,-  waters  of  the 
Niobrara  River,  all  of  Knox  County  and 
that  portion  of  Cedar  County  west  of 
U.S.  81. 

East  Unit:  The  area  east  of  a  line 
beginning  at  U.S  183  at  the  northern 
State  line;  south  to  NE  2;  east  to  U.S. 
281;  south  to  the  southern  State  line, 
excluding  the  North  Unit. 

West  Unit:  AU  of  Nebraska  west  of  the 
East  Unit 

Light  Geese 

North  Unit:  The  area  north  of  the 
waters  of  the  North  Platte  River  from  the 
Wyoming  line  to  the  confluence  of  the 
South  Platte  River  near  North  Platte, 
then  eastward  along  the  Platte  River  to 
the  Iowa  border. 

South  Unit:  The  area  south  of  the 
North  Unit,  excluding  the  Rainwater 
Basin  Counties  of  Adams,  Butler,  Clay, 
Fillmore,  Franklin.  Gosper,  Hall, 
Hamilton,  Harland,  Kearney,  Nuckolls, 
Phelps,  Polk,  Saline.  Seward,  Thayer, 
and  York  Counties. 

New  Mexico  (Central  Flyway  Portion) 

Light  Geese 

Middle  Rio  Grande  Valley  Unit:  The 
Central-Flyway  portions  of  Socorro  and 
Valencia  Counties. 


Remainder  The  remainder  of  the 
Cenlral-Flywav  portion  of  .New  Mexico. 

North  Dakota 

Dark  Geese 

Missouri  River  Zone:  That  area 
encompassed  by  a  line  extending  from 
the  South  Dakota  border  north  on  U.S. 
83  and  1-94  to  ND41.  north  to  NO  53, 
west  to  U.S.  83.  north  to  ND  23,  west  to 
NT)  37,  south  to  ND  1804.  south 
approximately  9  miles  to  Elbowoods 
Bay  on  Lake  Sakakawea,  south  and  west 
across  the  lake  to  ND  8,  south  to  ND 
200,  east  to  ND  31 ,  south  to  ND  25, 
south  to  1-94.  east  to  ND  6,  south  to  the 
South  Dakota  border  and  east  to  the 
point  of  origin. 

Statewide:  All  of  North  Dakota. 

Texas 

West  Unit:  That  portion  of  the  State 
lying  west  of  a  line  from  the 
international  toll  bridge  at  Laredo:  north 
along  1-35  and  1-35W  to  Fort  Worth; 
northwest  along  US  81  and  US  287  to 
Bov\Te;  and  north  along  US  81  to  the 
Oklahoma  border. 

East  Unit:  Remainder  of  State. 

Wyoming  (Central  Flyway  Portion) 

Area  1  .Mbany.  CampbeU,  Converse, 
Crook,  lohnson.  Laramie,  Natrona, 
Niobrara.  Shendan.  and  Weston 
Counties,  and  Carbon  County  east  of  the 
Continental  Divide. 

Area  2  Platte  County. 

Area  3  Big  Horn,  Fremont,  Hot 
Springs.  Park,  and  Washakie  Counties. 

.Area  4 :  Goshen  County. 

Pacific  Flyway 

Arizona 

GMU  22  and  23:  Game  Management 
Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 

California 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
beginning  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Summit; 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Coimties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bemardino- 


Riverside  County  line;  south  on  a  road 
known  m  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Moimtains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395 ^t  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border, 

Balance-of-the-State  Zone:  The 
remainder  of  CaUfomia  not  included  in 
the  Northeastern,  Southern,  and  the 
Colorado  River  Zones. 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 

Sacramento  Valley  Area:  That  area 
boimded  by  a  line  beginning  at  Willows 
in  Glenn  County  proceeding  south  on  I- 
5  to  Hahn  Road  north  of  ArbuckJe  in 
Colusa  County;  easterly  on  Hahn  Road 
and  the  Grimes  Arbuckle  Road  to 
Grimes  on  the  Sacramento  River; 
southerly  on  the  Sacramento  River  to 
the  Tisdale  Bjrpass  to  O'Banion  Road; 
easterly  on  O'Banion  Road  to  CA  99; 
northerly  on  CA  99  to  the  Gridley- 
Colusa  Highway  in  Gridley  in  Butte 
County;  westerly  on  the  Gridley-Colusa 
Highway  to  the  River  Road;  northerly  on 
the  River  Road  to  the  Princeton  Ferry; 
westerly  across  the  Sacramento  River  to 
CA  45;  northerly  on  CA  45  to  CA  162; 
northerly  on  CA  45-162  to  Glenn; 
westerly  on  CA  162  to  the  point  of 
beginning  in  Willows. 

Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
line  formed  by  Butte  Creek  from  the 
Gridley-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road  to 
West  Butte  Road;  southerly  on  West 
Butte  Road  to  Pass  Road;  easterly  on 
Pass  Road  to  West  Butte  Road;  southerly 
on  West  Butte  Road  to  CA  20;  and 
westerly  along  CA  20  to  the  Sacramento 
River. 
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San  Joaquin  Valley  Area  That  area 
bounded  by  a  line  beginning  at  Modesto 
in  Stanislaus  County  proceeding  west 
on  CA  132  to  1-5,  southerly  on  1-5  to 
CA  152  in  Merced  County,  easterly  on 
C\  152  to  CA  165;  northerly  onCA  165 
to  CA  99  at  Merced;  northerly  ani 
westerly  on  CA  99  to  the  point  of 
beginning. 

Colorado  I  Pacific  Flyway  Portion) 

Browns  Park  Area:  The  Browns  Park 
portion  of  Moffatt  County 

Delta/Montrose  Area:  All  of  Delta  and 
Montrose  Counties 

Gunnison/ Saguache  Area:  Gunnison 
County  and  that  portion  of  Saguache 
County  west  of  the  Continental  Divide. 

Dolores/Montezuma  Area:  All  of 
Dolores  and  Montezuma  Counties. 

State  Area:  The  remainder  of  the 
Facific-Flyway  Portion  of  Colorado. 

Idaho 

Zone  1:  Benewah.  Bonner,  Boundary, 
Clearwater,  Idaho.  Kootenai.  Latah. 
Lewis,  Nez  Perce,  and  Shoshone 
Counties. 

Zone  2:  The  Counties  of  Ada;  Adams; 
Boise;  Canvon;  those  portions  of  Elmore 
north  and  east  of  1-84,  and  south  and 
west  of  1-84,  west  of  ID  51,  except  the 
Camas  Creek  drainage;  Gem;  Owyhee 
west  of  ID  51 ;  Payette;  Valley;  and 
Washington 

Zone  3:  The  Counties  of  Blaine; 
Camas;  Cassia;  those  portions  of  Elmore 
south  of  1-84  east  of  ID  5 1 .  and  within 
the  Camas  Creek  drainage.  Gooding; 
Jerome;  Lincoln.  Minidoka;  Owyhee  east 
of  ID  51,  Power  within  the  Minidoka 
National  Wildlife  Refuge;  and  Twin 
Falls 

Zone  4:  The  Counties  of  Bear  Lake; 
Bingham  within  the  Blackfoot  Reservoir 
drainage,  Bonneville,  Butte;  Caribou 
except  the  Fort  Hail  Indian  Reservation; 
Clark.  Custer.  Franklin;  Fremont; 
Jefferson.  Lemhi;  Madison;  Oneida; 
Power  west  of  ID  37  and  ID  39  except 
the  Minidoka  National  Wildlife  Refuge; 
and  Teton 

Zone  5:  Ail  lands  and  waters  within 
the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County,  Bingham  Countv.  except  that 
portion  withm  the  Blackfoot  Reservoir 
drainage,  and  Power  County  east  of  ID 
37  and  ID  39 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 

Northern  Unit  Benewah.  Bonner, 
Boundary,  Clearwater,  Idaho,  Kootenai, 
Latah,  Lewis,  .\ez  Perce,  and  Shoshone 
Counties 

Southwestern  Unit:  That  area  west  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northerly  on  U.S.  93  to  the 
Montana  border  (except  the  Northern 


Unit  and  except  Custer  and  Lemhi 
Counties). 

Southeastern  Unit:  That  area  east  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
ChaUis.  northerly  on  U.S.  93  to  the 
Montana  border,  including  all  of  Custer 
and  Lemhi  Coimties. 

Montana  (Pacific  Flyway  Portion) 

East  of  the  Divide  Zone:  The  Pacific- 
Flyway  portion  of  the  State  located  east 
of  the  Continental  Divide. 

West  of  the  Divide  Zone:  The 
remainder  of  the  Pacific-Flyway  portion 
of  Montana.      ''   .  * 

Nevada 

Clark  Coimty  Zone:  Clark  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion) 

North  Zone:  The  Pacific-Fl)rway 
portion  of  New  Mexico  located  north  of 
1-40. 

South  2k>ne:  The  Pacific-Flyway 
portion  of  New  Mexico  located  south  of 
1-40. 

Oregon 

Western  Oregon:  All  counties  west  of 
the  sununit  of  the  Cascades,  excluding 
Klamath  and  Hood  River  Counties. 

Northwest  Oregon  General  Zone: 
Those  portions  of  Multnomah, 
Clackamas.  Marion,  Linn,  emd  Lane 
Counties  outside  the  Northwest  Oregon 
Special  Permit  Zone;  except  that .  that 
portion  of  Lane  County  west  of  Highway 
101  is  closed  to  all  Canada  goose 
himting. 

Northwest  Oregon  Special  Permit 
Zone:  That  portion  of  western  Oregon 
west  and  north  of  a  line  starting  at  the 
Columbia  River  at  Portland,  south  on  I- 
5  to  OR  22  at  Salem,  east  on  OR  22  to 
the  Stayton  Cutoff,  south  on  the  Stayton 
Cutoff  to  Stayton  and  straight  south  to 
the  Santiam  River,  west  (downstream) 
along  the  north  shore  of  the  Santiam 
River  to  1-5,  south  on  1-5  to  OR  126  at 
Eugene,  west  on  OR  126  to  Greenhill 
Rd,  south  on  Greenhill  Rd  to  Crow  Rd, 
west  on  Crow  Rd  to  Territorial  Hwy, 
north  on  Territorial  Hwy  to  OR  126, 
west  on  OR  126  to  OR  36,  north  on  OR 
36  to  Forest  Road  5070  at  Brickerville, 
west  and  south  on  Forest  Road  5070  to 
OR  126,  west  on  OR  126  to  the  Pacific 
Coast. 

Northwest  Oregon  Early-Season 
Canada  Goose  Zone:  All  of  Benton, 
Clackamas,  Clatsop,  Colxunbia,  Lane, 
Lincoln,  Linn,  Marion,  Polk, 
Multnomah,  Tillamook,  Washington, 
and  Yamhill  Coimties. 

Southwest  Oegon  General  Zone: 
Coos,  Curry,  Douglas,  Joephine,  and 
Jackson  Coimties,  except  that  those 
portions  of  Coos,  Curr,  and  Douglas 
Counties  west  of  US  101  are  closed  to 
all  Canada  goose  hunting. 
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Eastern  Oregon:  All  coimties  east  of 
the  summit  of  the  Cascades,  including 
all  of  Klamath  and  Hood  River  Counties. 

Harney,  Klamath,  Lake  and  Malheur 
Counties  Zone:  All  of  Harney,  Klamath, 
Lake,  and  Malheur  Counties. 

Remainder  of  Eastern  Oregon 
Counties  Zone:  Eastern  Oregon, 
excluding  Harney,  Klamath.  Lake  and 
Malheur  Counties. 

Utah 

Washington  County  Zone:  All  of 
Washington  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Utah. 

Washington 

Eastern  Washington:  All  areas  east  of 
the  Pacific  Crest  Trail  and  east  of  the  Big 
White  Salmon  River  in  Klickitat  County. 

Area  1:  Lincoln,  Spokane,  and  Walla 
Walla  Counties;  that  part  of  Grant 
County  east  of  a  line  beginning  at  the 
Douglas- Lincoln  County  Line  on  WA 
174.  southwest  on  WA  174  to  WA  155, 
south  on  WA  155  to  US  2,  southwest  on 
US  2  to  Pinto  Ridge  Rd,  south  on  Pinto 
Ridge  Rd  to  WA  28,  east  on  WA  28  to 
the  Stratford  Rd,  south  on  the  Stratford 
Rd  to  WA  17,  south  on  WA  17  to  the 
Grant-Adams  county  line;  those  parts  of 
Adams  County  east  of  State  Highway  17; 
those  parts  of  Franklin  County  east  and 
south  of  a  line  beginning  at  the  Adams- 
Franklin  Countv  line  on  WA  17,  south 
on  WA  17  to  US  395,  south  on  US  395 
to  1-182,  west  o  1-182  to  the  Franklin- 
Benton  coimty  line;  those  parts  of 
Benton  County  south  of  1-182  and  1-82; 
and  those  parts  of  Klickitat  Countv  east 
of  U.S.  Highway  97 

Area  2;  All  of  Okanongan.  Douglas, 
and  Kittitas  counties  and  those  parts  of 
Grant,  Adams.  Franklin,  and  Benton 
counties  not  included  in  Eastern 
Washington  Goose  Management  Area  1. 

Area  3:  All  other  parts  of  eastern 
Washington  not  included  in  Eastern 
Washington  Goose  Management  Areas  1 
and  2. 

Western  Washington:  All  areas  west 
of  the  East  Zone. 

Area  1:  Skagit,  Island,  and  Snohomish 
Counties. 

.Area  2:  Clark,  Cowlitz,  Pacific,  and 
Wahkiakum  Coimties. 

Area  3:  .All  parts  of  western 
Washington  not  included  in  Western 
Washington  Goose  Management  Areas  1 
and  2. 

Lower  Columbia  River  Early-Season 
Canada  Goose  Zone:  Beginning  at  the 
Washington-Oregon  border  on  the  1-5 
Bridge  near  Vancouver.  Washington; 
north  on  1-5  to  Kelso;  west  on  Highway 
4  from  Kelso  to  Highway  401;  south  and 
west  on  Highway  401  to  Highway  101 
at  the  .Astoria-Megler  Bridge;  west  on 
Highway  101  to  Gray  Drive  in  the  City 
of  Uwaco;  west  on  Gray  Drive  to  Canby 
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Road,  southwest  on  Canbv  Road  to  the 
North  lettv,  southwest  on  the  North  |et!\ 
♦n  Us  end.  southeast  fo  the  Washington- 
Oregon  border:  upstrean-,  alone  the 
Washington-^Oreeon  norder  to  '.he  point 
of  oriBin 

H  V o,n;;ig  Pacific Flyway  Portion): 

See  State  Reeulntions 

Bear  River  Ai~ea.  That  portion  of 
Lincom  (".ountv  described  in  State 

reguialions 

Salt  River  Area.  That  portion  of 
:   nr  oln  County  described  in  State 

■^wuiations. 


r-aen-harson  Area  Tnose  portions  of 

Svveetv\'3ie^'  aiici  Suinette  t.oi.nties 
aescTiOec  i--  ^ta't-  -ek;;.,at,ons. 

Swam: 

Centrax  Fi)-i\a> 

South  Dakota:  Brownn,  Campbell, 
Clark,  Codington.  Deuel,  Day.  Edmunds, 
Faulk,  Grant.  Hamlin,  Marshall, 
McPherson,  Potter,  Roberts,  Spink,  and 
Walworth. 

Pacific  Flyway 
Montana  (Pacific  Flyway  Portion) 


Open  Area:  Cascade.  Chouteau,  Hill. 
Liberty,  and  Toole  Counties  and  those 
portions  of  Pondera  and  Teton  Counties 
lying  east  of  U.S.  287-89. 

Nevada 

Open  Area:  Churchill,  Lyon,  and 
Pershing  Counties. 

Utah 

Open  Area:  Those  portions  of  Box, 
Elder,  Weber,  Davis,  Salt  Lake,  and 
Toole  Counties  lying  south  of  State  Hwy 
30, 1-80/84,  west  of  1-15,  and  north  of  I- 
80. 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  August   14    199B 

Continuation  of  Emergenc\   Regarciine  Ixport  (oiitrol 
Regulations 


On  August  19,  1994,  consistent  with  the  authority  provided  me  under  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701  et  sea) 
I  issued  Executive  Order  No.  12924.  In  that  order,  I  declared  a  national 
emergency  with  respect  to  the  unusual  and  extraordinary  threat  to  the  na- 
tional security,  foreign  policy,  and  economy  of  the  United  States  in  light 
of  the  expiration  of  the  Export  Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2401  et  seq.).  Because  the  Export  Administration  Act  has 
not  been  renewed  by  the  Congress,  the  national  emergency  declared  on 
August  19,  1994,  must  continue  in  effect  beyond  August  19,  1996.  Therefore 
in  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  declared  in  Execu- 
tive Order  No.  12924. 


This  notice  shall  be  published  in  the  Fpn'f  r, 
to  the  Congress. 


kgister  and  transmitted 


[FR  Doc.  96-21020 
Filed  8-14-96;  10:51  am) 
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REMINDERS 

The  Items  in  this  list  were 
editorially  (xxnptled  as  an  aid 
to  Federal  Register  Lisers. 
IrKkBion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Licensing  Department 
Inventions;  CFR  part 
removed;  published  8-15-96 
Organization,  functions,  and 
authority  delegations 
Economics  Management 
Staff;  CFR  part  removed; 
published  8-15-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisfiery  conservation  and 
management: 
Bering  Sea  and  Aleutian 
Islands  groufYJTisri; 
published  7-30-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
AJr  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  putjlisfied  6-4- 
96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations:  table  of 
assignments: 

North  Carolina,  pi^ished  8- 
15-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  anc 
related  products 
New  drug  applicat)ons- 
Florfenicd  solution; 
putdished  8-' 5-96 
Food  additives: 
Adhesive  coatings  and 
components- 
Dimethyl  1  .4- 
cyclohexanedi 
cartxjxytate;  published 
8-15-96 
Potymefs- 
PolyaryletriefVetone  resins; 
published  8- '5-96 
Food  for  human  consumption 
Irradiation  in  production 
processing,  and  handling 
of  food;  published  8-15-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 


interest  expense  and 
income  from  zero  ooupon 
borxls;  reporting  by 
providers    D-jf^ished  7-16- 
96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  rnanaqem«?nt 
Mining  laws    jse  arxl 

occupano,    txir)(i.shed  7- 

16-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
AcquisrtKir  'eguiations: 
Japanese  products  arxl 

services;  published  8-15- 

96 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Unempioynrient 
!nsL;rarx;e  Act: 
Representative  payee 

program  administration; 

published  S '5-96 

SECURITIES  AND 

EXCHANGE  COMMiSSiON 

Secunties 
Ownership  reports  and 
tradhig  by  officers, 
dractors,  and  principal 

securities  holders  (insider 
trading),  put)lished  6-14- 
96 

SMALL  BUSINESS 
ADMINISTRATION 

Small  txisiness  size  starxlards; 
Nonmanulacturer  rule; 

•vaivers 

Metal  bars  and  rods; 
published  8-15-96 

TRANSPORTATION 

DEPARTMEN"r 

Federal  Aviation 

Administration 

Class  C  airspace;  put^lished  5- 

28-96 
Class  0  airspace;  published  5- 

28-96 
Class  D  and  Class  E 

airspace:  putilished  5-13-96 
Class  E  airspace;  put)lished  4- 

24-96 
Class  E  airspace;  correction; 

putjiished  6-25-96 
Colored  Federal  airways; 

published  6-13-96 
Federal  airways  arxj  jet 

routes;  published  6-13-96 
IFR  altitudes;  published  7-17- 

96 

Jet  routes;  published  6-13-96 
Restricted  areas;  piMished  5- 

24-96 
Standard  instrument  approach 

procedures;  published  7-19- 

96 
yOR  Federal  airways; 

published  6-19-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Carolina  et  al.;  comments 
due  by  8-19-96;  published 
7-18-96 

Nectarines  arxl  peaches 
grown  in  California; 
comments  due  by  S-21-96; 
published  7-22-96 

Oranges  and  grapefruit  grown 
in  Texas;  comments  due  by 
8-21-96;  published  7-22-96 

Oranges,  grapefniit, 
tangennes,  and  tangelos 
grown  in  Florida;  comments 
due  by  8-23-96;  put>lished 
7-24-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Hawaiian  and  territorial 
quarantine  notices: 
Papaya,  carambola.  and 
litchi;  comments  due  by 
8-22-96;  published  7-23- 
96 

Plant-related  quarantine, 

domestic: 

Mediterranean  fruit  fly; 
comments  due  by  8-19- 
96.  published  6-19-96 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 

Child  nutrition  programs: 
National  school  lunch, 
sctvx)l  breaidast,  child 
and  adult  care  food,  and 
summer  food  sen/ice 
programs- 
Meat  alternates; 
comments  due  by  8-19- 
96;  published  7-5-96 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches  duty  exemption 
program: 

Duty-exemption  entitlement 
allocations  m  Virgin 
Isiarxls,  Guam.  American 
Sarrxja,  and  Northern 
Manana  islands; 
comments  due  by  8-21- 
96,  published  7-22-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

International  Code  of  CorxJuct 
for  Responsit>le  Fishenes 
implementation  plan: 
availat>ility;  comments  due 


by  8-23-96;  published  7-25- 

96 
DEFENSE  DEPARTMENT 
Army  Department 

Environmental  analysis  of 

army  actions;  comments 

due  by  8-21-96;  published 

7-22-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 

U.S.  European  Command 

(EUCOM)  supplement; 

comments  due  by  8-i9- 

96;  piAlished  6-20-96 

Federal  Acquisition  Regulation 

(FAR): 

Commercial  items  contracts 
and  sutxxjntracts;  cost 
accounting  standards 
exemption;  comments  due 
by  8-20-96;  published  6- 
21-96 

Contracts,  fixed-priced; 
pertormarx^e  incentives; 
comments  due  by  8-19- 
96;  published  6-20-96 

Costs  related  to  legal/other 
proceedings;  comments 
due  by  8-19-96;  putilished 
6-20-96 

Drug-free  wori^place; 
certificaton  requirements; 
comments  due  by  8-19- 
96;  putdished  6-20-96 

Foreign  selling  costs; 
comments  due  by  8-19- 
96;  putilished  6-20-96 

Historically  black  colleges 
and  universities/minonty 
institutions;  collection  of 
award  data;  comments 
due  by  8-19-96;  published 
6-20-96 

Independent  research  and 
development/bid  and 
proposal  in  cooperative 
arrangements;  comments 
due  by  8-19-96;  published 
6-20-96 

IrrevocalDle  letters  of  credit 
and  alternatives  to  Miller 
Act  t»rxJs;  comments  due 
by  8-19-96;  published  6- 
20-96 

North  American  Free  Trade 
Agreement  Implementation 
Act;  implementation; 
comments  due  by  8-19- 
96,  published  6-20-96 

Preaward  detwefings, 
comments  due  by  8-23- 
96;  published  6-24-96 

ENERGY  DEPARTMENT 
Acquisition  regulations: 
Management  and  operating 
contracts- 
Contract  reform  initiative; 
implementation; 
comments  due  by  8-23- 
96:  published  6-24-96 
Contract  reform  initiative; 
implementation; 
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comments  due  by  8-23- 
96;  published  6-24-96 

Pertormance-basea 
management 
contracting,  fines, 
penalties,  etc.; 
comments  due  bv  8-23- 
96;  published  7-2S-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards 
Industnal  Combustion 
Coordinated  Rulemaking 
Advisory  Committee- 
Establishment,  comments 
due  &y  8-20-?^6. 
published  6-21-96 
Air  programs: 

Stratospheric  ozone 
protection- 
Fire  extinguishers 
containing  hydrochioro 
fluorocartwns  iHCFCss; 
ban  reconsideration, 
comments  due  Dy  8-19- 
96;  published  7-18-96 
Ak  quality  implementation 
plans;  approval  and 
promulgation,  various 
States; 

California;  comments  due  by 
8-19-96;  published  7-18- 
96 
Louisiana:  comments  due  by 
8-21-96;  published  7-22- 
96 

Oregon;  comments  due  by 
8-19-96;  published  7-18- 
96 

Tennessee;  comments  due 
by  8-19-96;  published  7- 
18-96 

Washington,  comments  due 

by  8-22-96    Dublished  7- 

23-96 
Pesticioes;  tolerances  m  food, 
animal  feeds,  ana  raw 
agricultural  commodities; 
Avermectin  Bl  and  its  delta- 

8,9-isomer;  comments  due 

by  8-23-96;  published  7- 

24-96 
N-acyl  sarcosines  and 

sodium  n-acyl 

sarcosinates;  comments 

due  by  8-23-96;  published 

7-24-96 
Pofybutene.  comments  due 

by  8-23-96.  published  7- 

24-96 
Vinyl  alcohot-vinyl  acetate 

copolymer,  benzaidehyde- 

o-sodium  sulfonate 

conaensate;  comments 

due  by  8-19-96;  published 

7-18-96 
Solid  wastes: 
Hazardous  waste 

comtxjsiors,  etc.; 

maximum  achievable 


control  technologies 

performance  standards; 
comments  due  Dv  &-i9- 
96.  published  5-30-96 
Superfund  program 
Mational  oil  arx3  hazardous 
substances  contingency 
plan- 

Nationai  pnonties  Nst 
update,  comments  due 
by  8-21-96;  published 
7-22-96 

National  pnorities  list 
ufXJate    comments  due 
by  S-21-96,  published 
7-22-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

assignments 

Texas;  comments  due  by  8- 
19-96;  published  7-3-96 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Deposit  insurances  rules; 

Simplification,  comments  due 

by  8-20-96;  published  5-22- 

96 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Commercial  items  contracts 
ana  subcontracts;  cost 
accounting  standards 
exemption,  comments  due 
by  8-20-96:  published  6- 
21-96 

Contracts,  fixed-priced; 
perfomiance  incerrtives; 
comments  due  by  8-19- 
96;  published  6-20-96 

Costs  related  to  legal  other 
proceedings,  comments 
due  by  8-19-96;  published 
6-20-96 

Drug-free  workplace, 
certification  requirements; 
comments  due  by  8-19- 
96.  published  6-20-96 

Foreig.i  selling  costs; 
comments  due  by  8-19- 
96;  published  6-20-96 

Historically  black  colleges 
and  universities/minority 
institutions;  collection  of 
award  data;  comments 
due  by  8-19-96;  published 
6-20-96 

Independent  research  and 
developmentljid  and 
proposa;  i"  cooperative 
arrangements    comments 
due  by  &--9-96:  oubtisheo 
6-20-96 

Irrevocable  letters  o*  credit  - 
ana  alternatives  to  Miller 
Act  tX)nds.  comments  due 
by  8-19-96;  publishea  S- 
20-96 

north  American  Free  Trade 
Agreement  Implementation 


Act;  implementation; 
comments  3ue  by  8-19- 
96;  publishea  6-20-96 
Preaward  debnefings; 
comments  due  by  8-23- 
96    put>lished  6-24-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Meoica   oevices: 
Latex  condoms;  expiration 
date;  labeling 
'equirements;  comments 
due  by  8-22-96;  published 
5-24-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Aaministration 

Meoicare  anc  Medicaid: 
Provider  appeals;  technical 
amendments;  comments 
due  by  8-23-96;  published 
B-24-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  birc  hunting. 
Annual  hunting  regulations; 
arxJ  special  youth 
waterfowl  hunting  day 
establishment;  comments 
due  by  8-23-96;  published 
8-15-96 

INTERIOR  DEPARTMENT 
Watches  duty  exemption 
program; 

Duty-exemption  entitlement 
allocations  in  Virgin 
Islands,  Guam,  American 
Samoa,  and  Northern 
Mariana  Islands; 
comments  due  by  8-21- 
96    DuDitshed  7-22-96 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Unitization;  model  unit 

agreements;  comments 

due  by  8-19-96;  published 

8-9-96 
Royalty  management: 
Federal  leases;  natural  gas 

valuation  regulations; 

amendments;  comments 

due  by  8-19-96;  published 

7-22-96 

INTERIOR  DEPARTMENT 
National  Park  Service 
Boating  ana  water  use 
activities: 

Prohibited  operations; 
comments  due  by  8-23- 
96    published  6-24-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Per-nanent  progra.rr.  a,nG 
atandoned  mine  larxl 


reclamation  plan 
submissions; 

Texas;  connments  due  by  8- 
23-96;  pubUshed  7-24-96 
JUSTICE  DEPARTMENT 
Grants: 
Juvenle  Justice  and 
Delinquency  Prevention 
Office  formula  grants; 
comments  due  by  8-19- 
96;  pubkstied  7-3-96 
Privacy  Act;  imptementation; 
comments  due  by  8-19-96; 
published  7-18-96 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  corrtrol,  custody,  care, 
etc.: 

Records  access  and 
information  release; 
comments  due  by  8-20- 
96;  published  6-21-96 

NATIONAL  AERONAUTICS 
AND   SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 

(FAR): 

Commercial  items  contracts 
and  sutxontiacts;  cost 
accounting  standards 
exemption;  comments  due 
by  8-20-96;-  published  6- 
21-96 

Contracts,  fixed-priced; 
performance  incentives; 
comments  due  by  8-19- 
96:  published  6-20-96 

Costs  related  to  legal/ottier 
proceedings;  comments 
due  by  8-19-96;  published 
6-20-96 

Drug-fi-ee  workplace; 
certification  requirements; 
comments  due  by  8-19- 
96;  published  6-20-96 

Foreign  selling  costs; 
comments  due  by  8-1 9- 
96;  putdished  6-20-96 

Historically  black  colleges 
and  universities/minority 
institutions;  collection  of 
award  data;  comments 
due  by  8-19-96;  published 
6-20-96 

IrxJeperxJent  research  and 
development/bid  arxJ 
proposal  in  cooperative 
arrangements;  comments 
due  by  8-19-96;  published 
6-20-96 

lrrevocat)le  letters  of  credit 
and  alternatives  to  Miller 
Act  tx>nds;  comments  due 
by  8-19-96;  published  6- 
20-96 

North  American  Free  Trade 
Agreement  Implementation 
Act;  implementation; 
comments  due  by  8-19- 
96;  putdished  6-20-96 

Preaward  detyiefings; 
comments  due  by  8-23- 
96;  published  6-24-96 
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TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbrtdge  joerations 
New  Jersey;  comments  Jof 
by  8-2096,  fxjDlishec!  S 
21-96 

Ports  and  waterways  saJetv: 
Lower  Hudsor!  Rivef    N^ 
safety  zone    comments 
due  by  3-20-96    Dut)iisne<.; 
8-5-96 

TRANSPORTATION 

DEPARTMENT 

Aviation  economic  regulations 
Large  certificated  ar 
carriers,  passenger  ongir- 
destination  survey  'eDcns 
oonments  due  Cv  3-23- 
96    DubiisneO  5-24  96 


TRANSPORT  A 'KJN 
DEPARTMEN' 

federal  Aviatior 
Administratior 

if  traffic  operating  and  fJigtit 

-jles: 

-^{X>,     M.A,:'!,!;'     "-i^KlOnal 

Park,  CO;  spectal  flight 
rules  in  vicinity;  convnents 
due  by  8-19-96;  published 
7-23-96 

Airworthiness  directives: 

etstream;  comments  due 
by  8-19-96;  published  7- 
10-96 

McDonnell  Douglas; 
comnr>ents  due  by  8-19- 
96;  published  7-10-96 


Ciass  D  airspace;  comments 
Jue  by  8-19-96;  published 
5-^9-96 
Class  E  airspace,  comments 
due  by  B-19-96;  published 
6- '  9-96 
Organization,  functions,  and 
auttxjntv  delegations 
Commercial  Space 
''ansportation,  CFR 
cnaoter  ili  name  change; 
comments  due  by  8-2  *  - 
96    published  7-22-96 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Pr,aclice  anc  procedure 
-^aii  rate  'easonabteness. 
•■;'>ienDtior  a,rx3  revocation 


proceedings;  expedited 
procedures;  comments 
due  by  8-21-96,  pubiisned 
7-26-96 

VETERANS  AFFAIRS 
DEPARTMENT 

=^ractce  arw  procedure- 

Disinterments  m  nationa; 
cemetenes 

immediate  family  member 
definition    revision 
comments  due  by  8-'9- 
96.  published  6-201-96 
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Guide  to 
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Rules  and  Regulations 


Federal  Register 
Vol.  61.  No.  160 
Friday,  August  16,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  navinq  general 
applicabilitv  anc  legai  effect,  most  of  whch 
are  Keyed  to  and  codified  in  the  Code  o* 
Federal  Regulations,  wnich  is  putiiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents   Prices  of 
new  booKs  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


rtPPADTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  927  and  931 

[Docket  No.  FV96-927-5  IFR] 

Assessment  Rates  for  Specified 
Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  assessment  rates  for 
Marketing  Order  Nos.  927  and  931  for 
the  1996-97  and  subsequent  fiscal 
periods.  The  Winter  Pear  Control 
Committee  and  the  Northwest  Fresh 
Bartlett  Marketing  Committee 
(Committees)  are  responsible  for  local 
administration  of  the  marketing  orders 
which  regulate  the  handUng  of  wrinter 
pears  grown  in  Oregon,  Washington, 
and  California  and  fresh  Bartlett  pears 
grown  in  Oregon  and  Washington. 
Authorization  to  assess  winter  pear  and 
fresh  Bartlett  pear  handlers  enables  the 
Committees  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs. 

DATES:  Effective  on  July  1, 1996. 
Conunents  received  by  September  16, 
1996,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  vmtten  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triphcate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  (202) 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tershirra  Yeager,  Marketmg  Assistant, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  Room 
2522-S.  Washington,  DC  20090-6456. 
telephone  (202)  720-5127,  FAX  (202) 
720-5698,  or  Teresa  L.  Hutchinson. 
Marketing  SpeciaUst,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 
SW  Third  Avenue,  room  369,  Portland, 
OR  97204,  telephone  (503)  326-2724, 
FAX  (503)  326-7440.  Small  businesses 
may  request  information  on  compUance 
with  this  regulation  by  contacting:  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
2491,  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  MaiKeting  Agreement 
and  Order  No.  927  [7  CFR  part  927], 
regulating  the  handling  of  winter  pears 
in  Oregon,  Washington,  and  California; 
and  Marketing  Order  No.  931  (7  CFR 
part  931]  regulating  the  handling  of 
fi^sh  Bartlett  pears  in  Oregon  and 
Washington,  hereinafter  referred  to  as 
the  "orders."  The  marketing  agreements 
and  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Dejjartment  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  orders 
now  in  effect,  handlers  in  designated 
areas  are  subject  to  assessments.  Funds 
to  administer  the  orders  are  derived 
from  such  assessments.  It  is  intended 
that  the  assessment  rates  as  issued 
herein  will  be  applicable  to  all 
assessable  winter  pears  and  fresh 
Bartlett  pears  beginning  July  1, 1996, 
and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 


with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handlers  are  afforded  the  opportimity 
for  a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruhng. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricidtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibifity. 

There  are  approximately  90  handlers 
of  vmiter  pears  and  65  handlers  of  fresh 
Bartlett  pears  subject  to  regulation 
under  the  marketing  orders.  In  addition, 
there  are  about  1 ,800  winter  pear  and 
fi«sh  Bartlett  pear  producers  in  the 
respective  production  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  armual 
receipts  are  less  than  $5,000,000.  The 
majority  of  winter  pear  and  fi^sh 
Bartlett  pear  producers  and  handlers 
may  be  classified  as  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  orders  provide  authority  for  the 
Committees,  with  the  approval  of  the 
Department,  to  formulate  aimual 
budgets  of  expenses  and  collect 
assessments  fi^om  handlers  to  administer 
the  programs.  The  members  of  the 
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Committees  are  producers  and  handlers 
of  Oregon.  Washington,  and  California 
pears.  They  are  familiar  with  the 
Committees'  needs  and  with  the  pears 
costs  for  goods  and  services  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets  and 
assessment  rates.  The  assessment  rates 
are  formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Winter  Pear  Control  Committee 
met  on  May  31.  1996,  and  unanimously 
recommended  1996-97  expenditures  of 
55,887,084  and  an  assessment  rate  of 
SO. 405  per  standard  box.  In  comparison, 
last  year's  budgeted  expenditures  were 
$7,384,440,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  winter  pears  grown  in 
Oregon.  Washington,  and  California. 
Winter  pear  shipments  for  the  year  are 
estimated  at  12,465,800  standard  boxes 
which  should  provide  $4,674,675  for 
paid  advertising.  Income  derived  from 
handler  assessments,  along  with  interest 
income  and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 

Major  expenditures  recommended  by 
the  Winter  Pear  Control  Committee  for 
the  1996-97  year  include  $154,387  for 
salaries,  $16,893  for  health  insurance, 
and  $23,392  for  office  rent.  Budgeted 
expenses  for  these  items  in  1995—96 
were  $147,152,  $16,634,  and  $17,357, 
respectively. 

■The  Northwest  Fresh  Bartlett 
Marketing  Committee  met  on  May  30, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $89,774  and  an 
assessment  rate  of  $0.0375  per  western 
standard  pear  box.  In  comparison,  last 
year's  budgeted  expenditures  were 
$92,254,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Shipments 
for  the  year  are  estimated  at  1,842,000 
packed  boxes  which  should  provide 
$69,075  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Fimds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

Major  expenditures  recommended  by 
the  Northwest  Fresh  Bartlett  Marketing 
Committee  for  the  1996-97  year  include 
$46,306  for  salaries,  $4,991  for  health 
insurance,  and  $7,016  for  office  rent. 


Budgeted  expenses  for  these  items  in 
1995-96  were  $44,135,  $4,989  and 
$5,206,  respectively. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  Therefore,  the 
AMS  has  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  assessment  rates  established  in 
this  rule  will  continue  in  effect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committees  or  other  available 
information. 

Although  these  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Committees  will  continue  to  ifieet  prior 
to  or  during  each  fiscal  period  to 
consider  recommendations  for 
modification  of  the  assessment  rates. 
The  dates  and  times  of  Committee 
meetings  are  available  from  the 
Committees  or  the  Department. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rates  are  needed.  Further  rulemaking 
will  be  undertaken  as  necessary.  The 
Committees'  1996-97  budgets  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and.  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Conunittees  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preUminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1996-97  fiscal 
periods  began  on  July  1, 1996,  and  the 
marketing  orders  require  that  the  rates 
of  assessment  for  each  fiscal  period 


apply  to  all  assessable  winter  pears  and 
fresh  Bartlett  pears  handled  during  such 
fiscal  period;  (3)  handlers  are  aware  of 
the  actions  which  were  recommended 
by  the  Committees  at  public  meetings 
and  are  similar  to  other  assessment  rate 
actions  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  conunents 
timely  received  will  be  considered  prior 
to  finalization  of  this  rule. 

List  of  Subjects 

7  CFR  Part  927 

Winter  Pears,  Marketing  agreements, 
Reporting  and  recordkeeping    , 
requirements. 

7  CFR  Part  931 

Fresh  Bartlett  Pears,  Marketing 
agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  927  and  931  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  927  and  931  continue  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 
Note:  These  sections  will  appear  in  the 
Code  of  Federal  Regulations 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON  AND 
CALIFORNIA 

2.  A  new  center  heading — Assessment 
Rate  consisting  of  a  new  §927.236  is 
added  to  read  as  follows: 

Assessment  Rate 

§927.236    Assessment  Rate. 

On  and  after  July  1,  1996,  an 
assessment  rate  of  $0,405  per  standard 
box  is  established  for  the  Winter  Pear 
Control  Committee. 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

3.  A  new  center  heading — Assessment 
Rate  consisting  of  a  new  §931.231  is 
added  to  read  as  follows: 

Assessment  Rate 

§931.231     Assessment  Rate. 

On  and  after  July  1, 1996,  an 
assessment  rate  of  $.0375  per  western 
standard  pear  box  is  established  for  the 
Northwest  Fresh  Bartlett  Marketing 
Committee. 

Dated:  August  9, 1996. 
Robert  C.  Keeney. 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  96-20789  Filed  6-15-96;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

12CFR  Part  933 
[No.  96-43] 

Membership  Approval 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  on  membership  in  the 
Federal  Home  Loan  Banks  (Banks).  The 
final  rule  authorizes  the  12  Banks, 
rather  than  the  Finance  Board,  to 
approve  or  deny  all  applications  for 
Bank  membership,  subject  to  certain 
criteria  for  determining  compliance 
with  the  statutory  eligibility 
requirements  for  Bank  membership 
currently  used  by  the  Finance  Board  in 
approving  applications.  The  final  rule 
also  provides  for  streamlined 
application  processing  for  certain  tj^jes 
of  membership  applications.  The  final 
rule  is  part  of  an  effort  by  the  Finance 
Board  and  the  Banks  to  transfer  as  many 
governance  functions  as  possible  from 
the  Finance  Board  to  the  Banks.  The 
devolution  of  authority  to  the  Banks  and 
streamlining  of  membership  application 
requirements  in  the  final  rule  are 
consistent  with  the  goals  of  the 
Regulatory  Reinvention  Initiative  of  the 
National  Performance  Review. 
EFPECTIVE  date:  September  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  R.  Maxweii,  Associate  Director, 
District  Banks  Secretariat,  Office  of  the 
Managing  Director,  (202)  408-2882,  or 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  Office  of  General  Counsel, 
(202)  408-2930,  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  DC  20006 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

In  its  role  as  primary  regulator  of  the 
savings  association  industry  and  as 
overseer  of  the  Banks,  the  Finance 
Board's  predecessor  agency,  the  former 
Federal  Home  Loan  Bank  Board 
(FHLBB),  reviewed  and  approved  all 
applications  for  Bank  membership  from 
federally  chartered  savings  associations, 
and  from  state  chartered  savings 
associations  seeking  federal  deposit 
insurance,  institutions  for  which  Bank 
membership  was  required.  The  FHLBB 
delegated  the  authority  to  approve 
membership  applications  from 
insurance  companies  and  state 
chartered  savings  banks  insured  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  for  which  Bank  membership  was 
voluntary,  to  the  Principal  Supervisory 


Agents  of  the  FHLBB,  which  generally 
were  the  Bank  presidents.  See  12  U.S.C. 
1437(a)  (1989),  repeayecf  by  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989,  Pub.  L.  No. 
101-73,  103  Stat.  183  (Aug.  9,  1989) 
(FIRREA);  12  CFR  523.3-3,  541.18 
(1989). 

FIRREA  amended  the  Federal  Home 
Loan  Bank  Act,  12  U.S.C.  §§  1421-1449 
(Bank  Act),  by  creating  the  Finance 
Board  and  transferring  from  the  FHLBB 
to  the  Finance  Board  the  responsibility 
for  the  supervision  £md  regulation  of  the 
12  Banks.  See  12  U.S.C.  1422a(a).  The 
FHLBB's  authority  to  charter  federal 
savings  associations  was  transferred  to 
the  Office  of  Thrift  Supervision  (OTS), 
and  the  FHLBB's  authority  to  administer 
deposit  insurance  for  savings 
associations  was  transferred  to  the  FDIC. 

FIRREA  also  made  significant  changes 
to  the  membership  eligibility  criteria  in 
section  4  of  the  Bank  Act.  See  12  U.S.C. 
1424.  First,  FIRREA  permitted 
commercial  banks  and  credit  unions  to 
become  Bank  members  for  the  first  time. 
Id.  §  1424(a).  Second,  HRREA  added  the 
requirement  that  an  insured  depository 
institution  have  at  least  10  percent  of  its 
total  assets  in  residential  mortgage  loans 
in  order  to  be  eligible  to  become  a  Bank 
member.  Id.  §  1424(a)(2)(A). 

From  the  enactment  of  FIRREA  in  ' 
1989  until  July  1993,  all  Bank 
membership  applications  were  reviewed 
and  approved  by  the  Board  of  Directors 
of  the  Finance  Board.  In  July  1993,  the 
Managing  Director  of  the  Finance  Board 
was  delegated  the  authority  to  approve 
all  applications  for  Bank  membership 
from  institutions  that  met  all  of  the 
statutory  eligibility  criteria  and  received 
a  composite  rating  of  "1,"  "2"  or  "3" 
under  the  regulatory  examination  rating 
system  known  as  the  Uniform  Financial 
Institutions  Rating  System.  See 
Chairman's  Order  No.  93-05  (July  19, 
1993);  Finance  Board  Res.  No.  90-143 
(Dec.  18,  1990).  The  Board  of  Directors 
of  the  Finance  Board  has  not  itself 
considered  or  acted  upon  any 
membership  applications  since  such 
authority  was  delegated  to  the  Managing 
Director. 

In  August  1993,  the  Finance  Board 
amended  its  membership  regulation  in 
response  to  the  changes  made  by 
FIRREA  to  the  Bank  Act.  The  revised 
membership  regulation  established 
membership  application  procedures, 
general  eligibility  requirements,  criteria 
for  determining  the  appropriate  Bank 
district  for  membership,  stock 
requirements  for  membership, 
requirements  and  procedures  in 
connection  wath  termination  of 
membership,  and  procedures 
concerning  transfer  of  Bank  stock  in 


consohdations  involving  member  and 
nonmember  institutions.  Other  than 
defining  certain  terms,  the  membership 
regulation  did  not  establish  specific 
standards  for  compliance  with  the 
statutory  membership  eligibiUty  criteria. 
See  58  FR  43522.  43542  (Aug.  17, 1993), 
codified  at  12  CFR  part  933.  Section 
933.3(a)  of  the  membership  regulation 
authorized  the  Banks'  boards  of 
directors  to  approve  only  apphcations 
that  met  all  criteria  set  forth  in  the  Bank 
Act,  the  membership  regulation,  and 
policy  guidelines  established  by  the 
Finance  Board.  See  12  CFR  933.3(a). 

In  November  1993,  the  Finance  Board 
adopted  policy  guidelines  to  assist 
Finance  Board  staff  in  processing 
applications  for  Bank  membership.  See 
Federal  Home  Loan  Bank  System 
Membership  Application  Guidelines, 
Finance  Board  Res.  No.  93-88  (Nov.  17.  - 
1993)  (Guidelines).  The  purpose  of  the 
Guidelines  was  to  require  certain 
documentation  review  requirements, 
and  to  clarify  and  amplify  the  more 
subjective  membership  eUgibility 
criteria  in  the  Bank  Act,  such  as  the 
financial  condition,  character  of 
management,  and  home  financing 
policy  requirements.  See  12  U.S.C. 
1424(a)(2)(B),  (C).  The  Guidelines  also 
set  forth  the  specific  criteria  that  must 
be  satisfied  in  order  for  the  Banks  to 
have  the  authority  to  approve 
membership  applications,  as  provided 
under  §933. 3(a)  of  the  membership 
regulation.  See  also  59  FR  13485  (March 
22,  1994). 

The  Guidelines  contain  specific, 
primarily  financial,  criteria  that  must  be 
met  in  order  for  an  applicant  to  be 
deemed  in  compliance  with  the 
statutory  eligibility  criteria.  However, 
the  Guidelines  established  neither  a 
minimum  level  of  financial  performance 
nor  standards  for  evaluating  applicants 
that  do  not  meet  the  requirements  in  the 
Guidelines.  So,  for  instance,  an 
appUcation  from  an  institution  writh  a 
composite  regulatory  examination  rating 
that  did  not  satisfy  the  criteria  for 
apprroval  by  the  Banks  had  to  be 
evaluated  by  Finance  Board  staff'  and 
approved  by  the  Managing  Director. 
Since  December  1993,  the  Banks  have 
approved  approximately  1 ,000 
membership  applications,  and  the 
Finance  Board's  Managing  Director  has 
approved  approximately  1,100 
membership  applications. 

The  Finance  Board  and  the  Banks 
have  been  considering  ways  to  transfer 
a  variety  of  governance  responsibilities 
from  the  Finance  Board  to  the  Banks 
since  the  completion  of  studies  required 
by  the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  No. 
102-550,  106  Stat.  3672  (Oct.  28.  1992). 
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including  the  Finance  Board's  own 
study  completed  in  April  1993.  See 
Repoil  nn  the  Structure  and  Role  of  the 
Federal  Home  Loan  Bank  System,  at  153 
(Apr.  28,  1993).  Finance  Board  staff  and 
Banli  staff  have  consistently  identified 
membership  application  approval  as 
one  of  the  governance  responsibilities 
that  should  be  devolved  from  the 
Finance  Board  to  the  Banks,  because  the 
Banks  should  be  allowed  broad 
discretion  to  manage  their  affairs  as  long 
as  the  Banks  comply  with  the  Bank  Act 
and  Finance  Board  regulations.  This 
final  rule  transfers  authority  to  approve 
or  deny  all  Bank  membership 
appUcaUons  from  the  Finance  Board  to 
the  Banks.  The  £na]  rule  codifies  in 
large  part  the  criteria  for  determining 
compliance  with  the  statutory  eUgibiUty 
requirements  contained  in  the  Finance 
Board's  Guidelines,  which  shall  be 
deemed  rescinded  upon  effectiveness  of 
the  final  rule. 

II.  Proposed  Rulemaking 

in  Uctooer  1995,  the  Finance  Board 
pubUshed  for  pubhc  comment  a  notice 
of  proposed  rulemaking,  which 
proposed  transferring  the  authority  to 
approve  or  deny  membership 
appUcations  from  the  Finance  Board  to 
the  Banks,  subject  to  certain  criteria  for 
determining  compliance  with  the 
statutory'  eligibility  requirements  for 
Bank  membership  (proposed  rule)  (60 
FR  54958)  (Oct.  27,  1995).  The  proposed 
rule  provided  for  a  60-day  comment 
period. 

The  Finance  Board  received  letters 
from  a  total  of  14  commenters, 
including  all  12  Banks,  one  bank  trade 
association,  and  one  insurance  company 
trade  association.  The  commenters 
generally  supported  transfer  of 
membership  approval  authority  from 
the  Finance  Board  to  the  Banks.  Various 
comments  were  received  on  the 
proposed  application  procedures,  and 
the  specific  criteria  that  should  be 
applied  in  determining  membership 
eligibility.  A  discussion  of  relevant 
comments  is  included  in  the  Analysis  of 
the  Final  Rule.  Where  no  comments 
were  received  on  a  particular  regulatory 
provision,  or  a  provision  was  not 
controversial,  and  the  Finance  Board 
has  determined  to  adopt  the  provision 
as  proposed,  the  provision  generally  is 
not  discussed  in  this  preamble. 

A  few  comments  also  were  received 
on  provisions  of  the  current 
membership  regulation  that  were  not 
the  focus  of  this  rulemaking,  such  as  the 
definition  of  "state,"  and  "convenience" 
apphcations  for  membership  in 
adjoining  Bank  districts.  See  12  CFR 
933. l(s),  933.5(a)(2).  These  comments 
are  not  discussed  in  this  final  rule,  but 


will  be  examined  in  connection  with 
any  future  rulemaking  on  other 
provisions  of  the  membership  regulation 
not  addressed  in  this  rulemaking. 

m.  Analysis  of  the  Final  Rule 

A.  Membership  Application  Process — 
§§933.2  to  933.5 

1.  Requirements— §  933.2 

Section  933.2  of  the  final  rule  sets 
forth  the  procedures  for  submission  and 
review  of  membership  applications. 
Section  933.2(a)  requires  an  appUcant  to 
submit  an  application  which  satisfies 
the  requirements  of  part  933,  and  to 
provide  a  written  resolution  or 
certification  duly  adopted  by  the 
apphcant's  board  of  directors,  or  by  an 
individual  authorized  to  act  on  behalf  of 
the  board  of  directors  of  the  applicant, 
stating  that  the  applicant  satisfies  the 
requirements  set  forth  in  §  933.2(a).  The 
proposed  rule  required  that  the 
apphcation  include  a  written 
certification  by  a  majority  of  the 
apphcant's  directors.  A  commenter 
pointed  out  that  state  corporate  laws 
may  impose  different  requirements  for  a 
corporate  board  to  take  valid  action  and, 
therefore,  that  the  requirement  should 
be  a  resolution  or  certification  duly 
adopted  by  the  applicant's  board,  rather 
than  majority  action  of  the  board.  The 
final  rule  adopts  this  recommendation. 

Section  933.2(b)  of  the  final  rule 
requires  the  Bank  to  prepare  a  written 
digest  for  each  appUcant  stating  whether 
the  applicant  meets  each  of  the 
ehgibility  requirements,  the  Bank's 
findings,  and  the  reasons  therefor. 

Section  933.2(c)  requires  the  Bank  to 
maintain  a  membership  file  for  each 
appUcant  for  at  least  three  years, 
containing  certain  documents  as 
specified  therein. 

Section  933.2(d)  of  the  proposed  rule 
required  the  Bank  to  use  regulatory 
financial  reports  and  other  sources 
independent  of  the  appUcant  to  evaluate 
and  analyze  all  conclusions  offered  by 
the  appUcant  regarding  its  membership 
eUgibiUty.  This  requirement  is  not 
adopted  in  the  final  rule,  as  it  is 
redundant  with  §  933.11(a)  of  the  final 
rule,  which  also  requires  the  use  of 
regulatory  financial  reports  and  other 
docimients  derived  independently  of 
the  applicant.  Proposed  §  933.2(d)  also 
required  the  Bank  to  make 
determinations  on  membership 
eUgibiUty  independent  of  any 
representations  made  by  the  appUcant. 
The  Finance  Board  intended  this 
provision  to  ensure  that  the  Banks 
evaluate  membership  appUcations 
without  relying  unduly  on  simple 
representations  of  compliance  made  by 
the  applicants.  However,  as  several 


commenters  pointed  out,  the  rule 
requires  reliance,  in  part,  on  an 
applicant's  representations  by  requiring 
that  the  Bank's  membership 
determinations  be  based  on  review  of  aU 
available  information  in  the  file,  which 
includes  information  from  the 
applicant.  Accordingly,  the  independent 
evaluation  requirement  is  not  adopted 
in  the  final  rule. 

2.  Decision  on  Application — §933.3 

Section  933  3(a)  of  the  final  rule 
authorizes  the  Banks  to  approve  or  deny 
all  membership  applications,  subject  to 
the  requirements  of  the  final  rule, 
including  the  appeal  procedure  in 
§933.5.  Eleven  commenters  expressly 
supported  transfer  of  membership 
approval  authoritv  to  the  Banks. 

Section  933.3(al  also  permits  a  Bank 
to  delegate  the  authority  to  approve 
applications  only  to  a  committee  of  the 
Bank's  board  of  directors,  the  Bank 
president,  or  a  senior  officer  who 
reports  directly  to  the  Bank  president 
other  than  an  officer  with  responsibiUty 
for  business  development.  One 
commenter  recommended  that  the 
Bank's  board  of  directors  be  permitted 
to  delegate  the  authority  to  deny 
membership  applications.  However, 
because  of  the  consequences  of 
membership  denial,  the  Finance  Board 
believes  that  such  decisions  should  be   . 
made  only  by  the  Bank's  board  of 
directors. 

Section  933.3(b)  requires  the  Bank  to 
prepare  for  each  applicant  a  written 
decision  resolution  duly  adopted  by  the 
Bank's  board  of  directors,  or  by  a 
committee  of  the  board  of  directors  or 
officer  with  delegated  authority  to 
approve  membership  applications.  The 
proposed  rule  required  that  the  decision 
resolution  be  signed  by  a  majority  of  the 
directors,  or  by  an  officer  with  delegated 
authority.  A  commenter  pointed  out  that 
state  corporate  laws  impose  different 
requirements  for  a  corporate  board  to 
take  vaUd  action  and,  therefore,  that  the 
requirement  should  be  a  resolution  duly 
adopted  by  the  Bank's  board  or 
committee  of  the  board,  rather  than 
majority  action  of  the  board  or 
committee  of  the  board.  The  final  rule 
adopts  this  recommendation. 

Section  933, 3(c)  of  the  final  rule 
requires  the  Bank  to  act  on  an 
application  within  60  calendar  days  of 
the  date  the  Bank  deems  the  appUcation 
to  be  complete.  Section  933.3(c)  is 
intended  to  ensure  expeditious  action 
on  membership  applications.  A  number 
of  commenters  expressed  concern  that 
this  timeframe  may  be  too  restrictive 
where  there  is  a  need  to  obtain 
additional  information  about  the 
appUcant  in  order  to  make  a 
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membership  determination.  The  final 
rule  clanfies  that  an  application  is 
"complete"  when  the  Bank  has  obtained 
all  the  information  required  by  this  part, 
and  any  other  information  the  Bank 
deems  necessary,  to  process  the 
apphcation. 

Thus,  the  60-day  clock  will  not  start 
running  until  the  Bank  has  obtained  all 
information  necessary  to  process  the 
application.  The  final  rule  also  provides 
that  if  a  "complete"  application 
subsequently  becomes  "incomplete" 
because  the  Bank  determines,  during  the 
review  process,  that  additional 
information  is  necessary  to  process  the 
application,  the  Bank  may  stop  the  60- 
day  clock  until  the  application  again  is 
deemed  complete,  and  then  resvmae  the 
clock  where  it  left  off.  The  final  rule 
requires  the  Bank  to  notify  an  applicant 
when  its  application  is  deemed  to  be 
complete.  The  Bank  also  is  required  to 
notify  an  applicant  if  the  60-day  clock 
is  stopped,  and  when  the  clock  is 
resumed. 

3.  Automatic  Membership — §  933.4 

Section  933.4  provides  for  automatic 
Bank  membership  for  institutions 
seeking  Bank  membership  under  certain 
circumstances.  Such  institutions  need 
not  file  an  application  for  membership. 

Section  933.4(a)  provides  for 
automatic  Bank  membership  for 
institutions  required  by  law  to  be  Bank 
members. 

Section  933.4(b)  provides  for 
automatic  Bank  membership  for  insured 
depository  institution  members  that 
convert  from  one  charter  type  to 
another,  provided  that  the  converting 
institution  continues  to  be  an  insured 
depository  institution  and  the  assets  of 
the  institution  immediately  before  and 
immediately  after  the  conversion  are  not 
materially  different.  In  response  to  a 
commenter's  suggestion,  the  final  rule 
modifies  the  requirement  in  the 
proposed  rule  that  the  assets 
immediately  before  and  after  the  charter 
conversion  must  be  identical,  since 
there  may  be  insignificant  changes  in 
asset  composition  after  a  conversion  in 
order  to  comply  with  new  charter 
requirements. 

Section  933.4(c)  of  the  final  rule 
provides  for  automatic  membership  in 
the  Bank  to  which  a  member's 
membership  is  transferred  pursuant  to 
§  933.18(d). 

4.  Appeals— §  933.5 

Section  933.5  establishes  a  process  by 
which  appUcants  may  appeal  Bank 
membership  denials  to  Uie  Finance 
Board.  The  appeal  procedure  is 
intended  to  ensure  that  membership 
standards  are  applied  fairly  by  the 


Banks,  and  that  similarly  situated 
applicants  are  treated  in  a  consistent 
manner. 

Section  933.5  {a),  (b)  and  (c) 
establishes  the  procedures  and 
requirements  for  appeals  by  an 
applicant  to  the  Finance  Board. 

The  current  membership  regulation 
does  not  include  the  provision  in  the 
proposed  rule  that  would  allow  a  Bank 
to  appeal  another  Bank's  determination 
of  the  appropriate  district  for 
membership  made  pursuant  to  §933.5, 
but  permits  appUcants  or  members  to 
appeal  such  determinations  to  the 
Finance  Board.  See  12  CFR  933.5.  Since 
the  applicant  or  member  has  the  option 
under  §  933.18  of  the  final  rule  to  appeal 
the  Bank's  decision,  an  appeal  by  the 
other  Beuik  is  unnecessary.  Moreover, 
like  the  current  membership  regulation, 
§933.18  sets  forth  specific,  objective 
criteria  for  determining  an  applicant's  or 
member's  appropriate  district  of 
membership,  which  should  obviate  such 
conflicts  in  the  application  process. 
Accordingly,  this  proposed  amendment 
has  not  been  adopted  in  the  final  rule. 

B.  Membership  Eligibility 
Requirements— §§933.6  to  933.18 

1.  Setting  Membership  Standards 

Like  the  Guidelines,  the  final  rule 
establishes  objective  standards  for 
approving  applications  for  Bank 
membership.  For  the  objective  statutory 
eligibility  criteria,  failure  to  comply 
with  the  standards  established  by  the 
final  rule  will  render  an  applicant 
ineligible  for  membership.  For  the 
subjective  statutory  eligibihty  criteria, 
including  the  requirement  that  an 
apphcant's  financial  condition  be  such 
that  advances  may  be  safely  made,  see 
12  U.S.C.  1424(a)(2)(B).  and  that  the 
character  of  an  apphcant's  management 
and  its  home  financing  policy  be 
consistent  with  sound  and  economical 
home  financing,  see  id.  §  1424(a)(2)(C), 
the  final  rule,  like  the  Guidelines, 
estabhshes  objective,  yet  flexible, 
standards. 

Under  §  933.17(a)  of  the  final  rule,  an 
apphcant  that  comphes  with  the 
regulatory  requirements  is  presumed  to 
satisfy  the  statutory  eUgibifity  criteria, 
but  the  Bank  may  rebut  the  presumption 
of  comphance,  and  deny  membership  to 
the  apphcant,  if  the  Bank  obtains 
substantial  evidence  to  overcome  the 
presumption.  Conversely,  under 
§933.17  (b)  to  (f),  an  applicant  that  does 
not  comply  with  the  regulatory 
requirements  is  presumed  not  to  satisfy 
the  statutory  eligibiUty  criteria,  but,  as 
under  the  Guidelines,  the  apphcant  may 
rebut  the  presumption  of 
noncompliance  as  provided  in  §  933.17 


(b)  to  (f),  and  be  deemed  to  meet  the 
regulatory  requirements. 

The  Finance  Board  considered 
estabhshing  rigid,  "bright-Une" 
eUgibihty  standards,  but  believes  that 
the  results — i.e.,  that  an  apphcant  not 
meeting  every  standard  would  be 
ineUgible  for  membership,  regardless  of 
any  other  evidence  the  apphcant  could 
have  presented  to  demonstrate  its 
comphance  with  the  statutory  ehgibility 
criteria — would  be  too  harsh.  Six 
commenters  expressly  supported  a 
presumption  framework,  rather  than 
"bright-line"  tests,  for  a  similar  reason. 

2.  Section  4(a)(1)  Criteria  hi  General 

Section  4(a)(1)  of  the  Bank  Act  defines 
the  types  of  financial  institutions 
eligible  to  become  Bank  members  as  any 
building  and  loan  association,  savings 
and  loan  association,  cooperative  bank, 
homestead  association,  insurance 
company,  savings  bank,  or  any  insured 
depository  institution.  See  12  U.S.C. 
1424(a)(1).  The  definition  of  "insured 
depository  institution"  in  the  Bank  Act 
includes  commercial  banks  and  credit 
unions.  See  id.  §  1422(12). 

The  ehgibiUty  criteria  set  forth  in 
section  4(a)(1)  of  the  Bank  Act  apply  to 
all  appUcants  for  Bank  membership, 
including  insurance  companies  (section 
4(a)(1)  criteria).  Under  section  4(a)(1)  of 
the  Bank  Act,  an  institution  is  eligible 
for  Bank  membership  if  the  institution: 

(A)  is  duly  organized  under  the  laws 
of  any  State  or  of  the  United  States; 

(B)  is  subject  to  inspection  and 
regulation  under  the  banking  laws,  or 
under  similar  laws,  of  the  State  or  of  the 
United  States;  and 

(C)  makes  such  home  mortgage  loans 
as,  in  the  judgment  of  the  [Finance] 
Board,  are  long-term  loans  *  *  *. 

See  id.  §  1424(a)(1)  (A)  to  (C).  Sections 
933.7  to  933.9  of  the  final  rule  apply  the 
section  4(a)(1)  criteria  to  all  applicants 
for  membership. 

3. "Duly  Organized"  Requirement— 
§933.7 

Section  4(a)(1)(A)  of  the  Bank  Act 
requires  that,  in  order  to  be  eUgible  for 
Bank  membership,  an  apphcant  must  be 
duly  organized  under  the  laws  of  any 
State  or  of  the  United  States.  12  U.S.C. 
1424(a)(1)(A).  This  general  eligibiUty 
requirement  is  implemented  by 
§§  933.6(a)(1)  and  933.7  of  the  final  rule. 
NoncompUance  by  an  apphcant  with 
the  "duly  organized"  requirement  is  not 
a  rebuttable  presumption  under 
§933.17. 

4. "Subject  to  Inspection  and 
Regulation"  Requirement — §  933.8 

Section  4(a)(1)(B)  of  the  Bank  Act 
requires  that,  in  order  to  be  eUgible  for 
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Bank  membership,  an  applicant  must  be 
subject  to  inspection  and  regulation 
under  the  banking  laws,  or  under 
similar  laws,  of  the  State  or  of  the 
I'nited  States.  12  U.S.C.  1424(a)(lKB). 
This  general  eligibility  requirement  is 
implemented  by  §§  933.6(a)(2)  and 
93  i  8  of  the  final  rule.  Noncompliance 
by  an  applicant  with  the  "subject  to 
inspection  and  regulation"  requirement 
IS  not  a  rebuttable  presumption  under 
§  933.17  except  for  Lnsiu-ance  company 
apphcants,  as  further  discussed  under 
§  933.17(c). 

5.  "Makes  Long-Term  Home  Mortgage 
Loans"  Requirement — §933.9 

Section  4(a)(1)(C)  of  the  Bank  Act 
requires  that,  in  order  to  be  eligible  for 
Bank  membership,  an  applicant  must 
make  long-term  home  mortgage  loans. 
This  general  eligibility  requirement  is 
implemented  by  §§  933.6(a)(3)  and 
933.9  of  the  final  rule. 

a.  Definitions  of  "long-term"  and 
"home  mortgage  loan. " 

Section  933  l(n)  of  the  final  rule  Usts 
the  specific  types  of  assets  that  qualify 
as  "home  mortgage  loans"  for  purposes 
of  the    makes  long-term  home  mortgage 
loans  ■  requirement.  Section  933. l(n),  as 
well  as  the  definition  of  "long-term"  in 
§  93 3.1  (q),  do  not  include  the  Finance 
Board's  current  regulatory  discretion  to 
determine  that  other  types  of  loans  not 
specifically  listed  in  the  definitions  of 
"home  mortgage  loan"  and  "long-term" 
meet  these  definitions.  See  12  CFR 
933.1(i),(l). 

One  commenter  noted  that  this 
discretionary  authority  would  enable  a 
Bank  first  to  seek  an  interpretation  from 
the  Finance  Board  on  whether  a 
particular  asset  meets  the  definitions, 
which  may  be  more  efficient  than 
requiring  the  Bank  to  deny  an 
application  and  the  applicant  to  appeal 
to  the  Finance  Board  before  the  Finance 
Board  may  exercise  its  interpretive 
discretion  In  the  event  of  an  appeal  of 
a  Bank  membership  decision  to  the 
Finance  Board,  this  approach  would 
enable  the  Finance  Board  to  exercise  its 
interpretive  discretion  on  a  case-by-case 
basis  without  having  to  amend  the 
regulation.  However,  the  Fineince  Board 
believes  that  the  list  of  assets  permitted 
under  §933  l(n)  is  comprehensive,  and 
there  is  little  likelihood  that  an    " 
applicant  will  need  a  non-qualifying 
asset  in  order  to  meet  the  "makes  long- 
term  home  mortgage  loans" 
requirement.  Should  questions  arise 
regarding  particular  assets,  they  could 
be  resolved  through  amendment  of  the 
regulation,  rather  than  through  Finance 
Board  determinations  on  a  case-by-case 
basis.  .Accordingly,  the  commenter's 


recommendation  is  not  adopted  in  the 
final  rule. 

b.  Noncompliance  not  rebuttable. 

Noncomphance  by  an  applicant  with 
the  "makes  long-term  home  mortgage 
loans"  requirement  is  not  a  rebuttable 
presumption  under  §  933.17. 

6.  Section  4(a)(2)  Criteria  In  General 

Section  4(a)(2)  of  the  Bank  Act 
establishes  the  following  membership 
eligibility  criteria  for  insured  depository 
institutions  that  were  not  Bank  members 
on  January  1, 1989  (section  4(a)(2) 
criteria): 

(A)  the  institution  has  at  least  10 
percent  of  its  total  assets  in  residential 
mortgage  loans; 

(B)  the  institution's  financial 
condition  is  such  that  advances  may  be 
safely  made  to  such  institution;  and 

(C)  the  character  of  the  institution's 
management  and  its  home-financing 
poUcy  are  consistent  with  soimd  and 
economical  home  financing. 

See  12  U.S.C.  1424(a)(2)(A)  to  (C). 
Although  the  section  4(a)(2)  criteria 
apply  to  "insured  depository 
institutions,"  §  933.6(a)(4)  to  (6)  of  the 
final  rule  applies  the  section  4(a)(2)(B) 
(financial  condition)  and  (C)  (character 
of  management  and  home  financing 
policy)  criteria  to  insiuance  companies 
as  well  as  insiu^d  depository 
institutions.  This  is  consistent  with 
current  membership  regulatory 
requirements.  See  12  CFR  933.4(a)(4), 
(5).  In  addition,  prior  to  the  enactment 
of  FIRREA  in  1989,  the  financial 
condition,  character  of  management  and 
home  financing  policy  criteria  were 
apphcable  to  insurance  companies.  See 
47  Stat.  726  (July  22.  1932). 

The  final  rule  does  not  apply  the  10 
percent  requirement  in  section 
4(a)(2)(A)  to  appUcants  that  are  not 
insured  depository  institutions,  such  as 
insurance  companies.  The  reasons  for 
this  approach  are  discussed  more  fully 
below  under  the  10  Percent 
Requirement. 

7.  10  Percent  Requirement— §  933.10 

a.  Insured  depository  institution 
applicants. 

Section  4(a)(2)(A)  of  the  Bank  Act 
requires  that,  in  order  to  be  eligible  for 
Bank  membership,  an  insured 
depository  institution  must  have  at  least 
10  percent  of  its  total  assets  in 
residential  mortgage  loans.  See  12 
U.S.C.  1424(a)(2)(A).  This  general 
eligibiUty  requirement  is  implemented 
by  §  933.6(b)  of  the  final  rule.  Under 
§933.10  of  the  final  rule,  an  insured 
depository  institution  appUcant  is 
deemed  to  comply  with  the  10  percent 
requirement  in  section  4(a)(2)(A)  of  the 
Bank  Act  if,  based  on  the  applicant's 


most  recent  regulatory  financial  report, 
the  applicant  has  at  least  10  percent  of 
its  total  assets  in  "residential  mortgage 
loans,"  as  defined  in  §933.1(bb)  of  the 
final  rule,  except  that  any  assets  used  to 
secure  mortgage  debt  securities  as 
described  in  §933.1(bbj(6)  may  not  be 
used  to  meet  this  requirement. 

b.  Applicants  that  are  not  insured 
depository  institutions. 

The  Finance  Board's  practice  has  been 
not  to  apply  the  10  percent  requirement 
to  applicants  that  are  not  insured 
depository  institutions,  such  as 
insurance  companies.  See  12  CFR 
933.4(b)(1).  Section  933.6(c)  of  the  final 
rule  continues  the  current  regulatory 
requirement  that  such  applicants  must 
meet  an  alternative  requirement  that 
they  have  mortgage-related  assets 
reflecting  a  commitment  to  housing 
finance,  with  such  determination  made 
by  the  Bank  in  its  discretion,  rather  than 
by  the  Finance  Board.  See  12  CFR 
933.4(c).  Several  commenters 
specifically  supported  application  of 
this  alternative  test  to  applicants  that 
are  not  insured  depository  institutions. 

In  the  notice  of  proposed  rulemaking, 
the  Finance  Board  specifically  requested 
comment  on  whether  the  10  percent 
requirement  should  apply  to  insurance 
company  applicants,  or  whether  a 
different  test,  or  asset  test  that  would 
achieve  the  same  objectives  as  the  10 
percent  requirement,  should  be  appUed 
to  insurance  company  applicants.  The 
Finance  Board  questioned  whether 
membership  eligibility  standards  should 
be  applied  consistently  to  all  applicants, 
in  order  to  ensure  that  all  Bank 
members  demonstrate  a  quantifiable 
minimum  commitment  to  residential 
housing  finance  before  they  are 
admitted  to  membership.  See  60  FR 
54958.  54962  (Oct.  27,  1995). 

Two  commenters  supported  applying 
the  10  percent  requirement  to  insurance 
company  applicants  on  the  basis  that  all 
applicants  for  membership  should  be 
treated  equally.  A  majority  of  the 
commenters  opposed  applying  the  10 
percent  requirement  to  insurance 
company  applicants  for  a  number  of 
reasons,  including:  (1)  inconsistency, 
writh  section  4(a)(2)(A)  of  the  Bank  Act 
which,  on  its  face,  is  applicable  only  to 
insured  depository  institutions;  (2) 
insurance  companies  that  are  active  in 
mortgage  lending  or  have  significant 
Investments  in  housing-related  assets 
may  not  be  able  to  meet  the  10  percent 
requirement  because  of  their  asset  size; 
and  (3)  insurance  companies  are 
required  by  state  law,  regulators,  and 
prudent  investment  standards  to  invest 
in  a  wide  variety  of  assets. 

The  Finance  Board  agrees  that  these 
are  vahd  reasons  for  not  applying  the  10 
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percent  requirement  to  insurance 
company  applicants,  consistent  with 
current  practice  Accordingly,  the  final 
rule  applies  the  alternative  mortgage- 
related  assets  test,  rather  than  the  10 
percent  requirement,  to  institutions  that 
are  not  insured  depository  institutions, 
including  insurance  company 
applicants. 

c.  Definition  of  "residential  mortgage 
loans." 

The  term  "residential  mortgage  loans" 
is  not  defined  in  the  Bank  Act.  The 
definition  of  "residential  mortgage 
loans"  in  the  proposed  rule  included 
the  current  definition,  .see  12  CFR 
933. l(r),  as  well  as  qualified  private 
activity  exempt  facility  bonds  where  95 
percent  nr  more  of  the  net  proceeds  are 
used  for  qualified  residential  rental 
projects,  as  defined  in  26  U.S.C. 
142(a)(7)(d).  Under  the  current 
membership  regulation,  the  Finance 
Board  has  interpreted  "residential 
mortgage  loans"  to  include  such  bonds. 

Several  commenters  supported 
inclusion  of  such  bonds  in  the 
definition  of  "residential  mortgage 
loans   ■  The  Finance  Board  has 
determined  that  such  bonds  are 
consistent  with  other  assets  that  are 
treated  as  "residential  mortgage  loans." 
Further,  treating  such  bonds  as 
"residential  mortgage  loans  '  is 
consistent  with  the  purpose  of  the  10 
percent  requirement  to  ensure  that  new 
members  hold  at  least  10  percent  of 
their  total  assets  in  assets  that  facilitate 
home  mortgage  lending.  The  Finance 
Board  does  not  expect  the  Bank  to  verify 
the  actual  usage  of  the  bond  proceeds 
for  the  qualified  residential  rental 
projects  The  Finance  Board  also 
recognizes  that  there  may  be  other 
similar  types  of  bonds  that  should  be 
permissible  as  "residential  mortgage 
loans."  Accordingly,  the  addition  of  the 
word  "substantially"  in  the  definition  of 
"residential  mortgage  loan"  in 
§933.1(bb)(6)(i)  of  the  final  rule 
provides  for  the  inclusion  of  such  bonds 
and  other  similar  types  of  bonds  that 
meet  the  definition 

In  the  proposed  rule,  the  Finance 
Board  specifically  requested  comment 
on  whether  shares  of  open-end 
management  companies,  also  known  as 
"mutual  funds.  '  where  the  assets  in  the 
open-end  management  company's 
portfoho  are  comprised  solely  of  assets 
that  are  "residential  mortgage  loans," 
should  be  included  as    residential 
mortgage  loans  "  Ovraership  of  mutual 
fund  shares  could  be  considered  the 
functional  equivalent  of  ownership  of 
the  mutual  fund's  underlying  assets. 
Several  commenters  specifically 
supported  inclusion  of  shares  of  such 
mutual  funds  wdthin  the  definition  of 


"residential  mortgage  loans."  One 
commenter  suggested  that  mutual  fund 
shares  be  allowed  where  the  mutual 
fund  has  a  small  percentage  of  its 
capital  in  cash  or  liquid  assets. 
However,  the  Finance  Board  has  not 
previously  interpreted  "residential 
mortgage  loans"  to  include  mutual  fund 
shares,  and  is  not  seeking  to  expand  the 
types  of  assets  that  may  qualify  as 
"residential  mortgage  loans"  at  this 
time.  Accordingly,  the  definition  of 
"residential  mortgage  loans"  in  the  final 
rule  does  not  include  mutual  fund 
shares. 

The  current  membership  regulation 
and  proposed  rule  required  that 
"residential  mortgage  loans"  be 
domestic  loans.  See  12  CFR  933. l(r). 
However,  the  line  items  in  regulatory 
financial  reports  corresponding  to  such 
loans  may  include  foreign  as  well  as 
domestic  loans.  In  order  to  ease 
apphcants'  abihty  to  rely  on  such  line 
items  for  purposes  of  determining  their 
"residential  mortgage  loans"  for  3ie  10 
percent  requirement,  under  the  final 
rule,  apphcants  may  include  foreign 
residential  mortgage  loans. 

For  the  same  reasons  discussed  under 
part  m.B.S.a.  above,  §933.1(bb)  of  the 
final  rule  does  not  include  the  Finance 
Board's  current  regiilatory  discretion  to 
determine  that  other  loans  not 
specifically  listed  in  the  definition  of 
"residential  mortgage  loan"  meet  the 
definition.  See  12  CFR  933.1(r)(8). 

d.  Definition  of  "total  assets. " 

Section  4(a)(2)(A)  of  the  Bank  Act  and 
§933.10  of  the  final  rule  provide  that,  in 
order  to  be  eligible  for  Baiik 
membership,  an  appficant  must  have  at 
least  10  percent  of  its  "total  assets"  in 
residential  mortgage  loans.  See  12 
U.S.C.  1424(a)(2)(A).  The  proposed  rule 
fisted  the  specific  assets  included  in  the 
definition  of  "total  assets."  Since  the 
applicant  will  be  relying  on  the  total 
assets  reported  on  its  regulatory 
financial  report,  the  definition  in 
§  933.1(dd)  of  the  final  rule  is  revised  to 
mean  total  assets  as  reported  on  the 
apphcant's  regulatory  financial  report. 

The  total  assets  line  item  in  regulatory 
financial  reports  may  include  foreign  as 
well  as  domestic  assets.  In  order  to  ease 
applicants'  abihty  to  rely  on  such  line 
item  for  purposes  of  determining  their 
"total  assets"  for  the  10  percent 
requirement,  under  the  final  rule, 
applicants  may  include  foreign  assets  as 
part  of  total  assets. 

e.  Noncompliance  not  rebuttable. 

Noncompliance  by  an  applicant  with 
the  10  percent  requirement  is  not  a 
rebuttable  presumption  imder  §933.17. 


8.  Financial  Condition  Requirement  for 
Applicants  Other  Than  Insurance 
Companies — §  933.1 1 

Section  4(a)(2)(B)  of  the  Bank  Act 
requires  that,  in  order  to  be  eligible  for 
Bank  membership,  an  insured 
depository  institution's  financial 
condition  must  be  such  that  advances 
may  be  safely  made  to  it.  12  U.S.C. 
1424(a)(2)(B).  SecUon  933.6(a)(4)  of  the 
final  rule  appUes  this  general 
requirement  to  all  applicants  for 
membership,  including  applicants  that 
are  not  insuted  depository  institutions 
such  as  insurance  companies.  Section 
933.11  implements  this  requirement  by 
establishing  specific  financial  condition 
standards  applicable  tn  applicants  other 
than  insiu-ance  companies,  and  is 
modeled  on  the  Guidelines.  As 
discussed  below,  §933.16  implements 
this  requirement  by  establishing  specific 
financial  condition  standards  appficable 
to  insurance  companies  that  recognize 
the  speciahzed  nature  of  the  insurance 
business, 
a.  Review  requirement. 
Section  933.11(a)  describes  the 
docvunents  pertaining  to  financial 
condition  that  must  be  reviewed  for 
each  applicant.  Under  §  933.11(a)(1),  the 
Bank  must  obtain  and  review  the 
apphcant's  regulatory  financial  reports 
for  at  least  the  last  six  calendar  quarters 
and  three  year-ends.  In  response  to  a 
commenter's  suggestion,  the  definition 
of  "regulatory  financial  report"  in 
§933.1(aa)  of  the  final  rule  is  revised  to 
include  a  regxilatory  financial  report 
maintained  by  the  primary  regulator  on 
a  computer  on-Une  database. 

Section  933.11(a)(2)  fists,  in  order  of 
preference,  the  financial  statement  that 
a  Bank  must  obtain  and  review  in 
evaluating  the  apphcant's  financial 
condition.  This  provision  has  been 
revised  from  the  proposed  rule  to  make 
it  consistent  with  the  financial 
statement  requirement  in  the 
Guidelines. 

Under  §933.1 1(a)(3)  of  the  final  rule, 
the  Bank  must  obtain  and  review  the 
applicant's  most  recent  available 
regulatory  examination  report  prepared 
by  its  primary  regulator,  as  defined  in 
§933.1(y),  or  appropriate  state  regulator, 
as  defined  in  §  933.1(f).  and  prepare  a 
summary  of  the  applicant's  strengths 
and  weaknesses  as  cited  in  the 
regulatory  examination  report.  The  Bank 
or  the  applicant  also  must  prepare  a 
summary  of  actions  taken  by  the 
applicant  to  respond  to  examination 
weaknesses. 

Under  §93  3. 11  (a)(4).  the  Bank  also 
must  obtain  and  review  a  description  of 
any  outstanding  enforcement  actions 
against  the  applicant,  responses  by  the 
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applicant,  reports  as  required  by  the 
enforcement  action,  and  verbal  or 
written  uulications.  if  available,  from 
the  primarv  regulator  or  appropriate 
state  regulator,  whichever  is  applicable, 
of  how  the  applicant  is  complying  with 
the  terms  of  the  enforcement  action.  In 
response  to  two  comments, 
"enforcement  action"  is  defined  in 
§  933.1(1)  of  the  final  rule  to  exclude 
board  of  directors'  resolutions  adopted 
by  apphcants  in  response  to 
examination  weaknesses  identified  by 
the  regulator 

Under  §933. 11  (a)(5).  the  Bank  also 
must  obtain  and  review  any  other 
relevant  document  or  information 
concerning  the  applicant  that  comes  to 
the  Bank's  attention  in  reviewing  the 
applicant's  financial  condition.  The 
proposed  rale  required  that  a  Bank  also 
consider  other  relevant  information  that 
reasonably  should  come  to  the  Bank's 
attention  in  reviewing  the  applicant's 
financial  condition  This  was  intended 
to  impose  a  measure  of  due  dihgence  on 
the  Bank  as  a  part  of  the  membership 
approval  process.  Several  commenters 
opposed  this  requirement  because:  (1)  it 
imposes  an  undefined  or  unreasonably 
high  standard  that  could  be 
prohibitively  costly  (e.g.,  on-Une 
database  searches);  (2)  the  most  valuable 
information  comes  from  the  apphcant 
and  its  regulator,  and  (3)  the  Banks 
could  be  exposed  to  liability  for  reUance 
on  inaccurate  or  insufficient 
information.  For  the  reasons  cited  by  the 
commenters.  the  final  rule  does  not 
incorporate  this  "due  diligence" 
requirement. 

b  Standards  of  adequate  "financial 
condition." 

The  Bank  Act  does  not  define  the 
term  "financial  condition"  for  purposes 
of  membership  eligibility,  except  to  say 
that  financial  condition  must  be  "such 
that  advances  may  be  safely  made."  12 
U.S.C.  1424(a)(2)(B).  The  Finance  Board 
beheves  that  specific,  imiform  and 
quantifiable  standards  for  evaluating 
financial  condition  are  necessary  to 
ensure  that  Bank  advances  may  be 
extended  in  a  safe  and  sound  manner. 

Under  §  933.11(b)(1),  in  order  to  be 
presumed  to  be  in  adequate  financial 
condition  for  purposes  of  section 
4(a)(2)(B)  of  the  Bank  Act  and 
§  933.6(a)(4)  of  the  final  rule,  an 
applicant  must  have  received  a 
composite  regulatory  examination  rating 
from  its  primary  regulator  or 
appropriate  state  regulator  within  two 
years  preceding  the  date  the  Bank 
receives  the  application.  The  Finance 
Board  requires  that  the  applicant  have 
been  examined  within  ttds  two-year 
period  in  order  to  ensure  the  acciuacy 
of  critical  information  used  for  financial 


condition  eligibility  determinations. 
Section  933.11(b)(3)  estabUshes  the 
minimum  performance  standard  the 
apphcant  must  satisfy,  based  on  the 
apphcant's  most  recent  composite 
regulatory  examination  rating  from  its 
primary  regulator  or  appropriate  state 
regulator. 

The  proposed  rule  required  that  the 
applicant  have  received  such  a  rating 
from  its  primary  regulator.  Several 
commenters  supported  allowing  the 
Banks  to  accept  composite  regulatory 
examination  ratings  from  state  or  federal 
regulators  because:  (1)  state  regulatory 
examination  reports  containing  ratings 
may  be  obtainable  and  just  as  reliable  as 
federal  regulatory  examination  reports 
in  reviewing  an  applicant's  financial 
condition;  and  (2)  state  and  federal 
regulator?  may  alternate  examination 
cycles  or  may  conduct  joint 
examinations  for  some  state  chartered, 
federally  insured  institutions,  and  they 
typically  examine  regulated  entities  at 
least  every  two  years.  In  response  to 
these  comments,  the  final  rule  allows 
use  of  the  most  recent  state  or  federal 
regulatory  examination  report 
containing  a  composite  regulatory 
examination  rating. 

Section  933.11(b)(2)  of  the  final  rule 
requires  an  appUcant  to  meet  all  of  its 
minimum  statutory  and  regidatory 
capital  requirements  in  order  to  satisfy 
the  financial  condition  requirement. 

Under  §  933.11(b)(3)(i),  m  order  to  be 
presumed  to  be  in  adequate  financial 
condition,  the  applicant's  most  recent 
composite  regulatory  examination  rating 
bom  its  primary  regulator  or 
appropriate  state  regulator  within  the 
past  two  years  must  be  "1;"  or  must  be 
"2"  or  "3"  and  the  apphcant  also  must 
satisfy  certain  performance  trend 
criteria. 

The  term  "composite  regulatory 
examination  rating"  is  defined  in 
§  933. l(j)  of  the  final  rule  as  a  composite 
rating  assigned  to  an  institution 
following  the  guidelines  of  the  Uniform 
Financial  Institutions  Rating  System 
(UFIRS),  including  a  CAMEL  rating,  a 
MACRO  rating  or  other  similar  rating. 
contained  in  a  written  regulatory 
examination  report.  The  composite 
regulatory  examination  rating  for  an 
insured  depository  institution  is 
determined  according  to  the  UFIRS, 
commonly  referred  to  as  the  CAMEL 
rating  system.  The  UFIRS  is  an  internal 
supervisory  rating  system  used  by 
Federal  regulatory  agencies  for 
evaluating  the  soiuidness  of  financial 
institutions  on  a  uniform  basis  and  for 
identifying  those  institutions  requiring 
special  supervisory  attention  or 
concern.  Under  the  UFIRS,  each 
institution  is  assigned  a  composite 


rating  based  on  an  evaluation  and  rating 
of  five  essential  components — capital. 
assets,  management,  earnings,  and 
liquidity — of  an  institution's  financial 
condition  and  operations.  The 
composite  rating  reflects,  in  a 
comprehensive  fashion,  an  institution's 
overall  financial  condition,  compliance 
with  banking  statutes  and  regulations, 
and  management  capability.  A 
composite  rating  of  "1"  is  the  highest 
possible  rating  on  a  5-point  scale, 
indicating  the  strongest  performance 
and  management  practices.  A  composite 
rating  of  "5"  indicates  the  weakest 
performance  and  management  practices 
and.  therefore,  the  highest  degree  of 
supervisory  concern.  The  Federal 
Financial  Institutions  Examination 
Council  recently  proposed  changes  to 
the  UFIRS,  including  adding  a  sixth 
rating  component  addressing  sensitivity 
to  market  risks.  See  61  PR  37472  (July 
18,  1996)  The  language  in  §  933, l(j)  and 
(zj  of  the  final  rule  incorporates  this 
proposed  change  by  referring  generally 
to  the  UFIRS  and  removing  specific 
references  to  the  five  rating  components. 

The  importance  of  the  composite 
regulatory  examination  rating  in  the 
membership  approval  process  may  be 
illustrated  in  the  breakdown  of  the 
ratings  assigned  to  applicants  approved 
by  the  Finance  Board  since  the 
enactment  of  FIRREA — all  but  one 
institution  approved  for  membership 
have  been  rated  "1,"  "2"  or  "3";  the 
single  "4"-rated  institution  approved  for 
membership  has  since  been  upgraded. 
No  "5"-rated  institutions  have  been 
approved  for  membership. 

Using  the  UFIRS  to  evaluate 
membership  applicants  reduces  the 
documentation  requirements  for 
applicants,  limits  the  potential  for  the 
Banks  to  be  perceived  by  applicants  as 
another  layer  in  the  financial  regulatory 
structure,  adds  considerable  efficiency 
to  the  application  process,  and  provides 
an  independent  assessment  by  those 
responsible  for  the  soimdness  of  the 
entity. 

Under  §  933.1  l(b)(3)(i)  of  the  final 
rule,  a  composite  regulatory 
examination  rating  of  "2"  or  "3"  may  be 
an  acceptable  financial  condition 
performance  standard  if  the  appUcant 
also  meets  certain  additional 
performance  trend  criteria.  These 
criteria  are  designed  to  identify  trends 
in  the  institution's  key  performance 
areas  by  reviewing  the  six  most  recent 
calendar  quarters  of  financial  data.  The 
performance  trend  criteria  are:  (1) 
positive  adjusted  net  income  in  4  of  the 
6  most  recent  calendar  quarters;  (2) 
nonperforming  loans,  leases  and 
securities  plus  foreclosed  and 
repossessed  real  estate  not  exceeding  10 
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percent  of  performing  loans,  leases  and 
securities  plus  foreclosed  and 
repossessed  real  estate,  m  the  most 
recent  calendar  quarter;  and  (3)  a  ratio 
of  the  allorwance  for  loan  and  lease 
losses  to  nonperfonning  loans,  leases 
and  securities  of  60  percent  or  greater 
during  4  of  the  6  most  recent  calendar 
quarters.  These  performance  trend 
criteria  are  derived  from  the  criteria 
contained  in  the  Guidelines. 

The  terms  used  in  the  ratios  are  more 
specifically  defined  in  §  933.1(b),  (d). 
(u),  and  (x)  of  the  final  rule,  modeled 
after  the  Guidelines,  to  aid  applicants 
and  the  Banks  in  determining  the 
appropriate  line  items  to  use  from  the 
regulatory  financial  reports.  Ln  some 
cases,  the  terminology  is  clarified  to 
reflect  that  used  in  the  regulatory 
financial  reports. 

In  the  proposed  rule,  the  denominator 
for  the  nonperfonning  assets  ratio  was 
incorrectly  identified  as  "total  assets." 
The  Finance  Board  intended  to  continue 
requifing  use  of  a  denominator 
consistent  with  that  used  in  the 
Guidelines,  i.e.,  performing  assets  plus 
foreclosed  and  repossessed  real  estate. 
This  is  corrected  in  the  final  rule. 

In  the  proposed  rulemaking,  the 
Finemce  Board  specifically  requested 
comment  on  whether  the  nonperfonning 
assets  ratio  should  be  8  percent,  instead 
of  the  proposed  10  percent.  Two 
commenters  supported  a  10  percent 
requirement,  in  order  to  provide 
maximum  flexibility  in  membership 
decisions  and  to  prevent  "undue 
hardship"  in  cases  of  mergers  and 
acquisitions.  One  commenter  stated  that 
the  10  percent  requirement  was  too 
liberal.  The  final  rule  adopts  the  10 
percent  requirement  which,  to  date,  has 
served  as  an  adequate  performance 
trend  indicator. 

Two  additional  performance  trend 
ratios  included  in  the  Gxiidelines  for 
applications  reviewed  by  the  Banks 
under  the  delegation  criteria  are  not 
included  in  the  final  rule.  The  Finance 
Board  has  determined  that  the  three 
ratios  discussed  above  are  adequate  to 
determine  applicants'  performance 
trends  and  that  no  additional  criteria  are 
necessary  for  this  purpose. 

Various  other  comments  were 
received  recommending  changes  to 
some  of  the  performance  trend  criteria. 
The  final  rule  does  not  adopt  these 
changes,  as  the  Finance  Board  believes 
that  the  three  ratios  as  specified  are 
sufficient  for  determining  an 
institution's  performance  trends. 

A  number  of  commenters  stated  that 
the  financial  condition  requirement  in 
§  933.11  is  too  stringent,  arguing  that 
such  in-depth  financial  review  for 
membership  decisions  exceeds,  and 


should  not  be  confused  with,  that  which 
should  be  required  for  lending 
decisions.  However,  the  Bank  Act 
requires  that  an  institution  have  a 
"financial  condition  *  *   *  such  that 
advances  may  be  safely  made."  12 
U.S.C.  1424(a)(2)(B).  The  argimient  was 
made  that  the  Bank  Act  should  be 
interpreted  to  presume  that  any 
applicant  with  "ehgible  collateral" 
would  meet  the  financial  condition 
requirement  of  section  4(a)(2)(B)  of  the 
Bank  Act.  However,  in  order  to 
minimize  the  possibility  of  the  Banks 
becoming  a  Uquidity  source  for  weak  or 
failing  institutions,  the  Finance  Board 
has  determined  that  a  minimum  level  of 
financial  analysis  should  be  required  for 
all  applicants  as  a  prerequisite  to 
membership.  Section  933.11(c)  of  the 
final  rule  states  that  the  availability  of 
sufficient  eligible  collateral  to  secure 
advances  to  the  appUcant  is  presumed 
and  shall  not  be  considered  in 
determining  whether  an  applicant  is  in 
the  financial  condition  required  by 
section  4(a)(2)(B)  of  the  Bank  Act  and 
§  933.6(a)(4)  of  the  final  rule.  One 
commenter  expressly  supported  this 
provision  in  the  rule. 

c.  Noncompliance  is  rebuttable. 

As  further  discussed  below  under 
§  933.17(d)(1),  noncompliance  by  an 
applicant  with  the  financial  condition 
requirement  is  a  rebuttable 
presumption. 

9.  Character  of  Management 
Requirement — §  933.12 

Section  4(a)(2)(C)  of  the  Bank  Act 
requires  that  the  "character  of  (an 
applicant's]  management"  be 
"consistent  with  sound  and  economical 
home  financing."  12  U.S.C. 
1424(a)(2)(C).  Section  933.6(a)(5)  of  the 
final  rule  applies  this  general 
requirement  to  all  applicants,  including 
insurance  companies.  Section  933.12 
implements  this  requirement  by 
estabUshing  specific  character  of 
management  standards  applicable  to 
such  applicants,  modeled  after  the 
Guidelines. 

a.  Standards  of  adequate  "character 
of  management. " 

Section  933.12  has  been  simplified 
from  the  proposed  rule  by  removing  the 
proposed  review  requirements  and 
allowing  the  Bank  to  rely  solely  on  an 
unqualified  vmtten  certification  from 
the  applicant  that  it  meets  all  of  the 
specified  standards. 

Under  §  933.12(a),  neither  the 
applicant  nor  any  of  its  directors  or 
senior  officers  may  be  subject  to,  or 
operating  under,  any  enforcement  action 
instituted  by  its  primary  regulator  or 
appropriate  state  regulator.  One 
conunenter  suggested  that  demonstrated 


full  compliance  by  an  appUcant  vdth  an 
enforcement  action  should  be  sufficient 
to  meet  the  standard.  Section 
933.17(e)(1)  of  the  final  rule  provides, 
instead,  that  an  appUcant  may  rebut  the 
presumption  of  noncompliance  by 
showing  substantial  compliance  with  all 
aspects  of  the  enforcement  action. 

Under  §  933.12(b),  neither  the 
appUcant  nor  any  of  its  directors  or 
senior  officers  shall  have  been  the 
subject  of  any  criminal,  civil  or 
administrative  proceedings  reflecting 
upon  creditworthiness,  business 
judgment,  or  moral  turpitude,  since  the 
most  recent  regulatory  examination 
report. 

Under  §  933.12(c),  there  must  be  no 
known  potential  criminal,  civil  or 
administrative  monetary  UabiUties, 
material  pending  lawsuits,  or 
unsatisfied  judgments  against  the 
applicant  or  any  of  its  directors  or 
senior  officers,  since  the  most  recent 
regulatory  examination  report,  that  are 
significant  to  the  applicant's  operations. 
This  provision  was  revised  in  response 
to  comments  that  the  proposed 
requirement  was  too  burdensome  unless 
it  applied  only  to  such  liabilities, 
lawsuits  or  judgments  that  are 
significant  to  an  applicant's  operations. 

The  proposed  rule  required  that  the 
written  certification  be  provided  by  a 
majority  of  the  appUcant's  board  of 
directors,  or  by  an  individual  with 
authority  to  act  on  behalf  of  the  board. 
A  commenter  pointed  out  that  state 
corporate  laws  impose  different 
requirements  for  a  corporate  board  to 
take  valid  action  and,  therefore,  that  the 
requirement  should  be  a  certification 
duly  adopted  by  the  applicant,  rather 
than  majority  action.  The  final  rule 
adopts  this  recommendation.  The 
Finance  Board  has  foimd  the  written 
certification  to  be  the  best  way  to 
surface  any  character  of  management 
issues,  and  to  get  an  explanation  of 
those  issues  because  the  burden  of 
disclosure  is  placed  on  the  appUcant. 

b.  Noncompliance  is  rebuttable. 

As  further  discussed  below  under 
§  933.17(e),  noncompUance  by  an 
applicant  with  the  character  of 
management  requirement  is  a  rebuttable 
presumption. 

10.  Home  Financing  PoUcy 
Requirement— §  933.13 

Section  4(a)(2)(C)  of  the  Bank  Act 
requires  that  an  appUcant's  "home- 
financing  policy"  be  "consistent  with 
sound  and  economical  home  financing." 
12  U.S.C.  1424(a)(2)(C).  Section 
933.6(a)(6)  of  the  final  rule  applies  this 
general  requirement  to  all  appUcants, 
including  insurance  companies.  Section 
933.13  implements  this  requirement  by 
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establishing  specific  home  financing 
pohcy  standards  appHcable  to  such 
applicants,  modeled  after  the 
GuideUnes 

a.  Standards  of  adequate  "home- 
financing  policy. " 

Under  §  933.13(a),  an  applicant  that 
has  received  a  Community 
Reinvestment  Act  (CRA)  rating  of 
"Satisfacton,  ■  or  better  on  its  most 
recent  fonnai.  or  if  unavailable,  informal 
or  prehminary,  CR.'\  performance 
evaluation  is  deemed  to  meet  the  home 
financing  policy  requirement.  The 
proposed  rule  required  an  applicant  to 
have  a  CRA  performance  evaluation 
within  four  years  from  the  date  of 
application.  The  Guidelines  did  not 
contain  this  requirement,  and  it  is 
expected  that  all  applicants  vdll  have 
received  such  evaluations  within  the 
four-vear  timeframe  .Accordingly,  this 
four-year  requirement  is  not  adopted  in 
the  final  rule.  If  a  formal  CRA 
performance  evaluation  is  unavailable, 
an  informal  or  preliminary  CRA 
performance  evaluation  from  the 
regulator  should  be  permissible  as  an 
indicator  of  the  applicant's  recent  CRA 
performance  Allowing  informal  or 
preliminarv  evaluations  makes  this 
requirement  the  same  for  other 
applicants  as  well  as  de  novo 
apphcants.  which  were  allowed  to 
provide  such  evaluations  under  the 
Guidelines 

Section  933.13(b)  requires  an 
applicant  that  is  not  subject  to  the  CRA, 
such  as  an  insurance  company,  to 
demonstrate  how  and  why  its  home 
financing  policy  is  consistent  with  the 
Bank  System  s  housing  finance  mission. 
The  home  financing  policy 
requirements  for  de  novo  insured 
depository  institution  applicants  and 
recent  merger  or  acquisition  applicants 
are  discussed  below  under  §§933.14 
(a)(4)  and  (b)(3).  and  933.15(b). 

Several  commenters  supported  use  of 
CRA  performance  evaluaUons  to 
determine  compliance  with  the  home 
financing  policy  requirement.  The 
Finance  Board  acknowledges  that  CRA 
performance  evaluations  are  not  a 
perfect  method  for  evaluating  whether 
an  institution's  home  financing  policy  is 
"consistent  with  sound  and  economical 
home  financing  '■  CRA  performance 
evaluations  are  based  on  whether  a 
financial  institution  meets  the  credit 
needs  of  its  assessment  area  through  a 
vanety  of  lending  activities,  rather  than 
solely  on  its  mortgage  lending  activity. 
See.  e.g..  60  FR  22180  (May  4,  1995).  12 
CFR  25  22.  Further.  CRA  performance 
evaluations  do  not  consider  whether  a 
financial  institution's  home  financing 
policy  is  "sound  and  economical."  Id. 
However,  use  of  CRA  performance 


evaluadons  as  a  proxy  for  the  home 
financing  policy  requirement  appears  to 
be  the  best  method  at  the  present  time 
for  determining  whether  an  applicant's 
home  financing  policy  meets  this 
requirement. 

Since  neither  the  Congress  nor  the 
Finance  Board  have  yet  specifically 
defined  the  Bank  System's  housing 
finance  mission,  the  Finance  Board  also 
acknowledges  limitations  in  requesting 
a  written  justification  demonstrating 
how  and  why  an  appficant's  home 
financing  policy  is  consistent  vvrith  the 
Bank  System's  housing  finance  mission. 

b.  Noncompliance  is  rebuttable. 

As  further  discussed  below  under 
§933.17(1),  noncompliance  by  an 
applicant  with  the  home  financing 
pohcy  requirement  is  a  rebuttable 
presumption. 

11.  De  Novo  Insiu^  Depository 
Institution  Applicants — §  933.14 

Section  933.14  of  the  final  rule 
establishes  the  membership  eligibiUty 
requirements  for  de  novo,  i.e.,  newly 
chartered,  insiu^  depository  institution 
applicants  that  have  not  yet  commenced 
operations  or  that  have  recently 
commenced  operations. 

a.  Newly  chartered  applicants  that 
have  not  yet  commenced  operations. 

(1)  Streamlined  requirements. 
Section  933.14(a)  includes  a  new 

provision  not  included  in  the  proposed 
rule,  which  provides  for  a  streamUned 
apphcation  process  for  newly  chartered. 
insured  depository  institution 
applicants  that  have  not  yet  commenced 
operations.  Since  either  or  both  the 
regulatory  agency  that  chartered  the 
institution  and  the  agency  insuring  the 
deposits  of  an  insured  depository 
institution  will  have  determined  that 
the  institution's  financial  condition  and 
character  of  management  are  acceptable, 
or  will  have  made  their  approval 
contingent  on  the  institution  satisfying 
these  and  other  requirements,  the  Banks 
should  be  able  to  rely  on  the  agency's 
determination  without  having  to  do  a 
duplicative  review  of  these  eUgibility 
requirements.  Accordingly, 
§  933.14(a)(1)  provides  that  such 
institutions  are  deemed  to  meet  the 
requirements  of  §§933.11  (financial 
condition)  and  933.12  (character  of 
management),  as  well  as  §§  933.7  (duly 
organized)  and  933.8  (subject  to 
inspection  and  regulation). 

(2)  "Makes  long-term  home  mortgage 
loans"  requirement. 

Since  the  agency's  charter  or 
insiu^nce  approval  is  not  contingent  on 
the  institution  agreeing  to  make  long- 
term  home  mortgage  loans,  as  required 
by  section  4(a)(1)(C)  of  the  Bank  Act  and 
§  933.9.  §  933.14(a)(2)  requires  the 


applicant  to  file  as  part  of  its  application 
a  written  justification  acceptable  to  the 
Bank  of  how  its  home  financing  credit 
policy  and  lending  practices  will 
include  originating  or  purchasing  long- 
term  home  mortgage  loans.  See  12 
U.S.C.  1424(a)(1)(C). 

(3)  10  percent  requirement. 
Section  933.14(a)(3)  implements 

section  4(a)(2)  of  the  Bank  Act  by 
providing  that  the  applicant  shall  have 
until  one  year  after  commencing  its 
initial  business  operations  to  meet  the 
10  percent  requirement  of  §  933.10.  See 
12  U.S.C.  1424(a)(2). 

[4)  Home  financing  policy 
requirement 

Since  the  agency's  charter  or 
insurance  approval  is  not  contingent 
upon  the  institution  having  an  adequate 
home  financing  pohcy,  as  required  by 
section  4(a)(2)(C)  of  the  Bank  Act  and 
§  933.6(a)(6).  §933. 14(a)(4)(i)  requires 
the  applicant  to  file  as  part  of  its 
application  a  written  justification 
acceptable  to  the  Bank  of  how  and  'why 
its  home  financing  credit  policy  and 
lending  practices  will  meet  the  credit 
needs  of  its  community.  See  12  U.S.C. 
1424(a)(2)(C).  However,  the  final  rule 
makes  the  Bank's  approval  conditional 
upon  the  appUcant  receiving  a 
"Satisfactory"  or  better  Community 
Reinvestment  Act  (CRA)  rating  on  its 
first  formal,  or  if  unavailable,  informal 
or  preliminary.  CRA  performance 
evaluation.  Noncompliance  with  this 
requirement  is  a  rebuttable  presumption 
under  §  933.17(f).  An  applicant  that  is 
conditionally  approved  for  membership 
is  subject  to  the  stock  purchase 
requirements  of  §  933.20.  and  is  efigible 
to  receive  advances,  in  the  Bank's 
discretion,  pursuant  to  12  CFR  part  935. 
Under  §933. 14(a)(4)(iii),  if  the 
applicant's  first  CRA  rating  is  "Needs  to 
Improve"  or  "Substantial  Non- 
Compliance,"  and  the  applicant  is 
unable  to  rebut  the  presumption  of 
noncompliance,  the  applicant's 
conditional  membership  approval  shall 
be  deemed  null  and  void.  In  such  event, 
§  933.14(a)(4)(iv)  provides  that  the 
Uquidation  of  any  outstanding 
indebtedness  owed  by  the  applicant  to 
the  Bank  and  redemption  of  stock  of 
such  Bank  shall  be  carried  out  in 
accordance  with  §  933.29  of  this  part. 

h, Newly  chartered  applicants  that 
have  recently  commenced  operations. 

Section  933.14(b)  codifies  certain 
exceptions  in  the  Guidelines  to  the 
membership  eligibility  standards  for 
newly  chartered  applicants  that  have 
recently  commenced  operations. 

(1)  lb  percent  requirement. 

Section  933.14(b)(1)  of  the  final  rule 
implements  section  4(a)(2)  of  the  Bank 
Act  by  providing  that  the  appUcant  shall 
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have  until  one  year  after  commencing 
its  initial  business  operations  to  meet 
the  10  percent  requirement  of  §  933.10. 
See  12  U.S.C.  1424(a)(2). 

(2)  Financial  condition  requirement. 

Section  §  933.14(b)(2)(i)  provides  that, 
for  purposes  of  §  933.11(a)(1),  an 
applicant  that  has  not  yet  filed 
regulatory  financial  reports  for  six 
calendar  quarters  and  three  year-ends 
shall  provide  any  regulatory  financial 
reports  that  it  has  filed  with  its  primary 
regulator.  As  discussed  earlier, 
"regulatory  financial  report"  is  defined 
in  §  933.1(aa)  to  include  such  reports 
maintained  by  the  primary  regulator  on 
a  computer  on-line  database. 

Section  933.14(b)(2)(ii)  provides  that, 
for  purposes  of  §  933.11(b)  (1)  and  (3), 
an  applicant  that  has  not  yet  received  a 
composite  regulatory  examination  rating 
from  its  primar\'  regulator  or 
appropriate  state  regulator  shall  provide 
a  preUminary  or  informal,  written 
composite  regulatory  examination 
rating,  if  available,  from  its  primary 
regulator  or  appropriate  state  regulator. 
The  final  rule  has  been  revised  to  take 
into  account  the  availability  of  such 
rating,  consistent  with  the  Guidelines. 

Under  §  933.14(b)(2)(iii)  of  the  final 
rule,  an  applicant  that  has  not  yet  filed 
regulatory  financial  reports  for  six 
calendar  quarters  need  not  meet  the 
performance  trend  criteria  in 
§  933.11(b)(3)(i)  (A)  to  (C),  if:  (1)  the 
applicant  has  filed  regulatory  financial 
reports  with  its  primary  regulator  for  at 
least  three  calendar  quarters  of 
operation;  and  (2)  the  Bank  determines 
that  the  applicant  is  in  substantial 
compliance  with  the  terms  of  its 
regulatory  business  plan.  The  proposed 
rule  required  that  the  applicant  have 
completed  regulatory  financial  reports 
for  at  least  six  calendar  quarters  of 
operation.  Consistent  with  the 
Guidelines,  the  final  rule  requires  three, 
instead  of  six,  calendar  quarters  of 
operation.  The  proposed  rule  also 
required  the  Bank  to  determine  such 
compliance  either  through  confirmation 
in  writing  by  the  de  novo  applicant's 
primary  regulator  or  based  on  a  written 
analysis  provided  by  the  de  novo 
applicant.  In  response  to  a  commenter's 
recommendation,  the  final  rule  deletes 
this  requirement,  leaving 
documentation  of  the  Bank's 
determination  to  its  discretion. 

(3)  Honte  financing  policy 
requirement. 

Section  933.14(b)(3)  provides  that,  for 
pvuposes  of  §  933.13,  an  applicant  that 
has  not  received  its  first  formal,  or  if 
unavailable,  informal  or  preliminary, 
CRA  performance  evaluation,  is  subject 
to  the  home  financing  policy 
requirements  of  §  933.14(a)(4). 


12.  Recent  Merger  AppUcants — §933.15 

a."Pending  merger  applicants. "  The 
proposed  rule,  consistent  with  the 
Guidelines,  set  forth  specific  eligibility 
requirements  for  pending  merger 
applicants.  A  "pending  merger 
applicant"  was  defined  as  an  institution 
applying  for  membership  that:  (1)  is  a 
party  to  a  merger  or  acquisition 
agreement  expected  to  be  consummated 
within  two  calendar  quarters  of 
submission  of  the  membership 
application  (timing  test);  and  (2)  will 
account  for  75  percent  or  less  of  the 
combined  assets  of  the  resulting  entity 
at  the  time  of  the  merger  or  acquisition 
(materiality  test). 

The  proposed  provisions  applicable  to 
pending  merger  applicants  are  not 
adopted  in  the  final  rule.  Since  the 
merger  or  acquisition  has  not  yet  been 
consummated  and  may  never  be 
consummated,  the  Finance  Board  has 
determined  that  applicants  expecting  to 
shortly  consummate  a  merger  or 
acquisition  should  be  subject  to  the 
standard  eligibility  requirements  set 
forth  in  §§933.7  to  933.13.  and  should 
not  be  evaluated  based  on  each  party  to 
the  transaction  or  the  pending  resulting 
entity. 

h. Recent  merger  or  acquisition 
applicants.  The  proposed  rule, 
consistent  with  die  Guidelines,  set  forth 
specific  eligibility  requirements  for 
recent  merger  applicants.  A  "recent 
merger  applicant"  was  defined  as  an 
institution  applying  for  membership 
that:  (1)  merged  with  or  acquired 
another  institudon  within  the  six 
calendar  quarters  preceding  submission 
of  the  membership  application  (timing 
test);  and  (2)  accounted  for  75  percent 
or  less  of  the  combined  assets  of  the 
resulting  entity  at  the  dme  of  the  merger 
or  acquisition  (materiality  test).  The 
proposed  rule  required  that,  for  certain 
of  the  eligibility  requirements,  each  of 
the  parties  to  the  merger  or  acquisition 
had  to  satisfy  the  requirements.  The 
timing  and  materiality  tests  for  the 
definition  of  a  recent  merger  or 
acquisition  appUcant  have  been 
eliminated  in  the  final  rule. 

Section  933.15  of  the  final  rule 
streamlines  the  application  process  by 
requiring  that  an  applicant  resulting 
entity  must  satisfy  the  standard 
eligibiUty  requirements  of  §§  933.7  to 
933.13  except  as  provided  in  §933.15. 
The  Finance  Board  has  determined  that 
it  is  not  necessary  to  analyze  each  party 
to  the  transaction  to  determine 
satisfaction  of  the  eligibility 
requirements. 

(1)  Financial  condition  requirement. 

Section  933.15(a)(i)  of  the  final  rule 
provides  that,  for  purposes  of 


§933. 11(a)(1),  an  applicant  that,  as  a 
result  of  a  merger  or  acquisition  prior  to 
the  date  the  Bank  receives  its 
membership  application,  has  not  yet 
filed  regulatory  financial  reports  for  the 
last  six  calendar  quarters  and  three  year- 
ends  (recent  merger  or  acquisition 
applicant),  shall  provide  any  regulatory 
finiancial  reports  that  the  appUcant  has 
filed  with  its  primary  regulator. 

Section  933.15(a)(ii)  provides  that,  for 
purposes  of  §  933.1  l(b)(3)(i)  (A)  to  (C), 
an  applicant  that,  as  a  result  of  a  merger 
or  acquisition,  has  not  yet  filed 
combined  regulatory  financial  reports 
for  the  last  six  calendar  quarters,  shall 
provide  pro  forma  combined  financial 
statements  for  those  calendar  quarters  in 
which  actual  combined  regulatory 
financial  reports  are  unavailable. 

(2)  Home  financing  policy 
requirement. 

Section  933.13(b)  provides  that,  for 
purposes  of  §  933.13,  a  recent  merger  or 
acquisition  applicant  has  not  received 
its  first  formal,  or  if  unavailable, 
informal  or  preliminary,  CRA 
performance  evaluation,  must 
demonstrate  how  and  why  its  home 
financing  credit  policy  and  lending 
practices  will  meet  the  credit  needs  of 
its  community. 

A  recent  merger  or  acquisition 
apphcant  may  provide  evidence  to  rebut 
a  presumption  of  noncomphance  with 
an  eligibility  requirement,  as  provided 
in  §933.17  of  the  final  rule. 

13.  Insurance  Company  Applicants — 
§§933.8,  933.12,  933.13,  933.16 

As  discussed  in  part  III.B.2.  above,  the 
Bank  Act  requires  that  an  insurance 
company  applicant  must  meet  the 
membership  eligibiUty  requirements  set 
forth  in  section  4(a)(1)  of  the  Bank  Act. 
See  12  U.S.C.  1424(a)(1);  §  933.6(a)  (1), 
(2)  and  (3)  of  the  final  rule.  As  further 
discussed  in  part  ni.B.6.,  7.,  9.,  10.,  and 
13.,  the  final  rule  applies  all  of  the 
section  4(a)(2)  criteria  except  the  10 
percent  requirement  to  insurance 
company  applicants,  even  though  the 
Bank  Act,  on  its  face,  specifically 
appUes  the  section  4(a)(2)  criteria  to 
insured  depository  institution 
appUcants.  See  12  U.S.C.  1424(a)(2); 
§§  933.12,  933.13,  933.16  of  the  final 
rule. 

a."Sub/ect  to  inspection  and 
regulation"  reauirement — §  933.8. 

(1)  Standard  of  adequate  inspection 
and  regulation. 

Insurance  companies  are  subject  to  • 
state,  not  federal,  regulation  and, 
therefore,  the  standards  used  to  inspect 
and  regulate  insurance  companies  from 
state  to  state  are  not  uniform.  Every 
United  States  insurance  company  is 
subject  to  examination  and  regulation 
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by  the  state  insurance  department  in  its 
domiciliary  state,  as  well  as  to  some 
level  of  regulation  bv  the  state  insurance 
department  m  each  state  where  the 
insurance  company  applicant  is 
licensed  to  do  business.  State  insurance 
laws  are  similar  to  federal  banking  laws 
in  that  they  require  the  appropriate  state 
regulator  to  monitor  whether  the 
insurance  company  has  complied  with 
minimum  capital  and  reserve,  financial 
condition,  asset  valuation  and  various 
consumer-related  requirements. 

Forty-seven  states  and  the  District  of 
Columbia  now  adhere  to  the  financial 
n»gulation  standards  estabhshed  by  the 
National  .-Kssociation  of  Insurance 
Commissioners  (NAIC)  and,  thus,  are 
accredited  by  the  NAIC.  In  its  proposed 
rulemalung.  the  Finance  Board 
specifically  requested  comment  on 
w  hether  the  degree  of  inspection  and 
regulation  imposed  by  a  particular  state, 
e.g.,  whether  the  state  insurance 
commissioner  is  NAIC-accredited, 
should  be  a  factor  in  determining 
whether  an  insurance  company 
applicant  satisfies  the  "subject  to 
inspection  and  regulation"  requirement 
of  section  4(a)(1)(B)  of  the  Bank  Act.  See 
12U.S.C.  1424(a)(1)(B).  Two 
commenters  generally  opposed 
requiring  an  applicant  to  be  subject  to 
inspection  and  regulation  by  an  NAIC- 
accredited  state  insurance 
commissioner,  because  it  could 
discourage  insurance  company 
membership.  One  commenter  supported 
establishing  such  a  requirement  as  a 
rebuttable  presximption. 

Section  933.8  of^the  final  rule  requires 
that  an  applicant's  appropriate  state 
regulator  be  NAIC-accredited  to  meet 
the  "subject  to  inspection  and 
regulation"  requirement,  in  order  to 
ensure  some  minimum  degree  of 
inspection  and  regulation. 
(2)  Noncompliance  is  rebuttable. 
As  further  discussed  below  under 
§  933.17(c),  noncompliance  by  an 
insurance  company  applicant  with  the 
"subject  to  inspection  and  regulation" 
requirement  is  a  rebuttable 
presumption. 

b.  Financial  condition  requirement — 
§933.16. 

Section  933.16  establishes  specific 
financial  condition  requirements 
applicable  to  insiirance  company 
applicants  that  differ  from  those 
applicable  to  other  applicants  under 
§  933  1 1 ,  due  to  the  differences  between 
the  regulatory  schemes  for  insurance 
companies  and  depository  institutions. 
(1)  Capital  requirements. 
Section  933.16  provides  that  an 
insurance  company  applicant  shall  be 
deemed  to  meet  the  fiiiandal  condition 
requirement  of  section  4(a)(2)(B)  of  the 
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Bank  Act  and  §  933.6(a)(4),  if  the 
applicant  meets  all  of  its  minimum 
statutory  and  regulatory  capital 
requirements  and  the  capital  standards 
established  by  the  NAIC,  based  on  the 
information  contained  in  the  applicant's 
most  recent  regulatory  financial  report 
filed  with  its  primary  regulator.  See  12 
U.S.C.  1424(a)(2)(B). 

Under  the  proposed  rule,  an 
insurance  company  applicant  was 
deemed  to  meet  the  financial  condition 
requirement  if:  (1)  the  appUcant 
received  a  regulatory  examination  by  its 
primary  regulator  within  the  three  years 
preceding  the  date  of  the  membership 
application;  (2)  the  appUcant's  most 
recent  regiUatory  examination  indicated 
no  major  adverse  findings  on  financial 
condition;  (3)  the  applicant  received  a 
composite  independent  insurance 
company  rating  from  one  of  the  five 
principal  private  companies  that  rate 
insurance  companies  within  the  three 
years  preceding  the  date  of  the 
membership  application;  (4)  the 
applicant's  most  recent  composite 
independent  insurance  company  rating 
was  "strong,"  as  defined  therein;  or 
alternatively,  the  applicant  had  an 
"adequate  rating"  and  "adequate 
earnings."  as  defined  therein;  (5)  the 
applicant  met  all  of  its  minimum 
statutory  and  regulatory  capital 
requirements  and  the  NAIC  capital 
standards,  based  on  the  applicant's  most 
recent  regulatory  financial  report  filed 
with  its  primary  regulator;  and  (6)  the 
apphcant  met  eight  specified  minimum 
performance  ratios  during  the  most 
recent  year-end  or  quarter-end  period. 
Insurance  company  regulators  do  not 
use  the  UFIRS  to  evaluate  the  financial 
condition  of  insurance  companies. 

One  commenter  stated  that  the 
financial  condition  requirement  should 
be  based  on  satisfaction  of  the  NAIC 
capital  standards,  and  not  on  additional 
independent  ratings  and  performance 
ratios.  The  commenter  noted  that  the 
NAIC  capital  standards  are  relied  upon 
by  insurers,  analysts  and  regulators  to 
evaluate  insurance  companies,  not  all 
insurers  want  to  pay  for  independent 
ratings,  and  most  rating  services  do  not 
rate  life  insurance  companies. 

The  commenter  also  stated  that  the 
minimum  performance  ratios  may  be 
too  stringent  even  for  financially  strong 
apphcants,  are  in  some  cases 
inapplicable  to  life  insurance 
companies,  and  where  used  in  the  NAIC 
Insurance  Regulatory  Information 
System  (IRIS),  are  only  intended  as  a 
screening  tool  to  flag  an  insurance 
company  for  further  financial  evaluation 
and  not  as  a  measure  of  its  financial 
condition.  The  commenter  noted  that 
the  IRIS  standards  require  regulatory 


action  only  if  there  is  an  abnormal  value 
in  four  or  more  of  the  IRIS  ratios,  while 
the  rule  would  deem  an  insurance 
company  applicant  ineligible  for  Bank 
membership  if  it  fails  to  meet  only  one 
of  the  rule's  eight  ratios 

The  Finance  Board  believes  that  these 
points  have  merit  and  the  proposed  rule 
may  have  applied  overly  stringent 
financial  condition  criteria  to  insurance 
companies.  While  not  al!  states  have  yet 
adopted  the  \AIC  capital  standards,  the 
Finance  Board  beUeves  that  these 
standards  are  a  useful  measure  of  an 
insurance  company's  financial 
condition.  Satisfaction  of  these 
standards,  as  well  as  the  apphcant's 
minimum  statutory  and  regulatory 
capital  requirements,  should  be 
sufficient  to  deem  an  insurance 
company  applicant  in  compliance  with 
the  financial  condition  requirement  of 
§  933.6(a)(4).  As  discussed  earlier,  the 
applicants  also  will  be  required  to  be 
subject  to  inspection  and  regulation  by 
an  NAIC-accredited  regulator,  to  ensiire 
a  minimum  degree  of  inspection  and 
regulation. 

(2)  Noncompliance  is  rebuttable. 

As  further  aiscussed  below  under 
§  933.17(d)(2).  noncompliance  by  an 
insurance  company  applicant  with  the 
financial  condition  requirement 
apphcable  to  such  applicants  is  a 
rebuttable  presumption. 

14.  Rebuttable  Presumptions — §933.17 

Based  on  the  Finance  Board's  general 
supervisory  authority  over  the  Banks,  12 
U.S.C.  1422a(a)(3),  1422b(a)(l),  and  its 
authority  to  interpret  the  Bank  Act's 
membership  eligibility  requirements,  id. 
§  1424,  the  final  rule  establishes  flexible 
requirements  for  each  membership 
eligibihty  criterion  required  by  the  Bank 
Act  and  this  part.  An  applicant  that 
meets  those  requirements  is  presumed 
to  be  in  compliance  with  the  statutory 
membership  eligibility  criteria. 

So,  too,  an  applicant  not  meeting  the 
requirements  is  presumed  not  to  be  in 
compUance  with  the  Bank  Act  criteria. 
Section  933.17  of  the  final  rule  provides 
that  certain  presumptions  may  be 
rebutted  if  the  applicant  provides,  or  the 
Bank  otherwise  obtains,  substantial 
evidence  to  overcome  the  presumption. 
This  approach  is  modeled  after  the 
Guidelines.  A  number  of  commenters 
expressly  supported  this  approach, 
rather  than  requiring  apphcants  to  meet 
rigid,  "bright  line"  eligibiUty 
requirements,  because  it  provides 
definite  requirements  while  still 
allowing  the  Banks  to  exercise 
discretion  in  appropriate  cases. 

a.  Rebutting  presumptive  compliance. 

Under  §  933. 1 7(a).  the  presumption 
that  an  applicant  meeting  the 
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requirements  of  §§933.7  to  933.16  is  in 
compliance  with  §  933.6  (a)  and  (b),  may 
be  rebutted,  and  the  Bank  may  deny 
membership  to  the  applicant,  if  the 
Bank  obtains  substantial  evidence  to 
overcome  the  presimiption  of 
compliance. 

b.  Rebutting  presumptive 
noncompliance. 

Under  §  933.17(b),  the  presimiption 
that  an  appUcant  not  meeting  a 
particular  requirement  of  §§  933.8, 
933.11,  933.12,  933.13,  or  933.16  is  in 
noncompHance  with  §  933.6(a)  (2),  (4), 
(5)  or  (6),  may  be  rebutted,  and  the 
applicant  shall  be  deemed  to  meet  such 
requirement,  if  the  applicable 
requirements  of  §  933.17  are  satisfied. 

(1)  "Subject  to  inspection  and 
regulation"  requirement. 

Section  933.17(c)  provides  that  an 
insiuance  company  applicant  may  rebut 
a  presumption  of  noncompliance  with 
the  "subject  to  inspection  and 
regulation"  requirement  of  §  933.8  by 
providing  substantial  evidence 
acceptable  to  the  Bank  that  it  is  subject 
to  inspection  and  regulation  as  required 
by  §  933.6(a)(2),  notwithstanding  the 
lack  of  NAIC  accreditation. 

(2)  Financial  condition  reauirement. 
Section  933.17(d)  sets  forth  the 

requirements  for  rebutting  a 
presumption  of  noncompliance  with  the 
financial  condition  requirements  of 
§§933.11  and  933.16.  Under 
§  933.17(d)(1),  for  applicants  other  than 
insurance  companies,  in  the  case  of  an 
applicant's  lack  of  a  composite 
regulatory  examination  rating  within  the 
required  two-year  period,  a  variance 
from  the  required  rating,  or  a  variance 
from  a  required  performance  trend 
criterion,  as  required  imder  §  933.11,  the 
applicant  or  the  Bank  shall  prepare  a 
written  justification  pertaining  to  such 
requirement  that  provides  substantial 
evidence  acceptable  to  the  Bank  that  the 
applicant  is  in  the  financial  condition 
required  by  §  933.6(a)(4), 
notwithstanding  the  lack  of  rating  or 
variance.  In  response  to  a  commenter's 
suggestion,  the  final  rule  adopts  a 
"substantial,"  rather  than  the  proposed 
"compelling,"  evidence  standard,  which 
the  Finance  Board  believes  is  sufficient 
for  purposes  of  determining  an 
applicant's  financial  condition. 

Under  §933. 17(d)(2)  of  the  final  rule, 
in  the  case  of  an  insurance  company 
applicant's  variance  from  a  capital 
requirement  or  standard  of  §  933.16,  the 
applicant  or  the  Bank  shall  prepare  a 
written  justification  pertaining  to  such 
requirement  or  standard  that  provides 
substantial  evidence  acceptable  to  the 
Bank  that  the  applicant  is  in  the 
financial  condition  required  by 
§  933.6(a)(4),  notwithstanding  the 


variance.  The  proposed  rule  did  not 
provide  for  rebuttals  by  insurance 
company  applicants  of  a  presumption  of 
noncompUance  with  the  financial 
condition  requirement.  Making  the 
financial  condition  requirement  a 
rebuttable  presumption  for  insurance 
companies  is  consistent  with  the 
treatment  of  other  apphcants,  and  is 
reasonable  because  an  insurance 
company  applicant  may  otherwise  be 
able  to  show  that  it  is  in  adequate 
financial  condition  to  be  a  member  of 
the  Bank  System. 

(3)  Character  of  management 
requirement. 

Section  933.17(e)  sets  forth  the 
requirements  for  rebutting  a 
presumption  of  noncompliance  with  the 
character  of  management  requirement  of 
§933.12. 

(4)  Home  financing  policy 
requirement. 

Section  933.17(f)  sets  forth  the 
requirements  for  rebutting  a 
presumption  of  noncompliance  with  the 
home  financing  pohcy  requirement  of 
§§933.13,  933.14(a)(4),  and  933.14(b)(3), 
where  an  applicant  received  a 
"Substantial  Non-Compliance"  rating 
on  its  most  recent  formal,  or  if 
unavailable,  informal  or  preliminary, 
CRA  performance  evaluation,  or  a 
"Needs  to  Improve"  CRA  rating  on  its 
most  recent  formal,  or  if  unavailable, 
informal  or  preliminary,  CRA 
performance  evaluation  and  a  CRA 
rating  of  "Needs  to  Improve"  or  better 
on  any  immediately  preceding  CRA 
performance  evaluation.  This  section 
has  been  revised  to  incorporate  meeting 
the  credit  needs  of  the  appficant's 
community,  since  the  provision  is  now 
being  applied  to  depository  institution 
apphcants  and  not  to  insurance 
company  applicants.  An  insurance 
company  applicant  or  recent  merger  or 
acquisition  applicant  would  have  no 
need  for  rebuttal,  since  §§  933.13(b)  and 
933.15(b),  respectively,  already  require 
such  applicants  to  submit  written 
justifications  regarding  their  home 
financing  policies. 

15.  Conforming  Changes  to  Citations 

For  the  sake  of  brevity,  conforming 
changes  to  the  citations  in  subparts  D 
through  I  of  part  933  are  set  out  in  a 
table  at  the  end  of  this  final  rule. 

m.  Regulatory  Flexibility  Act 

The  final  rule  largely  implements 
statutory  requirements  binding  on 
applicants  for  Bank  membership, 
regardless  of  their  size.  The  Finance 
Board  is  not  at  liberty  to  make 
adjustments  to  those  statutory 
requirements  to  accommodate  small 
entities.  The  final  rule  does  not  impose 


any  additional  regulatory  reqviirements 
that  will  have  a  disproportionate  impact 
on  small  entities.  The  final  rule  will,  to 
some  extent,  reduce  the  criteria  for 
determining  compliance  with  statutory 
ehgibihty  requirements  that  currently 
are  used  by  the  Finance  Board  in 
approving  membership  applications. 
TTierefore,  it  is  certified,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  proposed 
rule,  as  well  as  the  information 
collection  requirements  in  the  sections 
redesignated  as  §§933.18,  933.22, 
933.25,  933.26  and  933.31  of  the  final 
rule,  which  are  not  otherwise  affected 
by  this  final  rule,  were  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  requirements  of  §  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d),  and  assigned  OMB 
control  niunber  3069-0004.  The  title, 
description  of  need  and  use,  and  the 
respondent  description  for  the 
information  collection  requirements  in 
this  final  rule  are  discussed  elsewhere 
in  SUPPLEMENTARY  INFORMATION.  Any 
comments  on  this  information 
collection  should  be  sent  to:  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
Federal  Housing  Finance  Board. 
Washington,  DC  20503,  and  to  the 
Executive  Secretary.  Federal  Housing 
Finance  Board.  1777  F  Street.  N.W., 
Washington.  DC  20006. 

The  following  table  discloses  the 
estimated  annual  reporting  and 
recordkeeping  burden: 

a.  Number  of  respondents 6,412 

b.  Total  annual  responses 6,412 

Percentage  of  these  responses  collected 

electronically 0% 

c.  Total  annual  hours  requested 59,152.1 

d.  Current  OMB  inventory 38,889.6 

e.  Difference 20.262.5 

The  estimated  annual  reporting  and 
recordkeeping  burden  is: 

a.  Total  annualized  capital/startup 

costs 0 

b.  Total  annual  costs  (O&M) Sl.683,923.95 

c.  Jotal  annualized  cost  requested 

1.683,923.95 

d.  Current  OMB  inventory 1,754.181.95 

e.  Difference (  $70,258.00) 

The  approved  information  collection 
requirements  will  not  otherwise  be 
adversely  affected  (and  may  be  reduced) 
by  the  requirements  of  the  final  rule. 
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List  o(  Subjects  in  12  CFR  Part  933 

Credit,  Federal  home  loan  banks, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Board  hereby 
amends  title  12,  chapter  IX,  subchapter 
B.  part  933,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  933— MEMBERS  OF  THE  BANKS 

1.  The  heading  for  part  933  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  933 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1422a,  1422b,  1424, 
1426.  1430.  1442. 

3.  The  table  of  contents  to  part  933  is 
revised  to  read  as  follows: 

Subpart  A— Definitions 
-Sec 

933.1  Defmitions. 

Subpart  B — Memb«fsh(p  Appficatton 
Process 

933.2  Membership  application 
requirements. 

933.3  Decision  on  application. 

933.4  Automatic  membership. 

933.5  Appeals. 

Subpart  C — Eiigibillty  Requirements 

933.6  General  eligibility  requirements. 

933.7  Duly  organized  requirement. 

933.8  Subject  to  inspection  and  regulation 
requirement. 

933.9  Makes  long-term  home  mortgage 
loans  requirement. 

933.10  10  percent  jequirement  for  insured 
depository  institution  applicants. 

933.11  Financial  condition  requirement  for 
applicants  other  than  insurance 
companies. 

933.12  Character  of  management 
requirement. 

933.13  Home  financing  policy  requirement. 

933.14  De  novo  insured  depository 
institution  applicants. 

933.15  Recent  merger  or  acquisition 
applicants 

933.16  Financial  condition  requirement  for 
insurance  company  applicants. 

933.17  Rebuttable  presumptions. 

933. 1 8  Determination  of  appropriate  Bank 
district  for  membership. 

Subpart  D — StocK  Requirements 

yjj.li)  Par  vaiue  and  price  ot  stock. 

933.20  Stock  purchase. 

933.21  Issuance  and  form  of  stock. 

933.22  Adjustments  in  stock  holdings. 

933.23  Purchase  of  excess  stock. 

Subpart  E — Consolidations  involving 
Memt)ers 

933.24  Consolidation  of  members. 

933.25  Consolidations  involving 
non  members. 

Subpart  F — Wiihdrawal  and  Removal  From 
Membership 

933.26  Procedure  for  withdrawal. 

933.27  Procedure  for  removal. 


933.28  Automatic  termination  of 
membership  for  iastitutions  placed  in 
receivershir- 

Subpart  G — Ordeny  liquidation  of 
Advances  and  Redemption  of  Stock 

933.29  Orderly  iiquiaation  of  advances  and 
redemption  of  stock. 

Subpart  H— Reacqulsition  of  Membership 

933.30  Reacquisition  of  membership. 
Subpart  I— Bank  Access  to  Information 

933.31  Reports  and  examinations. 
Subpart  J — Membership  Insignia 

933.32  Official  membership  insignia. 

Subparts  C  Through  I  of  Part  933 
[Redesignated  as  Subparts  D  Through 
J] 

4.  Subparts  C  through  I  of  part  933  are 
redesignated  as  Subj)arts  D  through  J, 
respectively. 

§§933.6  through  933.19    'Redesignated  as 
§§  933.19  through  933.32] 

5.  Sections  933.6  through  933.19  are 
redesignated  as  §§  933.19  through 
933.32,  respectively. 

6.  Subpart  A  of  part  933  is  revised  to 
read  as  follows: 

Subpart  A— Definitions 

§933.1    Definitions. 
For  purposes  of  this  part: 

(a)  Act  means  the  Federal  Home  Loan 
Bank  Act,  as  amended  (12  U.S.C.  1421 
through  1449). 

(b)  Adjusted  net  income  means  net 
income,  excluding  extraordinary  items 
such  as  income  received  firom  or 
expense  incurred  in  sales  of  securities 
or  fixed  assets,  reported  on  a  regulatory 
financial  report. 

(c)  Aggregate  unpaid  loan  principal 
means  the  aggregate  unpaid  principal  of 
a  subscriber's  or  member's  home 
mortgage  loans,  home-purchase 
contracts,  and  similar  obligations. 

(d)  Allowance  for  loan  and  lease 
losses  means  a  specified  balance-sheet 
account  held  to  fund  potential  losses  on 
loans  or  leases,  that  is  reported  on  a 
regulatory  financial  report. 

Te)  Appropriate  Federal  banking 
agency  has  the  same  meaning  as  used  in 
12  U.S.C.  1813(q)  and,  for  federally 
insiu^d  credit  imions,  shall  mean  the 
National  Credit  Union  Administration. 

(f)  Appropriate  state  regulator  means 
any  state  officer,  agency,  supervisor  or 
other  entity  that  has  regulatory  authority 
over,  or  is  empowered  to  institute 
enforcement  action  against,  an  applicant 
for  Bank  membership. 

(g)  Bank  means  a  Federal  Home  Loan 
Bank  estabhshed  under  the  authority  of 
the  Act. 

(h)  Board  means  the  Federal  Housing 
Finance  Board. 


(i)  Combination  business  or  farm 
property  means  real  property  for  which 
the  total  appraised  value  is  attributable 
to  residential,  and  business  or  farm 
uses. 

(j)  Composite  regulator/  examination 
rating  means  a  composite  rating 
assigned  to  an  institution  following  the 
guidelines  of  the  Uniform  Financial 
Institutions  Rating  System  (Issued  by 
the  Federal  Financial  Institutions 
Examination  Council:  for  availability 
contact  the  Federal  Housing  Finance 
Board.  FOIA  Office,  1777  F  Street,  NW., 
Washington.  DC  20006.).  including  a 
CAMEL  rating,  a  MACRO  rating,  or 
other  similar  rating,  contained  in  a 
written  regulatory  examination  report. 

(k)  Dwelling  unit  means  a  single  room 
or  a  unified  combination  of  rooms 
designed  for  residential  use. 

(1)  Enforcement  action  means  any 
written  notice,  directive,  order  or 
agreement  initiated  by  an  applicant  for 
Bank  membership  or  by  its  primary 
regulator  or  appropnate  state  regulator 
to  address  any  operational,  financial, 
managerial  or  other  deficiencies  of  the 
applicant  identified  by  such  regulator, 
but  does  not  include  a  board  of  directors 
resolution  adopted  by  the  applicant  in 
response  to  examination  weaknesses 
identified  by  such  regulator, 

(m)  Funded  residential  construction 
loan  means  the  portion  of  a  loan  secured 
by  real  property  made  to  finance  the  on- 
site  construction  of  dwelling  units  on 
one-to-four  family  property  or 
multifamily  property  disbursed  to  the 
borrower, 

(n)  Home  mortgage  loan  means: 

(1)  A  loan,  whether  or  not  fully 
amortizing,  or  an  interest  in  such  a  loan, 
which  is  secured  by  a  mortgage,  deed  of 
trust,  or  other  security  agreement  that 
creates  a  first  hen  on  one  of  the 
following  interests  in  property: 

(i)  One-to-four  family  property  or 
multifamily  property,  in  fee  simple; 

(ii)  A  leasehold  on  one-to-four  family 
property  or  multifamily  property  under 
a  lease  of  not  less  than  99  years  that  is 
renewable,  or  under  a  lease  having  a 
period  of  not  less  than  50  years  to  run 
from  the  date  the  mortgage  was 
executed;  or 

(iii)  Combination  business  or  farm 
property  where  at  least  50  percent  of  the 
total  appraised  value  of  the  combined 
property  is  attributable  to  the  residential 
portion  of  the  property;  or 

(2)  A  mortgage  pass-through  security 
that  represents  an  undivided  ownership 
interest  in: 

(i)  Long-term  loans,  provided  that,  at 
the  time  of  issuance  of  the  security,  all 
of  the  loans  meet  the  requirements  of 
paragraph  (n)(l)  of  this  section;  or 
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(ii)  A  security  that  represents  an 
undivided  ownership  interest  in  long- 
term  loans,  provided  that,  at  the  time  of 
issuance  of  the  security,  all  of  the  loans 
meet  the  requirements  of  paragraph 
(n){l)  of  this  section. 

(0)  Institutions  which  are  eligible  to 
make  application  to  become  members 
means,  for  purposes  of  12  U.S.C. 
1431(e)(2)(A),  any  building  and  loan 
association,  savings  and  loan 
association,  cooperative  bank, 
homestead  association,  insurance 
company,  savings  bank,  or  any  insiued 
depository  institution,  regardless  of 
whether  the  institution  applies  for  or 
would  be  approved  for  membership. 

(p)  Insured  depository  institution 
meuiis  ail  insured  depository  institution 
as  defined  in  12  U.S.C.  1422(12). 

(q)  Long-term  means  a  term  to 
matmity  of  five  years  or  greater. 

(r)  Manufactured  housing  means  a 
manufactiued  home  as  defined  in 
section  603(6)  of  the  Manufactiued 
Home  Construction  and  Safety 
Standards  Act  of  1974,  as  amended  (42 
U.S.C.  5402(6)). 

(s)  Member  means  an  institution  that 
has  been  approved  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §§  933.20 
or  933.25  of  this  part. 

(t)  Multifamily  property  means: 

(1)  Real  property  tnat  is  solely 
residential  and  includes  five  or  more 
dwelling  units;  or 

(2)  Real  property  that  includes  five  or 
more  dwelling  units  combined  vdth 
commercial  units,  provided  that  the 
property  is  primarily  residential;  or 

(3)  Nursing  homes,  dormitories,  or 
homes  for  the  elderly. 

(u)  Nonperforming  loans,  leases  and 
securities  means  the  siun  of  the 
following,  reported  on  a  regulatory 
financial  report:  loans,  leases  and  debt 
securities  that  have  been  past  due  for  90 
days  (60  days  in  the  case  of  credit  union 
applicants)  or  longer  but  are  still 
accruing;  loans,  leases  and  debt 
seciuities  on  a  nonaccrual  basis;  and 
restructiued  loans  and  leases  (not 
already  reported  as  nonperforming). 

(v)  Nonresidential  real  property 
means  real  property  that  is  not  used  for 
residential  purposes,  including  business 
or  industrial  property,  hotels,  motels, 
churches,  hospitals,  educational  and 
charitable  institution  buildings  or 
facilities,  clubs,  lodges,  association 
buildings,  golf  courses,  recreational 
facilities,  farm  property  not  containing  a 
dwelling  unit,  or  similar  types  of 
property. 

(w)  One-to-four  family  property 
means: 

(1)  Real  property  that  is  solely 
residential,  including  one-to-foiu  family 


dwelling  units  or  more  than  foin  family 
dwelling  units  if  each  dwelling  unit  is 
separated  from  the  other  dwelling  units 
by  dividing  walls  that  extend  fi"om 
groimd  to  roof,  such  as  row  houses, 
townhouses  or  similar  types  of  property; 

(2)  Manufactured  housing  if 
applicable  state  law  defines  the 
purchase  or  holding  of  manufactured 
housing  as  the  piux:hase  or  holding  of 
real  property; 

(3)  Individual  condominium  dwelling 
units  or  interests  in  individual 
cooperative  housing  dwelling  units  that 
are  part  of  a  condominium  or 
cooperative  building  vnthout  regard  to 
the  number  of  total  dwelling  units 
therein;  or 

(4)  Real  property  which  includes  one- 
to-four  family  dwelling  units  combined 
with  commercial  units,  provided  the 
property  is  primarily  residential. 

(x)  Performing  loans,  leases  and 
securities  means  loans,  leases  and  debt 
securities,  reported  on  a  regulatory 
financial  report,  that  do  not  meet  the 
definition  of  "nonperforming  loans, 
leases  and  securities,"  as  provided  in 
paragraph  (u)  of  this  section. 

(y)  Primary  regulator  means  the 
chartering  authority  for  federally- 
chartered  applicants,  the  insuring 
authority  for  federally-insured 
applicants  that  are  not  federally- 
chartered,  or  the  appropriate  state 
regulator  for  all  other  appUcants. 

(z)  Regulatory  examination  report 
means  a  written  report  of  examination 
prepared  by  the  appUcant's  primary 
regulator  or  a"J)propriate  state  regulator, 
containing,  in  the  case  of  insured 
depository  institution  applicants,  a 
composite  rating  assigned  to  the 
institution  following  the  guidelines  of 
the  Uniform  Financial  Institutions 
Rating  System,  including  a  CAMEL 
rating,  a  MACRO  rating,  or  other  similar 
rating. 

(aa)  Regulatory  financial  report  means 
a  financial  report  that  an  applicant  is 
required  to  file  with  its  primary 
regulator  on  a  specific  periodic  t>asis, 
including  the  quarterly  call  report  for 
commercial  banks,  thrift  financial  report 
for  savings  associations,  quarterly  or 
semi-aimual  call  report  for  credit 
unions,  the  National  Association  of 
Insiuance  Commissioners'  annual  or 
quarterly  report  for  insurance 
companies,  or  other  similar  report, 
including  such  report  maintained  1^  the 
primary  regulator  on  a  computer  on-line 
database. 

(bb)  Residential  mortgage  loan  means 
any  one  of  the  following  types  of  loans, 
whether  or  not  fully  amortizing: 

(1)  Home  mortgage  loans; 

(2)  Funded  residential  construction 
loans; 


(3)  Loans  secured  by  manufactured 
housing  whether  or  not  defined  by  state 
law  as  secured  by  an  interest  in  real 
property; 

(4)  Loans  seciued  by  junior  liens  on 
one-to-four  family  property  or 
multifamily  property; 

(5)  Mortgage  pass-through  securities 
representing  an  imdivided  ownership 
interest  in: 

(i)  Loans  that  meet  the  requirements 
of  paragraphs  (bb)  (1)  through  (4)  of  this 
section  at  the  time  of  issuance  of  the 
security; 

(ii)  Securities  representing  an 
undivided  ownership  interest  in  loans, 
provided  that,  at  the  time  of  issuance  of 
the  security,  all  of  the  loans  meet  the 
requirements  of  paragraphs  (bb)  (1) 
through  (4)  of  this  section;  or 

(iii)  Mortgage  debt  securities  as 
defined  in  paragraph  (bb)(6)  of  this 
section; 

(6)  Mortgage  debt  seciuities  seciued 
by: 

(i)  Loans,  provided  that,  at  the  time  of 
issuance  of  the  security,  substantially  all 
of  the  loans  meet  the  requirements  of 
paragraphs  (bb)  (1)  through  (4)  of  this 
section; 

(ii)  Securities  that  meet  the 
requirements  of  paragraph  (bb)(5)  of  this 
section;  or 

(iii)  Securities  secured  by  assets, 
provided  that,  at  the  time  of  issuance  of 
the  security,  all  of  the  assets  meet  the 
requirements  of  paragraphs  (bb)  (1) 
through  (5)  of  this  section;  or 

(7)  Home  mortgage  loans  secured  by 
a  leasehold  interest,  as  defined  in 
paragraph  (n)(l)(ii)  of  this  section, 
except  that  the  period  of  the  lease  term 
may  be  for  any  duration. 

(cc)  State  means  a  State  of  the  United 
States,  the  District  of  Coliunbia,  Guam, 
Puerto  Rico  or  the  U.S.  Virgin  Islands. 

(dd)  Total  assets  means  the  total 
assets  reported  on  a  regulatory  financial 
report. 

7.  Subpart  B  of  part  933  is  revised  to 
read  as  follows: 

Subpart  B— Mef^^be'ship  Application 

P'-ocess 

§  933.2    Membership  application 
requirements. 

(a)  Application.  An  applicant  for 
membership  in  a  Bank  shall  submit  to 
that  Bank  an  application  that  satisfies 
the  requirements  of  this  part.  The 
application  shall  include  a  written 
resolution  or  certification  duly  adopted 
by  the  applicant's  board  of  directors,  or 
hy  an  individual  with  authority  to  act 
on  behalf  of  the  apphcant's  board  of 
directors,  of  the  foUoviring: 

(1)  Applicant  review.  Applicant  has 
reviewed  the  requirements  of  this  part 
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and.  as  required  by  this  part,  has 
provided  to  the  best  of  appUcant's 
knowledge  the  most  recent,  acciirate 
and  complete  information  available;  and 

(2)  Duty  to  supplement.  Applicant 
will  promptly  supplement  the 
application  with  any  relevant 
information  that  comes  to  applicant's 
attention  prior  to  the  Bank's  decision  on 
whether  to  approve  or  deny  the 
application,  and  if  the  Bank's  decision 
is  appealed  pursuant  to  §933.5  of  this 
pari,  prior  to  resolution  of  any  appeal  by 
the  Board. 

(b)  Digest.  The  Bank  shall  prepare  a 
written  digest  for  each  applicant  stating 
whether  or  not  the  applicant  meets  each 
of  the  requirements  in  §§  933.6  to 
Q33.1P,  of  this  part,  the  Bank's  findings 
and  the  reasons  therefor. 

(c)  Flip  The  Bank  shall  maintain  a 
membership  file  for  each  applicant  for 
at  least  three  years  after  the  Bank 
decides  whether  to  approve  or  deny 
membership  and  the  resolution  of  any 
appeal  to  the  Board.  The  membership 
file  shall  contain  at  a  minimum: 

( 1 )  Digest.  The  digest  required  by 
paragraph  (b)  of  this  section. 

(2)  Required  documents.  All 
documents  required  by  §§  933.6  to 
933.18  of  this  part,  including  those 
documents  required  to  establish  or  rebut 
a  presumption  under  this  part,  shall  be 
described  in  and  attached  to  the  digest. 
The  Bank  may  retain  in  the  file  only  the 
relevant  portions  of  the  regulatory 
financial  reports  required  by  this  piul.  If 
an  applicant's  primary  regulator  or 
appropriate  state  regulator  requires 
return  or  destniction  of  a  regulatory 
examination  report,  the  date  that  the 
report  is  returned  or  destroyed  shall  be 
noted  in  the  file. 

(3)  Additional  documents.  Any 
additional  document  submitted  by  the 
applicant,  or  otherwise  obtained  or 
generated  by  the  Bank,  concerning  the 
applicant. 

(4)  Decision  resolution.  The  decision 
resolution  described  in  §  933.3(b)  of  this 
part. 

fThe  information  ccfUection  requirements 
contained  in  this  sectH)n  have  been  approved 
by  the  Office  of  Manageipent  and  Budget 
under  control  number  306*-0004.) 

§  933.3    Decision  on  application. 

(a)  AuthorAv  The  Board  authorizes 
the  Banks  to  approve  or  deny  all 
applications  for  membership,  subject  to 
the  requirements  of  this  part.  The  Bank 
may  delegate  the  authority  to  approve 
membership  applications  only  to  a 
committee  of  the  Bank's  board  of 
directors,  the  Bank  president,  or  a  senior 
officer  who  reports  directly  to  the  Bank 
president  other  than  an  officer  with 
responsibility  for  business  development. 


(b)  Decision  resolution.  For  each 
applicant,  the  Bank  shall  prepare  a 
written  resolution  duly  adopted  by  the 
Bank's  board  of  directors,  by  a 
committee  of  the  board  of  directors,  or 
by  an  officer  with  delegated  authority  to 
approve  membership  applications.  TTie 
decision  resolution  shaJl  state: 

(1)  That  the  statements  in  the  digest 
are  accurate  to  the  best  of  the  Bank's 
knowledge,  and  are  based  on  a  diligent 
and  comprehensive  review  of  all 
available  information  identified  in  the 
digest;  and 

(2)  'The  Bank's  decision  and  the 
reasons  therefor.  Decisions  to  approve 
an  application  should  state  specifically 
that:  the  applicant  is  authorized  under 
the  laws  of  the  United  States  and  the 
laws  of  the  appropriate  state  to  become 
a  member  of,  purchase  stock  in,  do 
business  with,  and  maintain  deposits  in, 
the  Bank  to  which  the  applicant  has 
applied;  and  the  applicant  meets  all  of 
the  membership  eligibility  criteria  of  the 
Act  and  this  part. 

(c)  Action  on  applications.  The  Bank 
shall  act  on  an  apphcation  within  60 
calendar  days  of  the  date  the  Bank 
deems  the  application  to  be  complete. 
An  application  is  "complete"  when  a 
Bank  has  obtained  all  the  information 
required  by  this  part,  and  any  other 
information  the  Bank  deems  necessary, 
to  process  the  apphcation.  If  an 
application  that  was  deemed  complete 
subsequently  is  deemed  incomplete 
because  the  Bank  determines  during  the 
review  process  that  additional 
information  is  necessary  to  process  the 
application,  the  Bank  may  stop  the  60- 
day  clock  until  the  application  again  is 
deemed  complete,  and  then  resume  the 
clock  where  it  left  off.  The  Bank  shall 
notify  an  applicant  when  its  application 
is  deemed  by  the  Bank  to  be  complete. 
The  Bank  also  shall  notify  an  appficant 
if  the  60-day  clock  is  stopped,  and  when 
the  clock  is  resumed.  Within  three 
business  days  of  a  Bank's  decision  on  an 
apphcation,  the  Bank  shall  provide  the 
apphcant  and  the  Board's  Executive 
Secretary  with  a  copy  of  the  Bank's 
decision  resolution. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  niunber  3069-0004.) 

§933.4    Automatic  membership. 

[a)  Automatic  membership  for 
mandatory  members.  Any  institution 
required  by  law  to  become  a  member  of 
a  Bank  automatically  shall  become  a 
member  of  the  Bank  of  the  district  in 
which  its  principal  place  of  business  is 
located  upon  the  purchase  of  stock  in 
that  Bank  pursuant  to  §  933.20(b)(1)  of 
this  part. 
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(b)  Automatic  membership  for  certain 
charter  conversions.  An  insured 
depository  institution  member  that 
converts  from  one  charter  type  to 
another  automatically  shall  become  a 
member  of  the  Bank  of  which  the 
converting  institution  was  a  member  on 
the  effective  date  of  such  conversion, 
provided  that  the  converting  institution 
continues  to  be  an  insured  depository 
institution  and  the  assets  of  the 
institution  immediately  before  and 
immediately  after  the  conversion  are  not 
materially  different.  In  such  case,  all 
relationships  existing  between  the 
member  and  the  Bank  at  the  time  of 
such  conversion  may  continue. 

(c)  Automatic  membership  for 
transfers.  Any  member  whose 
membership  is  transferred  pursuant  to 
§  933.18(d)  of  this  part  automatically 
shall  become  a  member  of  the  Bank  to 
which  it  transfers. 

§  933.5    Appeals. 

(a)  .Appeals  by  applicants — (1)  Filing 
procedure.  Within  90  calendar  days  of 
the  date  of  a  Bank's  decision  to  deny  an 
application  for  membership,  the 
applicant  may  file  a  written  appeal  of 
the  decision  with  the  Board. 

(2)  Documents.  The  applicant's  appeal 
shall  be  addressed  to  the  Executive 
Secretary-.  Federal  Housing  Finance 
Board,  1>77  F  Street,  NW.,  Washington, 
DC  20006,  with  a  copy  to  the  Bank,  and 
shall  include  the  following  documents:, 

(i)  Bank's  decision  resolution.  A  copy 
of  the  Bank's  decision  resolution;  and 

(ii)  Basis  for  appeal  A  statement  of 
the  basis  for  the  appeal  by  the  appHcant 
vnih  sufficient  facts,  information, 
analysis  and  explanation  to  rebut  any 
applicable  presumptions  and  otherwise 
support  the  applicant's  position. 

(b)  Record  for  appeal—il)  Copy  of 
membership  file.  Upon  receiving  a  copy 
of  an  appeal,  the  Bank  whose  action  has 
been  appealed  (appellee  Bank)  shall 
provide  the  Board  with  a  copy  of  the 
apphcant's  complete  membership  file. 
Until  the  Board  resolves  the  appeal,  the 
appellee  Bank  shall  supplement  the 
materials  provided  to  the  Board  as  any 
new  materials  are  received. 

(2)  Additional  information.  The  Board 
may  request  additional  information  or 
further  supporting  arguments  from  the 
appellant,  the  appellee  Bank  or  any 
other  party  that  the  Board  deems 
appropriate. 

(c)  Deciding  appeals.  The  Board  shall 
consider  the  record  for  appeal  described 
in  paragraph  (b)  of  this  section  and  shall 
resolve  the  appeal  based  on  the 
requirements  of  the  Act  and  this  part 
within  90  calendar  days  of  the  date  the 
appeal  is  filed  with  the  Board.  In 
deciding  the  appeal,  the  Board  shall 
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apply  the  presumptions  in  this  part, 
unless  the  appellant  or  appellee  Bank 
presents  evidence  to  rebut  a 
presumption  as  provided  in  §933.17  of 
this  part. 

(The  infonnation  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

8.  Subpart  C  is  added  to  part  933  to 
read  as  follows: 

Subpart  C — Eligibility  Requirements 

§933.6    General  eligibility  requirements 

(a)  Requirements.  Any  building  and 
loan  association,  savings  and  loan 
association,  cooperative  bank, 
homestead  association,  insurance 
company,  savings  bank,  or  insured 
depository  institution,  upon  application 
satisfying  all  of  the  requirements  of  the 
Act  and  this  part,  shall  be  eligible  to 
become  a  member  of  a  Bank  if: 

(1)  It  is  duly  organized  under  the  laws 
of  any  State  or  of  the  United  States; 

(2)  It  is  subject  to  inspection  and 
regulation  imder  the  banking  laws,  or 
imder  similar  laws,  of  any  State  or  of  the 
United  States; 

(3)  It  makes  long-term  home  mortgage 
loans; 

(4)  Its  financial  condition  is  such  that 
advances  may  be  safely  made  to  it; 

(5)  The  character  of  its  management  is 
consistent  with  sound  and  economical 
home  financing;  and 

(6)  Its  home  financing  policy  is 
consistent  vdth  sound  and  economical 
home  financing. 

(b)  Additional  eligibility  requirement 
for  insured  depository  institutions.  In 
order  to  be  eligible  to  become  a  member 
of  a  Bank,  an  insiu^d  depository 
institution  applicant  also  must  have  at 
least  10  percent  of  its  total  assets  in 
residential  mortgage  loans. 

(c)  Additional  eligihility  requirement 
for  applicants  that  are  not  insured 
depository  institutions.  In  order  to  be 
eligible  to  become  a  member  of  a  Bank, 
an  applicant  that  is  not  an  insured 
depository  institution  also  must  have 
mortgage-related  assets  that  reflect  a 
commitment  to  housing  finance,  as 
determined  by  the  Bank  in  its 
discretion. 

(d)  Ineligibility.  Except  as  otherwise 
provided  in  this  part,  if  an  appHcant 
does  not  satisfy  the  requirements  of  this 
part,  the  applicant  is  ineligible  for 
membership. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§  933.7    Duly  organized  requirement 

An  apphcant  shall  be  deemed  to  be 
duly  organized  as  required  by  section 


4(a)(1)(A)  of  the  Act  and  §  933.6(a)(1)  of 
this  part,  if  it  is  chartered  by  a  state  or 
federal  agency  as  a  building  and  loan 
association,  savings  and  loan 
association,  cooperative  bank, 
homestead  association,  insurance 
company,  savings  bank  or  insured 
depository  institution. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§  933.8    Subject  to  inspection  and 
regulation  requirement. 

An  applicant  shall  be  deemed  to  be 
subject  to  inspection  and  regulation  as 
required  by  section  4(a)(1)(B)  of  the  Act 
and  §  933.6(a)(2)  of  this  part,  if,  in  the 
case  of  a  depository  institution 
applicant,  it  is  subject  to  inspection  and 
regulation  by  the  Federal  Deposit 
Insurance  Corporation,  the  Federal 
Reserve  Board,  the  National  Credit 
Union  Administration,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  or  other 
appropriate  state  jegulator,  and,  in  the 
case  of  an  insurance  company  applicant, 
it  is  subject  to  inspection  and  regulation 
by  an  appropriate  state  regulator 
accredited  by  the  National  Association 
of  Insurance  Commissioners. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§933.9    Makes  long-term  home  mortgage 
loans  requirement. 

An  applicant  shall  be  deemed  to  make 
long-term  home  mortgage  loans  as 
required  by  section  4(a)(1)(C)  of  the  Act 
and  §  933.6(a)(3)  of  this  part,  if,  based 
on  the  applicant's  most  recent 
regulatory  financial  report  filed  with  its 
primary  regulator,  the  applicant 
originates  or  purchases  long-tenp  home 
mortgage  loans. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§933.10     10  percent  requirement  for 
Insured  depository  Institution  applicants. 

An  insured  depository  institution 
applicant  shall  be  deemed  to  be  in 
compliance  with  the  10  percent 
requirement  of  section  4(a)(2)(A)  of  the 
Act  and  §  933.6(b)  of  this  part,  if,  based 
on  the  applicant's  most  recent 
regulatory  financial  report  filed  with  its 
primary  regulator,  the  applicant  has  at 
least  10  percent  of  its  total  assets  in 
residential  mortgage  loans,  except  that 
any  assets  used  to  secure  mortgage  debt 
securities  as  described  in  §  933.1{bb)(6) 
of  this  part  shall  not  be  used  to  meet 
this  requirement. 


(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004  i 

§93311     PInancial  condttion  reoj  re.Tient 

'3?  appiicants  othe'  tna*-    nsu^aoce 
compantes. 

(a)  Review  requirement.  In 
determining  whether  an  applicant  other 
than  an  insurance  company  has 
complied  with  the  financial  condition 
requirement  of  section  4(a)(2)(B)  of  the 
Act  and  §  933.6(a)(4)  of  this  part,  the 
Bank  shall  obtain  as  a  part  of  the 
membership  application  and  review 
each  of  the  following  dociunents: 

(1)  Regulatory  financial  reports.  The 
regulatory  financial  reports  filed  by  the 
applicant  with  its  primary  regulator  for 
the  last  six  calendar  quarters  and  three 
year-ends  preceding  the  date  the  Bank 
receives  the  application; 

(2)  Financial  statement.  In  order  of 
preference:  the  most  recent  independent 
audit  of  the  applicant  conducted  in 
accordance  wi\h  generally  accepted 
auditing  standards  by  a  certified  public 
accounting  firm  which  submits  a  report 
on  the  applicant;  the  most  recent 
independent  audit  of  the  applicant's 
parent  holding  company  conducted  in 
accordance  with  generally  accepted 
auditing  standards  by  a  certified  public 
accounting  firm  which  submits  a  report 
on  the  consolidated  holding  company 
but  not  on  the  applicant  separately;  the 
most  recent  Directors'  examination  of 
the  applicant  conducted  in  accordance 
with  generally  accepted  auditing 
standards  by  a  certified  public 
accounting  firm;  the  most  recent 
Directors'  examination  of  the  applicant 
perforthed  by  other  external  auditors; 
the  most  recent  review  of  the  applicant's 
financial  statements  by  external 
auditors;  the  most  recent  Compilation  of 
the  applicant's  financial  statements  by 
external  auditors;  or  the  most  recent 
audit  of  other  procedvues  of  the 
applicant; 

(3)  Regulatory  examination  report. 
The  applicant's  most  recent  available 
regulatory  examination  report  prepared 
by  its  primary  regulator  or  appropriate 
state  regulator,  a  summary  prepared  by 
the  Bank  of  the  applicant's  strengths 
and  weaknesses  as  cited  in  the 
regulatory  examination  report,  and  a 
summary  prepared  by  the  Bank  or 
applicant  of  actions  taken  by  the 
applicant  to  respond  to  examination 
weaknesses; 

(4)  Enforcement  actions.  A 
description  prepared  by  the  Bank  or 
applicant  of  any  outstanding 
enforcement  actions  against  the 
applicant,  responses  by  the  applicant, 
reports  as  required  by  the  enforcement 
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action,  and  verbal  or  written 
indications,  if  available,  from  the 
primary'  regulator  or  appropriate  state 
regulator,  whichever  is  applicable,  of 
how  the  applicant  is  complying  with  the 
terms  of  the  enforcement  action;  and 

(5)  Additional  information.  Any  other 
relevant  document  or  information 
concemmg  the  applicant  that  comes  to 
the  Bank's  attention  in  reviewing  the 
applicant  s  financial  condition. 

(b)  Standards.  An  applicant  other 
than  an  insurance  company  shall  be 
deemed  to  be  in  compliance  with  the 
financial  condition  requirement  of 
section  4(a)(2)(B)  of  the  Act  and 
§933.6(a)(4)ofthispart,  if: 

(1)  Recent  composite  regulatory 
examination  rating.  The  applicant  has 
received  a  composite  regulatory 
examination  rating  from  its  primary 
regulator  or  appropriate  state  regulator 
within  two  years  preceding  the  date  the 
Bank  receives  the  application; 

(2)  Capital  requirement.  The  appUcant 
meets  ail  of  its  minimum  statutory  and 
regulatory  capital  requirements  as 
reported  in  its  most  recent  quarter-end 
regulatory  financial  report  filed  with  its 
primary  regulator;  and 

(3)  \{jnimum  performance  standard. 
(i)  The  applicant's  most  recent 
composite  regulatory  examination  rating 
from  its  primary  regulatory  or 
appropriate  state  regulator  within  the 
past  two  years  was  '!;"  or,  was  "2"  or 
"3"  and.  based  on  the  applicant's  most 
recent  regulatory  financial  report  filed 
with  its  primary  regulator,  the  applicant 
satisfied  all  of  the  foUowring 
performance  trend  criteria: 

(A)  Earnings  The  applicant's  adjusted 
net  income  was  positive  in  four  of  the 
six  most  recent  calendar  quarters; 

(B)  Nonperformmg  assets.  The 
applicant's  nonperforming  loans,  leases 
and  securities  plus  foreclosed  and 
repossessed  real  estate,  did  not  exceed 
10  percent  of  its  performing  loans, 
leases  and  securities  plus  foreclosed  and 
repossessed  real  estate,  in  the  most 
recent  calendar  quarter;  and 

(C)  AJIowance  for  loan  and  lease 
losses.  The  applicant's  ratio  of  its 
allowance  for  loan  and  lease  losses  to 
nonperforming  loans,  leases  and 
securities  was  60  percent  or  greater 
during  4  of  the  6  most  recent  calendar 
quarters 

(ii)  For  applicants  that  are  not 
required  to  report  financial  data  to  their 
primary  regulator  on  a  quarterly  basis, 
the  information  required  in  paragraph 
(b)(3)(i)  of  this  section  may  be  reported 
on  a  semiannual  basis. 

(c)  Eligible  collateral  not  considered. 
The  availability  of  sufficient  eligible 
collateral  to  secure  advances  to  the 
applicant  is  presumed  and  shall  not  be 
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considered  in  determining  whether  an 
apphcant  is  in  the  financial  condition 
required  by  section  4(a)(2)(B)  of  the  Act 
and  §  933.6(a)(4)  of  this  part. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§  933. 1 2    Character  of  managanrYent 
requirement. 

An  applicant  shall  be  deemed  to  be  in 
compliance  with  the  character  of 
management  requirement  of  section 
4(a)(2)(C)  of  the  Act  and  §  933.6(a)(5)  of 
this  part,  if  the  applicant  provides  to  the 
Bank  an  unqualified  written 
certification  duly  adopted  by  the 
applicant's  board  of  directors,  or  by  an 
individual  with  authority  to  act  on 
behalf  of  the  applicant's  board  of 
directors,  that: 

(a)  Enforcement  actions.  Neither  the 
applicant  nor  any  of  its  directors  or 
senior  officers  is  subject  to,  or  operating 
imder,  any  enforcement  action 
instituted  by  its  primary  regulator  or 
appropriate  state  regtolator; 

(b)  Criminal,  civil  or  administrative 
proceedings.  Neither  the  applicant  nor 
any  of  its  directors  or  senior  officers  has 
been  the  subject  of  any  criminal,  civil  or 
administrative  proceedings  reflecting 
upon  creditworthiness,  business 
judgment,  or  moral  turpitude  since  the 
most  recent  regulatory  examination 
report;  and 

(c)  Criminal,  civil  or  administrative 
monetary  liabilities,  lawsuits  or 
judgments.  There  are  no  known 
potential  criminal,  civil  or 
administrative  monetary  liabihties, 
material  pending  lawsuits,  or 
unsatisfied  judgments  against  the 
appUcant  or  any  of  its  directors  or 
senior  officers  since  the  most  recent 
regulatory  examination  report,  that  are 
significant  to  the  applicant's  operations. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§  933.13    Home  financing  policy 
requirement 

(a)  Standard.  An  apphcant  shall  be 
deemed  to  be  in  compliance  with  the 
home  financing  policy  requirement  of 
section  4(a)(2)(C)  of  the  Act  and 

§  933.6(a)(6)  of  this  part,  if  the  applicant 
has  received  a  Community 
Reinvestment  Act  (CRA)  rating  of 
"Satisfactory"  or  better  on  its  most 
recent  formal,  or  if  unavailable,  informal 
or  preliminary,  CRA  performance 
evaluation. 

(b)  Written  justification  required.  An 
apphcant  that  is  not  subject  to  the  CRA 
shall  file  as  part  of  its  apphcation  for 


membership  a  written  justification 
acceptable  to  the  Bank  of  how  and  why 
the  apphcant's  home  financing  policy  is 
consistent  with  the  Bank  System's 
housing  finance  mission. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004  ) 

§  933.14    De  novo  insured  depository 
institution  applicants. 

(a)  .Mewly  chartered  applicants  that 
have  not  commenced  operations — (1) 
Duly  organized,  subject  to  inspection 
and  regulation,  financial  condition  and 
character  of  management  requirements. 
An  insured  depository  institution 
flnnlirant  that  is  newjv  chartered  and 
has  not  yet  commenced  operations,  is 
deemed  to  meet  the  requirements  of 
§§933.7,  933.8,  933.11  and  933.12  of 
this  part. 

(2)  Mo^es  long-term  home  mortgage 
loans  requirement.  The  applicant  shall 
be  deemed  to  make  long-term  home 
mortgage  loans  as  required  by  §  933.9  of 
this  part,  if  it  has  filed  as  part  of  its 
application  for  membership  a  written 
justification  acceptable  to  the  Bank  of 
how  its  home  financing  credit  policy 
and  lending  practices  will  include 
originating  or  purchasing  long-term 
home  mortgage  loans. 

(3)  10  percent  requirement.  The 
applicant  shall  have  until  one  year  after 
commencing  its  initial  business 
operations  to  meet  the  10  percent 
reouirement  of  §933.10  of  this  part. 

(4)  Home  financing  policy 
requirement — (i)  Conditional  approval. 
An  applicant  that  has  not  received  its 
first  formal,  or  if  unavailable,  informal 
or  preliminary,  Commimity 
Reinvestment  Act  (CRA)  i>erformance 
evaluation,  shall  be  conditionally 
deemed  to  be  in  compliance  with  the 
home  financing  poUcy  requirement  of 
section  4(a)(2)(C)  of  the  Act  and 

§  933.6(a)(6)  of  this  part,  if  the  applicant 
has  filed  as  part  of  its  application  for 
membership  a  written  justification 
acceptable  to  the  Bank  of  how  and  why 
its  home  financing  credit  policy  and 
lending  practices  will  meet  the  credit 
needs  of  its  community.  An  applicant 
that  receives  such  conditional 
membership  approval  is  subject  to  the 
stock  purchase  requirements  of  §  933.20 
of  this  part  and  the  advances  provisions 
of  12  CFR  part  935. 

(ii)  Approval.  The  applicant  shall  be 
deemed  to  be  in  compliance  with  the 
home  financing  policy  requirement  of 
section  4(a)(2)(C)  of  the  Act  and 
§  933.6(a)(6)  of  this  part  upon  receipt  by 
the  Bank  of  evidence  from  the  applicant 
that  it  received  a  CRA  rating  of 
"Satisfactory  '  or  better  on  its  first 
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formal,  or  if  unavailable,  informal  or 
preliminary,  CRA  performance 
evaluation. 

(iii)  Conditional  approval  deemed 
null  and  void.  If  the  applicant's  first 
such  CRA  rating  is  "Needs  to  Improve" 
or  "Substantial  Non-Compliance,"  the 
applicant  shall  be  deemed  to  be  in 
noncompliance  with  the  home  financing 
policy  requirement  of  section  4(a)(2)(C) 
of  the  Act  and  §  933.6(a)(6)  of  this  part, 
subject  to  rebuttal  by  the  applicant 
under  §  933.17(f)  of  this  part,  and  its 
conditional  membership  approval  is 
deemed  null  and  void. 

(iv)  Treatment  of  outstanding 
advances  and  Bank  stock.  If  the 
applicant's  conditional  membership 
approval  is  deemed  null  and  void 
pursuant  to  paragraph  (a)(4)(iii)  of  this 
section,  the  hquidation  of  any 
outstanding  indebtedness  owed  by  the 
applicant  to  the  Bank  and  redemption  of 
stock  of  such  Bank  shall  be  carried  out 
in  accordance  with  §  933.29  of  this  part. 

(b)  Newly  chartered  applicants  that 
have  recently  commenced  operations. 
An  insured  depository  institution 
applicant  that  is  newly  chartered  and 
has  commenced  operations,  is  subject  to 
the  requirements  of  §§  933.7  to  933.13  of 
this  part  except  as  provided  in  this 
paragraph  (b). 

(1)  10  percent  requirement.  The 
applicant  shall  have  until  one  year  after 
commencing  its  initial  business 
operations  to  meet  the  10  percent 
requirement  of  §  933.10  of  this  part. 

(2)  Financial  condition  requirement. 
(i)  Regulatory  financial  reports.  For 
purposes  of  §  933.11(a)(1)  of  this  part,  if 
the  applicant  has  not  yet  filed  regulatory 
financial  reports  with  its  primary 
regulator  for  the  last  six  calendar 
quarters  and  three  year-ends  preceding 
the  date  the  Bank  receives  the 
appUcation,  the  appficant  shall  provide 
any  regulatory  financial  reports  that  it 
has  filed  with  its  primary  regulator. 

(ii)  Recent  composite  regulatory  . 
examination  rating.  For  purposes  of 
§  933.11(b)(1)  and  (3)  of  this  part,  if  the 
applicant  has  not  yet  received  a 
composite  regulatory  examination  rating 
from  its  primary  regulator  or 
appropriate  state  regulator,  the 
applicant  shall  provide  a  preliminary  or 
informal,  written  composite  regulatory 
examination  rating,  if  available,  from  its 
primary  regulator  or  appropriate  state 
regulator. 

(iii)  Performance  trend  criteria.  If  the 
applicant  has  not  yet  filed  regulatory 
financial  reports  with  its  primary 
regulator  for  the  last  six  calendar 
quarters  preceding  the  date  the  Bank 
receives  its  application  for  membership, 
the  applicant  need  not  meet  the 


performance  trend  criteria  in 
§933.11(b)(3)(i)(A)  to  (C)  of  this  part,  if: 

(A)  Reports  for  three  quarters.  The 
applicant  has  filed  regulatory  financial 
reports  with  its  primary  regulator  for  at 
least  three  calendar  quarters  of 
operation;  and 

(B)  Business  plan  compliance.  The 
Bank  determines  that  the  applicant  is  in 
substantial  compliance  with  the  terms 
of  its  regulatory  business  plan. 

(3)  Home  financing  policy 
requirement.  For  purposes  of  §  933.13  of 
this  part,  an  applicant  that  has  not 
received  its  first  formal,  or  if 
unavailable,  informal  or  preliminary, 
CRA  performance  evaluation,  is  subject 
to  the  home  financing  policy 
requirements  of  paragraph  (a)(4)  of  this 
section. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§933.15    Recent  merger  or  acquisition 
applicants. 

An  applicant  that  merged  with  or 
acquired  another  institution  prior  to  the 
date  the  Bank  receives  its  application 
for  membership  is  subject  to  the 
requirements  of  §§  933.7  to  933.13  of 
this  part  except  as  provided  in  this 
section. 

(a)  Financial  condition  requirement — 
(i)  Regulatory  financial  reports.  For 
purposes  of  §933. 11(a)(1)  of  this  part, 
an  applicant  that,  as  a  result  of  a  merger 
or  acquisition  preceding  the  date  the 
Bank  receives  its  application  for 
membership,  has  not  yet  filed  regulatory 
financial  reports  with  its  primary 
regulator  for  the  last  six  calendar 
quarters  and  three  year-ends  preceding 
such  date,  shall  provide  any  regtilatory 
financial  reports  that  the  applicant  has 
filed  with  its  primary  regulator. 

(ii)  Performance  trend  criteria.  For 
purposes  of  §933.11(b)(3)(i)(A)  to  (C)  of 
this  part,  an  applicant  that,  as  a  result 
of  a  merger  or  acquisition  preceding  the 
date  the  Bank  receives  its  application 
for  membership,  has  not  yet  filed 
combined  regulatory  financial  reports 
with  its  primary  regulator  for  the  last  six 
calendar  quarters  preceding  such  date, 
shall  provide  pro  forma  combined 
financial  statements  for  those  calendar 
quarters  in  which  actual  combined 
regulatory  financial  reports  are 
unavailable. 

(b)  Home  financing  policy 
requirement.  For  purposes  of  §  933.13  of 
this  part,  an  applicant  that,  as  a  result 
of  a  merger  or  acquisition  preceding  the 
date  the  Bank  receives  its  application 
for  membership,  has  not  received  its 
first  formal,  or  if  unavailable,  informal 
or  preliminary.  Community 


Reinvestment  Act  performance 
evaluation,  shall  file  as  part  of  its 
appUcation  a  written  justification 
acceptable  to  the  Bank  of  how  and  why 
the  applicant's  home  financing  credit 
poUcy  and  lending  practices  will  meet 
the  credit  needs  of  its  community. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004  ] 

§933.16    Financial  conoitiop  requirement 
for  Insurance  company  aopllcants. 

An  insurance  company  applicant 
shall  be  deemed  to  meet  the  financial 
condition  requirement  of  section 
4(a)(2)(B)  of  the  Act  and  §  933.6(a)(4)  of 
this  part,  if,  based  on  the  information 
contained  in  the  applicant's  most  recent 
regulatory  financial  report  filed  vdth  its 
primary  regulator,  the  applicant  meets 
all  of  its  minimum  statutory  and 
regulatory  capital  requirements  and  the 
capital  standards  established  by  the 
National  Association  of  Insurance 
Commissioners. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  3069-0004.) 

§  933.1 7    Rebuttable  presumptions. 

(a)  Rebutting  presumptive 
compliance.  TTie  presumption  that  an 
applicant  meeting  the  requirements  of 
§§  933.7  to  933.16  of  this  part  is  in 
compliance  with  section  4(a)  of  the  Act 
and  §  933.6  (a)  and  (b)  of  this  part,  may 
be  rebutted,  and  the  Bank  may  deny 
membership  to  the  appUcant,  if  the 
Bank  obtains  substantial  evidence  to 
overcome  the  presimiption  of 
compliance. 

(b)  Rebutting  presumptive 
noncompliance.  The  presimiption  that 
an  applicant  not  meeting  a  particular 
requirement  of  §§933.8,  933.11,  933.12. 
933.13,  or  933.16  of  this  part  is  in 
noncompliance  with  section  4(a)  of  the 
Act  and  §  933.6(a)  (2),  (4).  (5)  or  (6)  of 
this  part,  may  be  rebutted,  and  the 
applicant  shall  be  deemed  to  meet  such 
requirement,  if  the  applicable 
requirements  in  this  section  are 
satisfied. 

(c)  Presumptive  noncompliance  by 
insurance  company  applicant  with 
"subject  to  inspection  and  regulation" 
requirement  of  §933.8.  If  an  insurance 
company  applicant  is  not  subject  to 
inspection  and  regulation  by  an 
appropriate  state  regulator  accredited  by 
the  National  Association  of  Insurance 
Commissioners  (NAIC),  as  required  by 

§  933.8  of  this  part,  the  applicant  or  the 
Bank  shall  prepare  a  written 
justification  that  provides  substantial 
evidence  acceptable  to  the  Bank  that  the 
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applicant  is  subject  to  inspection  and 
regulation  as  required  by  §  933.6(a)(2)  of 
this  part,  notwithstanding  the  lack  of 
NAIC  accreditation. 

(d)  Presumptive  noncompliance  with 
financial  condition  requirements  of 
§§  933. 1 1  and  933.16— {1)  Applicants 
other  than  insurance  companies.  For 
applicants  other  than  insuremce 
companies,  in  the  case  of  an  applicant's 
lack  of  a  composite  reKulatory 
examination  rating  within  the  two-year 
period  required  by  §  933.11(b)(1)  of  this 
part,  a  variance  from  the  rating  required 
by  §933.nfb)(3)(i)  of  this  part,  or  a 
variance  from  a  performance  trend 
cntenon  required  by  §  933.11(b)(3)(i)  of 
this  part,  the  applicant  or  the  Bank  shall 
prepare  a  written  justification  pertaining 
to  such  requirement  that  provides 
substantial  evidence  acceptable  to  the 
Bank  that  the  applicant  is  in  the 
financial  condition  required  by 
§  933.6(a)(4)  of  this  part, 
notwithstanding  the  lack  of  rating  or 
vanance 

( 2  j  Insurance  company  applicants.  In 
the  case  of  an  insurance  company 
apphcant's  variance  from  a  capital 
requirement  or  standard  of  §  933.16  of 
this  part,  the  applicant  or  the  Bank  shall 
prepare  a  written  justification  pertaining 
to  such  requirement  or  standard  that 
provides  substantial  evidence 
acceptable  to  the  Bank  that  the 
applicant  is  in  the  financial  condition 
required  by  §933. 6(a)(4)  of  this  part, 
notwithstanding  the  variance. 

(e)  Presumptive  noncompliance  with 
character  of  management  requirement 
of  §933. 12— {1]  Enforcement  actions.  If 
an  applicant  or  any  of  its  directors  or 
senior  officers  is  subject  to,  or  operating 
under,  any  enforcement  action 
instituted  by  its  primary  regulator  or 
appropriate  state  regulator,  the 
appHcant  shall  provide  or  the  Bank 
shall  obtain: 

(i)  Regulator  confirmation.  Written  or 
verbal  confirmation  fi-om  the  apphcant's 
primary  regulator  or  appropriate  state 
regulator,  whichever  is  appUcable,  that 
the  apphcant  or  its  directors  or  senior 
officers  are  in  substantial  compfiance 
with  all  aspects  of  the  enforcement 
action;  or 

(ii)  Written  analysis.  A  written 
analysis  acceptable  to  the  Bank 
indicating  that  the  apphcant  or  its 
directors  or  senior  officers  are  in 
substantial  compUance  with  all  aspects 
of  the  enforcement  action.  The  written 
analysis  shall  state  each  action  the 
applicant  or  its  directors  or  senior 
officers  are  required  to  take  by  the 
enforcement  action,  the  actions  actually 
taken  by  the  applicant  or  its  directors  or 
senior  officers,  and  whether  the 
applicant  regards  this  as  substantial 
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compUance  with  all  aspects  of  the 
enforcement  action. 

(2)  Criminal,  civil  or  administrative 
proceedings.  If  an  applicant  or  any  of  its 
directors  or  senior  officers  has  been  the 
subject  of  any  criminal,  civil  or 
administrative  proceedings  reflecting 
upon  creditworthiness,  business 
judgment,  or  moral  turpitude  since  the 
most  recent  regulatory  examination 
report,  the  applicant  shall  provide  or  the 
Bank  shall  obtain: 

(i)  Regulator  confirmation.  Written  or 
verbal  confirmation  fi-om  the  applicant's 
primary  regulator  or  appropriate  state 
regulator  that  the  proceedings  will  not 
likely  result  in  enforcement  action;  or 

(ii)  Written  analysis.  A  written 
analysis  acceptable  to  the  Bank 
indicating  that  the  proceedings  will  not 
likely  result  in  enforcement  action.  The 
written  analysis  shall  state  the  severity 
of  the  charges,  and  any  mitigating  action 
taken  by  the  apphcant  or  its  directors  or 
senior  officers. 

(3)  Criminal,  civil  or  administrative 
monetary  liabilities,  lawsuits  or 
judgments.  If  there  are  any  known 
potential  criminal,  civil  or 
administrative  monetary  liabiUties, 
material  pending  lawsuits,  or 
unsatisfied  judgments  against  the 
apphcant  or  any  of  its  directors  or 
senior  officers  since  the  most  recent 
regulatory  examination  report,  that  are 
significant  to  the  apphcant's  operations, 
the  apphcant  shall  provide  or  the  Bank 
shall  obtain: 

(i)  Regulator  confirmation.  Written  or 
verbal  confirmation  fi-om  the  apphcant's 
primary  regulator  or  appropriate  state 
regulator  that  the  Uabilities,  lawsuits  or 
judgments  will  not  likely  cause  the 
apphcant  to  fall  below  its  appUcable 
capital  requirements  set  forth  in 
§§  933.11(b)(2)  and  933.16  of  this  part; 
or 

(ii)  Written  analysis.  A  vmtten 
analysis  acceptable  to  the  Bank 
indicating  that  the  UabiUties,  lawsuits  or 
judgments  will  not  likely  cause  the 
apphcant  to  fall  below  its  applicable 
capital  requirements  set  forth  in 
§§  933.11(b)(2)  and  933.16  of  this  part. 
The  written  analysis  shaU  state  the 
likelihood  of  the  apphcant  or  its 
directors  or  senior  officers  prevailing, 
and  the  financial  consequences  if  the 
apphcant  or  its  directors  or  senior 
officers  do  not  prevail. 

(f)  Presumptive  noncompliance  with 
home  financing  policy  requirements  of 
§§933.13,  933.14(a)(4).  and 
933.14(b)(3).  If  an  applicant  received  a 
"Substantial  Non-Compliance"  rating 
on  its  most  recent  formal,  or  if 
imavailable,  informal  or  preUminary, 
Community  Reinvestment  Act  (CRA) 
performance  evaluation,  or  a  "Needs  to 


Improve"  CRA  rating  on  its  most  recent 
formal,  or  if  unavailable,  informal  or 
preliminary,  CRA  performance 
evaluation  and  a  CRA  rating  of  "Needs 
to  Improve"  or  better  on  any 
immediately  preceding  CRA 
performance  evaluation,  the  applicant 
shall  provide  or  the  Bank  shall  obtain: 

(1)  Regulator  confirmation  Written  or 
verbal  confirmation  from  the  applicant's 

nrirnsTT.'  rpoiilatnr  of  tVio  ar\nlii~Qn»'c 

recent  satisfactory  CRA  performance, 
including  any  corrective  action  that 
substantially  improved  upon  the 
deficiencies  cited  in  the  most  recent 
CRA  performance  evaluation(s);  or 

(2)  Written  analysis.  A  written 
analysis  acceptable  to  the  Bank 
demonstrating  mat  the  CRA  rating  is 
unrelated  to  home  financing,  and 
providing  substantial  evidence  of  how 
and  why  the  applicant's  home  financing 
credit  poUcy  and  lending  practices  meet 
the  credit  needs  of  its  community. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  306»-O004.) 

§933.18    Determination  of  appropriate 
Bank  district  for  membership. 

(a)  Eligibility.  (1)  An  institution 
eligible  to  become  a  member  of  a  Bank 
under  the  Act  and  this  part  may  become 
a  member  only  of  the  Bank  of  the 
district  in  which  the  institution's 
principal  place  of  business  is  located, 
except  as  provided  in  paragraph  (a)(2)  of 
this  section. 

(2)  An  institution  eligible  to  become 
a  member  of  a  Bank  under  the  Act  and 
this  part  may  become  a  member  of  the 
Bank  of  a  district  adjoining  the  district 
in  which  the  institution's  principal 
place  of  business  is  located,  if 
demanded  by  convenience  and  then 
only  with  the  approval  of  the  Board. 

(b)  Principal  place  of  business.  Except 
as  otherwise  designated  in  accordance 
with  this  section,  the  principal  place  of 
business  of  an  institution  is  the  state  in 
which  the  institution  maintains  its 
home  office  established  as  such  in 
conformity  with  the  laws  under  which 
the  institution  is  organized. 

(c)  Designation  of  principal  place  of 
business.  (1)  A  member  or  an  applicant 
for  membership  may  request  in  writing 
to  the  Bank  in  the  district  where  the 
institution  maintains  its  home  office 
that  a  state  other  than  the  state  in  which 
it  maintains  its  home  office  be 
designated  as  its  principal  place  of 
business  Within  90  calendar  days  of 
receipt  of  such  written  request,  the 
board  of  directors  of  the  Bank  in  the 
district  where  the  institution  maintains 
its  home  office  shall  designate  a  state 
other  than  the  state  where  the 
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institution  maintains  its  home  office  as 
the  institutions  prmcipal  place  of 
business,  provided  all  of  the  following 
criteria  are  satisfied: 

(i)  At  least  80  percent  of  the 
institution's  accounting  books,  records 
and  ledgers  are  maintained,  located  or 
held  in  such  designated  state:    » 

(ii)  A  majority  of  meetings  of  the 
institution's  board  of  directors  and 
constituent  committees  are  uuuducted 
in  such  designated  state;  and 

(iii)  A  majority  of  the  institution's  five 
highest  paid  officers  have  their  place  of 
employment  located  in  such  designated 
state. 

(2)  Written  notice  of  a  designation 
made  pursuant  to  paragraph  (c)(1)  of 
this  section  shall  be  sent  to  the  Bank  in 
the  district  containing  the  designated 
state,  the  Board  and  the  institution. 

(3)  The  notice  of  designation  made 
pursuant  to  paragraph  (c)(1)  of  this 
section  shall  include  the  state 


designated  as  the  principal  place  of 
business  and  the  resulting  Bank  to  * 
which  membership  will  be  transferred. 

(4)  If  the  board  of  directors  of  the 
Bank  in  the  district  where  the 
institution  maintains  its  home  office 
fails  to  make  the  designation  requested 
by  the  member  or  applicant  pursuant  to 
paragraph  (c)(1)  of  this  section,  then  the 
member  or  applicant  may  request  in 
writing  that  the  Board  make  the 
designation. 

(d)  Transfer  of  membership.  (1)  No 
transfer  of  membership  from  one  Bank 
to  another  Bank  shall  take  effect  until 
the  Banks  involved  reach  agreement  on 
a  method  of  orderly  transfer. 

(2)  In  the  event  tnat  the  Banks 
involved  fail  to  agree  on  a  method  of 
orderly  transfer,  the  Board  shall 
determine  the  conditions  under  which 
the  transfer  shall  take  place. 

(e)  Effect  of  transfer  A  transfer  of 
membership  pursuant  to  this  section 

Remove 

§§  933.2(c)  or  933.3,  §  9332(d)  _ 

§9332(d)  

§933.7(a).  §933.18(d) 

§933.7(3)  - 

§933.7(a) 

§  933. 1 6  

§9332 

§933.7(a)  „ 

§933.16  

§  933.1 6 - 

§  93a  1 6  

§933.16  

§§933.13,     933.14     or     933.15.     §933.15. 
§§933.1 1(b),  or  933.12(d)(3). 

§933.13  „ 

§933.5  - 

§9332(d) 

§  933.9(b)(1 )  - „ 


shall  be  effective  for  all  purposes 
including  directorial  representation 
under  section  7(c)  of  the  Act.  12  U.S.C. 
1427(c).  and  §932.11  of  this  chapter,  but 
shall  not  be  subject  to  the  provisions  on 
termination  of  membership  set  forth  in 
section  6  of  the  Act.  12  U.S.C.  1426,  or 
§§933.26.  933.27  and  933.29  of  this 
part,  including  the  restriction  on 
reacquiring  Bank  membership  set  forth 
in  §  933.30  of  this  part. 

(The  information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  306d-O0O4.) 

9.  In  the  list  below,  for  each  newly 
designated  section  indicated  in  the  left 
column,  remove  the  reference  indicated 
in  the  middle  column  from  where  it 
appears  and  add  the  reference  indicated 
in  the  right  column: 


Section 

933.20(b)(1 ) 

933.20(b)(2)  

933.22(b)(1 )  -... 

933.23  

93324(a)(2) 

933.24(b)(2) 

93325(c) 

93325(d)(2)  (iij  (A)  aiid  (B),  arid  (iii) 

93325(d)(3)  

93326(c)  

93327(e) 

933.28(b) 

933.29(a)(1 )  

933.30  Introductory  text 

933.30(a)  

933.30(b) 

933.31  (d)  


Add 


§933.3,  §  933.4(a). 

§  933.4(a). 

§933.20(3),  § 933.31(d). 

§  93320(a). 

§  93320(a). 

§93329. 

Subparts. 

§  93320(a). 

§933.29. 

§93329. 

§933.29. 

§933.29. 

§§933.26.     933.27     or     933.28, 

§§  93324(b)  or  93325(d)(3). 
§93326. 
§933.18. 
§  933.4(a). 
§  933.22(b)(1). 


§93328. 


Dated:  August  2, 1996. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison. 
Chairman. 

[FR  Doc.  96-20487  Filed  8-15-96;  8:45  am] 
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DEPARTMENT  OP  TRANSPORTATION 
Federal  Aviatic""  Administralion 

'4  CFR  Pa^  39 

^DocKet  Nc  9S-NM'  ' t»-AD,  Amenanent 
39-«663    AD  96---2'"20' 

°iN  2'20--AA6A 

iirworthiness  Directives:  Lock^^eed 
Modei  382,  382B   382E    382^    anc  i52G 
Series  Airplanes 

4  3£NCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  that  appeared  in 
airworthiness  directive  (AD)  96-12-20, 
amendment  39-9663,  that  was 
published  in  the  Federal  Register  on 
June  10, 1996  (61  FR  29279).  This  AD 
is  appUcable  to  certain  Lockheed  Model 


382,  382B,  382E,  382F,  and  382G  series 
airplanes.  Among  other  things,  it 
requires  visual  inspections  to  detect 
loose,  missing,  or  deformed  fasteners  in 
the  upper  truss  mounts  of  certain 
engines.  This  action  corrects  a  reference 
to  the  outboard  and  inboard  engines, 
which  should  have  referred  to  the 
outboard  and  inboard  truss  mounts. 

DATES:  Effective  July  15,  1996. 

The  incorporation  by  reference  of 
certain  pubUcations  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
July  15,  1996  (61  FR  29279,  June  10, 
1996). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
ACE-116A,  Flight  Test  Branch,  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  Suite  2-160,  1701  Columbia 
Avenue,  College  Park,  Georgia  30337- 
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2748;  telephone  (404)  305-7367;  fax 

(404) 305-7348 

SUPPLEMENTARY  INFORMATION:  On  June  3, 
V>9h,  the  F.-'l.A  issued  AD  96-12-20, 
amendment  39-9663;  (61  FR  29279. 
June  10,  1996),  to  require  visual 
inspections  to  detect  loose,  missing,  or 
deformed  fasteners  in  the  upper  truss 
mounts  of  certain  engines,  inspections 
to  detect  cracking  in  the  associated 
tangs,  and  replacement  of  cracked  parts. 
That  AD  also  requires  repetitive 
ultrasonic  inspections  of  the  upper  tang 
and  replacement  of  cracked  parts. 
Additionally,  that  AD  provides  an 
optional  terminating  action  for  the 
repetitive  inspections. 

As  published,  paragraph  ldj(2)  of  that 
AD  refers  to  "truss  mounts  in  the  No.  1 
outboard  engine"  and  refers  to  "truss 
mounts  of  the  No.  4  inboard  engine." 
However,  the  correct  references  should 
have  been  to  "outboard  truss  mounts  of 
the  No.  1  engine"  and  "inboard  truss 
mounts  of  the  No.  4  engine."  In  all  other 
respects,  as  well  as  in  other  references 
to  these  items  in  the  AD,  the  originally- 
issued  AD  is  correct. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  the  AD  remains 
July  15,  1996. 

Accordingly,  the  final  rule  document 
(FR  Doc.  96-14383),  which  was 
published  on  June  10,  1996,  at  61  FR 
29279.  is  corrected  as  follows: 

Sec.  39.13    (Corrected] 

On  page  29282,  in  the  first  column, 
the  te.xt  of  paragraph  (d)(2)  of  AD  96- 
12-20.  amendment  39-9663,  is 
corrected  to  read  ac  follows: 

•  •        «        •        • 

(d)  •  *  • 
(D*  *  * 

(2)  Replace  the  truss  mount  assembly 
with  part  number  360013-31  or 
subsequent  (for  the  outboard  truss 
mounts  of  the  No.  1  engine),  or  part 
number  360017-31  or  subsequent  (for 
the  inboard  truss  mounts  of  the  No.  4 
engine),  as  applicable,  in  accordance 
with  SMP  583.  Such  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

•  •        *        »        * 

Issued  in  Renton,  Washington,  on  August 
9.  1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-20872  Filed  8-15-96;  8:45  am] 

BILUNQ  CODE  4nO-13-U 


UMI 


14CPR  »art73 

[Airspace  Docket  No.  96-ASW-16] 

RIN  2120-AA66 

Changes  to  Restricted  Areas  R-6302A, 
B,  C,  D,  and  E,  Fort  Hood,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the 
internal  boundary  of  Restricted  Area 
6302  (R-6302).  Fort  Hood.  Texas  (TX). 
Specifically,  subareas  R-6302C  and  R- 
6302D  are  realigned  to  better 
accommodate  training  requirements 
•■n^Ae  simu«MmoousAy  providing 
airspace  for  instrument  approaches  to 
Runway  15,  Gray  Army  Air  Field  (AAF), 
TX.  Additionally,  the  using  agency  for 
all  subareas  of  R-6302  will  be 
standardized  to  read:  "U.S.  Army, 
Commander,  III  Corps,  Fort  Hood,  TX." 
EFFECTIVE  DAT»::  0901  UTC,  October  10. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Brown,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  the  early  1960's.  R-6302  was 
established  as  a  gujinery  range  for  the 
U.S.  Army.  Since  its  establishment, 
many  refinements  have  been  made  to 
the  restricted  area  to  reflect  changing 
requirements  as  well  as  administrative 
changes.  The  latest  refinement  occurred 
on  July  20, 1995,  when  the  FAA 
published  a  final  rule  (60  FR  37331), 
redefining  the  vertical  limits  of  R-6302B 
and  the  horizontal  limits  of  R-6302E. 
These  changes,  effective  September  14, 
1995,  were  instituted  as  part  of  the 
Dallas/Fort  Worth  Metroplex  Plan. 

As  a  result  of  a  recent  review  of  R- 
6302  airspace,  the  U.S.  Army  requested 
that  the  FAA  take  action  to  change  the 
boundary  separating  two  subareas  in  R- 
6302  to  enhance  traffic  management  and 
increase  the  efficiency  of  the  airspace 
contained  in  R-6302.  Currently, 
participating  aircraft  operating  within 
R-6302D  also  use  R-6302C;  however, 
only  the  northwest  comer  of  R-6302C  is 
normally  used  for  this  training.  When 
R-6302C  is  active,  aircraft  cannot 
conduct  instrument  approaches  to 
Rim  way  15  at  Gray  AAF  because  the 
airspace  contained  in  R-6302C  is 
required  for  the  approach.  This  action 
incorporates  the  northwestern  comer  of 


R-6302C  into  R-6302D.  allowing  both 
militarv-  training  in  R-6302D  and 
sufficient  airspace  for  instrument 
approaches  to  Gray  AAF  to  occur 
simultaneously.  Additionally,  the  U.S. 
.\rmy  requested  that  the  using  agency 
for  R-6302  be  changed  to  reflect  the 
current  okain-of-command  at  Fort  Hood 
TX. 

The  Rule 

This  rule  amends  Title  14  of  the  Code 
of  Federal  Regulations  part  73  (14  CFR 
part  73)  by  redefining  the  boundary 
separating  R-6302C  and  R-6302D  to 
enable  more  efficient  use  of  airspace. 
Additionally,  the  using  agency  for  all 
subareas  of  R-6302  wall  read:  "U.S. 
Armv,  Commander,  iu  Corps.  Fort 
Hood.TX." 

Since  this  action  simply  redefines  the 
subdivision  of  an  existing  restricted  area 
and  amends  the  published  using  agency. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularlv  interested.  This 
amendment  will  not  change  the  external 
boimdary  of.  or  activities  within.  R- 
6302.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Section  73.63  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8C 
dated  June  29.  1995. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationsdly 
current.  It.  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  mle  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  .Act. 

Environmental  Review 

This  action  redefines  the  intemal 
boundary  separating  R-6302C  and  R- 
6302D  to  enable  more  efficient  use  of 
airspace,  and  amends  the  published 
using  agency.  There  are  no  changes  to 
air  traffic  control  procedures  or  routes 
as  a  result  of  this  action.  Additionally, 
this  action  does  not  change  the  external 
boundary  of,  or  the  activities  conducted 
within,  the  restricted  airspace. 
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Therefore,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures  under  FAA  Order  1050. ID, 
"Policies  and  Procedures  for 
Considering  Environmental  Impacts," 
and  the  National  Environmental  Policy 
Act. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  PR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

§  73.63    [Amended] 

2.  Section  73.63  is  amended  as 
follows: 

R-6302A  Fort  Hood,  TX  [Amended  i 

By  removing  the  current  using  agency 
and  substituting  the  following:  Using 
agency.  U.S.  Army,  Commander,  III 
Corps,  Fort  Hood,  TX. 

R-6302B  Fort  Hood,  TX  [Amended] 

By  removing  the  current  using  agency 
and  substituting  the  following:  Using 
agency.  U.S.  Army,  Commander,  III 
Corps,  Fort  Hood,  TX. 

R-6302C  Fort  Hood,  TX  [Amended] 

By  removing  the  current  boundaries 
and  using  agency  and  substituting  the 
following: 

Boimdaries.  Beginning  at  lat. 
31"'09'01"N.,  long.  97°45'01"W.;  to  lat. 
31''09'01"N.,  long.  97''55'01"W.;  to  lat. 
3in6'01"N.,  long.  97'54'01"W.;  to  lat. 
31''14'15'TM.,  long.  97''50'33"W.;  to  lat. 
31''10'01"N.,  long.  97''48'01"W.;  to  the 
point  of  beginning. 

Using  agency.  U.S.  Army. 
Commander.  IH  Corps,  Fort  Hood.  TX. 

R-6302D,  Fort  Hood,  TX  [Amended] 

By  removing  the  current  boundaries 
and  using  agency  and  substituting  the 
following: 

Boundaries.  Beginning  at  lat. 
31°14'15"N.,  long.  97°50'33"W.;  to  lat. 
31''16'01"N.,  long.  97''54'01"W.;  to  lat. 
31''19'01"N.,  long.  97°51'01"W.;  to  lat. 
31''24'01"N.,  long.  97°48'01"W.;  to  lat. 
31°23'01"N.,  long.  97°43'01"W.;  to  lat. 
31"'22'08"N.,  long.  97''41'56"W.;  to  lat. 
31''22'09"N.,  long.  97''43'27"W.;  to  lat. 
31°20'00"N..  long.  97"'45'23"W.;  to  lat. 
31''18'23"N.,  long.  97°45'43"W.;  to  lat. 
31'18'25"N..  long.  97''48'48"W.;  to  the 
point  of  beginning. 


Using  agency.  U.S.  Army, 
Commander.  Ill  Corps,  Fort  Hood,  TX. 

R-6302E,  Fort  Hood,  TX  [Amended] 

By  removing  the  current  using  agency 
and  substituting  the  following: 

Using  agency.  U.S.  Army, 
Commander,  III  Corps,  Fort  Hood,  TX. 

Issued  in  Washington,  DC,  on  August  6, 
1996. 

Jeff  Griffith, 

Program  Director  for  Air  Traffic  Airspace 
Management. 
[FR  Doc.  96-20970  Filed  &-15-96;  8:45  am) 
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14  CFR  Pan  97 

[Docket  No  2S65a   fimdt  No.  1747] 

RIN2120-AA65 

Standara  instrument  Approach 
Procedures;  Misceiianeous 

Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuTing  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  references-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 


1.  FAA  PubUc  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  IX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Docimients, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  FUght  Standards 
Service,  Federal  Aviation 
Administration,  800  Ladependence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
docimients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SLAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instnunent  Approach  Procediu^s 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  appUed  to  the 
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conditions  existing  or  anticipated  at  the 
affected  airports 

The  FAA  has  determined  through 
testing  that  current  non-locahzer  type, 
non-precision  instnunent  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  bv  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SL\Ps)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove    or  GPS"  from  these 
non-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  fMiblic 
procedure  before  adopting  these  SIAPs 
are.  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  F.\A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary'  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 

significant  rule"  under  DOT 
Reguiatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator,  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  9, 
1996. 

Thomas  C,  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUME^f^ 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§$  97.23, 97.27, 97.33,  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR;  DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  •  Effective  Oct  10.  1996 

Kodiak,  AK,  Kodiak,  VOR  or  TACAN  or 

GPS-1  RWY  25,  Amdt  5  Cancelled 
Kodiak,  AK.  Kodiak.  VOR  or  TACAN  RWY 

25.  Amdt  5 
St.  Mary's,  AK,  St  Mary's  NDB/DME  or  GPS 

RWY  16,  Amdt  lA  Cancelled 
St.  Mary's.  AK,  SL  Mary's.  NDB/DME  RWY 

16,  Amdt  lA 
St  Mary's,  AK,  St.  Mary's,  NDB  or  GPS  RWY 

34,  Ctig-A  Cancelled 
St.  Mary's,  AK,  St  Mary's,  NDB  RWY  34, 

Orig-A 
Holyoke.  CO,  Holyoke,  NDB  or  GPS  RWY  17, 

Amdt  lA  Cancelled 
Holyoke,  CO,  Holyoke,  NDB  RWY  17.  Amdt 

lA 
Holyoke.  CO.  Holyoke.  NDB  or  GPS  RWY  35. 

Amdt  lA  Cancelled 
Holyoke.  CO.  Holyoke.  NDB  RWY  35.  Amdt 

lA 
Dover/Cheswold.  DE.  Delaware  Airpark.  VOR 

or  GPS  RWY  27,  Amdt  6  Cancelled 
Dover/Cheswold.  DE.  Delaware  Airpark.  VOR 

RWY  27.  Amdt  6 
Canton.  GA,  Cherokee  County.  NDB  or  GPS 

RWY  4.  Amdt  1  Cancelled 
Canton.  GA.  Cherokee  County,  NDB  RWY  4, 

Amdtl 
Erwin.  NC.  Harnett  County.  VOR/DME  or 

GPS  RWY  4.  Amdt  IB  Cancelled 
Erwin.  NC.  Harnett  County.  VOR/DME  RWY 

4.  Amdt  IB 
FarmingtOD.  NM.  Four  Comers  Regional, 

VOR  or  GPS  RWY  25,  Amdt  8A  Cancelled 
FarmingtOD,  NM,  Four  Comers  Regional, 

VOR  RWY  25.  Amdt  8A 
Hobbs,  NM,  Lea  County  (Hobbs).  VOR  or 

TACAN  or  GPS  RWY  3,  Amdt  20  Cancelled 
Hobbs.  NM,  Lea  County  (Hobbs),  VOR  or 

TACAIi  RWY  3.  Amdt  20 
Martinsville.  VA.  Blue  Ridge.  NDB  or  GPS 

RWY  30.  Amdt  1  Cancelled 
Martinsville.  VA.  Blue  Ridge.  NDB  RWY  30. 

Amdt  1 
(FR  Doc.  96-20972  Filed  08-15-96;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  28657;  Amdt  No,  1745] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occumng  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatorv 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FA.A,  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  .A^venue,  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  onginated  the  SIAP. 

For  Purc/iase— hidividual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
POR  FURTHER  INFORMATION  CONTACT:  Paul 
]  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
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Federal  Aviation  Administration.  800 
Independence  .Avenue.  SVV.. 
Washington,  DC  20591;  telephone  (202) 
267-6277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  9"  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standards  Instrument  Approach 
Procedures  (SL\Ps).  The  complete 
regulator)'  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  bv 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  .A.viation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  F.A.^  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical   Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
pubUshers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  m  F.\A  form 
documents  is  unnecessary  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 


Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regiilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  {44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  prejMiration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  9, 
1996. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97  23.  97  25  97.27.  97.29,  97.31,  97.33, 

97.35    [Amenaed] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 


*  •  *  Effective  September  12, 1996 

Los  Angeles,  CA,  Los  Angeles  hitl,  ILS  RWY 

25L,  Aindt  4 
Sandpoint.  ID,  Dave  Wall  Field,  LOC/DME- 

A,Orig 
Sioux  City,  \A,  Sioux  Gateway.  NDB  RWY  17, 

Grig 
Kearney,  NE,  Kearney  Muni,  ILS  RWY  36, 

Grig 
Harlingen,  TX,  Rio  Grande  Valley  Intl,  VOR/ 

DME  OR  TACAN  RWY  31.  orig 
HarUngen,  TX,  Rio  Grande  Valley  Intl,  VOR/ 

DME  OR  GPS  ftWY  31,  Amdt  3,  Cancelled 
Salt  Lake  City,  UT,  Salt  Lake  City  Intl,  ILS 

RWY  34R,  Orig 
Salt  Lake  City.  UT.  Salt  Uke  City  Ind.  VLSI 

DME  RWY  34R.  Amdt  iB,  Cancelled 

•  •  •  Effective  October  10,1996 

Dillingham.  AK,  Dillingham.  MLS  RWY  1 

Orig 
Brinkley,  AR,  Frank  Federer  Memorial,  NDB 

OR  GPS-A,  Amdt  1 
Brinkley.  AR.  Frank  Federer  Memorial,  GPS 

RWY  20,  Orig 
Ontario,  CA,  Ontario  Intl,  ILS  RWY  26L, 

/\jndt7 
Kremmling,  CO,  Mc  Elroy  Airfield,  GPS  RWY 

27.  Orig 
Cocoa,  FL,  Merritt  Island,  NDB-A,  Orig, 

Cancelled 
Baxley,  GA.  Baxley  Muni.  RNAV  RWY  B. 

Amdt  3,  Cancelled 
Canton,  GA,  Cherokee  County,  GPS  RWY  4. 

Orig 
Independence,  KS.  Independence  Muni.  GPS 

RWY  17,  Orig 
Independence.  KS,  Independence  Muni.  GPS 

RWY  35,  Orig 
Mc  Pherson,  KS.  Mc  Pherson,  GPS  RWY  36, 

Orig 
Springhill.  LA.  Springhill,  NDB  RWY  35, 

Orig 
Springhill.  LA,  Springhill,  NDB  OR  GPS 

RWY  17,  Orig  Cancelled 
Plymouth,  MA.  Plymouth  Muni,  GPS  RWY  6, 

Amdt  1 
Corinth,  MS,  Roscoe  Turner.  NDB  OR  GPS 

RWY  17.  Amdt  8,  Cancelled 
Corinth,  MS,  Rosco^  Turner.  NDB  OR  GPS 

RWY  35,  Amdt  7,  Cancelled 
Manchester,  NH,  Manchester,  GPS  RWY  6, 

Orig 
Readington.  NJ,  Solberg-Hunterdon,  GPS 

RWY  4,  Orig 
Farmington,  NM,  Four  Comers  Regional,  GPS 

RWY  25.  Orig 
Hobbs.  NM,  Lea  County /Hobbs,  GPS  RWY  3, 

Orig 
Hobbs,  NM,  Lea  County/Hobbs.  GPS  RWY 

30,  Orig 
Socorro,  NM,  Socorro  Muni,  GPS  RWY  33, 

Orig 
Truth  or  Consequences,  NM.  Truth  or 

Consequences  Muni.  GPS  RWY  31.  Orig 
Saratoga  Springs.  NY.  Saratoga  County,  GPS 

RWY  5,  Orig 
Aguadilla,  PR,  Rafael  Hernandez,  GPS  RWY 

8,  Orig 
San  Juan,  PR,  Luis  Munoz  Marin  Intl,  GPS 

RWY  8,  Orig 
Sturgis.  SD,  Stui;gis  Muni,  GPS  RWY  29,  Orig 
Amarillo.  TX.  Amarillo  Ind,  LDA/DME  RWY 

22,  Orig 
Bridgeport,  TX,  Bridgeport  Muni.  VOR  OR 
GPS-A.  Amdt  4  Cancelled 
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Bridgeport,  TX,  Bridgeport  Muni,  VOR/DME 

RWY  17,  Orig 
Dallas,  TX,  Addison.  NDB  OR  GPS  RWY  15. 

Amdt  5 
Dallas.  TX,  Addison.  ILS  RWY  15,  Amdt  9 
Dallas,  TX.  Addison,  ILS  RWY  33,  Amdt  1 
Dallas,  TX,  Addison,  VOR/DME  RNAV  OR 

GPS  RWY  33.  Amdt  1 
Denton,  TX.  Denton  Muni,  GPS  RWY  35. 

Amdt  1 
Ennis,  TX,  Ennis  Muni,  VOR/DME-A.  Orig 
Ennis,  TX.  Ennis  Muni,  VOR/DME  OR  GPS- 

A,  Amdt  1  Cancelled 
Fort  Worth,  TX.  Fort  Worth  Alliance,  ILS 

RWY  16.  Amdt  2 
Fort  Worth.  TX,  Fort  Worth  Allianca,  ILS 

RWY  34.  Amdt  2 
Fort  Worth,  TX,  Fort  Worth  Alliance.  GPS 

RWY  16,  Orig 
Fort  Worth.  TX.  Fort  Worth  Alliance,  GPS 

RWY  34.  Orig 
Fort  Worth.  TX,  Fort  Worth  Meacham  Intl. 

NDB  OR  GPS  RWY  16L,  Amdt  4 
Fort  Worth,  TX,  Fort  Worth  Meacham  Intl, 

ILS  RWY  16L,  Amdt  6 
Fort  Worth,  TX,  Fort  Worth  Spinks,  ILS  RWY 

35L.  Amdt  1 
Fort  Worth,  TX.  Fort  Worth  Spinks,  VOR/ 

DME  RNAV  OR  GPS  RWY  35L.  Orig 
Fort  Worth.  TX.  Fort  Worth  Spinks,  RNAV 

OR  GPS  RWY  35L.  Amdt  lA.  Cancelled 
Gladewater.  TX,  Gladewater  Muni.  VOR/ 

DME  OR  GPS  RWY  13,  Amdt  2 
Graford.  TX.  Possum  Kingdom,  NDB  OR 

GPS-A,  Amdt  1 
Graham.  TX,  Graham  Muni.  NDB  OR  GPS 

RWY  21.  Amdt  2 
Longview,  TX,  Gregg  County,  RADAR  1, 

AMDT  3,  Cancelled 
McKinney,  TX,  McKinney  Muni,  VOR/DME 

OR  GPS-A.  Orig 
McKinney,  TX.  McKinney  Muni.  VOR/DME 

OR  GPS-A.  Amdt  3  Cancelled 
McKinney.  TX.  McKinney  Muni.  ILS  RWY 

17,  Amdt  1 
Sherraan/Denison,  TX.  Grayson  County, 

VOR/DME-A.  Orig 
Sherraan/Denison.  TX.  Grayson  County, 

VOR/DME-A.  OR  GPS-A,  Amdt  7 

Cancelled 
Sherman/Denison.  TX,  Grayson  County,  NDB 

OR  GPS  RWY  17L,  Amdt  9 
Sherman/Denison,  TX,  Grayson  County. 

VOR/DME  RNAV  RWY  35R  Orig 
Sherman/Denison,  TX.  Grayson  County, 

RNAV  RWY  35R.  Amdt  2  Cancelled 
Stephenville.  TX.  Clark  Field  Muni,  VOR/ 

DME- A,  Orig 
Stephenville,  TX,  Clark  Field  Muni,  VOR/ 

DME  OR  GPS-A.  Amdt  4  Cancelled 
Sulphur  Springs.  TX,  Sulphur  Springs  Muni, 

VOR/DME  OR  GPS-B,  /Vmdt  6 
Sulphur  Springs,  TX,  Sulphur  Springs  Muni, 

NDB  RWY  18,  Amdt  5 
Tyler.  TX.  Tyler  Pounds  Field,  VOR/DME  OR 

GPS  RWY  4,  Amdt  3 
Tyler.  TX.  Tyler  Pounds  Field.  VOR/DME  OR 

GPS  RWY  22.  Amdt  3 
Tyler.  TX.  Tyler  Pounds  Field.  VOR  OR  GPS 

RWY  31.  Amdt  1 
Tyler,  TX.  Tyler  Pounds  Field,  NDB  OR  GPS 

RWY  13,  Amdt  17 
Tyler.  TX.  Tyler  Pounds  Field.  ILS  RWY  13, 

Amdt  20 
Waco,  TX.  TSTC  Waco.  NDB  RWY  17L. 
Amdt  9 


Waco.  TX.  TSTC  Waco,  NDB  RWY  35R, 

Amdt  10 
Waco.  TX.  TSTC  Waco,  ILS  RWY  17L.  Amdt 

11 
Waco,  TX.  TSTC  Waco.  GPS  RWY  17L,  Orig 
Waco.  TX,  TSTC  Waco,  GPS  RWY  35R.  Orig 
Waco,  TX.  TSTC  Waco.  RADAR-1 ,  Amdt  3 
Wichita  Falls,  TX,  Kickapoo  Downtown 

Airpark.  NDB  RWY  35.  Amdt  3 
Wichita  Falls.  TX,  Kickapoo  Downtown 

Airpark.  RADAR-1,  Amdt  3 
Wichita  Falls,  TX,  Kickapoo  Downtown 

Airpark.  VOR/DME  RNAV  OR  GPS  RWY 

35.  Amdt  3 
Wichita  Falls.  TX.  Sheppard  AFB/Wichita 

Falls  Muni.  VOR  OR  GPS-D.  Amdt  13 
Wichita  Falls.  TX,  Sheppard  AFB/Wichita 

Falls  Muni.  LOC  BC  RWY  15R,  Amdt  11 
Wichita  Kalis,  IX,  Sheppard  AFB/'Wichita 

Falls  Muni,  NDB  OR  GPS  RWY  33L,  Amdt 

10 
Wichita  Falls,  TX.  Sheppard  AFB/Wichita 

Falls  Muni.  ILS  RWY  33L,  Amdt  12 
Martinsville.  VA.  Blue  Ridge,  SDF  RWY  30, 

Amdt  2 
Martinsville,  VA,  Blue  Ridge,  NDB  RWY  30 

Amdt  2 
Martinsville.  VA.  Blue  Ridge,  GPS  RWY  12, 

Orig 
Martinsville.  VA,  Blue  Ridge.  GPS  RWY  30, 

Orig 
Christiansted,  VI,  Alexander  Hamilton,  GPS 

RWY  9,  Orig 
Elkins,  WV,  Elkins-Randolpb  Co-Jennings 

Randolph  Fid,  GPS  RWY  23.  Orig 
Menomonie,  Wl,  Score  Field.  VOR/DME 

RWY  27,  Orig 

*  *  *  Effective  December  5,  1996 

Covington,  LA,  Greater  St  Tammany,  GPS 

RWY  17,  Orig 

Note:  The  FAA  published  Procedures  in 
Docket  No.  28644,  /Vmdt  No.  1743  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  61, 
FR  No.  149,  Page  40151,  dated  August  1, 
1996  Section  97.23  Effective  10  Oct  96  which 
is  hereby  amended: 

Change  effective  date  to  5  Dec  1996, 
for  the  following  procedure: 

Hammond,  LA,  Hammond  Muni,  GPS 
RWY  31,  Orig 

Mete:  The  FAA  published  a  Procedure  in 
Docket  No.  28644,  Amdt  No.  1743  to  part  97 
of  the  Federal  Aviation  Regulations  (Vol  61, 
FR  No.  149,  Page  40151,  dated  August  1, 
1996  Section  97.33  Effective  15  Aug  96 
which  is  hereby  amended: 

Change  effective  date  to  12  Sep  1996, 
for  the  follovnng  procedure: 

Sioux  City,  L\,  Sioux  Gateway,  VOR/DME 
RNAV  RWY  17,  Orig- A  Cancelled 

[FR  Doc.  9e-20971  Filed  8-15-96;  8:45  am) 

BILUNQ  CODE  4810-13-M 


14CFRPart97 

[Docket  No.  28658;  Amdt.  No.  1746] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Fpfieral  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 

amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SI/U's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
IS  specified  in  the  amendatory 
provisions. 

Incoporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  Januan,'  1.  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  F/lA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  mav  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  even,-  2  weieks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington.  DC  20402/ 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  !  Best.  Flight  Procedures 
Standards  Branch  iAFS-420,1,  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  .Aviation 
Administration.  800  Independence 
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Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  p,i:-   •"    .;  ;ne  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (?)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  nimiber  of  SIAPS,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubhcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the' 


following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duraUon  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  Li 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  appUed  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  NoUce  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circimistances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPS  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports;, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  9, 
1996. 

Thomas  C  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INS- 
APPROACH  PROCEDimFS 


MENT 


FDC  date 


06/25/96  MN 


1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120, 
44701;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

97.23,  97.25.  97.2i7,  97.29.  97.31.  97.33.  97.35 
[Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL^s.  identified  as  follows: 

*  *  •  Effective  Upon  Publication 


State 


07/24/96 
07/24/96 

07/24/96 

07/25/96 

07/25/96 
07/2S/96 
07/25/96 

07/25/96 
07/25/96 
07/25/96 


CA 

FL 

NY 

GA 

GA 
GA 
GA 

GA 
GA 
GA 


City 


St  Paul , 


Los  Angeles 
Panama  City 

Rochester  .... 


Americus 


Americus 
Atlanta  .... 
Atlanta  .... 


Airport 


SL  Paul  Downtown  Hdman  Fiekj 


Los  Angeles  IntI  

Panama  City-Bay  Co.  IntJ 


FDC  No. 


Greater  Rochester  IntJ 
Souther  Field 


07/25/96  I  GA 


Atlanta 

Atlanta 

Gainesville 
Gainesville 


Souther  Field  .; 

PeadTtree  City-Falcon  Field , 
Peachtree  City-Falcon  Field , 

Peachtree  City-Falcon  Field . 
Peachtree  City-Falcon  Field . 

Lee  Gilmer  Memorial 

Lee  Gilmer  Memorial 


FDC  6/4148 

FDC  6/5195 
FDC  6/5203 

FDC  6^5196 

FDC  6/5236 

FDC  6/5237 
FDC  6/5239 
FDC  6/5240 

FDC  6/5241 
FDC  6/5242 
FDC  6/5244 
FDC  6/5245 


SIAP 


ILS  RWY  32  AMDT  3...  This  Cor- 
rects Notam  in  TL  96-1 5 

ILS  RWY  7L,  AMDT  3A... 

VOR  or  TACAN  or  GPS-A, 
AMDT  138... 

VOR/DME  or  GPS  RWY  4 
AMDT  1... 

NDB  or  GPS  RWY  23,  AMDT 
2B... 

LOC  RWY  23,  AMDT  2B... 

NDB  RWY  31  AMDT1... 

VOR/DME  RNAV  or  GPS  RWY 
31  ORIG  A... 

LOC  BC  RWY  13,  AMDT  2... 

LOC  RWY  31 .  AMDT  1... 

NDB  or  GPS  RWY  4,  AMDT  4... 

LOC  RWY  4  AMDT  5... 
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FDC  date 


State 


City 

Jessup  

Jessup  

Lebanon  

Letanon  „ 

Lebanon  

Sussex „. 

Swainsboro  .„. 
Swainsboro  .... 

Swainstxjro  .... 

Waycross 

Waycross 

Waycross 

Waycross 

Lebanon  

Dayton 

Dayton 

Statesboro 

Statesboro 

Manchester  „.. 
Manchester .... 
Manchester  .... 

Manchester .... 
Manchester ._. 

Keokuk  

Keokuk  

Kalanriazoo  .... 
Louisville 


Airport 

Jessup-Wayne  County 

Jessup-Wayne  County 

Lebanon  Muni  

Lebanon  Muni  

Lebanon  Muni  

Sussex 

Emanuel  County 

Emanuei  County  . - 

Emanuel  County 

Waycross-Ware  County  

Waycross-Ware  County  

Waycross-Ware  County  

Waycross-Ware  County 

Lebanon  Muni  

James  M  Cox  Dayton  Intl  

James  M  Cox  Dayton  Intl  

Statesboro  Muni 

Statestx>ro  Muni 

Manchester 

Manchester 

Marx;tiester 

Manchester  ...„ .". 

Manchester  ...> „., 

Keokuk  Muni  > 

Keokuk  Muni  

Battle  Creek  Intl  

Louisville  Intl-Standiford  FiekJ 


FDC  No. 


SIAP 


07/25/96 

07/25/96 

07/25/96 

07  25  96 
07'25.'96 
07 '25/96 
0' '26/96 
0' 25,96 

07/26«6 

07/26/96 
07/26/96 
07/26/96 
07/26/96 

07/26«6 

07/26/96 
07/26/96 
07/29/96 

07/29/96 
07/29/96 
07/29/96 
07/29/96 

07/29/96 
07/29/96 

07/30/96 

07/30/96 

0&'02/96 

i38/05/96 


GA 

GA 

NH 

NH 
NH 
^4J 
GA 
GA 

GA 

GA 
GA 
GA 
GA 

NH 
OH 
OH 
GA 

GA 
NH 
NH 
NH 

NH 
NH 

lA 

lA 

Ml 
KY 


FDC  6/5234 

FDC  6/5235 

FDC  6/5250 

FDC  6/5251 
FDC  6/5252 

FDC  6/5253 
FDC  6/5322 
FDC  6/5323 

FDC  6/5324 

FDC  6/5296 
FDC  6/5319 
FDC  6/5320 
FDC  5/5321 

FDC  6/5297 
FDC  6/5287 
FDC  6/5288 
FDC  6/5387 

FDC  6/5388 
FDC  6/5420 
FDC  6/5421 
FDC  6/5422 

FDC  6/5423 
FDC  6/5424 

FDC  6/5439 

FDC  6/5440 

FDC  6/5571 
FDC  6/5697 


NOB  or  GPS   RWY    10    AMDT 

1... 
NDB   or   GPS    PWV    28,   AMDT 

2 
VOR/DME     or     GPS     RWY     7, 

ORIG.  . 
VOR  or  GPS  RWV  25  ORIG... 
NDB  or  GPS-B.  AMDT  3... 
VOR  or  GPS-A,  AMDT  5A... 
LOG  RWY  13,  ORIG... 
VOR/'DME     or    GPS-A,    AMDT 

2B 
NDB   or  GPS   RWY   13.  ORIG- 

A... 
ILS  RWY  18  ORIG... 
VOP  or  GPS-A  AMDT  7A.;. 
NDB  RWY  18  ORIG... 
RNAV  or  GPS  RWY  18.  AMDT 

4A... 
ILS  RWY  18  AMDT  3... 
ILS  RWY  18,  AMDT  8... 
ILS  RWY  24L  AMDT  8... 
NDB  or  GPS  RWY  32.  AMDT 

4... 
LOC  RWY  32.  AMDT  A... 
VOR  RWY  35,  AMDT  15... 
VOR  RWY  17,  ORIG... 
VOR/DME    or    GPS    RWY    17. 

ORIG... 
ILS  RWY  35.  AMDT  17... 
NDB   or   GPS    RWY  35,   AMDT 

13... 
NDB  or  GPS  RWY  26.  ORIG- 

A... 
NDB  or  GPS  RWY   14,  AMDT 

11  A... 
GPS  RWY  23  ORIG... 
ILS  RWY  1  AMDT  11  A... 


|FR  Doc  96-20973  Filed  8-15-96;  8:45  am] 

BILLING  COOe  191^-3  M 


DEPARTMENT  OF  JUSTICE 

28CFRPart42 

RIN  1190  AA30 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 


29  CFR  Part  1691 


RIN  3046  AA51 


Procedures  for  Complaints  of 
Employment  Discnmmatiop  P.led 


Against  Recipients  o* 
Assistance 


Federal  Poancia' 


AGENCIES:  Department  of  lustice  and 
Equal  Employment  Opportunity 
Commission. 

ACTION:  Notice  of  rescission  of  limitation 
on  participation  of  the  Department  of 
Education  in  procedures  governing 
referral  of  certain  complaints  of 
employment  discrimination. 


UMI 


summary:  This  document  informs  the 
pubUc  that  a  limitation  placed  on  the 
participation  of  the  Department  of 
Education  (ED)  in  the  procediu-es 
prescribed  by  a  joint  rule  of  the 
Department  of  Justice  (DOJ)  and  the 
Eqtial  Employment  Opportunity 
Commission  (EEOC)  for  processing 
complaints  of  employment 
discrimination  filed  against  recipients  of 
Federal  financial  assistance  no  longer 
apphes.  28  CFR  Part  42.  29  CFR  Part 
1691.  The  decision  in  Women's  Equity 
Action  League  v.  Cavazos,  906  F.2d  742 
(D.C.  Qr.  1990).  has  the  effect  of 
allowing  ED  to  refer  joint  complaints 
alleging  a  pattern  or  practice  uf 
employment  discrimination  or  joint 
complaints  alleging  discrimination  in 
employment  and  in  other  practices  to 
the  EEOC.  when  appropriate,  under  the 
joint  DOJ  and  EEOC  rule. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Peggy  R.  Mastroiaimi.  Associate  Legal 
Counsel,  Office  of  Legal  Counsel,  Equal 
Employment  Opportunity  Commission. 
1801  L  Street,  N.W..  6th  Floor. 
Washington.  D.C.  20507.  Telephone: 
(202)  663-4638  (voice),  (202)  663-7026 


(TDD);  or  Merrily  A.  Friedlander.  Chief, 
Coordination  and  Review  Section.  Civil 
Rights  Division,  U.S.  Department  of 
Justice.  P.O.  Box  66560.  Washington, 
D.C.  20035-6560.  (202)  307-2222 
(voice),  (202)  307-2678  (TDD). 

SUPPLEMENTARY  INFORMATION:  On 
January  25,  1983,  DOJ  and  the  EEOC 
published  a  rule  entitled  "Procedures 
for  Complaints  of  Employment 
Discrimination  Filed  Against  Recipients 
of  Federal  Fimds."  28  CFR  Part  42,  29 
CFR  Part  1691  (joint  rule).  The  joint  rule 
generally  sets  forth  procedures  for 
Federal  agencies  that  grant  financial 
assistance  to  coordinate  with  the  EEOC 
the  processing  of  joint  complaints 
involving  employment  discrimination 
covered  by  Title  VII  of  the  Civil  Rights 
Act  of  1964  or  the  Equal  Pay  Act,  and 
by  Title  VI  of  the  Civil  Rights  Act  of 
1964,  Title  IX  of  the  Education 
Amendments  of  1972,  the  State  and 
Local  Fiscal  Assistance  Act  of  1972,  as 
amended,  or  provisions  similar  to  Title 
VI  and  Title  DC  in  Federal  grant  statutes. 

By  virtue  of  an  order  of  the  United 
States  District  Court  in  Adams  v.  Bell, 
C.A.  No.  3095-70,  and  Women's  Equity 
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Action  League  v.  Bell.  C.A.  No.  74-1720 
(D.D.C.,  Order  of  December  29,  1977.  as 
modified  bv  D.DC.  Order  of  March  11, 
19831  (hereinafter  referred  to  as 
"Adams").  ED  was  obhged  to  process 
complaints  of  discrimination  within 
time  limits  specified  by  the  court.  Those 
time  limits  did  not  applv  to  the  EEOC 
or  to  other  agencies  that  grant  financial 
assistance,  nor  were  they  required  by 
the  procedures  of  the  joint  rule.  As  a 
result,  DOJ  and  the  EEOC  published  a 
rule-related  notice  stating  that  ED  was 
precluded  by  court  order  from  referring 
emplo\'ment  discrimination  complaints 
to  the  EEOC  under  the  procedures  of  the 
joint  rule.  48  FR  29686,  June  28.  1983. 

On  January  17,  1985,  the  disirict  court 
in  Adams  issued  a  modified  order 
permitting  ED  "to  refer  individual,  as 
opposed  to  systemic,  complaints  of 
emplovTnent  discrimination  under  Title 
VI  and  Title  IX"  to  the  EEOC.  As  a 
result,  DOJ  and  the  EEOC  published  a 
rule-related  notice  stating  that  ED  was 
now  permitted  to  refer  joint  complaints 
alleging  discrimination  against  an 
individual  to  the  EEOC.  However,  the 
notice  indicated  that  ED  would  continue 
to  be  precluded  from  referring  to  the 
EEOC  joint  complaints  alleging  a  pattern 
or  practice  of  employment 
discrimination  or  alleging 
discrimination  in  both  employment  and 
non-employment  practices.  The 
procedures  of  the  joint  rule  permit 
agencies  to  refer  these  complaints  to  the 
EEOC  when  warranted  by  special 
circumstances.  See  50  FR  8608,  Mar.  4. 
1985. 

On  June  26, 1990,  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  affirmed  the  district  court's 
dismissal  of  the  entire  Adams  litigation 
and  released  ED  from  the  prior 
limitations  of  the  1983  Adams  order 
referenced  above.  Women's  Equity 
Action  League  v.  Cavazos,  906  F.2d  742 
(D.C.  Cir.  1990).  Accordingly.  ED  is  now 
allowed  to  follow  the  coordination 
procedures  set  forth  in  the  joint  rule  in 
their  entirety,  including  those 
procedures  governing  the  processing 
and  referral  of  joint  complaints  alleging 
a  pattern  or  practice  of  employment 
discrimination  or  discrimination  in 
employment  and  non-employment 
practices. 

For  the  Department  of  Justice. 

Dated:  August  12, 1996. 

Deval  L.  Patrick, 

Assistant  Attorney  General,  Civil  Rights 
Division. 

For  the  Equal  Employment  Opportunity 
Commission. 


Dated:  August  9,  1996. 
Gilbert  F.  Casellas, 
Chainnan. 
[FR  Doc  96-20958  Filed  &-15-96;  8:45  am) 

BILUNG  COOE  4410-01-M 


POSTAL  SERVICE 

39  CFR  Part  233 

Addition  of  Commercial  Espionage  to 
Mail  Cover  Regulations 

agency:  Postal  Service. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
United  States  Postal  Service's  national 
security  mail  cover  regulations  to  add 
commercial  espionage  by  foreign 
sources  as  an  activity  for  which  national 
security  mail  covers  may  be  authorized. 
This  change  is  effected  by  expanding 
the  definition  of  "protection  of  the 
national  security"  found  at  39  CFR 
233.3(c)(9)  to  include  commercial 
espionage. 

EFFECTIVE  DATE:  AugUSt  IB,  1996. 
FOR  FURTHER  INFOfWKIAnON  CONTACT: 
Henry  J.  Bauman,  Counsel,  Postal 
Inspection  Service.  (202]  268-4415. 
SUPPLEMENTARY  INFORMATION;  On  May 
10, 1996,  the  Postal  Service  published 
in  the  Federal  Register  (61  FR  21404)  a 
proposed  rule  to  amend  its  national 
security  mail  cover  regulations  to  add 
commercial  espionage  and  a  request  for 
comments  on  the  proposed  rule.  No 
comments  were  received  by  the  closing 
date  of  June  10,  1996.  The  Postal  Service 
therefore  adopts  the  rule  below  as 
originally  published. 

Postal  Service  regulations  on  mail 
covers  are  published  in  Title  39  of  the 
Code  of  Federal  Regulations  (CFR)  at 
section  233.  Paragraph  (c)(9)  of  §233.3 
currently  defines  "protection  of  the 
national  security"  as  "actual  or 
potential  threats  to  the  security  of  the 
United  States  of  America  by  a  foreign 
power  or  its  agents."  This  definition  is 
expanded  to  include  commercial 
espionage. 

Commercial  espionage  by  foreign 
sources  has  become  an  increasing  threat 
to  the  economic  well-being  and  ability 
of  the  United  States  to  compete  in  the 
international  market.  For  the  purposes 
of  this  revision,  "commercial 
espionage"  is  defined  as  either 
"economic  espionage"  or  "industrial 
espionage."  According  to  the  Federal 
Bureau  of  Investigation  (FBI)  white 
paper,  FBI  Strategy  to  Address  the 
Problem  of  Economic  Espionage  and 
Industrial  Espionage  (Washington.  DC: 
FBI  Headquarters,  undated),  "economic 


espionage"  is  "government-directed, 
sponsored,  or  coordinated  intelligence 
activity,  which  may  or  may  not 
constitute  violation  of  the  law, 
conducted  for  the  purpose  of  enhancing 
that  country's  or  another  country's 
economic  competitiveness  by  the  use  of 
the  information  by  the  foreign 
government  or  by  providing  it  to  a 
foreign  business  entity  thereby  giving 
that  entity  a  competitive  advantage  in 
the  marketplace."  "Industrial 
espionage"  is  defined  by  the  FBI  as 
"individual  or  private  business  entity 
sponsorship  or  coordination  of 
intelUgence  activity  conducted  for  the 
piupose  of  enhancing  a  private  business 
and  its  competitive  advants^e  in  the 
marketplace,  which  is  a  violation  of 
law." 

Revising  the  Postal  Service's  national 
security  mail  cover  regulations  to 
include  commercial  espionage  will 
enhance  the  ability  of  law  enforcement 
to  protect  national  security.  The  Postal 
Service  has  determined  that  this  change 
in  its  regulations  is  a  matter  of  internal 
practice  and  procedure  that  will  not 
substantially  affect  the  rights  or 
obUgations  of  private  parties. 

List  of  Subjects  in  39  CFH  PHr«  233 

Administrative  practice  and 
procedures.  Banks  and  banking.  Credit, 
Crime,  Law  enforcement.  Postal  Service, 
Privacy,  Seizure  and  forfeiture. 

Accordingly.  39  CFR  233  is  amended 
as  set  forth  below. 

PART  233"-iNSPECTlON  SERVICE/ 
INSPECTOR  GENERAL  AUTHORITY 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  39  U.S.Q  101,  401,  402,  403. 
404,  406,  410,  411.  3005(e)(l'):  12  U.S.C. 
3401-3422;  18  U^.C  981.  1956.  1957,  2254, 
3061;  21  U.S.C.  881;  Inspector  General  Act  of 
1978,  as  amended  (Pub.  L.  No.  95-452,  as 
amended),  5  U.S.C  App.3. 

2.  Paragraph  (c)(9)  of  §233.3  is 
revised  to  read  as  follows: 

§233.3    Mail  covers. 


(c)*  *  * 

(9)  Protection  of  the  national  security 
means  to  protect  the  United  States  from 
any  of  the  followdng  actual  or  potential 
threats  to  its  secxmty  by  a  foreign  power 
or  its  agents: 

(i)  An  attack  or  other  grave,  hostile 
act; 

(ii)  Sabotage,  or  international 
terrorism;  or 
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ISS 


UMI 


(iii)  Clandestine  intelligence 
activities,  including  commercial 
espionage. 

*        •        •        •        * 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

(FR  Doc.  96-20865  Filed  8-15-96;  8:45  ami 

WLUNG  CO0€  7710-12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart  15 

[ET  Docket  No.  9^-124;  DA  96-1157] 

Unlicensed  Operation  Above  40  GHz; 
Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  Erratimi  contains  a 
correction  to  the  final  rule  adopted  in 
the  First  Report  and  Order,  which  was 
published  Tuesday.  April  2,  1996,  61  FR 
14500  The  rule  deals  with  unUcensed 
operation  above  40  GHz.  This  correction 
adds  an  amendment  to  Part  15  of  Title 
47  of  the  Code  of  Federal  RegiUations 
that  was  inadvertently  omitted  from  the 
Report  and  Order. 
EFFECTIVE  DATE:  May  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Reed,  Office  of  Lngineenng  and 
Technology.  (202)  418-2455. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  erratum  adds  an  amendment  to 
Section  15.245  of  the  Commission's 
rules,  47  CFR  Section  15.245,  as 
modified  in  Unlicensed  Operation 
Above  40  GHz.  First  Report  and  Order, 
ET  Docket  No.  94-124,  FCC  95-499 
(released  December  15,  1996}  61  FR 
14500,  April  2,  1996,  This  rule  which 
deals  with  unlicensed  operation  above 
40  GHz,  was  published  with  an 
omission.  After  release  of  this  item,  the 
Commission  noted  that  it  had  omitted 
the  amendment  to  the  regulations 
concerning  the  level  of  spurious 
emissions  appearing  above  40  GHz  from 
unlicensed  field  disturbance  sensors. 

Need  for  Correction 

As  pubUshed,  this  final  rule  contains 
an  error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

C,orrection  of  Publication 

Accordingly,  the  publication  on  April 
2, 1996,  of  final  rules  in  ET  Docket  No. 
94-124,  which  were  the  subject  of  FR 
Doc.  96-7689,  is  corrected  as  follows. 


PART  15— [CORRECTED] 

On  page  14503,  in  the  first  column,  a 
new  amendatory  instruction  5a,  is 
added  immediately  preceding 
amendatory  instruction  6.  to  read  as 
follows: 

5a.  Section  15.245  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows:  §  15.245 
Operation  within  the  bands  902-928 
MHz,  2435-2465  MHz.  5785-5815  MHz, 
10500-10550  MHz.  and  24075-24175 

MHz. 

*  *        *        *        * 

(b)(1)  Regardless  of  the  limits  shown 
in  the  above  table,  harmonic  emissions 
in  the  restricted  bands  below  17.7  GHz, 
as  specified  in  §  15.205,  shall  not  exceed 
the  field  strength  limits  shown  in 
§  15.209.  Harmonic  emissions  in  the 
restricted  bands  at  and  above  17.7  GHz 
shall  not  exceed  the  following  field 
strength  limits: 

•  *        *        •        • 

Federal  Communications  Commission. 

Wiiliam  F.  Caton. 

Acting  Secretory. 

(FR  Doc.  96-20906  Filed  8-15-96;  8:45  am] 

BILLmO  COO€  6712-01-U 


47  CFR  Part  64 

(CC  Docket  No.  96-51 ,  FCC  96-331) 

Implementation  of  Section  254(g)  of 
the  Communications  Act  of  1934,  as 
Amende'^; 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  Pursuant  to  Section  254(g)  of 
the  Communications  Act  of  1934,  which 
was  added  by  Section  101(a)  of  the  1996 
Telecommunications  Act,  the 
Commission  adopts  a  geographic  rate 
averaging  rule  "to  require  that  the  rates 
charged  by  providers  of  interexchange 
telecommiuaications  services  to 
subscribers  in  rural  and  high  cost  areas 
shall  be  no  higher  than  the  rates  charged 
by  each  such  provider  to  its  subscribers 
in  urban  areas"  and  a  rate  integration 
rule  to  require  "that  a  provider  of 
interstate  interexchange  services  shall 
provide  such  services  to  its  subscribers 
in  each  State  at  rates  no  higher  than  the 
rates  charged  to  its  subscribers  in  any 
other  State,"  These  rules  will  ensure 
that  subscribers  in  rural  and  high-cost 
areas  will  not  be  charged  higher  rates  for 
Interexchange  services  than  subscribers 
in  urban  areas,  and  that  interexchange 
carriers  will  offer  services  to  all  their 
service  areas — whether  rural,  high-cost 
or  urban — on  the  same  terms. 
EFFECTIVE  DATE:  September  16, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Shenlle  Ismail  or  Neil  Fried, 
Competitive  Pricing  Division.  Common 
Carrier  Bureau.  (202)  418-1530 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  and  released  August 
7,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Public 
Reference  Room  (Room  239),  1919  M 
St.,  N.W.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copv  contractor,  International 
Transcription  Service,  Suite  140,  2100 
M  Street,  N.VV..  Washington.  D.C.  20037. 

Regulatory  Flexibility  Analysis 

The  Commission  promulgates  the 
rules  in  the  Report  and  Order  to 
implement  Section  254(g)  of  the 
Communication  Act  of  1934,  as 
amended  bv  the  Telecommunications 
Act  of  1996.  The  objective  of  these  rules 
is  "to  incorporate  the  policies  of 
geographic  rate  averaging  and  rate 
integration  of  interexchange  services  in 
order  to  ensure  that  subscribers  in  rural 
and  high  cost  areas  throughout  the 
Nation  are  able  to  continue  to  receive 
both  intrastate  and  interstate 
interexchange  ser\ices  at  rates  no  higher 
than  those  paid  by  urban  subscribers." 

The  Regulatory  Flexibility  .\cX  defines 
"small  entity"  to  include  the  definition 
of  "small  business  concern"  under  the 
Small  Business  Act,  15  U.S.C.  632. 
Under  the  Small  Business  Act.  a  "small 
business  concern"  is  one  that  (1)  is 
independently  owned  and  operated,  (2) 
is  not  dominant  in  its  field  of  operation, 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBAj.  Our  geographic 
averaging  and  rate  integration  rules  will 
apply  to  all  providers  of  interexchange 
service.  The  SBA  has  not  developed  a 
definition  of  small  entities  specifically  _ 
applicable  to  providers  of  interexchange 
service.  The  closest  applicable 
definition  undej  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  SBA 
regulations,  a  telephone 
communications  company  other  than  a 
radiotelephone  company  is  a  small 
business  concern  if  it  has  fewer  than 
1,500  employees. 

The  most  relevant  employee  data 
available  from  the  SBA  does  not  enable 
us  to  make  a  meaningful  estimate  of  the 
number  of  providers  of  interexchange 
service  that  are  small  entities  because  it 
is  based  upon  a  1992  Census  of 
Transportation,  Communications,  and 
Utilities  survey  from  which  we  can  only 
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calculate  the  average  number  of  people 
employed  by  various-sized  telephone 
entities  other  than  radiotelephone 
companies  Based  on  a  Commission  staff 
report  entitled  Long  Distant  Market 
Shares:  Fourth  Quarter.  1995,  however, 
we  estimate  that  approximately  500 
carriers  provide  interexchange  service. 
Some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1.500  employees. 
Consequently,  we  estimate  that  our 
geographic  averaging  and  rate 
integration  rules  vnll  apply  to  less  than 
500  '.'small  entities."  We  are  unable  on 
the  present  record  to  estimate  with  more 
particularity  how  many  of  these  entities 
would  be  considered  small  for  the 
purposes  of  the  Regulatory  Flexibility 
Act. 

No  comments  specifically  addressed 
the  Commission's  initial  regulatorv 
flexibility  analysis.  However,  a  number 
of  associations  that  represent,  at  least  to 
some  extent,  the  interests  of  small 
telecommunications  providers, 
generally  supported  die  Commission's 
proposed  rules  to  implement  geographic 
averaging  and  rate  integration"  Other 
commenters  asserted  that  these  rules 
would  harm  small  regional  providers  of 
interexchange  service  in  high-cost  areas, 
arguing  that  such  providers  would  be 
unable  to  compete  with  nationwide 
carriers  that  can  charge  lower  rates  by 
spreading  their  costs  over  a  larger 
customer  base.  A  few  suggested  that 
subsidies  or  other  support  mechanisms 
might  alleviate  their  concerns.  The 
record  in  this  proceeding  does  not  show 
that  small  interexchange  service 
providers  will  be  disproportionately 
harmed  by  implementation  of  rate 
integration.  The  practical  impact  of  our 
rules  will  be  to  require  all  providers  of 
interexchange  service,  including  those 
that  are  small  entities,  to  set  rates  on  a 
geographically  averaged  and  rate- 
integrated  basis. 

To  comply  with  our  Report  and 
Order,  carriers  must  charge  rural  and 
high-cost  area  customers  for 
interexchange  service  no  more  than  they 
charge  urban  customers,  and  must 
charge  customers  for  such  services  in 
one  state  no  more  than  they  charge 
customers  m  any  other  state.  The  Notice 
of  Proposed  Rulemaking  (NTRM),  61  FR 
14717,  April  3.  1996.  proposed 
requiring  providers  of  interexchange 
telecommunications  services  to  file 
certifications  that  they  were  complying 
with  these  requirements  in  the  event  the 
Commission  decides  to  mandate 
permissive  detariffing  of  interexchange 
services.  We  will  consider  later  in  this 
proceeding  what  enforcement 
mechanisms  may  be  necessary  to 
support  geographic  averaging  and  rate 


integration  when  the  Commission 
addresses  the  detariffing  issue.  We  have 
proposed  a  requirement  that  AT&T, 
Sprint,  MCI.  IT&E,  GTE.  and  PCI  submit 
preUminary  plans  no  later  than 
February  1, 1997,  to  achieve  rate 
integration  for  services  provided  to 
Guam,  the  Northern  Marianas. 
American  Samoa,  and  other  offshore 
points,  and  final  plans  no  later  than 
Jime  1,  1997.  The  preliminary  plans 
need  not  include  rates,  but  at  a 
minimum  should  resolve  service  and 
rate-band  issues.  Final  plans  shall 
include  a  rate  schedule.  Carriers  already 
have  in  place  their  ovma  individualized 
rate  schedules,  which  they  have 
presumably  tailored  to  the  areas  they 
provide  service.  Consequently,  carriers" 
staff  preparing  the  preliminary  and  final 
plans  will  likely  need  no  special  skills 
other  than  general  familiarity  with  the 
new  rate  schedules  that  these  entities 
are  planning,  or  have  chosen,  to  adopt 
to  comply  with  the  rate  averaging  and 
rate  integration  requirements. 

Section  254(g)  reflects  a  congressional 
determination  that  the  country's  higher- 
cost,  lower-volume  markets  should 
share  in  the  technological  advances  and 
increased  competition  characteristic  of 
the  nation's  telecommunications 
industry  as  a  whole,  and  that 
interexchange  rates  should  be  provided 
throughout  the  nation  on  a 
geographically  averaged  and  rate- 
integrated  basis.  As  noted  above,  we 
have  decided  that  the  statutory 
objectives  of  Section  254(g)  require  us  to 
apply  our  rules  to  all  providers  of 
interexchange  service,  including  small 
ones.  We  have  chosen,  however,  to 
allow  carriers  to  offer  private  line 
service  and  temporary  promotions  on  a 
deaveraged  basis.  In  so  doing,  we  have 
minimized  the  impact  our  rules  might 
otherwise  have  had.  and  enable  carriers 
to  use  such  devices  to  enter  new 
markets. 

The  Commission  considered  and 
rejected  several  significant  alternatives. 
We  could  have  reduced  burdens  on 
small  carriers  by  exempting  them  from 
compliance  through  forbearance. 
However,  we  do  not  beUeve  that 
forbearing  at  this  time  would  be 
consistent  with  the  congressional  goals 
that  underlie  Section  254(g),  We  could 
also  have  reduced  burdens  on  small 
carriers  by  establishing  cost-support 
mechanisms.  However,  the  present 
record  does  not  justify  any  such  cost- 
support  mechanisms.  Accordingly,  we 
decline  to  adopt  these  alternative 
measiu^s  for  small  carriers. 

Paperwork  Reduction  Analysis 

We  have  decided  to  require  AT&T, 
Sprint,  MQ.  IT&E,  GTE,  and  PCI  to 


submit  preliminary  and  Snal  plans  to 
achieve  rate  integration  of  Guam,  the 
Northern  Marianas,  and  American 
Samoa  by  August  l,  1997.  These  one- 
time plan  requirements  constitute  new 
"collections  of  information."  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C,  3501-3520.  The 
public  burden  for  these  one-time 
collections  of  information  is  estimated 
as  follows: 


Title 

Hours  per 
response 

Annual 

re- 
sporises 

Burden 
per  car- 
rier 

Prelimj- 
nary 
rate  in- 
tegra- 
tion 
plan  ...» 

Final  rate 
integra- 
tion 
plan  .... 

30 
40 

1 
1 

30^. 
40hrs. 

Total  One-Trme  Annual  BunJen:  70  hrs.x6 
carriers  «  420  hrs. 

The  foregoing  estimate  includes  the 
time  the  carriers  will  need  to  spend:  (1) 
Reviewing  the  portions  of  our  Report  & 
Order  relevant  to  the  one-time  plan 
requirements;  (2)  reviewdng  their 
current  rate  schedules;  (3)  determining 
what  rate  adjustments  they  wall  need  to 
make  to  their  rate  schedules  to  comply 
with  our  rate  integration  rule;  (4) 
revising  their  rates  in  the  case  of  the 
final  plans;  and  (5)  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  the  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Federal  Communications 
Commission,  Records  Management 
Branch,  Paperwork  Reduaion  Project, 
Washington,  D.C.  20554  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project, 
Washington,  D.C.  20503. 

Summary  of  Report  and  Order 

1.  On  February  8,  1996.  the 
"Telecommunications  Act  of  1996" 
(1996  Act),  Pubhc  Law  No.  104-104, 
110  Stat.  56  (1996),  became  law.  Section 
101(a)  of  the  1996  Act  adds  Section 
254(g)  of  the  Commimications  Act  of 
1934.  Section  254(g)  provides  that 
within  six  months  of  enactment  of  the 
1996  Act  the  Commission  shall  adopt  a 
geographic  rate  averaging  rule  "to 
require  that  the  rates  charged  by 
providers  of  interexchange 
telecommunications  services  to 
subscribers  in  rural  and  high  cost  areas 
shall  be  no  higher  than  the  rates  charged 
by  each  such  provider  to  its  subscribers 
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in  urban  areas"  and  a  rate  integration 
rule  to  require    that  a  provider  of 
interstate  interexchange  services  shall 
provide  such  services  to  its  subscribers 
m  each  State  at  rates  no  higher  than  the 
rates  charged  to  its  subscribers  in  any 
other  State."  In  our  March  25.  1996, 
NPRM.  we  proposed  rules  to  implement 
Section  254ig).  In  our  Report  £md  Order 
we  establish  those  rules. 

/.  Rate  Averaging 

A.  General  Rule 

2.  Although  we  have  consistently 
endorsed  a  poUcy  of  geographic  rate 
averaging,  we  have  not  formally  issued 
a  rule  requiring  carriers  to 
geugraphically  average  rates.  We  adopt 
the  rate  averaging  rule  we  proposed  in 
the  NPRM  that  "the  rates  charged  by  all 
providers  of  interexchange 
telecommunications  services  to 
subscribers  in  rural  and  high  cost  areas 
shall  be  no  higher  than  the  rates  charged 
by  each  such  provider  to  its  subscribers 
in  urban  areas."  As  required  under  the 
1934  Act,  as  amended,  our  rule  will 
apply  to  all  providers  of  interexchange 
telecommunications  services  and  to  all 
mterexchange  "telecommunications 
services,"  as  defined  in  the  1934  Act. 
This  definition  does  not  create  any 
exception  for  nonresidential  services. 

B.  Contract  Tariffs,  Tariff  12  Offerings, 
Optional  Calling  Plans,  Discoimts, 
Promotions,  and  Private  Line  Services 

3.  Section  254(gJ  and  our  geographic 
rate  averaging  rule  will  require  carriers 
to  charge  subscribers  in  rural  and  high- 
cost  areas  rates  for  telecommunications 
services  that  are  no  higher  than  rates 
offered  to  urban  subscribers.  The 
Commission's  current  policy  as 
reflected  in  AT&T  tariffs,  however,  has 
permitted  AT&T  to  offer  contract  tariffs. 
Tariff  12  offerings,  optional  calling 
plans,  and  temporary  promotions, 
subject  to  some  limitations.  Contract 
tariffs  and  Tariff  12  offerings  generally 
involve  discounts  from  basic  rate 
schedules.  Optional  calling  plans  offer 
customers  discounts  from  basic  rate 
schedules,  subject  to  terms  and 
conditions  specified  in  the  optional 
calUng  plan.  Temporary  promotions 
involve  discounts  from  basic  rate 
schedules  as  well  as  limited  sign-up 
periods  for  the  promotional  discount 
rates  As  noted,  we  have  also  permitted 
AT&T  to  offer  private  line  services  at 
geographically  deaveraged  rates.  AT&T 
rates  for  private  line  services  vary  from 
L^TA  (Local  Access  and  Transport 
Area)  to  LATA,  continuing  pricing 
practices  that  AT&T  has  historically 
used  in  setting  rates  for  private  line 
services. 


4.  The  legislative  history  of  Section 
254(g)  states  that  Congress  intended  that 
section  to  "incorporate"  our  existing 
policy  concerning  geographic  rate 
averaging,  and  "that  the  Commission, 
where  appropriate,  could  continue  to 
authorize  limited  exceptions  to  the 
general  geographic  rate  averaging  policy 
using  the  (forbearance)  authority 
provided  by  new  section  10  of  the 
Communications  Act."  Therefore,  we 
will  conduct  a  forbearance  analysis  to 
determine  whether  we  should  permit 
IXCs  to  depart  from  geographic  rate 
averaging  where  we  have  permitted 
them  to  do  so  under  cvirrent  policy. 

5.  We  do  not  believe  that  our  current 
policy  of  allowing  carriers  to  offer 
contract  tariffs  and  Tariff  12  options 
conflicts  with  geographic  averaging 
because  we  require  that  these  offerings 
be  available  to  similarly  situated 
customers  throughout  the  carrier's 
service  area.  The  legislative  history  to 
Section  254(g),  however,  indicates  that 
the  conferees  viewed  contract  tariffs  and 
Tariff  12  offerings,  at  least  to  some 
extent,  as  permissible  exceptions  to 
geographic  rate  averaging  that  could  be 
authorized  through  forbearance. 
Accordingly,  our  forbearance  analysis 
will  encompass  contract  tariffs  and 
Tariff  12  offerings  to  ensure  that  our 
requirements  implementing  Section 
254(g)  are  consistent  with  congressional 
intent. 

6.  Section  10  requires  the  Commission 
to  forbear  from  applying  any  provision 
of  the  Act  if  we  find  that  (1) 
enforcement  of  such  provision 
unnecessary  to  ensxu^  that  practices  in 
connection  with  the  relevant 
telecommunications  service  are  just  and 
reasonable  and  are  not  unjustly  or 
unreasonably  discriminatory;  (2) 
enforcement  of  such  provision  is 
unnecessary  to  protect  consumers;  and 
(3)  forbearance  from  applying  such 
provision  is  consistent  with  the  public 
interest.  In  addition,  the  Commission,  in 
making  its  public  interest 
determination,  must  "consider  whether 
forbearance  from  enforcing  the 
provision  •   •   •  will  promote 
competitive  market  conditions, 
including  the  extent  to  which  such 
forbearance  will  enhance  competition 
among  providers  of  telecommunications 
services." 

7.  We  do  not  believe  that  permitting 
carriers  to  depart  &x)m  geographic  rate 
averaging  to  the  extent  necessary  to  offer 
contract  tariffs,  Tariff  12  offerings, 
optional  calling  plans,  temporary 
promotions,  and  private  line  services  in 
accordance  with  our  cxirrent  policy  will 
subject  rural  and  high-cost  area 
customers  to  unjust  or  unreasonable,  or 
unjustly  or  imreasonably 


discriminator,',  rates  because:  (1)  We 
will  continue  to  require  carriers  to  make 
these  services  generally  available  under 
our  current  rules  {e.g..  contract  tariffs 
and  Tariff  12  offerings  must  be  available 
to  similarly  situated  customersj 
regardless  of  their  geographic  location, 
and  (2)  the  only  "geographically- 
specific"  discounts  that  carriers  may 
offer  are  temporary  promotions.  Thus, 
except  for  temporary  promotions  and 
private  line  services,  interexchange 
telecommunications  service  offerings 
will  be  available  on  the  same  terms 
throughout  a  carrier's  service  area.  In 
addition,  we  do  not  believe  based  on  the 
record  that  allowing  geographically 
deaveraged  private  line  rates  will 
produce  unjust  or  unreasonable  or 
unjustly  or  unreasonably  discriminatory 
rates,  as  it  is  our  current  practice  and 
has  not  raised  such  concerns.  Thus,  we 
find  that  enforcement  of  the  geographic 
rate-averaging  requirement  for  contract 
tariffs.  Tariff  12  offerings,  optional 
calling  plans,  temporary  promotions, 
and  private  line  services  is  not 
necessary  to  ensure  that  charges, 
practices,  and  classifications  are  just 
and  reasonable  and  not  unjustly  and 
unreasonably  discriminatory. 

8.  Enforcement  of  the  geographic  rate- 
averaging  requirement  for  these  services 
is  also  not  necessary  to  protect 
consumers  because  these  service 
offerings  are  generally  beneficial  to 
consumers.  For  example,  promotions, 
optional  calling  plans,  and  discounts 
facilitate  introduction  of  new  and 
beneficial  services  to  consumers. 
Indeed,  we  are  particularly  concerned 
that  carriers  will  cease  to  offer  such 
service  offerings,  to  the  clear  detriment 
of  all  consumers,  unless  carriers  are 
permitted  to  offer  them  for  a  limited 
time  on  a  narrower  scale  than 
throughout  their  entire  service  areas.  We 
beheve  that  the  limited  scope  and 
nature  of  promotions  offered  on  a 
geographically  specific  basis  will 
protect  consumers  and  that,  to  the 
extent  that  these  service  offerings 
promote  new  services,  consumers  will 
benefit,  including  rural  customers.  We 
also  believe  that  it  is  not  necessary  to 
apply  geographic  averaging  to  private 
line  services,  contract  tariffs,  and  Tariff 
12  offerings  to  protect  residential 
consumers  because  these  services  are 
normally  provided  to  businesses. 
Business  consumers  benefit  from  these 
services  because  in  many  cases  the 
services  are  provided  at  discounted 
rates.  Thus,  we  conclude  that 
enforcement  of  the  geographic  rate- 
averaging  requirement  for  contract 
tariffs.  Tariff  12  options,  optional  calling 
plans,  temporary  promotions,  and 
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private  line  services  is  not  necessary  to 
protect  consumers. 

9  Finally,  we  believe  that  forbearance 
from  applying  the  geographic  rate 
averaging  requirement  to  the  extent 
permitted  under  our  rules  is  consistent 
with  the  public  interest.  We  come  to 
this  conclusion  because  we  believe  ih^ 
allowing  deaveraged  rates,  such  as  for 
temporary  promotions,  will  ultimately 
benefit  consumers  by  encouraging 
widespread  offerings  of  new  services. 
Moreover,  it  has  been  our  practice  to 
allow  these  exceptions  to  our  existing 
policy,  and  we  have  no  reason  to  believe 
this  current  practice  is  contrary  to  the 
pubhc  interest.  In  addition,  excepting 
these  specific  types  of  service  offerings 
from  ihe  geographic  rate  averaging 
requirement  will  continue  to  stimulate 
competition  for  customers  among 
interexchange  carriers.  Limited 
departures  from  geographic  rate 
averaging,  such  as  for  private  line 
services  and  temporary  promotions 
available  only  in  some  areas,  are  often 
designed  to  spur,  or  respond  to, 
competition.  For  example, 
mterexchange  carriers  often  offer 
promotional  discounts  as  a  response  to 
competition  within  the  interexchange 
market,  For  these  reasons,  we  conclude 
that  limited  forbearance  from  applying 
the  geographic  rate  averaging 
requirement  to  contract  tariffs,  Tariff  12 
offerings,  temporary  promotions,  and 
private  line  services  is  consistent  with 
the  public  interest. 

10.  Accordingly,  we  forbear  from 
applying  Section  254(g),  consistent  writh 
the  intent  of  Congress,  to  the  extent 
necessary  to  permit  carriers  to  depart 
from  geographic  rate  averaging  to  offer 
contract  tariffs.  Tariff  12  offerings, 
optional  calling  plans,  temporary 
promotions,  and  private  line  services  in 
accordance  with  our  policy  as 
previously  apphed  to  AT&T.  As  with 
current  policy,  we  will  require  carriers 
to  offer  the  same  basic  service  package 
to  all  customers  in  their  service  areas, 
and  permit  carriers  to  offer  contract 
tariffs,  Tariff  12  offerings,  and  optional 
calling  plans  provided  they  are  available 
to  all  similarly  situated  customers, 
regardless  of  their  geographic  location. 
We  will  permit  carriers  to  offer 
promotions  that  may  be  "geographically 
limited,"  provided  that  the  promotions 
are  temporary,  as  discussed  further 
below. 

11.  These  requirements  are  fully 
consistent  with  the  Commission's  past 
practices.  Contrary  to  the  claims  of  some 
IXCs,  we  have  not  in  the  past  exempted 
from  our  geographic  rate  averaging 
policy  entire  groups  of  services,  such  as 
contract  tariffs,  negotiated 
arrangements,  or  optional  calling  plans, 


where  carriers  offer  discounted  rates  on 
a  permanent  or  long-term  basis.  The 
record  is  clear,  in  fact,  that  we  have 
required  optional  calling  plans  to  be 
generally  available  throughout  a 
carrier's  service  area  and  prohibited 
geographic  restrictions  in  contract  tariffs 
because  a  service  package  that  is 
available  to  only  one  customer 
"unreasonably  discriminates  among 
similarly  situated  customers,"  and  is 
therefore  unlawful.  The  only  type  of 
geographic  restriction  in  a  contract  tariff 
that  we  have  permitted  is  one  that  is 
necessary  because  of  technical 
limitations  imposed  by  a  LEC's 
switching  equipment  or  billing 
capabilities,  or  where  the  underlying 
basic  service  is  limited. 

12.  As  stated,  we  believe  that 
temporary  promotions  benefit 
consumers  because  they  facilitate  the 
introduction  of  new  services.  We  have 
permitted  temporary  promotions  in  the 
past  for  these  reasons,  and  believe  that 
Congress  intended  us  to  continue  to  do 
so.  We  conclude,  however,  that 
"temporary"  promotions  should,  in  fact, 
be  temporeuy  and  not  the  basis  for 
repeated  offerings  by  carriers.  Before 
AT&T  was  found  nondominant  for 
purposes  of  interexchange  service,  we 
proposed  to  keep  promotional  rates 
outside  of  price  caps  as  long  as  they 
were  offered  for  no  longer  than  90  days. 
Further,  we  find  that  a  90-day  period  in 
which  customers  may  receive 
discounted  rates  as  part  of  a  promotion 
is  sufficient  time  for  a  targeted 
promotional  offering  to  attract  interest 
in  new  or  revised  services,  but  not  so 
long  as  to  undermine  our  geographic 
rate  averaging  requirement. 
Accordingly,  even  though  AT&T  has 
tariffed  longer  promotions  in  the  past, 
we  beheve  this  length  of  time  for 
temporary  promotions  not  available 
throughout  a  carrier's  service  area  best 
implements  the  statutory  mandate  for 
geographic  averaging.  Further,  rather 
than  specifying  a  range  of  permissible 
combinations  of  sign-up  and  discount 
periods,  we  believe  that  specifying  a 
single  time  period  for  promotional 
discounts  will  facilitate  administration 
of  Section  254(g)  and  our  implementing 
rules. 

13.  We  will  therefore  permit  carriers, 
as  part  of  temporary  promotions  not 
available  throughout  a  carrier's  service 
area,  to  offer  discoimted  promotional 
rates  for  no  more  than  90  days.  We  will 
not  at  this  time  establish  limits  on  the 
duration  of  sign-up  periods  for 
promotions,  but  we  expect  them  to  be 
relatively  brief.  We  can  review  at  a  later 
time  specific  carriers'  practices  in  this 
regard  if  necessary.  We  also  expect  that 
carriers'  temporary  promotions  will  not, 


when  viewed  over  a  number  of  years, 
reflect  a  pattern  of  undue  discrimination 
against  rural  or  high-cost  areas.  Thus, 
we  expect  that,  viewed  over  time, 
temporary  promotions  will  be  offered  in 
rural  and  high-cost  areas,  as  well  as  to 
urban  customers.  We  find  it 
unnecessary  to  adopt  advertising 
requirements  concerning  discounts  and 
promotions.  We  believe  that  consumers 
will  be  protected  as  long  as  long-term 
discounts  and  promotions  are  available 
to  all  similarly  situated  customers 
throughout  a  carrier's  service  area. 

C.  Forbearance  in  Competitive    " 
Conditions 

14.  We  are  not  persuaded  that  we 
should  establish  an  exception  to  our 
general  rate  averaging  rule  based  on  the 
existence  of  competing  regional  carriers 
that  may  be  able  to  offer  lower  rates  for 
interexchange  services  because  of  lower 
access  charges  or  other  costs.  To 
establish  such  an  exception  we  would 
need  to  forbear  under  Section  10  of  the 
1934  Act.  As  noted  previously,  we  must 
forbear  from  applying  any  provision  of 
the  1934  Act,  as  amended,  when  (1) 
enforcement  of  that  provision  is 
unnecessary  to  ensure  that  the  relevant 
charges  and  practices  are  just  and 
reasonable  and  not  unjustly  or 
unreasonably  discriminatory;  (2) 
enforcement  of  that  provision  is 
uimecessary  to  protect  consumers;  and 
(3)  fort>earance  from  applying  the 
provision  is  consistent  with  the  pubUc 
interest. 

15.  Commenters  have  failed  to  justify 
this  exception  under  Section  10  because 
they  have  based  their  claims  entirely  on 
generaUzed  assertions  of  the  alleged 
need  for  a  competitive  exception  to 
geographic  averaging  requirements. 
With  respect  to  the  first  prong  of  the 
forbearance  test,  we  believe  that 
establishing  a  broad  exception  to 
Section  254(g)  for  low-cost  regions 
entails  a  substantial  risk  that  many 
subscribers  in  rural  and  high  cost  areas 
may  be  charged  more  than  subscribers 
in  other  areas.  Accordingly,  we  cannot 
conclude  that  enforcing  our  rate 
averaging  requirements  is  unnecessary 
to  ensure  just_and  reasonable  and 
nondiscriminatory  charges  for 
subscribers.  We  also  see  no  basis  in  the 
record  to  conclude  that  it  is  uimecessary 
to  enforce  Section  254(g)  to  ensure 
protection  of  consumers.  We  are 
concerned  that  widespread  deaveraged 
rates  for  interexchange  services  could 
produce  unreasonably  high  rates  for 
some  subscribers.  Further,  commenters 
have  not  made  a  persuasive  case  that 
our  geographic  rate  averaging 
requirement  may  compel  them  to 
abandon  service  in  some  areas.  Finally, 
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we  believe  that,  as  part  of  our  initial 
implementation  of  Section  254(g),  it  is 
not  in  the  pubUc  interest  to  create  the 
broad  exception  urged  by  commenters. 
Accordingly,  we  conclude  that 
commenters  have  not  justified 
forbearance  to  create  a  competitive 
exception  to  geographic  rate  averaging. 
We  also  will  not  forbear  from  enforcing 
our  rate  averaging  policy  against 
nondominant  carriers.  We  note  that 
Congress  knew  at  the  time  the  1996  Act 
was  passed  that  all  IXCs  were 
nondommant  and  we  find  that  Congress 
would  not  have  required  us  to  adopt 
rules  to  implement  geographic  rate 
averaging  if  it  had  intended  us  to 
abandon  this  poUcy  with  respect  to  all 
LXCs  so  soon  after  enactment. 

16.  We  are  also  not  persuaded  that  we 
should  forbear  for  smaller  carriers 
serving  high -cost  areas  on  the  grounds 
that  they  might  have  difficulty 
competing  against  nationwide  carriers. 
These  carriers  have  provided  only 
conclusory  allegations  of  harm  and  have 
not  shown  that  they  will  be  unable  to 
compete  with  larger  carriers  in  a  rate- 
averaged  environment,  much  less  that 
thev  have  satisfied  all  three  of  the 
requirements  set  forth  in  Section  10  for 
exercise  of  our  forbearance  authority. 
Thus,  these  carriers,  like  the  nationwide 
carriers,  have  failed  to  justify 
forbearance  on  this  record. 

17.  We  also  reject  ATiT's  suggestion 
that  we  delay  implementing  Section 
254(g)  until  access  charges  are  lower 
and  more  cost  based.  We  believe  that 
Congress  was  fully  aware  of  geographic 
differences  in  access  charges  when  it 
adopted  Section  254(g),  and  intended  us 
to  require  geographic  rate  averaging 
even  under  these  conditions.  Moreover, 
nothing  in  the  text  or  legislative  history 
of  Section  254(g)  suggests  that  the 
Congress  intended  to  delay  ' 
implementation  of  the  geographic  rate 
averaging  requirement, 

//.  State  Authority 

18.  We  conclude  that  Congress 
intended  the  states  to  play  an  active  role 
in  enforcing  Section  254(g)  with  respect 
to  intrastate  geographic  rate  averaging. 
The  Senate  Report  states  that  "States 
shall  continue  to  be  responsible  for 
enforcing  (intrastate  geographic  rate 
averaging!,  so  long  as  the  State  rules  are 
not  inconsistent  with"  the  regulations 
the  Commission  adopts.  We  believe  that 
intrastate  rate  structures  that  are  based 
on  reasonable  mileage  bands  will  meet 
this  requirement  because  that  is  the 
method  traditionally  used  by  carriers  to 
offer  geographically  averaged  rates.  We 
will  not.  however,  permit  states  to 
establish  special  rate  zones  within  states 
absent  forbearance  by  the  Commission 


because  we  believe  that  would  result  in 
geographically  deaveraged  rates  in 
violation  of  Section  254(g).  Section 
254(g)  requires  that  rates  be  no  higher  in 
any  rural  or  high-cost  area  than  they  are 
in  any  urban  area.  To  the  extent  that 
AT&T  proposes  to  associate  some,  but 
not  all,  rural  areas  with  certain  urban 
areas,  we  presume  that  some  rural  areas 
will  experience  higher  rates  than  some 
urban  areas,  in  violation  of  the  statute. 

III.  Rate  Integration 

A.  General  Rule 

19.  Section  254(g)  also  requires  the 
Commission  to  promulgate  a  rate 
integration  rule  requiring  that  "a 
provider  of  interstate  interexchange 
services  shall  provide  such  services  to 
its  subscribers  in  each  State  at  rates  no 
higher  than  the  rates  charged  to  its 
subscribers  in  any  other  State."  The 
Commission  has  a  well-established 
policy  of  rate  integration.  Since  1972, 
the  Commission  has  required  any  carrier 
that  provides  domestic  interstate 
interexchange  service  between  the 
contiguous  forty-eight  states  and  various 
offshore  points  to  integrate  its  rates 
pursuant  to  a  plan  to  integrate  the 
carrier's  rates  and  services  for  offshore 
points  with  its  rates  for  similar  services 
on  the  mainland.  In  1976,  the 
Commission  required  carriers  that 
offered  message  toll,  private  line,  and 
specialized  services  to  or  from  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands  to  integrate  their  rates  for  those 
services  into  the  rate  structures  and 
uniform  mileage  rate  patterns  applicable 
to  the  mainland.  This  policy  required 
IXCs  to  lower  their  rates  in  the  newly 
integrated  areas  to  levels  comparable  to 
those  prevailing  in  the  mainland  for 
interexchange  calls  of  similar  distance, 
duration,  and  time  of  day.  To 
implement  the  statutory  requirements  of 
Section  254(g),  we  will  adopt  the  rate 
integration  rule  we  proposed  in  the 
NPRM  that  'a  provider  of  interstate 
interexchange  telecommunications 
services  shall  provide  such  services  to 
its  subscribers  in  each  State  at  rates  no 
higher  than  the  rates  charged  to  its 
subscribers  in  any  other  State."  As  with 
geographic  rate  averaging,  this  rule  will 
incorporate  our  existing  poUcies.  This 
rule  will  apply  to  all  domestic  interstate 
interexchange  telecommunications 
services  as  defined  in  the  1996  Act,  and 
all  providers  of  such  services.  As  with 
our  geographic  rate  averaging  policy, 
carriers  may  comply  with  this  rule  by 
establishing  reasonable  mileage  bands 
for  calls: 

20.  We  are  not  persuaded  that  we 
must  forbear  from  requiring  carriers  to 
comply  with  rate  integration,  either 


generally  or  in  competitive  conditions, 
for  the  same  reasons  discussed  with 
respect  to  geographic  rate  averaging. 
Our  rate  integration  policy  has 
integrated  offshore  points  into  the 
domestic  interstate  interexchange  rate 
structure  so  that  the  benefits  of  growing 
competition  for  interstate  interexchange 
t^ecommunications  services,  as  well  as 
regulatory  and  other  developments 
concerning  interstate  services,  are 
available  throughout  our  nation. 
Furthermore,  absent  forbearance,  the 
statute  requires  us  to  incorporate  our 
1976  Integration  of  Rates  and  Services 
Order  requiring  geographic  rate 
integration. 

21.  We  are  also  not  persuaded  that  we 
should  forbear  from  applying  rate 
integration  to  smaller  carriers  serving 
high-cost  areas  on  the  grounds  that  they 
might  have  difficulty  competing  against 
nationwide  carriers.  These  carriers  have 
provided  only  conclusory  allegations  of 
harm  and  have  not  shown  that  they  will 
be  unable  to  compete  with  larger 
carriers  in  a  rate-integrated 
environment,  much  less  that  they  have 
satisfied  all  three  of  the  requirements  for 
exercise  of  our  forbearance  authority. 
Thus,  these  carriers  have  failed  to  make 
a  showing  on  this  record  justifying 
forbearance. 

22.  We  believe  that  AMSC.  despite  its 
argiunents  to  the  contrary,  is  required  by 
the  plain  terms  of  the  1996  Act  to 
integrate  the  rates  charged  for  its 
offshore  service  into  the  rate  structure 
for  its  mainland  rates.  Further,  as  with 
rate  averaging,  we  interpret  Section 
254(g)  to  extend  to  all  providers  of 
interexchange  service  the  rate 
integration  policy  that  previously  was 
applied  only  to  AT&T.  AMSC's  services 
would  appear  to  fall  within  the 
definition  of  interstate  interexchange 
telecommunications  services  subject  to 
Section  254(g).  A  Bureau  decision 
referred  to  by  AMSC  permitted  an 
AMSC  tariff  to  take  effect  without  any 
finding  of  lawfulness:  it  did  not 
establish  any  policy  of  excluding  AMSC 
services  from  rate  integration. 
Accordingly,  we  reject  AMSC's 
arguments  on  this  issue.  ~ 

B.  U.S.  Territories  and  Possessions 

23.  In  the  NPRM,  we  noted  that 
"State"  is  defined  in  the 
Communications  Act  to  include  U.S. 
territories  and  possessions.  Thus,  in 
making  the  Section  254(g)  rate 
integration  provision  applicable  to 
interstate  interexchange  services 
provided  between  "states,"  as  defined 
in  the  Communications  Act,  47  U.S.C. 
153(40),  Congress  made  rate  integration 
applicable  to  interexchange  services 
provided  to  all  U.S.  possessions  and 
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territories,  including  Guam,  the 
Northern  Marianas,  and  American 
Samoa.  Further,  rate  integration  applies 
to  all  interstate  interexchange 
telecommunications  services  as  defined 
in  the  Communications  Act,  47  U.S.C. 
153(22).  153(46).  Accordingly,  under 
our  rate  integration  rule  implementing 
254(g),  providers  of  interexchange 
service  to  these  points  must  do  so  on  an 
integrated  basis  with  services  they 
provide  to  other  states. 

24.  We  believe  that  the  resolutions  the 
Guam/Northern  Marianas  Working 
Group  adopted  July  9,  1996,  regarding 
rate  integration  for  Guam  and  the 
Northern  Marianas  provide  a  reasonable 
framework  to  guide  carriers  towards 
implementing  rate  integration.  Thus,  a 
carrier  should  establish  rates  for 
services  provided  to  Guam  and  the 
Northern  Marianas  consistent  with  the 
rate  methodology  it  employs  for  services 
it  provides  to  other  states.  Similarly,  to 
the  extent  that  a  provider  of 
interexchange  service  offers  optional 
calling  plans,  contract  tariffs,  discounts, 
promotions,  and  private  Une  services  to 
its  subscribers  on  the  mainland,  it 
should  use  the  same  ratemaking 
methodology  and  rate  structure  when 
offering  those  services  to  its  subscribers 
in  Guam  or  the  Northern  Marianas. 

25.  We  also  agree  with  the  Working 
Group  that  cost  support  and  universal 
service  issues  should  be  addressed  in 
the  first  instance  by  the  Universal 
Service  Joint  Board.  Guam  has 
specifically  raised  these  issues  in  CC 
Docket  No.  96-45.  Accordingly,  we  will 
address  those  issues  in  the  context  of 
any  Joint  Board  recommendation.  For 
piuposes  of  our  decision,  however,  we 
do  not  view  estabUshment  of  cost- 
support  mechanisms  as  a  precondition 
of  rate  integration.  Nor  have  they  been 
justified  on  the  present  record.  Thus,  we 
reject  requests  that  we  establish,  or 
further  consider,  any  cost-support 
mechanisms  in  this  docket. 

26.  The  Working  Group  resolutions 
urge  that  rate  integration  for  services 
provided  to  Guam  and  the  Northern 
Marianas  should  take  place 
concurrently  with,  or  shortly  after,  the 
inclusion  of  Guam  and  the  Northern 
Marianas  into  the  North  American 
Niunbering  Plan,  the  implementation  of 
Feature  Group  D  service,  and  the  Guam 
Telephone  Authority's  (GTA's)  revision 
to  its  access  charge  structure.  All  three 
events  are  expected  to  occur  by  July  1, 
1997.  We  do  not  view  these 
developments  as  preconditions  for  rate 
integration  of  services  provided  to  these 
points.  Rather,  the  statute  requires  rate 
integration  regardless  of  whether  these 
developments  occiu'.  However,  we 
believe  that  these  developments  will 


facilitate  rate  integration.  Inclusion  of 
Guam  and  the  Northern  Marianas  in  the 
North  American  Numbering  Plan 
(NANP)  will  help  carriers  integrate  them 
into  their  nationwide  service  plans. 
Implementation  of  Feature  Group  D  will 
provide  subscribers  with  high-quality 
equal  access  to  providers  of 
interexchange  service  serving  Guam. 
Revision  of  access  charges  by  GTA  will 
help  providers  of  interexchange  service 
set  final  rate  schedules  for  service  to 
and  from  Guam.  Accordingly,  we 
require  providers  of  interexchange 
service  to  integrate  services  offered  to 
subscribers  in  Guam  and  the  Northern 
Marianas  with  services  offered  in  other 
states  no  later  than  August  1,  1997. 
27.  We  additionally  require  that 
carriers  submit  preliminary  plans  to 
achieve  rate  integration  no  later  than 
February  1,  1997,  and  final  plans  no 
later  than  June  1, 1997.  These  plans  will 
permit  the  Commission  to  review 
progress  toward  achieving  rate 
integration,  as  required  by  the  1996  Act. 
The  preliminary  plans  need  not  include 
rates,  but  at  a  minimum  should  resolve 
service  and  rate-band  issues.  Final  plans 
shall  include  a  rate  schedule.  Carriers 
may  integrate  these  points  by  expanding 
mileage  bands,  adding  mileage  bands, 
offering  postalized  rates,  or  other  means 
that  achieve  rate  integration.  We  also 
require  that  any  rate  changes  between 
the  adoption  date  of  this  Report  and 
Order  and  August  1,  1997,  must  be 
consistent  with  achieving  rate 
integration  by  August  1,  1997.  We  also 
believe  that  it  would  facilitate 
resolution  of  any  further  regulatory 
issues  concerning  rate  integration  for 
these  points  if  the  Common  Carrier 
Bureau  addresses  them  in  the  first 
instance.  Accordingly,  we  will  delegate 
to  the  Chief,  Common  Carrier  Bureau, 
authority  to  resolve  any  issues 
concerning  carriers'  plans  for  rate 
integration  for  these  offshore  points. 

28.  We  reject  GTE's  view  that  Section 
254(g}  does  not  require  its  Micronesian 
Telecommimications  Corp.  subsidiary  to 
integrate  rates  with  other  GTE  affiUates. 
The  statute  mandates  that  the 
Commission  require  rate  integration 
among  all  states,  territories,  and 
possessions,  and  this  goal  is  best 
achieved  by  interpreting  "provider"  to 
include  parent  companies  that,  through 
affiliates,  provide  service  in  more  than 
one  state.  Moreover,  nothing  in  the 
record  supports  a  finding  that  Congress 
intended  to  allow  providers  of 
interexchange  service  to  avoid  rate 
integration  by  establishing  or  using  their 
existing  subsidiaries  to  provide  service 
in  limited  areas.  Thus,  we  determine 
that  GTE,  for  the  purposes  of  Section 
254(g),  constitutes  a  "provider"  of 


interexchange  services  within  the 
meaning  of  that  section,  and  that  it  must 
integrate  rates  across  affiliates. 
Accordingly,  we  require  GTE  to  comply 
with  the  same  timetable  and 
requirements  as  the  other  carriers 
serving  the  Northern  Marianas  and 
Guam. 

29.  We  reject  the  contentions  of  PQ 
and  rr&E  that  they  are  not  subject  to  the 
rate- integration  obligation.  As  noted, 
Section  254  applies  to  all  providers  of 
interexchange  service.  Therefore,  PCI  & 
IT&E  must  provide  Guam  and  the 
Northern  Marianas  service  on  a  rate- 
integrated  basis.  Based  on  the  present 
record,  however,  there  is  insufficient 
evidence  to  evaluate  whether  PCI's  and 
rr&E's  rates  for  service  originating  in 
Guam  and  the  Northern  Marianas 
comply  with  Section  254(g). 
Consequently,  we  will  also  require  PCI 
and  rr&E  to  abide  by  the  same  timetable 
and  requirements  as  the  other  carriers 
serving  the  Northern  Marianas  and 
Guam.  They  may  demonstrate  with 
more  particularity  that  their  current 
rates  comply  with  rate  integration  when 
they  submit  their  plans. 

30.  Although  carriers  serving 
American  Samoa  are  required  to  provide 
service  on  a  rate-integrated  basis, 
American  Samoa  has  stated  that  it 
believes  that  rates  for  services  provided 
to  American  Samoa  are  already  rate 
integrated.  Nevertheless,  we  will  also 
direct  providers  of  interexchange 
service  serving  American  Samoa  to 
submit  plans  for  American  Samoa  in 
order  to  ensure  that  they  will  comply 
with  the  statute.  To  the  extent  services 
are  provided  to  other  U.S.  possessions 
and  territories  by  carriers  subject  to 
Section  254(g),  the  record  does  not 
reflect  what  carriers  serve  some  of  these 
points,  such  as  Wake  Island  and 
Midway  Island,  or  whether  service  is 
provided  in  special  ways,  such  as  in 
cooperation  with  military  authorities, 
that  might  affect  provision  of  service  on 
a  rate-integrated  basis  to  these  points. 
Accordingly,  we  are  directing  the 
Common  Carrier  Bureau  to  investigate 
service  arrangements  for  these  points 
and  to  take  such  steps  as  are  necessary 
to  assure  compliance  with  Section 
254(g)by  August  1,1997. 

31.  We  also  befieve  that  AT&T's 
concerns  about  termination  of  foreign 
traffic  in  Guam,  the  Northern  Marianas, 
and  American  Samoa  do  not  justify 
delaying  rate  integration.  Our  decision 
to  extend  rate  integration  to  Guam  is 
intended  to  benefit  U.S.  consumers.  We 
do  not  by  this  decision,  however,  affect 
the  classification  or  treatment  of  the 
underlying  costs  of  facilities  between 
these  offshore  points  and  other  U.S. 
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points  for  purposes  of  interconnection 
arrangements  with  foreign  carriers. 
32  Our  requirement  that  carriers 
implement  rate  uitegration  by  August  1, 
1997.  complies  wiih  Section  254(g). 
That  section  requires  us  to  adopt  rules 
n»quinng  rate  integration  for  Guam,  the 
Northern  Marianas  and  American 
Samoa  by  .August  8,  1996.  We  do  not 
Tviid  this  provision  as  mandating  rate 
integration  for  all  points  by  that  date. 
Instead,  we  interpret  the  statute  to 
permit  a  reasonable  transition  period  for 
the  offshore  points  to  which  our  rate 
integration  policy  is  being  applied  for 
the  first  time. 

rV.  AT&T's  Commitments 

33.  The  rules  we  adopt  in  this 
proceeding  will  require  AT&T  to 
provide  interexchange  service  at 
geographically  averaged  and  integrated 
rates.  We  believe  these  requirements 
incorporate  the  Commission's  existing 
rate  averaging  and  rate  integration 
policies  and,  thus,  should  supersede  the 
commitments  AT&T  made  in  the  AT&T 
Reclassification  proceeding  concerning 
rate  averaging  and  rate  integration. 
Accordingly,  we  release  AT&T  from  its 
commitments  to  continue  to  comply 
with-  the  Commission's  orders  regarding 
rate  integration  and  to  file  any  tariff 
containing  a  geographically  deaveraged 
rate  on  five  business  days'  notice.  We  do 
not  release  AT&T  from  its  more  specific 
commitments  concerning  Hawaii  and 
Alaska.  AT&T  is  still  affirmatively 
bound  by  the  rules  we  establish  in  this 
Report  and  Order,  and  by  our  prior 
opinions,  rules,  and  orders  on 
geographic  rate  averaging  and  rate 
integration,  which  the  rules  incorporate. 

Ordering  Clauses 

.Accordingly,  it  is  ordered  That 
pursuant  to  authority  contained  in 
sections  1.  4{i).  10,  201-205,  214(e),  215 
and  254(g)  of  the  Communications  Act 


of  1934,  as  amended,  47  U.S.C.  151, 
154(i),  160,  201-205,  214(e)  and  254(g). 
Part  64  of  the  Commission's  rules  are 
amended  as  set  forth  below. 

It  is  farther  ordered  That  the  policies 
rules  and  requirements  set  forth  herein 
are  adopted. 

It  is  further  ordered  That  the  pohcies , 
rules  and  requirements  adopted  herein 
shall  be  effective  September  16, 1996. 

It  is  further  ordered  That  with  respect 
to  interexchange  services  provided 
between  any  U.S.  state,  territory  or, 
possession  and  Guam,  the  Northern 
Marianas,  or  American  Samoa,  AT&T, 
GTE,  MQ.  Sprint,  PQ,  and  IT&E  shall: 
(1)  Submit  to  the  Commission  no  later 
than  February  1,  1997,  preliminary 
plans  to  achieve  rate  integration  by 
August  1, 1997,  with  respect  to  those 
points;  and  (2)  submit  to  the 
Commission  no  later  than  June  1, 1997, 
final  plans  to  achieve  rate  integration  by 
August  1,  1997,  with  respect  to  those 
points. 

It  is  further  ordered  That  AT&T  is , 
released  from  the  commitments  it  made 
in  the  AT&T  Reclassification  proceeding 
concerning  rate  averaging  and  rate 
integration,  as  described  herein. 

It  is  further  ordered  That  the  Chief, 
Common  Carrier  Bureau,  is  delegated 
authority  to  resolve  any  regulatory 
issues  concerning  implementation  of 
rate  integration  for  offshore  points 
consistent  with  this  Report  and  Order. 
The  Common  Carrier  Bureau  is  directed 
to  investigate  service  arrangements  for 
offshore  points  and  to  take  such  steps  as 
are  necessary  to  ensure  compUance  vyith 
Section  254^,  by  August  1, 1997,  for 
such  offshore  points. 

List  of  Subjects  in  47  '  Fl?  Part  64 

Communications  common  carriers. 
Telephone. 


Federal  Communications  Commission. 
William  F.  Caton, 

Ac'.jng,  Secretan". 

Rule  Changes 

F^art  64  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows; 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1   The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat.  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201.  218,  226, 
228,  48  Stat.  1070.  as  amended,  1077;  47 
U.S.C.  201,  218,  226,  228,  unless  otherwise 
noted. 

2.  Subpart  R  is  added  to  Part  64  to 
read  as  follows: 

Subpart  R — Geographic  Rate  Averaging  and 
Rate  Integration 

§  64.1801     Geographic  rate  averaging  and 
rate  integration. 

Authority;  47  U.S.C.  §§  151,  154(i),  201- 
205.  214(e).  215  and  254(g). 

Subpart  R — Geographic  Rate 
Averaging  and  Rate  Integration 

§  64.1801     Geographic  rate  averaging  and 
rate  integration. 

(a)  The  rates  charged  by  providers  of 
interexchange  telecommimications 
services  to  subscribers  in  rural  and  high- 
cost  areas  shall  be  no  higher  than  the 
rates  charged  by  each  such  provider  to 
its  subscribers  in  urban  areas. 

fb)  A  provider  of  interstate 
interexchange  telecommunications 
services  shall  provide  such  services  to 
its  subscribers  in  each  U.S.  state  at  rates 
no  higher  than  the  rates  charged  to  its 
subscribers  in  any  other  state. 

[FR  Doc.  96-20859  Filed  8-15-96;  8:45  am] 
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persons  an  opportunity  to  participate  in  the 
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rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Parts  300  and  319 

[Docl^et  No  95-098-2] 

Importation  of  Fruits  and  Vegetables 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  that  would  amend  the 
regulations  regarding  the  importation  of 
fruits  and  vegetables  by  allowing  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  This  extension  will  provide 
interested  persons  with  additioned  time 
in  which  to  prepare  comments  on  the 
proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  vmtten  comments  on  Docket  No.  95- 
098-1  that  are  received  on  or  before 
September  3, 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-098-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road, 
Riverdale,  MD  20737-1238.  Please  state 
that  your  comments  refer  to  Docket  No. 
95-098-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
281 7  to  facilitate  entry  into  the 
comment  readme  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Grosser.  Senior  Operations  Officer, 
Port  Operations.  PPQ.  .APHIS.  4700 
River  Road  Unit  139.  Riverdale,  MD 
20737-1236;  (301)  734-8295. 


SUPPLEMENTARY  INCORMATiON:  On  July  2, 
1996,  we  published  in  the  Federal 
Register  (61  FR  34379-34385,  Docket 
No.  95-098-1)  a  proposal  to  amend  the 
regulations  in  7  CFR  parts  300  and  319 
by  allowing  a  number  of  previously 
prohibited  fruits  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world.  All  of  the 
fruits  and  vegetables,  as  a  condition  of 
entry,  would  be  subject  to  inspection, 
disinfection,  or  both,  at  the  port  of  first 
arrival  as  may  be  required  by  a  U.S. 
Department  of  Agricultvue  inspector.  In 
addition,  some  of  the  fruits  and 
vegetables  would  be  required  to  undergo 
prescribed  treatments  for  injurious  plant 
pestsas  a  condition  of  entry,  or  to  meet 
other  special  conditions. 

Comments  on  all  portions  of  Docket 
No.  95-098-1  except  the  proposed 
rule's  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  the  Paperwork  Reduction  Act 
were  required  to  be  received  on  or 
before  August  1, 1995.  By  that  date,  we 
received  two  comments  requesting  an 
extension  of  the  comment  period  for  the 
rule  portion  of  the  proposed  rule.  These 
requests  were  made  by  a  representative 
of  industry  and  a  representative  of  State 
government. 

In  response  to  these  requests,  we  are 
reopening  and  extending  the  comment 
period  on  Docket  No.  95-098-1  so  that 
comments  on  any  portion  of  the 
proposed  rule  wdll  be  considered  if  we 
receive  them  by  September  3, 1996.  We 
believe  that  this  action  will  allow  the 
representatives  requesting  extension  of 
the  comment  period  and  all  other 
interested  persons  adequate  opportunity 
to  prepare  and  submit  comments. 

Authority:  7  U.S.C.  ISOdd,  150ee,  150ff, 
151-167,  450,  2803,  and  2809;  21  U.S.C  136 
and  136a:  7  CFR  2.22,  2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  12th  day  of 
August  1996. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  96-20920  Filed  8-15-96;  8:45  am] 
BIUMQ  CODE  3410-34-P 


D**'Ce  c  the  Co^nptroiie'  ::'  f-^e 
C  jr'ency 

12  Ct=P  Pa'-  3 
[Docket  No.  96-16] 
RIN  1557-AB14 

f-EDERi...  RESERVE  SYSTEM 
ij  CPR  Pfi^-Ts  ^^'C  arc  225 
Peg... av ;;-■'=  -  »-,c  -    :.ocket  No.  R-0930] 

-  2  C!^P  Pa-^  325 

DEPARTMEN'  DP  "^E  'kp-SUPY 


,^?*Tir;^    ,-.1 


>ervision 


'2CPRP3rl567 
[Docket  No.  96-68] 

RIN  155C.  ii-3 
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AGENCIES:  Uilice  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  and  Office  of  Thrift 
Supervision,  Treasury. 
ACTION:  Joint  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(Agencies)  are  proposing  to  amend  their 
respective  risk-based  capital  standards 
to  make  tiniform  the  Agencies' 
treatments  for  transactions  supported  by 
qualifying  collateral.  The  proposal 
would  implement  part  of  section  303  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
which  requires  the  Agencies  to  work 
jointly  to  make  uniform  their 
regulations  and  guidelines 
implementing  common  statutory  or 
supervisory  poUcies.  The  effect  of  the 
proposal  would  be  to  allow  banks,  bank 
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holding  companies,  and  savings 
associations  (institutions)  to  hold  less 
capital  for  certain  transactions 
collateralized  by  cash  or  qualifying 
securities. 

DATES:  Comments  must  be  received  on 
or  before  October  15,  1996. 
ADDRESSES:  Comments  should  be 
directed  to: 

OCC:  Comments  may  be  submitted  to 
Docket  No.  96-16.  Communications 
Division,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  S.W.,  Washington,  D.C.,  20219. 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address.  In  addition,  comments  may  he 
sent  by  facsimile  transmission  to  FAX 
number  (202)  874-5274,  or  by  electronic 
mail  to 
REG.COMMENTSeOCC.TREAS.GOV. 

Board:  Comments  directed  to  the 
Board  should  refer  to  Docket  No.  R- 
0930  and  may  be  mailed  to  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  N.W., 
Washington  DC,  20551.  Comments 
may  also  be  delivered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  a.m. 
and  5:15  p.m.  weekdays,  or  the  guard 
station  m  the  Eccles  Building  courtyard 
on  20th  Street.  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  Room  MP-500  of  the  Martin  Building 
between  9  a.m.  and  5  p.m.  weekdays, 
e.xcept  as  provided  in  12  CFR  261.8  of 
the  Board  s  rules  regarding  availability 
of  information. 

FDIC:  Written  comments  should  be 
sent  to  jerry  L.  Langley,  Executive 
Secretary,  Attention:  Room  F— 402, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  N.W..  Washington,  D.C., 
20429.  Comments  may  be  hand 
delivered  to  Room  F-402, 1776  F  Street 
N.W..  Washington.  D.C..  20429  on 
business  days  between  8:30  a.m.  and  5 
p.m  (Fax  number  (202)  898-3838; 
internet  address:  comments@fdic.gov). 
Comments  will  be  available  for 
inspection  and  photocopying  in  Room 
7118.  550  17th  Street,  N.W., 
Washington.  DC.  20429.  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

OTS:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  If  00  G 
Street.  N.W..  Washington.  D.C.,  20552, 
Attention  Docket  No.  96-58.  These 
submissions  may  be  hand-deUvered  to 
1700  G  Street,  N.W..  from  9:00  a.m.  to' 
5:00  p  m  on  business  days;  they  may  be 
sent  t)y  facsimile  transmission  to  FAX 
number  (202)  906-7755.  Comments  will 
be  available  for  inspection  at  1700  G 


Street.  N.W.,  from  9:00  a.m.  until  4:00 
p.m.  on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Roger  Tufts,  Senior  Economic 
Advisor  (202/874-5070).  Christina 
Benson,  Capital  Markets  Specialist  (202/ 
874-5070),  Office  of  the  Chief  National 
Bank  Examiner,  or  Ronald 
Shimabukuro,  Senior  Attorney  (202/ 
874-5090),  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W..  Washington,  D.C.,  20219. 

Board:  Roger  Cole,  Deputy  Associate 
Director  (202/452-2618),  Norah  Barger. 
Manager  (202/452-2402),  Barbara 
Bouchard,  Supervisory  Financial 
Analyst  (202/452-3072).  Division  of 
Banking  Supervision  and  Regulation. 
For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.,  20551. 

FDIC:  For  supervisory  issues,  Stephen 
G.  Pfeifer,  Examination  SpeciaUst, 
Accounting  Section,  Division  of 
Supervision  (202/898-8904);  for  legal 
issues,  Gerald  J.  Gervino,  Senior 
Attorney,  Legal  Division  (202/898- 
3723),  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  N.W., 
Washington,  D.C.,  20429. 

OTS;  John  F.  Connolly.  Senior 
Program  Manager  for  Capital  Policy, 
(202)  906-6465,  Supervision  Pohcy;  or 
Deborah  Dakin,  Assistant  Chief  Counsel, 
(202)  906-6445,  Regulations  and 
Legislative  Division.  Office  of  the  Chief 
Counsel,  Office  of  Thrift  Supervision, 
1700  G  Street,  N.W.,  Washington,  D.C., 
20552. 

StWLEMENTARY  INFORMATION:  Section 
303(a)(2)  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325, 108  Stat.  2160,  2215  (September  23, 
1994)^codified  at  12  U.S.C.  4803, 
provides  that  the  Agencies  shall, 
consistent  with  the  principles  of  safety 
and  souindness,  statutory  law  and 
policy,  and  the  public  interest,  work 
jointly  to  make  uniform  all  regulations 
and  guidelines  implementing  common 
statutory  or  supervisory  policies.  In  this 
regard,  the  Agencies  have  been 
reviewing,  on  an  interagency  basis,  their 
capital  standards  to  identify  areas  where 
they  have  substantively  different  capital 
treatments  for  particular  transactions. 

Since  Decemoer  1994,  the  four 
Agencies  have  had  three  different  rules 
for  the  capital  treatment  of  transactions 
that  are  supported  by  qualifying 
collateral.  Tliese  rules  constitute  one  of 
the  more  substantive  differences  among 


the  Agencies'  capital  standards.  The 
FT)IC"s  and  OTS's  risk-based  capital 
standards  provide  that  the  portion  of  a 
transaction  collateralized  by  cash  on 
deposit  in  the  lending  institution  or  by 
the  market  value  of  central  government 
securities  of  the  OECD-based  group  of 
countries  '  (OECD  securities)  may  be 
assigned  to  the  20  percent  risk 
category.'  The  Board's  general  rule  is 
similar  to  the  FDIC's  and  OTS's.  but 
there  is  a  limited  exception.  Under  the 
Board's  risk-based  capital  guidelines, 
transactions  fully  collateraHzed  with 
cash  or  OECD  securities  with  a  positive 
margin  (that  is,  the  market  value  of  the 
collateral  is  greater  than  the  amount  of 
the  claim)  may  be  eligible  for  a  zero 
percent  risk  weight.  An  institution  must 
maintain  a  positive  margin  on  a  daily 
basis,  fully  taking  into  account  any 
change  in  the  institution's  exposure  to 
the  obligor  or  counterparty  under  a 
claim  in  relation  to  the  market  value  of 
the  collateral.  The  OCC's  rule  permits 
the  portion  of  a  transaction  that  is 
collateralized  with  a  positive  margin  by 
cash  or  OECD  securities,  which  must  be 
marked-to-market  daily,  to  receive  a 
zero  percent  risk  weight. 

The  Agencies  are  proposing  to  amend 
their  respective  risk-based  capital 
standards  to  achieve  uniformity  in  the 
treatment  of  collateralized  transactions. 
This  joint  proposal  would  permit 
portions  of  claims  (including  repurchase 
agreements)  collateralized  by  cash  on 
deposit  with  the  lending  institution  or 
by  securities  issued  or  guaranteed  by  the 
U.S.  Treasury.  U.S.  government 
agencies,  or  the  central  governments  in 
other  OECD  countries  to  be  eligible  for 
a  zero  percent  risk  weight.  To  qualify  for 
the  zero  percent  risk  category,  the 
collateralized  arrangement  would  have 
to  specify  the  portion  of  the  claim  that 
will  be  continuously  collateralized 
either  in  terms  of  an  identified  dollar 
amount  or  a  percentage  of  the  claim.  In 
the  case  of  off-balance-sheet  derivative 
contracts,  the  collateralized  portion 
could  be  specified  in  terms  of  an 
identified  dollar  amount  or  a  percentage 
of  the  current  or  potential  future 
exposure. 

Under  this  joint  proposal,  the 
arrangement  must  also  require 
maintenance  on  a  daily  basis  of  a 


'  The  OECD-based  group  of  countries  comprises 
all  full  menibers  of  the  Organization  for  Economic 
Cooperation  and  Development  (OECD).  as  well  as 
countries  that  have  concluded  special  lending 
arrangements  with  the  International  Monetary  Fund 
associated  with  the  Fund's  General  Arrangements  to 
Borrow. 

-Portions  of  claims  collateralized  by  U.S. 
government-sponsored  agency  securities  are  also 
eligible  for  h '50  percent  risk  weight.  The  Agencies 
are  not  proposing  to  change  the  risk  weighting  for 
these  collateralized  transactions. 
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positive  margin  of  collateral  on  the 
specified  collateralized  portion,  taking 
into  account  daily  changes  in  the  value 
of  the  institution's  credit  exposure  and 
the  market  value  of  the  collateral.  The 
Agencies  note  that  for  certain 
transactions  where  the  market  value  of 
the  collateral  (e.g..  the  redemption  value 
of  cash  on  deposit)  is  fixed  and  the 
value  of  the  exposure  seldom  fluctuates. 
ensuring  mainlenance  of  a  positive 
collateral  margin  on  a  dailv  basis  may 
not  actually  entail  daily  mark-to-market 
calculations,  such  as  in  the  case  of  a 
loan  collateralized  by  a  certificate  of 
deposit  Where  only  a  portion  of  a 
collateralized  claim  qualifies  for  the 
zero  percent  risk  category,  the 
reniQirung  portion  Suouid  l>6  assigned  to 
the  risk  categor\-  appropriate  to  the 
obligor,  or  if  relevant,  the  guarantor  or 
other  collateral. 

In  all  cases,  the  collateralized 
arrangement  should  ensure  that 
institutions  maintain  control  over  the 
collateral.  The  proposal  has  an 
accommodation  for  instances  where  an 
institution  is  acting  as  a  customer's 
agent  involving  the  lending  or  sale  of 
the  customer's  securities  that  is 
collateralized  by  cash  delivered  to  the 
institution.  In  this  situation,  the 
transaction  would  be  deemed  to  be 
collateralized  by  cash  on  deposit  with 
the  lending  institution  provided  that  (a) 
any  indemnification  provided  bv  the 
institution  to  the  customer  is  limited  to 
no  more  than  the  difference  between  the 
market  value  of  the  securities  lent  or 
sold  and  the  cash  collateral  received 
and  fb)  any  reinvestment  nsk  associated 
with  that  cash  collateral  is  borne  by  the 
customer. 

While  the  proposal  would  permit 
certain  partially  collateralized  claims  to 
qualify  for  the  zero  percent  risk 
categor>-,  the  Agencies  reiterate  their 
longstanding  supervisory  guidance  and 
remind  institutions  that  engaging  in 
transactions  such  as  securities  lending 
or  repurchase  agreements  on  a  less  than 
fully  collateralized  'tjasis  may  be 
considered  an  unsafe  and  unsound 
practice. 

Regulatory  Flexibility  Act  Analysis 

OCC  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(bJ  of  the 
Regulatory  Flexibihty  Act,  the 
Comptroller  of  the  Currency  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
601  et  seq.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
proposed  rule  would  reduce  regulatory 


burden  by  allowing  banks  to  hold  less 
capital  for  certain  transactions 
collateralized  by  cash  or  qualifying 
securities.  This  proposed  rule  clarifies 
and  makes  uniform  existing  regulatory 
requirements  for  national  banks.  The 
economic  impact  of  this  proposed  rule 
on  banks,  regardless  of  size,  is  expected 
to  be  minimal. 

Board  Regulatory  Flexibility  Act 
Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board 
does  not  believe  this  proposal  would 
have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities  in  accord  with  the  spirit  and 
purposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Accordingly, 
a  regulatory  flexibihty  analysis  is  not 
required.  In  addition,  because  the  risk- 
based  capital  gtiidelines  generally  do 
not  apply  to  bank  holding  companies 
with  consolidated  assets  of  less  than 
$150  million,  this  proposal  would  not 
affect  such  companies.  The  amendment 
concerns  capital  requirements  for 
collateralized  transactions  which  may 
be  entered  into  by  depository 
institutions  of  any  size.  While  larger 
institutions  may  enter  into  more 
sophisticated  transactions,  the 
amendment  would  equally  favor  smaller 
institutions,  even  if  their  collaterahzed 
transactions  are  less  complex.  The  effect 
of  the  proposal  would  be  to  reduce 
regulatory  burden  on  depository 
institutions  by  allowing  the  institutions 
to  hold  less  capital  for  certain 
transactions  collaterahzed  by  cash  or 
qualifying  securities. 

FDIC  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354,  5  U.S.C,  601  et  seq.],  it  is  certified 
that  the  proposal  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
amendment  concerns  capital 
requirements  for  collaterahzed 
transactions  which  may  be  entered  into 
by  depository  institutions  of  any  size. 
While  larger  institutions  may  enter  into 
more  sophisticated  transactions,  the 
amendment  would  equally  favor  smaller 
institutions,  even  if  their  collaterahzed 
transactions  are  less  complex.  The  effect 
of  the  proposal  would  be  to  reduce 
regulatory  burden  on  depository 
institutions  by  allowing  the  institutions 
to  hold  less  capital  for  certain 
transactions  collaterahzed  by  cash  or 
quahfying  sectirities. 

OTS  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 


certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  amendment  concerns  capital 
requirements  for  collateralized 
transactions  which  may  be  entered  into 
by  depository  institutions  of  any  size. 
While  larger  institutions  may  enter  into 
more  sophisticated  transactions,  the 
amendment  would  equally  favor  smaller 
institutions,  even  if  their  collaterahzed 
transactions  are  less  complex  The  effect 
of  the  proposal  would  be  to  reduce 
regulatory  burden  on  depository 
institutions  by  allowing  the  institutions 
to  hold  less  capital  for  certain 
transactions  collateralized  by  cash  or 
quahfying  securities. 

Paperwork  Redaction  Act 

The  Agencies  have  determined  that 
this  proposal  would  not  increase  the 
regulatory  paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.]. 

OCC  and  OTS  Executive  Order  12866 

Determination 

The  Comptroller  of  the  Currency  and 
the  Director  of  the  OTS  have  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

OCXDand  OTS  I'nfunded  Mandates 
Reform  Act  of  1995  DeterminaUons 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  Section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
proposed  rule  is  limited  to  changing  the 
risk  weighting  of  transactions 
collateralized  by  cash  or  securities 
issued  or  unconditionally  guaranteed  by 
the  U.S.  Government  or  its  agencies,  or 
the  central  government  of  an  OECD 
coimtry,  from  the  20  percent  to  the  zero 
percent  risk  weight  category  under  the 
Agencies'  risk-based  capital  rules.  In 
addition,  with  respect  to  the  OCC,  this 
proposal  clarifies  and  mtikes  uniform 
existing  regulatory  requirements  for 
national  banks.  The  OCC  and  OTS  have 
therefore  determined  that  the  proposed 
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rule  will  not  result  in  expenditures  by 
State,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  the  OCC  and  OTS 
have  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks, 
Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking,  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities.  ' 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Federal 
Reserve  System,  Holding  companies, 
Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure,  Banks,  banking.  Capital 
adequacy.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
State  non-member  banks. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Authority  and  Issuance 

Office  of  the  ComptrolU'r  nt  the  Currency 

12  CFR  CHAPTER  I 

For  the  reasons  set  out  in  the 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  lor  part  3 
continues  to  read  as  follows: 

.\uthority:  12  U.S.C.  93a.  161. 1818. 
1828(n).  1828  note.  1831n  note.  3907.  and 
3909. 

2.  In  appendix  A  to  part  3,  paragraph 
(a)(l)(viii)  and  footnote  15  in  paragraph 
(b)(l)(v)  of  section  3  are  revised  to  read 
as  follows: 

Appendix  A  to  Part  3 — Risk-Based 
Capital  Guidelines 


Section  3.  Risk  Categories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items 

•         *         *         *         • 

(a)  *  •  * 

(viii)  That  portion  of  claims  specified  as 
collateralized  by  cash  on  deposit  with  the 
bank  or  by  securities  issued  or 
unconditionally  guaranteed  by  the  United 
States  Government  or  its  agencies,  or  the 
central  governments  of  an  OECD  country, 
provided  that:  *■ 

(A)  The  bank  specifies  in  the  collateral 
agreement  the  collateralized  portion  of  the 
claim  either  in  terms  of  an  identified  dollar 
amount  or  a  percentage  of  the  claim  (or  in  the 
case  of  an  off-balance-sheet  derivative 
contract,  in  terms  of  an  identified  dollar 
amount  or  a  percentage  of  the  current  or 
potential  future  exposure);  ~  and 

(B)  The  bank  specifies  in  the  collateral 
agreement  that  the  custcuner  is  obligated  to 
maintain  on  a  daily  basis  a  positive  margin 
of  collateral  on  the  specified  f)ortion  of  the 
claim  that  fully  takes  into  account  daily 
changes  in  the  value  of  the  bank's  credit 
exposure  and  in  the  market  value  of  the 
collateral. 
***** 

(b)*  *  • 
(v)«    •   "IJ 

***** 

Dated:  July  26.  1996. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  CHAPTER  II 

For  the  reasons  set  forth  in  the 
preamble,  parts  208  and  225  of  chapter 
II  of  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 


*■  Claims  collateralized  by  securities  issued  or 
guaranteed  by  the  United  States  Govemment  or  its 
agencies,  or  the  central  government  of  an  OECD 
country  include  securities  lending  transactions, 
repurchase  agreements,  collateralized  letters  of 
credit,  such  as  reinsurance  letters  of  credit,  and 
other  similar  financial  guarantees.  Swaps,  forwards, 
futures,  and  options  transactions  are  also  eligible, 
if  they  meet  ttie  collateral  requirements. 

't'See  footnote  22  in  section  3(b)(5)(iii)  of  this 
appendix  A  (collateral  held  against  derivative 
contracts). 

I'  *  *  *  When  the  bank  is  acting  as  a  customer's 
agent  in  a  transaction  involving  the  loan  or  sale  of 
the  customer's  securities  collateralized  by  cash, 
delivered  to  the  banii.  the  transaction  is  deemed  to 
be  collateralized  by  cash  on  deposit  with  the  bank 
provided  that  any  obligation  by  the  bank  to 
indemnify  the  customer  is  limited  to  no  more  than 
the  difference  between  the  market  value  of  the 
securities  lent  or  sold  and  the  cash  collateral 
received,  and  any  reinvestment  risk  associated  with 
the  collateral  is  borne  by  the  customer. 


Authority:  12  U.S.C.  36,  248(a),  248(c), 
321-3388,  37ld,  461.  481-486,  601.  611, 
1814, 1823(i),  1828(o),  1831o,  1831p-l,  3105, 
3310,  3331-3351.  and  3906-3909;  15  U.S.C. 
78b,  781(b),  781(g).  78l(i),  78o-4(c)(5).  78q, 
78q-l,  and  78w;  31  U.S.C.  5318:  42  U.S.C 
4012a,  4104a,  4104b,  4106,  and  4128. 

2.  In  appendix  A  to  part  208  section 
in.C.l.,  the  paragraph  immediately 
following  the  heading  is  designated  as 
paragraph  a.  and  the  second  paragraph 
is  designated  as  paragraph  b.  and 
revised  to  read  as  follows: 

Appendix  A  to  Pari  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  .Measure 


Ul.*  *  * 

C.  *  •  * 

1.  Category  1:  zero  percent,  a.  *  *  * 
b.  This  category  also  includes  the  portions 
of  claims  (including  repurchase  agreements) 
collateralized  by  cash  on  deposit  with  the 
lending  bank  or  by  securities  issued  or 
unconditionally  guaranteed  by  the  U.S. 
Treasury,  U.S.  govemment  agencies,  or  the 
central  govemment  in  other  OECD-based 
countries,  provided  that  the  collateralized 
arrangement: 

(1)  Specifies  the  collateralized  portion  of 
the  claim  either  in  terms  of  an  identified 
dollar  amount  or  a  percentage  of  the  claim 
(or,  in  the  case  of  an  off-balance-sheet 
derivative  contract,  either  in  terms  of  an 
identified  dollar  amount  or  a  percentage  of 
the  current  or  potential  future  exposure);  and 

(2)  Requires  the  maintenance  on  a  daily 
basis  of  a  positive  margin  of  collateral  on  the 
specified  portion  of  the  claim  that  fully  takes 
into  account  daily  changes  in  the  value  of  the 
bank's  credit  exposure  and  in  the  market 
value  of  the  collateral. 
***** 

3.  In  appendix  A  to  part  208,  the  last 
sentence  of  section  III.D.l.i.  is  revised  to 
read  as  follows: 

•        •        •        *        * 

D.  •  •  * 

4       •       •       * 

i.  •  *  *  When  a  bank  is  acting  as  a 
customer's  agent  in  a  transaction  involving 
the  loan  or  sale  of  the  customer's  securities 
that  is  collateralized  by  cash  delivered  to  the 
lending  bank,  the  transaction  is  deemed  to  be 
collateralized  by  cash  on  deposit  with  the 
bank  for  purposes  of  determining  the 
appropriate  risk-weight  category,  provided 
that  any  indemnification  is  limited  to  no 
more  than  the  difference  between  the  market 
value  of  the  securities  lent  or  sold  and  the 
cash  collateral  received,  and  any 
reinvestment  risk  associated  with  the  cash 
collateral  is  borne  by  the  customer. 
***** 

4.  In  appendix  A  to  part  208, 
Attachment  III,  category  1,  paragraph  5 
is  revised  to  read  as  follows: 


UMI 
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Attachment  111 — Summary  of  Risk 
Weights  and  Risk  Categories  for  State 
Member  BanLs 

Category  1:  Zero  Percent 

***** 

5.  Portions  of  claims  (including  repurchase 
agreements)  collaterahzed  by  cash  on  deposit 
with  the  lending  bank  or  by  securities  issued 
or  unconditionally  guaranteed  by  OECD 
central  governments  or  U.S.  government 
agencies,  provided  that  the  collateralization 
arrangement  (a)  specifies  the  collateralized 
pwDrtion  of  the  claim  either  in  terms  of  an 
identified  dollar  amount  or  a  percentage  of 
the  claim  (or,  in  the  case  of  an  off-balance- 
sheet  derivative  contract,  either  in  terms  of 
an  identified  dollar  amount  or  a  percentage 
of  the  current  or  potential  future  exposure); 
and  (b)  requires  the  maintenance  of  a  positive 
collateral  margin  on  a  daily  basis  that  fully 
takes  into  account  daily  changes  in  the  value 
of  the  bank's  credit  exposure  and  in  the 
market  value  of  the  collateral. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  {REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o),  1831i,  1831P-1,  1843(c)(8),  1844(b). 
1972(1),  3106,  3108,  3310,  3331-3351,  3907, 
and  3909. 

2.  In  appendix  A  to  part  225  section 
ni.C.l.,  the  paragraph  immediately 
following  the  heading  is  designated  as 
paragraph  a.  and  the  second  paragraph 
is  designated  as  paragraph  b.  and 
revised  to  read  as  follows: 

Appendix  A  to  Part  225 — Capita! 
Adequacy  tiuidflines  for  Bank  Holding 
Companies   Risk-Based  Measurp 

•         •         •         *         • 

in.  *  *  • 

Q   «     *     * 

1.  Category  1 :  zero  percent  a.  *  *  * 
b.  This  category  also  includes  the  portions 
of  claims  (including  repurchase  agreements) 
collateralized  by  cash  on  deposit  with  the 
lending  banking  organization  or  by  seciuities 
issued  or  unconditionally  guaranteed  by  the 
U.S.  Treasury,  U.S.  govenunent  agencies,  or 
the  central  government  in  other  OECD-based 
coimtries,  provided  that  the  collateralized 
arrangement: 

(1)  Specifies  the  collateralized  portion  of 
the  claim  either  in  terms  of  an  identified 
dollar  amount  or  a  jjercentage  of  the  claim 
(or,  in  the  case  of  an  off-balance-sheet 
derivative  contract,  either  in  terms  of  an 
identified  dollar  amount  or  a  percentage  of 
the  current  or  potential  future  exposure);  and 

(2)  Requires  the  maintenance  on  a  daily 
basis  of  a  positive  margin  of  collateral  on  the 
specified  portion  of  the  claim  that  fully  takes 
into  accovmt  daily  changes  in  the  value  of  the 
banking  organization's  credit  exposure  and  in 
the  market  value  of  the  collateral. 


3.  In  appendix  A  to  part  225,  the  last 
sentence  in  section  III.D.l.i.  is  revised  to 
read  as  follows: 


in.  •  •  * 

D.  •  *  * 
1.  •  •  • 

i.  *  *  *  When  a  banking  organization  is 
acting  as  a  customer's  agent  in  a  transaction 
involving  the  loan  or  sale  of  the  customer's 
securities  that  is  collateralized  by  cash 
delivered  to  the  lending  banking 
organization,  the  transaction  is  deemed  to  be 
collateralized  by  cash  on  deposit  with  the 
banking  organization  for  purposes  of 
determining  the  appropriate  risk-weight 
category,  provided  that  any  indemnification 
is  limited  to  no  more  than  the  difference 
between  the  market  value  of  the  securities 
lent  or  sold  and  the  cash  collateral  received, 
and  any  reinvestment  risk  associated  with 
the  cash  collateral  is  borne  by  the  customer. 
***** 

4.  In  appendix  A  to  part  225, 
Attachment  III,  category  1,  paragraph  5 
is  revised  to  read  as  follows: 


Attachment  III — Summary  of  Risk 
Weights  and  Risk  Categories  for  Bank 
Holding  Companies 

Category  1 :  Zero  Percent 

***** 

5.  Portions  of  claims  (including  repurchase 
agreements)  collateralized  by  cash  on  deposit 
with  the  lending  banking  organization  or  by 
securities  issued  or  unconditionally 
guaranteed  by  OECD  central  govermnents  or 
U.S.  government  agencies,  provided  that  the 
collateralization  arrangement  (a)  specifies  the 
collateralized  portion  of  the  claim  either  in 
terms  of  an  identified  dollar  amount  or  a 
percentage  of  the  claim  (or,  in  the  case  of  an 
off-balance-sheet  derivative  contract,  either 
in  terms  of  an  identified  dollar  amount  or  a 
percentage  of  the  current  or  potential  futiire 
exposure);  and  (b)  requires  the  maintenance 
of  a  positive  collateral  margin  on  a  daily 
basis  that  fully  takes  into  account  daily 
changes  in  the  value  of  the  banking 
organization's  credit  exposure  and  in  the 
market  value  of  the  collateral. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  8,  1996. 
William  U    Wiles, 
Secretary  of  the  Board. 
Federal  Deposit  Insurance  Cc^o-atlon 

12  CFR  CHAPTER  111 

For  the  reasons  set  forth  in  the 
preamble,  part  325  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b). 
1816, 1818(a),  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(i), 


1828(n),  1828(o),  1831o,  1835,  3907.  3909, 
4808;  Pub.  L  102-233, 105  Stat.  1761, 1789, 
1790  (12  U.S.C.  1831n  note);  Pub.  L  102- 
242, 105  Stat.  2236,  2355,  2386  (12  U.S.C. 
1828  note). 

2.  In  appendix  A  to  part  325,  section 
n.C,  the  first  two  paragraphs  under 
Category  1 — Zem  Percent  Risk  Weight 
are  designated  as  paragraphs  a.  and  b., 
respectively,  and  a  new  paragraph  c.  is 
added  to  read  as  follows: 

Appendix  A  to  Part  325— Statement  of 
Policy  on  Risk-Based  Capital 


n.  Procedures  for  Computing  Risk-Weighted 
Assets 


Category  1 — Zero  Percent  Risk  Weight,  a. 

*  *  * 

b.  *  •  * 

c.  This  category  also  includes  the  portions 
of  claims  (including  repurchase  agreements) 
collateralized  by  cash  on  deposit  with  the 
lending  bank  or  by  securities  issued  or 
unconditionally  guaranteed  by  the  U.S. 
Treasury,  U.S.  government  agencies,  or  the 
central  government  in  other  OECD  countries, 
provided  that  the  collateralized  arrangement: 

(1)  Specifies  the  collateralized  portion  of 
the  claim  either  in  terms  of  an  identified 
dollar  amount  or  a  percentage  of  the  claim 
(or,  in  the  case  of  an  off-balance-sheet 
derivative  contract,  either  in  terms  of  an 
identified  dollar  amount  or  a  percentage  of 
the  current  or  potential  future  exposure);  and 

(2)  Requires  the  maintenance  on  a  daily 
basis  of  a  positive  margin  of  collateral  on  the 
specified  portion  of  the  claim  that  fully  takes 
into  account  daily  changes  in  the  value  of  the 
bank's  credit  expMssure  and  in  the  market 
value  of  the  collateral. 
***** 

3.  In  appendix  A  to  part  325,  section 
n.C,  the  three  paragraphs  imder 
Category  2 — 20  Percent  Risk  Weight  are 
designated  as  paragraphs  a.  through  c, 
respectively,  the  phrase  "portions  of 
claims  collateralized  by  cash  held  in  a 
segregated  deposit  account  of  the 
lending  bank;"  is  removed  from  the 
newly  designated  paragraph  a. ,  and  the 
first  sentence  of  the  newly  designated 
paragraph  b.  is  revised  to  read  as 
follows: 


U. 
C 


Category  2—20  Percent  Risk  Weight  a. 

*  *  * 

b.  This  category  also  includes  claims  on, 
and  fwrtions  of  claims  guaranteed  by.  U.S. 
Govemment-spxjnsored  agencies,  portions  of 
claims  collateralized  by  seciu-ities  issued  or 
guaranteed  by  U.S.  Government-sponsored 
agencies,  and  the  pmrtions  of  claims 
(including  repurchase  agreements) 
collateralized  by  cash  on  deposit  in  the 
lending  bank  or  by  securities  issued  or 
guaranteed  by  OECD  central  governments 


42570 


Federal  Register  /  Vol.  61,  No.  160  /  Friday.  August  16,  1996  /  Proposed  Rules 


that  do  not  qualify  for  the  zero  percent  risk 
weight  category    •    •    * 

*  •  •  •         • 

4.  In  appendix  A  to  part  325,  section 

II  D  1.  the  eight  paragraphs  are 
designated  as  paragraphs  a.  through  h., 
respectively,  and  the  newly  designated 
paragraph  h   is  amended  by  adding  a 
sentence  to  the  end  of  the  paragraph  to 
read  as  follows: 

•  •         •         •         • 

II.  •  *  • 
D.  •  •  * 
1  Items  with  a  100  Percent  Conversion 

Factor  a.  *   *   * 

*  •  •  »  • 

h  *  *  *  When  a  bank  is  acting  as  a 
customer's  agent  in  a  transaction  involving 

the  loa.n  or  sale  of  the  customer's  securities 
that  IS  coilateralized  by  cash  delivered  to  the 
it- ndmg  bank  the  tranaaction  is  deemed  to  be 
roliaterahzed  by  cash  on  deposit  with  the 
bank  for  purposes  of  determining  the 
appropriate  risk-weight  category,  provided 
that  any  indemnification  is  limited  to  no 
more  than  the  difference  between  the  market 
value  of  the  securities  lent  or  sold  and  the 
cash  collateral  received,  and  any 
reinvestment  risk  asso<:iated  with  the  cash 
collateral  is  borne  bv  the  (  ustcmer 

•  •  •  »  t 

5  In  appendix  A  to  part  325  under 
Table  II — Summarv  of  Risk  Weights  and 
Risk  Categones,  a  period  is  added  at  the 
end  of  paragraph  (6)  and  a  new 
paragraph  (7)  is  added  under  Category 
1 — Zero  Percent  Risk  Weight  to  road  as 
follows: 


Table  II — Summarv  of  Risk  Weights 
and  Risk  Categories 

f  .ategon,  1— Zero  Percent  Risk  Weight 

***** 

(7)  Portions  of  claims  (including 
repurchase  agreements)  collateralized  by 
cash  on  deptisit  with  the  lending  bank  or  by 
secunties  issued  or  unconditionally 
guaranteed  by  the  US.  Treasury,  U.S. 
Government  agencies,  or  the  central 
government  in  other  OECD  countries, 
provided  that  the  coUateraiization 
arrangement  (ai  specifies  the  collateralized 
portion  of  the  claim  either  in  terms  of  an 
identified  dollar  amount  or  a  percentage  of 
the  claim  (or,  in  the  case  of  an  off-balance- 
sheet  derivative  contract,  either  in  terms  of 
an  identified  dollar  amount  or  a  percentage 
of  the  current  or  potential  future  exposure): 
and  (b)  requires  the  maintenance  of  a  positive 
collateral  margin  on  a  daily  basis  that  fully 
takes  into  account  daily  changes  in  the  value 
of  the  bank  s  credit  exposure  and  in  the 
market  value  of  the  collateral. 
»         •         •         »         ♦ 

6  In  appendix  A  to  part  325  under 
Table  II~Summar\  of  Risk  Weights  and 
Risk  Categones,  paragraphs  (6)  and  (7) 
under  Category  2—20  Percent  Risk 
Weight  are  revised  to  read  as  follows: 


Table  II — Summary  of  Risk  Weights  and 
Risk  Categories 

*  »         »      •  •         • 

Category  2—20  Percent  Risk  Weight 

*  •         •         *         • 

(6)  Portions  of  claims  (including 
repurchase  agreements)  collateralized  '  by 
securities  issued  or  guaranteed  by  the  U.S. 
Treasury,  U.S.  Government  agencies,  or  the 
central  government  in  other  OECD  countries 
that  do  not  qualify  for  the  zero  percent  risk 
weight  category,  or  that  are  collateralized  by 
securities  issued  or  guaranteed  by  U.S. 
Government-sponsored  agencies. 

(7)  Portions  of  loans  and  other  claims 
collateralized  by  cash  on  deposit  in  the 
lending  bank  that  do  not  qualify  for  the  zero 
percent  risk  weight  category. 

*  *         *         »         • 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C,  this  17th  day  of 
June,  1996. 

Federal  Deposit  Insurance  CorporatioD 

Valerie  ).  Best, 

Assistant  Executive  Secretary. 

Office  of  Thrift  Supervision 

12  CFR  CHAPTER  V 

For  the  reasons  set  forth  in  the 
preamble,  part  567  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1482,  1462a,  1463, 
1464.  1467a,  1828  (note). 

2.  Section  567.6  is  amended  by: 

a.  Redesignating  footnotes  8,  9, 10, 
and  11  as  footnotes  10, 11, 12,  and  13, 
respectively. 

b.  Adding  paragraph  (a)(l)(i){H);  and 

c.  Adding  a  sentence  at  the  end  of 
paragraph  (a)(2)(i)(E). 

The  additions  rpad  rs  follows: 

§567.6    RIsk-basen    acstai  credit  risk- 
weight  categories 

(aj  '  *  • 

(1)*** 

(i)  *  *  • 

(H)  That  portion  of  claims 
collateralized  by  cash  on  deposit  with 
the  lending  savings  association  or  by 
securities  issued  or  unconditionally 
guaranteed  by  the  United  States 
Treasury,  the  United  States  Government 
or  its  agencies,  or  the  central 
government  in  other  OECD  countries,* 


'  Degree  of  collateralization  is  determined  by 
current  market  value. 

•Claims  collateralized  by  securities  iseued  or 
guaranteed  by  the  United  States  Treasury,  the 
United  States  Govermnent  or  its  agencies,  or  the 
central  government  of  an  OECD  country  include 
securities  lending  transactions,  repurchase 
agreemenu,  collateralized  letters  of  credit,  such  as 


provided  that  the  collateralized 
arrangement: 

[1]  Specifies  the  collateralized  portion 
of  the  claim  either  in  terms  of  an 
identified  dollar  amount  or  a  percentage 
of  the  claim  (or.  in  the  case  of  an  off- 
balance-sheet  derivative  contract,  either 
in  terms  of  an  identified  dollar  amount 
or  a  percentage  of  the  current  or 
potential  future  exposure);'*  and 

(2)  Requires  the  maintenance  on  a 
daily  basis  of  a  positive  margin  of 
collateral  on  the  specified  portion  of  the 
claim  that  fully  takes  into  account  daily 
changes  in  the  value  of  the  savings 
association  s  credit  exposure  and  in  the 
market  value  of  the  collateral. 

*  *        *        »        • 

(2)  *  *  * 
(i)  *  •  * 

(E)  *  *  •  When  the  savings  association 
is  acting  as  a  customers  agent  in  a 
transaction  involving  the  loan  or  sale  of 
the  customers  securities  that  is 
collateralized  by  cash  delivered  to  the 
lending  savings  association,  the 
transaction  is  deemed  to  be 
collateralized  by  cash  on  deposit  with 
the  savings  association  for  purposes  of 
determining  the  appropriate  risk  weight 
category,  provided  that  any  obligation  of 
the  savings  association  to  indemnify  the 
customer  is  limited  to  no  more  than  the 
difference  between  the  market  value  of 
the  securities  lent  or  sold  and  the  cash 
collateral  received,  and  any 
reinvestment  risk  associated  with  the 
collateral  is  borne  by  the  customer. 

*  *         «         «        * 

Dated:  July  23,  1996. 
Office  of  Thrift  Supervision 
lonathan  L.  Fiechter, 

Acting  Director. 

[PR  Doc.  96-20639  Filed  8-15-96;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Parts  932  and  941 

[No.  96-65] 

Selection  and  Compensation  of 
Federal  Home  Loan  Bank  Employees; 
Selection  of  the  Director  of  the  Office 
of  Finance  and  Compensation  of  the 
Employees  of  the  Office  of  Finance 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Proposed  rule. 
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reinsurance  letters  of  credit,  and  other  similar 
financial  guarantees.  Swaps,  forwards,  futures  and 
options  transactions  are  also  eligible,  if  they  meet 
the  collateral  requirements. 
»See  paragraph  (a)(2)(v)of  this  section. 
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SUMMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  proposing  to  amend  the 
provisions  of  its  regulations  governing 
the  selection  and  compensation  of 
employees  of  the  Federal  Home  Loan 
Banks  (Banks)  in  order  to  streamline 
regulatory  requirements  and  transfer 
specific  functions  currently  performed 
by  the  Board  to  the  board  of  directors  of 
each  Bank,  including  the  establishment 
of  incentive  pa5rment  measures  for  Bank 
Presidents  based  on  each  Bank's 
fulfillment  of  its  mission.  The  Board  is 
proposing  also  to  amend  its  regulation 
governing  the  Federal  Home  Loan  Bank 
System's  Office  of  Finance  (OF)  to 
provide  for  the  annual  appointment  of 
the  Director  of  the  OF  and  for  the 
compensation  of  the  Director  and  the 
other  employees  of  the  OF. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
October  15,  1996. 

ADDRESSES:  Mail  comments  to  Elaine 
Baker,  Executive  Secretariat,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Fisher,  Director,  Office  of 
Resource  Management,  (202)  408-2586; 
or  David  Guy,  Associate  General 
Counsel,  (202)  408-2536,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006. 

SUPPLEMENTARY  INPORMATION: 

I.  Statutory  and  Regulatory  Background 

A.  Selection  of  Employees 

1.  Bank  Employees,  Section  12(a)  of 
the  Federal  Home  Loan  Bank  Act  (Bank 
Act)  provides  that  each  Bank  may  select, 
employ,  and  fix  the  compensation  of 
Bank  employees,  subject  to  the  approval 
of  the  Board".  See  12  U.S.C.  1432(a). 
Section  932.40  of  the  Board's 
regulations,  which  governs  the  selection 
of  Bank  employees,  provides  that 
officers,  legal  counsel,  and  employees  of 
a  Bank  shall  be  elected  or  appointed  in 
accordance  with  the  Bank's  bylaws.  See 
12  CFR  932.40.  Each  Bank's  bylaws  are 
subject  to  the  approval  of  the  Board.  See 
12  U.S.C.  1432(a).  Under  each  Bank's 
bylaws,  the  Bank  elects  or  appoints  its 
President  subject  to  Board  approval. 

Section  932.40  also  sets  forth  conflicts 
of  interest  prohibitions  applicable  to 
full-time  officers  or  employees  of  a 
Bank,  and  to  counsel  retained  by  a 
Bank.  See  12  CFR  932.40.  These 
provisions  generally  prohibit  a  Bank 
employee  from  acting  on  behalf  of  a 
member  or  other  institution  insured  by 
the  former  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLIC),  except 
vmder  specified  circumstances  and  with 
the  consent  of  the  FSLIC.  Existing 


§  932.40  extends  this  prohibition  to 
counsel  and  attorneys  of  any  Bank, 
whether  employed  on  a  salary,  fee, 
retainer,  or  other  basis,  unless  the  Board 
consents  to  such  representation.  See  id. 

2.  OF  employees.  The  current 
regulation  regarding  OF  provides  only 
that  the  Director  has  responsibility  for 
the  overall  daily  management  of  OF, 
including  the  employment  and 
management  of  personnel.  See  12  CFR 
941.6(a)(3).  It  also  provides  that  the 
board  of  directors  of  OF  shall,  subject  to 
Finance  Board  approval,  select  and 
employ  the  Director  under  an  annual 
contract, of  employment.  See  id. 
§  941.9(b)(6). 

B.  Compensation 

1.  Bank  Presidents  and  the  Direclur  uf 
OF.  Under  section  12(a)  of  the  Bank  Act, 
the  compensation  of  all  Bank  employees 
is  subject  to  Board  approval.  See  12 
U.S.C.  1432(a).  However,  under  its 
existing  regulation  on  Bank  employee 
compensation,  prior  Board  approval  is 
required  only  for  compensation  of  a 
Bank's  President.  See  12  CFR  932.41(a). 
Section  932.41  of  the  Board's  existing 
compensation  regulation  requires  the 
board  of  directors  of  each  Bank  aimually 
to  adopt  and  submit  to  the  Board  for  its 
approval  an  appropriate  resolution 
showring  the  contemplated 
compensation  of  its  President.  Id. 

In  setting  the  compensation  of  their 
Presidents,  the  Banks  are  governed  by 
the  Bank  Presidents'  Compensation  Plan 
(Compensation  Plan),  adopted  by  the 
Board  on  November  19, 1991,  as 
amended  fi'om  time  to  time.  See  Bd.  Res. 
No.  91-565  (as  amended).  The 
Compensation  Plan  estabUshes  base 
salary  guidelines,  merit  increase  (to  base 
salary)  guidelines,  and  criteria  for 
incentive  payments  for  Bank  Presidents. 
The  Compensation  Plan  requires  each 
Bank  annually  to  submit  for  Board 
approval  recommendations  for  merit 
increases  to  its  President's  base  salary 
and  proposed  incentive  payments.  The 
Director  of  OF  also  is  subject  to  the 
Compensation  Plan.  See,  e.g..  Bd.  Res. 
No.  95-33  (Oct.  5,  1995). 

2.  Other  bank  employees.  Section 
932.41(b)  of  the  Board^  existing 
compensation  regulation  permits  a  Bank 
to  fix  the  compensation  of  officers  other 
than  the  President  without  prior  Board 
approval,  provided  that  such 
compensation  is  within  ranges 
established  by  the  Board  and  the  total 
Umits  for  such  compensation  in  the 
Bank's  approved  budget.  See  12  CFR 
932.41(b).  Each  Bank  may  establish  the 
amount  and  form  of  compensation  for 
all  other  employees  (including  legal 
coimsel)  within  the  Umits  set  forth  in 
the  Bank's  approved  budget.  See  id. 


Section  932.41(b)  also  prohibits  a  Bank 
from  paying  a  bonus  to  any  director, 
officer,  employee,  or  other  person.  See 
id. 

In  Resolution  No.  84-390,  dated  July 
25, 1984,  the  Board's  predecessor 
agency,  the  Federal  Home  Loan  Bank 
Board  (FHLBB),  estabUshed  a  cap  on 
compensation  of  Bank  employees  other 
than  the  President,  providing  that  the 
salary  of  the  second-highest-paid  Bank 
officer  may  not  exceed  80  percent  of  the 
Bank  President's  salary.  This  resolution 
currently  remains  in  effect.  See  12 
U.S.C.  1437  note. 

3.  OF  employees.  The  current 
regulations  provide  no  guidance  on  the 
compensation  of  OF  employees. 

4.  Benefits.  Existing  §  932.41(b)  does 
not  bpecifiutJly  additrss  benefits 
provided  by  the  Banks  to  their 
employees.  It  has  been  the  Board's 
practice  to  require  the  Banks  to  obtain 
prior  Board  approval  for  any 
compensation  of  Bank  Presidents, 
whether  direct  or  indirect,  and  whether 
payable  in  current  periods  or  during 
future  periods.  This  may  include  a 
variety  of  benefits  plans  in  which  Bank 
Presidents  are  participants,  exclusive  of 
other  employees.  It  has  been  the  Board's 
practice  to  permit  the  Banks  to  adopt 
non-discriminatory  qualified  benefits 
plans  for  their  employees  without  Board 
approval. 

n.  Analysis  of  the  Proposed  Rule 

As  part  of  its  continuing  effort  to 
transfer  to  the  Banks  those  functions 
currently  performed  by  the  Board  that 
are  related  to  Bank  management  and 
governance,  the  Board  proposes  to 
amend  §§932.40  and  932.41  of  its 
regulations  to  clarify  the  scope  of  the 
Banks'  discretion  in  selecting  and  fixing 
the  compensation  of  Bank  Presidents 
and  other  Bank  employees.  The  Board 
also  proposes  to  amend  §  941 .9  of  its 
regulations  to  codify  the  Board's 
existing  practice  regarding  the  annual 
appointment  and  compensation  of  the 
Director  of  OF.  In  making  these 
proposals,  the  Board  reiterates  its 
position  that,  notwithstanding  the 
Board's  broad  statutory  authority  to 
approve  all  aspects  of  the  selection  and 
compensation  of  Bank  and  OF 
employees,  the  Banks'  boards  of 
directors  and  the  board  of  directors  of 
OF  are  ultimately  responsible  for  the 
effective  and  prudent  management  of 
the  Banks  and  OF,  respectively, 
including  the  selection  and 
compensation  of  their  officers  and  other 
employees. 

A.  Selection  of  Employees 

1.  Bank  Presidents.  The  Board 
proposes  to  amend  §  932.40  to  clarify 
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the  rules  governing  the  appointment  of 
Bank  Presidents.  Proposed  §  932.40(a)(1) 
restates  the  Banks'  statutory  authority  to 
appoint  their  Presidents,  and  makes 
clear  that  such  appointments  are  subject 
to  prior  Board  approval.  Proposed 
§§  932.40(a)(2)  and  (3)  codify  the 
Board  s  existing  practice  of  approving 
the  appointments  of  Bank  Presidents  for 
one-year  terms.  Under  these  provisions, 
all  appointments  expire  on  Eiecember  31 
of  the  year  for  which  the  President  is 
appointed,  without  opportunity  for 
holdover.  To  the  extent  that  a  Bank's  by- 
laws are  inconsistent  with  this 
requirement,  the  by-laws  are  superseded 
by  §  932.40(a)(2).  Furthermore,  the 
Board  intends  these  provisions  to  make 
clear  that  a  Bank  President  appointed  to 
fill  a  mid-term  vacancy  is  appointed  to 
serve  out  the  remainder  of  the  one-year 
term  of  his  or  her  predecessor,  and  is 
not  appointed  for  a  full  one-year  term. 
Proposed  §  932.40(a)(4)  codifies  the 
Board's  existing  procedure  for  approval 
of  appointments  of  the  Bank  Presidents. 
By  November  1  of  each  year,  the  board 
of  directors  of  each  Bank  must  adopt 
and  submit  to  the  Board  a  resolution 
appointing  or  reappointing  its  President 
for  the  following  year.  Section 
932.40(a)(5)  makes  clear  that  no 
appointment  of  a  Bank  President  is 
effective  until  approved  by  the  Board. 

2.  Other  bank  employees.  Section 
932.40(b)  of  the  proposed  rule  restates 
the  Banks'  statutory  authority  to  appoint 
or  elect  officers  other  than  the  President 
and  to  hire  other  employees  of  the  Bank, 
and  makes  clear  that  these  activities  do 
not  require  prior  Board  approval. 

3.  Conflicts  of  interests.  Proposed 
§  932.40(c)  is  intended  to  update  the 
conflicts  of  interest  provisions  in 
existing  §  932.40  by  eliminating 
references  to  the  FSLIC.  which  was 
abolished  by  Congress  in  1989.  See  12 
U.S.C.  1437  note.  However,  the  Board  is 
retaining,  in  substance,  the  existing 
requirement  that  a  Bank  employee  shall 
not  act  in  any  capacity  for  certain 
specified  institutions  whose  interests 
are  likely  to  be  in  conflict  with  the 
interests  of  the  Bank.  Specifically, 
proposed  §  932.40(q)  prohibits  a  Bank 
employee  from  being  employed  by.  or 
acting  in  any  other  capacity  for,  a  Bank 
member  or  an  institution  eligible  to 
make  application  to  become  a  Bank 
member. 

In  addition,  the  Board  proposes  to 
eliminate  the  final  sentence  in  existing 
§932.40.  which  extends  the  conflicts  of 
interest  provision  discussed  above  to 
outside  counsel  hired  by  a  Bank  and  to 
other  attorneys  acting  on  behalf  of  a 
Bank  who  are  not  Bank  employees, 
except  in  cases  specifically  approved  by 
the  Board.  See  12  CFR  932.40.  The 


Board  believes  that  the  determination  of 
whether  outside  coimsel  may  have  a 
conflict  of  interest  in  a  matter  in  which 
it  is  representing  a  Bank  is  a  decision 
that  is  properly  within  the  purview  of 
each  Bank.  Further,  the  existing 
conflicts  of  interest  provisions,  as 
applied  to  outside  counsel,  are 
duplicative  of  applicable  requirements 
of  state  codes  of  professional  conduct 
and  other  ethics  rules.  Attorneys  who 
work  for  a  Bank  as  salaried  employees 
would  continue  to  be  subject  to  the 
conflicts  of  interest  provisions  in 
proposed  §  932.40(c),  since  those 
provisions  continue  to  apply  to  all  Bank 
employees. 

4.  The  Director  of  the  OF.  The  Board 
proposes  to  amend  §  941.9(b)(6)  by 
deleting  the  language  regarding  an 
annual  contract  of  employment  for  the 
Director  of  the  OF,  and  adding  a 
requirement  for  the  annual  appointment 
of  the  Director  of  the  OF,  subject  to  prior 
approval  of  the  Board. 

B.  Compensation  of  Bank  Employees 
and  OF  Employees 

The  Board  proposes  to  amend  existing 
§  932.41  to  increase  the  amount  of 
discretion  the  Banks  may  exercise  in 
fixing  the  compensation  of  their 
employees.  The  Board  proposes  to 
eliminate  its  Compensation  Plan  for  the 
Bank  Presidents  and  to  amend  existing 
§  932.41  to  permit  each  Bank  to  approve 
the  base  salaries,  incentive  payments, 
and  benefits  for  its  President,  within 
regulatory  limitations  approved  by  the 
Board.  Proposed  §  932.41  also  clarifies 
the  conditions  under  which  the  Banks 
can  fix  the  compensation  of  employees 
other  than  the  President,  without  prior 
Board  approval. 

The  Board  proposes  to  amend  its 
regulation  governing  OF  to  permit  the 
board  of  directors  of  OF  to  establish  the 
base  salary  of  the  Director  of  OF  under 
the  same  rules  governing  the  base 
salaries  of  the  Bank  Presidents,  and  to 
make  incentive  payments  for  the 
Director,  subject  to  prior  Board 
approval.  The  Board  also  proposes  to 
amend  its  regulation  to  provide 
guidance  regarding  the  compensation  of 
other  OF  employees  that  is  consistent 
with  the  guidance  for  Bank  employees. 

The  Board  has  not  approved  any 
change-of-control  arrangements  between 
a  Baiik  and  its  President  or  other  officers 
providing  for  payments  as  a  result  of  a 
merger  or  other  event  qualifying  as  a 
change  of  control.  The  Board  requests 
detailed  comments  on  whether  the 
Banks  should  be  permitted  to  enter  into 
change-of-control  arrangements  with 
certain  senior  officers.  Comments 
should  include  a  detailed  description  of 
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the  terms  of  any  such  arrangements  and 
a  supporting  rationale. 

1.  Base  salaries  Under  proposed 
§  932.41(b)(1),  each  Bank  shall  establish 
the  base  salarv  of  its  President  writhin 
the  following  salary'  ranges,  which 
ranges  may  be  adjusted  annually  by  the 
Board  The  Board  shall  publish  a  notice 
in  the  last  quarter  of  the  year  preceding 
the  year  in  which  adjustments  are  to 
take  effect  setting  forth  the  adjustments 
to  these  ranges  for  the  next  calendar 
year.  Proposed  §932.4(b)(l){i)  codifies 
the  1996  salarv  ranges  established  by 
the  Board  in  Bd.  Res.  No.  95-33  (Oct.  5, 
1995).  as  follows:  1)  a  Bank  with  total 
assets  as  of  December  31  of  the  prior 
year  equal  to  or  greater  than  $40  billion 
shall  have  a  base  salary,'  range  for  its 
President  beginning  January  1,  1996, 
consisting  of  a  minimum,  mid-point, 
and  maximum  dollar  amount  of 
$240,000.  5305,000  and  5385,000, 
respectively,  and  2)  a  Bank  with  total 
assets  as  of  December  3 1  of  the  prior 
year  less  than  $40  billion  shall  have  a 
base  salar>'  range  for  its  President 
beginning  Januarv'  1,  1996.  consisting  of 
a  minimum,  mid-point,  and  maximum 
dollar  amount  of  5195,000.  5245,000, 
and  $310,000,  respectively.  A  newly 
appointed  Bank  President  may  not 
receive  a  base  salary  higher  that  the 
mid-point  of  the  applicable  base  salary 
range. 

Beginning  January  1.  1997,  and 
annually  thereafter,  a  Bank  may  adjust 
the  base  salary  of  its  President  based  on 
a  merit  increase  rate.  The  maximum 
merit  increase  rate  shall  be  determined 
by  the  Board  on  an  annual  basis.  Any 
armual  increase  in  a  Bank  President's 
base  salary  shall  not  exceed  the  merit 
increase  rate  established  by  the  Board. 
nor  shall  such  annual  increase  result  in 
a  Bank  President's  base  salary  exceeding 
the  maximiun  dollar  amount  of  the 
applicable  base  salary  range.  No  other 
adjustment  may  be  made  to  a 
President's  base  salary  during  the  year 
without  prior  Board  approval.  By 
January  2  of  each  year,  a  Bank  must 
report  to  the  Board  the  approved  base 
salary  of  its  President. 

The  Board  is  proposing  to  amend 
§  941.9  of  its  regulations  to  authorize  the 
board  of  directors  of  OF  to  estabUsh  the 
compensation  of  the  Director  according 
to  the  base  salary  ranges  and  the  merit 
increase  rate  governing  the  salaries  of 
the  Bank  Presidents,  subject  to  prior 
Board  approval.  For  purposes  of 
determining  the  applicable  base  salary 
range,  OF  is  deemed  to  have  assets  of 
less  than  $40  billion. 

The  Board  currently  determines  the 
salary  ranges  for  Bank  Presidents  using 
a  comparability  model  based  on  the 
salaries  of  the  chief  operating  officers  of 
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pnvate  financial  subsidianes  of  similar 
asset  size  and  geographic  location,  offset 
by  staff  size.  The  Board  specifically 
requests  conunent  on  whether  there  is  a 
more  appropriate  universe  of  entities 
that  should  be  used  in  establishing  the 
comparabiUty  of  the  Bank  Presidents' 
salaries.  For  instance,  it  has  been 
suggested  that  the  salaries  of  the  Bank 
Presidents  should  be  comparable  to  the 
salaries  of  the  Presidents  (or  their 
equivalent)  of  the  Federal  Reserve 
Banks,  other  segments  of  the  financial 
services  industry,  or  other  federally  or 
state-created  entities  with  similar  size, 
functions,  and  mission.  Comments 
should  include  specific  examples  of 
government  entities  on  which 
comparabihty  should  be  based  and  a 
rationale  for  including  such  entities  in 
the  imiverse. 

In  regulating  the  salary  levels  of  the 
Bank  Presidents  and  other  Bank 
employees,  one  of  the  Board's  objectives 
is  to  attract  and  retain  competent 
individuals  to  the  Bank  System.  The 
Board  recognizes  that,  in  setting  the 
salary  levels  for  the  Bank  Presidents,  it 
also  is  affecting  the  salary  levels  of  other 
Bank  employees. 

Under  proposed  §  932.41(b)(2),  each 
Bank  generally  may  establish  base 
salaries  for  Bank  employees  other  than 
the  President  without  prior  Board 
approval,  provided  such  salaries  are 
reasonable  and  comparable  with  the 
base  salaries  of  employees  of  the  other 
Banks  and  other  similar  businesses, 
such  as  similar  financial  institutions, 
with  similar  duties  and  responsibilities. 
Banks  must  maintain  documentation 
supporting  the  reasonableness  and 
comparability  of  their  employees'  base 
salaries.  Similar  provisions  regarding 
OF  employees  are  contained  in 
proposed  §  941.9(c). 

Upon  adoption  of  the  proposed  rule 
in  final  form,  the  Board  intends  to 
rescind  FHLBB  Resolution  No.  84-390. 
which  requires  the  aimual  base  salary  of 
the  highest  paid  Bank  employee  other 
than  the  Bank  President  to  be  less  than 
or  equal  to  80  percent  of  the  aimual  base 
salary  of  that  Bank  President.  See 
FHLBB  Res.  No.  84-390  (July  25,  1984). 
Howeverfa  Bank  would  be  required  to 
report  to  the  Board  the  approved  salary 
of  the  highest  paid  employee  other  than 
the  Bank  President  by  January  2  of  each 
year. 

2.  Incentive  payments.  Proposed 
§  932.41(c)  governs  payments  made  to 
Bank  Presidents  based  on  the  quality  of 
their  on-the-job  performance.  Such 
payments  are  defined  in  §  932.41(a)(3) 
as  "incentive  payments."  As  discussed 
below,  §  932.41(c)  is  intended  to 
preclude  a  Bank  from  making  an 
incentive  payment  to  a  Bank  President 


based  on  the  President's  individual 
performance  without  regard  to  the 
performance  of  the  Bank.  A  Bank  is 
prohibited  from  making  any  incentive 
payment  to  its  President  if  the  most 
recent  examination  of  the  Bank  by  the 
Board  identified  an  unsafe  or  unsound 
practice  or  condition  with  regard  to  the 
Bank.  The  Board  specifically  requests 
comment  on  whether  there  are  other 
events  or  conditions  that  should  result 
in  a  prohibition  on  incentive  payments 
to  Bank  Presidents. 

At  least  20  percent  of  any  incentive 
payment  for  a  Bank  President  must  be 
based  on  the  following  criteria 
illustrating  the  Bank's  emphasis  on  the 
portion  of  its  mission  involved  with 
support  for  member  credit  activities:  (1) 
average  annual  advances  uuUlandiug, 
and  (2)  average  annual  letters  of  credit 
outstanding  and  average  annual 
notional  principal  outstanding  in  swap 
and  option  contracts  with  members.  At 
least  30  percent  of  any  incentive 
payment  must  be  based  on  the  following 
criteria  illustrating  the  Bank's  emphasis 
on  additional  support  for  housing  and 
community  development  finance:  (1) 
average  aimual  Community  Investment 
Program  (CIP)  advances  outstanding, 
which  are  provided  in  support  of  new 
CIP  lending  activity,  not  as  refinancings 
of  existing  CIP-eligible  loans  originated 
more  than  30  days  prior  to  the  CIP 
financing  request,  nor  for  the  purpose  of 
borrower  balance  sheet  restructuring;  (2) 
average  annual  consolidated  obUgation 
principal  customized  for  and  issued  to 
state  or  local  government  agencies,  non- 
profits, foundations,  and  other  entities, 
the  proceeds  of  which  serve  unmet 
needs;  and  (3)  average  annual  balances 
outstanding  of  investments  identified  as 
fulfilling  unmet  needs  by  the  Board, 
where  such  investments  are  in 
accordance  with  items  11  and  12  of 
section  IIB  of  the  Financial  Management 
Policy  for  the  Federal  Home  Loan  Bank 
System,  and  other  investments 
approved  by  the  Board.  The  Bank's 
board  of  directors  must  assign  a  weight 
greater  than  zero  to  each  of  the  five 
above-described  criteria  as  it  deems 
appropriate,  based  upon  the  board's 
view  of  the  importance  of  each  of  these 
criteria  in  the  Bank's  fulfillment  of  its 
mission. 

Any  portion  (up  to  50  percent)  of  the 
incentive  payment  that  is  not  based  on 
the  above- described  criteria  must  be 
based  on  the  Bank's  performance  in 
achieving  other  objectives  established 
by  the  Bank's  board  of  directors. 

The  Bank's  board  of  directors  must 
establish  reasonable  numerical 
measures  of  performance  and  reasonable 
numerical  targets  for  the  achievement  of 
the  performance  criteria  discussed 


above.  Performance  targets  musi  oe  set 
at  such  a  level  as  to  show  an 
improvement  in  the  Bank's  performance 
over  the  prior  year  or  an  extraordinary 
achievement  in  attaining  the  designated 
target. 

By  January  1  of  each  year,  the  board 
of  directors  of  each  Bank  that  intends  to 
make  any  incentive  payment  to  its 
President  for  such  year  shall  adopt  and 
submit  to  the  Board  a  resolution 
establishing  the  performance  measures 
and  targets  on  which  such  incentive 
payment  wrill  be  based. 

Proposed  §§  932.41(c)(8)  and  (9)  set 
forth  the  manner  in  which  a  Bank 
President's  incentive  payment  is  to  be 
calculated,  based  on  the  Bank's 
achievement  of  the  performance  targets 
set  by  the  board  of  directors.  Under  the 
Compensation  Plan,  prior  to  the  n\ost 
recent  amendment,  the  maximum 
incentive  payment  payable  to  a  Bank 
President  was  37.5  percent  of  base 
salary.  The  Plan  was  amended  on  July 
25, 1996,  by  Resolution  Number  96-54, 
to  limit  an  incentive  payment  to  31.25 
percent  of  base  salary.  The  Board 
specifically  requests  comment  on  the 
appropriateness  of  and  reasons  for 
setting  the  maximum  percentage  at 
some  point  in  the  range  between  zero 
and  37.5  percent. 

Proposed  §§932.41(c)(10)  provides 
that  by  March  1  of  each  year,  the  board 
of  directors  of  each  Bank  making  any 
incentive  payment  to  its  President  for 
the  prior  year  shall  adopt  and  submit  to 
the  Board  a  resolution  showing  the 
results  for  the  individual  performance 
measures  and  the  amount  of  the 
incentive  payment  to  the  Bank 
President.  Such  incentive  payment  shall 
be  deemed  approved  by  the  Board  and 
payable  to  a  Bank  President  only  if 
determined  in  accordance  with  the 
requirements  of  §  932.41(c). 

The  Board  is  proposing  to  authorize 
the  board  of  directors  of  OF  to  make 
incentive  payments  to  the  Director  of 
OF,  subject  to  prior  Board  approval. 
Proposed  §941. 9(c)(2)  authorizes  OF 
board  of  directors  to  establish  the 
criteria,  performance  measures,  and 
targets  on  which  any  such  incentive 
payment  is  based.  OF  is  prohibited  from 
making  any  incentive  payment  to  the 
Director  if  the  most  recent  examination 
of  OF  identified  an  unsafe  or  unsound 
practice  or  condition  vdth  regard  to  OF. 

The  Board  wishes  to  make  clear  that 
the  proposed  rule  does  not  require  a 
Bank  or  OF  to  make  an  incentive 
payment,  but  if  a  Bank  or  OF  chooses 
to  make  such  a  payment,  it  must  meet 
the  requirements  of  proposed 
§  932.41(c)  or  §  941.9(c)(2),  respectivelv. 

Proposed  §  932.41(d)  carries  forward 
the  Board's  ourent  practice  of 
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permitting  the  Banks  to  make  incentive 
payments  to  employees  other  than  the 
President  without  prior  Board  approval, 
and  adds  the  requirement  that  such 
incentive  payments  must  be  reasonable 
and  comparable  with  incentive 
payments  made  to  employees  of  the 
other  Banks  and  other  similar 
businesses  (including  financial 
institutions)  with  similar  duties  and 
responsibilities.  Banks  must  maintain 
documentation  supporting  the 
reasonableness  and  comparabihty  of 
their  employee?'  incentive  payments. 
Similar  provisions  regarding  OF 
employees  are  contained  in  proposed 
§  941.9(c). 

3.  Benefits.  Proposed  §  932.41(e)  is 
intended  to  permit  the  Banks  to 
establish  certain  kinds  of  benefits  plans 
for  their  employees,  and  to  provide 
benefits  pursuant  to  such  plans,  without 
prior  Board  approval.  This  section 
provides  that  a  Bank  may  make 
payments  in  the  nature  of  benefits  to  its 
President  and  other  Bank  employees 
only  pursuant  to  a  "benefit  plan"  or  a 
"bona  fide  deferred  compensation  plan 
or  arrangement,"  which  are  specifically 
defined  in  proposed  §§  932.41(a)(1)  and 
(2).  Proposed  §  932.41(e)  codifies  the 
Board's  current  practice  of  permitting 
the  Banks  to  adopt  benefit  plans  without 
prior  Board  approval  if  such  plans  are 
open  for  participation  by  all  Bank 
employees.  However,  this  section 
changes  the  Board's  current  practice  of 
requiring  the  Banks  to  obtain  prior 
Board  approval  of  plans  that  limit 
participation  to  a  Bank's  President  and 
other  seiectpd  officers.  Similar 
provisions  regarding  OF  employees  are 
contained  in  proposed  §  941.9(c). 

4  Severance.  Proposed  §932.41(0  is 
intended  to  permit  the  Banks  to 
estatilish  severance  plans  for  their 
employees  without  prior  Board 
approval  Similar  provisions  regarding 
OF  employees  are  contained  in 
proposed  §94 1.9(c). 

5  General  Limits  on  Payments. 
Proposed  §  932.41(g)(1)  is  intended  to 
clanh  that  the  provisions  of  §932.41 
govern  all  payments,  as  that  term  is 
defined  in  §  932.41(a)(5),  to  Bank 
employees,  and  any  payments  made  to 
a  Bank  employee  that  are  not  in 
accordance  with  §932.41  are  prohibited. 
Proposed  §  932.41(g)(2)  requires  the 
total  amount  of  base  salaries,  incentive 
payments,  and  benefits  paid  to  Bank 
employees  to  be  within  the  limit  set 
forth  in  the  Bank's  approved  budget. 
The  board  of  directors  of  each  Bank 
must  review  annually  the  compensation 
plan  for  its  employees,  including 
appropriate  documentation,  prior  to 
approving  the  Bank's  annual  budget. 
Proposed  §  932.40(h)  carries  forward  the 
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existing  prohibition  on  the  payment  of 
bonuses  to  Bank  employees  and  other 
persons.  A  bonus  is  defined  as  a 
payment  to  an  employee,  other  than 
base  salary,  benefits  and  severance,  that 
is  not  based  on  performance.  Similar 
provisions  regarding  OF  employees  are 
contained  in  proposed  §  941.9(c). 

m.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
twelve  Banks,  which  do  not  come 
within  the  meaning  of  "small  entities," 
as  defined  by  the  Regulatory  Flexibility 
Act  (RFA).  5  U.S.C.  601.  Therefore,  in 
accordance  with  the  RFA,  the  Board 
hereby  certifies  that  the  proposed  rule, 
if  promulgated  as  a  final  rule,  v»dll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects 

12  CFR  Part  932 

Conflict  of  interests.  Federal  home 
loan  banks. 

12  CFR  Part  941 

Organization  and  functions 
(Government  agencies). 

Accordingly,  chapter  IX,  title  12, 
subchapter  B,  Code  of  Federal 
Regulations,  is  hereby  proposed  to  be 
amended  as  follows: 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  932— ORGANIZATION  OF  THE 

BANKS 

1.  The  authority  citation  for  part  932 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422a.  1422b,  1426, 
1427, 1432;  42  U.S.C  8101  etseq. 

2.  Section  932.40  is  revised  to  read  as 
follows: 

§932.40    Selection. 

(a)  Bank  Presidents.  (1)  Each  Bank 
may  appoint  or  reappoint  a  President, 
subject  to  prior  Board  approval. 

(2)  A  President  of  a  Bank  shall  be 
appointed  initially  for  a  term  not  to 
exceed  one  calendar  year,  expiring  on 
December  31  of  the  year  in  which  the 
President  takes  office. 

(3)  A  President  may  be  reappointed  to 
succeeding  one-year  terms,  each 
expiring  on  December  31  of  the  year  for 
which  the  President  is  reappointed. 

(4)  By  November  1  of  each  year,  the 
board  of  directors  of  each  Bank  shall 
adopt  and  submit  to  the  Board  a 
resolution  appointing  or  reappointing 
its  President  for  the  following  year. 

(5)  No  appointment  or  reappointment 
of  a  Bank  President  shall  be  effective 
until  approved  by  the  Board. 

(b)  Bank  employees  other  than  the 
President.  Each  Bank  may  appoint  or 


elect  officers  other  than  the  President 
and  may  hire  other  einplovees  of  the 
Bank  without  prior  Board  approval. 

(c)  Conflicts  of  interest.  A  Bank 
employee  shall  not  also  be  employed  by, 
or  otherwise  act  in  any  capacity  for,  a 
member  or  an  institution  eUgible  to 
make  application  to  become  a  member. 

3.  Section  932.41  is  revised  to  read  as 
follows: 

§  932.41    Compensation. 

(aj  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Benefit  plan.  Benefit  plan  means 
any  plan,  contract,  agreement,  or  other 
arrangement  which  is  an  "employee 
welfare  benefit  plan,"  as  that  term  is 
defined  in  section  3(1)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(as  amended)  (29  U.S.C.  1002(1)),  or 
other  usual  and  customarv  plans  such  as 
dependent  care,  tuition  reimbursement, 
group  legal  services  or  cafeteria  plans. 

(2)  Bona  fide  deferred  compensation 
plan  or  arrangement,  (i)  Bona  fide 
deferred  compensation  plan  or  * 
arrangement  means: 

(A)  Any  plan,  contract,  agreement,  or 
other  arrangement  whereby  a  Bank 
employee  voluntarily  elects  to  defer  all 
or  a  portion  of  the  base  salar\'  or 
incentive  payment  paid  for  services 
rendered  which  otherwise  would  have 
been  paid  to  such  employee  at  the  time 
the  services  were  rendered  (including  a 
plan  that  provides  for  the  crediting  of  a 
reasonable  investment  return  on  such 
elective  deferrals)  and  the  Bank  either: 

[1]  Recognizes  compensation  expense 
and  accrues  a  liability  for  the  benefit 
payments  according  to  generally 
accepted  accounting  principles  (GAAP); 
or 

(2)  Segregates  or  otherwise  sets  aside 
assets  in  a  trust  which  may  only  be  used 
to  pay  plan  and  other  benefits,  except 
that  the  assets  of  such  trust  may  be 
available  to  satisfy  claims  of  the  Bank's 
creditors  in  the  case  of  insolvency;  or 

(B)  A  nonqualified  deferred 
compensation  or  supplemental 
retirement  plan  established  by  a  Bank, 
other  than  an  elective  deferrak4)lan 
described  in  paragraph  (a)(2)(i)(A)  of 
this  section: 

[1)  Primarily  for  the  purpose  of 
providing  benefits  for  certain  employees 
in  excess  of  the  limitations  on 
contributions  and  benefits  imposed  by 
sections  415.  401(a){17).  402(g)  or  any 
other  applicable  provision  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  415.  401(a)(17),  402(g));  or 

(2)  Primarily  for  the  purpose  of 
providing  supplemental  retirement 
benefits  or  other  deferred  compensation 
for  a  select  group  of  management  or 
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highly  compensated  employees 
(excluding  payments  under  a  severance 
plan  descril)ed  in  paragraph  {a)(6)  of 
this  section). 

(ii)  The  following  requirements  shall 
apply  to  any  nonqualified  deferred 
compensation  or  supplemental 
retirement  plans  as  described  in 
paragraph  (a)(2)(i)(B)  of  this  section: 

(A)  The  plan  must  have  been  in  effect 
at  least  one  year  prior  to  a  payment  of 
benefits  under  the  plan; 

(B)  Any  payment  made  pursuant  to 
such  plan  must  be  made  in  accordance 
with  the  terms  of  the  plan  and  any 
amendments  to  such  plan  made  during 
such  one  year  period  that  do  not 
increase  the  benefits  payable 
thereunder; 

(C)  The  employee  must  have  a  vested 
right,  as  defined  under  the  applicable 
plan  docimient,  at  the  time  of 
termination  of  employment,  to 
payments  under  such  plan; 

(D)  Benefits  under  such  plan  must  be 
accrued  each  period  only  for  current  or 
prior  service  rendered  to  the  employee; 

(E)  The  Bank  must  have  previously 
recognized  compensation  expenses  and 
accrued  a  liability  for  the  benefit 
payments  according  to  GAAP  or 
segregated  or  otherwise  set  aside  assets 
in  a  trust  which  may  only  be  used  to 
pay  plan  benefits,  except  that  the  assets 
of  such  trust  may  be  available  to  satisfy 
claims  of  the  Bank's  creditors  in  the 
case  of  insolvency;  and 

(F)  Payments  pursuant  to  such  plans 
shall  not  be  in  excess  of  the  accrued 
liability  computed  in  accordance  with 
GAAP. 

(3)  Incentive  payment.  Incentive 
payment  means  a  direct  or  indirect 
transfer  of  funds  by  a  Bank  to  a  Bank 
employee,  in  addition  to  base  salary, 
based  on  the  employee's  on-the-job 
performance. 

(4)  Nondiscriminatory. 
Nondiscriminatory  means  that  the  plan, 
contract  or  arrangement  in  question 
applies  to  all  employees  of  a  Bank  who 
meet  reasonable  and  customary 
eligibility  requirements  appficable  to  all 
employees,  such  as  minimum  length  of 
service  requirements.  A 
nondiscriminatory  plan,  contract,  or 
arrangement  may  provide  different 
benefits  based  only  on  objective  criteria 
such  as  base  salary,  total  compensation, 
length  of  service,  job  grade  or 
classification,  which  are  applied  on  a 
proportionate  basis. 

(5)  Payment.  Payment  means; 

(i)  Any  direct  or  indirect  transfer  of 
any  funds  or  any  asset; 

(ii)  Any  forgiveness  of  any  debt  or 
other  obligation; 

(iii)  The  conferring  of  any  benefit;  and 


(iv)  Any  segregation  of  any  funds  or 
assets,  the  establishment  or  funding  of 
any  trust  or  the  purchase  of,  or 
arrangement  for,  any  letter  of  credit  or 
other  instrument  for  the  purpose  of 
making,  or  pursuant  to  any  agreement  to 
make,  any  payment  on  or  after  the  date 
on  which  such  funds  or  assets  are 
segregated,  or  at  the  time  of  or  after  such 
trust  is  established  or  letter  of  credit  or 
other  instrument  is  made  available, 
without  regard  to  whether  the  obligation 
to  make  such  payment  is  contingent  on: 

(A)  The  determination,  after  such 
date,  of  the  Uability  for  the  payment  of 
such  amount;  or 

(B)  The  liquidation,  after  such  date,  of 
the  amount  of  such  payment. 

(6)  Severance  plan.  A 
nondiscriminatory  pay  plan  or 
arrangement  which  provides  for 
payment  of  severance  benefits  to  all 
eligible  employees  upon  involuntary 
termination  other  than  for  cause, 
volimtary  resignation,  or  early 
retirement;  provided,  however,  that  no 
employee  shall  receive  any  such 
payment  which  exceeds  the  base 
compensation  paid  to  such  employee 
during  the  12  months  immediately 
preceding  termination  of  employment, 
resignation  or  early  retirement. 

(b)  Base  salary — (1)  Bank  President. 
(i)  Each  Bank  shall  estabUsh  the  base 
salary  of  its  President  within  the 
following  salary  ranges,  which  ranges 
may  be  adjusted  annually  by  the  Board: 

(A)  A  Bank  with  total  assets  as  of 
December  31  of  the  prior  year  equal  to 
or  greater  than  $40  billion  shall  have  a 
base  salary  range  for  its  President 
beginning  January  1, 1996,  consisting  of 
a  minimum,  mid-point,  and  maximimi 
dollar  amount  of  $240,000,  $305,000 
and  $385,000,  respectively;  and 

(B)  A  Bank  with  total  assets  as  of 
December  31  of  the  prior  year  less  than 
$40  billion  shall  have  a  base  salary 
range  for  its  President  beginning  January 
1, 1996,  consisting  of  a  minimum,  mid- 
point, and  maximum  dollar  amount  of 
$195,000,  $245,000,  and  $310,000, 
respectively. 

(ii)  A  newly  appointed  Bank  President 
may  not  receive  a  base  salary  higher 
than  the  mid-point  of  the  appUcable 
base  salary  range. 

(iii)  Beginning  January  1, 1997,  and 
annually  thereafter,  a  Bank  may  adjust 
the  base  salary  of  its  President  based  on 
a  merit  increase  rate.  The  maximum 
merit  increase  rate  shall  be  determined 
by  the  Board  on  an  annual  basis.  Any 
annual  increase  in  a  Bank  President's 
base  salary  shall  not  exceed  the  merit 
increase  rate  estabhshed  by  the  Board, 
nor  shall  such  annual  increase  result  in 
a  Bank  President's  base  salary  exceeding 
the  maximum  dollar  amount  of  the 


applicable  base  salary  range  under 
paragraph  (b)(l)(i)(AJ  or  (B)  of  this 
section.  No  other  adjustment  may  be 
made  to  a  President's  base  salary  during 
the  year  without  prior  Board  approval. 

(iv)  By  January  2  of  each  year,  a  Bank 
must  report  to  the  Board  the  approved 
base  salary  of  its  President. 

(2)  Other  Bank  employees,  (i)  Each 
Bank  may  establish  base  salaries  for 
employees  other  ♦han  the  President 
v»nthout  prior  Frard  approval,  provided 
that  such  base  salaries  are  reasonable 
and  comparable  with  the  base  salaries  of 
employees  of  the  other  Banks  and  other 
similar  businesses  (including  financial 
institutions)  vkith  similar  duties  and 
responsibilities.  Banks  shall  maintain 
documentation  supporting  the 
reasonableness  and  comparability  of 
their  employees'  base  salaries. 

(ii)  By  January  2  of  each  year,  a  Bank 
must  report  to  the  Board  the  approved 
salary  of  the  highest  paid  employee 
other  than  the  Bank  President. 

(c)  Incentive  payments  for  Bank 
President.  (1)  Any  incentive  payment 
made  to  a  Bank  President  shall  be  based 
solely  on  the  performance  of  the  Bank 
during  the  year  in  which  the  incentive 
payment  is  earned,  and  shall  be 
determined  in  accordance  with  the 
requirements  of  this  paragraph  (c).  A 
Bank  shall  not  make  any  incentive 
payment  to  its  President  if  the  most 
recent  examination  of  the  Bank  by  the 
Board  identified  an  unsafe  or  unsound 
practice  or  condition  with  regard  to  the 
Bank. 

(2)  At  least  20  percent  of  a  Bank 
President's  incentive  payment  shall  be 
based  on  the  following  criteria: 

(i)  Average  annual  advances 
outstanding;  and 

(ii)  Average  annual  letters  of  credit 
outstanding  and  average  annual 
notional  principal  outstanding  in  swap 
and  option  contracts  with  members. 

(3)  At  least  30  percent  of  a  Bank 
President's  incentive  payment  shall  be 
based  on  the  following  criteria: 

(i)  Average  annual  Community 
Investment  Program  (CIP)  advances 
outstanding,  which  are  provided  in 
support  of  new  OP  lending  activity,  not 
as  refinancings  of  existing  CIP-eUgible 
loans  originated  more  than  30  days  prior 
to  the  CIP  financing  request,  nor  for  the 
purpose  of  borrower  balance  sheet 
restructuring; 

(ii)  Average  annual  consoUdated 
obligation  principal  customized  for  and 
issued  to  state  or  local  government 
agencies,  non-profits,  foundations,  and 
other  entities,  the  proceeds  of  which 
serve  unmet  needs;  and 

(iii)  Average  annual  balances 
outstanding  of  investments  identified  as 
fulfilling  unmet  needs  by  the  Board, 
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where  such  investments  are  in 
accordance  with  items  11  and  12  of 
section  IIB  of  the  Financial  Management 
Policy  for  the  Federal  Home  Loan  Bank 
System,  and  other  investments 
approved  by  the  Board. 

|4)  I'p  to  50  percent  of  a  Bank 
F.resident's  mcentive  payment  may  be 
based  upon  criteria  identified  by  the 
Bank's  board  of  directors,  provided  such 
criteria  reflect  the  Banks  performance 
in  achieving  its  mission  during  the  year 
for  which  the  incentive  payment  is 
bei.ig  made. 

(5)  ,A  Bank  board  of  directors  shall 
assign  a  weight  greater  than  zero  for 
each  of  the  criteria  in  paragraphs  (c)(-2) 
dn(i  (4)  of  this  section,  as  it  deems 
appropriate  based  upon  its  view  of  the 
importance  of  each  of  these  activities  in 
enabling  the  FHLBank  to  fulfill  its 
mission. 

i6)  The  Bank  s  board  of  directors  shall 
establish  reasonable  numerical 
measures  of  performance  under  the 
performance  criteria  listed  in 
paragraphs  (c)  (2)  and  (3)  of  this  section, 
as  vveli  as  for  any  criteria  identified  by 
the  Bank's  board  of  directors  pursuant 
to  paragraph  (c)(4)  of  this  section,  and 
shall  establish  reasonable  numerical 
targets  for  the  achievement  of  such 
critena.  Performance  targets  shall.be  set 
dt  such  a  level  as  to  show  an 
improvement  in  the  Bank's  performance 
over  the  pnor  year  or  an  extraordinary 
achievement  in  attaining  the  designated 
target. 

( 7 )  By  January  1  of  each  year,  the 
board  of  directors  of  each  Bank  that 
intends  to  make  any  incentive  payment 
to  Its  President  for  such  year  shall  adopt 
and  submit  to  the  Board  a  resolution 
establishing  the  performance  measures 
and  targets  on  which  such  incentive 
pavment  will  be  based, 

(8)  The  amount  of  an  incentive 
payment  shall  be  based  upon  the  extent 
to  which  a  Bank  achieves  the 
performance  targets,  A  Bank  must 
achieve  at  least  100  percent  of  the  target 
for  a  performance  criterion  in  order  for 
any  payment  to  'oe  made  based  upon 
that  criterion.  A  Bank  may  increase  the 
incentive  payment  to  the  extent  that  the 
Bank  exceeds  the  performance  targets, 
as  set  forth  in  the  following  table  [The 
percentages  in  the  right  hand  column  of 
the  table  will  be  determined  by  the 
Board,  after  review  of  public  comments 
op  this  proposed  rule.]: 

Incentive  Payment  Level 


Bank  perfomiance  as 
a  percent  of  target 


150.0% 


Total  incentive  pay- 
ment as  a  percent  of 
base  salary 


Incentive  Payment  Level— 
Continued 


Bank  performance  as 
a  percent  of  target 


Total  incentive  pay- 
ment as  a  percent  of 
base  salary 


149.0% 

148.0% 

147.0% 

146.0% 

145.0% 

144.0% 

143.0% 

142.0% 

141.0% 

140.0% 

139.0% 

138.0% 

137.0% 

136.0% 

135.0% 

134.0% 

133.0% 

132.0% 

131.0% 

130.0% 

129.0% 

128.0% 

127.0% 

126.0% 

125.0% 

124.0% 

123.0% 

122.0% 

121.0% 

120.0% 

119.0% 

118.0% 

117.0% 

116.0% 

115.0% 

114.0% 

113.0% 

112.0% 

111.0% 

110.0% 

109.0% 

108.0% 

107.0% 

106.0% 

105.0% 

104.0% 

103.0% 

102.0% 

101.0% 

100.0% 


UMI 


(9)  The  total  incentive  payment 
earned  by  a  Bank  President  for  a  given 
year  may  not  exceed  [A  percentage  of 
base  salary,  to  be  determined  by  the 
Board  after  review  of  pubUc  comments, 
from  0  to  37.5  percent.)  of  the 
President's  base  salary  for  that  year. 

(10)  By  March  1  of  each  year,  the 
board  of  directors  of  each  Bank  making 
any  incentive  payment  to  its  President 
for  the  prior  year  shall  adopt  and  submit 
to  the  Board  a  resolution  showing  the 
results  for  the  individual  performance 
measures  and  the  amoimt  of  the 
incentive  payment  to  the  Bank 
President.  Such  incentive  payment  shall 


be  deemed  approved  by  the  Board  and 
payable  to  a  Bank  President  only  if 
.    determined  in  accordance  with  the 
requirements  of  this  paragraph  (cj. 

(dj  Incentive  payment  for  other  bank 
employees.  Each  Bank  may  make 
incentive  payments  to  employees  other 
than  the  President  without  prior  Board 
approval,  provided  that  such  mcentive 
payments  are  reasonable  and 
comparable  with  incentive  payments 
made  to  employees  of  the  other  Banks 
and  other  similar  businesses  (including 
financial  institutions]  with  similar 
duties  and  responsibilities.  Banks  shall 
maintain  documentation  supporting  the 
reasonableness  and  comparability  of 
their  employees'  incentive  payments. 

|ej  Benefits.  A  Bank  may  make 
payments  in  the  nature  of  benefits  to  its 
President  and  to  other  Bank  employees 
only  pursuant  to  a  benefit  plan  and  a 
bona  fide  deferred  compensation  plan  or 
arrangement,  as  defined  in  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(f)  Severance  plans.  A  Bank  may  make 
payments  in  the  nature  of  severance  to 
its  President  and  to  other  Bank 
employees  only  pursuant  to  a  severance 
plan,  as  defined  in  paragraph  (a)(6)  of 
this  section, 

(g)  Genera]  limits  on  payments.  (1)  No 
Bank  shall  make  any  payment  to  a  Bank 
employee,  except  as  provided  in  this 
section. 

(2)  The  total  amount  of  base  salaries, 
incentive  payments,  and  benefits  paid  to 
Bank  employees  shall  be  within  the 
limit  set  forth  in  the  Bank's  approved 
budget  The  board  of  directors  of  each 
Bank  shall  review  annuallv  the 
compensation  plan  for  its  employees, 
including  appropriate  documentation, 
prior  to  approving  the  Bank's  annual 
budget. 

(h)  Prohibition  on  bonuses.  A  Bank 
shall  not  pay  any  employee  or  other 
person  a  bonus.  For  purposes  of  this 
paragraph  (h),  a  bonus  is  a  payment  to 
an  employee,  other  than  base  salary, 
benefits,  and  severance  payments,  that 
is  not  based  on  performance, 

PART  941— OPERATIONS  OF  THE 
OFFICE  OF  FINANCE 

4.  The  authority  citation  for  Part  941 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422b.  1431, 

5.  Section  941.9  is  amended  by 
revising  paragraph  (b)(6)  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§  941 .9    Duties  of  the  Office  of  Finance 
Board  of  Directors. 

*         ♦         *         •         * 

(6)  Select  and  employ  the  Director, 
subject  to  the  following  requirements: 
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(i)  The  Director  shall  be  appointed 
initially  for  a  term  not  to  exceed  one 
calendar  year,  expiring  on  December  31 
of  the  year  in  which  the  Director  takes 
office; 

(ii)  A  Director  may  be  reappointed  to 
succeeding  one-year  terms,  each 
expiring  on  December  31  of  the  year  for 
which  die  Director  is  reappointed; 

(iii)  By  November  1  of  each  year,  the 
OF  Board  of  Directors  shall  adopt  and 
submit  to  the  Finance  Board  a 
resolution  appointing  or  reappointing 
its  Director  for  the  following  year;  and 

(iv)  No  appointment  or  reappointment 
of  a  Director  shall  be  effective  until 
approved  by  the  Finance  Board; 
***** 

(c)  Compensation— [1]  Definitions. 
The  definitions  which  appear  in 
§  932.41  of  this  chapter  apply  to  this 
paragraph  (c). 

(2)  The  Director,  (i)  Subject  to  prior 
Finance  Board  approval,  the  OF  Board 
of  Directors  shall  establish  and  pay  the 
base  salary  of  the  Director,  including 
any  merit  increase,  in  accordance  with 
the  provisions  of  §  932.41(b)  of  this 
chapter.  For  purposes  of  §  932.41(b)  of 
this  chapter,  the  OF  shall  be  deemed  to 
have  total  assets  of  less  than  $40  billion. 
By  January  2  of  each  year,  OF  must 
report  to  the  Finance  Board  the 
approved  base  salary  of  its  Director. 

(ii)  Any  incentive  payment  made  to 
the  Director  shall  be  based  solely  on  the 
performance  of  the  OF  during  the  year 
in  which  the  incentive  payment  is 
earned,  and  shall  be  determined  in 
accordance  with  the  requirements  of 
this  paragraph  (c)(2)(ii),  subject  to  prior 
Finance  Board  approval.  The  OF  shall 
not  make  any  incentive  payment  to  the 
Director  if  the  most  recent  examination 
of  OF  by  the  Finance  Board  identified 
an  unsafe  or  unsound  practice  or 
condition  with  regard  to  OF.  The 
Director's  incentive  payment  shall  be 
based  upon  criteria  identified  by  OF 
Board  of  Directors,  which  must  establish 
reasonable  numerical  measures  and 
targets  for  the  achievement  of  such 
criteria.  Performance  targets  shall  be  set 
at  such  a  level  as  to  show  an 
improvement  in  the  performance  of  OF 
over  the  prior  year  or  an  extraordinary 
achievement  in  attaining  the  designated 
target. 

(iii)  By  January  1  of  each  year,  the  OF 
Board  of  Directors  shall  adopt  and 
submit  to  the  Finance  Board  for 
approval  a  resolution  establishing  the 
performance  measures  and  targets  on 
which  any  incentive  pajrment  will  be 
based. 

(iv)  The  amount  of  an  incentive 
payment  shall  be  calculated  in 
accordance  with  the  provisions  of 
§  932.41(c)(8)  and  (9)  of  this  chapter. 


,  (v)  By  March  1  of  each  year,  the  OF 
Board  of  Directors  shall  adopt  and 
submit  to  the  Finance  Board  a 
resolution  showing  the  results  for  the 
individual  performance  measures  and 
the  amount  of  the  proposed  incentive 
payment  to  the  Director. 

(3)  Other  OF  Employees,  (i)  The  OF 
Board  of  Directors  may  establish  base 
salaries  for  employees  other  than  the 
Director  without  prior  Finance  Board 
approval,  provided  that  such  base 
salaries  are  reasonable  and  comparable 
wdth  the  base  salaries  of  employees  of 
the  Banks  and  other  similar  businesses 
(including  financial  institutions)  with 
similar  duties  and  responsibilities.  The 
OF  Board  of  Directors  shall  maintain 
documentation  supporting  the 
reasonableness  and  comparabihty  of  OF 
employees'  base  salaries. 

(ii)  By  January  2  of  each  year,  the  OF 
must  report  to  the  Finance  Board  the 
approved  salary  of  the  highest  paid 
employee  other  than  the  Director. 

(iii)  The  OF  board  of  directors  may 
make  incentive  payments  to  employees 
other  than  the  Director  without  prior 
Finance  Board  approval,  provided  that 
such  incentive  payments  are  reasonable 
and  comparable  wrlth  incentive 
payments  made  to  employees  of  the 
Banks  and  other  similar  businesses 
(including  financial  institutions)  with 
similar  duties  and  responsibilities.  The 
OF  Board  of  Directors  shall  maintain 
documentation  supporting  the 
reasonableness  and  comparability  of 
their  employees'  incentive  payments. 

(4)  Benefits.  The  OF  may  make 
payments  in  the  nature  of  benefits  to  its 
Director  and  to  other  OF  employees 
only  pursuant  to  a  benefit  plan  and  a 
bona  fide  deferred  compensation  plan  or 
arrangement,  as  defined  in  §  932.41(a)  of 
this  chapter. 

(5)  Sevemnce  plans.  The  OF  may 
make  payments  in  the  nature  of 
severance  to  its  Director  and  to  other  OF 
employees  only  pursuant  to  a  severance 
plan,  as  defined  in  §  932.41(a)  of  this 
chapter. 

(6)  General  limits  on  payments,  (i) 
The  OF  shall  not  make  any  payment  to 
any  OF  employee,  except  as.provided  in 
this  section. 

(ii)  The  total  amount  of  base  salaries, 
incentive  payments,  and  benefits  paid  to 
OF  employees  shall  be  within  the  limit 
set  forth  in  the  OF's  approved  budget. 
The  OF  Board  of  Directors  shall  review 
annually  the  compensation  plan  for  its 
employees,  including  appropriate 
documentation,  prior  to  approving  the 
OF  annual  budget. 

(7)  Prohibition  on  bonuses.  The  OF 
shall  not  pay  any  employee  or  other 
person  a  bonus.  For  purposes  of  this 
paragraph  (c)(7),  a  bonus  is  a  payment 


to  an  employee,  other  than  base  salary, 
benefits,  and  severance  payments,  that 
is  not  based  on  performance. 

Dated:  August  6. 1996. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
[FR  Doc.  96-20486  Filed  8-15-96;  8:45  am] 

BILLING  COOe  «725-01-« 


DFPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CPP  Pa'^  25 


[Docket  No.  NM-131,  Notice  No.  80-96-4- 

NM] 

Special  Conditions:  LET  Aeronautical 
Works  L610G  Airplane 

AGENCY:  Federal  Aviauon 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  doamient  proposes 
special  conditions  for  the  LET 
Aeronautical  Works  Model  L610G 
airplane.  This  airplane  will  have  a  novel 
or  Lmusual  design  feature  associated 
with  the  use  of  the  landing  gear  fairing 
as  an  assist  means  during  an  emergency 
evacuation.  This  notice  contains  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airwortiiiness 
standards  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR). 

DATES:  Comments  must  be  received  on 
or  before  September  30,  1996. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7),  Docket  No. 
NM-131,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-131.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Tiangsing,  Regulations  Branch, 
ANM-114,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1601  Lind  Avenue  SW, 
Renton,  WA  98055-4056,  (206)  227- 
121. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
AdmiTiistrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  F.\A  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  include  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-131." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

Background 

On  April  25.  1990.  LET  Aeronautical 
Works  applied  for  a  type  certificate  for 
the  .Model  L610G  airplane.  On  March 
28.  1995.  they  applied  for  an  extension 
of  the  origmal  application  in  accordance 
with  §21  17(d)(2)  The  L610G  is  a  twin- 
engine,  40  passenger,  high-wing 
airplane  with  a  passenger  emergency 
exit  configuration  consisting  of  one  pair 
of  Type  I  exits  located  at  the  aft  and  of 
the  cabin  and  a  pair  of  Type  III  exits 
under  the  wing  near  the  middle  of  the 
cabin. 

Type  III  exits  are  typically  installed 
over  the  wings  of  the  airplane.  They  are 
allowed  by  part  25  of  the  FAR  to  have 
a  27-inch  step-down  from  the  exit  sill  to 
the  wing  Additionally,  if  the  escape 
route  on  the  wing  terminates  at  a  point 
more  than  six  feet  above  the  ground, 
.means  must  be  provided  to  assist 
evacuees  to  reach  the  ground.  If  the 
termination  point  is  less  than  six  feet 
above  the  ground,  then  the  assist  means 
IS  not  required. 

Since  this  airplane  is  of  a  high-wing 
configuration,  it  is  not  practicable  to 
incorporate  overwing  Type  III  exits.  Part 
25  of  the  F.\R  permits  non-overwing, 
non-floor  level  exits  when  certain 
conditions  are  satisfied.  Included  in 
these  conditions  is  the  requirement  for 
an  assist  means  for  passengers  and  crew 


to  egress  from  the  airplane  to  the  ground 
when  the  exit  sill  height  is  more  than 
six  feet.  This  assist  means  must  be  an 
automatically  erected  escape  sUde  or 
equivalent,  and  must  be  self-supportmg 
on  the  ground.  The  sill  of  the  Type  IE 
exits  on  the  L610G  will  be  more  than  six 
feet  above  the  ground;  therefore,  an 
assist  means  will  be  necessary. 

LET  has  positioned  the  Type  III  exits 
above  the  landing  gear  fairing  such  that 
the  fairing  will  form  a  surface  for 
evacuees  to  use  in  lieu  of  what  would 
be  provided  by  a  wing.  The  evacuees 
would  then  slide  or  jump  off  the  fairing 
to  the  ground  in  much  the  same  manner 
as  they  would  off  a  wing  traihng  edge. 

LET'S  use  of  the  landing  gear  fairing 
as  an  assist  means  results  in  features 
which  are  characteristic  of  both  escape 
slides  and  overwing  evacuation  routes; 
therefore,  the  requirements  for  either 
configuration  are  insufficient  by 
themselves  to  assure  that  minimum 
standards  are  established. 

These  special  conditions  will  include 
requirements  pertinent  to  both  overwing 
and  non-overwing  exits,  as  well  as 
additional  criteria  for  this  specific  exit. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17,  LET 
must  show  that  the  Model  L610G  meets 
the  applicable  provisions  of  part  25  as 
amended  by  Amendments  15-1  through 
25-70  thereto,  except  as  follows: 


§  25.365  Amendment  25-71 

§25.571(eK2)  Amendment  25-72 

§  25.729  Amendment  25-75 

§  25.905(d)  Amendment  25-72 

If  the  administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  LET  610G  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  imder  the 
provisions  of  §21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  L610G  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  part  34  and 
the  noise  certification  requirements  of 
part  36;  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 


UMI 


are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Mode!  L610G  will  incorporate  the 
following  novel  or  unusual  design 
feature:  a  Type  III  exit  will  be  located 
under  each  wing  such  that  an  evacuee 
using  the  exit  would  step  out  onto  the 
main  landing  fairing.  The  evacuee 
would  then  slide  or  jump  from  the 
landing  gear  fairing  to  the  ground. 

Section  25.809(f)  requires  all  non- 
overwing  exits  more  than  six  teet  above 
the  ground  to  be  equipped  with  an 
approved  means  to  assist  occupants  in 
descending  to  the  ground. 

Special  25.809(h)  similarlv  requires 
all  overwing  exits  having  an  escape 
route  which  terminates  at  a  point  more 
than  six  feet  above  the  ground  to  be 
equipped  with  an  assist  means.  The  exit 
for  the  Model  L610G  will  be  more  than 
six  feet  from  the  ground;  however,  the 
landing  gear  fairing  surface  will  be 
within  27  inches  of  the  lower  exit  sill. 
This  distance  corresponds  to  the 
allowable  step-down  for  an  overwing 
Type  III  exit.  The  distance  from  the 
landing  gear  fairing  to  the  ground  is  less 
than  six  feet. 

Section  25.809(fl  also  requires  that 
assist  means  be  automatically  erected 
during  exit  opening  Strictly  speaking, 
the  landing  gear  fairing  does  not  satisfy 
this  requirement  since  opening  the  exit 
is  not  correlated  to  the  availability  of  the 
assist  means;  however,  since  the  fairing 
is  a  fixed  piece  of  airplane  structure  it 
is  always  available  for  use. 

The  regulations  also  require  that  an 
assist  means  be  self-supporting  on  the 
ground.  This  requirement  has  been 
interpreted  to  mean  that  the  assist 
means  rests  on  the  ground  when  in  use 
such  that  an  evacuee  does  not  have  to 
jump  to  the  ground  from  the  bottom  of 
the  assist  means.  In  the  case  of  an 
overwing  exit  where  the  terminating 
edge  of  the  escape  route  is  less  than  six 
feet  from  the  ground,  it  is  likely  that 
evacuees  might  have  to  jump  a  short 
distance  from  the  wing  to  the  ground. 
The  Model  L610G  incorporates  aspects 
of  both  of  these  exit  arrangements, 
which  are  addressed  in  these  special 
conditions, 

Other  features  of  the  exit  arrangement 
which  involve  both  overwing  and  non- 
overwing  exit  considerations  include 
marking,  visibility,  and  width  of  the 
escape  route.  For  the  purposes  of  these 
special  conditions,  this  exit  will  be 


Federal  Register  /  Voi.  61.  No.  160  /  Friday,  August  16.  1996  /  Proposed  Rules 


42,579 


treated  as  an  overwing  exit  with  respect 
to  these  requirements. 

Other  areas  which  are  of  particular 
concern  for  this  unusual  exit 
arrangement  are  the  effectiveness  of  the 
exit  in  the  event  of  landing  gear  collapse 
and  the  proximity  of  the  escape  route  to 
the  engines  and  wheel  wells.  Since  a 
collapse  of  the  landing  gear  could  result 
in  some  from  of  collapse  of  the  landing 
gear  fairing,  the  exit  must  be 
demonstrated  to  be  usable  and  provide 
for  safe  evacuation,  considering  all 
conditions  of  landing  geeu  collapse. 

Since  the  Type  III  exists  are  directly 
above  the  main  landing  gear,  it  is 
possible  that  a  fire  originating  in  the 
landing  gear  assembly  could  render 
such  an  exit  unusable.  Due  to  the  design 
of  the  Model  L610G,  it  is  considered 
necessary  to  address  the  possibility  that 
a  fire  on  one  side  of  the  airplane  could 
also  render  the  opposite  side  unusable. 

These  special  conditions  are  intended 
to  provide  requirements  which  result  in 
an  evacuation  system  that  is  as  effective 
and  safe  as  those  envisioned  by  the 
regulations.  Where  appropriate, 
requirements  have  been  drawn  from 
existing  regulations.  In  other  cases,  new 
requirements  have  been  developed  to 
preserve  the  level  of  safety  which  is 
inherent  in  the  design  of  more 
conventional  exit  arrangements  or  assist 
means. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
applicabiUty,  and  it  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordmgly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  bases  for  the  LET 
L610G  airplanes. 

1.  The  landing  gear  fairing  must  be 
established  as  an  escape  route  in 
accordance  with  the  dimensional, 
reflectance,  and  slip  resistant  surface 
requirements  of  §  25.803(e). 

2.  The  step-down  distance  from  the 
exit  sill  to  the  surface  of  the  landing 
gear  fairing,  where  an  evacuee  would 
make  first  contact,  shall  not  exceed  27 
inches  (ref.  §  25.807(a)(3)). 


3.  The  assist  means  must  provide  for 
safe  evacuation  of  occupants, 
considering  all  conditions  of  landing 
gear  collapse.  In  addition,  safe 
evacuation  must  be  afforded  via  the 
Type  ni  exit  in  the  event  of  main 
landing  gear  non-deployment. 

4.  Exterior  emergency  lighting  must 
be  provided  for  the  assist  means  and  all 
areas  of  likely  ground  contact  in 
accordance  with  §25.812(g)(lMi).  and 
(ii),  and  §  25.812(h)(1),  as  amended 
through  Amendments  25-58. 

5.  The  assist  means  must  be 
demonstrated  to  provide  an  adequate 
egress  rate  for  the  number  of  passengers 
requested.  The  passenger  capacity,  as 
permitted  by  §  25.807(c)(1),  Table  1, 
may  be  reduced  if  satisfactor>'  T>'pe  III 
exit  performance  cannot  be 
demonstrated. 

6.  It  must  be  showm  that  a  landing 
gear  fire  occurring  on  one  side  of  the 
airplane  is  imlikely  to  render  the 
opposite  exit  unusable. 

7.  The  assist  means  must  be  shown  to 
be  as  reliable  as  an  escape  slide 
following  exposure  to  the  emergency 
landing  conditions  that  may  be 
encountered  in  service.  In  addition,  safe 
evacuation  from  the  airplane  must  be 
afforded  following  the  crash  conditions 
specified  in  §  25.561(b). 

Issued  in  Renton,  Washington,  on  August 
8. 1996. 
Darrell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Senrice, 

ANM-100 

[FR  Doc.  96-20968  Filed  8-15-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  ot  Land  Management 

43  CFR  Subpart  1862 
[WO-35&-1 220-00 -2  ■i  1A] 
RIN  1004-AC88 

Patent  Preparation  and  Issuance 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  remove 
in  its  entirety  Subpart  1862  of  Title  43 
of  the  Code  of  Federal  Regulations 
(CFR).  This  subpart  is  unnecessary 
because  it  has  no  requirements  with 
which  the  pubUc  must  comply.  Rather, 
it  contains  internal  instructions  on 
preparing  and  issuing  patents,  which 
properly  should  be  in  manuals  and 
handbooks.  BLM  plans  to  place  these 


procedures  in  manuals  and  handbooks, 
as  appropriate,  and  they  will  be 
available  for  public  review. 
DATES:  Submit  comments  by  September 
16,  1996.  BLM  may  not  consider 
comments  received  or  postmarked  after 
this  date  in  preparing  the  final  rule. 
ADDRESSES:  Commenters  may  hand- 
deliver  comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401,  1620  L  St.,  NW.  Washington. 
DC,  or  mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401LS,  1849  C  Street, 
NfW,  Washington,  DC  20240. 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
WC)Comment@WO0033wrp. wo.bhn.gov. 
[For  iniemei,  please  include  'Alln; 
AC88",  your  name,  and  return  address 
in  your  message]. 

Comments  will  be  available  for  pubUc 
review  at  the  L  Street  address  during 
regular  business  hours  from  7:45  a.m.  to 
4:15  p.m.,  Monday  through  Friday, 
except  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Engle,  (202)  452-7776. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Discussion  of  Proposed  Rule 
m.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should  be  specific,  focus  on  issues 
pertinent  to  the  proposed  rule,  and 
explain  the  reason  for  any 
recommended  change.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  received  after  the  close  of  the 
comment  period  (see  DATES)  or 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

n.  Discussion  of  Proposed  Rule 

The  existing  regulations  at  43  CFR 
1862  provide  procedures  for  preparing 
and  issuing  patents.  There  are  no 
requirements  in  this  subpart  with  which 
the  public  must  comply.  The  procedures 
are  strictly  internal  instructions  which 
are  appropriate  for  manuals  and 
handbooks.  For  this  reason,  BLM 
proposes  to  remove  Subpart  1862  from 
43  CFR  and  place  the  material  in 
handbooks  and  manuals.  This  action  is 
part  of  BLM's  continuing  effort  to 
eliminate  unnecessary  and 
inappropriate  regulations. 

III.  Procedural  Matters 

We  have  determined  that  the 
proposed  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
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stafement  under  Section  102(2)(C)  of  the 
\a!)undi  Lnvironmental  Policy  Act  of 
I  *»>M   42  U.S.C.  4331(2)(C))  is  not 


Paper 


A  Reduction  Act 
I-  [Hised  rule  does  not  contain 


information  collection  requirements  that 
the  Office  of  Management  and  Budget 

rirj^r  ippr!  ve  under  44  U.S.C.  3501  et 


S^Q 


P 


(Uory  Flexibility  Act 

Fil.M  nas  determined  that  the 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.). 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
increased  expenditures  of  $100  million 
in  any  one  year  by  State,  local,  or  tribal 
governments,  or  by  the  private  sector. 
Therefore,  a  Section  202  statement 
under  the  Unfunded  Mandates  Reform 
Act  is  not  required. 


Executive  Order  12612 

BLM  has  analyzed  this  rule  under  th^ 
principles  and  criteria  in  Executive 
Order  12612  and  has  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12630 

BLM  certifies  that  the  rule  does  not 
represent  a  governmental  action  capable 
of  interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Taking  ImpUcation  Assessment  need 
not  be  prepared  under  Executive  Order 
12630,  "Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

Executive  Order  12866 

The  proposed  rule  does  not  meet  the 
criteria  for  a  significant  rule  requiring 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Author 

The  principal  author  of  this  rule  is 
v  anessa  Engle,  Use  Authorization  Team, 

:  202!  452-""'"^,  assisted  by  Frances 

Watson.  Reguiaton-  Management  Team. 
(202) 452-5006 

List  of  Subjects  in  43  CFR  Subpart  1862 

.Admini'^traJive  practice  .^uid 
procedure  FuDiic  lands. 

For  the  reascHis  stated  in  the  preamble 
and  under  the  authority  of  43  U.S.C. 
1740,  it  is  proposed  to  remove  Subpart 
1862  of  Title  43  of  the  Code  of  Federal 
Regulations. 

SUBPART  1862— PATENT 
PREPARATION  AND  ISSUANCE 
[REMOVED] 

Dated:  August  7, 1996. 

SylvU  V.  Baca, 

Deputy  Asst.  Secretary,  Land  and  Minerals 
Management. 

[FR  Doc.  96-20950  Filed  8-15-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ott^er  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerwy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OP  AGRICULTURE 

M^.mai  ana  Plant  Health  nspection 
Service 

;DocNet  No   «>6-vl9-2] 

AgrEvc  USA  Companv,  Avaiiabmr^  c 
Determination  o*  Nonreguiated  Status 
•  or  Soybeans  Geneticany  Engineered 
to'  Glufosmate  Herbicide  Teiefance 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public  of 
our  determination  that  certain  soybean 
hnes  developed  by  AgrEvo  USA 
Company  that  have  been  genetically 
engineered  for  glufosinate  herbicide 
tolerance  are  no  longer  considered 
regulated  articles  imder  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  Oiir 
determination  is  based  on  our 
evaluation  of  data  submitted  by  AgrEvo 
USA  Company  in  its  petition  for  a 
determination  of  nonreguiated  status,  an 
analysis  of  other  scientific  data,  and  our 
review  of  comments  received  from  the 
pubUc  in  response  to  a  previous  notice 
announcing  our  receipt  of  the  AgrEvo 
USA  Company's  petition.  This  notice 
also  announces  the  availability  of  our 
written  determination  docimient  and  its 
associated  environmental  assessment 
and  finding  of  no  significant  impact. 
EFFECTIVE  DATE:  July  31,  1996. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  vmtten  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA,  room  1141,  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  washing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 


FOR  FURTHER  iNFCRMATiON  CONTACT:  Dr. 
Sivramiah  Shantharam,  Biotechnology 
Permits,  BBEP,  APHIS,  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1237; 
(301)  734-7612.  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  finding  of  no  significant 
impact,  contact  Ms.  Kay  Peterson  at 
(301)  734-7612;  E-mail: 
mkpeterson@aphis.usda.gov. 

SUPc  TMEMTARY  INFORMATION: 

Background 

On  March  8, 1996,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
96-068-Olp)  from  AgrEvo  USA 
Company  (AgrEvo)  of  Wilmington,  DE, 
seeking  a  determination  that  Glufosinate 
Resistant  Soybean  (GRS)  Transformation 
Events  W62,  W98,  A2704-12,  A2704- 
21,  and  A5547-35  that  have  been 
genetically  engineered  for  resistance,  or 
tolerance,  to  the  herbicide  glufosinate, 
do  not  present  a  plant  pest  risk  and, 
therefore,  are  not  regulated  articles 
under  APHIS'  regulations  in  7  CFR  part 
340. 

On  April  29,  1996,  APHIS  published 
a  notice  in  the  Federal  Register  (61  FR 
18718-18719.  Docket  No.  96-019-1) 
announcing  that  the  AgrEvo  petition 
had  been  received  and  was  available  for 
public  review.  The  notice  also  discussed 
the  role  of  APHIS,  the  Environmental 
Protection  Agency,  and  the  Food  and 
Drug  Administration  in  regulating  the 
subject  soybean  Unes  and  food  products 
derived  from  them.  In  the  notice,  APHIS 
solicited  written  comments  from  the 
public  as  to  whether  these  soybean  lines 
posed  a  plant  pest  risk.  The  comments 
were  to  have  been  received  by  APHIS  on 
or  before  June  28,  1996. 

During  the  designated  60-day 
comment  period,  APHIS  received  eight 
comments  on  the  subject  petition  from 
universities,  cooperative  extension 
service  research  centers,  and  a  seed 
company.  All  of  the  comments  were 
favorable  to  the  petition.  % 

Analysis 

GRS  Transformation  Events  W62  and 
W98  have  been  genetically  engineered 
to  contain  the  bar  gene  derived  from 
Streptomyces  hygroscopicus  and  the  gus 
marker  gene  derived  from  Escherichia 
colL  The  bar  gene  encodes  the  enzyme 
phosphinothricin-N-acetyltransferase 
(PAT),  which  confers  tolerance  to 
glufosinate.  Expression  of  the  added 


genes  is  controlled  in  part  by  gene 
sequences  from  the  plant  pathogens 
Agrobacterium  tumefaciens,  alfalfa 
mosaic  virus,  and  cauliflower  mosaic 
virus  (CaMV).  GRS  Transformation 
Events  A2704-12,  A27G4-21,  and 
A5547-35  contain  a  synthetic  version  of 
the  pat  gene  derived  from  Streptomyces 
viridochromogenes,  which  encodes  the 
PAT  enzyme  and  confers  tolerance  to 
glufosinate.  Expression  of  the  synthetic 
pat  gene  is  controlled  by  a  35S  promoter 
and  terminator  derived  from  CaMV.  The 
particle  acceleration  method  was  used 
to  transfer  the  added  genes  into  the  GRS 
parental  soybean  cultivars. 

The  subject  GRS  Transformation 
Events  have  been  considered  regulated 
articles  under  APHIS'  regulations  in  7 
CFR  part  340  because  they  contain  gene 
sequences  derived  from  plant 
pathogens.  However,  evaluation  of  field 
data  reports  from  field  tests  of  these 
lines  conducted  under  APHIS  permits 
or  notifications  indicates  that  there  were 
no  deleterious  effects  on  plants, 
nontarget  organisms,  or  the  environment 
as  a  result  of  the  environmental  release 
of  the  soybean  lines. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  AgrEvo  and  a  review  of 
other  scientific  data,  comments 
received,  and  field  tests  of  the  subject 
soybean  lines,  APHIS  has  determined 
that  GRS  Transformation  Events  W62, 
W98,  A2704-12,  A2704-21,  and  A5547- 
35:  (1)  Exhibit  no  plant  pathogenic 
properties;  (2)  are  no  more  likely  to 
become  weeds  than  soybean  Unes 
developed  by  traditional  breeding 
techniques;  (3)  are  unUkely  to  increase 
the  weediness  potential  for  any  other 
cultivated  or  vdld  species  with  which 
they  can  interbreed;  (4)  will  not  cause 
damage  to  raw  or  processed  agricultural 
commodities;  and  (5)  will  not  harm 
threatened  or  endangered  species  or 
other  organisms,  such  as  bees,  that  are 
beneficial  to  agriculture.  Therefore, 
APHIS  has  concluded  that  the  subject 
soybean  lines  and  amy  progeny  derived 
from  hybrid  crosses  with  other 
nontransformed  soybean  varieties  will 
be  as  safe  to  grow  as  soybeans  in 
traditional  breeding  programs  that  are 
not  subject  to  regulation  imder  7  CFR 
part  340. 

The  effect  of  this  determination  is  that 
AgrEvo's  GRS  Transformation  Events 
W62.  W98.  A2704-12,  A2704-21,  and 
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A5547-35  are  no  longer  considered 
regulated  articles  under  APHIS* 
regulations  in  7  CFR  part  340. 
Therefore,  the  requirements  pertaining 
to  regulated  articles  under  those 
regulations  no  longer  apply  to  the  field 
testing,  importation,  or  interstate 
movement  of  the  subject  soybean  lines 
or  their  progeny.  However,  importation 
of  the  subject  soybean  lines  or  seeds 
capable  of  propagation  are  still  subject 
to  the  restrictions  found  in  APHIS' 
foreign  quarantine  notices  in  7  CFR  part 
319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  en\'ironmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.]. 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (PONS!)  with  regard  to  its 
determination  that  AgrEvo's  GRS 
Transformation  Events  W62.  W98, 
A2704-12.  A2704-21.  and  A5547-35 
and  lines  developed  from  them  are  no 
longer  regulated  articles  imder  its 
regulations  in  7  CFR  part  340.  Copies  of 
the  EA  and  the  FONSI  are  available 
upon  request  from  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  13th  day  of 
August  1996 

Terry  L.  Medley. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  96-20921  Filed  8-15-96;  8:45  ami 

MUMQ  CODE  3410-34-P 


Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet 
from  8:00  a.m.  to  5:00  p.m.,  on 
September  5,  1996,  at  the  Redwood 
Empire  .Masonic  Lodge,  783  Locust  St., 
Garberville.  CA.  Agenda  items  to  be 
covered  include:  (1)  PAC  focus  for  the 
next  year  and  set  next  meeting  dates;  (2) 
Update  from  Portland;  (3)  Report  and 


recommendations  bom  PAC/SCERT 
Subcommittee  on  future  years' 
watershed  restoration  and  joint  PAC 
socio-economic  monitoring;  (4)  Agency 
updates;  (5)  Recommendations  from 
Pubhc/Private  Subcommittee;  and  (6) 
Open  public  forum.  The  PAC  will  also 
meet  September  6. 1996,  for  a  field  trip 
beginning  at  8:00  a.m.  at  the  Garberville 
Masonic  Lodge  and  concluding  at  3:00 
p.m.  Agenda  items  for  the  field  trip 
include:  Restoration  in  the  Mattole 
River  watershed  and  King  Range  Road 
decommissioning.  All  California  Coast 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uirect  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows,  CA, 
95988,  (916)  934-3316  or  Phebe  Brown, 
Province  Coordinator.  USDA, 
Mendocino  National  Forest.  825  N. 
Humboldt  Avenue,  Willows,  CA,  95988. 
(916) 934-3316. 

Dated  August  9, 1996. 
Daniel  K.  Chisholm, 

Forest  Supervisor. 

(FR  Doc.  96-20866  Filed  8-15-96;  8:45  am] 

BILLING  CODE  M10-FK-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  of  Farwell  and  Plainview 
(TX)  for  Part  of  the  Former  Amarilio 
Area  in  tf>e  Lubbock,  Texas  (TX) 
Region 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


UMI 


SUMMARY:  GIPSA  announces  the 
designation  of  Farwell  Grain  Inspection, 
Inc.  (Farwell),  and  Plainview  Grain 
Inspection  and  Weighing  Service.  Inc. 
(Plainview),  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act.  as  amended  (Act)  in  part  of  the 
former  Amarilio  Grain  Exchange,  Inc. 
(Amarilio).  area. 

EFFECTIVE  DATES:  September  1, 1996. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief.  Review  Branch,  Compliance 
Division,  STOP  3604,  1400 
Independence  Ave.  S.W.,  Washington, 
DC  20250-3604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule. or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 


therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Amarilio  asked  GIPSA  to  remove  the 
Lubbock  region  from  their  assigned 
geographic  area.  The  Lubbock  region 
consists  of:  Andrews,  Borden,  Cochran. 
Crosby.  Dawson,  Dickens,  El  Paso. 
Gaines,  Garza,  Hockley,  Howard,  Kent, 
Lubbock,  Lynn,  Martin,  Mitchell, 
Scurry,  Terry,  and  Yoakum  Counties, 
Texas,  and  the  parts  of  Hale  and  Lamb 
Counties.  Texas,  assigned  to  .-Xmarillo. 
In  the  March  13,  1996,  Federal  Register 
(61  FR  10313).  GIPSA  requested 
comments  on  the  need  for  official 
services  and  asked  persons  interested  in 
providing  official  services  in  the 
Lubbock  area  assigned  to  Amarilio  to 
submit  an  application  for  designation. 
Applications  were  due  by  April  10, 
1996.  There  were  two  applicants: 
Farwell  and  Plainview,  both  designated 
official  agencies.  Farwell  applied  for  the 
Texas  Counties  of  Cochran.  Hockley, 
and  that  part  of  Lamb  that  was 
previously  assigned  to  Amarilio. 
Plainview  applied  for  the  Texas 
Counties  of  Andrews,  Borden,  Crosby, 
Dawson,  Dickens,  Gaines.  Garza, 
Howard,  Kent,  Lubbock.  Lynn,  Martin, 
Mitchell,  Scurry,  Terry,  Yoakum,  and 
that  part  of  Hale  not  currently  assigned 
to  them. 

GIPSA  requested  comments  on  the 
applicants  for  the  Lubbock  region  in  the 
May  9,  1996,  Federal  Register  (61  FR 
21155).  Comments  were  due  by  June  7, 
1996.  No  comments  were  received  by 
the  deadline. 

GIPSA 's  Administrator  determined 
that  there  is  sufficient  need  for  official 
services  in  the  Lubbock  region,  except 
for  the  Texas  County  of  El  Paso.  After 
evaluating  all  available  information 
regarding  the  designation  criteria  in 
Section  7(f)(1)(A)  of  the  Act.  and 
according  to  Section  7(f)(1)(B).  GIPSA 
determined  that  Farwell  is  able  to 
provide  official  services  in  the 
northwestern  area,  as  follows:  the  Texas 
Counties  of  Cochran,  Hockley,  and  that 
part  of  Lamb  that  was  previously 
assigned  to  Amarilio;  and  Plainview  is 
able  to  provide  official  services  in  the 
southeastern  area,  as  follows:  the  Texas 
Counties  of  Andrews,  Borden,  Crosby, 
Dawson,  Dickens,  Gaines,  Garza, 
Howard,  Kent,  Lubbock,  Lynn,  Martin. 
Mitchell.  Scurry.  Terry.  Yoakum,  and 
that  part  of  Hale  not  currently  assigned 
to  them. 

Effective  September  1,  1996  and 
ending  January  31,  1999  (the  end  of 
their  present  designation),  Farwell  is 
designated  in  the  geographic  area 
specified  above  in  addition  to  the  area 
they  are  already  designated  to  serve. 
Effective  September  1,  1996  and  ending 
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May  31, 1999  (the  end  of  their  present 
designation),  Plainview  is  designated  in 
the  geographic  area  specified  above  in 
addition  to  the  area  they  are  ab^ady 
designated  to  serve. 

Interested  persons  may  obtain  official 
services  by  contacting  Farwell  at  806- 
481-9052  and  Plainview  at  806-293- 
1364. 

authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.] 

Dated:  August  12, 1996 
Thomas  E.  Hearon 

Acting  Director,  Compliance  Division 

(FR  Doc.  96-20922  Filed  8-15-96;  8:45  am] 

BILLING  CODE  3iiO-€NJ' 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  Lssl  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Additions  to  the  Procurement 

List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  16, 1996. 
ADDRESSES:  Committee  for  Purchase 
P>om  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  Jime  7, 
Zl  aiiu  i8,  199b  the  Committee  for 
Ptirchase  From  People  Who  Are  Blind 
or  Severely  Disabled  pubhshed  notices 
(61  F.R.  29081,  31927  and  33711)  of 
proposed  additions  to  the  Procvu^ment 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  op  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  foUowdng  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  vdth  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  folio  wring 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Strainer 

M.R.  818 

Cover,  Ironing  Board  and  Pad  Set 

M.R.  967 
M.R.  968 

Pastry  Blender 

M.R.  831 

Egg  Sheer 

M.R.  843 

Cloth,  Super  Wipe 

MR.  565 

SPEAR  Insulation  Subsystem 

8415-01-F01-0191 thru-0225 
(Requirements  for  the  U.S.  Army  Soldier 

Systems  Command,  Natick, 

Massachusetts) 

Cloth,  Super  Wipe 
M.R.  565 
Services 

Disposal  Support  Services 

Defense  ReutiUzation  and  Marketing 

Office 
Stockton,  CaUfomia 
Janitorial/Custodial 
Elkins  USARC 
Beverly,  West  Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  96-20959  Filed  8-15-96;  8:45  am] 

BILUNG  CODE  S3S.J-0i-P 


P'ocLj'-eme^t  List.  P'ODOsec  Adcjitior. 

AQENCY:  Committee  for  Pturchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  ser\'ice  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  16.  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  JefTerson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabiUties. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Administrative  Services 
Chief  of  Naval  Education  and  Training 

(CNET) 
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Pensacola,  Florida 

NPA:  Lakevievv  Center,  Inc.,  Pensacola, 

Florida 
Beverly  L.  Milkman. 
Executive  Director 
fFR  Doc  1^6-20960  Filed  8-15-96;  8:45  am] 

BILLING  CODE  8353-0 1-P 


Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 

proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  and  services 
previously  furnished  bv  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  16.  1996. 
ADDRESS:  Conunittee  for  Purchase  From 
People  Who  .Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  [efferson  Davis  Highway, 
Arhngton.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlv  .Milkman  i^rjj,  803-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
othen^ise  indicated)  will  be  required  to 
procure  the  services  Usted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  vdll  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial 

U.S.  Coast  Guard  Academy 
iMow  i^onGGn,  Connecticut 
NPA:  CW  Resources,  Inc.,  New  Britain, 
Connecticut 

Linen  Management 

Fleet  and  Industrial  Supply  Center 
Norfolk,  Virginia 

NPA:  Chesapeake  Service  Systems,  Inc., 
Chesapeake,  Virginia 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  and 
services  have  been  proposed  for 
deletion  from  the  Prociu^ment  List: 

Commodities    .• 

Pad.  Shoulder  Strap 

P.S.  #0-1212 

Kit,  Deep  Water  Fording 

2540-00-181-8109 

2540-00-780-0844 

Mirror  and  Bracket  Assembly 

2540-00-575-8392 

DOE  This  Month  Newsletter 

769O-0O-NSH-0033 

VA  Medical  Center  Newsletter 


7690-O0-NSH-O042       . 

Yard  News 

769CM}0-NSH-0046 

Gloves.  Men's 

8440-00-160-0874 

8440-00-160-0770 

8440-00-160-0875 

Card  Set,  Guide.  File 

7530-0 0-98&-0694 

7530-00-989-0693 

7530-00-989-0695 

7530-00-989-0686 

7530-00-861-1275 

Card,  Guide,  File 

7530-00-988-6541 

7530-00-988-6542 

7530-00-988-6549 

7530-00-988-65.50 

7530-00-988-6545 

7530-00-988-6546 

7530-00-988-6547 

7530-00-988-6548 

7530-00-989-2425 

Folder-Set,  File.  Pressboard 

7530-00-286-7080 

Folder-Set,  File.  Pressboard 

7530-00-286-7244 

7530-00-286-7253 

Truck,  Hand 

3920-00-847-1305 

Shirt,  Operating,  Surgical 

6532-00-299-9633 

6532-00-299-9634 

6532-00-299-9632 

Pouch,  Mechanic's  Tool 

5140-00-329-4306 
Envelope.  Wallet 

7530-00-281-5976 
Case.  Flag,  Internment 
8345-00-782-3010 
Pencil,  Mechanical 

7520-00-268-9915 

7520-01-354-2304 

Binder,  Looseleaf,  Printout 

7510-00-965-2443 

Refill,  Ballpoint  Pen 

7510-00-754-2687 

7510-00-543-6795 

7510-00-754-2690 

Remover,  Floor  Polish 

7930-00-045-6923 

Box,  Shipping 

8115-00-117-9524 

8115-00-165-6599 

8115-00-183-9496 

8115-00-183-9499 

8115-00-183-9500 

8115-00-183-9504 

8115-00-183-9505 

8115-00-190-4863 

8115-00-190-4888 

8115-00-190-4921 

8115-00-190-4936 

8115-00-190-4968 

8115-00-200-6954 

8115-00-200-6961 
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B1 15-00-255-1346 

8115-00-281-3877 

8115-00-281-3882 

8115-00-281-3886 

8115-00-281-3889 

8115-00-285-1116 

8115-00-292-0724 

8115-OO-4ia-4660 

8115-00-514-2404 

8115-00-526-1617 

8115-00-579-9153 

8115-00-190-4864 

8115-00-190-4865 

8115-00-190-5053 

8115-00-418-4657 

8115-00-190-5011 

8115-00-418-4654 

8115-00-985-7312 

8115-00-292-0120 

8115-00-428-4145 

8115-00-117-9529 

Folder,  File,  Pressboard 

7530-00-739-7723 

Tape,  Paper,  Computing  Machine 

7530-00-286-9053 

7530-00-222-3456 

Binder,  Looseleaf,  (Pressboard) 

7510-00-281-4311 

Folder,  File 
7530-00-926-8977 
7530-00-456-6140 
7530-00-739-7723 

Services 

Food  Service  Attendant,  Naval  Station, 

Staten  Island  Galley,  New  York,  Newr 

York 
Elevator  Operator,  Wyoming  Valley 

\'eterans  Building.  19  North  Main 

Street,  Wilkes-Barre,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  1522-24  E.  Wingohocking 

Street,  Philadelphia,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  6th  &  Kedron  Avenue, 

Folsom,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  Boot  and  Chestnut  Streets, 

Downingtown,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  950  Saw  Mill  Boulevard, 

Pittsburgh,  Pennsylvania 
Janitorial/Custodial,  Air  National  Guard 

Base,  Otis,  Massachusetts 
Commissary  Shelf  Stocking  and 

Custodial,  Seneca  Army  Depot, 

Seneca,  New  York 
Mailroom  Operation,  U.S.  Army 

Research  Laboratory,  405  Arsenal 

Street,  Watertown.  Massachusetts 
Idnitorial/Custodial,  Domiciliary 

Buildings,  VA  Medical  Center, 

Dublin,  Georgia 
Janitorial/Custodial,  Department  of  the 

Army,  finuny  Doolittle  Building, 

Columbia  Metro  Airport,  West 

Columbia,  South  Carolina 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  6300  West  7th  Street, 

Texarkana,  Texas 


Parts  Sorting.  Red  River  Army  Depot, 

Texarkana,  Texas 
Janitorial/Custodial,  Buildings  928  and 

1002,  Kirtland  Air  Force  Base,  New 

Mexico 
Janitorial/Custodial,  Armed  Forces 

Reserve  Center,  Los  Alamitos, 

CaUfomia 
Grounds  Maintenance,  North  and  South 

Duplexes,  Naval  Weapons  Center, 

China  Lake,  Califomiia 
Beverly  L.  Milkman, 
Executive  Director. 
[PR  Doc.  96-20961  Filed  8-1S-96:  8:45  am] 

BILLING  COD€  8353-01 -P 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

;A-6-i  4-801] 

Fresh  Kiwifruit  From  New  Zeaiana 
(Kiwitruit);  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limits  tor  Antidumpmg  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limit  for  Antidumping  Duty 
Administrative  Review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  results  of  this 
antidimiping  duty  administrative  review 
of  Kivkrifruit  from  New  Zealand.  The 
review  covers  the  period  June  1, 1994 
through  May  31,  1995. 

EFFECTIVE  DATE:  August  16,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Stolz,  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  EX:  20230.  telephone:  (202) 
482-4474 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  wdthin  the  original  time  limit, 
the  Department  is  extending  the  time 
limits  for  the  completion  of  the  final 
results  until  August  22,  1996,  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act. 
(See  Memorandum  to  the  file.) 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)(iv)  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C. 
1675(A)(3)(a). 


Dated:  August  8. 1996. 
Jefibiey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
[PR  Doc.  96-20932  Filed  8-15-96;  8:45  am] 
BILUNQ  COOE  351(M>S-M 
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Notice  c'  P'e'niT-.ia'^^  Dele'-r-nat.on  of 
Saies  at  Less  ''har-  Fat-  vaiue  ana 
Postpcnenen!  c'  Pi'^.a^  Determination: 
Sodiur^  Az;de  *rc^  Japan 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
t"FC-  »t  :i-E:  August  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow  or  Magd  Zalok,  Office  of 
AD/CVD  Enforcement  II,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0116  or  (202)  482- 
4162,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act. 

Prelim  s  n  a  r\  1  >('t  «■  rm  i  r,  a ;  i  o  n 

We  preUminarily  determine  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  sodium  azide  from  Japan  is 
being,  or  is  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation,  the  foUovkdng  events  have 
occurred  {Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Sodium  Azide  from  Japan,  61  FR  4959, 
(Febmary  9, 1996)  (Initiation  Notice): 

On  March  8,  1996,  the  United  States 
Intemationai  Trade  Commission  (ITC) 
issued  an  affirmative  preUminary  injury 
determination  in  this  case  (see  ITC 
hivestigation  No.  731-TA-740). 

On  March  20, 1996,  we  determined 
the  appropriate  recipients  of  the  AD 
questionnaire  (see  the  March  20,  1996 
Memorandum  to  the  file  through  David 
L.  Binder)  and  issued  the  complete 
questioimaire  to  Masuda  Chemical 
Corporation  (Masuda),  Nippon  Carbide 
Industries  Co.  Ltd.  (NQ),  and  Toyo 
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Kasei  Koygo  Co.,  Ltd.  (TKK).  Also,  on 
April  1,  1996.  the  Department  instructed 
respondents  to  report  the  date  of  sale 
based  on  the  date  of  invoice  as  recorded 
in  the  responding  companies'  records  in 
the  ordinary  course  of  business, 
according  to  the  Department's  amended 
date  of  sale  practice.  (See  the  April  1, 
1996.  letters  to  respondents  from  David 
L.  Binder.) 

We  received  Masuda's  questionnaire 
responses  to  section  A  (dealing  with 
general  corporate  information),  as  well 
as  sections  B  and  C  (dealing  with  home 
market  and  U.S.  market  sales 
information),  on  April  19  and  May  31, 
1996,  respectively. 

On  Mav  9,  1996.  American  Azide 
Corporation,  the  petitioner  in  this 
investigation,  requested  that  the 
Department  postpone  the  preliminary 
determination.  Consequently,  the 
Department  postponed  the  preliminary 
determination  until  no  later  than  August 
13.  1996   (61  FR  26878  May  29,  1996). 
The  petitioner  also  submitted  an 
allegation  on  |une  21,  1996,  that  Masuda 
had  made  home  market  sales  helow  cost 
of  production  (COP)  during  the  POL  On 
July  17.  1996.  the  Department  initiated 
an  investigation  of  home  market  salec 
below  cost  [see  the  July  17,  1996, 
memorandum  from  the  Team  to  Gary 
Taverman).  and  issued  a  letter  to 
Masuda  instructing  it  to  respond  to 
section  D  of  the  March  20,  1996, 
questionnaire 

On  .August  7.  1996.  Masuda  requested 
an  extension  until  September  16.  1996, 
to  respond  to  section  D.  The  Department 
granted  Masuda  an  extension  to  respond 
to  the  section  D  questionnaire  until  no 
later  than  September  5.  1996.  Because  of 
the  filing  date  of  the  cost  allegation  we 
will  be  unable  to  address  it  until  the 
final  determination. 

Facts  Available  for  TKK  and  NCI 

A.  TKK 

We  did  not  receive  a  response  from 
TKK  to  the  Department's  questionnaire. 
Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  maimer  requested,  significantly 
impedes  a  determination  under  the 
antidumping  statute,  or  provides  such 
information  but  the  information  cannot 
be  verified,  the  Department  shall  use 
facts  otherwise  available  in  reaching  the 
applicable  determination.  Because  TKK 
failed  to  submit  the  information  that  the 
Department  had  specifically  requested, 
it  is  necessary  to  use  of  facts  otherwise 
available  for  TKK. 


Section  776(b)  provides  that  adverse 
inferences  may  be  used  against  a  party    ■ 
that  has  failed  to  cooperate  by  not  actiiig 
to  the  best  of  its  ability  to  comply  with 
requests  for  information  (see  also  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA, 
clarifies  that  the  petition  is  secondary    j 
information).  See  SAA,  published  in  H. ' 
Doc.  103-316, 103d  Cong.,  2d  Sess.  At 
870.  Again,  TKK's  failure  to  provide  any 
information  to  the  Department 
demonstrates  that  TKK  has  failed  to 
cooperate  in  this  investigation.  Thus, 
the  Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted.  As  facts 
otherwise  available,  we  are  assigning  to 
TKK  the  highest  m€Lrgin  in  the  petition, 
65.80  percent. 

Section  776(c)  provides  that  when  the 
Department  relies  on  secondary 
information  in  using  the  facts  otherwise 
available  it  must,  to  the  extent 
practicable,  corroborate  that 
information.  When  analyzing  the 
petition,  the  Department  reviewed  all  of 
the  data  the  petitioner  had  submitted 
and  the  assumptions  that  petitioner 
made  in  calculating  estimated  dumping 
margins.  In  accordance  with  section 
776(c)  of  the  Act,  the  Department 
attempted  to  corroborate  the  petition 
information  by  comparing  the  petition 
information  on  export  price  to  U.S. 
Customs  data.  This  source  records 
prices  based  on  the  HTSUS  subheading 
2850.00.50.00  and  confirms  that  the 
prices  contained  in  the  petition  have 
probative  value.  Moreover,  we 
compared  the  petitioner's  estimated 
home  market  prices  on  which  the 
normal  value  in  the  petition  was  based 
to  home  market  prices  available  on  the 
record  of  this  investigation.  We  found 
that  the  estimated  normal  value  in  the 
petition  has  probative  value.  [See 
Memorandum  dated  August  8,  1996 
from  the  team  to  Gary  Taverman.) 

B.NQ 

On  April  10, 1996,  NQ  responded  to 
the  Department's  questionnaire  by 
stating  that  it  made  no  sales  of  sodium 
azide  in  the  United  States  during  the 
POL  NCI,  however,  stated  that  it  made 
a  shipment  of  sample  sales  of  the 
subject  merchandise  during  the  POL  In 
response  to  omr  request  for  information 
on  the  sample  sales,  NCI  submitted  a 
letter  on  April  17, 1996,  providing 
argiunent  and  data  to  support  its 
contention  that  the  date  of  sale  for  a 
sample  sale  which  it  claimed  to  be  the 
only  possible  sale  of  subject 
merchandise,  was  on  a  date  preceding 
the  POL 
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On  xMay  31,  1996.  the  Department 
requested  additional  information  from 
NCI  concerning  possible  "iikelv  sales," 
as  defined  in  19  CFR  353. 2(t),  made 
dunng  the  POI.  On  lune  10,  1996.  NCI 
submitted  its  response  that  "it  clearly 
could  not  have  been  involved  with  any 
likely  sales  during  the  period  of 
investigation,"  and  stating  that  "NCI  has 
determined  that  it  cannot  justify 
incurring  further  costs  at  this  time. 
Accordingly.  NCI  can  no  longer  respond 
to  the  Department's  requests  for 
information."  On  July  11,  1996,  the 
Department  contacted  NCI's  counsel  to 
request  clarification  on  its  refusal  to 
further  cooperate  in  this  investigation. 
As  recorded  in  the  fuly  31,  1996, 
memorandum  to  the  file  from  Jennifer 
Stagner,  counsel  for  NCI  declined  to 
continue  to  participate  in  the 
investigation.  Counsel  for  NCI 
confirmed  that  NCI  would  not  permit 
the  Department  to  conduct  verification 
of  its  claim  that  there  were  no  sales,  nor 
likely  sales,  of  subject  merchandise  to 
the  United  States  during  the  POI. 

The  verification  of  NCI's  response  was 
material  to  the  Department's  ability  to 
confirm  that  it  did  not  need  to  include 
NCI  as  a  respondent  in  this 
investigation.  Therefore,  the  Department 
finds  that,  because  NCI  has  stated  that 
it  will  not  respond  to  any  additional 
requests  for  information  nor  permit 
verification,  it  has  failed  to  cooperate  to 
the  best  of  its  ability  to  comply  with  our 
request  for  information  -Accordingly,  for 
purposes  of  the  preliminary 
determination  the  application  of  section 
776(b)  is  warranted.  In  this  case,  the 
petition  is  the  only  information  on  the 
record  which  could  form  the  basis  for  a 
dumping  calculation  for  .NCI  [see  the 
Facts  Available  for  TKK  section  above 
for  detail  on  corroborating  the 
information  in  the  petition).  Therefore, 
the  Department  has  based  the  margins 
for  NCI  on  information  in  the  petition. 
As  facts  otherwise  available,  we  are 
assigning  to  NCI  the  highest  margin  in 
the  petition,  65.80  percent.  We  note, 
however,  that  since  NCI  has  responded 
sufficiently  to  the  Department's 
questionnaires,  the  Department's 
decision  as  to  whether  adverse  facts 
available  should  be  used  for  NCI  may  be 
revisited  for  purposes  of  the  final 
determination  in  the  event  NCI  allows 
the  Department  to  collect  any  necessary 
additional  information  and  conduct 
verification. 

Postponement  of  Final  Determination 

On  August  7,  1996,  Masuda  requested 
that,  pursuant  to  section  735(a)(2)(A)  of 
the  Act.  in  the  event  of  an  affirmative 
preUminary  determination  in  this 
investigation,  the  Department  postpone 
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its  final  determination  until  not  later 
than  135  davs  after  the  publication  of 
the  affirmative  prelimmary 
determination  in  the  Federal  Register. 
In  accordance  with  19  CFR  353.20(b), 
masmuch  as  our  prelimmary 
determination  is  affirmative,  the 
respondent  accounts  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  there  are  no 
compelling  reasons  for  denying  the 
request,  we  are  granting  respondent's 
request  and  postponing  the  final 
determination.  Suspension  of 
liquidation  will  be  extended 
accordingly.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  thereof, 
whether  Assembled  or  Unassembled, 
from  Japan,  (61  PR  8029  March  1.  1996). 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  sodium  azide  (NaNs) 
regardless  of  use,  and  whether  or  not 
combined  with  silicon  oxide  (SiOa)  or 
any  other  inert  flow  assisting  agent.  The 
merchandise  under  investigation  is 
currently  classifiable  under  item 
2850.00.50.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  vmtten  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1,  through  December  31, 1995. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of 
Investigation  section,  above,  and  sold  in 
the  home  market  during  the  POI,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  In  addition, 
in  this  case  we  foimd  all  home  market 
merchandise  to  be  identical  to  the  U.S. 
merchandise.  (See  the  March  20, 1996, 
Memorandum  to  the  file  through  David 
L.  Binder.) 

Classification  of  Grinding  Costs 

For  purposes  of  the  preUminary 
determination,  we  have  rejected 
Masuda's  classification  of  grinding  costs 
as  direct  selling  expenses  subject  to  a 
circumstance-of-sale  adjustment.  We 
have  determined  that  grinding  costs 
represent  a  production  cost  and  should 
be  included  in  the  calculation  of  the 
costs  associated  with  physical 
differences  in  merchandise.  However,  as 
explained  below,  the  Department  will 


consider  whether  to  make  a  "quantity 
adjustment"  for  differences  in  grinding 
costs  under  19  CFR  353.55  for  the  final 
determination. 

Quantity  Adjustment 

The  Department's  regulations  provide 
that  "the  Secretary  vdll  make  a 
reasonable  allowance  for  any  difference 
in  quantities,  to  the  extent  that  the 
Secretary  is  satisfied  that  the  amount  of 
any  price  differential  is  wholly  or  partly 
due  to  that  difference  in  quantities."  See 
19  CFR  353.55(a).  The  Department's 
position  is  that  "to  be  eUgible  for  a 
quantity  based  adjustment,  a  respondent 
must  demonstrate  a  clear  and  direct 
correlation  between  price  differences 
and  quantities  sold  or  costs  incurred. 
See  Brass  Sheet  and  Strip  from  the 
Federal  Republic  of  Germany,  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  (56  FR  60087 
November  27, 1991);  see  also  Brass 
Sheet  and  Strip  from  the  Netherlands, 
(53  FR  2341  June  22.  1988).  In  the  case 
of  a  claim  based  on  cost  differences,  the 
respondent  must  provide  evidence  of 
savings  which  are  specifically 
attributable  to  the  purchase  of  materials 
or  provision  of  services  at  a  discount 
due  to  the  quantity  purchased.  In  the 
instant  case,  Masuda  has  indicated  that 
the  cost  of  grinding  provided  by  a  third 
party  are  lower  when  larger  quantities 
are  processed.  However,  Masuda  has  not 
provided  sufficient  evidence  that  there 
is  a  clear  and  direct  correlation  between 
price  differences  and  quantities  sold  or 
costs  incurred;  the  grinding  cost  data 
provided  by  Masuda  is  not  evidence  per 
se  of  specific  discounts  due  to  quantities 
purchased.  Accordingly,  for  this 
preliminary  determination,  we  have  not 
made  a  quantity  adjustment.  However,  if 
Masuda  provides  additional,  timely,  and 
verifiable  information  on  this  claimed 
adjustment,  we  will  reconsider  it  for  the 
final  determination. 

Technical  Services 

Masuda  reported  a  technical  service 
expense  as  a  direct  selling  expense, 
claiming  that  the  Department  has 
previously  allowed  claims  for  services 
rendered  for  assisting  the  customer  in 
solving  problems  with  products 
purchased  during  the  POL  We  believe 
that  the  information  on  the  record  does 
not  sufficiently  substantiate  Masuda's 
claim.  Therefore,  for  purposes  of  the 
preliminary  determination,  we  are 
rejecting  Masuda's  classification  of  this 
cost  as  a  direct  selling  expense. 
However,  we  will  request  additional 
information  regarding  this  expense, 
which  will  be  analyzed,  verified,  and 
considered  for  the  final  determination. 


Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  829-831,  to  the 
extent  practicable,  the  Department  will 
calculate  normal  values  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales.  When  the  Department  is  unable  to 
find  sales  in  the  comparison  market  at 
the  same  level  of  trade  as  the  U.S. 
sale(s),  the  Department  may  compare 
sales  in  the  U.S.  and  foreign  markets  at 
different  levels  of  trade.  See  also,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  from  Italy  (61 
FR  30326,  June  14, 1996)  (Pasta  from 
Italy). 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  sales  at 
different  levels  of  trade  are  compared, 
the  Department  will  adjust  the  normal 
value  to  account  for  the  difference  in 
level  of  trade  if  two  conditions  are  met. 
First,  there  must  be  differences  between 
the  actual  selling  functions  performed 
by  the  seller  at  the  level  of  trade  of  the 
U.S.  sale  and  the  level  of  trade  of  the 
normal  value  sale.  Second,  the 
differences  must  affect  price 
comparabiUty  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  normal  value  is 
determined. 

In  implementing  this  provision,  the 
Department's  first  task  was  to  obtain 
information  about  the  selling  activities 
of  the  producers/exporters.  Information 
relevant  to  level  of  trade  comparisons 
and  adjustments  was  requested  in  our 
supplemental  questionnaire.  We  asked 
the  respondent  to  establish  any  claimed 
levels  of  trade  based  on  the  selling 
functions  provided  to  each  proposed 
customer  group,  and  to  document  and 
explain  any  claims  for  a  level  of  trade 
adjustment. 

Chir  review  of  these  submissions 
shows  that  Masuda  has  identified  levels 
of  trade  based  on  its  selling  activities  by 
customer  categories.  In  order  to  confirm 
whether  separate  levels  of  trade  actually 
existed  within  or  between  the  U.S.  and 
home  markets,  we  reviewed  the  selling 
functions  attributable  to  the  customer 
categories  claimed  by  Masuda.  Pursuant 
to  section  773(a)(l)(B)(i)  of  the  Act,  and 
the  SAA  at  827,  in  identifying  levels  of 
trade  for  directly  observed  (i.e.,  not 
constructed)  export  price  and  normal 
value  sales,  we  considered  the  selling 
functions  reflected  in  the  starting  price, 
before  any  adjustments. 

We  examined  certain  selling  functions 
indicated  in  the  August  8, 1996, 
memorandum  from  Jennifer  Stagner  to 
the  file.  In  addition  to  the  selling 
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functions  reported  by  Masuda  for  each 
claimed  level  of  trade,  we  considered  all 
types  of  selling  functions  reported  in  all 
sections  of  the  response  Where 
possible,  we  further  examined  whether 
the  selling  function  was  performed  on  a 
substantial  portion  of  sales.  In  analyzing 
the  record  evidence,  we  examined 
selling  functions  in  aggregate.  (See, 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  (61  FR 
7307.  7348  Februarv  27,  1996) 
(Proposed  Regulations). 

We  prehminarilv  determined  that 
there  is  one  U.S.  level  of  trade  and  two 
home  market  levels  of  trade,  one  of 
which  is  identical  in  aggregate  selling 
functions  to  that  found  in  the  United 
States.  We  compared  sales  st  the  sole 
level  of  trade  in  the  U.S.  market  to  sales 
at  the  identical  home  market  level  of 
trade  We  found  matches  for  each  U.S. 
sale  at  the  same  level  of  trade. 
Therefore,  we  did  not  need  to  compare 
sales  at  the  next  most  similar  level  of 
trade  and  determine  whether  a  level  of 
trade  adjustment  was  appropriate. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sodium 
azide  by  Masuda  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  to  the 
Normal  Value  (NV),  as  described  in  the 
"Export  Pnce"  and  "Normal  Value" 
sectums  of  this  notice.  In  accordance 
with  section  777A{d)(l)(A)(i).  we 
calculated  weighted-average  EPs  for 
comparisons  to  weighted-average  NVs. 

Export  Price 

We  calculated  EP.  in  accordance  with 
subsections  772(a)  and  (c)  of  the  Act, 
where  the  subject  merchandise  was  first 
sold  in  lapan  to  an  unaffiliated 
purcihaser  prior  to  importation  and  CEP 
was  not  otherwise  warranted  based  on 
the  facts  of  record. 

We  calculated  EP  based  on  prices  to 
the  unaffiliated  trading  companies  in 
lapan  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight. 

For  all  U.S.  sales,  Masuda  reported 
the  sale  of  subject  merchandise  to  an 
unaffiliated  trading  company  in  Japan. 
Section  772(a)  of  the  Act  defines  the 
export  price  as  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  by  the  producer  to  an 
unaffiliated  purchaser  for  exportation  to 
the  I'nited  States.  Where  the  respondent 
producer  of  the  merchandise  under 
investigation  knew  at  the  time  of  the 
sale  to  the  trading  company  that  the 
merchandise  was  destined  for  the 
United  States,  the  export  price  would  be 
the  price  between  the  respondent  and 
the  unaffiliated  trading  company. 


Masuda  has  stated  that  it  knew  or  had 
reason  to  know  at  the  time  of  sale  that 
the  ultimate  destination  of  the 
merchandise  was  the  United  States 
because  the  manufacture  and  paciang  of 
sodium  azide  is  to  the  exact 
specifications  of  the  ultimate  U.S. 
market  end-users.  Therefore,  we 
determined  that  Masuda 's  U.S.  export 
price  is  the  price  to  the  unaffiliated 
trading  company. 

We  recalculated  Masuda's  credit 
expenses  to  accoimt  for  missing  data  in 
the  reported  interest  rate  calculation.  As 
facts  available,  we  applied  the  single 
highest  reported  monthly  interest  rate  to 
those  months  in  the  POI  for  which  no 
rate  was  reported  because  the 
information  on  the  record  indicated  that 
the  highest  rate  was  the  most 
appropriate  estimate  of  the  missing  data. 
We  then  recalculated  a  simple  average 
interest  rate  for  the  entire  year.  Because 
the  U.S.  sales  were  denominated  in  Yen, 
we  calculated  interest  expenses  by 
applying  the  average  yen  interest  rate 
reported  by  Masuda. 

The  Department  explained  its  policy 
in  selecting  the  interest  rate  applicable 
in  calculating  imputed  credit  expenses 
in  the  Final  Determination  of  Sales  at 
LTFV:  Oil  Country  Tubular  Goods  from 
Austria,  (60  FR  33551,  33555  June  28, 
1995)  (OCTGfrom  Austria): 

A  company  aelling  in  a  given  currency 
(such  as  sales  denominated  in  dollars)  is 
effiectively  lending  to  its  purchasers  in  the 
currency  in  which  its  receivables  are 
denominated  (in  this  case,  in  dollars)  for  the 
period  from  shipment  of  its  goods  until  the 
date  it  receives  payment  from  its  purchaser. 
Thus,  when  sales  are  made  in,  and  future 
payments  are  expected  in,  a  given  currency, 
the  measure  of  the  comf>any's  extension  of 
credit  should  be  based  on  an  interest  rate  tied 
to  the  currency  in  which  its  receivables  are 
denominated.  Only  then  does  establishing  a 
measure  of  imputed  credit  recognize  both  the 
time  value  of  money  and  the  efl^ect  of 
currency  fluctuations  on  repatriating 
revenue. 

Since  Masuda  receives  payment  from 
Japanese  trading  companies  in  Yen,  its 
receivables  are  denominated  in  Yen, 
and  therefore  the  applicable  interest  rate 
should  be  a  Yen  rate.  We  also  added 
duty  drawback  to  EP  in  accordance  with 
section  772(c)(B)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volimae  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Masuda's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(C) 
of  the  Act.  Since  Masuda's  aggregate 
volume  of  home  market  sales  of  the 


foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable  for  Masuda.  Therefore,  we 
have  based  NV  on  home  market  sales. 

Masuda  requested  that  the 
Department  exclude  certain  sales  in  the 
home  market  during  the  POI.  claiming 
that  these  sales  were  made  outside  the 
ordinary  course  of  trade.  According  to 
Masuda.  the  sales  in  question  were 
made  in  smaller  quantities  than  other 
home  market  sales,  at  substantially 
higher  than  average  prices,  and  for 
testing  purposes.  For  this  preliminary 
determination,  we  have  rejected 
Masuda's  request  because,  generally,  it 

in  its  analysis  sales  for  testing  purposes. 
See  Color  Picture  Tubes  From  Korea: 
Final  Results  of  Administrative  Review, 
(56  FR  19084  April  25,  1991);  Xerr- 
McGee  Chemical  Corp  v.  U.S.,  739  F.S. 
613  (CIT  1990).  Moreover,  we  found  that 
other  home  market  sales  in  .Masuda's 
database  had  unit  prices  higher  than 
(and  quantities  comparable  to)  those  of 
the  sales  which  Masuda  has  sought  to 
exclude  from  the  margin  calculations. 
We  calculated  N'V  based  on  prices  to 
unaffiliated  customers.  Where 
appropriate  we  made  deductions  from 
the  starting  price  (gross  price)  for 
foreign  inland  freight,  in  accordance 
with  section  773(a)(6)(B)(ii)  of  the  Act. 
In  addition,  we  adjusted  for  differences 
in  circumstances  of  sale  for  imputed 
credit  expenses.  We  recalculated 
Masuda's  credit  expenses  to  account  for 
missing  data  in  the  reported  interest  rate 
calculation.  As  facts  available,  we 
applied  the  highest  reported  monthly 
interest  rate  to  those  months  in  the  POI 
for  which  no  rate  was  reported  and  then 
re-calculated  a  simple  average  interest 
rate  for  the  entire  year.  [See  the  Export 
Price  section  for  further  detail  on  the 
facts  available  related  to  the  interest 
rate). 

Currency  Conversion 

Section  773  A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  Unked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
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in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determined  a  fluctuation 
existed,  we  substituted  the  benchmark 
for  the  daily  rate,  in  accordance  vdth 
established  practice.  Further,  section 
773A(b)  directs  the  Department  to  allow 
a  60-day  adjustment  period  when  a 
currency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occurred  when  the  weekly  average  of 
ac^tlal  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  (For  an  explanation  of  this 
method,  see.  Policy  Bulletin  96-1: 
Currency  Conversions,  61  FR  9434, 
March  8,  1996.).  Such  an  adjustment 
period  is  required  only  when  a  foreign 
ciirrency  is  appreciating  against  the  U.S. 
dollar. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  sodium  azide  from  Japan,  that 
are  entered,  or  wathdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  are  also 
instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Exporter/manufacturer 

Weighted- 
average 

margin  per- 
centage 

■VioduUd    ■••■■•■>••■•>•••••■«••■•■•■••••••••■• 

NCI      

29.50 
65.80 

TKK  _ 

All  Others 

65.80 
29.50 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 


determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
20, 1996,  and  rebuttal  briefs,  no  later 
than  November  27, 1996.  A  list  of 
authorities  used  and  an  executive 
siunmary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
November  29, 1996,  the  time  and  place 
to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hoxors  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  vmtten 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Deptulment 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  arid  telephone  mmiber; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(d)  of  the  Act. 

Dated:  August  9, 1996. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  96-20891  Filed  &-15-96;  8:45  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 


shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  AppUcations  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  96-078.  Applicant: 
Argonne  National  Laboratory- West, 
I.N.E.L.,  EBR-n  Site,  Scoville,  ID  83415. 
Instrument:  Electron  Microscope,  Model 
JEM-2010.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instrument 
will  be  used  for  examining  materials 
primarily  associated  v«rith 
decommissioning  of  a  nuclear  reactor 
and  its  associated  waste  streams;  as  well 
as  characterization  of  high  level  waste 
forms.  The  primary  items  of  interest  are 
defect  and  phase  identification, 
chemical  segregation  and  boundary 
chemical  and  crystallographic 
characterization.  Application  accepted 
by  Commissioner  of  Customs:  July  23, 
1996. 

Docket  Number:  96-079.  Applicant: 
University  of  Arizona,  Department  of 
Geosciences,  Gould-Simpson  Building, 
Room  208,  Tucson.  AZ  85721. 
Instrument:  Mass  Spectrometer,  Model 
Sector  54.  Manufacturer:  Micromass, 
United  Kingdom.  Intended  Use:  The 
instrument  wrill  be  used  for  the  study  of 
U-Th-Pb,  Lu-Hf,  Sm-Nd  and  Rb-Sr 
isotopic  systems.  Application  accepted 
by  Commissioner  of  Customs:  July  22, 
1996. 

Docket  Number:  96-080.  Applicant: 
Berkeley  Geochronology  Center,  2455 
Ridge  Road,  Berkeley,  CA  94709. 
Instrument:  Mass  Spectrometer,  Model 
Sector  54.  Manufacturer:  Micromass, 
United  iGngdom.  Intended  Use:  The 
instnunent  will  be  used  in  age 
determinations  (geochronology)  of 
geologic  and  archaeologic  materials, 
such  as  rocks,  minerals,  artifacts  and 
fossils.  These  ages  will  be  determined 
by  analysis  of  the  isotopic  ratios  of 
various  elements,  typically  but  not 
exclusively  uranium,  thoriimi,  lead, 
strontiiun  and  neodymium.  In  addition, 
the  instnmient  will  be  used  for  training 
of  graduate  students  and  post-doctoral 
fellows  from  a  variety  of  universities  as 
part  of  collaborative  research. 
Application  accepted  by  Commissioner 
of  Customs:  ]uly  23,  1996. 

Docket  Number:  96-081.  Applicant: 
Department  of  Veterans  Affairs  Medical 
Center,  423  East  23rd  Street,  New  York, 
NY  10010.  Instrument:  Eledion 
Microscope,  Model  JEM-1010. 
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Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  ultrastructural  diagnosis  of 
patient  material,  and  for  ultrastructural 
research  using  both  human  and  animal 
tissues  necessary  in  the  treatment  of 
veterans.  In  addition,  the  instrument 
will  be  used  for  the  training  on  a  one- 
to-one  basis  of  medical  and  graduate 
students  Application  accepted  by 
Commissioner  of  Customs:  July  23, 
1996 

Docket  Number  96-082.  Applicant: 
Florida  State  University.  MBB  151, 
Tallahassee.  PL  32306^3015. 
Instrument:  Electron  Microscope,  Model 
CM  120  Manufacturer:  PhiUps,  The 
Netherlands.  Intended  Use:The 
instrument  will  be  used  in  research 
studies  to  examine  the  ultrastructure  of 
cells  and  how  it  relates  to  biological 
function  and  disease  processes. 
Expenments  will  involve  isolation  of 
protein  and  assemblies,  growth  of  2-D 
crystalline  arrays  of  protein  followed  by 
examination  in  the  microscope.  The 
instruments  will  also  be  used  for  trial 
studies  in  structure-based  drug  design  to 
demonstrate  the  feasibility  of  using 
electron  crystallography  in  this  area. 
Application  accepted  by  Commissioner 
of  Customs:  ]uly  24,  1996. 
Frwik  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  96-20935  Filed  8-15-96;  8:45  am) 

WLUMG  CODE  351(>-OS-P 


University  of  Illinois  at  Urbana- 
Champaign,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cult\iral 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  part 
301)  Related  records  can  be  viewed 
between  8:30  a.m.  and  5:00  p.m.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W..  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
in.struments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  96-019.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign.  Urbana,  IL  61801. 
Instrument:  Stopped-Flow  Reaction 
Analyser,  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  25622,  May  22, 


1996.  Reasons:  The  foreign  instrument 
provides  simultaneous  measurements 
across  the  entire  white-light  spectrum 
with  high  beam  stability  using  a  diode 
array  detector. 

Docket  Number:  96-038.  Applicant: 
Purdue  University,  West  Lafayette,  IN 
47907.  Instrument:  Stopped-Flow 
Fluorimeter.  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
-Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  28177,  June  4, 1996. 
Reasons:  The  foreign  instrument 
provides  automated  multiple  mixing 
using  a  4-syringe  drive  unit  under 
computer  control. 

Docket  Number:  96-039.  Applicant: 
Colimibia  University,  Lamont-Doherty 
Observatory.  Palisades,  NY  10964-8000. 
Instrument:  Mass  Spectrometer,  Model 
VG  5400.  Manufacturer:  Fisons 
Instruments,  United  Kingdom.  Intended 
Use:  See  notice  at  61  FR  28177,  Jime  4, 
1996.  Reasons:  The  foreign  instrument 
provides  (1)  a  low  background  count 
rate  at  mass  36  (less  than  5x10"  '♦  cc 
STP)  and  (2)  a  desorption  rate  less  than 
10  - '7  cc  STP/min  of  40Ar. 

Docket  Number:  96-040.  Applicant: 
Washington  University,  St.  Louis,  MO 
63130-4899.  Instrument:  ICP  Mass 
Spectrometer,  Model  ELEMENT. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  61  FR 
28177,  June  4,  1996.  Reasons:  The 
foreign  instrument  provides  a  magnetic 
sector  analyzer  with  resolution  to  7500 
for  precise  and  accurate  low  level  (sub 
ppb)  measurements  of  the  transition 
elements. 

Docket  Number:  96-042.  Applicant: 
University  of  Kansas,  Lawrence,  KS 
66045.  Instrument:  Mass  Spectrometer, 
Model  PlasmaQuad  XS.  Manufacturer:    . 
Fisons  Instruments,  Inc.,  United 
Kingdom.  Intended  Use:  See  notice  at  61 
FR  28177,  June  4,  1996.  Reasons:  The 
foreign  instrument  provides:  (1)  sub  ppt 
detection  limits  for  Li,  Cs,  Pb,  U  and  In, 
(2)  sensitivity  >20  Mcps/ppm  for  heavy 
elements  and  (3)  UV  laser  ablation 
capability. 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrvunent  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  96-20934  Filed  8-15-96;  8:45  am] 

BILUNQ  CODE  3S10-OS-P 


UMI 


University  of  Wisconsin,  et  al.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5  00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14lh  and  Constitution 
Avenue,  N.W..  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  95-085R.  Applicant: 
University  of  Wisconsin-Eau  Claire,  Eau 
Claire,  \VI  54702.  Instrument: 
Absorbance  and  Fluorescence  Stopped- 
Flow  Spectrophotometer,  Model 
SX.17MV.  Manufacturer:  Applied 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  60  FR 
50555.  September  29.  1995.  Reasons: 
The  foreign  instrument  provides  a  fast 
enough  dead  time  for  observation  of 
rapid  reactions  with  rate  constants 
approaching  1500  reciprocal  seconds. 
Advice  received  from:  The  National 
Institutes  of  Health,  June  10,  1996. 

Docket  Number:  96-029.  Applicant: 
University  of  Iowa.  Iowa  City.  lA  52242. 
Instrument:  EPR  Spectrometer,  Model 
EMX  6/1.  Manufacturer:  Bruker 
Instnmients,  Germany.  Intended  Use: 
See  notice  at  61  FR  281 76,  June  4,  1996. 
Reasons:  The  foreign  instrument 
provides  a  multifrequency  single- 
channel  cavity  with  a  continuous  range 
of  modulation  frequencies  from  6  kHz  to 
100  kHz  with  a  resolution  of  0.01  kHz. 
Advice  received  from:  The  National 
Institutes  of  Health,  March  29, 1996. 

Docket  Number:  96-033.  Applicant: 
University  of  Southern  California,  Los 
Angeles,  CA  90089-2520.  Instrument: 
Xenon  Flashlamp  System,  Model  XF- 
10.  Manufacturer:  Hi-Tech  Scientific, 
United  Kingdom.  Intended  Use:  See 
notice  at  61  FR  28176,  June  4,  1996. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  high  voltage  power 
supply  integrated  and  coupled  to  a 
xenon  flashlamp  system  and  (2)  time 
resolution  in  the  millisecond  range  with 
moderate  repetition  rates.  Advice 
received  from:  The  National  Institutes  of 
Health,  March  29,  1996. 

Docket  Number:  96-045.  Applicant: 
Monell  Chemical  Senses  Center, 
Philadelphia.  PA  19104-3308. 
Instrument:  Xenon  Flashlamp  System, 
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Model  SX-10.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Intended 
Use:  See  notice  at  61  PR  28175,  June  4, 
1996.  Reasons:  The  foreign  instrument 
provides:  (1)  a  high  voltage  power 
supply  integrated  and  coupled  to  a 
xenon  flashlamp,  (2)  UV  antireflection 
optics  and  (3)  flash  photolysis  and 
spectrophotometric  capabilities.  Advice 
received  from:  The  National  Institutes  of 
Health,  June  10, 1996. 

Docket  Number:  96-051.  Applicant: 
Yale  University  School  of  Medicine, 
New  Haven,  CT  06520-8002. 
Instrument:  Free-Flow  Electrophoresis 
Device.  Model  OCTOPUS  PZE. 
Manufacturer  Dr  Weber.  GmbH, 
Germany  Intended  Use:  See  notice  at  61 
FR  30220,  June  14. 1996.  Reasons:  The 
foreign  instrument  provides:  (1)  high 
resolution  focusing  with  short 
throughput  times  and  (2)  a  fractionation 
chamber  for  simultaneous  collection  of 
96  samples.  Advice  received  from:  The 
National  Institutes  of  Health,  Jime  11, 
1996, 

Docket  Number:  96-057.  Applicant: 
University  of  Iowa,  Iowa  Qty,  lA  52242. 
Instrument:  Mass  Spectrometer,  Model 
VG  AutoSpec,  Manufacturer: 
Micromass,  United  Kingdom.  Intended 
Use:  See  notice  at  61  FR  30221.  June  14, 
1996  Heasons;  The  foreign  instrument 
provides:  (!)  high  sensitivity  and 
resolving  power,  continuously  variable 
to  60  000  (10%  valley  definition)  in  EI 
mode,  (2)  extended  mass  range  to  5000 
Daltons  at  8keV  ion  energy  and  (3) 
linked  scanning  capability.  Advice 
received  from:  The  National  Institutes  of 
Health,  June  11,  1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instnmient. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
Umted  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  96-20933  Filed  8-15-96;  8:45  am] 

BILUNG  CODE  3510-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No  960503125-6191-02;  I.D. 
080896D1 

RIN  0648-AH03 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Salmon  Donation 
Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Selection  of  an  authorized 

distributor. 

SUMMARY:  NMFS  announces  the 
selection  of  Tuck  Donnelly,  Executive 
Director,  Northwest  Food  Strategies 
(NFS),  as  an  Authorized  Distributor  for 
purposes  of  distributing  Pacific  salmon 
to  economically  disadvantaged 
individuals.  These  salmon  are  caught  as 
bycatch  during  directed  groundfish 
fishing  operations  in  the  Bering  Sea  and 
Aleutian  Islands  (BSAI)  and  Gulf  of 
Alaska  (GOA)  management  areas.  This 
action  is  necessary  to  comply  with 
provisions  of  the  Salmon  Donation 
Program  (SDP)  and  is  intended  to 
promote  the  goals  and  objectives  of  the 
North  Pacific  Fishery  Management 
Council  (Coimcil). 
EFFECTIVE  DATE:  AugUSt  16,  1996, 
througn  ,-\ugust  16, 1999. 
ADDRESSES:  Copies  of  the  Authorized 
Distributor  Permit  may  be  obtained  from 
the  Director,  Alaska  Region,  NMFS,  P.O. 
Box  21688,  Juneau.  AK  99802.  Copies  of 
Amendments  26  and  29  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
the  amendments  may  be  obtained  from 
the  Council,  Suite  396,  605  West  4th 
Ave.,  Anchorage,  AK  99510-2252; 
telephone:  907-271-2809, 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  .Saheson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
BSAI  and  GOA  management  areas  is 
managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska.  These 
fishery  management  plans  (FMPs)  were 
prepared  by  die  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801.  et 
seq.)  and  are  implemented  at  regulations 
governing  the  U.S.  groundfish  fisheries 


at  subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

Amendments  26  and  29  to  the  BSAI 
and  GOA  FMPs,  respectively,  which 
were  approved  by  NMFS  on  July  10, 
1996,  implement  the  SDP.  A  full 
description  of,  and  background 
information  on,  the  SDP  may  be  found 
in  the  preamble  to  the  proposed  rule 
published  in  the  Fed««l  Register  on 
May  16, 1996  (61  FR  24750)  and  in  the 
EA/RIR  prepared  for  that  action. 

Implementing  regulations  at  61  FR 
38358  Ouly  24,  1996)  authorize  the 
distribution  of  Pacific  salmon  taken 
incidentally  in  the  groundfish  trawl 
fisheries  off  Alaska  to  economically 
disadvantaged  individuals  by  tax- 
exempt  organizations  through  an 
authorized  distributor.  The  Director, 
Alaska  Region,  NMFS  (Regional 
Director)  may  select  one  or  more  tax- 
exempt  organizations  to  be  authorized 
distributors,  as  defined  by  §679.2,  based 
on  the  information  submitted  by 
appUcants  under  §  679.26.  After  review 
of  qualified  appUcants,  NMFS  wdll 
announce  the  selection  of  authorized 
distributor(s)  in  the  Federal  Register. 
Participation  in  the  SDP  is  voluntary. 

On  July  24,  1996,  die  Regional 
Director  received  an  application  for  an 
Authorized  Distributor  Permit  from 
Tuck  Donnelly.  Executive  Director, 
NFS,  600  Erickson  Avenue,  Suite  395, 
Bainbridge  Island,  WA  98110.  Upon 
receipt  of  the  application,  the  Regional 
Director  determined  that  it  provided  the 
information  required  by  §  679.26(a)(1). 
The  Regional  Director  has  selected  Mr. 
Donnelly  as  an  Authorized  Distributor 
for  purposes  of  the  SDP,  As  required  by 
§  679.26(a)(2),  the  Regional  Director 
based  his  selection  on  the  criteria  listed 
below.  His  findings  for  each  criterion 
are  provided. 

1.  The  number  and  qualifications  of 
applicants  for  SDP  permits.  As  of 
August  16, 1996,  only  the  application 
from  NFS  has  been  received.  Under 
experimental  fishing  permits  issued  by 
NMFS  in  1993,  1994,  and  1995.  NFS 
(formerly  Terra  Marine  Research  and 
Educations,  Incorporated)  coordinated  a 
salmon  donation  program,  using  salmon 
bycatch  from  the  trawl  groimdfish 
fisheries.  NFS  will  operate  the  same 
type  of  program  as  an  Authorized 
Distributor.  Information  contained  in 
the  application  indicates  that  NFS  has 
coordinated  the  transportation  and 
routing  of  seafood,  products  from  Alaska 
since  1993,  relying  on  all  the  major 
carriers  serving  Dutch  Harbor  and 
Kodiak  as  well  as  carriers  serving 
southeast  Alaska. 

2.  The  number  of  harvesters  and  the 
quantity  of  salmon  that  applicants  can 
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effectively  administer.  NFS  currently 
administers  four  shorebased  processors, 
17  catcher/processors,  and  one 
mothership  that  are  located  on  shore 
and  at  sea  The  vessel  numbers 
represent  about  55  percent  of  the  vessel 
processing  capacity  in  the  BSAI.  NFS 
could  administer  40  processors  and 
associated  catcher  vessels  that  might 
deliver  to  them  In  1995,  NFS  processed 
44,249  lb  (20  metric  tons  (mt))  of  salmon 
for  distribution  under  a  food  bank 
program.  To  date  in  1996,  NFS  has 
processed  42,767  lb  (19.4  mt)  of  salmon. 
This  amount  will  increase  substantially 
during  the  remainder  of  the  year.  NMFS 
does  not  have  information  to  convert 
accurately  these  weights  to  numbers  of 
salmon.  Nonetheless,  assuming  a 
recovery  rate  of  30  percent,  and  an 
average  recovered  weight  of  8  lb  (3.63 
kg)  per  fish,  the  above  weights  could 
represent  about  18,000  fish. 

3.  The  anticipated  level  of  salmon 
bycatch  based  on  salmon  bycatch  from 
previous  years.  During  1995,  about 
45,000  salmon  were  caught  in  the  BSAI 
management  area  by  trawl  vessels. 
About  51  percent  of  these,  or  23,000 
salmon,  were  caught  from  the  middle  of 
August  through  the  end  of  calendar  year 
1995. 

4.  The  potential  number  of  vessels 
and  processors  participating  in  the 
groundfish  trawl  fisheries.  About  10 
shorebased  processors,  60  trawl  catcher/ 
processors,  five  processing  motherships, 
and  about  50  trawl  catcher  vessels 
operate  in  the  BSAI  management  area. 

.    This  Authorized  Distributor  Permit  is 
in  effect  for  a  3-year  period  from  the 
date  of  publication  of  this 
announcement,  unless  suspended  or 
revoked.  It  may  not  be  transferred; 
however,  it  may  be  renewed  following 
the  application  procedures  in  §679.26. 

If  the  authorized  distributor  modifies 
any  information  on  participants  or 
delivery  locations  on  the  SOP  permit 
apphcation  submitted  under 
§679.26(a)(l)(xi)  or  (a)(l)(xiii).  the 
authorized  distributor  must  submit  a 
modified  list  of  participants  or  delivery 
locations  to  the  Regional  Director. 

This  permit  may  be  suspended, 
modified,  or  revoked  under  15  CFR  part 
904  for  noncompliance  with  terms  and 
conditions  specified  in  the  permit  or  for 
violation  of  §  679.26  or  other  regulations 
in  50  CFR  part  679. 

Classification 

This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  review  imder 
E.O.  12866. 


Dated:  August  12,  1996. 
Richard  H.  Schaefisr, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  96-20962  Filed  &-15-96;  8:45  ami 
BILLING  COOe  3S10-23-F 


UMI 


Authority:  16  U.S.C.  1801  etseq. 


P.D.  0722960] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
for  a  research  permit  (P618) 

SUMMARY:  Notice  is  hereby  given  that 
Thomas  S.  Squiers,  Jr.,  of  the  Maine 
Department  of  Marine  Resources  (P618) 
has  applied  for  a  permit  for  scientific 
research  on  shortnose  sturgeon. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  application  must 
be  received  on  or  before  September  16, 
1996. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources,  F/PR8. 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director.  Northeast  Region,  NMFS. 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508-281-9250). 

Written  comments,  or  requests  for  a 
public  hearing  on  these  applications 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources. 
SUPPLEMENTARY  INFORMATION: 
Application  (P618)  requests  a  permit 
under  the  authority  of  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  NMFS  regulations 
governing  hsted  fish  and  wildlife 
permits  (50  CFR  parts  217-227).  The 
applicant  requests  a  five-year  permit  to 
capture,  examine,  and  tag  500  listed 
shortnose  sturgeon  in  Maine  waters. 
Some  would  be  tagged  with  radio  or 
ultrasonic  transmitters,  and  some  would 
have  tissue  samples  taken  for  DNA 
analysis.  The  purpose  of  the  research  is 
to  determine  migratory  movements  and 
to  help  identify  spawning,  feeding,  and 
overwintering  areas. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 


contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  August  12.  1996. 
Margaret  Lorenz. 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Fesources,  National 
Marine  Fisheries  Service. 
[FR  Doc  96-20977  Filed  8-15-96;  8:45  ami 
BILUNG  COOE  351fr-22-f 

[l.D.  080896C] 

Marine  Mammals;  Permit  No.  926 
(P562) 

AGENCY:  National  Marine  Fisheries 

Service  (^^JMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  amendment. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  No.  926  submitted  by 
Dr.  Robin  Baird,  Marine  Mammal 
Research  Group,  Box  6244,  victoria, 
B.C..  Canada  V8P  5L5,  has  been  granted. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Suite  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Northwest  Region.  NMFS, 
7600  Sand  Point  Way,  NE,  BIN  C15700, 
Building  1,  Seattle,  WA  98115-0070 
(206/526-6150). 

SUPPLEMENTARY  INFORMATION:  On  May 
31,  1996,  notice  was  published  in  the 
Federal  Register  (61  FR  27337)  that  an 
amendment  of  permit  No.  926,  issued 
June  10,  1994  (59  FR  31217),  had  been 
requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.).  and  the  provisions  of  §  216.39  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit^No.  926  authorizes  the  take 
(i.e.,  harassment)  of  up  to  300  killer 
whales  [Orcinus  orca)  annually,  up  to 
25  of  which  may  be  radio  tagged  via 
suction  cups  annually,  in  waters  off 
Washington  state,  over  a  five  year 
period.  The  purpose  of  the  research  is 
to  study  killer  whale  behavior  and 
ecology.  The  Permit  has  been  amended 
to  authorize  the  harassment  and  suction 
cup  radio  tagging  of  Dall's  porpoise 
[Phocoenoides  dalli),  in  order  to  study 
that  species'  diving  behavior.  Activities 
will  be  undertaken  in  the  waters  of  Juan 
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de  Fuca  Strait,  Haro  Strait,  Boundary 
Pass,  Georgia  Strait,  and  the  waters 
surrounding  the  San  Juan  Islands. 

Dated  .■\'.igust  5.  1996. 
leannie  K  Orevenak, 
Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc  96-20896  Filed  8-15-96;  8:45  am) 

BtLUNQ  CODE  3510-22-? 

P.D.  081296B] 

Marine  Mammals;  Scientific  Research 
Permit  (P368G) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
James  Harvey,  Ph.D.  and  Jenifer  Hurley, 
Ph.D.,  Moss  Landing  Laboratory,  P.O. 
Box  450,  Moss  Landing,  CA  (95039- 

0450),  has  applied  in  due  form  for  a 
permit  to  take  marine  mammals  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  September  16, 
1996. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200.  Long 
Beach  CA  90802-4213. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  .•\dvisors, 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking. 


importing,  and  exporting  of  endangered 
fish  and  vnldlife  (50  CFR  part  222). 

The  applicant  proposes  to  obtain  up 
to  10  California  sea  lions  (Zaiophus 
califomianus)  to  conduct  three  research 
projects:  (1)  videocamera  study — sea 
lions  will  be  trained  to  carry  a 
videocamera  attached  to  a  backpack  and 
will  swim  alongside  whales  allowdng 
imderwater  recording  of  whale 
behaviors  (e.g.,  diving,  feeding  and 
mating);  (2)  tag  attachment — sea  Uons 
will  be  used  to  deliver  and  attach  small 
radio  and  TDR  tags  on  the  backs  of  large 
whales.  Annually,  up  to  30  each  blue 
whales  [Balaenoptera  musculus)  and  fin 
whales  (B.  physalus),  60  humpback 
whales  (Megaptera  novaeangliae),  100 
gray  whales  {Eschrichtius  robustus),  20 
eacii  minke  whales  {Balaenoptera 
acutorostrata)  and  sperm  whales 
[Physeter  catodon],  will  be  tagged,  and 
up  to  100  gray  whales  may  be 
inadvertently  harassed  during  research 
activities;  and  (3)  physiological  study — 
the  trained  sea  lions  will  participate  in 
a  study  of  the  diving  physiology  of  this 
species  in  the  open  ocean. 

Dated:  August  12, 1996. 

Jeannie  Drevenak, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  96-20911  Filed  8-15-96;  8:45  am] 
BILUNQ  CODE  3610-22-F 


p.D.  080996A] 

Marine  Mammals;  Scientific  Research 
Permit  No.  1006  (P466C) 

AGENCY;  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  a 
permit  for  scientific  research  has  been 
issued  to  Mr.  Scott  D.  Kraus,  Edgerton 
Research  Laboratory,  New  England 
Aquarium,  Central  Wharf,  Boston, 
Massachusetts  02110-3399. 
ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250). 
SUPPLEMENTARY  INFORMATION:  On  May 
28,  1996,  notice  was  published  in  the 
Federal  Register  (61  FR  26505)  that  a 
request  for  a  scientific  research  permit 


had  been  submitted  by  the  above-named 
applicant.  The  request  was  to  harass 
harbor  porpoise  in  the  Gulf  of  Maine 
during  the  course  of  underwater 
acoustic  playback  experiments.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Ttiking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 

Dated:  August  9.  1996. 
WUliam  W.  Windom, 

Acting  Chief,  Permits  and  Documentation 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  96-20978  Filed  8-15-96;  8:45  am) 
BILLING  CODE  3S10-42-F 


5FFICE 

Notice  of  Transmirtal  o*  Sequestration 
Update  Report  tc  Fiscal  Year  1997  to 
Congress  and  the  Office  cf 
Management  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Update  Report  for  Fiscal 
Year  1997  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
Stanley  L.  Greigg, 

Director,  Office  of  Intergovernmental 
Relations,  Congressional  Budget  Office. 
(FR  Doc.  96-20842  Filed  8-15-96;  8:45  am) 

BILLING  CODE  95-0702-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

National  Action  PlantoDlWliOplhO 

Hydrogeomorphic  Af>proaehfor 
Assessing  Wetland  Functions 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent  and  request  for 

comments. 


SUMMARY:  The  Corps  of  Engineers  is 
announcing,  through  the  National 
Action  Plan,  the  strategy  the  Corps  and 
other  Federal  agencies  vfill  follow  to 
develop  the  Hydrogeomorphic 
Approach  for  Assessing  Wetland 
Functions  (HGM  Approach).  The 
National  Action  Plan  was  developed  by 
a  National  Interagency  Implementation 
Team.  Agencies  represented  on  the 
Implementation  Team  are  the  Corps  of 
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Engineers.  Environmental  Protection 
Agency,  Natural  Resource  Conservation 
Service,  Federal  Highways 
Administration,  and  the  U.S.  Fish  and 
Wildlife  Service.  The  HGM  Approach  is 
l>eing  developed  primarily  for  use  in  the 
context  of  the  Clean  Water  Act  Section 
404  regulatory  program  where  time  and 
resources  are  often  limited.  This  notice 
provides  the  National  Action  Plan  for 
review  and  opportunity  for  comment. 
While  not  required  by  law  or  regulation, 
the  Corps  is  publishing  the  National 
.■\ctiop.  Plan  for  review  and  comment. 
DATES:  Comments  on  the  National 
Action  Plan  must  be  received  by 
September  16,  1996. 
ADDRESSES:  Written  comments  may  be 
submitted  to  the  U.S.  Army  Corp«  of 
Engineers,  ATTN:  CECW-OR,  HGM 
Docket,  20  Massachusetts  Avenue  NW., 
Washington.  DC  20314-1000  or  faxed  to 
■202)  ■'61-50<36 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
(Colleen  Charles.  Corps  of  Engineers,  at 
(202)  761-0199;  Ms  Sandra  Byrd- 
Hughes.  Natural  Resoiure  Conservation 
Service,  at  (202)  690-3501;  Mr.  Thomas 
Kelsch.  Environmental  Protection 
.-•igencv  at  (2U2)  26c>-8"95,  Mr.  Paul 
Garrett,  Federal  Highwavs 
Administration,  at  (202)  366-2067;  and 
Mr,  Donald  MacLean.  Fish  and  Wildlife 
Service,  at  (703)  35&-2201 
SUPPLEMENTARY  INFORMATION:  The 
Clinton  Administration  s  Wetlands  Plan 
addressed  the  need  for  improvement  of 
wetlands  assessment  techniques  to 
allow  for  better  consideration  of 
wetlands  functions  in  permit  decisions. 
The  HGM  .Approach  is  a  wetland 
assessment  pr(x:edure  that  will  increase 
the  accuracy  of  wetland  function 
assessments,  allow  for  replicability,  and 
reduce  the  amount  of  time  required  to 
conduct  a  wetland  function  assessnent. 
The  HGM  .Approach  is  based  on  thrae 
fundamental  factors  that  influence  how 
wetlands  function:  position  in  the 
landscape  (geomorphic  setting),  water 
source  (hydrology),  and  the  flow  and 
fluctuation  of  the  water  once  in  the 
wetland  (hydrodynamics).  The  HGM 
Approach  first  classifies  wetlands  based 
on  their  differences  in  functioning, 
second  it  defines  functions  that  each 
class  of  wetlands  performs,  and  third  it 
uses  reference  to  estabUsh  the  range  of 
functioning  of  the  wetland.  Regional 
assessment  models  are  developed  based 
on  the  functional  profile  that  describes 
the  physical,  biological,  and  chemical 
characteristics  of  a  regional  wetland 
subclass.  The  goal  of  the  National 
Action  Plan  is  to  develop,  over  the  next 
two  years,  sufficient  assessment  models 
to  address  80  percent  of  the  Section  404 
permit  workload  requiring  wetland 


function  assessments.  To  achieve  this 
goal,  approximately  25-30  regional 
subclass  models  will  be  required  to  be 
developed.  Given  the  magnitude  of  the 
effort,  and  the  need  for  interdisciplinary 
expertise,  development  of  the  HGM 
Approach  will  require  participation 
from  several  Federal,  State,  Tribal  and 
local  agencies,  academia,  and  the 
private  sector.  This  involvement  will 
occur  at  all  stages  of  model 
development. 
Robert  W.  Burkhardt. 

Assistant  Chief,  Operations,  Construction, 
and  Readiness  Division,  Directorate  of  Civil 
Works. 

National  Action  Plan  To  Develop  the 
HydrogeomorpUc  Approach  for  A.ssessing 
Wetland  Functioas 

I.  Executive  Summary 

n.  Overview  of  Hjrdrogeomorphic  Approach 

(HGM  Approach) 
OL  Development  Strategies  of  the  HGM 

Approach 

A.  Goals  and  Objectives  for  Development 

B.  Development  of  the  HGM  Approach 

C.  Agency  Rolei  and  Coordination 

1.  National  Intaragency  Implementation 
Team 

2.  Regional  A«»essment  Teams  (A-Teams) 

3,  WES  as  Technical  Support  Center 

4,  Coordination  with  State,  Tribal  and  local 
agencies,  academia  and  the  private  sector 

D.  Quality  Coatrol  for  Model  Development 

E.  Training  and  Outreach 

1.  Training 

2.  Outreach 

F.  Policy  Statement 

IV.  HGM  Documents 

A.  HGM  Classification  of  Wedands 

B.  Procedural  Document 

Q  Guidance  for  Establishing  Reference 
Wetlands 

D.  National  Guidebooks 

E.  Regional  Guidebooks 

1,  Operational  Draft  Guidebook 

2.  Final  Regional  Guidebook 

V,  Application  of  HGM  Approach 

VI.  Schedule 

A.  Phase  I— Pilot  Projects  in  1995 

B.  Phase  II— Priorities  for  1996  to  19»8 

C.  Phase  III — Model  Development  Beyond 
1998 

VII,  Funding 
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National  Action  Plan  to  Develop  the 
Hydrogeomorphic  Approach  for 
Assessing  WeUand  Functions 

I.  Executive  Summaiy 

The  National  Action  Plan  to  Develop 
the  Hydrogeomorphic  Approach  for 
Assessing  Wetland  Functions  (Action 
Plan)  identifies  the  strategy  the  Corps 
and  other  Federal  agencies  will  follow 
to  develop  this  new  wetlands  function 
assessment  methodology.  The 
Hydrogeomorphic  Approach  for 
Assessing  Wetland  Functions  (HGM 
approach)  is  a  procedure  for  measuring 


the  capacity  of  a  wetland  to  perform 
functions.  The  procedure  was  designed 
to  satisfy  the  technical  and 
programmatic  requirements  of  the  Clean 
Water  .Act  Section  404  regulatory 
program  where  time  and  resources  are 
often  limited.  Information  obtained  from 
application  of  the  HGM  .Approach  can 
assist  project  proponents  and  regulators 
in  assessing  the  level  of  environmental 
impact  of  a  proposed  project,  in 
determining  the  appropriate  level  of 
regulatory  review,  and  in  assessing 
compensatory  mitigation  required  for 
offsetting  environmental  impacts.  The 
hierarchical  and  modular  nature  of  the 
procedure  make  it  adaptable  to  a  variety 
of  other  regulatory,  planning, 
management,  and  educational  situations 
where  information  on  wetland  functions 
IS  needed. 

The  HGM  .Approach  is  different  from 
other  assessment  procedures  in  that  it 
first  classifies  wetlands  based  on  their 
differences  in  functioning,  second  it 
defines  functions  that  each  class  of 
wetlands  performs,  and  third  it  uses 
"reference"  to  establish  the  range  of 
functioning  of  the  wetland.  Functional 
classification  narrows  the  focus  of 
attention  to  the  functions  a  particular 
wetland  type  is  most  likely  to  perform 
and  to  the  ecological  characteristics  that 
control  these  functions.  This  increases 
the  accuracy  of  the  assessment,  allows 
for  replicability,  and  reduces  the 
amount  of  time  needed  to  conduct  the 
assessment.  The  approach  also  utilizes 
"reference  wetlands"  as  the  means  for 
establishing  the  scale,  or  index,  against 
which  other  wetlands  of  the  same  type 
in  a  particular  geographic  area  can  be 
compared  to  determine  their  functional 
capacity.  Reference  wetlands  are 
selected  to  reflect  the  range  of 
conditions  in  a  particular  geographic 
area  that  a  peirticular  wetland  type  may 
exhibit,  from  relatively  undisturbed  to 
highly  degraded. 

Uncler  the  HGM  Approach  national 
guidebooks  are  being  developed  for  each 
of  the  major  classes  of  wetlands: 
riverine,  depressional,  slope,  flats 
(mineral  soil  and  organic  soil),  and 
fringe  (estuarine  and  lacustrine).  The 
national  guidebooks  provide  standard 
templates  upon  which  models  for 
regional  guidebooks  are  developed  for 
specific  wetland  subclasses.  Regional 
guidebooks  include  assessment  models 
for  each  regional  wetland  subclass  as 
well  as  subclass  descriptions,  functional 
profiles,  and  implementation  methods. 
Interdisciplinary  teams  of  wetland 
specialists  from  Federal,  State,  and  local 
agencies  as  well  as  the  private  sector 
and  academia,  will  coordinate  the 
development  of  assessment  models  for 
each  regional  guidebook.  To  ensure  the 
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technical  accuracy  of  the  effort, 
assessment  models  will  be  subjected  to 
a  rigorous  peer  review  process  involving 
wetland  experts  from  Federal,  State, 
Tribal  and  local  agencies,  academia  and 
the  private  sector.  Each  regional 
guidebook  will  be  published  initially  as 
an  operational  draft  for  a  two  year 
period  that  will-  provide  agencies, 
academia,  and  the  private  sector  with  an 
opportunity  to  review  and  apply  the 
procedure  and  provide  comments. 
Issues  raised  as  a  result  of  application 
of  the  operational  drafts  will  be 
addressed  in  the  final  publication.  The 
final  regional  guidebooks  will  be 
reviewed  and  revised  on  an  as  needed 
basis  not  to  exceed  a  five  year  period  to 
ensure  the  t)est  available  science  is 
incorporated  into  the  assessment  model. 

Development  of  the  HGM  Approach  is 
being  accomplished  in  three  phases 
because  of  the  time  and  effort  needed  to 
develop  regional  guidebooks.  These 
efforts  will  be  prioritized  so  that  at  the 
end  of  Phase  II  there  are  a  sufficient 
number  of  regional  guidebooks  to 
address  80  percent  of  the  Section  404 
permit  workload  requiring  a  functional 
assessment.  Given  limited  agency 
resources,  it  is  clear  that  such  an 
undertaking  will  require  the 
coordinated  participation  of  other 
Federal,  State,  Tribal,  and  local 
agencies,  as  well  as  individuals  from 
academia,  and  the  private  sector.  State 
agencies  and  others  who  choose  to 
initiate  development  of  assessment 
models  on  their  own  will  be  encouraged 
to  coordinate  with  the  Federal  agencies 
to  ensiue  quality  control  in  model 
development  and  the  maximum 
applicability  of  the  product  by  State, 
Federal,  and  local  agencies. 

Technical  support  for  the 
development  of  the  HGM  Approach  is 


being  provided  by  the  U.S.  Army 
Engineer  Waterways  Experiment  Station 
(WES).  To  facilitate  development  of  the 
regional  guidebooks,  WES,  in 
conjunction  with  other  Federal  and 
State  agencies  and  other  wetland 
experts,  has  developed,  and  vdll 
continue  to  develop,  the  necessary 
support  documents,  technical 
information  and  training  materials. 
Experts  from  WES  will  oversee  the 
development  of  regional  guidebooks  to 
ensure  consistency  and  acciu^cy  in 
these  efforts. 

To  supplement  development  of  the 
HGM  Approach,  the  Federal  agencies 
will  be  preparing  a  poUcy  statement  in 
the  near  future  to  clarify  the  application 
of  the  HGM  Approach  within  the 
Section  404  regulator^'  program.  For 
example,  the  procedure  may  be  used  to 
rapidly  and  consistently  determine  the 
level  of  environmental  impact  of  a 
proposed  project,  to  compare  project 
alternatives,  to  identify  measures  that 
would  minimize  environmental 
impacts,  to  determine  mitigation 
requirements,  and  to  establish  standards 
for  measuring  mitigation  success.  The 
policy  statement  will  indicate  the 
manner  in  which  such  applications  can 
provide  greater  certainty  and 
consistency  within  the  decision  making 
process. 

n.  Overview  of  HGM  Approach 

The  Hydrogeomorphic  Approach  to 
Assessing  Wetland  Fimctions  (HGM 
Approach),  developed  by  scientists  at 
the  U.S.  Army  Engineer  Waterways 
Experiment  Station  (WES),  is  a 
procedure  for  measuring  the  capacity  of 
a  wetland  to  perform  functions.  The 
procedure  was  designed  to  satisfy  the 
technical  and  programmatic 
requirements  of  the  Clean  Water  Act 
Section  404  (Section  404)  regulatory 


program  where  time  and  resources  are 
often  limited.  However,  the  hierarchical 
and  modular  nature  of  the  procedure 
make  it  adaptable  to  a  variety  of  other 
regulatory,  planning,  management,  and 
educational  situations  requiring  the 
assessment  of  wetland  functions. 

The  HGM  Approach  is  different  from 
other  assessment  procedures  in  that  it 
first  classifies  wetlands  based  on  their 
differences  in  functioning,  second  it 
defines  functions  that  eadi  class  of 
wetlands  performs,  and  third  it  uses 
"reference"  to  estabhsh  the  range  of 
functioning  of  the  wetland.  HGM  is  a 
hierarchical  classification  with  five 
major  hydrogeomorphic  wetland 
classes.  These  classes  are:  riverine, 
depressional,  slope,  Qats  (organic  soil 
and  mineral  soil],  and  fringe  (estuarine 
and  lacustrine).  The  HGM  Approach  is 
based  on  three  fundamental  factors  that 
influence  how  wetlands  function: 
position  of  the  wetland  in  the  landscape 
(geomorphic  setting),  water  source 
(hydrology),  and  the  flow  and 
fluctuation  of  the  water  once  in  the 
wetland  (hydrodynamics).  Within  a 
specific  geographic  area  wetland  classes 
can  be  further  divided  into  regional 
subclasses  (e.g.,  vernal  pools  in  • 

CaUfomia,  prairie  potholes  in  the 
northern  plains  states,  and  pine 
flatwoods  in  the  southeastern  U.S.). 
Classifying  wetlands  based  on  how  they 
function  narrows  the  focus  of  attention 
to  a  specific  type  or  subclass  of  wetland, 
the  functions  that  wetlands  within  the 
subclass  are  most  likely  to  perform,  and 
the  landscape  and  ecosystem  factors 
that  are  most  likely  to  influence  how 
wetlands  in  the  subclass  function.  (See 
Table  1.)  This  increases  the  accuracy  of 
the  assessment  allows  for  replicability, 
and  reduces  the  amoimt  of  time  needed 
to  conduct  the  assessment. 


Table  1  .—Hydrogeomorphic  Classes  of  Wetlands  Showing  Associated  Dominant  Water  Sources, 

Hydrodynamics,  and  Examples  of  Subclasses 


Hydrogeomorphic  class 

Dominant  water  source 

Dominant 
hydrodynamics 

Examples  of  subclass 

Eastern  USA 

Western  USA 

Riverine 

Depressional  

Slope 

Flats  (mineral  soil)  

Flats  (organic  soil)  

Fringe  (Estuarine)  

Fringe  (Lacustrine) 

Overbank  flow  from  channel.. 

Retum  flow  from  groundwater 

and  interflow. 
Retum  flow  from  groundwater 

Precipitation  

Precipitation  

Overt>ank  flow  from  estuary.. 

Overtook  flow  from  lake 

Unidirectional,  hori- 
zontal. 
Vertical  ;.. 

Unidirectior«l,  hori- 
zontal. 

Vertical  

Vertical  

BkJirectJonal,  hori- 
zontal. 

Bidirectional,  hori- 
zontal. 

Bottomland  hardwood  forests 

Prairie  potholes  marshes 

Fens „ 

Wet  pine  flatwoods  

Peat  bogs,  portions  of  Ever- 
glades. 
Chesapeake  Bay  marshes  .... 

Great  Lakes  marshes  

Ripkrian  forested. 

California  vernal  pools. 

Montane  seeps. 

Playas. 
Peat  bogs. 

San  Franrjsco  Bay  marshes. 

Flathead  Lake  marshes 

# 

Source:  Brinson  et  al..  An  approach  for  assessing  wetland  functions  using  hydrogeomorphic  classification,  reference  wetlands,  and  functional 
indices.  U.S.  Army  Corps  of  Engineers  Waterways  Experiment  Station,  Technical  Report  TR  WRP-DE-10.  Vicksburg,  MS.  Oct.  1995. 


42596 


Federal  Register  /  Vol.  61.  No.  160  /  Friday,  August  16,  1996  /  Notices 


The  HGM  Approach  includes  a 
development  phase  and  an  application 
phase  The  development  phase  is 
carried  out  bv  an  interdisciplinary  team 
of  wetland  experts  (A-team)  and  begins 
with  the  classification  of  wetlands  into 
regional  subclasses.  The  A-team  then 
develops  a  functional  profile  that 
describes  the  physical,  chemical,  and 
biological  characteristics  (wetland 
functions)  of  the  regional  subclass, 
identifies  which  functions  are  most 
likely  to  be  performed,  and  discusses 
different  ecosystem  and  landscape 
attributes  that  influence  each  function. 
The  functional  profile  is  based  on  the 
experience  and  expertise  of  the  A-team 
and  information  from  reference 
wetlands  .Reference  wetlands  are 
selected  from  a  reference  domain  (or  a 
defined  geographic  area)  and  represent 
sites  that  exhibit  a  range  of  variation 
within  a  particular  wetland  type 
including  sites  that  have  been  degraded/ 
disturbed  as  well  as  those  sites  which 
have  had  little  disturbance.  The  A-team 
nexl  develops  and  calibrates  assessment 
models  These  models  define  the 
relationship  between  attributes  of  the 
wetland  ecosvstem  and  surrounding 
landscape  and  the  capacity  of  a  wetland 
to  perform  a  function.  The  assessment 
model  results  in  a  functional  index  (0- 
1),  which  estimates  the  capacity  of  a 
wetland  to  perform  a  function  relative  to 
other  wetlands  from  the  same  regional 
subclass  in  the  reference  domain.  The 
standard  of  comparison  used  to  scale 
functional  indices  are  reference 
standards,  or  the  conditions  under 
which  the  highest,  sustainable  level  of 
function  is  achieved  across  the  suite  of 
functions  performed  by  wetlands  in  a 
regional  subclass. 

The  application  phase  of  the  HGM 
Approach  can  be  used  to  assess  wetland 
functions  in  the  context  of  a  Section  404 
permit  application  review  as  well  as  in 
the  context  of  a  planning  or 
management  project.  Regulators  can  use 
this  procedure  to  rapidly  and  accurately 
determine  the  level  of  environmental 
impacts  of  proposed  projects,  compare 
project  alternatives,  identify  measures 
that  would  minimize  environmental 
impacts,  determine  mitigation 
requirements,  and  estabhsh  criteria  for 
measuring  mitigation  success.  As  such, 
the  procedure  will  be  helpful  in 
providing  greater  certainty,  reduced 
permit  review  times  and  more  rapid 
decision  making. 

The  HGM  Approach  is  designed  to 
focus  on  wetland  functions  and  not  to 
address  values.  Values  represent  the 
significance  of  wetland  functions  to 
society  or  individuals.  The  functional 
indices  developed  under  this  approach 
cannot  be  used  to  assign  values  to 


wetland  functions  in  terms  of  economic 
or  other  value  units  as  required  by  the 
public  interest  review  process  since 
values  often  reflect  local  priorities  and 
may  reflect  policy  issues  beyond  the 
scope  of  this  method.  Local  priorities 
can  also  change  over  time  and, 
therefore,  must  often  be  redefined  at 
different  periods  of  time.  Information 
provided  by  the  HGM  Approach  can 
serve  as  the  basis  for  establishing  public 
values,  and  thus  aid  in  the  shaping  of 
national  and  regional  management 
pohcies. 

m.  Development  Strategies  of  the  HGM 
Approach 

A.  Goals  and  Objectives  for 
Development 

The  primary  goal  for  the  development 
of  the  HGM  Approach  is  to  have  a 
standardized  assessment  methodology 
that  can  be  applied  consistently  in  a 
diversity  of  wetland  types  throughout 
the  United  States,  uses  the  best  available 
technical  information,  and  maintains 
compatibihty  wdth  the  time  and 
resource  framework  of  the  Section  404 
Regulatory  Program.  The  objective  is  to 
develop,  during  the  next  two  years, 
sufficient  assessment  models  to  address 
80  percent  of  the  Section  404  permit 
work  load  requiring  functional 
assessments.  The  Section  404  permit 
work  load  requiring  functional 
assessments  will  generally  be  the 
individual  and  general  permits 
requiring  compensatory  mitigation. 

To  achieve  this  goal  the  Corps  and 
other  Federal  agencies  have  formed  a 
National  Interagency  Implementation 
Team  (Implementation  Team).  The 
Implementation  Team  is  responsible  for 
preparing  a  National  Action  Plan  to 
Develop  the  HGM  Approach  for 
Assessing  Wetland  Functions  (Action 
Plan).  The  Action  Plan  identifies  the 
strategy  the  Federal  agencies  wdll  follow 
in  developing  this  new  assessment 
methodology  to  meet  the  objective  of 
addressing  80  percent  of  the  Section  404 
regulatory  permit  workload  requiring 
functional  assessments. 

To  achieve  this  objective  the  regional 
subclass  models  and  regional 
guidebooks  will: 

(1)  Be  developed  in  a  consistent  and 
coordinated  manner  to  fiaciUtate  state 
and  federal  interagency  agreement  on 
applications  of  the  HGM  approach.  This 
will  require  involving  experts  from 
academia  and  the  private  sector,  as  well 
as  Federal,  State,  Tribal  and  local 
agencies  at  all  stages  and  levels  of 
review; 

(2)  Utilize  the  best  scientific 
information  in  the  development  of  each 
model; 


(3)  Develop  assessment  models  based 
on  national  and  regional  priorities  for 
the  Regulatory  program; 

(4)  Make  the  most  efficient  use  of 
limited  agency  resources;  and 

(5)  Ensure  private  sector  involvement 
at  all  stages  and  levels  of  development. 

B.  Development  of  the  HGM  Approach 

Development  of  the  HGM  -A.pproach  is 
a  multi-step  procedure  and  will  require 
the  participation  by  several  Federal, 
State,  Tribal  and  local  agencies,  as  well 
as  experts  from  academia  and  the 
private  sector.  This  participation  will 
occur  at  all  stages  of  the  model 
development  process  starting  with 
initial  model  development  through 
model  calibration,  verification,  and 
validation  of  the  revised  model.  ^ 

The  first  step  of  this  multi-step 
procedure  was  to  identify  the  priority 
for  model  development  of  wetland 
subclasses  through  surveys  of  Corps 
district  offices.  The  next  step  is  to 
establish  regional  assessment  teams  (A- 
teams]  from  participating  agencv 
specialists  that  are  trained  in  the  HGM 
classification  and  approach.  The  A- 
teams  will  identify  and  prioritize 
regional  wetland  subclasses  and  define 
the  reference  domain. 

Once  the  regional  subclasses  and 
reference  domain  have  been  identified, 
assessment  models  for  wetland 
functions  will  be  drafted  based  on  a 
review  of  the  literature  and  review  of 
existing  models.  Model  development 
will  include  identification  of  reference 
wetland  sites,  functions  for  each 
wetland  subclass,  variables  for  each 
function,  and  development  of  functional 
indices.  The  draft  models  will  then  go 
through  an  interdisciplinary  peer  review 
in  a  technical  workshop  format  to 
provide  individuals  with  expertise  on 
the  hydrology,  soils,  vegetation  and 
wildlife  use  of  each  regional  subclass  an 
opportunity  to  critique  the  draft 
assessment  model.  The  workshop 
participants  will  include  wetland 
experts  from  Federal,  State,  Tribal,  and 
local  agencies  and  individuals  from 
academia  and  the  private  sector  and  v«ll 
be  an  integral  part  of  model 
development.  At  the  workshop  the 
model  will  be  critiqued  and  revised  as 
needed  to  reflect  recommendations  from 
the  workshop  participants.  After  model 
review  and  revision  the  draft  model  will 
be  calibrated  with  data  collected  by  the 
A-team  from  reference  wetland  sites  and 
field  tested  for  accuracy  and  sensitivity 
of  functional  indices.  The  model  will 
then  be  published  as  a  draft  operational 
regional  wetland  subclass  guidebook 
(operational  draft)  for  a  two  year  period 
prior  to  final  publication.  The 
operational  draft  will  include  a 
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description  and  range  of  the  regional 
wetland  subclass,  a  functional  profile, 
the  functional  assessment  models,  and 
application  instructions  with  field  data 
sheets  The  first  year  following  draft 
publication,  review  comments  will  be 
solicited  dunng  which  time  the 
operational  draft  models  will  be 
subjected  to  further  extensive  field 
testing  by  the  Federal  agencies.  Review 
comments  will  be  incorporated  into  a 
final  model.  The  final  model  wrill 
undergo  review  and  revision  as  needed 
on  a  periodic  basis  not  to  exceed  a  five 
year  length  of  time  to  ensure  that  new 
technical  data  and  research  are 
incorporated  into  the  model. 

C.  Agency  Roles  and  Coordination 

Given  the  magnitude  of  the  effort,  and 
the  need  for  interdisciplinary  expertise, 
development  of  the  HGM  Approach  will 
require  participation  from  several 
Federal,  State,  Tribal  and  local  agencies, 
academia,  private  consultants  and  other 
wetlands  experts.  The  following 
identifies  how  such  involvement  will  be 
coordinated. 

1.  National  Interagency  Implementation 
Team  (Implementation  Team) 

The  Action  Plan  will  be  administered 
by  a  National  Interagency 
Implementation  Team  chaired  by  a 
representative  from  the  U.S,  Army 
Corps  of  Engineers  (Corps).  Other 
agencies  represented  on  the 
Implementation  Team  will  be  the  U.S. 
Environmental  Protection  Agency 
(EPA),  the  U.S.  Fish  and  Wildlife 
Service  (FWS),  USDA— Natural 
Resources  Conservation  Service  (NRCS), 
the  Federal  Highway  Administration 
(FHWA),  and  NOAA— National  Marine 
Fisheries  Service.  Technical  assistance 
will  be  provided  to  the  Implementation 
Team  by  representatives  of  Waterways 
Experiment  Station  (WES),  and  others 
involved  in  the  development  of  the 
HGM  Approach. 

The  Implementation  Team  is 
responsible  for  insuring  that  the  Action 
Plan  is  implemented  in  a  consistent  and 
timely  fashion,  and  that  the  concerns 
and  priorities  of  each  agency  are 
considered.  They  will  meet  on  an  as 
needed  basis  to  assess  progress,  ensure 
timely  development  of  products,  and 
address  problems  and  potential 
inconsistencies. 

2.  Regional  Assessment  Teams  (A- 
Teams) 

Regional  assessment  teams  (A-teams) 
will  include  scientists  with  expertise  in 
wetland  hydrology,  biochemistry,  soils, 
plants,  and  wildlife  with  representation  , 
from  each  agency  on  the 
Implementation  Team,  as  appropriate. 


The  representative  from  the  Corps  wall 
serve  as  the  A-team  leader.  It  is  the 
primary  responsibility  of  the  A-team  to 
develop  regional  functional  assessment 
models  and  guidebooks.  To  accomplish 
this  each  A-team  is  tasked  with 
identifying  reference  wetlands  and 
developing  functional  assessment 
models  and  guidebooks  for  priority 
regional  wetland  subclasses.  Specific 
responsibilities  of  the  A-team  are  listed 
below; 

•  Identify  regional  wetland  subclasses 
and  define  reference  domains. 

•  Identify  reference  wetland  sites, 

•  Identify  functions  for  each  subclass, 

•  Identify  variables  and  develop 
functional  assessment  models. 

•  Conduct  interagency  and 
interdisciplinary  workshop  to  critique 
models, 

•  Collect  data  from  reference  wetland 
sites. 

•  Calibrate  fimctional  assessment 
models  using  reference  wetland  data, 

•  Verify  and  validate  the  accuracy 
and  sensitivity  of  functional  indices. 

A-teams  will  soUcit  technical  input 
from  other  wetland  experts  as  necessary 
to  accomplish  their  objectives.  A-teams 
will  meet  on  an  as  needed  basis  during 
the  development  and  implementation  of 
regional  assessment  models.  It  is 
anticipated  that  development  of  each 
mcRiel  will  take  approximately  one  year 
to  complete. 

3.  WES  as  Technical  Support  Center 

WES  will  serve  as  the  primary 
technical  support  center  for 
coordination  of  all  model  development. 
It  is  anticipated  that  a  representative 
from  WES  will  provide  technical 
support  to  the  A-teams.  WES  will  also 
maintain  standards  for  quality  control 
(protocols),  in  concert  with  other 
Federal  agencies,  and  facihtate 
pubUcation  of  all  HGM  documents. 
WES  will  also  serve  as  the  center  for 
training'and  outreach  activities  related 
to  the  HGM  Approach. 

4.  Coordination  With  State,  Tribal  and 
Local  Agencies,  Academia  and  the 
Private  Sector 

It  is  the  intent  of  the  Federal  agencies 
to  involve  representatives  from 
appropriate  State,  Tribal  and  local 
agencies,  as  well  as  local  experts  from 
academia  and  the  private  sector  in  the 
development  of  regional  assessment 
models.  Input  will  be  solicited  regarding 
the  technical  accuracy  of  the  model,  as 
well  as  its  applicability  to  Federal, 
State,  Tribal  and  local  wetlands 
programs.  A-teams  will  be  responsible 
for  identifying  individuals  outside  of 
the  Federal  government  with  expertise 
on  the  hydrology,  biogeochemical 


processes,  soils,  and  habitat  functions  of 
the  regional  wetland  subclass  to 
participate  in  the  peer  review. 

Concurrently,  it  is  anticipated  that 
many  State  regulatory  and/or  resource 
agencies  will  be  interested  in  taking  the 
lead  in  developing  similar  assessment 
methods  using  the  HGM  Approach  for 
their  own  regulatory  programs  and  other 
purposes.  Assessment  models 
developed  by  State  agencies  may  be 
accepted  for  use  within  Federal 
programs  if  they  satisfy  Federal  quality 
control  standards.  For  this  reason.  States 
are  encouraged  to  coordinate  with  WES 
at  the  initiation  of  the  project  to  ensure 
consistency  with  Federal  efforts.  The 
Federal  agencies  will  work  to  establish 
collaborative  efforts  with  States  in  the 
development  of  regional  HGM 
assessment  models  to  ensure  maximum 
efficiency  of  both  efforts  and  the 
broadest  possible  appUcation  of  the 
assessment  methods. 

Moreover,  many  States  have  on-going 
research  supporting  the  development  of 
monitoring  programs  to  characterize  and 
assess  the  condition  of  their  wetland 
resources.  The  HGM  Approach  provides 
a  useful  framework  for  targeting  States' 
data  collection  and  research  efforts. 
Many  States  have  increased  their  efforts 
to  monitor  and  document  the  ecological 
condition  of  their  wetlands  in  recent 
years.  This  information  is  used  to  define 
more  appropriate  and  specific  wetland 
water  quahty  standards,  to  report  on  the 
health  of  States'  aquatic  systems  for 
Clean  Water  Act  Section  305(b) 
purposes,  and  to  set  performance 
criteria  for  wetland  restoration  and 
mitigation  projects.  Much  of  the  data 
from  these  activities  can  support  the 
development  of  functional  assessment 
models  based  on  the  HGM  Approach. 
Federal  and  State  agencies  imdertaking 
the  development  of  regional  assessment 
models  are  encouraged  to  coordinate 
with  these  State  research  and 
monitoring  programs  to  facilitate  an 
exchange  of  technical  information. 

Finally,  there  may  be  circumstances 
where  a  functional  assessment  model 
based  on  the  HGM  Approach  is 
developed  for  a  specific  application 
(e.g.,  within  a  watershed  plaiming  effort, 
for  a  particular  permit  application).  In 
such  cases,  entities  responsible  for 
developing  the  model  are  encouraged,  to 
the  maximum  extent  practicable,  to 
follow  the  standard  protocol  for 
developing  a  regional  assessment 
model.  It  is  anticipated  that  these 
models  may  then  serve  as  the  basis  for 
Federal  or  State  efforts  to  expand  the 
scope  of  apphcability  of  the  model 
through  additional  caUbration  and  peer 
review. 
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D.  QuaJitv  Control  for  Model 

Development 

While  the  agencies  recognize  that  the 
steps  needed  to  develop  each  model 
will  \  arv  based  on  the  unique 
circumstances  of  each  effort,  certain 
minimum  requirements  must  be  met  to 
ensure  consistency,  technical  accuracy 
and  interagency  support  for  the 
development  of  each  regional 
guidebook.  The  protocol  (minunum 
steps)  to  be  followed  in  regional  model 
guidebook  development  and  the 
implementation  process  involve  several 


phases.  These  phases,  listed  in  Table  2, 
are  described  in  detail  in  the  draft 
guidance  firom  WES,  Development  of 
Regional  Wetland  Subclass  HGM 
Functional  Assessment  Model 
Guidebooks  (May  1996).  The 
Implementation  Team  will  maintain 
oversight  to  ensure  product 
development  focuses  on  priority 
wetland  types  and  meets  agency  needs. 
In  order  to  satisfy  Federal  standards  for 
quality  and  consistency,  models 
developed  by  consultants  or  other  A- 
teams  not  formed  by  the  Federal 
agencies  will  be  required  to  perform  the 


steps  described  in  Table  2  if  those 
models  are  to  be  used  within  Federal 
programs,  Entities  undertaking  separate 
efforts  to  develop  HGM  functional 
assessment  models  are  encouraged  to 
inform  the  Corps  early  on  of  their  intent 
and  provide  timely  opportunities  for 
agency  participation  and  review.  .\ny 
model  developed  by  an  entity  other  than 
the  Federal  agencies  must  be  reviewed 
by  the  agencies  prior  to  application 
under  Federal  programs  to  ensure 
consistency  with  quality  assurance  steps 
outlined  in  this  document,  including 
agency  and  private  sector  peer  review. 


Table  2.— Steps  in  Development  of  Model  Guidebooks  (Draft) 


Phase  I  Organizatior  of  Reaional  Assessment  Teartr. 

A.  Identify  A-^ean  memC>ers 

B  Tram  memoers  m  hGM  classification  and  assessment 
Phase  11   identificatioo  of  Regional  Wetland  Assessment  Needs: 

A.  laentify  regional  Aetlarx)  sutxiasses 

B.  Pnontize  regional  wetland  sutx^lasses 

C.  Define  reference  cjomams 
D  Initiate  literature  'eview 

Phase  III   Draft  MoOei  Development 

A  Review  existing  iTxxieis  of  wetland  functions 

B.  Ictentify  reference  wetland  sites 

C.  Identify  functions  for  each  sutxlass 
D  Identify  vanat5(es  and  measures 

E   Develop  functional  indices 
Phase  IV   Draft  Regional  Wetland  Model  Review.  ■  •  • 

A  Obtain  peer-review  of  draft  nxx3ei 

B.  Conduct  interagency  and  interdtecipiinary  workshop  to  critique  rrxxJei 

C.  Revise  rnodei  'o  reflect  recommendations  from  peer-review  and  workshop 
D  Obtain  secorx!  peer-review  of  draft  model  ■ 

Ptnase  v   Model  Calibration 

A.  Collect  data  from  reference  wetland  sites 

B.  Calibrate  functional  indices  using  reference  wetland  data 

C.  Field  test  accuracy  and  sensitivity  of  functional  irxjices 
Phase  Vl:  Draft  Model  Guidetxjok  Put)lication: 

A,  Develoo  draft  mode^  guidetxjok 

B  Obtain  peer-review  of  draft  guidebook 

C  Publish  as  an  Operational  Draft  of  the  Regional  Wetland  Subclass  HGM  Functional  Assessment  Guidebook  to  be  used  in  the  field 
Phase  VH   implement  Draft  Model  Guidebook: 

A  identiK  jsers  of  HGM  Functional  Assessment 

B  Tram  users  in  HGM  classifKation  arxl  evaluation 

C.  Provide  assistance  to  users 
Phase  Vlll:  Review  and  Revise  Draft  Model  Guidetxx* 


E.  Training  and  Outreach 
1.  Training 

Training  on  the  HGM  Approach  will 
be  necessary  to  ensure  consistent 
development  and  appUcation  of  regional 
assessment  models.  Four  different 
training  courses  proposed  to  be  offered 
by  the  Federal  agencies  are  based  on  the 
needs  of  different  users.  These  courses 
range  from  an  introductory  course  to 
fiamiliarize  program  administrators  with 
the  HGM  Approach  to  technical  training 
in  regional  subclass  model  development 
and  the  application  of  the  HGM 
Approach.  The  proposed  courses  are 
briefly  described  below. 

A.  HGM  Executive  Course — This 
course  will  be  designed  for  executive 


and  management  personnel  who  need  to 
imderstand  the  basics  of  the  HGM 
Approach  and  application,  but  do  not 
need  to  either  develop  or  apply 
functional  assessment  models.  The 
course  will  be  approximately  two  days 
in  length  and  provide  background  on 
the  HGM  Approach,  the  conceptual 
basis  of  HGM,  and  how  the  models  are 
developed  emd  applied.  The  course  will 
also  provide  program  administrators 
with  information  necessary  to  evaluate 
the  proper  development  and  application 
of  the  regional  subclass  models. 

B.  HGM  Application  Course — A 
second  course  will  be  offered  to  those 
individuals  directly  responsible  for 
applying  HGM  models  in  the  field.  The 
course  objective  will  be  to  ensure 


students  are  as  proficient  as  possible  in 
applying  regional  subclass  models  and 
in  evaluating  the  application  of  HGM 
models.  The  coxu^e  will  focus  on  the 
application  of  models  under  different 
scenarios  such  as  project  impact 
assessment,  alternative  analysis,  and 
mitigation  design/monitoring.  It  will 
require  a  full  five  days  to  complete  with 
considerable  emphasis  on  field  work. 
This  course  will  be  offered  through  the 
Corps  regulatory  training  curriculum. 
C.  HGM  Model  Development — This 
course  will  be  designed  for  personnel 
responsible  for  drafting  and  testing  new 
HGM  models.  It  is  anticipated  that 
.participants  will  have  an  adequate  . 
understanding  of  the  HGM  Application 
course.  Students  will  be  provided 
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information  on  the  sequence  of  steps 
necessary  to  develop  models  and  the 
lessons  learned  from  prior  development 
efforts.  The  course  will  be 
approximately  three  days  long  and 
include  field  exercises  on  identifying 
and  collecting  data  from  reference 
wetlands. 

D.  Train  the  Trainers — A  fourth 
course  wall  be  offered  to  train  those 
individuals  who  will  be  responsible  for 
local  training.  The  course  objective  vdll 
be  to  enable  students  who  are  proficient 
in  the  HGM  Approach  and  model 
development  to  train  others  in  the  HGM 
Approach,  model  development,  and 
application.  This  course  will  be  two 
days  in  length  with  a  pre-requisite  of 
having  exieasive  expeheuce  iu  Qie  HGM 
Approach. 

2.  Outreach 

In  addition  to  this  Action  Plan  and 
the  training  courses  the  Federal  agencies 
are  proposing,  additional  outreach 
efforts  are  planned  to  ensure  that  State, 
Tribal,  local  agencies  and  the  general 
public  are  informed  on  the  HGM 
Approach,  including  the  direction  the 
Federal  agencies  will  follow  in 
developing  and  implementing  the  HGM 
Approach.  The  following  strategy 
identifies  additional  steps  the  agencies 
will  take  over  the  next  few  years  to  meet 
that  objective. 

All  technical  publications  included 
under  the  HGM  Approach  (e.g.,  national 
and  regional  guidebooks,  supporting 
technical  documents)  will  be  published 
by  WES  under  an  interagency  logo. 
Once  published,  these  documents  may 
be  obtained  by  interested  parties 
through  an  appropriate  Federal 
publications  office,  including  the 
National  Technical  Information  Service 
(NTIS).  In  addition.  WES  will  develop  a 
home  page  on  the  Internet  dedicated  to 
the  HGM  Approach  to  make  pertinent 
documents  available  electronically.  The 
home  page  will  include  a  quarterly 
publication  to  update  interested  readers 
on  the  status  of  efforts  to  develop  and 
implement  the  HGM  Approach.  Among 
the  information  included  in  this 
publication  will  be  a  current  listing  of 
completed  national  and  regional 
guidebooks  (including  both  operational 
and  final  drafts),  as  well  as  information 
concerning  the  status  of  other  models 
under  development, 

WES  will  also  have  the  primary 
Federal  lead  for  keeping  the  scientific 
community  informed  about  the  HGM 
Approach  through  the  presentation  of 
information  at  appropriate  professional 
meetings  and  within  technical 
publications.  Similarly,  the  Federal 
agencies  will  make  information 
available  to  professional  trade 


organizations  and  joiiinals  to  ensure 
that  the  regulated  community  and 
others  are  informed  on  the  development 
of  the  HGM  Approach.  EPA's  Wetlands 
Information  Hotline  (1-800-632-7828) 
will  also  serve  as  a  distribution  center 
for  HGM  materials.  In  addition  to  the 
Federal  agency  training  programs 
described  above,  it  is  anticipated  that 
private  wetland  training  institutes  will 
begin  to  provide  additional  training 
opportunities  for  both  the  public  and 
private  sectors.  In  addition  to  these 
formal  training  programs,  the  agencies 
anticipate  sponsoring  short  seminars  on 
the  HGM  Approach  to  respond  to  local 
interests  or  needs. 

F.  Policy  Statement 

Concurrent  with  development  of  the 
HGM  Approach,  the  Federal  agencies 
will  develop  a  policy  statement 
clarifying  how  the  HGM  Approach  can 
be  used  within  the  Section  404  program 
to  improve  regulatory  decision  making. 
The  pohcy  statement  will  address 
various  issues,  including  how 
information  on  wetland  functions 
generated  by  the  HGM  approach  will  be 
used  by  regulators  to  make  timely  and 
consistent  decisions  that  are  reflective 
of  the  relative  functional  capacity  of 
different  wetlands.  In  addition,  the 
pohcy  statement  will  discuss  how  other 
important  factors,  such  as  the  relative 
value  of  wetland  functions,  are  to  be 
considered  in  the  decision  making 
process.  The  policy  statement  will  be 
pubhshed  in  the  Federal  Register  for 
public  review  and  comment  prior  to 
final  issuance  by  the  Federal  agencies. 

rV.  HGM  Documents 

The  following  documents  have  been 
or  are  expected  to  be  pubhshed  by  WES 
as  part  of  the  development  strategy. 
Published  documents  are  available 
through  the  National  Technical 
Information  Service  at  (703)  487-4650. 

A.  HGM  Classification  of  Wetlands 
(Brinson,  1993) — This  docuiment  lays 
out  an  approach  for  classifying  wetlands 
into  similar  functional  types  (classes 
and  subclasses)  based  on  their 
hydrogeomorphic  characteristics. 
Wetlands  are  initially  classified  based 
on  three  major  characteristics:  (1) 
geomorphic  setting,  (2)  water  source, 
and  (3)  hydrodynamics.  The  five  major 
wetlfind  classes  are  depression,  slope, 
flats,  fringe,  and  riverine.  (Brinson  has 
since  revised  this  to  seven  major  classes: 
riverine,  depression,  slope,  mineral  soil 
flats,  organic  soil  flats,  estuarine  fringe, 
and  lacustrine  fringe.)  The  classification 
is  not  intended  to  supersede  or  replace 
other  wetland  classification  methods 
designed  for  purposes  other  than 
functional  assessment. 


B.  Procedural  Document  (Smith,  et  al, 
1995) — This  document  estabUshes  the 
"guiding  rules"  for  model  development 
and  appUcation  of  the  HGM  Approach. 
Included  is  standard  guidance  for 
wetland  boimding,  characterization  and 
assessment  using  a  regional  assessment 
model,  as  well  as  guidance  for 
development  of  A-teams  and  assessment 
models. 

C.  Guidance  for  Establishing 
Reference  Wetlands — ^Reference 
wetlands  are  used  to  establish  a  baseline 
from  which  individual  wetlands  are 
compared  to  assess  their  functional 
capacity.  Data  collected  from  reference 
wetlands  is  used  to  calibrate  the 
regional  functional  assessment  models. 

on  how  to  identify  and  establish 
reference  wetlands  and  determine  the 
geographic  range  (reference  domain)  of 
the  regional  wetland  subclass, 

D.  National  Guidebooks — These 
documents  will  provide  a  template  for 
each  hydrogeomorphic  wetland  class 
from  which  regional  guidebooks  can  be 
developed.  National  guidebooks  will  be 
established  for  the  major  classes  of 
wetlands: 

— Riverine  Wetlands 

— Depressional  Wetlands 

— Coastal  and  Lacustrine  Fringe 

Wetlands 
— Slope  Wetlands 
— Flats  Wetlands — (mineral  soil  flats 

and  organic  soil  flats) 

Each  document  will  provide  the 
rationale  and  supporting  Uterature  for 
inclusion  of  selected  wetland  functions 
and  variables.  The  docxmient  will  lack 
field  cahbration  and  specifics  on 
reference  standards.  National 
gmdebooks  will  be  pubhshed  initially 
as  oi>erational  drafts  for  a  two  year 
period,  to  allow  the  pubHc  to  provide 
comments  on  the  information  contained 
within.  Revisions  will  be  made  in 
response  to  field  review  and  public 
comment  and  a  final  guidebook  will  be 
published. 

E.  Regional  Guidebooks — Regional 
gwdebooks  are  the  tools  which  will  be 
used  in  the  field  to  conduct  wetland 
functional  assessments.  These 
docimaents  contain  the  regional  wetland 
subclass  models  developed  by  the  A- 
team,  including  data  from  reference 
wetlands  and  the  calibration  of  the 
functional  indices  using  the  reference 
wetland  data.  The  document  will  also 
contain  an  appendix  of  field  forms  to  be 
used  in  conducting  functional 
assessments  for  that  specific  regional 
subclass.  ITie  regional  guidebook  is  first 
published  as  an  operational  draft  for  a 
two  year  period  before  it  is  published  as 
a  final  regional  guidebook.  Each  is 
described  below. 
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1.  Operational  Draft  Guidebook — 
Models  drafted  by  the  A-team  for  a 
particular  wetland  subclass,  having 
been  reviewed  by  an  interagency  panel 
and  an  interdisciplinary  team  of  experts 
familiar  with  the  wetland  subclass  and 
region,  will  be  published  by  WES  as  an 
"Operational  Draft"  of  the  regional 
guidebook  for  that  subclass.  The  preface 
in  each  operational  draft  will  contain  a 
statement  and  address  for  soliciting 
review  comments.  Each  operational 
draft  v«ll  be  made  available  for  public 
use  for  a  two  year  period  during  which 
time  comments  and  recommendations 
for  revisions  will  be  accepted.  The 
operational  draft  will  be  revised  to 
reflect  recommended  changes  in  the 
models  and  the  revised  models  will  be 
published  as  a  Final  Regional 
Guidebook  two  years  from  initial 
publication. 

2.  Final  Regional  Guidebooks — The 
revised  operational  drafts  will  be 
published  as  final  regional  guidebooks 
two  years  after  initial  publication.  Each 
final  regional  guidebook  will  remain  in 
use  for  a  period  not  to  exceed  five  years, 
during  which  time  it  will  be  reviewed 
by  an  interdisciplinary  team  to  assess 
changes  in  the  state  of  wetland  science, 
including  the  applicability  of  new  data 
and  research  on  the  particular  wetland 
subclass,  and  to  determine  if  revisions 
are  needed  to  the  regional  models.  If 
revisions  are  required,  the  final  regional 
guidebooks  will  be  revised  and 
republished. 

V.  Application  of  HGM  Approach 

One  of  the  primary  benefits  of  the 
HGM  Approach  is  that  it  provides 
project  proponents  and  regulators  with 
a  method  to  rapidly  and  consistently 
assess  the  level  of  enviroiunental  impact 
of  a  proposed  project.  This  information 
is  particularly  valuable  within  the 
review  of  Section  404  permit 
applications  where  the  HGM  Approach 
can  assess  the  abiUty  of  a  wetland  to 
perform  a  specific  function  before  and 
after  the  proposed  discharge  of  dredged 
or  fill  material.  As  such,  the  evaluation 
can  be  useful  in  identifying  the  least 
damaging  project  alternative  as  required 
by  the  Section  404  program.  Moreover, 
the  method  provides  regulators  with  a 
more  predictable  tool  to  gauge  the  level 
of  environmental  impact  and,  therefore, 
to  more  consistently  determine  the 
appropriate  regulatory  response,  i.e., 
ensure  that  the  level  of  review  is 
commensurate  with  the  degree  of 
envirorunental  impact  and  based  upon 
the  best  available  scientific  information. 

NRCS  in  its  administration  of  the 
Food  Security  Act  of  1985  and  the 
Federal  Improvement  and  Reform  Act  of 
1996  is  tasked  with  determining 


"minimal  effects"  on  conversion  or 
proposed  conversion  of  wetlands  on 
agricultural  lands.  To  aid  them  in  this 
effort,  NRCS  vdll  utilize  the  HGM 
Approach  to  determine  the  impacts  on 
the  hydrological  and  biological 
functions  of  the  wetland  due  to  the 
conversion/proposed  conversion. 
"Thresholds"  to  determine  the  minimal 
effect  will  be  established  by  NRCS.  The 
information  provided  from  an  HGM 
assessment  can  then  be  compared  to  the 
threshold  and  provide  the  basis  for 
making  a  minimal  effects  determination. 

The  HGM  Approach  also  provides 
important  information  to  determine  the 
nature  and  level  of  compensatory 
mitigation  that  is  needed  to  effectively 
offset  impacts  to  wetlands.  Identifying 
the  degree  to  which  a  project  may 
adversely  affect  the  hydrologic, 
biogeochemical  and  habitat  functions  of 
a  particular  wetland,  enables  regulators 
to  more  accurately  determine  the 
amount  and  type  of  compensatory 
mitigation  required  to  offset  the  adverse 
impacts.  In  addition,  the  indicators  and 
variables  used  to  establish  the 
assessment  model  may  provide 
performance  standards  with  which 
mitigation  projects  can  be  monitored  to 
determine  compliance. 

In  addition  to  being  utilized  in  the 
Section  404  regulatory  program,  the 
HGM  Approach  may  also  be  applied  to 
mitigation  banking  (the  creation, 
restoration,  or  enhancement  of 
wetlands)  expressly  for  the  purpose  of 
providing  compensatory  mitigation  for 
multiple  projects.  The  HGM  approach 
can  be  used  to  determine  the 
appiopriate  number  of  credits  available 
at  a  mitigation  bank  and  also  to 
establish  performance  standards  to 
measure  the  success  of  the  project  in 
meeting  stated  goals. 

The  HGM  Approach  can  be  applied  to 
determine  the  relative  functional 
capacity  of  wetlands  in  a  particular 
geographic  area  within  a  watershed 
planning  effort,  which  typically 
involves  the  collection  and  distribution 
of  data  on  the  functions  of  wetlands  in 
the  area.  The  information  gathered  can 
be  used  to  make  management  decisions 
on  the  location  of  future  development 
within  the  watershed  and  the  protection 
of  its'  aquatic  resources.  Where  existing 
regional  subclass  models  are  not 
available,  a  watershed  planning  effort 
may  provide  the  basis  from  which  a 
regional  assessment  model  can  be 
developed.  In  such  cases,  the  model  can 
be  tailored  to  meet  a  specific  application 
of  the  planning  effort. 

The  HGM  Approach  may  also  be  used 
in  the  context  of  a  States'  wetland  water 
quahty  standards  program.  The  HGM 
Approach  provides  a  useful  framework 


for  targeting  States'  data  collection  and 
research  efforts.  Many  States  have 
increased  their  efforts  to  monitor  and 
document  the  ecological  condition  of 
their  wetlands.  This  information  is  then 
used  to  define  more  appropriate  and 
specific  wetland  water  quality 
standards,  to  report  on  the  health  of 
States'  aquatic  systems,  and  to  set 
performance  standards  for  wetland 
restoration  and  mitigation  projects.  The 
indicators  and  variables  identified  in  a 
regional  guidebook  can  serve  as  the 
basis  for  establishing  narrative  or 
numeric  criteria  used  to  assess  whether 
an  established  standard  has  been  met. 

VI.  Schedule 

Development  of  the  HGM  Approach  is 
being  accomplished  in  three  phases. 
Phase  I  is  a  pilot  phase  which  was 
initiated  in  1995  and  focused  on 
developing  functional  assessment 
models  and  regional  guidebooks  for 
priority  regional  wetland  subclasses 
identified  by  the  Corps  of  Engineers. 
These  priority  regional  subclasses  are: 
(a.)  South-Central  Florida  flats  and 
depressions  and  flats  of  the  Everglades; 
(b.)  Western  Kentucky  and  Termessee 
riverine  (low  gradient,  low  order);  (c.) 
Vernal  pools  in  California;  (d.)  Prairie 
potholes  of  the  northern  plains  states; 
(e.)  Southeast  Pine  Flatwoods,  and  (f.) 
Coastal  Fringe  of  the  Texas  Gulf  Coast. 
Phase  II,  initiated  in  1996,  consists  of  an 
expanded  nationvnde  effort  to  develop 
functional  assessment  models  and 
regional  guidebooks  in  approximately 
15-20  additional  regional  wetland 
subclasses  in  order  to  acheive  the  goal 
of  having  a  sufficient  number  of 
assessment  models  to  address  80 
percent  of  the  Section  404  permit 
workload  requiring  functional 
assessments.  (See  Table  3)  Under  Phase 
III,  which  will  be  initiated  during  1998, 
functional  assessment  models  and 
regional  guidebooks  will  be  developed 
for  all  remaining  regional  wetland 
subclasses  identified. 

A.  Phase  I~PUot  Projects- J  995 

Phase  I  of  the  Action  Plan  was 
initiated  in  1995  and  is  focused  on 
developing  regional  guidebooks  for 
regional  wetland  subclasses  of  national 
priority  as  identified  by  a  survey  sent  to 
Corps  Districts.  National  priorities  were 
determined  and  pilot  Corps  Districts 
selected  by  surveying  field  offices  and 
identifying  those  types  of  wetlands 
which,  for  example,  are  experiencing 
the  most  development  pressure,  are 
threatened  due  to  scarcity,  and/or  are 
complex -and  difficult  to  assess.  A-teams 
were  established  to  identify  reference 
wetlands  and  develop  functional 
indices  for  these  priority  regional 


Federal  Register      \'r 


\- 


\m 


:6,  1996  /  Notices 


:t)U 


wetland  subclasses.  The  number  of  A- 
teams  formed  was  dependent  upon  the 
availability  of  personnel,  time,  and 
financial  resources,  consistent  with 
established  national  priorities.  A 
training  workshop  was  held  for  A-team 
members  to  ensure  consistency  in  the 
efforts  to  develop  regional  subclass 
models.  The  A-teams  initiated  technical 


meetings  to  accomplish  tasks  such  as: 
the  identification  of  functions  relevant 
to  the  particular  wetland  subclass,  the 
review  of  existing  assessment  models, 
the  selection  of  reference  wetlands,  the 
identification  of  variables,  and  the 
development  and  testing  of  functional 
indices.  The  objective  of  Phase  I  was  to 
develop  functional  indices  for  priority 


regional  wetland  subclasses,  and 
establish  protocol  for  identifying 
reference  wetlands  and  developing 
assessment  models  for  additional 
regional  subclasses  during  Phase  II  and 
Phase  in  in  a  consistent,  systematic,  and 
accurate  manner. 


Table  3.— Summary  Information  on  Regional  Guidebooks  and  Other  Products  for  Phase  I  and  Phase  II  of 

THE  Action  Plan  . 


Component 

ContritxJting 
agency(ie3) 

Product 

Projected 
completion 

Cunent  status 

N3!i0''!a     1- 0  C- —' f'"' '  s 

National  .Action  Plan  

COEWES  

COEMES  

EPA  

COEMES  

Technical  Report 

Technical  Report 

Doc  96  .„ 

Apr  96  

Feb  97 

Jun  93 

Procedural  Document  

Guidance  for  Establishing  Reference  Wetlands  .... 

Published. 

To  be  initiAtAd  .Inn  Qf^ 

Classification  Report 

Technical  Report 

Published 

National  Guidebooks 

Riverine  Wetlands 

COEMES  

COE/WES/EPA 

COEM^ES  

COEMES  

COE/WES  

COEMES  

Operational  Draft 

May  96 

Jan  97 

Jan  97 

Mar  97 

Dec  97  

Dec  97  

Completed. 

To  be  initiated  Jun  9fi 

Depressional  Wetlands  

Operational  Draft 

Slope  Wetlands „„ 

Ooerational  Draft 

Initiated  Feb  96.- 
Draft  complete. 
To  be  initiated  Nov  96. 
To  be  initiated  Dec  9fi 

Fringe:  Coastal „ 

Operational  Draft 

Fringe:  Lacustrine  

Ooeratiortal  Draft 

Flats  „ 

Operational  Draft 

Regional  Riverine  Guideboolcs 

Low  gradient  2nd  or  3rd  order  streams  in  Western 

COE/EPA  

COE/EPA/ 
States. 

Operatronal  Draft 

Mar  97 

Apr  97  

Workshop  May  96. 
Workshop  held  in  Apr  96. 

KY  and  TN. 
Low  gradient  2nd  or  3rd  order  streams  in  the 

Operational  Draft 

Northern  Rockies — MT. 

Regional  Depressional  Guidebooks 

Prairie  Potholes— ND 

NRCS  

Operational  Draff 

Feb  97 

Aug  97  

Aug  97  

Mar  97 

Draft  completed. 
Workshop  heW  Feb  96. 
Workshop  hekj  May  96. 
Workshop  hekJ  Apr  96. 

Depressions  in  South  and  Central  Florida 

COEjWES  

COE/WES  

COEAWES  

Operational  Draft 

Vernal  Pools  of  the  Central  Valley  of  California  .... 
Hertiaceous  Depressions  of  the  Northern  Rock- 

Operational Draft ...._ 

Operational  Draft 

ies — MT. 

Regional  Slope  Guidebooks 

Forested  Slope  Wetlands  of  New  England— MA, 

COEMES  

COEMES  

Operational  Draft 

May  97 

Dec  97  

Workshop  Jul  96. 
To  begin  Nov  96. 

NH,  VT. 
Herbaceous   Slope   Wetlands   of  the    Northern 

Operational  Draft 

Rockies— MT,  CO,  UT. 

Regional  Fringe:  Coastal  Guidebooks 

Coastal  Wetlands  of  the  Texas  Gulf  Coast  

COEMES  

Operational  Draft 

Mar  98 

To  begin  in  FY  97. 

Regional  Fringe:  Lacustrine  Guidebooks  • 

None  Ongoing  or  Planned  in  FY97 

Regional  Flats  Guidebooks 

Herbaceous  Flats  in  South  and  Central  FL 

COE/WES  

COEAWES  

FHWA 

Operational  Draft 

May  97 

Aug  97  

Sep  97  

Wori<shop  held  Feb  96. 
Workshop  hekJ  Apr  96. 
Initiated  May  96. 

Flats  in  the  East  Everglades  of  FL  

Operational  Draft 

Pine  Flatwoods  of  the  Southeastem  US 

Operational  Draft 
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Six  regional  guidebooks  are  currently 

under  development  representing 
depressional  wetlands  (prairie  potholes 
m  the  northern  plains  states  and  venial 
pools  m  the  Central  Valley  of 
California),  nvenne  wetlands  (low 
i^radient  streams  in  western  Kentucky/ 
Tennessee),  flats  (pine  flatwoods  in 
North  Carolina  and  flats  in  the  East 
Everglades  of  Florida),  and  flat/ 
depressional  mosaics  m  Florida.  Table  3 
identifies  their  current  status  and 
anticipated  dates  of  completion. 

2.  Phase  U— Priorities  for  1996  to  1998 

Phase  II.  initiated  during  1996, 
c;onsists  of  an  expanded  nationwide 
effort  to  develop  regional  guidelines  in 
approximately  15-20  additional 
regional  wetland  subclasses.  Regional 
subclass  models  developed  m  Phase  Q 
will  be  developed  under  the  same 
protocol  as  described  for  Phase  I.  As 
identified  in  Table  3,  efforts  currently 
underway  as  part  of  Phase  II  include  the 
development  of  assessment  models  for 
riparian  systems,  herbaceous 
depressional  and  slope  wetlands  in  the 
northern  Rocky  Mountains,  forested 
slope  wetlands  in  New  England,  and 
coastal  fringe  wetlands  of  the  Gulf  of 
Mexico.  However,  it  should  be 
recognized  that  expanded  efforts  in  this 
Phase  will  not  address  ail  regional 
wetland  subclasses.  The  number  of 
efforts  initiated  is  dependent  upon  the 
availability  of  personnel,  time,  and 
financial  resources. 

In  addition  to  the  development  of 
regional  guidebooks,  the  agencies  will 
work  together  during  Phase  II  to  develop 
necessary  guidance  on  how  the  HGM 
.■\pproach  may  be  applied  in  the  review 
of  Section  404  permit  applications.  The 
intent  of  this  document  is  to  clarify  how 
information  from  an  assessment  can  be 
used  to  determine  the  level  of 
environmental  impacts  a  proposed 
project  may  cause  and  the  appropriate 
regulatory  response, 

3.  Phase  III— Development  Beyond  1998 

Based  on  the  needs  of  the  Federal 
agencies  and  work  conducted  to  date  by 
others,  the  agencies  will  establish  a 
pnonty  listing  of  additional  models  to 
be  developed  beginning  in  1998. 

VU.  Funding 

Primary  funding  for  the  Federal  effort 
to  develop  the  HGM  Approach  has  been 
,-ind  will  continue  to  be  provided 
through  the  Corps,  with  additional 
support  being  provided  by  other  federal 
agencies,  including  EPA,  NRCS  and 
FHWA.  As  development  of  the  approach 
continues,  limited  Federal  funds  wdll  be 
available  for  the  development  of  each 
regional  guidebook  to  support  tasks 


such  as  the  collection  of  data,  training. 
and  technical  workshops.  The  cost  for 
developing  regional  guidebooks  is 
expected  to  vary  depending  on  the 
scope  of  the  effort  and  the  level  and 
nature  of  participation  by  Federal.  State, 
Tribal  and  local  agencies  and  the  private 
sector.  For  State,  Tribal  and  certain  local 
efforts,  EPA's  State  Wetlands  Grant 
Program  has  made  funding  available  for 
those  agencies  wishing  to  pursue  an 
HGM  Approach  within  their  wetlands 
program.  Interested  State,  Tribal  and 
local  agencies  should  contact  the  local 
EPA  office  for  further  information. 
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Appendix  A 

Definition  of  Terms  Used  in  the 
Hydrogeomorphic  Approach 

Assessment  Model:  A  simple  model 
that  defines  the  relationship  between 
ecosystem  and  landscape  scale  variables 
and  functional  capacity  of  a  wetland. 
The  model  is  developed  and  calibrated 
using  reference  wetlands  from  a 
reference  domain. 

Assessment  Objective:  The  reason 
why  an  assessment  of  wetland  functions 
is  being  conducted.  Assessment 
objectives  normally  fall  into  one  of  three 
categories.  These  include:  documenting 
existing  conditions,  comparing  different 
wetlands  at  the  same  point  in  time  (e.g. 
alternatives  analysis),  and  compEuing 


the  same  wetland  at  different  points  in 
time  (e.g.  impact  analysis  or  mitigation 
success). 

Assessment  Team  (A-Teawj:  An 
interdisciplinary  group  of  regional  and 
local  scientists  responsible  for 
classification  of  wetlands  within  a 
region,  identification  of  reference 
wetlands,  construction  of  assessment 
models,  definition  of  reference 
standards,  and  calibration  of  assessment 
models. 

Functional  Assessment:  The  process 
by  which  the  capacity  of  a  wetland  to 
perform  a  function  is  measured.  This 
approach  measures  capacity  using  an 
assessment  model  to  determine  a 
functional  capacity  index. 

Functional  Capaciiy:  The  rate  or 
magnitude  at  which  a  wetland 
ecosystem  performs  a  function. 
Functional  capacity  is  dictated  by 
characteristics  of  the  wetland  ecosystem 
and  the  surrounding  landscape,  and 
interaction  between  the  two. 

Functional  Capacity  Index  (FCI):  An 
index  of  the  capacity  of  a  wetland  to 
perform  a  function  relative  to  other 
wetlands  within  a  regional  wetland 
subclass  in  a  reference  domain. 
Functional  capacity  indices  are  by 
definition  scaled  from  0.0  to  1.0.  An 
index  of  10  indicates  the  wetland 
performs  a  function  at  the  highest 
sustainable  functional  capacity,  the 
level  equivalent  to  a  wetland  under 
reference  standard  conditions  in  a 
reference  domain.  An  index  of  0.0 
indicates  the  wetland  does  not  perform 
the  function  at  a  measurable  level,  and 
will  not  recover  the  capacity  to  perform 
the  function  through  natural  processes. 

Highest  Sustainable  Functional 
Capacity:  The  level  of  functional 
capacity  achieved  across  the  suite  of 
functions  by  a  wetland  under  reference 
standard  conditions  in  a  reference 
domain.  This  approach  assumes  that  the 
highest  sustainable  functional  capacity 
is  achieved  when  a  wetland  ecosystem 
and  the  surrounding  landscape  are 
undisturbed. 

Hydrogeomorphic  Wetland  Class:  The 
highest  level  in  the  hydrogeomorphic 
wetland  classification.  There  are  five 
basic  hydrogeomorphic  wetland  classes 
including  depressional,  fringe,  slope, 
riverine,  and  flat. 

Project  Target:  The  level  of 
functioning  identified  for  a  restoration 
or  creation  project.  Conditions  specified 
for  the  functioning  are  used  to  judge 
whether  a  project  reaches  the  target  and 
is  developing  toward  site  capacity. 

Project  Standards:  Performance 
criteria  and/or  specifications  used  to 
guide  the  restoration  or  creation 
activities  toward  the  project  target. 
Project  standards  should  include  and 
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specify  reasonable  contingency 
measures  if  the  project  target  is  not 

being  achieved. 

Red  Flag  Features:  Features  of  a 
wetland  or  the  surrounding  landscape  to 
which  special  recognition  or  protection 
is  assigned  on  the  basis  of  objective 
criteria.  The  recognition  or  protection 
may  occur  at  a  federal,  state,  regional,  or 
local  level,  and  may  be  official  or 
imofficial. 

Reference  Domain:  The  geographic 
area  from  which  reference  wetlands  are 
selected.  A  reference  domain  may  or 
may  not  include  the  entire  geographic 
area  in  which  a  regional  wetland 
subclass  occurs. 

Reference  Standard  Sites:  The  sites 
within  a  reference  wetland  data  set  from 
which  reference  standards  are 
developed.  Among  all  reference 
wetlands,  reference  standard  sites  are 
judged  by  an  interdiscipUnary  team  to 
have  the  highest  level  of  functioning. 

Reference  Standards:  Conditions 
exhibited  by  a  group  of  reference 
wetlands  that  correspond  to  the  highest 
level  of  functioning  (hi^est,  sustainable 
level  of  functioning)  across  the  suite  of 
functions  performed  by  the  regional 
wetland  subclass.  The  highest  level  of 
functional  capacity  is  assigned  an  index 
score  of  1.0  by  definition. 

Reference  Wetlands:  Wetland  sites 
that  encompass  the  variability  of  a 
regional  wetland  subclass  in  a  reference 
domain.  Reference  wetlands  are  used  to 
establish  the  range  of  conditions  for 
construction  and  calibration  of 
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functional  indices  and  establish 
reference  standards. 

Regional  Wetland  Subclass:  Wetlands 
within  a  region  that  are  similar  based  on 
hydrogeomorphic  classification  factors. 
There  may  be  more  than  one  regional 
wetland  subclass  identified  within  each 
hydrogeomorphic  wetland  class 
depending  on  the  diversity  of  wetlands 
in  a  region,  and  assessment  objectives. 

Site  Potential:  The  highest  level  of 
functioning  possible,  given  local 
constraints  of  disturbance  history,  land 
use,  or  other  factors.  Site  capacity  may 
be  equal  to  or  less  than  levels  of 
functioning  established  by  reference 
standards  for  the  reference  domain,  and 
it  may  be  equal  to  or  less  than  the    ■ 
functional  capacity  of  a  wetland 
ecosystem. 

Wetland  Functions:  The  normal 
activities  or  actions  that  occur  in 
wetland  ecosystems,  or  simply,  the 
things  that  wetlands  do.  Wetland 
functions  result  directly  from  the 
characteristics  of  a  wetland  ecosystem 
and  the  surrounding  landscape,  and 
their  interaction. 
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agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  NuLiue  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  These  Orders  are 
simimarized  in  the  attached  Appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3-F056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  DC,  on  August  2, 
1996. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 


Appendix— Import/Export  Authorizations  Granted 


DOE/FE 
Authority 
Order  No. 

Date  issued 

Importer/exporter  FE  docket  No. 

Import  volume 

Export  volume 

Comments 

1183 

1184 

07/10/96 

07/12/96 
07/12/96 

07/22/96 
07/25/96 
07/25/96 

07/26/96 

07/26/96 
07/26/96 

Coastal    Gas   Marketing   Company 

(96-45-NG). 
Northstar  Energy,  Inc.  (96-44-NG) 
Mock  Energy  Services,  LP  (96-46- 

NG). 
ARCO  Products  Company,  Division 

of    Atlantk:    Rchfield    Company 

(9&-41-NG). 
Producers   Energy   Marketing,   LLC 

(96-47-NG). 

Producers   Energy   Marketing,   LLC 

(96-48-NG). 

St   Lawrence  Gas  Company,   Inc. 

(96-26-NG). 

AEC  West  Ltd.  (96-49-NG) 

CoEnergy   Trading   Company   (96- 

51-NG). 

600  Bcf/term 

7.4  Bcf/term 

lOOBcfAemi 

25  Bcf/term 

365  BcfAerm 

(Combined 

total). 
365  Bcf/term 

(Combined 

total). 
20,275  Mcf/per 

day. 

200  BcfAerm 

150  BcfAerm 

150  BcfAerm 

Blanket  for  2  years  from  and  to  Can- 
ada and  Mexkx). 

Blanket  for  2  years  to  Carwda. 

Blanket  for  2  years  from  and  to  Can- 
ada. 

Blanket  for  2  years  from  Canada. 

Blanket  for  2   years  from  and  to 
Mexico. 

Blanket  for  2  years  from  and  to  Can- 
ada. 

Long-term  for  10  years  retroactive  to 

11/1/92. 
Blanket  for  2  years  from  Canada. 
Blanket  for  2  years  from  Canada. 

1185 

100  BcfAerm 

1187 

1188 

1189 

(See  import)  

(See  import)  

1190 

1191  

1192 _. 
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Federal  Energy  Regulatory 
Commission 

Notice  ot  Application  With  the 
Commission 

August  12,  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
vsrith  the  Commission  and  is  available 
for  public  inspection; 

a.  Type  of  Application:  Declaratory 
Order. 

b.  Docket  No.:  DI96-10-000. 

c.  Date  Filed:  July  30. 1996. 

d.  Applicant:  Bangor  Hydro-Electric 
Company 

e.  Name  of  Project:  Howland  Project. 
/.  Location:  Piscataquis  River. 

Penobscot  County,  Howland  Maine. 

g  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817Cb). 

h  Applicant  Contact: 
Alan  M  Spear.  Environmental  Analyst, 

Bangor  Hvdro  Electric  Company,  P.O. 

Box  932,  33  State  Street,  Bangor,  ME 

04402, (207)  945-5621 
|ohn  A.  Whittaker,  IV,  Winston  & 

Strawn,  1400  L  Street,  N.W.. 

Washington.  EX:  20005-3502.  (202) 

371-5766 

J.  FERC  Contact:  Hank  Ecton,  (202) 
219-2678. 

j.  Comment  Date:  September  4.  1996. 

k  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  270-acre 
reservoir;  (2)  a  17-foot-high.  660-foot- 
long  concrete  gravity  dam;  (3)  a  45-foot- 
wide,  90-foot-long  forebay;  (4)  a 
powerhouse  containing  three  generating 
units,  with  a  total  installed  capacity  of 
1.875  kilowatts;  and  (4)  appurtenant 
facilities. 

When  a  Petition  for  Declaratory  Order 
IS  filed  with  the  Federal  Energy 
Regulaton,  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  the  project:  (1) 
Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utiUze  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation 


/.  Purpose  of  Project:  To  produce 
power. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  02. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDmONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D,C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  96-20885  Filed  8-15-96;  8:45  am] 
BtLUNG  COOe  «717-«1-«l 


[Docket  No.  ER96-261&-000,  et  ai.] 

Duquesne  Light  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  9,  1996. 

Take  notjce  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Duquesne  Light  Company 

IDocket  No  ER96-261 6-000] 

Take  notice  that  on  August  2.  1996. 
Duquesne  Light  Company  (DLC).  filed  a 
Ser\ice  Agreement  dated  June  25,  1996 
with  Coral  Power  L.L.C.  under  DLC's 
FERC  Coordination  Sales  Tariff  (Tariff). 
The  Service  -Agreement  adds  Coral 
Power  L.L.C.  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 
June  25,  1995  for  the  Service 
Agreement. 

Comment  date:  August  23.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duquesne  Light  Company 

(Docket  No.  ER96-261 7-000) 

Take  notice  that  on  August  2,  1996, 
Duquesne  Light  Company  (DLC).  filed  a 
Service  Agreement  dated  July  11. 1996 
with  LG&E  Power  Marketing,  Inc.  under 
DLC's  FERC  Coordination  Sales  Tariff 
(Tariff).  The  Service  Agreement  adds 
LG&E  Power  Marketing,  Inc.  as  a 
customer  under  the  Tariff  DLC  requests 
an  effertive  date  of  July  11.  1996  for  the 
Service  Agreement. 

Comment  date:  August  23,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Duquesne  Light  Company 

[Docket  No.  ER96-2618-0001 

Take  notice  that  on  August  2, 1996. 
Duquesne  Light  Company  (DLC).  filed  a 
Service  Agreement  dated  June  19.  1996 
with  NorAm  Energy  Services,  Inc.  under 
DLC's  FERC  Coordination  Sales  Tariff 
(Tariff).  The  Service  Agreement  adds 
NorAm  Energy  Services.  Inc.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  June  19.  1996  for  the 
Service  Agreement. 

Comment  date:  August  23.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Coq>oration 

(Docket  No.  ER96-2619-0001 

Take  notice  that  on  August  5.  1996, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Ser\'ice  Agreement  between 
NMPC  and  Public  Service  Electric  and 
Gas  Company  (PSE&G).  This  Service 
Agreement  specifies  that  PSE&G  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15,  1994,  and  which  has  an  effective 
date  of  March  13,  1993,  will  allow 
.NMPC  and  PSE&G  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  PSE&G 
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capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  Its  filing  letter.  .NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
July  22.  1996   NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  PSE&G. 

Comment  date:  August  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER96- 2 620-000) 

Take  notice  that  on  August  5, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  tjetween  Louisville  Gas  and 
Electric  Company  and  Rainbow  Energy 
Marketing  Corporation  under  Rate  GSS. 

Comment  date:  August  23.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6  Louisville  Gas  and  Electric  Company 
[Docket  No.  ER96-262 1-000) 

Take  notice  that  on  August  5,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  PanEnergy  Power 
Services  under  Rate  GSS. 

Comment  date:  August  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 
(Docket  No.  ER96-252 3-0001 

Take  notice  that  on  August  5, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Entergy  Services, 
Inc.  under  Rate  GSS. 

Comment  date:  August  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Power  &  Light  Company 
(Docket  No.  ER96-2625-0001 

Take  notice  that  on  August  5. 1996, 
Wisconsin  Power  &  Light  Company 
(WPL),  tendered  for  filing  an  amended 
Wholesale  Power  Contract  dated  July 
31, 1996,  between  the  City  of  Plymouth 
and  WPL.  WPL  states  that  this  amended 
Wholesale  Power  Contract  revises  the 
previous  agreement  between  the  two 
parties  dated  October  31,  1989,  and 
designated  Rate  Schedule  Number  75  by 
the  Commission. 

The  parties  have  amended  the 
Wholesale  Power  Contract  to  add  an 
additional  delivery  point.  Service  under 


this  amended  Wholesale  Power  Contract 
will  be  in  accordance  with  standard 
WPL  Rate  Schedule  W-3. 

WPL  requests  that  an  effective  date 
concurrent  with  the  amendments 
effective  date  be  assigned.  WPL  states 
that  copies  of  the  filing  have  been 
provided  to  the  City  of  Plymouth  and 
the  Public  Service  Comjnission  of 
Wisconsin. 

Comment  dafe;  August  23,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kansas  City  Power  &  Light  Company 
[Docket  No.  ER96-262&-0001 

Take  notice  that  on  August  5.  1996, 
Kansas  City  Power  &  Light  Company 
(KCPL).  tendered  for  filing  a  Service 
Agreement  dated  July  15, 1996,  betvyeen 
KCPL  and  VTEC  Energy  Inc.  (VTEC). 
KCPL  proposes  an  effective  date  of  July 
15,  1996,  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  VTEC. 

In  its  filing,  KCPL  states  that  the  rrtes 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  from  the  compliance  filing  to 
FERC  OrdOT  888  in  Docket  No.  ER96- 
1867-000. 

Comment  date:  August  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10  New  (ersey  Natural  Energy 
Company 

(Docket  No.  ER96-2627-0001 

Take  notice  that  on  August  5, 1996, 
New  Jersey  Natural  Energy  Company 
(NJNE),  tendered  for  filing,  pursuant  to 
Section  207  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.207,  an  application  requesting 
acceptance  of  its  proposed  FERC 
Electric  Rate  Schedule  No.  1, 
authorizing  market-based  rates,  granting 
waivers  of  certain  Commission 
Regulations  and  granting  certain  blanket 
approvals.  Consistent  with  these 
requests,  NJNE  seeks  authority  to  engage 
in  electric  power  marketing  and  to  sell 
power  at  market-based  rates. 

Comment  date;  August  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kentucky  Utilities  Company 

[Docket  No.  ER96-2628-0001 

Take  notice  that  on  August  5. 1996, 
Kentucky  Utilities  Company  (KUJ, 
tendered  for  filing  service  agreements 
between  KU  and  KOCH  Power  Services. 
Inc.,  Industrial  Energy  AppUcations, 
Inc.,  Western  Gas  Resources  Power 
Marketing,  Inc..  Dayton  Power  &  Light, 


AES  Power,  Inc.,  Morgan  Stanley 
Capital  Group.  Inc.,  Dielhi  Energy 
Services.  Inc.,  UtiliCorp  United, 
Engelhard  Power  Marketing,  Inc..  KN 
Marketing,  Inc.,  Entergy  Services,  Inc., 
Commonwealth  Edison  Company, 
Florida  Power  Corporation.  Southern 
Company  Services,  Inc.,  MIDCON 
Power  Services  Corp.,  South  Carolina 
Public  Service  Authority.  Oglethorpe 
Power  Corporation.  TransCuiada  Power 
Corp..  DuPont  Power  Marketing,  Inc.. 
Valero  Power  Services  Company,  City  of 
Tallahassee,  Aquila  Power  Ckjrporation, 
Calpine  Power  Services  Company, 
Illinova  Power  Marketing.  Alabama 
Elactric  Cooperative,  Inc.  and  Duke/ 
Louis  Dreyfus  L.L.C.  under  its  Power 
Services  (PS)  Tariff.  KU  requests  an 
effective  date  of  August  5. 1996. 

Comment  date:  August  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

B.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protettants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insjjection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  96-20913  Filed  a-15-96:  8:45  amj 
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[Docket  No  CP96-21 2-001  ^xs\] 

Colorado  Interstate  Gas  Co.mpany,  et 
al.;  Natural  Gas  Certificate  Fui.ngs 

August  9,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Gas  Company 

Docket  No.  CP96-2 12-001 

Take  notice  that  on  August  1,  1996. 
Colorado  hiterstate  Gas  Company  (QG), 
Post  Office  Box  1087.  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP96-2 12-001  an  appUcation  pursuant 


42606 


Federal  Register  /  Vol.  61.  No.  160  /  Friday.  August  16,  1996  /  Notices 


UMI 


to  Section  7(c)  of  the  Natural  Gas  Act, 
to  amend  CIG's  protested  prior  notice 
request,  filed  on  February  26,  1996  in 
Docket  No  CP96-212-000.  by  deleting 
CIGs  request  for  authorization  to 
construct  the  Burlington  Delivery 
Facilit%'.  and  to  instead  seek 
Commission  authorization  to  operate 
the  constructed  Burlington  Delivery 
Facility  pursuant  to  Section  7(c),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

By  its  February  26,  1996,  prior  notice 
filing.  GIG  sought  authorization  to 
operate,  subject  to  the  Natural  Gas  Act, 
certain  facilities  placed  in  operation 
solely  to  effectuate  transportation  under 
Section  311  of  the  Natural  Gas  Policy 
Act,  and  to  construct  and  operate  a  new 
delivery  facility  (The  Town  of 
Burlington  Delivery  Facility).  The 
request  was  protested  by  Williston 
Basin  Interstate  Pipeline  Company,  on 
.\pril  22,  1996,  and  the  protest  was  not 
resolved,  which  resulted  in  the  request 
being  converted  to  a  Section  7(c)  filing. 

QG  avers  that  the  basis  for  this 
amendment  is  to  update  the  original 
filing  as  it  pertains  to  the  request  for  the 
Town  of  Burlington  Delivery  Facility. 
CIG  indicates  that  subsequent  to  its 
prior  notice  request  being  converted  to 
a  Section  7(c)  filing,  that  Wyoming  Gas 
Company,  the  local  distribution 
company  who  would  be  served  from  the 
Burlington  Delivery  Facility,  requested 
that  CIG  construct  the  Burlington 
Facility  under  CIG's  Section  311 
authority.  CIG  states  that  it  responded  to 
Wyoming  Gas'  request  and  further  states 
that  Section  311  transportation  service 
to  Wyoming  Gas  conmienced  on  July  25, 
1996. 

Comment  date:  August  30, 1996,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  CNG  Transmission  Corporation 

Docket  No.  CP96-675-000 

Take  notice  that  on  July  29,  1996, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP96-6  75-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Conmiission's  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  new  measuring  and 
regulation  (M&R)  station  in  the  State  of 
New  York.  CNG  makes  such  request, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-537-O00,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 


CNG  states  that  it  proposes  to 
construct  a  new  M&R  station  in 
Tompkins  County,  New  York,  to  serve 
as  an  interconnection  to  New  York  State 
Electric  &  Gas  Corporation  (NYSEG),  a 
local  distribution  company  located  in 
the  vicinity.  CNG  estimates  that  54,000 
Dt  per  day  will  flow  through  the  facility 
on  a  firm  basis,  stating  that  said 
volumes  are  within  NYSEG's 
certificated  entitlements.  CNG  indicates 
that  NYSEG  will  use  the  voliunes  for  its 
system  supply  from  its  Seneca  Lake 
Storage  project  being  constructed  in 
Seneca  County,  New  York. 

CNG  further  states  that  in  order  for  it 
to  deliver  NYSEG's  gas,  a  measuring  and 
regulation  station  must  be  constructed 
near  Danby,  New  York.  It  is  also  averred 
that  certain  auxiliary  installations  must 
also  be  installed  (a  filter/separator, 
various  valves  and  yard  and  station 
piping,  and  buildings)  at  points  of 
interconnection  with  CNG  on  Lines  1 
and  31. 

CNG  indicates  that  NYSEG  has  agreed 
to  reimburse  CNG  for  the  cost  associated 
with  this  project. 

Comment  date:  September  23,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

3.  Iroquois  Gas  Transmission  System, 
L.P. 

[Docket  No.  CP96-687-O0O] 

Take  notice  that  on  July  31,  1996. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois).  One  Corporate  Drive.  Suite 
600.  Shehon,  Connecticut  06484,  filed 
in  Docket  No.  CP96-687-000,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct  and 
operate  a  compressor  station  to  be 
located  near  Athens.  New  York.  Iroquois 
states  that  the  compressor  station  is 
necessary  to  provide  natural  gas 
transportation  services  for  two  shippers 
in  a  total  amount  of  30.160  Mcf  per  day 
(Mcf/d).  Iroquois'  proposal  is  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Iroquois  proposes  to  construct  and 
operate  a  new  compressor  station  to  be 
located  near  the  Town  of  Athens  in 
Greene  County.  New  York.  The  site  of 
the  proposed  compressor  station  is 
different  from  a  site  previously 
proposed  by  Iroquois  for  a  similar 
project  near  Athens  in  Docket  No. 
CP95-637-000.  The  proposal  in  Docket 
No.  CP95-637-O00  was  withdrawn  by 
froquois.  The  cxurently  proposed  site  is 
in  an  "industrial  zone"  along  County 
Route  28  which  is  presently  used  as  a 
private  airstrip. 


The  proposed  Athens  compressor 
station  will  be  the  third  compressor 
station  on  Iroquois'  system  and  will 
consist  of  one  turbo-compressor  unit 
with  a  9.500  horsepower  rating,  Iroquois 
says  that  this  new  compressor  station 
will  provide  capacity  for  the  30,160 
Mcf/d  of  requested  finn  service,  plus 
about  8.300  Mcf/d  of  additional 
unsubscribed  excess  capacity.  The 
estimated  cost  of  the  proposed  Athens 
compressor  station  is  approximately  $22 
million,  as  detailed  in  Exhibit  K  of 
Iroquois"  application. 

In  its  application  Iroquois  states  that 
it  has  entered  into  Precedent 
Agreements  with  ProGas  U.S.A..  Inc. 
(ProGas)  for  new  firm  transportation 
service  for  16.160  Mcf/d.  and  with 
Coastal  Gas  Marketing  Company  for  new 
firm  transportation  service  for  14,000 
Mcf/d.  Iroquois  proposes  to  provide 
firm  gas  transportation  ser\ice  for  these 
two  shippers  under  its  Part  284,  Subpart 
G.  Blanket  Certificate  and  will  be 
performed  pursuant  to  Iroquois'  RTS 
Rate  Schedule  and  associated  General 
Terms  and  Conditions  of  Iroquois'  FERC 
Gas  Tariff,  First  Revised  Volume  1. 
Iroquois  proposes  to  collect  the  return  of 
capital  for  the  .\thens  compressor 
station  through  the  use  of  its 
systemwide  depreciation  rate. 

Iroquois  says  that  it  will  charge  these 
two  shippers  certain  discounted  rates 
for  the  new  sen.'ice  under  the  terms  of 
its  effective  Part  284  open-access  RTS 
rate  schedule.  Two  letter  agreements 
and  a  workpaper  detailing  those 
discounted  rates  were  filed  with  the 
Commission  on  August  5, 1996,  imder 
the  privileged  and  confidential 
treatment  rules  specified  in  Section 
388.112  of  the  Commission's 
Regulations. 

froquois  proposes  to  roll-in  the 
construction  and  operation  costs  of  the 
new  Athens  compressor  station  with  the 
costs  of  its  existing  system.  Consistent 
with  the  Commission's  policy  statement 
in  Docket  No.  PL94— 4,  froquois  has  filed 
a  schedule  which  shows  the  anticipated 
annual  costs  of  the  Athens  compressor 
station  and  the  increased  system 
revenues  associated  with  the  new 
transportation  service,  froquois  says  that 
the  schedule  shows  that  construction 
and  installation  of  the  Athens 
compressor  station  and  a  rolling  in  of 
the  associated  costs  and  revenues  will 
have  no  detrimental  financial  impact  on 
Iroquois'  existing  shippers,  froquois 
anticipates  that  the  net  effect  of  such  a 
rolling  in  will  benefit  existing  shippers 
by  reducing  thefr  annual  costs  by  $1.5 
million. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Colorado  Interstate  Gas  Company 
(Docket  No.  CP96-688-0001 

Take  notice  that  on  August  2,  1996. 
Colorado  Interstate  Gas  Company  (CIG). 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP96-688-G00  a  request  pursuant  to 
Sections  157.205(b)  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  to  construct  new  dehvery 
faciUties  pursuant  to  CIG's  blanket 
certificate  issued  in  Docket  No.  CP83- 
21-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes  that  the  new  delivery 
facihties  would  be  located  in  Weld 
Covmty,  Colorado.  It  is  stated  that  the 
proposed  facilities  would  consist  of  a 
four-inch  meter  and  appurtenant 
facihties  for  dehvery  of  up  to  13,500 
MMBtu  per  day  to  PanEnergy  Field 
Services,  Inc.  (PanEnergy),  It  is  further 
stated  that  Thermo  Cogeneration 
Partnership,  the  end  user,  would  use  the 
gas  for  cogeneration.  CIG  states  that  the 
new  faciUties  have  an  estimated  cost  of 
approximately  $50,000  which  would  be 
paid  for/reimbursed  by  PanEnergy. 

Comment  date:  September  23,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

5.  Texas  Eastern  Transmission 
Corporation 

IDocket  No.  CP96-692-000| 

Take  notice  that  on  August  5,  1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP96-692-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  estabhsh  a  new 
delivery  point  to  accommodate 
deliveries  of  gas  transported  on  an 
interruptible  basis  on  behalf  of 
Petroleum  Source  and  Systems  Group, 
Inc.  (PSSG),  a  marketer  of  natural  gas,  in 
Yazoo  County,  Mississippi,  imder  Texas 
Eastern's  blanket  certificate  issued  in 
Docket  No.  CP82-535-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Eastern  proposes  to  constnict 
and  operate  delivery  point  facihties 
consisting  of  2  valves,  a  meter,  a  meter 
run  and  50  feet  of  2-inch  pipeline,  in 
order  for  PSSG  to  serve  the  Federal 
Correctional  Institution  at  Yazoo  City.  It 
is  stated  that  the  facihties  would  be 
used  to  dehver  up  to  300  dt  equivalent 
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of  natural  gas  per  day  under  Texas 
Eastern's  Rate  Schedule  IT-1.  The  cost 
of  the  faciUties  is  estimated  at  $38,069 
to  Ohio  Intrastate.  It  is  asserted  that  the 
deliveries  at  the  new  deUvery  point 
would  be  made  utilizing  existing 
capacity  on  Texas  Eastern's  system.  It  is 
further  asserted  that  Texas  Eastern  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  its  other  customers.  It  is 
explained  iat  the  proposed  deUvery 
point  would  not  have  any  significant 
impact  on  Texas  Eastern's  peak  day  or 
annual  deUveries. 

Comment  date:  September  23, 1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of-Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  AU 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  vkrishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
writhin  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  vdll  be 
unnecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 


Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  RegulaUons 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  fiUng  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  96-20912  Filed  a-15-96;  8:45  am) 

aiLUNG  CODE  (717-01-^ 


£  N  V !  P  O  N  M  £  N'T  A  i  P  R  OTECTION 

cGENCv 


[EB~^Rl-S472-^ 

Environmertaf  impact  Statements  and 
'"-feguiations   AyailaDiiitj  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  29,  1996  through  August 
2,  1996  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Pohcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  enviroqfliental  impact 
statements  (EISs)  was  pubUshed  in  FR 
dated  April  5.  1996  (61  FR  15251). 

Draft  HSs 

ERP  No.  D-BOP-D81025-PA  Rating 
EC2,  Federal  Prison  Camp — Scranton. 
Pennsylvania.  Construction.  Operation 
and  Site  Selection.  Jessup  Borough. 
Lackawanna  County.  PA. 

Summar}':  EPA  expressed 
environmental  concerns  regarding  the 
alternatives  analysis,  secondary  and 
cumulative  impacts  and  the  lack  of 
informaUon  on  ecological 
characteristics.  EPA  requested  that  those 
issues  be  addressed  in  the  final 
docimient. 

ERP  No.  D-FHW-H40151-MO  Rating 
LO.  MO-13  Highway  Improvement, 
Existing  MO-13  to  MO-10  just  south  of 
Richmond  to  US  24  just  south  of 
Lexington,  Funding,  COE  Section  10 
and  404  Permits  and  US  Coast  Guard 
Bridge  Permit  Issuance.  Ray  and 
Lafayette  Counties,  MO. 
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Summary;  EPA  had  no  objections  to 
the  action  as  proposed. 

ERPNo.  D-FHW-H40153-MO  Rating 
LO.  MO-141  Relocation  Highway 
Project.  Improvements,  South  of  MO- 
HH  to  1.1  miles  south  of  MO-lOO  (Job 
No  I6U0804)  and  1.1  miles  south  of 
MO-lOO  to  0.8  miles  North  of  I^M  (Job 
No.  J6U0804B).  Funding  and  COE 
Section  404  Permit,  St.  Louis  County, 
MO. 

Summary:  EPA  had  no  objection  to 
the  prop>osed  action.  EPA  requested 
additional  information  on  air  quality 
secondarv  and  cumulative  impacts. 

ERP  No.  D-MMS-LO2025-AK  Rating 
EC2,  Beaufort  Sea  Planning  Area 
F'roposed  1996  Oil  and  Gas  Lease  Sale 
No.  144.  Lease  Offerings,  Alaska  Outer 
Continental  Shelf  (OCS),  AK. 

Summar\-:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  commitment  to  the  stipulations 
and  information  to  lessees,  level  of 
detail  in  the  alternatives  analysis  and 
cumulative  effects. 

ERP. No.  D-SCS-H36107-MOK&img 
EC2,  East  Fork  of  the  Grand  River 
Watershed  Plan.  Implementation, 
Watershed  Protection  and  Flood 
Prevention.  Funding.  Ringgold  and 
Union  Counties,  lA  and  Harrison  and 
Worth  Counties.  MO. 

-Summary-:  EPA  expressed 
environmental  concerns  regarding 
potential  impact  to  water  quality  and 
wetland  EP.-\  requested  that  the  final 
document  address  those  issues. 

ERP  So.  D-USN-A06179-O0  RaUng 
LO.  Naval  Spent  Nuclear  Fuel  Container 
System  Management.  Loading,  Handling 
and  Drv  Storage,  Transportation  and 
Storage.  Handling  and  Transportation  of 
renain  .Associated  Radioactive  Waste, 
Implementation.  United  States. 

Summary :  EP.-\  had  no  objection  to 
the  action  as  proposed. 

Final  EISs 

ERP  So  F-AFS-K61 118-CA  Mt.  Reba 
Ski  Area  Expansion.  Stanislaus  National 
Forest.  Special  Use  Permit,  Calaveras 
Ranger  District,  Alpine  County,  CA. 

Summarv;  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  preparing 
agency. 

ERP  No.  F-BOP-K8W22-HI 
Honolulu,  Hawaii  Detention  Facility, 
Construction  and  Operation,  Site 
Selection,  Fort  .Armstrong,  Ualena 
Street,  Lagoon  Drive.  Elliott  Street,  HI. 

Summarv":  EP.A  recommended  that  the 
Record  of  Decision  contain 
commitments  to  implement  energy 
conservation,  source  reduction, 
recycling  and  water  quality  protection 
measures  if  such  features  are  part  of  the 
preferred  alternative. 


ERPNo.  F-COE-G39028-TX Gulf 
Intracoastal  Waterway  (Section  216 
Study),  Bank  Protection  and  a  Spill 
Containment  Feature,  Implementation, 
Aransas  National  Wildlife  Refuge, 
Galveston  District,  Aransas.  Calhoun 
and  Refugio  Counties,  TX. 

Siunmary:  EPA  had  no  objections  to 
the  selection  of  the  preferred  alternative 
described  in  the  Final  EIS. 

ERPNo.  F-FHW-H40147-NB  Omaha 
Northwest  Connector/Sorensen  Parkway 
Improvements,  Construction  between 
72nd  Street  and  Blair  High  Road  and 
south  of  1-680,  Funding  and  COE 
Section  404  Permit,  Qty  of  Omaha, 
Douglas  County,  NB. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  foimd  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  FS-SCS-H36W7-MO  East 
Fork  of  the  Grand  River  Watershed  Plan, 
Implementation,  Watershed  Protection 
and  Flood  Prevention,  Funding, 
Ringgold  and  Union  Counties,  lA  and 
Harrison  and  Worth  Counties,  MO. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

Dated:  August  13, 1996. 

William  D.  Oickeraon, 

Director.  NEPA  Compliance  Office  of  Federal 
Activities. 

(FR  Doc.  9e-20946  Filed  8-15-96;  8:45  am] 

WLUNQ  CODE  8S6&-S0-U 


[ER-fRL-6472-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  filed  August  5, 1996 
through  August  9,  1996  pursuant  to  40 
CFR  1506.9. 

EIS  No.  960370.  Draft  EIS,  COE.  CA. 
Santa  Rosa  Subregional  Long-Term 
Wastewater  Project, 
Implementation.  Reclaimed  Water 
Disposal  from  the  Laguna 
Wastewater  Treatment  Plant.  COE 
Section  10  and  404  Permits, 
Sonoma  County.  CA.  Due:  October 
07.  1996,  Contact:  Wade  Eakle  (415) 
977-«438. 

EIS  No.  960371,  Draft  EIS,  FHW.  WI.  US 
141  Highway  Transportation 
Project.  Improvement  between  WI- 
22  and  WI-64  (LeMere  Road— 6th 
Road),  Funding  and  COE  Section  4 
Permit.  Marinette  and  Oconto 
Counties,  WI.  Due:  October  01, 


1996,  Contact:  Peter  Garcia  (608) 
829-7500. 

EIS  No.  960372.  Final  EIS.  AFS,  OR. 
Trail  System  and  Off-Highway 
Vehicle  Management  and 
Development,  Implementation, 
Ochoco  National  Forest  and 
Crooked  River  National  Grassland, 
Crook.  Grant.  Jefferson.  Harney  and 
Wheeler  Counties,  OR.  Due: 
September  16,  1996,  Contact:  Sue 
Kocis(541.1  416-65,30. 

EIS  No.  960373.  Draft  EIS,  BLM,  NV, 
Ruby  Hill  Gold  Mining  Operations 
Project.  Implementation,  Battle 
Mountain  District,  Pla.n  of 
Operations  and  COE  Section  404 
Permit,  Eureka  County,  NV,  Due: 
October  08.  1996.  Contact: 
Christopher  Stubbs  (702)  635-4000. 

EIS  No.  960374.  Draft  EIS,  FHW.  TX. 
Loop  49  Southern  Section 
Construction.  TX-155  to  TX-110, 
Funding,  Tyler,  Smith  County,  TX, 
Due:  September  30.  1996,  Contact: 
Gus  Shanine  (512)  916-5988. 

EIS  No.  960375.  Final  EIS.  ICC,  WV.  Elk 
River  Railroad  Railline  (Docket  No. 
31989),  Construction  Exemption 
and  Operation.  NPDES  Permit  and 
Approval  of  Permits,  Clay  and 
Kanawha  Counties.  WV,  Due: 
September  16.  1996.  Contact: 
Michael  Dalton  (202)  927-6197. 

EIS  No.  960376.  Draft  EIS.  ELM,  ID, 
Owyhee  Resource  Management 
Plan.  Implementation.  Lower  Snake 
River  District,  Owyhee  County,  ID, 
Due:  November  16.  1996,  Contact: 
Fred  Minckler  (208)  384-3396. 

EIS  No.  960377.  Final  EIS,  FHW,  RI,  I- 
195  Transportation  improvements, 
between  the  west  end  of  the 
Washington  Bridge  and  Interstate 
Route  1-95  through  Providence, 
Funding.  COE  Section  404  and  US 
Coast  Guard  Bridge  Permits, 
Providence  County,  RI.  Due: 
September  23.  1996,  Contact: 
Gordon  Hoxie  (401)  528-4551. 

EIS  No.  960378.  Final  EIS,  NOA,  NC, 
Black  Sea  Bass  (Centropristis 
striata)  Fishery  Management  Plan 
(FMP).  Implementation,  in  the 
western  Atlantic  Ocean,  from  Cape 
Hatteras,  NC  northward  to  the  US- 
Canadian  Border,  Due:  September 
16.  1996,  Contact:  RoUand  A. 
Schmitten  (301)  713-2239. 

EIS  No.  960379.  Draft  Supplement, 

FHW.  NC.  US  17,  New  Bern  Bvpass 
Construction,  Jones-Craven  County 
Line  to  NC-1438  near  Vanceboro. 
Additional  Information  Concerning 
Three  Additional  Alternatives, 
Funding,  COE  Section  404  and  US  . 
Coast  Guard  Bridge  Permits 
Issuance,  Craven  County,  NC,  Due: 
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September  30, 1996,  Contact: 
Nicholas  L.  Graf  (919)  856-4356. 
EIS  No.  960380.  Final  EIS,  UAF,  AZ, 
Luke  Air  Force  Base,  Construction 
and  Operation  of  18-Hole  Golf 
Course,  In  a  Detention  Basin  to 
Prevent  Flood  Damage,  Dysart  Drain 
Improvement  Project,  Maricopa 
County,  AZ,  Due:  September  16. 
1996,  Contact:  Robert  Maxwell 
(602)  856-3817. 

Amended  Notices 

EIS  No.  960217.  Legislative  Draft,  AFS, 
CA,  Tahoe  National  Forest  and 
Portion  of  Plumas  and  EL  Dorado 
National  Forests,  Implementation, 
Twenty-Two  Westside  Rivers  for 
Suitability  and  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System,  Wild  and  Scenic  River 
Study,  Placer,  Nevada,  Sierra, 
Plumas,  EL  Dorado  and  Yuba 
Coimties,  CA,  Due:  September  09, 
1996.  Contact:  Phil  Homing  (916) 
478-6210.  Published  FR— 05-2- 
96 — Due  Date  Correction. 

EIS  No.  960268.  Draft  EIS.  USN,  FL,  VA. 
USS  SEA  WOLF  Submarine  Shock 
Testing,  Implementation,  located  in 
the  Offshore  Mayport,  FL  or 
Norfolk,  VA,  Due:  September  17, 
1996.  Contact:  Will  Sloger  (803) 
820-5797.  Published  FR— 06-14- 
96 — Review  Period  Reopened. 

EIS  No.  960287,  Draft  EIS,  TVA,  TN, 
GA,  MS.  VA.  AL.  KY.  NC.  Shoreline 
Management  Initiative:  An 
Assessment  of  Residential 
Shoreline  Development  Impacts  in 
the  Tennessee  Valley,  Mainstream 
Tennessee  River  and  Tributary 
Reservoirs  in  AL.  KY.  NC.  TN,  GA. 
MS  and  VA,  Due:  October  15,  1996, 
Contact:  Ronald  D.  Davis,  Sr.  (800) 
(800)  882-5263.  Published  FR  06- 
28-96 — Review  Period  Extended. 

Dated:  August  13, 1996. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  96-20947  Filed  8-15-96;  8:45  am) 

BILUNG  CODE  SS60-60-U 

[FRL -5554-1] 

Effluent  Guiaeiines  TasK  Force  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 
hold  a  meeting  to  discuss  the  Agency's 
Effluent  Guidelines  Program.  The 
meeting  is  open  to  the  pubUc. 


DATES:  The  meeting  will  be  held  on 
Tuesday,  September  17, 1996.  from  9:00 
a.m.  to  5:00  p.m..  and  Wednesday. 
September  18, 1996.  from  9:00  a.m.  to 
3:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Dupont  Plaza  Hotel.  1500  New 
Hampshire  Avenue.  NW,  Washington. 
D.C. 

FOR  FURTHER  INFORMATICS  CONTACT: 

Beverly  Randolph.  Office  of  Water 
(4303).  401  M  Street,  SW.  Washington. 
D.C.  20460;  telephone  (202)  260-5373, 

fax  (2071  2Rn-7iR'^ 

SUPPLEMEN/^APv  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policyand 
Technology  (NACEPT),  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  wfes  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
GuldeUnes  Program,  which  develops 
regulation  for  dischargers  of  industrial 
wastewater  pursuant  to  Title  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq:). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideline  regulations  currently  under 
development. 

The  meeting  will  be  open  to  the 
public.  Limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  vmtten 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  Beverly  Randolph  at  the 
above  address.  Comments  submitted  by 
September  13, 1996  will  be  considered 
by  the  Task  Force  at  or  subsequent  to 
the  meeting. 

Dated:  August  6, 1996. 
Beverly  Randolph. 

Designated  Federal  Official. 

[FR  Doc.  96-20956  Filed  8-15-96;  8:45  am) 

BILUNG  CODE  6S6C>   x  »* 


tFRL-5553-8] 

Gc-^e'''~''~ir~xa   i-Ci^'sor^  Co.TimineetO 
the  US  Reces^!at  veto  the  North 
American  Commission  on 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (PubUc  Law 
92-463).  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  Governmental  Advisory 
Committee  (NAG)  to  the  U.S. 
Government  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Cormnlttee  is  authorized 
under  Article  18  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  North  America  Free  Trade 
Implementation  Act.  Public  Law  103- 
182  and  is  directed  by  Executive  Order 
12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation".  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  a  group  of 
10  representatives  drawn  from  State, 
local,  and  tribal  governments. 

DATES:  The  Committee  will  meet  on 
September  25,  1996  from  8:30  a.m.  to 
5  p.m.  and  September  26.  from  8  a.m. 
to  2  p.m. 

ADDRESSES:  The  Claremont  Hotel.  2000 
Foiulh  Avenue,  Seattle,  Washington 
98121.  The  meeting  is  open  to  the 
public,  with  Umited  seating  on  a  first- 
come,  first-served  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Hardaker,  E)esignated 
Federal  Officer,  U.S.  EPA,  Office  of 
Cooperative  Environmental 
Management,  telephone  202-260-2477. 

Dated:  August  10, 1996. 
Robert  Hardaker, 

Designated  Federal  Officer,  National  Advisory 

Committee. 

[FR  Doc.  96-20952  Filed  8-15-96;  8:45  am] 
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[FRL-5553-7] 

National  Advisory  Committee  to  the 
U.S.  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 

.A.gency  (EPA), 

ACnOW:  Notice 


SUI>«MARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-463). 

the  I'  S  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee 
fNAC)  to  the  US.  Government 
Representative  to  the  North  American 
Clommission  on  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  US,  Environmental  Protection 
Agency  (EP.M  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  L'  S  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  .Article  17  of  the  North  American 
.'Kgreeraent  on  Environmental 
Cooperation.  North  America  Free  Trade 
Implementation  .\ct,  P.L,  103-182  and 
is  directed  by  Executive  Order  12915, 
entitled  "Federal  Implementation  of  the 
North  Amencan  Agreement  on 
Environmental  Cooperation".  The 
Committee  is  responsible  for  providing 
advice  to  the  US  Representative  on 
implementation  and  further  elaboration 
of  the  agreement. 

The  Committee  consists  of  14 
independent  representatives  drawn 
from  among  environmental  groups, 
business  and  industry,  public  policy 
organizations  and  educational 
institutions, 

DATES:  The  Committee  will  meet  on 
September  25,  1996  from  8:30  a.m.  to 
5:00  pm.  and  September  26,  1996  from 
8:00  a.m,  to  2:00  p.m. 

ADDRESSES:  The  Claremont  Hotel.  2000 

Fourth  .-Kvenue,  Seattle,  Washington 
98121  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Hardaker,  Designated  Federal 
Officer.  US  EP.-\,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated  ,'\ugust  10,  1996. 
Robert  Hardaker, 

Designated  Federal  Officer,  National  Advisory 

Committee 

|FR  Doc  96-20953  Filed  &-15-96;  8:45  am) 
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Notice  of  Availability,  Biological 
Cntena  Technical  Guidance  for 
Streams  and  Small  Rivers 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  action  aimounces  the 
availability  of  the  draft  document 
"Biological  Criteria:  Technical  Guidance 
for  Streams  and  Small  Rivers"  and  the 
Agency's  request  for  public  comment. 
This  document  should  be  used  in 
conjunction  with  the  "Rapid 
Bioassessment  Protocols  for  Use  in 
Streams  and  Rivers:  Benthic 
Macroin vertebrates  and  Fish,"  1989, 
EPA/440/4-89-001.  The  ptupose  of  this 
doctiment  is  to  help  States  develop  and 
use  biocriteria  for  stream  and  small  river 
surveys.  The  existing  approach  to  water 
resource  quality  assessment  will  be 
expanded  and  enhanced  by  adding 
biological  integrity  measurements  and 
criteria  to  the  physical  and  chemical 
parameters  now  used  for  ambient 
assessments.  The  objective  of  biocriteria 
and  the  Clean  Water  Act  is  to  restore 
and  maintain  the  physical  chemical  and 
biological  integrity  of  the  Nation's 
waters.  In  that  regard.  State  and  Tribal 
assessments  of  stream  and  small  river 
water  quality  will  be  expanded  and 
enhanced  so  that  better  management 
decisions  can  be  made.  Use  of  the 
technical  guidance  will  also  provide 
consistency  to  regional  databases  and 
promote  coordination  among  the  States 
and  Tribes. 

DATES:  All  comments  must  be 
postmarked  or  delivered  by  hand  by 
October  15, 1996.  No  facsimiles  (faxes) 
will  be  accepted. 

ADDRESSES:  Written  conunents  can  be 
sent  to  Biological  Criteria  Clerk,  Water 
Docket  MC— 4101;  Environmental 
Protection  Agency;  401  M  Street  S.W.; 
Washington  DC.  20460.  Comments 
should  be  accompanied  by  any 
references  cited.  It  is  requested  that  an 
original  and  3  copies  of  the  written 
comments  and  enclosures  be  submitted, 
A  copy  of  the  comments  and  supporting 
documents  are  available  for  review  at 
EPA's  Water  Docket  at  the  above 
address.  For  access  to  the  Docket 
materials,  call  (202)  260-3027  between 
9:00  a.m.  and  3:30  p.m.  for  an 
appointment. 

For  information  concerning  electronic 
availability,  see  SUPPLEMENTARY 
MF0RMAT10N. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Gibson,  jr..  Health  and 
Ecological  Criteria  Division,  Office  of 
Science  and  Technology  (Mail  Code 


4304),  Environmental  Protection 
Agency.  401  M  Street  S.W.,  Washington 
D.C,  20460  or  call  (202)  260-7580  or 
(410) 573-2618. 

SUPPLEMENTARY  INFORMATION:  To  obtain 

a  copy  of  the  document,  contact: 
National  Center  for  Environmental 
Publications  and  Information  (NCEPI): 
Copies  of  this  document  (Biological 
Criteria:  Technical  Guidance  for 
Streams  and  Small  Ravers,  EPA  822-B- 
94-001)  and  other  related  EPA 
publications  such  as  the  Rapid 
Bioassessment  Protocols  for  Use  in 
Streams  and  Rivers  (EPA/440/4-89-001) 
are  available:  (513)  489-8695,  FAX  (513) 
891-8695. 

EPA  Regional  Office  Libraries:  EPA 
has  10  Regional  Offices  around  the 
country,  each  with  a  publicly  accessible 
library  Copies  of  these  documents  can 
be  viewed  and  copied  at  these  EPA 
Regional  hbraries, 

Internet:  You  may  view  the  entire 
Federal  Register  Notice  that  describes 
this  notice  of  availability  at  http:// 
w^ww,epa,gov/EPA-WATER.  Comments 
may  also  be  submitted  electronically 
through  the  Internet  to:  OW- 
DOCKET@epamail.epa.gov,  Comments 
in  electronic  format  should  also  be 
identified  by  this  Federal  Register 
publication  date  and  title.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Background  Information 

In  1989,  the  Agency  began  expanding 
its  water  quality  as.sessment  procedures 
to  include  biological  water  quality 
criteria  in  addition  to  physical  and 
chemical  parameters.  This  information 
supplements  the  existing  chemical  and 
physical  based  measurements  and  water 
management  programs.  This  guidance 
document  establishes  the  first  combined 
surface  water  survey  protocol  and 
criteria  development  guidance  for  small 
streams  and  rivers.  This  guidance  is  a 
prototype  upon  which  others  will  be 
predicated,  but  with  obvious 
modifications  to  accommodate  the 
characteristics  of  each  particular  surface 
water  type.  Subsequent  guidance 
documents  addressing  both  survey 
techniques  and  cnteria  development 
will  be  written  for  lakes  and  reservoirs, 
estuarine  and  coastal  marine  waters, 
nvers,  wetlands,  and  possibly  coral 
reefs  in  approximately  this  order. 
Robert  Perciasepe, 
Assistant  Administrator  for  Water. 
[FR  Doc  96-20954  Filed  8-15-96;  8:45  am) 
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Oxytuels  Information  Needs 

AGENCY:  Environmental  Protection 

.Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
avai  lability  of  a  final  report  titled, 
Oxyfuels  Information  Needs  (EPA/600/ 
R-96/069),  developed  by  joint  effort  of 
the  U.S.  Environmental  Protection 
Agency's  (EPA)  Office  of  Research  and 
Development  (ORD),  Office  of  Air  and 
Radiation,  and  Office  of  Prevention, 
Pesticides,  and  Toxic  Substances.  The 
purpose  of  this  document  is  to  highlight 
the  types  of  information  needed  to 
improve  scientific  understanding  of  the 
environmental  risks  and  benefits  of 
oxygenated  gasoline  and  reformulated 
gasoline  (collectively  designated  as 
"oxyfuels")  in  relation  to  conventional 
fuels. 

DATES:  The  document  was  completed 
June  26, 1996. 

ADDRESSES:  Oxyfuels  Information  Needs 
is  available  via  the  Internet  on  the  ORD 
Home  Page  (http://wrww.epa.gov/ORD/ 
WebPubs/oxyfuels).  Interested  parties 
also  can  access  the  document 
electronically  on  the  Agency's  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  Technology  Transfer  Network 
(TTN)  Bulletin  Board  System  (BBS).  The 
telephone  number  for  the  TTN  BBS  is 
(919)  541-5742.  To  access  the  bulletin 
board,  a  modem  and  communications 
software  are  necessary.  The  foUowring 
parameters  on  the  communications 
software  are  required:  Data  Bits — 8; 
Parity— N;  and  Stop  Bits— 1.  If 
assistance  is  needed  in  accessing  the 
system,  call  the  help  desk  at  (919)  541- 
5384  in  Research  Triangle  Park,  NC. 

A  copy  of  the  report  is  also  available 
for  public  inspection  at  the  EPA  Library. 
EPA  Headquarters,  Waterside  Mall,  401 
M  Street,  SW.,  Washington.  DC.  EPA 
Library  hours  are  from  10  a.m.  until  2 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays. 

The  document  may  be  purchased 
from  the  National  Technical  Information 
Service  (NTIS)  by  calling  (703)  487- 
4650  or  sending  a  facsimile  to  (703) 
321-8547.  The  NTIS  order  number  for 
Oxyfuels  Information  Needs  is  PB96- 
190665 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Michael  Davis,  National  Center  for 
Environmental  Assessment  {MD-52), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone:  (919)  541-4162;  facsimile: 
(919)  541-1818;  e-mail: 
davis.jmichael@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  Questions 
have  been  raised  about  the  benefits  and 
risks  of  oxygenated  gasoline  and 
reformulated  gasoline  ("oxyfuels").  This 
document  highhghts  areas  of 
information  that  would  improve 
scientific  imderstanding  of  the  impacts 
of  these  fuels  on  the  environment  and 
pubhc  health.  It  emphasizes  the 
importance  of  obtaining  data  to  support 
quantitative  assessments  of  oxyfuels  in 
comparison  to  conventional  fuels.  In 
addition  to  providing  some  backgroimd 
information  and  outlining  a  general 
framework  for  comparative  risk 
assessments  of  fuels,  the  document 
briefly  summarizes  currently  available 
information  and  then  focuses  on  work 
that  is  now  underway  or  plaimed  and 
on  data  needs  that  remain  to  be  filled. 
It  is  intended  that  this  broad  statement 
of  information  needs  will  faciUtate  the 
identification  and  prioritization  of 
research  and  comparative  assessment 
efforts  on  oxyfuels  and  conventional 
fuels. 

Dated:  August  7, 1996. 

Joseph  K.  Alexander, 

Assistant  Administrator  for  Research  and 
Development. 

(PR  Doc.  96-20949  Filed  8-15-96;  8:45  am] 

BILUNG  CODE  6660-6(M> 

[OPPTS-44629;  FRL-5391-6] 

TSCA  Chemical  Testing,  Receipt  ot 
Test  Data 

AGENCY:  Environmental  F*rotection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
receipt  of  test  data  on  tertiary  amyl 
methyl  ether  (TAME)  (CAS  No.  994-05- 
8)  and  methyl  isobutyl  ketone  (CAS  No. 
108-10-1).  These  data  were  submitted 
pursuant  to  enforceable  testing  consent 
agreements/orders  issued  by  EPA  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-543B,  401  M  St.,  SW.,Washington.  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551;e-mail:TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 


will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

L  Test  Data  Submissions 

Test  data  for  tertiary  amyl  methyl 
ether  were  submitted  by  llie  American 
Petroleum  Institute  (API)  on  behalf  of 
the  Tertiary  Amyl  Methyl  Ether  (TAME) 
Consortium  pursuant  to  a  TSCA  section 
4  enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000  and  were 
received  by  EPA  on  July  11, 1996.  The 
submission  includes  two  final  reports 
entitled  (1)  "CHO/HGPRT  MutaUon 
Assay."  and  (2)  "Chromosome 
Aberrations  in  Chinese  Hamster  Ovary 
(CHO)  Cells."  This  chemical  is  widely 
seen  as  a  possible  additive  in  gasoUne. 

Test  data  for  methyl  isobutyl  ketone 
were  submitted  by  the  Chemical 
Manufacturers  Association  Ketones 
Panel  on  behalf  of  the  following 
sponsors:  Eastman  Chemical  Company, 
Exxon  Chemical  Company,  Hoechst 
Celanese  Chemical  Group,  Inc.,  Rhone    . 
Poulenc  Inc.,  Shell  Chemical  Company, 
and  Union  Carbide  Corporation.  Test 
data  were  submitted  pursuant  to  a  TSCA 
section  4  enforceable  testing  consent 
agreement/order  at  40  CFR  799.5000 
and  were  received  by  EPA  on  July  11, 
1996.  The  submission  includes  a  final 
report  entitled  "Methyl  Isobutyl  Ketone: 
A  Thirteen- Week  Schedule-Controlled 
Operant  Behavior  Study  in  the  Rat." 
This  chemical  is  widely  used  as  a 
solvent. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  pubfic  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (OPPTS-^4629).  This  record 
includes  copies  of  all  studies  reported 
in  this  notice.  The  record  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
hohdays,  in  the  TSCA  Nonconfidential 
Information  Center  (also  known  as  the 
TSCA  Pubhc  Docket  Office),  Rm.  B-607 
Northeast  Mall,  401  M  St.,  SW., 
Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects: 

Environmental  protection.  Test  data. 
Dated:  August  9, 1996. 

Frank  Kover, 

Acting  Director,  Chemical  Control  Division. 
Office  of  Pollution  Preventionand  Toxics. 

[PR  Doc.  96-20948  Filed  8-15-96;  8:45  am]  - 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  intormation  Collection 
Activities:  Submission  for  0MB  Review 

AGENCY:  Equal  Employment 

Opportunity  Commission. 

ACTION:  Notice  of  Extension  Request — 

No  Change. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  agencies  are 
required  to  submit  proposed 
information  collection  requests  to  OMB 
for  review  and  approval,  and  to  publish 
a  notice  in  the  Federal  Register 
notifying  the  public  that  the  agency  has 
made  such  a  submission.  The  EEOC  has 
requested  an  extension  of  an  existing 
collection  as  listed  below. 
ADDRESSES:  The  Request  for  Clearance 
(SF  831),  supporting  statement,  and 
other  documents  submitted  to  OMB  for 
review  may  be  obtained  from:  Margaret 
Ulmer  Holmes,  EEOC  Clearance  Officer, 
1801  L  Street,  NW.,  Room  2928, 
Washington  DC  20507 
FOR  FURTHER  INFORMATION  CONTACT: 
|(iac  hmi  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street,  NW.,  Room  9222,  Washington, 
DC  20507,  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 
SUPPLEMENTARY  INFORMATION: 

fvpe  of  Revwvv.  Extension — No 
f-.'iange. 

Collection  Title:  Equal  Employment 
Opportunity  Employer  Information 
Report  EEO-1  Instruction  Booklet. 

Form  Number:  Standard  Form  100. 

Frequency  of  Report:  Annually. 

Tyj)e  of  Respondent:  Private 
employers  with  100  or  more  employees 
and  some  federal  government 
contractors  and  first-tier  subcontractors 
with  50  or  more  employees. 

Standard  Industrial  Classification 
(SIC)  Code:  Multiple. 

Description  of  Affected  Public:  TND/ 
HHED  and  Farms  and  Businesses/INST. 

Responses:  126,700. 

Reporting  Hours:  463.700. 

Number  of  Forms:  1. 

Federal  Cost:  $809,000. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964.  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have  or 
are  being  committed  and  to  make 
reports  therefrom  as  required  by  the 
EEOC.  Pursuant  to  Title  29,  Chapter 
XIV.  Supart  B.  §  1602.7,  employers  in 
the  private  sector  with  100  or  more 
employees  and  some  federal  contractors 
with  50  or  more  employees  are  required 
to  submit  EEO-1  reports  annually.  The 
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EEO-1  data  collection  program  has 
existed  since  1966.  The  individual 
reports  are  confidential. 

EEO-1  -data  are  used  by  the  EEOC  to 
investigate  charges  of  employment 
discrimination  against  employers  in 
private  industry.  The  data  are  shared 
with  the  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  in  the 
U.S.  Department  of  Labor,  and  several 
other  federal  agencies.  Pursuant  to 
Section  709(d)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  EEO- 
1  data  are  also  shared  with  86  State  and 
local  Fair  Employment  Practices 
Agencies  (FEPAs). 

Burden  Statement:  The  estimated 
number  of  respondents  included  in  the 
aimual  EEO-1  survey  is  45,000  private 
employers.  The  estimated  number  of 
responses  per  respondent  is  between  2 
and  3  EEO-l  reports.  The  nimiber  of 
annual  responses  is  approximately 
126,700,  and  the  total  hours  of  annual 
burden  is  463,700.  The  estimated  total 
hours  of  annual  burden  is  substantially 
reduced  from  that  reported  in  the  most 
previous  EEO-1  OMB  Clearance 
Package.  The  reduction  of  64,800  aimual 
burden  hours  is  directly  linked  to  the 
ever  increasing  number  of  employers 
who  choose  to  submit  computer 
generated  reports. 

Dated:  August  7, 1996. 

For  the  Gonunission. 
Maria  Borrero, 
Executive  Director. 
[PR  Doc.  96-20878  Filed  8-15-96;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1130-DR] 

Pennsylvania;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  Commonwealth  of 

Pennsylvania  (FEMA-1130-DR),  dated 

July  26,  1996.  and  related 

determinations. 

EFFECTIVE  DATE:  July  26,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
26, 1996,  the  President  declared  a  major 


disaster  under  the  authority  of  the 
Robert  T  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in, 
certain  areas  of  the  Commonwealth  of 
Pennsylvania,  resulting  from  severe  storms, 
flooding  and  tornadoes  on  July  19,  1996,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  Commonwealth  of 
Pennsylvania. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  Public  Assistance  may  be 
designated  at  a  later  date,  if  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  PubUc  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Jack  Schuback  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of     » 
Pennsylvania  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

The  counties  of  Armstrong,  Blair,  Cambria, 
Clarion,  Clearfield,  Crawford,  Greene, 
Indiana,  Jefferson  and  Venango  for  Individual 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistemce  No. 
83.516,  Disaster  Assistance) 
James  L.  Witt, 
Director. 
(FR  Doc.  96-20936  Filed  8-15-96;  8:45  am) 

BILUNG  CODE  e718-02-P 


[FEMA-1131-DR] 

Wisconsin;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 
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SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-1131-DR),  dated  August  2, 
1996.  and  related  determinations. 
EFFECTIVE  DATE:  August  2.  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Rpsponse  and 
Recovery'  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  2,  1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.],  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  tornadoes,  severe  storms  and 
flooding  on  July  17  through  July  22,  1996,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Individual  Assistance  may 
be  added  at  a  later  date,  if  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  v»rill 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Richard  A.  Buck  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Fond  du  Lac  and  Green  Counties  for  Public 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt, 
Director. 
[FR  Doc.  96-20937  Filed  8-15-96;  8:45  am) 

BILLING  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-011375-025. 
Title:  Trans-Atlantic  Conference 

Agreement. 
Parties: 

Atlantic  Container  Line  AB 

Cho  Yang  Shipping  Co.  Ltd. 

Sea-Land  Service,  Inc. 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lijnen  BV 

Hapag-Lloyd  AG 

Mediterranean  Shipping  Co.,  S.A. 

DSR-Senator  Lines 

POL-Atlantic 

Orient  Overseas  Container  Line  (UK) 

Ltd. 
Transportacion  Maritima  Mexicana, 

S.A.  C.V. 
Neptime  Orient  Lines  Ltd. 
Hyimdai  Merchant  Marine  Co.,  Ltd. 
P&O  Containers  Limited 
Nippon  Yusen  Kaisha 
Tecomar  S.A.  de  C.V. 
Hanjin  Shipping  Co.,  Ltd. 
Synopsis:  The  proposed  amendment 
extends  the  individual  service 
contract  authority  of  the  Agreement 
for  one  year  commencing  on  January 
1, 1997,  and  terminating  on  December 
31,  1997. 

Agreement  No.:  203-011550. 
Title:  ABC  Discussion  Agreement. 
Parties: 

Aruba  Bonaire  Curacao  Liner 

Association 
Evergreen  Marine  Corp.  (Taiwan)  Ltd. 
Synopsis:  The  proposed  Agreement 
permits  the  parties  to  meet,  exchange 
information,  discuss  their  separate 
tariffs,  general  rate  levels,  service 
items,  rules  and  service  contracts, 
charges,  classifications,  practices, 
terms,  conditions  and  rules  and 


regulations  applicable  to 
transportation  in  the  trade  between 
ports  in  the  contiguous  United  States 
and  ports  in  Aruba,  Bonaire  and 
Curacao,  Netherlands  Antilles. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  13, 1996. 
Joseph  C  Polking, 
Secretory. 

|FR  Doc.  96-20909  Filed  8-15-96;  8:45  am] 
BILLING  cooE  crao-oi-M 


Security  tor  the  Protectic-  of  f^e 
Public  Inoemnificatior  o*  Passengers 
fc  Nonperformance  o'  TransDotation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  §  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

West  Travel,  Inc.  (d/b/a  Alaska 
Sightseeing/Cruise  West),  4th  & 
Battery  Building,  Suite  700,  Seattle, 
Washington  98121-1438 

Vessel:  SPIRIT  OF  ENDEAVOUR 
Dated:  August  13,  1996. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  96-20908  Filed  8-15-96;  8:45  am) 

BILLING  COOE  S73(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Change  m  Banx  Contro:  Notices, 
Acquisitions  of  Shares  o*  Banks  or 
Bank  Holding  Companies 

The  nouucants  listed  Delow  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
-U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
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Governors.  Comments  must  be  received 
not  later  than  September  n    1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480; 

I   Mark  Tbomos  Olson,  Starbuck, 
Minnesota;  to  acquire  an  additional  27.4 
percent  of  the  voting  shares  of  Starbuck 
Bancshares,  Inc..  Starbuck,  Miiuiesota. 
and  thereby  indirectly  acquire  First 
National  Bank  of  Starbuck.  Starbuck, 
Minnesota 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Biiming, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  CeJifomia 
94105): 

1.  Mutual  Series  Fund,  Inc.,  Short 
Hills.  New  Jersey,  to  acquire  up  to  24.9 
percent  of  the  voting  shares  of  Monarch 
Bancorp.  Laguna  Niguel,  California,  and 
thereby  indirectly  acquire  Monarch 
Bank.  Lagima  Niguel.  California,  and 
Western  Bank.  Los  Angeles,  California. 
Comments  must  be  received  not  later 
than  .August  30.  1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  12.  1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-20905  Filed  8-15-96;  8:45  ami 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Hsted  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 


nonbanldng  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  9, 
1996. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105; 

1.  Keystone  Financial,  Inc., 
Harrisburg,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Keystone 
National  Bank,  Lancaster,  Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  12, 1996. 
Jennifer  J.  Johnson 
Deputy  Secretary  of  the  Board 
[FR  Doc.  96-20904  Filed  8-15-96;  8:45  am] 
BILUNO  COOE  aZKMI-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are  engage 
in  Permissible  Nonbanking  Activities 

Barclays  PLC  and  Barclays  Bank,  PLC, 
both  of  London,  England  (together, 
"Notificants"),  have  applied  for  Board 
approval  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  §  1843(c)(8))  ("BHC  Act")  and 
section  225.23(a)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a))  to 
engage  de  novo  through  their  indirect 
wholly-owned  subsidiary,  BZW 
Securities  Inc.,  New  York,  New  York 
("Company"),  in  the  following 
nonbanking  activities; 

(1)  making,  acquiring,  servicing  and 
arranging  for  the  purchase  and  sale  of 
loans  and  other  extensions  of  credit; 

(2)  underwriting  and  dealing  to  a 
limited  extent  in  all  types  of  equity 
securities  that  a  state  member  bank  may 
not  imderwrite  and  deal  in  ("bank- 


ineligible  securities"),  except  owTiership 
interest?  in  open-end  investment 
companies; 

(3)  acting  as  agent  in  the  private 
placement  of  all  types  of  securities; 

(4)  buying  and  selling  all  types  of  debt 
and  equity  securities  on  the  order  of 
customers  as  "riskless  principal";  and 

(5)  executing  and  clearing,  executing 
without  clearing,  clearing  without 
executing,  and  providing  related 
advisory  services  with  respect  to  futures 
and  options  on  futures  on  financial  and 
nonfmancial  commodities.  Company 
would  engage  m  the  proposed  activities 
on  a  worldwide  basis. 

The  Board  previously  has  determined 
that  each  of  the  proposed  activities  is 
closely  related  to  banking.  See.  e.g.,  12 
CFR  225.25(b)(1); /.P.  Morgan  &  Co. 
Incorporated,  et.  ai,  75  Federal  Reserve 
Bulletin  192  (1989)  (underwriting  and 
dealing  in  all  types  of  equity  securities) 
["Morgan  Order'  ]:  Bankers  Trust  New 
York  Corp..  75  Federal  Reserve  Bulletin 
829  (1989)  (acting  as  private  placement 
agent);  The  Bank  of  New  York 
Company,  Inc..  82  Federal  Reserve 
Bulletin  —  (Order  dated  June  10,  1996) 
(acting  as  riskless  principal);  J. P. 
Morgan  &■  Co.  Incorporated.  80  Federal 
Reserve  Bulletin  151  (1994)  (executing, 
clearing,  and  offering  advisory  services 
with  respect  to  futures  and  options  on 
futures  on  commodities).  Except  as 
noted  below,  Notificants  would  conduct 
these  activities  in  accordance  with 
Regulation  Y  and  the  Board's  prior 
orders  involving  these  activities. 

In  conjunction  with  the  proposal, 
Notificants  have  sought  relief  from  two 
of  the  conditions  established  by  the 
Board  in  permitting  nonbank 
subsidiaries  of  a  bank  holding  company 
("Section  20  subsidiaries")  to 
underwrite  and  deal  in  bank-ineligible 
securities  and  from  a  commitment  that 
the  Board  has  relied  upon  in  authorizing 
bank  holding  companies  to  engage  in 
riskless  principal  activities.  Specifically, 
notificants  have  asked  for  relief  from  the 
prohibition  on  personnel  interlocks 
between  a  Section  20  subsidiary  and 
any  of  its  bank  or  thrift  affiliates 
("affiliated  banks")  and  the  restriction 
on  cross-marketing  and  agency  activities 
by  affiliated  banks  on  behalf  of  a  Section 
20  subsidiary.  They  also  have  asked  to 
be  relieved  from  the  prohibition  on  bank 
holding  companies  acting  as  riskless 
principal  for  registered  investment 
company  securities. 

In  its  orders  authorizing  bank  holding 
companies  to  imderwrite  and  deal  in 
bank-ineligible  securities  ("Section  20 
Orders"),  the  Board  previously  has 
relied  upon  the  condition  that  there  be 
no  officer,  director,  or  employee 
interlocks  between  the  Section  20 
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subsidiary  and  any  of  its  affiliated 
banks.  In  the  past,  the  Board  has  granted 
limited  exceptions  to  this  condition  to 
permit  (a)  two  non-officer,  directors  of 
the  Section  20  subsidiary  to  serve  as 
non-officer,  directors  of  the  affiliated 
banks;  (b)  one  officer  of  the  Section  20 
subsidiary  to  serve  as  an  officer  of  an 
affiliated  bank;  and  (c)  limited  numbers 
of  employees  of  foreign  subsidiaries  of 
a  bank  to  serve  also  as  employees  of  the 
Section  20  subsidiary.  See.  e.g., 
KeyCorp,  82  Fed.  Res.  Bull.  359  (1996); 
The  Chase  Manhattan  Corp..  80  Federal 
Reserve  Bulletin  731  (1994). 

Notificants  have  requested  that  the 
Board  allovtr  (a)  unlimited  director 
interlocks  so  long  as  a  majority  of  the 
board  of  Company  would  not  be 
composed  of  persons  who  are  directors, 
officers,  or  employees  of  any  affiUated 
bank,  branch,  or  agency;  and  (b)  up  to 
five  officers  of  a  branch  or  agency  to 
serve  as  officers  of  Company  provided 
that  such  officers  would  not  be 
managers  of  a  branch  and  that  such 
officers  would  not  be  the  chief  executive 
officer  of  Company  or,  as  officers  of 
Company,  be  responsible  for  its 
activities  as  underwriter  or  dealer  in 
bank-ineligible  securities.  Notificants 
contend  that  these  interlocks  would  not 
result  in  any  lessening  of  the  insulation 
of  the  affiliated  banks  from  the  Section 
20  subsidiar\-  and  would  improve 
effective  and  efficient  management  of 
Notificants'  affiliates. 

The  Board's  Section  20  Orders  also 
prohibit  an  affiliated  bank  from  acting 
as  agent  for.  or  engaging  in  marketing 
activities  on  behalf  of,  a  Section  20 
subsidiary.  See,  e.g.,  Morgan  Order. 
Notificants  request  that  this  prohibition 
be  modified  to  permit  Notificants' 
affiliated  banks  and  U.S.  branches  and 
agencies  to  act  as  agent  for  and  engage 
in  marketing  activities  on  behalf  of 
Company  to  persons  who  would  qualify 
as  "accredited  investors"  under 
Securities  and  Exchange  Commission 
Regulation  D  (17  CFR  §  230.501). 

Notificants  maintain  that  the    - 
requested  modification  would  not  result 
in -any  adverse  effects,  such  as  increased 
customer  confusion  or  lessening  the 
insulation  of  insured  banks  and  deposit- 
taking  offices  from  the  imdervmting  and 
dealing  activities  of  the  Section  20 
subsidiary,  because  other  regulatory  and 
statutory  restrictions  would  remain  in 
place  to  prevent  such  effects.  Notificants 
also  contend  that  the  cross-marketing 
and  agency  prohibition  disserves 
customers,  who  are  prevented  from 
learning  about  products  and  services 
just  because  they  are  offered  by  a 
section  20  subsidiary.  Notificants 
further  note  that  the  Board  previously 
has  permitted  other  limited  cross 


marketing  activities.  See,  e.g.,  Letter 
Interpreting  Section  20  Orders,  81 
Federal  Reserve  Bulletin  198  (1995) 
(permitting  cross-marketing  of  bank- 
eligible  securities):  BankAmerica 
Corporation,  80  Federal  Reserve 
Bulletin  1104  (1194)  (permitting 
Regulation  K  subsidiaries  of  a  domestic 
bank  to  market,  subject  to  certain 
conditions,  the  services  and  securities  of 
their  Section  20  subsidiary). 

Finally,  in  authorizing  bank  holding 
companies  to  engage  in  riskless 
principal  activities  imder  section  4(c)(8) 
of  the  BHC  Act,  the  Board  has  rehed  on 
a  conunitment  that  the  bank  holding 
company  not  act  as  riskless  principal  for 
registered  investment  compiany 
securities  or  for  any  securities  of 
investment  companies  that  are  advised 
by  the  bank  holding  company. 
Notificants  seek  a  limited  modification 
of  this  restriction  to  permit  Company  to 
act  as  riskless  principal  in  transactions 
involving  securities  of  all  registered 
investment  companies,  other  than 
investment  companies  advised  by 
Notificants  or  any  of  their  affiliates.  The 
Board  also  has  before  it  proposals  from 
other  bank  holding  companies  to  engage 
in  this  riskless  principal  activity.  See  61 
Federal  Register  31,942  (1996);  id.  at 
37,480. 

In  publishing  this  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  the  issues  raised  by  the 
notice.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  parties  on  the  issues 
presented  and  does  not  represent  a 
determination  by  the  Board  that  the 
proposal  meets,  or  is  likely  to  meet,  the 
standards  of  the  BHC  Act. 

Notificants'  proposal  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  of  New  York  and  the 
offices  of  the  Board  in  Washington,  D.C. 
Inteiested  persons  may  express  their 
views  on  the  proposal  in  writing, 
including  on  whether  the  proposed 
activities  "can  reasonably  be  expected 
to  produce  benefits  to  the  pubhc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  12  U.S.C.  § 
1843(c)(8).  Any  request  for  a  hearing  on 
this  notice  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  vmtten  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  notice  must 
be  received  not  later  than  August  30, 
1996,  at  the  Reserve  Bank  indicated  or 
to  the  attention  of  Wilfiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551, 

Board  of  Goveraore  of  the  Federal  Reserve 
System.  August  12, 1996. 

Jennifier  |.  Johnson 

Deputy  Secretary  of  the  Board 

(PR  Doc.  96-20902  Filed  8-15-96;  8:45-am) 

BILLMQ  CODE  621fr«1-F 


Notice  of  Proposals  to  Engage  <r 
Permissible  Nonbankmg  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nc 
Activities 


J  n  n  r-,;^  - 


Da-H>nc 


The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  votijig  seciuities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  hsted  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  iii  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  30.  1996, 

A.  Federal  Reserve  Bank  of  New 
York  (Chnstopher  J.  McCurdy,  Senior 
\ire  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

].  The  Chase  Manhattan  Corporation, 
New  York.  New  York;  and  Mellon  Bank 
Corporation.  Pittsburgh,  Pennsylvania; 
to  acquire  through  their  joint  venture, 
ChaseMellon  Shareholder  Services, 
L.L.C..  Ridgefield  Park,  New  Jersey,  the 
stock  transfer  business  of  Wells  Fargo 
Bank.  .N.A..  San  Francisco,  California, 
and  certain  affiliated  baiiks  and  thereby 
to  engage  in  trust  company  activities 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  12,  1996. 
leimifiBr  I.  )ohiuon 
Deputy  Secretary  of  the  Board 
IFR  Doc.  96-20903  Filed  8-1S-96;  8:45  am] 

BILLINQ  CODE  S21(M>VF 


FEDERAL  TRADE  COMMISSION 
[Flte  No.  942-3332] 

RBR  Productions,  Inc.,  Richard 
Rosentjerg;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Ridgefield,  New  Jersey-based  beauty 
salon  products  supplier  from  making 
specific  misrepresentations  about  the 
safety  of  its  disinfectant  products  and 
would  require  the  firm  to  have  evidence 
to  back  certain  other  human  safety  and 
environmental  benefit  claims.  The 
consent  agreement  settles  allegations 
stemmmg  from  advertising  and 
promotionai  materials  for  RBR's 
disinfectants,  "Let's  Dance"  and  "Let's 
Touch."  touted  as  non-toxic  or  non- 
corrosive  to  skin  and  eyes,  and  for  its 
"Let's  Go"  drying  spray. 
DATES:  Comments  must  be  received  on 
or  before  October  15,  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 


Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Peeler,  Federal  Trade  Commission,  6th 
and  Petmsylvania  Avenue,  NW,  S— 4002, 
Washington.  DC  20850.  (202)  326-3090. 
Janet  Evans,  Federal  Trade  Commission. 
6th  and  Pennsylvania  Avenue,  NW,  S- 
4002,  Washington,  DC  20850.  (202)  326- 
2125. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 13  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordimce  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  RBR 
Productions,  Inc.,  a  corporation,  and 
Richard  Rosenberg,  individually  and  as 
an  officer  and  director  of  said 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents, 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  fi^m  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
RBR  Productions,  Inc.,  by  its  duly 
authorized  officer,  and  Richard 
Rosenberg,  individually  and  as  an 
officer  and  director  of  said  corporation, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  RBR 
Productions,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey,  with  its  office  and 
principal  place  of  business  located  at 
1010  Hoyt  Avenue,  Ridgefield,  New 
Jersey  07657.  From  time  to  time.  RBR 
Productions,  Inc.  does  business  under 
the  name  of  Isabel  Cristina  Beauty  Care 
Products. 

Proposed  respondent  Richard 
Rosenberg  is  an  officer  and  director  of 
RBR  Productions,  Inc.  He  formulates, 
directs,  and  controls  the  poficies,  acts, 
and  practices  of  said  corporation  and 


his  office  and  principal  place  of 
business  is  the  same  as  that  of  said 
corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondents  waive: 
(a)  Any  further  procedural  steps; 
fb)  The  requirement  that  the 

Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act, 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding;  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  bv  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
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service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  ser\'ice  The  complaint  may 
be  used  m  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  varv  or  contradict  the 
terms  of  the  order 

7  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fuUv  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  tliis  Order: 

1.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  upon  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results; 

2.  "Volatile  organic  compound" 
("VOC")  shall  mean  any  compound  of 
carbon  which  participates  in 
atmospheric  photochemical  reactions  as 
defined  by  the  U.S.  Environmental 
Protection  Agency  at  40  C.F.R. 
§51.100(s),  and  as  subsequently 
amended.  When  the  final  rule  was 
promulgated,  57  Fed.  Reg.  3941 
(February  3,  1992),  the  EPA  definition 
excluded  carbon  monoxide,  carbon 
dioxide,  carbonic  acid,  metallic  carbides 
or  carbonates,  ammonium  carbonate  and 
certain  listed  compounds  that  EPA  has 
determined  are  of  negligible 
photochemical  reactivity. 

I 

It  is  ordered  that  respondents,  RBR 
Productions.  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Richard  Rosenberg,  individually 
and  as  an  officer  and  director  of  said 
corporation,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
labeling,  advertising,  promotion, 
offering  for  sale.  sale,  or  distribution  of 
Let  s  Dance  and  Let's  Touch 
disinfectants,  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 


Trade  Commission  .\ct.  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directiv  or  b\ 
implication,  that; 

A  Let  s  Dance  concentrate  is  non- 
corrosive  to  skin  or  eyes,  non-toxic,  or 
does  not  pose  a  risk  of  adverse  health 
effects; 

B.  Let's  Touch  concentrate  is  non- 
toxic or  does  not  pose  a  risk  of  adverse 
health  effects;  or 

C.  Let's  Dance  and  Let's  Touch  use 
dilutions  are  classified  as  non-toxic 
imder  the  Federal  Hazardous 
Substances  Act  regulations. 

n 

It  is  further  ordered  that  respondents, 
RBR  Productions,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Richard  Rosenberg,  individually 
and  as  an  officer  and  director  of  said 
corporation,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division,  or  other  device: 

A.  In  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  Let's  Dance  and  Let's 
Touch  disinfectants,  in  or  affecting 
commerce,  as  "commerce"  is  defined'in 
the  Federal  Trade  Commission  Act,  do 
forthvdth  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  implication,  that: 

1.  Let's  Dance  or  Let's  Touch  use 
dilutions  are  non-toxic  or  do  not  pose  a 
risk  of  adverse  health  effects; 

2.  Let's  Dance  or  Let's  Touch 
concentrates  or  use  dilutions  are  less 
toxic  than  quaternary  ammonium 
compound  disinfectants  or  any  other 
disinfectant  or  product; 

3.  Let's  Dance  is  biodegradable; 

4.  Let's  Dance  is  safe  for  the 
environment  after  ordinary  use;  and 

B.  In  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  Let's  Go  spray  or  any 
other  product  containing  any  volatile 
organic  compound,  through  the  use  of 
such  terms  as  "environmental  formula," 
"environmental  formula,  &w)n  free, 
ozone  fiiendly,"  "environmental 
formula,  will  not  harm  the  ozone, 
contains  no  freon,  chloroQuorocarbons, 
methylene  chloride,  or  1,1,1- 
trichloroethane,"  or  any  other  term  or 
expression,  that  any  such  product  will 
not  harm  the  environment;  and 

C.  In  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  disinfectant  or 
aerosol  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 


forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  impUcation,  that  such  product  will 
offer  any  absolute  or  comparative 
health,  safety,  or  environmental  benefit; 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reUable 
evidence  that  substantiates  the 
representation,  which  when  appropriate 
must  be  competent  and  reUable 
scientific  evidence. 

m 

A.  It  is  further  ordered  that 
respondents,  RBR  Productions,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Richard  Rosenberg, 
individually  and  as  an  officer  and 
director  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labeUng, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
package,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  fixim  misrepresenting, 
in  any  manner,  directly  or  by 
imphcation,  the  extent  to  which: 

(1)  any  such  product  or  package  is 
capable  of  being  recycled;  or, 

(2)  recycling  collection  programs  for 
such  product  or  package  are  available. 

B.  Provided,  however,  respondents 
will  not  be  in  violation  of  Part  III.  A(2) 
of  this  Order,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale  or  distribution  of  any  aluminum 
aerosol  can,  if  it  truthfully  represents 
that  such  package  is  recyclable, 
provided  that: 

(1)  respondent  discloses  clearly, 
prominently,  and  in  close  proximity  to 
such  representation: 

(a)  that  such  packaging  is  recyclable 
in  the  few  communities  with  recycling 
collection  programs  for  alimiinum 
aerosol  cans;  or 

(b)  the  approximate  number  of  U.S. 
communities  with  recycling  collection 
programs  for  such  alimiinimi  aerosol 
cans;  or 

(c)  the  approximate  percentage  of  U.S. 
communities  or  the  U.S.  population  to 
which  recycling  collection  programs  for 
such  aluminum  aerosol  cans  are 
available. 

For  the  purposes  of  this  Order,  a 
disclosure  elsewhere  on  the  product 
package  shall  be  deemed  to  be  "in  close 
proximity"  to  such  representation  if 
there  is  a  clear  and  conspicuous  cross- 
reference  to  the  disclosure.  The  use  of 
an  asterisk  or  other  symbol  shall  not 
constitute  a  clear  and  conspicuous 
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cross-reference.  A  cross-reference  shall 
be  deemed  clear  and  conspicuous  if  it 
IS  of  sufficient  prominence  to  be  readily 
noticeable  and  readable  bv  the 
prospective  purchaser  when  examining 
the  part  of  the  package  on  which  the 
representation  appears. 

IV 

It  IS  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  anv  representauon  covered  by  this 
Order,  respondents,  or  their  successors 
or  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  or  its  staff  for 
inspection  and  copying: 

A.  Ail  materials  tnat  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demon.strations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  quaUfy,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers  and 
complaints  or  inquiries  from 
governmental  organizations. 


It  IS  further  ordered  that  respondent 
RBR  FrcKiuctions.  Inc.  shall  distribute  a 
copv  of  this  Order  to  each  of  its 
operating  divisions  and  to  each  of  its 
officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation 
and  placement  of  advertisements, 
promotional  materials,  product  labels  or 
other  such  sales  materials  covered  by 
this  order. 

VI 

It  IS  further  ordered  that  respondent 
RBR  Productions,  Inc.,  its  successors 
and  assigns,  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporation  such  as  a  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  under  this 
Order. 

VII 

It  :s  further  ordered  that  respondent 
Richard  Rosenberg  shall,  for  a  period  of 
five  (5)  years  from  the  date  of  entry  of 
this  Order,  notify  the  Commission 
within  thirty  (30)  days  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  any  new  business  or  employment. 
Each  notice  of  affiliation  with  any  new 
business  or  employment  shall  include 
respondent's  new  business  address  and 


telephone  number,  and  a  statement 
describing  the  nature  of  the  business  or 
employment  and  his  duties  and 
responsibilities. 

vni 

It  is  further  ordered  that  this  Order 
will  terminate  twenty  years  from  the 
date  of  its  issuance,  or  twenty  years 
from  the  most  recent  date  that  the 
United  States  or  the  Federal  Trade 
Commission  files  a  complaint  (with  or 
VNdthout  an  accompanying  consent 
decree)  in  federal  court  alleging  any 
violation  of  the  order,  whichever  comes 
later;  provided,  however,  that  the  filing 
of  such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 
Provided  further,  that  if  such  complaint 
is  dismissed  or  a  federal  court  rules  that 
the  respondent  did  not  violate  any 
provision  of  the  Order,  and  the 
dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

IX 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  a^«ement,  subject  to  final 
approval,  to  a  proposed  consent  order 
fi-om  respondents  RBR  Productions. 
Inc..  ("RJ3R")  a  New  Jersey  corporation, 
and  Richard  Rosenberg,  an  officer  of 
RBR. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 


withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  concerns  representations  for  the 
following  RBR  products  designed  for 
use  in  beauty  salons;  Let's  Dance,  a 
concentrated  tuberculocidal  disinfectant 
containing  o-phenylphenol,  paratertiary 
amvlphenol  and  phosphoric  acid;  and 
Let's  Touch,  a  concentrated 
tuberculocidal  disinfectant  product 
containing  o-phenylphenol.  The 
complaint  charges  that  respondents' 
advertising  represented  Let's  Dance 
concentrate  is  non-corrosive  to  skin  and 
eyes,  non-toxic,  and  does  not  pose  a  risk 
of  adverse  health  effects;  that  Let's 
Touch  concentrate  is  non-toxic  and  does 
not  pose  a  risk  of  adverse  health  effects; 
and  that  Let's  Dance  and  Let's  Touch, 
when  diluted  for  use.  are  classified  as 
non-toxic  under  the  Federal  Hazardous 
Substances  Act  regulations.  The 
complaint  alleges  that  these  claims  are 
false  and  unsubstantiated.  The 
complaint  also  alleges  that  respondents' 
advertising  represented  without 
adequate  substantiation  that  Let's  Dance 
and  Let's  Touch,  when  diluted  for  use, 
are  non-toxic  and  do  not  pose  a  risk  of 
adverse  health  effects;  that  Let's  Dance 
and  Let's  Touch  are  three  to  five  times 
less  toxic  than  quaternary  aluminimi 
compound  disinfectants;  that  Let's 
Dance  is  safe  for  the  envirorunent  after 
ordinary  use;  and  that  Let's  Dance  wdll 
completely  break  down  and  return  to 
nature — j'.e.,  decompose  into  elements 
found  in  nature — within  a  reasonably 
short  period  of  time  after  customar)' 
disposal. 

Additional  charges  in  the 
Commission's  complaint  concern  Let's 
Go,  a  nail  glue  drying  spray  containing 
volatile  organic  chemicals  and  packaged 
in  an  aluminum  aerosol  can.  The 
complaint  alleges  that  respondents' 
advertising  represented  that  Let's  Go's 
aluminum  aerosol  can  is  recyclable.  The 
complaint  charges  that  this  claim  is 
false  and  unsubstantiated  because, 
while  the  Let's  Go  aluminum  aerosol 
can  is  capable  of  being  recycled,  only  a 
few  collection  facilities  accept 
aluminum  aerosol  cans  for  recycling. 
Finally,  the  complaint  alleges  that 
respondents'  advertising  represented, 
widiout  adequate  substantiation,  that 
Let's  Go  spray  does  not  contain  any 
ingredients  that  harm  or  damage  the 
environment. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  in  the  future.  Part  I  of  the  proposed 
order  would  prohibit  respondents  from 
misrepresenting  that  Let's  Dance 
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concentrate  is  non-corrosive  to  skin  or 
eyes,  non-toxic,  or  does  not  pose  a  nsic 
of  adverse  health  effects,  that  Lets 
Touch  concentrate  is  non-toxic  or  does 
not  pose  a  risk  of  adverse  health  effects; 
or  that  Let's  Dance  and  Let's  Touch  use 
dilutions  are  classified  as  non-toxic 
under  the  Federal  Hazardous 
Substances  Act  regulations. 

Part  11.  A  of  the  proposed  order  would 
require  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  for  any  representation  that 
Let's  Dance  or  Let's  Touch  use  dilutions 
are  non-toxic  or  do  not  pose  a  risk  of 
adverse  health  effects;  that  Let's  Dance 
or  Let's  Touch  concentrates  or  use 
dilutions  are  less  toxic  than  quaternary 
ammonium  compound  disinfectants  or 
any  other  disinfectant  or  product;  that 
Let's  Dance  is  biodegradable;  or.  that 
Let's  Dance  is  safe  for  the  environment 
after  ordinary  use.  Part  II.B  of  the 
proposed  order  would  require 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  for  any 
representation,  through  the  use  of  such 
terms  as  "environmental  formula," 
"environmental  formula,  freon  free, 
ozone  friendly,"  "enviroimiiental 
formula,  will  not  harm  the  ozone, 
contains  no  freon,  chlorofluorocarbons, 
methylene  chloride,  or  1,1,1- 
trichloroethane,"  or  any  other  term  of 
expression,  that  Let's  Go  spray  or  any 
other  product  containing  any  volatile 
organic  compound  will  not  harm  the 
environment.  Part  II.C  of  the  proposed 
order  would  require  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  for  a 
representation  that  any  disinfectant  or 
aerosol  product  will  offer  any  absolute 
or  comparative  health,  safety,  or 
environmental  benefit. 

Part  III.  A  of  the  proposed  order  would 
prohibit  misrepresentations  of  the 
extent  to  which  any  product  or  package 
is  capable  of  being  recycled;  or  the 
extent  to  which  recycling  collection 
programs  for  such  product  or  package 
are  available.  Part  III.B  of  the  order  gives 
examples  of  representations  that  would 
not  violate  part  III. A. 

Parts  IV  tnrough  IX  are  standard 
provision^  requiring  retention  of  certain 
records,  distribution  of  the  order  to 
certain  persons,  notification  to  the 
Commission  of  changes  in  corporate 
structure  or  of  employment  of  the 
individual  respondent,  termination  of 
the  order  and  filing  of  compliance 
reports. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  to 


constitute  an  official  interpretation  of 

the  agreement  and  proposed  order  or  to 

modify  in  any  w^ay  their  terms. 

Beniamin  I.  Bennan, 

Acting  Secretary. 

(FR  Doc.  96-20919  Filed  8-15-96;  8:45  am] 

BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Availability  of  Consumer  Assessment 
of  Health  Plans  Study  Draft 
Questionnaires  for  Review 

agency:  Agency  for  Health  Care  PoUcy 

and  Research,  HHS. 

ACTION:  Notice  of  availability. 

summary:  The  Agency  for  Health  Care 
PoUcy  and  Research  (AHCPR) 
announces,  for  review,  the  availability 
of  draft  questioimaires  on  consumer 
assessments  of  health  plans  and 
services,  which  are  being  developed 
under  cooperative  agreements  between 
Research  Triangle  Institute,  Harvard 
University,  and  the  RAND  Corporation 
in  cooperation  with  AHCPR.  The 
Consumer  Assessment  of  Health  Plans 
Study  is  being  conducted  to  assist 
consumers  in  selecting  high-quality 
health  plans  and  appropriate  services. 
Comments  will  be  considered  in 
developing  the  final  questionnaires,  but 
they  will  not  be  responded  to 
individually. 

DATES:  Conmients  must  be  postmarked 
by  September  13,  1996. 
SUPPLEMENTARY  INFORMATION:  The 
Consumer  Assessment  of  Health  Plans 
Study  (CAHPS)  is  a  5-year  project 
designed  to:  (1)  Develop  and  test  survey 
instruments  vdth  which  to  obtain 
assessments  of  health  plans  and  services 
from  consumers.  (2)  produce  easily 
understandable  reports  for 
communicating  survey  information  to 
consimiers,  and  (3)  evaluate  the 
usefulness  of  these  reports  for 
consumers  in  selecting  health  care  plans 
and  services.  The  goal  of  CAHPS  is  to 
help  consumers  identify  the  best  health 
care  plans  and  services  for  their  needs. 

Request  for  Draf^  Questionnaires 

The  draft  questionnaires  and  related 
materials  can  be  obtained  from  the 
AHCPR  Publications  Clearinghouse  (at 
1-800-358-9295)  by  requesting 
publication  number  96-R-114. 
Instructions  for  submitting  comments 
are  included  in  the  package  of  draft 
questionnaires  and  related  materials. 


AHCyR  Contact  PerM)n 

Programmatic  information  is  available 
from  Diane  Dwyer,  Center  for  Quality 
Measurement  and  Improvement, 
AHCPR,  at  301-594-1349  extension 
1302. 

Dated:  August  9, 1996. 
Qifion  R.  Gaus, 
Administrator. 
(FR  Doc.  20967  Filed  8-15-96;  8:45  am] 

BILUNQ  CODE  416fr-eO-M 


Centers  fo^  Disease  Control  and 

^''evention 


A  n  n  o  I 


;emfcnl  No  7041 


Draft  Program  Announcement  and 
Availability  of  Funds  tor  Fiscal  Year 
"'997  Cooperative  Ag'-eements  for 
Commun;ty-Based  H^^^^an 
immunooefiCiency  V:rjj.  (HIV) 
Prevention  Projects 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services. 
ACTION:  Request  for  comments. 

SUMMARY:  CDC  is  preparing  to  announce 
the  availabihty  of  fiscal  year  (FY)  1997 
funds  to  support  HIV  prevention 
projects  for  minority  and  other 
community-based  organizations  (CBOs). 
This  program  will  assist  the  Nation's 
disease  prevention  efforts  by  providing 
assistance  to  CBOs  in  developing  and 
implementing  effective  commimity- 
based  HIV  prevention  programs  and 
promoting  collaboration  and 
coordination  of  HIV  prevention  efforts 
among  CBOs  and  local  activities  of  HIV 
prevention  service  agencies,  public 
agencies  including  local  and  State 
health  departments  (and  HIV  prevention 
community  planning  groups],  substance 
abuse  agencies,  educational  agencies, 
criminal  justice  systems,  and  affiUates 
of  national  and  regional  organizations. 
Because  of  the  unique  nature  of  this 
program,  CDC  invites  comments  from 
organizations  and  individuals  on  the 
draft  of  this  announcement.  Based  on 
comments  received,  the  final 
announcement  is  expected  to  be 
published  in  September  1996. 
DATES:  Written  comments  to  this  notice 
should  be  submitted  to  the  Office  of  the 
Director.  National  Center  for  HTV,  STD. 
and  TB  Prevention.  Attention:  Gary 
West,  Centers  for  Disease  Control  and 
PrevenUon  (CDC),  Mailstop  D-21, 
Altanta,  GA  30333.  Comments  must  be 
received  on  or  before  September  16, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
West,  Office  of  the  Director,  National 


42620 


Federal  Register  /  Vol.  61,  No.  160  /  Friday.  August  16,  1996  /  Notices 


ISS 


Center  for  HIV.  STD  and  TB  Prevention, 
telephone  (404)  639-0902 
SUPPLEMENTARY  INFORMATION:  The 
following  is  the  complete  text  of  the 
draft  program  announcement  for 
community-based  human 
immunodeficiency  virus  (HIV) 
prevention  pro)ects. 

Introduction 

The  Centers  for  Disease  Control  and 

Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  for 
HIV  prevention  projects  for  minority 
and  other  community-based 
organizations  (CBOsj  serving 
populations  at  increased  risk  of 
acquiring  or  transmitting  HIV  infection. 

(.•\  cooperative  agreement  is  a  legal 
agreement  b<;tvveen  CDC  and  the 
recipient  in  which  CDC  provides 
financial  assistance  and  substantial 
Federal  programmatic  mvolvement  with 
the  recipient  during  the  performance  of 
the  project.) 

Preapplication  technical  assistance 
workshops  to  assist  all  prospective 
applicants  for  these  projects  will  be  held 
during  October  and  November  1996. 
The  purpose  of  these  workshops  is  to 
assist  prospective  applicants  in 
understanding  CDC  application 
requirements  and  program  priorities. 
During  the  workshops,  information  will 
be  presented  on  application  and 
bi.sinf  ss  management  requirements, 
progr  immatic  priorities.  HIV  prevention 
community  planning,  and  how  to  access 
additional  preapplication  resources 
relevant  to  application  development. 
Prospective  applicants  are  encouraged 
to  attend  a  workshop  in  their  area.  For 
additional  information  on  the 
preapplication  workshops  in  your  area 
(a  schedule  will  be  included  in  the  final 
announcement),  please  contact  your 
State  or  local  health  department  or  CDC 
at  telephone  (404)  639-8317. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortahty  and  improve 
the  quality  of  life.  This  announcement 
relates  to  the  prioritv  areas  of 
Educational  and  Community-Based 
Programs,  HIV  Infection,  and  Sexually 
Transmitted  Diseases  (STDs).  It 
addresses  the  "Healthy  People  2000" 
objectives  by  providing  support  for 
pnmarv  prevention  for  persons  at 
increased  risk  for  HIV  infection  and  by 
increasing  the  availabiUty  and 
coordination  of  prevention  and  early 
intervention  services  for  HIV-infected 
persons  .\  summary  of  the  HFV-related 
objectives  will  be  included  in  the 
application  kit.  {To  order  a  copy  of 


"Healthy  People  2000,"  see  the  section 
entitled  "Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under 
section  317(k)(2)  [42  U.S.C.  247b(k)(2)] 
of  the  Public  Health  Service  Act,  as 
amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children.  * 

Eligible  Applicants 

To  be  eligible  for  funding  under  this 
announcement,  applicants  must  be  a 
tax-exempt,  non-profit  CBO  whose  net 
earnings  in  no  part  accrue  to  the  benefit 
of  any  private  shareholder  or  person. 
Tax-exempt  status  is  determined  by  the 
Internal  Revenue  Service  (IRS)  Code, 
Section  501(c)(3).  Tax-exempt  status 
may  be  proved  by  either  providing  a 
copy  of  the  pages  from  the  IRS'  most 
recent  list  of  501(c)(3)  of  tax-exempt 
organizations  or  a  copy  of  the  current 
IRS  Determination  Letter.  Proof  of  tax- 
exempt  status  must  be  provided  v/ith 
the  application. 

Note:  Organizations  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  that  engage  in  lobbying  are  not  eligible 
to  receive  Federal  grantycooperative 
agreement  funds. 

CBOs  may  apply  as  either  (1)  minority 
CBOs  or  (2)  CBOs  serving  other  high-risk 
populations.  To  apply  as  a  minority 
CBO  the  applicant  organization  must 
have  the  following:  (1)  A  governing 
board  composed  of  more  than  50% 
racial  or  ethnic  minority  members,  (2)  a 
significant  number  of  minority 
individuals  in  key  program  positions, 
and  (3)  an  established  record  of  service 
to  a  racial  or  ethnic  minority 
commimity  or  communities.  In 
addition,  if  the  applicant  organization  is 
a  local  affiliate  of  a  larger  organization 
with  a  national  board,  the  larger 
organization  must  meet  the  same 
requirements  listed  above.  If  applying  as 
a  minority  CBO,  proof  of  minority  status 
must  be  provided  with  the  application. 
Affiliates  of  national  organizations  must 
provide  proof  of  their  national 
organization's  eligibility  and  include 
with  the  application  an  original,  signed 
letter  fi^m  their  chief  executive  officer 
assuring  their  understanding  of  the 


intent  of  this  program  announcement 
and  the  responsibilities  of  recipients. 

Organizations  applying  as  a  CBO 
serving  other  high-risk  populations  are 
not  required  to  meet  the  minority 
requirements  listed  above. 

CDC  will  not  accept  an  application 
without  proof  of  tax-exempt  status, 
minority  status  (if  apphcable).  and  proof 
of  eligibility  for  affiliates  of  national 
organizations  (if  applicable). 

Applications  requesting  funds  to 
support  only  administrative  and 
managerial  functions  will  not  be 
accepted. 

Governmental  or  municipal  agencies, 
their  affiliate  organizations  or  agencies 
(e.g..  health  departments,  school  boards, 
pubhc  hospitals),  and  private  or  public 
universities  and  colleges  are  not  eligible 
for  funding  under  this  announcement. 

CBOs  requesting  funds  under  this 
anno-uncement  will  be  categorized  into 
one  of  two  mutually  exclusive  groups: 
(1)  High  prevalence  Metropolitan 
Statistical  Areas  (MSAs);  or  (2)  lower 
prevalence  geographic  areas.  For  the 
purposes  of  this  program,  high 
prevalence  MSAs  are  defined  by  (1) 
greater  than  500  reported  AIDS  cases  in 
racial  or  ethnic  minorities  (African 
Americans.  Alaskan  .Natives.  American 
Indians,  Asian  Americans,  Latinos/ 
Hispanics.  and  Pacific  Islanders)  in  the 
3-year  period  1993,  1994.  and  1995,  or 
as  Title  I  eligible  metropolitan  areas 
(EMAs)  for  FY  1996  under  the  Ryan 
White  Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act.  (Title  I  EMAs 
are  defined  as  communities  which  as  of 
March  31,  1995,  reported  a  cumulative 
total  of  more  than  20.000  cases  of  AIDS 
within  the  EM  A,  or  that  had  a  per  capita 
incidence  of  cumulative  cases  of  AIDS 
equal  to  or  exceeding  0.0025.)  Eligible 
high  prevalence  MS.\s  (and  the 
corresponding  O.MB  Federal 
Identification  Processing  (FIPS)  code) 
are  the  following: 
Arizona;  Phoenix-Mesa  (6200) 
CaUfomia:  Los  Angeles-Long  Beach 
(4480).  Oakland  (5775),  Orange 
County  (5945),  Riverside-San 
Bernardino  (6780),  Sacramento 
(6920),  San  Diego  (7320),  San 
Francisco  (7360),  San  Jose  (7400), 
Santa  Rosa  (7500) 
Colorado:  Denver  (2080) 
Connecticut:  Hartford  (3283),  New  . 
Haven-Bridgeport-Stamford-Danbury- 
VVaterbury  (5483) 
Delaware-Maryland:  Wilmington- 
Newark  (9160) 
District  of  Columbia-Maryland- Virginia- 
West  Virginia;  Washington,  D.C. 
(8840) 
Florida:  Ft.  Lauderdale  (2680). 
Jacksonville  (3600),  Miami  (5000), 
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.     Orlando  (5960).  Tampa-St.  Petersburg- 
Clearwater  (8280).  West  Palm  Beach- 
Boca  Raton  (8960) 

Georgia;  Atlanta  (520) 

Illinois:  Chicago  (1600) 

Louisiana:  New  Orleans  (5560) 

Maryland;  Baltimore  (720) 

Massachusetts-New  Hampshire:  Boston- 
Worcester- Lawrence-Lowell-Brockton 
(1123) 

Michigan:  Detroit  (2160) 

Minnesota- Wisconsin:  Minneapolis-St. 
Paul (5120) 

Missouri-Kansas:  Kansas  City  (3760) 

Missouri-Illinois:  St.  Louis  (7040) 

New  Jersey;  Newark  (5640),  Jersey  City 
(3640).  Bergan-Passaic  (875), 
Middlesex-Somerset-Hunterdon 
(5015).  Monmouth-Ocean  (5190). 
Vineland-Millville-Bridgeton  (8760) 

New  York:  Duchess  County  (2281),  New 
York  Citv  (5600).  Nassau-Suffolk 
(5380) 

North  Carolina-South  Carolina: 
Charlotte-Gastonia-Rock  Hill  (1520) 

Ohio:  Cleveland-Lorain-Elyria  (1680) 

Oregon- Washington:  Portland- 
Vancouver  (6440) 

Pennsylvania-New  Jersey:  Philadelphia 
(6160) 

Puerto  Rico:  Caguas  (1310).  Ponce 
(6360),  San  Juan-Bayamon  (7440) 

South  Carolina:  Columbia  (1760) 

Tennessee- Arkansas-Mississippi: 
Memphis  (4920) 

Texas:  Austin-San  Marcos  (640),  Dallas 
(1920).  Ft.  Worth-Arlington  (2800). 
Houston  (3360),  San  Antonio  (7240) 

Virginia-North  Carolina:  Norfolk- 
Virginia  Beach-Newport  News  (5720), 
Richmond-Petersburg  (6760) 

Washington:  Seattle-Bellevue-Everett 
(7600) 
CBOs  not  located  in  the 

aforementioned  list  of  high  prevalence 

MSAs  vdll  be  categorized  as  lower 

prevalence  geographic  areas. 

Availability  of  Funds 

In  FY  1997.  CDC  expects  a  total  of  up 
to  $17,000,000  to  be  available  for 
funding  approximately  80  CBOs  (70  in 
high  prevalence  MSAs  and  10  in  lower 
prevalence  geographic  areas). 

A.  High  Prevalence  MSAs 

Up  to  $16,000,000  of  the  total 
517,000,000  will  be  made  available  to 
CBOs  in  high  prevalence  MSAs.  The 
estimated  awards  will  average  $200,000 
and  vdll  range  from  $75,000  to 
$300,000.  In  high  prevalence  MSAs, 
$12,000,000  is  dedicated  to  supporting 
minority  CBOs  that  represent  and  serve 
racial  or  ethnic  minority  persons  and 
that  meet  the  criteria  outlined  in  the 
section  entitled  Eligible  Applicants.  The 
remainmg  $4,000,000  is  dedicated  to 
supporting  CBOs  serving  other  high- 


risk  populations  in  high  prevalence 
MSAs. 

B.  Lower  Prevalence  Geographic  Areas 

The  remaining  $1,000,000  of  the  total 
funds  expected  will  be  made  available 
to  fund  CBOs  in  lower  prevalence 
geographic  areas.  These  estimated 
awards  will  average  $100,000.  Of  the 
$1,000,000  available,  up  to  $750,000 
will  support  minority  CBOs  and  at  least 
$250,000  will  support  CBOs  serving 
other  high-risk  populations. 

These  estimates  are  subject  to  change 
based  on  the  following:  the  actual 
availability  of  funds;  Uie  scope  and  the 
quality  of  applications  received; 
appropriateness  and  reasonableness  of 
the  budget  request;  proposed  use  of 
project  funds;  and  the  extent  to  which 
the  applicant  is  contributing  its  own 
resources  to  HIV/AIDS  prevention 
activities.  However,  no  organization  will 
be  awarded  more  than  $300,000  (direct 
and  indirect  costs)  per  year. 
Apphcations  for  more  than  $300,000 
will  be  deemed  ineligible  and  will  not 
be  accepted  by  CDC. 

Fimds  available  under  this 
announcement  must  support  activities 
directly  related  to  primary  HIV 
prevention.  However,  intervention 
activities  which  involve  preventing 
other  STDs  and  drug  use  as  a  means  of 
reducing  or  eliminating  the  risk  of  HTV 
infection  may  be  supported.  No  funds 
will  be  provided  for  direct  patient 
medical  care  (including  substance  abuse 
treatment,  medical  prophylaxis  or 
drugs).  These  funds  may  not  be  used  to 
supplant  or  duplicate  existing  funding. 
Although  applicants  may  contract  with 
other  organizations  under  these 
cooperative  agreements,  applicants  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services)  for 
which  funds  are  requested. 

Awards  will  be  made  for  a  12-month 
budget  period  within  a  3-year  project 
period.  (Budget  period  is  the  interval  of 
time  into  which  the  project  period  is 
divided  for  funding  and  reporting 
purposes.  Project  period  is  the  total  time 
for  which  a  project  has  been 
programmatically  approved.) 

Noncompeting  continuation  awards 
for  a  new  budget  period  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  the 
availability  of  funds.  Progress  will  be 
determined  by  site  visits  by  CDC 
representatives,  progress  reports,  and 
the  quality  of  future  program  plans. 
Proof  of  eligibility  will  be  required  with 
the  noncompeting  continuation 
application. 


Background 

The  HIV  epidemic  constitutes  a 
significant  threat  to  the  public  health  of 
the  United  States.  There  are  specific 
high-risk  behaviors  that  result  in  the 
transmission  of  HIV.  HTV  may  also  be 
transmitted  perinatally.  Some  of  the 
important  means  currently  available  to 
reduce  the  prevalence  of  behaviors 
placing  individuals  at  risk  of  HTV 
infection  or  transmission  include: 

A.  Effective  education  and  coimseling 
to  assist  persons  in  assessing  their  own 
high-risk  behaviors  and  in  planning 
behavior  change;  to  support  and  sustain 
behavior  change;  and  to  faciUtate 
linkages  to  other  needed  services; 

B.  Interpersonal  skills  training  in 
negotiating  and  sustaining  appropriate 
behavior  change;  and 

C.  Influencing  community  norms  in 
support  of  safer  behaviors. 

Purpose 

This  program  will  provide  assistance 
to  CBOs  to:  (1)  Develop  and  implement 
effective  community-based  HIV 
prevention  programs  (see  the  section 
entitled  Community  Planning  for  HTV 
Prevention)  consistent  with  achieving 
national  program  goals,  and  the  HTV 
prevention  priorities  outlined  in  their 
State/local  health  department's 
comprehensive  HTV  prevention  plan 
(where  available);  and  (2)  promote 
collaboration  and  coordination  of  HTV 
prevention  efforts  among  CBOs  and  the 
local  activities  of  HIV  prevention 
service  agencies,  public  agencies 
including  local  and  State  health 
departments  (and  HIV  prevention 
community  planning  groups),  substance 
abuse  agencies,  educational  agencies, 
criminal  justice  systems,  and  affiliates 
of  national  and  regional  organizations. 

The  national  strategic  goals  for  HIV, 
STD,  and  TB  prevention  are  to: 

A.  Increase  public  understanding  of, 
involvement  in.  and  support  for  HIV. 
STD,  and  TB  prevention. 

B.  Ensure  completion  of  therapy  for 
persons  identified  with  active  TB  or  TB 
infection. 

C.  Prevent  or  reduce  behaviors  or 
practices  that  place  persons  at  risk  for 
HTV  and  STD  infection  or,  if  already 
infected,  place  others  at  risk. 

D.  Increase  individual  knowledge  of 
HIV  serostatus  and  improve  referral 
systems  to  appropriate  prevention  find 
treatment  services. 

E.  Assist  in  building  and  maintaining 
the  necessary  State,  local,  and 
community  support  infrastructure  and 
technical  capacity  to  carry  out 
prevention  programs. 

F.  Strengthen  current  systems  and 
develop  new  systems  to  accurately 
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monitor  the  HIV  epidemic,  STDs,  and 
TB.  as  a  tiasis  for  assessing  and  directing 
prevention  programs. 

In  order  to  maximize  the  effective  use 
of  CEX^  funds,  each  applicant  must 
conduct  at  least  one,  but  no  more  than 
two,  of  the  priority  Health  Education/ 
Risk  Reduction  (HE/RR)  interventions 
described  below.  Although  activities 
mav  cross  from  one  intervention  type  to 
another  (e  g.,  individual  or  group  level 
interventions  may  be  a  part  of  a 
community-level  intervention),  no  more 
than  two  of  the  primarj-  interventions 
listed  below  should  be  undertaken. 

HE/RR  interventions  include 
programs  and  services  to  reach  persons 
at  increased  risk  of  becoming  HIV- 
infected  or.  if  already  infected,  of 
transmitting  the  virus  to  others.  The 
goal  of  HE/RR  interventions  is  to  reduce 
the  risk  of  these  events  occurring.  These 
interventions  should  be  directed  to 
persons  whose  behaviors  or  personal 
circumstances  place  them  at  high  risk. 

The  following  have  been  identified  as 
successful  HE  RR  interventions  for  HTV 
prevention  and  will  be  funded  within 
the  scope  of  this  announcement: 
Individual  Level  Interventions 
(including  prevention  case 
management).  Group  Level 
interventions.  Community  Level 
Interventions,  and  Street  and 
Community  Outreach.  The  Guidelines 
for  Health  Education  and  Risk 
Reduction  Activities  (included  in  the 
application  kit)  will  provide  additional 
information  on  these  interventions.  A 
bnef  description  of  the  priority 
interventions  follows: 

A  Individual  Level  Interventions 
provide  a  range  of  one-on-one  client 
services  that  offer  counseling,  assist 
clients  in  assessing  their  own  behavior 
and  planning  individual  behavior 
change,  support  and  sustain  behavior 
change,  and  facilitate  linkages  to 
services  in  clinic  and  community 
settings  (e.g..  substance  abuse  treatment 
programs)  in  support  of  behaviors  and 
practices  that  prevent  the  transmission 
of  HIV.  Some  clients  may  be  at  very 
high  risk  of  becoming  HIV-infected  or, 
if  already  infected,  of  transmitting  the 
virus  to  others.  Additional  prevention 
counseling,  as  appropriate  to  the  needs 
of  these  clients  should  be  offered. 

Prevention  Case  Management  is  an 
individual  level  intervention  directed  at 
persons  who  need  highly  individuaUzed 
support,  including  substantial 
psychosocial,  interpersonal  skills 
training,  and  other  support,  to  remain 
seronegative  or  to  reduce  the  risk  of  HTV 
transmission  to  others  HIV  prevention 
case  management  services  are  not 
intended  as  substitutes  for  medical  case 
management  or  extended  social 


services.  Services  provided  under  this 
component  should  concentrate  on  the 
identification,  coordination,  and  receipt 
of  appropriate  prevention  services. 
Prevention  case  management  services 
should  complement  ongoing  HIV 
prevention  services  sudi  as  HIV 
antibody  counseling,  testing,  referral, 
and  partner  notification  (CTRPN),  and 
early  medical  intervention  programs. 
Coordination  with  HIV  counseling  and 
testing  clinics,  STD  clinics,  TB  testing 
sites,  substance  abuse  treatment 
programs,  and  other  health  service 
agencies  is  essential  to  successfully 
recruiting  or  referring  persons  at  high 
risk  who  are  appropriate  for  this  type  of 
intervention. 

B.  Group  Level  Interventions  shift  the 
dehvery  of  service  from  individual  to 
groups  of  varying  sizes.  Group  level 
interventions  provide  education  and 
support  in  group  settings  to  promote 
and  reinforce  safer  behaviors  and  to 
provide  interpersonal  skills  training  in 
negotiating  and  sustaining  appropriate 
behavior  change  to  persons  at  increased 
risk  of  becoming  infected  or,  if  already 
infected,  of  transmitting  the  virus  to 
others.  The  content  of  the  group  session 
should  be  consistent  with  the  format, 
i.e.,  groups  can  meet  one  time  or  on  an 
on-going  basis.  One-time  sessions  can 
provide  participants  an  opportunity  to 
hear  and  learn  from  one  another's 
experiences,  role  play  with  peers,  and 
offer  and  receive  support.  Ongoing 
sessions  may  offer  stronger  social 
influence  with  potential  for  developing 
emergent  norms  that  can  support  risk 
reduction.  A  group  level  intervention 
can  include  more  tailored  individual 
level  interventions  with  some  of  the 
group  members. 

C.  Community  Level  Interventions  are 
directed  at  changing  community  norms, 
rather  than  the  individual  or  a  group,  to 
increase  community  support  of  the 
behaviors  known  to  reduce  the  risk  for 
HFV  infection  and  transmission.  While 
individual  and  group  level  interventions 
also  may  be  taking  place  within  the 
community,  interventions  that  target  the 
community  level  are  unique  in  their 
purpose  and  are  likely  to  lead  to 
different  strategies  than  other  types  of 
interventions.  Community  level 
interventions  aim  to  reduce  risky 
behaviors  by  chimging  attitudes,  norms, 
and  practices  through  health 
communications,  social  (prevention) 
marketing,  community  mobilization  and 
organization,  and  community-wide 
events.  The  primary  goals  of  these 
programs  are  to  improve  health  status, 
to  promote  healthy  behaviors,  and  to 
change  factors  that  affect  the  health  of 
community  residents.  The  community 
may  be  defined  in  terms  of  a 


neighborhood,  region,  or  some  other 

geographic  area,  but  only  as  a 
mechanism  to  capture  the  social 
networks  that  may  be  located  within 
those  boundaries.  These  networks  may 
be  changing  and  overlapping,  but 
should  represent  some  degree  of  shared 
communications,  activities,  and 
interests.  Community  level 
interventions  are  designed  to  impact  on 
the  social  norms  or  shared  beliefs  and 
values  held  by  members  of  the 
community  Specific  activities  include: 

•  Identifying  and  describing  (through 
needs  assessments  and  ongoing 
feedback  from  the  community) 
structural,  environmental,  behavioral, 
and  psychosocial  facilitators  and 
barriers  to  risk  reduction  in  order  to 
develop  plans  to  enhance  facilitators 
and  minimize  or  eliminate  barriers. 

•  Developing  and  implementing,  with 
participation  from  the  community, 
culturally  competent,  developmentally 
appropriate,  linguistically  specific,  and 
sexual-identity-sensitive  interventions 
to  influence  specific  structural, 
environmental,  behavioral,  and 
psychosocial  factors  thought  to  promote 
risk  reduction. 

•  Persuading  community  members 
who  are  at  risk  of  acquiring  or 
transmitting  HIV  infection  to  accept  and 
use  HIV  prevention  measures. 

D.  Street  and  Community  Outreach 
Interventions  are  defined  by  their  locus 
of  activity  and  by  the  content  of  their 
offerings.  Street  and  community 
outreach  programs  reach  persons  at  high 
risk,  individually  or  in  small  groups,  on 
the  street  or  in  community  settings,  and 
provide  them  prevention  messages, 
information  materials,  and  other 
services,  and  assist  them  in  obtaining 
other  primary  and  secondan  HIV- 
prevention  services  such  as  HIV- 
antibody  counseling  and  testing.  HIV 
risk-reduction  counseling,  STD  and  TB 
treatment,  substance  abuse  prevention 
and  treatment,  family  planning  services, 
tuberculin  testing,  and  HIV  medical 
intervention.  Street  and  Community 
Outreach  is  an  activity  conducted 
outside  a  more  traditional,  institutional 
health  care  setting  for  the  purpose  of 
providing  direct  HE/RR  services  or 
referrals.  The  fundamental  principle  of 
these  outreach  activities  is  that  the 
outreach  worker/specialist  establishes 
face-to-face  contact  with  the  client  in 
his/her  own  environment  to  provide 
HIV/.MDS  risk  reduction  information, 
services,  and  referrals 

Community  Planning  for  HTV 
Prevention 

In  1994,  the  65  State  and  local  health 
departments  that  received  CDC  Federal 
funds  for  HIV  prevention  began  an  HIV 
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prevention  community  planning 
process.  The  goal  of  HIV  Prevention 
Community  Planning  is  to  improve  the 
effectiveness  of  HIV  prevention 
programs  bv  strengthening  the  scientific 
basis  and  targeting  prevention 
interventions.  Together,  representatives 
of  affected  populations,  epidemiologists, 
behavioral  scientists,  HIV/AIDS 
prevention  service  providers,  health 
department  staff,  and  others  analyze  the 
course  of  the  epidemic  in  their 
jurisdiction,  determine  their  priority 
prevention  needs,  and  identify  HTV 
prevention  interventions  to  meet  those 
needs.  Community  planning  groups  are 
responsible  for  developing 
comprehensive  HIV  prevention  plans 
that  are  directly  responsive  to  the 
epidemics  in  their  junsdictions. 
Minority  and  other  CBOs  submitting 
applications  under  this  announcement 
must  contact  their  State/local  health 
departments  to  obtain  a  copy  of  the 
cvurent  comprehensive  HIV  prevention 
plan  (if  available).  Program  proposals 
must  address  high  pnority  needs 
identified  in  this  plan.  More 
information  on  the  HIV  prevention 
community  planning  process  is 
available  from  the  HIV/AIDS  Program  in 
your  jurisdiction's  health  department.  A 
list  of  the  names  and  telephone  numbers 
of  State  health  department  points  of 
contact  to  obtain  a  copy  of  the 
jurisdiction's  comprehensive  HTV 
prevention  plan  is  provided  with  the 
application  kit. 

Program  Requirements 

In  a  cooperative  agreement,  there  are 
roles  and  responsibilities  shared 
between  the  CDC  (grantor)  and  the 
recipient  of  Federal  funds  (awardee).  In 
conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.  below;  the  CDC  shall  be 
responsible  for  activities  under  B. 
below;  and  both  the  CDC  and  the 
recipient  shall  be  responsible  for  the 
activities  imder  C.  below: 

A.  Recipient  Activities 

The  following  four  Health  Education 
and  Risk  Reduction  (HE/RR) 
Interventions  will  be  conducted.  These 
include  Individual  Level  Interventions, 
Group  Level  Interventions,  Community 
Level  Interventions,  and  Street  and 
Community  Outreach  Interventions. 
Each  awardee  must  conduct  at  least  one, 
but  not  more  than  two  of  the  priority 
HE/RR  mterventions.  Recipient 
activities  are  listed  below: 

1.  Coordinate  and  collaborate  with 
other  organizations  and  agencies 
involved  in  HTV  prevention  activities. 


especially  those  serving  the  target 
populations  in  the  local  area. 

2.  Coordinate  with  HIV  coimseling 
and  testing  clinics,  STD  clinics,  TB 
testing  sites,  substance  abuse  treatment 
programs,  and  other  health  service 
agencies  to  recruit  and  refer  persons  of 
high  risk  who  are  appropriate  for 
individual  level  intervention. 

3.  Provide  education  and  support  in 
group  settings  to  promote  and  reinforce 
safer  behaviors  and  to  provide 
interpersonal  skills  training  in 
negotiating  and  sustaining  appropriate 
behavior  change  to  persons  at  increased 
risk  of  becoming  infected  or,  if  already 
infected,  of  transmitting  the  virus  to 
others. 

4.  Identify  the  HIV/ AIDS  needs 
assessment  of  the  conununity  and 
develop  a  linguistically  specific  and 
sexual-identity-sensitive  intervention 
plan  to  minimize  barriers  and  to 
promote  risk  reduction. 

5.  Develop  a  street  outreach  program 
of  face-to-face  contact  wdth  persons  of 
high  risk  to  provide  HIV/ AIDS  risk 
reduction  information,  services  and 
referrals. 

B.  CDC  Activities 

1.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  prevention  activities. 

2.  Provide  up-to-date  scientific 
information  on  the  risk  factors  for  HIV 
infection,  prevention  measures,  and 
program  strategies  for  prevention  of  HIV 
infection. 

3.  Assist  in  the  evaluation  of  program 
activities  and  services. 

4.  Assist  recipients  in  collaborating 
with  State  and  local  health  departments 
and  other  HHS-supported  HIV/ AIDS 
recipients. 

5.  Facilitate  the  transfer  of  successful 
prevention  interventions  and  program 
models  to  other  areas  through 
convening  meetings  of  grantees, 
workshops,  conferences,  newsletters, 
and  communications  with  project 
officers. 

6.  Monitor  the  recipient's 
performance  of  program  activities, 
protection  of  client  confidentiality,  and 
compliance  with  other  requirements. 

7.  Facilitate  exchange  of  program 
information  and  technical  assistance 
between  community  organizations, 
health  departments,  and  national  and 
regional  organizations. 

8.  Assist  prospective  applicants  in 
obtaining  preapplication  technical 
assistance  and  in  obtaining  copies  of  the 
comprehensive  HTV  prevention  plan. 

C.  Recipient  and  CDC  Responsibility 
Regarding  Confidentiality 

All  personally  identifying  information 
obtained  in  connection  with  the 


delivery  of  services  provided  to  any 
individual  in  any  program  supported 
under  this  announcement  shall  not  be 
disclosed  unless  required  by  a  law  of  a 
State  or  political  subdivision  or  unless 
such  an  individual  provides  written, 
volimtary  informed  consent. 

1 .  Non-personally  identifying, 
unlinked  information,  which  preserves 
the  individual's  anonymity,  derived 
from  any  such  program  may  be 
disclosed  without  consent: 

a.  In  summary,  statistical,  or  other 
similar  form,  or 

b.  For  clinical  or  research  purposes. 

2.  Personally  identifying  information: 
Recipients  of  CDC  funds  that  must 
obtain  and  retain  personally  identifying 
information  as  part  of  their  CDC- 
approved  work  plan  must: 

a.  Maintain  the  physical  security  of 
such  records  and  information  at  all 
times; 

b.  Have  procedures  in  place  and  staff 
trained  to  prevent  imauthorized 
disclosure  of  client-identifying 
information; 

c.  Obtain  informed  client  consent  by 
explaining  the  possible  risks  from 
disclosure  and  the  recipient's  pohcies 
and  procedures  for  preventing 
unauthorized  disclosure; 

d.  Provide  written  assurance  to  this 
effect  including  copies  of  relevant 
policies;  and 

e.  Obtain  assurances  of  confidentiality 
by  agencies  to  which  referrals  are  made. 

An  Institutional  Review  Board  (IRB) 
approval  or  a  certificate  of 
confidentiality  may  be  required  for 
some  projects. 

Reporting  Requirements 

Quarterly  narrative  progress  reports 
will  be  required  30  days  after  the  end  of 
each  quarter.  Quarterly  progress  reports 
should  document  services  provided  and 
problems  encountered,  with  careful 
attention  to  answering  questions  and 
documenting  accomplishments  and 
problems  encovmtered  in  meeting 
program  objectives.  Armual  financial 
status  reports  are  required  no  later  than 
90  days  after  the  end  of  each  budget 
period.  Final  financial  status  and 
performance  reports  are  required  90 
days  after  the  end  of  the  project  period. 

Application  Requirements  and  Content 

A.  All  applicants  must  develop  their 
apphcations  in  accordance  with  PHS 
Form  5161-1,  and  the  general 
instructions,  information,  and  examples 
contained  in  the  program 
announcement  and  section  headings 
listed  below.  In  addition,  applicants 
should  request  an  application  kit  (see 
section  Where  to  Obtain  Additional 
Information). 
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B  Applicants  are  required  to  show 
how  the  proposed  priority  HE/RR 
intervention(s)  and  the  target 
populations  for  which  they  are  intended 
to  complement  the  HIV  prevention 
priorities  identified  in  the  jurisdiction's 
comprehensive  HIV  prevention  plan. 
The  applicant  should  reference  specific 
sections  and  pages  in  the 
comprehensive  HTV  prevention  plan 
that  support  their  proposed  plan.  A  Ust 
of  the  names  and  telephone  numbers  of 
State  health  department  points  of 
contact  from  whom  appUcants  may 
obtain  a  copy  of  the  jurisdiction's 
comprehensive  HIV  prevention  plan  is 
provided  with  the  application  kit.  If  the 
jurisdiction's  comprehensive  HFV 
prevention  plan  is  not  available  or  does 
not  adequately  provide  the  necessary 
information,  the  applicant  is  expected  to 
justify'  the  need  and  the  priority  of  their 
proposed  program  activities  and 
summarize  how  the  activities  address 
prevention  gaps  and  complement 
ongoing  prevention  efforts.  Technical 
assistance  is  available  to  help  with  this. 

C.  The  appUcation  for  funding  must 
include  a  detailed  description  of  the 
first  year  activities  and  a  brief 
descnption  of  future  year  activities. 

D.  In  developing  the  application,  CDC 
requires  that  applicants  follow  the 
instructions  and  format  outlined  below: 

1  a.  Introduction  (not  to  exceed  2 
pages):  AppUcants  should  briefly 
sxmmiarize  the  program  for  which  funds 
are  requested,  including  the  target 
population  to  be  served,  activities  to  be 
undertaken,  and  services  to  be  provided. 
Also,  briefly  describe  proposed  future 
year  activities. 

b.  Organizational  History  and 
Capacity:  The  applicant  should  briefly 
describe  as  follows: 

( 1 )  A  summary  of  programs  provided 
in  the  past,  both  HIV  prevention  and 
general  service  and  education  programs; 

(2)  Organizational  structure,  the 
interests  and  constituencies 
represented,  and  examples  of 
demonstrated  or  predicted  ability  to 
implement  outreach  and  education 
prootuns  to  reduce  the  spread  of  HIV; 

(3)  Commitment  and  ability  (i)  to 
work  with  a  variety  of  organizations  and 
governmental  programs  including  those 
providing  HIV  prevention  services,  and 
(ii)  to  coordinate  program  development 
with  existing  governmental  and  private 
educational  efforts. 

(4)  Capacity  to  provide  culturally 
competent  and  appropriate  education 
and  outreach  which  responds  effectively 
to  the  cultural,  envirorunental,  social, 
and  multilingual  character  of  the  target 
populations,  including  documentation 
of  any  history  of  such  outreach  or 
education. 


2.  Description  of  the  Priority  Target 
Population  (not  to  exceed  2  pages):  The 
applicemt  should  clearly  and 
specifically  describe  the  priority  target 
population(s)  to  be  served  through  the 
proposed  program,  including  the 
approximate  nimiber  of  individuals  to 
be  reached.  Using  the  comprehensive 
HTV  prevention  plam  as  the  basis,  the 
applicant  should  describe  the  impact  of 
the  AIDS  epidemic  on  the  priority 
population  and  their  community  and 
any  specific  environmental,  social, 
cultural,  or  multilingual  characteristics 
of  the  priority  populations  which  the 
applicant  has  considered  and  addressed 
in  developing  prevention  strategies, 
such  as: 

a.  HTV  prevalence  and  reported  AIDS 
cases  in  persons  practicing  risky 
behaviors; 

b.  HIV/AIDS-related  baseline 
knowledge,  attitudes,  .beliefs,  and 
behavior; 

c.  Patterns  of  substance  abuse  and 
rates  of  STDs  and  tuberculosis  (TB);  and 

d.  Other  relevant  information. 

3.  Description  of  the  Needs 
Assessment  (not  to  exceed  3  pages). 
Using  the  State/local  health 
department's  comprehensive  HFV 
prevention  plan  as  the  basis,  applicants 
should  describe  how  their  proposed  HE/ 
RR  interventions  fill  gaps  or  unmet 
needs  identified  in  the  area's 
comprehensive  HIV  prevention  plan.  If 
requesting  funds  to  support  continued 
implementation  of  an  HE/RR 
intervention  that  is  already  in  place,  the 
applictmt  should  describe  the  gap  or 
unmet  need  that  would  result  from 
discontinuation  of  services.  In  addition, 
the  applicant  should  describe  ongoing 
HIV  prevention  and  risk-reduction 
efforts  imderway  among  the  priority 
population(s),  if  any,  and  explain  how 
proposed  interventions  complement 
these  ongoing  services.  Additionally, 
the  applicant  should: 

a.  Explain  any  specific  barriers  to  the 
dissemination  of  adequate  HIV- 
prevention  information  and  education 
which  exist  or  have  existed;  and 

b.  Identify  and  describe  the  HIV 
prevention  needs  of  the  target 
population(s]  which  the  proposed 
program  directly  addresses. 

Ifthe  jurisdiction's  comprehensive 
HIV  prevention  plan  is  not  available  or 
does  not  adequately  provide  the 
necessary  information  for  items  B.  and 
D.3.  above,  the  applicant  is  expected  to 
justify  the  need  and  the  priority  of  their 
proposed  target  population  and  program 
activities,  and  summarize  how  the 
activities  address  prevention  gaps  and 
complement  ongoing  prevention  efforts. 
The  available  technical  assistemce  for 
these  tasks  is  outlined  in  the  section  on 


Where  to  Obtain  Additional 
Information. 

4.  Program  Plan  (not  to  exceed  8 
pages):  The  specific  behaviors  and 
practices  that  the  interventions  are 
designed  to  promote  should  be 
described,  such  as.  increases  in  correct 
and  consistent  condom  use.  knowledge 
of  serological  status,  not  sharing 
needles,  and  enrollment  in  drug 
treatment  and  other  preventive 
programs.  The  proposed  plan  should 
also  describe  the  opportunities  available 
for  representatives  of  the  target 
population  to  become  active  in 
planning,  implementing,  and  evaluating 
activities  and  services.  In  addition,  the 
proposed  plan  should  describe  how  the 
proposed  priority  interventions  and 
services  implemented  to  accomplish  the 
proposed  objectives  are  culturally 
competent  (i.e.,  program  and  services 
provided  in  a  style  and  format 
respectful  of  the  cultural  norms,  values, 
and  traditions  that  are  endorsed  by 
community  leaders  and  accepted  by  the 
target  population),  sensitive  to  issues  of 
sexual  identity,  developmentally 
appropriate  (i.e.,  information  and 
services  provided  at  a  level  of 
comprehension  that  is  consistent  with 
learning  skills  of  persons  to  be  served), 
linguistically-specific  (i.e..  information 
is  presented  in  dialect  and  terminology 
consistent  with  the  target  population's 
traditional  language  and  style  of 
communication),  and  educationally 
appropriate.  The  program  plan  should 
describe  and  explain: 

a.  Project  objectives:  What  the  project 
will  accomplish  (i.e.,  specific,  time- 
phased,  and  measurable  objectives  for 
the  project).  Approved  programs  must 
have  Objectives  related  to  their 
jurisdiction's  comprehensive  HFV 
prevention  plan  (if  available)  and 
national  HIV  prevention  goals,  and 
should  describe  in  realistic  terms  the 
expected  outcomes  of  program  activities 
on  its  priority  population(s). 

b.  Plan  of  Operation:  How  the  project 
will  work  (i.e.,  what  specific  activities 
will  be  conducted  and  services  provided 
to  accomplish  the  objectives).  The 
applicant  should  outline  the  major  steps 
or  activities  necessary  to  attain  specified 
objectives,  and  note  the  approximate, 
dates  by  which  activities  will  be 
accomplished.  The  applicant  should 
note  all  major  activities  which  will 
represent  necessary  milestones  in  the 
attainment  of  objectives.  The  plan 
should  describe,  where  possible,  how 
the  applicant  will  obtain  participation 
and  input  into  the  program  by  State  or 
local  health  departments,  community 
planning  groups,  members  of  the  target 
population,  and  other  appropriate 
service  groups  or  organizations;  and 
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how  collaborative  relationships  with 
other  agencies  and  organizations  will  be 
established  and  maintained  Applicants 
must  provide  the  following  as 
attachments:  (a)  A  list  of  major 
community  resources  and  health  care 
providers  to  which  referrals  will  be 
made:  [b]  a  plan  for  ongoing  training  to 
ensure  that  staff  are  knowledgeable 
about  HFV'  and  STD  risks  and  prevention 
measures;  (c)  a  plan  to  assess  the 
performance  of  staff  to  ensure  that  they 
are  providing  information  and  services 
accurately  and  effectively;  (d)  a 
mechanism  to  initiate  and  verify 
referrals;  and  (e)  protocols  to  guide  and 
document  training,  activities,  services, 
and  referrals  (e.g.,  applicants  seeking 
funds  for  Street  and  Community 
Outreach  Interventions  must  provide  a 
description  of  the  policies  and 
procedures  that  will  be  followed  to 
assure  the  safety  of  outreach  staff). 

5.  Plan  of  Evaluation  (not  to  exceed  4 
pages):  How  project  activities  will  be 
evaluated  (i.e.,  a  plan  which  will  help 
determine  if  the  methods  used  to  deliver 
these  services  are  effective  and  the 
objectives  are  being  achieved).  The 
applicant  should  clearly  identify 
specific  methods  it  v«ll  use  to  measure 
progress  toward  attaining  objectives  and 
monitoring  activities  during  the  first 
year  of  the  program.  The  applicant 
should  describe  how  information  will 
be  obtained,  including  a  description  of 
methods  which  will  be  implemented  1 1 
gather  and  record  data,  and  in  what 
manner  it  will  be  summarized.  The 
following  are  recommendations  for  the 
evaluation  plan,  the  minimum  data  that 
should  be  collected,  and  the  systems  for 
collecting  the  data.  Activities 
imdertaken  under  the  evaluation  plan 
should  be  capable  of  the  following: 

a.  Providing  a  detailed  description  of: 

(1)  Each  program  activity  and  the 
documented  need  for  that  activity;  and 

(2)  Progress  toward  achieving  each 
stated  objective  in  the  cooperative 
agreement, 

b.  Providing  detailed  information  for: 

(1)  The  specific  service  or 
intervention  that  was  provided  and  how 
it  differed  fi-om  the  plarmed  services; 

(2)  The  description  and  the  number  of 
persons  who  received  the  service, 
Including  demographics  such  as  age, 
race  and  ethnicity,  gender,  and  if 
appropriate  and  available,  sexual 
orientation  and  risk  exposure,  and  how 
the  persons  actually  served  differed 
fi-om  those  the  program  intended  to 
serve; 

(3)  When  and  how  often  the  service  or 
intervention  was  provided  and  how  this 
differed  from  program  plans;  and, 

(4)  Where  the  service  or  intervention 
was  provided  (e.g. ,  CTRPN  site,  STD 


clinic,  street  comer,  housing  project) 
and  a  comparison  of  these  data  to  the 
expected  locations  of  service  delivery. 

c.  Documenting  and  describing 
program  successes,  unmet  needs, 
barriers  and  problems  encoimtered  in 
planning,  implementing,  or  providing 
services,  or  in  coordinating  services 
with  other  organizations  and  agencies 
serving  target  populations. 

d.  Dociunenting  and  describing  the 
success  of  referral  systems,  including 
the  numbers  of  persons  referred  and  the 
number  actually  receiving  services  by 
site,  and  how  well  the  system  functions 
in  identifying  sources  of  services  and  in 
assisting  persons  in  obtaining  and 
receiving  them. 

e.  Documenting  and  describing 
problems  that  affect  planning  or 
implementing  program  activities  (e.g., 
recruiting,  hiring,  or  retaining  staff; 
training  or  ensuring  quality  staff 
performance;  establishing  or 
maintaining  contracts  with  other  CBOs 
or  ensuring  the  quality  of  their 
performance),  and 

f.  Describing  client  satisfaction  with 
HTV  prevention  services.  Client 
satisfaction  should  be  assessed 
periodically  via  quantitative  or 
qualitative  methods  (e.g.,  periodic  focus 
groups  wdth  ctirrent  or  former  cUents). 

Because  of  the  additional  cost  and 
need  for  scientific  support  beyond  the 
scope  of  these  cooperative  agreements, 
applicants  should  not  conduct  outcome 
evaluations  with  these  funds  (i.e.,  long- 
term  effects  of  the  program  in  terms  of 
changes  in  behavior  or  health  status, 
such  as  changes  in  HIV  incidence  after 
the  intervention).  CDC  will  continue  to 
support  special  projects  to  evaluate  the 
behavioral  and  other  outcomes  of 
interventions  commonly  used  by  CBOs 
and  other  organizations,  and 
disseminate  information  and  lessons 
learned  from  this  research  to  CBOs, 
health  departments,  community 
planning  groups,  and  other 
organizations  and  agencies  involved  in 
HTV  prevention  programs. 

6.  Applicant  Coordination  of  Efforts 
(not  to  exceed  4  pages): 

In  this  section,  applicants  should 
document  and  describe  how  proposed 
HE/RR  priority  intervention(s)  and 
activities  wdll  be  coordinated  with  other 
organizations  and  agencies  involved  in 
HIV  prevention  and  education 
programs,  especially  those  serving  the 
target  population  in  the  local  area.  Such 
organizations  must  include  State  and 
local  health  departments  and 
commimity  planning  groups,  and 
should  include,  as  appropriate  the 
following: 


a.  Community  groups  and 
organizations,  including  churches  and 
religious  groups; 

b.  HTV/ AIDS  service  organizations; 

c.  Ryan  White  CARE  planning  bodies; 

d.  Schools,  boards  of  education,  and 
other  State  or  local  education  agencies; 

e.  State  and  local  substance  abuse 
agencies  and  drug  treatment  or 
detoxification  programs; 

f.  Federally  mnded  community 
projects,  such  as  those  funded  by  Center 
for  Substance  Abuse  Treatment  (CSAT), 
Center  for  Substance  Abuse  Prevention 
(CSAP),  Health  Resource  Services 
Administration  (HRSA),  Office  of 
Minority  Health  (OMH),  and  other 
Federal  agencies; 

g.  Providers  of  services  to  youth  in 
high  risk  situations  (e.g.,  youth  i^ 
shelters); 

h.  State  or  local  departments  of 
mental  health; 

i.  Juvenile  and  adult  criminal  justice, 
correctional  or  parole  systems  and 
programs; 

j.  Family  planning  and  women's 
health  agencies;  and 

k.  STD  and  TB  clinics  and  programs. 

Apphcants  should  submit  and 
include  as  attachments  memoranda  of 
understanding  or  agreement  as  evidence 
of  these  established  or  agreed-upon 
collaborative  relationships.  Evidence  of 
continuing  collaboration  must  be 
submitted  each  year  to  ensure  that  the 
collaborative  relationships  are  still  in 
place. 

7.  Personnel:  The  applicant  should 
describe  in  detail  each  existing  or 
proposed  position  for  this  program  by 
job  title,  function,  general  duties,  and 
activities.  This  should  include  the  level 
of  effort  and  allocation  of  time  for  each 
project  activity  by  staff  positions.  If  the 
identity  of  any  key  personnel  who  will 
fill  a  position  is  known,  her/his  name 
and  ciirriculum  vitae  (not  to  exceed  one 
page  each)  should  be  attached. 
Experience  and  training  related  to  the 
proposed  project  should  be  noted. 

8.  Budget  Breakdown  and 
Justification:  The  applicant  should 
provide  a  detailed  budget  for  each  HE/ 
RR  intervention  (i.e.,  individual  level, 
group  level,  community  level,  or  street 
and  community  outreach)  to  be 
imdertaken,  vnth  accompanying 
justification  of  all  operating  expenses 
that  is  consistent  with  the  stated 
objectives  and  planned  priority 
activities.  CDC  may  not  approve  or  fund 
all  proposed  activities.  Apphcants 
should  be  precise  about  the  program 
purpose  of  each  budget  item,  and 
should  itemize  calculations  wherever 
appropriate. 

For  the  personnel  section,  the  job 
title,  annual  salary /rate  of  pay,  and 
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percentage  of  lime  spent  on  this 
program  should  be  mdicated. 

For  contracts  contained  within  the 
application  budget,  applicants  should 
name  the  contractor,  if  kjiown;  describe 
the  services  to  be  performed;  justify  the 
use  of  a  third  partv,  and  provide  a 
breakdown  of  and  justification  for  the 
estimated  costs  of  the  contracts;  the 
kinds  of  organizations  or  parties  to  be 
selected;  the  penod  of  performance;  and 
the  method  of  selection. 

Attachments 

The  applicant  must  also  provide  the  . 
following  as  attachments: 

A  Proof  of  us  nonproHt  status,  as  set 
forth  under  the  Eligible  Applicants 
section.  No  awards  will  be  made 
without  acceptable  proof  of  nonprofit 
status. 

B.  A  list  of  the  members  of  its 
governing  body  and,  for  minority  CBO 
applicants,  their  racial/ethnic 
backgrounds: 

C  .An  organizational  chart  of  existing 
and  proposed  staff,  including  volunteer 
staff  (minority  CBOs  should  include 
racial/ethnic  backgrounds); 

D  A  description  of  any  funding  being 
received  from  CEXD  or  other  sources  to 
conduct  similar  activities  which 
includes: 

1   A  summary  of  funds  and  income 
received  to  conduct  HIV'/.AIDS  programs 
and  other  programs  targeting  the 
population  proposed  in  the  program 
plan.  This  summary  must  include  the 
name  of  the  sponsonng  organization/ 
source  of  income,  level  of  funding,  a 
description  of  how  the  funds  have  been 
used,  and  the  budget  period.  In 
addition,  identify  proposed  personnel 
devoted  to  this  project  who  are 
supported  by  other  funding  sources  and 
the  activities  they  are  supporting; 

2.  A  summary  of  the  objectives  and 
activities  of  the  funded  program(s); 

3  A  descnption  of  how  funds 
requested  in  this  application  will  be 
used  differently  or  in  ways  that  will 
expand  upon  the  funds  already 
received,  appUed  for,  or  being  received; 
and 

4.  An  assurance  that  the  funds  being 
requested  will  not  duplicate  or  supplant 
funds  received  from  any  other  Federal 
or  non-Federal  source. 

E.  Evidence  of  collaboration  between 
the  health  department  and  other 
organizations  serving  the  target 
population 

F  Independent  audit  statements  from 
a  certified  pubhc  accountant  for  the 
previous  2  years. 

G.  Other  information  that  may  be 
required  of  organizations  seeking 
support  for  priority  HE/RR 
intervention(s). 


H.  Typing  and  Mailing 

Applicants  are  required  to  submit  an 
original  and  2  copies  of  the  apphcation. 
Pages  must  be  clearly  numbered,  and  a 
complete  index  to  the  application  and 
its  appendices  must  be  included  Please 
begin  each  separate  section  of  the 
application  on  a  new  page.  The  original 
and  each  copy  of  the  application  set 
must  be  submitted  unstapled  and 
unbound.  All  material  must  be 
typewritten,  single  spaced,  with 
unreduced  type  on  8 V2"  by  11 "  paper, 
with  at  least  1"  margins,  headings  and 
footers,  and  printed  on  one  side  only. 
Materials  which  should  be  part  of  the 
basic  plan  will  not  be  accepted  if  placed 
in  the  appendices. ' 

Review  and  Evaluation  Criteria 

Eligible  applications  will  be  evaluated 
by  a  two-step  process.  Step  1  is  a  review 
of  the  merits  of  the  application  against 
the  criteria  listed  in  A.l.  below.  If  an 
exceptionally  large  number  of 
applications  are  received,  CDC  may 
conduct  a  two-phased  review  in  which 
all  applications  receive  a  preUminary 
review  ((A.1.-A.3.  below)  and  the 
applications  with  high  ratings  receive 
the  second  phase  of  the  review  (A.I.- 
A.7.).  Step  2  is  a  predecisional  site  visit 

COC-convened  Special  Emphasis 
Panels  will  evaluate  each  application  by 
the  following  criteria: 

A.  Application 

Each  application  will  be  evaluated 
based  on  the  following  criteria: 

1.  Extent  of  experience  in  providing 
HTV  prevention  services  to  the  target 
population;  (15  points) 

2.  Extent  of  need  for  the  program  as 
evidenced  by  the  comprehensive  HIV 
prevention  plan  and  other  needs 
assessment  information  provided  by  the 
applicant;  (15  points) 

3.  Extent  that  the  applicant  in  the 
program  plan  identifies  and  describes 
how  proposed  HE/RR  interventions 
address  prevention  gaps  related  to  their 
proposed  priority  population(s);  (10 
points) 

4.  E)egree  to  which  the  proposed 
objectives  are  specific,  measurable, 
time-phased,  related  to  the  proposed 
activities,  related  to  prevention 
priorities  outlined  in  the  jurisdiction's 
comprehensive  HIV  prevention  plan 
and  national  HTV  prevention  goals,  and 
consistent  with  the  applicant 
organization's  overall  mission;  (20 
points) 

5.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities,  and 
the  potential  effectiveness  of  the 
proposed  activities  in  meeting 
objectives;  (20  points) 


6.  Degree  of  collaboration  and 
coordination  with  other  organizations 
serving  the  same  priority  population(s). 
This  includes  signed  work  plans, 
agreements,  or  other  evidence  of 
collaboration  that  describe  previous, 
current,  as  well  as  future  areas  of 
collaboration;  and  (10  points) 

7.  The  potential  of  the  evaluation  plan 
to  measure  the  accomplishment  of 
program  objectives  (10  points) 

B.  Predecisional  Site  Visits 

Before  final  award  decisions  are 
made.  CDC  may  make  site  visits  to  CBOs 
whose  applications  are  highly  ranked. 
The  purpose  of  these  site  visits  will  be 
to  assess  the  organizational  and 
financial  capability  of  the  applicant  to 
implement  the  proposed  program. 

A  fiscal  Recipient  Capability  Audit 
may  be  required  of  some  applicants 
prior  to  the  award  of  funds. 

Funding  Priorities 

In  making  awards,  priority  will  be 
given  to  (1)  Ensuring  a  geographic 
balance  of  funded  CBOs  (the  number  of 
funded  CBOs  may  be  limited  in  each 
eligible  area  based  on  the  number  of 
reported  AIDS  cases,  e.g.,  no  more  than 
one  funded  CBO  for  each  1 .000  reported 
AIDS  cases  in  minority  populations  in 
1993,  1994.  and  1995).  (2)  providing 
support  to  racial  and  ethnic  minority 
CBOs  and  CBOs  serving  other  high  risk 
populations  with  proven  records  of 
effectively  reaching  their  target 
populations,  and  (3)  supporting 
activities  that  address  the  HIV 
prevention  priorities  identified  in  the 
health  department's  comprehensive  HIV 
prevention  plan  (if  available). 

Executive  Order  12372  Review 

Apphcations  are  subject  to  review  as 
governed  by  Executive  Order  (E.G.) 
12372.  Intergovernmental  Review  of 
Federal  Programs.  E.O.  12372  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  single  point  of  contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
State.  A  current  Ust  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Van  Malone,  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
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Paces  Feiry  Road,  NE.,  Room  300,  Mail 
Stop  E-15,  Atlanta,  GA  30305,  no  later 
than  60  days  after  the  application 
deadline  date  CDC  does  not  guarantee  to 
accommodate  or  explain  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  appHcant.  The 
folloviring  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424); 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement  (PHSIS)".  not  to 
exceed  one  page,  and  include  the 
following: 

1 .  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.939,  HiV 
Prevention  Activities — Non- 
Govemmental  Organization  Based. 

Other  Requirements 

A.  HIV  Program  Review  Panel 

Recipients  must  comply  with  the 
terms  and  conditions  included  in  the 
document  titled  Content  of  HIV/ AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  (CDC)  Assistance  Programs 
(June  1992),  a  copy  of  which  is  included 
in  the  application  kit.  In  complying 
with  the  program  review  panel 
requirements  contained  in  this 
document,  recipients  are  encouraged  to 
use  a  current  program  review  panel 
such  as  the  one  created  by  the  State 
health  department's  HIV/ AIDS 
Prevention  Program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  also  be  an 


employee  or  a  designated  representative 
of  a  State  or  local  health  department. 
The  names  of  review  panel  members 
must  be  listed  on  the  Assurance  of 
CompUance  Form,  CDC  0.1113. 

B.  Accounting  System 

The  services  of  a  certified  public 
accountant  licensed  by  the  State  Board 
of  Accountancy  or  equivalent  must  be 
retained  throughout  the  budget  period 
as  a  part  of  the  recipient's  staff  or  as  a 
consultant  to  the  recipient's  accoimting 
persoimel.  These  services  may  include 
the  design,  implementation,  and 
maintenance  of  an  accounting  system 
that  will  record  receipts  and 
expenditiu^s  of  Federal  funds  in 
accordance  with  accounting  principles. 
Federal  regulations,  and  terms  of  the 
cooperative  agreement. 

C.  Audits 

Funds  claimed  for  reimbursement 
under  this  cooperative  agreement  must 
be  audited  annually  by  an  independent 
certified  public  accountant  (separate 
and  independent  of  the  consultant 
referenced  above  or  recipient's  staff 
certified  public  accountant).  This  audit 
must  be  performed  within  60  days  after 
the  end  of  the  budget  period,  or  at  the 
close  of  an  organization's  fiscal  year. 
The  audit  must  be  performed  in 
accordance  with  generally  accepted 
auditing  standards  (established  by  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)),  governmental 
auditing  standards  (established  bv  the 
General  Accounting  Office  (GAOJ).  and 
Office  of  Management  and  Budget 
(0MB)  Circular  A-133. 

D.  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Hiunan 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided 
(in  accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit)  to  demonstrate  that  the 
project  will  be  subject  to  initial  and 
continuing  review  by  an  appropriate 
institutional  review  committee. 

E.  Paperwork  Reduction  Act 

OMB  clearance  for  the  data  collection 
initiated  under  this  cooperative 
agreement  is  pending  approval  by  the 
Office  of  Management  and  Budget. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  Form  5161-1,  OMB 
Number  0937-0189)  must  be  submitted 
to  Mr.  Van  Malone,  Grants  Management 


Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and. Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
Room  300.  Mail  Stop  E-15.  Atlanta,  GA 
30305,  on  or  before  October  15,  1996. 
Faxed  copies  will  NOT  be  accepted.  In 
addition,  CDC  strongly  recommends 
that  all  appUcants,  simultaneously 
submit  a  copy  of  th?*application  to  their 
State  HIV/ AIDS  Directors. 

Deadline:  Applications  will  meet  the 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date,  or  sent  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
group.  (Apphcants  must  request  a 
legibly  dated  U.S.'  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  proof 
of  timely  mailing.) 

Applications  that  do  not  meet  these 
criteria  will  be  considered  late  and  will 
not  be  considered  in  the  current  funding 
cycle.  Late  applications  will  be  returned 
to  the  applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  the  appUcation  kit,  call 
(404)  332-4561.  You  will  be  asked  to  * 
leave  your  name,  address,  and 
telephone  number;  and  you  must  refer 
to  Announcement  Number  704.  You 
will  then  receive  program 
announcement  704,  required 
application  forms  and  attachments,  a 
current  list  of  SPOCs,  a  summary  of  HIV 
related  objectives,  a  list  of  the  State 
health  department  points  of  contact,  and 
the  HE/RR  guidelines.  The 
announcement's  also  available  through 
•  the  CDC  home  page  on  the  Internet.  The 
address  for  the  CDC  home  page  is  http:/ 
/www. cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  the  dociunents.  business 
management  technical  assistance  may 
be  obtained  from  Maggie  Slay.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300,  Mail 
Stop  E-15,  Atlanta.  GA  30305, 
telephone  (404)  842-6797.  or 
INTERNET  address. 
mcs9@ops.pgol  .em.cdc.gov. 

Announcement  Number  704. 
"Cooperative  Agreements  for  Minority 
Conununity-Based  Human 
Immunodeficiency  Virus  (HTV) 
Prevention  Projects"  must  be  referenced 
in  all  requests  for  information 
pertaining  to  these  projects. 

Programmatic  tecnnical  assistance 
may  be  obtained  by  calling  Norm  Fikes 
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in  the  Division  of  HIV  AIDS  Prevention, 
National  Center  for  HIV.  STD.  and  TB 
Prevention.  Centers  for  Disease  Control 
and  Prevention  (CDC),  Mail  Stop  E-58, 
Atlanta.  GA  303J3.  telephone  (404) 
639-8317.  (Technical  assistance  may 
also  be  obtained  from  vour  respective 
State' local  health  departments.) 

Preapplication  Workshops  will  be 
held  in  October  and  November  1996. 
Prtjspective  applicants  are  encouraged 
to  attend  a  workshop  in  their  area.  The 
purpose  of  these  workshops  is  to  assist 
prospective  applicants  in  understanding 
CDC  application  requirements  and 
program  priorities  During  the 
workshops,  information  will  be 
presented  on  this  application  guidance, 
programmatic  priorities.  HIV  prevention 
C(5mmunity  planning.  CDC  business 
management  requirements,  and  how  to 
access  additional  preapplication 
resources  relevant  to  application 
development.  For  additional 
information  concerning  workshops  in 
vour  area,  please  contact  your  State  or 
local  health  department  or  a  project 
officer  in  the  Division  of  HIV/ AIDS 
Prevention.  National  Center  for  HIV, 
STD,  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Mail  Stop  E-58.  Atlanta,  GA  30333, 
telephone  (404)  639-8317. 


Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Docimients,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  August  12, 1996. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  S4anagement 
and  Operations,  Centers  for  Disease  Control 
and  Prevention. 

(PR  Doc.  96-20897  Filed  8-15-96;  8:45  am] 
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Administration  for  Children  and 

Families 

Submission  for  0MB  Review; 
Comment  Request 

Titie:  Evaluauon  of  Family  Support 
Programs. 

OMB  No.:  New  Request. 

Description:  This  study,  conducted 
under  a  contract  to  Abt  Associates,  Inc., 
responds  to  the  requirement  of  Subpart 
2.  Section  435  of  OBRA  1993,  which 
directs  the  Secretary  of  Health  and 
Human  Services  to  evaluate  the 

Annual  Burden  Estimate 


effectiveness  of  family  support 
programs.  The  information  collected 
will  provide  descriptive  information 
about  family  support  programs, 
including  detailed  information  about 
program  operations  and  variation  among 
programs,  and  will  address  the  question 
of  the  effectiveness  of  such  programs  in 
achieving  their  goals.  The  data  collected 
will  complement  a  previous  review  of 
existing  evaluations  of  family  support 
programs,  and  will  provide  prospective 
information  on  eight  programs, 
including  information  about  the 
operation  of  such  programs  and 
outcomes  for  families  and  children  who 
participate.  Information  will  be 
collected  beginning  in  Fall.  1996, 
through  interviews  with  parents, 
children,  and  teachers  of  children  who 
are  participants  in  family  support 
programs,  Domains  of  interest  include 
adult  and  child  strengths,  home 
environment,  child  development, 
children's  school  success,  development 
of  children's  social  responsibilitv. 
family  resources,  family  social  support 
networks,  adoption  of  healthy  lifestyles, 
community  environment,  community 
resources,  and  community  networks 

Respondents:  Individuals  or 
households,  not-for-profit  institutions. 


Instrument 


Number  of 

Numt>er  of 

responses 

respondents 

per  respond- 

ent 

1.085 

3.1 

845 

3.4 

245 

2 

825 

2^ 

Average  Dur- 
den  per  re- 
sponse 


Total  bur- 
den hours 


Family  Intan/iew 

Chikj  Interview  

Student  Interview  

Teacher  Questionaire 


3,340 
715 
125 
395 


Estimated  Total  Annual  Burden 
Hours:  4.575, 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
withm  30  davs  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.VV  ,  Washington,  D.C.  20503.  Attn: 
Ms.  Wendv  Tavlor. 

Dated  August  12,  1996. 

.Acting  Reports  Qearance  Officer. 

IFR  Doc.  96-20910  Filed  8-15-96;  8:45  am] 
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New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  111  5(a)  of  the  Social 
Security  Act  July  1996 

agency:  Administration  for  Children 
and  Families,  HHS. 

action:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  welfare  reform  and 
combined  welfare  reform/Medicaid 
demonstration  projects  submitted  to  the 
E)epartment  of  Health  and  Human 
Services  for  the  month  of  July,  1996.  It 
includes  both  those  proposals  being 
considered  under  the  standard  waiver 
process  and  those  being  considered 
under  the  30  day  process.  Federal 
approval  for  the  proposals  has  been 
requested  pursuant  to  section  1115  of 
the  Social  Security  Act.  This  notice  also 
lists  proposals  that  were  previously 


submitted  and  are  still  pending  a 
decision  and  projects  that  have  been 
approved  since  July  1.  1995.  The  Health 
Care  Financing  Administration  is 
publishing  a  separate  notice  for 
Medicaid  only  demonstration  projects. 

Comments:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  new  proposals  under  the 
standard  application  process  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

AODAESSES:  For  specific  information  or 
questions  on  the  content  of  a  project 
contact  the  State  contact  listed  for  that 
project. 
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Comments  on  a  proposal  or  requests 
for  copies  of  a  proposal  should  be 
addressed  to  Howard  Roiston. 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade, 
S.W..  Aerospace  Building,  7th  Floor 
West,  Washington  DC  20447.  Fax:  (202) 
205-3598;  Phone  12021  401-9220. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

Under  Section  1115  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (HHS)  may 
approve  research  and  demonstration 
project  proposals  with  a  broad  range  of 
policy  objectives. 

In  exercising  her  discretionar%- 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

On  August  16,  1995,  the  Secretary 
published  a  notice  in  the  Federal 
Register  [60  FR  42574)  exercising  her 
discretion  to  request  proposals  testing 
welfare  reform  strategies  in  five  areas. 
Since  such  projects  can  only  incorporate 
provisions  included  in  that 
announcement,  they  are  not  subject  to 
the  Federal  notice  procedures.  The 
Secretary  proposed  a  30  day  approval 
process  for  those  provisions.  As 
previously  noted,  this  notice  lists  all 
new  or  pending  welfare  reform 
demonstration  proposals  under  section 
1115.  Where  possible,  we  have 
identified  the  proposals  being 
considered  under  the  30  day  process. 
However,  the  Secretary  reserves  the 
right  to  exercise  her  discretion  to 
consider  any  proposal  under  the  30  day 
process  if  it  meets  the  criteria  in  the  five 
specified  areas  and  the  State  requests  it 
or  concurs. 

n.  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  July.  1996 

As  part  of  our  procedures,  we  are 
publishinc  a  monthiv  notice  in  the 
Federal  Register  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  month  of  July,  1996. 


Project  Title:  California — Work  Pays 
Demonstration  Project  (Amendment). 

Description-  Would  amend  Work  Pays 
Demonstration  Project  by  adding 
provisions  to:  reduce  benefit  levels  by 
10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15%  after 
6  months  on  assistance  for  cases  with  an 
able-bodied  adult;  time-limit  assistance 
to  able-bodied  adults  to  24  months,  and 
not  increase  benefits  for  children 
conceived  while  receiving  AFDC. 

Date  Received:  3/14/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Glen  Brooks,  (916) 
657-3291. 

Project  Title:  California — ^Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  the  Work 
Pays  Demonstration  Project  by  adding 
provisions  to  not  increasing  AFEXZ 
benefits  to  families  for  additional 
children  conceived  while  receiving 
AFDC. 

Date  Received:  11/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Bruce  Wagstaff,  (916) 
657-2367. 

Project  Title:  California — Assistance 
Payments  Demonstration  Project/ 
CaUfornia  Work  Pays  Demonstration 
Project  (Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project/California  Work  Pays 
Demonstration  Project  by  adding 
provisions  to  California  to  allow  two 
additional  AFDC  benefit  reductions:  (1) 
Reduce  the  Maximum  Aid  Payment 
(MAP)  by  4.9  percent  across-the-board 
statewide;  and  (2)  divide  California 
counties  into  two  regions  based  on 
housing  costs,  and  reduce  both  the  Need 
Standard  and  the  MAP  in  the  region 
with  the  lower  costs.  In  addition,  the 
State  is  requesting  blanket  authority  for 
future  reductions  in  AFDC  payment 
levels  in  conjimction  with  welfare 
reform  state  law  changes. 

Date  Received:  3/13/96. 
■  7>pe.- AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Bruce  Wagstaff,  (916) 
657-2367. 

Project  Title:  California — Assistance 
Payments  Demonstration  Project/ 
California  Work  Pays  Demonstration 
Project  (Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project/California  Work  Pays 
Demonstration  Project  by  adding 
provisions  to  allow  one  additional 
provision:  income  of  a  senior  parent 
living  in  the  same  household  with  a 
minor  parent  with  a  dependent  child 


will  not  be  deemed  to  the  minor 
parent's  child. 

Date  Received:  3/13/96. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Bruce  Wagstaff,  (916) 
657-2367. 

Project  Title:  Georgia — ^Jobs  First 
Project. 

Description:  In  ten  pilot  counties, 
would  replace  AFDC  payment  with  paid 
employment;  extend  transitional 
Medicaid  to  24  months;  eliminate  100 
hour  employment  rule  for  eligibility 
determination  in  AFDC-UP  cases. 

Date  Received:  7/5/94. 

Type:  AFDC. 

Current  Status:  Pending  (not 
previously  pubhshed). 

Contact  Person:  Nancy  Meszaros, 
(404) 657-3608. 

Project  Title:  Georgia — Fraud 
Detection  Project. 

Description:  Would  seek  to  reduce  the 
incidence  of  fraud  in  the  AFDC  and 
Food  Stamps  programs  by  imposing 
stronger  penalties  on  individuals 
convicted  of  committing  such  fraud. 
Georgia  proposes  to  change  the  fraud 
penalty  to  one  year  for  the  first  violation 
and  permanently  for  the  second 
violation. 

Date  Received:  7/1/96. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Betty  Williams-Kirby, 
(404) 657-3604. 

Project  Title:  Hawaii — Pursuit  Of  New 
Opportunities  (PONO). 

Description:  Would,  limit  benefits  to 
60  months  in  a  lifetime  for  all 
households  except  those  exempt  from 
work  requirements;  for  all  non-exempt 
households,  progressively  reduce  the 
grant  amount,  by  20%  after  2  months, 
then  in  aimual  stages  to  50%  in  the  fifth  ■ 
year  of  eligibiUty;  exclude  the  income  of 
dependent,  minor  student  recipients 
from  the  185%  Gross  Income  Test; 
require  all  non-high  sdiool  graduate  or 
non-GED  certified  minor  parent  heads  of 
households  to  participate  in  educational 
activities;  use  a  Benefit  Reduction  Rate 
formula  to  allow  participants  to  offset 
progressive  grant  reductions  by  keeping 
a  larger  portion  of  any  earned  income; 
eliminate  all  of  AFDC-UP  categorical 
requirements;  strengthen  JOBS 
participation  requirements  by 
eliminating  certain  exemptions  such  as, 
remoteness  due  to  excessive  travel  time, 
current  work  activity,  the  non-principal 
earner  in  a  two  parent  household,  or 
full-time  VISTA  participants,  etc.;  allow 
families  to  retain  up  to  $5,000  in 
resources;  disregard  one  motor  vehicle, 
regardless  of  equity  value,  needed  for 
self-sufficiency  purposes;  delete  the  S50 
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child  support  pass-through;  disregard 
dll  Student  loans,  grants  and 
scholarships  as  income. 

Date  Received:  05/07/96. 

Type:  AFDC. 

Current  Status:  Pending. 

Co/1  fact  Person:  Kristine  Foster.  (808) 
586-5729. 

Project  Title:  Indiana — Impacting 

Families  Welfare  Reform 
Demonstration — Amendments. 

Description:  Statewide,  proposes 
expansions  and  amendments  to  current 
(iemonstratjon  to  impose  a  lifetime  24- 
month  hmit  on  cash  assistance  and 
categorical  Medicaid  eligibility  (12 
months  for  resident  alien);  allow  1 
month  .-KF'DC  credit  (to  a  maximum  of 
24  at  any  one  tune)  for  each  6 
consecutive  months  full-time 
employment;  count  each  month  of 
AFDC  receipt  from  another  state  within 
the  previous  3  years  as  1  month  against 
the  lifetime  limit:  restrict  f>ermissible 

specified  relatives"  for  AFDC  children 
and  minor  parents;  extend  AFDC, 
Medicaid,  and  food  stamp  fraud 
disqualification  penalties;  estabUsh  3 
unexcused  absences  per  year  as  the 
statewide  definition  of  unacceptable 
school  attendance;  provide  a  voucher 
equal  to  50%  of  assistance  amount  for 
family  cap  child  for  goods  and  services 
related  to  child  care:  divert  AFDC  grants 
to  subsidize  child  care  costs;  establish 
an  option  for  an  employed  AFDC 
recipient  to  receive  guaranteed  child 
care  or  an  .^FDC  payment  equal  to  the 
family's  benefit  before  employment; 
require  a  child's  mother  to  establish 
paternity  as  a  condition  of  eligibility  for 
the  child  and  the  caretaker;  establish 
additional  conditions  of  eligibility  for 
.•\FDC;  impose  penalties  for  illegal  drug 
use,  base  CVVEP  hours  on  the  combined 
value  of  .AFDC  and  Medicaid  assistance; 
make  lOBS  volunteers  subject  to  the 
same  sanctions  as  mandatory 
participants;  continue  eligibility  for. 
.■\FDC  recipients  until  countable  income 
reaches  100%  of  the  federal  poverty 
guidelines;  expand  voluntary  quit 
definition  and  penalties;  impose  income 
limits  on  transitional  Medicaid  and 
child  care  and  limit  each  to  12  months 
in  a  persons  lifetime;  with  some 
exceptions,  deny  Medicaid  under  all 
coverage  provisions  to  those  determined 
ineligible  as  a  result  of  AFDC  welfare 
reform  provisions;  restrict  Medicaid 
payments  made  to  employees  with 
employer's  health  care  benefits  to  the 
lesser  of  the  employee's  insurance 
premium  or  the  amount  the  state  would 
otherwise  pay;  and  require  minor 
parents  to  live  with  a  legally  responsible 
adult  and  count  the  income  and 
resources  of  non-parent  adults. 


Additional  provisions:  Food  Stamp 
recipients  could  be  required  to 
participate  CWEP  and  job  search; 
increase  AFDC  and  Food  Stamp 
penalties  for  non-compliance  with 
CWEP  and  job  search;  require 
cooperation  with  child  support  as 
condition  of  eligibility  for  Food  Stamps. 

Date  Received:  12/14/95;  Amendment 
received  2/6/96. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  James  H.  Hmurovich, 
(317) 232-4704. 

Project  Title:  Kansas — Actively 
Creating  Tomorrow  for  Families 
Demonstration. 

Description:  Amended  pending 
demonstration  to  provide  that  the 
demonstration  woidd:  replace  $30  and 
V-i  income  disregard  with  continuous 
40%  disregard;  disregard  lump  sum 
income,  income  and  resources  of 
children  in  school  and  interest  income; 
count  income  and  resources  of  adults, 
and  at  State  option  children,  who 
receive  SSI;  exempt  one  vehicle  without 
regard  for  equity  value;  eliminate  100- 
hour  rule  and  work  history 
requirements  for  UP  cases;  expand 
AFDC  eligibility  to  pregnant  women  in 
1st  and  2nd  trimesters;  eliminate  eight 
week  job  search  limitation;  allow 
alcohol  and  drug  screening  and 
treatment  as  a  JOBS  activity;  eliminate 
the  20-hour  work  requirement  limit  for 
parents  with  children  under  6;  delay  the 
effective  date  of  changes  in  household 
composition;  make  work  requirements 
in  the  AFDC  and  Food  Stamp  programs 
more  uniform;  and  increase  sanctions 
for  not  cooperating  with  child  support 
enforcement  activities  and  violations  of 
emplo3anent  and  JOBS  requirements. 

Date  Received:  7/26/94;  amendment 
received  4/30/96. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Diane  Dystra,  (913) 
296-3028. 

Project  Title:  Maryland. 

Description:  Statewide,  would 
expand,  with  some  modiHcations, 
previously  approved  Family  Investment 
Program  (FTP)  pilot  county  provisions  to 
be  statewide  and  introduce  new 
provisions:  Replace  the  current  $90  and 
$30-and-one-third  exclusions  with  a  flat 
20%  earned  income  deduction,  50%  for 
self-employed  earned  income;  limit  the 
child  care  disregard  to  $175  in  all  cases; 
allow  case  managers  to  set  AFDC 
certification  periods  up  to  1  year  and 
require  eUgibility  to  be  re-established 
before  the  end  of  each  certification 
period;  modify  JOBS  exemption 
requirements;  allow  $2,000  in  countable 
resources  and  exclude  one  vehicle  per 


household,  life  insurance,  and  certain 
real  property;  count  stepparent  income 
only  if  it  is  more  than  50%  of  the 
poverty  level;  allow  non-custodial 
parents  and  stepparents  to  participate  in 
JOBS;  provide  welfare  avoidance  grants 
of  up  to  3  months  benefit  amount  (up 
to  12  months  in  special  circumstances); 
allow  rV-A  child  care  hinds  in  lieu  of 
AFDC  for  families  diverted  from  cash 
assistance;  impose  immediate  full- 
family  sanctions  for  fraud  and  for  failure 
to  cooperate  with  JOBS  or  child  support 
enforcement  requirements;  reduce  the 
adverse  notification  period  to  5  days; 
eliminate  the  $50  child  support  pass- 
through;  allow  only  1  assistance  unit 
per  family  or  payee;  eliminate 
deprivation  as  an  eligibility  factor, 
change  treatment  of  lump  sums; 
eliminate  [OBS  assessment  and 
employability  plans;  and  modify  JOBS 
program  requirements. 

Date  Received:  4/26/96. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Kathy  Cook,  (410) 
767-7055. 

Project  Title:  To  Strengthen  Michigan 
Families  (Amendments). 

Description:  Statewide,  would  require 
attendance  at  a  joint  orientation  held  by 
the  Michigan  Jobs  Commission  and  the 
Family  Independence  Agency  for  all 
adult  AFDC.  Refugee  Cash  Assistance 
(RCA),  and  food  stamp  applicants  and 
recipients  as  a  condition  of  eligibility; 
during  the  first  2  months  of  eligibility 
for  benefits,  remove  full  fanoily's  AFDC. 
RCA.  and  food  stamp  benefits  for  non- 
compliance with  JOBS  or  Food  Stamp 
Program  (FSP)  employment  and  training 
(E&T)  requirements,  for  a  minimum  of 
one  month;  after  the  first  two  months  of 
eligibility,  reduce  grant  by  25  percent 
for  noncompliance  with  work 
requirements  and  after  4  months  of 
noncompliance  close  the  case  for  a 
minimum  of  one  month  or  until 
compliance;  after  4  months  non- 
compliance with  child  support 
enforcement  requirements  close  the  case 
until  compliance;  increase  the  asset 
hmit  to  $3,000.  count  only  liquid  assets, 
and  treat  all  lump  sums  as  liquid  assets 
rather  than  income  for  AFDC  and  FSP; 
modify  redetermination  requirements 
for  AFDC  and  FSP;  deny  AFDC  benefits 
to  persons  who  have  entered  the  State 
for  employment  purposes  but  do  not 
intend  to  remain  in  Michigan;  provide 
for  the  immediate  effect  of  negative 
actions,  allow  specific  case  changes  to 
be  reflected  in  the  m.onth  following  the 
month  of  change,  and  create  an  agency 
overpayment  standard  for  recovery 
purposes  of  $1,000  for  AFDC  and  FSP; 
modify  existing  AFDC  assistance  unit 
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composition  rules  to  include 
stepparents,  stepsiblings.  spouses  and 
certain  children  age  1&-19.  and  to 
exclude  non-parent  caretakers  when  the 
parent  (except  a  minor  parent)  is  in  the 
home;  allow  a  dependent  child  to  live 
with  an  unrelated  caretaker;  eliminate 
the  185  percent  of  need  test  and  apply 
the  same  earned  income  disregards  to 
applicants  and  recipients,  budget 
income  of  mandatorv-  ineligibles; 
replace  the  dependent  care  disregard 
with  vendor  payments  based  on  the 
Child  Day  Care  Services  program 
ehgibiUty  requirements;  replace  the 
75th  percentile  rule  for  child  care  costs 
with  reimbursement  rates  that  represent 
reasonable  child  care  market  rates; 
elim.inate  deprivation  as  an  eligibility 
critenon,  modify  QC  review 
requirements;  provide  .\FDC  benefits  to 
a  pregnant  woman  starting  at  any  point 
in  the  pregnancy  rather  than  just  the  last 
trimester;  use  100  percent  title  IV-A 
funds  to  provide  advance  EITC 
payments  to  ehgible,  employed  AFDC 
recipients;  budget  the  actual  sponsor's 
contribution  to  a  sponsored  alien  when 
determining  the  client's  .AFDC  and  food 
stamp  eligibility  and  treat  contribution 
as  unearned  income  of  the  sponsored 
alien  when  budgeting  against  the  needs 
of  the  group;  extend  AFDC  eligibility 
only  to  U.S  citizens,  legal  pennanent 
resident  aliens,  and  certain  other  legal 
entrants;  apply  additional  income 
exclusions  for  AFDC  and  FSP  for  a 
variety  of  income  types,  including 
inconsequential  income,  donations 
based  on  need,  dependent  child 
earnings,  adoption  subsidies,  child 
support  refunds,  training  pavTnents,  etc.; 
require  reporting  of  gross  income 
changes  for  AFDC  and  FSP  only  if  $100 
or  more;  define  dependent  child  as  a 
child  who  is  unemancipated  according 
to  state  law;  provide  law  enforcement 
officers  with  the  address  of  an  AFDC  or 
food  stamps  recipient  who  is  a  fugitive 
felon  or  who  the  law  enforcement  ofBce 
believes  has  a  fugitive  felon  living  in  the 
home;  deny  assistance  to  any  AFDC  or 
food  stamp  applicant  or  recipient  who 
is  identified  as  a  fugitive  felon;  pay 
current  monthly  child  support 
collections  directly  to  the  family  and 
budget  them  against  the  AFDC  grant, 
after  the  $50  disregard  is  applied;  revise 
child  support  distribution  cycle:  extend 
transitional  child  care  to  24  months  and 
eliminate  the  requirement  that  a  family 
receive  AFDC  in  at  least  3  of  the  6 
months  immediately  preceding  the  first 
month  of  AFDC  ineUgibihty;  place  title 
rV-E  funding  (except  for  adoption 
subsidy  payments)  in  a  block  grant;  use 
JOBS  funds  to  pay  for  transportation 
and  other  employment-related  expenses; 


assign  an  individual  to  CWEP  for  20 
hours  per  week  irrespective  of  the 
family  s  AFEXZ  benefit  level  or  receipt  of 
child  support;  count  all  mandatory  and 
optional  JOBS  components  toward  the 
AFDC-UP  participation  rate;  expand  the 
JOBS  target  population:  waive 
emplovTnent  and  training  exemptions 
for  RCA  participants  to  match  the  AFDC 
waiver  granted  to  Michigan  in  October 
1994:  adopt  the  current  AFDC  waiver 
proposal  regarding  earned  income 
disregards  for  RCA;  limit  the  groups 
eligible  for  Medicaid;  provide  12 
months  transitional  Medicaid  for  AFDC 
cases  that  close  due  to  child  support 
payments  and  eliminate  the  requirement 
that  a  family  receive  AFDC  in  at  least  3 
or  the  6  months  before  ineligibility; 
allow  an  age  test  for  children's  Medicaid 
eligibility  rather  than  a  birth  date  test; 
limit  automatic  Medicaid  coverage  to 
newborns  of  Medicaid  recipients; 
include  blind  individuals  in  the 
definition  of  disability  for  Medicaid 
eligibility;  determine  a  family's 
Medicaid  eligibility  recognizing  that  it 
operates  as  a  single  economic  unit  and 
use  income  and  resource  standards 
based  on  family  composition  rather  than 
separate  standards  for  individual 
members;  define  countable  income  and 
distinguish  mcome  from  resources  for 
Medicaid  to  be  consistent  with  AFDC 
proposal;  eliminate  the  burial  fund  and 
burial  space  exclusions  for  Medicaid; 
provide  for  long-term  care  through  a 
combination  of  private  insurance  and 
Medicaid;  modify  Medicaid  policy 
regarding  trusts;  allow  State  agency's 
disability  or  bUndness  determination  for 
non-cash  Medicaid  cUents  to  be  final; 
eliminate  advance  notice  requirement 
for  Medicaid  negative  actions;  and  allow 
Medicaid  Buy-In  for  persons  with  no 
employer-based  coverage  whose 
transitional  Medicaid  coverage  ends. 

Date  Received:  6/27/96. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Dan  Cleary,  (517) 
335-0015. 

Project  Title:  Minnesota — Work  First 
Program. 

Description:  In  pilot  counties,  would 
provide  vendor  payments  in  lieu  of 
regular  AFDC  benefits  for  applicants' 
rent  and  utilities  for  up  to  six  months; 
sanction  for  at  least  six  months  job- 
ready  applicants  who  fail  to  comply 
with  job  search  and  other  applicants 
who  fail  to  participate  in  JOBS 
orientation;  and  require  part-time  CWEP 
of  unemployed,  nonexempt  job-ready 
individuals  who  fail  to  participate  in  job 
search  for  32  hours/ week  or  who  after 
eight  weeks  of  job  search  are  not 
employed  for  at  least  32  hours/week  or 


not  self-employed  with  a  net  income 
equal  to  the  family's  AFDC  benefit. 
Individuals  who  refuse  to  participate  in 
CWEP  or  are  terminated  from  a  CWEP 
job  would  incur  a  whole  fomily  sanction 
and  become  ineligible  for  AFENC  for  at 
least  six  months.  Non-job-ready 
participants  would  be  assigned 
appropriate  education  and  training. 
Post-placement  services  would  be 
provided  for  up  to  180  days  and 
Transitional  Child  Care  and  Medicaid 
without  regard  to  AFDC  receipt  in  3  of 
the  6  months  preceding  ineligibility. 

Date  Received:  4/4/96. 

Type:  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Gus  Avenido.  (612) 
296-1884. 

Project  Title:  Minnesota— AFDC 
Barrier  Removal  Project. 

Description:  Statewide,  would  exptand 
AFDC-UP  eligibility;  treat  minor  parents 
living  with  a  caretaker  parent  on  AFDC 
as  a  separate  Kling  unit  and  disregard 
the  caretaker  parents'  earned  income  up 
to  200  percent  of  the  federal  poverty 
guideline;  disregard  earned  income  of 
dependent  child^n  who  are  at  least 
half-time  students  as  well  as  all  their 
savings  deposited  into  an  individual 
development  account;  increase  the  auto- 
equity  limit  to  $4,500;  cease  recovering 
overpayments  (once  every  two  years  per 
case)  due  to  an  individuaJ's  new 
employment  resulting  in  ineligibility; 
and  determine  AFDC  benefit  amount  for 
a  family  in  which  all  members  have 
resided  in  the  State  for  less  than  12 
months  based  on  the  payment  standard 
of  the  state  of  immediate  prior  residence 
if  less  than  Mirmesota's. 

Minnesota  has  amended  this 
application  to  include  a  proposed 
provision  in  which  families  who  have 
resided  in  the  State  of  Minnesota  for 
less  than  30  days  would  not  be  eligible 
for  AFDC  with  the  follov^Tng  exceptions: 
(1)  Either  the  child  or  caretaker  relative 
was  bom  in  Minnesota;  (2)  either  the 
child  or  caretaker  relative  has  resided  in 
the  State  for  365  consecutive  days  in  the 
past;  (3)  either  the  child  or  the  caretaker 
relative  went  to  Minnesota  to  join  a 
close  relative  who  has  resided  in  the 
State  for  at  least  one  year;  or  (4)  the 
caretaker  relative  went  to  Minnesota  to 
accept  a  bona  fide  offer  of  employment 
for  which  he  or  she  was  eligible.  For 
purposes  of  the  exemption  close  relative 
is  defined  as  a  parent,  grandparent, 
brother,  sister,  spouse,  or  child.  The 
State  would  allow  coimty  agencies  to 
waive  the  30  day  requirement  in  cases 
of  emergency  or  where  unusual 
hardship  would  result  from  denial  of 
benefits. 

Date  Received:  4/4/96;  amendment 
received  5/28/96. 
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Type  AFDC. 
Current  Status:  Pending. 
Contact  Person:  .\nn  Sessoms,  (612) 
296-0978. 

Protect  Title  New  Mex!Co;\Vork  First. 

Description.  Statewide  would 
emphasize  work  by  requiring  job  search 
pnor  to  case  approval,  expand 
maiidaton,  )OBS  participation  by 
exempting  caretakers  (1)  over  65  years 
or  (2)  with  children  up  to  1  year  old; 
expand  Transitional  Child  Care 
eligibility  bv  eliminating  the  three-in-six 
rule  and  providing  it  for  up  to  36 
months  after  ineUgibility  for  AFE>C  due 
to  earnings,  provide  special  one-time 
payments  needed  bv  recipient  to  accept 
or  retain  employment;  eliminate 
separate  |OBS  participation  rates  for 
.■\FDC-UP  cases;  change  AFDC  earned 
income  disregard  to  20  percent  plus 
$134  per  month  standard  deduction; 
increase  resource  limits  to  $1,500  for 
cash  and  exclude  one  vehicle  regardless 
of  value  Other  provisions  to  encourage 
self  sufficiency  and  personal 
responsibility  are  increased  progressive 
sanctions  for  JOBS  and  paternity 
establishment  cooperation,  resulting  in 
case  closure  for  successive  non- 
compliance; requiring  minor  parents  to 
live  in  a  supervised  setting;  eliminate 
the  parental  depnvation  provisions; 
expand  two-parent  eligibility  by 
eliminating  the  100-hour  rule  and  the 
work  history  requirement;  make  AFDC  a 
closed-ended  program  which  requires 
recipients  to  recenify  their  eligibility  on 
a  periodic  basis,  or  have  their  case 
closed  with  proration  of  both  food 
stamps  and  AFDC  from  date  of 
application;  eliminate  reconciliation 
requirement  so  that  over  and  under 
pavments  would  not  be  reported  or 
collected;  and  require  AFDC  and  food 
stamp  income  change  reporting  and 
processing  only  at  the  time  of  periodic 
review  and  re-certification. 

Date  Received:  8/6/95. 

Title:  Combined  AFDC/Medicaid. 

Current  Status:  New. 

Contact  Person:  Roberto  Salazar  (502) 
827-7280. 

Project  Title:  New  York — Leamfare 
Program. 

Description:  Would  phase  in 
statewide  a  provision  that  would  require 
AFDC  children  in  grades  1  through  6  to 
attend  school  regularly  by  mandating  a 
sanction  of  removal  of  the  child's  needs 
from  the  budget  group  for  three  months 
in  those  cases,  where  after  counseling, 
the  child  has  5  or  more  unexcused 
absences  in  a  quarter.  Benefits  for 
parents  will  be  terminated,  for  failiue 
without  good  cause,  to  sign  the  release 
form  for  educational  records. 

Date  Received:  5/31/96. 


UMI 


7>pe.AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jeff  Gaskell,  (518) 
486-3415. 

Project  Title:  New  York — Intentional 
Program  Violation  Demonstration. 

Description:  Statewide  would  change 
the  sanction  for  Intentional  Program 
Violations  making  the  period  of 
ineUgibiUty  of  the  person  committing 
the  violation  dependant  on  both  the 
number  of  offenses  and  the  amount  of 
the  overpayment  incurred  as  a  result  of 
the  violation. 
•   Date  Received:  5/31/96. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jeff  Gaskell,  (518) 
486-3415. 

Project  Title:  Oklahoma — Welfare 
Self-Sufficiency  Initiative. 

Description:  In  four  pilots  conducted 
in  five  counties  each,  would  (1)  extend 
transitional  child  care  to  up  to  24 
months;  (2)  require  that  all  children 
through  age  18  be  immunized  and 
require  that  responsible  adults  with 
preschool  age  children  participate  in 
parent  education  or  enroll  the  children 
in  Head  Start  or  other  preschool 
program;  (3)  not  increase  AFDC  benefits 
after  birth  of  additional  children,  but 
provide  voucher  payment  for  the 
increment  of  cash  benefits  that  would 
have  been  received  imtil  the  child  is 
two  years  old;  and  (4)  pay  lesser  of 
AFDC  benefit  or  previous  state  of 
residence  or  Oklahoma's  for  12  months 
for  new  residents. 

Date  Received:  10/27/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Raymond  Haddock, 
(405)  521-3076. 

Project  Title:  Pennsylvania — School 
Attendance  Improvement  Program. 

Description:  In  7  sites,  would  require 
school  attendance  as  condition  of 
eUgibility. 

Date  Received:  9/12/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal, 
(717) 787-4081. 

Project  Title:  Pennsylvania — Savings 
for  Education  Program. 

Description:  Statewide,  would  exempt 
as  resources  college  savings  bonds  £md 
funds  in  savings  accounts  earmarked  for 
vocational  or  secondary  education  and 
disregard  interest  income  earned  from 
such  accounts. 

Date  Received:  12/29/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal, 
(717)  787^081. 

Project  Title:  Pennsylvania — Common 
Sense  Welfare  to  Work  Program. 


Description:  Statewide,  would  impose 
24  month  time  limit  on  receipt  of  AFDC 
after  which  individuals  would  be 
required  to  work  or  participate  in 
subsidized  employment,  work 
experience,  on-the-job  training, 
community  service  or  workfare  for  at 
least  20  hours  per  week;  require  adult 
apphcants  and  recipients,  pregnant/ 
parenting  minors,  and  minors  without 
high  school  diplomas  or  equivalent  who 
are  not  attending  school  to  sign  an 
Agreement  of  Mutual  Responsibility 
(AMR)  as  a  condition  of  eligibility  for 
AFDC  and  impose  a  $40  per  month 
penalty  for  failure  to  comply  with  the 
agreements  in  the  AMR,  impose 
sanctions  for  failing  to  comply  with 
employment-related  AMR  provisions 
which  would  be  progressive  and  could 
lead  to  permanent  disqualification  for 
the  adult  in  the  first  24  months  and  for 
the  family  after  that  period;  provide  the 
lesser  of  the  Pennsylvania  benefit  or  the 
former  state  benefit  during  the  first  12 
months  of  residency;  deny  AFDC  to  an 
individual  serving  a  disqualification  for 
either  Food  Stamp  program  or  PA's 
General  As.sistance  program  fraud  or 
who  has  been  sentenced  for  a  criminal 
offense  but  has  not  satisfied  the  penalty 
imposed  by  a  court  and  to  exchange 
information  v\ith  the  State  Police  and 
Board  of  Probation  and  Parole  to 
identify  such  persons,  deny  .^FDC  and 
Medicaid  to  those  who  fail  to  appear,  as 
a  defendant,  at  a  criminal  court 
proceeding;  require  nonexempt 
apphcants  and  recipients  who  are  not 
employed  an  average  of  20  hours/week 
to  participate  in  an  eight-week  job 
search  period  and  additional  activities  if 
employment  is  not  found;  after  24 
months  of  AFDC  receipt,  require  work 
or  participate  in  subsidized 
employment,  work  experience,  on-the- 
job  training,  community  service  or 
workfare  for  an  average  of  20  hours/ 
week  as  a  condition  of  receipt  of  cash 
assistance;  limit  exemptions  from  JOBS 
and  work  requirements;  eliminate 
priority  for  volunteers  under  JOBS, 
limitations  on  periods  of  job  search,  and 
requirement  to  consider  preferences  of 
participant  to  the  maximum  extent 
possible  in  employability  plan; 
eliminate  workers'  compensation 
coverage  under  community  service 
activity;  allow  the  filling  of  established 
imfilled  vacancies  imder  the  Work 
Supplementation  component,  allow 
participation  for  12  months,  and  cash 
out  food  stamp  benefits  for  Work 
Supplementation  participants:  eliminate 
gross  income  test  (i.e.,  185  percent  of 
need  standard);  disregard  50  percent  of 
earned  income  without  time  limit; 
exclude  one  vehicle  for  AFDC  and  food 
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stamps;  disregard  all  earned  income  of 
dependent  children  for  AFDC  and  food 
stamps,  and  increase  age  hmit  for 
dependent  children  to  21  years  of  age; 
require  recipients  under  18  to  attend 
high  school  or  GED;  extend  Transitional 
Child  Care  (TCC)  beyond  12  months, 
establish  co-payments  as  a  percentage  of 
cost  of  care,  expand  eligibility  to 
include  cases  which  have  received 
AFDC  for  one  month  and  which  close 
for  any  reason  other  than  sanction  if  the 
individual  is  employed;  extend 
transitional  Medicaid  to  12  months  for 
cases  which  close  as  a  result  of  child 
support  collections;  require  cooperation 
with  Child  Support  Enforcement  for 
AFDC  recipients  and  Medicaid-only 
apphcants  and  recipients  prior  to 
authorization  of  assistance  for 
applicants;  redefine  what  constitutes 
noncooperation  for  child  support;  allow 
rV-D  workers  to  determine  cooperation 
rather  than  IV-A  workers;  provide  AFDC 
to  needy  child  who  resides  with  non- 
relative  if  in  the  best  interest  of  the 
child;  expand  two-parent  eligibility  by 
eUminating  100-hour  definition  of 
employment,  30-day  waiting  period, 
and  work  history  requirements;  expand 
eligibility  to  pregnant  women  in  the  first 
trimester  of  pregnancy;  for  AFDC  and 
Medicaid,  exclude  value  of  Ufe 
insurance  and  nonresident  property, 
and  in-kind  income;  for  AFDC, 
Medicaid,  and  food  stamps  revise  lump 
sum  policy  and  exclude  student 
financial  aid;  for  AFDC  and  food  stamps 
change  budgeting  methods  and  recovery 
of  over/underpayments. 

Date  Received:  7/31/96. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  New. 

Contact  Person:  Ed  Zogby.  (717)  772- 
7829. 

Project  Title:  Utah— Single  Parent 
Employment  Demonstration 
(Amendments). 

Description:  Would  amend  the  current 
Single  Parent  Employment 
Demonstration,  establishing  a  36  month 
lifetime  Hmit  on  a  family's  receipt  of 
AFDC,  with  exceptions;  and  count 
toward  the  time  limit  months  of  AFDC 
receipt  in  another  state. 

Date  Received:  July  2,  1996. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Bill  Biggs,  (801)  538- 
4337. 

Project  Title:  Virginia — Virginia 
Independence  Program  (Amendments). 

Description:  Would  amend  the 
Virginia  Independence  Program  to 
require  AFDC  applicants  and  recipients 
(including  specified  relatives  other  than 
a  parent)  to  provide  information 
sufficient  to  identify  the  non-custodial 


parent.  Failure  to  provide  the  required 
information  would  result  in  sanctions. 
In  any  case  where  an  applicant/ 
recipient  does  not  claim  good  cause  or 
good  cause  does  not  exist,  an  affidavit 
from  the  custodial  parent  attesting  to  the 
lack  of  information  about  the  non- 
custodial parent/putative  father,  in  and 
of  itself,  would  not  meet  the  definition 
of  cooperation.  If  the  first  two  genetic 
tests  exclude  the  named  putative 
fathers,  the  State  will  impose  a  sanction 
until  paternity  is  established.  If  a 
relative  other  than  the  parent  maintains 
the  he  does  not  know  the  identity  of  the 
child's  parent  and  has  no  way  to  help 
identify  the  parent,  the  sanction  would 
not  be  imposed. 

Date  Received:  5/24/96. 

Type:  AFDC. 

Current  Status:  Pending  (amended 
provisions  not  previously  published) . 

Contact  Person:  Barbara  Cotter,  (804) 
692-1811. 

Project  Title:  West  Virginia — West 
Virginia  Works. 

Description:  Statewide,  would  extend 
transitional  child  care  to  24  months  for 
families  who  are  employed  and 
otherwise  eligible.  In  selected  counties, 
provide  a  one-time  diversion  payment 
in  lieu  of  AFDC;  require  development  of 
a  personal  responsibility  contract  for 
AFDC  applicants  and  recipients,  and 
non-pubUc  assistance  cases  eligible  for 
Food  Stamps,  as  a  condition  of 
eligibility  which  will  outUne  the 
assessed  needs  of  the  participant; 
require  at  least  20  hours  of  work 
participation  per  week  by  non-exempt 
parents  over  age  20,  and  require  parents 
under  age  20  to  remain  in  school  until 
they  graduate  or  obtain  a  GED,  with 
limited  exemptions;  work  requirements 
for  parents  over  20  without  a  high 
school  diploma  or  GED  would  not  have 
to  be  coupled  with  education;  require 
child  immunization,  school  attendance 
and  satisfactory  progress  and 
community  service  activities;  time  limit 
AFDC  benefits  based  on  a  time  frame  for 
achieving  goals  not  to  exceed  a  60 
month  hfetime  limit  on  cash  assistance 
for  non-exempt  famifies,  with  some 
extensions;  impose  fiscal  sanctions  if 
the  adults  fail  to  meet  the  terms  of  their 
personal  responsibility  contract  %rithout 
good  cause  or  through  fraud  equal  to  a 
one  third  reduction  in  AFDC  benefits  for 
3  months  for  the  first  sanction,  a  two 
thirds  reduction  in  AFDC  benefits  for  3 
months  for  the  second  sanction,  and 
case  closure  until  participation  occurs 
for  the  third  sanction;  eliminate  the 
JOBS  conciliation  requirement;  increase 
by  10%  the  AFDC  monthly  cash  benefit 
to  families  where  both  the  husband  and 
wife  are  living  together  and  caring  for 


her/his  children;  reduce  to  75%  the 
AFDC  monthly  cash  benefit  to  families 
where  there  is  another  adult  present  in 
the  household  but  not  eUgible  for 
inclusion  in  the  AFDC  calculation; 
eliminate  many  JOBS  exemptions,  and 
make  most  remaining  exemptions 
temporary,  including  allowing  only  a 
one-time  exemption  for  children  imder 
2  years  of  age  (only  6  month  exemptions 
will  be  provided  for  additional 
children);  require  minor  parents  to  live 
at  home  or  in  an  ad^lt-supervised 
setting,  attend  and  maintain  satisfactory 
progress  in  an  educational  activity  to 
complete  high  school,  GED  or 
vocational  training;  increase  the 
allowable  asset  level  to  $5,000  and 
exempt  one  vehicle  regardless  of  value; 
expand  eligibility  for  transitional  child 
care;  allow  a  family  to  be  eligible  for 
transitional  child  care  for  up  to  30  days 
for  job  search  purposes,  if  they  lose  a  job 
with  good  cause;  for  AFDC/UP, 
eliminate  the  requirement  that  the 
imemployed  parent  have  a  recent 
attachment  to  the  labor  force,  and  not 
work  more  than  100  hours  per  month; 
coimt  all  income  received  by  any 
member  of  the  family  which  can  be  used 
at  the  discretion  of  the  household, 
including  the  first  $50  of  child  support 
and  SSI  payments;  increase  earned 
income  disregards  to  enable  famihes  to 
retain  benefits  up  to  50%  of  the  Federal 
poverty  level;  eliminate  the  8  week 
limitation  on  job  search  activities;  allow 
the  State  to  extend  transitional  medical 
coverage  to  24  months;  and  transfer  the 
cash  value  of  Food  Stamp  benefits  for 
AFDC  recipients  to  a  wage  pool  for  a 
voluntary  subsidized  employment 
activity. 

Date  Received:  7/1/96. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Sue  Buster,  (304) 
558-3186. 

Project  Title:  Wisconsin — Work  Not 
Welfare  and  Pay  for  Performance 
Projects  (Amendments). 

Description:  Statewide,  would  lower 
the  JOBS  exemption  from  a  parent 
whose  youngest  child  is  one  year  old  or 
younger  to  a  parent  whose  youngest 
child  is  12  weeks  old  or  younger; 
require  up  to  40  hours  a  week  in  CWEP 
regardless  of  the  amount  of  the  family's 
AFDC  grant  and  require  participation  in 
substance  abuse  and  mental  health 
treatment,  as  appropriate;  include 
intentional  failure  or  voluntary  quit  in 
a  work  component  as  a  failure  to 
cooperate  with  JOBS  and  apply  JOBS 
program  sanctions  to  the  entire  family; 
and  Hmit  AFDC  receipt  to  60  months  in 
a  lifetime,  writh  exemptions  and  case-by- 
case  extensions.  The  state  would  extend 
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child  care  to  families  earning  up  to  165 
percent  of  poverty  with  graduated  co- 
payments  based  on  the  cost  of  care,  and 
change  IV-A  cases  headed  by  a  non- 
needy  non-legaliy  responsible  relative  to 
IV-E  cases  and  provide  cases  headed  by 
an  adult  SSI  recipient  a  special  child- 
only  grant  supplement  in  heu  of  the 
regular  .\FIX:  payment  for  the  child. 
Both  types  of  cases  would  be  exempt 
from  the  time  limit  and  work 
requirements.  Further,  the  state  would 
require  minor  parents  to  live  with  a 
parent  or  m  an  adult-supervised  setting. 
Also  the  state  would  establish  a 
competitive  process  for  selection  of 
contractors  to  administer  county 
programs. 

Date  Received:  5/8/96;  Amendments 
received  5/17/96. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jean  Sheil.  (608)  266- 
0613. 

Project  Title:  Wisconsin — Wisconsin 

Works  (VV2) 

Description:  Statewide,  would 
establish  performance  standards  for  the 
administration  of  Wisconsin  Works 
(W2j  along  with  a  competitive  process 
for  selection  of  contractors  to  administer 
county  programs.  The  State  would 
provide — but  not  guarantee — work 
positions,  child  care  and  health  care 
coverage  to  families,  (as  defined  by  the 
State,)  whose  gross  income  does  not 
exceed  1 1.5  percent  of  the  federal 
poverty  level  (FPL),  whose  resources  do 
not  exceed  S2,.500  (excluding  a 
homestead),  and  whose  total  auto  equity 
assets  do  not  exceed  $10,000,  with  a  60- 
day  State  residency  requirement  for 
eligibility  The  State  would  count  all 
earned  and  unearned  income,  including 
child  support  (which  will  be  paid 
directly  to  the  custodial  parent),  except 
for  EITC  when  determining  W2 
ehgibility  The  State  would  require 
participation  in  substance  abuse  and 
mental  health  treatment,  as  appropriate; 
exempt  from  a  work  requirement 
parents  with  a  child  less  than  12  weeks 
old;  and  provide  for  an  appeal  process 
for  VV2  eligibility  and  benefit  decisions. 
The  State  would  review  an  individual 
W2  agency's  financial  eligibility 
decision  only  if  the  applicant  petitions 
the  State  within  15  days  of  the  decision 
and  would  not  pay  benefits  pending  a 
decision  Applicants  would  be  required 
to  search  for  unsubsidized  employment 
during  eligibility  determination,  and 
would  be  denied  eligibihty  if  they 
refused  a  bona  fide  offer  of  employment 
in  the  180  days  prior  to  application.  The 
State  would  automatically  refer  all  W2 
participants  to  child  support  for 
services.  The  State  would  require  minor 


parents  to  live  with  a  parent  or  in  an 
adult-supervised  setting  to  receive  W2 
non-employment/non-cash  benefits. 
e.g.,  financial  planning  assistance,  case 
management;  but  minor  parents  would 
not  be  eligible  for  W2  employment/cash 
benefits.  Teen  children  must  attend 
school  regularly.  The  state  would 
provide  children  whose  parents  are  SSI 
redpients  a  payment  of  $77. 

The  W2  payment  amount  would  be 
determined  according  to  job  placement: 
Unsubsidized  job,  trial  job  (including  up 
to  $300  per  month  wage  subsidy  to 
employer),  community  service  job 
(benefit  of  $555  per  month),  and 
transitional  placement  (benefit  of  $518 
per  month).  Community  service  jobs 
would  require  30  hoius  per  week  of 
work  plus  10  hours  per  week  of 
education  and  training;  transitional 
placement  jobs  would  require  28  hours 
per  week  of  work  plus  12  hours  of 
education  and  training.  In  addition 
CWEP  participation  would  be  increased 
up  to  40  hours  per  week.  The  State 
would  sanction  individuals  $4.25  per 
each  hour  of  non-participation  in  work 
requirements.  In  addition  sanctions 
would  be  imposed  upon  the  entire 
family  for  refusal  to  participate,  without 
good  cause,  in  a  W2  employment 
position.  Three  refusals  to  participate  in 
any  W2  employment  category  would 
result  in  permanent  ineligibility  for  that 
category.  To  assist  families  with  one- 
time expenses,  the  State  would  provide 
Job  Access  Loans  for  emplojmient 
support  needs,  e.g.,  car  repair,  uniforms, 
etc.;  and  would  extend  child  care  to 
famiUes  earning  up  to  165  percent  of 
poverty  with  graduated  co-payments 
based  on  family  income  and  the 
category  of  care  used.  Child  care  would 
only  be  provided  to  children  under  13. 

Tue  State  would  limit  participation  to 
24  months  in  any  one  W2  employment 
position  and  would  limit  lifetime 
eligibility  for  benefits  to  60  months, 
with  extensions  on  a  case-by-case  basis; 
the  60-month  limit  would  apply  to 
certain  JOBS  participants  beginning  July 
1, 1996.  The  State  would  change  AFDC 
cases  headed  by  a  non-legally 
responsible  relative  to  a  IV-E  case; 
provide  job  search  assistance  and  case 
management  to  non-custodial  parents 
with  a  child  support  order;  impose 
stricter  sanctions  for  non-cooperation 
wdth  child  support;  and  permanently 
deny  W2  employment  after  three 
Intentional  Program  Violations.  Benefit 
overpayments  will  be  recouped  for 
intentional  violations  at  a  rate  set  by  the 
State.  Corrective  payments  would  not  be 
made  for  underpayments.  Eligibility  for 
Emergency  Assistance  for  certain 
homeless  persons  would  be  limited  to 
once  in  a  36-month  period  unless  the 


homelessness  was  caused  by  domestic 
abuse,  and  the  State  would  allow 
displacement  of  regular  employees  by 
W2  participants  in  certain  cases:  i.e., 
partial  displacement  (reduction  in 
hours);  impairment  of  existing  contracts; 
infringement  upon  promotional 
opportimities;  and  filling  of  any 
established  unfilled  position. 

The  State  would  eliminate 
transitional  Medicaid  and  expand 
Medicaid  (i.e.,  the  W2  Health  Plan)  to 
families  with  gross  income  up  to  165  of 
FPL.  who  would  then  remain  eligible 
until  their  income  increases  to  200 
percent  of  FPL;  and  would  incorporate 
a  mandatory  HMO  enrollment  or 
primary  provider  program  for  W2 
participants.  Participants  would  be 
required  to  pay  a  share  of  W2  Health 
Plan  premiums  according  to  a  sliding 
scale,  and  the  State  would  impose 
stricter  Medicaid  sanctions  for  non- 
cooperation  with  child  support  The 
State  would  merge  the  Food  Stamps 
E&T  program  with  the  W2  Work 
Program;  modify  the  Food  Stamps  work 
program  exemptions,  eliminate  the  Food 
Stamps  gross  income  test:  require 
nutrition  education  for  Food  Stamps 
recipients:  and  cash  out  food  stamps. 

Date  Received:  5/29/96. 

Type:  Combined  .AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Jean  Sheil,  (608)  266- 
0613. 

Project  Title:  Wyoming — New 
Opportunities  and  New 
Responsibilities — Phase  11 
(Amendments). 

Description:  Proposes  expansion  of 
demonstration  provisions  currently 
limited  to  a  pilot  site  statewide  and 
further  amendments  to  the  current 
demonstration  to  establish  a  5-year 
lifetime  limit  on  cash  assistance  for 
adults,  beginning  with  time  on  AFDC 
fi-om  July  1,  1987  (with  limited 
exemptions  and  extensions);  pursue 
child  support  from  the  absent  minor 
parent's  parents;  freeze  benefits  based 
on  household  size  10  months  after 
initial  qualification:  replace  existing 
earnings  disregards  for  recipients 
(except  no  disregard  will  apply  for 
recipients  disqualified  due  to  fraud, 
education  time  limits,  illegal  alien)  with 
a  maximum  earned  income  disregard  of 
$200  for  recipients;  expand  pay-for- 
performance  from  AFDC-UP  to  the 
regular  AFDC  population,  with  limited 
e.xemptions,  where  failure  to  perform 
any  item  in  the  self-sufficiency  plan 
would  cause  disqualification  of  the 
parent  for  AFDC,  Food  Stamps,  and 
Medicaid;  reduce  the  grant  by  $40  when 
a  nonexempt  child  fails  to  meet  the 
performance  requirements;  require  able- 
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bodied  applicants  and  recipients  to  do 
job  search  for  up  to  16  weeks  unless 
otherwise  exempted:  terminate  the  case 
when  there  is  loss  of  contact  with  the 
client  for  1  month  after  nonpayment  for 
failure  to  meet  the  performance 
requirements;  exclude  the  earned 
income  and  resources  of  a  dependent 
child  who  is  a  full-time  high  school 
student,  allow  payment  of  the  supplied 
shelter  grant  for  households  with  a  SSI 
recipient,  unmarried  minor  parents,  or 
recipients  disqualified  for  other  reasons 
(fraud,  education  time  limits,  illegal 
aliens);  exclude  one  licensed  vehicle 
with  a  fair  market  value  of  less  than 
$12,000;  increase  the  resource  limit  to 
$2,500  for  those  m  compliance  with,  or 
exempted  from,  the  performance 
requirements;  and  exclude  veteran's 
service  connected  disability 
compensation  if  the  annual  income  is 
less  than  the  poverty  level. 

Date  Received:  5/13/96. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Marianne  Lee,  (307) 
777-6849. 

m.  Listing  of  Approved  Proposals  Since 
July  1,  1995 

Project  Title:  Tennessee — Families 
First. 

Contact  Person:  Glenda  Shearon, 
(615)  313-5652. 

Project  Title:  Utah— Single-Parent 
Employment  Demonstration 
(Amendments). 

Contact  Person:  Bill  Biggs,  (801)  538- 
4337. 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  hsted  for  the  proposal. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93562;  Assistance  Payments — 
Research) 

Dated:  August  12, 1996. 
Howard  Rolston, 

Director,  Office  of  Planning,  Research  and 
Evaluation. 
(FR  Doc.  96-20938  Filed  6-15-96;  8:45am] 

BILLING  CODE  4184-01-P 


Food  and  Drug  Administration 
pocket  No.  93F-0269] 

Lonza,  Inc.;  Withdrawal  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administiation, 
HHS. 


ACTION:  Notice 


SUMMARY:  The  Food  and  Drug 
.\dministration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
futxire  filing,  of  a  food  additive  petition 
(FAP  3B4387),  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
didecyidimethylammonium  chloride  as 
a  preservative  on  wooden  articles 
intended  to  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  |  Za)ac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  12, 1993  (58  FR  42977),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4387)  had  been  filed  on  behalf 
of  Lonza,  Inc.,  c/o  Delta  Analytical 
Corp.,  7910  Woodmont  Ave.,  suite  1000, 
Bethesda,  MD  20814  (currently  c/o 
Lewis  &  Harrison,  122  C  St.  NW.,  suite 
740,  Washington.  DC  20001). 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.3800 
Preservatives  for  wood  (21  CFR 
178.3800)  to  provide  for  the  safe  use  of 
didecyidimethylammonium  chloride  as 
a  preservative  on  wooden  articles 
intended  to  contact  food.  Lonza,  Inc., 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  )uly  19, 1996. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  96-20964  Filed  8-15-96;  8:45  am] 

BILLING  CODE  416ft-01-F 

[Docket  Nos  80N-0012  and  84N-0067,  DESI 
10826] 

Drug  Efficacy  Study  Implementation' 
Certain  Topical  Anti-lntectlve  Drug 
Products;  Withdrawal  of  Approval  of 
New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  writhdrawdng 
approval  of  pertinent  parts  of  the  new 
drug  appUcations  (NDA's)  for  cream  and 
ointaient  products  containing  neomycin 
sulfate  and  gramicidin  in  addition  to 
nystatin  and  triamcinolone  acetonide. 
There  is  a  lack  of  substantial  evidence 
that  the  products  as  originally 
formulated  are  effective  in  the  treatment 
of  various  dermatoses  and  as  anti- 
infective  agents  for  which  they  are 


labeled.  Both  products  have  been 
reformulated  to  eliminate  neomycin 
sulfate  and  gramicidin,  and  FDA  has 
approved  the  reformulated  products  as 
safe  and  effective. 

EFECnvE  DATE:  September  16, 1996. 
ADDRESSES:  Requests  for  guidance  on 
the  apphcability  of  this  notice  to  a 
specific  product  should  be  identified 
with  the  Drug  Efficacy  Study 
Implementation  (DESI)  number  10826 
and  directed  to  the  Division  of 
Prescription  Drug  Compliance  and 
Surveillance  (HFD-330),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  7500  Standish  PL, 
Rockville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFI>-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville.  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
of  opportunity  for  a  hearing  published 
in  the  Federal  Register  of  September  25, 
1981  (46  FR  47408),  the  Director  of  the 
Bureau  of  Drugs  (now  the  Center  for 
Drug  Evaluation  and  Research) 
proposed  to  withdraw  approval  of 
NDA's  for  certain  topical  anti-infective 
drug  products.  The  proposal  was  based 
on  the  lack  of  substantial  evidence  of 
effectiveness  as  required  by  section 
505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  355(e)) 
and  21  CFR  314.126  (previously  21  CFR 
314.111(a)(5)).  In  response  to  that 
notice,  requests  for  a  hearing  were  filed 
for  the  following  NDA's: 

1.  NDA's  60-572  and  60-576; 
Mycolog  Ointment  and  Cream, 
respectively,  both  containing  nystatin 
(100,000  units  per  gram  (g)), 
triamcinolone  acetonide  (1.0  milligram 
(mg)/g),  neomycin  sulfate  (2.5  mg/g), 
and  gramicidin  (0.25  mg/g);  now  held 
by  Apothecon,  a  division  of  Bristol- 
Myers  Squibb,  P.O.  Box  4500,  Princeton, 
NJ  08543-4500. 

2.  NDA's  61-654  and  62-045;  Myco 
Triacet  Cream  and  Ointment, 
respectively,  containing  nystatin, 
neomycin  sulfate,  gramicidin,  and 
triamcinolone  acetonide;  held  by 
Lemmon  Co.,  650  Cathill  Rd.. 
Sellersville,  PA  18960. 

3.  NDA's  62-135  and  62-136: 
Nystatin-Neomycin  Sulfate-Gramicidin- 
Triamcinolone  Acetonide  Ointment  and 
Cream,  respectively;  held  by  E.  Fougera 
and  Co.  (formerly  Byk  Pharmaceutical 
Group),  a  division  of  Altana,  Inc.,  60 
Baylis  Rd.,  Melville,  NY  11747. 

4.  NDA's  62-186  and  62-280; 
Nystatin-Neomycin  Sulfate-Gramicidin- 
Triamcinolone  Acetonide  Cream  and 
Ointment,  respectively;  held  by  Clay- 
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Park  Labs,  Inc.  (formerly  Clay  Park 
Laboratories),  1700  Bathgate  Ave., 
Bathgate  Industrial  Park,  Bronx,  NY 
10457. 

NMC  Uboratories,  70-36  83d  St.. 
Glendale.  N'Y  11385,  filed  a  hearing 
request  without  reference  to  a  particular 
product. 

In  a  document  published  in  the 
Federal  Register  of  April  17. 1985  (50 
FR  15227),  FDA  announced  conditions 
for  approval  and  marketing  of 
reformulations  of  both  the  cream  and 
ointment  products  that  omit  neomycin 
sulfate  and  gramicidin.  FDA 
subsequently  approved  supplemental 
.N'D.As  providing  for  reformulation  of  all 
the  products  listed  above. 

The  drug  manufacturers  listed  above 
have  since  withdrawn  their  hearing 
requests  .Accordingly.  FDA  is  now 
withdrawing  approval  of  those  parts  of 
the  N'DA's  listed  above  pertaining  to  the 
products  containing  neomycin  sulfate 
and  gramicidin. 

Antibiotic  drug  monographs  for 
nystatin-neomycin  sulfate-gramicidin- 
triamcinolone  acetonide  ointment  and 
cream  products  are  cited  in  21  CFR 
449.550c  and  449.550e,  respectively. 
These  monographs  will  be  modified  in 
a  future  Federal  Register  notice,  if 
necessary.  In  accord  with  the  plans 
announced  by  President  Clinton  on 
March  4.  1995.  regarding  reform  of  the 
Federal  regulatory  system  as  part  of  the 
Administration's  "Reinventing 
Government"  initiative,  the  agency  has 
initiated  the  consideration  of  legislation 
that  would  eliminate  the  need  for 
publication  of  antibiotic  monographs. 
.•\nv  drug  product  that  is  identical, 
related,  or  similar  to  the  products  listed 
above  and  is  not  the  subject  of  an 
approved  N'D.A  is  covered  by  the  NDA's 
reviewed  and  is  subject  to  this  notice 
(21  CFR  no. 6).  Any  person  who  wishes 
to  determine  whether  a  specific  product 
is  covered  by  this  notice  should  write  to 
the  Division  of  Prescription  Drug 
Compliance  and  Surveillance  (address 
above). 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  section 
505(e)  of  ihe  act  and  under  authority 
delegated  to  her  (21  CFR  5.82).  finds,  on 
the  basis  of  new  information  before  her 
with  respect  to  the  cream  and  ointment 
products  containing  neomycin  sulfate 
and  gramicidin,  evaluated  together  with 
the  evidence  available  to  her  when  the 
applications  were  approved,  that  there 
is  a  lack  of  substantial  evidence  that  the 
products  will  have  the  effect  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 


Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  NDA 
60-576  and  NDA  60-572  that  provide 
for  Mycolog  Cream  and  Ointment, 
respectively;  those  parts  of  NDA  61-954 
and  NDA  62-045  that  provide  for  Myco 
Triacet  Cream  and  Ointment, 
respectively;  those  parts  of  NDA  62-135 
and  NDA  62-136  that  provide  for  the 
cream  and  ointment,  respectively;  and 
those  parts  of  NDA  62-186  and  NDA  62- 
280  that  provide  for  the  cream  and 
ointment,  respectively,  containing 
neomycin  suljfate  and  gramicidin,  and 
all  the  amendments  and  supplements 
for  these  products,  is  withckawn 
effective  September  16, 1996.  Shipment 
in  interstate  conmierce  of  the  products 
above  or  any  identical,  related,  or 
similar  product  that  is  not  the  subject  of 
an  approved  new  drug  application  vdll 
be  unlawful  as  of  that  effective  date. 

Dated:  June  28. 1996. 

Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

(PR  Doc.  96-20899  Filed  8-15-96;  8:45  ami 

BILUNQ  CODE  41«IM)1-F 

[Docket  No.  91N-0295] 
RIN0910-AA09 

Medical  Devices.  Methods  to  Estimate 
Medical  Device  Denominator  Data; 

Notice  of  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  a 
public  workshop  to  gather  and  exchange 
information  regarding  the  methods  used 
by  the  medical  device  industry  to  derive 
estimates  of  numbers  of  devices 
manufactiu«d,  distributed,  and  in 
current  use  (collectively  referred  to  as 
denominator  data)  for  purposes  of 
submitting  baseline  reports  as  required 
in  the  December  1995  medical  device 
report  (MDR)  final  rule.  This  workshop 
is  intended  to  help  FDA  better 
understand  these  methods  and  therefore 
to  better  evaluate  and  utilize  the 
denominator  data. 
DATES:  The  public  workshop  will  be 
held  on  September  17,  1996.  from  8:30 
a.m.  to  6  p.m.  Submit  registration  forms 
by  September  10. 1996.  Persons  washing 
to  make  formal  comments  at  the 
workshop  must  submit  a  request  with 
outline  of  their  presentation  on  or  before 
September  3, 1996. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Parklawm  Building,  5600 
Fishers  Lane,  Conference  Rooms  D  and 


E,  Rockville,  MD  20857  A  proposed 
agenda  and  registration  forms  can  be 
obtained  after  August  15,  1996,  through 
the  Center  for  Devices  and  Radiological 
Health  (CDRH)  Facts-on-Demand 
system.  To  receive  these  documents  via 
FAX  call  the  CDRH  Facts-on-Demand 
system  at  1-800-899-0381  or  301-827- 
0111  from  a  touch-tone  telephone.  At 
the  first  voice  prompt  press  1  to  access 
DSMA  Facts,  at  second  voice  prompt 
press  2.  and  then  enter  the  document 
number,  1053,  followed  bv  the  pound 
sign  (#).  then  follow  the  remaining  voice 
prompts  to  complete  your  request. 
Submit  registration  forms  and  requests 
to  make  formal  comments  to  the  contact 
person  below.  A  transcript  of  the 
meeting  may  be  available  from  the 
DSMA  Facts  line  as  of  October  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosehe  A.  Bright,  Center  for  Devices 
and  Radiological  Health  (HFZ-541), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-0600. 

FDA  is  soliciting  speakers  from  the 
industry  to  speak  on  methods  they  use 
to  estimate  denominator  data.  Speakers 
representing  these  categories  of  devices 
are  being  sought:  Single  use/disposable, 
multiple  use,  and  implantables.  If  vou 
are  interested  in  speaking,  please  call 
the  contact  person  as  soon  as  possible. 
Speakers  are  asked  to  limit  their 
presentations  to  10-15  minutes.  There  is 
no  registration  fee.  but  advance 
registration  is  required  due  to  space 
limitations.  If  you  have  a  disability  that 
affects  your  attendance  at,  or 
participation  in,  this  meeting,  please 
send  a  letter  to  the  contact  person  and 
identify'  your  needs.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  written  notification 
is  provided. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  11,  1995 
(60  FR  63578).  the  agency  published  the 
MDR  final  rule.  On  .April  11,  1996,  (61 
FR  16043),  FDA  announced  the  effective 
date  of  the  MDR  final  rule  was  extended 
to  July  31,  1996.  On  July  31,  1996  (61 
FR  39868),  the  agency  issued  a  stay  of 
the  effective  date  for  certain  provisions 
of  the  MDR  final  rule  regarding  baseline 
reporting  requirements. 

Under  the  December  11,  1995,  final 
rule,  manufacturers  are  required  to 
submit  individual  reports  of  adverse 
events  on  a  monthly  basis,  as  well  as 
annual  baseline  reports  Baseline  reports 
are  required,  under  §  803.55  (21  CFR 
803.55).  to  include  information 
specifically  identifv'ing  a  device  for 
which  an  adverse  event  has  been 
submitted.  Under  §  803.55, 
manufacturers  are  also  required  to 
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submit  denominator  data  for  the  device 
identified,  which  includes  the  number 
of  devices  manufactured  andxlistributed 
in  the  last  12  months,  an  estimate  of  the 
number  of  devices  in  current  use.  and 
a  brief  description  of  any  methods  used 
to  estimate  the  number  of  devices 
distnbuted  and  m  current  use  Based  on 
comments  received  subsequent  to  the 
issuance  of  the  December  n    1995.  final 
rule,  FDA  stayed  the  requirement  to 
submit  this  denominator  data  pending 
further  evaluation  (61  FR  39868). 

During  the  stay.  FDA  has  two  projects 
planned:  (1)  A  public  workshop  and  (2) 
a  demonstration  project  The  agency  is 
requesting  industry's  assistance  to 
accomplish  both  these  profects.  In 
preparation  for  the  demonstration 
project,  CDRH  is  convening  a  public 
workshop  to  enable  the  agency  to  better 
understand  methods  used  to  derive 
denominator  estimates  and  therefore 
better  evaluate  and  utilize  these  data. 

For  this  workshop.  CDRH  is  soliciting 
speakers  from  the  medical  device 
industry  to  speak  for  approximately  10- 
15  minutes  each  on  methods  they  use  to 
estimate  denominator  data  Given  that 
methods  may  vary  by  type  of  device, 
FDA  is  interested  in  hearing  from 
members  of  the  medical  industry 
representing  three  basic  categories  of 
devices:  Single  use/disposable,  multiple 
use,  and  implantables,  .^fter  opening 
remarks  and  background  presentations 
by  FDA,  it  is  anticipating  that  the 
v^rorkshop  will  include  a  series  of 
presentations  bv  industr\-  members 
representing  these  basic  device 
categories  in  three  sessions  (one  per 
categor\)  over  1  to  2  days.  FDA  intends 
to  invite  a  group  of  discussants, 
representing  various  disciplines  (e.g., 
survey  methods,  statistics,  procurement, 
marketing,  epidemiology),  to  listen  and 
to  respond  to  the  presentations.  Several 
question  and  answer  sessions  are  also 
plarmed  for  the  benefit  of  attendees. 

At  the  completion  of  the  public 

workshop  and  the  demonstration 
project,  the  agency  will  either  lift  the 
stay  of  the  December  1995  final  rule 
baseline  denominator  reporting 
requirements,  retain  the  stay,  or  issue  a 
new  proposed  rule  to  modify  these 
requirements. 

Dated:  August  12.  1996. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  96-20965  Filed  &-15-96;  8:45  am] 

BILUNG  CODE  4160-01-F 


Health  Care  Financing  Administration 
[ORD-090-N] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 1 5(a)  of  the  Social 
Security  Act:  June  1996 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

SUMMARY:  During  the  month  of  June,  one 

new  proposal  for  a  Medicaid 
demonstration  project  was  submitted  to 
the  Department  of  Health  and  Human 
Services,  une  proposal  was  approved 
and  one  proposal  was  withdrawn.  No 
proposals  were  disapproved  during  this 
time  period.  [This  notice  can  be 
accessed  on  the  Internet  at  HTTP:// 
WWW .  HCF A  GO V/ORD/ 
0RDHP1.HTML.) 
COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
XI  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard.  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson.  (410!  "86-3996. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27. 
1994,  we  published  a  notice  In  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 


projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations 

As  part  of  our  proceau:^j    a  e  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdravm  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Listing  of  New,  Pending,  Approved, 

and  Withdrawn  Proposals  for  thp 

Month  of  lune  1996 

A.  Comprehensive  Health  Reform 
Pmgmms 

1.  New  Proposals 

The  following  comprehensive  health 
reform  proposal  was  received  diuing  the 
month  of  June: 

Demonstration  Title/State: 
Community  Care  Systems — New 
Hampshire. 

Description:  The  State  submitted  a 
revised  proposal  for  "Community  Care 
Systems."  This  system  will  provide 
capitated,  managed  acute  care  services 
and  coordination  for  specialty  and 
support  services  not  included  in  the 
health  plan  service  package.  The  State 
proposes  to  implement  this  program  in 
three  phases:  Phase  1  will  enroU  AFDC 
and  AFDC-related  children  and  families; 
Phase  2  will  enroll  the  elderly 
population;  and  Phase  3  will  enroU 
disabled  adults  and  disabled  children. 
The  current  waiver  request  is  for  Phase 
1  only. 

Date  Received:  June  5, 1996. 

State  Contact:  Lorrie  Lutz,  Planning 
and  Pohcy  Development,  State  of  New 
Hampshire,  Department  of  Health  and 
Human  Services,  6  Hazen  Drive, 
Concord,  NY  03301-6505.  (603)  271- 
4478, 

Federal  Project  Officer:  Cindy  Shirk, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

2.  Pending,  Approved  and  Disapproved 
Proposals 

We  did  not  approve  or  disapprove  any 
proposals  during  the  month  of  June.  The 
one  new  proposal  submitted  in  May  and 
now  pending  is  as  follows: 

Demonstration  Title/State:  Maryland 
Medicaid  Reform  Proposal — ^Maryland. 
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Description  A  statewide  section  1115 
demonstration  proposal  has  been 
developed  to:  provide  a  patient-focused 
system  through  managed  care  entities; 
build  on  the  strengths  of  the  current 
Maryland  health  care  svstem;  provide 
comprehensive,  pre  vent  ion -orientated 
systems  of  care,  hold  Managed  Care 
Organizations  (MCOs!  accountable  for 
high-quality  care;  and  achieve  better 
value  and  predictability  for  State 
expenditures 

Date  Received:  Mav  3,  1996. 

State  Contact:  Man,'  Mussman,  M.D., 
M.P  H  .  Acting  F>xecutive  Director, 
Center  for  Health  Program  Development 
and  Management.  Social  Sciences 
Building.  Room  309A.  5401  Wilkens 
Avenue.  Baltimore,  MB  21228-5398, 
(410)435-6804 

Federal  Project  Officer:  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850.' 

Other  pending  proposals  can  be  foimd 
in  the  Federal  Register  of  January  23, 
1996,61  FR  1769. 

3.  Withdrawn  Proposals 

The  following  proposal  was 
withdrawn  June  4, 1996: 

Demor^stration  Title/State:  The 
Granite  State  Partnership  for  Access  and 

Affordability  in  Health  Care — New 
Hampshire. 

B.  Other  Section  1 1 1 5  Demonstration 

Proposals 

1 .  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  June. 

2.  Approved  Proposals 

The  following  proposal  was  approved 
during  the  month  of  June: 

Demonstration  Title/State:  Medicaid 
Family  Planning  Services  for  Women  of 
Childbearing  Age — Arkansas. 

Description:  This  State  demonstration 
will  provide  Medicaid  covered  family 
planning  services  for  all  women  of 
childbearing  age  with  incomes  at  or 
below  133  percent  of  the  Federal 
Poverty  Level 

Date  Received:  September  13. 1995 
(October  2,  1995  date  Usted  in  61  FR 
1771  was  not  correct). 

Date  Approved:  June  18,  1996. 

State  Contact:  Thomas  Dalton, 
Director.  .Arkansas  Department  of 
Human  Services,  P.O.  Box  1437,  Little 
Rock,  Arkansas  72203-1437.  (501)  682- 
8650 

Federal  Project  Officer:  Rosemarie 
Hakim.  Health  Care  Financing 


Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

3.  Pending  and  Withdrawn  Proposals 

We  did  not  disapprove  any  Other 
Section  1115  E)emonstration  Proposals 
during  June  nor  were  any  proposals 
withdrawn  during  that  month  Pending 
proposals  for  the  month  of  November 
1995  published  in  the  Federal  Register 
on  January  23,  1996,  61  FR  1769,  and  for 
the  months  of  February  and  .March  1996 
published  in  the  Federal  Register  on 
May  14,  1996,  61  FR  24318  remain 
imchanged  with  the  exception  of  the 
approved  proposal  as  shown  above 

in.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  Usted  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments.) 

Dated:  July  24, 1996. 
Barbara  Cooper, 

Acting  Director,  Office  of  Research  and 

Demonstrations. 

(FR  Doc.  96-20918  Filed  ft-15-96;  8:45  am] 

BILUNQ  COOE  4120-01-P 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meetings 

Pursuant  to  Public  L,aw  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contract  Persons  listed 
below  in  advance  of  the  meetings. 

Name  of  Panel:  New  Therapies  for 
Thalassemia. 

Dates  of  Meeting:  September  16. 1996. 

Time  of  Meeting:  10:00  a.m. 

Place  of  Meeting:  National  Institutes  t>f 
Health,  Rockledge  Building  11,  6701 
Rocldedge  Drive,  Room  10158,  Bethesda, 
Maryland  20892. 

Agenda:  To  develop  strategies  for 
implementing  clinically-related 
recommendations  from  the  NHLBI  Report  on 
"Cooley's  Anemia:  Progress  in  Biology  and 
Medicine — 1995"  as  a  hitiire  initiative. 

Contact  Person:  Alan  S.  Levine.  NHLBI/ 
DBDR,  Two  Rockledge  Center,  6701 


Rockledge  Drive,  Rm.  10158.  MSC  79.50, 
Bethesda.  Maryland  20892.  Bethesda, 
Maryland,  20892.  (301)  435-0050 

Name  of  Panel:  Bone  Marrow 
Transportation  in  Sickle  Cell  Anemia 

Dates  of  Meeting:  September  24.  1996. 

Time  of  Meeting:  10:00  am 

Place  of  Meeting:  Natcher  Building,  LL- 
Room  !.  45  Center  Drive.  Bethesda.  Maryland 
20892 

Agenda:  To  review  rurren!  progress  and 
identify'  future  research  initiatives  in  the  use 
of  bone  marrow  transplantation  for  the 
treatment  of  Sickle  Ceil  Anemia. 

Contact  Person:  Helena  Mishoe.  NHLBI/ 
DBDR.  Two  Rockledge  Center,  6701 
Rockledge  Drive,  Rm   10156.  MSC  7950, 
Bethesda,  Marv'land  20892.  Bethesda, 
Maryland  20892,  (301)  435-0050 

(Catalog  of  Federal  Domestic  .Assistance 
Programs  N"os.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838.  Lung  Diseases 
Research:  and  93  839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  August  9,  1996, 
Susan  K.  Feldraan. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-20941  Filed  8-15-96;  8:45  am) 

BItUNG  CODE  4140-01-M 


National  (Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92^63, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Cardiac  Arrhythmias  in 
Children. 

Dates  of  Meeting:  August  29, 1996. 

Time  of  Meeting:  8:30  a.m. 

Place  of  Meeting:  Natcher  Building  45, 
Conference  Room  B,  45  Center  Drive. 
Bethesda.  Maryland  20892. 

Agenda:  To  evaluate  the  nature  and 
severity  of  arryhythmias  occurring  in 
children  on  psychotropic  drugs,  and  those 
that  occur  after  cardiac  surgery  and 
recommend  research  priorities  for  future 
initiatives. 

Contact  Person;  Thomas  ).  Doubt,  NHLBI/ 
DHVD.  Two  Rockledge  Center,  6701 
Rockledge  Drive  Room  9044.  MSC  7940, 
Bethesda,  Maryland  20892,  (301)  435-0540. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 


UMI 
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Research;  and  93  839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  .Aug-asl  9,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NTH. 
!FR  Doc  96-20942  Filed  8-15-96;  8:45  am) 

BILUNG  COO€  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisor\-  Committee  Act,  as 
amended  {5  L'.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda;  Purpose.  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

i3a<e:  August  13,  1996. 

Time:  2:15  p.m. 

Place  Parklawn  Building.  Room  9C-18. 
5600  Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone;  301,  443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  16,  1996. 

Time:  4  p.m. 

Place:  ParklawT.  Building,  Room  9C-26. 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn 
Building.  Room  9026,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
6470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93,242,  93.281,  93.282) 

Dated;  August  12,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-20940  Filed  8-13-96;  1:24  pm] 

BRJJNG  CODE  4140-01-M 


Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 


The  inventions  listed  be'iow  are 
owned  by  agencies  of  the  l'  S. 
Government  and  eu^  available  for 
licensing  in  the  US.  in  accordance  with 
35  U.S,C,  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  apphcations  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESS:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Allan  Kiang,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-^7735  ext  270;  fax:  301/402-0220.  A 
signed  Ck)nfidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

Immunization  With  Synthetic  Peptides 
Generate  Cvlotoxic  T  Cell  Responses 
Against  the  EWSTLl  1  Ewin?  s 
Sarcoma  Fusion  Protein  and  the  PAX- 
3  TKHR  .Mveolar  Rhabdomysarcoma 
Fusion  Protein 

TJ  Goletz,  LJ  Hebnan,  J  A  Berzofsky  (NCI), 
Filed  14  Sept  95,  Serial  No.  08/528,129 

This  invention  provides  novel 
methods  of  producing  vaccines  and 
therapeutics  to  viral  infections  or 
cancer(s).  This  method  utilizes 
irradiated,  peptide-pulsed  antigen 
presenting  cells  (APCs)  which  eire 
coated  with  synthetic  or  recombinant 
peptides.  These  APCs  can  be  used  to 
induce  a  tiunor  specific  cytotoxic  T 
lymphocyte  (CTL)  response.  This 
broadly  applicable  method  uses  safe, 
non-toxic  synthetic  or  recombinant 
peptides  and  does  not  utilize  harmful 
adjuvants  or  live  viral  vectors.  Peptides 
derived  fixjm  viral  or  bacterial  antigens 
or  mutant  oncogene  or  tumor  suppressor 
gene  products  may  be  applied  towards 
this  method.  For  example,  using  this 
method,  a  synthetic  peptide  which 
corresponds  to  the  site  of  the  mutation 
in  the  timior  suppressor  gene  product 
p53  can  be  used  to  induce  a  CTL 
response  which  kills  tumor  cells 
endogenously  expressing  the  mutant 
p53  gene,  (portfolio:  Cancer — 
Therapeutics,  biological  response 
modifiers;  Cancer — Therapeutics, 
vaccines) 

O-Malonlytyrosyl  Compounds,  O- 
Malonllytyrosyl  Compound -Containing 
Peptides,  and  Uses  Thereof 

TR  Burke,  B  Ye,  M  Akamatsu.  X  Yan,  HK 
Kola,  PR  Roller  (NQ),  Filed  31  Mar  95,  Serial 
No.  08/414.520 

Phosphotyrosyl  residues  in  signalling 
proteins,  which  appear  to  act  as 


molecular  switches  in  phosphotyrosyl- 
dependent  cellular  signal  transduction 
pathways,  are  potential  targets  for 
therapeutic  agents.  The  phosphotyrosol- 
dependent  signal  transduction  pathway 
is  composed  of  three  elements:  the 
protein  kinases  which  add  phosphates 
to  tyrosine  residues,  the  protein 
phosphatases  which  remove  the 
phosphate,  and  the  interaction  of  other 
signaling  proteins  with  proteins 
containing  phosphotyrosyl  residues. 
This  invention  describes  a 
phosphotyrosyl  mimetic  0- 
malonylti7osine  (OMT)  which  uses  a 
malonate  moiety  in  place  of  phosphate 
that  can  be  derivatized  and  thus 
potentially  made  permeable  to  cell 
membranes.  Peptides  containing  OMT 
residues  are  therefore  potential 
therapeutic  agents  for  disease  states 
with  altered  cellular  signaling  including 
cancer,  (portfolio:  Cancer — 
Therapeutics,  conventional 
chemotherapy,  antimetabolites) 

Assay  for  Sensitivity  of  Tumors  to 
DNA-Platinating  Chemotherapy 

E  Reed,  M  Dadholkar,  F  Bostick-Burton 
(NCI),  Filed  07  Mar  95,  Serial  No.  08/399,617 

The  invention  provides  a  method  for 
determining  the  sensitivity  of  a  tumor 
tissue  to  treatment  wdth  platiniun-based 
chemotherapy.  The  method  is  based  on 
detecting  high  levels  of  the  mRNA  for 
ERCCl  which  includes  exon  VIII  or 
concurrent  expression  of  ERCCl  and 
XPAC  mRNAs  in  fresh  tumor  tissues. 
Studies  show  that  this  method  clearly 
distinguishes  between  platiniun- 
sensitive  and  platiniun-resistant  tumors 
(J.  Clin,  hivest.  94:703-708.  1994). 
(portfolio  Cancer — Research  Reagents, 
DNA  based) 

Confinnationally  Constrained 
Diacyiglycerol  Analogues 

VE  Marquez,  J  Lee,  R  Sharma,  S  Wang,  GWA 
Milne,  MC  Nicklaus,  PM  Blumberg,  NE 
Lewin  (NQ),  Filed  13  ]an  95,  Serial  No.  08/ 
372,602 

EHacylglycerol  (DAG)  is  a  member  of 
the  second  messenger  system  in  cell 
signal  transduction.  DAG  is  released 
from  membrane  phospholipids  in 
response  to  the  binding  of  a  variety  of 
agonists.  Once  released,  DAG  binds  to 
the  regulatory  domain  of  protein  kinase 
C  (PK-C)  and  in  doing  so  aids  in  the 
activation  of  the  kinase.  PK-C.  when 
activated,  is  capable  of  phosphorlyating 
a  variety  of  other  proteins  involved  in 
cellular  processes  including  grovrth, 
differentiation,  inflammation,  nerve 
function,  tumor  promotion,  and 
ocogenic  expression.  Given  the  global 
action  of  PK-C,  molecules  that  can 
activate  or  inactivate  this  enzyme  would 
be  very  useful.  The  claims  of  this 
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invention  descnbe  a  series  of  a 
diaclyglycerol  analogues,  which  act  as 
potent  pharmacological  agonists  of  PK- 
C  and  can  be  easily  synthesized, 
(portfolio:  Cancer — Therapeutics, 
conventional  chemotherapy, 
antimetabolites) 

Treatment  of  Cancer  With  Human 
Chorionic  Gonadotropin 

Y  Lunarcii-Isitandar.  RC  Gallo,  JL  Bryant 
(NCI).  Filed  5  Aug  '^4,  Serial  No.  08/286.299 

.-^  major  complication  in  treating 
tumors  is  that  many  of  the  known 
treatments,  such  as  surger\'.  radiation  or 
chemotherapy,  have  senous  side  effects. 
Other  types  of  cancers  are  not  amenable 
to  conventional  therapies  due  to  the  fact 
that  the  exact  mechanism  by  which  the 
disease  develops  is  unknown.  An 
example  of  this  type  of  cancer  is 
Kaposis  sarcoma.  Kaposis  sarcoma  is  the 
most  common  malignancy  in  AIDS 
patients.  Current  therapies  for  Kaposis 
sarcoma  can  cause  myelotoxicity  and 
neurotoxicity.  In  addition,  these 
treatments  can  also  induce 
immunosuppression.  This  invention 
describes  the  use  of  a  naturally 
occurring  human  hormone,  human 
chronic  gonadotropin,  for  the  treatment 
of  Kaposis  sarcoma  Human  chorionic 
gonadotropin  mav  also  be  useful  for  the 
treatment  of  breast,  prostate,  ovary,  and 
stomach  carcinomas,  as  well  as 
neuroblastomas  (portfolio:  Infectious 
Diseases — Therapeutics,  anti-virals, 
.AIDS.  Cancer — Therapeutics, 
conventional  chemotherapy,  hormonal 
compounds) 

Therapeutic  Polyamines 

HS  Basu,  LJ  Marten,  EG  Feuerstein,  K 
Samejima  (University  of  California;  Josai 
University;  NQ).  Filed  05  Nov.  93.  Serial  No. 
08/147,527 

Most  previous  attempts  to  retard  the 
growth  of  tumor  cells  by  depleting  the 


intracellular  polyamine  pool  have  been 
directed  at  inhibiting  enzymes  in  the 
polyamine  biosynLhetic  pathway;  a 
process  that  does  not  completely 
deplete  endogenous  stores  of  these 
molecules.  To  date,  most  attempts  at 
using  polyamine  biosynthetic  inhibitors 
have  resulted  in  incomplete  inhibition 
of  cell  growth.  With  this  invention. 
analogs  have  been  developed  that,  while 
binding  physically  to  ON  A.  do  not 
function  like  natural  polyamines  and 
indeed  case  almost  complete  depletion 
of  intracellular  stores  of  these 
compounds.  These  compounds  have 
shown  great  promise  in  vitro  and  in  vivo 
against  various  tumors.  Additionally, 
these  synthetic  polyamines  have  proven 
to  be  tumor  sensitizers  in  conjuncuon 
with  other  conventional 
chemotherapeutices  in  vivo,  (portfolio: 
Cancer — Therapeutics,  conventional 
chemotherapy,  other) 

Topoia<HneraM  II  Inhibitors  And 
Therapeutic  Uses  Therefor 

Y  Pommier,  T  MacDonald,  JS  Madalengoitia 
(NCI),  Filed  23  Oct  92,  Serial  No.  07/965,922 
a?  of  07/868,408) 

DNA  topology  is  maintained  in  all 
cells  by  the  action  of  a  class  of  enzymes 
termed  topoisomerases.  Many  drugs 
used  in  cancer  chemotherapy  function 
by  inhibiting  the  action  of 
topoisomerases.  This  invention 
embodies  a  compound,  azatoxin,  which 
is  a  inhibitor  of  both  topoisomerase  II 
and  tubulin  pol)mierization.  Azatoxin  is 
unique  compared  to  other 
topoisomerase  inhibitors  in  that  it 
inhibits  the  catalytic  activity  of  the 
enzyme  at  specific  sites  of  DNA.  Certain 
derivatives  of  azatoxin  are  capable  of 
inhibiting  either  topoisomerase  activity 
or  tubulin  polymerization  but  not  both. 
Therefore  these  derivatives  are  expected 
to  be  especially  potent  therapeutic 


compounds,  (portfoho:  Cancer — 
Therapeutics,  conventional 
chemotherapy,  antimetabolites) 

Dated:  August  6.  1996 

Bart>ara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer 

(PR  Doc.  96-20943  Filed  8-15-96;  8:45  am) 

BILUNQ  COOe  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Ser\'ices  Administration 
(SAMHSA)  will  publish  a  Hst  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  To  request  a  copy  of  these 
documents,  call  the  S.'KMHSA  Reports 
Clearance  Officer  on  (301)443-0525. 

Proposed  Project:  National  Household 
Survey  on  Drug  Abuse — Revision — The 
National  Household  Survey  on  Drug 
.Abuse  (NHSDA)  is  a  survey  of  the 
civilian,  noninstitutionalized 
population  of  the  Unitied  States,  age  12 
and  over  The  data  are  used  to  estimate 
the  prevalence  of  use  of  cigarette, 
alcohol,  and  illicit  drug  use.  and  abuse 
of  licit  drugs.  The  results  are  used  bv 
SAMHSA.  ONDCP.  other  Federal 
agencies,  and  other  organizations  and 
researchers  to  establish  policy,  direct 
program  activities,  and  better  allocate 
resources,  A  200-household  field  test  of 
a  computer  assisted  data  collection 
methodology  will  also  be  conducted. 
The  total  annual  burden  estimate  is 
23,592  hours  as  shown  below: 


No.  of  re- 
spondents 

respondent   1     Pe^  response 

Total  burden 

1997  NHSDA  

53,082 
562 

1 
1 

0  44  hrs 

23  403  tirs 

CAPI/ACASI  Field  Test 

0  34  hrs 

189  hrs 

Total  ; „ 

23,592  hrs. 

UMI 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  withm  30  days  of  this  notice  to: 
Virginia  Huth.  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  0£Bce 
Building.  Room  10236,  Washington, 
D.C. 20503. 

Dated:  July  31. 1996. 
Richard  Kopanda, 
Execu  tive  Officer,  SAMHSA 
IFR  Doc.  9&-20898  Filed  a-15-96;  8:45  am] 

BILLING  CODE  4162-iO-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  tor 
Community  Planning  ana 
Development 

[Docket  No.  PR-377»-N-98) 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information 
lines  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitabiUty  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
bv  such  agencies  or  by  GSA  regarding 
its  inventon,'  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  m  order  to  comply  v\ith  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 


Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
received  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane. 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  appUcable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  vrill  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavaila'ble. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 


publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Navy:  Mr.  John 
Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command.  Code  241A;  200  Stovall 
Street.  Alexandria.  VA  22332-2300; 
(703)  325-0474;  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  Veterans  Affairs:  Mr.  George  L. 
Szwarcman,  Department  of  Veterans 
Affairs,  Director,  Land  Management 
Service,  811  Vermont  Avenue.  NW. 
Room  414,  Lafayette  Bldg.,  Washington, 
DC  20420;  (202)  565-5941;  (These  are 
not  toll-&«e  nvunbers). 

Dated:  August  9. 1996. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PRCXiRAM  FEDERAL  REGISTER  REPORT 
FOR  8/16/96 

Suitable/Available  Properties 

Buildings  (by  State) 

Portion  Fed.  Bldg. 

College  and  Center  Streets 

Marshall  72650- 

Landholding  Agency:  GSA 

Property  Number:  549630002 

Status:  Excess 

Comment:  portion  of  3500  sq.  ft.,  most  recent 

use— office 
GSA  Number:  7-G-AR-552 

California 

Bldg.  1 

Fruit  4  Vegetable  Chemistry  Lab 

263  South  Chester  Ave. 

Pasadena  Co:  Los  Angeles  CA  91106-3108 

Landholding  Agency:  GSA 

Property  Number:  549610015 

Status:  Excess 

Comment:  16,500  sq.  ft.,  most  recent  use — 

ofc/library/lab 
GSA  Number:  9-A-CA-1469 

Bldg.  2 

Fruit  &  Vegetable  Chemistry  Lab 

263  South  Chester  Ave. 

Pasadena  Co:  Los  Angeles  CA  91106-3108 

Landholding  Agency:  GSA 

Property  Number:  549610016 

Status:  Excess 

Comment:  828  sq.  ft.,  most  recent  use — 

isolation  operation  bldg. 
GSA  Number  9-A-CA-1469 

Bldg.  3 

Fruit  &  Vegetable  Chemistry  Lab 

263  South  Chester  Ave. 
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Pasadena  Co   Los  Angeles  CA  91106-3108 

Landhoiding  Agency:  GSA 

FVopertv  Number .549610017 

Status:  Excess 

Comment:  624  sq.  ft.,  most  recent  use — boiler 

rm/garage/pit  house 
GSA  NumtxT  9-A-CA-1469 
Bldg  4 

Fruit  k  Vegetable  Chemistry  Lab 
263  South  Chester  Ave. 
Pasadena  Co:  Los  Angeles  CA  91106-3108 
Landholding  Agency:  GSA 
Property  Number:  549610018 
Status:  Excess 
Comment:  146  sq.  ft.,  most  recent  use — 

solvent  storage 
GSA  Number:  9-A-CA-1469 
Bldg  5 

Fruit  4  Vegetable  Chemistry  Lab 
263  South  Chester  Ave. 
Pasadena  Co:  Los  Angeles  CA  91106-3108 
Landholding  Agency:  GSA 
Property  Number  549610019 
STatus:  Excess 
Comment:  2212  sq.  ft.,  most  recant  use— 

gref  n  .^louse 
GSA  .Nun; Mr.  9-A-CA-1469 
Bldg.  6 

Fruit  &  Vegetable  Chemistry  Lab 
263  South  Chester  Ave. 
Pasadena  Co:  Los  Angeles  CA  91106-3108 
Landholding  Agency:  GSA 
Property  Number:  549610020 
Status:  Excess 
Comment:  200  sq.  ft.,  most  recent  use — 

secure  transformer  bldg. 
r,SA  Number:  9-A-CA-1469 
Bldg  20— VA  Medical  Center 
Wilshire  *  Sawtelle  Blv(*s. 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landhoiding  .\gency:  VA 
Property  Number:  979210003 
Status   Unutilized 

Comment  8758  gross  sq.  ft.,  one  story 
wcxjden   re<ju;res  complete  restoration 
meeting  sta.ndards  of  national  preservation 
laws  and  guidelines 

Bldg.  13.  VA. Medical  Center 

Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979220001 

Status:  Underutilized 

Comment  portion  of  66.165  sq.  ft.  bldg., 
needs  ma|or  rehab,  no  util.,  pres.  of 
asbestos,  in  historic  district,  potential  to  be 
hazardous  due  to  storage  of  radioactive 
material  nearby 

Bldg.  156,  VAMC 

Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Numbwr:  979230015 

Status:  Underutilized 

Comment:  portion  of  39,454  sq.  ft  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinfejrcement  deficiencies,  in  his.  district, 
potentially  hazardous  due  to  nearby 
radioactive  material 

Hawaii 

Bldg.  4   Naval  Station 

Pearl  Harbor,  Bishop  Point  (Hickam  AFB) 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

l-andholding  Agency:  Navy 


Property  Number  779620043 
Status:  Unutilized 

Conunent:  576  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  20.  Naval  Station 
Pearl  Harbor,  Bishop  Point  (Hickam  AFB) 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779620044 
Status:  Unutilized 
Comment:  252  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  573,  Naval  Station 
Pearl  Harbor,  Bishop  Point  (Hickam  AFB) 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779620045 
Status:  Unutilized 
Comment:  1200  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Illinois  , 

Parcel  2 

Portion  Former  Lock  &  Dam  51 
Golconda  Co:  Pope  IL  62938- 
Landholding  Agency:  GSA 
Property  Number:  549610011 
Status:  Excess 

Comment:  1274  sq.  ft.,  bldg.  which  housed 
the  lock  control  structures  2160  sq.  ft. 
warehouse  and  ofc.  bldg.,  presence  of  lead 
base  paint,  periodic  flooding.  Fed.  Reg.  of 
Historic  Places 
GSA  Number  2-D-IL-703 
Parcels 

Portion  Former  Lock  &  Dam  51 
Golconda  Co:  Pope  IL  62938- 
Landholding  Agency:  GSA 
Property  Number  549610012 
Status:  Excess 

Comment:  3244  sq.  ft.  metal  bldg.,  11852  sq. 
ft.  marina  dock  and  parking  lot,  100  year 
floodplain 
GSA  Number  2-EV-IL-703 

Indiana 

Bldg.  140.  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230007 

Status:  Underutilized 

Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — trash  house,  access 

restrictions 

Michigan 

Little  Rapids  Lightkeeper  Sta. 

Little  Rapids  Channel 

Sault  St.  Marie  Co:  Chippewa  MI  49873- 

Landholding  Agency:  GSA 

Property  Number  549530002 

Status:  Excess 

Comment:  1411  sq.  ft.  wood  ft'ame  dwelling 

with  480  sq.  ft.  garage,  and  121  sq.  ft. 

storage  bldg.,  poor  condition,  needs  rehab, 

possible  asbestos 
GSA  Number  2-D-MI-722A 
Nevada 

Air  Sound  Suppresser 
Nevada  Air  National  Guard 
1776  National  Guard  Way 
Reno  Co:  Washoe  NV  89502-4494 
Landholding  Agency:  GSA 
Property  Number  549620004 
Status:  Excess 
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Comment:  5318  sq   ft  .  most  recent  use — 
aircraft  engine  noise  sound  suppresser' 
storage,  off-site  use  only,  substantial  cost 
inherent  in  dismantle,  teardown  of 
structure 

GSA  Number:  9-D-NV-507 

Pennsylvania 

Bldg,  25— VA  .Medical  Center 
Deiafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number  979210001 
Status:  Unutilized 

Comment:  133  sq  ft,  one  story  brick  guard 
house,  needs  rehab 

Utah 

House 

North  Utah  Highway  16 

Randolph  Co:  Rich  LT  84064- 

Landholding  Agency:  GS.* 

Property  Number:  549620001 

Status:  Excess 

Comment:  1148  sq.  ft.,  wooden  frame,  most 

recent  use — office,  septic  system  on  private 

land 
GSA  Number:  7-A-UT-0498A 
Vermont 

Bennington  Federal  Building 

118  South  Street 

Bennington  \T  05201- 

Landholding  .Agency:  GSA 

Property  .Number:  549620009 

Status:  Excess 

Comment:  3326  sq.  ft,,  most  recent  use — 
office/courts,  listed  on  National  Register  of 
Historic  Places/preser%'ation  restrictions 

GSA  Number:  l-G-VT-470 

Washington 

Coast  Guard  Housing 

9551  AvondaleRd.,  NE 

Redmond  Co  King  WA  98052- 

Landholding  .\gency:  GSA 

Property  .Number:  549620008 

Status:  Excess 

Comment:  3,6  existing  units,  major  rehab, 

maybe  economically  infeasible  to  rehab 

due  to  present  zoning 
GSA  Number:  9-U-WA-1109 
Wisconsin 

Bldg.  8 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number  979010056 

Status:  Underutilized 

Comment:  2200  sq,  ft.,  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab 

Land  (by  State) 
Alabama 

VA  Medical  Center 
VAMC 

Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number  979010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped 
California 
(P)  Camp  Elliott 
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Rosedale  Tract 

San  Diego  Co:  San  Diego  CA 

Landholding  Agency:  GSA 

ProperU  Number:  549310008 

Status  Surplus 

Comment:  Parcel  1—0.15  acre.  Parcel  2 — 0.17 
acre,  located  in  the  narrow  median  strip 
between  Murphy  Canyon  Rd.  and  State 
Highway  15,  previously  leased  by 
homeless  provider 

GSA  Number:  9-GR(6)-CA-694A 

Land 

4150  Clement  Stroet 

San  Francisco  Co:  San  Francisco  CA  94121- 

Landholding  Agency:  VA 

Property  Number:  979240001 

Status:  Underutilized 

Comment:  4  acres;  landslide  area 

Indiana 

Portion 

Bureau  of  Prisons  Vigo  Farm 

Linden  Twp  Co:  Vigo  IN 

Landholding  Agency:  GSA 

Property  Number  "49620002 

Status:  Excess 

Comment:  17.65  acres,  most  recent  use — 

agriculture 
GSA  Number.  2-J-IN-507C 

Louisiana 

Baricsdale  Radio  Beacon  Annex 
Barksdale  Radio  Beacon  Annex 
Bossier  City  Co:  Bossier  LA  71  Ill- 
Location:  7  miles  south  of  Bossier  City  on 

highway  71  south;  left  I'A  miles  on 

highway  C1552. 
Landholding  Agency:  GSA 
Property  Number  189010269 
Status:  Excess 
Comment:  11.25  acres 
GSA  Number:  7-D-LA-0438A1 

Maine 

Remote  Center  Air 

Ground  Communication  Facility 

Westford  Hill  Road 

Hodgdon  Co:  Aroostook  ME  04730- 

Landholding  Agency:  GSA 

Property  Number:  549610014 

Status:  Excess 

Comment:  0.91  acre  with  554  sq.  ft.  bldg.  and 

tower,  most  recent  use — uimianned 

communication  facility 
GSA  Number:  l-ME-624 

Maryland 

VA  Medical  Center 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Property  Number:  979010020 

Status:  Underutilized 

Conmient:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves 

Montana 

U.S.  Army  Reserve  Center 
Marcella  Avenue 
Lewistown  Co:  Fergus  MT 
Landholding  Agency:  GSA 
Property  Number:  219420009 
Status:  Unutilized 
Comment:  4.16  acres  of  bare  land 
GSA  Number  7-D-MT-O607 

Ohio 

Bethany  Relay  Station 


8070  Tvlersville  Road 

Union  Township  Co:  Butler  OH  45040- 

Landholding  Agency:  GSA 

Property  Number:  549610008 

Status:  Excess 

Comment:  625  acres,  most  recent  use — radio 
relay  station,  bldg.  and  approx.  125  acres 
are  unsuitable  due  to  distance  from 
flammable  explosive  material 

GSA  Number:  1-Z-OH-726B 

Puerto  Rico 

La  Hueca — Naval  Station 

Roosevelt  Roads 

Vieques  PR  00765- 

Landholding  Agency:  GSA 

Property  Number:  549420006 

Status:  Excess 

Comment:  323  acres,  cultural  site 

Texas 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 

portion  near  flammable  materials,  railroad 

crosses  property,  potential  utilities 
VA  Medical  Center 
4800  Memorial  Drive 
Waco  Co:  McLennan  TX  76711- 
Landholding  Agency:  VA 
Property  Number:  979010081 
Status:  Underutilized 
Comment:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Glass  Plant,  most  recent 

use — parking  lot 

Virginia 

4.619  fP)  Atlantic  Marine  Ctr 

561  Front  Street 

Norfolk  VA  23510- 

Landholding  Agency:  GSA 

Property  Number  549620010 

Status:  Excess 

Comment:  4.619  acres,  most  recent  use- 
storage,  easement/lease  restrictions,  subject 
to  Chesapeake  Bay  Preservation  Act 

GSA  Number:  4-C-VA-712 

Washington 

Second  Stadium  Home  Site 

1701  Martin  Luther  King  Blvd. 

Seattle  Co:  King  WA  98144- 

Landholding  Agency:  GSA 

Property  Number:  549540008 

Status:  Excess 

Comment:  1.5061  acres  of  unimproved  land, 

most  recent  use — temporary  storage  for 

construction  equipment 
GSA  Number:  9-GRI-WA-543 

Wisconsin 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number:  979010054  ' 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities 


Suitable/Una\rfilar)tt'  Prufx-rties 

Buildings  (by  State) 
Alabama 

Natl  Weather  Service  Station 

Centreville 

Brent  Co:  Bibb  AL  35034- 

Landholding  Agency:  GSA 

Property  Number:  549610005 

Status:  Excess 

Comment:  2196  sq.  ft.  bldg.,  most  recent 
use— office  plus  2  ancillary  bidgs  with 
paved  driveway  and  parking  area,  possible 
asbestos 

GSA  Number  4-C-AL-764 

Alaska 

Ketchikan  Ranger  House 

Ketchikan  AK  99901- 

Landholding  Agency:  GSA 

Property  Number.  549430009 

Status:  Surplus 

Comment:  1832  sq.  ft.,  2  story  residence, 

needs  rehab,  on  National  Register  of 

Historic  Places 
GSA  Number:  9-A-AK-0746 

Arkansas 

Federal  Building 

129  North  Main  Street 

Benton  Co:  Saline  AR  72201- 

Landholding  Agency:  GSA 

Property  Number:  549620005 

Status:  Excess 

Comment:  1900  sq.  ft.,  most  recent  use — 

o£Bce,  limitations  due  to  potential  historic 

significance 
GSA  Number:  7-G-AR-550 

California 

Bldg. 116 

VA  Medical  Center 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979110009 

Status:  Underutilized 

Comment:  60309  sq.  ft,  3  story  brick  firame, 

seismic  reinforcement  defies.,  imderutil. 

port  of  bldg.  used  intermitly.,  needs  rehab, 

poss.  asbestos  in  pipes/floor  tiles,  site 

access  lim. 
Colorado 

Former  AF  Finance  Center 
3800  York  Street 
Denver  Co:  Denver  CO  80205- 
Landholding  Agency:  GSA 
Property  Number:  549310011 
Status:  Excess 
Comment:  293,932  sq.  ft.,  1 -story  timber 

frame  with  masonry  exterior,  fair 

condition,  most  recent  use — storage,  office. 

rehab 
GSA  Number  7-GR-CO-468-D 

Motor  Pool  Facility 

3720  Walnut  St. 

Boulder  Co:  Boulder  CO  80306- 

Landholding  Agency:  GSA 

Property  Number.  549610013 

Status:  Excess 

Comment:  2520  sq.  ft.,  most  recent  use — 

automotive  maintenance  facility,  Colorado 

zoning  restrictions 
GSA  Number:  7-G-CO-633 

Delaware 

Regional  Poultry  Research  Lab 
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Georgetown  Co  Sussex  DE  T9947- 

I^ndholding  .Agencv  GSA 

Property  Number;  54954CK)<J'i 

Status  Excess 

Comment  5  bkigs..  brick/aluminum  siding, 
most  recent  use — office/ laboratoriesy 
storage/ poultrv  raising,  off-site  use  only 

GSA  Number  4-A-DE-045'} 

Florida 

Bldg  36,  VA.MC 

lO.OOO  Bay  Pines  Blvd. 

Bay  Pines  Co  Pinellas  FL  35504- 

Landholding  .\gency  VA 

Property  Number  979230009 

Status:  Underutilized 

Comment  portion  of  1 5  1*84  sq.  ft,  1  story 
concrete  frame  bidg  ,  needs  rehab,  presence 
of  asbestos,  listed  on  Nat!  Register  of 
Historic  Places,  access  restrictions 

Bidg  37  VAMC 

10,000  Bay  Pines  Blvd. 

Pay  Pines  Co  Pinellas  FL  33504-- 

Landholding  Agency  VA 

Property  .Number  979230010 

Status  Underutilized 

Comment  Third  floor  of  a  concrete  frame 
bldg  (13.900  sq   f»  i   presence  of  asbestos, 
listed  on  .Natl  Register  of  Historic  Places, 
access  restrictions 

Indiana 

Bldg.  24  VA.MC 

East  33th  Street 

Marion  Co  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  .Number  979230005 

Status:  I'nderutu  zed 

Comment:  portion  of  4,135  sq.  ft.  2-8tory 

wood  structure,  needs  major  rehab,  no 

sanitary  or  heating  facilities,  presence  of 

asbestos,  access  restrictions 
Bldg  105,  VAMC 
East  38th  Street 
Marion  Cxi  Grant  IN  46952- 
Landholding  .\genrv  V.-\ 
Property  Number  979230006 
Status  Underutilized 
Comment  310  sq  ft.,  1  story  stone  structure, 

needs  major  rehab,  no  sanitary  or  heating 

facilities,  access  restrictions 
Kentucky 

Federal  Building 

4th  8t  Main  Streets 

Danville  Co  Boyle  KY  40422- 

Landhoiding  Agency:  GSA 

Propertv  Number:  549430015 

Status  Excess 

Comment  4890  sq  ft.,  3-story,  stone-concrete 
foundation  presence  of  asbestos,  first  floor 
occupied  by  US  Court  of  Appeals  ]udge  & 
staff  until  expiration  of  his  tenure 

GSA  Number  4-G-KY-604 

Mas.sachusetts 

17  Single  Family  Residences 

Navy  Family  Housing,  Westover  AFB 

Chicopee  Co  Hampden  N4A  01022- 

Landholding  .Agency:  GSA 

Property  .Number  549520002 

Status  Excess 

Comment  various  sq.  ft.,  good  condition, 

utilities  systems  modification 
99  Duplex  Residences 
Navy  Family  Housing.  Westover  AFB 
Chicopee  Co  Hampden  MA  01022- 


Landholding  Agency:  GSA 

Property  Number:  549520003 

Status:  Excess 

Comment:  various  sq  ii  .  good  condition, 

utilities  systems  modification 
20  Fourplex  Residences 
Navy  Family  Housing,  Westover  AP'B 
Chicopee  Co:  Hampden  MA  01022- 
Landholding  Agency:  GSA 
Property  Number:  549520004 
Status:  Excess 
Comment:  various  sq.  ft.,  good  condition, 

utilities  systems  modification 

Michigan 

[)etroit  Job  Corps  Center 

10401  E.  Jeffierson  k  1438  Garland; 

1265  St.  Clair 

Detroit  Co:  Wayne  MI  4212»- 

Landholding  Agency:  GSA 

Property  Number  549510002 

Status:  Surplus 

Comment:  Main  bldg.  is  80,590  sq.  ft.,  5- 
story,  adjacent  parking  lot,  2nd  bldg.  on  St. 
Clair  Ave.  is  5140  sq.  ft.,  presence  of 
asbestos  in  main  bldg.,  to  be  vacated  8/97 

GSA  Number:  2-L-MI-757 

Minnesota  .  • 

Coast  Guard  Family  Housing 

404  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woo  MN  56623- 

Landholding  Agency:  GSA 

Property  Number:  549230007 

Status:  Surplus 

Comment:  1333  sq.  ft.,  1 -story  frame 

residence 
GSA  Number  2-U-MN-503-^ 
Coast  Guard  Family  Housing 
406  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Landholding  Agency:  GSA 
Property  Nxmiber:  549230008 
Status:  Surplus 
Comment:  1633  sq.  ft,  1-story  wood  frame 

residence 
GSA  Number  2-U-MN-503-^ 
Coast  Guard  Family  Housing 
408  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Landholding  Agency:  GSA 
Property  Number:  549230009 
Status:  Surplus 
Comment:  1633  sq.  ft.,  l-story  wood  frame 

residence 
GSA  Number:  2-U-MN-503-E 
Coast  Guard  Family  Housing 
418  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Landholding  Agency:  GSA 
Property  Number:  549230010 
Status:  Surplus 
Comment:  1633  sq.  ft.,  l-story  wood  frame 

residence 
GSA  Number  2-U-MN-503-^ 
Army  Reserve  Center 
301  Lexington  Ave.  South 
New  Prague  Co:  LeSueur  MN  56071- 
Landholding  Agency;  GSA 
Property  Number  549330003 
Status:  Surplus 
Comment:  4316  sq.  ft.  brick  veneer  and 

concrete  block  office  and  training  bldg.  and 

a  1170  sq.  ft.  maintenance  shop  on  3.82 

acres  of  land  leased  by  the  City 
GSA  Number  2-D-MN-558 
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Bldg.  227 

V.\  Medical  Center 

Fort  Sneiling 

St.  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010033 

Status:  Unutilized 

Comment:  850  sq.  ft. ,  2  story  wood  frame  ana 

brick  residence,  utilities  disconnected. 
Missouri 

District  2  Flag  Quarters 

16  Chaminade 

Creve  Coeur  Co:  St.  Louis  MO  63141- 

Landholding  Agency:  GSA 

Property  Number  549620003 

Status:  Excess 

Comment:  2320  sq.  ft.  residence 

GSA  Number  7-U-MO-0629 

Montana 

Bidg. — Conrad  Training  Site 

15  miles  east  of  the  Citv  of  Conrad 

Co:  Pondera  MT  59425- 

Landholding  Agency:  GSA 

Property  .Number  189420025 

Status:  Excess 

CxDmment:  7000  sq.  ft.,  l-story  brick,  most 

recent  use — technical  training  site 
Malstrom  Communications  Annex 
(Transmitter).  39  78th  St..  N 
Malstrom  AFB  Co:  Cascade  MT  59405- 
Landholding  Agency:  GSA 
Property  Number:  189510023 
Status:  Excess 
Comment:  1966  sq.  ft.,  limited  utilities,  needs 

roof  replacement  GS.A  Number:  7-I>-MT- 

4240 

USARC  Bozeman  Reser%'e  Center 

32  South  Tracv  .-Vve. 

Bozeman  Co,  Gallatin  MT 

Landholding  .Agency:  GSA 

Property  Number:  219420391 

Status:  Excess 

Comment  7600  sq.  ft.,  2-story,  most  recent 
use — office,  sound  condition,  presence  of 
asbestos,  on  list  of  historic  buildings 

GSA  Number:  7-D-MT-0605 

Nevada 

5  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  N'\  89049- 

Landholding  .Agency:  GS.*, 

Property  Number:  549430f)04 

Status:  Excess 

Comment  1192  to  1378  sq.  ft.,  1  story  wood 

residences.  3  bedrooms/l  bathroom 
GSA  Number:  9-U-NV-467-C 
13  Single  Family  Residences 
Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049-  .    . 

Landholding  .Agency:  GSA 
Property  .Number:  549430005 
Status:  Excess 
Comment:  1192-1898  sq.  ft..  1  story  wood 

residences.  4  bedrooms/2  bathrooms 
GSA  Number:  9-U-NV-467-C 

New  .Mexico 

Magdaiena  Dormitory 
Poplar  and  8th  Streets 
.Magdalene  Co  Soccorro  NM  87825- 
Landholding  .\gencv  GSA 
Propeny  Number  549540006 
Status  Excess 

Comment   14  bidgs  consisting  of  dormitory/ 
dining  &  storage  facilities,  apartments  & 
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garages   \ac  an:  tor  «  vearr;   neeas  rehab, 
potenuai  utilities 
GSA  Number:  7-I-NM-0543 

New  York 

Bldg.  144,  VAECC 

Linden  Blvd.  and  179th  St. 

St.  Albans  Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979210004 

Status:  Unutilized 

Comment:  5215  sq.  ft.,  2  story  wood  frame 

residence,  needs  rehab,  potential  utilities 
Bldg.  143,  VAECC 
Linden  Blvd.  and  179th  St. 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number:  979210005 
Status:  Unutilized 
Comment:  5215  sq.  ft.,  2  story  wood  frame 

residence,  needs  rehab,  potential  utilities 
Bldg.  142/146,  VAECC 
Linden  Blvd.  and  179th  St. 
St  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number:  979210006 
Status:  Unutilized 
Comment:  5215  sq.  ft.,  2  story  wood  frame 

residence  with  380  sq.  ft.  attached  garage, 

needs  rehab,  potential  utilities 

North  Carolina 

National  Weather  Service 

Cape  Hatteras  Island 

Buxton  Co:  Dare  NC 

Landholding  Agency:  GSA 

Property  Number:  549610002 

Status:  Excess 

Comment:  2517  sq.  ft.,  bldg.  w/inflation  bldg. 

on  4.78  acres,  most  recent  use — office, 

storage 

North  Dakota 

Dickinson  Tech.  Oper.  Site 

3  mi  South  of  New  England 

Dickinson  Co:  Hettinger  ND  58647- 

Landholding  Agency:  GSA 

Property  Number  549610009 

Status:  Excess 

Comment:  6900  sq.  ft,  bldg.  in  good 

condition  on  10  acres  of  land 
GSA  Number  7-D-ND-0497 

Ohio 

Zanesville  Fed«^  Building 

65  North  Fifth  Street 

Zanesville  Co:  Muskingum  OH 

Landholding  Agency:  GSA 

Property  Number:  549520018 

Status:  Excess 

Comment:  18750  sq.  ft.,  most  recent  use — 
office,  possible  asbestos,  eligible  for  listing 
on  the  Natl  Register  of  Historic  Places 

GSA  Number  2-G-OH-781A 

Natl.  Weather  Met.  Observatory 

Huber  Heights  Co:  Montgomery  OH 

Landholding  Agency:  GSA 

Property  Number:  549540005 

Status:  Excess 

Conunent:  1100  sq.  ft.,  1  story,  most  recent 
use— office/admin. 

GSA  Number:  2-C-OH-796 

Oklahoma 

U.S.  Federal  Building 

103  S.  Hudson 

Altus  Co:  Jackson  OK  73521- 


Landholding  Agency:  GSA 

Property  Number:  54<i6.^r)0(l6 

Status:  Excess 

Comment:  9860  gross  sq.  ft.  with  25  outside 

parking  spaces,  most  recent  use — govt. 

offices,  needs  some  repair 
GSA  Number  7-G-OK-558 

Pennsylvania 

Storage  &  Maint.  Facility 

1200  Airport  Road 

Hopewell  Co:  Beaver  PA  15001- 

Landholding  Agency:  GSA 

Property  Number:  549330004 

Status:  Excess 

Comment:  44157  sq.  ft.,  1-story  concrete 

block  bldg.  (inadequate  heating]  and  19 

acres  of  land,  easements  for  pipelines  and 

public  utilities 
GSA  Number  4-L-PA-766 
Bldg.  2,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number:  979230011 
Status:  Undertilized 
Comment:  portion  of  16,360  sq.  ft.  3-story 

structure,  most  recent  use — storage. 
Bldg.  3,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon,  PA  17042- 
Landholding  Agency:  VA 
Property  Number:  979230012 
Status:  Underutilized 
Comment:  portion  of  bldg.  (3850  and  4360  sq. 

ft.),  most  recent  use — storage. 
Bldg.  103.  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon,  PA  17042- 
Landholding  Agency:  VA 
Property  Number:  979230014 
Status:  Underutilized 
Comment  portion  of  1215  sq.  ft  2-story  stone 

farm  house,  needs  repair. 

Virginia 

Bristol  U.S.  Army  Reserve  Ctr. 

100  Piedmont  Avenue 

Bristol  Co:  Washington,  VA  24201- 

Landholding  Agency:  GSA 

Property  Number:  219440317 

Status:  Excess 

Comment:  13,460  sq.  ft.  2-story  plus 
basement,  brick  structure,  presence  of 
asbestos,  needs  some  rehab.  (Property  was 
published  incorrectly  on  10/13/95) 

GSA  Number  4-D-VA-711 

Washington 

Hanford  Site,  3000  Area 

1st  Street 

Richland  Co:  Benton,  WA  99352- 

Location:  V*  mile  east  of  Stevens  Drive 

Landholding  Agency:  GSA 

Property  Number:  549540007 

Status:  Excess 

Comment:  16  bldgs.  on  70  acres,  buildings 

are  concrete  block/asbestos  siding/wood 

frame,  used  for  ofiices/storage,  122,931  sq. 

ft.  total  site,  pres.  of  asbestos,  Bldg.  1154 

on  Natl.  Register 
GSA  Number:  10-B-WA-523-B 

West  Virginia  T 

RT.  Price  House 

U.S.  Route  2 

Williamson  Co:  Mingo,  WV  25661- 


Landholding  Agency:  GSA 

Property  Number  319520004 

Status:  Excess 

Comment:  3116  sq.  ft.,  brick,  most  recent 
use — office/conf.,  listed  on  Natl.  Reg.  of 
Historic  Places,  restriction  against  human 
habitation,  recommend  flood  protection 
measures. 

GSA  Number  4-D-WV-525 

Wyoming 

Bldg.  13 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan,  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  979110001 

Status:  Unutilized 

Comment:  3613  sq.  ft.,  3-sfory  wood  frwne 

masonry  veneered,  potential  utilities, 

pK>ssible  asbestos,  needs  rehab. 
Bldg.  79 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co;  Sheridan,  WY  82801- 
L^ndholding  Agency:  VA 
Property  Number  979110003 
Status:  Unutilized 
Comment:  45  sq.  ft.,  1-story  brick  and  tile 

frame,  limited  utilities,  most  recent  use — 

reservoir  house,  use  for  storage  purposes. 

hand  (by  State) 

California 

Receiver  Site 

Delano  Relay  Station 

Route  1,  Box  1350 

Deano  Co:  Tulare  CA  93215- 

Location:  5  miles  west  of  Pixley,  17  miles 

north  of  Delano. 
Landholding  Agency:  GSA 
Property  Number:*'549010044 
Status:  Surplus 
Comment  81  acres,  1560  sq.  ft.  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease, 

potential  utilities,  enviroiunental 

restrictions 
GSA  Number  9-2-CA-1308. 

Florida 

Compound,  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas,  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230017 
Status:  Underutilized 
Comment:  approx.  7  acres,  storage 
compound,  partially  wooded 

Illinois 

VA  Medical  Center 

3001  Green  Bay  Road 

North  Chicago  Co:  Lake,  IL  60064- 

Landholding  Agency:  VA 

Property  Number  979010082 

Status:  Underutilized 

Comment:  2.5  acres,  currently  being  used  as 

a  construction  staging  area  for  the  next  6- 

8  years,  potential  utilities. 

Louisiana 

New  Iberia  Training  Area 
Iberia  Parish,  LA 
Landholding  Agency:  GSA 
Property  Number:  549610004 
Status:  Excess 
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Comment:  203.5  aires   poiential 
environmental  condition — storm  water 
runoff 

GSA  Number  7-D-[„-\-0467E 

Michigan 

VA  Medu:al  Center 

5500  Armstrong  Road 

Battle  Creek  to  Calhoun  Ml  49016- 

Landholdiiig  Agern.v  VA 

Propertv  Nuinbt-r  '^'WIOOIS 

Status   l.'nderutiiizen 

Comment  20  ai  res  used  as  exercise  trails 

and  storage  areas,  potential  utilities. 
Minnesota 

Bldg.  22--J2^)I^nd 

VA  Medita;  Onter 

Fort  Snelliag 

S!  Paui  Ck;  Henrippin,  MN  55111- 

l-andhoidmg  Agency:  VA 

Propertv  Number  979010006 

Status   Underutilized 

Comment  2  0  acres,  potential  utilities, 

buildings  oc(  upied,  residence/garage. 
\'A  Medual  Onte:' 
Near  5629  Minnehatia  Avenue 
Minneapolis  Ck):  Hennepin,  MN  55417- 
Lotation  Land  (Site  of  Building  15, 16,  21. 

48,  64,  TlO) 
Landholding  Agency:  VA 
Properly  .Number:  979010024 
Statxis:  Underutilized 
Comment:  12.1  acres,  most  recent  use— 

parkinfi.  potential  utilties. 
[.and — 12  acres 
V  \M( 

Near  562^  Minnehaha  Avenue 
Mmr.eapol's  Co  Hennepin.  MN  55417- 
LrtiKi.fioKi.ng  Agency:  VA 
"r(i[H,-tv  Nunitwr  979010031 
Status:  Unutilized 
Comment:  12  acres,  possible  asbestos,  leased 

to  Department  of  Natural  Resources  as  a 

park  walking  trail. 

New  York 

\'.\  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Landhoiding  Agency:  VA 

Propertv  Number:  979010017 

Status:  Underutilized 

Comment:  27.5  acres,  used  for  school 

ballfield  and  parking,  existing  utilities 

easements,  portion  leased. 

North  Dakota 

Trailer  Lots  1-6 

Stromquist  1st  Addition 

Devils  Uke  Co:  Ramsey  ND  58301- 

Landhoiding  Agency:  GSA 

Property  Number:  419530001 

Status:  Excess 

Comment:  45720  sq.  ft.  in  trailer  park 

Ohio 

Vliddleport  Public  .\ccess  Site 

Robert  C  Byrd  Locks  &  Dam 

Middleport  Co:  Meigs  OH  45760- 

Landholding  Agency:  GSA 

Property  Number:  319230001 

Statu.s:  Excess 

Comment:  Approximately  17.23  acres 
including  parking  lot.  flowage  easement, 
right-of-way  for  city  street  and  utilities 

GSA  Number:  2-D-OH-793 


UMI 


Pennsylvania  - 

VA  Medical  Center 

New  Castle  Road 

Butler  Co:  Butler  PA  16001- 

Landholding  Agency:  VA 

Property  Number  979010016 

Status:  Underutilized 

Comment:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities. 
Land  No.  645 
VA  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Location:  Between  Campania  and  Wiltsie 

Streets. 
Landholding  Agency:  VA 
Property  Number:  979010080 
Status:  Unutilized 
Comment  41.97  acres,  heavily  wooded, 

property  includes  dump  area  and 

numerous  site  storm  drain  outfalls. 
Land — 34.16  acres 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320- 
Landholding  Agency:  VA 
Property  Number:  979340001 
Status:  Underutilized 
Comment:  34.16  acres,  open  field,  most 

recent  use — recreation/buffer 

Washington 

Former  Stadium  Homes  site 

1701  28th  Avenue,  South 

Seattle  Co:  King  WA  98144- 

Landholding  Agency:  GSA 

Property  Number:  549410005 

Status:  Excess 

Comment:  1.46  acres;  most  recent  use — 
highway  equipment  storage;  potential  for 
city  utility  services;  land  slopes 

GSA  Number:  9-GR(l)-WA-543 

Sandpoint  Control  Tower 

Near  7600  Sandpoint  Way,  NE 

Seattle  Co:  King  WA  98115- 

Landholding  Agency:  GSA 

Property  Number:  549440003 

Status:  Excess 

Comment:  11.3  acres,  w/deteriorated  bldg. 
and  parking  lot 

GSA  Nuniber:  9-C-WA-1069 

Wisconsin 

Portion,  Kewaunee  Eiig.  Depot 

East  Storage  Yard 

Kewaunee  Co:  Kewaunee  WI  54216- 

Landholding  Agency:  GSA 

Property  Number:  319440013 

Status:  Excess 

Comment:  0.95  acres,  storage  bldg.  on  prop. 

owned  by  State,  limited  access  (water 

access  only) 
GSA  Number  2-D-WI-572 

Suitable/To  Be  Excessed 

Land  (by  State) 

Minnesota 

Land  around  Bldg.  240-249,  253 

VA  Medical  Center 

Fort  Snelling 

St.  Paul  Co:  Nennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number:  979010007 

Status:  Unutilized 

Comment:  3.76  acres,  potential  utilities. 


Unsuitable  Properties 

Buildings  (by  State) 
Alabama 

Sand  Island  Light  House 

Gulf  of  .Mexico 

Mobile  AL 

Landholding  Agency:  GSA 

Property  .Number  54961000T 

Status:  Excess 

Reason  Other 

Comment  Inaccessible 

GSA  Number-  4-U-AL-763 

Alaska 

Unalakleet  Health  Clinic  fFormer) 

Unalakleef  .\K  99684- 

Landholding  .'\gencv  GSA 

Property  Number:  549620007 

Status:  Excess 

Reason  Within  2000  ft  of  flammable  or 

explosive  materia] 
GSA  Number:  <^F-AK-748 
usee  MSD  Office  (2  buildings) 
2958  Tongass  Avenue 
Ketchikan  Co  Ketchikan  .\K  99901- 
[.andhoiding  .Agency  GS.A 
■    Property  Number:  879130004 
Status:  Excess 

Reason:  Extensive  deterioration 
California 

Former  Naval  Research  Bldg. 

Pasadena  Co  Los  .Angeles  CA  91106- 

Landholding  .Agency:  GSA 

Property  Number:  549430001 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  9-N-CA-1304A 

Naval  Indust.  Rsve.  Ord.  Plant 

Pomona  Co  Los  Angeles  CA  91769-2426 

Landholding  Agency:  GSA 

Property  Number:  549520019 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-N-CA-734B 
Cape  Mendocino  Lighthouse 
Capetown  Co:  Humboldt  CA 
Landholding  Agency:  GSA 
Property  Number:  549540004 
Status:  Excess 

Reason:  Other  Secured  Area 
Comment:  Structural  deficiencies 
GSA  Number:  9-U-CA-622-B 
Bldg.  2-43 

Naval  Air  Weapons  Station,  Point  Mugu 
Oxnard  Co:  Ventura  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number:  779630018 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2-43A 

Naval  Air  Weapons  Station,  Point  Mugu 
Oxnard  Co:  Ventura  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number:  779630019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  723 

Naval  Air  Weapons  Station.  Point  Mugu 
Oxnard  Co:  Ventura  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number:  779630020 
Status:  Unutilized 
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Reason:  Set: urea  Area 
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Bldg.  697 

Pearl  City  Peninsula.  FISC 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  712 

Pearl  City  Peninsula,  FISC 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  723 

Pearl  City  Peninsula,  FISC  ' 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  724 

Pearl  City  Peninsula,  FISC 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Illinois 

Parcel  1 

Portion  Former  Lock  &  Dam  51 

Golconda  Co:  Pope  IL  62938- 

Landholding  Agency:  GSA 

Property  Number:  549610010 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Nvmiber  2-D-IL-703 

Indiana 

Coast  Guard  Housing 

5  Houses 

Dana  Co:  Vermillion  IN  47847- 

Landholding  Agency:  GSA 

Property  Number:  549620011 

Status:  Excess 

Reason:  2000  ft.  of  flammable  or  explosive 

material 
GSA  Number:  1-U-4N-505D 
Bldg.  21,  VA  Medical  Center 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number:  979230001 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldg.  22,  VA  Medical  Center 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number:  979230002 
Status:  Underutilized 
Reason:  Extensive  deterioration 

Bldg.  62,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230003 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Mississippi 

Bldg.  6,  Boiler  Plant 


Biloxi  VA  Medical  Center 
Biloxi  Co:  Harrison  MS  39531- 
Landholding  Agency:  VA 
Property  Number:  979410001 
Status:  Underutilized 
Reason:  Floodway 

Bldg.  67 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  979410008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  68- 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  979410009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

Naval  Indus.  Rsv.  Ordnance  PI. 

121  Lincoln  Avenue 

Rochester  Co:  Monroe  NY  14611- 

Landholding  Agency:  GSA 

Property  Number:  549430011 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  TENT-2-N-NY-592 

Point  AuRoche  Light 

Beekmantown  Co:  Clinton  NY  12901- 

Landholding  Agency:  GSA 

Property  Number:  879420002 

Status:  Excess 

Reason:  Floodway  Extensive  deterioration 

GSA  Number:  2-4-NY-817 

North  Carolina 

Bldg.  9 

VA  Medical  Center 

1100  Tunnel  Road 

Asheville  Co:  Buncombe  NC  28805- 

Landholding  Agency:  VA 

Property  Number:  979010008 

Status:  Underutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Tennessee 

Bldg.  60,  VAMC  Mountain  Home 

Johnson  Co:  Washington  TN  37604- 

Landholding  Agency:  VA 

Property  Number:  979220005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Texas 

Bldg.  24 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010050 

Status:  Unutilized 

Reason:  Other 

Conmient:  Friable  asbestos. 

Bldg.  25 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number.  979010051 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 


Bldg.  26 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010052 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Virginia 

Tidewater  Agriculture  Station 
6321  Holland  Road 
Suffolk  VA  23437- 
Landholding  Agency:  GSA 
Property  Number:  549540002 
Status:  Excess 
Reason:  Other 
Comment:  No  legal  access 
GSA  Number:  4-A-VA-709 

Water  Tower 

Naval  Amphibious  Base.  Little  Creek 

Murray  Road 

Virginia  Beach  VA 

Landholding  Agency:  Navy 

Property  Number:  779630005 

Status:  Underutilized 

Reason:  Floodway 

Water  Tower 

Naval  Amphibious  Base.  Little  Creek 

10th  Street 

Virginia  Beach  VA 

Landholding  Agency:  Navy 

Property  Number:  779630006 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  LP-20 

Naval  Air  Station  Norfolk 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number:  779630021 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  LP-176 

Naval  Air  Station  Norfolk 

Norfolk  VA 

Landholding  Agency:  Navy 

Property  Number:  779630022 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  LP-177 
Naval  Air  Station  Norfolk 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number.  779630023 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Washington 

Portion — Former  Sage  Complex 

Moses  Lake  Co:  Grant  WA  98837- 

Landholding  Agency:  GSA 

Property  Number  549530007 

Status:  Underutilized 

Reason:  Secured  Area 

GSA  Number:  9-G-WA-513M 

Wyoming 

Bldg.  95 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 
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Prnpertv  Number:  979110004 
Stiitus   I  nutilized 
Reason  Otner 

Comment  Sewage  digester  for  disposal  plant. 
Bicl)4   96 
Medica!  Center 

N  VV  of  town  at  end  of  Fort  Road 
Shendan  Co:  Sheridan  VfY  82801- 
Landhoiding  Agency:  VA 
Property  Numt)er:  979110005 
Status  Unutilized 
Reason:  Other 

Comment  Pump  house  for  sewage  disposal 
plant. 

Structure  99 
Medical  Center 

N.VV.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landbolding  Agency:  VA 
Property  Number:  979110006 
Status  Unutilized 
Reason  Other 

Q)mment  Mechanical  screen  for  sewage 
disposal  plant. 

Structure  ItX) 
Medical  Center 

N.VV  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  .\gency:  VA 
Property  Number:  979110007 
Status:  Unutilized 
Reason,  Other 

Comment  Dosing  tank  for  sewage  disposal 
plant. 

Structure  101 
Medical  Center 

N.VV  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979110008 
Status:  Unutilized 
Reason:  Other 

Comment:  Chlorination  chamber  for  sewage 
disposal  plant. 

Bldg  97.  Medical  Center 

Shendan  Co:  Sheridan  WY  82801- 

Landhoiding  Agency:  VA 

Property  Number:  979410011 

Status:  Unutilized 

Reason  Other 

Comment:  Sewage  disaposal  plant 

Structure  98,  .Medical  Center 

Shendan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  979410012 

Status:  Unutilized 

Reason:  Other 

Comment:  Sludge  bed/ sewage  disposal  plant 

Land  (by  State j 

2— Water  Tower  Sites 

Naval  Amphibious  Base,  Little  Creek 

D/3rd  St. 

Virginia  Beach 

Landholding  Agency:  Navy 

Property  Number:  779630007 

Status:  Underutilized 

Reason:  Floodway 

Arizona 

58  acres 

VA  Medical  Center 

500  Highway  89  North 

Prescott  Cb:  Yavapai  AZ  86313- 

Landholding  Agency:  VA 


Property  Number  970630001 

Status:  Unutilized 

Reason:  Floodway 

20  acres 

VA  Medical  Center 

500  Highway  89  North 

Prescott  Co:  Yavapai  AZ  86313- 

Landholding  Agency:  VA 

Property  Number:  970630002 

Status:  Underutilized 

Reason:  Floodway 

California 

Central  Valley  Project 

San  Luis  Drain 

Tracy  Co:  San  Joaquin  CA  95376- 

Landholding  Agency:  GSA 

Property  Number  549230003 

Status:  Excess 

Reason:  Other 

Comment:  Landlocked 

GSA  Number:  9-I-CA-1325 

Parcel  B 

Santa  Rosa  Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  Number:  549310016 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  Treatment  Plant 

GSA  Number:  9-G-C:A-580C 

DVA  Medical  Center 

4951  Arroyo  Road 

Livermore  Co:  Alameda  CA  94550- 

Landholding  Agency:  VA 

Property  Number:  979010023 

Status:  Unutilized 

Reason:  Other 

Comment:  750,000  gallon  water  reservoir. 

Florida 

Wildlife  Sanctuary,  VAMC 
10.000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number:  979230004 
Status:  Underutilized 
Reason:  Other 
Comment:  Inaccessible 

Kentucky 

9  Tracts 

Daniel  Boone  National  Forest  Co:  Owsley  KY 

37902- 
Landholding  Agency:  GSA 
Property  Number.  549620012 
Status:  Excess 
Reason:  Floodway 
GSA  Number:  4-G-KY-607 

Minnesota 

VAMC 

VA  Medical  Center 
4801  8th  Street  No. 
St  Cloud  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  979010049 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Missouri 

86  Tracts — Lake  Proj.  Lands 

Harry  S.  Truman  Dam  Co:  Henry,  St.  Clai  MO 

Landholding  Agency:  GSA 

Property  Number:  549540010 

Status:  Excess 

Reason:  Floodway 


GSA  Number:  7D-MO-607F 

New  York 

Tract  1 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location  Exit  38  off  New  York  State  Route 

17, 
Landholding  ,\gencv:  V'.^ 
Property  Number:  979010011 
Status:  Unutilized 
Reason:  Secured  Area 
Tract  2 

\\\  .Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  .Agency:  VA 
Property  Number:  979010012 
Status:  Undenitiiized 
Reason:  Secured  -Area 
Tract  3 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  .Agency:  V'.A 
Property  Number:  979010013 
Status   Underutilized 
Reason   Secured  .Area 
Tract  4 

\'A  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17, 
Landholding  Agency:  VA 
Property  Number:  979010014 
Status:  Unutilized 
Reason:  Secured  Area 

Ohio 

Lewis  Research  Center 

Cedar  Point  Road 

Cleveland  Co:  Cuyahoga  OH  44135- 

Landholding  .Agency:  GSA 

Property  .Number:  549610007 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Within  airport  runway  clear  zone 
GSA  Number:  2-Z-OH-598-I 

South  Carolina 

Land — 2.66  acres 

Port  Royal  Co:  Beaufort  SC  29902-6148 

Landholding  Agency:  GSA 

Property  Number:  549240009 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  4-N-SC-0489A 

Utah 

4.3  acres — Portion 

Wendover  Airport 

Wendover  Co:  Tooele  UT  83354- 

Landholding  .Agency:  GSA 

Property  .Number:  549630003 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  7-G-UT-401-L 

Virginia 

50'x50'  site 

Naval  Air  Station  Norfolk 

SPaiea 

Norfolk  VA 


UMI 
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Lanriholdmg  Agency:  Navy 

Property  Number:  779630002 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Floodway 
50x50'  site 

Naval  Air  Station  Norfolk 
NM  area 
Norfolk,  VA 

l^ndholding  .Agency:  Navy 
Property  Number:  779630003 
Status  Underutilized 
Reason  Within  2000  ft.  of  flanmiable  or 

explosive  material 

50x50'  site 

Naval  Base  Norfolk 

SDA  area 

Norfolk  VA 

Landholding  Agency:  Navy 

Property  Number:  779630004 

Status:  Underutilized 

Reason  Within  2000  ft.  of  flammable  or 

explosive  material 

Floodway 

50x50'  site 

Fleet  Combat  Training  Center  Atlantic 

Loon  Court 

Virginia  Beach  VA 

Landholdmg  Agency:  Navy 

Property  Number.  779630008 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
50'x50'  site 

Fleet  Combat  Training  Center  Atlantic 
Regulus  Avenue 
Virgmia  Beach  VA  23461- 
Landholdmg  ,\gency:  Navy 
Propeny  Number  779630009 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

50x50'  site 

Naval  Weapons  Station  Yorktown 
Barracks/Railroad  Rd 
Yorktowm  V.A 

Landholding  Agency:  Navy 
Property  Number  779630010 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

SCxSO'  site 

Naval  Weapons  Station  Yorktown 
Cheesecake/Burma  Rd. 
Yorktown  VA 
Landholding  .\gency:  Navy 
Property  Number:  7'7963o6ll 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

5O'x50'  site 

Naval  Weapons  Station  Yorktown 
W.  Beachwood/Burma  Rd. 
Yorktovra  VA 
Landholding  .\gency:  Navy 
Property  Number;  779630012 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

50'x50'  site 

Norfolk  Naval  Shipyard  Portsmouth 

Victory  Blvd. 

Norfolk  VA 

Landholding  .Agency:  Navy 

Property  Number:  779630013 


Status:  Underutilized 

Reason:  Withm  2000  ft.  of  flammable  or 

explosive  material 

Secured  Area 
[FR  Doc.  96-20794  Filed  8-1S-96;  8:45  am] 

BILUNG  COD€  4?10-»-M 


DEPARTMENT  OF  THE  INTERIOR 


Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Risk  Assessment  and  Management 
Committee  Meeting 

AGENCY:  Department  of  the  Interior,  Fish 

emd  Wildlife  Ser\'ice. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Risk  Assessment  and 
Management  Committee  (Committee),  a 
Committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  The  Committee 
meeting  will  focu.s  on  reviewing  the 
public  comments  received  on  the  Risk 
Assessment  Review  Process  and  the 
Black  Carp  Risk  Assessment.  After  the 
review,  comments  will  be  incorporated, 
were  appropriate,  and  both  documents 
will  be  finalized  and  prepared  for 
presentation  to  the  .ANS  Task  Foix»  for 
approval.  Also,  the  Committee  will 
develop  recommendations  to  the  ANS 
Task  Force  on  future  direction  and 
emphasis  of  the  Committee  to 
implement  the  prevention  element  of 
the  ANS  Program. 
DATES:  The  Risk  Assessment  and 
Management  Committee  will  meet  firom 
9:00  a.m.  to  4:00  p.m.  on  Tuesday. 
September  10,  1996,  and  9:00  a.m.  to 
12:00  noon  on  Wednesday,  September 
11,  1996. 

ADDRESSES:  The  Risk  Assessment  and 
Management  Committee  meeting  will  be 
held  at  the  National  Biological  Service 
Building  at  7920  N.W.  71st  Street, 
CainesvilJe,  Florida  32606 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Orr.  Risk  .Assessment  and 
Management  Committee  Chairman,  U.S. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service, 
telephone  (3011  ''34-8939 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Risk  Identification  and 
Assessment  Committee  established 
imder  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (P.L 
101-646,  104  Stat.  4761,  16  U.S.C.  4701 
et  seq..  November  29,  1990).  Minutes  of 
the  meetings  will  be  maintained  by  the 
Coordinator,  Aquatic  Nuisance  Species 


Task  Force,  Room  840,  4401  North 
Fairfax  Drive,  Arlington.  Virginia  22203 
and  the  Risk  Assessment  and 
Management  Committee  Chairman.  U.S. 
Department  of  Agriculture.  Animal  and 
Plant  Health  Inspection  Service  (PPD), 
4700  River  Road  Unit  117,  Riverdale. 
MD  20737  and  will  be  available  for 
pubUc  inspection  during  regular 
business  hours.  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated  August  12, 1996. 
Gary  Edwards. 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force  Assistant  Director — Fisheries. 
[FR  Doc.  96-20895  Filed  8-15-96;  8:45  am) 

BNJJNQCOOE  4310-S5-M 


Bureau  o*  Land  Management 

fNV-035-S5- 1220-00] 

Temporary  Closure  of  Public  Lands: 
Nevada 

agency:  Bureau  of  Land  Management, 
Interior  Department 

ACTION:  Temporary  closure  of  certain 
puDuc  lands  in  Lyon  and  Mineral 
Couinties  on  and  adjacent  to  a 
motorcycle  race  course:  High  Sierra 
Motorcycle  Club — Permit  Number  NV- 
030-9625. 

PURPOSE:  To  provide  for  public  safety 

during  the  official  running  of  the  Silver 
State  Hare  'N'  Hound  Off-highway 
Motorcycle  Race. 

EFFECTIVE  DATE  AND  TIMES:  September 
15,  1996;  6:00  a.m.  through  5:00  p.m. 

AUTHOftmr:  43  CFR  8341;  43  CFR  8364 
and  43  CFR  8372. 

penalty:  Any  person  faiUng  to  comply 
with  the  closure  order  may  be  subject  to 
imprisonment  for  not  more  than  12 
months  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571, 
or  both 

SUPPLEMENTARY  INFORMATION:  The 
permittee  is  required  to  clearly  mark 
and  monitor  the  event  route  during  the 
closure  period.  Spectators  shall  remain 
in  safe  locations  as  directed  by  event 
officials  and  BLM  personnel. 
SPECIRC  INFORMATION:  This  event  is  a 
one-lap  race  along  60  to  90  miles  of  dirt 
roads  and  dry  wash  trails  located  in  the 
Wassuk  foothills  east  of  Yerington. 
Nevada  in  Lyon  and  Mineral  Coimties 
within  TION  R27E,  R28E;  TllN  R26E. 
R27E;  T12N  R26E.  R27E.  R28E;  T13N 
R26E.  R27E;  T14N  R27E.  The  public 
lands  to  be  closed  to  pubUc  use  include 
existing  roads  and  trails  identified  on 
the  ground  by  colorful  flagging  and 
paper  arrows  attached  to  wooden  stakes 
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designating  the  race  route — 25  iset  route 
width  the  entire  length  of  the  course 
plus  100  feet  by  300  feet  mass  start  area 
This  closure  will  be  in  effect  from  6:00 
a.m.  through  5:00  p.m  on  Sunday, 
September  15,  1996.  A  map  of  the 
closure  may  be  obtained  friam  Fran  Hull 
at  the  BLM  contact  address 
EXCLUSIONS:  The  above  restrictions  do 
not  apply  to  agency,  race  officials,  law 
enforcement,  or  emergency  response 
personnel  during  the  conduct  of  their 
official  duties  in  relation  to  the  race 
event 

FOfl  FURTHER  IWFORI*AT10N  CONTACT: 
)ames  M.  Phillips,  Assistant  District 
Manager,  Non-Renewable  Resources, 
Carson  City  District.  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Carson  City.  Nevada  89706,  Telephone: 
(702) 885-6000 

Dated  .August  5,  1996. 

luMs  M.  PhiUips. 

Assistant  District  Manager.  Non-Renewable 
Resources 

IFR  Doc.  96-20879  Filed  a-15-96:  8:45  am) 
MUJNQ  coot  431«-HC-M 


[NV-93 1-1 020-001] 

Northeast»m  Great  Basin  Resource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management. 
Interior 

ACnON:  Resource  .advisory  Councils' 
Meeting  I^ocation  and  Time, 

SUMMARY:  In  accordance  vyith  the 
Federal  Land  Policy  and  Management 

Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C  .  the  Department  of  the  Interior, 
Bureau  of  Land  .Management  (BLM), 
Council  meetings  will  be  held  as 
indicated  below  The  agenda  for  each 
meeting  includes  approval  of  minutes  of 
the  previous  meeting,  continuation  of 
Council  orientation,  discussion  of 
Standards  and  Guidelines  for 
management  of  the  public  lands  within 
the  jurisdiction  of  the  Council, 
identification  of  issues  to  be  resolved 
and  determination  of  the  subject  matter 
for  future  meetings 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
Council  meeting  is  listed  below 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  hmited.  Individuals  who  plan  to 
attend  and  need  further  information 


about  the  meeting,  or  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
District  Manager  at  the  Ely  District 
Office,  702  North  Industrial  Way.  HC33 
Box  33500,  Ely,  NV  89301-9408, 
telephone  702-289-1800 
DATES,  TIMES:  The  time  and  location  of 
the  meeting  is  as  follows:  Northeastern 
Great  Basin  Resource  Advisory  Council, 
BLM  Office,  702  North  Industrial  Way, 
Ely,  NV  89301-9408;  September  7, 
1996,  starting  at  900  a.m.;  public 
comments  will  be  at  11:30  am 
FOn  FURTHER  MFORMATCN  CONTACT: 
Curtis  G.  Tucker  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  District  Office,  702  North 
Industrial  Way.  HC  33  Box  33500.  Ely. 
NV  89301-9408,  telephone  702-289- 
1800. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 
SwMirvkia^ 
Acting  District  J^anager,  Ely. 
(FR  Doc.  96-20886  Filed  8-15-96;  8:45  am) 
■H-LMQ  CODE  4«1«-HC-M 


UMI 


[CA-0S0-0«-644(M)0-B026] 

Notice  of  Proposed  Decision 
Amending  the  California  Desert 
Conservation  Area  Pian 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  proposed  decision. 

SUMMARY:  The  Bureau  of  Land 
.Management  proposes  to  amend  the 
California  Desert  Conservation  Area 
Plan  by  revising  the  northern  boundary 
of  the  Singer  Geoglyphs  Area  of  Critical 
Environmental  Concern  (ACEC)  to 
follow  the  1988  reaUgnment  of  State 
Route  78  and  exclude  the  following 
public  lands: 

Sm  BemardiiM  Base  &  Meridian,  Imperial 
County,  California 

T.i3S..R.19E.: 
Section  21:  That  portion  situated  north  of 
State  Route  78,  containing  5  acres  more 
or  less. 

These  lands  would  be  classified  as 
Multiple-Use  Class  M  (Moderate  Use)  under 
the  California  Desert  Conservation  Area 
(CDCA)  Plan. 

DATES:  A  30-day  protest  period  on  the 
proposed  plan  amendment  begins 
August  16, 1996.  Protests  on  the 
proposed  plan  amendment  must  be 
received  no  later  than  close  of  business, 
September  16, 1996. 


ADDRESSES:  Protests  should  be  sent  to: 
Bureau  of  Land  Management,  El  Centro 
Resource  Area.  1661  South  4th  Street.  El 
Centro.  CA  92243. 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Thomas  Zale.  Multi- Re  source  Staff 
Chief,  El  Centro  Resource  Area  at  (619) 
337-4420. 

SUPPLEMENTARY  INFORMATION:  On 
February  14.  1996.  the  District  Manager, 
California  Desert  District,  approved  a 
Record  of  Decision  for  a  land  exchange 
and  a  right-of-way  for  the  Mesquite 
Regional  Landfill.  The  Record  of 
Decision  noted  that  a  proposed 
amendment  to  the  California  Desert 
Conservation  Area  to  revise  the 
boundary  of  the  Singer  Geoglyphs  ACEC 
was  being  considered  by  the  State 
Director.  California,  The  proposed 
amendment  was  addressed  in  both  the 
draft  and  final  Environmental  Impact 
Statement/Environmental  Impact  Report 
for  the  Mesquite  Regional  Landfill.  A 
separate  decision-making  process  for  the 
proposed  plan  amendment  is  required 
in  conformance  vyith  Federal 
Regulations  (43  CFR  1610.5). 

April  21,  1996,  marked  the  end  of  a 
60-day  Governor's  Consistency  Review 
period  for  the  proposed  amendment  to 
the  California  Desert  Conservation  Area 
Plan.  The  proposed  amendment  would 
revise  the  boundary  of  the  Singer 
Geoglyphs  ACEC  to  exclude 
approximately  five  acres  of  public  land 
situated  north  of  State  Route  78  in 
Section  21,  Township  13  South,  Range 
19  East,  San  Bernardino  Meridian, 
Imperial  County,  California,  and 
redesignate  the  excluded  land  as 
Multiple-Use  Class  M.  The  excluded 
land  does  not  contain  significant 
cultural  resources  for  which  the  ACEC 
was  designated  and  is  separated  from 
the  remainder  of  the  ACEC  by  the 
current  aUgnment  of  State  Route  78.  The 
proposed  decision  is  to  approve  the 
plan  amendment. 

Any  person  who  participated  in  the 
planning  process  and  has  an  interest 
which  is  or  may  be  adversely  affected  by 
this  proposed  amendment  may  protest. 
A  protest  shall  raise  only  those  issues 
which  were  submitted  for  the  record 
during  the  planning  process.  The  protest 
shall  be  in  writing  and  shall  contain: 

1.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest; 

2.  A  statement  of  the  issue  or  issues 
being  protested; 

3.  A  statement  of  the  part  or  parts  of 
the  plan  amendment  being  protested; 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party,  or  an  indication  of  the 
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date  the  issue  or  issues  were  discussed 
for  the  record;  and, 

5.  A  concise  statement  explaining 
why  the  State  Director's  proposed 
decision  is  believed  to  be  wrong. 

Action  by  the  Director  on  any  protest 
is  the  final  action  by  the  Department  of 
the  Interior. 

Dated:  August  6.  1996. 
Thomas  F.  Zale, 
Acting  Area  Manager. 
(FR  Doc  96-20493  Filed  8-15-96;  8:45  am) 

BILUNG  CODE  431&-40-P 


Minerals  Management  Service 

Outer  Continental  Shelf,  Beaufort  Sea; 
Notice  of  Leasing  Systems,  Sale  144 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSL.\)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
pubhshed  in  the  Federal  Register: 

1.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  Designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

1.  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  144. 
blocks  will  be  offered  under  the 
following  bidding  system  as  authorized 
by  section  8(a)(1)  (43  U.S.C.  1337(a)(1)), 
as  amended:  bonus  bidding  with  a  fixed 
IZVz-percent  royalty. 

a.  Bonus  Bidding  with  a  12^/2-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  as 
amended.  This  system  has  been  chosen 
for  all  blocks  proposed  for  Sale  144 
because  these  blocks  are  expected  to 
have  high  exploration,  development, 
and  production  costs. 

The  Department  of  the  Interior 
analyses  indicate  that  the  minimum 
economically  developable  discovery  on 
a  block  in  such  high-cost  areas  under  a 
12V2-percent  royalty  system  would  be 
less  than  for  the  same  block  under  a 
16%-percent  royalty  system.  As  a  result, 
more  blocks  may  be  explored  and 
developed.  In  addition,  the  lower 
royalty  rate  system  is  expected  to 
encourage  more  rapid  production  and 
higher  economic  profits.  It  is  not 
anticipated,  however,  that  the  larger 
cash  bonus  bid  associated  with  a  lower 
royalty  rate  vdll  significantly  reduce 
competition,  as  the  higher  costs  for 
exploration  and  development  are  the 
primary  constraints  to  competition. 

2.  Designation  of  Blocks.  All  blocks  in 
this  lease  sale  will  be  offered  under  a 


12V2-percent  royalty  system  because 

that  system  is  most  appropriate  to  the 

resource  levels  and  costs  expected  in 

this  sale  area. 

Cynthia  Quarterman. 

Director,  Minerals  Management  Service. 

Approved: 

Dated:  August  9, 1996. 

Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

[FR  Doc  96-20864  Filed  8-15-96;  8:45  am] 

BiLUNG  CODE  4310-MR-M 


Outer  Continental  Shelf.  Western  Gulf 
of  Mexico,  Notice  of  Leasing  Systems. 
Sale  161 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Register: 

1.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  Designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

1 .  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  161, 
blocks  will  be  offered  imder  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1)),  as  amended:  (a)  bonus 
bidding  with  a  fixed  IG^/s-percent 
royalty  on  all  unleased  blocks  in  less 
than  200  meters  of  water;  and  (b)(i) 
bonus  bidding  with  a  fixed  16V3-percent 
royalty  on  all  unleased  blocks  in  200 
meters  of  water  or  more,  with  a  royalty 
suspension  volume  of  up  to  17.5  million 
barrels  of  oil  equivalent  on  all  unleased 
blocks  in  200  to  400  meters  of  water;  (ii) 
bonus  bidding  with  a  fixed 
12V2=percent  royalty  on  all  unleased 
blocks  in  400  to  800  meters  of  water 
with  a  royalty  suspension  volume  of  up 
to  52.5  million  barrels  of  oil  equivalent; 
and  (iii)  bonus  bidding  with  a  fixed 
12 '/^-percent  royalty  on  «dl  unleased 
blocks  in  water  depths  of  800  meters  or 
more  with  a  royalty  suspension  volume 
of  up  to  87.5  million  barrels  of  oil 
equivalent. 

For  bidding  systems  (b)  (i),  (ii),  and 
(iii),  the  royalty  suspension  allocation 
rules  are  described  in  the  Interim  Rule 
(30  CFR  Part  260)  addressing  royalty 
relief  for  new  leases  that  was  published 
in  the  Federal  Register  on  March  25, 
1996(61  FR  12022). 

a.  Bonus  Bidding  with  a  IB'h-Percent 
Royalty.  This  system  is  authorized  by 


section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  v«th  higher  contingency 
payments  but  may  yield  more  rewards 
if  a  commercial  field  is  discovered.  Tlie 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploration. 

b.(i)  Bonus  Bidding  with  a  I6%- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (1 7.5  million 
barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA,  as  amended.  This  system 
complies  with  Sec.  304  of  the  Outer 
Continental  Shelf  Deep  Water  Royalty 
Relief  Act  (DWRRA).  An  incentive  for 
development  and  production  in  water 
depths  of  200  to  400  meters  is  provided 
through  allocating  royalty  suspension 
volumes  of  17.5  million  barrels  of  oil 
equivalent  to  eligible  fields. 

b.(ii)  Bonus  Bidding  with  a  12'/3- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (52.5  million 
barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA,  as  amended.  It  has  been  chosen 
for  blocks  in  water  depths  of  400  to  800 
meters  proposed  for  the  Western  Gulf  of 
Mexico  (Sale  161)  to  comply  with  Sec. 
304  of  the  DWRRA.  The  12V2-percent 
royalty  rate  is  used  in  deeper  water 
because  these  blocks  are  expected  to 
require  substantially  higher  exploration, 
development,  and  production  costs,  as 
well  as  longer  times  before  initial 
production,  in  comparison  to  shallow- 
water  blocks.  The  use  of  a  royalty 
suspension  volume  of  52.5  million 
barrels  of  oil  equivalent  for  eligible 
fields  provides  an  incentive  for 
development  and  production 
appropriate  for  this  water  depth 
category. 

b.(iii)  Bonus  Bidding  with  a  12V3- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (87.5  million 
barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA,  as  amended.  It  has  been  chosen 
for  blocks  in  water  depths  of  800  meters 
or  more  proposed  for  the  Western  Gulf 
of  Mexico  (Sale  161)  to  comply  with 
Sec.  304  of  the  DWRRA.  The  use  of  a 
royalty  suspension  volume  of  87.5 
million  barrels  of  oil  equivalent  for 
eligible  fields  provides  an  incentive  for 
development  and  production 
appropriate  for  these  deep-water  depths. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  four  systems  was  based  on  the 
following  factors: 

a.  Royalty  rates  on  adjacent, 
previously  leased  tracts  were  considered 
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to  enhance  orderly  development  of  each 
field, 

b.  Blocks  in  deep  water  were  selected 
for  the  12''2-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  areas  in 
past  sales 

c.  The  royalty  suspension  volumes 
were  based  on  the  water  depth  specific 
volumes  mandated  bv  the  DWRRA. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  the 
"Stipulations.  Lease  Terms,  and  Bidding 
Systems"  and    Royalty  Suspension 
Areas  for  the  Western  Gulf  of  Mexico" 
maps  for  Western  Gulf  of  Mexico  Lease 
Sale  161  These  maps  are  available  from 
the  Public  Information  Unit.  Minerals 
Management  Service,  1201  Ehnwood 
Park  Boulevard.  New  Orleans,  Louisiana 
70123-2394 
Cynthia  Quartennan, 
Director,  Mmerais  Management  Service. 

Approved; 

Dated:  August  9.  1996. 
Svivia  V.  Baca. 

Acting  Assistant  Secretary,  Land  and 
Mineivls  Management. 

[FR  DcK    96-20862  Filed  8-15-96;  8:45  amj 

BILLING  COOe  4J10-Mn-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatlon  No  TA-201-66] 
Fresh  Tomatoes  and  Bed  Peppers 
Determination 

On  the  basis  of  the  information 
developed  in  the  subject  investigation, 
the  Commission  determines  '  ^  that  fresh 
tomatoes  and  bell  peppers,  provided  for 
in  subheadings  0702.00.20.  0702.00>10, 
0702  00  60,  and  0709.60.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,'  are  not  being  imported 
into  the  United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  m)urv.  or  the  threat  thereof,  to 
the  domestic  industries  producing 


'  Commissioner  Bragg  dissenting  with  regard  to 
imports  of  fresh  tomatoes  and  bell  peppers  other 
than  (1 ;  greenhouse  tomatoes  and  bell  peppers  and 
(2)  imports  from  Canada 

^Commissioner  Nuzum  not  participating. 

'  The  imponed  articles  covered  by  this 
investigation  are  fresh  or  chilled  tomatoes, 
incl.iding  but  not  limited  to  the  varieties  known 
■icientificaily  as  Lvcopersicon  esculentum, 
Lycopersicon  cerasiforwe.  and  Lycopersicon 
pyriforme.  but  excluding  tomatoes  grown  for 
processing.    Be.i  peppers  '  also  called  svraet 
peppers,  are  defined  as  fresh  or  chilled  peppers 
belongmg  to  the  species  Capsicum  annuum  var. 
an,Tuum.#n  excluding  chili  and  cayenne  peppers 
and  peppers  grown  for  processing. 


articles  like  or  directly  competitive  with 
the  imported  articles, 

Baclcground 

Following  receipt  of  a  petition  filed 
on  March  11, 1996.  by  the  Florida  Fruit 
4  Vegetable  Association,  Orlando,  FL, 
the  Florida  Bell  Pepper  Growers 
Exchange,  Inc.,  Orlando,  FL,  the  Florida 
Commissioner  of  Agriculture, 
Tallahassee,  FL,  the  Ad  Hoc  Group  of 
Florida  Tomato  Growers  and  Packers, 
and  individual  Florida  bell  pepper 
growers,  the  Commission,  effective 
March  11, 1996.  instituted  Investigation 
No.  TA-201-66  under  section  202  of  the 
Trade  Act  of  1974  to  determine  whether 
fresh  tomatoes  and  bell  peppers  are 
being  imported  into  the  United  States  in 
such  increased  quantities  as  to  t)e  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industries  producing  articles  Uke  or 
directly  competitive  with  the  imported 
articles. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of 
public  hearings  to  be  held  in  coimection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC.  and  by 
publishing  the  notice  in  the  Federal 
Register  of  March  28,  1996  (61  FR. 
13875).  The  hearing  in  coimection  with 
the  injury  phase  of  the  investigation  was 
held  in  Washington.  DC.  on  June  3. 
1996,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel.  The  hearing  on 
the  remedy  phase  scheduled  for  August 
1, 1996,  was  not  held  because  the 
Commission  made  a  negative  injury 
determination  and  accordingly  did  not 
reach  the  question  of  remedy. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  President  on  August  9.  1996.  The 
views  of  the  Commission  are  contained 
in  USrrC  Pubhcation  2985  (August 
1996),  entitled  "Fresh  Tomatoes  and 
Bell  Peppers:  Investigation  No.  TA-201- 
66." 

Issued:  August  12, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  96-20875  Filed  8-15-96;  8:45  am) 
MJJNQ  COOE  7030-02-P 


DEPAFyiMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Jacor 
Communications,  Inc.  et  al.;  Proposed 
Final  Judgment  and  Competitive 
Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16  (b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  United  States  District 
Court  for  the  Southern  District  of  Ohio 
in  United  States  of  America  v.  facor 
Communications,  Inc.  et  al..  Civil 
Action  C-1-96-757,  The  Complaint  in 
this  case  alleged  that  the  proposed 
acquisition  of  Citicasters.  Inc.  by  Jacor 
Communications,  Inc.  would  tend  to 
lessen  competition  substantially  in  the 
sale  of  radio  advertising  in  Cincinnati, 
Ohio  and  the  surrounding  areas  in 
violation  of  Section  7  of  the  Clavton 
.\cA.  15  use.  §  18.  The  proposed  Final 
Judgment  requires  Jacor  to  divest  within 
six  months  of  the  fiUng  of  the  Final 
Judgment  one  of  Cincinnati  radio 
stations,  WKRQ-FM,  it  will  acquire 
from  Citicasters  The  proposed  Final 
Judgment  further  requires  defendants  to 
ensure  that,  until  the  divestiture 
mandated  by  the  decree  has  been 
accomplished,  WKRQ  will  be  operated 
as  a  viable,  ongoing  business  and  kept 
separate  and  apart  from  Jacor's  other 
Cincinnati  radio  stations.  Finally  the 
proposed  Final  Judgment  requires  Jacor 
to  give  the  United  States  prior  notice  as 
to  certain  future  radio  station 
acquisitions  in  Cincirmati  or  agreements 
that  would  grant  Jacor  the  right  to  sell 
advertising  time  for  Cincinnati  stations 
that  are  not  owned  by  Jacor 

Public  comment  is  invited  wdthin  the 
statutory  6G-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Donald  J.  Russell, 
Chief,  Telecommunications  Task  Force. 
Antitrust  Division.  Department  of 
Justice,  555  4th  Street,  NW,,  Room  8104. 
Washington,  DC  2001. 
Constance  K.  Robinson, 
Director  of  Operations. 

In  the  United  States  District  Court  for 
the  Southern  District  of  Ohio 

United  States  of  America,  Plaintiff,  v.  Jacor 
Communications.  Inc.  and  Citicasters,  Inc.. 
Defendants. 

No  C-1-96-757  (Antitrust) 
Stipalation 
Judge  Weber 
Filed:  8/5/96 
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It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

A,  The  parties  to  this  Stipulation 
consent  that  a  Final  ludgment  m  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  any  party's  or  the 
Court  s  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  §  16).  without  further  notice 
to  any  partv  or  other  proceedings, 
provided  that  Plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  entr\'  of  the  proposed 
Final  ludgment  by  serving  notice  on  the 
defendants  and  by  filing  that  notice 
with  the  Court. 

B.  If  lacor  enters  into  a  local 
marketing  agreement  or  time  brokerage 
agreement  ("LMA")  for  WKRQ  with 
another  person  that  has  entered  into  a 
written  agreement  to  acquire  the  WKRQ 
Assets  ("broker  "j  and  the  person  and 
LM.'\  have  been  approved  by  the 
Plaintiff,  jacor  need  not  comply  with 
Section*  Vm  (A).  (C).  P),  (F),  (G).  (H). 
(K),  (M),  or  (N)  of  the  Final  Judgment, 
provided  that  the  LMA  includes  the 
following  provisions: 

(1)  )acor  shall  not  sell  advertising  time 
for  WKRQ  or  any  other  station  owned 
by  the  broker; 

t2)  If  Jacor  has  any  employee  working 
al  WKRQ,  each  such  employee  shall  not 
sell  advertising  time,  or  participate  in 
programming  or  financial  decisions  of 
the  broker,  and  Jacor  shall  ensure  that 
each  such  employee  does  not  influence 
or  attempt  to  influence,  directly  or 
indirectly,  any  decision  related  to 
programming  or  the  sale  of  advertising 
time  by  the  broker,  except  to  the  extent 
necessary  for  Jacor  to  fulfill  its 
obUgations  as  the  licensee  under 
applicable  FCC  rules  and  policies 
related  to  LJMAs; 

(3)  Each  such  employee  shall  not  have 
access  to  WKRQ  confidential 
information,  including  marketing  sales, 
pacing  or  rate  information  related  to  the 
sale  of  advertising  time  on  radio  stations 
in  the  Cincinnati  area,  and  shall  not 
communicate  or  otherwise  disclose  any 
information  related  to  the  sale  of 
advertising  on  WKRQ  or  the  format  or 
programming  at  WKRQ  to  anyone  at 
jacor; 

(4)  Each  such  employee  shall  not  be 
employed  by  another  Jacor  Cinciimati 
Radio  Station  except  that  Jacor 
employees  may  provide  technical  and 
administrative  services  to  WKRQ; 

(5)  No  officer,  director  or  employee  of 
Jacor  shall  be  an  officer,  director  or 
employee  of  the  broker; 

(6)  The  broker  shall  hold  no  interest 
in  Jacor  at  the  time  it  enters  into  the 


LMA.  unless  plaintiff  agrees  otherwise 
in  writing; 

(7)  Jacor  shall  not  hold  an  interest  in 
the  broker,  and  shall  not  receive 
compensation  related  to  profits  earned 
by  the  broker  from  advertising  sales  of 
WKRQ; 

(8)  Jacor  shall  exercise  no  right  of 
control  under  the  LMA  to  oversee  the 
programming,  personnel,  operations  or 
finances  of  WKRQ,  without  providing 
14  days  prior  notice  to  plaintiff,  except 
that  if  Jacor  is  required  to  take  action  to 
fulfill  its  obligations  as  the  licensee 
under  applicable  FCC  rules  and  pohcies 
related  to  LMAs,  Jacor  may  take 
immediate  action  after  notifying 
plaintiff.  Such  action  shall  be  limited  in 
scope  and  time  to  what  is  necessary  to 
correct  the  problem  and  shall  be 
consistent  with  FCC  rules  and  policies; 

(9)  Jacor  shall  take  all  steps  necessary 
to  preserve  the  WKRQ  Assets  in  good 
working  condition  within  the  bounds  of 
its  rights  and  obligations  under  the 
LMA;  and 

(10)  Jacor  and  the  broker  shall  enter 
into  no  agreement  or  understanding  that 
limits  competition  between  WKRQ  and 
the  Jacor  Cincinnati  radio  stations. 

For  purposes  of  this  Stipulation,  the 
term  "broker"  means  the  person  who 
enters  into  the  LMA  and  the  written 
agreement  to  acquire  the  WKRQ  Assets, 
the  person's  successors  and  assigns  and 
its  subsidiaries,  affiliates,  parents, 
directors,  officers,  managers,  agents  and 
employees  acting  for  or  on  behalf  of  any 
of  them.  This  provision  will  survive  the 
entry  of  the  Final  Judgment  and 
terminate  after  the  divestiture  ordered 
by  Section  IV  of  the  Final  Judgment  is 
completed. 

C.  The  parties  recognize  that  there 
could  be  a  delay  in  obtaining  approval 
by  or  a  ruling  of  a  government  agency 
related  to  the  divestiture  required  by 
Section  FV  of  the  Final  Judgment, 
notwithstanding  the  diligent  and  good 
faith  efforts  of  Jacor  and  any  prospective 
owner  of  the  WKRQ  Assets.  The 
Department  will,  in  the  exercise  of  its 
sole  discretion,  acting  in  good  faith,  give 
special  consideration  to  extending  the 
time  period  specified  in  Section  IV  of 
the  Final  Judgment  provided  that; 

(1)  Jacor  has  entered  into  a  definitive 
agreement  to  divest  the  WKRQ  Assets 
and  such  agreement  and  the  prospective 
purchaser  have  been  approved  by  the 
Department: 

(2)  All  papers  necessary  to  secure  any 
governmental  approvals  and/or  rulings 
to  effectuate  such  divestiture  (including 
but  not  limited  to  FCC,  SEC  and  IRS 
approvals  or  rulings)  have  been  filed 
with  the  appropriate  agency; 


(3)  Receipt  of  such  approvals  are  the 
only  closing  conditions  that  have  not 
been  satisfied  or  waived;  and 

(4)  Jacor  has  demonstrated  that 
neither  it  nor  the  prospective  owner  of 
the  WKRQ  Assets  is  responsible  for  any 
such  delay. 

D.  The  parties  understand  that 
nothing  in  the  Final  Judgment  should  be 
construed  to  require  the  trustee 
appointed  pursuant  to  Section  V  of  the 
Judgment  to  directly  or  indirectly 
control,  supervise,  direct  or  attempt  to 
control  the  operations  of  WKRQ 
without  receiving  the  prior  approval  of 
the  FCC.  Such  operations,  including 
complete  control  and  supervision  of  all 
of  the  programs,  employees,  finances, 
operations  and  f>ohcies  of  WKRQ,  shall 
remain  solely  the  responsibility  of 
defendants,  subject  to  its  obligations  set 
forth  in  Section  Vin  of  the  Final 
Judgment,  or  the  responsibility  of  the 
broker,  subject  to  the  rights  and 
limitations  described  in  Paragraph  (C), 
above.  Nothing  in  this  paragraph  shall 
change  or  limit  the  right  of  the  trustee 
to  sell  the  WKRQ  Assets  pursuant  to 
Section  V  of  the  Final  Judgment. 

E.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  filing  of  this  Stipulation, 
comply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court;  provided,  however,  the 
Citicasters  need  not  comply  with 
Section  V  or  Sections  VIII(B)  through 
VIII(N)  until  the  Jacor/Qticasters 
Transaction  has  been  consummated; 
provided  further  that,  prior  to  the 
consummation  of  the  Transaction,  Jacor 
shall  take  no  action  to  impede  or 
influence  Citicasters'  comphance  with 
Section  Vni(A);  and  provided,  further, 
that  Citicasters  need  not  complv  with 
Sections  IV(B)  through  rV(D)  until  the 
earlier  to  occur  of  the  consimimation  of 
the  Transaction  or  ten  business  days 
following  issuance  of  all  FCC  approvals 
required  as  a  condition  to  the 
consummation  of  the  Transaction, 
except  that,  prior  to  the  time  Citicasters' 
obligation  to  comply  with  Sections 
IV(B)  through  IV(D)  arises,  Citicasters 
shall  use  all  reasonable  efforts  to 
cooperate  with  Jacor's  efforts  to  divest 
the  WKRQ  Assets. 

F.  Jacor  shall  prepare  and  deliver 
reports  in  the  form  required  by  the 
provisions  of  paragraph  B  of  Section  VH 
of  the  proposed  Final  Judgment 
conmiencing  no  later  than  September 
1,1996,  and  every  thirty  days  thereafter 
pending  entry  of  the  Final  Judgment. 
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G.  In  the  event  plaintiff  withdraws  its 
consent,  as  provided  in  paragraph  (A) 
above,  or  if  the  proposed  final  Judgment 
IS  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding 

H  All  parties  agree  that  this 
agreement  can  be  signed  in  multiple 
counter-parts. 

Dated:  August  2. 1996. 

For  the  Plaintiff: 
Nancy  M.  Goodman. 

Assistant  Chief,  Telecommunications  Task 

Force 

Andrew  S,  Cowan. 

Attorney.  Telecommunications  Task  Force, 
U.S.  Department  of  Justice.  Antitrust  Division, 
555  4th  Street  N.W..  Room  8104.  Washington, 
DC  20001 ,  (202)  5 1 4-5621. 

For  the  Defendant: 
Thomas  B.  Leary. 

Counsei  for  Jacor  Communications.  Inc. 
Tom  D.  Smith, 
Counsel  for  Citicasters,  Inc. 

Whereas,  plaintiff,  the  United  States 
of  America,  having  filed  its  Complaint 
herein  on  August  5,  1996.  and  plaintiff 
and  defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  Its  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  lodgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  prompt  and  certain 
divestiture  of  certain  assets  to  assure 
that  competition  is  not  substantially 
lessened; 

And  whereas,  plaintiff  requires  Jacor 
to  make  certain  divestitures  for  the 
purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestitures  ordered  herein  can  be  made 
and  that  Jacor  will  later  raise  no  claims 
of  hardship  or  difficulty  as  grounds  for 
asking  the  Court  to  modify  any  of  the 
divestiture  provisions  contained  below; 

.And.  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
ad  indication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

I.  furisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  the  subject 


matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  the  defendants  under 
Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  §  18). 

n.  Definitioiis 

As  used  in  this  Final  Judgment: 

A.  "Jacor"  means  defendant  Jacor 
Communications,  Inc.,  an  Ohio 
corporation  with  its  headquarters  in 
Qncinnati,  Ohio  and  includes  its 
successors  and  assigns,  its  subsidiaries, 
and  directors,  officers,  managers,  agents, 
and  employees  acting  for  or  on  behalf  of 
Jacor. 

B.  "Citicasters"  means  defendant 
Citicasters  Inc..  a  Florida  corporation 
with  its  headquarters  in  Cincinnati, 
Ohio,  and  includes  its  successors  and 
assigns,  its  subsidiaries,  and  directors, 
officers,  managers,  agents,  and 
employees  acting  for  or  on  behalf  of 
Citicasters. 

C.  "WKRQ  Assets"  means  all  of  the 
assets,  tangible  or  intangible,  used  in  the 
operation  of  the  WKRQ-FM  radio 
station  "WKRQ")  in  Cincinnati,  Ohio, 
including  but  not  limited  to:  all  real 
property  (owned  and  leased)  used  in  the 
operation  of  WKRQ;  all  broadcast 
equipment,  personal  property, 
inventory,  office  furniture,  fixed  assets 
and  fixtures,  materials,  supplies  and 
other  tangible  property  used  in  the 
operation  of  WKRQ;  all  licenses, 
permits  and  authorizations  and 
applications  therefor  issued  by  the 
Federal  Communications  Conunission 
("FCC")  and  other  governmental 
agencies  relating  to  WKRQ;  all 
contracts,  agreements,  leases  and 
commitments  of  Citicasters  pertaining  to 
WKRQ  and  its  operations;  all 
trademarks,  service  marks,  trade  names, 
copyrights,  patents,  slogans, 
programming  materials  and  promotional 
materials  relating  to  WKRQ;  and  all  logs 
and  other  records  maintained  by 
Citicasters  or  WKRQ  in  connection  with 
the  station's  business.  For  all  assets 
used  jointly  by  WKRQ  and  WWNK-FM 
or  WKRC-TV  prior  to  the  divestiture 
required  by  this  Final  Judgment,  Jacor 
shall  propose  to  plaintiff,  within  7  days 
of  the  consunmiation  of  the  Jacor/ 
Citicasters  Transaction,  a  plan  for 
dividing  such  assets  among  these 
stations.  Upon  approval  of  the  plan  by 
plaintiff,  the  term"WKRQ  Assets"  shall 
include  only  those  assets  allocated 
under  the  plan  to  WKRQ. 

D.  "Jacor  Cincinnati  Radio  Station" 
means  each  broadcast  radio  station  that 
is  licensed  to  a  community  in  the 
Cincinnati  Area,  and  that  Jacor  owns, 
operates,  manages,  or  has  an  interest  in, 
or  for  which  Jacor  sells  more  than  20 
percent  of  its  advertising  time. 


E.  "Non-Jacor  Radio  Station"  means 
any  radio  broadcast  station  licensed  to 

a  community  in  the  Cincinnati  Area  that 
is  not  a  Jacor  Cincinnati  Radio  Station. 

F.  "Cincinnati  .Area"  means  the 
Cincinnati.  Ohio  DMA  as  identified  by 
The  Arbitron  Radio  Market  Report  for 
Cinciimati  (Winter  1996). 

G.  "Jacor/Citicasters  Transaction" 
means  the  proposed  acquisition  of 
Citicasters  by  Jacor  contemplated  by  the 
Agreement  and  Plan  of  Merger,  dated  as 
of  February  12,  1996. 

in.  Applicability 

The  provisions  of  this  Final  Judgment 
apply  to  each  of  the  defendants,  its 
successors  and  assigns,  its  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

IV.  Divestiture  of  WKRQ 

\.  jacor  is  hereby  ordered  and 
directed,  in  accordance  vdth  the  terms 
of  this  Final  Judgment,  within  six  (6) 
months  after  the  filing  of  this  Final 
judgment ,  to  divest  the  WRRQ  Assets  to 
a  purchaser  acceptable  to  plaintiff. 
Unless  plaintiff  otherwise  consents  in 
writing,  the  divestiture  pursuant  to 
Section  IV  of  this  Final  Judgment  or  by 
the  trustee  appointed  pursuant  to 
Section  V  shall  be  accomplished  in  such 
a  way  as  to  satisfy'  plaintiff,  in  its  sole 
discretion,  that  the  WKRQ  Assets  can 
and  will  be  used  by  the  purchaser  as  a 
viable,  ongoing  business.  The 
divestiture,  whether  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
shall  be  made  (i)  to  a  purchaser  that,  in 
the  plaintiffs  sole  judgment,  has  the 
capability  and  intent  of  competing 
effectively,  and  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  as  a  radio  station  in 
the  Cincinnati  Area;  and  (ii)  pursuant  to 
an  agreement  the  terms  of  which  shall 
not  interfere  with  the  ability  of  the 
purchaser  to  compete  effectively. 

B.  Defendants  agree  to  use  their  best 
efforts  to  accomplish  the  divestiture  as 
expeditiously  and  timely  as  possible. 
Plaintiff,  in  its  sole  discretion,  may 
extend  the  time  period  for  the 
divestiture  for  two  additional  periods  of 
time  not  to  exceed  sixty  (60)  calendar 
days  in  toto. 

C.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customarv  means,  the 
availability  of  the  WKRQ  Assets. 
Defendants  shall  inform  any  person 
making  a  bona  fide  inquiry  regarding  a 
possible  purchase  that  the  sale  is  being 
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made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
this  Final  fudgment  Defendants  shall 
make  known  to  any  person  making  an 
inqum  regarding  a  possible  purchase  of 
the  WiCRQ  Assets  that  the  assets 
described  in  Section  II  (C)  are  bemg 
offered  for  sale.  Defendants  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  the  VVKRQ 
Assets  customarilv  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attomev-cUent 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make 
available  such  information  to  plaintiff  at 
the  same  time  that  such  information  is 
made  available  to  any  other  person 

D  Defendants  shafl  permit  bona  fide 
prospective  purchasers  of  the  WKRQ 
Assets  to  have  access  to  personnel  and 
to  make  such  inspection  of  the  assets, 
and  any  and  all  financial,  operational, 
or  other  documents  and  information 
customarily  provided  as  part  of  a  due 
diligence  process. 

V.  Appointment  of  Trustee 

A.  In  the  even?  that  lacor  has  not 
divested  the  WKRQ  Assets  within  six 
months  of  the  filing  of  this  Final 
Judgment  with  the  Court,  or  within  any 
extension  granted  under  Section  IV,  the 
Court  shall  appoint,  on  application  of 
the  plaintiff  and  consistent  with  the 
rules  of  the  FCC,  a  trustee  selected  by 
the  plaintiff  to  effect  the  divestiture  of 
the  assets. 

B.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  WKRQ  Assets. 
The  trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  best  price  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Sections  V  and  VI 
of  this  Final  Judgment,  and  shall  have 
other  powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V  (C)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investments  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestiture,  and  such  professionals  or 
agents  shall  be  solely  accountable  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  purchaser  acceptable  to  plaintiff, 
and  shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate. 
Defendants  shall  not  object  to  the  sale 

of  the  VVKRQ  Assets  by  the  trustee  on 
any  grounds  other  than  the  trustee's 
malfeasance.  Any  such  objection  by 


defendants  must  be  conveyed  in  writing 
to  plaintiff  and  the  trustee  no  later  than 
fifteen  !15j  calendar  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VI  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  bv  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  monies  shall  be  paid  to 
defendants  and  the  trustee's  services 
shall  then  be  terminated.  The 
compensation  of  such  trustee  and  of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  Ught  of  the 
value  of  the  divestiture  and  based  on  a 
fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished. 

D  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
WKRQ  -Assets  and  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture, 
including  best  efforts  to  effect  all 
necessar}'  regulatory-  approvals.  Subject 
to  a  customary  confidentiality 
agreement,  the  trustee  shall  have  full 
and  complete  access  to  the  personnel, 
books,  records,  and  facilities  related  to 
the  WKRQ  Assets  and  defendants  shall 
develop  such  financial  or  other 
information  as  may  be  necessarv  to  the 
divestiture  of  the  WKRQ  Assets. 
Defendants  shall  permit  prospective 
purchasers  of  the  WKRQ  Assets  to  have 
access  to  personnel  and  to  make  such 
inspection  of  physical  facilities  and  any 
and  all  financial,  operational,  or  other 
documents  and  information  as  may  be 
relevant  to  the  divestiture  required  by 
this  Final  Judgment. 

E.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  parties  and  the  Court 
setting  forth  the  trustee's  efforts  to 
accompUsh  divestiture  of  the  WKRQ 
Assets  as  contemplated  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Coxul. 
Such  reports  shall  include  the  name, 
address,  and  telephone  number  of  each 
person  who.  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 


acquiring,  any  interest  in  the  WKRQ 
Assets,  and  shall  descritje  in  detail  each 
contact  with  any  such  person  during 
that  period.  The  trustee  shall  maintain 
full  records  of  all  efforts  made  to  divest 
these  operations. 

F.  Within  six  (6)  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  IV  of 
this  Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  The  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  reports  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate, 
which  shall,  if  necessary,  include 
extending  the  term  of  the  trustee's 
appointment. 

VI.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  to  effect,  in  whole  or  in  part, 
any  proposed  divestiture  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
Jacor  or  the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture, 
shall  notify  plaintiff  of  the  proposed 
divestiture.  If  the  trustee  is  responsible, 
it  shall  similarly  notify  defendants.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  nimiber  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  assets  that  are  the  subject 
of  the  binding  contract,  together  with 
full  details  of  same.  Within  fifteen  (15) 
calendar  days  of  receipt  by  plaintiff  of 
such  notice,  plaintiff  may  request  from 
defendants,  the  proposed  purchaser  or 
purchasers,  any  other  third  party,  or  the 
trustee  if  applicable  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser 
or  purchasers.  Defendants  and  the 
trustee  shall  furnish  any  additions! 
information  requested  within  fifteen 
(15)  calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  plaintiff  has  been  provided  the 
additional  information  requested  from 
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defendants,  the  proposed  purchaser  or 
purchasers,  any  third  party,  and  the 
trustee,  whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendants 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendants  and  the  trustee  that 
It  does  not  object,  then  the  divestiture 
may  be  consummated,  subject  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  Section  V  (B)  of  this  Final 
Judgment.  ,\bsent  written  notice  that 
plaintiff  does  not  object  to  the  proposed 
purchaser  or  upon  objection  by  plaintiff, 
a  divestiture  proposed  under  Section  IV 
shall  not  be  consummated.  Upon 
objection  bv  plaintiff,  or  by  defendants 
under  the  proviso  in  Section  V  (B),  a 
divestiture  proposed  under  Section  V 
shall  not  be  consummated  unless 
approved  by  the  Court 

VH.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  fihng  of  this  Final  judgment  and 
every  thirty  (30)  calendar  davs  thereafter 
until  the  divestiture  has  been  completed 
whether  pursuant  to  Section  IV  or 
Section  V  of  this  Final  judgment,  Jacor 
shall  deUver  to  plaintiff  an  affidavit  as 
to  the  fact  and  manner  of  defendants' 
compliance  with  Sections  IV  or  V  of  this 
Final  judgment.  Each  such  affidavit 
shall  include,  inter  alia,  the  name, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  WKRQ  Assets,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period. 

B  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  judgment, 
defendants  shall  deliver  to  plaintiff  an 
affidavit  which  describes  in  reasonable 
detail  all  actions  defendants  have  taken 
and  all  steps  defendants  have 
implemented  on  an  on-going  basis  to 
preserve  the  WKRQ  Assets  pursuant  to 
Section  VIII  of  this  Final  judgment.  The 
affidavit  also  shall  describe,  but  not  be 
limited  to,  defendants  efforts  to 
maintain  and  operate  WKRQ  as  an 
active  competitor,  maintain  the 
management,  sales,  marketing  and 
pricir;g  of  WKRQ  apart  from  that  of  the 
other  jacor  Cincinnati  Radio  Stations, 
maintain  and  increase  sales  of 
advertising  time  at  WKRQ.  and  maintain 
the  WKRQ  .'\ssets  in  operable  condition, 
conbnuing  normal  maintenance. 
Defendants  shall  deliver  to  plaintiff  an 
affidavit  describing  any  changes  to  the 
efforts  and  actions  outlined  in 
defendants'  earUer  affidavit(s)  filed 


pursuant  to  this  Section  within  fifteen 
(15)  calendar  days  after  the  change  is 
implemented. 

C.  Defendants  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  the  WKRQ  Assets. 

VII!.  Preservation  of  Assets/Hold 
Separate 

Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished: 

A.  Defendants  shall  preserve,  hold, 
and  continue  to  operate  the  business  of 
WKRQ  as  an  independent,  ongoing, 
economically  viable  business,  with  its 
assets,  management,  and  operations 
separate,  distinct,  and  apart  from  the 
other  Jacor  Cincinnati  Radio  Stations. 
Defendants  shall  maintain  the  business 
of  WKRQ  as  a  viable  and  active 
competitor  to  the  other  Cinciimati  radio 
stations,  including  the  Jacor  Cincinnati 
Radio  Stations. 

B.  Defendants  shall  not  coordinate  the 
marketing,  promotion,  merchandising  or 
terms  of  sale  of  advertising  time  on 
WKRQ  with  other  current  or  hereafter 
acquired  Jacor  Cincinnati  Radio 
Stations.  There  shall  be  no 
communications  between  personnel  at 
WKRQ  and  those  at  other  Jacor 
Cincinnati  Radio  Stations  relating  to  any 
confidential  business  information, 
including  any  marketing,  sales,  pacing 
or  rate  information  relating  to  the  sale 
of  advertising  time  on  radio  stations  in 
the  Cincinnati  Area. 

C.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
advertising  time  on  WKRQ.  In 
particular,  defendants  shall,  consistent 
with  market  conditions,  provide 
promotional,  marketing  and 
merchandising  support  for  the  sale  of 
advertising  time  on  WKRQ,  including 
maintaining  or  increasing  expenditures 
designed  to  promote  WKRQ. 

D.  Defendants  shall  ensure  that 
WKRQ  has  separate  management, 
programming,  sales  personnel  and  other 
employees  from  the  other  Jacor 
Cinciimati  Radio  Stations,  and  ensure 
that  the  management,  programming, 
sales  personnel  and  employees  of  other 
Jacor  Cincinnati  Radio  Stations,  or 
anyone  acting  at  their  direction,  do  not 
influence  or  attempt  to  influence, 
directly  or  indirectly,  any  operational, 
programming,  marketing  or  financial 
decisions  of  WKRQ,  and  vice  versa. 

E.  Except  in  the  ordinary  course  of 
business  or  as  part  of  the  disposition  of 
the  WRKQ  Assets  under  this  Final 
Judgment,  defendants  shall  not,  without 
the  prior  consent  of  plaintiff,  sell,  lease, 
assign,  transfer,  or  otherwise  dispose  of, 
or  pledge  for  collateral  for  loans  (except 
such  loans  and  credit  facilities  as  are 
ciuxently  outstanding  or  replacements 


or  substitutes  therefor),  the  WKRQ 
Assets,  including  but  not  limited  to  the 
real  estate,  facilities,  and  equipment,  all 
tangible  and  intangible  assets  used  in 
connection  with  WKRQ's  format,  and  all 
administrative,  marketing,  sales  and 
support  facilities,  related  to  the  sale  of 
advertising  time  on  WRKQ. 

F.  Defendants  shall  provide  and 
maintain  sufficient  working  capital, 
consistent  with  past  practice,  to 
maintain  the  WKRQ  Assets  as  a  viable, 
ongoing  business 

G.  Defendants  shall  provide  and 
maintain  sufficient  lines  and  sources  of 
credit,  consistent  with  past  practice,  to 
maintain  the  general  business 
operations  of  WKRQ  as  a  viable, 
ongoing  business. 

H.  Consistent  with  the  stations' 
existing  practices,  defendants  shall 
maintain,  in  accordance  with  sound 
accounting  practices,  separate,  true  and 
complete  financial  ledgers,  books  and 
records  reporting  the  profits  and  losses 
of  WKRQ  on  a  monthly  and  quarterly 
basis. 

I.  Defendants  shall  refrain  from  taking 
any  action  designed  to  reduce  the  scope 
or  level  of  competition  between  the 
general  business  operations  of  WKRQ 
and  other  Cinciimati  radio  stations, 
including  current  or  hereafter  acquired 
Jacor  Cincinnati  Radio  Stations,  or  in 
the  sale  of  advertising  time  on  radio 
stations  in  the  Cinciimati  Area,  without 
the  prior  consent  of  plaintiff, 

J.  Defendants  shall  refrain  from  taking 
any  action  designed  to  jeopardize  its 
ability  to  divest  the  WKRQ  Assets  as  a 
viable,  ongoing  business. 

K.  Defendants  shall  give  five  business 
days'  prior  notice  to  plaintiff  of  its 
decision  to  terminate  any  WKRQ 
management  staff,  on-air  personality  or 
sales  employee. 

L.  Jacor  shall  not  hire  or  contract  to 
purchase  services  from  any  WKRQ 
employee  including  management,  sales 
or  production  staff  or  on-air-personality. 

M.  Defendants  shall  give  five  business 
days'  notice  to  plaintiff  prior  to  either 
(1)  changing  WKRQ's  format  from 
Contemporary  Hits  Radio,  or  (2)  Jacor 
changing  the  format  of  any  current  or 
hereafter  acquired  Jacor  Cincinnati 
Radio  Stations  to  an  Adult  Hits,  Top  40, 
Soft  Hits.  Adult  Contemporary,  or  to  a 
similar  format. 

N.  Defendants  shall  appoint  a  person 
or  persons  to  oversee  the  WKRQ  .\ssets, 
and  who  will  be  responsible  for 
defendants'  compliance  with  Section 
VIII  of  this  Final  Judgment. 

IX.  Notice 

A.  Unless  such  transaction  is 
otherwise  subject  to  the  reporting  and 
waiting  period  requirements  of  the  Hart- 


Federal  Register  /  Vol.  61,  No    160    '  Fridav    August  16,  1996  /  Notices 


42657 


Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  as  amended.  15  U.S.C. 
§  18a  (the  'HSR  Act'),  lacor,  without 
providing  advance  notification  to  the 
United  Slates  Department  of  Justice, 
shall  not  directly  or  indirectly: 

(1)  acquire  any  assets  of,  or  any  equity 
or  management  interest  in.  any  Non- 
Jacor  Radio  Station,  provided,  however, 
that  iacor  need  not  provide  notice  under 
this  provision  for  any  direct  or  indirect 
acquisition  of  equity  of  a  Non-Jacor 
Radio  Station  that  would  result  in 
Jacor's  holding  no  more  than  five 
percent  of  the  total  equity  of  the  station; 
and  provided  further  that  assets  for 
purpose  of  this  Section  IX(A)  means:  (i) 
substantially  all  the  assets  of  a  Non- 
jacor  Radio  Station,  or  (ii)  any 
trademarks,  trade  names,  service  marks, 
service  names,  copyrights,  or  call  letters, 
or  programming  the  purchase  of  which 
is  accompanied  by  a  non-compete 
covenant,  whether  or  not  the  acquired 
assets  constitute  substantially  all  the 
assets  of  a  Non-Jacor  Radio  Station;  or 

(2)  enter  into  any  agreement  or 
understanding  that  would  allow  Jacor  to 
market  or  sell  advertising  time  for  any 
Non-Jacor  Radio  Station;  provided, 
however,  that  Jacor  need  not  provide 
notice  under  this  provision  for  any  such 
agreement  or  understanding:  (i)  that  is 
consideration  for  the  sale  by  Jacor  of 
proprietary  news,  weather  or  traffic 
programming  to  any  such  Non-Jacor 
Radio  Station  and  would  permit  Jacor  to 
sell  no  more  than  5  percent  of  that 
station's  advertising  time  for  any  day 
and  no  more  than  20  percent  of  that 
station's  advertising  time  for  anv  hour 
segment,  or  (iij  that  is  consideration  for 
Jacor's  granting  to  such  station 
rebroadcast  rights  for  a  sports  event  to 
which  Jacor  has  exclusive  broadcast 
rights,  and  would  permit  Jacor  to  sell  no 
more  than  15  percent  of  such  station's 
advertising  time  for  any  day. 

Notification  shall  be  provided  to  the 
United  States  Department  of  Justice  in 
the  same  format  as,  and  per  the 
instructions  relating  to  the  Notification 
and  Report  Form  set  forth  in  the 
Appendix  to  Part  803  of  Title  16  of  the 
Code  of  Federal  Regulations  as 
amended,  except  that  the  information 
requested  in  Items  5-9  of  the 
instructions  must  be  provided  only  with 
respect  to  Jacor  Cincinnati  Radio 
Stations.  Notification  shall  be  provided 
at  least  thirty  (30)  days  prior  to 
acquiring  any  such  interest.covered  in 
(1)  or  (2)  above,  and  shall  include, 
beyond  what  may  be  required  by  the 
applicable  instructions,  the  names  of  the 
principal  representatives  of  the  parties 
to  the  agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategic  plans  discussing  the  proposed 


transaction.  If  within  the  30-day  period 
after  notification,  representatives  of  the 
Department  make  a  written  request  for 
additional  information.  Jacor  shall  not 
consummate  the  proposed  transaction 
or  agreement  until  twenty  (20)  days  after 
submitting  all  such  additional 
information.  Early  termination  of  the 
waiting  periods  in  this  paragraph  may 
be  requested  and,  where  appropriate, 
granted  in  the  same  manner  as  is 
applicable  under  the  requirements  and 
provisions  of  the  HSR  Act  and  rules 
promulgated  thereunder. 

B.  Jacor  shall  submit  to  the 
Department  within  ten  (10)  business 
days  following  the  end  of  each  of  Jacor's 
fiscal  quarters  a  list  of  each  acquisition 
made  by  Jacor  in  that  just-ended  quarter 
of  any  assets  of  a  Non-Jacor  Radio 
Station  that  was  not  subject  to  the 
reporting  and  waiting  period 
requirements  of  the  HSR  Act  or  to  the 
notice  and  waiting  period  requirements 
of  Section  IX(A);  provided,  however, 
that  the  acquisition  of  physical  assets 
valued  at  less  than  $25,000  need  not  be 
included  in  the  Ust.  The  hst  shall 
include  the  identity  of  the  parties  to  the 
transaction,  the  date  of  the  transaction 
and  a  description  of  the  assets  acquired. 

X.  Compliance  Inspection 

Only  for  the  purposes  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  bom  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

(1)  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  imder  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  enforcement  of  this 
Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  it,  to 
interview  officers,  employees,  and 
agents  of  defendants,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  defendants' 
principal  offices,  defendants  shall 
submit  such  written  reports,  under  oath 
if  requested,  writh  respect  to 
enforcement  of  this  Final  Judgment. 


C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  X  shall  be  divulged  by  plaintiff 
to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compUance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
docimients  are  furnished  by  defendants 
to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shalllse 
given  by  plaintiff  to  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding). 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  jnay  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  comphance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

Xn.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry,  except  that  plaintiff,  after  five 
years  from  the  date  of  this  Final 
Judgment's  entry,  in  its  sole  discretion, 
may  notify  Jacor  and  the  Court  that  Jacor 
shall  no  longer  be  subject  to  Section  DC. 

Xm.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
pubhc  interest. 

Dated: 

United  States  District  )udge 

The  United  States  pursuant  to  Section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA"),  15  U.S.C.  §  16 
(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 
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I.  Nature  and  Purpose  of  the  Proceeding 

The  plaintiff  filed  a  civi!  antitrust 
complaint  cm  August  5.  1996,  alleging 
that  the  proposed  acquisition  of 
Cilicasters.  Inc  f  Citicasters")  by  Jacor 
Communications,  Inc.  ("Jacor")  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  §  18  lacor  and  Citicasters  own 
and  operate  radio  broadcast  stations  in 
various  cities  across  the  United  States, 
and  thev  are  the  first  and  third  largest 
owners  of  radio  stations  in  the 
Cincinnati.  Ohio  area. 

The  complaint  alleges  that  the 
combination  of  these  companies  would 
substantially  lessen  competition  in  the 
sale  of  radio  advertising  time  in 
Cincinnati.  Ohio  and  the  surrounding 
iireas.  The  prayer  for  relief  seeks:  (1)  a 
judgment  that  the  proposed  acquisition 
would  violate  Section  7  of  the  Clayton 
Act,  15  U.S.C.  §  18.  and  (2)  a 
preliminarv  and  permanent  injunction 
preventing  lacor  and  Citicasters  from 
carrying  out  the  proposed  merger. 

Shortly  before  that  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  Jacor  to  complete  its  acquisition 
of  Citicasters.  yet  preserves  competition 
in  the  market  for  which  the  transaction 
would  raise  significant  competitive 
concerns.  A  Stipulation  and  proposed 
Final  Judgment  embodying  the 
settlement  were  filed  at  the  seune  time 
the  complaint  was  filed. 

The  proposed  Final  Judgment  orders 
Jacor  to  divest  VVKRQ-FM  in  Cincinnati, 
which  it  will  acquire  from  Citicasters  in 
the  proposed  transaction,  including  all 
the  assets  necessary  to  make  WKRQ  an 
economically  viable  competitor  in  the 
Cincinnati  radio  market.  Unless  the 
United  States  grants  a  time  extension, 
Jacor  must  complete  this  divestitvue 
within  six  months  after  the  entry  of  the 
Final  Judgment.  If  Jacor  does  not  divest 
the  WKRQ  Assets  during  the  divestiture 
period,  the  Court  may  appoint  a  trustee 
to  sell  the  assets.  The  proposed  Final 
Judgment  further  requires  defendants  to 
ensure  that,  until  the  divestiture 
mandated  by  the  Final  Judgment  has 
bet!n  accomplished.  WKRQ  will  be 
operated  independently  as  a  viable. 
ongoing  business,  and  kept  separate  and 
apart  from  )acors  other  Cincinnati  radio 
stations.  Finally,  the  proposed  Final 
Judgment  requires  Jacor  to  give  the 
United  States  prior  notice  as  to  certain 
future  radio  station  acquisitions  in 
Cincinnati  or  agreements  that  would 
grant  Jacor  the  right  to  sell  advertising 
time  for  non- Jacor  radio  stations  in 
Cincirmati 

The  United  States  and  Jacor  have 
stipulated  that  the  proposed  Final 
Judgment  mav  be  entered  after 
comphance  with  the  APPA.  Entry  of  the 


proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Defendant  Jacor  is  an  Ohio 
corporation  with  its  headquarters  in 
Cincinnati,  Ohio.  It  currently  owns  and 
operates  22  stations  in  7  cities.'  In  1995, 
Jacor  reported  total  revenues  of 
approximately  $134  milUon,  $40 
million  from  operations  in  the 
Cincinnati  area.  Jacor  owns  four 
Cincinnati  radio  stations,  and  sells 
advertising  for  three  more  radio  stations 
under  joint  sales  agreements  ("JSAs"). 

Citicasters  is  a  Florida  corporation 
headquartered  in  Qncinnati,  Ohio. 
Citicasters  owns  19  radio  stations  in  8 
cities,  and  also  owns  two  television 
stations.  In  1995,  Qticasters'  total 
revenues  were  approximately  $60 
million,  $10  miUion  from  its  Cincinnati 
radio  operations.  Citicasters  owns  two 
radio  stations  in.  Cincirmati. 

On  February  12, 1996,  Jacor  agreed  to 
purchase  Citicasters  for  approximately 
$770  million.  This  transaction,  which 
would  combine  Jacor  and  Citicasters, 
precipitated  the  Government's  suit.  As  a 
result  of  the  proposed  transaction,  Jacor 
would  own  six  major  radio  stations  in 
Cincinnati  and  control  the  sale  of 
advertising  time  for  three  more. 

B.  Sale  of  Radio  Advertising  Time 

The  complaint  alleges  that  the 
provision  of  advertising  time  on  radio 
stations  serving  the  Cincinnati 
metropolitan  area  constitutes  a  line  of 
commerce  and  section  of  the  country,  or 
relevant  market,  for  antitrust  purposes. 
Advertisers  that  seek  to  reach  residents 
of  the  Cincirmati  £irea  would  not  find 
radio  stations  that  broadcast  to  other 
areas  to  be  acceptable  substitutes  for 
Cincinnati  stations. 

Radio  stations  earn  money  by  selling 
broadcast  time  to  advertisers. 
Advertisers  choose  among  radio  stations 
by  companng  differences  among  the 
stations'  rates,  audience  size,  audience 
composition,  and  availability  of  time  for 
sale.  An  advertiser  typically  has  a 
"target  audience"  (young  women,  for 
example)  that  it  seeks  to  reach  when 
marketing  its  product  or  service,  and 
wants  its  target  audience  to  have 


>  In  a  separate  acquisition.  Jacor  plans  to  acquira 
Noble  Broadcast  Group.  Inc.,  which  owns  10  radio 
stations. 


substantial  exposure  to  its  message.  To 
ensure  this  reach  and  frequency, 
advertisers  generally  buy  time  on 
multiple  radio  stations  in  the  same 
market.  Because  a  radio  station  bases  its 
rates  on  the  size  of  its  overall  audience, 
advertisers  prefer  to  advertise  on 
stations  that  are  listened  to  primarily  by 
their  target  audience. 

For  Cincinnati  advertisers,  radio  is  a 
qualitatively  different  medium  from 
television  or  newspapers.  Perhaps  most 
significantly,  radio  gives  Cincinnati 
advertisers  the  ability  to  reach  target 
audiences  far  more  efficiently  than  other 
media.  Cincinnati  radio  stations  attract 
different  types  of  audiences  by  adopting 
different  formats,  such  as  country  or 
rock  and  roll.  By  choosing  appropriate 
radio  stations,  a  Cincinnati  advertiser 
Can  reach  a  large  percentage  of  its  target 
audience  without  also  reaching  (and 
thus  paying  for)  listeners  outside  of  its 
target.  Although  television  and 
newspapers  are  good  vehicles  for 
reaching  a  broad,  undifferentiated 
audience,  they  generally  lack  radio's 
abiUty  to  provide  efficient  targeting. 

Radio  advertisements  are  also 
comparatively  inexpensive  to  produce, 
and  can  be  changed  or  modified  easily 
and  with  little  advance  notice  to  the 
radio  station.  This  makes  radio 
advertising  especially  attractive  to 
Cincinnati  advertisers  that  need  to 
change  messages  frequently  (for 
example,  to  advertise  different  items  as 
being  on  sale  each  week),  as  well  as  to 
companies  with  limited  advertising 
budgets.  Radio  is  also  the  most  effective 
medium  for  deUvering  a  message  to 
consumers  when  they  are  traveling  in 
their  cars  or  outside  their  homes. 

Radio  thus  has  particular  advantages 
for  those  seeking  to  place  low-cost, 
targeted  or  time-sensitive  advertising. 
Many  Cincinnati  advertisers  therefore 
perceive  radio  as  a  distinct  advertising 
medium  from  television  or  newspapers. 
Accordingly,  many  are  not  likely  to 
switch  any  or  some  of  their  advertising 
budget  from  radio  to  other  media  were 
radio  prices  to  rise  5-10%. 

Radio  stations  negotiate  rates 
individually  with  each  advertiser.  As  an 
integral  part  of  these  negotiations,  an 
advertiser  will  provide  the  station  wi\h 
a  description  of  its  target  audience,  as 
well  as  the  reach  and  frequency  it 
desires.  Based  on  this  information  and 
the  station's  knowledge  of  its 
competitors,  the  station  can  identify  the 
reasonable  alternatives  available  to 
advertisers,  and  has  the  ability  to  charge 
advertisers  different  rates,  based  on 
whether  such  alternatives  exist. 
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C.  Anticompetitive  Consequences  of  the 
Proposed  Merger 

The  complaint  alleges  that  lacor's 
proposed  acquisition  of  Citicasters 
would  lessen  competition  substantially 
in  the  provision  of  advertising  time  on 
radio  in  the  Cincinnati  area.  The 
proposed  acquisition  would  create 
further  market  concentration  in  an 
already  highlv  concentrated  market,  and 
Jacor  would  control  a  substantial  share 
of  the  advertising  revenues  m  this 
market.  Jacor  presently  controls  42%  of 
all  radio  advertising  revenues  in 
Cincinnati,  and  Us  market  share  would 
rise  to  53%  after  the  proposed  merger 
According  to  the  Herfindahl-Hirschman 
Index  ("HHI"),  a  widely-used  measure 
of  market  concentration  defined  and 
explained  in  Appendi.x  A.  Jacor 
possesses  a  pre-merger  HHI  of  2180, 
which  would  rise  to  3077  after  the 
merger. 

.Advertisers,  at  present,  can  choose 
among  radio  stations  owned  by  Jacor, 
Citicasters  and  others.  When  there  are 
multiple  stations  that  could  satisfy  its 
needs,  an  advertiser  can  get  competing 
bids  from  the  stations,  and  so  obtain 
better  rates  or  other  special  services 
from  them.  After  the  merger,  advertisers 
will  have  fewer  radio  companies  to 
choose  from,  and  many  will  have  to 
purchase  advertising  time  from  Jacor/ 
Citicasters  so  as  to  obtain  the  desired 
reach  and  frequency.  Advertisers  will 
thus  lose  the  benefits  that  the  existing 
competition  between  Jacor  and 
Citicasters  stations  provides. 

Currently,  many  advertisers  feel  that 
advertising  on  either  one  of  the  Jacor- 
controlled  stations,  or  on  WKRQ,  is  very 
important.  Many  of  these  advertisers' 
target  audiences  include  young  adults 
(listeners  aged  18  to  34).  thus,  the  Jacor 
stations  and  WKRQ  compete  against 
each  other  for  the  business  of 
advertisers  trying  to  reach  that 
audience,  and  in  rate  negotiations, 
advertisers  use  this  competition  to  get 
better  rates  or  increased  services  from 
the  Qticasters  and  Jacor  stations.  This 
competition  will  be  eliminated  by  the 
merger. 

Currently,  advertisers  trying  to  reach 
young  adults  could  efficiently  reach  this 
audience  on  the  radio  without  having  to 
use  a  Jacor  station.  Post-merger, 
however,  many  of  these  advertisers  will 
be  much  more  dependant  on  purchasing 
time  from  iacor  stations.  |acor  could 
accordingly  raise  its  rates,  and  reduce 
the  quality  of  its  service,  to  advertisers 
targeting  young  adults  (or  who  need 
either  the  Iacor  stations  or  WKRQ  for 
other  reasons)  who  would  have  scant 
alternatives  to  paying  the  increase, 
while  maintaining  lower  rates  for  other 


advertisers.  TTiis  would  make  a  price 
increase  profitable  even  though  some 
advertisers  could  switch  to  other  radio 
stations. 

Non-Jacor  radio  stations  in  Cinciimati 
are  not  likely  to  respond  to  Jacor's 
increased  prices  after  the  acquisition  by 
changing  formats  so  as  to  attract  a 
greater  number  of  young  adults.  Most 
radio  stations  change  format  only  when 
their  existing  formats  are  losing  money. 
A  station  is  also  unlikely  to  change  its 
format  solely  in  response  to  higher 
prices  being  charged  by  a  large 
estabhshed  company  that  controls  a 
number  of  stations  in  the  market,  such 
as  Jacor. 

Entry  by  new  radio  stations  in  this 
market  is  unUkely.  The  FCC  is  unlikely 
to  grant  a  license  to  a  new  radio  station, 
as  there  is  insufficient  spectrum  to 
accommodate  a  new  signal  without 
interfering  with  existing  signals.  In 
addition,  radio  stations  sited  in  nearby 
communities  cannot  easily  tx}ost  their 
signal  power  so  as  to  provide  better 
coverage  and  thereby  enter  the 
Cincinnati  market.  Boosting  a  signal 
would  interfere  with  neighboring 
stations  on  the  same  or  similar 
frequencies,  a  violation  of  FCC 
regulations. 

For  these  reasons,  the  Department 
concludes  that  the  merger  as  proposed 
would  substantially  lessen  competition 
in  the  sale  of  radio  advertising  time  in 
the  Cincinnati  area,  eliminate  actual 
competition  between  Jacor  and 
Citicasters,  and  result  in  increased  rates 
for  radio  advertising  time  in  the 
Cincinnati  metropolitan  area,  all  in 
violation  of  Section  7  of  the  Clayton 
Act. 

III.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of  radio 
advertising  time  in  the  Cincinnati 
metropolitan  market.  It  requires  the 
divestiture  of  WKRQ-FM,  the  station 
owned  by  Citicasters  that  competes 
most  directly  with  Jacor  stations  for 
advertising  dollars  targeted  to  young 
adults.  As  a  result  of  this  divestiture, 
WKRQ-FM  will  remain  as  a  strong 
competitor  to  the  Jacor  stations.  The 
divestiture  will  preserve  choices  for 
advertisers  and  help  ensure  that  radio 
advertising  rates  in  Cincinnati  do  not 
increase  as  a  result  of  the  acquisition. 

Unless  the  United  States  grants  a  time 
extension,  this  divestiture  of  WKRQ 
must  be  accomphshed  by  Jacor  within 
six  months  after  entry  of  the  Final 
Judgment.  The  defendants  must  divest 
the  assets  and  rights  associated  with 
WKRQ  in  such  a  way  as  to  satisfy  the 
plaintiff  that  the  station  can  and  will  be 


operated  as  a  viable,  ongoing  business, 
and  that  until  the  divestiture,  the  station 
will  be  maintained  as  an  independent 
competitor  to  the  other  stations  in  the 
Cincinnati  area,  including  the  Jacor 
stations. 

If  the  defendants  fail  to  divest  WKRQ 
within  the  six  months  after  entry  of 
Final  Judgment,  or  extension  thereof, 
the  Court,  upon  application  of  the 
United  States,  shall  appoint  a  trustee 
nominated  by  the  United  States  to  effect 
the  divestiture.  If  a  trustee  is  appointed, 
the  proposed  Final  Judgment  provides 
that  Jacor  will  pay  all  costs  and 
expenses  of  the  trustee  and  any 
professionals  and  agents  retained  by  the 
trustee.  The  compensation  paid  to  the 
trustee  and  any  persons  retained  by  the 
trustee  shall  be  both  reasonable  in  light 
of  the  value  of  WKRQ  and  based  on  a 
fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished. 
After  appointment,  the  trustee  will  file 
monthly  reports  with  the  parties  and  the 
Court  setting  forth  the  trustee's  efforts  to 
accompUsh  the  divestiture  ordered 
under  the  proposed  Final  Judgment.  If 
the  trustee  has  not  accomplished  the 
divestiture  within  six  (6)  months  after 
its  appointment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accompUsh  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomphshed,  and  (3)  the  trustee's 
recommendations.  At  the  same  time,  the 
trustee  will  furnish  such  report  to  the 
parties,  who  will  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust. 

Tne  proposed  Final  Judgment  requires 
that  Jacor  maintain  WKRQ  separate  and 
apart  pending^divestiture.  The  Judgment 
also  contains  provisions  to  ensure  that 
the  assets  of  WKRQ  will  be  preserved  so 
that  the  station  after  divestiture  will 
remain  a  viable,  aggressive  competitor. 

The  proposed  Final  Judgment  also 
prohibits  Jacor  from  entering  into 
certain  agreements  with  other 
Cincinnati  radio  stations  without 
providing  at  least  thirty  (30)  days  notice 
to  the  Department  of  Justice. 
Specifically,  Jacor  must  notify  the 
Department  before  acquiring  any 
significant  interest  in  another  Qncinnati 
radio  station,  which  would  raise 
competitive  concerns  but  might  well  be 
too  small  to  be  reported  xmder  the  Hart- 
Scott-Rodino  ("HSR")  premerger 
notification  process.  In  addition,  Jacor 
may  not  agree  to  sell  radio  advertising 
time  for  any  other  Cincinnati  radio 
station,  without  providing  such  notice. 
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This  provision  ensures  that  the 
Department  will  receive  advance  notice 
of  any  acquisition,  or  agreements, 
through  which  )acor  will  increase  the 
amount  of  advertising  time  on  radio 
stations  that  it  can  sell.  In  particular, 
this  provision  will  require  lacor  to 
notify  the  Department  before  it  enters 
into  anv  more  joint  sales  agreements 
("ISAs")  or  limited  management 
agreements  ("LMAs")  with  other 
stations  in  the  Cincinnati  area.  Such 
agreements,  whereby  lacor  sells 
advertising  for  or  manages  other  area 
radio  stations,  would  effectively 
increase  lacor's  market  share  in 
Cincinnati.  In  analyzing  the  Cincinnati 
radio  market,  the  Department  treated 
Jacor's  three  present  JSA  stations  as  if 
Jacor  owned  them  outright.  Despite  their 
clear  competitive  significance,  a  JSA  or 
an  LiVt^  probably  would  not  be 
reportable  to  the  Department  under 
HSR.  Thus,  this  provision  in  the  decree 
ensures  that  the  Department  will  receive 
notice  of  and  be  able  to  act,  if 
appropriate,  to  stop  any  agreements  that 
might  have  anticompetitive  effects  in 
the  Cincinnati  market. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
competitive  effects  of  the  proposed 
acquisition  of  Citicasters  by  Jacor. 
Nothing  in  this  Final  ludgment  is 
intended  to  limit  the  piaintifFs  ability  to 
investigate  or  bring  actions,  where 
appropriate,  challenging  other  past  or 
future  activities  of  Jacor  in  the 
Cincinnati  area,  including  its  entry  into 
ISAs.  LMAs  or  other  agreements  related 
to  the  sale  of  advertising  time  on  non- 
Jacor  stations. 

rv.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act.  15 

use  ^  15.  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act.  1,5  U.S.C.  §  16(a).  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  m  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedures  Available  for 
Modiflcation  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 


after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawm  its  consent. 
The  APPA  condidons  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judranent  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  vmtten 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  pubhcation  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Donald  J.  Russell,  Chief, 
Telecommunications  Task  Force. 
Antitnist  Division,  United  States 
Department  of  Justice.  555  4th  Street, 
N.W.,  Room  8104.  Washington,  D.C. 
20001. 

The  proposed  Finad  Judgment 
provides  that  the  Coiul  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  AltematlTes  to  the  Proposed  Final 
Judgment 

The  plaintiff  considered,  as  an 
tdtemative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
complaint  against  defendants.  The 
plaintiff  is  satisfied,  however,  that  the 
divestiture  of  WKRQ  and  other  reUef 
contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  sale  of  radio 
advertising  time  in  the  Cincinnati  metro 
area.  Thus,  the  proposed  Final  Judgment 
would  achieve  the  relief  the  government 
would  have  obtained  through  Utigation, 
but  avoids  the  time,  expense  and 
uncertainty  of  a  full  trial  on  the  merits 
of  the  complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 


ludgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

{Ij  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
up>on  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e)  (emphasis  added).  As 
the  United  States  Court  of  Appeals  for 
the  DC.  Circuit  recently  held,  this 
statute  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  56  F.3d  1448,  1461-62  (D.C 
Cir.  1995). 

In  conducting  this  inquiry.  "(t)he 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process."  '^  Rather, 
iajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairvmen.  Inc..  1977-1  Trade  Cas. 
leasee,  at  71.980  (W.D.  Mo.  197.7). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  v.  BNS.  Inc..  858  F.2d  456.  462 
(9th  Cir.  1988),  citing  United  States  v. 


» 119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Conunents  filed 
pursuant  to  the  ,\PPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  §  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  SeeH.R.  Rep.  93-1463,  QSrd 
Cong.  2d  Sess.  8-9  (1974),  reprinted  in  U.S.C.C.A.N. 
6535.  6538. 
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Bechtel  Corp.  648  F.2d  660.  666  (9th 
Cir.).  cert  denied.  454  U.S   1083  (1981). 
see  also  Microsoft.  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  balancing  of  competing  social  and 

political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  hf-  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General  The  court  s  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is    wiihtn  the  reaches 
of  the  public  interest  "  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree  ^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
m  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'"* 

VIII.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  itie 
proposed  Final  Judgment. 

Dated:  August  2, 1996. 

Respectfully  submitted, 
Nancy  M.  Goodman, 

Assistant  Chief,  Telecommunications  Task 
Force,  U.S.  Department  of  Justice.  Antitrust 
Division,  555  4th  Street,  N.  W.,  Room  8104, 
Washington,  D.C.  20001,(202)  514-5021 . 

Exhibit  A — Definition  of  HHI  and 
Calculations  for  Market 

"HHI"  means  the  Herfindahl- 
Hirschman  Index,  a  commonly  accepted 
measure  of  market  concentration.  It  is 
calculated  by  squaring  the  market  share 


'  Bechtel,  648  F.2d  at  666  (citaUons  omitted) 
(emphasis  added);  see  BNS,  858  F.2d  at  463;  United 
States  V.  National  Broadcasting  Co.,  449  F.  Supp. 
1127.  1143  (CD.  Cal.  1978);  Gillette.  406  F.  Supp. 
at  716.  See  also  Microsoft,  56  F.3d  at  1461  (whether 
"the  remedies  (obtained  in  the  decree  are]  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  intereit' ") 
(citations  omitted). 

*  United  States  v.  American  Tel.  and  Tel  Co.,  552 
F.  Supp.  131,  151  (D.D.C.  1982).  aff'd  sub  nom. 
Maryland  v.  United  States,  460  U.S.  1001  (1983). 
quoting  Gillette  Co.,  406  F.  Supp.  at  716  (citations 
omitted);  United  States  v.  Alcan  Aluminum,  Ltd., 
60S  F.  Supp.  619. 622  (W.O.  Ky.  1985).' 


of  each  firm  competing  in  the  market 
and  then  summing  the  resulting 
numbers.  For  example,  for  a  market 
consisting  of  four  firms  with  shares  of 
thirty,  thirty,  twenty,  and  twenty 
percent,  the  HHI  is  2600  (302  +  302  + 
20^  *  202  =  2600).  The  HHI  takes  into 
account  the  relative  size  and 
distribution  of  the  firms  in  a  market  and 
approaches  zero  when  a  market  consists 
of  a  large  number  of  firms  of  relatively 
equal  size.  The  HHI  increases  both  as 
the  number  of  firms  in  the  market 
decreases  and  as  the  disparity  in  size 
between  those  firms  increases. 

Markets  in  which  the  HHI  is  between 
1000  and  1800  are  considered  to  be 
moderately  concentrated,  and  those  in 
which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be 
concentrated.  Transactions  that  increase 
the  HHI  by  more  than  100  points  in 
concentrated  markets  presumptively 
raise  antitrust  concerns  under  the 
Merger  Guidelines.  See  Merger 
Guidelines  §1.51. 

Based  on  available  radio  advertising 
revenues,  the  pre-merger  HHI  for  the 
Cincinnati  area  radio  market  is  2180. 
After  the  proposed  merger  the  HHI 
would  be  3077,  an  increase  of  897 
points. 

(FR  Doc  96-20860  Filed  8-15-96;  8:45  a.m.J 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

August  12,  1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  followdng  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L,  104-13,  44 
U.S.C.  Chapter  35).  Copies  of  these 
individual  ICRs,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  ((202) 
219-5095).  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  ((202)  395-7316),  writhin  30  days 


from  *h<  dare  <  f  this  publication  in  the 
Federal  RegiMer 

The  OMB  is  particularly  interested  in 
comments  which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vfill  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Revenue  Quality  Control — Tax 
Performance  System. 

OhfB  Number:  1203-0332. 

Agency  Number:  ETA  Handbook  407. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Respondent: 
1,750. 

Total  Burden  Hours:  91,000. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  TTie  Revenue  Quality 
Control  (RQC)— Tax  Performance 
System  gathers  and  disseminates 
information  on  the  timeUness  and 
accuracy  of  State  unemployment 
insurance  tax  operations.  This 
submission  proposes  to  extend  the  RQC 
program  for  three  years. 

Agency:  Employment  and  Training 
Administration. 

Title:  Alternative  Schools  Random 
Assignment  Evaluation,  Student  Follow- 
up  Survey. 

OMB  Number:  1205-0331. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1,600. 

Estimated  Time  Per  Respondent:  30 
minutes. 

rota7  Burden  Hours:  800. 

Totay  Annualized  capital/startup 
costrs:  0. 
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Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services)  513,620 

Description  The  Department  of  Labor 
(DOL)  provides  grants  to  seven  cities  to 
start  alternative  schools  for  at-risk  youth 
based  on  the  mode!  of  High  School 
Redirection  in  Brooklyn.  DOL  has 
implemented  a  random  assignment 
evaluation  in  three  of  the  schools  in  the 
demonstration  DOL  has  previously 
obtained  Office  of  Management  and 
Budget  approval  to  conduct  follow-up 
interviewed  for  two  of  the  schools  in  the 
evaluation,  with  the  idea  that  it  would 
subsequently  come  back  to  request 
approval  for  surveys  for  other  sites  in 
the  evaluation  DOL  is  now  seeking  to 
do  just  that — to  obtain  approval  for  a 
follow-up  survey  and  school  records 
data  collection  at  the  Cincinnati  school. 
Theresa  .M.  O'Malley, 
Acting  Departmental  Qearance  Officer. 
(FR  Doc.  96-20951  Filed  »-15-96;  8:45  ami 

BILLING  CODE  «S10-2^-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

Cieneral  wage  determination  decisions 
of  the  Secretary'  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specifv  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  m  the  localities  specified 
therein 

The  determinadons  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  bv  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  L  S  C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
.•\ppendix.  as  well  as  such  additional 
statutes  as  mav  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  bv  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 


federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequenUy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplojmient  Standards  Administration, 
Wage  and  Hour  Division,  Ehvision  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bqcon  and  related  Acts"  are  listed  by 
Volume  and  State: 


Volume  III 

Mississippi 

MS960058  (AUGUST  16. 1996) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State,  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

Cr960001  (March  15.  1996) 

CT960003  (March  15,  1996) 

Crr960004  (March  15,  1996) 

CT960005  (March  15.  1996) 
New  York 

N'Y960002  (March  13,  1996) 

NY 960034  (March  15,  1996) 

Volume  II 

District  of  Columbia 

DC960001  (March  15, 1996) 

DC96OO03  (March  15,  1996) 
Pennsvlvania 

PA960005  (March  15,  1996) 

PA960006  (March  15,  1996) 

PA960012  (March  15,  1996) 

PA960013  (March  15,  1996) 

PA960014  (March  15,  1996) 

PA960026  (March  15,  1996) 

PA960031  (March  15,  1996) 
West  Virginia 

VVV960001  (March  15.  1996) 

V\'\'960002  (.March  15,  1996) 

WV960003  (.March  15,  1996) 

WV960OO5  (March  15,  1996) 

WV960006  (March  15,  1996) 

WV960018  (March  15,  1996) 

Volume  in 

Florida 

FL960001  (March  15,  1996) 

FL960009  (March  15,  1996) 

FL960017  (March  15, 1996) 

FL960O32  (March  15, 1996) 

FL960C34  (March  15,  1996) 

FL960100  (March  15, 1996) 
Kentucky 

KY960002  (March  15, 1996) 

KY 960007  (March  15, 1996) 

KY960025  (March  15, 1996) 

KY960027  (March  15, 1996) 

KY960029  (March  15,  1996) 
Mississippi 

MS960007  (March  15,  1996) 

MS960035  (March  15. 1996) 

Volume  IV 

Indiana 

IN960001  (May  17, 1996) 

IN960002  (March  15, 1996) 

IN960003  (March  15, 1996) 

IN9600O4  (March  15, 1996) 

IN960005  (March  15,  1996) 

IN960006  (March  15,  1996) 
Ohio 

OH960002  (March  15, 1996) 

OH960029  (March  15, 1996) 
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Volume  V 
Iowa 

1A960006  (March  15, 1996) 

IA960016  (March  15, 1996) 

IA960032  (March  15, 1996) 

IA960038  (March  15, 1996) 
Kansas 

KS96(M)0g  ;.Ma-ih  la    1996) 

KS960011  iMarth  15,  1996) 

KS960019  (March  15,  1996) 

KS960025  (March  IS,  1996) 

KS960026  (March  IS,  1996) 

KS960063  (March  15, 1996) 
Texas 

TX960O03  (March  15,  1996) 

TX960007  (March  15, 1996) 

TX960008  (March  15,  1996) 

TX960009  (March  15,  1996) 

TX960013  (March  15. 1996) 

TX960017  (March  15. 1996) 

TX960033  (March  15, 1996) 

TX960034  (March  15. 1996) 

TX960035  (March  15,  1996) 

TX960037  (March  15. 1996) 

TX960053  (March  15,  1996) 

TX960069  (March  15, 1996) 

TX960077  (March  15, 1996) 

Volume  VI 

Alaska 

AK960001  (March  15, 1996) 
Colorado 

CX}960001  (March  15,  1996) 

CO960005  (March  15, 1996) 

CX)9e0006  (March  15,  1996) 

00960007  (March  15,  1996) 

CO960008  (March  15, 1996) 
~    CX)960009  (March  15,  1996) 

CO960010  (March  15, 1996) 

CO960011  (March  15, 1996) 

CX3960016  (March  15,  1996) 

CO960021  (March  15. 1996) 

CO960022  (March  15,  1996) 

CO960023  (March  15,  1996) 

CO960024  (March  15,  1996) 

00960025  (March  15, 1996) 
Idaho 

ID960001  (March  15, 1996] 

ID960002  (March  15. 1996) 
Oregon 

OR960001  (March  15, 1996) 

OR960017  (March  15, 1996) 
\Vashington 

WA960001  (March  15, 1996) 

WA960002  (March  15,  1996) 

WA960007  (March  15, 1996) 
Wyoming 

WY960008  (March  15, 1996) 

WY960009  (March  15, 1996) 

General  Wage  Determinafion 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
F<egional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 


The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  av&ilable  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscriptions(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(Issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  9th  Day  of 
August  1996. 

Philip  J.  Gloss, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  rW-  96-20692  Filed  S-15-96:  8:45  am] 

BILUNG  CODE  *510-27-«l 


Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  v\rith  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  "Contingent  Work 
Supplement  to  the  Current  Population 
Survey." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  fisted 


below  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  fisted  in  the 
ADDRESSES  section  below  on  or  before 
October  15,  1996. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utifity; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vafidity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quafity,  utifity,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the  / 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics.  Room  3255,  2  Massachusetts 
Avenue  NE..  Washington.  DC  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

Supplementary  I^poavi-.ON 

I.  Background 

The  CPS  has  been  the  principal 
source  of  the  official  Govenmient 
statistics  on  employment  and 
unemployment  for  over  50  years. 
Collection  of  labor  force  data  through 
the  CPS  is  necessary  to  meet  the 
requirements  in  Title  29.  United  States 
Code,  Sections  1  through  9.  Since  the 
mid-1980s,  there  has  been  a  growing 
beUef  among  labor  market  researchers 
that  employers  require  greater  flexibiUty 
in  their  use  of  labor.  As  a  result,  many 
woricers  may  find  themselves  in 
"contingent  jobs"  which  are  structured 
to  last  for  only  a  limited  duration  or  in 
alternative  employment  arrangements 
such  as  independent  contracting,  on-call 
work,  contracting  work,  and  working 
through  temporary  help  firms.  It  is 
feared  that  workers  with  such 
employment  may  have  little  job 
security,  low  pay,  and  no  fringe 
benefits.  While  anecdotal  information 
about  contingent  and  alternative 
employment  abounds,  accurate 
measurement  of  the  extent  and  nature  of 
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the  phenomenon  is  lacking.  This  CPS 
supplement  would  provide  objective 
mformation  about  "contingent  work." 

II.  Current  .Actions 

The  contmgent  work  supplement 
provides  information  on  the  number 
and  characteristics  of  workers  in 
contingent  jobs,  that  is.  jobs  which  are 
stnictured  to  last  only  a  limited  period 
of  time  The  survey  also  provides 
information  about  workers  in  several 
alternative  employment  arrangements, 
mcluding  those  working  as  independent 
contractors  and  on-call  workers,  as  well 
as  those  working  through  temporary 
help  agencies  or  contract  companies. 
The  supplement  was  first  conducted  in 
February  1995.  While  the  initial 
collection  provided  a  wealth  of 
information  on  contingent  and 
alternative  employment  arrangements, 
h)eing  a  new  survey,  it  could  not  provide 
any  information  on  the  trend  in  such 
employment.  A  key  purpose  of  the 
February  1997  collection  is  to  provide  a 
second  point  of  comparison.  This  will 
enable  the  BLS  and  other  researchers  to 
examine  whether  contingent  and 
alternative  employment  arrangements 
are  becoming  more  common. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Contingent  Work  Supplement. 

0MB  Number:  1220-0153. 

Affected  Public:  bidividuals. 

Total  Respondents:  60,000 
individuals. 

Frequency:  One-time  only. 

Total  Responses:  60,000  individuals. 

Average  Time  Per  Response:  8 
minutes. 

Estimated  Total  Burden  Hours:  8,000 

hours. 

Total  Burden  Cost  (capital/startup): 

$0 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  pubUc  record. 

Signed  at  Washington,  D.C.,  this  12th  day 
of  .August.  1996 

Peter  T.  S|x>lanch, 

Chief.  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

[FR  Doc.  96-20926  Filed  8-15-96;  8:45  am] 

BILUNQ  COOC  4510-24-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Co'^mittee  tor  Biological 
Sciences   ;.;orn^!nee  of  Visitors; 
Notice  oi  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (F*ub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting.      -    • 

Name:  Advisory  Committee  for  Biological 
Sciences:  Committee  of  Visitors  (COV) 
Review  for  Biochemistry  and  Molecular 
Structure  and  Function  in  the  Division  of 
Molecular  ft  Cellular  Biosciences. 

Date  and  Time:  Thursday.  September  5 
through  Friday.  September  6, 1996;  8:30  A.M. 
to  5:00  P.M. 

P/ace:  The  National  Science  Foundation, 
Room  330,  4201  Wilson  Boulevard. 
Arlington.  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Julius  H.  Jackson.  Division 
Director  for  Molecular  &  Cellular 
Biosciences.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia. 
Telephone  (703)  306-1440. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
propMDsals,  reviewer  conunents,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of 
Biochemistry  and  Molecular  Structure  and 
Function  in  the  Division  of  Molecular  & 
Cellular  Biosciences. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improp>erly  disclosed. 

Dated:  August  12, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  96-20867  Filed  8-15-96;  8:45  am) 
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Special  Emphasis  Panel  in  Design, 
Manufacture,  ano  industrial 
Innovation;  Notice  ot  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufiactxire,  and  Industrial  Innovation — 
(1194) 

Date  and  Time:  September  4, 1996.  8:30 
a.m.-5:00  p.m. 

Place:  Rooms  310  and  340,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Yousef  Hashimi,  SBIR 
Program  Manager.  (703)  306-1391,  Darryl 


Gorman.  SBIR  Program  Manager,  SBIR  Office. 
(70.1)  306-1391,  Liselotte  Schioler.  Program 
Officer,  .Materials  Research,  (703)  306-l.'H3R 
Virginia  .'Kyers.  Program  Officer,  Electrical 
and  Communications  Systems,  !703J  306- 
1339,  Liselotte  Schioler,  Progra.m  Officer, 
Materials  Research,  (703)  306-1836,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  1  proposals  concerning  Electrical  and 
Communications  Systems,  Flat  Panel 
Displays  and  Materials  Research,  Magnetic 
Materials  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  12,  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  96-20869  Filed  8-15-96;  8:45  am) 
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Special  Emphasis  Pane!  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation- 
(1194) 

Date  and  Time:  September  8-9, 1996,  8:30 
a.m. -5:00  p.m. 

Place:  Room  340.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Darryl  Goiman,  SBIR 
Program  Manager,  SBIR  Office,  (703)  306- 
1391,  Liselotte  Schioler,  Program  Officer, 
Materials  Research,  (703)  306-1836,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  concerning  Materials 
Research  and  Electronic  Ceramics  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals  These  matters  are  exempt  under  5 
U.S.C.  552b(cj  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  August  12.  1996. 
M.  Rebecca  Winkier. 

Committee  Management  Officer. 

jFR  Doc  96-20868  Filed  8-1S-96  8  45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8971] 

U.S.  Energy  Corporation;  Final  Finding 
of  No  Significant  Impact 

summary;  The  I'S  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  approve 
the  detailed  site  decommissioning  plan 
submitted  by  the  licensee.  I'S  Energy 
Corporation,  for  its  Green  Mountain  ion 
Exchange  facility,  and  to  amend  NRC 
Source  Material  License  SUA-1524 
appropriately.  An  Environmental 
Assessment  was  performed  by  the  NRC 
staff  in  accordance  with  the 
requirements  of  10  CFR  Part  51.  TTie 
conclusion  of  the  Environmental 
Assessment  is  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lames  R  Park.  Uranium  Recover,- 
Branch,  Mail  Stop  TIVFN  7-19.  Division 
of  Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  i20555.  Telephone 
301/415-6699. 

SUPPLEMENTARY  INFORMATION: 
Background 

U.S.  Energy  Corporation's  (U.S. 
Energy's)  Green  Mountain  Ion  Exchange 
(GMIX)  facility,  located  near  Jeffrey 
Qty,  Wyoming,  is  licensed  under  NRC 
Source  Material  License  SUA-1524. 
Under  SUA-1524.  U.S.  Energy  is 
authorized  for  possession  only  of  those 
byproduct  materials,  m  the  form  of 
wastes  and  contaminated  facilities  and 
equipment,  which  resulted  from 
previous  GMIX  operations.  Bv  letter 
dated  luly  22,  1991,  U.S.  Energy  notified 
the  NRC  of  its  intent  to  decommission 
the  GMLX  facility  and  to  terminate 
SUA-1524  By  letter  dated  September 
17,  1991.  the  NRC  requested  U.S.  Energy 
to  provide  additional  information  to 
enable  the  NRC  staff  to  evaluate  the 
technical  adequacy  of  US  Energy's 
proposed  decommissioning  plan. 

U.S.  Energy  submitted  a  final 
decommissioning  plan  for  the  GMLX 
facility  bv  letters  dated  September  29. 
and  November  16.  1993.  Supplemental 
data  and  analyses  were  provided  at  NRC 
staff  request  in  letters  dated  March  6. 
May  24.  and  June  8,  1995. 


Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  approval  of 
U.S.  Energy  s  detailed  site 
decommissioning  plan  for  the  GMDC 
facility  and  an  amendment  to  SUA- 
1524  to  require  U  S  Energy  to 
decommission  the  facility  in  accordance 
with  the  approved  plan. 

Seed  for  the  Proposed  Action 

License  Condition  13  of  SUA-1524 
requires  U.S.  Enei^  to  submit  a 
detailed  decommissioning  plan  to  the 
NRC  at  leas:  1 2  months  prior  to  the 
planned  initiation  of  final 
decommissioning  activities.  By  letters 
dated  September  29,  and  November  16, 
1993,  US  Energy  Corporation 
submitted,  for  NRC  approval,  a  detailed 
plan  for  the  decommissioning  and 
reclamation  of  the  GMIX  facility.  This" 
decommissioning  plan  discusses  the 
dismantling  of  contaminated  buildings, 
the  clean-up  of  contaminated  soils  and 
ponds  at  the  site,  and  the  disposal  of 
associated  wastes. 

Environmental  Impacts  of  the  Proposed 
Action 

Noise  and  exhaust  emissions 
associated  with  the  small  number  of 
earth-moving  machines  employed  in 
decommissioning  activities  will  be 
appreciable  during  the  18  to  24  months 
U.S.  Energy  anticipates  will  be  required 
to  complete  decommissioning. 
However,  these  impacts  wdll  be 
negligible  due  to  the  remoteness  of  the 
facility  (3  persons  Uving  within  5  miles 
of  the  site).  In  addition,  local  wildhfe 
disturbed  by  the  activity  will  have 
access  to  the  reclaimed  site  following 
the  completion  of  decommissioning. 

U.S.  Ejiergy  will  transport 
contaminated  materials  (e.g.,  soils, 
sludge,  pipes,  concrete)  from  the  GMIX 
facility  by  truck  for  disposal  in  the 
tailings  impoundment  at  Kennecott 
Uranium  Company's  (Kennecott's) 
Sweetwater  Uranium  Project.  The  trucks 
will  be  covered  and  wall  travel  a 
distance  of  approximately  35  miles 
along  county  roads  between  the  two 
facilities.  US  Energy  commits  to 
following  the  applicable  Federal 
transportation  regulations.  Trucks  will 
be  monitored  for  surface  contamination 
and  inspected  for  road  worthiness  and 
proper  loading  prior  to  departure  from 
the  GMIX  facility,  and  the  results  of  the 
inspections  will  be  documented.  If  a 
truck  shows  surface  contamination,  it 
will  be  decontaminated  prior  to  leaving 
the  restncted  area 

In  the  event  of  a  spill,  each  truck  will 
contain  appropriate  equipment  and 


ciothing  for  use  by  the  driver  in 
niinunizmg  dispersal  prior  to  tlie  arrival 
of  U.S.  Energy  and/or  Kennecott 
persoimel  who  will  perform  the  actual 
cleanup.  In  addition,  each  truck  vtrill  be 
equipped  with  a  mobile  radio  or 
radiotelephone  so  that  U.S.  Energy  and/ 
or  Kennecott  can  be  informed  in  the 
case  of  an  emergency. 

Upon  arrival  at  Keimecott,  trucks  and 
their  contents  will  be  logged  and  the 
information  recorded.  After  disposing  of 
their  contents  in  the  tailings 
impoimdment,  trucks  will  be 
reweighed,  resurveyed,  and 
decontaminated  if  necessary,  prior  to 
their  return  to  the  GMIX  facility. 

Conclusion 

The  NRC  staff  concludes  that  the 
activities  to  be  conducted  under  U.S. 
Energy's  site  decommissioning  plan  will 
not  cause  significant  environmental 
impacts. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  significant 
enviromnental  impacts  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated.  The 
principal  alternative  to  the  proposed 
action  would  be  to  deny  the  requested 
action.  Denial  of  the  proposed  action 
would  result  in  a  delay  in  the 
decommissioning  of  the  GMIX  facility 
and  reclamation  of  the  site.  This  would 
allow  decontaminated  soils,  sludges, 
and  structures  to  remain  onsite  and  to 
continue  to  pose  potential  health  and 
safety  impacts  to  the  public  and  the 
envirormient. 

Since  the  environmental  impacts  of 
the  denial  alternative  are  greater  than 
those  of  the  proposed  action,  there  is  no 
need  to  further  evaluate  alternatives  to 
the  proposed  action. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Wyoming,  Department  of 
Environmental  Quality  (WDEQ).  In  a 
telephone  conversation  on  February  5, 
1996,  Mr.  Robert  Lucht,  UIC  Program 
Supervisor,  Water  Quality  Division  of 
the  WDEQ,  stated  that  the  WDEQ  had 
no  objections  to  the  conclusions  reached 
in  this  Environmental  Assessment. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  amendment  of  NRC  Source 
Material  License  SUA-1524.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  enviromnental 
impacts  that  may  result  from  the 
proposed  action  would  <iot  be 
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significant,  and  therefore,  preparation  of 
an  Environmentai  Impact  Statement  is 
not  warranted. 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  in  the  Gelman 
Bmldmg,  2120  L  Street  NW., 
VVashmgton,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August  1996 

For  the  Nuclear  Regulatory  Commission. 
Joseph  ].  Holonich. 

Chief,  L'ranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
iFR  L>x:   '16-2094S  Filed  8-15-96;  8:45  am) 
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[Docket  No.  40-8943] 

Notice  of  Meeting 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  hold  a  public 
meeting  in  Cambridge.  Ohio  on 
September  16.  1996  to  discuss  the  draft 
environmental  impact  statement  (DEIS) 
on  decommissioning  the  Shieldalloy 
Metallurgical  Corporation  (SMC), 
Cambridge.  Ohio  facility.  NRC 
announced  the  availability  of  the  DEIS 
on  )uly  25.  1996  (61  FR  38789). 

The  entire  meeting  will  be  open  to  the 
public.  NRC  staff  and  contractors  will  be 
available  to  summarize  the  DEIS, 
answer  questions  related  to  information  . 
presented  in  the  DEIS,  and  listen  to 
comments  to  be  considered  in 
developing  the  final  environmental 
impatn  statement  The  primary  objective 
of  the  meeting  is  to  receive  public 
comments  on  the  DEIS  and  most  of  the 
meeting  will  be  devoted  to  this 
ob)ective 

DATE  AND  ADDRESSES:  The  meeting  will 
be  held  on  .September  16,  1996,  from 
7:00  pm  -10:00  p.m.,  at  the  Pritchard 
Laugh  1  in  Civic  Center,  located  at  7033 
Glerm  Highway,  Cambridge,  Ohio 
41725   Telephone  614/43?^7009. 
FOR  FURTHER  (NFORMATIOW  CONTACT:  Mr. 
Mark  Thaggard,  Low-Level  Waste  and 
Decommissioning  Projects  Branch,  Mail 
Stop  T7D-13,  Division  of  Waste 
.Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Reguiator\'  Commission,  Washington, 
D.C.  2055'5-OO01  Telephone  301/415- 
6718. 

SUPPLEMENTARY  »NfO«MATlOM:  The  NRC 
has  prepared  a  DEIS  tnat  evaluates  the 
environmental  impacts  and  alternatives 
associated  with  SMCs  proposed 
approach  to  decommissioning 
radiologically  contaminated  waste  piles. 
NRC  noticed' the  availabiUty  of  the  DEIS 


on  July  25, 1996  (61  FR  38789).  The  US 
Enviroiunental  Protection  Agencv 
noticed  availability  of  the  DEIS  (EIS  No. 
960349)  on  August  2,  1996  (61  FR 
40414).  NRC's  notice  of  availability 
stated  that  the  public  comment  period 
on  the  DEIS  would  extend  90  days  from 
the  date  of  EPA's  notice.  Consequently, 
the  comment  period  on  the  DEIS  vdU 
expire  on  October  31,  1996. 

The  NRC  is  offering  an  opportunity 
for  pubhc  review  and  comment  on  the 
DEIS  in  accordance  with  NRC 
requirements  in  10  CFR  51.73,  51.74, 
and  51.117.  The  DEIS  is  a  preliminary 
analysis  of  potential  environmental 
impacts  of  SMCs  proposed  approach. 
NRC  will  not  issue  the  final  EIS  until 
public  comments  on  the  DEIS  are 
received  and  evaluated.  Preliminary 
comments  have  already  been  provided 
to  the  NRC,  which  included  additional 
alternatives  for  consideration.  NRC  staff 
will  review  the  comments,  conduct  any 
necessary  analyses,  and  make 
appropriate  revisions  in  developing  the 
fiaial  EIS.  NRC  is  arranging  this  public 
meeting  to  provide  an  overview  of  the 
DEIS  and  an  opportunity  for  the  NRC  to 
hear  any  public  comments  on  the  DEIS, 
including  comments  on  the  adequacy  of 
the  staffs  assessment  of  the  impacts  and 
additional  alternatives  that  deserve 
consideration.  > 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Michael  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(FR  Doc.  96-20944  Filed  8-15-96;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Comouter  Matching  and  Privacy 
Protectior  Act  of  1988;  Notice  of  RRB 
Records  Used  fn  Computer  Matching 
Programs 

AGENCV:  Railroad  Retirement  Board 
(RRB). 

ACTION:  Notice  of  Records  Used  in 
Computer  Matching  Programs 
Notification  to  individuals  who  have 
received  benefits  under  the  Regional 
Rail  Reorganization  Act  of  1973,  or  who 
may  receive  or  have  received  benefits 
under  the  Railroad  Retirement  Act  or 
the  Railroad  Unemployment  Insurance 
Act. 

SUMMARY:  As  required  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  the  RRB  is  issuing  a  pubUc  notice 
of  its  use  and  intent  to  use,  in  ongoing 


computer  matching  programs,  certain 
information  obtained  from  the  United 
States  Postal  Service  (USPS). 

The  purpose  of  this  notice  is  to  advise 
individuals  who  have  received  benefits 
under  the  Regional  Rail  Reorganization 
Act  of  1973,  or  who  may  receive  or  have 
received  benefits  under  the  Railroad 
Retirement  Act  or  the  Railroad 
Unemployment  Insurance  Act  of  the  use 
made  by  the  RRB  of  this  information 
obtained  from  USPS  by  means  of  a 
computer  match. 

DATES:  Comments  should  be  received  by 
September  16,  1996 

ADDRESSES:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Spadavecchia,  Bureau  of  Fiscal 
Operations.  Railroad  Retirement  Board, 
844  North  Rush  Street,  Chicago,  Illinois 
60611-2092,  telephone  number  (312) 
751-4380. 

SUPPLEMENTARY  INFORMATION:  Under 
certain  circumstances,  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  Pub.  L.  100-503.  requires  a 
Federal  agency  participating  in  a 
computer  matching  program  to  publish 
a  notice  in  the  Federal  Register 
regarding  the  establishment  of  that 
matching  program.  Such  a  notice  must 
include  information  in  the  following 
first  five  categories: 

Name  of  participating  agencies:  The 
Railroad  Retirement  Board  and  the 
United  States  Postal  Service  (USPS). 

Purpose  of  the  match:  To  identify 
postal  employees  who  may  owe 
delinquent  debts  to  the  Federal 
government  under  certain  programs 
administered  by  the  RRB.  and  to  collect 
those  debts  by  salary  offset  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  voluntary  repayment  is  not 
made. 

Authority  for  conducting  the  Match: 
39  U.S.C.  404  (Postal  Reorganization 
Act)  and  5  U.S.C.  5514  (Debt  Collection 
Act  of  1982) 

Categories  of  records  and  individuals 
covered:  USPS  employee  data  records 
within  Privacy  .'\ct  System  050.020, 
identified  as  Finance  Records — Payroll 
System  (57  FR  57515)  and  RRB  records 
from  its  Privacy  Act  System  RRB  42 — 
Uncollectible  Benefit  OverpavTnent 
Accounts  (56  FR  182) 

Inclusive  dates  of  the  matching 
program:  The  life  of  this  agreement  is  18 
months,  unless  terminated  earlier  by 
either  party  It  will  begin  the  later  of  the 
following:  30  days  from  the  publication 
of  this  Federal  Register  notice  or  40 
days  from  the  date  the  required  package 
of  documents  is  sent  to  OMB  and  the 
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designated  House  and  Senate 
committees. 

Procedure  The  RRB  will  provide  a 
data  extract  of  its  debtor  files  to  the 
USPS,  sorted  m  Social  Security  Number 
(SSN)  sequence,  that  contain  the  name 
and  SSN  of  each  record  subject  The 
USPS  will  compare  this  extract  against 
its  database  of  employee  records. 
establishing  "hits"  (i.e..  individuals 
common  to  both  files)  on  the  basis  of 
matched  SSN's  For  each  hit,  the  USPS 
will  disclose  to  the  RRB  the  following 
information.  Name.  SSN,  date  of  birth, 
home  address,  work  address,  and 
employee  type  {permanent  or 
temporary). 

Other  information:  The  notice  we  are 
giving  here  is  in  addition  to  any 
individual  notice. 

A  copy  of  this  notice  has  been  or  will 
be  furnished  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget 

Dated:  August  7,  1996. 

By  authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  96-20874  Filed  8-15-96;  8:45  am] 

BtLUNG  CODE  7gofr-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-07550;  File  No.  SR-Amex- 
9e-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Partial  Approval  of 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Various  Changes  to  the 
Exchange's  Company  Guide 

.August  9,  1996, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  27, 
1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commiission"  or  "SEC") 
the  proposed  nile  change  as  described 
Lti  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
negulatory  organization.  On  July  11, 
1996,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Commission 


'  15  U.S.C.  78«(b)(l). 

»17CFR240.19b-l. 

>  See  Letter  from  Claudia  Crowley,  Special 
Counsel,  Amex,  to  Jennifer  Choi,  Attorney,  Office 
of  Market  Supervision,  EKvision  of  Market 
Regulation,  Commission,  dated  July  11, 1996 
("Amendment  No.  1"). 


is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  As  discussed 
below,  the  Commission  is  also  granting 
accelerated  approval  to  a  portion  of  the 
proposal. 

L  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  oi 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  various 
sections  of  the  Exchange's  Company 
Guide  to  simplify  the  additional  listing 
process,  add  a  new  shareholder 
distribution  guideline  applicable  to 
banks,  and  make  several  minor 
"housekeeping"  changes 

11.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Additional  Listings 

The  Exchange  proposes  to  simplify  its 
additional  listing  process.  The 
additional  listing  process  is  an  essential 
part  of  the  Exchange's  program  to 
oversee  its  market  generally  and 
monitor  the  compliance  of  listed 
companies  with  Sections  711-713  of  the 
Company  Guide,  which  require  prior 
shareholder  approval  of  certain 
transactions  involving  the  issuance  of 
stock,  e.g..  issuances  of  20%  or  more  of 
the  outstanding  shares  at  a  discounted 
price  or  to  effect  an  acquisition.  Before 
a  listed  company  issues  additional 
securities  of  an  already  listed  class,  it  is 
required  to  submit  an  additional  listing 
application  and  obtain  the  Exchange's 
prior  approval;  similarly,  transfer  agents 
for  listed  companies  are  required  to 
contact  the  Exchange  to  make  sure  that 
a  company's  request  for  new  share 
issuances  has  been  so  approved.  The 
Exchange  typically  receives  in  excess  of 
300  additional  listing  applications  per 
year. 

The  Exchange  has  determined  that  it 
can  substantially  simpUfy  the  additional 


listing  process  for  listed  companies  and 
transfer  agents  alike  v^thout 
undercutting  its  abiUty  to  regulate  its 
market.  To  facilitate  this,  the  Exchange 
has  for  the  first  time  prepared  a 
simplified,  standardized  application 
form,  which  can  be  used  for  all 
additional  listings.*  This  form  will 
allow  companies  to  incorporate  by 
reference  any  transactional  information 
that  is  set  forth  in  a  proxy  statement, 
prospectus  or  certain  other  descriptive 
documents,  thus  eliminating  the  need  to 
provide  duplicative  summary 
information  on  the  application  itself. 
This  will  also  enable  the  Exchange  to 
significantiy  revise  the  appUcable 
Company  Guide  provisions  by 
eliminating  confusing  and  unnecessary 
instructions.* 

The  Exchange  is  also  proposing  to 
eliminate  the  requirement  that  each 
application  contain  a  reconciliation  of 
all  of  the  company's  previously  listed 
share  reserves,  retaining  the 
reconciliation  requirement  only  in  the 
case  of  stock  dividends,  spUts.  or 
substitution  Ustings.  Rather  than  require 
issuers  and  transfer  agents  to  engage  in 
this  extremely  time-consuming  exercise, 
which  in  most  circumstances  provides 
little  practical  information  and  delays 
the  approval  of  pending  corporate 
transactions,  the  Exchange  has 
determined  to  generally  allow  transfer 
agents  to  reconcile  their  records  of 
shares  outstanding  with  the  Exchange's 
on  a  quarterly  basis.  A  similar 
procedure  is  followed  at  the  New  York 
Stock  Exchange  and  in  a  series  of 
informal  discussions,  all  of  the 
Exchange's  major  transfer  agents 
indicated  that  they  would  prefer  that  the 
Exchange  adopt  it  as  well. 

Together,  these  new  procedures 
should  provide  substantial  benefits  to 
listed  companies  and  the  Exchange 
alike. 


*  The  Commission  notes  that  the  new  form  being 
adopted  will  require  listed  companies  to  provide 
substantially  the  same  information  as  is  required 
under  the  existing  procedures.  The  form  provides 
for  (where  applicable):  Information  for  Stock 
Options,  Plans  and  Grants;  Information  for  a  Private 
Placement:  Information  for  an  Acquisition: 
Information  for  Substitutidn  Listing:  Information  for 
a  Forward  Stock  Split  or  Stock  Dividend:  and  a 
Reconciliation  Sheet  Companies  wanting  to  list 
additional  shares  must  now  complete  this  form, 
whereas  previously,  companies  had  the  option  of 
doing  a  "short  form"  or  a  "standard  form" 
application. 

'The  Commission  notes  that  in  simplifying  its 
listings  process,  the  Amex  proposes  the  following 
changes  to  its  Company  Guide:  §  310  is  renumbered 
as  §303:  §§311-313  is  deleted;  §320  is  deleted: 
§  321  is  renumbered  as  §  304  with  modification 
made  to  text;  new  §  305  is  added  (Listing  of  Shares 
Pursuant  to  a  Reverse  Split/Substitution  Listing); 
and  §  330  is  renumbered  as  $  306. 
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Distribution  Guidelines  for  Banks 

in  recent  years,  the  Exchange  has 
hsted  a  number  of  lo<.;al  banks,  some 
immediately  following  their  conversion 
from  mutual  association  to  stock 
ownership  ("demutualizing").**  Such 
banks  often  have  small,  but  because  of 
their  local  concentration,  stable  ranks  of 
shareholders.  Even  small  banks  are 
generally  well  above  the  financial 
criteria  for  original  listing  and  due  to 
the  highly  regulated  nature  of  the 
banking  industry'  there  is  usually  little 
"business  risk"  associated  with  such 
listings 

The  Exchange's  public  distribution 
guidelines  call  for  500.000  shares  and 
800  holders,  or  1.000.000  shares  and 
40t)  holders  The  Exchange  has 
occasionally  found  that  otherwise 
attractive  local  banks  have  less  than  one 
million  shares  in  their  public  float,  and 
fewer  than  800  shareholders.  Although 
the  mix  of  shareholder  and  public  float 
requirements  is  intended  lo 
accommodate  a  specialist's  needs  in 
maintaining  a  fair  and  orderly  market. 
the  Exchange  has  observed  that  local 
banks  are  generally  steady  traders  with 
relatively  stable  prices,  and  that 
specialists  have  not  encountered 
difficulties  in  trading  them 

The  Exchange  is  therefore  proposing 
to  adopt  a  specific  distribution 
guideline  applicable  to  banks,  which 
would  require  onlv  400  public  holders 
of  a  l';ast  500,000  shares,'  It  should  be 
notea  that  presently  there  are  two  other 
circumstances  where  the  Exchange  lists 
issues  with  a  float  of  less  than  one 
million  shares  and  only  400  holders: 
those  are  stocks  which  trade  2,000 
shares  a  day  or  more,  and  warrants  sold 
as  part  of  a  unit  offenng  The  Elxchange 
has  not  expenenced  anv  difficulties  in 
providing  an  appropriate  marketplace 
for  these  listings,  and,  as  noted  above, 
given  the  stabilitv  of  the  banks' 
shareholder  bases  and  the  regulated 
nature  of  the  banking  industry,  the 
Exchange  does  not  anticipate  any 
difficulties  with  banking  stocks. 

Miscellaneous 

There  are  several  changes  necessary  to 
conform  particular  sections  of  the 
Company  Guide  to  changes  previously 
made  to  other  sections: 


'These  transactions  are  typically  conduaed,  in 
effect,  Ai  best  efforts  '  underwriting*  in  the  sense 
t.^iat  ii  is  impossible  to  predict  how  many  deposit- 
holders  will  elect  to  become  shareholders  and  the 
conversion  itself  is  not  contingent  upon  the 
"■foimiiktion"  of  a  specific  number  of 
■hmholdora. 

'The  new  distribution  provision  for  banks  will  be 
included  in  Section  102  of  the  Amex's  Company 
Guide. 


Section  1003  of  the  Company  Guide 
should  be  amended  to  provide  that  for 
continued  listing  purposes  a  company 
needs  to  have  300  public  holders,  and 
not  300  round  lot  holders.  Similar 
changes  were  previously  hriade  to  the 
Exchange's  other  public  distribution 
guidelines.* 

Section  505,  which  provides  that  the 
Exchange  would  not  look  favorably 
upon  a  stock  spUt  that  would  result  in 
a  price  below  $5,  should  be  amended  to 
refer  to  a  $3  minimum  price,  to  be 
consistent  with  the  $3  stock  price 
original  listing  guideline  set  forth  in 
Section  102(b).9 

Additionally,  Section  220(b)  of  the 
Company  Guide  should  be  amended  to 
conform  to  changes  that  were  previously 
made  to  Section  140  of  the  Company 
Guide  with  respect  to  the  maximum 
listing  fee  applicable  to  foreign 
issuers.'" 

Finally,  Sections  510  and  512  of  the 
Company  Guide  should  be  amended  to 
conform  to  the  three-day  settlement 
time  frame  ("T+3"). 

2.  SUtutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settUng, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  imp)ediments  to 
protect  and  perfect  the  mechanism  of  a 
free  and  open  market  and  a  national 
market  system,  and  in  general,  to  protect 
investors  and  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


•See  Section  102(a) — Distribution — of  the 
Company  Guide  which  describes  the  minimum 
number  of  shareholders  as  "public  shareholder." 
The  Company  Guide  notes  that  the  term  "public 
shareholders."  as  used  therein,  includes  both 
shareholders  of  record  and  beneficial  holders,  but 
is  exclusive  of  the  holdings  of  officers,  directors, 
controlling  shareholders  and  other  concentrated 
(i.e.,  5%  or  greater)  affiliated  or  family  holdings. 

*Tha  Commission  notes  that  the  $3  minimum 
price  was  approved  in  Securities  Exchange  Act 
Release  No.  24043  (January  30,  1987),  52  FR  4071. 

"•The  Commission  notes  that  the  maximum 
S25,000  fee  for  non-U.S.  issuers  already  listed  on 
a  foreign  exchange  was  approved  in  Securities 
Exchange  Act  Releaae  No,  34272  (June  28. 1994).  59 
FR  34701. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received, 

ni.  Date  of  Effectiveiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
CommissifMi  Action 

The  Exchange,  however,  has 
requested  that  the  Commission  find 
good  cause  pursuant  to  Section  19fbl{2) 
of  the  Act  for  approving  the  proposed 
changes  to  Sections  510  and  512.  which 
conforms  Amex  rules  to  T+3  settlement, 
of  the  Company  Guide  on  an  accelerated 
basis  prior  to  the  30th  day  after 
publication  in  the  Federal  Register. 

rV.  Sdicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  File  No.  SR-Amex- 
96-23  and  should  be  submitted  by 
{insert  date  21  days  from  date  of 
publication], 

V.  Commission  Findings  and  Order 
Granting  Partial  Accelerated  .Approval 
of  the  Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
amendments  to  sections  510  and  S 12  of 
the  Amex's  Company  Guide  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular 
the  requirement  of  Section  6fb)(5)ii  of 
the  Act,  which  states  in  part,  that  the 
rules  of  an  exchange  must  be  designed 
to  foster  cooperation  and  coordination 


"l5U.S.C78f[b)(5). 


UMI 
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with  p>ersons  engaged  in  regulating, 
clearing,  settling,  and  processing 

information 

On  October  6,  1993.  the  Commission 
adopted  Rule  15c6-l  under  the  Act,^^ 
which  establishes  three  business  days 
after  the  trade  date  {"T+S").  instead  of 
five  business  days  ("T+5"),  as  the 
standard  settlement  cycle  for  most 
securities  transactions,"  The  rule 
became  effective  on  lune  7,  1995  "" 
Although  the  Commission  previously 
approved  a  number  of  changes  to  the 
Amex's  rules  to  conform  them  to  the 
T+3  requirement  of  Commission  Rule 
ISce-l.^*^  Sections  510  and  512  were 
not  amended  to  reflect  the  change  in  the 
settlement  cycle. 

h  has  been  more  than  a  year  since  the 
T+3  settlement  cycle  has  been  in 
operation  The  current  Sections  510  and 
512  of  the  Amex's  Company  Guide. 
which  provide  for  a  T+5  settlement 
cycle,  is  inconsistent  and  incompatible 
with  Commission's  T+3  rules.  Amex's 
current  proposal  will  amend  these 
sections  to  bring  them  in  conformity 
with  the  mandated  T+3  settlement 
cycle.  Accordingly,  the  Commission 
believes  that,  because  the  Exchange  has 
proposed  the  amendments  to  Sections 
510  and  512  merely  to  reflect  the  T+3 
cycle,  the  proposed  rule  change  is 
consistent  with  the  purposes  of  the  Act, 

The  Commission  fmds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  proposed  rule  change 
in  the  Federal  Register  The 
Commission  believes  that  accelerated 
approval  of  this  portion  of  the  proposal 
will  benefit  investors  by  eliminating  the 
obsolete  references  to  five-day 
settlement.  Deleting  the  outdated 
references  to  T+5  settlement  cycle  as 
soon  as  possible  will  be  beneficial 
because  this  amendment  will  eliminate 
any  opportunities  for  confusion. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2}  of  the  Act,  that  the 
portion  of  the  proposed  rule  change 
(File  No,  SR-Amex-96-23)  containing 
the  amendments  to  Sections  510  and 
512  of  the  Amex's  Company  Guide  be 
and  is  hereby  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,'* 


"17CFR240,15c6-l. 

"See  Securities  Exchange  Act  Release  No,  33023 
(October  6,  1993),  58  FR  52891. 

>«  Securities  Exchange  Act  Release  No,  34952 
(November  9,  1994),  59  FR  59137. 

"  See  Securities  Exchange  Act  Release  No.  35553 
(March  31,  1995).  60  FR  18161. 

"17  CFK  2O0,3O-3(a)(12). 


Marj^aret  H.  .McFarland. 

Deputy  Secretary. 

[FR  Doc.  96-20882  Filed  8-15-96;  6:45  am] 
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[Release  ^to.  34-37552;  File  No.  SR- 
BSECC-96-021 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange  Clearing  Corporation; 
Notice  of  Filing  of  Proposed  Rule 
Change  To  Modify  Specialists 
Clearing  Fund  Requirements 

August  9,  1996. 

Pursuant  to  Section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
jime  14, 1996,  the  Boston  Stock 
Exchange  Clearing  Corporation 
("BSECC")  filed  with  the  Securities 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by 
BSECC,  On  July  23,  1996,  BSECC  filed 
an  amendment  to  the  proposed  rule 
change. 2  The  Commission  is  pubUshing 
this  notice  to  solicit  comments  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  specialists  to  satisfy 
their  clearing  fund  deposits  through 
deposits  required  pursuant  to  the  rules 
of  the  Boston  Stock  Exchange,  Inc. 
("Exchange"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  lis  filing  with  the  Commission, 
BSECC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed, 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self- regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements,  3 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

BSECC  proposes  to  amend  its  Rule  n, 
Section  1  relating  to  the  maintenance 


and  purpose  of  BSECC's  clearing  fund 
so  that  the  BSECC  clearing  fund 
requirements  for  specialists  *  will  be 
deemed  satisfied  by  such  specialists' 
liquidating  equity  deposits  that  are 
required  pursuant  to  Exchange  rules. 
Pursuant  to  Secticm  2(f),  Chapter  XXII  of 
the  Exchange  rules,  specialists  must 
maintain  a  liquidating  equity  deposit 
vrith  BSECC  of  $200,000  per  specialist 
account.  Currently.  Section  2  of  BSECC 
Rule  n  requires  that  all  members 
contribute  $6,000  to  the  clearing  fund.^ 

BSECC  beUeves  the  additional  $6,000 
provides  httle  added  protection  for 
BSECC  in  the  event  of  a  sp>ecialist 
default.  Therefore,  BSECC  proposes  to 
amend  Rule  n.  Section  1  to  provide  that 
specialists  will  be  deemed  to  have  met 
their  clearing  fund  requirement  through 
the  liquidating  equity  deposit  and  that 
the  amount  of  the  liquidating  equity 
deposit  equal  to  the  required  clearing 
fund  deposit  shall  be  deemed  to  be  the 
clearing  fund  deposit. 
Contemporaneously  with  this  proposal, 
the  Exchange  has  filed  a  proposed  rule 
change  (File  No.  SR-BSE-96-06}  to 
amend  the  language  of  Chapter  XXII, 
Section  2(f)  of  the  Exchange  rules  to 
make  it  clear  that  each  of  the  specialist's 
$200,000  minimum  equity  requirement 
on  deposit  with  BSECC  is  deemed  to  be 
its  clearing  fund  deposit  up  to  the 
amount  required  to  be  deposited 
piu^uant  to  BSECC's  rules. 

BSECC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  because  it  is  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
and,  in  general,  to  protect  investors  and 
the  pubUc  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

BSECC  beheves  the  proposed  rule 
change  will  impose  no  burden  on 
competition. 


'  15  U.S.C.  788(b)(1)  (1988). 

< Letter  from  Karen  A.  Aluise,  Assistant  Vice 
President,  BSECC.  to  Mark  Steffensen,  Division  of 
Market  Regulation,  Coirunission  (July  19,  1996). 

>  The  Commission  has  modified  these  summaries. 


*  A  specialist  is  a  BSECC  member  that  acts  as  a 
specialist  on  the  floor  of  the  Exchange  and  on 
whose  behalf  BSECC  guarantees  settlement  of  all 
trade*  executed  by  such  member  on  the  floor  of  the 
Exchange. 

>  BSECC  Rule  II.  Section  5  specifies  the  use  and 
application  of  clearing  fund.  Paragraph  (d)  of  that 
section  provides  that  clearing  fund  may  t>e  used  to 
discharge  a  mnnber's  liability  to  BSECC  the 
Exchange,  or  Boston  Stock  Exchange  Service 
Corporation. 

•  15  U.S.C  78q-l  (198a). 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

BSECC  has  neither  solicited  nor 
received  comments  on  the  proposed 

rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

VVithm  thirtvTive  days  of  the  date  of 
publication  of  ihis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  penod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  BSECC  consents,  the 
Commission  will. 

I  A)  By  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Secretaries  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  DC.  20549  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  5th  Street,  N.W., 
Washington.  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  BSECC  .\11  submissions  should 
refer  to  file  number  SR-BSECC-96-02 
and  should  be  submitted  by  September 
6.  1996 

For  the  Commission  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 

aut.'iontv 

Margarvt  H.  Mcf  arland. 

Deputy  Secretary. 

[FR  Doc  96-20927  Filed  8-15-96;  8:45  am) 

BILUNG  CODE  8010-01 -M 
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Setf- Regulatory  Organizations;  Boston 
Stock  Exchange.  Inc  ;  Notice  of  Filing 
of  Proposed  Rule  Change  Relating  to 
Authorized  Uses  for  Specialists' 
Minimum  Equity  Deposits 

August  9, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  14,  1996,  the  Boston  Stock 
Exchange,  Inc.  ("BSE")  filed  with  the 
Seouities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  BSE.  On  July  23, 
1996,  BSE  filed  an  amendment  to  the 
proposed  rule  change.  ^  The  Commission 
is  publishing  this  notice  to  soUcit 
comments  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ri^le  Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Boston  Stock 
Exchange  Clearing  Corporation 
("Clearing  Corporation")  to  use  a 
portion  of  deposits  made  by  speciahsts 
pursuant  to  BSE  rules  as  clearing  fund 
deposits. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  BSE 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  self-regulatory 
organization  has  prepared  siunmaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements.  3 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

BSE  proposes  to  amend  Chapter  XXII, 
Section  2(f)  of  its  rules  to  clarify  the 
authority  of  the  Clearing  Corporation  to 
access  a  portion  of  spedaUsts'  * 


■  17  (TR  20O.3O-3(a)(12)  (1995). 


UMI 


>  15  U.S.C.  78«(b)(l)  (1988). 

'  Letter  from  iCaren  A.  Aluise,  Assistant  Vice 
President.  BSE,  to  Mark  Steffensen,  Division  of 
Market  Regulation,  Commission  (July  19, 1996). 

'The  Commission  has  modified  the  language  in 
these  sections. 

*  Pursuant  to  Chapter  XV.  Section  1  of  BSE  rules, 
a  member  may  be  registered  as  a  specialist  upon 
application  to  and  with  the  consent  of  BSE.  A 


Uquidating  equity  deposits  as  clearing 
fund.  Section  2(f),  Chapter  XXII  of  BSE's 
rules  requires  specialists  to  maintain  a 
liquidating  equity  deposit  of  $200,000 
per  specialist  account  ("minimum 
equity  requirement")  wdth  the  Clearing 
Corporation.  Under  the  proposed  rule 
change,  Section  2(f)  will  be  amended  to 
provide  that  the  minimum  equity 
requirement  may  be  utilized  by  the 
Clearing  Corporation  and  will  be 
deemed  to  be  clearing  fund  up  to  the 
amount  required  to  be  deposited  as 
clearing  fund  pursuant  to  the  Clearing 
Corporation's  rules.  Such  provision  only 
applies  to  specialists  that  also  are 
members  of  the  Clearing  Corporation. 

The  Clearing  Corporation's  rules 
currently  require  a  minimum  $6,000 
clearing  fund  deposit  by  its  members. 
Contemporaneously  with  this  proposal, 
the  Clearing  Corporation  has  filed  a 
separate  proposed  rule  change  (File  No. 
SR-BSECC-96-02)  that  will  amend  its 
Rule  II,  Section  1  regarding  clearing 
fund  That  rule  proposal  will  permit 
BSE  specialists  to  satisfy  their  clearing 
fund  deposit  requirements  set  forth  in 
Section  2  of  Clearing  Corporation  Rule 
II  through  use  of  their  deposits  required 
pursuant  to  BSE's  minimum  equity 
requirement. 

BSE  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  5  and  the  rules  and  regulations 
thereunder  because  it  is  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

BSE  believes  the  proposed  rule 
change  will  impose  no  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

BSE  has  neither  solicited  nor  received 

comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


specialist  is  subject  to  the  rules  contained  in 
Chapter  XTV  of  BSE's  rules. 
•15U.S.C.  78f(b)(5)(1988). 
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ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  BSE  consents,  the 
Commission  will 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  wntten  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington  DC  20549^  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  5th  Street,  NW., 
Washington.  DC  20549  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  BSE.  ,^.11  submissions  should 
refer  to  file  number  SR-BSE-96-06  and 
should  be  submitted  bv  September  6, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  9&-20928  Filed  8-15-96;  8:45  am] 
BILUf4G  CODE  801 0-01 -M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Champion  Healthcare 
Corporation,  Common  Stock,  $.01  Par 
Value)  File  No.  1-<5356 

August  12.  1996 

Champion  Healthcare  Corporation 
.("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  hsting  and 


•  17  CFR  200.3O-3(a)(12)  (1995). 


registration  on  the  American  Stock 
Exchange,  Inc.  {".Amex"), 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

.According  to  the  Company,  it  has 
complied  with  Rule  18  of  the  Amex  by 
filing  wdth  such  Exchange  a  certified 
copy  of  preambles  emd  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  the  withdrawal  of 
its  secunties  from  listing  on  the  Amex 
and  by  setting  forth  in  detail  to  such 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  the  Securities  from  listing  on 
the  Amex,  the  Company  considered 
such  factors,  among  others,  as 
broadening  the  stockholder  base, 
increasing  the  visibility  of  the  Company, 
increasing  the  volume  of  shares  traded 
and  the  requests  made  by  certain  of  the 
Company's  significant  stockholders. 

Any  interested  person  may,  on  or 
before  September  3,  1996,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NV/.,  Washington,  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G,  Katz, 
Secretary. 
(FR  Doc.  96-20881  Filed  8-1S-96;  8:45  am] 

BILLING  CODE  801(M)1-M 


[Release  No  34-37551 :  File  No  SR-Phlx- 
96-30] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Respecting  Index  Exercise  Settlement 
Values 

August  9,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  July  29,  1996,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission  ")  the  proposed 


rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Se!f-Rei;u!atorv  Organization'': 
Statement  oi  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Rule  lOOOA 
respecting  procedures  for  affixing  index 
option  exercise  settlement  prices. 
Specifically.  Rule  1000A(b)(8j!%iiich 
defines  "closing  index  value,"  is 
proposed  to  be  amended  to  state  that  in 
certain  situations  such  value  will  be 
determined  by  the  By-Laws  and  Rules  of 
the  Options  Clearing  Corporation 
("OCC").  First,  if  OCC  determines  that 
the  current  index  value  is  unreported  or 
otherwise  unavailable  for  purposes  of 
calculating  the  closing  index  (exercise 
settlement)  value,  an  OCC  panel  shall 
fix  such  value.  Second,  this  panel  shall 
also  fix  such  value  in  the  event  that 
OCC  determines  that  the  primary  market 
for  securities  representing  a  substantial 
part  of  the  value  of  an  imderlying  index 
is  not  trading  at  the  time  when  the 
current  index  value  would  ordinarily  be 
determined. 

Currently,  paragraph  (b)(8)  defines 
"closing  index  value"  as  the  current 
index  value  calculated  at  the  close  of 
business  on  the  day  of  exercise.  If  the 
day  of  exercise  is  not  a  trading  day,  the 
value  is  calculated  on  the  last  trading 
day  before  exercise.  If  the  index  is  not 
P.M.-settled,  but  rather  A.M.-settled,  the 
closing  value  is  the  current  index  value 
as  determined  by  the  opening  price  of 
each  component  issue  on  the  primary 
market  on  the  last  day  of  trading  prior 
to  expiration. 

At  this  time,  the  Exchange  proposes  to 
adopt  a  second  Commentary  to  Rule 
1000 A  to  provide  reference  to  OCC  By- 
Laws  and  Rules.  The  Exchange  also 
proposes  to  recognize  decisions  of  OCC 
panels,  acting  pursuant  to  OCC  By-laws 
and  Rules,  that  set  the  index  value 
where  securities  comprising  a 
substantial  portion  of  the  index  are  not 
open  for  trading  when  the  value  is  being 
derived,  as  well  as  where  the  current 
index  value  is  unreported  or  otherwise 
unavailable. 

In  addition,  the  Exchange  proposes 
several  minor  amendments  to  Rule 
1000A(b)(8)  to  clarify  that  the  closing 
index  value  respecting  A.M.-settled 
index  optioiis  is  not  determined  after 
the  close  of  business.  Further,  the  first 
Commentary  to  Rule  1000 A  is  proposed 
to  be  amended  by  providing  an  example 
of  settlement  methods  other  than  a 
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closing  value,  and  specifically  naming 
A.M. -settlement.  The  provisions  will 
state  that  the  closing  index  value 
respectmg  A.M. -settled  index  options  is 
based  on  the  opening  pnce  of  each 
component  issue  on  the  pnmary  market 
on  the  last  day  of  trading  pnor  to 
expiration.  Moreover,  deletion  of  the 
language  prefacing  this  Commentary 
addressing  series  opened  after  March 
30,  1987  IS  also  proposed,  because  all 
index  option  senes  are  now  eligible  for 
.^M  -settlement.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  oflhe  Secretary,  Phlx  and  at  the 
Commt^on. 


II.  Seif-Reguiatory  Organization's 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

in  Its  filing  with  the  Commission,  the 
self-regulaton.  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  proposal  is  in  response  to  the 
Options  Clearing  Corporation  ("OCC") 
rule  change  recently  approved  by  the 
Commission  in  Release  No.  37315  (File 
No.  SR-C)CC-95-18),  amending  the 
definition  of  current  index  value 
contained  in  OCC  By-Law  Article  XVH, 
Section  1(C)(5).  Specifically,  the  change 
permits  a  panel  to  affix  exercise 
settlement  prices  for  index  options  not 
only  where  the  current  index  value  is 
unreported  or  otherwise  unavailable  (as 
OCC's  niles  previously  provided),  but 
also  where  CXIC  determines  that  the 
pnmary  market(sj  for  component  stocks 
representing  a  substantial  portion  of  the 
index  value  were  not  open  for  trading  at 
the  time  when  the  current  index  value 
would  ordinaniy  be  determined.  The 
OCC  by-law  change  expressly  allows, 
hut  does  not  require,  this  panel  to 
utilize  the  previous  dav  s  closing  index 
value.  The  value,  m  the  judgment  of  the 
panel,  must  be  appropriate  for  the 
protection  of  investors  and  the  public 
interest 

Thus,  to  accommodate  this  change  to 
OCC  procedures,  Phix  proposes  to  adopt 
a  second  Commentary  to  Rule 
1000A(b)(8i  to  state  that  OCC  provisions 
will  determine  the  exercise  settlement 


value  in  certain  instances,  including 
where  the  value  is  unreported  or 
unavailable  as  well  as  where  a 
substantial  portion  of  the  underlying 
sec\mties  are  not  open  for  trading  on  the 
primary  market. 

The  Exchange  believes  that  the 
proposal  serves  to  clarify  the 
responsibilities  of  the  Exchange  in  both 
situations — in  the  event  that  the  primary 
market  for  securities  representing  a 
substantial  part  of  the  value  of  an 
underlying  index  is  not  trading  at  the 
time  when  the  current  index  value 
would  normally  be  determined  as  well 
as  in  the  event  that  the  index  value  is 
unreported  or  otherwise  unavailable  for 
purposes  of  calculating  the  exercise 
settlement  amount.  The  Exchange 
expects  that  the  proposal  should  help 
ensure  that  Phlx  member  organizations 
are  aware  of  the  index  value 
determination  procedures.  In  this 
regard,  the  Exchange  believes  that  the 
proposal  will  assist  investors  by 
providing  reference  to  OCC's  policies  in 
Phlx  rules. 

In  addition,  the  Exchange  proposes 
several  minor  amendments  to  Rule  • 
1000A(b)(8)  to  clarify  that  the  closing 
index  value  respecting  A.M.-settled 
index  options  is  not  determined  after 
the  close  of  business.  Further,  the  first 
comment  to  Rule  lOOOA  is  proposed  to 
be  amended  by  providing  an  example  of 
settlement  methods  other  than  a  closing 
value,  and  specifically  naming  A.M.- 
settlement.  The  provisions  will  state 
that  the  closing  index  value  respecting 
A.M.-settled  index  options  is  based  on 
the  opening  price  of  each  component 
issue  on  the  primary  market  on  the  last 
day  of  trading  prior  to  expiration. 
Moreover,  deletion  of  the  language 
prefacing  this  comment  addressing 
series  opened  after  March  30,  1987  is 
also  proposed,  because  all  index  option 
series  are  now  eUgible  for  A.M.- 
settlement.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Phlx  and  at  the  Commission, 

For  these  reasons,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act 
in  general,  and  in  particiilar,  with 
Section  6(b)(5),  in  that  it  is  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  as 
well  as  to  protect  investors  and  the 
public  interest,  by  coordinating 
Exchange  policy  respecting  index  values 
determinations  with  that  of  OCC.  This, 
in  turn,  should  provide  more  notice  and 
certainty  respecting  the  exercise 
settlement  process,  and  promote  prompt 


and  accurate  settlement  of  affected 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C,  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-30 
and  should  be  submitted  bv  September 
6, 1996. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorirv 

Margaret  H.  McFarland, 
Deputy  Secretar\- 
!FR  Doc  96-20929  Filed  8-15-96;  8:45  am) 

BILUNQ  CODE  801(M>1-M 


SMALL  BUSINESS  ADMINISTRATtON 
[Declaration  of  Disaster  Loan  Area  #2875] 

North  Carolina;  Declaration  of  Disaster 
Loan  Area  (Amendment  »2) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  effective  .'\ugust  2,  1996.  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Bladen  and  Greene 
Counties  ui  the  State  of  North  Carolma 
as  a  disaster  area  due  to  damages  caused 
by  severe  storms,  high  wind.  flDoding, 
and  related  effects  of  Hurricane  Bertha 
which  occurred  iuly  10-13,  1996, 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  m  the  contiguous  counties  of 
Cumberland  and  Robeson  in  the  State  of 
North  Carolina  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location 

All  other  infonnation  remains  the 
same,  i.e  .  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  16,  1996,  and  for  loans  for 
economic  injury  the  deadline  is  April 
18, 1997 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  7, 1996. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[PR  Doc.  96-20924  Filed  8-15-96;  8:45  am] 

BILUNG  CODE  802^-0 1-P 

[Declaration  of  Disaster  Loan  Area  #2884] 

Tennessee  (And  Contiguous  Counties 
in  Kentucity);  Declaration  of  Disaster 
Loan  Area 

Obion  Covmty  and  the  contiguous 
counties  of  I>yer,  Gibson,  Lake,  and 
Weakley  in  the  State  of  Tennessee,  and 
Fulton  and  Hickman  Counties  in  the 
Commonwealth  of  Kentucky  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  flooding  which  occurred  on 
July  30-31,  1996,  Applications  for  loans 
for  physical  damage  mav  be  filed  until 
the  close  of  business  on  October  7,  1996 
and  for  economic  injury  until  the  close 
of  business  on  May  7,  1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 


300.  Atlanta.  GA  30308 
announced  locations 

The  interest  rates  are: 


or  other  locallv 


For  Physical  Damage 

Homeowners  witr  credrt  avail- 
able elsewf>ere    

Homeowrters  withoat  credit  avaii- 
at>te  elsewhere  

Businesses  with  credH  available 
elsewhere  

Businesses  and  nofHyorn  orga- 
nizations wittK)ui  credit  avail- 
able elsewhere         

Others  [including  non-profit  orga- 
nizations! with  credit  avaiiac>le 

elsewhere  

For  Economic  injury: 

Businesses  and  sr^aii  agrtouRural 
cooperatives  without  credtt 
availat)»e  elsewhere 


Percent 
8.00C 
4.000 
8.000 

4.000 

7.125 

4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  288406  for 
Tennessee  and  288506  for  Kentucky. 
For  economic  injury  the  nimibers  are 
898300  for  Tennessee  and  898400  for 
Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated  .^ugust  7,  1996. 
John  T,  Spotiia, 
Acting  Administrator. 
[PR  Doc  96-20925  Filed  8-15-96;  8:45  am] 
BILUNQ  CODE  802S-01-P 


[Declaration  of  Dlsaste--  toar^  Area  t2878i 

West  Virginia;  Declaration  of  Disaster 
Loan  Area  (Amendment  «1) 

The  above-numbered  Declaration, 
approved  on  July  29, 1996,  is  hereby 
amended  to  correct  the  economic  injury 
number  assigned  to  this  disaster  which 
was  inadvertently  published  as  97300  in 
the  original  declaration.  The  correct 
number  is  897300. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  27. 1996,  and  for  economic 
injury  the  deadline  is  April  29, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  August  7,  1996. 
lohn  T  Spohla, 

Acting  Administrator. 

[FR  Doc  96-20923  Filed  8-15-96;  8:45  am] 

BILUNG  CODE  8025-0  i-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Cancellation  of  a  Limit  and  Guaranteed 
Access  Level  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  i.n  Ei 
Salvador 

August  12, 1996. 

AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTKM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  cancelling  a 
limit  and  guaranteed  access  level, 

EFFECTIVE  DATE:  August  15. 1996, 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  E)ep>artment  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  United  States  Government  has 
decided  to  cancel  the  limit  and 
guaranteed  access  level  (GAL)  on 
imports  of  cotton  and  man-made  fiber 
ni^twear  in  Categories  351/651  from  El 
Salvador  established  for  the  period 
beginning  on  January  1,  1996  and 
extending  through  Ciecember  31, 1996. 

In  the  letter  published  below,  the 
Chairman  of  CITA  is  directed,  effective 
on  August  15, 1996,  to  cancel  the  1996 
liniit  and  GAL  for  Categories  351/651. 
Also,  U.S.  Customs  Service  is  directed 
not  to  sign  the  form  rTA-370P  for  export 
of  U.S.  formed  and  cut  parts  in 
Categories  351/651. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  65296,  published  on 
December  19,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
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implementation  of  certain  of  their 

provisions. 

Tr«y  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

CmwbjHm  for  the  ImplenentatioB  of  Textile 
AgrwMeats 

.\ugust  12.  1996. 
Cx>niinissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1,3   1995.  by  the 
Ciiairman,  Committee  for  the  Imfiiementation 
of  Textile  Agreements  That  dire<;tive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  period  which  began  on  January  1, 
1996  and  extends  through  December  31, 
1996 

Effective  on  August  15.  1996,  you  are 
directed  to  cancel  the  current  limit  and 
guaranteed  access  level  for  Categories  351/ 
651 

Also  effective  on  .\ugust  15.  1996,  U.S. 
Customs  Service  is  directed  to  no  longer  sign 
the  form  IT.A-370P  for  export  of  U.S.  form^ 
and  cut  parts  in  Categones  351/651. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
US.C.553(a)(l). 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.96-20893  Filed  8-15-96:  8:45  am) 

BILUNQ  CODE  3S10-OR-^ 


Adfustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Oman 

August  12.  1996 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA) 

ACTTOW:  Issumg  a  directive  to  the 
Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  14,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Appairl.  U.S.  Department  of  Commerce, 
(202)  482-^212.  For  mformation  on  the 
quota  status  of  thesf»  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-3850  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715 

SUPPLEMENTARY  INFORMATION: 


Aalhfily;  Executive  Order  1 1651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  variously 
for  carryover  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  RflgMv  notice  60  FR  65299. 
published  tm  December  19,  1995)  Also 
see  61  FR  1361,  published  on  January 
19,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  agreement,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Tr»y  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommiMee  for  the  Iroplewientatisn  of  Textile 
Agreemente 
August  12, 1996. 
Conamissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  16, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Oman  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1996  and  extends  through 
December  31, 1996. 

Effective  on  August  14,  1996,  you  are 
directed  to  amend  the  directive  dated  January 
16, 1996  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
bilateral  agreement  l)etween  the  Governments 
of  the  United  States  and  the  Sultanate  of 
Oman: 


Category 

Adjusted  twelve-month 

limrt  ' 

334/634 _ 

335/635 

338/339 

340/640 

341/641  

166,500  dozen. 
249.439  dozen 
494.272  dozen. 
239,606  dozen. 
187  079  dozen 

347/348 

647/648/847 

891 ,745  dozen. 
382,395  dozen 

'  The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtier 
31,  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


Sincerely. 
Troy  H,  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.96-20892  Filed  8-15-96;  8:45  am] 
•H.UNG  COOC  3Sie-0R-F 


DEPARTiieNT  OF  TRANSPORTATION 

Bureau  cf  Transportation  Statistics 

OMB  Conwol  Number:  2139-0003 

Propoa«d  Agency  Information 
Collection  Activity;  Comn>ent  Request 

AGENCY:  Department  of  Transportation. 
ACnOM:  NoUce. 

SUMMARY:  This  notice  announces  that  a 
data  collection.  Motor  Carrier  Quarterly 
and  Aimual  Report  Form  MP-1 .  is 
coming  up  for  renewal.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq..  Pub.  L. 
104-13),  the  Bureau  of  Transportation 
Statistics  (BTS)  invites  the  general 
public,  industry,  and  other  Federal 
agencies  to  comment  on  the  continuing 
need  and  usefulness  of  BTS  collecting 
quarterly  financial  data  from  Class  I 
motor  carriers  of  passengers. 
DATES:  Written  comments  must  be 
submitted  by  October  15.  1996. 
ADDRESSES:  Please  refer  to  0MB  Control 
No.  2139-0003  in  any  correspondence. 
Send  comments  to:  David  Mednick,  K- 
10.  Bureau  of  Transportation  Statistics, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590  Comments  may  be  submitted 
by  Fax  to:  (202)  366-3640.  Comments 
may  also  be  submitted  electronically  by 
e-mail  to:  davld.mednick@bts.gov 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption. 

Commenters  wishing  BTS  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a 
self-addressed  stamped  postcard  on 
which  the  following  statement  is  made: 
Comments  on  O.MB  Control  No  2139- 
0003.  The  postcard  will  be  dated/time 
stamped  and  returned  to  the 
commenter 

FOR  FURTHER  INFORMATK)N  CONTACT: 
David  Mednick,  K-10,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington.  DC  20590, 
(202)  366-8871.  Fax:  (202)  366-3640,  e- 
mail:  david.mednick@bts.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Data  Collection 

Title:  Motor  Carrier  Quarterly  and 
Annual  Report  Form  MP-1,  Motor 
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Carriers  of  Passengers.  OMB  Control  No. 
213^-0003. 

Form  No.:  BTS  Form  MP-1 . 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents.  Class  i  Motor  Carriers  of 
Passengers.  . 

Sumber  of  Respondents:  26. 

Estimated  Time  Per  Response:  90 
minutes. 

Total  Annual  Burden:  156  hours. 

Seeds  and  Uses  This  data  collection 
form  was  transferred  from  the  Interstate 
Commerce  Commission  to  the 
Department  of  Transportation  fDOT)  on 
Januarv'  1.  1996,  bv  the  ICC  Tennination 
.^ct  of 'l995.  The  OMB  Control  number 
while  under  the  ICC  was  3120-0021. 
Pursuant  tol4  U.S.C.  14123,  DOT  is 
required  to  collect  annual  financial 
reports  from  Class  I  motor  carriers.  DOT 
may  also  require  motor  carriers  to  file 
quarterly  reports.  In  determining  the 
matters  to  be  covered  by  the  reports, 
DOT  must  consider  (11  Safety  needs;  (2) 
the  need  to  preserve  confidential 
business  information  and  trade  secrets 
and  prevent  competitive  harm;  (3) 
private  sector,  academic,  and  public  use 
of  information  in  the  reports;  and  (4)  the 
public  interest.  BTS  wishes  to  continue 
to  provide  periodic  information  on  the 
health  of  the  miOtor  carrier  of  passengers 
industry,  its  impact  on  the  economy, 
and  the  economy's  impact  on  the 
industry.  The  current  report 
accomplishes  this  with  minimal  data 
items  to  be  completed  quarterly. 

n.  Request  for  Comments 

BTS  requests  comments  concerning 
the  information  collection,  including 
whether  (a)  the  reports  are  needed  bv 
BTS  to  fulfill  its  legal  mandate  imder  14 
U.S.C.  14123  to  collect  financial  data 
from  motor  carriers:  ;b'  BTS  accurately 
estimated  the  reporting  burden:  (c)  there 
are  other  ways  to  enhance  the  quality, 
utility,  or  clarity  of  the  information 
collected:  and  (d)  there  are  ways  to 
minimize  reporting  burden,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology 
T.R.  Lakshmanan, 

Director,  Bureau  of  Transportation  Statistics 
(FR  Doc  96-20894  Filed  &-15-96;  8:45  am] 
BILUNG  CODE  4>10-FE-f> 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  August  9, 199A 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 


Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedurai  RegulaUons  [See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  ApplicatioQs,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  penod  DOT  may  process  the 
apphcation  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1632. 

Date  filed:  August  8, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  5,  1996. 

Description:  Joint  application  of 
Comair  and  Delta  Air  Lines,  Inc., 
pursuant  to  49  U.S.C.  Section  41105  and 
Subpart  Q  of  the  Regulations,  request 
that  the  Department  approve  the  transfer 
to  Comair  of  the  authority  held  by  Delta 
to  transport  persons,  property  and  mail 
between  New  York  City,  New  York/ 
Newark.  New  jersey,  and  Ottawa/ 
Montreal,  Canada,  as  contained  in 
Delta's  Experimental  Certificate  of 
Public  Convenience  and  Necessity  for 
Route  617,  issued  by  Order  91-10-35 
(amended),  effective  October  17,  1991. 

Docket  Number:  OST-96-1634. 

Date  filed:  August  9,  1996. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope  September  6.  1996 

Description:  Application  of  Servidos 
Aereos  Tribasa,  S.A.  de  C.V.  ("Tribasa"), 
pursuant  to  49  U.S  C  Section  41302, 
Part  211  of  the  Department's  Economic 
Regulations  and  Subpart  Q,  applies  for 
a  foreign  air  carrier  permit  authorizing 
it  to  engage  in  foreign  charter  air 
transportation  of  persons  between  a 
pomt  or  points  in  Mexico,  on  the  one 
hand,  and  a  point  or  points  in  the 
United  States,  on  the  other  hand. 
Paulette  V.  Twine, 

Chief  Documen  tary  Services  Division. 
[FR  Doc.  96-20974  Filed  8-15-96;  8:45  am] 
BILUNO  CODE  4910-02-^ 


Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  a'09/96 

The  following  agreements  were  filed 
writh  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414  -Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1626. 

Date  filed:  .August  6.  1996. 

Parties:  .Members  of  the  International 
.A.ir  Transport  Association. 

Subject:  TC2  Telex  Mail  Vote  820, 
Fares  from  Zaire  to  Belgium,  r-l-  042h 


r-2-052e,  Intended  effective  date: 
September  1, 1996. 

DocJcet  Number:  OST-96-1627. 

Date  filed:  August  6. 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/C  0932  dated  June 
4. 1996,  USA/US  Territories-Austria/ 
Belgium/Germany/Netherlands/ 
Switzerland  Cargo  Resos  rl— 4,  Tables — 
TC12  Rates  0526  dated  August  2,  1996, 
Intended  effective  date:  October  1, 1996. 

Docket  Number:  OST-96-1628. 

Date  filed:  August  6,  1996. 

Partes:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TCI 2  MV/P  0372  dated  July 
9, 1996,  Mail  Vote  813— US- Austria/ 
Belgium/ Germany/Netherlands/ 
Scandinavia/Svntzerland  Resos,  Telex 
Correcting  Mail  Vote.  TCI 2  Meet/P  0581 
dated  August  2, 1996 — Minutes. 
Intended  effective  date:  October  1, 1996. 

Docket  Number:  OST-96-1630. 

Date  filed:  August  8, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1760  dated  July 
5, 1996  rl;  TC12  Reso/P  1761  dated  July 
5, 1996  r2;  TC12  Reso/P  1762  dated  July 
5,  1996  r3;  TC12  Reso/P  1763  dated  July 
5.  1996  r4;  USA-Europe  Expedited 
Passenger  Resos  (Sununaries  attached. 
Minutes  are  filed  this  date  with  the  non- 
expedited  portion  of  the  agreement.) 
Intended  effective  date:  November  1, 
1996  and  beyond. 

Docket  Number:  OST-96-1631. 

Date  filed:  August  8,  1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1764  dated  July 
9, 1996  r-l -31,  USA-Europe  Passenger 
Resos  [Excluding  Austria/Belgium/ 
Germany/Netherlands/  Scandinavia/ 
Switzerland),  Minutes— TCI 2  Meet/P 
0580  dated  July  30, 1996.  Tables— TC12 
Fares  0508  dated  July  26, 1996. 
Intended  effective  date:  October  1. 1996. 
Pauktte  V.  Twrine, 

Chief  Documentary  Services  Division. 
[FR  Doc.  96-20975  Filed  8-15-96;  8:45  am] 
BKJJNOCOOE  4»10-62-P 


Federal  Aviation  Administration 

h*ot)ce  of  Intent  To  Rule  on  Apphcation 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Trt-State  Airport,  Huntington,  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Latent  to  rule  on 

application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
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application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tn-State  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  {Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubHc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  16.  1996, 
AOORESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
m  triplicate  to  the  FA  A  at  the  following 
address:  Mr  Elonza  Turner,  Beckley 
Airports  Field  Office.  Main  Terminal 
building,  469  Airport  Circle,  Beaver, 
West  Virginia  25813-6216. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry  G. 
Salyers,  Airport  Director  of  the  Tri-State 
Airport  Authority  at  the  following 
address  Tn-State  Airport  Authority, 
1449  Airport  Road.  L'nit  1.  Box, 
Huntington,  West  Virginia  26505. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Tri-State 
Airport  Authority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Elonza  Turner.  Beckley  Airports 
Field  Office,  Main  Terminal  building 
469  Airport  Circle.  Beaver,  West 
Virginia  25813-6216  (Tel   304-252- 
6216),  The  application  may  be  reviewed 
in  person  at  this  same  location, 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  mvites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  firom  a  PFC  at  Tri- 
State  Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  .\viation  Regulations  (14 
CFR  Part  158), 

On  lulv  24.  1996,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Tn-State  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158  The  F.\A  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  30,  1996. 

The  following  is  a  brief  overview  of 
the  application. 

Le\'el  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1.  1996 

Proposed  charge  expiration  date:  July 
1. 1998, 

Total  estimated  PFC  revenue: 
$366,600 

Bnef  description  of  proposed  projects: 
The  PFC  funds  will  be  utilized  to  hind 


the  local  share  of  the  following 

proposed  AIP  project. 

—Repair  Land  Slide  in  Runway  30 

Safety  Area 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non- 
Scheduled  Part  135  and  Fart  121  charter 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Tri-State 
Airport  Authority. 

Issued  in  Jamaica,  New  York  od  August  7, 
1996. 

William  DegraafT, 

Acting  Manager,  Airports  Division,  Eastern 
Region. 

(PR  Doc.  9&-20969  Filed  8-15-96;  8:45  am) 

BILUNQ  CODE  4»1».1»-M 


Surface  Transportation  Board ' 
[S«ctlon  l0706(a)(5j(A)  Application  No.  11] 

Cartxjn  Black  Producers  Pooling 

Agreement 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  agreement 
and  request  for  comments. 

summary:  On  May  23, 1996,  Degussa 
Corp.  and  Coliunbian  Chemicals 
Company  (applicants)  supplemented  the 
application  they  originally  filed  on 
Eiecember  27,  1995,  seeking  approval  of 
a  shipper  agreement  under  49  U.S. C. 
10706(a)(5)(A).  Under  the  proposed 
agreement,  applicants  and  any  other 
participating  carbon  black  producers 
would  be  permitted:  (1)  To  discuss 
among  themselves  issues  relating  to  the 


'  The  ICX:  Termination  Act  of  1995,  Pub.  L.  No. 
104-«8,  109  Sut.  803  (ICCTA),  which  was  enacted 
on  December  29, 1995,  and  took  effect  on  January 
1.  1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  ICCTA 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996.  insofar  as  they  involve 
functions  retained  by  the  ICCTA.  This  notice  relates 
to  a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C. 
10706(a)(5)(A).  Therefore,  this  notice  applies  the 
law  in  effect  prior  to  tlie  ICCTA,  and  citations  are 
to  the  former  sections  of  the  statute,  unless 
otherwise  indicated. 


compensation  railroads  pay  for  use  of 
producer-owmed  or  leased  cars,  and  to 
the  producers'  cost  of  car  owmership 
and  operation;  and  (2)  to  pool  the  freight 
cars  Ihey  use  to  transport  carbon  black. 
The  Board  seeks  public  comment  prior 
to  acting  on  the  application. 
DATES:  Comments  must  be  filed  by 
September  16,  1996,  and  appUcants  may 
file  a  reply  by  October  7,  1996. 
ADDRESSES:  Send  pleadings  referring  to 
Section  10706(a)(5)(A)  Application  No. 
11  to:  (1)  Surface  Transportation  Board. 
Office  of  the  Secretary,  Case  Control 
Branch,  1201  Constitution  Avenue, 
NW..  Washington,  DC  20423;  and  (2) 
Charles  A.  Spitulnik  and  .Alicia  M. 
Serfaty,  Hopkins  &  Sutter.  888  16th 
Street,  NW.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  |TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  Under  49 
US.C.  10706(a)(5)(A),  shippers  must 
obtain  Board  approval  of  any 
agreements  to  discuss  among 
themselves  the  compensation  to  charge 
rail  carriers  for  the  use  of  privately 
owned  or  leased  freight  cars.  The  Board 
will  approve  an  agreement  only  if  it 
furthers  the  rail  transportation  policy  of 
49  U.S.C.  10101a.  When  necessary.  ' 
additional  conditions  may  be  imposed 
by  the  Board  to  further  that  policy.  If  an 
agreement  is  approved,  the  antitrust 
laws  do  not  apply  to  parties  and  other 
persons  with  respect  to  the  malting  and 
carrying  out  of  the  agreement 

Under  Shippers  Equitable 
Compensation  Action  Committee.  365 
I.C.C.  939  (1982)  ISECAQ.  collective 
agreements  for  shippers,  at  a  minimum, 
must  contain  three  basic  safeguards  to 
be  found  consistent  with  the  public 
interest:  (1)  an  unrestricted  guarantee  of 
the  right  of  independent  action  by  both 
members  and  non-members;  (2)  a 
requirement  for  open  meetings  with  a 
correlative  requirement  for  reasonable 
notice  to  members  and  other  interested 
noncarrier  owners  or  rail  cars  lessees; 
and  (3)  a  requirement  for  formal 
recordkeeping  of  all  meetings  by 
transcript  or  sound  recording.^ 

In  a  decision  served  April  3,  1996,  we 
held  this  proceeding  in  abeyance  to  give 


^  See  American  Petroleum  Institute,  Section 
10706(a)(5)(A)  Application  No.  4  (ICC  served  Nov. 
18,  1982,  and  luly  22,  1983);  Chemical 
Manufacturers  Association,  367  I.C.C,  290  (1983); 
Institute  of  Shortening  and  Edible  Oils.  Inc..  Section 
10706(a)(5KA)  Application  No.  6  (ICC  served  Mar. 
22  and  Dec.  7.  1983);  and  US  day  Producers 
Traffic  Association.  Inc  .  Section  10706(a)(5)(A) 
Application  No.  10  (ICC  sened  Mar  21.  1985), 

These  are  the  same  standards  and  requirements 
that  are  applied  to  rail  carrier  rate  bureau 
applications.  See  Western  Bailioads — Agreement, 
364  LCC.  1  (1980). 
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applicants  an  opportunity  to  incorporate 
these  basic  SECAC  safeguards  into  their 
application,  agreement,  and  by-laws. 
Additionally,  we  directed  applicants  to 
clarif\-  whether  they  were  seeiting 
approval  for  the  pooling  aspects  of  the 
proposed  agreement,  and.  if  they  were, 
we  asked  them  to  address;  (1)  the 
substantive  scope  of  an  approval  under 
section  10706(a)(5)(Aj;  ^  and  (2)  whether 
our  authonty  under  49  U.S.C.  11342  to 
approve  pooling  agreements  extends 
bevond  rail  earner  agreements.* 

in  their  supplemental  filing, 
applicants  state  that  the  proposed 
agreement  was  revised  to  comply  fully 
with  the  SECAC  standards  and 
procedural  requirements.  As  to  the 
pooling  aspects  of  the  proposed 
agreement,  applicants  acknowledge  that 
49  l^.S.C   11342  IS  limited  to  approving 
agreements  between  or  among  carriers. 
Asserting  that  they  seek  approval  under 
49  U.S.C.  10706(a)(5)(Aj.  and  not  under 
section  11342.  applicants  state  that  their 
application  referred  to  section  11342 
only  to  compare  the  benefits  of 
coordination  that  are  available  to 
earners  with  the  benefits  coordination 
would  make  available  to  applicants. 

Applicants  state  that  the  pnmary 
objective  of  the  proposed  freight  car 
pool  is  to  eliminate  the  costly  and 
inefficient  100%  empty  car  return 
practice  that  characterizes  the  rail 
movement  of  carbon  black  and  has 
become  embedded  in  the  overall  rate 
structure  (including  car  compensation) 
that  applies  to  the  movement  of  carbon 
black  in  producer-owned  and  leased 
cars.  While  acknowledging  that 
activities  under  the  proposed  pool  may 
resemble  those  of  a  typical  rail  pool, 
applicants  contend  that  these  activities 
in  £act  differ  because  they  are  integral  to 


'  We  noted  that,  in  Western  Railroads — 
Agnement,  1  I.C.C.2d  131.  133  n.3  (1984),  the  ICC. 
in  addressing  the  scope  of  the  immunity  it  could 
grant,  stated: 

The  statute,  in  49  U.S.C  10706(a)(5)(A).  provides 
for  Immunity  under  approved  agreements  between 
shippers  to  discuss  the  compensation  to  be  paid 
shippers  by  rail  carriers  for  use  of  rolling  stock 
owned  or  leased  by  the  shipp>er&.  It  does  not. 
however,  provide  immunity  to  shipper  associations 
for  other  activities  or  for  the  discussion  of  rates 
generally. 

*  We  noted  that,  in  The  Baltimore  and  Ohio 
Railroad  Company,  Et  AI. — Pooling  of  Car  Service 
Regarding  Multi-Level  Cars,  Finance  Docket  No. 
29653  (Sub-No.  4)  [ICC  served  Apr.  26.  1988).  the 
ICC  found  that  its  authority  did  not  extend  beyond 
rail  carriers.  There,  the  railroad  pool  members 
requested  an  exemption  from  49  U.S.C  11342  to 
permit  them  to  amend  their  agreement  to  include 
a  Shipper  Executive  Committee  within  the  existing 
pool  management  structure.  The  request  was 
dismissed  for  lack  of  jurisdiction  either  to  approve 
the  proposed  amendment  or  to  exempt  it  from 
regulation.  The  decision  specificaily  noted  that, 
while  the  dismissal  did  not  preclude  the  formation 
of  a  shipper  comaiittae,  the  shipper  committee 
would  not  be  immunized  from  the  antitrust  laws. 


the  producers'  ability  to  discuss  among 
themselves  car  compensation  rates  and 
the  specific  factors  (including 
utihzation  and  maintenance)  that  affect 
these  rates.  Accordingly,  applicants 
state  that  they  seek,  and  maintain  that 
the  Board  may  issue,  approval  and 
antitrust  immunity  for  all  of  the 
activities  set  forth  in  the  proposed 
agreement,  including  those  related  to 
the  proposed  freight  car  pool.' 

Interested  persons  are  invited  to 
comment  on  whether  the  Board  may 
approve  the  proposed  agreement,  under 
49  U.S.C.  10706(a)(5)(A),  and  whether 
approval  will  confer  antitrust  immimity 
on  the  agreement's  pooling  aspects,  or 
whether  approval  can  or  should  be 
granted  under  49  U.S.C.  11342  to  make 
available  the  antitrust  immimity 
conferred  by  49  U.S.C.  11341(a).  Also, 
comments  are  invited  on  the  proposed 
agreement,  as  revised,  with  special 
attention  to  the  following  issues  and 
how  they  may  be  affected  if  the 
proposed  freight  car  pool  is,  or  is  not, 
immunized  from  the  antitrust  laws: 

(1)  How  wall  the  agreement  further  the 
reiil  transportation  poUcy  of  49  U.S.C 
10101a? 

(2)  Are  there  any  anticompetitive 
effects  that  may  result  from  the 
agreement? 

(3)  Are  any  additional  safeguards 
necessary  to  ensure  that  the  agreement 
will  not  have  undesirable 
anticompetitive  effects  or  suppress 
competition  among  pool  members? 

(4)  What  other  matters  should  the 
Board  consider  in  determining  whether 
to  approve  the  agreement? 

Copies  of  the  original  and  revised 
applications  under  49  U.S.C. 
10706(a)(5)(A)  may  be  obtained  free  of 
charge  by  contacting  applicants' 
representatives.  In  the  alternative,  the 
applications  may  be  inspected  at  the 
offices  of  the  Surface  Transportation 
Board,  Room  1221,  during  normal 
business  hours.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  on  (202)  927-5721.] 

While  it  does  not  appear  that  this 
action  will  have  a  significant  effect  on 
the  quality  of  the  human  environment 
or  conservation  of  energy  resources, 
comments  on  these  issues  are  also 
invited. 


'  The  agreement  calls  for  a  pooled  fleet  of  freight 
cars  to  move  carbon  black.  The  pool  is  to  be 
managed  and  distributed  by  a  Pool  Operator  who 
is  charged  with  seeking  optimal  operating 
efficiency,  consistent  with  the  equitable  treatment 
of  all  pool  participants.  A  car  contribution  plan  is 
to  be  devised,  and  rules,  procedures,  and  formulas 
are  to  be  developed  to  govern:  (1)  either  the 
calculation  and  processing  of  allowances  or  the 
collection  and  distribution  of  compensation;  and  (2) 
the  apportionment  of  maintenance  and  repair 
expenses. 


A  copy  of  this  notice  will  be  served 
on  the:  (1)  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  N.W., 
Washington.  DC  20530;  (2)  Federal 
Trade  Commission,  Bureau  of 
Competition,  6th  Street  &  Pennsylvania 
Avenue.  N.W.,  Washington,  DC  20580; 
and  (3)  Department  of  Transportation, 
400  Seventh  Street,  S.W.,  Washington. 
DC  20590. 

Authority:  49  U.S.C.  10706(a)(5)(A). 

Decided:  August  1, 1996. 

By  the  Board.  Chairman  Morgan,  Vice 
Chainnan  Simmons,  and  Commissioner 
Owen. 

Vonon  A.  Wiiliuns, 
Secretary. 
[FR  Doc.  96-20915  Filed  &-15-96;  8:45  am] 

BILUNG  CODE  4»15-00-P 


Surface  Transportation  Board' 
[STB  No.  MC-P-^o^gC  iSuONo.  1)] 

AdironaacK  Transit  Lines,  inc    Pine 
Hill-Kingston  Bus  Corp  ana  Passenger 
Bus  Corporation — Pooling — 
Greyhound  Lines,  inc.  and  Vermon! 
Transit  Company,  Inc. 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  proposed  service 

pooling  application. 

summary:  By  appUcation  filed  June  7, 
1996,  the  Adirondack  Group 
(Adirondack  Transit  Lines,  Inc. 
(Adirondack),  and  its  corporate 
affiliates.  Pine  Hill-Kingston  Bus  Corp. 
(Pine  Hill)  and  Passenger  Bus 
Corporation  (PBC),  all  of  Kingston,  NY) 
and  the  Greyhound  System  [Greyhoimd 
Lines,  Inc.  (Greyhound),  of  Dallas,  TX. 
and  its  corporate  affiUate,  Vermont 
Transit  Co.,  Inc.  (Vermont),  of 
Burlington,  VT]  jointly  request  approval 
of  a  service  pooling  agreement  under  49 
U.S.C.  14302  with  respect  to  motor 
passenger  transportation  services 
between  various  points  in  New  York, 
including  services  extending  between 
New  York  City,  NY,  and  Montreal, 
Quebec,  Canada. 

DATES:  Comments  must  be  filed  by 
September  16, 1996,  and  appUcants' 
rebuttal  must  be  filed  by  Ckrtober  7, 
1996. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 


'  The  ICC  Teimination  Act  of  1995.  Pub.  L  104- 
86. 109  Stat.  803.  which  was  enacted  on  December 
29. 199S,  and  took  effect  on  January  1, 1996. 
abolished  the  Interstate  Coomierce  Commission  and 
tranctgned  certain  functions  and  proceedings  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  14302, 
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Docket  No  MC-F-19190  (Sub-No.  1)  to: 
Surface  Transportation  Board,  Office  of 
the  Secretar\'.  Case  Control  Branch, 
1201  Constitution  Avenue.  NW., 
Washington,  DC  20423.  In  addition, 
send  one  copy  of  comments  to  each  of 
applicants'  representatives:  (1) 
Lawrence  E  Lindeman.  Suite  311,  218 
N  Lee  Street,  Alexandria.  VA  22314- 
2531;  (2J  Mark  E.  Southerst,  General 
Counsel.  Greyhound  Lines,  Inc.,  P.O. 
Box  660362.  Dallas.  TX  75266-0362; 
and  (3)  Fritz  R.  Kahn,  Suite  750  West. 
1100  New  York  Avenue.  NW., 
Washington,  DC  20005-3934 
FOR  FURTHER  INFORMATION  CX)NTACT: 
James  Llewellyn  Brown.  (202)  927- 
5252.  or  BeryfCordon,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721. i 

SUPPLEMENTARY  INFORMATION:  In 
.Adirondack  Lines.  Inc..  and  Fine  Hill- 
Kingston  Bus  Corp  — Pooling — 
Greyhound  Lines,  Inc..  No.  MC-F- 
19190  (ICC  served  Feb.  8.  1989).  a 
service  pooling  agreement  was  approved 
between  .Adirondack  and  Pine  Hill,  on 
the  one  hand,  and  Grevhound,  on  the 
other,  over  their  routes  between  Albany. 
NY.  and  New  York  City. 

Applicants  now  seek  to  extend  the 
scope  of  their  coordinated  operations  ^ 
over  the  following  additioneil  routes:  (1) 
Between  Buffalo,  NY.  and  New  York 
City;  (2]  between  .-Mbany  and  Buffalo; 
(3)  between  .Albany  and  points  on  Long 
Island,  .NY;  and  (4)  between  New  York 
City  and  MontreaL^  These  routes  also 
serve  such  intermediate  points  as 
Syracuse  and  Rochester.  NY 

The  .Adirondack  Group  operates  6 
eastbound  and  7  westbound  trips  daily 
between  .Albany  and  either  Buffalo  or 
Syracuse  Greyhound  operates  6  daily 
round  trips  between  Buffalo  and  either 
.Albany  or  Syracuse.  Between  Buffalo 
and  New  York  City,  the  Adirondack 
Group  operates  4  southbound  trips  and 
3  northbound  trips,  and  Greyhound 
operates  1 1  round  trips.  Between 


'The  application  indicates  that  applicants  intend 
only  to  pool  their  services  over  these  routes,  and 
not  to  pool  revenues  or  share  expenses  (except, 
perhaps,  to  the  extent  that  use  of  common  terminal 
facilities  would  result  in  sharing  certain  overhead 
expenses).  .Additionally,  the  application  states  that 
package  express  traffic  is  expected  to  be  the  subject 
of  a  later  agreement.  The  appended  agreement, 
however,  purports  to  cover  all  "bus  operations"  and 
explicitly  contemplates  both  passenger  and  package 
express  trafSc.  Applicants  should  clarify  this  matter 
by  the  date  comments  are  due. 

'These  routes  are  all  operated  in  interstate  or 
foreign  commerce.  The  New  York  City-Bufialo  route 
traverses  New  Jersey  and  serves  Ridgeview,  NJ.  The 
Albany-Buffalo  route  is  part  of  through  services 
between  such  points  as  Boston.  MA,  and  Toronto, 
Ontario,  Canada.  The  Albany-Long  Island  route 
provides  a  :  .ertised  conr«!Ctions  to  and  from  points 
in  Connecticut  and  Massachusetts,  and  it  connects 
with  the  New  York  City-Montreal  route. 


Albany  and  points  on  Long  Island,  the 
Adirondack  Group  operates  3  daily 
round  trips  and  an  additional  weekend 
round  trip  on  specified  dates, ■•  and  the 
Greyhound  System  operates  1  daily 
round  trip.  Between  New  York  City  and 
Montreal,  the  Adirondack  Group 
operates  4  daily  round  trips,'  and  ' 
Greyhound  operates  5  daily  round  trips 
and  1  additional  round  trip  on 
weekends. 

Because  their  competing  services,  in 
many  instances,  operate  at  nearly  the 
same  times  of  day  with  buses  that  are 
only  partially  loaded,  applicants  assert 
that  their  operations  are  inefficient, 
costly,  and,  as  a  consequence,  imable  to 
compete  effectively  with  Amtrak,  airline 
service,  and  private  automobiles. 

The  Adirondack  Group  operates  over 
1.500  miles  of  intercity  bus  routes. 
predominantly  in  New  York,  imder  the 
following  operating  authorities:  No 
MC-28356  (Adirondack);  No.  MC-2060 
(Pine  Hill);  and  No.  MG-276393  (PBC)  * 

The  Greyhoimd  System  operates  over 
90,000  miles  of  intercity  bus  routes 
throughout  the  nation.  Greyhoimd  holds 
operating  authority  under  No.  MC-1515, 
and  Vermont  holds  operating  authority 
imder  No.  MC-45626. 

Applicants  contend  that  there  is 
substantial  intermodal  competition 
between  points  on  the  affected  routes. 
They  assert  that  Amtrak  operates  daily 
passenger  train  service  between  New 
York  City  and  Buffalo,  New  York  City 
and  Montreal,  and  New  York  Qty  and 
Albany.  Additionally,  they  identify 
numerous  air  flights  ^  and  contend  that 
the  region's  highway  network  makes 
private  automc^ile  travel  relatively 
quick  and  inexpensive. 

The  proposed  pooling  of  services, 
according  to  apphcants,  will  enable 
them  to  increase  their  passenger  load 


UMI 


'The  application  states  there  are  5  daily  round 
trips.  However,  footnotes  in  the  bus  schedules 
appended  to  the  application  indicate  that  two  of 
these  round  trips  operate  only  on  specified  dates 
and  one  of  the  two  operates  only  between  Kingston, 
NY.  and  Long  Island. 

'  The  Adirondack  Group  proposed  to  begin 
operations  to  and  from  Montreal  in  June  1996. 

*The  appendices  or  exhibits  attached  to  the 
application  appear  to  indicate  that  PBC  operates 
under  the  trade  name  New  York  Trailways.  but  the 
record  is  not  clear  on  this  point.  Applicants  should 
either  confirm  or  correct  this  point,  as  well,  by  the 
date  comments  are  due. 

'  Applicants  state  that  there  are  at  least  75  daily 
flights  in  each  direction  between  New  York  City 
and  Buffalo  or  intermediate  points,  via  American 
Airlines,  Continental  Airlines,  Delta  Airlines,  U.S. 
Air,  and  United  Airlines;  9  daily  flights  in  each 
direction  between  Albany  and  BuQalo  or 
intermediate  points,  via  U.S.  Air,  27  daily  flights  in 
each  direction  between  New  York  City  and 
Montreal,  via  American  Airlines,  Air  Canada. 
Continental  Airlines,  and  Delta  Airlines;  and  6 
daily  flights  in  each  direction  between  Albany  and 
points  on  Long  Island,  via  U.S.  Air. 


per  bus.  This,  in  tiuTi.  will  reduce  their 
unit  costs  and  make  their  services  more 
competitive.  Additionally,  they 
emphasize  that  the  proposed  pooling  of 
service  will  permit  them  to  spread  their 
schedules  out  more  evenly  throughout 
the  day,  affording  the  traveling  public  a 
greater  choice  of  departure  times  and 
enhancing  the  convenience  of  bus 
travel. 

Applicants  already  operate  from 
common  terminals  in  Schenectady  and 
White  Plains.  NY.  They  assert  that  these 
joint  terminal  ojjerations  have  reduced 
their  unit  costs  and  improved  their 
competitive  posture.  Joint  terminals. 
they  note,  are  more  convenient  for 
passengers  as  well.  With  joint  terminals, 
passengers  may  board  the  next  bus  to 
their  destination  without  regard  to 
which  carrier  operates  the  particular 
schedule.  Connections  are  enhanced  as 
well  because  passengers  can  transfer 
between  buses  of  the  different  carriers 
without  changmg  terminals 

Applicants  assert  that  they  are  not 
domiciled  in  Mexico  and  are  not  owned 
or  controlled  by  persons  of  that  coimtry. 
In  addition,  they  assert  that  approval  of 
tiie  service  pooling  agreement  will  not 
significantly  affect  either  the  quality  of 
the  himian  environment  or  the 
conservation  of  energy  resources. 
Although  it  does  not  appear  that 
significant  envirorunental  or  energy 
conservation  effects  will  result  from 
approval  of  this  appfication.  comments 
are  also  invited  on  this  issue. 

Copies  of  the  pooling  application  may 
be  obtained  free  of  charge  by  contacting 
applicants'  representatives.  In  the 
alternative,  the  pooling  application  may 
be  inspected  at  the  offices  of  the  Surface 
Transportation  Board.  Room  1221, 
during  normal  business  hoiu^. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  on  (202) 
927-5721.] 

A  copy  of  this  notice  will  be  served 
on  the  Department  of  Justice,  Antitrust 
Division.  10th  Street  &  Pennsylvania 
Avenue,  N.W..  Washington.  DC  20530. 

Decided;  August  7, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  WilUams, 

Secretary. 

[PR  Doc  96-20916  Filed  8-15-96;  8:45  am] 

BtLUNO  CODE  491S-00-P 


Federal  Register  /  Vol.  61,  No.  160  /  Friday,  August  16,  1996      Notices 


42679 


Syrfacs  Transportation  Board  ^ 
[Financ*  Ooclwt  No.  31M9] 

The  Elk  mver  Railroad,  Inc.— 
Construction  and  Operation— In  Clay 
and  Kanawha  Counties,  WV 

The  Elk  River  Railroad,  Inc.  (TERRI) 
applied  to  the  Interstate  Commerce 
Commission  (ICC),  now  the  Surface 
Transportation  Board  (Board),  for 
authority  to  construct  and  operate  a 
29.8-mile  rail  line  from  Hartland  to 
Falling  Rock,  West  Virginia.  The  ICC's 
Section  of  Environmental  .\nalysis 
(SEA)  began  the  environmental  analysis 
of  this  proposal,  considering  the 
potential  environmental  impacts 
associated  with  TERRIs  preferred  route, 
and  a  "no  build"  alternative  SEA 
completed  a  Draft  Environmental 
Impact  Statement  (served  June  30, 
1995). 

The  Board's  SEA  has  now  completed 
the  environmental  review  process,  and 
its  conclusions  are  disc:ussed  in  the 
Final  Environmental  Impact  Statement 
(FEIS).  SEA  concludes  that  the  proposed 
action  would  have  adverse  noise  ana 
safety  impacts  due  to  the  close 
proximity  of  a  substantial  number  of 
residences  to  the  rail  line.  The  proposed 
mitigation  measures  would  reduce,  but 
not  totally  eliminate,  these  impacts. 
There  are,  however,  no  feasible 
alternative  rail  routes  by  which  this 
traffic  could  move  Furthermore,  overall 
environmental  impacts  of  the  proposal 
may  not  be  unduly  severe  if  the 
recommended  mitigation  is 
implemented,  particularly  when 
balanced  against  the  potential 
environmental  benefits  of  reducing  the 
increase  in  coal  truck  traffic.  Therefore, 
the  Section  of  Environmental  Analysis 
recommends  that  the  Board  impose  on 
any  final  decision  approving  the 
proposed  construction  and  operation 
the  mitigation  measures  contained  in 
the  FEIS 

Copies  of  the  FEIS  have  been  served 
on  representative  individuals  and 
agencies.  For  additional  information 
about  the  FEIS.  please  contact:  Elaine  K. 
Kaiser.  Chief,  Section  of  Environmental 
Analysis,  or  Michael  Dalton  at  (202) 
927-6197. 

Copies  of  the  FEIS  are  available  to  all 
persons  for  a  fee  through  DC  News  and 


Data  Inc.  at  (202)  289-4357  (assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721) 
or  by  pickup  from  Room  2229,  1201 
Constitution  .^ venue,  N'W,  Washington, 
DC  20423,  Because  of  limited  resoart.;es, 
we  are  no  longer  able  to  make  addmunal 
copies  available  at  no  cost. 

Date  made  available  to  the  public:  August 
9,  1996. 

By  the  Surface  Transportation  Board, 
Elaine  K.  Kaiser.  Chief.  Section  of 
Environmentai  .Analysis,  Office  of  EconcMiiic 
and  Environrr.enta!  Analysis. 
VemoB  A.  Williams. 
Secretary. 

[FR  Doc.  96-20914  Filed  &-15-96;  8:45  am) 
BltUNG  CODE  4t1»-M-P 


Surface  Transportation  Board  ' 
pocket  No  AB-0«9  (Sut>-Ho.  1X)] 

Georgia  Great  Southern  Division, 
South  Carolina  Centra)  Railroad  Co., 
Inc. — Abandonment  and 
Discontinuance  Exemption— Between 
Albany  and  Dawson,  in  Terrell,  Lee  and 
Dougherty  Counties,  GA 

agency:  Surface  Transportation  Board. 
ACDON:  Notice  of  exemption. 

SUMMARY:  The  Board  exempts  the 
Georgia  Great  Southern  Division,  South 
Carolina  Central  Railroad,  Co.,  Inc., 
from  the  pnor  approval  requirements  of 
49  U.S.C.  10903-04,  to  abandon  its 
13.62-mile  Une  of  railroad  between 
Albany  (milepost  86.5)  and  Sasser 
(milepost  72.88)  and  to  discontinue 
service  over  its  5.38-inile  rail  Une 
between  Sasser  and  Dawson  (milepost 
67.5),  in  Terrell.  Lee.  and  Dougherty 
Counties,  G.^.  subject  to  pubbc  use,  trail 
use/rail  banking,  historic  preservation, 
other  environmental,  and  standard  labor 
protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  15, 1996.  Formal  expressions 


>  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88,  109  Stat.  803  (the  Act),  enacted  December  29, 
1995,  and  effective  )anuar>'  1,  1996  abolished  the 
Interstate  Commerce  Commission  and  transferred 
certain  rail  proceedings  to  the  Surface 
Transportation  Board  [Board)  if  they  involve 
functions  retained  by  the  Act.  This  proceeding 
concerns  a  function,  authorization  of  rail 
construction  under  49  U.S.C.  10901,  that  has  been 
transferred  to  the  Board. 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88,  109  Stat.  803  (the  ICCTA).  which  was 
enacted  on  December  29,  1995,  and  took  effect  on 
January  1.  1996.  abolished  the  Interstate  Commerce 
Commission  (IOC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  ICCTA 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1 ,  1996,  insofar  as  they  involve 
hinctions  retained  by  the  ICCTA.  This  notice  relates 
to  a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1, 1996,  and  to  function*  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  ICCTA,  and  citations  are  to  the  former 
sections  of  the  statute,  unless  otherwise  indicated. 


of  intent  to  fi)e  an  CH^'A  under  49  CFR 
1152.27(c)(2)  2  and  requests  for  interim 
trail  use/rail  banking  imder  49  CFR 
1152,29  must  be  filed  by  August  26, 
1996;  and  petitions  to  reopen  must  be 
filed  by  September  10, 1996. 
ADDftCSSES:  Send  pleadings  referring  to 
Docket  No.  AB-389  (Sub-No,  IX)  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Ave.,  N.W.. 
Washington,  DC.  20423;  and  (2) 
Petitioner's  representative,  Michael  W. 
Blaszak,  211  South  Leitch  Avenue, 
LaGranpe,  IT  ftf^'^2S-2162 
F0«  FURTHEP  INf  OWMATKX  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired'  f202)  927-5721]. 
SUPPLEMENTARY  tNF0m*AT10N: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  4 
Data,  Inc.,  Room  2229,  1201 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
unpaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  August  9. 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmoas,  and  Commissioner 
Owen. 

VariMB  A.  Williams, 
Seavtary. 
[FR  Doc.  96-20917  Filed  8-15-96;  8:45  am] 

BtLUNG  CODE  49'S-0C.-P 


DEPARTMENT  OF  THE  TREASURV 

Office  of  Thrift  Superviston 

[AC-42;OTSNo  &804] 

First  Federal  Savings  ar>d  Loan 
Association  of  Alien  Parish  OakcJale 
LA.  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
8, 1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Allen  Parish, 
Oakdale,  Louisiana,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Stireet,  N.W.. 
Washington,  D.C.  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 


'  See  Exempt,  of  Rail  Abandonment— (^fen  of 
Finan.  Assist.,  4  I.CC.2d  164  (1987). 


1996 
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Carpenter  Freewav   sii;?e>  BOO   !r%  iriti, 
Texas  "5039-2010 

Hv  -he  C)ff;<  e  -f  T^.^lft  Supervision. 
Nadme  Y  Washington, 

■Ji 'rpijrfj.'p  :>fH:'>'tar\ 
FK  [kK    '»f)-  208fl  -  F :  .ed  8-15-96;  8:45  am) 

BILUNG  COO€  «r?O-01-«rl 


[AC-43;  OTS  No  027191 

Midwest  Savings  BanK,  Bolingbrooit, 
Illinois;  Approval  of  Conversion 
Application 

Notice  IS  heretiv  given  that  on  August 

i,  1996.  the  Director  Corporate 
Activities,  Office  ofThnft  Supervision, 


or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Midw  St  Sncings  Banic 
Bolingbrook,  Illinois,  tu  convert  to  the 
stock  form  of  organization  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  N  VV 
Washington,  D.C.  20552,  and  the  Centra] 
Regional  Office.  Office  of  Thrift 
Supervision,  200  West  Madison  Mreet 
Suite  1300,  Chicago,  Illinois  h060h 

Dated:  August  1, 1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington^ 
Corporate  Secretary. 

(FR  Doc.  96-20888  Filed  8-15-96;  8:45  am) 
BILUNQ  CODE  •»»-01-M 


Union  Federal  Bank,  An  FSB;  Notice  of 
Appointment  of  Receiver 

.Niotice  IS  hereby  given  that,  pursuant 
to  the  authority  contained  m  Section 
5(d)(2)  of  the  Home  Ov-Tiers'  Loan  .^ct, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Federal  Deposit  Insurance 
Corporation  as  sole  Receiver  for  1  "nion 
Federal  Bank..  An  FSB.  Los  Angeies 
California  OTS  No.  3146,  on  August  9. 
1996 

Dated:  August  12   1Q98 

Bv  the  Office  of  Thrih  S..;;:)erv!<;!on. 
Sadine  Y  Washington. 
Corporate  Secrete n 

'PR  Doc   96-20889  F:iec  8- 1  >-9fi   8:45  am) 
BiLUNG  CX)Oe  4720-01-KI 


Friday 

August  16,  1996 


Part  II 


Department  of  the 
Interior 


Minerals  Management  Service 
Alaska  Outer  Continental  Shelf  Region. 
Beaufort  Sea  Natural  Gas  and  Oil  Lease 
Sale  144;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Western  Gulf 
of  Mexico,  Oil  and  Gas  Lease  Sale  161 

AGENCY:  Minerais  Management  Service, 
Interior. 

ACTION:  Final  notice. 

1.  Authority.  This  Notice  is  published 
pursuanf  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331-1356, 
as  amended)  and  the  regulations  issued 
thereunder  (30  CFR  Part  256). 

2.  (a)  Filing  of  Bids.  Sealed  bids  will 
be  received  by  the  Regional  Director 
(RD).  Gulf  of  Mexico  Region,  Minerals 
Management  Service  (MMS),  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394.  Bids  may  be 
delivered  in  person  to  that  address 
during  normal  business  hours  (8  a.m.  to 
4  p.m..  Central  Standard  Time  (c.s.t.)) 
until  the  Bid  Submission  Deadline  at  10 
a.m.  Tuesday,  September  24,  1996. 
Heremafter,  all  times  cited  in  this 
Notice  refer  to  c.s.t.  unless  otherwise 
stated  Bids  will  not  be  accepted  the  day 
of  Bid  Opening,  Wednesday,  September 
25,  1996.  Bids  received  by  the  RD  later 
than  the  time  and  date  specified  above 
will  be  returned  unopened  to  the 
bidders.  Bids  may  not  be  modified  or 
withdrawn  unless  written  modification 
or  written  withdrawal  request  is 
received  by  the  RD  prior  to  10  a.m. 
Tuesday.  September  24,  1996.  Bid 
Opening  Time  will  be  9  a.m., 
Wednesday.  September  25,  1996,  at  the 
Royal  Sonesta  Hotel,  300  Bourbon 
Street.  New  Orleans.  Louisiana.  All  bids 
must  be  submitted  and  will  be 
considered  in  accordance  with 
applicable  regulations,  including  30 
CFR  Part  256  The  list  of  restricted  joint 
bidders  which  applies  to  this  sale 
appeared  in  the  Federal  Register  at  61 
FR  15968,  published  on  April  10, 1996. 

(b)  In  the  event  a  natural  disaster 
(such  as  widespread  flooding)  or  other 
occurrence  causes  the  .MMS  Gulf  of 
Mexico  Regional  Office  to  be  closed  on 
Tuesday.  September  24,  1996,  bids  will 
be  accepted  until  9  a.m.  Wednesday, 
September  25,  1996,  at  the  site  of  bid 
opening  specified  above.  Under  these 
conditions,  bids  may  be  modified  or 
withdrawn  upon  written  notification  up 
until  9  a.m.  Wednesday,  September  25, 
1996.  Closure  of  the  office  may  be 
determined  by  calling  (504)  736-0557 
and  hearing  a  recorded  message  to  that 
effect. 

3.  Method  of  Bidding. 

(a)  Submission  of  Bids.  A  separate 
signed  bid  in  a  sealed  envelope  labeled 
Sealed  Bid  for  Oil  and  Gas  Lease  Sale 


161,  not  to  be  opened  until  9  a.m.,  c.s.t., 
Wednesday,  September  25.  1996"  must 
be  submitted  for  each  tract  bid  upon. 
The  sealed  envelope  and  the  bid  should 
contain  the  following  information;  the 
company  name.  Gulf  of  Mexico 
Company  Number  (GOM  Company 
Number),  area  number  and/or  name 
(abbreviations  acceptable),  and  the 
block  number  of  the  tract  bid  upon.  Ln 
addition,  the  total  amount  bid  to  be 
considered  by  MMS  must  be  in  whole 
dollar  amount.  Any  cent  amount  above 
the  whole  dollar  will  be  ignored  by 
MMS. 

Bidders  must  submit  with  each  bid  Vs 
of  the  cash  bonus,  in  cash  or  by 
cashier's  check,  bank  draft,  or  certified 
check,  payable  to  the  order  of  the  U.S. 
Department  of  the  Interior — Minerals 
Management  Service.  For  identification 
purposes,  the  following  information 
must  appear  on  the  check  or  draft: 
company  name,  GOM  Company 
Number,  and  the  area  and  block  bid  on 
(abbreviation  acceptable).  No  bid  for 
less  than  all  of  the  unleased  portion(s) 
of  a  block  will  be  considered. 

All  documents  must  be  executed  in 
conformance  with  signatory 
authorizations  on  file  in  the  MMS  Gulf 
of  Mexico  Regional  Office.  Partnerships 
also  need  to  submit  or  have  on  file  a  list 
of  signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders. 

(b)  Submission  of  Statement(s) 
Regarding  Certain  Geophysical  Data. 
Each  company  submitting  a  bid,  or 
participating  as  a  joint  bidder  in  such  a 
bid,  shall  submit,  prior  to  the  Bid 
Submission  Deadline  specified  in 
paragraph  2  of  this  Notice,  a  statement 
or  statements  identifying  any  processed 
or  reprocessed  pre  and  post  stack  depth 
migrated  geophysical  data  in  their 
possession  or  control  pertaining  to  each 
and  every  block  on  which  they  are 
participating  as  a  bidder.  The  existence, 
extent,  tyjje  of  such  data,  and 
identification  of  specific  lines  or  3D 
surveys  must  be  clearly  stated.  In 
addition,  the  statement  shall  certify  that 
no  such  data  are  in  their  possession  for 
any  other  blocks  on  which  Ihey 
participate  as  a  bidder.  The  statement 
shall  be  submitted  in  an  envelope 
separate  from  those  containing  bids  and 
shall  be  clearly  marked;  an  example  of 
a  preferred  format  for  the  statement  and 


the  envelope  is  included  in  the 
document  titled  "Trial  Procedures  for 
Access  to  Certain  Geophysical  Data  in 
the  Gulf  of  Mexico"  (revised  Januars'  19, 
1996).  Only  one  statement  per  bidder  is 
required  for  each  sale,  but  more  than 
one  may  be  submitted  if  desired, 
provided  that  ail  tracts  bid  on  by  that 
company  are  covered  in  the  one  or  more 
statements. 

Paragraph  14(j),  Information  to 
Lessees,  contains  additional  information 
pertaining  to  geophysical  data. 

4.  Bidding,  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yearly 
rental,  and  royalty  systems  apply  to  this 
sale: 

(a)  Bidding  Systems.  All  bids 
submitted  at  this  sale  must  provide  for 
a  cash  bonus  in  the  amount  of  $25.00  or 
more  per  acre  or  fraction  thereof 

(b)  Yearly  Rental.  All  leases  awarded 
on  tracts  in  water  depths  of  200  meters 
and  greater  as  depicted  on  the  map 
"Royalty  Suspension  -Areas  For  The 
Western  Gulf  Of  Mexico  '  provided  with 
this  Notice  (i.e.,  tracts  in  any  of  the 
three  royalty  suspension  areas)  will 
provide  for  a  yearly  rental  payment  of 
$7.50  per  acre  or  fraction  thereof  until 
initial  production  is  obtained. 

All  leases  awarded  on  other  tracts 
(i.e  ,  those  in  water  depths  of  less  than 
200  meters)  will  provide  for  a  yearly 
rental  payment  of  S5.00  per  acre  or 
fraction  thereof  until  initial  production 
is  obtained. 

(c)  Royalty  Systems.  After  initial 
production  is  obtained,  leases  will 
provide  for  a  minimum  royalty  of  the 
amount  per  acre  or  fraction  thereof  as 
specified  as  the  yearly  rental  in 
paragraph  4(b)  above,  except  during 
periods  of  royalty  suspension  as 
discussed  in  paragraph  4(c)(3)  of  this 
Notice,  The  following  royalty  systems 
will  be  used  in  this  sale: 

(1)  Leases  with  a  12'/2-Percent 
Royalty.  This  royalty  rate  applies  to 
tracts  in  water  depths  of  400  meters  or 
greater;  this  area  is  shown  on  the 
Stipulations,  Lease  Terms,  and  Bidding 
Systems  Map  applicable  to  this  Notice 
(see  paragraph  13).  Leases  issued  on  the 
tracts  offered  in  this  area  will  hive  a 
fixed  royalty  rate  of  12  V2  percent,  except 
during  periods  of  royalty  suspension 
(see  paragraph  4(c)(3)  of  this  Notice). 

(2)  Leases  with  a  16^/3-Percent 
Royalty.  This  royalty  rate  applies  to 
tracts  in  water  depths  of  less  than  400 
meters  (see  aforementioned  map). 
Leases  issued  on  the  tracts  offered  in 
this  area  will  have  a  fixed  royalty  rate 
of  I6V3  percent,  except  during  periods 
of  royalty  suspension  for  leases  in  water 
depths  200  meters  or  greater  (see 
paragraph  4(c)(3)  of  this  Notice). 
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(3)  Royalty  Suspension.  In  accordance 
with  Public  luiw  104-58,  signed  by  the 
President  on  November  28.  1995,  MMS 
has  developed  procedures  providing  for 
the  suspension  of  royahy  payments  on 
production  from  eligible  leases  issued  as 
a  result  of  this  sale.  MMS  will  allow 
only  one  royalty  suspension  volume  per 
field  regardless  of  the  number  of  eligible 
leases  producing  the  field.  For  purposes 
of  this  paragraph,  an  eligible  lease  is  one 
that:  is  located  in  the  Gulf  of  Mexico  in 
water  depths  200  meters  or  deeper;  lies 
wholly  west  of  87  degrees,  30  minutes 
West  longitude;  and  is  offered  subject  to 
a  royalty  suspension  volume  authorized 
by  statute. 

An  eUgible  lease  from  this  sale  may 
receive  a  royalty  suspension  volume 
only  if  it  is  in  a  field  where  no  currently 
active  lease  produced  oil  or  gas  (other 
than  test  production)  before  November 
28,  1995.  The  following  appUes  only  to 
eligible  leases  in  fields  meeting  this 
condition. 

(i)  The  royalty  suspension  volumes 
are: 
— 17.5  million  barrels  of  oil  equivalent 

(mmboe)  in  200  to  400  meters  of 

water; 
—52.5  mmboe  in  400  to  800  meters  of 

water;  and 
— 87.5  mmboe  in  800  meters  of  water 

and  greater. 

A  map  titled  "Royalty  Suspension 
Areas  For  The  Western  Gulf  Of  Mexico" 
(March  1996)  depicting  blocks  in  which 
such  suspensions  may  apply  is 
cvurently  available  from  the  MMS  Gulf 
of  Mexico  Regional  Office  (see 
paragraph  14(a)  of  this  Notice). 

(ii)  When  production  first  occurs  from 
any  of  the  eligible  leases  in  a  field  (not 
including  test  production),  MMS  will 
determine  the  royalty  suspension 
volume  applicable  to  eUgible  lease(s)  in 
that  field.  The  determination  is  based  on 
the  royalty  suspension  volumes  and  the 
map  specified  in  paragraph  4(c)(3)(i) 
above. 

(iii)  If  a  new  field  consists  of  eligible 
leases  in  different  water  depth 
categories,  the  royalty  suspension 
volume  associated  with  the  deepest 
eligible  lease  applies. 

(iv)  If  an  eligible  lease  is  the  only 
eligible  lease  in  a  field,  royalty  is  not 
owed  on  the  production  from  the  lease 
up  to  the  amount  of  the  applicable 
royalty  suspension  volume. 

(v)  If  a  field  consists  of  more  than  one 
eligible  lease,  payment  of  royalties  on 
the  eUgible  leases'  initial  production  is 
suspended  until  their  cumulative 
production  equals  the  field's  established 
royalty  suspension  volume.  The  royalty 
suspension  volume  for  each  eligible 
lease  is  equal  to  each  lease's  actual 


production  (or  production  allocated 
under  an  approved  unit  agreement) 
until  the  field's  established  royalty 
suspension  volume  is  reached. 

(vi)  If  an  eligible  lease  is  added  to  a 
field  that  has  an  established  royalty 
suspension  volume,  the  field's  royalty 
suspension  volume  will  not  change 
even  if  the  added  lease  is  in  deeper 
water.  The  additional  lease  may  receive 
a  royalty  suspension  volume  only  to  the 
extent  of  its  production  before  the 
ctmiulative  production  from  all  eligible 
leases  in  the  field  equals  the  field's 
previously  established  royalty 
suspension  volume. 

(vii)  If  MMS  reassigns  a  well  on  an 
eligible  lease  to  another  field,  the  past 
production  from  that  well  will  count 
toward  the  royalty  suspension  volimie, 
if  any,  specified  for  the  new  field  to 
which  it  is  assigned.  The  past 
production  will  not  be  coimted  toward 
the  suspension  volume,  if  any,  from  the 
first  field. 

(viii)  An  eligible  lease  may  receive  a 
royalty  suspension  volume  only  if  the 
entire  lease  is  west  of  87  degrees,  30 
minutes  West  longitude.  A  field  that  lies 
on  both  sides  of  this  meridian  will 
receive  a  royalty  suspension  volume 
only  for  those  eligible  leases  lying 
entirely  west  of  the  meridian. 

(ix)  An  eligible  lease  may  obtain  more 
than  one  royalty  suspension  volume.  If 
a  new  field  is  discovered  on  an  eligible 
lease  that  already  benefits  from  the 
royalty  suspension  volume  for  another 
field,  production  from  that  new  field 
receives  a  separate  royalty  suspension. 

(x)  A  lessee  must  measure  natural  gas 
production  subject  to  the  royalty 
suspension  volume  as  follows:  5.62 
thoustmd  cubic  feet  of  natural  gas  equals 
one  barrel  of  oil  equivalent,  as  measured 
fully  saturated  at  15.025  psi,  60  degrees 
F. 

(xi)  In  any  year  during  which  the 
arithmetic  average  of  the  closing  prices 
on  the  New  York  Mercantile  Exchange 
for  light  sweet  crude  oil  exceeds  $28.00 
per  barrel,  royalties  on  the  production  of 
oil  must  be  paid  at  the  lease  stipulated 
royalty  rate  (see  paragraphs  4(c)  (1)  and 
(2)  above),  and  production  during  such 
years  counts  toward  the  royalty 
suspension  volume. 

In  any  year  during  which  the 
arithmetic  average  of  the  closing  prices 
on  the  New  York  Mercantile  Exchange 
for  natural  gas  exceeds  $3.50  per  million 
British  thermal  units,  royalties  on  the 
production  of  natural  gas  must  be  paid 
at  the  lease  stipulated  royalty  rate  (see 
paragraphs  4(c)  (1)  and  (2)  above),  and 
production  during  such  years  counts 
toward  the  royalty  suspension  volume. 

These  prices  for  oil  and  natural  gas 
are  as  of  the  end  of  1994  and  must  be 


adjusted  for  subsequent  years  by  the 
percentage  by  which  the  impUdt  price 
deflator  for  the  gross  domestic  product 
changed  during  the  preceding  calendar 
year. 

(xii)  A  royalty  suspension  will 
continue  imtil  the  end  of  the  month  in 
which  the  cumulative  production  from 
eligible  leases  in  the  field  reaches  the 
royalty  suspension  volume  for  the  field 

Paragraph  14(1),  Information  to 
Lessees,  contains  additional  information 
pertaining  to  royalty  suspension 
matters. 

5.  Equal  Opportunity.  The 
certification  required  by  41  CFR  60- 
1.7(b)  and  Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967,  on  the  CompUance  Report 
Certification  Form,  Form  MMS-2033 
(June  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
(Jime  1985)  must  be  on  file  in  the  MMS 
Gulf  of  Mexico  Regional  Office  prior  to 
lease  award  (see  paragraph  14Ce)). 

6.  Bid  Opening.  Bid  opening  v^rill 
begin  at  the  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  purpose  of  publicly 
announcing  bids  received,  and  no  bids 
will  be  accepted  or  rejected  at  that  time. 

7.  Deposit  of  Payment.  Any  cash, 
cashier's  checks,  certified  checks,  or 
bank  drafts  submitted  wdth  a  bid  may  be 
deposited  by  the  Government  in  an 
interest-bearing  accoimt  in  the  U.S. 
Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does 
not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  of  Tracts.  The  United 
States  reserves  the  right  to  withdraw 
any  tract  from  this  sale  prior  to  issuance 
of  a  written  acceptance  of  a  bid  for  the 
tract. 

9.  Acceptance,  Rejection,  or  Return  of 
Bids.  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  vfill  be  accepted,  and  no 
lease  for  any  tract  will  be  awarded  to 
any  bidder,  unless: 

(a)  the  bidder  has  compUed  with  all 
requirements  of  this  Notice  and 
applicable  regulations; 

fb)  the  bid  is  the  highest  legal  bid;  and 

(c)  the  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  vdll  be  considered  for 
acceptance  unless  it  provides  for  a  cash 
bonus  in  the  amoxmt  of  $25.00  or  more 
per  acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  other 
applicable  regulations  may  be  returned 
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to  the  person  submitting  that  bid  bv  the 
RD  and  not  considered  for  acceptance. 

To  ensure  that  the  Government 
receives  a  fair  return  for  the  conveyance 
of  lease  rights  for  this  sale,  the  MMS  has 
modified  its  two-phased  process  forbid 
adequacy  determination.  The  MMS  will 
not  automatically  accept  legfd  high  bids 
on  confirmed  and  wildcat  tracts  which 
receive  three  or  more  bids.  Such  tracts 
will  be  evaluated  m  accordance  with  the 
remaining  elements  of  the  MMS  bid 
adequacy  prot:edures.  This  modification 
was  descnbed  in  the  Federal  Register 
on  March  29.  1996  161  FR  141b2J.  A 
copy  of  the  revised  bid  adequacy 
procedures  ("Summary  of  Procedures 
for  Determining  Bid  Adequacy  at 
Offshore  Oil  and  Gas  Lease  Sales: 
Effective  April  1996.  with  Sale  157")  is 
available  from  the  MMS  Gulf  of  Mexico 
Regional  Office  (see  paragraph  14(a)  of 
this  Notice). 

10.  Successful  Bidders.  The  following 
requirements  apply  to  successful 
bidders  in  this  sale: 

(a)  Lease  Issuance. 

Each  person  who  has  submitted  a  bid 
accepted  by  the  authorized  officer  will 
be  required  to  execute  copies  of  the 
lease  (Form  MMS-2005  (March  1986)  as 
amended),  pay  the  balance  of  the  cash 
bonus  bid  along  with  the  first  year's 
annual  rental  for  each  lease  issued  \}y 
electronic  fund.s  transfer  in  accordance 
with  the  requirements  of  30  CFR 
218  155.  and  satisfy  tifS  bonding 
requirements  of  30  CFR  256.  Subpart  I, 
as  amended. 

Paragraphs  14  (m)  and  (n), 
Information  to  Lessees,  contain 
additional  information  pertaining  to  this 
matter 

(b)  Certification  Regarding 
Nonprocurement  Debarment, 
Suspension,  and  Other  Responsibility 
.Vfatters — Pnmar\-  Covered  Transactions. 

Each  person  involved  as  a  bidder  in 
a  successhil  high  bid  must  have  on  file. 
in  the  MMS  Gulf  of  Mexico  Regional 
Office  .'Vdiudication  Unit,  a  currently 
valid  certification  that  the  person  is  not 
excluded  from  participation  in  primary 
covered  transac-tions  under  Federal 
nonprocurement  programs  and 
activities.  A  certification  previously 
provided  to  that  office  remains  c\irrently 
valid  until  new  or  revised  information 
applicable  to  that  certification  becomes 
available  In  the  event  of  new  or  revised 
applicable  information,  a  subsequent 
certification  is  required  before  lease 
issuance  can  occur.  Persons  submitting 
such  certifications  should  review  the 
requirements  of  43  CFR,  Part  12, 
Subpart  D,  as  amended  in  the  Federal 
Register  of  lune  26,  1995,  at  60  CFR 
J3035, 


Copies  of  the  certification  form  are 
available  from  the  MMS  Gulf  of  Mexico 
Regional  Office  Public  Information  Unit. 
See  Paragraph  14(a)  of  this  Notice  for 
directions  on  how  to  obtain  the  forms 

11.  Leasing  Maps  and  Official 
Protraction  Diagrams.  Tracts  offered  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  which  may  be  purchased  from 
the  MMS  Gulf  of  Mexico  Regional  Office 
(see  paragraph  14(a)): 

(a)  Outer  Continental  Shelf  Leasing 
Maps — Texas,  Nos.  1  through  8.  This  is 
a  set  of  16  maps  which  sells  for  $18.00. 

(b)  Outer  Continental  Shelf  Official 
Protraction  Diagrams.  These  diagrams 
sell  for  $2.00  each. 

NG  14-3  Corpus  Christi  (rev.  01/27/76) 
NG  14-6  Port  Isabel  (rev.  01/15/92) 
NG  15-1  East  Breaks  (rev.  01/27/76) 
NG  15-2  Garden  Banks  (rev.  10/19/81) 
NG  15-4  Alaminos  Canyon  (rev.  04/27/89) 
NG  15-5  Keathley  Canyon  (rev.  04/27/89) 
NG  15-8  (No  Name)  (rev.  04/27/89) 

12.  Description  of  the  Areas  Offered 
for  Bids. 

(a)  Acreage  of  blocks  is  shown  on 
Leasing  Maps  and  Official  Protraction 
Diagrams.  Some  of  these  blocks, 
however,  may  be  partially  leased,  or 
transected  by  administrative  lines  such 
as  the  Federal/State  jurisdictional  line. 
Information  on  the  unleased  portions  of 
such  blocks,  including  the  exact 
acreage,  is  included  in  the  follovsdng 
doctunent  as  a  part  of  this  Notice  and  is 
currently  available  from  the  MMS  Gulf 
of  Mexico  Regional  Office: 

Western  Gulf  of  Mexico  Lease  Sale 
161— Final  Notice.  Unleased  Split 
Blocks  and  Unleased  Acreage  of  Blocks 
with  Aliquots  and  Irregular  Portions 
Under  Lease. 

(b)  Tracts  not  available  for  leasing. 
The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing 
Maps  and  Official  Protraction  Diagrams 
listed  in  paragraph  11  (a)  and  (b),  except 
for  those  blocks  or  partial  blocks  already 
under  lease.  A  list  of  Western  Gulf  of 
Mexico  tracts  currently  under  lease  is 
included  in  the  Sale  Notice  Package 
available  from  the  MMS  Gulf  of  Mexico 
Regional  Office  (see  paragraph  14(a)). 

(1)  Although  they  are  currently 
unleased,  no  bids  will  be  accepted  on 
High  Island  Area,  East  Addition,  South 
Extension,  Blocks  A-375  and  A-398  (at 
the  Flower  Garden  Banks). 

(2)  Although  they  are  currently 
unleased,  no  bids  will  be  accepted  on 
the  following  blocks  located  off  Corpus 
Christi  whidb  have  been  identified  by 
the  Navy  as  needed  for  testing 
equipment  and  training  mine  warfare 
personnel:  Mustang  Island  Area  Blocks 
793.  799,  and  816. 


(3)  Although  they  are  currently 
unleased,  no  bids  will  be  accepted  on 
the  following  blocks  which  are  currently 
under  appeal;  High  Island  .'^rea  Block 
170,  and  Galveston  Area,  South 
.'Kddition.  Block  A-125. 

Note:  .^s  noted  in  the  Final  Notice  of  Sale 
for  Sale  157,  tracts  or  portions  of  tracts 
beyond  the  United  States  Exclusive 
Economic  Zone  are  offered  based  upon 
provisions  of  the  1982  Law  of  the  Sea 
Convention,  and  could  be  subject  to  a 
continental  shelf  delimitation  agreement 
between  the  United  States  and  Mexico. 

.^  list  of  these  tracts  or  portions  of  tracts 
and  a  map  are  included  in  the  Sale  Notice 
Package  available  from  the  .MMS  Gulf  of 
Mexico  Regional  Office  (see  paragraph  14(a)). 

13,  Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  from  this  sale  will 
have  initial  terms  as  show^n  on  the 
Stipulations.  Lease  Terms,  and  Bidding 
Systems  .Map  applicable  to  this  Notice 
and  will  be  on  Form  MMS-2005  (March 
1986).  Copies  of  the  map  and  lease  form 
are  available  from  the  MMS  Gulf  of 
Mexico  Regional  Office  (see  paragraph 
14(a)). 

(b)  The  applicabihty  of  the 
stipulations  which  follow  is  as  shown 
on  the  map  described  in  paragraph  13(a) 
and  as  supplemented  by  references  in 
this  Notice. 

Stipulation  No.  1 — Topographic 
Features. 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
in  the  Biological  Stipulation  Map 
Package  associated  with  this  Notice 
which  is  available  from  the  MMS  Gulf 
of  Mexico  Regional  Office  (see 
paragraph  14(a),) 

The  banks  that  cause  this  stipulation 
to  be  applied  to  blocks  of  the  Western 
Gulf  are: 


Bank  name 


Shelf  Edge  Banks 

West  Flower  Garden  Bank ' 
(defined  by  1/4  1/4  1/4  sys- 
tem). 

East  Plower  Garden  Bank ' 
(defined  by  1/4  1/4  1/4  sys- 
tem). 

MacNeil  Bank  

29  Fathom  Bank 

Rankin  Bank „ 

Geyer  Bank  „ 

Elvers  Bank  „„.... 

Bright  Bank  2  

McGrail  Bank 2  

Rezak  Bank^ 

Sidner  Bank  2  

Par1<er  Bank*  

Stetson  Bank „ 

Appelbaum  Bank 


No  activity 

zone  defined 

by  Isobath 

(meters) 


100 


100 


82 
64 
85 
85 
85 
85 
85 
85 
86 
85 
52 
85 
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Bank  name 


Low  Relief  Banks' 
Mystenous  Bank 

Coffee  Lump „ 

Blacklish  Ridge  

Big  Dunn  Bar 

Snail  Dunn  Bar „ 

32  s^athom  Bank 

Ciaypiie  Bank'  

South  Texas  Banks  ^ 

Dream  Bank  

Southern  Bank  

Hospital  Bank  

\orth  Hospital  Bank 

Aransas  Bank  

Sout^  Baker  Bank 

Baker  Bank 


No  activity 

zone  defined 

by  Isobath 

(meters) 


74.76,78. 

80,84 

Various 

70 

65 

65 

52 

50 

78,82 

80 

70 

68 

70 

70 

70 


^  Flower  Garden  Banks — in  paragraph  (c)  a 
"4-Mile  Zone"  rather  than  a  "i-Mile  Zone"  ap- 
plies. 

2  Central  Gulf  of  Mexrco  bank  with  a  portion 
of  its  "1-Mile  Zone"  and  or  "3-Mile  Zone"  in 
the  Western  Gulf  of  Mexico 

3  Low  Relief  Banks — Only  paragraph  (a)  ap- 
plies. 

"Claypile  Bank— Paragraphs  (a)  and  (b) 
apply  In  paragraph  (b)  monitonng  of  the  efflu- 
ent to  determine  the  et'ect  on  the  biota  of 
Claypiie  Bank  shal'  Pe  -equired  rather  than 
shunting. 

5  South  Texas  Banks — Only  paragraphs  (a) 
and  (b)  appfy. 

(a)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  Usted  isobath 
("No  Activity  Zone"  as  showrn  in  the 
aforementioned  Biological  Stipulation 
Map  Package)  of  the  banks  as  listed 
above. 

(b)  Operations  within  the  area  showrn 
as  "1,000-Meter  Zone"  in  the 
aforementioned  Biological  Stipulation 
Map  Package  shall  be  restricted  by 
shunting  all  drill  cuttings  and  drilling 
fluids  to  the  bottom  through  a  downpipe 
that  terminates  an  appropriate  distance, 
but  no  more  than  10  meters,  from  the 
bottom. 

(c)  Operations  within  the  area  shown 
as  "1-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  to  the 
bottom  through  a  downpipe  that 
terminates  an  appropriate  distance,  but 
no  more  than  10  meters,  from  the 
bottom.  (Where  there  is  a  "1-Mile 
Zone"  designated,  the  "1,000-Meter 
Zone"  in  paragraph  (b)  is  not 
designated.) 

(d)  Operations  within  the  area  shown 
as  "3-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  from 
development  operations  to  the  bottom 
through  a  downpipe  that  terminates  an 


appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom. 

Stipulation  No.  2 — Military  Areas 

(This  stipulation  wrill  be  included  in 
leases  located  within  the  Warning  Areas 
as  shown  on  the  map  described  in 
paragraph  13(a).) 

(a)  Hold  and  Save  Harmless 

Whether  compensation  for  such 
damage  or  injury  might  be  due  under  a 
theory  of  strict  or  absolute  liabihty  or 
otherwise,  the  lessee  assumes  all  risks  of 
damage  or  Injury  to  persons  or  property, 
which  occvu"  in,  on,  or  above  the  Outer 
Continental  Shelf  (OCS),  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  of  the  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities 
being  performed  by  the  lessee  in,  on,  or 
above  the  OCS,  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  United  States  Government,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents  or  employees,  being 
conducted  as  a  part  of,  or  in  connection 
with,  the  programs  and  activities  of  the 
command  headquarters  listed  in  the 
following  table. 

Notwitnstanding  any  limitation  of  the 
lessee's  Uability  in  Section  14  of  the 
lease,  the  lessee  assumes  this  risk 
whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negUgence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  employees.  The 
lessee  further  agrees  to  indemnify  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  lessee,  or  to  indemnify 
and  save  harmless  the  United  States 
against  all  claims  for  loss,  damage,  or 
injury  sustained  by  the  agents, 
employees,  or  invitees  of  the  lessee,  its 
agents,  or  any  independent  contractors 
or  subcontractors  doing  business  with 
the  lessee  in  coimection  writh  the 
programs  and  activities  of  the 
aforementioned  military  installation, 
whether  the  same  be  caused  in  whole  or 
in  part  by  the  negligence  or  fault  of  the 
United  States,  its  contractors,  or 
subcontractors,  or  any  of  its  officers, 
agents,  or  employees  and  whether  such 
claims  might  be  sustained  under  a 
theory  of  strict  or  absolute  habihty  or 
otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  its  own 
electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees. 


independent  contractors  or 
subcontractors  emanating  from 
individual  designated  defense  warning 
areas  in  accordance  with  requirements 
specified  by  the  commander  of  the 
command  headquarters  listed  in  the 
following  table  to  the  degree  necessary 
to  prevent  damage  to,  or  unacceptable 
interference  with.  Department  of 
Defense  flight,  testing,  or  operational 
activities,  conducted  within  individual 
designated  warning  areas.  Necessary 
monitoring  control,  and  coordination 
with  the  lessee,  its  agents,  employees, 
invitees,  independent  contractors  or 
subcontractors,  will  be  effected  by  the 
commander  of  the  appropriate  onshore 
miUtary  installation  conducting 
operations  in  the  particular  warning 
area;  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  communication  during 
any  period  of  time  between  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  and  onshore  faciUties. 

(c)  Operational 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  behalf,  boat,  ship, 
or  aircraft  traffic  into  the  individual 
designated  warning  areas  shall  enter 
into  an  agreement  with  the  commander 
of  the  individual  command 
headquarters  listed  in  the  foUovdng  fist, 
upon  utilizing  an  individual  designated 
warning  area  prior  to  commencing  such 
traffic.  Such  an  agreement  will  provide 
for  positive  control  of  boats,  ships,  and 
aircraft  operating  into  the  warning  areas 
at  all  times. 

W-228— Chief.  Naval  Air  Training, 
Naval  Air  Station,  Office  No.  206, 
Corpus  Christi,  Texas  78419-5100, 
Telephone:  (512)  939-3862/2621 
W-602— Headquarters  ACC/DORR, 
Detachment  1.  Operations 
Headquarters,  Air  Combat 
Command.  Offutt  AFB,  Nebraska 
68113-5550,  Telephone;  (402)  294- 
2334 

Stipulation  No.  3 — Operations  in  the 
Naval  Mine  Warfare  Area 

(This  stipulation  will  apply  to  Mustang 
Island  Area  East  Addition  Blocks  732, 
733,  and  734.) 

(a)  The  placement,  location,  and 
planned  periods  of  operation  of  surface 
structures  on  this  lease  during  the 
exploration  stage  are  subject  to  approval 
by  the  Regional  Director  (RD),  Minerals 
Management  Service  Gulf  of  Mexico 
Region,  after  the  review  of  the  operator's 
Exploration  Plan  (EP).  Prior  to  approval 
of  the  EP.  the  RD  will  consult  with  the 
Commander,  Mine  Warfare  Command, 
in  order  to  determine  the  EP's 
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compatibility  with  scheduled  military 
operations.  No  permanent  structures  nor 
debris  of  any  icind  shall  be  allowed  in 
the  area  covered  by  this  lease  during 
exploration  operations. 

(b)  To  the  extent  possible,  sub- 
seafloor  development  operations  for 
resources  subsurface  to  this  area  should 
originate  outside  the  area  covered  by 
this  lease.  Any  above-sea  floor 
development  operations  within  the  area 
covered  by  this  lease  must  be 
compatible  with  scheduled  military 
operations  as  determined  by  the 
Commander,  Mine  Warfare  Command. 
The  lessee  will  consult  with  and 
coordinate  plans  for  above-seafloor 
development  activities  (including 
abandonment)  v\ith  the  Commander, 
Mine  Warfare  Command.  The 
Development  Operations  Coordination 
Document  (EX!)CD)  must  contain  the 
locations  of  any  permanent  structures, 
fixed  platforms,  pipelines,  or  anchors 
plan.ned  to  be  constructed  or  placed  in 
the  area  covered  by  this  lease  as  part  of 
such  development  operations.  The 
DOCD  must  also  contain  the  vmtten 
comments  of  the  Commander,  Mine 
Warfare  Command  on  the  proposed 
activities.  Prior  to  the  approval  of  the 
DOCD.  the  RD  will  consult  with  the 
Commander  in  order  to  determine  the 
DOCDs  compatibility  with  scheduled 
militarv'  operations. 

For  more  information,  consultation, 
uid  coordination,  the  lessee  must 

'-ontact; 

Commander,  Mine  Warfare  Command, 
325  Fifth  Street.  SE.,  Corpus  Christi. 
Texas  78419-5032,  Phone:  (512)  939- 
4895 

14.  Information  to  Lessees. 

(a)  Supplemental  Documents.  For 
copies  of  the  various  documents 
identified  as  available  from  the  MMS 
Gulf  of  Mexico  Regional  Office, 
prospective  bidders  should  contact  the 
Public  Information  Unit,  Minerals 
Management  Service,  1201  Ehnwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  either  in  writing  or  by 
telephone  at  (504)  736-2519  or  (800) 
200-GULF.  For  additional  information, 
contact  the  Regional  Supervisor  for 
Leasing  and  Environment  at  that 
address  or  by  telephone  at  (504)  736- 
2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
estabhshed  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C.  1221  et  seq.),  as 
amended. 


UMI 


U.S.  Army  Corps  of  Engineers  (COE) 
permits  are  required  for  construction  of 
any  artificial  islands,  installations,  and 
other  devices  permanently  or 
temporarily  attached  to  the  seabed 
located  on  the  OCS  in  accordance  with 
Section  4(e)  of  the  OCS  Lands  Act,  as 
amended. 

For  additional  information, 
prospective  bidders  should  contact  Lt. 
Commander  Ken  Parris,  Assistant 
Marine  Port  Safety  Officer,  8th  Coast 
Guard  District,  Hale  Boggs  Federal 
Building,  New  Orleans,  Louisiana 
70130,  (504)  589-6901.  For  COE 
information,  prospective  bidders  should 
contact  Mr.  Etolan  Dunn,  Chief 
Evaluation  Section,  Regulatory  Branch, 
Post  Office  Box  1229,  Galveston,  Texas 
77553,  (409)  766-3935. 

(c)  Offshore  Pipelines.  Bidders  are 
advised  that  the  Department  of  the 
Interior  and  the  Department  of 
Transportation  have  entered  into  a 
Memorandum  of  Understanding,  dated 
May  6,  1976,  concerning  the  design, 
installation,  operation,  and  maintenance 
of  offshore  pipelines.  Bidders  should 
consult  both  Departments  for 
regulations  appUcable  to  offshore 
pipelines. 

(d)  8-Year  Leases.  Bidders  are  advised 
that  any  lease  issued  for  a  term  of  8 
years  will  be  canceled  shortly  after  the 
end  of  the  fifth  year,  following  notice 
pursuant  to  the  OCS  Lands  Act,  as 
amended,  if  within  the  initial  5-year 
period  of  the  lease,  the  drilling  of  an 
exploratory  well  has  not  been  initiated; 
or  if  initiated,  the  well  has  not  been 
drilled  in  conformance  with  the 
approved  exploration  plan  criteria;  or  if 
there  is  not  a  suspension  of  operations 
in  effect.  Furthermore,  a  rental  payment 
for  the  sixth  year  will  be  due  despite  the 
cancellation.  Bidders  are  referred  to  30 
CFR  256.37  and  the  MMS  Gulf  of 
Mexico  Regional  Office  Letter  to  Lessees 
and  Operators  of  February  13,  1995. 

(e)  Affirmative  Action.  Revision  of 
Department  of  Labor  regulations  on 
affirmative  action  requirements  for 
Government  contractors  (including 
lessees)  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 
Register  of  August  25, 1981,  at  46  FR 
42865  and  42968).  Should  changes 
become  effective  at  any  time  before  the 
issuance  of  leases  resulting  from  this 
sale,  section  18  of  the  lease  form  (Form 
MMS-2005,  March  1986),  would  be 
deleted  from  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the 
affirmative  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  superseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(1)  and  60-1. 7(a)(1).  Submission  of 
Form  MMS-2032  (June  1985)  and  Form 


MMS-2033  (June  1985)  will  not 
invahdate  an  otherwise  acceptable  bid, 
and  the  revised  regulations' 
requirements  will  be  deemed  to  be  part 
of  the  existing  affirmative  action  forms. 
(f)  Ordnance  Disposal  Areas.  Bidders 
are  cautioned  as  to  the  existence  of  two 
inactive  ordnance  disposal  areas  in  the 
Corpus  Christi  and  East  Breaks  areas, 
shown  on  the  map  described  in 
paragraph  13(a).  These  areas  were  used 
to  dispose  of  ordnance  of  unknowm 
composition  and  quantity.  These  areas 
have  not  been  used  since  about  1970. 
Water  depths  in  the  Corpus  Christi  area 
range  from  approximately  600  to  900 
meters  Water  depths  in  the  East  Breaks 
area  range  from  approximately  300  to 
700  meters  Bottom  sediments  in  both 
areas  are  generally  soft,  consisting  of 
silty  clays  Exploration  and 
development  activities  in  these  areas 
require  precautions  commensurate  with 
the  potential  hazards. 

(gj  .Archaeological  Resources.  Bidders 
are  advised  that  a  Final  Rule  regarding 
archaeological  resources  was  published 
in  the  Federal  Register  on  October  21, 
1994  (59  FR  53091),  granting  specific 
authority  to  each  MMS  Regional 
Ehrector  to  require  archaeological 
surveys  and  reports  (under  30  CFR  250, 
256,  260,  and  281)  and  the  submission 
of  these  reports  to  the  Regional  Director 
prior  to  exploration,  development  and 
production,  or  installation  of  lease-term 
or  right-of-way  pipelines.  .MMS  Notice 
to  Lessees  (NtL)  91-02  (Outer 
Continental  Shelf  Archaeological 
Resources  Requirements  for  the  Gulf  of 
Mexico  OCS  Region)  published  in  the 
Federal  Register  on  December  20,  1991 
(50  FR  66076)  effective  February  17. 
1992,  specifies  survey  methodology, 
Unespacing,  and  archaeological  report 
WTiting  requirements  for  lessees  and 
operators  in  the  MMS  Gulf  of  Mexico 
Region, 

Two  additional  documents  are 
available  from  the  MMS  Gulf  of  Mexico 
Region  Public  Information  Office  (see 
paragraph  14(a)): 

"List  of  Lease  Blocks  Within  the  High- 
Probability  Area  for  Historic  Period 
Shipwrecks  on  the  OCS"  dated  January  30, 
1995.  This  list  supersedes  the  list 
promulgated  by  the  MMS  Letter  to  Lessees 
(LTL)  of  November  30, 1990. 

"List  of  Lease  Blocks  Within  the  High- 
Probability  Area  for  Prehistoric 
Archaeological  Resources  on  the  OCS"  dated 
January  30, 1995. 

Implementation  of  this  Final  Rule  and 
NTL  91-02  obviates  the  need  for  the 
Protection  of  Archaeological  Resources 
Stipulation  required  for  previous  issues. 

(n)  Proposed  Rigs  to  Reefs.  Bidders 
are  advised  that  there  are  OCS  artificial 
reef  sites  and  planning  areas  for  the  Gulf 
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of  Mexico.  These  are  generally  located 
in  water  depths  of  less  than  200  meters. 
While  all  existing  and  proposed  sites 
require  a  permit  from  the  U.S.  Army 
Corps  of  Engineers,  this  "Rigs  to  Reefs" 
program  is  implemented  thiough  State 
sponsorship  through  the  following  State 
Coordinators: 

Alabama  Mi.  Walter  M.  Tatum,  (334)  968- 

7576 
Florida  Mr.  Jon  Dodrill,  (904)  922-4340 
Louisiana  Mr.  Rick  Kasprzac,  (504)  765-2375 
Mississippi  Mr.  Mike  Buchanan,  (601)  385- 

5860 
Texas  Ms.  Jan  Ck)ulbertson,  (713)  474-1418 

For  more  information,  on  artificial 
reef  sites,  prospective  bidders  should 
contact  the  above  listed  State  Artificial 
Reef  Coordinators  for  their  areas  of 
interest. 

(i)  Proposed  Lightering  Zones.  Bidders 
are  advised  that  the  U.S.  Coast  Guard 
has  proposed  designating  certain  areas 
of  the  Gulf  of  Mexico  (60  FR  1958  of 
January  5,  1995),  as  lightering  zones  for 
the  purpose  of  permitting  single  hull 
vessels  to  off-load  oil  within  the  U.S. 
Exclusive  Economic  Zone.  Such 
designation  may  have  implications  for 
oil  and  gas  operations  in  the  areas. 
Additional  information  may  be  obtained 
fi-om  Lieutenant  Commander  Stephen 
Kantz,  Project  Manager,  Oil  Pollution 
Act  (OPA  90)  Staff,  at  (202)  267-6740. 

(j)  Statement  Regarding  Certain 
Geophysical  Data.  Pursuant  to  Sections 
18  and  26  of  the  OCS  Lands  Act,  as 
amended,  and  the  regulations  issued 
thereunder,  MMS  has  a  right  of  access 
to  certain  geophysical  data  and 
information  obtained  or  developed  as  a 
result  of  operations  on  the  OCS.  MMS 
is  sensitive  to  the  concerns  expressed  by 
industry  regarding  the  confidentiality  of 
individual  company  work  products  and 
client  lists  and  the  potential  burden  of 
responding  to  a  myriad  of  requests  from 
MMS  pertaining  to  the  existence  and 
availability  of  these  types  of  reprocessed 
geophysical  data.  To  resolve  the 
concerns  of  both  industry  and  MMS 
with  respect  to  such  cases,  MMS  has 
worked  with  industry  to  develop  the 
requirements  contained  within 
paragraph  3(b)  Method  of  Bidding 
above.  MMS  has  modified  the  previous 
procedure  to  require  that  bidders  who 
are  in  possession  of  the  requested  data. 
now  identify  the  specific  data  by  line 
name  or  3D  phase.  This  wiU  help  MMS 
in  identifying  time  data  that  may 
already  be  in  our  data  base  and  at  the 
same  time  not  impose  undue  burden  on 
industry  by  rerequesting  it.  These 
requirements  are  being  imposed  on  a 
trial  basis  to  determine  their 
effectiveness  and  are  subject  to 
modification  in  fut\ire  sales. 


The  details  of  this  requirement  are 
specified  in  the  document  "Trial 
Ptocedures  for  Access  to  Certain 
Geophysical  Data  in  the  Gulf  of  Mexico" 
(revised  January  19,  1996),  which  is 
available  upon  request  from  the  MMS 
Gulf  of  Mexico  Region  Public 
Information  Unit  (see  paragraph  14(a)). 
In  brief,  these  requirements  include: 

(1)  In  the  period  for  ninety  (90)  days 
after  the  sale,  bidders  will  allow  MMS 
to  inspect  such  data  within  seven  (7) 
days  of  a  written  request  fi-om  MMS, 
and  upon  further  written  request  will 
transmit  to  MMS,  within  ten  (10) 
working  days,  such  data.  After  this 
ninety  day  period,  a  response  time  of 
thirty  (30)  days  following  an  MMS 
written  request  will  be  considered 
adequate. 

(2)  Successful  bidders  must  retain 
such  data  for  three  (3)  years  after  the 
sale,  and  unsuccessful  bidders  must 
retain  such  data  for  six  (6)  months  after 
the  sale,  for  possible  acquisition  by 
MMS. 

For  the  six  (6)  month  period  after  the 
sale,  based  on  a  review  of  the  allowable 
cost  of  data  reproduction  to  MMS  for 
three-dimensional  and  two-dimensional 
data  sets,  the  company  providing  the 
reprocessed  data  will  be  reimbursed  at 
a  rate  of  $480  per  block  or  part  thereof 
for  three-dimensional  data  and  $2  per 
line  mile  for  two-dimensional  data. 
Afterwards,  reimbursement  wdll  be 
subject  to  the  terms  and  conditions  of  30 
CFR  251.13(a). 

All  geophysical  data  and  information 
obtained  and  reviewed  by  MMS 
pursuant  to  these  procedures  shall  be 
held  in  the  strictest  confidence  and 
treated  as  proprietary  in  accordance 
with  the  applicable  terms  of  30  CFR 
251.14. 

For  additional  information,  contact 
the  MMS  Gulf  of  Mexico  Regional  Office 
of  Resource  Evaluation  at  (504)  736- 
2720. 

(k)  Information  about  Indicated 
Hydrocarbons.  Bidders  are  advised  that 
MMS  makes  available,  about  3  months 
prior  to  a  lease  sale,  a  hst  of  unleased 
tracts  having  well  bores  with  indicated 
hydrocarbons.  Basic  information 
relating  to  production,  well  bores,  and 
pay  range  for  each  tract  is  included  in 
the  list.  The  list  is  available  fi-om  the 
MMS  Gulf  of  Mexico  Region  Public 
Information  Unit  (see  paragraph  14(a)). 

(1)  Royalty  Relief  The  Outer 
Continental  Shelf  (OCS)  Deep  Water 
Royalty  Relief  Act  authorizes  the 
Secretary  of  the  Interior  to  offer  certain 
deepwater  OCS  tracts  in  the  Central  and 
Western  Gulf  of  Mexico  for  lease  with 
suspension  of  royalties  for  a  volume, 
value,  or  period  of  production  the 
Secretary  determines.  An  interim  rule 


was  published  in  the  Federal  Register 
(61  FR  12022;  March  25, 1996)  that 
specifies  the  royalty  suspension  terms 
imder  which  the  Secretary  will  make 
tracts  available  for  this  sale.  Bidders  are 
advised  to  review  that  document  for 
additional  details  on  this  matter.  For 
further  information,  bidders  may 
contact  Walter  Cruickshank  of  the  MMS 
Offshore  Minerals  Analysis  Division  at 
(202) 208-3822. 

A  map  titled  "Royalty  Suspension 
Areas  For  The  Western  Gulf  Of  Mexico" 
depicting  blocks  in  which  such 
suspensions  may  apply  is  currently 
available  from  the  MMS  Gulf  of  Mexico 
Regional  Office  (see  paragraph  14(a)  of 
this  Notice). 

The  publication  "OCS  Operations 
Field  Names  Master  List"  depicts 
currently  established  fields  in  the  Gulf 
of  Mexico.  This  document  is  updated 
monthly  and  reprinted  quarterly.  Copies 
may  be  obtained  from  the  MMS  Gulf  of 
Mexico  Regional  Office  (see  paragraph 
14(a)  of  this  Notice). 

(m)  Lease  Instrument.  Bidders  are 
advised  that  the  lease  instrument  will 
include  royalty  relief  provisions 
(paragraph  4(c)(3)  of  this  Notice)  and  8- 
year  lease  cancellation  provisions 
(paragraph  14(d)  of  this  Notice)  where 
applicable.  Leases  will  continue  to  be 
issued  on  Form  MMS-2005  (March 
1986)  as  amended. 

(n)  Electronic  Funds  Transfer.  Bidders 
are  advised  that  the  4/5ths  and  first  year 
rental  EFT  instructions  for  lease  payoff 
have  been  revised  and  updated  by  MMS 
Royalty  Management.  Companies  may 
now  use  either  the  Fedwire  Deposit 
System  or  the  Automated  Clearing 
House  (overnight  payments).  See 
paragraph  10(a)  of  this  Notice. 

(o)  Minimizing  Oil  and  Gas  Structures 
Near  the  Flower  Garden  Banks.  Bidders 
are  reminded  of  Notice  to  Lessees  and 
Operators  (NTL)  85-8,  "Minimizing  Oil 
and  Gas  Structures  in  the  Gulf  of 
Mexico,"  dated  November  26, 1985. 
Section  11  of  the  NTL  sets  forth  the 
MMS'  policy  with  regard  to  the 
minimiaation  of  structures  for  drilling, 
development,  and  production  on  OCS 
leases.  The  policy  requires  that  such 
structures  including  lease-term 
pipelines  be  placed  in  a  manner  that 
causes  minimum  interference  with  other 
significant  uses  of  the  OCS.  Please  be 
advised  that  the  MMS  wrill  strictly 
adhere  to  this  policy  when  reviewing 
Exploration  Plans  and  Development 
Ojjerations  Coordination  Doctiments 
which  propose  the  use  or  installation  of 
such  structures  within  the  "Four-Mile 
Zone"  and  adjacent  areas  surrounding 
the  Flower  Garden  Banks  National 
Marine  Sanctuary. 


AG 


1996 


42720 


Federal  Register  /  Vol.  61,  No.  160    '  Friday    August   16.  1996    '  Notices 


Dh'pu    Au;ji.s'  9.  1996. 
Cvnthia  Quarterman. 
Uirf'ftrr  v.';,-;,-:  >  M i nagement Service. 

Apprnv^d 
Sylvia  V.  Baca. 

Arting  Assi<;trint  Secretary,  Landand 
V;  ,'1  pn  /  ^  Ma  n ai^ement. 
FK  [>><    46-ji)H61  Filed  d-15-96;  8:45  ami 

SILUNG  COO€  «10-ME-P 


UMI 


c  a 

■»  IB  « 

m  wm  m 

■■t  ■■  ^* 


Friday 

August  16.  1996 


Part  IV 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR   Part   K) 

Rulemaking  Policies  and  Proceaures; 

Proposed  Remova!  ct  Part  iO:  ^'-oposed 

Ruie 


42722 


Federal  Register  /  Vol.  61.  No.  160  /  Friday,  August  16.  1996  /  Proposed  Rules 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24CFRParllO 

[Docket  No  FR-J292-P-04] 

RIN2501-AB43 

Rulemaking  Policies  and  Procedures; 
Proposed  Removal  of  Part  1C 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  Part  10  of  HUD's  regulations, 
comnujiily  known  as  HUD's  "Rule  on 
Rules,"  contains  HUD's  policies  and 
procedures  for  the  promulgation  and 
issuance  of  rules,  including  the  use  of 
public  participation  in  the  rulemaking 
process.  This  rule  proposes  to  remove 
part  10  and  replace  this  part  with  an 
uncodified  policy  statement,  published 
in  the  Federal  Register,  that  would 
advise  the  pubhc  of  HUD's  policies  and 
procedures  regarding  rulemaking.  This 
rule  also  proposes  to  revise  HUD's 
rulemaking  policies  by  removing  the 
commitment  to  undertake  notice  and 
comment  rulemaking  for  those  matters 
that  are  e.xempt  from  notice  and 
comment  rulemaking  under  the 
.Administrative  Procedure  Act.  HUD's 
proposed  statement  of  regulatory 
policies  and  procedures  is  part  of  this 
notice  of  proposed  rulemaking. 

DATES:  Comments  Due  Date:  October  15, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington.  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title  and 
to  the  specific  sections  in  the  regulation. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
commimication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Camille  E.  Acevedo.  Assistant  General 
Counsel  for  Regulations,  Office  of 
General  Counsel:  Room  10276;  U.S. 
Department  of  Housing  and  Urban 
Development;  451  Seventh  Street,  SW; 
Washington,  DC  20410-0500;  telephone 
(202)  708-3055.  Hearing  or  speech- 
impaired  individuals  may  call  HUD's* 
TTY  number  1-800-877-8399  (Federal 
Information  Relay  Service).  (The  "800" 
number  is  a  toll-free  number,  the  "708" 
number  is  not  toll-free.) 


SUPPLEMENTARY  INFORMATION: 

1.  Background 

Part  10  establishes  HUD's  policy  of 
affording  public  participation  in  the 
Department's  rulemakings,  gives  notice 
o.f  the  location  of  HUD's  Rules  Docket, 
and  sets  forth  procediu^s  for  HUD 
rulemakings,  including  the  public's 
right  to  petition  for  rulemaking.  In 
promulgating  part  10,  HUD,  along  with 
several  other  Federal  agencies  during 
this  same  time  period,  responded  to 
public  sentiment  to  the  effect  that 
agencies  administering  loan  and  grant 
programs,  which  are  exempt  from  aotice 
and  comment  rulemaking  under  5 
U.S.C.  553  (the  Administrative 
Procedure  Act,  (APA)),  should  not 
exclude  themselves  frnm  comparable 
limitations  on  their  authority  to 
promulgate  regulations. ' 

There  were  two  recent  efforts  by  HUD 
to  amend  the  policies  and  procediu^s  in 
part  10. 

November  14.  1991  Proposed  Rule. 
On  November  14. 1991  (56  FR  57869). 
HUD  published  a  proposed  rule  entitled 
"Rulemaking  Policies  and  Procedures — 
Pubhc  Conunent  Periods."  Through  this 
rule,  HUD  proposed  to  reduce  the  60- 
day  public  comment  period  it  required 
for  all  rules  under  part  10.  The 
November  14,  1991  proposed  rule 
would  have  permitted  HUD  discretion 
in  establishing  the  period  for  public 
comment  on  rules  in  a  manner  similar 
to  that  permitted  by  the  APA.  The  nde 
would  continue  to  provide  for  60-day 
public  comment  period  as  the  norm  for 
HUD  rulemaking,  but  would  allow  for  a 
minimum  of  30  days  upon  a  finding  of 
good  cause.  HUD  received  21  public 
comments  on  this  rule.  The  majority  of 
the  commenters  opposed  the  rule. 

October  14.  1992  Proposed  Rule.  On 
October  14. 1992  (57  FR  47166).  HUD 
published  a  proposed  rule  entitled. 
"Rulemaking  Policies  and  Procedures — 
Expediting  Rulemaking  and  Policy 


'  Part  10  was  initially  issued  on  December  22. 
1971  (36  FR  24423),  and  underwent  several 
revisions.  Part  10,  as  currently  codified,  was 
promulgated  on  January  5,  1979  (44  FR  1606).  With 
respect  to  similar  rules  and  policies  of  other 
agencies,  see  the  notice  of  the  Department  of 
Agriculture,  published  on  July  24, 1971  (36  FR 
13804):  the  notice  of  the  Department  of  Health  and 
Human  Services,  published  on  February  5, 1971  (36 
FR  2532);  the  notice  of  the  Department  of  the 
Interior,  published  on  May  5. 1971  (36  FR  8336); 
the  notice  of  the  Small  Business  Administration, 
published  on  August  25, 1971  (36  FR  16716);  the 
rule  of  the  Department  of  Defense,  published  on 
February  3,  1975  (40  FR  491 1,  redesignated  at  41 
FR  27074  on  July  1,  1976,  and  redesignated  and 
amended  at  56  FR  64482  on  December  10,  1991,  see 
32  CFR  part  336);  the  notice  of  the  Department  of 
Transportation,  published  on  February  26. 1979  (44 
FR  1 1034);  and  the  rule  of  the  Department  of  Labor, 
published  on  January  2, 1981  (46  FR  35)  concerning 
29  CFR  part  2. 


UMI 


Implementation".  Relying  on  the 
e.xemption  from  notice  and  comment 
rulemaking  in  the  APA  for  matters 
involving  public  property,  loans,  grants, 
benefits  or  contracts  (the  "proprietary" 
exemption),  the  October  14,  1992 
proposed  rule  would  have  amended  part 
10  to  dispense  with  notice  and  comment 
rulemaking,  except  where  required  by 
statute. 

The  October  14,  1992  proposed  rule 
provided  two  discretionary  grounds  for 
employing  advance  notice  and  comment 
to  the  public:  (1)  where  HUD 
determined  it  to  be  "essential  for  the 
formulation  of  the  rule,"  or  (2) 
necessary  to  "enhance"  the  rulemaking 
where  "time  is  not  of  the  essence."  HUD 
received  77  comments  on  the  proposed 
rule.  The  majority  of  the  commenters 
opposed  the  rule's  attempt  to  curtail  the 
use  of  advance  notice  and  opportunity 
for  comment.  The  reasons  for  objecting 
to  curtailing  notice  and  comment 
rulemaking  varied,  but  the 
overwhelming  reason  was  that  the 
commenters  believe  that  pubUc  input 
makes  for  a  better  rule. 

The  1991  and  1992  proposed  rules  are 
withdrawTi  by  this  proposed  rule. 

II.  This  Proposed  Rule 

This  rule  proposes  to  remove  part  10 
from  HUD's  regulations,  and  replace 
part  10  writh  an  tmcodified  policy 
statement,  published  in  the  Federal 
Register,  that  would  advise  the  public  of 
HUD's  policies  and  procedures 
regarding  regulations.  This  rule  also 
proposes  to  remove  from  HUD's 
rulemaking  policies  its  commitment  to 
undertake  notice  and  comment 
rulemaking  for  matters  that  are  exempt 
from  notice  and  comment  rulemaking 
imder  the  APA. 

A.  Proposed  Removal  of  Part  10 

On  March  4. 1995.  President  Clinton 
issued  a  directive  to  all  Federal  agencies 
to  eliminate  obsolete  and  luinecessary 
regulations  and  to  streamline  the 
remaining  regulations  to  ensure  that 
they  are  "smart"  rules,  rules  that  are 
sensible,  imderstandable,  cost-effective, 
customer  friendly,  and  minimally 
burdensome.  In  response  to  the 
President's  directive.  HUD  conducted  a 
line-by-line  review  of  its  regulations, 
and  submitted  two  reports  to  the 
President  outlining  the  Department's 
strategy  for  achieving  the  President's 
regulatory  objectives.  One  of  the 
principles  of  this  review  was  that  only 
matters  that  were  required  to  be 
promulgated  by  regulation  would  be 
codified.  To  the  maximum  extent 
possible.  HUD  would  find  alternative, 
legally  permissible  meams  of  informing 
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the  public  of  its  policies  and 
procedures 

In  furtherance  of  the  President's 
directive.  HLID  proposes  to  remove  part 
10  from  its  codified  regulations,  and  to 
include  HLTD's  rulemaking  policies  and 
procedures  m  a  statement  of  pollc^  to  be 
published  in  the  Federal  Register. 
Several  agencies  have  set  forth  their 
rulemaking  policies  and  procedures  in 
uncodified  Federal  Register  documents, 
and  through  this  document  HUD 
proposes  to  do  the  same,  (See  footnote 
1  in  this  preamble,  and  also  see  the 
more  recently  issued  notice  of  the  Farm 
Credit  Administration  on  its  rulemaking 
policies,  published  on  May  16.  1995,  60 
PR  26034  )  HUD's  "Statement  of 
Regulator*'  Policies  and  Procedures" 
will  be  published  in  the  Federal 
Register  after  taking  into  consideration 
the  pubhc  comments  received  on  this 
proposed  rule,  and  the  proposed 
-Statement  of  Regulatory  Policies  and 
Procedures,  contained  in  Section  III  of 
this  preamble. 

B  Proposed  Removal  of  Commitment  to 

Undertake  Sotice  and  Comment 
Rulemaking  in  All  Matters 

With  the  exception  of  the  removal  of 

the  commitment  to  undertake  notice 
and  comment  rulemaking  m  ail  matters, 
HUD  is  not  proposing  to  make 
significant  changes  m  its  rulemaking 
policies  and  procedures  On  the  matter 
of  notice  and  comment  rulemaking. 
HUD  would  continue  to  be  governed  by 
the  two  general  statutory  authorities  that 
currentlv  govern  HUD  rulemakings:  (1) 
section  552  ofthe  APA  (5  U  S.C.  552); 
and  (2)  section  553  of  the  .\PA  (5  U.S.C. 
553).  Additionally,  HLTD.  along  wdth  the 
other  Federal  agencies,  must  adhere  to 
any  regulatory  principles  and 
procedures  adopted  by  the  President 
through  executive  order  or  other 
Presidential  document  (such  as 
Presidential  memorandum). 

1.  Authorities  Governing  Rulemaking 

Section  552.  Section  552(a)(1)  ofthe 
APA,  the  public  information  section  of 
the  APA,  requires  each  Federal  agency 
to  publish  in  the  Federal  Register 
several  types  of  documents,  including 
"substantive  rules  of  general 
applicability"  and  "statements  of 
policy."  Failure  to  publish  a  rule  may 
result  in  its  t)eing  unenforceable  against 
the  pubhc.  Section  552  requires  HUD  to 
have  a  regulatory  structure  based  on 
regular  publication  of  rules  and  policies 
in  the  Federal  Register.  The  pubhcation 
requirements  of  section  552  apply  to  all 
rules,  even  those  subject  to  the 
"proprietary"  exemption  from  advance 
public  participation  set  forth  in  section 
553. 


Section  553  .Section  553,  the  APAs 
informal  rulemaking  provision,  speafies 
the  situations  in  which  the  pubUc  must 
be  given  advance  notice  and  an 
opportunity  to  comment  on  proposed 
regulations  Section  553(a)(1)  contains 
an  exception  to  this  requirement  for 
matters  relating  to  "public  property, 
loans,  grants,  benefits,  or  contracts" — 
the  so-called  "proprietary'"  exemption. 
Rules  that  do  not  qualify  for  the 
"proprietaPk"  exemption  or  other 
section  553  exemptions  must  provide 
for  advance  notice  and  opportunity  to 
comment,  unless  notice  and  comment 
are  "impracticable,  imnecessary,  or 
contrary  to  the  public  interest." 

Many  HUD  programs  are  grant,  loan 
and  benefit  programs  (such  as  HUD's 
Federal  Housing  Administration 
programs.  Government  National 
Mortgage  Association  programs, 
Community  Development  Block  Grant 
programs,  and  public  and  Indian 
housing  programs)  and  fit  within  the 
proprietar.  exemption.  However,  other 
HUD  programs  or  other  HUD 
responsibilities  do  not  qualify  for  the 
"propnetary  ■  exemption.  These  include 
such  "regulatory"  authorities  as  the  Real 
Estate  Settlement  Procedures  Act 
(RESP-A).  Manufactured  Home 
Standards.  Interstate  L^nd  Sales,  Lead- 
Based  Paint  .abatement,  and  possibly 
certain  authorities  under  the  Fair 
Housing  .\ct. 

Executive  Order  12866.  In  addition  to 
the  APA,  HUD  would  continue  to  be 
governed  by  President  Clinton's 
Executive  Order  12866  on  Regulatory 
Planning  and  Review  (issued  September 
30,  1993,  and  pubUshed  on  October  4, 
1993,  58  FR  51735).  Section  6(a)(1)  of 
the  Executive  Order  contains  the 
following  guidance  on  public 
participation  in  rulemaking: 

Each  agency  shall  (consistent  with  its  own 
rules,  regulations,  or  procedures)  provide  the 
public  with  meaningful  participation  in  the 
regulatory  process.  In  particular,  before 
issuing  a  notice  of  proposed  rulemaking, 
each  agency  should,  where  appropriate,  seek 
the  involvement  of  those  who  are  intended 
to  benefit  from  and  those  expected  to  be 
burdened  by  any  regulation  ....  In  addition, 
each  agency  should  afford  the  public  a 
meaningful  oppxjrtunity  to  comment  on  any 
profwsed  regulation,  which  in  most  cases 
should  include  a  comment  {}eriod  of  not  less 
than  60  days. 

The  Executive  Order  imposes  a  clear 
and  affirmative  obUgation  on  Federal 
agencies  to  ensiu«  the  public's 
meaningful  participation  in  the 
development  of  agency  rules. 
Specifically,  the  Executive  Order 
encourages  public  participation  before 
agencies'  issuance  of  a  notice  of 


proposed  rvdemaking,  where 
appropriate. 

m  response  to  this  provision  in  the 
Executive  Order,  HUD  has  conducted  a 
number  of  meetings  with  members  of 
the  pubUc,  formal  and  informal,  to 
solicit  pubUc  guidance  early  in  the 
rulemaking  process.  HUD's  Fiscal  Year 
1995  Regulatory  Plan,  pubhshed  on 
November  14,  1994  (59  FR  57087), 
contains  several  examples  of  rules  in 
which  HUD  sought  the  input  of  affected 
members,  through  informal  meetings  or 
pubhc  meetings,  before  a  proposed  rule 
was  published.  These  examples 
included  HUD's  ConsoUdated  Plan  rule, 
the  Section  3  (Economic  OppKjrtunities 
for  Low-  and  Very  Low-Income  Persons) 
rule,  the  Indian  Housing  ConsoUdation 
Regulation  rule,  the  Nondtizens  rule, 
and  the  PubUc  Housing  Management 
Assessment  rule.  Additional  examples 
of  rules  in  which  HUD  soUcited  pubUc 
comment  before  issuance  of  the  rule, 
that  have  occurred  since  pubhcation  of 
the  November  1994  Regulatory  Plan, 
include  HUD's  Significant  Facilities  and 
Services  rule  (four  pubhc  meetings  were 
held),  the  Occupancy  Standards  rule 
(three  informal  meetings  were  held), 
and  the  Mortgagee  Review  Board 

Tlation. 
addition,  under  President  Clinton's 
Executive  Order,  HUD  has  pubhshed 
one  rule  developed  through  the 
negotiated  rulemaking  process  and  is 
currently  involved  in  its  second 
negotiated  rulemaking.  HUD's  first 
negotiated  rulemaking  entitled  "Low- 
Income  Public  and  Indian  Housing — 
Vacancy  Rule"  was  pubhshed  as  a 
proposed  rule  on  July  19, 1995  (60  FR 
37294),  and  the  final  rule  was  published 
on  February  28,  1996  (61  FR  7586). 
HUD's  second  negotiated  rulemaking 
addresses  the  subject  of  the  treatment  of 
certain  fees  received  by  mortgage 
brokers  and  other  retail  lenders  under 
the  Real  Estate  Settlement  Procedures 
Act  (RESPA),  and  the  Negotiated 
Rulemaking  Advisory  Committee  has 
been  formed  and  is  meeting  regularly  to 
address  the  issues  involved  in  this 
rulemaking. 

Negotiated  rulemaking  is  a  process 
that  brings  together  all  the  interests 
affected  by  a  rule  and  seeks  to  reach  a 
consensus  poUcy,  and  is  strongly 
encouraged  by  this  Administration. 
HUD  anticipates  increased  use  of  this 
effective  mechanism  for  ensuring  early 
and  meaningful  pubhc  participation. 

2.  Limitations  on  Notice  and  Comment 
Rulemaking 

In  adopting  the  proprietary  exemption 
in  section  553  of  the  APA.  the  Congress 
recognized  from  the  outset  the 
additional  time  that  notice  and 
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comment  rulemaking  in  the  areas  of 
public  property,  loans,  grants,  benefits 
and  contracts  would  involve,  and  that 
given  the  subiect  areas  involved, 
agencies  have  a  legitimate  and 
recognizable  need  to  make  loans,  grants 
or  other  benefits  available  to  the  affected 
public  more  quickly  than  notice  and 
comment  rulemaking  allows  (even 
under  the  most  efficient  loilemaking 
procedures).  In  adopting  the  proprietary 
exemption  m  section  553,  the  Congress 
found  that  agencies  were  justified  in 
proceeding  without  notice  and  comment 
rulemaking  in  proprietary  matters  and 
that  no  further  lustifir^tion  on  the  part 
of  the  agency  is  required  for  dispensing 
with  notice  and  comment  rulemaking 
on  proprietary-  matters, 

HUD  believes  that  the  removal  of  its 
commitment  to  undertake  advance 
notice  and  comment  rulemaking  m  all 
matters  would  not  resuh  in  a  significant 
diminution  of  public  participation  in 
HUD  rulemakings  HUD's  use  of  notice 
and  comment  rulemaking  has  become 
more  targeted  over  the  years,  more 
focused  on  situations  in  which  public 
participation  is  most  valuable. 
Concomitantly,  HUD  also  has  focused 
on  situations  in  which  advance  notice 
should  be  waived  for  good  cause. 
Working  within  the  existing  part  10  over 
the  years,  HUD  has  identified  several 
"good  cause"  exceptions  to  part  10*8 
advance  participation  requirements,  and 
these  are  as  follows: 

a.  Rules  involving  little  or  no 
discretion.  Notice  and  comment 
rulemaking  is  not  required  where 
implementation  of  the  apphcable 
statutory  provision  allows  for  minimal, 
if  any,  agency  discretion.  This  includes 
so-called  "self-executing"  laws.  The 
rationale  is  that  public  comment  is  only 
of  value  where  there  is  a  significant 
amoimt  of  discretion  involved  in  the 
rulemaking.  Typically,  matters  falling 
into  this  category  are  implemented  by 
informal  means  (such  as  handbooks  and 
HUD  notices),  followed  by  a  conforming 
final  rule,  if  a  rule  is  required  to  be 
pubhshed  by  section  552  of  the  APA  or 
part  10. 

b.  "Temporary  programs."  Notice  and 
comment  rulemaking  is  not  required  for 
demonstrations,  pilot  programs,  and 
similar  temporary  programs.  The 
rationale  is  that  demonstrations  and 
other  temporary  programs  are  presumed 
not  to  contemplate  the  delay  inherent  in 
notice  and  comment  rulemaking,  and 
because  they  are  temporary  programs, 
they  are  not  intended  to  be  permanently 
codified.  These  types  of  programs  are 
typically  implemented  by  non- 
regulatory  means,  such  as  a  notice  of 
funding  availabiUty  (NOFA)  or,  if 


sufficiently  directed,  a  contract  with  the 
recipient. 

c.  Provisions  in  appropriations  acts. 
Notice  and  comment  rulemaking  is  not 
required  for  new  programs  or 
amendments  that  are  included  in 
appropriations  acts  and  that  apply  for 
one  year  only  (the  statutory  directives 
are  only  apphcable  for  one  year)  or  are 
tied  to  specific  appropriation  funds,  The 
rationale  is  that  by  tying  these 
authorities  to  specific  time  periods  and 
appropriation  funds,  the  Congress  can 
be  presumed  to  have  intended  their 
immediate  implementation,  without  the 
delay  attendant  to  notice  and  comment 
rulemaking.  These  provisions  are 
typically  unplemented  by  informal 
means,  such  as  notices  of  funding 
availability  (NOFAs)  and  other  notices. 

d.  Authorizing  legislation  with 
funding.  Notice  and  comment 
rulemaking  is  not  required  for  recently 
enacted  authorizing  legislation  that 
requires  a  rulemaking  to  implement  the 
legislative  authority,  and  that  has 
funding  for  the  first  time.  The 
assumption  is  that  by  funding  such  a 
program,  the  Congress  intends  the 
program  to  be  up  and  nmning  as  soon 
as  possible,  and  does  not  envision  a 
two-stage  rulemaking  process  that  could 
unduly  delay  funding  distribution,  even 
under  the  most  efficient  rulemaking 
processes.  These  programs  can  be 
implemented  in  a  variety  of  ways, 
including  by  interim  rule  or  by  NOFA 
accompanied  by  a  proposed  rule. 

e.  Statutory  deadhnes.  With 
increasing  fi^quency,  HUD  authorizing 
statutes  contain  si}ecific  deadlines  for 
the  issuance  of  implementing 
regulations.  Where  compliance  with  a 
deadline  does  not  permit  use  of  two- 
stage  rulemaking,  implementation  is 
permitted  by  interim  rulemaking  to 
ensure  that  the  rule  takes  effect  within 
the  prescribed  deadline. 

f.  Statutory  rulemaking  directives. 
Over  the  years,  the  Congress  has  become 
increasingly  directional  about  the  use  of 
public  participation  in  HUD 
rulemakings.  In  some  cases.  Congress 
has  mandated  notice  and  comment 
rulemaking  for  specific  provisions  or 
entire  titles  or  subtitles  of  authorizing 
statutes.^  In  other  cases,  the  Congress 
has  provided  for  implementation  by 
interim  rule,  with  pubhc  participation 


^  See,  for  example,  the  following  provisions  of: 
(1)  the  Housing  and  Community  Development  Act 
of  1992  (Pub.L.  102-550,  approved  October  28. 
1992):  sec.  191  (title  I),  sec.  222  (Utle  D).  sec.  332 
(title  m),  and  sec.  685  (title  VI);  and  (2)  sec.  103(h) 
of  the  Multifamily  Housing  Property  Disposition 
Reform  Act  of  1994  (Pub.L.  103-233,  approved 
April  11,  1994)  (notice/proposed  rule  for  alternative 
uses  for  prevention  of  mortgage  defaults). 


after  rule  effectiveness.^  In  still  other 
cases,  the  Congress  has  provided  for 
implementation  by  non-regulatory 
means.''  Finally,  the  Congress  has 
increasinglv  called  for  the  effectiveness 
of  statutory  provisions  without  regard  to 
HUD  rulemaking.'^ 

Because  of  HUD's  interpretation  of 
part  10  and  the  increasing  incidence  of 
Congressional  direction  of  regulatorv 
policy,  the  areas  subject  to  HUD's  use  of 
notice  and  comment  rulemaking  under 
part  10  have  considerably  narrowed 
over  the  years.  The  Department 
recognizes  the  importance  of  public 
participation  in  the  remaining 
situations,  and  is  committed  to  ensuring 
the  public  is  given  meaningful 
participation  in  those  matters  as 
required  by  the  .^P,^. 

The  Department  believes  that  the 
commitment  to  undertake  notice  and 
comment  rulemaking  in  all  matters, 
even  those  exempt  bv  the  APA  from 
advance  notice  and  comment,  is  not 
necessary  and,  as  shown  bv  the 
preceding  discussion,  is  not  always 
practicable.  Additionally,  the 
Department  believes  that  its  poUcies 
regarding  rulemaking  need  not  be 
codified  in  the  Code  of  Federal 
Regulations.  These  policies  may  be  set 
forth  by  notice  that  is  published  in  the 
Federal  Register,  as  several  other 
agencies  have  done 

III.  HUD's  Proposed  Statement  of 
Regulatory  Policies  and  Procedures 

The  following  sets  forth  HUD's 
proposed  Statement  of  Regulatory 
PoUcies  and  Procedures. 

Statement  of  Regulatory  Policies  and 
Procedures 

A.  Policy 

The  Department  of  Housing  and 
Urban  Development  will  develop 
regulations  consistent  with  the 
Administrative  Procedure  Act  (APA), 
the  Department  of  Housing  and  Urban 
Development  Act.  and  any  other  statute, 
executive  order,  or  Administration 
directive  that  contains  specific 
rulemaking  directions  applicable  to 


'  See,  for  example,  sec.  101(f)  of  the  Muhifamily 
Housing  Property  Disposition  Reform  Act  of  1994 
(Pub.  L.  103-233)  (interim  rule  to  implement 
property  disposition  reforms)  and  sec.  332  of  the 
Housing  and  Community  Development  Act  of  1992 
(Pub.  L.  102-550)  (interim  rule  for  title  HI). 

*  See,  for  example,  the  following  provisions  of 
the  HUD  Demonstration  Act  of  1993  (Pub.  L.  103- 
120):  sec.  2(c)(6)  (noncompetitive  selection  in 
innovative  homeless  program)  and  sees.  4(d)  and 
6(e)  (notices  to  implement  the  NCDI  and  pension 
fund  initiatives). 

'  See,  for  example,  sec  2  of  the  Housing  and 
Community  Development  Act  of  1992  (Pub.  L.  102- 
550)  and  sec.  113  of  H.R.  2046  (104th  Cong..  Ist 
Sess.).  the  United  States  Housing  Act  of  1995. 
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HLT),  HUD  will  promulgate  regulations 
where  required  by  statute,  or  necessary 
to  interpret  the  law,  or  to  promote  the 
objectives  of  the  agency.  To  achieve  its 
objective.  HUD  will: 

1   Strive  to  ensure  that  each 
regulation  has  a  well-defined  objective. 

2.  Promulgate  regulations  that,  to  the 
extent  feasible.  specif\'  performance 
criteria  and  objectives  rather  than 
command  and  control  requirements. 

3.  Issue  regulations  that  are  clear  and 
easy  to  understand  to  all  who  may  be 
affected  by  the  regulation,  and  that  are 
as  brief  and  uncomplicated  as  possible. 

4.  Issue  regulations  that  have  been 
developed  giving  adequate 
consideration  to  regulatory  alternatives, 
and  that  have  been  developed  based  on 
a  reasoned  determination  of  the  costs 
and  benefits  involved  in  the  regulation. 

5.  Coordinate  its  rulemaking  with 
other  agencies  to  eUminate  or  minimize 
unnecessar\  duplication  of  regulations 
or  inconsistency. 

6.  Provide  for  public  participation  in 
the  rulemaking  consistent  with  the  APA 
and  all  other  applicable  statutes  and 
executive  orders,  and  provide 
meaningful  pubhc  p>articipation  in  the 
development  of  the  rule  at  the  earliest 
stage  possible. 

HUD  will  consider  these  principles  as 
it  develops  new  regulations  and  as  it 
reviews  existing  regulations  to 
determine  whether  the  regulations 
continue  to  be  necessary'  and  effective. 

B.  Rules  Docket 

1.  All  Federal  Register  docimients 
and  records  of  published  documents  are 
maintained  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410. 

2.  All  public  comments  on  Federal 
Register  documents  should  refer  to  the 
docket  number  appearing  in  the  heading 
of  the  rule,  and  should  he  addressed  to 
the  Rules  Docket  Clerk. 

3.  Federal  Register  documents  are 
public  records.  After  a  docket  is 
established,  any  person  may  examine 
docketed  materials,  including  public 
comments,  at  any  time  diu-ing  regular 
business  hours,  and  may  obtain  a  copy 
of  any  docketed  material. 

C.  Petitions  for  Rulemaking 

1.  Any  interested  person  may  petition 
the  Secretary  for  the  issuance, 
amendment,  or  repeal  of  a  rule.  Each 
petition  shall: 

a.  Be  submitted  to  the  Rules  Docket 
Clerk,  Room  10276,  Department  of 
Housing  and  Urban  Development, 
Washington,  DC  20410. 


b.  Set  forth  the  text  or  substance  of  the 
rule  or  amendment  proposed  or  specify 
the  rule  sought  to  be  repealed; 

c.  Explain  the  interest  of  the 
petitioner  in  the  action  sought;  and 

d.  Set  forth  all  data  and  argimients 
available  to  the  petitioner  in  support  of 
the  action  sought. 

2.  No  public  procedures  wall  be  held 
directly  on  the  petition  before  its 
disposition.  If  the  Secretary  finds  that 
the  petition  contains  adequate 
justification,  a  rulemaking  proceeding 
will  be  initiated  or  a  final  rule  will  be 
issued,  as  appropriate.  If  the  Secretary 
finds  that  the  petition  does  not  contain 
adequate  justification,  the  petition  will 
be  denied  by  letter  or  other  notice,  with 
a  brief  statement  of  the  ground  for 
denial.  The  Secretary  may  consider  new 
evidence  at  any  time;  however, 
repetitious  petitions  for  rulemaking  will 
not  be  considered. 

D.  Additional  Rulemaking  Proceedings 

The  Secretary  may  invite  interested 
persons  to  present  oral  arguments, 
appear  at  informal  hearings,  or 
participate  in  any  other  procedure    " 
affording  opportunity  for  oral 
presentation  of  views.  The  transcripts  or 
minutes  of  such  meetings,  as 
appropriate,  will  be  kept  and  filed  in  the 
Rules  Docket. 

E.  Hearings 

1.  The  provisions  of  5  U.S.C.  556  and 
557,  which  govern  formal  hearings  in 
adjudicatory  proceedings,  do  not  apjply 
to  informal  rulemaking  proceedings 
described  in  this  part.  When 
opportimity  is  afforded  for  oral 
presentation,  such  informal  hearing  is  a 
nonadversary,  fact-finding  proceeding. 
Any  rule  issued  in  a  proceeding  under 
this  part  in  which  a  hearing  is  held  is 
not  based  exclusively  on  the  record  of 
such  hearing. 

2.  When  a  hearing  is  provided,  the 
Secretary  will  designate  a  representative 
to  conduct  the  hearing,  and  if  the 
presence  of  a  legal  officer  is  desirable, 
the  General  Coimsel  vnll  designate  a 
staff  attorney  to  serve  as  the  officer. 

F.  Adoption  of  a  Final  Rule 

All  timely  comments  are  considered 
in  taking  final  action  on  a  proposed 
rule.  Each  preamble  to  a  final  nile  will 
contain  a  short  analysis  and  evaluation 
of  the  relevant  significant  issues  set 
forth  in  the  comments  submitted,  and  a 
clear  concise  statement  of  the  basis  and 
purpose  of  the  rule. 

G.  Petitions  for  Reconsideration 

Petitions  for  reconsideration  of  a  final 
rule  will  not  be  considered.  Such 
petitions,  if  filed,  will  be  treated  as 


petitions  for  rulemaking  in  accordance 
with  section  C  of  this  notice. 

IV.  Other  Matters 

Environmental  impact.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  wdth  HUD  regulations  at  24 
CFR  part  50,  which  implements  section 
102(2)(C]  of  the  National  Environmental 
PoUcy  Act  of  1969  (NEPA).  This  Finding 
of  No  Significant  Impact  is  available  for 
pubhc  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development  Room 
10276,  451  Seventh  Street,  SW, 
Washington,  DC  20410. 

Impact  on  small  entities.  The 
Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and,  by  approving  it, 
certifies  that  the  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  is  procedural  only, 
and  would  not  have  a  substantive  effect 
on  small  entities. 

Executive  Order  12606.  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  this 
proposed  rule  is  procedural  only,  and 
would  not  have  potential  for  significant 
impact  on  family-formation, 
maintenance,  and  general  well-being, 
and  thus  is  not  subject  to  review  under 
the  Order. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  proposed  rule  is 
procediual  only,  and  would  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

List  of  Subjects  in  24  CFR  Part  10 

Administrative  practice  and 
procedure. 

Accordingly,  under  the  authority  of 
42  U.S.C.  3535(d),  part  10  is  proposed 
to  be  removed  from  title  24  of  the  Code 
of  Federal  Regulations. 

Dated:  July  18, 1996. 
Henry  G.  Cisneros, 
Secretary. 

[PR  Doc.  96-20697  Filed  8-15-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 


Office  for  Civil  Rights;  Sexual 
Harassment  Guidance;  Peer  Sexua 
Harassment;  Draft  Document 
Availability  and  Request  for  Comments 

agency:  Department  of  Education. 
summary:  The  Assistant  Secretary  for 
(  ivil  Rights  announces  the  availability 
upon  request  of  a  draft  document 
entitled  "Sexual  Harassment  Guidance: 
Peer  Soxuai  Harassment"  (Guidance). 
Thf  (,ui(!ari(,e  provides  educational 
institutioris  with  information  regarding 
the  standards  used  by  OCR  to 
i:ivpstigate  and  resolve  cases  involving 
V  iai;r,s  »ha!  peer  sexual  harassment  has 
credteu  a  nostile  envirorunent  in 
violation  of  Title  IX  of  the  Education 
An:er,.l:nents  of  1972.  Title  IX  prohibits 
geruu>r  iiscrimination  in  education 
pr')t;raiiis  that  receive  Federal  financial 
a^sibtancp 

DATES:  Comments  on  the  draft  Guidance 
must  be  received  on  or  before 
St'ptpmber  30, 1996. 
ADDRESSES:  .All  comments  concerning 
and  all  requests  for  copies  of  the  draft 
Guidance  should  be  addressed  to 
Howard  I.  Kallem,  U.S.  Department  of 
Education.  600  Independence  Avenue, 


S.W.,  Room  5414  Switzer  Building, 
Washington,  D.C.  20202-1174. 
Telephone:  (202)  205-9641.  The 
Guidance  is  also  available  on  line  at  the 
Department's  Home  Page  at 
http:\\www.ed.gov. 

FOn  FURTHER  INFORMATION  COHTACT: 
Hovtrard  I.  Kallem.  Telephone:  (202) 
205-9641.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9683  or  1-800-421-3481    Internf  t 
Howard — Kallem@ed.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Guidance  is  to  inform 
educational  institutions  that  receive 
Federal  financial  assistance  regarding 
the  standards  that  OCR  follows,  and  tha? 
the  institutions  should  follow,  when 
investigating  allegations  that  peer  sexual 
harassment  has  created  a  hostile 
environment  in  violation  of  Title  IX. 
Peer  sexual  harassment  can  be  the  basis 
for  a  Title  IX  violation  if  the  conduct 
creates  a  hostile  environment  and  the 
school  has  notice  of  the  hostile 
environment  but  fails  to  remedy  it.  OCR 
has  investigated  claims  of  peer 
harassment  filed  pursuant  to  Title  IX 
since  at  least  1989  and  the  standards 
contained  in  the  Guidance  reflect  OCR 


nationwide  practice  and  reflect  well 
established  legal  principles  developed 
under  Title  VII  of  the  Civil  Rights  Act 
of  1964,  which  prohibits  gender 
discrimination  m  employment. 

The  Department  is  accepting  public 
comment  on  whether  the  Guidance  is 
clear  and  complete 

.A.lso.  m  the  coming  weeks  OCR  will 
be  issuing  draft  policv  guidance 
addressing  issues  related  to  sexual 
harassment  of  students  by  teachers  and 
other  school  employees,  which  is  also 
DrohibiteflbyTitlelX. 
INVITATION  TO  COMMENT:  Interested 
persons  are  in\  ited  to  submit  comments 
and  recommendations  regarding  the 
Cuidance. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  5414,  330  C 
Street.  S.W.,  Washington,  D.C,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Dated;  Auausf  13,  1996. 
NorniH  \    t-antu. 

Assistant  Secretary  for  CM]  Rights. 
fFR  Doc.  c»B-2nq7fi  Filed  8-15-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-A069 

Migratory  Bird  Hunting;  Proposed 
Migratory  Bird  Hunting  Regulations  on 
Certain  Federal  Indian  Reservations 
and  Ceded  l^nds  for  the  1996-97 
Season 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  special 
migratory  bird  hunting  regulations  for 
certain  tribes  on  Federal  Indian 
reservations,  off-reservation  trust  lands, 
and  ceded  lands  for  the  1996-97 
migratory  bird  hunting  season. 
DATES:  The  comment  period  for  these 
proposed  regulations  will  end  August 
26,  1996. 

ADDRESSES:  Comments  should  be  sent 
tu:  CJaiet.  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service,  634— ARLSQ,  1849  C  St.,  NW., 
Washington,  DC  20240.  Comments 
received,  if  any,  on  these  proposed 
special  hunting  regulations  and  tribal 
proposals  will  be  available  for  public 
inspection  during  normal  business 
hours  in  Room  634 — Arlington  Square 
Building.  4401  N.  Fairfax  Drive, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service.  (703/356-1714). 
SUPPLEMENTARY  INFORMATION:  In  the 
March  22,  1996,  Federal  Register  (61  FR 
11986),  the  Service  requested  proposals 
from  Indian  tribes  wishing  to  establish 
special  migratory  bird  hunting 
regulations  for  the  1996-97  hunting 
season,  under  the  guidelines  described 
in  the  June  4.  1985,  Federal  Register  (50 
FR  23467).  The  Service  developed 
guidelines  in  response  to  tribal  requests 
for  recognition  of  their  reserved  hunting 
rights  and,  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  and  non-tribal  members  on 
their  reservations.  The  guidelines 
include  possibilities  for: 

(1)  on-reservation  hunting  by  both 
tribal  and  nontribal  members,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State{s); 

(2)  on-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 
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(3)  off-reservation  himting  by  tnbal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  reg\Uations 
estabUshed  under  the  guideUnes  must 
be  consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  The  guidelines  apply  to  those 
tribes  having  recognized  reserved 
hunting  rights  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  on  ceded  lands.  They 
also  apply  to  estabhshing  migratory  bird 
hunting  reguladons  for  nontribal 
members  on  all  lands  within  the 
exterior  boundaries  of  reservations 
where  tribes  have  full  wildlife 
management  authority  over  such 
himting  or  where  the  tribes  and  affected 
States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  lands  owned  by  non- 
Indians  within  the  reservation. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  estabHsh 
regulations  governing  himting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  wish  to 
establish  special  himting  regulations  for 
tribal  members  on  ceded  lands. 

Because  of  past  questions  regarding 
interpretation  of  what  events  trigger  Uie 
consultation  process,  as  well  as  who 
initiates  it,  the  Service  provides  the 
following  clarification.  The  Service 
routinely  provides  copies  of  Federal 
Register  publications  to  all  State 
Directors,  tribes  and  others  interested 
parties.  It  is  the  responsibility  of  the 
States,  tribes  and  others  to  notify  the 
Service  of  any  concern  regarding  any 
feature(s)  of  any  regulations  to  the 
attention  of  the  Service.  When  the 
Service  receives  such  notification,  we 
will  initiate  consultation. 

Service  guidelines  provide  for  the 
continued  harvest  of  waterfowl  and 
other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  has 
been  a  customary  practice.  The  Service 
does  not  oppose  this  harvest,  provided 


It  does  not  take  place  during  the  closed 
season  defined  by  the  1916  Migratory 
Bird  Convention  with  Canada,  and  does 
not  adversely  affect  the  status  of  the 
migratorv'  bird  resource. 

Before  developing  the  guidelines,  the 
Service  reviewed  available  information 
on  the  current  status  of  migratory  bird 
populations;  reviewed  the  current  status 
of  migrator>-  bird  hunting  on  Federal 
Indian  reservations;  and  evaluated  the 
potential  impact  of  such  guideUnes  on 
migratory  birds.  The  Service  concluded 
that  the  impact  of  migratory  bird  harvest 
by  tribal  members  hunting  on  their 
reservations  is  minimal. 

One  area  of  interest  in  Indian 
migratory  bird  hunting  regulations 
relates  to  hunting  seasons  for  nontribal 
members  on  dates  that  are  within 
Federal  frameworks,  but  which  are 
different  from  those  established  by  the 
State(s)  where  the  reservation  is  located. 
A  large  influx  of  nontribal  hunters  onto 
a  reservation  at  a  time  when  the  season 
is  closed  in  the  surrounding  State(s) 
could  result  in  adverse  population 
impacts  on  one  or  more  migratory  bird 
species.  The  guidelines  make  this 
unlikely,  however,  because  tribal 
proposals  must  include: 

(a)  details  on  the  harvest  anticipated 
under  the  requested  regulations; 

(b)  methods  to  be  used  in  measuring 
or  monitoring  harvest  (such  as  bag 
checks,  mail  questioiuiaires,  etc.); 

(c)  steps  to  be  used  to  limit  level  of 
harvest,  where  it  could  be  shown  that 
failure  to  limit  such  harvest  would 
adversely  impact  the  migratory  bird 
resource;  and 

(d)  the  tribes  ability  to  estabfish  and 
enforce  migratory  bird  hunting 
regulations. 

The  Service  may  modify  or  establish 
regulations  experimentally,  after 
evaluation  and  confirmation  of  harvest 
information  obtained  by  the  tribes. 

The  Service  believes  the  guidelines 
provide  appropriate  opportunity  to 
accommodate  the  reserved  hunting 
rights  and  management  authority  of 
Indian  tribes  while  ensuring  that  the 
migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount.  The  guidelines  should  not 
be  viewed  as  inflexible.  In  this  regard, 
the  Service  notes  that  they  have  been 
employed  successfully  since  1985.  The 
Service  believes  they  have  been  tested 
adequately  and  therefore,  made  them 
final  beginning  with  the  1988-89 
hunting  season.  It  should  be  stressed 
here,  however,  that  use  of  the  guidelines 
is  not  mandatory  and  no  action  is 
required  if  a  tribe  wishes  to  observe  the 
hunting  regulations  estabUshed  by  the 
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State(s)  in  which  the  reservation  is 
located. 
In  siimmary.  this  document  proposes 

1996-97  .season  migratory  bird  hunting 
regulations  for  participating  tribes. 

Hunting  Season  Proposals  from  Indian 
Tribes  and  Organizations 

For  the  1996-97  hunting  season,  the 
Service  received  requests  from  twenty 
tribes  and  Indian  organizations  m 
accordance  with  1985  proposal 
guidelines  and  appropnate  for  Federal 
Register  publication.  The  Fond  du  Lac 
Band  of  Lake  Supenor  Chippewa 
Indians  (Minnesota),  the  Point  No  Point 
Treatv  Tribes  (Washington),  and  the 
Swinomish  Indians  (Washington)  are 
included  in  the  regulations  this  year  for 
the  first  time. 

The  Service  actively  solicits 
regulatory  proposals  from  other  tribal 
groups  that  have  are  mterested  in 
working  cooperatively  for  the  benefit  of 
waterfowl  and  other  migrator\-  game 
birds.  The  Service  encourages  tribes  to 
work  with  us  to  develop  agreements  for 
management  of  migratory  bird  resources 
on  tribal  lands. 

It  should  be  noted  that  this  proposed 
rule  includes  generalized  regulations  for 
both  earlv-  and  late-season  hunting.  A 
final  rule  will  be  published  later  in  an 
August  1996  Federal  Register  that  wrill 
include  tnbal  regulations  for  the  early- 
hunting  season  The  early  season  begins 
on  September  1  each  year  and  most 
commonly  includes  such  species  as 
mourning  doves  and  white-winged 
doves.  A  final  rule  will  also  be 
published  in  a  September  1996  Federal 
Register  that  will  include  regulations  for 
late-season  hunting.  The  late  season 
begins  on  or  around  October  1  and  most 
commonly  includes  waterfowl  species. 

In  this  current  rulemaking,  because  of 
.  the  compressed  timeframe  for 
establishing  regulations  for  Indian  tribes 
and  because  final  frameworks  dates  and 
other  specific  information  are  not 
available,  the  regulations  for  many  tribal 
hunting  seasons  are  described  in 
relation  to  the  season  dates,  season 
length  and  limits  that  wdll  be  permitted 
when  final  Federal  frameworks  are 
armounced  for  early-  and  late-season 
regulations.  For  example,  daily  bag  and 
possession  limits  for  ducks  on  some 
areas  are  shown  as  "Same  as  permitted 
Pacific  Flv-way  States  under  final 
Federal  frameworks,"  and  Umits  for 
geese  will  be  showTi  as  the  same 
permitted  by  the  State(s)  in  which  the 
tribal  hunting  area  is  located. 

The  proposed  frameworks  for  early- 
season  regulations  were  published  in 
the  Federal  Register  on  July  19,  1996 
(61  FR  37994),  early-season  final 
frameworks  will  be  published  in  mid- 


August.  Proposed  late-season 
frameworks  for  waterfowl  and  coots  will 
be  published  in  mid-August,  and  the 
final  fi^meworks  for  the  late  seasons 
vdll  be  published  in  mid-September. 
The  Service  will  notify  affected  tribes  of 
season  dates,  bag  limits,  etc.,  as  soon  as 
final  frameworks  are  estabUshed. 

As  previously  discussed,  no  action  is 
required  by  tribes  wishing  to  observe 
migratory  bird  hunting  regulations 
established  by  the  State(s)  where  they 
are  located. 

The  proposed  regulations  for  the 
twentv  tribes  with  proposals  that  meet 
the  established  critena  are  shown 
below. 

(a)  Colorado  River  Indian  Tribes, 
Colorado  River  Indian  Reservation, 
Paiker.  Arizona  (Tribal  Members  and 
Non-tribal  Hunters) 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
CaUfomia.  The  tribes  own  almost  all 
lands  on  the  reservation,  and  have  full 
wildlife  mai-iagement  authority. 

In  their  1996-97  proposal,  dated  June 
21,  1996,  the  Colorado  River  Indian 
Tribes  requested  split  dove  seasons. 
Thev  propose  their  early  season  begin 
September  1  and  end  September  15, 
1996.  Daily  bag  limits  would  be  10 
motiming  or  10  white- winged  doves 
either  singly  or  in  the  aggregate.  The  late 
season  for  doves  is  proposed  to  open 
November  16, 1996,  and  close  January 
15,  1997.  A  daily  bag  limit  would  be  10 
mourning  doves.  The  possession  limit 
would  be  twice  the  deuly  bag  Umit. 
Shooting  hours  would  be  from  one-half 
hour  before  sunrise  to  noon.  Other 
special  tribally  set  regulations  would 
apply. 

The  tribes  also  propose  split  duck 
hujiting  seasons.  The  first  season  would 
run  from  October  13, 1996,  through 
November  10,  1996,  and  the  second 
from  December  7, 1996,  through  January 
5, 1997.  The  tribes  propose  the  same 
season  dates  for  coots  and  common 
moorhens.  The  daily  bag  limit  for  ducks, 
including  mergansers,  would  be  4  birds, 
which  would  include  no  more  than  2 
redheads,  2  pintails,  1  canvasback,  or  1 
Mexican  duck.  The  possession  limit 
would  be  twice  the  daily  bag  limit.  The 
daily  bag  limit  for  coots  and  common 
moorhens  would  be  25,  singly  or  in  the 
aggregate.  The  possession  limit  for  coots 
and  common  moorhens  would  be  twice 
the  daily  bag  Umit. 

For  geese,  the  Colorado  River  Indian 
Tribes  propose  a  season  of  October  19, 
1996,  through  January  19, 1997.  The 
daily  bag  and  possession  limits  for  geese 
would  be  5,  which  would  include  no 
more  than  3  white  geese  (snow  and/or 


Ross  and  blue  geese)  and  not  more  than 
2  dark  geese  (Canada  geese). 

Under  the  proposed  regulations 
described  here  and,  based  upon  past 
seasons,  the  tribes  estimate  harvest  will 
be  less  than  400  ducks  and  100  geese. 

Hunters  must  have  a  valid  Colorado 
River  Indian  Reservation  hunting  permit 
in  their  possession  while  hunting.  As  in 
the  past,  the  regulations  would  apply 
both  to  tribal  and  non-tribal  hunters, 
and  non-toxic  shot  is  required  for 
waterfowl  hunting.  The  Service 
proposes  to  approve  the  Colorado  River 
Indian  Tribes  regulations  for  the  1996- 
97  hunting  season. 

(b)  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Non-tril>al  Hunters) 

For  the  past  several  years,  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  have 
entered  into  cooperative  agreements  for 
the  regulation  of  hunting  on  the 
Flathead  Indian  Reservation.  The  State 
and  the  tribes  are  currently  operating 
under  a  cooperative  agreement  signed  in 
1990  that  addresses  fishing  and  hunting 
management  and  regulation  issues  of 
mutual  concern.  This  agreement  enables 
all  hunters  to  utilize  waterfowl  hunting 
opportvinities  on  the  reservation.  The 
tribes  proposed  special  regulations  for 
waterfowl  hunting  were  submitted  to 
the  Service  in  a  May  28, 1996,  proposal. 

As  in  the  past,  tribal  regulations  for 
nontribal  members  would  be  at  least  as 
restrictive  as  those  established  for  the 
Pacific  Flyway  portion  of  Montana. 
GooSe  season  dates  would  also  be  at 
least  as  restrictive  as  those  established 
for  the  Pacific  Flyway  portion  of 
Montana. 

Shooting  hours  for  waterfowl  himting 
on  the  Flathead  Reservation  are  sunrise 
to  sunset.  Steel  shot  is  the  only  legal 
shotgim  load  on  the  reservation  for 
waterfowl. 

The  requested  season  dates  and  bag 
limits  are  generally  similar  to  past 
regulations.  Harvest  levels  are  not 
expected  to  change  significantly. 
Standardized  check  station  data  from 
the  1993-94  and  1994-55  hunting 
seasons  indicated  no  significant  changes 
in  harvest  levels  and  that  the  large 
majority  of  the  harvest  is  by  non-tribal 
hunters. 

The  Service  proposes  to  approve  the 
tribes'  request  for  special  migratory  bird 
regulations  for  the  1996-97  hunting 
season. 
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(c)  Crow  Creek  Sioux  Tribe.  Crow  Creek 
Indian  Reservation,  Fort  Thompson, 
South  Dakota  (Tribal  Members  and 
Non-tribal  Hunters) 

The  Crow  C^reek  Indian  Reservation 
has  a  checkerboard  pattern  of  land 
owTiership,  with  much  of  the  land 
owned  by  non-Indians.  Since  the  1993- 
94  season,  the  tribe  has  selected  special 
waterfowl  hunting  regulations 
independent  of  the  State  of  South 
Dakota.  The  tribe  observes  migratory 
bird  hunting  regulations  contained  in  50 
CFR  part  20 

In  a  May  20.  1996,  proposal,  the  tribe 
requested  duck  season  dates  of  October 
26  to  December  22,  1995,  with  the  same 
daily  bag  and  possession  limits 
permitted  by  the  final  Federal 
frameworks  The  season  and  bag  limits 
would  be  essentially  the  same  as  last 
year,  given  the  final  Federal 
frameworks,  and  harvest  is  again 
expected  to  be  low  because  of  the  small 
number  of  hunters.  In  1994-95,  duck 
harvest  was  48  birds,  down  from  67  in 
1993-94 

For  geese,  the  tribe  requested  a  goose 
huntmg  season  of  October  5.  1996, 
through  January  5,  1997,  with  the  daily 
bag  and  possession  limits  the  same  as 
those  permitted  by  final  Federal 
frameworks.  The  tribe's  estimated 
harvest  for  last  season  has  not  been 
compiled,  however,  the  1994-95  harvest 
was  90  geese.  This  figure  is  less  than 
half  of  the  estimated  heu^est  for  the 
previous  hunting  season.  Harvest  for  the 
1996-97  coming  season  should  be 
approximatelv  the  same  as  that  in  1994- 
95. 

The  Service  proposes  to  approve  the 
tribal  requests  for  duck  and  goose 
hunting  regulations.  As  with  all  other 
groups,  the  Service  requests  the  tribe 
continue  to  survey  and  report  harvest. 

(d)  Fond  du  Lac  Band  of  Lake  Superior 
Chippewa  Indians,  Cloquet,  Minnesota 
(Tribal  Members  Only) 

For  the  first  time,  the  Service  and  the 
Fond  du  Lac  Band  of  Lake  Superior 
Chippewa  Indians  are  cooperating  to 
establish  special  migratory  bird  hunting 
regulations  for  tribal  members.  In  the 
past,  the  Service  and  the  band 
estabUshed  these  special  regulations 
under  the  auspices  of  the  Great  Lakes 
Indian  Fish  and  Wildlife  Commission. 
The  Fond  du  Lac's  May  29,  1996, 
proposal  covers  land  ceded  to  the  band 
under  the  Treaty  of  1854  in  northeast 
Minnesota. 

The  band's  proposal  for  1996-97  is 
essentially  the  same  as  that  approved  by 
the  Service  last  year  for  the  Great  Lakes 
Indian  Fish  and  Wildlife  Commission. 
For  a  more  complete  review  of  the 


history,  and  the  Service's  position, 
surrounding  the  estabhshment  of 
special  migratory  bird  hunting 
regulations  on  lamds  ceded  under  the 
Treaty  of  1854,  see  the  proposal  by  the 
Great  Lakes  hidian  Fish  and  Wildlife 
Commission  below. 

Specifically,  the  Fond  du  Lac  Band 
proposes  a  September  14  to  November 
24.  1996,  season  on  ducks,  mergansers, 
geese,  coots  and  moorhens,  sora  and 
Virginia  rails,  snipe,  and  woodcock. 
Proposed  bag  limits  would  consist  of  the 
following: 

Ducks 
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Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  pintails,  and  2  canvasbacks. 

Mergansers 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

Geese 
Daily  Bag  Limit:  10  geese. 

Coots  and  Common  Moorhens  (Common 
Gallinules) 

Daily  Bag  Limit:  25  coots  and 
common  moorhens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

Daily  Bag  and  Possession  Limit:  25 
sora  and  Virginia  rails  singly,  or  in  the 
aggregate. 

Common  Snipe 

Daily  Bag  Limit:  8  common  snipe. 

Woodcock 

Daily  Bag  Limit:  5  woodcock. 
The  following  general  conditions 
apply: 

1.  While  himting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
Fart  20  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  generally  applicable  to 
migratory  bird  hunting. 

3.  Band  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 


the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 
members  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  band 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

The  band  anticipates  harvest  will  be 
fewer  than  500  ducks  and  geese  and  150 
coots.  Estimated  har\'est  is  based  on 
mail  survey  results  from  the  1995 
season. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Fond  du  Lac 
Band  of  Lake  Superior  Chippewas. 

(e)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians.  Buttons  Bay, 
Michigan  (Tribal  Members  Only) 

In  the  1995-96  migratory  bird 
seasons,  the  Grand  Traverse  Band  of 
Ottawa  and  Chippewa  Indians  and  the 
Service  first  cooperated  to  estabUsh 
special  regulations  for  waterfowl.  The 
Grand  Traverse  Band  is  a  self-governing, 
federally  recognized  tribe  located  on  the 
west  arm  of  Grand  Traverse  Bay  in 
Leelanau  County,  Michigan.  The  Grand 
Traverse  Band  is  a  signatory  tribe  of  the 
Treaty  of  1836,  The  Service" has 
approved  special  regulations  for  tribal 
members  of  the  1836  treaty's  signatory 
tribes  on  ceded  lands  in  Michigan  since 
the  1986-87  hunting  season. 

For  the  1996-97  season,  the  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
Indians  proposes  a  tribal  member  duck 
season  that  would  run  from  September 
15  through  November  30,  1996.  A  daily 
bag  limit  of  7  would  include  no  more 
than  1  pintail,  1  canvasback,  1  black 
duck,  2  wood  ducks.  2  redheads,  and  2 
hen  mallards. 

For  Canada  geese,  the  tribe  proposes 
a  September  1  through  November  30, 
1996.  and  a  January  1  through  February 
7,  1996,  season.  For  white-fronted  geese, 
brant,  and  snow  geese,  the  tribe 
proposes  an  October  1  through 
November  30,  1996,  season.  The  daily 
bag  limit  for  all  geese  (including  brant) 
would  be  5  birds.  Based  on  Service 
information,  it  is  -unlikely  that  any 
Canada  geese  from  the  Southern  James 
Bay  Population  would  be  harvested  by 
the  tribe.  All  other  Federal  regulations 
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contained  in  50  CFR  part  20  would 
apply. 

The  tribe  proposes  to  closely  monitor 
harvest  through  game  t)ag  checks, 
patrols,  and  mail  surveys  In  particular, 
the  tribe  proposes  monitormg  the 
harvest  of  Southern  James  Bay  Canada 
geese  to  assess  any  impacts  of  tribal 
huntmg  on  the  population 

The  Sers'ice  proposes  to  approve  the 
Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indian's  requested  1996-97 
special  migratory  bird  hunting 
regulations. 

if)  Great  Lakes  Indian  Fish  and  Wildlife 
Comnyission,  Odanah,  Wisconsin  (Tribal 
Members  Only) 

Since  1985.  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  )udiciall>  recognized  off- 
reservation  hunting  nghts  for  migratory 
birds  in  Wisconsin.  The  specific 
regulations  were  established  by  the 
Ser\'ice  in  consultation  with  the 
Wisconsin  Department  of  Natural 
Resources  and  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission 
(GLIFWC.  which  represents  the  various 
bands).  Beginning  in  1986.  a  tribal 
season  on  ceded  lands  m  the  western 
portion  of  the  State's  Upper  Peninsula 
was  developed  in  coordination  with  the 
Michigan  Department  of  Natural 
Resources,  and  the  Ser\ice  has 
approved  special  regulations  for  tn'bal 
members  in  both  Michigan  and 
Wisconsin  since  the  1986-87.  hunting 
season.  In  1987,  the  GLIFWC  requested 
and  the  Service  approved  special 
regulations  to  permit  tribal  members  to 
hunt  on  ceded  lands  in  Minnesota,  as 
well  as  in  Michigan  and  Wisconsin.  The 
States  of  Michigan  and  Wisconsin 
concurred  with  the  regulations, 
although  Wisconsin  has  raised  some 
concerns  each  year.  Minnesota  did  not 
concur  with  the  regulations,  stressing 
that  the  State  would  not  recognize 
Chippewa  Indian  hunting  rights  in 
Minnesota's  treaty  area  until  a  court 
wdth  jurisdiction  over  the  State 
acknowledges  and  defines  the  extent  of 
these  rights.  The  Service  acknowledged 
the  State's  concern,  but  pointed  out  that 
the  United  States  Government  has 
recognized  the  Indian  hunting  rights 
decided  in  the  Voigt  case,  and  that 
acceptable  hunting  regulations  have 
been  negotiated  successfully  in  both 
Michigan  and  Wisconsin  even  though 
the  Voigt  decision  did  not  specifically 
address  ceded  land  outside  Wisconsin. 
The  Service  believes  this  is  appropriate 
because  the  treaties  in  question  cover 
ceded  lands  in  Michigan  (and 
Minnesota),  as  well  as  in  Wisconsin. 
Consequently,  in  view  of  the  above,  the 


Service  has  approved  special 
regulations  since  the  198~-88  hunting 
season  on  ceded  lands  in  all  three 
States.  In  fact,  this  recognition  of  the 
principle  of  reserved  treaty  rights  for 
band  members  to  hunt  and  fish  was 
pivotal  in  a  Ser%ice  decision  to  approve 
a  special  1991-92  season  for  the  1836 
ceded  area  in  Michigan. 

Recently,  certain  GLIFWC  member 
bands  have  brought  suit  to  resolve  the 
issue  of  hunting,  fishing  and  gathering 
rights  in  the  Minnesota  ceded  areas 
covered  under  the  1837  and  1854 
treaties.  The  Federal  Government  has 
intervened  in  support  of  the  bands. 

In  a  May  29.  1996,  letter,  the  GLIFWC 
proposed  off-reservation  special 
migratory  bird  hunting  regulations  for 
the  1996^97  seasons.  Details  of  the 
proposed  regulations  are  shown  below. 
In  general,  the  proposal  is  essentially 
identical  to  the  regulations  approved  for 
the  1995-96  season  for  ducks  (including 
mergansers)  and  geese  for  all  of  the 
Minnesota  and  Wisconsin  ceded  areas. 
Bag  limits  for  ducks  and  geese  in  these 
areas  would  be  20  and  10,  respectively, 
although  certain  sex  and  species 
restrictions  would  apply.  Regulations 
proposed  for  the  1836  and  1842  Treaty 
areas  located  in  Michigan  would  be  the 
same  as  those  permitted  for  the  State  of 
Michigan,  except  for  the  daily  bag  limit 
of  geese.  In  the  past,  the  GLIFWC's 
request  for  increased  goose  bag  limits 
was  objected  to  by  the  Service  in  the 
belief  that  the  Southern  James  Bay 
Population  of  Canada  Geese,  a 
population  that  has  declined 
dramatically  in  the  past  several  years, 
could  potentially  be  further  hiM  by  this 
action.  We  now  know  that  this  goose 
population  is  not  a  major  contributor  to 
the  GLIFWC  member  band  harvest; 
probably  less  than  25  geese  from  this 
population  aie  taken  annually  by  the 
Bay  Mills  Community  hunters. 

Results  of  the  1995-96  hunter  survey 
show  that  2747  ducks  and  391  geese 
were  actually  harvested.  Under  the 
proposed  regulations,  harvest  is 
expected  to  be  similar  to  last  year  and 
most  likely  would  not  exceed  3000 
ducks  and  900  geese. 

The  Service  befieves  that  regulations 
advanced  by  the  GLIFWC  for  the  1996- 
97  himting  season  are  biologically 
acceptable  and  recommends  approval.  If 
the  regulations  are  finalized  as 
proposed,  the  Service  would  request 
that  the  GLIFWC  closely  monitor  the 
member  band  duck  harvest  and  take  any 
actions  necessary  to  reduce  harvest  if 
locally  nesting  populations  are  being 
significantly  impacted. 

The  Commission  and  the  Service  are 
parties  to  a  Memorandum  of  Agreement 
(MOA)  designed  to  facilitate  the  ongoing 


enforcement  of  Service-approved  tribal 
migratory  bird  regulations.  Its  intent  is 
to  provide  long-term  cooperative 
application. 

Also,  as  in  recent  seasons,  the 
proposal  contains  references  to  Chapter 
10  of  the  Migratory  Bird  Harvesting 
Regulations  of  the  Model  Off- 
Reservation  Conservation  Code.  Chapter 
10  regulations  parallel  State  and  Federal 
regulations  and,  in  effect,  are  not 
changed  by  this  proposal. 

The  GLIFWC's  proposed  1996-97 
waterfowl  hunting  season  regulations 
are  as  follows: 

Dudes 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7, 1996. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  pintails,  and  2  canvasbacks. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates,  season  lengths,  and  daily  bag 
limits  permitted  the  State  of  Michigan 
for  this  area  under  final  Federal 
fiameworks. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates,  season  lengths,  and  daily  bag 
limits  permitted  the  State  of  Michigan 
for  this  area  imder  final  Federal 
frameworks. 

Mergansers 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7, 1996. 
Daily  Bag  Limit:  5  mergansers. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  imder 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5.  including  no  more 
than  1  hooded  merganser. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
Federal  frameworks.  The  daily  bag  limit 
would  be  5,  including  no  more  than  1 
hooded  merganser. 

Geese:  Canada  Geese 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  15 
and  end  December  1,  1996. 

Daily  Bag  Limit:  10  Canada  geese, 
minus  the  number  of  blue,  snow  or 
white- fronted  geese  taken. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5. 
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C.  Michigan.  1836  Treaty  Zone:  Same 
dates,  season  length  and  daily  bag  limit 
permitted  the  State  of  Michigan  for  this 
area  under  final  Federal  frameworks. 

Geese:  Blue.  Snow  and  White-fronted 
Geese 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates.  Begin  September  15 
and  end  Derember  1,  1996. 

Daily  Bag  Limit:  10  geese,  minus  the 
.lumber  of  Canada  geese  taken. 

B  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  imder 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  7  geese,  minus  the 
number  of  Canada  geese  taken  and 
including  no  more  than  2  white-fronted 
geese. 

C.  Michigan.  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  7  geese,  minus  the 
number  of  Canada  geese  taken  and 
including  no  more  than  2  white-fronted 
geese. 

Other  Migratory  Birds:  Coots  and 
Common  Moorhens  (Common 
Gallinules) 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7,  1996. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens  (common 
gallinules),  singly  or  in  the  aggregate. 

B  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  imder 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  20,  singly  or  in  the 
aggregate. 

C  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  20,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7, 1996. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails  singly,  or  in  the  aggregate. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
and  possession  limit  would  be  25  sora 
and  Virginia  rails  singly,  or  in  the 
aggregate. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 


State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
and  possession  limit  would  be  25  sora 
and  Virginia  rails  singly,  or  in  the 
aggregate. 

Common  Snipe 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  15 
and  end  November  7,  1996. 
Daily  Bag  Limit:  8  common  snipe. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  8  common  snipe. 

C.  Michigan.  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  8  common  snipe. 

Woodcock 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  3  and 
end  November  30,  1996. 
Daily  Bag  Limit:  5  woodcock. 

B.  Michigan.  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5  woodcock. 

C.  Michigan.  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  would  be  5  woodcock. 

D.  General  Conditions 

1.  While  himting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  himting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
Fart  20  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  gmerally  applicable  to 
migratory  bird  hunting. 

3.  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 


member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  tnbal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
apphcable  State  laws.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 
5.  Minnesota  and  Michigan--Duck 
Bhnds  and  Decoys.  Tribal  members 
hunting  in  Michigan  and  Minnesota  will 
comply  with  tribal  codes  that  contain 
provisions  that  parallel  applicable  State 
laws  concerning  duck  blinds  and/or 
decoys. 

(g)  Jicarilla  Apache  Tribe,  ficarilla 
Indian  Resen'ation,  Dulce.  New  Mexico 
(Tribal  Members  and  Non-tribal 
Hunters) 

The  Jicarilla  Apache  Tribe  has  had 
special  migratory  bird  hunting 
regulations  for  tribal  members  and 
nonniembers  since  the  1986-87  hunting 
season.  The  tribe  owns  all  lands  on  the 
reservation  and  has  recognized  full 
wildlife  management  authority  In 
general,  the  proposed  seasons  would  be 
more  conservative  than  allowed  by  the 
Federal  frameworks  of  last  season  and 
by  States  in  the  Pacific  Flywav. 

In  a  May  15,  1996.  proposal,  the  tribe 
proposed  a  1996-97  waterfowl  season 
opening  date  of  October  5  and  a  closing 
date  of  November  30,  1996.  Daily  bag 
and  possession  limits  would  be  the 
same  as  Pacific  Flyway  States.  The  tribe 
proposes,  however,  a  closed  season  on 
canvasbacks  and  Canada  geese.  Other 
regulations  specific  to  the  Pacific 
Flyway  guidelines  for  New  Mexico 
would  be  in  effect. 

The  Jicarilla  Game  and  Fish 
Department's  annual  estimate  of 
waterfowl  harvest  is  relatively  small.  In 
the  1995-96  season,  estimated  duck 
harvest  was  1,104,  dovra  from  1,212  in 
1994-95.  The  species  composition  in 
the  past  has  included  mainly  mallards, 
gadwall,  teal,  and  wigeon.  Northern 
pintail  comprised  only  2  percent  of  the 
total  harvest  in  1994. 

The  proposed  regulations  are 
essentially  the  same  as  were  established 
last  year  and  the  tribe  anticipates  the 
maximum  1996-97  waterfowl  harvest 
would  be  around  1.300  ducks.  However, 
a  severe  drought  which  occurred  on  the 
reservation  could  limit  waterfowl 
hunting  opportunities  and  result  in  a 
significantly  decreased  harvest. 


UMI 
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The  Senice  proposes  to  approve  the 
tribe's  requested  1996-97  hunting 
seasons. 

(h)  Kalispel  Tribe,  Kalispel  Reservation, 
Usk,  Washington  (Tribal  Members  and 

Non-tribal  Hunters) 

The  Kalispe!  Reser\ation  was 
established  bv  Executive  Order  in  1914, 
and  currently  comprises  approximately 
4600  acres  The  tribe  owns  all 
Reser\-ation  land  and  has  full 
management  authority.  The  Kalispel 
Tribe  has  a  fullv  developed  wildlife 
program  with  hunting  and  fishing 
codes.  The  tribe  enjoys  excellent 
wildlife  management  relations  with  the 
State.  The  tribe  and  die  State  have  an 
operational  Memorandum  of 
Understanding  with  emphasis  on 
fisheries  but  also  for  wildlife.  The  non- 
tribal  member  seasons  described  below 
pertain  to  a  176  acre  waterfowl 
management  unit.  The  tribe  is  utilizing 
this  opportunity  to  rehabilitate  an  area 
that  needs  protection  because  of  past 
land  use  practices,  as  well  as  to  provide 
additional  waterfowl  hunting  in  the 
area. 

For  the  first  time,  the  requested  1996- 
97  regulations  also  include  a  proposal 
for  Kalispel-member  only  migratory  bird 
hunting  on  Kalispel-ceded  lands  within 
Washington  and  Idaho. 

For  the  1996-97  migratory  bird 
hunting  seasons,  the  Kalispel  Tribe 
proposed,  in  a  June  18,  1996,  letter, 
tribal  and  non-tribal  member  waterfowl 
seasons.  For  non-tribal  members,  the 
tribe  requests  seasons  which  begin  2 
weeks  earlier  and  end  2  weeks  later  than 
those  for  the  State  of  Washington  in  the 
same  area.  The  outside  frameworks. 
however,  for  ducks  and  geese  would  run 
from  October  1,  1996,  through  January 
31,  1997.  In  that  period,  non-tribal 
hunters  would  be  allowed  to  hunt  on 
weekends,  holidays  and  continuously  in 
the  month  of  December  for  a  total  of  68 
days.  Hunters  should  obtain  further 
information  on  days  from  the  Kalispel 
Tribe.  Daily  bag  and  possession  limits 
would  be  the  same  as  those  for  the  State 
of  Washington.  Harvest  is  expected  to  be 
less  than  200  geese  and  250  ducks. 

All  other  State  and  Federal 
regulations  contained  in  50  CFR  Part  20, 
such  as  use  of  steel  shot  and  possession 
of  a  signed  migratory  bird  hunting 
stamp,  would  be  required. 

For  tribal  members  on  Kalispel-ceded 
lands,  the  Kalispel  proposes  outside 
frameworks  for  ducks  and  geese  of 
October  1.  1996.  through  January  31, 
1997.  However,  during  that  period,  the 
tribe  proposes  that  the  season  run 
continuously.  Daily  bag  and  possession 
limits  would  be  the  same  as  those  for 
the  States  of  Washington  and  Idaho. 


Harvest  is  expected  to  be  less  than  200 
geese  and  250  ducks. 

Tribal  members  would  be  required  to 
possess  a  signed  federal  migratory  bird 
stamp  and  a  tribal  ceded  lands  permit. 

The  Service  proposes  to  approve  the 
regulations  requested  by  the  KaUspel 
Tribe. 

(i)  Klamath  Tribe.  Chiloquin,  Oregon 
(Tribal  Members  Only) 

The  Klamath  Tribe  currently  has  no 
reservation,  per  se.  However,  the 
Klamath  Tribe  has  reserved  hunting, 
fishing  and  gathering  rights  within  its 
former  reservation  boimdary.  This  area 
of  former  reservation,  granted  to  the 
Klamaths  by  the  Treaty  of  1864,  is  over 
1  million  acres.  Tribal  natural  resource 
management  authority  is  derived  from 
the  Treaty  of  1864.  and  carried  out 
cooperatively  under  the  judicially 
enforced  Consent  Decree  of  1981.  The 
parties  to  this  Consent  Decree  are  the 
Federal  Government,  the  State  of 
Oregon  and  the  Klamaths.  The  Klamath 
Indian  Game  Conmciission  sets  the 
seasons.  The  tribal  biological  staff  and 
tribal  Regulatory  Enforcement  Officers 
monitor  tribal  harvest  by  frequent  bag 
checks  and  hunter  interviews. 

In  a  May  31,  1996,  letter,  the  Klamath 
Tribe  proposed  season  dates  that  run 
from  October  1, 1996,  through  January 
31,  1997.  Daily  bag  limits  would  be  9  for 
ducks  and  6  for  geese  with  possession 
limits  twice  the  daily  bag  Umit.  The 
daily  bag  and  possession  Umit  for  coots 
would  b«  25.  Shooting  hours  would  be 
one-half  hour  before  simrise  to  one-half 
hour  after  sunset. 

Based  on  the  nimaber  of  birds 
produced  in  the  Klamath  Basin,  the 
tribe  expects  that  this  year's  duck 
harvest  will  be  similar  to  last  year's 
while  goose  harvest  will  most  likely  be 
above  1995  levels.  Information  on  tribal 
harvest  suggests  that  more  than  70 
percent  of  the  annual  goose  harvest  is 
local  birds  produced  in  the  Klamath 
basin. 

The  Service  proposes  to  approve  the 
regulations  of  Uie  Klamath  Tribe. 

(j)  Lower  Brule  Sioux  Tribe,  Lower  Brule 
Reservation,  Lower  Brule.  South  Dakota 
(Tribal  Members  and  Non-tribal 
Hunters) 

The  Lower  Brule  Sioux  Tribe  first 
established  tribal  migratory  bird  hunting 
regulations  for  the  Lower  Brule 
Reservation  in  1994.  The  Lower  Brule 
Reservation  is  about  214,000  acres  in 
size  and  is  located  on  and  adjacent  to 
the  Missouri  River,  south  of  Pierre.  Land 
owmership  on  the  reservation  is  mixed, 
however,  the  Lower  Brule  Tribe 
currently  has  full  management 


authority.  On-reservation  management 
authority  over  fish  and  wildUfe  was 
established  for  the  Lower  Brule  Sioux 
Tribe  via  a  MOA  with  the  State  of  South 
Dakota,  dated  October  24, 1986.  The 
MOA  provides  the  tribe  jurisdiction 
over  fish  and  wildUfe  on  reservation 
lands,  including  deeded  and  Corps  of 
Engineers  taken  lands.  Although  the 
tribe  is  in  Utigation  with  the  State  of 
South  Dakota  regarding  jurisdiction,  this 
MOA  has  continued  to  be  in  effect  until 
ultimate  settlement  by  the  Federal 
District  Court.  This  year,  the  Federal 
District  Court  granted  a  recent  motion 
for  a  stay  which  will  allow  the  existing 
MOA  to  continue.  Meetings  between  the 
Lower  Brule  Sioux  Tribe,  the  South 
Dakota  Department  of  Game,  Fish  and 
Parks  and  the  Service  are  continuing. 
For  the  1996-97  season,  this  stay  will 
allow  the  pubfic  a  clear  understanding 
of  the  Lower  Brule  Siovix  WildUfe 
Department  license  requirements  and 
hunting  season  regulations.  The  Lower 
Brule  Reservation  waterfowl  season  is 
open  to  tribal  and  non-tribal  hunters. 

For  the  1996-97  migratory  bird 
hunting  season,  the  Lower  Brule  Sioux 
Tribe  proposes  a  duck  season  length  of 
83  days,  the  same  number  of  days  as 
allowed  in  the  High  Plains  Management 
Unit.  The  tribe's  proposed  season  would 
run  from  October  10  through  December 
31. 1996.  The  daily  bag  limit  would  be 
the  same  as  that  allowed  by  South 
Dakota.  Possession  limits  would  be 
twice  the  daily  bag  limits. 

The  tribe's  proposed  goose  season 
would  run  from  October  7  through 
December  31,  1996,  with  a  daily  bag 
Umit  of  2  dark  geese,  which  may  not 
include  more  than  1  white-fronted 
geese.  The  daily  bag  limit  for  light  geese 
would  be  10.  Possession  limits  would  be 
twice  the  daily  bag  limits. 

In  the  1995-96  season,  himters 
harvested  an  estimated  411  geese  and 
362  ducks.  In  1994,  duck  harvest 
species  composition  was  primarily 
mallard  (57  percent),  gadwaU  (10 
percent),  and  green- winged  teal  (10 
percent).  Goose  harvest  was  98  percent 
Canada  geese.  Additionally,  1995  tribal 
goose  camp  harvest  was  2.511  geese.  For 
the  past  3  years,  goose  camp  harvest 
averaged  approximately  3,000  geese.  In 
1994,  97  percent  of  this  traditional 
harvest  was  Canada  geese. 

The  tribe  anticipates  a  duck  harvest  of 
500  birds  and  a  goose  harvest  similar  to 
the  3-year  average  if  its  1996-97 

regulations  are  approved.  All  basic  

Federal  regulations  contained  in  50  CFR 
Part  20,  including  the  use  of  steel  shot. 
Migratory  Waterfowl  Hunting  and 
Conservation  Stamp,  etc..  would  be 
observed  by  the  tribe's  proposed 
regulations.  In  addition,  the  Lower 
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Brule  Sioux  Tribe  has  an  official 
Conservation  Code  that  was  established 
by  Tribal  Counc  il  Resolution  on  June 
1982  and  updated  m  1996. 

The  Service  proposes  to  approve  the 
tribe's  proposed  regulations  for  the 
Lower  Brule  Reservation. 

(kj  Navajo  Nation,  Navajo  Indian 
Reservation,  Window  Rock,  Arizona 
(Tribal  Members  and  Non-tribal 

Hunters) 

Since  1985,  the  Service  has 
established  uniform  migratory  bird 
hunting  regulations  for  tribal  members 
and  nonmembers  on  the  Navajo  Indian 
Reservation  (in  parts  of  Arizona,  New 
Me.xico,  and  Utahl.  The  nation  owns 
almost  all  lands  on  the  reservation  and 
has  full  wildlife  management  authority. 

In  a  July  17, 1996,  communication, 
the  tribe  proposed  special  migratory 
bird  hunting  regulations  on  the 
reservation  for  both  tribal  and  non-tribal 
members  for  the  1996-97  hunting 
season  for  ducks  (including 
mergansers).  Canada  geese,  coots,  band- 
tailed  pigeons,  and  mourning  doves.  For 
waterfowl,  the  Navajo  Nation  requests 
the  earliest  opening  dates  and  longest 
seasons,  and  the  same  daily  bag  and 
possession  limits,  permitted  Pacific 
Flyway  States  under  final  Federal 
frameworks 

For  both  mourning  dove  and  band- 
tailed  pigeons,  the  Navajo  Nation 
proposes  seasons  of  September  1 
through  30.  The  Navajo  Nation  also 
proposes  daily  bag  limits  of  10  and  5  for 
mourning  dove  and  band-tailed  pigeon, 
respectively.  Possession  limits  would  be 
twice  the  daily  bag  limits. 

In  addition,  the  nation  proposes  to 
require  tribal  members  and  non- 
members  to  comply  with  all  basic 
Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  pertaining 
to  shooting  hours  and  manner  of  taking. 
In  addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Ehick 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

The  Service  proposes  to  approve  the 
Navajo  Nation  request  for  these  special 
regulations  for  the  1996-97  migratory 
bird  hunting  seasons. 

(1)  Oneida  Tribe  of  Indians  of 
Wisconsin.  Oneida,  Wisconsin  (Tribal 
Members  Only) 

Since  1991-92,  the  Oneida  Tribe  of 
Indians  of  Wisconsin  and  the  Service 
have  cooperated  to  establish  xiniform 
regulations  for  migratory  bird  hunting 


by  tribal  and  non-tribal  hunters  within 
the  original  Oneida  Reservation 
boundaries.  Since  1985,  the  Oneida 
Tribe's  Conservation  Department  has 
enforced  their  own  hunting  regulations 
within  those  original  reservation  limits 
The  Oneida  Tribe  also  has  a  good 
working  relationship  with  the  State  of 
Wisconsin  and  the  majority  of  the 
seasons  and  limits  are  the  same  for  the 
tribe  and  Wisconsin. 

In  a  June  3, 1996,  letter  to  the  Service, 
the  tribe  proposed  special  migratoiy 
bird  hunting  regulations.  For  ducks, 
geese,  and  woodcock,  the  tribe 
described  the  general  "outside  dates"  as 
being  September  1  through  November 
30, 1996,  inclusive. 

The  tribe  recommends  a  season  quota 
of  150  Canada  geese.  Canada  goose  bag 
limits  would  be  2  tribally  tagged  geese 
per  day.  The  tribe  will  reissue  2  tags 
when  2  birds  are  registered.  The 
possession  limit  for  Canada  geese  is  4. 
If  the  quota  is  attained  before  the  season 
concludes,  the  tribe  will  recommend 
closing  the  season  early. 

For  ducks,  the  tribe  proposes  a  daily 
bag  limit  of  5  birds,  which  could 
include  no  more  than  3  mallards,  1  hen 
mallard,  4  wood  ducks,  1  canvasback,  1 
redhead,  2  pintails,  and  1  hooded 
merganser. 

For  woodcock,  the  tribe  proposes  a 
daily  bag  and  possession  limit  of  6  and 
12,  respectively. 

The  tribe  proposes  shooting  hours  be 
one-half  hour  before  simrise  to  sunset. 
Tribal  members  and  non-tribal  members 
hunting  on  the  Reservation  or  on  lands 
under  the  jiuisdiction  of  the  tribe  wiU 
observe  all  basic  Federal  migratory  bird 
himting  regulations  foimd  in  50  CFR, 
with  the  following  exceptions.  Indian 
hunters  would  be  exempt  from  the 
purchase  of  the  Migratory  Waterfowl 
Hunting  and  Conservation  Stamp  (Duck 
Stamp):  and  shotgim  capacity  would  not 
be  limited  to  3  shells. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Oneida  Tribe 
of  Indians  of  Wisconsin,  provided  the 
tribe  continues  to  delay  the  opening  of 
their  duck  season  until  September  15. 
The  Oneida  tribe  has  traditionally 
delayed  the  opening  of  their  duck 
season  to  September  15  to  avoid 
possible  significant  impacts  on  local 
nesting  duck  populations.  The  Service 
commends  the  tribe  for  these 
conservation  efforts. 

(m)  Point  No  Point  Treaty  Tribes, 
Kingston,  Washington  (Tribal  Members 
and  Non-tribal  Hunters) 

For  the  first  time,  the  Service  and  the 
Point  No  Point  Treaty  Tribes,  consisting 
of  the  Skokomish,  Port  Gamble 


Sklallam,  Jamestowrn  Sklallam,  and 
Elwha  Sklallam  tribes,  are  cooperating 
to  establish  special  regulations  for 
migratory  bird  hunting.  The  four  tribes 
have  reservations  located  on  the 
Olympic  Peninsula  in  Washington.  All 
four  tribes  have  successfully 
administered  tribal  hunting  regulations 
since  1985  and  each  tribe  has  a 
comprehensive  hunting  ordinance. 

The  tribes'  May  10,  1996.  proposal 
requests  seasons  for  ducks,  geese,  brant, 
snipe,  grebes,  and  mourning  doves  with 
the  earliest  opening  date  available,  and 
the  same  daily  bag  and  possession  limits 
and  season  length  allowed  under  final 
Federal  frameworks  for  the  Pacific 
Flyway  and  the  State  of  Washington  ul 
1996.  For  conservation,  the  tribes 
request  a  closed  season  on  wood  ducks, 
harlequin  ducks.  .Aleutian  Canada  geese, 
cackling  Canada  geese,  band-tailed 
pigeons  and  swans. 

Anticipated  tribal  harvest  under  the 
proposed  regulations  is  approximately 
300  to  350  birds  for  all  four  tribes. 
Harvest  is  monitored  using  a  mail 
survey  after  the  season. 

The  Service  proposes  to  approve  the 
Point  No  Point  Treaty  Tribes  requested 
1996-97  regulations. 

(n)  Seminole  Tribe  of  Florida,  Big 
Cypress  Seminole  Resen^ation, 
Clewiston,  Florida  (Tribal  Members  and 
Non-tribal  Hunters) 

For  the  first  time,  in  the  1995-96 
migratory  bird  seasons,  the  Seminole 
Tribe  of  Florida  and  the  Service 
cooperated  to  establish  regulations  for 
the  70,000  acre  Big  Cypress  Seminole 
Reservation.  Located  northwest  of 
Miami,  the  Big  Cypress  Seminole 
Reservation  is  totally  tribally  owned  and 
the  tribe  has  full  wdldlife  management 
authority. 

For  the  1996-97  season,  the  Seminole 
Tribe  proposes  establishing  a  mourning 
dove  season  from  September  22,  1996, 
through  January  15,  1997.  Hunting 
would  be  allowed  for  tribal  and  non- 
tribal  members,  but  would  be  on 
Sundays  only  from  1:00  p.m.  to  sunset. 
Daily  bag  limits  would  be  the  same  as 
those  allowed  within  the  Federal 
frameworks  for  the  State  of  Florida.  All 
other  Federal  regulations  contained  in 
50  CFR  part  20  would  apply. 

The  tribe  expects  the  harvest  for  the 
Reservation  to  be  6.000  doves,  and  will 
cease  hunting  after  the  anticipated 
harvest  has  been  reached.  The  tribe 
controls  all  entry  to  the  hunt  area. 

The  Ser\'ice  proposes  to  approve  the 
Seminole  Tribe's  requested  1996-97 
special  migratory  bird  himting 
regulations. 
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(oj  Shoshone-Bannock  Tribes.  Fort  HrAI 
Indian  Resen-ation,  Fort  Hall.  Idaho 
(Non-tribal  Hunters) 


Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  tribailv-ou-ned.  The  tribes 
claim  full  wildlife  management 
authority  throughout  the  reservation, 
but  the  Idaho  Fish  and  Game 
Department  has  disputed  tribal 
jurisdiction,  especially  for  hunting  by 
non-tribai  members  on  reservation  lands 
owned  by  non-Indians.  As  a 
compromise,  since  1985.  the  Service  has 
established  the  same  waterfowl  hunting 
regulations  on  the  reservation  and  in  a 
surrounding  off-reservation  State  zone. 
The  regulations  were  requested  by  the 
tribes  and  provided  for  different  season 
dates  than  in  the  remainder  of  the  State. 
The  Service  agreed  to  the  season  dates 
because  they  seemed  to  provide 
additional  protection  to  mallards  and 
pintails.  The  State  of  Idaho  concurred 
with  the  zoning  arrangement.  The 
Service  has  no  objection  to  the  State's 
use  of  this  zone  again  in  the  1996-97 
hunting  season,  provided  the  duck  and 
goose  hunting  season  dates  are  the  same 
as  on  the  reservation. 

In  a  May  22, 1996,  proposal  for  the 
1996-97  hunting  season,  the  Shoshone- 
Baimock  Tribes  requested  a  continuous 
duck  (including  mergansers)  season 
with  the  maximum  number  of  days  and 
the  same  daily  bag  and  possession  limits 
permitted  Pacific  Flyway  States,  under 
final  Federal  frameworks.  The  tribes 
propose  that,  if  the  same  nimiber  of 
hunting  days  (93)  are  permitted  as  last 
year,  the  season  would  have  an  opening 
date  of  October  8,  1996,  and  a  closing 
date  of  January  8,  1997.  Coot  and  snipe 
season  dates  would  be  the  same  as  for 
ducks,  writh  the  same  daily  bag  and 
possession  limits  permitted  Pacific 
Flyway  States.  The  tribes  anticipate 
harvest  will  be  between  2,000  and  5,000 
ducks. 

The  tribes  also  requested  a  continuous 
goose  season  with  the  maximum 
number  of  days  and  the  same  daily  bag 
and  possession  limits  permitted  Idaho 
imder  Federal  frameworks.  The  tribes 
propose  that,  if  the  same  number  of 
hunting  days  (93)  are  permitted  as  in 
previous  years,  the  season  would  have 
an  opening  date  of  October  8, 1996,  and 
a  closing  date  of  January  8, 1997.  The 
tribes  anticipate  harvest  will  be  between 
4,000  and  6,000  geese. 

Non-tribal  hunters  must  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations  in  50  OFR  Part  20, 
pertaining  to  shooting  hours,  use  of  steel 
shot,  and  manner  of  taking.  Special 
regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  on 
the  reservation. 


The  Ser\'ice  notes  that  the  requested 
regulations  are  nearly  identical  to  those 
of  last  year  and  proposes  they  be 
approved  for  the  1996-97  hunting 
season. 

(p)  Squaxin  Island  Tribe,  Squaxin 
Island  Reservation,  Shelton,  Washington 
(Tribal  Members  Only) 

For  the  first  time,  in  the  1995-96 
migratory  bird  seasons,  the  Squaxin 
Island  Tribe  of  Washington  and  the 
Service  cooperated  to  establish  special 
tribal  migratory  bird  hunting 
regulations.  These  special  regulations 
would  apply  to  tribal  members  on  the 
Squaxin  Island  Reservation,  located  in 
western  Washington  near  Olympia,  and 
all  lands  within  the  traditional  hunting 
grounds  of  the  Squaxin  Island  Tribe. 

For  the  1996-97  season,  the  tribe 
proposes  establishing  duck,  coot,  and 
snipe  seasons  that  would  run  ft-om 
September  15,  1996,  through  January  15, 
1997.  The  daily  bag  limit  for  ducks 
would  be  5  per  day  and  could  include 
only  1  canvasback.  The  season  on 
harlequin  ducks  would  be  closed.  For 
coots  and  snipe,  the  daily  bag  limit 
would  be  25  and  8,  respectively. 

For  geese,  the  tribe  proposes 
establishing  a  season  that  would  run 
from  September  15,  1996,  through 
January  15,  1997.  The  daily  bag  limit  for 
geese  would  be  4  per  day  and  could 
include  only  2  snow  geese  and  1  dusky 
Canada  goose.  The  season  on  Aleutian 
and  Cackling  Canada  geese  would  be 
closed. 

For  brant,  the  tribe  proposes 
establishing  a  September  15  to 
December  31, 1996,  season  with  a  daily 
bag  limits  of  2  birds  per  day.  The  tribe 
also  proposes  a  September  15  to 
December  1, 1996,  season  for  band-, 
tailed  pigeons  with  a  daily  bag  limit  of 
2  per  day. 

In  all  cases,  the  possession  limit 
would  be  twice  the  daily  bag  limit. 
Shooting  hours  would  be  fi-om  one'>half 
hour  before  sunrise  to  one-half  hour 
after  simset  and  steel  shot  would  be 
required  for  migratory  bird  himting. 
Further,  the  tribe  requires  all  harvest  be 
reported  to  their  Natural  Resources 
Office  within  72  hours. 

Under  the  proposed  regulations,  the 
tribe  estimates  the  harvest  for  the 
Reservation  will  be  as  follows:  400 
ducks;  2,500  coots;  800  snipe;  400  geese; 
and  200  brant.  In  1995,  the  tribe  reports 
that  there  was  no  harvest  of  any  species. 
Tribal  regulations  are  enforced  by  the 
tribe's  Law  Enforcement  Department. 

The  Service  proposes  to  approve  the 
Squaxin  Island  Tribe's  requested  1996- 
97  special  migratory  bird  himting 
regulations. 


(q)  The  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Man'svilie, 
Washington  (Tribal  Members  and  Non- 
tribal  Hunters) 

The  Tulalip  Tribes  are  the  successors 
in  interest  to  the  Snohomish, 
Snoqualmie  and  Skykomish  tribes  and 
other  tribes  and  bands  signatory  to  the 
Treaty  of  Point  Elliott  of  Januaiy  22, 
1855.  The  Tulalip  Tribes'  government  is 
located  on  the  Tulalip  Indian 
Reservation  at  Marysville,  Washington. 
The  tribes  or  individual  tribal  members 
own  all  of  the  land  on  the  reservation, 
and  they  have  full  vsdldlife  management 
authority.  All  lands  within  the 
boundaries  of  the  Tulalip  Tribes 
Reservation  are  closed  to  non-member 
hunting  unless  opened  by  Tulalip  Tribal 
regulations. 

In  a  June  19,  1996,  letter,  the  Tulalip 
Tribes  proposed  tribal  and  non-tribal 
hunting  regulations  for  the  1996-97 
seasons  as  follows: 

For  ducks  and  coot,  the  proposed 
season  for  tribal  members  would  be 
from  September  15, 1996,  through 
February  1,  1997.  In  the  case  of  non- 
tribal  hunters  hunting  on  the 
reservation,  the  season  would  be  the 
latest  closing  date  and  the  longest 
period  of  time  allowed  for  the  State  of 
Washington  under  final  Pacific  Flyway 
Federal  frameworks.  Daily  bag  and 
possession  limits  for  Tulalip  Tribal 
members  would  be  6  and  12  ducks, 
respectively,  except  that  for  blue- 
winged  teal,  canvasback,  harlequin, 
pintail,  and  wood  duck,  the  bag  and 
possession  limits  would  be  the  same  as 
those  established  for  the  State  of 
Washington  in  accordance  with  final 
Federal  frameworks.  For  non-tribal 
hunters,  bag  and  possession  limits 
would  be  the  same  as  those  permitted 
the  State  of  Washington  under  final 
Federal  frameworks.  Non-tribal 
members  should  check  with  the  Tulalip 
tribal  authorities  regarding  additional 
conservation  measures  which  may 
apply  to  specific  species  managed 
within  the  region. 

For  geese,  tribal  members  are 
proposed  to  be  allowed  to  hunt  from 
September  15,  1996,  through  February 
1,  1997.  Non-tribal  hunters  would  be 
allowed  the  longest  season  and  the 
latest  closing  date  permitted  for  the 
State  of  Washington  under  final  Federal 
frameworks.  For  tribal  hunters,  the 
goose  daily  bag  and  possession  Umits 
would  be  6  and  12,  respectively,  except 
that  the  bag  limits  for  brant,  cackling 
Canada  geese  and  dusky  Canada  geese 
would  be  those  established  for  the 
Pacific  Flyway  in  accordance  writh  final 
Federal  frameworks.  For  non-tribal 
hunters  hunting  on  reservation  lands, 
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the  daily  bag  and  possession  Limits 
would  be  those  established  in 
accoi  dance  with  final  Federal 
frameworks  for  the  State  of  Washington. 
The  Tulalip  Tribes  also  set  a  maximum 
rinnual  bag  limit  on  ducks  and  geese  for 
those  tribal  members  who  engage  in 
subsistence  hunting. 

Snipe  open  seasons  would  follow 
seasons  proposed  for  ducks  and  coot 
detailed  above.  For  both  tribal  and  non- 
tnbai  hunters,  snipe  daily  bag  and 
possession  limits  would  be  6  and  12, 
respectively- 

All  hunters  on  Tulalip  Tribal  lands 
are  required  to  adhere  to  shooting  hour 
regulations  set  at  one- half  hour  before 
sunnse  to  sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  tribe. 
.N'on-tribal  hunters  si.xteen  years  of  age 
and  older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67,  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  valid 
State  of  Washington  Migratory 
Waterfowl  Stamp  Both  stamps  must  be 
validated  by  signing  across  the  face. 

.Mthough  the  season  length  requested 
bv  the  Tulalip  Tribes  appears  to  be  quite 
liberal,  1990-92  harvest  information 
indicates  a  total  take  by  tribal  and  non- 
tribal  hunters  under  1,000  ducks  and 
500  geese,  annually.  The  Service 
proposes  approval  of  the  Tulahp  Tribes 
request  for  the  above  seasons.  The 
Service  requests  that  harvest  be 
monitored  closely  and  regulations  be 
reevaluated  for  future  years  if  harvest 
becomes  too  great  in  relation  to 
population  numbers. 

(r)  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation.  Whiteriver, 
Arizona  ITnbal  Members  and  Non-tribal 

Hunters! 

The  White  Mountain  Apache  Tribe 
owns  all  reservation  lands,  and  the  tribe 
has  recognized  full  wildlife 
management  authority.  The  White 
Mountain  Apache  Tribe  has  requested 
regulations  that  are  essentially 
unchanged  from  those  agreed  to  for  the 
1995-96  hunting  vear. 

The  hunting  zone  for  waterfowl 
continues  to  be  restricted  and  is 
described  as.  the  entire  length  of  the 
Black  and  Salt  Rivers  forming  the 
southern  boundary  of  the  reservation; 
the  White  River,  extending  from  the 
Canyon  Day  Stockman  Station  to  the 
Salt  River:  and  all  stock  ponds  located 
within  Wildhfe  Management  Units  4,  6 
and  7.  All  other  waters  of  the 
reservation  would  be  closed  to 
waterfowl  hunting  for  the  1996-97 
season. 

For  non-tribal  hunters,  the  tribe 
proposes  a  continuous  duck,  coot. 


merganser,  gallinule  and  moorhen 
hunting  season,  with  an  opening  date  of 
November  9, 1996,  and  a  closing  date  of 
January  19, 1997.  For  tribal  members. 
the  tribe  proposes  a  closing  date  of 
February  2, 1997.  The  tribe  proposes  a 
daily  duck  bag  limit  of  3,  which  can 
have  no  more  than  1  redhead,  2 
canvasbacks,  1  pintail,  and  1  hen 
mallard.  The  daily  bag  limit  for 
mergansers  is  3.  The  daily  bag  limit  for 
coots,  gallinules  and  moorhens  would 
be  25  singly,  or  in  the  aggregate. 

For  geese,  the  season  is  proposing  a 
non-tribal  hunter  season  from  November 
9,  1996,  through  January  19,  1997  For 
tribal  members,  the  tribe  is  proposing  a 
closing  date  of  February  2,  1997 
Himting  would  be  limited  to  Canada 
geese,  and  the  daily  bag  limit  would  be 
2, 

Season  dates  for  band-tailed  pigeons 
and  mourning  doves  would  nm 
concurrently  from  September  6  through 
September  15, 1996,  in  Wildlife 
Management  Units  7  and  10,  only. 
Proposed  daily  bag  limits  for  band- 
tailed  pigeons  and  moiuning  doves 
would  be  3  and  8,  respectively. 

Possession  limits  for  the  above 
species  are  twice  the  daily  bag  limits. 
Shooting  hours  would  be  from  one-half 
hour  before  simrise  to  sunset.  There 
would  be  no  open  season  for  sandhill 
cranes,  rails  and  snipe  on  the  White 
Mountain  Apache  lands  under  this 
proposal.  A  numtwr  of  special 
regulations  apply  to  tribal  and  non- 
tribal  hunters,  which  may  be  obtained 
from  the  White  Moimtain  Apache  Tribe 
Game  and  Fish  Department. 

The  Service  proposes  to  approve  the 
regulations  requested  by  the  tribe  for  the 
1996-97  seasons. 

(s)  Yankton  Sioux  Tribe,  Marty,  South 
Dakota  (Tribal  Members  and  Non-tribal 
Hunters) 

On  May  30, 1996,  the  Yankton  Sioux 
Tribe  submitted  a  waterfowl  hunting 
proposal  for  the  1996-97  season.  The 
Yankton  Sioux  tribal  waterfowl  himting 
season  would  be  open  to  both  tribal 
members  and  non-tribal  hunters.  The 
waterfowl  hunting  regulations  would 
apply  to  tribal  and  trust  lands  within 
the  external  boimdaries  of  the 
reservation. 

For  duck  (including  mergansers]  and 
coots,  the  Yankton  Sioux  Tribe  proposes 
a  season  starting  October  19, 1996,  and 
running  for  the  maximum  amount  of 
days  allowed  under  the  final  Federal 
frameworks.  Daily  bag  and  possession 
limits  would  be  the  same  as  those 
adopted  by  the  State  of  South  Dakota. 

For  geese,  the  tribe  has  requested  a 
dark  geese  (Canada  geese,  brant,  white- 
fronts)  and  snow  geese  hunting  season 


starting  November  2.  1996.  and  ending 
Januarv-  31.  1997  Daily  bag  and 
possession  limits  would  be  the  same  as 
those  adopted  by  the  State  of  South 
Dakota 

.\11  hunters  would  have  to  be  in 
possession  of  a  valid  tribal  license  while 
hunting  on  Yankton  Sioux  trust  lands. 
Tribal  and  non-tribal  hunters  must 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20.  pertaining  to  shooting  hours  and  the 
manner  of  taking.  Special  regulations 
estabhshed  by  the  Yankton  Sioux  Trit)e 
also  apply  on  the  reservation. 

During  the  1995-96  hunting  season. 
the  tribe  reported  that  34  non-tribal 
hunters  took  75  Canada  geese.  10  snow 
geese,  and  25  ducks.  Tribal  members 
harvested  less  than  50  geese.  For  the 
1996-97  season,  the  tribe  anticipates  a 
harvest  of  less  than  150  geese  and  50 
ducks. 

The  Service  concurs  with  the  Yankton 
Sioux  proposal  for  the  1996-97  hunting 
season,  and  requests  that  the  tribe 
continue  monitoring  and  reporting  the 
harvest  of  Canada,  snow  and  white- 
fronted  geese. 

(tj  Swmomish  Indian  Tribal 
Community,  LaConner,  Washington 
(Tribal  Members  Only) 

For  the  first  time,  the  Service  and  the 
Swinomish  Indian  Tribal  Community 
are  cooperating  to  establish  special 
regulations  for  migratory  bird  hunting. 
The  Swinomish  Indian  tribal 
Community  is  a  federally  recognized 
Indian  tribe  consisting  of  the  Suiattle, 
Skagit,  and  Kikialos  tribes.  The 
Swinomish  Reservation  was  established 
by  the  Point  Elliott  Treaty  of  1855  and 
lies  in  the  Paget  Sound  area  north  of 
Seattle,  Washington. 

The  Tribal  Community  proposes  an 
off-reservation  duck,  merganser,  Canada 
goose,  brant,  and  coot  season  opening 
on  the  earhest  possible  date  allowed  by 
the  final  Federal  frameworks  for  the 
Pacific  Flyway  and  closing  30  days  after 
the  State  of  Washington  closes.  Daily 
bag  and  possession  limits  would  be  the 
same  as  those  allowed  by  the  State 
except  that  the  Swinomish  request  an 
additional  three  birds  of  each  species 
over  that  allowed  by  the  State. 

The  Community  anticipates  that  the 
proposed  regulations  will  result  in  the 
harvest  of  approximately  200  to  300 
ducks.  25  to  50  Canada  geese,  75 
mergansers,  100  brant,  and  50  coot.  The 
Swinomish  propose  a  tag  and  permit 
system  to  monitor  harvest  and  will 
implement  steps  to  limit  harvest  where 
conservation  is  needed.  All  tribal 
regulations  wall  be  enforced  by  tribal 
fish  and  game  officers. 
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On  reservation,  the  Tribal  Community 
proposes  a  hunting  season  for  the  above 
mentioned  species  beginning  on  the 
earliest  possible  opening  date  and 
closing  March  9,  1997.  The  Swinomish 
propose  to  manage  harvest  by  a  tagging 
system  and  anticipate  harvest  will  be 
similar  to  that  expected  off  reservation. 

The  Service  believes  the  estimated 
harvest  by  the  Swonomish  will  be 
minimal  and  will  not  adversely  effect 
migratory  bird  populations.  The  Service 
proposes  to  approve  the  Tribal 
Community's  proposed  regulations  for 
the  1996-97  season. 

Public  Comment 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests  and  wants  to  obtain 
comments  from  all  interested  areas  of 
the  public,  as  well  as  other  government 
agencies.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals. 

However,  special  circumstances 
involved  in  the  establishment  of  these 
regulations  limit  the  amoimt  of  time  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  the 
need  to  establish  final  rules  before 
September  1, 1995,  and  the 
unavailabihty  until  late  July  of  specific 
reliable  data  for  each  year's  status  of 
waterfowl.  Therefore,  the  Service 
believes  allowing  comment  periods  past 
the  dates  specified  is  contrary  to  the 
public  interest. 

No  public  comment  was  provided  to 
the  Service  regarding  the  Notice  of 
Intent  published  on  March  22, 1996, 
which  announced  rulemaking  on 
regulations  for  migratory  bird  hunting 
by  American  Indian  tribal  members. 

Comment  Procedure 

It  is  the  pohcy  of  the  Department  of 
the  Interior  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process,  whenever  practical. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street, 
NW.,  Washington,  D.C.  20240.  The 
public  may  inspect  comments  during 
normal  business  hours  at  the  Service's 
office  in  Room  634,  Arhngton  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  VA.  The  Service  will 
consider  all  comments  received  and  will 
try  to  acknowledge  received  comments, 
but  may  not  provide  an  individual 
response  to  each  commenter. 


NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Aimual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES- 7  5- 74)"  was  filed 
writh  the  Council  on  Environmental 
QuaUty  on  Jime  6, 1975,  and  notice  of 
availability  was  pubUshed  in  the 
Federal  Register  on  Jime  13, 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9, 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  Cepies  of  these  documents  are 
available  from  the  Service  at  the  address 
indicated  under  the  caption 
ADDRESSES.  In  addition,  an  August 
1985  environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utiUze  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat..."  Consequently,  the 
Service  has  initiated  Section  7 
consultation  under  the  Endangered 
Species  Act  for  the  proposed  migratory 
bird  hunting  seasons  including  those 
which  occur  on  Federally  recognized 
Indian  reservations  and  ceded  lands. 

Findings  from  these  consultations 
will  be  included  in  a  biological  opinion 
and  may  cause  modification  of  some 
regulatory  measures  proposed  in  this 
document.  The  final  rule  will  reflect  any 
modifications.  The  Service's  biological 
opinion  resulting  from  its  Section  7 
consultation  are  public  documents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  at  the  address  indicated  under 
the  caption  ADDRESSES. 


Regiilatory  Flexibility  Act,  Executive 
Order  12866,  and  thp  Vaperwork 
Reduction  Act 

In  the  March  22  Federal  Register,  the 
Service  reported  measures  it  took  to 
comply  with  requirements  of  the 
Regulatory  FlexibiUty  Act  and  Executive 
Order  12866.  One  measure  was  to 
prepare  a  Small  Entity  Flexibility 
Analysis  (Analysis)  in  1995 
docimienting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  Analysis  estimated 
that  migratory  bird  hunters  would 
spend  between  $258  and  $586  milUon  at 
small  businesses.  Copies  of  the  Analysis 
are  available  from  the  Office  of 
Migratory  Bird  Management.  The 
Service  is  currently  updating  and 
expandinc  the  1995  Analysis. 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

The  Service  has  examined  these 
proposed  regulations  under  the 
Paperwork  Reduction  Act  of  1995  and 
found  no  information  collection 
requirements. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Qvil  Justice  Reform  •  Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  apphcable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Based  on  the  results  of  soon  to  be 
completed  migratory  game  bfrd  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  himting 
regulations  for  migratory  birds 
beginning  as  early  as  September  1,  1996, 
on  certain  Federal  Indian  reservations, 
off-reservation  trust  lands,  and  ceded 
lands.  Taking  into  account  both 
reserved  hunting  rights  and  the  degree 
to  which  tribes  have  full  wildlife 
management  authority,  the  regulations 
only  for  tribal  members  or  for  both  tribal 
and  non-tribal  members  may  differ  from 
those  established  by  States  in  which  the 
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res''r\3t:ons    iff  ast-rvation  trust  lands, 
And  r>'<ied  lands  are  located.  The 
-easjidtiiuis  A'.!!  stH»rifv  open  seasons, 
<n!)(:t!nt;  nmirs,  ar-'i  D-ig  and  possession 
limits  for  rails,  cixjt,  gailinules 
(inrludin>^  mnorhpn!  woodcock, 
cof!H:i:)a  s:;!u»'.  ^idOfi-tailed pigeons, 
mouriung  do\ps  w r. ,'*>- winged  doves, 
au(;k<  inciuduic  ;:>'rgansere)  and  geese. 

In-  r ;  es  'hat  p ventually  will  be 

prorii  ..t;  <;ed  !o:  Tie  1996-97  hunting 


season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (MBTA)  of 
July  3, 1918  (40  Stat.  755;  16  U  S.C  703 
et  seq.),  as  amended.  The  MFVI  "^ 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abimdance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  g  a . :  i ' ;  b !  r  1 1  > 
to  determine  when,  to  what  exte ri t  a; 


ftv  what  means  such  birds  or  anv  part 
npst  or  egg  thereof  may  be  taken. 
Lunted,  captured,  killed,  possessea, 
Old.  purchased,  shipped,  rarriec. 
xporteri  or  transported 

Datec    .-^ag-js:  12,  1996 
Donald  J  Barry, 

A.  fj.ng  A:is'.stant  Secretan.-  for  Fish  and 
■\  ;!d::'e  and  Parks 
FR  Dor  arv-20963  Filed  R  is  ■-•6,  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No  94N-0155] 
RIN0910-AA19 

Food  Labeling;  Guidelines  for 
Voluntary  Nutrition  Lat>eling  of  Raw 
Fruits,  Vegetables,  and  Fish 
Identification  of  the  20  Most  Frequentiy 
Consumed;  and  Policy  for  Data  Base 
Review  for  Voluntary  and  Mandatory 
Nutrition  Labeling 

agency:  Food  and  Drug  Administration, 

HHS 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
guidelines  for  voluntary  nutrition 
labeling  of  raw  fruits,  vegetables,  and 
fish  and  revising  the  nutrition  labeling 
values  for  the  20  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish.  This  action  is  in  response  to  the 
requirements  of  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  and  will  make  the 
voluntarv'  nutrition  labeling  program 
(hereinafter  referred  to  as  the  voluntary 
program)  more  consistent  with 
mandatory  nutrition  labeling  of  other 
foods  regulated  by  FDA.  The  agency  is 
also  setting  out  its  poUcy  on  its  review 
of  data  bases  in  both  the  voluntary  and 
mandatorv  nutrition  labeling  programs. 
EFFECTIVE  DATE:  August  18,  1997. 
FOB  FURTHER  INFORMATION  COMTACT: 
Mary  M.  Bender,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5592. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  response  to  requirements  of  the 
1990  amendments  (Pub.  L.  101-535), 
FDA  published  final  regulations  in  the 
Federal  Register  of  November  27, 1991 
(56  PR  60880,  and  corrected  at  57  FR 
8174.  March  6, 1992),  that:  (1)  Identified 
the  20  most  frequently  consumed  raw 
fruits,  vegetables,  and  fish  in  the  United 
States;  (2)  established  guidelines  for  the 
voluntary  nutrition  labeling  of  these 
foods:  and  (3)  set  out  the  criteria  for 
substantial  compliance  by  food  retailers 
with  the  guidelines  for  the  voluntary 
nutrition  labeling  of  these  foods. 

FDA  stated  in  §  101.45(i)  (21  CFR 
101.45(i))  that  it  would  publish  and 
provide  an  opportunity  for  comment  on 
updates  of  the  nutrition  labeling  values 
for  the  20  most  frequently  consumed 


raw  fruits,  vegetables,  and  fish  (or  a 
notice  that  nutrition  labeling  values 
have  not  changed  from  the  previous 
publication)  at  least  every  2  years.  In  the 
preamble  to  the  voluntary  nutrition 
labeling  final  rule  (56  FR  60880  at 
60881),  FDA  advised  that  once  final 
regulations  governing  nutrition  labeling 
of  processed,  packaged  foods  (except  for 
those  foods  subject  to  regulation  by  the 
U.S.  Department  of  Agricultiu^  (USDA)) 
were  finalized,  it  would  revise  the 
guidelines  for  the  voluntary  program  to 
make  them  as  consistent  as  possible 
with  those  final  rules.  FDA  published 
the  final  regulations  implementing  the 
1990  amendments  in  the  Federal 
Register  of  January  6. 1993,  including 
regulations  on  mandatory  nutrition 
labeling  of  processed,  packaged  foods 
(58  FR  2079);  reference  daily  intakes 
and  daily  reference  values  (58  FR  2206); 
and  serving  sizes  (58  FR  2229).  FDA 
made  technical  changes  in  these  final 
rules  on  August  18, 1993  (58  FR  44020). 

FDA  published  a  proposal  in  the 
Federal  Register  of  July  18,  1994  (59  FR 
36379)  (hereinafter  referred  to  as  the 
July  1994  proposal),  and  a  correction 
notice  in  the  Federal  Register  of  July  21, 
1994  (59  FR  37190),  to  update  the 
nutrition  labeling  values  for  the  20  most 
frequently  consumed  raw  fruits, 
vegetables,  and  fish  and  to  revise  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  these  foods  to  reflect  the 
January  6, 1993,  final  rules  as  modified. 
Interested  persons  were  given  until 
September  16, 1994,  to  comment.  In  the 
Federal  Register  of  October  17, 1994  (59 
FR  52275),  FDA  reopened  the  comment 
period  until  November  16, 1994,  in 
response  to  several  requests  for  an 
extension  of  the  comment  period. 

FDA  received  29  responses  to  the  July 
1994  proposal,  each  of  which  contained 
one  or  more  comments.  The  comments 
generally  supported  the  July  1994 
proposal.  A  number  of  comments 
suggested  modification  and  revision  in 
various  provisions  of  the  July  1994 
proposal.  A  summary  of  the  suggested 
changes  and  the  agency's  responses 
follows. 

One  comment  suggested  changes  in 
the  definition  of  "substantial 
compliance"  in  §  101.43(c)  (21  CFR 
101.43(c))  and  in  the  study  design  for 
the  required  biennial  surveys  specified 
in  §  101.43(b)  to  allow  for  separate 
levels  of  substantial  compliance  for 
large  and  small  stores. 

FDA  did  not  raise  this  issue  in  the 
July  1994  proposal.  It  is  therefore 
outside  the  scope  of  this  rulemaking. 
Persons  interested  in  this  issue  may 
petition  the  agency  in  accordance  with 
21  CFR  10.30. 


n.  Compliance  by  Food  Retailers 

A.  Good-Faith  Effort/Flexibility 

1.  One  comment  encouraged  FDA  to 
continue  to  permit  flexibility  in 
providing  information  to  consumers. 
The  comment  stated  that  the  most 
appropriate  '.vay  for  retailers  to  provide 
information  is  dependent  on  in-store 
space  requirements  as  well  as  specific 
needs  of  consumers  and  grocers.  The 
comment  stated  that  the  continually 
changing  rules  of  the  voluntarv'  program 
distort  compliance  efforts  and  asked 
that  FDA  consider  the  industry's  efforts 
to  comply  with  ever-changing  rules  and 
to  adopt  a  "good  faith  effort"  approach 
in  determining  substantial  compliance. 
The  comment  stated  that  retailers  are 
waiting  for  the  revised  nutrition  labeling 
values,  that  supplies  of  posters  and 
brochures  that  display  the  old  nutrition 
labeling  values  have  dwindled,  and  that 
new  stores  may  be  unable  to  obtain 
display  information  until  sometime  after 
the  fiuial  rule  issues  with  the  new 
values. 

FDA  used  a  good  faith  effort  approach 
in  the  survey  conducted  in  November 
and  December  1994  by  finding  retailers 
to  be  in  compliance  with  the  guidelines 
if  they  followed  the  November  27,  1991, 
regulations  or  used  the  nutrition 
labeling  values  proposed  in  the  July 
1994  proposal  (59  FR  36379  at  36388 
and  as  corrected  at  59  FR  37190). 

These  final  regulations  grant  retailers 
flexibility  in  disseminating  the  nutrition 
labeling  information  to  consumers 
through  various  means  and  materials. 
The  regulations  allow  for  the 
information  to  be  presented  in  a  varied 
of  ways  (shelf  labels,  signs,  posters,    . 
brochures,  notebooks,  or  leaflets) 
(§  101.45(a)(1)  (21  CFR  101.45(a)(1))) 
and  provide  gxiidance  for  retailers  who 
choose  to  use  a  chart  format 
(§  101.45(a)(3))  and  for  those  who  use  an 
individual  label  format  (§  101.45(a)(4)). 

In  addition,  §  101.43(a)  recognizes 
that  signs  providing  nutrition 
information  may  be  lost  or  damaged. 
Thus  the  regulation  provides  that 
retailers  will  be  considered  to  be  in 
compliance  if  they  provide  consumers 
vdth  at  least  90  percent  of  the  nutrition 
labeling  values  for  the  20  most 
frequently  consumed  raw  fruits, 
vegetables,  and  fish.  Further,  §  101.43(a) 
states  that  retailers  need  only  provide 
data  for  items  among  those  most 
frequently  consumed  that  are  sold  in 
their  stores.  They  need  not  have 
nutrition  information  on  items  not  sold 
in  their  stores. 

Although  the  comment  refers  to 
"continuously  changing  rules,"  the 
agency  does  not  foresee  any  additional 
major  changes  to  the  voluntary  program 
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except  for  theupdating  of  the  nutrition 
labeling  values  of  the  most  frequently 
consumed  foods.  The  changes  that  FDA 
is  making  at  this  time  to  the  guidelines 
for  the  voluntary  program  are  primarily 
to  make  them  as  consistent  as  possible 
with  the  January  6. 1993,  mandatory 
nutrition  labeling  regulations  for 
processed,  packaged  foods. 

B.  Use  of  FDA  Data  for  Compliance 

FDA  proposed  in  §  101.43(a)(3)  and 
§  101.45(b)  that  for  retailers  to  be  in 
compliance  with  the  voluntary  program, 
they  must  provide  customers  with  the 
nutrition  labeling  values  developed  by 
FDA  in  Appendices  C  and  D  to  part  101 
(21  CFR  part  101)  (except  that 
information  on  potassium  is  voluntary). 
FDA  stated  that  its  tentative  view  was 
that  use  of  these  values  will  ensure 
consistency  of  values  among  retail 
stores  and  thus  prevent  consumer 
confusion. 

2.  One  comment  supported  retailer 
use  of  data  provided  by  FDA.  Another 
comment  supported  the  continued 
revisions  to  labeling  values  to  reflect 
newer  data  and  changes  in  labeling  to  be 
consistent  with  labeling  of  other  foods. 
This  comment  endorsed  providing 
consumers  with  the  most  accurate  and 
complete  information  in  a  consistent 
format  to  alleviate  customer  confusion. 
However,  another  comment  stated  that 
the  proposed  requirement  that  FDA's 
values  be  used  for  the  voluntary 
program  was  too  restrictive.  The 
comment  supported  the  use  of  more 
cost-effective,  realistic,  and  workable 
standards  in  nutrition  labeling  and 
suggested  using  food  composition  data 
from  USDA  to  provide  as  much 
information  to  consumers  as  possible. 
The  comment  said  that  no  one  would 
argue  that  USDA's  data  are  inaccurate 
and  said  that  FDA's  nutrition  labeling 
regulations  are  based  on  food 
consumption  surveys  conducted  by 
USDA. 

FDA  finds  that  its  provision  to 
retailers  of  the  nutrition  labeUng  values 
for  the  volimtary  program  is  the  most 
cost-effective  method  to  transmit  this 
information  to  consumers,  and  that  this 
method  promotes  consistency  in  the 
information  received  by  consumers. 
Retailers  will  incur  no  costs  relating  to 
sampling  design,  collection  procedures, 
laboratory  analysis,  or  statistical 
evaluation  of  data.  The  costs  that  will  be 
incurred  by  retailers  participating  in  the 
voluntary  program  wrill  be  limited  to  the 
purchase  or  development  of  the  charts, 
brochures,  or  other  materials  for 
consumer  use. 

FDA  does  not  agree  that  mean  values 
from  USDA  data  bases  are  appropriate 
for  nutrition  labeling.  The  nutrition 


labeling  regulations  in  §  101.9  (g)(4)  and 
(g)(5)  state  that  FDA  will  consider  a 
product  misbranded  if  analyzed  nutrient 
levels  for  naturally  occurring  vitamins, 
minerals,  protein,  total  carbohydrate, 
polyunsaturated  fat,  monounsaturated 
fat,  and  potassium  are  not  at  least  equal 
to  80  percent  of  the  value  declared  on 
the  label,  and  if  analyzed  nutrient  levels 
for  calories,  sugars,  total  fat,  saturated 
fat,  cholesterol,  and  sodium  are  more 
than  20  percent  in  excess  of  the  value 
declared  on  the  label.  To  meet  these 
requirements,  the  agency  encourages 
manufacturers  to  use  FDA  compliance 
calculations  to  determine  the  nutrition 
labeling  values  for  their  products  (Ref. 
1).  Use  of  mean  values  (such  as  those 
from  USDA  data  bases)  for  nutrition 
labeUng,  as  suggested  by  the  comment, 
is  less  likely  to  assure  manufacturers  of 
being  in  compliance  with  FDA's 
regulations. 

Some  of  the  USDA's  food  composition 
data  are  not  truly  representative  because 
they  are  based  on  small  sample  sizes  or 
do  not  take  into  account  specific 
variables,  such  as  geographic  area.  Thus, 
mean  food  composition  values  available 
in  various  USDA  publications  are, 
generally,  not  suitable  for  labeling 
purposes. 

FDA  has  provided  nutrition  labeling 
values  for  the  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish  in  Appendices  C  and  D.  The  agency 
did  obtain  data  for  some  of  these  foods 
from  the  USDA  National  Nutrient 
Databank  and  other  USDA  sources. 
However,  where  possible,  FDA  applied 
compliance  calculations  to  the  data 
obtained  from  USDA  (as  well  as  other 
data  sources)  and  used  the  resulting, 
adjusted  values. 

It  is  true,  as  the  comment  states,  that 
FDA  used  information  from  USDA  food 
consumption  surveys  to  establish 
reference  amounts  customarily 
consumed  in  §  101.12  (quantities  of 
foods  commonly  consumed  per  eating 
occasions)  for  use  by  manufacturers  in 
determining  serving  sizes  for  nutrition 
labeling.  However,  FDA  does  not  agree 
writh  the  comment  that  the  use  of  USDA 
food  consumption  data  by  FDA  for  that 
purpose  necessitates  FDA's  use  of 
USDA  food  composition  data  for 
purposes  of  nutrition  labeling  if  those 
data  are  not  adequate  for  those 
purposes.  Based  on  the  foregoing, 
having  fully  considered  the  comments, 
FDA  has  adopted  §§  101.43(a)(3)  and 
101.45(b)  as  proposed. 


rn.  The  20  Most  Frequently  Consumed 
Raw  Fruits,  Vegetables,  and  Fish 

A.  Plural  Versus  Singular  Food  Names 

3.  One  comment  requested  latitude  in 
the  use  of  plural  versus  singular  names 
for  fruits  and  vegetables  (e.g.,  peach 
versus  peaches).  The  comment  stated 
that  FDA  was  not  consistent  in  the  use 
of  plural  and  singular  food  names  and 
asked  for  clarification. 

In  the  July  1994  proposal.  FDA  used 
singular  food  names  if  the  serving  was 
one  whole  unit  (e.g.,  apple,  banana)  or 
part  of  a  whole  unit  (e.g.,  salmon, 
watermelon,  avocado)  and  plural  food 
names  if  the  serving  was  more  than  one 
unit  (e.g.,  grapes,  strawberries,  green 
peas,  scallops).  FDA  requests  that 
retailers  (and  trade  associations  that 
provide  nutrition  labeling  information 
to  retailers)  use  the  plural  and  singular 
designations  for  food  names  for  raw 
fruits,  vegetables,  and  fish  provided  by 
FDA  in  Appendices  C  and  D  to  part  101 
when  they  provide  nutrition  labeling 
information  to  consumers.  However,  the 
agency  does  not  consider  the  use  of 
singular  or  plural  names  to  be  an  issue 
for  the  biennial  compliance  surveys. 
Noncompliance  of  a  retailer  will  be 
judged  as  failure  to  provide  the 
nutrition  labeling  values  as  specified  in 
this  final  rule. 

B.  Food  Names 

4.  One  comment  requested  name 
changes  for  three  foods.  The  comment 
wanted  "lettuce"  to  be  called  "iceberg 
lettuce."  "sweet  cherries"  to  be  called 
"cherries."  and  "honeydew  melon"  to 
be  called  "honeydew." 

FDA  notes  that  "lettuce"  is  specified 
as  "iceberg  lettuce"  in  §  101.44(b)  and 
in  Appendix  C  to  part  101.  FDA 
mistakenly  used  the  more  general  term 
"lettuce"  in  referring  to  this  food  in 
Appendix  C  of  the  July  1994  proposal. 
FDA  is  not  convinced  that  consumers 
would  be  served  by  changing  the  name 
"sweet  cherries"  to  "cherries"  or 
"honeydew  melon"  to  "honeydew."  Use 
of  these  alternate  names  for  sweet 
cherries  and  honeydew  melon  by 
retailers  will  not,  however,  result  in  a 
finding  of  noncomphance. 

C.  Changes  to  the  20  Most  Frequently 
Consumed  Fish 

FDA  received  no  comments  about  its 
proposed  changes  to  the  Ust  of  the  20 
most  frequently  consumed  fish. 
Therefore,  the  proposed  changes  to  the 
fish  list  (i.e..  to  list  flounder  and  sole  as 
one  entry,  to  have  three  subgroups  for 
salmon,  and  to  add  swordfish)  have 
been  incorporated  in  §  101.44(c)  and 
Appendix  D  to  part  101. 
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rv.  Presentation  of  the  .Nutrition 
Labeling  Values 

The  [uiv  1994  proposal  was  designed 
to  make  the  guidelines  for  the  voluntary' 
program  more  consistent  wth  the 
January  6.  1993.  nutrition  labeling 
regulations  in  terras  of  what  information 
is  required  (content),  and  how  that 
information  is  to  be  presented  (format). 
The  proposed  guidelines  would  allow 
the  information  to  he  presented  in  a 
chart  format  (§  101.45(a)(3))  as  well  as  in 
an  individual  label  format 
(§  101  45(a)(4))  that  is  similar  to  that 
used  for  processed,  packaged  foods. 

There  was  general  support  among  the 
(jnmients  for  the  proposed  content  and 
format  for  the  nutrition  labeling  of  raw 
fruits,  vegetables,  and  fish.  In  particular, 
comments  generally  agreed  that:  (1) 
Labels  on  produce  should  be  as 
consistent  as  possible  with  those  on 
other  foods;  (2)  saturated  fat  and 
cholesterol  should  be  allowed  to  be 
listed  in  a  footnote  rather  than  in 
columns  for  produce;  (3)  the  entire 
footnote  for  Daily  Values  (DV's)  for  two 
calorie  levels  should  not  be  required  to 
be  listed  on  charts;  and  (4)  if  producers 
and  packers  label  an  individual  product, 
they  should  comply  with  the  format  and 
other  regulations  that  apply  to  packaged 
foods 

A  Optional  Nutrients 

5.  One  comment  requested  that  the 
word  "required"  be  omitted  from 
proposed  §  101.45(a)(2)  because  it 
provides  that  only  "required  nutrients" 
should  be  declared  in  accordance  with 
§  101.9(c)  and  makes  no  provision  for 
voluntary  inclusion  of  information  on 
other  micronutrients.  The  comment 
stated  that,  as  long  as  it  is  done 
acairately.  vendors  should  be  allowed 
to  include  information  for  any  essential 
vitamin  or  mineral  listed  in 
§  101.9(c)(8)(iv),  not  only  the  required 
nutrients,  to  the  same  extent  that  they 
are  allowed  to  do  so  for  the  same 
products  in  processed  form.  The 
comment  stated  that  removing  the  word 
"required"  would  allow  for  the  listing  of 
beta-carotene  under  vitamin  A  (see 
§  101.9(c)(8)(vi)),  and  that  fruits  and 
vegetables  are  a  good  soiux^e  of  this 
nutrient. 

Two  other  comments  requested  that 
FDA  address  the  use  of  optional 
nutrients  in  the  voluntary  program. 
They  stated  that  information  about 
optional  nutrients  is  allowed  on 
processed  foods,  and  that  they  strongly 
supported  the  declaration  of  optional 
nutrients  as  part  of  the  voluntary 
program.  Another  comment  requested 
that  FDA  permit  inclusion  of  data  on  the 
vitamin  B-6  content  of  bananas  because 


bananas  are  an  excellent  source  of  this 
nutrient.  The  comment  stated  that 
inadequate  dietary  intake  of  vitamin  B- 
6  is  a  potential  public  health  issue,  and 
that  inclusion  of  vitamin  B-6  on  the 
nutrition  label  will  serve  an  important 
public  health  function. 

FDA  is  persuaded  by  these  comments 
that  providing  information  on  optional 
nutrients  for  foods  in  the  voluntary 
program  will  be  useful.  Thus,  FDA  is 
providing  for  the  declaration  of 
information  on  optional  nutrients  for 
raw  fruits,  vegetables,  and  fish, 
particularly  on  labels  for  individual 
foods  (e.g.,  on  signs,  brochures,  or  food 
packages).  Declarations  of  optional 
nutrients  included  on  individual  labels 
should  follow  the  requirements  under 
§  101.9(c).  Therefore,  FDA  is  removing 
the  word  "required"  in  §  101.45(a)(2),  as 
suggested  by  the  comment. 

However,  FDA  is  concerned  about  the 
size  and  readability  of  charts  if  they 
provide  information  on  optional 
nutrients. 

Including  optional  nutrients  on  charts 
will  require  extra  columns  and  thus 
make  the  charts  larger.  Some  comments 
(discussed  in  section  rV.D.  of  this 
dociunent)  expressed  concern  that 
charts  carrying  only  the  required 
information  are  too  large  and 
unreadable.  Therefore,  FDA  urges 
retailers  to  carefully  consider  the 
consequences  of  including  optional 
nutrients  in  charts. 

If  optional  nutrients  are  included  on 
charts  (see  §  101.45(a)(3)),  retailers 
should  provide  values  for  the  nutrients 
for  all  foods  and  not  leave  blanks  for 
some  foods.  FDA  fears  that  consumers 
might  interpret  blanks  for  optional 
nutrients  in  charts  as  zeros. 
Alternatively,  information  can  be 
provided  on  optional  nutrients  in  a 
footnote  outside  the  column  format  of 
the  chart  (e.g.,  "bananas  contain  35%  of 
the  DV  for  vitamin  B-€"). 

B.  Use  of  Individual  Labels  on  Posters 

6.  One  comment  stated  that  posters 
with  horizontal  and  vertical  Unes  are 
difficult  for  consumers  to  read  and 
provided  an  alternative  poster  with  40 
individual  produce  nutrition  labels.  The 
comment  asked  whether  the  exceptions 
for  chart  format  posters  apply  to  other 
poster  formats. 

In  proposed  §  101.45(a)(3),  FDA  stated 
that  when  nutrition  labeling  information 
is  provided  for  raw  fixiits,  vegetables, 
and  fish  on  signs,  posters,  brochures, 
notebooks,  or  leaflets,  it  may  be 
presented  in  charts  in  horizontal  or 
vertical  columns.  This  proposed 
provision  would  not  have  reqtiired  the 
use  of  horizontal  or  vertical  columns. 
However,  to  clarify  that  other  formats 


may  be  used,  FDA  has  modified 
§  101, 45(a)(3)  to  provide  for  the  optional 
use  of  a  poster  containing  a  compilation 
of  individual  nutrition  labels,  FDA  has 
also  modified  the  first  sentence  of 
§  101.45(a)(3)  to  clarify  that  it  pertains 
to  materials  containing  nutrition 
information  for  more  than  one  raw  fruit, 
vegetable,  or  fish,  whereas  §  101.45(a)(4) 
pertains  to  nutrition  labeling  for 
individual  raw  fruits,  vegetables,  or  fish. 
The  exceptions  noted  in  §  101.45 
(a)(3)(i)  through  (a)(3)(iii)  for  labeling 
materials  containing  nutntion 
information  on  more  than  one  item  will 
apply  to  all  such  materials,  i.e.,  signs, 
posters,  brochures,  notebooks,  or 
leaflets. 

C.  Use  of  Linear  Formats 

7.  FDA  proposed  in  §  101.45(a)(3)  to 
not  permit  the  use  of  linear  formats  in 
the  voluntary  program.  One  comment 
opposed  this  restriction.  The  comment 
encouraged  FDA  lo  find  retailers  in 
compliance  even  if  nutrition 
information  is  provided  in  a  different 
format  from  those  specified  in  §  101.45 
and  stated  that  fiexibility  and  creativity 
should  be  encouraged.  The  comment 
said  that  alternate  formats  may  be 
preferable  to  reach  specific  populations. 
The  comment  stated  that  the  linear 
format  can  achieve  the  desired  results  as 
well  as  the  columnar  format,  and  that 
the  retailer  should  be  granted  the 
flexibility  to  determine  what  format  best 
suits  the  needs  of  its  customers.  The 
comment  stated  that  the  other  labeling 
requirements  regarding  highlighting, 
type  size,  and  other  format  elements 
will  ensure  that  the  information 
displayed  in  a  linear  format  will  be 
visible  and  readable, 

FDA  is  not  persuaded  that  the  linear 
format  (i,e.,  display)  would  be  useful  for 
providing  voluntary  nutrition  labeling. 
A  linear  display  is  not  particularly  easy 
to  read,  and  the  difficulties  would  be 
exacerbated  on  posters  that  a  consumer 
may  have  to  read  from  a  distance.  Under 
§  101.9(j)(13)(ii),  linear  displays  can 
only  be  used  to  present  the  nutrition 
label  if  the  food  package  has  less  than 
40  square  inches  of  space  available  to 
bear  labeling,  and  the  package  shape 
and  size  cannot  accommodate  a 
standard  vertical  or  tabular  display. 
Posters,  brochures,  and  other  means  for 
providing  nutrition  information  under 
§  101.45(a)(3)  are  not  limited  in  size  and 
therefore  do  not  meet  these  criteria. 
Thus,  FDA  has  retained  the  restriction 
on  the  use  of  linear  displays  in 
§  101.45(a)(3).  At  the  same  time, 
however,  the  agency  modified 
§  101.45(a)(3)  to  change  "linear  format" 
to  "linear  display"  to  use  terminology 
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consistent  with  §  101.9(i)(13)(ii){A)(2) 
and  to  cross-reference  that  section. 

Linear  displays  are  not  precluded 
under  §  101.45(a)(4)  for  individual 
labels  as  long  as  the  labels  meet  the 
criteria  in  §  101.9(j)(13)(ii). 

D.  Use  of  Abbreviated  Charts 

To  make  the  charts  containing  the 
nutrition  labeling  veilues  for  raw  fruits, 
vegetables,  and  fish  more  readable,  FDA 
proposed  in  §  101.45(a)(3)(ii)  that  the 
full  footnote  required  in  §  101.9(d){9)(i), 
which  Hsts  the  DV  for  six  nutrients  for 
two  calorie  levels,  not  be  required. 
Because  no  comments  opposed  this 
action.  §  101.45(a)(3)(ii)  is  included  in 
the  final  rule  as  proposed. 

FDA  proposed  in  §  101.45(a)(3)(iii)  to 
provide  the  option  of  omitting  the 
columns  for  satiu^ted  fat  and 
cholesterol  for  fruits  and  vegetables, 
omitting  the  columns  for  sugars  and 
fiber  for  fish,  and  instead  providing  the 
following  footnotes:  "Most  fruits  and 
vegetables  provide  negligible  amounts 
of  saturated  fat  and  cholesterol; 
avocados  provide  1  gram  (g)  of  saturated 
fat  per  ounce,"  and  "Fish  provide 
negligible  amounts  of  dietary  fiber  and 
sugars."  FDA  proposed  these  footnotes 
to  reduce  the  size  of  the  charts  on  which 
nutrition  information  is  presented  (to 
make  them  more  readable)  without 
reducing  the  amount  of  information 
provided  to  consumers. 

8.  One  comment  requested  that  the 
portion  of  the  footnote  regarding  the  fat 
content  of  raw  produce  for  the  voluntary 
nutrition  labeling  chart  (i.e.,  "*  *  * 
avocados  provide  1  g  of  saturated  fat  per 
ounce")  be  changed  to  "*  *  *  avocados 
provide  1  g  of  saturated  fat,  1  g  of 
polyimsaturated  fat,  and  3  grams  of 
monounsaturated  fat  per  ounce."  The 
comment  said  that  this  additional 
information  about  avocados  will  be 
useful  for  consumers,  especially 
diabetics,  because  the  new  diabetes 
guidelines  recommend  increasing 
consumption  of  monounsaturated  fatty 
acids. 

Because  information  on 
polyunsaturated  and  monounsaturated 
fat  may  be  provided  on  processed  foods, 
FDA  has  decided  to  revise 
§  101.45(a)(3)(iii)  to  permit  the  inclusion 
of  information  about  the  level  of  these 
nutrients  in  avocados  (as  suggested  by 
the  comment)  on  an  optional  basis  by 
retailers.  To  provide  the  added 
flexibihty,  FDA  revised 
§  101.45(a)(3)(iii)  to  make  the  subject 
footnote  an  example  of  an  appropriate 
footnote,  rather  than  the  required 
footnote,  and  added  a  sentence  stating 
that  information  about  the 
polyimsaturated  and  monounsaturated 
fat  content  of  avocados  may  be 


included.  In  addition.  FDA  clarified  that 
if  the  listings  of  saturated  fat  and 
cholesterol  are  left  ofi'  of  charts  or  off  of 
individual  nutrition  labels  used  on 
signs,  posters,  brochures,  notebooks,  or 
leaflets,  the  required  information  on 
saturated  fat  and  cholesterol  must  be 
included  in  a  footnote. 

9.  One  comment  stated  that  the  new 
charts  proposed  by  FDA  will  be  less 
readable  than  the  previous  ones  because 
there  will  be  22  columns  instead  of  10, 
and  that  much  of  the  information  is 
repetitious  because  there  are  dual 
listings  (i.e.,  weight  amounts  and 
percent  DV's)  for  some  nutrients.  The 
comment  stated  that  the  new  charts  will 
have  too  much  information  for 
consumers  to  handle.  The  comment 
stated  that  cvurent  signs  are  manageable, 
but  that  the  new  ones  will  require  either 
smaller  type  (making  it  uiu^adable  to 
consumers)  or  larger  signs  (which  are 
impractical  to  hang).  Further,  the 
comment  stated  that  the  firm  that 
submitted  this  comment  planned  to  do 
away  with  signs  and  to  use  a  manual 
and  leaflets  if  the  July  1994  proposal 
becomes  final.  The  comment  requested 
that  FDA  allow  for  the  use  of 
abbreviated  charts  as  signs  in  produce 
and  seafood  departments  if  complete 
information  (e.g.,  in  manuals  or  leaflets) 
is  availjable  to  consumers  elsewhere  in 
the  store.  It  stated  that  a  note  on  the 
chart  could  direct  consumers  to  the 
more  deteiiled  information.  The 
comment  suggested  that  abbreviated 
charts  for  fruits  and  vegetables  could 
omit  calories  from  fat,  cholesterol,  and 
saturated  fat  and  list  only  the  percent 
DV's  (and  not  weight  amounts)  for 
nutrients,  and  that  for  fish,  such  charts 
could  omit  sugars,  dietary  fiber,  and 
potassium  and  list  only  the  percent  DV's 
for  nutrients.  The  comment  noted  that 
declaration  of  percent  DV's  is  the  most 
important  information  on  the  nutrition 
label,  as  reflected  in  FDA's  requirement 
that  it  be  in  bold  face. 

FDA  acknowledges  that  the  new 
charts  containing  nutrition  labeling  for 
raw  produce  and  fish  will  contain  more 
information,  and  thus  require  larger 
charts  or  smaller  print,  than  the  old 
charts.  FDA  has  addressed,  in  part,  the 
issue  of  the  size  of  the  charts  by 
allowing  for  the  omission  of  the 
columns  for  saturated  fat  and 
cholesterol  for  fiiiits  and  vegetables  and 
the  columns  for  dietarv  fitter  and  sugars 
for  fish  (§  101.45(a)(3)(iii)).  FDA  does 
not  feel  that  it  is  appropriate  to  omit  the 
column  for  calories  from  fat  for  fruits 
and  vegetables,  as  the  comment 
suggests,  because  seven  of  these  foods 
have  values  greater  than  zero  for 
calories  from  fat.  Information  on 
calories  from  fat  is  important  for 


consumers,  and  a  footnote  to  the  chart 
that  specifies  the  number  of  calories 
from  fat  for  seven  fruits  and  vegetables 
would  be  lengthy  and  difficult  to  read. 

In  response  to  the  suggestion  that  the 
column  for  potassium  be  included  on 
the  chart  for  fruits  and  vegetables  but 
omitted  from  the  chart  for  fish,  FDA 
notes  that  the  column  for  potassiimi  is 
optional  on  both  charts.  However,  FDA 
also  notes  that  potassium  provided  by 
fish  is  as  important  as  potassium 
provided  by  fruits  and  vegetables. 
Several  comments  agreed  that 
information  on  potassium  is  important 
for  consumers,  and  that  it  should  be 
optionally  provided. 

Any  inconsistency  between 
abbreviated  charts  without  columns 
listing  the  quantitative  amounts  by 
weight  for  nutrients  for  which  percent 
DV's  are  declared,  as  suggested  by  the 
comment,  and  the  nutrition  labeling  of 
processed,  packaged  foods  could  lead  to 
consumer  confusion.  There  was  general 
agreement  among  the  comments  that 
nutrition  labeling  information  for  fruits, 
vegetables,  and  fish  should  be  as 
consistent  as  possible  with  labeling 
provided  for  other  foods.  Additionally, 
the  quantitative  amounts  by  weight 
continue  to  be  important  to.  and  used 
by,  many  health  professionals  and 
consiuners.  For  instance,  the  results  of 
FDA's  1995  Health  and  Diet  Survey 
showed  that,  among  respondents  who 
used  the  Nutrition  Facts  label  to  obtain 
nutrition  information  on  a  food  product, 
a  majority  use  the  g  and  milligram  (mg) 
amounts  on  the  label  solely  or  in 
combination  with  the  percent  DV's  (69 
percent).  Few  of  the  respondents  in  the 
survey  used  only  the  percent  DV's  (14 
percent)  (Ref.  4). 

Because  the  size  and  readability  of  the 
charts  are  important  issues,  the  agency 
encourages  retailers  and  educators  to 
experiment  with  various  chart  formats, 
to  test  and  determine  consumer 
responses  to  them,  and  to  share  the 
results  of  these  studies  with  FDA. 
However,  after  considering  the 
information  needs  of  consumers  and  the 
comment's  expressed  concern  about 
chart  size.  FDA  concludes  that  the 
requirement  that  it  is  adopting  strikes  an 
appropriate  balance  between  these 
potentially  competing  factors. 

E.  Nutrient  Values  on  Individual  Labels 

FDA  proposed  in  §  101.45(a)(4)  that 
individual  nutrition  labels  (e.g.,  over 
bins  or  on  packaging)  for  raw  firuts, 
vegetables,  and  fish  provided  by 
retailers  meet  the  requirements  of 
§  101.9(d).  This  proposed  provision 
would  have  required  that  individual 
labels  carry  the  full  footnote  set  forth  in   . 
§  101.9(d)(9),  which  provides 
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information  about  daily  values  for  two 
calorie  levels,  rather  than  the 
abbreviated  footnote  permitted  for  the 
chart  format  under  §  101.45(a)(3)(ii), 
unless  the  package  is  otherwise  exempt 
under  ^^  101  9(f)  or  101,9(j)(13)  from 
such  a  requirement. 

10.  Several  comments  disagreed  with 
the  need  for  the  full  footnote  on 
individual  labels  provided  by  retailers 
above  or  close  to  food  bins  or 
contamers.  The  comments  stated  that 
the  modified  label,  without  the  lengthy 
DV's  footnote,  would  be  appropriate 
because  of  space  and  readability 
concerns.  One  comment  stated  that  the 
sign  could  direct  the  consumer  to  a 
source  of  more  complete  information  in 
the  store.  .Another  comment  noted  that 
short,  modified  labels  are  allowed  on 
some  processed  foods  and  should  be 
allowed  for  foods  in  the  voluntary 
program. 

FDA  is  persuaded  by  the  comments 
that  the  footnote  concerning  nutrient 
requirements  at  two  calorie  levels  could 
create  concerns  about  space  and 
readability  for  individual  labels 
provided  by  retailers  on  signs  that  are 
over  or  near  food  bins  or  containers  for 
raw  fruits,  vegetables,  and  fish. 
Therefore.  FD.A  has  added  a  sentence  to 
§101  45(aj(4)  that  reads.  "For 
individual  labels  provided  by  retailers 
on  signs  and  posters,  the  footnote 
required  in  §  101.9(d)(9)  may  be 
shortened  to  Percent  Daily  Values  are 
based  on  a  2,000  calorie  diet.' "  The 
agency  also  notes  that  foods  that  qualify 
mav  use  the  simplified  format  (see 
§  101  9(0)  Thus.  FDA  has  provided  for 
the  use  of  short,  modified  nutrition 
labels  with  individual  raw  fruits, 
vegetables,  and  fish. 

F  \'utrition  Labeling  Values  for  a 
Particular  Commodity 

1 1 .  A  commodity  group  asked 
whether  the  nutrition  label  that  was 
developed  and  made  available  by  the 
group  in  .Apnl  1993  could  continue  to 
be  used  on  bags  and  boxes  of  that 
commodity. 

.■\s  discussed  in  section  II. B.  of  this 
document,  to  be  in  compliance  with 
§  101  45(b)  of  the  guidelines  for  the 
voluntary  program,  retailers  must 
provide  consumers  with  the  nutrition 
labeling  values  provided  by  FDA  in 
Appendices  C  and  D  to  part  101  for  the 
most  frequently  consumed  raw  fruits,  . 
vegetables,  and  fish.  (As  for  the  date 
when  use  of  these  values  must  begin, 
see  section  V'l.  of  this  document.) 
Individual  nutrition  labels  used  on  raw 
fruits,  vegetables,  and  fish  that  are 
packaged  by  a  grower,  producer,  or 
shipper  should  provide  the  information 
listed  in  §  101.45(a)(4).  If  growers. 


producers,  or  shippers  wish  to  provide 
individual  nutrition  labels  on  packaging 
materials  for  foods  included  in  the 
voluntary  program,  they  should  use  the 
labeling  values  provided  by  FDA. 

However,  if  a  nutrition  label 
developed  by  a  commodity  group  is  for 
a  specific  genus  or  species,  then  a  more 
specific  name  for  the  product  should  be 
used,  as  stated  in  §  101.45(c)(1),  and  the 
commodity  group  should  have  the  data 
to  support  the  labeling  values  used  for 
the  product.  The  nutrition  labeling 
values  in  Appendices  C  and  D  to  part 
101  are  for  generic  commodities.  If  a 
commodity  group  wishes  to  amend  the 
nutrient  values  for  a  generic  item,  FDA 
encourages  the  group  to  submit  the 
values  to  the  agency  as  specified  in 
§  101.45(b)(1)  for  consideration  for 
inclusion  in  the  agency's  next  revision 
of  Appendices  C  and  D.  If  upon  review 
of  the  data.  FDA  decides  to  use  the 
labeling  values  for  the  generic  item, 
those  values  will  be  made  available  for 
public  conmient.  Any  nutrition  labeling 
value  for  a  generic  item  that  the  agency 
decides  to  incorporate  into  Appendix  C 
or  D  will  have  to  be  used  by  retailers  for 
them  to  be  considered  to  be  in 
compliance. 

FDA  is  agreeable  to  having  its  labeling 
values  used  on  bags  of  cut  raw  produce 
that  qualify  for  the  voluntary  program 
(e.g.,  they  have  received  no  further 
processing  or  are  not  packaged  with 
added  ingredients  such  as  salad 
dressing  or  croutons). 

V.  Timeframe  for  Updating  Nutrient 
Values 

12.  FDA  stated  in  the  July  1994 
proposal  that  the  nutrition  labeling 
values  for  the  most  frequently 
consiuned  raw  fruits,  vegetables,  and 
fish  would  be  revised  every  2  years 
(proposed  §  101.45(b)).  Several 
comments  thought  that  this  timeframe 
was  too  short.  One  comment  expressed 
concern  about  retailers  keeping  up  with 
the  2-year  revisions  and  stated  that  too 
frequent  changes  in  the  values  wall 
result  in  confusion  in  the  marketplace. 
The  comment  stated  that  changes  will 
require  education  of  retail  store 
operators,  and  that  it  is  time-consuming 
and  expensive  for  industry  to  prepare, 
obtain,  and  display  new  compliance 
materials.  The  comment  stated  that  new 
materials  cannot  be  adequately 
disseminated  to  the  industry  in  less 
than  6  months  and  asked  that  FDA 
consider  the  administrative  and 
economic  burden  imposed  on  the 
industry. 

Four  comments  recommended 
updates  every  4  years  (every  other 
compUance  reporting  period)  rather 
than  every  2  years.  Reasons  given  for 


extending  the  time  between  revisions 
were.  (l).To  accommodate  the  time  lag 
in  relaying  information  to  retailers  and 
industry  members;  (2)  to  use  up  old 
packaging  in  stock;  (3)  difficulties  for 
retailers,  shippers  and  packaging 
companies  in  changing  packaging 
materials;  (4)  cost  of  printing 
educational  materials;  (5)  the  shelf  life 
of  educational  materials,  which  is 
longer  than  2  years;  and  (6)  FDA's 
inability  to  complete  revisions  every  2 
years.  One  comment  stated  that  growers 
will  choose  not  to  put  nutrition  labeling 
information  on  bags  of  produce  if  the 
values  are  changed  on  a  biennial  basis. 
FDA  agrees  that  biennial  updates  of 
the  nutrition  labeling  values  as  well  as 
the  list  of  the  20  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish  are  difficult  for  both  FDA  and 
retailers,  and  that  updates  every  4  years 
are  more  reasonable  and  cost-effective. 
Accordingly.  FDA  has  revised 
§  101.45(b)  to  state  that,  if  necessary, 
revisions  will  be  proposed  every  4 
years. 

VI.  Effective  Date  for  Compliance 

13.  FDA  proposed  that  any  revision 
that  is  made  in  the  voluntary  program 
would  be  effective  30  days  after 
publication  of  the  final  rule.  A  number 
of  comments  stated  that  this  time  period 
is  too  short  for  retailers  and  for  growers, 
shippers,  and  packers.  The  comments 
stated  that  more  time  is  needed  to:  (1) 
Finahze  the  updated  charts  and  have 
retailers  print  and  distribute  their 
materials  throughout  their  stores;  (2) 
print  labels  and  posters  and  devise  new 
advertising  campaigns;  (3)  order  and 
receive  new  packaging;  and  (4)  avoid 
inventory  disposal  costs  and  allow 
depletion,  rather  than  destruction,  of 
label  inventory.  Several  comments 
stated  that  the  short  effective  date 
would  be  an  economic  hardship  for 
growers  and  shippers  with  nutrition 
labeling  on  packaging  materials.  Two 
comments  recommended  an  extended 
effective  date  for  growers  and  shippers 
who  voluntarily  label  produce. 

One  comment  requested  that  FDA 
expressly  advise  that  any  new  nutrient 
values  for  raw  fish  will  not  have  to  be 
used  by  manufacturers  in  the  nutrition 
labeUng  of  retail-packaged,  single- 
ingredient  raw  fish  products  until,  at  a 
minimum,  180  days  after  publication  of 
the  final  rule.  The  comment  stated  that 
FDA  focused  on  the  effect  of  voluntary 
nutrition  labeling  in  retail  stores  but  did 
not  consider  manufacturers  who  use 
FDA  values  in  nutrition  labeling  retail- 
packaged,  single-ingredient  products. 
The  comment  stated  that  manufactiuers 
of  packaged  raw  fish  products  must 
create  new  label  plates,  print  labels. 
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package  inventory,  ship  products 
bearing  the  new  labels,  and  allow  for 
transit  and  holding  time  if  the  product 
is  exported  to  the  United  States. 

Several  comments  noted  that  FDA 
allowed  considerably  more  time  (16 
months  and  then  .19  months  as 
extended)  in  establishing  the  effective 
date  for  the  labeling  provisions  of  the 
1990  amendments  for  processed  foods 
and  asked  that  the  produce  and  fish 
industries  be  given  more  time. 
Comments  requesting  a  longer  time 
period  suggested  4  months  (one 
request),  6  months  (one  request),  1  year 
(four  requests),  15  months  (one  request), 
and  18  months  (one  request). 

FDA  agrees  that  an  effective  date  of  30 
days  after  publication  of  the  final  rule 
is  too  short  for  retailers  to  get  new 
nutrition  labeling  materials  in  place. 
Taking  the  various  suggestions  for 
extended  time  frames  into 
consideration,  FDA  has  set  the  effective 
date  of  this  final  rule  to  be  1  year  from 
the  date  of  publication  in  the  Federal 
Register.  Labeling  values  in  Appendices 
C  and  D  to  part  101  may  be  and  should 
be  used  at  the  retail  level  as  soon  as 
possible,  beginning  on  the  date  of 
publication.  However,  because  of  tlie 
relatively  short  amount  of  time  before 
the  1996  FDA  Compliance  Survey,  FDA 
will  consider  either  the  old  (1991)  or 
new  (1906)  labeUng  values  to  be 
acceptable  for  retail  stores  to  be 
considered  to  be  in  compliance  with  the 
voluntary  program  during  the  upcoming 
survey. 

Likewise,  growers,  shippers,  and 
packers  who  provide  nutrition  labeling 
on  packages  of  raw  fruits,  vegetables, 
and  fish  will  have  1  year  to  come  into 
compliance  with  this  document.  While 
growers,  shippers,  and  packers  will  not 
be  assessed  for  compliance  as  a  part  of 
the  1996  FDA  Compliance  Survey  for 
the  voluntary  program,  they  will  need  to 
be  in  compliance  with  §  101.9  (as 
modified  by  §  101.45(a)(4)). 
Accordingly,  those  who  use  the  generic 
nutrient  values  in  Appendix  C  or  D  to 
part  101  in  nutrition  labeling  will  have 
1  year  to  update  nutrient  values  on  the 
food  labels. 

Vn.  Nutrition  Labeling  Values  for  the 
20  Most  Frequently  Consumed  Raw 
Fruits,  Vegetables,  and  Fish 

In  the  July  1994  proposal,  FDA  stated 
that  the  information  that  it  used  to 
arrive  at  the  proposed  nutrition  labeling 
values  for  raw  firuits,  vegetables,  and 
fish  included  data  provided  by  the 
Produce  Marketing  Association  (PMA). 
Nutrition  Network  (on  behalf  of  the 
hitemational  Banana  Association),  and 
USDA  (for  fish  and  produce).  FDA 
received  a  few  comments  in  response  to 


the  July  1994  proposal  that  included 
additional  data  for  some  foods  from 
other  sources.  PMA  submitted  new 
labeling  values  based  upon  their 
original  raw  data  that  were  referenced  in 
the  proposal.  FDA  considered  data  from 
all  sources  and  used  those  data,  as 
appropriate,  to  calculate  the  labeling 
values  set  forth  in  this  document  in 
Appendices  C  and  D  to  part  101.  In 
these  calculations,  to  the  extent 
possible,  FDA  used  the  statistical 
methodology  that  it  recommends  in  the 
"FDA  Nutrition  Labeling  Manual:  A 
Guide  for  Developing  and  Using  Data 
Bases"  (i.e.,  using  compliance 
calculations  based  on  95  percent 
prediction  intervals)  (Ref.  1).  Complete 
documentation  for  the  nutrition  lat>eling 
values  for  raw  ftiiits,  vegetables,  and 
fish  is  found  in  Reference  5. 

A.  Fat  Values  for  Raw  Fruits  and 
Vegetables 

14.  One  comment  requested  that  the 
fat  content  of  all  raw  fruits  and 
vegetables  containing  less  than  1  g  of  fat 
be  listed  as  zero  g. 

FDA  is  not  aware  of  any  basis  for 
establishing  rules  on  how  nutrient 
values  are  determined  for  raw  fruits  and 
vegetables  that  are  different  from  those 
for  other  foods.  The  nutrition  labeling 
regulations  require  that  the  amoimt  of 
fat  be  expressed  to  the  nearest  0.5  g 
increment  below  5  g  (§  101.9(c)(2)). 
However,  if  the  amount  of  fat  is  less 
than  0.5  g,  the  label  value  of  0  g  may 
be  used.  Thus,  for  fruits  and  vegetables 
containing  less  than  1  g,  but  more  than 
0.5  g  of  fat,  FDA  rounded  to  0.5  g  if  the 
amount  present  was  0.74  g  or  less,  and 
rounded  to  1  g  if  the  amount  present 
was  0.75  g  or  more.  Thus.  FDA  has  not 
taken  the  action  requested  by  the 
comment. 

B.  Fat  Values  for  Grapefruit,  Kiwifniit, 
Strawberries,  and  Tomatoes 

15.  One  comment  expressed  concern 
about  the  fat  values  for  grapefruit, 
kiwafiiiit.  strawberries,  and  tomatoes. 
The  comment  stated  that  the  analytical 
method  (ether  extract)  that  was  used  to 
obtain  the  data  overestimates  fat  when 
it  is  present  in  trace  amounts  compared 
to  current  techniques  such  as  high 
pressure  liquid  chromatography  (HPLC) 
or  gas  chromatography.  The  comment 
stated  that,  consequently,  it  may  be 
necessary  to  reanalyze  the  fat  content 
for  those  commodities.  Five  other 
comments  questioned  the  fat  content  of 
grapefruit,  and  four  of  those  comments 
suggested  that  FDA  had  made  an  error 
in  rounding.  These  comments  suggested 
that  the  fat  content  of  grapefruit  is  0  g 
rather  than  0.5  g. 


FDA  looks  forward  to  receiving  new 
data  submissions  for  raw  fruits  and 
vegetables  (including  grapefruit, 
kiwlfiaiit,  strawberries,  and -tomatoes) 
based  upon  more  cxurent  analytical 
methods.  The  agency  will  consider 
those  data  and  will  make  changes,  if 
appropriate,  at  the  next  opportimity  for 
revision  of  the  labeling  values  for  these 
foods.  For  the  purposes  of  this  final 
rule,  however,  FDA  determined  the  fat 
content  of  kiwafiriit,  strawberries,  and 
tomatoes  based  on  the  PMA  data,  using 
statistical  methodology  specified  in  the 
labeUng  manual.  Revised  fat  values  are 
listed  in  Appendix  C  to  part  101  for 
kiwifruit  (1  g,  2  percent  DV), 
strawberries  (0  g,  0  percent  DV),  and 
tomatoes  (0.5  g,  1  percent  DV). 

FDA  acknowledges  that  it  made  an 
error  in  tentatively  assigning  a  0.5  g  fat 
value  for  grapefruit.  After  reviewing  the 
PMA  data.  FDA  concluded  that  the  fat 
value  for  grapefinit  is  0  g,  0  percent  DV. 

C.  Fiber  Values  for  12  Fruits  and 
Vegetables 

16.  One  comment  stated  that  FDA's 
fiber  values  in  the  July  1994  proposal 
were  too  low  for  bananas,  cucumbers, 
and  radishes  and  too  high  for  oranges, 
grapefrmt,  tangerines,  sweet  cherries, 
kiwifruit,  onions,  sweet  com,  sweet 
potatoes,  and  green  beans.  The  comment 
provided  only  mean  values  for  dietary 
fiber  for  these  foods  based  upon  five 
methods. 

FDA  reviewed  the  information  on 
dietary  fit)er  provided  by  the  comment. 
Unfortunately,  the  comment  did  not 
include  raw  data,  measures  of  variance 
(e.g.,  standard  deviations),  or  the 
number  of  samples  or  composites 
analyzed,  information  required  for  FDA 

■  to  perform  compliance  calculations  to 
determine  appropriate  nutrition  labeling 
values.  Because  the  comment  did  not 
provide  adequate  information  for 
revision  of  the  label  values  for  dietary 
fiber,  FDA  will  make  no  changes  based 
upon  this  comment. 

FDA  encourages  the  produce  industry 
to  do  complete  laboratory  analyses  and 
welcomes  submissions  of  data  for  fiber 
accompanied  by  detailed  information. 
The  agency  wall  consider  those  data  and 
will  make  changes,  if  appropriate,  at  the 
next  opportunity  for  revision  of  the 
labehng  values  for  these  foods.  As 
discussed  in  sections  VII.F.  and  VII.H. 
of  this  document,  FDA  has  revised  the 
fiber  values  for  some  foods  in  this 
docimient  based  on  data  submitted  in 

other  comments. 

D.  Nutrition  Labeling  Values  for  Apples 

17.  One  comment  provided  FDA  with 
data  on  the  nutrient  composition  of 
apples  that,  the  comment  claimed, 


ISS 
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upgraded  the  data  on  file  with  FDA. 
which  were  provided  by  PMA  in  1990. 
The  submission  provided  data 
descnbing  ihe  contribution  of  sugars  to 
total  carbohydrate,  the  levels  of 
saturated  and  unsaturated  fatty  adds, 
and  the  total  fatty  acid  content.  The 
comment  requested  that  these  newer 


data  be  included  in  FDA's  revision  of 
the  nutrition  labeling  values  for  raw 
apples  because  they  are  more  complete 
and  accurate  and  reflect  the  use  of  more 
current  analytical  methods. 

FDA  reviewed  the  newer  data  for 
apples  (Ref.  6)  and  used  these  data, 
along  with  other  available  data,  to 
derive  labeling  values  using  compliance 

Table  l 


calculations  based  on  95  percent 
prediction  intervals  for  the  levels  of 
calories  from  fat,  total  fat.  saturated  fat, 
total  carbohydrate,  and  sugars  in  this 
final  rule.  The  following  summarizes 
changes  to  the  nutrition  labeling  values 
in  Appendix  C  for  apples  based  on  the 
data  submitted  in  the  comment: 


Apple  nutrient 


Cakxies  (rom  fat  ... 

Total  fat  

Total  cartohydrate 
Sugars 


Proposed  values 


10 

ig 

24  g 

20  g 


Final  rule  values 


2%  DV 
8%  DV 


0 

Og 
22g 
16  g 


0%  DV 
7%DV 


Note:  Tfie  value  for  saturated  fat  remains  ttie  sanw  as  in  the  July  1994  proposal  at  0  g,  0  percent  DV. 


FDA  made  additional  changes  to  the 
nutrition  labeling  values  for  apples 
based  upon  another  comment,  as 
described  m  section  Vn.H.  of  this 

document. 

E.  Nutrition  Labeling  Values  for 
Avocados 

18.  One  comment  provided  new  data 
for  potassium,  protein,  and  vitamin  C  in 
California  avocados.  Based  on  the  new 


data,  the  submission  requested  that  the 
value  for  potassium  be  changed  firom 
105  mg,  3  percent  DV  to  170  mg,  5 
percent  DV;  that  the  value  for  protein  be 
changed  from  0  g  to  1  g;  and  that  the 
value  for  vitamin  C  be  changed  from  2 
percent  DV  to  4  percent  DV. 

FDA  reviewed  the  newer  data  for 
avocados  (Ref.  7),  confirmed  that  the 
label  values  suggested  by  the  comment 

Table  2 


were  correctly  derived  using 
compliance  calculations  based  on  95 
percent  prediction  intervals,  and  used 
these  data  in  deriving  the  label  values 
for  potassium,  protein,  and  vitamin  C 
for  avocados  in  this  final  rule.  The 
changes  that  FDA  has  made  to  the 
nutrition  labehng  values  in  Appendix  C 
for  avocados  based  on  the  comment  are 
sununanzed  below: 


Avocado  nutrient 


Proposed  values 


Rnal  rule  values 


Potassium 

Protein 

Vitamin  C  . 


105  mg 

Og 


3%DV 
2%DV 


170  mg 


5%DV 
4%DV 


FD.\  made  additional  changes  to  the 
nutrition  labeling  values  for  avocados 
based  upon  another  comment,  as 
described  in  section  VI1.H.  of  this 
document. 

F  Sutrition  Labeling  Values  for 
Bananas 

19.  In  developing  the  July  1994 
proposal,  FDA  used  data  on  the 
composition  of  bananas  that  were 
submitted  on  behalf  of  the  International 
Banana  Association.  Those  data  were 
derived  from  data  from  a  1982-1983 
study  by  the  United  Fresh  Fruit  and 
Vegetable  Association  (UFFVA)  and 
from  a  1990  PMA  study.  FDA  calculated 
nutntion  labeling  values  for  bananas 
using  compliance  calculations  based  on 
95  percent  prediction  intervals  and 
published  these  values  in  Appendix  C 
of  the  July  1994  proposal. 

One  comment  stated  that  the  1982- 
1983  UFFVA  data  should  not  be  used 
for  fiber  and  vitamin  C,  and  that  the 
FDA  values  for  these  two  nutrients  in 
bananas  should  be  revised  based  only 


on  the  PMA  data.  The  comment  stated 
that  there  are  statistically  significant 
differences  between  the  two  data  sets  for 
dietary  fiber  and  vitamin  C,  which 
suggests  that  only  one  data  set  may 
appropriately  be  used.  The  comment 
stated  that  the  differences  are  likely 
attributable  to  the  different  analytical 
methods  used  in  the  surveys.  The 
comment  said  that  the  1982-83  UFFVA 
data  were  based  upon  a  method  of 
analysis  that  measured  crude  fiber, 
neutral  detergent  fiber,  and  pectin, 
while  the  1990  PMA  fiber  data  were 
based  on  the  AOAC  Enzymatic- 
Gravimetric  Method.  The  1982-1983 
UFFVA  vitamin  C  data  were  obtained 
with  a  titrimetric  assay  that  measures 
ascorbic  acid  but  not  dehydroascorbic 
acid,  while  the  1990  PMA  data  were 
based  on  a  method  that  measures  both 
active  forms  of  vitamin  C.  The  comment 
stated  that  based  on  the  1990  PMA  data 
alone,  fiber  should  be  4  g,  15  percent 
DV,  and  vitamin  C  should  be  9  mg,  15 
percent  DV. 


FDA  accepts  the  explanation  for  the 
data  discrepancies  for  dietary  fiber  and 
vitamin  C  in  bananas  presented  in  the 
comment.  The  analytical  methods  used 
by  UFFVA  in  1982-1983  to  anaivze 
fiber  and  vitamin  C  are  no  longer 
appropnate  for  labeling  purposes; 
however,  the  analytical  methods  used 
for  the  more  recent  PM,\  data  are 
appropriate.  As  a  result,  FDA 
recalculated  the  nutrition  labeling 
values  for  dietary  fiber  and  vitamin  C 
based  on  PMA  data  only.  The  agency 
recalculated  the  nutrition  labeling 
values  for  bananas  for  all  other  nutrients 
based  on  both  data  sources  (UFFVA  and 
PMA)  (Ref.  8).  using  compliance 
calculations  based  on  95  percent 
prediction  intervals.  The  following 
summarizes  the  differences  between  the 
proposed  values  and  the  values  in 
Appendix  C  set  forth  in  this  final  rule: 


UMI 
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Banana  nutrient 


Total  fat 

Potassium  .., 
Dietary  fiber 
Vitamin  C  .... 
Iron 


Proposed  values 


0.5  g 
390  mg 


1%DV 
11%  DV 
4%DV 
0%DV 
0%OV 


"49 


Final  njle  values 


Og 

400  mg 
4g 


0%DV 
11%  DV 
16%  DV 
15%  DV 
2%DV 


G.  Nutrition  Labeling  Values  for 
Tangerines 

20.  One  comment  stated  that  FDA 
used  incorrect  values  for  calories, 
calories  from  fat,  fat,  vitamin  C, 
calcium,  and  vitamin  A  in  tangerines.  It 
stated  that,  based  on  the  PMA  report  on 
tangerines  (Ref.  9),  calories  should  be  45 
(not  80),  calories  from  fat  should  be  5 
(not  10).  fat  should  be  1  g  (not  2  g). 
vitamin  C  should  be  40  percent  DV  (not 
35  jjercent  DV).  and  calcium  should  be 
4  percent  DV  (not  2  percent  DV).  The 
comment  disagreed  with  the  proposed 
value  for  vitamin  A  (which  FDA  derived 
from  PMA  data)  for  tangerines.  It  stated 
that  PMA  only  tested  for  beta-carotene, 
but  that  the  predominant  carotenoid  in 
tangerines  is  beta-cryptoxanthin.  The 
comment  also  provided  nimierous 
scientific  articles  containing  data, 
obtained  by  a  variety  of  methods 
including  newer  HPLC  methods,  for  the 
beta-cryptoxanthin  (3-hydroxy  beta 
carotene)  content  of  tangerines.  The 
comment  recommended  that  FDA  use 
the  mean  vitamin  A  value  from  USDA 
Handbook  8-9  for  its  derivation  of  the 
compliance  value. 

FDA  would  first  like  to  note  that  the 
proposed  value  for  total  fat  in  tangerines 
was  1  g,  2  percent  DV,  and  not  2  g  of 
fat,  as  stated  by  the  comment.  For  the 
tangerine  values  in  Appendix  C  to  part 
101,  FDA  derived  the  label  values  from 
raw  data  provided  by  a  comment,  using 
compliance  calculations  based  on  95 
percent  prediction  intervals.  Those  data 
were  the  only  raw  data  available.  The 
revised  values  for  tangerines  are  50 
calories;  0  calories  from  fat;  0.5  g,  1 
percent  DV  total  fat;  50  percent  DV 
vitamin  C;  and  4  percent  DV  for 
calcium. 

FDA  agrees  that  the  method  used  by 
PMA  measured  only  beta-carotene  and 
excluded  the  contribution  of  beta- 
cryptoxanthin  to  the  vitamin  A  activity 
for  tangerines.  The  agency  notes  that 
there  is  more  than  one  AOAC  method 
for  the  measurement  of  carotenes  in 
foods,  and  that  the  method  that  PMA 
stated  that  it  used  is  specific  for  non- 
hydroxylated  carotenes  and  does  not 
measure  mono-hydroxylated  carotenes 
such  as  beta-cryptoxanthin.  However, 
alternative  AOAC  methods  do  permit 


the  measurement  of  these  substances 
and  have  been  used  historically  to 
obtain  vitamin  A  values  for  food 
composition  tables  (Ref.  10).  It  should 
be  noted  that  the  vitamin  A  activity  of 
beta-cryptoxanthin  has  been  considered 
to  be  about  50  percent  of  that  for  beta- 
carotene  (Ref.  11).  As  discussed  in 
section  II.B.  of  this  document,  FDA  does 
not  consider  the  use  of  mean  values, 
such  as  those  in  Handbook  8-9, 
appropriate  for  labeling  purposes. 

FDA  looks  forward  to  receiving  new 
data  submissions  for  tangerines  biased 
upon  more  comprehensive  analytical 
methodology  for  vitamin  A.  The  agency 
will  consider  those  data  and  will  make 
changes,  if  appropriate,  at  the  next 
opportimity  for  revision  of  the  labeling 
values.  The  labeling  value  for  vitamin  A 
remains  at  0  percent  DV. 

H.  Statistical  Methodology  for  Deriving 
Nutrition  Labeling  Values  From  PMA 
Data 

Before  FDA  published  the  July  1994 
proposal,  PMA  provided  the  agency 
v«th  nutrition  labeling  values  for  31 
fruits  and  vegetables  that  PMA  had 
derived  from  the  raw  data  it  had 
comjJiled  using  80  percent  prediction 
intervals.  FDA  included  many  of  these 
nutrition  labeling  values  in  the  July 
1994  proposal. 

21.  Several  comments  expressed 
concern  about  the  rounding  of  the 
nutrition  labeling  values  for  fruits  and 
vegetables  in  the  July  1994  proposal, 
specifically  the  values  obtained  from 
PMA.  One  comment  stated  that  FDA 
was  inconsistent  in  rounding  labeling 
values  (e.g.,  in  calculating  the  values  for 
total  fat  for  grapefruit,  apples,  and 
tangerines)  and  requested  that  FDA  be 
consistent.  Other  comments  specifically 
questioned  how  percent  DV's  were 
derived  from  the  rounded  or  unrounded 
labeling  values  (e.g.,  dietary  fiber  and 
iron  in  onions). 

FDA  recalculated  labeling  values 
derived  from  the  raw  data  that  PMA  had 
submitted  (described  later  in  this 
section  of  this  document)  and  is  using 
those  recalculated  values  in  this  final 
rule.  With  respect  to  the  rounding  issues 
raised  by  the  comments,  FDA  points  out 
that  the  nutritiftn  labeling  regulations 
(§  101.9(d)(7)(ii))  allow  percent  DV's  to 


be  calculated  from  the  original  or 
rounded  nutrient  values.  PMA 
calculated  percent  DV's  based  on  the 
original  values.  In  recalculating  the 
percent  DV's,  FDA  used  rounded  values. 
The  agency  did  so  to  provide 
consistency  in  the  chart  format  (i.e.,  to 
be  sure  that  the  same  quantitative 
amount  of  a  nutrient  is  associated  with 
the  same  percent  DV).  FDA  notes  that  if 
percent  DV's  are  calculated  from 
original  values,  it  may  lead  to 
inconsistencies  in  the  chart  that  would 
be  confusing  to  consumers.  FDA  applied 
the  rounding  rules  (§  101.9(c)) 
consistently  to  the  data  used  for 
calculating  the  values  in  this  final  rule. 
Therefore,  FDA  has  responded  fully  to 
these  comments. 

22.  Two  comments  expressed  concern 
that  FDA's  use  of  PMA's  nutrition 
labeling  values  derived  from  80  percent 
prediction  intervals  was  not  consistent 
with  the  way  the  food  industry  develops 
nutrition  labeling  values  for  processed, 
packaged  foods.  The  comments  stated 
that  ftniits  and  vegetables  will  be  placed 
at  a  marketing  disadvantage  compared 
to  other  foods  subject  to  the  1990 
amendments,  and  that  consumers  will 
receive  less  useful  and  consistent 
information. 

FDA  agrees  with  the  comments.  The 
80  percent  prediction  values  provided 
by  PMA  and  used  in  the  July  1994 
proposal  were  not  entirely  appropriate 
because  they  were  not  based  on  95 
percent  prediction  intervals.  As  stated 
elsewhere  in  this  document.  FDA 
recommends  that  labeling  values  be 
derived  from  compliance  calculations 
based  on  95  percent  prediction  intervals 
and  be  consistent  with  statistical 
methodology  in  the  "FDA  Nutrition 
Labeling  Manual:  A  Guide  for 
Developing  and  Using  Databases"  (Ref. 
1). 

During  the  comment  period,  the 
agency  received  data  from  various 
sources  and  considered  all  of  those  data 
in  determining  the  final  values.  In  a 
comment,  PMA  submitted  a  new  set  of 
nutrition  labeling  values  for  31  raw 
fruits  and  vegetables  and  asked  that 
those  values  be  used  in  the  final  rule. 
The  nutrition  labeling  values  in  PMA's 
comment  were  derived  by  using  a 
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different  statistical  methodology  than 
PMA  used  ill  its  original  submission. 
Instead  of  values  based  upon  80  percent 
prediction  intervals,  the  nutrition 
labeling  values  in  the  comment  were 
denved  bv  using  95  percent  confidence 
intervals. 

When  the  agency  reviewed  these 
values,  it  found  the  following  concerns 
with  the  statistical  methodology  (Ref. 
12)  that  PMA  had  used: 

(1)  PMA  used  a  one-sided  95  percent 
confidence  interval  to  do  the 
compliance  calculations  rather  than  the 
FDA-recommended  one-sided  95 
percent  prediction  interval.  (A 
confidence  interval  is  used  to 
confidentlv  bracket  the  true  parameters 
of  a  population.  .■X  prediction  interval  is 
dssociateci  with  confidently  bracketing 
the  mean  or  any  number  of  future 
samples  from  the  same  population.  A 
compliance  value  based  upon  FDA 
laboratorv  analysis  consists  of  a 
composite  of  12  units.  The  value  is 
necessarily  considered  by  the  industry 
as  the  mean  of  12  future  units,  which  is 
expected  to  be  in  line  with  the  labeled 
values.  The  limit  of  the  prediction 
mterval  is  lower  (or  higher,  depending 
on  the  applications)  than  the 
corresponding  limit  of  the  confidence 
interval  for  a  given  level  of  significance 
(Ref.  1).) 

(2)  PMA  did  not  always  use  the 
minimum  of  the  means  and  compliance 
calculations  for  class  II  nutrients 
(naturally  occurring  vitamins,  minerals, 
protein,  total  carbohydrate,  complex 
carbohydrate,  dietary  fiber,  unsaturated 
fat,  and  potassiiun)  and  the  maximum  of 
the  means  and  comphance  calculations 
for  third  group  nutrients,  as  hsted  in 

§  101.9(gj(5J  (calories,  sugars,  total  fat, 
saturated  fat,  cholesterol,  and  sodium). 

(3)  In  §  101. 9(g)(4)(ii).  total 
carbohydrate  is  defined  as  a  class  II    ^ 
nutrient  PMA  derived  total 
carbohydrate  values  under  the 
assumption  that  total  carbohydrate  is  a 
third  group  nutrient  (see  §  101.9(g)(5)), 
rather  than  a  class  II  nutrient. 


FDA  is  grateful  to  PMA  for  submitting 
the  nutrition  labeling  values  for  31  fruits 
and  vegetables  as  a  comment,  but  the 
agency  has  decided  not  to  use  these 
values.  Instead,  FDA  recalculated  the 
nutrition  labeling  values  for  those  raw 
fruits  and  vegetables  (Ref.  12)  using  the 
raw  data  submitted  by  PMA,  with  95 
percent  prediction  intervals.  These 
nutrition  labeling  values  are  presented 
in  Appendix  C  to  part  101. 

Aaoitional  differences  between  the 
nutrition  labeling  values  in  this  final 
rule  and  those  provided  by  PMA  in  their 
comment  can  be  attributed  to  the 
following  factors: 

(1)  Although  PMA  submitted  revised 
data  for  bananas,  the  agency  used  other 
data  (described  in  section  VII. F.  of  this 
document)  that  were  submitted  during 
the  comment  period  to  update  the 
nutrition  labeling  values  for  this  food. 

(2)  FDA  used  data  from  PMA  and 
from  other  comments  to  update 
nutrition  labeling  values  for  apples 
(described  in  section  VII.D.  of  this 
dociunent)  and  avocados  (described  in 
section  VII.E.  of  this  document). 

(3)  PMA  calculated  percent  DV's 
based  on  the  original  values  rather  than 
the  rovmded  values.  FDA  recalculated 
the  percent  DV's  based  on  rounded 
values  to  avoid  consumer  confusion  (as 
discussed  in  section  VII.H.  of  this 
document). 

(4)  FDA  did  not  use  the  values  for 
calories  bom  fat  provided  by  PMA 
because  PMA  used  9  calories  per  g  of  fat 
rather  than  8.37  calories  per  g  of  fat,  the 
appropriate  factor  to  be  used  for  fruits 
and  vegetables  (Reis.  13  and  14). 

(5)  For  watermelon,  oranges,        • 
strawberries,  tangerines,  and  leaf 
lettuce,  FDA  adjusted  the  total 
carbohydrate  value  to  reflect  the  sum  of 
dietary  fiber  and  sugars.  Total 
carbohydrate  is  generally  determined 
"by  difference"  (i.e.,  it  is  the  weight 
remaining  when  the  weight  of  the  sum 
of  protein,  fat,  water,  and  ash  are 
subtracted  from  the  total  weight  of  the 
food).  In  theory,  the  sum  of  dietary  fiber 
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and  sugars  should  be  equal  to  or  less 
than  total  carbohydrate  because  both 
dietary  fiber  and  sugars  are  forms  of 
carbohydrate  However,  for  watermelon, 
oranges,  strawberries,  tangerines  and 
leaf  lettuce,  the  weight  of  total  dietary 
fiber  (values  derived  from  PMA  datal 
and  sugars  (values  obtained  from  USDA 
(Ref.  15))  exceeded  the  weight  of  total 
carbohydrate.  In  the  July  1994  proposal, 
FDA  explained  that  the  agency  adjusted 
for  this  discrepancy  in  several  foods  by 
increasing  the  weight  of  total 
carbohydrate  to  be  at  least  equal  to  the 
sum  of  dietary  fiber  and  sugars  (59  FR 
36379  at  36383;  Ref  16)  FDA  explained 
that  because  the  values  for  dietary  fiber 
and  sugars  are  determined  by  laboratory 
analysis,  they  are  more  accurate  than 
the  value  for  total  carbohydrate,  which 
is  determined  by  difference.  The  agency 
received  no  comments  expressing 
disapproval  with  this  adjustment. 
Therefore,  the  agency  made  this 
adjustment  m  calculating  the  values  for 
total  carbohydrate  in  watermelon, 
oranges,  strawberries,  tangerines,  and 
leaf  lettuce  in  this  final  rule. 

(6)  In  order  to  have  calories  from  fat 
consistent  for  a  given  total  fat  value, 
FDA  derived  calories  from  fat  for  fruits 
and  vegetables  from  the  rounded,  rather 
than  unrounded,  total  fat  label  value. 
The  caloric  equivalent  for  fat  is  8.37 
calories  per  g  for  fruits  and  vegetables. 
Thus,  0.5  g  of  fat  is  equivalent  to  4.19 
calories,  and  according  to 
§101.9(c)(l)(ii),  "*   *   *  amounts  less 
than  5  calories  may  be  expressed  as 
zero."  As  a  result,  Appendix  C 
consistently  lists  0  calories  for  0.5  g  of 
total  fat. 

The  following  is  a  summary  of 
changes  from  the  proposed  nutrition 
labeling  values  for  30  raw  fi^its  and 
vegetables  that  FDA  derived  from  the 
raw  data  provided  by  PMA  during  the 
comment  period,  using  compliance 
calculations  based  on  95  percent 
prediction  intervals; 


Food  nutrient 

Proposed  values 

Final  rule  values 

Apple 

160  mg 

4g                16%  DV 
0%DV 
6%DV 
0%DV 

90 
26g 

1  g                4%  DV 
10%  DV 
0%DV 
2%DV 

170  mg 

5  g               20%  DV 
2%DV 
8%DV 
2%DV 

80 
27  g 
2g                8%DV 

20%  DV 

Dietan/  fiber ..,.„ 

Vitamin  C ; _ 

ron          „ , „..._ „„ 

Watermelon: 

Calones  „ „ „ _ 

Total  cartxjhydrate „ «„ _.... 

Dietary  fiber  

Vitamin  A ...; ... ..„. .. ................. 

Cakaum  ...:... _ 

Iron  „ 

2%DV 
4%DV 

UMI 
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Orange: 

Cakxles 

Potassium  ... 

Dietary  Tiber 

Vitamin  A  .... 

Vitamin  C  .... 

Calcium 

Iron  

Cantaloupe: 

Sodium  


Potassium 

Total  cartx>hydrate 

Vitamin  A 

Grapefruit 

Calories  

Potassium 

Total  cartx)hydrate 

Dietary  fiber 

Vitamin  A 

Vitamin  C 

Calcium 


Strawt)erries: 

Calories  

Total  Fat  

Potassium , 

Total  carttohydrate 

Dietary  fitjer 

Vitamin  C 

Iron  


Honeydew  melon: 

Sodium  

Potassium 

Total  cartxjhydrate 

Vitamin  A 

Vitamin  C 

Avocado: 
Calories  


Calories  from  fat 
Total  fat  


Total  carbohydrate 

Dietary  fiber 

Lemon: 
Calories  


Sodium 


Potassium , 

Total  carbohydrate 

Vitamin  C 

Pineapple: 
Calories  


Potassium , 

Total  cartxjhydrate 
Protein  


Calcium 

Iron  

Tangerine: 

Calories  

Calories  from  fat ... 

Total  fat  

Sodium  

Potassium 

Total  cartwhydrate 

Protein  f. 

Vitamin  C 

Calcium 

Sweet  cherries: 

Calories  from  fat .... 

Total  fat  

Potassium 

Total  cartx)hydrate 

Protein  

Vitamin  A 

Vitamin  C 

Iron  


250  mg 
5g 


35  mg 
210  mg 

13g 


210  mg 

18g 

5g 


0.5  g 
220  mg 
17  g 
39 


45  mg 
290  mg 
14  g 


6g 
2g 
ig 


10  mg 
65  mg 

6g 


100  mg 

17g 

Og 


ig 

120  mg 
20  g 


ig 

260  mg 
23  g 

ig 


80 

20%  DV 
0%DV 
120%  DV 
4%DV 
0%DV 


6%DV 

80%  DV 

70 

6%DV 
6%DV 
20%  DV 
10%  DV 
80%  DV 
4%  DV 

70 

1%  DV 
6%DV 
6%  DV 
12%  DV 
130%  DV 
0%  DV 

2%DV 
8%DV 
5%DV 
0%DV 
40%  DV 

60 
50 
9%DV 

4%DV 

20 

2%DV 

35%  DV 

70 

6%DV 

0%DV 
0%DV 

80 

10 

2%DV 

5  mg 

3%DV 

7%DV 

Og 

35%  DV 
2%  DV 

10 

2%DV 
7%DV 
8%DV 

0%DV 
8%DV 
0%DV 


260  mg 

7g 


25  mg 
280  mg 

i2g 


230  mg 
16  g 
6g 


Og 

270  mg 
12  g 
4g 


35  mg 

310  mg 
13g 


5g 

3g 
3g 


5  mg 
90  mg 

5g 


115  mg 
16g 

ig 


0.5  g 

180  mg 
15g 


0.5  g 
300  mg 
22g 
2g 


70 

28%  DV 
2%DV 
130%  DV 
6%DV 
2%DV 


8%DV 

100%  DV 

60 

7%DV 
5%DV 
24%  DV 
15%  DV 
110%  DV 
2%DV 

45 

0%DV 
8%  DV 
4%DV 
16%  DV 
160%  DV 
4%DV 

1%DV 
9%  DV 
4%  DV 
2%  DV 
45%  DV 

55 
45 
8%DV 

12%  DV 

15 

3%DV 

40%  DV 

60 

5%DV 

2%0V 
2%DV 

50 

0 

1%DV 

Omg 

5%DV 

5%DV 

ig 

50%  DV 
4%DV 

0 

1%DV 
9%DV 
7%DV 

2%  DV 
15%  DV 
2%DV 
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1996 


UMI 


Kiwi  fruit 

fat ^. 

, 

1.5  g 
450  mg 
25g 

5mg 
680  mg 
27g 

2g 
3g 

86  mq 

ig 

300  mg 
200  mg 

220  mg 

125  mg 
300  m" 

70  mg 

480  mg 

4g 
4g 

25  mg 
170  mg 

6g 
Og 

240  mg 

15 

13%  DV 

200%  Dv 
120 

19%  Dv 
8%  DV 

4  0%  Dv 
..>,  DV 

20 

2%DV 
2%  DV 
4%  DV 
0%DV 
0%DV 

10 
2%DV 

9%  DV 
^,5%  DV 
35%  DV 
0%DV 

6%DV 

■3g 
ig 

15%  DV 
0%DV 

40 
50  mg 

6%DV 

9g 

220%  DV 
8%DV 

25 

5%DV 
9%  DV 
•0%DV 

50 

3%DV 
14%  DV 

9g 

16%  DV 

10%  DV 
200%  DV 
4%DV 

60%  DV 

0%  DV 

16C  .mg 
0%DV 
8%DV 

7%DV 
6%DV 
150%  DV 
0%DV 
0%DV 

19 

480  mq 

Omg 

"20  TKj 
26  9 

3g 

4g 

120  mg 

0.5  q 

360  ^^^3 

240  mg 

280  mg 

100  mg 
350  mg 

55  mg 
540  mg 

59 
59 

20  mg 
190  mg 

5g 
ig 

270  mg 

10 

Total  fat 

Potassion 

..~. ~- - - 

'  i%  DV 

Total  cartx)fiyrtfat«  

240%  DV 

=otato 

100 

Potassium 

2  %DV 

Total  cartxiK 
Dietary  fiber 
Protein  

drate  .... 



-2%  DV 

Vitamin  C  .... 

45%  DV  • 

CaiCJum               .« 

2%DV 

iceoerg  lettuce: 
Caior^es                    — - -- "- -...—..—.-..... 

15 

Potassium  ... 

, 

3%DV 

4%DV 

6%DV 

CalCiurr    

2%DV 

'Ori 

- 

2%DV 

Tomato: 
Calories  from 
Total  tat 

fat 

- - • " 

0 
1%DV 

Potas'sium       - - 

10%  DV 

Vitamin  A  .... 

20%  DV 

Vitamin  C  ™~ 
Caicium    

— 

- - - " 

40%  DV 
2%DV 

Onion 
Potassium 

7%DV 

•••••••••••••••■•••••••••••••••••••••••••••••••••••••••••••••••••••••••"■•••••••••••••••••■•••••*•• 

14  g 

2g 

Total  ca'txihy 
P'ntei^     

orate  

20%  DV 

2%DV 

Carrot: 

-Clones     ■ 

35 

Sodi  urr 

40  mg 

Potassium 

.- •• 

8%  DV 

Total  cartxjhvdrate  

Vitamin  A                  

8g 

270%  DV 

Vitamin  C  ... 

10%  DV 

Celery 
Ca-rr'as  

20 

4%DV 

Potassium „ .- _ 

10%  DV 

V 'tamin  C     .          « 

15%  DV 

Broccoli 

45 

Sodiur^ 

2%DV 

Potassium 
Total  cartxn'y 
Dietary  'iber 
Protem 

ara:e  

" 

15%  DV 

89 
20%  DV 

V  itamin  A  .... 

15%  DV 

vtamin  C 

220%  DV 

Iron                 - - -- -- 

6%DV 

Green  cabbaqe 

Sodium 

Potassiur" 

~ 

1  otal  cartxi^.; 
Vitamin  C  .... 

2ra;e  

70%  DV 

Iron - 

2%DV 

Cjcum.Cier 
Potassium 

•~ ~ 

170  mg 

Dietary  Siber 
Vitamin  C 

4%DV 

10%  DV 

Bell  pepper: 
Potassium - - - 

8%  DV 

Vitamnn  A  .... 

8%DV 

Vrtamtn  C  .. . 

190%  DV 

Caicium _ » 

2%  DV 

2%DV 
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Cauiifiower. 

SodiuP-   

Potassiu'^    

Lea?  lertuce. 

Sodium  _ 

Potassium 

"otai  cartxjrydrate 

Dietar»  *it>e;  

V'tami"  A     

Vitamin  C 

Caicium ; 

Mushrooms 

Potassium 

Protein  »...^.., 

Vitamin  C  ....: 

Iron  

Green  'snap*  beans: 

Potassium  

Vitamin  A 

Vitamin  C 

Iron  _ 

Radishes: 

Calories  

Sodium  :. 

Potassium 

Total  cartxfhydrate 

Protein 

Calcium 

Summer  squash: 

Potassium 

Dietary  fiber 

Vitamin  A  

Vitamin  C 

Asparagus:  , 

Calories  _... 

Potassium 

Total  cartohydrate 

Vitanfiin  C 

Calcium 

Iron  


40  mg 

2%DV 

30  mg 

1%DV 

250  mg 

7%DV 

270  mg 

8%DV 

40  mg 

2%DV 

30  mg 

1%DV 

210  mg 

6%DV 

230  mg 

7%DV 

3g 

4g 

ig 

4%DV 

2g 

8%DV 

30%  DV 

40%  DV 

4%DV 

6%DV 

2%DV 

4%DV 

280  nig 

8%DV 

300  mg 

9%DV 

2g 

3g 

0%DV 

2%DV 

0%DV 

2%DV 

190  mg 

5%DV 

200  mg 

6%DV 

2%DV 

4%DV 

8%DV 

10%  DV 

0%DV 

2%DV 

20 

15 

30  mg 

25  mg 

180  mg 

5%DV 

230  mg 

7%DV 

4g 

3g 

og 

ig 

0%DV 

2%DV 

240  mg 

260  mg 

ig 

4%DV 

2g 

8%DV 

4%DV 

6%DV 

25%  DV 

30%  DV 

20 

25 

210  mg 

6%DV 

230  mg 

7%DV 

5g 

2%DV 

4g 

1%DV 

10%  DV 

15%  DV 

0%DV 

2%DV 

0%DV 

2%DV 

/.  Fat  and  Calorie  Values  for  Catfish 

23.  For  the  July  1994  proposal,  FDA 
used  data  on  catfish  obtained  from  the 
USDA  National  Nutrient  Databank 
which  included  both  fanned  and  wild 
catfish.  Three  comments  expressed 
concern  that  the  proposed  values  for  fat 
(9  g)  and  calories  (170)  were  too  high 
and  did  not  accurately  reflect  the 
fanned  catfish  available  in  retail 
markets  in  the  United  States,  which 
constitute  the  vast  majority  of  the 
catfish  consumed  in  the  United  States. 
The  comments  stated  that  the  fat 


content  of  catfish  is  affected  by  species, 
size  of  fish,  diet  of  fish,  season  of  year, 
stocking  rate  of  pond,  pond  size,  and 
sex  of  fish.  The  comments  also  provided 
data  from  Nettleton  et  al.  (Ref.  1 7)  on 
farmed  catfish  composition  and 
requested  that  FDA  consider  this 
information  in  developing  revised 
labeling  values  for  this  fish. 

Based  on  the  comments,  FDA  was 
concerned  that  the  proposed  labeling 
values  for  catfish  did  not  accurately 
reflect  the  fanned  catfish  available  in 
retail  markets.  FDA  calculated  new 
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nutrition  labeling  values  from  data  for 
farm-raised  catfish  available  from 
Nettleton  et  al.  (Ref.  17)  and  with  95 
percent  prediction  intervals.  Although 
the  comments  had  only  pointed  to 
problems  with  the  values  for  fat  and 
calories,  FDA  applied  comphance 
calculations  to  the  other  nutrients  for 
which  information  was  available  in 
reference  1 7  to  be  sure  that  the  full 
nutritional  profile  for  this  fish  is 
acciirate  and  consistent  (Ref.  18).  The 
resulting  changes  in  labeling  values  are 
summarized  below: 


Catfish  nutrient 

Proposed  values 

Final  rule  values 

Calories 

170 

1.5  g            8%DV 
55  mg            18%  DV 
350  mg          10%  DV 

21  g 

140 

Saturated  fat  „^,.„ „ 

2g                10%  DV 
50  mg            17%  DV 
230  mg         7%  DV 
17g 

Choiesterol  .~....„ 

Potassium  „ — „..;.„ „ „. 

Protein „ _ 
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Because  FDA  confirmed  that  the 
consumption  of  catfish  in  the  United 
States  IS  predominantly  fanned  catfish 
(Ref.  19),  the  agency  concluded  that  the 
data  from  Nettleton  et  al.  provided  more 
accurate  label  values  for  catfish  and  is 
thus  adopting  these  values  in  this 
document.  The  values  for  total  fat  did 
not  change. 

/.  Fat  and  Calorie  Values  for  Orange 

Roughy 

24,  Because  of  the  lack  of  acceptable 
information  concerning  the  total  fat 
content,  inclusive  of  wax  esters,  of 
orange  roughy,  in  the  July  1994 
proposal,  FDA  used  a  fat  value  for  this 
fish  that  did  not  include  wax  esters. 
FD.^  requested  information  on  the  total 
fat  content  of  this  fish  and  stated  that  it 
would  provide  a  value  for  total  fat  in  the 
next  revision  of  the  nutrition  labeling 
values  if  such  a  value  were  available. 
This  action  would  make  the  listing  of 
total  fat  in  orange  roughy  consistent 
with  the  definition  of  total  fat  in 
§  101.9(c)(2)  (i.e.,  the  amount  of  total 
lipid  fatty  acids  present  expressed  as 
triglycerides). 

No  conunents  were  received  that 
provided  information  on  the  total  fat 
content  of  orange  roughy.  One  comment 
questioned  why  FDA  wanted  a  value  for 
total  fat  in  orange  roughy  that  includes 
the  presence  of  wax  esters  because  wax 
esters  are  not  a  metabolizable  source  of 
energy  in  humans  and  have  no  dietary 
significance.  The  comment  stated  that 
nutrition  labeling  should  provide 
consumers  with  information  with  which 
to  make  dietary  choices,  and  that  it  is 
misleading  to  add  nonmetabolizable  fat 
to  the  value  for  fat  in  ocange  roughy. 
The  comment  stated  that  the  elevated 
levels  of  fat  that  would  result  firom  the 
addition  of  wax  esters  would  falsely 
suggest  to  consumers  that  orange  roughy 
was  contnbuting  a  substantial  amoimt 
of  metabolizable  fat  to  daily  intake.  The 
comment  said  that  providing  such  levels 
in  the  nutrition  label  would  be  a 
disservice  to  consumers  who  are  seeking 
foods,  such  as  orange  roughy,  that 
contribute  a  minimum  amount  of  fat  to 
their  diet.  The  comment  reconamended 


that  FDA  retain  the  fat  value  for  orange 
roughy  presented  in  the  July  1994 
proposal. 

Because  FDA  did  not  receive  any  data 
on  the  total  fat  content  of  orange  roughy, 
the  agency  will  continue  to  use  values 
for  fat  that  do  not  include  the  wax  esters 
despite  the  fact  that  the  labeling  of  total 
fat  for  orange  roughy  remains  an 
exception  to  the  definition  of  total  fat  in 
§  101.9(c)(2).  FDA  continues  to  request 
information  that  would  provide  a  basis 
for  revising  the  declaration  of  total  fat  to 
reflect  the  presence  of  wax  esters  in 
orange  roughy  but  that  would  not  be 
misleading  to  the  consmner. 

The  agency  understands  the  point 
made  in  the  comment.  It  intends  to 
address  the  issue  of  declaration  of 
available  fat  in  a  separate  rulemaking. 

K.  Saturated  Fat  Value  for  Atlantic/ 
Pacific  Mackerel 

25.  One  comment  stated  that  FDA's 
proposed  value  for  saturated  fat  for 
Atlantic/Pacific  mackerel  is  6  g,  while 
USDA's  mean  value  for  84  g  of  cooked 
Atlantic  mackerel  is  3.5  g,  and  asked 
that  this  discrepancy  be  examined. 

The  proposed  value  for  saturated  fat 
in  Atlantic  and  Pacific  mackerel  was 
based  upon  data  obtained  from  the 
USDA  National  Nutrient  Databank. 
However,  in  response  to  the  comment, 
FDA  reviewed  the  data  for  saturated  fat. 
After  consulting  with  USDA,  FDA 
discovered  that  the  saturated  fat  data 
that  FDA  received  were  not  in  the  units 
indicated  in  the  data  file.  The  saturated 
fat  data  were  actually  presented  as 
percentages  of  the  total  fat  content, 
rather  than  as  g  amounts.  After 
converting  the  saturated  fat  values  to  g, 
FDA  applied  compliance  calculations  to 
the  data  (Ref  20).  As  a  result,  the  agency 
found  that  the  labeling  value  for 
saturated  fat  for  Atlantic/Pacific 
mackerel  is  1.5  g  with  8  percent  DV. 
Appendix  D  has  been  modified 
accordingly. 

L  Sodium  and  Cholesterol  in  Ocean 
Perch 

26.  One  comment  disagreed  with 
FDA's  proposed  values  for  sodium  (200 

Table  6 


mg)  and  cholesterol  (75  mg)  for  ocean 
perch.  It  stated  that  USDA's  mean 
sodium  value  for  raw  ocean  perch  from 
the  National  Nutrient  Databank  is  78.80 
mg,  with  a  range  of  59  to  109.02  mg,  and 
that  using  the  75  percent  retention 
factor  would  result  in  a  mean  value  of 
88.26  and  a  range  of  66.08  to  122.10  mg. 
This  comment  suggested  that  FDA  set 
the  sodium  value  for  ocean  perch  at  90 
mg,  the  rounded  mean  value.  The 
comment  said  that  USD.A's  mean  value 
for  cholesterol  in  ocean  perch  is  47.05 
mg.  with  a  range  of  32  48  to  60.93  mg, 
and  suggested  that  FDA  use  a  rounded 
value  of  45  mg  for  this  nutrient. 

FDA  applied  compliance  calculations 
based  upon  95  percent  prediction 
intervals  to  data  obtained  from  the 
USDA  National  Nutrient  Databank  to 
develop  the  sodium  and  cholesterol 
values  of  ocean  perch  that  it  included  in 
Appendix  D  in  the  July  1994  proposal. 
In  response  to  this  comment.  FDA 
compared  the  statistical  parameters 
(mean,  standard  error,  and  sample  size) 
in  Handbook  8  to  those  derived  fi-om 
data  provided  by  USDA  from  the 
National  Nutrient  Databank. 

After  discovering  these  parameters 
did  not  match,  FDA  asked  USDA  to 
review  the  data  that  it  had  sent  to  FDA. 
In  its  review,  USDA  discovered  that  the 
data  file  sent  to  FDA  contained  entries 
for  species  of  fish  other  than  ocean 
perch.  Because  this  data  file  was 
incorrectly  labeled,  FDA  used 
inappropriate  nutrient  data  to  derive  the 
nutrition  labeling  values  for  ocean 
perch. 

After  consulting  with  USDA.  FDA 
identified  and  extracted  the  nutrient 
data  for  ocean  perch  from  the  data  file 
and  rederived  nutrition  labeling  values 
for  this  document  (Ref.  21).  In  table  6  of 
this  document  is  a  summary  of  changes 
to  the  nutrition  labeling  values  for  ocean 
perch  that  FDA  derived  from  these  data, 
with  compliance  calculations  based  on 
95  percent  prediction  intervals. 


Ocean  perch  nutrient 


Calones  from  fat 

Total  fat   

Chotestero)  

Sodium  

Potassium  

Protein „. 

Vitamin  C  

Calaum  

Iron  


Proposed  values 


3.5  g 
75  mg 
200  mg 
330  mg 
20  g 


25 

5%  DV 
25%  DV 
8%  DV 
9%DV 

4%  DV 
4%  DV 
2%DV 


Final  rule  valuus 


2.0  g 
50  mg 
95  mg 
290  mg 
21  g 


20 

3%  DV 
17%  DV 
4%DV 
8%  DV 

0%DV 
10%  DV 
6%DV 


UMI 
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M.  Calories  From  Fat  for  Lobster 

27.  In  the  July  1994  proposal.  FDA 
made  an  error  in  the  determination  of 
calories  from  fat  for  lobster.  Lobster 
contains  0  5  g  total  fat,  and  the  calories 
from  fat  should  have  been  zero  ((9.02 
calories  per  g){0.5  g  fat))  =  4.51  calories, 
which  rounds  to  zero  according  to 

§  101.9(c)(l)(ii)),  instead  of  5  calories  as 
indicated  in  the  July  1994  proposal. 
FDA  has  corrected  this  error  in 
Appendix  D  of  this  document. 

VIII.  Nutrient  Content  Claims  and 
Health  Claims  for  Raw  Fruits. 
Vegetables,  and  Fish 

28.  One  comment  expressed  concern 
about  nutrient  content  and  health 
claims  for  raw  fruits,  vegetables,  and 
fish  and  asked  that  FDA  clarify  two 
points.  The  comment  asked  whether 
labeling  information  on  a  chart  in  a 
retail  store  for  a  raw  fruit  or  vegetable 
in  the  voltmtary  program  would  suffice 
for  a  packaged  commodity  that  has  a 
claim  on  the  package.  The  comment  also 
asked  whether  a  nutrient  content  claim 
or  health  claim  for  a  raw  fruit  or 
vegetable  not  among  the  20  most 
frequently  consumed  follows  the  same 
rules  applicable  to  produce  within  the 
voluntary  program  (i.e.,  if  point-of- 
purchase  nutrition  labeling  suffices  for 
packaged  commodities). 

FDA  addressed  the  question  of  the 
need  for  nutrition  labeling  for  packaged 
raw  fruits  and  vegetables  that  bear  a 
claim  in  a  publication  on  frequently 
asked  questions  that  it  issued  in  ViUgust 
1993  (Ref.  22).  At  that  time  it  stated: 
"Claims  subject  the  food  to  nutrition 
labeling  in  accordance  with  §  101.45, 
which  means  that  nutrition  information 
will  have  to  be  available  at  point  of  . 
purchase  although  not  necessarily  on 
the  package." 

FDA  encourages  processors  and 
packers  of  raw  fruits,  vegetables,  and 
fish  who  put  nutrient  content  or  health 
claims  on  their  packaging  to  also 
include  nutrition  label  information 
because  it  is  not  possible  to  predict 
whether  the  products  will  be  sold  in 
stores  where  retailers  make  the  nutrition 
information  available  to  consumers. 
Even  if  processors  and  packers  are  able 
to  control  the  flow  of  their  products  into 
specific  retail  stores,  they  wrill  have  no 
control  over  retailers'  decisions  to 
display  (or  to  continue  to  display) 
nutrition  labeling  information  for  these 
products.  Depending  upon  retailers  to 
provide  nutrition  labeling  values  to 
justify  nutrient  content  or  health  claims 
would  be  a  gamble  for  the  processors 
and  packers,  who  assume  liability  for 
their  products  with  claims.  FDA 
encourages  processors  and  packers  who 


provide  nutrient  content  or  health 
claims  on  the  packaging  of  these  foods 
to  also  include  the  nutrition 
information. 

For  raw  fruits,  vegetables,  and  fish 
that  are  not  among  the  20  most 
frequently  consumed,  it  is  even  less 
likely  that  nutrition  information  for  that 
particular  commodity  vdll  be  available 
in  retail  stores.  Therefore,  FDA 
encourages  processors  and  packers  who 
provide  nutrient  content  or  health 
claims  on  the  packaging  of  these  foods 
to  also  include  the  nutrition 
information. 

K.  FDA  Review  of  Submitted  Data 
Bases 

FDA  encourages  industry  to  submit 
data  for  raw  produce  and  raw  fish  to  the 
agency  for  consideration  for  the  next 
revision  of  nutrition  labeling 
information  for  raw  commodities.  In 
addition,  FDA  continues  to  request  food 
manufacturers  and  trade  associations 
representing  products  falling  under 
mandatory  nutrition  labeling  regulations 
to  submit  proposed  studies  to  collect 
nutrient  data  for  nutrition  labeling  data 
base  compilation.  In  the  July  1994 
proposal  for  the  voluntary  program,  the 
agency  acknowledged  that  problems 
existed  in  the  process  for  data  base 
review  and  sought  feedback  on  how  to 
improve  upon  that  process  (59  FR  36379 
at  36387).  The  agency  specifically 
solicited  comments  regarding  evaluation 
criteria  related  to:  (1)  The  nature  and 
rigor  of  the  evaluation  process  and  (2) 
the  policy  of  interim  approvals,  as  well 
as  followup  procedures  and  time  frames 
to  ensure  long-term  interest  in 
continued  data  collection. 

In  response,  FDA  received  comments 
regarding  all  aspects  of  the  data  base 
review  process.  Most  comments 
expressed  general  support  for  a 
modification  of  the  data  base  review 
process.  In  addition,  some  comments 
commended  FDA  for  attempting  to 
provide  industry  with  a  nutrient  data 
base  policy  that  would  reduce  the  costs 
of  labeling  their  products. 

29.  Several  comments  cited  the 
enormous  effort  and  expense  needed  to 
abide  by  the  requirements  in  the  "FDA 
Nutrition  Labeling  Manual:  A  Guide  for 
Developing  and  Using  Databases"  (Ref. 
1).  One  comment  stated  that  if  the 
manual's  requirements  serve  as  the  gold 
standard,  and  companies  will  never  be 
able  to  meet  that  standard,  then  the 
standard  must  be  changed  into  one  that 
is  more  cost-effective,  realistic,  and 
workable.  Another  comment 
recommended  that  FDA  scale  back  its 
evaluation  criteria.  It  stated  that  the 
current  manual's  evaluation  criteria 
require  enormous  effort  and  expense  for 


data  base  development,  primarily 
because  the  number  X)f  samples  required 
for  a  single  raw  commodity  may  be  in 
the  thousands.  The  number  of  samples 
selected  for  analysis  directly  relates  to 
the  total  cost  of  ihe  nutrition  labeling  of 
products. 

Several  comments  presented 
estimates  of  the  cost  of  analyzing 
commodities  based  on  the  requirements 
in  the  manual.  They  argued  that  these 
high  costs  were  so  burdensome  to  small 
businesses  that  the  manufacturers 
would  opt  not  to  nutrition  label  their 
products  and  thus  defeat  the  purpose  of 
the  1990  amendments.  Comments  also 
argued  that  if  manufacturers  could  not 
afford  nutrition  labeling,  they  would 
have  a  strong  marketing  disadvantage  in 
selling  their  products.  Another 
comment  suggested  that  if  historical 
information  indicates  that  the  level  of  a 
particular  mandatory  nutrient  is  zero, 
and  it  is  generally  accepted  as  such, 
then  no  individual  analyses  should  be 
necessary  (e.g.,  fiber  in  milk).  Still 
another  comment  stated  that  sample 
sizes  need  not  be  as  large  as  the  manual 
suggests  to  be  statistically  valid,  and 
that  smaller  sample  sizes  would  reduce 
the  total  costs  of  analyses.  The  comment 
stated  that  FDA  did  not  balance  the  cost 
of  a  nutrient  analysis  with  the  marginal 
increase  in  accuracy  that  may  come 
from  doing  more  analyses. 

FDA  continues  to  acknowledge  the 
potential  usefulness  of  data  bases  to 
reduce  costs  associated  with  nutrition 
labeling.  A  data  base  compiled  and 
submitted  by  a  trade  association 
representing  a  large  number  of  members 
would  represent  less  cost  than  would  be 
required  if  each  member  company  were 
to  analyze  its  own  products  and  submit 
its  own  individual  data  base.  The 
agency  wishes  to  emphasize  that 
submission  of  a  data  base  to  FDA  for  the 
purpose  of  nutrition  labeling  is 
voluntary.  Each  manufacturer,  however, 
is  responsible  for  ensuring  the  validity 
of  the  nutrient  values  that  appear  on  its 
label. 

The  manual  provides  generic 
guidelines  for  industry  to  use  in 
preparing  and  developing  data  bases. 
Industry  may  choose  to  follow  these 
guidelines  or  may  use  alternative 
procedures  even  though  they  are  not 
provided  for  in  the  manual.  If  industry 
wishes  to  submit  a  data  base  to  FDA,  but 
chooses  to  use  alternative  procedures, 
the  organization  preparing  the  data  base 
may  wish  to  discuss  those  procedures 
with  the  agency  to  prevent  expenditure 
of  money  and  effort  on  activities  that  the 
agency  may  later  find  unacceptable.  The 
agency  recognizes  that  everything 
recommended  in  the  manual  caimot  be 
achieved  at  the  present  time  for  most 
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commodities,  even  by  some  of  the  larger 
trade  associations  FDA  does  expect, 
however,  that  all  planned  studies  will 
continue  to  be  based  upon  consideration 
of  the  statistical  random  sampling. 
methodology,  design,  and  treatment  of 
data  that  are  described  m  the  manual. 
The  agency  has  stated  that  analysis  is 
not  needed  for  nutnents  where  reliable 
data  bases  or  scientific  knowledge 
establish  that  a  nutrient  is  not  present 
in  the  product  (58  FR  2109.  January  6, 
1993). 

A  great  deal  of  information  already 
exists  for  some  foods  regarding  factors 
that  influence  nutrient  variability  (e.g., 
variety,  season,  species).  As  a  result,  it 
may  be  possible  to  reduce  the  number 
of  samples  to  be  assayed  on  the  basis  of 
data  and  knowledge  of  which  nutrients 
var\'  with  changing  parameters.  In 
addition,  information  describing  the 
effect  of  various  factors  on  nutrient 
content  of  foods  may  be  obtained 
through  the  completion  of  experimental 
pilot  studies.  These  data  in  turn  may 
provide  information  on  nutrient 
variability  that  will  also  provide  a  basis 
for  reducing  the  number  of  samples 
necessary  for  a  valid  data  base. 

30.  Questions  continue  to  arise  over 
the  issue  of  whether  data  base 
submitters  may  use  USDA  Handbook  8 
data,  data  obtained  through  literature 
searches,  or  historical  data  with  limited 
quality  assurance  from  manufacturers. 
Several  comments  were  in  favor  of  FDA 
allowing  data  base  developers  to  use 
USDA  Handbook  8  values  in  their  data 
base  submissions.  Other  comments 
suggested  that  the  use  of  historical  data 
would  add  depth  and  broad  coverage 
and  would,  therefore,  provide  a  positive 
aspect  to  the  data  bases.  They  argued 
that  such  allowances  would  lessen  the 
number  of  nutrient  analyses  needed  to 
arrive  at  an  appropriate  label  value 
while  reducing  the  total  cost  of 
conducting  nutrient  analyses. 

FDA  continues  to  acknowledge  the 
value  of  data  available  from  USDA 
Handbook  8  and  from  the  scientific 
literature,  but  as  stated  in  response  to 
comment  2.  mean  composition  values 
derived  from  those  sources  are  generally 
not  suitable  for  labeling  purposes.  The 
agency's  policy  is  to  recommend  that 
products  be  labeled  according  to 
nutrient  composition  based  upon 
laboratorv'  analysis. 

In  response  to  the  comments,  FDA 
reassessed  how  best  to  consider 
historical  data  submitted  for  review. 
The  agency  has  decided  to  review  and 
to  allow  the  use  of  historical  data 
submitted  for  labeUng  purposes,  as  long 
as  those  data  are  accompanied  by  a 
planned  study  to  collect  additional  data 
for  updating  the  label  values.  FDA  will 


evaluate  the  historical  data  for 
completeness  and  reasonableness.  If 
analytical  methods  have  changed 
substantially  from  those  used  in 
gathering  the  data,  or  if  it  is  obvious  that 
the  sampling  design  used  to  develop  the 
data  is  incorrect,  the  agency  may  choose 
not  to  accept  the  historical  data 
Otherwise,  if  FDA  determines  that  the 
historical  data  are  complete  and 
reasonable,  the  agency  will  allow  use  of 
the  data,  as  long  as  the  manufacturer 
plans  to  collect  additional  data  to 
update  those  values. 

31.  One  comment  suggested  that  data 
should  be  presented  on  a  per  100-g  tjasis 
as  well  as  the  reference  amoimt. 

FDA  agrees  with  the  suggestion  and 
recommends  that  industry  submitting 
data  bases  to  FDA  provide  those  data  on 
both  the  100  g  and  the  reference  amount 
bases.  The  agency  continues  to 
encourage  industry  to  submit  data  not 
only  to  FDA  but  also  to  USDA  for  use 
in  compilations  such  as  Handbook  8. 
Data  subniitted  for  inclusion  in 
Handbook  8  should  be  provided  on  a 
mean  100-g  basis  and  not  as  label  values 
that  have  been  derived  by  FDA 
compliance  algorithms. 

32..0ne  comment  urged  FDA  to  revise 
the  analytical  methods  section  of  the 
manual  to  make  the  text  compatible 
with  nutrition  labeling  regulations  in 
§  101.9(g)(2).  The  comment  noted  that 
this  regulation  allows  for  non-AOAC 
analytical  methods  if  AOAC  methods 
are  neither  available  nor  appropriate. 
The  comment  further  suggested  that 
there  would  be  improvement  in  the 
accuracy- of  the  data  as  a  result  of  using 
diverse  analytical  methods.  Another 
comment  suggested  that  FDA  require 
companies  or  trade  associations  to 
submit  a  table  of  proposed  analytical 
methods  with  accompanying 
information  concerning  specific 
validation  of  the  method  used  by  the  on- 
site  or  commercial  lab  for  the  matrix  of 
interest. 

The  manual's  recommendations  are 
consistent  with  §  101.9(gJ(2),  wherein 
the  agency  advises  companies  or 
associations  to  use  non-AOAC  methods 
where  no  AOAC  method  is  available  or 
appropriate.  The  manual  recommends 
the  use  of  non-AOAC  methods  only  in 
the  absence  of  AOAC-validated 
methods.  The  agency  agrees  that  the 
process  of  refining  methods  of  analysis 
will  reduce  variabihty  in  nutrient  levels 
but  does  not  agree  that  use  of  diverse 
analytical  methods  will  reduce 
variability.  FDA  respects  the  worldwide 
consensus  surrounding  the 
applicability,  specificity,  sensitivity, 
accuracy,  precision,  and  detectability  of 
methods  vaUdated  by  AOAC 
International  and  continues  to 


recommend  the  use  of  those  methods  in 
obtaining  measures  of  nutrient  content. 
The  agency  agrees  with  the  comment 
that  suggested  that  data  base  developers 
should  submit  a  table  delineating 
proposed  analytical  methods  for  each 
nutrient,  with  accompanying 
information  concerning  specific 
validation  of  the  method  used  by  the 
onsite  or  commercial  lab  for  the  matrix 
of  interest.  In  fact,  in  response  to  FDA's 
requests  for  such  data,  several 
submissions  to  FDA  have  already 
included  a  table  of  the  analytical 
methods  used  and  accompanying 
documentation  validating  the  use  of  the 
method. 

33.  One  comment  suggested  that 
manufacturers  should  be  able  to  send 
data  in  an  electronic  format.  The 
comment  noted  that  if  software  were 
developed  in  the  form  of  a  template, 
then  FDA  would  greatly  improve  its 
review  process. 

FDA  strongly  agrees  with  this 
comment  and  will  consider  use  of 
electronic  methods  for  data  collection  as 
it  continues  to  assess  and  improve  its 
data  base  submission  and  review 
process. 

34.  FDA  received  the  greatest  number 
of  comments  regarding  interim 
approvals  for  nutrient  data  bases.  This 
issue  relates  specifically  to  data  bases 
for  products  having  mandatory  labeling. 
The  comments  addressed  the  following 
three  primary  issues:  (1)  Whether 
submitters  should  receive  interim 
approvals;  (2)  if  so,  at  what  point  in  the 
process;  and  (3)  for  what  time  period. 
All  comments  on  the  subject  expressed 
support  for  the  issuance  of  interim 
approvals.  Some  comments  suggested 
that  an  interim  approval  should  be 
granted  if  the  submitter  has  made  a  good 
faith  effort  to  abide  by  the  guidelines,  as 
discussed  in  the  nutrition  labeling 
manual.  Several  comments  proposed 
various  criteria  for  granting  interim 
approvals.  One  comment  suggested  a 
grading  scale  for  data  bases  that  would   - 
also  take  into  account  the  length  of  time 
for  an  interim  approval.  Another 
comment  proposed  that  FDA  create  a 
checklist  to  serve  as  the  basis  for  interim 
approvals  and  thus  expedite  the  review 
process.  Suggested  time  periods  for 
interim  approval  ranged  from  1  to  10 
years. 

FDA  has  carefully  examined  and  fully 
considered  the  thoughtful  comments 
submitted  in  response  to  this  issue. 
Based  on  its  review  of  the  comments, 
FDA  has  decided  to  modify  its  approach 
to  data  bases  that  are  submitted  to  the 
agency  for  review.  The  new  pohcy 
directly  addresses  concerns  relevant  to 
interim  review  and  approval  of  data 
bases.  FDA  implemented  a  new 
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discretionary  enforcement  strategy  for 
those  manufacturers  who  submit 
intenm  data  to  the  agency  for  approval. 
Interim  data  m  the  form  of  nutrition 
label  values  should  be  accompanied  by 
raw  data.  If  there  are  data  that  the 
manufacturer  has  determined  to  be 
unsuitable,  ihey  should  also  be 
submitted  with  explanation.  FDA  will 
continue  to  evaluate  interim  data  (i.e., 
historical  or  newly  collected)  submitted 
for  review  if  those  data  are  accompanied 
by  a  plan  to  collect  additional  data  for 
the  purpose  of  updating  label  values. 
However,  in  order  to  facilitate  the  use  of 
the  developing  nutrient  data  base  and  to 
limit  the  uncertainty  that  could  result 
from  an  unforeseen  delay  in  agency 
review  of  the  data  base,  firms  are  free 
upon  submission  to  begin  use  of  the 
nutrient  label  values  and  to  initiate  the 
planned  studies  to  collect  and  update 
nutrient  values.  During  this  interim 
period,  FDA  does  not  anticipate  that  it 
will  take  action  against  a  product 
bearing  label  values  included  in  a  data 
base  submitted  to  the  agency  for  review. 
If  any  product  is  identified  through  FDA 
compliance  activities  as  including  label 
values  that  are  out  of  compliance, 
contingent  on  the  company's 
willingness  to  come  into  compliance, 
the  agency  intends  to  work  with  both 
the  manufacturer  and  the  data  base 
developer  to  understand  and  correct  the 
problem  label  values. 

When  FDA  receives  the  interim  data 
and  planned  studies  referred  to  above, 
it  will  first  evaluate  the  label  values 
relative  to  the  raw  data.  FDA  will 
recalculate  label  values  based  solely  on 
the  raw  data  that  have  been  submitted. 
The  agency  will  derive  label  values 
using  compUance  calculations  based 
upon  95  percent  prediction  intervals 
and,  when  appropriate,  will  use 
weighting  procedures,  as  recommended 
in  the  nutrition  labeling  manual.  FDA 
will  evaluate  the  data  for  completeness 
and  reasonableness,  e.g.,  it  will  consider 
whether  or  not  theie  are  enough 
samples,  and  whether  all  nutrients  are 
included.  FDA  requests  that  supporting 
documentation,  such  as  analytical 
methodology  and  a  sampling  plan, 
accompany  interim  data.  The  agency 
acknowledges,  however,  that  a  large 
amount  of  the  interim  data  available 
from  manufacturers  and  trade 
associations  are  based  upon  historical 
data,  where  the  analytical  methodology 
and  sampling  plan  are  not  available. 
Hence,  FIDA  will  not  refuse  to  accept 
data  solely  on  the  basis  that  it  is  not 
accompanied  by  comprehensive 
documentation,  so  long  as  the  reason 
such  docimientation  is  not  provided  is 


fully  explained  and  is  acceptable  to  the 
agency. 

FDA  will  review  the  accompanying 
planned  studies  to  collect  additional 
data,  concentrating  on  analytical 
methodology  and  on  the  reasonableness 
of  the  factors  that  could  account  for 
nutrient  variability  (e.g.,  style,  region), 
rather  than  on  the  rigor  of  sampling 
design  or  statistical  treatment  of  the 
data.  FDA  cautions,  however,  that  data 
base  submitters  should  follow  FDA's 
recommendations  regarding  sampling 
strategies,  weighting  procedures,  and 
statistical  treatment  of  data  that  are 
described  in  the  nutrition  labeling 
manual. 

FDA  will  respond  in  writing  after 
review  of  the  data  and  the  planned 
studies.  FDA  will  address  the  nutrient 
label  values  that  were  submitted  and 
will  indicate  whether  it  has  any 
objection  to  continuing  the  planned 
studies  or  to  continued  use  of  the  label 
values  for  2  years  from  the  date  of  the 
agency  response. 

After  those  2  years,  manufacturers 
will  be  expected  to  provide  the  agency 
with  a  summary  update  that  reassesses 
the  interim  label  values  based  upon 
completion  of  the  planned  laboratory 
analyses.  The  agency  will  evaluate  how 
the  study  findings  bear  on  the  interim 
label  values  and  will  consider  whether 
it  would  have  any  objection  to 
continued  use  of  the  updated  interim 
values  for  up  to  an  additional  5  years. 
At  the  same  time,  however,  the  agency 
may  suggest  modifications  to  the 
ongoing  plan  of  study.  If  after  review  of 
data  and  planned  studies,  FDA 
determines  that  the  label  values  or 
studies  are  not  appropriate,  as  indicated 
above,  the  agency  will  notify  the 
manufacturer  of  that  decision. 

Please  note  that  a  primary  focus  of 
FDA's  comphance  review  of  product 
labels  is  on  nutrient  content  claims  (e.g., 
"high  fiber",  "low  fat")  that  are  used. 
FDA  will  continue  to  closely  monitor 
products  making  such  claims  and 
expects  that  the  manufacturer,  packer, 
or  distributor  will  have  sufficient  data  to 
support  the  validity  of  such  claims. 

X.  Environmental  Impact 

The  agency  has  determined  tmder  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  6m  environmental  impact  statement 
is  required. 

XI.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  Executive  Order  12866  and  the 


Regulatory  Flexibility  Act  (5  U.S.C 
sections  601  and  612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity). 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  the 
economic  impact  of  a  rule  on  small 
entities.  FDA  finds  that  this  final  rule  is 
not  a  significant  rule  as  defined  by 
Executive  Order  12866,  and  finds  imder 
the  Regulatory  Flexibility  Act,  that  the 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

A.  Costs  of  the  Regulation 

The  costs  of  a  labeling  regulation  are 
the  incremental  administrative, 
analytical,  redesign,  and  label  inventory 
disposal  costs  associated  with  the 
regulatory  action.  Because  FDA  is 
requiring  that  retailers  use  the  nutrition 
values  provided  by  FDA,  there  are  not 
expected  to  be  any  analytical  costs  or 
other  costs  of  obtaining  the  information. 
FDA  has  information  that  the  typical 
sign,  which  is  the  most  frequently  used 
form  of  labeling  of  raw  products,  has  an 
expected  useful  fife  of  6  months. 
Therefore,  there  will  be  no  label 
inventory  disposal  costs  because 
existing  signs  normally  would  have 
been  replaced  during  the  compUance 
period.  "However,  FDA  does  not  believe 
that  signs  normally  would  have  been 
redesigned  during  that  period. 
Therefore,  the  costs  of  the  regulation  are 
administrative  and  redesign  costs. 

In  the  July  1994  proposal,  FDA 
estimated  that  the  average  cost  of 
redesigning  signs  to  label  raw  fruits, 
vegetables,  and  fish  is  $100  per  year  per 
store.  There  are  approximately  31,000 
chain  stores  and  68,000  independent 
grocery  stores  that  fall  under  the 
compliance  guideUnes.  Therefore,  if 
those  stores  currently  complying  with 
the  guidelines  continue  to  do  so,  annual 
costs  of  compliance  will  be 
approximately  $7.5  million.  Because 
these  regulations  require  that  the 
nutrition  values  for  raw  fruits, 
vegetables,  and  fish  be  readdressed  and 
possibly  revised  every  4  years,  FDA 
anticipates  that  stores  may  need  to  incur 
these  redesign  costs  as  frequently  as 
once  every  4  years. 
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B.  Costs  Incurred  by  the  Federal 
Government 

Executive  Order  12866  requires 
agencies  also  to  estimate  costs  to 
Government.  The  1990  amendments 
require  that  FDA  determine  every  2 
years  whether  there  is  substantial 
compliance  with  the  labeling 
guidelines.  If  substantial  compliance 
does  not  exist,  FDA  must  make 
compliance  mandatory.  FDA  estimates 
that  the  costs  incurred  by  Government 
are  approximately  $150.U00  every  2 
years  to  establish  a  contract  to  survey 
food  retailers,  oversee  the  contract,  and 
publish  a  report  on  the  status  of 
voluntary  compliance.  Total  costs 
incurred  by  Government,  discounted  to 
infinity  at  7  percent  are  $1  million. 

If  compliance  with  the  guidelines 
becomes  mandatory,  costs  incurred  by 
the  Government  would  not  significantly 
change  because  the  costs  associated 
with  determining  whether  there  is 
substantial  compliance  would  be 
replaced  by  enforcement  costs.  Also,  if 
FDA  were  to  make  compliance 
mandatory,  costs  incurred  by  retailers 
would  increase  to  $9.9  million  in  the 
first  year  and  recurring  every  4  years  as 
values  are  modified,  or  $42  million 
discounted  to  infinity  at  7  percent. 

Total  costs  of  this  regulation  are  $7.5 
million  in  the  first  year,  or  $32  million 
discounted  to  infinity  at  7  percent. 

C.  Benefits  of  this  Regulation 

In  the  Regulatory  Impact  Analysis  of 
the  Proposed  Rules  to  Amend  the  Food 
Labeling  Regulations  (56  FR  60856, 
November  27.  1991).  FDA  stated  that  the 
benefit  of  labeling  raw  ftxiits.  vegetables, 
and  fish  is  a  change  in  purchase 
behavior  that  would  happen  if  the 
information  presented  was  new  to  some 
consumers  and  was  important  to  their 
consumption  decision.  At  present, 
however,  the  majority  of  consumers 
have  been  exposed  to  the  labeling  on 
these  products.  Based  on  results  of  the 
1992  survey,  76  percent  of  retailers 
(representing  77  percent  of  aimual  sales) 
of  raw  fioiits  and  vegetables  were  in 
compliance  with  current  nutrition 
labeling  guidelines.  In  addition,  73 
percent  of  retailers  (representing  74 
percent  of  annual  sales)  of  raw  fish  were 
in  compliance.  Results  from  the  1994 
survey  establish  that  compliance  is  75 
percent  for  raw  produce  (representing 
81.4  percent  of  aimual  sales)  and  75 
percent  for  raw  fish  (representing  77 
percent  of  annual  sales). 

The  actions  in  this  document  are 
designed  to  produce  consistency 
between  voluntary  nutrition  labeling  of 
raw  fruits,  vegetables,  and  fish  and  the 
nutrition  labeling  of  processed. 
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packaged  foods.  Similarly,  FDA  is 
specifying  that  compliance  requires  that 
retailers  use  the  nutrition  values 
provided  by  FDA  for  the  20  most 
frequently  consiuned  raw  fruits, 
vegetables,  and  fish,  thus  providing 
consistency  among  retailers.  FDA  has 
concluded  that  the  flexibility  of 
allowing  manufacturers  to  use  other 
values  does  not  outweigh  the  consiuner 
confusion  caused  by  different  values  for 
the  same  food  in  different  stores. 
However,  FDA  is  allowing  commodity 
groups  to  develop  a  nutrition  label  for 
a  specific  genus  or  species  provided  that 
they  have  the  data  to  support  the 
labeling  values  presented  to  the 
consimier,  and  ihey  use  a  more  specific 
name  for  the  product.  Therefore,  the 
agency  intends  to  avoid  a  tradeoff 
between  consistency  and  accuracy. 

35.  Comments  supporting  the 
proposed  rules  stated  that  making  the 
guidelines  for  the  labeling  of  raw  fruits, 
vegetables,  and  fish  consistent  with  the 
labeling  of  processed,  packaged  foods 
will  reduce  opportunities  for  consumer 
confusion  caused  by  the  current 
inconsistencies  between  retailers  who 
use  different  nutrient  values  for  the 
same  conunodities.  The  comments 
stated  that  the  rules  will  permit 
meaningful  comparisons  between  raw 
products  and  other  foods.  However, 
FDA  also  received  one  comment  that 
stated  that  the  reduced  confusion  that 
would  result  will  not  benefit  consumers. 
The  comment  stated  that  these  costs 
would  be  borne  by  consumers  for  little 
or  no  benefit.  Using  potatoes  as  an 
example,  the  comment  stated  that  the 
new  rounding  rules  provide  a  disservice 
for  consumers  looking  for  reasonably 
priced,  readily  available,  well-liked 
foods  high  in  potassium.  The  conunent 
argued  that  the  new  rules  would  prevent 
nutrient  content  claims  on  potatoes, 
thus  making  it  necessary  for  consumers 
to  scrutinize  the  label  for  information 
about  the  potassium  content  of  potatoes. 

The  nutrition  labeling  values  for 
potatoes  presented  in  Appendix  C  to 
part  101  are  based  on  PMA  data.  The 
revised  values  for  potassium  for 
potatoes  would  not  preclude  a  "high 
potassium"  claim,  as  stated  by  the 
comment.  Therefore,  FDA  notes  that  the 
comment's  concerns  that  the  new 
rounding  rules  would  reduce  benefits  to 
consumers  by  prohibiting  nutrient 
content  claims  is  imwarranted. 

D.  Regulatory  Flexibility 

36.  One  comment  stated  that  FDA 
should  have  prepared  an  initial 
regulatory  flexibility  analysis  for  the 
July  1994  proposal  and  asks  that  FDA 
do  so  prior  to  issuing  a  final  rule.  The 
comment  stated  that  the  proposed 


regulations  represent  a  significant 
restructuring  of  food  labeling  of  new 
commodities,  and  that  businesses 
complying  with  the  regulations  confi-ont 
a  number  of  economic  hurdles.  Finally, 
the  comment  alleged  that  the  failure  of 
FDA  to  consider  both  the  effects  of  the 
short  phase  in  period  and  less 
burdensome  alternatives  are 
inconsistent  with  the  requirements  of 
the  Regulatory  Flexibility  Act. 

The  nutrition  labeling  of  raw  fruits, 
vegetables,  and  fish  is  a  voluntary 
program.  Retailers  may  decide  whether 
they  wish  or  do  not  wish  to  participate 
in  the  program.  However,  the  comment 
was  concerned  that,  in  order  for  the 
program  to  remain  volunteuy,  a  number 
of  small  retailers  must  choose  to 
participate  in  the  program. 

For  the  piu-poses  of  this  analysis,  FDA 
defines  a  grocery  store  as  small  if  its 
annual  sales  are  under  $20  million.  This 
definition  is  consistent  with  the  Small 
Business  Administration's  size 
standards  (61  FR  3280.  January  31, 
1996).  According  to  Dun  and  Bradstreet, 
as  of  June  1996,  there  are  approximately 
196.000  grocery  stores  in  the  United 
States.  Sales  data  were  available  for 
183.000  stores.  Of  these.  99  percent  (or 
180.500  stores)  meet  the  definition  of  a 
small  grocery  store.  Congress  exempted 
stores  with  annual  sales  less  than 
$500,000,  or  109,000  stores  with  sales 
data  available.  There  are  71,000  grocery 
stores  for  which  data  are  available  with 
annual  sales  between  $500,000  and  $20 
million. 

For  purposes  of  determining 
substantial  compliance,  FDA  samples 
2,000  grocery  stores  weighted  by  size 
(above  and  below  $2  million  annual 
sales).  The  sample  is  also  distributed  by 
sales,  region/state,  and  chain  versus 
independent.  Chain  stores  with  less 
than  $2  million  annual  sales  are  not 
included  in  the  sample  because  the 
majority  are  convenience  stores.  FDA 
also  does  not  include  either  fish  markets 
or  fruit  and  vegetable  markets. 
Substantial  compliance  was  achieved  in 
the  1992  and  1994  surveys  without 
compliance  by  the  smallest  stores  as  a 
group  (sales  under  $2  million)  because 
these  stores  constitute  a  small  percent  of 
total  sales,  FDA  notes,  however,  that  in 
order  for  substantial  compliance  to  be 
achieved,  many  small  grocery  stores 
with  annual  sales  between  $2  million 
and  $20  million  will  have  to  continue 
to  comply  with  these  regulations. 
Therefore,  FDA  finds  that  this  rule  will 
impact  on  a  substantial  number  of  small 
entities.  However,  FDA  has  determined 
that  the  cost  of  compliance  per  store  is 
$100.  This  amount  is  sufficiently  small 
that  it  will  not  cause  either  a  significant 
increase  in  costs  or  a  significant 
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decrease  in  revenues.  Therefore.  FDA 
concludes  that  this  rule  will  not  result 
in  a  significant  impact  on  a  substantial 
number  of  small  entities 

As  explained  elsewhere  in  this 
document.  FDA  has  been  convinced  by 
the  comment  that  it  is  not  feasible  for  all 
the  materials  containing  nutrition 
labeling  information  on  raw  fruits, 
vegetables,  and  fish  to  be  changed 
before  the  next  compliance  survey  of  the 
industry.  Thus,  for  the  purpose  of 
determining  substantial  compliance, 
FDA  will  consider  a  retail  store  to  be  in 
compliance  if  the  nutrition  labeling 
information  complies  with  either 
current  (1996)  values  or  values 
previously  published  in  the  Federal 
Register  (56  FR  60856  at  60880). 

Therefore,  the  short  compliance 
period  should  not  result  in  any  undue 
burden. 

37.  One  comment  objected  to  the  cost 
estimates  presented  in  the  analysis  of 
the  July  1994  proposal.  The  comment 
stated  that,  although  the  voluntary 
program  only  applies  to  the  20  most 
frequently  consumed  raw  fruits, 
vegetables,  and  fish  for  which  FDA  is 
providing  data,  the  producers  of  the 
other  150-1-  retail  produce  items  offered 
would  be  required  to  bear  the  cost  of 
analyzing  their  products  if  they 
attempted  to  provide  the  same  type  of 
information  as  required  of  the  top  20 
fruits  and  top  20  vegetables.  The 
comment  further  stated  that  producers 
of  commodities  not  sold  in  large 
quantities,  most  of  which  are  small 
entities,  cannot  afford  the  cost 
associated  with  an  analysis  that  would 
be  acceptable  under  FDA's  data  base 
review  process.  These  producers  would 
be  at  a  marketing  disadvantage  as 
compared  with  producers  of  the  top  20 
fruits  and  vegetables. 

FDA  agrees  that  some  producers  of 
commodities  not  listed  in  the  top  20 
most  frequently  consiuned  fruits, 
vegetables,  or  fish  may  be  placed  at  a 
competitive  disadvantage  as  retailers 
currently  shift  the  costs  of  determining 
the  nutrient  values  of  products  to 
producers.  However,  FDA  is  unaware  of 
the  extent  to  which  this  is  a  problem  for 
small  businesses.  Furthermore,  FDA  has 
no  data  to  indicate  the  importance  of  a 
nutrition  profile  in  marketing  these 
products.  However,  the  more  important 
these  profiles  are,  the  more  likely  that 
increased  sales  could  cover  the  costs  of 
analysis.  FDA  also  notes  that  acceptable 
nutri.ent  data  is  available  for  many  of 
these  products  through  USDA's 
Handbook  8  and  other  databases. 


Xn.  The  Paperwork  Reduction  .\ct  of 
1995 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  vmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows 

PART  1 01— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455);  sees.  201.  301.  402.  403.  409, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331,  342,  343,  348,  371). 

2.  Section  101.43  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  to  read  as  follows: 
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§101.43    Substantial  compliance  Of  food 
retailers  with  the  guidelines  for  the 
voluntary  nutrition  labeling  of  raw  fruits, 
vegetables,  and  fish. 

ia)  *    *    * 

(1)  Be  presented  in  the  store  or  other 
type  of  establishment  in  a  manner  that 
is  consistent  with  §  101.45(a)(1); 

(2)  Be  presented  in  content  and  format 
that  are  consistent  with  §  101.45(a)(2), 
(a)(3).  and  (a)(4);  and 

(3)  Include  data  that  have  been 
provided  by  FDA  in  Appendices  C  and 
D  to  part  101  of  this  chapter,  except  that 
the  information  on  potassium  is 
voluntary. 

•        •        *        *        • 

3.  Section  101.44  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§101.44    Identification  of  the  20  most 
frequently  consumed  raw  fruits,  vegetables, 
and  fish  m  the  United  States. 

***** 

ic)  The  20  most  frequently  consumed 
raw  fish  are:  Shrimp,  cod,  pollock, 
catfish,  scallops,  salmon  (Atlantic/Coho, 
chum.'pink.  sockeye),  flounder/sole, 
oysters,  orange  roughy,  Atlantic/Pacific 
mackerel,  ocean  perch,  rockfish, 
whiting,  clam,  haddock,  blue  crab, 
rainbow  trout,  halibut,  lobster,  and 
swordfish. 

4.  Section  101.45  is  revised  to  read  as 
follows: 

§10145     Guidelines  for  the  voiuntary 
nutrition  labeling  of  raw  fruits,  vegetables, 
and  fish. 

(a)  Nutrition  labeling  for  raw  fruits, 
vegetables,  and  fish  listed  in  §  101.44 
should  be  presented  to  the  public  in  the 
following  manner: 

(1)  Nutrition  labeling  information 
should  be  displayed  at  the  point  of 
purchase  by  an  appropriate  means  such 
as  by  a  label  affixed  to  the  food  or 
through  labeling  including  shelf  labels, 
signs,  posters,  brochures,  notebooks,  or 
leaflets  that  are  readily  available  and  in 
close  proximity  to  the  foods.  The 
nutrition  labeling  information  may  also 
be  supplemented  by  a  video,  live 
demonstration,  or  other  media. 

(2)  Serving  sizes  should  be 
determined,  and  nutrients  declared,  in 
accordance  with  §  101.9  (b)  and  (c), 
respectively,  except  that  the  nutrition 
labeling  data  should  be  based  on  the 
raw  edible  portion  for  fruits  and 
vegetables  and  on  the  cooked  edible 
portion  for  fish.  The  methods  used  to 
cook  fish  should  be  those  that  do  not 
add  fat,  breading,  or  seasoning  (e.g.,  salt 
or  spices). 

(3)  When  nutrition  labeling 
information  is  provided  for  more  than 
one  raw  fruit,  vegetable,  or  fish  on  signs, 
posters,  brochures,  notebooks,  or 
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leaflets,  it  may  be  presented  in  charts 
with  horizontal  or  vertical  columns  or 
as  a  compilation  of  individual  nutrition 
labels.  Nutrition  labeling  that  is 
presented  in  a  linear  display  (see 
§  101.9(j)(13)(ii)(A)(2))  will  not  be 
considered  to  be  in  compliance.  The 
heading  "Nutrition  Facts"  must  be  in  a 
type  size  larger  than  all  other  print  in 
the  nutrition  label.  The  required 
information  (i.e.,  headings,  serving 
sizes,  list  of  nutrients,  quantitative 
amounts  by  weight  (except  for  vitamins 
and  minerals],  and  percent  of  Daily 
Values  (DV's)  (except  for  sugars  and 
protein)  must  be  clearly  presented  and 
of  sufficient  type  size  and  color  contrast 
to  be  plainly  legible,  with  numeric 
values  for  percent  of  DV  highlighted  in 
contrast  to  the  quantitative  amounts  by 
weight  and  hairlines  between  all 
nutrients. 

(i)  Declaration  of  the  number  of 
servings  per  container  need  not  be 
included  in  the  nutrition  labeling  of  raw 
fruits,  vegetables,  and  fish. 

(ii)  Except  for  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet,"  the  footnote  required  in 
§  101.9(d)(9)  is  not  required.  However, 
when  labeling  is  provided  in  brochures, 
notebooks,  leaflets,  or  similar  types  of 
materials,  retailers  are  encouraged  to 
include  the  footnote. 

(iii)  When  the  nutrition  labeling 
information  for  more  than  one  raw  fruit 
or  vegetable  is  provided  on  signs, 
posters,  brochures,  notebooks,  or 
leaflets,  the  listings  for  saturated  fat  and 
cholesterol  may  be  omitted  from  the 
charis  or  individual  nutrition  labels  so 
long  as  the  fact  that  most  fruits  and 
vegetables  provide  negligible  amounts 
of  these  nutrients,  but  that  avocados 
contain  1  gram  (g)  of  fat  per  ounce,  is 
stated  in  a  footnote  (e.g.,  "Most  fruits 
and  vegetables  provide  negligible 
amoimts  of  saturated  fat  and  cholesterol; 
avocados  provide  1  g  of  saturated  fat  per 
ounce").  The  footnote  may  also  contain 
information  about  the  polyunsaturated 
and  monounsaturated  fat  content  of 
avocados.  When  the  nutrition  labeling 
information  for  raw  fish  is  provided  on 
a  chart,  the  listings  for  dietary  fiber  and 
sugars  may  be  omitted  if  the  following 
footnote  is  used,  "Fish  provide 
negligible  amounts  of  dietary  fiber  and 
sugars." 

(4)  When  nutrition  labeling  is 
provided  for  individual  raw  fruits, 
vegetables,  or  fish  on  packages  or  on 
signs,  posters,  brochures,  notebooks,  or 
leaflets,  it  should  be  displayed  in 
accordance  with  §  101.9,  except  that  the 
decleu^tion  of  the  nimiber  of  servings 
per  container  need  not  be  included.  For 
individual  labels  provided  by  retailers 
on  signs  and  posters,  the  footnote 


required  in  §  101.9(d)(9)  may  be 
shortened  to  "Percent  Daily  Values  are 
based  on  a  2,000  calorie  diet." 

(b)  Nutrition  label  values  provided  by 
the  Food  and  Drug  .■Administration 
(FDAj  in  Appendices  C  and  D  to  part 
101  for  the  20  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish  listed  m  §  101,44  shall  be  used  to 
ensure  uniformity  in  declared  values. 
FDA  will  publish  proposed  updates  of 
the  20  most  frequently  consumed  raw 
fruits,  vegetables,  and  fish  and  nutrition 
label  data  for  these  foods  (or  a  notice 
that  the  data  sets  have  not  changed  from 
the  previous  publication)  at  least  every 
4  years  in  the  Federal  Register. 

(1)  The  agency  encourages  the 
submission  of  data  bases  with  new  or 
additional  nutrient  data  for  any  of  the 
most  frequently  consumed  raw  fruits, 
vegetables,  and  fish  to  the  Office  of 
Food  Ubeling  (HFS-150),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  SW..  Washington,  DC  20204,  for 
review  and  evaluation.  FDA  may 
incorporate  these  data  in  the  next 
revision  of  the  nutrition  labeling 
information  for  the  top  20  raw  fruits, 
vegetables,  and  fish. 

(i)  Guidance  in  the  development  of 
data  bases  may  be  found  in  the  "FDA 
Mutrition  Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases," 
available  from  the  FDA  Office  of  Food 
Labeling. 

(ii)  The  submission  to  FDA  should 
include,  but  need  not  be  limited  to, 
information  on  the  following:  Source  of 
the  data  (names  of  investigators,  name 
of  organization,  place  of  analyses,  dates 
of  analyses),  number  of  samples, 
sampling  design,  analytical  methods, 
and  statistical  treatment  of  the  data. 
Proposed  quantitative  label  declarations 
may  be  included.  The  proposed  values 
for  declaration  should  be  determined  in 
accordance  with  the  "FDA  Nutrition 
Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases." 

(2)  [Reserved] 

(c)  Data  bases  of  nutrient  values  for 
raw  fruits,  vegetables,  and  fish  that  are 
not  among  the  20  most  frequently 
consumed  may  be  used  to  develop 
nutrition  labeling  values  for  these  foods. 
This  includes  data  bases  of  nutrient 
values  for  specific  varieties,  species,  or 
cultivars  of  raw  fruits,  vegetables,  and 
fish  not  specifically  identified  among 
the  20  most  ft^quently  consumed. 

(1)  The  food  names  and  descriptions 
for  the  fruits,  vegetables,  and  fish 
should  clearly  identify  these  foods  as 
distinct  from  foods  among  the  most 
frequently  consumed  list  for  which  FDA 
has  provided  data. 
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(2)  Guidance  in  the  development  of 
data  bases  may  be  found  in  the  "FDA 
Nutrition  Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases." 

(3)  Nutrition  labeling  values 
computed  firom  data  bases  are  subject  to 
the  compUance  provisions  of  §  101.9(g). 

(i)  Compliance  with  the  provisions  of 
§  101.9(g)  may  be  achieved  by  use  of  a 
data  base  that  has  been  developed 
following  FDA  guideline  procedures 
and  approved  by  FDA. 

(A)  The  submission  to  FDA  for 
approval  should  include  but  need  not  be 
limited  to  information  on  the  following: 
Soiure  of  the  data  (names  of 
investigators,  name  of  organization, 


place  of  analyses,  dates  of  analyses), 
nimiber  of  samples,  sampling  design, 
analytical  methods,  statistical  treatment 
of  the  data,  and  proposed  quantitative 
label  declarations.  The  values  for 
declaration  should  be  determined  in 
accordance  with  the  "FDA  Nutrition 
Labehng  Manual:  A  Guide  for 
Developing  and  Using  Databases." 

(B)  FDA  approval  of  a  data  base  and 
nutrition  labeling  values  shall  not  be 
considered  granted  imtil  the  Center  for 
Food  Safety  and  AppUed  Nutrition  has 
agreed  to  all  aspects  of  the  data  base  in 
writing.  Approvals  will  be  in  effect  for 
a  limited  time,  e.g.,  10  years,  and  will 
be  eligible  for  renewal  in  the  absence  of 


significant  changes  in  agricultural  or 
industry  practices  (e.g.,  a  change  occurs 
in  a  predominant  variety  produced). 
FDA  will  take  steps  to  revoke  its 
approval  of  the  data  base  and  nutrition 
labeling  values  if  FDA  monitoring 
suggests  that  the  data  base  or  nutrition 
labeling  values  are  no  longer 
representative  of  the  item  sold  in  this 
country.  Approval  requests  shall  be 
submitted  in  accordance  with  the 
provision  of  §  101.30  of  this  chapter. 

(ii)  [Reserved] 

5.  Appendices  C  and  D  are  added  to 
pari  101  to  read  as  follows: 


APPENDIX  C  TO  Part  1 01  .—Nutrition  Facts  for  Raw  Fruits  and  Vegetables 


Nutrition  facts'  for  raw  fruits  and  vegetables 
edibte  portion 
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Banana.  1  medium  (126  g^4.5  oz)  - 

Apple.  1  medium  (154  ^.5  oz)  

Watermelon.  Via  medkim  melon;  2  cups  diced 

pieces  (280  g/10.0  oz) 

Orange.  1  medium  (154  g/5.5  OZ)  

Cantaloupe.  Vt  medium  (134  g/4.8  oz) 

Grapes.  1  '/4  cups  (138  9/4.9  oz)  

Grapefruit,  "A  medium  (154  gli3  02) .™ 

Strawberries,  8  medium  (147  g6J  oz)  — -~. 

Peach,  1  medium  (98  ^.5  oz)  

Pear,  l  medium  (166  ^.9  oz) 

Neettilrte.  1  medhjm  (140  ^0  oz) 

Iloneydew  Melon,  Vio  medwm  melan  (134  gl 

4.8  oz) _...- 

Plums,  2  medium  (132  g/4.7  oz) „ 

Avocado.  California.  'A  medium  (30  g^.l  oz) 

Lemon.  1  medium  (58  9/2.1  oz)  „ 

Pineapple,  2  slices.  3"  diameter,  %"  thick  (112 

g/4oz) 

Tangerine,  l  medium  (109  gO.9  oz)  _ 

Sweet  cherries,  21  cherries:  1  cup  (140  g/5.0 

oz) 

KIwilruit,  2  medium  (148  9/5.3  02)  

Lime,  1  medium  (67  9/2.4  oz) 

Potato.  1  medium  (l48g/5.3  oz) 

Iceberg  lettuce,  'A  medkjm  head  (89  9/3.2  oz) 

Tomato.  1  medium  (i48g/S.3oz)  

Onion,  1  medium  (148  9/5.3  oz) 

Carrot.  7"  long.  1  'A"  dianneter  (78  9/2.8  oz)  .... 

Celery,  2  medium  staks  (110  g/Z.9  02) 

Sweet  com,  ttemels  Irom  1  medium  ear  (90  g/ 

3.2  02)  

Broccoli,  1  medium  stalk  (148  9/5.3  02)  

Green  cMbage.  '/i:  medum  head  (84  g/3.0 

02)  

Cucumber,  'A  medium  (99  9/3.5  oz)  

Bel  pepper,  1  medkim  (148  g/S.3  02) 

CauMowar,  'A  medhjm  head  (99  9/3.S  02) 

Leal  Mtuce,  1  'A  cups  shredded  (85  g/3.0  02) 
Sweat  Potato,  medium,  5"  long,  2"  diameter 

(1»  9W.6  02)  

Mushrooms,  5  medium  (84  9/3.O  02)  

Green  onion,  V*  cup  chopped  (25  g/0.9  02) 

Oman  (snap)  beans,  V4  cup  cut  (83  g/3.0  02) 

RadWies,  7  radtehes  (85  g/3.0  oz) 

SwMiar  squash,  '/i  medium  (98  g/3.5  oz)  

A^Mfagua,  5  spears  (93  9/3.3  oz)  
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0 
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0 

0 
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0.5 

0 

0 
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0.5 
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s 

10 
0 
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5 

40 
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56 

20 

0 

0 

30 

30 
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190 
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90 
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300 

480 
75 
720 
120 
360 
240 
280 
3S0 

240 
540 

190 
170 
270 
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230 

350 
300 
70 
200 
230 
260 
230 


11 
5 

7 
7 
8 
8 
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8 
5 
6 
9 

9 
6 
5 

3 

3 
5 

9 
14 

2 
21 

3 
10 

7 

8 
10 

7 
IS 

5 

5 
8 
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7 

10 
9 
2 

6 
7 
7 
7 


29 
22 

27 

21 
12 
24 
16 
12 
10 
25 
16 

13 

19 

3 

5 

16 
15 

22 
24 

7 
26 
3 
7 
14 
8 
5 

18 
8 

5 

3 
7 
5 

4 

33 

3 
2 
5 

3 

4 
4 


10 
7 
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S 
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2 
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5 
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2 
5 
3 
2 
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1 
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16 
20 

8 
28 

4 

4 
24 
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16 

8 

4 
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12 

4 

4 
12 

12 

16 

8 

12 
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12 
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16 
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21 
16 

25 

14 
11 
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10 
8 
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12 

12 
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1 

13 
12 
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0 
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0 
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20 

2 
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2 
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2 
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0 

0 
0 

2 

2 

0 
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0 
4 
8 
0 
40 
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<  Raw.  edible  weight  portion.  Percent  (%)  Daily  Values  are  based  on  a  2.000  calorie  dieL 


Appendix  D  to  Part  101.— Nutrition  Facts  for  C<X)ked  Fish 

Cal- 
ories 

Cal- 

Total  tat 

Saturated 

fat 

Cholesterol 

Sodium 

Potasaiuni 

Total  car- 
bottydraie 

Dietary 
a>er 

Sug- 

Pro- 

Vita- 

Vita- 

Cal- 

kon 

tat 

(8) 

(%) 

(mg) 

(%) 

(mg) 

(%) 

(mg) 

(*) 

ars 
(g) 

tain 

(g) 

A 
(%) 

c 

(%) 

Qum 
(%) 

(%) 

(g) 

(%) 

(g) 

(%) 

(g) 

(%) 

Shrimp 

80 

10 

1 

2 

0 

0 

165 

56 

190 

8 

140 

4 

0 

0 

0 

0 

0 

18 

0 

0 

2 

15 

Cod _ 

90 

0 

0.5 

1 

0 

0 

45 

15 

60 

3 

450 

13 

0 

0 

0 

0 

0 

20 

0 

0 

2 

2 

PoUot*. — _ 

90 

,    10 

1 

2 

0 

0 

80 

27 

110 

5 

360 

10 

0 

0 

0 

0 

0 

20 

0 

0 

0 

2 

CBMIth  ..„ 

140 

80 

9 

14 

2 

10 

50 

17 

40 

2 

230 

7 

0 

0 

0 

0 

0 

17 

0 

0 

0 

0 

120 

10 

1 

2 

0 

0 

56 

18 

260 

11 

280 

8 

2 

1 

0 

0 

0 

22 

0 

0 

2 

2 

Salmon.  MiMclCeino .._ 

160 

60 

7 

11 

1 

5 

50 

17 

50 

2 

490 

14 

0 

0 

0 

0 

0 

22 

u 

0 

0 

4 

Salmon,  Chum/PInk  — _ 

130 

35 

4 

6 

1 

5 

70 

23 

66 

3 

410 

12 

0 

0 

0 

0 

0 

22 

2 

0 

0 

2 

Salmon,  Sodcaya 

180 

80 

9 

14 

1.5 

8 

75 

25 

55 

2 

320 

9 

0 

0 

0 

0 

0 

23 

4 

0 

0 

2 
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►laiibi,' 

Sworttfsr 
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100 

80 
210 
110 
100 
110 
100 
100 
100 
140 
110 

80 
130 


14 
36 
10 
120 
20 
20 
2S 
IS 
10 
10 
SO 
20 
0 

J5. 


ToWM 


(g)     (%) 


1^ 
33 

1 

13 
2 
2 

3 

15 

1 

1 

6 

2 

as 
4.5 


2 
s 
2 
20 
3 
3 
s 

2 
2 
2 

9 

3 
1 
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Salufaied 
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(g)      (%) 


as 

1 

0 

1.5 

0 

0 

as 

0 

0 

0 

2 

0 

0 

1 


3 
5 
0 

8 
0 
0 
3 
0 
0 
0 
10 
0 
0 
S 


f^t —  ■  -  -  .  .        1 

OnOMSloroi 


(mg)    (%) 


60 

lis 

20 
60 

so 

40 
70 
S6 
80 
90 
60 
36 
60 
40 
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20 
38 
7 
20 
17 
13 
23 
18 
27 
30 
20 
12 
20 
13 


Sodium 


(mg)     (%) 


90 

190 

70 

100 

96 

70 

9S 

96 

85 

320 

36 

60 

320 

100 


Potassium 


(mg)  I  C%) 


Iota  car. 
bohydrate 


Owfary 
fiber 


(9) 


290 
380 
330 
400 
290 
430 
320 
530 
340 
360 
370 
480 
300 
310 


8 
11 

9 
11 

8 
12 

9 
15 
10 
10 
11 
14 

9 

9 


(%) 


(9) 


(%) 


1  Sug- 
ars 
(9) 


Pro- 
tein 
(9) 


.  .ita- 

i   rnin 

A 

(*) 


21 
10 
16 
21 
21 
21 
19 
22 
21 
20 
21 
23 
17 
22 


Vita- 
min 
C 

(%) 


dum 

(%) 


{%) 


2 
6 
0 
0 
10 
0 
6 
6 
2 
8 
6 
4 
4 
0 


2 

45 
0 
5 
6 
2 
0 

60 
6 
4 
2 
4 
2 
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Protection  Agency 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses, 
Status  of  Equipment  Certified  and 
Emissions  Levels  To  Be  Used  by 
Operators  Using  Compliance  Option  2; 
Notice 


42764 


Federal  Register  /  Vol    61,  No.  160  /  Friday,  August  16,  1996  /  Notices 


UMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5547-r] 

RetrofWRebulld  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Status  of  Equipment  Certified  and 
Emissions  Levels  To  Be  Used  by 
Operators  Using  Compliance  Option  2 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  In  the  preamble  to  the  final 
rule  regarding  retrofit/rebuild 
requirements  for  1993  and  earlier  model 
year  urban  buses  (58  FR  21359,  April 
21.  1993).  the  Environmental  Protection 
Agency  (EPA)  stated  that  it  would 
review  retrofit/ rebuild  equipment  that 
was  certified  by  )uly  1994.  and  again  by 
July  1996,  and  publish  the  post-rebuild 
particulate  matter  emission  levels  for 
urban  bus  engines  affected  by  the 
program.  These  post-rebuild  levels  are 
used  by  operators  for  calculating  their 
fleet  emission  levels  under  Option  2.  In 
a  previous  Federal  Register  document 
(59  FR  45626.  September  2.  1994).  EPA 
published  the  post-rebuild  PM  levels 
based  on  equipment  that  was  certified 
as  of  July  1994  Today's  Federal 
Register  notice  fulfills  EPA's  obligation 
to  review  equipment  certified  by  July 
1996,  and  to  publish  the  post-rebuild 
PM  levels. 

In  addition,  today's  Federal  Register 

provides  notice  to  transit  operators 
regarding  a  program  inequity  that  could 
result  between  compliance  Option  1  and 
Option  2.  if  EPA  were  to  certify  a  0.10 
g/bhphr  PM  reduction  kit  that  met  life 
cylce  cost  requirements. 

EFFECTIVE  DATE:  The  information  of  this 
notice  is  effective  as  of  August  16,  1996. 

ADDRESSES:  This  notice,  as  well  as  other 
materials  relevant  to  the  final  rule,  is 
contained  in  Public  Docket  A-91-28. 
This  docket  is  located  in  room  M-1500, 
Waterside  .Mali  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street,  S.W.,  Washington.  DC 
20460. 

Dockets  may  be  inspected  from  8:00 
am  until  5  30  pm,  Monday  through 
Friday  As  provided  in  40  CFR  Part  2. 
a  reasonable  fee  may  be  charged  by  the 
Agency  for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker.  Engine  Programs  and 
Compliance  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington.  D.C.  20460. 
Telephone:  (202)  233-9322. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  219(d)  of  the  Clean  Air  Act 
requires  EPA  to  promulgate  regulations 
that  require  certain  1993  and  earlier 
model  year  urban  buses  having  engines. 
which  are  replaced  or  rebuilt  after 
January  1. 1995,  comply  with  an 
emission  standard  or  control  technology 
reflecting  the  best  retrofit  technology 
and  maintenance  practices  reasonably 
achievable.  On  April  21,  1993,  EPA 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  Urban  Bus  Retrofit/Rebuild 
Program  requires  affected  operators  of 
urban  buses  to  choose  between  two 
compliance  options.  Option  1 
establishes  particulate  matter  (PM) 
emissions  requirements  for  each  urban 
bus  in  an  operator's  fleet  whose  engine 
is  rebuilt  or  replaced.  Option  2  is  a  fleet 
averaging  program  that  sets  out  specific 
annual  target  levels  for  average  PM 
emissions  &om  urban  buses  in  an 
operator's  fleet. 

In  the  final  rule,  EPA  stated  that  it 
would  review  the  retrofit/rebuild 
equipment  that  was  certified  by  July  1, 
1994,  and  again  by  July  1,  1996,  and 
publish  the  post-rebuild  PM  emission 
levels  for  urban  bus  engines  affected  by 
the  program.  These  post-rebuild  levels 
are  to  be  used  by  operators  choosing  to 
comply  with  Option  2  for  calculating 
their  fleet  emission  levels.  In  a  previous 
Federal  Register  notice  (59  FR  45626, 
September  2, 1994),  EPA  pubhshed 
post-rebuild  PM  levels  based  on 
equipment  that  was  certified  as  of  July 
1, 1994.  Today's  Federal  Register  notice 
fulfills  EPA's  obligation  to  review 
equipment  certified  by  July  1,  1996,  and 
to  update  the  post-rebuild  PM  levels 
accordingly.  "The  emission  levels 
contained  in  today's  notice  must  be 
used  by  operators  using  Option  2  for 
determining  their  Target  Level  for  the 
Fleet  (TLF)  for  calendar  years  1998  and 
thereafter,  EPA  expects  transit  operators 
complying  with  Option  2  will  begin 
taking  fleet  actions  on  or  after  January 
1, 1997,  to  ensure  compliance  with  the 
TLF  beginning  in  calendar  year  1998. 
Today's  publication  of  the  post-rebuild 
PM  levels  will  provide  operators  with 
adequate  lead  time  to  begin  plarming 
these  fleet  actions. 

n.  Review  of  Certified  Equipment  and 
Program  Requirements 

As  of  July  1, 1996,  no  equipment  had 
been  certified  for  any  engine  models  as 
meeting  the  0.10  g/bhphr  PM  standard 
for  less  than  the  applicable  life  cycle 
cost  requirement  ($7,940  in  1992 
dollars).  However,  equipment  had  been 


certified  for  most  engine  models  as 
meeting  the  25  percent  reduction 
standard  for  less  than  the  apphcable  life 
cycle  cost  requirement  ($2,000  in  1992 
dollars).  The  following  paragraph  briefly 
describes  the  equipment  certified  by 
EPA  as  of  July  1,  1996.  The  reader  is 
directed  to  the  referenced  Federal 
Register  cites  for  more  information 
regarding  each  certification. 

Engelhard  Corporation  was  the  first  to 
be  granted  certification  for  a  technology 
that  provided  a  25  percent  PM  reduction 
and  met  life  cycle  cost  requirements  (60 
FR  28402.  May  31,  1995).  The 
technology  consists  of  a  catalytic 
converter-muffler  that  replaces  the 
original  muffler  installed  on  the  bus. 
This  equipment  triggered  program 
requirements  for  most  two-stroke  cycle 
engines  under  compliance  Option  1. 
The  second  certification  granted  by  EPA 
was  also  to  Engelhard  Corporation  for 
its  engine  upgrade/catalytic  converter 
muffler  combination  (60  FR  47170. 
September  11,  1995).  This  kit  consists  of 
a  catalytic  converter  muffler,  as  well  as 
several  ceramic  coated  engine  parts; 
however,  the  kit  is  not  certified  as 
meeting  life  cycle  cost  requirements. 
The  third  certification  granted  by  EPA 
was  to  Detroit  Diesel  Corporation  (DDC) 
for  its  6V92TA  MUI  engine  upgrade  (60 
FR  51472.  October  2,  1995).  The  original 
certification  of  this  kit  was  on  the  basis 
of  providing  at  least  a  25  percent  PM 
reduction.  However,  EPA  recently 
expanded  certification  to  include  the 
basis  of  meeting  life  cycle  cost 
requirements  '  This  certification  did  not 
trigger  any  additional  program 
requirements,  because  the  25  percent 
PM  reduction  standard  for  the 
applicable  engine  models  had  already 
been  triggered  by  the  first  Engelhard 
certification.  The  fourth  certification 
granted  by  EPA  was  to  Cummins  Engine 
Company  (Cummins)  for  its  LlO  engine 
upgrade  "(60  FR  64046.  December  13, 
1995).  This  equipment  is  certified  as 
meeting  both  the  emissions 
requirements  and  life  cvcle  cost 
requirements  of  the  regulations,  and  as 
such,  it  triggered  program  requirements 
for  most  four-stroke  cycle  engines  under 
compliance  Option  1.  The  fifth 
certification  granted  by  EPA  was  to 
Johnson  Matthey  for  its  catalytic 
exhaust  muffler  (61  FR  16773.  April  17, 
1996).  The  technology  consists  of  an 
exhaust  catalyst  that  replaces  the 
original  muffler  on  the  bus.  This 
equipment  is  certified  as  meeting  both 


'  This  certification  approval  is  documented  in  a 
letter  from  the  Director  of  the  Engine  Programs  and 
Compliance  Division  (EPCD)  to  Detroit  Diesel 
Corporation  (DDC),  dated  June  24,  1996  Publication 
of  this  approval  in  the  Federal  Register  wras  being 
processed  at  the  time  of  today  s  publication. 
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the  emissions  requirements  and  life 

cycle  cost  requirements  of  the 
regulations,  but  did  not  trigger  any 
additional  program  requirements, 
because  the  25  percent  PM  reduction 
standard  for  the  applicable  engine 
models  had  already  been  triggered  by 
the  first  Engelhard  certification.  Finally, 
EPA  granted  certification  to  DDC  for  its 
engine  upgrade  kit  for  use  on 
eiectronicailv  controlled  6V92TA  DDEC 
II  engines.-  This  equipment  reduces  PM 
by  at  least  25  percent,  but  is  not 
certified  to  comply  with  the  life  cycle 
cost  requirements  of  the  regulations.  It 
does  not  tngger  any  additional  program 
requirements. 


EPA  has  re\iewed  all  equipment 
certified  as  of  Juiv  1    1996  In 
accordance  with  40  CFR 
85.1403(c)(l)(iii){Aj,  Table  1  lists  the 
post-rebuild  PM  emission  level  for 
engine  models  affected  by  program 
regulations  For  those  engine  models  for 
which  equipment  was  certified  by  July 
1, 1996,  as  meeting  the  25  percent  PM 
reduction  standard  and  as  meeting  the 
life  cycle  cost  requirements,  EPA 
selected  as  the  post-rebuild  level  the 
lowest  emission  level  (greater  than  0.10 
g/bhphr)  certified  for  such  equipment. 
For  those  engine  models  for  which  no 
equipment  was  certified  by  July  1, 1996, 
as  meeting  the  emissions  requirements 
and  Ufe  cycle  cost  requirements,  the 


pcisT  rFtmild  level  has  :>een  selected  to 
be  equal  to  the  pre-rebuild  level  as 
Usted  in  40  CFR  85.1403(c)(l)(iii){A). 
For  engine  models  with  a  pre-rebuild 
PM  level  below  0.1  g/bhphr,  the  post- 
rebuild  PM  level  has  been  selected  to  be 
equal  to  the  pre-rebuild  PM  level  listed 
in  40  CFR  85.1403(c)(l)(iu)(A). 

Transit  operators  complying  with 
Option  2  must  use  the  post-rebuild  PM 
levels  shown  in  Table  1  to  calculate 
their TLF  for  calendar  years  1998  and 
thereafter.^  The  determination  of 
whether  to  use  the  pre-rebuild  emission 
level  or  the  post-rebuild  emission  level 
must  be  made  in  accordance  with  40 
CFR  85.1403(c)(lJ(iv}. 


'ABLE  A 


picATioN  Levels  Under  Option  2  for  Calculating  TLF  in  Calendar  Years  1998  and 

Thereafter 


Engine  "loctels 

Mode'  vear 

PM  pre-re- 
build cer- 
tification 
level 

PMpoet- 
mtxjiM 
certifi- 
cation 
level     • 

Code 

Family 

DDC  6V92TA  MUl  - 

1 979-87  

0.50  

0.30  

0.30  

0.31  

0.25  

0.07  

0.16  

0.50  

0.50  

0.50  

0.50  

0.59  

0.31  

0.30  

0.50  

0.39  

0.41   

0.47  

0.39  

0.34 : 

0.41  

0.47  

0.49  

0.25  

0.21   

0.29  

OJZO  

0.25  

0.65  

0.55  

0.46  

0.25  

0.05  

0.10  

0.50  

0.30  

0.22  

0.23  

0.23  

0.19  

0.07  

0.16  

0.38  

0.38  

0.38  

0.38  

0.59  

0.23  

0.23  

0.38  

0.29  

0.31   

0.35  

0.29  

0.26  

0.31  

0.35  

0.37  

0.19  

0.16  

0.22  

0.15  

0.19  

0.34  „. 

0.34  

0.34  

U«£9    ■••■••••• 

0.05  

0.10  

0.50  

AM  

AH  

AH  

All  

AH 

All  

AN  

AH  

AH  

AH  

AH  

AH  

AM  

AH  

AH  

AH 

AH  

gE70 

9A90 

9085 

1A 

9E70 

1A  

AH. 

AH. 

AN. 

AU. 

AH. 

AH. 

AH. 

AH. 

Alh 

AH. 

AH. 

AH. 

AU. 

AH. 

8V92TA 

8V92TA. 

8V92TA-DDEC  II. 

KDD0736FW89. 

KDD0736FW89. 

KDD0736FW89. 

KDD0736FZH4. 

LDD0736FAH9. 

LDD0736FZH3. 

MDD0736FZH2. 

NDD0736FZH1 

PDD0736FZHX. 
NDD0736FZH              1 

PDD0736FZHX. 
NDD0736FZH              1 

PDD0736FZHX. 
NDD0736FZH              1 

PDD0736FZHX. 
AU. 
Ail. 
All. 
AU. 
AU. 
AH. 
AH. 

1 988-1 989  

DDC  6V92TA  DDEC  1  

1 986-89  

DDC  6V92TA  DDEC  II  

1988-^1  (w/out  PM  trap)  

1 992-93  (w/out  PM  trap)  

1993  (w/  PM  trap)  

DDC  Senes  50  

1 993 

DDC  6V71N  ...._ 

1 973-87  

DDC  6V71N  

198S-8& 

DDC  6V71T 

1 985-86  

DDC  8V71N  

1 990 » 

1988-89  

DDC  6L71TA  

DDC  6L71TA  „ 

DOC  6V71TA  DDEC  

1 990-91  ...„ 

1 97»-67 

DDC  8V92TA  

DDC  8V92TA-DDEC  

DDC  8V92TA  

1  9OO    ••<>••■•••••>■■••■•••■■•■••>•■••■••••••••••• 

1 988 „ 

1 989 

DDC  8V92TA  „ 

1 989 

DDC  8V92TA 

1 989 

DDC  8V92TA  DDEC 

1 989 -~ 

DDC  8V92TA  

1 990 

DDC  8V92TA  ODEC 

1 990 

DDC  8V92TA  DDEC 

1 991 

1  yyit^yo  ••••••••••■•■•«■■•••■•■•■••■■•■•■••■•• 

1 992-93  

lAorSA 
ID 

6A 

5A 

1A 

AU  

All  

All  

AH  

AH  

AH  

AH  ...._ 

DDC  8V92TA  DDEC 

& 

DDC  8V92TA  DDEC  

& 

DDC  8V92TA  DDEC  

1 992-93  

& 

DDC  8V92TA  DDEC  

1 992-93 

1 985-1 987  

& 

CUMMINS  L-10  

1 988-1 989  

L-1 OEC  '. .... 

1990-1992 

1 992 

Cummins  L-10  EC  w/lrap 

Aitetnatively  Fueled  Engines  

Otnef  Engines  

1 993 ^„ 

pre-1994  

pfe-1988 

'This  certification  approval  is  documented  in  a 
letter  from  the  Director  of  the  Engine  Programs  and 
Compliance  Division  (EPCD)  to  Detroit  Diesel 
Corporation  (DDC),  dated  June  28, 1996.  Publication 


of  this  approval  in  the  Fe«>erai  Register  was  being 
processed  at  the  time  of  today's  publication. 

3  Please  refer  to  Section  HI  of  today's  notice. 
Potential  Inequity  Between  Compliance  Option  1 


and  Option  2,  for  additional  information  regarding 
future  TLF  calculations. 
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Table  a.—  Certification  Levels  Under  Option  2  for  Calculating  TLF  in  Calendar  years  1998  and 

Thereafter— Continued 


Engine  Tiodeis 


Model  year 


PMpre-re- 
buHd  cer- 
tification 
level 


PM  post- 
retxiikj 
certifi- 
cation 


Code 


Family 


1988-1993 


Certifi- 
cation 
level. 


Certifi- 
cation 

level. 


All 


All. 


An  urban  bus  operator  choosing  to 
comply  with  Option  2  must  be  able  to 
demonstrate  that  its  fleet  level  attained 
(FLA)  is  equal  to  or  less  than  its  TLF. 
Using  the  formulas  in  40  CFR 
85.1403(c)(1)  and  Table  1  above, 
operators  can  calculate  their  TLF  for 
calendar  year  1998  and  thereafter.  The 
FLA  is  calculated  using  the  formula  of 
40  CFR  85.1403(c)(2)  and  the 
certification  level  of  the  specific 
equipment  installed  on  each  bus.  In 
order  to  ensure  it  is  in  compliance  with 
its  TLF  for  calendar  year  1998,*  transit 
operators  are  expected  to  begin  taking 
appropriate  fleet  actions  beginning  early 
in  calendar  year  1997.  In  order  to 
provide  adequate  lead  time  to  operators 
for  plarming  fleet  actions,  the  final  rule 
required  EPA  to  base  post-rebuild  PM 
levels  on  equipment  certified  as  of  July 
1, 1996. 

III.  Potential  Inequity  Between 
Compliance  Option  1  and  Option  2 

The  following  provides  notice  to 
transit  operators  and  other  interested 
parties  that  EPA  has  become  aware  of  a 
potential  inequity  between  the  two 
compliance  options,  and  discusses  the 
factors  which  lead  to  this  potential 
inequity. 

Two  compliance  options  are  available 
to  transit  operators  complying  with  the 
retrofit/rebuild  regulations.  Option  1 
establishes  PM  emissions  requirements 
for  each  urban  bus  in  an  operator's  fleet 
whose  engine  is  rebuilt  or  replaced,  and 
Option  2  is  a  fleet  averaging  program 
that  sets  out  specific  annual  target  levels 
for  average  PM  emissions  from  urban 
buses  in  an  operator's  fleet. 

In  the  early  stages  of  developing  the 
urban  bus  program,  EPA  contemplated 
only  one  compliance  program  (cixrrent 
compliance  Option  1).  However,  based 
on  public  comments,  and  EPA's  desire 
to  offer  flexibility  to  transit  operators,  an 
averaging  program  (compliance  Option 


*An  operator  choosing  to  comply  with  Option  2 
must  be  in  compliance  with  the  TLF  for  a  given 
calendar  year  beginning  the  first  day  of  that 
calendar  year.  For  example,  to  be  in  compliance 
with  the  TLF  for  1998  calendar  year,  the  FLA  must 
be  equal  to  or  below  the  TLF  for  1998  beginning 
January  1,  1998. 


2)  was  added  to  the  program.  EPA's 
intent  was  that  the  (jption  2  averaging 
program  yield  equivalent  PM  reductions 
compared  to  Option  1,  for 
approximately  the  same  cost  to  transit 
operators.  The  equivalency  of  the  two 
options  is  programmatically  linked 
because  the  TLF  for  Option  2  is 
dependent  upon  equipment  certified  for 
use  under  Option  1.  To  the  extent  that 
a  transit  operator  complying  with 
Option  1  is  required  to  use  PM 
reduction  technology  at  the  time  of 
engine  rebuild  or  replacement  (i.e.,  to 
the  extent  that  program  requirements 
are  triggered  for  Option  1),  the  Option 
2  TLF  is  based  on  the  same  equipment. 
In  addition,  EPA  intended  to  ensure  that 
transit  operators  would  have  equivalent 
and  adequate  lead  time  to  plsui  their 
compliance  strategies,  reg^xiless  of 
which  option  they  chose. 

Despite  EPA's  efforts  to  ensure 
equivalency  of  the  compliance  options, 
a  potential  inequity  may  result  if 
equipment  is  certified  after  the  post- 
rebuild  PM  level  revision  of  today's 
notice.  If  equipment  is  certified  as 
meeting  the  0,10  g/bhphr  PM  standard 
for  less  than  the  life  cycle  cost 
requirement  ($7,940  in  1992  dollars), 
transit  operators  choosing  to  comply 
with  Option  1  will  be  required  to  use 
such  equipment  (or  other  equipment 
certified  as  meeting  0.10  g/bhphr)  when 
rebuilding  or  replacing  affected  engines 
beginning  six  months  after  the  effective 
date  of  certification.  On  the  other  hand, 
because  today's  Federal  Register  notice 
does  not  contain  0.10  g/bhphr  as  the 
post-rebuild  level  for  any  engine  models 
(excluding  those  originally  certified  at 
or  below  0.10  g/bhphr).  Option  2  would 
be  substantially  less  stringent  in  terms 
of  PM  reductions  and  equipment  costs. 

During  the  development  of  the  final 
rule  of  April  23,  1993,  EPA  expected 
that  certification  activity  under  this 
regulation  would  be  completed  by  mid- 
1996.  EPA  expected  industry  to  seek 
equipment  certification  as  early  as 
possible  after  the  final  rule  was 
promulgated  because  the  population  of 
affected  pre-94  model  year  buses  would 
become  smaller  each  year.  Delaying 


certification  would  be  equivalent  to 
ignoring  a  portion  of  the  potential 
market.  At  the  same  time,  EPA  needed 
to  determine  when  to  schedule  revisions 
of  post-rebuild  PM  levels  for  use  under 
Option  2,  such  that;  (1)  the  number  of 
revisions  were  not  so  numerous  as  to 
discourage  use  of  Option  2,  and  (2)  the 
final  revision  considered  virtually  all 
equipment  that  would  ultimately  be 
certified  under  this  program,  EPA 
determined  that  two  revisions  of  the 
post-rebuild  PM  levels,  one  in  mid-1994 
and  one  in  mid- 1996,  would  be 
sufficient  to  address  both  concerns.' 

Certification  activity  under  this 
program  has  substantially  lagged  behind 
the  schedule  anticipated  by  EPA  and 
upon  which  the  development  of  the 
final  rule  was  based.  Certification  of  the 
first  PM  reducing  equipment  was  not 
granted  until  May  31, 1995,  nearly  one 
year  after  the  first  revision  of  post- 
rebuild  PM  levels.  EPA  is  currently 
reviewing  several  notifications  of  intent 
to  certify  (including  one  intended  to 
trigger  the  0.10  g/bhphr  PM  standard), 
and  expects  to  receive  several  more  in 
the  next  few  months.  If  EPA  certifies 
equipment  that  triggers  the  0.10  g/bhphr 
PM  standard  under  Option  1  and  which 
creates  requirements  under  Option  1 , 
but  not  under  Option  2,  then  the  two 
program  compliance  options  would  be 
unequal.  EPA  is  currently  reviewing  the 
potential  impacts  this  inequity  could 
have  on  the  retrofit/rebuild  program  and 
ways  to  ensure  that  PM  benefits  are  not 
lost  as  a  result  of  the  potential  inequity. 

EPA  stated  in  the  final  rule  that  it 
expects  to  publish,  as  an  appendix  to 
the  Code  of  Federal  Regulations  (CFR), 
the  final  post-rebuild  PM  levels  to  be 
used  by  transit  operators  choosing  to 
comply  with  Option  2.  EPA  will  defer 
publication  of  this  appendix  in  the  CFR 
until  after  the  rulemaking  to  add  a  third 
post-rebuild  PM  level  revision.  The  PM 
levels  contained  in  today's  notice  must 
be  used  in  the  interim  by  transit 
operators  for  calculating  their  fleet 
emissions  levels. 


UMI 


'  See  discussion  in  the  preamble  to  the  final  rule, 
58  Fed.  Reg.  21359,  April  23, 1993,  pp.  21374-5. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  . 

Proposed  Revision — Vaccine 
Information  Materials 

AGENCY:  Centers  for  Disease  Ck)ntrol  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services 
ACTION:  Notice  with  comment  period. 

summary:  Under  section  2126  of  the 
Public  Health  Service  Act.  the  CDC 

must  develop  vaccine  information 
materials  which  health  c.are  providers 
are  required  to  provide  to  patients/ 
parents  prior  to  administration  of 
specific  vaccines.  CDC  proposes  to 
revise  the  vaccine  information  materials 
pertaining  to  polio  vaccine  for 
distribution  should  the  recommended 
schedule  for  use  of  particular  polio 
vaccines  be  revised  CD(.  seeks  written 
comment  on  these  proposed  materials. 
DATES;  Written  comments  are  invited 
and  must  be  received  on  or  before 
October  15, 1996 

ADDRESSES:  VVntten  comments  should 
be  addressed  to  Walter  A.  Orenstein, 
M.D.,  Director,  National  Immunization 
Program.  Centers  for  Disease  Control 
and  Prevention,  Mailstop  E-05.  1600 
Clifton  Road,  N.E.,  Atlanta.  Georgia 
30333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein,  M.D  ,  Director, 
National  Immunization  Program, 
Centers  for  Disease  Control  and 
Prevention,  Mailstop  E-05.  1600  Clifton 
Road.  N  E  ,  Atlanta,  Georgia  30333, 
(404) 639-«200 

SUPPLEMENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
of  1986  (Pub  L.  99-660j.  as  amended  by 
section  708  of  Public  Law  103-183, 
added  section  2126  to  the  Public  Health 
Service  Act.  Section  2126,  codified  at  42 
use.  300aa-26,  requires  the  Secretary 
of  Health  and  Human  Services  to 
develop  and  disseminate  vaccine 
information  materials  for  distribution  by 
health  care  providers  to  any  patient  (or 
to  the  parent  or  guardian  in  the  case  of 
a  child)  receiving  vaccines  covered 
under  the  National  Vaccine  Injury 
Compensation  Program. 

The  vaccines  currently  covered  under 
this  program  are  diphtheria,  tetanus, 
pertussis,  measles,  mumps,  rubella,  and 
poliomyelitis  vaccines.  Since  April  15, 
1992,  any  health  care  provider  who 
intends  to  administer  one  of  the  covered 
vaccines  is  required  to  provide  copies  of 
the  vaccine  information  materials  prior 
to  administration  of  any  of  these 
vaccines.  The  materials  currently  in  use 


were  pubUshed  in  a  Federal  Register 
notice  on  June  20, 1994  (59  FR  31888) 

Development  and  revision  of  the 
vaccine  information  materials  has  been 
delegated  by  the  Secretary  to  the  Centers 
for  Disease  Control  and  Prevention. 
Section  2126  requires  that  the  materials 
be  developed,  or  revised,  after  notice  to 
the  pubhc,  with  a  60-day  comment 
period,  and  in  consultation  with  the 
Advisory  Commission  on  Childhood 
Vaccines,  appropriate  health  care 
provider  and  parent  organizations,  and 
the  Food  and  Drug  Administration.  The 
law  also  requires  that  information 
contained  in  the  materials  be  based  on 
available  data  and  information,  be 
presented  in  understandable  terms,  and 
include: 

(1)  A  concise  description  of  the 
benefits  of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaccine  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 

Proposed  Revisions  to  the  Polio  Vaccine 
Information  .Materials 

During  the  past  two  years,  the 
Advisory  Committee  on  Immunization 
Practices  (AdP)  has  been  considering 
changing  the  recommended  schedule  for 
poUo  vaccination  from  four  doses  of  oral 
poho  vaccine  (OPV)  to  a  sequential 
schedule  of  two  doses  of  inactivated 
poho  vaccine  (IPV),  followed  by  two 
doses  of  OPV  for  routine  childhood 
immimization.  At  its  meeting  in  June 
1996,  the  committee  voted  to  approve 
this  new  sequential  schedule  as  the 
preferred  polio  vaccination  schedule, 
while  considering  schedules  using 
either  all  IPV  or  all  OPV  as  also  fully 
acceptable  and  preferred  for  some 
children  in  certain  situations.  Adoption 
of  this  ACIP  reconmiendation  is  under 
consideration  by  the  Director  of  the 
Centers  for  Disease  Control  and 
Prevention. 

Should  the  Director  of  the  CDC  adopt 
this  recommendation,  revised  polio 
vaccine  information  materials  will  need 
to  be  available  to  provide  information 
on^the  new  reconmiendation  for  a 
sequential  schedule  on  all  OPV  and  IPV 
schedules  prior  to  any  implementation 
date.  Therefore,  given  the  statutory  time 
frame  for  revising  the  materials,  CDC  is 
initiating  revision  of  the  polio  vaccine 
information  materials  by  publishing  this 
notice  that  seeks  comment  on  proposed 
materials  for  all  three  schedules.  This 
notice  will  be  withdrawn  or  modified  if 
the  Director  rejects  or  modifies  the  polio 
vaccination  recommendation  of  the 
ACIP. 


We  invite  written  comment  on  the 
proposed  polio  vaccine  information 
statement  included  in  this  notice, 
entitled  "PoUo  Vaccine;  What  You  Need 
to  Know  Before  You  or  Your  Child  Gets 
Either  Oral  or  Inactivated  Polio 
Vaccine."  CDC  also  intends  to  consult 
with  the  Advisory  Commission  on 
Childhood  Vaccines,  health  care 
provider  and  parent  organizations,  and 
the  Food  and  Drug  Administration,  as 
mandated  under  section  2126,  prior  to 
finalizing  these  materials. 

POLIO  VACCINE 

What  you  need  to  know  before  you  or 
your  child  gets  either  oral  or  inactivated 
polio  vaccine 

About  the  Disease 

Polio  is  a  serious  disease.  It  spreads 
when  germs  pass  from  an  infected 
person  to  the  mouths  of  others.  Polio 
can: 

•  Paralyze  a  person  (make  arms  and 
legs  unable  to  move] 

•  Cause  death 

About  the  Vaccines 

Benefits  of  the  Vaccines 

Vaccination  is  the  best  way  to  protect 
against  polio.  Before  we  had  polio 
vaccines,  there  were  thousands  of  cases 
of  polio  in  the  United  States.  Now  most 
children  get  the  vaccines,  and  there  are 
very  few  cases. 

There  Are  2  Kinds  of  Polio  Vaccine 

IPV,  or  Inactivated  Polio  Vaccine,  is 
given  as  a  shot  in  the  leg  or  arm, 

OPV.  or  Oral  Polio  Vaccine,  is  given 
by  mouth  as  drops. 

Polio  Vaccine  Schedule 

Most  children  should  have  a  total  of 
4  doses  of  polio  vaccine.  The 
recommended  schedule  uses  both  IPV 
and  OPV: 

2  months  of  age — IPV 
4  months  of  age — IPV 
12-18  months  of  age — OPV 
4—6  years  of  age — OPV 

Why  This  Schedule? 

IPV  by  itself  protects  against  polio. 
but  an  all-IPV  schedule  means  getting  4 
shots.  IPV  has  no  known  problems, 
except  mild  soreness  where  the  shot 
was  given,  but  IPV  only  protects  the 
child  who  gets  the  shot.  It  does  not  help 
stop  the  spread  of  polio  germs  from  one 
person  to  another. 

OPV  by  itself  protects  against  polio 
and  helps  stop  the  spread  of  polio  germs 
from  one  person  to  another.  But  OPV, 
very  rarely,  causes  polio  in  the  child 
who  receives  it  or  in  a  person  in  close 
contact  with  the  child  who  receives  it. 

With  the  recommended  schedule, 
using  IPV  first  followed  by  OPV.  your 
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child  gets  the  benefits  of  both  vaccines: 
Excellent  protection  against  polio,  fewer 
shots,  protection  from  epidemics,  and 
less  risk  of  polio  from  OPV.  Also,  the 
IPV  shots  are  thought  to  protect  the 
person  getting  the  vaccine  from  getting 
polio  from  later  vaccinations  with  OPV. 

If  you  prefer,  your  child  may  get  only 
OPV  or  only  IPV.  Either  of  these 
vaccines  alone  will  protect  your  child 
against  polio.  Ask  your  doctor  or  nurse 
about  these  options. 

Other  vaccines  may  be  given  at  the 
same  time  as  polio  vaccine. 

Who  Should  Get  Polio  Vaccine? 

Most  doctors  recommend  that  almost 
all  young  children  get  polio  vaccine.  But 
some  children  should  get  only  one  type 
of  polio  vaccine,  and  some  should  not 
get  any  polio  vaccine  at  all: 

»^ell  your  doctor  or  nurse  if  the 
person  getting  the  vaccine  or  anyone  in 
close  contact  with  that  person  can't  fight 
serious  infections  because  of: 

•  A  disease  she/he  was  bom  with. 

•  Treatment  with  drugs  such  as  long- 
term  steroids. 

•  Any  kind  of  cancer. 

•  Cancer  treatment  vnth  x-rays  or 
drugs. 

•  AIDS  or  HIV  infection. 

If  so,  your  doctor  or  nurse  will 
probably  give  all  IPV  doses. 

»^eU  your  doctor  or  nurse  if  the 
person  getting  the  vaccine  has  an  allergy 
to  the  drugs  neomycin  or  streptomycin. 
If  so,  your  doctor  or  nurse  will  probably 
give  all  OPV  doses. 

•Tell  your  doctor  or  nurse  if  the 
person  getting  the  vaccine: 

•  Ever  had  a  serious  allergic  reaction 
or  other  problem  after  getting  poUo 
vaccine. 

•  Has  a  moderate  or  severe  illness 
If  you  are  not  sure  whether  any  of 

these  statements  apply  to  you,  ask  your 
doctor  or  nurse. 

If  you  are  over  18  years  old,  you 
probably  do  not  need  polio  vaccine 
unless  you  are  Ukely  to  be  exposed  to 
polio  virus  while  traveling  to  countries 
where  poUo  still  occurs. 


Travel 

If  you  are  traveling  to  a  coimtry  where 
there  is  polio,  you  should  get  either  IPV 
or  OPV.  Ask  your  doctor  or  nurse  which 
vaccine  you  should  get. 

Pregnancy 

If  protection  is  needed  during 
prpgnancy,  either  IPV  or  OPV  can  be 
used. 

Child  Getting  OPV  (Unvaccinated  Parents  or 
Guardians) 

If  you  have  never  gotten  polio  vaccine 
and  your  child  is  getting  vaccinated 
writh  OPV,  it  is  important  to  talk  to  your 
doctor  or  nurse  about  getting  IPV  for 
yourself.  There  is  a  very  sU^t  chance 
that  a  person  who  has  close  contact  with 
a  person  who  has  received  OPV  could 
get  polio  if  that  person  was  never 
vaccinated  against  polio.  IPV  will 
provide  protection  against  this  risk. 

What  Are  the  Risks  From  Polio  Vaccine? 

As  with  any  medicine,  there  is  a  very 
small  risk  that  a  person  getting  polio 
vaccine  could  have  a  serious  problem, 
or  even  die.  This  risk  is  much  smaller 
than  the  risks  from  the  disease  would  be 
if  people  stopped  using  polio  vaccine. 

Almost  allpeople  who  get  polio 
vaccine  have  no  problems  from  it. 

Risks:  AIl-IPV  Schedule 

This  vaccine  is  not  knov^i  to  cause 
problems  except  mild  soreness  where 
the  shot  is  given. 

Risks:  AU-OPV  Schedule 

There  is  a  very  small  chance  of  getting 
poho  paralysis  from  the  vaccine. 

•  After  the  first  dose  of  OPV:  About 
1  case  occurs  for  every  1  Va  million 
doses. 

•  After  later  doses  of  OPV:  About  1 
case  occurs  for  every  30  milhon  doses. 

Also,  if  you  never  got  polio  vaccine 
yourself,  there  is  a  very  small  chance  of 
getting  poUo  paralysis  from  having  close 
contact  with  a  child  who  got  OPV  in  the 
past  30  days. 

•  After  the  first  dose  of  OPV,  about  1 
case  occurs  for  every  2  million  doses. 


•  After  later  doses  of  OPV,  about  1 
case  occurs  for  every  1 5  million  doses. 
Examples  of  close  contact  include 
changing  diapers  or  kissing. 

Risks:  IPV-OPV  Schedule 

There  is  still  a  very  small  risk  of 
getting  poho  disease  from  OPV  after  2 
doses  of  IPV.  But  the  risk  is  much  lower 
than  when  OPV  alone  is  given. 

There  is  still  a  risk  of  getting  polio 
disease  from  close  contact  writh  a  child 
who  got  OPV.  It  may  be  less  when  the 
child  gets  one  or  more  doses  of  IPV 
before  a  dose  of  OPV. 

What  to  do  if  there  is  a  serious 
reaction: 

w  Call  a  doctor  or  get  the  person  to  a 

doctor  right  away. 
«■  Write  dowTi  what  happened  and  the 

date  and  time  it  happened,  and  tell 

your  doctor. 

w  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Report  (VAERS)  form,  or  you 
can  call:  (800)  822-7967  (toll-free). 

The  National  Vaccine  Injury 
Compensation  Program  gives  payment 
to  persons  thought  to  be  injured  by 
vaccines.  For  details  call:  (800)  338- 
2382  (toU-fi^). 

If  you  want  to  learn  more  about  poUo 
vaccines,  your  doctor  or  nurse  can  give 
you  the  vaccine  package  inserts  or 
suggest  other  sources  of  information. 

U.S.  Department  of  Health  and  Human 
Services 

Centers  for  Disease  Control  and 
Prevention 

PoUo  00/00/00  (Proposed) 

Vaccine  Information  Statement 

42  U.S.C.  300aa-26 

Dated:  August  8,  1996. 

Claire  V.  Broome, 

Deputy  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc.  96^20704  Filed  8-15-96;  8:45  am) 
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REMINDERS 

The  Items  in  tfiis  list  were 
editofiail>  compded  as  an  aid 
to  ^ederai  Register  users. 
Inclusion  ar  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Communications  equipment 
Radio  frequency  devices- 
Television  receivers,  UHF 
noise  'igure 
Derformance 
measurements 
reporting  requirements 
elimination,  puDiisnefi  6- 
'7-96 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copynght  arbitration  ro>aity 
panel  rules  and  regulations: 
Digital  pnonorecord  delivery 

rate  ad|ustment 

proceeding,  putjiisded  7- 

'  7-96 

POSTAL  SERVICE 

Inspection  Service/ Inspector 

General  authority 

Commercial  espionage  as 
criminal  activity  added  to 
mail  cover  regulations; 
published  8- '6-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing    . 
Service 

Milk  marveting  oroers 
Carolina  et  al.;  comments 
due  by  8-19-96:  published 
7-18-96 

Nectarines  and  beaches 
grown  in  California, 
comments  due  by  8-21-96; 
published  7-22-96 

Oranges  and  grapefruit  grown 
in  Texas,  comments  due  by 
8-2' -96.  published  7-22-96 

Oranges,  grapefruit 
tangennes.  and  tangeios 
grown  m  Flonda,  comments 
due  by  8-23-96;  putHished 
7-24-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Hawaiian  and  territorial 
quarantine  notices 


Papaya,  carambola,  and 
litchi;  comments  due  by 
8-22-96;  published  7-23- 
96 
Plant-felated  quarantine. 

domestic: 

Mednerranean  fruit  fly; 
comments  due  by  8-19- 
96;  published  6-19-96 

AGRICULTURE 
DEPARTMEN-^ 

Food  and  Consumer  Service 
Child  nutrition  programs: 
National  school  lurKh, 
school  breakfast,  chiM 
and  adult  care  food,  and 
summer  food  servne 
programs- 
Meat  alternates; 
.    comments  due  by  8-19- 
96:  published  7-5-96 

COMMERCE  DEPARTMENT 

Internationa!  "'''■ade 
Administration 

<Vatches  duty  exemptkxi 

program: 

Duty-exemption  entitlement 
alkx^tions  in  Virgin 
Islands,  Guam,  American 
Sarrxja,  arxl  Northern 
Mariana  Islands; 
comments  due  by  8-21- 
96;  published  7-22-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
International  Code  of  Corxluct 

(or  Responsible  Fisheries 

implementation  plan; 

availability;  comments  due 

by  8-23-96;  published  7-25- 

96 

DEFENSE  DEPAPTMFNT 
Army  Department 

Environmental  analysis  of 
army  actions;  comments 
due  by  8-21-96;  published 

7-22-96 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
U.S.  European  Command 
(EUCOM)  supplement; 
comments  due  by  8-19- 
96;  published  6-20-96 
Federal  Acquisitkxi  Regulatk>n 
(FAR): 

Commercial  items  contracts 
and  subcontracts;  cost 
accounting  standards 
exemptkHi;  comments  due 
by  8-20-96;  published  &- 
21-96 

CorHracis,  fixed-priced; 
performance  incentives; 
comments  due  by  8-19- 
96;  published  6-20-96 

Costs  related  to  legal/otfier 
proceedings;  comments 
due  by  8-19-96;  published 
6-20-96 


Drug-free  workplace; 
certification  requirements; 
comments  due  by  8-19- 
96:  published  6-20-96 
Foreign  selling  costs, 
comments  due  by  8-i9- 
96:  published  5-20-96 
Histoncaliy  black  colleges 
and  universities/minonty 
institutions,  collection  of 
award  data,  comments 
due  by  B-'9-96,  published 
6-20-96 
Independent  research  and 
development'bKj  and 
proposal  in  cooperative 
arrangements:  comments 
due  bv  B- 19-96,  published 
6-20-96 
Irrevocable  letters  of  credit 
and  alternatives  to  Miller 
Act  bonds,  comments  due 
t>y  8-19-96;  published  6- 
20-96 
North  Amerk:an  Free  Trade 
Agreement  Implementation 
Art;  Implementation, 
comments  due  by  8-'9- 
96,  published  5-20-96 
Preaward  debnefings; 
comments  due  by  8-23- 
96;  publisned  6-2'i-96 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Management  and  operating 
contracts- 
Contract  reform  initiative; 
implementation, 
comments  due  by  8-23- 
96;  published  5-24-96 
Contract  reform  initiative; 
implementation, 
comments  due  by  8-23- 
96:  published  6-24-96 
Performance-based 
management 
contracting,  fines, 
penalties,  etc  ; 
comments  due  by  8-23- 
96:  published  7-25-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous: 
national  emission  standards: 
IrxJustnai  Combustion 
Coordinated  Rulemaking 
Advisor>'  Committee- 
EstaDiishment:  comments 
due  by  8-20-96: 
Dublished  6-21-96 
Air  programs: 
Stratospherk:  ozone 
protection- 
Fire  extinguishers 
containing  hydro- 
chlorofluorocartxjns 
(HCFCsl,  ban 
reconsideration; 
comments  due  t)y  8-19- 
96,  published  7-18-96 
Air  quality  implementation 
plans:  approval  and 


promulgation,  vanous 

States 

California:  comments  due  by 

8-19-96   published  7-i8- 

96 
Louisiana;  comments  due  by 

8-21-96;  published  7-22- 

96 
Oregon:  comments  due  by 

8-19-96:  published  7-l8- 

96 
Tennessee,  comments  due 

by  8-19-96:  published  7- 

18-96 
Washington,  comments  due 

by  8-22-96:  published  7- 

23-96 
Pesticides:  tolerances  m  food, 
animal  feeds,  and  raw 
agricultural  comnxKJities, 
Avermectin  B'  and  its  delta- 

8,9-isomer:  comments  due 

by  8-23-96,  published  7- 

24-96 
N-acyl  sarcoslnes  and 

sodium  n-acyi 

sarcosinates,  comments 

due  by  8-23-96.  published 

7-24-96 
Polybutene:  comments  due 

by  8-23-96:  published  7- 

24-96 
Vinyl  alcohol-vinyl  acetate 

copolymer,  tjenzaldehyde- 

o-sodium  sulfonate 

condensate:  comments 

due  by  8-19-96:  published 

7-18-96 
Solid  wastes 
Hazardous  waste 

combustors.  etc.: 

maximum  achievat)le 

control  technologies 

performance  standards; 

comments  due  by  8-19- 

96.  published  5-30-96 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan- 
National  prionties  list 
update,  comments  due 
Dy  8-21-96,  published 
7-22-96 

National  priorities  list  " 
update:  comments  due 
by  8-2' -96.  published 
7-22-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  ol 
assignments 

Texas;  comments  due  by  8- 
19-96.  published  7-3-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Deposit  insurances  rules: 
simplification,  comments  due 
by  8-20-96:  published  5-22- 

96 
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GENERAL  SERVICES 
ADMINISTRATION 

Pederai  Acquisition  Regulation. 

;FAR) 

Commercial  'tems  contracts 
ana  sutxontracts,  cost 
accounting  standards 
exerrption.  comments  due 
Dy  8-2Q-96.  DuDlished  5- 
2 '-96 

Contracts,  fixeo-pncea, 
performartce  incentives, 
comments  due  by  8-19- 
96;  published  6-20-96 

Costs  related  to  legal-other 
proceedincjs;  comments 
due  bv  8-* 5-96,  publisried 
6-20-96 

Drug-free  ^vorkpiace; 
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Drug-free  workplace; 
certification  requirements; 
comments  due  by  8-19- 
96;  published  6-20-96 

Foreign  selling  costs; 
comments  due  by  8-19- 
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6-19-96 

Organization,  functions,  and 
authority  delegations: 

Commercial  Space 
Transportation;  CFR 
chapter  III  name  change; 
comments  due  by  8-21- 
96;  published  7-22-96 

TRANSPORTATION 
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This  section  of  the  FEDERAL  REGISTER 
contarns  regulatory  ckxajments  having  general 
applicabdtty  and  legal  eflect  most  of  whcr 
are  keyed  to  ano  codifiea  m  the  CocJe  of 
Federal  Regulations,  whtch  is  puOlished  under 
50  trttes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sow  tjy 
the  Supenntendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

7  CFR  Pan  9 

Award  of  Fellowships  to  Applicants 
From  Other  American  Republics 

agency:  Agricultural  Research  Semce. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  is  being  taken  as 
part  of  the  National  Performance  Review 
program  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain.  This  final  rule  removes  obsolete 
regulations  pertaining  to  award  of 
fellowships  to  applicants  from  other 
American  Republics  by  the  Agricultural 
Research  Service. 

EFFECTIVE  DATE:  September  18.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  F,  Coie,  .Assistant  r3eput\ 
Administrator,  National  Program  Staff 
Agricultural  Research  Service,  USDA, 
Bldg,  005,  Room  120,  Beltsville 
Agricultural  Research  Center,  Beltsville. 
MD  20705,  (301)  504-5861, 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  not  to  be 
significant  for  the  purpose  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  Also,  this  rule 
will  not  cause  a  significant  economic 
impact  or  other  substantial  effect  on 
small  entities  and,  therefore,  the 
provisions  of  the  Regulators'  Flexibility 
Act,  5  U,S.C.  601  ef  seq  .  do  not  apply. 
This  action  is  being  taken  as  part  of  the 
National  Performance  Review  program 
to  eliminate  unnecessar%  regulations. 
Since  this  raie  relates  to  interna]  agency 
management  and  removes  obsolete 
recommendations  which  have  not  been 
used  for  many  years,  notice  of  proposed 
rulemaking  and  opportunity  for  public 
comment  are  not  required,  and  this  rule 


may  take  effect  30  days  after 

publication. 

List  of  Subjects  in  7  CFR  Part  9 

.■\gncuiture.  Scholarships  and 
fellowships.  Type  of  fiellowships, 
quaUfications,  award  of  fellowships, 
allowances  and  expenses,  duration  of 
fellowships,  official  notification,  and 
definitions, 

PART  ^—[REMOVED  AND  RESERVED] 

Accordingly,  7  CFR  Part  9  is  removed 
aiid  reserved. 

Authonty:  5  U.S.C.  301. 

Done  at  Washington,  D.C,  this  12th  day  of 
August  1996. 

Floyd  P.  Horn, 

Administrator,  Agricultural  Research  Service. 
'FR  Dor  96-21069  Filed  8-16-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No  96-NM-181-AD;  AmenOment 
39-8713:  AD  96-17-05] 

RIN212&^A64 

Airworthiness  Directives;  Saab  Mo<l^l 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes.  This  action  requires  the 
installation  of  a  mechanical  flight  idle 
stop  on  the  control  quadrant  of  the  flight 
compartment.  This  action  also  requires 
a  revision  of  the  Airplane  Fhght  Manual 
to  ensure  the  use  of  certain  operating 
procedures  after  the  mechanical  fhght 
idle  stop  is  installed.  Additionally,  this 
action  provides  an  optional  terminating 
action  for  the  requirements  of  this  AD. 
This  amendment  is  prompted  by  a 
report  indicating  that  the  means  of 
protection  against  the  selection  of  the 
"beta"  range  of  propeller  operation 
during  flight  has  been  reduced  on 
certain  modified  control  quadrants. 


Additionally,  there  have  been  reports 
indicating  that  power  levers  on  the 
control  quadrant  have  been  moved  aft  of 
the  flight  idle  position  during  flight  due 
to  improper  usage  of  the  mechanical 
beta  stop.  The  actions  specified  in  this 
AD  are  intended  to  prevent  such 
movement  of  the  power  lever(s)  during 
flight,  which  could  result  in  propeller 
overspeed,  engine  damage,  and  loss  of 
power  to  one  or  both  engines. 
DATES:  Effective  September  3,  1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  18,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  ANnation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
181-AD,  1601  Lind  Avenue,  SW., 
Rent  on,  Washington  98055-^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  SAAB 
Aircraft  AF,  SAAB  Aircraft  Product 
Support,  S-581.88,  Linkping,  Sweden. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(2061  227-1721:  fax  (206)  227-1149. 
SUPPLEMEN^AHY  INFORMATION:  The  FAA 
has  received  a  report  from  an  operator 
of  a  Model  SAAB  340B  series  airplane 
indicating  that,  during  training,  the 
flightcrew  noticed  a  reduction  in  the 
protection  associated  with  movement  ol 
the  power  levers  aft  of  the  flight  idle 
position  during  flight.  Moving  the 
power  lever  settings  aft  of  the  flight  idle 
position  (or  "below  flight  idle")  places 
the  airplane  in  the  "beta"  range  of 
operation.  "Beta"  is  the  range  of 
propeller  operation  intended  for  use 
only  during  taxi,  ground  idle,  or  reverse 
operations.  If  "beta"  range  is  selected, 
either  intentionally  or  inadvertently, 
during  flight,  it  could  result  in  propeller 
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overspeed,  engine  damage,  and  loss  of 
power  to  one  or  both  engines. 

.Automatic  Flight  Idle  Stop  Modification 

The  airplane  involved  in  the  incident 
referred  to  above  was  equipped  with  a 
modified  control  quadrant.  The 
installation  of  a  new  control  quadrant  is 
described  in  Saab  Service  Bulletins 
340-76-032  and  340-76-037.  and  is 
part  of  the  modification  necessary  to 
install  an  automatic  flight  idle  stop 
system  that  will  automatically  prevent 
movement  of  the  power  levers  aft  of 
flight  idle  during  flight. 

The  modification  also  entails  the 
removal  of  a  certain  beta  stop  protection 
device  that  was  a  basic  original  feature 
of  the  Saab  Model  340  series  airplanes. 
This  original  protection  device  featured 
serrations  in  the  power  lever  assembly 
that  helped  to  prevent  the  inadvertent 
movement  of  the  power  levers  aft  of  the 
night  idle  position.  The  modified 
control  quadrant  does  not  provide  these 
serrations,  however,  and  thus  eliminates 
what  would  serve  as  a  "back-up"  feature 
for  beta  stop  protection.  This  is  not  an 
issue  of  concern  on  airplanes  where  the 
automatic  flight  idle  stop  system  has 
been  installed  and  activated.  However, 
for  airplanes  on  which  the  modified 
control  quadrant  is  installed,  but  the 
automatic  flight  idle  stop  system  is  not 
yet  activated,  beta  stop  protection  is 
even  further  reduced. 

Mechanical  Flight  Idle  Stop 
Modification 

Some  Saab  Model  340  series  airplanes 
have  been  modified  with  the  installation 
of  a  mechanical  beta  stop  mechanism  on 
the  control  quadrant  in  accordance  with 
Saab  Service  Bulletin  340-76-034. 
(Procedures  for  installing  a  mechanical 
stop  are  also  described  in  Saab  Service 
Bulletins  340-76-036  and  240-76-037.) 
This  mechanical  stop  is  manually 
operated  and,  if  used,  prevents  any 
power  lever  from  being  unintentionally 
moved  into  beta  range  during 
retardation  of  the  power  lever  during 
flight  It  is  considered  to  be  an  interim 
improvement  in  beta  protection  until 
the  automatic  flight  idle  stop  system  is 
installed  and  activated. 

While  this  mechanical  stop  serves  as 
a  means  of  beta  protection,  the  FAA  has 
received  several  reports  indicating  that 
the  flight  cxew  did  not  use  the 
mechanical  stop,  or  used  it  improperly, 
and  moved  the  power  levers  into  the 
beta  range  during  flight, 

F.xplanation  of  Relevant  Service 
Information 

Saab  has  issued  the  following  service 
bulletins  that  pertain  to  beta  protection 
devices: 


UMI 


1.  Saab  Service  Bulletin  340-76-034. 
dated  January  4, 1995,  describes 
procedures  for  installation  of  a 
mechanical  flight  idle  stop  on  the 
control  quadrant  in  the  flight 
compartment.  Accomplishment  of  this 
installation  is  intended  to  prevent  the 
power  levers  from  being  moved  aft  of 
the  flight  idle  stop  during  flight.  The 
Luftfartsverket  (LFV),  the  airworthiness 
authority  for  Sweden,  has  classified  this 
service  bulletin  as  mandatory  and 
issued  Swedish  airworthiness  directive 
1-067,  dated  January  9, 1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

2.  Saab  Service  Bulletin  340-76-032, 
Revision  2,  dated  December  8, 1995;  and 
Revision  3,  dated  March  25, 1996; 
describe  procedures  for  installation  and 
activation  of  an  automatic  flight  idle 
stop  system  on  the  control  quadrant  in 
the  flight  compartment. 

The  installation  involves: 

— Removing  the  mechanical  beta  stop  (if 

installed), 
— Removing  the  old  control  quadrant, 
— Installing  a  new/modified  control 

quadrant  with  an  automatic  flight  idle 

stop,  and 
— Accomplishing  a  functional  test  of  the 

flight  idle  stop  system. 

Accomplishment  of  this  installation 
also  will  prevent  the  power  levers  from 
being  moved  aft  of  the  flight  idle  stop 
during  flight.  Installation  and  activation 
of  an  automatic  flight  idle  stop,  if 
accomplished,  eliminates  the  need  for 
installation  of  a  mechanical  flight  idle 
stop.  The  LFV  classified  this  service 
bulletin  as  mandatory  and  issued 
Swedish  airworthiness  directive  1-070, 
dated  April  10, 1995,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Sweden. 

3.  Saab  Service  Bulletin  340-76-038, 
dated  December  8, 1995,  describes 
procedures  to  reactivate  the  automatic 
flight  idle  stop  system  for  those  systems 
that  have  been  installed  previously,  but 
deactivated  in  accordance  vfith  Saab 
Service  Bulletin  340-76-036.  If 
accomphshed,  such  reactivation  also 
eliminates  the  need  for  installation  of  a 
mechanical  flight  idle  stop.  The  LFV  has 
approved  the  technical  content  of  this 
service  bulletin. 

U.S.  T3rpe  Certification  of  the  Airplanes 

Saab  Model  SAAB  SF340A  and  SAAB 
340B  series  airplanes  are  manufactuxed 
in  Sweden  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 


Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  A.D  is  being  issued  to 
prevent  movement  of  the  power  leverfs) 
aft  of  the  flighi  idle  position  during 
flight.  That  situation  could  result  in  the 
overspeed  of  the  propeller  and  power 
turbine  of  the  engines  and  consequent 
loss  of  power  to  one  or  both  engines,  as 
well  as  severe  engine  damage. 

This  AD  requires  the  in.stallation  of 
the  mechanical  flight  idle  stop  on  the 
control  quadrant  in  the  flight 
compartment  in  accordance  with  Saab 
Service  Bulletin  340-76-034,  described 
previously. 

To  prevent  inappropriate  usage  of  this 
mechanical  stop,  this  AD  also  requires 
that  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  be  revised  to  ensure  that 
the  flight  crews  are  advised  of  the 
specific  limitations  necessary  to  address 
flight  operations  when  the  mechanical 
flight  idle  stop  is  installed. 

.Additionally,  this  .AD  provides  for 
optional  terminating  action  for  the 
requirements  of  this  AD,  as  installation 
of  the  modified  control  quadrant  and 
activation  of  the  automatic  flight  idle 
stop. 

Determination  of  Rules  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Interim  Action 

This  AD  is  considered  to  be  interim 
action.  On  March  15,  1996,  the  FAA 
issued  a  notice  of  proposed  rulemaking 
(NPRM),  Docket  95-NM-243-AD  (61  FR 
11591,  March  21.  1996).  to  require 
installation  and  activation  of  the 
automatic  flight  idle  stop  on  certain 
Saab  Mode!  SAAB  SF340A  and  SAAB 
340B  series  airplanes.  However,  the 
FA^A  has  determined  that  the 
mechanical  flight  idle  stop,  as  required 
by  this  AD,  must  be  provided  for  certain 
airplanes  in  the  interim  until  the 
automatic  flight  idle  stops  are  installed 
and  activated. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  lequirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
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arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  'Jubmittod 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatorw  economic, 
environniental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv  the  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
vdll  be  filed  m  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-181-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Reguiatorv  Policies  and  Procedures  (44 
FR  110.34^  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
Significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulator\'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-17-05  SAAB  Aircraft  AB:    Amendment 
39-9713.  Docket  96-NM-181-AD, 
Applicability:  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes  on  which  Saab 
Service  Bulletin  340-76-034,  dated  January 
4.  1995;  Saab  Service  Bulletin  340-76-036. 
dated  December  8, 1995;  or  Saab  Service 
Bulletin  340-76-037,  dated  December  8, 
1995,  have  been  accomplished;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  reptaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repiaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  jjaragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  movement  of  both  power 
levers  aft  of  the  flight  idle  stop  during  flight, 
accomplish  the  following: 

(a)  For  airplanes  on  which  an  automatic 
flight  idle  stop  system  has  been  installed,  but 
deactivated  in  accordance  with  Saab  Service 
Bulletin  340-76-036,  dated  December  8, 
1995;  or  on  which  a  control  quadrant  in  the 
flight  compartment  has  been  installed  in 
accordance  with  Saab  Service  Bulletin  340- 
76-037,  dated  December  8, 1995:  Within  7 
days  after  the  effective  date  of  this  AD.  install 
a  mechanical  flight  idle  stop  on  the  control 
quadrant  in  the  flight  compartment  in 
accordance  with  Saab  Service  Bulletin  340- 
76-034,  dated  January  4, 1995,  and 
accompUsh  the  requirements  of  paragraph  (b) 
of  this  AD. 


(b)  For  aiiplanes  subject  to  paragraph  (a)  of 
this  AD;  ana  for  airplanes  on  which  a 
mechanical  flight  idle  stop  has  been  installed 
on  the  control  p>anel  in  accordance  with  Saab 
Service  Bulletin  340-76-034,  dated  January 
4, 1995,  previous  to  the  effective  date  of  this 
AD:  Within  7  days  after  the  effective  date  of 
this  AD,  revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  operating 
limitations.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Mechanical  Beta  Stop  Operating  Limitations 

— The  stop  must  be  in  the  beta  open  position 

during  all  ground  operations  including 

takeoff  run. 
— The  stop  must  be  lifted  and  p>ositioned 

fully  forward  and  down  in  the  beta  stop 

position  during  climb-out  after  take-off. 
— The  stop  must  remain  in  the  beta  stop 

position  throughout  the  remainder  of  the 

flight  until  after  touchdown. 
— ^The  stop  must  be  lifted  and  positioned  in 

the  beta  ofwn  p>osition  immediately  after    . 

touchdown. 
— Landing  Field  Lengths  Required  must  be 

increased  by  5%  and  8%  for  flap  settings 

35  and  20.  respectively." 

(c)  Installation  and  activation  of  the 
automatic  flight  idle  stop  system  in 
accordance  with  Saab  Service  Bulletin  340- 
76-032,  Revision  2,  dated  December  8, 1995, 
or  Revision  3,  dated  March  25,  1996;  or 
reactivation  of  the  system  in  accordance  with 
Saab  Service  Bulletin  340-76-038,  dated 
December  8. 1995;  constitute  temainating 
action  for  the  requirements  of  this  AD.  Once 
the  system  has  been  activated,  the 
mechanical  flight  idle  stop  and  the  AFM 
revision  required  by  this  AD  may  be 
removed. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiftty  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Transf>ort  AirfKjrt  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  t>e 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  S[>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  installation  of  the  mechanical  flight 
idle  stop  shall  be  done  in  accordance  with 
Saab  Service  Bulletin  340-76-034,  dated 
January  4, 1995.  The  installation  and 
activation  of  the  automatic  flight  idle  stop 
system  shall  be  done  in  accordance  with 
SJaab  Service  Bulletin  340-76-032,  Revision 
2,  dated  December  8, 1995;  or  Saab  Service 
Bulletin  340-76-032,  Revision  3,  dated 
March  25, 1996.  The  reactivation  of  the 
system  shall  be  done  in  accordance  with 
Saab  Service  Bulletin  340-76-038,  dated 
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December  8.  1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  SAAB  Aircraft  AB,  SAAB 
Aircraft  Product  Support,  S-581.88, 
Linkoping,  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC 

(g)  This  amendment  becomes  effective  on 
Septembers.  1996. 

Issued  in  Renton,  Washington,  on  August 
7.  1996 

Darrell  .M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-20672  Filed  8-16-96;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  95-NM-177-AD    A-^ei^dment 
39-9717;  AD  96-1  7-08] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10.  - 15    -30, 
-40,  and  KC-10A  (Military)  Series 
Airplanes 

agency:  Federal  Aviation 
.\diiiinistration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10.  -15,  -30, 
-40,  and  KC-lOA  (military)  series 
airplanes,  that  requires  modification  of 
the  AC  generator  control  units.  This 
amendment  is  prompted  by  reports  of 
loss  of  electrical  power  from  two 
generators  and  an  engine  that  flamed 
out  due  to  an  overfrequency  condition 
of  a  generator.  The  actions  specified  by 
this  AD  are  intended  to  prevent  an 
overfrequency  condition  of  a  generator, 
which  could  lead  to  the  loss  of  all 
electrical  power  of  the  airplane. 
DATES:  Effective  September  23,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
23.  1QQ6 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
3855  Lakewood  Boulevard,  Long  Beach. 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration. 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 


Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California  90712; 
telephone  (310)  627-5343;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10, -15. -30, 
-40,  and  KC-lOA  (military)  series 
airplanes  was  published  in  the  Federal 
Register  on  January  3.  1996  (61  FR  134). 
That  action  proposed  to  require 
modification  of  the  AC  generator  control 
units. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Three  commenters  support  the 
proposed  rule. 

Request  Not  to  Adopt  the  Rule 

One  commenter  requests  that  the 
proposed  AD  not  be  adopted  as 
proposed.  The  commenter  states  that  the 
modification  (i.e..  addition  of  a  circuit 
that  will  provide  overfrequency 
protection)  proposed  by  the  AD  causes 
a  significant  reduction  in  the  reliability 
of  the  generator  control  unit  (GCU).  The 
commenter  notes  that,  following 
accomplishment  of  the  proposed 
modification,  it  has  experienced  an 
increase  of  GCU  removals  and  bus  tie 
relay  (BTR)  lockouts  on  in-service 
airplanes.  The  commenter 
acknowledges  that  the  subject 
modification  may  add  a  margin  of 
operating  safety  to  the  electrical 
generator  system  of  Model  DC-10  series 
airplanes;  however,  the  commenter 
notes  that  the  margin  may  be  eliminated 
with  the  reduction  in  the  reliability  of 
the  GCU  and  increased  BTR  lockouts. 
Therefore,  the  commenter  concludes 
that  the  FAA  should  investigate  the  root 
cause  of  the  failure  of  the  constant 
speed  drive  (CSD). 

The  FAA  does  not  concur  with  the 
commenters  request  that  the  proposal 
not  be  adopted.  The  FAA  acknowledges 


that  the  subject  modification  may  cause 
a  reduction  in  the  reliability  of  the  GCU, 
which  may  lead  to  increased  removals 
of  the  GCU:  and  may  cause  an  increase 
in  the  BTR  lockouts.  However,  the  FAA 
has  determined  that  the  GCU's  have  a 
low  failure  rate,  since  the  overfrequency 
protection  circuit  contains  a  minimum 
of  parts;  therefore,  the  reduction  in  the 
reliabilitv  of  the  GCU  will  be  minimal. 
In  addition,  the  P'AA  recognizes  that  the 
BTR  lockouts  may  be  a  nuisance; 
however,  the  FAA  finds  that  such 
lockouts  will  not  adversely  affect  the 
safety  of  the  fleet.  Furthermore,  the  FAA 
has  evaluated  the  root  cause  of  the  CSD 
failure  and  concluded  that  there  are  no 
assurances  that  could  prevent  the  failure 
of  the  CSD  Therefore,  the  FAA  finds 
that  modification  of  the  GCU's  is 
necessary  to  provide  overfrequency 
protection  as  a  result  of  failure  of  the 
CSD.  An  overfrequency  condition  of  a 
generator,  if  not  corrected,  could  lead  to 
the  loss  of  all  electrical  power  of  the 
airplane. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safetyand  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  419  Model 
DC-10-10.  -15.  -30,  -40.  and  KC-lOA 
(military)  series  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  276  airplanes  of  U.S.  registry  wrill 
be  affected  by  this  AD,  that  it  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $2,896  per 
generator  control  unit;  there  are  4  units 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $3,279,984,  or  $11,884 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
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not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by  • 
adding  the  following  new  airworthiness 
directive: 

96-17-08  McDonnell  Douglas:  Amendment 
39-9717.  Docket  95-NM-177-AD. 
Applicability:  Model  DC-10-10,  -15,  -30, 
-40,  and  KC-lOA  (military)  series  airplanes, 
as  listed  in  McDonnell  Douglas  Service 
Bulletin  DCl 0-24-1 11  ROl,  Revision  1, 
dated  August  14, 1995:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfomiance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  overfrequency  condition  of 
the  generator,  which  could  result  in  loss  of 
all  electrical  power  of  the  airplane, 
accomplish  the  following: 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  modify  the  AC  generator  control 
units  (GCU)  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DClO-24-111  ROl. 
Revision  1,  dated  August  14, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  McDonnell  Douglas  Service 
BulleUn  DClO-24-111  ROl,  Revision  1, 
dated  August  14. 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directoiate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
September  23, 1996. 

Issued  in  Renton,  Washington,  on  August 
9, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-20873  Filed  8-16-96;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  95-NM-241-AD;  Amendment 
39-9715;  AD  96-17-06] 

RIN2120-AA64 

Airworthiness  Directives:  Airbus  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3 10  series  airplanes,  that  requires 
repetitive  inspections  to  detect 
discrepancies  of  the  slat  universal  joint 
and  steady  bearing  assemblies,  and 
replacement  of  any  discrepant  assembly 
writh  a  new,  like  assembly.  This 
amendment  also  requires  replacement  of 
all  slat  universal  joint  and  steady 
bearing  assemblies  with  improved 
assemblies,  which  would  terminate  the 
repetitive  inspections.  This  amendment 
is  prompted  by  reports  of  broken  or 
missing  inner  races  on  the  slat  universal 
joint  and  steady  bearing  assemblies  of 
the  slat  transmission  system.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  cracking  of  the 
inner  race,  which  could  cause  it  to  break 
off  and,  consequently,  allow  the  slat 
universal  joint  and  steady  bearing 
assemblies  to  become  worn;  this 
situation  could  result  in  failure  of  the 
shaft  of  the  slat  transmission  system, 
and  subsequent  uncommanded 
movement  of  the  associated  slat. 
DATES:  Effective  September  23,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
23,  1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A310  series  airplanes  was 
pubhshed  in  the  Federal  Register  on 
May  8,  1996  (61  FR  20762).  That  action 
proposed  to  require  repetitive  visual 
inspections  to  detect  discrepancies  of 
the  slat  universal  joint  and  steady 
bearing  assembUes,  and  replacement  of 
any  discrepant  assembly  wnth  a  new. 
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like  assembly.  That  action  also  proposed 
to  require  replacement  of  all  slat 
universal  joint  and  steady  bearing 
assemblies  with  new  assemblies,  which 
would  constitute  terminating  action  for 
the  repetitive  inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  mcluding  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  26  Airbus 
Model  A310  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  5  work 
hours  per  airplane  to  accompUsh  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $7,800,  or  $300  per 
airplane,  per  inspection. 

It  will  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$48,108  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $1,264,848,  or  $48,648 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
im[)act.  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:         , 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-17-06  Airbus  Industrie:  Amendment  39- 
9715.  Docket  95-NM-241-AD. 
Applicability:  Model  A310  series  airplanes, 
on  which  Airbus  Modification  6022  or  6485 
has  not  been  installed;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  shaft  of  the  slat 
transmission  system,  amd  subsequent 
uncommanded  movement  of  the  associated 
slat,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  2,000 
landings  or  500  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  visual  inspection  to  detect 
discrepancies  of  the  slat  universal  joint  and 
steady  bearing  assemblies,  in  accordance 


with  Airbus  Service  Bulletin  A310-27-2040. 
Revision  2,  dated  January  5.  1995. 

Note  2:  .Airbus  Service  Bulletin  A310-27- 
2040  inadvertently  references  LUCAS/ 
LIEBHERR  Service  Bulletin  551A-27-6010  as 
the  appropriate  source  for  accomplishing  the 
inspection  LUCAS/LIEBHERR  Service 
Bulletin  551A-27-610  is  the  appropriate 
source  of  information. 

(1)  If  no  discrepancy  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  landings. 

(2)  If  any  discrepancy  is  detected  and  the 
groove  depth  on  the  shaft  is  greater  than  or 
equal  to  1  mm  (0.04  in.),  prior  to  further 
flight,  replace  the  discrepant  bearing 
assembly  with  a  new,  like  assembly,  in 
accordance  with  the  service  bulletin.  After 
replacement,  repeat  the  visual  insp)ection 
thereafter  at  intervals  not  to  exceed  2.000 
landings. 

(3)  If  any  discrepancy  is  detected  and  the 
groove  depth  on  the  shaft  is  less  than  1  nun 
(0.04  in.),  prior  to  50  landings  after 
accomplishing  the  initial  inspection,  replace 
the  discrepant  bearing  assembly  with  a  new, 
like  assembly,  in  accordance  with  the  service 
bulletin  .-Kfter  the  replacement,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  2.000  landings. 

(b)  Within  5  years  after  the  effective  date  • 
of  this  AD.  replace  the  slat  universal  joint 
and  steady  bearing  assemblies  with  new 
assemblies,  in  accordance  with  LUCAS/ 
LIEBHERR  Service  Bulletin  523-27-M523-1, 
dated  April  25.  1986  .Accomplishment  of  the 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A310-27-2040, 
Revision  2,  dated  Januarv  5,  1995,  and 
LUCAS/LIEBHERR  Service  Bulletin  523-27- 
M523-1.  dated  April  25,  1986.  This 
incorfKDration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
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Register,  800  North  Capitol  Street,  NfW.,  suite 
700.  Washington.  DC. 

(fi  This  amendment  becomes  effective  on 
Sepiamber  23.  1996 

Issued  in  Renton,  Washington,  on  August 
9, 1996. 

Darrell  M.  Pederson. 

Acung  Manager.  Transporf  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  96-21 871  Filed  &-16-96:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-NM-11S-.AD;  Amendment 
39-8716;  AD  96-17-07] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Mode)  DC-8  Series  Airplanes 
Equipped  With  Swivel-Type  Bogie 
Beams  on  the  Main  Landing  Gears 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
that  requires  an  inspection  to  detect 
cracking  of  the  swivel  bogie  beam  lugs, 
and  repair,  if  necessarv-  For  airplanes 
on  which  no  cracking  is  found,  this 
amendment  also  requires  an  inspection 
to  detect  corrosion  of  the  swivel  pin  lug 
surfaces  and  bores,  and  modification  of 
the  forward  bogie  beams  This 
amendment  is  prompted  hv  reports 
indicating  that  swivel  pin  lugs  of  the 
main  landing  gear  (MLG)  have  failed 
due  to  cracks  resulting  from  stress 
corrosion  The  actions  specified  bv  this 
AD  are  intended  to  prevent  such  stress 
corrosion,  which  could  result  in  failure 
of  the  swivel-type  bogie  beam  of  the 
MLG;  this  condition  could  result  in 
collapse  of  the  MLG  during  landing. 
DATES:  Effective  September  23.  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
23, 1996 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lmd  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 


.\ngeles  Aircraft  Certification  Office 
(ACO),  3960  Paramount  Boulevard, 
Lakewood,  California;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  WV  ,  suite  :'00,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Lee,  Aerospace  Enijineer,  Airframe 
Branch,  ANM-120L,  F.AA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard.  Lakewood, 
California  90712;  telephone  (310)  627- 
5325;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
.\\  lation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-S  series  airplanes 
was  published  m  the  Federal  Register 
as  a  supplemental  notice  of  proposed 
rulemaking  on  November  1. 1995  (60  FR 
55496).  That  action  proposed  to  require 
a  magnetic  particle  inspection  to  detect 
cracking  of  the  swivel  bogie  beam  lugs, 
and  repair,  if  necessary.  For  airplanes 
on  which  no  cracking  is  found  during 
the  magnetic  particle  inspection,  that 
action  also  proposed  to  require  a  visual 
inspection  to  detect  corrosion  of  the 
swivel  pin  lug  surfaces  and  bores,  and 
modification  of  the  forward  bogie 
beams. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Revise  Proposed 
Compliance  Times 

The  commenter  states  that  the  actions 
described  in  McDonnell  Douglas  S.B. 
32-182  (the  service  information 
referenced  in  the  proposed  rule)  should 
be  accomplished  at  gear  overhaul. 

The  FAA  infers  that  the  commenter 
requests  the  compliance  times  be 
revised  to  reflect  the  intervals  for  gear 
overhaul.  The  FAA  does  not  concur  that 
the  compUance  times  need  to  be  revised 
in  this  AD.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation  as  to  an  appropriate 
compliance  time,  but  the  degree  of 
urgency  associated  with  ad(£essing  the 
subject  unsafe  condition,  and  the 
intervals  for  gear  overhaul  of  the 
majority  of  affected  operators.  In 
addition,  paragraph  (a)(2)  of  the  AD 
provides  a  grace  period  for  those 
operators  that  may  have  accomplished  a 
gear  overhaul  just  prior  to  the  effective 
date  of  this  AD,  or  that  may  be  required 
to  accomplish  such  an  overhaul  soon 
after  this  AD  becomes  effective. 
However,  under  the  provisions  of 
paragraph  (e)  of  the  final  rule,  the  FAA 


may  approve  requests  for  adjustments  to 
the  compliance  time  if  data  are 
submitted  to  substantiate  that  an 
adjustment  would  provide  an  acceptable 
level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  148 
McDonnell  Douglas  Model  DC-8  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
97  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  83  work  hours  per 
airplane  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these  . 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$483,060,  or  $4,980  per  airplane. 

The  cost  impact  figuire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantia!  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  TTierefore.  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory* 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.-\dministration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  19!  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

96-17-07  McDonnell  Douglas:  Amendment 

3^9716  Dfx.ket  95-NM-115-AD. 

Appiicahilitv  Model  DC-8  aiqplanes 
equipped  with  main  landing  gears  having 
swivel  type  bogie  beams  on  which  the  swivel 
pin  lugs  have  not  been  nickel  plated, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
rejjaired  so  that  the  pierfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propKDsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  swivel-type  bogie 
tieam  of  the  main  landing  gear  (MLG)  due  to 
stress  corrosion,  which  could  result  in 
collapse  of  the  MLG  during  landing, 
accomplish  the  following: 

(a)  Perform  a  one-time  magnetic  particle 
insp)ection  to  detect  cracking  of  the  swivel 
bogie  beam  lugs,  in  accordance  with 
McDonnell  Douglas  DC-fl  Service  Bulletin 
32-182.  dated  January  20, 1995;  McDonnell 
Douglas  Service  Bulletin  DC8-32-182  ROl, 
Revision  1,  dated  July  21. 1995.  or  Revision 
02.  dated  August  30, 1995;  at  the  later  of  the 
times  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  thi«  AD. 

(1)  Prior  to  the  accumulation  of  11,600 
total  flight  hours,  or  within  10  years  since  the 
installation  of  the  forward  bogie  beam  of  the 
MLG.  whichever  occurs  first. 

(2)  Prior  to  the  accumulation  of  2,000  flight 
hours,  or  2  years  after  the  effective  date  of 
this  AD.  whichever  occurs  first. 


(b)  If  no  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  perform  a  visual 
inspection  to  detect  corrosion  in  the  swivel 
pin  lug  surfeces  and  bores,  in  accordance 
with  McDonnell  Douglas  DC-8  Service 
Bulletin  32-182,  dated  lanuary  20. 1995:  or 
McDonnell  Douglas  Service  Bulletin  DC8- 
32-182  ROl.  Revision  1,  dated  July  21, 1995, 
or  Revision  02,  dated  August  30, 1995. 

Note  2:  Particular  attention  should  be  paid 
to  the  lubrication  of  the  swivel  pin  lug  arid 
the  lower  swivel  pin  bushing  during  regular 
normal  maintenance. 

(1)  If  no  corrosion  is  detected,  prior  to 
further  flight,  accomplish  paragraph  (b)(l)(i), 
(b)(l)(ii).  (b)(l)(iu),  or  (b)(l)(iv)  of  this  AD.  as 
applicable,  in  accordance  with  the  service 
bulletin. 

(i)  For  Group  I  airplanes  on  which  the 
forward  bogie  beam  has  not  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  sjjecified  (for 
Group  I  airplanes)  as  Condition  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(ii)  For  Group  I  airplanes  on  which  the 
forward  bogie  beam  has  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  I  airplanes)  as  Condition  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(iii)  For  Group  II  airplanes  on  which  the 
forward  bogie  beam  has  not  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  II  airplanes)  as  Condition  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(iv)  For  Group  II  airplanes  on  which  the 
forward  bogie  beam  has  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  II  airplanes)  as  Condition  2  of  the 
AccompUshment  Instructions  of  the  service 
bulletin. 

(2)  If  any  corrosion  is  detected,  prior  to 
further  fUght,  accomplish  paragraph  (b)(2)(i), 
(b)(2)(ii).(b)(2)(lii).or(b)(2)(iv),as 
applicable,  in  accordance  with  the  service 
bulletin. 

(i)  For  Group  I  airplanes  on  which  the 
forward  bogie  beam  has  not  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  I  airplanes)  as  Condition  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate. 

(ii)  For  Group  1  airplanes  on  which  the 
forward-bogie  beam  has  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  I  airplanes)  as  Condition  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 


(iii)  For  Group  II  airplanes  on  which  the 
forward  bogie  beam  has  not  b)een  modified 
previously:  Modify  the  forward  txjgie  t)eara 
in  accordance  with  the  actions  specified  (for 
Group  II  airplanes)  as  Condition  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  .Angeles  AGO. 

(iv)  For  Group  I!  airplanes  on  which  the 
forward  bogie  beam  has  been  modified 
previously;  Modify  the  forward  bogie  tieam 
in  accordance  with  the  actions  specified  (for 
Group  II  airplanes)  as  Condition  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

(c)  If  any  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  ACQ. 

(d)  As  of  the  effective  date  of  this  AD,  no 
forward  bogie  beam  swivel  pin  lug  shall  be 
installed  on  any  airplane,  unless  that  swivel 
pin  lug  has  been  modified  in  accordance 
with  McDonnell  Douglas  DC-8  Service 
Bulletin  32-182.  dated  January  20  1995;  or 
McDonnell  Douglas  Service  Bulletin  DC8- 
32-182  ROl,  Revision  1.  dated  July  21,  1995, 
or  Revision  02,  dated  August  30,  1995. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  maybe 
used  if  approved  by  the  Manager,  Los 
Angeles  ACQ  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Ttie  inspections  and  modification  shall 
be  done  in  accordance  with  McDonnell 
Douglas  DC-8  Service  Bulletin  32-182.  dated 
January  20,  1995;  McDonnell  Douglas  DC-8 
Service  Bulletin  IX:8-32-182  ROl,  Revision 
1,  dated  July  21.  1995:  or  McDonnell  Douglas 
DC-8  Service  Bulletin  DC8-32-182  R02, 
Revision  02.  dated  August  30,  1995.  This 
incorpMDration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration.  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
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Paramount  Boulevard,  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
September  23, 1996. 

Issued  in  Renton,  Washington,  on  August 
9, 1996. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-20870  Filed  8-16-96;  8:45  am) 

BILUNO  CODE  4910-13-P 


14CFRPart39 

[Docket  No.  96-ANE-19;  Amendment  3&- 
9714;  AD  96-1  &-061 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  docimient  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
96-15-06  that  wras  sent  previously  to^ll 
known  U.S.  owTiers  and  operators  of 
Pratt  &  Whitney  (PW)  JT8I>-200  series 
turbofan  engines  by  individual  letters. 
This  AD  requires,  prior  to  further  flight, 
removal  from  service  all  affected  fan 
hubs,  identified  by  serial  number,  and 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  a  report  of 
an  accident  involving  an  uncontained 
failure  of  a  stage  1  fan  hub.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  initiation  and  propagation 
of  a  fatigue  crack,  fracture  of  the  fan 
hub,  uncontained  engine  failure,  and 
damage  to  the  aircraft. 
DATES:  Effective  September  3,  1996,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  96-15-06, 
issued  on  July  16,  1996,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  18,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention-  Rules  Docket  No. 
96-ANE-19,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address:  "epd- 


adcomments@mail.hq.faa.gov".  All 
comments  must  contain  the  Docket  No. 
in  the  subject  line  of  the  comment. 
FOR  FURTHER  INFORMATKJH  CONTACT: 
Robert  E.  Guyotte,  Manager,  Engine 
Certification  Branch,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299:  telephone  (617)  238-7142,  fax 
(617) 238-7199. 

SUPPLEMENTARY  INFORMATION:  On  July 
16,  1996,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  96- 
15-06,  applicable  to  Pratt  &  Whitney 
(PW)  JT8r>-200  series  engines,  which 
requires,  prior  to  further  flight,  removal 
from  service  all  affected  fan  hubs, 
identified  by  serial  number,  and 
replacement  with  serviceable  parts.  That 
action  was  prompted  by  a  report  of  an 
accident  involving  an  uncontained 
failure  of  a  stage  1  fan  hub.  A  fan  hub 
failure  poses  a  serious  threat  to  safety  of 
flight  due  to  the  possibility  of  high 
energy  engine  fragments  penetrating  the 
aircraft  fuselage.  The  reported  fan  hub 
failure  resulted  from  a  fatigue  crack  that 
originated  in  a  tie  bolt  hole.  The  fatigue 
crack  initiated  from  mechanical  surface 
damage  produced  during  machining  of 
the  tie  bolt  holes,  and  propagated  in  a 
low  cycle  fatigue  mode  due  to  normal 
engine  start-stop  cycles.  The 
manufacturing  records  indicate  that  a 
surface  anomaly  was  observed  in  a  tie 
bolt  hole  during  the  Blue  Etch  Anodize 
inspection  which  was  determined  to  be 
acceptable.  The  manufacturing  records 
indicate  that  six  other  hubs  with  similar 
anomalies  in  the  tie  bolt  holes  were 
installed  on  engines  in  revenue  service. 
The  FAA  has  determined  that  all  hubs 
that  exhibited  surface  anomalies  during 
inspection  of  the  typ>e  observed  on  the 
accident  hub  are  not  acceptable  and 
must  be  removed  from  service,  and 
replaced  with  a  serviceable  part  prior  to 
further  flight.  This  condition,  if  not 
corrected,  could  result  in  the  initiation 
and  propagation  of  a  fatigue  crack, 
fracture  of  the  fan  hub,  uncontained 
engine  failure,  and  damage  to  the 
aircraft. 

The  FAA  is  continuing  the 
investigation  and  based  on  investigative 
findings,  further  rulemaking  action  may 
be  required. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  96-15-06 
to  prevent  fracture  of  the  fan  hub, 
uncontained  engine  failure,  and  damage 
to  the  aircraft.  The  AD  requires,  prior  to 
further  flight,  removal  from  service  all 
affected  fan  hubs.  Part  Number  (P/N) 
5000501-01,  identified  by  any  of  the 


followdng  Serial  Numbers:  T50693, 
T50823,  T50827,  R32926,  R32960, 
P66756,  and  replacement  with 
serviceable  parts.  The  FAA  determined 
this  compliance  time  based  on  the 
potential  severity  of  the  aircraft  hazard 
in  the  event  of  a  fan  hub  failure,  in 
conjunction  with  evidence  of  tie  bolt 
hole  surface  anomalies  during 
manufacturing  inspection. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  July  16, 1996.  to  all 
knowrn  U.S.  owners  and  operators  of  PW 
JT8E>-200  series  turbofan  engines.  TTiese 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  Section 
39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  96-ANE-19."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
It  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  F.A\  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Exec;utive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  mav  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  .Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g],  40113,  44701. 

§39.13    [Amended] 

2.  Section  3S.  13  is  amended  by 
adding  the  following  new  airworthiness 
directive 

96-15-06  Pratt  &  Whitney:  Amendment  39- 
9714  Docicet  96-.A..\E-19. 

Applicability •  Pratt  *  Whitney  (PW)  JTSD- 
200  senes  turbofan  engines  incorporating 
affected  first  stage  fan  hubs,  Part  Number  (?/ 
N)  5000501-01    identified  by  any  of  the 
following  Serial  Numbers;  T50693,  T50823, 
T50a27.  R32926,  R32960.  P66756. 

These  engines  are  installed  on  but  not 
limited  to  McDonnell  Douglas  MD-80  series 
aircraft 


Note:  This  airworthiness  directive  (AD) 
apphes  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  initiation  and  propagation 
of  a  fatigue  crack,  fracture  of  the  fan  hub, 
uncontained  engine  fiailure,  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Prior  to  further  flight,  remove  from 
service  all  affected  first  stage  fen  hubs,  P/N 
5000501-01,  identified  by  Serial  Numbers 
listed  in  the  applicability  paragraph  of  this 
AD,  and  replace  with  serviceable  parts. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  compliance  time  that  provides 
an  acceptable  level  of  safety  may  be  used  if 
approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Princifwl  Maintenance  lns{>ector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  firom  the  Engine 
Certification  Office. 

(c)  This  amendment  becomes  effective 
September  3, 1996.  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
96-15-06,  issued  July  16. 1996,  which 
contained  the  requirements  of  this 
amendment 

Issued  in  Burlington.  Massachusetts,  on 
August  7,  1996. 

Jay  J.  Pardee. 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc  96-21033  Piled  8-16-96;  8:45  am] 

BILUNa  COOe  4»1ft-13-P 


14  CFR  Part  39 

[Docket  No.  96-ANE-21;  Amendment  39- 
9709,  AD9ft-17-01] 

RIN  2120-AA64 

Airworthiness  Directives;  AlliedSignal 
Inc.  Model  T5313B  Turboshaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  AlliedSignal  Inc.  (formerly 
Textron  Lycoming)  Model  T5313B 
turboshaft  engines.  This  action 
supersedes  priority  letter  AD  96-15-07 
that  currently  requires,  prior  to  further 
flight,  removal  from  service  of  all 
suspect  second  stage  power  turbine 
disks,  identified  by  serial  number,  and 
replacement  with  serviceable  parts.  This 
action  corrects  an  incorrect  second  stage 
power  turbine  disk  serial  number.  This 
amendment  is  prompted  by  report  of  a 
typographical  error  in  the  serial  number 
listing.  The  actions  specified  by  this  AD 
are  intended  to  prevent  possible  failure 
of  a  second  stage  power  turbine  disk, 
uncontained  engine  failure,  and  damage 
to  aircraft 
DATES:  Effective  September  9,  1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  18,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.A.A).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-21,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address:  "epd- 
adcomments@mail.hq.faa.gov",  .\11 
comments  must  contain  the  Docket  No. 
in  the  subject  line  of  the  comment 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7148, 
fax  (617)  238-7199, 
SUPPLEMENTARY  INFORMATION:  On  July 
16.  1996,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  96— 
15-07,  applicable  to  AlUedSignal  Inc. 
(formerly  Textron  Lycoming]  Model 
T5313B  turboshaft  engines,  which 
requires  prior  to  further  flight,  removal 
from  service  of  all  suspect  second  stage 
power  turbine  disks,  identified  by  serial 
number,  and  replacement  with 
serviceable  parts.  That  action  was 
prompted  by  a  report  that  surplus 
military  second  stage  power  turbine 
disks.  Part  Number  (P/N)  1-140-272- 
04,  were  used  on  civil  aircraft.  These 
disks  were  manufactured  by  a  military 
parts  supplier  outside  of  a  Federal 
Aviation  Administration  (FAA)- 
approved  manufacturing  quality  system. 
When  compared  to  parts  manufactured 
for  civil  use,  parts  manufactured  for 
military  service  may  undergo  different 
manufacturing  procedures,  and  receive 
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different  quality  control  inspections, 
that  are  not  approved  bv  the  FAA.  After 
a  revieu'  of  some  disk  records,  the  FAA 
cannot  determine  whether  the  suspect 
disks  conform  with  the  FAA-approved 
type  design  for  similar  disks  used  in 
civil  aircraft  engines.  Therefore,  the 
suspect  disks  are  currently  not 
airworthy  for  use  in  civil  engines,  and 
must  be  removed  from  service.  Twelve 
disks  were  subsequently  installed  in 
civil  engines,  four  of  these  disks  are 
currently  in  service.  Although  the  FAA 
has  not  received  any  reports  of  suspect 
disk  failures  to  date,  it  is  unknown 
whether  the  suspect  disks  provide  an 
acceptable  level  of  .safety  for  any  period 
of  operation.  This  condition,  if  not 
corrected,  could  result  in  possible 
failure  of  a  second  stage  power  turbine 
disk,  uncontained  engine  failure,  and 
damage  to  aircraft. 

Since  the  issuance  of  that  priority 
letter  AD,  the  FAA  received  a  report  of 
a  typographical  error  in  the  serial 
number  listing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  96-15-07  to  correct  an 
incorrect  second  stage  power  turbine 
disk  serial  number. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  vmtten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory .  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
v«ll  be  filed  in  the  Rules  Docket. 

Commenters  wdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-21."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  irom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

-Authority:  49  U.S.C.  106(g).  40113.  44701. 


f  39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-17-01    AlliedSignal  Inc.:  Amendment 
39-9709  Docket  No.  9&-ANE-21. 
Supersedes  AD  96-15-07. 

Applicability:  AlliedSignal  Inc.,  (fbnnerly 
Textron  Lycoming)  Model  T531 3B  turboshaft 
engines,  incorj>orating  susf)ect  second  stage 
power  turbine  disks.  Part  Number  (P/N)  1- 
140-272-04.  identified  by  any  of  the 
following  Serial  Numbers:  SC05903/32891- 
451,  SC09442/32891-476,  SC09685/32891- 
623.  SC09723/32891-654,  SC09743/32891- 
437.  SC09759/32891-634.  SC09755/32891- 
637,  SC09779/32891-682,  SC09908/32891- 
657.  SClOlOO/32891-649.  SC10267/32891- 
573.  SC10269/32891-471. 

These  engines  are  installed  on  but  not 
limited  to  Bell  Helicopter  Textron  205A-1 
series  rotorcraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions'to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  failure  of  a  second 
stage  power  turbine  disk,  uncontained  engine 
failure,  and  damage  to  aircraft,  adcomplish 
the  following: 

(a)  Prior  to  further  flight,  remove  from 
service  all  suspect  second  stage  power 
turbine  disks.  P/N  1-140-272-04,  identified 
by  Serial  Numbers  listed  in  the  applicability 
paragraph  of  this  AD,  and  replace  with 
serviceable  parts. 

(b)  An  alternative  method  of  compliance 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager, 
Engine  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  This  amendment  supersedes  priority 
letter  AD  96-15-07,  issued  luly  16.  1996. 

(d)  This  amendment  becomes  effective  on 
September  9. 1996. 
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Issued  in  Burlington,  Massachusetts,  on 
August  6.  T)96. 

[ay  |.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  96-21034  Filed  8-16-96;  8:45  am) 

BILLING  CODE  4910-13-P 


14CFRPart71 

[Airspace  Docket  No.  96-ANE^3] 

Establishment  of  Class  E  Airspace: 
Dexter,  ME 

agency:  Federal  Aviation 
\iiministration  (FAA).  IXJT. 
ACTION:  Direct  final  rule;  request  for 

<  omments. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Dexter,  ME  (KlBO)  to 
provide  for  adequate  controlled  airspace 
for  those  aircraft  using  the  new  GPS 
RWY  34  Instrument  Approach 
Procedure  to  Dexter  Regional  Airport. 
DATES:  Effective  0901  UTC,  October  10, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  18,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Operations 
Branch,  ANE-530,  Federal  Aviation 
Administration,  Docket  No.  96-ANE- 
23,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7530;  fax  (617)  238-7596. 
Comments  may  also  be  submitted 
electronically  to  the  following  Internet 
address:  "neairspace- 
comments@riail.hq.faa.gov*' Comments 
must  indicate  Docket  No.  96-ANE-23  in 
the  subject  line. 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  New  England  Region, 
ANE-7,  Room  401,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7050;  fax 
(617) 238-7055. 

An  informal  docket  may  be  examined 
during  normal  business  hours  in  the  Air 
Traffic  Division,  Room  408,  by 
contacting  the  Manager,  Operations 
Branch  at  the  first  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  ,\.  bellabona,  Operations  Branch, 
ANE-530.6,  12  New  England  Executive 
Park,  Burlington.  MA  01803-5299; 
telephone  (617)  238-7536;  fax  (617) 
238-7596. 
SUPPLEMENTARY  INFORMATION: 

.\  lu'vv  ^ta.ndard  Instrument  Approach 
Procedure  to  Dexter  Regional  Airport, 
the  GPS  RWY  34  approach,  requires  the 
establishment  of  Class  E  airspace 
extending  upward  from  700  feet  above 


the  surface  in  the  vicinity  of  Dexter.  ME. 
This  action  provides  adequate 
controlled  airspace  for  those  aircraft 
using  the  new  GPS  RWY  34  instrument 
approach.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  above  the  siu-face  of  the     • 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9C,  dated  August  17, 
1995,  and  effective  September  16, 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  this 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docimient 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  Communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 


determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environn-ientai,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ANE-23."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
only  affect  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows; 

Paragraph  6005-Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ANE  ME  E5  Dexter,  ME  [New] 

Dexter  Regional  Airport,  ME 

(I^t  45'>00'16"N.  long.  69<'14'12"W) 
That  airspace  extending  upward  from  700 

feet  above  ihe  surface  within  a  6.3-mile 

radius  of  Dexter  Regional  Airport. 

***** 

Issued  in  Burlington,  MA,  on  August  12, 
1996. 
David ).  Hurley, 

Manager,  Air  Traffic  Division.  New  England 
Region. 

[FR  Doc.  96-21093  Filed  8-16-96;  8;45  am] 

aiLUNG  CODE   49iO-13-l«l 

14  CFR  Part  71 

[Airspace  Docket  No  96-ANE-22] 

Establishment  of  Ciass  E  Airspace; 
Oxford,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Oxford,  ME  (K81B)  to 
provide  for  adequate  controlled  airspace 
for  those  aircraft  using  the  new  GPS 
RWY  33  Instrument  Approach 
Procedure  to  Oxford  County  Regional 
Airport. 

DATES:  Effective  0901  UTC,  October  10, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  18,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  to;  Manager,  Operations 
Branch,  ANE-530,  Federal  Aviation 
Administration,  Docket  No.  96-ANE- 
22, 12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7530;  fax  (617)  238-7596. 
Comments  may  also  be  submitted 
electronically  to  the  following  Internet 
address:  "neairspace- 


comments@mail.hq.faa.gov"  Comments 
must  indicate  Docket  No.  96-ANE-22  in 
the  subject  line. 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Coimsel,  New  England  Region, 
ANE-7,  Room  401,  12  New  England 
Executive  Park,  BurUngton,  MA  01803- 
5299;  telephone  (617)  238-7050;  fax 
(617) 238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager,  Operations 
Branch  at  the  first  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Bellabona,  Operations  Branch, 
ANE-530.6, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299; 
telephone  (617)  238-7536;  fax  (617) 
238-7596. 

SUPPLEMENTARY  INF0RMATK3N:  A  New 
Standard  Instnmient  Approach 
Procedure  to  Oxford  County  Regional 
Airport  the  GPS  RWY  33  approach, 
requires  the  establishment  of  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  in  the  vicinity  of 
Oxford,  ME.  This  action  provides 
adequate  controlled  airspace  for  those 
aircraft  using  the  new  GPS  RWY  33 
instnmient  approach.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9C 
dated  August  17, 1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the 
commentperiod,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment. 


or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
pubUshed  in  the  Federal  Register,  and  • 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamp>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  9&-ANE-22."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
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regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  vi^ill 
only  affect  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjetts  in  14  CFR  Part  71 

Airspace,  Incorporatton  by  reference. 
Navigation  (air). 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points. 
dated  August  17.  1995,  and  effective 
September  16.  1995,  is  amended  as 
follows: 

Paragraph  6005— Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Abow  the  Surface  of  the  Earth 


ANE  ME  E5  Oxford,  ME  [New] 

Oxford  County  Regional  Airport,  ME 
(Lat.  44»09'27"N.  long.  70*28'53"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  9.6-mile 

radius  of  Oxford  County  Regional  Airport; 

excluding  that  airspace  within  the  Auburn, 

ME  Class  E  airspace  area. 

***** 

Issued  in  Burlington,  MA,  on  August  12, 

1996 

David  J.  Hurley, 

Manager.  Air  Traffic  Division,  New  England 
Region. 

FRDfx    96-21092  filed  8-16-96;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSiON 

17  CFR  Parts  230,  239,  270,  and  274 

[Release  Nos.  33-7320;  IC-22135;  S7-34- 
93] 

RIN  3235-AE17 

Revisions  to  Rules  Regulating  Money 
Market  Funds 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule;  suspension  of 
compliance  date. 

StJMMARY:  The  Commission  is 
suspending  the  compliance  date  set 
forth  in  a  final  rule,  which  contains 
amendments  to  rules  and  forms  that 
govern  money  market  funds. 
EFFECTIVE  DATES:  The  effective  date  for 
the  rule  and  form  amendments 
published  on  March  28, 1996  (61  FR 
13956)  remains  June  3, 1996.  Effective 
August  19, 1996,  the  compliance  date 
with  respect  to  certain  of  the 
amendments  adopted  in  that  rule  is 
suspended.  The  Commission  will 
pubUsh  in  the  Federal  Register  a 
dociunent  notifying  the  public  of  a  new 
compliance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  S.  Riegel,  Senior  Counsel, 
Office  of  Chief  Counsel  (202)  942-0727, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  suspending  the 
compliance  date  in  connection  with 
amendments  to  rules  2a-7,  2a41-l, 
12d-3  and  31a-l  (17  CFR  270.2a-7, 
270.2a41-l,  270.12d-3  and  270.31a-ll 
under  the  Investment  Company  Act  of 
1940  [15  U.S.C.  80a-l.  et  seq.]  (the 
"March  Amendments").'  Section  V.A  of 
the.release  adopting  the  March 
Amendments  (the  "March  Release") 
provided  that  money  market  funds 
would  be  required  to  comply  with 
certain  of  the  March  Amendments  by 
October  3, 1996.2  The  Commission 
anticipates  that  it  will  be  proposing 
technical  amendments  ("Technical 
Amendments")  to  certain  of  the  March 
Amendments,  which  are  not  expected  to 
be  adopted  before  October  3, 1996. 
Therefore,  the  Commission  is 
suspending  the  October  3,  1996 
compliance  date,  and  will  establish  a 
new  compliance  date  for  the  March 


Amendments  subject  to  Section  V.A.^ 
This  new  compliance  date  will  be 
published  in  the  Federal  Register  in 
connection  with  the  adoption  of  the 
Technical  Amendments^  The 
compliance  date  with  respect  to  certain 
of  the  March  Amendments  adopted  in 
61  FR  13956  is  suspended  effective 
upon  publication  of  this  release  in  the 
Federal  Register  because  such 
suspension  "grants  or  recognizes  an 
exemption  or  relieves  a  restriction."' 

The  Commission  notes  that  Section 
V.C  of  the  March  Release  set  forth 
compliance  dates  for  certain  disclosure, 
advertising  and  reporting  requirements 
for  money  market  funds.  These 
requirements  will  not  be  affected  by  the 
Technical  Amendments.  The 
Commission  is  not  suspending  the 
compliance  dates  for  these 
requirements,  and  all  money  market 
funds  are  required  to  comply  with  these 
requirements  by  the  compliance  dates 
set  forth  in  the  March  Release. 

Dated:  August  13, 1996. 

Bv  the  Commission 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc  96-21056  Filed  8-16-96;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  203  and  221 
[Docket  No.  FR-3899-C-02] 
RIN  2502-AG55 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner;  Single  Family 
Mortgage  Insurance  Premium: 
Correction  to  Final  Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule;  Correction. 

SUMMARY:  On  July  19, 1996  (61  FR 
37798),  the  Department  published  in  the 
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'  See  Investment  Company  Act  Rel.  No.  21837 
(Mar.  21, 1996)  (61  FR  139S6  (Mar.  28, 1996)1. 


'  Money  marliet  funds  may  comply  with  any  of 
the  amendments  or  rules  adopted  in  the  March 
Release  prior  to  the  new  compliance  date.  See 
Section  V.A.  of  the  March  Release. 

*  SecUon  V.B  of  the  March  Release 
"grandfathered"  certain  securities  by  providing  that 
money  market  funds  could  continue  to  purchase 
such  securities  issued  on  or  before  June  3, 1996  (the 
"Grandfathering  Date").  The  Commission  intends  to 
publish  in  the  Federal  Register  a  new 
Grandfathering  Date  for  securities  of  the  type 
described  in  Section  V.B  of  the  March  Release. 
Such  securities  issued  prior  to  the  new 
Grandfathering  Date  may  continue  to  be  purchased 
and  held  by  money  market  funds  relying  on  the 
rule. 

'5U.S.C553(dMl). 
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Federal  Register,  a  ilnai  rule  tnat 
finalized  a  proposed  rule  published  by 
the  Department  on  January  26, 1996, 
which  proposed  many  benefits  to  the 
mortgage  lenders  that  would  reduce 
their  servicing  costs  and  the  confusion 
generated  by  adjustments  to  the  annual 
mortgage  insurance  premium  (MIP)  on 
cases  not  endorsed  within  the  first  six 
months  after  amortization.  The  purpose 
of  this  document  is  to  remove  a 
redundant  sentence  in  the  preamble  of 
the  rule  and  to  make  a  clarifying  change 
to  §203.264. 

EFFECTIVE  DATE:  Aug\ist  19   1996. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sahl,  Acting  Director,  Office  of 
Mortgage  Insurance  Accounting  and 
Servicing,  Room  2108,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Washington,  DC  20410, 
telephone  (202)  708-1046.  For 
telephone  communication,  contact 
Anne  Baird-Bridges,  Single  Family 
Insurance  Operations  Division,  at  (202) 
708-2438.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TTY 
number  (202)  708-4594.  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  corrections  are  made  to  FR 
Doc.  96-18354,  a  final  rule  on  Single 
Family  Mortgage  Insurance  Premium, 
published  in  the  Federal  Register  on 
July  19,  1996  (61  FR  37798),  as  follows: 

1.  On  page  37798,  in  the  first  column, 
the  preamble  is  corrected  by  removing 
the  third  sentence  in  paragraph  2  of  the 
SUMMARY  that  reads,  "A  new  system  is 
being  developed  (and  expected  to  be 
operational  by  Summer  1997)  which 
would  produce  a  monthly  notice  of 
premiums  due,  and  the  reconciliation 
will  be  made  monthly  by  the  lender 
when  the  premium  is  paid." 

2.  On  page  37801,  §  203.264  is 
correctly  revised  to  read  as  follows: 

§  203.264    Payment  of  periodic  MIP. 

The  mortgagee  shall  pay  each  MIP  in 
twelve  equal  monthly  installments. 
Each  monthly  installment  shall  be  due 
and  payable  to  the  Commissioner  no 
later  than  the  tenth  day  of  each  month, 
beginning  in  the  month  in  which  the 
mortgagor  is  required  to  make  the  first 
monthly  mortgage  payment.  This  will  be 
effective  for  amortization  beginning  on 
or  after  September  1, 1996. 

Dated:  August  14, 1996. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  96-21031  Filed  8-16-%;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heaith  Administration 

30  CFR  Parts  56  and  57 

Final  Policy  on  Examination  of 
Working  Places 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Final  rule;  policy. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  revising  its 
poUcy  concerning  the  examination  of 
working  places  at  all  metal  and 
nonmetal  mining  operations  to  clarify 
operators'  obligations  under  30  CFR 
56.18002  and  57.18002,  Examination  of 
Working  Places.  To  ensure  that  all 
interested  persons  are  informed  of  this 
action,  MSHA  is  publishing  the  full  text 
of  the  Program  Policy  Letter  addressing 
these  standards  in  Appendix  I  of  this 
notice.  This  policy  letter  supersedes 
MSHA's  existing  policy  regarding 
enforcement  of  these  standards. 
EFFECTIVE  DATE:  November  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodric  Breland,  Chief,  Division  of 
Safety,  Metal  and  Nonmetal  Mine  Safety 
and  Health,  703-235-8647. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirement  in  §§  56.18002  and 
57.18002  has  been  approved  by  the 
OfiRce  of  Management  and  Budget  under 
control  niunber  1219-0089. 

II.  Discussion  of  Final  Policy 

MSHA's  safety  standards  in 
§§  56.18002  and  57.18002  concerning 
examination  of  working  places  at  metal 
and  nonmetal  mines  were  first 
promulgated  as  advisory  standards  in 
July  1969  and  became  mandatory  in 
August  1979.  MSHA  issued  Program 
Policy  Letter  (PPL)  No.  P94-IV-5  on 
December  12, 1994,  clarifying  its  policy 
concerning  these  standards.  Shortly 
thereafter,  MSHA  introduced  a  new 
procedure  to  encourage  participation  in 
enforcement  policy  formulation  and 
withdrew  the  PPL  concerning 
examination  of  working  places. 
Subsequently,  the  PPL  was  revised  and 
published  in  the  Federal  Register  (60 
FR  9987)  on  February  22, 1995  and 
public  input  was  solicited.  The  Agency 
also  held  public  meetings  on  July  6  and 
7, 1995,  in  Cleveland,  Ohio;  and  July  12 
and  13, 1995,  in  Elko,  Nevada.  MSHA 
received  comments  fi^m  both  labor  and 
industry,  and  considered  these 
comments  in  the  development  of  this 
final  policy. 


The  Agency  is  now  publishing  the 
final  policy  in  the  Federal  Register  to 
ensure  that  all  interested  parties  are 
informed.  MSHA  also  will  issue  this 
policy  as  Program  Policy  Letter  No. 
P96-IV-2  and  as  an  update  to  the 
Program  Policy  Manual,  Volume  IV, 
pages  61  and  62.  The  full  text  of  this 
Program  Policy  Letter  is  published  in 
Appendix  I  of  this  notice.  This  policy 
letter  supersedes  MSHA's  existing 
poUcy  regarding  enforcement  of  these 
standards. 

Dated:  August  8. 1996. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Appendix  I — Program  Policy  Letter  No. 
P96-IV-2— 30  CFR  56.18002  and 
57.18002— Examination  of  Working 
Places 

Effective  Date:  November  18, 1996. 
Expiration  Date:  3/31/97. 

Program  Policy  Letter  No.  P96-IV-2 

From:  Vernon  R.  Gomez,  Administrator  for 
Metal  and  Nonmetal  Mine  Safety  and 
Health. 

Subject:  30  CFR  56.18002  and  57.18002— 
Examination  of  working  places. 

Scope 

This  policy  letter  applies  to  metal  and 
nonmetal  mine  operators  and  Metal  and 
Nonmetal  Mine  Safety  and  Health 
Administration  (MSHA)  enforcement 
{jersonnel. 

Purpose 

This  policy  letter  revises  MSHA's  existing 
policy  regarding  enforcement  of  its  standards 
in  Title  30,  Code  of  Federal  Regulations  (30 
CFR)  §§  56.18002  and  57.18002,  Examination 
of  working  places,  to  clarify  operators' 
obligations  under  these  standards.  MSHA 
also  is  revising  this  policy  in  MSHA's 
Program  Policy  Manual,  Volume  IV,  pages  61 
and  62. 

Mine  operators  are  resfxrosible  for 
preventing  unsafe  conditions  and  practices 
and  correcting  safety  and  health  hazards 
before  miners  become  exposed  to  them. 
MSHA  believes  that  regular  working  place 
examinations  are  fundamental  to  the 
prevention  of  accidents  in  the  mining 
industry.  MSHA  standards  in  30  CFR 
56.18002  and  57.18002  require  the  operator 
to  conduct  a  regular  examination  of  working 
areas  for  hazards.  As  a  result,  miners  will  be 
ensured  a  safer  and  more  healthful  mine 
environment. 

Policy 

30  CFR  §§  56/57.18002,  Examination  of 
working  places,  provide: 

(a)  A  competent  person  designated  by  the 
operator  shall  examine  each  working  place  at 
least  once  each  shift  for  conditions  which 
may  adversely  affect  safety  or  health.  The 
operator  shall  promptly  initiate  appropriate 
action  to  correct  such  conditions. 

(b)  A  record  that  such  examinations  were 
conducted  shall  be  kept  by  the  operator  for 
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•  psriod  of  one  year,  and  shall  be  made 
available  for  review  bv  the  Secretary  or  his 
authorized  representative. 

(c)  In  addition,  conditions  that  may  present 
an  imminent  danger  which  are  noted  by  the 
{jerson  conducting  the  examination  shall  be 
brought  to  the  immediate  attention  of  the 
operator  who  shall  withdraw  all  persons 
from  the  area  affected  (except  persons 
reCerred  to  in  section  104(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977)  until  the 
danger  is  abated. 

MSHA  intends  that  the  terms  "competent 
person"  and  "working  place, '  used  in  §§  56/ 
S7.18002(a),  be  interpreted  as  defined  in 
$$56.2  and  57.2.  Definitions. 

A  "competent  person,"  according  to 
§§  56  2  and  57.2.  is  "a  f>erson  having  abilities 
and  experience  that  fully  qualify  him  to 
perform  the  duty  to  which  he  is  assigned." 
This  definition  includes  any  person  who.  in 
the  judgment  of  the  operator,  is  fully 
qualified  to  perform  the  assigned  task.  MSHA 
does  not  require  that  a  competent  {lerson  be 
a  mine  foreman,  mine  superintendent,  or 
other  person  associated  with  mine 
management. 

The  phrase  "working  place"  is  defined  in 
30  CFR  §§  56.2  and  57.2  as:  "any  place  in  or 
about  a  mine  where  work  is  being 
performed  "  As  used  in  the  standard,  the 
phrase  applies  U)  those  locations  at  a  mine 
site  where  persons  work  during  a  shift  in  the 
mining  or  milling  processes. 

Standards  56/57. 18002(b)  require  operators 
to  keep  records  of  working  place 
examinations.  These  records  must  include: 
(1)  the  date  the  examination  was  made-,  (2) 
the  examiner's  name;  and  (3)  the  working 
places  examined.  MSHA  intends  to  allow 
opeiators  considerable  flexibility  in 
complying  with  this  provision  in  order  to 
minimize  the  paperwork  burden. 

Records  of  examinations  may  be  entered  on 
computer  data  bases  or  documents  already  in 
use.  such  as  production  sheets,  logs,  charts, 
time  cards,  or  other  format  that  is  more 
convenient  for  mine  operators. 

In  order  to  comply  with  the  record 
retention  portion  of  §§  56.18002(b)  and 
57.l8002(bl,  operators  must  retain  workplace 
examination  records  for  the  preceding  12 
months.  As  an  alternative  to  the  12-month 
retention  period,  an  ojjeralor  may  discard 
these  records  after  MSHA  has  completed  its 
next  regular  inspection  of  the  mine,  if  the 
operator  also  certifies  that  the  examinations 
have  been  made  for  the  preceding  12  months. 
Evidence  that  a  previous  shift  examination 
was  not  conducted  or  that  prompt  corrective 
action  was  not  taken  will  result  in  a  citation 
for  violation  of  §§  56.18002  and  57.18002  (a) 
or  (c).  This  evidence  may  include 
information  which  demonstrates  that  safety 
or  health  hazards  existed  prior  to  the  working 
shift  in  which  they  were  found.  Although  the 
presence  of  hazards  covered  by  other 
standards  may  indicate  a  failure  to  comply 
with  this  standard.  MSHA  does  not  intend  to 
cite  SS  56.18002  and  57.18002  automatically 
when  the  Agency  finds  an  imminent  danger 
or  a  violation  of  another  standard. 

Background 

Failure  to  conduct  working  place 
examinations  has  been  a  contributing  cause 


of  a  significant  number  of  recent  accidents 
In  the  5-year  period  from  1988-1992.  MSHA 
has  investigated  17  serious  and  fatal 
accidents  where  working  place  examinations 
were  not  conducted  or  were  inadequately 
conducted  and  were  found  to  have 
contributed  to  the  cause  of  the  accident. 

Authority 

30  CFR  $$  56.18002  and  57.18002. 

Filing  Instructions 

This  policy  letter  should  be  filed  after  the 
tab  "Program  Policy  Letters,"  located  behind 
Volume  IV  of  the  Prt)grani  Policy  Manual. 

Issuing  Office  and  Contact  Person 

Metal  and  Nonmetal  Mine  Safety  and  Health, 
Division  of  Safety,  Richard  Feehan,  703- 
235-8647 

Distribution 

Program  Policy  Manual  Holders 
Metal  and  Nonmetal  Mine  Operators 
Metal  and  Nonmetal  Independent 

Contractors 
Metal  and  Nonmetal  Special  Interest  Groups 

(FR  Doc.  96-20987  Filed  8-16-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

[VA-107-FOR] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Virginia  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
statutory  changes  contained  in  Virginia 
House  Bill  706  and  the  implementing 
regulations,  both  of  which  address 
sudden  release  of  accimiulated  water 
from  undergroimd  coal  mine  voids.  The 
amendment  is  intended  to  improve  the 
effectiveness  of  the  Virginia  program. 
EFFECTIVE  DATES:  August  19,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn.  Director.  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1941 
Neeley  Road,  Suite  201,  Compartment 
116,  Big  Stone  Gap,  Virginia  24219. 
Telephone:  (540)  523-4303. 


SUPPLEMENTARY  INFORMATION: 

!  Background  on  the  Virginia  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Virginia  Program 

On  December  15.  1981 ,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program 
including  the  Secretarv's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15,  1981,  Federal  Register 
(46  FR  61085-61 115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  946.11,  946.12. 
946.13,  946.15.  and  946.16. 

II.  Submission  of  the  Amendment 

By  letter  dated  April  17,  1996 
(Administrative  Record  No  VA-876), 
Virginia  submitted  amendments  to 
§45.1-243  of  the  Code  of  Virginia 
contained  in  Virginia  House  Bill  706. 
and  concerning  the  sudden  release  of 
accumulated  water  from  underground 
coal  mine  voids.  Virginia  also  submitted 
the  proposed  implementing  regulations 
at  §480-03-19.784.14  concerning 
hydrologic  information  for  reclamation 
and  operations  plans,  and  §  480-03- 
19.817.41  concerning  performance 
standards  for  hydrologic  balance 
protection. 

The  proposed  amendment  was 
published  in  the  May  3,  1996.  Federal 
Register  (61  VR  19885).  and  in  the  same 
notice,  OSM  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  June  3. 
1996. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Virginia  program. 

The  amendments  proposed  by 
Virginia  are  as  follows: 

1.  §45.1-243  of  the  Code  of  Virginia 
is  amended  by  adding  a  new  subsection 
to  read  as  follows: 

B.  The  Directors  regulations  shall 
require  that  permit  applicants  submit 
hydrologic  reclamation  plans  that 
include  measures  that  will  be  utilized  to 
prevent  the  sudden  release  of 
accumulated  water  from  underground 
workings. 

2.  §  480-03-19.784. 14(g)  of  the 
Virginia  regulations  is  amended  to  add 
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the  requirement  that  the  hydrologic 
reclamation  plan  shall  also  include 
identification  of  the  measures  to  be 
taken  to  prevent  the  sudden  release  of 
accumulated  water  from  the 
underground  workings. 

3.  §480-03-19.81 7.41  (i)  is  amended 
by  adding  new  subparagraph  (3)  to  read 
as  follows: 

(i)(3)  Except  where  surface  entries  and 
accesses  to  underground  workings  are 
located  pursuant  to  (i)(l)  of  this  Section, 
an  unmined  barrier  of  coal  shall  be  left 
in  place  where  the  coal  seam  dips 
toward  the  land  surface.  The  unmined 
barrier  and  associated  overburden  shall 
be  designed  to  prevent  the  sudden 
release  of  water  that  may  accumulate  in 
the  underground  workings. 

(i)(3)(i)  The  applicant  may 
demonstrate  the  appropriate  barrier 
width  and  overburden  height  by  either: 

(A)  providing  a  site  specific  design, 
certified  by  a  qualified  registered 
professional  engineer,  which  considers 
the  overburden  and  barrier 
characteristics;  or 

(B)  providing  the  greater  barrier  width 
necessary  for  a  minimum  of  100  feet  of 
vertical  overburden  or  for  an  unmined 
horizontal  barrier  calculated  by  the 
formula:  W=50+H,  when  W  is  the 
minimum  width  in  feet  and  H  is  the 
calculated  hydrostatic  head  in  feet. 

(i)(3){ii)  Exception  to  the  barrier 
requirement  may  be  approved  provided 
the  Division  finds,  based  upon  the 
geologic  and  hydrologic  conditions,  an 
accumulation  of  water  in  the 
underground  workings  cannot 
reasonably  be  expected  to  occur  or  other 
measures  taken  by  the  applicant  are 
adequate  to  prevent  the  accumujation  of 
water. 

There  are  no  Federal  counterparts  to 
the  Virginia  amendments.  The  Director 
finds,  however,  that  the  amendments 
are  reasonable,  and  not  inconsistent 
with  SMCRA  and  the  Federal 
regulations.  The  Virginia  amendments 
are  technically  sound,  and  will  add  an 
increased  measure  of  protection  from 
the  hazards  of  sudden  releases  of 
accumulated  water  from  underground 
workings. 

rV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17{h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Department 
of  Agriculture,  Natural  Resources 
Conservation  Service  responded  and 
recommended  that  the  amendments  be 
accepted.  The  U.S.  Fish  and  Wildlife 
Service  responded  and  stated  that  the 


proposed  regulator}'  changes  are  not 
likely  to  adversely  affect  threatened  or 
endangered  species  or  critical  habitats. 
The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration 
(MSHA)  responded  and  stated  that  it 
may  be  usehil  for  the  State  to  develop 
the  criteria  that  would  be  employed  to 
measure  the  phrase  "cannot  reasonably 
be  expected"  that  appears  at  proposed 
§480-O3-19.817.41(i)(3)(ii).  The 
provision  provides  for  an  exception  to 
the  barrier  width  requirement  of  (i)(3)(i) 
when  site  specific  conditions  indicate 
there  will  be  no  accumulation  of  water. 
In  response  to  the  MSHA  comment,  the 
Division  of  Mines,  Minerals  and  Energy 
(DMME)  said  that  it  chose  not  to  sp>ecify 
in  the  proposed  amendment  each 
circumstance  an  applicant  may  be  able 
to  demonstrate  that  water  "cannot 
reasonably  be  expected"  to  accuimulate 
within  the  abandoned  mine  voids. 
DMME  stated  that  it  intends  to  depend  . 
upon  conservative  scientific  principles 
in  evaluating  each  case  specific 
demonstration.  DMME  intends  to 
consider  the  availabiUty/proximity  of 
water  to  the  underground  voids  as  well 
as  the  geohydrologic  parameters  that 
may  affect  the  ability  of  the  voids  to 
hold  such  waters  under  head.  In 
response,  the  Director  believes  the 
DMME  approach  to  be  reasonable  and 
has  determined  in  the  Finding  above, 
that  the  proposed  amendments  are  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

Public  Comments 

A  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  May  3,  1996, 
Federal  Register  (61  FT?  19885).  The 
comment  period  closed  on  June  3,  1996. 
No  comments  were  received  and  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  hearing  so  no 
hearing  was  held. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.1 7(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.1 7{h){ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA.  EPA  responded 
on  June  20, 1996  (Administrative 
Record  No,  VA-891)  and  stated  that  the 


amendment  is  in  compliance  with  the 
Clean  Water  Act  and  offered  no 
additional  comments. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Virginia's 
amendment  concerning  sudden  release 
of  accumulated  water  from  underground 
coal  mine  voids  as  submitted  by 
Virginia  on  April  17, 1996. 

The  Federal  regulations  at  30  CFR 
Part  946  codifying  decisions  concerning 
the  Virginia  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  sucli 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h){10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determined  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  |30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National     , 
Envirormiental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 
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Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collections  requirements 
that  require  approval  bv  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseql 

Regulaton-  Flexibilitv  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  er  seq.}.  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
.Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  govenimental  entity  or  the 
private  sector 

List  of  Subjects  in  30  CFR  Part  946 

[ntergovemmetai  relations,  Surface 
mining.  Underground  mining. 

Dated   luly  30,  1996. 
Allen  D.  Klein. 

Regional  Director.  Appalachian  Regional 

Coordinating  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VH, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1  The  authonty  citation  for  part  946 
continues  to  read  as  follows: 

.Authority:  30  U.S.C.  1201  et  seq. 

2  In  §  946  15.  paragraph  (kk)  is  added 

to  read  as  follows. 

§946.15    Approval  of  regulatory  program 

amendments 

•         •         •         »         » 

(kk)  The  amendment  to  the  Virginia 
program  concerning  the  sudden  release 
of  accumulated  water  from  underground 
coal  mine  voids  as  submitted  to  OSM  on 
April  17,  1996.  is  approved  effective 
August  19,  1996 

[FR  Doc.  96-21083  Filed  8-16-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  - 

(OocKetNo  960620162-6014-02] 

RIN065i-AA:'5 

Miscellaneous  Changes  in  Patent 
Practice 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  in  patent  cases  to  implement  a 
number  of  miscellaneous  changes 
proposed  in  the  rulemaking  entitled 
"Changes  to  Implement  18-Month 
Publication  of  Patent  Applications" 
(Notice  of  Proposed  Rulemaking), 
published  in  the  Federal  Register  at  60 
FR  42352  (August  15,  1995),  and  m  the 
Patent  and  Trademark  Office  Official 
Gazette  1177  Off.  Gaz.  Pat.  Office  61 
(August  15, 1995),  that  are  not  directly 
related  to  the  18-month  publication  of 
patent  applications.  While  the  proposed 
rule  changes  in  thw  Notice  of  Proposed 
Rulemaking  were  designed  primarily  to 
implement  the  changes  in  practice 
related  to  the  publication  of  patent 
appUcations  provided  for  in  H.R.  1733, 
these  miscellaneous  proposed  changes 
clarify  current  rules  of  practice,  vsdthout 
regard  to  the  publication  of  patent 
applications. 

DATES:  Effective  Date:  September  23, 
1996. 

Applicability  Date:  Sections  1.52  (a) 
and  (b).  1.58, 1.72  (b),  1.75  (g),  (h)  and 
(i).  1.77, 1.84  (c),  (f),  (g)  and  (x).  1.96, 
1.154,  and  1.163  of  37  CFR  apply  to 
applications  filed  on  or  after  September 
23, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  G.  Kunin  by  telephone  at  (703) 
305-8850,  by  facsimile  at  (703)  305- 
8825,  by  electronic  mail  at 
rbahi@uspto.gov,  or  Jeffi«y  V.  Nase  by 
telephone  at  (703)  305-9285,  or  by  mail 
marked  to  the  attention  of  Stephen  G. 
Kunin,  addressed  to  the  Assistant 
Commissioner  for  Patents,  Washington, 
D.C.  20231.  For  copies  of  the  forms 
discussed  in  this  &ial  rule  package, 
contact  the  Customer  Service  Center  of 
the  Office  of  Initial  Patent  Examination 
at  (703)  308-1214. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  package  is  designed  to  implement 
the  miscellaneous  changes  set  forth  in 
the  proposed  rulemaking  entitled 
"Changes  to  Implement  18-Month 
Publication  of  Patent  Applications" 
(Notice  of  Proposed  Rulemaking)  that 
are  not  directly  related  to  18-month 


publication  of  patent  applications  and 
that  are  considered  desirable  even  in  the 
absence  of  an  18-month  pubUcation 
system. 

The  Notice  of  Proposed  Rulemaking 
indicated  that,  in  addition  to 
implementing  the  18-month  publication 
of  patent  applications,  the  Office  also 
proposed  to:  (1)  Clarify  which 
applications  claiming  the  benefit  of 
prior  applications,  or  which  prior 
applications  for  which  a  benefit  is 
claimed  in  a  later  application,  will  be 
preserved  in  confidence;  (2)  amend  the 
rules  pertaining  to  the  format  and 
standards  for  appHcation  papers  and 
drawings  to  improve  the  standardization 
of  patent  apphcations;  (3)  provide  for 
those  instances  in  which  inventions  of 
a  pending  application  or  patent  under 
reexamination  and  inventions  of  a 
patent  held  by  a  single  party  are  not 
identical,  but  not  patentably  distinct;  (4) 
clarify  the  practice  for  the  dehverv'  or 
mailing  of  patents;  (5)  expedite  the  entry 
of  international  applications  into  the 
national  stage;  and  (6)  amend  a  number 
of  rules  for  consistency  and  clarity.  The 
Notice  of  Proposed  Rulemaking  stated 
that  these  proposed  rule  changes  may  be 
adopted  as  final  rules  even  in  the 
absence  of  an  18-month  publication 
system,  and  advised  interested  persons 
to  comment  on  any  proposed  rule 
change,  regardless  of  whether  H.R.  1733 
is  enacted. 

To  avoid  delays  in  the 
implementation  of  rule  changes 
considered  desirable  even  in  the 
absence  of  an  18-monLh  publication 
system,  this  final  rule  package  provides 
for  changes  to  37  CFR  1.12(c),  1.14.  1.52 
(a)  and  (b),  1.54,  1.58,  1.62  (e)  and  (f), 
1.72(b),  1.75(g),  1.77,  1.78  (a)  and  (c), 
1.84  (c),  (f).  (g)  and  (x),  1.96,  1.97,  1.107, 
1.110.  1.131,  1.132.  1.154.  1.163.  1.291. 
1.292,  1.315.  1.321  and  1.497,  and  adds 
new  §§  1.5{f],  1.75  (h)  and  (i),  and  1.130, 
all  of  which  are  based  upon  the  changes 
proposed  in  the  Notice  of  Proposed 
Rulemaking. 

Implementation  of  18-Month 
Publication  Held  in  Abeyance  Pending 
Congressional  Action  on  H.R.  1733 

The  Notice  of  Proposed  Rulemaking 
also  proposed  changes  to  37  CFR  1.4. 
1  5(a),  1.9,  1.11,  1.12  (a)  and  (b),  1.13.  " 
1.16,  1.17,  1.18,  1.19,  1.20,  1.24,  1.51. 
1.52(d).  1.53,  1.55,  1.60.  1  78(a),  1.84(j), 
1.85,  1.98,  1.108,  1.136.  1,138,  1.492, 
1.494,  1.495,  1.701,  1.808,  3.31,  5.1,  new 
§§  l-5(g),  1.306  through  1.308  and  5.9, 
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and  further  changes  to  §§  1.14,  1.54, 
1.62,  1.107.  1  131.  1.132.  1.291  and 
1.292  to  implement  the  18-month 
pubhcation  of  patent  applications  as 
contained  in  H.R.  1733  and  pro\ide 
procedures  for  the  treatment  of  national 
security  classified  applications.  The 
adoption  of  changes  to  these  rules  is 
held  in  abeyance  pending  Congressional 
action  on  H.R.  1733. 

The  proposed  rule  changes  in  the 
Notice  of  Proposed  Rulemaking  to 
provide  new  procedures  for  the 
treatment  of  national  security  classified 
applications  are  also  being  held  in 
abeyance  These  proposed  rule  changes 
are  separable  from  the  implementation 
of  18-month  publication;  however,  they 
are  sufficiently  related  to  the 
implementation  of  18-month 
publication  that  they  are  also  being  held 
in  abeyance  pending  Congressional 
action  on  H.R.  1733. 

In  the  event  that  H.R.  1733  is  enacted, 
a  final  rule  package  to  implement  this 
legislation  will  be  published.  Final  rules 
to  implement  18-month  publication  of 
patent  applications  based  upon  the 
Notice  of  Proposed  Rulemaking  and  the 
comments  received  in  response  to  the 
Notice  of  Proposed  Rulemaking  may  be 
adopted  without  either  an  additional 
public  hearing  or  an  additional  proposal 
being  published  for  comment. 

Implementation  of  the  Miscellaneous 
Changes  Proposed  in  the  Notice  of 
Proposed  Rulemaking 

The  following  paragraphs  of  this 
section  include:  (1)  A  discussion  of  the 
rules  being  added  or  amended  in  this 
final  rule  package,  (2)  the  reasons  for 
those  additions  and  amendments,  and 
(3)  an  analysis  of  the  comments  received 
in  response  to  the  Notice  of  Proposed 
Rulemaking. 

Changes  to  Proposed  Rules 

These  final  rules  contain  a  nimiber  of 
changes  to  the  text  of  the  rules  as 
proposed  for  comment.  The  significant 
changes  are  discussed  below. 
Familiarity  with  the  Notice  of  Proposed 
Rulemaking  is  assumed. 

Sections  1.14  (a)  and  (b)  have  been  re- 
written for  clarity.  Section  1.14(a)(1) 
provides  that  patent  applications  are 
generally  preserved  in  confidence. 
Section  1.14(a)(2)  sets  forth  the 
circumstances  under  which  status 
information  concerning  an  application 
may  be  supplied,  and  §  1.14(a)(3)  sets 
forth  the  circumstances  under  which 
access  to,  or  copies  of,  an  application 
maybe  provided.  Section  1.14(b) 
provides  that  abandoned  applications 
may  be  destroyed  after  20  years  from 
their  filing  date.  The  reference  to 
paragraph  (b)  in  §  1.14(e)  has  been 


deleted  for  consistency  with  the  changes 
to  paragraphs  (a^and  (b)  of  §1.14. 

Section  1  52(a)  is  being  changed  to 
provide  that  all  papers  which  are  to 
become  a  part  of  the  permanent  records 
of  the  Patent  and  Trademark  Office  must 
be  legibly    written  either  by  a 
t\  pewnter  or  mechanical  printer  in 
permanent  dark  ink  or  its  equivalent," 
rather  than  "typed  in  permanent  dark 
ink."  This  change  will  permit  the  filing 
of  papers  printed  by  any  computer 
operated  printer,  such  as  a  laser  printer 
which  uses  toner  rather  than  ink,  and 
will  avoid  a  conflict  between  §  1.52(a) 
and  Patent  Cooperation  Treaty  (PCT) 
Rule  11.9.  The  phrase  "when  required 
by  the  Office"  was  also  added  to 
§  1.52(a). 

Section  1.52(b)  is  being  changed  to 
provide  that:  (1)  The  application  papers 
must  be  plainly  written  with  each  page 
printed  on  only  one  side  of  a  sheet  of 
paper,  with  the  claim  or  claims 
commencing  on  a  separate  sheet  and  the 
abstract  commencing  on  a  separate 
sheet;  (2)  the  lines  of  the  specification, 
and  any  amendments  to  the 
specification,  must  be  1  Vz  or  double 
spaced;  and  (3)  the  pages  of  the 
specification  including  claims  and 
abstract  must  be  numbered 
consecutively,  starting  with  1,  the 
numbers  being  centrally  located  above 
or  preferably,  below,  the  text.  This 
change  will  clarify:  (1)  The  separate 
sheet  requirement  for  both  the  claims 
and  abstract,  (2)  that  the  lines  of  the 
papers  not  comprising  the  specification 
and  amendments  thereto  need  not  be 
1  Vz  or  double  spaced,  and  (3)  that  the 
specification,  and  not  the  transmittal 
sheets  or  other  forms,  must  be 
numbered. 

Section  1.58  is  being  changed  to 
provide  that  chemical  and  mathematical 
formulae  and  tables  must  be  presented 
in  compliance  with  §§  1.52  (a)  and  (b), 
except  that  chemical  and  mathematical 
formulae  or  tables  may  be  placed  in  a 
landscape  orientation  if  they  cannot  be 
presented  satisfactorily  in  a  portrait 
orientation.  This  replaces  the 
requirement  that  "(tjo  faciUtate  camera 
copying  when  printing,  the  width  of 
formulas  and  tables  as  presented  should 
be  limited  normally  to  12.7  cm.  (5 
inches)  so  that  it  may  appear  as  a  single 
column  in  the  printed  patent." 
However,  chemical  and  mathematical 
formulae  and  tables  must  still  otherwise 
comply  with  §§  1.52  (a)  and  (b).  This 
change  will  avoid  a  conflict  between 
§  1.58  and  PCT  Rule  11.10(d).  Section 
1.58  is  also  being  changed  to  require 
"0.21  cm."  rather  than  "2.1  mm."  to 
ensure  consistency. 

Section  1.72  is  being  changed  to 
provide  that  the  abstract -must 


commence  on  a  separate  sheet, 
preferably  following  the  claims.  This 
change  will  avoid  renumbering  pages  of 
a  ^>ecification  submitted  in  the 
arrangement  set  forth  in  §  1.77  when 
fiUng  the  application  as  an  international 
apphcation. 

Section  1.75(h)  is  being  changed  to 
provide  that  the  claim  or  claims  must 
commence  on  a  separate  sheet.  This 
change  will  clarify  that  §  1.75  requires 
that  the  claim  or  claims  commence  or 
begin  on  a  separate  sheet,  rather  than 
requiring  that  all  of  the  claims  must  be 
on  a  single  separate  sheet  or  that  each 
claim  must  be  on  a  separate  sheet. 

Section  1.77  is  being  changed  to 
position  the  abstract  as  element  "(12)" 
following  the  claims,  rather  than 
element  "(3)"  prior  to  the  first  page  of 
the  sp>ecification  to  conform  to  §  1.72. 

Section  1.78(a)(2)  is  being  changed  to 
replace  the  reference  to  §  1.14(b)  with  a 
reference  to  §  1.14(a). 

Section  1.78(c)  is  being  changed  to 
replace  the  phrase  "(wjhere  an 
apphcation  or  a  patent  under 
reexamination  and  an  apphcation  or  a 
patent"  with  the  phrase  "(wlhere  an 
apphcation  or  a  patent  under 
reexamination  and  at  least  one  other 
apphcation,"  since  conflicting  claims 
between  an  application  or  a  patent 
under  reexamination  and  a  patent  will 
be  provided  for  in  new  §  1.130.  Section 
1.78(c)  is  also  being  changed  to  delete 
the  sentence  "[i)n  addition  to  making 
said  statement,  the  assignee  may  also 
explain  why  an  interference  should  or 
should  not  be  declared,"  since  the 
Office  will  not,  unless  good  cause  is 
shown,  declare  or  continue  an 
interference  when  the  application(s)  and 
patent  are  owned  by  a  single  party. 

Section  1.78(d)  is  removed.  The 
provisions  of  §  1.78(d),  as  proposed,  are 
in  new  §  1.130(b),  since  §  1.130  provides 
for  conflicting  claims  between  an 
application  or  a  patent  under 
reexamination  and  a  patent. 

Section  1.84(x)  is  being  changed  from 
"(nlo  holes  should  be  provided  in  the 
drawings  sheets"  to  "(njo  holes  should 
be  made  by  the  appUcant  in  the  drawing 
sheets"  to  clarify  that  the  application 
papers,  including  drawings,  should  be 
submitted  by  the  applicant  without 
holes  provided  therein,  but  that  the 
Office  will  drill  holes  through  the 
application  papers  during  the  pre- 
examination  processing  of  the 
application. 

Section  1.96(b)  is  being  changed  to 
provide  that  a  listing  submitted  as  part 
of  the  specification  "must  be  direct 
printouts  [i.e.,  not  copies)  from  the 
computer's  printer"  for  clarity. 

S«::tion  1.96(c)  is  being  changed  to 
substitute  a  reference  to  36  CFR  Part 
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1230  (Micrographics)  for  the 
enumerated  American  National 
Standards  Institute  (ANSI)  and  National 
Micrographics  Association  (NMA) 
standards.  As  36  CFR  Part  1230  sets 
forth  the  micrographic  requirements  for 
government  records,  it  is  appropriate  to 
reference  this  provision,  rather  than 
promulgate  separate  standards  for 
micrographics  employed  in  patent 
applications. 

Section  1.97  is  being  changed  to 
delete  anv  reference  to  a  reexamination 
proceeding  or  a  patent  owner.  The 
submission  of  an  information  disclosure 
statement  during  a  reexamination 
proceeding  is  governed  by  §  1.555(a). 

Section  1.97(a)  is  being  changed  from 
"(ijn  order  for  an  applicant  for  patent  or 
for  reissue  of  a  patent  to  have 
information  considered  by  the  Office 
during  the  pendency  of  a  patent 
application,  an  information  disclosure 
statement  in  compliance  with  §  1,98 
should  be  Filed  in  accordance  with  this 
section"  to  "(i]n  order  for  an  applicant 
for  a  patent  or  for  a  reissue  of  a  patent 
to  have  an  information  disclosure 
statement  in  compliance  with  §  1.98 
considered  by  the  Office  during  the 
pendency  of  the  application,  it  must 
satisfy  paragraph  (b).  (c),  or  (d)  of  this 
section"  for  clarity.  Sections  1.97  (c) 
and  (d)  are  also  being  changed  to  clarify 
the  conditions  in  §  1.97(c)  under  which 
a  certification  as  specified  in  §  1.97(e)  or 
the  fee  set  forth  in  §  1.1 7(p)  is  required, 
and  the  conditions  in  §  1.97(d)  under 
which  a  certification  as  specified  in 
§  1.97(e),  a  petition,  and  the  petition  fee 
set  forth  in  §  1.17(i)  are  required. 

Section  1.110  is  amended  to  change 
the  reference  to  §  1.78(d)  to  a  reference 
to  §  1.130  for  consistency. 

The  proposed  addition  of  a  new 
§  1.131(a)(3)  is  being  withdrawn  in  this 
final  rule  package.  This  proposed 
change,  as  well  as  the  provisions  of 
former  §  1.78(d),  has  been  re-written  as 
a  new  §  1.130.  New  §  1.130(a)  will 
provide  a  procedure  for  the 
disqualification  of  a  commonly  owned 
patent  claiming  a  patentably  indistinct 
but  not  identical  invention.  New 
§  1.130(b)  will  include  the  provisions  of 
former  §  1.78(d). 

Section  1.131(a)  is  being  changed  to 
replace  the  phrase  "U.S.  patent  to 
another"  with  "U.S.  patent  to  another  or 
others." 

Section  1.154(a)(7)  is  being  changed 
to  add  "(fleature"  prior  to 
"Idlescription,"  and  §  1.154(a)(8)  is 
being  changed  to  add  "a  single"  prior  to 
"claim." 

Section  1.163  is  being  changed  to 
position  the  abstract  as  element  "(11)" 
following  the  claims,  rather  than 
element  "(3)"  prior  to  the  first  page  of 


the  specification.  This  change  will 
parallel  the  change  to  §  1.77.  In 
addition,  §  1.163(c){10)  is  being  changed 
to  add  "a  single"  prior  to  "claim  ' 

Section  1.497(bj(2)  is  being  changed 
to  provide  that  "(ijf  the  person  making 
the  oath  or  declaration  is  not  the 
inventor,  the  oath  or  declaration  shall 
state  the  relationship  of  the  person  to 
the  inventor,  the  facts  required  by 
§§  1.42, 1.43  or  1.47,  and,  upon 
information  and  belief,  the  facts  which 
the  inventor  would  have  been  required 
to  state"  to  better  set  forth  the 
requirements  of  an  oath  or  declaration 
by  a  person  who  is  not  the  inventor. 
Section  1.497(c)  is  being  changed  to 
delete  the  initial  phrase  "Itjhe  oath  or 
declaration  must  comply  with  the 
requirements  of  §  1.63;  however,"  since 
it  is  unnecessary. 

Discussion  of  Specific  Rules 

Title  37  of  the  Code  of  Federal 
Regulations,  Part  1  is  amended  as 
follows: 

Section  1.5(f)  is  added  to  provide  that 
a  paper  concerning  a  provisional 
application  must  identify  the 
application  as  such  and  by  the 
application  number. 

Section  1.12  is  amended  to  revise 
paragraph  (c)  to  read  "preserved  in 
confidence  under  §  1.14"  for 
consistency  with  §  1.14. 

Section  1.14  is  amended  to  revise  the 
title  and  paragraphs  (a)  and  (e)  to  read 
"preserved  in  confidence"  for 
consistency  with  the  language  in  35 
U.S.C.  122. 

Section  1.14(a)  is  amended  to  add  a 
paragraph  (a)(1)  to  provide  that  patent 
applications  are  generally  preserved  in 
confidence  pursuant  to  35  U.S.C.  122, 
and  that  no  information  will  be  given 
concerning  the  filing,  pendency,  or 
subject  matter  of  any  application  for 
patent,  and  no  access  will  be  given  to, 
or  copies  furnished  of,  any  application 
or  papers  relating  thereto,  except  as  set 
forth  in  §  1.14. 

Section  1.14(a)  is  also  amended  to  add 
a  paragraph  {a)(2)  to  provide  that  status 
may  be  supplied:  (1)  Concerning  an 
appUcation  or  any  application  claiming 
the  benefit  of  the  filing  date  of  the 
application,  if  the  application  has  been 
identified  by  application  number  or 
serial  number  and  filing  date  in  a 
published  patent  document;  (2) 
concerning  the  national  stage 
application  or  any  application  claiming 
the  benefit  of  the  filing  date  of  a 
published  international  application,  if 
the  United  States  of  America  has  been 
indicated  as  a  E)esignated  State  in  the 
international  application;  or  (3)  when  it 
has  been  determined  by  the 
Commissioner  to  be  necessary  for  the 


proper  conduct  of  business  before  the 
Office.  Status  information  includes 
information  such  as  whether  the 
application  is  pending,  abandoned,  or 
patented,  as  well  as  the  application 
number  and  filing  date.  The  inclusion  of 
applications  claiming  the  benefit  of  the 
filing  date  of  applications  so  identified 
is  to  avoid  misleading  the  public  in 
instances  in  which  the  application 
identified  as  set  forth  in  §  1.14(a)(2)  is 
abandoned,  but  an  application  claiming 
the  benefit  of  the  filing  date  of  the 
identified  application  [e.g.,  a  continuing 
application)  is  pending. 

Section  1.14(a)  is  also  amended  to  add 
a  new  paragraph  (a)(3)  to  provide  that 
access  to,  or  copies  of,  an  application 
may  be  provided:  (1)  When  the 
application  is  open  to  the  public  as 
provided  in  §  1.11(b):  (2)  when  written 
authority  in  that  application  from  the 
applicant,  the  assignee  of  the 
application,  or  the  attorney  or  agent  of 
record  has  been  granted;  (3)  when  it  has 
been  determined  by  the  Commissioner 
to  be  necessary  for  the  proper  conduct 
of  business  before  the  Office,  or  (4)  to 
anv  person  on  written  request,  without 
notice  to  the  applicant,  when  the 
application  is  abandoned  and  available 
and  is:  (a)  Referred  to  in  a  U.S.  patent, 
(b)  referred  to  in  an  application  open  to 
public  inspection,  (c)  an  application 
which  claims  the  benefit  of  the  filing 
date  of  an  application  open  to  public 
inspection,  or  (d)  an  application  in 
which  the  applicant  has  filed  an 
authorization  to  lay  open  the  complete 
application  to  the  public. 

Section  1.14(b)  is  amended  to  provide 
that  complete  applications  (§  1.51(a)) 
which  are  abandoned  may  be  destroyed 
and  hence  may  not  be  available  for 
access  or  copies  as  permitted  by 
paragraph  (a)(3)(iv)  of  this  section  after 
20  years  from  their  filing  date,  except 
those  to  which  particular  attention  has 
been  called  and  which  have  been 
marked  for  preservation.  The  sentence 
in  §  1.14(b)  concerning  the  non-return  of 
abandoned  applications  is  deleted  as 
duphcati  ve  of  the  provision  in  §  1.59, 
which  provides  that  papers  in  an 
application  which  has  received  a  filing 
date  will  not  be  returned,  and  is 
unrelated  to  the  preservation  of 
applications  in  confidence  under  §  1.14. 

Section  1.52(a)  is  amended  to  provide 
that  all  papers  which  are  to  become  a 
part  of  the  permanent  records  of  the 
Office  must  be  legibly  written  by  a 
typewriter  or  mechanical  printer  in 
permanent  dark  ink  or  its  equivalent  in 
portrait  orientation  on  flexible,  strong, 
smooth,  non-shiny,  durable  and  white 
paper.  Section  1.52(a)  is  hirther 
amended  to  provide  that  the  application 
papers  must  be  presented  in  a  form 
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having  sufficient  clarity  and  contrast 
between  the  paper  and  the  writing 
thereon  to  permit  electronic 
reproduction  by  use  of  digital  imaging 
and  optical  character  recognition,  as 
well  as  the  direct  photocopy 
reproduction  current Iv  provided  for. 
Section  1.52(a)  is  further  amended  to 
provide  that  substitute  typewritten  or 
mechanically  printed  papers  "will"  be 
required  if  the  original  application 
papers  are  not  of  the  required  quality. 
As  any  substitute  typewritten  or 
mechanically  printed  papers  containing 
the  subject  matter  of  the  originally  filed 
application  papers  would  constitute  a 
substitute  specification,  the  provisions 
of  §  1.125  governing  the  entry  of  a 
substitute  specification  would  be 
applicable,  and  §  1.52(a)  is  amended  to 
include  a  specific  reference  to  §  1.125. 

Section  1.52(b)  is  amended  to  provide 
that  the  claim  or  claims  must  commence 
on  a  separate  sheet  and  the  abstract 
must  commence  on  a  separate  sheet. 
Section  1.72(b)  provides  that  the 
abstract  must  commence  on  a  separate 
sheet,  and  §  1.75(h)  provides  that  the 
claim  or  claims  must  commence  on  a 
separate  sheet.  Section  1.52(b)  is 
amended  to  provide  that  the  sheets  of 
paper  must  all  be  the  same  size  and 
either  21.0  cm.  by  29.7  cm.  (DIN  size 
A4)  or  21.6  cm.  by  27.9  cm.  (8V2  by  11 
inches),  with  a  top  margin  of  at  least  2.0 
cm.  (%  inch),  a  left  side  margin  of  at 
least  2.5  cm.  (1  inch),  a  right  side 
margin  of  at  least  2.0  cm.  [V*  inch),  and 
a  bottom  margin  of  at  least  2.0  cm.  (V4 
inch),  and  that  no  holes  should  be  made 
in  the  submitted  paper  sheets.  Section 
1.52(b)  is  further  amended  to  provide 
that  the  lines  of  the  specification,  and 
any  amendments  to  the  specification, 
"must"  be  1 V2  or  double  spaced,  and 
that  the  pages  of  the  specification 
"must"  be  numbered  consecutively, 
starting  with  page  one,  with  the 
numbers  being  centrally  located  above 
or  below  the  text.  Finally,  §  1.52(b)  is 
amended  to  specifically  reference 
drawings  to  clarify  that  drawings  are 
part  of  the  application  papers,  but  that 
the  standards  for  drawings  are  set  forth 
in  §1.84. 

The  proposed  changes  to  §§  1.52  (a) 
and  (b),  1.58, 1.72(b),  1.75  (g),  (h),  and 
(i).  1.77, 1.84  (c),  (f),  (g),  and  (x),  1.96, 
1.154,  and  1.163  pertaining  to  the 
format  and  standards  for  application 
papers  and  drawrings  in  the  Notice  of 
Proposed  Rulemaking  are  considered 
desirable,  regardless  of  whether  H.R 
1733  is  enacted. 

While  the  vast  majority  of 
applications  currently  comply  with 
§§  1.52  (a)  and  (b),  1.58, 1.72(b),  1.75(h), 
1.84  (c),  (f),  (g),  and  (x),  and  1.96  as 
adopted  in  this  final  rule,  those 


applications  which  do  not  comply  with 
§§  1.52  (a)  and  (b),  1.58,  1.84  (c),  (f),  (g), 
and  (x),  and  1.96  as  adopted  in  this  final 
rule  (e.g.,  applications  containing  hand- 
written papers)  create  an  inordinate 
administrative  burden  on  the  Office 
during  the  initial  processing, 
examination,  and  publishing  of  the 
application  as  a  patent.  In  addition,  the 
Office  plans  to  replace  or  augment  the 
current  microfilming  process  with 
electronic  data  capture  of  at  least  the 
technical  content  (i.e.,  the  specification, 
abstract,  claims  and  drawrings)  of  the 
application-as-filed  for  internal  Office 
use,  regardless  of  whether  H.R.  1733  is 
enacted.  Therefore,  the  Office  will  no 
longer  permit  these  relatively  few 
applicants  to  submit  application  papers 
and  drawings  that  do  not  meet  the 
standards  set  forth  in  §§  1.52  (a)  and  (b), 
1.58, 1.84  (c),  (f),  (g),  and  (x),  and  1.96 
as  adopted  in  this  final  rule. 

The  application  format  set  forth  in 
§§  1.75  (g)  and  (i),  1.77, 1.154,  and  1.163 
as  adopted  in  this  final  rule  merely 
expresses  the  Office's  preferences  for 
format  of  utility,  design  and  plant 
applications.  They  do  not  set  forth 
mandatory  requirements  for  application 
papers  and  drawings. 

Section  1.54(b)  is  amended  to  change 
"application  serial  number"  to 
"application  number"  for  consistency 
with  §  1.5(a). 

Section  1.58(b)  is  removed  and  is 
reserved  as  unnecessary  in  view  of  the 
amendments  to  §§1.52  (a)  and  (b). 

Section  1.58(c)  is  amended  to  provide 
that  chemical  and  mathematical 
formulae  and  tables  must  be  presented 
in  compliance  with  §§  1.52  (a)  and  (b), 
except  that  chemical  and  mathematical 
formulae  or  tables  may  be  placed  in  a 
landscape  orientation  if  they  cannot  be 
presented  satisfactorily  in  a  portrait 
orientation.  Section  1.58(c)  is  further 
amended  to  delete  the  following 
sentences  to  conform  to  the  writing  and 
paper  size  and  orientation  limitations  in 
§§  1.52  (a)  and  (b):  (1)  "(t]o  facilitate 
camera  copying  when  printing,  the 
width  of  formulas  and  tables  as 
presented  should  be  limited  normally  to 
12.7  cm.  (5  inches)  so  that  it  may  ap]>ear 
as  a  single  column  in  the  printed 
patent";  (2)  "(i]f  it  is  not  possible  to 
limit  the  width  of  a  formula  or  table  to 
5  inches  (12.7  cm.),  it  is  permissible  to 
present  the  formula  or  table  with  a 
maximum  width  of  IOV4  inches  (27.3 
cm.)  and  to  place  it  sideways  on  the 
sheet";  and  (3)  "[hjand  lettering  must  be 
neat,  clean,  and  have  a  minimum 
character  height  of  0.08  inch  (2.1  mm.)." 
Section  1.58(c)  is  further  amended  to 
insert  "chosen"  between  "must  be"  and 
"from  a  block  (nonscript)  type  font." 
Section  1.58(c)  is  further  amended  to 


provide  metric  dimensions  with  English 
equivalents  in  parentheticals,  rather 
than  vice  verso. 

Section  1.62(e)  is  amended  to  change 
"application  serial  number"  to 
"application  number"  for  consistency 
with  §  1.5(a). 

Section  1.62(f)  is  amended  to  change 
"secrecy"  to  "confidence"  as  is  found  in 
35  U.S.C.  122  and  §  1.14,  and  change 
"37  CFR  1.14"  to  "§  1.14"  for 
consistency. 

Section  1.72(b)  is  amended  to  provide 
that  the  abstract  must  "commence," 
rather  than  "be  set  forth,"  on  a  separate 
sheet.  This  change  will  conform  the 
"separate  sheet"  requirement  for  the 
abstract  with  that  for  the  claims. 

Section  1.75  is  amended  to  include  an 
amendment  to  paragraph  (g),  and  would 
add  two  new  paragraphs.  Section  1.75(g) 
is  amended  to  add  the  phrase  "(tjhe 
least  restrictive  claim  should  be 
presented  as  claim  number  1"  to  the 
beginning  of  the  paragraph.  Section 
1.75(h)  is  added  to  provide  that  the 
claim  or  claims  must  commence  on  a 
separate  sheet.  Section  1.75(i)  is  added 
to  provide  that  where  a  claim  sets  forth 
a  plurality  of  elements  or  steps,  each 
element  or  step  of  the  claim  should  be 
separated  by  a  line  indentation. 

Section  1.77  is  amended  to  provide 
that  the  elements  of  the  application,  if 
applicable,  should  appear  in  the 
following  order:  (1)  Utility  Application 
Transmittal  Form;  (2)  Fee  Transmittal 
Form;  (3)  title  of  the  invention;  or  an 
introductory  portion  stating  the  name, 
citizenship,  and  residence  of  the 
appHcant,  and  the  title  of  the  invention: 
(4)  cross-reference  to  related 
applications;  (5)  statement  regarding 
federally  sponsored  research  or 
development;  (6)  reference  to  a 
"Microfiche  appendix;  (7)  background 
of  the  invention;  (8)  brief  summary  of 
the  invention;  (9)  brief  description  of 
the  several  views  of  the  drawing;  (10) 
detailed  description  of  the  invention; 
(11)  claim  or  claims;  (12)  abstract  of  the 
disclosure;  (13)  drawings;  (14)  executed 
oath  or  declaration;  and  (15)  sequence 
listing. 

The  phrase  "if  applicable"  is  inserted 
in  the  heading,  rather  than  associated 
with  any  particular  listed  element,  to 
clarify  that  §  1.77  does  not  per  se  require 
that  an  application  include  all  of  the 
Usted  elements,  but  merely  provides 
that  any  fisted  element  included  in  the 
apphcation  should  appear  in  the  order 
set  forth  in  §  1,77.  Section  1.77  is  further 
amended  to  provide  that  the  (1)  title  of 
the  invention;  (2)  cross-reference  to 
related  applications;  (3)  statement 
regarding  federally  sponsored  research 
or  development;  (4)  background  of  the 
invention;  (5)  brief  summary  of  the 
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invention:  (6)  brief  description  of  the 
several  views  of  the  drawing;  (7) 
detailed  description  of  the  invention;  (8) 
claim  or  claims;  (9)  abstract  of  the 
disclosure;  and  (10)  sequence  listing, 
should  appear  in  upper  case,  without 
underlining  or  bold  type,  as  section 
headings,  and  if  no  text  follows  the 
section  heading,  the  phrase  "Not 
Applicable"  should  follow  the  section 
heading.  Finally,  §  1.77  is  amended  to 
change  the  reference  to  §  1.96(b)  in 
§  1.77(a)(6)  to  §  1.96(c)  for  consistency 
with  §1.96. 

Se<:tion  1  78(a)(2)  is  amended  to 
replace  the  reference  to  §  1.14(b)  with  a 
reference  to  §  1.14(a)  for  consistency 
with  §§  1.14  (a)  and  (b)  as  amended. 

Section  1.78(c)  is  amended  to  change 
"two  or  more  applications,  or  an 
application  and  a  patent"  to  "an 
application  or  a  patent  under 
reexamination  and  at  least  one  other 
application"  such  that  the  provisions  of 
§  1.78(c)  will  also  be  applicable  to  a 
patent  under  reexamination.  Section 
1.78(c)  is  also  amended  to  correct 
"inventors  and  owned  by  the  same  party 
contain  conflicting  claims"  to  read 
"inventors  are  owned  by  the  same  party 
and  contain  conflicting  claims."  Section 
1.78(c)  is  also  amended  to  delete  the 
sentence  "(iln  addition  to  making  said 
statement,  the  assignee  may  also  explain 
why  an  interference  should  or  should 
not  be  declared." 

Sec:tion  1.78(d)  is  removed.  The 
provisions  of  former  §  1.78(d),  as 
proposed,  are  in  new  §  1.130(b). 

Section  1.84(c)  is  amended  to  provide 
that  a  reference  to  the  application 
number,  or.  if  an  application  number 
has  not  been  assigned,  the  inventor's 
name,  may  be  included  in  the  left-hand 
comer  of  the  drawing  sheet,  provided 
that  reference  appears  within  1.5  cm. 
(Vie  inch)  from  the  top  of  the  sheet. 

Section  1.84(f)  is  amended  to  provide 
that  the  size  of  ail  drawing  sheets  in  an 
application  must  be  either  21.0  cm.  by 
29.7  cm.  (DIN  size  A4)  or  21.6  cm.  by 
27.9  cm.  (8^/2 -by  11  inches)  to  conform 
to  the  requirement  in  §  1.52(b) 
concerning  papers  in  an  application. 

Section  1.84(g)  is  amenaed  to  delete 
the  margin  requirements  for  the  sheet 
sizes  that  are  no  longer  acceptable  in 
view  of  the  changes  to  §  1.84(f).  Section 
1.84(g)  is  further  amended  to  provide 
that  the  sheets  should  have  scan  targets 
(cross-hairs)  on  two  catercomer  margin 
comers.  Finally,  §  1.84(g)  is  amended  to 
increase  the  bottom  and  side  margins 
such  that  each  sheet  must  include  a  top 
margin  of  at  least  2.5  cm.  (1  inch),  a  left 
side  margin  of  at  least  2.5  cm.  (1  inch), 
a  right  side  margin  of  at  least  1.5  cm. 
(%6  inch),  and  a  bottom  margin  of  at 
least  1.0  cm.  (Va  inch),  thereby  leaving 


a  sight  no  greater  than  17.0  cm.  by  26.2 
cm.  on  21.0  cm.  by  29.7  cm.  pIN  size 
A4)  drawing  sheets,  and  a  sight  no 
greater  than  17.6  cm.  by  24.4  cm.  (6*Vnj' 
by  9V8  inches)  on  21.6  cm.  by  27.9  cm. 
(8V2  by  11  inch)  drawing  sheets. 

Section  1.84(x)  is  amended  to  delete 
the  provisions  indicating  the  proper 
location  for  holes  in  a  drawing  sheet, 
and  provide  that  no  holes  should  be 
provided  in  the  drawing  sheets. 

Section  1.96  is  amenaed  to  designate 
the  text  preceding  current  paragraph  (a) 
as  paragraph  (a)  "General,"  and  would 
redesignate  current  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c), 
respectively.  New  §  1.96(a)  is  further 
amended  to  insert  a  period  between 
"specification"  and  "(aj  computer,"  to 
change  "these  rules"  to  "this  section," 
and  to  change  "may  be  submitted  in 
patent  applications  in  the  following 
forms"  to  "may  be  submitted  in  patent 
applications  as  set  forth  in  paragraphs 
(b)  and  (c)  of  this  section." 

New  §  1.96(b)  is  further  amended  to: 
(1)  Change  the  sentences  "[tjhe  listing 
may  be  submitted  as  part  of  the 
speciHcation  in  the  form  of  computer 
printout  sheets  (commonly  14  by  11 
inches  in  size)  for  use  as  'camera  ready 
copy'  when  a  patent  is  subsequently 
printed"  and  "Isjuch  computer  printout 
sheets  must  be  original  copies  from  the 
computer  with  dark  solid  black  letters 
not  less  than  0.21  cm.  high,  on  white, 
unshaded  and  unlined  paper,  the 
printing  on  each  sheet  must  be  limited 
to  an  area  9  inches  high  by  13  inches 
wide,  and  the  sheets  should  be 
submitted  in  a  protective  cover"  to 
"(alny  listing  submitted  as  part  of  the 
specification  must  be  direct  printouts 
(i.e.,  not  copies)  from  the  computer's 
printer  with  dark  solid  black  letters  not 
Jess  than  0.21  cm.  high,  on  white, 
unshaded  and  unlined  paper,  and  the 
sheets  should  be  submitted  in  a 
protective  cover";  (2)  delete  the 
sentence  "[wjhen  printed  in  patents, 
such  computer  printout  sheets  will 
appear  at  the  end  of  the  description  but 
before  the  claims  and  will  usually  be 
reduced  about  1/2  in  size  with  two 
printout  sheets  being  printed  as  one 
patent  specification  page":  and  (3) 
delete  the  phrase  "if  the  copy  is  to  be 
used  for  camera  ready  copy."  New 
§  1.96(b)(1)  provides  that  the 
requirements  of  §  1.84  apply  to 
computer  program  listings  submitted  as 
sheets  of  drawings,  and  new  §  1.96(b)(2) 
provides  that  the  requirements  of  §  1.52 
apply  to  computer  program  listings 
submitted  as  part  of  the  specification. 

New  §  1.96(c)  is  amended  to:  (1) 
Change  the  references  to  §  1.77(c)(2)  in 
§  1.96(c)  to  §  1.77(a)(6)  for  consistency 
with  §  1.77;  (2)  change  "may"  and 


"should"  to  "must";  (3)  delete  the 
sentence  "lalil  computer  program 
listings  submitted  on  paper  will  be 
printed  as  part  of  the  patent";  (4) 
relocate  the  phra.se  "except  as  modified 
or  clarified  below  "  in  subsection  (c)(2); 
(5)  change  the  phrase  "computer- 
generated  inform'Stion  submitted  as  an 
appendix  to  an  application  for  patent 
shall  be  in  the  form  of  microfiche  in 
accordance  with  the  standards"  to 
"computer-generated  information 
submitted  as  a  microfiche  appendix' to 
an  application  shall  be  in  accordance 
with  the  standards"  for  clarity;  (6) 
change  the  references  to  the  specific    ' 
American  National  Standards  Institute 
(ANSI)  or  National  Micrographics- 
Association  (NMA)  standards  with  36 
CFR  Fart  1230;  (7)  change  "serial 
number"  to  "application  number";  and 
(8)  provide  metric  dimensions  with 
Engli.sh  equivalents  in  parentheticals, 
rather  than  vice  versa. 

Section  1.97(a)  is  amended  to  include 
the  phrase  "for  an  applicant  for  patent 
or  for  reissue  of  a  patent."  Paragraphs 
(a)-(d)  are  amended  to  include  the 
phrase  "by  the  applicant"  to  clarify  that 
§  1.97  is  not  available  for  any  third  party 
seeking  to  have  information  considered 
in  a  f)ending  application.  Any  third 
party  seeking  to  have  information 
considered  in  a  pending  application 
must  proceed  under  §§  1.291  or  1.292. 
As  discussed  .supra.  §§  1.97  (a),  (c)  and 
(d)  are  also  being  amended  for  clarity. 
Section  1.97(c)  is  further  amended  to 
correct  the  phrase  "certification  as 
spet;ified  in  paragraph  (3)  of  this  • 

section"  to  read  "certification  as 
specified  in  paragraph  (e)  of  this 
section." 

Section  1.107  is  amended  to  delete 
the  phrase  "and  the  classes  of 
inventions." 

Section  1.110  is  amended  to  change 
the  reference  to  §  1.78(d)  to  a  reference 
to  §  1.130  for  consistency  wnth  the 
removal  of  §  1.78(d).  and  the  location  of 
the  provisions  of  former  §  1.78(d)  in 
§  1.130(b). 

A  new  paragraph  (a)(3)  in  §  1.131  was 
proposed  in  the  Notice  of  Proposed 
Rulemaking  to  permit  a  showing  of  prior 
invention  in  a  pending  application  or 
patent  under  reexamination  to  avoid  a 
rejection  under  35  U.S.C.  103  based 
upon  a  patent  which  qualifies  as  prior 
art  only  under  35  U.S.C.  102  (a)  or  (e), 
where  the  application  or  patent  under 
reexamination  and  the  patent  upon 
which  the  rejection  is  based  are  both 
owned  by  a  single  party,  so  long  as  the 
invention  claimed  in  the  pending 
application  or  patent  under 
reexamination  and  in  the  other  patent 
are  not  identical  as  set  forth  in  35  U.S.C. 
102.  Upon  further  study,  it  is  considered 
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appropriate  to  disqualify  such  patents, 
and  provide  for  the  obviation  of 
judicially  created  double  patenting 
rejections  in  an  application  or  a  patent 
under  reexamination  by  the  filing  of  a 
terminal  disclaimer  in  accordance  with 
§  1.321(c).  in  a  separate  §  1.130. 

New  §  1.130(a)  provides  that  when 
any  claim  of  an  application  or  a  patent 
under  reexamination  is  rejected  under 
35  U.S.C.  103  on  a  U.S.  patent  to 
another  or  others  which  is  not  prior  art 
under  35  U.S.C.  102(b),  and  the 
inventions  defined  by  the  claims  in  the 
application  or  patent  under 
reexamination  and  by  the  claims  in  the 
patent  are  patentably  indistinct  but  not 
identical  as  set  forth  in  35  U.S.C.  101, 
and.the  inventions  are  owned  by  the 
same  party,  the  applicant  or  owner  of 
the  patent  under  reexamination  may 
disqualify  the  patent  as  prior  art. 
Section  1.130(a)  specifically  provides 
that  the  patent  can  be  disqualified  as 
prior  art  by  submission  of:  (1)  A 
terminal  disclaimer  in  accordance  with 
§  1.321(c),  and  (2)  an  oath  or  declaration 
stating  that  the  application  or  patent 
under  reexamination  and  the  patent  are 
currently  owTied  by  the  same  party,  and 
that  the  inventor  named  in  the 
application  or  patent  under 
reexamination  is  the  prior  inventor 
under  35  U.S.C.  104. 

Where  inventions  defined  by  the 
rejected  claims  in  the  application  or  a 
patent  under  reexamination  and  by  the 
claims  in  the  patent  upon  which  the 
rejection  is  based  are  patentably 
distinct,  the  rejection  may  be  overcome 
pursuant  to  §  1.131.  Since  §  1.130 
applies  only  when  inventions  defined 
by  the  claims  in  an  application  or  a 
patent  imder  reexamination  and  by  the 
claims  in  the  patent  are  patentably 
indistinct.  §  1.130  expressly  provides 
that  an  oath  or  declaration  submitted 
pursuant  to  §  1.130  to  disquahfy  a 
patent  must  be  accompanied  by  a 
terminal  disclaimer  in  accordance  with 
§  1.321(c). 

As  the  conflict  between  two  pending 
applications  can  be  avoided  by  fiUng  a 
continuation-in-part  application 
mei^ging  the  conflicting  inventions  into 
a  single  application,  §  1.130  is  limited  to 
rejections  based  upon  a  patent. 

New  §  1.130(b)  includes  the 
provisions  of  former  §  1.78(d).  as 
proposed  in  the  Notice  of  Proposed 
Rulemaking.  Former  §  1.78(d)  was 
proposed  to  be  amended  to  change 
"obviousness-type  double  patenting 
rejection"  to  "non-statutory  double 
patenting  rejections"  as  current 
examining  procedures  authorize  non- 
obviousness-type  double  patenting 
rejections,  as  well  as  obviousness-type 
double  patenting  rejections  (See  section 


804(11)  of  the  Manual  of  Patent 
Examining  Procedure  (MPEP)).  and 
either  may  be  obviated  by  filing  a 
terminal  disclaimer  in  accordance  with 
§  1.321(c).  The  phrase  "non-statutory 
double  patenting  rejection,"  however,  is 
being  replaced  with  "judicially  created 
double  patenting  rejection"  to  better  set 
forth  the  legal  basis  for  the  rejection. 

Section  1.78(d)  was  also  proposed  to 
be  amended  to  change  each  instance  of 
"application"  to  "application  or  a 
patent  imder  reexamination"  for 
consistency  with  §  1.321  and  to  clarify 
that  double  patenting  is  a  proper 
consideration  in  reexamination  [Ex 
parte  Obiaya,  227  USPQ  58,  60-61  (Bd. 
Pat.  App.  &  Inter.  1985)),  and  that  a 
judicially  created  double  patenting 
rejection  in  a  patent  under 
reexamination  may  be  obviated  by  filing 
a  terminal  disclaimer  in  accordance 
with  §  1.321(c). 

New  §  1.130(b)  specifically  provides 
that  where  an  application  or  a  patent 
under  reexamination  claims  an 
invention  which  is  not  patentably 
distinct  from  an  invention  claimed  in  a 
commonly  owned  patent  with  the  same 
or  a  different  inventive  entity,  a  double 
patenting  rejection  will  be  made  in  the 
application  or  a  patent  under 
reexamination,  and  that  a  judicially 
created  double  patenting  rejection  may 
be  obviated  by  filing  a  terminal 
disclaimer  in  accordance  with 
§  1.321(c). 

Section  1.131  is  amended  to  change 
"U.S.  patent  to  another"  to  "U.S.  patent 
to  another  or  others"  to  parallel  the 
language  in  35  U.S.C.  102(a),  as  well  as 
35  U.S.C.  102(e). 

Section  1.132  is  amended  to  change 
"domestic  patent"  to  "U.S.  patent,"  and 
"does  not  claim  the  invention"  to  "does 
not  claim  the  same  patentable 
invention,  as  defined  in  §  1.601(n)"  for 
consistency  with  §  1.131. 

Section  1.154  is  amended  to  provide 
that  the  elements  of  a  design 
application,  if  applicable,  should  appear 
in  the  following  order:  (1)  Design 
Application  Transmittal  Form;  (2)  Fee 
Transmittal  Form;  (3)  preamble,  stating 
name  of  the  applicant  and  title  of  the 
design;  (4)  cross-reference  to  related 
applications;  (5)  statement  regarding 
federally  sponsored  research  or 
development;  (6)  description  of  the 
figure  or  figures  of  the  ctawing;  (7) 
feature  description;  (8)  a  single  claim; 
(9)  dravdngs  or  photographs;  and  (10) 
executed  oath  or  declaration.  The 
phrase  "(t]he  following  order  of 
arrangement  should  be  observed  in 
framing  design  specifications"  is 
changed  to  "lt]he  elements  of  the  design 
application,  if  applicable,  should  appear 
in  the  following  order"  to  clarify  that 


§  1.154  does  not  per  se  require  that  an 
application  include  all  of  the  listed 
elements,  but  merely  provides  that  any 
listed  element  included  in  the 
application  should  appear  in  the  order 
set  forth  in  §  1.154.  This  amendment  to 
§  1.154,  however,  does  not  modify  the 
current  requirement  that  an  appUcation 
for  a  design  patent  have  but  a  single 
claim. 

A  new  §  1.163(c)  is  added  to  provide 
that  the  elements  of  a  plant  application, 
if  applicable,  should  appear  in  the 
following  order:  (1)  Plant  Application 
Transmittal  Form;  (2)  Fee  Transmittal 
Form;  (3)  title  of  the  invention;  (4)  cross' 
reference  to  related  applications;  (5) 
statement  regarding  federally  sponsored 
research  or  development;  (6) 
background  of  the  invention;  (7)  brief 
summary  of  the  invention;  (8)  brief 
description  of  the  drawing;  (9)  detailed 
botanical  description;  (10)  a  single 
claim;  (11)  abstract  of  the  disclosure; 
(12)  drawings  (in  duplicate);  (13) 
executed  oath  or  declaration;  and  (14) 
Plant  Color  Coding  Sheet.  The  phrase 
"if  applicable"  is  included  in  the 
heading,  rather  than  associated  vdth  any 
particular  listed  element,  to  clarify  that 
§  1.163  does  not  per  se  require  that  an 
application  include  all  of  the  listed 
elements,  but  merely  provides  that  any 
listed  element  included  in  the 
appUcation  should  appear  in  the  order 
set  forth  in  §  1.163.  This  amendment  to 
§  1.163,  however,  does  not  modify  the 
current  requirement  that  an  application 
for  a  plant  patent  have  but  a  single 
claim. 

A  new  §  1.163(d)  is  added  to  define  a 
plant  color  coding  sheet.  A  plant  color 
coding  sheet  is  a  sheet  that  specifies  a 
color  coding  system  as  designated  in  a 
color  dictionary,  and  lists  every  plant 
structure  to  which  color  is  a 
distinguishing  feature  and  the 
corresponding  color  code  which  best 
represents  that  plant  structure.  The 
plant  color  coding  sheet  will  provide  a 
means  for  applicants  to  uniformly 
convey  detailed  color  characteristics  of 
the  plant.  Providing  this  information  in 
a  systematic  manner  will  facilitate  the 
examination  of  the  application. 

Section  1.291  is  amended  to  provide 
that  a  protest  must  be  filed  prior  to  the 
mailing  of  a  Notice  of  Allowance  to  be 
considered  timely.  As  a  protest  caimot 
be  considered  subsequent  to  issuance  of 
the  application  as  a  patent.  §  1.291(b)  is 
amended  to  provide  that  the  protest  will 
be  considered  if  the  application  is  still 
pending  when  the  protest  and 
application  file  are  provided  to  the 
examiner  (i.e.,  that  the  application  was 
pending  at  the  time  the  protest  was  filed 
would  be  immaterial  to  its  ultimate 
consideration).  Finally,  the  sentences 
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"(pirotests  raising  fraud  or  other 
inequitable  conduct  issues  will  be 
entered  in  the  application  file,  generally 
without  comment  on  those  issues"  and 
"(pirotests  which  do  not  adequately 
identif\-  a  pending  patent  application 
will  be  disposed  of  and  will  not  be 
considered  by  the  Office"  in  §  1.291  are 
changed  to  " [pirotests  raising  fraud  or 
other  inequitable  conduct  issues  will  be 
entered  in  the  application  file,  generally 
without  comment  on  those  issues"  and 
"(pirotests  which  do  not  adequately 
identify  a  pending  patent  application 
will  be  returned  to  the  protestor  and 
will  not  be  further  considered  by  the 
Office."  respectively,  and  are  located  in 
paragraph  (b)  The  Office  will 
acknowledge  protests  prior  to  their 
entry  into  the  application  file  or  ret\im 
to  the  protestor,  as  appropriate. 

Section  1.292  is  amended  to  delete 
the  phrase  "is  filed  by  one  having 
information  of  the  pendency  of  an 
applii:ation  '  as  unnecessary,  and  would 
move  the  requirement  for  the  fee  set 
forth  in  §  1.1 7(j)  from  paragraph  (a)  to 
paragraph  (bl  where  the  conditions  for 
entry  of  a  petition  for  the  institution  of 
public  use  proceedings  are  set  forth. 
Section  1.292  is  amended  to  further 
require  that  any  petition  be  served  on 
the  applicant  in  accordance  with 
§  1.248.  or  be  filed  with  the  Office  in 
duplicate  in  the  event  that  service  on 
the  applicant  is  not  possible.  Finally, 
§  1  292  is  amended  to  provide  that  a 
petition  to  institute  public  use 
pro<^:eedings  to  be  considered  timely 
must  be  filed  prior  to  the  mailing  of  a 
Notice  of  Allowance. 

Section  1.315  is  amended  to  change 
'the  attorney  or  agent  of  record,  if  there 
be  one;  or  if  the  attorney  or  agent  so 
request,  to  the  patentee  or  assignee  of  an 
interest  therein;  or.  if  there  be  no 
attorney  or  agent,  to  the  patentee  or  to 
the  assignee  of  the  entire  interest,  if  he 
so  request"  to  "the  correspondence 
address  of  record.  See  §  1.33(a)."  This 
change  is  to  simplify  §  1.315,  and 
because  patents  are  currently  mailed  to 
the  patentee  at  the  correspondence 
address  of  record. 

Section  1.321(c)  is  amended  to  change 
'double  patenting  rejection"  to 
"judicially  created  double  patenting 
rejection"  for  consistency  with  §  1.78(c) 
and  to  clarify  that  the  filing  of  a 
terminal  disclaimer  is  ineffective  to 
oven:ome  a  statutory  double  patenting 
rejection. 

Section  1.497(a)  is  amended  to 
provide  that  an  applicant  in  an 
international  application  must  file  an 
oath  or  declaration  that:  (1)  Is  executed 
in  accordance  with  either  §§1.66  or 
1.68,  (2)  identifies  the  specification  to 
which  it  is  directed.  (3)  identifies  each 


inventor  and  the  country  of  citizenship 
of  each  inventor,  and  (4)  states  that  the 
p>erson  making  the  oath  or  declaration 
believes  the  named  inventor  or 
inventors  to  be  the  original  and  first 
inventor  or  inventors  of  the  subject 
matter  which  is  claimed  and  for  which 
a  patent  is  sought,  rather  than  an  oath 
or  declaration  in  accordance  with  §  1.63, 
to  enter  the  national  stage  pursuant  to 
§§  1.494  or  1.495.  Currently,  the  failure 
to  file  an  oath  or  declaration  in  strict 
compliance  with  §  1.63  results  in  non- 
compliance with  §  1.497,  and  thus  35 
U.S.C.  371,  which  in  turn  delays  the 
entry  of  the  international  application 
into  the  national  stage.  To  expedite  the 
entry  of  international  applications  into 
the  national  stage,  §  1.497(a)  is  amended 
to  require  only  an  oath  or  declaration 
that  is  properly  executed,  identifies  the 
specification  to  which  it  is  directed, 
and,  as  required  by  35  U.S.C.  115, 
identifies  each  inventor  and  the  country 
of  citizenship  of  each  inventor  and 
states  that  the  person  making  the  oath 
or  declaration  believes  the  named 
inventor  or  inventors  to  be  the  original 
and  first  inventor  or  inventors  of  the 
subject  matter  which  is  claimed  and  for 
which  a  patent  is  sought. 

Section  1.497(b)  is  subdivided  into 
paragraphs  (b)(1)  and  (b)(2).  Section 
1.497(b)(1)  is  amended  to  provide  that 
the  oath  or  declaration  must  be  made  by 
all  of  the  actual  inventors  except  as 
provided  for  in  §§  1.42, 1.43  or  1.47. 
Section  1.497(b)(2)  is  amended  to 
change  "[ijf  the  international 
application  was  made  as  provided  in 
§§  1.422,  1.423  or  1.425,  the  applicant 
shall  state  his  or  her  relationship  to  the 
inventor  and,  upon  information  and 
belief,  the  facts  which  the  inventor  is 
required  by  §1.63  to  state"  to  "(ilf  the 
person  making  the  oath  or  declaration  is 
not  the  inventor,  the  oath  or  declaration 
shall  state  the  relationship  of  the  person 
to  the  inventor,  the  facts  required  by 
§§  1.42, 1.43  or  1.47,  and,  upon 
information  and  belief,  the  facts  which 
the  inventor  would  have  been  required 
testate." 

Section  1.497(c)  is  added  to  provide 
that  the  oath  or  declaration  must 
comply  with  the  requirements  of  §  1.63. 
Section  1.497(c)  further  provides  that  in 
instances  where  the  oath  or  decleu^tion 
does  not  comply  with  §  1.63,  but  meets 
the  requirements  of  §  1.497  (a)  and  (b), 
the  oath  or  declaration  will  be  accepted 
as  complying  vidth  35  U.S.C.  371(c)(4) 
and  §§  1.494(c)  or  1.495(c),  thus 
permitting  the  application  to  enter  the 
national  stage  and  the  assignment  of 
dates  under  35  U.S.C.  102(e)  and  371(c). 
A  supplemental  oath  or  declaration  in 
compliance  with  §  1.63,  however,  will 
be  required  in  accordance  with  §  1.67. 


Response  to  Comments 

Two  hundred  and  forty-two  written 
comments  were  received  in  response  to 
the  Notice  of  Proposed  Rulemaking.  A 
public  hearing  was  held  on  September 
19,  1995.  Eight  persons  testified  at  the 
public  hearing 

The  written  comments,  and  the 
testimony  at  the  public  hearing,  have 
been  analyzed.  In  the  event  that  H.R. 
1733  is  enacted,  the  comments  directed 
to  the  proposed  changes  to  the  rules  of 
practice  to  implement  the  18-month 
publication  of  patent  applications  will 
be  considered  and  addressed  in  the  final 
rule  package  to  implement  18-month 
publication  Responses  to  the  comments 
germane  to  the  changes  in  this  final  rule 
package  follow. 

Comment  (1):  One  comment  suggested 
that,  in  the  absence  of  an  18-month 
publication  system,  the  proposed  rules 
relating  to  application  format  and 
standardization  of  applications  be 
republished  to  give  the  public  an 
opportunity  to  comment  on  the 
desirability  of  these  changes  in  the 
absence  of  an  18-month  publication 
system. 

Response:  The  Notice  of  Proposed 
Rulemaking  specifically  stated  that  the 
proposed  rules  relating  to  application 
format  and  standardization  of 
applications  may  be  adopted  as  final 
mles  even  in  the  absence  of  an  18- 
month  publication  svstem,  and 
specifically  advised  interested  members 
of  the  public  to  comment  on  the 
advisability  of  the  proposed  rules 
relating  to  application  format  and 
standardization  of  applications, 
regardless  of  the  legislative  action  on 
H.R.  1733.  Thus,  the  pubUc  was  given 
an  opportunity  to  comment  on  the 
desirability  of  these  changes  in  the 
absence  of  an  18-month  publication 
system.  Because  the  standardization  of 
applications  is  generally  favored  and 
will  substantially  improve  the  Office's 
ability  to  efficiently  and  effectively 
process  applications,  delaying  their 
adoption  as  final  rules  is  not  justified. 

Comment  12):  One  comment  stated 
that  the  Office  has  the  authority  to 
require  that  applications  be  submitted 
in  computer-readable  form,  and  in  fact 
requires  sequence  listings  to  be 
submitted  in  such  form.  The  comment 
suggested  that  the  cost  of  electronically 
scanning  application  papers,  as  well  as 
errors  in  scanning  the  application 
papers,  can  be  avoided  by  requiring 
applicants  to  provide  the  specification 
in  computer-readable  form.  Another 
comment  stated  that  the  Office  has  the 
authority  to  permit  electronic  filing,  and 
electronic  filing  should  be  permitted. 
Several  other  comments  indicated  that 
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scanning  an  application  into  a  data  base. 
rather  than  permitting  applicants  to 
provide  a  copy  of  the  application  on  an 
electronic  medium,  is  more  costly,  and 
is  further  more  likely  to  introduce  errors 
that  could  render  text  searching 
unreliable.  And,  several  comments 
suggested  that  the  scanning  and 
typesetting  costs  associated  with  the 
current  publication  process  for  issued 
patents  could  be  reduced  by  the 
acceptance  of  electronic  media  in  place 
of  or  in  addition  to  the  paper  medium 
currently  provided  for  in  the  rules  of 
practice.  These  comments  further 
suggested  that  the  Office  should 
establish  fees  that  reflect  the  reduced 
cost  to  the  Office  when  a  copy  of  an 
application  is  provided  on  an  electronic 
medium  (i.e.,  should  establish  reduced 
fees  for  those  who  submit  a  copy  of  their 
application  on  an  electronic  medium), 
which  fee  structure  would  provide  an 
incentive  to  supply  a  copy  of  an 
application  on  an  electronic  medium. 

Response:  As  discussed  in  the  Notice 
of  Proposed  Rulemaking,  while  the 
Office  is  considering  the  legislative  and 
reguiatorv-  changes  that  would  be 
necessary  to  permit  purely  electronic 
fihng  of  application  papers,  it  does  not 
currently  have  in  place  an  automated 
system  for  the  acceptance  and 
processing  of  application  papers  in 
electronic  form,  other  than  for  sequence 
listings.  Moreover,  the  Office  does  not 
currently  have  the  statutory  authority  to 
rebate  statutory  patent  filing  fees  to 
reflect  any  reduced  cost  to  die  Office 
due  to  the  submission  of  a  copy  of  an 
application  on  an  electronic  medium. 
The  Office  will  give  the  comments 
further  consideration  as  it  designs  and 
develops  the  Patent  Application 
Management  (PAM)  system. 

Comment  (3):  Several  .comments 
noted  that  §§  1.52  (a)  and  (b)  impose  a 
standard  on  applicants  not  currently 
observed  by  the  Office,  and  questioned 
whether  papers  in  the  application  file 
prepared  by  the  Office  will  comply  with 
§§1.52  (a)  and  (b). 

Response:  Sections  1.52  (a)  and  (b) 
apply  to  the  application  papers,  and 
amendments  or  corrections  thereto.  As 
such,  §§  1.52  (a)  and  (b)  do  not  apply  to 
those  papers  in  the  application  file 
prepared  by  the  Office,  since  they  do 
not  become  part  of  the  printed  patent. 

Comment  (4):  One  comment  noted 
that  proposed  §  1.52  appears  to  be 
neutral  with  regard  to  numbering  the 
lines  [e.g.,  a  line  number  every  five 
lines)  of  the  specification,  and  suggested 
that  line  numbering  is  a  beneficial 
practice  which  should  be  permitted,  and 
even  encouraged. 

Response:  Section  1.52  neither 
requires  nor  prohibits  line  numbering. 


Applicants  are  encouraged,  but  not 
required,  to  number  the  lines  of  the 
specification.  The  Office  wrill  give  the 
suggestion  further  study  and 
consideration  in  future  rulemaking. 

Comment  (5):  One  comment  noted 
that  when  paragraphs  are  separated  by 
a  blank  line  only  (i.e.,  no  indentation) 
and  end  between  pages,  it  is  not 
possible  to  tell  that  a  paragraph  break 
occurred.  The  comment  suggested  that 
the  application  format  requirements 
should  additionally  require  an 
indentation  at  the  beginning  of  each 
new  paragraph. 

Response:  It  is  desirable  that  a 
specification  include  an  indentation  at 
the  beginning  of  a  new  paragraph.  This 
requirement,  however,  was  not 
proposed  for  comment  in  the  Notice  of 
Proposed  Rulemaking.  In  addition,  PCT 
Rule  11  does  not  require  that  the 
beginning  of  each  new  paragraph  in  the 
specification  be  indented. 

Comment  (6):  One  comment  noted 
that  §  1.52(a)  would  prohibit 
handwriting  or  hand-printing  on  papers 
which  are  to  become  permanent  Office 
records.  The  comment  questioned 
whether  this  requirement  would  also 
apply  to  papers  issued  in  the  Office.  The 
comment  suggested  revising  Office 
practice  to  prohibit  an  examiner  from 
handwriting  comments  on  official 
papers  (e.g.,  advisory  actions  or 
interview  summary  records)  because:  (1) 
The  handwrriting  is  not  always 
decipherable,  and  (2)  the  handwriting  as 
it  comes  through  on  the  carbon  copies 
furnished  to  applicants  is  frequently  too 
light  at  least  in  part  to  be  decipherable. 

Response:  The  Office's  goal  is  to 
create  a  readable  administrative  record 
of  the  prosecution  of  every  application. 
The  Office  is  currently  designing, 
testing  and  implementing  electronic 
forms  and  Office  action  writing  software 
to  avoid  or  minimize  the  need  for  hand- 
writing/printing in  Office 
communications.  Any  applicant 
receiving  an  Office  communication  in 
which  the  handwriting  is  not 
decipherable,  or  does  not  adequately 
appear  on  the  carbon  copies  to  be 
decipherable,  should  request  a  legible 
copy  of  such  communication  from  the 
Office. 

Comment  (7):  Several  comments 
noted  that  the  limitations  in  §  1.52  (a) 
and  (b)  regarding  "typed"  ahd  "ink" 
appear  to  exclude  computer  and  laser 
printers,  as  well  as  commercially  or 
mechanically  printed  papers  such  as 
declaration  forms.  Another  comment 
noted  that  the  limitations  in  §§  1.52  (a) 
and  (b)  regarding  "typed"  and  "ink"  are 
more  restrictive  than  PCT  Rule  11.9  (a) 
and  (d). 


Response:  The  phrase  "printed"  was 
proi>osed  to  be  deleted  since  it  could  be 
read  to  mean  that  hand-printing  is 
acceptable.  Section  1.52(a)  will  require, 
in  part,  that  '(alll  p>apers  which  are  to 
become  a  part  of  the  permanent  records 
of  the  Patent  and  Trademark  Office  must 
be  legibly  written  either  by  a  typewriter 
or  mechanical  printer  in  permanent 
dark  ink  or  its  equivalent  in  portrait 
orientation  on  flexible,  strong,  smooth, 
non-shiny,  durable,  and  white  paper." 
This  will  clarify  that  papers  printed  by 
a  computer-operated  laser^  or  any 
mechanical  printer  are  acceptable,  but 
that  hand-printed  papers  are  not.  This 
change  will  also  avoid  inconsistencies 
with  the  requirements  of  PCT  Rule  11.9. 

Comment  (8):  One  comment  noted 
that  the  proposed  changes  to  §  1.52(a) 
did  not  include  any  limitations 
regarding  permissible  type  fonts.  The 
comment  questioned,  since  the  purpose 
of  the  proposed  rule  change  was  to 
permit  optical  character  recognition 
(OCR)  scanning  of  the  application 
papers,  whether  script  fonts  would  be 
permissible. 

Response:  Section  1.52(a)  does  not 
include  any  express  prohibition  against 
the  use  of  script  fonts.  Nevertheless^/? 
§  1.52(a)  requires  that  "the  applicatiohv^ 
papers  must  be  presented  in  a  form  i 
having  sufficient  clarity  and  contrasi 
between  the  paper  and  the  writing 
thereon  to  f)ermit  •  •   •  electronic 
reproduction  by  use  of  digital  imagingS 
and  optical  character  recognition."  An> 
application  papers,  including 
application  papers  containing  a  script 
font,  that  are  not  in  a  form  having 
sufficient  clarity  and  contrast  between 
the  paper  and  the  writing  thereon  to 
permit  electronic  reproduction  by  use  of 
digital  imaging  and  optical  character 
recognition  will  be  objected  to  as  not  in 
compliance  with  §  1.52(a).  Therefore, 
the  Office  cautions  applicants  not  to 
submit  application  papers  having  script 
fonts. 

Comment  (9):  One  comment  noted 
that  §  1.52(b)  would  require  that  all 
papers  (including  drawings  per 
proposed  §  1.84)  be  limited  to  either 
DIN  size  A4  or  8V2  by  11  inches,  which 
would  eUminate  the  currently  allowed 
paper  sizes  of  8V2  by  13  or  14  inches. 
The  comment  questioned  whether  this 
would  also  apply  to  the  official  papers 
issued  by  the  Office,  noting  that  the 
Office  currently  issues  papers  having  a 
paper  size  mix  of  8 V2  by  11, 13,  and  14 
inches,  which  presents  problems  for 
applicants.  The  comment  suggested  that 
the  Office  should  not  issue  papers  of  a 
size  not  permitted  in  §  1.52. 

Response:  The  Office  is  currently  in 
the  process  of  standardizing  to  either 
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21.0  cm.  by  29.7  cm.  (DIN  size  A4)  or 
21.6  cm.  by  27.9  cm.  {8V2  by  11  inches). 

Comment  (10):  One  comment 
suggested  that  the  Office  should  not 
issue  papers  with  writing  on  the  back 
side  in  accordance  with  §  1.52(b). 

Response:  The  Office  currently 
includes  informational  language  on  the 
back  side  of  certain  forms.  The 
alternatives  to  issuing  such  forms  with 
writing  on  the  back  side  are:  (1)  Not 
providing  this  information  to 
applicants,  (2)  reducing  the  print  size  to 
permit  all  of  the  information  to  be 
located  on  the  front  of  the  form,  or  (3) 
routinely  providing  multiple  page 
forms.  Since  none  of  the  alternatives  are 
preferable  to  simply  including 
informational  language  on  the  back  side 
of  certain  forms,  the  Office  will 
continue  to  include  information 
language  on  the  back  of  papers  issued 
by  the  Office,  until  it  fully  transforms  all 
of  its  forms  to  electronically  generated 
forms. 

Comment  (Jlf: One  comment 
questioned  whether  the  phrase  "claims 
on  a  separate  sheet"  in  §  1.52(b)  means 
that:  (1)  All  of  the  claims  must  appear 
on  a  single  separate  sheet,  (2)  eadh  claim 
must  appear  on  a  separate  sheet,  or  (3) 
the  claims  (claim  1)  must  begin  or 
commence  on  a  separate  sheet.  The 
comment  suggested  the  PCT  wording 
that  the  claims  shall  commence  on  a 
separate  sheet  if  the  rule  is  intended  to 
require  that  the  claims  (claim  1)  must 
beg^in  or  commence  on  a  separate  sheet. 

Response:  The  phrase  has  been 
changed  to  "the  claim  or  claims 
commencing  on  a  separate  sheet"  to 
clarify  that  the  claims  must  begin  or 
commence  on  a  separate  sheet  to 
parallel  PCT  requirements.  Thus, 
§§  1.52(b)  and  1.75(h)  require  that  the 
claims  (claim  1)  must  begin  or 
commence  on  a  separate  sheet.  Sections 
1.52(b)  and  1.75(h)  do  not  require  that 
all  of  the  claims  be  set  forth  on  a  single 
sheet ,  or  that  each  claim  be  set  forth  on 
a  separate  sheet. 

Comment  (12):  One  comment 
questioned  whether  the  phrase  "abstract 
and  claims  on  a  separate  sheet"  in 
§  1.52(b)  means  that  the  abstract  is  to  be 
on  one  separate  sheet,  and  the  claims 
are  to  be  tor  commence)  on  another 
separate  sheet. 

Response:  The  phrase  has  been 
changed  to  "the  claim  or  claims 
commencing  on  a  separate  sheet  and 
abstract  commencing  on  a  separate 
sheet"  to  clarify  that  the  claims  must 
commence  on  one  separate  sheet  and 
the  abstract  must  commence  on  another 
separate  sheet. 

Comment  (13):  One  comment  noted 
that  the  requirement  in  §1. 52(b),  as 
proposed,  will  require  that  the  lines  in 


the  oath  or  declaration,  as  well  as 
quotations  from  the  rules,  the  MPEP, 
and  court  decisions  in  subsequently 
filed  amendments,  be  1*/^  or  double 
spaced,  and  is  inconsistent  with  the 
forms  included  for  comment  with  the 
Notice  of  Proposed  Rulemaking. 

Response:  Section  1.52(b)  has  been 
changed  to  require,  inter  alia,  that  "(tlhe 
lines  of  the  specification,  and  any 
amendments  to  the  specification,  must 
heV/iOT  double  spaced."  The 
requirement  for  V/z  or  double  spacing 
will  not  apply  to  oaths  or  declarations, 
pre-printed  forms,  or  all  of  the 
statements  in  the  "Remarks"  section  of 
an  amendment.  Applicants  are 
nevertheless  requested  to  submit  papers 
with  lines  1 V2  or  double  spaced,  except 
in  standardized  forms  or  where  single- 
spacing  may  be  stylistically  necessary 
(e.g.,  block  quotations). 

Comment  (14):  One  comment 
questioned  whether  the  requirement  in 
§  1.52(b).  as  proposed,  that  papers  have 
lines  1  Vz  or  double  spaced  will  apply  to 
Office  actions.  The  comment  suggested 
that  not  placing  block  quotations  from 
the  statutes  and  regulations  in  single 
spacing  will  decrease  the  readability  of 
Office  actions. 

Response:  As  discussed  supra,  §§1.52 
(a)  and  (b)  are  designed  to  facilitate 
patent  printing  and  do  not  apply  to 
Office  actions.  Section  1.52(b)  has  been 
changed  to  require,  inter  alia,  that  "(t]he 
lines  of  the  specification,  and  any 
amendments  to  the  specification,  must 
be  1  Vj  or  double  spaced."  Therefore,  the 
requirement  for  1 V2  or  double  spaced 
lines  will  not  apply  to  Office  actions. 

Comment  (15):  Several  comments 
objected  to  the  requirement  that  tables 
be  in  portrait  orientation  as  inconsistent 
with  PCT  rules,  and  as  causing  tables  to 
be  split  over  multiple  pages. 

Response:  The  suggestions  are 
adopted.  Section  1.58  will  state  that 
"[cjhemical  and  mathematical  formulae 
and  tables  must  be  presented  in 
compliance  with  §§  1.52  (a)  and  (b), 
except  that  chemical  and  mathematical 
formulae  or  tables  may  be  placed  in  a 
landscape  orientation  if  they  cannot  be 
presented  satisfactorily  in  a  portrait 
orientation,"  rather  than  "[tjo  facilitate 
camera  copying  when  printing,  the 
width  of  formulae  and  tables  as 
presented  should  be  limited  normally  to 
12.7  cm.  (5  inches)  so  that  it  may  appear 
as  a  single  column  in  the  printed 
patent." 

Comment  (16):  One  comment  stated 
that  §  1.72  is  contrary  to  PCT  Rule 
11.4(a).  and  will  require  renumbering  of 
the  application  pages  for  later  filing  of 
that  application  in  the  European  Patent 
Office  (EPO)  or  under  the  PCT. 


Response:  Section  1.72,  as  proposed 
in  the  Notice  of  Proposed  Rulemaking, 
provided  that  the  abstract  be  "preferably 
prior  to  the  first  page  of  the 
specification,"  and.  as  such,  merely 
expressed  the  Office's  preference  for  the 
location  of  the  abstract  as  prior  to  the 
first  page  of  the  specification. 
Nevertheless,  to  avoid  the  undesirable 
result  of  requiring  an  applicant  who 
submitted  an  appUcation  in  the  format 
set  forth  in  §  1.77  to  renumber  the 
specification  pages  for  filing  that 
application  in  the  EPO  or  under  the 
PCT,  §  1.72  is  changed  to  state  that  the 
preferable  location  of  the  abstract  is 
following  the  claims. 

Comment  (1 7):  One  comment  stated 
that  requiring  that  the  rarely  used 
section  headings  (e.g..  statement 
regarding  federally  sponsored  research 
and  development)  be  followed  by  the 
phrase  "not-applicable"  is  confusing. 

Response:  Section  1.77  is  permissive 
rather  than  mandatory.  As  such,  any 
applicant  finding  the  format  suggested 
therein  to  be  confusing  is  at  liberty  to 
simply  include  those  section  headings 
applicable  to  the  particular  application. 
The  use  of  each  section  heading,  even 
when  the  section  is  "not-applicable,"  is 
desirable  in  that  it  apprises  the  Office 
that  the  section  at  issue  has  been 
considered  and  deemed  inapplicable. 
Simply  not  providing  a  section  heading 
is  ambiguous  as  to  whether  the 
applicant  considers  the  section 
inapplicable  or  has  not  considered 
whether  the  section  is  applicable  to  the 
application.  In  addition,  the  use  of  such 
section  headings  will  be  of  greater 
benefit  when  the  Office  implements 
procedures  to  permit  the  electronic 
filing  of  patent  applications. 

Comment  (18):  One  comment  stated 
that  the  requirements  set  forth  in  §  1.77 
are  m  addition  to  those  required  by  the 
PCT.  The  comment  argued  that  the 
Office  cannot  require  international 
applications  entering  the  national  stage 
under  35  U.S.C.  371  to  comply  wdth 
these  requirements. 

Response:  As  discussed  supra,  §  1.77 
merely  expresses  the  Office's  preference 
for  the  arrangement  of  the  application 
elements.  The  Office  may  advise  an 
applicant  that  the  application  does  not 
comply  with  the  format  set  forth  in 
§  1.77,  and  suggest  this  format  for  the 
applicant's  consideration;  however,  the 
Office  will  not  require  any  application 
to  comply  with  the  format  set  forth  in 
§  1.77.  Therefore,  there  is  no  conflict 
between  §  1.77  and  the  PCT. 

Comment  (19):  One  comment  noted 
that  §§  1.154  and  1.163  apply  to  design 
and  plant  applications,  and,  as  such, 
they  are  not  in  conflict  with  PCT  Rules. 
The  comment  suggested  that  it  would. 
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however,  be  preferable  that  all  types  of 
U.S.  applications  maintain  the  same 
order  of  application  elements,  and  that 
this  order  be  the  order  set  forth  by  the 
PCT  Rules. 

Response:  As  discussed  supra,  the 
arrangement  of  the  elements  of  an 
application  set  forth  in  §  1.77  is  not 
mandaton,-,  and,  as  such,  §  1.77  is  not  in 
conflict  with  the  PCT  or  PCT  Rules. 
Section  1,77  merely  expresses  the 
Office's  preference  for  the  arrangement 
of  the  elements  of  an  appUcation.  The 
Office's  preference  for  the  format  of 
design  appUcations  (§1,154)  and  plant 
apphcations  (§  1.163)  is  the  same  as  the 
Office's  preference  for  utility 
applications  (§  1.77). 

Comment  (20):  One  comment  stated 
that  Ln  the  absence  of  statutory 
requirements  for  the  appHcation 
elements  proposed  in  §§  1.77, 1.154, 
and  1.163,  the  rule  should  clearly  state 
that  these  application  elements  or 
arrangements  are  preferred  but  not 
mandatory. 

Response:  Sections  1.77,  1.154,  and 
1.163  employ  the  phrase  "should" 
rather  than  "must,"  which  is  the 
language  of  a  precatory  statement. 
Therefore,  §§  1.77.  1.154,  and  1.163 
currently  state  that  these  apphcation 
elements  or  arrangements  are  preferred, 
but  are  not  mandatory. 

Comment  (21):  One  comment 
questioned  whether  the  Application 
Transmittal  Form,  and  Fee  Transmittal 
Form  set  forth  in  §  1.77  should  be 
numbered  pages  1  and  2  pursuant  to 
§1.52.  ajid  further  questioned  where  the 
drawings  and  oath  or  declaration  are  to 
be  niunbered. 

Response:  Section  1.52  has  t^een 
changed  to  provide  that  the  pages  of  the 
specification,  not  the  application, 
should  be  consecutively  numbered 
beginning  with  page  1.  The  Application 
Transmittal  Form,  and  Fee  Transmittal 
Form  set  forth  m  §  1.77  are  not  part  of 
the  specification.  As  such,  they  should 
not  be  numbered  as  pages  1  and  2, 
respectively.  Likewise,  the  drawings 
and  oath  or  declaration  are  not  part  of 
the  specification,  and  need  not  be 
numbered. 

Comment  (22):  One  comment  stated 
that  the  failure  to  include  the  phrase 
"not  apphcable"  by  all  of  the 
application  elements  not  required  by 
statute  or  regulation  rendered  it  unclear 
as  to  whether  the  Office  would  object  to 
the  lack  of  an  application  element  for 
which  the  phrase  "not  applicable"  is 
not  included. 

Response:  The  Office  anticipates  that 
an  applicant  choosing  to  use  tbe 
Transmittal  forms  provided  by  the 
Office  will  arrange  his  or  her 
appUcation  in  the  format  suggested  by 


the  Office.  The  patent  statutes  and 
regulations  set  forth  the  requirements 
for  a  complete  application,  as  well  as 
the  requirements  for  obtaining  a  filing 
date  in  an  application.  Applications  are 
examined  for  compliance  with  the 
patent  statutes  and  regulations,  not  for 
consistency  with  any  particular 
transmittal  form. 

Comment  (23):  One  comment  noted, 
in  regard  to  §  1.84(c),  that  the  drawings 
of  an  international  application,  which 
are  often  used  for  processing  in  the 
Office,  will  have  the  World 
Organization  (WO)  publication  number 
and  International  Bureau  (IB) 
publication  date  on  the  top  of  the 
drawing. 

Response:  The  WO  publication 
niunber  and  IB  publication  date  placed 
on  the  top  of  the  drawing  of  an 
international  application  is  not 
objectionable  under  §  1.84(c), 

Conunent  (24):  One  comment  stated 
that  the  scan  target  points  conflict  with 
PCT  Rule  11.6(e).  As  such,  the  scan 
target  points  would  have  to  be  removed 
from  applications  to  be  filed  as  an 
international  application.  The  comment 
further  stated  that  these  target  points  are 
urmecessary  in  view  of  the  paper  size 
and  margin  requirements. 

Response:  Section  1.84(g)  states  that 
drawings  "should."  and  not  "must." 
have  scan  target  points  printed  on  two 
catercomer  margin  comers.  Thus, 
§  1.84(g)  merely  expresses  the  Office's 
preference  for  scan  target  points  on  the 
drawings  for  filming  and  printing 
purposes,  which  are  considered 
desirable  due  to  the  different  sights  on 
21.0  cm.  by  29.7  cm.  (DIN  size  A4)  and 
21.6  cm.  by  27.9  cm.  (8V2  by  11  inch) 
drawing  sheets.  An  appUcant  wishing  to 
provide  scan  target  points  on  drawings 
that  will  later  be  filed  in  the  EPO  may 
simply  copy  the  dravkings  to  be  filed  in 
the  EPO,  place  the  scan  target  points 
only  on  the  Office  copy  of  the  drawings, 
and  submit  the  copy  of  the  drawings 
containing  the  scan  target  points  to  the 
Office.  Likewise,  applicants  filing 
drawings  that  were  previously  filed  in 
the  EPO  should  simply  add  scan  target 
points  only  to  the  copy  of  the  drawings 
to  be  filed  in  the  Office.  Nevertheless,  as 
§  1.84(g)  merely  expresses  a  preference 
for  scan  target  points  for  Office  filming 
and  printing  purposes,  an  appUcant 
intending  to  later  file  the  application  in 
the  EPO,  or  any  applicant,  is  at  liberty 
to  not  include  such  scan  target  points  on 
the  drawings.  The  Office  will  not  object 
to  the  absence  of  scan  target  points  on 
any  drawings  filed  in  the  Office. 
Therefore,  §  1.84(g)  does  not  include  a 
requirement  in  excess  of.  or 
inconsistent,  with  PCT  Rules. 


Comment  (25):  One  comment  stated 
that  the  term  "catercomer"  is  slang,  and 
suggested  that  it  be  replaced  in  §  1.84(g) 
wdth  a  phrase  such  as  "diagonally 
opposite." 

Response:  The  term  "catercomer"  is 
not  slang.  While  there  are  a  number  of 
acceptable  English  phrases  to  denote 
diagonally  opposite,  the  term 
"catercomer"  was  selected  to  avoid 
using  a  multiple  word  phrase  where  a 
single  word  will  suffice. 

Comment  (26):  One  comment  stated 
that  the  language  proposed  to  be  added 
to  §  1.97  regarding  a  reexamination  or 
patent  owner  is  inconsistent  with 
§  1.533  and  suggested  that  it  be  deleted. 
Response:  The  suggestion  is  adopted. 
Comment  (27):  One  comment  stated 
that  §  1.131  does  not  specify  whether 
the  phrase  "application"  includes 
provisional  applications.  The  comment 
suggested  that  §  1.131  be  amended  to 
state  "unless  the  date  of  such  patent  or 
publication  is  more  than  one  year  prior 
to  the  earliest  date  on  which  the 
inventor's  or  patent  owner's  application 
or  provisional  application  from  which 
that  apphcation  claims  priority 
therefrom  was  filed  in  this  country." 
Response:  The  proposed  change  to 
§  1.131  is  not  adopted.  It  -s  well 
estabhshed  that  the  filing  date  of  any 
abandoned  application  co-pending  with 
and  referred  to  in  a  patent  is  the 
effective  date  of  the  patent  with  respect 
to  the  common  subject  matter  disclosed 
in  the  patent  and  abandoned 
application.  See  In  re  Switzer,  166  F.2d 
827,  77  USPQ  156  (CCPA  1948).  Section 
1.131  does  not  make  a  specific  reference 
to  nonprovisional  apphcations  for 
which  a  benefit  is  claimed  under  35 
U.S.C.  120;  however,  it  is  understood 
that  the  effective  date  of  any  patent 
sought  to  be  antedated  pursuant  to 
§  1.131  is  the  earhest  filing  date  of  any 
application  to  which  the  patent  is 
entitled  to  under  35  U.S.C.  120  with 
respect  to  the  common  subject  matter 
disclosed  in  the  patent  and  the 
application.  The  provisions  of  title  35, 
except  for  35  U.S.C.  115.  131.  135  and 
157,  apply  to  provisional  applications. 
35  U.S.C.  111(b)(8).  It  is  therefore 
likewise  unnecessary  to  specifically 
reference  provisional  applications  in 
§1.131. 

Comment  (28):  Several  comments 
objected  to  §§1.291  and  1.292  as  pre- 
grant  opposition,  especially  in  view  of 
the  pre-grant  pubhcation  of  pending 
applications  that  would  be  provided  for 
in  H.R.  1733,  if  enacted,  and  the 
expanded  reexamination  that  would  be 
provided  for  in  H.R.  1732,  if  enacted. 
The  comments  either  suggested  that  the 
protest  and  public  use  proceeding 
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provisions  of  §§  1.291  and  1.292  be 
severely  limited  or  abolished. 

Response:  The  changes  to  §§  1.291 
and  1.292  place  greater  obligations  on 
third  parties  seeking  to  use  these 
sections.  As  such,  this  rule  change  does 
not  add  to  any  third  party's  ability  to 
participate  m  the  prosecution  of  a 
pending  application.  Nevertheless,  as 
neither  HR.  1732  nor  H.R.  1733  has 
presently  been  enacted,  analysis  of 
whether  modification  of  §§1.291  and 
1.292  in  addition  to  that  proposed  in  the 
Notice  of  Proposed  Rulemaking  is 
desirable  in  a  pre-grant  pubUcation  or 
expanded  reexamination  system  is  held 
in  abeyance  pending  enactment  of  H.R. 
1733  or  l-'32. 

Comment  (29):  One  comment  noted 
that  any  standardization  of  patent 
applications  should  not  include  pre- 
printed forms  taking  eleven  hours  to 
complete.  The  comment  further 
suggested  that  word- processor  versions 
of  any  collection  of  information,  rather 
than  pre-printed  forms,  would  be  of 
greater  assistance  to  members  of  the 
public. 

Response:  Initially,  the  Notice  of 
Proposed  Rulemaking  indicated  that  the 
initial  patent  application  (e.g.,  the 
specification,  drawings,  as  well  as  the 
standard  forms),  not  merely  the 
proposed  standardized  forms,  is  a 
collection  of  information  estimated  to 
average  eleven  hours  to  complete.  The 
Notice  of  Proposed  Rulemaking  stated 
that  the  public  reporting  burden  for 
these  collections  of  information  is 
estimated  to  average:  (1)  Twelve 
minutes  per  response  for  the  Fee 
Transmittal  form,  (2)  twelve  minutes  per 
response  for  the  Utility  Patent 
Application  Transmittal  form,  (3)  twelve 
minutes  per  response  for  the  Design 
Patent  .Application  Transmittal  form,  (4) 
twelve  minutes  per  response  for  the 
Plant  Patent  Application  Transmittal 
form,  (5)  twelve  minutes  per  response 
for  the  Plant  Color  Coding  Sheet,  (6) 
twenty-four  minutes  per  response  for 
the  Declaration  form,  and  (7)  twenty- 
four  minutes  per  response  for  the  Plant 
Patent  Application  Declaration. 
Nevertheless,  the  final  rules  do  not 
require  the  use  of  any  standardized 
form.  The  Office  publishes  standardized 
forms  onlv  as  an  aid  to  practitioners  and 
applicants. 

Comment  (30):  One  comment 
questioned  whether  use  of  the 
standardized  versions  of  the  various 
forms  would  be  required.  Another 
comment  stated  that  the  Office  has  no 
authontv  to  require  the  use  of  the 
published  forms  in  the  absence  of 
statutory  authority.! 

Response:  Use  of  the  forms  included 
for  comment  with  the  Notice  of 


Proposed  Rulemaking  is  not  mandatory. 
That  is,  an  applicant  need  not  use  the 
standardized  versions  of  the  Fee 
Transmittal  form,  Utility  Patent 
Application  Transmittal  form.  Design 
Patent  Application  Transmittal  form, 
Plant  Patent  Apphcation  Transmittal 
form.  Plant  Color  Coding  Sheet, 
Declaration  form  and  Plant  Patent 
Application  Declaration  form,  and  need 
not  use  any  fee  transmittal  form, 
application  transmittal  fonn,  or  plant 
color  coding  sheet.  These  forms  were 
created  to  assist  applicants  in  filing  a 
patent  application  and  to  help  ensure 
the  filing  of  a  complete  application 
accompanied  by  the  appropriate  fees, 
thereby  avoiding  unnecessary  delays  in 
the  examination  of  the  application. 

Comment  (31):  One  comment  stated 
that  the  Office  should  not  require  the 
use  of  mandated  forms,  and  if  the  Office 
requires  the  use  of  mandated  forms,  the 
Office  should  revise  the  forms  to  render 
them  readily  reproducible  by 
conventional  software,  and  should 
arrange  for  versions  of  these  forms  in 
various  formats  to  be  distributed  by  the 
Internet,  bulletin  board,  or  floppy  disk. 
Another  comment  suggested  that  the 
Office  should  make  its  form  or 
templates  available  for  electronic 
copying. 

Response:  Copies  of  the  standard 
forms  provided  by  the  Office  may  be 
obtained  by  contacting  the  Customer 
Service  Center  of  the  Office  of  Initial 
Patent  Examination  at  (703)  308-1214. 
Also,  many  standardized  forms  have 
been  loaded  on  the  Office's  Internet 
Website  and  may  be  electronically 
copied  via  the  Internet  through 
anonymous  file  transfer  protocol  (ftp) 
(address:  ftp.uspto.gov).  Nevertheless, 
use  of  the  forms  included  for  comiment 
with  the  Notice  of  Proposed  Rulemaking 
is  not  mandatory. 

Comment  (32):  One  comment 
questioned  why  there  is  a  box  with  an 
instruction  to  type  a  plus  sign  in  the  box 
at  the  very  top  of  the  standardized 
forms. 

Response:  As  discussed  supra,  the 
Office  plans  to  replace  or  augment  the 
current  microfilming  process  with  an 
electronic  data  base  which  captuires  at 
least  the  technical  content  of  the 
application-as-filed  for  internal  Office 
use.  Typing  a  plus  sign  {+)  into  this  box 
will  facihtate  the  image  scaimer  in 
aligning  the  remaining  typing  on  the 
form  during  the  scanning  process. 

Comment  (33):  One  comment 
questioned:  (1)  Why  the  application 
transmittal  forms  do  not  have  a  place  for 
applicant  to  indicate  the  type  of  new 
utility  application  being  transmitted 
(e.g.,  a  provisional,  original, 
continuation,  division,  continuation-in- 


part,  reissue),  and  (2)  how  the  Office 
official  will  obtain  this  information  for 
entn,'  in  the  official  use  "application 
type"  box. 

Response:  The  Utility  Patent 
Application  Transmittal  form  sets  forth 
instructions  for  filing  utility 
apphcations  under  §  1.53  in  the 
arrangement  set  forth  in  §  1.77.  All  non- 
reissue,  nonprovisional  utility 
applications  {i.e.,  original,  continuation, 
divisional,  and  continuation-in-part 
applications)  filed  under  §  1.53  should 
be  submitted  using  the  Utility  Patent 
.'\pplication  Transmittal  form.  The 
Design  Patent  .Application  Transmittal 
form  sets  forth  instructions  for  filing 
design  applications  in  the  arrangement 
set  forth  in  ^  1  154.  .Ml  non-reissue 
design  applications  should  be  submitted 
using  the  Design  Patent  .Application 
Transmittal  form  The  Plant  Patent 
Application  Transmittal  form  sets  forth 
instructions  for  filing  plant  applications 
in  the  arrangement  set  forth  in  §  1.163. 
All  non-reissue,  nonprovisional  plant 
applications  should  be  submitted  using 
the  Plant  Patent  Application  Transmittal 
form. 

A  Reissue  Patent  Application 
Transmittal  form  is  also  available,  and 
all  applications  for  the  reissue  of  a 
patent  should  be  submitted  using  the 
Reissue  Patent  Application  Transmittal 
form.  The  cover  sheet  provided  for  in 
§  1.53(b)(2)(i)  for  a  provisional 
application  functions  as  a  transmittal 
sheet  for  a  provisional  application.  As 
such,  the  .standardized  Provisional 
Apphcation  Cover  Sheet  is  the 
transmittal  form  for  a  provisional 
apphcation.  The  provisional  application 
cover  sheet  was  published  in  the 
rulemaking  entitled  "Changes  to 
Implement  20- Year  Patent  Term  and 
Provisional  Applications,"  in  the 
Federal  Register  at  60  FR  20230-31 
(April  25.  1995).  and  in  the  Patent  and 
Trademark  Office  Official  Gazette  at 
1174  Off.  Gaz.  Pat  Office  45-46  (May  2. 
1995). 

To  provide  a  place  on  the  Apphcation 
Transmittal  form  for  claims  imder  35 
U.S.C.  119, 120,  or  121  would  require 
the  use  of  an  unacceptably  smaller  font 
on  the  Application  Transmittal  form. 
The  Declaration  forms  provide  a  place 
for  stating  claims  under  35  U.S.C.  119, 
120  or  121.  The  inclusion  on  filing  of  an 
executed  or  unexecuted  Declaration 
form  containing  this  information  would 
assist  the  Office  in  ascertaining  whether 
the  application  is  an  original, 
continuation,  divisional,  or 
continuation-in-part  application.  In 
addition,  in  the  event  that  H.R.  1733  is 
enacted,  and  the  proposed  changes  to 
§§  1.55(a)  and  1.78(a)(2)  are  adopted 
substantially  as  proposed,  the  routine 
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inclusion  of  claims  for  priorifv  under  35 
U.S.C.  119.  120.  or  121  m  an  executed 
or  imexecuted  deciaraUon  form 
accompanying  the  application  papers 
would  be  an  excellent  mechanism  for 
avoiding  an  inadvertent  failure  to  timely 
submit  a  claim  for  priority  under  35 
U.S.C.  119,  120,  or  121. 

Comment  (34):  One  comment  noted 
that  the  heading  "DECLARATION"  does 
not  state  the  types  of  applications  with 
which  the  declaration  form  could  be 
used.  The  comment  questioned  whether 
it  is  intended  to  be  used  with  any  type 
of  nonprovisional  appUcation  except 
plant  applications  for  which  a  separate 
form  is  proposed. 

Response:  The  declaration  form 
containing  the  heading 
"DECLARATION"  is  intended  to  be 
used  with  any  type  of  nonprovisional 
application  except  plant  applications, 
for  which  a  separate  Plant  Declaration 
form  is  provided. 

Comment  (35):  One  comment 
suggested  that  in  the  foreign  priority 
claim  section  of  the  Declaration  form, 
the  last  Une,  the  phrase  "having  a  fiUng 
date  before  that  of  the  application  on 
which  priority  is  claimed"  should  be 
changed  to  "for  which  priority  is  not 
claimed,"  to  cover  those  foreign 
applications  which  have  a  filing  date 
after  that  of  the  appUcation  on  which 
priority  is  claimed  and  the  benefit  of 
which  applicant  does  not  want  to  claim. 
The  comment  also  indicated  that, 
frequently,  an  apphcation  is  filed  after 
the  Convention  Year. 

Response:  The  suggestion  is  not 
adopted.  Section  1.63(c)  requires  that  an 
oath  or  declaration  in  any  application  in 
which  a  claim  for  priority  is  made 
pursuant  to  §  1.55  identify  *  •  *  "any 
foreign  application  having  a  filing  date 
before  that  of  the  application  on  which 
priority  is  claimed,  by  specifying  the 
application  number,  country,  day, 
month,  and  year  of  its  filing."  Thus,  the 
language  in  the  Declaration  form  aids 
applicants  in  submitting  a  declaration  in 
compUance  with  §  1.63(c).  Any  foreign 
application  having  a  filing  date  before 
that  of  the  appUcation  on  which  priority 
is  claimed  is,  by  definition,  a  foreign 
application  for  which  priority  is  not 
claimed. 

Comment  (36):  One  comment 
suggested  that  in  the  foreign  priority 
claim  section,  the  right  hand  colunms. 
the  heading  should  be  corrected  to 
"Certified  Copy  Attached"  since  the 
Office  does  not  routinely  want 
uncertified  copies. 

Response:  The  suggestion  is  adopted. 
The  Declaration  form  has  been  modified 
accordingly. 

Comment  (37):  One  comment  noted 
that  the  Fee  Calculation  and 


AppUcation  Transmittal  are  currently 
on  a  single  sheet/form,  where  the 
proposed  forms  provide  a  separate 
sheet/form  for  each.  The  comment  also 
noted  that  the  current  Declaration  form 
is  a  single  sheet,  where  the  proposed 
Declaration  form  contains  multiple 
sheets. 

Response:  The  Office  currently 
receives  appUcation  transmittals,  fee 
calculations/transmittals  and 
declarations  in  a  variety  of  forms  and  in 
a  multitude  of  formats.  The  prop>osed 
forms  were  developed  as  a  result  of  an 
analysis  of  the  current  practices  and 
requirements  of  appUcants,  as  well  as 
the  Office's  plans  to  scan  apphcation 
data  from  these  forms  into  an  electronic 
data  base.  The  Fee  Transmittal  form  was 
created  to  aid  appUcants  in  submitting 
the  fees  due  on  filing  a  new  patent 
appUcation,  as  well  as  the  fees  that  may 
be  due  throughout  the  prosecution  of 
the  appUcation.  The  AppUcation 
Transmittal  serves  to  both  aid 
appUcants  in  filing  a  complete 
application,  and  simpUfy  the  pre- 
examination  processing  of  the 
application.  To  permit  the  inclusion  of 
additional  fee  calculation  and 
appUcation  transmittal  information  on 
the  standardized  forms,  and  td  provide 
a  Fee  Transmittal  form  for  use 
throughout  the  prosecution  of  the 
appUcation.  a  separate  Fee  Transmittal 
form  and  AppUcation  Transmittal  form 
were  developed.  A  multi-page 
Declaration  form  is  necessary  to 
accommodate  the  Office's  plans  to  scan 
appUcation  data  from  this  Declaration 
form  into  an  electronic  data  base. 

Comment  (38):  One  comment 
indicated  that  the  meaning  or  purpose 
of  "suffix"  in  the  inventor  signature 
block  is  unclear,  and  requested  an 
explanation  as  to  whether  it  refers  to 
"Jr."  or  "n,"  or  whether  it  is  a  place  to 
put  the  mother's  name  for  those 
inventors  whose  family  name  is 
followed  by  their  mother's  name. 

Response:  The  field  on  the 
Declaration  form  labeled  (inventor) 
"suffix"  is  intended  to  provide  the 
appUcant  with  an  option  to  indicate 
family  position  relative  to  age.  Examples 
of  an  inventor's  suffix  are:  Jr.,  Sr..  and 
in.  This  information  is  tracked  by  the 
Office  and  is  necessary  to  print  patents 
which  accurately  reflect  bibUographic 
information  about  the  inventor.  The  use 
of  this  field  and  the  data  expected  wiU 
be  clarified  and  specified  in  the  form 
instructions. 

Comment  (39):  One  comment 
questioned  the  meaning  or  piupose  of 
"AppUcant  Authority"  in  the  last  line  of 
the  inventor  data  block. 

Response:  The  phrase  "AppUcant 
Authority"  indicates  the  authority  that 


the  appUcant  has  in  executing  the 
application  (e.g.,  inventor,  executor 
(§  1.42).  assignee  (§  1.47(b)).  This  field  is 
an  optional  field  for  the  appUcant  to 
complete.  The  electronic  versions  of  the 
proposed  standard  declaration  forms 
would  provide  the  appUcant  with 
directions  and  a  Ust  of  vaUd  codes  that 
correspond  with  a  specific  identification 
of  the  authority  the  appUcant  retains 
(e.g.,  the  Authority  Code  for  an  executor 
vdll  be  "04"). 

Comment  (40):  One  comment  stated 
that  due  to  the  spacing  and  small  fonts 
on  the  fee  transmittal  form,  this  sheet 
cannot  be  used  with  a  conventional 
word  processor. 

Response:  To  accommodate  aU  the  fee 
descriptions  on  a  one-page  fee 
transmittal  it  was  necessary  to  use 
smaller  fonts  in  the  form's  design.  These 
fonts  are  available  in  Word  and 
WordPerfect.  An  electronic  version  of 
the  fee  transmittal  will  be  available  from 
the  Office  soon. 

Comment  (41):  One  conunent  stated 
that  the  "one  form  fits  all"  mentaUty  of 
the  fee  transmittal  form  should  be 
reconsidered  since  certain  fees  are 
submitted  only  once  during  the 
prosecution  of  an  appUcation. 

Response:  The  proposed  standard 
one- page  fee  form  is  primarily  to 
faciUtate  and  simpUfy  the  fee  payment 
process.  The  one-page  fee  transmittal  is 
intended  to  aid  applicants  in  providing 
complete  fee  information  to  the  Office 
for  each  appUcation  and  paper 
submission.  This  will  enable  the  Office 
to  more  efficiently  process  and  record 
fee  payments,  which  will  avoid  delays 
in  the  prosecution  of  an  appUcation. 

Other  Constderations 

This  final  rule  change  is  in  conformity 
with  the  requirements  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et seq). 
Executive  Order  12612.  and  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3501  et  seq.  It  has  been 
determined  that  this  final  rule  is  not 
significant  for  the  purposes  of  Executive 
Order  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  this 
rule  change  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
FlexibiUty  Act.  5  U.S.C.  605^)).  The 
principal  effect  of  this  rule  change  is  to 
simpUfy  and  clarify  the  rules  governing 
the  form  of  patent  appUcation  papers. 
The  Office  has  also  determinecf  that 
this  notice  has  no  FederaUsm 
impUcations  affecting  the  relationship 
between  the  National  Government  and 
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the  States  as  outlined  in  Executive 
Order  12612 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
infonnation  displays  a  currently  valid 
OMB  control  numter 

This  final  rule  package  contains  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1995,  44 
use.  3501  et  seq  This  collection  of 
information  is  currently  approved  by 
the  Office  of  Management  and  Budget 
under  Control  No.  0651-0032.  This 
collection  of  information  includes  the 
initial  patent  application  filing,  the  Fee 
Transmittal  form,  the  Utility  Patent 
Application  Transmittal  form,  the 
Design  Patent  Application  Transmittal 
form,  the  Plant  Patent  Application 
Transmittal  form,  the  Plant  Color 
Coding  Sheet,  the  Declaration  form,  and 
the  Plant  Patent  Application  Declaration 
form.  The  above-mentioned  forms  will 
reduce  the  burden  and  uncertainty 
associated  with  the  submission  of  an 
appUcation  and  related  information,  and 
enhance  the  Office's  abililv  to  use 
standardized  automation  techniques 
(optical  character  recognition,  etc.)  to 
record  and  process  information 
concerning  applications  The  public 
reporting  burden  for  these  collections  of 
information  is  estimated  to  average:  (1) 
Ten  hours  per  response  for  the 
specification  and  drawings  of  an 
apphcation,  (2)  twelve  minutes  per 
response  for  the  Fee  Transmittal  form, 
(3)  twelve  minutes  per  response  for  the 
UtiUty  Patent  Application  Transmittal 
form,  (4)  twelve  minutes  per  response 
for  the  Design  Patent  Application 
Transmittal  form.  (5)  twelve  minutes  per 
response  for  the  Plant  Patent 
Apphcation  Transmittal  form,  (6)  twelve 
minutes  per  response  for  the  Plant  Color 
Coding  Sheet.  (7)  twenty-four  minutes 
per  response  for  the  Declaration  form, 
and  (8)  twenty-four  minutes  per 
response  for  the  Plant  Patent 
.Application  Declaration  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biu'den  to 
the  Office  of  System  Quality  and 
Enhancement.  Data  .Administration 
Division.  Patent  and  Trademark  Office. 
Washington,  DC  20231,  and  to  the 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  IX:  20503  (ATTN: 
Paperwork  Reduction  Act  Project  0651- 
0032). 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
Information,  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements,  Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  Part  1  is  amended  as 
follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.Q  6,  unless  otherwise 
noted. 

2.  Section  1.5  is  amended  by  adding 
paragraph  (f)  to  read  as  follows: 

§  1.5    Identification  o(  application,  patent  or 
registration. 

«         )t         *         ft         * 

(f)  When  a  paper  concerns  a 
provisional  appUcation,  it  should 
identify  the  appUcation  as  such  and 
include  the  appUcation  number. 

3.  Section  1.12  Is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  1.12    Assignment  records  open  to  public 
Inspection. 

•  •         •         •        • 

(c)  Any  request  by  a  member  of  the 
public  seelding  copies  of  any  assignment 
records  of  any  pending  or  abandoned 
patent  appUcation  preserved  in 
confidence  under  §  1.14,  or  any 
information  with  respect  thereto,  must: 

(1)  Be  in  the  form  of  a  petition 
accompanied  by  the  petition  fee  set 
forth  m§  1.17(1);  or 

(2)  Include  written  authority  granting 
access  to  the  member  of  the  public  to 
the  particular  assignment  records  from 
the  applicant  or  appUcant's  assignee  or 
attorney  or  agent  of  record. 

•  •        •        *        • 

4.  Section  1.14  is  amended  by  revising 
the  section  heading  and  paragraphs  (a). 
(b),  and  (e)  to  read  as  follows 

$  1 .14    Patent  aoplications  preserved  In 
confidence 

(a)  (1)  Patent  apphcations  are 
generaUy  preserved  in  confidence 
pursuant  to  35  U.S.C.  122.  No 
information  will  be  given  concerning 
the  fiUng,  pendency,  or  subject  matter  of 
any  application  for  patent,  and  no 
access  wiU  be  given  to,  or  copies 
furnished  of,  any  appUcation  or  papers 
relating  thereto,  except  as  set  forth  in 
this  section. 


(2)  Status  information,  which 
includes  information  such  as  whether 
the  application  is  pending,  abandoned, 
or  patented,  as  well  as  the  application 
number  and  filing  date,  may  be 
suppUed: 

(i)  Concerning  an  application  or  any 
application  claiming  the  benefit  of  the 
filing  date  of  the  application,  if  the 
application  has  been  identified  by 
application  number  or  serial  number 
and  filing  date  in  a  published  patent 
document. 

(ii)  Concerning  the  national  stage 
application  or  any  application  claiming 
the  benefit  of  the  filing  date  of  a 
pubUshed  international  application,  if 
the  United  States  of  America  has  been 
indicated  as  a  Designated  State  in  the 
international  appUcation,  or 

(iii)  When  it  has  been  determined  by 
the  Commissioner  to  be  necessary  for 
the  proper  conduct  of  business  before 
the  Office. 

(3)  Access  to.  or  copies  of,  an 
application  may  be  provided: 

(i)  When  the  application  is  open  to 
the  public  as  provided  in  §  1.11(b), 

(ii)  When  written  authority  in  that 
application  from  the  applicant,  the 
assignee  of  the  application,  or  the 
attorney  or  agent  of  record  has  been 
granted, 

(iii)  When  it  has  been  determined  by 
the  Commissioner  to  be  necessary  for 
the  proper  conduct  of  business  before 
the  Office,  or 

(iv)  To  any  person  on  written  request, 
vdthout  notice  to  the  applicant,  when 
the  application  is  abandoned  and 
available  and  is: 

(A)  Referred  to  in  a  U.S.  patent, 

(B)  Referred  to  in  an  application  open 
to  public  inspection, 

(C)  An  application  which  claims  the 
benefit  of  the  filing  date  of  an 
appUcation  open  to  public  mspection, 
or 

(D)  An  application  in  which  the 
applicant  has  filed  an  authorization  to 
lay  open  the  complete  application  to  the 
pubUc. 

(b)  Complete  applications  (§  1.51(a)) 
which  are  abandoned  may  be  destroyed 
and  hence  may  not  be  available  for 
access  or  copies  as  permitted  by 
paragraph  (a)(3)(iv)  of  this  section  after 
20  years  from  their  filing  date,  except 
those  to  which  particular  attention  has 
been  called  and  which  have  been 
marked  for  preservation. 
***** 

(e)-  Any  request  by  a  member  of  the 
public  seeking  access  to.  or  copies  of, 
any  pending  or  abandoned  application 
preserved  in  confidence  pursuant  to 
paragraph  (a)  of  this  section,  or  any 
papers  relating  thereto,  must: 
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(1)  Be  in  the  form  of  a  petition  and  be 
accompanied  by  the  petition  fee  set 
forth  in  §  11 /(i);  or 

(2)  Include  wntten  authority  granting 
access  to  the  member  of  the  public  in 
that  particular  application  from  the 
apphcant  or  the  applicant's  assignee  or 
attorney  or  agent  of  record. 

5  Section  1.52  is  amended  bv  revising 
paragraphs  (a)  and  fla)  to  read  as  follows: 

§  1.52    Language,  papef,  vwttlng,  margins. 

(a)  The  application,  any  amendments 
or  corrections  thereto  and  the  oath  or 
declaration  must  be  in  the  English 
language  except  as  provided  for  in 
§  1.69  and  paragraph  (d)  of  this  section, 
or  be  accompanied  bv  a  verified 
translation  of  the  application  and  a 
translation  of  any  corrections  or 
amendments  into  the  Enghsh  language 
All  papers  which  are  to  become  a  part 
of  the  permanent  records  of  the  Paten! 
and  Trademark  Office  must  be  legibly 
written  either  by  a  t\'pevvTiter  or 
mechanical  printer  in  permanent  dark 
ink  or  its  equivalent  in  portrait 
orientation  on  flexible,  strong,  smooth, 
non-shiny,  durable,  and  white  paper 
All  of  the  apphcation  papers  must  be 
presented  in  a  form  having  sufficient 
clarity  and  contrast  between  the  paper 
and  the  writing  thereon  to  permit  the 
direct  reproduction  of  readilv  legible 
copies  in  any  number  by  use  of 
photographic,  electrostatic,  photo-offset, 
and  microfilming  processes  and 
electronic  reproduction  by  use  of  digital 
imaging  and  optical  character 
recognition.  If  the  papers  are  not  of  the 
required  quality,  substitute  typewritten 
or  mechanically  printed  papers  of 
suitable  quality  will  be  required  See 
§  1.125  for  filing  substitute  tvpewntten 
or  mechanically  printed  papers 
constituting  a  substitute  specification 
when  required  by  the  Office. 

lb]  Except  for  drawings,  the 
application  papers  (specification, 
including  claims,  abstract,  oath  or 
declaration,  and  papers  as  provided  for 
in  this  part  and  also  papers 
subsequently  filed,  must  have  each  page 
plainly  written  on  only  one  side  of  a 
sheet  of  paper,  with  the  claim  or  claims 
commencing  on  a  separate  sheet  and  the 
abstract  commencing  on  a  separate 
sheet.  See  §§  1  7203)  and  1.75(h}.  The 
sheets  of  paper  must  be  the  same  size 
and  either  210  cm  by  29.7  cm  (DI.N 
size  A4)  or  21.6  cm.  by  27.9  cm.  (S'/z  by 
11  inches)  Each  sheet  must  include  a 
top  margin  of  at  least  2.0  cm.  (V*  inch), 
a  left  side  margin  of  at  least  2.5  cm.  (1 
inch),  a  right  side  margm  of  at  least  2.0 
cm.  (%  inch),  and  a  bottom  margin  of 
at  least  2.0  cm.  (%  inch),  and  no  holes 
should  be  made  in  the  sheets  as 
submitted.  The  lines  of  the 


specification,  and  any  amendments  to 
the  specification,  must  be  iv^  or  double 
spaced.  The  pages  of  the  specification 
including  claims  and  abstract  must  be 
numbered  consecutively,  starting  with 
1 .  the  numbers  being  centrally  located 
above  or  preferably,  below,  the  text  See 
§  1.84  for  drawings. 
***** 

6.  Section  1,54  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§1.54     Parts  ot  application  to  t>e  fifed 
together,  filing  receipt 

*  *         »         *         » 

(b)  .Applicant  will  be  informed  of  the 
application  number  and  fiUng  date  by  a 
filing  receipt. 

7  Section  1  -58  IS  a.niended  by 
removing  and  reser\ing  paragraph  (b) 
and  revising  the  section  heading  and 
paragraph  (c)  to  read  as  follows: 

§  1.58    Chemical  and  mathematical 
formulae  and  tables. 

*  »         •         *         » 

(b)  [Reserved] 

(c)  Chemical  and  mathematical 
formulae  and  tables  must  be  presented 
m  compliance  with  §  1.52  (a)  and  (b), 
except  that  chemical  and  mathematical 
formulae  or  tables  may  be  placed  in  a 
landscape  orientation  if  they  cannot  be 
presented  satisfactonly  in  a  portrait 
orientation.  Tvpewntten  characters  used 
in  such  formulae  £md  tables  must  be 
chosen  from  a  block  (nonscript)  type 
foni  or  lettering  style  havmg  capital 
letters  which  are  at  least  0.21  cm.  (0.08 
inch)  high  (e.g.,  elite  type).  A  space  at 
least  0.64  cm.  ("•/*  inch)  high  should  be 
provided  between  complex  formulae 
and  tables  and  the  text.  Tables  should 
have  the  fines  and  columns  of  data 
closelv  spaced  to  conserve  space, 
consistent  with  a  high  degree  of 
legibility. 

8.  Section  1.62  is  amended  by  revising 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§  1,62    File  wrapper  continuing  procedure. 

***** 

(e)  An  application  filed  imder  this 
section  will  utilize  the  file  wrapper  and 
contents  of  the  prior  application  to 
constitute  the  new  continuation, 
continuation-in-part,  or  divisional 
application  but  will  be  assigned  a  new 
application  number.  Changes  to  the 
prior  apphcation  must  be  made  in  the 
form  of  an  amendment  to  the  prior 
apphcation  as  it  exists  at  the  time  of 
filing  the  application  under  this  section. 
No  copy  of  the  prior  apphcation  or  new 
specification  is  required.  The  filing  of 
such  a  copy  or  specification  will  be 
considered  improper,  and  a  filing  date 
as  of  the  date  of  deposit  of  the  request 
for  an  application  under  this  section 


will  not  be  granted  to  the  application 
unless  a  petition  with  the  fee  set  forth 
in  §  1.17(i)  is  filed  with  instructions  to 
cancel  the  copy  or  specification. 

(f)  The  filing  of  an  apphcation  under 
this  section  will  be  construed  to  include 
a  waiver  of  confidence  by  the  applicant 
under  35  U.S.C,  122  to  the  extent  that 
any  member  of  the  pubfic  who  is 
entitled  under  the  provisions  of  §  1.14  to 
access  to,  or  information  concerning 
either  the  prior  application  or  any 
continuing  apphcation  filed  imder  the 
provisions  of  this  section  may  be  given 
similar  access  to,  or  similar  information 
concerning,  the  other  application(s)  in 
the  file  wrapper. 
•        •        ♦        «        • 

9.  Section  1.72  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 


f  1.72    Title  and  abstract 

•        •         >         >         . 

(b)  A  brief  abstract  of  the  technical 
disclosure  in  the  specification  must 
commence  on  a  separate  sheet, 
preferably  following  the  claims,  under 
the  heading  "Abstract  of  the 
Disclosure."  The  purpose  of  the  abstract 
is  to  enable  the  Patent  and  Trademark 
Office  and  the  pubhc  generally  to 
determine  quickly  &om  a  cursory 
inspection  the  nature  and  gist  of  the 
technical  disclosure.  The  abstract  shall 
not  be  used  for  interpreting  the  scope  of 
the  claims. 

10.  Section  1.75  is  amended  by 
revising  paragraph  (g)  and  adding 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§1.75    Clatm(s). 

•         •         *         •         • 

(g)  The  least  restrictive  claim  should 
be  presented  as  claim  number  1 ,  and  all 
dependent  claims  should  be  grouped 
together  with  the  claim  or  claims  to 
which  they  refer  to  the  extent 
practicable. 

(h)  The  claim  or  claims  must 
commence  on  a  separate  sheet. 

(i)  Where  a  claim  sets  forth  a  plurality 
of  elements  or  steps,  each  element  or 
step  of  the  claim  should  be  separated  by 
a  line  indentation. 

11.  Section  1.77  is  revised  to  read  as 
follows: 

§1.7?    Arrancjeneni  of  ap0iiC3tion 
elements 

(a)  The  elements  of  the  apphcation,  if 
appUcable,  should  appear  in  the 
following  order 

(1)  Utility  Apphcation  Transmittal 
Form. 

(2)  Fee  Transmittal  Form. 

(3)  Title  of  the  invention;  or  an 
introductory  portion  stating  the  name, 
citizenship,  and  residence  of  the 
apphcant,  and  the  title  of  the  invention. 
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(4)  Cross-reference  to  related 
applications. 

(5)  Statement  regarding  federally 
sponsored  research  or  development. 

(6)  Reference  to  a  "Microfiche 
appendix."  (See  §  1.96  (c)).  The  total 
number  of  microfiche  and  total  number 
of  frames  should  be  specified. 

[7]  Background  of  the  invention. 

(8)  Bnef  summary  of  the  invention. 

(9)  Brief  description  of  the  several 
views  of  the  drawing. 

(10)  Detailed  description  of  the 
invention 

(11)  Claim  or  claims. 

(12)  .abstract  of  the  Disclosure. 

(13)  Drawings. 

(14)  Executed  oath  or  declaration. 

(15)  Sequence  Listing  (See  §§  1.821 
through  1.825). 

(bj  the  elements  set  forth  in 
paragraphs  (a)(3)  through  (a)(5),  {a)(7) 
through  (a)(12)  and  (a)(15)  of  this 
se<:tion  should  appear  in  upper  case, 
without  underlining  or  bold  type,  as 
section  headings.  If  no  text  follows  the 
section  heading,  the  phrase  "Not 
Applicable"  should  follow  the  section 
heading. 

12.  Section  1.78  is  amended  by 
removing  paragraph  (d)  and  revising 
paragraphs  (a)(2)  and  (c)  to  read  as 
follows: 

§  1.78    Claiming  t>eneflt  of  oarlier  filing  date 
and  cross  references  to  otner  applications. 

(a)   •   *   • 

(2)  Any  nonprovisional  application 
claiming  the  benefit  of  one  or  more  prior 
filed  copending  nonprovisional 
applications  or  international 
applications  designating  the  United 
States  of  .-Kmenca  must  contain  or  be 
amended  to  contain  in  the  first  sentence 
of  the  specification  following  the  title  a 
reference  to  each  such  prior  application, 
identifying  it  by  apphcation  number 
(consisting  of  the  series  code  and  serial 
number)  or  international  application 
number  and  international  filing  date 
and  indicating  the  relationship  of  the 
applications.  Cross-references  to  other 
related  applications  may  be  made  when 
appropriate  (See  §  1.14(a)). 
***** 

(c)  Where  an  application  or  a  patent 
under  reexamination  and  at  least  one 
other  apphcation  naming  different 
inventors  are  owned  by  the  same  party 
and  contain  conflicting  claims,  and 
there  is  no  statement  of  record 
indicating  that  the  claimed  inventions 
were  commonly  owned  or  subject  to  an 
obligation  of  assignment  to  the  same 
person  at  the  time  the  later  invention 
was  made,  the  assignee  may  be  called 
upon  to  state  whether  the  claimed 
inventions  were  commonly  owned  or 
subject  to  an  obUgation  of  assignment  to 


the  same  person  at  the  time  the  later 
invention  was  made,  and  if  not,  indicate 
which  named  inventor  is  the  prior 
inventor. 

13.  Section  1.84  is  amended  by 
revising  paragraphs  (c),  (f),  (g),  and  (x) 
to  read  as  follows: 

$  1 .84    Standards  for  drawi  ngs. 

•  *        •        *        * 

(c)  Identification  of  drawings. 
Identifying  indicia,  if  provided,  should 
include  the  application  number  or  the 
title  of  the  invention,  inventor's  name, 
docket  number  (if  any),  and  the  name 
and  telephone  nimiber  of  a  person  to 
call  if  the  Office  is  unable  to  match  the 
drawings  to  the  proper  application.  This 
information  should  be  placed  on  the 
back  of  each  sheet  of  drawings  a 
minimimi  distance  of  1.5  cm.  (Va  inch) 
down  from  the  top  of  the  page.  In 
addition,  a  reference  to  the  application 
number,  or,  if  an  application  niunber 
has  not  been  assigned,  the  inventor's 
name,  may  be  included  in  the  left-hand 
comer,  provided  that  the  reference 
appears  within  1.5  cm.  (°Ae  inch)  from 
the  top  of  the  sheet 

(f)  Size  of  paper.  All  drawing  sheets 
in  an  application  must  be  the  same  size. 
One  of  the  shorter  sides  of  the  sheet  is 
regarded  as  its  top.  The  size  of  the 
sheets  on  which  drawings  are  made 
must  be: 

(1)  21.0  cm.  by  29.7  cm.  piN  size  A4), 
or 

(2)  21.6  cm.  by  27.9  cm.  (SVz  by  11 
inches). 

(g)  Margins.  The  sheets  must  not 
contain  frames  around  the  sight;  i.e.,  the 
usable  surface,  but  should  have  scan 
target  points,  i.e.,  cross-hairs,  printed  on 
two  catercomer  margin  comers.  Each 
sheet  must  include  a  top  margin  of  at 
least  2.5  cm.  (1  inch),  a  left  side  margin 
of  at  least  2.5  cm.  (1  inch),  a  right  side 
margin  of  at  least  1.5  cm.  (®/i6  inch),  and 
a  bottom  margin  of  at  least  1.0  cm.  (% 
inch),  thereby  leaving  a  sight  no  greater 
than  17.0  cm.  by  26.2  cm.  on  21.0  cm. 
by  29.7  cm.  (DIN  size  A4)  drawing 
sheets,  and  a  sight  no  greater  than  17.6 
cm.  by  24.4  cm.  (6^Vi6  by  9V8  inches)  on 
21.6  cm.  by  27.9  cm.  (8V2  by  11  inch) 
drawing  sheets. 

•  *        •        *        • 

(x)  Holes.  No  holes  should  be  made  by 
applicant  in  the  drawing  sheets.  (See 
§  1.152  for  design  drawings,  §  1.165  for 
plant  drawings,  and  §  1.174  for  reissue 
drawings.) 

14.  Section  1.96  is  revised  to  read  as 
follows: 


§  1 .96    Submission  of  computer  program 
listings. 

(a)  General.  Descriptions  of  the 
operation  and  general  content  of 
computer  program  listings  should 
appear  in  the  description  portion  of  the 
specification.  A  computer  program 
listing  for  the  purpose  of  this  section  is 
defined  as  a  printout  that  lists  in 
appropriate  sequence  the  instructions, 
routines,  and  other  contents  of  a 
program  for  a  computer.  The  program 
listing  may  be  either  in  machine  or 
machine-independent  (object  or  source) 
language  which  will  cause  a  computer 
to  perform  a  desired  procedure  or  task 
such  as  solve  a  problem,  regulate  the 
flow  of  work  in  a  computer,  or  control 
or  monitor  events.  Computer  program 
listings  may  be  submitted  in  patent 
applications  as  set  forth  in  paragraphs 
(b)  and  (c)  of  this  section. 

(b)  Material  which  will  be  printed  in 
the  patent.  If  the  computer  program 
listing  is  contained  on  ten  printout 
pages  or  less,  it  must  be  submitted 
either  as  drawings  or  as  part  of  the 
specification. 

(1)  Drawings.  If  the  listing  is 
submitted  as  drawings,  it  must  be 
submitted  in  the  marmer  and  complying 
with  the  requirements  for  drawings  as 
provided  in  §  1.84.  At  least  one  figure 
numeral  is  required  on  each  sheet  of 
drawing. 

(2)  Specification,  (i)  If  the  listing  is 
submitted  as  part  of  the  specification,  it 
must  be  submitted  in  accordance  with 
the  provisions  of  §  1.52.  at  the  end  of  the 
description  but  before  the  claims. 

(ii)  Any  listing  submitted  as  part  of 
the  specification  must  be  direct 
printouts  {i.e.,  not  copies)  from  the 
computer's  printer  with  dark  solid  black 
letters  not  less  than  0.21  cm.  high,  on 
white,  unshaded  and  unlined  paper, 
and  the  sheets  should  be  submitted  in 
a  protective  cover.  Any  amendments 
must  be  made  by  way  of  submission  of 
substitute  sheets. 

(c)  As  an  appendix  which  will  not  be 
printed.  If  a  computer  program  listing 
printout  is  eleven  or  more  pages  long, 
apphcants  must  submit  such  listing  in 
the  form  of  microfiche,  referred  to  in  the 
specification  (see  §  1.77(a)(6)).  Such 
microfiche  filed  with  a  patent 
application  is  to  be  referred  to  as  a 
"microfiche  appendix."  The 
"microfiche  appendix"  will  not  be  part 
of  the  printed  patent.  Reference  in  the 
application  to  the  "microfiche 
appendix"  must  be  made  at  the 
beginning  of  the  specification  at  the 
location  indicated  in  §  1.77(a)(6).  Any 
amendments  thereto  must  be  made  by 
way  of  revised  microfiche. 

(1)  Availability  of  appendix.  Such 
computer  program  Ustings  on 
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microfiche  will  be  available  to  the 
pubhc  for  inspection,  and  microfiche 
copies  thereof  will  be  available  for 
purchase  with  the  file  wrapper  and 
contents,  after  a  patent  based  on  such 
application  is  granted  or  the  application 
is  otherwise  made  publicly  available. 

[2]  Submission  requirements.  Except 
as  modified  or  clarified  in  this 
paragraph  (c)(2),  computer-generated 
information  submitted  as  a  "microfiche 
appendix"  to  an  application  shall  be  in 
accordance  with  the  standards  set  forth 
in  36  CFR  part  1230  (Micrographics). 

(i)  Film  submitted  shall  be  a  first 
generation  (camera  film)  negative 
appearing  microfiche  (with  emulsion  on 
the  back  side  of  the  film  when  viewed 
with  the  images  right-reading). 

(ii)  Reduction  ratio  of  microfiche 
submitted  should  be  24:1  or  a  similar 
ratio  where  variation  from  said  ratio  is 
required  in  order  to  fit  the  documents 
into  the  image  area  of  the  microfiche 
format  used. 

(iii)  At  least  the  left-most  third  (50 
mm.xl2  mm.)  of  the  header  or  title  area 
of  each  microfiche  submitted  shall  be 
clear  or  positive  appeanng  so  that  the 
Patent  and  Trademark  Office  can  apply 
an  application  number  and  filing  date 
thereto  in  an  eve-readable  form.  The 
middle  portion  of  tiie  header  shall  be 
used  by  applicant  to  applv  an  eye- 
readable  application  identification  such 
as  the  title  and/or  the  first  inventor's 
name.  The  attorney's  docket  niunber 
may  be  included,  the  final  right-hand 
portion  of  the  microfiche  shall  contain 
sequence  information  for  the 
microfiche,  such  as  1  of  4,  2  of  4,  etc. 

(iv)  Additional  requirements  which 
apply  specifically  to  microfiche  of 
filmed  paper  copy: 

(A)  The  first  fi^e  of  each  microfiche 
submitted  shall  contain  a  test  target. 

(B)  The  second  fitune  of  each 
microfiche  submitted  must  contain  a 
fully  descriptive  title  and  the  inventor's 
name  as  filed. 

(C)  The  pages  or  lines  appearing  on 
the  microfiche  frames  shouJd  be 
consecutively  numbered. 

(D)  Pagination  of  the  microfiche 
frames  shall  be  from  left  to  right  and 
from  top  to  bottom. 

(E)  At  a  reduction  of  24:1,  resolution 
of  the  original  microfilm  shall  be  at  least 
120  lines  per  mm.  (5.0  target). 

(F)  An  index,  when  included,  should 
appear  In  the  last  fi-ame  (lower  right- 
hand  comer  when  data  is  right-reading) 
of  each  microfiche 

(v)  Microfiche  generated  by  Computer 
Output  Microfilm. 

(A)  The  fiist  frame  of  each  microfiche 
submitted  should  contain  a  resolution 
test  frame. 


(B)  The  second  frame  of  each 
microfiche  submitted  must  contain  a 
fully  descriptive  title  and  the  inventor's 
name  as  filed. 

(C)  The  pages  or  lines  appearing  on 
the  microfiche  frames  should  be 
consecutively  numbered. 

(D)  It  is  preferred  that  pagination  of 
the  microfiche  frames  be  from  left  to 
right  and  top  to  bottom  but  the 
alternative,  i.e.,  from  top  to  bottom  and 
from  left  to  right,  is  also  acceptable. 

(E)  An  index,  when  included,  should 
appear  on  the  last  frame  (lower  right- 
hand  comer  when  data  is  right-reading) 
of  each  microfiche. 

15.  Section  1.97  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§1.97    Filing  of  Information  disclosure 
statement. 

(aj  In  order  for  an  appficant  for  a 
patent  or  for  a  reissue  of  a  patent  to  have 
an  information  disclosure  statement  in 
compliance  with  §  1.98  considered  by 
the  Office  during  the  pendency  of  the 
application,  it  must  satisfy  paragraph 
(b),  (c).  or  (d)  of  this  section. 

(b)  An  iiiformation  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  by  the  applicant: 

(1)  Within  three  months  of  the  filing 
date  of  a  national  application; 

(2)  Within  three  months  of  the  date  of 
entry  of  the  national  stage  as  set  forth  in 
§  1.491  tn  an  international  application; 
or 

(3)  Before  the  mailing  date  of  a  first 
Office  action  on  the  merits,  whichever 
event  occurs  last. 

(c)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  by  the  applicant  after  the 
period  specified  in  paragraph  (b)  of  this 
section,  provided  that  the  statement  is 
accompanied  by  either  a  certification  as 
specified  in  paragraph  (e)  of  this  section 
or  the  fee  set  forth  in  §  1.17(p),  and  is 
filed  before  the  maiUng  date  of  either 

(1)  A  final  action  unaer  §  1.113;  or 

(2)  A  notice  of  allowance  tmder 
§  1.311,  whichever  occurs  first. 

(d)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  by  the  applicant  after  the 
period  specified  in  paragraph  (c)  of  this 
section,  provided  that  the  statement  is 
filed  on  or  before  payment  of  the  issue 
fee  and  is  accompanied  by: 

(1)  A  certification  as  specified  in 
paragraph  (e)  of  this  section; 

(2)  A  petition  requesting 
consideration  of  the  information 
disclosure  statement;  and 

(3)  The  petition  fee  set  forth  in 
§1.17(i). 

•        •        •        •        • 

16.  Section  1.107  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  1.107    Citation  01  references. 

(a)  If  domestic  patents  are  dted  by  the 
examiner,  their  nimibers  and  dates,  and 
the  names  of  the  patentees  must  be 
stated.  If  foreign  pubUshed  applications 
or  patents  are  cited,  their  nationality  or 
country,  numbers  and  dates,  and  the 
names  of  the  patentees  must  be  stated, 
and  such  other  data  must  be  furnished 
as  may  be  necessary  to  enable  the 
applicant,  or  in  the  case  of  a 
reexamination  proceeding,  the  patent 
owner,  to  identify  the  published 
applications  or  patents  cited.  In  citing 
foreign  pubUshed  apphcations  or 
patents,  in  case  only  a  part  of  the 
document  is  involved,  the  particular 
pages  and  sheets  containing  the  parts 
relied  upon  must  be  identified.  If 
printed  publications  are  dted,  the 
author  (if  any),  title,  date,  pages  or 
plates,  and  place  of  publication,  or  place 
where  a  copy  can  be  found,  shall  be 
given. 
•        •        *        •        • 

17.  Section  1.110  is  revised  to  read  as 
follows: 

§1.110    Invento'-snip  anc  oate  ot  invention 
of  the  subject  matter  of  indlvtduai  claims. 

When  more  than  one  inventor  is 
named  in  an  appUcation  or  patent,  the 
Patent  and  Trademark  Office,  when 
necessary  for  purposes  of  an  Office 
proceeding,  may  require  an  applicant, 
patentee,  or  owner  to  identify  the 
inventive  entity  of  the  subject  matter  of 
each  claim  in  the  application  or  patent. 
Where  appropriate,  the  invention  dates 
of  the  subject  matter  of  each  claim  and 
the  ownership  of  the  subject  matter  on 
the  date  of  invention  may  be  required  of 
the  apphcant.  patentee  or  owner.  See 
also  §§  1.78(c)  and  1.130. 

18.  A  new  §  1.130  is  added  after  the 
undesignated  center  heading  "Affidavits 
Overcoming  Rejections"  to  read  as 
follows: 

S1.130    Affldavtt  or  declaration  to 
disqualify  oommonly  owned  patent  as  phor 
art. 

(a)  When  any  claim  of  an  appUcation 
or  a  patent  under  reexamination  is 
rejected  imder  35  U.S.C.  103  in  view  of 
a  U.S.  patent  which  is  not  prior  art 
under  35  U.S.C.  102(b).  and  the 
inventions  defined  by  the  claims  in  the 
appUcation  or  patent  under 
reexamination  and  by  the  claims  in  the 
patent  are  not  identical  but  are  not 
patentably  distinct,  and  the  inventions 
are  owned  by  the  same  party,  the 
appUcant  or  owner  of  the  patent  under 
reexamination  may  disquaUfy  the  patent 
as  prior  art.  The  patent  can  be 
disquaUfied  as  prior  art  by  submission 
of: 
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(1)  A  terminal  disclaimer  in 
accordance  with  §  1.321(c),  and 

(2)  An  oath  or  declaration  stating  that 
the  application  or  patent  under 
reexamination  and  the  patent  are 
currently  owned  by  the  same  party,  and 
that  the  inventor  named  in  the 
application  or  patent  under 
reexamination  is  the  prior  inventor 
under  35  U.S.C.  104. 

(b)  When  an  application  or  a  patent 
under  reexamination  claims  an 
invention  which  is  not  patentably 
distinct  from  an  invention  claimed  in  a 
commonly  owned  patent  with  the  same 
or  a  different  inventive  entity,  a  double 
patenting  rejection  will  be  made  in  the 
application  or  a  patent  under 
reexamination.  A  judicially  created 
double  patenting  rejection  may  be 
obviated  by  filing  a  terminal  disclaimer 
in  accordance  with  §  1.321(c). 

19.  Section  1.131  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1.131     Affidavit  or  declaration  of  prior 
Invention  to  overcome  cited  patent  or 
publication. 

(a)  ( 1 )  When  any  claim  of  an 
application  or  a  patent  under 
reexamination  is  rejected  under  35 
use   102  (a)  or  (e).  or  35  U.S.C.  103 
based  on  a  U.S.  patent  to  another  or 
others  which  is  prior  art  under  35  U.S.C. 
102  (a)  or  (e)  and  which  substantially 
shows  or  describes  but  does  not  claim 
the  same  patentable  invention,  as 
defined  in  §  1.601(n),  or  on  reference  to 
a  foreign  patent  or  to  a  printed 
publication,  the  inventor  of  the  subject 
matter  of  the  rejected  claim,  the  owner 
of  the  patent  imder  reexamination,  or 
the  party  qualified  under  §§1.42, 1.43, 
or  1.47,  may  submit  an  appropriate  oath 
or  declaration  to  overcome  the  patent  or 
publication,  The  oath  or  declaration 
must  include  facts  showing  a 
completion  of  the  invention  in  this 
country  or  in  a  NAFTA  or  WTO  member 
country  before  the  filing  date  of  the 
appUcation  on  which  the  U.S.  patent 
issued,  or  before  the  date  of  the  foreign 
patent,  or  before  the  date  of  the  printed 
publication.  When  an  appropriate  oath 
or  declaration  is  made,  the  patent  or 
publication  cited  shall  not  bar  the  grant 
of  a  patent  to  the  inventor  or  the 
confirmation  of  the  patentability  of  the 
claims  of  the  patent,  unless  the  date  of 
such  patent  or  printed  publication  is 
more  than  one  yeai  prior  to  the  date  on 
which  the  inventor's  or  patent  owner's 
apphcation  was  filed  in  this  country. 

(2)  A  date  of  completion  of  the 
invention  may  not  be  established  under 
this  section  before  December  8, 1993,  in 
a  NAFTA  country,  or  before  January  1, 


1996,  in  a  WTO  member  country  other 
than  a  NAFTA  country. 

*  •        •        «        * 

20.  Section  1.132  is  revised  to  read  as 
follows:  '.^     ■  A 

§1.132    Affidavits  or  declarations 
traversing  grounds  of  rejection. 

When  any  claim  of  an  application  or 
a  patent  imder  reexamination  is  rejected 
on  reference  to  a  U.S.  patent  which 
substantially  shows  or  describes  but 
does  not  claim  the  same  patentable 
invention,  as  defined  in  §  1.601(n),  on 
reference  to  a  foreign  patent,  on 
reference  to  a  printed  publication,  or  on 
reference  to  facts  within  the  personal 
knowledge  of  an  employee  of  the  Office, 
or  when  rejected  upon  a  mode  or 
capability  of  operation  attributed  to  a 
reference,  or  because  the  alleged 
invention  is  held  to  be  inoperative, 
lacking  in  utility,  frivolous,  or  injurious 
to  public  health  or  morals,  affidavits  or 
declarations  traversing  these  references 
or  objections  may  be  received. 

21.  Section  1.154  is  revised  to  read  as 
follows: 

§  1.154    Arrangement  of  specification. 

(a)  The  elements  of  the  design 
application,  if  applicable,  should  appear 
in  the  following  order: 

(1)  Design  Application  Transmittal 
Form. 

(2)  Fee  Transmittal  Form. 

(3)  Preamble,  stating  name  of  the 
applicant  and  title  of  the  design. 

(4)  Cross-reference  to  related 
applications. 

(5)  Statement  regarding  federally 
sponsored  research  or  development. 

(6)  Description  of  the  figure  or  figures 
of  the  drawing. 

(7)  Feattu«  Description. 

(8)  A  single  claim. 

(9)  Drawings  or  photographs. 

(10)  Executed  oath  or  declaration  (See 
§  1.153(b)). 

(b)  [Reserved] 

22.  Section  1.163  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§1.163    Specification. 

*  •        *        •       '  • 

(c)  The  elements  of  the  plant 
application,  if  applicable,  should  appear 
in  the  following  order: 

(1)  Plant  Application  Transmittal 
Form. 

(2)  Fee  Transmittal  Form. 

(3)  Title  of  the  invention. 

(4)  Cross-reference  to  related 
applications. 

(5)  Statement  regarding  federally 
sponsored  research  or  development. 

(6)  Backgroimd  of  the  invention. 

(7)  Brief  siunmary  of  the  invention. 


(8)  Brief  description  of  the  drawing. 
(9j  Detailed  Botanical  Description. 

(10)  A  single  claim. 

(11)  Abstract  of  the  Disclosure. 

(12)  Drawings  (in  duplicate). 

(13)  Executed  oath  or  declaration. 

(14)  Plant  color  coding  sheet. 

(d)  A  plant  color  coding  sheet  as  used 
in  this  section  means  a  sheet  that 
specifies  a  color  coding  system  as 
designated  in  a  color  dictionary,  and 
lists  every  plant  stnicture  to  which  color 
is  a  distinguishing  feature  and  the 
corresponding  color  code  which  best 
represents  that  plant  structure, 

23.  Section  1.291  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  foUows: 

§1.291     Protests  by  the  public  against 
pending  applications. 

(a)  Protests  by  a  member  of  the  public 
against  pendiug  applications  will  be 
referred  to  the  examiner  having  charge 
of  the  subject  matter  involved,  A  protest 
specificalh  identifying  the  application 
to  which  the  protest  is  directed  will  be 
entered  in  the  application  file  if: 

(1)  The  protest  is  submitted  prior  to 
the  mailing  of  a  notice  of  allowance 
under  §  1.311;  and 

(2)  The  protest  is  either  served  upon 
the  applicant  in  accordance  with 

§  1.248,  or  filed  with  the  Office  in 
duplicate  in  the  event  service  is  not 
possible. 

(b)  Protests  raising  fraud  or  other 
inequitable  conduct  issues  will  be 
entered  in  the  application  file,  generally 
without  comment  on  those  issues. 
Protests  which  do  not  adequately 
identify  a  pending  patent  apphcation 
will  be  returned  to  the  protestor  and 
will  not  be  further  considered  by  the 
Office.  A  protest  submitted  in 
accordance  with  the  second  sentence  of 
paragraph  (a)  of  this  section  will  be 
considered  by  the  Office  if  the 
application  is  still  pending  when  the 
protest  and  appUcation  file  are  brought 
before  the  examiner  and  it  includes: 

(1)  A  listing  of  the  patents, 
publications,  or  other  information  relied 
upon; 

(2)  A  concise  explanation  of  the 
relevance  of  each  listed  item; 

(3)  A  copy  of  each  listed  patent  or 
publication  or  other  item  of  information 
in  written  form  or  at  least  the  pertinent 
portions  thereof;  and 

(4)  An  English  language  translation  of 
all  the  necessary  and  pertinent  parts  of 
any  non-English  language  patent, 
publication,  or  other  item  of  information 
in  written  form  relied  upon. 
***** 

24.  Section  1.292  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows. 
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§  1.292    Public  use  proceedings. 

(a)  When  a  petition  for  the  institution 
of  public  use  proceedings,  supported  by 
affidavits  or  declarations  is  found,  on 
reference  to  the  examiner,  to  make  a 
pnma  facie  showing  that  the  invention 
claimed  in  an  application  believed  to  be 
on  file  had  been  in  public  use  or  on  sale 
more  than  one  year  before  the  filing  of 
the  application,  a  hearing  may  be  had 
before  the  Commissioner  to  determine 
whether  a  public  use  proceeding  should 
be  instituted.  If  instituted,  the 
Commissioner  may  designate  an 
appropriate  official  to  conduct  the 
public  use  proceeding,  including  the 
setting  of  times  for  taking  testimony, 
which  shall  be  taken  as  provided  by 

§§  1.671  through  1.685.  The  petitioner 
will  be  heard  in  the  proceedings  but 
after  decision  therein  will  not  be  heard 
further  in  the  prosecution  of  the 
application  for  patent. 

(b)  The  petition  and  accompanying 
papers,  or  a  notice  that  such  a  petition 
has  been  filed,  shall  be  entered  in  the 
application  file  if: 

(1)  The  petition  is  accompanied  by 
the  fee  set  forth  in  §  1.17(j); 

(2)  The  petition  is  served  on  the 
applicant  in  accordance  with  §  1.248,  or 
filed  with  the  Office  in  duphcate  in  the 
event  service  is  not  possible;  and 

(3)  The  petition  is  submitted  prior  to 
the  mailing  of  a  notice  of  allowance 
under  §1.311. 
***** 

25.  Section  1.315  is  revised  to  read  as 
follows: 

§  1.315    Delivery  of  patent 

The  pate.ni  wiii  De  delivered  or  mailed 
upon  issuance  to  the  correspondence 
address  of  record.  See  §  1.33(a). 

26.  Section  1.321  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1.321     Statutory  disclaimers,  including 
terminal  disclaimers. 
***** 

(c)  A  terminal  disclaimer,  when  filed 
to  obviate  a  judicially  created  double 
patenting  rejection  in  a  patent 
application  or  in  a  reexamination 
proceeding,  must: 

(1)  Comply  with  the  provisions  of 
paragraphs  (bK2)  through  (b)(4)  of  this 
section; 

(2)  Be  signed  in  accordance  with 
paragraph  (b)(1)  of  this  section  if  filed 
in  a  patent  application  or  in  accordance 
with  paragraph  (a)(1)  of  this  section  if 
filed  in  a  reexamination  proceeding;  and 

(3)  Include  a  provision  that  any  patent 
granted  on  that  application  or  any 
patent  subject  to  the  reexamination 
proceeding  shall  be  enforceable  only  for 
and  during  such  period  that  said  patent 
is  conmionly  owned  with  the 


application  or  patent  which  formed  the 
basis  for  the  rejection. 

27.  Section  1.497  is  revised  to  read  as 
follows: 

§  1.497    Oath  or  Oeciarattor  unoef  ii 
U.S.C.  371(c)(4). 

(a)  When  an  appUcant  of  an 
international  application  desires  to 
enter  the  national  stage  under  35  U.S.C. 
371  pursuant  to  §§  1.494  or  1.495,  he  or 
she  must  file  an  oath  or  declaration  that: 

(1)  Is  executed  in  accordance  with 
either  §§1.66  or  1.68; 

(2)  Identifies  the  specification  to 
which  it  is  directed; 

(3)  Identifies  each  inventor  and  the 
country  of  citizenship  of  each  inventor; 
and 

(4)  States  that  the  person  making  the 
oath  or  declaration  believes  the  named 
inventor  or  inventors  to  be  the  original 
and  first  inventor  or  inventors  of  the 
subject  matter  which  is  claimed  and  for 
which  a  patent  is  sought. 

(b)(1)  The  oath  or  declaration  must  be 
made  by  all  of  the  actud  inventors 
except  as  provided  for  in  §§  1.42, 1.43 
or  1.47. 

(2)  If  the  person  making  the  oath  or 
declaration  is  not  the  inventor,  the  oath 
or  declaration  shall  state  the 
relationship  of  the  person  to  the 
inventor,  the  facts  reqiured  by  §§  1.42, 
1.43  or  1.47,  and,  upon  information  and 
beUef,  the  facts  which  the  inventor 
would  have  been  required  to  state. 

(c)  If  the  oath  or  declaration  meets  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  the  oath  or  declaration  will 
be  accepted  as  complying  with  35 
U.S.C.  371(c)(4)  and  §§  1.494(c)  or 
1.495(c).  However,  if  the  oath  or 
declaration  does  not  also  meet  the 
requirements  of  §  1.63,  a  supplemental 
oath  or  declaration  in  compliance  with 
§  1.63  will  be  required  in  accordance 
v«th§1.67. 

Dated:  August  13, 1996. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  96-21073  Filed  8-16-96;  8:45  am) 
BRJJNQ  CODE  3510-16-P 


37CFR  Parts  15  and  15a 
[Docket  No.  960722200-6200-01] 
RIN  0651-XX07 

Service  of  Process;  Testimony  Dy 
Employees  and  the  Production  o* 
Documents  in  Legal  Proceedings 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  removes  parts 
dealing  with  service  of  process  on 
Patent  and  Trademark  Office  (PTO) 
employees  in  their  official  capacity  and 
with  testimony  by  employees  and 
production  of  documents  in  legal 
proceedings.  The  PTO  will  rely  on 
analogous  Commerce  Department 
regulations  found  in  title  15  of  the  Code 
of  Federal  Regulations. 
EFFECTIVE  DATE:  August  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Corsello  by  telephone  at  (703) 
305-9041;  by  mail  marked  to  his 
attention  and  addressed  to  the  Office  of 
the  Solicitor,  Box  8,  Washington,  D.C. 
20231;  by  electronic  mail  to 
corsello©uspto.gov;  or  by  fax  marked  to 
his  attention  at  (703)  305-9373. 
SUPPLEMENTARY  INFORMATION:  In  March 
1995,  President  CUnton  issued  a 
directive  to  Federal  agencies  regarding 
their  responsibilities  under  his 
Regulatory  Reform  Initiative.  This 
initiative  is  part  of  the  National 
Performance  Review  and  calls  for 
immediate,  comprehensive  regulatory 
reform.  The  President  directed  all 
agencies  to  imdertake,  as  part  of  this 
initiative,  an  exhaustive  review  of  all  of 
their  regulations — with  an  emphasis  on 
eliminating  or  modifying  those  that  are 
obsolete  or  otherwise  in  need  of  reform. 
This  final  rule  is  part  of  the  Regulatory 
Reform  Initiative. 

The  Department  of  Commerce 
regulations  dealing  vdth  service  of 
process  (15  CFR  Part  15)  and  with 
employee  testimony  and  the  production 
of  documents  (15  CFR  Part  15a)  apply 
to  the  PTO.  Therefore,  the  PTO  is 
removing  37  CFR  Parts  15  and  15a 
because  they  are  unnecessary  and 
duplicative. 

This  rule  is  not  a  significant  rule  for 
the  purposes  of  Executive  Order  12866. 
Notice  and  comment  is  not  required  for 
this  rulemaking  because  it  relates  to 
agency  management  or  personnel,  5 
U.S.C.  553(a)(2),  and  thus  no  regulatory 
flexibility  analysis  is  required,  5  U.S.C. 
603(a).  This  rule  does  not  change  the 
paperwork  burden  imposed  on  the 
public.  See  44  U.S.C.  3501  et  seq. 

List  of  Subiects 

37  CFR  Part  15 

Administrative  practice  and 
procedure.  Attorneys,  Courts, 
Government  emplpyees. 

37  CFR  Part  15a 

Administrative  practice  and 
procedure.  Attorneys,  Coiuts, 
Government  employees. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  authority 
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contained  m  35  U  S.C.  6,  37  CFR 
Chapter  I  is  amended  as  follows: 

PART  15— {REMOVED  AND 
RESERVED] 

1   Part  15  IS  removed  and  reserved. 

PART  15a— {REMOVED  AND 
RESERVED] 

1.  Part  15a  is  removed  and  reserved. 

Dated  Auifust  13.  1996. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc  96-21067  Filed  &-16-96;  8:45  am] 

BtLUNQ  CODE  3510-1«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[FRL-5553-3] 

New  Stationary  Sources;  Supplemental 
Delegation  of  Auttiority  to  Alabama, 
Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Nashville-Davidson  County, 
Tennessee  and  Knox  County 
Tennessee 

AGENCY:  Environmental  Protection 

.\g('ncv  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  States  or  Local  Agencies 
of  .Mabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Nashville-Davidson  County, 
Tennessee  and  Knox  County,  Teimessee 
requested  that  EPA  delegate  authority 
for  implementation  and  enforcement  of 
additional  categories  of  New  Source 
Performance  Standards  (NSPS).  The 
EPA's  review  of  their  pertinent  laws, 
rules,  and  regulations  prove  to  be 
adequate  and  effective  procedures  for 
the  implementation  and  enforcement  of 
these  Federal  standards.  This  document 
was  written  to  inform  the  public  of 
delegations  that  were  made  to  the  above 
mentioned  Agencies  for  which  a 
document  was  not  previously  written. 
EFFECTIVE  DATE:  The  effective  date  is 
listed  as  the  date  of  delegation  and  can 
be  found  in  the  SUPPLEMENTARY 
INFORMATION  Section  of  this  action. 


ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EP.^  s  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Alabama  Department  of  Environmental 
Management,  1751  Congressman 
W.L.  Dickinson  Drive,  Montgomery, 
Alabama  36109. 
Florida  Department  of  Envirorunental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee.  Florida  32399-2400. 
Georgia  Department  of  Natural 
Resources,  4244  International 
Parkway,  Suite  120,  Atlanta,  Georgia 
30354. 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet, 
803  Schenkel  Lane,  Frankfort, 
Kentucky  40601. 
Mississippi  Etepartment  of 
Environmental  Quality,  P.O.  Box 
10385,  Jackson,  Mississippi  39289- 
0385. 
North  Carolina  Department  of 
Environment,  Health,  and  Natural 
Resources,  P.O.  Box  29535,  Raleigh, 
North  Carolina  27626-0535. 
South  Carolina  Department  of  Health 
and  Environmental  Control,  2600  Bull 
Street,  Columbia,  South  Carolina 
29201. 
Knox  County  Department  of  Air 
Pollution  Control,  City/County 
Building,  Suite  339,  400  West  Main 
Street,  Knoxville,  Tennessee  37902- 
2045. 
Nashville-Davidson  Coimty 
Metropolitan  Health  Department, 
311— 23rd  Avenue,  North,  Nashville, 
Tennessee  37203. 
Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  delegated  standards  should  not  be 
submitted  to  the  Region  4  office,  but 
should  instead  be  submitted  to  the 
following  address: 

Alabama  Department  of  Environmental 
Management,  1751  Congressman 
W.L.  Dickinson  Drive,  Montgomery, 
Alabama  36109. 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 


Georgia  Department  of  Natural 
Resources,  4244  International 
Parkway,  Suite  120,  Atlanta,  Georgia 
30354. 

Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet, 
803  Schenkel  Lane.  Frankfort, 
Kentucky  40601 

Mississippi  Department  of 
Environmental  Quality.  P,0,  Box     - 
10385.  Jackson,  Mississippi  39289- 
0385. 

North  Carolina  Department  of 
Environment,  Health,  and  Natural 
Resources.  P  O  Box  29535,  Raleigh, 
North  Carolina  27626-0535. 

South  Carolina  Department  of  Health 
and  Environmental  Control,  2600  Bull 
Street,  Columbia,  South  Carolina 
29201. 

Knox  County  Department  of  Air 
Pollution  Control.  City/County 
Building,  Suite  339.  400  West  Main 
Street,  Knoxville,  Tennessee  37902- 
2045. 

Nashville-Davidson  County 
Metropolitan  Health  Department, 
311-23rd  Avenue,  North,  Nashville, 
Tennessee  37203 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham.  Regulatory  Planning 
and  Development  Section,  .^ir  Programs 
Branch,  Environmental  Protection 
Agency,  Region  4,  345  Courtland  Street 
N.E.,  Atlanta,  Georgia  30365,  (404)  347- 
3555,x4195. 

SUPPLEMENTARY  INFORMATION:  Section 
301,  m  conjunction  with  Sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15,  1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60,  New  Source 
Performance  Standards  (NSPS). 

The  EPA  has  already  delegated  the 
authority  for  implementation  and 
enforcement  of  the  NSPS  programs  to 
the  State  or  Local  Agencies  of  Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  CaroUna, 
Nashville-Davidson  County,  Tennessee 
and  Knox  County,  Tennessee.  These 
Agencies  have  subsequently  requested  a 
delegation  of  authority  for 
implementation  and  enforcement  of  the 
following  NSPS  categories  foimd  in  40 
CFR  Part  60. 

40  CFR  Part  60 


NSPS  DELEGATION  OF  AUTHORITY  FOR  THE  STATE  OF  AUVBAKM 


Category 


UMI 


Fossil  Fuel  Fired  Steam  Generators  .... 
Electric  Utility  Steam  Generating  Units 
industrial  Boilers  


Subpart 


D 

Da 

Db 


Date  dele- 
gated 


02/3/92 
02/20/91 
02/20/91 
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NSPS  Delegation  of  Authority  for  the  State  of  Alabama— Continued 


Category 


:.oating  Operations 


Incinerators 

MunWpal  Combustors „ 

Ferroallov  P'-cxJuction  Facilities  ,....„. 

Kraft  Put  Miiis  

Surface  Coating  o<  Meta:  -.j^^tture  

p-essure  Sensitive  "ape  anc  labei  Surface 
Indusinai  Suriace  Coating   ..-a^ge  Apcwiarices 

Meta;  Cor  Surtace  Coating      ^ 

Beverage  Ca-  Sudace  Coaii'tg  Industry  „ *" 

RuDber  "ire  Manutactunng  'Odustrv      __, 

VOC  Emissions  from  sne  f^oiv^e'  Ma'->ufacturing  Industry 
Synthetic  -ibef  Productior  -aciiit'es 

VOC  Emissior^s  *ror^-  SC'CM  Ai-  jxidation  Unit  Processes  

Petroieu"^  Dn  Cleaners  _ ; 

Qrishore  Natura'  Gas  '-  xessing — VOC  

Onsnore  Natural  Gas  p-'xessing — SO2  

VOC  Emissions  ''or^  SOCM^  Distillation  Operations  !...."™ZZ 

Nonrnetallir  M>nera   p';>:essing  Plants 

WoO'  Pst>e'giass  nsuiatior      

VOC  Emissions  t'om  Pefo.eum  Refinery  Wastewater  Systenre 

VOC  Emissions  tror-  SOCW   Reactor  Processes  „ , 

Magnetic  "ape  Coatirx;  ^ ac  :;ties    


■'last 


'or  business  Mac 


?s  Coaling 

Galciners  a'ic  j^'yers  '^  Mroerai   nctustries  

Poiymenc  Coating  of  Supporting  Sut>strates  Facilities 


NSPS  DELEGATION  OF  AUTHORITY  FOR  THE  STATE  OF  FLORIDA 


Category 


Primary  Copper  Smelters 

=^rimary  Zinc  Smelters ^ _..™.™."!.l"™!! 

Primary  Lead  Smelters •.""™™»™!"!!!""!.."!!!3."!!™."™!! 

Primary  Aluminum  Reduction  Plants ."."!"!.."!!!!!!!."."!.*"'      ' 

CoaJ  Preparation  Plants  """"""!""!!""""!""" 

Steel  Plants:  Electric  Arc  Furnaces  and  ArgonOxygen  Decartjurizatioii  Vessels  (8^^ 

Glass  Manufacturing  Plants  

Surface  Coating  of  Metal  Furniture ™!."!!!!!!!™"™!!!!!.".".".".™ ."!! 

Lead-Acid  Battery  Manufacturing  Plants ."..."!!!!."!!!!!"...."." 

Metallic  Mineral  Processing  Plants  "'".. " 

Phosphate  Rocl<  Plants  """"!!!"".'.""""."""!! 

Graphic  Arts  Industry:  Publication  Aotogravure  Printing  "!"!!"!"™!...."!."!" 

Pressure  Sensitive  Tape  and  Lat)el  Surface  Coating  Operations  '!!!."."."""!!!."!!."."."."!!."!!."!! 

Industrial  Surface  Coating:  Large  Appliances 

Metal  Coil  Surface  Coating  !...!!ZZ!Z!!!!™1".."!"~"!." 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture '"""!.""""""!!!"""*""!"."."! 

Equipment  Leal^s  of  VOC  in  Synthetic  Organic  Chemical  Manufacturing  Indu^ 

Beverage  Can  Surface  Coating  Industry  ....; „ 

Bulk  Gasoline  Terminals  !!!!""!™""!!!."!."!1"!!.. 

VOC  Emissions  from  the  Polymer  Manufacturing  Industry  ..!!!!!!!"!."!!.."."!!!!!."!! 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  Z.""l 1 

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetk:  Fiber  Productton  Facilities  ..".""""..".ZZ 

VOC  Emisstons  from  SOCMI  Air  Oxidation  Unit  Processes  Jl".'™!!!...". 

Petroleum  Dry  Cleaners  ..'.""..'.".".!!!. 

Onshore  Natural  Gas  Processing— VOC  •■"""""""™"!~™!.*."™."!!."!!!!."!!!!""!."!!."!!!."".."! 

Onshore  Natural  Gas  Processing — SO2  ~.........".*."".'."r.".'.™.".'l'.".".' 

VOC  Emissions  trom  SOCM  Distillation  Operations  . ."".3"Z!.'."."".'.'.".".."! 

Nonmelallic  Mineral  p-cx-essmq  Plants ""."".'"."".".'.'"! 

Wool  Fiberglass  insulation      ' 

Polymeric  Coating  of  Supporting  Sutstrates  Facilities 1.."."!.."."."]."."."!."!.."!!."."!™."!!" 


NSPS  Delegation  of  Authority  for  the  State  of  Georgia 


Category 


Subpart 


E 

Ea 

Z 

BB 

EE 

RR 

SS 

tt 

WW 

BBB 

DDD 

HHH 

III 

JJJ 

KKK 


Date  dele- 
gated 


NNN 
000 
PPP 
000 

rrr 

SSS 


uuu 
wv 


Subpvt 


P 

Q 

R 

S 

Y 

AAa 

CC 

EE 

KK 

LL 

NN 

QQ 

RR 

SS 

TT 

UU 

W 

WW 

XX 

DDD 

FFF 

GGG 

HHH 

III 

JJJ 

KKK 

LLL 

NNN 

000 

PPP 

WV 


02/2(V91 
02A)3/92 
02/20/91 
02/20/91 
02/03/92 
02A)3/92 
02m/92 
02A)3/92 
02J03/92 
02/20/91 
02/20/91 
02A)3«2 
06/10/91 
06A)2/87 
06«)2/87 
06/02/87 
06/10/91 
10/30/89 
10/30/89 
10/30/89 
11/29/95 
10/30/89 
02A)3/92 
02/01/96 
02/20/91 


Date  dele- 
gated 


09/03/93 

09/03/93 

OQm/93 

09/03/93 

09A)3/93 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

09/03«3 

09/03/93 

09/03/93 

09/03/93 

09/03/93 

oomm 

09/03/93 
09/03/93 
09/03/93 
09/03«3 
09/03«3 
09/03/93 
OS/03/93 
09/03/93 
09/03/93 
09/03/93 


IndustriaJ  Boilers 


Subpart 


Db 


Date  Dele- 
gated 


06/02/88 


42810       Federal  Register      Vc 


Mo.  161  /  M 


August  19,  1996   '   Rules  and  Regulations 


NSPS  Delegation  of  Authority  for  the  State  of  Georgia— Continued 


Category 


Sutipart 


Date  Dele- 
gated 


Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  (6/11/73-6/19/78)  

Storage  Vessels  for  Petroleum  Liquids  (5/18/78)  

Storage  Vessels  after  i07'23/84)  _. 

Automotxie  and  Light  Duty  Truck  Coating  Operations  

Graphic  Arts  Industry   Publication  Rotogravure  Printing  

Pressure  Sensitive  Tape  and  Laoei  Surface  Coating  Operations 

Industnal  Surface  Coating  ^arge  Appliances 

Metal  CotI  Surtace  Coating  ..^......^, . . ..... 

Residential  Wooa  Heaters  

Piexitxe  Vinyl  and  Urethane  Coating  arxl  Printing 

Equipment  Leaks  of  vOC  m  Petroleum  Refir)eries 

SyntlTetic  Piber  Production  Facilities  ". „...„ 

Petroleum  Drv  Cleaners  


J 

K 

Ka 

Kb 

MM 

00 

RR 

SS 

tt 

WW 
FFF 
GGG 

HHH 
JJJ 


06/02/88 
01/24/89 
06/02'88 
06/02/88 
06/'02/88 
06' 17 '85 
06/17/85 
06/17/85 
06/02/88 
06/17/85 
06/17/85 
06/1 7/85 
06/'l7/85 
06/0a'88 


NSPS  Delegation  of  Authority  for  the  State  of  Kentucky 


Category 


Date  dele- 
gated 


Fossil-Fuei  Fired  Steam  Generators  (8/71-9/78) 
Etectnc  Utility  Steam  Generating  Units  (9/78)  .... 
Ircinerators  


07/06/82 
03/26/81 
04/12/77 


NSPS  Delegation  of  Authority  for  the  State  of  Mississippi 


UMI 


Category 


Fossil-Fuel  Fired  Steam  Generators  (8/71-9/78)  

Electric  Utility  Steam  Generating  Units  (9/78)  

Industnal  Bculers         

Small  Industnat-CommerciaHnstitutional  Steam  Gea 

Incinerators  

Municipal  Combustors  „ _...... 

Portlarxj  Cement  Plants  

Nitnc  Acid  Plants        „ „ ......... 

Sutfunc  Acid  Plants „ „ 

Hot  Mix  Aspfiatt  Facilities  .,,„ 

Petroleum  Refinenes  ,. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Ingot  Production  Plants 

Iron  and  Steel  Plants  

Secondary  Emissions  From  BOP  Steel  Facilities  (01/20/83) 

Sewage  Treatment  Plants 

Pnmary  Copper  Smelters  „., „„.... 

Pnmary  Zirx  Smelters  ............................... .. 

Pnmary  Lead  Smelters „ „ 

Pnmary  Aluminum  Reduction  Plants  

Phosphate  Fertilizer  industry 
Phosphate  Fertilizer  Industry 
Pfxisphate  Fertilizer  Industry 
Phosphate  Fertilizer  industry 
Phosphate  Fertilizer  industry 


Wet  Process  Phosphoric  Add  Plants  ...... 

Superphosphoric  Acid  Plants 

Diammonium  Ptx)sphate  Plants 

Triple  Scperphoaphate  Plants 

Granular  Triple  Superphosphate  Storage 


Coal  Preparation  Plants 

Ferroalloy  Production  Facilities  _ 

Steel  Plants  Electric  Arc  Furnaces  

Steel  Plants  Electric  Arc  furnaces  and  Argon-Oxygen  Decartxjrization 

Kraft  Pulp  Mills   

Glass  Manufacturing  Plants „ ~.............................. 

Gram  Elevators 

Surface  Coating  of  Metal  Furniture ~ 

Stationary  Gas  Turbines  _.. . , 

Lime  Manufactunng  Plants  „ 

Lead-Acid  Battery  Manufacturing  Plants  ......... 

Metallic  Mineral  Processing  Plants  

Automobile  and  Light  Duty  Toick  Coating  Operations  

Phosphate  Rock  Plants  _.. .„ 

Ammonium  Sultate  Manufacture  ................ .._„.......„.._..,............ 


Subpart 


D 

Da 

Db 

Dc 

E 

Ea 

F 

G 

H 

I 

J 

L 

M 

N 

Na 

O 

P 

Q 

R 

S 

T 

U 

V 

w 

X 
Y 

z 

AA 
AAa 
BB 
CC 

DD 
EE 

GG 

HH 

KK 

LL 

MM 

NN 

PP 


Date  dele- 
gated 


09/09/91 

09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09-'91 
09/09,'91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09.'91 
09/09/91 
09/09,91 
09/09/91 
09/09''91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09-'91 
09/09<'91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09.'91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
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NSPS  Delegation  of  Authority  for  the  State  of  Mississippi— Continued 


Category 


Graphic  Arts  industry:  PublcaOon  Rotogravure  Pnnting  „ 

Pressure  Sensitive  Tape  and  Lataei  Surface  Coating  Operations  

Industnal  Surtace  Coating:  Large  Appliances _„... 

Metal  Coit  Surface  Coating  .^.. .^ „.„«.„__ 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture   

Equipment  Leaks  of  VOC  in  Synthetic  Organic  Chemical  Manufacturing  Industry 

Beverage  Can  Surface  Coating  industry  „ „ 

Bulk  Gasoline  Terminals       „ „.._ „ 

Rubber  Tire  Manufactunng  irxJustry  „ 

VOC  Emissions  from  the  Polymer  Manufacturing  Industry  

FlexitjIe  Vinyl  and  Urethane  Coating  and  Pnnting  ~S..."... 

Equipment  Leaks  of  VOC  m  Petroleum  „ . ], 

Synthetic  Fiber  Production  Facilities  

VOC  Emissions  from  SOCMl  Air  Oxidation  Unrt  Processes  !!!."!."!!!"!!"""!!! 

Petroleum  Dn^  Cleaners  ^ '„" 

Onshore  Natural  Gas  Processing — VOC  

Onshore  Natural  Gas  Processing — SO;  l,"l 

VOC  Emissions  from  SOCM!  Distillation  Operations !!!!!!!!"!!"! 

Nonmetallic  Mineral  Processing  Plants . _.......„.....l" 

Wool  Fiberglass  insulation  ^, ......". 

VOC  Emissions  from  Petroleum  Refinery  Wastewater  Systems ', 

VOC  Emissions  from  SOCMl  Reactor  Processes  „.!.!!!!!." 

Magnetic  Tape  Coating  Facilities  ... . 

Plastic  Parts  for  Business  Machines  Coating  

Cakyners  and  Dr\ers  m  Mineral  industries  

Polymeric  Coating  of  Supporting  Substrates  Facilities """""Z!""! 


Subpart 


QQ 

RR 

SS 

TT 

UU 

W 

WW 

XX 

BBB 

ODD 

FFF 

GGG 

HHH 

III 

JJJ 

KKK 


NNN 

000 

PPP 

QQQ 

RRR 

SSS 


UUU 
VW 


Date  dele- 
gated 


NSPS  Delegation  of  Authority  for  the  State  of  North  Carolina 


Category 


Electric  Utility  Steam  Generating  Units  '9  "8'   

Small  industnal-Commercial-instirjtionai  Steam  Gen „ „_... 

i  ncinerators  „ 

Muniapai  Comtxistors  

Portland  Cement  Plants    !.."!"!!! 

Nitnc  Acid  Plants ... .... 

Sulfunc  Acid  Plants  „„...„..„ -^„~.. ... 

Hot  Mix  Asphalt  Facilities 

Storage  Vessels  for  Petroleum  Liquids  (6/11/73-5/19/78)  Z!!.'!!!!!!!! 

Secondary  Lead  Sn-ietters    

Secondary  Brass  and  Bronze  Ingot  Production  Plants „ , 

Sewage  Treatment  Plants  „ 

Pnmary  Copper  Smelters  . . ..„ ..., 

Pnmary  Zinc  Smelters *.."." 

Pnmary  Lead  Smelters  ""!."! 

Primary  Aluminum  Reduction  Plants „ ..„_.«„..., 

Phosphate  Fertilizer  industry:  Wet  Process  Phosphoric  Acid  Pianis  

Phosphate  Fertilizer  industry  Superpnosphoric  Acid  Plants  

Phosphate  Fertilizer  industry,  Diammomum  Phosphate  Plants 

Phosphate  Fertilizer  Industry  Triple  Superphospnate  Plants 

Phosphate  Fertilizer  industry:  Granular  Tnple  Superphosphate  Storage 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

Steel  Plants  Electric  Arc  Furnaces „.. 

Kraft  Pulp  Mills   .".."Z! 

Glass  Manufacturing  Plants  

Gram  Elevators     

Stationary  Gas  Turbines    

Lead-Acid  Battery  Manufactunng  Plants 

Automobile  and  Light  Duty  Truck  Coating  Operations  , 

Phosphate  Rock  Plants  , 

Ammonium  Sulfate  Manufacture  * , 

VOC  Emissions  from  the  Polymer  Manufacturing  Industry  

VOC  Emissions  from  Petroleum  Refinery  Wastewater  Systems 

Magnetic  Tape  Coating  Facilities  „ 

Plastic  Parts  tor  Business  Machines  Coating  

Calciners  and  Dryers  in  Mineral  Industries  „ 


SutJpart 


Da 

Dc 

E 

Ea 

F 

G 

H 

I 

K 

L 

M 

O 

P 

Q 

R 

S 

T 

U 

V 

w 

X 
Y 

z 

AA 

BB 

OC 

DD 

GG 

KK 

MM 

NN 

PP 

DDD 

QQQ 

SSS 


06/13/84 
09.'09'9- 
09/09/91 
0»09/91 
09/09«1 
09/09/91 
09/09«1 
09/09i/91 
09/09i«1 
09A)9/91 
09/20/85 
09/20/85 
09/09/91 
09/09/91 
12/19/86 
12/19/86 
09^)9/91 
09/09/91 
09/09^1 
09/09/91 
05/31/89 
02/16/94 
05/31/89 
09/09/91 
02/16/94 
09A)9/gi 


Date  dele- 
gated 


UUU 


12/04/81 

02/27/95 

11/24/76 

02/27/95 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

11/24/76 

1 1/24/76 

10/22/80 

1 1/24/76 

10/22/80 

10/19/82 

10/22/80 

12/04/81 

10/19/82 

10/19/82 

10/19/82 

10/19/82 

02/27/95 

08/29/89 

08/29/89 

08/29/89 

02/27/95 


ISS 
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NSPS  Delegation  of  Authority  for  the  State  of  South  Carolina 


Category 


1  odustnal  Boilers    ~ 

Portland  Cement  i^lants  _ i....™ 

Graphic  Arts  industr/  PuDiication  Rotogravure  Printing  

Rut*ef  Tire  Manufacturing  industr/  , 

vOC  Emissions  fron^.  SOCMi  Air  Oxidation  Unit  Processes  

VOC  Emissions  *'orp  SOCMI  Distillation  Operations 

VOC  Emissions  irom  Petroleum  Refinery  Wastewater  Systems 

Magnetic  Tape  Coating  Pacilrties — . 

Plastic  Parts  for  Business  Machines  Coating  

Polymeric  Coating  of  Supporting  Substrates  Facilities  


Sutipart 


Db 

F 

QQ 

BBB 

III 

NNN 

QQQ 

SSS 


vw 


NSPS  Delegation  of  Authority  for  Knoxville,  Tennessee 


Category 


Calaners  and  Dryers  in  Mineral  Industries 

Polymeric  Coating  of  Supporting  Sutjstrates  Facilities  _ i. 


Sut)part 


UUU 
VW 


Date  Dele- 
gated 


01/24/89 
01/23/90 
04/23/83 

01/23/90 

08,07'90 
08, 07 '90 
0-24  89 
0^23/90 
02;23/90 
01/23/90 


Date  dele- 
gated 


04/10/95 

03/01/90 


NSPS  Delegation  of  Authority  for  NASHviLLE-DAViosoN,  Tennessee 


Category 


Sutjpart 


Date  dele- 
gated 


VOC  Emissions  from  SOCMI  Reactor  Processes 


RRR 


09/11/95 


UMI 


The  above  listed  NSPS  categories  are 
delegated  with  the  exception  of  the 
following  sections  within  those  subparts 
which  may  not  be  delegated. 

1.  Subpart  A— §  60.8(b)  (1)  thru  (5), 
§60. 11(e)  (7)  and  (8),  §60.13  (g).  (i) 
and  (j)(2) 

2.  Subpart  B— §  60.22,  §  60.27.  and 
§60.29 

3.  Subpart  Da — §  60.45a 

4.  Subpart  Db— §  60.44b(0.  §60.44b(g), 
§  60.49(a)(4) 

5.  Subpart  Do— §  60.48c(a)(4) 

6.  Subpart  J— §60.105(a)(13)(iii), 
§60.106(i)(12) 

7.  Subpart  Ka—§  60.114a 

8.  Subpart  Kb— §60.111b(f)(4). 

§  60.114b,  §60.116b(e)(3)  (iii)  and  (iv), 
§60.116b{0(2)(iii) 

9.  Subpart  a—§  60.153(e) 

10.  Subpart  EE—§  60.316(d) 

11.  Subpart  GG—§  60.334(b)(2), 
§60.335(0(1) 

12.  Subpart  RR— §  60.446(c) 

13.  Subpart  SS—§  60.456(d) 

14.  Subpart  TT— §  60.466(d) 

15.  Subpart  UU—§  60.474(g) 

16.  Subpart  V\^— §  60.482-l(c)(2)  and 
§60.484 

17.  Subpart  \VW—§ 60.496(c) 

18.  Subpart  XX— §  60.502(e)(6) 

19.  Subpart  AAA— §  60.530(c),  §60.533, 
§  60  534.  § 60.535,  §  60.536(i)(2), 

§  60  537,  §60.538(e),  § 60.539 

20.  Subpart  BBB— §60.543(c)(2)(ii)(B) 

22.  Subpart  DDD— §  60.562-2(c) 

23.  Subpart  III— §60.613 

24.  Subpart  NNN— §  60.663(e) 


25.  Subpart  RRR— §  60.703(e) 

26.  Subpart  SSS— §60.711(a)(16), 

§ 60.713(b)(l)(i),  §  60.713(b)(l)(ii), 
§60.713(b)(5){i),  §  60.713(d). 
§  60.715(a).  §60.716 

27.  Subpart  TTT—§  60.723(b)(1). 

§  60.723(b)(2)(i)(C).  §  60.723(b)(2)(iv). 
§ 60.724(e),  §  60.725(b) 

28.  Subpart  VW—§60.743(a)(3)(v)(A) 
and  (B).  §  60.743(e).  §  60.745(a), 
§60.746 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  the  source  categories 
with  the  conditions  set  forth  in  the 
original  delegation  letters  of  these  State 
or  Local  agencies.  All  sources  subject  to 
the  requirements  of  40  CFR  Part  60  will 
now  be  under  the  jiuisdiction  of  the 
above  mentioned  State  or  Local 
Agencies. 

Since  review  of  the  pertinent  laws, 
rules,  and  regulations  of  these  State  or 
Local  Agencies  has  shown  them  to  be 
adequate  for  the  implementation  and 
enforcement  of  the  aforementioned 
categories  of  NSPS.  the  EPA  hereby 
notifies  the  public  that  it  has  delegated 
the  authority  for  the  source  categories 
listed  on  the  above  various  dates.  The 
Office  of  Management  and  Budget  has 
exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  101, 110,  111,  112,  and 


301  of  the  Clean  Air  Act,  as  Amended  (42 
U.S.C.  7401,  7410,  7411,  7412,  and  7601). 

Dated:  July  3, 1996. 
John  H.  Hankinson,  Jr., 
Regional  Administrator. 
[PR  Doc.  96-21077  Filed  8-16-96;  8:45  ami 
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40  CFR  Part  80 

[FRL-5555-51 

State  of  Alaska  Petition  for  Exemption 
From  Diesel  Fuel  Sulfur  Requirement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  direct  final  decision. 

SUMMARY:  On  March  14, 1994,  EPA 
granted  the  State  of  Alaska  a  waiver 
from  the  requirements  of  EPA's  low 
sulfur  diesel  fuel  program,  permanently 
exempting  Alaska's  remote  areas  and 
providing  a  temporary  exemption  for 
areas  of  .Alaska  served  by  the  Federal 
Aid  Highway  System  (FAHS).  The 
exemption  applied  to  certain 
requirements  in  section  211(i)  and  (g)  of 
the  Clean  Air  Act,  as  implemented  in 
EPA's  regulations.  These  exemptions 
were  based  on  EP.^'s  determination  that 
it  would  be  unreasonable  to  require 
persons  in  these  areas  to  comply  with 
the  low  sulfur  diesel  fuel  requirements 
due  to  unique  geographical, 
meteorological  and  economic  factors  for 
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Alaska,  as  well  as  other  significant  local 
factors. 

The  temporary  exemption  for  the 
areas  of  Alaska  served  by  the  FAHS  will 
expire  on  October  1, 1996.  On  December 
12,  1995,  the  Governor  of  Alaska 
f>etitioned  EPA  to  permanently  exempt 
the  areas  covered  by  the  temporary 
exemption.  In  this  decision  EPA  is 
extending  the  temporary  exemption  for 
an  additional  24  months,  but  reserving 
a  final  decision  on  whether  it  should  be 
pennanent. 

Based  on  the  fiactois  and  conditions 
identified  in  Alaska's  December  12, 
1995  petition,  a  continuation  of  the 
exemption  is  warranted  at  least 
temporarily.  However,  EPA  believes  that 
recent  comments  submitted  to  the 
agency  merit  further  investigation  before 
making  a  final  decision  on  a  permanent 
exemption  EPA  is  therefore  extending 
the  temporary  exemption  imtil  October 
1. 1998,  or  until  such  time  that  a  final 
decision  is  made  on  the  permanent 
exemption,  whichever  is  shorter. 

This  decision  will  continue  the 
ciurent  status  in  Alaska.  It  is  not 
expected  to  have  a  significant  impact  on 
the  ability  of  Alaska's  communities  to 


attain  the  National  Ambient  Air  Quality 
Standards  for  carbon  monoxide  and 
particulate  matter,  based  on  the  limited 
contribution  of  emissions  frt)m  diesel 
motor  vehicles  in  those  areas  and  the 
sulfur  level  ciurently  foimd  in  motor 
vehicle  diesel  fuel  used  in  Alaska. 

DATES:  This  action  will  become  effective 
October  3, 1996  unless  adverse 
comments  or  a  request  for  a  public 
hearing  are  received  by  September  18, 
1996.  If  EPA  receives  such  comments  or 
a  request  for  a  pubUc  hearing,  EPA  will 
publish  a  timely  notice  in  the  Federal 
Register  withdrawing  this  rule. 

ADDRESSES:  Copies  of  information 
relevant  to  this  petition  are  available  for 
inspection  in  public  docket  A-96-26  at 
the  Air  Docket  of  the  EPA,  first  floor. 
Waterside  Mall,  room  M-1500,  401  M 
Street  S.W.,  Washington,  D.C.  20460, 
(202)  260-7548,  between  the  hours  of 
8:00  a.m.  to  5:30  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  N.  Argyropoulos,  Environmental 
Protection  Specialist,  Fuels 
Implementation  Group,  Fuels  and 


Energy  Division  (6406J),  401  M  Street 
S.W..  Washington,  D.C.  20460.  (202) 
233-9004. 

SUPPlEMEN'APV  INFCKWi-^.ON: 

Table  of  Contents 

I.  Regulated  EnUties 

n.  Electronic  Copies  of  Rulemaking 

Documents 
m.  Background 

IV.  Petition  for  Exemption 

V.  Decision  for  Extending  Current  Temporary 

Exemption 

VI.  Public  Participation 
Vn.  Statutory  Authority 

VIII.  Administrative  Designation  and 
Regulatory  Analysis 

IX.  Compliance  With  the  Regulatory 

Flexibility  Act 

X.  Paperwork  Reduction  Act 

XI.  Submission  to  Congress  and  the  General 

Accounting  Office 
Xn.  Unfunded  Mandates  Act 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  refiners,  marketers, 
distributors,  retailers  and  wholesale 
purchaser-consumers  of  diesel  fuel. 
Regulated  categories  and  entities 
include; 


Category 

Exarrples  of  regulated  entities 

Industry  

Citizens  

Federal  Government 

Petroluem  detrltxjtors.  rr>art(eters,  retailers  (service  station  owners  arxj  operators),  wholesale  pur- 
chaser consuniers  (fleet  managers  who  operate  a  refueling  facility  to  refuel  motor  vehicles). 
Any  owner  or  operator  of  a  diesel  motor  vehicle. 
Federal  lacilrties,  including  military  bases  which  operate  a  refueling  facility  to  refuel  rrxjtor  vehicles. 

This  table  is  not  intended  to  "be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Chher  types  of  entities  not 
Usted  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  criteria 
contained  in  §  80.29  and  §  80.30  of  title 
40  of  the  Code  of  Federal  Regtilations  as 
modified  by  today's  action.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
one  of  the  persons  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

n.  Electronic  Copies  of  Rulemaking 

Documents 

A  copy  of  this  document  is  also 
available  electronically  from  the  EPA 
Internet  site  and  via  dial-up  modem  on 
the  Technology  Transfer  Network 
(TTN),  which  is  an  electronic  bulletin 
board  system  (BBS)  operated  by  EPA's 
Office  of  Air  Quality  Planning  £uid 
Standards.  Both  services  are  free  of 


charge,  except  for  your  existing  cost  of 
Internet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  per  the 
following  information.  Any  one  of  the 
following  Internet  addresses  may  be 
used: 
Worid  Wide  Web: 

http://wrww.epa.gov/OMSWWW/ 
Gopher: 

gopher://gopher.epa.gov/  Follow 

menus  for:  Offices/ Air/OMS 

FTP: 

ftp://ftp.epa.gov/  Change  Directory  to 
pub/gopher/OMS 

The  steps  required  to  access 
information  on  this  rulemaking  on  the 
TTN  bulletin  board  system  are  listed 
below. 
TTN  BBS:  919-541-5742  (1,200-14,400 

bps,  no  parity,  eight  data  bits,  one 

stop  bit) 
Voice  help:  919-541-5384 
Internet  address:  TELNET 

ttnbbs.rtpnc.epa.gov 
Off-line:  Mondays  from  8:00-12:00 

Noon  ET 
1.  Technology  Transfer  Network  Top 

Menu:  <T>  GATEWAY  TO  TTN 


TECHNICAL  AREAS  (Bulletin 
Boards)  (Command:  T) 

2.  TTN  TECHNICAL  INFORMATION 
AREAS:  <M>  OMS— Mobile  Sources 
Information  (Command:  M) 

3.  OMS  BBS— MAIN  MENU  FILE 
TRANSFERS:  <0>  Other  OMS 
Documents  (Command:  O) 

At  this  stage,  the  system  will  list  all 
available  files  in  this  area.  To  download 
a  file,  select  a  transfer  protocol  that  will 
match  the  terminal  software  on  your 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 
If  unfamiliar  with  handling  compressed 
(that  is,  ZIP'd)  files,  go  to  the  TTN  top 
menu,  System  Utilities  (Command:  1) 
for  information  and  the  necessary 
program  to  download  in  order  to  unZIP 
the  files  of  interest  after  downloading  to 
your  computer.  After  getting  the  files 
you  want  onto  your  computer,  you  can 
quit  TTN  BBS  with  the  <G>oodbye 
command. 

m.  Background 

Section  211(i)(l)  of  the  Act  prohibits 
the  manufactvue,  sale,  supply,  offering 
for  sale  or  supply,  dispensing,  transport, 
or  introduction  into  commerce  of  motor 
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vehicle  diesel  fuel  which  contains  a 
concentration  of  sulfur  in  excess  of  0.05 
percent  (by  weight),  or  which  fails  to 
m**t  a  cetane  index  minimum  of  40 
beginning  October  1.  1993.  Section 
211(i)(3)  establishes  the  sulfur  content 
for  fuel  used  in  the  certification  of 
beavy-dutv  diesel  vehicles  and  engines. 
Section  211(i)(4)  provides  that  the  States 
of  Alaska  and  Hawaii  may  seek  an 
exemption  from  the  requirements  of  this 
subsection  in  the  same  manner  as 
provided  in  section  325  '  of  the  Act,  and 
requires  the  Admimstrator  to  take  final 
action  on  any  petition  filed  under  this 
section,  which  seeks  exemption  bom 
the  requirements  of  section  211(i), 
within  12  months  of  the  date  of  such 
petition. 

Section  325  of  the  Act  provides  that 
upon  application  by  the  Governor  of 
Guam.  .American  Samoa,  the  Virgin 
Islands,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Administrator  may  exempt  any  person 
or  source  in  such  territory  from  any 
requirement  of  the  Act,  with  some 
spetnfic  exceptions.  Such  exemption 
may  be  granted  if  the  Administrator 
finds  that  compliance  with  such 
requirements  is  not  feasible  or  is 
unreasonable  due  to  unique 
geographical,  meteorological,  or 
economic  factors  of  such  territory,  or 
such  other  local  factors  as  the 
Administrator  deems  significant. 

rv.  Petition  for  Exemption 

On  February  12,  1993.  the  Honorable 
Walter  ].  Hickel,  Governor  of  the  State 
of  Alaska,  submitted  a  petition  to 
exempt  motor  vehicle  diesel  fuel  in 
.\laska  from  all  of  the  requirements  of 
section  211(i)  except  the  minimum 
cetane  index  requirement  of  40.  The 
petition  requested  a  short-term 
exemption  for  areas  accessible  by  the 
Federal  Aid  Highway  System  ("on- 
highway")  and  a  permanent  exemption 
for  areas  not  accessible  by  the  Federal 
Aid  Highway  System  ("off-highway"). 
The  petition  for  a  short-term  exemption 
requested  that  EPA  exempt  motor 
vehicle  diesel  fuel  manufactured  for 
sale.  sold,  supplied,  or  transported 
within  the  Federal  Aid  Highway  System 


Section  211(1)  (4)  mistakenly  refers  to 
exemptions  under  §  324  of  the  Act  ("Vapor 
Recover,  for  Small  Business  Marketers  of 
Petroleum  Products").  While  the  proper  reference  is 
to  S  325.  Congress  clearly  intended  to  refer  to  §  325, 
as  shown  bv  the  language  used  in  S211(i)(4).  and 
the  I'nited  Sutes  C^ade  citation  used  in  §806  of  the 
Clean  Air  Act  Amendments  of  1990.  Public  Law  No. 
101-549.  Section  806  of  the  AmendmenU,  which 
added  paragraph  (ij  to  §  211  of  the  Act.  used  42 
use  7625-1  as  the  United  SutesCode 
designation  for  §  324.  This  is  the  proper  designation 
for  §  325  of  the  Act  Also  see  136  Cong.  Rec.  S17236 
(daily  ed.  October  26,  1990)  (statement  of  Sen. 
Murkowski). 


UMI 


(FAHS)  bom  meeting  the  sulfur  content 
requirement  specified  in  section  211(i) 
until  October  1.  1996.  The  petition  also 
requested  a  permanent  exemption  from 
such  requirements  for  those  areas  of 
Alaska  not  reachable  by  the  Federal  Aid 
Highway  System.  The  petition  was 
based  on  geographical,  meteorological, 
air  quahty,  and  economic  factors  imique 
to  the  State  of  Alaska. 

The  petition  was  granted  on  March 
14, 1994  and  applied  to  ail  persons  in 
Alaska  subject  to  section  211(i)(l)  and 
(gl  of  the  Act  and  EPA's  low  sulfur 
requirement  for  motor  vehicle  diesel 
fuel  in  40  CFR  Part  80.29.  Persons  in 
communities  served  by  the  FAHS  are 
exempt  bom  compliance  with  the  diesel 
fuel  sulfur  content  requirement  until 
October  1, 1996.  Persons  in 
communities  that  are  not  served  by  the 
Federal  Aid  Highway  System  are 
permanently  exempt  from  compliance 
with  the  diesel  fuel  sulfur  content 
requirement.  Both  the  permanent  and 
temporary  exemption  apply  to  all 
persons  who  manufacture,  sell,  supply, 
offer  for  sale  or  supply,  dispense, 
transport,  or  introduce  into  commerce, 
in  the  State  of  Alaska,  motor  vehicle 
diesel  fuel.  Alaska's  exemption  does  not 
apply  to  the  muumimi  cetane 
requirement  for  motor  vehicle  diesel 
fiiel. 

On  December  12, 1995,  the  Honorable 
Governor  Knowles  petitioned  the 
Administrator  for  a  p>ermanent 
exemption  for  all  areas  of  the  state 
covered  by  the  Federal  Aid  Highway 
System.  Tliis  notice  addresses  EPA's 
action  on  the  petition  submitted  on 
December  12, 1995,  We  are  making  a 
decision  now  for  the  24  month 
extension  and  reserving  the  decision  on 
the  state's  request  for  a  permanent 
exemption,  so  the  agency  may  consider 
possible  alternatives  for  a  longer  period 
The  following  discussion  summarizes 
the  state's  support  for  the  exemption  as 
provided  for  in  the  petition,  and  the 
rationale  for  the  agency's  extension  of 
the  temporary  exemption. 

A.  Geography  and  Location  of  the  State 
of  Alaska 

Alaska  is  about  one-fiflh  as  large  as 
theK;ombined  area  of  the  lower  48 
states.  Because  of  its  extreme  northern 
location,  rugged  terrain  and  sparse 
population,  Alaska  relies  on  barges  to 
deliver  a  large  percentage  of  its 
petroleum  products.  No  other  state 
relies  on  this  type  of  delivery  system  to 
the  extent  Alaska  does. 

Only  35%  of  Alaska's  communities 
are  served  by  the  Federal  Aid  Highway 
System,  which  is  a  combination  of  road 
and  marine  highways.  The  remaining 
65%  of  Alaska's  commimities  are  served 


by  barge  lines  and  are  referred  to  as  off- 
highway  or  "remote"  communities. 
Although  barge  lines  can  directly  access 
some  off-highway  communities,  those 
commimities  that  are  not  located  on  a 
navigable  waterway  are  served  by  a  two- 
stage  delivery  system:  over  water  by 
barge  line  and  then  over  land  to  reach 
the  communitv. 

Because  of  the  State's  high  latitude,  it 
experiences  seasonal  extremes  in  the 
amount  of  daily  sunlight  and 
temperature,  which  in  turn  affects  the 
penod  of  time  during  which 
construction  can  occur,  and,  ultimately, 
the  cost  of  construction  in  Alaska. 

According  to  the  petition.  Alaska's 
extreme  northern  location  places  it  in  a 
unique  position  to  fuel  transcontinental 
cargo  flights  between  Europe,  Asia,  and 
North  America.  Roughly  75%  of  all  air 
transit  freight  between  Europe  and  Asia 
lands  in  Anchorage,  as  does  that 
between  Asia  and  the  United  States.  The 
result  is  a  large  market  for  ]et-A  fuel 
produced  by  local  refiners,  which 
decreases  the  importance  of  highway 
diesel  fuel  to  these  refiners.  Based  on 
State  tax  revenue  receipts  and  estimates 
by  Alaska's  refiners,  diesel  fuel 
consumption  for  highway  use  represents 
roughly  5%  of  total  state'distillate  fuel 
consumption, 

B.  Climate,  Meteorology  and  Air  Quality 

Alaska's  climate  is  colder  than  that  of 
the  other  49  states.  The  extremely  low 
temperatures  experienced  in  Alaska 
during  the  winter  imposes  a  more  severe 
fuel  specification  requirement  for  diesel 
fuel  in  Alaska  than  in  the  rest  of  the 
coimtry.  This  specification,  known  as  a 
"cloud  point"  specification  ^ 
significantly  affects  vehicle  start-up  and 
other  engine  operations  Alaska  has  the 
most  severe  cloud  point  specification 
for  diesel  fuel  in  the  U.S.  at  -  56°F. 
Because  Alaska  experiences  extremely 
low  temperatures  in  comparison  to  the 
other  49  state's  and  the  cloud  point 
specifications  are  not  as  severe  for  fuel 
in  the  lower  48  states,  most  diesel  fuel 
used  in  the  State  of  Alaska  is  produced 
by  refiners  located  in  Alaska.  Jet- A 
kerosene  meets  the  same  cloud  point 
specification  as  No.  1  diesel  fuel  (which 
is  marketed  primiarily  during  the  winter 
in  Alaska  as  opposed  to  No  2  diesel  fuel 
which  is  marketed  primarily  in  the 
summer)  and  is  commonly  mixed  with 
or  used  as  a  substitute  for  No.  1  diesel 
fuel.  However,  because  Jet-A  kerosene 
can  have  a  sulfur  content  as  high  as 
0.3%.  the  diesel  fuel  sulfur  requirement 


^The  cloud  point  defines  the  temperature  at 
which  cloud  or  haze  or  wax  crystais  appears  in  the 
oil.  Its  purpose  is  to  ensure  a  minimum  temperature 
above  which  fuel  lines  and  other  engine  parts  are 
not  plugged  by  solids  that  form  in  the  fuel. 
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of  0.05%  would  generally  prohibit  using 
Jet- A  and  No.  1  /otv  sui/ur  diesel  fuel 
interchangeably. 
Ice  formation  on  the  navigable  waters 

dunng  the  winter  months  restricts  fuel 
deUvery  to  off-highway  areas  served  by 
barge  lines.  Therefore,  fuel  is  generally 
only  delivered  to  these  areas  between 
the  months  of  May  and  October.  This 
further  restricts  the  ability  of  fuel 
distributors  in  Alaska  to  supply 
multiple  grades  of  petroleum  products 
to  these  communities. 

The  only  violations  of  national 
ambient  air  quality  standards  in  Alaska 
have  been  for  carbon  monoxide  (CO) 
and  particulate  matter  fPMio)-  CO 
violations  have  only  been  recorded  in 
the  State  s  two  largest  communities: 
Anchorage  and  Fairbanks.  PMio 
violations  have  only  been  recorded  in 
two  rural  communities.  Mendenhall 
Valley  of  luneau  and  Eagle  River,  a 
community  within  the  boundaries  of 
Anchorage.  The  most  recent  PMio 
mventones  for  these  two  communities 
show  that  these  \'iolalions  are  largely 
the  result  of  fugitive  dust  from  paved 
and  unpaved  roads,  and  that  motor 
vehicle  exhaust  is  responsible  for  less 
than  one  percent  of  the  overall  PM|o 
being  emitted  withm  the  borders  of  each 
of  these  areas.  '  Moreover.  Eagle  River 
has  not  had  a  violation  of  the  PMio 
standard  since  1986  and  plans  to  apply 
to  EPA  for  redesignation  to  attainment 
for  PMio.  Mendenhall  Valley  has 
initiated  efforts  for  road  paving  to  be 
implemented  to  control  road  dust.  The 
sulfur  content  of  diesel  fuel  is  not 
expected  to  have  a  significant  impact  on 
ambient  PMio  or  CO  levels  in  any  of 
these  areas  because  of  the  minimal 
contribution  by  motor  vehicles  to  PMio 
in  these  areas  and  the  insignificant 
effect  of  diesel  fuel  sulfur  content  on  CO 
emissions. 

Finally.  EPA  recognizes  that  the 
primarv  purpose  of  reducing  the  sulfur 
content  of  diesel  fuel  is  to  reduce 
vehicle  particulate  emissions. 
Additional  benefits  cited  in  the  final 
rule  (55  FR  34120.  August  21,  1990) 
include  a  reduction  in  sulfur  dioxide 
(SO2)  emissions  and  the  ability  to  use 
exhaust  after-treatment  devices  on 
diesel  fueled  vehicles,  which  would 
result  in  some  reduction  of  HC  and  CO 
exhaust  emissions.  Despite  the 
possibility  that  the  use  of  high-sulfur 
diesel  fuel  may  cause  plugging  or 
increased  particulate  sulfate  emissions 
in  diesel  vehicles  equipped  with  trap 
svstems  or  oxidation  catalvsts,  anv 


'  "PMio  Emission  Inventories  for  the  Mendenhall 
Valley  and  Eagle  River  Areas,"  prepared  for  the  U.S. 
Environmental  Protection  Agency,  Region  X,  by 
Engineering-Science,  February  1988. 


increase  in  sulfate  particulate  emissions 
would  likely  have  an  insignificant  effect 
on  ambient  PM  levels  in  Alaska  since 
current  motor  vehicle  contributions  to 
PMio  emissions  are  minimal.  Also,  the 
lower  sulfur  requirement  for  motor 
vehicle  diesel  fuel  will  have  no  impact 
on  the  attainment  prospects  of 
Fairbanks  and  Andiorage  with  respect 
to  CO,  since  reducing  sulfur  content  has 
no  direct  affect  on  CO  emissions.  Since 
Alaska  is  in  attainment  with  ozone  and 
SO2  air  quality  standards,  there  is 
currently  no  concern  for  reducing  HC  or 
SO2  emissions. 

The  Agency  recognizes  that  granting 
this  extension  to  the  temporary 
exemption  means  Alaska  will  forego  the 
potential  benefits  to  its  air  quality 
resulting  from  the  use  of  low-sulfur 
diesel  fuel.  However,  the  Agency 
believes  that  the  potential  benefits  to 
Alaska  s  air  quality  are  minimal  and  far 
outweighed  by  the  increased  costs 
resulting  from  factors  imique  to  Alaska, 
at  this  time,  to  communities  served  by 
the  FAHS. 

C.  Economic  Factors 

In  complying  with  the  section  211{i) 
sulfur  requirement,  refiners  have  the 
option  to  invest  in  the  process 
modifications  necessary  to  produce  low- 
sulfur  diesel  fuel  for  use  in  motor 
vehicles,  or  not  invest  in  the  process 
modifications  and  only  supply  diesel 
fuel  for  off-highway  purposes  (e.g., 
heating,  generation  of  electricity,  fuel 
for  non-road  vehicles).  Most  of  Alaska's 
refiners  indicated  that  local  refineries 
would  choose  to  exit  the  market  for 
highway  diesel  fuel  if  an  exemption 
bom  the  low  sulfur  requirement  is  not 
granted,  because  of  limited  refijiing 
capabilities,  the  small  size  of  the  market 
for  highway  diesel  fuel  in  Alaska,  and 
the  costs  that  would  be  incurred  to 
produce  low-sulfur  diesel  fuel. 

Demand  for  Jet-A  kerosene,  which  is 
also  sold  as  No,  1  diesel  fuel  because  it 
meets  Alaska's  winter  cloud  point 
specification,  accounts  for  almost  fifty 
percent  (50%)  of  Alaska's  distillate 
consumption  and  dominates  refiner 
planning.  A  survey  of  the  refiners  in 
Alaska,  conducted  by  the  State,  revealed 
that  it  would  cost  over  $100,000,000  in 
construction  and  process  modifications 
to  refine  Alaska  North  Slope  (ANS) 
crude  into  0.05%  sulfur  diesel  fuel  to 
meet  the  demand  for  highway  diesel 
fuel.  Among  the  reasons  for  the  high 
cost  include  the  construction  costs  in 
Alaska,  which  are  25%  to  65%  higher 
than  costs  in  the  lower  48  states,  and  the 
cost  of  modifying  the  fuel  production 
process  itself.  The  petition  states  that 
because  there  is  such  a  small  demand 
for  highway  diesel  fuel  in  Alaska,  the 


costs  that  would  be  incurred  to  comply 
with  section  211(i)'s  sulfur  requirement 
are  excessive  in  light  of  the  expected 
benefits.  Without  an  exemption  from 
having  to  meet  this  requirement,  most 
refiners  would  choose  to  exit  the  market 
for  highway  diesel  fuel. 

Whether  low-sulfur  diesel  fuel  is 
produced  in  Alaska  or  imported  from 
the  lower  48  states  or  Canada,  there 
remains  the  problem  of  segregating  the 
two  fuels  for  transport  to  communities 
accessible  only  by  navigable  waterways 
and  storage  of  the  fuels  thereafter.  Fuel 
is  delivered  to  these  communities  only 
between  the  months  of  May  and  October 
due  to  ice  formation  which  blocks 
waterways  leading  to  these  communities 
for  much  of  the  remainder  of  the  year. 
The  fuel  supplied  to  these  communities 
during  the  summer  months  must  last 
through  the  wdnter  and  spring  months 
until  resupply  can  occur.  Additionally, 
the  existing  fuel  storage  fadUties  limit 
the  number  of  fuel  types  that  can  be 
stored  for  use  in  these  communities. 
The  cost  of  constructing  separate  storage 
faciUties  and  providing  separate  tanks 
for  transport  of  low-sulfur  diesel  fuel  is 
prohibitive.  This  is  largely  due  to  the 
high  cost  of  construction  in  Alaska 
relative  to  the  lower  48,  and  the 
constraints  inherent  in  distributing  fuel 
in  Alaska.  One  alternative  to 
constructing  separate  storage  facilities  is 
to  supply  only  low-sulfur  diesel  fuel  to 
these  communities.  However,  the  result 
would  require  use  of  the  higher  cost, 
low-sulfur  diesel  fuel  for  all  diesel  fuel 
needs.  This  would  greatly  increase  the 
already  high  cost  of  Uving  in  these 
communities,  since  a  large  percentage  of 
distillate  consumption  in  these 
communities  is  for  off-highway  uses, 
such  as  operating  diesel  powered 
electrical  generators. 

D.  Emironmental  Factors 

Information  provided  to  EPA  by  the 
State  of  Alaska  indicates  that  refiners 
supply  and  distribute  standard  diesel 
fuel  in  the  summer  which  has  a  sulfur 
content  of  approximately  0.3%  by 
weight,  and  supply  and  distribute  Jet-A 
fuel  in  the  winter  as  an  Arctic-grade 
diesel,  which  has  a  sulfur  content 
between  0.065  and  0.11.  Thus,  the 
reported  level  of  sulfur  in  motor  vehicle 
diesel  fuel  used  in  Alaska  is  below  the 
current  ASTM  sulfur  specification 
which  allows  up  to  0.5%  (by  weight). 
Therefore,  in  general,  the  impact  of  not 
requiring  the  low  sulfur  diesel  fuel 
program  in  Alaska  are  not  as  significant 
as  they  would  be  if  the  fuel  were  to 
approach  the  ASTM  allowable  sulfur 
content  level. 

Although  the  State's  largest 
commimities,  Fairbanks  and  Anchorage, 
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are  CO  nonattainment  areas,  extending 
tills  exemption  is  not  expected  to  have 
any  significant  impact  on  ambient  CO 
levels  because  the  -iulfiir  content  in 
diesel  fuel  does  not  significantly  affect 
CO  emissions  Two  rural  communities 
are  designated  nonattainment  areas  with 
respect  to  particulate  matter  (PMio); 
however,  motor  veiiicle  exhaust  is 
responsible  for  less  than  one  percent  of 
the  overall  PMio  being  emitted  within 
the  borders  of  these  two  areas  where 
fiigitive  dust  IS  reported  to  be  a  problem. 
Thus.  EP,^  believes  that  granting  a  24- 
.Tionth  extension  to  the  current 
temporarv  exemption  to  communities 
serv  ed  by  the  FAHS  will  not  have  a 
significant  impact  on  the  ability  of  any 
of  these  commimities  to  meet  the 
NA.AQS 

V.  Decision  for  Extending  the  Current 
Temporary  Exemption 

In  this  notice,  the  Agency  is  extending 
the  temporary  exemption  for  those  areas 
in  .-Maska  served  by  FAHS  from  the 
diesel  fuel  sulfur  content  requirement  of 
0.05%  (by  weight),  for  a  period  of  24 
months  from  October  1,  1996,  or  until 
such  time  as  a  decision  is  made  on  the 
petition  for  a  permanent  exemption, 
whichever  is  shorter.  For  the  same 
reasons,  the  Agency  also  extends  the 
exemption  for  those  areas  in  Alaska 
covered  by  the  FAHS  from  those 
provisions  of  section  211(g)(2)  *  of  the 
Act  that  prohibit  the  fueling  of  motor 
vehicles  with  high-sulfur  diesel  fuel. 
Sections  21 1(g)  and  211(i)  both  restrict 
the  use  of  high-sulfur  motor  vehicle 
diesel  fuel.  Therefore,  areas  in  Alaska 
served  by  the  Federal  Aid  Highway 
System  are  also  exempt  from  the  related 
211(g)(2)  provisions  until  such  time  as 
a  decision  has  been  made  on  the  state's 
petition  for  a  permanent  exemption. 

The  basis  for  this  decision  is  that 
compliance  with  this  requirement  is 
unreasonable  during  such  time  period 
because,  at  this  time,  it  would  continue 
to  create  a  severe  economic  burden  for 
refiners,  distributors  and  consimiers  of 
diesel  fuel  in  the  State  of  Alaska.  This 
e<:onomic  burden  is  created  by  unique 
meteorological  conditions  in  Alaska  and 
a  set  of  unique  distillate  product 


'This  subsection  makes  it  unlawful  for  any 
person  to  introduce  or  cause  or  allow  the 
introduction  into  any  motor  vehicle  of  diesel  fuel 
which  they  know  or  should  know  contains  a 
concentration  of  sulfur  in  excess  of  0.05  percent  (by 
weight).  It  would  clearly  be  impossible  to  hold 
persons  liable  for  misfueling  with  diesel  fuel  with 
a  sulfur  content  higher  than  0.05%,  when  such  fuel 
is  permitted  to  be  sold  or  dispensed  for  use  in 
motor  vehicles.  The  proposed  exemptions  would 
include  exemptions  from  this  prohibition,  but  not 
include  the  prohibitions  in  §  211(g)(2)  relating  to 
the  minimum  cetane  index  or  alternative  aromatic 
levels. 


UMI 


demands  in  the  state.  As  a  result  of 
these  conditions,  during  the  term  of  this 
exemption,  it  is  not  mandated  that  low- 
sulfur  diesel  fuel  be  available  for 
commercial  use  in  Alaska.  The  Agency 
will  make  a  final  determination  on  the 
state's  petition  for  a  permanent 
exemption,  as  discussed  below. 

The  EPA  believes  that  a  24-month 
continuation  of  the  current  exemption 
for  areas  served  by  the  Federal  Aid 
Highway  System  from  the  diesel  fuel 
sulfur  content  requirement  is  reasonable 
and  appropriate  so  that  the  Agency  can 
consider  recent  comments  on  the  state's 
petition.  A  permanent  exemption  is  not 
appropriate  at  this  time  because  EPA 
has  not  yet  verified  all  relevant 
information  and  comments  submitted 
by  other  interested  parties. 

Alaska's  most  recent  petition 
included  a  compilation  of  information, 
provided  by  a  Task  Force  (in  which  an 
EPA  representative  participated)  that 
was  established  after  the  first  petition, 
to  further  evaluate  the  conditions  as 
described  in  that  petition.  These 
conditions  included:  the  availability  of 
arctic-grade,  low-sulfur  diesel  fuel  from 
out-of-state  refiners,  the  costs  associated 
with  importing  the  fuel,  and  the  costs  of 
storing  and  distributing  the  fuel  to  areas 
on  the  highway  system.  The  conditions 
and  factors  that  were  identified  in  the 
initial  petition  were  expanded  upon  in 
the  task  force  review.  At  this  time  there 
is  sufficient  evidence  to  suppori 
granting  an  extension  to  the  current 
exemption,  however,  the  Agency 
believes  there  are  several  issues  that 
merit  further  investigation  prior  to 
making  a  final  decision  to  act  on  the 
state's  request  for  a  permanent 
exemption.  These  issues  include: 
consideration  of  an  alternative  fuel 
standard  or  fuel,  local  environmental 
effects,  manufacturer's  emissions 
warranty  and  recall  liability,  and  the 
potential  for  tightening  future  heavy- 
duty  emission  standards  for  model  year 
2004  engines. 

The  information  which  is  summarized 
in  this  notice  and  other  pertinent 
information  is  being  investigated  in 
more  detail  by  the  Agency,  prior  to 
issuing  a  decision  on  the  States  request 
for  a  permanent  exemption. 

The  Agency  will  puolish  a  separate 
notice  in  the  Federal  Register  to  take 
action  on  the  state's  petition  for  a 
permanent  exemption. 

VI.  Public  Participation 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  this  action 
is  only  extending  Alaska's  current 
temporary  exemption  from  the  diesel 
fuel  sulfur  standards  as  established  in 
section  211(i)  of  the  Act.  The  Agency 


views  the  changes  contained  herein  as 
non-controversial  and  based  on 
outreach  efforts  vnth  affected  parties. 
EPA  anticipates  no  adverse  or  critical 
comments. 

Following  the  August  27.  1993 
publication  of  EPA's  proposed  decision 
to  grant  the  first  exemption  from  the  low 
sulfur  diesel  fuel  requirements 
requested  by  Alaska,  there  was  a  thirty 
day  comment  period,  dunng  which 
interested  parties  could  request  a 
hearing  or  submit  comments  on  the 
proposal.  The  .Agency  received  no 
request  for  a  hearing.  Comments  were 
received  both  in  support  of  the  proposal 
to  grant  the  exemption  and  expressing 
concerns  over  the  impact  of  granting  the 
exemption.  These  comments  were 
considered  in  the  Agency's  decision  to 
grant  the  previous  exemption  The 
Agency  received  .\laska's  request  for  a 
permanent  exemption  for  the  FAHS 
areas  in  December  of  1995  Since  that 
time,  the  Agency  has  received  comment 
on  the  petition  from  the  .Alaska  Center 
for  the  Environment  and  the  Engine 
Manufacturers  of  America.  .Although  the 
Agency  believes  that  the  petition  does 
support  an  extension  of  the  current 
exemption.  EP.A  believes  the 
information  in  these  comments  and  the 
possible  tightening  of  heavy  duty  engine 
standards  in  2004  necessitate  further 
consideration  before  the  Agency 
proposes  a  decision  on  Alaska's  request 
for  a  permanent  waiver. 

This  action  will  become  effective 
October  3,  1996  unless  the  Agency 
receives  adverse  comments  or  a  request 
for  a  public  hearing  by  September  18, 
1996.  If  EPA  receives  such  comments  or 
request  for  a  public  hearing,  EP.A  will 
publish  a  timely  notice  in  the  Federal 
Register  withdrawing  this  rule.  In  the 
event  that  adverse  or  critical  comments 
are  received,  EPA  is  also  publishing  a 
Notice  of  Proposed  Decision  in  a 
separate  action  today,  which  proposes 
the  same  exemption  contained  in  this 
direct  final  decision.  Any  adverse 
comments  received  by  the  date  listed 
above  will  be  addressed  in  a  subsequent 
final  decision.  That  final  decision  will 
be  based  on  the  relevant  portion  of  the 
revision  that  is  noticed  as  a  proposed 
decision  in  the  Federal  Register  and 
that  is  identical  to  this  direct  final 
decision.  The  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  October  3,  1996. 

VII.  Statutory  Authority 

Authority  for  the  action  in  this 
docimient  is  in  sections  211(i)(4)  (42 
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U.S.C.  7545{i)(4))  and  325UK1)  (42 
U.S.C.  7625-l(a)(l))  of  the  Clean  Air 
Act.  as  amended. 

VIII.  Administrative  Designation  and 
RegulatoPk  .\nalysis 

Under  Executive  Order  12866,'  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more,  or 
adversely  affect  in  a  materied  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirotmient,  pubUc  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.* 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regiilatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

IX  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibihty  Act,  5 
U.S.C.  601-612,  requires  that  Federal 
Agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  The  act 
requires  an  Agency  to  prepare  a 
regulatory  flexibility  analysis  in 
conjimction  with  notice  and  comment 
rulemaking,  unless  the  Agency  head 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C. 
605(b). 

Today's  action  to  extend  the 
temporary  exemption  of  the  low  sulfur 
diesel  fuel  requirements  in  the  State  of 
Alaska  until  October  1, 1998,  or  until 
such  time  as  the  Agency  proposes  to  act 
on  the  states  request  for  a  permanent 
exemption,  whichever  period  of  time  is 
shorter,  vdll  not  result  in  any  additional 
economic  burden  on  any  of  the  affected 
parties,  including  small  entities 
involved  in  the  oil  industry,  the 
automotive  industry  and  the  automotive 
service  industry.  EPA  is  not  imposing 


'  58  FR  51736  (Octofaer  4.  1993) 
</</.  at  section  3(0(lH4). 


any  new  requirements  on  regulated 
entities,  but  instead  is  continuing  an 
exemption  from  a  requirement  which 
makes  it  less  restrictive. 

Therefore,  the  Administrator  has 
determined  that  this  direct  final 
decision  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  and  that  a  regulatory  flexibility 
analysis  is  not  necessary  in  connection 
with  this  decision. 

X.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  544  U.S.C.  3501  et  seq.,  and 
implementing  regulations,  5  CPU  Part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

XI.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubhcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

Xn.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  with  estimated  costs  to  the 
private  sector  of  $100  milUon  or  more, 
or  to  state,  local,  or  tribal  governments 
of  $100  million  or  more  in  the  aggregate. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  estabUsh  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  this  direct 
final  rule  imposes  no  new  federal 
requirements  and  does  not  include  any 
federal  mandate  with  costs  to  the 
private  sector  or  to  state,  local,  or  tribal 
governments.  Therefore,  the 
Administrator  certifies  that  this  direct 
final  rule  does  not  require  a  budgetary 
impact  statement. 


List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control,  Diesel  fuel.  Motor 
vehicle  pollution. 

Dated:  August  12, 1996. 
Carol  M.  Browner, 

Administrator. 

(FR  Doc.  96-21078  Filed  8-1&-96:  8:45  am] 
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Native  American  Programs 

AGENCY:  Administration  for  Native 
Americans,  Administration  for  Children 
and  Families,  HHS. 

action:  Final  rule. 

summary:  On  September  30, 1992,  the 
Congress  passed  the  Older  Americans 
Act  Amendments  of  1992  (Pub.  L.  102- 
375),  amending  the  Native  American 
Programs  Act  of  1974.  In  accordance 
with  these  amendments,  the 
Administration  for  Native  Americans 
(ANA)  is  amending  45  CFR  Part  1336  to 
incorporate  an  appeals  procedure  for 
ANA  ineligible  applications.  This  action 
affords  the  applicants  in  ANA  grant 
program  announcement  areas  the 
opportimity  to  appeal  the  rejection  of  an 
application  based  on  a  finding  that 
either  the  applicant  or  the  proposed 
activities  are  ineligible  for  funding.  A 
successful  appeal  would  lead  to 
reconsideration  of  the  appUcation  in  the 
next  cycle  of  grant  proposals  following 
the  HHS  Departmental  Appeals  Board's 
determination  to  uphold  the  appeal.  It 
does  not  guarantee  ANA  approval  for 
grant  funding. 

EFFECTIVE  DATE:  September  18,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Denise  Rodriguez  (202)  690-6265, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  200  Independence 
Avenue  SW.,  Room  348-F,  Washington, 
DC  20201-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Description 

In  1974,  the  Native  American 
Programs  Act  (the  Act)  was  enacted  as 
Title  Vm  of  the  Economic  Opportimity 
Act  of  1964.  (Pub.  L.  93-644)  (42  U.S.C. 
2991a  et  seq.)  to  promote  the  goal  of 
social  and  economic  self-sufficiency  for 
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American  Indians,  Alaska  Natives,  and 
Native  Hawaiians.  The  legislation  was 
subsequently  amended  by  the  Older 
Americans  Act  Amendments  of  1987 
(Pub.  L.  100-175).  which  extended 
eligibility  to  Native  American  Pacific 
Islanders  (including  American  Samoan 
Natives),  and  the  Indian  Environmental 
Regulatory  Enhancement  Act  of  1990 
(Pub.  L.  101-408)  and  the  Indian 
Reorganization  Act  Amendments  (Pub. 
L.  lOQ-581).  Most  recently  it  was 
amended  by  the  Older  Americans  Act 
Amendments  of  1992  (Pub.  L.  102-375); 
the  Native  American  Languages  Act  of 
1992  (Pub.  L.  102-524);  Technical 
.Amendments  to  Certain  Indian  Statutes, 
1992  (Pub.  L.  102-497);  and  the  Older 
Americans  Act  Technical  Amendments 
of  1993  (Pub.  L.  103-171). 

Background 

Financial  assistance  provided  by 
ANA.  under  the  Act,  is  designed  to 
promote  the  goal  of  social  and  economic 
self-sufficiency  for  American  Indians, 
Alaska  Natives,  Native  Hawaiians,  and 
Native  American  Pacific  Islanders 
through  programs  and  projects  that:  (1) 
Advance  locally  developed  social  and 
economic  development  strategies 
(SEDS)  and  strengthen  local  governance 
capabilities  as  authorized  by  §  803(a); 
(2)  preserve  Native  American  languages 
authorized  by  §  803C;  (3)  improve  the 
capability  of  the  governing  body  of  the 
Indian  tribe  to  regulate  environmental 
quality  authorized  by  §  803(d);  and  (4) 
mitigate  the  envirormiental  impacts  to 
Indian  lands  due  to  Department  of 
Defense  activities.  The  funding  for  the 
mitigation  of  environmental  impacts  to 
Indian  lands  due  to  Department  of 
Defense  activities  is  authorized  by 
*(  8094A  of  the  Department  of  Defense 
Appropriations  Act,  1994  (Pub.  L.  103- 
139).  and  §8094A,  the  Department  of 
Defense  Appropriations  Act,  1995  (Pub. 
L.  103—335).  The  Act  also  authorizes  a 
Hawaiian  Loan  Program  in  §  803A. 
Under  this  program,  ANA  makes  grants 
to  the  Office  of  Hawaiian  Affairs  of  the 
State  of  Hawaii  to  support  a  revolving 
loan  fund  Because  of  the  unique  nature 
of  ihis  program,  an  appeal  is  unlikely  to 
arise  under  it,  and  for  this  reason  ANA 
has  not  addressed  the  question  of 
eligibility  of  organizations  or  activities 
under  this  program  in  the  regulations. 

II.  Discussion  of  Final  Rule 

A  Notice  of  Proposed  Rulemaking 
(NFRM)  was  published  in  the  Federal 
Register  on  April  21, 1995  (60  FR 
1)4**4).  No  conunents  were  received. 
Hoivever,  we  have  made  changes  to  the 
final  rule  for  the  benefit  of  all  parties 
concerned.  We  now  identify  the 
Departmental  Appeals  Board  (DAB)  as 


the  body  that  is  delegated  the  authority 
to  review  appeals  instead  of  the 
Assistant  Secretary  for  Children  and 
Families  as  set  forth  in  the  NPRM.  On 
reconsideration  of  the  NPRM,  we 
determined  that  it  would  be  logical  for 
the  DAB  to  hear  ANA  grants  eligibility 
determination  appeals,  since  the  DAB 
already  bandies  appeals  regarding 
various  grant  programs  administered  by 
the  Department,  including  appeals  of 
terminations,  suspensions  and  denials 
of  refunding  under  ANA  grant  programs 
pursuant  to  45  CFR  1336.52(c)(2). 
Accordingly,  the  Assistant  Secretary  has 
delegated  the  appeals  process  to  the 
DAB.  The  Assistant  Secretary's 
delegation  to  the  DAB  strengthens  the 
appeals  process  and  affords 
administrative  convenience,  beneficial 
to  all  parties  concerned.  For  purposes  of 
clarification,  we  have  revised  our 
descriptions  of  eligible  apphcants  as 
described  below. 

Tribally  Controlled  Community 
Colleges,  Tribally  Controlled  Post- 
Secondary  Vocational  Institutions,  and 
colleges  and  imiversities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders  were  added 
under  45  CFR  1336.33(a)(1)  to  the  list  of 
organizations  eligible  for  funding  under 
the  Social  and  Economic  Development 
Strategies  (SEDS)  and  Preservation  and 
Enhancement  of  Native  American 
Languages  programs.  This  new  category 
of  organizations  was  added  to  make  it 
clear  that  such  organizations  are  eligible 
to  apply  for  funding  imder  these 
programs.  These  organizations  would 
have  qualified  under  the  proposed 
categories,  but  the  addition  of  this 
category  will  clearly  establish  the 
eligibiUty  of  such  organizations.  The 
final  regulations  include  a  separate 
listing  at  §  1336.33(a)(2)  of  eligible 
organizations  for  the  Alaska-Specific 
Social  and  Economic  Development 
Sti-ategies  (SEDS)  Projects.  These 
organizations  were  listed  luider  the 
eligible  organizations  for  the  SEDS 
program.  The  separate  listings  are 
necessary  because  Alaskan 
organizations  can  elect  to  apply  under 
either  the  SEDS  competition  or  the 
Alaska-Specific  Social  and  Economic 
Development  Strategies  Project.  In  the 
final  rule,  §  1336.33(a)(4).  which  was 
(a)(3)  in  the  NPRM,  we  have  added 
Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  with  village- 
specific  projects  and  other  tribal  or 
village  organizations  or  consortia  of 
Indian  tribes  to  the  list  of  eligible 
organizations  for  the  program  on  the 
improvement  of  the  capability  of  ti-ibal 


governing  bodies  to  regulate 
environmental  quality.  We  added  these 
categories  in  recognition  of  the 
possibihty  that  such  organizations 
performed  similar  functions  to  the 
organizations  listed  in  the  NPRM. 

The  final  rule  establishes  new 
procedures  mandated  by  reauthorization 
legislation,  the  Older  Americans  Act 
Amendments  of  1992  (Pub.  L.  102-375, 
Title  VIII,  Subtitle  C:  "Native  American 
Programs  Act  Amendments  of  1992"). 
The  rule  adds  three  new  sections  to  45 
CFR  Part  1336.  Subpart  C  that  lists  the 
categories  of  eligible  applicants  and 
activities  that  are  ineligible,  §1336.33, 
requirements  for  the  notice  of 
ineUgibility,  §  1336.34,  and  the 
procedures  for  appeal  of  such  a 
determination.  §  1336.35.  Appeals  will 
be  governed  by  the  Departmental 
Appeals  Board  regulations  at  45  CFR 
Part  16.  except  as  otherwise  provided  in 
these  regulations. 

A  successful  appeal  under  §  1336.35 
would  lead  to  reconsideration  of  the 
application  in  the  next  cycle  of  grant 
proposals.  It  does  not  guarantee  .ANA 
approval  for  grant  funding. 
Furthermore,  the  decision  that  an 
application  is  deficient  by  ANA  prior  to 
competitive  panel  review  for  reasons 
other  than  applicant  ineligibility  or  the 
ineligibility  of  proposed  activities  is  not 
appealable  under  this  section  and  in 
accordance  with  §  810(b)  of  the  Act.  The 
decision  not  to  fund  an  application 
because  it  fails  the  competitive  review 
panel  also  is  not  appealable  imder  this 
section. 

Section  by  Section  Discussion  of  the 
Final  Rule 

In  Subpart  C,  Pajt  1336.  Native 
American  Projects,  we  are  including  a 
new  §  1336.33,  "Eligible  applicants  and 
proposed  activities  which  are 
ineligible"  This  section  lists  the 
categories  of  organizations  which  are 
eligible  for  four  of  the  grant  programs 
administered  by  ANA.  An  organization 
not  within  the  categories  specified  for  a 
program  is  not  eligible  to  receive 
funding  under  that  program. 

The  provision  also  lists  activities 
which,  based  upon  its  experience  in 
administering  the  program,  ANA  has 
declined  to  fund  in  the  past.  The 
Agency  has  found  that  these  activities 
are  by  their  nature  of  limited  or  no  value 
in  furthering  the  goals  of  the  respective 
grant  programs  administered  by  ANA. 

Paragraph  {a)(l)  lists  categories  of 
applicants  eligible  to  apply  for  SEDS 
and  Preservation  and  Enhancement  of 
.Native  .\merican  Language  grants.  The 
categories  are  in  accordance  with 
Section  803(a)  of  the  Native  American 
Programs  Act,  as  amended,  and  Section 
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803C.  which  provides  that  organizations 
eligible  under  Section  803(a)  are  also 
eligible  for  grants  under  the  Native 
American  languages  program.  The 
following  are  some  examples  of  the 
eligible  organizations  listed  in 
paragraph  (a)(1):  FederaUy  recognized 
Indian  Tribes;  urban  Indian  Centers; 
consortia  of  Indian  Tribes;  Alaska 
Native  villages  as  defined  by  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA) 
and/or  nonprofit  village  consortia; 
pubhc  and  nonprofit  private  agencies 
serving  native  peoples  from  Guam, 
American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  pubhc  and  nonprofit  private 
agencies  serving  Native  Hawaiians;  and 
incorporated  non-Federally  recognized 
Tribes. 

Applications  from  tribal  components 
which  are  tribally-authorized  divisions 
of  a  larger  tribe  must  be  approved  by  the 
governing  body  of  the  Tribe.  This 
interpretation  of  the  requirements  of  the 
Act  reflects  the  legal  principle  that 
Indian  Tribes  possess  inherent 
governmental  power  over  all  internal 
afi^airs.  See  for  example,  Merrion  v. 
Jicarilla  Apache  Tribe,  455  U.S.  130 
(1982)  (Tribe  has  inherent  power  to 
impose  severance  tax  on  mining 
activities).  Attributes  of  sovereign 
authority  of  \nbes  extends  over  both 
their  members  and  territory,  except 
where  that  authority  has  been 
withdrawn  or  modified  by  treaty  or 
Federal  statute.  Iowa  Mutual  Insurance 
Co.  V.  LaPIante,  480  U.S.  9, 14  (1987). 
Tribes  generally  retain  sovereignty  by 
way  of  tribal  self-goverrunent  and 
control  over  otj^r  aspects  of  its  internal 
affairs.  Brendale  v.  Confederated  Tribes 
and  Band  of  Yakima,  109  S.  Ct.  2994 
(1989).  When  the  efigibility 
requirements  of  §  803(a)  are  applied  to 
such  organizations  it  is  appropriate  to 
interpret  the  requirements  in  light  of  the 
principle  that  tribes  have  an  inherent 
authority  over  their  internal  affairs  and 
over  their  members.  To  do  otherwise 
would  undermine  the  ability  of  tribes  to 
exercise  that  authority.  It  is  also 
particularly  important  in  such 
drcimistances  tb  have  the  support  of  the 
tribal  government  since  the  grant  is 
intended  to  further  the  social  and 
economic  development  of  the  tribe  and 
its  members. 

ANA  also  has  included  in  the  final 
rule  a  requirement  for  its  programs  that 
"(ajpplicants,  other  than  tribes  or 
Alaska  Native  Village  governments, 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors' 
is  representative  of  the  community  to  be 
served."  We  believe  this  requirement  is 


consistent  wdth  the  NPRM  which  made 
it  clear  from  the  proposed  list  of  efigible 
organizations  that  in  order  to  be  eUgible 
an  organization  had  to  be  in  some  way 
representative  of  a  Native  American 
community.  The  requirement  for  an 
assurance  of  the  representativeness  of 
the  organizations's  board  is  only  an 
elaboration  of  the  existing  requirement. 

The  requirements  of  paragraph  (a)(1) 
set  forth  ANA's  interpretation  of  the 
eligibiUty  requirements  of  §  803(a)  of  the 
Act.  The  Agency  has  removed  45  CFR 
1336.30(a)  which  restated  the  language 
of  the  statute.  Continued  use  of  that 
provision  in  the  regulations  would  have 
caused  confusion.  In  addition,  ANA  has 
removed  45  CFR  1336.30(c)  which 
provided  that  projects  in  American 
Samoa,  Guam  and  the  Northern  Mariana 
Islands  received  funding  under  §  803 
"subject  to  the  availability  of  funds." 
This  provision  was  based  upon  a 
requirement  in  §  803(a)  which  was 
deleted  in  1992  by  Pub.  L.  102-497.  In 
accordance  with  these  removals,  the 
heading  of  §  1336.30  has  been  changed 
to  "Eligibility  under  sections  804  and 
805  of  the  Native  American  Programs 
Act  of  1974". 

Paragraph  (a)(2)  lists  5  categories  of 
apphcants  eligible  to  apply  for  funds 
under  the  Alaska-Specific  Social  and 
Economic  Development  Strategies 
Project.  As  explained  earlier,  this 
separate  hsting  contains  organizations 
that  were  in  the  NPRM  but  separate 
listings  are  necessary  because  Alaskan 
organizations  can  elect  to  apply  under 
either  the  SEDS  competition  or  the 
Alaska-Specific  Social  and  Economic 
Development  Strategies  Project. 

Paragraph  (a)(3),  which  was  (a)(2)  in 
the  NPRM,  Usts  5  categories  of 
apphcants  ehgible  to  apply  for  funds 
provided  by  the  Department  of  Defense 
(DoD)  and  ANA  for  the  purpose  of 
mitigating  environmental  impacts  on 
Indian  Lands  related  to  DoD  activities. 
This  list  was  derived  from  the 
Enviroimiental  Mitigation  Program 
Announcement  as  pubfished  in  the 
Federal  Register:  Availabihty  of 
Financial  Assistance;  (58  FR  69106; 
December  29,  1993).  ANA  does  not 
interpret  Section  810(b)  of  the  Act  as 
requiring  that  apphcants  under  the  DoD 
program  have  a  right  to  appeal  rulings 
of  inehgibility;  however  the  ANA  has 
decided  as  a  matter  of  policy  to  include 
this  program  imder  the  regulations. 

Paragraph  (a)(4),  which  was  (a)(3)  in 
the  NPRM,  lists  5  categories  of 
apphcants  eligible  to  apply  for  funds  for 
the  improvement  of  the  capabihty  of 
tribal  governing  bodies  to  regulate 
enviroiunental  quafity.  The  eUgible 
categories  of  organizations  are:  (1) 
Federally  recognized  Indian  Tribes;  (2) 


incorporated  non-Federally  recognized 
Indian  Tribes;  (3)  consortia  of  Indian 
Tribes;  (4)  Alaska  Native  villages  as 
defined  by  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA)  and/or 
nonprofit  village  consortia;  (5)  Tribal 
governing  bodies  (Indian  Reorganization 
Act  (IRA)  or  traditional  coimcils)  as 
recognized  by  the  Bureau  of  Indian 
Affairs.  The  list  of  5  categories  is 
derived  from  the  program 
announcement:  Availabihty  of  Financial 
Assistance  for  Improving  the  Capabihty 
of  Indian  Tribal  Governments  to 
Regulate  Environmental  Quahty  (59  FR 
16650.  April  7, 1994). 

The  provisions  being  added  to  the 
regulations  do  not  include  a  hst  of 
organizations  ehgible  for  grants 
authorized  by  §  805  of  the  Act,  which 
authorizes  grants  for  research, 
demonstration  and  pilot  projects. 
EUgibility  under  §  805  is  addressed  in 
part  under  the  revised  45  CFR  1336.30. 
ANA  is  not  currently  awarding  grants 
under  this  provision,  nor  does  it  have 
plans  to  do  so.  If,  at  some  point  in  the 
future,  it  does  issue  an  announcement 
for  funding  imder  §  805,  the  Agency  will 
provide  additional  guidance  on 
ehgibihty  under  that  provision. 
Apphcants  for  funding  under  §  805  who 
wish  to  appeal  the  rejection  of  an 
apphcation  based  on  a  finding  that 
either  the  applicant  or  the  proposed 
activities  are  inehgible  for  funding  will 
be  able  to  do  so  by  submitting  an  appeal 
as  provided  for  by  45  CFR  1336.35. 

Paragraph  (b)  provides  a  nonexclusive 
hst  of  activities  that  are  inehgible  for 
funding  under  programs  authorized  by 
the  Native  American  Programs  Act  of 
1974.  (It  is  impossible  to  fist  all 
activities  that  would  be  considered 
eligible.)  With  the  exception  of  one 
activity,  the  purchase  of  real  estate, 
which  is  prohibited  by  law,  the 
remaining  activities  listed  are  derived 
from  ANA's  past  experiences  in 
managing  grants  and  working  with 
organizations,  both  public  and  private. 
Several  examples  of  these  are: 

(a)  Projects  in  which  a  grantee  would 
provide  training  and/or  technical  assistance 
(T/TA)  to  other  tribes  or  Native  American 
organizations  ("third  party  T/TA").  However, 
the  purchase  of  T/TA  by  a  grantee  for  its  own 
use  or  for  its  members'  use  (as  in  the  case  of 
a  consortium),  where  T/TA  is  necessary  to 
carry  out  project  objectives,  is  acceptable. 
Third  party  T/TA  is  not  an  eligible  activity 
because  ANA  believes  it  is  inefficient  to  fund 
organizations  which  would  otherwise  be  able 
to  apply  directly  to  ANA  for  T/TA  funding; 

(b)  Projects  that  request  funds  for 
feasibility  studies,  business  plans,  marketing 
plans  or  written  materials,  such  as  manuals, 
that  are  not  an  essential  f>art  of  the 
applicant's  SEDS  long-range  development 
plan.  ANA  is  not  interested  in  funding  "wish 
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lists"  of  business  possibilities.  This  policy 
reflects  ANAs  belief  that  the  limited  amount 
of  funds  available  to  the  .\gency  is  better 
used  to  support  activities  which  directly 
affect  the  well-being  of  the  members  of 
Native  American  communities: 

(c)  The  support  of  on-going  social  service 
delivery  programs  or  the  expansion,  or 
continuation,  of  existing  social  service 
delivery  programs  This  area  is  covered  by 
other  Federal  programs  and  would  result  in 
a  duplicative  effort  by  .■K.N'.^:  and 

(d)  Core  administration  functions,  or  other 
activities,  that  essentially  support  only  the 
applicant's  on-going  administrative 
functions.  .WA  funds  are  used  for  specific 
projects  that  become  self-sustaining  and  not 
for  the  on-going  administration  of  tribes  or 
organizations  (However,  in  .Maska-Specific 
SEDS  Projects,  .\.\A  will  consider  funding 
core  administrativf  capacity  building 
projects  at  the  village  government  level  if  the 
village  does  not  have  governing  systems  in 
place  !  This  exception  has  been  added 
because  grantees  for  .\iaska-Specific  SEDS 
Projects  at  the  village  government  level  are 
fi-equently  village  governments  or 
organizations  performing  governmental 
functions  on  behalf  of  village  governments. 
In  many  instances,  such  funding  is  necessary 
to  ensure  that  villages  develop  the  minimum 
governmental  services  necessary  to  support 
social  and  economic  development 

In  section  1336,34,  Notice  of 
ineligibility,  we  require  that  upon  a 
finding  by  the  Commissioner  that  an 
oi^anization  which  has  applied  for 
funding  is  inebgible  or  that  the 
activities  proposed  by  an  organization 
are  ineligible,  the  Commissioner  shall 
inform  the  applicant,  by  certified  letter, 
of  the  decision.  The  notice  must  include 
a  statement  of  the  legal  and  factual 
grounds  for  the  finding  concerning 
eligibiiitv.  a  copy  of  these  regulations, 
and  the  statement  regarding  how  to 
appeal  the  decision. 

In  section  1336.35,  "Appeal  of 
ineligibility'  ,  we  are  establishing  the 
procedures  an  applicant  must  follo'w 
when  seeking  to  appeal  the  ANA 
Commissioner's  determination  that  an 
applicant,  or  proposed  activities,  are 
rejected  on  grounds  of  ineligibility.  This 
section  dest:ribes  the  steps  that  apply 
when  seeking  such  an  appeal.  In 
accordance  with  the  Native  Americans 
Programs  Ac-t.  Section  810(b),  the 
applicant  may  make  an  appeal  to  the 
Secretary  for  review  of  the 
determination  of  ineligibility.  The 
Secretary'  has  delegated  this  authority  to 
the  .Assistant  Secretary.  The  Assistant 
Secretary  has  delegafed  to  the  DAB  the 
review  of  appeals  made  under  section 
810(b).  Except  as  otherwise  provided  in 
these  regulations  .\ppeals  will  be 
governed  by  the  D.\B  regulations  at  45 
r.FR  Part  16  Under  this  section,  the 
applicant  has  30  days  following  receipt 
of  inehgibility  notification  to  appeal,  in 
writing,  the  Commissioner's  ruling.  The 


appeal  must  clearly  identify  the  issues. 
Under  this  section,  the  Commissioner 
shall  have  45  days  to  respond  to  the 
applicant's  submission  and  the 
appUcant  20  days  to  respond  to  the 
Commissioner's  submission  to  DAB. 
The  individual  presiding  over  the 
appeal  may  request  the  parties  to  submit 
additionfd  information  within  a 
spedlSed  time  period  before  closing  the 
record  in  the  appeal.  The  DAB  will 
provide  a  final  written  decision  within 
30  days  of  the  closing  of  the  record . 
unless  the  Board  determines  for  good 
reason  that  a  decision  cannot  be  issued 
vdthin  the  time  period  and  so  notifies 
the  parties.  If  a  determination  is  made 
by  the  DAB  that  the  applicant  or 
application  is  eligible,  as  required  by 
law.  the  eligibiUty  will  not  take  effect 
until  the  next  cycle  of  grant  proposals 
are  considered  by  ANA. 

m.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles. 

The  final  rule  amends  the  current 
rules  to  establish  an  appeal  procedure 
authorized  by  the  Older  Americans  Act 
Amendments  of  1992.  It  adds  three  new 
sections  to  45  CFR  Part  1336  that  list  the 
categories  of  eligible  appUcants  and 
ineligible  activities,  set  forth 
requirements  for  the  notice  of 
ineligibility,  and  establish  procedures 
on  how  to  appeal  determinations  of 
ineligibility  made  by  the  Commissioner, 
ANA.  The  final  rule  also  deletes  existing 
provisions  from  the  regulations  that  are 
no  longer  applicable  or  are  rendered 
obsolete  by  this  final  rule.  We  estimate 
that  these  regulations  will  not  result  in 
significant  additional  costs  to  the 
Federal  government  or  Native  American 
programs. 

Regulatory  Flexibility  Act  of  1 995 

Consistent  with  the  Regulatory 
Flexibility  Act  [5  U.S.C.  Ch.  6],  we  try 
to  anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses.  For  each  rule  with  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities," 
we  prepare  an  analysis  describing  the 
rule's  impact  on  small  entities.  Small 
entities  are  defined  by  the  Act  to 
include  small  businesses,  small  non- 
profit organizations  and  small 
governmental  entities.  While  this  rule 
affects  small  entities,  i.e.,  Alaskan 
Native  villages  and  non-profit 


organizations,  based  on  past  experience 
with  respect  to  other  appeals  under 
ANA.  we  expect  the  impact  to  be 
minimal.  For  this  reason,  the  Assistant  • 
Secretary  certifies  that  these  rules  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L  104-13.  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
recordkeeping  requirement  contained  in 
a  proposed  or  final  rule.  This  final  rule 
does  not  contain  any  reporting  or 
recordkeeping  requirements,  thus,  no 
submission  to  OMB  is  required. 

List  of  Subjects  in  45  CFR  Part  1336 

Administrative  practice  and 
procedure,  American  Samoa,  Appeals 
Grant  programs — Indians,  Grant 
programs — social  programs,  Guam, 
Indians,  Native  Hawaiians,  Northern 
Mariana  Islands.  Reporting  and 
recordkeeping  requirements 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Approved:  July  23,  1996. 
Mary  )o  Bane, 
Assistant  Secretary  for  Children  and  Families. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  Part  1336  is  amended 
as  follows: 

SUBCHAPTER  D— THE  ADMINISTRATION 
FOR  NATIVE  AMERICANS,  NATIVE 
AMERICAN  PROGRAMS 

PART  1336— NATIVE  AMERICAN 
PROGRAMS 

1.  The  authority  citation  for  Part  1336 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2991  et  seq. 

2.  Section  1336.30  is  amended  by 
removing  paragraphs  (a)  and  (c). 
removing  the  designation  (b)  from  the 
remaining  paragraph,  and  revising  the 
section  heading  !o  read  as  follows: 

§  1 336.30    Eligibility  under  sections  304 
and  805  of  the  Native  American  Programs 
Act  of  1974. 

*         »         *         «         • 

3.  Three  new  sections,  §§  1336.33, 
1336.34  and  1336.35,  are  added  to  read 
as  follows: 

§  1336.33    Eligible  applicants  and  proposed 
activities  which  are  inellgible. 

(a)  Eligibility  for  the  listed  programs 
is  restricted  to  the  following  specified 
categories  of  organizations.  In  addition, 
applications  from  tribal  components 
which  are  tribally-authonzed  divisions 
of  a  larger  tribe  must  be  approved  by  the 
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governing  body  of  the  Tribe.  If  the 
appUcant,  other  than  a  tribe  or  an 
Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served. 

(1)  Social  and  Economic  Development 
Strategies  (SEDS)  and  Preservation  and 
Enhancement  of  Native  American 
Languages: 

(i)  Federally  recognized  Indian  Tribes; 

(ii)  Consortia  of  Indian  Tribes; 

(iii)  Incorporated  non-Federally 
recognized  Tribes; 

(iv)  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

(v)  Urban  Indian  Centers; 

(vi)  National  and  regional 
incorporated  nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

(vii)  Alaska  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act  (ANSCA)  and/or  nonprofit  village 
consortia; 

(viii)  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

(ix)  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects; 

(x)  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

(xi)  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians; 

(xii)  Public  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States); 

(xiii)  Tribally  Controlled  Conmnmity 
Colleges  Tribally  Controlled  Post- 
Secondary'  Vocational  Institutions,  and 
colleges  and  universities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders;  and 

(xiv)  Nonprofit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  councils]  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

(Statutory  authority:  Sections  803(a)  and 
803C  of  the  Native  American  Pro^^ms  Act 
of  1974,  as  amended,  42  U.S.C.  2991  b(a)  and 
42  U.S.C.  2991b-3) 

(2)  Alaska-Specific  Social  and 
Economic  Development  Strategies 
(SEDS)  Projects: 

(i)  Federally  recognized  Indian  Tribes 
in  Alaska; 


,   (ii)  Alaska  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act  (ANCSA)  and/ or  nonprofit  village 
consortia; 

(iii)  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

(iv)  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects;  and 

(v)  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

(3)  Mitigation  of  Environmental 
Impacts  to  Indian  Lands  Due  to 
Department  of  Defense  Activities: 

(i)  Federally  recognized  Indian  Tribes; 

(ii)  Incorporated  non-Federally  and 
State  recognized  Tribes; 

(iii)  Nonprofit  Alaska  Native    - 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  (IRA) 
or  traditional  councils)  as  recognized  by 
the  BiuBau  of  Indian  Affairs. 

(iv)  Nonprofit  Alaska  Native  Regional 
Associations  and/ or  Corporations  with 
village  specific  projects;  and 

(v)  Other  tribal  or  village 
organizations  or  consortia  of  Indian 
Tribes.  (Statutory  authority:  §  8094A  of 
the  Department  of  Defense 
Appropriations  Act,  1994  (Public  Law 
103-139),  §8094A  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991h(b)). 

(4)  Improvement  of  the  capabiUty  of 
tribal  governing  bodies  to  regulate 
environmental  quality: 

(i)  Federally  recognized  Indian  Tribes; 

(ii)  Incorporated  non-Federally  and 
State  recognized  Indian  tribes; 

(iii)  Alaska  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act  (ANSCA)  and/or  nonprofit  village 
consortia; 

(iv)  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  with  village- 
specific  projects; 

(v)  Other  tribal  or  village 
organizations  or  consortia  of  Indian 
tribes:  and 

(vi)  Tribal  governing  bodies  (IRA  or 
traditional  councils)  as  recognized  by 
the  Biu«au  of  Indian  Affairs.  (Statutory 
authority:  Sections  803(d)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended  42  U.S.C.  2991b(d).) 

(b)  The  following  is  a  nonexclusive 
list  of  activities  that  are  ineligible  for 
funding  under  programs  authorized  by 
the  Native  American  Programs  Act  of 
1974: 

(1)  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  for 
its  members'  use  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary  to 


carry  out  project  objectives,  is 
acceptable; 

(2  J  Projects  that  request  funds  for 
feasibihty  studies,  business  plans, 
marketing  plans  or  written  materials, 
such  as  manuals,  that  are  not  an 
essential  part  of  the  applicant's  SEDS 
long-range  development  plan; 

(3)  The  support  of  on-going  social 
service  deUvery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  prc»rams; 

(4)  Core  administration  mnctions,  or 
other  activities,  that  essentially  support 
only  the  applicant's  on-going 
administrative  functions;  however,  for 
Competitive  Area  2,  Alaska-Specific 
SEDS  Projects,  ANA  will  consider 
funding  core  administrative  capacity 
building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place; 

(5)  The  conduct  of  activities  which 
are  not  responsive  to  one  or  more  of  the 
three  interrelated  ANA  goals 
(Governance  Development.  Economic 
Development,  and  Social  Development); 

(6)  Proposals  fitim  consortia  of^ tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of  member 
tribes.  An  application  from  a 
consortium  must  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
commimities  of  its  members.  ANA  will 
not  fund  activities  by  a  consortium  of 
tribes  which  duplicates  activities  for 
which  member  tribes  also  receive 
funding  from  ANA;  and 

(7)  The  purchase  of  real  estate. 
(Statutory  authority:  Sections  803B  of 
the  Native  American  Programs  Act  of 
1974,  as  amended,  42  U.S.C.  2991b-2) 

4  '  336  34    Notice  of  ineliglblltty. 

(a)  Upon  a  finding  by  the 
Commissioner  that  an  organization 
which  has  appUed  for  funding  is 
ineligible  or  that  the  activities  proposed 
by  an  organization  are  ineligible,  the 
Commissioner  shall  inform  the 
applicant  by  certified  letter  of  the 
decision. 

(b)  The  letter  must  include  the 
following: 

(1)  The  legal  and  factual  grounds  for 
the  Commissioner's  finding  concerning 
eUgibility; 

(2)  A  copy  of  the  regulations  in  this 
part;  and 

(3)  The  following  statement:  This  is 
the  final  decision  of  the  Commissioner, 
Administration  for  Native  Americans.  It 
shall  be  the  final  decision  of  the 
Department  unless,  within  30  days  after 
receiving  this  decision  as  provided  in 

§  810(b)  of  the  Native  Americans 
Programs  Act  of  1974,-as  amended,  and 
45  CFR  part  1336,  you  deliver  or  mail 
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(you  should  use  registered  or  certified 
mail  to  establish  the  date)  a  written  ^ 
notice  of  appeal  to  the  HHS 
Departmental  Appeals  Board,  200 
hidependence  Avenue,  S.W., 
Washington,  DC.  20201.  You  shall 
attach  to  the  notice  a  copy  of  this 
decision  and  note  that  you  intend  an 
appeal  The  appeal  must  clearly  identify 
the  issue(s)  in  dispute  and  contain  a 
statement  of  the  applicant's  position  on 
such  issue(s)  along  with  pertinent  facts 
and  reasons  m  support  of  the  position. 
We  are  enclosing  a  copy  of  45  CFR  part 
1336  which  governs  the  conduct  of 
appeals  under  §  810(b)  Vot  additional 
information  on  the  appeals  process  see 
45  CFR  1336.35  (Statutory  authority: 
Sections  810fb)  of  the  Native  American 
Programs  Act  of  1974,  as  amended,  42 
use.  2991hfb).) 

§  1 336.35    Appeal  of  ineligibility. 

The  following  steps  applv  when 
seeking  an  appeal  on  a  finding  of 
ineligibility  for  funding 

(a)  .An  applicant,  which  has  had  its 
application  rejected  either  because  it 
has  been  found  ineligible  or  because  the 
activities  it  proposes  are  ineligible  for 
funding  by  the  Commissioner  of  ANA, 
may  appeal  the  Commissioner's  ruling 
to  the  HHS  Departmental  .Appeals 
Board,  in  writing,  within  30  days 
following  receipt  of  ineligibility 
notification 

(b)  The  appeal  must  clearly  identify 
the  issue(s)  in  dispute  and  contain  a 
statement  of  the  applicant's  position  on 
such  issue(sj  along  with  pertinent  facts 
and  reasons  in  support  of  the  position. 

(c)  Upon  receipt  of  apf)eal  for 
reconsideration  of  a  rejected  application 
or  activities  proposed  bv  an  applicant, 
the  Departmental  .Appeals  Board  will 
notify  the  applicant  by  certified  mail 
that  the  appeal  has  been  received. 

(d)  The  applicant's  request  for 
reconsideration  will  be  reviewed  by  the 
Departmental  Appeals  Board  in 
accordance  with  45  CFR  part  16,  except 
as  otherwise  provided  in  this  part.    • 

(e)  The  Commissioner  shall  nave  45 
days  to  respond  to  the  applicant's 
submission  under  paragraph  (a)  of  this 
section. 

(f)  The  applicant  shall  have  20  days 
to  respond  to  the  Commissioner's 
submission  and  the  parties  may  be 
requested  to  submit  additional 
information  within  a  specified  time 
period  before  closing  the  record  in  the 
appeal. 

(gj  The  Departmental  Appeals  Board 
will  review  the  record  in  the  appeal  and 
provide  a  final  written  decision  within 
30  days  following  the  closing  of  the 
record,  unless  the  Board  determines  for 
good  reason  that  a  decision  cannot  be 


issued  within  this  time  period  and  so 
notifies  the  parties. 

(h)  If  the  Departmental  Appeals  Board 
determines  that  the  applicant  is  eligible 
or  that  the  activities  proposed  by  the 
applicant  are  eligible  for  funding,  such 
eligibihty  shall  not  be  effective  until  the 
next  cycle  of  grant  proposals  are 
considered  by  the  Administration  for 
Native  Americans.  (Statutory  authority; 
Sections  810(b)  of  the  Native  .American 
Programs  Act  of  1974.  as  amended,  42 
U.S.C.  2991h(b).) 

(PR  Doc.  96-20982  Filed  8-15-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
46  CFR  Part  153 

Coast  Guard 
CFR  Correction 

In  title  46  of  the  Code  of  Federal 
Regulations,  parts  140  to  155,  revised  as 
of  October  1. 1995,  on  page  171, 
§  153.1046  was  inadvertently  omitted. 
The  omitted  text  should  read  as  follows: 

$153.1046    Sulfuric  add. 

No  person  may  Uquefy  frozen  or 
congealed  sulfuric  add  other  than  by 
external  tank  heating  coils. 

BILUNQ  CODE  1506-014 


Federal  Highway  Administration 

49  CFR  Part  390 

[fHWA  Docket  No  MC-9»-171 

RtN2125-AD14 

Federal  Motor  Carrier  Safety 

Regulations:  intermodal 
Transportation 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice;  extension  of  effective 
date. 

SUMMARY:  The  FHWA  announces  the 
extension  of  the  effective  date  of  its  final 
rule,  published  on  December  29,  1994, 
implementing  provisions  of  the 
Intermodal  Safe  Container 
Transportation  Act  of  1992.  The  rule 
was  scheduled  to  take  effect  on 
September  1, 1996.  but  the  FHWA 
believes  that  further  extension  of  the 
effective  date  until  January  2. 1997.  is 
appropriate  based  on  the  inabihty,  to 
date,  of  the  educational  and 
informational  outreach  program 
undertaken  by  the  FHWA  to  reach  many 
foreign  shippers;  a  request  from  several 
Senators  to  delay  the  effective  date  of 


this  rule  pending  consideration  of 
legislation  to  amend  the  Act:  and  two 
petitions  received  earher  by  the  FHWA 
for  exemptions  and  amendments  to  the 
rule,  which  are  currently  outstanding. 

DATES:  The  effective  date  of  the  final 
rule  published  on  December  29,  1994.  at 
59  FR  67544  has  been  extended  to 
January  2.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763;  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  (202)  366- 
1354,  Federal  Highway  Administration. 
400  Seventh  Street.  SW..  Washington. 
D.C.  20590.  Office  hours  are  fi-om  7:45 
a.m.  to  4:15  p.m..  e.t,,  Monday  through 
Friday,  except  Federal  hoUdays. 

SUPPLEMENTARY  INFORMATION:  On 
December  29.  1994.  the  FHWA 
published  a  final  rule  (59  FR  67544) 
which  implemented  the  Intermodal  Safe 
Container  Transportation  Act  of  1992 
(the  Act)  (Pub.  L.  102-548,  106  Stat. 
3646,  partly  codified  at  49  U.S.C.  5901- 
5907  (formeriy  49  U.S.C.  501  and  508)). 
On  August  lo',  1995  (60  FR  40761),  the 
FHWA  extended  the  rule's  effective  date 
until  September  1,  1996,  to  allow  the 
intermodal  transportation  industry 
sufficient  time  to  comply  by  means  of 
electronic  data  interchange,  and  to 
allow  the  FHWA.  the  intermodal 
transportation  industry,  and  other 
parties  enough  time  to  inform  affected 
domestic  and  foreign  entities  of  their 
responsibihties.  In  April  and  August  of 
1995.  the  FHWA  received  two  petitions 
for  exemptions  and  amendments  to  the 
rule.  The  FHWA  delayed  the 
international  distribution  of  pamphlets 
about  the  rule  and  other  related 
educational  projects  until  resolution  of 
the  petitions.  On  March  29,  1996,  the 
petitioners  along  with  an  industry 
coalition  requested  that  the  FHWA 
delay  its  decision  on  the  petitions  and 
later  notified  the  agency  that  they  would 
seek  legislative  action  to  amend  the  Act. 
On  July  16,  1996,  a  bill  to  amend  the 
Act  was  introduced  by  the  Chairman  of 
the  Senate  Committee  on  Commerce, 
Science,  and  Transportation  with  co- 
sponsorship  of  the  Chairman  and 
ranking  minority  member  of  the 
Subcommittee  on  Surface 
Transportation  and  Merchant  Marine. 
The  bill  (S  1957)  would  raise  the 
jurisdictional  weight  threshold  from 
4,536  kilograms  (10,000  pounds)  to 
13,154  kilograms  (29,000  pounds); 
reduce  or  eliminate  paperwork  burdens; 
provide  clarification  concerning 
applicability,  requirements,  and 
terminology;  and  establish  additional 
liabilities.  On  July  23,  1996,  the 
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sponsors  ot  S   igS"  sent  a  letter  to  the 
Se<::re;ar\  of  Transportation  requesting 
that  the  rule's  Septemtier  I    1996 
effective  date  be  extended   Tne  Senators 
expressed  concern  liia*  uiipiernentatjOR 
as  clirrentn  pianned  could  have 
devastatuig  consequences  on  uitermocal 
transponation  mciudine  deiavs  anc 
se\'ere  congestion  at  uorts 

The  FH\VA  beiie\es  a  funher 
extension  is  appropriate  because  tne 
two  petitions  before  the  agencv  are  not 
resolved,  a  significant  number  of  foreign 
entities  are  not  familiar  with  tneir 
responsU3;hties  anc  unpienientation  of 


tne  ruie  prior  tc  possible  enactment  of 
S.  1957  could  disrup-  both  interstate 
and  foreign  com  ner'  e  In  the  event  that 
the  rule  became  effec  nve  on  September 
1  and  S.  1957  later  became  law,  the  rule 
would  have  to  be  suspended  once  again 
imtil  it  could  be  amended  in  accordance 
viththeneu  law    1;     leu  ofthe 
intemational  -eacu  of  the  Act  and  the 
difficulty  of  expiaming  United  States 
laws  and  regulations  to  foreign  shippers 
and  their  intermediaries,  the  FHWA  has 
determined  that  a  further  extension  of 
the  rule's  effective  date  is  warranted  in 


order  to  avoid  the  risk  of  confusion  and 
disruption  that  would  result  from 
frequent  regulatory  changes. 

The  FHWA  is  therefore  extending  the 
effective  date  of  the  final  rule  until 
January  2, 1997. 

Audiority:  49  U.S.Q  5901-5907,  31132, 
31133,  31136,  31502,  and  31504;  49  CFR 
1.48. 

Issued  on  .August  8, 1996. 

Kof'nc^  I-    '^.aler. 

Federal  Midway  Administrator. 

fFRTVv-  Ofi-?ioi8  Filed  *-16-96;  8:45  am) 
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ISS 


This  section  of  the  FEDERAL  REGISTER 
Gontains  notices  to  the  Dut)lic  of  the  proposed 
issuance  of  'uies  and  'egulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  pnor  to  tt»  adoption  of  the  final 
rules 


UMI 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  301 
[Docket  96-016-13] 

Karnal  Bunt;  Clarification 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  nile;  clarification. 

SUMMARY:  We  are  advising  the  public 
that  the  Department  intends  to  propose 
revisions  to  the  current  Karnal  bunt 
compensation  regulations  for  the  199&- 
1997  crop  year,  and  that  pubUcation  in 
the  Federal  Register  on  August  2, 1996, 
of  the  current  compensation  provisions 
as  part  of  a  proposal  to  amend  other 
aspects  of  regulations  should  not  be 
interpreted  to  mean  that  the  Department 
has  made  a  decision  on  compensation. 
DATES:  "The  comment  closing  date  for 
the  proposed  rule,  Docket  No.  96-016- 
10  remains  September  3,  1996. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  written  comments  t& 
Docket  No.  96-016-10,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road. 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-10.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stt'phen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION:  In  a  series 
of  interim  rules  pubiisued  in  the 
Federal  Register  since  March,  1996,  we 


established  a  quarantine  and  regulations 
concerning  Karnal  bunt  in  the  United 
States. 

The  interim  rules  were  published  on 
March  28, 1996  (61  FR  1364^13655. 
Docket  No.  96-016-3),  April  25, 1996 
(61  FR  18233-18235,  Docket  No.  9&- 
016-5),  and  July  5, 1996  (61  FR  35107- 
35109,  Docket  No.  96-016-6  and  61  FR 
35102-35107,  Docket  No.  96-016-7). 
Public  forums  were  held  in  Washington, 
DC,  on  July  17, 1996,  in  Kansas  City, 
MO.  on  August  13, 1996,  in  Phoenix, 
AZ,  on  August  14,  1996,  and  in 
Imperial,  CA,  on  August  15, 1996.  A 
notice  of  a  public  forum  on  August  20, 
1996,  in  Las  Cruces.  NM,  was  published 
in  the  Federal  Register  on  August  13, 
1996  (61  FR  41990-41991,  Docket  No. 
96-016-12).  On  August  2,  1996,  we 
published  a  proposed  rule  (61  FR 
40354-40361,  Docket  No.  96-016-10)  in 
which  we  proposed  changes  to  certain 
of  the  Karnal  bunt  regulations.  Written 
comments  on  the  interim  rules  and  the 
proposed  rule  are  required  to  be 
received  by  September  3. 1996. 

The  Department  is  reviewing  the  issue 
of  compensation  under  the  proposed 
regulatory  changes  we  published  in  the 
Federal  Register  on  August  2. 1996.  In 
that  proposal,  the  current  compensation 
provisions  were  republished  with  the 
proposed  regulatory  changes,  which 
should  not  be  interpreted  to  mean  that 
the  Department  has  made  a  decision  on 
compensation  for  the  1996-1997  crop 
year.  Additionally,  there  are  no 
provisions  in  the  current  regulations  for 
compensation  for  wheat  for  propagative 
purposes  or  straw.  Also,  the 
compensation  provisions  do  not  reflect 
the  changed  market  conditions  in  the 
quarantined  area  as  a  result  of  Karnal 
bunt.  The  Department  plans  to  publish 
a  proposed  rule  on  compensation  for  the 
1996-1997  crop  year  as  soon  as  possible 
after  a  decision  is  made  on  the  final  rule 
regarding  the  regulatory  system  for 
Karnal  bunt.  Comments  are  welcome  on 
what  you  believe  that  proposal  should 
contain,  and  should  be  directed  as 
indicated  under  the  heading  ADDRESSES. 

Authority:  7  U.S.C.  150bb,  150dd,  150ee. 
ISOff,  161, 162.  and  164-167;  7  CFR  2.22. 
2.80,  and  371.2(c}. 


Done  in  Washington.  DC,  this  14th  day  of 
August  1996. 
Terry  L.  Medley, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

fFR  Doc  96-21068  Filed  8-16-96;  8:45  am) 

aiLUNG  CODE  M10-J4-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Pan  1270 
RIN  2550-AA02 

Risk-Based  Capital 

AGENCY:  Office  ot  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Extension  of  public  comment 
period  for  first  notice  of  proposed 
rulemaking. 

SUMMARY:  On  June  11,  1996  (61  FR 
29592),  the  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO) 
published  a  notice  of  proposed 
rulemaking  (NPR)  entitled  "Risk-Based 
Capital,"  which  proposes  the 
methodology  for  identifying  the 
benchmark  loss  experience.  This  NPR  is 
a  significant  step  in  the  process  of 
developing  a  regulation  to  establish  risk- 
based  capital  standards  for  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation.  OFHEO  has  been  requested 
to  extend  the  comment  period.  To 
ensure  that  the  public  has  ample 
opportunity  to  participate  in  the 
rulemaking  process  by  commenting  on 
the  issues  involved  in  the  NPR,  today's 
notice  extends  the  public  comment 
period  from  September  9, 1996,  through 
October  24, 1996. 

DATES:  The  comment  period  is  extended 
until  October  24,  1996. 
ADDRESSES:  Send  vmtten  comments  to 
Anne  E.  Dewey,  General  Counsel,  Office 
of  GenerakCounsel,  Office  of  Federal 
Housing  Enterprise  Oversight,  1700  G 
Street,  N.W.,  Fourth  Floor,  Washington, 
D.C. 20552, 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Pearl,  Director,  Office  of 
Research,  Analysis  and  Capital 
Standards;  or  Gary  L.  Norton,  Deputy 
General  Counsel.  Office  of  General 
Counsel.  Office  of  Federal  Housing 
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Enterprise  Oversight,  1700  G  Street, 
N.W.,  Fourth  Floor.  Washington,  D.C. 
20552,  telephone  (202)  414-3800  (not  a 
toll-free  number). 
Mark  A.  Kinsey, 

Acting  Director,  Office  of  Federal  Housing 
Enterprise  Oversigjtit. 

[FR  Doc  96-21016  Filed  8-16-96;  8:45  am] 
BIUMQ  COOE  4220-01-P 


DEPARTMENT  OF  TRANSPORTATION 

federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  96-NM--i40-AD] 

RIN212a-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
aaoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR72 
series  airplanes.  This  proposal  would 
require  modification  of  the  pitch 
uncoupling  mechanism  of  both 
elevators.  This  proposal  is  prompted  by 
reports  of  fatigue  cracking  of  the  pitch 
uncoupling  mechanism  and  the  torque 
tube  of  the  elevator.  Failure  of  the  pitch 
uncoupling  mechanism  due  to  fatigue 
cracking  could  result  in  the 
uncommanded  uncoupling  of  .the 
elevators.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  fatigue  cracking  and  subsequent 
uncommanded  uncoupling  of  the 
elevators,  which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
September  27, 1996. 
ADDRESSES:  Submit  comments  in 
tripiii  dit-  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
140-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-^056;  telephone 
(206)  227-1112;  fax  (206)  227-1149. 

SUPPLEMENTARV  i>vFORMA-iON 

Comments  In\  iiwi 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-140-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-140-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR72  series 
airplanes.  The  DGAC  advises  that  it  has 
received  reports  indicating  that  fatigue 
cracks  have  been  found  at  the  jimction 
of  the  center  section  of  the  pitch 
uncoupling  mechanism  of  Uie  elevators, 
and  the  torque  tube  that  connects  the 
operation  of  both  elevators.  Such  fatigue 
cracking  could  cause  failure  of  the 


elevator  coupling  mechanism,  and 
result  in  the  uncommanded  uncoupUng 
of  the  elevators.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Avions  de  Transport  Regional  (ATR) 
has  issued  Service  Bulletin  ATR72-27- 
1044,  dated  March  5, 1996,  which 
describes  procedures  for  modifying  the 
pitch  uncoupling  mechanism  of  the 
elevators.  Among  other  actions,  the 
modification  involves  replacing  the 
aluminum  flanges  of  the  pitch 
uncoupling  mechanism  with  steel 
flanges,  and  reidentifying  the 
uncoupling  mechanism  with  a  new  part 
number  after  modification.  The 
replacement  will  prevent  fatigue 
cracking  of  the  pitch  uncoupling 
mechanism  and  the  torque  tube  of  the 
elevators.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
(CN)  96-019-028(B),  dated  January  17. 
1996,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  elevator  uncoupling 
mechanism.  This  action  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  51  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  55  work  hours  per 
airplane  to  accomplish  the  proposed 
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actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  required  parts 
would  be  provided  by  the  manufacturer 
at  not  cost  to  the  operator.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $168,300,  or  $3,300  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
.-^guiatorv  evaluation  prepared  for  this 
action  IS  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

AOORESSES 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .\mendmenl 

Accordingly,  pursuant  to  the 
authontv  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
•Administration  proposes  to  amend  part 
.39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  96-NM-140-AD. 

Applicability:  Model  ATR72-101,  -102, 
-201.  -202,  -211,  and  -212  series  airplanes 
on  which  Modification  4495  or  Aerospatiale 
Service  Bulletin  ATR  72-27-1044  has  not 
been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncoupling  of  the  elevators  due 
to  failure  of  the  elevator  coupling  mechanism 
and  resultant  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  12,000  total 
landings,  or  within  1,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Modify  the  elevator  uncoupling 
mechanism  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR72-27-1044,  dated 
March  5, 1996. 

(b)  As  of  the  effisctive  date  of  this  AD,  no 
person  shall  install  a  pitch  uncoupling 
mechanism  of  the  elevato?,  having  the 
following  part  numbers,  on  any  airplane: 
S2738194100800 

S2738194102895 
S2738194102200  - 
S2738194102400 
S2738194102800 
S2738194103200 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fix)m  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  August 
12,  1996 

Darreil  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-21010  Filed  8-16-96;  8:45  ami 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  201  and  331 
[Docket  No.  95N-0254] 
RIN0910-AA63 

Labeling  of  Orally  Ingested  Over-the- 
Counter  Drug  Products  Containing 
Calcium,  Magnesium,  and  Potassium; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking; 

correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  of  proposed  rulemaking  that 
appeared  in  the  Federal  Register  of 
April  22.  1996  (61  FR  17807).  The 
document  proposed  to  amend  the 
general  labeling  provisions  for  over-the- 
counter  (OTC)  drug  products  intended 
for  oral  ingestion  to  require  the  content 
per  dosage  unit  and  warning  labeling 
when  the  product  contains  certain 
levels  of  calcium,  magnesium,  or 
potassium.  The  document  was 
published  with  some  errors.  This 
document  corrects  those  errors. 
DATES:  Written  comments  by  July  22, 
1996.  Written  comments  on  the  agency's 
economic  impact  determination  by  July 
22,  1996.  The  agency  is  proposing  that 
any  final  rule  based  on  this  proposal  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFI>-105), 
Food  and  Drug  .Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2304. 

In  FR  Doc.  96-9734.  appearing  on 
page  17807  in  the  Federal  Register  of 
Monday,  April  22,  1996,  the  following 
corrections  are  made: 

1.  On  page  17808,  in  the  third 
column,  in  the  third  full  paragraph, -in 
the  seventh  line,  "vitamin  E"  is 
corrected  to  read  "vitamin  A." 

2.  On  page  17809,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  second 
line,  "vitamin  E"  is  corrected  to  read 
"vitamin  A,"  and  in  the  same 


Federal  Register  '  Vol.  61.  No    IBI    '  Mondav,  August  19,  199B    '  Proposed  Rulei- 


42827 


paragraph,  beginning  in  the  twelfth  line, 
the  two  last  sentences  are  removed  and 
a  new  sentence  is  added  to  read  "Thus, 
for  foods  containing  less  than  20  mg  of 
calcium  or  less  than  8  mg  of  magnesium 
per  serving,  the  content  may  be  declared 
as  zero  or  as  less  than  2  percent  of  the 
Daily  Value,  except  that  magnesium 
need  not  be  declared  unless  a  claim  is 
made  about  the  nutrient." 

3.  On  page  17809,  in  the  first  column, 
in  the  third  full  paragraph,  in  the 
eleventh  line,  after  the  word  "amoimt.", 
the  following  sentence  is  added:  "In  the 
Federal  Register  of  December  21, 1995 
(60  ra  66206),  FDA  published  a 
proposal  entitled  'Food  Labeling: 
Nutrient  Content  Claims,  General 
Principles;  Health  Claims,  General 
Requirements  and  Other  Specific 
Requirements  for  Individusd  Health 
Claims'  that  would  revise  this 
requirement.  (See  60  FR  66206  at 
66225.)  Comments  on  the  revision  will 
be  addressed  in  that  rulemaking 
proceeding." 

Dated:  July  11, 1996. 

WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-21049  Filed  8-16-96;  8:45  am) 

BILUNG  CODE  4i60-01-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFR  Part  80 


[FRL -5555-4] 


State  of  Alaska  Petition  tor  Exemption 
from  Diesel  Fuel  Sulfur  Requirement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  decision. 

SUMMARY:  On  March  14, 1994,  EPA 
granted  the  State  of  Alaska  a  waiver 
from  the  requirements  of  EPA's  low 
sulfur  diesel  fuel  program,  permanently 
exempting  Alaska's  remote  areas  and 
providing  a  temporary  exemption  for 
areas  of  Alaska  served  by  the  Federal 
Aid  Highway  System  (FAHS).  The 
exemption  applied  to  certain 
requirments  in  setion  211  (i)  and  (g)  of 
the  Clean  Air  Act,  as  implemented  in 
EPA's  regulations.  These  exemptions 
were  based  on  EPA's  determination  that 
it  would  be  imreasonable  to  require 
persons  in  these  areas  to  comply  with 
the  low  sulfur  diesel  fuel  requirements 
due  to  unique  geographical, 
meteorolo^cal  and  economic  factors  for 
Alaska,  as  well  as  other  significant  local 
factors. 


The  temporary  exemption  for  the 
areas  of  Alaska  served  by  the  FAHS  wrill 
expire  on  October  1, 1996.  On  December 
12,  1995,  the  Governor  of  Alaska 
petitioned  EPA  to  permanently  exempt 
the  areas  covered  by  the  temporary 
exemption.  In  this  action,  EPA  is 
proposing  to  extend  the  temporary 
exemption  for  an  additional  24  months, 
but  reserving  a  final  decision  on 
whether  it  should  be  permanent. 

Based  on  the  factors  and  conditions 
identified  in  Alaska's  December  12, 
1995  petition^  a  continuation  of  the 
exemption  is  warranted  at  least 
temporarily.  However,  EPA  believes  that 
recent  comments  submitted  to  the 
agency  merit  further  investigation  before 
making  a  final  decision  on  a  permanent 
exemption.  EPA  is  therfore  proposing  to 
extend  the  temporary  exemption  unitl 
October  1, 1998,  or  imtil  such  time  that 
a  final  decision  is  made  on  the 
permanent  exemption,  whichever  is 
shorter. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  issuing  this 
exemption  as  a  direct  final  decision 
writhout  prior  proposal,  because  EPA 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  proposed 
change  is  set  forth  in  the  direct  final 
decision.  If  no  adverse  comments  are 
received  in  response  to  the  direct  final 
decision,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  decision.  If  EPA  receives 
adverse  comments,  the  direct  final 
decision  will  be  vsdthdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  decision 
based  on  this  proposed  decision.  EPA 
will  not  institute  a  second  comment 
periodon  this  action.  Any  parties 
interested  in  commenting  on  this  notice 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
decision  must  be  received  by  September 
18.  1996. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-96-26,  Waterside 
Mall  (Room  M-1500),  Environmental 
Protection  Agency,  Air  Docket  Section, 
401  M  Street,  S.W.,  Washington.  D.C. 
20460.  Docimients  related  to  this  rule 
have  been  placed  in  the  public  docket 
and  may  be  inspected  between  the 
hours  of  8:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 
Those  vdshing  to  notify  EPA  of  their 
intent  to  submit  adverse  comment  or 
request  an  opportunity  for  a  public 
hearing  on  this  action  should  contact 
Paul  N.  Argyropoulos,  U.S. 
Environmental  Protection  Agency, 


Office  of  Air  and  Radiation,  (202)  233- 
9004. 

FOR  FURTHER  INFC  RMA'iCN      jn' ACT: 

Paul  N.  Ar-gyropoulos,  Environmental 
Protection  Specialist,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  (202)  233- 
9004. 

SUPPLEMENTARY  .SrCnUAT}OH: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  refiners,  marketers, 
distributors,  retailers  and  wholesale 
purchaser-consumers  of  diesel  fuel. 
Regulated  entities  would  include  the 
following: 


Category 


Industry 


Citizens 


Govemrrtent 


Examples  of  regulated  entities 


Petroleum  refiners,  distribu- 
tors, mart(eters,  retailers 
(service  station  owners  and 
operators),  wfiolesale  pur- 
chaser-consumers (f»eet 
managers  who  operate  a 
refueling  facility  to  refuel 
motor  vehicles). 

Any  owner  or  operator  of  a 
diesel  nwtor  vehicle. 

Federal  facilities,  including 
military  t>ases,  wfx)  operate 
a  refueling  facility  to  refuel 
nxjtor  vehicles. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  fists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action,  you 
should  carefully  examine  section  80.29 
of  the  Code  of  Federal  Regulations. 

For  additional  information,  see  the 
direct  final  decision  pubUshed  in  this 
Federal  Register. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control,  Diesel  fuel,  Motor 
vehicle  pollution. 

Dated:  August  12, 1996. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  96-21079  Filed  8-16-96;  8:45  am] 
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DEPARTMEhrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[1.0.  070296D] 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Amendment  12 

AGENCY;  Nationa:  Ma r.ne  Fisheries 

Sen  u,t'  iN'MfSi.  Na'^iSial  Oceanic  and 

.^tmospheru  .Adriimistration  (NOAA), 

(lofTinierte. 

action:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan,  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Ciulf  of  .Mexico  Fishery  Management 
Council  (Council)  has  submitted 
■Amendment  12  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  for 
review,  approval,  and  implementation 
r)v  NMFS  Written  comments  are 
requested  from  the  public. 
DATES:  Writter;  comments  must  be 
ret  eiveri  on  or  before  October  3, 1996. 
ADDRESSES:  Comments  must  be  mailed 
to  the  >o  -heast  Regional  Office,  NMFS, 


9721  Executive  Center  Drive  N..  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  \:nendrnent  12 
which  includes  an  environmentai 
assessment  and  a  regulatory  impact 
review,  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Manageiiient  Council, 
5401  W.  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL  33609-2486,  phone:  813- 
228-2815;  fax:  813-225-7015 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-570-5305 
SUPPLEMENTARY  INFORMATiON:  The 
Magnuson  Fishery  Lon.sfci  vaiion  and 
Management  Act  (Magnuson  Act), 
requires  that  a  Council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  NMFS  for  review 
and  approval,  disapproval,  or  partial 
disapproval. 

Amendment  12  would  reduce  the 
minimum  size  limit  for  red  snapper 
harvested  in  the  commercial  fishery 
from  15  inches  (38.1  cm)  to  14  inches 
(35.6  cm)  and  eliminate  the  scheduled, 
automatic  increase  to  16  inches  (40.6 
cm)  for  the  commercial  fishery  in  1998; 
establish  a  minimiun  size  limit  of  28 
inches  (71.1  cm)  fork  length  for  banded 
rudderfish  and  lesser  amberjack  taken 
imder  the  bag  limits;  establish  a  bag 


limit  for  banded  rudderfish.  greater 

ambenack.  and  lesser  amberiack 
combined,  of  one  fish:  and  establish  a 
20-fish  aggregate  bag  lim.it  for  reef  fish 
species  for  which  there  is  no  other  bat 
limit, 

Basea  on  a  prenmrnar.  evaluation  of 
Amendment  12,  NMFS  has  disapproved 
the  proposed  size  limit  reduction  and 
the  future,  automatic  size  mcrea.se  for 
red  snapper  harvested  in  the 
commercial  fishery,  because  N'MFS 
determined  that  those  measures  were 
inconsistent  with  the  Magnuson  ,-\i ;  a:;i; 
the  agenc\  s  policy  of  risk-averse 
decisionmaking. 

Proposed  regulations  to  implement 

ihe  measures  of  .^.mendment  12  that 
were  not  disapproved  ba.sed  on  the 
preliminary  evaluations  are  scheduled 
•0  be  published  for  public  comiment. 

.\uthority:  16  U.S.C.  1801  et  .seq 
Dated:  August  13. 1996. 
Richard  W  Surdi 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-21013  Filed  8-13-96;  4:45  pm] 
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Notices 


Federal  Register 
VoL  61.  No.  161 

Monday,  August  19,  1996 


This  section  o<  the  FEDERAL  REGISTER 
contains  cxxuments  other  than  'uies  or 
proposeO  rules  that  are  applicable  to  the 
public  Not)ces  of  hearings  and  investigations, 
committee  meetngs.  agertcy  decisions  and 
aiiings.  delegations  of  authortty  filing  o' 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 


pocket  No.  96-056-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Approved  information 
collection  extension;  comment  request. 

SUMMARY:  In  accordance  with  the 
p-aperv^ork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  currently 
approved  mformation  collection  in 
support  of  regulations  under  the  Animal 
Welfare  Act  governing  the  humane 
handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  institutions,  exhibitors, 
carriers,  and  intermediate  handlers. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  18,  1996  to  be 
assured  of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  96-056-1, 
Regulatorv-  Analvsis  and  Development, 
PPD,  APHIS,  suite  3C03.  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  send  an  onginal  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96-056-1   Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  .-Kvenue  SW.. 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  .-egulations  and 
standards  governing  the  hiunane 
handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  institutions,  exhibitors, 
carriers,  and  intermediate  handlers, 
contact  Dr.  Morley  Cook,  Acting 
Assistant  Deputy  Administrator, 
Regulatory  Enforcement  and  Animal 
Care,  APfflS,  4700  River  Road,  Unit  84, 
Riverdale,  MD  20737-1234,  (301)  734- 
4981;  or  e-mail:  MCook@aphis.u8da.gov. 
For  copies  of  more  detailed  information, 
contact  Ms.  Cheryl  Jenkins,  APHIS, 
Information  Collection  Coordinator,  at 
(3011  734-5360 

SUPPLEMENTARY  INFORMATION: 

Title:  Animal  Welfare. 

OMB  Number:  0579-0093. 

Expiration  Date  of  Approval: 
December  31,  1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Regulations  and  standards 
have  been  promulgated  under  the 
Animal  Welfare  Act  (the  Act)  to  ensure 
that  animals  intended  for  use  in 
research  facihties,  for  exhibition 
purposes,  or  for  use  as  pets,  are 
provided  humane  care  and  treatment. 
The  humane  treatment  of  animals 
during  transportation  in  commerce  is 
also  assured.  Sections  10, 11, 12,  and  13 
of  the  Act  authorize  and  require  certain 
recordkeeping  requirements  for 
regulated  facihties  which  are  further 
explained  in  9  CFR  part  3.  subparts  A 
and  D  of  the  reguJations  and  standards. 

The  records  provide  the  necessary 
data  for  reviewing  and  evaluating 
program  compliance  by  regulated 
facilities,  and  provide  a  workable 
enforcement  system  to  carry  out  the 
requirements  of  the  Act,  and  the  intent 
of  Congress,  on  a  practical  daily  basis 
without  resorting  to  more  detailed  and 
stringent  regulations  and  standards. 

The  above  reporting  and 
recordkeeping  requirements  do  not 
mandate  the  use  of  any  official 
government  form. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  pubUc  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
vahdity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use.  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 
Jifistimate  of  Burden:  PubUc  reporting 

Murden  for  this  collection  of  information 
18  estimated  to  average  .547  hours  per 
response. 

Respondents:  Dealers,  exhibitors, 
carriers,  handlers,  and  research 
facihties. 

Estimated  Number  of  Respondents: 
8,200. 

Estimated  Number  of  Responses  per 
Respondent:  9.798. 

Estimated  Total  Annual  Burden  on 
Respondents:  43,975  hours. 

All  responses  to  this  notice  will  be 
sunmiarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection. 

Done  in  Washington,  DC,  this  13th  day  of 
August  1996. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(PR  Doc.  96-21072  Filed  6-16-96;  8:45  am) 

BIUJNQ  CODE  9410-34-P 


Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  ana 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTKM:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for  and  revision  to  a 
currently  approved  information 
collection  in  support  of  the  regulations 
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governing  the  foreign  donation  of 
agncultural  commodities  under  both  the 
section  416(b)  and  the  Food  for  Progress 
programs  based  on  re-estimates. 
DATES:  Comments  on  this  notice  must  be 
received  by  October  18,  1996,  to  be 
assured  of  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Ira  D.  Branson,  Director. 
Commodity  Credit  Corporation  Program 
Support  Division.  Foreign  Agricultural 
Service.  L'  S  Department  of  Agriculture, 
Stop  1031,  Washington,  DC  20250- 
1031.  telephone  (202)  720-3573. 

SUPPLEMENTARY  INFORMATION: 

Title.  Foreign  Donation  of 
Agricultural  Commodities. 
0MB  \'u ruber  0551-fl035. 
Expiration  Date  of  Approval:  ]\ily  31, 
1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract  Cooperating  sponsors  must 
agree  to  provide  requested  proposal 
documents  and  comphance  and  related 
reports  until  commodities  and/or  local 
currencies  generated  from  the  sale 
thereof  are  utilized  Documents  are  used 
to  develop  effective  agreements  and 
assure  provisions/ objectives  are  met. 
Respondents  are  generally  U.S.  private 
voluntary  organizations,  U.S. 
cooperatives,  and  foreign  governments. 

Estimate  of  Burden  The  public 
reporting  burden  for  these  collections 
vary  in  direct  relation  to  the  number 
and  type  of  agreements  in  addition  to 
the  type  of  reporting  requested. 

Respondents:  L'  S  private  voluntary 
organizations.  U.S.  cooperatives,  and 
foreign  governments. 

Estimated  Xumber  of  Respondents:  33 
per  annum. 

Estimated  \'umber  of  Responses  Per 
Respondent:  66  per  annum. 

Estimated  Total  Annual  Burden  of 
Respondents  21.417  hours. 

Copies  of  this  mformation  collection 
can  be  obtained  from  Valerie  Countiss, 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 
Requests  for  comments:  Send 
comments  regarding  (a)  whether  the 
proposed  coUection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clantv  of  the  information  to  be 
collected,  and  (dj  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  Ira  D. 
Branson,  Director,  Commodity  Credit 
Corporation  Program  Support  Division, 
Foreign  Agricultural  Service.  U.S. 
Department  of  Agriculture,  Stop  1031. 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-1031. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  August  9, 
1996. 
Timothy  J.  Gahrin. 

Acting  Administrator.  Foreign  Agricultural 
Service  and  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc.  96-21017  Filed  S-16-96: 8:45  am] 

BILUNO  CODE  MIO-OS-M 


Request  for  Extension  and  Revision  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  writh  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  an  extension  for  and  revision  to 
an  information  collection  currently 
approved  in  support  of  the  Cotton  Loan 
Program  Regulations  issued  imder 
authority  of  the  CCC  Charter  Act. 
Program  changes  mandated  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (1996  Act)  and  other 
administrative  decisions  obsolete 
several  forms  and  result  in  a  decrease  in 
the  number  of  burden  hours  for 
information  collection  under  the  cotton 
loan  program. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  18, 1996 
to  be  assured  consideration. 
AOOmONAL  WFORMATION:  George  A. 
Stickels,  Agricultural  Program 
Specialist,  USDA-Farm  Service  Agency- 
Price  Support  Division,  STOP  0512, 
P.O.  Box  2415,  Washington,  DC  20013; 
telephone  (202)  720-7935. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cotton,  7  CFR  Part  1427. 

OSfB  Control  Number:  0560-0074. 

Expiration  Date:  January  31, 1998. 

Type  of  Request:  Revision  of  a 
Currently  Approved  Information 
Collection. 


Abstract:  The  information  collected 
under  Office  of  Management  and  Budget 
(OMB)  Number  0560-O074,  as  identified 
above,  is  needed  to  enable  the  Farm 
Service  Agency  (FSA)  to  effectively 
administer  the  regulation  relating  to  all 
aspects  of  the  cotton  loan  program. 
FSA  County  Offices,  incfependent 
Cotton  Clerks,  Cooperative  Marketing 
Associations  and  Loan  Servicing  .Agents 
use  various  manual  and  automated 
forms  to  collect  information  from  cotton 
producers  for  purposes  of  administering 
the  cotton  loan  program.  The  1996  Act 
terminated  authority  to  extend  cotton 
loans  for  crop  years  1996  through  2002. 
As  a  result,  form  "CCC  Cotton  A2"  used 
for  upland  cotton  voluntary  loan 
extensions  will  become  obsolete, 
effective  April  1,  1997.  Other 
administrative  changes  to  the  cotton 
loan  program  have  already  made 
obsolete  form  "CCC-637'",  used  to  give 
notice  to  move  cotton:  forms  "CCC- 
813"  and  "CCC-813-1"  respectively, 
used  for  release  of  cotton  warehouse 
receipts;  and  form  "CCC-813-2",  used 
to  provide  a  schedule  of  cotton 
redemptions.  The  aforementioned 
changes  will  significantly  reduce  the 
public  reporting  burden  for  cotton  loan 
program  participants,  as  shown  in  the 
following  revised  estimates: 
Respondents:  Cotton  producers. 
Estimated  Number  of  Respondents: 
200,000. 

Estimated  Average  Time  to  Respond: 
15  minutes. 

Estimated  Total  Annual  Responses: 
513,255. 

Estimated  Number  of  Reports  Filed 
per  Person:  2.56, 

Estimated  Total  Burden  Hours: 
128.318  hours. 

Topics  for  comments  include  but  are 
not  limited  to  the  following;  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
.Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  George  A.  Stickels, 
Program  Specialist.  USDA-Farm  Service 
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Agencv-Price  Support  Division.  STOP 
0512.  P.O.  Box  2415.  Washington.  DC 
20013;  telephone  (202)  720-7935. 
Copies  of  the  information  collection 
may  be  obtained  from  George  A.  Stickels 
at  the  above  address. 

Ail  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  August  12, 
1996. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc.  96-21070  Filed  8-16-96;  8:45  am] 

BILLING  CODE  M10-05-P 


Request  for  Extension  and  Revision  of 
a  Currentty  Approved  Information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  an  extension  for  and  revision  to 
an  information  collection  currently 
approved  in  support  of  the  sugar 
program  regulations.  Provisions  in  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  have  resulted  in  a 
decrease  in  burden  hours  for 
information  collection  under  the  sugar 
program. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  18, 1996, 
to  be  assured  consideration. 
ADDITIONAL  INFORMATION:  David  Wolf. 
Agricultural  Program  Specialist,  Price 
Support  Division,  Farm  Service  Agency. 
USDA,  STDP  0512,  P.O.  Box  2415, 
Washington.  D.C.  20013-2415; 
telephone  (202)  720--1704. 

SUPPLEMENTARV  INFORMATION: 

Title.  Sugar  Program,  7  CFR  Part  1435. 

OMB  Control  Number:  0560-0093. 

Expiration  Date:  July  31,  1998. 

Type  of  Request:  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OfSce  of  Management  and  Budget 
(OMB)  Niunber  0560-0093,  as  identified 
above,  is  needed  to  enable  FSA  to 
effectively  administer  the  regulations  at 
7  CFR  1435  relating  to  loans  for  sugar 
beets  and  sugarcane.  The  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  {1996  Act)  eliminates  the 
protection  of  sugar  producers  in  the 
event  of  processor  bankruptcy  or  other 


insolvency.  Previous  regulations 
allowed  producers  to  file  with  CCC. 
form  SU-3,  Application  for  Benefit 
Payment,  for  nonpayment  by  a 
processor  of  producer  benefits.  The 
1996  Act  also  eliminates  the 
requirement  that  a  processor  making  an 
application  for  loan,  will  make 
assurances  to  guarantee  that  the 
processor  wdll  pay  the  producers  of 
sugar  beets  or  sugarcane  the  maximum 
benefits  imder  the  sugar  loan  program. 
Previously,  processors  posting  a  bond  or 
other  financial  assurance  were  required 
to  file  with  CCC,  either  form  SU-4. 
Surety  Bond  for  Sugar  Loan  Program, 
SU-5,  Claims  Waiver,  or  SU-6, 
Agreement  to  Provide  Adequate 
Financial  Assurance.  Accordingly, 
eliminating  these  forms  will  decrease 
burden  hours. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  16  minutes  per 
response. 

Respondents:  Sugar  Processors  and 
Producers. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Number  of  Responses  per 
Respondent:  120. 

Estimated  Total  Annual  Burden  on 
Respondents:  65  hours. 

Topics  for  comment  include  but  are 
not  limited  to  the  following:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  v«didity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utiUty  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  David  Wolf,  Program 
SpeciaUst,  Price  Support  Division,  Farm 
Service  Agency,  USDA,  STOP  0512, 
P.O.  Box  2415,  Washington,  D.C.  20013- 
2415;  telephone  (202)  720-4704.  Copies 
of  the  information  collection  may  be 
obtained  from  David  Wolf  at  the  above 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Signed  at  Washingtoa,  DC,  on  August  12, 
1996. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

[FR  Doc.  96-21071  Tiled  8-15-96;  8:45  am) 
BILUNQ  CODE  341(MI6-P 


DEPARTMEN'^  DP  COMMERCE 


Buf-eau  ot  Expor-  Aarrin.stration 


Materials  '^'K:nnica'  Adv>sor>' 
Cornrr,irte€,  .Notice  ct  Pa.tiai'y 
Meetinq 


;sed 


A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held 
September  12, 1996, 10:30  a.m.,  Herbert 
C.  Hoover  Building,  Room  1617M-2, 
14th  Street  between  Constitution  fit 
Pennsylvania  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  materials  and  related 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Overview  of  export  control  regimes. 

4.  Update  on  Bureau  of  Export 
Administration  initiatives. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  pubUc  and  a  Umited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  fadUtate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  materials  should  be  forwarded  two 
weeks  prior  to  the  meeting  to  the 
address  below:  Ms.  Lee  Ann  Carpent^, 
TAC  UnityOAS/EA,  Room  3886C, 
Bureau  of  Export  Administration,  U.S. 
Dep)artment  of  Commerce,  Washington, 
D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  March  13, 1996, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as -amended. 
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that  the  series  of  meetings  or  portions  of 

meetings  of  the  Comirnttee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  m  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
pubhc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  .■Kugust  13.  19<*) 
Lee  Ann  Carpenter. 

Director.  Technical  Advisory  Committee  Unit. 
[FR  Doc.  96-20986  Filed  8-16-96;  8:45  am] 

SILUNO  CODE  351»-OT-M 


Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  September  17, 
1996.  9:00  am,  in  the  Herbert  C. 
Hoover  Building,  Room  1617M(2),  14lh 
Street  between  Constitution  & 
Pennsylvania  .Avenues,  N  VV  , 
Washington.  DC  The  Committee 
advises  the  Office  of  the  .Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  e.xport  controii 
apphcable  to  transportation  and  related 
equipment  or  technology. 

General  Session 

1  Opening  remarks  by  the  Chairman 
and  introductions. 

2  PresentaUon  of  public  papers  or 
comments. 

3  Discussion  on  renewal  of  the 
Committee  charter 

4  Update  on  status  of  Wassenaar 
.Arrangement  negotiations  and  plans  for 
U.S.  implementation, 

5.  Update  on  status  of  commercial 
satellite  and  "hot  section"  technology 
jurisdiction  negotiations  and  on 
schedule  for  pubucation  of  the 
implementing  regulations. 

6.  Report  on  .Missile  Technology 
Control  Regime  multilateral  negotiations 
and  changes  under  consideration. 

Closed  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 


program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  mav 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  TAC  Unit/OAS/EA  Room 
3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230. 

The  Assistant  SeCTetary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  22, 
1994,  pursuant  to  section  10(di  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  August  13. 1996. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit 
(FR  Doc.  96-20985  Filed  8-16-96;  8:45  am] 

BiUJNO  COOC  3S10-OT-M 


Foreign- Trade  Zones  Board 
[Order  No.  833) 

Expansion  of  Foreign-Trade  Zone  50 

Long  Beach,  CA   Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18,  1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  an  application  from  the 
Board  of  Harbor  Commissioners  of  the 
City  of  Long  Beach,  grantee  of  Foreign- 
Trade  Zone  50,  Long  Beach,  Cahfomia, 


area,  for  authority  to  expand  its  general- 
purpose  zone  to  include  a  site  in  San 
Bernardino,  California,  was  filed  by  the 
Board  on  October  5,  1995  (FTZ  Docket 
60-95,  60  FR  53583,  10/16/95);  and. 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations,  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  50  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  16th  day  of 
July  1996. 

Robert  S.  LaRussa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Admmistration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 
(FR  Doc.  96-21062  Filed  8-16-96;  8:45  am] 

BILLING  C00£  3S10-OS-P 


[Order  No.  835] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Sebring,  FL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18.  1934.  as 
amended  (19  U  S  C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
follovk-ing  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934.  an  Act  'To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  pvu-poses."  as  amended  (19  U.S.C. 
81a-81u)  (the  .^ct),  the  ForeignTrade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Sebring  Airport 
Authority  (the  Grantee)  has  made 
application  to  the  Board  (FTZ  Docket  2- 
95.  60  FR  7939.  2/10/95).  requesting  the 
establishment  of  a  foreign-trade  zone  in 
Sebring,  Florida,  adjacent  to  the  Port 
Manatee  Customs  port  of  entry;  and, 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 
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findings  and  recommendations  of  the 
examiners  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
pubhc  mterest: 

.VoM .  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  pnvilege  of 
establishing  a  foreign- trade  zone. 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No  215.  at  the 
site  descn'Ded  m  the  application,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  26th  day  of 
July  1996. 
Michael  Kantor, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

.Mtest- 
lohn  ).  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Tkx:  96-21 060  Filed  8-16-96;  8:45  am) 

BJLUNG  CXKJE  JSIO-OS-P 


[Order  No.  S40] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Ocala,  FL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-«lu),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  lune  18.  1934.  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Economic  Develop«nent 
Council.  Inc.  (of  Ocala/Marion  County) 
(the  Grantee),  a  Florida  non-profit 
corporation,  has  made  application  to  the 
Board  (FTZ  Docket  23-95,  60  FR  27077. 
5/22/95),  requesting  the  establishment 
of  a  foreign-trade  zone  at  sites  in  Ocala 
and  Marion  County.  Florida,  at  and 
adjacent  to  the  Ocala  Regional  Airport, 
a  Customs  user  fee  airport;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 


Now.  therefore,  the  Board  herebv 
grants  to  the  Grantee  the  pnvilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  217,  at  the 
sites  descnbed  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28, 
subiect  to  the  standard  2,000-acre 
activation  limit. 

Signed  at  Washington,  DC,  this  7th  day  of 
August  1996 

Michael  Kantor, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

John  I  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc  96-21061  Filed  8-16-96;  8:45  am] 
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International  Trade  Admlnistratior 
[A-301-6021 

Certain  Fresh  Cut  Flowers  From 
Colombia;  Final  Results  ot 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

SUlylMARY:  On  June  8,  1995,  the 
Deparjnent  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  three  concurrent 
administrative  reviews  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  These 
reviews  cover  a  total  of  348  producers 
and/or  exporters  of  fresh  cut  flowers  to 
the  United  States  for  at  least  one  of  the 
following  periods:  March  1, 1991 
through  February  29, 1992;  March  1, 
1992  through  February  28,  1993;  and 
March  1, 1993  through  February  28, 
1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
we  have  made  certain  changes  for  the 
final  results.  The  review  indicates  the 
existence  of  dumping  margins  for 
certain  firms  during  the  review  periods. 
EFFECTIVE  DATE:  August  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer,  J.  David  Dirstine,  or 
Richard  Rimlinger,  Office  of 
Antidumping  Comphance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  N,W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4733. 
APPLICABLE  STATUTE  AND  REQULA'PONS: 
Tiie  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 

.11     1004 

Supplementary  iNFOftMATlOH: 
Background 

On  March  5, 1992,  March  12, 1993, 
and  March  4, 1994,  the  Department 
published  notices  in  the  Federal 
Register  of  "Opportunity  to  Request 
Administrative  Review"  (57  FR  7910,  58 
FR  13583,  and  59  FR  10368, 
respectively)  of  the  antidumping  duty 
order  on  certain  fresh  cut  flowers  from 
Colombia.  On  May  21, 1992,  May  28, 
1993,  and  May  2, 1994,  In  accordance 
with  19  CFR  353.22(c){1994),  we 
initiated  administrative  reviews  of  this 
order  for  more  than  500  Colombian 
firms  covering  the  periods  March  1, 
1991  through  February  29.  1992  (the  5th 
review),  March  1, 1992  through 
February  28, 1993  (the  6th  review),  and 
March  1, 1993  through  February  28, 
1994  (the  7th  review),  respectively  (see 
57  FR  21643.  58  FR  31010,  and  59  FR 
22579.  respectively). 

On  June  8, 1995,  we  published  a 
notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Notice  of 
Intent  to  Revoke  Order  (In  Part) 
(Preliminary  Results),  wherein  we 
invited  interested  parties  to  comment. 
See  60  FR  30270  (June  8,  1995).  At  the 
request  of  interested  parties,  we  held  a 
public  hearing  on  September  8, 1995. 

Although  the  Preliminary  Results 
indicated  that  Cultivos  Miramonte, 
Flores  Aurora,  the  Funza  Group,  and 
Industrial  Agricola  were  being 
considered  for  revocation,  our 
recalculations  for  these  final  results 
indicate  that  these  firms  no  longer  meet 
our  requirements  of  not  selling  the 
subject  merchandise  at  less  than  fair 
value  for  a  period  of  at  least  three  years 
and  that  it  is  not  likely  that  they  will 
sell  the  subject  merchandise  at  less  than 
fair  value  in  the  futiu*.  See  19  CFR 
353.25(a)(2).  Therefore,  we  are  no  longer 
considering  these  firms  for  revocation. 

A  nimiber  of  respondents  have  asked 
that  we  correct  clerical  errors  contained 
in  their  responses.  We  have  had  a 
longstanding  practice  of  correcting  a 
respondent's  clerical  errors  after  the 
preliminary  results  only  if  we  can  assess 
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from  information  already  on  the  record 
that  an  error  has  been  made,  that  the 
error  is  obvious  from  the  record,  and 
[hat  the  correction  is  accurate.  See 
Industnal  Belts  and  Components  and 
Parts  Thereof.  Whether  Cured  or 
Uncured,  From  Italy  Final  Results  of 
Antidumping  Dut\-  Administrative 
Review,  57  FR  8295.  8297  (March  9, 
1992)   In  light  of  a  recent  decision  of  the 
United  States  Court  of  .Appeals  for  the 
Federal  Qrcuit  (CAFC),  we  have 
reevaluated  our  policy  for  correcting 
clencal  errors  of  respondents.  See  NTN 
BeanngCorp  v.  L'nited  States,  S\ip  Op. 
94-1186  {Fed,  Cir.  1995)  (NTN). 

In  NTN.  the  CAFC  ruled  that  the 
Department  had  abused  its  discretion  by 
refusing  to  correct  certain  clerical  errors, 
which  the  respondent  brought  to  the 
Departments  attention  after  the 
preliminary  results  of  review. 
Specifically,  the  C.-\FC  found  that  the 
application  of  our  test  for  determining 
whether  to  correct  clerical  errors  in 
.\T,V  was  unreasonable  for  the  following 
reasons:  (1)  The  requirement  that  the 
record  disclose  the  error  essentially 
precludes  corrections  of  clerical  errors 
made  by  a  respondent;  (2)  draconian 
penalties  are  inappropriate  for  clerical 
errors  because  clerical  errors  are  by  their 
nature  not  errors  in  judgment  but 
merely  inadvertenci€)s;  (3)  in  NTN's 
case,  a  straightforward  mathematical 
adjustment  was  ail  that  was  required,  so 
correction  of  .STN's  errors  would 
neither  have  required  beginning  anew 
nor  have  delayed  issuance  of  the  final 
results  of  review 

i\s  a  result  of  the  NTN  decision,  we 
are  modifying  our  policy  regarding  the 
correction  of  alleged  clerical  errors.  We 
will  accept  corrections  of  clerical  errors 
under  the  following  conditions:  (1)  The 
error  in  question  must  be  demonstrated 
to  be  a  clencal  error,  not  a 
methodological  error,  an  error  in    ■ 
judgment,  or  a  substantive  error;  (2)  the 
Department  must  be  satisfied  that  the 
corrective  documentation  provided  in 
support  of  the  clerical  error  allegation  is 
reliable:  (3)  the  respondent  must  have 
availed  itself  of  the  earliest  reasonable 
opportunity  to  correct  the  error;  (4)  the 
clerical  error  allegation,  and  any 
corrective  documentation,  must  be 
submitted  to  the  Department  no  later 
than  the  due  date  for  the  respondent's 
administrative  case  brief;  (5)  the  clerical 
error  must  not  entail  a  substantial 
revision  of  the  response;  and  (6)  the 
respondent's  corrective  documentation 
must  not  contradict  information 
previously  determined  to  he  accurate  at 
venfication  In  the  Analysis  of 
Comments  Received  section  of  this 
notice,  we  have  evaluated  company- 


specific  situations  using  the  above 
criteria. 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  ofcertain  fi^sh  cut  flowers 
fit)m  Colombia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums).  These  products  are 
currently  classifiable  under  item 
numbers  0603.10.30.00,  0603.10.70.10, 
0603.10.70.20,  and  0603.10.70.30  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
this  order  remains  dispositive. 

Although  we  initiated  reviews  on 
more  than  500  firms,  we  have  only 
reviewed  a  total  of  348  firms  for  at  least 
one  of  the  three  review  periods.  We 
initiated  reviews  for  a  large  number  of 
firms  which  could  not  be  located  in 
spite  of  our  requests  for  assistance  from 
diverse  sources  such  as  the  Floral  Trade 
Council  (the  FTC),  Asocolflores,  the 
American  Embassy  in  Bogota,  and  the 
U.S.  Customs  Service.  Therefore,  we 
were  unable  to  conduct  administrative 
reviews  for  these  firms.  We  shall  assess 
duties  for  those  unlocatable  firms  that 
have  not  previously  been  reviewed  at 
the  "all  others"  rate  of  3.10  percent. 
Assessment  of  duties,  as  well  as  cash 
deposits,  on  entries  from  firms  which 
we  were  not  able  to  locate  but  that  had 
been  previously  reviewed  will  be 
collected  at  the  most  recent  cash  deposit 
rate  appUcable  to  them.  The  unlocatable 
firms  are:  .■ 

Achalay 

Agricola  Altipiano 

Agricoia  de  Occidente 

Agricola  del  Monte 

Agricola  Megaflor  Ltda. 

Agrocaribu  Ltd. 

Agro  de  Narino 

Agroindustrial  Madonna,  S.A. 

Agroindustrias  de  Narino  Ltda. 

Agrof>ecuaria  la  Marcela 

Agropecuaria  Mauricio 

Agrocosas 

Agrotabio  Kent 

Aguacarga 

Alcaia 

Alstroflores  Ltda. 

Amoret 

Andalucia 

Ancas  Ltda. 

A.Q. 

Arboles  Azules  Ltda. 

Carcol  Ltda. 

Classic 

Clavelez 

Coexflor 

Color  Explosion 

Consorcio  Agroindustrial  Columbiano  S.A. 

"CAICO" 
CoU 
Crest  D'or 


Crop  S.A. 

Cultivos  Guameru 

Cypress  Valley 

Degaflor 

Del  Monte 

Del  Tropico  Ltda. 

Disagro  Ltda. 

El  Dorado 

Elite  Flowers 

El  Milaro 

El  Tambo 

El  Timbul  Ltda. 

Euro  flora 

Exoticas 

Exotic  Flowers 

Exotico 

Exportadora 

F.  Salazar 

Person  Trading 

Flamingo  Flowers 

Flor  y  Color 

Flores  .■\baco,  S.A. 

Flores  .\gromonte 

Flores  Ainsus 

Flores  Alcaia  Ltda. 

Flores  Calichana 

Flores  Cerezangos 

Flores  Corola 

Flores  de  Guasca 

Flores  de  Iztari 

Flores  de  .Memecon/Corinto 

Flores  de  la  Cuesta 

Flores  de  la  Hacienda 

Flores  de  la  Maria 

Flores  del  Cielo  Ltda. 

Flores  del  Cortijo 

Flores  del  Tambo 

Flores  e!  Talle  Ltda, 

Flores  Flamingo  Ltda. 

Flores  Fusu 

Flores  Gloria 

Flores  la  Cabanuela 

Flores  ia  Pampa 

Flores  la  Union/Santana 

Flores  Montecarlo 

Flores  Palimana 

Flores  Saint  Valentine 

Flores  San  .\ndres 

Flores  Santana 

Flores  Sausalito 

Flores  Sindamanoi 

Flores  Suasuque 

Flores  Tenerife  Ltda. 

Flores  Urimaco 

Flores  Violette 

Fiorexpo 

Floricola 

Florisol 

Florpacifico 

Flower  Factory 

Flowers  of  the  World/Rosa 

Four  Seasons 

Fracoisa 

Fresh  Flowers 

Garden  and  Flowers,  Ltda. 

German  Ocampo 

Granja 

Gypso  Flowers 

Hacienda  La  Embarrada 

Hacienda  Matute 

Hana/Hisa  Group 

Flores  Hana  Ichi  de  Colombia  Ltda. 

Flores  Tokai  Hisa 
Hernando  Monroy 
Hill  Crest  Gardens 
Horticultura  de  la  Sasan 
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Horticultura  Montecario 

Illusion  Flowers 

Indigo  S.A 

Industria  Santa  Clara 

Industriai  Terwengel,  Ltda. 

Innovacion  Andina,  S.A. 

Inversiones  Bucarelia 

Inversiones  Maya,  Ltda. 

Inversiones  Playa 

Inversiones  &  Producciones  Tecnicas 

Inversiones  Silma 

Inversiones  Sima 

Jardin  de  Carolina 

Jardines  Choconta 

Jardines  Darpu 

Jardines  de  Timana 

Jardines  Natalia  Ltda. 

Jardines  Tocarema 

J.M.  Torres 

Karla  Flowers 

Kingdom  S.A. 

LaColina 

LaEmbaiiada 

La  Flores  Ltda. 

LaFloresta 

Laura  Flowers 

LH. 

Lome  Linda 

Loreana  Flowers 

M.  Alejandra 

Mauricio  Uhbe 

Merastec 

Morcoto 

My  Flowers  Ltda. 

Nasino 

OlgaRincon 

Otono 

Pinar  Guameru 

Piracania 

Prismaflor 

Reme  Salamanca 

Rosa  Bella 

Rosales  de  Suba  Ltda. 

Rosas  y  Jardines 

Rose 

San  Ernesto 

San  Valentine 

Sarena 

Select  Pro 

Shila 

Solor  Flores  Ltda. 

Starlight 

Sunbelt  Florals 

Susca 

The  Rose 

Tomino 

Tropical  Garden 

Tropiflor 

Villa  Diana 

Zipa  Flowers 

Best  Information  Available 

Section  776(c)  of  the  Act  provides  that 

whenever  a  party  refuses  or  is  unable  to 
produce  information  requested  m  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantlv  impedes  an 
investigation,  the  Department  shall  use 
best  mformation  olhervvise  available 
(BL^j.  In  deciding  what  to  use  as  BIA. 
19  CFR  353, 37(b)  provides  that  the 
Department  mav  take  into  account 
whether  a  party  refused  to  provide 
requested  information.  Thus,  the 
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Depa-nment  determines  on  a  case-by- 
case  basis  what  is  BIA. 

For  these  final  results  of  reviews,  in 
cases  where  we  have  deteimined  to  use 
total  BIA,  we  applied  two  tiers  of  BIA 
depending  on  whether  the  companies 
attempted  to  or  refused  to  cooperate  in 
these  reviews.  When  a  company  refused 
to  provide  the  information  requested  in 
the  form  required,  or  otherwise 
significantly  impeded  the  Department's 
review,  the  Department  assigned  to  that 
company  first-tier  BLA,  whidi  is  the 
higher  of  (1)  the  highest  rate  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  the  same  couaitry  of 
origin  in  the  less- than- fair- value  (LTFV) 
investigation  or  any  prior  administrative 
review;  or  (2)  the  hi^est  calculated  rate 
found  in  the  specific  period  of  review 
for  any  firm  for  the  same  class  or  kind 
of  merchandise  in  the  same  country  of 
origin.  When  a  company  has 
substantially  cooperated  vnth  the 
Department's  request  for  information 
but  failed  to  provide  the  information 
required  in  a  timely  manner  or  in  the 
form  required,  the  Department  assigned 
to  that  company  second-tier  BIA.  which 
is  the  higher  of  either:  (1)  The  highest 
rate  ever  applicable  to  the  firm  for  the 
same  class  or  kind  of  merchandise  fit)m 
either  the  LTFV  investigation  or  a  prior 
administrative  review  or,  if  the  firm  has 
never  been  investigated  or  reviewed,  the 
all  othere  rate  from  the  LTFV 
investigation;  or  (2)  the  highest 
calculated  rate  in  the  8j)ecific  review  for 
the  class  or  kind  of  merchandise  for  any 
firm  from  the  same  coimtry  of  origin. 
See  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders.  60  FR  10900, 10907  (Feb. 
28,  1995);  see  also  Allied-Signal 
Aerospace  Co.  v.  United  States,  996 
F.2d  1185  (Fed.  Cir.  1993). 

Because  a  nimiber  of  firms  failed  to 
respond  to  our  requests  for  information, 
we  have  used  the  highest  rate  ever 
foimd  in  any  segment  of  this  proceeding 
to  establish  their  margins.  This  rate, 
which  was  caloilated  for  the  Bojaca 
Group  in  the  5th  administrative  review, 
is  76.60  percent  for  all  three 
administrative  reviews.  The  firms  to 
which  we  have  applied  first-tier  BLA 
rates  and  the  review  periods  for  which 
these  firms  are  receiving  a  BIA  rate  (as 
indicated  in  parentheses)  are  as  follows: 

Agricola  Jicabal  (5,6,7) 
Agricola  Malqui  (5,6,7) 
Agricola  Monteflor  Ltda.  (7) 
Agrobloom  Ltda.  (7) 
Agrokoralia  (5,6,7) 


Bali  Flowers  (7) 

Bloomshare  Ltda.  (7) 

Bogota  Flowers  (5,6.7) 

Ciba  Geigy  (5,6,7) 

Qaveles  Tropicales  de  Colombia  (7) 

Colony  International  Farm  (5.6,7) 

Conflores  Ltda.  (5,6,7) 

Cultivos  el  Lago  (5,6.7) 

Flora  Bellisima  (5,6.7) 

Flores  Alfaya  (5,6,7) 

Flores  Arco  bis  (5,6,7) 

Flores  Balu  (7) 

Flores  Catalina  (7) 

Flores  de  Fragua  (7) 

Flores  de  la  Pradera  Ltda.  (5,6,7) 

Flores  del  Pradro  (7) 

Flores  el  Majui  (7) 

Flores  Guaicata  Ltda.  (5,6,7) 

Flores  Magara  (7) 

Flores  Naturales  (7) 

Flores  Petaluma  Ltda.(5,6,7) 

Flores  Rio  Grande  (7) 

Flores  Santa  Lucia  (5,6.7) 

Flores  Tejas  Verdes  (5,6,7) 

Fribir  Ltda.  (7) 

Groex  S.A.  (5,6) 

Hacienda  Susata  (7) 

Inpar  (5,6,7) 

Interflora  Ltda.  (5.6.7) 

Inter  Flores  (7) 

Intemacional  Flowers  (7) 

Invemavas  (5,6,7) 

Inversiones  del  Alto  (7) 

Inversiones  Native  Ltda.  (5.6.7) 

Jardin  (5.6,7) 

Jardines  del  Muna  (5,6,7) 

La  Florida  (5.6.7) 

Naranjo  Exp>ortaciones  e  Imp>ortaciones  (7) 

Plantas  Omamentales  de  Colombia  S.A.  (7) 

Rosas  y  Flores  (5,6.7) 

Rosicler  Ltda.  (5,6,7) 

Sabana  Flowers  (5.6,7) 

Sunset  Farms  (5,6,7) 

Tempest  Flowers  (5,6.7) 

At  the  time  of  our  preliminary  results 
of  review,  we  determined  that  MG 
Consultores,  Flores  Canelon,  Flores  la 
Valvanera,  Flores  del  Hato, 
Agroindustrial  del  Riofrio,  Jardines  de 
Chia,  Queen's  Flowers  de  Colombia,  and 
Jardines  Fredonla  were  sufficiently 
related  to  each  other  to  warrant 
collapsing  their  sales  and  production 
information  into  the  Queen's  Flowers 
Group.  See  Preliminary  Results  at 
30271.  Based  on  information  which  we 
requested  and  received  after  the 
preliminary  results,  we  have  determined 
that  twelve  other  firms  (Flores  Jayvana, 
Flores  el  Cacique.  Flores  Calima,  Flores 
la  Mana,  Flores  el  Cipres,  Flores  el 
Roble.  Flores  del  Bojaca,  Flores  el 
Tandil.  Flores  el  Ajibe.  Flores  Atlas. 
Floranova,  and  Cultivos  Generales)  are 
also  related  to  the  members  of  the 
Queen's  Flowers  Group  v«thin  the 
meaning  of  section  771(13)  of  the  Act. 
We  determine  that  the  type  and  degree 
of  relationship  is  so  significant  that 
there  is  the  strong  possibility  of  price 
manipulation  among  all  20  of  these 
companies.  See  oiu*  response  to 
Comment  26,  below.  Therefore,  we  are 
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assigning  a  single  rate  for  all  20 
companies  for  these  final  results. 
However,  not  all  of  the  companies  of 
this  group  responded  to  our 
questionnaire.  Further,  there  exist 
senous  deficiencies  in  the  responses 
submitted  by  the  group.  See 
Department's  Position  regarding 
Comment  27.  below.  Therefore,  we 
determine  that  the  members  of  the 
Queer,  s  Flowers  Group  have 
signitlcantly  impeded  our  reviews  and 
have  used  as  uncooperative,  or  first-tier, 
BIA  the  highest  rate  for  any  company  for 
this  same  class  or  kind  of  merchandise 
from  this  or  any  prior  segment  of  the 
proceeding. 

One  firm,  Agricola  Usatama, 
responded  to  our  original  questionnaire, 
but  failed  to  respond  to  our  requests  for 
supplemental  information.  We 
determine  that  this  company  has  not 
cooperated  with  our  requests  for 
information.  Therefore,  we  have  applied 
a  first-tier  BIA  rate  to  this  firm  for  the 
seventh  review. 

.\khough  Santa  Helena  submitted  a 
response  to  our  supplemental 
questionnaire,  this  firm  failed  to  provide 
information  allowing  us  to  correct 
serious  deficiencies  in  its  cost 
responses.  Therefore,  we  were  unable  to 
use  its  cost  data  for  comparison 
purposes.  However,  because  this  firm 
responded  to  all  sections  of  our  ' 

questionnaire  and  substantially 
cooperated  with  our  request  for 
information,  we  have  applied  a 
cooperative,  or  second-tier,  BIA  rate  to 
sales  made  by  this  company. 

We  conducted  verification  of 
responses  submitted  by  the  Agrodex 
Group.  Cultivos  Miramonte,  Floralex, 
Flores  Aurora,  Flores  Depina,  the  Fimza 
Group,  Flores  de  la  Vereda,  Flores 
Juanambu.  the  Florex  Group,  the 
Guacatav  Group,  the  HOSA  Group, 
Industrial  .Agricola,  the  Santana  Group, 
Senda  Brava.  and  the  Tinzuque  Group. 
We  encountered  serious  difficulties  in 
attempting  to  verify  the  responses 
submitted  by  Flores  de  la  Vereda  and 
Floralex.  With  respect  to  Flores  de  la 
Vereda.  we  could  not  successfully  verify 
completeness  and  accuracy  of  the  sales 
data.  With  respect  to  Floralex,  we  were 
unable  to  verify  the  accuracy  of  the 
constructed  value  information 
submitted  by  this  firm.  Because  Flores 
de  la  Vereda  and  Floralex  submitted 
responses  and  have  othenvise 
participated  in  all  segments  of  the 
prt)ceeding.  we  have  determined  that 
thev  both  have  substantially  cooperated 
with  our  requests  for  information  and 
applied  a  second-tier  BIA  rate  to  these 
firms  for  all  three  reviews. 

-Mso.  we  are  applying  a  second-tier 
BIA  rate  to  sales  made  by  Agricola  de 


los  Alisos,  Colflores,  Flores  Estrella, 
Flores  Mountgar,  and  Flor  Colombia 
S.A.,  because  these  companies  were 
unable  to  respond  to  our  questionnaire. 
In  Certain  Fresh  Cut  Flowers  From 
Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  and  Notice 
of  Revocation  of  Order  (in  Part),  59  FR 
15159. 15173  (March  31. 1994)  (Fourth 
Review),  we  stated: 

"In  choosing  an  appropriate  BIA  *  *   *  we 
focused  on  the  following  foctors  and  how 
they  applied  to  the  *  *  *  companies  at  the 
time  they  received  our  questionnaires  (in  this 
case,  March  4. 1992):  the  extent  to  which  the 
comp)anies  continued  to  operate,  including 
current  production  and  export  levels,  the 
number  of  ptersons  employed  by  the  firms, 
the  disposition  of  the  companies'  assets,  the 
relationship  of  the  cranptanies  to  other 
ex{Kirters  continuing  in  business,  the  current 
legal  status  of  the  bankruptcy,  liquidation,  or 
reorganization  proceedings,  and  the  potential 
for  reorganization  (including  the  likelihood 
that  the  companies  would  resume  production 
and  exports)." 

The  record  shows  that  Agricola  de  los 
Alisos.  Colflores.  Flores  Estrella,  Flores 
Mountgar,  and  Flor  Colombia  S.A.  are 
no  longer  in  business.  In  accordance 
with  the  standards  enunciated  above, 
we  have  determined  that  these 
companies  were  unable  to  respond  to 
our  questionnaire  and  have  assigned  a 
second-tier  BIA  rate  to  these  firms. 

In  certain  situations,  we  found  it 
necessary  to  use  partial  BIA  for  a 
number  of  firms  to  correct  more  limited 
response  deficiencies.  In  a  supplemental 
questionnaire,  Flores  de  Aposentos 
reported  aggregate  carnation  sales  which 
the  firm  knew  were  destined  to  be  sold 
to  the  United  States  through  resellers. 
Because  the  company  did  not  separately 
identify  these  sales  in  its  questionnaire 
response  as  required  by  the 
questionnaire,  thereby  prohibiting  us 
fix)m  calculating  accurate  margins,  as 
BIA  we  appUed  the  higher  of  the  highest 
rate  ever  applicable  to  the  company  or 
the  highest  calculated  rate  in  the  same 
review  to  the  particular  sales  involved. 

In  the  case  of  Las  Amalias,  we  found 
that,  for  certain  U.S.  sales  transactions 
in  the  5th  period  of  review  (FOR),  the 
firm  had  reported  sales  prices  to  a 
related  importer  instead  of  sales  prices 
to  the  first  imrelated  U.S.  customer  as 
required  by  our  questionnaire.  This 
prohibits  us  from  calculating  margins  in 
accordance  with  the  Act,  so,  as  BIA,  we 
have  applied  the  higher  of  the  highest 
rate  ever  applicable  to  Las  Amalias  or 
the  highest  calculated  rate  in  the  same 
review  to  these  particular  transactions. 

United  States  Price 

Pursuant  to  section  777 A  of  the  Act, 
we  determined  that  it  was  appropriate 
to  average  U.S.  prices  on  a  monthly 


basis  in  order:  (1)  to  use  actual  price 
information  that  is  often  available  only 
on  a  monthly  basis.  (2)  to  account  for 
large  sales  volumes,  and  (3)  to  account 
for  perishable  product  pricing  practices. 
See.  e.g..  Fourth  Re\iew  at  15160. 

In  cEilculating  the  U.S.  price  (USP),  we 
used  purchase  price  when  sales  were 
made  to  unrelated  purchasers  in  the 
United  States  prior  to  the  date  of 
importation,  or  exporters  sales  price 
(ESP)  when  sales  were  made  to 
imrelated  purchasers  in  the  United 
States  after  the  date  of  importation,  both 
pursuant  to  section  772  of  the  Act. 

We  calculated  purchase  prices  based 
on  the  packed  price  to  the  first 
unrelated  purchaser  in  the  United 
States.  The  terms  of  purchase  price  sales 
were  either  f.o.b.  Bogota  orc.i.f.  Miami. 
We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
air  freight,  brokerage  and  handling,  U.S. 
customs  duties,  and  return  credits. 

We  calculated  ESP  for  sales  made  on 
consignment  or  through  a  related 
affiliate  based  on  the  packed  price  to  the 
first  unrelated  customer  in  the  United 
States.  We  made  adjustments,  where 
appropriate,  for  foreign  inland  freight, 
brokerage  and  handling,  air  freight,  box 
charges,  credit  expenses,  returned 
merchandise  credits,  royalties,  U.S. 
duty,  and  either  commissions  paid  to 
imrelated  U.S.  consignees  or  U.S.  selling 
expenses  of  related  U.S.  consignees. 

Foreign  Market  Value 

Section  773(a)(1)  of  the  Act  requires 
the  Department  to  compare  sales  in  the 
United  States  with  viable  home  market 
sales  of  such  or  similar  merchandise 
sold  in  the  home  market,  or  a  third- 
country  market,  in  the  ordinary  course 
of  trade.  Although  some  companies 
reported  either  viable  home  or  third- 
country  markets  for  sales  of  particular 
flower  types,  consistent  with  our 
discussion  in  the  Fourth  Review  (at 
15160-61),  we  have  concluded  that 
home  market  and  third-country  sales  are 
not  an  appropriate  basis  for  FMV.  See 
our  response  to  Comment  7,  below. 

Accordingly,  in  calculating  FMV,  we 
used  constructed  value  as  defined  in 
section  773(e)  of  the  Act  for  all 
companies.  The  constructed  value 
represents  the  average  per-flower  cost 
for  each  type  of  flower  during  each 
review  period,  based  on  the  costs 
incurred  to  produce  that  type  of  flower 
during  each  review  period. 

The  Department  used  the  materials, 
production,  and  general  expenses 
reported  by  respondents.  Because  we 
have  determined  that  both  the  home 
market  and  third  countries  are  either  not 
viable  or  do  not  provide  an  appropriate 
basis  for  FMV  for  all  companies,  we 
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used  the  U.S.  market  as  a  surrogate  for 
determining  the  amount  of  general 
expenses  to  add  to  constructed  value. 
This  figure  included  U.S.  selling 
expenses  which  were  incurred  by 
affiliated  U.S.  firms  {see  our  response  to 
comment  8.  below].  The  per-unit 
average  constructed  value  was  based  on 
the  quantity  of  export  quality  flowers 
sold  to  the  United  States.  We  have 
considered  non-export  quality  flowers 
(also  called  culls)  produced  m 
conjunction  with  export  quality  flowers 
to  be  similar  to  scrap  in  that  the  culls 
may  or  may  not  have  recoverable  value. 
Therefore,  we  offset  revenue  from  the 
sales  of  culls  against  the  cost  of 
producing  the  export  quality  flowers. 
See  our  response  to  Comment  24,  below. 

For  firms  whose  actual  general 
expenses  exceeded  the  statutory 
mimmum  of  10  percent  of  the  cost  of 
materials  and  fabncation.  we  used  the 
actual  general  expenses  to  calculate 
constructed  value  pursuant  to  section 
773(e)(l){B)(i)  of  the  Act.  For  firms 
whose  actual  general  expenses  were  less 
than  the  statutory  minimum  of  10 
percent  of  the  cost  of  matenais  and 
fabrication,  we  used  the  statutory 
minimum  of  10  percent.  Because 
imputed  credit  was  included  in 
constructed  value,  we  reduced  the 
actual  interest  expense  reported  in  the 
companies'  financial  statements  to 
prevent  double-counting. 

Because  all  respondents  reported 
actual  profit  less  than  eight  percent  of 
the  sum  of  the  cost  of  production  and 
actual  expenses,  the  Department  used 
the  eight-percent  statutory  minimum  for 
profit  pursuant  to  section  ~73(e)(l)(B)(ii) 
of  the  Act  We  added  U.S.  packing  to 
constructed  value.  Adjustments  to 
constructed  value  were  made  for  credit 
and  indirect  selling  expenses. 

According  to  the  1993  edition  of 
Doing  Business  m  Colornbia.  published 
by  Price  Waterhouse,  there  has  been  a 
change  in  the  Colombian  generally 
accepted  accounting  practices  (GAAP), 
effective  January  1,  1992  This  change 
required  firms  to  revalue  certain 
financial  statement  accounts  in  order  to 
reflect  the  effects  of  inflation 
experienced  during  each  financial 
reporting  period,  .^s  part  of  this 
revaluation,  firms  must  restate  their 
fixed  asset  accounts  and  their 
corresponding  depreciation  expense. 
We  asked  respondents  to  provide 
additional  data  to  allow  us  to  adjust 
their  data  to  reflect  this  change  in 
Colombian  GAAP  for  our  final  results. 
Most  of  the  companies  provided  this 
data.  For  companies  that  failed  to 
provide  this  data,  or  that  provided 
inadequate  data,  we  made  the 
adjustment  to  then  response  based  on 


monthly  inflation  figures  pubhshed  by 
the  Colombian  government  .See 
Memorandum  from  .Michael  Mar!:r!  and 
William  lones  to  Richard  Rimiinger 
(February  20.  1996) 

Many  of  the  responding  companies 
reported  an  "income"  offset  that  they 
claimed  was  created  along  with  this 
revaluation  We  disallowed  this  offset  as 
it  is  a  change  in  the  firm's  equity  and 
not  income  that  is  actually  realized.  For 
further  discussion  of  this  matter,  see  our 
response  to  Comment  11.  below.  For 
companies  that  failed  to  provide  this 
data,  or  that  provided  inadequate  data, 
we  made  the  adjustment  to  their 
response  Dased  on  monthly  inflation 
figures  published  by  the  Colombian 
government  See  Memorandum  from 
Michael  Martm  and  William  Jones  to 
Richard  Rimiinger  (February  20, 1996). 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results  and 
intent  to  revoke  the  order  in  part.  We 
received  case  and  rebuttal  briefs  from 
the  FTC,  petitioner  in  this  proceeding, 
the  .^sociacion  Colombiana  de 
Exportadores  de  Fiores  (Asocolflores), 
an  association  of  Colombian  flower 
producers  representing  many  of  the 
respondents  in  this  case,  and  various 
exporters  and  importers  of  fresh  cut 
flowers  from  Colombia.  On  September 
8, 1995,  we  held  a  pubhc  hearing. 

General  Issues  Raised  by  the  Flora} 
Trade  Council 

Comment  1 :  The  FTC  argues  that  the 
Department  should  not  revoke  the  order 
with  respect  to  companies  that  are  or 
may  be  reselhng  flowers  grown  by  other 
producers.  The  FTC  asserts  that, 
although  it  argued  in  the  1990-91 
review  (fourth  review)  that  revocation 
for  the  Fiores  Colombianas  Group  (FCG) 
was  inappropriate  because  of  the 
possibility  of  other  growers  routing  their 
flowers  through  FCG.  the  Department 
disagreed  and  revoked  FCG  [Fourth 
Rexiew).  The  FTC  reiterates  the 
Department's  rationale  in  the  Fourth 
fleviewthat.  because  the  group's 
purchases  from  other  producers  were  an 
insignificant  percentage  of  its  total  U.S. 
sales.  FCG  had  consistently  stated  that 
its  suppliers  had  no  foreknowledge  that 
the  purchased  flowers  were  destined  for 
any  specific  export  market,  and  the 
Department  had  no  evidence  that  the 
company  purchased  flowers  at  below  its 
supoliers'  cost  of  production,  revocation 
was  appropnate.  The  FTC  reminds  the 
Department  that  the  agency  informed 
the  pubhc  that,  if  it  received 
information  that  FCG  is  serving  as  a 
conduit  for  other  Colombian  flower 
growers,  it  would  take  appropriate 


action,  which  could  include 
reinstatement  in  the  order  and  referral 
to  the  U.S.  Customs  fraud  division. 

The  FTC  contends  that  the 
Department's  decision  to  revoke  FCG  in 
the  Fourth  Review  estabUshed 
additional  criteria  for  revocation  and 
that  the  Department  should  apply  the 
same  criteria  in  the  current  reviews 
before  making  a  decision  to  revoke  any 
of  the  companies.  The  FTC  argues  that 
the  Department's  preliminary 
determination  to  revoke  these 
companies  was  faulty  because  "(1)  there 
is  no  evidence  that  purchases  from  other 
producers  are  insignificant,  and  (2) 
there  is  no  basis  on  which  to  conclude 
that  suppliers  neither  knew  or  should 
have  known  the  destination  of  their 
sales"  [Floral  Trade  Council's  Public 
Case  Brief,  page  3,  August  11, 1995). 
The  FTC  contends  that  Colombian 
growers  often  purchase  flowers  from 
other  producers  for  export  to  the  United 
States,  and  that,  t)ecause  the 
merchandise  is  not  marked,  there 
continues  to  be  a  danger  that  companies 
with  dimiping  margins  will  route  their 
flowers  through  companies  with  no 
margins.  The  FTC  asks  that  the 
Department  reconsider  its  reUance  on 
the  "knowledge"  factor  in  determining 
whether  revocation  candidates  are  likely 
to  become  conduits  for  growers  subject 
to  the  order.  The  FTC  contends  that  the 
knowledge  test  is  impractical  and 
subject  to  manipulation,  and  suggests 
that,  as  a  precondition  for  revocation, 
Colombian  growers  requesting 
revocation  should  certify  that  they  will 
not  ship  flowers  grown  by  other 
Colombian  growers,  on  penalty  of 
reinstatement  in  the  order. 

Asocolflores  argues  that  there  is  no 
factual  basis  for  the  FTC  to  conclude 
that  companies  eligible  for  revocation 
would  serve  as  conduits  for  other 
producers.  Asocolflores  requests  that 
the  Department  take  the  same  position 
as  it  did  in  the  Fourth  Review,  and 
analyze  the  facts  on  record  in 
determining  whether  there  is  any  basis 
for  the  FTC's  speculation.  Asocolflores 
points  out  that  some  of  the  companies 
eUgibie  for  revocation  did  not  even 
purchase  flowers  from  other  producers. 
For  those  companies  that  did  purchase 
flowers  from  other  producers, 
AsocoIflores*contends  that  the 
purchases  were  occasional  and  that  the 
Dej)artment  previously  has  recognized 
that  such  Umited  sales  and  purchases  do 
not  constitute  evasion  of  the  order. 
Finally,  Asocolflores  contends  that  the 
FTC  has  provided  no  vahd  basis  for  the 
Department  to  reconsider  its 
longstanding  practice  requiring  the 
producer  to  know  or  have  reason  to 
know  that  its  sales  are  destined  for  the 
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United  States  before  they  are  reported  as 

U.S.  sales. 

Department's  Position:  Section 
353.25(a)(2)  of  our  regulations  states 
that  we  may  revoke  an  order  in  part  if 
we  conclude  that  (1)  a  producer  or 
reseller  has  not  sold  subject 
merchandise  at  less  than  fair  value  for 
a  period  of  at  least  three  consecutive 
years;  (2)  it  is  not  likely  that  the 
producer  or  reseller  will  sell  the  subject 
merchandise  at  less  than  fair  value  in 
the  future;  and  (31  the  producer  or 
reseller  agrees,  in  writing,  to  their 
immediate  reinstatement  in  the  order  if 
we  conclude,  under  19  CFR  353.22(f), 
that  they  have  sold  the  subject 
merchandise  below  FMV. 

For  these  final  results,  after 
recalculating  the  margins  for  Cultivos 
Miramonte,  Flores  Aurora,  the  Funza 
Group,  and  Industrial  Agricola,  we 
determine  that  these  firms  are  no  longer 
eligible  for  rev(x;ation  In  the  cases  of 
Cultivos  Miramonte,  Flores  Aurora,  and 
Industrial  Agricola.  there  has  not  been 
a  period  of  at  least  three  consecutive 
years  without  sales  at  less  than  fair 
value  In  the  case  of  the  Funza  Group, 
there  was  a  period  of  three  consecutive 
years  (1991-93)  in  which  the  finn  did 
not  sell  subject  merchandise  at  less  than 
fair  value  {i.e..  the  fourth,  fifth,  and 
sixth  periods  of  review).  However,  the 
Group  did  have  sales  at  less  than  fair 
value  in  the  last  period  reviewed  (i.e., 
the  seventh  period  of  review)  and, 
therefore,  the  Group  has  not 
demonstrated  that  it  is  not  likely  to  sell 
subject  merchandise  at  less  than  fair 
value  in  the  future.  Therefore,  we  are 
not  revoking  the  order  with  respect  to 
any  firms. 

Comment  2  The  FTC  argues  that  the 
Department  overstated  ESP  prices  by 
not  deducting  commissions  paid  to 
related  US  consignees.  The  FTC 
contends  that  where  commissions  paid 
to  related  U.S.  consignees  reflect  arm's- 
length  commissions  and  are  directly 
related  to  sales,  the  Department  should 
deduct  the  commissions  as  direct  selling 
e.xpenses  In  support  of  deducting  these 
commissions,  the  FTC  argues  the 
following:  (1)  the  language  of  section 
772(e)(lj  of  the  .\ct  requires  the 
Department  to  deduct  both  U.S. 
commissions  and  indirect  selling 
expenses  from  ESP,  whether  br  not  the 
US.  consignee  is  related  to  the  exporter; 

(2)  the  rationale  of  Timken  Co.  v.  United 
States.  630  F.  Supp.  1327  (CFT  1986) 
[Timken],  requires  the  Department  to 
deduct  related-party  commissions;  and 

(3)  even  under  the  assumption  that 
co.mmissions  need  not  always  be 
deducted  imder  section  772(e)(1), 
commissions  that  are  arm's  length  in 
nature  and  directly  related  to  the  sales 


must  be  deducted  from  ESP  as 
circumstance-of-sale  adjustments. 

In  its  rebuttal  brief.  Asocolflores  states 
that  the  FTC's  argiunents  ignore  the 
Department's  practice  in  this  case  and 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Cut  Roses  from 
Colombia,  60  FR  6980  (February  6, 
1995)  [Roses],  of  deducting  actual 
expenses  rather  than  intracompany 
transfers.  Asocolflores  contends  that  the 
court  cases  and  statutory  provisions 
dted  by  the  FTC  in  support  of 
deducting  commissions  paid  to  related 
parties  are  irrelevant  in  this  case 
because  the  Department  collapsed  the 
consignee  and  supplier  and  treated  the 
two  parties  as  a  single  entity  for 
purposes  of  determining  ESP. 
Asocolflores  states  that  when  a  suppUer 
pays  a  commission  to  a  consignee  which 
the  Department  has  collapsed  with  the 
supplier,  the  payment  is  merely  an 
intracompany  transfer  of  funds  and  not 
an  actual  expense.  Asocolflores 
contends  that,  by  deducting  only  the 
selling  and  operating  expenses  incurred 
by  the  U.S.  consignee,  USP  is  calculated 
on  the  basis  of  the  actual  sales  prices 
received  from  unrelated  parties  and  the 
actual  selling  expenses  incurred  by  all 
related  entities.  Asocolflores  argues  that, 
because  the  supplier  pays  the 
commission  to  the  importer  to  cover  the 
importer's  indirect  selling  expenses  and 
to  provide  a  profit,  deducting  the  related 
importer's  commission  from  USP 
(instead  of  deducting  the  importer's 
selling  expenses)  would  have  the  effect 
of  deducting  the  importer's  profit  from 
ESP.  Asocolflores  contends  that  this 
would  be  unlawful  according  to  the 
Timken  decision,  where  the  Court  of 
International  Trade  (CIT)  observed  that 
the  statute  does  not  call  for  the 
deduction  of  profits  in  ESP  calculations. 
Asocolflores  alleges  that  the  FTC  has 
attempted  to  confuse  the  issue  by 
requesting  that  commissions  be 
deducted  as  a  direct  selling  expense 
when  found  to  be  at  arm's  length. 
Further,  Asocolflores  contends  that 
whether  a  commission  is  at  arm's  length 
has  nothing  to  do  with  the  commission 
being  an  actual  expense  incurred  by  the 
exporter. 

Department's  Position:  We  disagree 
with  the  FTC.  For  the  final  results,  we 
have  continued  to  treat  commissions 
paid  to  related  consignees  as 
intracompany  transfers. 

Section  772(c)  of  the  Act  defines  ESP 
as  the  "the  price  at  which  the 
merchandise  is  sold  or  agreed  to  be  sold 
in  the  United  States,  before  or  after  the 
time  of  importation,  by  or  for  the 
account  of  the  exporter  *  *  *." 
(emphasis  added).  The  statute  defines 
"exporter"  to  include  the  producer  and 


the  related  U.S.  consignee  (section 
771(13)  of  the  Act).  We  make 
appropriate  deductions  to  the  price  at 
which  the  merchandise  is  sold  in  the 
United  States  to  the  first  unrelated  party 
to  determine  "the  net  amount  returned 
to  the  exporter."  S.  Rep.  No.  16,  67th 
Cong..  1st  Sess.  at  12  (1921).  Thus,  we 
deduct  the  U.S.  indirect  selling 
expenses  incurred  by  the  related 
consignee  as  these  are  payments  to 
unrelated  third  parties  that  affect  the 
exporter's  net  return.  However, 
payments  from  a  producer  to  its  related 
U.S.  consignee  at  issue  are 
intracompany  transfers  that  compensate 
the  related  consignee  for  selling 
expenses  incurred  by  the  consignee  in 
the  United  States.  Because  these  selling 
expenses  are  already  deducted  under 
our  current  methodology,  the  deduction 
of  the  intracompany  "commission  " 
would  result  in  double-coimting.  See, 
e.g.,  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  From 
the  United  Kingdom:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  44009,  44010  (Aug.  24, 
1995).  Thus,  we  make  no  deductions  for 
these  payments  pursuant  to  section 
772(e)(1). 

In  addition,  we  disagree  with  the  FTC 
that  the  rationale  of  Timken  requires  us 
to  deduct  related-party  commissions. 
The  Timken  court  held  that  the 
statutory  deduction  for  commissions  did 
not  require  us  to  also  deduct  the  profit 
earned  by  a  U.S.  subsidiary.  See  Timken 
V.  United  Stages.  630  F.  Supp.  1327, 
1342  (CIT  1986).  The  Timken  court  did 
not  state  that  we  were  required  to 
deduct  related-party  commissions. 
Further,  as  stated  in  Roses,  the 
difference  between  a  "commission" 
paid  to  a  related  U.S.  consignee  and  the 
related  consignee's  selling  and  operating 
expenses  is  equal  to  the  related  U.S. 
consignee's  profit.  As  there  is  no 
statutory  provision  providing  for  the 
deduction  of  profits  in  ESP  situations, 
we  have  made  no  deductions  for  these 
amounts.  See  Roses  at  6993. 

Finally,  we  disagree  with  the  FTC  that 
these  intracompany  transfers  should  be 
deducted  as  a  circumstance-of-sale 
adjustment.  As  noted  above,  we  already 
deduct  that  portion  of  the  transfer  price 
that  represents  selling  expenses  paid  by 
the  related  U.S.  consignee.  The 
remaining  portion — profit — does  not 
qualify  as  a  circumstance-of-sale 
adjustment. 

Comment  3:  The  FTC  asserts  that 
failing  verification  is  a  basis  for  first-tier 
BLA  and  argues  that  the  Department  was 
too  lenient  by  applying  second-tier  BIA 
to  firms  that  failed  verification  The  FTC 
points  out  that  Flores  de  la  Vereda 
presented  a  revised  questionnaire 
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response  during  verification  that 
contained  substantial  changes  to  the 
data  It  had  submitted  originall\\  The 
FTC  also  notes  that  the  Department 
found  vanous  errors  m  its  venfications 
of  Flores  de  la  Vereda  and  Floralex. 

Flores  de  la  Vereda  and  Fioralex. 
Colombian  flower  producers  and 
respondents  in  this  case,  contend  that, 
when  determining  which  tier  of  BIA  to 
apply,  the  Etepartment  s  practice  is  to 
take  into  consideration  whether  a 
respondent  willfully  refuses  to 
participate  in  an  administrative  review, 
or  whether  u  attempts  to  cooperate  but 
is  unable  to  comply  with  ever\  request 
during  verification.  They  argue  that 
discrepancies  in  the  verification  of 
Floralex  do  aot  suggest  that  the 
company  tried  to  obstruct  the 
verification  or  that  it  was  uncooperative. 
Thes."  respondents  also  point  out  that 
cases  to  which  the  FTC  refers  do  not 
support  its  assertion;  therefore,  they 
contend,  the  FTC's  argument  that 
Floralex  should  be  assigned  first-tier 
BIA  is  wrong. 

Department's  Position:  We  agree  with 
the  respondents  The  Department  took 
into  consideration  ail  deficiencies  found 
at  verification  for  Flores  de  la  Vereda 
and  Floralex.  However,  the  fact  that  the 
questionnaire  response  was  revised  for 
one  company  and  various  errors  were 
found  for  both  companies  does  not  give 
sufficient  reason,  in  this  instance,  to 
assign  first-tier  BIA.  In  determining 
what  to  apply  as  BIA,  our  Fegulations 
provide  that  we  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information  or  in  some  way 
impedes  the  proceedings.  See  19  CFR 
353.37(b).  First-tier  BIA  is  apphed  when 
a  company  refuses  to  provide 
information  requested,  or  significantly 
impedes  the  Department's  proceedings. 
See,  e.g.,  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  France,  60  FR  10900, 
10907  (February  28,  1995).  In  past 
administrative  reviews,  it  has  been  the 
Department's  practice  to  apply  second- 
tier  BIA  when  a  company  has 
substantially  cooperated  with  the 
Department's  request  for  information.  In 
this  case,  even  though  Flores  de  la 
Vereda  and  Floralex  failed  certain 
aspects  of  verification,  the  companies 
substantially  cooperated  with  ail  of  our 
requests  for  information.  Therefore,  we 
have  apphed  second-tier  BIA  to  these 
companies. 

Comment  4:  The  FTC  argues  that  the 
Department  should  calculate  and  deduct 
inventory  carrying  cost  (ICC)  from  ESP 
for  those  respondents  that  did  not 
provide  such  a  calculation  in  their . 
responses.  In  support  of  this  argument, 
the  FTC  refers  to  floses,  in  which  the 


Department  calculated  an  estimated  ICC 
for  respondents  selling  through  related 
parties  who  did  not  report  ICC.  Based 
on  this  precedent,  the  FTC  contends 
that  the  Department  must  calculate  ICC 
for  fresh  cut  flowers  because  they  have 
a  longer  Ufe  span  than  roses. 

Asocolflores  states  that  the 
Department  has  never  deducted  ICC 
from  ESP  in  this  case,  and  contends  that 
it  would  be  inappropriate  to  do  so  now. 
Furthermore,  Aisocolflores  contends  that 
ICC  "generally"  is  included  in  the 
reported  iinputed  credit  exp>enses 
because  this  amount  is  calculated  from 
the  date  of  shipment  from  Colombia  to 
the  date  of  receipt  of  payment. 
Asocolflores  states  that,  to  the  extent 
ICC  are  not  included  in  the  imputed 
credit  expenses,  they  are  insignificant 
and  would  not  affect  margin 
calculations.  Asocolflores  also  cites 
Micron  Technology,  Inc.  v.  United 
States,  SUp  Op.  95-107  at  16-17  (QT 
June  12, 1995),  argxiing  that,  because  the 
Department  did  not  request  that 
companies  provide  the  inventory 
carrying  period,  it  cannot  apply  an 
adverse  assumption  to  fill  in  the 
information  needed  to  calculate  this 
expense. 

Department's  Position:  We  disagree 
with  the  FTC.  For  the  final  results,  we 
have  not  calculated  an  ICC  for  ESP 
sales. 

The  Act  does  not  contain  a  specific 
provision  for  deducting  ICC  from  USP. 
Rather,  we  deduct  ICC  pursuant  to 
section  772(e)(2)  of  the  statute,  which 
requires  us  to  deduct  from  ESP 
"expenses  generally  inciured  by  or  for 
the  account  of  the  exporter  in  the 
United  States  in  selling  identical  or 
substantially  identical  merchandise." 
The  CAFC  recently  upheld  our  decision 
to  deduct  ICC  pursuant  to  this  provision 
of  the  statute.  See  Torrington  Co.  v. 
United  States,  44  F.3d  1572,  1580  (Fed. 
Cir.  1995). 

Because  ICC  are  not  found  in  the 
books  of  the  respondents,  we  must  look 
at  what  the  financing  cost  would  have 
been.  Our  practice  in  calculating  ICC  for 
ESP  sales  is  to  calculate  the  cost  in  two 
segments:  (1)  for  the  period  diuing 
which  the  merchandise  is  held  by  the 
foreign  manufacturer;  and  (2)  for  the 
period  during  which  the  merchandise  is 
in  transit  or  held  by  the  U.S.  affiliate.  If 
we  were  to  calculate  and  deduct  ICC  on 
ESP  sales  in  this  case,  the  methodology 
would  need  to  be  sUghtly  different 
because  there  are  two  types  of  ESP 
transactions. 

The  first  type  of  ESP  transaction  is 
where  the  foreign  manufacturer  sells  the 
flowers  through  a  related  U.S. 
consignee.  The  second  type  is  where  the 
foreign  manufacturer  sells  the  flowers 


through  an  um^lated  consignee.  In  the 
latter  situation,  we  would  not  calculate 
and  deduct  ICC  because:  (1)  Flowers  are 
shipped  immediately  upon  production; 
and  (2)  our  imputed  credit  expense 
calculation  accounts  for  financing  costs 
associated  with  the  period  during  which 
the  merchandise  is  in  transit  and  held 
by  the  unrelated  U.S.  consignee  [i.e., 
imputed  credit  covers  the  financing 
costs  from  the  time  the  merchandise  is 
shipped  to  the  United  States  until  the 
producer  receives  payment  for  the 
merchandise).  Where  the  foreign 
manufacturer  sells  the  flowers  through  a 
related  U.S.  consignee,  our  imputed 
credit  expense  calculations  do  not  cover 
the  period  during  which  the 
merchandise  is  in  transit  and  held  by 
the  U.S.  consignee.  On  these 
transactions  our  calculation  of  imputed 
credit  covers  the  financing  costs  for  the 
period  between  shipment  from  the  U.S. 
consignee  to  the  first  unrelated  party 
and  receipt  of  payment.  Thus,  in  order 
to  capture  all  the  financing  costs  on  ESP 
transactions  where  the  foreign 
manufacturer  sells  the  flowers  through  a 
related  U.S.  consignee,  it  may  be 
appropriate  to  calculate  ICC  for  the 
period  during  which  the  flowers  are  in 
transit  and  held  bv  the  U.S.  consignee. 

For  purposes  of^calculating  USP  and 
FMV,  section  777A  of  the  Act  allows  the 
Dep>artment  to  disregard  "adjustments 
wtdch  are  insignificant  in  relation  to  the 
price  or  value  of  the  merchandise."  For 
calculating  FMV,  our  regulations  define 
"insignificant"  as  having  either  an  ad 
valorem  effect  of  less  than  0.33  percent 
of  FMV  for  individual  adjustments,  or 
1.0  percent  of  FMV  for  any  group  of 
adjustments.  See  19  CFR  353.59(a) 
(1994).  The  regulations  do  not  define 
"insignificant"  for  adjustments 
involving  USP.  Regarding  section  777A, 
the  err  has  held  that  "the  statute 
provides  not  only  that  Commerce  is  the 
appropriate  authority  to  determine 
whether  an  adjustment  is  insignificant, 
but  also  that  it  is  Commerce  that  has  the 
discretion  to  determine  whether  or  not 
to  disregard  an  insignificant 
adjustment."  SKF  USA  Inc.  v.  United 
States,  876  F.  Supp.  275.  281  (OT 
1995). 

For  the  preliminary  results,  we  did 
not  calculate  an  ICC  for  any  respondent. 
Furthermore,  we  did  not  request  the  ICC 
information  in  our  questionnaires.  An 
estimate  of  respondents'  inventory 
periods  is  available  in  the  pubUc  report 
used  in  the  Roses  investigation. 
However,  respondents  claim  that  this 
public  report  overstates  the  inventory 
period  for  the  subject  merchandise  in 
this  case.  Therefore,  we  could  obtain 
accurate  ICC  information  only  by 
sending  out  supplemental 
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questionnaires  to  each  individual 
company- 
Based  on  the  respondents'  claiQ  that 
any  ICC  adjustment  would  be 
insignificant,  we  ran  tests  to  determine 
the  relative  importance  of  the  ICC 
adjustment  in  this  case  See 
Memorandum  from  Holly  A.  Kuga  to  Joe 
A  Spetrini  (November  8.  1995).  For  the 
Agrodex  Group  and  the  Claveles 
Colombianos  Group,  we  calculated  a 
per-unit  ICC,  based  on  the  number  of 
days  m  inventory  information  in  the 
public  report  used  in  Roses,  and  added 
this  amount  to  each  group's  related 
importer's  indu^ct  selling  expenses  and 
deducted  the  sum  from  USP.  These 
companies  are  two  of  the  largest  firms 
under  review  in  total  sales  of  subject 
flowers  to  the  United  States.  In  addition, 
the  ma|ority  of  theu  sales  were  made 
through  a  related  U.S.  consignee.  The 
effect  of  the  ICC  adjustment  on  the 
companies'  weighted -average  margins 
during  the  5th,  6th,  and  7th  reviews 
ranged  from  an  increase  of  0.00  percent 
to  0. 1 1  percent  As  a  resuh  of  these 
tests,  we  conclude  that  the  ICC 
adjustment  is  insignificant.  Further,  we 
conclude  that  use  of  this  insignificant 
adjustment  would  be  inappropriate  in 
these  reviews,  given  the  burdens  of 
obtaining  the  necessary  information  to 
make  an  accurate  ICC  calculation  at  this 
stage  of  the  reviews. 

Comment  5  The  FTC  argues  that  the 
Department  should  presume  that 
respondents  who  withdrew  their 
requests  for  revocation  prior  to 
verification  would  have  failed 
verification.  This  action,  the  FTC 
contends,  is  a  transparent  attempt  to 
avoid  scrutiny  by  the  Department. 
Therefore,  in  the  FTC's  view,  the 
Department  must  assimie  that  an  audit 
of  these  firms'  data  would  expose  the 
inaccuracy  of  their  responses.  Therefore, 
the  FTC  asserts,  the  Department  must 
assign  a  margin  based  on  a  first-tier  BIA 
rate  to  sales  by  these  firms. 

Asocolflores  counters  the  FTC's 
argument  by  claiming  that  there  is  no 
legal  or  factual  basis  for  applving  BIA  to 
companies  that  withdraw  requests  for 
revocation.  Asocolflores  maintains  that 
there  were  several  reasons  why 
respondents  withdrew  their  requests  for 
revocation  certain  companies 
determined  that  they  were  no  longer 
ehgible  for  revocation  after  reviewing 
their  responses;  other  companies  could 
not  afford  the  expense  of  undergoing 
verification;  others  were  deterred  by  the 
uncertainty  created  when  the 
Department  issued  questionnaires 
indicating  it  might  use  third-country 
profits  in  its  margin  analysis. 
••Ksocolflores  argues  that  BIA  can  be 
used  only  when  a  company  refuses  or 
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otherwise  fails  to  provide  information 
requested  by  the  Department,  or  fails 
verification. 

Department's  Position:  We  disagree 
with  FTC.  A  company  will  request 
revocation  when  it  believes  it  will 
satisfy  the  requirements  set  forth  in  19 
CFR  353.25(a)(2).  Conversely,  a 
withdrawal  of  a  request  for  revocation 
merely  indicates  that  a  company  no 
longer  believes  the  regulatory 
requirements  will  be  satisfied.  Because 
there  is  no  record  evidence  indicating 
that  companies  that  withdrew  their 
request  for  revocation  would  have  failed 
verification,  we  have  no  basis  to  assign 
these  companies  rates  based  on  BIA. 

Comment  6:  The  FTC  contends  that 
the  Department  should  not  assign  the 
"all  others"  rate  to  companies  that 
could  not  be  located  by  the  Department 
and  that  have  been  assigned  higher 
company-specific  margins  in  previous 
reviews. 

Asocolflores  agrees  that  companies 
with  pre-existing  rates  should  continue 
to  receive  those  rates,  whether  they  are 
lower  or  higher  than  the  "all  others" 
rate. 

Department's  Position:  Pursuant  to 
section  751(a)  of  the  Act.  the 
Department  conducts  administrative 
reviews  of  particular  companies  "if  a 
request  for  such  a  review  has  been 
received."  If  no  request  for  review  is 
received  for  a  company,  the  Department 
"will  instruct  the  Customs  Service  to 
assess  antidumping  duties  *   *   *  at 
rates  equal  to  the  cash  deposit  of.  or 
bond  for,  estimated  antidumping  duties. 
*   *   *"  19  CFR  353.22(e)  (1994).  In 
other  words,  "in  cases  where  a  company 
makes  cash  deposits  on  entries  of 
merchandise  subject  to  antidumping 
duties,  and  no  administrative  review  of 
those  entries  is  requested,  the  cash 
deposit  rate  automatically  becomes  that 
company's  assessment  rate  for  those 
entries."  Federal-Mogul  Corp.  v.  United 
States.  822  F.  Supp.  782.  787-68  (CTT 
1993).  In  this  case,  an  administrative 
review  was  requested  for  the 
unlocatable  finns  in  question.  However, 
because  we  were  unable  to  review  these 
firms,  the  results  are  the  same  as  if  no 
review  had  been  requested  for  these 
firms.  Therefore,  for  the  final  results, 
unlocatable  companies  with  pre-existing 
rates  will  be  assessed  at  those  rates.  The 
cash  deposit  rates  for  these  companies 
will  remain  the  same. 

Comment  7:  The  FTC  argues  that, 
because  the  Department  did  not  collect 
current  third-country  price  data,  its 
decision  to  reject  third-coimtry  sales  as 
the  basis  for  FMV  is  flawed.  The  FTC 
claims  that  the  Department  based  its 
decision  in  these  reviews  on  data 
collected  in  a  past  review,  and  that  the 


records  in  these  reviews  suggest  that  the 
facts  and  circumstances  of  third-country 
sales  have  changed.  The  FTC  contends 
that,  because  the  Department  neither 
collected  nor  analyzed  third-country 
sales  prices,  its  conclusions  are 
unsubstantiated. 

The  FTC  claims  that  the  analysis  in 
the  Department's  notice  of  preliminary 
results  is  flawed.  The  FTC  claims  that 
the  Department's  position  that  the 
market  patterns  in  third-country  and 
U.S.  markets  are  different  is  not 
supported  by  evidence  on  the  record. 
Also,  the  FTC  argues  that  the 
Department's  focus  on  differences  in 
holidays  is  misplaced  in  that  a 
comparison  of  U.S.  prices  during  a 
major  hohday  period  to  prices  in  a  third 
country  would  be  to  respondents' 
advantage,  because  prices  in  the  United 
States  during  peak  flower-giving 
hohdays  are  relatively  greater  than 
diuing  non-peak  periods,  which  is  when 
the  FTC  contends  dumping  is  occurring. 
Therefore,  the  FTC  concludes  that,  in 
comparing  third-country  markets  to  the 
U.S.  market,  the  only  relevant  inquiry  is 
whether  there  are  foreign  holidays 
where  price  levels  peak  in  foreign 
markets  at  a  time  when  there  is  no 
comparable  U.S.  holiday.  The  FTC 
states  that,  without  the  relevant 
transaction  data  on  the  record,  there  is 
no  basis  on  which  to  test  this  concern. 
The  FTC  also  contends  that,  in  any  case, 
U.S.  hoUdays  and  third-country 
hohdays  mostly  do  coincide,  and  it  cites 
a  list  of  hohdays  it  attached  to  its 
February  18,  1994  submission  in 
support  of  this  contention. 

With  respect  to  the  Department's 
preliminary  decision  that  there  are 
differences  in  market  patterns,  the  FTC 
argues  that  flower  producers  in  third 
countries  do  not  face  the  same 
competitive  pricing  pressure  that  flower 
producers  in  the  United  States  do,  and 
the  differences  in  price  volatihty  can  be 
attributed  in  no  small  part  to  the  pricing 
practices  of  Colombian  flower 
producers,  which,  according  to  the  FTC. 
control  roughly  two-thirds  of  the  U.S. 
market.  The  FTC  also  argues  that  the 
notion  that  US  customers  only 
purchase  flowers  during  special 
occasions  is  belied  by  import  statistics 
generated  by  the  Department,  and  that 
U.S.  customers  buy  flowers  throughout 
thevear.  not  just  on  special  occasions. 
Tne  FTC  objects  to  the  Department's 
consideration  of  price  correlation  on  the 
grounds  that  rejecting  third-country 
sales  because  they  do  not  follow  the 
same  patterns  as  in  the  U.S.  market 
undermines  the  purpose  of  the 
antidumping  law.  The  FTC  contends 
that  in  any  case  where  dumping  exists, 
there  will  be  a  negative  correlation  in 
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prices  between  the  U.S.  and  the  foreign 
markets  The  FTC  concludes  by  stating 
that  the  Department's  resort  to  CV  does 
not  comport  with  its  consideration  of 
the  lack  of  price  correlation  because  no 
correlation  between  constructed  value 
and  the  U.S.  market  will  necessarily 
exist. 

Asocolflores  argues  that  the 
circumstances  in  third -country  markets 
have  not  changed  to  such  a  degree  to 
warrant  reversing  pnor  practice  in  this 
case,  and  that,  although  the  Department 
did  not  collect  sales  data,  the 
Department  did  collect  other  data  which 
it  used  in  reaching  its  conclusions. 
Specifically.  Asocolflores  states  that  the 
FTC  itself  has  provided  pricing 
information  demonstrating  that  prices  in 
the  United  States  and  third  countries 
lacked  correlation,  peaked  at  different 
times,  and  were  more  stable  in  third 
countries  during  the  PORs. 

Asocolflores  claims  that  the  FTC  has 
provided  no  new  legal  analysis  or 
factual  information  beyond  what  has 
previously  been  submitted  and  rejected 
by  both  the  Department  and  the  CIT. 
Asocolflores  also  takes  issue  with  the 
FTC's  argument  that  the  Department's 
focus  on  U.S.  holidays  is  misplaced. 
.Asocolflores  argues  that  the  Department 
properly  focused  not  just  on  U.S. 
holidays  or  just  foreign  holidays,  but 
rather  on  the  differences  in  U.S.  and 
foreign  flower-giving  holidays  and  the 
consequent  distortion  that  may  result 
when  a  peak  period  in  one  market  is 
compared  to  a  non-peak  period  in  a 
different  market.  Asocolflores  further 
contends  that  the  FTC's  hst  of  holidays 
is  meaningless,  because  the  FTC  has  not 
limited  its  list  to  flower-giving  holidays; 
rather  it  has  Usted  all  holidays  in  both 
markets. 

Asocolflores  claims  that,  while  the 
FTC  urges  the  Department  not  to  focus 
exclusively  on  pricing  trends  or  market 
patterns,  it  is  precisely  these  factors 
which  compelled  the  Department  to 
reject  third-country  sales  as  a  basis  of 
FMV  in  the  previous  reviews. 
Asocolflores  contends  that,  in  light  of 
the  above  arguments,  there  is  not  a  basis 
for  reversing  an  established  case 
precedent  upheld  by  the  CIT. 

Department's  Position:  For  purposes 
of  these  final  results,  we  have  continued 
to  base  FJvTV  on  constructed  value 
because  we  remain  convinced  that 
third-countr}'  sales  would  be  an 
inappropriate  basis  for  FMV. 

Section  773(a)[2]  of  the  Act  allows  the 
Department  to  base  FMV  on  constructed 
value  where  FMV  "caimot  be 
determined"  using  home  market  or 
third-country  sales.  Where,  as  here, 
home  market  sales  are  inadequate  to 
serve  as  a  basis  for  foreign  market  value, 


section  353.48(b)  of  our  regulations 
states  a  preference  for  use  of  third- 
country  sales  o\er  constructed  value  "if 
adequate  information  is  available  and 
can  be  venfied.  ' 

We  have  used  constructed  value  for 
Colombian  flowers  since  the  second 
administrative  review  of  this 
proceeding  We  did  this  for  three 
reasons.  First,  we  determined  that  prices 
in  third-country^  markets  were 
negatively  correlated  to  prices  in  the 
United  States.  We  determined  that  this 
negative  correlation  was  caused  by  a 
variety  of  factors,  including  the  greater  ' 
volatility  and  sporadic  nature  of  the 
U.S.  market,  differing  peak  price  periods 
(holidays),  and  Colombian  producers' 
relative  lack  of  access  to  European 
markets.  Second,  because  of  the  relative 
lack  of  access  to  European  markets, 
Colombian  producers  generally  sold  to 
Europe  only  during  peak  months.  Third, 
because  the  merchandise  in  question  is 
highly  perishable,  most  producers  were 
found  to  plan  the  vast  majority  of  their 
production  for  sale  to  the  U.S.  market, 
and  generally  sold  excess  production  to 
markets  that  they  may  not  have  planned 
to  sell  in.  This  created  a  "chance 
element"  that  could  cause  price 
differences  that  were  imrelated  to 
dumping.  See  Certain  Fresh  Cut  Flowers 
From  Colombia;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  55  FR  20491,  20492  (May  17, 
1990)  {Second  Review).  This  decision 
was  subsequently  upheld  by  the  CIT. 
See  Floral  Tmde  Council  v.  United 
States,  775  F.  Supp.  1492. 1495-98  (OT 
1991). 

We  disagree  with  the  FTC's  argument 
that  we  caiuiot  decide  this  matter  based 
on  the  existing  record.  We  also  disagree 
with  petitioners  that  we  were  required 
to  collect  actual  third-country  sales  data 
prior  to  our  decision  to  reject  third- 
country  prices.  While  we  did  not  collect 
third-country  sales  data  from 
respondents,  we  did  collect  information 
about  third-country  markets.  We 
received  narrative  responses  to 
questions  regarding  third-country  * 
markets,  ranging  from  general  questions 
about  market  conditions  to  questions 
about  specific  companies'  practices, 
experiences,  and  average  profit  levels. 
We  also  received  price  data  for  standard 
carnations  for  1991  from  the  FTC  for  the 
United  States  and  for  the  Aalsmeer 
market  in  Europe.  The  record  shows  no 
change  in  the  differences  in  market 
volaUhties,  no  change  in  the  differences 
in  holidays,  and  no  change  in  the 
differences  in  end-use  of  the 
merchandise.  Based  on  the  information 
we  collected  for  these  PORs,  we 
determine  that  the  differences  in 
prevailing  market  conditions  between 


European  markets,  which  comprise  the 
primary  third-country  markets,  and  the 
United  States  in  these  PORs  are  still  too 
great  to  justify  use  of  third -coimtry 
prices. 

We  find  that  there  is  still  great  price 
volatility  in  the  United  States  which 
does  not  exist  in  third-countrv  markets. 
We  find  that  significant  differences  in 
the  demand  patterns  between  the 
markets  continue  to  exist,  which  are 
explained  largely  by  the  differences  in 
hoUdays  and  end-uses  of  subject 
merchandise. 

We  find  that  the  differences  in 
volatility  between  third-country  markets 
and  the  United  States  are  largely 
attributable  to  differences  in  demand 
patterns.  We  have  observed  that  demand 
and  prices  in  the  United  States  fluctuate 
much  more  widely  than  in  European 
markets,  and  that  demand  and  prices 
correlate  strongly  in  the  United  States. 
That  is,  prices  and  demand  are  both 
high  at  the  same  time  and  are  both  low 
at  the  same  time.  This  indicates  that,  in 
the  United  States,  supply  moves  to  meet 
demand,  rather  than  the  other  way 
around.  In  a  demand-driven  market,  the 
quantities  suppfied  move  to  meet 
demand,  which  explains  why  prices  and 
quantities  are  both  high  at  certain  times 
and  why  both  are  low  at  other  times.  By 
contrast,  in  a  supply-  driven  market, 
lower  prices  would  lead  to  greater 
quantities  purchased  by  consumers,  and 
higher  prices  would  cause  fewer 
products  purchased.  There  is  no 
evidence  of  low  prices  coinciding  with 
high  demand  or  high  sales  quantities,  or 
vice  versa.  Therefore,  we  infer  that  the 
United  States  is  largely  a  demand- 
driven  market.  We  conclude  that 
demand  exerts  a  considerably  stronger 
influence  on  prices  in  the  U.S.  market 
than  in  Europe. 

With  regard  to  holidays,  we  observe 
that  differences  in  holidays  are  not  in 
and  of  themselves  a  reason  for  rejecting 
third-country  sales,  but  are  a  significant 
factor  in  explaining  why  there  is  no 
apparent  correlation  between  prices  in 
third-country  markets  and  the  United 
States.  Further,  we  are  not  convinced  by 
the  FTC's  claims  that  flower-buying 
hohdays  in  third-coimtry  markets  and 
the  United  States  largely  coincide.  For 
example,  the  FTC  argues  that  All  Souls' 
Day,  a  European  flower-buying  holiday, 
coincides  with  Halloween.  This  is  true, 
but  because  Halloween  is  not  a  holiday 
for  which  people  in  the  United  States 
typically  purchase  flowers,  observing 
that  the  two  holidays  coincide  does  not 
demonstrate  that  third-country  and  U.S. 
flower-buying  holidays  coincide. 

The  FTC  is  correct  that  flowers  are 
bought  throughout  the  year  in  the 
United  States  and  not  just  on  special 
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occasions.  We  do  not  conclude 
otherwise.  The  fact  remains,  however, 
that  there  are  certain  flower-buying 
hohdays,  such  as  Valentine's  Day  and 
Mother  s  Day.  for  which  demand  for 
subject  merchandise  increases 
markedly.  In  contrast,  third-country 
market  customers  more  often  buy 
flowers  for  everyday  use,  such  as 
decoration.  See.  e.g.,  Cienfuegos  Group 
section  A  response  (May  16,  1994), 
Flores  de  la  Sabana  S.A.  supplemental 
response  (April  15,  1994),  Flores  Tiba 
S.A.  section  A  response  (May  16, 1994), 
and  HOSA  Group  section  A  response 
(May  16,  1994)  This  was  true  when  we 
originally  decided  that  third-country 
prices  were  an  inappropriate  basis  for 
FMV  and  was  a  factor  we  cited  in  that 
review  in  our  decision.  See  Second 
Review  Sit  20492.  From  this,  we 
conclude  that,  for  the  most  part,  the 
end-use  of  subject  merchandise 
significantly  differs  between  the  United 
States  and  third-country  markets. 

The  FTC,  in  its  February  18,  1994 
submission,  provided  third-country 
market  price  data  which,  according  to 
the  FTC.  demonstrated  that  the 
correlation  between  prices  in  third- 
country  markets  and  the  United  States 
was  sufficiently  strong  to  justify 
reversing  our  decision  We  examined 
the  price  data  submitted  by  the  FTC 
covering  1991  and  found  that  third- 
country  and  U.S.  prices  moved  in 
opposite  directions  in  approximately 
half  of  the  months  of  the  year.  This 
indicates  that  there  is  neither  a  strong 
positive  nor  negative  correlation 
between  prices  in  the  United  States  and  . 
third-country  markets.  Otn-  analysis  of 
correlation  is  inconclusive  and, 
therefore,  we  turned  to  other  factors  in 
our  analysis,  which  are  described  above. 

Finally,  we  disagree  with  the  FTC's 
statement  that  there  will  be  negative 
price  correlations  wherever  dumping 
occurs  Dumping  can  exist  in  any 
situation  regardless  of  price  correlation. 
For  example,  USF  and  FMV  could  move 
together,  j  e  ,  be  perfectly  correlated, 
and  there  would  still  be  dumping  as 
long  as  FMV  was  consistently  greater 
than  USP. 

While  we  do  find  that,  since  our 
determination  in  the  Second  Review, 
Colombian  producers  have  gained 
greater  access  to  third-country  markets 
and  our  analysis  of  the  correlation 
between  U.S.  and  third-country  prices 
during  the  PORs  was  inconclusive,  none 
of  the  other  factors  that  affected  our 
decision,  including  those  that  explain 
the  lack  of  an  apparent  correlation  of 
prices,  has  changed  significantly  enough 
to  warrant  our  abandoning  CV  as  the 
basis  for  FMV. 


UMI 


Comment  8:  The  FTC  argues  that,  if 
the  Department  chooses  not  to  use  third- 
country  sales  as  the  basis  of  FMV,  it 
should  use  actual  third-country  profits 
and  general  expenses  in  calculating  CV 
The  FTC  contends  that  CV  is  intended 
as  a  substitute  for  a  price-based  FMV. 
and  the  profit  and  general  expenses 
used  in  calculating  CV  should  be  equal 
to  the  profit  and  general  expenses  on 
those  prices  that  are  the  basis  for  FMV. 
The  FTC  observes  that  the  Department 
collected  and  verified  third-country 
profit  data,  and  that  using  the  statutory 
minimum  does  not  reflect  the  price 
discrimination  that  exists  between 
markets.  The  FTC  argues  that  the 
requirements  for  using  profit  on  third- 
country  sales  are  met  in  this  case,  dting 
Aramid  Fiber  Formed  of  Poly-Phenylene 
Terepbthaliamide  from  the  Netherlands, 
59  FT?  23684,  23686  (1994),  as  an 
example  of  a  case  in  which  the 
Department  calculated  profits  on  the 
basis  of  third-coimtry  sales. 

Asocolflores  argues  that  using  third- 
coimtry  profit  and  general  expenses  for 
the  purposes  of  CV  would  effectively 
create  a  subrogate  for  third-country 
sales.  Asocolflores  contends  that  ihe 
Department  has  recognized  this 
principle  and  rejected  the  same 
argument  in  Roses  at  6994,  stating  that, 
"where  there  was  a  viable,  but 
dissimilar  third-country  market,  [the 
Department)  used  U.S.  surrogates  and 
the  statutory  eight  percent  profit 
because  (it  has]  determined  that  third- 
country  markets  do  not  provide  an 
appropriate  basis  for  foreign  market 
value." 

Asocolflores  argues  that  many  of  the 
same  objections  to  the  use  of  third- 
coimtry  sales  apply  to  the  use  of  third- 
country  profit.  For  example, 
Asocolflores  notes,  because  prices  in  the 
U.S.  and  third-country  markets  are 
incomparable  due  to  timing  and 
volatility  differences,  the  profit  margins 
will  not  be  comparable.  Asocolflores 
also  notes  that,  because  sales  in  third- 
country  markets  are  not  made  in  all 
months,  peak  periods  are  not  balanced 
by  off-peak  periods.  Moreover, 
Asocolflores  contends,  using  third- 
coimtry  profits  in  an  annual  CV  is 
further  distortive  because  it  is  being 
used  as  a  comparison  to  monthly- 
averaged  USPs.  Asocolflores  argues  that 
the  FMV  that  the  FTC  would  have  the 
Deparment  create  is  not  representative 
of  prices  in  any  market  because  it  would 
combine  a  general  cost  of  production 
with  U.S.  selling  expenses,  U.S. 
imputed  credit  expenses,  third-country 
general  expenses,  and  third-country 
profits. 

Finally,  Asocolflores  concludes  that 
using  third-cotmtry  profits  would 


violate  established  case  precedent. 
Respondents  assert  that  they  have  relied 
upon  this  methodology  and  the 
Department  caimot  now  change  its 
methodologies  without  compelling 
reasons,  citing  Shikoku  Chemicals  Corp. 
v.  United  States.  795  F.  Supp.  417,  421 
(Crr  1992). 

Department's  Position:  We  disagree 
with  petitioner.  Section  773(e)(1)  of  the 
Act  states  that  CV  shall  include  "an 
amount  for  general  expenses  and  profit 
equal  to  that  usually  reflected  in  sales 
of  merchandise  of  the  same  general  class 
or  kind  as  the  merchandise  under 
consideration  which  are  made  by 
producers  in  the  country  of  exportation, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade  .  .  ." 
Section  353.50(a)  of  our  regulations 
elaborates  on  this  requirement  by  noting 
that  CV  will  include  general  expenses 
and  profit  '"usually  reflected  in  sales  of 
merchandise  by  producers  in  the  home 
market  country  •   *   *" 

In  this  case,  we  are  not  using  home 
market  prices  for  FMV  because  home 
market  flower  sales  are  either  not  viable 
or  outside  the  ordinary  course  of  trade. 
See,  e.g..  Second  Review  at  20492.  We 
are  not  using  third-country  prices  for 
FMV  because,  as  discussed  in  our 
response  to  Comment  7,  an  unusual  fact 
pattern  applies  in  this  case  which 
would  cause  comparisons  to  third- 
country  prices  to  be  distortive. 

Because  we  rejected  the  prices  of  the 
home  market  and  third  countries  for 
purposes  of  FMV.  we  find  it  necessary 
to  reject  the  general  expenses  and 
profits  associated  with  these  sales.  Just 
as  home  market  and  third -country 
prices  will  not  provide  an  accurate 
measurement  of  dumping  in  this  case, 
the  general  expenses  and  profit 
associated  with  these  sales  are  not  of  the 
amount  "usually  reflected  in  sales  of 
merchandise  of  the  same  general  class 
or  kind  as  the  merchandise  under 
consideration."  Thus,  we  decline  to  use 
these  amounts  for  purposes  of  CV. 

We  disagree  witn  the  FTC  that  our 
position  in  Aramid  Fiber  compels  us  to 
use  third-country  selling  expenses  and 
profit  in  this  case.  Aramid  Fiber  used 
viable  third-country  markets  as  a  basis 
for  FMV.  See  Aramid  Fiber  at  23685. 
Here,  we  are  unable  to  use  third-country 
sales  as  the  basis  of  FMV. 

For  the  final  results,  then,  we  have 
used  the  eight-percent  stafutor\' 
minimum  profit.  See  Alhambra  Foundry 
Co..  Ltd.  V.  United  States.  685  F.  Supp. 
1252,  1259-60  (CIT  1988)  (upholding 
use  of  statutory  eight-percent  minimum 
profit  where  no  viable  home  market  or 
third  country  market  exists).  In  our 
preliminary  results,  we  stated  that  we 
used  respondents'  actual  profit  for 
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merchandise  of  the  same  general  class 
or  kind  where  this  amount  was  greater 
than  the  statutory  minimum  However, 
for  these  final  results,  we  determine  that 
there  are  no  cases  m  which  a 
respondent's  home  market  profit 
exceeded  eight  percent.  Therefore,  use 
of  the  statutory  minimum  profit  is 
appropriate. 

For  general  expenses,  it  is  the 
Department  s  practice  to  use  U.S.  selling 
expenses  as  a  surrogate  when  home 
market  and  third-countr\-  market  sales 
form  an  inappropriate  basis  for  FMV. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Tubeiess  Steel  Disc 
Wheels  from  Brazil.  .52  FR  8947,  8948 
(March  20,  1987);  Final  Determination 
of  Sales  at  Less  Than  Fair  Value, 
Certain  Granite  Products  from  Italy,  53 
FR  27187,  27191  (July  19.  1988). 
Furthermore,  our  questionnaire 
instructed  respondents  that  "if  home 
market  or  third -counUy  sales  are  not 
being  used  to  establish  foreign  market 
value,  provide  selling  expenses  on  U.S. 
sales  of  the  subject  flower  type  " 

For  the  preliminary  results  and  in 
prior  reviews  of  this  order,  we  used  only 
those  U.S.  selling  expenses  incurred  in 
Colombia  for  purposes  of  calculating  a 
surrogate  value  for  selling  expenses. 
However,  we  have  revised  this  figure  in 
these  final  results  to  include  ail  U.S. 
selling  expenses,  regardless  of  whether 
these  expenses  were  incurred  by  the 
flower  grower,  its  offshore  invoicer.  or 
its  related  U.S.  importer.  This  revision 
allows  us  to  utilize  the  entire  universe 
of  U.S.  selling  expenses  as  the  surrogate, 
regardless  of  any  internal  corporate 
decision  as  to  whether  certain  selling 
expenses  should  be  incurred  in 
Colombia  or  transferred  to  an  offshore 
invoicer  or  an  affiliated  U.S.  importer. 

Comment  9:  The  FTC  argues  that  the 
Department  should  not  allow 
respondents  to  offset  CV  by  the  amount 
of  revenue  on  cuttings,  other  materials, 
or  services  sold  in  Colombia.  The  FTC 
argues  that  these  items  are  not 
production  outputs,  as  are  culls,  but 
rather  production  inputs. 

Asocolflores  responds  that  the 
revenues  described  are  an  appropriate 
offset  to  cost,  and  claims  that  the 
Department  has  allowed  such  revenue 
as  an  offset  to  cost  in  prior  reviews. 
Asocolflores  states  that  materials  such 
as  cuttings  are  part  of  growers"  costs, 
and  argues  that,  if  a  grower  has  more 
cuttings  than  necessary  and  sells  some 
of  them,  the  revenue  from  those  cuttings 
should  be  allowed  as  an  offset  to  costs. 
Asocolflores  contends  that  including 
these  revenues  in  the  cull  revenues  is 
the  ea.siest  way  to  report  them  in  the 
Department's  Lotus  spreadsheet,  and 
that  where  these  revenues  are  reported 


is  less  important  than  whether  they  are 
allowed. 

Department 's  Position:  We  agree  with 
the  FTC  that  items  such  as  cuttings  (and 
similar  matenals)  are  not  created  in  the 
process  of  flower  production,  as  are 
culls,  but  rather  are  inputs  or  materials 
used  in  producing  flowers  or  can  be  a 
separate  product  line  m  itself.  Also,  the 
sale  of  services  does  not  relate  to  the 
cost  of  producing  flpwers  and  therefore 
should  not  be  allowed  as  an  offset.  The 
fact  that  a  grower  may  subsidize  its 
flower  production  with  revenue  earned 
from  otiier  operations  is  not  relevant  to 
the  dumping  calculation  and  may 
disguise  dumping  that  is  occurring. 
Therefore,  we  only  allow  revenues  from 
operations  directly  related  to  flower 
production  and/or  sales  to  offset  the 
cost  of  producing  subject  merchandise. 
Further,  these  items  must  be  properly 
itemized  and  tied  to  the  production 
and/or  sales  of  flowers.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  From  India,  60 
FR  10545.  10547  (Feb.  27,  1995). 
Therefore,  for  companies  that  reported 
such  revenues  as  an  aggregate  part  of 
their  cull  sales  revenue  we  have 
disallowed  the  entire  offset,  unless  the 
companies  provided  a  breakdown  of  the 
various  revenues  they  reported  in  the 
cull  revenue  line  item  elsewhere  in  their 
responses. 

We  recognize  that  our  decision 
represents  a  departure  from  our  past 
practice  in  this  case.  See  Fourth  Review 
at  15168.  However,  we  have  reexamined 
this  issue  and  we  conclude  that, 
generally,  cuttings,  while  an  input  into 
the  production  of  flowers,  are  a  distinct 
industry.  Many  companies  are 
exclusively  in  the  business  of  selling 
cuttings.  If  a  company  returned  cuttings 
to  the  suppher  and  received  a  credit  for 
those  cuttings,  then  it  should  report  the 
cost  of  cuttings  minus  the  rebate.  If  a 
company  produced  or  bought  cuttings 
which  it  later  sold,  it  should  report  only 
the  cost  of  those  cuttings  used  in  the 
production  of  subject  merchandise.  To 
allow  a  company  to  report  the  revenues 
it  receives  on  sales  of  cuttings  not  used 
in  flower  production  would  be 
equivalent  to  offsetting  cost  by  the 
amount  of  profit  received  on  nonsubject 
merchandise,  which  we  do  not  allow.  If 
a  company  had  broken  out  its  cost  data 
and  cull  revenue  data  in  such  a  way  that 
we  could  correct  it,  then  we  would  do 
so.  However,  where  companies  did  not 
provide  sufficient  detail  of  their  cost 
response  to  permit  us  to  make  such 
corrections,  we  have  assumed  as  partial 
BLA  that  all  costs  associated  with 
cuttings,  other  materials,  and  services 
reported  by  the  companies  are  not 


related  to  flower  production,  and  we 
have  disallowed  the  cull  revenue  offset 
for  the  reasons  outlined  above. 

Comment  10:  The  FTC  argues  that  the 
Department  should  disallow  any 
interest  income  offsets  to  interest 
expenses  where  the  interest  income  was 
either  long-term  or  not  related  to 
production.  The  FTC  also  argues  that 
the  Department  should  disallow  offsets 
to  interest  expenses  that  are  not  interest 
income  such  as  prompt  payment 
discounts,  monetary  correction,  or 
exchange  rate  gains. 

Asocolflores  does  not  contest  the 
FTC's  argument  in  general,  but 
maintains  that  some  of  the  revenues  or 
discounts  mentioned  by  the  FTC  should 
be  allowed  as  an  offset  to  cost,  whether 
in  the  interest  income  section  of  the 
Lotus  spreadsheet  or  elsewhere. 
Asocolflores  specifically  describes  the 
situations  for  Flores  San  Juan  and  the 
Sabana  Group.  Asocolflores  also 
maintains  that,  contrary  to  the  FTC's 
statements,  monetary  income  is  a 
permissible  offset  to  financial  expense. 
Asocolflores  claims  that,  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico,  58  FR  25803,  25806  (1993) 
(Comment  4)  [Portland  Cement),  the 
Department  expressly  allowed  monetary 
correction  income  resulting  from 
monetary  position  gains  as  an  offset  to 
financial  expense. 

Department's  Position:  We  agree  in 
part  wfith  the  FTC.  Only  short-term 
interest  income  directly  related  to 
operations  may  be  used  as  an  offset  to 
interest  expense.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel, 
Standard,  Line  and  Pressure  Pipe  From 
Italy.  60  FR  31981,  31991  (June  19, 
1995). 

In  Portland  Cement,  we  included 
monetary  gains  and  losses  in  the 
calculation  of  net  financing  expenses  for 
the  respondent  because,  in  that  case,  the 
monetary  correction  under  Mexican 
GAAP  {jertained  solely  to  the  holding  of 
monetary  assets  and  Uabilities.  Given 
these  circumstances,  not  including 
monetary  gains  and  losses  in'the 
calculation  of  net  financing  expenses 
would  not  have  accounted  for  the  effects 
of  Mexico's  significant  inflation  during 
the  review  period  in  question  and 
would  have  distorted  the  firm's 
corporate  financial  expenses  and 
income.  See  Portland  Cement  at  25806. 
In  the  case  of  Colombian  GAAP,  this 
restriction  does  not  apply.  See  our 
response  to  Comment  1 1 ,  below, 
concerning  our  treatment  of  inflation 
adjustments  in  this  case. 

With  respect  to  Asocolflores' 
reference  to  San  Juan,  we  do  not  permit 
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interest  revenue  in  excess  of  interest 
expenses  to  offset  other  costs.  See  our 
response  to  Comment  32,  below. 
Finally,  with  respect  to  Asocolflores' 
reference  to  Sabana,  the  firm  reduced  its 
financial  expenses  by  an  amount  for 
discounts  which  it  received  from 
suppliers.  However,  the  firm  did  not 
provide  the  requisite  information  for  us 
to  properly  assign  these  discounts  to 
costs  of  the  applicable  flower  types.  See 
our  response  to  Comment  41,  below. 
Therefore,  we  have  not  adjusted  for 
these  discounts. 

Comment  1 1 .  The  FTC  argues  that  the 
Department  should  use  respondents' 
reported  inflation  adjustments  as 
reflected  in  their  financial  statements, 
but  should  not  allow  respondents' 
claimed  offsetting  adjustment  for 
monetary  correction.  The  FTC  argues 
that  failure  to  include  the  inflation 
adjustment  would  distort  production 
costs  for  purposes  of  the  dumping 
analysis.  The  FTC  argues  that  excluding 
the  inflation  adjustment  would  result  in 
costs  which  are  not  reflective  of  current 
price  levels  and  thus  produces  an 
improper  matching  of  revenues  and 
expenses.  The  FTC  cites  Roses  in 
support  of  its  argiiment.  The  FTC 
further  notes  that  certain  respondents 
have  included  monetary  correction 
income  as  cull  revenue  or  other 
financial  income. 

Asocolflores  argues  that  the 
Department  should  not  make  a  one- 
sided adjustment  for  inflation  to 
depreciation  and  amortization  costs. 
Asocolflores  states  that  the  Department 
did  not  gather  actual  inflation 
adjustment  data  from  the  companies  in 
Roses,  but  performed  its  own  incorrect 
calculations  and  made  only  a  partial 
adjustment.  According  to  Asocolflores, 
the  Department  should  disregard  the 
inflation  adjustments  and  calculate  CV 
using  a  company's  actual,  unadjusted 
costs.  If  the  Department  does  use  this 
data,  Asocolflores  contends  it  must  take 
into  consideration  not  only  the  increase 
in  depreciation  and  amortization 
expenses,  but  also  the  monetary 
correction  resulting  from  the  inflation 
adjustments  to  depreciable  assets. 
Respondents  assert  that  the  Department 
allowed  monetary  correction  offsets  in 
Portland  Cement  and  Porcelain-on-Steel 
Cookwarefrom  Mexico,  55  FR  39186 
(September  25, 1990)  (Cookwarefrom 
MexJco),  and  there  is  no  basis  for 
disregarding  it  here.  Asocolflores 
contends  that  the  Department  needs  to 
focus  not  just  on  the  adjustments  to 
non-monetary  depreciable  or 
amortizable  assets  which  result  only  in 
changes  to  a  company's  balance  sheet  as 
it  did  in  Roses,  but  also  on  adjustments 


to  both  the  costs  and  income  reported  in 
the  profit  and  loss  statement. 

Asocolflores  argues  that  three  separate 
adjustments  are  required  to  perform  the 
inflation  adjustments  required  by 
Colombian  tax  laws.  First.  Asocolflores 
states  that  the  value  of  assets  must  be 
adjusted  to  reflect  the  hypothetical 
increase  in  value  due  to  inflation. 
Asocolflores  explains  that  this  amoimt 
is  recorded  as  a  debit  to  the  asset 
accoimt  and  a  credit  to  a  "monetary 
correction"  accoimt  that  all  companies 
are  required  to  establish  in  their  books, 
and  the  monetary  correction  account  is 
a  profit  and  loss  statement  account 
which  "corrects"  the  monetary  value  of 
non-monetary  assets,  liabilities,  and 
equity  for  inflation.  Second, 
Asocolflores  asserts,  the  upward 
adjustment  to  the  value  of  the  asset 
leads  to  an  upward  adjustment  to 
depreciation  expense.  Asocolflores 
explains  that  the  companies  record 
depreciation  expense  calculated  at 
historical  cost  plus  the  adjustment  due 
to  inflation  as  a  debit  to  the  depreciation 
expense  account  and  a  credit  to  the 
accumulated  depreciation  account. 
Third,  Asocolflores  states  that  the 
companies  adjust  the  accumulated 
depreciation  account  for  inflation. 
Therefore,  Asocolflores  asserts,  the 
amount  of  the  adjustment  is  debited  to 
the  monetary  correction  account  and 
credited  to  the  accumulated 
depreciation  account. 

Asocolflores  explains  that  companies 
generally  responded  to  the  Department's 
questionnaire  by  providing  the  data 
concerning  both  the  depreciation 
expense  (cost)  and  monetary  correction 
(income)  effects  of  the  inflation 
adjustment  to  depreciable/amortizable 
assets,  resulting  in  an  increase  of 
depreciation  or  amortization  expense. 
Asocolflores  states  that  companies  also 
reported  the  monetary  correction  they 
are  required  to  recognize  on  their  books 
as  a  result  of  the  difference  between 
required  inflation  adjustments  to  asset 
value  and  accimiulated  depreciation. 
Asocolflores  explains  that  the 
companies  generally  reported  this 
monetary  correction  as  an  offset  to  costs 
as  "cull  revenue,"  since  this  was  the 
only  line  on  the  Lotus  spreadsheet  on 
which  such  income  could  be  reported 
and  still  allow  the  Department  to  use 
the  spreadsheet  to  calculate  CV 
properly. 

Asocolflores  argues  that,  in  cases 
involving  non-hyperinflationary 
economies  such  as  Colombia,  the 
Department  ordinarily  does  not  make 
any  adjustments  to  depreciation  or 
amortization  expenses  for  inflation. 
Asocolflores  cites  Portland  Cement  to 
support  its  contention  that  the  only 


possible  legal  basis  for  including 
inflation  adjustments  is  that  (1)  thev  are 
required  by  Colombian  GAAP,  and  (2) 
they  are  not  distortive.  .Asocolflores 
contends  that,  if  the  Department  makes 
adjustments,  they  must  reflect  the  full 
adjustments  required  m  Colombia. 
According  to  Asocolflores,  any 
adjustment  made  to  just  depreciation 
and  amortization  is  distortive  from  the 
perspective  of  cost  accounting  and 
should  therefore  be  disregarded. 
Asocolflores  further  contends  that,  by 
calculating  CV  on  a  monthly  basis,  the 
Department  is  already  ensuring  that  it 
does  not  distort  the  dumping 
calculations  by  mismatching  costs  and 
revenues.  Asocolflores  contends  that  the 
Department's  precedent  in  Roses,  where 
it  recognized  the  unfairness  of 
comparing  monthly  prices  with  an 
annual  CV  calculated  using  full-year 
inflation  adjustments  and  adjusted  for 
inflation  only  through  the  middle  of  the 
period  so  as  to  estimate  a  midpoint 
average  cost,  contradicts  the  intended 
approach  in  this  case  of  using  full 
period  inflation  adjustments  in  a 
comparison  with  unadjusted  monthly 
sales  prices. 

In  rebuttal,  the  FTC  argues  that  the 
Department  should  reject  Asocolflores' 
July  21,  1995  submission  as  untimely. 
The  FTC  argues  that  the  submission 
contained  new  factual  information, 
which  was  submitted  after  the 
preliminary  results  of  review.  The  FTC 
argues  that  the  Department  should  not 
allow  an  offset  for  monetary  correction 
income  that  does  not  ultimately  benefit 
flower  producers  and  is  not  real  income. 
The  FTC  also  argues  that,  although  the 
Department  has  accepted  an  income 
offset  in  the  treatment  of  monetary 
correction  in  Portland  Cement  and 
CooJbvare  ftx>m  Mexico,  this  acceptance 
does  not  compel  the  Department  to 
make  an  offset  in  these  reviews.  Finally, 
the  FTC  contends  that,  if  the 
Department  not  use  respondents' 
supplemental  inflation  adjusted  costs,  it 
should  ensure  that  all  monetary 
correction  income  included  in 
respondents'  original  responses  has 
been  excluded  from  the  database. 

Department's  Position:  We  disagree 
with  respondents.  For  these  final 
results,  we  have  used  respondents' 
revised  depreciation  and  amortization 
expense  figures,  which  have  been 
adjusted  for  the  effects  of  inflation,  in 
calculating  CV.  However,  we  have 
excluded  the  amount  of  monetary 
correction  income  that  respondents 
claimed  as  an  offset  to  production  costs. 
With  respect  to  the  FTC's  argimient  that 
we  should  reject  Asocolflores'  July  21, 
1995  submission  as  untimely,  we 
disagree.  We  requested  this  information 


Federal  Register   '  \'ol    6]    x. 


in  our  supplemental  questionnaire  of 
June  21,  1995  concerning  inflation 
adjustment. 

In  general,  CV  includes  amounts  for 
depreciation  of  fixed  assets  that  are  used 
to  produce  the  subject  merchandise. 
Most  often,  these  fixed  assets  are 
recorded  for  normal  accounting 
purposes  at  their  historical  cost  [i.e.,  the 
original  purchase  price  of  the  assets). 
Consequently,  amounts  incurred  for 
depreciation  reflect  the  historical  cost  of 
the  underlying  fixed  assets  spread 
systematically  over  the  assets'  useful 
hves.  In  an  inflationary  economic 
environment,  however,  depreciating 
fixed  assets  based  on  historical  costs 
fails  to  adequately  measure  the  cost  of 
those  assets  relative  to  the  sales  income 
that  results  from  the  merchandise  they 
produce.  For  this  reason,  in  many 
countries  that  experience  high  inflation, 
GAAP  requires  that  fixed  assets  be 
indexed  (i.e.,  increased)  annually  to 
reflect  the  increasing  nominal  value  of 
those  assets  as  stated  in  prevailing 
ciurency  units. 

The  Department  also  recognizes  the 
effects  of  inflation  on  costs  in  its 
antidumping  analysis.  Specifically,  in 
cases  involving  respondents  whose 
home  market  economies  are 
hyperinflationary  (which  the 
Department  considers  to  be  annual 
inflation  greater  than  50  percent),  the 
Department  resorts  to  the  use  of 
monthly  replacement  costs.  See,  e.g., 
Final  Extermination  of  Sales  At  Less 
Than  Fair  Value:  Ferrosilicon  From 
Brazil,  59  FR  732  (January  6,  1994). 

In  other  instances,  where  the  home 
market  economies,  while  not  reaching 
the  Department's  annual 
hyperinflationary  threshold  during  the 
period  of  investigation  (POI)  or  the  FOR, 
nonetheless  exhibit  significant  inflation 
from  year  to  year,  the  Department  has 
adjusted  respondents'  depreciation 
expenses  in  order  to  permit  a  more 
appropriate  matching  of  costs  and  prices 
based  on  equivalent  currency  units.  See, 
e.g.,  Aimcor,  Alabama  Silicon,  Inc.,  and 
American  Alloys,  Inc.  v.  United  States, 
Slip  Op.  94-192  (CIT  1994)  [Ferrosilicon 
From  Venezuela).  Stated  another  way,  at 
hyperinflationary  levels,  the  Department 
adjusts  all  production  costs  for  die 
effects  of  inflation.  On  the  other  hand, 
at  inflationary  levels  that,  if 
compounded  from  year  to  year, 
significantly  affect  the  value  of 
historically-based  fixed  assets,  the 
Department  adjusts  only  depreciation 
expense  for  the  effects  of  inflation. 

In  the  instant  case,  while  the 
Colombian  economy  did  not  experience 
hyperinflation  during  any  of  the  PORs, 
it  did  see  annual  inflation  rates  between 
20  and  30  percent  in  the  five  years 
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leading  up  to  and  including  the  PORs. 
Therefore,  the  effect  of  compounded 
annual  inflation  results  in  a  distortion  of 
historical  depreciation.  More 
specifically,  the  compounded  annual 
inflation  results  in  an  understatement  of 
costs.  In  order  to  correct  this  distortion, 
the  Department  asked  respondents  to 
submit  revised  CV  figures  reflecting 
depreciation  expense  amounts  adjusted 
for  inflation.  The  inclusion  of  inflation- 
corrected  depreciation  amounts  in  CV  is 
consistent  with  past  Departmental 
practice,  as  demonstrated  in 
Ferrosilicon  from  Venezuela,  Roses  from 
Colombia  and  Roses  from  Ecuador.  The 
Department's  methodology  corrects 
understated  depreciation  and 
amortization  costs,  which  results  from 
significant  inflation  compounded  over 
some  extended  time  period.  This 
approach  is  also  consistent  with 
Colombian  tax  law,  which  requires 
firms  to  revalue  certain  financial 
statement  accounts  to  reflect  the  effects 
of  inflation  experienced  in  each 
financial  reporting  period.  See 
Memorandum  from  Holly  Kuga  to 
Joseph  Spetrini,  dated  November  8, 
1995. 

As  noted  above,  in  antidumping  cases 
involving  countries  whose  economies 
are  continually  marked  by  high  inflation 
(but  not  hyperinflation),  the  Department 
has  adjusted  depreciation  expenses 
reported  by  respondents  while  allowing 
other  costs,  such  as  materials  and  labor, 
to  be  recorded  at  their  current,  nominal 
values.  This  has  been  done  in 
recognition  of  the  fact  that,  over  time, 
consistently  high  inflation  rates  gredtly 
affect  the  nominal  value  of  fixed  assets 
that  are  recorded  for  accounting 
purposes  at  historical  costs.  At  the  same 
time,  however,  because  the  price  level 
changes  in  these  cases  do  not  reach 
those  defined  by  the  Department's 
hyperinflation  threshold,  this  practice 
piuposely  ignores  other  inflation  effects 
that  can  occur  within  the  POI  or  FOR. 
Such  effects  are  numerous  and  can 
either  increase  or  decrease  costs  or 
prices  as  stated  in  real  terms.  Yet 
because  these  inflation  effects  are 
contained  largely  vnthin  the  POI  or 
FOR,  unless  demonstrated  to  be 
otherwise,  their  net  effect  on  the 
Department's  analysis  is  presumed  to  be 
minimal. 

Regarding  respondents'  claim  that  our 
methodology  imposes  a  "one-sided" 
adjustment,  we  note  that  the  inflation 
accounting  adjustment  to  fixed  assets 
does  not  "create"  income.  That  is,  the 
fact  that  a  company  may  own  fixed 
assets  does  not  in  some  way  earn  that 
company  income  simply  as  a  result  of 
accounting  for  inflation.  Rather, 
ownership  of  fixed  assets  at  best  acts  as 


a  hedge  against  inflation,  neither 
creating  nor  generating  a  loss  in  asset 
value. 

The  purpose  of  requiring  an 
adjustment  to  fixed  assets  imder 
Colombian  GAAP  (or  under  the  GAAP 
of  any  country  which  accounts  for 
inflation)  is  to  measure  the  gains  and 
losses  on  monetcwy  assets  and  liabilities, 
such  as  cash  or  accounts  payable,  which 
are  exposed  to  inflation.  The  Colombian 
tax  law  adjusts  for  high  inflation  by 
requiring  a  form  of  price-level 
accounting,  a  method  that  revalues  fixed 
assets  to  provide  constant  currency,  as 
opposed  to  historical  cost  information. 

The  mechanics  of  the  inflation 
adjustment  for  fixed  assets  require 
companies  to  increase  or  "debit"  fixed 
assets  by  an  amount  equal  to  the  year's 
inflation  index.  At  the  same  time,  as 
part  of  the  accounting  entry,  a 
corresponding  "credit"  is  recorded  to  a 
monetary  correction  account,  which  has 
the  effect  of  increasing  financial 
statement  income  for  the  same  year. 
This  is  the  income  that  respondents 
maintain  is  somehow  generated  by  their 
fixed  assets.  There  is  no  merit,  however, 
to  respondents'  claim  that  the 
Department  is  making  only  a  "one- 
sided" adjustment  by  ignoring  the 
"credit"  to  income.  The  "debits"  to  the 
fixed  asset  [e.g.,  the  flower  plants)  and 
the  "credit"  to  financial  income  are  in 
no  way  related  for  purposes  of 
calculating  CV.  As  stated  above,  the 
revaluation  of  flower  plants  and  other 
fixed  asset  costs  to  account  for  inflation 
does  not,  in  and  of  itself,  create  income. 
Further,  it  does  not  create  income 
related  to  flower  production. 

We  disagree  with  respondents' 
assertion  that  it  is  inappropriate  to  focus 
on  adjusting  CV  for  the  effects  of 
inflation  on  depreciation  and 
amortization  expense.  That  is  precisely 
what  the  Department  did  in  Ferrosilicon 
from  Venezuela,  where  the  Department 
used  a  depreciation  expense  figure 
which  was  based  upon  revalued,  as 
opposed  to  historical,  fixed  assets. 
Inflation  adjustments  were  not  applied 
to  any  other  balance  sheet  or  income 
statement  accounts.  Moreover,  as  in 
Colombia,  the  inflation  rate  in 
Venezuela  prior  to  and  diuing  the  POI 
was  significant,  but  failed  to  reach  the 
Department's  hyperinflation  threshold. 

We  also  find  that  respondent's 
reliance  on  Portland  Cement  and 
Cookwarefrom  Mexico  is  misplaced.  It 
is  important  to  note  that  inflation 
accounting  practices  vary  from  country 
to  country.  In  the  cases  cited  by 
respondents,  under  Mexican  GAAP,  the 
Department's  acceptance  of  the 
monetary  correction  related  solely  to 
each  respondent's  financing  expenses 
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and  not.  as  .^socolflores  asserts,  to  the 
fixed  assets  and  depreciation  expense. 

We  also  find  respondents'  contention 
that  it  is  inappropriate  to  compare 
annualized  costs,  which  have  been 
adjusted  for  inflation,  to  monthly  U.S. 
sales  prices,  which  have  not  been 
adjusted,  to  be  without  merit.  What 
respondents  fail  to  recognize  in  making 
this  argument  is  that  production  costs 
were  incurred  in  the  Colombian 
economy,  which,  as  discussed  earlier, 
has  experienced  significant  inflation  for 
a  number  of  years.  The  U.S.  sales  prices, 
on  the  other  hand,  are  denominated  in 
U.S.  dollars  and  have  occurred  in  an 
economy  which  has  experienced 
extremely  low  inflation  during  this 
same  time  period,  hi  consideration  of 
these  important  differences,  our 
comparison  of  inflation-corrected 
Colombian  costs  to  the  nominal  U.S. 
prices  is  valid  and  appropriate  for  these 
reviews. 

Company-Specific  Issues  Raised  by  the 
FTC 

Comment  1 2  The  FTC  points  out  that 
.Agricola  de  los  .Misos  has  been 
included  among  the  companies  that  the 
Department  could  not  locate  although 
the  company  had  filed  a  letter  notifying 
the  Department  that  the  company  was 
liquidated  m  December  1992.  The  FTC 
argues  that  Agricola  de  los  Alisos  and 
any  other  company  that  has  officially 
gone  out  of  business  should  be  assigned 
a  margin  based  on  a  second-tier  rate  of 
BLA.  consistent  with  the  standard 
enunciated  m  previous  reviews. 

Department's  Position:  We  agree  with 
the  FTC  that  we  should  not  treat 
.Agricola  de  los  AUsos  as  a  company  that 
could  not  be  located.  Agricola  de  los 
.-Misos  filed  a  letter  and  certification 
with  the  Department  in  May  1994 
indicating  that  it  is  no  longer  in 
business.  Consistent  with  our  treatment 
of  companies  that  are  no  longer  in 
business,  we  have  applied  a  second-tier 
BIA  rate  to  Agricola  de  los  Alisos.  See 
Fourth  Re\iew  at  15173. 

Comment  13  The  FTC  notes  that 
Florex  reduced  the  expenses  of  its 
mvoicing  agent  by  short-term  interest 
income  allegedly  gained  on  working 
capital.  However,  because  these 
expenses  are  related  to  the  sales  of 
subject  merchandise,  not  the  production 
thereof,  the  FTC  asserts  that  they  are  not 
eligible  for  such  an  offset  adjustment. 
The  FTC  requests  that  the  Department 
increase  the  selling  expenses  incurred 
by  Florex 's  related  invoicing  agent  by 
the  amount  of  short-term  interest 
income. 

.^socolflores  agrees  that  these 
expenses  are  selling  expenses,  and  not 
related  to  production.  However, 


Asocolflores  contends  that  to  ignore  the 
short-term  interest  income  would  distort 
the  actual  selling  expenses  of  this  agent. 
Furthermore,  Asocolflores  asserts,  the 
Department  has  visited  this  issue  in 
previous  reviews  and  has  rejected  it. 

Department's  Position:  We  examined 
the  expenses  reported  by  Florex's 
related  selling  agent  and  have 
determined  that  some,  if  not  all,  of  the 
interest  income  derives  from 
intracompany  loans.  It  is  the 
Department's  practice  to  ignore  such 
in^company  transfers  regardless  of 
whether  they  relate  to  sales  or 
production.  See  Certain  Fresh  Cut 
Flowers  From  Colombia:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  56  FR  32169,  32172  (July  15, 
1991).  For  these  final  results,  because 
we  cotild  not  segregate  the 
intracompany  loans  from  the  interest 
income  reported,  we  have  denied  the 
entire  interest  income  adjustment. 

Comment  14:  The  FTC  asserts  that 
Cultivos  Miramonte  (Miramonte) 
departed  from  its  normal  accoimting 
records  by  reporting  a  different 
depreciation  period  for  its  "land 
adequation"  costs  than  it  records  in  its 
normal  accounting  system  (Miramonte 
explained  in  its  response  that  land 
adequation  is  comprised  of  expenses  to 
level  the  terrain,  dig  ditches,  and 
construct  drainage  systems  for  the 
greenhouses).  The  FTC  asserts  that 
Miramonte  has  not  provided  evidence 
that  the  five-year  useful  life  recorded  in 
its  accounting  records  is  inappropriate 
nor  that  the  20-year  useful  Ufe  reported 
in  its  response  is  more  appropriate  The 
FTC  asks  the  Department  to  recalculate 
Miramonte's  land  adequation  costs  on  a 
five-year  basis  as  per  its  accounting 
records. 

Asocolflores  rebuts  that  Miramonte 
has  consistently  used  this  methodology 
since  the  third  review  of  this  order. 
Asocolflores  argues  that  the  FTC  has 
never  raised  this  issue  and  the 
Department  has  twice  verified 
Miramonte  and  has  accepted  its 
methodology  in  the  third  and  the  fourth 
reviews. 

Department's  Position:  We  agree  with 
the  FTC.  Our  practice  is  to  adhere  to  an 
individual  firm's  recording  of  costs  in 
accordance  with  GAAP  of  its  home 
country  if  we  are  satisfied  that  such 
principles  reasonably  reflect  the  costs  of 
producing  the  subject  merchandise.  See, 
e.g.,  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
South  Africa.  60  FR  22556  (May  8,  1995) 
("The  Department  normally  relies  on 
the  respondent's  books  and  records 
prepared  in  accordance  with  the  home 
country  GAAP  unless  these  accoimting 
principles  do  not  reasonably  reflect  the 


COP  of  the  merchandise").  This  practice 
has  been  sustained  by  the  CIT.  See,  e.g., 
Laclede  Steel  Co.  v.  United  States.  Slip 
Op.  94-160  at  21-25  (CIT  October  12, 
1994),  upholding  the  Department's 
decision  to  reject  the  respondent's 
reported  depreciation  expenses  in  favor 
of  verified  information  obtained  directly 
from. the  company's  financial  statements 
that  was  consistent  with  Korean  GAAP; 
Hercules.  Inc.  v.  United  States.  673  F. 
Supp.  454  (Crr  1987),  upholding  the 
Department's  decision  to  rely  on  COP 
information  from  respondent's  normal 
financial  statements  maintained  in 
conformity  with  GAAP. 

In  this  case,  Miramonte  has  departed 
from  its  normal  accounting  records  in 
its  reporting  of  the  "land  adequation" 
costs  included  in  its  depreciation 
expense.  This  was  in  contrast  to 
instructions  in  our  questionnaire,  which 
stated  that  "regardless  of  whether  your 
company  capitalized  expenditures  or 
expensed  them,  the  cost  submission 
should  be  consistent  with  your  normal 
production  accounting  system  and 
based  on  your  actual  accounting 
records,  if  your  system  and  records  axe 
in  accordance  with  Generally  Accepted 
Accounting  Principles  (GAAP).  " 
Miramonte  claimed  that  the  greenhouse 
manufacturer  expected  the  greenhouse 
to  have  a  useful  life  of  20  years. 
Accordingly,  Miramonte  amortized  its 
greenhouse  expenses  over  a  20-year 
period  in  both  its  accounting  records 
and  its  response.  In  contrast  to 
greenhouse  expenses,  the  land 
adequation  costs  were  amortized  over  a 
five-year  period  in  its  accounting 
records.  Although  Miramonte  stated  that 
it  considered  land  adequation  to  have 
the  same  useful  life  as  a  greenhouse,  it 
never  explained  why  it  treated  land 
adequation  expenses  differently  in  its 
accounting  records,  nor  did  Miramonte 
justify  why  a  five-year  amortization  did 
not  reasonably  reflect  the  cost  of 
producing  the  merchandise.  Thus,  we 
agree  with  the  FTC  that  Miramonte 
failed  to  justify  that  the  five-year 
amortization  of  land  adequation 
expenses  in  its  accounting  records  does 
not  reasonably  reflect  the  cost  of 
producing  the  subject  merchandise. 

With  respect  to  Asocolflores' 
contention  that  we  have  verified  and 
accepted  this  methodology  in  previous 
reviews,  we  first  note  that  verification  of 
the  values  used  in  a  methodology  does 
not  indicate  acceptance  of  the 
methodology  itself.  We  agree  with 
Asocolflores  that  the  FTC  has  not  raised 
this  issue  in  the  past.  An  error  in 
methodology,  unmentioned  and 
undiscovered  in  previous  reviews,  does 
not  constitute  explicit  acceptance  of  that 
methodology.  Nor  are  we  bound  by  past 


reviews  when  we  do  discover  a 
significant  error.  See  Shikoku  Chemicals 
Corp.  V.  United  States.  795  F  Supp  417 
(CIT  1992),  In  examining  this 
methodology  m  these  mstant  reviews, 
we  have  found  the  error  to  be 
significant  Miramonte's  reported  land 
adequation  costs  are  approximately  one- 
fourth  of  the  amount  recorded  in  its 
accounting  records.  Therefore,  for  these 
final  results,  we  have  increased 
Miramonte's  depreciation  expense  to 
reflect  the  same  amount  of  land 
adequation  costs  recorded  in  its 
accounting  records. 

Comment  1 5.  The  FTC  claims  that 
Industnal  Agricola  departed  from  its 
ordinar\'  accounting  practice  in 
prepanng  the  questionnaire  response  by 
amortizing  pre-production  expenses  and 
depreciating  greenhouse  costs  even 
though  such  items  have  been  expensed 
in  its  books.  The  FTC  argues  that,  unless 
Industrial  Agricola  can  show  that  the 
normal  methodology  for  depreciation 
creates  a  distortion,  it  should  not  depart 
from  its  normal  cost  accounting 
procedures.  Citing  Cemex  S.A.  v.  United 
States,  Slip  Op.  95-72.  29  Cust.  Bull.. 
No.  20.  119,  128  (CIT  April  24,  1995), 
the  FTC  argues  that  the  fact  that 
accelerated  depreciation  is  permitted 
under  the  tax  rules  of  the  country  in 
question  does  not  estabhsh  that  such 
depreciation  is  reasonable  The  FTC 
requests  that  the  Department  correct 
Industrial  Agricola 's  response  to 
eliminate  any  distortion. 

Industrial  Agricola  maintains  that  it 
followed  its  practice  in  previous 
reviews  of  amortizing  pre-production 
expenses  and  depreciating  greenhouse 
costs  even  though  such  items  have  been 
expensed  in  its  books.  Respondent 
contends  that  the  Department  has 
recognized  that,  in  this  case,  these 
specific  expenses  and  costs  are 
appropriately  amortized  in  order  to 
avoid  distortions  and  to  match  costs 
with  revenues. 

Department's  Position:  We  agree  with 
Industrial  Agricola.  It  is  our  policy  to 
allow  companies  to  depreciate  capital 
assets  over  their  useful  lives  and  to 
amortize  pre-production  expenses  in 
order  to  avoid  distortions  in  the  cost  of 
production,  as  well  as  to  match  costs 
with  revenues.  This  is  true  even  where 
the  firm  has  expensed  the  costs  in  its 
books. 

Normally,  we  require  respondents  to 
report  production  expenses  pursuant  to 
their  home  country  GAAP.  However,  we 
may  reject  the  use  of  home  country 
GAAP  as  the  basis  for  calculating 
production  costs  if  we  determine  that 
the  accounting  principles  at  issue 
unreasonably  distort  or  misstate  costs 
for  purposes  of  an  antidimiping 
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analysis.  In  these  instances,  we  may  use 
alternative  cost  calculation 
methodologies  that  more  accurately 
capture  the  costs  incurred  during  the 
POR. 

Though  Colombian  GAAP  permits 
companies  to  expense  the  purchase  of 
fixed  assets  when  they  are  incurred, 
U.S.  GAAP  calls  for  the  depreciation 
and  recovery  of  costs  over  the  expected 
productive  hfe  of  a  fixed  asset.  The 
estimated  useful  hfe  of  a  fixed  asset  is 
the  period  over  which  the  asset  may 
reasonably  be  expected  to  be  useful  to 
the  individual's  business  or  to  the 
production  of  income.  See  Fresh 
Kiwifmit  from  New  Zealand;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  48596, 
48598  (Sept,  22,  1994).  Similarly, 
amortizing  pre-production  expenses 
allows  a  firm  to  more  accurately  match 
these  expenses  with  the  sales  to  which 
they  are  attributable.  In  this  instance, 
because  the  economic  useful  Ufe  of 
Industrial  Agricola 's  greenhouses  and 
pre-production  expenses  extend  past  the 
year  of  purchase,  we  find  that  its 
method  of  accounting  for  these  costs  in 
its  own  books  does  not  reasonably 
reflect  costs  for  our  antidumping 
analysis.  Therefore,  we  accept  Indiistrial 
Agricola's  methodology  of  amortizing 
pre-production  expenses  and 
depreciating  greenhouse  costs. 

Comment  16:  The  FTC  claims  that 
Flores  Aurora's  amortized  pre- 
production  costs  may  have  been 
inacctirately  calculated.  The  FTC  alleges 
that  pre-production  expenses  were 
reported  as  percentages  rather  than 
amounts  as  required  by  the 
questionnaire.  The  FTC  requests  that  the 
Department  correct  Flores  Aurora's 
response  so  that  the  actual  amounts,  and 
not  percentages,  are  used  in  the  relevant 
lines  in  the  Lotus  spreadsheet. 

Flores  Aurora  states  that  it  reported 
pre-production  costs  accurately  in  peso 
amounts  and  that  the  FTC 
misinterpreted  Aurora's  narrative 
response  without  examining  the 
relevant  section  of  the  Lotus 
spreadsheet  Aurora  provided. 

Department's  Position:  We  agree  with 
Flores  Aurora  that  it  reported  pre- 
production  cost  accurately.  In  Aurora's 
August  19.  1994.  supplemental 
response,  it  reported  expenses  as  peso 
amounts,  not  percentages.  We 
subsequently  verified  this  reporting 
methodology.  See  Flores  Aurora 
Verification  Report  at  10.  Therefore,  we 
have  accepted  Flores  Aurora's 
calculations. 

Comment  1 7:  The  FTC  claims  that 
Flores  Aurora  revised  its  packing 
expense  calculations,  involving  a  factor 
for  packing  hours  per  flower  type,  after 


verification.  The  FTC  asserts  that  the 
new  methodology  is  based  on  only  a 
one-day  survey  to  derive  the  factor  and 
is  therefore  questionable.  The  FTC 
contends  that  the  packing  hoiu^  by 
flower  type  could  have  been  affected  by 
the  identity  or  competency  of  the 
workers  as  well  as  the  number  of  orders 
processed  that  day.  The  FTC  urges  the 
Department  to  require  Flores  Aurora  to 
resubmit  its  calculations  based  on  a 
longer  survey  period  or  assign  packing 
labor  costs  based  on  BIA. 

Flores  Aurora  states  that  its  packing 
expense  data  was  revised  and  reviewed 
by  the  Department  during  verification. 
Tlie  finn  also  argues  that,  since  it  does 
not  keep  records  that  segregate  packing 
costs  by  flower  type,  it  was  reasonable 
for  the  Department  to  accept  the  survey. 
Department's  Position:  We  agree  with 
Flores  Aurora  that  paj^cing  labor  was 
revised  during  verification  and  not  after 
verification.  We  reviewed  and  verified 
the  firm's  methodology  for  calculating 
expenses  and  found  it  to  be  accurate. 
See  Flores  Aurora  Verification  Report, 
November  4, 1994.  For  packing 
expenses,  Aurora  initially  calculated  a 
standard  packing  labor  and  materials 
cost  per  box  for  each  flower  type,  then 
multiphed  this  cost  by  the  number  of 
boxes  shipped  to  each  customer  during 
each  POR.  Diuing  verification,  we 
compared  Aurora's  standard  costs  to 
actual  costs  as  indicated  by  Aurora's 
available  source  documents  and  asked 
the  firm  to  report  actual  costs  based  on 
the  variance.  To  calculate  the  actual 
number  of  hours  needed  to  pack  a  box 
of  each  flower  type,  Aurora  submitted 
worksheets  compiling  packing  labor 
information  from  each  of  its  packing 
rooms  for  one  workday.  We  find  this 
methodology  to  be  reasonable  because 
the  survey  includes  virtually  all  of 
Aurora's  packing  workers  and, 
therefore,  would  not  be  unduly  affected 
by  the  competency  of  the  workers 
surveyed.  In  other  words,  the  large 
nimiber  of  workers  included  in  the 
survey  ensured  an  accurate  average. 
Also,  since  the  survey  was  used  to 
compute  the  amounts  of  time  needed  to 
pack  a  box  of  each  type  of  flower,  order 
variations  on  any  given  day  are  not  a 
significant  factor.  Based  on  ouj 
verification  efforts,  we  are  satisfied  that 
Aiuora's  revised  figures  are  accurate. 

Comment  18:  The  FTC  argues  that  the 
Funza  Group  had  Colombian 
borrowings  during  the  5th  review  and, 
therefore,  credit  expenses  for  the  5th 
review  should  be  recalculated  based  on 
a  peso-denominated  interest  rate. 

The  Funza  Group  argues  that  a  U.S. 
borrowing  rate  should  apply  to  credit 
expenses  for  Funza  and  all  other 
respondents. 
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Department's  Position:  We  agree  with 
the  FTC.  See  our  response  to  Comment 
22,  below 

Comment  19:  The  FTC  argues  that  the 
Funza  Group  deviated  from  its 
accounting  records  without  reason. 
According  to  the  FTC,  the  Group 
expensed  greenhouse  costs  in  its 
records,  but  for  purposes  of  the  response 
It  depreciated  the  expenses  on  a 
monthly  basis  over  the  Ufe  of  the 
greenhouse  The  FTC  contends  that 
depreciation  costs  of  greenhouse 
expenses  should  be  recalculated  to 
conform  to  the  firms  normal  cost 
practices. 

The  Funza  Group  claims  that,  because 
a  greenhouse  has  a  useful  life  exceeding 
the  period  in  which  the  expense  is 
incurred,  costs  would  be  grossly 
distorted  if  the  Department  expensed 
them  as  the  Groufftiid  in  its  books  and 
records. 

Department's  Position:  We  agree  with 
the  Funza  Group.  Although  the 
company  may  have  expensed 
greenhouse  costs  for  tax  purposes,  we 
find  that  this  method  of  accoiuiting 
distorts  costs  for  purposes  of  our 
analysis.  Depreciating  fixed  assets  over 
their  useful  life  more  accxirately  reflects 
the  cost  of  sales  during  each  POR.  See 
our  response  to  Comment  15,  above, 
concerning  a  similar  situation  with 
Industrial  Agricola. 

Comment^20:  The  FTC  claims  that 
Funza  allocated  Colombia  Flower 
Council  (CFC)  charges  by  flower  type 
based  on  number  of  boxes  shipped, 
which  is  contrary  to  the  Department's 
questionnaire  instructions  to  allocate 
such  costs  on  the  basis  of  sales  value, 
rather  than  volume,  if  they  are  paid  as 
a  fixed  percentage  of  sales.  The  FTC 
requests  that  the  Department  reallocate 
these  costs  on  the  basis  of  value  and 
deduct  them  from  USP  as  direct  selling 
expenses. 

The  Funza  Group  argues  that  CFC  fees 
are  assessed  based  on  a  fixed  charge  for 
each  box  of  flowers  sold;  therefore,  the 
Funza  Group  maintains,  the  charges 
should  be  allocated  based  on  the 
number  of  boxes  sold  rather  than  the 
relative  value  of  sales. 

Department's  Position:yNe  disagree 
with  the  FTC.  We  generally  prefer 
expenses  to  be  allocated  on  the  basis  in 
which  they  are  incurred.  Because  the 
CFC  fees  are  incurred  on  a  per-box 
basis,  we  have  accepted  the  Funza 
Group's  allocation  methodology. 

General  Issues  Raised  by  Asocolflores 

Comment  21:  Asocolflores  requests 
that  the  Department  issue  duty  rates 
consistent  with  the  units  in  which  each 
respondent  reported  its  data. 
Asocolflores  expresses  concern  that  the 


E)epartment  might  assess  a  per-stem 
duty  rate  for  companies  that  reported 
their  data  in  bimches,  and  that  this 
would  cause  the  assessed  duties  and 
duty  deposits  to  greatly  exceed  the 
actual  amount  of  dimiping  the 
Department  found  in  its  margin 
analysis. 

Department's  Position:  We  intend  to 
issue  duty  rates  either  on  the  basis  of 
the  units  in  which  the  individual 
respondent  reported  its  data  or  on  a 
Customs  entered  value  basis.  If  we 
assess  on  the  basis  of  Customs  entered 
value,  the  rates  Mrill  be  assessed  as  a 
percentage  of  the  total  entered  value  of 
the  imported  subject  merchandise. 
Therefore,  Customs  will  collect  the 
proper  amoimt  of  antidumping  duties 
owed  regardless  of  whether  the 
respondent  reported  units  in  bunches  or 
stems. 

Comment  22:  Asocolflores,  the  Florex 
Group,  the  Claveles  Colombianos 
Group,  the  Santana  Flowers  Group,  and 
the  Floraterra  Group  argue  that  applying 
a  peso-denominated  short-term 
borrowing  rate  to  sales  made  in  U.S. 
dollars  is  contrary  to  ciurent 
Department  policy,  economic  and 
commercial  reahty,  and  the  law  as 
established  in  LMI-la  Metalli 
Industriale,  S.p.A.  v.  United  States,  912 
F.2d  455.  460-61  (Fed.  Cir.  1990)  (LM7)- 
Qting  recent  cases  such  as  Roses  and 
Brass  Sheet  and  Strip  from  Germany: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  60  FR  38542, 
these  respondents  state  that  Department 
policy  mandates  use  of  a  U.S.  dollar 
interest  rate  to  calculate  imputed  credit 
on  U.S.  sales  even  in  cases  where  a 
respondent  has  no  borrowdngs. 
Respondents  also  argue  that,  in  LM7,  the 
court  reversed  the  Department's 
decision  to  apply  a  higher  home  market 
borrowdng  rate  to  sales  denominated  in 
U.S.  dollars  and  directed  the 
Department  to  recalculate  imputed 
credit  expenses  using  a  U.S.  dollar  rate 
under  the  rationale  that  a  borrower  will 
look  for  the  lowest  possible  rate  across 
international  borders.  Respondents 
conclude  that  the  only  way  to  measure 
the  cost  of  financing  sales  made  in  U.S. 
dollars  is  by  applying  a  dollar  interest 
rate  to  the  dollar  price.  Respondents 
recommend  that  the  Department  use  the 
U.S.  prime  rate  to  calculate  credit 
expenses  for  firms  with  no  actual  U.S. 
doUar  borrowings. 

The  FTC  states  in  its  rebuttal  brief 
that  respondents  argued  in  the  fourth 
review  that,  as  a  result  of  the  steady 
devaluation  of  the  Colombian  peso 
against  the  U.S.  dollar,  it  is  cheaper  to 
borrow  pesos  in  Colombia  than  it  is  to 
borrow  dollars.  The  FTC  asserts  that  this 
seems  to  refute  respondents'  claim  in 


these  three  reviews  that  peso 
borrowings  to  finance  dollar  debt  is 
contrary  to  economic  reality.  The  FTC 
also  indicates  that  LMl  does  not  apply 
because,  in  that  case,  the  foreign 
producer  had  actually  obteiined  dollar- 
denominated  loans  and  could  be 
expected  to  use  such  financing  with 
respect  to  its  U.S.  sales.  The  FTC  points 
out  that  LMI  did  not  hold  that,  where  a 
company  had  actual  borrowings  in  a 
particular  ciurency,  that  rate  should  be 
rejected  in  favor  of  an  estimate  of  the 
rate  that  would  have  been  obtained  if 
the  company  obtained  dollar- 
denominated  loans.  The  FTC  argues  that 
the  currency  in  which  a  sale  takes  place 
does  not  necessarily  have  any 
relationship  to  the  borrowing  rate  faced 
by  a  grower,  and  that  the  Department 
must  derive  the  appropriate  interest  rate 
from  the  firm's  actual  borrowing 
experience.  Finally,  the  FTC  concludes 
that  not  all  respondents  would  be  able 
to  obtain  dollar-denominated  financing 
and  that  the  Department  lacks  authority 
to  estimate  a  dollar  rate  where  the 
record  contains  evidence  of  the  actual 
costs. 

Department's  Position:  Consistent 
with  our  practice  in  the  Fourth  Review 
and  in  the  preliminary  results  of  these 
reviews,  we  used  U.S.  dollar  borrowing 
rates  to  impute  U.S.  credit  expenses 
where  the  respondent  or  a  U.S.  related 
party  had  U.S.  dollar  short-term 
borrowings.  However,  where  a 
respondent  (or  its  U.S.  related  party) 
had  no  dollar  borrowings  and  financed 
its  working  capital  through  Colombian 
peso  borrowings,  we  calculated  U,S. 
imputed  credit  expenses  using  the 
firm's  actual  peso-denominated  short- 
term  borrowing  rate,  and  adjusted  this 
rate  to  reflect  the  appreciation  of  the 
dollar  against  the  peso.  We  did  this  by 
subtracting  the  rate  of  appreciation  of 
the  dollar  against  the  peso  during  each 
POR  from  the  peso-denominated  short- 
term  borrowing  rate  reported  by  the 
firm.  Only  where  no  short-term 
borrowings  were  reported  in  either 
currency  did  we  use  the  U.S.  prime  rate 
during  each  POR. 

Although  we  recognize  that  our 
current  decision  represents  a  change ' 
from  our  recent  practice,  we  disagree 
with  respondents  that  our  decision  to 
use  peso-denominated  short-term 
borrowing  rates,  adjusted  for  currency 
fluctuations,  is  contrary  to  commercial 
reality  and  the  law  as  established  in 
LMl.  hi  LMI,  the  CAFC  stated  that  the 
cost  of  credit  "must  be  imputed  on  the 
basis  of  usual  and  reasonable 
commercial  behavior.  "  LW-La  Metalli 
Industriale,  S.p.A.  v.  United  States,  912 
F.2d  455.  461  (Fed.  Cir.  1990).  Because 
the  respondent  in  LMI  provided 
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evidence  that  it  had  obtained  dollar- 
denominated  loans  dunng  the  period  of 
investigation,  and  because  the  dollar 
rate  was  lower  than  the  corresponding 
lira  rate,  the  CAFC  held  that  the 
Department  should  have  used  the  lower 
dollar  rate  for  purposes  of  calculating 
imputed  credit.  However,  in  this  case, 
many  of  the  respondents  did  not  have 
U.S.  doUar-denommated  loans 
After  LMI,  dunng  the  LTF\' 
investigations  involving  certain  carbon 
steel  butt-weld  pipe  fittings,  the 
Department  proposed  a  new  policy  for 
selecting  interest  rates  to  be  used  in 
imputed  credit  calculations  See 
Memorandum  from  Program  Manager  to 
the  File  (August  8,  1996).  attaching  a 
September  6.  1994.  Memorandum  from 
the  Director  of  the  Office  of 
Investigations  to  the  Deputy  Assistant 
Secretary  for  Investigations  (hereinafter 
referred  to  as  "the  1994 
Memorandum").  The  1994 
Memorandum  suggests  that,  in 
situations  where  the  respondent  has  no 
short-term  borrowings  in  the  currency  of 
the  transaction,  the  Department  can:  (1) 
Accept  ■externa!"  information  about  the 
cost  of  borrowing  in  the  relevant 
currency;  or  (2)  adjust  for  the 
application  of  a  single,  observed  interest 
rate  to  both  home  market  and  U.S.  sales, 
taking  into  account  exchange  rate 
fluctuations  between  the  two  currencies. 
The  1994  Memorandum  gave  preference 
to  the  first  option:  however,  it 
acknowledged  the  acceptabihty  of  using 
borrowing  rates  incurred  in  a  different 
currency  from  that  of  the  transaction,  if 
the  rates  are  adjusted  for  exchange  rate 
fluctuations. 

The  1994  Memorandum  makes  clear 
that  the  practice  of  using  unadjusted 
home  market  currency  borrowing  rates 
to  impute  US  credit  expenses  is  not 
acceptable  because  it  does  not  account 
for  fluctuations  m  exchange  rates  over 
time.  This  reasoning  was  further 
articulated  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Austria,  60 
PR  33551,  33555  (June  28.  1995) 
iOCTG).  In  OCTG  the  Department 
stated, 

A  company  selling  in  a  given  currency 
(such  as  sales  denominated  in  dollars)  is 
effectively  lending  to  its  purchasers  in  the 
currency  in  which  its  receivables  are 
denominated  (in  this  case,  in  dollars)  for  the 
period  from  shipment  of  its  goods  until  the 
date  it  receives  pavinent  from  its  purchaser. 
Thus,  when  sales  are  made  in,  and  future 
pa\-ments  are  expected  in,  a  given  currency, 
the  measure  of  the  company's  extension  of 
credit  would  be  based  on  an  interest  rate  tied 
to  the  currency  in  which  its  receivables  are 
denominated.  Only  then  does  establishing  a 
measure  of  imputed  credit  recognize  both  the 
time  value  of  money  and  the  effect  of 


currency  fluctuations  on  repatriating 
revenue. 

The  new  pohcy  described  in  the  1994 
Memorandum  was  most  recently 
implemented  in  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Australia;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  61  PR  14'049,  14054  (March  29, 
1996)  [Steel],  hi  Steel,  the  Department 
stated, 

When  a  respondent  has  no  U.S. 
borrowings,  it  is  no  longer  the  Department's 
practice  to  substitute  home  market  interest 
rates  when  calculating  U.S.  credit  expense 
and  inventory  carrying  costs.  Rather,  the 
Department  will  now  match  the  interest  rate 
used  for  credit  expenses  to  the  currency  in 
which  the  sales  are  denominated.  •   •   • 
Where  there  is  no  borrowing  in  a  particular 
currency,  the  Department  moy  use  external 
information  about  the  cost  of  borrowing  in 
that  currenc>'.  *   *   '  In  the  absence  of  U.S. 
dollar  bonvwings.  we  need  to  arrive  at  a 
reasonable  surrogate  for  imputing  U.S.  credit 
expense  There  are  many  and  varied  factors 
that  determine  at  what  rate  a  firm  can  borrow 
funds,  such  as  the  size  of  the  firm,  its 
creditworthiness,  and  its  relationship  with 
the  lending  bank. 

(Emphasis  added.)  See  also  Final 
Results  of  Antidumping  Duty 
Administrative  Re\iew:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Sweden, 
61  FR  15772.  15780  (April  9,  1996). 

We  note  that  Steel  does  not  state  that. 
in  the  absence  of  U.S.  dollar- 
denominated  loans,  the  Department  will 
impute  credit  expenses  based  on 
"external  mformation."  Rather,  Steel 
states  that  the  Department  will  use  a 
reasonable  surrogate  for  imputing  U.S. 
credit  expenses  Respondents'  actual 
peso-denominated  short-term  borrowing 
rates,  adjusted  for  the  rate  of 
appreciation  of  the  dollar  against  the 
peso,  are  reasonable  surrogates  for  U.S. 
dollar  short-term  borrowing  rates.  Such 
rates  are  reasonable  because  the  cost  of 
extending  credit  to  customers  can  be 
measured  by  a  company's  actual  short- 
term  borrowing  experience.  Companies 
often  take  out  short-term  loans  to  fund 
business  operations  in  anticipation  of 
receiving  revenue,  especially  small 
flower  growers  who  sell  on  a 
consignment  basis.  Therefore,  if  a  flower 
grower's  operations  are  paid  for  in 
pesos,  it  is  reasonable  to  use  the 
company's  actual  peso-denominated 
short-term  borrowing  rate  to  measure 
the  opportimity  cost  of  extending  credit 
to  customers,  if  that  rate  is  adjusted  for 
fluctuations  in  the  peso/dollar  exchange 
rate  to  take  into  account  "the  effect  of 
currency  fluctuations  on  repatriating 
revenue"  noted  in  OCTG. 

We  recognize  that  in  the  recent  Steel 
decisions,  issued  in  March  and  April  of 
this  year,  we  used  average  short-term 


lending  rates  calculated  by  the  Federal 
Reserve  as  surrogates  for  actual  U.S. 
dollar  borrowing  rates.  However,  we 
have  decided  not  to  reopen  the  record 
at  this  late  stage  in  order  to  collect 
Federal  Reserve  borrowing  rates  and 
solicit  comments  on  their  use,  given 
that:  (1)  The  adjusted  home  market 
interest  rates  that  we  have  used  are 
reasonable  surrogates  for  imputing  U.S. 
credit  expenses;  (2)  several  hundred 
recalculations  would  be  required  in 
order  to  impute  credit  expenses  on  a 
different  basis;  and  (3)  further  delays  in 
issuing  these  final  results  would  be 
caused  by  reopening  the  record  and 
recalculating  this  adjustment.  See 
Tapered  RoUer  Bearings  Four  Inches  or 
Less  in  Outside  Diameter  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  55  FR  22369 
(June  1,  1990)  (Comment  27). 

Finally,  as  stated  by  the  FTC,  we  note 
that,  during  the  fourth  review, 
respondents  did  not  contend  that  the 
use  of  peso-denominated  short-term 
borrowing  rates  (adjusted  for  exchange 
rate  fluctuations)  was  inappropriate  for 
respondents  with  no  U.S.  dollar 
borrowings.  Instead,  respondents 
implied  that  adjusted  peso-denominated 
short-term  borrowing  rates  did  reflect 
economic  reahty,  arguing  that 
borrowing  pesos  in  Colombia  was 
cheaper  than  borrowing  U.S.  dollars, 
even  when  financing  dollar  debt.  In  the 
fourth  review,  respondents  contended 
only  that  we  should  adjust  the  peso- 
denominated  short-term  borrowing  rates 
for  devaluation  of  the  peso  against  the 
dollar  [i.e.,  currency  fluctuation),  and 
we  made  this  adjustment.  During  the 
fourth  review  period,  the  dollar 
appreciated  against  the  peso  at  a  high 
rate.  This  resulted  in  a  large  downward 
adjustment  to  the  peso-denominated 
short-term  borrowing  rates,  and. 
therefore,  a  low  U.S.  imputed  credit 
calculation.  However,  during  the 
current  reviews,  the  rate  of  appreciation 
of  the  dollar  against  the  peso  was  not  as 
significant,  and,  therefore,  the  offsets  to 
the  peso-denominated  short-term 
borrowing  rates  are  smaller. 
Respondents  now  object  to  the  use  of 
peso-denominated  short-term  borrowing 
rates,  arguing  that  they  do  not  reflect 
"economic  reahty."  However,  it  would 
be  inappropriate  for  the  Department  to 
change  its  practice  in  these  reviews 
merely  because  the  lower  rate  of 
appreciation  of  the  dollar  against  the 
peso  would  result  in  less  favorable 
adjustments  for  respondents. 

Comment  23:  Asocolflores  contends 
that  the  Department's  methodology  for 
adjusting  the  peso  borrowing  rates  used 
to  calculate  U.S.  imputed  credit 
expenses  is  incorrect  because  it 
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measures  the  effective  peso  borrowing 
rate,  f?  g..  the  cost  of  borrowmg  pesos  to 
finance  the  equivalent  m  pesos  of 
dollars,  Asocolflores  contends  that,  if 
the  Department  continues  to  use  an 
adjusted  peso  borrowing  rate  to 
calculate  U.S.  imputed  credit  expenses. 
It  should  use  a  methodology  that 
measures  the  equivalent  dollar 
borrowing  rate,  e.g..  the  effective  cost  of 
lending  dollars  when  the  original 
borrowing  is  in  pesos. 

The  FTC  contends  that  the 
Department  s  methodology  for  adjusting 
the  peso  borrowiug  rates  is  correct,  and 
that  the  Department  should  reject 
respondents  proposed  calculation 
methodology, 

Dfportments  Position:  To  account  for 
tluctuations  m  the  peso/dollar  exchange 
rate,  and  because  U.S.  imputed  credit 
e.xpenses  must  be  quantified  in  dollars 
so  that  the>  may  be  deducted  from  USP. 
we  adjusted  peso  borrowing  rates  for  the 
devaluation  of  the  peso  against  the 
dollar  before  we  used  those  rates  to 
calculate  US  imputed  credit  expenses. 
Our  methodology  measures 
respondents'  borrowing  costs  in  real 
terms.  As  e.xplajned  in  our  response  to 
Comment  22  above,  this  methodology  is 
reasonable  Therefore,  we  have  not  used 
Asocolflores'  proposed  methodology. 

Comment  24.  Asocolflores  argues  that 
the  Department  should  use  annually- 
averaged  U.S.  prices  in  its  margin 
analysis,  it  argues  that,  due  to  (1)  The 
inability  to  control  production  in  the 
short-term,  (2)  the  highly  perishable 
nature  of  the  product  and  the  inabiUty 
to  store  production,  and  (3)  the  extreme 
seasonality  of  demand  and  prices,  the 
only  way  to  appropriately  measure  U.S. 
prices  is  by  using  annually-averaged 
U.S.  prices. 

The  FTC  responds  that  the 
Department  has  based  U.S.  prices  on 
monthly  averages  consistently 
throughout  this  proceeding  and  that 
there  are  no  new  facts  that  compel  the 
Department  to  do  otherwise. 

Department's  Position:  Section  777A 
of  the  Act  allows  the  Department  to 
"use  averaging  or  generally  accepted 
sampling  techniques  whenever  a 
significant  volume  of  sales  is  involved 
or  a  significant  number  of  adjustments 
to  prices  is  required."  Further,  the  Act 
states  that  the  "authority  to  select 
appropriate  samples  and  averages  shall 
rest  exclusively  with  the  administering 
authority;  but  such  samples  and 
averages  shall  be  representative  of  the 
transactions  under  investigation."  See 
also  19  CFR  353.59(b)  (1994). 

In  prior  reviews  and  the  investigation 
of  Colombian  flowers,  we  have 
exercised  our  authority  imder  section 
777A  by  using  monthly  U.S.  averages  to 


calculate  USP.  See,  e.g.,  Second  Review 
at  20495.  This  use  of  monthly  averaging 
has  been  upheld  by  the  dT.  See,  e.g.. 
Floral  Trade  Council  v.  United  States, 
775  F.  Supp.  1492,  1499-1501  (CIT 
1991). 

For  the  current  reviews  of  Colombian 
flowers,  we  have  continued  to  use 
monthly  averages  as  this  averaging 
period  compensates  for  the  perishabiUty 
of  the  subject  merchandise.  We  reject 
respondents'  invitation  to  engage  in 
annual  U.S.  averaging  because,  as  in 
prior  reviews,  annual  averaging  creates 
the  potential  for  masking  dumped  sales 
(i.e.,  annual  averaging  would  allow 
exporters  to  diunp  for  entire  months 
when  demand  is  sluggish,  so  long  as 
Ihey  recoup  their  losses  during  months 
of  high  demand).  Therefore,  we  have 
continued  our  practice  of  using  monthly 
average  U.S.  prices  in  our  margin 
analyses. 

Comment  25:  HOSA  Ltda.  and 
Asocolflores  argue  that  costs  should  be 
allocated  over  all  flowers  sold, 
including  "national  quality"  flowers. 
Their  arguments  are  based  on  two 
developments.  First,  both  claim  that 
national  quaUty  flowers  are  now  sold  in 
the  United  States  and  that  this 
development  is  supported  by  the 
Department's  verification  report  dealing 
with  HOSA's  sales  activities.  Because 
national  quality  flowers  are  subject  to 
the  order,  respondents  argue,  such 
flowers  cannot  have  a  cost  of  production 
of  zero.  Second,  both  cite  the  1990 
decision  of  the  CAFC  in  IPSCO.  Inc.  v. 
United  States,  965  F.2d  1056  [IPSCO], 
in  support  of  their  argiunent  that  the 
Department  can  no  longer  treat  national 
quahty  flowers  as  by-products  with  no 
cost.  Respondents  argue  that  the  only 
difference  between  national  and  export 
quality  flowers  is  quality  and  thus 
value.  Respondents  further  argue  that 
IPSCO  held  that  the  Department  may 
only  treat  as  a  by-product  products 
which  are  distinct  in  kind  from  the 
primary  product  subject  to  investigation 
and  that  lower  quality  grades  of  the 
same  product,  used  for  the  same 
purposes  as  the  primary  product  and 
produced  by  the  same  process,  may  not 
be  treated  as  a  by-product. 

The  FTC  argues  that  national  quality 
flowers  are  not  co-products  and  that  the 
test  to  determine  whether  a  product 
should  be  treated  as  a  co-product  or  by- 
product is  (1)  Whether  the  value  of  the 
product  is  lower  in  relation  to  the 
principal  product,  and  (2)  whether  the 
product's  production  is  only  incidental 
to  the  production  of  the  main  product. 
The  FTXD  concludes  that,  since  no  flower 
producer  intends  to  produce  lesser 
quality  flowers,  national  quality  flowers 
are  correctly  treated  as  by-products.  The 


FTC  also  argues  that  HOSA's  and 
Asocolflores'  rehance  on  IPSCO  is 
misplaced.  In  the  FTC's  view,  the  CAFC 
did  not  address  the  issue  of  whether  the 
value  difference  between  the  products 
necessitated  by-product  treatment. 

Department's  Position:  We  disagree 
with  HOSA.  One  of  the  factors  the 
Department  uses  to  assess  the  proper 
accounting  treatment  of  jointly- 
produced  products  is  a  comparison  of 
the  value  of  each  specific  product 
relative  to  the  value  of  all  products 
produced  during,  or  as  a  result  of,  the 
process  of  manufacturing  the  main 
product  or  products.  In  this  regard,  the 
distinguishing  feature  of  a  by-product  is 
its  relatively  minor  sales  value  in 
comparison  to  that  of  the  major  product 
or  products  produced.  Our  general 
practice  in  cases  involving  agricultural 
goods  has  been  to  treat  "reject"  products 
as  by-products  and  to  offset  the  total 
cost  of  production  with  revenues  earned 
from  the  sale  of  any  such  "reject" 
products.  We  then  allocate  the 
cultivation  costs,  net  of  any  recovery 
from  "rejects,  "  over  the  quantity  of  non- 
reject  products  actually  sold.  See,  e.g., 
Roses.  Roses  from  Ecuador:  Fresh  Cut 
Flowers  from  Colombia,  52  FR  6844 
(March  5.  1987];  Fresh  Cut  Flowers  from 
Peru.  52  FR  7003  (March  6.  1987);  Fall- 
Han.'ested  Round  White  Potatoes  from 
Canada.  48  FR  51673  (November  10. 
1983);  Fresh  Cut  Roses  from  Colombia, 
49  FR  30767  (August  1 .  1984). 

In  accordance  with  our  practice  in  the 
less-than-fair-value  investigation  and 
subsequent  reviews  of  this  case,  fresh 
cut  flowers  have  been  classified  as 
either  export-quality  (high  quality)  or  as 
culls  (low  quality  or  reject).  Our  practice 
was  upheld  by  the  CIT  in  Asociacion 
Colombiana  de  Exportadores  v.  United 
States,  704  F.  Supp.  1114,  1125-26  (CIT 
1989).  The  CIT  found  that  "(cJuUs  were 
often  disposed  of  as  waste,  or  if  saleable, 
were  sold  for  low  prices  in  the  local 
market.  ITA's  treatment  of  non-export- 
quality  flowers  as  a  by-product  was 
supported  by  substantial  evidence.  The 
record  indicates  that  cull  value  was 
relatively  low  and  that  the  production  of 
culls  was  unavoidable.  These  both  have 
been  recognized  by  IT  A  in  the  past  as 
indicia  of  by-product  status."  The  CIT 
further  noted  that  "(cjull  value,  if 
determinable,  should  be  deducted  from 
cost  of  production  and  production  costs 
should  not  be  allocated  to  culls." 

However,  in  these  reviews, 
respondents  have  characterized  culls  as 
"national"  or  "second"  quality  flowers 
and  have  argued  that,  because  HOSA 
exported  some  "second-quality" 
flowers,  they  cannot  be  treated  as  by- 
products. We  agree  with  respondents 
that  any  flowers  sold  to  the  United 
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States  should  not  he  treated  as  by- 
products, and,  for  our  preliminary 
results  of  review,  we  did  in  fact  allocate 
costs  to  all  export-quality  flowers  HOSA 
produced  during  the  PORs.  However, 
we  disagree  that  the  HOSA  verification 
report  demonstrates  that  cull  flowers 
were  sold  to  the  United  States,  At 
venfication.  HOS.A  explained  that  it 
sold  a  small  quantity  of  flowers  that  it. 
HOSA,  had  graded  as  "second  quality" 
to  the  United  States  and  only  during 
periods  of  peai.  demand  ("HOSA  stated 
that  •   •   •  some  second-quality  flowers 
were  even  sold  m  the  United  States  in 
periods  of  high  demand,"  HOSA  Group 
Verification  Report  (Januar\-  13, 1995), 
at  10).  In  addition,  we  found  at 
verification  that  HOSA  generally  only 
sold  export -quality  flowers  in  the  home 
market  when  demand  in  the  United 
States  was  too  low  to  justify  shipping 
the  flowers  to  the  United  States. 
In  HOS.A's  original  section  D 
response,  HOSA  reported  that  it  has  two 
grades;  top  quality,  which  meet  all  of  a 
number  of  standards,  and  culls,  which 
do  not  meet  all  of  the  standards 
enumerated  in  the  response  See  HOSA 
Group  response  to  sections  C  and  D 
dated  July  22,  1994  at  21   Later,  HOSA 
claimed  that  it  did  not  sell  culls,  but 
rather  that  it  sold  second  quality  flowers 
in  the  home  market.  At  verification. 
HOSA  presented  a  Ust  of  standards  that 
applied  to  ail  "first  quality"  flowers  and 
explained  that  "second  quality  '  flowers 
were  those  flowers  that  did  not  meet  all 
of  the  standards  necessary  for  a  flower 
to  be  graded  as  "first  quality."  See 
HOS.A.  Group  Venfication  Report 
[January  13.  1995)  at  9-11.  This 
definition  of  "second  quality"  flowers 
matches  the  definition  of  cull  flowers 
HOS.^  originallv  reported  Therefore, 
we  find  no  reason  to  treat  what  HOSA 
claims  to  be  "second  quality"  flowers 
sold  in  the  home  market  any  differently 
than  we  have  treated  culls  in  these 
reviews. 

We  find  that  HOSA's  internal  grading 
system  is  not  dispositive  as  to  whether 
a  cull  is  a  by-product.  While  HOSA 
claims  to  have  sold  some  "second- 
quality"  flowers  in  the  United  States, 
this  does  not  mean  that  HOSA  did  not 
produce  and  sell  culls  in  Colombia.  If  a 
flower  is  to  be  exported  it  must  meet  the 
minimum  grade  requirements  of  the 
U.S.  market,  whereas  a  cull  is  any 
flower  that  does  not  meet  those 
requirements.  Such  flowers  are  not 
intended  to  be  produced  and  are  not 
worth  exporting.  We  use  the  term 
"culls"  as  an  accounting  concept  in 
distinguishing  which  individual 
products  may  reasonably  carry  costs, 
but  this  is  not  necessarily  a  grading 
concept.  Culls  are  not  simply  a  low 


grade  of  flowers,  but  are  unintentionally 
and  unavoidably  produced  by-products 
that  have  minimal  value.  The  record 
shows  that  the  "second-quality"  flowers 
sold  by  HOSA  in  the  home  market  had 
very  low  value:  "HOSA's  home  market 
prices  for  'second-quaUty'  flowers  were, 
on  average,  approximately  40%  of  home 
market  prices"  for  first  quality  [i.e., 
indisputably  export-quality)  flowers, 
and  "both  grades  sold  in  thaAome 
market  were,  on  average,  below  cost." 
See  HOSA  Group  Verification  Report 
(January  13,  1995)  at  9-11.  Contrary  to 
HOSA's  assertions,  the  fact  that 
"second-quahty"  flowers  sold  in  the 
home  market  were  sold  at  prices  well 
below  the  costs  HOSA  attributes  to  the 
production  of  these  flowers  suggests 
that  there  is  not  a  genuine  domestic 
market  for  "second-quahty"  flowers 
which  HOSA  claims  it  intends  to 
produce.  Furthermore,  HOSA's  claims 
that  a  few  "second-quality"  flowers 
were  sold  in  the  United  States,  and  then 
only  during  peak  periods  of  demand, 
leads  us  to  conclude  that  the  vast 
majority  of  "second-quality"  flowers  did 
not  meet  the  minimum  standards  for 
sale  in  the  United  States,  and  that  the 
vast  majority  of  "second-quality" 
flowers  were  therefore  culls. 

We  conclude  that  HOSA's  domestic 
market  is  no  different  from  the  market 
enjoyed  by  other  Colombian  flower 
producers.  In  other  words,  this  market 
exists  to  the  extent  that  HOSA.  like 
many  other  Colombian  flower 
producers,  sells  flowers  it  cannot  export 
as  surplus  at  the  farm  gate  for  whatever 
price  it  can  get  for  the  flowers. 

Nevertheless,  we  conducted  a  further 
test  of  our  treatment  of  cull  flowers  as 
by-products.  We  examined  the  total 
national-  and  export-quahty  sales  of  the 
ten  largest  producers  in  these  reviews  in 
order  to  determine  whether  national- 
quahty  flower  sales  had  significant 
value.  Six  of  these  firms  had  cull,  or 
national,  flower  sales  We  have  found 
that  total  and  average  per-unit  revenues 
generated  from  the  sale  of  cull  flowers 
were  small  (in  most  cases  negligible) 
compared  to  total  revenues  generated 
torn  the  sale  of  subject  merchandise 
(including  culls)  [see  Memorandum  to 
Holly  Kuga  from  Laurie  Parkhill  (July 
30, 1996)).  This  pattern  is  consistent 
with  the  CIT's  standard  that  by-products 
are  sold  at  a  very  low  value. 

We  find  no  evidence  to  support 
respondent's  claim  that  there  is  Uttle 
difference  in  grade  between  export- 
quality  and  national-quahty  flowers.  We 
did  find  at  verification  that  the  prices  of 
"second-quahty"  flowers  sold  in  the 
home  market  were  considerably  less 
than  the  prices  of  "first-quality"  flowers 
sold  in  the  home  market.  No  other 


respondents  claimed  that  cull  flowers 
were  in  any  way  comparable  to  export- 
quaUty  flowers.  This  factual  situation 
suggests  that  the  grades  are  not 
comparable,  and  that  there  is  a 
significant  difference  in  grade  between 
export-quality  and  national-quahty 
flowers. 

We  disagree  with  respondents' 
argument  that  the  inclusion  of  cull 
flowers  in  the  class  or  kind  of 
merchandise  compels  us,  under  the 
IPSCO  decision,  to  assign  cost  to  culls. 
A  decision  that  a  particular  product  is, 
or  is  not,  within  the  scope  of  a 
proceeding  does  not  dictate,  nor 
necessarily  have  any  relation  to,  the 
selection  of  the  particular  cost 
accounting  methodology  that  must  be 
apphed  in  the  determination  of  CV.  We 
do  not  read  the  CAFC's  decision  in 
IPSCO  as  standing  for  the  proposition 
that,  in  all  circumstances,  a  by-product, 
for  accounting  purposes,  cannot  be 
within  the  class  or  kind  of  merchandise 
as  that  term  is  defined  under  the  Act. 
Moreover,  as  discussed  above,  our 
position  in  this  regard  has  been  well- 
estabUshed  in  previous  decisions  and 
exphcitly  upheld  by  the  CIT. 

We  have  nad  an  estabUshed  practice 
since  the  less-than-fair-value  (LTFV) 
investigation  of  treating  cull  flowers  as 
by-products.  Neither  respondents  nor 
petitioner  in  this  proceeding  have 
voiced  any  concern  regarding  this 
practice  prior  to  these  reviews.  Now, 
HOSA  and  Asocolflores  claim  that  the 
factual  situation  has  changed  such  that 
we  must  significantly  alter  our 
treatment  of  cull,  or  national-quality, 
flowers.  In  other  words,  these 
respondents  claim  that  (1)  National- 
quahty  flowers  are  not  by-products  but 
co-products.  (2)  there  is  a  viable  market 
for  such  (national-quahty)  flowers  in  the 
home  market,  and  (3)  there  is  httle 
difference  in  grade  between  export- 
quahty  and  national-quahty  flowers. 
The  burden  is  on  HOSA  and 
Asocolflores  to  demonstrate  that  these 
factual  situations  exist.  Respondents 
submitted  no  evidence  that 
demonstrated  these  three  points.  In  fact, 
for  each  point  raised  by  respondents, 
record  evidence  supports  a  different 
conclusion.  The  only  change  that  we 
found  appears  to  be  HOSA's  internal 
grading  system.  Therefore,  we  find  that 
we  have  no  grounds  to  warrant  a  change 
in  our  established  practice. 

Company-Specific  Issues  Raised  by 
Asocolflores 

Comment  26:  Asocolflores  asserts  that 
the  Department  erred  in  collapsing  eight 
companies  into  the  Queen's  Flowers 
Group.  Asocolflores  notes  that  the 
Department's  August  3^,  1995 
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memorandum  predicates  its  collapsing 
test  bv  examining  the  relationship 
between  the  Queen's  Flowers  Group 
companies  under  section  771(13)  of  the 
Act.  Respondents  assert  that  the 
Department  established  precedents  for 
this  analysis  in  Roses  from  Ecuador  &t 
7040  and  .\'otice  of  Final  Determination 
of  Salfs  at  Less  Than  Fair  Value  and 
Final  Negative  Critical  Circumstances 
Determination:  Disposable  Pocket 
Ughters  From  Thailand,  60  FR  14263, 
14268  IMarth  16,  1995)  (Lighters). 
However.  Asocolflores  distinguishes 
Hoses  from  Ecuador  and  Lighters  from 
the  instant  case.  Whereas  the  former 
cases  involved  collapsing  the  sales  in 
the  United  States  of  related  parties,  in 
the  instant  case,  .Asocolflores  notes,  the 
Department  would  collapse  both  sales 
and  constructed  value  data.  As  such, 
Asocolflores  argues  that  both  the  related 
party  definitions  of  section  771(13)  and 
section  773(e)(4)  need  be  satisfied  before 
the  Department  may  apply  its  collapsing 
analysis. 

.Asocolflores  contends  that  Congress 
has  clearly  delineated  the  circumstances 
under  which  the  Department  may 
disregard  transactions  between 
companies  Respondents  assert  that  the 
Department  has  no  authority  to  look 
past  the  transfer  price  and  use  the 
sellers  cost  of  production  unless  the 
relationship  between  buyer  and  seller 
meet  the  criteria  set  forth  in  section 
773(e)(4).  Asocolflores  argues  that  the 
Department  cannot  circumvent 
Congress'  intent  and  the  express 
requirements  of  the  statute  by  applying 
a  different  related  partv  test. 

Asocolflores  agrees  t}iat.  under 
773b(e)l4j,  a  few  of  the  companies  are 
related.  .Asocolflores  also  agrees  that 
some  of  the  companies  are  related  under 
771(13).  However.  .Asocolflores 
contends  that  not  all  are  related  to  each 
other,  nor  can  the  Department  use  the 
transitive  pnnciple  to  relate  two  parties 
simply  because  they  are  both  related  to 
a  third  party  .Asocolflores  contends 
that,  in  its  analysis  of  the  two  sub- 
groups within  tiie  Queen's  Flowers 
Group,  the  Department  ignores  the  fact 
that  there  are  several  pairings  of 
companies  which  do  not  meet  the 
statutory  criteria.  Asocolflores  argues 
that  the  Department  may  not  collapse 
companies  that  are  not  related. 

Asocolflores  asserts  that, 
notwithstanding  the  Department's 
failure  to  realize  the  threshold  to  its 
collapsing  analysis  has  not  been  met, 
the  Department  erred  in  its  conclusions 
for  the  five  points  of  the  collapsing  test. 
Asocolflores  agrees  that  some  of  the 
companies  have  common  board 
members,  but  that  this  criterion  is  not 
satisfied  for  all  companies. 


According  to  Asocolflores,  the 
Department's  conclusion  that  shifting  of 
production  is  possible  if  companies 
produce  the  same  merchandise  renders 
the  test  meaningless.  Asocolflores 
argues  that  where  companies  produce 
the  same  merchandise,  shifting  of 
production  is  not  possible  unless  the 
flower  plant  itself  is  uprooted  and 
transferred  to  another  location.  Ln 
addition,  r^pondents  state  that  several 
of  the  firms  do  not  produce  the  same  or 
even  subject  merchandise. 

Asocolflores  goes  on  to  state  that,  in 
analyzing  whether  the  companies 
operate  as  separate  and  distinct  entities, 
the  Department  ignored  the  fact  that 
each  company  is  run  by  its  own 
independent  manager  and  does  not 
assist  the  other  companies  through 
loans  or  otherwise.  Instead,  Asocolflores 
asserts  the  Department  focuses  on  sales 
of  flowers  between  some  of  the 
companies.  However,  Asocolflores 
contends  that,  if  the  sales  between 
companies  were  arm's-length 
transactions,  then  the  Department  must 
conclude  that  the  companies  operate  as 
separate  and  distinct  entities  under 
section  773(e)(2).  Moreover, 
Asocolflores  notes  that  it  is  a  common 
industry  practice  for  flower  companies 
to  buy  or  sell  small  quantities  of  flowers 
to  help  fill  an  order.  As  an  example, 
Asocolflores  refers  to  Agroindustrial  del 
RioFrio,  which  is  a  bouquet  maker.  As 
such,  Asocolflores  states,  it  must 
purchase  a  variety  of  flowers  from  other 
producers.  Yet,  according  to 
Asocolflores,  the  intercompany 
transactions  are  few  and  far  between 
and  occur  at  prices  above  their  cost  of 
production,  and  all  the  purchased 
flowers  were  then  exported  to  third 
countries,  not  the  United  States, 
Asocolflores  maintains  that  the  sales  to 
the  commonly  owned  importers  are 
irrelevant  to  the  Department's  analysis 
of  this  criterion.  Moreover,  Asocolflores 
contends,  the  importers  have  developed 
an  inventory  system  that  precludes  the 
potential  for  price  manipulation. 
Asocolflores  argues  that  the  existence  of 
common  board  members  cannot  be 
suifficient  to  prove  that  two  respondents 
actually  share  marketing  and  sales 
information.  Because  interlocking 
boards  of  directors  is  a  separate  factor, 
it  should  not  overlap  with  the 
Department's  consideration  of  whether 
two  respondent's  share  marketing  and 
sales  information, 

Asocolflores  points  to  the  companies' 
statements  that  they  do  not  share  sales 
or  marketing  information  or  offices. 
Asocolflores  maintains  that,  lacking 
evidence  to  the  contrary,  these 
statements  preclude  the  Department 
from  concluding  otherwise.  Asocolflores 


maintains  that,  although  some  of  the 
companies  in  the  group  rent  office  space 
in  a  building  that  is  owned  by  some  of 
the  companies  in  the  group,  neither  the 
costs  nor  the  spaces  are  shared,  and 
each  firm  operates  its  own  phone  line. 

Asocolflores  disputes  the 
Department's  conclusions  regarding  the 
fact  that  there  are  intercompany 
transactions;  in  respondents'  opinion 
this  does  not  indicate  that  the 
companies  are  involved  in  each  other's 
pricing  and  production  decisions. 
.Asocolflores  also  disagrees  with  the 
Department's  conclusion  that,  because 
virtually  all  of  the  production  of  flowers 
is  sold  by  the  related  importers,  the 
companies  are  linked  to  one  another. 

In  sum.  .Asocolflores  maintains  that, 
by  collapsing  the  companies'  cost  and 
sales  data,  the  Department  achieves  the 
very  effect  that  it  intends  to  avoid:  the 
possibility  of  manipulation.  Although 
the  companies  do  not  object  to  being 
collapsed  per  se  (notwithstanding  their 
belief  that  the  Department  has  no  legal 
or  statutory  authority  to  collapse  any  or 
all  of  the  20  companies),  they  take  issue 
with  the  collapsing  analysis  because 
they  fear  that  the  Department  may  use 
the  results  of  such  analysis  in 
determining  whether  the  companies 
responded  completely  to  the 
questionnaire. 

The  FTC  maintains  that  .Asocolflores 
is  incorrect  in  asserting  that  section 
771(13)  is  limited  to  identifying  when 
an  exporter  and  an  importer  are  related. 
The  FTC  states  that  section  771(13)  also 
defines  relationships  when  the 
merchandise  is  sold  to  the  United  States 
"by  or  for  account  of  the  exporter"  (19 
C.F.R.  §  353.41(c))  or  when  the 
merchandise  is  sold  in  the  home  market 
to  or  through  a  related  party  (19  C.F.R. 
§  353.45).  In  contrast,  the  FTC  asserts, 
the  definition  in  section  773(e)(4)  only 
applies  to  producers  who  purchase 
major  inputs  from  related  suppliers. 

Given  the  nature  of  the  flower 
industry  and  the  lack  of  markings 
identifying  the  producer,  the  FTC  argues 
that  the  Department's  concerns  that  a 
producer  with  a  high  margin  may  route 
its  flowers  through  a  related  producer 
with  a  low  margin  should  be 
heightened.  The  FTC  believes  that, 
considering  this  environment,  coupled 
with  the  various  transactions  and 
relationships  between  the  members  of 
the  Queen's  Flowers  Group,  the 
Department  appropriately  collapsed  the 
Group  into  a  single  entity. 

Asocolflores  rebuts  that  the  FTC  has 
not  identified  where  in  the  statute  or  the 
questionnaire  a  company  can  look  to 
determine  which  definition  of  related 
party  the  Department  will  apply  for  the 
purpose  of  collapsing.  Moreover, 
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Asocolflores  reiterates  its  assertion  that 
771(13)  is  limited  to  defimng  the 
relationship  between  the  importer  and 
the  exporter,  not  between  two  exporters. 
Finally.  Asocolflores  contends  that  the 
FTC  fails  to  point  to  record  evidence 
that  all  of  the  companies  are  related 
under  the  statutory  tests. 

The  FTC  rebuts  that  19  CFR  353.41(c) 
and  353.45  clearly  direct  the 
Department  to  section  771(13),  while 
section  773(e)(4)  apphes  only  to  the 
reporting  of  certain  constructed  value 
data.  Moreover,  petitioner  asserts,  it  is 
the  Department  that  determines  whether 
to  collapse  related  parties. 

Department's  Position:  For  these  final 
reviews,  we  have  continued  to  collapse 
the  original  eight  members  of  the 
"Queen's  Flowers  Group."  Additionally, 
for  the  other  twelve  companies  under 
consideration,  we  have  determined  that 
•  they  should  be  collapsed  with  the 
original  eight  members  of  the  Queen's 
Flowers  Group. 

As  we  have  noted  elsewhere,  "(ijt  is 
the  Department's  long-  standing  practice 
to  calculate  a  separate  dumping  margin 
for  each  manufacturer  or  exporter 
investigated."  Find  DeterminaUons  of 
Sales  at  Less  than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Japan.  58  FR  37154,  37159  (July 
9, 1993)  {Japanese  Steel).  Because  the 
Department  calculates  margins  on  a 
company-by-company  basis,  it  must 
ensiue  that  it  reviews  the  entire 
producer  or  reseller,  not  merely  a  part 
of  it.  The  Department  reviews  the  entire 
entity  due  to  its  concerns  regarding 
price  and  cost  manipulation.  Because  of 
this  concern,  the  Department  examines 
the  question  of  whether  reviewed 
companies  "constitute  separate 
manufacturers  or  exporters  for  purposes 
of  the  dumping  law."  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Certain  Granite  Products  from 
Spain,  53  FR  24335,  24337  (June  28, 
1988).  Where  there  is  evidence 
indicating  a  significant  potential  for  the 
manipulation  of  price  and  production, 
the  Department  will  "collapse"  related 
companies;  that  is,  the  Department  will 
treat  the  companies  as  one  entity  for 
purposes  of  calculating  the  dumping 
margin.  See  Nihon  Cement  Co..  Ltd.  v. 
United  States,  SUp  Op.  93-80  (CIT  May 
25,  1993). 

To  determine  whether  companies 
should  be  collapsed,  the  Department 
makes  three  inquiries.  First,  the 
Department  examines  whether  the 
companies  in  question  are  related 
within  the  meaning  of  section  771(13)  of 
the  Act.  See  Lighters  From  Thailand  at 


14268  (declining  to  collapse  non-related 
companies).  Second,  the  Department 
examines  whether  the  companies  in 
question  have  similar  production 
facilities,  such  that  retooling  would  not 
be  required  to  shift  production  from  one 
company  to  another.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
42511,  42512  (Aug.  16,  1995)  (Steel 
from  Canada).  Third,  the  Department 
examines  whether  there  exists  other 
evidence  indicating  a  significant 
potential  for  the  manipulation  of  price 
or  production.  The  types  of  factors  the 
Department  examines  include:  (1)  The 
level  of  common  ownership;  (2)  the 
existence  of  interlocking  officers  or 
directors  (e.g.,  whether  managerial 
employees  or  board  members  of  one 
company  sit  on  the  board  of  directors  of 
the  other  related  parties);  and  (3)  the 
existence  of  intertwined  operations. 
"The  Department  need  not  show  all  of 
these  factors  exist  in  order  to  collapse 
related  entities,  but  only  that  the 
companies  are  sufficiently  related  to 
create  the  possibiUty  of  price 
manipulation."  Japanese  Steel. 

In  examining  the  questionnaire 
responses  for  several  of  the  companies 
involved  in  these  administrative 
reviews,  we  noticed  the  existence  of 
numerous  interrelationships  (via 
ownership  and  otherwise).  We  asked  for 
additional  information  concerning  these 
relationships  and.  as  a  result,  have 
concluded  that  these  companies  should 
be  collapsed. 

First,  the  companies  within  the 
Queen's  Flowers  Group  are  related  to 
each  other  within  the  meaning  of 
section  771(13)  of  the  Act.  See 
Memoranda  From  Michael  F.  Panfeld  to 
Holly  A.  Kuga,  dated  August  3,  1995 
and  February  1,  1996.  Second,  these 
companies  have  similar  production 
facilities.  All  of  these  companies 
produce  flowers  in  a  similar  manner 
and.  thus,  the  companies  would  not 
need  to  engage  in  retooling  to  shift 
production.  Third,  other  proprietary 
evidence  indicates  that  there  is  a 
significant  potential  for  price  or  cost 
manipulation  among  these  companies. 
In  general,  this  additional  evidence 
consists  of:  (1)  The  existence  of 
interlocking  managers,  officers  and 
directors;  (2)  the  shipment  of  subject 
merchandise  through  common 
importers  in  the  United  States;  (3)  use 
of  common  office  space  and  shared 
costs;  and  (4)  intercompany 
transactions.  See  Memorandum  from 
Michael  F.  Panfeld  to  File  dated 
November  17, 1994,  and  Memorandum 


from  Michael  F.  Panfeld  to  Holly  A. 
Kuga  dated  February  1, 1996. 

We  disagree  with  Asocolflores' 
assertion  that  we  applied  the  wrong 
statutory  definition  of  related  party  in 
our  analysis.  Section  773(e)(4)  pertains 
solely  to  determining  the  cost  of  inputs 
purchased  from  related  parties  in 
calculating  constructed  value.  The 
definition  of  "related  party"  found  in 
this  provision  is  used  for  the  purpose  of 
disregarding  certain  related  party 
transactions  for  inputs  that  are  not  at 
arm's  length  (773(e)(2))  and  for 
determining  whether  a  major  input 
purchased  from  a  related  party  was  sold 
below  cost  (773(e)(3)).  There  is  no 
explicit  provision  in  the  Act  regarding 
whether  companies  should  be 
considered  as  separate  or  as  a  single 
enterprise  for  margin  calculation 
purposes.  See  Roses  from  Ecuador  at 
7040.  However,  it  is  the  Department's 
practice  to  use  section  771(13)  in  its 
collapsing  analysis.  This  use  of  771(13) 
is  consistent  with  how  the  Department 
defines  a  related  party  for  purposes  of 
determining  whether  related  party  sales 
in  the  home  market  will  be  used  for 
purposes  of  calculating  FMV.  See  19 
CFR  353.45(a)  (1994). 

Further,  contrary  to  Asocolflores' 
argument,  the  Department  uses  section 
771(13)  for  purposes  of  collapsing  in  all 
cases,  regardless  of  whether  constructed 
value  forms  the  basis  of  FMV.  Thus,  in 
both  Roses  from  Ecuador  and  Lighters, 
the  issue  before  the  Department  was  not 
merely  whether  to  collapse  sales  in  the 
United  States  for  the  companies  in 
question.  Rather,  the  issue  was  whether 
to  collapse  the  companies  and  tiBat 
them  as  one  entity  for  all  margin 
calculation  purposes. 

Asocolflores  argues  that  some  of  the 
eight  companies  (as  well  as  the 
additional  twelve  companies  which  the 
Department  collapsed  into  the  Queen's 
Flowers  Group)  have  no  common  board 
members  and,  as  such,  the  interlocking 
boards  criterion  was  not  satisfied. 
HowevOT.  in  examining  this  factor,  we 
are  looking  at  the  degree  of  interlocking 
boards,  not  the  existence  of  fully- 
integrated  boards.  As  with  many  of  the 
collapsing  factors  we  consider,  we 
examine  the  degree  to  which  the 
companies  are  intertwined  with  each 
other.  For  the  Queen's  Flowers  Group, 
we  conclude  that  the  number  of 
interlocking  boards,  officers  and 
managers  is  such  that  this  factor 
supports  a  finding  that  the  companies 
should  be  treated  as  a  single  entity. 

Our  finding  that  shifting  of 
production  could  occur  in  the  Queen's 
Flowers  Group  does  not.  as  suggested  by 
Asocolflores,  mean  that  companies  will 
"dig  up  the  plant  and  move  it  to  another 
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farm.  "  Rather,  our  concerns  over 
shifting  production  refer  to  a  longer 
period  of  time;  thus,  if  Company  A 
receives  a  lower  margin  than  Company 
B,  we  are  concerned  that  Company  A 
would  increase  production  of  new 
flowers  to  take  advantage  of  a  lower 
margin  while  Company  B  would,  over 
time,  reduce  production  due  to  its 
higher  margin.  Alternatively,  more  of 
the  production  of  Company  A  could  be 
shifted  to  the  U.S.  market. 

We  agree  that  sales  to  a  common 
importer  do  not  indicate  an 
intercompany  transfer,  per  se.  However, 
for  proprietary  reasons,  we  find  that 
these  sales  indicate  cooperation  and 
intertwined  operations  between  the 
companies  in  question.  See 
Memorandum  from  Michael  F.  Panfeld 
to  Hollv  Kuga  dated  February  1, 1996. 

We  also  find  that  shared  office  space 
is  an  appropriate  factor  to  consider  in 
our  analysis.  While  the  sharing  of  office 
space  does  not.  by  itself,  indicate  that 
collapsing  is  appropriate,  it  does 
indicate  cooperation  and  intertwined 
operations.  Moreover,  in  addition  to 
sharing  facilities,  some  of  the  firms  also 
shared  costs  associated  with  these 
facilities  and  reported  these  shared  costs 
in  their  constructed  value  data.  See 
Memorandum  from  Michael  F.  Panfeld 
to  Holly  A.  Kuga  dated  February  1, 
1996.  Thus,  It  weighs  in  favor  of  a 
collapsing  determination. 

Finally,  we  agree  with  Asocolflores 
that  we  should  not  overlap  factors  in 
our  collapsing  analysis  [i.e.,  common 
board  members  and  sharing  of  sales  and 
marketing  information). 
Notwithstanding  this  factor,  our 
analysis  of  this  criterion  remains 
unchanged  due  to  the  reasons  outlined 
in  the  two  preceding  paragraphs. 
Therefore,  our  conclusion  to  collapse 
these  firms  remains  unchanged. 

Our  determination  whether  to 
collapse  is  based  on  the  totality  of  the 
circumstances.  See  Certain  Corrosion- 
Resistant  Steel  at  42512.  We  do  not  use 
bnght-hne  tests  in  making  this  finding. 
Rather,  we  weigh  the  evidence  before  us 
to  discern  whether  the  companies  are, 
in  fact,  separate  entities  or  whether  they 
are  sufficiently  intertwined  as  to 
properly  be  treated  as  a  single  enterprise 
to  prevent  evasion  of  the  antidumping 
order  via  price  or  cost  manipulation. 
Here,  we  find  that  such  potential  for 
manipulation  exists  for  the  group  of  20 
companies  in  the  Queen's  Flowers 
Group.  Therefore,  we  have  collapsed 
these  companies  and  treated  them  as 
one  entity  for  purposes  of  these  final 
results. 

Comment  27:  Asocolflores  asserts  that 
the  Department  erroneously  assigned  an 
uncooperative  BIA  rate  to  eight 


companies  in  the  Queen's  Flowers 
Group.  Asocolflores  refers  to  its 
comments  submitted  on  July  26.  1995 
rebutting  the  23  deficiencies  outlined  in 
the  E)epartment's  preliminary  analysis 
memo  of  December  5,  1994. 
Asocolflores  asserts  that  those 
discrepancies  fall  into  three  broad 
categories:  (1)  Failures  to  provide 
factual  information,  (2)  failures  to 
identify  related  party  transactions,  and 
(3)  failures  to  identify  certain  companies 
as  related  parties.  Asocolflores 
maintains  that,  if  the  Department 
reexamines  its  analysis  in  light  of  the 
comments  raised  in  its  July  26, 1995 
submission,  it  wrill  find  that  virtually  no 
discrepancies  exist  and  all  factual 
information  is  now  on  the  record. 
Fiurthermore,  Asocolflores  contends  that 
the  Department  has  improperly 
scrutinized  the  relationships  among  the 
firms  within  the  meaning  of  section 
771(13).  Instead,  Asocolflores  contends, 
the  Department  should  apply  section 
773(e)(4).  If  the  Department  continues  to 
assign  the  eight  companies  a  BIA 
margin,  Asocolflores  contends  that  there 
is  no  basis  for  assigning  a  BIA  margin 
to  the  12  additional  companies  believed 
to  have  "strong  ties"  to  the  Queen's 
Flowers  Group,  maintaining  that  the 
E)epartment  may  only  assign  a  BIA 
margin  to  firms  that  fail  to  supply 
requested  information.  Asocolflores 
argues  that  the  12  companies  fully 
responded  to  the  questionnaires. 
Moreover,  Asocolflores  contends, 
several  of  the  respondents  either  did  not 
produce,  export,  buy,  or  sell  subject 
merchandise  or  were  not  in  existence 
during  the  PORs. 

The  FTC  argues  that  the  Etepartment 
properly  concluded  that  the  Queen's 
Flowers  Group  significantly  impeded  its 
investigation.  The  FTC  states  that  the 
Department's  questionnaire  was  clear  in 
its  request  to  identify  related  parties.  To 
the  extent  that  the  Queen's  group  failed 
to  do  so,  the  FTC  contends,  the  group 
impeded  the  investigation.  The  FTC 
argues  that  respondents  are  presumed  to 
have  knowledge  of  Departmental 
practice  and  U.S.  antidumping  law,  and 
the  Department's  questionnaire 
provided  adequate  gmdance.  The  FTC 
also  asserts  that,  to  the  extent  that 
respondents  were  uncertain  in  their 
interpretation  of  the  questionnaire,  they 
had  access  to  legal  counsel  and 
IDepartment  analysts.  In  the  FTC's  view, 
the  Department  attempted  to  determine 
the  exact  nature  of  the  interrelationships 
eimong  the  group  members  through 
multiple  deficiency  letters,  but 
respondents  failed  to  respond 
appropriately  and  the  Department 
correctly  classified  their  responses  as 


"uncooperative."  The  FTC  cites  Allied 
Signal  V,  United  States,  996  F.  2d  1185, 
1192  (Fed.  Cir.  1993).  Chinsung  Indus. 
Co.  V.  United  States,  705  F.  Supp.  598, 
600  (Crr  1989),  Pulton  Chain  Co..  Inc. 
V.  United  States.  Slip  Op.  93-202  (CTT 
October  18, 1993),  and  Pistachio  Group 
of  Ass' n  of  Food  Ind.  v.  United  States, 
671  F.  Supp.  31,  40  (Crr  1987),  as 
support  for  the  Department's 
application  of  BIA  when  the  respondent 
deUberately  withholds  information, 
attempts  to  direct  the  investigation 
itself,  or  attempts  to  control  the  results 
of  an  investigation  by  supplying  partial 
information.  In  this  case,  the  FTC  states, 
the  Department  found  that  the  Queen's 
Flowers  Group  refused  to  cooperate  or 
otherwise  significantly  impeded  the 
investigation  and  correctly  rejected  the 
companies'  responses,  assigning  an 
antidiunping  duty  margin  based  on  BIA. 
The  FTC  further  asserts  that 
Asocolflores  is  also  incorrect  in  its 
claims  that  "there  were  no  transactions 
in  Colombia  implicating  the  U.S.  price 
definition."  The  FTC  asserts  that  when 
two  parties  are  related,  the  knowledge 
test  is  irrelevant. 

Asocolflores  rebuts  that  the  FTC  offers 
no  facts  or  analysis  shoving  that  the 
respondents  failed  to  respond  fully  to 
the  questionnaire,  that  the  respondents 
should  be  faulted  for  not  knowing 
which  definition  of  related  party  to 
apply,  or  that  all  of  the  firms  are  related 
under  either  of  the  statutory  definitions. 
Asocolflores  reiterates  that  771(13)  only 
applies  to  the  relationship  between  the 
importer  and  the  exporter,  not  to  the 
relationship  between  two  exporters. 
Asocolflores  argues  that  there  were  no 
sales  in  Colombia  that  would  impUcate 
USP.  According  to  Asocolflores,  the 
sales  to  Agroindustrial  del  RioFrio  were 
destined  for  third  countries,  while,  for 
the  other  transaction  at  issue,  the  selling 
company  was  not  aware  of  the  ultimate 
destination  of  the  product.  According  to 
Asocolflores,  the  FTC  cites  no  authority 
for  its  proposition  that  respondents  are 
"presumed  to  be  aware  of  and  comply 
with  ITA  practice  and  antidumping 
law." 

The  FTC  rebuts  that  the  Department 
determines  whether  parties  are  related 
based  on  771(13).  and  section  773(e)(4) 
applies  only  to  the  reporting  of 
constructed  value  data.  In  responding  to 
section  A  of  the  Department's 
questionnaire,  the  FTC  contends, 
respondents  cannot  predict  on  what 
basis  FTvTV  v«ll  ultimately  be  calculated. 
In  the  FTC's  view,  the  respondents' 
reporting  on  the  basis  of  773(e)(4)  was 
at  their  own  peril  and  the  Department 
was  correct  in  rejecting  responses  based 
on  only  one  of  the  related  party  tests. 
The  FTC  asserts  that,  contrary  to  the 
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claims  of  Asocolflores,  all  copies  of  the 
questionnaire  contained  the  same 
question  requiring  respondents  to 
identify  related  parties  Ln  Section  A 
and.  in  any  case,  it  was  incumbent  upon 
respondents  to  request  clarification. 
Finally,  the  FTC  maintains  that,  if  the 
Department  assigns  a  BIA  rate  to  the 
original  eight  members  of  the  Queen's 
Flowers  Group,  it  should  also  apply  this 
rate  to  the  12  additional  companies  to 
the  extent  that  they  are  collapsed  into 
the  group. 

Department's  Position  We  have 
reexamined  the  record  for  these  final 
results  in  light  of  the  preceding 
comments,  and  have  concluded  that 
members  of  the  Queen's  Flowers  Group 
failed  to  respond  to  certain  questions 
and  to  provide  certain  factual 
information,  improperly  reported 
certain  cost  items  and  failed  to  change 
those  items  when  requested  to  do  so, 
and  presented  a  pattern  of  insufficient 
responses,  misleading  information,  and 
contradictory  statements. 

Specifically,  Flores  Canelon  failed  to 
distinguish  between  production 
expenses  (which  are  not  amortizable) 
and  pre-production  expenses  (which  are 
amortizable)  of  all  types  of  cut  flowers 
for  Ianuar>'  and  February  of  1992.  Flores 
Canelon  also  failed  to  distinguish 
between  production  and  pre-production 
expenses  for  farm  overhead  for  the  sixth 
and  the  seventh  periods.  Instead, 
Canelon  improperly  amortized  all  of 
these  expenses.  In  this  case,  we  notified 
the  respondent  in  a  supplemental 
questionnaire  that  there  was  a  problem 
with  Its  data  and  that  failure  to  correct 
the  error  might  result  in  our  use  of  BIA. 
Flores  Canelon  made  no  changes  in  its 
data  and  provided  only  a  brief  narrative 
descnbing  the  period  over  which 
various  assets  were  amortized.  Flores 
Canelon  referred  the  Department  to 
attachments  in  its  onginal  response  for 
further  explanation.  However.  Flores 
Canelon  failed  to  provide  a  narrative 
"road  map"  of  these  attachments  in 
either  of  its  responses,  as  requested  by 
the  questionnaire.  Lacking  a  road  map 
of  Caneion's  methodology,  we 
attempted  to  determine  on  our  own 
whether  Caneion's  methodology  made 
sense.  However,  numerous 
discrepancies  prevented  this 
conclusion.  See  Memorandum  from. 
Laune  Parkhill  to  Holly  A.  Kuga  dated 
June  28,  1996.  Flores  Caneion's  failure 
to  properly  amortize  its  expenses  is  a 
serious  deficiency.  Because  constructed 
value  forms  the  basis  of  FNW  in  this 
case,  incorrect  amortization  of  costs  will 
lead  to  too  little  or  too  much  cost  in 
constructed  value  and,  thus,  an 
inaccurate  FMV,  A  similar  deficiency 


has  been  found  in  the  response  of 
Queen  s  Flowers  de  Colombia. 

In  addition,  we  initiated  a  review  in 
each  of  the  three  periods  on  Flores 
Generales  We  received  a  response  from 
"Cultivos  Crenerales  (Flores  Generales)" 
for  the  fifth  and  the  sixth  review  perioids 
claiming  'no  shipments,"  but  no 
response  for  the  seventh  period.  As 
such,  we  have  assigned  Flores  Generales 
a  rate  based  on  BL'\  for  the  seventh 
period.  While  mvestigating  the 
additional  12  companies  in  the  Queen's 
Flowers  Group,  we  asked  Cultivos 
Generales  if  it  was  related  to  "Cultivos 
Generales  (Flores  Generales)."  Cultivos 
Generales  stated  that  it  was  the 
successor  to  Flores  Generales,  and,  in 
effect,  simply  changed  the  name  of  the 
company,  keeping  all  ownership  intact. 
Had  we  knovm  that  these  two  entities 
were  one  and  the  same,  we  would  not 
have  sent  a  supplemental  questionnaire 
to  Cultivos  Generales,  because  Flores 
Generales  did  not  respond  to  our 
original  questionnaire.  Therefore,  we  are 
disregarding  Cultivos  Generales"  June 
13.  1995,  and  July  28,  1995  submissions 
and  are  assigning  it  a  BIA  rate  for  the 
seventh  FOR  as  a  successor  to  Flores 
Generales. 

Other  deficiencies  exist  that  support 
our  use  of  BIA.  However,  a  discussion 
of  these  conditions  is  impossible  in  a 
public  notice,  due  to  their  highly 
propnetarv  nature.  For  a  discussion  of 
these  issues,  see  Memorandum  from 
Laurie  Parkhill  to  Holly  A.  Kuga  dated 
June  28,  1996.  In  this  memorandum,  we 
reexamine  the  record  in  Ught  of  the 
FTC's  and  Asocolflores'  comments  and 
have  revised  our  analysis  accordingly. 
We  concede  that  certain  deficiencies 
identified  in  the  December  5, 1994 
analysis  memorandiun  are  no  longer  a 
factor  in  our  analysis  and  that  certain 
other  deficiencies  have  been  corrected. 
However,  serious  deficiencies  remain  in 
the  responses  of  the  Group  and  all 
information  is  not  on  the  record  as 
Asocolflores  contends.  In  addition,  new 
deficiencies  have  been  identified.  These 
deficiencies  fall  into  two  groups:  those 
that  we  had  identified  previously  in  a 
supplemental  questionnaire  and  for 
which  an  opportunity  to  correct  the 
deficiency  was  afforded  through 
supplemental  responses,  as  well  as 
deficiencies  which  we  identified  in 
supplemental  responses  solicited  after 
the  preliminary  results.  Most  significant 
of  these  is  that  not  all  U.S.  sales  data 
and  CV  data  exists  on  the  record.  These 
deficiencies  are  such  that  we  are  unable 
to  use  the  responses  of  the  Group  for 
calculating  margins.  Therefore,  for  the 
final  results  of  review,  we  have  assigned 
the  Queen's  Flowers  Group  a  BIA  rate 
for  each  FOR. 


Moreover,  because  these  deficiencies 
derive  from  a  pattern  of  unresponsive 
and  insufficient  responses,  we  conclude 
that  the  Queen's  Flowers  Group 
impeded  our  investigation  and  consider 
the  group  to  be  uncooperative. 
Therefore,  we  are  assigning  the  Queen's 
Flowers  Group  a  first-tier  BIA  in 
accordance  with  Allied  Signal  v.  United 
States,  996  F.2d  1185,  1192  (Fed.  Or. 
1993),  Chinsung  Indus.  Co.  v.  United 
States,  705  F.  Supp.  598.  600  (OT 
1989),  Pulton  Chain  Co..  Inc.  v.  United 
States,  Slip  Op.  93-202  (OT  October  18. 
1993).  and  Pistachio  Group  of  Ass' n  of 
Food  Ind.  v.  United  States,  671  F.  Supp. 
31.  40  {Cm987). 

We  agree  with  the  FTC  that  the  BIA 
rate  should  be  applied  to  all  20 
respondents.  Because  the  Department 
relies  on  respondents  to  voluntarily 
identify  their  related  parties,  failure  to 
do  so,  after  repeated  attempts  to  elicit 
this  information,  must  be  seen  as 
impeding  our  investigation.  Moreover, 
post-preliminary  cooperation  by 
members  of  the  group  for  which  we  did 
not  initiate  reviews  does  not  override 
previous  deficiencies  by  the  initiated 
members  in  this  regard.  In  this  case,  we 
ehcited  post-preliminary  ownership 
information  to  allow  previously 
uninitiated  companies  an  opporttinity  to 
provide  evidence  that  they  should  not 
be  collapsed  with  the  Queen's  Flowers 
Group,  since,  to  do  otherwise  would 
deny  these  firms  due  process.  However, 
these  firms  provided  evidence  that  they 
were  related  and  intertwined  to  the 
extent  that  collapsing  was  warranted.  In 
addition,  they  provided  additional 
evidence  of  links  among  the  original 
eight  members.  Therefore,  although 
these  firms  cooperated  after  the 
preliminary  results,  this  cooperation 
only  resulted  after  we  preliminarily 
foimd  the  Queen's  Flowers  Group,  as  a 
whole,  to  be  uncooperative  and  assigned 
it  a  margin  based  on  first-tier  BIA.  For 
these  final  results,  we,  therefore,  are 
applying  the  first-tier  BIA  mai^n  to  all 
entities  collapsed  within  the  group. 

Comment  28:  Asocolflores  asserts  that 
the  Department  lacks  a  factual  and  a 
legal  basis  for  collapsing  the  Santa 
Helena  Group  of  companies  and  the 
Florex  Group  of  comp>anies. 
Asocolflores  contends  that,  before  the 
Department  can  consider  collapsing  two 
companies,  it  must  first  show  that  they 
are  related  companies.  Asocolflores 
maintains  that,  when  FMV  is  based 
upon  constructed  value  and  the 
Department  is  considering  whether  to 
coUapse  sales  as  well  as  costs,  then  the 
related  party  definition  in  section 
771(13)  and  the  definition  contained  in 
773(e)(4)  must  be  satisfied  for  parties  to 
be  considered  related.  Asocolflores 
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maintains  that  the  relationships 
between  these  two  groups  fail  to  meet 
either  test.  Asocolflores  proposes  that 
the  Department  establish  a  higher 
threshold  for  collapsing  related  parties 
in  cases  where  the  relationships  are 
tenuous  at  best.  Notwithstanding  this, 
Asocolflores  argues  that  the  Department 
wrongly  concluded  that  the  five  criteria 
were  satisfied  in  its  collapsing  analysis. 
Asocolflores  asserts  that  the  record  lacks 
evidence  that  controverts  the  two 
groups'  certified  statements  that  they 
operate  as  separate  and  independent 
entities.  Asocolflores  argues  that  the 
existence  of  common  board  members 
cannot  be  sufficient  to  prove  that  two 
respondents  actually  share  marketing 
and  sales  information  Because 
mterlocking  boards  of  directors  is  a 
separate  factor,  it  should  not  overlap 
with  the  Department's  consideration  of 
whether  two  respondent's  share 
marketing  and  sales  information. 
Moreover,  Asocolflores  asserts  the  high 
margins  assigned  to  the  Santa  Helena 
Group  (see  the  following  comment)  and 
weighted  into  the  Florex  Group's  low 
margins  result  in  a  significant  deposit 
rate  for  the  Florex  Group,  which 
represents  a  manifest  injustice.  Finally, 
.\socolflores  maintains  that,  if  the 
Department  finds  that  the  two  groups 
should  remain  collapsed  in  its  final 
results,  it  should  assign  separate  deposit 
rates  for  each  group  because  one 
company  in  the  Santa  Helena  Group  no 
longer  has  any  ties  to  firms  in  the  Florex 
group. 

The  FTC  rebuts  that  section  773(e)(4) 
applies  when  reporting  constructed 
value  and  does  not  preclude  collapsing 
for  purposes  of  calculating  a  weighted- 
average  margin  for  which  section 
771(13)  is  the  applicable  section  of  the 
statute.  The  FTC  contends  that  all  five 
criteria  of  the  collapsing  test  have  been 
met  and.  in  particular,  the  Department's 
finding  that  the  respondents  produce 
the  same  merchandise,  engaged  in 
intercompany  transactions,  and  have 
already  shifted  production  is  sufficient 
cause  for  alarm  Moreover,  FTC  points 
to  the  fact  that  the  questiormaire 
responses  in  these  reviews  were 
submitted  after  the  Department  had 
concluded  that  these  companies  were 
sufficiently  related  to  be  collapsed  in 
the  Fourth  Review.  According  to  the 
FTC,  any  assumptions  the  Florex  Group 
made  regarding  the  Santa  Helena  Group 
were  thus  made  at  the  Group's  own 
peril.  Finally,  the  FTC  argues  that  to 
assign  separate  deposit  rates  for  the 
Santa  Helena  Group  and  the  Florex 
Group  would  undermine  the  purpose  of 
collapsing  related  parties.  If  the 
Department  considers  establishing 


separate  deposit  rates,  the  FTC  urges  the 
issuance  of  supplemental  questionnaires 
to  determine  whether  any  new 
relationships  have  formed  in  the 
Interim. 

Department's  Position:  For  purposes 
of  these  final  results,  we  have  collapsed 
the  Florex  Group  and  the  Santa  Helena 
Group.  See  generally  our  response  to 
comment  26  for  the  criteria  used  in  this 
analysis. 

Respondent's  claims  to  the  contrary 
notwithstanding,  we  find  that  the 
evidence  supports  the  conclusion  that 
the  Florex  and  Santa  Helena  Groups  are 
intertwined  to  a  degree  that  warrants 
treating  them  as  a  single  enterprise. 
First,  we  find  that  the  Florex  Group  and 
the  Santa  Helena  Croup  are  related  to 
each  other  within  the  metuiing  of 
section  771(13)  of  the  Act.  See 
Memorandum  From  Michael  F.  Panfeld 
to  Holly  Kuga,  dated  February  1, 1996. 
Second,  these  groups  have  similar 
production  faciUties.  Both  groups 
produce  flowers  in  a  similar  manner 
and,  thus,  the  groups  would  not  need  to 
engage  in  retooling  to  shift  production. 
Third,  there  exists  other  proprietary 
evidence  indicating  that  there  is  a 
significant  potential  for  price  or  cost 
manipulation  among  these  groups.  In 
general,  this  additional  evidence 
consists  of:  (1)  The  existence  of 
interlocking  managers,  officers  and 
directors;  (2)  the  shipment  of  subject 
merchandise  through  a  common 
importer  in  the  United  States;  and  (3) 
intercompany  transactions.  See 
Memoranda  to  the  File  dated  November 
15,  and  November  21, 1994,  and  the 
Memorandum  from  Michael  F.  Panfeld 
to  Holly  A.  Kuga  dated  February  1, 
1996. 

We  agree  with  Asocolflores  that  we 
should  not  overlap  factors  in  our 
collapsing  analysis  (i.e.,  common  board 
members  and  sharing  of  sales  and 
marketing  information).  We  also  agree, 
after  review  of  respondents'  comments, 
that  while  shifting  of  production  has  not 
yet  occurred,  the  potential  to  shift 
production  still  remains. 
Notwithstanding  these  factors,  our 
analysis  of  these  criteria  remains 
unchanged  due  to  the  additional  reasons 
outlined  in  the  Memoranda  to  the  File 
dated  November  15,  and  November  21, 
1994,  and  the  Memorandum  from 
Michael  F.  Panfeld  to  Holly  A.  Kuga 
dated  February  1, 1996. 

Finally,  we  nave  determined  that  the 
factual  information  regarding  the 
current  legal  status  and  ownership  of 
firms  in  the  Santa  Helena  Group  were 
untimely  submitted.  See  19  CFR 
353.31(a)(l)(ii)  (1994).  We  have 
removed  this  information  from  the 
record.  As  the  record  before  us  indicates 


that  the  Florex  Group  and  the  Santa 
Helena  Group  should  be  collapsed,  we 
have  assigned  the  collapsed  enterprise  a 
combined  cash  deposit  rate  for  futiire 
entries. 

Comment  29:  Asocolflores  asserts  that 
the  Department  unfairly  assigned  a 
cooperative  BIA  rate  to  the  Santa  Helena 
Group,  given  that  Santa  Helena  worked 
to  the  best  of  its  ability  in  responding  to 
the  questionnaire,  it  had  limited 
resources  and  little  experience  in  the 
review  process.  Furthermore, 
Asocolflores  contends  that  Santa  Helena 
corrected  its  acknowledged  errors  in  its 
crop  adjustment  methodology  and 
requests  that  the  Department  use  the 
corrected  information  in  its  final  results. 

The  FTC  argues  that,  at  some  point, 
the  Department  must  close  the 
administrative  record.  In  the  FTC's 
view,  Santa  Helena  had  an  adequate 
opportunity  to  correct  its  submission 
and  allowing  Santa  Helena  to  revise  its 
response  after  the  preliminary  results 
would  invite  a  wholesale  request  by 
other  respondents  to  correct  their 
responses  and  deny  interested  parties 
the  opportunity  to  comment  or  conduct 
verification  of  the  new  data.  As  support, 
the  FTC  cites  Olympic  Adhesives,  Inc.  v. 
United  States,  899  F.2d  at  1571, 
Ansaldo  Componenti,  S.p.A.  v.  United 
States,  628  F.  Supp.  198,  204  (CFT 
1986),  and  Mantex,  Inc.  v.  United 
States,  841  F.  Supp.  1290, 1310  (CTF 
1993).  Finally,  the  FTC  notes  that  Santa 
Helena  had  both  experienced  counsel 
and  experience  in  two  previous 
administrative  reviews. 

Asocolflores  rebuts  that  the 
Department  chose  to  reopen  the 
administrative  record  with  its 
supplemental  questioruiaire  to  the 
Florex  Group  (which  the  Department 
had  collapsed  with  the  Santa  Helena 
Group).  Contrary  to  the  FTC's  concerns 
regarding  the  submission  of  post- 
preUminary  corrections,  Asocolflores 
maintains  that  acceptance  of  Santa 
Helena's  data  would  not  create  a  general 
precedent.  Asocolflores  also  contends 
that  the  Department  requested 
inflationary  adjustments  from  all 
respondents,  not  just  Santa  Helena. 
Finally,  Asocolflores  states  that  Santa 
Helena's  response  was  prepared  by  a 
new  company,  which  did  not  have 
previous  experience  in  the  review 
process. 

Department's  Position:  We  agree  with 
the  FTC  that  Santa  Helena's  submission 
of  corrected  data  is  untimely  and  have 
not  considered  the  data  for  these  final 
results.  Although  supplemental 
questionnaires  were  issued  to  certain 
respondents  after  the  preliminary 
results,  they  were  not  issued  to 
companies  that  were  preliminarily 


assigned  a  BIA  margin,  such  as  Santa 
Helena.  Prior  to  issuance  of  the 
preliminary  results,  we  notified  Santa 
Helena  that  its  data  diskettes  were  being 
rejected  due  to  several  problems  in  a 
supplemental  questionnaire,  and  we 
identified  a  critical  flaw;  the  integrity  of 
protected  formulas  in  its  diskette  had 
been  compromised,  which  indicated 
tampering  with  our  required  format.  See 
letter  to  Santa  Helena  Group  from 
Division  Director  dated  August  15, 
1994. 

With  regards  to  the  faulty  crop 
adjustment  methodology,  we  agree  with 
the  FTC  that  Santa  Helena  had  ample 
opportunity  to  correct  its  data.  We  note 
that  we  notified  a  large  number  of 
respondents  that  there  were  problems 
witi  their  crop  adjustment 
methodologies  prior  to  issuance  of  the 
preliminary  results.  We  assigned  a 
second-tier  BIA  rate  to  all  fimis  that 
failed  to  correct  their  data  or  to  provide 
narrative  explanations,  as  Santa  Helena 
failed  to  do.  Thus,  our  treatment  of 
Santa  Helena  was  not  unfair 

Finally,  we  have  found  that  we 
initiated  reviews  of  a  member  of  the 
Florex  Group,  S.B.  Talee  de  Colombia 
(albeit  with  a  minor  spelling  error),  it 
received  our  questionnaire  for  the 
seventh  FOR,  and  it  failed  to  respond  to 
that  questionnaire.  Moreover,  in 
comments  filed  on  April  12,  1995, 
Flores  de  Sahtre  states  that  SB.  Talee  de 
Colombia  did  have  some  US  sales 
during  the  seventh  FOR.  However,  these 
sales  were  not  reported  by  any  member 
of  the  Florex  group.  For  this,  and  the 
aforementioned  reasons,  we  continue  to 
assign  the  Santa  Helena  sub-group  (of 
the  Florex  Group)  a  margm  based  on 
cooperative  BLA. 

Comment  30:  fardines  de  los  Andes 
argues  that  it  should  be  withdrawn  from 
the  preliminary  ■'ail  others"  rate  since  it 
has  been  revoked  under  the  Flores 
Colombianas  Group. 

Department's  Position:  We  agree  that 
Jardines  de  ios  Andes  has  been  revoked 
and  that  the  Department  inadvertently 
assigned  it  the  all  others  rate.  See  Fourth 
Review  Therefore,  there  are  no  final 
results  for  this  company  for  these 
review  periods. 

Comment  31:  Asocolflores  asserts  that 
the  Department  erred  when  it  combined 
the  sales  and  cost  data,  for  sales  of 
chrysanthemums,  of  Cultivos 
Miramonte  and  Flores  Mocari  to 
calculate  a  weighted-average  margin  for 
the  Miramonte  Group  Asocolflores 
asserts  that  Cultivos  .Miramonte 
reported  its  data  on  a  per-bunch  basis, 
while  Flores  Mocari  reported  its  data  on 
a  per-stem  basis.  According  to 
Asocolflores.  this  severely  understates 
per-unit  U.S.  sales  prices.  Asocolflores 
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asks  the  Department  to  convert  Flores 
Mocari's  data  to  bunches  in  its  final 
results.  Asocolflores  further  requests 
that  the  Department  recheck  Cultivos 
Miramontes  packing  expenses  and 
reverse  the  adjustment  the  Department 
made  to  these  expenses  for  the 
preliminary  results. 

The  FTC  requests  that  the  Department 
adjust  Cultivos  Miramonte's  data  by 
converting  it  to  a  per-stem  basis. 

Department's  Position:  We  agree  with 
.\socolflores  that  we  improperly 
combined  the  sales  and  cost  data  for  one 
flower  type  in  the  fifth  review.  Since 
converting  stems  to  bunches,  as 
opposed  to  the  reverse,  would  not  alter 
the  results  of  our  margin  calculations, 
we  chose  the  methodology  with  the 
least  amount  of  burden.  Therefore,  for 
these  final  results,  we  have  converted 
Cultivos  Miramontes  data  from  a  per- 
bunch  basis  to  a  per-stem  basis  as  the 
FTC  suggested  In  addition,  we  have 
rechecked  the  packing  expenses  and 
found  no  flaws  in  our  calculations. 

Comment  32  Asocolflores  asserts  that 
Flores  CaUma  (Calima)  and  Flores  el 
Roble  (Roble)  are  not  successors  to 
Flores  el  Majui  and  Sunset  Farms, 
respectively  Therefore,  .'\socoinores 
contends  that  Calima  and  Roble  should 
not  be  assigned  a  deposit  rate  based  on 
margins  assigned  to  Flores  e!  Mujui  and 
Sunset  Farms  Asocolflores  cites  the 
Department  s  four-point  successorship 
test  outlined  m  Brass  Sheet  and  Strip: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  57  FR  20460 
(May  13,  1992)  {Brass  Sheet),  and 
suggests  that  an  examination  of  the 
evidence  as  it  relates  to  these  firms 
demonstrates  that  none  of  these  four 
points  has  been  met. 

The  FTC  rebuts  that  neither  Majui  nor 
Sunset  Farms  submitted  timely 
information  Thus,  the  FTC  contends, 
the  Department  does  not  have  sufficient 
information  to  apply  the  successorship 
test. 

Department's  Position:  We  agree  with 
the  FTC.  Although  we  have  a  response 
from  Calima,  we  have  no  response  from 
Majui.  Similarly,  we  have  a  response 
from  Roble.  but  not  from  Sunset  Farms. 
Because  we  initiated  a  review  for  the 
seventh  FOR  for  Majui  and  Sunset 
Farms,  and  did  not  receive  a  response 
from  these  firms,  we  have  assigned 
Majui  and  Sunset  Farms  a  margin  based 
on  first-tier  BIA.  See  our  response  to 
Comments  55  and  57,  Calima  and  Roble 
failed  to  notifv  us  before  we  published 
our  preliminar\'  results  that,  during  the 
seventh  FOR.  they  had  purchased  the 
assets  of  these  firms.  Since  issuance  of 
the  preliminary  results,  we  sohcited  and 
received  a  response  from  Calima  and 
Roble,  The  responses  demonstrated  that 


they  purchased  the  assets  of  Majui  and 
Sunset  Farms,  However,  at  this  late 
stage  in  the  proceeding,  we  were  not 
requesting  information  from  Calima  and 
Roble  because  they  were  successors  to 
Majui  and  Sunset  Farms;  rather,  we 
were  soliciting  their  responses  to 
determine  the  nature  of  their 
relationships  with  the  Queen's  Flowers 
Group,  See  oui  response  to  Comments 
26  and  27. 

In  the  absence  of  record  evidence  to 
the  contrary,  we  must  assume  that  the 
firms'  operations  were  "essentially 
similar,"  To  conclude  otherwise  would 
reward  successor  companies  by 
absolving  them  from  their  inherited 
antidumping  duty  UabiUties  and 
encourage  companies  that  have  been 
sold  not  to  respond  to  our  requests  for 
information.  TTierefore,  independent  of 
our  decision  to  assign  BIA  to  these  finns 
as  a  residt  of  their  inclusion  in  the 
Queen's  Flowers  Group,  we  have 
assigned  a  margin  based  on  BIA  to 
Calima  and  Roble  as  individual 
companies,  due  to  the  failure  to  respond 
to  our  questionnaire.  We  note  that  this 
analysis  was  not  a  factor  we  considered 
in  our  analysis  of  whether  to  assign 
margins  based  on  BIA  to  the  Queen's 
Flowers  Group, 

Comment  33:  Flores  San  Juan  argues 
that  the  Department  incorrectly  limited 
the  amount  of  the  firm's  interest  income 
allowed  as  an  offset  to  constructed  value 
to  the  amount  of  interest  expense 
included  in  constructed  value.  Flores 
San  Juan  contends  that  all  of  its  income 
is  attributable  to  short-term  working 
capital  investments  related  to 
production;  therefore,  the  respondent 
contends,  the  Department's  policy 
directs  that  all  such  income  qualifies  for 
inclusion  in  the  offset  to  the  interest 
expense.  However,  respondent  states, 
because  the  firm  is  largely  capitalized 
through  shareholder  equity  rather  than 
with  debt,  it  has  only  minimal  financial 
expenses.  Consequently,  in  Flores  San 
Juan's  view,  the  Department's  "cap"  is 
unfair  because  the  firm  does  not  receive 
as  much  benefit  as  a  company  that 
chooses  to  capitaUze  largely  through 
short-term  debt.  Flores  San  Juan  further 
states  that  there  is  no  rational  basis  for 
treating  the  working  capital  income  of 
one  producer  differently  from  the 
working  capital  income  of  another 
producer  solely  because  of  the  way  in 
which  the  companies  are  capitaUzed. 
Flores  San  Juan  argues  in  addition  that, 
because  its  interest  income  is  directly 
related  to  production,  the  firm's  true 
cost  of  production  in  fact  is  lowered  by 
its  interest  income.  Flores  San  Juan 
concludes  that  it  is  appropriate  for  the 
Department  to  allow  the  full  offset  for 
interest  income  and  not  limit  it  to  the 
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level  of  interest  expenses  respondent 
incurred. 

Department's  Position.  Consistent 
with  our  past  practice,  we  have 
permitted  Flores  San  [uan  to  offset  its 
interest  expense  with  short-term  interest 
income  related  to  operations,  but  only  to 
the  extent  that  interest  expenses  are 
incurred  by  Flores  San  [uan.  As  part  of 
general  expenses  for  constructed  value, 
we  include  an  amount  for  interest 
expense.  It  is  the  Department's  normal 
practice  to  allow  short-terra  mterest 
income  to  offset  financing  costs  only  up 
to  the  amount  of  such  financing  costs. 
See,  e.g..  Porcelain-on-Steel  Cooking 
Ware  From  Mexico:  Final  Results  of 
Antidumpmg  Dutv  Admmistrative 
Be\iew.  60  PR  2378.  2379  (Jan.  9.  1995). 
The  Act  specifically  requires  that  we 
include  various  costs,  such  as  material 
and  fabrication,  in  calculating 
constructed  value  Were  we  to  deduct 
the  full  amount  of  claimed  interest 
income,  we  would  not  only  offset 
interest  expense  but  we  would 
effectively  be  offsetting  material  and 
fabrication  costs  as  well.  Therefore,  to 
avoid  reducing  costs  not  related  to 
interest  expenses,  we  have  capped  the 
deduction  for  interest  income  at  the 
level  of  interest  expense.  See  section 
773(e)(1)(A)  of  the  Act. 

Comment  34.  Flores  San  Juan  and  the 
Bojaca  Crroup  disagree  with  the 
Department  s  use  of  the  higher  figure  to 
reconcile  discrepancies  in  Table  1  and 
2  of  their  responses  with  respect  to 
packing  and  indirect  selling  expenses. 

Flores  San  Juan  claims  that  it 
erroneously  reported  packing  expenses 
for  all  markets  instead  of  packing 
expenses  for  the  U.S.  market  in  Table  2 
of  its  responses.  In  Table  1  of  its 
response.  Flores  San  Juan  contends,  it 
reported  another  lower  figure  which  it 
claims  to  be  the  correct  figure.  Flores 
San  Juan  concludes  that  the  Department 
should  reconcile  the  packing  expenses 
in  Tables  1  and  2  by  including  in  Table 
2  only  those  packing  expenses 
respondent  reported  in  Table  1. 

The  Bojaca  Group  claims  that  the 
values  for  packing  expense  and  indirect 
selling  expense  reported  in  Table  1  of  its 
response  are  the  correct  values  as 
opposed  to  the  values  reported  in  Table 
2  which  the  Department  used  to 
reconcile  the  two  tables.  Respondent 
suggests  that  the  Department  use  the 
values  in  Table  1  to  reconcile  the 
packing  expenses  and  indirect  selling 
expenses  in  tables  1  and  2. 

Department's  Position:  Since  we 
received  both  Flores  San  Juan  and  the 
Bojaca  Group's  requests  that  we  correct 
their  responses  after  publication  of  our 
preliminary  results  and  the  alleged 
errors  were  not  apparent  from  the  record 


in  either  case,  we  have  applied  the  six 
criteria  explained  in  the  BACKGROUND 
section  of  this  notice.  We  find  that  both 
respondents  failed  to  meet  one  of  these 
criteria  in  that  they  did  not  provide 
supporting  dociunentation  for  the 
alleged  clerical  errors.  Therefore,  we 
have  not  made  the  changes  requested. 

Comment  35:  Agromonte  Ltaa.  claims 
that  the  Department  appears  to  have 
deleted  sales  volimies  sold  to  customer 
01  for  standard  carnations  in  the  fifth 
review  for  the  months  of  March,  April, 
and  May  1991  and  requests  that  the 
Department  ensure  that  its  calculations 
reflect  these  sales. 

Department's  Position:  We  agree  that 
the  sales  volumes  were  missing  from 
our  preliminary  calculations  for  the* 
particular  months  stated  above  for 
importer  01.  Our  review  of  the  record 
indicates  that  the  data  were  missing  on 
both  sets  of  diskettes  respondent 
submitted  to  the  Department  on  July  8, 
1994,  but  the  sales  volumes  did  appear 
in  the  Table  1  printout  for  importer  01 
in  the  company's  sections  C  and  D 
questioimaire  response.  Therefore,  we 
have  corrected  the  error  using  the 
information  provided  in  the  response 
and  recalculated  Agromonte's  weighted- 
average  margin. 

Comment  36:  Agromonte  Ltda.  states 
that  the  preliminary  results  list  "Flores 
Agromonte"  as  a  company  the 
Department  could  not  locate  and  as  to 
which  the  "all  other"  rate  would  apply, 
Agromonte  Ltda.  states  that,  to  the  best 
of  its  knowledge,  there  is  no  such 
company  as  "Flores  Agromonte." 
Therefore,  to  avoid  any  possible 
confusion  at  Customs,  Agromonte  Ltda. 
requests  that  the  Department  terminate 
its  initiation  of  a  review  of  "Flores 
Agromonte." 

The  FTC  argues  that  Asocolflores 
certified  to  the  existence  of  a  Flores 
Agromonte  and  an  Agromonte  Ltda.  in 
a  1989  submission  to  the  CIT.  See  FTC 
Public  Request  for  Review  (1993-94)  at 
Ex.  2  (March  31,  1994).  Because  there  is 
no  information  confirming  that  Flores 
Agromonte  does  not  exist,  the  FTC 
contends  that  the  Department  should 
continue  to  assign  the  company  a  rate 
based  on  BL\  in  its  final  results. 

Department's  Position:  Because 
Asocolflores  certified  to  the  existence  of 
a  Flores  Agromonte  in  the  above- 
referenced  docimient,  and  there  is  no 
conclusive  evidence  on  the  record 
indicating  that  Flores  Agromonte  does 
not  exist,  we  will  instruct  Customs  to 
collect  cash  deposits  on  imports  from 
Flores  Agromonte  equal  to  the  "ail 
others"  rate  of  3.10  percent  from  the 
LTFV  investigation  (not  BIA  as  stated  by 
the  FTC  in  its  conunent)  because  we 
could  not  locate  the  firm. 


Comment  37:  Flores  las  Caicas  states 
that  the  Department's  disclosxrre 
memorandum  indicates  that  the  packing 
and  indirect  selling  expenses  it  reported 
in  Table  2  were  higher  than  those  it 
reported  in  Table  1.  Flores  las  Caicas 
notes  that  the  problem  did  exist  on  an 
earlier  submission  but  was  corrected  in 
a  supplemental  submission  dated 
.August  30,  1994.  Flores  las  Caicas 
believes  that  the  Department  analyzed 
the  wrong  diskettes  and  requests  that 
the  Department  base  its  final  results  on 
the  data  submitted  on  August  30,  1994. 

The  FTC  argues  that  Flores  las  Caicas 
did  not  alert  the  Department  of  the 
modification  until  July  21,  1995.  See 
Asocolflores  Public  Case  Brief  at  2. 
Therefore,  the  FTC  contends  that  the 
Department  is  under  no  obUgation  to 
modify  its  preliminary  results. 

Department's  Position:  We  requested 
supplemental  information  from  Flores 
las  Caicas,  and  it  responded  in  a  timely 
manner  with  a  supplemental  response 
accompanied  by  revised  diskettes. 
-Mthough  we  neglected  to  use  the 
revised  diskettes  in  our  analysis  for  the 
preliminary  results,  we  have  based  our 
final  results  on  the  data  Flores  las 
Caicas  submitted  on  the  revised 
diskettes. 

Comment  38:  Flores  de  Suesca 
disagrees  with  the  Department's 
preliminary  decision  to  apply  a  non- 
cooperative,  first-tier  BIA  rate  to  its 
transactions  because  it  did  not  respond 
to  the  Department's  questionnaire. 
Flores  de  Suesca  argues  that  it  did 
respond  as  part  of  the  Toto  Flowers 
Group,  and  that  the  Department 
published  a  preliminary  rate  for  the 
group,  which  included  Flores  de 
Suesca. 

The  FTC  contends  that  Asocolflores 
certified  to  the  CIT  in  1989  that  there 
were  two  companies  named  Flores  de 
Suesca  and  Flores  Suesca  (FTC  Public 
Request  for  Review  (1993-94)). 
Therefore,  to  the  extent  that  the 
Department  located  a  company,  Flores 
Suesca,  that  did  not  respond  to  the 
Department's  questioimaire,  the  FTC 
believes  that  the  preliminary  results 
were  correct. 

Department's  Position:  Flores  de 
Suesca  responded  to  the  Department's 
questionnaire  as  part  of  the  Toto 
Flowers  Group.  Our  record  indicates 
that  Flores  Suesca  is  a  variant  name  for 
Flores  de  Suesca.  as  reflected  in  our 
preliminary  results  notice.  We 
inadvertently  assigned  Flores  de  Suesca 
a  BIA  rate  in  the  preliminary  results  as 
an  individual  company,  as  well  as  a 
calculated  rate  for  the  Toto  Flowers 
Group,  In  these  final  results,  we 
calculated  a  rate  for  the  Toto  Flowers 
Group  which  includes  Flores  de  Suesca. 


Comment  39:  Flores  de  la  Sabana  S.A. 
argues  that  the  Department  should  not 
assign  BIA  to  Sabana  Flowers  Flores  de 
la  Sabana  claims  that  there  is  no  firm 
named  "Sabana  Flowers."  Flores  de  la 
Sabana  claims  that  it  received  the 
questiormaire  intended  for  Sabana 
Flowers  and  that  it  acknowledged  the 
receipt  by  facsimile  message.  Flores  de 
la  Sabana  also  claims  that  in  that 
message  it  noted  that  "Sabana  Flowers" 
does  not  exist.  Flores  de  la  Sabana  notes 
that  it  responded  to  the  Department's 
requests  for  information  and  that  the 
Department  calculated  margins  for  it. 
Flores  de  la  Sabana  requests,  therefore, 
that  the  Department  remove    Sabana 
Flowers"  from  its  list  of  BIA  companies 
so  as  to  avoid  anv  potential  confusion 
with  Flores  de  la  Sabana  or  Flores  de  la 
Sabana  s  related  importer,  Sabana 
Farms. 

The  FTC  argues  that  Asocolflores 
submitted  a  certified  list  of  producers  to 
the  err  that  included  both  Flores  de  la 
Sabana  and  Sabana  Flowers.  The  FTC 
urges  the  Department  to  continue  to 
assign  Sabana  Flowers  a  BIA  rate  in  its 
final  results  absent  information  that  this 
company  no  longer  exists. 

Department's  Position.  We  sent  a 
questionnaire  to  both  Flores  de  la 
Sabana  and  Sabana  Flowers.  The 
address  that  we  used  to  send  the 
questionnaires  to  Sabana  Flowers  differs 
from  the  address  in  the  response  and  on 
the  letterhead  of  Flores  de  la  Sabana. 
From  the  international  couner,  we 
received  a  confirmation  of  receipt  of  the 
questionnaire  at  the  address  we  used  for 
Sabana  Flowers.  See  Memorandum  to 
File  by  Mark  Ross  dated  November  8, 
1995.  In  addition,  Asocolflores  provided 
a  certified  list  of  producers  to  the  CIT 
that  lists  Sabana  Flowers  as  a 
Colombian  flower  producer.  Therefore, 
because  there  is  no  conclusive  evidence 
on  the  record  indicating  that  Sabana 
Flowers  does  not  exist,  we  have 
continued  to  treat  Flores  de  la  Sabana 
and  Sabana  Flowers  as  two  separate 
existing  entities,  and  we  have  applied  a 
first-tier  BIA  rate  to  imports  into  the 
United  States  by  Sabana  Flowers  during 
the  PORs  and  for  future  deposits  of 
antidumping  duties. 

Comment  40:  Flores  de  la  Sabana 
argues  that  the  rate  appUcable  to  Flores 
de  la  Sabana  should  also  apply  to 
Roselandia  S.A.  Flores  de  la  Sabana 
contends  that  it  responded  as  the 
Sabana  Group,  consisting  of  Roselandia 
S.A,  and  Flores  de  la  Sabana.  Flores  de 
la  Sabana  alleges  that,  while  Roselandia 
did  not  sell  subject  merchandise,  it 
produces  some  carnations  and  cuttings 
which  it  sold  to  Flores  de  la  Sabana. 
Flores  de  la  Sabana  also  expresses 
concern  that  the  Department  did  not  use 
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its  consolidated  response,  and  asks  that 
the  Department  use  the  consohdated 
tables  Flores  de  la  Sabana  submitted. 

The  FTC  agrees  that,  to  the  extent  that 
the  Department  agrees  that  these 
companies  should  be  collapsed,  the 
Department  should  correct  the  errors 
described  above.  The  FTC  notes, 
however,  that  respondents  may  not 
imilaterally  consolidate  data. 

Department's  Position:  We  have 
reviewed  the  record  and  conclude  that 
Flores  de  la  Sabana  and  Roselandia  S.A. 
are  related  and  should  have  been 
collapsed.  While  we  used  the 
consohdated  tables  submitted  by  Flores 
de  la  Sabana  in  our  preliminary  results, 
we  published  the  rate  as  if  it  were 
applicable  only  to  Flores  de  la  Sabana 
and  listed  Roselandia  S.A.  as  a  non- 
shipper  during  the  PORs,  We  should 
have  hsted  both  companies  under  the 
entity  "Sabana  Group,"  We  have 
corrected  this  oversight  for  the  final 
results. 

Comment  41:  Flores  de  la  Sabana 
argues  that  the  Department  should  not 
have  disallowed  discoimts  received 
from  suppliers  in  its  preliminary  results 
because  they  were  reported  as  "other 
financial  income"  in  the  spreadsheet. 
Flores  de  la  Sabana  contends  that,  at  a 
mimmum.  the  Department  should  allow 
the  discounts  as  an  offset  to  cost 
somewhere  m  the  spreadsheet,  if  not 
necessarily  as  an  offset  to  financial 
expense,  or  else  costs  wall  be  overstated. 

The  FTC  argues  that  the  Department 
should  reject  this  adjustment  if  Flores 
de  la  Sabana  has  not  established  that  the 
discount  is  directly  related  to  specific 
material  or  service  purchases. 

Department's  Position:  Flores  de  la 
Sabana  received  the  discounts  it 
reported  on  purchases  of  supphes. 
However,  Flores  de  la  Sabana  did  not 
submit,  either  in  the  spreadsheet  or  in 
its  narrative  responses,  the  requisite 
information  for  us  to  properly  assign 
these  discoimts  to  costs  of  the 
apphcable  flower  types.  In  fact,  we 
caimot  determine  from  the  record 
whether  respondent  included  discounts 
on  supplies  applicable  to  non-subject 
merchandise  in  the  figure.  In  addition, 
we  do  not  apply  these  discounts  as  an 
offset  to  financial  expense  because  they 
are  not  financial  income.  Therefore,  we 
have  not  accounted  for  these  discounts 
in  our  calculations  for  the  final  resvdts. 

Comment  42:  The  Claveles 
Colombianas  Group  (Clavecol)  argues 
that  the  Department  should  not  have 
replaced  negative  values  reported  in  the 
company's  section  D  response  with  zero 
values,  Clavecol  explains  that  some 
numbers  may  be  negative  because  it 
made  accounting  adjustments  in  one 
month  to  reclassify  into  the  appropriate 


accoimts  amounts  it  incorrectly 
classified  in  previous  months.  Also, 
Clavecol  explains,  the  same  numbers  in 
the  "Crop  Adjustment"  section  of  its 
response  may  be  negative  because  the 
firm  used  this  section  to  calculate  the 
net  adjustment  to  actual  monthly 
expenses  fully  reported  in  other  lines  of 
the  response.  Clavecol  contends  that  the 
Department  never  asked  for  clarification 
of  why  negative  values  occurred. 
Clavecol  argues  that  similar 
circumstances  pertained  in  the  LTFV 
investigation  of  Roses,  and  that  the 
Department  verified  such  negative 
values  as  correct  in  that  investigation. 
Clavecol  asks  that  the  Department 
reverse  its  decision  as  to  the  treatment 
of  negative  values  in  the  spreadsheet 
because  the  Department's  current 
practice,  as  applied  to  Clavecol, 
overstates  Clavecol's  costs. 

The  FTC  argues  that  the  Department 
should  continue  to  re-classify  negative 
values  as  zero.  The  FTC  contends  that 
allowing  respondents  to  report 
accounting  adjustments  in  this  manner 
would  invite  manipulation  of  data.  The 
FTC  further  claims  that  verification  in 
another  case  should  not  affect  the 
Department's  analysis  in  this  case. 

Department's  Position:  We  disagree 
with  Clavecol  that  we  should  not  have 
changed  the  negative  values  to  zero. 
Although  Clavecol  submitted  a  narrative 
explanation  of  the  negative  nimibers  in 
its  post -preliminary  supplemental 
response,  there  was  no  evidence  on  the 
record  that  supports  its  explanation.  See 
our  response  to  comment  34,  above. 

With  regard  to  the  negative  numbers 
that  allegedly  are  the  result  of 
accounting  adjustments,  we  cannot 
determine,  based  on  the  record,  whether 
Clavecol's  explanations  are  reasonable 
or  accurate.  Clavecol's  original  response 
describes  year-end  adjustments  that 
appear  to  be  made  in  order  to  report  the 
actual  expenses  [see  Clavecol's  August 
3,  1994  response  to  section  D  at  2), 
though  no  reference  is  made  to  negative 
cost.  We  examined  the  response  with 
regard  to  the  negative  numbers,  and  it 
appears  that  some  of  the  negative 
numbers  are  year-end  adjustments,  but 
these  figures  are  not  fully  explained. 
Also,  we  could  not  discern  any  pattern 
in  the  placement  of  the  negative 
numbers  that  would  allow  us  to 
determine  the  nature  of  the  negative 
numbers. 

Finally,  we  cannot  tell  whether  the 
adjustments  Clavecol  describes  are 
limited  to  either  the  same  POR  or  the 
same  types  of  expenses.  We  are 
concerned  that  costs  might  be  shifted 
from  materials,  labor,  and  overhead 
expenses  to  general  and  administrative 
expenses,  or  that  costs  might  be  shifted 


42860 


Federal  Register  /  Vol.  61,  No.  161  /  Monday,  August  19,  1996  /  Notices 


ISS 


UMI 


from  one  month  to  another.  Although 
we  use  an  annually-averaged 
constructed  value  as  FMV,  the  shifting 
of  costs  from  one  month  to  another 
implied  by  these  "year-end 
adjustments"  may  distort  costs  because 
of  the  high  degree  of  fluctuation  in  the 
peso-to-dollar  exchange  rate. 

We  agree  with  the  FTC  that 
verifications  in  other  cases  have  no 
bearing  on  determining  whether  a 
response  is  reasonable  in  the  instant 
reviews,  Therefore,  in  the  absence  of 
record  evidence  indicating  otherwise, 
and  because  we  are  concerned  about  the 
possibility  of  manipulation  of  the  firm's 
cost  response  implied  in  the  negative 
numbers,  we  have  converted  the 
negative  numbers  allegedly  due  to 
accounting  adjustments  reported  in 
Clavecol's  response  to  zeroes  for  the 
purpose  of  calculating  the  margins. 

With  regard  to  the  negative  numbers 
we  found  in  Clavecol's  crop  adjustment 
methodology,  we  found  that  Clavecol's 
original  submission  adequately 
described  its  methodology.  We  also 
found  that,  although  Clavecol's 
methodology  deviated  from  the  format 
we  indicated  in  our  questionnaire,  it 
produces  the  same  results  and  does  not 
distort  costs.  Therefore,  we  have  used 
Clavecol's  original  cost  response  with 
respect  to  its  crop  adjustment 
methodology. 

Comment  43  The  Santa  Rosa  Group 
(Santa  Rosa)  claims  that  the  IDepartment 
improperly  disallowed  the  amount  of 
amortized  pre-production  expenses 
carried  forward  to  future  periods  after 
the  close  of  each  FOR.  -Santa  Rosa 
contends  that,  although  it  did  not  use 
the  methodology  the  Department  set 
forth  in  the  questionnaire,  its 
methodology  achieved  the  same  results. 

For  direct  materials  costs,  Santa  Rosa 
claims  that  it  reported  all  costs  incurred 
in  each  review  penod,  albeit  in  a 
different  place  than  the  Department 
requested  Santa  Rosa  claims  that  it 
properly  reported  the  amounts 
attributable  to  future  periods,  resulting 
in  a  net  adjustment  to  period  expenses 
for  amortization  rather  than  the  total 
pre-production  expenses.  Santa  Rosa 
explams  that  it  used  a  similar  procedure 
for  direct  labor  and  overhead  farm  costs. 

Santa  Rosa  asks  that,  if  the 
Department  disallows  the  amounts 
carried  forward  to  future  years,  that  it 
also  eliminate  from  current  pre- 
production  costs  all  such  costs 
respondent  carried  forward  from  prior 
years,  as  reported  in  specific 
spreadsheet  lines  Santa  Rosa  contends 
that  it  would  be  improper  to  disallow 
only  one  part  of  the  amortization  of  pre- 
production  expenses. 


The  FTC  argues  that  Santa  Rosa 
admitted  to  deviating  from  the  reporting 
format  in  the  questionnaire  Thus,  the 
FTC  contends,  the  Department  s 
adjustment  to  the  response  was  justified 
because  Santa  Rosa  did  not  provide  the 
information  in  the  format  requested 

Department's  Position:  We 
reexamined  Santa  Rosa's  submissions 
and  found  that  Santa  Rosa's  original 
submission  and  supplemental  response 
adequately  described  its  pre-production 
cost  methodology.  We  also  found  that, 
although  Santa  Rosa's  methodology 
deviated  from  the  format  we  identified 
in  our  supplemental  questionnaire,  it 
produces  the  same  results  and  does  not 
distort  costs.  Therefore,  we  have  used 
Santa  Rosa's  original  cost  response  with 
respect  to  its  crop  adjustment 
methodology. 

Comment  44:  Santa  Rosa  argues  that 
the  Department  should  not  Ust  Floricola 
la  Ramada  as  a  company  which  will 
receive  the  "all  others"  rate.  Santa  Rosa 
states  that  Floricola  la  Ramada  is  a 
member  of  the  Santa  Rosa  Group  and 
was  listed  as  such  in  the  Department's 
list  of  rates  in  the  preliminary  results. 

Department's  Position:  We  agree  with 
Santa  Rosa  that  Floricola  la  Ramada  is 
a  member  of  the  Santa  Rosa  Group  and 
we  have  corrected  this  oversight  for 
these  final  results. 

Comment  45:  The  AGA  Group  and  the 
FTC  claim  that  the  E)epartment 
erroneously  published  separate  rates  for 
Agricola  Benilda. 

Department's  Position:  We  disagree 
with  both  the  AGA  Group  and  the  FTC. 
Because  Agricola  Benilda  was  not  part 
of  the  AGA  Group  until  the  7th  review 
period  we  have  listed  Agricola  Benilda 
twice.  For  the  5th  and  6th  PORs. 
Agricola  Benilda  receives  a  separate  rate 
from  the  AGA  Group  because  it  was  not 
a  member  of  the  AGA  group.  During  the 
7th  FOR,  Agricola  Benilda  was  a 
member  of  the  AGA  group,  so  we  have 
collapsed  it  with  the  AGA  group  for  that 
period.  Therefore,  duties  for  the  7th 
FOR  and  future  cash  deposits  for 
Agricola  Benilda  will  be  at  the  AGA 
Group  rate. 

Comment  46:  The  Bojaca  Group 
(Bojaca)  argues  that  the  Department 
erroneously  calculated  and  allocated  net 
financing  costs  for  the  group,  which 
consists  of  three  companies.  Bojaca 
claims  that  the  Department  erred  in 
attempting  to  implement  its  practice  of 
using  group-wide  financing  expenses  on 
two  accoimts.  First,  Bojaca  states  that 
the  Department  took  group-wide 
financing  expenses  from  calendar-year- 
based  fiinancial  statements  for  the  three 
companies  and  used  these  in  the 
constructed  value  calculation,  which  is 
based  on  a  March-to-February  period. 


Second,  Bojaca  contends  that  the 
Department  overallocated  these 
financial  expenses  to  subject 
merchandise  because  it  did  not  have 
accurate  total  sales  data.  Bojaca  argues 
that  the  Department  should  either  use 
data  provided  by  the  group  in  its 
inflation-adjustment  response  submitted 
after  the  preliminary  results  of  review, 
or  rely  upon  the  Universal  Flowers  data 
Bojaca  originally  submitted. 

The  FTC  counters  that,  because 
Bojaca  did  not  report  its  financial 
expenses  as  required  in  the 
questionnaire,  the  Department  is  not 
required  to  use  the  unsolicited,  post- 
preliminary,  corrected  data  Bojaca 
submitted  and,  therefore,  the 
Department  is  justified  in  calculating 
financial  expenses  on  the  basis  of  BIA. 

Department's  Position:  We  agree  with 
the  FTC.  Bojaca  failed  to  supply  the 
group-wide  sales  revenue  and  financing 
expense  data  in  its  original  response. 
We  requested  that  Bojaca  correct  its 
sales  revenue  and  financial  expense 
data  in  a  supplemental  questionnaire, 
and,  again,  Bojaca  failed  to  do  so.  Under 
these  circumstances,  we  relied  on  the 
sales  revenue  and  financial  expenses 
from  the  financial  statements  of  the 
three  companies  as  BIA. 

Comment  47:  Flores  el  Zorro  disagrees 
with  the  Department's  application  of 
total  BIA  to  its  transactions.  Respondent 
contends  that  all  of  the  errors  in  its 
response  are  clerical  in  nature  and  can 
be  corrected  by  the  Department  without 
the  submission  of  new  information. 
Flores  el  Zorro  describes  how  nine 
errors  noted  by  the  Department  can  be 
corrected  for  the  calculation  of  margins. 
Flores  el  Zorro  requests  that  the 
Department  accept  its  explanation  and 
calculate  weighted-average  margins  for 
its  sales. 

Department's  Position:  We  identified 
several  errors  in  Flores  el  Zorro's 
responses  and  applied  BIA  in  the 
preliminary  results.  Those  errors  were 
as  follows:  (1)  The  misidentification  of 
sales  as  ESP  sales;  (2)  exceptionally  high 
indirect  selling  expense  amounts  for 
U.S.  sales;  (3)  inconsistencies  in  the  unit 
numbers  of  U.S,  exports  and  total 
exports;  (4)  reporting  direct  selling 
expenses  in  the  constructed  value 
spreadsheet,  but  reporting  no  direct 
selling  expenses  in  the  U.S.  sales 
spreadsheet:  (5)  reporting  indirect 
selling  expenses  in  the  U.S.  sales 
spreadsheet,  but  not  in  the  constructed 
value  spreadsheet:  (6)  an  inconsistency 
between  reported  U.S.  packing  expenses 
in  the  sales  spreadsheets  and  the 
constructed  value  spreadsheets;  (7)  the 
reporting  of  different  interest  income 
and  expense  amounts  in  each  month  of 
the  reviews  for  each  flower  type;  (8)  an 
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inadequate  explanation  of  how  interest 
income  was  related  to  production;  and 
(9)  the  overstatement  of  the  crop 
adjustment  expense  amounts. 

Because  we  received  Flores  el  Zorro's 
request  that  we  correct  its  response  after 
publication  of  our  preliminary  results 
and  the  alleged  error  was  not  apparent 
from  the  record,  we  have  applied  the  six 
criteria  explained  in  the  BACKGROUND 
section  of  this  notice.  We  find  that 
Flores  el  Zorro  met  all  of  these  criteria 
for  the  first,  second,  third,  fourth,  fifth, 
and  seventh  errors  and  have  corrected 
these  errors  for  the  final  results, 
resulting  in  recalculated  margins  for 
Flores  el  Zorro.  However,  Flores  el 
Zorro  failed  to  meet  one  of  these  criteria 
for  the  sixth,  eighth,  and  ninth  errors  in 
that  it  did  not  provide  supporting 
documentation  for  the  alleged  clerical 
errors.  Therefore,  we  have  not  made  the 
changes  requested  by  Flores  el  Zorro  for 
these  alleged  errors. 

Comment  48:  The  Tropicales  Group 
contends  that  several  errors  in  its 
response,  which  caused  the  Department 
to  apply  adverse  inferences  in  the 
preliminary  results,  were  the  result  of 
transcription  errors  and  that  the  correct 
information  is  evident  on  the  record. 
According  to  respondent,  the  first  error 
involves  the  amortization  costs  carried 
forward  in  the  amortization  tables,  the 
second  error  is  an  overstatement  of 
packing  expense  amounts  for  the  7th 
review,  and  the  third  error  is  a 
discrepancy  in  the  amounts  reported  for 
indirect  selling  expenses  on  two  tables 
for  the  7th  review.  The  Tropicales 
Group  states  that  the  Department  should 
use  the  lesser  of  the  two  amounts 
because  that  amount  matches  the 
amoimt  in  the  firm's  accounting  records 

Department  s  Position:  Because  we 
received  the  Tropicales  Group's  request 
that  we  correct  its  response  after 
pubhcation  of  our  preliminary  results 
and  the  alleged  error  was  not  apparent 
from  the  record,  we  have  applied  the  six 
criteria  explained  in  the  BACKGROUND 
section  of  this  notice.  We  find  that  the 
Tropicales  Group  met  all  of  these 
criteria  for  the  first  two  errors  and  have 
corrected  these  errors  for  the  final 
results  and  recalculated  the  margin  for 
the  Tropicales  Group. 

However,  the  Tropicales  Group  failed 
to  meet  one  of  these  criteria  for  the  third 
error  in  that  it  did  not  provide 
supporting  documentation  for  the 
alleged  clerical  error.  Therefore,  we 
have  not  made  the  change  requested  by 
the  Tropicales  Group  for  this  alleged 
error. 

Comment  49:  Flores  Tropicales 
expresses  concern  that  the  Department 
is  considering  collapsing  it  with  another 
respondent  in  the  7th  review  period. 


Respondent  asserts  that  it  and  the  other 
firm  are  not  agents  or  principals  of  each 
other,  neither  owns,  directly  or 
indirectly,  any  interest  in  the  other,  and 
there  are  no  persons  that  owti  any 
percentage  m  both  firms  Consequently. 
Flores  Tropicales  argues  that  the  two 
companies  are  not  related  and  that  the 
Department  should  not  collapse  the  two 
firms  for  its  analysis. 

Department's  Position:  Section 
771(13)  of  the  .\ct  establishes  a  standard 
for  relationship  based  on  association, 
ownership  or  control.  The  Department 
agrees  that  the  Tropicales  Group's 
relationship  with  a  second  firm  during 
the  7th  POR  does  not  meet  the  criteria 
for  relatedness  pnmariiy  because  this 
relationship  existed  only  m  the  last  two 
months  of  the  seventh  POR.  Therefore, 
for  the  purposes  of  these  reviews  we 
have  not  collapsed  tne  two  firms. 

Comment  50:  Iturrama  contends  that 
it  should  not  receive  BIA  for  failing  to 
itemize  the  costs  it  reported  m  its 
constructed  value  table  and  failing  to 
provide  a  particular  grower  s  report,  as 
requested  by  the  Department  in  a 
supplemental  questionnaire  Iturrama 
asserts  that  it  did  not  understand  the 
reasons  whv  the  Department  asKed 
certain  questions  and,  therefore,  did  not 
fully  explain  why  it  could  not  provide 
the  requested  information.  With  regard 
to  Iturrama  s  failure  to  itemize  costs 
reported  in  its  constructed  value  table, 
Iturrama  claims  that  the  company's 
accounting  system  simply  does  not 
permit  the  cost  itemization  the 
Department  requested.  Iturrama 
provided  a  sample  of  its  trial  balance 
and  an  auxiliary  ledger  to  show  that  the 
total  costs  reported  in  the  company's" 
financial  records  reconcile  to  the  total 
costs  figures  reported  m  the  response. 
With  regard  to  the  grower's  report, 
Iturrama  argues  that  it  simply  did  not 
have  It.  and.  therefore,  there  is  no 
justification  for  assigning  BIA.  Iturrama 
concludes  that  BIA  cannot  lawfully  be 
applied  under  the  circumstances,  and 
requests  that  the  Department  use  its  data 
in  the  final  results. 

The  FTC  argues  that,  if  the 
Department  finds  that  Itiurama's 
explanations  justify  reconsideration  of 
its  response,  the  Department  should 
request  an  additional  sampling  of 
grower's  reports  to  confirm  the  accuracy 
of  Iturrama's  reported  U.S.  sales. 

Department's  Position:  Because 
Iturrama  does  not  have  the  requested 
grower's  report  and  does  not  maintain 
the  level  of  cost  detail  in  its  normal 
books  and  records  that  would  be 
required  to  comply  with  our  request,  we 
have  reconsidered  our  decision  to  apply 
BIA  rates  to  the  firm.  For  these  final 
results,  we  have  used  its  response  in 


calculating  margins.  We  have  not 
requested  an  additional  sampling  of 
grower's  reports  because  we  are  satisfied 
that  the  company's  U.S.  sales  are 
accurately  reported. 

Comment  51:  Agricola  Acevedo 
claims  that  it  incorrectly  reported  total 
packing  expenses  for  all  markets  instead 
of  U.S.  packing  expenses  in  its 
constructed  value  tables  for  the  5th,  6th, 
and  7th  reviews.  However,  Agricola 
Acevedo  asserts  that,  with  respect  to  the 
5th  and  6th  reviews,  it  reported  the 
correct  U.S.  packing  expenses  is  its  U.S. 
price  table. 

Department's  Position:  Because 
Agricola  Acevedo  brought  this  error  to 
our  attention  after  publication  of  our 
preliminary  results  and  the  alleged  error 
is  not  apparent  from  the  record,  we  have 
applied  the  six  criteria  explained  in  the 
BACKGROUND  section  of  this  notice.  We 
find  that  Agricola  Acevedo  failed  to 
meet  one  of  these  criteria.  Agricola 
Acevedo  did  not  pro\'ide  supporting 
documentation  for  the  alleged  error. 
Therefore,  we  have  not  corrected 
Agricola  Acevedo's  submission.  {See  the 
March  30, 1995.  Memorandum  to  the 
File  for  an  explanation  of  the  U.S 
packing  expenses  we  used  for  Agricola 
Acevedo  in  the  final  results.) 

Comment  52:  Agricola  Acevedo 
contends  that  the  Department 
incorrectly  disallowed  financial  income 
as  an  offset  to  financial  expenses. 
Agricola  Acevedo  explains  that  the 
claimed  financial  income  consists  of 
short-term  interest  income  from 
deposits  of  working  capital  and  income 
received  from  the  sale  of  scrap  plastic 
and  wood  from  fixed  assets,  and  that  it 
identified  these  items  individually  in  its 
response  to  the  Departinents 
questiennatre.  Agricola  Acevedo 
requests  that  the  Department  change  its  ~ 
calculations  accordiii^y. 

Department's  Position:  We 
preliminarily  denied  Agricola 
Acevedo's  offset  to  financial  expenses 
for  financial  income  because  we  could 
not  locate  a  monthly  breakdown  of  each 
component  of  claimed  financial  income 
in  the  firm's  response.  However,  based 
on  Agricola  Acevedo's  clarification  and 
further  analysis  of  the  company's 
questionnaire  response,  we  are  now 
satisfied  that  the  company's  constructed 
value  submission  contains  the 
breakdown  we  requested. 
Notwithstanding  Agricola  Acevedo's 
compUance  with  our  reporting 
requirements,  we  are  only  allowing  the 
offset  to  financial  expenses  for  the 
company's  short-term  interest  income 
from  deposits  of  working  capital.  The 
Department  only  allows  an  oSset  to 
financial  expenses  for  short-term 
interest  income  directly  related  to  the 
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general  operations  of  the  company.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel.  Standard,  Line  and  Pressure  Pipe 
From  Italy.  60  FR  31981,  31991  Qune 
19,  1995).  Income  from  the  sale  of  scrap 
plastic  and  wood  does  not  constitute 
this  type  of  revenue.  Under  GAAP  this 
revenue  could  be  claimed  as  an  offset  to 
general  and  administrative  expenses  by 
reportmg  It  as  a  gain  or  a  loss  on  the 
disposal  of  a  fixed  asset.  However, 
Agncola  Acevedo  did  not  compare  the 
sales  value  to  the  book  value  of  the  fixed 
assets  sold  as  required  under  GAAP. 
Agncola  .Acevedo  also  did  not  justify 
that  these  materials  were  relateid  to  the 
production  of  subject  merchandise 
produced  and  sold  wathin  these  PORs. 
Therefore,  we  have  disallowed  the  offset 
Agncola  Acevedo  claimed  for  income  it 
received  from  the  sale  of  scrap  plastic 
and  wood. 

Comment  53:  Papagayo  argues  that 
the  Department  made  an  error  in  its 
margin  calculations  by  incorrectly 
consolidating  Papagayo "s  sales  tables. 
Papagayo  states  that,  because  each 
LOTL'S  file  would  not  accommodate 
more  than  25  importers,  it  used  two  files 
to  report  the  sales  data  for  its 
submission 

The  FTC  argues  that  the  errors  appear 
to  be  the  result  of  respondent's 
deviations  from  the  format  the 
Department  instructed  respondents  to 
use  in  the  questionnaire. 

Department's  Position:  We  agree  with 
Papagayo  and  have  used  the  two  sales 
files  for  the  final  results. 

Issues  Raised  by  Other  Respondents 

Comment  54:  My  Flowers  requests 
that  the  Department  not  apply  a  non- 
cooperative  BIA  rate  to  its  entries  of 
subject  flowers  for  failing  to  respond  to 
the  Department's  requests  for 
information.  My  Flowers  claims  that  it 
never  received  the  questionnaire  or  any 
other  information  regarding  the 
administrative  reviews.  Furthermore, 
My  Flowers  contends  that  the  address  to 
which  the  Department  sent  materials 
was  out  of  date,  and  that  it  has  not 
occupied  the  space  at  the  address  since 
December  1992.  In  support  of  this 
argument.  .My  Flowers  provides 
registration  certificates  from  the 
Colombian  Chamber  of  Commerce, 
authenticated  by  the  U.S.  Embassy  and 
the  Colombian  Ministry  of  Foreign 
Relations.  My  Flowers  claims  that  the 
company  at  its  old  address  received  the 
questionnaire,  but  failed  to  let  My 
Flowers  Icnow  of  its  arrival.  My  Flowers 
submits  documentation  supporting  that 
the  individual  who  signed  the  delivery 
record  for  the  questionnaire  was  not  a 


My  Flowers  employee.  In  conclusion, 
My  Flowers  requests  that  the 
Department  treat  it  as  unlocatable  for 
the  POR.  and  that  the  Department 
instruct  Customs  to  assess  the  "all 
others"  rate  of  3.10  percent  on  its 
entries. 

The  FTC  requests  that,  if  the 
Department  accepts  My  Flowers' 
explanation,  it  include  the  company  in 
any  subsequent  administrative  reviews 

Department's  Position:  We  have 
reviewed  the  documentary  evidence  on 
the  record  and  conclude  that  My 
Flowers  did  not  receive  the 
questionnaire.  Therefore,  we  have  not 
assigned  My  Flowers  a  BIA  rate.  Instead. 
we  have  added  My  Flowers  to  the  Ust 
of  firms  that  were  unlocatable,  and  we 
will  instruct  Customs  to  liquidate  its 
entries  at  the  "all  others"  rate  since  we 
have  npt  previously  reviewed  this  firm. 
We  will  include  My  Flowers  in  any 
subsequent  administrative  review  if  we 
receive  a  request  for  review  from  an 
interested  party  during  the  anniversary 
month  of  the  publication  of  this  order. 
See  19  CFR  353.22(a). 

Comment  55:  Equiflor  and  Esprit 
Miami  claim  that  Flores  el  Majui  ceased 
to  exist  prior  to  the  release  of  the 
Department's  questionnaire  in  the  7th 
review  period.  Further,  they  dispute  the 
Department's  preliminary  conclusion 
that  Flores  el  Majui  had  ever  received 
the  questionnaire.  Equiflor  and  Esprit 
Miami  argue  that  the  Department  should 
not  assign  a  non-cooperative  BIA  rate  to 
entries  from  Flores  el  Majui,  and  that 
the  Department  should  liquidate  those 
entries  at  the  cash  deposit  rate  in  effect 
at  the  time  of  entry. 

The  FTC  rebuts  that  a  company 
caimot  be  allowed  to  abandbn  its 
antidumping  duty  liability  by  virtue  of 
its  liquidation,  otherwise  firms  would 
simply  liquidate  themselves  and 
reincorporate  under  a  new  name  each 
time  a  new  administrative  review  was 
initiated.  Additionally,  the  FTC 
contends,  Equiflor  and  Esprit  Miami 
have  not  provided  evidence  to 
distinguish  Flores  el  Majui  from  firms 
that  were  unlocatable  or  to  estabhsh  that 
Flores  el  Majui  did  not  receive  the 
questionnaire. 

Department's  Position:  We  can 
distinguish  our  treatment  of  Flores  el 
Majui  from  that  of  My  Flowers  because, 
in  the  latter  case,  the  company  provided 
evidence  that  our  service  of  the 
questionnaire  was  defective.  However, 
Equiflor.  Esprit  Miami,  and  Flores  el 
Majui  did  not  provide  such  evidence  to 
the  Department.  Therefore,  we  agree 
writh  the  FTC  that  failure  to  apply  a  non- 
cooperative  BIA  rate  to  Flores  el  Majui 
would  reward  non-compUance  with  our 
administrative  review  and  would 


encourage  other  firms  to  liquidate 
themselves  and  reincorporate  under 
new  names.  Accordingly,  we  have 
apphed  a  non-cooperative  BIA  rate  to 
entries  of  merchandise  from  this  firm. 

Comment  56:  Proflores  contends  that 
the  application  of  first-tier  BIA  due  to 
its  failure  to  respond  to  the 
Department's  request  for  supplementary 
information  was  in  error.  Proflores 
argues  that  it  did  respond  to  the 
Department's  supplemental 
questionnaire  and  that  the  Department 
did  receive  the  response  in  a  timely 
manner. 

The  FTC  asserts  that,  pnor  to  using 
Proflores'  supplemental  submission,  the 
Department  should  require  the  company 
to  submit  at  least  a  reasonable  sampling 
of  growers  reports  to  confirm 
respondent's  reporting  methodology  for 
certain  expenses. 

Department's  Position:  We  agree  with 
Proflores  that  it  submitted  its 
supplemental  response  in  a  timely 
manner,  and  we  have  used  it  for  these 
final  results  instead  of  applying  BIA. 
Because  we  are  satisfied  with  Proflores' 
response  to  our  supplemental  question 
concerning  the  reporting  of  certain 
expenses,  we  do  not  find  it  necessar%'  to 
review  additional  information, 
including  growers  reports. 

Comment  57:  Equiflor,  Esprit  Miami, 
and  Eden  Floral  Farms  (Eden), 
importers  of  subject  merchandise  in 
Miami,  assert  that  the  Department  erred 
in  applying  a  non-cooperative  BIA 
margin  to  two  Colombian  producers: 
Sunset  Farms  (5th,  6th,  and  7lh  reviews) 
and  Groex  S.A.  (5th  and  6th  reviews). 
Equiflor  and  Esprit  Miami  claim  that 
Sunset  Farms  was  unable  to  respond  to 
the  Department's  questionnaire  because  . 
it  had  sold  most  of  its  assets  before  the 
Department  released  its  questionnaires 
and  was  operating  with  reduced  staff 
and  facilities  at  the  time  it  received  the 
questionnaire.  Equiflor  and  Esprit 
Miami  argue  that  Sunset  Farm's 
condition  was  far  worse  than  that  of 
Flores  Estrella  in  the  fourth  review  of 
the  instant  case,  and,  under  these 
circiunstances,  the  Department  should 
not  apply  a  non-cooperative  BIA.  Eden 
claims  that  Groex  S.A.  was  out  of 
business  and  liquidated  prior  to  the  due 
date  of  sections  C  and  D  of  the 
questionnaire,  and,  therefore,  was 
unable  to  respond  to  those  sections. 
Eden  notes  that  Groex  S.A.  did  respond 
to  section  A  for  the  5th  and  6th  reviews 
and  filed  a  letter  stating  that  it  had  no 
shipments  of  the  subject  merchandise  in 
the  7th  review  and,  therefore,  did 
cooperate  to  the  extent  possible. 

Bloomshare  Ltda.  (7th  review  only) 
and  Ciba-Geigy  (5th,  6th,  and  7th 
reviews),  Colombian  producers  of  the 
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subject  niprchandise,  alsc  claim  that  the 
Department  erred  in  assigning  them 
non-cocperative  BIA  margins. 
Bloomshare  Ltda.  claims  that  it  stopped 
growing  flowers  in  June  1993,  and  that 
it  is  now  in  the  business  of  growing 
produce  for  the  domestic  market.  Ciba- 
Geigy  claims  that  it  sold  its  plantation 
in  1988  to  another  producer  and  was  no 
longer  m  the  Colombian  flower  business 
dunng  the  PORs. 

The  FTC  rebuts  that,  in  the  Fourth 
Review,  the  Department  described 
certain  factors  to  examine  when 
determining  whether  Floras  Estrella  and 
Mountguar  were  incapable  of 
responding  to  its  questionnaire. 
However,  the  FTC  contends  that  the  fact 
pattern  in  the  instant  reviews  differs  in 
that  the  respondents  failed  to  notif\'  the 
Department  of  their  situation  m  a  timely 
fashion.  The  FTC  points  to  an  identical 
fact  pattern  m  the  third  review  of  this 
case  where  the  Department  determined 
that  information  regarding  an  alleged 
bankruptcy  submitted  after  the 
preliminary  results  of  review  was 
xmtimely  and  therefore  impossible  to 
evaluate.  The  FTC  asserts  that  the 
Department  properly  assigned  non- 
cooperative  BIA  rates  for  these 
respondents. 

Department's  Position:  With  regard  to 
Sunset  Farms  and  Groex.  Equiflor. 
Esprit  Miami,  and  Eden  do  not  dispute 
that  these  two  Colombian  producers 
received  the  questionnaire.  In  addition, 
Equiflor  and  Esprit  Miami  do  not 
explain  why  Sunset  Farms  failed  to 
submit  any  response  whatsoever  Eden 
does  not  dispute  the  fact  that  Groex  S.A. 
failed  to  submit  a  response  to  sections 
C  and  D  of  our  questionnaire  or  explain 
why  this  producer  was  unable  to  do  so 
in  a  timely  fashion.  As  for  Bloomshare 
Ltda.  and  Ciba-Geigy,  the  companies  do 
not  dispute  that  they  received  the 
questionnaire  and  at  no  time  prior  to 
issuance  of  our  preliminary  results  did 
they  alert  us  to  their  situations. 
Therefore,  because  respondents  have 
provided  untimely  explanations  of  their 
failure  to  respond  to  oar  questionnaire, 
we  have  assigned  non-cooperative  BIA 
rates  to  Sunset  Farms.  Groex  S.A., 
Bloomshare  Ltda.,  and  Ciba-CTeigy, 

Comment  58:  The  Floraterra  Group 
(Floraterra)  argues  that  the  Department 
overallocated  packing  expenses  to 
Floraterra's  U.S.  sales.  Floraterra 
acknowledges  that  the  Department  was 
correct  in  changing  the  packing 
expenses  in  Tables  1  and  2  because  they 
should  have  been  the  same,  Floraterra 
claims  that  it  mistakenly  reported 
packing  expenses  on  all  exports  in  Table 
2,  and  that,  by  using  the  expense  from 
Table  2  instead  of  Table  1  as  the  basis 
for  reallocation,  the  Department  is 


allocating  packing  expense  for  all 
exports  over  just  U.S.  sales.  Floraterra 
cohtends  that  this  is  obvious  from  the 
administrative  record,  and  that  the 
Department  should  fix  the  tables  so  that 
the  expenses  in  Table  2  are  based  on  the 
reported  Table  1  expenses,  and  not  the 
other  way  around. 

Department's  Position:  Because  we 
received  Floraterra's  request  that  we 
correct  its  response  after  publication  of 
our  preliminary  results,  we  have 
applied  the  six  criteria  explained  in  the 
BACKGROUND  section  of  this  notice.  We 
find  that  Floraterra  met  all  of  the 
criteria,  with  the  substantiating 
evidence  having  been  on  the  record 
prior  to  the  preliminary  results. 
Therefore,  we  have  made  this  change  for 
the  final  results. 

Comment  59:  Agricola  la  Siberia 
(Siberia)  claims  that  it  made  two  errors 
in  its  original  response.  Siberia  claims 
that  it  included  packing  and  indirect 
selling  expenses  incurred  on  third- 
country  sales  as  well  as  on  U.S.  sales. 
Siberia  asks  the  Department  to  correct 
its  data  for  the  final  results. 

Department's  Position:  Because  we 
received  Siberia  s  request  that  we 
correct  its  response  after  publication  of 
our  preliminar>-  results  and  the  alleged 
error  was  not  apparent  from  the  record, 
we  have  applied  the  six  cntena 
explained  in  the  BACKGROUND  section  of 
this  notice.  We  find  that  Siberia  failed 
to  meet  one  of  these  criteria  in  that  it 
did  not  provide  supporting 
documentation  for  the  alleged  clerical 
error.  Therefore,  we  have  not  made  the 
change  requested  by  Siberia. 

Comment  60:  Caicedo  protests  the 
Department's  use  of  BIA  for  its  sales  of 
minicarnations  in  the  6th  and  7th 
reviews.  Caicedo  notes  that  the 
Department  said  that  it  applied  BIA  for 
two  reasons;  (1)  Caicedo  improperiy 
used  Its  crop  adjustment  for  the  flowers 
and  period  in  question  and  failed  to 
correct  its  crop  methodology  when  the 
Department  requested  it  to  do  so;  (2) 
Caicedo  had  made  other  unexplained 
changes  to  its  data,  including  changes  to 
the  reported  sales  amounts. 

Caicedo  argues  that,  contrary  to  the 
Department's  conclusions,  Caicedo  did 
correct  its  crop  adjustment  methodology 
in  a  December  2,  1994  submission  as 
requested  by  the  Department.  However, 
Caicedo  contends  that  the  Department 
used  an  earlier  submission  by  the  firm 
in  its  calculations  for  the  preliminary 
results.  With  resp>ect  to  unexplained 
charges  relating  to  sales  amounts, 
Caicedo  explains  that  it  had 
inadvertently  transferred  to  its 
December  2  submission  erroneous 
figures  from  an  earlier  response,  which 
it  had  already  corrected  for  the  record. 


Caicedo  concludes  that  these  errors 
should  be  corrected  because  the  errors 
are  obvious  from  the  information 
already  in  the  record. 

The  FTC  maintains  that  Caicedo  had 
several  opportunities  to  supply 
corrected  information  and  that  the 
Department  was  justified  in  relying  on 
Caicedo 's  last  submission  as  containing 
the  correct  data.  The  FTC  further  states 
that  it  is  the  responsibility  of  Caicedo  to 
prepare  its  own  data  correctly. 

Department's  Position:  We  have 
reviewed  the  record  and  conclude  that 
Caicedo  did  make  proper  corrections  as 
we  requested  to  its  crop  adjustment 
methcMdology.  Also,  we  agree  that 
Caicedo  did  make  certain  clerical  errors 
that  are  substantiated  from  the 
information  already  on  the  record. 
Therefore,  we  have  used  the  corrected 
information  on  the  record  for  the  fijoal 
margin  calculations. 

Comment  61:  Guacatay  argues  that  the 
Department  should  not  have  set  to  zero 
certain  negative  net  financing  costs 
Guacatay  reported  in  the  5th  and  7th 
reviews.  Guacatay  states  that  it  made 
year-end  adjustments  to  its  financial 
expenses  to  reverse  certain  provisional 
entries  it  made  earUer  in  the  years 
covered  by  5th  and  7th  reviews. 
According  to  Guacatay,  the  result  of 
these  year-end  adjustments  was  that  it 
reported  financial  costs  occasionally  as 
negative  numbers.  However,  Guacatay 
contends,  the  net  financial  costs  for  the 
PORs  as  a  whole  are  always  positive. 
Therefore,  Guacatay  requests  that  the 
Department  use  the  net  financial  costs  it 
reported  and  explained  in  its 
supplemental  response. 

The  FTC  disagrees  and  states  that  this 
type  of  accounting  invites  manipulation 
6ind  the  Department  correctly  adjusted 
negative  values  to  zero. 

Department's  Position:  We  agree  with 
Guacatay.  We  have  reexamined 
Guacatay's  supplemental  response  and 
conclude  that  the  company  adequately 
explained  the  basis  for  making  negative 
financial  cost  adjustments  for  certain 
months.  We  have  therefore  used  the  net 
financial  costs  Guacatay  reported. 

Comment  62:  HOSA  argues  that, 
although  it  failed  to  submit  a  request  for 
revocation  on  the  anniversary  month  of 
the  order  as  required  by  the 
Department's  regulations,  the 
Department  has  the  discretion  under  19 
CFR  353.25(a)  to  grant  the  untimely 
revocation  request.  JIOSA  further  argues 
that  certain  circumstances,  such  as  its 
late  retention  of  counsel  and  its  inability 
to  run  an  analysis  of  three  years'  worth 
of  data  to  determine  its  eligibility  for 
revocation  at  that  time,  justifies  that  its 
late  revocation  request  be  given 
consideration  by  the  Department. 
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The  FTC  argues  that,  even  if  the 
Uepartment  otherwise  finds  HOSA  to  be 
eligible  for  revocation,  it  should  deny 
HOSAs  request  for  revocation  because 
it  was  not  submitted  in  a  timely  fashion. 

Department's  Position:  Based  on  our 
final  results  of  these  administrative 
reviews,  we  find  that  HOSA  has  not  had 
a  three-year  period  of  no  sales  at  less 
than  fair  value  and  thus  does  not  qualify 
for  revocation,  Therefore,  the  issue  of 
HOSA's  late  revocation  request  is  moot. 

Comment  63:  Aspen  Garden  Ltda. 
contends  that,  for  the  final  residts,  the 
Department  should  use  the  prime  rate  it 
reported  in  its  original  questiormaire 
response  instead  of  calculating  imputed 
credit  expenses  for  U.S.  sales  based  on 
the  company's  short-term  Colombian 
peso  borrowings  during  each  FOR. 
Furthermore,  .^spen  Garden  Ltda. 
argues  that  the  Department  should  use 
the  statutory  eight-percent  profit  for 
constructed  value  instead  of  the  profit 
percentage  it  reported  in  its  original 
questionnaire  response.  Aspen  Garden 
Ltda.  explains  that  it  based  the  profit 
percentage  it  reported  in  its  original 
submission  on  third-counlry  sales  and, 
furthermore,  that  it  calculated  the  rate 
incorrectly.  Finally,  Aspen  Garden  Ltda. 
contends  that  the  packing  expenses  it 
reported  in  its  U.S.  price  table  are 
correct,  and  the  Department  should  not 
have  modified  them.  Aspen  Garden 
Ltda.  explains  that  it  mistakenly 
reported  in  its  constructed  value  table 
the  cost  of  packing  flowers  that  are  not 
under  review  in  addition  to  the  cost  of 
packing  subiect  merchandise,  and 
requests  that  the  Department  not  modify 
the  packing  costs  it  reported  in  its  U.S. 
price  table. 

Department's  Position:  We  do  not 
agree  with  Aspen  Garden's  argimient 
that  we  should  calculate  imputed  credit 
expenses  on  US,  sales  using  the  prime 
rate  respondent  reported  in  its  original 
questionnaire  response.  We  have 
calculated  Aspen  Garden's  imputed 
credit  expenses  based  on  the  company's 
short-term  Colombian  peso  borrowings 
during  the  FOR.  (See  the  March  30, 
1995,  Memorandum  to  the  File  for  a 
discussion  of  Aspen  Garden's  interest 
rate  calculation.  For  a  full  discussion  of 
the  interest  rate  issue,  see  our  response 
to  Comment  22  of  this  notice.)  With 
regard  to  profit  for  constructed  value, 
we  have  used  the  statutory  eight-percent 
figure  since  the  profit  percentage  that 
Aspen  Garden  reported  in  its  original 
submission  was  based  on  third-country 
sales  data  (See  our  response  to 
Comment  8  for  a  full  discussion  of  the 
appropnate  profit  percentage  to  use  for 
constructed  value.)  Aspen  Garden  made 
it  clear  in  its  original  questionnaire 
response  that  it  used  third-country  sales 


data  to  calculate  the  profit  percentage  it 
originally  reported. 

With  regard  to  packing  expenses,  we 
received  Aspen  Garden's  request  that 
we  correct  its  response  after  publication 
of  our  preliminary  results  and  the 
alleged  error  is  not  apparent  from  the 
record.  Therefore,  we  have  appUed  the 
six  criteria  explained  in  the 
BACKGROUND  section  of  this  notice.  We 
find  that  Aspen  Garden's  situation  fails 
to  meet  one  of  these  criteria.  Aspen 
Garden  did  not  provide  supporting 
documentation  for  the  alleged  error. 
Therefore,  we  have  not  made  the  change 
requested  by  Aspen  Garden.  [See  the 
March  30, 1995,  Memorandum  to  the 
File  for  an  explanation  of  the  U.S. 
packing  expenses  we  used  for  Aspen 
Garden  in  the  final  results.) 

Conunent  64:  Floras  de  Oriente  claims 
that  the  distribution  of  indirect  selling 
expenses  the  Department  made  is 
incorrect.  According  to  respondent,  for 
one  client,  the  cost  of  packing  and 
handling  was  included  in  indirect 
selling  expenses  incurred  in  the  home 
market  on  U.S.  sales.  Therefore, 
respondent  contends,  it  did  not  report 
packing  costs  for  this  particular 
customer.  Respondent  states  that  the 
indirect  selling  expenses  in  Table  1  will 
not  equal  Table  2  because  of  this,  but 
total  costs  for  the  Table  1  and  Table  2 
are  equal.  Thus,  respondent  argues,  the 
Department  should  not  have  made 
adjustments  to  packing  costs  and 
indirect  selling  expenses. 

Department's  Position:  We  do  not 
agre6  with  Floras  de  Oriente  that  total 
costs  for  Table  1  equal  Table  2.  Packing 
expenses  respondent  reported  in  Table 
2  equalled  the  packing  expenses  it 
reported  in  Table  1.  However,  indirect 
selling  expenses  respondent  reported  in 
Table  1  did  not  equal  indirect  selling 
expenses  it  reported  in  Table  2. 
Therefore,  total  costs  between  the  two 
tables  did  not  reconcile.  Because 
indirect  selling  expenses  did  not 
reconcile,  we  have  distributed  these 
expenses  for  these  final  results  as  we 
did  for  the  preliminary  results. 

Comment  65:  Agromonte  Ltda.  argues 
that  the  Department  incorrectly  changed 
the  figures  for  packing  costs  and 
indirect  selling  expenses  incvured  in 
Colombia  on  U.S.  sales  when  the  totals 
reported  in  Table  1  conflicted  with  the 
amounts  reported  in  Table  2.  Agromonte 
Ltda.  claims  that  the  reason  for  the 
discrepancy  in  packing  costs  is  because 
the  values  it  reported  in  Table  1  are 
based  on  units  sold  while  the  values  for 
Table  2E  are  based  on  boxes  sent. 
According  to  respondent,  the  correct 
amoimts  ara  the  ones  it  stated  in  Table 
2E  because  they  identify  the  packing 
costs  of  the  total  units  sent  each  month. 


Agromonte  Ltda.  contends  that  it 
could  not  find  any  discrepancies 
between  Table  1  and  Table  2D  for 
indirect  selling  expenses.  Therefore, 
respondent  states,  the  Department 
should  not  have  made  anv  changes. 

Department's  Position:  We  disagree 
with  Agromonte's  argument.  Even 
though  respondent  calculated  the 
amounts  it  reported  in  Table  2E  for 
packing  costs  based  on  boxes  shipped 
and  the  amounts  it  reported  in  Table  1 
were  calculated  on  units  sold,  the  totals 
should  still  equal  one  another. 
Therefore,  the  adjustments  we  made  in 
the  preliminary  results  remain  in  our 
final  results. 

As  for  Agromonte's  contention  that 
there  were  no  discrepancies  relating  to 
indirect  selling  expenses,  we  disagree. 
The  amounts  respondent  reported  in 
Table  2D  do  not  equal  the  amounts  it 
reported  in  Table  1.  Therefore,  the 
reconcihation  we  made  in  the 
preliminary  results  remains  in  our  final 
results. 

Comment  66:  Florval  S.A.  claims  that 
it  erroneously  reported  packing  costs 
and  indirect  selling  expenses  for  all 
markets  instead  of  packing  expenses 
and  indirect  selling  expenses  for  the 
U.S.  market  in  Table  2D  and  Table  2E 
of  its  response.  Florval  requests  that  the 
Department  include  in  Table  2  the 
results  of  adding  all  indirect  selling 
expenses  and  packing  costs  shown  in 
Table  1  for  each  customer. 

Department's  Position:  We  agree  with 
Florval  S.A.  However,  instead  of  adding 
all  indirect  selling  expenses  and 
packing  costs  shown  in  Table  1  for  each 
customer,  we  were  able  to  determine 
packing  costs  and  indirect  selling 
expenses  related  to  flowers  sold  in  the 
U.S.  market.  We  derived  this  data  from 
information  already  on  the  record  prior 
to  oiu-  preliminary  results. 

Comment  67:  Tlie  Florcol  Group 
argues  that,  in  the  5th  and  7th  reviews, 
the  difference  between  the  amounts  for 
indirect  selling  expenses  in  Table  2D 
compared  to  Table  1  is  due  to  the 
allocation  method  it  used.  The  Florcol 
Group  states  that  the  total  indirect 
selling  expenses  should  be  allocated  in 
Table  1  to  each  month  on  the  basis  of 
U.S.  sales  value  instead  of  volume. 

With  respect  to  packing  costs  in  the 
5th  review,  the  Florcol  Group  states  that 
the  total  amount  shown  in  Table  2E 
corresponds  to  the  total  packing  costs 
for  all  export  quality  minicamations  it 
sold  during  the  review  period.  The 
Florcol  Group  states  that  the 
Department  can  derive  the  correct  total 
packing  costs  for  Table  2E  by  totalling 
the  packing  costs  reported  in  Table  1 . 

In  the  7tn  review,  Florcol  contends 
that  it  used  the  wrong  unitary  costs  for 
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packing  in  order  to  calculate  packing 
costs  for  Table  1.  Florcol  identifies  the 
correct  unitary  packing  cost  and 
requests  that  the  Department  make  the 
appropriate  corrections. 

Department's  Position:  Because  we 
received  the  Florcol  Group's  request 
that  we  correct  its  response  after 
publication  of  our  preliminary  results 
and  the  alleged  error  was  not  apparent 
from  the  record,  we  have  applied  the  six 
criteria  explained  in  the  BACKGROUND 
section  of  this  notice.  For  indirect 
seihng  expenses  in  the  5th  and  7th 
reviews,  we  find  that  Florcol  failed  to 
meet  these  criteria  in  that  the  error  was 
a  methodological  error  and  not  a  clerical 
error.  Florcol  explained,  in  its  July  18. 
1995  submission,  that  indirect  selling 
expenses  reported  in  Table  2  differed 
from  those  reported  in  Table  1  because 
of  the  allocation  methodology  used. 
However,  these  expanses  should  match, 
regardless  of  the  allocation 
methodology.  In  addition.  Florcol  states 
what  it  claims  the  correct  total  amount 
of  indirect  selling  expense  should  be, 
but  does  not  provide  documentation  to 
substantiate  its  claims. 

With  respect  to  the  unitary  packing 
cost  in  the  7th  review.  Florcol  did  not 
provide  supporting  documentation  for 
the  alleged  clerical  error.  Therefore,  we 
have  not  made  the  change  Florcol 
requests. 

With  respect  to  packing  costs  in  the 
5th  review.  Florcol  met  the  six  criteria. 
Therefore,  we  have  made  this 
correction. 

Comment  68:  Inversiones  Santa  Rita 
(Rita)  questions  why  the  Department 
modified  line  18  of  Table  2  (cull 
revenue)  for  the  preliminary  results. 
Rita  claims  that  its  reported  data  was 
proper  and  that  it  established  that  the 
data  it  submitted  in  the  cull  revenue 
amounts  came  from  its  invoices. 

Department's  Position:  We  agree  with 
Rita,  We  inadvertently  copied  hne  18  of 
Rita's  Table  2,  cull  revenue,  for 
minicamations  in  the  6th  review  to  line 
18  for  standard  carnations  in  the  6th 


review,  The  same  error  occurred  in  the 
7th  review.  For  the  finai  results,  we 
used  Rita's  ongmal  data  as  reported. 
Comment  69:  Rita  argues  that  each 
flower  type  it  grows  has  a  substantiailv 
different  cost  of  production  and  that  the 
Department  was  incorrect  m  modifvmg 
these  costs  by  using  a  percentage-based 
ratio  of  these  items  to  the  total  sales  as 
reported  m  the  financial  statements. 

Department's  Position:  In  our  C3ctober 
25.  1994.  supplemental  questionnaire, 
we  asked  Rita  to  explain  its 
methodology  for  allocating  indirect 
costs  and  general  expenses  In  addition, 
we  asked  Rita  to  explam  the  accuracy  of 
its  allocation  methodology  when  "area 
of  cultivation"  was  used  as  a  basis  for 
allocating  an  expense  In  its  November 
1.  1994,  response  to  these  questions, 
Rita  failed  to  explain  its  methodology 
and  failed  to  document  the  basis  for 
allocating  its  costs.  Because  Rita  failed 
to  explain  how  its  costs  were  allocated 
among  flower  types  and  because  the 
amounts  reported  for  cost  of  goods  sold, 
selling  expenses,  and  general  and 
administrative  expenses  reported  in 
Table  2D  conflicted  with  data  reported 
in  Rita's  financial  statements,  for  the 
preliminary  results  we  disregarded 
Rita's  reported  cultivation  costs,  general 
and  administrative  expenses,  and 
indirect  expenses,  and  calculated  an 
amount  based  on  Rita's  financial 
statements.  We  applied  the  relative 
percentage  of  these  costs  to  sales  found 
in  the  financial  statements  in  Rita's 
response  with  the  presumption  that  all 
flowers  have  the  same  relative  cost  of 
production. 

Because  Rita  has  not  been  able  to 
substantiate  from  information  already 
on  the  record  that  each  flower  type  has 
a  substantially  different  cost  of 
production,  we  continue  to  apply  the 
methodology  used  in  the  preliminary 
results  for  these  finai  results. 

Comment  70  Papagayo  argues  that 
the  Department  used  an  incorrect  set  of 
U.S.  price  and  constructed  value  tables 
for  the  preliminary  results.  According  to 


the  respondent,  it  inadvertently 
submitted  incorrect  tables  in  its 
supplemental  questionnaire  response, 
but  submitted  what  it  believed  were 
corrected  tables  later.  However, 
Papagayo  comments  that  it  appears  that 
it  mixed  up  the  tables  when  stibmitting 
the  "conected"  responses.  Specifically, 
Papagayo  requests  that  the  Department 
correct  the  followli^  for  certain 
importers:  gross  sales  value  and  volume 
totals,  additional  movement  expenses, 
indirect  selling  expenses  incurred  in  the 
home  market  for  U.S.  sales,  quantities 
shipped,  and  domestic  inland  freight  for 
U.S.  sales.  The  respondent  also  claims 
that  one  "importer"  the  Department 
included  in  its  preliminary  results  is  not 
actually  a  U.S.  importer.  In  sum. 
Papagayo  claims  that,  if  the  Department 
makes  the  changes  that  respondent  has 
provided,  the  Department  wiU  have  a 
correct  version  of  the  tables. 

Department's  Position:  Because  we 
received  Papagayo's  request  that  we 
correct  its  response  after  pubhcation  of 
oiu-  preliminary  results  and  the  alleged 
errors  were  not  apparent  from  the 
record,  we  have  appUed  the  six  criteria 
explained  in  the  background  sf-  tion  of 
this  notice.  We  fina  tnat  Ptpatav  >  failed 
to  meet  one  of  these  critena   r  •  r-.at  it 
did  not  provide  supporting 
documentation  for  these  alleged  errors. 
Therefore,  we  did  not  make  the  changes 
requested  for  certain  importers. 
However,  we  could  determine  from 
information  Papagayo  presented,  and  in 
accordance  with  our  six  criteria,  that 
one  "importer"  was  not  a  U.S,  importer, 
so  we  deleted  that  importer's  tables  for 
these  final  results.  In  all  other  respects, 
we  have  used  in  these  final  results  the 
same  tables  we  used  in  our  preliminary 
results. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  following  percentage 
weighted-average  margins  to  exist  for 
the  5th,  6th,  and  7th  administrative     , 
reviews: 


Producer/expoftef 


Abaco  Tulipanex  oe  CoKjmbta 

Agrex  de  Onente  „ 

AGA  Group  

Agncoia  la  Celestina 
Agricota  ia  Mana 
Agricola  Benilda  Ltda 

Aricola  Acevedo  Ltda  „...., 

Agncoia  Arenales  Ltda , 

Agncoia  Benilda  , , 

Agncoia  Bonanza  Ltda 

Agncoia  Circasia  Ltda  

Agricola  de  los  Alisos 

Agncoia  ei  Cactus  „.......„„ 

Agncoia  el  Redii  

Agncoia  Guaii  S,A 


5th 

6th 

71h 

n 

V) 

V) 

p) 

P) 

n 

P) 

P) 

10.43 

1.02 

4.65 

2.69 

2.06 

3.18 

3.32 

D 

V) 

10.43 

n 

V) 

D 

16.23 

1.70 

2.01 

76.60 

76.60 

76.60 

2.39 

2.15 

1.67 

0.53 

0.54 

0.46 

(') 

(') 

0) 
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Producer/exporter 


UMI 


Agricola  JicabaJ  .._ _ 

Agricola  ia  Corsana  

Agricoia  ias  CLiadras  Group  ._ 

Agricola  ^as  Cuadras  LkJa 
Flores  de  Hacantana 

AgrKX)ia  La  Siberia         , 

Agricola  Malqui    ^...«... 

Agricola  Montefior  i_tda  .^ 

Agricola  Uzatarria      „ 

Agricota  Vuidama  „_ 

Agrobloom  LtOa  .... „..„„.. , 

AgroOex  Group    „ 

Agncola  El  Retire  _;da. 
Agricola  Los  Gaques  ^:aa. 
Agrodex  Ltda 
Dega flores  Ltda 
Flores  Caminc  Reai  ^tda 
Flores  de  la  Comuna  ^tda 
Floras  De  Las  Mercedes  Ltda 
Flores  De  Los  Amiqos  Ltda 
Flores  De  Los  Arrayanes  ^tda 
Flores  De  Mayo  Ltda 
Flores  Del  Gallinero  ^laa 
Flores  Dei  Potrero  caa 
Floras  Dos  Hectareas  ^tna 
Flores  De  Pjeoio  »^e|c  .Ida 
Flores  El  Puente  Ltda 
Floras  Ei  Trentino  ^tca 
Flores  La  Coneiera  Ltda. 
Flores  Manare  Ltda 
Florlinda  Ltda 

Inversiones  Santa  Rosa  aRW 
Horticoia  E!  Tnuntc 
Horticoia  Montecarto  w'da 

Agrotndustnal  Don  Eusebic  3r3uc 
Agroindustnai  Don  EuseDic  ..;c 
Celia  Flowers 
Passion  Flowers 
PnrrKD  Flowers 
Temptation  ^lowers 

Agrokoralia  _ 

Agromonte  Ltda      „... 

Agropecuria  Cuernavaca  _tda  ....^ 

Aspen  Gardens   

Astro  Ltda  

Ball  Flowers 

Becen-a  Castellanos  y  Cia  ...„ 

Bioomshare  _ _.. 

Bojaca  Group  _ .„ 

Agricola  Boiaca 
Piantas  y  ^iores 

Tropcaies  '"""JoiNofa") 
Universal  Flowers 

Bogota  Flowers  

Caicedo  Group    

Agro  Bosque,  S.A. 
Araniuez  S  A 

Exportaaones  Bo(,nica  S.A. 
Floral  Ltda. 
Flores  Del  Cauca 
inversiones  "!"arga  _!da. 

ProdUCtOS  Ei  Zor^o 

Cantarrana  Group        , 

Cantarrana  ^tda 

Agricola  LOS  venados  ^'Oa. 

Ciba  Geigy  , 

Cienfuegcs  Group  , 

Cienfuegos  Ltda. 

Plores  La  Conchita 
Cigarral  Group     

Flores  Cigarral 

Flores  Tayrona 
Ctaveles  Coiompianas  Group  


a. 


5th 


6th 


-t- 


76.60 
5.34 
1.72 


76.60 
P) 

p) 

1.14 


4.45 


76.80 

7.97 

3.11 

P) 

V) 

(2) 

2.86 

P) 

76.60 


76.60 
0.49 


3.37 


76.60 
5.43 


5.30 


2.30 


76.60 
3.18 
4.72 


76.50 

P) 
p) 

0.34 


2.10 


21.56 


76.60 
3.34 


41.84 


1.11 


'5. 50 

1.88 

12.45 

19.20 

0.28 

(^) 

20.20 


76.60 
0.71 


7th 


76.60 
1.88 

2.23 


32.42 
76.60 

75.60 
.76  60 

7660 
1.14 


1.90 


76.60 

3  '6 

6.&4 

7.75 

18.74 

76,60 

62.79 

76.50 

0.21 


75.50 
0.57 


7.97 


76.60 

8,69 


49.39 
1.50 
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P^'oOucer  exporter 


Jda 


Ctaveles  Coiomtxanos 

^antasia  f^iowers  ^toa. 

SfXendrt  P lowers  Ltda 

Sun  Flowers  Ltda 

Claveles  De  Los  Aipes  ^taa ^ 

Claveies  Troptcates  de  Cotombia 

Colflores  

'Ck)libn  Plowers  Ltda  „ , 

Coiorry  international  Farm 

ComCNflor    „ 

Confiores  s-tda «. 

Cuttiflores  Ltda  . 

Cultrvos  el  Lago ^... 

Cuttivos  Medellin  Ltda  

Cuttivos  Miramonip  Group  

Cuttivos  Miranionte  S.A. 

Floras  Mocan  S.A 

Cuttivos  Tahami  Ltda  , 

Dafior  Ltda     „ ..., 

De  ia  Pava  Guevara  e  Hiios  Ltda  ...„...„ _^.. 

Dianticoia  CoiomCxana  Ltda „ ^........ 

D'veragricoia    _ _ „ „ 

Dyoastv  Roses  Ltda - ^..........^ 

El  Antelio  S  A    .„ ^ _ „,.„ _ 

Envv  Parms  Group  ., ^..,..,....,......^„ 

Eiw  f^arrris 

p  lores  Marandua  Ltoa. 

Expoflora  Ltda „ 

Exporosas    

Falcon  Farms  De  Colombia  S.A.  (tormerly  Flores  ae  Cajibio  Ltda.) 
PaT!  Fresh  Flowers  Group  _ 

Agncoia  de  ia  Fontana 

Flores  de  Hunza 

Flores  Tibac 

irtversiones  CuP<van 

Flor  Colombiana  S.A _.._... „ 

Flora  Belilsima  ^tda —^ .... 

Flora  Intercontinental »- 

F  loraie  X  Ltda  —..............„.. 

Fiorarxiia  Herrera  Camactx)  y  Cia _ _ 

Floraterra  Grouc         

Fwres  Casablanca  SA 

Flores  San  Mateo  S.A. 

Siete  Pices  S.A. 
Pioreaies  Group 

Fioreaies 

Kimbaya 
Fiorenai   flores  el  ArenaO  Ltda  

Piores  Aguila  „ 

Piores  A.nsuca  Ltda  » 

Flores  Atfaya  Ltda  

Fiores  Andmas  „ 

PiOfeS  Arco  'riS  .- _ _».„ 

P'Ores  Ajrora  Ltda 

Piores  Bachue       .-. „....„.... 

^  lores  Baiu    

p  iores  Carmel  S.A ~. 

Fiores  Catalina  „ 

Piores  Colon  Ltda „ 

Fiores  Comerciai  Bellavista  Ltda  „ 

Flores  de  Aposentos  Ltda ...., 

p  lores  de  Frggua 

-■ores  oe  ia  Montana   

pfQfes  oe  ;a  ^arcelita     , 

p ces  de  ia  Prade^a  _ , 

Fiores  de  la  vega  Ltda 

Flores  de  a  vereda , 

r-' lores  del  Campc  Ltda 

Fiores  oei  Lago  ^tda , 

Flores  dei  Pradro „ 

Flores  dei  Rio  Group _ 


5tti 


1.16 

6.84 

3.87 

P) 

P) 

76.60 

76.60 

76.60. 

76.60 

3.62 

2.39 

5.01 

76.60 

76.60 

76.60 

(^ 

P) 

0.36 

76.60 

76.60 

76.60 

P) 

0.00 

5.87 

76.60 

76.60 
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0.02 

3.97 

0.36 

0.00 

2.08 

4.30 

0.02 

1.15 

0.29 

1.15 

P) 

(') 

D 

V) 

2.57 

24.46 

8.66 

P) 

P) 

V) 

P) 

P) 

V) 

P) 

P) 
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P) 

P) 

0.00 

V) 

D 

V) 

P) 

P) 

V) 

0.00 

O.X 

0.2Q 

1.42 

0.81 

1.70 

V) 


6th 


P) 

P) 

D 

P) 

P) 

62.79 

'6.60 
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76.60 

V) 

V) 

D 

6.60 
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76.60 

(') 

V) 

D 

7.76 

4.59 

4.66 

10.76 


0.67 

14.05 

8.19 
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V) 
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0.04 
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n 

P) 

p) 

5.65 

76.60 

76.60 

76.60 

V) 

V) 

D 

76.60 

76.60 

76.60 

0.11 

1.07 

0.08 

V) 

V) 

D 

P) 

P) 

76.60 

P) 

ffl 

2.53 

P) 

P) 

76.60 

1.14 

4.01 

2.08 

3.46 

0.38 

2.14 

P) 

P) 

2.77 

P) 

P) 

76.60 

6.71 

0.12 

5.13 

D- 

(') 

(') 

76.60 

76.60 

76.60 

3.56 

0.21 

1.69 

76.60 

76.60 

76.60 

5.38 

4.31 

4.82 

4.20 

0.17 

1.99 

P) 

P) 

76.60 

0.10 

6.96 

10.37 

7th 


6.10 
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Producer/expofter 


Agncoia  Cardenal  S  A. 

Plofes  Dei  "lO  5  - 

indigo  S  A 

Fiofes  de  Onente  

^"iores  Depna  ^tda 
Plores  de  Serrezjeia  ^tda  . 

Flores  de  Suba  , 

Flores  de  Tenio  Ltaa , 

Ffores  el  Lobe  _„. 

Flofes  el  Maiui    «^, 

Flores  ei  Molino  S.A  

Flores  el  Rosai  Ltda  ....^«...._ 

Flores  el  Zorro  Ltda  _»..^^ 

Flores  Estrella  _ 

Flores  Gaiia  Ltda 

Flores  Gicro  GrouC    _ 

Plores  Gtcro  ^rda 

Flores  de  CoionDo 

Flores  Guaicata  _!da  ........... 

Piores  Hacierxla  3ejucol  ^... 

Flores  JuanamCxj  Ltda , 

Fiores  Juncalitc  Ltda  _ , 

Floras  la  f^ragrancia  , 

Flores  la  Gtoconda  „, 

Flores  la  Lucerna 

Fiores  la  Maca'ena  

Piores  la  Union  Goniez  Arango  &  Cia 

Flores  las  Caicas „„„, 

Flores  ias  Mesitas  , 

Flores  los  Sauces 

Flores  Magara     

Flores  Monserraip  ^'da  

Flores  Mountgar  

Flores  Naturales  

Flores  Petaluma  Ltda  

Flores  Ramo  Ltda       « 

Flores  Rk3  GrarxJe ^« 

Fiores  S  A   „ __ „.. 

Fiores  Sagar o      » 

Flores  Sairam  ^tda 

Fiores  San  Car'OS  

Fiores  San  juan  S.A  

Fiores  Santa  Fe  ..tda   


Fiores  Santa  Lucia  

-'Ores  Seiectas   

Flores  Silvestres    ^.,. 

Flores  'eias  /erdes  Ltda 

Flores  'iba  S  a   

Flores  "^ocannoa   

Flores  Tomine  Ltda  

f^iores  Tropicaies  (Happy  Candy)  Group 

Flores  Tropicales  Ltda 

Haopv  C^andv  ,.*da. 

Mercedes  ^tda 

Rosas  CoiomDianas  Ltda. 
Fiorex  Group  

Agncoia  Guacar 

Flores  Aitamira  S.A. 

Flores  de  Exportacion  S.A. 

Santa  Helena  S  A 

Flores  del  Saii*'e  ..taa 

SB   Taiee  de  Colomoia 

Floncola  La  Gaitana  S.A  

Florimex  Colombia  Ltda  

Fiorvai 


UMI 


Fnbir  Ltda  

Funza  Group  

Flores  Alborada 
Flores  de  Funza  S.A, 
Flores  dei  Bosque  Ltda. 

Green  Flowers ^ 

Groex  S  A     

Grupo  Andes  


5tfi 


9.97 

1.67 

9.39 

V) 

(2) 

P) 

029 

25.05 

8.84 

76.60 

(') 

6.40 


76.60 

P) 
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(') 
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P) 
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P) 
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3.07 
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2.43 
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1.24 
0.00 
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6.74 
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P) 
P) 
P) 

0.04 


(2) 

76.60 

3.81 
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0.00 
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6  98 
'5  50 

7.00 


76.60 

P) 

1.72 

V) 

27.14 
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0.00 
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P) 

4.69 
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P) 
76.60 
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P) 
V) 
3.53 
P) 
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P) 

4.76 
76.60 

0.11 
76.60 
3.55 
0.60 
027 
2.99 


7.09 


0.56 

P) 

P) 

0.42 


76.60 
0.35 


7tti 


..J.J- 
6.24 
0.21 
6.42 
(') 
2.35 
/6.60 
5,37 
3.90 
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P) 

(') 

6  93 


76.60 
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2.30 
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13.50 

3.51 

• .  n 

V) 

0.00 

14.51 

V) 

1.97 

76.60 

2.22 

P) 
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(') 
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(') 
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V) 
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5.31 
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2.04 
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5.02 
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0.69 
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5th 


6lh 


7th 


Cuttivos  Buenavista  Ltda. 

Flores  De  Los  Andes  Ltda 

FloreS  Horizante  Ltda 

inversiones  Penas  Bia.Tcas  wiOa. 
GruDO  ei  jardin 

Agricoia  el  Jardin  Ltda 

La  Marotte  5  -=■ 

OrquKieas  Acatay:na  Ltda. 
Guacatay  Group  ., 

Agncoia  Guacatav  S  ^ 

Jardines  3ac:ala  LtOa. 

Hacienda  Sjsata    ~ 

Horticultura  Ei  Motino  .. 

HOSA  Grouc 

Horhcuttura  De  La  Sabana  SA 

:nnovacion  Artdira  S-A 


Minisprav 


S  A 


hOSA  Ltda 

Prohosa  Ltda. 

industrial  Agricoia  Ltda ~...... 

ngro  Ltda  _....~ 

^npar    „_ „ 

intertlora  Ltda  - ~~~. 

inter  Flores  Ltda    

internacionai  Flowers  
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La  Plazoieta  Ltda  

Las  Amalias  Group 

Las  A.mahas  S.A. 
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Ciamiflora  ^'da 
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Las  Fores      
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^jisa  f-" lowers  ~ 

Ma^ji-  wtda 
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Natuflora  Ltda.,  San  Martir,  Bloque  B  ; 
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p'ooagar  Piantas , 
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Producer/exporter 


UMI 


Queer's  "^lowers  Oe  Colombia  Ltda. 

Jardines  De  Oia  _:j,! 

jardines  -'eoonia  .:::•. 

Agrodindustnai  Jei  h,o  'DO 

P  lores  Caneion 

Plores  de!  Haio 

Plores  La  Vaivanera  Ltda. 

M  G  Consuitores  Ltda 

Flores  jayvana 

Flores  el  Cacique 

Flores  Calima 

Flores  la  Ma.'^a 

Flores  el  Cipres 

Flores  el  Rob'e 

Piores  del  Boiaca 

Flores  ei  TarxJi 

Flores  el  Anbe 

Piores  Atlas 

Fioranova 

Cuttivos  Generaies 

'^osafior  

Resales  de  Coiomoia  Ltda 

Rosalinda  Ltda  „ 

Rosas  de  CotomtNa ......„„._ , 

Rosas  Saoamlla  Group  _._ 

Flores  La  Coimena  Ltda 
Rosas  SaDanilla  ^tda 
Inversiones  La  Serena 
Agncota  La  Capita 

Rosas  Tesalia 

Rosas  y  Flores  Ltda  

Rosex  Ltda „ . .. 

Rosicler  Ltda     ^ _„ 

Sabana  Flowers  

Satiana  Group  

'^iores  de  ^a  Saoana  S.A. 
Roselandia 

Sansa  Flowers     

Santa  Rosa  Group    

Flores  Santa  Rosa  Ltda- 
Floncota  ia  Ramada  ^tda, 

Santana  ^lowers  Group    

Hacierxja  Curupitai 
inversiones  istra 
Santana  ^lowefs 

Senda  Brava  Ltda  

Shasta  Flowers  y  Compania  Ltda „... 

Siempreviva  

Soagro  Group  

Argicola  ei  Mor.no  Ltda. 
Floras  Aguadara  Ltda. 
Flores  del  Monte  Ltda. 
stores  la  Estancia 
jaramillc  ,  Oaza 

Sunset  ^ar^^s     

Superflora  ^tda  

Sweet  Farms     ».......„ 

^ag  Ltda  „ 

"enpest  Fiowe's 

The  Beaii  Company  (Beall's  Roses)  , 

Tinzuque  Grotip   

''■nzuque  .M.i 
Catu  S  A 

"^Oto  Flowers  Group    

^lores  de  Suesca  S.A. 

^010  Flowers  • 

The  ^jcnary  Gr  ;l,P    

"uchany  3  - 
Floras  SiDate  S  A. 
^iores  Munva  S  A 
■^^ores  ".kava  .  ra<i 

Untflor  ^taa  ..^„......... 

veiez  de  VIoocnaux  Group  „ 
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Producer/exporter 

5th 

6th 

7th 

Velez  De  Monchaux  e  HFjos  Y 

Cia.  S  en  C 

Agroteusa 

Victona  Flowers „ „ „ „ 

Villa  Cultivos  Ltda ._     __ „ 

0.76 

2^ 

P) 
420 

1.74 
3^7 

Vuelven  Ltda „ 

4.69 

'  No  U.S.  sales  during  this  review  period. 
2  No  review  requested  for  this  period. 


The  Department  wili  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  ail  appropriate  entnes 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  as  stated 
above.  The  Department  ydll  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption,  as  provided  by  section 
751(a)(lj  of  the  Act.  on  or  after  the 
publication  date  of  these  final  results  of 
review:  (1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  the  most 
recent  rates  as  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  other"  rate 
of  3,10  percent.  This  is  the  rate 
established  during  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
pnor  to  liquidation  of  the  relevant 
entnes  during  this  review  period 
Failure  to  comply  with  this  requirement 
could  resuh  m  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


This  notice  also  serves  as  the  only 

reminder  to  pa.nies  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concermng  the 
i^turn  or  destruction  of  propnetary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(di, 
Failure  to  comply  is  a  violation  of  the 
APO.  These  administrative  reviews  and 
notice  are  m  accordance  with  section 
751(a)(l)of  the  Tariff  Act  (19U.S.C. 
1675(a)(1))  and  19  CFR  353.22, 

Dated  August  9.  1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Dot  96-20931  Filed  &-16-96;  8:45  am) 
BILUNG  COOE  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

n.D.  080996q 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (N"MFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 
September  9-13.  1996. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Holidav  Inn  Crowne  Plaza,  333 
Poydras  Street.  New  Orleans,  LA; 
telephone:  504-525-9444. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  JCennedv  Boulevard,  Suite  331, 
Tampa.  FL  33609 

FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  E.  Swingle,  Executive  Director; 
telephone:  (813)  228-2815 

SUPPLEMENTARY  INFORMATION: 
Council 
September  1 1 
3:00  p.m. — Convene. 


3:15  p.m.  -  4:15  p.m. — Receive  a 
report  of  NMFS  Highly  Migratory 
Species  Activities. 

4:15  p.m.  -  5:30  p.m. — Receive  a 
report  of  the  Joint  Shrimp/Reef  Fish 
Committee. 

September  12 

8:30  a.m.  - 10:30  a.m. — ^Receive  a 
report  of  the  Shrimp  Management 
Committee. 

10:30  a.m.  - 11:30  ajii. — Receive  a 
report  of  the  Red  Drum  Management 
Committee. 

1:00  p.m.  •  3:30  pjn. — Reconvene  to 
receive  a  report  of  the  Reef  Fish 
Management  Committee. 

3:30  p.m.  -  4:00p.m. — Receive  a 
report  of  Habitat  Flection  Committee. 

4:00  p.m.  -  4:30  p.m.—^jBceive  a         < 
report  of  the  Ad  Hoc  Conmiunications 
Committee. 

4:30  p.m.  -  5:00  p.m. — Personnel 
Session  (CLOSED  SESSION). 

September  13 

8:30  a  Jit.  -  9:15  a.m. — Receive  a 
report  of  Magnuson  Act  Amendments. 

9:15  a.m.  -  9:30  a.m. — Receive  a 
report  of  the  Shark  Operations  Team. 

9:30  a.m.  •  9:45  a.m. — Receive  a  South 
Atlantic  Fishery  Management  Council 
Report. 

9:45  a.m.  ■  10:00  a.m.  — Receive 
Enforcement  Report. 

10:00  a.m.  -  10:30  a.m.— Receive 
Director's  Reports. 

10:30  a.m.  - 10:45  a.m.— Other 
business  to  be  discussed. 

10:45  a.m.  -11:00  a.m.— Election  of 
Chairman  and  Vice-Chairman. 

Committees 

September  9 

11:00  a.m.  - 12:00  noon — Convene  the 
Personnel  Committee.  (CLOSED 
SESSION) 

1:00  p.m.  -  5:00p.m. — Convene  the 
Joint  Shrimp/Reef  Fish  Management 
Committee,  The  committees  will 
consider  a  report  by  LGL  Ecological 
Research  Associates,  Inc.  of  Bryan, 
Texas  that  analyzes  the  procedure  and 
data  available  for  use  by  NMFS  in 
preparing  the  assessments  of  the  status 
of  red  snapper  stock.  The  committees 
will  also  hear  comments  by  scientific 
groups  on  this  report  and  will  develop 
its  recommendations  to  the  Coimcil. 
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September  10 

8:00  am  -12  00  noon — Convene  tile 
Shrimp  Management  Committee.  This 
committee  will  review  staff  revisions  to 
Draft  Shnmp  Amendment  9,  which 
addresses  shrimp  trawl  bycatch,  select 
their  preferred  management  alternatives 
relating  to  bycatch  reduction  and  will 
schedule  public  hearings  on  the 
amendment. 

1  00  p.m  ■  5:30  p.m. — Convene  the 
Reef  Fish  Management  Committee.  This 
committee  will  review  a  draft 
discussion  paper  containing  alternatives 
for  a  license  limitation  system  for  the 
commercial  red  snapper  fishery  that 
would  limit  participation  in  the  fishery. 
The  committee  will  also  schedule 
meetings  of  an  Ad  Hoc  Red  Snapper 
Advisory  Panel,  consisting  of 
commercial  fishermen  and  industry 
representatives,  and  of  scientific  groups, 
to  review  the  discussion  paper  and 
recommend  the  management 
alternatives  for  consideration  by  the 
Council  in  January,  1997. 

September  1 1 

8.00  a.m.  ■  11:30  a.m.— Convene  the 

Red  Drum  Management  Committee. 
This  committee  will  review  a  NMFS 
assessment  of  the  status  of  the  Gulf-red 
drum  stocks.  They  will  also  review  a 
report  of  a  scientific  stock  assessment 
panel  which  has  recommended  the 
fishery  in  Federal  waters  remain  closed 
for  several  years  until  the  spawning 
stock  is  restored. 

12:30  p.m.  ■  2:30  p  m —Convene  the 
Habitat  Protection  Committee.  This 
committee  will  review  a  draft  poficy  on 
manne  aquaculture.  The  policy  would 
be  used  by  the  Council  in  commenting 
to  Federal  and  state  agencies  on  such 
projects  in  the  Gulf  area. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabihties. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  .Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  August  30, 
1996 

Dated:  .August  13.  1996. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
-^fanagement.  National  Marine  Fisheries 
Service. 

'FRDcK    ^Jfi-Ziriee  Filed  8-15-96;  8:45  am) 
B4LUNG  COOE  3S10~22-F 


n.O.  080896E] 

MIcJ- Atlantic  Fishery  Management 

Councii   Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAAJ. 

Commerce. 

ACnON:  Notice  of  public  meeting. 

SUKHKIARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Summer 
Floimder  Monitoring  Committee  will 
hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on 
August  29, 1996,  at  10:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Days  Inn,  4101  Island  Avenue, 
Philadelphia,  PA  19153;  telephone: 
215-492-0400. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S  New 
Street,  Dover,  DE  19901;  telephone; 
302-674-2331 

FOR  FURT>«R  INFORJKATION  COffTACT: 
David  R.  Keifer,  Executive  Director; 
telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss  the 
commercial  quota  and  recreational 
harvest  limit  for  1997. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  least  5  days  pnor  to  the 
tneeting  date. 

Dated:  August  13,  1996. 
Richard  H.  Scha^r, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  96-21063  Filed  S-16-96;  8:45  am] 
BIUJNQ  COOE  3S10-22-F 
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n.D.  080896F] 

Mid- Atlantic  Fishery  Management 
Councii:  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Surfclam  and 
Ocean  Quahog  Committee,  Scientific  & 
Statistical  Committee,  and  Advisory 
Panel  will  hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on 
September  4, 1996.  from  10:00  a.m. 
until  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Days  Inn,  4101  Island  Avenue, 


Philadelphia,  PA  19153;  telephone: 
215-492-0400. 

Councii  address:  Mid-.Mlantic  Fishery 
.Management  Council.  300  S.  New- 
Street.  Dover,  DE  19901,  telephone  302- 
674-2331 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director; 
telephone;  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  set  quotas 
for  surfclams  and  ocean  quahogs  for 
1997. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  least  5  days  prior  to  the 
meeting  dates. 

Dated.  .'August  13.  1996. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conser'ation  and 
Management,  National  Marine  Fisheries 
Service 

!FR  Doc.  96-21064  Filed  8-16-96;  8:45  am] 
BILUNO  COOE  3n<y-22-e 


[I.D.  080896G] 

MId-AtlantIc  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Scup  Monitoring 
Committee  will  hold  a  public  meeting 
DATES:  The  meeting  will  be  held  on 
September  5.  1996,  beginning  10;00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Days  Inn.  4101  Island  Avenue. 
Philadelphia.  PA  19153;  telephone: 
215-492-0400. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  300  S.  New 
Street,  Dover.  DE  19901:  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director; 
telephone:  302-674-2331 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss  the 
commercial  quota  and  recreational 
harvest  limit  for  1997. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  least  5  days  prior  to  the 
meeting  dates. 
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Dated  Anijas;  13.  1996. 
Richard  H  Schaefier, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

IFR  Doc.  96-21065  Filed  8-1&-96;  8:45  am] 

BH.UNO  CODE  351&-22-F 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff. 
Personnel;  Human  Resources 
Development  Division  (HQ  USAF/ 
DPCH),  Department  of  the  Air  Force. 
Department  of  Defense. 
ACTION:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Human 
Resources  Development  Division 
announces  the  proposed  revision  to  AF 
Form  2800,  Family  Support  Center 
Individual/Family  Data  Card.  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quahty.  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
rorr.ments  received  by  October  18, 1996. 
ADDRESSES:  Written  comment  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQ  USAF/DPCH,  1040  Air  Force 
Pentagon— 5C238,  Washington,  DC 
20330-1040,  ATTN:  Lt  Col  David 
Wolpert. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
revised  data  collection  instrument, 
please  write  to  the  above  address,  or  call 
(703)  697^720. 

Title  and  Associated  Form:  Family 
Support  Center  Individual/Family  Data 
Card,  AF  Form  2800. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  demographic  data  about 
individuals  and  family  members  who 
utilize  the  services  offered  by  the 
Family  Support  Center.  It  also  is  a 
mechanism  for  tracking  the  services 


provided  so  can  keep  a  history  of 
services  provided  as  well  as  gathering 
data  about  the  services  provided. 

Affected  Public:  All  those  eligible  for 
services  provided  by  Family  Support 
Centers  (all  Department  of  Defense 
personnel  and  their  famiUes). 

Annual  Burden  Hours:  1000. 

Number  of  Respondents:  10.000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  5 
Minutes. 

Frequency:  Once. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  could  be  all  those 
eligible  for  services  i.e.,  all  Department 
of  Defense  personnel  and  their  families. 
The  completed  form  is  used  to  gather 
demographic  data  on  those  who  use 
Family  Support  Centers,  track  what 
programs  or  services  they  use  and  how 
often.  The  data  elements  in  this  form  are 
the  basis  for  quarterly  data  gathering 
that  is  forwarded  through  Major 
Commands  to  the  Air  Staff.  This  form  is 
essential  for  record  keeping  and  data 
gathering. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  96-20983  Filed  8-16-96;  8:45  am] 

BILLING  CODE  3910-01-W 


USAF  Scientific  Advisory  Board 
Meeting 

The  Intel  Mission  Panel,  USAF 
Scientific  Advisory  Board,  will  meet  on 
11-12  September  1996  at  Wright- 
Patterson  AFB.  OH  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
acquaint  the  panel  with  the  NAIC 
MASINT  production  activities  via 
discussions,  briefings,  and  demos. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-20988  Filed  8-16-96;  8:45  am] 

BILLING  CODE  391(M>1-P 


Department  of  the  Navy 

Rescission  of  the  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  for  Solid  Waste  Disposal  at 
Naval  Station  Roosevelt  Roses  ^.jen: 
Rico 

SUMMARY:  The  Department  of  the  Navy 
rescinds  the  Notice  of  Intent  (NOI)  to 
Prepare  an  Environmental  Impact 
Statement  for  Sohd  Waste  Disposal 
Alternatives  at  U.S.  Naval  Station 
(NAVSTA)  Roosevelt  Roads.  Puerto  Rico 
which  appeared  in  the  Federal  Register 
on  17  November  1992.  The  existing 
sanitary  landfill  at  NAVSTA  Roosevelt 
Roads  accepts  nonhazardous  solid  waste 
generated  at  the  station  as  well  as  solid 
waste  from  in-port  ships.  In  1992,  due 
to  changes  to  RCRA  Subtitle  D 
regulations  concerning  siting  and 
operation  of  sanitary  landfills,  the  Navy 
sought  to  dispose  of  solid  waste  at  a  site 
that  would  be  in  compUance  with 
regulations.  Alternatives  to  have  been 
addressed  in  the  EIS  included  no  action, 
use  of  an  existing  municipal  landfill, 
use  of  a  privately  operated  landfill,  and 
establishment  of  a  new  landfill  on 
NAVSTA  Roosevelt  Roads. 

In  November  1994.  NAVSTA 
Roosevelt  Roads  obtained  a  permit  from 
the  Puerto  Rico  Environmental  QuaUty 
Board  (EQB)  to  continue  operations  at 
the  existing  sanitary  landfill,  in 
accordance  with  the  Sanitary  Landfill 
Operating  Plan,  for  a  10-year  period. 
NAVSTA  Roosevelt  Roads  now  desires 
to  construct  a  10-acre  vertical  lift  within 
the  existing  sanitary  landfill  in 
compliance  with  EQB  regulations.  After 
ten  years,  the  facility  to  be  developed 
would  also  function  as  a  locale  for 
transfer  of  the  station's  nonhazardous 
solid  waste  to  a  regional  disposal 
facility.  Currently,  there  is  no  private  or 
mujiicipal  landfill  within  the  region  in 
comphance  with  RCRA  Subtitle  D  and 
EQB  regulations  (i.e.,  controlled 
facility).  During  recent  discussions  with 
representatives  of  NSRR  Roosevelt 
Roads,  officials  from  the  Puerto  Rico 
Sohd  Waste  Management  Authority 
indicated  that  they  are  in  the  process  of 
developing  a  management  plan  for 
construction  and  operation,  within  ten 
years,  of  a  controlled  regional  disposal 
facility  at  Fajardo  regardless  of  the 
Navy's  actions.  This  controlled  faciUty 
would  have  the  capacity  to  dispose  of 
400  tons  of  solid  waste  per  day.  NSRR 
Roosevelt  Roads  would  dispose  of  an 
average  of  30  tons  per  day  there,  over  a 
30-year  planning  period,  which  would 
constitute  approximately  7.5  percent  of 
the  projected  daily  disposal  at  the 
regional  landfill.  It  is  anticipated  that 
the  disposal  of  NSRR  Roosevelt  Roads' 
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solid  waste  would  not  significantiy 
impact  on  the  planned  operations  of  the 
regional  landfill.  Accordingly,  the  Navy 
will  prepare  an  Environmental 
Assessment  for  the  current  proposal. 

Dated:  August  14,  1996. 
M.A  Waters, 

LCDR.  lAGC.  fSS.  Federal  Register  Liaison 
Officer 

IFR  Doc.  96-21059  Filed  8-16-96;  8:45  am] 
BILUNQ  COOC  MIO-fT-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Qoveming 
Board:  Partially  Closed  Meeting 

AGENCY:  National  .Assessment 
Governing  Board,  Education. 
ACTION:  Notice  of  partiaiiy  closed 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  meeting  of 
the  Executive  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATE:  September  16.  1996. 
TIME:  10:00-11:00  A.M.,  (open);  11:00 
.A.M. -12:00  noon,  (closed);  12:00  noon- 
3:30  PM.,  (open) 

LOCATION:  Sofitel  Hotel.  Rosemont, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  .Ann  VVilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825.  800  North  Capitol  Street, 
N.W  ,  Washington,  DC,  20002-4233. 
Telephone:  (202)  357-6938 
SUPPLEMENTARY  INFORMATION:  The 
National  .Assessment  Governing  Board 
IS  established  under  Section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  .Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
.Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
sub)ect  areas  to  be  assessed,  developing 
assessment  objectives,  identifv'ing 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Comnuttee  will  hold  a 
partially  closed  meeting  on  September 
16.  1996.  During  the  first  open  portion 
of  the  meeting,  10:00-11:00  .A.M..  the 
Committee  will  review  defimtions  of 
standard,  comprehensive,  and  focused 
assessments.  The  Committee  will  then 


meet  in  closed  session  from  11:00  A.M. 
to  12:00  noon  to  continue  the 
discussions  about  the  development  of 
cost  estimates  for  the  NAEP  and  future 
contract  initiatives.  Public  disclosure  of 
this  infonnation  would  likely  have  an 
adverse  financial  affect  on  the  NAEP 
program.  The  discussion  of  this 
infonnation  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  (9)  (B)  of 
Section  552b(c)  of  Title  5  U.S.C 
Beginning  at  12:00  noon,  until 
approximately  3:30  p.m.,  the  Committee 
will  meet  again  in  open  session.  Three 
agenda  items  are  scheduled  for  this 
open  portion  of  the  meeting:  (1)  review 
of  NAEP  schedule  including  discussion 
on  Qvics  assessment;  (2)  redesign 
competidon  and  commissioned  papers; 
and  (3)  assignments  to  appropriate 
committees. 

A  summary  of  the  activities  of  the 
closed  portion  of  the  meeting  and 
related  matters,  which  are  informative 
to  the  pubUc  and  consistent  with  the 
poUcy  of  section  5  U.S.C,  522b{c),  will 
be  available  to  the  pubhc  wdthin  14  days 
of  the  meeting.  Records  are  kept  of  all 
Board  proceedings  and  are  available  for 
public  inspection  at  the  U.S. 
Department  of  Education,  National 
Assessment  Governing  Board,  Suite  825, 
800  North  Capitol  Street^N.W., 
Washington,  D.C.,  fiom  8:30  a.m.  to  5:00 
p.m. 

Dated:  August  13, 1996. 
RoyTniby, 

Executive  Director,  National  Assessment 
Governing  Board. 
(FR  Doc.  96-20981  Filed  8-16-96;  8:45  am] 

31LUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-^t57-002] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  13, 1996. 

Take  notice  that  on  August  7, 1996, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet,  to  be 
effective  August  1, 1996: 

First  Revised  Sheet  No.  188 

ANR  states  that  the  above-referenced 
tariff  sheet  is  being  filed  pursuant  to  the 
Commission's  July  23,  1996,  Order  on 
Compliance  Filing.  ANR  states  that  the 


revised  tariff  sheet  addresses  the 
directed  change  to  ANR's  tariff 
provisions  to  effect  the  removal  of  the 
provision  which  permitted  ANR  to 
factor  in  a  25  percent  discount 
adjustment  to  ANR's  base  rate  recovery 
of  Viking  costs. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  vdth  18  CFR 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for  " 
public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary 

[FR  Doc.  96-20999  Filed  8-16-96;  8:45  am] 
BILUNO  CODE  S717-01-M 


[Docket  No.  GT96-89-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Filing  of  Refund  Report 

August  13.  1996. 

Take  notice  that  on  July  30.  1996,  East 
Termessee  Natural  Gas  Company  (East 
Tennessee)  tendered  for  filing  a  refund 
report  detailing  the  allocation  to  its  firm 
customers  of  the  refund  received  from 
the  Gas  Research  Institute  (GRI).  The 
refund  represents  the  GRI's 
overcoUection  of  $296,405.00  from  East 
Tennessee  during  1995. 

East  Tennessee  states  that  this  refund 
report  is  being  made  to  comply  with  the 
Commission  Order  issued  February  22, 
1995,  in  Docket  No.  RP95-124-006.  The 
report  indicates  that  the  pro  rata  refunds 
to  the  affected  customers  were  made 
through  adjustments  to  their  respective 
July  1996  invoices. 

East  Tennessee  notes  that  copies  of 
the  refund  report  were  served  on  each 
of  its  customers,  interested  state 
commissions,  and  all  persons  on  the 
Commission's  service  list  for  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E., Washington,  DC. 
20426,  in  accordance  with  Sections 
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385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  August  20, 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  96-20995  Filed  8-16-96;  8:45  am] 

ULUNG  CODE  6717-01-M 


[Docket  No.  RP96-335-000 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

August  13,  1996. 

Take  notice  that  on  August  7, 1996, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  submitted  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  1,  the  following 
revised  tariff  sheet  to  be  effective  on 
September  5.  1996: 

"    Second  Revised  Sheet  No.  143 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Federal  Energy  Regulatory 
Commission's  policy  prohibiting  re- 
releases  of  the  same  firm  capacity  to  the 
same  replacement  shipper  at  less  than 
the  maximum  tariff  rate  during  the 
prescribed  28-day  period,  unless  posted 
for  bidding,  where  the  re-released 
capacity  is  the  same  capacity  as — or 
overlaps — the  previous  month's  released 
capacity.  18  CFR  284.243(h)(2).  See 
Tennessee  Gas  Pipeline  Company,  71 
FERC  ^  61,265,  p.  62,057  (1995);  Texas 
Eastern  Transmission  Corporation,  71 
FERC  1 61.235.  p.  61.905  (1995). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-21004  Filed  8-16-^;  8:45  am] 

BftXMQ  CODE  6717-01-M 


[DocKet  No,  GT96-95-000] 

El  Paso  Naturai  Gas  Company   Notice 
of  Proposed  Changes  in  FEPC  Gas 
Tarifl 

August  13,  1996. 

Take  notice  that  on  August  7, 1996,  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  two  Transportation 
Service  Agreements  (TSAs)  between  El 
Paso  and  Pemex  Gas  y  Petroquimica 
Basica  (Pemex)  and  Fourth  Revised 
Sheet  No.  1  to  El  Paso's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1-A 
(Volume  No.  1-A  Tariff)  to  become 
effective  September  6, 1996. 

El  Paso  states  that  on  July  8, 1996.  El 
Paso  and  Pemex  entered  into  a  firm  TSA 
with  an  effective  date  of  January  1, 
1996,  for  service  under  El  Paso's  Rate 
Schedule  FT-1.  Additionally,  on  April 
17,  1996,  El  Paso  and  Pemex  entered 
into  an  interruptible  TSA  with  an 
effective  date  of  Februar>'  28,  1996,  for 
service  under  El  Paso's  Rate  Schedule 
rr-l.  El  Paso  states  that  the  TSAs 
contain  language  which  differs  from  El 
Paso's  Volume  No.  1-A  Form  of 
Transportation  Service  Agreements  and 
General  Terms  and  Conditions,  since 
provisions  in  Exhibit  C  allow  for 
additional  time  for  remittance  of 
payment. 

Therefore,  El  Paso  is  filing  both 
agreements  pursuant  to  Section  154.1(d) 
of  the  Commission's  Regulations  to 
request  acceptance  of  the  Exhibit  C 
substitute  provisions  by  the 
Commission  to  permit  those  provisions 
to  take  effect.  The  tendered  tariff  sheet 
has  been  revised  to  reference  the  TSAs 
on  the  Table  of  Contents  contained  in  El 
Paso's  Volume  No.  1-A  Tariff  pursuant 
to  Section  154.112(b)  of  the  Regulations. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-20997  Filed  8-16-96;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP96-1 72-002] 

Koch  Gateway  P^oeline  Company; 
Notice  ..)'  Cc  Tip, iance  Filing 

August  13,  1996. 

Take  notice  that  on  August  7, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  in  to  be  effective  April  12. 
1996: 

Substitute  First  Revised  Sheet  No.  1408 
Su1>stitute  Third  Revised  Sheet  No.  1409 

Koch  states  that  these  revised  tariff 
sheets  are  filed  to  comply  with  the 
Commission  "Order  Denying  Rehearing 
in  Part"  issued  July  23, 1996  in  Docket 
No.  RP96-172-001.  As  directed,  Koch 
revised  the  tariff  sheets  to  state  that 
Koch  will  provide  notice  of  a  change  in 
primary  receipt  or  delivery  point  after 
the  change  has  been  executed. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-21002  Filed  8-16-96;  8:45  am] 

BtUMG  CODE  •717-01-M 


;Docne*  Nc    £«05_243-000] 

Long  IS. and  Lighting  Company;  Notice 
of  Filing 

August  13. 1996. 

Take  notice  that  on  July  5. 1996.  Long 
Island  Lighting  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
Cl  R  385.214)  All  such  motions  or 
protest.s  should  be  filed  on  or  before 
.-\ugust  23.  1996.  Protests  will  be 
considered  by  the  Commission  in 
detenninmg  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intenene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lois  D.  Cashell, 
Secretary 
!FR  Doc  96-J()991  Filed  8-16-96:  8:45  am] 

BILUNa  COOC  6717-01-M 

[Docket  No.  GT96-88-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Filing  of  Refund 
Report 

August  13,  1996. 

Taite  notice  that  on  [uly  30,  1996, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  a 
.-etund  report  detailing  the  allocation  to 
Its  firm  customers  of  the  refund  received 
from  the  Gas  Research  Institute  (GRI). 
The  refund  represents  the  GRI's 
overcollection  of  5^06,228.00  from 
Midwestern  during  1995. 

.Midwestern  states  that  this  refund 
report  is  being  made  to  comply  with  the 
Commission  Order  issued  February  22, 
1995,  in  Docket  No.  RP95-124-000. 
Midwestern  states  that  the  report 
indicates  that  the  pro  rata  refunds  to  the 
affected  customers  were  made  through 
adjustments  to  their  respective  July 
1996  invoices. 

Midwestern  notes  that  copies  of  the 
refund  report  were  served  on  each  of  its 
customers,  interested  state 
commissions,  and  all  persons  on  the 
Commission's  service  list  for  this 
proceeding. 

.-\nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  .N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  .August  20, 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  96-20994  Filed  8-16-96;  8:45  am] 
BiLUNG  COOC  cnr-oi-M 


[Docket  No   RP9e--334-0001 

Midwestern  Gas  Transmission 
Company;  Notice  of  Tanff  Filing 

August  13. 1996. 

Take  notice  that  on  August  7, 1996, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  submitted  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  1,  the  following 
revised  tariff  sheet,  to  be  effective  on 
September  5, 1996: 

Second  Revised  Sheet  No.  90 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's  policy 
prohibiting  re-releases  of  the  same  firm 
capacity  to  the  same  replacement 
shipper  at  less  than  the  maximum  tariff 
rate  during  the  prescribed  28-day 
period,  unless  posted  for  bidding,  where 
the  re-released  capacity  is  the  same 
capacity  as — or  overlaps — the  previous 
month's  released  capacity.  18  CFR 
284.243(h)(2).  See  Tennessee  Gas 
Pipeline  Company,  71  FERC  %  61,  265, 
p.  62,057  (1995);  Texas  Eastern 
Transmission  Corporation,  71  FERC  1 
61.235,  p.  61.905  (1995). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 


inspection  in  the  Public  Reference 

Room . 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  96-21003  Filed  8-16-96;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  CP96-695-0001 

Mississippi  River  Transmission 
Corporation;  Texas  Eastern 
Transmission  Corporation;  Notice  of 
Application  for  Abandonment 

August  13,  1996 

Take  notice  that  on  August  7,  1996. 
Mississippi  River  Transmission 
Corporation  (MRT).  1600  Smith  Street, 
Hou.ston.  Texas  77002  snd  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court. 
Houston.  Texas,  filed,  in  Docket  No. 
CP96-695-000,  a  joint  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the 
abandonment  of  the  exchange  of  natural 
gas  under  MRT's  Rate  Schedule  X-1  in 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2  and  Texas  Eastern's  Rate  Schedule 
X-66  in  Its  FERC  Gas  Tariff.  Onginal 
Volume  No.  2,  all  as  more  fully  set  forth 
in  the  application. 

MRT  and  Texas  Eastern  state  that  the 
exchange  service,  which  was  originally 
certificated  m  Docket  No.  CP74-210,  is 
no  longer  required  and  has  been 
terminated  by  written  consent  of  both 
parties.  MRT  and  Texas  Eastern  further 
state  that  no  facilities  will  be  abandoned 
nor  will  there  be  any  service  impact  to 
MRT's  or  Texas  Eastern's  customers  as 
a  resuh  of  the  proposed  abandonment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  3,  1996,  file  with  the  Federal 
Energy  Regulaton,-  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (IS'CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Anv  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
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Commission  by  Sections  7  and  15  of  tlie 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  MRT  or  Texas  Eastern 
to  appear  or  to  be  represented  at  the 
hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-20993  Filed  8-16-96;  8:45  am) 

BILLING  CODE  671 7-01 -M 


[Docket  Nos.  RP96-331-001} 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

August  13,  1996. 

Take  notice  that  on  August  8,  1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets  with  a  proposed  effective  date  of 
September  1,  1996: 

Sub.  Original  Sheet  No.  211 A 

National  states  that  this  filing  corrects 
a  typographical  error  in  its  August  2, 
1996,  filing  in  Docket  No.  RP96-331- 
000  to  reflect  proposed  changes  to 
National's  Firm  and  Interruptible  Rate 
Schedules  to  provide  options  for 
customers  to  purchase  storage  and/or 
transportation  service  at  negotiated 
rates. 

National  requests  the  Conunission 
waive  its  Regulations,  to  the  extent 
necessary,  to  permit  the  proposed  tariff 
sheets  to  become  effective  on  September 
1, 1996.  In  this  regard,  the  Commission 
declared  that  it  does  not  intend  to 
suspend  negotiated  rate  filings  and  will 
grant  waiver  of  the  30-day  notice 
requirement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C.. 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.11).  All  such 
protests  must  be  filed  as  provided  in 


Section  154.210  of  the  Commission's 

Regulations.  Protests  will  be  considered 

by  the  Commission  in  determining  the 

appropriate  action  to  be  taken  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  insp)ection. 

Lois  O.  Cashell. 

Secretory 

(PR  Doc.  96-21001  Filed  8-16-96;  8:45  am] 

BILUNG  CODE  (717-01-M 


[Docket  No  ER96-2438-000] 

New  York  State  Electnc  &  Gas 
Corporation;  Notice  of  Filing 

August  13, 1996. 

Take  notice  that  on  July  10.  1996, 
New  York  State  Electric  &  Gas 
Corporation  tendered  for  filing  pursuant 
to  Section  206  of  the  Federal  Power  Act 
(FPA),  Section  35.13  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations,  18  CFR 
35.13,  and  in  compliance  with  the 
Commission's  Final  Rule  in  Docket  Nos. 
RM95-8-000  and  RM94-7-001, 
"Promoting  Wholesale  Competition 
Through  Open  Access  Non- 
discriminatory Transmission  Services 
by  Public  Utilities;  Recovery  of 
Stranded  Costs  by  Public  Utilities  and 
Transmitting  Utilities,"  III  FERC  Stats.  & 
Regs.  131,036  (Order  No.  888).  an  Open 
Access  Transmission  Tariff.  First 
Revised  Version  (Tariff). 

NYSEG  requests  that  the  Tariff  and 
proposed  rates  become  effective  on  July 
9.  1996.  NYSEG  has  requested  waiver  of 
the  filing  and  notice  requirement  of  the 
Commission's  regulations  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  persons  listed  on  a  service  list 
submitted  with  its  filing,  including  each 
of  its  existing  wholesale  customers  and 
the  state  regulatory  authority  for  each 
state  in  which  its  existing  wholesale 
customers  are  served. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
August  23, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pereon  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  96-20992  Filed  8-16-96;  8:45  am] 

BILLJNG  CODE  «717-01-M 


■.vocxe*.  Nc 


■c>9&-1 37-002] 


Northern  Natura:  Gas  Company,  Notice 
0*  Co-nDiiance  Pntng 

August  13,  1996. 

Take  notice  that  on  August  7. 1996. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1  the  following 
tariff  sheet,  proposed  to  be  effective 
March  1,  1996: 

Substitute  Original  Sheet  No.  23  7 A 
2  Substitute  Original  Sheet  No.  237B 

Reason  for  Filing: 

On  February  1, 1996  and  March  29. 
1996.  in  Docket  No.  RP96-137-000, 
Northern  filed  tariff  sheets  to  recover, 
pureuant  to  Order  No.  528,  take-or-pay 
settlement  costs  relating  to  the  period 
prior  to  November  1,  1993.  On  July  23. 
1996,  the  Commission  issued  an  Order 
in  Docket  No.  RP96-137-O00  directing 
Northern  to  file  revised  tariff  sheets. 

Northern  states  that  this  filing  is  to 
comply  with  the  Commission's  Order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  E)oc.  96-21000  Filed  8-16-96;  8:45  am] 

BILLINO  CODE  6717-01-M 
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[Docket  No.  ER96-1663-000;  EC96-19-000; 
EL96-4a-0001 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company  and 
Souttiem  California  Edison  Company, 
Notice  of  Technical  Conference  and 
Potential  Broadcast  of  Technical 
Conference 

August  13.  1996 

Take  notice  that  the  Commission  Staff 
will  convene  a  two-day  technical 
conference  m  the  captioned  proceedings 
to  be  held  on  Thursdav,  September  12 
and  Fnday,  September  13,  1996,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N'.E., 
Washington.  D.C.  20426.  The  technical 
conference  will  commence  at  10:00  a-m. 
each  day  and  will  be  open  to  all 
interested  persons.  The  technical 
conference  will  address  a  number  of 
issues  related  to  the  applications  in  the 
captioned  proceedings.  .A  tentative 
agenda  is  contained  in  the  .-Miachraent. 

Persons  wishing  to  speak  at  the 
technical  conference  must  submit  a 
request  to  make  a  statement  in  Docket 
Nos.  ER96-1663-000.  EC96-19-000, 
and  EL96-48-000.  The  request  should 
clearly  specify  that  it  concerns  the 
WEPEX  technical  conference  and  must 
specify  the  name  of  the  person  desiring 
to  speak  and  the  party  or  parties  the 
speaker  represents.  The  request  must 
also  include  a  brief  synopsis  of  the  issue 
or  issues  the  speaker  wishes  to  address 
as  well  as  the  speakers  position  on  the 
issue  or  issues.  .Ml  requests  must  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426  on  or  before  Friday,  August  23, 
1996 

The  Commission  anticipates  that  the 
number  of  persons  desiring  to  speak  at 
the  conference  mav  exceed  the  time 
allotted.  Therefore,  based  on  the 
requests  to  participate,  the  Commission 
Staff  will  put  together  panels  of 
speakers  representing  a  broad  spectrum 
of  interests  and  views  for  each  panel. 
The  Commission  will  issue  a  further 
notice  listing  the  speakers  and  panels 
for  the  technical  conference. 

In  addition,  all  interested  persons  are 
invited  to  submit  written  comments 
addressing  topics  discussed  at  the 
technical  conference.  (There  is  no  need 
to  reiterate  comments  that  already  have 
been  made  in  pleadings  filed  in  these 
dockets.)  Comments  must  be  received 
on  or  before  .Monday.  September  23, 
1996.  The  comments  should  be  no 
longer  than  25  pages  in  length,  double 
spaced,  on  BVz"  x  11"  paper,  with 
standard  margins.  Parties  submitting 
comments  must  submit  fourteen  (14) 


written  copies  of  their  comments  and 
also  must  submit  two  copies  of  the  file 
on  a  computer  diskette,  one  in 
WordPerfect  5.1  format,  and  one  in  a 
DOS  file  in  the  ASCII  format  (with  1" 
margins  and  10  characten  per  inch.). 
The  two  computer  files  should  be 
labeled  (— .WP  and  — .ASC)  to  avoid 
confusion.  Comments  must  include  a 
one  page  executive  summary  and  must 
be  filed  with  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D  C 
20426  and  reference  Docket  .Nos.  ER96- 
1663-000,  EC96-19-000,  and  EL96-48- 
000.  All  written  comments  will  be 
placed  in  the  Conunission's  Public  files 
and  will  be  available  for  inspection  or 
copying  in  the  Commission's  Public 
Reference  Room  during  normal  business 
hours.  The  Commission  also  will  make 
all  comments  publicly  available  on  its 
EBB. 

Broadcast  of  Technical  Conference 

If  there  is  sufficient  interest,  the 
Capitol  Connection  will  broadcast  the 
technical  conference  on  September  12 
and  13, 1996,  to  interested  persons. 
Persons  interested  in  receiving  the 
broadcast  for  a  fee  should  contact  Julia 
Morelh  at  the  Capitol  Connection  (703- 
933-3100)  no  later  than  September  3, 
1996. 

In  addition.  National  Narrowcast 
Network's  Hearings-On-the-Line  service 
covers  all  FERC  meetings  live  by 
telephone  so  that  anyone  can  listen  at 
their  desk,  from  their  homes,  or  from 
any  phone  without  special  equipment. 
Call  (202)  966-2211  for  details.  Billing 
is  based  on  time  on-line. 

CPUC  Comments 

At  the  Commission's  August  1, 1996, 
technical  conference,  the  California 
Public  Utilities  Commission  (CPUC) 
indicated  that  it  would  be  filing  its 
comments  on  a  number  of  issues  in 
these  proceedings  by  August  15, 1996. 
The  Commission  intends  to  allow 
interested  parties  to  file  comments 
regarding  the  CPUC  submission  within 
two  weeks  of  that  filing.  The 
Commission  will  issue  a  further  notice 
when  the  CPUC  makes  such  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  T.  Greenleaf,  Office  of  Electric 
Power  Regulation,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426, 
(202) 208-0430. 

David  E.  Mead,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  N.E., 
Washington.  DC  20426,  (202)  208- 
0538. 


Mollis  J  Alpert,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
0783 

Lois  0.  Castieil. 

Secretary. 

Attachment 

Thursday,  September  12.  1996 

Tentative  Agenda 

Panel  1 — Market  Power 

The  panel  will  consider  the  market  power 
analyses  presented  by  the  Applicants, 
including  related  topics,  such  as  the  role  of 
demand-side  bidding;  the  effect  of  any 
performance-based  ratemaking;  the  role  ot 
the  Power  Exchange;  the  appropriate 
monitoring  program;  any  mitigation  measures 
that  may  be  needed;  and  the  effect  of  zones 
on  market  power;  as  well  as  other  issues 
concerning  market  power  that  participants 
wish  to  address. 

Panel  2— Transmission  Pricing 

The  panel  will  consider  transmission 
pricing  issues,  including  cost  recovery  and 
access  charges;  market  efficiency:  cost 
shifting;  congestion  management  issues,  the 
appropriate  use  of  zones;  and  treatment  of 
losses;  as  well  as  other  issues  concerning 
transmission  pricing  that  participants  wish  to 
address.  The  Commission  Staff  is  interested 
in  comments  addressing  the  extent  to  which 
the  Commission's  capacity  reservation  tariff 
(CRT)  proposal  would  interact  with  WEPEX 
transmission  pricing. 

Panel  3 — Transmission  Expansion 

The  panel  will  consider  transmission 
expansion  issues,  including  who  builds  such 
facilities,  who  decides  whether  such  facilities 
are  to  be  built,  who  pays  for  the  facilities,  the 
proper  incentives  to  ensure  that  necessary 
transmission  expansion  facilities  are  built;  as 
well  as  other  issues  concerning  transmission 
expansion  that  participants  wish  to  address. 

Panel  4 — Transmission  Rights/TCCs 

The  panel  will  consider  transmission  rights 
and  Transmission  Congestion  Contracts 
(TCCs)  in  the  context  of  pools  and  bilateral 
arrangements;  the  role  of  financial  versus 
physical  rights,  i.e.  arrangements  that  confer 
the  option  to  perform  as  opposed  to  the 
obligation  to  perform;  as  well  as  other  issues 
concerning  transmission  rights  and  TCCs  that 
participants  which  to  address.  The 
Commission  Staff  is  interested  in  conunents 
addressing  the  interaction  of  the  WEPEX 
transmission  rights  and  TCCs  with  the 
Commission's  pending  CRT  proposal. 

Friday,  September  13.  1996 

Tentative  Agenda 

Panel  5 — ISO  Facilities  and  Operations 

The  panel  will  consider  the  transmission- 
distribution  split;  the  ISO  integration  of 
national,  regional,  and  individual 
transmission  owner  reliability  criteria;  which 
criteria  will  take  precedence  if  there  are 
conflicts;  what  control  of  transmission  will 
be  transferred  from  utilities  to  the  ISO;  and 
the  incentives  the  ISO  will  have  to  achieve 


/ 
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efficiency  in  its  operations;  as  well  as  other 
issues  concerning  ISO  facilities  that 
participants  wish  to  address. 

Panel  6 — Bidding  and  Settlements 

The  panel  wili  consider  the  integration  of 

PX  bidding  and  bilateral  schedules:  the  tv'pes 
of  information  that  should  flow  among  the 
PX.  ISO,  ana  market  participants;  the 
advantages  and  disadvantages  of  an  ISO/PX 
separation;  the  costs  of  operations;  how, 
when,  and  by  whom  unit  commitments 
should  be  determined,  pricing  of  ancillary 
services,  and  the  role  of  economic  criteria  in 
detennining  curtailments  of  must-run  and 
must  take  units  in  overgeneration  situations: 
as  well  as  other  issues  concerning  bidding 
and  settlements  that  participants  wish  to 
address. 

Panel  7 — ^Role  of  Scheduling  Coordinators 

The  panel  will  consider  the  functions, 
resf)onsibilities,  and  qualifications  of 
Scheduling  Coordinators,  including,  for 
example,  whether  the  Scheduling 
Coordinators  are  the  sole  communication 
link  between  the  ISO  and  its  customers,  both 
during  normal  system  conditions  and  during 
emergencies;  as  well  as  other  issues 
concerning  Scheduling  Coordinators  that  are 
of  concern  to  the  participants. 

[FR  Doc  95-20998  Filed  &-16-96;  8:45  am) 

BtLUNG  CODE  6717-01-M 
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[Docket  No,  G 196-90-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing  of  Refund  Report 

August  13,  1996, 

Take  notice  that  on  July  30,  1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee]  tendered  for  filing  a  refimd 
report  detailing  the  allocation  to  its  firm 
customers  of  the  refimd  received  from 
the  Gas  Research  Institute  (GRI).  The 
refund  represents  the  GRl's 
overcollection  of  $654,157.00  from 
Teimessee  during  1995. 

Teimessee  states  that  this  refund 
report  is  being  made  to  comply  with  the 
Commission  Order  issued  February  22, 
1995,  in  Docket  No.  RP95-1 24-000. 
Tennessee  states  that  the  report 
indicates  that  the  pro  rata  refunds  to  the 
affected  customers  were  made  through 
adjustments  to  their  respective  July 
invoices. 

Tennessee  notes  that  copies  of  the 
refund  report  were  served  on  each  of  its 
customers,  interested  state 
commissions,  and  all  persons  on  the 
Commission's  service  list  for  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


.'Ml  such  protests  or  motions  should  be 
filed  on  or  before  .August  20, 1996. 
Protests  wiU  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-20996  Filed  8-16-96;  8:45  am] 
BILUNQ  COOE  6717-01-11 


Pocket  No.  RP96-336-000] 

Tennessee  Gas  Pipeline  Comtjany; 
Notice  of  Tariff  Filing 

August  13,  1996. 

Take  notice  that  on  August  7, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  submitted  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volimie  1,  the  followdng  revised 
tariff  sheet  to  he  effective  on  September 
5, 1996: 

Second  Revised  Sheet  No.  328 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  policy  prohibiting  re- 
releases  of  the  same  firm  capacity  to  the 
same  replacement  shipper  at  less  than 
the  maximum  tariff  rate  during  the 
prescribed  28-day  period,  unless  posted 
forbidding,  where  the  re-released 
capacity  is  the  same  capacity  as — or 
overlaps — the  previous  month's  released 
capacity.  18  CFR  284.243(h)(2).  See 
Tennessee  Gas  Pipeline  Company,  71 
FERC  1 61,265.  p.  62,057  (1995);  Texas 
Eastern  Transmission  Corporation,  71 
FERC  1 61.235,  p.  61.905  (1995). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 


for  pubUc  inspection  in  the  PubUc 
Reference  Room. 

Secretary. 

[FR  Doc.  96-21005  Filed  8-15-96;  8:45  am] 

BiLUNo  cooe  enr-oi-M 


[Docket  No,  TM96-1 5-29-001] 

Transcontinental  Gas  Ptpe  Line 
Corporation;  Notice  o'  Prooosed 
Changes  in  FERC  Gas  "^anfl 

August  13,  1996. 

Take  notice  that  on  August  8, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  fiUng  is  to  supplement  Transco's 
July  22, 1996,  Tracker  Filing  in  Docket 
No.  TM96-1 5-29-000  (July  22  filing)  in 
order  to  reflect  the  currently  effective 
demand  rates  charged  by  National  Fuel 
Gas  Supply  Corporation  (National  Fuel) 
under  (a)  its  Rate  Schedules  X-42  and 
SS-1,  the  costs  of  which  are  included  in 
the  rates  and  charges  payable  imder 
Transco's  Rate  Schedule  LSS,  (b)  its 
Rate  Schedules  X-54  and  SS-1 ,  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedule  SS-2,  and  (c)  its  Rate 
Schedule  X-58,  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Niagara  Import 
Point  Project — System  Expansion 
(NIPPs-SE).  Transco's  July  22  filing 
failed  to  recognize  a  change  in  National 
Fuel's  demand  billing  components  from 
an  Mcf  basis  to  a  Dt  basis.  Transco  also 
failed  to  reflect  a  $100,000 
transportation  discoimt  received  from 
National  Fuel  for  its  Rate  Schedule  X- 
54  in  calculating  Transco's  SS-2  rates. 

In  order  to  correct  these  errors, 
Transco  states  that  it  is  submitting 
substitute  tariff  sheets  herein  as 
replacements  for  the  SS-2,  LSS  and 
NIPPs-SE  tariff  sheets  included  in  the 
July  22  filing.  The  tracking  filing  is 
being  made  pursuant  to  Section  4  of 
Transco's  Rate  Schedule  LSS,  Section  4 
of  Transco's  Rate  Schedule  SS-2,  and 
Section  8.01(1)  of  Transco's  NIPPs-SE 
Rate  Schedule  X-315. 

Transco  states  that  included  in 
Appendices  B  and  C  attached  to  the 
filing  are  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  Rate 
Schedules  LSS,  SS-2,  and  NIPPs-SE 
rates. 
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Transco  states  that  copies  of  the  filing 
are  being  mailed  to  pach  of  its  LSS,  SS- 
2.  and  NIPPs-SE  customers  and 
mterested  State  Commissions. 

Any  person  desinng  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator}  Commission, 
888  First  Street,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  bv  the  Commission 
in  determining  the  appropriate  action  to 
be  taicen.  but  will  not  .serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  fi  le  with  the 
Commission  and  are  available  for  public 
inspection  m  the  Public  Reference 
Room. 

Loifl  D.  Quheil. 
Secretary 
IFR  Doc.  96-21006  Filed  8-16-96;  8:45  ami 

BH.UNQ  COOC  8717-01-M 

[Dockat  No.  TM96-1 6-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

August  13,  1996. 

Take  notice  that  on  August  7.  1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 
First  Revised  Twenty-eighth  Revised 
Sixth  Revised  Sheet  So.  28,  to  be 
effective  August  1.  1996 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Texas  Eastern  Transmission 
Corporation  (TETCO)  the  costs  of  which 
are  included  m  the  rates  and  charges 
payable  under  Transcos  Rate  Schedule 
S-2.  The  tracking  filing  is  bemg  made 
pursuant  to  Sections  26  of  the  General 
Terms  and  Conditions  of  Transco's 
Volume  No.  1  Tanff 

Transco  states  that  included  in 
.Appendix  B  attached  to  the  filing  is  the 
explanation  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedule  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Commi.ssions 

.-Vny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  Washington,  DC  20426,  in 
accordance  with  Se«:tions  385.214  and 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commussion  s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refiarence  Room. 
Lois  D.  CBshell, 
Secretary. 

IFR  Doc  96-21007  Filed  »-16-g6:  8:45  am] 
BtuMQ  COOC  cnr-w-M 


[Docket  No.  EG96~84-000,  et  at.] 

Traitya  Elektrik  Uretim  ve  Ticaret  A.S., 
St  ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  12, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trakya  Elektrik  Uretim  ve  Ticaret 
A.S. 

(Docket  No.  EG96-M-000) 

On  August  5, 1996,  Trakya  Elektrik 
Uretim  ve  Ticaret  A.S.  ("Applicant"), 
with  its  principal  office  at  Bugday 
Sokak  No.  2/9  Kavaklidere,  .Ankara, 
Turkey,  filed  with  the  Commission  an 
application  for  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Applicant  states  that  it  is  a  Turkish 
joint  stock  company.  Applicant  will  be 
engaged  directly  and  exclusively  in 
owning  an  approximately  478  MW 
combined  cycle  gas- fired  electric  • 
generating  facility  located  on  the 
Marmara  Sea,  near  Istanbul,  Turkey. 
Electric  energy  produced  by  the  facility 
will  be  sold  at  wholesale  to  Turkiye 
Elektrik  Uretim,  Iletisim  A.S.  In  no 
event  will  any  electricity  be  sold  to 
consumers  in  the  United  States. 

Redetermination  of  exempt  wholesale 
generator  status  is  sought  to  reflect  that 
certain  United  States  electric  companies 
have  become  affiliates  and/or  associate 
companies  of  Applicant. 

Comment  date;  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  CHI  Power  Marketing,  Inc.  " 

[Docket  No.  ER9&-2640-0001 

Take  notice  that  on  August  6, 1996, 
CHI  Power  Marketing.  Inc.  (CHIPM), 


petitioned  the  Commission  for 
acceptance  of  CHIPM  Rate  Schedule  No. 
1:  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations.  CHIPM  is  a  Delaware 
corporation,  and  operates  non-utility 
generating  facilities  in  the  United  States. 

Comment  date:  August  26.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Qty  of  Summersville.  West  Virginia 
Noah  Corp.  and  Gauley  River  Power 
Partners,  L.P. 

(Docket  No.  ER96-2642-0001 

Take  notice  that  on  August  6,  1996, 
the  City  of  Summersville,  West  Virginia, 
Noah  Corp.  and  Gauley  River  Power 
Partners,  L.P.  (AppHcants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
Summersville  Hydroelectric  Project 
FERC  Rate  Schedule  No.  1,  an 
Agreement  for  the  Sale  and  Purchase  of 
Electric  Energy  between  Applicants  and 
Appalachian  Power  Company  and  for 
certain  blanket  authorizations  and 
waivers  of  the  Commission  regulations. 

Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Company 

IDocket  No.  ER96- 2 500-000] 

Take  notice  that  on  July  23,  1996. 
Arizona  Public  Service  Company 
tendered  for  filing  a  Service  Agreement 
under  APS-FERC  Electric  Tariff 
Original  Volume  No.  1  (APS  Tariff)  with 
Tohono  O'odham  Utility  Authority. 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  party  and  the 
Arizona  Corporation  Commission. 

Comment  date:  August  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Puget  Sound  Power  &  Light  Company 

[Docket  No,  ER96-2502-OOOI 

Take  notice  that  on  July  23,  1996, 
Puget  Sound  Power  &  Light  Company 
tendered  for  filing  an  amendment  to  its 
agreement  with  the  Bonneville  Power 
Administration  (Bonneville)  filed  in 
Docket  No.  ER94-1 11 1-000, 

A  copy  of  the  filing  was  served  on 
Bonneville. 

Puget  states  that  the  amendment  is 
intended  to  reinstate  the 
interconnection,  on  a  temporary,  non- 
firm  basis,  for  non-firm  transmission  for 
Bonneville  to  the  City  of  Blaine's 
customers 

Comment  date.  August  23.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Wisconsin  Electric  Power  Company 
(Docket  No.  ER9b-2629-OOOi 

Take  notice  that  on  August  5. 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Western.  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  the 
filing  date.  Copies  of  the  filing  have 
been  served  on  Western,  the  Public 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  August  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  National  Gas  &  Electric  L.P. 

[Docket  No.  ER96-263O-000) 

Take  notice  that  on  August  5, 1996, 
National  Gas  &  ElectriQ^.P.  (NG&E), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
request  for  Commission  approval  of 
NG&E's  acceptance  as  a  member  of  the 
Western  Systems  Power  Pool  (WSPP). 
NG&E  was  notified  by  letter  dated 
November  27,  1995,  that  its  application 
to  join  the  WSPP  had  been  approved  by 
the  WSPP  Executive  Committee.  NG&E 
requests  that  the  CoramisMon  waive  its 
prior  notice  requirements  to  allow  its 
'  WSPP  membership  to  become  effective 
November  28,  1995. 

A  copy  of  the  filing  was  served  on  the 
WSPP. 

Comment  date:  August  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Upper  Peninsula  Power  Company 

IDocket  No.  ER96-263 1-000) 

Take  notice  that  on  August  5, 1996, 
Upper  Peninsula  Power  Company 
(UPPCO),  tendered  for  filing  a  proposed 
Power  Service  Agreement  for  sales  of 
electricity  to  the  City  of  Gladstone, 
Michigan.  UPPCO  states  that  the  rates 
established  in  the  Power  Service 
Agreement  for  1996  will  resuh  in  a 
decrease  in  revenues  from  sales  to 
Gladstone  of  approximately  10.1% 
annually.  UPPCO  has  asked  to  make  the 
proposed  Power  Service  Agreement 
effective  on  October  5,  1996. 

Comment  date;  August  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Washington  Water  Power 
Company 

[Docket  No.  ER96-263  2-000) 

Take  notice  that  on  August  5, 1996, 
The  Washington  Water  Power  Company 


(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  pursuant  to  18  CFR  35.13,  a 
signed  service  agreement  under  FERC 
Electric  Tariff  Volume  No.  4  with 
Clatskanie  People's  Utility  District 
previously  approved  as  an  unsigned 
service  agreement. 

Comment  date:  August  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Maine  Electric  Power  Company 

IDocket  No.  ER96-2634-000) 

Take  notice  that  on  August  6,  1996, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  Service 
Agreements  with  Central  Maine  Power 
Company  and  Bangor  Hydro-Electric 
Company  for  Firm  Point-to-Point 
Transmission  Service,  the  form  of  which 
is  contained  as  an  Attachment  to 
MEPCO's  pro  forma  tariff  for  open 
access  transmission  service. 

Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tosco  Power  Inc. 

(Docket  No.  ER96-2635-000) 

Take  notice  that  on  August  6. 1996, 
Tosco  Power  Inc.  (Tosco  Power), 
tendered  for  filing  pursuant  to  Section 
205,  18  CFR  385.205  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  on  the  date  of  the  order. 

Tosco  Power  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer.  In  transactions  where 
Tosco  Power  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Tosco  Power  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  August  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Company 

(Docket  No.  ER96-2636-0O01 

Take  notice  that  on  August  6, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  the  Village  of  Rockville 
Centre  under  the  NU  System  Companies 
System  Power  Sales/Exchange  Tariff  No. 
6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Village  of 
Rockville  Centre. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  July  31, 
1996. 


Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER96-263  7-000) 

Take  notice  that  on  August  6, 1996, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  for  filing  proposed 
wholesale  rate  changes  applicable  to 
requirements  and  open  access 
transmission  tariff  customers.  SCE&G 
proposes  an  effective  date  60  days  after 
the  date  of  filing.  Additionally,  SCE&G 
requests  waiver  of  the  Commission's 
fuel  adjustment  clause  regulation,  18 
CFR  35.14,  in  order  to  permit  the  pass 
through  of  costs  of  emission  allowances 
charged  to  Account  509  and  included  in 
Account  555  used  to  make  wholesale 
sales  under  its  requirements  tariff. 

Comment  date:  August  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER96-2638-0001 

Take  notice  that  on  August  6,  1996, 
Northern  States  Power  Company 
(Minnesota)(NSP),  tendered  for  filing  a 
Transmission  Service  Agreement 
between  NSP  and  Interstate  Power 
Conmany. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  July  27, 
1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER96-2639-0001 

Take  notice  that  on  August  6, 1996, 
Northern  States  Power  Company 
(Minnesota)(NSP),  tendered  for  filing  a 
Transmission  Service  Agreement  for 
NSP  Wholesale  under  the  Northern 
States  Power  Company  Transmission 
Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  July  9, 
1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER96-2641-000) 

Take  notice  that  on  August  6,  1996, 
Houston  Lighting  &  Power  Company 
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';HL*P).  tendered  for  filing  ar  executed 
transmission  service  agjenrnent  (TSA) 
with  Morgar.  Stanley  Capitol  Group.  Inc. 
(Morgan  Stanley)  for  Economy  Energy 
Transmission  Service  under  HLi.^'s 
FERC  Electric  Tariff,  Oigmal  Volume 
N'u.  1.  for  Transmission  Service  To, 
From  and  Over  Certain  HVTKZ 
Interconnections  HLiP  has  requested 
an  effective  date  of  Iul>  23    1996 

Copies  of  the  filing  were  served  on 
Morgan  Stanley  and  the  Public  Utility 
Commission  of  Texas 

Comment  date  August  26.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northern  Indiana  Public  Service 
Company 

(Docket  No  ER96- 264 3-000 i 

Take  notice  that  on  .August  7,  1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Rauibow  Energy  Marketing  Corporation. 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Rainbow 
Energy  Marketing  Corporation  pursuant 
to  the  Transmission  Service  Tariff  filed 
bv  Northern  Indiana  Public  Ser\'ice 
Company  in  Docket  No  ER96-1 4  26-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Sen-ice  Company.  75  FERC  1  61,213 
(1996).  Northern  Indiana  Pubac  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  August  15,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor, 

Comment  date:  .August  26,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

18.  Northern  Indiana  Public  Service 
Company 

[Docket  No,  ER96-2644-000! 

Take  notice  that  on  August  7,  1996. 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Ipower.  Inc. 

Under  the  Transmission  Service 
.Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Pomt  Transmission  Service  to  Jpower. 
Inc  pursuant  to  the  Transmission 
Service  Tariff  filed  by  Northern  Indiana 
Public  Service  Company  in  Docket  No. 
ER96-1426-000  and  allowed  to  become 


effective  by  the  Commission.  Northern 
Indiana  Public  Service  Company.  75 
FERC  161,213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  August  15, 
1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  August  26, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Minnesota  Pofwer  &  Light  Company 

[Docket  No.  ER96-2845-0001 

Take  notice  that  on  August  7. 1996, 
Minnesota  Power  k  Light  Company, 
tendered  for  filing  signed  Service 
Agreements  with  Southern  Companies, 
which  is  comprised  of  Alabama  Power 
Company,  Georgia  Power  Company. 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  under  its 
Wholesale  Coordination  Sales  Tariff  to 
satisfy  its  filing  requirements  under  this 
tariff. 

Comment  date:  August  26.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Portland  General  Electric  Company 
(Docket  No.  ER96-2646-O00) 

Take  notice  that  on  August  2,  1996, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff,  (Docket  No. 
OA  96-1 3  7-000)  executed  Service 
Agreements  for  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 
with  the  Eugene  Water  and  Electric 
Board  and  USGen  Power  Services,  LP. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 1993 
(Docket  No.  PL93-2-O02).  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  A^ements  to 
become  effective  July  9. 1996. 

Copies  of  this  filing  were  served  upon 
Eugene  Water  and  Electric  Board  and 
USGen  Power  Services,  L.P. 

Comment  date:  August  26. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER96-2647-000J 

Take  notice  that  on  August  2, 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Transmission  Service  Agreement 
between  NSP  and  Heartland  Energy 
Services. 


NSP  request?  that  tJie  Commission 
accept  the  agreem.ents  effective  July  3, 
1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date  August  26.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tids  notice. 

22.  Northeast  Utilities  Service  Company 

(Docket  No.  ER96-2650-0001 

Take  notice  that  on  August  7, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  to  PECO 
Energy  Company  (PECO)  under  the  NU 
System  Companies"  Open  Access 
Transmission  Service  Tariff  No,  8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  PECO, 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  8, 
1996. 

Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  InterCoast  Power  Marketing 
Company 

[Docket  No.  ER96-2651-OOOJ 

Take  notice  that  on  August  7,  1996, 
InterCoast  Power  Marketing  Company 
(IPM),  666  Grand  Avenue,  P.O.  Box  657, 
Des  Moines,  Iowa  50309,  tendered  for 
filing  a  letter  from  the  Executive 
Committee  of  the  Western  Systems 
Power  Pool  (WSPP)  approving  IMF's 
application  for  membership  in  WSPP. 
IPM  requests  that  the  Commission 
amend  the  WSPP  Agreement  to  include 
it  as  a  member, 

IPM  requests  an  effective  date  of 
August  2.  1996.  for  the  proposed 
amendment.  Accordingly,  IPM  requests 
a  waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
WSPP  Members  and  the  WSPP  General 
Counsel, 

Comment  date,- August  26.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Citizens  Lehman  Power  Sales 

[Docket  No,  ER96-2652-O001 

Take  notice  that  on  August  7,  1996, 
Citizens  Lehman  Power  Sales,  on  behalf 
of  the  CL  Sales  Subsidiaries,  tendered 
for  filing  initial  FERC  electric  service 
tariffs.  Rate  Schedules  No,  1,  and  a 
petition  for  blanket  approvals  and 
waivers  of  vanous  Commission 
regulations  under  the  Federal  Power 
Act. 

Comment  date:  August  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register  /  Vol.  61,  No.   161   /  Monday.  August  19,  1996  /  Notices 


42883 


25.  Cleveland  Electric  Illuminating 
Company 

(Docket  No.  ER9&-2633-OO0! 

Take  notice  that  on  August  6, 1996, 
Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing  an 
electric  power  sales  agreement  between 
CEI  and  Industrial  Energy  Applications. 
Inc. 

Comment  date:  August  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-21022  Filed  8-16-96;  8:45  am) 

BILLMQ  CODE  6717-01-P 

[Docket  No  CP96-69CM)00,  et  al.] 

Northern  Natural  Gas  Company,  etal.; 
Natural  Gas  Certificate  Filings 

August  12, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

(Docket  No.  CP96-690-0001 

Take  notice  that  on  August  5, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-690-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natui-al  Gas  Act  for  authorization  to 
construct  and  operate  approximately 
16,000  feet  of  30-inch  pipeline  and 
appurtenant  faciUties  in  Dakota  and 
Washington  Counties,  Minnesota,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  the  proposed 
pipeline  is  required  in  order  to  assure 
operational  integrity,  providing 
reliability  in  meeting  its  service 


obhgations  and  maintaining  deliveries 
of  certificated  volumes  to  transportation 
customers. 

Northern  states  further,  that  the 
estimated  cost  of  the  proposed 
construction  .is  $10,900,000. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

(Docket  No.  CP96-691-O00I 

Take  notice  that  on  August  5. 1996, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP96-691-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  dual  line  tap  assembly  in 
Hubbard  County,  Minnesota,  under 
Great  Lakes'  blanket  certificate  issued  in 
Docket  No.  CP90-2053-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Great  Lakes  requests  authorization  to 
construct  and  operate  a  dual  4-inch  line 
tap  assembly  and  associated  piping  so 
as  to  interconnect  its  mainline  and 
loopline  with  a  meter  station  to  be 
constructed,  owned  and  operated  by 
Northern  Minnesota  Utilities,  a  Division 
of  UtiliCorp  United  Inc.  (NMU)  in 
Hubbard  County,  Minnesota.  Great 
Lakes  estimates  that  the  cost  of 
constructing  the  new  line  tap  assembly 
will  be  approximately  $100,000  which 
will  be  reimbursed  to  it  by  NMU. 

Great  Lakes  states  that  this  proposal  is 
not  prohibited  by  its  existing  tariff  and 
that  it  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  other 
customers.  The  proposed  line  tap  will 
have  no  impact  on  Great  Lakes'  system- 
wide  peak  day  and  annual  deUveries 
and  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Comment  date:  September  26,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

3.  K  \  Interstate  Gas  Transmission 

Company 

[Docket  No.  CP96-^94-000] 

Take  notice  that  on  August  6,  1996,  K 
N  Interstate  Gas  Transmission  Company 
(K  N  Interstate),  P.O.  Box  281304, 
Lakewood,  Colorado  80228-8304,  filed 
in  Docket  No.  CP96-694-000  a  request 
pursuant  to  Sections  157.205, 157.211, 


and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211,  157.212)  for 
authorization  to  install  and  operate 
fourteen  new  delivery  taps  under  K  N 
Interstate's  blanket  certificate  issued  in 
Docket  No.  CP83-140-000,  et  al., 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  Interstate  proposes  to  install  and 
operate  fourteen  new  dehvery  taps 
located  in  Yuma  County,  Colorado; 
Kearny  County,  Kansas;  Adams,  Buffalo, 
Hamilton,  Scottsbluff,  Thayer,  Webster, 
and  York  Coimties,  Nebraska;  and 
Goshen  County,  Wyoming.  Eleven  of 
these  taps  will  be  added  as  delivery 
points  under  an  existing  transportation 
agreement  between  K  N  Interstate  and  K 
N  Energy,  Inc.  (K  N)  and  will  be  used 
by  K  N  to  facilitate  the  delivery  of 
natural  gas  to  direct  retail  customers. 
The  other  three  taps  will  be  added  to 
facilitate  delivery  of  gas  to  end  users  on 
behalf  of  Interenei^  Corporation. 

Comment  date:  September  26,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP96-697-0001 

Take  notice  that  on  August  7,  1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  a  request  with  the 
Commission  in  Docket  No.  CP96-697- 
000.  pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  establish  a 
new  point  of  delivery  to  Orwell  Natural 
Gas  Company  (ONG),  in  Trumbull 
County,  Ohio,  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,  all  as  more  fully  set  forth  in  the 
request  on  file  vdth  the  Commission  and 
open  to  public  inspection. 

Columbia  proposes  to  establish  a  new 
point  of  dehvery  for  firm  transportation 
service  and  would  provide  the  service 
pursuant  to  Coliunbia's  Blanket 
Certificate  issued  in  Docket  No.  CP86- 
240-000  under  existing  authorized  rate 
schedules  and  within  certificated 
entitlements.  Columbia  states  that  ONG 
has  requested  the  new  point  to  provide 
additional  transportation  for  residential 
service.  As  part  of  the  firm 
transportation  service  to  be  provided, 
Columbia  proposes  to  reassign  the 
Maximum  Daily  DeUvery  Obligations 
(MDDOs)  by  amending  ONG's  GTS 
Agreement  to  reduce  the  MDDOs  at  the 
existing  ONG  delivery  points 
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(MS730993  and  MS730996)  by  125  Dth/ 
dav  each  and  reassign  250  Dth/day  to 
the  proposed  new  point  of  dehvery 
(MS734296).  Columbia  states  that  there 
would  be  no  impact  on  Coliunbia's 
existing  peak  dav  obligations  to  its  other 
customers  as  a  result  of  the  proposed 
new  point  of  delivery'  The  estimated 
cost  to  establish  the  new  point  of 
delivery  would  be  approximately 
$16,630,  including  gross-up  for  income 
tax  purposes.  Columbia  further  states 
that  ONG  has  agreed  to  reimburse 
Columbia  100%  of  the  actual  total  cost 
of  the  proposed  construction 

Comment  date:  September  26,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F  Anv  person  desiring  to  be  heard  or 
maJce  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N,E..  Washington,  DC.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  .\c\  (18  CFR  157,10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Pro<:edure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 


Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natiual  Gas  Act. 
Lois  D.  Casbell, 
Secretary. 
(PR  Doc.  96-21023  Filed  »-16-96:  8:45  am] 

BILUNO  COOC  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6555-31 

Agency  Information  Collection 
Activities;  SutMnission  for  0MB 
Review;  Comment  Request;  CWA 
Section  404  State  Assumed  Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Oflice  of  Management  and  Budget 
(0MB)  for  review  and  approval.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  18, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  0220.07. 

SUPPLEMENTARY  INFORMATION: 

Title:  Clean  Water  Act  (CWA)  Section 
404  State  Assumed  Programs  (0MB 
Control  No.  2040-0168;  EPA  ICR  No. 
0220.07)  expiring  10/31/96.  This  is  a 
request  for  extension  of  a  currently 
approved  information  collection.  'This 
renewal  incorporates  the  burden  for 
Tribal  Assxmiption  of  the  Section  404 
Permit  Program,  separately  approved 
under  OMB  Control  No.  2040-0140 
through  04/30/98. 

Abstract:  Section  404(g)  of  the  Clean 
Water  Act  (CWA)  authorizes  states/ 
tribes  to  assume  the  Section  404  permit 


program.  States/tribes  must  demonstrate 
that  they  meet  the  applicable  statutory 
and  regulatory  requirements  (40  CFR 
Part  233)  for  an  approvable  program. 
Specified  information  and  documents 
must  be  submitted  by  the  State/tribe  to 
EPA  to  request  program  assumption. 
Once  the  required  information  and 
documents  are  submitted  and  EPA  has 
a  complete  assumption  request  package, 
the  statutory  time  clock  for  EPA's 
decision  either  to  approve  or  deny  the 
State/tribe's  assumption  request  starts. 
The  information  contained  in  the 
assumption  request  is  made  available  to 
the  other  involved  federal  agencies 
(Corps  of  Engineers.  Fish  and  Wildlife 
Service,  and  National  Marine  Fisheries 
Service)  and  to  the  general  public  for 
review  and  comment. 

States/tribes  must  have  the  ability  to 
issue  permits  that  comply  with  the 
404(b)(1)  guidelines — the  environmental 
review  criteria  States/tribes  and  the 
reviewing  federal  agencies  must  be  able 
to  review  proposed  projects  to  evaluate 
and/or  minimize  anticipated  impacts. 
EPA's  state  program  regulations 
establish  recommended  elements  that 
should  be  included  in  the  State/tribe's 
permit  application  so  that  sufficient 
information  is  available  to  make  a 
thorough  analysis  of  anticipated 
impacts.  These  minimum  information 
requirements  are  based  on  the 
information  that  must  be  submitted 
when  applying  for  a  Section  404  permit 
from  the  Corps  of  Engineers, 

EPA  is  responsible  for  oversight  of 
assumed  State/tribal  programs  to  ensure 
that  the  assumed  programs  are  in 
compliance  with  applicable 
requirements  and  that  State/tribal 
permit  decisions  adequately  consider 
and  minimize  anticipated  impacts. 
States/tribes  must  evaluate  their 
program  annually  and  submit  an  annual 
report  to  EPA  assessing  their  program. 
EPA's  state  program  regulations 
establish  minimum  requirements  for  the 
State/tribal  annual  report. 

An  agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  04/04/ 
96  (61  FR  15068);  no  comments  were 
received. 

Burden  Estimates:  The  annual  public 
reporting  and  recordkeeping  burden  for 
a  State/Tribal  assumption  request  is 
estimated  to  average  520  hours  per  one- 
time response,  with  2  States/tribes 
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applying  per  year,  for  an  annual 
respondent  burden  of  1,040  hours. 
The  annual  public  reporting  and 
recordkeeping  burden  for  State/Tribal 
permit  application  information  is 
estimated  to  average  5  hours  per  one- 
time response,  with  an  estimated  4,000 
permit  applicants  per  year,  for  an 
annual  respondent  burden  of  40,000 
hours. 

The  public  reporting  arid 
recordkeeping  burden  for  a  State/Tribal 
annual  report  is  estimated  to  average  80 
hours  per  response  for  2  States/tribes 
per  year,  for  an  estimated  total  annual 
burden  of  160  hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspect  of  the 
information  collection  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  0220.07  and  0MB  Control 
No.  2040-0168  in  any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW.  Washington,  DC  20460. 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW. 
Washington,  DC  20503. 

Dated:  August  13, 1996. 

David  Schwarz, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  96-21080  Filed  8-16-96;  8:45  am] 
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[FRL-5556-31 

Agency  Information  Coliecticn 
Activities  Under  0MB  Review;  EPA  ICR 
Nos.  659,07,  660.06,  663.06,  1178,04, 
and  1415.03 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collections  and  their 
expected  costs  and  burdens;  where 
appropriate,  they  include  the  actual  data 
collection  instruments. 
DATES:  Comments  must  be  submitted  on 
or  before  September  18, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call: 

Sandy  Farmer  at  EPA,  (202)  260-2740, 
and  refer  to  the  appropriate  EPA  ICR 
Number:  659.07,  660.06,  663.06-, 
1178.04,  or  1415.03. 

SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  for  Industrial  Surfeice 
Coating:  Large  Appliances  (Subpart  SS); 
EPA  ICR  No.  659.07;  OMB  No.  2060- 
0108.  This  is  a  request  for  an  extension 
of  a  currently  approved  collection. 

Abstract:  Owners  or  operators  of  each 
surface  coating  operation  in  a  large 
appliance  surface  coating  line  must 
provide  EPA.  or  the  delegated  State 
authority,  with  one-time  notifications 
and  reports,  and  must  keep  records  as 
required  of  all  facilities  subject  to  the 
general  NSPS  (New  Source  Performance 
Standards)  requirements.  In  addition, 
facilities  subject  to  this  subpart  must 
install  devices  to  measure  and  record 
operating  temperatures,  and  must  notify 
EPA  or  the  State  regulatory  authority  of 
the  date  upon  which  the  demonstration 
of  the  equipment  performance 
commences.  Owners  or  operators  must 
report  all  periods  of  emissions  in  excess 
of  the  standard.  The  notifications  and 
reports  enable  EPA  or  the  delegated 
State  regulatory  authority  to  determine 
that  best  demonstrated  technology"  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9.  The  Federal  Register 
Notice  with  a  60-day  comment  period 


soliciting  comments  on  this  collection 
of  information  was  published  on  03/26/ 
96  (61  FR  13172). 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  23  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents:  Large  appliance  surface 
coating  lines. 

Estimated  No.  of  Respondents:  294. 

Frequency  of  Collection:  Quarterly. 

Estimated  Total  Annual  Burden  on 
Respondents:  29,512  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $618,000. 

Title:  NSPS  for  Metal  Coil  Surface 
Coating  (subpart  TT)  (EPA  ICR  No. 
660.06;  OMB  No.  2060-0107).  This  is  a 
request  for  an  extension  of  a  currently 
approved  collection. 

Abstract:  The  provisions  of  the 
subpart  apply  to  the  following  affected 
facilities  in  a  metal  coil  surface  coating 
operation:  (1)  Each  prime  coat 
operation;  (2)  each  finish  coat  operation: 
and  (3)  each  prime  and  finish  coat 
operation  combined  when  the  finish 
coat  is  applied  wet  on  wet  over  the 
prime  coat  and  both  coatings  are  cured 
simultaneously.  Owners  or  operators  of 
subject  facilities  must  provide  EPA,  or 
the  delegated  State  regulatory  authority, 
with  one-time  notifications  and  initial 
compliance  reports,  and  must  keep 
records,  as  required  of  all  facilities 
subject  to  the  general  NSPS 
requirements.  Owners  and  operators  of 
subject  facilities  must  notify  EPA  or  the 
State  regulatory  authority  of  the  date 
upon  which  demonstration  of  the 
compliance  devices  commences.  In 
addition,  the  owner  or  operator  of  the 
subject  fecilities  must  install  and 
operate  devices  that  control  emissions 
and  that  measure  and  record  the 
operating  characteristics  of  those 
devices.  Where  compliance  is  achieved 
through  the  intermittent  use  of  a  control 
device,  reports  must  include  separate 
values  of  the  weighted  average  VOC 
content  of  coatings  used  with  and 
without  the  control  device  in  operation. 
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Where  compliance  is  achieved  through 
the  use  of  an  emission  control  device 
that  destroys  VOCs,  reports  must 
include  the  combustion  temperature  for 
thermal  incinerators,  and  the  gas 
temperature  both  upstream  and 
downstream  of  the  incinerator  catalyst 
bed  Owners  or  operators  of  subject 
facilities  must  report  all  emissions  in 
excess  of  the  standard  quarterly.  The 
notifications  and  reports  enable  EPA  or 
the  state  delegated  regulatory  authority 
to  determine  that  best  demonstrated 
technology  is  installed  and  properly 
operated  and  maintained  and  to 
schedule  inspections. 

An  .Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  03/26/ 
96(61  FR  13172). 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  24  hours  per 
response  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  reviev;  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents:  Facilities  having  the 
following  metal  coil  surface  coating 
operations;  (1)  Prime  coat  operations,  (2) 
finish  coat  operations;  and  (3)  prime 
and  finish  coat  operations  combined 
when  the  finish  coat  is  applied  wet  on 
wet  over  the  prime  coat  and  both 
coatings  are  cured  simultaneously. 

Estimated  No.  of  Respondents:  143. 

Frequency  of  Collection:  Quarterly. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,839  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $279,000. 

Title:  NSPS  for  Beverage  Can  Coating 
(Subpart  WW)  (EPA  ICR  No.  663.06; 
OMB  No.  2060-0001).  This  is  a  request 
for  an  extension  of  a  currently  approved 
collection. 

Abstract:  The  provisions  of  this 
subpart  apply  to  the  following  affected 


facilities  in  beverage  can  surface  coating 
lines:  (1)  Each  exterior  base  coating 
operation;  (2)  each  over  varnish  coating 
operation;  and  (3)  earii  inside  spray 
coating  operation.  The  owner  or 
operator  of  an  affected  facility  must 
provide  EPA.  or  the  delegated  State 
regulatory  authority,  with  one-time 
notifications  and  initial  compliance 
reports,  and  must  keep  records,  as 
required  of  all  facilities  subject  to  the 
general  NSPS  requirements. 

In  addition,  owners  or  operators  of 
a^ected  facilities  that  apply  only 
coatings  with  VOC  content  less  than 
that  specified  in  the  regulations  must 
provide  a  list  of  coatings  and  the  VOC 
content  of  each  coating  used.  Where  one 
or  more  coatings  do  have  VOC  content 
higher  than  that  specified  in  the 
regulation,  owners  or  operators  must 
install  measuring  and  recording  devices 
and  report  on  specified  operating 
characteristics  of  their  equipment  based 
on  how  compliance  is  achieved.  If 
compliance  is  achieved  through  the  use 
of  thermal  incineration  the  owner  or 
operator  must  install  equipment  to 
measure  and  report  on  the  temperature 
of  the  combustion  gases  upstream  and 
downstream  of  the  incinerator  or 
combustion  chamber.  If  compliance  is 
achieved  through  the  use  of  catalytic 
incineration,  the  owner  or  operator  must 
install  equipment  to  measure  and  report 
on  upstream  and  downstream 
temperatures  of  the  catalytic  bed.  If 
compliance  is  achieved  through  the  use 
of  a  solvent  recovery  system,  the  owner 
or  operator  must  install  equipment  to 
measure  and  report  the  amount  of 
solvent  recovered  by  the  system  for  each 
affected  facility. 

The  OMmer  or  operator  of  an  affected 
facility  must  also  notify  EPA  or  the  State 
regulatory  authority  of  the  date  upon 
which  demonstration  performance 
commences.  Owners  or  operators  must 
report  all  periods  of  emissions  in  excess 
of  the  standard,  and  must  report  on 
monitoring  system  performance 
quarterly.  The  notifications  and  reports 
enable  EPA  or  the  delegated  State 
regulatory  authority  to  determine  that 
best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  insp)ections. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
sohciting  comments  on  this  collection 
of  information  was  pubUshed  on  03/26/ 
96  {61  FR  13172). 


Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  29  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  system.s  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  infonnation. 

/?espondenfs' Owners  or  operators  of 
beverage  can  surface  coating  lines. 

Estimated  No.  of  Respondents:  24. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,092  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $50,000. 

Title:  Standards  of  Performance  of 
Volatile  Organic  Com.pound  (VOC) 
Emissions  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI),  Reactor  Processes  (Subpart 
RRR)  (OMB  Control  No.  2060-0269; 
EPA  ICR  No.  1178.04).  This  is  a  request 
for  an  extension  of  a  currently  approved 
collection. 

Abstract:  The  EPA  uses  the 
information  collected  under  this  part  to 
identify  sources  subject  to  the  standards 
and  to  insure  that  the  best  demonstrated 
technology  is  being  properly  applied. 
The  standards  require  periodic 
recordkeeping  to  document  process 
information  relating  to  the  sources' 
ability  to  meet  the  requirements  of  the 
standard  and  to  note  the  operation 
conditions  under  which  compliance 
was  achieved. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
Notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  These 
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notifications,  reports  and  records  are 
required,  m  general,  of  all  sources 
subject  to  NSPS. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Pari  9  and  48  CFR  chapter  15, 
The  Federal  Register  Notice  with  a  60- 
day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  06/11/96 
(61  FR  29555). 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  62  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Synthetic  organic  chemical 
manufacturers. 

Estimated  No.  of  Respondents:  203. 

Frequency  of  Collection:  semiannual. 

Estimated  Total  Annual  Burden  on 
Respondents:  20,440  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $102,200. 

Title:  NESHAP  for  PCE  Dry  Cleaning 
Facilities  (Subpart  M)  (0MB  Control  No. 
2060-0234;  EPA  ICR  No.  1415.03).  This 
is  a  request  for  renewal  of  a  currently 
approved  information  collection 
request. 

Abstract:  These  standards  apply  to 
owners  or  operators  of  dry  cleaning 
facilities  that  use  perchloroethylene 
(PCE).  Owners  or  operators  of  such 
facilities  must  provide  EPA,  or  the 
delegated  State  regulator}'  authority, 
with  the  one-time  notifications  and 
reports.  The  owners  or  operators  must 
also  perform  weekly  monitoring  (or 
biweekly  for  the  smallest  facilities)  and 
must  keep  records  for  5  years.  The 
notification  and  reports  enable  EPA  or 
the  delegated  State  regulatory  authority 
to  determine  whether  the  appropriate 
control  technology  is  installed  and 
properly  operated  and  maintained,  and 
to  schedule  inspections  and/or 
compliance  assistance  activities.  The 


responses  to  this  information  collection 
are  mandatory  under  Clean  Air  Act 
section  112  and  40  CFR  Part  63,  Subpart 
M.  The  responses  are  not  anticipated  to 
be  kept  confidential  due  to  the  nature  of 
the  information  collected;  however,  any 
information  submitted  to  the  Agency  for 
which  a  claim  of  confidentiality  is  made 
virill  be  safeguarded  according  to  the 
Agency  policies  set  forth  in  40  CFR  Part 
2. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nvimbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15,  The  Federal  Register  Notice 
required  under  5  CFR  1320,8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
26,  1996  (61  FR  13172).  No  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  9 
hours  per  response  for  new  dry  cleaning 
facilities  and  zero  hours  per  response 
for  existing  dry  cleaning  facilities.  The 
public  recordkeeping  burden  is 
estimated  to  average  48  hours  per 
respondent  for  a  total  1,192,879  hours. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents:  Dry  cleaning  facilities. 

Estimated  Number  of  Respondents: 
25,090. 

Frequency  of  Response:  weekly  or 
biweekly. 

Estimated  Total  Annual  Hour  Burden: 
1,212,055  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  the  information  in  any  of  these 
collections,  the  accuracy  of  the  provided 
burden  estimates,  and  any  suggested 
methods  for  minimizing  respondent 
burden,  including  through  the  use  of 
automated  collection  techniques  to  the 


following  addresses.  Please  refer  to  the 
appropriate  EPA  ICR  Number  and  OMB 
Control  Number  in  any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW, 
Washington,  DC  20503. 
August  13,  1996. 
David  Schwarz, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  96-21084  Filed  8-16-96;  8:45  am) 
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[FRL-5556-1] 

Performance  Partnership  Grants  for 
State  srtd  Tribal  Environmental 
Program's  Revised  Interim  Guidance 

AGENCY:  Environmental  Protection 

Agency. 

action:  NoUce. 

SUMMARY:  The  "Performance 
Partnership  Grants  for  Stat«  and  Tribal 
Environmental  Programs:  Revised 
Interim  Guidance"  is  the  revised  version 
of  the  Performance  Partnership  Grant 
(PPG)  guidance  dated  December  1995. 
The  revisions  reflect  the  change  in  year 
and  the  existence  of  Congressional 
authority  to  award  PPGs.  A  few  other 
minor  clarifications  were  also  made. 
This  revised  guidance  will  serve  as  the 
operating  guidance  for  States  and  Tribes 
interested  in  applying  for  PPGs. 

PPGs  are  intended  to  provide  States 
and  Tribes  with  greater  flexibility  to 
address  their  highest  environmental 
priorities,  improve  environmental     . 
performance,  achieve  administrative 
savings,  and  strengthen  partnerships 
between  EPA  and  the  States  or  Tribes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  Smith,  Office  of  Water  (4102). 
U.S.  Environmental  Protection  Agency,    , 
401  M  Street,  SW,  Washington.  DC 
20460,  Telephone:  (202)  260-6226, 
FAX:  (202)  260-5711,  or  Jack  Bowles. 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street.  Suite  500, 
Denver,  CO  80202-2466.  Telephone: 
(303)  312-6315.  FAX:  (303)  312-6067. 
SUPPLEMENTARY  INFORMATION:  PPGs  are  a 
powerful  funding  tool  that  EPA  is 
offering  to  eligible  States  and  Tribes.  A 
PPG  is  a  multi-program  grant  made  to  a 
State  or  Tribal  agency  from  funds 
otherwise  available  for  categorical  grant 
programs.  A  State  or  Tribe  can  combine 
funds  from  2  or  more  of  16  ehgible  grant 
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programs  into  1  or  more  PPGs. 
Recipients  may  then  use  PPGs  to  fund 
activities  that  are  within  the  cumulative 
eligibilities  of  the  16  eligible  grant 
programs. 

EPA  encourages  States  and  Tribes  to 
taite  advantage  of  PPGs.  PPGs  enable 
States  and  Tribes  to  better  direct  their 
funding  toward  their  most  critical 
environmental  problems  and  address 
multi-media  high  priority  strategies 
such  as  community-based 
environmental  protection,  pollution 
prevention,  and  environmental  justice. 
States  and  Tribes  interested  in  pursuing 
PPGs  should  work  in  partnership  with 
their  Regional  office  to  develop  a  PPG 
that  hinds  solutions  to  the  highest 
environmental  priorities  and  ensures 
that  EP.\  statutory  and  program 
requirements  are  met. 

.additional  contacts  for  information 
on  PPGs  are: 
Headquarters 
Bruce  Feldman.  Chief,  Grants  Policy, 
Information  and  Training  or  Ellen 
Haffa,  Grants  Administration 
Division.  U.S.  EPA  (3901F).  401  M 
Street.  S\V.  Washington,  DC  20460, 
(202) 260-2523. 
Region  1; 
Robert  Goetzl.  Chief.  Strategic 
Planning  Office,  CSP.  U.S.  EPA— 
Region  I.  lohn  F.  Kennedy  Federal 
Building,  One  Congress  Street, 
Boston.  Massachusetts  02203,  (617) 
565-3378. 
Region  2; 
Tierre  Jeanne,  Chief,  Grants  and 
Contracts  Management  Branch,  U.S. 
EPA— Region  II.  290  Broadway. 
New  York.  NY  10007-1866,  (212) 
637-3402. 
Dennis  Santella,  U.S.  EPA — Region  II, 
290  Broadway,  Strategic  Planning 
and  Multi-media  Programs  Branch, 
New  York,  NY  10007-1866,  (212) 
637-3746. 
Region  3: 
Mary  Zielinski,  Robert  PicoUo,  Grants 
and  Audit  Management  Branch, 
U.S.  EPA— Region  III.  841  Chestnut 
Street,  Philadelphia,  PA  19107, 
(215)  566-5415  (Mary  ZieUnski), 
(215)  56&-5405  (Robert  PicoUo). 
Region  4: 
Michelle  Glenn,  U.S.  EPA— Region  IV, 
345  Courtland  Street,  Atlanta,  GA 
30365,  (404)  347-7109  ext.  6878. 
Region  5: 
Tom  lackson.  Acquisition  and 
Assistance  Branch  (MC-IOJ),  U.S. 
EPA— Region  V,  77  West  Jackson 
Blvd.,  Chicago,  lUinois  60604,  (312) 
886-7523. 
Region  6; 
Brenda  Durden.  Chief,  Program 
Planning  and  Grants  Branch,  U.S. 


EPA— Region  VI,  1445  Ross 
Avenue,  Dallas,  Texas  75202.  (214) 
665-6510. 

Joe  Massey,  Grants  Management 
Office,  U.S.  EPA— Region  VI,  1445 
Ross  Avenue,  Dallas.  Texas  75202, 
(214) 665-7408. 
Region  7: 

Carol  Rompage,  Grants  Management 
Officer,  U.S.  EPA— Region  VU,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101. 
Region  8: 

Tony  Medrano,  Director.  Office  of 
Grants,  Audit  and  Procurement, 
U.S.  EPA— Region  VIII,  999  18th 
Street,  Suite  500,  Denver,  CO 
80202-2466,  (303)  312-6336. 

Jack  Bowles,  U.S.  EPA— Region  VID. 
999  18th  Street,  Suite  500,  Denver. 
CO  80202-2466,  (303)  312-6315. 
Region  9: 

Melinda  Taplin,  Chief,  Grants 
Management  Section  (P-4— 4),  U.S. 
EPA— Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California 
94105,  (415)  744-1693. 
Region  10: 

Denise  Baker,  U.S.  EPA— Region  X, 
1200  6th  Avenue,  Seattle,  WA 
98101,  (206)  553-8087. 

Dated:  August  13, 1996. 
Dana  Minerva, 

Deputy  Assistant  Administrator,  Office  of 

Water. 

Kerrigan  Clough, 

Assistant  Regional  Administrator,  Office  of 
Pollution  Prevention,  State  and  Tribal 
Assistance,  Region  VID. 

Performance  Partnership  Grants 
Guidance 

Executive  Sununary 

Performance  Partnership  Grants  (PPGs) 

A  PPG  is  a  multi-program  grant  made 
to  a  State  or  Tribal  agency  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
from  funds  allocated  and  otherwise 
available  for  categorical  grant  programs. 
PPGs  provide  States  and  Tribes  with  the 
option  to  combine  funds  from  two  or 
more  categorical  grants  into  one  or  more 
PPGs. 

Purpose 

•  Flexibility.  States  and  Tribes  will 
have  the  flexibility  to  address  their 
highest  environmental  priorities  across 
all  media  and  establish  resource 
allocations  based  on  those  priorities, 
while  continuing  to  address  core 
program  commitments. 

•  Improved  Environmental 
Performance.  States  and  Tribes  can:  (1) 
more  effectively  link  program  activities 
with  environmental  goals  and  program 
outcomes;  and  (2)  develop  iimovative 


pollution  prevention,  ecosystem,  and 
community-based  strategies. 

•  Administrative  Savings.  Recipients 
and  EPA  can  reduce  administrative 
burdens  and  costs  by  greatly  reducing 
the  numbers  of  grant  applications. 
budgets,  workplans,  and  reports. 

•  Strengthened  Partnerships.  EPA 
will  develop  partnerships  with  States 
and  Tribes  where  both  parties  share  the 
same  environmental  and  program  goals 
and  deploy  their  unique  .'•esources  and 
abilities  to  jointly  accomplish  those 
goals. 

Authority 

•  Authorization  tor  PPGs  is  contained 
in  the  1996  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  (PL 

104-134). 

•  Authority  applies  to  funds  from 
sixteen  program  grants  funded  from 
EPA's  State  and  Tribal  Assistance 
Grants  (STAG)  appropriation. 

Eligibility 

•  All  States  and  federally  recognized 
Indian  Tribes  (including  environmental, 
health,  agriculture,  and  other  State/ 
Tribal  agencies)  eligible  to  receive  more 
than  one  categorical  grant  in  Fiscal  Year 
(FY)  1997  are  eligible  to  receive  PPGs. 

•  Local  agencies  are  eligible  if  they: 

(1)  Are  eligible  under  state  authority  to 
implement  EPA  funded  programs;  and 

(2)  receive  direct  funding  from  EPA  for 
two  or  more  of  the  eligible  grant 
programs. 

•  PPGs  do  not  affect  State  or  Tribal 
agency    pass-through"  grants  to  local  or 
other  agencies. 

•  State/Tribal  agency  eligibility  is 
subject  to  the  authority  of  the  governor 
or  State  legislature,  or  Tribal  authorities, 
as  appropriate. 

Application 

•  States  and  Tribes  may  apply  for 
PPGs  for  any  period  after  enactment  of 
statutory  authority  for  the  PPG  program 
(April  26,  1996)  and  may  convert  FY 
1997  categorical  grants  to  a  PPG  during 
the  year. 

•  PPG  program  commitments  are  the 
programmatic  basis  for  the  PPG  award 
and  grant  accountability.  Commitments 
may  consist  of  environmental 
indicators,  perfonnance  measures 
(including  measures  of  activity),  and 
narrative  descriptions  of  program 
activities  or  program  elements.  PPG 
program  commitments  must  have  core 
program  elements  and  performance 
measures,  as  defined  by  appropriate 
environmental  statutes,  regulations  and 
EPA  or  State  policy.  PPG  program 
commitments  may  be  contained  in 
categorical  workplans,  in  an 
Environmental  Performance  Agreement 
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(EnPA)  or  in  a  Tribal  Environmental 
Agreement  (TEA). 

Funding  and  State/Tribal  Cost  Share 

•  EPA's  allocation  of  grant  funds  to 
States  will  be  the  same  whether  the 
funds  are  awarded  as  PPGs  or 
categorically.  PPGs  do  not  adversely 
affect  a  Tribe's  ability  to  compete  for 
any  grant. 

•  PPGs  may  fund  any  activities 
eligible  to  be  funded  under  sixteen 
specified  EPA  grant  authorities. 

•  FY  1995  and  prior  year  federal  grant 
funds  must  be  expended  as  categorical 
grants  and  may  not  be  carried  over  into 
PPGs,  because  authority  for  PPGs  begins 
with  FY  1996  federal  funds. 

•  EPA's  policy  and  goal  is  that  States 
and  Tribes  should  continue  to  spend,  in 
effect,  the  same  amount  of  funds  for 
environmental  programs  under  PPGs  as 
under  categorical  grants.  Although, 
iinder  PPGs.  recipients  will  have  the 
flexibility  to  realign  those  resources 
among  environmental  programs  based 
on  negotiated  priorities  in  the  EnPA/ 
TEA,  the  total  resources  in  the  State  or 
Tribe,  both  Federal  and  non-Federal, 
targeted  to  environmental  programs 
should  not  be  reduced,  except  in 
exceptional  circumstances,  for  example, 
where  a  State  or  Tribe  reduces  funds 
across  all  State  or  Tribal  agencies.  Thus, 
the  required  cost  share  (based  on  the 
match  or  maintenance  of  effort 
requirements  of  the  categorical  grants 
included  in  the  PPG)  will  be  the  same 
under  PPGs  as  under  categorical  grants, 
unless  EPA  determines  that  there  are 
exceptional  circumstances  justifying  a 
reduction  in  cost  share  for  a  PPG  for  the 
year  that  the  PPG  is  awarded. 

•  Applicants  may  have  a  single  PPG 
budget  for  accounting  and  reporting 
purposes. 

State/Tribal  Options 

•  The  content  of  each  PPG  depends 
on  its  purpose  and  the  extent  to  which 
a  recipient  would  like  to  deviate  from 
traditional  categorical  workplans  or 
enter  the  National  Environmental 
Performance  Partnership  System 
(NEPPS).  Below  are  the  four  major 
categories  of  PPGs  defined  in  this 
guidance  (applicants  may  suggest  other 
options): 

•  Administrative  flexibility  and 
savings  only  (with  categorical 
WOTkplans); 

•  Administrative  and  programmatic 
flexibility  (with  categorical  workplans 
and  a  supplemental  EnPA  or  TEA  that 
expiams  the  rationale  and  benefits  of 
the  PPG); 

•  Administrative  and  programmatic 
flexibility;  single/multimedia  EnPA/ 


TEA  in  place  of  categorical  workplans; 
and 

•  Any  of  the  above  PPG  options  and 
entering  NEPPS. 

EPA  Regional  Implementation 

•  EPA's  Regional  Administrators  will 
be  the  designated  approval  and  award 
officials  for  PPGs,  with  the  ability  to 
redelegate  authority  within  their 
Regions. 

•  EPA  Regions  will  designate  a  single 
grant  Project  Officer  for  each  PPG. 

•  When  State/Tribal  PPG  proposals 
present  significant  national  policy 
issues,  EPA  Regions  will  consult  with 
EPA's  national  program  managers. 

Table  of  Contents 

Section  1.  Overview  of  EPA's  Performance 

Partnership  Grant  Program 
Section  2.  Authority 
Section  3.  Eligibility 
Section  4.  PPG  Application  Options 
Section  5.  EPA  and  Recipient  Roles  and 

Responsibilities 
Section  6.  Funding 
Section  7.  Administrative  Information 
Section  8.  Post-Award  Requirements 
Attachment  1.  Sample  Performance  Measures 

Section  1.  Overview  of  the  U.S. 

Environmental  Protection  Agency's 
Performance  Partnership  Grant 
Program 

Section  1 . 1    Scope  of  Guidance 

A  Performance  Partnership  Grant 
(PPG)  is  a  single  grant  made  to  a  State 
or  Tribe  from  grant  funds  allocated  and 
otherwise  available  for  existing 
categorical  grant  programs.  PPGs  are 
voluntary  and  provide  States  and  Tribes 
with  the  option  to  combine  funds  from 
two  or  more  categorical  grants  into  one 
or  more  PPGs.  Recipients  may  receive 
their  financial  assistance  as  one  or  more 
PPG(s),  or  continue  receiving  funds  as 
categorical  grants.  States  and  Tribes  may 
apply  for  these  grants  for  any  period 
after  enactment  of  statutory  authority  for 
the  PPG  program  (April  26, 1996). 

This  Guidance  provides  direction  for: 
(1)  States  and  Tribes  that  apply  for  and 
receive  PPGs;  (2)  States  applying  for 
PPGs  and  entering  the  National 
Environmental  Performance  Partnership 
System  (NEPPS);  and  (3)  EPA  Regions 
that  approve  and  award  PPGs.  This 
document  remains  in  effect  until 
superseded  by  statute,  federal 
regulation,  or  amended  guidance.  EPA 
expects  to  develop  and  issue  regulations 
governing  PPGs  during  FY  1996/1997. 
The  Agency  expects  extensive 
stakeholder  involvement  in  the 
development  of  the  regulation. 

Section  1.2    Organization 

The  guidance  is  divided  into  two 
parts.  Sections  1-3  present  an  overview 


of  the  new  program,  explaining  the 
purpose  and  expected  benefits  of  PPGs. 
and  identifying  eligible  grants, 
recipients,  and  activities.  Sections  4-8 
provide  more  specific  guidance  to 
Federal,  State,  and  Tribal  officials 
responsible  for  implementing  the  grant 
program.  States  and  Tribes  are 
presented  a  variety  of  options  for  how 
to  apply  for  and  manage  PPGs.  Section 
4,  in  particular,  helps  applicants 
identify  reasons  for  applying  for  a  PPG 
and  provides  application  criteria.  Each 
section  includes  a  checklist  of  steps  and 
options. 

Section  1.3    Purpose  and  Goals 

President  Chnton  announced 
Performance  Partnership  Grants  on 
March  16, 1995,  as  part  of  the 
Administration's  program  to  "Reinvent 
Environmental  Regulation."  PPGs  are  a 
part  of  EPA's  continuing  effort  to 
reinvent  government  and  build  State 
and  Tribal  environmental  protection 
capacity.  This  volimtary  program  is  a 
response  to  recommendations  from 
various  internal  and  external 
stakeholders  '  to: 

•  Increase  State  and  Tribal  flexibility, 

•  Help  States  and  Tribes  improve 
environmental  performance, 

•  Achieve  acuninistrative  savings  by 
streamlining  the  grants  process,  and 

•  Strengthen  EPA  partnerships  with 
State  and  Tribal  governments. 

These  previous  recommendations 
have  formed  the  basis  for  the  purposes 
and  goals  of  the  PPG  program,  as 
described  below: 

Flexibility.  PPGs  will  provide  States 
and  Tribes  with  flexibility  to  address 
their  most  pressing  environmental 
priorities  across  all  media  and  establish 
resource  allocations  based  on  those 
priorities,  while  continuing  to  address 
core  program  commitments.  They  will 
allow  recipients  to  more  effectively 
administer  core  statutory,  regulatory 
and  non-regulatory  programs. 
Recipients  will  also  be  able  to  develop 
innovative  multimedia  programs  and 
activities  that  are  difficult  to  fund  with 
separate  categorical  grants.  Moreover, 
recipients  will  have  the  option  of 
developing  multi-year  planning. 

Improved  Environmental 
Performance.  PPGs  will  encourage 
States  and  Tribes  to  improve 


'  The  National  Performance  Review  ("Creating  a 
Government  That  Works  Better  and  CosU  Less"). 
September  1992:  EPA's  Stato-EPA  Capacity  Steering 
Committee  recommendations  in  "Strengthening 
Environmental  Management  in  the  United  States. 
Report  of  the  Tasli  Force  to  Enhance  State 
Capacity."  Environmental  Protection  Agency.  Office 
of  the  Administrator,  EPA-270-R-93-001,  July 
1993;  and  the  National  Academy  of  Public 
Administration  Report  ("Setting  Priorities.  Getting 
Results:  A  New  Direction  for  EPA"),  April  1995.. 
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environmental  performance  and  more 
effectively  link  program  goals  with 
program  outcomes.  Recipients  will  be 
ible  to  establish  priorities  across  all 
environmental  programs,  and  integrate 
strategu  goals  such  as  pollution 
prevention  and  community-based 
environmental  protection  into  their 
program  planning.  States  and  Tribes 
will  be  able  to  achieve  these  objectives 
by: 

•  Coordinating  and  integrating 
activities  which  are  now  fragmented 
under  many  statutes,  regulations,  and 
programs, 

•  Conducting  assessments  to  define 
environmental  problems  and  set 
priorities  with  the  public, 

•  Targeting  the  most  significant 
environmental  problems, 

•  Building  environmental  protection 
capacity  through  training,  tedinical 
assistance  and  other  appropriate  means, 
and 

•  Using  common  sense  and 
multimedia  environmental  protection 
strategies  such  as  pollution  prevention, 
ecosystem  protection,  community-based 
protection  and  environmental  justice. 

The  emphasis  on  improved 
environmental  performance  will  be 
achieved  by  increasing  the  use  of 
environmental  indicators  and  program 
performance  measures,  and  decreasing 
the  reporting  of  inputs  and  activities. 
Performance  measures,  to  be  developed 
jointly  by  EP.A  and  each  State  or  Tribe, 
will  gauge  progress  toward  agreed  upon 
goals  (see  Section  1.7).  Improved 
performance  measures  will  provide  the 
foundation  for  tjetter  reporting, 
monitoring,  and  assessment  of  State, 
Tribal  and  national  environmental 
conditions  EP.-\  expects  that  targeted 
strategic  approaches  and  improved 
performance  measures,  when 
implemented  together,  will  accelerate 
long-term  systematic  improvements  in 
environmental  conditions. 

Administrative  Savings.  EPA,  States, 
and  Tribes  expect  PPGs  to  reduce 
administrative  burdens  and  costs  by 
reducing  the  overall  number  of  grant 
applications,  workplans,  reports  and 
certifications  associated  with 
traditional,  single  media  federal  grants. 
Multi-year  planning  may  also  contribute 
to  reduced  administrative  costs. 

Strengthened  Partnerships.  EPA  will 
develop  partnerships  with  States  and 
Tribes  where  both  parties  share  the 
same  environmental  and  program  goals 
and  lointly  deploy  their  unique 
resources  and  abilities  to  accomplish 
those  goals. 


Section  1 . 4    Summary  of  State  an  d 
Tribal  Options 

The  PPG  program  is  designed  to 
provide  maximum  flexibility  to  States 
and  Tribes.  Potential  recipients  may 
apply  for  a  PPG  to  replace  all  sixteen 
eligible  categorical  grants,  some  of  the 
sixteen  (e.g.,  water  media  PPG),  or 
portions  of  some  of  them  (e.g.,  an 
enforcement  PPG).  As  summarized 
below  and  explained  in  Section  4, 
application  options  are  streamlined  and 
tailored  to  the  specific  goals  of  the  PPG. 
States  and  Tribes  may  apply  for  a  PPG 
using  any  of  the  following  four  options. 
EPA  will  also  work  with  States  and 
Tribes  on  any  other  options  they  would 
like  to  propose. 

I.  Administrative  flexibility  and 
savings  based  on  categorical  workplans 
(see  Section  4.3). 

n.  Administrative  and  programmatic 
flexibility  with  an  Environmental 
Performance  Agreement  (EnPA)/Tribal 
Environmental  Agreement  (TEA)  that 
includes  categorical  workplans.  In  this 
case,  the  categorical  workplans  still 
establish  most  of  the  PPG  program 
commitments.  The  EnP A/TEA  also 
explains  the  rationale  for  the  PPG  and 
identifies  any  additional  PPG  program 
commitments  (see  Section  4.4). 

in.  Administrative  and  Programmatic 
flexibility  based  on  an  EnP  A/TEA  that 
replaces  categorical  workplans.  In  this 
case,  the  EnP  A/TEA  establishes  all  of 
the  PPG  program  commitments  (see 
Section  4.5). 

rv.  Application  for  a  PPG  under  any 
of  the  three  previous  options  and 
entering  the  National  Environmental 
Performance  Partnership  System 
(NEPPS).  Ciurently,  this  option  is 
available  for  States,  although  interested 
Tribes  could  explore  applicability  with 
their  Regional  Administrator  (see 
Section.4.6). 

Section  1.5    Relationship  to  Oversight 
Reform  and  the  National  Environmental 
Performance  Partnership  System 

On  May  17. 1995.  State  and  EPA 
leaders  signed  a  "Joint  Commitment  to 
Reform  Oversight  and  Create  a  National 
Environmental  Performance  Partnership 
System"  (NEPPS).  The  objective  of 
signing  this  agreement  was  to  accelerate 
the  transition  to  a  new  working 
relationship  between  EPA  and  the 
States — one  which  reflects  the 
advancement  made  in  environmental 
protection  over  the  preceding  two 
decades  by  both  the  States  and  EPA 

Key  goals  that  this  new  partnership 
agreement  share  with  PPGs  are:  to  allow 
States  and  EPA  to  achieve  improved 
environmental  results  by  directing 
scarce  public  resources  toward  the 


highest  priority,  highest  value  activities; 
to  provide  States  with  greater  flexibility 
to  achieve  those  results;  to  improve 
public  understanding  of  environmental 
conditions  and  choices;  and  to  enhance 
accountability  to  the  public  and 
taxpayers.  Other  key  goals  of  the  NEPPS 
partnership  agreement  are  increased 
reliance  on  self-management  bv  State 
programs  and  a  differential  approach  to 
oversight  that  serves  as  an  incentive  for 
State  programs  to  perform  well, 
rewarding  strong  programs  and  freeing 
up  federal  resources  to  address 
problems  where  State  programs  need 
assistance. 

NEPPS  and  PPGs  share  many  of  the 
same  objectives.  Of  course,  States  mav 
apply  for  PPGs  without  entering  NEPPS 
(and  vice-versa)  .  But  where  States  wish 
to  apply  for  PPGs  and  enter  NEPPS,  the  . 
processes  and  documentation  are 
integrated  and.  where  appropriate, 
identical.  The  Environmental 
Performance  Agreement  (EnPA)  is  a 
document  that  is  common  to  both  PPGs 
and  NEPPS.  For  States  doing  both,  the 
EnPA  will  allow  the  processes  and 
documentation  to  be  integrated  (see 
Section  4.6  for  more  details). 

Section  1.6    Relationship  to  Tribal 
Environmental  Agreements 

On  July  14,  1994,  Administrator 
Browner  issued  a  nine-point  Action 
Memorandum  on  Strengthening  Tribal 
Operations  which  called  for  the 
development  of  Tribal-EPA  Workplans 
(now  called  Tnbal  Environmental 
Agreements)  to  be  jointly  developed  by 
EPA  Regions  and  Tribes.  In  consultation 
with  the  Agency's  Tribal  Operations 
Committee,  the  American  Indian 
Environmental  Office  and  the  National 
Indian  Work  Group  developed  guidance 
for  the  Tribal  Environmental 
Agreements  (TEAs).  Currently,  EPA 
Regions  and  Tribes  are  developing 
TEAs,  many  of  which  will  be  signed 
within  the  next  year. 

The  TEAS  (signed  by  the  EPA 
Regional  Administrator  and  the  Tribal 
leadership)  are  a  planning  tool  which 
clearly  identifies  the  Tribe's 
environmental  objectives,  expected 
outcomes  and  resource  needs,  and 
implementation  and  management 
assistance  needed  from  EPA.  The 
Agreements  establish  the  Tribe's 
environmental  objectives  over  3—4 
years,  but  are  flexible  documents  that 
can  be  changed  to  meet  Tribal  needs. 

For  Tribal  PPGs.  the  TEAs  will 
substitute  for  the  State  EnPAs.  In  order 
for  the  TEAs  to  also  compare  with  the 
EnPAs  as  commitment  documents  (PPG 
Options  II-IV)  where  Tribes/States  are 
shifting  funds.  Tribes  wanting  to  enter 
a  PPG  will  have  to  include  a  specific 
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section  on  the  anticipated  PPG  funds 
and  program  commitments  in  addition 
to  the  other  elements  of  the  TEA  or  as 
an  amendment  to  an  already  signed 
TEA.  Bv  using  the  TEA  mstead  of  the 
EnPA,  the  Tribes  will  not  have  to 
conduct  two  planning  processes.  The 
addition  of  a  commitment  section  to  the 
TEA  should  ensure  that  PPG  funding 
shifts,  commitments,  and  expectations 
are  clearly  defined  in  one  document 
signed  by  both  the  Tribe  and  EPA.  TEAs 
will  be  required  for  Tribes  wherever 
EnPAs  are  required  for  States, 

Section  1.7    PPG  Accountability  and 
Performance  Measures 

All  PPGs  will  be  required  to  contain 
a  legally  binding  set  of  program 
commitments.  These  program 
commitments  will  be  the  primary  basis 
for  evaluating  the  success  of  a  PPG. 
Some  program  commitments  will  be 
required  in  all  PPGs  because  they  are 
required  by  statute,  regulation,  standing 
legal  agreements  between  EPA  and 
States/Tribes  (e.g.,  Delegation 
Agreements),  or  National  Program 
Manager/Regional  program  guidance. 
Others  will  be  optional. 

For  the  purposes  of  this  PPG 
guidance,  program  commitments  are  "a 
description  of  the  PPG  program  goals 
and  objectives,  results  and  benefits 
expected,  a  plan  of  action,  and 
quantifiable  projections  of  the  program 
and  environmental  accomplishments  to 
be  achieved  and  the  performance 
measures  to  be  used.  Where 
accomplishments  cannot  be  quantified, 
activities  can  be  listed  to  show  the 
schedule  of  accomplishments.  PPG 
program  commitments  are  the  legal 
basis  for  the  expenditure  of  federal  grant 
funds  and  the  recipient's  matching 
requirement"  (see  Section  1.8). 

EPA  will  continue  to  work  with  States 
and  Tribes  to  define  the  elements  of 
program  commitments,  including 
national  environmental  goals  and 
performance  measures. 

As  EPA  and  States/Tribes  negotiate 
program  commitments  under  PPGs,  they 
are  encouraged  to  use  performance 
measures  that  measure  program  and 
environmental  outcomes  and  outputs 
more  often  than  thev  now  do. 
Performance  measures  that  are  PPG 
program  commitments  must  be 
quantifiable,  measurable,  and  verifiable. 
Specifically,  EPA  encourages  all  States 
and  Tribes  to  adopt  outcome  and 
output-oriented  performance  measures 
that  track  program  performance, 
environmental  conditions  and  trends, 
and  business  environmental 
performance. 

State/Tribal  Program  Performance 
measures  suggest  how  effectively  or 


reliably  a  State/Tribal  Program  is 
achieving  its  objectives.  Measures  may 
be  outcome  or  output  oriented.  They 
may  include,  where  appropriate  and 
necessary,  activity  measures 
traditionally  used  to  evaluate 
environmental  programs. 

Business  Environmental  Performance 
measures  assess  environmental  behavior 
in  the  private  sector. 

Environmental  Indicators  are 
measures  of  actual  changes  in  air  and 
water  quality,  land  use,  and  changes  in 
living  resources  and  human  health. 

Appropriate  accountability  provisions 
are  essential  in  designing  the  new  PPG 
program.  A  fundamental  goal  of  EPA's 
efforts  to  design  accountability 
provisions  into  PPGs  is  to  begin  moving 
Federal,  State,  and  Tribal  programs 
toward  the  use  of  results-oriented 
measures  of  environmental  and  program 
performance  that  are  understandable 
and  meaningful  to  the  public.  In  recent 
years,  EPA,  States,  and  Tribes,  with 
input  from  the  stakeholders  arftl  the 
public,  have  embarked  on  new  and 
innovative  strategic  directions  and 
developed  or  tested  innovative 
performance  measxires  that  are  a  natural 
fit  to  incorporate  into  PPGs,  EPA 
believes  that  PPG  performance  measures 
should  be  consistent  with  ongoing  EPA 
and  State  or  Tribal  initiatives,  such  as 
"The  New  Generation  of  Environmental 
Protection:  EPA's  Five- Year  Strategic 
Plan,"  -  the  National  Environmental 
Goals  Project,  and  EPA  National 
Program  performance  measures 
(developed  under  the  NEPPS  initiative). 
Examples  of  some  potential 
performance  measures  are  included  in 
Attachment  1.  A  more  comprehensive 
list  of  optional  environmental  indicators 
may  be  found  in  "Prospective  Indicators 
for  State  Use  in  Performance 
Agreements"  prepared  under  a 
cooperative  agreement  with  the  Florida 
Center  for  Public  Management,  Florida 
State  University.  This  report  provides  a 
preliminary  Ust  of  national 
environmental  indicators  that  may  be 
helpful  to  States,  Tribes  and  EPA 
looking  for  good  ideas  about  available 
environmental  indicators.^ 

Specific  performance  measures  are 
required  only  if  they  are  required  by 
statute,  regulation  or  standing  legal 
agreements  between  EPA  and  States/ 
Tribes  (e.g..  Delegation  Agreements),  or 
if  EPA  National  Program  Managers  or 
Regions  have  required  them  in  guidance 
or  policy. 


»  EPA  200-B-94-002. 

'  To  obtain  a  copy  of  the  document,  contact  EPA's 
Office  of  Policy,  Planning  and  Evaluation,  at  (202) 
260-4909,  or  Florida  State  University  at  (904)  921- 
0423. 


Section  1.8    Definitions 

Agency — United  States 
Environmental  Protection  Asency 
(EPA). 

Categorical  Grant — Media-spedfic  ot 
multimedia  grant  for  a  particular 
program  or  narrowly  defined  activities. 

Environmental  Performance 
Agreement  (EnPA)— Broad  strategic 
docimient  containing  negotiated 
environmental  priorities  and  goals.  The 
EnPA  may  also  include  specific  program 
commitments  that  are  incorporated  by 
reference  in  the  Performance 
Partnership  Grant  Agreement.  A  State 
may  use  this  document  as  a  means  to 
implement  NEPPS,  even  if  the  State 
does  not  apply  for  a  PPG. 

National  Environmental  Performance 
Partnership  System  (NEPPS)— A  new 
approach  to  developing  and 
implementing  the  State-EPA  oversight 
relationship  agreed  to  by  the  States  and 
EPA.  It  contains  seven  principal 
components:  (1)  Increased  use  of 
environmental  indicators;  (2)  a  new 
approach  to  program  assessments  by 
States;  (3)  environmental  performance 
agreements;  (4)  differential  oversight;  (5) 
performance  leadership  programs;  (6) 
public  outreach  and  involvement;  and 
(7)  joint  system  evaluation. 

National  Program  Manager — 
Individual  responsible  for  setting  the 
direction  and  policy  for  the 
management  of  an  EPA  media  or 
enforcement  program  on  a  National 
level. 

Oversight  Reform — Same  as  National 
Environmental  Performance  Partnership 
System  (see  above). 

Performance  Partnership  Grant 
(PPG) — A  PPG  is  a  single  grant  made  to 
a  State  or  Tribe  from  grant  funds 
allocated  and  otherwise  available  for 
more  than  one  existing  categorical  grant 
program.  PPGs  are  voluntary  and  wrill 
provide  States  and  Tribes  with  the 
option  to  combine  funds  from  two  or 
more  of  their  categorical  grants  into  oae 
or  more  PPGs.  Recipients  must  be 
eligible  to  receive  the  categorical  grants 
included  in  a  PPG.  However,  the  unique 
administrative  requirements  and 
limitations  set  forth  in  40  CFR  Part  35 
Subpart  A  for  each  categorical  program 
will  not  apply  after  the  funding  is 
approved  for  a  PPG.  Only  those 
requirements  that  pertain  to  PPGs  will 
be  applicable. 

Performance  Partnership  Grant 
Agreement — The  legal  instrument  by 
which  EPA  will  transfer  money, 
property,  services  or  an)rthing  of  value 
to  an  eligible  PPG  grant  recipient.  The 
agreement  will  sp>ecily: 

•  Budget  and  project  periods, 

•  Federal  share  of  eligible  program 
costs. 
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•  Combined  budget, 

•  PP(i  program  commitnients  (see 
definition  beiow).  and 

•  Anv  terms  and  conditions. 
Performance  Partnership  Grant 

Program  Commitments — A  description 
of  the  PPG  program  goals  and  objectives, 
results  and  benefits  expected,  a  plan  of 
action,  and  quantifiable  projections  of 
tiie  program  and  environmental 
accomplishments  to  be  achieved  and  the 
performance  measures  to  be  used, 
Where  accomplishments  cannot  be 
quantified,  activities  can  be  listed  to 
show  the  schedule  of  accomplishments. 
PPG  program  commitments  are  the  legal 
basis  for  the  expenditure  of  federal  grant 
funds  and  the  recipient's  matching 
requirement.  This  guidance  will 
commonlv  refer  to  PPG  program 
commitments  as  consisting  of  goals, 
objectives,  performance  measures  and 
program  activities.  A  set  of  core  program 
commitments  must  be  included  in  the 
PPG  Program  Commitments.  These  core 
program  commitments  are  based  on 
requirements  in  statutes,  regulations, 
standing  legal  agreements  between  EPA 
and  States/Tribes  (e.g.  Delegation 
.\greements).  and  National  Program 
.Manager/Regional  guidance. 

Program  Flexibility — Reduction  of 
effort  or  elimination  of  a  program 
element  in  order  to  invest  in  another 
media-specific  or  multimedia  program 
element. 

Tribal  Environmental  Agreement 
(TE,-\) — A  planning  tool  (signed  by  the 
EPA  Regional  Administrator  and  the 
Tribal  leadership)  which  clearly 
identifies  the  Tribe's  environmental 
ob)ectives,  expected  outcomes  and 
resource  needs,  as  well  as 
implementation  and  management 
assistance  needed  from  EPA.  The 
Agreements  estabUsh  the  Tribe's 
environmental  objectives  over  3-4 
years,  but  are  flexible  docuinents  that 
can  be  changed  to  meet  Tribal  needs. 

Section  2.  .Authority 

Section  2.1     Statutory  Authority 

Authority  for  PPGs  is  contained  in  the 
1996  Omnibus  Consohdated  Rescissions 

and  Appropriations  Act  (P.L.  104-134). 
The  authorizing  language  reads  as 
follows: 

That  beginning  in  fiscal  year  1996  and  each 
fiscal  year  thereafter,  and  notwithstanding 
any  other  provision  of  law.  the  Administrator 
is  authorized  to  make  grants  annually  from 
funds  appropriated  under  this  heading, 
subject  to  such  terms  and  conditions  as  the 
Administrator  shall  establish,  to  any  State  or 
federally  recognized  Indian  tribe  for 
multimedia  or  single  media  pollution 
prevention,  control  and  abatement  and 
related  environmental  activities  at  the 


request  of  the  Governor  or  other  appropriate 
State  official  or  the  tribe. 

Section  2.2    Other  Authorities 

The  requirements  of  40  CFR  Part  31. 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,"  will 
apply  to  a  PPG  as  they  do  to  a 
categorical  grant.  Some  limited 
exceptions  to  40  CFR  Part  31  may  be 
necessary  to  accommodate  these  grants. 
EPA  will  manage  such  exceptions 
through  the  grant  deviation  process. 
Additional  requirements  are  included  in 
substantive  program  regulations,  0MB 
Circulars  A-87  and  A-102,  the  EPA 
Assistance  Administration  Manual, 
EPA-State/Tribal  Memoranda  of 
Agreement  (MOA),  NPM-Regional 
Guidance  and  MOA,  the  NEPPS 
agreement  signed  on  May  17, 1995  (for 
States  entering  NEPPS),  and  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs" 

Section  3.  Eligibility 

Section  3. 1    Eligible  Applicants 

All  States,  territories,  and  Federally 
recognized  Indian  Tribes  eUgible  to 
receive  more  than  one  of  the  categorical 
grants  referred  to  in  Section  3.2  are 
eligible  to  receive  a  PPG(s).  Any  duly 
authorized  State  or  Tribal  entity  that 
currently  receives  or  is  eligible  to 
receive  EPA  categorical  program  grants 
may  request  a  PPG  for  the  funds  it 
administers.  This  may  include  agencies 
other  than  environmental  agencies  (e.g., 
agricultural  and  health  agencies),  where 
authorized  by  State/Tribal  law. 
Agencies  that  now  receive  pass-through 
funding  from  a  State  or  Tribe  may 
continue  to  receive  such  funding  subject 
to  applicable  State,  Tribal  or  Federal 
law.  For  any  agency  that  now  receives 
direct  Federal  funding,  but  is  not 
eligible  for  a  PPG  (e.g.,  local  air 
districts),  EPA  will  continue  to  make 
Federal  funding  available  pursuant  to 
existing  categorical  grant  authorities. 
Eligibility  for  PPGs  is  subject  to  the 
appropriate  State,  Tribal,  or  Territorial 
executive  or  legislative  authorities. 

In  the  case  of  proposals  which 
combine  funds  currently  awarded  to 
separate,  duly  authorized  State  or  Tribal 
agencies — such  as  combining  funds 
from  an  environmental  department  with 
funds  from  program  grants  to  an 
agriculture  or  health  department — a 
joint  proposal  signed  by  the  appropriate 
officials  should  indicate  a  method  for 
sharing  funds  in  addition  to 
demonstrating  the  eligibility,  planning, 
accountability  and  evaluation  elements 
of  PPGs  described  in  this  guidemce. 


If  program  eligibility,  formerly 
referred  to  as  Treatment  as  State  (TAS), 
is  required  for  a  Tribal  applicant  to  be 
eligible  to  receive  categorical  funding 
for  a  specific  program,  the  Agency  will 
require  the  same  eligibility  if  the  Tribal 
applicant  intends  to  include  funds  for 
that  categorical  grant  in  the  PPG  or  to 
use  PPG  funds  for  activities  under  that 
program. 

EPA  encourages  applicants  to 
combine  funds  from  as  many  categorical 
program  grants  as  possible  into  a  PPG  to 
achieve  maximum  flexibility. 

Section  3.2    Eligible  Grant  Programs 

Funds  available  for  the  following 
sixteen  grants  identified  in  EPA's  FY 
1996  State  and  Tribal  Assistance  Grants 
(STAG)  appropriation  are  eligible  to  be 
combined  into  a  PPG  in  FY  1996: 

1.  Air  pollution  control  (CAA  section 
105). 

2.  Water  pollution  control  (CWA 
section  106). 

3.  Nonpoint  source  management 
(CWA  section  319), 

4.  Water  quality  cooperative 
agreements  (CW.^  section  104(b)(3)), 

5.  Wetlands  program  development 
(CWA  section  104fb)(3)), 

6.  Public  water  svstem  supervision 
(SDWA  sections  1443(a)  and  1451(a)(3)), 

7.  Underground  water  source 
prote<;tion  (SDW.'V  section  1443(b)), 

8.  Hazardous  waste  management 
(Solid  Waste  Disposal  Act  section 
3011(a)), 

9.  Underground  storage  tank  (Solid 
Waste  Disposal  Act  section  2007(f)(2)), 

10.  Radon  assessment  and  mitigation 
(TSCA  section  306), 

11.  Lead-based  paint  activities  (TSCA 
section  404(g)), 

12.  Toxics  compliance  and 
monitoring  (TSCA  section  28), 

13.  Pollution  prevention  incentives 
for  States  (PPA  section  6605), 

14.  Pesticide  enforcement  (FIFRA 
section  23(a)(1)), 

15.  Pesticide  applicator  certification 
and  training/ pesticide  program  (FIFRA 
section  23(a)(2)),  and 

16.  General  Assistance  Grants  to 
Indian  Tribes  (Indian  Environmental 
General  .Assistance  Program  Act  of 
1992).  Only  eligible  Tribes  can  propose 
to  include  these  funds  in  a  PPG 
application. 

Generally,  grant  funds  that  States 
combine  into  PPGs  are  those  that 
provide  for  continuing,  ongoing, 
environmental  programs.  Grants  to 
capitalize  Clean  Water  and  Drinking 
Water  State  Revolving  Funds,  and  other 
amounts  specified  for  stated  purposes  in 
the  STAG  account,  are  not  eligible  for 
inclusion  in  PPGs. 

Because  all  EPA  grants  to  Tribes  are 
awarded  through  a  competitive  or 
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discretionary  process,  Tribes  will  be 
allowed  to  include  these  grants  in  a  PPG 
without  adverse  effe<:t.s  to  their  ability  to 
compete  for  any  grant.  For  competitive 
grants  on  the  above  list  (e.g..  pollution" 
prevention  incentives  for  States. 
wetlands  program  development,  water 
quality  cooperative  agreements,  general 
assistance  program  grants  to  Tri&s)  to 
be  combined  in  a  PPG,  the  State  or  Tribe 
must  first  be  awarded  the  competitive 
grant,  and  must  identify  specific  output 
measures  as  a  condition  for  adding  the 
funds  to  a  PPG.  A  State  or  Tribe  may 
include  these  grant  output  measures  in 
its  EnPA/TEA,  EPA  will  add  the  funds 
to  the  PPG  by  a  grant  amendment. 

Section  3.3    Eligible  Activities 

Recipients  may  use  PPGs  to  fund 
activities  that  are  within  the  cumulative 
eligibihties  of  the  grants  listed  in 
Section  3.2.  Within  these  eligibilities,  a 
PPG  may  fund  multimedia  regulatory 
and  non-regulatory  activities  that  could 
be  difficult  to  fund  under  any 
individual  categorical  grant.  EPA,  in 
consultation  viith  the  States  and  Tribes. 
has  developed  a  list  of  activities 
indicative  of  those  it  hopes  PPGs  will 
encourage.  The  list  does  not  indicate 
pre-approval  of  activities  and  is  not 
intended  to  be  exhaustive.  It  merely 
illustrates  the  kind  of  activities  which 
States,  Tribes,  the  Agency  and  other 
stakeholders  have  identified  as  difficult 
to  conduct  with  categorical  gr^ts  and 
for  which  PPGs  would  be  appropriate. 

Activities  that  PPGs  may  support,  but 
are  not  limited  to. 

•  Pollution  prevention  oriented 
multi-media  rules,  permitting, 
compliance  assistance,  inspections, 
enforcement,  training,  and  facility 
planning  (e.g.,  one  industry/one  rule, 
one  stop  emission  reporting,  permitting 
and  compliance  assistance), 

•  Non  regulatory  pollution 
prevention  technical  assistance. 
technology  development  and  diffusion, 
and  partnerships  with  accountants, 
financiers,  insurers,  risk  managers, 
urban  planners,  chemists,  product 
designers  and  marketers,  and  other 
professions, 

•  Ecosystem,  community,  sector, 
watershed,  or  airshed  environmental 
protection  strategies  (e.g.,  watershed 
targeted  NPDES  permits,  empowerment 
zones), 

•  Support  of  Agency  initiatives 
including  Common  Sense  Initiative  & 
Regulatory  Reinvention  (e.g.,  XL 
strategy  implementation,  market  based 
strategies,  local  community  risk 
assessment,  negotiated  rulemaking, 
third-party  auditing,  self-certification 
for  compliance), 

•  Environmental  justice. 


•  Pubhc  outreach  and  involvement, 

•  Information  clearinghouses, 

•  Environmental  monitoring, 

•  Capacity  building  and 
environmental  code  development,  and 

•  Integration  of  regulatory  and  non 
regulatory  strategies. 

Section  4.  PPG  Apphcation  Options 

Section  4. 1    Introduction 

This  chapter  presents  the  application 
options  for  States  and  Tribes  applying 
for  a  PPG(s).  For  program  grants  with 
budget  periods  beginning  10/1/96, 
applications  are  due  by  8/1/96. 
Reimbursement  for  pre-award  costs 
ft-om  10/1/96  until  the  date  of  award  are 
only  available  if  EPA  has  received  the 
application  by  9/30/96.  Applicants 
choosing  to  apply  only  for  categorical 
grants  for  FY  1997  vdll  continue  to 
follow  the  current  process  and  schedule 
for  categorical  grants. 

Section  4.2    PPG  Options 

For  FY  1997.  EPA  is  providing  PPG 
applicants  with  the  following  four 
application  options: 

I.  Administrative  flexibility  and 
savings  based  on  categorical  workplans 
(see  Section  4.3). 

II.  Administrative  and  programmatic 
flexibility  writh  an  Environmental 
Performance  Agreement  (EnPA)/Tribal 
Environmental  Agreement  (TEA)  that 
includes  categorical  workplans.  In  this 
case,  the  categorical  workplans  still 
establish  most  of  the  PPG  program 
commitments.  The  EnP A/TEA  also 
explains  the  rationale  for  the  PPG  and 
identifies  any  additional  PPG  program 
commitments  {see  Section  4.4). 

in.  Administrative  and  Programmatic 
flexibility  based  on  an  EnP  A/TEA  that 
replaces  categorical  workplans.  In  this 
case,  the  EnPA/TEA  establishes  all  of 
the  PPG  program  commitments  (see 
Section  4.5). 

IV.  Application  for  a  PPG  under  any 
of  the  three  previous  options  and 
entering  the  National  Environmental 
Performance  Partnership  System 
(NEPPS).  Currently,  this  option  is 
available  for  States,  although  interested 
Tribes  could  explore  applicability  with 
their  Regional  Administrator  (see 
Section  4.6). 

In  addition  to  these  options,  EPA  will 
continue  working  with  States  and  Tribes 
to  identify  other  application  options  for 
implementing  PPGs. 

PPG  applicants,  like  all  State,  local, 
and  Tribal  federal  grant  applicants,  will 
continue  to  use  the  "Application  for 
Federal  Assistance:  State  and  Local 
Non-Construction  Programs"  (Standard 
Form  424),  including  the  required 
supporting  documents.  Submittal  of  this 


application  by  a  Governor  or  other 
appropriate  State  or  Tribal  official  will 
serve  as  the  State's  or  Tribe's  official 
request  for  a  PPG. 

Section  4.3    Option  I.  Applicants 
Seeking  a  PPG  for  Administrative 
Flexibility  and  Savings  Based  on 
Categorical  Workplans 

When  an  applicant  has  completed 
negotiation  of  its  categorical  grant 
workplans,  the  PPG  program 
commitments  will  consist  of  those  grant 
workplans.  The  PPG  application  should 
contain: 

•  First  page  of  Standard  Form  424 — 
"Apphcation  for  Federal  Assistance," 

•  Consolidated  budget  (separate 
categorical  budgets  totaled  for  funding 
in  the  PPG), 

•  A  list  of  the  grant  programs  (or 
portions  thereof)  &x>m  which  funds  will 
be  reprogrammed  to  a  PPG(s), 

•  A  narrative  statement  explaining 
the  rationale  and  expected  benefits  of 
the  PPG  (i.e..  improved  performance  of 
the  combined  grant,  administrative 
savings,  reinvestments),  and 

•  Categorical  workplans  proposed  for 
inclusion  in  the  PPG  (same  workplans 
submitted  with  categorical  appUcations 
can  be  used). 

Section  4.4     Option  11.  Applicants 
Seeking  a  PPG  for  Administrative  and 
Programmatic  Flexibility,  Based  on  an 
EnPA/TEA  That  Includes  Categorical 
Workplans 

This  section  applies  to  appUcants 
who  will  use  PPG*  to  implement  a  new 
strategic  direction,  programmatic 
flexibility,  or  innovative  environmental 
protection  strategies,  not  already 
explained  in  categorical  grant 
workplans.  In  this  case,  an  EnPA/TEA 
will  contain:  the  goals  and  rationale  for 
the  PPG;  the  categorical  workplans  that 
establish  most  of  the  PPG  program 
commitments;  and  any  additional  PPG 
program  commitments  not  contained  in 
categorical  workplans.  The  PPG 
Agreement  would  reference  the 
categorical  workplans  and  any  other 
sections  of  the  EnPA/TEA  that  contain 
PPG  program  commitments.  The  intent 
is  to  develop  the  EnPA  in  two  phases. 
In  the  first  phase.  EPA  and  the  applicant 
negotiate  and  agree  on  environmental 
priorities  and  goals.  In  the  second 
phase.  EPA  and  the  applicant  negotiate 
PPG  program  commitments  to  achieve 
these  goals. 

The  PPG  application  should  contain 
the  following: 

•  First  Page  of  Standard  Form  424 — 
"Apphcation  for  Federal  Assistance," 

•  Single  budget  supporting  the  PPG. 
tmd 

•  An  EnPA/TEA  that  includes: 
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•  A  list  of  grants  (or  portions  thereof) 
from  which  funds  will  be  reprogrammed 
toaPPG(s). 

•  Negotiated  environmental  priorities 
and  goals. 

•  A  narrative  statement  explaining 
the  rationale  and  expected  benefits  (i.e., 
improved  performance  of  the  combined 
grant,  administrative  savings, 
disinvestments,  reinvestments). 

•  Identification  of  EPA  Roles  and 
Responsibilities, 

•  PPG  program  commitments 
consisting  of: 

•  Categorical  workplans  proposed  for 
inclusion  in  the  PPG  (workplans 
submitted  with  categorical  applications 
can  be  used),  and 

•  Any  additional  multimedia  or 
strategic  PPG  program  commitments 
and  performance  measures, 

•  A  description  of  public 
participation  efforts  (optional),  and 

•  Evaluation  criteria  and  procedure. 

Section  4.5  Option  III.  Administrative 
and  Programmatic  Flexibility  Based  on 
an  EnPA  That  Replaces  Categorical 

Workplans 

This  section  describes  the  elements  of 
a  PPG  application  based  entirely  on  an 
EnPA  TE.A  that  establishes  PPG 
program  commitments.  The  EnP A/TEA 
replaces  the  categorical  workplans.  The 
PPG  .\gr«enient  would  reference  the 
sections  of  the  EnP  A/TEA  that  are  PPG 
program  commitments.  In  this  case,  a 
State  or  Tribe  could:  (1)  Continue  to 
make  media  or  program  the  primary 
basis  for  orsdoizing  its  PPG  program 
commitments;  or  (2)  organize  PPG 
program  commitments  on  some  other 
priniarv'  basis  (e,g.,  community-based 
environmental  protection). 

The  PPG  application  should  contain 
the  following: 

•  First  Page  of  Standard  Form  424 — 
"Application  for  P'ederal  Assistance," 

•  Single  budget  supporting  the  PPG, 
and 

•  An  EnP.'K  TEA  that  includes: 

•  A  list  of  grants  (or  portions  thereof) 
from  which  funds  will  be  reprogrammed 
to  a  PPG(s), 

•  Negotiated  environmental  priorities 
and  goals, 

•  \  narrative  statement  explaining 
the  rationale  and  expected  benefits  (i.e., 
improved  performance  of  the  combined 
grant,  administrative  savings, 
disinvestments,  reinvestments). 

•  Identification  of  EPA  roles  and 
responsibilities. 

•  PPG  program  commitments  that    , 
include: 

•  Core  program  commitments,  and 

•  .Multimedia  and  additional  media- 
specific  program  commitments, 

•  A  description  of  Public 
Participation  efforts  (optional),  and 


•  Evaluation. 

The  following  explains  in  more  detail 
some  of  the  elements  of  the  EnP  A/TEA 
not  previously  addressed: 

•  Negotiated  Environmental  Priorities 
and  Goals.  This  part  of  the  EnPA/TEA 
is  the  product  of  negotiation  between 
senior  Regional  officials  and  State  or 
Tribal  officials  in  positions  to  negotiate 
across  grant  programs,  where  this  is 
appropriate.  This  part  identifies  the 
appUcant's  most  significant 
environmental  problems  and  the  goals 
the  applicant  expects  to  achieve  with 
the  PPG.  This  strategic  planning  process 
reflects  the  applicant's  priorities  (as 
contained  in  any  State  or  Tribal  strategic 
plans  or  self-assessments),  comparative 
risk  studies  or  other  risk-based 
approaches,  and  national  priorities 
(enumerated  in  EPA's  five-year  strategic 
plan  *,  the  National  Environmental 
Goals  Project  and  National  program 
priorities  sp)ecified  in  EPA  HQ/Regional 
Memorandimis  of  Agreement).  Major 
new  strategic  or  program  directions  or 
investments/disinvestments  should  be 
identified  here. 

•  EPA  Roles  and  Responsibilities  in 
Supporting  State  or  Tribal  Efforts.  To 
strengthen  the  federal  partnership  with 
States  and  Tribes,  the  EnPA/TEA  should 
describe  how  EPA  will  carry  out  its 
federal  responsibilities  and  how  it  will 
support  the  State's  or  Tribe's 
environmental  protection  efforts.  The 
negotiated  agreement  should  include 
the  program  commitments  (goals, 
performance  measures,  and/or  program 
activities)  the  recipient  expects  to 
achieve  under  the  PPG.  The  agreement 
should  also  set  forth  procedures  (e.g., 
mid-year  and  end-of-year  reviews, 
reporting  requirements,  joint  activities) 
that  EPA  and  the  recipient  will  use  for 
evaluating  accomplishments,  discussing 
progress,  and  making  adjustments  to 
meet  milestones. 

•  Core  Program  Commitments.  The 
EnPA/TEA  must  include  core  program 
commitments  (goals,  performance 
measures,  program  activities)  derived 
from  statutes,  regulations,  and  standing 
legal  agreements  between  EPA  and 
States/Tribes  (e.g.,  Delegation 
Agreements).  As  appropriate  and 
negotiated  between  EPA  Regions  and 
recipients,  core  program  commitments 
and  performance  measures  should 
reflect  National  Program  Manager/ 
Regional  guidance,  EPA  Headquarters- 
Regional  MOA,  Regional-State/Tribal 
MOA,  and  other  EPA  or  State/Tribal 
policies.  EPA  should  work  with  States 
and  Tribes  to  balance  the  need  to 


maintain  core  program  requirements 
with  the  need  to  incorporate  program 
flexibility  and  move  toward  program 
performance  measures  and 
environmental  indicators.  An  EnPA/ 
TEA  mav  also  include  measures  for 
which  data  sources  are  not  yet  available 
if  there  is  a  commitment  to  develop 
reliable  data  sources. 

•  Public  Participation.  States  and 
Tribes  should  continue  to  use  their 
current  public  participation  processes  in 
conjimction  with  PPGs.  EPA  believes 
that  it  is  critical  to  involve  all 
stakeholders  in  the  process  of 
determining  environmental  priorities 
and  goals,  and  therefore  strongly 
encourages  States  and  Tribes  to  involve 
stakeholders  in  identifving  priority 
environmental  problems.  Recognizing 
the  role  and  contribution  of  general 
purpose  and  special  purpose  local 
governments  in  the  Nation's  overall 
protection  of  the  environment,  EPA 
strongly  encourages  States  to  engage 
local  jurisdictions  which  would  be 
affected  by  a  PPG.  EPA  also  encourages 
recipients  to  share  with  stakeholders  the 
results  of  their  goals  and  activities 
defined  in  the  EnPA/TEA.  Effective 
public  participation  will  establish  the 
foundation  for  greater  program 
flexibility  and  the  achievement  of  better 
environmental  results. 

•  PPG  Evaluation.  The  recipient 
should  prepare  a  PPG  annual  report  (as 
described  in  40  CFR  §  31, 40(b))  as  well 
as  satisfy  any  other  reporting 
requirements  required  in  the  PPG 
agreement.  In  addition  to  evaluating 
performance  based  on  PPG  program 
commitments,  the  recipient  should 
identify  any  problems,  delays  or 
conditions  which  materially  affected  the 
recipient's  ability  to  meet  the  PPG 
objectives,  and  any  benefits  that  enabled 
the  recipient  to  perform  better  than 
expected  EP.A.  and  the  States/Tribes  are 
also  interested  m  knowing  whether  the 
work  undertaken  under  the  grant:  (1) 
addressed  the  stated  strategic  priorities 
and  goals;  (2)  achieved  administrative 
cost  savings;  (3)  where  appropriate, 
improved  environmental  results  (to  the 
extent  environmental  performance 
measures  were  part  of  the  PPG  program 
commitments);  and  (4)  improved  EPA/ 
grantee  working  relationships."^  After 
reviewing  the  annual  report,  the  EPA 
Project  Officer  will  provide  evaluation 
findings  to  the  recipient  and  will 
include  such  findings  in  the  official  PPG 
file. 


'"The  New  Generation  of  Environmental 
Protection:  EPA's  Five- Year  Strategic  Plan." 
200-B-^4-002) 


(EPA 


'The  FY  1995  grant  flexibility  demonstration 
proiects  in  New  Hamps.hire.  Massachusetts  and 
North  Daitota  provide  some  useful  lessons  in 
evaluating  combined  grants  Updates  on  these 
projects  are  available  from  Regions  I  and  VIIL 
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•  Evaluating  the  National  PPG 
Program.  EPA  will  request  the 
assistance  of  PPG  recipients  to  evaluate 
the  overall  PPG  process.  Lessons 
learned  from  the  FY  1996/1997 
experience  vdll  be  used  to  modify  the 
program  in  subsequent  years.  The 
overall  PPG  grant  process  will  be 
evaluated  by  EPA  and  program 
participants  in  order  to  understand  how 
well  it  is  being  implemented  as  a 
national  program.  In  addition  to  the 
criteria  used  to  evaluate  individual 
PPGs,  national  criteria  will  address 
whether  PPGs:  (1)  led  to  greater  State 
and  Tribal  flexibility;  (2)  resulted  in 
States  and  Tribes  adopting  innovative 
environmental  protection  strategies;  (3) 
changed  polluter  l)ehavior;  and  (4) 
improved  public  health  and  the 
environment. 

Section  4.6    Applicants  Seeking  a  PPG 
and  Entering  the  National 
Environmental  Performance  Partnership 
System  (NEPPS)  in  FY  1997.  * 

This  section  applies  to  States 
interested  in  applying  for  a  PPG  and 
entering  NEPPS.  A  State  may  choose  to 
enter  NEPPS  in  combination  with  any  of 
the  PPG  options  described  above.  In 
addition  to  providing  the  information 


for  PPGs  described  in  either  Sections 
4.3,  4.4.  or  4.5,  a  NEPPS  State  would 
have  to  consult  the  May  17, 1995  NEPPS 
agreement  for  details  of  the  NEPPS 
system. 

Section  4.7    Converting  Categorical 
Grants  to  a  PPG  During  FY  1997 

In  FY  1997,  for  various  reasons  (e.g. 
converting  to  a  fiscal  year  different  than 
10/1/96-9/30/97)  a  state  may  wish  to 
convert  from  categorical  grants  to  a  PPG 
during  the  federal  fiscal  year.  The 
following  procedures  apply  to  those 
applicants  who  receive  a  categorical 
grant(s)  for  the  beginning  of  FY  1997 
and  desire  to  convert  from  a  categorical 
grant(s)  to  a  PPG{s). 

The  State  or  Tribe  should  submit 
applications  for  all  FY  1997  categorical 
grants  according  to  the  current 
categorical  application  schedule.  EPA 
will  continue  to  award  the  applicant's 
categorical  grants  for  FY  1997.  To 
facilitate  the  applicant's  receipt  of  its 
total  armual  grant  funding  the  applicant 
should  be  prepared  to  indicate  at  the 
time  of  its  categorical  award  whether  it 
anticipates  participation  in  a  PPG  in  FY 
1997.  If  so,  the  applicant  should  provide 
an  estimated  start  date  for  the  PPG. 
There  is  no  deadline  for  submitting  a 


PPG  application  to  convert  specified 
categorical  grants  during  FY  1997. 
However,  the  sooner  an  application  is 
submitted,  the  more  advantages  of  the 
PPG  the  recipient  will  realize  in  FY 
1997.  Applicants  should  refer  to  Section 
4  for  additional  instructions. 

If  an  applicant  then  decides  to  convert 
to  a  PPG,  the  applicant  must  submit  a 
PPG  application  and  consult  with  the 
Regional  Administrator  to  select  a  PPG 
start  date.  The  Regional  Administrator 
will  arrange  for  the  necessary 
deobligation  and  reprogramming  of 
funds.  Any  unobhgated  FY  1996  or  FY 
1997  funds  may  be  reprogrammed  from 
the  categorical  grant  to  the  PPG. 
However,  sufficient  funds  must  remain 
in  the  categorical  grant  for  close-out 
until  the  final  Financial  Status  Report 
(FSR)  has  been  received.  Upon  receipt 
of  the  final  FSR,  any  remaining 
imexpended  funds  in  the  categorical 
grant  may  be  deobligated  and 
reprogrammed  into  the  new  PPG.  The 
Regional  Administrator  vdll  then  award 
the  PPG.  The  FY  1997  categorical  grant 
should  be  closed  when  appropriate  and 
upon  receipt  of  a  final  FSR  funds  will 
be  reprogrammed  into  the  PPG.  Further 
instructions  on  conversion  are 
contained  in  the  "FY  1996  Advice  of 
Allowance  Letter"  (June  25, 1996). 


Summary  of  PPG  Application  Requirements 


PPG  application  elements 


Standard  Form  424 — "Application 

for    Federal    Assistarx»"    (1st 

page). 

EnPA/TEA  

Budget 

Grant  Selection  

Rationale  and  expected  t)enefits 
Negotiated    Environmental    Goals 

and  Priorities. 
EPA  Roles  and  Responsitxiities  to 

Support  State  and  Tritsal  Efforts. 

PPG  Program  Commitnrients  

Categorical  Workplans 

Core  Program  Commitments  

MuttimecSa/     strategic     Program 

CofTHnitments . 

Environmental  Indicators  

Evaluation  of  PPG  

PutJtic  Participation  


Applicants  for  a  PPG  seeking  ad- 
ministrative flexibility  only  t^ed 
on  categorical  grant  workplans. 

Most  elements  already  in  categor- 
ical workplans 


Required 


OptioraJ  . 
Required 
Required 
Required 
N/A  


Applicants  for  a  PPG  seeking  ad- 
ministrative arxJ  programmatic 
flexibility  based  on  categorical 
grant  workplans.  EnPA/TEA  ad- 
dresses differences  from  categor- 
ical workplans 


Applreants  seeking  admin.  arxJ 
p)rc)gram  flexitxitty  based  on  an 
EnPA/TEA  that  replaces  categor- 
ical grant  workplans 


Optional  . 

Required 
Required 
Required 
Optional  .. 

Optional  .. 

Required 
Optk>nal  .. 


Required 


Required 
Required 
Required 
Required 
Required 

Required 


Required  .... 

Required 

Required  .... 
Encouraged 


Optional  . 
Required 
Optional .. 


Key:  N/AsNot  applicat)ie. 

NOTE:  States  entering  NEPPS  also  references  May  17  NEPPS  Agreements. 


Required. 


Required. 
Required. 
Required. 
Required. 
Required. 

Required. 

Required. 
N/A 

Required. 
Encouraged. 

Optkjnal. 

Required. 

Optkxial. 


"^  Currently ,  this  option  is  available  for  States, 
although  interested  Tribes  could  explore 
applicability  with  their  Regional  Administrator. 
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Section  5.  EPA  and  recipient  roles  and 
responsibilities 

Section  5. 1     EPA  headquarters 

* 

National  Program  Manager  (NPM). 
The  NPMs  set  national  strategic 
direction  and  core  program 
requirements  and  priorities  for  all 
environmental  programs.  In  any 
circumstance  where  a  State  or  Tribe 
proposes  activities  that  will  lead  it  to 
significantly  deviate  from  NPM 
priorities  or  regulator)  requirements,  or 
raise  issues  of  national  consistency,  the 
Regions  will  consult  vdth  the 
appropriate  NPM.  In  many  cases,  NPMs 
also  allocate  national  categorical  grant 
funds  to  EP.As  Regions  based  on  an 
established  allocation  criteria. 

Grants  Administration  Division 
(GADl.  The  GAD's  responsibilities 
include:  (1)  Sponsoring  Office  for  the 
Performance  Partnership  Grant 
Delegation  of  authority;  (2)  approving 
Office  for  deviations  to  40  CFR  Part  31 
required  to  implement  PPGs;  and  (3) 
sponsoring  office  for  proposed  PPG 
regulations  (FY  1997). 

Office  of  the  Comptroller  (OC).  The 
OC's  responsibilities  include:  (1) 
Distributing  categoncal  grant  funds  to 
the  Regions.  (2)  approving  requests  by 
the  Regions  to  reprogram  categorical 
grant  funds  into  the  PPG  program 
element:  and  (3)  upon  request  of 
Appropnations  Committees  providing 
periodic  reports  on  the  number  of  states 
participating  m  PPGs  and  the  grant 
funds  they  are  using. 

Section  5  2    EPA  Regions 

Regional  Administrator  (RA).  The  RA 
is  the  designated  approval  and  award 
official  for  PPGs  with  re-delegation 
auihoritv  to  the  Deputy  Regional 
Administrator  or  the  Ciivision  Director 
or  equivalent  level  (See  Section  7.1). 
The  R.\,  or  a  senior  regional  official(s) 
designated  by  the  RA,  should  conduct 
the  initial  negotiations  with  the 
apphcant  to  estabUsh  environmental 
priorities  and  goals  (See  Section  4.5). 
The  R.\  should  notify  NPMs  when  their 
programs  are  being  incorporated  into  a 
PPG  and  should  keep  the  NPMs 
informed  of  activities  carried  out  under 
PPGs  that  affect  the  NPMs'  programs. 

The  IL\  should  also  designate  a  single 
point  of  contact  to  serve  as  the 
Performance  Partnership  Grant  Project 
Officer  (PO)  on  each  award.  Because 
PPGs  cross  programs,  the  PO  should 
coordinate  negotiations  with  the 
recipient  on  behalf  of  all  the  relevant 
EPA  programs.  The  RA  may  wish  to 
designate  a  team  of  sub-project  officers 
to  support  the  designated  Project 
Officer,  or  set  additional  criteria  for 
designating  the  PO. 


Regional  Prograni  Manager.  The 
managers  of  all  programs  included  in 
the  PPG  will  jointly  be  the  program 
managers  of  the  PPG,  as  vriU  other 
appropriate  Regional  management 
officials.  Regional  Program  Managers: 
(1)  Will  at  a  minimum  be  consulted 
about/participate  in  negotiations  with 
States  and  Tribes;  (2)  articulate  Agency, 
NPM  and  Regional  goals  and  priorities 
and  work  with  the  States  and  Tribes  to 
incorporate  them  into  the  EnP A/TEA; 
(3)  serve  as  the  principal  source  for 
technical  program  assistance  to  States 
and  Tribes:  and  (4)  participate  in  State 
and  Tribal  program  evaluation  as 
defined  by  the  EnP  A/TEA.  In  any 
circumstance  where  a  State  or  Tribe 
proposes  activities  that  will  lead  it  to 
significantly  deviate  from  NPM 
priorities  or  regulatory  requirements,  or 
raise  issues  of  national  consistency,  the 
Regions  will  consult  with  the 
appropriate  NPM. 

Regional  Project  Officer.  As 
designated  by  the  RA,  the  Performance 
Partnership  Grant  Project  Officer  (PO) 
will  be  the  primary  point  of  contact  for 
the  grant  recipient.  This  individual  will 
be  responsible  for  coordinating  all 
programmatic  and  technical  aspects  of 
the  EnP  A/TEA  and  PPG  program 
commitments  and  the  PPG  agreement. 
All  PCs  must  have  successfully 
completed  the  EPA  training  course 
"Managing  Your  Financial  Assistance 
Agreement — Project  Officer 
Responsibilities."  The  POs  should 
coordinate  closely  with  the  Regional 
Indian  Coordinator/  Regional  Indian 
Office  for  Tribal  PPGs. 

Regional  Gmnts  Management  Office 
(GMO).  Regional  GMOs  are  responsible 
for  carrying  out  all  administrative 
functions  associated  with  the  receipt  of 
the  PPG  application,  processing  of  the 
PPG  award,  and  post-award 
administrative  management  of  the  PPG 
grants.  (These  functions  are  the  same  as 
those  for  the  award  and  management  of 
categorical  grants.) 

Regional  Budget  Offices.  Regional 
Budget  Offices  are  responsible  for 
submitting  approval  requests  to 
Headquarters  Budget  Division  for 
Regional  reprogramming  of  funds  from 
categorical  program  elements  to  the  PPG 
program  element  and,  upon  approval, 
completing  the  reprogramming  of  the 
funds.  Both  the  PPG  award  and 
obhgation  must  include  the  State 
identifier  code  on  transactions  in  IFMS. 

Section  5.3    Recipients 

Recipients  may  wish  to  designate  a 
single  point  of  contact  for  each  PPG  to 
serve  as  the  counterpart  to  the  EPA 
Project  Officer.  This  individual  would 
be  responsible  for  coordinating  all 


programmatic  and  technical  aspects  of 
the  PPG  as  well  as  for  all  intra-State  or 
intra-Tribal  agreements  Recipients 
should  identifv'  these  points  of  contact 
in  their  PPG  application. 

Section  6.     Funding 

Section  6. 1     Project  period  and 
availability  of  funds 

In  consultation  with  the  Regional 
Administrator,  the  applicant  may 
choose  to  submit  either  annual  or  multi- 
year  EnPAs/TEAs  or  workplans.  Budget 
periods  for  PPGs  will  be  for  12  months 
but  the  applicant  has  the  flexibility  to 
select,  in  consultation  with  the  Regional 
Administrator,  the  specific  start  and  end 
dates  for  the  budget  period.  Project 
periods  may  remain  open  to  reflect  the 
continuing  nature  of  PPGs.  Project  and 
budget  periods  may  not  begin  before  the 
date  of  enactment  of  PPG  statutory 
authority  (April  26,  1996). 

Section  6.2    Award  amounts  and 

distribution  of  funds 

National  and  Regional  allocation  of 
grant  funds  to  State  and  Tribal 
recipients  will  be  the  same  whether  the 
funds  are  awarded  as  PPGs  or 
categorically. 

Section  6.3    Reprogramming  of  funds 

EPA's  Budget  Division  will  continue 
to  allocate  grant  funds  in  the  current 
categorical  program  elements.  Regional 
Budget  Officers  will  request  the 
reprogramming  of  funds  into  the  PPG 
program  element.  The  PPG  program 
element  is  EY5H2B.  For  FY  1996,  the 
reprogramming  of  funds  to  implement 
PPGs  is  exempt  from  the  $500,000 
Congressional  reprogramming 
limitation  Reprogramming  requests  will 
be  made  only  after  the  PPG  project 
officer,  EPA  approval  official  and  the 
Grants  Management  Office  find  the  PPG 
application  and  PPG  program 
commitments  acceptable.  The  purpose 
statement/justification  that  should  be 
included  in  the  reprogramming  request 
is: 

P\irpose:  This  action  reprograms  resources 
($)  from  existing  categorical  grants,  air  ($.), 
water  ($),  etc.  to  support  the  implementation 
of  the  Performance  Partnership  Grant  for  the 

State/Tribe  of .  This  transfer  is 

authorized  by  the  decision  memorandum 

dated and 

Signed  by . 

Person  to  contact:    ^ 

Phone: (including  area  code) 

Section  6.4    FY  1 995  Carryover  and 
Unexpended  Prior  Year  Funds 

Funds  appropriated  in  FY  1995  and 
prior  years  that  remain  available  for 
obligation,  or  that  are  deobligated. 
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should  not  be  awarded  in  PPGs.  The 
recipient,  in  consultation  with  the 
Regional  Administrator,  may  choose  to 
maintain  FY  1995  and  prior  year 
unexpended  balances  by  extending  the 
existing  categorical  grants,  consistent 
with  limits  established  on  carry-over  by 
the  Comptroller  General,  or  by  applying 
for  a  partial  categorical  grant  for  the 
next  fiscal  year  to  cover  the  unexpended 
funds.  Project  officers  should  inform  • 
recipients  proposing  to  apply  or  to 
convert  to  a  PPG  of  the  need  to  maintain 
prior  year  accounts  through  extensions 
until  FY  1995  and  prior  year  funds  are 
expended. 

Funds  recovered  from  an  applicant's 
FY  1996  categorical  grants  will  be 
available  to  fund  PPGs  awarded  in  FY 
1997  and  beyond,  provided  there  is 
consistency  with  the  appropriation  and/ 
or  the  underlying  categorical  program 
statutes  and  Comptroller  Policy  No.  88- 
09  "Disposition  of  Unobligated  Balances 
of  Assistance  Awards."  FY  1997 
carryover  of  unobligated  balances  will 
be  allowed  provided  that  the  recipient 
uses  the  cam'over  award  amount  to 
support  either  ongoing  programmatic 
goals,  a  multi-year  PPG  workpian,  or 
those  activities  contemplated  for  the 
next  PPG  award  cycle's  goals. 

If  the  PPG  program  commitments 
include  activities  that  cannot  be  fully 
funded  at  the  time  of  award,  additional 
funding  can  be  added  as  it  becomes 
available.  The  Regions  may  also 
forward-fund  PPG  awards. 

Section  6.5    Cost  Share  Requirements 

EPA's  policy  and  goal  is  that  States 
and  Tribes  should  continue  to  spend,  in 
effed,  the  same  amount  of  funds  for 
environmental  programs  under  PPGs  as 
under  categorical  grants.  Although, 
under  PPGs,  recipients  will  have  the 


flexibility  to  realign  those  resources 
among  environmental  programs  based 
on  negotiated  priorities  in  the  EnPA/ 
TEA,  the  total  resources  in  the  State  or 
Tribe,  both  Federal  and  non-Federal, 
targeted  to  environmental  programs 
should  not  be  reduced.  Thus,  the 
required  cost  share  (based  on  the  match 
or  maintenance  of  effort  requirements  of 
the  categorical  grants  included  in  the 
PPG)  will  be  the  same  under  PPGs  as 
under  categorical  grants,  unless  EPA 
determines  that  there  are  exceptional 
circumstances  justifying  a  reduction  in 
cost  share  for  a  PPG  for  the  year  that  the 
PPG  is  awarded.  The  primary  exception 
is  where  a  State  or  Tribe  reduces  funds 
across  all  State  or  Tribal  agencies.  When 
the  reduction  is  due  to  a  non-selective 
reduction  in  the  expenditures  related  to 
all  programs  and  entities  of  the 
executive  branch  of  the  State  or  Tribal 
goverrunent,  EPA  also  will  allow 
reductions  in  environmental  program 
resources. 

It  is  also  important  to  recognize  that, 
when  the  categorical  funds  are 
reprogrammed  into  the  PPG  program 
element  and  the  PPG  is  awarded,  those 
funds  lose  their  categorical  nature.  The 
recipient's  minimum  cost  share 
requirement  applies  to  the  entire  grant. 
The  recipient  cost  share  must  be 
expended  for  performance  of  the 
approved  PPG  program  commitments  as 
reflected  in  the  approved  PPG  budget  of 
total  estimated  program  costs,  i.e., 
writhout  regard  to  the  original 
categorical  source  of  federal  funds  and 
categorical  activities.  As  the  costs  of 
performing  PPG  work  are  incurred,  the 
recipient  will  be  reimbursed  the  federal 
share  of  total  expenditures  based  on  the 
federal/recipient  share  ratios  stated  on 
the  PPG  grant  award.  While  recipients 


must  msiintain  adequate  financial 
records  of  their  cost  share,  EPA  may  not 
require  categorical  financial  reporting 
by  recipients  or  track  categorical  match 
shares  or  maintenance  of  effort  (MOE) 
expenditures  for  those  grant  funds 
included  in  a  PPG. 

Recipients  should  calculate  a  single, 
composite  minimum  cost  share  for  each 
of  their  PPGs.  To  calculate  the 
minimimi  cost  share  for  a  PPG,  start 
with  the  amount  of  federal  dollars  from 
each  program  (source  of  funds)  going 
into  the  PPG.  The  minimum  required 
cost  share  for  each  portion  is 
determined  by  following  the  cost  share 
requirements  of  the  relevant  categorical 
grant  program  (based  on  the  source  of 
funds).  The  minimum  recipient  cost 
share  for  the  PPG  is  the  sum  of  the 
minimum  cost  shares  of  the  contributed 
components  shown  in  the  fourth 
column  of  the  following  example. 

Example.  A  State  applies  for  a  PPG 
combining  its  Water-106,  Nonpoint  Source, 
UlC,  UST.  RCRA  and  Air-105  categorical 
grants.  The  portion  of  the  federal  categorical 
grant  funding  firora  each  program  designated 
by  the  recipient  to  be  reprogrammed  to  the 
PPG  is  listed  in  the  third  column  below. 
(This  amount  does  not  necessarily  reflect  all 
the  Federal  dollars  available  to  the  recipient 
for  that  specific  categorical  program.  The 
recipient  may  choose  to  continue  to  receive 
some  of  the  program's  funding  categorically.) 
The  fourth  column  illustrates  the  minimum 
recipient  cost  share  for  each  piece  (based  on 
the  cost  share  requirements  of  the  program 
that  is  the  source  of  the  funds).  The  fifth 
column  notes  the  basis  for  the  requirement 
The  total  amount  of  federal  money  awarded 
in  the  PPG  is  the  sum  of  the  contributed 
portions  dollars  in  the  third  column.  The 
minimum  recipient  PPG  cost  share  is  the  sum 
of  the  minimum  recipient  cost  shares  for 
each  of  the  contributed  portions  shown  in  the 
fourth  column. 


Funding  source 


Water-106  

Monpotnt  Source 

UlC 

UST 

RCRA 

Air-105  „... 


PPG 


PPG  total 


1,239,064 

924,333 

78,796 

216,667 

465,989 

2,290,230 


5,215,079 


Federal 
share 


1,087,996 

554,600 

59.097 

162,500 

349,492 

1,374,198 


3,587,882 


Recipient 
cost  share 


M  51, 069 

2  369,733 

19,699 

54,167 

116,497 

,3916,132 


1 ,627,297 


Basis  of  cost  share 


MOE. 
MOE  or  40%  match. 

25%  match. 

25%  match. 

25%  match. 
MOE  or  40%  match. 

PPG  guidance. 

1  The  Water  106  program  has  no  match  requirement.  However,  it  has  a  MOE  requrement  based  on  recurrent  expendrtures  in  the  FY  year  end- 
ing (M  June  30  1971  or  (2)  October  '  '977  ,<  the  State  !S  expending  'jods  awarded  in  any  fiscal  year  for  construction  grants  manaoemenl 
jnoer  section  205(g).  This  requirernent  obligates  a  State  to  spend  at  least  the  t>ase  year  amount  of  money  each  year  without  regard  to  the 
amount  of  the  teOeral  award.  EPA  will  continue  to  use  this  MOE  requirement  amount  to  calculate  reciaent  minimum  cost  share  when  the  Water 
■  06  program  is  pan  o(  a  PPG. 

2  The  Air  '  06  and  the  Nonpoint  Source  programs  ^ave  both  a  match  and  an  MOE  requirement.  The  greater  of  the  MOE  or  the  match  require- 
ments of  these  two  p'ograms  win  oe  used  to  calculate  the  minimurt  cost  share  requiren>ent  for  a  PPG,  when  the  programs  are  part  of  a  PPG 

Revenue  generated  bv  the  collection  of  Clean  Air  Act  Title  V  fees  can  only  be  used  for  the  Title  V  Operating  Permit  program  and  cannot  be 
used  to  meet  cost  share  requirements  tor  any  grants,  including  PPGs  as  weH  as  section  105  grants 


The  minimum  composite  cost  share 
for  the  PPG  in  this  example  is 


$1,627,297,  which  is  31.2%  of  the  PPG 
total  of  $5,215,079.  The  percentage  is 


based  on  the  ratio  between  the  total 
dollar  value  (Federal  and  non-Federal) 
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of  each  program,  activity,  etc.,  included 
in  the  PPG(s)  and  the  dollar  value  of  its 
respective  cost  sharing  requirement. 
EPA  uses  this  percentage  to  determine 
the  recipient's  share  of  each  dollar 
expended  for  the  PPG(s). 

If  a  recipient  chooses  to  split  federal 
categorical  funding  between  a  PPG  and 
a  categorical  grant,  the  minimum 
required  cost  share  for  the  PPG  will  be 
directly  related  to  the  portion  of  the 
categorical  grant  funds  moving  to  the 
PPG,  The  following  is  an  example  of 
how  this  would  apply  to  the  UST 
funding  cited  above.  If  half  of  the 
funding  was  maintained  in  a  categorical 
grant  ($81,250  went  to  both  the  PPG  and 
the  categorical  grant),  the  minimum  cost 
share  for  the  PPG  would  be  half  of 
$54,167  or  $27,083.50. 

If  the  cost  share  requirement  for  a 
categorical  grant  is  a  minimum 
percentage  of  the  total  grant  program 
(combined  federal  and  recipient 
contributions),  the  minimum  allowable 
recipient  contribution  can  be  calculated 
using  a  two  step  process.  Following  is 
an  example  of  how  this  would  apply  to 
the  RCR.^  funding  above:  (1)  Divide  the 
available  federal  funding  by  the 
maximum  federal  share  ($349,492 
divided  by  75%).  The  resuh  is  the 
minimum  total  program  amount  (federal 
and  State  shares  combined)  for  the  grant 
(S465.989).  (2)  Subtract  the  federal 
contribution  from  the  minimum  total 
program  amount  to  determine  the 
minimum  required  recipient 
contribution. 

($465,989  -  $349,492  =  $116,497, 
$116,497  represents  25%  of  the  total.) 

If  a  recipient  decides  to  withdraw  an 
environmental  program  wdth  an  MOE 
requirement  from  the  PPG  and  seek 
fimding  for  the  environmental  program 
under  a  categorical  grant,  the  MOE 
requirement  for  the  new  categorical 
grant  will  be  no  less  than  the  MOE 
requirement  in  the  fiscal  year 
immediatelv  preceding  the  entry  of  the 
environmental  program  into  the  PPG. 
EP.^  may  approve  an  adjustment  to  the 
MOE  requirement  for  the  new 
categorical  grant  if  EPA  determines  that 
there  are  exceptional  circumstances 
justifying  such  an  adjustment.  This 
requirement  is  a  condition  of  receiving 


Assistance  Agreements;  Delegation  #  1- 
101 — Performance  Partnership  Grants. 

Section  7.2  Grant  Budget  Information 

Applicants  may  merge  funding  for  all 
PPG  programs  and  activities  into  a 
single  budget  for  accoimting  and 
reporting  purposes.  This  budget  must 
display  a  breakdown  of  costs  by  object 
class  categories  on  Standard  Form  424B. 
For  applicants  proposing  multi-year 
PPG  program  commitments,  the 
applicant  need  only  reflect  object  class 
costs  for  FY  1997.  However,  the  budget 
information  must  accurately  reflect  the 
grant  agreement  and  be  able  to  be 
tracked  to  support  the  program 
outcomes  and  outputs  cited  in  that  grant 
agreement.  The  Regional  Administrator 
may  also  require  the  applicant  to  submit 
a  level  of  supplemental  budget  detail 
necessary  to  allow  for  adequate 
determination  of  the  allowability, 
allocability,  necessity,  and 
reasonableness  of  each  element  of 
program  costs.  Required  budget  detail 
should  not  exceed  levels  supplied  under 
previous  EPA  categorical  grant  awards. 

Section  7.3  Certifications 

States/Tribes  may  submit  one  set  of 
grant  certifications  (i.e.,  anti-lobbying. 
debarment/suspension,  SF424B — 
assurances  and  procurement)  with  the 
PPG  application  on  an  annual  basis — 
bundled  certifications. 

Section  7.4  Standard  Terms  and 
Conditions 

EPA  will  add  standard  terms  and 
conditions  to  the  PPG  agreement  as 
required  by  the  authorities  set  forth  in 
sections  2.1  and  2,2.  The  PPG  agreement 
must  cite  the  PPG  program 
commitments  as  terms  and  conditions  of 
the  agreement.  The  Region  may  add  any 
additional  State  or  Tribal  specific  terms 
and  conditions  deemed  appropriate  and 
necessary  on  a  case  by  case  basis. 

Section  7.5  Grants  Information  and 
Control  System  (GICS)  Data 

The  following  are  the  GICS  codes  for 
PPGs. 

— Program  Code:  BG 
— ^Description:  Performance  Partnership 

Grants 


a  PPG  and.  therefore,  must  be  included       -rStatutory  Authority  Code:  141 


UMI 


in  all  PPG  grant  agreements. 

Section  7.  Administrative  Information 

Section  7.1  Delegation  of  Authority 

The  Regional  Administrator  is  the 
designated  approval  and  award  official 
for  PPGs  with  approval  redelegation 
authority  to  the  Deputy  Regional 
.\dministrator  or  the  Division  Director 
level.  References:  Delegation  #1-14 — 


Text:  Appropriations  Act  of  1996  (PI^ 

104-134) 
— Regulatory  Code:  A4 
— CFDA  number:  To  be  assigned 

Section  8.     Post-Award  Requirements 

Section  8.1  Pre-Award  Costs 

Consistent  with  40  CFR  §  35.141  and 
subject  to  the  availability  of  funds,  EPA 
will  reimburse  applicants  for  allowable 


costs  incurred  from  the  beginning  of  the 
approved  budget  period. 

Section  8.2  Financial  Management  and 
Reporting 

PPG  recipients  will  continue  to  follow 
the  regulations  for  Standards  for 
Financial  Management  Systems 
contained  in  40  CFR  Part' 31.20.  Fiscal 
control  and  accounting  procedures  of 
the  recipient  applicant  must  be 
sufficient  to  permit  preparation  of 
Financial  Status  Reports  for  PPG 
awards. 

PPG  recipients  must  maintain 
accounting  and  financial  records  which 
adequately  identify  the  source  (i.e., 
Federal  funds  and  match)  and 
application  of  funds  provided  for  PPG 
activities.  These  records  should  contain 
relevant  information  such  as 
obligations,  unobligated  balances, 
outlays,  expenditures  and  program 
income. 

Recipients  will  track  PPG  funds  to  the 
total  effort  or  costs  incurred  for  the  PPG 
work.  EPA  vvili  reimburse  the  recipient 
for  the  federal  share  of  the  costs  from 
the  PPG  budgetary  program  element. 
PPG  costs  will  not  be  tracked  to  each  of 
the  original  individual  categorical 
source(s)  of  grant  funding. 

Section  8.3  Payment 

To  reduce  paperwork  and  facilitate 
payment,  EPA  will  encourage  PPG 
recipients  to  receive  electronic 
payments  via  the  Automated 
Clearinghouse  (ACH)  System.  Inability 
to  qualify  for  an  .\CH  method  of 
payment  will  not  preclude  an  otherwise 
eligible  recipient  from  receiving  a  PPG 
award. 

Section  8.4  Allowable  Costs 

OMB  Circular  A-87  (cost  principles) 
and  EPA  regulations  in  40  CFR  Part  31 
will  apply  to  PPGs  to  determine  the 
reasonableness,  allowability,  necessity 
and  allocability  of  costs. 

Section  8.5  Additions/Deletions  of 
Programs  From  Existing  PPGS. 

States/Tribes  may  elect  which 
categorical  program(s)  or  project  grants 
will  be  included  in  its  established  PPG 
award(s),  consistent  with  Section  3.2.  In 
general,  once  an  annual  PPG  is  awarded 
for  a  given  fiscal  year.  EPA  will 
authorize  no  programmatic  deletions 
until  the  beginning  of  the  next  award 
cycle.  Once  PPG  program  commitments 
are  approved  and  funds  have  been 
reprogrammed  by  EPA,  the  funds  lose 
their  categorical  identity  and  cannot  be 
pulled  out  by  an  applicant. 

Funds  for  grants  approved  in  the 
middle  of  the  fiscal  year  and 
appropriate  competitive  grants  may  be 
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added  to  the  PPG  subject  to  PO 
approval.  The  TO  and  recipient  will 
renegotiate  the  approved  environmental 

performance  agreement  goals  and  revise 
the  PPG  program  commitments  and 
budgets.  EPA  will  reprogram  the  funds 
to  be  added  to  a  PPG.  The  recipient 
must  submit  a  formal  amendment  lo  add 
funding  to  the  PPG,  EPA  will  process 
the  amendments  as  expeditiously  as 
possible,  while  maintaining  fiduciary 
responsibility,  to  accommodate  the 
recipient 

If  a  recipient  chooses  to  add  a 
categorical  grant  program  to  a  two-year 
PPG.  the  match  requirements  of  that 
program  will  then  be  calculated  as  part 
of  the  overall  PPG  composite  match  {see 
Section  6.5). 

If  the  recipient  drops  a  program  at  the 
end  of  a  cycle,  based  on  the  recipient's 
decision  to  redirect  its  efforts  and  with 
the  prior  approval  of  the  PPG  PO,  the 
PPG  recipient  shall  be  reimbursed  for 
allowable  costs  incurred  during  the  PPG 
project  period. 

If  a  recipient  withdraws  an 
environmental  program  with  an  MOE 
requirement  from  the  PPG  at  the  end  of 
the  award  cycle  and  seeks  funding  for 
the  program  under  a  categorical  grant, 
the  MOE  requirement  for  the  new 
categorical  grant  will  be  no  less  than  the 
MOE  requirement  in  the  fiscal  vear 
immediately  preceding  the  entry  of  the 
environmental  program  into  the  PPG. 
EPA  may  approve  an  adjustment  to  the 
MOE  requirement  for  the  new 
categorical  grant  if  EPA  determines  that 
there  are  e.xceptional  circumstances 
justifying  such  an  adjustment  (see 
Section  6.5).  This  requirement  is  a 
condition  of  receiving  a  PPG  and, 
therefore,  must  be  included  in  all  PPG 
grant  agreements. 

Section  8.6  Enforcement 

If  a  recipient  materially  fails  to 

comply  with  a  term  or  condition  in  the 
PPG  award,  EPA  may  impose  sanctions 
in  accordance  with  40  CFR  §  31,43, 
including  the  conversion  of  a  PPG  back 
to  individual  categorical  grants  during 
the  next  award  cycle. 

Section  8.7  Disputes 

The  dispute  process  set  forth  in  40 
CFR  §  31 .70  will  apply  to  PPGs. 
Disagreements  between  the  recipient    ■ 
and  EPA  regarding  PPG  applications, 
including  PPG  program  commitments, 
priorities  and- or  related  performance 
indicators,  or  PPGs  themselves, 
including  dLsallowances  or  enforcement 
actions,  are  to  be  resolved  at  the  lowest 
level  possible,  i.e..  the  proietn  officer. 

The  Regional  Administrator 
designates  the  Dispute  Decision 
Official — the  next  level  of  appeal  after 


the  project  officer.  Because  of  the  multi- 
media nature  of  the  PPG  program,  it  is 
suggested  that  the  Regional 
Administrator  select  a  multi-media 
Division  Director  in  Regions  where 
applicable,  or  the  Region's  Senior 
Resource  Official/ Assistant  Regional 
.administrator  as  the  Disputes  Decision 
Official  to  resolve  disputes  arising 
under  the  PPG  assistance  agreements. 

The  Regional  .administrator  will 
continue  to  be  the  final  level  of  appeal 
at  the  Regional  level.  The  Deputy 
Administrator  or  his/her  designee  will 
serve  as  the  Headquarters  Disputes 
Review  Official  to  resolve  disputes 
arising  under  PPG  assistance  agreements 
appealed  to  Headquarters. 

Attachment  1— Sample  Performance 
Measures 

be.ow  are  examples  of  performance 
measures  that  fall  into  three  categories: 

•  Program  performance  measures, 

•  Business  environmental  performance 
measures,  and 

•  Environmental  indicators. 
State/Tribal  Progfrun  Performance 

Measures  suggest  how  effectively  or  reliably 
a  State/Tribal  program  is  operating,  and  are 
the  ones  we  have  traditionally  relied  on  to 
judge  State  and  Tribal  programs.  While  these 
kinds  of  measures  vnll  still  be  required  for 
PPGs,  the  States'.  Tribes'  and  EPA's  goals  are 
to  reduce  these  to  a  minimum,  make  the  ones 
we  use  more  meaningful,  and  develop  useful 
measures  of  cross-program  activities  such  as 
multi-media  pollution  prevention,  ecosystem 
management,  etc.  Measures  could  include: 
—percentage  of  NPDES  permit  holders  in 

significant  non-compliance, 
— percentage  of  enforcement  actions  taken 

within  timely  and  appropriate  guidelines, 
— percentage  of  permits  up-to-date. 
— percentage  of  river,  lake  and  estuary  miles 

monitored, 
— percentage  of  falsification  rates  in  drinking 

water  data, 
— ^percentage  of  enforcement  actions  leading 

to  supplement  projects, 
— number  of  permits  avoided  by  helping 

companies  reduce  emissions  below  [)ermit 

thresholds, 
— number  of  multi-media  inspections  or 

permits, 
—percentage  of  State  or  Tribal  program 

personnel  trained  in  pollution  prevention, 

ecosystem  management,  or  enviromnental 

justice,  and 
— number  of  innovative  pilot  programs  (e.g., 

voluntary  programs). 

Business  Environmental  Performance 
Measures  assess  environmental  t>ehavior  in 
the  private  sector.  These  measures  can 
complement  or  substitute  for  environmental 
indicators  that  may  be  difficult  or  expensive 
to  measure.  Measures  could  include: 
— compliance  rates  for  particular  sectors, 
— percentage  reductions  in  water  generation 

rates  (per  unit  product), 
— percentage  reduction  in  total  emissions, 
— percentage  of  facilities  participating  in 

voluntary  p>ollution  prevention  programs 


and  meeting  their  publicly  stated  pollution 
prevention  goals, 

— number  of  significant  changes  at  any  entity 
(public  or  private)  that  have  been  made  as 
a  result  of  comphance  assistance  in  three 
categories:  (1)  notification,  (2)  regulatory 
requirements,  and  (3)  environmental 
improvements, 

—change  in  the  compliance  profile  of  a 
particular  sector,  regulated  population,  or 
community  that  is  the  focus  of  a 
compliance  assistance  initiative. 

— percent  of  entities  (public  or  private) 
within  a  particular  sector,  regulated 
population,  or  community  tlfflt  have 
received  compliance  assistance,  and 

— percent  of  facilities  that  participate  in 
voluntary  compliance  assistance  programs 
and  come  in  to  compliance  within  the 
requisite  correction  period. 
Environmental  Indicators  measure  changes 

in  air,  water  and  land  quality  parameters  and 

human  health.  Measures  could  include: 

— the  percentage  of  population  exposed  to 
substandard  air, 

—the  percentage  of  population  exposed  to 
substandard  water, 

— percentage  of  stream  miles  meotiog 
designated  uses, 

— ^percentage  reductions  in  air  pollution  such 
as  VOCs,  Sox,  etc.,  and 

— percentage  reductions  in  dangerous  blood- 
lead  levels  in  children. 

[FR  Doc.  96-21085  Filed  »-16-96;  8:45  am) 
BauNQ  coos  a860-S0-P 


[FRL-555A~3; 

Availabjiity  of  Department  of  Energy 
Petition  to  EPA  for  a  No-Migration 
Determination  for  the  Waste  Isolation 
Pilot  Plant  fWIPP)  Under  the  Resource 
Conservation  and  Recovery  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  the  availability  for 
public  comment  of  a  petition  for  a  no- 
migration  determination  submitted  to 
the  Agency  by  the  Department  of  Energy 
(DOE)  for  its  Waste  IsolaUon  Pilot  Plant 
(WIPP)  on  June  18,  1996.  The  VVTPP  is 
a  geological  repository  intended  for  the 
disposal  of  mixed  hazardous  and 
transuranic  wastes  generated  by  DOE  in 
the  production  and  decommissioning  of 
nuclear  weapons.  The  hazardous 
portion  of  the  waste  is  subject  to  the 
land  disposal  restrictions  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  codified  at  40  CFR  Part 
268.  DOE'S  no-migration  petition  is 
intended  to  show  that  the  WIPP  will 
comply  with  the  land  disposal 
restrictions  by  demonstrating  that 
hazardous  constituents  will  not  migrate 
out  of  the  WIPP  disposal  unit  for  as  long 
as  the  wastes  remain  hazardous  (a 
regulatory  period  of  up  to  10,000  years). 


42900 


Federal  Register  /  Vol.  61,  No.  161  /  Monday.  August  19,  1996  /  Notices 


ISS 


UMI 


DATES:  Public  comments  on  the  no- 
migration  petition  should  be  submitted 
on  or  beforp  October  18.  1996. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-96-VVl2.-\-FFFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305W1.  U.S.  Environmental 
Protec:tion  Agency  Headquarters  (EPA, 
HQ).  401  M  Street.  SW,  Washington.  DC 
20460  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to-  rcra- 

dock.et@eparaail.epa.gov.  Comments  in 
electronic  fonnat  should  also  be 
identified  by  the  docket  number  F-96- 
VVI2.A-FTFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCR.^  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305VV),  US  EPA.  401  M  Street,  SW, 
Washington.  DC.  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCR.\  Information  Center  (RIC), 
located  at  Crvstal  Ciateway  I,  First  Floor, 
1235  lefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  703-603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge,  .additional  copies  cost  $0.15/ 
page.  For  information  on  accessing 
paper  and 'or  electronic  copies  of  the 
document,  see  the  SUPPLEMENTARY 
INFORMATION  section. 

Copies  of  the  draft  petition  also  are 
available  to  the  public  at  RCRA  dockets 
that  EP.-\  has  opened  in  New  Mexico. 
These  dockets  are  in  the  same  locations 
as  the  currently  existing  dockets  for  the 
EPA  Office  of  Radiation  and  Indoor  Air 
(ORIA)  OKI  A  IS  responsible  for 
regulating  the  radioactive  portion  of  the 
WIPP  waste  through  40  CFR  Part  191. 
Petitions  are  located  at:  (1)  the  EPA's 
docket  in  the  Governmental 
Publications  Department  of  the 
Zimmerman  Library  of  the  University  of 
New  Mexico  located  in  Albuquerque, 
New  Mexico  (open  from  8:00  a.m.  to 
9:00  p.m.  on  Monday  through  Thursday, 
8:00  a.m.  to  5:00  p.m.  on  Friday,  9:00 
a.m.  to  5:00  p.m.  on  Saturday,  and  1:00 


p.m.  to  9:00  p.m.  on  Sunday);  (2)  the 
EPA's  docket  in  the  Fogelson  Library  of 
the  College  of  Santa  Fe  in  Santa  Fe,  New 
Mexico,  at  1600  St.  Michaels  Drive 
(open  from  8:00  a.m.  to  12;00  midnight 
on  Monday  through  Thursday,  8:00  a.m. 
to  5:00  p.m.  on  Friday,  9:00  a.m.  to  5:00 
p.m.  on  Saturday,  and  1:00  p.m.  to  9:00 
p.m.  on  Sunday);  and  (3)  the  EPA's 
docket  in  the  Municipal  Library  of 
Carlsbad,  New  Mexico,  at  101  South 
Haiegueno  (open  from  10:00  a.m.  to  9:00 
p.m.  on  Monday  through  Thursday, 
10:00  a.m.  to  6:00  p.m.  on  Friday  and 
Saturday,  and  1:00  p.m.  to  5:00  p.m.  on 
Sunday).  Up  to  100  pages  of  material 
from  the  docket  may  be  copied  at  no 
cost.  Additional  copies  are  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

For  information  on  specific  aspects  of 
the  petition,  and  issues  discussed  in  this 
notice,  contact  Reid  Rosnick  (703-308- 
8758),  or  Chris  Rhyne  (703-308-8658), 
Office  of  Solid  Waste  (5303W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of  40 
CFR  268.6,  EPA  made  a  conditional  no- 
migration  determination  for  the  WIPP 
on  November  14, 1990  (55FR47709). 
This  determination  allowed  DOE  to 
place  hazardous  waste  subject  to  the 
land  disposal  restrictions  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  in  the  WIPP  for  the  limited 
purposes  of  below-ground  testing  and 
experimentation  over  a  ten  year  period. 
In  1993,  DOE  canceled  the  proposed  test 
period,  after  a  determination  that  the 
tests  and  experiments  could  be  done 
faster  and  more  cheaply  above  groimd. 
As  a  result,  the  1990  determination  was 
made  moot,  and  DOE  was  informed  that 
a  new  petition  for  a  long-term 
demonstration  would  need  to  be 
submitted  and  approved  before  any 
waste  could  be  accepted  at  the  facility. 
A  preliminary  draft  petition  was  made 
available  to  the  public  in  August  of  1995 
(see  60  FR  40379  August  8,  1995)  as  the 
first  step  in  the  Agency's  decision 
process.  That  draft  petition  was  not 
complete,  in  that  all  of  the  required 
information  for  a  long-term 
demonstration  was  not  contained  in  the 
document,  and  in  that  it  covered  only 
the  disposal  phase  of  the  project  (the 
first  twenty-five  years  of  operation  of 
the  facility). 

EPA  has  provided  guidance  to  DOE 
on  the  requirements  for  submitting  a 


complete  petition  through  the  Agency's 
guidance  document  entitled  "No- 
Migration  Variance  to  the  Hazardous 
Waste  Land  Disposal  Prohibitions:  A 
Guidance  Manual  for  Petitioners,"  and 
by  encouraging  pre-submission 
discussions  with  DOE.  The  Agency  has 
also  provided  comments  on  DOE's 
submitted  draft  petition  to  provide  early 
guidance  to  DOE  (available  in  today's 
docket). 

The  petition  noticed  today  addresses 
the  short-term  and  the  long-term 
migration  potential  of  the  RCR,^ 
hazardous  constituents  from  the  WIPP 
repository.  The  EPA  encourages  the 
public  to  provide  comments  that  will 
inform  its  review  of  EXDE's  petition. 

It  should  be  noted  that  the  WIPP  is 
also  subject  to  a  RCRA  permit  for  both 
the  above  and  below  ground  storage, 
and  disposal  of  RCRA  hazardous  wastes 
at  the  site.  DOE  submitted  its 
application  for  a  RCRA  permit  to  the 
State  of  New  Mexico  in  June  of  1995.  In 
addition,  the  WIPP  must  demonstrate 
compliance  with  the  Agency's 
environmental  radiation  protection 
standards  (40  CFR  part  191).  The  RCRA 
no-migration  determination  will  be 
made  in  concert  with  the  determination 
of  compliance  with  the  radiation 
protection  standards.  Finally,  it  should 
be  noted  that  there  is  currently  a  bill  in 
the  United  States  Congress  that  would, 
among  other  things,  exempt  the  WIPP 
from  EPA's  land  disposal  restrictions, 
eliminating  the  need  for  a  no-migration 
determination.  Since  the  status  of 
Congressional  action  is  uncertain  at  this 
time,  EPA  intends  to  review  DOE's 
petition  consistent  with  current  law  and 
regulations.  If  Congress  eliminates  the 
RCRA  land  disposal  restrictions  at  the 
WIPP,  EPA  will  publish  a  notice  in  the 
Federal  Register  announcing  that  it  is 
ceasing  review  of  DOE's  petition. 

EP.\  will  review  DOE's  full  petition 
and  determine,  through  a  notice  and 
comment  process,  whether  to  issue  a  no- 
migration  determination,  or  deny  the 
no-migration  petition,  consistent  with 
the  procedures  laid  out  in  40  CFR 
260.20  and  268.6.  Interested  members  of 
the  public  now  have  an  opportunity  to 
comment  on  DOE's  petition.  After  EPA 
has  completed  a  preliminary  review,  it 
will  publish  a  proposed  decision  for 
public  comment  in  the  Federal  Register. 
EPA's  final  decision  will  also  be 
published  in  the  Federal  Register. 

Dated:  August  9, 1996. 
Elliott  P.  Laws, 

Assistant  Administrator  for  Solid  Waste  and 

Emergency  Response. 

|FR  Doc.  96-21082  Filed  8-16-96;  8:45  am] 
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[FRL  5553-«] 

Community-Based  Environmentat 
Protection  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology;  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  CEP  A). 

ACTION:  Notice  of  public  meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
EPA  gives  notice  of  a  two-day  meeting 
of  the  Community-Based  Environmental 
Protection  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  issues,  and  the 
Community-Based  Environmental 
Protection  Committee  was  formed  to 
identify  opportunities  for  harmonizing 
environmental  policy,  economic 
activity,  and  ecosystem  management. 

The  meeting  is  being  held  to  discuss 
recommendations  the  Committee  plans 
to  submit  to  EPA.  Scheduling 
constraints  preclude  oral  comments 
from  the  public  during  the  meeting. 
Written  comments  can  be  submitted  by 
mail,  and  will  be  transmitted  to 
Committee  members  for  consideration. 
DATES:  The  pubHc  meeting  will  be  held 
on  Tuesday,  September  10,  and 
Wednesday,  September  11,  1996,  at  the 
Mayflower  Park  Hotel.  405  Olive  Way, 
Seattle,  Washington.  On  Tuesday, 
September  10,  the  Committee  will  meet 
from  9:00  a.m.  to  5:00  p.m.,  and  on 
Wednesday,  September  11,  the 
Committee  v«ll  meet  from  8:30  a.m.  to 
4:00  p.m. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce  or  Deborah  Ross, 
Office  of  Cooperative  Environmental 
Management,  U.S.  EPA  (1601F),  401  M 
Street  SW  .  Washington.  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce  or  Deborah  Ross,  Designated 
Federal  Officials,  Direct  line  (202)  260- 
6889  or  (202)  260-9752,  Secretary's  line 
(202) 260-9744. 

Dated:  August  7. 1996 
Mark  Joyce  and  Deboraii  Ross, 
Designated  Federal  Officials. 
(PR  Doc.  96-21076  Filed  &-16-96:  8:45  am] 
BILUNQ  CODE  6660-6<M> 

[OPP-00447;  FRL-5392-2] 

Worker  Protection  Standard;  Notice  of 
Public  Meeting  * 

AGENCY:  Envu'onmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  meeting. 


SUMMARY:  EPA  is  holding  a  series  of 
public  meetings  to  solicit  information 
from  workers,  growers,  and  others 
regarding  regulations  designed  to 
protect  agricultural  workers  and 
pesticide  handlers.  The  first  meeting 
was  held  in  Winter  Haven,  Florida  on 
February  22, 1996.  The  meetings  are  a 
part  of  EPA's  commitment  to  monitor 
and  evaluate  the  impact  and 
performance  of  the  Worker  Protection 
regulations.  The  public  meetings  are 
designed  to  provide  an  opportunity  for 
those  directly  affected  by  the  regulations 
to  relay  their  experiences  after  the 
regulations'  first  full  year  of 
implementation.  By  reaching  out  to 
those  on  the  frontlines  and  for  whom 
these  regulations  are  intended  to 
provide  public  health  protection,  EPA 
will  better  understand  how  the  program 
is  working  and  where  meaningful 
improvements  should  be  made.  The 
meetings  are  open  to  the  public. 
DATES:  The  next  scheduled  meeting  will 
be  held  on  August  21, 1996.  Registration 
begins  at  5  p.m.,  and  the  public  meeting 
begins  at  7  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tipton  County  Fair  Grounds,  1200 
South  Main  St..  Tipton,  Indiana. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeanne  Heying  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Telephone  number:  (703)  305-7164,  Fax: 
(703)  308-2962,  e-mail: 
heying.jeanne@epamail.epa.gov.  To 
verify  the  schedule  for  the  meeting 
contact:  Don  Baumgartner,  (312)  886- 
7835, 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1992,  EPA  issued  final  regulations 
governing  the  protection  of  employees 
on  farms,  forests  and  nurseries,  and 
greenhouses  from  occupational 
exposures  to  agricultural  pesticides.  The 
WPS  covers  both  workers  in  areas 
treated  with  pesticides,  and  employees 
who  handle  (mix,  load,  apply,  etc.) 
pesticides.  More  specifically,  the 
provisions  of  the  Standard  are  intended 
to: 

Inform  employees  about  the  hazards  of 
pesticides: 

-By  requiring  provisions  for  basic 
safety  training,  posting  and  distribution 
of  information  about  the  pesticides. 
Eliminate  exposure  to  pesticides: 

-By  prohibiting  against  the 
application  of  pesticides  in  a  way  that 
would  cause  exposure  to  people. 

-By  requiring  time-limited  restrictions 
for  workers  to  return  to  areas  following 
the  application  of  pesticides. 


-By  requiring  provisions  for  workers 
and  handlers  to  wear  proper  protective 
clothing/equipment. 
Mitigate  exposures  that  occur. 

-By  requiring  arrangements  for  the 
supply  of  soap,  water,  and  towels  in  the 
case  of  pesticide  exposure. 

-By  requiring  provisions  for 
emergency  assistance. 

n.  Information  Sought  by  EPA 

EPA  believes  that  agricultural 
workers,  handlers,  and  growers  are  best 
able  to  provide  unique  insights  on  the 
effects  of  the  WPS  requirements.  Their 
input  will  be  supplemented  by  data 
generated  from  other  sources  during  the 
course  of  EPA's  longer-term  evaluation 
effort.  As  a  follow-up  to  the  public 
meetings,  EPA  will  develop  a  summary 
of  information  gained.  These  tools  will 
be  used  to  develop  strategies  for  . 
improving  the  administration  of  the 
WPS.  The  Agency  is  specifically 
interested  in  hearing  public  comment, 
or  receiving  written  comment,  on  the 
following  topics. 

1.  Assistance  from  regulatory  partners 
and  others  involved  with  the  WPS. 

2.  Usefulness  of  available  assistance. 

3.  Understanding  the  WPS 
requirements. 

4.  Success  in  implementing  the 
requirements. 

5.  Difficulties  in  implementing  the 
requirements. 

6.  Suggestions  to  impi'ove 
implementation. 

m.  Registration  to  Make  Comments 

Persons  who  wish  to  speak  at  the 
public  meeting  are  encouraged  to 
register  at  the  meeting  location.  The 
Agency  encourages  parties  to  submit 
data  to  substantiate  comments  whenever 
possible.  All  comments,  as  well  as 
information  gathered  at  the  public 
meetings  will  be  available  for  public 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday  (except  legal 
hoUdays)  at  the  Public  Response  and 
Program  Resource  Branch,  Field 
Operations  Division,  Room  1132, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  as  part  of  any 
comment  may  be  claimed  as 
confidential  by  marking  any  or  all  of 
that  information  as  Confidential 
Business  Information  (CBI).  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record. 

Information  not  marked  confidential 
may  be  disclosed  publicly  by  the 
Agency  without  prior  notice  to  the 
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submitter.  The  Agency  anticipates  that 
most  of  the  comments  will  not  be 
classified  as  CBI.  and  prefers  that  all 

information  submitted  be  publicly 
available  .\nv  records  or  transcripts  of 
the  open  meetings  will  be  considered 
public  information  and  cannot  be 
de<:lared  CBI. 

IV.  Structure  of  the  Meeting 

EF.'\  will  open  the  meeting  with  brief 
introductory  comments.  EPA  will  then 
mvite  those  parties  who  have  registered 
to  present  their  comments.  EPA 
anticipates  that  each  speaker  will  be 
permitted  5  minutes  to  make  comments. 
.\fter  each  speaker.  .Agency  and  state 
representatives  may  ask  the  presenter 
questions  of  clarification.  The  Agency 
reserves  the  right  to  adjust  the  time  for 
presenters  depending  on  the  number  of 
speaktiTS 

Members  of  the  public  are  encouraged 
to  submit  written  documentation  to  H'A 
at  the  meeting  to  ensure  that  their  entire 
position  goes  on  record  in  the  event  that 
time  does  not  permit  a  complete  oral 
presentation. 

.\ny  information  may  be  delivered  to 
leanne  Heving  at  the  address  stated 
earlier  in  this  Notice. 

List  of  Subjects 

Environmental  protection. 

Dated:  .AuKUSt  14.  1996. 
Cathleen  Kronopolis, 
Actiufi  Diivctor.  Field  Operations  Division. 
Office  ot  Pesticide  Programs. 

IFR  Doc.  96-21169  Filed  8-16-96;  8:45  am) 
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FRL-6556-2] 

Notice  of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauttiorlzation  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 


UMI 


SUMMARY:  In  accordance  with  Section 

122  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  .\mendrnents  and 
Reauthorization  .Act  of  1986 
C'CERClJi'),  42  U.S.C.  9622,  noUce  is 
hereby  given  that  a  proposed 
Prospective  Purcha.ser  .Agreement 
associated  with  the  Croydon  Superfund 
Site  in  Croydon  P.A.  was  executed  by 
the  purchaser  on  August  12,  1996  and 


is  subject  to  final  approval  bv  the 
Agency  and  United  States  Department 
of  Justice.  The  Purchaser  .Agreement 
would  resolve  certain  potential  EPA 
claims  under  Section  107  of  CERCLA. 
42  U.S.C.  9607,  against  Slogam 
Enterprises  Limited,  a  Pennsylvania 
limited  partnership  ("the  purchaser"). 
The  settlement  would  require  the 
purchaser  to  pay  a  principal  payment  of 
$20,000  to  the  Hazardous  Substances 
Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  III.  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

DATES:  Comments  must  be  submitted  on 
or  before  September  18, 1996. 
ADDRESSES:  The  proposed  agreement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  agreement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
"Croydon  Superfund  Site"  and  'EPA 
Docket  No.  III-96-80-DC*'  and  should 
be  forwarded  to  Suzanne  Canning  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Gray  Torres  (3RC21),  Associate 
Regional  Coimsel,  U.S.  Environmental 
Protection  Agency.  841  Chestnut 
Building,  Philadelphia,  PA  19107,  (215) 
566-2696. 

Dated:  August  12, 19^ 
Thomas  Mulany, 

Achng  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  III. 
[PR  Doc.  96-21081  Filed  8-lfr-96:  8:45  am) 

BlUJNaCOM  SM0-40-P 

[FRL-5557-5] 

Draft  Canada- United  States  Strategy 
for  the  Virtual  Elimination  of  Persistent 
Toxic  Substances  m  the  Great  L^kes 
Basm 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  the  availability  of  the 
Draft  Canada-United  States  Strategy  for 
the  Virtual  Elimination  of  Persistent 
Toxic  Substances  in  the  Great  Lakes 


Basin  (the  Strategy)  and  opportunity  to 
comment. 

SUMMARY:  The  Great  Lakes  Water 
Quality  Agreement  of  1978.  as  amended 
by  Protocol  signed  November  1987, 
between  the  United  States  and  Canada 
commits  the  two  countries  to  seek  to 
virtually  eliminate  the  discharge  of 
persistent  toxic  substances  to  the  Great 
Lakes  ecosystem.  Pursuant  to  this  goal, 
the  Strategy  establishes  a  framework  by 
which  the  United  States  Environmental 
Protection  Agency.  Environment 
Canada,  the  Great  Lakes  States  and 
stakeholders,  the  Tribes,  and  national 
stakeholders  whose  actions  affect  or 
impact  the  Great  Lakes  Basin,  can 
pursue  virtual  elimination  of  persistent 
toxic  substances,  particularly  those 
which  bioaccumulate,  from  the  Great 
Lakes.  These  actions  will  help  to  protect 
and  ensure  the  long-term  health  and 
integrity  of  the  Great  Lakes  ecosystem. 

Virtual  elimination  of  persistent  toxic 
substances  will  be  pursued  through  a 
variety  of  voluntary,  regulatory,  and 
incentive-based  actions  aimed  at 
reducing  specific  pollutants  over 
sf)ecific  timeframes.  The  primary 
approach  will  be  to  achieve  reductions 
through  pollution  prevention  or  other 
voluntary  means. 

The  geographic  scope  of  the  strategy 
will  be  focused  primarily  on  the  Great 
Lakes  Basin:  however,  a  larger 
geographic  scale  will  be  used  to  address 
atmospheric  deposition.  The  strategy 
will  serve  as  a  vehicle  to  pursue 
discussions  with  jurisdictions  having 
out-of-basin  sources  that  may  be 
adversely  impacting  Great  Lakes  water 
quahty. 

Extensive  efforts  have  been  made  to 
inform  stakeholders  and  the  public  of 
the  Strategy,  its  objectives,  and  the 
process  established  for  public 
involvement.  These  efforts  have 
included  holding  public  meetings, 
issuing  progress  reports,  and  making 
information  available  via  the  Internet.  A 
number  of  stakeholder  meetings  (9/93, 
9/94,  and  8/95)  were  held  in  connection 
with  the  Virtual  Elimination  Pilot 
Project  and  Strategy  development. 

During  the  development  of  the 
Strategy,  various  Great  Lakes 
stakeholders,  governmental 
organizations,  and  the  public  have  had 
an  opportunity  to  provide  preliminary 
comments.  This  notice  now  invites  a 
wider  spectrum  of  comments  from  the 
public,  governmental  organizations, 
stakeholders,  and  other  interested 
parties.  To  provide  thi«  additional 
opportunity  for  input,  all  interested 
commenters  will  have  30  days  to  submit 
comments  on  the  draft  Strategy. 
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DATES:  The  draft  Strategy  will  be  made 
available  to  the  public  beginning  August 
19.  1996.  Comments  must  be  submitted 
no  later  than  September  18,  1996. 
ADDRESSES:  Availability  of  Document 
and  Submission  of  Comments:  Copies  of 
the  document  may  be  obtained  by 
calling  the  Great  Lakes  National 
Program  Office  at  (312)  353-2117  or 
(312)  353-9299.  The  document  will  also 
be  available  at  the  U.S.  EPA  Region  5 
Library  at  the  address  and  phone 
number  listed  below,  or  through  the 
Great  Lakes  National  Program  Office 
home  page  at  http://vvrw^w.epa.gov/ 
glnpo/.  Comments  may  be  submitted  in 
writing  to  Elizabeth  LaPlante  of  the 
Great  Lakes  National  Program  Office 
(address  listed  below)  or  electronically 
to  the  following  Internet  address: 
siebers.deborah@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  on  the  Strategy 
may  be  obtained  by  contacting  Elizabeth 
LaPlante  at  the  following  address  and 
phone  number: 

EPA  Great  Lakes  National  Program 
Office,  77  West  Jackson  Boulevard,  G- 
9J,  Chicago,  Illinois,  60604;  Telephone 
(312)  353-2694:  FAX  (312)  353-2018. 

Copies  of  the  document  may  be 
obtained  by  contacting  the  following: 

EPA  Region  5  Library.  12th  Floor.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604;  Telephone  (312)  353- 
2022;  FAX  (312)  353-2001.  Library 
Hours:  7:30  a.m.-5  p.m. 

Dated:  August  13. 1996. 
David  A.  Ullrich, 
Acting  Regional  Administrator,  Region  5. 

Dated:  August  15, 1996. 
Robert  Perciasepe, 
Assistant  Administrator  for  Water. 
[FR  Doc  96-21 1 70  Filed  8-16-96;  8:45  am] 

BILUNG  CODE  656&-60-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:22  a.m.  on  Tuesday,  August  13, 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
Reports  of  the  Office  of  Inspector 
General,  and  (2)  matters  relating  to  the 
probable  failure  of  a  certain  insured 
depository  institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  conoured  in  by  Mr.  John 


F.  Downey,  acting  in  the  place  and  stead 
of  Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision). 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earUer  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(8),  (c)(9)(A)(ii). 
and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated;  August  13. 1996. 
Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 
[FR  Doc  96-21186  Filed  8-15-96;  2:08  pm] 

BILLING  CODE  S7i*_oi_m 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 
FEDERAL  REGISTER  NUMBER:  96-20980. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  22,  1996,  10:00  a.m.. 
Meeting  Open  to  the  Public 
THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA:  Final  Audit  Report  on  the 
Democratic  State  Central  Committee  of 
California — Federal. 

THE  FOLLOWING  fTEM  WAS  DELETED  FROM 
THE  AGENDA:  Advisory  Opinion  1996- 
25:  Stanley  M.  Brand  on  behalf  of 
Seafarers  Political  Activity  Donation 
("SPAD"). 

PERSON  TO  CONTACT  POR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  96-21146  Filed  8-15-96;  10:24  am] 

BILLING  CODE  671^-01-«ll 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  ^sted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  9,  1996. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Employee  Stock  Ownership  Plan  of 
Franklin  National  Bankshaivs,  Inc.,  Mt. 
Vernon,  Texas;  to  retain  12.5  percent  of 
the  voting  shares  of  Franklin  National 
Bankshares,  Inc.,  Mt.  Vernon,  Texas, 
and  thereby  indirectly  acquire  Franklin 
National  Bank,  Mt.  Vernon,  Texas. 

2.  Lee  Dietrich  Mueller,  Jr.,  La  Grange, 
Texas;  to  acquire  an  additional  1.29 
percent,  for  a  total  of  10.28  percent  of 
the  voting  shares  of  Premier  Bancshares, 
Inc.,  La  Grange.  Texas,  and  thereby 
indirectly  acquire  La  Grange  State  Bank, 
La  Grange,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  13,  1996. 
)eiuu£er  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-21011  Filed  8-16-96;  8:45  am] 

BILLING  CODE  6M(H)1-F 


Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Ccmpa'^  es 

I'he  companies  listed  in  mis  nonce 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJting  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  apphcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
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writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  US  C.  1842(c)1  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbankmg  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  use.  1843)  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  m  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  12, 
1996 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106; 

J .  Citizens  Financial  Group,  Inc., 
Providence.  Rhode  Island;  The  Governor 
and  Company  of  the  Bank  of  Ireland, 
Ehiblin.  Ireland;  The  Royal  Bank  of 
Scotland  Group  pic;  Edinburgh, 
Scotland;  and  The  Royal  Bank  of 
Scotland  pic.  Edinburgh.  Scotland;  to 
acquire  100  percent  of  the  voting  shares 
of  Farmers  &  Mechanics  Bank, 
Middletown,  Connecticut 

B.  Federal  Reserve  Bank  of  .Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Manetta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1  Destm  Bancshares.  Inc.,  Destin, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Destin  Bank,  Destin, 
Florida. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (fames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

2  Commerce  Bancshares.  Inc., 
Bloomington,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Geneva 
State  Bank.  Geneva,  Minnesota. 


Board  of  Govemon  of  the  Federal  Reserve 
System,  August  13, 1996. 
Jennifcr  }.  Johnsim  ~^ 

Deputy  Secretary  of  the  Board 
(FR  Doc.  96-21012  Filed  8-16-96;  8:45  am) 
BILUNQ  COOC  a21»«1-f 


FEDERAL  TRADE  COMMISSION 
[File  No  952-^231] 

Grey  Advertising,  Inc;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AQENCY:  Federal  Trade  Commission 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  New 
York  City-based  advertising  agency  from 
misrepresenting  the  fat,  saturated  fat, 
cholesterol,  or  calories  in  any  frozen 
yogurt,  frozen  sorbet,  and  most  ice 
cream  products.  The  consent  agreement 
settles  allegations  stemming  from  Grey's 
role  in  a  commercial  for  The  Dannon 
Company's  "Pure  Indulgence"  frozen 
yogurt.  The  Commission  had  alleged 
that  the  commerdeil  falsely  implied  that 
some  of  the  flavors  in  the  F*ure 
Indulgence  line  were  low  in  fat  and 
calories  and  were  lower  in  fat  than  ice 
cream. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1996. 
ADDRESSES:  Comments  should  be 
dirH(  !«u  ro:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pennsylvania 
Avenue,  N.W..  Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Kolish,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue,  NW,  S-4302,  Washington,  DC 
20850.  (202)  326-3042. 

Justin  Dingfelder,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue,  NW,  S-4302,  Washington.  DC 
20850.  (202)  326-3017. 

Rosemary  Rosso,  Federal  Trade 
Conunission,  6th  and  Pennsylvania 
Avenue,  NW,  S-4002,  Washington,  DC 
20850.  (202)  326-2174. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  StaL  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 


placed  on  the  pubic  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Grey 
Advertising,  Inc..  a  corporation 
("proposed  respondent"),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Grey  Advertising,  Inc.,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that; 

1 .  Proposed  respondent  Grey 
Advertisiiig,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  York  with  its  principal 
office  or  place  of  business  at  777  Third 
Avenue,  New  York,  New  York  10017. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law:  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  ^reement. 

4.  Tnis  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  wall  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
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an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  complaint  or  that  the  facts 
as  alleged  in  the  draft  complaint,  other 
than  the  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  vdthin  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed -to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
might  have  to  any  other  manner  of 
service  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  the  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  it  has  fully 
comphed  wdth  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  That  respondent  Grey 
Advertising,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  frozen  yogurt,  frozen 
sorbet  or  ice  cream  product  (excluding 
all  other  food  or  confection  products  in 
which  ice  cream  is  an  ingredient 
comprising  less  than  fifty  percent  of  the 
total  weight  of  the  involved  product)  in 


or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication, 
through  numerical  or  descriptive  terms 
or  any  other  means,  the  existence  or 
amoimt  of  fat,  saturated  fat,  cholesterol, 
or  calories  in  any  such  product.  If  any 
representation  covered  by  this  Part 
either  directly  or  by  implication 
conveys  any  nutrient  content  claim 
defined  (for  purposes  of  labehng)  by  any 
regulation  promulgated  by  the  Food  and 
Drug  Administration,  compliance  with 
this  Part  shall  be  governed  by  the 
qualifjdng  amount  for  such  defined 
claim  as  set  forth  in  that  regulation. 

n 

Nothing  in  this  Order  shall  prohibit 
respondent  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  frozen 
yogurt,  frozen  sorbet  or  ice  cream  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990. 

in 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  respondent  which  may 
affect  compliance  obligations  arising 
under  this  Order. 

IV 

It  is  further  ordered  that  respondent 
shall,  within  thirty  (30)  days  after 
service  of  this  Order,  distribute  a  copy 
of  this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements  or  other  materials 
covered  by  this  Order. 


It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

1.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

2.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 


qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers,  and 
complaints  or  inquiries  from 
goverrunental  organizations. 

VI 

This  Order  will  terminate  twenty 
years  from  the  date  of  its  issuance,  or 
twenty  years  from  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later;  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  then  twenty  years; 

B.  This  Order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadhne  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

vn 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Commission  may  require,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  comphed  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Grey  Advertising,  Inc.  ("Grey") 
concerning  advertising  claims  made  by 
Grey  for  Dannon  Pure  Indulgence  frozen 
yogurts.  In  a  related  matter,  the 
Commission  has  also  accepted;  subject 
to  final  approval,  and  separately  placed 
on  the  public  record,  an  agreement  to  a 
proposed  consent  order  from  Grey 
involving  Grey's  role  is  creating 
advertising  for  Hasbro,  Inc.'s 
Colorblaster  Design  Toy. 
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The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
iBOj  davs  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agrt'ement  and  the  comments  received 
and  will  decide  whether  it  should 
Withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

A(  i;ording  to  the  complaint, 
advertising  created  by  Grey  for  Dannon 
Pure  Indulgence  frozen  yogurt  falsely 
represented  that  the  frozen  yogurt  was 
low  in  fat,  low  in  calories,  and  lower  in 
fat  than  ice  cream  when  certain  flavors 
of  the  yogurt  were  not.  The  complaint 
further  alleges  that  Grey  knew  or  should 
have  known  that  these  claims  were  false 
and  misleading.  A  separate  consent 
order  with  The  Dannon  Company,  Inc. 
resolving  allegations  about  the  same 
advertisement  was  issued  by  the 
Commission  on  March  18, 1996.  Docket 
No.  C-3643. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  Grey 
from  engaging  in  similar  acts  and 
practices  in  tiie  hiture. 

Part  1  of  the  proposed  order  prohibits 
Grey  from  m.isre presenting  the  existence 
or  amount  of  fat,  saturated  fat. 
cholesterol  or  calories  in  any  frozen 
yogurt,  frozen  sorbet  or  ice  cream 
product  (excluding  all  other  food  or 
confection  products  in  which  ice  cream 
is  an  ingredient  comprising  less  than 
fifty  percent  of  the  total  weight  of  the 
involved  product).  Part  I  also  requires 
that  any  representation  covered  by  that 
Part  that  conveys  a  nutrient  content 
claim  defined  for  labeling  by  any 
regulation  of  the  Food  and  Drug 
Administration  ("FDA")  must  comply 
with  the  qualifying  amount  set  forth  in 
that  regulation. 

Part  11  of  the  proposed  order  provides 
that  representations  that  would  be 
specifically  permitted  in  food  labeling, 
under  regulations  issued  by  the  FDA 
pursuant  to  the  Nutrition  LabeUng  and 
Education  Act  of  1990,  are  not 
prohibited  by  the  order. 

The  proposed  order  also  requires  Grey 
to  maintain  materials  relied  upon  to 
substantiate  the  claims  covered  by  the 
order,  to  distribute  copies  of  the  order 
to  its  operating  divisions  and  certain 
company  officials,  to  notify  the 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliance 
with  the  order,  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order  The  order  also  contains  a 
provision  stating  that  it  will  terminate 
after  twenty  (20)  years  absent  the  filing 
in  federal  court,  by  either  the  United 


States  or  the  FTC,  of  a  complaint  against 
Grey  alleging  a  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 
Banjamin  I.  Berman, 
Acting  Secretary. 
(PR  Doc.  96-21029  Filed  8-16-96;  8:45  am] 
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File  No.  952-^231] 

Grey  Advertising,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
un^r  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  New 
York  City-based  advertising  agency  from 
using  deceptive  demonstrations  or 
otherwise  misrepresenting  the 
performance  of  a  toy.  The  consent 
agreement  settles  allegations  stemming 
from  Grey's  role  in  a  commercial  for 
Hasbro,  Inc.'s  "Colorblaster"  paint 
sprayer  toy.  The  Commission  had 
alleged  that  the  commercial  represented 
that  children  can  operate  the  toy  with 
very  little  effort  when,  in  fact,  Hasbro 
used  a  motorized  air  compressor  during 
filming  to  provide  the  pressure 
necessary  to  op>erate  the  toy  with  ease 
and  to  achieve  the  results  shown  in  the 
commercial. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Elaine  Kolish.  Federal  Trade 
Commission.  6th  and  Permsylvania 
Avenue,  NW,  S-4302,  Washington,  DC 
20850.  (202)  326-3042. 

Justin  Dingfelder,  Federal  Trade 
Commission,  6th  and  Permsylvania 
Avenue,  NW,  S-4302,  Washington,  DC 
20850.  (202)  326-3017. 

Rosemary  Rosso,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue,  NW,  S-4002,  Washington,  DC 
20850.  (202)  326-2174. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 


Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  bv  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9{b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

.Agreement  Containing  Consent  Order  to 
C^ase  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Grey 
Advertising,  Inc.,  a  corporation 
("proposed  respondent"),  and  it  now 
appears  that  proposed  respondent  is 
wiUing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Grey  Advertising,  Inc.,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that; 

1.  Proposed  respondent  Grey 
Advertising,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  York  with  its  principal 
office  or  place  of  business  at  777  Third 
Avenue,  New  York,  New  York  10017. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
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complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  complaint  or  that  the  facts 
as  alleged  in  the  draft  complaint,  other 
than  the  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  IS  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
mi^t  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  the  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  Ordered  That  respondent  Grey 
Advertising,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 


distribution  of  any  toy  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  In  connection  with  any 
advertisement  depicting  a 
demonstration,  experiment  or  test, 
making  any  representation,  directly  or 
by  implication,  that  the  demonstration, 
experiment,  or  test  depicted  in  the 
advertisement  proves,  demonstrates,  or 
confirms  any  material  quality,  featiu«, 
or  merit  of  any  toy  when  such 
demonstration,  experiment,  or  test  does 
not  prove,  demonstrate,  or  confirm  the 
representation  for  any  reason,  including 
but  not  limited  to: 

1.  the  undisclosed  use  or  substitution 
of  a  material  mock-up  or  prop; 

2.  the  undisclosed  material  alteration 
in  a  material  characteristic  of  the 
advertised  toy  or  any  other  material 
prop  or  device  depicted  in  the 
advertisement;  or 

3.  the  undisclosed  use  of  a  visual 
perspective  or  camera,  film,  audio,  or 
video  technique; 

that,  in  the  context  of  the  advertisement 
as  a  whole,  materially  misrepresents  a 
material  characteristic  of  the  advertised 
toy  or  any  other  material  aspect  of  the 
demonstration  or  depiction. 

Provided,  however,  That 
notwithstanding  the  foregoing,  nothing 
in  this  order  shall  be  deemed  to 
otherwise  preclude  the  use  of  fantasy 
segments  or  prototypes  which  use 
otherwise  is  not  deceptive. 

Provided  further,  however,  That  it 
shall  be  a  defense  hereunder  that 
respondent  neither  knew  nor  had  reason 
to  know  that  the  demonstration, 
experiment  or  test  did  not  prove, 
demonstrate  or  confirm  the 
representation. 

B.  Misrepresenting,  in  any  manner, 
directly  or  by  implication,  any 
performance  characteristics  of  any 
Colorblaster  Design  Toy  or  any  other 
toy. 

n 

/( is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  respondent  which  may 
affect  compliance  obligations  arising 
under  this  Order. 

m 

It  is  further  ordered  that  respondent 
shall,  within  thirty  (30)  days  after 
service  of  this  Order,  distribute  a  copy 
of  this  Order  to  each  of  its  operating 


divisions  and  to  each  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements  or  other  materials 
covered  by  this  Order. 

IV 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

1.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 

2.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers,  and 
complaints  or  inquiries  from 
governmental  organizations;  and 

3.  Any  and  all  affidavits  or  certificates 
submitted  by  an  employee,  agent,  or 
representative  of  respondent  to  a 
television  network  or  to  any  other 
individual  or  entity,  other  than  counsel 
for  respondent,  which  affidavit  or 
certification  affirms  the  accuracy  or 
integrity  of  a  demonstration  or 
demonstration  techniques  contained  in 
a  toy  advertisement. 


This  Order  will  terminate  twenty 
years  fitjm  the  date  of  its  issuance,  or 
twenty  years  from  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later;  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order's  apphcation  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
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ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

VI 

It  is  further  ordered  \hat  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Commission  may  require  file  with 
the  Commission  a  report,  m  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
Grey  Advertising,  Inc.  ;'  Grev")  in 
t  onnection  with  its  advertising  of  the 
Colorbiaster  Design  Toy  (the 
■Coiorbiaster"),  manufactured  by 
Hasbro,  Inc,  In  a  related  matter,  the 
Commission  has  also  accepted,  subject 
to  final  approval,  and  separately  placed 
on  the  public  record,  an  agreement  to  a 
proposed  consent  order  from  Grey 
involving  claims  made  in  advertising 
created  by  Grey  for  Dannon  Pure 
Indulgence  frozen  yogurts 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

.According  to  the  complaint,  the 
Colorbiaster  is  a  spray  painting  toy 
consisting  of  a  plastic  drawing  tray  with 
an  oblong  plastic  air  tank  underneath. 
.\n  attached  handle  is  used  to  pump  up 
pressure  inside  the  air  tank.  Special 
color  pens  are  in.serted  into  a  ^prayer 
connected  to  a  hose  attached  to  the  air 
tank  The  enclosed  instructions  state: 
"Fully  e.xtend  handle  and  pump  it 
quickly  50  strokes  *    *    *  The  more  you 
pump,  the  more  you  spray." 

The  complaint'alleges  tnat  television 
advertisements  for  the  Colorbiaster 
represented  that  the  demonstrations  of 
the  toy  were  unaltered  and  the  results 
shown  accurately  represent  the 
performance  of  actual,  unaltered  toys 
under  the  depicted  conditions.  This 
representation  is  alleged  to  be  false  and 
'uisieading.  According  to  the  complaint, 
the  Colorbiaster  depicted  in  the 
advertisements  was  not  manually 
pumped  to  provide  the  air  pressure 
necessary  to  operate  the  paint  sprayer. 
Instead,  a  motorized  air  compressor  was 
attached  to  the  toy  to  provide  tlie  air 
pressure  necessary  to  operate  the  paint 


sprayer,  making  it  appear  that  children 
can  operate  the  toy  and  complete  multi- 
part stencils  with  a  small  amount  of 
pumping  and  little  effort. 

The  complaint  also  alleges  that  the 
advertisements  for  the  Colorbiaster 
misrepresented  that  children  can 
operate  the  toy  and  complete  multi-jwrt 
stencils  with  a  small  amoimt  of 
pumping  and  Utile  effort. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  Grey 
from  engaging  in  similar  acts  and 
practices  in  the  future. 

Part  I.A.  of  the  proposed  order 
prohibits  Grey  from  misrepresenting 
that  a  demonstration,  experiment,  or  test 
depicted  in  an  advertisement  proves, 
demonstrates,  or  confirms  any  material 
quality,  featuire,  or  merit  of  any  toy 
when  it  does  not  do  so.  Part  I.A. 
enumerates  examples  of  such 
misrepresentations,  including: 

1.  The  imdisclosed  use  or  substitution 
of  a  material  mock-up  or  prop; 

2.  the  undisclosed  material  alteration 
in  a  material  characteristic  of  the 
advertised  toy  or  any  other  material 
prop  or  device  depicted  in  the 
advertisement;  or 

3.  the  undisclosed  use  of  a  visual 
perspective  or  camera,  film,  audio,  or 
video  technique; 

that,  in  the  context  of  the  advertisement 
as  a  whole,  materially  misrepresents  a 
material  characteristic  of  the  advertised 
toy  or  any  other  material  aspect  of  the 
demonstration  or  depiction. 

Part  I.A.  does  not  preclude  the  use  of 
fantasy  segments  or  prototypes  which 
use  is  otherwise  not  deceptive.  Part  LA. 
provides  Grey  with  a  defense  liability  if 
it  neither  knew  nor  had  reason  to  know 
that  a  demonstration,  exprniment  or  test 
did  not  prove,  demonstrate  or  confirm  a 
representation. 

Part  LB  prohibits  Grey  from 
misrepresenting  any  performance 
characteristic  of  the  Colorbiaster  Design 
Toy  or  any  other  toy. 

The  proposed  order  also  requires  Grey 
to  maintain  certain  materials  relating  to 
advertisements  covered  by  the  order,  to 
distribute  copies  of  the  order  to  its 
operating  divisions  and  certain 
company  officials,  to  notify  the 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliance 
with  the  order,  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order.  The  order  also  contains  a 
provision  stating  that  it  will  terminate 
after  twenty  (20)  years  absent  the  filing 
in  federal  court,  by  either  the  United 
States  or  the  FTC,  of  a  complaint  against 
Grey  alleging  a  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 


proposed  order,  and  it  is  not  intended 

to  con-stitute  an  official  interpretation  of 

the  agreement  and  proposed  order,  or  to 

modify  any  of  their  tenns. 

Benjamin  I.  Berman, 

Acting  Secretary. 

(PR  Doc.  96-21030  Filed  a-l&-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Release  of  Draft  Findings  of  the 
Femald  Dosimetry  Reconstruction 
Project:  Meeting 

The  National  Center  for 
Environmental  Health  fNCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Release  of  Draft  Findings  of  the 
Femald  Dosimetry'  Reconstruction  Project 

Times  and  Date: 
4:30  p.m.— 5:30  p.m..  August  22.  1996. 
7;30  p.m.— 8:30  p.m..  August  22.  1996. 

Place:  The  Plantation,  9660  Dry  Fork  Road, 
Harrison,  Ohio  45020.  telephone  513/367- 
5610. 

Status:  Open  to  the  public  for  observation, 
limited  only  by  the  space  available.  The 
meeting  room  accommodates  approximately 
300  people 

Matters  to  be  Discussed 

The  Centers  for  Di.sease  Control  and 
Prevention  (CDC).  National  Center  for 
Environmental  Health  (NCEH),  and  its 
contractor,  the  Radiological 
Assessments  Corporation,  will  release 
the  draft  findings  of  the  Femald 
Dosimetry  Reconstruction  Project.  The 
draft  final  report  provides  dose  and  risk 
estimates  for  radiation  releases  in  the 
area  surrounding  the  Department  of 
Energy's  Femald  uranium  production 
facility  (formerly  the  Feed  Materials 
Production  Center  IFMPCj)  during 
operations  from  1951-1988.  This 
meeting  will  be  held  in  two  sessions  as 
indicated. 

Agenda  items  may  change  as 

priorities  dictate. 

Contact  Person  for  More  Information 

Steven  A.  Adams.  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  CDC, 
4770  Buford  Highway,  NE,  Mailstop  F- 
3.5,  Atlanta,  Georgia  30341-3724, 
telephone  770/448-7040.  FAX  770/488- 
7044. 


Dated:  August  13,  1996. 
Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Dor  96-21035  Filed  8-16-96;  8:45  ami 
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Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Femald  Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Healtli  Service  Activities  and 
Research  at  DOE  Sites:  Femald  Health  Effects 
Subcommittee. 

Times  and  Dates: 

9  a.m.-4:45  p.m.,  September  4, 1996. 

9  a.m.-5  p.m..  September  5, 1996. 

P/oce;  Sheraton  Springdale  Hotel,  11911 
Sheraton  Lane,  Springdale,  Ohio  45246, 
telephone  513/671-6600.  FAX  513/671- 
0507. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50.  people. 

Background 

Under  a  Memorandum  of 
Understanding  (MOU)  signed  in 
December  1990  with  DOE.  the 
Department  of  Health  and  Human 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility 
to  CDC. 

hi  addition,  an  MOU  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superftind").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public:  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
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and  disease  registries,  health  education. 
substanLe-specific  apphed  research, 
emei^ncy  response,  and  preparation  of 
toxicologica!  profiles. 

Puqjose 

Thitf  subcommittee  is  charged  with 
providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the 
Administrator,  ATSDR,  regarding 
community,  American  hidian  Tribes, 
and  labor  concerns  pertaining  to  CDC's 
and  ATSDR's  public  health  activities 
and  research  at  respective  DOE  sites. 
The  purpose  of  this  meeting  is  to 
provide  a  forum  for  community,  and 
labor  interaction  and  serve  as  a  vehicle 
for  community  concern  to  be  expressed 
as  advice  and  recommendations  to  CDC 
and  ATSDR. 

.Matters  To  Be  Discussed 

Agenda  items  include:  presentations 
from  the  National  Center  for 
Environmental  Health  (NCEH)  on 
current  activities;  and  from  the  National 
histitute  for  Occupational  Safety  and 
Health  and  ATSDR  on  the  progress  of 
current  studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information 

Steven  A.  Adams,  or  Nadine 
Dickerson,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  (F-35),  Atlanta,  Georgia 
30341-3724,  telephone  770/488-7040, 
FAX  770/488-7044. 

Dated:  August  13, 1996. 
Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  96-21036  Filed  8-16-96;  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No,  960-0267] 

Compliance  Policy  Guides;  Revocation 

and  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  three  compliance  policy 
guides  (CPG's)  because  they  are 
outdated  and  have  been  superseded  by 
the  more  comprehensive  seafood 
nomenclature  guidance  contained  in 
FDA's  "Seafood  List."  To  reflect  its 
reliance  on  the  "Seafood  List,"  FDA  also 
is  announcing  the  availability  of  a  new 


CPG.  These  actions  are  being  taken  to 
ensure  that  FDA's  CPG's  accurately 
reflect  current  agency  views  on 
compliance  policy. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  CPG  Sec.  540.750 
"Common  or  Usual  Names  for  Seafood 
In  Interstate  Commerce"  (CPG  7108.26) 
to  the  Director,  Division  of  Enforcement 
PoUcy  (HFC-230),  Office  of 
Enforcement,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  a  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  CPG 
7108.26  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  beading  of  this 
docimient.  A  copy  of  CPG  Sec.  540.100 
"Capelin;  Prohibited  From  Being 
Labeled  as  Smelt"  (CPG  7108.22),  CPG 
Sec.  540.300  "Crabmeat— Produd 
Name"  (CPG  7108.04),  and  CPG  Sec. 
540.350  "Common  or  Usual  Names  for 
Crustaceans"  (CPG  7108.23)  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORM^fTTON  CONTACT: 
Spring  C.  Randolph,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
416),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
revoking  three  of  its  CPG's  that  address 
the  labeling  of  seafood  because  they 
have  been  superseded  by  more 
comprehensive  guidance  provided  by 
the  "Seafood  List."  The  following  three 
comphance  pohcy  guides  are  being 
revoked;  (1)  CPG  Sec.  540.100  "Capelin; 
Prohibited  From  Being  Labeled  as 
Smeh"  (CPG  7108.22);  (2)  CPG  Sec. 
540.300  "Crabmeat— Product  Name" 
(CPG  7108.04);  and  (3)  CPG  Sec.  540.350 
"Common  or  Usual  Names  for 
Crustaceans"  (CPG  7108.23).  The  above 
CPG's  are  superseded  by  FDA's 
"Seafood  List."  The  "Seafood  List" 
includes  more  accurate  and 
comprehensive  guidance  than  that 
contained  in  these  CPG's. 

Developed  in  recognition  of  the  need 
for  a  single  source  of  recommended 
market  names  for  an  expanding  variety 
of  seafood,  the  "Seafood  List"  is  a 
revision  of  the  "FDA  Guide  to 
Acceptable  Market  Names  for  Food  Fish 
Sold  in  Interstate  Commerce" 
(sometimes  referred  to  as  the  "Fish 
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List").  FDA  developed  the  "Fish  List" 
lointly  with  the  National  Marine 
Fisheries  Service,  U.S.  Department  of 
Commerce,  to  provide  a  source  of  names 
that  would  facilitate  uniform  species 
identification  and  labeling  within  the 
industrv'  and  would  reduce  confusion 
among  consumers.  The  "Seafood  List" 
revises  and  expands  the  list  of  names  to 
include  invertebrate  seafood  species 
(moUusks  and  crustaceans).  FDA 
announced  the  availability  of.  and 
solicited  comments  on,  the  "Seafood 
List"  in  the  Federal  Register  of 
September  14,  1994  (59  FR  47144).  The 
"Seafood  List"  represents  an  extensive, 
although  not  complete,  listing  of 
seafood  commonly  sold  in  the  United 
States. 

FDA  also  is  announcing  the 
availability  of  CPG  Sec.  540.750 
"Common  or  Usual  Names  for  Seafood 
in  Interstate  Commerce,"  which 
announces  FDA's  intent  to  use  the 
"Seafood  List"  as  guidance  for  the 
selei^tion  of  suitable  common  or  usual 
names  of  a  wide  range  of  seafood 
products.  FDA  considers  the  "Seafood 
List"  to  represent  the  type  of  statement 
of  agency  policy  that  normally  appears 
in  the  Compliance  Policy  Guides 
Manual, 

Therefore.  CPG's  Sec.  540.100,  Sec. 
540.300,  and  Sec.  540,350  are  obsolete 
cjid  are  hereby  revoked.  In  their  place, 
FDA  is  issuing  CPG  Sec.  540.750  to 
reflect  how  the  agency  intends  to  use 
the  "Seafood  List." 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  CPG  Sec. 
540.750  or  any  of  its  CPG's  to  the 
Dockets  Management  Branch  (address 
above).  Comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  The  agency  accepts 
comments  but  is  not  compelled  to 
respond  to  each  comment.  All 
comments  will  be  included  in  the 
docket  and  will  be  available  for  public 
review. 

Although  CPG  Sec.  540.750  does  not 
create  or  confer  any  rights  for,  or  on,  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public,  it  does  represent  the 
agency's  current  thinking  on  the  most 
appropnate  common  or  usual  names  for 
seafood  FD.^  is  making  it  available  to 
ensure  that  both  the  public  and  agency 
employees  are  fullv  aware  of  that 
thinking. 

Dated;  August  12,  1996, 

Ronald  G.  Chesemore, 

Associate  Commissioner  for  Regulatory 
Affairs. 

IFR  Drx;.  96-21048  Filed  8-16-96;  8:45  am] 
aiLUNO  cooe  4iso-oi-f 


Health  Resources  and  Services 

Administration 

Program  Announcement  and  Review 
Criteria  for  a  Coop>erative  Agreement 
To  Support  Innovative  Projects 
Relating  to  Public  Health  Education 
and  Services 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  a 
Cooperative  Agreement  for  fiscal  year 
1996  with  a  professional  as.sociation 
located  in  the  Washington,  D.C.  area 
with  an  established  relationship  with 
the  accredited  schools  of  public  health. 
Such  an  association  should  be 
recognized  as  a  National  representative 
of  schools  of  public  health;  have 
proprietary  information  concerning 
student  enrollment,  graduates,  faculty 
and  curricula  in  schools  of  pubhc 
health;  and  have  access  to  the 
leadership  in  schools  of  public  health. 
The  purpose  of  the  Cooperative 
Agreement  is  to  support  a  program  of 
innovative  projects  which  would 
demonstrate  the  sharing  of  expertise 
between  public  health  faculty  and 
public  health  practitioners  in  States  and 
communities,  to  both  improve  public 
health  and  health  care  services  at  the 
State  and  community  level  and  provide 
meaningful  feedback  to  schools  of 
public  health  concerning  the  efficacy  of 
their  curricula  in  educating  and  training 
the  public  health  workforce.  This 
Cooperative  Agreement  is  solicited 
imder  the  authority  of  Title  III,  section 
301,  of  the  Public  Health  Service  Act,  as 
amended.  Section  301  authorizes  the 
award  of  grants,  contracts,  and 
cooperative  agreements  to  public  and 
non-profit  mitities  for  several  purposes. 
including  the  demonstration  of 
innovative  models. 

Up  to  $750,000  may  be  available  to 
fund  one  Cooperative  Agreement  in 
fiscal  year  1996  and  up  to  Si  .000.000  for 
each  of  the  succeeding  four  years  The 
Cooperative  Agreement  will  be  awarded 
for  a  project  period  of  up  to  five  years, 
funded  each  fiscal  year  depending  on 
performance  and  the  availability  of 
appropriate  funds, 

Backgroiud 

As  part  of  its  overall  mission,  HRSA 
is  responsible  for  providing  national 
leadership  to  assure  that  high  quality 
health  care  and  services  are  provided  to 
the  most  vulnerable  populations  in  the 
Nation  and  to  improve  the  basic  and 
continuing  education  of  public  health 
professionals  to  assess,  develop  and 
assure  that  a  high  level  of  health  care 
services  are  available  to  these 
populations.  In  carrying  out  this 


responsibility  for  the  education  of 
public  health  professionals.  HRSA 
works  collaboratively  with  educational 
institutions — especially  schools  of 
public  health — and  with  professional 
organizations  to  develop  and  implement 
improved  basic  and  continuing 
education  curricula  to  assure  competent 
public  health  practice  and  leadership  in 
the  United  States. 

At  the  present  time  there  are  27 
accredited  schools  of  public  health  in 
the  United  States.  These  schools 
represent  the  primary  educational 
system  that  trains  personnel  needed  to 
operate  the  Nation's  local.  State  and 
Federal  public  health  agencies.  They 
address  issues  of  disease  prevention  and 
health  promotion,  emphasize  teaching 
and  research  focused  on  epidemiology; 
biostatistics;  occupational  and 
environmental  health:  health  services 
administration,  including  health  policy 
development,  health  services  delivery, 
etc.;  and  the  behavioral  sciences, 
including  health  education,  nutrition, 
maternal  and  child  health,  health 
promotion,  etc. 

It  has  been  recognized  that  the  quality 
of  public  health  personnel  plays  a 
critical  role  in  the  promotion  of  health, 
prevention  and  control  of  disease,  and 
the  management  of  health  resources. 
The  schools  of  public  health's  principal 
purpose  is  to  promote  and  improve  the 
education  and  training  of  professional 
public  health  personnel. 

An  area  of  major  concern  to  HRSA  is 
the  lack  of  individuals  trained  and 
prepared  to  manage  and/or  provide 
services  in  community  settings.  It  is 
these  settings  where  a  majority  of  HRSA 
funding  and  attention  is  directed, 
because  it  is  at  the  community-level  that 
our  most  vulnerable  populations  need 
care.  The  disconnect  between  public 
health  training  and  community  settings 
where  these  individuals  are  needed 
continues  to  be  a  significant  problem  in 
public  health  and  for  the  efficient 
delivery  of  HRSA-sponsored  care  and 
services. 

A  second  major  concern  is  the 
proliferation  of  managed  care  programs 
and  their  impact  on  HRSA-sponsored 
organizations.  There  is  a  clear  gap 
between  the  thrust  of  managed  care 
(both  its  services  orientation  and 
funding  policies)  and  the  traditional 
provision  of  care  and  services  by  HRSA 
grantees.  This  gap  is  exacerbated  by  the 
lack  of  trained  individuals  who 
understand  managed  care  and  are 
capable  of  using  this  understanding  in 
the  HRSA  grantee  community. 

HRSA  also  is  concerned  over  the  low 
number  of  faculty,  students  and 
practitioners  from  minority  backgrounds 
in  academic  and  practice  settings.  The 


Schools  of  Public  Health  can  play  a 
crucial  role  in  alleviating  these 
shortcomings,  especially  in  training 
minority  and  disadvantaged  public 
health  workers  HRSA  is  proposing  to 
develop  a  range  of  activities  utilizing 
the  strengths  of  the  schools  of  public 
health  to  alleviate  the  identified  as  well 

as  emerging  concerns.  This 
cooperative  agreement  could  serve  as  an 
incentive  to  the  academic  public  health 
community  to  become  more  involved  in 
public  health  practice  issues  and 
increase  the  number  of  minority 
professionals  working  in  public  health 
settings,  and  introduce  cultural 
diversity  training  into  the  ciuriculum  in 
schools  of  public  health. 

Purpose  • 

There  are  three  purposes  for  this 
cooperative  agreement:  (1)  To  provide 
assistance  in  curricula  development  and 
related  initiatives  that  wall  help  deal 
with  the  need  for  better  educated  and 
culturally  sensitive  entry-level  and  mid- 
level  pubUc  health  practitioners  in 
public  health  practice  settings;  (2)  to 
strengthen  and  institutionalize  practice 
oriented  linkages  between  the  Schools 
of  Public  Health  and  the  pubHc  health 
practice  community  so  that  individuals 
are  better  trained  to  meet  the  needs  of 
HRS,^ -sponsored  grantees  in 
community  settings;  and  (3)  to  develop 
curricula  and  other  training 
mechanisms  to  help  deal  with  the 
shortfall  in  individuals  with  an 
understanding  of  managed  care  who  can 
apply  this  understanding  to  the  HRSA 
grantee  community. 

The  Washington,  D.C.  area  is 
specified  as  the  location  of  the 
Cooperative  Agreement  recipient 
because  of  the  Federal  interests 
requiring  substantive  involvement  of 
Federal  officials  in  developing  the 
training  and  technical  assistance 
program,  proximity  to  Federal  expertise, 
and  scarce  Federal  resources  for  travel. 
The  Project  would  be  expected  to 
initiate  such  activities  as: 

1.  Establish  a  Steering  Committee  for 
the  development  and  pilot  testing  of 
activities  to  provide  technical  assistance 
to  public  health  practice  sites.  For 
example,  utilizing  the  combined 
technical  expertise  of  HRSA  and  schools 
of  public  health  to  evaluate  health 
promotion  and  disease  prevention 
programs  at  community  health  centers 
and  maternal  and  child  health  clinics 
within  health  departments. 

2.  Analysis  of  pedagogical  methods  to 
accomplish  educational  objectives  for 
adult  learners.  For  example,  what 
curricula  and  distribution  mechanisms 
could  be  developed  to  provide  distance 
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learning  for  nurses  in  county  health 
departments  or  migrant  health  centers. 

3.  Improvement  of  outcome  measures 
for  HRSA  public  health  programs,  e.g: 
outcomes  measures  for  the  delivery  of 
health  services,  patient  health  status, 
and  patient  satisfection. 

4.  Establishment  of  linkages  writh 
public  health  practice  organizations, 
e.g.:  working  with  managed  care 
organizations  and  local  health 
departments  to  provide  quality  school 
health  services,  or  coordinating  a  health 
improvement  project  involving 
foundation  funding,  local  health 
departments  and  community-based 
providers. 

5.  Development  of  curricula  by 
working  with  health  care  delivery 
projects  funded  by  HRSA,  e.g.:  HIV/ 
AIDS,  organ  transplantation,  health  care 
for  the  homeless,  migrant  health  care, 
maternal  and  child  health,  to  create  an 
academic  public  health  practice  linkage 
to  promote  disease  prevention  and 
health  promotion  concepts. 

6.  Improvement  of  public  health 
research  on  community  populations  to 
highlight  both  public  health  education 
and  the  efficient  delivery  of  health 
services.  For  example,  develop 
demonstration  projects  which  include  a 
population-based  analysis  of 
community  preventive  health  care 
needs  emd  the  development  of 
demonstration  programs  to  address 
identified  needs. 

7.  Development  of  an  internship 
program  for  students  in  schools  of 
public  health  to  learn  about  the  federal 
public  health  system.  For  example, 
developing  an  internship  and  mentoring 
program  for  masters  of  pubhc  health 
and  masters  of  health  sciences  students 
during  their  academic  preparation. 

Federal  Involvement 

The  Cooperative  Agreement 
mechanism  is  being  used  for  this  project 
to  allow  for  substantive  Federal 
programmatic  involvement  in  the 
development  of  the  details  of  the 
Cooperative  Agreement. 

Substantive  Federal  programmatic 
involvement  will  occur  through  Federal 
membership  on  the  Steering  Committee 
representing  the  Health  Resources  and 
Services  Administration,  including  the 
Bureau  of  Health  Professions,  Bureau  of 
Health  Resources  Development,  Bureau 
of  Primary  Health  Care,  Maternal  and 
Child  Health  Bureau,  and  the  Office  of 
Public  Health  Practice.  The  involvement 
primarily  would  be  in  the  followring 
areas: 

•  Participation  in  the  identification  of 
emerging  health  management  practice 
issues  for  technical  assistance  purposes; 


•  Identification  of  HRSA 
programmatic  issues  for  special 
attention  through  the  Cooperative 
Agreement; 

•  Identification  of  appropriate 
consultation  for  the  proposed  projects; 

•  Assistance  in  defining  the  objective, 
method,  evaluation  and  use  of  project 
results  and  translation  into  the 
knowledge,  skills,  and  attributes  for 
educational  objectives; 

•  Assistance  in  ensuring  appropriate 
linkages  with  public  health  practice  and 
health  care  delivery  sites; 

•  Assistance  in  creating  linkages  to 
appropriate  professional  associations  in 
the  Washington,  D.C.  area; 

•  Participation  in  the  review  and 
selection  of  contracts  and  agreements 
developed  in  implementing  the  project; 
(and) 

•  Participation  in  monitoring  the 
implementation,  conduct  and  results  of 
projects  implemented  under  the 
Cooperative  Agreement. 

Eligibility  for  Funding 

Entities  eligible  for  funding  under  this 
Cooperative  Agreement  must: 

1 .  be  a  recognized  professional  ' 
association  representing  schools  of 
public  health,  and 

2.  be  located  in  the  Washington,  D.C. 
metropolitan  area. 

National  Health  Dbiectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
apphcants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  (202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linlcages  between  U.S. 
Public  Health  Service  education 
programs  which  provide  comprehensive 
primary  care  services  to  the 
underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace;  to 
promote  the  non-use  of  all  tobacco 
products;  and  to  promote  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
which  prohibits  smoking  in  certain 
facilities  that  receive  Federal  funds  in 
which  education,  library,  day  care. 
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health  care,  and  early  childhood 
development  services  are  provided  to 

children. 

Review  Criteria 

Applications  received  will  be 
reviewed  by  an  ad  hoc  review  panel 
using  the  following  criteria: 

•  The  degree  to  which  the  proposal 
contains  clearly  stated,  realistic,  cross- 
cutting,  achievable,  and  measurable 
objectives; 

•  The  extent  to  which  the.proposal 
includes  an  integrated  methodology 
compatible  with  the  scope  of  project 
obiet:tives.  including  collaborative 
relationships  with  relevant  institutions 
and  professional  associations; 

•  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  (Cooperative  Agreement; 
and 

•  The  extent  to  which  budget 
justifications  are  complete,  appropriate, 
and  cost-effective 

.Application  Requests 

Eligible  entities  interested  in 
receiving  materials  regarding  this 
program  should  notifv  HRSA.  Materials 
will  be  sent  oniv  to  those  entities 
making  a  request.  Requests  for  proposal 
uLStructions  and  other  questions  should 
be  directed  to:  Mr.  !ohn  R.  VVestcott, 
Grants  Management  Officer.  Bureau  of 
Health  Professions.  HRSA,  5600  Fishers 
Lane.  Room  8C-26.  Rockville,  Maryland 
20857.  Telephone:  (301)  443-6880. 
Completed  applications  must  be 
returned  to  the  Grants  Management 
Officer  at  the  above  address. 

Questions  concerning  programmatic 
aspects  of  the  Cooperative  Agreement 
must  be  directed  to: 

Ronald  B.  Merrill.  M.H.A..  Chief,  Public 
Health  Branch.  Division  of 
Associated.  Dental  and  Public  Health 
Professions.  Bureau  of  Health 
Professions.  HRSA,  5600  Fishers 
Lane.  Room  BC-OQ.  Rockville. 
Maryland  20857,  Telephone:  (301) 
443-6896 
.Alexander  F  Ross.  Sc.D.,  Office  of 
Public  Health  Practice/HRSA, 
Parklawn  Building,  Room  14-15,  5600 
Fishers  Lane.  Rockville,  Maryland 
20857,  Telephone:  (301)  443-4034 

Paperwork  Reduction  Act 

The  standard  apphcation  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application,  have  been  approved 
by  the  Office  of  Management  and 
Budget  t'OMB)  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

The  deadline  date  for  receipt  of 
application  is  September  3,  1996. 


Applications  v«dll  be  considered  to  be 
"on  time"  if  they  are  either: 

1.  Received  on  or  before  the 
established  deadline  date,  or 

2.  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  In  addition,  applications 
which  exceed  the  page  limitation  and/ 
or  do  not  follow  format  instructions  will 
not  be  accepted  for  processing  and  will 
be  returned  to  the  applicant. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  also  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  August  13, 1996. 
Giro  V.  Smiuya,    ° 

Administmtor. 

IFR  Doc.  96-21057  Filed  8-16-^;  8:45  am] 

BtLLtfta  COOe  41«>-1S-M 


Substance  Abuse  and  Mental  Health 

Services  Administration 

Notice  of  Meetmgs 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
teleconference  meetings  of  the 
SAMHSA  Special  Emphasis  Panel  II  in 
August  1996. 

A  summary  of  the  meetings  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-69,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  each  meeting  listed 
below. 

The  meetings  vnll  include  the  review. 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.  2,  Section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 
Meeting  Dates:  August  20, 1996. 


Place:  Room  17-74 — Telephone 
Conference.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20852. 

Closed:  August  20,  1996—12:00  Noon-2:00 
p.m. 

Panel:  FEMA — Regular  Services  Grant — 
Alaska. 

Contact:  Stanley  Kusnetz.  Room  17-89, 
Parklawn  Building.  Rockville.  Marvland 
20852  Telephone:  (301 )  443-9918  and  FAX: 
(301)443-3437 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  August  20.  1996. 

Place:  Room  17-74 — Telephone 
Conference.  Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  Maryland  20852. 

Closed:  August  20, 1996—2:30  p.m. -5:00 
p.m. 

Panel:  FEMA — Regular  Services 
Counseling  Program  for  Victims  of  May  28, 
1996  Tornado. 

Contact:  Katie  Baas  Room  17-89. 
Parklawn  Building.  Telephone:  (301)  443- 
2592  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meetings  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  )uly  30,  1996. 
Jeri  Lipov. 

Committee  Management  Officer,  SAMHSA. 
[FR  Doc.  96-21051  Filed  8-16-96;  8:45  am) 

BILLING  COOE  4162-20-P 


DEPARTMErfT  OF  THE  INTERIOR 

Bureau  of  Lahd  Management 
nD-01 4-06-1 430-01;  IDI-31387] 

Plan  Amendment  To  Allow  for  an 
Indemnity  School  Land  Selection  To 
Transfer  Public  Lands  in  Valley 
County,  ID  to  the  State  of  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability/notice  of 

realty  action. 

SUMMARY:  Notice  is  hereby  given  tHat 
the  ELM  has  completed  a  proposal  to 
amend  the  Cascade  RMP  to  classify  and 
to  allow  for  transfer  certain  public  lands 
to  the  State  of  Idaho  via  Indemnity 
School  Selection  in  Vallev  County. 
DATES:  Any  party  that  participated  in 
the  plan  amendment  and  is  adverselv 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  Director 
(760).  Bureau  of  Land  Management, 
1800  "C"  Street.  NW..  Washington,  DC 
20240.  within  30  days  of  publication  of 
this  notice.  For  a  period  of  45  days  from 
the  publication  of  this  notice,  interested 
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parties  may  submit  comments  regarding 
the  indemnity  selection  and  disposal  of 
the  selected  public  lands  to  the  District 
Manager,  Bureau  of  Land  Management, 
3948  Development  Ave.,  Boise,  ID 
83705.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  planning  protests  or 
objections  regarding  the  indemnity 
selection,  the  planning  amendment  will 
be  in  effect  and  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  have  been 
examined  and  through  the  pubhc 
supported  land  use  planning  process 
have  been  determined  to  be  suitable  and 
are  hereby  classified  for  disposal  via  the 
indemnity  selection  by  the  State  of 
Idaho  pursuant  to  Sections  2275  and 
2276  of  the  Revised  Statutes,  as 
amended  (43  U.S.C.  851,  852).  The  land 
will  not  be  transferred  until  at  least  60 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Boise  Meridian,  Idaho 

T.  17N.,R.  4E., 

Section  21;  SV2NWV4, 

Section  22;  NV2SEV4NEV4,  E%SEV«. 
T.  18  N.,  R.  4  E., 

Section  17;  SE'ANE'A, 

Section  19;  E^/JE^h. 

The  following  described  lands  have 
been  examined  and  through  the  pubUc 
supported  land  use  planning  process 
have  been  determined  to  not  be  suitable 
for  disposal  via  the  indemnity  selection 
by  the  State  of  Idaho  pursuant  to 
Sections  2275  and  2276  of  the  Revised 
Statutes,  as  amended  (43  U.S.C.  851, 
852). 

Boise  Meridian,  Idaho 

T.  17N.,R.  4E., 
Section  21;  S'/iSEV«, 
Section  33;  EViSWV4,  W>/iSE'/4; 
Section  35;  NEV4SEV4,  W'/iSEV4,  SWV4. 

This  Decision  is  in  accordance  with 
the  Endangered  Species  Act  of  1973 
(Pub.  L.  93-205,  87  Stat.  884, 16  U.S.C. 
1531),  E.O.  No.  11593.  National  Historic 
Preservation  Act  of  1966  (80  Stat.  915, 
16  U.S.C.  470  et  seq.),  as  amended, 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190,  83  Stat.  852;  42 
U.S.C.  4321),  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976 
(Pub.  L.  94-579,  90  Stat.  2743  Section 
102(8)),  and  Section  7  of  the  Taylor 
Grazing  Act,  (43  U.S.C.  315,  315a-315r). 
This  Classification  action  meets  the 
criteria  in,  and  is  made  pursuant  to  43 
CFR  2410.l(a)-{d),  and  2450.  The 
purpose  of  this  indemnity  selection  is  to 
satisfy  a  portion  of  the  debt  owed  to  the 
State  of  Idaho  by  the  federal  government 


for  school  endowment  lands  not 
available  for  transfer  to  the  State  at  the 
time  of  statehood.  The  reservations, 
terms,  emd  conditions  appUcable  to  the 
conveyance  are: 

Excepting  and  Reserving  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30, 1890  (26  Stat.  291;  43 
U.S.C.  945). 

2.  Those  rights  for  an  access  road 
granted  to  the  United  States  Forest 
Service,  its  successors  or  assigns  by 
Right-of-Way  IDI-05762,  under  the  Act 
of  January  13, 1916  (44  LD  513). 

Any  party  that  participated  in  the 
plan  amendment  and  is  adversely 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  Director 
(760),  Bureau  of  Land  Management, 
1800  "C"  Street,  NW..  Washington.  DC 
20240,  within  30  days  of  publication  of 
this  notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  Bureau  of  Land 
Management.  Lower  Snake  River 
District,  Boise  Field  Office,  3948 
Development  Avenue,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fend,  Cascade  Resource  Area  Manager, 
Bureau  of  Land  Management.  3948 
Development  Avenue,  Boise,  Idaho 
83705,  (208)  384-3352  or  384-3300. 

Dated:  August  12,  1996. 
Rodger  E.  Schmitt, 
Acting  District  Manager. 
{PR  Doc.  96-21037  Filed  &-16-96;  8:45  am) 
BnjJNQ  OOOE  4310-QO-M 


[OR-958-0777-63:  GP&-0228:  OR-52098] 

Rejection  of  Application  for  the 
Conveyance  of  FederaUy-Owned 
Mineral  Interests;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  informs  the  pubUc 
that  an  application  filed  to  convey 
Federally-owned  minerals  to  the  private 
surface  estate  owners  has  been  rejected. 
The  application  was  pubUshed  in  the 
Federal  Register  on  August  7, 1995  (60 
FR  40193).  This  action  terminates  the 
mineral  segregation. 
EFFECTIVE  DATE:  September  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  J.  Chappel,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-952-6170. 


SUPP1.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  application  filed 
for  acquisition  of  the  mineral  estate  by 
the  surface  estate  owners,  Harold 
Nippert  and  Patricia  Nippert  of  Sandy,   • 
Oregon,  has  been  rejected.  The 
application  did  not  meet  the 
requirements  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C 
1719(b)).  The  lands  are  described  as 
follows: 

Willamette  Meridian 

T.  20  S..  R.  16  E., 

Sec.  26,  SWV4; 

Sec,  30,  lots  3  and  4,  EV1SWV4,  and  SEV4; 

Sec.  35,  NEV4NEV4,  WV2NEV4,  and 
NEV4NWV4. 
T.  21S.,R.  16E., 

Sec.  1.  lots  1-4,  inclusive,  and  NViSEVi. 
and  NEV4SWV4; 

Sec.  2,  lot  1. 
T.  21  S.,  R.  17  E., 

Sec  6,  lots  4  and  5. 

The  areas  described  aggregate  955.81  acres 
in  Deschutes  County. 

At  8:30  a.m.,  on  September  16,  1996, 
the  lands  described  above  will  be  open 
to  appropriation  under  the  pubUc  land 
laws,  including  the  mining  laws. 

Dated:  July  31,  1996. 

Sherrie  L.  Reid, 

Acting  Chief,  Branch  of  Realty  and  Records 
Services. 

(FR  Doc.  96-20989  Filed  8-16-96;  8:45  amj 

BILUNQ  CODE  «3ia-33-P 


Bureau  of  Reclamation 
[DES  9S-3r 

.  interim  Scuth  Delta  Proo'^am  Centra! 
Valley,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  availability  on  the 
draft  environmental  impact  report/draft 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Pohcy  Act  (NEPA)  of 
1969  (as  amended),  and  the  Cahfomia 
Environmental  QuaUty  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  California  Department  of  Water 
Resources  (DWR)  as  lead  agencies,  have 
prepared  a  joint  draft  environmental 
impact  report/draft  environmental 
impact  statement  (DEIR/DEIS)  for  the 
Interim  South  Delta  Program  (ISDP). 
The  proposed  alternatives  provide  a 
means  of  action  to  (1)  improve  water 
levels  and  circulation  in  south  Delta 
channels  for  local  agricultural 
diversions;  and  (2)  improve  south  Delta 
hydrauUc  conditions  to  increase 
diversion  into  Clifton  Court  Forebay  to 
optimize  the  frequency  of  full  pumping 
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capacity  at  Bani^s  Pumping  Plant.  The 
proposed  alternatives  exercise  the 
provisions  of  several  Federal  laws  as 
applicable  to  Reclamation.  The  DEIR/ 
DEIS  also  examines  the  relationship  of 
the  ISDP  to  the  CAI.FED  Bay-Delta 
Program  Public  hearings  will  be  held  in 
two  sessions  to  receive  written  or  verbal 
comments  on  the  DEIR/DEIS  from 
interested  organizations  and  individuals 
on  the  environmental  impacts  of  the 
proposal.  Notice  of  the  hearings  will 
appear  at  a  future  date. 
DATES:  The  public  review  period 
commences  with  the  publication  of  this 
notice.  Written  comments  on  the  DEIR/ 
DEIS  are  to  be  submitted  to  the  Project 
Manager,  California  Department  of 
Water  Resources,  by  December  6,  1996. 
Public  workshops  and  hearings  on  the 
DEIR/DEIS  will  be  held  during  the 
month  of  October  in  Sacramento  and 
Tnjcv.  California. 

ADDRESSES:  Requests  for  copies  of  the 
DEIR/DEIS  should  be  sent  to  Ms.  Judy 
Fong,  Department  of  Water  Resources, 
1416  Ninth  Street,  Room  215-28, 
Sacramento.  CA  95814;  Telephone: 
(916)  653-3496;  Fax:  (916)  653-6077. 
Written  comments  on  the  DEIR/DEIS 
should  be  addressed  to  Mr.  Stephen 
Roberts,  Department  of  Water 
Resources.  1416  Ninth  Street,  Room 
215-20A,  Sacramento,  CA  95814; 
Telephone:  (916)  653-2118. 

Copies  of  the  DEIR/DEIS  are  also 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Bureau  of  Reclamation.  Regional 
Director,  Attn:  MP-152,  2800  Cottage 
Way,  Sacramento,  CA  95825-1898; 
Telephone:  (916)  979-2482. 

•  Bureau  of  Reclamation,  Central 
California  Area  Office,  Attn:  CC-102, 
7794  Folsom  Dam  Road,  Folsom  CA 
95630:  Telephone:  (916)  989-7255. 

•  California  Department  of  Water 
Resources,  1416  Ninth  Street, 
Sacramento.  CA  95610-7632; 
Telephone:  (916)  653-2118. 

Copies  of  the  DEIR/DEIS  will  also  be 
available  for  inspections  at  the 
following  public  Hbraries: 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  Main  Interior  Building, 
Washington  DC  20240-0001. 

•  Library,  Bureau  of  Reclamation,  6th 
Avenue  and  Kipling,  Room  167, 
Building  67.  Denver  Federal  Center, 
Denver,  CO  80225-0007. 

•  Sacraments  Main  Library,  8th  and  I 
Street,  Sacramento,  CA  95814. 

•  Stockton  Main  Library,  605  N.  El 
Dorado  Street,  Stockton,  CA  95205. 

•  San  Joaquin  Deha  College,  Coleman 
Library,  5151  Pacific  Avenue,  Stockton, 
CA  95205. 


•  Tracy  Public  Library.  20  E.  Eaton 
Avenue,  Tracy,  CA  95376. 

•  The  Library  of  Congress,  Exchange 
and  Gift  Division,  State  E)ocuments 
Section,  Washington  DC  20054-^290. 

•  CLLC-Atlanta,  Corp  Research 
Library/Bin  163,  64A  Perimiter  Center, 
East  Atlanta,  GA  30346. 

•  Council  of  State  Governments,  Iron 
Works  Pike/Research,  Interstate  Loan 
Library,  PO  Box  11910,  Lexington,  KY 
40578-1910. 

•  Bureau  of  Reclamation,  Library  D- 
7905,  Bldg.  67,  Denver  Federal  Center, 
Denver,  CO  80225. 

•  University  of  California-Los 
Angeles,  Publications  Division,  405 
Hillgard  Avenue,  Los  Angeles,  CA 
90024-1484. 

•  California  State  University-Los 
Angeles,  CSU-LA/Govemment 
Publications,  5151  State  University 
Drive,  Los  Angeles,  CA  90032-4221. 

•  Metro  Water  District  of  So. 
Cahfomia,  Central  Library,  Terminal 
Annex,  PO  Box  54153,  Los  Angeles,  CA 
90054. 

•  Los  Angeles  Public  Library, 
Acquisition/Serials,  630  West  5th  Street. 
Los  Angeles,  CA  90071. 

•  University  of  California-Los 
Angeles,  California  Depository  Librarian 
Bruman  MGI  Library  A4510,  University 
Research  Library,  Los  Angeles,  CA 
90095-1575. 

•  California  State  University  Long 
Beach,  Library-Government 
Publications,  6101  E.  7th  Street,  Long 
Beach,  CA  90840. 

•  University  of  CaUfomia-San  Diego, 
Government  Documents,  Ser  ACQ-ACQ 
Dept.  Lib  #0175-AP,  9500  Gilman  Drive, 
La  JoUa,  CA  92093-0175. 

.  •  San  Diego  State  University, 
Government  Publications  Dept., 
University  Library.  San  Diego.  CA 
92182. 

•  Richard  Beaumont.  University  of 
California-Riverside,  Government 
Publications  Dept.,  Rivera  Library,  PO 
Box  5900.  Riverside,  CA  92507. 

•  University  of  California-Santa 
Barbara,  Government  Publications 
Dept.,  Santa  Barbara,  CA  93106-9010. 

•  Fresno  County  Free  Library,  2420 
Mariposa  Street,  Fresno,  CA  93721. 

•  U.S.  Geological  Survey,  Library,  345 
Middlefield  Road,  Menlo  Park,  CA 
94025. 

•  David  Barnhardt,  Public  Utilities 
Commission,  Technical  Library,  505 
Van  Ness,  San  Francisco,  CA  94102. 

•  Stanford  University,  Government 
Documents-State,  Green  Library/ 
ACG2827,  Stanford,  CA  94305-6004. 

•  Oakland  Public  Library,  125 
Fourteenth  Street,  Oakland.  CA  94612. 

•  University  of  California-Berkeley, 
Government  Dociunents  Dept.,  General 
Library,  Berkeley,  CA  94720-0001. 


•  University  of  California-Berkeley, 
Water  Resources  Center  .\rchives,  410 
O'Brien  Hall.  Berkeley,  CA  94720-1718. 

•  U.S.  Corps  of  Engineers.  Technical 
Librarv,  1325  I  Street.  Sacramento.  CA 
95814-2922. 

•  California  State  University-Chico, 
Government  Publications,  Center, 
Meriam  Library,  Chico,  CA  95929-0295. 

•  Secretarv'  of  State,  State  Archivist, 
1020  O  Street,  Room  201,  Sacramento, 
CA  95814. 

•  State  Library,  GPS-E,  914  Capitol 
Mall,  Sacram.ento.  CA  93814. 

•  Butte  County  Library,  PubUcations, 
1820  Mitchell  Ave,  Oroville.  CA  95966- 
5333. 

•  San  Jose  Public  Library, 
Documents/Reference  Unit,  180  W.  San 
Carlos  Street,  San  Jose,  CA  95113. 

•  Shasta  County  Public  Library, 
Redding  Main  Branch,  1855  Shasta 
Street,  Redding,  CA  96001-0418. 

•  Stanislaus  County  Library, 
Documents,  1500  I  Street,  Modesto,  CA 
95354-1120. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  please  contact 
Mr.  Alan  R.  Candlish,  Study  Manager, 
CC-102.  Bureau  of  Reclamation,  7794 
Folsom  Dam  Road,  Folsom  CA  95630, 
Telephone:  (916)  989-7255;  or  Mr. 
Stephen  Roberts  at  (916)  653-2118. 

Dated;  Augusta,  1996. 
Roger  K.  Patterson, 
Begional  Director. 
[FR  Doc.  96-211)58  Filed  8-16-96;  8:45  am] 

BILUNQ  CODE  4310-S4-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

FY  97  A.inuai  Program  Plan  and 
Training  Schedule 

The  National  Institute  of  Corrections 
(NIC),  U.S.  Department  of  Justice,  has 
published  its  Annual  Program  Plan — 
Fiscal  Year  1997.  The  document 
describes  the  services  and  programs  to 
be  available  to  the  corrections  field 
during  the  next  fiscal  year,  which  begins 
October  1, 1996,  and  ends  September 
30.  1997. 

A  separate  document,  the  NIC 
Schedule  of  Training  Services  for  Fiscal 
Year  1997,  describes  NIC  seminars, 
videoconferences,  and  other  training 
services  to  be  available  for  state  and 
local  practitioners  in  adult  corrections. 
It  also  contains  application 
requirements  and  forms. 

Both  documents  are  available  on  the 
Internet  (gopher.usdoj.gov,  then 
National  Institute  of  Corrections)  or  may 
be  obtained  by  contacting  NIC  at  320 
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First  Street,  NW,  Washington.  DC 

20534;  telephone  800-995-6423;  fax 

202-307-3361;  or  the  NIC  Longmont, 

Colorado,  offices  at  800-995-6429;  fax 

303-682-0469. 

Susan  M.  Hunter, 

Acting  Director. 

(FR  Doc.  96-20990  Filed  &-16-96;  8:45  ami 

SiwwiNG  CODE  441tK)6-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Summary  ot  Decisions  Granting  ,n 
Whole  or  in  Part  Petitions  tor 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 

ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  6f  mandatory  safety 
standards. 

SUMMARY:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Siunnjaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances,  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 

FOR  FURTHER  INPORMATION;  Petitions  and 
copies  of  the  final  decisions  are 
available  for  examination  by  the  public 
in  the  Office  of  Standards,  Regulations, 
and  Variances,  MSHA,  Room  627.  4015 
Wilson  Boulevard.  Arlington.  Virginia 
22203.  Contact  Barbara  Barron  at  703- 
235-1910. 


Dated:  August  13, 1996. 

Edward  C.  Hugler. 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-95-001-C. 

FR  Notice:  60  FR  9866. 

Petitioner:  Serendipity  Mining,  Inc. 

Reg  Affected:  30  CFR  75.313  (now  30 
CFR  75.342). 

Summtwy  o/F/nd/ngs:  Petitioner's 
proposal  to  monitor  continuously  with 
a  hand-held  methane  and  oxygen 
detector  instead  of  using  a  methane 
monitoring  system  on  permissible  three- 
wheel  tractors  with  drag  bottom  buckets 
considered  acceptable  alternative 
method.  Granted  for  the  No.  4  Mine 
with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal. 

Docket  No.:  M-95-006-C. 

FR  Notice:  60  FR  9867. 

Petitioner:  C.S.  &  S.  Coal  Corporation. 

Reg  Affected:  30  CFR  75.1710-1. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  electric  mobile 
equipment  without  canopies  in  seam 
heights  up  to  48  inches  considered 
acceptable  alternative  method.  Granted 
for  the  No.  7  Mine  with  conditions  for 
two  center-driven  Joy  21-SC  shuttle 
cars,  two  S&S  Scoops  and  the  Eimco 
3510  Roof  Bolting  Machine. 

Docket  No.:  M-95-007-C. 

FR  Notice:  60  FR  11680. 

Petitioner:  Rothermel  Coal  Company. 

Reg  Affected:  30  CFR  75.335(a)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  construct  seals  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  11  Vein  Slope  Mine  with 
conditions  for  seals  installed  at  the 
mine. 

Docket  No.:  M-95-012-C. 

FR  Notice:  60  FR  11680. 

Petitioner:  Stephen  Shingara  Jr.  Coal 
Company. 

Reg  Affected:  30  CFR  75.335  (a)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  construct  seals  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 


trap  to  be  installed  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Slope  with  conditions  for 
seals  installed  in  this  mine  considered 
acceptable  alternative  method. 

Docket  No.:  M-95-013-C. 

FR  Notice:  60  FR  11681. 

Petitioner:  Stephen  Shingara  Jr.  Coal 
Company. 

Reg  Affected:  30  CFR  75.360(b)(5). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  from  the  slof)e  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal;  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section;  and  to 
physically  examine  the  entire  length  of 
the  slope  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Slope  Mine  with 
conditions  for  examination  of  seals  in 
the  intake  air  haulage  slope  of  this  mine. 

Docket  No.:  M-95-614-C. 

FflNot/ce;  60  FR  11681. 

Petitioner:  Stephen  Shingara  Jr.  Coal 
Company. 

Reg  Affected:  30  CFR  75.1100-2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  prortable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
1  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No.:  M-95-015-C. 

FR  Notice:  60  FR  11681. 

Petitioner:  Stephen  Shingara  Jr.  Coal 
Company. 
-     fleg  Averted;  30  CFR  75.1200(d)  &(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  fix)m  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
intercormected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Granted  for  the  No.  1  Slope 
Mine  with  conditions  for  the  use  of 
cross  sections,  in  lieu  of  contour  lines, 
hmiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

Docket  No.:  M-95-016-C. 
FR  Notice:  60  FR  11681. 
Petitioner:  Stephen  Shingara  Jr.  Coal 
Company. 
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Reg  Affected:  30  CFR  75.1202-l{a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method  Granted  for  the  No.  1  Slope 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-95-018-C. 

F/fA/ot/ce.  60  FR  11681. 

Petitioner:  Pen  Coal  Corporation. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  with  a  threaded  ring 
and  a  spring  loaded  device  on  mobile 
battery-powered  machines  to  prevent 
the  plug  connector  t'rom  accidently 
disengaging  while  under  load;  to  have  a 
warning  tag  on  all  battery  plug 
connettors  on  the  battery-powered 
machines  that  states  "do  not  disengage 
plugs  under  load:"  and  to  instruct  all 
persons  required  to  operate  or  maintain 
the  batterv-powered  machines  in  the 
safe  practices  and  provisions  provided 
for  in  the  alternative  method  of 
compliance  considered  acceptable 
alternative  method.  Granted  for  the 
Frank  Branch  No.  2  mine  with 
conditions  for  the  us©  of  permanently 
installed  spring-loaded  locking  devices 
in  lieu  of  pad  locks  on  battery  plugs. 

Docliet  \'o  :  M-95-019-C. 

f /?  .Vofice.  60  FR  11681. 

Petitioner:  Copperas  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  with  a  thif  aded  ring 
and  a  spring  Icjaded  device  on  mobile 
batterv-powen»d  machines  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load;  to  have  a 
warning  tag  on  all  battery  plug 
connectors  on  the  battery-powered 
machines  that  states  "do  not  disengage 
plugs  under  load":  and  to  instruct  all 
persons  required  to  operate  or  maintain 
the  batterv-powered  machines  in  the 
safe  practices  and  provisions  provided 
for  in  the  alternative  method  of 
compliance  considered  acceptable 
alternative  method.  Granted  for  the  Red 
Oak  Mine  with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
lockinK  devices  in  lieu  of  padlocks  on 
hatterv  plugs. 

Docket  No.:  M-95-G23-C. 

FR  Notice:  60  FR  16165. 

Petitioner:  U.S  Steel  Mining 
Company.  Inc. 

Reg  Affected:  30  CFR  75.1101-l(b). 

Summary  of  Findings:  Petitioner's 
proposal  to  continue  its  weekly 


inspections  and  functional  testing  of  the 
complete  deluge-type  water  spray 
system  and  to  remove  blow-off  dust 
covers  from  the  nozzles  considered 
acceptable  alternative  method.  Granted 
for  the  Gary  No.  50  Mine  with 
conditions  for  weekly  examination  and 
functional  testing  of  deluge  type  fire 
suppression  systems  installed  at 
conveyor  belt  drives  in  lieu  of  dust 
covers  for  nozzles  of  water  deluge  fire 
suppression  systems  at  the  mine. 

Docket  No. :  M-95-02&-C. 

FR  Notice:  60  FR  16165. 

Petitioner:  McElroy  Coal  Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  increase  the  maximum 
length  of  its  trailing  cables  to  800  feet 
to  supply  three-phase,  480-volt  power  to 
loading  machines,  shuttle  cars,  roof 
bolters,  and  section  ventilation  fans 
during  development  of  longwall  panels 
considered  acceptable  alternative 
method.  Granted  fw  the  McElroy  Mine 
with  conditions  for  the  480-volt  loading 
machines,  roof  bolters,  shuttle  cars,  and 
section  ventilation  fans  used  in  the 
three-entry  longwall  panels  and  six- 
entry  main  and  submain  sections. 

Docket  No.:  M-95-027-C. 

FR  Notice:  60  FR  16165. 

Petitioner:  Monterey  Coal  Company. 

Reg  Affected:  30  CFTl  75.110O-2(i)Cl). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  following  materials: 
112  Kennedy  Metal  Stopping  Panels 
with  associated  head  sills  and  twist 
clamps,  24  Kennedy  Stopping  Rib 
Angles.  2  rolls  of  tape,  2  twist  tools,  2 
rolls  of  brattice  cloth,  2  stopping  jacks, 
2  picks,  2  shovels,  6  buckets  of  Celtite 
10-12  Airtite  (or  equivalent  material  for 
stoppings),  and  5  tons  of  rock  dust 
considered  acceptable  alternative 
method.  Granted  for  the  No.  2  Mine 
with  conditions  for  emergency  materials 
readily  available  at  locations  not 
exceeding  2  miles  from  each  working 
section. 

Docket  No.:  M-95-029-C. 

FR  Notice:  60  FR  16165. 

Petitioner:  U.S.  Steel  Mining 
Company,  Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (4,160 
volts)  cables  to  power  longwall  mining 
equipment  and  to  train  all  electrical 
personnel  before  the  alternative  method 
is  implemented  considered  acceptable 
alternative  method.  Granted  for  the 
Maple  Creek  Mine  with  conditions  for 
the  high-voltage  equipment  located  at 
the  mine. 

Docicef  No.  .•  M-95-036-C. 
FR  Notice:  60  FR  16166. 
Petitioner:  ConsoUdation  Coal 
Company. 


Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  increase  the  maximum 
length  of  its  trailing  cables  to  800  feet 
to  supply  three-phase.  48D-voit  power  to 
loading  machines,  shuttle  cars,  roof 
bolters,  and  section  ventilation  fans 
during  development  of  longwall  panels 
considered  acceptable  alternative 
method.  Granted  for  the  Shoemaker 
Mine  with  conditions  for  the  48n-volt 
loading  machines,  roof  bolters,  shuttle 
cars,  and  section  ventilation  fans  used 
in  the  three-entry  longwall  panels  and 
six-entry  main  and  submain  sections  at 
the  mine. 

Docket  No.:  M-95-037-C. 

FR  Notice:  60  FR  16166. 

Petitioner:  Cyprus  Emerald  Resources 
Corporation. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (4,160 
volts)  cables  to  power  longwall  mining 
equipment  considered  acceptable 
alternative  method.  Granted  for  the 
Emerald  .Mine  No  1  with  conditions  for 
the  •i.lSO-voit  high-voltage  equipment 
located  at  the  mine. 

Docket  No.:  M-95-038-C. 

FR  Notice:  60  FR  16166. 

Petitioner:  Twentymile  Coal 
Company. 

Beg  Affected:  30  CFR  75.1002. 

Summary  of  Findings  ■  Petitioner's 
proposal  to  use  high-voltage  (4,160 
volts)  cables  to  power  longwall  mining 
equipment  considered  acceptable 
alternative  method.  Granted  for  the 
Foidel  Creek  Mine  with  conditions  for 
the  4.160-volt  high-voltage  equipment 
located  at  the  mine. 

Docket  No.:  M-95-€3»-C. 

FflNofice;  60  FR  18147. 

Petitioner:  C  &  B  Mining  Company. 

Reg  Affected:  30  CFR  75.335(a)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  construct  seals  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings:  to  accept  a  design  criteria  in 
the  10  psi  range,  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  No.  2  Vein  Slope  Mine  with 
conditions  for  seals  installed  in  this 
mine. 

Docket  No.:  M-95-C41-C. 

FR  Notice:  60  FR  18147. 

Petitioner:  C  &  B  Mining  Company. 

Reg  Affected:  30  CFR  75.1100-2(a')(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
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requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
2  Vein  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
sections  at  the  mine 

Docket  No.:  M-95-042-C 

FH  Notice- 60  FR  18147, 

Petitioner:  C  &  B  Mining  Company. 

Reg  Affected:  30  CFR  75,1200  (d),  (h), 
and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
.slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels 
considered  acceptable  alternative 
method.  Granted  for  the  No.  2  Vein 
Slope  Mine  with  conditions  for  the  use 
of  cross-sections,  in  lieu  of  contour 
lines,  limiting  the  m.apping  of  mines 
above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  No.   M-95-043-C, 

FR  Notice:  60  ¥R  18147 

Petitioner:  C  &  B  Minmg  Company. 

RegAffeaed:  30  CFR  75.1202-l(a). 

Summon'  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  No.  2  Vein 
Slope  Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-95-044-C. 

FR  Notice:  60  FR  18147. 

Petitioner:  Kerr-McGee  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  trailing  cables  to  supply 
power  to  the  Fletcher  single  boom  roof 
bolter.  Model  No.  CDR-13-EC-F, 
Approval  No.  2G-2674A-4,  and  all 
updated  approval  extensions  of  this 
equipment  as  applicable  and  request  to 
amend  granted  petition  (Docket  No.  M- 
94-53-C)  considered  acceptable 
alternative  method.  Granted  for  the 
Galatia  No.  56-1  Mine  with  conditions 
for  the  use  of  longer  trailing  cables  to 
supply  power  to  single  boom  Fletcher 
roof  bolters,  Model  No.  DR-13,  approval 
No.  2G2956A-1,  and  the  Petitto  shield 
mover,  Model  No.  1039,  approval  no. 
20-31 13A-1. 

Docket  No.:  M-95-045-C. 


FR  .\otiCP  60  FR  18147. 

Petitioner:  Kerr-McGee  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  trailing  cables  to  supply 
power  to  the  Fletcher  single  boom  roof 
bolter,  Model  No.  CDR-13-EC-F, 
Approval  No.  2&-2674A-4,  and  all 
updated  approval  extensions  of  this 
equipment  as  appUcable  and  request  to 
amend  granted  petition  (Docket  No.  M- 
91-12-C)  considered  acceptable 
alternative  method.  Granted  for  the 
Galatia  .No  56-1  Mine  with  conditions 
for  the  use  of  longer  trailing  cables  to 
supply  power  to  single  boom  Fletcher 
roof  bolters.  Model  No.  CDR-13-EC-F, 
approval  No.  2G2674A-4. 

Docket  No.:  M-95-046-C 

Petitioner:  Roberts  Brothers  Coal 
Company.  Inc. 

Reg  Affected:  30  CFR  75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  its  Diesel  Powered 
Gene.rator  fDPG)  without  an  earth 
referenced  ground  and  proposal  to  use 
resistors,  ground  fault  relays  and  trips, 
and  SHD-GC  shielded  cable  in  lieu  of 
an  earth  referenced  ground  considered 
acceptable  alternative  method.  Granted 
for  the  Cardinal  No,  2  Mine  with 
conditions  for  the  diesel  powered 
generator  located  at  the  mine. 

Docket  No. :  M-95-054-C. 

Ffl  Notice;  60  FR  21831. 

Petitioner:  CONSOL  of  Kentucky,  Inc. 

Reg  Affected:  30  CFR  75.1101-8. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  V2  inch  orifice  automatic 
sprinklers  located  on  10-foot  centers,  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  nonfire-resistant  belt  with 
actuation  temperatures  between  200 
degrees  and  230  degrees  fahrenheit  and 
with  water  pressure  equal  to  or  greater 
than  10  psi;  and  to  have  sprinklers 
located  not  more  than  10  feet  apart,  so 
that  the  discharge  of  water  would 
extend  over  the  beh  drive,  beh  take-up, 
electrical  control,  and  gear  reducing 
unit  considered  acceptable  alternative 
method.  Granted  for  the  Indian  Gap 
Mine  with  conditions  for  the  use  of  a 
single  overhead  branch  line  sprinkler 
system  at  main  and  secondary  conveyor 
belt  drives. 

Docket  No.:  M-95-055-C. 

FflNof/ce.- 60  FR  21831. 

Petitioner:  Mountain  Valley 
Management,  Inc.,  T/A  Bucket  Coal 
Company. 

Reg  Affected:  30  CFR  75.335(a)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  construct  seals  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 


previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range:  end  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  la  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  Heather  Mine  with  conditions  for 
seals  installed  at  this  mine. 

Docket  No. :  M-95-060. 

FR  Notice:  60  FR  21832. 

Petitioner:  Mystic  Energy,  Inc. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  p>adlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  used  inby  the  last 
op>en  crosscut  with  a  threaded  ring  and 
a  spring  loaded  device  to  prevent  the 
plug  connector  from  acddently 
disengaging  while  under  load:  to 
provide  a  warning  tag  thai  states  "Do 
Not  Disengage  Plugs  Under  Load"  on  all 
battery  plug  cormectors  on  battery- 
powered  machines  using  the  alternative 
method;  and  to  instruct  all  persons  who 
are  required  to  operate  or  maintain  the 
battery-operated  machines  on  safe  work 
practices  and  procedures  considered 
acceptable  alternative  method.  Granted 
for  the  Candice  No.  2  Mine  with 
conditions  for  the  use  of  permanently 
installed  spring-loaded  locking  devices 
in  lieu  of  padlocks  on  battery  plugs. 

Docket  No.:  M-95-061-C. 

FR  Notice:  60  FR  21832. 

PetiUoner:  AMAX  Coal  West.  Inc. 

fieg  Aj^erted:  30  CFR  77, 1304(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  petroleum-based 
lubrication  oils,  recycled  from 
equipment  used  at  its  mine  for  blending 
with  fuel  oil  to  create  ammonium 
nitrate/fuel  oil  (ANFO)  for  use  as  a 
blasting  agent  at  its  surface  coal  mine 
considered  acceptable  alternative 
method.  Granted  for  the  Eagle  Butte 
Mine  with  conditions. 

Docket  No.:  M-95-062-C. 

f7?  Notice;  60  FR  21832. 

Petitioner:  Pen  Coal  Corporation. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  used  inby  the  last 
open  crosscut  with  a  threaded  ring  and 
a  spring  loaded  device  to  prevent  the 
plug  connector  from  acddently 
disengaging  while  under  load;  to 
provide  a  warning  tag  that  states  "Do 
Not  Disengage  Plugs  Under  Load"  on  all 
battery  plug  connectors  on  battery- 
powered  machines  using  the  alternative 
method;  and  to  instruct  all  persons  who 
are  required  to  operate  or  maintain  the 
battery-operated  machines  on  safe  work 
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practices  and  procedures  considered 
acceptable  alternative  method.  Granted 
for  the  Develstrace  No.  3  Mine  with 
conditions  for  the  use  of  permanently 
installed  spring-loaded  locking  devices 
in  lieu  of  padlocks  on  battery  plugs. 
Docket  \'o.  M-95-(J64-C. 
FH  Souce:  60  FR  26903. 
Petitioner:  Shady  Lane  Coal 
Corporation. 
Reg  Affected:  30  CFR  77.214(a). 
Sunmnary-  of  Findings:  Petitioner's 
proposal  to  construct  a  refuse  fill  in  an 
area  containing  abandoned  mine 
openings  considered  acceptable 
alternative  method.  Granted  for  the 
Mine  No.  4  with  conditions  to  allow 
installation  of  refuse  piles  over  the 
abandoned  mine  opening  at  No.  2  and 
No.  8  mines. 
Docket  No.:  M-95-065-C. 
FR  Notice:  60  FR  26903. 
Petitioner:  Genewal  Resources.  Inc. 
Reg  Affected:  30  CFR  75.804(a). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  .\naconda  type 
SHD+GC,  Pirelli  type  SHD-CENTER-GC. 
and  TiRpr  Brand  type  SHD-CGC  flame- 
resistant  cables  with  a  flexible  No.  16 
(A.WG.)  ground  check  conductor  for 
the  ground  continuity  check  circuit 
considered  acceptable  alternative 
method  Granted  for  the  Crandall 
Canyon  Mine  with  conditions  for 
Genewal  Resources,  Inc.  Crandall 
Canyon  Mine's  longwall  systems. 
Docket  No.:  M-95-067-C. 
Fi?Nor/ce;  60  FR  29714. 
Petitioner:  H  &  S  Coal  Company. 
Reg  Affected:  30  CFR  75.1400. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gunboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  use  a  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices 
considered  acceptable  alternate  method. 
Granted  for  the  No.  1  Slope  Mine  with 
conditions  for  the  use  of  the  gunboat 
without  safety  catches. 
Docket  No.:  M-95-O70-C. 
FR  Notice:  60  CFR  29714. 
Petitioner  Clinchfield  Coal  Company. 
Reg  Affected:  30  CFR  75.350. 
Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  monitoring  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  courses  to 
ventilate  the  active  working  faces,  and 
to  dilute  and  render  harmless  respirable 
dust  and  harmful  gases  considered 
acceptable  alternative  method.  Granted 
for  the  McClure  No.  2  Mine  with 
conditions  to  allow  air  coursed  through 
conveyor  belt  entries  to  be  used  to 
ventilate  working  places. 
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Docket  No.:  M-95-074-C. 
FR  Notice:  60  FR  29715. 
Petitioner:  Industrial  Coal 
Corporation. 
Reg  Affected:  30  CFR  77.214(a). 
Summary  of  Findings:  Petitioner  s 
proposal  to  seal  the  mine  by  removing 
all  sloughed  overburden  for  10  to  12  feet 
in  &x)nt  of  and  to  either  side  of  the  drift 
openings  in  order  to  allow  placement  of 
suitable  material  for  sealing,  and  to 
install  a  rock  core  underdrain 
constructed  of  durable  sandstone  rock, 
enclosed  in  filter  fabric  to  prevent 
piping,  and/or  2  to  3  inch  CMP  drain  for 
wet  seal  in  the  lowest  entry;  to  backfill 
the  portal  areas  with  an  impervious, 
noncombustible  material,  that  contains 
enough  fines  to  ensure  an  airtight  seal 
and  compacted  to  90  percent  Proctor 
dry  density;  to  backfill  to  4  feet  above 
drift  openings  or  to  4  feet  above  any 
visible  cracks  above  the  drifts;  and  to 
backfill  all  exposed  coal  seams  in  the 
vicinity  of  the  openings  to  a  minimum 
depth  of  4  feet  above  the  top  of  the  seam 
considered  acceptable  alternative 
method.  Granted  for  the  Mine  No.  3 
with  conditions  to  allow  installation  of 
refuse  piles  over  the  abandoned  mine 
opening  at  No.  2  and  No.  8  mines. 
Docket  No.:  M-95-075-C. 
FR  Notice:  60  FR  29715. 
Petitioner:  Trapper  Mining,  Inc. 
Reg  Affected:  30  CFR  77.1304(a). 
Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  addition  of 
petroleum-based  solvent  (NAPHTHA)  to 
the  recycled  oil/diesel  fuel  mixture  in 
the  creation  of  an  ammonium  nitrate- 
fuel  oil  (ANFO)  for  use  as  a  blasting 
agent  at  the  mine  site  which  would 
amend  granted  petition  (Docket  No.  M- 
93-54-C)  considered  acceptable 
alternative  method.  Granted  for  the 
Trapper  Mine  with  conditions  for  the 
use  of  petroleum-based  lubricating  oils 
and  solvents  in  ANFO. 
Docket  No.:  M-95-076-C. 
FR  Notice:  60  FR  29715. 
Petitioner:  Twentymile  Coal 
Company. 
Reg  Affected:  30  CFR  75.507. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage 
submersible  pumps  in  boreholes  drilled 
into  a  sump  area  of  the  mine  and 
request  to  amend  granted  petition 
(Docket  No.  M-90-79-C)  considered 
acceptable  alternative  method.  Granted 
for  the  Foidel  Creek  Mine  with 
conditions  for  the  use  of  non- 
permissible  submersible  high-voltage 
pumps  located  throughout  the  mine. 
Docket  No.:  M-95-077-C. 
FR  Notice:  60  FR  29715. 
Petitioner:  Twentymile  Coal 
Company. 


Reg  Affected:  30  CFR  75.803. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage 
submersible  pumps  in  'ooreholes  drilled 
into  a  sump  area  of  the  mine  and 
request  to  amend  granted  petition 
(Docket  No.  M-90-80-C)  considered 
acceptable  alternative  method.  Granted 
for  the  Foidel  Creek  Mine  with 
conditions. 

£)oc^ef  No.  M-95-086-C. 
FRNot/ce;  60  FR  29715. 
Petitioner:  Keystone  Coal  Mining 
Corporation. 
Reg  Affected:  30  CFR  75.380(d)(3). 
Summary  of  Findings:  Petitioner's 
proposal  to  continue  utilizing  the 
passable  escapeway  as  it  presently 
exists  for  approximately  8  to  9  feet  as  an 
alternative  to  enhancing  the  height  of 
the  overcast  area  due  to  geologic 
conditions  of  that  area  of  the  mine  and 
assertion  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners  considered 
acceptable  alternative  method.  Granted 
for  the  Emilie  No.  1  Mine  with 
conditions  for  the  continued  use  of  the 
primary  e.scapeway  less  than  seam 
height  over  the  overcast  at  three  cross 
cuts  inby  the  belt/track  haulage  slope. 
DocA:e^  No.:  M-95-094-C. 
FR  Notice:  60  FR  39429. 
Petitioner:  Western  Mingo  Coal 
Company. 

Reg  Affected:  30  CFR  75.350. 
Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  courses 
considered  acceptable  alternative 
method.  Granted  for  the  Northern  Mingo 
No.  2  Mine  with  conditions  to  allow  air 
coursed  through  conveyor  belt  entries  to 
be  u.sed  to  ventilate  working  places. 
Docket  No.:  M-95-095-C. 
FR  Notice:  60  FR  39429. 
Petitioner:  CONSOL  of  Kentucky,  Inc. 
Reg  Affected:  30  CFR  75.1101-8. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  1/2-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers  to 
cover  50  feet  of  fire-resistant  beh  or  150 
feet  of  nonfire-resistant  belt  with 
actuation  temperatures  between  200 
degrees  and  230  degrees  fahrenheit  and 
with  water  pressure  equal  to  or  greater 
than  10  psi;  to  have  automatic 
sprinklers  located  not  more  than  10  feet 
apart  in  order  for  the  discharge  of  water 
to  extend  over  the  belt  drive,  belt  take- 
up,  electrical  control,  and  gear  reducing 
unit;  and  to  conduct  annual  functional 
tests  of  each  water  sprinkler  system 
considered  acceptable  alternative 
method.  Granted  for  the  9ab-h4  Mine 
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with  conditions  for  a  single  overhead 
pipe  sprinkler  system. 

Docket  So    M-95-096-C. 

FB  Notice:  60  FR  39429 

Petitioner  Cyprus  Cumberland 
Resources  Corporation. 

Reg  Affected:  30  CFR  75.507. 

Summar\'  of  Findings:  Petitioner's 
proposal  to  use  nonpermissibie 
submersible  pumps  to  dewater  bleeder 
sumps  or  bleeder  entries  in  order  to 
provide  unrestricted  airflow  into  the 
return  air  shaft  or  through  the  return 
entries  and  assertion  that  application  of 
the  standard  would  result  in  a 
diminution  of  safetv  to  the  miners 
considered  acceptable  alternative 
method  Granted  for  the  Cumberland 
Mine  with  conditions  for  the  use  of  non- 
permissible  submersible  480-volt  pumps 
located  throughout  the  Cumberland 
mine,  including  m  the  area  at  or  near 
the  bottom  of  the  No.  1  bleeder  shaft  of 
the  No.  32  longwall  panel. 

Docket  No.   M-9.5-097-C. 

FH  Notice:  60  FR  39429. 

Petitioner:  Cyprus  Empire 
Corporation. 

Reg  Affected-  30  CFR  75  1002. 

Summary  of  Findings  Petitioner's 
result  to  amend  item  10  of  previously 
granted  petition  (Docket  No  M-84-263- 
C)  considered  acceptable  alternative 
method.  Granted  for  the  Eagle  No.  5 
Mine  with  conditions. 

Docket  No. .  M-95-098-C. 

FR  Notice:  60  FR  39429 

Petitioner:  Mt.  Top  Coal  Company. 

Reg  Affected  30  CFR  75.335(a)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  construct  seals  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  .n 
the  10  psi  range,  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  Mt.  Top  Coal  Company  Mine 
with  conditions  for  seals  installed  at  the 
mine. 

Docket  No.:  M-95-118-C. 
Ffi  Notice;  60  FR  52217. 
Petitioner:  Consolidation  Coal 

Company. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables 
(4,160-volts)  CABLEC/BICC  Anaconda 
Brand,  5kV,  3/C,  type  SHD+GC: 
.A.mercable  Tiger  Brand,  3/C,  5kV,  type 
SHD-CGC:  Pirelli  5kV.  3/C,  type  SHI>- 
CENTER-GC:  or  similar  5,000-volt 
conductor  cables  with  an  internal 
ground  check  conductor  smaller  than 


No.  10  A.W.G.  as  a  part  of  its  longwall 

mining  system  considered  acceptable 
alternative  method  Granted  for  the 
Robinson  Run  No.  95  Mine  with 
conditions  for  Consolidated  Coal 
Company  s,  Robinson  Run  No.  95 
Mine's  longwall  systems. 

Docket  No.:  M-95-120-C. 

FR  Notice;  60  FR  52217. 

Petitioner:  Energy  West  Mining 
Company. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
request  to  amend  previously  granted 
petition  Pocket  No.  M-94-107-C)  to 
include  its  new  Trail  Mountain  Mine, 
an  extension  of  the  Cottonwood  Mine 
for  use  of  the  Cablec  Anaconda  Brand 
5kV,  3/C,  type  SHD+GC;  Pirelli  5kV,  3/ 
C.  type  SHEWZENTER-GC;  or  Tiger 
Brand  5kV.  type  SHC-CGC;  on  high- 
voltage  longwall  equipment  considered 
acceptable  alternative  method.  Granted 
for  the  Deer  Creek  Mine  with  conditions 
for  Energy  West  Mining  Company's, 
Deer  Creek  and  Trail  Mountain  Mine's 
longwall  systems. 

Docket  No.:  M-95-121-C. 

Ffl  Notice;  60  FR  52217. 

Petitioner:  Energy  West  Mining 
Company 

Reg  Affected:  30  CFR  75.1100-2(e)(2). 

Summary  of  Findings:  Petitioner's 
requests  to  amend  previously  granted 
petition  (Docket  No  .M-94-92-C)  to 
include  its  new  Trail  Mountain  Mine  for 
the  use  of  fire  extinguishers  instead  of 
rock  dust  at  temporary  electrical 
installations  considered  acceptable 
alternative  method.  Granted  for  the  Deer 
Creek  Mine,  Cottonwood  Mine  and  Trail 
Mountain  Mine. 

Docket  No.:  M-95-131-C. 

FR  Notice:  60  FR  52219. 

Petitioner:  Performance  Coal 
Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (4,160 
volts)  cables  to  power  longwall 
equipment  considered  acceptable 
alternative  method.  Granted  for  the 
Upper  Big  Branch  South  Mine  with 
conditions  for  the  4, 160- volt  longwall 
equipment. 

Docket  No.:  M-95-138-C. 

FR  Notice:  60  FR  54391. 

Petitioner:  McElroy  Coal  Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (4,160 
volts)  cables  in  by  the  last  open  crosscut 
to  supply  power  to  longwall  mining 
equipment  considered  acceptable 
alternative  method.  Granted  for  the 
McElroy  Mine  with  conditions  for  the 
4,160-volt  longwall  equipment. 

Docket  No.:  M-95-153-C. 


FR  Notice:  60  FR  57024. 

Petitioner:  Twentymile  Coal 
Company. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
request  to  amend  previously  granted 
petition  (Docket  No.  M-92-55-C),  to  use 
high-voltage  (2400  and  4160-volts) 
cables  made  by  any  manubcturer 
instead  of  one  manu&cturer,  type  Tiger 
Brand  SHD-CGC,  Pirelli  SHD-Center- 
GC.  and  Cablec  SHD  +  GC  Cables,  or  any 
cable  manufactured  to  ICEA 
specification  S-75-381  for  type  SHD-3 
conductor  cable  that  is  5000  volt 
MSHA-accepted  flame-resistant  cable, 
with  a  ground-check  wire  that  is  16 
A.W.G  minimum  for  its  longwall 
systems  considered  acceptable 
alternative  method.  Granted  for  the 
Foidel  Creek  Mine  with  conditions  for 
Twentymile  Coal  Company,  Foidel 
Creek  Mine's  longwall  systems. 

(FR  Doc.  96-21021  Filed  &-1&-96:  8:45  am) 

MUJNO  COM  4S10-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic«  (96-094 1: 

NASA  Advisory  Council,  Advisory 
Committee  on  the  Internationa!  Space 
Station  (ACISS);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station. 
DATES:  September  11, 1996,  8:30  a.m.  to 
5:00  p.m. 

ADDRESSES:  Marshall  Space  Flight 
Center,  Building  4200.  Room  Pi  10, 
Huntsville,  AL  35812 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  Luna,  Code  M-4.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/356-1101. 
SUPPLEMENTARY  INFORMATJON:  The 
meeting  will  be  open  to  the  pubUc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  International  Partnerships 
— Research  Requirements  Documents 
— Contingency  Planning 
— Software  Integration 
— MSFC  Payload  Processing 
— ^KSC  Ground  Processing 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
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scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated  .August  13. 1996. 

Leslie  M .  Nolan, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FRr)<^<    P6-:'in43  Filed  8-16-96:  8:45  am] 

B4LUNG  CODE  rstO-OI-M 


[Notice  96-096) 

NASA  Advisory  Council:  Life  and 
Microgravlty  Sciences  and 
Applications  Advisory  Committee. 
Microgravlty  Science  and  Applications 
Advisory  Sutx:ommittee;  Meeting 

AGENCY:  .National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  .Advisorv-  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Microgravlty  Sciences  and 
Applications  Advisory  Subcommittee. 

DATES:  September  25,.  1996,  9  a.m.  to  5 

p ,  n  I 

ADDRESSES:  National  Aeronautics  and 
Space  .Administration,  Room  MIC-3B, 

300  E  Street,  SW.,  Washington.  DC 

20546 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Bradlev  M  Carpenter.  Code  UG, 
National  .Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0813. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
a^^enda  for  the  meeting  is  as  follows: 
Program  Status  Report 
Space  Station  Resources  and  Utilization 
Strategic  Planning  and  the  HEDS 

Enterprise 
Low-Temperature  Microgravity  Physics 
Reports  from  Chairs  of  Discipline 

VVoricing  Groups 
Informal  Discussion 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  wrill  be  requested 
to  sign  a  visitor's  register. 

DHted   .August  12,  1996. 
Leslie  Nolan. 

Chief.  .Management  Controls  Office,  National 
Aeronautics  and  Space  Administration. 
[FR  Doc  96-21045  Filed  8-16-96;  8:45  am] 

BILLING  CODE  7510-01-*! 


fNollce  96-095] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 

Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee. 
DATES:  Monday,  September  30. 199fi. 
8:30  a.m.  to  5:00  p.m.;  Tuesday,  October 
1. 1996,  8:30  a.m.  to  5:00  p.m.; 
Wednesday,  October  2. 1996,  8:30  a.m. 
to  2:30  p.m. 

ADDRESSES:  NASA  Headquarters. 
Conference  Room  MIC  6-A&B,  300  E 
Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Guenter  R.  Riegler,  Code  SR. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-1588, 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
—Status  of  prior  SScAC 

recommendations 
—FY  98  Budget  Request 
— Subcommittee  Business 
— Space  Science  Strategic  Planning 

Process 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sigh  a  visitor's  register. 

Dated:  August  12,  1996. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
A  dministration . 

[FR  Doc.  96-21044  Filed  8-16-96;  8:45  am] 

BOJJNO  CODE  751»-01-M 


[Notice  (96-098)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Bishop  Industries,  Inc..  of  Houston. 
Texas  77258-0422,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  disclosed  in  NASA  Case  No. 
MSC-22366-1,  enUtled  "Method  and 


.Apparatus  for  Measuring  Fluid  Flow  " 
for  which  a  U.S.  Patent  Application  was 
filed  by  the  United  States  of  .America  as 
represented  by  the  .Administrator  of  the 
National  Aeronautics  and  Space 
Administration,  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Mr.  Hardie  R.  Barr,  Patent 
Attorney,  Johnson  Space  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  October  18.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hardie  R.  Barr,  Patent  Attorney,  Johnson 
Space  Center.  Mail  Code  HA,  Houston, 
Texas;  telephone  (713)  483-1003;  fax 
(713) 244-8452. 

Dated:  August  2.  1996. 
Edward  A.  Frankle, 
General  Counsel. 
[FR  Doc.  96-21047  Filed  8-16-96;  8:45  am] 

BILUNG  CODE  7S10-01-M 


INotlce  (96-093)] 

Notice  of  a  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Drexeibrook  Engineering  Company, 
has  applied  for  a  partially  exclusive 
license  to  practice  the  invention 
disclosed  in  NASA  Case  No.  LAR- 
15348-1.  entitled  'THIN-LAYER 
CO.MPQSITE-UNI.MORPH 
PIEZOELECTRIC  DRIVER  AND 
SENSOR,  THUNDER.  •  "  for  which  a 
U.S.  Patent  Application  was  filed  on 
April  4,  1995,  by  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F  Helfrich.  Patent  Counsel, 
Langiey  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  October  18. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  F.  Helfrich,  Patent  Counsel, 
Langiey  Research  Center,  Mail  Code 
212.  Hampton,  VA  23681:  telephone 
(757)  864-9260; (757)  864-9190. 

Dated:  .August  12,  1996. 
Edward  A.  Frankle. 
General  Counsel. 
[FR  Dor  96-21042  Filed  8-16-96;  8:45  am] 

BILUNG  CODE  TSIO-OI-M 
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[Notice  9fr-097] 

Ftotice  of  a  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Morgan  Matroc,  Inc.,  has  applied 
for  a  partially  exclusive  license  to 
practice  the  invention  disclosed  in 
NASA  Case  No.  LAR-15348-1,  entitled 
"THIN-LAYER  COMPOSITE- 
UNIMORPH  PIEZOELECTRIC  DRIVTR 
AND  SENSOR,  'THUNDER,'  ■  for  which 
a  U.S.  Patent  AppUcation  was  filed  on 
April  4,  1995,  by  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helfrich.  Patent  Counsel, 
Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  18,  1996 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Mr.  George  F.  Helfrich.  Patent  Counsel, 
Langley  Research  Center.  Mai!  Code 
212,  Hampton.  VA  23681,  telephone 
(757)  864-9260;  (757)  864-9190. 

Dated:  .August  9.  1996. 
Edward  A.  Frankle, 
General  Counsel. 
IFRDoc  96-21046  Filed  &-1&-96:  8:45  am) 

BtLUNQ  C006  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Non-License  EA  9^-288] 

Middle  Monongaheia  Industrial 
Development  Association,  inc.  (MIDA); 
Confirmatory  Order 

I 

Middle  Monongaheia  Industrial 
Development  .Association,  Inc.  (MIDA) 
is  a  non-profit  organization  that  exists  in 
Monongaheia  County.  PA  for  the 
purpose  of  encouraging  businesses  to 
locate  in  Lhat  geographical  area.  One  of 
the  business  entities  that  existed  in  the 
area  was  GRD  Steel  Corporation  (GRD), 
a  company  engaged  in  the 
manufacturing  of  carbon  steel.  GRD  w-as 
located  at  the  .Mid  Mound  Center,  Route 
136,  E.Tst  Monongaheia.  Pennsylvania. 
GRD  is  a  Ucensee  of  the  NRC, 
specifically,  the  holder  of  NRC  License 
No.  37-30147-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  February  €,  1995 
pursuant  to  10  CFR  Part  30.  License  No. 
37-30147-01  authorizes  the  possession 


and  use  of  up  to  10  millicuries  of 
Cobalt-60  in  sealed  sources  (with  a 
maximum  activity  per  source  of  3.3 

miliicunes). 

n 

GRD  possessed  two  gauges  each 
containing  approximately  3.3 
miliicunes  of  Cobalt-60,  a  radioactive 
material,  at  us  Mid  Mound  Center 
facility.  GRD  has  ceased  operations  (the 
steel  mill  had  been  shut  downa).  As  a 
result  of  its  purchase  at  a  sheriff 
forecfosure  sale  of  property  of  GRD&t 
the  Mid  Mound  Center.  MIDA  now:  (1) 
holds  the  title  to  both  GRD's  gauges  and 
GRD's  .Mid  Mound  Center  facility  in 
East  Monongaheia.  and  (2)  is  in 
possession  of  the  two  gauges  each 
containing  Cobalt-60.  a  highly 
radioactive  byproduct  material. 

In  order  to  receive  or  possess 
byproduct  material,  an  NRC  license  is 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
30.3.  MIDA  does  not  have  a  license  to 
receive  or  possess  this  byproduct 
material. 

It  does  appear  that  MIDA  has  taken 
"^omp  action  to  maintain  security  of  the 
gauges  because  the  gauges  have  been 
maintained  with  their  shutters  locked  in 
the  closed  position  However,  the  NRC 
was  recently  informed  that  the  building 
where  the  gauges  are  possessed  has  been 
subject  to  at  least  one  break-in.  The 
gauges  were  not  stolen  or  damaged. 
Since  the  break-in,  the  NRC  understands 
that  the  perpetrators  have  been 
apprehended,  that  local  police  patrols 
are  occurring,  and  daily  walk-throughs 
by  a  local  president  of  the  steel  union 
are  being  conducted. 

ni 

These  gauges  contain  radioactive 
material  which,  if  not  properly  handled 
or  secured,  could  cause  a  member  of  the 
public  to  receive  a  significant  radiation 
exposure.  The  NRC  must  be  able  to 
ensure  that  radioactive  byproduct 
material  subject  to  NRC  regulation  only 
be  possessed  by  persons  having  an  NRC 
license  authorizing  such  possession, 
and  that  security  of  the  radioactive 
material  is  maintained  at  all  times  to 
ensure  that  it  is  not  lost  or  stolen.  MIDA 
has  not  met  these  conditions.  Therefore, 
on  August  9, 1996,  Mr.  Charles  W.  Hehl 
and  other  members  of  the  NRC  Region 
I  office  contacted  Ms,  Lue  Anne  Pawlick 
of  MIDA  during  which  MIDA 
committed  to  implement  the  terms  in 
Section  IV  of  this  Order  and  agreed  to 
waive  their  rights  to  a  hearing. 

I  find  that  MIDA's  commitments 
described  in  Section  fV  are  acceptable 
and  necessary  and  conclude  that  with 


these  commitments  the  public  health 
and  safety  are  reasonably  assured.  In 
view  of  the  foregoing,  I  have  determined 
that  the  public  health  and  safety  require 
that  these  commitments  be  confirmed 
by  this  Order,  MIDA  has  agreed  to  this 
action.  Pursuant  to  10  CFR  2.202, 1  have 
also  determined,  based  on  the 
Licensee's  consent  and  on  the 
significance  of  these  matters,  described 
above,  that  the  public  health  and  safety 
require  that  this  Order  be  immediately 
effective. 

IV 

Accordingly,  pursuant  to  Sections  81, 
161b,  161i,  1610,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Part  30.  it  is 
hereby  ordered,  effective  immediately, 
that  MIDA: 

1.  assures  that  it  will  maintain  control 
of  the  NRC- licensed  gauges  possessed  at 
Mid  Mound  Center,  Route  136,  East 
Monongaheia,  Pennsylvania  and  that 
the  facility  and  gauges  urill  remain 
locked  at  all  times; 

2.  requests  additional  patrols  from  the 
local  poUce  in  the  area,  until  such  time 
as  the  gauges  are  transferred  to  an 
authorized  recipient; 

3.  performs  daily  walk-throughs  of  the 
facility  to  ensure  that  the  gauges  have 
not  been  tampered  with; 

4.  shall  either  obtain  a  hcense  from 
the  NRC  to  possess  the  material  or 
transfer  the  material  to  a  specific  NRC 
or  Agreement  State  licensee  authorized 
to  possess  such  material;  in  the  absence 
of  obtaining  a  hcense  from  the  NRC  to 
possess  the  gauges  within  90  days  from 
the  date  of  this  Order,  transfers  the 
gauges  either  back  to  the  manufacturer, 
or  to  another  authorized  recipient 

5.  by  August  19, 1996  inform  the  NRC 
imder  oath  or  affirmation  regarding  the 
specific  actions  MIDA  will  take  to 
comply  with  conditions  1,  2,  and  3 
above. 

The  Regional  Administrator,  Region  I, 
may  relax  or  rescind,  in  .wrriting,  any  of 
the  above  conditions  upon  a  showing  by 
MIDA  of  good  cause. 


MIDA  has  agreed  to  waive  its  right  to 
a  hearing.  Any  person  adversely  affected 
by  this  Confirmatory  Order,  other  than 
MIDA,  nvay  request  a  hearing  within  20 
days  of  its  issuance.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Docketing 
and  Service  Section.  Washington.  D.C. 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  to  the 
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Assistant  General  Counsei  for  Hearings 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator.  N'RC  Region 
I,  475  Allendale  Road,  king  of  Prussia, 
Pennsylvania,  and  to  the  Licensee.  If 
such  a  person  requests  a  hearing,  that 
person  shall  set  forth  with  particidarity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR2,7i4(dj. 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
heanng.  If  a  hearing  ;s  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained 

Pursuant  to  10  CFR  2.202(c)(2)(i).  any 
person  other  than  the  Licensee, 
adversely  affected  bv  this  Order,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  .August  1996. 

For  the  Nuriear  Regulatory  Commission. 

)affles  Lieberman, 

Director.  Office  of  Enforcement. 
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Westinghouse  Electric  Corporation; 
Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  May  30,  1996,  Shannon  T.  Doyle 
(Petitioner)  has  requested  that  the  NKC 
take  immediate  action  with  regard  to 
Westinghouse  Electric  Corporation 
(Westinghouse).  The  Petitioner  requests 
that  the  N'RC  institute  a  show  cause 
proceeding  pursuant  to  10  CFR  2.202 
and.'or  impose  a  civil  penalty  upon 
Westinghouse.  As  a  basis  for  the 
request,  the  Petitioner  asserts  that 
Westinghou.se  has  failed  to  correct  the 
record  and.  through  its  counsel,  has 
provided  material  false  statements  to  a 
Department  of  Labor  Administrative 
Law  fudge  (DOL  ALJ)  in  a  case  arising 
under  the  Energy  Reorganization  Act 


(ERA),  89-ERA-022.  Specifically,  the 
Petitioner  asserts  that  Westinghouse  has 
knowingly  let  remain  the  false 
impression  of  the  AL]  that  registration 
with  the  National  Registry  of  Radiation 
Protection  Technologists  fNRRPT)  is  a 
requirement  for  the  holding  of  the 
position  of  health  physics  technician  in 
the  nuclear  power  industry ,  and  has 
falsely  maintained  that  an  NRRPT  filing 
to  the  NRC  establishes  that  a  passing 
score  on  the  registration  test  is  required 
for  the  position  of  health  physics  » 
technician. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Enforcement.  With  regard  to  the 
Petitioner's  request  that  immediate 
action  be  taken,  it  should  be  noted  that 
the  NRC  takes  immediate  action  in 
situations  where  it  appears  that  there  is 
a  significant  threat  to  public  health  and 
safety  that  warrants  some  immediate 
action  to  protect  the  public.  The 
allegations  and  information  in  the 
Petition  do  not  involve  a  significant 
threat  to  public  health  and  safety  and 
the  Petition  does  not  present  significant 
nfew  information  to  indicate  that  such  a 
threat  exists.  Therefore,  the  request  for 
immediate  action  is  denied.  As 
provided  by  10  CFR  2.206,  action  wrill 
be  taken  on  the  remeuning  portions  of 
the  Petition  within  a  reasonable  Lime. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Pubhc 
Document  Room  at  2120  L  Street,  N.W., 
Washington,  D.C.  20555. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 

James  Liebennan, 

Director,  Office  of  Enforcement. 

[FR  Doc.  96-21038  FUed  8-16-96;  8:45  am] 
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POSTAL  RATE  COMMISSION 
Pocket  No.  A96-22;  Order  No.  1 130] 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

In  the  Matter  of:  Shiloh,  Virginia  22549 
(James  R.  Owens,  Petitioner). 

Issued  August  13, 1996. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  H.  Edward  Quick,  Jr.,  Vice- 
Chairman;  George  W.  Haley;  W.H.  "Trey" 
LeBlanc  III 

Docket  Number  A96-22 

Name  of  Affected  Post  Office:  Shiloh, 
Virginia  22549 

Name(s)  ofPetitioner(s):  James  R. 
Owens 


Type  of  Determination:  Closing 

Date  of  Filing  of  Appeal  Papers: 
August  8.  1996 

Categories  of  Issues  Apparently 
Raised: 

1,  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)l. 

2.  Effect  on  the  community  [39  U.S.C. 

404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copv  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Ser\'ice  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Ser\-ice  shall  file  the 
record  in  this  appeal  by  August  23, 
1996. 

fb)  The  Secretary  of  the  Postal  Rate 
Commission  shall  pubHsh  this  Notice 
and  Order  and  Procedural  Schedule  Ln 
the  Federal  Register. 

By  the  Commission. 
Margaret  P,  Crenshaw, 
Secretary. 

Appendix 

August  8,  1996    Filing  of  Appeal  letter 
August  13,  1996    Commission  Notice  and 

Order  of  Filing  of  Appeal 
September  3,  1996     Last  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)l 
September  12,  1996    Petitioner's  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115(a)  and  (b)l 
October  2,  1996     Postal  Service's  Answering 

Brief  [see  39  CFR  3001  115(c)] 
October  17,  1996    Petitioner's  Reply  Brief 

should  Petitioner  choose  to  file  one  [see 

39CFR3001.115(d)] 
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Octot>er  24.  1996     Deadline  for  motions  by 
any  party  requesting  oral  argument.  The 
Q)minission  will  schedule  oral  argument 
only  when  it  is  a  necessary-  addition  to 
the  written  filings  {see  39  CFR  3001.116] 

December  6.  1996    Expiration  of  the 
Commission's  120-dav  decisional 
schedule  \see  39  U.S.C.  404(b)(5)l 

IFR  Doc,  96^21014  Filed  8-16-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
22138;  812-10196] 

Benham  California  Tax-Free  Trust,  et 
al.;  Notice  of  Application 

August  13,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACDON:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  {the  "Act  ). 

APPLICANTS:  Benham  California  Tax-Free 
Trust;  Benham  Equity  Funds:  Benham 
Financial  Services,  Inc.  ("BFS"): 
Benham  Government  Income  Trust; 
Benham  International  Funds;  Benham 
Investment  Trust;  Benham  Management 
Corporation  ("BMC");  Benham  Manager 
Funds:  Benham  Municipal  Trust; 
Benham  Target  Maturities  Trust;  Capital 
Preservation  Fund,  Inc.  Capital 
Preservation  Fund  II,  Inc.;  all  future 
investment  companies  for  which  BMC 
acts  as  investment  adviser  and  all 
existing  and  future  series  of  the 
foregoing  investment  companies  (the 
'Benham  Funds"):  Investors  Research 
Corporation  ("IRC");  TCI  Porifolios. 
Inc.:  Twentieth  Century  Capital 
Portfolios,  Inc.;  Twentieth  Century 
Investors,  Inc.;  Twentieth  Century 
Premium  Reserves  Inc.:  Twentieth 
Century  Services.  Inc.  ( "TCS"); 
Twentieth  Century  Strategic  Asset 
Allocations,  Inc.;  Twentieth  Century 
World  Investors,  Inc.:  all  future 
investment  companies  for  which  LRC 
acts  as  investment  adviser  and  all 
existing  and  future  series  of  the 
foregoing  investment  companies  (the 
"Twentieth  Century  Funds,"  together 
with  the  Benham  Funds,  the  "Funds"); 
and  any  future  investment  adviser  to  the 
Funds  which  is  a  direct  or  indirect 
wholly-owned  subsidiary  of  Twentieth 
Century  Companies,  Inc.  ("TCC"),  BFS, 
and  TCS. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder. 

SUMMARY  OP  APPLICATION:  Applicants 
request  an  order  to  permit  certain 


investment  companies  to  deposit  their 
uninvested  cash  in  joint  accounts  and 
invest  the  cash  in  short-terra 
investments,  including  repurchase 

agreements. 

FILING  DATE:  The  application  was  filed 
on  June  11,  1996.  and  amended  on 
August  12,  1996.  Applicants 
inadvertently  indicated  on  the 
application  and  the  amendment  that  the 
file  number  was  812-7549,  The  correct 
file  number  is  812-10196 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTitmg  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:.30  p.m  on 
September  9,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  m  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NAV  .  Washington.  D.C  20549. 
Applicants,  1665  Charleston  Road, 
Mountain  View.  CA  94043  or  4500  Main 
Street,  Kansas  City,  Missouri  64141- 
6200 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Geffrey.  Staff  Attorney,  at  (202) 
942-0553,  or  Roberi  \.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation!. 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  of  the  Funds  currently  has  an 
efTective  registration  statement  under 
the  Act  and  maintains  a  public  offering 
of  its  shares  or  shares  of  its  various 
series  or  portfolios.  BMC  is  a  registered 
investment  adviser  under  the  Act  and 
serves  as  investment  adviser  to  the 
Benham  Funds,  IRC  is  a  registered 
investment  adviser  under  the  Act  and 
serves  as  investment  adviser  to  the 
Twentieth  Centurv'  Funds,  and  to 
individual,  corporate,  charitable,  and 
retirement  accounts  ("Private 
Accounts  ■).  BFS  ser\'es  as  transfer  agent 
for  the  Benham  Funds.  TCS  serves  as 
transfer  agent  to  the  Twentieth  Century 
Funds.  BFS,  BMC,  IRC,  and  TCS  are 


wholly-owned  subsidiaries  of  TXX.  a 
Delaware  corporation. 

2.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application 
apply  to  any  present  or  future  registered 
investment  companies  that  are  advised 
by  BMC,  IRC,  or  any  wholly-owned 
subsidiary  of  TCC;  Private  Accounts  for 
which  BMC  or  IRC  serve  as  investment 
adviser;  and  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  TCS  and  BFS  that  serves  as  transfer 
agent  for  any  of  the  Funds.  All  Funds 
that  intend  to  rely  upon  the  requested 
order  are  named  as  applicants. 

3.  The  SEC  previously  issued  an  order 
that  allows  the  Benham  Funds  to  use  a 
Joint  Account  to  purchase  repurchase 
agreements  on  a  pooled  basis,'  On  June 
1. 1995,  BMC,  BFS  and  their  affihates 
were  acquired  by  TCC.  As  a  result  of 
this  transaction,  the  Twentieth  Century 
Funds  became  afBliates  of  the  Benham 
Funds.  Because  the  previous  order  does 
not  extend  to  the  Twentieth  Century 
Funds,  apphcants  seek  a  new  order  that 
grants  authorization  to  the  Benham 
Funds  and  the  Twentieth  Century 
Funds  to  use  Joint  Accounts.  In 
addition,  applicants  seek  to  adopt  the 
conditions  that  the  SEC  now  requires  of 
applicants  who  request  this  type  of 
relief,  and  to  revise  the  nature  of  the 
reUef  granted  to  include  investments 
other  than  repurchase  agreements. 

4.  Applicants  propose  to  allow  each 
Fund  to  participate  in  joint  account 
arrangements  ("Joint  Accounts")  for  the 
purposes  of  investing  in:  (a)  repurchase 
agreements  collateralized  fully,  as 
defined  in  rule  2a-7  under  the  Act;  (b) 
interest-bearing  or  discounted 
commercial  paper,  including  dollar 
denominated  commercial  paper  of 
foreign  issuers;  and  (c)  any  other  short- 
term  money  market  instruments, 
including  variable  rate  demand  notes 
and  other  tax-exempt  money  market 
instruments,  that  constitute  "Eligible 
Securities"  (as  defined  in  rule  2a-7 
under  the  Act)  (collectively,  "Short- 
Term  Investments")  as  permitted  by  its 
investment  policies  and  restrictions. 

5.  Each  of  the  Funds  and  Private 
Accounts  (collectively,  "Participants") 
has,  or  may  be  expected  to  have, 
uninvested  cash  balances  with  its 
custodian  bank  which  would  not 
otherwise  be  invested  in  portfoUo 
securities  by  the  portfoUo  manager  at 
the  end  of  each  trading  day.  In  the 
normal  course  of  business,  such  assets 
of  each  Participant  are,  or  would  be, 
invested  in  Short-Term  Investments  in 


^  Benham  Equity  Funds,  Investment  Company  Act 
Release  Nos.  17964  (Feb.  6, 1991)  (notice)  and 
18035  (Mar.  12. 1991)  (order). 
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order  to  earn  additional  income  for  that 
Participant, 

6.  Br  S,  as  transfer  agent  for  the 
Benham  Funds,  maintains  certain 
accounts  on  behalf  of  the  Benham 
Funds  at  a  variety  of  banks  and  financial 
institutions.  Each  of  the  Twentieth 
Centurv'  Funds  maintains  a  similar 
account  at  a  local  banking  institution. 
Monies  forwarded  to  BFS  or  TCS  by 
investors  for  the  purchase  of  additional 
shares  of  the  Funds  are  placed  in  these 
accounts  ("Purchase  Accounts")  while 
purchase  orders  are  processed.  The 
money  deposited  in  the  Purchase 
Accounts  is  not  available  for  investment 
by  a  Fund  until  it  is  wired  to  each 
Fund's  custodian  bank  the  following 
day.  The  Funds,  do,  however,  earn 
income  on  monies  deposited  in  a 
Purchase  .Account.  Applicants  propose 
to  establish  a  single  joint  Purchase 
Account  into  which  purchase  checks 
received  by  all  of  the  Participants  would 
be  deposited.  The  Participants  would 
negotiate  the  rate  of  interest  on  monies 
held  in  the  joint  Purchase  Account.  The 
joint  Purchase  .\ccount  would  operate 
as,  and  be  subject  to  the  conditions  for, 
a  Joint  Account,  except  that  money 
placed  in  a  joint  Purchase  Account 
would  be  invested  only  in  repurchase 
agreements. 

'■  Participants  may,  but  are  not 
obligated  to,  mvest  not  only  cash  which 
in  the  absence  of  a  Joint  Account  would 
remain  uninvested,  but  also  cash  which 
in  the  absence  of  a  Joint  Account  would 
be  individually  invested  in  Short-Term 
Investments  pursuant  to  a  Participant's 
investment  policies. 

8.  The  record  owner  of  a  Joint 
Account  or  joint  Purchase  Account  will 
be  the  participant's  custodian  or  a 
nominee  of  the  Participant's  respective 
custodians.  Each  Participant  that 
deposits  cash  into  a  Joint  Account  or 
joint  Purchase  Account  will  be 
beneficial  owner  of:  (a)  the  cash  so 
deposited  plus  interest,  if  any  earned 
thereon;  and  (b)  the  Participant's  pro 
rata  share  of  any  securities  and  income 
from  any  securities  purchased  with  the 
Participant's  cash. 

9  Each  Participant  would  participate 
in  the  Joint  Account  on  the  same  basis 
as  every  other  Participant  in  conformity- 
with  its  hindamental  investment 
objectives  and  restrictions.  Future 
participants  will  be  required  to 
participate  in  the  Joint  Account  on  the 
same  terms  and  conditions  as  the 
existing  Participants.  BMC,  IRC,  and  any 
future  investment  adviser  or  subadviser 
to  the  Participants,  which  is  a  direct  or 
indirect  wholly-owned  subsidiary  of 
TCC  ("Advisers")  would  have  no 
monetary  participation  in  the  account, 
but  would  be  responsible  for  investing 


amounts  in  the  account,  establishing 
accounting  and  control  procedures,  and 
ensuring  the  equal  treatment  of  each 
Participant. 

10.  Each  of  the  Participants  has 
estabhshed  the  same  systems  and 
standards  relating  to  repurchase 
agreements.  These  standards  include 
creditworthiness  standards  for  issuers  of 
repurchase  agreements  and  for 
collateral,  and  requirements  that  the 
repurchase  agreement  will  be  at  least 
100%  collateralized  at  all  times. 

11.  The  Participants  generally  do  not 
enter  into  repurchase  agreements  in 
which  the  counterparty  (or  one  of  its 
affiliated  persons)  may  have  possession 
of,  or  control  over,  the  collateral  which 
is  the  subject  of  the  agreement  ("Hold- 
in  Custody  Repurchase  Agreements"). 
The  Participants  will  not  enter  into 
Hold-in  Custody  Repurchase 
Agreements  with  their  custodian  banks 
except  in  those  cases  where  cash  is 
received  very  late  in  the  business  day 
and  otherwise  would  be  unavailable  for 
investment. 

Applicants'  Legal  Analysis 

1 .  Section  1 7(d)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  in 
contravention  of  rules  and  regulations 
proscribed  by  the  SEC.  Rule  17d-l 
provides  that  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement. 

2.  Each  Participant,  by  participating 
in  a  Joint  Account  or  joint  Pim±ase 
Account,  and  the  Advisers,  by  managing 
the  Joint  Account  or  joint  Purchase 
Account,  could  be  deemed  to  be  "joint 
participants"  in  a  transaction  within  the 
meaning  of  section  17(d).  In  addition, 
the  proposed  accounts  could  be  deemed 
to  be  "joint  enterprises  or  other  joint 
arrangements"  within  the  meaning  of 
rulel7d-l. 

3.  Applicants  represent  that  the 
proposefd  method  of  operating  the  Joint 
Account  will  not  result  in  any  conflicts 
of  interest  between  any  of  the 
Participants  or  between  a  Participant 
and  its  respective  Adviser.  Applicants 
believe  that  there  does  not  appear  to  be 
any  way  in  which  operations  of  the  Joint 
Account  would  result  in  greater  benefit 
to  one  Participant  than  to  another. 


4.  Apphcants  believe  that  the  Joint 
Accounts  could  result  in  certain  benefits 
to  the  Participants.  For  example,  the 
Participants  may  earn  a  higher  rate  of 
return  on  investments  through  the  Joint 
Accounts  relative  to  the  returns  they 
could  earn  individually.  Under  most 
market  conditions,  it  is  possible  to 
negotiate  a  rate  of  return  on  larger 
repurchase  agreements  that  is  higher 
than  the  rate  on  smaller  repurchase 
agreements. 

5.  Apphcants  believe  that  one  of  the 
benefits  of  the  Joint  .A.ccounts  is  that  by 
reducing  the  number  of  trade  tickets 
which  each  government  securities 
dealer  will  have  to  write,  repurchase 
transactions  will  be  simplified  for  those 
organizations,  with  a  concomitant 
reduction  for  errors. 

6.  For  the  reasons  set  forth  above, 
applicants  believe  that  granting  the 
requested  order  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act  and  the  intention 
of  rule  17d-l. 

Applicants'  Conditions 

.Applicants  will  comply  with  the 
following  procedures  as  conditions  to 
any  SEC  order: 

1.  The  Joint  Accounts  or  joint 
Purchase  Accounts  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  the  Participants  at  their 
custodians  except  that  monies  from  the 
Participants  will  be  deposited  in  the 
Joint  Account  or  joint  Purchase  Account 
on  a  commingled  basis.  The  Joint 
Accounts  or  joint  Purchase  Accounts 
will  not  have  separate  existences  and 
will  not  have  any  indicia  of  separate 
legal  entities.  The  sole  function  of  the 
Joint  Accounts  will  be  to  provide  a 
convenient  way  of  aggregating 
individual  transactions  which  would 
otherwise  require  daily  management  by 
the  Advisers  of  uninvested  cash 
balances. 

2.  Cash  in  the  Joint  Accoimts  wrill  be 
invested  in  one  or  more  of  the 
following,  as  directed  by  the  Advisers: 
(a)  repurchase  agreements 
"collateralized  fully"  as  (defined  in  rule 
2a-7  under  the  Act;  (b)  interest-bearing 
or  discounted  commercial  paper, 
including  dollar  denominated 
commercial  paper  of  foreign  issuers;  and 
(c)  any  other  short-term  money  market 
instruments,  including  variable  rate 
demand  notes  and  other  tax-exempt 
money  market  instruments,  that 
constitute  "Eligible  Securities"  (as 
defined  in  rule  2a-7  under  the  Act). 
Cash  in  the  joint  Purchase  Accounts 
will  earn  a  negotiated  rate  of  interest  or 
be  invested  in  overnight  repurchase 
agreements  "collateralized  fully"  as 
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defined  in  rule  2a-7  under  the  Act.  No 
Participant  would  be  p>ermitted  to  invest 
in  a  loint  Account  or  joint  Purchase 
Account  unless  the  Short-Term 
Investments  made  by  the  Participant  in 
such  loint  Account  or  joint  Purchase 
Account  satisfied  the  investment 
policies  and  guidelines  of  that 
Participant.  Short-Term  Investments 
that  are  repurchase  agreements  would 
have  a  remaining  maturity  of  60  days  or 
less  and  other  Short-Term  Investments 
would  have  a  remaining  maturity  of  90 
days  or  less,  as  calculated  in  accordance 
with  rule  2a-7  under  the  Act. 

3.  All  assets  held  in  the  Joint 
Accounts  would  be  valued  on  an 
amortized  cost  basis  to  the  extent 
permitted  by  applicable  SEC  releases, 
rules,  or  orders. 

4.  Each  Participant  that  is  a  registered 
investment  company  valuing  its  net 
assets  m  reliance  on  rule  2a-7  under  the 
Act  will  use  the  average  maturity  of  the 
instruments  in  the  Joint  Accooint  in 
which  such  Participant  has  an  interest 
(determined  on  a  dollar-weighted  basis> 
for  the  purpose  of  computing  its  average 
portfolio  maturity  with  respect  to  its 
portion  of  assets  held  in  a  Joint  Account 
on  that  day. 

5.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Participant  to 
use  any  part  of  a  balance  of  a  Joint 
Account  or  loint  Purchase  Account 
credited  to  another  Participant,  no 
Participant  will  be  allowed  to  create  a 
negative  balance  in  any  Joint  Account  or 
lomt  Purchase  Account  for  any  reason, 
although  each  Participant  would  be 
permitted  to  draw  down  its  entire 
balance  at  any  time.  In  no  case  would 
an  early  termination  by  less  than  all 
Participants  be  permitted  if  it  would 
reduce  the  principal  amount  or  yield 
received  by  other  Participants  in  a 
particular  Joint  Account  or  joint 
Purchase  Account  or  otherwise 
adversely  affect  the  other  Participants. 
Each  Participant's  decision  to  invest  in 

a  Joint  Account  would  be  solely  at  its 
option,  and  no  Participant  will  be 
obligated  to  invest  in  the  Joint  Account 
or  to  maintain  any  minimum  balance  in 
the  Joint  Account.  In  addition,  each 
Participant  will  retain  the  sole  rights  of 
ownership  of  any  of  its  assets  invested 
in  the  Joint  Account  or  joint  Purchase 
Accoimt,  including  interest  payable  on 
such  assets  invested  in  the  Joint 
Account  or  joint  Purchase  Account. 

6.  The  Advisers  will  administer  the 
investment  of  cash  balances  in,  and  the 
operation  of,  the  Joint  Accounts  or  joint 
Purchase  Accounts  as  part  of  their 
general  duties  under  their  advisory 
agreements  with  Participants  and  will 
not  collect  any  additional  or  separate 


fees  for  advising  any  Joint  Account  or 
joint  Purchase  Account. 

7.  The  administration  of  the  Joint 
Accounts  or  joint  Purchase  Accounts 
will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rule  17g-l  thereunder. 

8.  The  directors  or  trustees  of  the 
Funds  will  adopt  procedures  pursuant 
to  which  the  Joint  Accounts  or  joint 
Purchase  Accounts  will  operate,  which 
will  be  reasonably  designed  to  provide 
that  the  requirements  of  the  application 
will  be  met  The  directors  or  trustees 
will  make  and  approve  such  changes  as 
they  deem  necessary  to  ensure  that  such 
procedures  are  followed.  The  directors 
or  trustees  will  determine,  no  less 
firequently  than  annually,  that  the  Joint 
Accoimts  have  been  operated  in 
accordance  with  the  proposed 
procedures.  Furthermore,  the  directors 
or  trustees  will  only  permit  a  Participant 
to  continue  to  participate  in  a  Joint 
Account  or  joint  Purchase  Account  if 
they  determine  that  there  is  a  reasonable"- 
likelihood  that  the  Participant  and  its 
shareholders  will  benefit  hxim  the 
Participant's  continued  participation. 

9.  Any  Short-Term  Investment  made 
through  the  Joint  Accounts  will  satisfy 
the  investment  criteria  of  all 
Participants  m  that  investment. 
Repurchase  agreements  purchased 
through  a  joint  Purchase  Account  will 
satisfy-  the  investment  criteria  of  all 
Participants  in  the  investment. 

10.  Each  Participant's  investment  in  a 
Joint  .Account  will  be  documented  daily 
on  the  books  of  each  Participant  and  the 
books  of  its  custodian.  Each  Participant 
will  maintain  records  (in  conformity 
with  section  31  of  the  Act  and  rules 
thereunder)  documenting  for  any  given 
day,  its  aggregate  investment  in  a  Joint 
Account  and  its  pro  rata  share  of  each 
Short-Term  Investment  made  through 
such  Joint  Account.  Each  Participant 
that  is  not  a  registered  investment 
company  or  registered  investment 
adviser  will  make  available  to  the  SEC, 
upon  request,  such  books  and  records 
with  respect  to  its  participation  in  a 
Joint  Account. 

11.  Every  Participant  in  the  Joint 
Accounts  will  not  necessarily  have  its 
cash  invested  in  every  Short-Term 
Investment,  However,  to  the  extent  that 
a  Participant's  cash  is  applied  to  a 
particular  Short-Term  Investment,  the 
Participant  will  participate  in  and  own 
its  proportionate  share  of  such  Short- 
Term  hivestment,  and  any  income 
earned  or  accrued  thereon,  based  upon 
the  percentage  of  such  investment 
purchased  wdth  monies  contributed  by 
the  Participant.  This  condition  shall 
also  apply  to  the  repurchase  agreements 


purchased  through  a  joint  Pxirchase 
Account. 

12.  Short-Term  Investments  held  in  a 
Joint  Account  generally  will  not  be  sold 
prior  to  maturity  except  if:  (a)  The 
Advisers  believe  the  investment  no 
longer  presents  minimal  credit  risks;  (b) 
the  investment  no  longer  satisfies  the 
investment  criteria  of  all  Participants  in 
the  investment  because  of  downgrading 
or  otherwise;  or  (c)  in  the  case  of  a 
repurchase  agreement,  the  counterparty 
defaults.  The  Adviser  may,  however, 
sell  any  Short-Term  Investment  (or  any 
fractional  portion  thereof)  on  behalf  of 
some  or  all  Participants  prior  to  the 
maturity  of  the  investment  if  the  cost  of 
such  transaction  will  be  borne  solely  by 
the  selling  Participants  and  tha 
transaction  will  not  adversely  affect 
other  ParticipaiUs.  Each  Participant  in  a 
Joint  Account  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  investments  in  the  Joint  Account. 

13.  Short-Term  Investments  held 
through  a  Joint  Account  with  a 
remaining  maturity  of  more  than  seven 
days,  as  calculated  pursuant  to  rule  2a- 
7  under  the  Act,  will  be  considered 
illiquid  ("Illiquid  Joint  Account 
Investments").  For  any  Participant  that 
is  an  open-end  investment  company 
registered  under  the  Act,  if  an  Adviser 
cannot  sell  the  instrument,  or  the 
Participant's  fractional  interest  in  such 
instrument,  pursuant  to  the  preceding 
condition,  such  Illiquid  Joint  Account 
Investments  ^ail  be  included  among 
those  seairities  which  are  subject  to  the 
restriction  that  the  fund  may  not  invest 
more  than  15%  (or  such  other 
percentage  as  set  forth  by  the  SEC  from 
time  to  time)  of  its  net  assets  in  illiquid 
securities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

[FRDoc.  96-21055  Filed  &-16-96;  8:45  ami 
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Government  Securities  Clear1r>g 
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Proposed  Rule  Change  Reiating  to 
Cieanng  Fund  Coftaterai  and  Loss 
Allocation  Provisions 

August  9, 1996. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Excharige  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  28, 1996,  the  Government 
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Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  lU  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
GSCC  amended  this  fihng  on  July  25, 
1996  '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  proposes  to  modify  its  rules 
and  related  mformation  to  expand  the 
types  of  securities  that  are  deemed 
eligible  for  clearing  fund  collateral  and 
to  redefine  the  concept  of  current 
trading  activity  for  loss  allocation 
purposes 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be.  e.xamined  at  the  places  specified 
in  Item  IV  beiow.  GSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. ' 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Clearing  Fund  Collateral 

GSCC  proposes  to  expand  the  types  of 
securities  that  are  deemed  eligible  for 
clearing  fund  collateral  to  include  all 
eligible  netting  securities.  The  purpose 
of  the  clearing  fund  is  (i)  to  have  on 
deposit  from  each  netting  member  assets 
sufficient  to  satisfy  any  losses  that  might 
be  incurred  by  GSCC  or  its  members  as 
the  result  of  default  by  a  member  and 
the  resultant  close  out  of  that  member's 
settlement  positions;  (ii)  to  maintain  a 
total  asset  amount  sufficient  to  satisfy 
potential  losses  to  GSCC  and  its 
members  resulting  from  the  failure  of 
more  than  one  member;  and  (iii)  to 
ensure  that  GSCC  has  sufficient 
liquidity  at  all  times  to  meet  its  payment 
and  delivery  obligations. 


UMI 


•"  Letter  from  Karen  Walraven.  Vica  President  and 
Associate  Counsel,  GSCC,  to  Jerry  W.  Carpenter, 
Assistant  Director.  Division  of  Market  Regulation. 
Commission  Quly  22.  1996). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 


GSCC  Rule  4  requires  each  netting 
member  to  make  and  to  maintain  a 
deposit  to  the  clearing  fund,  and  Section 
4  thereof  prescribes  the  form  that  a 
netting  member's  clearing  fund  deposit 
must  take.  Currently,  there  are  three 
types  of  eligible  clearing  fund  collateral: 
cash,  eligible  Treasury  securities,  and 
eligible  letters  of  credit.  An  eligible 
Treasury  security  is  defined  as  an 
unmatured,  marketable  debt  security  in 
book-entry  form  that  is  a  direct 
obligation  of  the  U.S.  government.  In 
practice,  GSCC  accepts  only  treasury 
bills,  notes,  and  bonds  as  collateral* 
Conversely,  GSCC  currently  processes  a 
broad  range  of  securities  (i.e.,  eligible 
netting  securities)  through  the  netting 
system.  GSCC  proposes  to  expand  the 
types  of  securities  that  will  be  deemed 
acceptable  forms  of  clearing  fund 
collateral '  to  include  all  securities  that 
are  eligible  for  the  netting  system  (e.g., 
any  non-mortgage-backed  security, 
including  zero-coupon  securities,  issued 
or  guaranteed  by  the  U.S.,  a  U.S. 
government  agency  or  instrumentality, 
or  a  U.S.  government-sponsored 
corporation).  GSCC  believes  that  the 
risks  associated  with  this  broader  range 
of  government  securities  are  minimal 
and  can  be  managed  in  an  appropriate 
fashion,  as  discussed  below. 

GSCC  believes  that  an  expansion  of 
acceptable  clearing  fund  collateral  will 
benefit  its  members  by  providing  them 
with  more  flexibility  in  meeting  their 
clearing  fund  obligations  and  that  the 
expansion  will  enable  GSCC  to 
maximize  the  liquidity  of  the  clearing 
fund  at  risk  levels  that  are  not 
significantly  higher  than  those  present 
under  the  current  definition.  The 
securities  in  the  eligible  netting  security 
category  are  eligible  for  settlement  on  a 
book-entry  basis  over  the  Fedwire,  are 
liquid,  and  are  not  subject  to  a  high 
degree  of  price  volatility.  Nonetheless, 
GSCC  intends  to  limit  liquidity  and 
price  volatility  risks  by  applying  an 
appropriate  haircut  percentage  to  each 
type  of  security  accepted  as  clearing 
fund  collateral.  The  haircut  will  be  at 
least  equal  to  the  haircut  GSCC  takes  on 
eligible  Treasury  securities,^  and  in  no 


■  *  Currently,  only  coupon  bearing  Treasury  notes 
and  bonds  are  eligible  as  clearing  fund  collateral 
See  Securities  Exchange  Act  Release  No.  33237 
(December  1, 1993).  58  FR  63414. 

'  At  this  time  no  change  is  proposed  with  respect 
to  the  cash  and  letters  of  credit  eligible  for  clearing 
fund  deposits. 

•Section  4  of  GSCC  Rule  4  provides  that  eligible 
Treasury  securities  with  a  remaining  maturity  of 
greater  than  one  year  and  less  than  ten  years  are 
subject  to  a  three  percent  haircut  while  securities 
with  a  remaining  maturity  of  ten  years  or  greater  are 
subject  to  a  five  percent  haircut.  GSCC  does  not 
propose  to  change  these  existing  haircut  provisions 
at  this  time. 


event  will  the  haircut  be  lower  than  that 
applied  to  the  relevant  security  by 
GSCC's  liquidity  bank. 

Furthermore,  pursuant  to  action  by  its 
Board  of  Directors,  under  the  proposed 
rule  change  GSCC  will  retain  the  right 
to  refuse  to  accept  particular  types  of 
coilateral  for  liquidity  or  other  reasons. 
Such  refusal  could  arise  under  a  variety 
of  circumstances  such  as  GSCC's 
liquidity  bank's  reluctance  to  accept  a 
certain  type  of  security  as  collateral  for 
an  extension  of  credit. 

2.  Loss  Allocation 

Rule  20,  Section  4(c)  of  GSCC's  rules 
provides  that  upon  a  member's  default 
GSCC  will  close  out  the  positions  of  the 
defaulting  member.  If  the  close  out  of  all 
the  defaulting  members  positions 
results  in  GSCC  incurring  a  loss,  that 
loss  will  be  allocated  pursuant  to  GSCC 
Rule  4, 

Under  Section  8  of  Rule  4.  GSCC 
looks  first  to  the  defaulting  member's 
clearing  fund  collateral.  If  the  defaulting 
member's  collateral  does  not  fully  cover 
GSCC's  loss,  GSCC  determines  the 
proportion  of  the  remaining  loss  that 
arose  in  connection  with  non-brokered 
[i.e.,  direct)  transactions  and  the 
proportion  that  rose  in  connection  vwth 
brokered  transactions.  Brokered 
transactions  are  categorized  as  either 
brokered  transactions  involving  only 
members  or  brokered  transactions 
involving  a  nonmember  on  one  side  of 
the  trade. 

To  the  extent  a  remaining  loss  is 
determined  to  arise  in  connection  with 
direct  transactions,  the  loss  is  allocated 
pro  rata  among  netting  members  other 
than  interdealer  brokers  based  on  the 
dollar  value  of  the  trading  activity  of 
each  such  netting  member  with  the 
defaulting  member  netted  and  novated 
on  the  day  of  default.  If  the  loss  is 
determined  to  arise  in  connection  with 
member  brokered  transactions,  GSCC 
allocates  ten  percent  of  the  loss  to  the 
interdealer  broker  netting  members  on 
an  equal  basis  regardless  of  the  level  of 
trading  activity  of  each  such  broker  with 
the  defaulting  member.  The  remainder 
■of  the  loss  is  divided  pro  rata  among  all 
other  netting  members  based  upon  the 
dollar  value  of  each  netting  member's 
trading  activity  through  interdealer 
brokers  with  the  defaulting  member 
netted  and  novated  on  the  day  of 
default.  If  the  loss  is  determined  to  arise 
in  connection  with  nonmember 
brokered  transactions,  GSCC  allocates 
ten  percent  of  the  loss  to  the  interdealer 
broker  netting  members  on  an  equal 
basis  regardless  of  the  level  of  trading 
activity  of  each  such  broker  with  the 
defaulting  member  The  remainder  of 
the  loss  is  allocated  pro  rata  among  the 
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Categor>'  2  interdealer  broker  netting 
members  that  were  parties  to  such 
nomnember  brokered  transactions  based 
upon  the  dollar  value  of  each  such 
broker  members  trading  activity  with 
the  derfaulting  member  netted  and 
novated  on  tht  day  of  default.' 

An  important  principle  m  the  loss 
allocation  process  is  the  definition  of 
'trading  activity  with  the  defaulting 
member  netted  and  novated  on  the  day 
of  default.'  ^  GSCC's  rules  define  this  as 
trading  activity  with  a  defaulting 
member  submitted  by  a  netting  member 
that  was  compared,  entered  the  net.  and 
was  novated  on  the  business  day  on 
which  the  failure  of  the  defaulting 
member  to  fulfill  its  obligations  to  GSCC 
•occurred.  However,  if  the  aggregate  level 
of  such  trading  activity  is  less  than  the 
dollar  value  amount  of  the  defaulting 
member's  securities  liquidated  pursuant 
to  GSCC's  close  out  procedure,  the  tenn 
wiii  encompass  trading  activity  going 
back  as  many  days  as  is  necessary  to 
reach  a  level  of  activity  that  is  equal  to 
or  greater  than  the  dollar  value  amount 
of  such  liquidated  securities 

GSCC  proposes  to  modify  its  loss 
allocation  procedures  by  redefining  the 
concept  of  "trading  activity  with  the 
defaulting  member  netted  and  novated 
on  the  day  of  default"  to  capture  a  ievei 
of  trading  activity  that  is  at  least  five 
times  the  dollar  value  amount  of  the 
securities  of  the  defaulting  member  that 
are  liquidated.  The  five-fold  multiple  is 
based  on  the  approximate  netting  factor 
of  eighty  percent.  Historically,  the 
aggregate  transactions  processed 
through  GSCC's  netting  system  net 
down  to  approximately  twenty  percent 
of  the  aggregate  transactional  volume 
[i.e.,  for  approximately  every  five 
transactions  that  enter  the  netting 
process,  only  one  needs  to  be  settled 
through  the  movement  of  securities  and 
cash). 

GSCC's  current  approach  to  loss 
allocation  focuses  on  the  date  on  which 
a  transaction  is  netted  and  noveited  by 
GSCC  and  this  will  continue  to  be  the 
case.  However,  with  the  advent  of 
netting  of  repurchase  agreements 
("repos")  and  the  resultant  increase  in 
the  number  of  relatively  longterm 
transactions  introduced  into  the  netting 
process,  GSCC  has  reevaluated  its  loss 
allocation  process  with  a  view  toward 
better  taking  into  account  the  duration 
of  netted  transactions. 


'  Category  1  interdealer  brokers  act  exclusively  as 
brokers  and  trade  only  with  netting  members  and 
with  certain  grandfathered  norunember  firms. 
Category  2  interdealer  brokers  are  permitted  to  have 
up  to  ten  percent  of  their  business  with  nonnetting 
members  other  than  grandbthered  noninembers. 

»GSCC  Rule  4.  SecUon  8(8)(v). 


The  proposed  approach  Qcjes  not  take 
into  account  the  duration  of  the  trade 

fi.e  .  t  he  time  between  trade  date  and 
settlement  date)  Rather.  GSCC  seeks  a 
'tiaiance  between  assessing  transactions 
based  purely  on  when  they  were  entered 
into  versus  taking  into  account  their 
duration  by  e.xpand!ng  the  amount  of 
trading  that  wiil  be  encompassed  for 
loss  allocation  purposes.  GSCC  believes 
this  wnl!  have  the  effect  of  establishing 
a  greater  incentive  for  members  to  assess 
the  creditworthiness  of  coimterparties. 

GSCC  believes  the  proposed  rule 
change  is  consistent  with  its  obligations 
under  Section  17A  of  the  Act  ^  because 
by  broadening  the  range  of  securities 
acceptable  as  clearing  fund  collateral 
and  by  modifying  the  loss  allocation 
procedures  to  encompass  more  trades, 
GSCC  will  faciUtate  member 
transactions  and  will  cause  members  to 
assess  the  creditworthiness  of  their 
counterparties  based  on  duration  of 
transactions.  This  should  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  filing,  and  comments  will  be 
solicited  by  an  important  notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S,C,  §552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street  N.W,, 
Washington,  D.C,  20549,  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC,  All  submissions  should 
refer  to  File  No,  SR-GSCC-96-05  and 
should  be  submitted  by  September  9, 
1996, 

For  the  Commission  by  the  Division  of 
Market  RegulatioD,  pursuant  to  delegated 
authority.'° 

Margaret  H.  McFariand, 
Depu  ty  Secretary. 
[FR  Doc.  96-21054  Filed  8-lfr-W;  8:45  am] 

Btl.UNO  COOe  801(M)1-M 


[Release  No  34-37549;  File  No  SR-XSCC- 

96-13] 

Self  Regulatory  Organizations. 
National  Securities  Clearing 
Corporation.  Notice  of  Fihng  of 
Proposed  Rule  Change  Relating  to  the 
Guarantee  of  When-lssuea  ana 
Balance  Order  T.'-ades 

August  9,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
Jime  21, 1996,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
Chi  August  1. 1996,  NSCC  amended  the 
proposed  rule  change.^  The  Commission 
is  pubUshing  this  notice  to  solicit 


»15U.S,C78q-l(1988). 


10 17  CFR  200.30-3(8)(12)  (1995). 

'  15  U.S.C  788(b)(1)  (1988). 

'  Letter  from  Julie  Beyers,  Associate  Counsel, 
NSCC,  to  Jerry  Carpenter,  Assistant  Director, 
Division  of  Market  Regulation,  Commission  (August 
1. 1996). 
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comnients  on  the  proposed  rule  change 
from  interested  persons. 

I.  Seif-Regulalory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NSCC  proposes  to  modify  its  rules 
and  proc:ediires  to  guarantee  when- 
issued  and  when-distributed 
(collertively    when-issued")  and 
balance  order  trades  as  of  midnight  on 
the  day  the  trades  are  reported  to 
members  as  compared/recorded. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  beiow.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant. 
aspects  of  such  statements.^ 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutoiy  Basis  for,  the  Proposed  Rule 

Change 

NSCC  does  not  ourently  guarantee 
when-issued  or  balance  order  trades. 
The  purpose  of  the  proposed  rule 
change  is  to  extend  NSCC's  guarantee 
for  members  to  these  trades,  NSCC 
proposes  to  guarantee  when-issued  and 
balance  order  trades  at  the  same  point 
in  the  clearance  and  settlement  process 
as  it  guarantees  regular-way  trades  in 
the  Continuous  Net  Settlement  ("CNS") 
accounting  operation.  Regular-way  CNS 
trades  are  guaranteed  as  of  midnight  on 
the  day  the  trades  are  reported  to 
members  as  compared/recorded.  The 
proposed  guarantee  of  when-issued  and 
balance  order  trades  is  intended  to 
provide  NSCC's  members  with  greater 
certainty  in  the  settlement  of  such 
trades. 

NSCC  intends  to  collateralize  its 
increased  exposure  from  guaranteeing 
when-issued  and  balance  order  trades 
by  collecting  clearing  fund  based  on 
market  risk  and  liquidation  risk.*  With 


UMI 


'  The  Commission  has  modified  the  text  of  these 
statements. 

*  The  market  risk  component  of  the  CNS  portion 
of  the  clearing  fund  formula  requires  that  each 
NSCC  member  contribute  to  the  clearing  fund  an 
amount  approximately  equal  to  the  net  of  each 
day's  difference  between  the  contract  price  of 
pending,  compared  CNS  trades,  exclusive  of  trades 
reported  by  The  Options  Clearing  Corporation 
("OCC")  which  are  the  result  of  options  exercises 
and  assignments,  and  the  current  market  price  for 
all  guaranteed  pending  CNS  trades,  exclusive  of 


respect  to  CNS  trades,  the  calculation  of 
the  market  risk  component  is  based  on 
a  rolling  average  of  the  prior  twenty 
days'  mark-to-market  differential  this 
is  the  method  NSCC  proposes  to  use  for 
balance  order  trades.  NSCC  proposes  to 
use  the  market  risk  component  for 
when-issued  trades  based  on  the  mark- 
to-market  difi^erential  for  the  previous 
business  day  only.  A  mark-to-market 
differential  based  on  the  previous 
business  day  only  for  when-issued 
trades  is  necessary  because  of  the 
typically  more  volatile  nature  of  when- 
issued  trades. 

With  respect  to  CNS  trades,  the 
calculation  of  the  liquidation  risk 
component  is  based  on  all  pending 
trades  and  foiled  trades.  The  hquidation 
risk  component  for  when-issued  trades 
will  be  based  only  upon  pending  when- 
issued  trades.  The  liquidation  risk 
component  for  balance  order  trades  will 
be  based  on  all  pending  balance  order 
trades  and  failed  trades  to  the  extent  the 
contra-party  to  any  such  failed  trade  is 
a  regional  interface  account. 

Accordingly.  NSCC  proposes  to 
modify  Addendum  M  to  its  Rules  and 
Procedures.  Statement  of  Policy  in 
Relation  to  the  Completion  of  Pending 
CNS  Trades,  to  delete  the  language  that 
excepts  when-issued  tfades  from 
NSCC's  policy  of  guaranteeing  the 
completion  of  CNS  trades  as  of  midnight 
of  the  day  the  trades  are  reported  to 
members  as  compared.  NSCC  further 
proposes  modifying  Addendum  M  to 
include  a  statement  of  its  policy  of 
guaranteeing  the  completion  of  when- 
issued  trades  as  of  midnight  of  the  day 
trades  are  reported  to  members  as 
compared/recorded . 

NSCC  also  proposes  to  modify 
Addendum  K  to  its  Rules  and 
Procedures,  Interpretation  of  the  Board 
of  Directors— Application  of  Clearing 
Fund,  to  reflect  that  NSCC  will 
guarantee  the  completion  of  balance 
order  trades  as  of  midnight  of  the  day 
such  trades  are  reported  to  members  as 
compared/recorded  through  the  close  of 
business  of  T+3,  regardless  of  whether 
the  member  could  have  made  delivery 
on  T+3.  Addendimi  K  will  be  modified 
further  to  include  a  statement  of  its 
policy  of  guaranteeing  the  completion  of 
when-issued  trades  as  of  midnight  of  the 
day  the  trades  are  reported  to  members 
as  compared/recorded.  NSCC  also 
proposes  to  modify  Addendum  K  to 
state  that  it  will  consider  all  when- 


trades  reported  by  OCC  which  are  the  result  of 
options  exercise  and  assignments  which  have  not 
as  yet  reached  settlement.  In  addition,  to  protect 
against  liquidation  risk.  NSCC  will  collect  .25%  of 
the  net  of  all  guaranteed  pending  CNS  trades  and 
open  CNS  positions.  NSCC  Procedure  XV,  Sections 
A.l.(a)(l)(b)  AND  a.l.(A)(l)(c). 


issued  trades  of  members  as  if  the  trades 
were  CNS  transactions  for  purposes  of 
clearing  fund  calculations  and 
surveillance  regardless  of  the 
accounting  operation  in  which  the 
trades  ultimately  settle. 

Because  NSCC  is  guaranteeing  three 
different  types  of  transactions. 
Procedure  XV,  Clearing  Fund  Formula 
and  Other  Matters,  is  being  modified  to 
specifically  include  the  calculations 
described  above  for  when-issued  and 
balance  order  trades.  NSCC  also 
proposes  to  modify  .addendum  B, 
Standards  of  Financial  Responsibility- 
Operational  Capability,  to  eliminate  the 
use  of  the  previous  twenty  business 
days'  activity  as  a  basis  to  determine 
whether  additional  clearing  fund 
deposit  must  be  collected  when  a 
member's  clearing  fund  requirement  for 
CNS  activity  exceeds  the  previous 
month-end  requirement  by  a  certain 
percentage  threshold. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act.^ 
and  the  rules  and  regulations 
thereunder  because  it  is  designed  to 
assure  the  safeguarding  of  securities  and 
funds  in  the  custody  or  control  of  NSCC 
or  for  which  it  is  responsible  and,  in 
"general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's   ' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 


»15U.S.C78q-l(1988). 
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(Bj  Institute  proceedings  to  determine 
A'hether  the  proposed  ruie  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v\Titten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  wntten  submissions 
should  file  six  copies  thereof  with  the 
Secretarv'.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  pnncipal 
office  of  NSCC.  .Ml  submissions  should 
refer  to  File  No.  SR-NSCC-96-13  and 
should  be  submitted  by  September  9. 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authontv  " 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  96-21053  Filed  8-16-96:  8:45  am] 

BILUNC  CODE  SC1(MI1-M 


[Release  No.  34-37554;  FHe  Nos.  SR- 
SCCP-9e-03  and  SR-Phiiadep-«6-07] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia 
and  Philadelphia  Depository  Trust 
Company;  Order  Granting  Temporary 
Approval  of  Proposed  Rule  Changes 
To  Establish  Separate  Participant 
Categories  for  Inactive  Accounts 

August  9.  1996. 

On  May  8, 1996,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCF") 
and  the  Philadelphia  Depository  Trust 
Company  ("Philadep")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"!  proposed  rule  changes 
(File  Nos.  SR-SCCP-96-03  and  SR- 
Philadep-96-07)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposals 
were  published  in  the  Federal  Register 


on  May  31.  1996.^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  changes 
through  December  31.  1996. 

I.  Description  of  the  Proposals 

SCCF  and  Philadep  are  establishing 
separate  participant  categories  for 
inactive  accounts  and  are  amending 
their  respective  participants  fund 
formulas  with  respect  to  such  inactive 
accounts.  Pursuant  to  the  rule  changes, 
SCCP  and  Philadep  are  defining  in  their 
rules  "inactive  account(s)"  as  an 
account  in  which  a  participant  conducts 
de  minimis  activity,  which  will  be 
established  as  twenty  or  fewer  trades 
per  month  for  SCCP  participants  and 
less  than  $100  in  monthly  billing 
activities  for  Philadep  participants. 
SCCP  and  Philadep  propose  to  decrease 
the  required  contribution  to  the 
participants  fund  for  inactive  accoimts 
from  $10,000  to  $5,000.  SCCP  and 
Philadep  believe  that  inactive  accounts 
pose  virtually  no  risk  to  the  clearing 
corporation  or  the  depository  as  long  as 
they  remain  inactive. 

SCCP  and  Philadep  have  established 
procedures  to  detect  a  change  in  the 
status  of  a  participant's  account  from 
inactive  to  active  and  to  immediately 
collect  additional  required  participants 
fund  contributions  at  such  time. 
Following  the  admission  of  a 
participant.  SCCP  and  Philadep  monitor 
participants  account  activities  to  assure 
that  the  proper  participants  fund 
contribution  is  being  collected. 

With  respect  to  inactive  accounts, 
SCCP's  and  Philadep's  Finance  and 
Administration  Departments  will 
identify  for  SCCP  and  Philadep  the 
specific  accounts  that  are  currently 
inactive.  Thereafter,  SCCP's  Operations 
Department  will  monitor  on  a  daily 
basis  purchase  and  sale  blotters  for  each 
inactive  account.  Trade  activity  detected 
from  inactive  accounts  will  be  compiled 
on  a  separate  report  identifying 
cumulative  activity  in  each  inactive 
account  during  a  monthly  billing  cycle. ^ 
In  the  event  that  activity  in  an  inactive 
account  exceeds  ten  trades  but  is  fewer 
than  twenty-one  trades  for  a  particular 
month,  SCCP's  Operations  Department 
will  immediately  notify  SCCP's  Finance 
and  Administrative  Department  and 
SCCP's  compliance  officer. 

Similarly,  Philadep's  Operations 
Department  will  monitor  daily  deposit, 
transfer,  and  miscellaneous  deUver 


order  ("MDO")  activity  of  each  inactive 
account.  The  Operations  Department 
wrill  generate  a  report  that  maintains  a 
cumulative  total  of  deposits,  transfers, 
and  MDOs  occurring  in  each  inactive 
account  for  each  monthly  billing  cycle.* 
If  the  cumulative  total  exceeds  forty 
transfers,  deposits,  and  MDOs  but  is  less 
than  seventy-five  for  any  inactive 
account  in  any  given  month,  Philadep's 
Operations  Department  will 
immediately  notify  Philadep's  Finance 
and  Administration  Department  and 
Philadep's  comphance  officer.' 

Once  a  SCCP  or  Philadep  inactive 
participant  exceeds  the  respective 
thresholds  described  above,  the 
respective  Finance  and  Administration 
Dep>artments  will  verify  the  activity, 
immediately  call  the  participant,  and 
send  a  letter  to  the  paorticipant 
requesting  that  the  participant  wrire 
additional  funds  to  meet  the  new 
required  participants  fund  contribution 
associated  with  an  active  account.  In 
order  for  the  participant  to  conduct 
further  account  activity,  the  required 
funds  must  be  wared  to  SCCP  or 
Philadep  (depending  on  whether  the 
inactive  accoimt  is  at  SCCP  or  Philadep) 
by  the  next  business  day.  If  the 
participant  does  not  wire  the  required 
participants  fund  contributions  by  the 
next  business  day,  the  participant's 
account  will  be  suspended  on  the 
business  day  after  the  additional 
contribution  was  due  to  prevent  any 
further  activity  in  the  account.  A 
participant's  failure  to  timely  wire  the 
required  participants  fund  contributions 
also  will  subject  the  participant  to  a 
$500  fine  for  the  first  offense  and  a 
$2,000  fine  for  the  second  offense 
during  a  calendar  year.^ 

When  an  inactive  account  becomes 
active,  the  accoimt  will  be  subject  to  the 
normal  monthly  review  and  update 
process,  and  the  respective  Finance  and 
Administration  Departments  will 
recalculate  each  participant's  required 
deposit  using  the  applicable 
participants  fund  formulas. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 


» 17  CFR  200.30-3(a)(12)  (1995). 
'15U.S.C78a(b)(l)(1988). 


'  Securities  Exdiange  Act  Releases  No.  37244 
(May  24,  1996),  61  FR  27377  and  37245  (May  24, 
1996).  61  FR  27379. 

'This  report  will  be  distributed  on  a  daily  basis 
to  SCCP  management  and  SCCP's  compliance 
officer. 


"  This  report  will  be  distributed  on  a  daily  basis 
to  Philadep  management  and  Philadep's 
compliance  officer. 

'The  seventy-five  transaction  threshold  serves  as 
a  reliable  proxy  to  determine  when  a  participant's 
account  has  incurred  SlOO  of  billing  activity. 
Pursuant  to  Philadep's  fee  schedule,  the  most 
expensive  activity  among  deposits,  transfers,  and 
MIXDs  multiplied  by  75  typically  generates  less 
than  SlOO  in  monthly  billings. 

*  An  offense  refers  to  the  number  of  times  that  the 
account  was  suspended  from  conducting  any 
further  business  for  failure  to  furnish  SOCP  or 
Philadep  with  the  required  participants  fund 
contribution. 
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agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custodyor  control  of 
the  clearing  agency  or  for  which  it  is 
responsible/  The  Commission  believes 
the  proposed  rale  changes  are  consistent 
with  SCCP  s  and  Philadep's  obligations 
under  Section  17A(b)(3)(F)  because  the 
proposals  establish  separate  participant 
categories  designed  for  participants  that 
conduct  limited  activity  while 
providing  pro<;edures  that  identify  and 
monitor  the  activity  in  those  participant 
accounts  to  assure  that  the  activity 
remains  limited. 

On  February  22. 1996,  the 
Commission  temporarily  approved 
through  August  31,  1996.  portions  of 
SCCP's  and  Philadep's  proposed  rule 
changes  to  implement  their  conversion 
to  a  same-day  funds  settlement  system." 
The  Commission  granted  temporary 
approval  to  components  of  SCCP's  and 
Philadep's  proposed  rule  changes 
relating  to  their  participants  fund 
formulas  because  Commission  staff  was 
concerned  about  the  adequacy  of  SCCP's 
and  Philadep's  participants  fund 
formulas  to  provide  a  sufficient  source 
of  cash  liquidity.  The  Commission 
continues  to  be  concerned  about  the 
liquidity  provided  by  SCCP's  and 
Philadep's  formulas  and  believes  that 
lowering  the  required  deposits  on  any 
category  of  participants  may  inhibit 
SCCP  s  and  Philadep's  ability  to  protect 
themselves  and  their  participants  from 
settlement  failures  and  participant 
defaults. 

In  addition  to  establishing  new 
categories  and  participants  fund 
requirements  for  inactive  participants, 
SCCP  and  Phiiadep  are  establishing  new 
surveillance  procedures  to  monitor 
inactive  participants'  accounts  to  ensure 
that  inactive  participants  are  not  able  to 
conduct  levels  of  activity  above  the 
inactive  account  thresholds  without 
depositing  additional  funds.  Therefore, 
the  Commission  believes  that  it  is 
appropriate  to  grant  temporary  approval 
of  the  proposals  in  order  that  the 
Commission,  SCCP.  and  Phiiadep  have 
the  opportunity  to  review  and  monitor 
SCCP's  and  Philadep's  administration  of 
these  new  categories  of  participants  and 
the  effectiveness  of  the  surveillance 
procedures  established  under  these 
proposed  rule  changes  before  the 
proposal  receives  permanent  approval. 
Therefore,  the  Commission  is 


UMI 


'  15  U.S.C.  78q-l  (b)(3)(F)  (1988). 

"Securities .Exchange  Act  Release  Nos.  36857 
(February  22. 1996),  61  FR  7846  lSR-SCCP-95-061 
and  36876  (February  22.  1996),  61  FR  7841  (SR- 
Pbiladep>-95-06|  (orders  granting  partial  temporary 
approval  and  partial  permanent  approval  of  , 
proposed  rule  changes). 


temporarily  approving  the  proposed 
rule  change  through  December  31.  1996 

During  the  p>eriod  of  temporary 
approval,  the  Commission  will  continue 
to  monitor  and  to  analyze  the  adequacy 
of  the  participants  fund  formulas 
associated  with  inactive  accounts.  In 
this  regard,  the  Commission  requests 
that  SCCP  and  Phiiadep  submit  on  a 
monthly  basis  reports  detailing  the 
number  of  inactive  participants,  the 
value  of  their  participants  fund 
deposits,  the  total  activity  in  each 
inactive  account  for  the  prior  month. 
and  the  steps  taken  in  the  event  that  an 
inactive  participant  became  active. 

ni.  Conclusion 

On  the  basis  of  the  foregoing  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
SCCP-96-03  and  SR-Philadep-96-07) 
be,  and  hereby  are,  temporarily 
approved  through  December  31, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  96-21052  Filed  8-16-96;  8:45  ami 

BtLUNG  CODE  8010-01-M 


SOCIAL  SECURmr  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  P.L.  104- 
13  effective  October  1, 1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  listed  below. 
which  was  published  in  the  Federal 
Register  on  June  14, 1996,  has  been 
submitted  to  OMB. 

(Call  Reports  Clearance  Officer  on  (410) 
965-4125  for  copies  of  package) 

OMB  Desk  Officer:  Laura  Oliven. 

SSA  Reports  Clearance  Officer:  Judith 
T.  Hasche. 

Customer  Satisfaction  Survey 
Questionnaires— 0960-05 21.  The  Social 
Security  Administration  will  conduct 
surveys  to  measure  the  public's 
perception  of  the  quahty  of  SSA  "s 


services,  to  determine  public 
expectations  and  preferences  for  service 
delivery.  The  information  collected  on 
the  survev  forms  (SSA-3299,  SSA-4000, 
SSA-4298  and  SSA-^299)  will  be  used 
to  identify  areas  of  needed  improvement 
and  initiate  corrective  action.  The 
respondents  are  beneficiaries  entitled  to 
old  age.  survivors  or  disability  benefits 
(title  II)  and  supplement  security 
income  (title  XVI)  recipients; 
individuals  whose  applications  under 
either  title  were  denied;  and  applicants 
for  Social  Security  number  cards. 


SSA-^000 

SSA-4298/ 

SSA-3299 

4299 

Number  of 

9,000  (total) 

1,500. 

Respond- 

ents: 

Frequency  of 

1  „.. 

1. 

Response;. 

Average  Bur- 

15 minutes  ... 

10  minutes. 

den  Per 

Response;. 

Estimated  Ar>- 

2,250  hours 

250  hours. 

nual  Bur- 

den:. 

■ 

'  17  CFR  200.3O-3(a)(12)  (1995). 


Written  comments  and 
recommendations  regarding  this 
information  collection(s)  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  following 
addresses: 

(OMB)  Office  of  Management  and 
Budget,  OIRA,  Attn:  Laura  Oliven, 
New  Executive  Office  Building,  Room 
10230.  Washington,  DC  20503 
(SSA)  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T  Hasche,  6401 
Security  Blvd,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

Dated:  Augusts,  1996. 
Judith  T.  Hasche. 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc.  96-20907  Filed  8-16-96;  8:45  ami 

BILUNG  CODE  4190-29-P 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 

Valley  .Authonty  (Meeting  No.  1487). 

TIME  AND  DATE:  9  a.m.  (EDT),  August  21. 

1996. 

PLACE:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
July  11, 1996. 
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New  Business 


Discussion  Item 

Preliminary  Rate  Review. 

C — Energy 

Cl  Extension  of  prograni  offering 
incentives  to  employees  and  retirees  to 
purchase  efficient  electric  appliances. 

E — Real  Property  Transactions 

El.  Sale  of  a  permanent  easement  to  lake 
Beeler  affecting  approximately  Oil  acre  of 
land  on  Norris  Lake,  Claiborne  County, 
Tennessee  (Tract  no.  XNR-902H1 

E2.  Conveyance  of  a  permanent  easement 
affecting  approximately  0.76  acre  of  land  on 
Fort  Loudon  Lake  in  Loudon  County, 
Tennessee  (Tract  No  XFL-128H),  in 
exchange  for  the  abandonment  of  an  existing 
road  easement  affecting  approximately  1.05 
acres  of  land  (Tract  No.  XFL-117H). 

E3  Grant  of  a  25-year  recreation  easement 
to  the  City  of  Soddy-Daisy.  Tennessee, 
affecting  approximately  27  acres  of  land  on 
Chickamauga  Lake.  Hamilton  County, 
Tennessee  (Tract  No  XTCR-190RE], 

E4  .Abandonment  of  a  right-of-way 
easement  affecting  approximately  15  acres 
on  the  Tupelo-Pontotoc  161 -kV  transmission 
Line  (Tract  No.  TP-37). 

F — Unclassified 

Fl.  TVA  contribution  to  the  TV  A 
Retirement  System  for  Fiscal  Year  1997 — 
Retirement  System  Annual  Report. 

Information  Items 

1.  Change  No  28  to  Contract  No,  90BYB- 
93697C  with  Oracle  Corporation  to  increase 
the  contract  by  up  to  $8  million. 

2.  Revision  to  "Term  of  Contract"  section 
of  wholesale  power  contracts  with 
distributors. 

3.  Deed  modification  affecting 
approximatply  3  2  acres  of  former  TVA  land 
on  Chickamauga  Lake,  Hamilton  County, 
Tennessee  (Tract  No  XCR-^4) 

4.  Delegation  of  authority  to  the  Chief 
Financial  Officer  regarding  establishment 
and  implementation  of  decommissioning 
trust  agreements. 

5.  Acquisition  of  engineering  data  from 
Bristol.  Tennessee,  on  the  Bluff  City 
Substation  to  be  used  to  support  TVA's 
efforts  to  finalize  a  strategic  alliance  with 
ABB  Power  T&D  Company  to  develop  and 
market  a  new  loss- loss  transformer 

6.  Deed  modification  affecting 
approximately  39  acres  of  former  TV  .A  land 
on  Noms  Lake,  Union  County,  Tennessee 
(Tract  No.  XNR-589). 

7.  Distributor  power  contract  arrangements 
in  connection  with  the  Mississippi  Lignite 
Project 

8.  Delegation  of  authority  to  enter  into  a 
licensmg  agreement  with  .Apace  Research 
Limited  for  the  commercialization  of  certain 
intellectual  property  relating  to  ethanol 
production 

9.  Abandonment  of  easement  rights 
affecting  approximately  3."  acres  over  a 
portion  of  the  Pulaski-FayetteviMe 
Transmission  Line  in  Giles  County, 
Tennessee  (Tract  Nos.  PF-26  and  -27). 

10.  Sale  of  permanent  easement  to  the  State 
of  Tennessee  for  highway  purposes  affecting 


approximately  0.37  acres  of  TVA's  Singleton 
proper! V  in  Blount  County.  Tennessee  (Tract 
No.  XFL-127H). 

n.  Abandonment  of  transmission  line 
right-of-way  affecting  approximately  4.1 
acres  over  a  portion  of  the  Pickwick  Daro- 
Meraphis  Transmission  Line  in  Shelby 
County.  Tennessee  (Tract  No.  PM-249). 

12.  Filing  of  condemnation  cases. 

1 3  Grant  of  a  30- year  easement  to  the  Qty 
of  Hamman.  Tennessee,  affecting 
approximately  2  7  acres  of  Kingston  Fossil 
Plant  propern  m  Roane  Countv,  Tennessee 
(Tract  No  XESPRR-6P), 

14  .Amendments  to  resolutions  adopted  on 
October  24,  1995.  relating  to  the  sale  of 
Tennessee  Valley  .Authority  Power  Bonds. 

15  New  Business  Practice  entitled,  "The 
Acquisition  of  Fossil  Fuels  and  Related 
TransfKirtation  ■■ 

16  Release  of  $3  million  of  the  remaining 
$4  8  million  vet  to  be  released  under  Contract 
93BYH-93383E  with  I -Net  Incorporated  for 
installation  and  support  of  TVA's  Corporate 
Information  Network. 

For  more  information:  Please  call  TVA 
Public  Relations  at  i423i  632-6000, 
Knoxviile,  Tennessee  Information  is  also 
available  at  TVAs  Washington  Office  (202) 
898-2999 

Dated.  August  14.  1996. 
Edward  S,  Christenbury, 
General  Counsel  and  Secretary. 
!FR  Doc  96-21 1  38  Filed  8-15-96;  9:53  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  People  s  Republic 
of  China 

.August  14   1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 

limits, 

EFFECTIVE  DATE:  August  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  I'.S  Department  of  Commerce, 
(202)  482-^212   For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(^uota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  cunent  limits  for  certain 
categories  are  being  increased  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  ntJtice  60  FR  65299, 
published  on  December  19,  1995).  Also 
see  60  FR  6S292,  published  on 
December  19, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commitiee  for  the  Implementation  of  Textile 
Agreements 

August  14,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1,  1996  and 
extends  through  December  31, 1996. 

Effective  on  August  15, 1996,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China: 


Category 

Adjusted  twetve-nrxxKh 
limit' 

Sublevels  in  Group  1 
200 

688,517  kilograms. 
11.422,261  square 

meters. 
10.752,190  square 

meters. 
1  849  586  dozen 

218 „.. 

226 

237 

239 

313  _ „ > 

314 _ „ 

317/326 

2,900,902  kilograms. 

43.277,798  square 
meters. 

49,921,437  square 
meters. 

20,730,567  square 
meters  of  which  not 
more  than  3,966.165 
square  meters  shall 
be  In  Category  326. 

5,105,017  dozen  pairs. 

320,732  dozen. 

393,784  dozen. 

331  

334 „ 

335 

42932 
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Category 


336  

338/339 


340 


341 


342  

345  

347/348 
350 

351  

352  

369-C* 
359-V« 
360  


361  

362 

363 

369-08 
369-L9 
410 


UMI 


433 
434 
435 
436 
438 
440 


442  

443 

444 

445/446 

447  

448 

611  

613 

614 

615 

617 

631  

633 


Adjusted  twelve-month 

Ifmrt ' 


161,619  dozen. 

2.488,916  dozen  of 
when  not  mofe  than 
1 ,889.360  c»zen 
shall  be  m  Cat- 
egones  338-S/33&- 

857.396  dozen  of 
■  which  not  more  than 
428,698  dozen  shad 
be  m  Category  340- 

686,225  dozen  of 
which  not  more  than 
41  VI 36  dozen  shaH 
be  in  Category  341- 

269,033  dozen 

134,673  dozen. 

2,524.883  dozen. 

162.075  dozer 

526.032  dozer 

1,89\222  dozer 

587,656  tcilograms. 

856.909  Kilograms. 

7,536.065  numbers  o( 
which  not  more  than 
5,139.642  numtjers 
Shall  De  in  Category 
360-P'. 

4.213.614  nwnbers. 

7,337,644  numbers. 

31,476.703  numbers. 

4.704,946  Kilograms. 

3.224,379  kilograms. 

2,056,560  square  me- 
ters ot  whicn  not 
more  than  i  ,648,635 
square  rneters  shall 
be  in  Category  410- 
A  '  <>  and  not  more 
than  1,648,635 
square  meters  shall 
be  in  Categofy  410- 
B". 

23,964  dozen. 

13,664  dozen. 

25,079  dozen. 

15,605  dozen. 

27,307  dozen. 

39.013  dozen  of  which 
not  more  than 
22,293  dozen  shall 
be  in  Category  440- 

43,471  dozen. 

140,442  numbers. 

210,873  numbers. 

298.557  dozen. 

81,163  dozen. 

22,815  dozen. 

5,453,381  square  me- 
ters. 

7,485,032  square  me- 
ters. 

11.762.192  square 
meters. 

24,486,747  square 
meters. 

17,108,642  square 
meters. 

1,243,637  dozen  pairs. 

56,171  dozen. 


Category 


634 

635 

636 

638/639 

640  ...... 

641  

642 

643 

644/844 
645/646 

647 

648 

649 

650 

651  


Adjusted  twelve-month 
limit ' 


652 

659-C'* 
659-«'S 

659-S'«, 

666 .-., 

669-P''. 
670-L'»  , 

831  

833 

835 

836 

840 


611.100  dozen. 

638.346  dozen. 

552.040  dozen 

2,483,433  dozen. 

1,509,764  dozen. 

1,358.579  dozen 

315,466  dozen. 

509.441  numbers. 

3.648,012  numbers. 

861,155  dozen. 

1,584,997  dozen. 

1,132,470  dozen. 

920,239  dozen. 

114,572  dozen. 

773.249  dozen  of 
which  not  more  ttian 
136.136  dozen  shall 
be  in  Category  551- 

2,638,739  dozen. 
409,367  kilograms. 
2,817,627  kilograms. 
609,306  kilograms, 
3,545,389  kilograms. 
1,988,787  kilograms. 
15,828.611  kilograms 
528,552  dozen  pairs. 
27,653  dozen. 
125,014  dozen, 
277,228  dozen. 
486.309  dozen. 


842 ;  268.572  dozen. 


846  , 
847, 


173,839  dozen. 
1,283,745  dozen. 


341-Y:       cxily       HTS       numtsers 
6206J0.3010,    6206.30.3030    and 


'  The  limits  have  nrt  been  adjusted  to  account  for 
any  imports  exported  after  Decemtser  31 ,  1 996 

*  Category  338-S:  aU  HTS  numbers  except 
6109.10.0012.  6109.10.0014,  6109.10.0018  and 
6109.10.0023;  Category  339-S:  ail  HTS  nurritjers 
except  6109.10.0040,  6109.10.0045,  6109  10  0060 
and  6109.10.0065. 

'Category  340-Z:  only  HTS  numtjers 
6206.20.2015,  6205.20.2020,  6205.20.2050  and 
6206.20.2060. 

^Caiegocy 
6204  22.3060. 
6211.42.0054. 

'Category 
6103.42.2025, 
6104.69.8010. 
6203.42.2010, 
6211.32.0010, 

•Category 
6103.19.2030, 
6104.19.8040. 
6110^.2030, 
6110.90.9046, 
6203.19.1030, 
6204.19.8040, 


35&-C:      only 
6103.49.8034, 
611450.0048. 
6203.42.2090. 

621 1.32.0025  and 
35&-V:  only 
6103.19.9030, 
611050.1022, 
611050.2035, 
6201.925010. 
6203.19.9030, 

6211.32.0070  and 


HTS       numbers 

6104.62.1020, 

6114.20  0052. 

5204  62.2010, 

6211.42.0010 

HTS  numbers 
6104  12  0040 
6110.20  1024. 
6110.90.9044. 
6202  92.2020, 
6204  12  0040, 
6211  42.0070. 


'Category 
630251.3010 
630251.9010 
6302.31.7010 

"Category 
6302.60.0010,  6302.91.0005  anH  6302.91  0045 

•Category  369-L:  only  HTS  numbers 
4202.12.4000.  4202.12.8020,  4202.12  8060, 
4202.92.1500,  4202.92.3015  and  4202.92.609C 


360-P:       only 
630251.5010, 
6302.31.3010, 
)  and  6302  J  1.90 10. 
369-0:      only 


HTS  numbers 
630251.7010, 
6302.31.5010. 

HTS       numbers 


'"Category 
5111  11.3000. 
5111.19.2000. 
5111  19.6060. 
5111.30.9000, 
5212.11  1010. 
5212.14  1010. 
5212.22.1010, 
5212.25  1010, 
5407.92.0510. 
5408.31.0510, 
5408.34.0510, 
5515.92.0510, 
5516.33.0610. 

"  Category 
5007.10.6030, 
5112.11.2060, 
5112.19.9030. 
5112.19.9060, 
5112.90.3000. 
5212.11.1020, 
5212.14.1020, 
5212.22.1020, 
521255.1020, 
5407  91  0520, 
5407  94.0520, 
5408.33.0520, 
5515.22.0520, 
5516.32.0520, 

'^Category 
6203.23.0030, 
6205.10.2020, 
6205.90.3020, 

'^Category 

6107,22  0015 

"Category 
6103.23.0055. 
5103.49.2000. 
6104.63  1030. 
6114  30  3044 
6203  43  2090. 
6204,63  1510, 
6211  33  0010, 

*  Category 
6502  00.9C30, 
5505  90.5090. 
6505.90.8090 

'*  Category  659-S.       only      HTS      numbers 

6112.31.0010,  6112.31.0020.         6112.410010, 

6112.41.0020,  6112.41.0030.         6112410040, 

6211.11.1010,  6211.11.1020,    6211.12.1010    and 
6211.12.1020. 


410-A  only 
5111  11  7030. 
5111.19.6020. 
5111  19.6080. 
5111.90.3000, 
5212.12  1010, 
5212.15.1010, 
521253.1010, 
5311.005000. 
5407.93.0510, 
5408.32.0510, 
551513.0510, 
5516.31.0610, 
5516.34.0610  and 

410-8:  only 
5007.90.6030, 
5112.19.9010, 
5112.19.9040. 
5112.20.3000, 
5112.90.9010. 
5212.12.1020, 
5212.15.1020. 
5212531020. 
5309515000. 
5407.92.0620. 
5408.31.0520, 
5408.34.0520, 
5515.92.0520. 
5516.33.0620  and 

440-M:  HTS  numbers  6203.21  0030, 
6205.10.1000.  6205  10.2010, 
6206.30.1510,         6205.30  1520, 

6205.90  4020  and  621 1 .31  0030 

651-6:       only       HTS       numbers 
and  6108.32.0015. 


HTS       numbers 
5111.11,7060, 

5111  19.6040, 
5111.20.9000, 
5111,90.9000, 
5212.13  1010, 
521251.1010, 
5212.24.1010, 
5407.91.0510, 
5407.94.0510, 
5408.33.0510, 
5515.22.0510, 
5516.32.0610, 

6301.20.0020. 

HTS      numbers 

5112  11.2030, 
5112  19.9020, 
5112.19.9050, 
5112.30.3000, 
5112.90.9090, 
5212.13.1020, 
521251  1020, 
5212.24  1020, 
5309.29.2000, 
5407.93  0520, 
5408.32.0520, 
5515.130520, 
5516.31.0520, 

5516.34  0520. 


659-C       ooty 
6103  435020. 
6103.49.8038. 

6104,69.1000, 
6114  30.3054, 
6203.49  1010. 
6204.69  1010. 


HTS  numt)ers 
6103.43  2025, 
6104  63  1020, 
6104  69,8014, 
6203  43,2010, 
6203.49  1090, 
6210  10.9010, 


6211,33,0017  and  621 1.43.0010, 
659-H:       only      HTS       numbers 
650400.9015.         6504.009060, 
6505  90  609C,     6505,90  7090     and 


HTS       numbers 
6305.33.0010, 

HTS      numbers 
4202.92.3020. 


"Category      669-P:       only 
6305  32  0010,         5305.32.0020, 
5305  33.0020  and  6305  39.000C 

'« Category      670-L,       only 
4202,12,8030.         4202,12.8070, 
4202,92.3030  and  4202,92.9025 

The  Ck)mmittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  ralemakjng  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-21025  Filed  8-16-96;  8:45  ami 
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Adjustment  of  an  Import  Restraint 
Limit  for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the  Arab 
Republic  of  Egypt 

August  13    1996 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


August  19.  1996  /  Notices 


42933 


EFFECTIVE  DATE:  August  14.  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  482^212  For  information  on  the 
■  quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Oder  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.Q  1854);  the  Uruguay  Round  Agreements 
Act 

The  current  limit  for  Category  448  is 
being  increased  for  carryforward. 
A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  availat)le  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995).  aIso 
see  60  FK  62401,  published  on 
December  6,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreemen  ts 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  13,  1996. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 


produced  or  manufactured  in  Egypt  and 
exported  during  the  tv»relve-month  period 
beginning  on  January  1. 1996  and  extending 
through  December  31,  1996. 

Effective  on  August  14.  1996,  you  are 
directed  to  increase  the  limit  for  Category  448 
to  19.734  dozen  '  as  provided  for  under  the 
Uruguay  Round  Agreements  Ad  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothmg 

The  Committee  for  the  Implwnentation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Ckx.  96-21027  Filed  8-16-96;  8:45  am] 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  m 
Korea 

August  14,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 
(CITA), 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 


EFFECTIVE  DATE:  August  15,  19%. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Internationai  Traae  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-6707,  For  infonnation  on 
embargoes  and  quota  re-openincs,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authonty:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used  during  1995, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
pubhshed  on  December  19, 1995).  Also 
see  60  FR  62408.  published  on 
December  6, 1995. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguav  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  ImplementaUon 
of  Textile  Agreements 

Comminee  for  the  Implementation  of  Textik 
Agreements 

August  14,  1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury^  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1996  and  extends 
through  December  31. 1996, 

Effiective  on  August  15, 1996,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

Adjusted  twelve-fTX)nth 
limit' 

Subtevel  within 

Group  1 
619/620 

Sublevel  within 

Group  II 
342/642 

92.043.624  square 
meters. 

207.675  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
U,S,C.553(a)(l). 
Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

(FR  Doc.96-21024  Filed  8-16-96;  8:45  am) 
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'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1995. 
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Amendment  of  Export  Visa 
Requirements  for  Certain  Man-Made 
Fil>er  Apparel  Products  Produced  or 
Manufactured  in  the  Republic  of 
Maldives 

August  13,  1996 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACmON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  September  1,  1996. 

F0«  FURTHER  INFORMATION  COffTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202j  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  Maix:h 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U  S.C  1854). 

In  1983,  the  Governments  of  the 
United  States  and  the  Republic  of 
Maldives  agreed  to  amend  their  V\<ia 
•Arrangement,  effected  by  exchange  of 
letters  dated  December  29.  1981  and 
March  22,  1982.  to  require  the  use  of  a 
standard  nine-digit  visa  number. 
beginning  with  the  year  of  quota. 

Effective  on  September  1    1P96,  all 
export  visas  issued  by  the  Republic  of 
Maldives  for  cotton,  wool  and  man- 
made  fiber  apparel  products  in 
Categories  237.  239,  330-359.  431^59 
and  630-659.  produced  or 
manufactured  in  Maldives  and  exported 
from  Maldives  on  and  after  Septemt>er 
1,  1996,  must  contain  the  nine-digit  visa 
number,  beginning  with  the  last  digit  of 
the  year  of  export  rather  than  the  year 
of  quota,  Dunng  the  period  September 
1,  1996  through  September  30,  1996, 
U,S.  Customs  will  accept  either  the  new 
or  the  old  visa  number  format.  Goods 
exported  on  and  after  October  1,  1996 
shall  be  denied  entry  if  not 
accompanied  by  an  appropriate  export 
visa,  beginning  with  the  correct  year  of 
export. 

In  the  letter  published  below,  the 
Chairman  of  CIT.A  directs  the 
Commissioner  of  Customs  to  amend  the 
visa  requirements  to  require  the  use  of 
the  standard  nine-digit  visa  number, 
beginning  with  one  numeric  digit  for  the 
last  digit  of  the  year  of  export,  followed 
by  the  two  character  alpha  countrv  code 
and  a  slx  digit  numeric  senal  number    . 
identifying  the  shipment;  e.g., 
6M\' 123456. 


See  47  FR  36879,  published  on 
August  24, 1992. 
Troy  a  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implemeotation  of  Textile 
AgreemenU 
August  13,  1996. 
CommissioDer  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissiooer  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  August  18, 1982,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements, 
That  directive  directs  you  to  prohibit  entry  of 
certam  cotton,  wool  and  man-made  fiber 
apparel,  produced  or  manufectured  in 
Maldives  which  were  not  properly  visaed  by 
the  Government  of  the  Republic  of  Maldives. 

Effective  on  September  1, 1996  all  export 
visas  issued  by  the  Republic  of  Maldives  for 
cotton,  wool  and  man-made  fiber  apparel  in 
Categories  237,  239,  330-359, 431-459  and 
630-659,  produced  or  manufartured  in 
.Maldives  and  exported  from  Maldives  on  and 
after  September  1,  1996,  must  contain  the 
nine-digit  visa  number,  beginning  with  the 
last  digit  of  the  year  of  export  rather  than  the 
year  of  quota.  During  the  period  September 
1, 1996  tluough  September  30,  1996,  you  are 
directed  to  accept  either  the  new  or  the  old 
visa  number  format.  Goods  exported  on  and 
after  October  1 ,  1996  must  be  accompanied 
by  a  visa  which  contains  the  standard  nine- 
digit  visa  number,  beginning  with  one 
numeric  digit  for  the  last  digit  of  the  year  of 
export,  followed  by  the  two  character  alpha 
cotintry  code  and  a  six  digit  numeric  serial 
number  identifying  the  shipment;  e.g., 
6MV123456.  * 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accomptanied  by  an  appropriate 
exf>ort  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  563(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-21028  Filed  8-16-96;  8::45  am) 
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Adiustment  of  Import  limits  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Turkey 

August  13,  1996, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE:  August  14,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  US  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(3uota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover,  carryforward  and  swing 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995).  Also 
see  60  FR  57576,  published  on 
November  16,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  13.  1996. 
Commissioner  of  Customs. 
Department  of  the  Twasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  9.  1995.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imf>orts  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Turicey  and  exported  dunng 
the  twelve-month  period  which  began  on 
(anuary  1.  1996  and  extends  through 
December  31.  1996 

Effective  on  August  14.  1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  in  the  Uruguay 
Round  .Agreements  .Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 
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Category 


Fatxic  Group 

219.  313.  314.  315. 
317.  326.  617. 
625/626/627/628/ 
629,  as  a  group. 


Subtevel  in  Fabric 

Group 
625/626/627/628/629 


Limit  rx>t  in  a  group 
200 

300/301  _ 

335 

336/636""!™."!.""!! 
338/339/638/639  ... 


340/640  „ 
341/641  ... 

342/642  ... 

347/348  ... 


Adjusted  fwetve-rrionth 
limit' 


151.814,522  square 
meters  of  wtiich  not 
morettian 
38,364,655  sauare 
meters  snail  oe  '■" 
Category  219: 
46,890,133  square 
rr>eters  shall  be  in 
Category  3i3; 
27.281,532  square 
rrteters  snail  be  in 
Category  314; 
36.659,560  square 
meters  shall  be  in 
Category  315; 
38.384,655  square 
meters  shall  be  in 
C{rtegory317; 
4.262.739  square 
meters  shal  be  in 
Category  326: 
25.576.438  square 
meters  shall  tie  in 
Category  617. 


17J270.491  square 
meters  of  which  not 
more  than  7.032.668 
square  meters  shall 
be  in  Category  625; 
6,908.196  square 
meters  shall  be  in 
Category  626; 
6.908,196  square 
meters  shall  be  in 
Category  627; 
6.908,196  sauare 
meters  shal'  oe  in 
Category  628   and 
6,908.196  square 
meters  shall  be  in 
Categorv-  629 

1.618.753  kilograms. 
7,881,594  kilograms. 

340,303  dozen. 

801 ,602  dozen. 

5,081,043  dozen  of 
wtik:h  r>ot  rnore  than 
3,671,334  oozen 
Shan  be  m  Cat- 
egories 338-S,'339- 
S/638-S  639-S  2. 

1,572,232  dozen  of 
which  not  more  ttian 
447,164  Qoze'-'  shall 
t)e  in  Categories 
340-Y/640-Y  3. 

1,552.652  dozen  of 
which  not  more  than 
543,428  dozen  shall 
tie  in  Categories 
341-Y/641-Y*. 

892.350  dozen. 

5,161.161  dozen  of 
which  not  more  than 
1,795.275  dozen 
shall  be  m  Cat- 
egones  347-T/348- 


Category 

Adjusted  twefve-month 
limit  1 

350 

489,641  dozen. 
782,852  dozen. 

351/651 

352/652 

2.588.520  dozen. 
1.808  819  nurrtiers 

361 

369-S6  

1.869.975  kitograms. 
1.269,007-square  me- 
ters of  which  not 

410/624 

more  than  786,329 

square  meters  shall 

• 

be  in  Category  410. 

448 >„.., 

40.961  dozen. 

604 

2,030,452  kilograms. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1995. 

2  Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010.  6105.10.0030. 
6105.90.8010,  6109.10.0027,  6110.20.1025 
6110.20.2040,  6110.20.2065,  6110.90.9068 
6112.11.0030  and  6114.20.0005;  Category 
339-S:  only  HTS  numbers  61 04.22.0060 
6104.29.2049.  6106.10.0010,  6106.10.0030 
6106.90.2510.  6106.90.3010,  6109.10.0070 
6110.20.1030.  6110.20.2045,  6110.20.2075 
6110.90.9070,  6112.11.0040,  611420.0010 
and  6117.90.9020;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  6109.90.1009 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  all  HTS  numbers  except 
6109.90.1050.  6109.90.1060,  6109.90.1065 
and  6109.90.1070. 

3  Category    340-Y:    only    HTS     numbers 

6205.20.2020,    6205.20.2046. 

and    6205.20.2060;    Category 

HTS    numbers    6205.30.2010, 

6205.302050  and 


6205.20.2015. 
6205.202050 
640-Y:    only 
6205.30.2020. 
6205.30.2060. 

*  Category 
620422.3060. 


341 -Y:  only  HTS  numbers 
6206.30.3010,  6206.30.3030 
and  6211.42.0054;  Category  641-Y:  only  HTS 
numbers  6204.23.0(»0,  6204.292030. 
6206.40.3010  and  6206.40.3025. 
5  Category  347-T:  only  HTS  numbers 
"  6103.19.9020,    6103.22.0030. 

6103.42.1040,    6103.49.8010. 
6113.00.9038,    6203.19.1020, 
6203.22.3020,    6203.42.4005. 
6203.42.4015,    6203.42.4025, 
6203.42.4045,    6203.49.8020, 
6211.20.1520,    621120.3810 
and  621 1 .32.0040;  Category  348-T:  only  HTS 
numbers        6104.12.0030,        6104.19.8030 
610422.0040.    6104.29.2034,    6104.622010, 
6104.69.8022,    6112.11.0060. 
6117.90.9060,    6204.12.0030. 
6204.22.3040,    6204.29.4034. 
6204.62.4005,    6204.62.4010. 
6204.62.4030,    6204.62  4040, 
6204.69.6010,    6304.69.9010. 
6211.20.1550.    6211.20.6810, 
621 1 .42.0030  and  6217.90.9050. 

« Category     369-S:     only     HTS     number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-21026  Filed  8-16-96;  8:45  am) 
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6103.19.2015. 
6103.42.1020. 
6112.11.0050, 
6203.19.9020, 
6203.42.4010, 
6203.42.4035, 
6210.40.9033, 


6104.622025. 
6113.00.9042, 
6204.19.8030, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6210.50.9060. 


OFFICE  OF  TnE  UNITED  STA' 
TRADE  REPRESEN'^A-'  VE 


ES 


:'  tne  Spec.aity  S, 
^■:ta,  Deienrrr,',,;  ■ 
■ed  Sugar  is  :■  s;?e.' 


Global izat  : 
Tariff- Ra'r-  ( 
Organ  ff:  hp* 
Sugar 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  determinations. 

summary:  The  Acting  United  States 
Trade  Representative  (USTR)  has 
deteiroined  that  the  in-quota  quantity  of 
the  tariff-rate  quota  for  imported 
specialty  sugars  (1.656  metric  tons)  will 
be  available  on  a  globalized  basis  for  the 
remainder  of  the  quota  period  ending 
September  30. 1996.  and  that  organic 
refined  sugar  is  a  specialty  sugar. 
EFFECTIVE  DATE:  August  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrae  Erickson.  Senior  Economist, 
Office  of  Agricultural  Affairs  (2^2-395- 
6127).  Office  of  the  United  States  Trade 
Representative.  600  17th  Street.  NW. 
Washington.  DC  20508. 
SUPPLEMENTARY  INFORMATION:  As 
specified  in  Additional  U.S.  Note  5  to 
chapter  17  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  the 
United  States  maintains  tariff-rate 
quotas  for  imports  of  refined  sugar 
(sugars,  syrups  and  molasses  provided 
for  under  subheadings  1701.12.10. 
1701.91.10,  1701.99.10. 1702.90.10,  and 
2106.90.44  of  the  HTS).  The  Secretary  of 
Agriculture  established  the  in-quota 
quantity  of  the  tariff-rate  quota  for 
refined  sugar  for  the  period  October  1, 
1995-September  30, 1996,  at  22.000 
metric  tons,  raw  value,  and  reserved 
1.656  metric  tons,  raw  value,  of  this 
amount  for  the  imporiation  of  specialty 
sugars.  (60  FR  42142.) 

Section  404(d)(3)  of  the  Uruguay 
Round  Agreements  Act  (URAA)  (19 
U.S.C.  3601(d)(3))  authorizes  the 
President  to  allocate  the  in-quota 
quantity  of  a  tariff-rate  quota  for  any 
agricultural  product  among  supplying 
countries  or  customs  areas.  The 
President  delegated  this  authority  to  the 
USTR  in  Proclamation  6763,  of 
December  23.  1994.  (60  FR  1007). 

Section  2011.202  (15  CFRPart  2011), 
defines  specialty  sugar  to  include  "other 
sugars,  as  determined  by  the  United 
States  Trade  Representative,  that  would 
be  considered  sp)ecialty  sugar  products 
within  the  normal  commerc*  of  the 
United  States." 

Pursuant  to  section  2011.202,  the 
USTR  has  detenmined  that  organic 
refined  sugar  is  a  s{>ecialty  sugar  within 
the  normal  commerce  of  the  United 
States.  Moreover,  piu^uant  to  section 
404(d)(3)  of  the  URAA.  the  USTR  has 
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determined  that  the  in-quota  quantity  of 

the  tariff-rate  quota  for  specialtv  sugars 

will  be  globalized  for  the  remainder  of 

the  quota  period  ending  September  30. 

1996 

(eimifier  HUlman, 

Onera/  Counsel 

jFR  [>x:.  96-21019  Filed  tt-16-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGO  96-040] 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee 

AGENCY:  Coast  Guard,  DOT 
ACTION:  Notice  of  meetings 


UMI 


summary:  Two  subcommittees  of  the 
Commercial  Fishing  Industry  Vessel 
Advisory  Committee  (CFTVAC)  will 
meet  to  discuss  various  issues  relating 
to  vessel  safety  m  the  fishing  industry. 
Thev  are  the  Subcommittee  on 
Voluntary  Standards  for  I'  S. 
Uninspected  Commercial  Fishing 
Vessels  by  Utilizing  the  Application  of 
Prevention  Through  People  (PTP) 
Principles  and  the  Sub<:ommittee  on 
Stability  Standards  for  Commercial 
Fishing  Industry  Vessels.  The  meetings 
are  open  to  the  public. 
DATES:  The  meetings  of  the 
subcommittees  of  CFFVAC  will  beheld 
on  Thursday  and  Fnday.  September  12 
and  13,  1996,  from  8  30  a.m.  to  4  p,m. 
daily  Written  materia!  and  requests  to 
make  oral  presentations  should  reach 
the  Coast  Guard  on  or  before  September 
6. 1996. 

ADDRESSES:  The  meeting  of  the 
Subcommittee  on  Voluntary  Standards 
Utilizing  PTP  will  tie  held  in  room  1303, 
US.  Coast  Guard  Headquarters,  2100 
Set:oncl  Street  S\V  ,  Wa.shmgton,  DC. 
The  meeting  of  the  Subcommittee  on 
Stability  Standards  will  he  held  in  room 
1103  at  the  same  address.  Written 
material  and  requests  to  make  oral 
presentations  should  be  sent  to 
Commander  Adan  D  Guerrero, 
Commandant  (Cr-MSO-2).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  .Adan  D  Guerrero, 
Exe<:utive  Director  of  CFIVAC,  or 
Commander  Mark  D  Bobal,  Assistant  to 
the  Executive  Director,  telephone  (202) 
267-1181.  fax  (202)  267-4370. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U  S  C.  App.  2, 


.\gendas  of  Meetings 

Subcommittee  on  Voluntary 
Standards  Utilizing  PTP  (Prevention 
Through  People).  The  agenda  includes 
the  following: 

(1)  Review  Voluntary  Standards  of 
Uninspected  Commercial  Fishing 
Vessels  found  in  Navigation  and  Vessel 
Inspection  Circular  (NVIC  5-86)  to 
ascertain  which  standards  should  be 
continued  as  voluntary  in  light  of  the 
regulations  in  46  CFRpart  28. 

(2)  Assist  the  commercial  fishing 
community  by  developing  voluntary 
standards  which  minimize  casualties 
and  injuries  through  application  of  the 
principles  of  PTP. 

(3)  Review  possible  methods  to 
develop  these  voluntary  standards. 

Subcommittee  on  Stability  Standards. 
The  agenda  includes  the  following: 

(1)  Review  existing  stability  standards 
for  Uninspected  Commercial  Fishing 
Vessels  less  than  79  feet  in  length. 

(2)  Review  possible  stability  standards 
to  increase  the  safe  operation  of  these 
vessels. 

Procedural  •  ...••   - '  <> 

Both  meetings  are  open  to  the  public. 
At  the  Sub-Chairperson's  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meetings. 
Persons  wishing  to  make  oral 
presentations  at  the  meetings  should 
notify  the  Executive  Director  no  later 
than  September  6. 1996.  Written 
material  for  distribution  at  a  meeting 
should  reach  the  Coast  Guard  no  later 
than  September  6, 1996.  If  a  person 
submitting  material  would  Uke  a  copy 
distributed  to  each  member  of  a 
subcommittee  in  advance  of  a  meeting, 
that  person  should  submit  20  copies  to 
the  Executive  Director  no  later  than 
August  30, 1996. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  that  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  August  7, 1996. 
Joseph ).  Angelo, 

Director  of  Standards.  Marine  Safety  and 
Environmental  Protection. 
[PR  Doc.  96-21089  Filed  8-16-96;  8:45  ami 
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Surface  Transportation  Board  ^ 
[STB  Finance  Docket  No.  33005] 


CWRR,  Inc.— Acquisition  and 
Operation  Exemption — Mendocino 
Coast  Railway,  Inc.,  d/b/a  California 
Western  Railroad 

CWRR,  Inc.,  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150,31  to  acquire  and  operate 
approximately  40  miles  of  rail  line  and 
ether  assets  of  Mendocino  Coast 
Railway,  Inc.,  doing  business  as 
California  Western  Railroad,  a  wholly 
owned  subsidiary  of  Kyle  Railways. 
Inc.,  between  Fort  Bragg,  CA,  and 
Willits,  CA.  Consummation  was 
expected  to  occur  on  or  after  August  9, 
1996, 

If  the  notice  contains  false  or 
misleading  information,  the  exem.ption 
is  void  ab  initio.  Petitions  to  revoite  the 
exemption  under  49  U,S.C,  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33005,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423  and  served  on: 
Sean  J,  Hogan,  P.O.  Box  1286,  811  N. 
Main  Street,  Fort  Bragg.  CA  95437. 

Decided:  August  12,  1996 

Bv  the  Board.  David  M  Kon.schnik, 

Director.  Office  of  Proceedings, 

Vernon  A,  Williams, 

Secretary. 

IFR  Doc.  96-21041  Filed  &-1&-96;  8:45  am] 
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[STB  Docket  Nos.  AB^51X  and  AB-65 
(Sub-No.  51 8X)1 

Sequatchie  Valley  Railroad  Co.,  Inc.— 
Discontinuance  of  Service 
Exemption— in  Marion  and  Sequatchie 
Counties.  TN;  and  CSX  Transportation, 
Inc.— Abandonment  Exemption — in 
Marion  and  Sequatchie  Counties,  TN 

AGENCY:  Surface  Transportation  Board.* 


■'  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88.  109  Stat.  803.  which  was  enacted  on  December 
29,  1995.  and  took  effect  on  January  1. 1996, 
abolished  the  Interstate  Commerce  Conimission  and 
transferred  certain  functions  to  the  Surface 
Transportation  Board  (Board),  This  notice  relates  to 
functions  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  10901. 

'  The  ICC  Termination  .^ct  of  1995.  Pub.  L.  104- 
88.  109  Stat.  803  (the  ICCTA!,  which  was  enacted 
on  December  29.  1995,  <ind  tooic  effect  on  January 
1,  1996.  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 


ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  pursuant  to  49 
U.S.C.  10502,  exempts  torn  the  prior 
approval  requirements  of  49  U.S.C. 
10903:  (1)  Sequatchie  Valley  Railroad 
Co.,  Inc's  (SQVR)  discontinuance  of 
service  over  28.9  miles  of  rail  line 
between  milepost  LJF-11.0  near  Kimball 
and  milepost  LJF-39.9  at  Brush  Creek, 
in  Marion  and  Sequatchie  Counties,  TN; 
and  (2)  CSX  Transportation,  Inc's 
(CSXT)  abandonment  of  the  28.9-mile 
rail  line,  subject  to  standard  labor 
protective  conditions  and  an 
environmental  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  a  financial  assistance  offer 
has  been  received,  this  exemption  will 
be  effective  on  September  18,  1996. 
Formal  expressions  of  intent  to  file 
financial  assistance  offers  ^  under  49 
CFR  1152.27(c)(2)  and  requests  for  a 
notice  of  interim  trail  use/rail  banking 
must  be  filed  by  August  29, 1996. 
Petitions  to  stay  must  be  filed  by 
September  3, 1996.  Requests  for  a  public 
use  condition  must  be  filed  by 
September  9, 1996.  Petitions  to  reopen 
must  be  filed  by  September  13,  1996. 
ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  Nos.  AB-451X  and  AB-55 
(Sub-No.  518X)  to:  (1)  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423; 
and  (2)  Petitioners'  representatives:  G. 
R.  Abemathy,  P.O.  Box  1317, 
Shelbyville,  TN  37160,  and  Charles  M. 
Rosenberger,  500  Water  Street-J150, 
TacksonviHe.  FL  1^2202 
FOR  FURTHER  INFORMAnON  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  ;s  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Room  2229,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.1 
Decided:  August  7,  1996. 
By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  Commissioner  Owen. 
Vernon  A.  Williams. 
Secretary. 
(FR  Doc.  96-21040  Filed  8-16-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Interna!  Revenue  Sen/ice 

Proposed  Collection:  Comment 
Request  for  Form  1 1 2C—PC 

AGENCY;  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10903. 

^  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  LC.C.2d  164  (1987). 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120-PC.  U.S.  Property  and  Casualty 
Insurance  Company  Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  October  18, 1996, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 11  ii  Constitution 
Avenue  N\V    Wn'^h'ntJton.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

l:t.t.  O.5.  Property  and  Casualty 
Insurance  Company  Income  Tax  Return. 

OMB  Number:  1545-1027. 

Form  Number:  1120-PC. 

Abstract:  Property  and  casualty 
insurance  companies  are  required  to  file 
an  annual  return  of  income  and  pay  the 
tax  due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
income  and  paid  the  correct  tax. 

Current  Actions:  The  major  changes  to 
Form  1120-PC  are  as  follows: 

(1)  On  line  7c,  the  checkboxes  for 
Form  5884  (Jobs  Credit)  and  Form  6765 
(Credit  for  Increasing  Research 
Activities)  were  removed.  The  jobs 
credit  under  Internal  Revenue  Code 
section  51  has  expired  for  employees 
who  began  work  after  1994.  The 
research  credit  under  Code  section  41 
expired  June  30, 1995. 

(2)  Line  lib.  Environmental  tax,  was 
deleted  because  the  environmental  tax 
does  not  apply  to  tax  years  beginning 
after  1995. 

(3)  Schedule  C,  column  (a).  Dividends 
not  subject  to  section  832(b)(5)(B),  was 


removed  because  the  enthes  under  this 
column  are  not  needed. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,200. 

Estimated  Time  Per  Respondent:  203 
hr.,  31  min. 

Estimated  Total  Annual  Burden 
Hours:  447,722. 

The  foUovdng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  7, 1996. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  96-21086  Filed  8-16-96;  8:45  am) 
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DEPARTMENT  OF  VETERANS 

AFFAIRS 

Speci5-  Medica'  ^axisory  Group, 
•notice  c*  Mee'.i-G 

As  required  by  the  Federal  Advisory 
Committee  Act,  the  VA  hereby  gives 
notice  that  the  Special  Medical 
Advisory  Group  has  scheduled  a 
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meeting  on  September  4,  1^*96.  The 
meeting  will  convene  at  H  30  ■a.m  and 
end  at  about  4:00  p  ;r   The  mef^tiug  will 
be  held  in  Room  830  jt  V'A  (,entraf 
Office,  810  Vermont  Avt-nue.  NW 
VVdshington.  DC.  Thb  purpose  ot  -h- 
raeeting  is  to  advise  the  .Secretan  -cA 
Under  Secretary  for  Health  relative  lu 
the  care  and  treatment  of  usaDled 
veterans,  and  other  matters  pertinent  to 
the  Departments  Veterans  Heaitn 
Administration  (VH.M 

The  agenda  for  the  meeting  will 
include  discussion  of  VA  s  special 
programs,  the  VHA  budtjet,  organization 
for  care  deliver.'  withm  the  VeteraiiN 
Integrated  Service  Networks  and 
outcome  reports  from  residency  and 
research  realignment  committees 

All  sessions  will  be  open  to  the 
public  Those  wishing  to  attend  shtr 
contact  Brenda  Ckjodwortn.  Office  u 
I'nder  Secretary  for  Health,  Departn 
of  Veterans  Affairs.  Her  phone  auiiUfer 
IS  (202)  273-5878 

Bv  Direction  of  the  Secretar.' 
Eugene  A.  Brickhouse, 

Committee  Managemfnt  Uf^'.cf' 

'FR  D<x;.  96-21015  Fiiec!  r-.u^..46   '»  45  am) 
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'"its  section  ot  the  f^EDERA:,  "EGiS'tf- 
cx)ntains  editonai  corrections  o*  Drevious'v 
DuDiishecJ  Presidential   Rule,  -"^roposea  Rule 
and  Notice  cJocuments  T^>ese  corections  arc 
preparec  t»>  the  Off'ce  o*  the  ^ eaera- 
Registe'  Agencv  preparea  corrections  are 
issuec  as  siqnec  'documents  anc  appea'  .'- 
the  appropriate  aocijn-ient  categories 
elsewhere  m  the  issue 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AS-AZ-CA-HW-NV-000-0001    FRL-5541-8] 

Correction  of  Implementation  Plans: 
American  Samoa,  Arizona,  California, 
Hawaii,  and  Nevada  State 
Implementation  Plans 

Correction 

In  proposeu  ruie  aomnient  9b-lti834 
beginning  on  page  38664  in  the  issue  of 
Thursday,  July  25, 1996  make  the 
following  correction : 

Or.  page  38674,  in  the  table,  in  the 
third  column,  after  the  sixth  line  ;  ns*^-^* 
the  heading  "Monterey  Bav  UniFied 
APCD 

BILLING  CODE    •  505-0 '-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Chaoter  IX 

[Docl«,et  No,  FR--1087-N-h;:ij 
RlN  2577 -A B68 

Office  of  the  Assistant  Secretary  *or 
Public  and  Indian  Housing: 
Strengthening  the  Role  of  Fathers  n 
Public  Housing  Families,  Advance 
Notice  of  Proposed  Rulemaking 

Correction 

hi  proposed  rule  document  96-19238 
beginning  on  page  39812  in  the  issue  of 
Tuesday,  July  30, 1996,  make  the 
following  correction: 

On  page  39813,  in  the  second  column, 
in  paragraph  numbered  3.,  in  the  fifth 
line  "trpat"  chould  read  "threat". 

m^UHO  CODE   15OS-01-O 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Parts  719,  722.  and  752 

;A!DAR  Notice  &6-11 
RiN  Oil2-AA29 

Miscellaneous  Amendments  tc 
Acquisition  Regulations 

Conrectio/j 

In  rule  document  96-18495  beginning 
on  page  39089  in  the  issue  of  Friday, 
July  26. 1996,  make  the  following 
corrections: 

7^9.271-0     [Corrected] 

1.  On  page  39092,  in  the  second 
column,  the  section  heading,  "718.271- 
3  fAmendedJ  '  should  read  "719.271-3 

[Amended]  '. 
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■"72.103-70    fCorrectecfS 

2.  On  the  sair.u  ^^^i..  in  the  same 
column,  in  amendatory  instruction  26  to 
section  722.103-70,  in  the  third  line, 
"722.103.-1"  should  read  "722.103-1". 

'22.&05-rc      Corrected^ 

3.  On  the  same  page,  in  the  third 
column,  in  section  722.805-70(b)(l)(i), 
in  the  second  line,  "contract"  should 
read  "contact". 

4.  On  the  same  page,  in  the  same 
column,  in  section  722.805-70(b)(l)(iii), 
in  the  last  Une,  insert  "in"  after 
"ofEanizations" 

■52  '026     ;Correcte<l] 

5.  On  page  39096.  in  the  second 
column,  in  amendatory  instruction  58  to 
section  752.7028.  in  the  eighth  line, 
"sentence"  should  read  "sentences". 


BJLLIN'- 


:or!E  ■<»»--oi-0 


OPFICE  OF  PERSONNEL 
MANAGEMENT  '       • 

6  CFR  Par  531 

R^N  3256- A  Gas 

Pay  Under  t^e  General  Scheouie, 
-ocai'Ty  Pay  4-eas  *o'  1 0S- 
Correction 

In  rule  document  96-20092  beginning 
on  page  40949  in  the  issue  of 
Wednesday,  August  7,  1996  make  the 
following  corrections: 

(1)  On  page  40950,  in  the  first 
column,  under  Authority,  eight  lines 
from  the  bottom  "5305(b)(1)"  should 
read  "5305(g)(1). 

i'>6'  603     .Sor'-ected] 

(2)  On  the  same  page,  in  the  second 
column,in  §  531.603(b)(21),  in  the  first 
line  "Pittsburgh"  was  misspelled. 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

7  CFR  Part  1944 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  700 

[Oockat  No.  FR-«03»-F-011 

RIN  2501-AC21 

Congregate  Housing  Services 
Program:  Streamlining;  Final  Ruie 

AOENCY:  Rural  Housing  Service, 

(USDA).  and  Office  of  the  Secretary. 

HUD. 

actK)M:  Final  common  rule. 

SUMMARY:  This  document  amends  the 
joint  USDA  and  HUD  regulations  for  the 
Congregate  Housing  Services  Program 
{CHSP  or  Program).  In  an  effort  to 
comply  with  the  President  s  regulatory    , 
reform  initiatives,  this  rule  will 
streamline  CHSP  regulations  by 
eliminating  provisions  that  are 
redundant  of  statutes  or  are  otherwise 
unnecessary.  This  final  rule  will  make 
CHSP  regulations  clearer  and  more 
concise. 

EFFECTIVE  DATE:  September  18,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  HUD's  Congregate 
Housing  Services  Program  Carissa  janis, 
Program  Analyst.  Room  6176, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-3291  (this  is  not  a 
toll-free  number)  With  respect  to  the 
Rural  Housing  Services  Congregate 
Housing  Services  Program:  Sue  M 
Harris-Green.  Senior  Loan  Officer,  Rural 
Housing  Service,  Department  of 
Agriculture,  14th  and  Independence 
.\venue,  S.W.,  room  5343,  Washington, 
DC.  20250,  telephone  number  (202) 
720-1660.  Hearing-  and  speech- 
impaired  persons  may  access  these 
telephone  numbers  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
l-«00-877-8339. 

SUPP1.EMENTARV  INFORMATION;  On  March 
4,  1995,  President  Clinton  issued  a 
memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  and  USDA  have 
determined  that  the  regulations  for 
CHSP  can  be  improved  and  streamlined 
bv  eliminating  unnecessar\'  provisions. 


Several  provisions  in  the  regulations 
repeat  statutory  language  firom  the 
National  Affordable  Housing  Act 
(NAHA)  of  1990  and  the  Housing  and 
Commimity  Development  Act  of  1992.  It 
is  unnecessary  to  maintain  statutory 
requirements  in  the  Code  of  Federal 
Regulations  (CFR),  since  those 
requirements  are  otherwise  fully 
accessible  and  binding.  Furthermore,  if 
regulations  contain  statutory  language. 
HUD  and  USDA  must  amend  the 
regulations  whenever  Congress  amends 
the  statute.  Therefore,  this  final  rule  will 
remove  repetitious  statutory  language 
and  replace  it  with  a  citation  to  the 
specific  statutory  section  for  easy 
refarence.  Readers  of  24  CFR  part  700 
must  have  copies  of  the  appropriate 
sections  of  both  Acts  readily  available  in 
order  to  effectively  read  and  understand 
this  regulation. 

Several  other  provisions  in  the 
regulations  apply  to  more  than  one 
program,  ana  Uierefore  HLT3  repeated 
these  provisions  in  different  subparts. 
This  repetition  is  unnecessary,  and 
updating  these  provisions  is 
cvunbersome  and  often  creates 
confusion.  Therefore,  this  final  rule  will 
consolidate  these  duplicative 
provisions,  maintaining  appropriate 
cross-references  for  the  reader's 
convenience. 

Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  lO.l). 
HUD  and  USDA  find  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment. 
This  rule  merely  removes  unnecessary 
regulatory  provisions  and  does  not 
establish  or  affect  substantive  policy. 
Therefore,  priw  pubhc  comment  is 
unnecessary. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary  concerned,  in 
accordance  with  the  Regidatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  and  approved  this  final  rule, 
and  in  so  doing  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  merely  streamlines 
regulations  by  removing  imnecessary 


provisions.  The  rule  will  have  no 
adverse  or  disproportionate  economic 
impact  on  small  businesses. 

Unfunded  Mandate  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  established  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector  Under  section  202  of  the  UMRA. 
the  agencies  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
agencies  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  regulatory  provisions 
of  Title  n  of  the  UMRA)  for  state,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA. 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 
provisions  and  does  not  alter  the 
environmental  effect  of  the  regulations 
being  amended.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  use.  4332)  at  the  time  of 
development  of  regulations 
implementing  CHSP.  That  finding 
remains  applicable  to  this  rule  and  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program".  It 
is  the  determination  of  the  RHS  that  the 
proposed  action  does  not  constitute  a 
major  Federal  order  significantly 
affecting  the  quality  of  the  human 
envirorunent  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
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1969,  Pub.  L.  91-190.  an  environmental 
impact  statement  is  not  required. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  from  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD  or 
USDA  policies  or  programs  will  resuh 
from  promulgation  of  this  rule. 

Text  of  Final  Ck)mmon  Rule 

The  text  of  the  final  common  rule,  as 
adopted  by  the  agencies  in  this 
document,  appears  below: 


PART 


_— CONGREGATE 


HOUSING  SERVICES  PROGRAM 


oGC< 


_.100    Purpose. 

_.105    Definitions. 

_.110    Announcement  of  fund 


availability,  application  process  and 

selection. 

.115    Program  costs. 

-120    Eligible  supportive  services. 

.125    Eligibility  for  services. 

.130    Service  coordinator. 

-135    Professional  assessment 

committee. 

.140    ParticijMtory  agreement. 

.145    Cost  distribution. 

150    Program  participant  fees. 

.155    Grant  agreement  and 

administration. 
160    Eligibility  and  priority  for  1978 

Act  recipients. 
.165    Evaluation  of  Congregate 

Housing  Services  Programs. 
•  1 70    Reserve  for  supplemental 

adjustment 
.175    Other  Federal  requirements. 


$ .100    Purpose. 

The  requirements  of  this  part  augment 

the  requirements  of  section  802  of  the 
National  Affordable  Housing  Act  of 
1990  (approved  November  28.  1990, 
Public  Law  im-625)  (42  U.S.C.  8011), 


(hereinafter,  section  802).  as  amended 
by  the  Housing  and  Community 
Development  Act  of  1992  (Public  Law 
102-550,  approved  October  28, 1992), 
which  authorizes  the  Congregate 
Housing  Services  Program  (hereinafter, 
CHSP  or  Program). 

§ .105    Definitions. 


In  addition  to  the  definitions  in 
section  802(k),  the  following  definitions 
apply  to  CHSP: 

Activity  of  Daily  Living  (ADL)  means 
an  activity  regularly  necessary  for 
personal  care.  (1)  The  minimum 
requirements  of  ADLs  include: 

(i)  Eating  (may  need  assistance  with 
cooking,  preparing  or  serving  food,  but 
must  be  able  to  feed  self); 

(ii)  Dressing  (must  be  able  to  dress 
self,  but  may  need  occasional 
assistance); 

(iii)  Bathing  (may  need  assistance  in 
getting  in  and  out  of  the  shower  or  tub, 
but  must  be  able  to  wash  self); 

(iv)  Grooming  (may  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  personal  appearance); 

(v)  Getting  in  ana  out  of  bed  and 
chairs,  walking,  going  outdoors,  using 
the  toilet;  and 

(vi)  Household  management  activities 
(may  need  assistance  in  doing 
housework,  grocery  shopping  or 
laundry,  or  getting  to  and  from  one 
location  to  another  for  activities  such  as 
going  to  the  doctor  and  shopping,  but 
must  be  mobile.  The  mobility 
requirement  does  not  exclude  persons 
in  wheelchairs  or  those  requiring 
mobility  devices.) 

(2)  Each  of  the  Activities  of  Daily 
Living  noted  in  paragraph  (1)  of  this 
definition  includes  a  requirement  that  a 
person  must  be  able  to  perform  at  a 
specified  minimal  level  (e.g.,  to  satisfy 
the  eating  ADL,  the  person  must  be  able 
to  feed  himself  or  herself).  The 
determination  of  whether  a  person 
meets  this  minimal  level  of  performance 
must  include  consideration  of  those 
services  that  will  be  performed  by  a 
person's  spouse,  relatives  or  other 
attendants  to  be  provided  by  the 
individual.  For  example,  if  a  person 
requires  assistance  with  cooking, 
preparing  or  serving  food  plus 
assistance  in  feeding  himself  or  herself, 
the  individual  would  meet  the  minimal 
performance  level  and  thus  satisfy  the 
eating  ADL.  if  a  spouse,  relative  or 
attendant  provides  assistance  with 
feeding  the  person.  Should  such 
assistance  become  unavailable  at  any 
time,  the  owmer  is  not  obligated  at  any 
time  to  provide  individuaUzed  services 
beyond  those  offered  to  the  resident 
population  in  general.  The  Activities  of 
Daily  Living  analysis  is  relevant  only 


with  regard  to  determination  of  a 
person's  eligibility  to  receive  supportive 
services  paid  for  by  CHSP  and  is  not  a 
determination  of  eligibility  for 
occupancy; 

Adjusted  income  means  adjusted 
income  as  defined  in  24  CFR  parts  813 
or  913. 

Applicant  means  a  State,  Indian  tribe, 
unit  of  general  local  goverrmtient.  public 
housing  authority  (PHA),  Indian 
housing  authority  (IHA)  or  local 
nonprofit  housing  sponsor.  A  State. 
Indian  tribe,  or  unit  of  general  local 
government  may  apply  on  behalf  of  a 
local  nonprofit  housing  sponsor  or  a  for- 
profit  owTier  of  eligible  housing  for  the 
elderly. 

Area  agency  on  aging  means  the 
single  agency  designated  by  the  State 
Agency  on  Aging  to  administer  the 
program  described  in  Title  III  of  the 
Older  Americans  Act  of  1965  (45  CFR 
chapter  13). 

Assistant  Secretary  means  the  HUD 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  or  the  HUD 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Case  management  means 
implementing  the  processes  of: 
estabhshing  linkages  with  appropriate 
agencies  and  service  providers  in  the 
general  community  in  order  to  tailor  the 
needed  services  to  the  program 
participant;  linking  program 
participants  to  providers  of  services  that 
the  participant  needs;  making  decisions 
about  the  way  resources  are  allocated  to 
an  individual  on  the  basis  of  needs; 
developing  and  monitoring  of  case  plans 
in  coordination  with  a  formal 
assessment  of  services  needed;  and 
educating  participants  on  issues, 
including,  but  not  limited  to,  supportive 
service  availability,  application 
procedures  and  client  rights. 

Eligible  housing  for  the  elderly  means 
any  eligible  project  including  any 
building  within  a  mixed-use  project  that 
was  designated  for  occupancy  by  elderly 
persons,  or  persons  with  disabilities  at 
its  inception  or,  although  not  so 
designated,  for  which  the  eligible  owner 
or  grantee  gives  preference  in  tenant 
selection  (with  HUD  approval)  for  all 
units  in  the  eligible  project  (or  for  a 
building  vdthin  an  efigible  mixed-use 
project)  to  ehgible  elderly  persons, 
persons  with  disabilities,  or  temporarily 
disabled  individuals.  For  purposes  of 
this  part,  this  term  does  not  include 
projects  assisted  under  the  Low-Rent 
Housing  Homeownership  Opportunity 
program  (Turnkey  m  (24  CFR  part  905. 
subpart  G)). 

Eligible  owner  means  an  owner  of  an 
eligible  housing  project. 
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Excess  residual  receipts  mean 
residual  receipts  of  more  than  $500  per 
unit  in  the  project  which  are  available 
and  not  committed  to  other  uses  at  the 
time  of  application  to  HUD  for  CHSP. 
Such  receipts  may  be  used  as  matching 
funds  and  may  be  spent  down  to  a 
minimum  of  $500/unit. 

For-profit  owner  of  eligible  housing 
for  the  elderly  means  an  owner  of  an 
eligible  housing  project  in  which  some 
part  of  the  project's  earnings  lawfully 
inure  to  the  benefit  of  any  private 
shareholder  or  individual. 

Grantee  or  Grant  recipient  means  the 
recipient  of  funding  under  CHSP. 
Grantees  under  this  Program  may  be 
states,  units  of  general  local 
government,  Indian  tribes.  PHAs.  IHAs, 
and  local  nonprofit  housing  sponsors. 

Local  nonprofit  housing  sponsor 
means  an  owner  or  borrower  of  eligible 
housing  for  the  elderly;  no  part  of  the 
net  earnings  of  the  owning  organization 
shall  lawfully  inure  to  the  benefit  of  any 
shareholder  or  individual. 

Nonprofit  includes  a  public  housing 
agency  as  that  term  is  defined  in  section 
3(b)(6l  of  the  United  States  Housing  Act 
of  1937. 

Person  with  disabilities  means  a 
household  composed  of  one  or  more 
persons,  at  least  one  of  whom  is  an 
adult  who  has  a  disability  (1)  A  person 
shall  be  considered  to  have  a  disability 
if  such  person  is  determined  under 
regulations  issued  by  the  Secretary  to 
have  a  physical,  mental,  or  emotional 
impairment  which: 

(i)  Is  expected  to  be  of  long-confinued 
and  indefinite  duration: 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently:  and 

(iiij  Is  of  such  a  nature  that  the 
person's  ability  could  be  improved  by 
more  .suitable  housing  conditions. 

[2)  .\  person  shall  also  be  considered 
to  have  a  disabilitv  if  the  person  has  a 
developmental  disability  as  defined  in 
section  102(5)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  use.  6001-7). 
Notwithstanding  the  preceding 
provisions  of  this  paragraph,  the  terms 
"person  with  disabilities"  or 

temporarily  disabled"  include  two  or 
more  persons  with  disabilities  living 
together,  one  or  more  such  persons 
living  with  another  person  who  is 
determined  (under  regiilations 
prescribed  by  the  Secretary  of  HUD)  to 
be  essential  to  their  care  or  well-being, 
and  the  surviving  member  or  members 
of  any  household  where  at  least  one  or 
more  persons  was  an  adult  with  a 
disability  who  was  living,  in  a  imit 
assisted  under  this  section,  with  the 
deceased  member  of  the  household  at 
the  time  of  his  or  her  death. 


Program  participant  (participant) 
means  any  project  resident  as  defined  in 
section  802(e)(1)  who  is  formally 
accepted  into  CHSP,  receives  CHSP 
services,  and  resides  in  the  eligible 
housing  project  served  by  CHSP  grant. 

Qualifying  supportive  services  means 
those  services  described  in  section 
802(k)(16).  Under  this  Program,  "health- 
related  services"  mean  non-medical 
supervision,  wellness  programs, 
preventive  health  screening,  monitoring 
of  medication  consistent  with  state  law, 
and  non-medical  components  of  adult 
day  care.  The  Secretary  concerned  may 
also  approve  other  requested  supportive 
services  essential  for  achieving  and 
maintaining  independent  living. 

Rural  Housing  Service  (RHS)  means  a 
credit  agency  for  rural  housing  and  rural 
development  in  the  U.S.  Department  of 
Agriculture  (USDA). 

Secretary  concerned  means  (1)  The 
Secretary  of  Housing  and  Urban 
Development,  with  respect  to  eligible 
federally  assisted  housing  administered 
by  HUD;  and 

(2)  The  Secretary  of  Agriculture  with 
reference  to  programs  administered  by 
the  Administrator  of  the  Rural  Housing 
Service. 

Service  coordinator  means  CHSP  staff 
person  responsible  for  coordinating 
Program  services  as  described  in  section 
.130. 

Service  provider  means  a  person  or 
organization  licensed  or  otherwise 
approved  in  writing  by  a  State  or  local 
agency  (e.g..  Department  of  Health, 
Department  of  Himian  Services  or 
Welfare)  to  provide  supportive  services. 

State  agency  means  the  State  or  an 
agency  or  instrumentaUty  of  the  State. 

State  agency  on  aging  means  the 
single  agency  designated  by  the 
Governor  to  administer  the  program 
described  in  Title  III  of  the  Older 
Americans  Act  of  1965  (See  45  CFR  part 
13). 

§ .110    Nottce  of  funding  awailablltty, 


additional  criteria  specified  by  the 
Secretary  concerned. 

§ .115    Program  costs. 


application  process  and  setecUon. 

(a)  Notice  of  funding  availability.  A 
Notice  of  Fimding  Availability  (NOFA) 
will  be  published  periodically  in  the 
Federal  Register  by  the  Secretary 
concerned  containing  the  amounts  of 
funds  available,  allocation  or 
distribution  of  funds  available  among 
eligible  applicant  groups,  where  to 
obtain  and  submit  applications,  the 
deadline  for  submissions,  and  further 
explanation  of  the  selection  criteria, 
review  and  selection  process.  The 
Secretary  concerned  will  designate  the 
maximum  allowable  size  for  grants. 

(b)  Selection  criteria  are  set  forth  in 
section  802(h)(1)  and  shall  include 


(a)  Allowable  costs.  (1)  Allowable 
costs  for  direct  provision  of  supportive 
services  includes  the  provision  of 
supportive  services  and  others  approved 
by  the  Secretary  concerned  for: 

(i)  Direct  hiring  of  staff,  including  a 
service  coordinator; 

(ii)  Supportive  service  contracts  with 
third  parties; 

(iii)  Equipment  and  supplies 
(including  food)  necessary  to  provide 
services; 

(iv)  Operational  costs  of  a 
transportation  service  [e.g..  mileage, 
insurance,  gasoline  and  maintenance, 
driver  wages,  taxi  or  bus  vouchers); 

(v)  Purdiase  or  leasing  of  vehicles; 

(vi)  Direct  and  indirect  administrative 
expenses  for  administrative  costs  such 
as  annual  fiscal  review  and  audit, 
telephones,  postage,  travel,  professional 
education,  furniture  and  equipment, 
and  costs  associated  with  self  evaluation 
or  assessment  (not  to  exceed  one 
percent  of  the  total  budget  for  the 
activities  approved);  and 

(vii)  States,  Indian  tribes  and  units  of 
general  local  government  with  more 
than  one  project  included  in  the  grant 
may  receive  up  to  1%  of  the  total  cost 
of  the  grant  for  monitoring  the  projects. 

(2)  Allowable  costs  shall  be 
reasonable,  necessary  and  recognized  as 
expenditures  in  compliance  with  0MB 
Cost  Policies,  i.e.,  0MB  Circular  A-87. 
24  CFR  85.36,  and  OMB  Circular  A-128. 

(b)  Nonallowable  costs.  (1)  CHSP 
funds  may  rot  be  used  to  cover 
expenses  related  to  any  grantee 
program,  service,  or  activity  existing  at 
the  time  of  application  to  CHSP. 

(2)  Examples  of  nonallowable  costs 
under  the  program  are: 

(i)  Capital  funding  (such  as  purchase 
of  buildings,  related  facilities  or  land 
and  certain  major  kitchen  items  such  as 
stoves,  refrigerators,  freezers, 
dishwashers,  trash  compactors  or  sinks); 

(ii)  Administrative  costs  that 
represent  a  non-proportional  share  of 
costs  charged  to  the  Congregate  Housing 
Services  Program  for  rent  or  lease. 
utilities,  staff  time; 

(iii)  Cost  of  supportive  ser\ices  other 
than  those  approved  by  the  Secretary 
concerned; 

(iv)  Modernization,  renovation  or  new 
construction  of  a  building  or  facility, 
including  kitchens: 

(v)  Any  costs  related  to  the 
development  of  the  application  and 
plan  of  operations  before  the  effective 
date  of  CHSP  grant  award; 

(vi)  Emergency  medical  services  and 
ongoing  and  regular  care  from  doctors 
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and  nurses,  including  but  not  limited  to 
administering  medication,  purchase  of 
medica!  supplies,  equipment  and 
medications,  overnight  nursing  ,sen,-ices, 
and  other  institutional  iorms  of  service, 
care  or  support; 

(vii)  Occupational  therapy  and 
vocational  rehabilitation  ser\'ices;  or 

(viii)  Other  items  defined  as 
unallowable  costs  elsewhere  in  this 
part,  in  CHSP  grant  agreement,  and 
OMB  Circular  .'\-87  or  122. 

(ci  Administrative  cost  limitation. 
Grantees  are  subject  to  the  limitation  in 
section  802(j){4). 

S -120    Eligible  supportive  services. 

(a)  Supportive  services  or  funding  for 
such  services  may  be  provided  by  state, 
local,  public  or  private  providers  and 
CHSP  funds.  A  CHSP  under  this  section 
shall  provide  meal  and  other  qualifying 
services  for  program  participants  (and 
other  residents  and  nonresidents,  as 

described  m  § .125(a))  that  are 

coordinated  on  site. 

(b)  Qualifying  supportive  services  are 
those  listed  in  section  802(k)(16)  and  in 
section ,105 

(c)  Meal  .services  shall  meet  the 
following  guidelines: 

(1)  Type  of  service.  At  least  one  meal 
a  day  must  be  served  in  a  group  setting 
for  some  or  all  of  the  participants;  if 
more  than  one  meal  a  day  is  provided, 
a  combination  of  a  group  setting  and 
carry-out  meals  may  be  utilized. 

(2)  Hot  meals.  At  least  one  meal  a  day 
must  be  hot.  A  hot  meal  for  the  purpose 
of  this  program  is  one  in  which  the 
principal  food  item  is  hot  at  the  time  of 
serving. 

(3)  Special  menus.  Grantees  shall 
provide  special  menus  as  necessary  for 
meeting  the  dietary  needs  arising  from 
the  health  requirements  of  conditions 
such  as  diabetes  and  hypertension. 
Grantees  should  attempt  to  meet  the 
dietary  needs  of  varying  religious  and 
ethnic  backgrounds. 

(4)  Meal  service  standards.  Grantees 
shall  plan  for  and  provide  meals  which 
are  wholesome,  nutritious,  and  each  of 
which  meets  a  minimum  of  one-third  of 
the  minimiun  daily  dietary  allowances 
as  established  by  the  Food  and  Nutrition 
Board  of  the  National  Academy  of 
Sciences-National  Research  Council  (or 
State  or  local  standards,  if  these 
standards  are  higher).  Grantees  must 
have  an  annual  certification,  prepared 
and  signed  by  a  registered  dietitian, 
which  states  that  each  meal  pro\'ided 
under  CHSP  meets  the  minimum  daily 
dietary  allowances. 

(5)  Food  stamps  and  agricultural 
commodities.  In  providing  meal  services 
grantees  must  apply  for  and  use  food 
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stamps  and  agricultural  commodities  as 
set  forth  in  section  802(d)(2)(A). 
(6)  Preference  for  nutrition  providers: 

In  contracting  for  or  otherwise 
providing  for  meal  services  grantees 
must  foUovN  the  requirements  of  section 
802(d)(2)(B)  These  requirements  do  not 
preclude  a  grantee  or  owner  from 
directly  preparing  and  providing  meals 
under  its  own  auspices. 


§. 


.125    Eligibility  for  services 


(a)  Participar.ii,.  other  residents,  and 
nonresidents.  Such  individuals  are 
eligible  either  to  participate  in  CHSP  or 
to  receive  CHSP  services,  if  they  quahfy 
under  section  802(e)(1),  (4)  and  (5). 
Under  this  paragraph,  temporarily 
disabled  persons  are  also  eligible. 

(b)  Economic  need.  In  providing 
services  under  CHSP,  grantees  shall  give 
priority  to  very  low  income  individuals, 
and  shall  consider  their  service  needs  in 
selecting  program  participants. 

_.  1 30    Service  coordinator. 


§_ 

(a)  Each  grantee  must  have  at  least 
one  service  coordinator  who  shall 
perform  the  responsibilities  listed  in 
section  802(d)(4). 

(b)  The  service  coordinator  shall 
comply  with  the  qualifications  and 
standards  required  by  the  Secretary 
concerned.  The  service  coordinator 
shall  be  trained  in  the  subject  areas  set 
forth  in  section  802(d)(4),  and  in  any 
other  areas  required  by  the  Secretary 
concerned. 

(c)  The  service  coordinator  may  be 
employed  directly  by  the  grantee,  or 
employed  under  a  contract  with  a  case 
management  agency  on  a  fee-for-service 
basis,  and  may  serve  less  than  full-time. 
The  service  coordinator  or  the  case 
management  agency  providing  service 
coordination  shall  not  provide 
supportive  services  under  a  CHSP  grant 
or  have  a  financial  interest  in  a  service 
provider  agency  which  intends  to 
provide  services  to  the  grantee  for 
CHSP. 

(d)  The  service  coordinator  shall: 

(1)  Provide  general  case  management 
and  referral  services  to  all  potential 
participants  in  CHSP.  This  involves 
intake  screening,  upon  referral  from  the 
grantee  of  potential  program 
participants,  and  preliminary 
assessment  of  frailty  or  disability,  using 
a  commonly  accepted  assessment  tool. 
The  service  coordinator  then  will  refer 
to  the  professional  assessment 
committee  (PAC)  those  individuals  who 
appear  eligible  for  CHSP; 

(2)  Establish  professional 
relationships  with  all  agencies  and 
service  providers  in  the  community,  and 
develop  a  directory  of  providers  for  use 


by  program  staff  and  program 
participants: 

(3)  Refer  proposed  participants  to 
service  providers  in  the  community,  or 
those  of  the  grantee; 

(4)  Serve  as  staff  to  the  PAC; 

(5)  Complete,  for  the  PAC.  all 
paperwork  necessary  for  the  assessment, 
referral,  case  monitoring  and 
reassessment  processes; 

(6)  Implement  any  case  plan 
developed  by  the  PAC  and  agreed  to  by 
the  program  participant; 

(7)  Maintain  necessary  case  files  on 
each  program  participant,  containing 
such  information  and  kept  in  such  form 
as  HUD  and  RHS  shall  require; 

(8)  Provide  the  necessary  case  files  to 
PAC  members  upon  request,  in 
cormection  writh  PAC  duties; 

(9)  Monitor  the  ongoing  provision  of 
services  from  conmiunity  agencies  and 
keep  the  PAC  and  the  agency  providing 
the  supportive  service  informed  of  the 
progress  of  the  participant; 

(10)  Educate  grant  recipient's  program 
f>articipants  on  such  issues  as  benefits 
application  procedures  (e.g.  SSI,  food 
stamps,  Medicaid),  service  availability, 
and  program  participant  options  and 
responsibilities; 

(11)  Establish  volunteer  support 
programs  with  service  organizations  in 
the  community; 

(12)  Assist  the  grant  recipient  in 
building  informal  support  networks 
with  neiehbors.  friends  and  family;  and 

(13)  Educate  other  project 
management  staff  on  issues  related  to 
"aging-in-place"  and  services 
coordination,  to  help  them  to  work  with 
and  assist  other  persons  receiving 
housing  assistance  through  the  grantee. 

(e)  The  service  coordinator  shall  tailor 
each  participant's  case  plan  to  the 
individual's  particular  needs.  The 
service  coordinator  shall  work  with 
community  agencies,  the  grantee  and 
third  party  service  providers  to  ensure 
that  the  services  are  provided  on  a 
regular,  ongoing,  and  satisfactory  basis, 
in  accordance  with  the  case  plan 
approved  by  the  PAC  and  the 
participant. 

(f)  Service  coordinators  shall  not  serve 
as  members  of  the  PAC. 


§. 


..135    Professiona'  assessment 


comnitttee. 

(a)  General.  (1)  A  professional 
assessment  committee  (PAC).  as 
described  in  this  section,  shall 
recommend  services  appropriate  to  the 
functional  abilities  and  needs  of  each 
eligible  project  resident.  The  PAC  shall 
be  either  a  voluntary  committee 
appointed  by  the  project  management  or 
an  agency  in  the  community  which 
provides  assessment  services  and 
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conforms  to  section  802(e)(3)(A)  and  (B). 
PAC  members  are  subject  to  the  conflict 

of  interest  provisions  in  section 

175(b). 

(2)  The  PAC  shall  utilize  procedures 
that  ensure  that  the  process  of 
determining  eligibility  of  individuals  for 
congregate  services  affords  individuals 
fair  treatment,  due  process,  and  a  nght 
of  appeal  of  the  determination  of 
eligibility,  and  shall  ensure  the 
confidentiality  of  personal  and  medical 
records. 

(3)  The  dollar  value  of  PAC  members' 
time  spent  on  regular  assessments  after 
initial  approval  of  program  participants 
may  be  counted  as  match.  If  a 
community  agency  discharges  the  duties 
of  the  PAC,  staff  time  is  counted  as  its 
imputed  value,  and  if  the  members  are 
volunteers,  their  time  is  counted  as 
volunteer  time,  according  to  sections 
.145(c)(2)  (ii)  and  (iv). 

(b)  Duties  of  the  PAC.  The  PAC  is 
required  to; 

(1)  Perform  a  formal  assessment  of 
each  potential  elderly  program 
participant  to  determine  if  the 
individual  is  frail.  To  qualify  as  frail, 
the  PAC  must  determine  if  the  elderly 
person  is  deficient  in  at  least  three 

ADLs,  as  defined  in  5ei:tion .105. 

This  assessment  shall  be  based  upon  the 
screening  done  by  the  service 
coordinator,  and  shall  include  a  review 
of  the  adequacy  of  the  informal  support 
network  [i.e.,  family  and  friends 
available  to  the  potential  participant  to 
assist  in  meeting  the  ADL  needs  of  that 
individual),  and  may  include  a  more  in- 
depth  medical  evaluation,  if  necessary; 

(2)  Determine  if  non-elderly  disabled 
individuals  qualify  under  the  definition 
of  person  with  disabilities  under  section 

.105.  If  they  do  qualify,  this  is  the 

acceptance  criterion  for  them  for  CHSP. 
Persons  with  disabilities  do  not  require 
an  assessment  by  the  PAC; 

(3)  Perform  a  regular  assessment  and 
updating  of  the  case  plan  of  all 
participants; 

(4)  Obtain  and  retain  information  in 
participant  files,  containing  such 
information  and  maintained  in  such 
form,  as  HUD  or  RHS  shall  require; 

(.5)  Replace  any  members  of  the  PAC 
within  30  days  after  a  member  resigns. 
A  PAC  shall  not  do  formal  assessments 
if  its  membership  drops  below  three,  or 
if  the  qualified  medical  professional 
leaves  the  PAC  and  has  not  been 
replaced. 

16)  Notify  the  grantee  or  eligible 
owner  and  the  program  participants  of 
ariv  proposed  modifications  to  PAC 
procedures,  and  provide  these  parties 
with  a  process  and  reasonable  time 
period  in  which  to  review  and 


comment,  before  adoption  of  a 
modification; 

(7)  Provide  assurance  of 
nondiscrimination  in  selection  of  CHSP 
participants,  with  respect  to  race, 
religion,  color,  sex,  national  origin, 
familial  status  or  type  of  disability; 

(8)  Provide  complete  confidentiality 
of  information  related  to  any  individual 
examined,  in  accordance  with  the 
Privacy  Act  of  1974; 

(9)  Provide  all  formal  information  and 
reports  in  writing. 

(c)  Prohibitions  relating  to  the  PAC. 
(1)  At  least  one  PAC  member  shall  not 
have  any  direct  or  indirect  relationship 
to  the  grantee, 

(2)  No  PAC  member  may  be  affiliated 
with  (»ganizations  providing  services 
under  the  grant. 

(3)  Individuals  or  staff  of  third  party 
organizations  that  act  as  PAC  members 
may  not  be  paid  with  CHSP  grant  funds, 

(d)  Eligibility  and  admissions.  (1) 
Before  selecting  potential  program 
participants,  each  grantee  (with  PAC 
assistance)  shall  develop  a  CHSP 
appUcation  form.  The  information  in  the 
individual's  application  is  CTUcial  to  the 
PAC's  ability  to  determine  the  need  for 
further  physical  or  psychological 
evaluation, 

(2)  The  PAC,  upon  completion  of  a 
potential  program  participant's  initial 
assessment,  must  make  a 
recommendation  to  the  service 
coordinator  for  that  individual's 
acceptance  or  denial  into  CHSP. 

(3)  Once  a  program  participant  is 
accepted  into  CHSP,  the  PAC  must 
provide  a  supportive  services  case  plan 
for  each  participant.  In  developing  this 
plan,  the  PAC  must  take  into 
consideration  the  participant's  needs 
and  wants.  The  case  plan  must  provide 
the  minimum  supportive  services 
necessary  to  maintain  independence. 

(e)  Tmnsition-out  procedures.  The 
grantee  or  PAC  must  develop 
procedures  for  providing  for  an 
individual's  transition  out  of  CHSP  to 
another  setting.  Transition  out  is  based 
upon  the  degree  of  supportive  services 
needed  by  an  individual  to  continue  to 
live  independently.  If  a  program 
participant  leaves  the  program,  but 
wishes  to  retain  supportive  services,  he 
or  she  may  do  so,  as  long  as  he  or  she 
continues  to  live  in  an  eligible  project, 
pays  the  full  cost  of  services  provided, 
and  management  agrees  (section 
802(e)(4)  and  (5)).  A  participant  can  be 
moved  out  of  CHSP  if  he  or  she: 

(1)  Gains  physical  and  mental  health 
and  is  able  to  function  without 
supportive  services,  even  if  only  for  a 
short  time  (in  which  case  readmission, 
based  upon  reassessment  to  determine 


the  degree  of  frailty  or  the  disability,  is 
acceptable); 

(2)  Requires  a  higher  level  of  care  than 
that  which  can  be  provided  under 
CHSP;  or 

(3)  Fails  to  pay  services  fees. 

(f)  Procedural  rights  of  participants. 
(1)  The  PAC  must  provide  an  informal 
process  that  recognizes  the  right  to  due 
process  of  individuals  receiving 
assistance.  This  process,  at  a  minimum, 
must  consist  of: 

(i)  Serving  the  participant  with  a 
written  notice  containing  a  clear 
statement  of  the  reasons  for  termination; 

(ii)  A  review  of  the  decision,  in  which 
the  participant  is  given  the  opportunity 
to  present  written  or  oral  objections 
before  a  person  other  than  the  person  (or 
a  subordinate  of  that  person)  who  made 
or  approved  the  termination  decision; 
and 

(iii)  Prompt  written  notification  of  the 
final  decision  to  the  participant, 

(2)  Procedures  must  ensure  that  any 
potential  or  current  program  particip)ant, 
at  the  time  of  initial  or  regular 
assessment,  has  the  option  of  refusing 
offered  services  and  requesting  other 
supportive  services  as  part  of  the  case 
planning  process. 

(3)  In  situations  where  an  individual 
requests  additional  services,  not 
initially  recommended  by  the  PAC,  the 
PAC  must  make  a  determination  of 
whether  the  request  is  legitimately  a 
needs-based  service  that  can  be  covered 
under  CHSP  subsidy.  Individuals  can 
pay  for  services  other  than  those 
recommended  by  the  PAC  as  long  as  the 
additional  services  do  not  interfere  with 
the  efficient  operation  of  the  program. 

§ .140    Participatory  agreement 


(a)  Before  actual  acceptance  into 
CHSP,  potential  participants  must  work 
with  the  PAC  and  the  service 
coordinator  in  developing  supportive 
services  case  plans.  A  participant  has 
the  option  of  accepting  any  of  the 
services  under  the  case  plan. 

(b)  Once  the  plan  is  approved  by  the 
PAC  and  the  program  participant,  the 
participant  must  sign  a  participatory 
agreement  governing  the  utilization  of 
the  plan's  supportive  services  and  the 
payment  of  supportive  services  fees. 
The  grantee  annually  must  renegotiate 
the  agreement  with  the  participant. 


§. 


.145    Cost  distribution. 


(a)  General.  (1)  Grantees,  the  Secretary 
concerned,  and  participants  shall  all 
contribute  to  the  cost  of  providing 
supportive  services  according  to  section 
802(i)(A)(i).  Grantees  must  contribute  at 
least  50  percent  of  program  cost, 
participants  must  contribute  fees  that  in 
total  are  at  least  10  percent  of  program 
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cost,  and  the  Secretarv  concerned  will 
provide  funds  in  an  amount  not  to 
exceed  40  percent 

(2)  Section  802(i)(lKB)(ii)  creates  a 
cost-sharing  provision  between  grantet- 
and  the  Secretan-  concerned  if  total 
participant  fees  collected  over  a  vear  are 
less  than  10  percent  of  total  program 
cost.  This  provision  is  subject  to 
availability  of  appropnated  grant  funds. 
If  funds  are  not  available,  the  grantee 
must  assume  the  hmdmg  shortfall, 
(b)  Prohibition  on  .substitution  of 
funds  and  maintenance  of  existing 
supportive  sennces.  Grantees  shall 
maintain  existing  funding  for  and 
provision  of  supportive  serxices  prior  to 
the  application  date,  as  set  forth  in 
section  802(i](lj(D).  The  grantee  shall 
ensure  that  the  activities  provided  to  the 
project  under  a  CHSP  grant  wili  be  in 
addition  to.  and  not  m  substitution  for, 
these  previously  existing  services.  The 
value  of  these  services  do  not  qualify  as 
matching  funds.  Such  ser\-ices  must  be 
maintained  either  for  the  time  the 
participant  remains  in  CHSP,  or  for  the 
duration  of  CHSP  grant.  The  grantee 
shall  certify  compliance  with  this 
paragraph  to  the  Secretary  concerned. 

(c)  Eligible  matching  funds.  (1)  All 
sources  of  matching  funds  must  be 
directly  related  to  the  types  of 
supportive  services  prescribed  by  the 
PAC  or  used  for  administration  of 
CHSP. 
(21  Matching  funds  may  include: 
(i)  Cash  (which  may  include  funds 
from  Federal,  State  and  local 
*  governments,  third  party  contributions, 
available  payments  authorized  under 
Medicaid  for  specific  individuals  in 
CHSP.  Community  Development  Block 
Grants  or  Community  Services  Block 
Grants,  Older  American  Act  programs  or 
excess  residual  funds  with  the  approval 
of  the  Secretary  concerned), 

(ii)  The  imputed  dollar  value  of  other 
agency  or  third  party-provided  direct 
services  or  staff  who  will  work  with  or 
provide  services  to  program 
participants;  these  services  must  be 
justified  in  the  application  to  assure  that 
they  are  the  new  or  expanded  services 
of  CHSP  necessar\'  to  keep  the  program 
participants  independent.  If  services  are 
provided  by  the  state.  Indian  tribe,  unit 
of  general  local  government,  or  local 
nonprofit  housing  sponsor,  IHA.  PHA, 
or  for-profit  or  not-for-profit  owner,  any 
salan,'  paid  to  staff  hDm  governmental 
sources  to  carry  out  the  program  of  the 
grantee  and  any  funds  paid  to  residents 
employed  by  the  Program  (other  than 
from  amounts  under  a  contract  under 
section ..155)  is  allowable  match. 


value  of  donated  common  or  office 
space,  utility  costs,  himiture,  material, 
supplies,  equipment  and  food  used  in 
direct  provision  of  services.  The 
applicant  must  provide  an  explanation 
for  the  estimated  donated  value  of  any 
item  listed. 

(iv)  The  value  of  services  performed 
by  volunteers  to  CHSP,  at  the  rate  of 
$5.00  an  hour. 

(d)  Umitation.  (1)  The  following  are 
not  ehgible  for  use  as  matching  funds: 
(i)  PHA  operating  funds; 
(ii)  CHSP  hinds; 

(iii)  Section  8  funds  other  than  excess 
residual  receipts; 

(iv)  Fluids  under  section  14  of  the 
U.S.  Housing  Act  of  1937,  unless  used 
for  service  coordination  or  case 
management;  and 

(v)  Comprehensive  grant  funds  unless 
used  for  service  coordination  or  case 
management; 

(2)  Local  government  contributions 
are  Umited  bv  section  802(i)(l)(E). 
(e)  Annual  review  of  match.  The 
Secretary  concerned  will  review  the 
infusion  of  matching  funds  annually,  as 
part  of  the  program  or  budget  review.  If 
there  are  insufficient  matching  funds 
available  to  meet  program  requirements 
at  any  point  after  grant  start-up,  or  at 
any  time  during  the  term  of  the  grant 
(i.e.,  if  matching  funds  from  sources 
other  than  program  participant  fees  drop 
below  50  percent  of  total  supportive 
services  cost),  the  Secretary  concerned 
may  decrease  the  federal  grant  share  of 
supportive  services  funds  accordingly. 

_.150     Program  participant  tees 


(iii)  In-kind  items  (these  are  limited  to 
10  percent  of  the  50  percent  matching 
amount),  such  as  the  current  market 


(a)  Ehgible  program  participants.  The 
grantee  shall  establish  fees  consistent 

with  section .145(a).  Each 

program  participant  shall  pay  CHSP  fees 
as  stated  in  paragraphs  (d)  and  (e)  of  this 
section,  up  to  a  maximum  of  20  percent 
of  the  program  participant's  adjusted 
income.  Consistent  with  section 
802(d)(7)(A),  the  Secretary  concerned 
shall  provide  for  the  waiver  of  fees  for 
individuals  who  are  without  sufficient 
income  to  provide  for  anv  payment. 

(b)  Fees  shall  include:  (1)  Cash 
contributions  of  the  program 
participant; 

(2)  Food  Stamps;  and 

(3)  Contributions  or  donations  to 
other  eligible  programs  acceptable  as 
matching  funds  under  section 
.145(c). 

(c)  Older  Americans  Act  programs.  No 
fee  may  be  chai^ged  for  any  meals  or 
supportive  services  under  CHSP  if  that 
service  is  funded  under  an  Older 
Americans  Act  Program. 

(d)  Meals  fees:  (1)  For  full  meal 
services,  the  fees  for  residents  receiving 
more  than  one  meal  per  day,  seven  days 


per  week,  shall  be  reasonable  and  shall 
equal  between  10  and  20  percent  of  the 
adjusted  income  of  the  project  resident, 
or  the  cost  of  providing  the  services, 
whichever  is  less. 

(2)  "Hie  fees  for  residents  receiving 
meal  services  less  frequently  than  as 
described  in  paragraph  (d)(1)  of  this 
section  shall  be  in  an  amount  equal  to 
10  percent  of  the  adjusted  income  of  the 
project  resident,  or  the  cost  of  providing 
the  services,  whichever  is  less. 

(e)  Other  service  fees.  The  grantee 
may  also  establish  fees  for  other 
supportive  services  so  that  the  total  fees 
collected  from  all  participants  for  meals 
and  other  services  is  at  least  10  percent 
of  the  total  cost  of  CHSP.  However,  no 
program  participants  may  be  required  to 
pay  more  than  20  percent  of  their 
adjusted  incomes  for  any  combination 
of  services. 

(f)  Other  residents  and  nonresidents. 
Fees  shall  be  estabhshed  for  residents  of 
eligible  housing  projects  (other  than 
eligible  project  residents)  and  for 
nonresidents  who  receive  meals  and 
other  services  from  CHSP  under  section 

.125(a).  These  fees  shall  be  in  an 

amount  equal  to  the  cost  of  providing 
the  services 


§ 


.156     Grant  agreerrven!  and 


administration. 

(a)  General.  HUD  will  enter  into  grant 
agreements  with  grantees,  to  provide 
congregate  services  for  program 
participants  in  eligible  housing  projects, 
in  order  to  meet  the  purposes  of  CHSP. 

(b)  Term  of  grant  agreement  and 
reservation  of  amount.  A  grant  will  be 
for  a  term  of  five  years  and  the  Secretary 
concerned  shall  reserve  a  sum  equal  to 

.  the  total  approved  grant  amount  for 
each  grantee.  Grants  will  be  renewable 
at  the  expiration  of  a  term,  subject  to  the 
availability  of  funds  and  conformance 
with  the  regulations  in  this  part,  except 
as  otherwise  provided  in  section 
.160. 

(c)  Monitoring  of  project  sites  by 
governmental  units.  States.  Indian 
tribes,  and  units  of  general  local 
government  with  a  grant  covering 
multiple  projects  shall  monitor,  review, 
and  evaluate  Program  performance  at 
each  project  site  for  compliance  with 
CHSP  regulations  and  procedures,  in 
such  manner  as  prescribed  by  HUD  or 
RHS. 

(d)  Reports.  Each  grantee  shall  submit 
program  and  fiscal  reports  and  program 
budgets  to  the  Secretary  concerned  in 
such  form  and  at  such  times,  as  the 
Secretary  concerned  requires. 

(e)  Enforcement.  The  Secretary 
concerned  will  enforce  the  obligations 
of  the  grantee  under  the  agreement 
through  such  action  as  may  be 
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necessary,  including  terminating  grants, 
recapturing  grant  funds,  and  imposing 
sanctions. 

( 1 )  These  actions  may  be  taken  for 
(i)  A  grantee's  non-compliance  with 

the  grant  agreement  or  HUD  or  RHS 
regulations; 

(ii)  Failure  of  the  grantee  to  provide 
supportive  services  within  12  months  of 
execution  of  the  grant  agreement. 

(2)  Sanctions  include  but  are  not 
limited  to  the  foUowmg: 

(!)  TemporaT7  withholding  of 
reimbursements  or  extensions  or 
renewals  under  the  grant  agreement, 
pending  correction  of  deficiencies  by 
the  grantee, 

(ii)  Setting  conditions  in  the  contract; 

(iii)  Termination  of  the  grant. 

(iv)  Substitution  of  grantee,  and 

(v)  Any  other  action  deemed 
necessary  bv  the  Secretary  concerned. 

(f)  Renewal  of  grants.  Subject  to  the 
availability  of  funding,  satisfactory 
performance,  and  compliance  with  the 
regulations  in  this  part: 

(1)  Grantees  funded  initially  under 
this  part  shall  be  eligible  to  receive 
continued,  non-competitive  renewals 
after  the  initial  five-year  term  of  the 
grant. 

(2)  Grantees  will  receive  priority 
funding  and  grants  will  be  renewed 
within  time  periods  prescribed  by  the 
Secretary  concerned. 

(g)  Use  of  Grant  Funds  If  during  any 
year,  grantees  use  less  than  the  annual 
amount  of  CHSP  funds  provided  to 
them  for  that  year,  the  excess  amount 
can  be  carried  forward  for  use  in  later 
years 

.160    Eligibility  and  phonty  for 


1978  Act  rsclplents. 

Grantees  funded  initially  under  42 
U.S.C.  8001  shall  be  eligible  to  receive 
continued,  non-competitive  funding 
subject  to  its  availability.  These  grantees 
will  be  eligible  to  receive  priority 
funding  under  this  part  if  they  comply 
with  the  regulations  in  this  part  and 
with  the  requirements  of  any  NOFA 
issued  in  a  particular  fiscal  year. 

..165    Evaluation  of  Congregate 


UMI 


Housing  Services  Programs. 

[a]  Grantees  shall  submit  annually  to 
the  Secretary  concerned,  a  report 
evaluating  the  impact  and  effectiveness 
of  CHSPs  at  the  grant  sites,  m  such  form 
as  the  Secretary  concerned  shall  require. 

(bj  The  Secretaries  concerned  shall 
further  review  and  evaluate  the 
performance  of  CHSPs  at  these  sites  and 
shall  evaluate  the  Program  as  a  whole. 

(c)  Each  grantee  shall  submit  a 
certification  with  its  application, 
agreeing  to  cooperate  with  and  to 
provide  requested  data  to  the  entity 


responsible  for  the  Program  s 
evaluation,  if  requested  to  do  so  by  the 
Secretary  concerned. 

.170  Reserve  for  supplemental 


adjustment 

The  Secretary  concerned  may  reserve 
funds  subject  to  section  802(o).  Requests 
to  utilize  supplemental  funds  by  the 
grantee  shall  be  transmitted  to  the 
Secretary  concerned  in  such  form  as 
may  be  required. 

§ .175  Othef  Fa<Jeral  requirements. 


In  addition  to  the  Federal 
Requiremeilts  set  forth  in  24  CFR  part  5, 
the  following  requirements  apply  to 
grant  recipient  organizations  in  this 
program: 

(a)  Office  of  Management  and  Budget 
(OMB)  Circulars  and  Administrative 
Requirements.  The  policies,  guidelines. 
and  requirements  of  OMB  Circular  No. 
A-87  and  24  CFR  part  85  apply  to  the 
acceptance  and  use  of  assistance  under 
this  program  by  "public  body  grantees. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  No,  A- 
122  apply  to  the  acceptance  and  u-se  of 
assistance  under  this  program  by  non- 
profit grantees.  Grantees  are  also  subject 
to  the  audit  requirements  described  in 
24  CFR  part  44  (OMB  Circular  A-128). 

(b)  Conflict  of  interest  In  addition  to 
the  conflict  of  interest  requirements  in 
OMB  Circular  A-87  and  24  CFR  part  85. 
no  person  who  is  an  employee,  agent. 
consultant,  officer,  or  elected  or 
appointed  official  of  the  applicant,  and 
who  exercises  or  has  exercised  any 
ftmction  or  responsibilities  with  respect 
to  activities  assisted  with  CHSP  grant 
funds,  or  who  is  in  a  position  to 
participate  in  a  decision-making  process 
or  gain  inside  information  w  ith  regard 
to  such  activities,  may  obtain  a  personal 
or  financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  any  proceeds 
thereunder,  either  for  himself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties  during  his  or  her 
tenure,  or  for  one  year  thereafter.  CHSP 
employees  may  receive  reasonable 
salary  and  benefits. 

(c)  Disclosures  required  by  Reform 
Act.  Section  102(c)  of  the  HUD  Reform 
Act  of  1989  (42  U.S.C.  3545(c))  requires 
disclosure  concerning  other  government 
assistance  to  be  made  available  with 
respect  to  the  Program  and  parties  with 
a  pecuniary  interest  in  CHSP  and 
submission  of  a  repyort  on  expected 
sotm:es  and  uses  of  funds  to  be  made 
available  for  CHSP.  Each  applicant  shall 
include  information  required  by  24  CFR 
part  12  on  form  HUD-2880  "Applicant/ 
Recipient  Disclosure/Update  Report,"  as 


required  by  the  Federal  Register  Notice 
published  on  January  16, 1992,  at  57  FR 
1942. 

(d)  Nondiscrimination  and  equal 
opportunity.  (1)  The  fair  housing  poster 
regulations  (24  CFR  part  110)  and 
advertising  guidelines  (24  CFR  part 
109); 

(2)  The  Affirmative  Fair  Housing 
Marketing  Program  requirements  of  24 
CFR  part  200,  subpart  M,  and  the 
implementing  regulations  at  24  CFR  part 
108; and 

(3)  Racial  and  ethnic  collection 
requirements — Recipients  must 
maintain  current  data  on  the  race, 
ethnicity  and  gender  of  program 
applicants  and  beneficiaries  in 
accordance  with  section  562  of  the 
Housing  and  Community  Development 
Act  of  1987  and  section  808(e)f6)  of  the 
Fair  Housing  Act. 

(e)  Environmental  requirements. 
Support  services,  including  the 
operating  and  administrative  expenses 

described  in  section .115(a),  are 

categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  These  actions,  however,  are  not 
excluded  from  individual  compliance 
requirements  of  other  environmental 
statutes.  Executive  Orders,  and  agency  • 
regulations  where  appropriate.  When 
the  responsible  official  determines  that 
any  action  under  this  part  may  have  an 
environmental  effect  because  of 
extraordinary  circumstances,  the 
requirements  of  NEPA  shall  apply. . 

Adoption  of  the  Final  Common  Rule 

The  agency  specific  adoption  of  the 
final  common  rule,  which  appears  at  the 
end  of  the  common  preamble,  appears 
below: 

RURAL  HOUSING  SERVICE 

7  CFR  Part  1944 

List  of  Subjects  in  7  CFR  Part  1944 

Farm  labor  housing,  Migrant  labor. 
Nonprofit  organizations,  Public  housing. 
Rent  subsidies,  and  Rural  rental 
housing. 

Dated.  July  18.  1996. 
Jill  Long  Thompson, 

Under  Secretary,  Rural  Developrneitt. 

Title  7  of  the  Code  of  Federal 
Regulations,  part  1944  is  amended  as 
follows: 

1.  The  authority  citation  for  subpart  F 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1480,  8011  and  5 

U.S.C.  301 

2.  Subpart  F,  consisting  of 

§§  1944.251  1  .1001  through 
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!s  revised  to 


1944.266  ! 1 

read  as  ,set  forth  at  the  end  of  the 
common  preamble 

PART  1944— HOUSING 

Subpart  P — Congregate  Housing  Services 
Program 

l<i44.25:      J^unvise 

1944  2S2     r>f:n;t;(ins. 

1944  ,:5?     Annduni  ement  of  fund 

dvaiiat)iiir\   application  process  and 

•^Piprtior; 
i^44,J54     •''■i;)gran'  •  nsts 
"944,255     Ei!gibie  supportive  services, 
l'H4  256     Eligibility  for  services, 
1144  25-     ,'v^r\-ice  ( cxirdinator. 
1944  25R     F''rr>teseiri.nai  dssessment 

'944  259     Pamciiiatorx  agrt't-ment. 
1944  260     (.^>S!  aistr:rr,jf,fi-, 
1944,261     Program  pHrtiCipan!  fpfs. 
944.262    Grant  agreement  and 

administration. 
1 944  26"     Eligibility  and  priority  for  19"*^^ 

.\ci  recipients. 
1  +44  264    Evaluation  of  C( :  grpis.'e  Housing 

Services  Programs. 
:  944.265    Reserve  for  supplemental 

adjustment. 
1 944.266    Other  Federal  requirements. 

3.  The  words  "this  part"  are  revised 

to  read  "this  subpart"  :r  the  fol!ov.ine 


olaces  *5t?  1944  10(1   1944  Hi 


definition  for    Eligible  nn::^:n2  for  the 
t^idern    .  1944  n5ihn2  ii  vn. ,   1944.155 
(b)  intTodu(  K  "\  u-x'.    f]  introductory 
text  and  (Oil J,  1944  iso,  and 
1944.175(e). 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  700 

List  of  Subjects  m  24  CFR  Par?  "00 

Aged.  Grant  programs — housing  and 
community  development.  Individuals 
vdth  disabilities,  Low  and  moderate 
income  housing.  Nutrition,  Public 
housing,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements.  Supportive 
';er\  ices. 

r  1 1  e  2  4  of  the  Code  of  Federal 
Reguidlions  is  amended  by  revising  part 
700  to  read  as  set  forth  at  the  end  of  the 
common  prea.mble. 


the  Dated:  March  14, 1996. 

Henry  G.  Ci-isneros 

Secmtarv 

PART  700--CONGREGATE  HOUSING 
SERVICES  PROGRAM 


700.100    Purpose. 

700.105    Definitions. 

700. 110    Aimouncement  of  fund 

availability,  application  process  and 

selection. 
700.115    Program  costs. 
700.120    Eligible  supportive  services. 
700.125    Eligibility  for  services. 
700.130    Service  coordinator. 
700.135     Professional  assessment  committee. 
700.140    Particip»atory  agreement. 
700.145    Cost  distribution. 
700.150    Program  pwrticipant  fees. 
700.155    Grant  agreement  and 

administration. 
700.160    Eligibility  and  priority  for  1978  Act 

recipients. 
700.165    Evaluation  of  Congregate  Housing 

Services  Programs. 
700.170    Reserve  for  supplemental 

^adjustment 
700. 175    Other  Federal  requirements. 
Authority:  42  U.S.C.  3535(d)  and  8011. 

[FR  Doc  96-20563  Filed  8-16-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  280 
[Docfcat  No.  FR-4090-F-01] 
RIN  2S02-AQ76 

Offic«  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Ck)nimi8Sioner  Streamlining  of  ttie 
Nehemiah  Housing  Opportunity  Grants 
Program 

AGENCY:  Office  of  the  A.ssistanf 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD's 
regulations  governing  the  Nehemiah 
Housing  Opportunity  Grants  Program 
(NHOP).  Congress  is  no  ionger 
authorizing  grants  under  NHOP. 
Accordingly,  this  final  rule  removes 
HUD's  obsolete  regulations 


implementing  NHOP  from  title  24. 
Those  provisions  which  are  necessary  to 

the  administration  of  existing  NHOP 
grants  wiii  be  rHtained  This  rule  will 
make  HUD's  regulations  governing 
NHOP  clearer  and  more  cx)ncise. 

EFFECTIVE  DATE;  September  18,  1996. 

FOR  FURTHER  INFORIIATION  CONTACT: 
Richard  K.  Manuei.  Office  of  Insured 
Single  Family  Housing,  Room  9272, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC,  20410,  telephone 
number  (202)  708-2700.  (This  is  not  a 
toll-free  telephone  number  j  Hearing-  or 
speech-impaired  individuals  may  access 
this  nimiber  via  TTY  by  calling  the  toll- 
free  Federal  Relay  Service  at  1-800- 
877-«339. 

SUPPtEMEMT4Rv  INFORMATION: 

1.  Background  ^ 

HUD's  regulations  at  24  CFR  part  280 
describe  the  requirements  for  the 


Nehemiah  Housing  Opportunity  Grants 
Program  (NHOP).  Under  the  NHOP. 
HUD  made  grants  to  nonprofit 
organizations  to  be  used  to  provide 
loans  to  famihes  purchasing  homes 
constructed  or  substantially 
rehabilitated  in  accordance  with  HUD 
approved  programs.  Section  289(a)  of 
the  National  Affordable  Housing  Act  (42 
U.S.C.  12839)  repealed  the  NHOP. 
Accordingly,  HUD  is  no  longer  making 
new  NHOP  grants.  This  final  rule 
removes  the  obsolete  regulations  at  24 
CFR  part  280.  However,  those  regulatory 
provisions  which  are  necessary  to  the 
administration  of  existing  NHOP  grants 
are  being  retained. 

For  the  convenience  of  readers,  the 
following  table  summarizes  the  changes 
made  by  this  final  rule  to  24  CFR  part 
280: 


Section 


Section  title 


§280 
§280 
§280 
§280 
§280 
§280 
§280 
§280 
§280 
§280 
§280 
§280 
§280. 
§280 
§280 
§280 
§280 
§280 
§280. 

§280 
§280. 
§280. 


,1  .... 
.5  .... 
100 
.103 
.105 
110 
,115 
200 
205 
207 
210 
215 
220 
225 
300 
303 
305 
315 
320 

322 
330 
335 


App(icat>lity  and  Scope 

Definitions  

NHOP  Assistance  

Assistance  under  otfier  HUD  programs 

Program  size    ^. 

Program  location _,.. .„. 

Home  quality       

Notice  of  fund  availalailitv 

Application  requirements  _. 

Other  Federal  requirements 

Selection  process  _..~... 

Threshold  requirements „ 

Ranking  criteria  

Final  selection  _„ ^^_.,. 

Ot)*igat)on  of  funds  ....^»_ „... 

Grant  agreement      _... 

Minimum  participation _ 

Eligit)le  purchasers  

Sales  contract  and  downpayment  re- 
quirements 

Loan  requirements  „ 

Repayment  of  loan  .. 

Funding  amendments  and  deotjiigation 
of  funds 


Summary  of  changes  to  section 


Amended  to  reflect  elimination  of  the  NHOP. 

Amended  to  remove  otxsolete  definitions. 

Redesignated  as  §280.10  Amended  to  reflect  elimination  of  the  NHOP. 

Redesignated  as  §280.15. 

Removed. 

Removed 

Redesignated  as  §  280.20.    ^  ■ 

Removed 

RefTKived. 

Redesignated  as  §280.25 

RerTKived 

Removed. 

Removed. 

Removed. 

Rerrxjved. 

Redesignated  as  §  280.30. 

Redesignated  as  §280.35 

Redesignated  as  §280  40 

Redesignated  as  §280.45  Amended  to  reflect  changes  made  by  this  final  rule 

Redesignated  as  §280.50  Amended  to  reflect  changes  made  by  this  final  njle. 
Redesignated  as  §280.55. 
Redesignated  as  §280.60. 


UMI 


II.  fustification  for  Final  Rulemaking 

It  is  HUD's  poiuv  to  pubhsh  rules  for 
public  comment  before  their  issuance 
for  effect,  in  accordance  with  its  own 
regulations  on  rulemaking  found  at  24 
CFR  pari  10  However,  part  10  provides 
for  exceptions  to  the  general  rule  if  HUD 
finds  good  cause  to  omit  advance  notice 
and  public  participation  The  good 
cause  requirement  is  satisfied  when 
pnor  public  prot;edure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest'   !24  CFR  10.1,). 
HUD  finds  that  ^ood  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  This  final 


rule  merely  removes  obsolete  regulatory 
provisions  ftom  title  24.  The  rule  does 
not  establish  or  affect  substantive 
policy.  Therefore,  prior  public  comment 
is  unnecessary. 

m.  Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  small  entities.  This  rule 
merely  streamlines  regulations  by 


removing  obsolete  provisions. 
Specifically,  this  rule  removes  HUD's 
outdated  regulations  at  24  CFR  part  280, 
which  govern  participation  in  NHOP 
HUD  is  only  retaining  those  provisions 
which  are  necessary  to  the 
administration  of  existing  NHOP  grants. 
The  final  rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  existing  regulations  by 
removing  obsolete  provisions  and  does 
not  alter  the  environmental  effect  of  the 
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regulations  being  amended.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  was  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  sefjtion 
102(2)(Ci  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332)  at 
the  time  of  development  of  the 
regulations  implementing  NHOP.  This 
finding  remains  applicable  to  this  rule 
and  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 

Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  final  rule 
removes  the  outdated  regulations 
governing  NHOP  from  title  24.  No 
programmatic  or  policy  changes  will 
result  from  this  rule  that  would  affect 
the  relationship  between  the  Federal 
Government  and  State  and  local 
governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  This 
final  rule  streamlines  HUD  s  regulations 
governing  NHOP  at  24  CFR  part  280. 
Specifically,  this  rule  removes  outdated 
provisions  from  part  280.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 


List  of  Subjects  in  24  CFR  Part  280 

Community  development.  Grant 
programs — housing  and  community 
development,  Loan  programs — housing 
and  community  development,  Low  and 
moderate  income  housing.  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  280  is 
amended  as  follows: 

PART  280— NEHEMIAH  HOUSING 
OPPORTUNITY  GRANTS  PROGRAM 

1.  The  authority  citation  for  24  CFR 
part  280  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715/  note;  42  U.S.C 
3535(d). 

2.  The  headings  for  subparts  A,  B,  C, 
and  D  are  removed. 

3.  Section  280.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§280.1    Applicat>iiity  and  scope. 

(a)  This  part  sets  forth  the 
requirements  for  existing  grants  under 
the  Nehemiah  Housing  Opportunity 
Grants  Program  (NHOP).  NHOP  was 
established  by  title  VI  of  the  Housing 
and  Community  Development  Act  of 
1987  (12  U.S.C.  1715/).  Under  NHOP, 
HUD  made  grants  to  nonprofit 
organizations  to  be  used  to  provide 
loans  to  families  purchasing  homes 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD 
approved  program,  NHOP  was  rep>ealed 
by  Section  289(b)  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (42  U.S.C,  12839).  Accordingly,  no 
new  grants  are  being  awarded  under  the 
program. 


§280.5    [Amended] 

4.  Section  280.5  is  amended  by 
removing  the  definitions  of 
"Applicant",  "Contiguous  parcels  of 
land",  and  "Financial  and  other 
contributions  to  the  program." 

§280.100    [Redesignated] 

5.  Section  280.100  redesignated  as 
§  280.10  and  is  revised  to  read  as 
follows: 

§280.10    NHOP  assistance. 

Recipients  may  only  use  assistance 
under  this  part  to  provide  loans  to 
families  purchasing  homes  constructed 
or  substantially  rehabilitated  in 
accordance  with  an  approved  program. 

§  280. 1 03    [Redesignated] 

6.  Section  280.103  is  redesignated  as 
§280.15. 

§§280.105  and  280.110    [Removed] 

7.  Sections  280.105  and  280.110  are 
removed. 


§280.115    [Redesignated] 

8.  Section  280.115  is  redesignated  as 
§  280.20. 

§§  280  ?00  and  280206    [Removed] 

y  ^t  :.cns  280.200  and  280.205  are 
removed. 

§280.207     [Reoestgnated] 

10.  Section  280.207  is  redesignated  as 
§280.25. 

§§280.210.  280,215  28C.220.  2d0.225.  ana 
280.300     [Removed; 

11.  SecliOiib  ,tou.210,  280.215, 
280.220,  280.225,  and  280.300  are 
removed. 

e  280  30-3     fRedestgaatiKf 

._.  5ec:.^;.  _b^..;„o  .a  redesignated  as 
§  280.30. 

fc28C,306     ;R  eoesig  naied] 

13.  Section  280.305  is  redesignated  as 
§  280.35  and  amended  by  revising  the 
introductory  text  to  read  as  follows: 

f  280.35    Minimum  participation. 

Except  as  provided  m  paragraph  (a)  or 
(b)  of  this  section,  the  recipient  may  not 
begin  the  construction  or  substantial 
rehabiUtation  of  homes  until  25  percent 
of  the  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
pcogram  are  contracted  for  sale  to 
purchasers  who  intend  to  Uve  in  the 
homes  and  the  downpayments  required 
under  §  280,45fb)  have  been  made. 


$280,315    [Redesignated] 

14.  Section  ^Ibo.olS  is  redesignated  as 
§  280.40. 

§280.320     :Re<}esignaled] 

15.  Section  280.320  is  redesignated  as 
§  280.45  and  amended  by  revising 
paragraphs  (a)(2)  and  (b)(2)  to  read  as 
follows: 

§  280  45     Sales  contract  and  downpayment 

requirefnents 

(a)*   •   * 

(2)  The  repayment  provisions 
described  in  §  280.55  of  this  part. 

•  •        •        •        * 

(b)*  *  * 

(2)  Date  of  downpayment.  The 
downpayment  must  be  made  on  the  date 
required  by  the  recipient.  Under 
§  2)90.35,  however,  no  construction  or 
rehabilitation  may  be  begun  until  at 
least  25  percent  of  the  homes 
constructed  or  substantially 
rehabilitated  under  the  program  are 
contracted  for  sale  to  purchasers  who 
intend  to  live  in  the  homes  and  the 
downpayments  are  made. 

•  •        •        •        • 

16.  Section  280.322  is  redesignated  as 
S  280.50  and  amended  by  revising 
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paragraphs  (a)(4j  and  faUfil  *n  r«ad  as 
follows 

§280.50    Loan  requirements 


(4)  Is  repayable  to  HI  I)  unu.-:  'Me  ixiie, 
lease,  or  other  transfer  of  'fie  prriperty; 
except,  as  an  alternative,  the  r.. it; profit 
organization  ma)  elei;t  to  prov  idf  the 
Homeowner  Incentive  under  ^  ^80, 55(c) 
for  subsequent  sale  or  transfer  ot  "he 
property  (the  Homeowner  IncenNve  is 
not  available  upon  the  lease  of  '.'m 
property). 
•         •         »         •         » 

(6)  May  not  be  used  bv  the  family  to 
provide  the  downpavmer-t  required 
under  §280,4,S 


§  280.330    [RadMignatedl 

17,  Section  280  330  is  redessviiiatpri  as 
§280.55 

$  280.335    [Radesignatedl 

18,  Section  280  335  is  r^HiesiKiidted  as 
§280.60 

Dated:  .August  6   1996, 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Hon  -•  ;n  4  Federal 
Housing  Commissjonfr 

!FR  Doc.  96-21032  Fiif-t  -*-  U>-4t,   s  45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

This  report  is  surjrnned  ra  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  BuHget  and 
Impoundiiient  (Control  Act  of  1974 
:Pubh(  Law  ^13^  544).  Section  1014(e) 
requires  a  ni)nthi\  report  listing  all 
budget  authoritv  for  'he    urrent  fiscal 
vear  for  which,  di  of  'M"  first  day  of  the 
month,  a  specid:  nie>sakjH  riadbeen 


transmitted 


(,n[it;rHS> 


This  report  gives  the  status,  as  of 
.\ugust  1.  1996.  i)f  24  r^'scission 
proposals  and  six  deferrals  contained  in 
eight  spe(.iai  messages  !or  FY  1996. 
These  niess.3t;es  wnre  transmitted  to 


Congress  on  Octot le ;  19   i 99,5.  and  on 
Febrtiary  21,  February  23  March  5 
March  13,  April  12,  May  14,  and  June 
24. 1996. 

.Res*  issHuis    >.. !!ai  nments  A  and  Q 

As  of  August  1,  1996,  24  resc  ission 
proposals  totaling  $1.4  biiiion  had  been 
transmitted  to  the  Congress  Congress 
approved  eight  of  the  Administration  s 
rescission  proposals  in  P.L.  104-134  A 
total  of  $963.4  million  of  the  rescissions 
proposed  by  the  President  was 
rescinded  by  that  measure.  Attachment 
C  shows  the  status  of  the  FY  1996 
rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  August  1,  1996,  $2,218.6  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  st  ows 


the  status  of  each  deferral  reported 

during  FY  1996 

Information  from  Special  Messages 

The  special  m.essages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  .'^port  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

60  FR  55154  Friday.  October  27  1995 

Bl  FR  8691 .  Tuesday,  March  5.  1996 

61  FR  10812  Friday  March  15,  1996 
61  FR  13350  Tuesday.  March  26.  1996 
61  FR  17915   Tuesda\    .April  23.  1996 
61  FR  26226   Friday.  Mav  24.  1996 

61  FR  34909  Wednesday,  July  3,  1996 
Jacob  J   Lew, 
^rima  Director. 
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Rescissions  proposed  by  the  President. 

ReTected  by  the  Congress 

AiT^ounts  rescinded  oy  P.L.  104 -::;-, 

Currently  before  tne  Congress.. 

ATTACHMENT  B 
STATUS  CF  FY  1996  DEFERRALS 

'    ITi      ■"  1  1  1  "  C ""  "^   '■^  ■^   -^  --''■"  a  -•-  c-  ■ 

Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  Ju:,v  :,  :99t 

(OMB/Agency  releases  of  Si, 4"  1.5  -ill  ion,  partially 

offset  by  cumulative  positive  ad^ustT.ent  cf 
$4  thousand . ) 

Overturned  by  the  Conaress ...,,.. 
Currently  before  the  Cc.naress  ,.....,.. 


1,425.9 
-462.5 
-963.4 


E  u  d  c?  e  t  ^  '^ '." 

H,£j£il  J4Jm£_2 


3,689.7 
h.    471.0 


2,218.6 


42958 


Federal  Register 


A.  61,  No.  161    '  Mr-ndav    August  19,  1996   ^  Notices 


a> 


J) 


<  ° 


o  -  o 

K  S    • 

2  O  ? 

Ill  a  n 

<  o  - 


«  3 

tr  o 

^  J 

Ol  < 

o>  — 

M 
3 


2 

'i  z 

en  < 


■O 

r:    * 
r;  r 

o    - 

C 

• 

Z 

- 

£  ^  5 

s    o    > 

Q  2  < 


•  2  -D  — 

3  »)  o  -o 

o  ^  5  J 

£  ^  »  < 


_     «     ti    T5 

*  S'S  ' 
=^  5 
5  u 
5  S  5  « 

o    o  \c    >~ 

E^-    •-     CO 

<  CD    2 


I   2 

H. 


-i  -i 
ILCL 

§§ 

O  Mf 


8 

in 


o 


c 

c 

o 


a.  a. 


o 


at 
in 


(O  CO  (O 

a>  a>  a> 

(O  tt> 

a>  a 

s 

6-10- 
6-10- 
6-10- 

66 

|88 

88 

O  N 

8 

o  r<.  m 

O  Ol 

CO 

o 
c 

o 

o 

o 
o 

o- 

o-^ 

(O 

a> 
in 

CO 


(O  (0 

(O 

to 

s 

(D 

(O 

u> 

a> 

a> 

a> 

a> 

a> 

a> 

o> 

CM  CM  CM 

CM 

CM 

^ 

^ 

CM 

v~ 

^• 

^ 

^ 

*- 

CM 

CM 

f 

* 

■♦ 

* 

'f 

CM 

CM 

'S- 

o 

o 

o 

o 

o 

O 

O 

o 

o 

o 

o 

o 

o 

O 

O 

o 

o 

CM 

00 

o 

CM 

O 

O 

(O 

o  t^ 

in 

o 

at 

O 

in 

CO 

•* 

^ 

^— 

»— 

(O 

^- 

CO 

CM 

<y- 

s 

CD 

s 

C-, 

^ 

Ki 

^ 

;^ 

0^. 

C\i 

-'- 

T 

;"■-* 

<f 

r\j 

Cv 

•3 

9 

s 

o 

£ 

s 

o 

o 

c 

c 

3> 

m"'. 

-t 

CC 

o> 
a. 


0 

o 
u 
u 

< 


c 

o 
< 


CO 


»-  CM  CO 

(&  (O  (O 

a>  o)  a> 
QC  QC  CC 


in  ^  (o 

CO  CO   C£>  <0   lO 

a>  o)  o>  o>  a> 

QC  IT  cr  (£  CC 


c 
o 


IB    m 


.^  m    ;c 


C 
O 


.9» 


a    X 


.S-J2 
*    > 


o 


> 
c 


T  < 


UMI 


Federal  Register       \'q\ 


bl     No,    161 


Mo 


wigust  19,  1996  /  Notices 


i959 


a 


m 
3 
a 

3 


<% 


o  ^ 


•  o 


ll 

ox 

c 
o 
u 


?'8 

11 

J" 


IB 

«    «    > 

o  5  < 


"  ?  "^S  ^ 

3  e;  0  -5 

o  -c  5  « 

>  £  -n  5 

e  ^  g  > 


z 

Ui 

o 
< 


o 
« 

3 
ll 

tn 


Ic 

ir  9!  —    » 

£     »>  1;    X! 

"S    t  5  -^ 
=^  5 

OS    (J 

3    -  m    <" 


c 
°   9 


^ 


S 

o 


i 

a.' 


o 
o 


« 


s 


CD 

(O 

OB 

(O 

(O 

a 

u> 

(O 

O) 

o> 

O) 

« 

a> 

a> 

»• 

r<. 

m 

w 

h-  r«- 

(D 

(O 

(0 

10 

(O 

(6 

8 

0 
0 

0 
0 

88 

8 

CM 

0 

0 

0 

0 

0 

1^ 

0 

00 

in 

CJ 

•* 

<o 

»■ 

▼- 

s 


M 
ID 


to 

(0 

(0 

(O 

CO 

(D 

u> 

a> 

O) 

O) 

O) 

a> 

O) 

a> 

m 

CM 

« 

C) 

m 

CO 

<o 

CJ 

^ 

^ 

ip- 

»" 

^ 

CM 

^ 

CO 

m 

CO 

CO 

CO 

0 

0 

0 

0 

0 

„ 

0 

0 

0 

0 

0 

0 

0 

0 

(D 

CM 

0 

0 

Q 

Q 

0 

0 

r^ 

0 

on 

u-« 

n 

■* 

•* 

(O 

^ 

s 

10 
CO 


o 
o 
in 


to 
ft 


a. 


0 
r>-  CM 

»-  CM  <o  ^  in 

CM  CM  CM  CM  CM 

cr  cr 

<0  U>  (0  <0  CO 
0)0)0)0)0) 

tr  a-  cr  cr  EC 

8 

tr 


3 
C 


O 

u 


UI 
0) 


w 


c 
s 

3 
« 
> 
« 

■o 

c 

«D 


c 
a 

E 
a 
o 


en  e 
*  Q 

cr 


E   a 

<  r 
l§ 

ll 
c  c 
o  o 
O  « 


« 

.    3 

o  O 
•o  _ 

C 

o 

O    C    « 

«  z 


u 


c 
.0 

o 

2 

c 
o 
u 


c  c  c 
.2  .2  .2 
B  o  tj 
SEE 

c  c  c 
000 
u  u  o 


O 

S 
o 

< 


u 

5 


< 

cr 


gj     CQ     (B     w     w    w  — 

>  ^..  ^,  -^  -.  -1,      ^^ 


10  T3 
«  C 
^    3 


en 

z 
o 

m 
m 

o 

(A 
Ui 

CE 
-I 
< 


VOL 


1996 


UMI 


42960 

Fed 

eral 

Register       Vol.  61, 

No. 

161  / 

Mon* 

iav,    A 

lUgUSt 

19.   1996 

/  Notices 

iX> 

«           a  o           o 

<D 

u 

'V 

^ 

—  73 

9        3§ 

5 

^ 

s 

o 

H 

3   t   o  o> 

f:       8  3 

- 

S 

K 

S 

1  «  -» 

*"       "      . 

/ 

1      T 

<♦ 

♦ 

•  1  « 

i^l 

o 

•  _    - 

£  «  5 
o  »  < 

/ 

A  >."2 

- 

•  =  z 

w     (B    ^ 

0>   c     3 

>_« 

c  0   cr      ' 

^ 

°  «   «'       ' 

9) 

o  "  a      1 

tl 

m 

<a 

CD            ro                 in 

« 

i. 

6. 

1,  1996 

3  2   E 
Sow 

3          *f 

Si 

•  • 

" 

3    •- 

Ol   ■ 

3   — 

o 

<■§ 

"5  ? 

U) 

in 

IT! 

9 

0>  tf>          U>   CO  <D                 (O 

o 

<n  to 

0    O 

fl      •* 

JL  OD       n  o>  Ob           Ob 

»s 

C7.    ^ 

Q  <  -5 

'Si 

6?     J?T^         S? 

iJ 

—    •* 

■      5^5 

^  Ol       CM  in  M           M 

■-    (C 

UJ    ■    3 

TTACHM 
96  Deterr 
it*  In  tho 

T3 
1 

E 

II 

8' 

♦ 
^ 

i 

<  »  5 

c 

1- 

'".'■' 

^ 

>■  P 

fl 

w  " 

t< 

>^ 

o  "" 

a 

Q           o      o           in 

5              •♦        O               CM 

.      (0 

^ 

N 

m 

c 

-•     •* 

00 

CM 

r>. 

s 

3 

C     V         ' 

o           ^       »»           «o 

^ 

m 

S 

s 

0 

£ 

2'  c-    : 

K              2         S               N 

o 

r^ 

s 

w 

< 

i 

CO                    ^ 

10 

■*      Ib 

•     ■ 

■    o 

t  £ 

<        < 

^ 

< 

4>    3 

TT      t  f?           <? 

*?  *? 

C'-'i    c^ 

o  z 

(0  CD         <D  (O  <C                (O 

o>  a>       a>  o)  a>            a> 

§1 

O  o      a 

Q  Q 

o 

: 

O  Cj 

j 

" 

"S 

^ 

1 

s 

1 

z 
o 

'Ji 
o 

0) 

: 
i 

a 

< 

4 

.1 

S       a      g.S 

1 

< 
a: 

c 

1 

\ 

CO* 

■a 

! 

a 
a 
1 

IS        1? 

a  z        0  o  ^ 

(i  en        «  «  - 

2.      5       >  » 

?  ?  Is 

1   1   11 

1  1  li 

lU 

1- 
< 
t- 

u. 
o 

lil 

II 

5    £ 

1  i 

2 

2 

o 
< 

> 

ir 

D 
O 

> 

3 

c 
£ 

5 

^?       III           c       1       o| 

9^  ill    f  f  ri 

i 

< 

a 

'Jt      C      ^ 

UJ 

-J 

< 

u 
O 

5 

§ 

g 

_r 

% 

u.        -                           < 

o 

6  ^ 

in 

^ 

jF'K  [)<i.     •«,-  ;  ;;)'" 

4  Filed  &-16-96;  8:45  am] 

» 

BILUNG  CODE  3^-0-< 

!'  ■: 

• 

^  ^^^^  at 

^^^^■^^  « 

■  M  ^^B                         « 

■fc  M  HH                            ■ 

— — —^■^^—J— —  mm 

<■  w  a» 

«i  «B  «• 

■ifc  *■  ^^ 

i*  ai  « 

Wfc  i^  JM 

1^  m 

■t  «■  «R 

^  «■  it 

^          M  ^ 

w  Bi  n 


Monday 
August  19.   1996 


Part  V 


The  President 


Executive  Order  13014 — Maintammg  • 
Unofficial  Reiattons  With  the  People  on 
Taiwan 


VOL 


AG 


1996 


UMI 


/ 


Federal 

\'oi     61 

Monaa\ 


Title  ; 
The  1 


Federal  Register 

\'oi    61     So     161 

Mondav    August   19    1996 


Title  3— 

The  President 


42963 
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Executive  Order  13014  of  August   15    mm 

Maintaining  Inofficial  Relations  With  the  Ppnplf 
on  Taiwan 


In  light  of  the  recognition  of  the  People's  Republic  of  China  by  the  United 
States  of  America  as  the  sole  legal  government  of  China,  and  by  the  authority 
vested  in  me  as  President  of  the  United  States  of  America  by  the  Taiwan 
Relations  Act  (Public  Law  96-8,  22  U.S.C.  3301  et  seq.)  ("Act"),  and  section 
301  of  title  3,  United  States  Code,  in  order  to  facilitate  the  maintenance 
of  commercial,  cultural,  and  other  relations  between  the  people  of  the  United 
States  and  the  people  on  Taiwan  without  official  representation  or  diplomatic 
relations  it  i?  hereby  ordered  as  follows: 

Section  1.  Delegation  and  Reservation  of  Functions. 

1-101.  Exclusive  of  the  functions  otherwise  delegated,  or  reserved  to  the 
President  by  this  order,  there  are  delegated  to  the  Secretary  of  State  ("Sec- 
retary") all  functions  conferred  upon  the  President  by  the  Act,  including 
the  authority  under  section  7(a)  of  the  Act  to  specify  which  laws  of  the 
United  States  relative  to  the  provision  of  consular  services  may  be  adminis- 
tered by  employees  of  the  American  Institute  on  Taiwan  ("Institute").  In 
carrying  out  these  functions,  the  Secretary  may  redelegate  his  authority, 
and  shall  consult  with  other  departments  and  agencies  as  he  deems  appro- 
priate. 

1-102.  There  are  delegated  to  the  Director  of  the  OfRce  of  Personnel 
Management  the  functions  conferred  upon  the  President  by  paragraphs  (1) 
and  (2)  of  section  11(a)  of  the  Act.  These  functions  shall  be  exercised 
in  consultation  with  the  Secretary. 

1-103.  There  are  reserved  to  the  President  the  functions  conferred  upon 
the  President  by  section  3,  the  second  sentence  of  section  9(b),  and  the 
determinations  specified  in  section  10(a)  of  the  Act. 
Sec.  2.  Specification  of  Laws  and  Determinations. 

2-201.  Pursuant  to  section  9(b)  of  the  Act,  and  in  furtherance  of  the 
purposes  of  the  Act,  the  procurement  of  services  may  be  effected  by  the 
Institute  without  regard  to  the  following  provisions  of  law  and  limitations 
of  authority  as  they  may  be  amended  from  time  to  time: 

(a)  Sections  1301(d)  and  1341  of  title  31,  United  States  Code,  and  section 
3732  of  the  Revised  Statutes  (41  U.S.C.  11)  to  the  extent  necessary  to 
permit  the  indemnification  of  contractors  against  unusually  hazardous  risks, 
as  defined  in  Institute  contracts,  consistent,  to  the  extent  practicable,  with 
section  52.228-7  of  the  Federal  Acquisition  Regulations; 

(b)  Section  3324  of  title  31,  United  States  Code; 

(c)  Sections  3709,  3710,  and  3735  of  the  Revised  Statutes,  as  amended 
(41  U.S.C.  5,  8,  and  13); 

(d)  Section  2  of  title  III  of  the  Act  of  March  3,  1933  (41  U.S.C.  10a); 

(e)  Title  III  of  the  Federal  Property  and  Administrative  Services  Act  of 
1949,  as  amended  (41  U.S.C.  251-260); 

(f)  The  Contract  Disputes  Act  of  1978,  as  amended  (41  U.S.C.  601-613); 

(g)  Chapter  137  of  title  10,  United  States  Code  (10  U.S.C.  2301-2316); 

(h)  The  Act  of  May  11,  1954  (the  "Anti-Wunderiich  Act")  (41  U.S.C. 
321,  322):  and 
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(i)  Section  (f)  of  41  U.S.C.  423 

2-202.  (a)  With  respect  to  cos!-tvpe  contracts  wuh  the  institute  under 
which  no  fee  is  charged  or  pasd.  amendments  and  modifications  of  sucii 
contracts  may  be  made  with  or  without  consideration  and  may  be  utilized 
to  accomplish  the  same  things  as  anv  original  contract  could  have  accom- 
plished, irrespective  of  the  time  or  circumstances  of  the  making,  or  the 
form  of  the  contract  amended  or  modified,  or  of  the  amending  or  modifying 
contract  and  irrespective  of  rights  that  mav  have  accrued  under  the  contrac'or 
the  amendments  or  modifications  thereof 

(b)  With  respect  to  contracts  heretofore  or  nereafter  macle  under  the  Act, 
other  than  those  described  in  subsection  la)  of  this  section,  amendments 
and  modifications  of  such  contracts  may  be  made  with  or  without  consider- 
ation and  may  be  utilized  to  accomplish  the  samie  things  as  any  original 
contract  could  have  accomplished,  irrespective  of  the  time  or  circumstances 
of  the  making,  or  the  form  of  the  contract  amended  or  modified,  or  of 
the  amending  or  modifying  contract,  and  irrespective  of  rights  that  may 
have  accrued  under  the  contract  or  the  amenoments  or  modi  fa  at  ions  'hereof, 
if  the  Secretary  determines  in  each  case  that  such  acnon  is  ne(  essary  to 
protect  the  foreign  policy  interests  of  the  United  States 

2-203.  Pursuant  to  section  10(a)  of  the  Ac  t.  the  iaipei  tconomic  and 
Cultural  Representative  Office  in  the  United  States  ["TECRO"),  formerly 
the  Coordination  Council  for  North  America  Affairs  ("CCNAA"),  is  deter- 
mined to  be  the  instrumentality  established  by  the  people  on  Taiwan  having 
the  necessary  authority  under  the  laws  applied  by  the  people  on  Taiwan 
to  provide  assurances  and  take  other  actions  on  behalf  of  Taiwan  in  accord- 
ance with  the  Act.  Nothing  contained  in  this  determination  or  order  shall 
affect,  or  be  construed  to  affect,  the  continued  validity  of  agreements,  con- 
tracts, or  other  undertakings,  of  whatever  kind  or  nature,  entered  into  pre- 
viously by  CCNAA. 
Sec.  3.  President's  Memorandum  of  December  30,  1978. 

3-301.  Agreements  and  arrangements  referred  to  '.n  paragraph  (B)  of  President 
Carter's  memorandum  of  December  30,  1978,  entitled  "Relations  With  the 
People  on  Taiwan"  (44  FR  1075)  shall,  unless  otherwise  terminated  or 
modified  in  accordance  with  law,  continue  in  force  and  be  performed  in 
accordance  with  the  Act  and  this  order. 

Sec.  4.  General.  This  order  supersedes  Executive  Order  No.  12143  of  June 
22, 1979. 
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3 40552.  4168^ 

103 40552.  41684 

212 40552 

235 40552 

236 40552 

242 40552 

287 40552 

292 40552 

292a ........40552 
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614 42091 
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REMINDERS 

The  Items  in  this  list  were 
edrtonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOJNG  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Beans  (frozen  greer  and 
frozen  waj(i,  grade 
standards,  puCilisned  7-19- 
96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  o( 
animals  and  animal 
products 

Hog  cholera  arxj  swine 
vesicular  disease;  disease 
status  change- 
Netherlands,  published  8- 
2-96 
COMMERCE  DEPARTMENT 
Patent  and  Tradenf^ark  Office 
Service  of  Process,  "^estir'xjny 
t>y  Employees  and  tne 
Production  of  Documents  in 
Legal  Proceedings   CFR 
parts  removed,  published  S- 
'9-96 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulabon 
(FAR): 

Contract  award:  sealed 
bidding:  construction; 
published  6-20-96 
Contract  cost  principles  and 
procedures,  agency 
supplements.  putMished  5- 
20-96 
Convict  labor  ase.  published 

6-20-96 
Fluctuating  excnange  rates; 

put)lished  6-20-96 
inspection  clauses,  fixed 

pnce,  published  6-20-96 
Justification  and  approval 
thresholds:  published  6- 
20-96 
Legislative  lobbying  costs; 

published  5-20-96 
Master  subcontracting  plans; 

published  6-20-96 
National  industrial  Security 
Program  Operating 
Manual.  puWisnec  6-20-96 
Postponement  of  Did 
openings  or  closing  dates; 
putjiished  6-20-96 
Predetermined  irxjirect  cost 
rates;  putilished  6-20-96 


Quality  assurance  actions; 
electronic  screening; 
published  6-20-96 
Quality  assurance 
nonoofTformances; 
oublished  6-20-96 
QucK-cioseout  procedures; 

published  6-20-96 
Records  retention;  pubHstied 

6-20-96 
Solicitation  provisions; 
contract  clauses; 
published  6-20-96 
Termination  for  convenience; 

published  6-20-96 
Travel  costs;  published  6- 
20-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
State  programs  approval 
and  Federal  auttxxities 
delegation;  putjiished  7- 
10-96 
Surface  coating  operatior^ 
from  new  or  existing 
shipbuilding  arvj  ship 
repair  facilities- 
Compliance  date  revision 
and  Implementation  plan 
submittal  deadline 
extension;  put)lished  6- 
18-96 
Air  programs:  '■' 

Clean  Air  Act- 
Accidental  release 
prevention;  regulated 
substances  arxj 
thresholds  list; 
pubHshed  6-20-96 
Chemical  accidental 
release  prevention 
requirements;  risk 
management  programs; 
published  6-20-96 
Air  quality  implementatksn     -• 
plans:  approval  and 
promulgatkxi;  various 
States: 
Louisiana;  putjiished  6-19-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Communications  equipment 
Radio  frequency  devices- 
Personal  computers  arxl 
peripherals;  equipment 
authorization  procedures 
streamlining;  publistied 
6-19-96 

GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations: 
FAC  90-39  implementation 
and  miscellaneous 
changes 

Correctxjn;  published  8- 
14-96 
Federal  Acquisition  Regulation 
(FAR): 


Contract  award:  sealed 
bidding;  constnjction; 
published  6-20-96 
Contract  cost  pnncipies  and 
procedures,  agency 
supplements;  published  6- 
20-96 
Convict  labor  use;  pwblished 

6-20-96 
Fluctuating  exchange  rates; 

published  5-20-96 
Inspection  clauses,  fixed 

price   published  6-20-96 
Justification  and  approval 
thresholds;  published  6- 
20-96 
Legislative  lotibying  costs; 

oublished  6-20-96 
Master  subcontracting  plans; 

published  6-20-96 
National  industrial  Security 
Program  Operating 
Manual:  published  5-20-96 
Postponement  of  bid 
openings  or  closing  dates; 
published  6-2096 
Predetermined  indirect  cost 
rates,  published  6-20-96 
Quality  assurance  actions: 
electronic  screening, 
published  6-20-96 
Quality  assurance 
norxx>nformances; 
published  6-20-96 
Quick-cioseout  procedures; 

publisned  6-20-96 
Records  retention;  published 

6-20-96 
Solicitation  provisions; 
contract  clauses 
published  6-20-96 
Termination  for  convenierx»; 

published  6-20-96 
Travel  costs;  published  6- 
20-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs   feeds   and 
related  products 
Federal  regulatory  review; 
CFR  parts  removed; 
published  7-19-96 
Medical  devices 
Labeling;  Federal  regulatory 
reform;  published  7-19-96 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 

Single  familv  nxirtgage 
insurance:  annual 
premium  adjustment; 
published  7-19-96 
Correction;  put>lished  &- 
19-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Financial  activities 


Alaska  resupply  operation; 
U.S.M.S.  North  Star 
decommissioning;  Federal 
regulatory  review; 
published  6-20-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  larxj 
reclamation  plan 
sutynissions: 

Virginia;  published  8- ■'9-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration 
Aliens- 
Alien  registration  receipt 
card  (Form  i-i5ll  as 
evidence  of  registration 
for  lawful  permanent 
resident  aliens;  rerrKival; 
published  7-19-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Contract  award:  sealed 
Diddlrig:  construction; 
published  5-20-96 
Contract  cost  principles  and 
procedures,  agency 
supplements;  published  6- 
20-96 
Convict  latxir  jse.  published 

6-20-96 
Fluctuating  exchange  rates: 

published  6-20-96 
Inspection  clauses:  fixed 

price:  published  6-20-96 
Justification  and  approval 
thresholds:  published  6- 
20-96 
Legislative  lobbying  costs; 

published  6-20-96 
Master  sutxontracting  plans; 

published  6-20-96 
National  Industnal  Security 
Program  Operating 
Manual:  published  6-20-96 
Postponement  of  bid 
openings  or  closing  dates: 
putdished  6-20-96 
Predetermined  indirect  cost 
rates;  published  6-20-96 
Quality  assurance  actions; 
electronic  screening; 
published  6-20-96 

Quality  assurance 

fxinconformances; 

published  6-20-96 
Quick-closeout  procedures; 

published  6-20-96 
Records  retention;  putilished 

5-20-96 
Solicitation  provisions; 

contract  clauses: 

published  6-20-96 
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Travel  costs:  published  6- 
20-96 
SECURfTIES  AND 
EXCHANGE  COMMISSION 

Securrties: 
Broker-dealer  registration 
and  report!  ng- 
Form  BOW.  uniform 
request  tor  wittxlrawal 
from  broker-dealer 
registrator:, 

amendments;  put)iished 
7-19-96 
Form  BD  amendments; 
published  7- 1 8-96 
TRANSTORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Cuyahoga  River.  Oh;  safety 
zone;  published  7-19-96 
TRANSPORTATION 
DEPARTMENT 
Omnibus  Transportation 
Employee  Testing  Act  of 
1991: 

Workplace  drug  testing 
programs;  insufficient 
speamens;  published  7- 
19-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
AlliedSignal  Inc.;  published 

5-19-96 
Sikorsky,  pulDlished  7-19-96 
Airworthiness  standards: 
Aircraft  engines;  new  one- 
engine-irxjperative  ratings; 
definitions  and  type 
certification  standards; 
rulemaking  petl^on; 
published  6-19-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  operating  rules: 
Grade  crossing  signal 
system  safety,  puC>lished 
5-20-96 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol,  totiaccc,  and  other 
excise  taxes 

TaxpaKJ  distilled  spirits  used 
in  manufacturing  cxoducts 
unfit  tor  tjeverage  jse 
publishec  5-20-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California: 

comments  due  by  8-30-96 
pubiishea  7-31-96 


Onions  grown  in- 
idaho  and  Oregon; 
comments  due  by  8-30- 
96,  putilished  7-31-96 
Potatoes  (Ihsh)  grown  irv- 
idaho  and  Oregon, 
comments  due  bv  8-28- 
96,  published  7-29-96 
Prunes  (dned)  producec  m 
California;  comments  due  by 
8-30-96,  published  7-3 --96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Ptant-felated  quarantine, 
domestic 

Japanese  beetle:  comments 
due  Dy  8-26-96,  putdished 
6-25-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen^ation  anc 
management: 

Guff  of  Alaska  groundfish; 
comments  due  by  8-30- 
96:  puWisheo  7-5-96 

Gulf  of  Mexicc  reef  fish 
comments  due  by  8-30- 
96   put)lished  8-15-96 

Ocean  salmon  oft  coasts  o' 
v'Vashington,  Oregon  ano 
California;  comments  due 
bv  8-27-96,  published  8- 
•3-96 

EDUCATION  DEPARTMENT 

Direct  grant  programs 
comments  due  by  8-30-96  ■ 
publisned  7- -6-96 

Elementary  and  secondary 
education 

Indian  fellowship  aric 
professionai  oeveioprnent 
programs:  comments  due 
by  8-26-96,  ouWished  7- 
26-96 

ENVIRONMENTAL 
PROTECTION  AGENCV 

Air  pollution  control,  new 
nx)tor  vehicles  and  engines: 
Highway  heavy-duty 
engines,  emissions 
control  comments  due  by 
8-25-96   published  6-27- 
96 
Air  pollution;  standards  of 
performance  'or  new 
stationary  sources: 
Nonmetaliic  mineral 
processing  plants, 
comments  due  by  8-26- 
96:  publisned  6-27-96 
Volatile  organic  comDOu.nd 
(VOC)  emissions- 
Architectural  coatings; 
comments  due  by  8-30- 
96;  published  5-25-96 
Air  quality  implementatior^ 
plans;  approval  ana 


promulgation,  .^anous 

States 

imencar  Sanxia  e'  a, 

correction,  comments  3ue 

bv  8-26-96.  putjiisnea  7- 

25-96 
California;  ajmmerits  due  by 

8-26-96;  publisned  7-2&- 

96 
Illinois;  comments  due  by  &- 

26-96;  published  7-25-96 
Iowa,  comments  due  by  8- 

28-96    iXibitsrie<:   "  ?<»-96 
Missoun,  comme'^ts  Oue  by 

8-28-96;  published  7-29- 

96 

Pennsylvania;  comments 
due  by  8-29-96;  published 
7-30-96 

Tennessee;  comments  due 

by  8-28-96   »ut>l)Sfiefi  7- 
29-96 

Washington;  convnents  due 
by  8-26-96;  pubfished  7- 
25-96 

Wisconsin;  comments  due 
by  8-28-96;  published  7- 

29-96 

Air  guaiir>  impternentation 
plans   -.A-, approval  and 
promulgation    vanous 
States   air  quality  planning 
Durposes   aesignatkxi  of 
areas  m 

/vasnington;  comments  due 
by  8-28-96:  published  7- 
29-96 
Clean  Air  Act 
State  operatir>G  oermits 
programs- 
New  York;  comments  due 
by  8-29-96;  putjitshed 
7-30-96 
Drinking  water 
National  pnmary  and 
secondary  dnnking  water 
regulatKxis- 

Enhanced  surface  water 
treatment  requirements 
for  watertwme 
pattiogens  and  viruses; 
comments  due  by  8-30- 
96;  published  5-29-96 

Hazardous  waste  program 
authorizations: 

Kansas;  convnents  due  by 
8-28-96;  published  7-29- 
96 
Hazardous  waste: 

Hazardous  waste 
management  system- 
Contaminated  media 
managed  dunng 
govemment-overseen 
remedel  actkxis; 
requirements;  comments 
due  by  8-28-96; 
published  7-1-96 
Pestictdes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


A.c.ftphate    etr     rx^rnments 

3je  t>,  8-2S-^    ;.x,£>isr^ed 

7-29-96 
Unuron;  oornmem&  due  by 

8-2&«6;  publtohsd  6-26- 

96 
SuperlurKJ  program: 
National  oil  a-x-  ■.a.-a-x..js 

substances  u>ntrxie'x  . 

plarv- 

National  priorities  list 
update;  comments  due 
by  8-26-96;  published 
7-26-96 

National  priorities  list 
update;  comments  due 
by  8-28^:  published 
7-29-96 
Toxic  chemical  retease 

reporting;  community  rigN- 

to-Know- 

MelaJ  mining,  coal  mining, 
etc;  industry  group  list 
addNlons:  comrrtems 
due  by  8-26-96; 
published  6-27-96 
f^ARM  CREDIT 

adm;nistration 
Farr^"  credit  s>s'.em: 
Loan  polctes  and 
operatxtns- 

Short-  and  interriediate- 
term  credK;  PCS 
(System)  and  norv 
System  lenders: 
commerrts  due  by  8-30- 
96;  pat3*ished  7-17-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Commor,  car.ner  services: 
Commercial  mobiie  radk> 
services- 
Enhanced  91 1  emergency 

calling  systems; 
'  comments  due  t>y  8-26- 
96;  published  8-2-96 
Interstate  in1ormatx>n 
services;  comments  due 
by  8-26-96;  published  7- 
26-96 

Telecommuncations  Act  of 

1996;  implementatiorv- 

Accounting  safeguards; 
comments  due  by  8-26- 
96;  published  8-1-96 
Radio  stations;  table  of 
assignments: 
Florida;  comments  due  by 

8-26-96;  published  7-19- 

96 
Louisiana;  comments  due  tjy 

8-26-96;  published  7-19- 

96 
Nevada;  comments  due  by 

8-26-96;  published  7-19- 

96 
New  Mexkx};  comments  due 

by  8-26-96;  published  7- 

19-96 
Television  broadcasting: 
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Cable  televsKDo  systems- 
Major  television  markets: 
list,  comments  due  by 
8-26-96;  published  7-2- 
96 
FEDERAL  MARfTIME 
COMMISSION 
Ocean  freight  fowaroers 
manne  terminal  operations, 
and  passenger  vessels 
Transportation 
nonperlormance    financial 
responsit>lity 
requirements,  comments 
due  by  8-26-96   puWisneci 
6-26-96 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules 
Lubricating  oil,  previously 
used,  deceptive 
advertising  ana  taoelmq 
comments  due  by  8-2'> 
96.  published  7-26-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Federal  regulatory  review: 
Food  and  cosmetic  laDeiincj, 
comments  due  Dy  Q-2^ 
96;  published  6- •2-36 
Human  drugs 
New  drugs,  list 
consolidation,  Federal 
regulatory  review, 
comments  due  Oy  &-27- 
96,  published  5- ' '  -96 
Medical  devices 
Hematology  and  pathology 
devices- 

1  mmunohistoc.hemistry 
reagents  and  Kits. 
classificatior^  and 
reclassification, 
comments  due  by  8-30- 
96,  published  &- 14-96 
Humanitanan  use  devices 
comments  due  by  6-26- 
96:  published  6-26-&6 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Human  services- 
Social  welfare  arrangements 
with  States  or  other 


agencies;  comments  due 
by  8-30-96;  pubHshed  7-1- 

96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arx3  threatened 
speaes 

Coastal  ckjnes  mHk-vetch, 
etc    five  plants  and  lizard 
•rem  Monterey  Counly, 
CA),  comments  due  by  8- 
30-96;  published  6-26-96 
INTERIOR  DEPARTMENT 
Endargerad  arx;  ••'ireatened 
soecies 

Coastal  dunes  milkvetch, 
etc.  (five  plants  and  lizard 
from  Monterey  County, 
CA);  comments  due  by  8- 
■^0-96   published  7-10-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Ottice 
Permanent  program  arxl 
abandoned  mine  land 
reclamation  plan 
submissions: 

Illinois,  comrDents  due  by  8- 
2»«6;  published  7-30-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturallzatior^  Service 
Immigratior- 
Immigration  petitions- 
Pnohty  dates  for 
employment-besed 
petitions;  comments  due 
by  8-26-96;  published 
6-2^-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Administrative  law  judge 
examination;  funding; 
comments  due  by  8-28-96; 
published  7-29-96 
STATE  DEPARTMENT     .    . 
Visas,  noninvnigrant 
documentation: 
Visa  waiver  pilot  program- 
AustraHa;  comments  due 
by  8-28-96;  published 
7-29-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Regattas  and  marine  parades: 


Events  requinng  permits. 
written  notices,  or  neitfier; 
identification;  comments 
due  by  8-26-96;  published 
6-26-96 

TRANSPORTATION 
DEPARTMENT 

f^ederal  regulatory  review: 
Classified  information; 
comments  due  by  8-30- 

96,  published  7-1-96 
freedom  of  Information  Act; 
implementation;  comnnents 
due  by  8-26-96;  published 

6-26-96 

TRANSPORTATION 

DEPARTMENT 
federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havilland;  comments  due 

by  8-26-96;  published  7- 

16-96 
Aviat  Aircraft  Inc.   comments 

due  by  8-30-96;  puWisfied 

7-9-96 
Boeing;  comments  due  by 

8-27-96:  published  8-12- 

96 
Jetstream,  comments  due 

by  8-27-96;  published  6- 

28-96 
Sfiort  Brothers:  comments 

due  by  8-29-96:  published 

7-12-96 
Shorts;  comments  due  by  8- 

29-96,  published  7-12-96 
Class  D  airspace;  comments 
due  by  8-26-96,  published 
7-17-96 
Class  E  airspace,  comments 
due  by  8-25-96  published 
7-10-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
starxjards 

Air  bral<e  systems- 
Long- stroke  DraKe 
chambers,  comments 
due  by  8-26-96: 
published  "-' '  -96 


Lamps,  reflective  devices, 
and  associated 
equipment- 
Heavy  truck  conspicuity; 
evaluation  plan: 
comments  due  by  8-30- 
96;  published  7-1-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Natural  gas  distnbution 
systems,  excess  flow 
valve  performance 
standards,  customer 
ratification;  comments  due 
by  8-26-96;  published  6- 
27-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Treasury  certificates  of 
IrKlebtedness,  notes,  and 
tx>nds;  State  and  local 
government  sehes; 
comments  due  by  8-26-96; 
published  7-26-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Low  income  housing  credit; 
available  unit  rule: 
comments  due  by  8-28- 
96:  published  5-30-96 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Corporate  governance;  Federal 
regulatory  review;  comments 

due  by  8-26-96:  published 
5-25-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Practice  and  procedure: 

Rulemal<ing  notice-arxi- 
comment  provisions, 
comments  due  by  8-30- 
96;  published  7-1-96 
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CFR  CHECKLIST 


This  cnecklist.  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly  it  is  arrar>ged  m  the  order  of  "CFR  titles  stoc>< 
numbers,  prices.  arx3  revision  dates 

An  asterisK  ;•;  precedes  each  entr>  thai  has  been  issued  since  :as! 
week  arxl  which  is  now  avaiiaCxe  »or  sale  a;  tne  Government  Pnntina 
Office.  ^ 

A  checklist  of  current  CFR  volumes  comprising  a  complete  C^R  set. 
also  appears  m  the  latest  issue  of  the  lSA  (List  of  C^R  Sections 
Affected),  which  is  revised  monthly 

The  annual  rate  tor  subscnption  to  al!  revised  volumes  is  S883.00 

domestic.  S220  75  additional  for  foreign  mailing. 

Mail  orders  to  ttie  Supenntendent  of  Documents.  Attn  New  Orders 

P.O  Box  371954,  Pittsburgh,  PA  ^5250-7954  All  oroers  must  be 

accompanied  by  remittance  (check,  monev  order.  GPO  Deposit 

Account.  VISA,  or  Master  Card'i.  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  fax  vour  charge  orders 

to  (202)  51 2-2250 

Title  stock  Number 


f*rtc«        Revision  Date 


26  DO 

2C',0C- 

25.00 


1,  2  (2  Reserved)  (869-02&-OOOGl-i) $4.25 

3  (1995Compilatior 
and  Ports  100  and 

101)  (86'>-028-O0002-9) 22.00 

4  (86'W)28-000Ci-7) 6.50 

5  Parts: 

i-«99  , (869-028-00004-5; 

700-1199  (869-02&-O0005-3) 

1200-€nd  6(6 
Reserved) (869-028-00006-1) 

7  Parts: 

t>-26  (869-028-00007-0) 22  00 

27-45  _ (869-028-00008-8) 11.00 

46-51   _ (869-028-00009-6) 13.0C' 

S2  (869-028-00010-0) 6.00 

S3-209 „ (869-028-0001 1-8) 17  00 

210-299 — (869-026-00012-6) 36.00 

300-399 «_ (869-028-00013-4) 17  X 

400-699 (869-028-00014-2) 22  OC 

700-899 „ (869-028-00015-1) 25.00 

900-999 „ (869-028-00016^9)  30,00 

1000-1199  (869-028-00017-7)  35.X 

1200-1499  (869-028-00018-5) 29.00 

1500-1899  (869-028-00019-3) 41.00 

1900-1939  (869-028-00020-7) 16.00 

1940-1949  (869-028-00021-5) 31  00 

1950-1999  ^ (869-028-00022-3) 39.00 

2000-£nd (869-028-«)C2:^!) 15.00 

8  (869-028-00024-0) 

9  Parts: 

1-199  (869-028-00025-8) 

20(Hnd  (869-028-00026^^) 

10  Parts: 

0-50  (869-028-00027-4)  .. 

51-199 (869-028-00028-2)  .. 

200-399 (869-028-00029- 1) 5.00 

400-499 (869-028-00030-4)  21.00 

500-£nd  (869-028-0003 1-2) 34.00 

11  (869-028-00032-1) 15.0C 

12  Parts: 

1-199  (869-028-00033-9) 12.00 

200-219 (869-028-00034-7)  17.00 

220-299 (869-028-00035-5)  29.00 

300-499 (869-028-00036-3)  21.00 


fee    '    '996 


'Jan. 
Jon. 

Jon. 

Jon. 


1    '996 
1.  1996 

1.  1996 
1.  1996 


Jan.  1,  1996 


Jon 

Jan. 

Jon 

Jon 

Jon. 

Jon 

Jan 

Jon. 

Jon 

Jon 

Jon 

Jon. 

Jon. 

Jon 

Jan. 


23.00 

30.0C 
25  OC 

30.00 

24.00 


1.  1996 
1    1996 

1  1996 
1  1996 
'  1996 
V  1996 
■  '996 
1  1996 
'  '996 
'  1996 
I  1996 
i.  1996 
1,  1996 
1  1996 
1996 
Jon.  1,  1996 
Jon.  1,  1996 

Jan.  1.  1996 


Jan 

Jon. 


1.  1 


996 
1996 


Jon.  1,  1996 
Jon.  I,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1.  1996 


jon 

Jon.  1. 
Jon.  1. 
Jon.  1, 


500-599 (869-028-00037- !) 

60O-£nd (869-028-O0038-0) 

13  (869-028-00039-8) 

14  Parts: 

1-59  (869-028-00040-1) 


20.00 
31.00 


Jon. 

Jon. 
Jon, 


1996 

1996 
1996 
1996 
1996 

1996 

;996 


18.00        Mof    1    1996 


34.00        jon.  1,  1996 


rm* 


Stock  Numt)er 


P-ic*  C*vls>On  pBtP 


60-139 _ (869-025-0004 1-0) ^.x 

140-199 _ (869-028-00042-8) 13.00 

200-1 199 (869-028-00043-6) 23.0C 

'  200-€nd  ._ (86W)2W)0044n4) 16  OC 

i5  Parts: 

^299    (869-O28-O0O45-2) 16.00 

300-790  (869-C2^:X)r46.1) 26.00 

&OC-ir,(i  _..  (869-C2&-DO&47-9) 18.00 

16  Parts: 

0-149  (869-028-00048-7) 6J50 

150-999 (869-028-00049-5) 19.00 

1 000-End _....  (869-028-00050-9) 26.00 

17  Parts: 

1-199  (86WJ28-00052-5)  .. 

200-239 (86«l2W)0053-3)  .. 

240-End  _.  (869-028-0005*-!) .. 


21.00 
25.00 
31«) 

18  Parts: 

'-149 (869-028-00O55-O) 17.W 

150-279 («6WB^O0056-«) 12.00 

2»>399 (869-028-00057-6) 13.00 

400-End  (869-028-00058-4) 11.00 

19  Parts: 

1-140  (869-028-00059-2)  .. 

141-199 (869-028-00060^)  .. 

200-£nd  (869-028-0006  M)  .. 


26.00 
23.00 
12.00 

20  Parts: 

1-399     „ (86WJ28-00062-2) 20.00 

400-4'><;  (869-028-00063- 1) 35.00 

500-tnc  „ (869-O28-0006*-9) 32.00 

21  Parts: 

1-99  . (869-025-0006^7) 16jOO 

100-169 (669-328-0)066-5) 22J0O 

•170-199  (66C-:25-30067-3) 29O0 

200-299 „....  (869-C26-O0068-1) 7.00 

300-499 (&6<»-C2>-D0C'l-9) 39.00 

SOO-599  {bc^22t>OOC^2-7) 22.00 

600-^99 (S6--C2&-D(r"!-1) 8.50 

800-1299 (&e5-:2c>--30C^4-3) 23O0 

'30&-£nd (S.6«-;2&-<5X  'M)  ... 


22  Parts: 

'-299     _.  (869-028-00074-6) 

30&-£ncl (869-028-0007^^) 


14.00 

36.00 
24.00 

23  (869-C2&-J(X~6-2) 21.00 

24  Parts: 

0-199  (869-028-00077-1) 30.00 

200-219 (&6'^::.W)0078-9) 14.00 

220-499 (66--:26-0007^7) 13.00 

14.00 
13.00 
21.00 
14.00 

32JX) 


500-699 (86W)28-00080-1) 

700-899  ...„ (869-028-00081-9) 

•900-1699 (869-028-00082-7) 

170O-End (869^8-00083-5) 

25  (869^)28-0008*-3) 

26  Parts: 

§§10-1-1.60  (869-028-00085-1) 21O0 

§§161-1.169 (869-028-00086^ 34.00 

§§  1.17O-1.300 (869-028-00087-8) 24.00 

§§  1.301-1.400 (869^)28-00088-6) 17.00 

§§1.401-1440 (869-028-00089-4) 31.00 

§§1441-1.500 (869-028-00090-8)  22.00 

§§  1.501-1.640 (869-028-00091-6) 21.00 

§§1.641-1.850 (8694)28-00092-4)  .„...  25.00 

§§1.851-1.907 (869-028-00093-2) 26.00 

§§1.908-1.1000  (869-028-00094-1) 26O0 

§§1.1001-1.1400  (869-028-00095-9) 26.00 

§§  1.1401-£nd  (869-028-00096-7) 35.00 

2-29  _ (869-028-00097-5) 28O0 

30-39  (869-028-00098-3) 20.00 

40-49  „ (869-028-00099-1) 13.00 

yy'299 (869-028-00100-9) 14.00 

300-499 (869-028-00101-7) 25.00 


JOT..  ,.   .?96 

Jan.  1. 1996 

Jon.  1,  1996 

r  1,  1996 

Jon.  1,  1996 
Jan.  1.  1996 
Jan.  1,  1996 

Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 

Apr.  1,  1996 
Apf.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1996 
Apr.  1.  1995 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 

May  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apt.  1.  1996 
Moy  1,  1996 

Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apt.  1,  1996 
Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
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ISS 


Tin* 

500-599 
600-€ncl 


Stock  NumtMT 


(86'M)28-00 1 02-5) 6.00 

(86'W328-00103-3) «.00 


27  Parts: 

1-199  (869-028-00104-!) 44.0C 

200-€fxl (869-028-00105-0)  . 1100 

28  Parts:  

1-42  _ (069-026-00 lOfr- 1) 27SXi 

43-end  (869-026-00 109-0)  22.00 

29  Parts: 

0-99  „ (869-026-00110-3) 21.00 

100^99  


(869-026-00111-1) 9.50 


36.00 
17.00 


500-899 (869-026-00112-0) 

900-1899  (869-026-00113-8) 

1900-1910  (§§1901  1  fo 

1910.999)  (869-026-00114-6) 

1910  (§§1910.1000  to 

end)  (869-026-00115-^) 

191  )-1925  (869-026-00)  16-2) 27X)0 

1926 (869-026-001 1 7-1) 35.00 

1927-£nd (869-026-001 18-9) 36.00 

30  Parts: 

1-199  

20^'o99 «..•-.. 

700-€nd  ^^.. 


22.00 


(86SM326-O0 119-7) 25.00 

(869-026-00 120-1)  .„...     20.00 
(869-026-00 121-9) 30.00 


31  Parts: 

0-199  

200-€nd  . 


(869-026-00122-7) 15.00 

(869-026-00 1 23-5) 2S.00 

32  Parts: 

1-39  Vol  I \SJ0O 

1-39  Vol.  Ill 1W)0 

1-190  (869-026-00124-3)  32J)0 

191-399  „ (869-026-00125-1) 38J)0 

400-629  (869-026-00 126-0)  ......  26J)0 

630-699  (869-02&-00125^) 14.00 

700-799  „ (86SMK6-00 128-6) 21.00 

800-€n<j  (869-026-00129-4) 22.00 

33  Parts: 

1-124  (869-026-00130-8) 20.00 

125-199 (869-026-00131-6) 27.00 

200-€nd  (869-026-00132-4) 24.00 

34  Parts: 

1-299  

300-399  

400-€nd  .... 

36  


(869-026-00133-2) 25.00 

(869-026-00134-1) 2]J0O 

(869-026-00 1 35-9) 37.00 

(869-026-00136-7) IZOO 


36  Parts 

1-199  (869-026-00137-5) 15.00 

200-£n<J (869-026-00!  38-3) ..._.     37.00 


R«visior  Date 

*Ap.    ;V9C 
Apr.  1,  1996 

Apf.  1,  1996 
Ape.  1,  1996 

July  1,1995 
XiJy  1,1995 

July  1,1995 
Jidy  1,  1995 
July  1,  1995 
July  1,  1995 


Tm« 


stock  Numbw 


Price       Revision  Date 


33.00        July  1,  1995 


July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1.  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 

July  1,  1996 
July  1,1995 

2July  1,  1984 

2July  1.  1984 

2July  1, 1984 

July  1,1995 

July  1,1995 

July  1,  1995 

sjuly  1,  1991 

July  1,  1995 

JUy  1,  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 
July  5,  1995 

July  1,1995 

Mf  1,  1995 
JjV  !,  1995 


37 (869-C26-00139-1) 2a00        July  1.  1995 

38  Parts: 

0-17  (869-026-00140-5) 30.00 

18-end (869-026-00141-3) 30.00 

39  


(869-026-00142-1) 17.00 


UMI 


40  Pans: 

1-51   „ (869-026-00143-0)  , 

52 (869-026-00144-8)  , 

5^59  (869-026-00 14&-6)  , 

60  (869-026-00146-4)  , 

61-71   (869-026-OC 147-2)  , 

72-«5  - (869-026-00148-1)  , 

86   - (869-026-00149-9)  , 

87-149 „ (869-026-00150-2)  , 

150-189 >. (86<W326-O0151-1) , 

190-259  (869-026-00152-9)  , 

260-299  (86'W)26-00 153-7)  , 

300-399 (869-026-00154-5)  , 

400-424  (869-026-00 15S-3) 

425-699  (869-026-00156-1) 


40i)0 
39X)0 
11.00 
36.00 
36.00 
41.00 
40.00 
41.00 
25.00 
17.00 
40.00 
21.00 
36M 
3000 


July  1,  1995 
July  1,  1995 

July  1,1995 

July  1,  1995 
July  1,1995 
July  1,  1995 
July  1,  1995 
July  1,1995 
July  1,  1995 
July  1,  1995 
July  1,1995 
July  1,1995 
July  1,1995 
July  1,1995 
July  1,  1995 
Julyl,  1995 
Julyl,  1995 


;0O-789 „....  (869-026-00157-0) 25,00 

790-£nc3  (869-026-00158-8) 15.00 

41  Chapters: 

1, 1-1  10  1-10 _.  13.00 

1, 1-1 1  to  Appendix.  2  (2  Pesen/ed) UJOO 

y-6 „» ujoo 

I     ••■••>•■•••■•••••••■•■•••■•*•■••■••■•»••••«•••••••■•••■••■•■•••••■■•••••  0<lAJ 

O     •■■••••••■•■••••■•••*••••••■•••••■•■••••••••■••»••••••■•■•■■■■••••••••••  ***wU 

9        •■•■>■■■■••■•••■•«••••■■>•■•••••••••••••••••>•••■••■•••••>•■■•••*■•••••■  '  W>W 

10-17  9.50 

18,  Vd.  I,  Ports  1-5  -..  13.00 

18,  Vd.  II.  Ports  6-19 13.00 

18,  Vol  III  Ports  20-52 — » 13.00 

19^100  13.00 

1-100  (869-026-00 159-6) 9.50 

101  (869-026-00160-0) 29.00 

1 02-200 (869-026-00 1 6 1  -«) 1 5.00 

201-€nd  (869-026-00 162-6) 13.00 

42  Parts: 

•'W>     „ (869-026-00163-4) 26.00 

400429 (869-026-00164-2) 26.00 

430-Eixl   (869-026-00165-1)  39.00 

43  Parts: 

'  -•?99      .'. (869-026-00 1 66-9) 23.00 

000-3999  (869-026-00167-7) 3100 

4000-£nd (869-026-00168-5) 15.00 

44      _ (869-026-00169-3) 24.00 


45  Parts: 

1-199    

200-499  ... 
500-1199  . 
1200-fnd  . 

46  Parts: 

1-40  

41-69  

70-89  

90-139  

140-155  ... 
156-165  ... 
166-199  ... 
200-499  ... 
500-end  .. 


(869-022-00170-7) 22.00 

.(869-026-00171-5) 14.00 

.(869-026-00172-3) 23.00 

,  (869-026-00173-1) 26.00 


(869-026-00 1 74-0)  2 1 .00 

(869-026-00175-8)  17.00 

(869-026-00 1  76h5) 8.50 

(869-026-00177-4) 15.00 

(869-026-00178-2) 12.00 

(869-026-00179-1) 17.00 

„» (869-026-00 1 80-4) 1 7 .00 

(869-026-00181-2) 19.00 

(869-026^)0182-1) 13.00 

47  Parts: 

0-19  (869-026-00 183-9) 25.00 

20-39  (869-026-00184-7) 21,00 

«>-69  (869-026-00 185-5) 14.00 

70-79  - (869-026-00186-3) 24.00 

80-End  (869-026-00187-1) 30,00 

48  Chapters: 

1  (Ports  !-51)  (869-026-00 188-0)  39.00 

1  (Ports  52-99)  (869-026-00189-8)  24,00 

2  (Ports  201-251)  (869-026-00190-1) 17.00 

2  (Ports  252-299) (869-026-00191-0)  ...  13.00 

3-6  (869-026-00192-8)  23.00 

7-14  (869-026-00193-6) 28.00 

15-28 (869-026-00194-4) 31.00 

29-End  _ (869-026-00195-2) 19  00 

49  Parts: 

1-99  .'. „ (869-026-00196-1) 

100-177 (869-026-00197-9) 

178-199 (869-026-00198-7) 

200-399 (869-026-00 199-5) 

400-999 (869-026-0020O-2) 

1000-1199  (869-026-00201-1) 

12(X>-€nd (869-026-00202-9) 

50  Parts: 

1-199  , 

200-599  

600-€nd  „.. 


25.00 
34,00 
22.00 
30.00 
40.00 
18.00 
15.00 


(869-O26-O0203-7)      ..     26.00 

(869-026-00204-5) 22.00 

,  (869-026-00206-3) 27.00 


CFR  Index  wid  FixJings 
Aids (869-028-00061-7) 35.00 


Oct  1, 

Oct,  1, 

Oct  1, 

Oct.  1, 

Oct  1 

Oct,  1, 

Oct,  1, 

Oct,  1, 

Oct,  1, 

Oct.  1, 

Oct,  1, 

Oct  1, 

Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct,  1, 
Oct.  1, 
Oct,  1, 

Oct,  1, 
Oct,  1, 
Oct.  1, 
Oct,  1, 
Oct,  1, 
Oct,  1 
Oct.  1. 
Oct.  1, 


Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 


1, 


Oct  1. 
Oct,  1, 
Oct,  1, 


995 
995 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 

996 
995 
995 
996 

995 
995 
995 
995 
995 
996 
995 
995 
996 

995 
995 
996 
996 
995 

995 
995 
995 
995 
995 
995 
995 
996 

995 
995 
995 
995 
995 
995 
995 

995 
995 
995 


Jon.  1,  1996 
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■?"•«•  Stock  Numbftf  Prtce 

Comptete  1996  CFR  set „ S83  00 

Microfiche  CFP  Edition 
Subscrptior  (moited  os  tssued)  264.00 


Individuol  cooies 
Complete  set  (one-time  moving) 
Complete  set  (one-time  moiling) 
Complete  set  (one-time  moiling) 


\J0O 

264.00 

244  00 
223  OC 


RevtMon  D«tt 


Becouse  Title  3  s  or  annua  comototion  mis  voiume  cr>c  aii  pievtom 
snoud  be  retaned  as  a  pefnfvanent  'elefence  source 

'the  JUv  ■  '986  edition  or  32  C^f  Ports  '-189  contars  a  -x>!e  ohk  o. 
Pars  1-3'?  mciusrve  kn  the  fu(  tei*  of  ">e  Deiense  Acomsitior  Peguia»>oo< 
r  Pons  ;-39  consuc  tne  mree  CfP  votunes  lisueo  as  o(  Ju^  io&s  cor^'aTtnc 
those  ports 

=  rhe  XJtv    '     -985  editior  ot  i     CFC  Chapters    -  X  :,ontar«  a 
for  Chapters    '    ro  ^9  mclusive    for  the  *'jl)  tex'  a   procv^eme"? 
ir^  Chapters       lo  4V    consult  'he  eieve^   CfC   k-orufnes  issuec   as 
'984  contaning  those  choptefs 

'No  amendments  to  this  voiu'^e  were  p'Ofnuigotec  ouririg  n^  c>e'>oc  Ap^ 

■99C.  to  Ma  3'  '996  t>,e  Cfl?  voiume  issued  AprN  '  '9<JC  s.hocitc  c* 
'etaned 

-So  omeodrnents  tc  this  volume  were  piomutgatec  Ourng  -he  pe'>oc  July 
1,  i99l  to  June  30,  1996.  r.he  CFR  volume  .ssuec  Juty  i,  ;99',,  yxxiic  pe  'eraned. 


voiu.me! 


'egutotion; 


NEW  EDITION 


■0>iif^','^t'-"r'  '••  -I'-ii^iVi 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  (anuarv'  1    1994 

The  GLIDE  is  a  useful  reference  tool 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  m  the  GUIDE  tell  the 
user  \l\  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  thev-  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR]  for  uniformity  of  citation  and  eas\' 
reference  to  the  source  document 

Compiled  b\-  the  Office  of  the  Federal 
Register.  National  .\rchives  and  Records 
Administration . 


Superintendent  of  Documents  Oraer  Form 


Oner  ■^'X^ssirx;    -  -  h> 

7296 

— ]  YES,  send  me  _ 

S  N  06cv-jC0~0005&-8.  at  $20.00  ($25.00  foreign)  each 


;^a^ge  yow  orae^ 
it's  easy 


HI 


MSC 


To  fax  your  orders  (202)  51 2-2250 
subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


The  "j?a  cost  Of  my  order  is  $ 


(Includes  regular  s'-icosng  and  nandling,,  p-^ce  s.^Diec  ;o  change 


Company  or  personal  name 


Aid'ticna'  add'oss.  attention  line 


Sfeet  aodress 


City,  State,  Zip  code 


DaytiP-ie  phone  Including  area  code 


°:j'cr^ase  oroc  -  ."-De'  (optional) 


(Please  type  or  print) 


Check  method  of  payment: 

□  ofiecK  payaoie  tc  SupeDntenaent  of  Documenis 


□  GPO  DeDOSi!  Account                                     - 

□  VISA      J  MasterCard      [^                (expiration  date) 

II                   1     1     1     1 

Thank  you  for  your  order! 


4/94 


Authorizing  signature 

Mail  to;   SuDennienaert  o*  Docur^en's 

RO.  Box  37 1954  PittsDurqh   pa  15250-7954 


UMI 


Public  Laws 


104th  Congress.  2nd  Session   1996 


Pamphlet  pnnts  of  puDhc  laws,  often  referred  tc  as  slip  laws  a-e  "^e  .nua  puDhcaiio-  '  ^(^oA-a 
laws  upon  enactment  and  are  pnnted  as  soon  as  possible  a*ie'  approval  by  the  -•p-^.aent' 
Legislative  history  references  appear  on  each  law  Subscnptior  se-wce  ncludp^  ar  -/■.,.  \,-^^J 
issued  irregulary  upon  enactment,  for  the  104th  Congress   2^-0  SessiO^    ■  ?9*^ 

^^'I^Sri^'^  '^^■'  ?  ^^Ep^^^®^  ''^^  '*^e  Suoenntenae-  o'  ::.c.--*nis,  ^asningrton.CX: 
20402-9328  Pnces  vary'  See  Reader  Aids  Section  o*  the  f^eoe-a  Reqis^pr  for  announcanenis  of 
newly  enacted  laws  "  ~wii«iiiovt 


Superintendent  oi  Do^umeius  Subscriptions  Urder  Form 

I — I    I  il-o,  enter  ^rA  ^uhvnpt!on(s)  as  follows: 


♦6216 


Charge  vour  oroer 
It  s  Easy 


^^^^^^^^ 


VKA 


Fax  M>ur  ordtTv    202    5i;-225(t 
Phone  )our  orders  \ZiM   5 1 2-  1H(N! 


;.  ?  ;nc     Mtr  ^0T^£rre^v  Tnd  Session,  1996  for  $160  per  subscripti^ 


on. 


— — suhscnpnonv  i-,^  PIBIJC  LAWS 

The  total  .US!  ot  rn^  •  .rder  i.  S    _ International  cuM.-i.crs  please  add  25%.  Prices  include  regular  domestic 

p(->stage  and  tiandJing  and  are    uh)ecf  f.e  change. 


(Compan'v   <r  Pervmai  Name) 


(Please  type  or  print) 


Additu'nai  addre-.v  attention  line) 


^!ree!  address) 


State  ZlPCsxie) 


(.Daytime  phone  including  area  code) 


!  Purchase  Orser  No.) 

YES   NO 

Mav  we  make  >(>ur  nam«/addre»  availabk  to  other  maiiers?  I  I I 


Pleast  Ch(K>st  Meth.Ki  .»f  Fa\ merit: 

I — I  Cicv  K  Payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account  I    I    I    I 


D  VISA  or  M.=  ^itrCard  Account 


-□ 


n 


(Credit  card  expiration  date) 


(Authorizing  Signature) 


I  hank    \ru    'nr 
yOW     'rdir! 

6/96 


Mail  To:    Superintendent  cA  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  ouotisned  aany  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  pan  of  a  microfiche 
Federal  Register  subscnDfior   the  ISA 
(List  of  CFR  Sections  Affected)  anc  -ne 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Reguiations 
compnsing  approximately  200  volumes 
and  revised  at  least  once  a  year  or  a 
quarterly  oasis   is  puDnsneo  n  24x 
microfiche  formal  and  tne  current 
year's  volumes  are  maiiec  'o 
subscnbers  as  ssued 


Microfiche  Subscription  Fru  es: 

Federal  Register: 

One  year   $433  OC 
Six  nnonths    $2^6  50 

Code  of  Federal  Regulations; 

Current  yea' las  !ss..ed:  S264.00 


Or3«r  ^*»Txe8air»g  Zfxie 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 


I    I    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format: 


Fax  vour  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

.  Federal  Register    ^i  FFR^  Q  One  year  at  $433  each         Q  Six  months  at  $216.50 

.Code  of  Federal  Keuulaiioiii  (CFRM6)   □  One  year  at  $264  each 


UMI 


The  tdtal  cost  of  mv  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  cuitumers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(  AJditiond!  dddreWattention  line) 

(Street  address) 

(("■itv  State   Zip  CiMie'\ 

(Daytime  phone  including  area  code) 

!  Purchase-  order  no.) 


For  privacy^  check  Ikh  t)elow; 

_J  :')■   -.V  "dxc  m\  name  available  to  other  mailers 

C  heck  method  of  payment: 

LI  Check  payable  to  Supenntendent  of  Documents 


□  GPO  Deposit  Account        [_ 

1                    — 

□  VISA  :J  MasterCard        1 

(expiration) 

1    1 

!            .            1             .             1 

(Authorizing  sign  a  t  u  r  c  6»6 

Thank  you  for  your  order! 

Mail  to      Superintendent  of  Documents 

PO  Box  .-19M.  Pittsburgh.  PA  1525(^^y.M 
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through 

GPO  Access 

A  Service  of  the  I'.S.  (jcnerumtul  Prmung  Office 

Federal  Register 

Updated  Dail\  h\  6  a.m.  HI 

Easy,  Convenient, 
FREE 

Free  public  cdnneetum^  to  the  >,>niinc 
r-ederai  Register  are  available  ihiougli  the 
tiPO  Access  serMce 

To  connect  u\er  the  World  Wide  V\eb. 
iKi  to  the  Superintendent  oi 
Document-'  homepage  at 
http    u v» u. access. gpo.gov/su_docs/ 

To  conned  uMng  teinei, 
ofxn  -'vvais.access.gpo.gov 

and  login  as  guest 

(no  passu ord  required). 

To  dial  directK.  u-e  com- 

■iiunicaiioiis  sottuare  and 
modem  ic^  ^all  (202) 
512-1661;  t\pe  -v».aiv  then 
login  as  guest  (no  password 

required). 

You  may  also  connect  using  local  \^'\TS  client  software.  For  further  information,  contact 

the  GPO  Xcces^  User  Support  Team; 


Voice:  {202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
\  Fax:  (202^  5 1 2-1 262  r24  hours  a  day,  7  days  a  \veek). 
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Public  Papers 

of  the 

Presidents 

of  the 
United  States 

AimmI  voIwrm  conlainiiii  the  public  imnmi 
Mid  BlalMMnU.  new*  confartnoM.  md  other 
MlMltd  paptrt  niMMd  by  dw  Wbilt  Houac. 
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1992  '  199S 

(Book  I) $47.00  (Book  n) $51.00  | 
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The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


m 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2835 
RiN320»-AA04 

Widely  Attended  Gatherings  Gifts 
Exception  Under  ttie  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch 

AQEHCY:  Office  of  Government  Ethics 
(OGE). 

action:  Final  rule. 


SUMMARY:  The  Office  of  Government 
Ethics  is  issuing  a  final  rule  revising  the 
gif^  exception  contained  in  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  to 
permit  employees  to  accept  invitations 
to  certain  widely  attended  gatherings 
from  persons  other  than  the  sponsors  of 
those  events,  subject  to  appropriate 
limitations,  and  to  clarify  that  only 
those  events  attended  by  a  large  number 
of  persons  qualifv'  as  widely  attended 
gatherings.  The  rule  also  permits  agency 
authorization  for  a  guest,  other  than  the 
employee's  spouse,  to  accompany  the 
employee  to  a  widely  attended  gathering 
or  to  a  conference  or  other  event  at 
which  the  employee  is  assigned  to 
participate  as  a  speaicer.  panel 
participant,  or  other  presenter  of 
information. 

EFFECTIVE  DATE:  September  19.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman  or  Vincent  J. 
Salamone.  Office  of  Government  Ethics. 
Suite  500,  1201  New  York  .^venue. 
NW..  Washington.  DC  20005-3917; 
telephone:  202-208-8000;  FAX:  202- 
208-^037. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  15, 1995.  the  Office  of 
Government  Ethics  published  a 
proposed  amendment  to  the  Standards 
of  Ethical  Conduct  for  Employees  of  the 


Executive  Branch  (Standards),  as 
codified  at  5  CFR  part  2635.  that  would 
allow  acceptance  by  agency  employees 
of  certain  invitations  of  free  attendance 
at  widely  attended  gatherings  from 
persons  {individuals  or  organizations) 
other  than  sponsors  of  the  events  and  to 
otherwise  modif\-  the  gifts  exception  for 
such  gathenngs.  See  60  FR  3141.5- 
31418,  which  provided  for  a  60-dav 
•    public  comment  penod  The  Office  of 
Government  Ethics  received  eleven 
comment  letters  on  the  proposed  rule 
from  eight  executive  agencies,  two 
agency  employees  and  one  pnvate 
organization,  as  well  as  a  few  telephonic 
comments.  In  this  rulemaking 
document,  OGE  is  finaUzing  the 
proposed  amendment,  with  certain 
changes  (noted  below)  mostiv  m 
response  to  certain  of  the  comments 
received. 

The  section  of  the  Standards  subteci 
to  this  rulemaking  is  5  CFR  2634.204(gi. 
one  provision  of  subpart  B  of  the 
Standards  which  implements  the 
outside  source  gift  restrictions 
contained  in  5  U  S.C.  7353  and  section 
101(d)  of  Executive  Order  12674,  as 
modified  by  Executive  Order  12731   In 
accordance  with  those  authorities. 
§  2635.204  sets  forth  exceptions  to  the 
primary  constraint  at  §  2635.202(a), 
which  provides  that,  m  the  absence  of 
an  exception,  an  employee  shall  not 
directly  or  indirectly  solicit  or  accept  a 
gift  from  a  prohibited  source  or  a  gift 
that  is  given  because  of  the  emplovee  s 
official  position. 

Section  2635.204(g)(2),  as  it  has  been 
in  effect  for  the  past  three  and  a  half 
years,  provides  that  an  agency  employee 
may  accept  an  unsohcited  gift  of  free' 
attendance  at  all  or  part  of  a  widely 
attended  gathenng  from  the  sponsor  of 
the  event,  subject  to  a  determination  of 
agency  interest  Unlike  the  de  minimis 
e.xception  at  §  2635,204(a]  for 
unsolicited  gifts  having  a  market  value 
of  $20  or  less  per  occasion  (with  a 
calendar  year  aggregate  limit  of  $50), 
§2635  204(gj(2)  imposes  no  limitation 
on  the  market  value  of  the  gifts  of  free 
attendance  that  may  be  accepted.  While 
the  tickets  or  other  fees  for  attendance  • 
at  such  gatherings  ordinarily  cost  much 
less,  this  exception  would  permit 
acceptance  of  free  attendance  at  events 
for  which  the  ticket  price  exceeds  even 
$1,000,  In  part  to  ensure  that  prohibited 
sources  do  not  use  this  exception  to 
provide  lavish  entertainment  to 


employees  of  the  agencies  with  which 
they  do  business  or  otherwise  interact. 
§  2635.204(g)(2)  has  to  date  specified 
that  an  invitation  to  a  widely  attended 
gathering  can  be  accepted  only  if  it  is 
from  the  sponsor  of  the  event. 

On  March  9.  1993.  shortly  after  the 
Standards  first  took  effisct,  the  White 
House  declared  a  six-month  suspension 
of  application,  with  respect  to 
attendance  at  press  dinners,  of  that 
portion  of  §  2635.204(g)(2)  that  has 
limited  acceptance  of  invitations  of  free 
attendance  at  widely  attended 
gathenngs  to  those  issued  by  the 
sponsor  of  the  event.  Thus,  during  that 
six-  month  penod,  executive  branch 
officials  were  authorized  to  attend  press 
dinner?  as  guests  of  individuals  or 
organizations  other  than  the  event's 
sponsor  if  the  event  otherwise  met  ti» 
conditions  of  the  widely  attended 
gathenng  exception.  On  December  21,  • 
1993,  with  another  round  of  press 
association  events  in  the  offing,  the 
White  Hou.se  issued  another 
memoranaum  to  all  agency  needs  once 
again  temporanly  suspending 
administrative  enforcement  of  tna! 
portion  of  the  ruie  affecting  wideiv 
attended  gatherings  soieiv  as  i'  .-^iates  to 
dinners  sponsored  by  news  associations 
for  which  admission  for  executive 
branch  officials  is  paid  bv  news 
organizations.  • 

In  a  December  21,  1993  letter 
addressed  to  OGE,  the  White  House 
asked  OGE  to  consider  a  revision  to 
§  2635.204(g)(2)  of  the  Standards  to 
provide  that  an  employee  may  accept  an 
invitation  received  directly  from  a  news 
organization  to  attend  a  widely  attended 
gathering  sponsored  by  a  news 
association  where  there  has  been  a 
determination  that  the  employee's 
attendance  is  in  the  interest  of  the 
agency.  In  the  alternative,  the  White 
House  suggested  that  OGE  might  wish  to 
consider  revising  §  2635.204(g)(2)  to 
provide  an  exception  for  invitations  to 
a  broader  range  of  widely  attended 
gatherings  from  persons  other  than  the 
sponsors  of  those  events.  Both  in  the 
rule  as  proposed  and  as  being  finally 
adopted  here,  OGE  has  opted  for  this 
alternative  approach.  The  White  House 
specified  in  its  above-referenced 
December  1993  memorandum  that  the 
suspension  as  to  press  dinners  was  to 
extend  until  August  1, 1994,  or  until 
such  later  date  as  OGE  responded  to  its 
request  for  revision  of  §  2635.204(g)(2). 
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Therefore,  as  noted  in  the  preamble  to 
the  proposed  rule,  the  White  House 
suspension  as  to  press  dinners  has 
remained  in  effect.  However,  when  this 
final  rule  takes  effect  on  September  19. 
1996,  that  suspension  will  be 
superseded  by  the  broader 
"nonsponsor"  free  attendance  gift 
provisions  of  §  2635.204(g)  as  amended 
in  this  rulemaJdng  document. 

IT.  Analysis  of  Comments 

As  noted,  the  Office  of  Government 
Ethics  has  carefully  considered  the 
comments  submitted  on  last  year's 
proposed  rule  and,  as  discussed  below, 
is  modifying  a  few  portions  of  the  rule 
as  proposed  in  adopting  it  as  final.  The 
discussion  below  is  focused  on  the 
major  areas  of  comment  regarding  the 
proposed  rule  changes. 

Clarification  of  Widely  Attended 
Gatherings  Definition/ A  Large  Number 
of  Persons 

Several  agencies  commented  on  the 
proposed  addition  of  an  express  clause 
requiring  attendance  by  "a  large  number 
of  persons"  to  the  definition  of  a  widely 
attended  gathering  in  §  2635.204(g)(2). 
One  commenter  asked  that  the  term  be 
eliminated  altogether  from  the  final 
rule.  Four  agencies  questioned  why  the 
proposed  change  to  the  rule  did  not 
require  that  a  specific  minimum  number 
of  persons  be  expected  to  attend  a 
gathering  for  it  to  be  considered 
attended  by  a  "large  number  of 
persons  '  One  of  these  agencies 
commented  that  such  a  minimum 
number  designation  would  assist 
program  administjation  by  helping  to 
reduce  the  number  of  employee 
inquiries  on  this  matter.  However,  three 
agencies  wanted  ethics  officials  to  be 
able  to  focus  more  on  factors  other  than 
the  size  of  the  event,  such  as  the  nature 
of  the  gathenng  itself  and  the  event's 
overall  importance  to  the  agency's 
programs  and  operations  when  making 
a  determination  about  a  widely  attended 
gathering  under  §  2635.204(g)(3).  One 
agencv  suggested  that  OGE  might  be 
able  to  avoid  the  limitations  of  setting 
a  minimum  number  by  providing 
instead  for  an  acceptable  range  of 
numbers.  Further,  two  commenters 
suggested  that  OGE  could  assist 
agencies  more  by  providing  agencies 
with  a  list  of  factors  that  the  agencies 
could  apply  to  determine  if  an  event 
qualified  as  widely  attended. 

After  carefully  reviewing  these 
recommendations,  including  the 
alternative  approaches  suggested.  OGE 
has  decided  not  to  change  the  proposed 
addition  of  the  "large  number  of 
persons "  clause,  other  than  to  add  the 
clarification  that  attendance  by  such  a 


number  is  "expected."  While  a  specific 
minimum  number  or  a  range  of  numbers 
might,  in  some  ways,  facilitate  agency 
administration  of  the  rule  and  even 
possibly  reduce  employee  inquiries. 
OGE  believes  that  setting  such  numbers 
for  sponsor  gifts  would  unduly  limit  the 
flexibility  that  agencies  require  to 
administer  this  rule  effectively.  (The 
newly  revised  rule  does  require  a 
minimum  niunber  of  attendees  as  to 
nonsponsor  gifts  of  free  attendance, 
which  are  subject  to  additional 
safeguards  (see  the  discussion  below).) 

It  is  OGE's  belief  that  executive 
agencies  are  in  the  best  position  to 
determine  when  unsolicited  gifts  of  free 
attendance  offered  by  sponsors  of 
widely  attended  gatherings  (or 
nonsponsors)  should  be  permitted  based 
on  a  balancing  of  the  event's  value  in 
facilitating  administration  of  agency 
programs/operations  versus  any 
appearance  concerns.  As  stated  in  the 
proposed  rule,  agencies  should  apply 
the  normal  meaning  of  the  phrase 
"widely  attended"  as  encompassing 
those  events  that  are  attended  by  many 
persons  and  excluding  those  events 
attended  by  only  a  few.  Additionally, 
ethics  officials  ^ould  note  that  the  rule 
requires  more  than  a  "large  number"  of 
attendees — the  gathering  itself  must  be 
of  mutual  interest  to  those  in 
attendance.  See  OGE  Informal  Advisory 
Letters  93x15,  93x18  and  94x2.  as 
pubhshed  in  "The  Informal  Advisory 
Letters  and  Memoranda  and  Formal 
Opinions  of  the  United  States  Office  of 
Government  Ethics,"  which  is  available 
from  the  U.S.  Government  Printing 
Office  and  is  on  OGE's  electronic 
bulletin  board  TEBBS  ("The  Ethics 
Bulletin  Board  System"). 

In  sum,  the  determination  of  whether 
an  event  is  widely  attended  requires 
ethics  officials  to  carefully  examine  the 
particular  circumstances  of  each  event 
in  light  of  all  the  regulatory  factors. 
Even  if  an  event  is  expected  to  be 
attended  by  a  large  number  of  persons 
and  to  have  present  a  diversity  of  views 
or  interests  (see  discussion  below), 
agency  ethics  officials  must  still  make  a 
finding  that  the  agency's  interest  in  the 
employee's  parti.jipation  in  the  event 
outweighs  any  concern  that  the 
acceptance  of  the  gift  of  free  attendance 
may  or  may  appear  to  improperly 
influence  the  employee  in  the 
performance  of  his  or  her  official  duties. 
We  believe  that  these  requirements  will 
help  preserve  the  Government's  vaUd 
interest  in  ensuring  that  employees  are 
free  from  improper  influences  and  that 
the  acceptance  of  any  gift  of  bee 
attendance  from  an  outside  source  will 
not  create  the  appearance  of  partiality. 


Furthermore,  one  commentator  asked 
if  the  term  "a  large  number  of  persons" 
would  include  any  accompanying 
spouse  or  other  guest  of  each  invitee. 
The  Office  of  Government  Ethics 
beUeves  that  accompanying  spouses  and 
guests  can  be  counted,  both  for 
determining  whether  a  large  number  of 
persons  is  expected  to  attend  an  event 
and  for  purposes  of  the  100-person 
threshold  applicable  to  acceptance  of 
gifts  of  free  attendance  from 
nonsponsors, 

A  tew  agencies  pointed  out  that  an 
ambiguity  in  the  definition  of  a  widely 
attended  gathering  was  created  by  the 
use  of  the  term  "for  example"  in  the 
second  sentence  of  proposed 
§  2635.204(g)(2j.  In  response  to  these 
concerns,  (JGE  is  changing  the  wording 
of  the  passage  in  §  2635.204(g)(2)  of  this 
final  rule,  by  adding  the  words  "persons 
with  a  diversity  of  views  or  interests" 
before  the  "for  example    phrase,  to 
clarify  that  the  types  of  events  which  are 
widelv  attended  are  those  at  which  a 
"large  number  of  persons"  is  expected 
to  attend  and  at  which  persons  having 
a  diversity  of  viewpoints  or  interests  are 
expected  to  be  present.  The  latter  factor 
can  be  satisfied  if  the  event  is  open  to 
members  from,  throughout  a  given 
industry  or  profession,  if  persons  in 
attendance  represent  a  range  of  persons 
interested  in  a  given  matter,  or  if  there 
is  otherwise  a  diversity  of  views  or  . 
interests  present.  Agencies  should 
consider  both  factors  in  determining 
whether  an  event  is  "widely 
attended" — the  number  of  persons 
attending  the  event  and  the  breadth  of 
the  views  and  interests  presented  by  the 
group  itself. 

Several  agencies  expressed  specific 
concerns  with  proposed  new  Example  3 
following  the  regulatory  text  of 
§  2635.204(g),  focusing  on  the  proposed 
disqualification  of  a  20-person  dinner 
partv  as  not  meeting  the  "large  number 
of  persons"  test.  Some  comments  noted 
that  the  example  might  well  be  overly 
restrictive  in  the  context  of  smaller 
agencies.  The  desirability  of  agency 
discretion  in  setting  a  lower  limit  for 
sponsor  events  was  also  stressed.  One 
agencv  recommended  that  Example  3  be 
revised  so  that  reference  to  the  number 
of  persons  in  attendance  at  the  dinner 
partv  of  the  major  utility  be  removed 
from  the  example  and  that  the  event  be 
merely  referred  to  as  a  small  dinner 
party.  In  this  way,  the  point  would  be 
made  that  agency  officials  should 
consider  the  size  of  a  gathering  as  part 
of  their  analysis  on  whether  an  event 
was  a  widely  attended  gathering.  The 
Office  of  Government  Ethics  has 
revratten  Example  3  to  try  to  clarify  the 
main  point  intended  that  a  small  dinner 


UMI 


Federal  Register   '  Vol    61.  No.  162      Tuesday,  August  20. 


party  is  not  a  widely  attended  gathering. 
Further,  OGE  has  reworked  the 
comment  at  the  end  of  the  example 
about  the  additional  requirem.ent  that  a 
range  of  persons  interested  in  a  given 
matter  be  present  at  any  qualified 
widely  attended  gathering.  This  passage 
has  been  broken  out  into  a  separate 
sentence  and  the  hypothetical  facts  have 
been  modified,  to  reference  a  larger 
company  "banquet"  as  still  not  widely 
attended,  in  order  to  emphasize  that 
attendance  by  persons  with  a  diverse  set 
of  views  or  interests  is  an  additional, 
separate  requirement  for  finding  that  a 
gathering  is  "vddely  attended." 

Sponsor/Nonsponsor  Distinction 

Although  there  was  general  support 
for  the  proposed  new  exception  to  allow 
employees  to  accept  an  invitation  of  free 
attendance  to  a  larger  widely  attended 
gathering  from  a  source  other  than  the 
sponsor  in  appropriate  cases,  two 
agencies  and  a  private  organization 
questioned  the  need  for  any  distinction 
between  such  gifts  from  the  sponsor  and 
from  others.  After  carefully  reviewing 
this  matter,  CX5E  has  decided  to 
maintain  the  additional  standards 
imposed  as  to  "nonsponsor"  gifts.  The 
Office  of  Government  Ethics  believes 
that  there  is  an  important  distinction 
between  situations  in  which  gifts  of  free 
attendance  are  offered  by  sponsors  of 
widely  attended  gatherings,  as  opposed 
to  those  circumstances  where  gifts  of 
free  attendance  are  tendered  by 
nonsponsors.  When  a  sponsor  invites  an 
individual  to  attend  an  event,  the 
sponsor  is  presimiably  doing  so  for  the 
benefit  of  all  those  in  attendance.  The 
sponsor's  attention  is  also  not  focused 
solely  upon  the  invitee  at  the  event. 
Thus,  the  invitee  does  have  more  of  an 
opportunity  to  meet  and  mingle  with  a 
widfir  number  of  people  in  attendance. 
This  supports  more  fully  the  agency's 
interest  in  his  or  her  attendance  at  the 
event.  When  a  nonsponsor  invites  an 
individual  to  attend  an  event,  however, 
the  attention  of  the  nonsponsor  host  is 
more  focused  upon  the  employee.  The    - 
100- person  threshold  provides  an 
additional  measure  of  pubUc  and  press 
scrutiny  of  that  relationship.  In 
addition,  the  $250  ceiUng  on 
nonsponsor  donor  gifts  constitutes  an 
important  further  safeguard  against 
more  lavish  entertainment,  which  a 
nonsponsor  might  be  able  to  afford  in  a 
one-on-one  situation,  but  the  sponsor 
could  not  in  any  significant  numbers. 
The  dollar  ceiling  also  protects  against 
excess  in  the  case  of  fundraising  events 
that  are  not  lavish,  but  exclusive 
because  of  cost  of  attendance.  Finally, 
OGE  stresses  that  both  nonsponsor  and 
sponsor  gifts  must  still  be  screened  by 
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agencies  for  anv  appearance  of  conflict 
in  accordance  with  §  2635.204(g)(3)  of     . 
the  Standards.  Together,  these 
protections  will  help  ensuire  that  any 
gifts  of  free  attendance  accepted  are  in 
the  best  interests  of  the  agency 
concerned  and  do  not  involve  an 
appearance  of  undue  influence  or  loss  of 
impartiality. 

Press  Dinners 

One  agency  suggested  that  OGE  might 
consider  adopting  an  exception  that 
applies  to  press  dinners,  because  of  the 
luiiqueness  of  press  organizations, 
rather  than  carving  out  a  broader 
sponsor/nonsponsor  distinction. 
Another  commenter  suggested  an 
alternative  approach  in  which  OGE 
would  determine  that  joumahst 
members  of  the  press  groups  were 
themselves  "individual  sponsors"  of  a 
dinner.  As  stated  above  and  in  the 
preamble  to  the  proposed  rule,  OGE 
earlier  considered  and  rejected  the 
option  of  singling  out  the  press  under 
the  widely  attended  gatherings 
exception.  The  Office  of  Government 
Ethics  does  not  beheve  that  the  press 
should  be  treated  differently  than  any 
other  private  entities  that  deal  with  the 
Government.  Thus,  in  liberalizing  this 
provision,  with  appropriate  safeguards, 
OGE  believes  that  there  is  no  reason  to 
limit  nonsponsor  gifts  to  press  entities. 

The  100  Person  Attendee  Threshold  for 
Nonsponsor  Gifts 

Four  commenters  recommended  that 
OGE  drop  the  proposed  requirement 
that  100  persons  be  in  attendance  at  a 
widely  attended  gathering  before  a  gift 
of  free  attendance  can  be  accepted  from 
a  nonsponsor.  The  general  consensus 
among  these  four  commenters  was  that 
this  number  should  be  left  to  the 
judgment  of  agency  ethics  officials  and 
that  it  would  ujiduly  restrict  agency 
discretionary  authority  in  those 
situations  where  gifts  of  free  attendance 
are  offered  by  nonsponsors  of  widely 
attended  gatherings.  An  agency  and  one 
individual  commenting  thought  that  the 
proposed  100-person  threshold  would 
not  be  fair  to  smaller  agencies  or  smaller 
industry  groups.  The  agency  indicated 
that,  partictilarly  in  the  scientific  and 
technical  commimities,  an  agency's 
interest  might  be  advanced  by  having  a 
representative  attend  a  public  meeting 
at  which  fewer  than  100  persons  are 
expected  to  disseminate  information 
about  its  agency  functions  and  policies. 
Additionally,  one  agency  was  concerned 
that  a  prohibited  source  could 
circumvent  the  rule  by  ensuring  that  a 
sufficient  number  of  persons  were 
invited  to  an  event  at  the  appropriate 
cost.  One  agency,  however,  favored  the 


use  of  specific  numbers,  stating  that  this 
would  facilitate  the  administration  of 
the  rule. 

After  reviewing  these  comments,  OGE 
has  decided  to  maintain  the  proposed 
lOO-person  threshold  in  the  final  rule. 
The  Office  of  Government  Ethics 
recognizes  that  it  may  be  in  the  agency's 
interest,  in  some  cases,  to  have  an 
employee  attend  a  nonconflicting  event 
where  less  than  100  persons  are 
expected  if  it  would  assist  the  agency  in 
the  accomphshment  of  its  mission.  In 
that  regard,  OGE  notes  that  the  new 
rule's  specific  100-person  threshold 
only  apphes  to  nonsponsor  gifts.  Thus 
a  sponsor's  offer  of  free  attendance  to  an 
otherwise  qualified  widely  attended 
gathering  (including  attendance  by  "a 
large  number  of  persons")  could  be 
accepted,  if  there  were  an  agency 
interest  determination  under 
§  2635.204(g)(3),  even  though  fewer  than 
100  persons  were  expected  to  attend. 
Furthermore,  if  permissible  in  terms  of 
appropriations  principles,  the  agency 
could  consider  paying  for  the 
employee's  attendance  at  smaller 
events.  The  employee  could  also  pay  his 
or  her  own  way.  Finally,  as  to  other 
events  involving  fewer  than  100 
expected  attendees,  certain  separate 
authorities,  such  as  the  Government 
employees  training  statute,  the  law 
permitting  agencies  to  accept  certain 
travel  payments  &t)m  non- Federal 
sources,  or  other  agency  statutory 
authority  might  permit  the  acceptance 
of  free  attendance.  See  5  U.S.C.  4111 
and  31  U.S.C.  1353,  as  well  as  the 
respective  implementing  regulations  of 
the  Office  of  Personnel  Management,  at 
subpart  G  of  5  CFR  part  410,  and  the 
General  Services  Administration,  at  41 
CFR  part  304-1;  see  also  the  note 
following  §  2635.204(g)(4)  of  the 
Standards. 

The  rationale  for  the  lOO-person 
threshold  as  to  nonsponsor  gifts  of  free 
attendance  is  that  the  larger,  generally 
more  public  events  are  subject  to  greater 
potential  press  and  pubUc  scrutiny, 
which  will  serve  as  additional 
protection  against  any  apparent  conflict 
situation.  In  combination  with  the  $250 
free  attendance  gift  value  limitation 
(discussed  below],  these  two 
requirements  will  protect  against  the 
possibihty  that  this  new  exception 
might  result  in  the  provision  to 
Government  employees  by  a  nonsponsor 
donor  of  lavish  entertainment  or  an 
opportunity  to  attend  an  event  made 
highly  exclusive  by  virtue  of  the 
admission  price. 

One  agency  suggested  that  OGE 
provide  agency  designees  with  the 
authority  to  except  a  nonsponsor  offer  of 
free  attendance  from  the  100-person 
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requirement  in  appropriate 
circumstances  However.  OGE  believes 
that  there  should  be  a  uniform  threshold 
for  nonsponsor  gifts  and  has  not 
accepted  that  suggestion. 

.\nother  agencv  asked  for  additional 
clarification  on  whether  accompanying 
spouses  and  other  guests  are  to  be 
counted  for  purposes  of  the  lOO-person 
requirement.  In  response,  CKiE  notes 
that  spouses  and  guests,  who  often  form 
an  integral  part  of  widely  attended 
gatherings,  may  be  counted  for  purposes 
of  determining  whether  the  100-person 
requirement  is  met  for  a  particular 
event. 

The  $250  Ceiling  on  Nonsponsor  Gifts  of 
Free  Attendance 

One  agency  comment  indicated  that 
having  the  $250  cap  on  nonsponsor  gifts 
would  facilitate  administration  of  the 
regulation.  However,  another  agency 
thought  that  the  amount  should  be 
lowered,  but  that  the  rule  should 
provide  an  exemption  for  charitable 
events  where  the  face  value  of  the  ticket 
primanlv  reflects  a  charitable 
contribution  and  not  a  benefit  to  the 
empiovee  The  Office  of  Government 
Ethics  is  concerned  that  providing  for 
any  such  exemption  would 
unnecessarily  compbcate  the  rule  and 
detract  from  the  uniformity  to  be 
accorded  as  to  nonsponsor  free 
attendance  offers.  Furthermore,  the 
opportunity  to  attend,  free  of  charge,  an 
event  where  the  ticket  prices  include  a 
sizable  donation,  and  thus  make  the 
event  more  exclusive,  can  also  be 
viewed  as  a  benefit  to  the  employee.  On 
the  other  hand,  one  agency  and  a  private 
organization  believed  that  the  $250 
numerical  limitation  for  free  attendance 
in  the  case  of  a  nonsponsor  was  too  low. 
The  Office  of  Government  Ethics  has 
neither  raised  nor  lowered  the  $250 
ceiling  amount,  because  we  believe  that 
$250  is  the  right  amount,  permitting 
reasonable  application  of  the  new 
authority  as  to  nonsponsor  gifts  while 
protecting  against  lavish  entertainment 
by  prohibited  sources. 

A  few  commentators  suggested  that 
provision  be  made  for  periodic 
reevaluation  of  the  ceiling  amoimt.  A 
commenting  organization  noted  that 
most  hotels  that  accommodate  many 
widely  attended  gatherings  have  an 
escalation  factor  built  into  their 
contracts  with  private  organizations  and 
that  some  sort  of  mechanism  was 
needed  to  keep  up  with  rising  costs.  The 
Office  of  Government  Ethics  notes  that 
the  $250  ceiling  on  the  value  of  free 
attendance  that  may  be  accepted  from  a 
person  other  than  the  event's  sponsor 
coincides  generally  with  the  legislative 
and  OGE  consensus  that  gifts  of  lesser 


amount  do  not  need  to  be  subjected  to 
public  or  confidential  financial 
reporting  under  the  Ethics  in 
Government  Act,  5  U.S.C.  app.,  sections 
102(a)(2)  and  107,  orOGE's  5  CFR  part 
2634  regulation  thereunder.  Considering 
that  the  $250  ceiling  is  imposed  only  in 
those  situations  where  the  gift  of  free 
attendance  is  coming  firom  a 
nonsponsor,  OGE  believes  it  is  a 
reasonable  limitation  to  protect 
Government  employees  and  their 
agencies  from  the  possible  appearance 
of  favoritism  or  undue  influence.  The 
Office  of  Govenmient  Ethics  notes  that 
it  will  periodically  review  the 
appropriateness  of  the  $250  ceiling  in 
the  future.  If  any  adjustment  to  that 
dollar  amoimt  appears  appropriate,  OGE 
will  initiate  a  rulemaking  action  to 
change  it. 

Accompanying  Guest  Authority 

Two  commenters  supported  the 
proposed  revision  of  §  2635.204(g)(6)  to 
permit  acceptance  of  an  offer  of  free 
attendance  to  a  widely  attended 
gathering  extended,  by  the  same  donor, 
to  an  accompanying  guest  of  an 
employee  whether  or  not  the  guest  is  the 
employee's  spouse  (that  provision  has 
been  limited  to  an  accompanying 
spouse).  One  commenter  opposed  the 
proposed  change.  In  this  final  rule,  OGE 
has  decided  to  retain  the  change  as 
proposed.  The  expansion  of  acceptance 
authority  to  another  guest,  when 
appropriate,  will  provide  additional 
flexibility  in  cases  where  the  agency  has 
determined  that  acceptance  of  the  gift  of 
free  attendance  for  an  accompanying 
guest,  in  addition  to  the  employee,  at  a 
widely  attended  gathering  of  mutual 
interest  to  a  number  of  parties  will 
further  agency  programs  and  operations. 
In  addition  to  addressing  the  fact  that 
many  employees  are  not  married,  the 
expanded  rule  would  apply  to  situations 
in  which  a  spouse  is  unable  or  does  not 
wish  to  attend  an  event,  but  another 
family  member,  a  colleague  or  another 
appropriate  guest  could  attend.  The 
Office  of  Government  Ethics  notes  that 
the  offer  of  free  attendance  for  the  guest 
must  be  from  the  same  person  offering 
to  pay  for  the  employee's  attendance. 
Further,  only  one  guest  of  an  employee 
maybe  authorized  to  accept  an  offer  of 
bee  attendance  to  accompany  the 
employee  to  an  event  at  which  the 
employee  himself  or  herself  is 
authorized  by  the  employing  agency  to 
accept  a  gift  of  free  attendance. 
Moreover,  in  such  cases,  the  value  of  the 
guest's  free  attendance  must  be 
aggregated  with  that  of  the  employee's 
in  applying  $250  ceiling  for  nonsponsor 
gifts  (see  §  2635.204(g)(6)  and  Example 
2,  the  wording  of  both  of  which  has 


been  slightly  revised  to  reflect  their 
application  to  an  accompanying  guest's 
free  attendance). 

Miscellaneous 

Finally,  OGE  is  making  a  couple  of 
minor  clarifications  to  the  rule  as 
proposed  m  adopting  it  as  final. 

III.  Matters  of  Regulatory  Procedure 

Executive  Order  1 2866 

In  promulgating  this  final  rule,  the 
Office  of  Government  Ethics  has 
adhered  to  the  regulatorv'  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  m  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  amendatory 
regulation  has  also  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  that  Executive  order. 

Regulatory'  Flexibility  Act 

As  the  Deputy  General  Counsel  of 
OGE,  I  certify  under  the  Regulaton.' 
Flexibility  Act  (5  U.S.C  chapter  6J  that 
this  amendatory  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  employees  and  their 
agencies. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  .^ct  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
amendatorv  regulation  because  it  does 
not  contain  information  collection 
requirements  that  require  OMB 
approval. 

List  of  Subjects  in  5  CFR  Part  2635 

Conflict  of  interests,  Executive  branch 
standards  of  ethical  conduct. 
Government  employees. 

Approved:  August  14, 1996. 
Marilyn  L.  Glynn, 
Deputy  General  Counsel,  Office  of 
Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  cunending  part 
•2635  of  chapter  XVI  of  title  5  of  the 
Code  of  Federal  Regulations'as  follows; 

PART  2635— (AMENDED] 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7351,  7353;  5  U.S.C. 
App.  (Ethics  in  Government  Act  of  1978); 
E.O.  12674,  54  FR  15159,  3  CFR,  1989  Comp., 
p.  215,  as  modified  by  E.O.  12731,  55  FR 
42547.  3  CFR.  1990  Comp..  p.  306. 

Subpart  B — Gifts  From  Outside 
Sources 

2.  Section  2635.204  is  amended  as  set 
forth  below: 
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A.  Revising  paragraphs  {g)(2)  through 
fg)(5}; 

B  Revising  the  text  of  paragraph  (gj{6) 
preceding  Example  1  and 

C.  Redesignating  Examples  2,  3  and  4 
of  paragraph  (gj(6)  as  Examples  4,  5  and 
6,  respectively;  and 

D  Addmg  new  Examples  2  and  3  to 
paragraph  (g)(6).  The  revisions,  and 
additions  read  as  follows: 

§  2635.204     Exceptions. 

(2)  Widely  attended  gatherings.  When 
there  has  been  a  determination  that  his 
attendance  is  in  the  interest  of  the 
agency  it  will  further  agency  programs 
and  operations,  an  employee  may  accept 
an  unsoUcited  gift  of  free  attendance  at 
all  or  appropriate  parts  of  a  widely 
attended  gathering  of  mutual  interest  to 
a  nimiber  of  parties  from  the  sponsor  of 
the  event  or,  if  more  than  100  persons 
are  expected  to  attend  the  event  and  the 
gift  of  free  attendance  has  a  market 
value  of  S250  or  less,  from  a  person 
other  than  the  sponsor  of  the  event,  A 
gathering  is  wddely  attended  if  it  is 
expected  that  a  large  number  of  persons 
will  attend  and  that  persons  with  a 
diversity  of  views  or  interests  will  be 
present,  for  example,  if  it  is  open  to 
members  from  throughout  the  interested 
industry  or  profession  or  if  those  m 
attendance  represent  a  range  of  persons 
interested  in  a  given  matter.  For 
employees  subject  to  a  leave  system, 
attendance  at  the  event  shall  be  on  the 
employees  own  time  or,  if  authorized 
by  the  employees  agency,  on  excused 
absence  pursuant  to  applicable 
guidehnes  for  granting  such  absence,  or 
otherwise  without  charge  to  the 
employee's  leave  account. 

(3j  Determination  of  agency  interest. 
The  determination  of  agency  interest 
required  by  paragraph  (g)(2)  of  this 
section  shall  be  made  orally  or  in 
writing  by  the  agency  designee. 

(i)  If  the  person  who  has  extended  the 
invitation  has  interests  that  mav  be 
substantial! V  affected  by  the 
performance  or  nonperformance  of  an 
employees  official  duties  or  is  an 
association  or  organization  the  majority 
of  whose  members  have  such  interests. 
the  employee  s  participation  mav  be 
determined  to  be  in  the  interest  of  the 
agency  only  where  there  is  a  written 
finding  by  the  agency  designee  that  the 
agency's  interest  m  the  employee's 
participation  in  the  event  outweighs  the 
concern  that  acceptance  of  the  gift  of 
free  attendance  may  or  mav  appear  to 
improperly  influence  the  employee  in 
the  performance  of  his  official  duties. 
Relevant  factors  that  should  be 
considered  by  the  agency  designee 


include  the  importance  of  the  event  to 
the  agency,  the  nature  and  sensitivity  of 
any  pending  matter  affecting  the 
interests  of  the  person  who  has 
extended  the  invitation,  the  significance 
of  the  employee's  role  in  any  such 
matter,  the  purpose  of  the  event,  the 
identity  of  other  expected  participants 
and  the  market  value  of  the  gift  of  free 
attendance. 

(ii)  A  blanket  determination  of  agency 
interest  may  be  issued  to  cover  all  or 
any  category  of  invitees  other  than  those 
as  to  whom  the  finding  is  required  by 
paragraph  (g)(3)(i)  of  this  section.  Where 
a  fijiding  under  paragraph  (g)(3)(i)  of 
this  section  is  required,  a  written 
determination  of  agency  interest, 
including  the  necessary  finding,  may  be 
issued  to  cover  two  or  more  employees 
whose  duties  similarly  affect  the 
interests  of  the  person  who  has 
extended  the  invitation  or,  where  that 
person  is  an  association  or  organization, 
of  its  members. 

(4)  Free  attendance.  For  purposes  of 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section,  free  attendance  may  include 
waiver  of  all  or  part  of  a  conference  or 
.  other  fee  or  the  provision  of  food, 
refreshments,  entertainment,  instruction 
and  materials  furnished  to  all  attendees 
as  an  integral  part  of  the  event.  It  does 
not  include  travel  expenses,  lodgings, 
entertainment  collateral  to  the  event,  or 
meals  taken  other  than  in  a  group 
setting  with  all  other  attendees.  Where 
the  invitation  has  been  extended  to  an 
accompanying  spouse  or  other  guest 
(see  paragraph  (g)(6)  of  this  section),  the 
market  value  of  the  gift  of  free 
attendance  includes  the  market  value  of 
free  attendance  by  the  spouse  or  other 
guest  as  well  as  the  market  value  of  the 
employee's  own  attendance. 

Note:  There  are  statutory  authorities 
implemented  other  than  by  pan  2635  under 
which  an  agency  or  an  employee  may  be  able 
to  accept  &ee  attendance  or  other  items  not 
included  in  the  definition  of  free  attendance, 
such  as  travel  expenses. 

(5)  Cost  provided  by  sponsor  of  event. 
The  cost  of  the  employee's  attendance 
will  not  be  considered  to  be  provided  by 
the  sponsor,  and  the  invitation  is  not 
considered  to  be  from  the  sponsor  of  the 
event,  where  a  person  other  than  the 
sponsor  designates  the  employee  to  be 
invited  and  bears  the  cost  of  the 
employee  s  attendance  through  a 
contribution  or  other  payment  intended 
to  facihtate  that  employee's  attendance. 
Payment  of  dues  or  a  similar  assessment 
to  a  sponsoring  organization  does  not 
constitute  a  payment  intended  to 
facihtate  a  particular  employee's 
attendance. 

(6)  Accompanying  spouse  or  other 
guest.  When  others  in  attendance  will 


generally  be  accompanied  by  a  spouse 
or  other  guest,  and  where  the  invitation 
is  from  the  same  person  who  has  invited 
the  employee,  the  agency  designee  may 
authorize  an  employee  to  accept  an 
unsohcited  invitation  of  free  attendance 
to  an  accompanying  spouse  or  to 
another  accompanying  guest  to 
participate  in  all  or  a  portion  of  the 
event  at  which  the  employee's  free 
attendance  is  permitted  under 
paragraph  (g)(1)  or  (g)(2)  of  this  section. 
The  authorization  required  by  this 
paragraph  may  be  provided  orally  or  in 
writing. 

Example  1:  An  aerospace  industry 
association  that  is  a  prohibited  source 
sponsors  an  industrywide,  two-day 
seminar  for  which  it  charges  a  fee  of 
$400  and  anticipates  attendance  of 
approximately  400.  An  Air  Force 
contractor  pays  $2,000  to  the  association 
so  that  the  association  can  extend  free 
invitations  to  five  Air  Force  officials 
designated  by  the  contractor.  The  Air 
Force  officials  may  not  accept  the  gifts 
of  free  attendance.  Because  the 
contractor  specified  the  invitees  and 
bore  the  cost  of  their  attendance,  the  gift 
of  free  attendance  is  considered  to  be 
provided  by  the  company  and  not  by  the 
sponsoring  association.  Had  the 
contractor  paid  $2,000  to  the  association 
in  order  that  the  association  might 
invite  any  five  Federal  employees,  an 
Air  Force  official  to  whom  the 
sponsoring  association  extended  one  of 
the  five  invitations  could  attend  if  his 
participation  were  determined  to  be  in 
the  interest  of  the  agency.  The  Air  Force 
official  could  not  in  any  case  accept  an 
invitation  directly  from  the  nonsponsor 
contractor  because  the  market  value  of 
the  gift  exceeds  $250. 

Example  2:  An  employee  of  the 
Department  of  Transportation  is  invited 
by  a  news  organization  to  an  annual 
press  dinner  sponsored  by  an 
association  of  press  organizations. 
Tickets  for  the  event  cost  $250  per 
person  and  attendance  is  limited  to  400 
representatives  of  press  organizations 
and  their  guests.  If  the  employee's 
attendance  is  determined  to  be  in  the 
interest  of  the  agency,  she  may  accept 
the  invitation  from  the  news 
organization  because  more  than  100 
persons  will  attend  and  the  cost  of  the 
ticket  does  not  exceed  $250.  However, 
if  the  invitation  were  extended  to  the 
employee  and  an  accompanying  guest, 
her  guest  could  not  be  authorized  to 
attend  for  free  since  the  market  value  of 
the  gift  of  free  attendance  would  be 
$500  and  the  invitation  is  from  a  person 
other  than  the  sponsor  of  the  event. 

Example  3:  An  employee  of  the 
Department  of  Energy  (DOE)  and  his 
wife  have  been  invited  by  a  major  utility 
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executive  to  a  small  dinner  party.  A  few 
uther  officials  of  the  utility  and  their 
spouses  or  other  guests  are  also  invited, 
as  is  a  representative  of  a  consumer 
group  concerned  with  utility  rates  and 
her  husband.  The  DOE  official  beheves 
the  dinner  party  will  provide  him  an 
opportunity  to  socialize  with  and  get  to 
know  those  in  attendance.  The 
emplovee  niav  not  accept  the  free 
invitation  under  this  exception,  even  if 
his  attendance  could  be  determined  to 
be  in  the  interest  of  the  agency.  The 
small  dinner  party  is  not  a  widely 
attended  gathering.  Nor  could  the 
employee  be  authorized  to  accept  even 
if  the  event  were  instead  a  corporate 
banquet  to  which  forty  company 
officials  and  their  spouses  or  other 
guests  were  invited  In  this  second  case, 
notwithstanding  the  larger  number  of 
persons  expected  (as  opposed  to  the 
small  dirmer  party  just  noted)  and 
despite  the  presence  of  the  consumer 
^roup  representative  and  her  husband 
who  are  not  officials  of  the  utility,  those 
m  attendance  would  still  not  represent 
a  diversity  of  views  or  interests.  Thus, 
the  company  banquet  would  not  qualify 
as  a  widely  attended  gathering  under 
those  circumstances  either. 
***** 

[FR  Doc.  96-21144  Filed  8-19-96;  8:45  am) 

BILLING  COOe  S345-01-P 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
RIN066a-AB11 

General  Administrative  Regulations; 
Federal  Crop  Insurance  Reform  Act  of 
1994,  Regulations  for  Implementation 

agency:  Federal  Crop  Insurance 

forporation. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insiu^nce 
Corporation  (FCIC)  finalizes  7  CFR  part 
400.  subpart  T  of  its  General 
.Administrative  Regulations.  The 
intended  effect  of  this  final  rule  is  to 
provide  noninsured  producers, 
policyholders,  and  insurance  companies 
the  regulations  applicable  to  the 
catastrophic  risk  protection  program.  It 
will  also  provide  other  changes  in  FCIC 
insurance  programs  to  comply  with 
statutory  mandates  of  the  Federal  Crop 
Insurance  ,-\.ct  (Act),  as  amended  by  the 
Federal  Crop  Insurance  Reform  Act  of 
1994  (Reform  Act)  and  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  11996  Act). 
EFFECTIVE  DATi:  August  20, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Nartwr,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  No.  12866.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  1,2001. 

This  rule  has  been  determined  to  be 
economically  significant  for  the 
purposes  of  Executive  Order  No.  12866 
and,  therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Cost  Benefit  Analysis 

A  Cost  Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
siunmary,  the  analysis  finds  that  crop 
insurance  reform  generally  is  expected 
to  result  in  net  positive  benefits  to 
producers,  tfixpayers,  and  society.  The 
effects  on  individual  producers 
compared  to  payments  under  ad  hoc 
disaster  programs  depends  primarily  on 
the  farm  program  payment  yield 
compared  to  the  farm's  actual  yield  and 
market  prices.  In  general,  however,  the 
reform  is  expected  to  result  in  less 
volatility  of  producers'  incomes  and  less 
risk  of  no  income  due  to  adverse 
weather  events.  Rural  communities  and 
producers  will  benefit  from  the  certainty 
of  payments  in  times  of  catastrophic 
yield  losses.  The  Government  and 
taxpayers  will  benefit  from  a  single 
disaster  protection  program  and 
consequent  reduced  Federal  outlays. 
Although  producers  who  had  not 
previously  participated  in  the  Federal 
crop  insurance  program  will  have  an 
added  burden  to  make  application  and 
report  yields  and  acreage,  the  benefits  in 
terms  of  greater  risk  protection  outweigh 
the  costs. 

Paperwork  Reduction  Act  of  1 995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  information 
coUectitm  requirements  contained  in 
these  regulations  have  been  previously 
approved  by  OMB  and  assigned  OMB 
control  number  0563-0003  through 


September  30,  1998.  Copies  of  the 

information  collection  may  be  obtained 
from  Bonnie  Hart,  USDA,  PSA  .Advisory 
and  Corporate  Operations  Staff. 
Regulatorv'  Review  Group.  P.O.  Box 
2415,  Ag  Box  0572,  Washington,  D.C. 
20013-2415,  8:15  a.m. -4:45  p.m., 
Monday  through  Friday,  except 
holidays,  telephone  (202)  690-2857. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  im.piications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  However,  it 
does  provide  additional  flexibility  and 
cost  savings  for  small  entities  in  the 
following  three  areas.  First,  producers 
are  no  longer  required  to  obtain  at  least 
CAT  coverage  for  economically 
significant  crops.  Instead,  they  may  sign 
a  waiver  foregoing  emergency  crop  loss 
assistance.  Insureds  likely  to  decline 
coverage  are  those  who  believe  that  the 
costs  associated  with  obtaining 
insurance  exceed  the  benefits.  The 
producers  most  likely  to  fall  into  this 
categorv  are  those  who  have  insurance 
policies  with  low  liabiUties.  For  these 
producers,  the  $50  fee  for  CAT  would  be 
most  likely  to  outweigh  expected 
indemnities.  Second,  an  allowance  has 
been  made  to  allow  all  producers  with 
a  share  in  a  tobacco  crop  under  one 
marketing  card  to  insure  the  crop  under 
one  insurance  policy  To  qualif>'  under 
this  provision,  none  of  the  shareholders 
may  have  an  interest  in  another  tobacco 
crop  in  the  county.  It  is  estimated  that 
35,100  policyholders  may  utiUze  this 
allowance,  thereby  saving  the  $50 
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processing  fee  for  each.  Third,  with 
specified  restrictions,  persons  who  hold 
an  undivided  interest  m  a  crop  may  be 
eligible  to  purchase  one  insurance 
policy  covering  all  shares  to  satisfy 
linkage  requirements.  The  restrictions 
associated  with  this  allowance  include: 
all  landowners  must  agree  in  writing  to 
the  arrangement;  none  of  the 
landowners  may  hold  any  other  interest 
in  the  given  crop  in  the  county  for 
which  they  are  required  to  buy  at  least 
CAT  coverage;  and  the  total  liability 
under  the  CAT  endorsement  for  all 
landovraers  must  be  $2,500  or  less. 
Because  no  data  are  available  providing 
an  indication  of  insureds  with  an 
undivided  interest,  it  is  not  possible  to 
estimate  the  savings  associated  with  not 
paying  the  $50  processing  fee  in  these 
situations.  However,  some  small  entities 
will  benefit  from  this  allowance.     , 

Federai  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  parts  11  and  780 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  dupUcative  regulations 
and  improve  those  that  remain  in  force. 


Background 

The  amendments  to  the  Act,  made  by 
the  Reform  Act,  were  effective  on 
October  13,  1994.  This  regulation 
provides  the  procedures  to  carry  out  the 
reqtiirements  of  those  amendments. 
On  Friday,  January  6.  1995.  FCIC 
published  an  interim  rule  in  the  Federal 
Register  at  60  FR  1996-2000  to  add 
regulations  to  carry  out  the  general 
requirements  of  the  Act.  Following 
publication  of  that  interim  rule,  the 
public  was  afforded  60  days  to  submit 
written  conunents,  data,  and  opinions. 
On  Monday,  August  7, 1995.  by 
publication  at  60  FR  40055,  FCIC 
reopened  and  extended  the  comment 
period  to  August  18. 1995.  A  total  of  35 
comments  were  received  from  the  crop 
insurance  industry.  FSA.  and  from 
producer  groups.  The  comments 
received  and  FCIC  responses  are  as 
follows: 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
suggested  clarifying  the  definition  of 
"catastrophic  risk  protection"  by 
deleting  the  word  "minimal"  and 
replacing  it  with  either  the  word 
"minimum"  or  "lowest"  and  by  deleting 
the  word  "be"  and  replacing  it  with 
"offer  protection"  after  "sudi  coverage 
will." 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  of  "catastrophic  risk 
protection"  by  replacing  the  word 
"minimal"  writh  the  word  "minimum" 
and  by  replacing  the  word  "be"  with 
"offer  protection." 

Comment:  Another  comment  received 
from  the  crop  insurance  industry 
suggested  clarifying  the  definition  of 
"crop  of  economic  significance"  by 
deleting  "by  the  producer"  in  the  first 
sentence. 

Response:  FCIC  agrees  with  the 
comment  and  has  modified  the 
definition  of  "crop  of  economic 
significance"  accordingly. 

Comment:  The  crop  insurance 
industry  suggested  clarifying  the 
definition  of  "crop  of  economic 
significance"  to  explain  the 
consequences  if  a  crop  planted  in  1994, 
is  planted  in  1995  although  originally 
there  was  no  intent  to  plant  the  crop  in 
1995;  and  to  clarify  who  is  responsible 
for  determining  which  crops  are  of 
economic  significance. 

Response:  FCIC  agrees  with  the 
comment  and  has  added  new  provisions 
in  section  400.653  to  clarify 
requirements  regarding  crops  of 
economic  significance.  Producers  who 
do  not  intend  to  plant  a  crop  do  not 
have  to  obtain  crop  insurance  or  execute 
a  waiver  of  their  eUgibility  for 


emergency  crop  loss  assistance  in 
connection  with  the  crop  to  remain 
eligible  for  certain  other  USDA  program 
benefits,  even  if  they  produced  the  crop 
the  previous  year.  However,  if  the 
producer  later  decides  to  plant  the  crop 
after  the  sales  closing  date,  the  producer 
cannot  obtain  insurance  on  the  crop  and 
must  execute  a  waiver  of  any  eligibiUty 
for  emergency  crop  loss  assistance  in 
connection  with  the  crop  to  be  eligible 
for  certain.  USD  A  program  benefits.  If  a 
waiver  is  not  executed,  the  producer 
must  return  those  benefits  already 
received.  Provisions  were  also  added 
indicating  that  it  is  the  producer's 
responsibility  to  determine  crops  of 
economic  significance  in  the  county  and 
that  the  producer  may  have  to  provide 
records  to  permit  the  insurance  provider 
to  verify  whether  a  crop  is  a  crop  of 
economic  significance.  FQC  has  issued 
a  worksheet  that  may  be  used  by 
producers  to  assist  them  in  determining 
crops  of  economic  significance.  USDA 
will  be  ultimately  responsible  for 
determining  ehgibihty  and  paying  any 
amount  due  a  person  for  any  applicable 
USDA  program. 

Comment:  A  producer  group 
suggested  that  the  definition  of  "crop  of 
economic  significance"  is  contrary  to 
the  Act  and  invites  legal  action  to  test 
it.  They  stated  that  the  Act  looks  to  a 
percentage  of  all  crops  grown  by  the 
producer  and  the  definition  in  this 
regulation  provides  for  a  county  by 
county  test  to  be  done. 

Response:  FCIC  agrees  that  §  508(b)(7) 
and  (8)  of  the  Act  does  not  specifically 
indicate  that  crops^  of  economic 
significance  are  determined  on  a  county 
basis.  However,  since  FCIC's  insurance 
program  has  always  been  county  based 
trying  to  operate  one  portion  of  the 
program  across  county  lines  would  be 
extremely  difficult.  No  changes  vdll  be 
made  to  conform  to  this  suggestion. 

Comment:  The  Farm  Service  Agency 
requested  that  the  term  "limited 
resource  farmer"  be  changed  to  "limited 
income  farmer."  Farm  Credit  Programs, 
which  are  part  of  FSA,  have  used  the 
term  "limited  resource  farmer"  for  many 
years  and  it  has  a  very  different 
definition  than  the  definition  of 
"limited  resource  farmer"  used  for  crop 
insurance  purposes. 

Response:  Section  508(b)(5)  of  the  Act 
expressly  authorizes  FQC  to  waive  the 
administrative  fee  for  "limited  resource 
farmers."  Since  "resources"  include 
more  than  the  producer's  "income" 
such  as  farm  size,  the  definition  will  not 
be  changed. 

Comment:  The  crop  insurance 
industry  and  a  producer  group 
questioned  what  the  phrase  "a  need  to 
maximize  farm  income"  meant  in  the 
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definition  of  "limited  resource  fanner" 
and  recommended  an  explanation  be 
added  to  the  regulations  or  the  phrase 
deleted. 

Response:  FCTC  has  reconsidered  this 
provision  and  amended  the  definition  of 
"limited  resource  farmer"  by  deleting 
the  phrase  "a  need  to  maximize  farm 
income". 

Comment:  A  producer  group 
recommended  defining  or  omitting  the 
phrase  'small  or  family  farm"  in  the 
definition  of  "limited  resource  fanner." 
They  also  questioned  how  a  person  is 
categorized  as  a  limited  resource  farmer 
and  whether  or  not  such  person  is 
required  to  obtain  at  least  catastrophic 
risk  protection  (CAT)  coverage,  if 
available.  The  comment  also  asked  if  the 
limited  resource  status  could  be  used  as 
a  defense  if  a  producer  is  denied 
benefits  for  failure  to  meet  linkage 
requirements. 

Response:  FCIC  agrees  that  the  terras 
"small  '  and  "family  farm"  are  not 
necessary  in  the  definition  and  has 
amended  the  definition  accordingly.  All 
producers,  including  limited  resource 
fanners,  are  required  to  obtain  at  least 
CAT  coverage,  if  available,  to  be  eUgible 
for  certain  other  USDA  program 
benefits,  unless  the  producer  executes  a 
waiver  of  any  eligibility  for  emergency 
crop  loss  assistance  in  cormection  with 
the  crop.  The  limited  resource  farmer 
status  only  authorizes  FCIC  to  waive 
payment  of  the  administrative  fees  and 
may  not  be  used  as  a  defense  for  failure 
to  obtain  CAT  coverage.  Producers  may 
request  "limited  resource  farmer  status" 
at  the  time  the  apphcation  for  insurance 
is  made. 

Comment:  A  producer  group  also 
suggested  that  the  word  "producer"  be 
defined  and  used  rather  than  the  word 
"person"  because  it  would  be  less 
confusing  since  "person"  is  specifically 
defined  with  regard  to  payment 
limitation  rules.  If  this  change  is  not 
made,  the  comment  suggested  adding 
provisions  to  indicate  that  the  definition 
in  these  provisions  does  not  reference 
the  term  "person"  for  payment 
Umitation  purposes. 

Response:  A  definition  of  "person" 
contained  in  any  other  statute  or 
regulation  is  not  appUcable  to  the 
Federal  crop  insurance  program  unless 
expressly  provided.  Therefore,  the 
definition  of  a  person  with  respect  to 
payment  limitation  purposes  is  not 
relevant.  The  term  "person"  is  defined 
for  this  program  and  has  been  used  in 
the  crop  insurance  program  for  longer 
than  payment  limitation  has  existed. 
The  term  "person"  caimot  be  replaced 
with  "producer"  because  not  all 
"persons "  are  producers  within  the 
context  of  the  program  and  to  alternate 


between  the  two  terms  would  be 
confusing.  No  change  to  the  provisions 
wrill  be  made. 

Comment:  The  crop  insurance 
industry  suggested  that  the  phrase  "at 
the  option  of  the  Secretary"  should  be 
added  after  "through  approved 
insurance  providers  and"  in 
§  400.652(b)  to  be  consistent  with  the 
Act.  This  change  is  needed  to  enable  the 
FSA  to  cease  delivering  CAT  coverage 
in  counties  in  which  such  coverage 
becomes  imnecessary. 

Response:  The  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
provides  for  CAT  coverage  to  be  offered 
by  approved  insurance  providers  if 
there  are  a  sufficient  number  available 
within  an  area.  If  approved  insurance 
providers  are  not  sufficiently  available, 
local  offices  of  the  USDA  will  provide 
CAT  coverage.  FCIC  agrees  that  the 
Secretary  must  now  make  an  affirmative 
determination  that  CAT  can  be 
dehvered  through  local  FSA  offices.  The 
provision  has  been  changed 
accordingly. 

Comment:  One  comment  was  received 
from  within  FCIC  recommending  that 
language  be  included  that  would  deny 
benefits  from  other  USDA  programs  if 
the  producers  fail  to  carry  out  their 
responsibilities  in  accordance  with 
policy  provisions.  It  was  suggested  that 
language  be  added  to  indicate  that  such 
failure  would  be  considered  a  scheme  or 
device  to  drcimivent  the  insurance 
requirement.  The  comment  indicates 
that  some  people  are  interpreting 
cvurent  provisions  to  mean  that  once  a 
producer  applies  for  crop  insurance  on 
a  crop  of  economic  significance,  by 
signing  an  application  for  insiu-ance, 
that  be  or  she  has  met  the  requirement 
for  eligibility  for  certain  other  USDA 
program  benefits,  even  though  he  or  she 
has  not  met  the  requirements  for  crop 
insurance  coverage  to  be  in  effect. 

Response:  FQC  agrees  that  failure  to 
comply  with  all  policy  provisions  may 
result  in  ineligibility  for  certain  program 
benefits  specified  in  §  400.657.  A  new 
§  400.652(e)  has  been  added  that  states 
this  requirement. 

Comment:  Two  comments  were 
received  bom  the  crop  insurance 
industry  raising  issues  involving 
alternative  crops. 

(1)  One  comment  suggested  that  the 
provisions  regarding  alternative  crops  in 
§  400.653  (now  §  400.654)  be  clarified 
with  respect  to  crops  of  economic 
significance,  USDA  linkage 
requirements,  and  late  filed 
applications. 

(2)  One  comment  states  that  this  late 
application  procediu^  could  provide 
producers  with  a  false  sense  of  security 
because  of  the  reliance  on  FCIC  to  make 


discretionary  determinations  following 
sales  closing.  It  states  that  the  procedure 
limits  the  producer  to  CAT  coverage 
even  if  he  or  she  had  previously 
determined  that  a  higher  level  was 
necessary  for  the  crop  intended  to  be 
planted.  The  procedure  extends  the 
sales  closing  date  which  is  not 
permitted  by  the  statute.  The  procedure 
also  requires  the  insured  to  make 
apphcation  prior  to  the  acreage 
reporting  date,  which  requires  the 
insured  to  make  a  special  trip  to  the 
agent  or  FSA  office. 

Response:  Section  400.654  has  been 
amended  to  clarif)"  the  conditions  under 
which  a  producer  may  insure  a 
substitute  crop.  Section  400.651  has  also 
been  amended  to  add  a  definition  of 
"substitute  crop".  FCIC  has  not 
extended  sales  closing  dates,  it  has 
simply  permitted  another  crop  to  be 
substituted  for  the  intended  crop, 
provided  that  circumstances  warrant 
such  action.  This  provision  was 
intended  to  protect  farm  income  by 
allowing  the  producer  to  plant  and 
insure  another  crop  when  there  was  an 
inability  to  plant  the  intended  crop  or 
when  a  crop  was  planted  and  failed  and 
replanting  of  such  crop  was  not 
practical.  Since  the  producer  must  still 
obtain  coverage  by  the  sales  closing  date 
for  the  initially  intended  crop, 
producers  should  not  have  a  false  sense 
of  security.  The  substitution  of  crops 
simply  permits  producers  to  maintain 
their  ability  to  manage  their  risks  when 
circumstances  beyond  their  control 
require  a  change  in  the  planned  farming 
operation.  Since  producers  who  have 
not  executed  a  waiver  of  any  eligibility 
for  emergency  crop  loss  assistance  in 
connection  with  the  crop  must  obtain 
insurance  coverage  on  all  crops  of 
economic  significance  to  remain  eligible 
for  other  farm  program  benefits, 
producers  had  to  be  given  the 
opportunity  to  insure  such  crops 
planted  as  a  substitute  crop.  However, 
although  producers  may  originally  have 
selected  higher  levels  of  coverage,  they 
will  be  limited  to  CAT  coverage  on 
substitute  crops  to  comply  with  the 
linkage  requirements  and  limit  exposure 
for  losses  that  occur  after  the  sales 
closing  date.  The  producer's  decision  to 
insure  the  substitute  crop  is  voluntary 
and,  although  it  may  require  another 
visit  to  the  insurance  provider,  the 
producer  will  be  ensured  of  protection 
against  crop  disasters. 

Comment:  The  crop  insurance 
industry  strongly  protested  the 
requirement  that  all  acreage  reports  be 
signed.  They  stated  that  a  signed  acreage 
report  was  not  a  requirement  of  the  Act 
and  must  be  removed  in  the  final  rule. 
They  also  stated  that  such  a  requirement 


Federal  Register  /  Vol.  61.  No    162  /  Tuesday,  August  20,  1996  /  Rules  and  Regulations       42973 


should  not  be  imposed  on  CAT 
coverage. 

Response:  Acreage  reports  are 
required  by  the  contract  and  are  binding 
on  the  producer.  If  acreage  reports  are 
not  signed,  an  insurance  provider  may 
not  be  able  to  legally  challenge  the 
contents  However,  §  400.653(d)  (now 
§  400.654(e))  has  been  amended  for  CAT 
coverage  only,  to  permit  the  operator  to 
sign  the  acreage  report  for  all  other 
persons  with  an  insurable  interest  in  the 
crop.  These  producers  will  be  bound  by 
all  statements  on  that  signed  acreage 
report.  Any  person  may  sign  the 
application,  acreage  report,  or  any  other 
document  relative  to  crop  insurance 
coverage,  provided  he  or  she  has  a 
properly  executed  power  of  attorney  or 
other  legal  document  recognized  by  the 
state  authorizing  such  person  to  sign. 
Section  400.654(d)  has  been  amended 
accordingly. 

Comment:  The  crop  insurance 
industry  also  suggested  that  a  producer 
be  allowed  to  specify  his  or  her 
intended  acreage  at  the  time  of  the  prior 
year's  production  reporting  or  at  the 
time  of  application. 

Response:  Producers  may  submit 
"intended"  acreage  reports  as  suggested 
by  the  comment,  however,  they  will  be 
required  to  confirm  acreage  reporting 
information  in  accordance  with  the 
policy  on  or  before  the  final  acreage 
reporting  date.  Premium  owed  and  the 
production  guarantee  are  determined 
based  on  actual  acreage,  not  "intended" 
acreage.  No  change  will  be  made  to  this 
provision. 

Comment:  Both  the  crop  insurance 
industry  and  a  producer  group 
suggested  clarifying  the  language  in 
§  400.654(b)  (now  §  400.655(b))  to  state 
how,  and  to  what  extent,  FCIC  intends 
to  reduce  an  indemnity  to  reflect  out-of- 
pocket  expenses  that  were  not  incurred 
by  the  producer  as  a  result  of  not 
planting,  caring  for,  or  harvesting  the 
crop.  They  asked:  If  a  prevented 
planting  payment  that  is  already  less 
than  the  guarantee  under  the  policy  fox 
a  planted  crop,  will  it  be  further 
reduced?  They  also  asked:  If  an  insured 
has  a  total  crop  loss,  would  the 
guarantee  be  reduced  compared  to 
someone  who  incurred  harvesting  costs? 

Response:  With  respect  to  the 
prevented  planting  program,  FCIC 
elected  to  reduce  the  guarantee,  instead 
of  reducing  the  indemnity,  to  reflect 
out-of-pocket  expenses  not  incurred  by 
the  producer.  Therefore,  prevented 
planting  guarantees  or  indemnities  will 
not  be  further  reduced  and  §  400.655(b) 
will  be  amended  accordingly.  Producers 
with  a  total  crop  loss  that  occurred 
before  harvest  may  have  the  indemnity 
reduced  to  reflect  the  costs  associated 


with  harvest  that  were  not  incurred  if 
such  reduction  is  provided  for  in  the 
applicable  crop  policy.  Section 
400.655(b)  has  been  amended  to  state 
that  reductions  in  indemnities  will  be  in 
an  amoimt  determined  in  accordance 
with  the  crop  provisions  or  the  Special 
Provisions  for  the  specific  crop. 

Commept:  One  comment  from  a 
producer  group  suggested  that  there  is 
insufficient  guidance  as  to  the 
procedure  that  will  be  followed  in  the 
event  of  a  loss  or  for  appeal  rights. 

Response:  Each  individual  crop    . 
pohcy  contains  procedures  to  be 
followed  in  the  event  of  a  crop  loss. 
These  poUcies  are  published  in  chapter 
IV  of  title  7  of  the  CFR.  The  apphcable 
appeal  procedures  are  pubhshed  at  7 
CFR  parts  1 1  and  780  for  determinations 
made  by  FCIC.  Therefore,  no  change 
will  be  made. 

Comment:  The  crop  insurance 
industry  recommended  that 
§  400.654(c)(1)  (now  §  400.655(d)(Z)) 
contain  a  provision  indicating  that 
when  the  insiu^d  with  CAT  coverage 
files  a  claim  for  indemnity  imder  the 
policy,  that  filing  indicates  the  insured 
has  made  the  election  to  receive  a  CAT 
indemnity  rather  than  a  benefit  under 
any  other  USDA  program  that 
compensates  for  the  same  crop  loss.  It 
stated  that  the  regulations  need  to 
specify  how  the  producer  is  to  make  this 
election,  when  he  or  she  must  make  it, 
and  who  is  responsible  for  enforcing  it. 

Response:  Tne  Act  expressly  provides 
the  producer  with  the  choice  of 
programs  under  which  to  receive 
benefits.  Since  information  about  other 
program  benefits  may  not  be  available 
until  long  after  the  crop  loss  has 
occurred,  producers  cannot  be 
presumed  to  have  made  a  choice 
because  they  have  not  delayed  receipt  of 
benefits  to  which  they  are  entitled. 
Producers  cannot  make  informed 
choices  with  respect  to  which  program 
benefits  to  choose  until  they  know  what 
benefits  will  be  available.  Therefore, 
§400.655(d)(2]  has  been  amended  to 
permit  producers  to  receive  a  CAT 
indemnity  and,  if  other  program  benefits 
are  later  made  available,  to  reimburse 
the.entire  amount  of  the  CAT  indemnity 
to  be  eligible  for  a  benefit  under  the 
other  program.  USDA  will  be 
responsible  for  determining  if  a  crop 
insurance  payment  has  been  made  prior 
to  making  payment  under  any  other 
applicable  USDA  program. 

Comment:  A  producer  group  stated 
that  §  400.654(c)(1)  (now 
§  400.655(d)(2)),  which  provides  that  a 
person  can  receive  either  CAT  benefits 
or  other  USDA  benefits  for  the  same 
loss,  but  not  both,  should  be  clarified  to 
state  that  a  producer  will  not  have  to 


forego  other  USDA  payments  that  are 
not  specifically  related  to  the  crop  loss, 
e.g.,  regular  deficiency  payments. 

Response:  Deficiency  payments  did 
not  compensate  a  producer  for  a  crop 
loss,  they  provided  compensation  for 
changes  in  the  market  price.  Therefore, 
deficiency  payments  could  be  made 
regardless  of  whether  or  not  the 
producer  collected  an  indemnity.  No 
changes  have  been  made  in  the 
provisions  in  response  to  the  comment. 

Comment:  One  comment  from  FSA 
stated  that  previous  legislation  required 
emergency  loan  applicants  to  have 
obtained  crop  insurance  the  previous 
year.  The  reform  legislation  prohibits 
the  applicant  from  collecting  the  CAT 
indemnity,  or  noninsured  crop  disaster 
assistance  program  (NAP)  payment,  for 
the  same  loss  that  qualifies  for  the 
emergency  loan.  This  requires  the 
producers  to  pay  for  coverage  on  which 
they  are  never  allowed  to  collect 
because  if  they  collect  the  CAT  or  NAP 
payment,  they  will  immediately  become 
ineligible  for  an  emergency  loan.  The 
commentor  suggested  a  more  reasonable 
approach  would  be  to  limit  the  total 
henefits  from  all  sources  for  a  loss  to  the 
total  amount  of  loss,  rather  than  limiting 
the  benefit  to  a  single  source.  Otherwise 
the  producer  will  often  collect  the 
payment  and  then  apply  for  a  regular 
farm  operating  or  farm  ownership  loan, 
rather  than  an  emergency  loan.  I3enying 
the  producer  the  opportunity  to  collect 
the  CAT  or  NAP  payment  will  put  a 
further  strain  on  the  Farm  Credit 
Programs  already  limited  loan  funds. 

Response:  The  provision  in  previous 
legislation  that  required  emergency  loan 
applicants  to  have  obtained  crop 
insurance  the  previous  year  was 
removed  in  the  Reform  Act.  The  statute 
is  clear  that,  for  CAT  coverage  poUcies, 
if  another  program  provides 
compensation  for  the  same  crop  loss, 
the  producer  must  elect  only  one 
program  under  which  to  receive 
benefits.  Therefore,  the  producer  carmot 
receive  benefits  fi-om  all  sources  up  to 
the  total  amount  of  the  loss.  Further, 
since  the  Act  expressly  provides  the 
producer  with  the  choice  of  which 
program  to  receive  benefits,  FCIC  caimot 
administratively  abrogate  that  right. 
However,  any  producer  who  receives  a 
CAT  indemnity  payment  is  not 
automatically  prohibited  from  receiving 
assistance  for  the  same  loss  under  other 
USDA  programs.  Such  producers  will  be 
given  the  opportunity  to  reimburse  the 
entire  amount  of  the  indenmity  and 
receive  assistance  under  the  other 
USDA  program.  Farm  ownership  and 
operating  loans  which  are  not 
conditioned  on  a  production  loss,  may 
be  obtained  from  the  USDA  in  addition 
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to  crop  insurance  indemnities.  This 
provision  will  not  be  changed  in 
response  to  the  comment. 

Comment.  A  producer  group 
suggested  that  it  is  urmecessarily 
confusing  when  one  section  requires 
that  a  person  must  obtain  at  least 
catastrophic  risk  protection  coverage,  if 
available,  for  each  crop  on  all  insurable 
acreage  in  the  county;  another  section 
allows  limited  or  additional  coverage  on 
portions  of  the  crop  in  the  county;  and 
yet  another  section  refers  to  linkage 
requirements  if  a  crop  is  a  crop  of 
economic  significance.  These 
requirements  could  be  clarified. 
distinguished,  or  perhaps  even 
combined  to  make  them  easier  to 
comprehend. 

Response:  FCIC  has  combined  these 
requirements  into  §  400.655  for  clarity. 

Comment  The  crop  insurance 
industry  suggested  that  the  provisions 
need  to  be  clarified  to  indicate  that  CAT 
coverage  for  high  risk  land  must  be 
obtained  from  the  same  insurance 
provider  from  which  limited  or 
additional  coverage  is  obtained,  if  that 
provider  sells  and  services  CAT 
coverage. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended 
§  400.655(c)(2)  to  clarify  this 
requirement. 

Comment-  The  crop  insurance 
industry  suggested  that  the  hail  and  fire 
exclusion  should  be  available  for 
limited  coverage  as  well  as  additional 
coverage. 

Response:  Section  508(c)(7)  of  the  Act 
specifies  that  the  hail  and  fire  exclusion 
IS  available  only  for  additional  coverage. 
This  provision  caimot  be  changed. 

Comment:  The  crop  insurance 
industry  suggested  that  the 
administrative  fees  for  CAT  coverage 
should  be  addressed  separately  from 
those  for  limited  coverage  (see 
§400.655(8))  (now  § 400.656(a)). 

Response:  The  provisions  of  the  Act 
mandate  aggregation  of  the  fees  for  CAT 
and  limited  coverage  in  order  to  ensure 
that  the  producer  does  not  pay  any 
administrative  fee  in  excess  of  the 
amount  required  on  a  per  county  or  per 
producer  basis.  Further,  the  use  of  the 
administrative  fee  to  offset  the  costs  of 
delivery  of  the  program  is  the  same  for 
both  CAT  and  limited  coverage.  This 
aggregation  of  fees  is  more  clearly 
communicated  by  the  proposed 
language  than  it  would  be  if  the 
provisions  were  separated,  therefore,  no 
revisions  will  be  made. 

Comment:  The  crop  insurance 
industry  suggests  that  the  terms 
"additional"  and    limited"  be  clarified. 

Response:  FCIC  believes  that  the 
terms  are  clearly  defined  with  respect  to 


the  applicable  coverage  level.  No 
changes  have  been  made  in  the 
definitions  of  these  terms. 

Comment:  Two  comments  received 
bom  the  crop  insurance  industry  were 
against  the  provision  requiring  the 
administrative  fee  for  limited  coverage 
being  due  at  acreage  reporting  time. 

(1)  One  comment  stated  that  the 
administrative  fiw  should  be  pavable 
with  the  premium  for  limited  coverage 
as  well  as  for  additional  coverage  This 
comment  also  stated  that  it  would  oe 
more  consistent  if  CAT  policies  had  a 
$50  fee,  and  the  limited  and  additional 
coverage  levels  had  a  $10  fee  in  addition 
to  the  premiimi. 

(2)  One  comment  stated  that  they 
strongly  protest  the  requirement  that  the 
administrative  fee  for  limited  coverage 
must  be  paid  at  acreage  reporting  time 
for  carry-over  pohcies. 

Response:  FCIC  agrees  that  the 
administrative  fee  for  limited  coverage 
should  be  paid  during  the  normal 
premium  billing  cycle  and  has  modified 
§  400.656(a)(3)  accordingly.  However, 
sections  508(b)(5)  and  508(c)(10)  of  the 
Act  specifies  that  the  administrative  fee 
for  both  CAT  and  limited  coverage  will 
be  $50  per  crop  per  coimty.  No  changes 
in  these  amouints  can  be  made. 

Comment:  The  crop  insurance 
industry  suggested  that  §  400.655(a) 
(now  §  400.656(a))  fails  to  include 
provisions  requiring  an  insured  to 
refund  any  benefits  received  prior  to  the 
policy  being  terminated  for  nonpayment 
of  fees. 

Response:  FCIC  agrees  with  the 
conunent  and  has  amended 
§  400.656(a)(5)  a»d  (6)  accordingly. 
Comment:  One  comment  received 
from  the  crop  insurance  industry  asked 
if  the  regulation  as  proposed  would 
permit  a  company  to  collect  the  $50  fee 
for  a  crop  year  at  the  same  time  it 
collects  the  production  information 
&t)m  the  prior  crop  year  for  purposes  of 
computing  the  current  crop  year  Actual 
Production  History.  They  also  stated 
that  the  regulations  should  be  flexible 
enough  so  that  if  a  particular  producer 
has  CAT,  limited  and  additional 
coverage,  all  fees  and  premivun  could  be 
collected  at  the  usual  premium  billing 
time. 

Response:  Section  508(b)(5)(A)  of  the 
Act  requires  that  administrative  fees  for 
CAT  coverage  be  paid  at  the  time  of 
application.  Since  the  Act  requires  that 
administrative  fees  be  paid  up  front, 
FCIC  only  has  the  discretion  to  permit 
the  payment  of  administrative  fees  on  or 
before  the  acreage  reporting  date  for 
carry-over  policies  the  date  the  producer 
indicates  the  intention  to  continue 
coverage  for  the  crop  year. 
Administrative  fees  for  limited  and 


additional  coverage  may  be  collected 
during  the  normal  billing  cycle,  Anv  fee 
may  be  paid  prior  to  the  due  date, 
however,  the  insurance  provider  cannot 
require  such  payment.  No  change  will 
be  made. 

Comment:  The  crop  insurance 
industry  suggested  that  §  400.655(b) 
(now  §  400.656(b))  be  clarified  to  state, 
"Payment  of  an  administrative  fee  will 
no'  be  required  if  the  insured  files  a  zero 
acreage  report." 

Response:  FCIC  agrees  with  the 
comment  and  has  added  a  new 
§400.656(hj(3)  accordingly.  However, 
producers  who  falsely  file  a  zero  acreage 
report  may  be  subject  to  administrative 
and  criminal  sanction. 

Comment:  The  crop  insurance 
industry  also  suggested  that  §  400.656(c) 
(now  §  400  657(c))  be  clarified  to 
provide  that  eligibility  for  Conservation 
Reserve  Program  benefits  is  limited  to 
new  or  amended  contracts  and  not 
contracts  already  in  existence. 

Response  FCIC  agrees  with  the 
comment  and  has  modified  §  400.657(c) 
accordingly. 

Comment:  FSA  suggested  that  the 
requirement  for  a  producer  to  have  at 
least  CAT  coverage  only  applies  to 
"new"  Farm  Credit  loans  not  "new  and 
amended  ■  loans.  The  Act  specifically 
listed  the  applicable  benefits  in  three 
loan-making  authorities  and  the 
authority  to  service  (reschedule, 
reamortize.  subordinate,  write-down  or 
otherwise  amend)  loans  is  given  in  other 
sections  of  the  ConsoUdated  Farm  and 
Rurai  Development  .Act.  There  is  a 
discrepancy  over  the  effective  date  of 
the  CAT  requirement.  The  requirement 
was  effective  upon  enactment,  however, 
applicants  could  not  be  required  to 
pujxiase  CAT  coverage  before  it  was 
available.  The  commentor  continued  to 
say  that  the  effective  implementation 
date  for  their  loan  programs  is  January 
23,  1995. 

Response:  Section  508(b)(7)(A)  of  the 
Act  was  effective  on  October  13,  1994, 
and  mandated  that  the  producer  obtain 
at  least  CAT  coverage  on  crops  of 
economic  significance  to  be  eligible  for 
certain  farm  credit  benefits.  Therefore, 
producers  who  obtained  farm  credit 
programs,  loans,  or  amended  existing 
loans  after  October  13,  1994,  are 
statutorily  required  to  comply  with  this 
provision.  .A.mendments  to  existing 
loans  were  included  because  such 
amendments  can  have  a  significant 
effect  on  the  terms  and  duration  of  such 
loans.  Further.  Congress  realized  that 
some  producers  obtained  loans  in  1995, 
prior  to  enactment  of  the  Act.  To  permit 
producers  to  comply  with  the 
requirements  of  section  508(b)(7)(A), 
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sales  closing  dates  for  CAT  coverage 
were  extended  to  April  13,  1995. 

Comment:  One  comment  received 
from  FSA  disagreed  with  provisions  that 
require  the  producer  to  obtain  CAT 
coverage  for  the  crop  year  in  which  a 
farm  credit  loan  is  sought.  The  producer 
is  not  always  able  to  anticipate  credit 
needs  by  the  CAT  sales  closing  date  so 
it  would  be  more  workable  to  allow  the 
producer  to  obtain  coverage  for  the 
following  year  if  the  sales  closing  date 
had  passed  and  it  was  not  possible  to 
obtain  cover^e  for  the  current  year. 

Response:  The  requirement  for  CAT 
coverage  in  the  crop  year  for  which  a 
benefit  is  sought  is  a  statutory 
requirement,  although  the  producer  may 
execute  a  waiver  of  any  eligibility  for 
emergency  crop  loss  assistance  in 
connection  with  the  crop  and  remain 
ehgible  for  certain  USDA  program 
benefits.  Therefore,  no  changes  have 
been  made.  It  is  the  responsibility  of  the 
producer  and  the  lender  to  anticipate 
credit  needs  in  the  worst  case  scenario 
so  crop  insurance  can  be  obtained  prior 
to  the  applicable  sales  closing  date. 

Comment:  The  crop  insurance 
industry  questioned  why  only  insureds 
who  had  participated  in  a  conserving 
use  program  established  for  the  1994 
crop  year  were  eligible  to  receive  the 
special  prevented  planting  benefits, 

Response:  Section  1 16  of  the  Reform 
Act  specifically  requires  that  producers 
have  participated  in  a  conserving  use 
program  established  for  the  1994  crop 
year  for  wheat,  feed  grains,  upland 
cotton,  or  rice  to  be  eligible  for  the 
prevented  planting  payments. 

In  addition  to  the  changes  described 
above,  FCIC  has  made  the  following 
changes: 

1.  §400.651  has  been  amended  to  add 
definitions  for  "Act,"  "administrative 
fiee,"  "expected  market  price,"  "FSA," 
"insurable  interest,"  "intended  crop," 
"linkage  requirement,"  "Reform  Act," 
"substitute  crop,"  and  "zero  acreage 
report"  for  clarification  purposes. 

2.  §  400.651  has  been  amended  by 
clarifying  the  definition  of  "approved 
yield." 

3.  §  400.654(c)  has  been  amended  to 
allow  CAT  coverage  for  a  crop  planted 
as  a  substitute  for  the  intended  crop 
when  the  intended  crop  is  prevented 
from  being  planted  or  is  planted  and 
fails. 

4.  §  400.654(d)(1)  (now 

§  400.655(e)(1))  has  been  amended  by 
deleting  the  phrase  "as  determined  by 
the  approved  insurance  provider."  An 
insurance  company  is  responsible  for 
administering  its  contract  with  an 
insured  producer.  The  FSA  will  be 
responsible  for  determining  and  paying 
the  additional  amount  due  the  insured 


for  any  applicable  USDA  program 
benefit,  after  first  considering  the 
amount  of  any  crop  insurance  payment. 

5.  §400.655  has  been  amended  to  add 
a  new  paragraph  §  400.655(d)(4)  to 
allow  a  tobacco  producer  to  obtain 
catastrophic  risk  protection  for  100 
percent  of  the  tobacco  crop  that  is 
identified  by  a  tobacco  marketing  card 
issued  by  FSA  for  a  specific  producer 
and  Farm  Serial  Number,  when  the 
producer  and  other  p)ersons  share  in  the 
crop  and  none  of  the  persons  hold  any 
interest  in  another  tobacco  crop  for 
which  they  are  required  to  obtain  at 
least  CAT  coverage.  This  change  will 
alleviate  the  biuden  on  each 
shareholder  to  pay  separate 
administrative  fees  in  situations  when 
numerous  small  shareholders  have  a 
share  in  the  crop. 

6.  §  400.655  has  been  amended  to  add 
a  new  paragraph  §  400.655(d)(5)  to 
allow  a  landowner  to  obtain 
catastrophic  risk  protection  and 
establish  linkage  for  all  other 
landowners  who  hold  an  undivided 
interest  in  the  land,  provided  the 
landowners  do  not  have  multiple 
farming  interests  and  the  total  liability 
for  all  landowners  is  $2,500  or  less. 

7.  §  400.655(b)(2)  (now 

§  400.656(b)(4))  has  been  amended  to 
include  the  provision  that  the 
administrative  fee  for  additional 
coverage  is  not  subject  to  any  limits. 

List  of  Subjects  in  7  CFR  Part  400 

Administrative  practice  and 
procedure,  Claims,  Crop  insurance, 
Reporting  and  recordkeeping 
requirements. 

Final  Rule 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  interim  rule  adding  a 
new  subpart  T  to  7  CFR  part  400, 
published  at  60  FR  1996-2000,  is 
adopted  as  a  final  rule  effective  for  the 
1997  and  succeeding  crop  years  for  all 
crops  vnth  a  1997  crop  year  contract 
change  date  after  the  effective  date  of 
this  rule  and  for  the  1998  and 
succeeding  crop  years  for  all  crops  with 
a  1997  crop  year  contract  change  date 
prior  to  the  effective  date  of  this  rule, 
with  changes  as  follows: 

Subpart  T  of  part  400  is  revised  to 
read  as  follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  T — Federal  Crop  Insurance  Reform, 
Insurance  tmptementatlon.  Regulations  *or 
the  1997  and  Subsequent  Crop  vear^ 

Sec 

400.650  Purpose. 

400.651  Definitions. 

400.652  Insurance  availability. 


400.653  Determining  crops  of  economic 
significance. 

400.654  Application  and  acreage  report 

400.655  Coverage  provided. 

400.656  Administrative  fees  and  waivers. 

400.657  Eligibility  for  other  program 
benefits. 

400.658  Coverage  for  acreage  that  is 
prevented  finm  being  planted. 

400.659  Transitional  yields  for  forage  or 
feed  crops,  1995-1997  crop  years. 

Authority:  7  U.S.C.  1506(1),  and  1506(p) 

§400.650    Purpose. 

The  Reform  Act  requires  FQC  to 
implement  a  crop  insurance  program 
that  offers  several  levels  of  insurance 
coverage  for  producers.  These  levels  of 
protection  include  catastrophic  risk 
protection,  limited  coverage,  and 
additional  coverage  insiuance.  This 
subpart  provides  notice  of  the 
availability  of  these  crop  insurance 
options  and  establishes  provisions  and 
requirements  for  implementation  of  the 
insurance  provisions  of  the  Reform  Act. 

§400.651    Definitions. 

Act — The  Federal  Crop  Insurance  Act, 
as  amended  (7  U.S.C.  §§  1501  et  seq.). 

Additional  coverage — Plans  of  crop 
insurance  providing  a  level  of  coverage 
equal  to  or  greater  than  sixty-five 
percent  (65%)  of  the  approved  yield 
indemnified  at  one  hundred  percent 
(100%)  of  the  expected  market  price,  or 
comparable  coverage  as  established  by 
FCIC. 

Administrative  fee — The  $50  fee  the 
producOT  must  pay  on  a  per  crop  and 
coimty  basis  with  a  maximum  of  $200 
per  producer  per  coimty  and  $600  per 
producer  for  catastrophic  and  limited 
coverage  on  an  aimual  basis.  Also,  the 
$10  fee  the  producer  must  pwy  annually 
on  a  per  crop  and  coxmty  basis  for 
additional  coverage. 

Approved  insurance  provider — A 
private  insurance  company,  including 
its  agents,  that  has  been  approved  and 
reinsured  by  FQC  to  provide  insiu-ance 
coverage  to  producers  participating  in 
the  Federal  crop  insurance  program. 

Approved  yield — ^The  amount  of 
production  per  acre  computed  in 
accordance  with  FQC's  Actual 
Production  History  Program  (7  CFR  part 
400,  subpart  G)  or  for  crops  not 
included  under  7  CFR  part  400,  subpart 
G,  the  yield  used  to  determine  the 
guarantee  in  accordance  with  the  crop 
provisions  or  the  Special  Provisions. 

Catastrophic  risk  protection — The 
minimum  level  of  coverage  offered  by 
FCIC  which  is  required  before  a  person 
may  qualify  for  certain  other  USDA 
program  benefits  unless  the  producer 
executes  a  waiver  of  any  eligibiUty  for 
emergency  crop  loss  assistance  in 
connection  with  the  crop.  For  the  1995 
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through  1998  crop  vears,  such  coverage 
will  offer  protection  equal  to  fifty 
percent  (50%)  of  the  approved  yield 
indemnified  at  sixty  percent  (60%)  of 
the  expected  market  price,  or  a 
comparable  coverage  as  established  by 
FQC.  For  the  1999  and  subsequent  crop 
years,  such  coverage  will  offer 
protection  equal  to  fifty  percent  (50%) 
of  the  approved  yield  indemnified  at 
fifty-five  percent  (55%)  of  the  expected 
market  pnce,  or  a  comparable  coverage 
as  established  by  FCIC. 

Catastrophic  Risk  Protection 
Endorsement — The  part  of  the  crop 
insurance  policy  that  contains 
provisions  of  insurance  that  are  specific 
to  catastrophic  risk  protection. 

Crop  of  economic  significance — A 
crop  that  has  either  contributed  in  the 
previous  crop  year,  or  is  expected  to 
contribute  in  the  ourent  crop  year,  ten 
percent  (10%)  or  more  of  the  total 
expected  value  of  the  producer's  share 
of  all  crops  grown  in  the  county. 
However,  a  crop  will  not  be  considered 
a  crop  of  economic  significance  if  the    , 
expected  liability  under  the 
Catastrophic  Risk  Protection 
Endorsement  is  equal  to  or  less  than  the 
administrative  fee  required  for  the  crop. 

Expected  market  price — (price 
election)  The  price  per  imit  of 
production  (or  other  basis  as  determined 
bv  FCIC)  anticipated  during  the  period 
the  insured  crop  normally  is  marketed 
bv  producers.  This  price  will  be  set  by 
FCIC  before  the  sales  closing  date  for  the 
crop.  The  expected  market  price  may  be 
less  than  the  actual  price  paid  by  buyers 
if  such  pnce  typically  includes 
remuneration  for  significant  amounts  of 
post-production  expenses  such  as 
conditioning,  culling,  sorting,  packing, 
et(. 

FCK  — The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
Government  Corporation  within  USDA. 

FSA — The  Farm  Service  Agency,  an 
agency  of  the  United  States  Department 
of  Agriculture  or  any  successor  agency. 

Insurable  mterest — The  value  of  the 
producer's  interest  in  the  crop  that  is  at 
risk  from  an  insurable  cause  of  loss 
dunng  the  insurance  period.  The 
maximum  indemnity  payable  to  the 
producer  may  not  exceed  the  indemnity 
due  on  the  producer's  insurable  interest 
at  the  time  of  loss. 

Intended  crop — A  crop  stated  on  the 
application  as  submitted  on  or  before 
the  sales  closing  date  for  the  crop  which 
the  producer  intended  to  plant  in  the 
crop  year  for  which  application  is  made. 

Lmited  coverage — Plans  of  ins\utmce 
offering  coverage  that  is  equal  to  or 
greater  than  fifty  percent  (50%)  of  the 
approved  yield  indemnified  at  one 
hundred  percent  (100%)  of  the  expected 


market  price,  or  a  comparable  coverage. 
but  less  than  sixty-five  percent  (65%)  of 
the  approved  yield  indenmified  at  one 
hundred  percent  (100%)  of  the  expected 
market  price,  or  a  comparable  coverage 
Limited  resource  farmer — A  producer 
or  operator  of  a  farm,  with  an  annual 
gross  income  of  $20,000  or  less  derived 
from  all  sources  of  revenue,  including 
income  from  spouse's  or  other  members 
of  the  household,  for  each  of  the  prior 
two  years.  Notwithstanding  the  previous 
sentence,  a  producer  on  a  farm  or  farms 
of  less  than  25  acres  aggregated  for  all 
crops,  where  a  majority  of  the 
producer's  gross  income  is  derived  from 
such  farm  or  forms,  but  the  producer's 
gross  income  from  farming  operations 
does  not  exceed  $20,000,  wiU  be 
considered  a  limited  resoiuce  farmer. 

Linkage  requirement — The  legal 
requirement  that  a  producer  must  obtain 
at  least  catastrophic  risk  protection 
coverage  for  any  crop  of  economic 
significance  as  a  condition  of  receiving 
benefits  for  such  crop  from  certain  other 
USDA  programs  in  accordance  with 
§  400.657,  unless  the  producer  executes 
a  waiver  of  any  eligibility  for  emergency 
crop  loss  assistance  in  connection  with 
the  crop. 

Person — An  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  legal  entity,  and  wherever 
applicable,  a  state  or  a  political 
subdivision  or  agency  of  a  state. 

Reform  Art— The  Federal  Crop 
Insurance  Reform  Act  of  1994,  Public 
Law  103-354. 

Secretary"— The  Secretary  of  the 
United  States  Department  of 
Agricultiue. 

Substitute  crop — An  alternative  crop 
whose  sales  closing  date  has  passed  and 
that  is  planted  on  acreage  that  is 
prevented  from  being  planted  to  an 
intended  crop  or  where  an  intended 
crop  is  planted  and  fails. 

Zero  acreage  report — An  acreage 
report  filed  by  the  producer  that 
certifies  that  the  producer  does  not  have 
a  share  in  the  crop  for  that  crop  year. 

§400  652     insurance  availability. 

(a)  If  sufficient  actuarial  data  are 
available,  FQC  will  offer  catastrophic 
risk  protection,  limited,  and  additional 
coverage  plans  of  insiuance  to 
indemnify  persons  for  FQC  insvued  or 
reinsured  crop  loss  due  to  loss  of  yield 
or  prevented  planting,  if  the  crop  loss  or 
prevented  planting  is  due  to  an  insiu^d 
cause  of  loss  specified  in  the  appUcable 
crop  insurance  policy. 

(b)  Catastropnic  risk  protection 
coverage  may  be  offered  through 
approved  insurance  providers  and 
through  local  offices  of  the  Farm  Service 
Agency  specified  by  the  Secretary. 


Limited  and  additional  coverage  will 
only  be  offered  through  approved 
insurance  providers  unless  there  is  not 
a  sufficient  number  of  approved 
insurance  providers  that  offer  such 
insurance  within  a  service  area. 

(c)  A  person  must  obtain  at  least 
catastrophic  risk  protection  for  the  crop 
on  ail  insurable  acreage  in  the  county  in 
which  the  person  has  a  share  on  or 
before  the  sales  closing  date  designated 
by  FCIC  for  the  crop  in  the  county  in 
order  to  satisfy  the  linkage  recjuirements 
unless  the  producer  executes  a  waiver  of 
any  eligibility  for  emergencv  crop  loss 
assistance  in  connection  with  the  crop. 

(d)  For  limited  and  additional 
coverage,  in  areas  where  insurance  is 
not  available  for  a  particular  agricultural 
commodity  that  is  insurable  elsewhere, 
FCIC  may  enter  into  a  written  agreement 
with  a  person  to  insure  the  commodity, 
provided  that  the  person  has  actuarially 
sound  data  relating  to  the  production  of 
the  commodity  that  is  acceptable  to 
FCIC  and  that  such  written  agreement  is 
specifically  allowed  by  the  crop 
insurance  regulations  applicable  to  the 
crop. 

(e)  Failure  to  comply  with  all 
provisions  of  the  policy  constitutes  a 
breach  of  contract  and  mav  result  in 
ineligibility  for  certain  other  farm 
program  benefits  for  that  crop  vear  and 
any  benefit  already  received  must  be 
refunded.  If  a  producer  breaches  the 
insurance  eontract,  the  execution  of  a 
waiver  of  eligibility  for  emergencv  crop 
loss  assistance  will  not  be  effective  for 
the  crop  year  in  which  the  breech 
occurred 

§  400,653    Determining  crops  of  economic 
significance. 

To  be  eligible  for  certain  other 
program  benefits  under  §  400.657  the 
following  conditions  will  apply  with 
respect  to  crops  of  economic 
significance  if  the  producer  does  not 
execute  a  waiver  of  any  eligibility  for 
emergency  crop  loss  assistance  in 
connection  with  the  crop. 

(a)  If  a  producer  planted  a  crop  of 
economic  significance  in  the  preceding 
crop  year,  and  does  not  intend  to  plant 
the  same  crop  in  the  present  crop  year, 
the  producer  does  not  have  to  obtain 
insurance  coverage  or  execute  a  waiver 
of  any  eligibility  for  emergency  crop 
loss  assistance  in  connection  with  the 
crop  in  the  present  crop  year  to  comply 
With  the  linkage  requirements. 
However,  if  the  producer  later  decides 
to  plant  that  crop,  the  producer  will  be 
imable  to  obtain  insurance  after  the 
sales  closing  date  and  must  execute  a 
waiver  of  any  eligibility  for  emergency 
crop  loss  assistance  in  connection  with 
the  crop  to  be  eligible  for  benefits  as 
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specified  in  §400.657,  Failure  to 
execute  such  a  waiver  will  require  the 
producer  to  refund  any  benefits  already 
received  under  a  program  specified  in 
§400.657. 

(b)  The  producer  is  initially 
responsible  to  determine  the  crops  of 
economic  significance  in  the  county. 
The  insurance  provider  may  assist  the 
producer  in  making  these  initial 
determinations.  However,  these 
determinations  will  not  be  binding  on 
the  insurance  provider.  To  determine 
the  percentage  value  of  each  crop: 

(1)  Multiply  the  acres  planted  to  the 
crop  times  the  producer's  share,  times 
the  approved  yield,  and  times  the  price; 

(2)  Add  the  values  of  all  crops  grown 
by  the  producer  (in  the  county);  and 

(3)  Divide  the  value  of  the  specific 
crop  by  the  result  of  paragraph  Cb)(2). 

(c)  The  producer  may  use  the  type  of 
price,  such  as  the  current  local  market 
price,  futures  price,  established  price, 
highest  amount  of  insurance,  etc..  for 
the  price  when  calculating  the  value  of 
each  crop,  provided  that  the  producer 
uses  the  same  type  of  price  for  all  crops 
in  the  county. 

(d)  The  producer  may  be  required  to 
justify  the  calculation  and  provide 
adequate  records  to  enable  the 
insurance  provider  to  verify  whether  a 
crop  is  of  economic  significance. 

§400.654    Application  and  acreage  report 

(a)  To  participate  in  catastrophic  risk 
protection,  limited,  or  additional 
coverage  plans  of  insurance,  a  producer 
must  submit  an  application  for 
insurance  on  or  before  the  applicable 
sales  closing  date. 

(b)  In  order  to  remain  eligible  for 
certain  farm  programs,  as  specified  in 
§400.657,  a  producer  must  obtain  at 
least  catastrophic  risk  protection  on  all 
crops  of  economic  significance,  if 
catastrophic  risk  protection  is  available 
in  the  county,  unless  the  producer 
executes  a  waiver  of  any  eligibility  for 
emergency  crop  loss  assistance  in 
connection  widi  the  crop. 

(c)  Notwithstanding  the  requirements 
of  §  400.654(a)  that  apphcations  for 
insurance  be  submitted  on  or  before  the 
appUcable  sales  closing  date,  FCIC  may 
permit  a  producer  to  insure  crops  other 
than  those  specified  on  the  appUcation 
imder  the  foUowring  conditions: 

(1)  The  producer  must  be  unable  to 
plant  the  intended  crop  or  it  is  not 
practical  to  replant  a  failed  crop  before 
the  final  planting  date.  FCIC  will  take 
into  consideration  marketing  windows 
when  determining  whether  it  was  not 
practical  to  replant. 

(2)  Conditions  must  exist  to  warrant 
allowing  a  producer  to  insure  crops 
other  than  the  intended  crop. 


(3)  The  producer  must  submit  an 
application  for  the  substitute  crop  on  or 
before  the  acreage  reporting  date  for  the 
substitute  crop  and  pay  any  appUcable 
administrative  fee.  A  producer  may  not 
substitute  a  crop  that  the  producer 
planted  in  the  preceding  crop  year 
unless  that  crop  was  listed  on  a  timely 
filed  application  for  the  current  crop 
year. 

(4)  If  the  producer  plants  a  substitute 
crop  that  is  a  crop  of  economic 
significance,  the  producer  must  obtain 
CAT  coverage,  if  available,  to  comply 
with  the  linkage  requirements  specified 
in  §  400.657.  The  producer  may  not 
substitute  a  crop  under  this  provision  if 
the  producer  has  signed  or  intends  to 
sign  a  waiver  for  emergency  crop  loss 
assistance  for  the  crop  year. 

(5)  The  substitute  crop  must  be 
planted  on  or  before  the  final  planting 
date  or  within  the  late  planting  period, 
if  apphcable,  for  the  substitute  crop. 

(6)  Under  no  circumstances  may  a 
producer  submit  an  application  for 
limited  or  additional  coverage  after  the 
sales  closing  date  for  the  substitute  crop. 

(d)  For  all  coverages,  including 
catastrophic  risk  protection,  limited, 
and  additional  coverages,  the  producer 
must  file  a  signed  acreage  report  on  or 
before  the  acreage  reporting  date.  Any 
person  may  sign  any  document  relative 
to  crop  insiu'ance  coverage  on  behalf  of 
any  other  person  covered  by  such  a 
pohcy,  provided  that  the  person  has  a 
properly  executed  power  of  attorney  or 
other  legally  sufficient  docxunent 
authorizing  such  person  to  sign. 

(e)  Under  catastrophic  risk  protection, 
xmless  the  other  person  with  an 
insurable  interest  in  the  crop  objects  in 
writing  prior  to  the  acreage  reporting 
date  and  provides  a  signed  acreage 
report  on  their  own  behalf  an  operator 
may  sign  the  acreage  report  for  all  other 
persons  with  an  insurable  interest  in  the 
crop  without  a  power  of  attorney.  All 
persons  with  an  insurable  interest  in  the 
crop,  and  for  whom  the  operator 
purports  to  sign  and  represent,  are 
bound  by  the  information  contained  in 
that  acreage  report. 

§400.655    Coverage  provided. 

(a)  The  specific  causes  of  loss  for 
which  insurance  coverage  is  offered  are 
designated  in  the  crop  insurance  pohcy 
for  each  crop. 

(b)  An  inaemnity  paid  to  a  producer 
may  be  reduced,  in  an  amount 
determined  in  accordance  with  crop 
provisions  or  Special  Provisions,  to 
reflect  out-of-pocket  expenses  that  were 
not  incurred  by  the  producer  as  a  result 
of  not  planting,  caring  for,  or  harvesting 
the  crop.  Indemnities  paid  for  acreage 
that  is  prevented  from  being  planted 


will  be  based  on  a  reduced  guarantee  as 
provided  for  in  the  crop  policy  and  will 
not  be  further  reduced  to  reflect 
expenses  not  incurred. 

(c)  The  producer  must  obtain  the 
same  level  of  coverage  (catastrophic, 
limited,  or  additionsd)  for  all  acreage  of 
the  crop  in  the  coimty  unless  one  of  the 
following  apphes: 

(1)  The  appUcable  crop  insurance 
poUcy  allows  the  producer  the  option  to 
separately  insure  individual  crop  types 
or  varieties.  In  this  case  each  individual 
type  or  variety  insured  by  the  producer 
will  be  subject  to  separate 
administrative  fees.  For  example,  if  two 
grape  varieties  in  CaUfomia  are  insured 
under  a  CAT  poUcy  and  two  varieties 
are  insured  imder  a  limited  coverage 
policy,  a  separate  administrative  fee  wiU 
be  charged  for  each  of  the  four  varieties. 
Although  insurance  may  be  elected  by 
type  or  variety  in  these  instances,  foilure 
to  insure  a  type  or  variety  that  is  of 
economic  significance  may  result  in  the 
denial  of  other  farm  program  benefits, 
unless  the  producer  executes  a  waiver  of 
any  eUgibiUty  for  emergency  crop  loss 
assistance  in  connection  with  the  crop. 

(2)  The  producer  with  limited  or 
additional  coverage  for  the  crop  in  the 
county  has  acreage  that  has  been 
designated  as  "high  risk"  by  FCIC.  Such 
producers  will  be  able  to  obtain  a  High 
Risk  Land  Exclusion  Option  for  the  high 
risk  acreage  under  the  limited  or 
additional  coverage  policies  and  insure 
the  high  risk  acreage  under  a  separate 
CAT  poUcy  provided  that  the  CAT 
coverage  is  obtained  from  the  same 
insurance  provider  from  which  the 
limited  or  additional  coverage  was 
obtained.  The  producer  may  only  obtain 
CAT  from  another  insurance  provider  if 
the  original  insurance  provider  does  not 
deUver  CAT  poUcies. 

(d)  Catastrophic  risk  protection. 

(1)  Any  person  who  has  a  bona  fide 
insurable  interest  in  a  crop  is  eUgible  for 
catfistrophic  risk  protection  subject  to 
any  limitations  contained  in  the  crop 
insurance  contract. 

(2)  A  person  who  is  eligible  to  receive 
an  indemnity  under  catastrophic  risk 
protection  and  is  also  eligible  to  receive 
compensation  for  the  same  crop  loss 
under  any  other  USDA  programs,  must 
elect  the  program  from  which  to  receive 
benefits.  A  payment  or  program  benefit 
under  only  one  of  the  programs  is 
allowed.  If  other  USDA  program 
benefits  are  not  available  until  after  the 
producer  filed  a  claim  for  indemnity, 
the  producer  may  refund  the  total 
amount  of  the  indemnity  and  receive 
the  other  program  benefit.  Farm 
ownership  and  operating  loans  may  be 
obtained  from  USDA  in  addition  to  crop 
insurance  indemnities. 
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(3)  Catastrophic  risk  protection  may, 
on  a  commodity-by-commodity  basis,  be 
elected  on  an  individual  yield  and  loss 
basis,  or.  whern  offered,  may  be  elected 
on  an  area  yield  and  loss  basis. 

(4)  A  tobacco  producer  may  insure 
one  hundred  percent  (100%)  of  the 
tobacco  crop  that  is  identi^ed  by  a 
tobacco  maj-icetmg  card  issued  by  FSA 
for  a  specific  producer  and  Farm  Serial 
Number  under  one  CAT  policy, 
provided  the  producer  and  other 
persons  each  have  a  share  in  the  crop, 
all  the  shareholders  agree  in  writing  to 
such  arrangement,  and  none  of  the 
shareholders  hold  any  other  interest  in 
another  tobacco  crop  for  which  they  are 
required  to  obtain  at  least  catastrophic 
coverage  If  the  tobacco  crop  is  insured 
under  one  policy: 

(i)  The  linkage  requirements  will  be 
satisfied  for  each  shareholder  of  the 
crop;  and 

(ii)  The  producer  insuring  the  crop 
will; 

[A)  Make  application  for  insurance 
and  provide  the  name  and  social 
security  number  or  employer 
identification  number  of  each  person 
with  a  share  in  the  tobacco  crop; 

(Bi  File  the  acreage  report  showing  a 
one-hundred  percent  (100%)  share  in 
the  crop  (all  insurable  acreage  covered 
bv  such  marketing  card  will  be 
considered  as  one  unit); 

(C  i  Be  responsible  to  pay  one 
administrative  fee  for  all  the  producers 
within  the  county; 

(D)  Fulfill  all  requirements  under  the 
crop  insurance  contract;  and 

(E)  Receive  any  indemnity  payment 
under  his  or  her  social  security  number 
or  employer  identification  number  and 
distribute  the  indemnity  payments  to 
the  other  person  sharing  in  the  crop. 

(5)  A  landowner  will  be  allowed  to 
obtain  catastrophic  coverage  to  satisfy 
Unkage  requirements  for  aU  other 
laaulowners  who  hold  an  undivided 
interest  in  the  insurable  acreage, 
provided: 

(i)  All  landowners  agree  in  writing  to 
such  arrangement  and  have  their  social 
seciuity  number  or  employer 
identification  number  listed  on  the 
application,  without  regard  to  the  actual 
amount  of  their  interest  in  the  insured 
acreage: 

(ii)  .All  landowners  must  have  an 
undivided  interest  in  the  insurable 
acreage; 

(iii)  None  of  the  landowners  may  hold 
any  share  in  other  acreage  for  which 
thev  are  required  to  obtain  at  least 
catdstrophic  coverage; 

(ivj  The  total  cumulative  liabiHty 
under  the  Catastrophic  Risk  Protection 
Endorsement  for  all  landowners  must  be 
$2,500  or  less; 


(v)  The  landowner  insuring  the  crop 
will: 

(A)  Make  application  for  insurance 
and  provide  the  name  and  social 
seciuity  ntunber  or  employer 
identification  number  of  each  person 
with  an  undivided  interest  in  the 
insurable  acreage; 

(B)  Be  responsible  to  pay  one 
administrative  fee  for  all  the  producers 
within  the  county; 

(C)  Fulfill  all  requirements  under  the 
insurance  contract;  and 

(Dl  Receive  any  indemnity  payment 
under  the  landowner's  social  seciuity 
number  or  employer  identification 
number  and  distribute  the  indemnity 
payments  to  the  other  persons  sharing 
in  the  crop. 

(E)  Limited  and  additional  coverage. 
(1)  A  producer  who  is  eligible  to  receive 
an  indemnity  under  a  limited  or  an 
additional  coverage  plan  of  insurance 
and  who  also  is  eligible  to  receive 
benefits  for  the  same  loss  under  any 
other  USDA  program  may  receive 
benefits  under  both  programs,  unless 
specifically  limited  by  the  crop 
insurance  contract  or  by  law.  However, 
the  total  amount  received  fit>m  all  such 
sources  may  not  exceed  the  amoimt  of 
the  actual  loss  sustained  by  the  insured. 
The  total  amount  of  the  actual  loss  is  the 
difference  between  the  fair  market  value 
of  the  insured  commodity  before  and 
after  the  loss,  based  upon  the  producer's 
production  records  and  the  highest 
price  election  or  amount  of  insiurance 
available  for  the  applicable  crop.  FSA 
will  determine  and  pay  the  additional 
amount  due  the  producer  for  any 
applicable  USDA  program,  after  first 
considering  the  amount  of  any  crop 
insurance  indemnity.  Farm  ownership 
and  operating  loans  may  be  obtained 
from  the  USDA  in  addition  to  crop 
insurance  indemnities. 

(2)  Limited  or  additional  coverage 
may,  on  a  commodity-by-commodity 
basis,  be  elected  on  an  individual  yield 
and  loss  basis,  or,  where  ofiiered,  on  an 
area  yield  and  loss  basis. 

(3)  Hail  and  fire  coverage  may  be 
excluded  bom  the  covered  causes  of 
loss  for  a  crop  policy  only  if  additional 
coverage  is  elected." 

§  400.656    Administrative  fees  and  waivers. 

(a)  Catastrophic  risk  protection  and 
limited  coverage.  (1)  The  producer  must 
pay  an  administrative  fee  each  year  of 
fifty  dollars  ($50.00)  per  crop  per 
coimty,  not  to  exceed  two  himdred 
dollars  ($200.00)  per  county,  and  six 
himdred  dollars  ($600.00)  for  all 
counties  in  which  the  producer  has 
elected  to  obtain  catastrophic  or  limited 
coverage. 
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(2)  The  producer  must  pay  this 
administrative  fee  for  catastrophic 
coverage  at  the  time  of  application  for 
the  first  year,  and  by  the  acreage 
reporting  date  for  all  subsequent  vears 
that  crop  insurance  coverage  is  in  effect. 

(3)  The  administrative  fee  for  limited 
coverage  must  be  paid  no  later  than  the 
time  that  premium  is  due. 

(4)  Except  for  the  initial  application 
year  of  a  crop,  payment  of  an 
administrative  fee  will  not  be  required 
for  a  crop  if  the  insured  files  a  bona  fide 
zero  acreage  report  for  the  crop  on  or 
before  the  acreage  reporting  date.  Any 
producer  who  falsely  files  a  zero  acreage 
report  may  be  subject  to  administrative 
and  criminal  sanctions. 

(5)  For  Catastrophic  coverage,  if  the 
administrative  fee  is  not  paid  when  due. 
the  crop  insurance  contract  will 
terminate  effective  at  the  beginning  of 
the  crop  year  for  which  the 
administrative  fee  was  not  paid.  Persons 
failing  to  pay  the  administrative  fee.  and 
all  persons  with  an  insurable  interest  in 
the  crop  under  the  same  contract,  may 
not  be  eligible  for  certain  other  USDA 
program  benefits  as  set  out  in  §  400.657 
and  all  such  benefits  already  received 
for  the  crop  year  must  tx  refunded  if  a 
producer  fails  to  pay  the  administrative 
fee  when  due.  the  execution  of  a  waiver 
of  any  eligibility  for  emergency  crop 
loss  assistance  in  connection  with  the 
crop  will  not  be  effective  for  any  crop 
ye«u  in  which  payment  was  not  made. 

(6)  For  limited  coverage,  persons 
failing  to  pay  the  administrative  fee  by 
the  due  date,  and  all  persons  with  an 
insurable  interest  in  tlie  crop  under  the 
same  contract,  vrill  not  be  eligible  for 
certain  other  USDA  program  benefits  as 
set  out  in  §400.657  and  ai!  such  benefits 
aheady  received  for  the  crop  year  must 
be  refunded.  Since  insurance  coverage 
was  in  effect  throughout  the  insurance 
period,  the  producer  will  be  required  to 
pay  both  the  administrative  fee  and  the 
premium  for  that  crop  year  in 
accordance  with  provisions  regarding 
any  amounts  due  us  contained  in  the 
applicable  crop  policy.  If  a  producer 
fails  to  pay  the  administrative  fee  when 
due,  the  execution  of  a  waiver  of  any 
eligibility  for  emergency  crop  loss 
assistance  in  connection  with  the  crop 
will  not  be  effective  for  any  crop  year 
for  which  payment  was  not  made. 

(7)  The  administrative  fee  may  not  be 
waived  unless  the  insured  quaUfies  as  a 
limited  resource  fanner 

(8)  The  administrative  fee  will  be 
refunded  if  the  insured  has  previously 
obtained  catastrophic  nsk  protection  or 
limited  coverage  for  the  crop  year,  paid 
the  administrative  fee,  and  subsequently 
purriiased  additional  coverage  for  that 
same  crop  in  the  same  county  on  or 
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before  the  sales  closing  date. 
Administrative  fees  will  not  be  refunded 
if,  after  the  purchase  of  the  additional 
coverage,  the  producer  still  has  four  or 
more  crops  insured  in  the  county,  or 
four  or  more  crops  insured  in  each  of 
three  or  more  counties,  at  the 
catastrophic  or  limited  coverage  level. 

(9)  The  administrative  fee  will  not  be 
refunded  for  the  year  of  application 
even  if  the  insured  does  not  plant  the 
crop  for  that  year. 

(10)  For  limited  coverage,  the 
administrative  fee  is  in  addition  to  the 
amoimt  of  premiiun  owed  by  the 
person. 

(b)  Additional  coverage.  (1)  If 
additional  coverage  is  elected,  the 
insured  must  pay,  in  addition  to  the 
premium,  an  administrative  fee  often 
dollars  ($10)  per  crop,  per  county,  for 
the  year  of  application  and  each 
subsequent  year  in  which  crop 
insurance  coverage  remains  in  effect. 
The  administrative  fee  must  be  paid  no 
later  than  the  time  that  premium  is  due. 

(2)  Persons  failing  to  pay  the 
administrative  fee  by  the  due  date,  and 
all  persons  with  an  insurable  interest  in 
the  crop  under  the  same  contract,  will 
not  be  eligible  for  certain  other  USDA 
program  benefits  as  set  out  in  §  400.657, 
and  all  such  benefits  already  received 
for  the  crop  year  must  be  refunded. 
Since  insurance  coverage  was  in  effect 
throughout  the  insurance  period,  the 
producer  will  be  required  to  pay  both 
the  administrative  fee  and  the  premium 
for  that  crop  year  in  accordance  with 
provisions  regarding  any  amounts  due 
us  contained  in  the  applicable  crop 
policy.  If  a  producer  fails  to  pay  the 
administrative  fee  when  due,  the 
execution  of  a  waiver  of  any  eligibility 
for  emergency  crop  loss  assistance  in 
connection  with  the  crop  will  not  be 
effective  for  any  crop  year  for  which 
payment  was  not  made. 

(3)  Payment  of  an  administrative  fee 
v^ll  not  be  required  if  the  insured  files 
a  bona  fide  zero  acreage  report  on  or 
before  the  acreage  reporting  date  for  the 
crop.  Any  producer  who  falsely  files  a 
zero  acreage  report  may  be  subject  to 
criminal  and  administrative  sanctions. 

(4)  The  administrative  fee  for 
additional  coverage  is  not  refundable,  is 
not  subject  to  any  limits,  and  may  not 
be  waived. 

(c)  When  obtaining  catastrophic  risk 
protection,  Umited,  or  additional 
coverage,  a  producer  must  provide 
information  regarding  crop  insurance 
coverage  on  any  crop  previously 
obtained  at  any  other  local  FSA  office  or 
from  an  approved  insurance  provider, 
including  the  date  such  insurance  was 
obtained  and  the  amount  paid  in 
administrative  fees.  If  the  producer  paid 


more  than  the  maximum  allowable 
amount  in  administrative  fees,  the 
producer  will  receive  a  refimd  of  the 
excess  fees  paid  from  the  local  FSA 
office  or  from  the  approved  insiutmce 
provider  that  last  collected  such  fees. 


§400.657 
benefits. 


Eligibility  for  other  program 


The  producer  must  obtain  at  least 
catastrophic  coverage  for  each  crop  of 
economic  significance  in  the  county  in 
which  the  producer  has  an  insurable 
share,  if  insurance  is  available  in  the 
county  for  the  crop,  unless  the  producer 
executes  a  waiver  of  any  eligibility  for 
emergency  crop  loss  assistance  in 
connection  widi  the  crop,  to  be  eligible 
for: 

(a)  Benefits  imder  the  Agricultural 
Market  Transition  Act; 

(b)  Loans  or  any  other  USDA  provided 
farm  credit,  including:  guaranteed  and 
direct  farm  ownership  loans,  operating 
loans,  and  emergency  loans  under  the 
Consolidated  Farm  and  Rural 
Development  Act  provided  after  October 
13, 1994; and 

(c)  Benefits  under  the  Conservation 
Reserve  Program  derived  fi'om  any  new 
or  amended  application  or  contract 
executed  after  October  13,  1994. 

§  400.658     Coverage  for  acreage  tt\a\  is 
prevented  from  beirig  planted. 

For  the  1995  and  succeeding  crop 
years,  the  insurance  period  for 
prevented  planting  for  those  crop 
insurance  policies  containing  prevented 
planting  coverage  shall  be  extended  so 
that  prevented  planting  coverage  begins: 

(a)  On  the  sales  closing  date  for  the 
insured  crop  in  the  county  for  the  crop 
year  the  appUcation  for  insurance  is 
accepted;  or 

(b)  For  any  crop  year  following  the 
crop  year  the  application  for  insurance 
is  accepted,  or  for  any  crop  year  the 
insurance  policy  is  transferred  to  a 
different  insurance  provider,  on  the 
sales  closing  date  for  the  insured  crop 
in  the  county  for  the  previous  crop  year, 
provided  continuous  coverage  has  been 
in  effect  since  that  date.  For  example:  If 
the  producer  makes  application  and 
purchases  a  com  crop  insurance  pohcy 
for  the  1995  crop  year  (which  is  not 
terminated  or  canceled  during  or  after 
the  1995  crop  year),  prevented  planting 
coverage  for  the  1996  crop  year  began 
on  the  1995  sales  closing  date. 
Cancellation  for  the  purpose  of 
transferring  the  policy  to  a  different 
insurance  provider  when  there  is  no 
lapse  in  coverage  will  not  be  considered 
terminated  or  canceled  coverage  for  the 
purpose  of  the  preceding  sentence. 


§  400.659     Transitional  yieias  'c  forage  or 
teed  crops  1995-1997  crop  years 

(a)  For  the  1995  through  the  1997  crop 
years,  producers  who  produce  feed  or 
forage  will  be  eligible  for  an  adjustment 
in  the  assigned  yield  described  in  7  CFR 
400,55(b)(l)  if: 

(1)  The  feed  or  forage  is  primarily  for 
use  by  the  producer  as  livestock,  dairy, 
or  poultry  operations;  and 

(2)  At  least  fifty  percent  (50%)  of  the 
producer's  net  farm  income  is  derived 
from  the  livestock,  dairy,  or  poultry 
operations. 

fb)  Producers  that  quahfy  under 
paragraph  (a)  of  this  section  will  receive 
an  assigned  yield,  if  required,  under  7 
CFR  400.55(bl(l)  equal  to  eighty  percent 
(80%)  of  the  T-  or  D- Yield. 

Signed  in  Washington,  DC,  on  August  13, 
1996. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(PR  E)oc.  96-21116  Filed  8-19-96;  8:45  am] 

BILUNQ  CODE  341»-FA-P 


7  CFR  Pan  402 
RIN0563-AB09 

CatastroDhic  Risx.  protectfon 
Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  part  402 
chapter  IV  of  title  7  of  the  Code  of 
Federal  Regulations  (CFR).  The 
intended  effect  of  this  rule  is  to  provide 
for  a  catastrophic  risk  protection  plan  of 
insurance.  This  coverage  is  the  lowest 
level  required  to  be  purchased  by  a 
producer  to  be  eligible  for  certain  other 
agricultural  farm  program  benefits.  The 
producer  may  execute  a  waiver  of  any 
eligibility  for  emergency  crop  loss 
assistance  in  connection  with  the  crop 
rather  than  obtain  insurance  coverage  to 
be  eligible  for  certain  other  agricultural 
farm  program  benefits.  This  action  is 
needed  to  comply  with  statutory 
mandates  of  the  Federal  Crop  Insurance 
Act  (Act),  as  amended  by  the  Federal 
Crop  Insiirance  Reform  Act  of  1994 
(Reform  Act)  and  the  Federal 
Agricultiue  Improvement  and  Reform 
Act  of  1996  (1996  Act). 
EFFECTIVE  DATE:  August  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
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Holmes  Road,  Kansas  City.  MO  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATfON: 

Executive  Order  .\'o.  12866  and 
Departmental  Regulation  1312-1 

This  action  has  been  reviewed  under 
United  States  Department  of  AgricxiJture 
(USD A)  procedures  established  by 
Executive  Order  No   12866  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  1,  2001 

This  rule  has  been  determined  to  be 
economically  significant  for  the 
purposes  of  Executive  Order  No.  12866 
and,  therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Cost  Benefit  Analysis 

A  Cost  Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
summary,  the  analysis  finds  that  cTop 
insurance  reform,  generally  is  expected 
to  result  in  net  positive  benefits  to 
producers,  taxpayers,  and  society.  The 
effects  on  individual  producers 
compared  to  payments  under  ad  hoc 
disaster  programs  depends  primarily  on 
the  farm  program  payment  yield 
compared  to  the  farm's  actual  yield  and 
market  prices.  In  general,  however,  the 
reform  is  expected  to  result  in  less 
volatility  of  producers'  incomes  and  less 
risk  of  no  income  due  to  adverse 
weather  events.  Rural  communities  and 
producers  will  benefit  from  the  certainty 
of  payments  in  times  of  catastrophic 
yield  losses  The  Government  and 
taxpayers  will  benefit  from  a  single 
disaster  protection  program  and 
consequent  reduced  Federal  outlays. 
.\lthough  producers  who  had  not 
previously  participated  in  the  Federal 
crop  insurance  program  will  have  an 
added  burden  to  make  application  and 
report  yields  and  acreage,  the  benefits  in 
terms  of  greater  risk  protection  outweigh 
the  costs. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  information 
collection  requirements  contained  in 
these  regulations  have  been  previously 
approved  by  OMB  and  assigned  OMB 
control  number  0563-0003  through 
September  30,  1998.  The  1996  Act 
alleviates  producers  from  the 
requirement  to  obtain  at  least 
catastrophic  coverage  on  crops  of 
economic  significance  to  be  eligible  for 
certain  other  USDA  program  benefits  if 
the  producer  waives  any  eligibility  for 


UMI 


emergency  crop  loss  assistance  in 
connection  with  the  crop.  Due  to  this 
provision,  FtHC  anticipates  that  fewer 
producers  will  obtain  insurance 
coverage.  This  will  reduce  the 
paperwork  burden.  We  estimate  that 
approximately  30  percent  of  the 
insureds  with  CAT  coverage  will  cancel 
their  crop  insurance  coverage  As  a 
result  the  paperwork  burden  approved 
under  OMB  Number  0563-0003  will  be 
reduced  by  44,176  hours.  Copies  of  the 
information  collection  mav  be  obtained 
from  Bonnie  Hart.  USDA,  FSA. 
Advisory  and  Corporate  Operations 
Staff.  Regulatory  Review  Group,  P.O. 
Box  2415,  Ag  Box  0572,  Washington, 
-D.C.  20013-2415.  8:15  a.m.-4:45  p.m., 
Monday  through  Friday,  except 
holidays,  telephone  (202)  690-2857. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unhmded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatorv 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  However,  it 
does  provide  additional  flexibility  and 
cost  savings  for  small  entities  Ln  the 
following  three  areas.  First,  producers 
are  no  longer  required  to  obtain  at  least 
CAT  coverage  for  economically 
significant  crops.  Instead,  they  may  sign 
a  waiver  foregoing  emergency  crop  loss 
assistance.  Insureds  likely  to  decline 
coverage  are  those  who  believe  that  the 
costs  associated  with  obtaining 
iusurance  exceed  the  benefits.  The 
producers  most  likely  to  fall  into  this 
category  are  those  who  have  insiu'ance 
pohcies  with  low  Uabilities.  For  these 
producers,  the  $50  fee  for  CAT  would  be 


most  likely  to  outweigh  expected 
indemnities.  Second,  an  allowance  has 
been  made  to  allow  all  producers  with 
a  share  in  a  tobacco  crop  under  one 
marketing  card  to  insiure  the  crop  under 
one  insurance  poUcy.  To  qualify  under 
this  provision,  none  of  the  shareholders 
may  have  an  interest  in  another  tobacco 
crop  in  the  county.  It  is  estimated  that 
35,100  policyholders  may  utilize  this 
allowance,  thereby  saving  the  $50 
processing  fee  for  each.  Third,  with 
specified  restrictions,  persons  who  hold 
an  undivided  interest  in  a  crop  may  be 
eligible  to  purchase  one  insurance 
pobcy  covering  all  shares  to  satisfy 
linkage  requirements.  The  restrictions 
associated  with  this  allowance  include: 
all  landowners  must  agree  in  writing  to 
the  arrangement;  none  of  the 
landov^ers  may  hold  any  other  interest 
in  the  given  crop  in  the  county  for 
which  they  are  required  to  buy  at  least 
CAT  coverage;  and  the  total  liability 
under  the  CAT  endorsement  for  all 
landowners  must  be  $2,500  or  less. 
Because  no  data  are  available  providing 
an  indication  of  insureds  with  an 
undivided  interest,  it  is  not  possible  to 
estimate  the  savings  associated  with  not 
paying  the  $50  processing  fee  in  these 
situations.  However,  some  small  entities 
will  benefit  from  this  allowance. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  "V,  published  at  48  FR 
29115,  June  24.  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  apphcable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith  The 
administrative  appeal  provisions 
published  at  7  CFR  parts  11  and  780 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 
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National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performancp 
Review  Initiative  to  eliminate 
unnecessar}-  or  duplicative  regulations 
and  improve  those  that  remain  m  force. 

Background 

The  amendments  to  the  Act,  made  by 
the  Reform  Act,  were  effective  on 
October  13, 1994.  This  regulation 
provides  the  policy  and  procedures  to 
carry  out  the  catastrophic  risk 
protection  insurance  requirements  of 
those  amendments. 

On  Friday,  January  6, 1995.  FCIC 
pubhshed  an  interim  rule  in  the  Federal 
Register  at  60  FR  2000-2005  to  add  a 
new  catastrophic  risk  protection  (CAT) 
level  of  insurance  through  the 
Catastrophic  Risk  Protection 
Endorsement  which  amends  new  and 
existing  crop  insurance  policies, 
endorsements,  and  crop  provisions 
when  elected  by  the  insured.  Following 
publication  of  that  interim  rule,  the 
public  was  afforded  60  days  to  submit 
written  conunents,  data,  and  opinions. 
On  Monday,  August  7,  1995,  by 
publication  at  60  FR  40055,  FQC 
reopened  and  extended  the  comment 
period  to  August  18,  1995.  A  total  of  40 
comments  were  received  from  the  crop 
insurance  industry,  FSA,  producer 
groups,  and  producers.  The  category, 
comments  received,  and  FCIC  responses 
are  as  follows; 

General  Comments 

Comment:  One  conmient  received 
from  the  crop  insurance  industry 
suggested  that  the  phrase  "at  the  option 
of  the  Secretary"  should  be  added  after, 
"Catastrophic  risk  protection  coverage 
may  be  offered  through  approved 
insurance  providers  and"  in  Section 
402.1,  to  be  consistent  with  the  Act. 
This  chemge  is  needed  to  enable  the  FSA 
to  cease  delivering  CAT  coverage  in 
counties  in  which  such  coverage 
becomes  unnecessary. 

Response:  The  Feaeral  Agriculture 
Improvement  and  Reform  Act  of  1996 
provides  for  CAT  coverage  to  be  offered 
by  approved  insurance  providers  if 
there  are  a  sufficient  number  available 
within  an  area.  If  approved  insiuance 
providers  are  not  sufficiently  available, 
local  offices  of  the  USDA  will  provide 
CAT  coverage.  FCIC  agrees  that  the 
Secretary  must  now  make  an  affirmative 
determination  that  CAT  can  be 
delivered  through  local  FSA  offices.  The 
provision  has  been  changed 
accordingly. 

Comments  Regarding  Definitions 

Comment:  One  comment  received 
from  a  producer  group  suggested  that 


the  definitions  should  include  a 
reference  to  the  standards  that  will  be 
used  in  determining  whether  a 
producer's  crop  loss  was  due  to  drought, 
flood,  or  other  natxiral  disaster  as 
determined  by  the  Secretary.  The 
comment  recommended  referencing 
other  FCIC  regulations  that  are 
applicable  in  making  this  determination 
and  similarly  referencing  coverage 
exclusions. 

Response:  The  insujred  is  responsible 
for  demonstrating  that  any  loss  of 
production  or  value  has  been  directly 
caused  by  one  or  more  of  the  insured 
causes  during  the  insurance  period. 
Catastrophic  risk  protection  is  only 
available  through  an  endorsement 
which  becomes  part  of  the  crop 
insurance  policy.  Each  crop  policy 
contains  a  section  regarding  the  causes 
of  loss  for  which  insurance  is  provided. 
Coverage  exclusions,  such  as  failure  to 
follow  good  farming  practices,  are  also 
specified  in  these  policies.  Therefore,  a 
change  to  the  definitional  section  of  tliis 
rule  is  not  necessary. 

Comment:  Another  comment  received 
from  a  producer  group  indicated  that 
sustainable  and  alternative  agricultural 
practices  are  frequently  and  erroneously 
labeled  as  not  being  "good  farming 
practices"  simply  because  they  may  be 
different  from  the  traditional  approach 
in  the  area. 

Response:  The  definition  of  "good 
farming  practices"  contained  in  various 
crop  policies  does  not  exclude  the  use 
of  sustainable  or  alternative  practices. 
However,  farming  practices  must 
control  weeds,  provide  sufficient 
nutrients,  protect  against  disease  and 
insects,  etc.,  to  be  considered  good 
farming  practices.  The  definition  will 
not  be  changed. 

Comment:  Another  comment  received 
from  the  crop  insurance  industry 
suggested  clarifying  the  definition  of 
"catastrophic  risk  protection"  by 
deleting  the  word  "minimal"  and 
replacing  it  with  either  the  word 
"minimum"  or  "lowest." 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  of  "catastrophic  risk 
protection"  by  replacing  the  word 
"minimal"  with  the  word  "minimum." 

Comment:  The  crop  insurance 
industry  suggested  clarifying  the 
definition  of  "crop  of  economic 
significance"  to  explain  the 
consequences  if  a  crop  planted  in  1994, 
is  planted  in  1995  although  originally 
there  was  no  intent  to  plant  the  crop  in 
1995;  and  to  clarify  who  is  responsible 
for  determining  which  crops  are  of 
.  economic  significance. 

Response:  FCIC  agrees  with  the 
comment  and  has  added  provisions  in 


section  12  to  clarify  requirements 
regarding  crops  of  economic 
significance.  Producers  who  do  not 
intend  to  plant  $.  crop  do  not  have  to 
obtain  crop  insurance  or  execute  a 
waiver  of  any  eUgibility  for  emergency 
crop  loss  assistance  in  connection  with 
the  crop  to  remain  eligible  for  certain 
USDA  program  benefits,  even  if  they 
produced  the  crop  the  previous  year. 
However,  if  the'producer  decides  to 
plant  the  crop  after  the  sales  closing 
date,  the  producer  cannot  obtain 
insurance  on  the  crop  and  must  execute 
a  waiver  of  any  eligibility  for  emergency 
crop  loss  assistance  in  connection  with 
the  crop  to  be  eUgible  for  certain  other 
USDA  program  benefits.  If  a  waiver  is 
not  executed,  the  producer  must  return 
those  benefits  already  received. 
Provisions  were  also  added  indicating 
that  it  is  the  producer's  responsibility  to 
determine  crops  of  economic 
significance  in  the  coimty  and  that  the 
producer  may  have  to  provide  records  to 
permit  the  insurance  provider  to  verify 
whether  a  crop  is  a  crop  of  economic 
significance.  FQC  has  issued  a 
worksheet  that  may  be  used  by 
producers  to  assist  them  in  determining 
crops  of  economic  significance.  USDA 
will  be  ultimately  responsible  for 
determining  eligibility  and  paying  any 
amount  due  a  person  for  any  applicable 
USDA  program. 

Comment:  A  producer  group 
suggested  that  the  definition  of  "crop  of 
economic  significance"  is  contrary  to 
the  Act  and  invites  legal  action  to  test 
it.  They  stated  that  the  Act  looks  to  a 
percentage  of  all  crops  grown  by  the 
producer  and  the  definition  in  this 
regulation  provides  for  a  county  by 
county  test  to  be  done. 

Response:  FCIC  agrees  that  §  508(b)(7) 
and  (8)  of  the  Act  does  not  specifically 
indicate  that  crops  of  economic 
significance  are  determined  on  a  county 
basis.  However,  an  administrative 
interpretation  was  made  to  operate  on  a 
county  basis  because  of  the  language  in 
§  508(b)(7)(A)  of  the  Federal  Crop 
Insurance  Act.  In  addition,  operating  on 
a  county  basis  is  consistent  with  the 
long  standing  practice  of  insuring 
acreage  on  a  county  basis.  Although  the 
provisions  of  the  Act  may  have  changed, 
the  insurance  rationale  has  not.  No 
changes  will  be  made  to  conform  to  this 
suggestion. 

Comment:  The  Farm  Service  Agency 
requested  that  the  term  "fimited 
resource  farmer"  be  changed  to  "limited 
income  farmer."  Farm  Credit  Programs, 
which  are  part  of  FSA,  have  used  the 
term  "limited  resource  farmer"  for  many 
years  and  it  has  a  very  different 
definition  than  the  definition  of 
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"limited  resource  fanner"  used  for  crop 
insurance  purposes. 

Response  Section  508(b)(5)  of  the  Act 
expressly  authorizes  FQC  to  waive  the 
administrative  fee  for  "limited  resource 
farmers  "  Since  "resources"  include 
more  than  the  producer's  "income" 
such  as  farm  size,  the  definition  will  not 
he  changed 

Comment:  The  crop  insurance 
industry'  and  a  producer  group 
questioned  what  the  phrase  "a  need  to 
maximize  farm  income"  meant  in  the 
definition  of  "limited  resource  farmer" 
and  recommended  an  explanation  be 
added  to  the  endorsement  or  the  phrase 
deleted. 

Response:  FCIC  has  reconsidered  this 
provision  and  amended  the  definition  of 
"limited  resource  farmer"  by  deleting 
the  phrase  "a  need  to  maximize  farm 
income." 

Comment:  A  producer  group 
recommended  defining  or  omitting  the 
phrase  "small  or  family  farm"  in  the 
definition  of  "limited  resource  farmer." 
Thev  also  questioned  how  a  person  is 
categorized  as  a  limited  resource  farmer 
and  whether  or  not  such  person  is 
required  to  obtain  at  least  catastrophic 
risk  protection  (CAT)  coverage,  if 
available.  The  comment  also  asked  if  the 
limited  resource  status  could  be  used  as 
a  defense  if  a  producer  is  denied 
benefits  for  failure  to  meet  linkage 
requirements. 

Response:  FCIC  agrees  that  the  terms 
"small"  and  "family  farm"  are  not 
necessary  in  the  definition  and  has 
amended  the  definition  accordingly.  All 
producers,  including  limited  resource 
farmers,  are  required  to  obtain  at  least 
CAT  coverage,  if  available,  to  be  eligible 
for  certain  other  USDA  program 
benefits,  unless  the  producer  executes  a 
waiver  of  any  eligibility  for  emergency 
crop  loss  assistance  in  connection  with 
the  crop.  The  limited  resource  fanner 
status  only  authorizes  FCIC  to  waive 
payment  of  the  administrative  fees  and 
may  not  be  used  as  a  defense  for  failiue 
to  obtain  CAT  coverage.  Producers  may 
request  limited  resource  farmer  status  at 
the  time  the  application  for  insurance  is 
made. 

Comment:  A  producer  stated  that  a 
spouses  salary  from  a  job  in  town 
should  not  be  included  in  total  iiK:ome 
when  considering  all  sources  of  revenue 
for  a  limited  resource  farmer. 

Response  The  purpose  of  this 
provision  is  to  excuse  producers  from 
paying  the  administrative  fee  when  it 
would  impose  a  financial  hardship. 
Since  part  of  the  farm's  income  is 
usually  used  to  defray  the  personal 
expenses  of  the  producer,  outside 
inojme  such  as  a  spouse's  salary  will 
affect  the  determination.  AD  of  the 


income  within  the  family  entity,  from 
all  sources  of  revenue,  including  the 
spouses'  will  be  considered  as  the 
annual  gross  income. 

Comment:  A  producer  group 
suggested  that  the  word  "producer  '  be 
defined  and  used  rather  than  the  word 
"person"  because  it  would  be  less 
confusing  since  "person"  is  specifically 
defined  with  regard  to  payment 
limitation  rules.  If  this  change  is  not 
made,  the  comment  suggested  adding 
provisions  to  indicate  that  the  definition 
in  these  provisions  does  not  reference 
the  term  "person"  for  payment 
limitation  purposes. 

Response:  A  definition  of  "person" 
contained  in  any  other  statute  or 
regulation  is  not  applicable  to  the 
Federal  crop  insurance  program  unless 
expressly  provided.  Therefore,  the 
definition  of  a  person  with  respect  to 
payment  limitation  piuposes  is  not 
relevant.  The  term  "person"  is  defined 
for  this  program  and  has  been  used  in 
the  crop  insurance  program  for  longer 
than  payment  limitation  has  existed. 
The  term  "person"  cannot  be  replaced 
with  "producer"  because  not  all 
"persons"  are  producers  within  the 
context  of  the  program  and  to  alternate 
between  the  two  terms  would  be 
confusing.  No  change  to  the  provisions 
will  be  made. 

Comments  Regarding  Insurance  Units 

Comment:  A  producer  observed  that 
coverage  was  available  only  by  basic 
units,  and  stated  that  unit  division  on 
share  basis  was  very  misleading. 

Response:  Unit  division  on  a  share 
basis  is  explained  in  section  3  (Unit 
Division)  of  the  Catastrophic  Risk 
Protection  Endorsement.  This  dociunent 
is  provided  to  all  insureds  who  elect  the 
endorsement.  Provisions  contained 
therein  are  complete  with  examples  and 
should  not  be  misleading  to  insureds. 
No  change  will  be  made. 

Comments  Regarding  Linkage 
Requirements 

Comment:  Twenty-three  (23) 
comments  were  received  from 
producers  who  disagreed  with  the 
mandatory  requirement  to  purchase 
crop  insurance  to  remain  eligible  for 
certain  other  USDA  program  benefits. 
One  additional  comment  received  from 
a  FSA  employee  discussed  producers' 
aversion  to  the  mandatory  requirement 
to  purchase  crop  insurance  to  be  eligible 
for  certain  other  USDA  benefits. 

Response:  (1)  The  mandatory 
requirement  that  producers  obtain  crop 
insurance  has  been  amended  in  the 
1996  Act.  (2)  Now,  section  508(b)(7)  of 
the  Act  requires  the  producer  to  obtain 
at  least  a  CAT  plan  of  insurance  or 


comparable  coverage  unless  the 
producer  executes  a  waiver  of  any 
ehgibility  for  emergency  crop  loss 
assistance  in  connection  with  the  crop, 
to  remain  ehgible  for  certain  other 
USDA  program  benefits.  The  intent  of 
the  Act  is  to  encourage  the  fullest 
possible  participation  in  the  Federal 
Crop  Insurance  program  since  ad  hoc 
disaster  legislation  is  repealed.  Crop 
insurance  provides  greater  assurance 
that  producers  are  protected  from  the 
impacts  of  widespread  disaster  causing 
a  crop  loss.  The  CAT  endorsement  will 
be  amended  to  conform  to  the  statutory 
change. 

Comment:  Nine  comments  received 
from  producers  stated  that  it  is  unfair  to 
have  to  obtain  insurance  on  other  crops 
such  as  corn,  wheat  and  soybeans  in 
order  to  remain  eligible  for  the  tobacco 
price  support  program. 

Response:  The  statutory  requirement 
to  obtain  insurance  for  all  crops  of 
economic  significance,  unless  the 
producer  executes  a  waiver  of  any 
eligibility  for  emergency  crop  loss 
assistance  in  connection  with  the  crop, 
is  apphcable  to  all  Agriculture 
Marketing  Transition  Act  benefits,  the 
conservation  reserve  program,  and 
certain  farm  credit  programs.  Producers 
who  do  not  participate  in  these 
programs  are  not  required  to  obtain 
insurance  on  any  of  their  crops. 
However,  with  the  elimination  of  ad  hoc 
disaster  assistance,  a  producers  only 
available  protection  is  through  crop 
insurance. 

Comments  Regarding  Administrative 
Fees 

Comment:  Twenty-two  (22)  comments 
received  from  producers  and  1  comment 
received  from  FSA  state  that:  (1) 
Charging  the  same  administrative  fee  for 
both  small  producers  and  large 
producers  was  unfair,  (2)  the  larger 
producer  will  receive  greater  payments 
than  the  small  producer  due  to  the 
differences  in  the  acreages;  (3)  the 
number  of  people  involved  in  an 
operation  does  not  increase  the  risk;  (4) 
the  size  of  the  operation  affects  the 
liability  covered;  (5)  in  determining  the 
administrative  fees,  factors  should  be 
used  to  compensate  the  differences  in 
the  size  of  the  acreage,  not  the  number 
of  crops:  (6)  the  amount  of  coverage  or 
size  of  the  operation  should  be  a 
consideration  m  determining  the 
administrative  fee:  and  (7)  fees  should 
be  pro-rated  based  on  the  size  of  the 
operation,  a  given  amount  per  acre,  or 
something  fair  for  the  small  farmer  in 
respect  to  the  benefit  they  could  attain 
from  it. 

Response:  Section  508(b)(5)  of  the  Act 
mandates  the  amount  of  administrative 
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fee.  The  Act  expressly  states  that  the  fee 
will  be  paid  on  a  per  crop  and  per 
county  basis.  FCIC  does  not  have  the 
authority  to  change  this  requirement. 
Further,  this  fee  is  not  related  to  the 
amoimt  of  liability  or  the  risk  associated 
with  the  size  of  the  operation.  The  fee 
is  intended  to  defray  the  costs 
associated  with  calculating  the  actual 
production  history  and  processing 
applications,  acreage  reports,  etc., 
which  do  not  normally  vary  greatly 
between  small  and  large  fanning 
operations.  Producers  who  do  not  wish 
to  obtain  insurance  and  pay  the 
administrative  fee  for  any  or  all  of  their 
crops  may  execute  a  waiver  of  any 
eligibility  for  emergency  crop  loss 
assistance  for  the  crop.  Therefore,  no 
change  will  be  made. 

Comment:  Seven  comments  received 
from  producers  claimed  the 
administrative  fee  is  not  fair  because 
separate  fees  are  required  for  (1)  each 
crop;  (2)  each  county;  and  (3)  crops  in 
two  or  more  counties  when  farms  are 
consolidated  in  one  FSA  Farm  Serial 
Number  and  administered  in  one  FSA 
office. 

Response:  Section  508(b)(5)  of  the  Act 
mandates  that  the  fee  be  paid  on  a  per 
crop  and  per  county  basis.  FCIC  does 
not  have  the  authority  to  change  this 
requirement.  Producers  who  do  not 
wish  to  obtain  insurance  and  pay  the 
administrative  fee  for  any  or  all  of  their 
crops  may  execute  a  waiver  of  any 
eligibility  for  emergency  crop  loss 
assistance  for  the  crop.  Therefore,  no 
change  will  be  made. 

Comment:  One  comment  from  a 
producer  claimed  that  as  a  result  of  the 
narrow  definition  of  "limited  resource 
farmer"  and  "crop  of  economic 
significance,"  small  farmers  with 
several  crops  are  required  to  pay  $200 
plus  idle  acreage  to  be  eligible  for 
certain  other  USDA  program  benefits.  In 
return,  they  receive  little  more  in 
program  benefits  than  the 
administrative  fees  incurred.  The 
producer  stated  that  he  would  like  to 
pay  the  administrative  fee  for  each  farm 
rather  than  one  fee  per  crop  or  have  the 
fee  based  on  acreage  or  something  fair 
for  the  small  farmer. 

Response:  FCIC  is  statutorily 
mandated  to  charge  an  administrative 
fee  on  a  per  crop  basis.  However,  if  the 
amount  of  liability  under  the  policy  is 
equal  to  or  less  than  the  administrative 
fee,  the  crop  is  not  considered  a  "crop 
of  economic  significance"  and  the 
producer  is  not  required  to  obtain 
insurance  for  the  crop.  Further,  under 
the  1996  Act.  producers  of  program 
crops  are  no  longer  required  to  idle 
acres.  Producers  who  do  not  wish  to 
obtain  insurance  and  pay  the 


administrative  fee  for  any  or  all  of  their 
crops  may  execute  a  waiver  of  any 
eligibility  for  emergency  crop  loss 
assistance  in  connection  with  the  crop. 
Therefore,  no  change  will  be  made. 

Comment:  Seven  (7)  comments 
received  from  producers  stated  that  it  is 
unreasonable  for  each  person  sharing  in 
a  crop  to  pay  separate  administrative 
fees. 

Response:  (1)  Section  508(b)(7}  states 
that  each  "person"  must  obtain  crop 
insurance  on  any  crop  of  economic 
significance  in  which  the  person  has  an 
interest.  (2)  The  Act  further  states  that 
each  producer  must  pay  an 
administrative  fee.  However,  persons 
who  execute  a  waiver  of  their  eligibility 
for  emergency  crop  loss  assistance  are 
still  eligible  for  the  specified  USDA 
benefits.  FCIC  has  amended  section  7  to 
specify  that,  for  tobacco  producers,  only 
one  administrative  fee  will  be  charged 
when  one  pohcy  is  issued  for  multiple 
shareholders,  provided:  (1)  A  tobacco 
marketing  card  has  been  issued  by  FSA 
for  a  specific  producer  and  Farm  Serial 
Number;  (2)  all  of  the  shareholders  agree 
in  writing;  (3)  this  producer  and  other 
persons  have  a  share  in  the  crop;  and  (4) 
neither  this  producer  nor  the  other 
persons  hold  any  interest  in  another 
tobacco  crop  for  which  they  are  required 
to  obtain  at  least  CAT  coverage.  Linkage 
requirements  vdll  be  satisfied  for  each 
shareholder  of  the  crop.  Section  7  has 
also  been  amended  to  allow  a 
landowTier  to  obtain  catastrophic  risk 
protection  and  establish  linkage  for  all 
other  landowners  who  hold  an 
undivided  interest  in  the  insurable 
acreage  provided:  (1)  The  landowners 
do  not  have  multiple  farming  interests; 
(2)  all  the  landowners  agree  in  writing 
to  such  arrangement  and  have  their 
social  security  number  or  employer 
identification  niunber  listed  on  the 
application  without  regard  to  the  actual 
amount  of  their  interest  in  the  insured 
acreage;  (3)  the  total  liability  for  all 
landowners  is  $2,500  or  less;  and  (4)  the 
landowner  insuring  the  crop  vnll  make 
application  for  insurance,  provide  name 
and  identification  number  for  each 
person,  pay  the  one  administrative  fee 
for  all  the  producers  within  the  county, 
fulfill  all  agreements  under  the  contract, 
and  receive  and  distribute  the 
indemnity  payments.  This  is  a  new 
provision  that  will  alleviate  each 
producer  in  an  undivided  interest  fit)m 
being  required  to  pay  a  separate 
administrative  fee  when  all  of  the 
producers  share  in  the  crop  and  have  no 
other  insurable  interest  in  that  crop  and 
the  total  liability  is  $2,500  or  less. 

Comment:  The  crop  insurance 
industry  suggested  that  the 
administrative  fees  for  CAT  coverage 


should  be  addressed  separately  from 
those  for  limited  coverage  (see  section 
6). 

Response:  The  provisions  of  the  Act 
mandate  aggregation  of  the  fees  for  CAT 
and  limited  coverage  in  order  to  ensure 
that  the  producer  does  not  pay  any 
administrative  fee  in  excess  of  the 
amount  required  on  a  per  county  per 
producer  basis.  Further,  the  use  of  the 
administrative  fee  to  offset  the  costs  of 
delivery  of  the  program  is  the  same  for 
both  CAT  and  limited  coverage.  This 
aggregation  of  fees  is  more  clearly 
communicated  by  the  proposed 
language  than  it  would  be  if  the 
provisions  were  separated  therefore,  no 
revisions  will  be  made. 

Comment:  The  crop  insiu^nce 
industry  suggested  clarifying  the 
language  in  section  5  (now  6)  which 
explains  that  an  insured  may  not  receive 
a  refund  of  an  administrative  fee  if  the 
producer  has  insured  enough  crops  to 
generate  fees  in  excess  of  the  caps 
included  in  the  regulations. 

Response:  This  provision  has  been 
clarified.  Administrative  fees  will  not  be 
refunded  if,  after  the  purchase  of  the 
additional  coverage,  the  producer  still 
has  4  or  more  crops  insured  in  the 
coimty,  or  4  or  more  crops  insured  in 
each  of  three  or  more  counties,  at  the 
CAT  or  limited  coverage  level. 

Comment:  The  crop  insurance 
industry  stated  that  the  endorsement 
fails  to  include  provisions  requiring  an 
insured  to  refund  any  benefits  received 
prior  to  the  poUcy  being  terminated  for 
nonpayment  of  fees. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  section  6(f) 
of  the  endorsement  accordingly. 

Comments  Regarding  Insureds"  Duties 
and  Rights 

Comment:  A  producer  group 
suggested  that  there  is  insufficient 
guidance  as  to  appeal  rights  or  the 
procediu«  that  will  be  followed  in  the 
event  of  a  loss. 

Response:  Each  crop  policy  contains 
provisions  for  procedure  to  be  followed 
in  the  event  of  a  crop  loss.  These 
policies  are  published  in  chapter  FV  of 
Title  7  of  the  CFR.  The  applicable 
appeal  procedures  are  published  at  7 
CFR  parts  11  and  780.  In  addition,  each 
reinsured  company  has  estabhshed 
mediation,  arbitration,  or  similar 
procedures  to  address  insureds 
concerns.  Therefore,  no  change  will  be 
made. 

Claim  for  Indemnity 

■Comment:  The  crop  insurance 
industry  recommended  that  the  CAT 
endorsement  contain  a  provision 
indicating  that  when  the  insured  with 
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CAT  coverage  files  a  claim  for 
indemnity  under  the  policy,  that  filing 
indicates  the  insured  has  made  the 
election  to  receive  a  CAT  indemnity 
rather  than  a  benefit  under  any  other 
USD  A  program  that  compensates  for  the 
same  crop  loss.  It  stated  that  the 
regulations  need  to  specify  how  the 
producer  is  to  make  this  election,  when 
he  or  she  must  make  it,  and  who  is 
responsible  for  enforcing  it. 

Hesponse:  (1)  The  Act  expressly 
provides  the  producer  with  the  choice 
of  which  program  under  which  to 
receive  benefits.  (2)  Since  information 
about  other  program  benefits  may  not  be 
available  until  long  after  the  crop  loss 
has  occurred,  producers  cannot  be 
presumed  to  have  made  a  choice 
because  they  have  not  delayed  receipt  of 
benefits  to  which  they  are  entitled.  (3) 
Producers  cannot  make  informed 
choices  with  respect  to  which  program 
benefits  to  choose  until  they  know  what 
benefits  will  be  available.  Therefore, 
section  9fb)  of  the  endorsement  has 
been  amended  to  permit  producers  to 
receive  a  CAT  indemnity  and,  if  other 
program  benefits  are  late."-  made 
available,  to  reimburse  the  entire 
amount  of  the  CAT  indemnity  to  be 
eligible  for  a  benefit  under  the  other 
program.  USDA  will  be  responsible  for 
determining  if  a  crop  insurance 
payment  has  been  made  prior  to  making 
payment  under  any  other  applicable 
USDA  program. 

Comment:  Another  comment  from 
FSA  stated  that  previous  legislation 
required  emergency  loan  applicants  to 
have  obtained  crop  insurance  the 
previous  year.  The  reform  legislation 
forbids  the  applicant  from  collecting  the 
CAT  indemnity,  or  noninsured  crop 
dhsaster  assistance  program  (NAP) 
payment  for  the  same  loss  that  qualifies 
for  the  emergency  loan.  This  requires 
the  producers  to  pay  for  coverage  on 
which  they  are  never  allowed  to  collect 
because  if  they  collect  the  CAT  or  NAP 
payment,  they  will  immediately  become 
ineligible  for  an  emergency  loan.  The 
commentor  suggested  a  more  reasonable 
approach  would  be  to  limit  the  total 
benefits  from  all  sources  for  a  loss  to  the 
total  amount  of  loss,  rather  than  limiting 
the  benefit  to  a  single  source.  Otherwise 
the  producer  vdll  often  collect  the 
payment  and  then  apply  for  a  regular 
farm  operating  or  farm  ownership  loan. 
rather  than  an  emergency  loan.  Denying 
the  producer  the  opportunity  to  collect 
the  CM  or  NAP  payment  will  put  a 
further  strain  on  the  Farm  Credit 
Programs  already  limited  loan  funds. 

Response:  The  provision  in  previous 
legislation  that  required  emergency  loan 
appUcants  to  have  obtained  crop 
insurance  the  previous  year  was 


removed  in  the  Reform  Act.  The  statute 
is  clear  that,  for  CAT  coverage  policies, 
if  another  program  provides 
compensation  for  the  same  crop  loss, 
the  producer  must  elect  only  one 
program  under  which  to  receive 
benefits.  Therefore,  the  producer  cannot 
receive  benefits  from  all  sources  up  to 
the  total  amoimt  of  the  loss.  Further, 
since  the  Act  expressly  provides  the 
producer  with  the  choice  of  which 
program  to  receive  benefits.  FCIC  cannot 
administratively  abrogate  that  right. 
However,  any  producer  who  receives  a 
CAT  indemnity  payment  is  not 
automatically  prohibited  from  receiving 
assistance  for  the  same  loss  under  other 
USDA  programs.  Such  producers  will  be 
given  the  opportunity  to  reimburse  the 
entire  amoimt  of  the  indemnity  and 
receive  assistance  under  the  other 
USDA  program.  No  change  will  be 
made. 

Comments  Regarding  Eligibility 

Comment:  One  comment  was  received 
firom  within  FQC  recommending  that 
language  be  included  that  would  deny 
benefits  from  other  USDA  programs  if 
the  producer  fails  to  carry  out  the 
producer's  responsibilities  in 
accordance  with  policy  provisions.  It 
was  suggested  that  language  be  added  to 
indicate  that  such  failure  would  be 
considered  a  scheme  or  d«n/ice  to 
circumvent  the  insurance  requirement. 
The  comment  indicates  that  some 
people  are  interpreting  current 
provisions  to  mean  that  once  a  producer 
applies  for  crop  insurance  on  a  crop  of 
economic  significance,  by  signing  an 
application  for  insurance,  that  he  or  she 
has  met  the  requirement  for  eligibility 
for  certain  other  USDA  program 
benefits,  even  though  he  or  she  has  not 
met  the  requirements  for  crop  insurance 
coverage  to  be  in  effect. 

Response:  FQC  agrees  that  failure  to 
comply  with  all  policy  provisions  may 
result  in  ineligibility  for  certain  other 
program  benefits  specified  in  section 
12(e).  A  new  section  12(0  has  been 
added  that  states  this  requirement. 

Comment:  A  producer  group  stated 
that  section  9(b),  which  provides  that  a 
person  can  receive  either  CAT  benefits 
or  other  USDA  benefits  for  the  same 
loss,  but  not  both,  should  be  clarified  to 
state  that  a  producer  will  not  have  to 
forego  other  USDA  payments  that  are 
not  specifically  related  to  the  crop  loss, 
e.g.,  regular  deficiency  payments. 

Response:  Deficiency  payments  do 
not  compensate  a  producer  for  a  crop 
loss,  they  provided  compensation  for 
changes  in  the  market  price.  Therefore, 
deficiency  payments  could  be  made 
regardless  of  whether  or  not  the 
producer  collected  an  indemnity.  No 


changes  have  been  made  in  the 
provisions  in  response  to  this  comment 

Comment:  FSA  suggested  that  the 
requirement  for  a  producer  to  have  at 
least  CAT  coverage  only  applies  to 
"new"  Farm  Credit  loans  not  "new  and 
amended"  loans.  The  Act  specifically 
listed  the  applicable  benefits  in  three 
loan-making  authorities  and  the 
authority  to  service  (reschedule, 
reamortize,  subordinate,  write-down  or 
otherwise  amend)  loans  is  given  in  other 
sections  of  the  Consolidated  Farm  and 
Rural  Development  Act.  There  is  a 
discrepancy  over  the  effective  date  of 
the  CAT  requirement.  The  requirement 
was  effective  upon  enactment,  however, 
applicants  could  not  be  required  to 
purchase  CAT  coverage  before  it  was 
available.  The  commentor  continued  to 
say  that  the  effective  implementation 
date  for  their  loan  programs  is  January 
23,  1995. 

Response:  Section  508fb)(7)(A)  of  the 
Act  was  effective  on  October  13.  1994. 
and  mandated  that  the  producer  obtain 
at  least  CAT  coverage  on  crops  of 
economic  significance  to  be  eligible  for 
certain  farm  credit  benefits.  Therefore, 
producers  who  obtained  farm  credit 
programs,  loans,  or  amended  existing 
loans  after  October  13,  1994,  are 
statutorily  required  to  comply  with  this 
provision.  Amendments  to  existing 
loans  were  included  because  such 
amendments  can  have  a  significant 
effect  on  the  terms  and  duration  of  such 
loans.  Further.  Congress  realized  that 
some  producers  obtained  loans  in  1995. 
prior  to  enactment  of  the  Act.  To  permit 
producers  to  comply  with  the 
requirements  of  section  508(b)(7)(A), 
sales  closing  dates  for  CAT  coverage 
were  extended  to  April  13.  1995. 

Comment:  One  comment  received 
from  FSA  disagreed  with  provisions  that 
require  the  producer  to  obtain  CAT 
coverage  for  the  crop  year  in  which  a 
farm  credit  loan  is  sought.  The  producer 
is  not  always  able  to  anticipate  credit 
needs  by  the  CAT  sales  closing  date  so 
it  would  be  more  workable  to  allow  the 
producer  to  obtain  coverage  for  the 
following  year  if  the  sales  closing  date 
had  passed  and  it  was  not  possible  to 
obtain  coverage  for  the  current  year. 

Response:  The  requirement  for  CAT 
coverage  in  the  crop  year  for  which  a 
benefit  is  sought  is  a  statutory 
requirement,  although  now  producers 
may  execute  a  waiver  of  any  ehgibility 
for  emergency  crop  loss  assistance  in 
connection  with  the  crop  and  remain 
eligible  for  certain  USDA  program 
benefits.  Therefore,  no  changes  have 
been  made.  It  is  the  responsibility  of  the 
producer  and  the  lender  to  anticipate 
credit  needs  in  the  worst  case  scenario 
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so  crop  insurance  can  be  obtained  prior 
to  the  applicable  sales  closing  dates. 

In  addition  to  the  changes  described 
above.  FCIC  has  made  the  following 
changes  to  the  CAT  endorsement: 

1.  §  402.1 — Amend  this  section  by 
adding,  "if  provided  by  the 
Corporation,"  after  "The  Federal  Crop 
Insurance  Act,  as  amended  by  the 
Federal  Crop  Insurance  Reform  Act  of 
1994,  requires  the  Federal  Crop 
Insurance  Corporation  to  implement  a 
catastrophic  risk  protection  plan  of 
insurance  that  provides  a  basic  level  of 
insurance  coverage  to  protect  producers 
in  the  event  of  a  catastrophic  crop  loss 
due  to  loss  of  yield,  or  prevented 
planting"  to  clarify  that  not  all  policies 
offer  prevented  planting  coverage. 

2.  Section  1— Clarify  the  definition  of 
"approved  yield"  to  cover  crops  not 
included  imder  7  CFR  part  400,  sub- 
part G. 

3.  Section  1 — Delete  the  phrase  "in 
which  you  have  an  insurable  share" 
from  the  definition  of  "crop  of  economic 
significance".  The  Act  states  that  a 
determination  of  a  "crop  of  economic 
significance"  be  based  on  the  producer's 
share  of  all  crops  grown  in  the  county, 
not  just  the  insurable  crops. 

4.  Section  1 — Add  a  definition  for 
"expected  market  price,"  "linkage 
requirement,"  and  "zero  acreage  report" 
for  clarification  purposes. 

5.  Section  1 — Delete  the  definition  of 
"price  election"  because  the  definition 
of  "expected  market  price"  replaced  it. 

6.  Section  1 — ^Delete  the  definition  of 
"CFSA"  and  add  the  definition  of 
"FSA"  to  reflect  the  change  in  the 
agency's  name. 

7.  Section  4 — Add  a  new  section  4(e) 
to  clarify  that  a  producer  must  have 
suffered  at  least  a  50  percent  loss  in 
yield  to  be  eligible  for  an  indemnity 
imder  this  endorsement. 

8.  A  new  section  5(a)  has  been  added 
specifying  that  acreage  reports  be  signed 
and  filed  before  the  acreage  reporting 
date.  To  minimize  the  burden  imposed 
by  the  requirement,  this  provision  also 
allows  that  an  operator  may  sign  the 
acreage  report  for  all  other  persons  with 
an  insurable  interest  in  the  policy.  All 
producers  are  bound  by  all  statements 
on  the  signed  acreage  report.  Since  the 
acreage  report  is  an  integral  part  of  the 
insurance  contract  and  die  document 
upon  which  the  premium  is  based  it 
must  be  properly  executed. 

9.  A  new  section  5(b)  has  been  added 
to  consolidate  and  clarify  information 
on  share,  share  leases,  cash  leases,  and 
insurance  coverage  in  multiple  oy^mer 
situations.  Consequently,  the  definition 
of  share  and  section  3(c)  of  the  interim 
rule  has  been  deleted. 


10.  Section  6(c)  (now  7(a))  has  been 
amended  to  allow  a  producer  to  obtain 
catastrophic  risk  protection  coverage  on 
high  risk  land  firom  an  insurance 
provider  other  than  the  insurance 
provider  where  the  limited  or  additional 
coverage  was  obtained,  if  the  provider  of 
the  limited  or  additional  coverage  does 
not  sell  or  service  CAT  poUcies.  This 
change  was  necessary  because  some 
companies  who  provide  limited  and 
additional  coverage  do  not  provide  CAT 
coverage. 

11.  Section  11(a)  (now  12(e))  has  been 
amended  by  replacing  the  specifically 
named  price  support  and  production 
adjustment  programs  under  which 
producers  receive  benefits  to  benefits 
under  the  Agricultural  Market 
Transition  Act. 

List  of  Subjects  in  7  CFR  Part  402 

Claims,  Crop  insurance,  Reporting 
and  recordkeeping  requirements. 

Final  Rule 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  interim  rule, 
"Catastrophic  Risk  Protection 
Endorsement,"  published  at  60  FR 
2000-2005,  is  adopted  as  a  final  rule, 
effective  for  the  1997  and  succeeding 
crop  year  for  all  crops  with  a  1997  crop 
year  contract  change  date  following  the 
effective  date  of  this  rule  and  for  the 
1998  and  succeeding  crop  years  for  all 
crops  with  a  1997  crop  year  contract 
change  date  prior  to  the  effective  date  of 
this  rule,  with  changes  as  follows: 

7  CFR  Part  402  is  revised  to  read  as 
follows: 

PART  402— CATASTROPHIC  RISK 
PROTECTION  ENDORSEMENT; 
REGULATIONS  FOR  THE  1997  AND 
SUBSEQUENT  CROP  YEARS 


Sec. 

402.1 

402.2 

402.3 

402.4 


General  statement. 
Applicability. 
0MB  control  numbers. 
Catastrophic  risk  protection 
endorsement. 
Authority:  7  U.S.C.  1506(1)  and  1506(p). 


§402.1    General  Statement 

The  Federal  Crop  Insurance  Act,  as 
amended  by  the  Federal  Crop  Insurance 
Reform  Act  of  1994,  requires  the  Federal 
Crop  Insurance  Corporation  to 
implement  a  catastrophic  risk  protection 
plan  of  insurance  that  provides  a  basic 
level  of  insurance  coverage  to  protect 
producers  in  the  event  of  a  catastrophic 
crop  loss  due  to  loss  of  yield  or 
prevented  planting,  if  provided  by  the 
Corporation,  provided  the  crop  loss  or 
prevented  planting  is  due  to  an  insured 
cause  of  loss  specified  in  the  crop 
insurance  policy.  This  Catastrophic  Risk 


Protection  Endorsement  is  &  continuous 
endorsement  that  is  effective  in 
conjimction  with  a  crop  insurance 
poUcy  for  the  insured  crop.  Catastrophic 
risk  protection  coverage  will  be  offered 
through  approved  insurance  providers  if 
there  are  a  sufficient  number  available 
to  service  the  area.  If  there  are  an 
insufficient  number  available,  as 
determined  by  the  Secretary,  local 
offices  of  the  Farm  Service  Agency  will 
provide  catastrophic  risk  protection 
coverage. 

4  402..^;    Applicability 

This  Catastrophic  Risk  Protection 
Elndorsement  is  applicable  to  each  crop 
for  which  catastrophic  risk  protection 
coverage  is  available  and  for  which  the 
producer  elects  such  coverage. 

§  402.3    OMB  control  numtMrs. 

The  information  collection  activity 
associated  with  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  pursuantio  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35)  under  OMB  control 
number  0563-0003. 

§40i  i     Catastrophic  Risk  Protectton 
Endorsement  Provisions. 

The  Catastrophic  Risk  Protection 
Endorsement  ftxjvisions  for  the  1997 
and  succeeding  crop  years  are  as 
follows: 

Department  of  Agriculture 

Federal  Crop  Insurance  Corpwration 
Catastrophic  Risk  Protection  Endorsement 
(This  is  a  continuous  endorsement) 

If  a  conflict  exists  between  this 
Endorsement  and  any  of  the  policies 
sp>ecified  in  section  2  or  the  Special 
Provisions  for  the  insured  crop,  this 
endorsement  will  control. 

Terms  and  Conditions 
1.  Definitions 

Additional  coverage — Plans  of  crop 
insurance  providing  a  level  of  coverage  equal 
to  or  greater  than  sixty-five  percent  (65%)  of 
your  approved  yield  indemnified  at  one 
hundred  percent  (100%)  of  the  expected 
market  price,  or  comparable  coverage  as 
established  by  FCIC. 

Administrative  fee — The  $50  fee  the 
producer  must  pay  on  a  per  crop  and  county 
basis  with  a  maximum  of  S200  per  producer 
per  county  and  $600  per  producer  for 
catastrophic  and  limited  coverage  on  an 
annual  basis. 

Approved  insurance  provider — A  private 
insurance  company,  including  its  agents,  that 
has  been  approved  and  reinsured  by  FCIC  to 
provide  insurance  coverage  to  producers 
participating  in  the  Federal  Crop  Insurance 
program. 

Approved  yield — ^The  amount  of 
production  p>er  acre  computed  in  accordance 
with  FQC's  Actual  Production  History 
Program  (7  CFR  part  400,  subpart  G)  or  for 
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crops  not  included  under  7  CFTi  part  400, 
subpart  G,  the  yield  used  to  determine  the 
guarantee  irs  accordance  with  the  crop 
provisions  or  the  Special  Provisions. 
Catastrophic  risk  protection — The 
minimum  level  of  coverage  offered  by  FQC 
which  meets  the  requirements  for  a  person  to 
qualify  for  certain  other  USDA  program 
benefits  (see  sections  4  and  12). 

County — The  political  subdivision  of  a 
stale  listed  in  the  actuarial  table  and 
designated  on  your  accepted  application, 
including  land  in  an  adjoining  county, 
provided  such  land  is  part  of  a  field  that 
extends  into  the  adjoining  county  and  the 
county  boundary  is  not  readily  discemable. 
For  peanuts  and  tobacco,  the  county  will  also 
include  any  land  identified  by  a  FSA  farm 
serial  number  for  the  county  but  physically 
located  in  another  county. 

Crop  of  economic  significance — A  crop 
that  has  either  contributed  in  the  previous 
crop  year,  or  is  expected  to  contribute  in  the 
current  crop  year,  ten  percent  (10%)  or  more 
of  the  total  expected  value  of  your  share  of 
all  crops  grown  in  the  county.  However,  a 
crop  will  not  be  considered  a  crop  of 
economic  significance  if  the  expected 
liability  under  the  Catastrophic  Risk 
F*rotection  Endorsement  is  equal  to  or  less 
than  the  administrative  fee  required  for  the 
crop. 

Expected  market  price — (price  election) 
The  price  per  unit  of  production  (or  other 
basis  as  determined  by  FOC)  anticipated 
during  the  penod  the  insured  crop  normally 
is  marketed  by  producers.  This  price  will  be 
set  by  FQC  before  the  sales  closing  date  for 
the  crop.  The  expected  market  price  may  be 
less  than  the  actual  price  paid  by  buyers  if 
such  price  typically  includes  remuneration 
for  significant  amounts  of  jx)st-production 
expenses  such  as  conditioning,  culling, 
sorting,  packing,  etc. 

FQC— The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned  Government 
Corporation  within  USDA. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  any  successor  agency. 

Insurance  is  available — When  crop 
information  is  contained  in  the  county 
actuarial  documents  for  a  particular  crop. 

Limited  coverage — Plans  of  insurance 
offering  coverage  that  is  equal  to  or  greater 
than  fifty  percent  (50%)  of  your  approved 
yield  indemnified  at  one  hundred  percent 
(100%)  of  the  expected  market  price,  or  a 
comparable  coverage,  but  less  than  sixty-five 
percent  (65%)  of  your  approved  yield 
indemnified  at  one  hundred  percent  (100%) 
of  the  expected  market  price,  or  a  comparable 
coverage. 

Limited  resource  farmer — A  producer  or 
operator  of  a  farm,  with  an  annual  gross 
income  of  520,000  or  less  derived  from  all 
sources  of  revenue,  including  income  from 
spouse's  or  other  members  of  the  household, 
for  each  of  the  prior  two  years. 
Notwithstanding  the  previous  sentence,  a 
producer  on  a  farm  or  farms  of  less  than  25 
acres  aggregated  for  all  crops,  where  a 
majority  of  the  producer's  gross  income  is 
derived  from  such  farm  or  farms,  but  the 
producer's  gross  income  from  farming 
operations  does  not  exceed  $20,000,  will  be 
considered  a  limited  resource  farmer. 


Linkage  requirement — ^The  legal 
requirement  that  a  producer  must  obtain  at 
least  catastrophic  risk  protection  coverage  for 
any  crop  of  economic  significance  as  a 
condition  of  receiving  benefits  for  such  crop 
from  certain  other  USDA  programs  in 
accordance  with  section  12(e).  unless  the 
producer  executes  a  waiver  of  any  eligibility 
for  emergency  crop  loss  assistance  in 
connection  with  the  crop. 

Secrstoiy— The  Secretary  of  the  United 
States  Department  of  Agriculture. 

USDA— The  United  States  Department  of 
Agriculture. 

Zero  acreage  report — An  acreage  report 
filed  by  you  that  certifies  you  do  not  have  a 
share  in  the  crop  for  that  crop  year. 

2.  Eligibility,  Life  of  Policy,  Cancellation,  and 
Termination 

(a)  You  must  have  one  of  the  following 
policies  in  force  to  elect  this  Endorsement: 

(1)  The  General  Crop  Insurance  Policy  (7 
CFR  401.8)  and  crop  endorsement; 

(2)  The  Conunon  Crop  Insurance  Policy  (7 
CFR  457.8)  and  crop  provisions; 

(3)  The  Group  Risk  Plan  Policy,  if  available 
for  catastrophic  risk  protection;  or 

(4)  A  specific  named  crop  insurance 
policy. 

(b)  You  must  have  made  application  for     "? 
catastrophic  risk  protection  on  or  before  the 
sales  closing  date  for  the  crop  in  the  county. 

(c)  You  must  be  a  "person"  as  defined  in 
the  crop  policy  to  be  eligible  for  catastrophic 
risk  protection  coverage. 

(d)  In  addition  to  the  provisions  specified 
in  the  applicable  crop  policy,  this 
Endorsement  will  terminate  for  the  crop  year 
for  which: 

(1)  You  fail  to  pay  tlie  applicable 
administrative  fee,  as  specified  in  section  6; 

(2)  You  elect  to  purchase  limited  or 
additional  coverage  for  the  insured  crop;  or 

(3)  The  applicable  crop  policy,  to  which 
this  endorsement  attaches,  automatically 
terminates  (La.,  the  policy  must  be  renewed 
each  year).  "  i 

3.  Unit  Division 

(a)  This  section  is  in  lieu  of  the  unit 
provisions  specified  in  the  applicable  crop 
policy. 

(b)  For  catastrophic  risk  protection 
coverage,  a  unit  will  be  all  insurable  acreage 
of  the  insured  crop  in  the  county  on  the  date 
coverage  begins  for  ths  crop  yean 

(1)  In  which  you  have  one  hundred  percent 
(100%)  crop  share:  or 

(2)  Which  is  owned  by  one  person  and 
operated  by  another  f>erson  on  a  share  basis. 
(Example:  If,  in  addition  to  the  land  you  own, 
you  rent  land  from  five  landlords,  three  on 

a  crop  share  basis  and  two  on  a  cash  basis, 
you  would  be  entitled  to  four  units;  one  for 
each  crop  share  lease  and  one  that  combines 
the  two  cash  leases  and  the  land  you  own.) 

(c)  Further  division  of  the  units  described 
in  paragraph  (b)  above  is  not  allowed  under 
this  Endorsement. 

4.  Insiirance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  Notwithstanding  any  provision 
contained  in  any  other  policy  document,  for 
the  1995  through  1998  crop  years, 
catastrophic  coverage  will  offer  protection 


equal  to  &h\-  percent  (50%)  of  your  approved 
yield  indemnified  at  sixty  percent  (60%)  of 
the  expected  market  price,  or  a  comparable 
coverage  as  established  by  FCIC. 

lb)  Notwithstanding  any  provision 
contained  in  any  other  policy  document,  for 
the  1999  and  subsequent  crop  years, 
catastrophic  coverage  will  offer  protection 
equal  to  fifty  percent  (50%)  of  your  approved 
yield  indemnified  at  fifty-five  percent  (55%) 
of  the  expected  market  price,  or  a  comparable 
coverage  as  established  by  FCIC. 

(c)  If  the  crop  policy  denominates  coverage 
in  dollars  per  acre  or  other  measure,  or  any 
other  alternative  method  of  coverage,  such 
coverage  will  be  converted  to  the  amount  of 
coverage  that  would  be  payable  at  fifty 
percent  (50%)  of  your  approved  yield 
indemnified  at  sixty  percent  (60%)  of  the 
expected  market  price  for  the  1&95  through 
1998  crop  years  and  fifty  percent  (50%)  of 
your  approved  yield  indemnified  at  fifty-five 
percent  (55%)  of  the  expected  market  price 
for  the  1999  and  subsequent  crop  years. 

(d)  You  may  elect  catastrophic  coverage  for 
any  crop  insured  or  reinsured  by  FQC  on 
either  an  individual  yield  and  loss  basis  or 
an  area  yield  and  loss  basis,  if  both  options 
are  offered  as  set  out  m  the  Actuarial  Table 
or  the  Special  Provisions. 

(e)  To  be  eligible  for  an  indemnity  under 
this  endorsement  you  must  have  suffered  at 
least  a  50  percent  loss  in  yield. 

5,  Rejxirt  of  Acreage 

(a)  The  report  of  crop  acreage  that  you  file 
in  accordance  with  the  crop  policy  must  be 
signed  on  or  before  vbe  acreage  reporting 
date.  For  catastrophic  risk  protection,  imless 
the  other  person  with  an  insurable  interest  in 
the  crop  objects  in  writing  prior  to  the 
acreage  reporting  date  and  orovides  a  signed 
acreage  report  on  their  own  behalf,  the 
operator  may  sign  the  acrpage  report  for  all 
other  p>ersons  with  an  insurable  interest  in 
the  crop  without  a  power  of  attorney.  All 
persons  with  an  insurable  interest  in  the 
crop,  and  for  whom  the  operator  purports  to 
sign  and  represent,  are  bound  by  the 
information  contained  in  that  acrer.ge  report. 

(b)  For  the  purpose  of  determining  the 
amount  of  indemnity  only,  your  sh£j«  will 
not  exceed  your  insurable  interest  at  the 
earlier  of  the  time  of  loss  or  the  beginning  of 
harvest.  Unless  the  accepted  application 
clearly  indicates  that  insurance  is  requested 
for  a  partnership  or  joint  venture,  insurance 
will  only  cover  the  crop  share  of  the  person 
completing  the  application.  The  share  will 
not  extend  to  any  other  person  havmg  an 
interest  in  the  crop  except  as  may  otherwise 
be  specifically  allowed  in  this  endorsement. 
Any  acreage  or  interest  reported  by  or  for 
your  spouse,  child  or  any  mem.ber  of  your 
household  may  be  considered  your  share.  A 
lease  containing  provisions  for  both  a 
minimum  payment  (such  as  a  specified 
amount  of  cash,  bushels,  pounds,  etc.)  and  a 
crop  share  will  be  considered  a  crop  share 
lease.  A  lease  containing  provisions  for  either 
a  minimum  payTnent  (such  as  a  specified 
amount  of  cash,  bushels,  pounds,  etc.,)  or  a 
crop  share  will  be  considered  a  cash  lease. 
Land  rented  for  cash,  a  fixed  commodity 
payinent.  or  any  consideration  other  than  a 
share  in  the  insured  crop  on  such  land  will 
be  considered  as  owned  by  the  lessee. 
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6.  Annual  Premium  and  Administrative  Fees      7.  Insured  Crop 


(a)  Notwithstanding  any  provision 
contained  in  any  other  policy  document,  you 
will  not  be  responsible  to  pay  a  premium,  nor 
will  the  policy  be  terminated  because  the 
premium  has  not  been  paid.  FQC  will  pay 

a  premium  subsidy  equal  to  the  premium 
established  for  the  coverage  provided  under 
this  endorsement. 

(b)  In  retiuTi  for  catastrophic  risk 
protection,  you  must  pay  an  administrative 
fee  as  follows: 

(1)  To  the  insurance  provider  at  the  time 
of  application  (the  fee  will  not  be  refunded 
if  you  file  a  zero  acreage  report  the  initial 
crop  year  for  which  the  application  is 
accepted); 

(2)  Annually,  on  or  before  the  acreage 
reporting  date  for  the  applicable  crop  for  any 
subsequent  crop  years  that  catastrophic  risk 
protection  is  in  effect  (The  fee  will  not  be 
required  if  you  file  a  bonafide  zero  acreage 
report  on  or  before  the  acreage  reporting  date, 
however,  filing  a  false  zero  acreage  report 
could  subject  you  to  criminal  and 
administrative  sanction):  and 

(3)  Equal  to  S50  per  crop  per  county, 
subject  to  a  maximum  of  two  hundred  dollars 
(S200)  per  county  and  six  hundred  dollars 
($600)  for  all  counties  in  which  you  insure 
crops.  In  calculating  the  maximum  amount  of 
administrative  fees,  the  fees  paid  for  both 
catastrophic  risk  protection  and  limited 
coverage  will  be  combined. 

(cl  The  administrative  fee  provisions  of 
paragraph  [b)  of  this  section  do  not  apply  if 
you  meet  the  defmition  of  a  limited  resource 
farmer  (see  section  1).  If  you  qualify  as  a 
limited  resource  farmer  and  desire  to  be 
exempted  from  paying  the  administrative  fee 
you  must  sign  the  waiver  at  the  time  of 
application  (on  or  before  the  sales  closing 
date.) 

(d)  When  a  crop  policy  has  provisions  to 
allow  you  the  option  to  separately  insure 
individual  crop  types  or  varieties,  you  must 
piay  a  separate  administrative  fee  in 
accordance  with  paragraph  (b)  of  this  section 
for  each  type  or  variety  you  elect  to 
separately  insure. 

(e)  The  administrative  fee  will  be  refunded 
if,  after  applying  for  catastrophic  risk 
protection  and  paying  the  administrative  fee, 
you  elect  to  purchase  additional  coverage  for 
such  crop  in  the  same  county  on  or  before 
the  sales  closing  date.  Administrative  fees 
will  not  be  refunded,  however  if,  after  the 
purchase  of  the  additional  coverage,  you  still 
have  4  or  more  crops  insured  in  the  county, 
or  4  or  more  crops  insured  in  each  of  three 
or  more  coimties,  at  the  CAT  or  limited 
coverage  level. 

(f)  If  the  administrative  fee  is  not  paid 
when  due,  the  crop  insurance  contract  will 
terminate  effective  at  the  beginning  of  the 
crop  year  for  which  the  administrative  fee 
was  not  paid.  You  may  be  ineligible  for 
certain  other  USDA  program  benefits  as  set 
out  in  section  12,  and  all  such  benefits 
already  received  for  the  crop  year  must  be 
refunded.  If  you  fail  to  pay  the  administrative 
fee  when  due.  the  execution  of  a  waiver  of 
any  eligibility  for  emergency  crop  loss 
assistance  in  connection  with  the  crop  will 
not  be  effective  for  any  crop  year  in  which 
payment  was  not  made. 


The  crop  insured  is  specified  in  the 
applicable  crop  policy,  however. 

(a)  Notwithstanding  any  other  policy 
provision  requiring  the  same  insurance 
coverage  on  all  insurable  acreage  of  the  crop 
in  the  county,  if  you  purchase  limited  or 
additional  coverage  for  a  crop,  you  may 
separately  insure  acreage  under  catastrophic 
coverage  that  has  been  designated  as  "high 
risk"  land  by  FQC,  provided  that  you 
execute  a  High  Risk  Land  Exclusion  Option 
and  obtain  a  catastrophic  risk  protection 
policy  with  the  same  approved  insurance 
provider,  if  available,  on  or  before  the 
applicable  sales  closing  date.  If  catastrophic 
coverage  is  not  available  from  the  same 
insurance  provider,  you  may  obtain  the 
catastrophic  risk  protection  policy  for  the 
high  risk  land  from  another  approved 
insurance  provider  or  FSA,  if  available.  You 
will  be  required  to  pay  a  separate 
administrative  fee  for  both  the  limited  or 
additional  coverage  policy  and  the 
catastrophic  coverage  policy  unless  the 
maximum  administrative  fee  would  be 
exceeded. 

(b)  A  tobacco  producer  may  insure  one 
hundred  percent  (100%)  of  the  tobacco  crop 
that  is  identified  by  a  tobacco  marketing  card 
issued  by  FSA  for  a  specific  producer  and 
Farm  Serial  Number  under  one  CAT  policy, 
provided  the  producer  and  other  persons 
each  have  a  share  in  the  crop,  all  the 
shareholders  agree  in  writing  to  such 
arrangement,  and  none  of  the  persons  hold 
any  other  interest  in  another  tobacco  crop  for 
which  they  are  required  to  obtain  at  least 
catastrophic  coverage.  If  the  tobacco  crop  is 
insured  under  one  policy: 

(1)  The  linkage  requirements  will  be 
satisfied  for  each  shareholder  of  the  crop;  and 

(2)  The  producer  insuring  the  crop  will: 
(i)  Make  application  for  insurance  and 

provide  the  name  and  social  security 
number,  or  employer  identification  number, 
of  each  p>erson  with  a  share  in  the  tobacco 
crop; 

(ii)  File  the  acreage  report  showing  a  one- 
hundred  percent  (100%)  share  in  the  crop 
(all  insurable  acreage  covered  by  such 
marketing  card  will  be  considered  as  one 
unit); 

(iii)  Be  responsible  to  pay  the  one 
administrative  fee  for  all  the  producers 
within  the  county; 

(iv)  Fulfill  all  requirements  under  the  crop 
insurance  contract;  and 

(v)  Receive  any  indemnity  payment  under 
his  or  her  social  security  number  or  employer 
identification  number  and  distribute  the 
indemnity  payments  to  the  other  persons 
sharing  in  the  crop. 

(c)  A  landowner  will  be  allowed  to  obtain 
catastrophic  coverage  to  satisfy  linkage 
requirements  for  all  other  landowners  who 
hold  an  undivided  interest  in  the  insurable 
acreage,  provided: 

(1)  All  the  landowners  must  agree  in 
writing  to  such  arrangement  and  have  their 
social  security  number  or  employer 
identification  number  listed  on  the 
application,  without  regard  to  the  actual 
amount  of  their  interest  in  the  insured 
acreage; 

(2)  All  landowners  must  have  an 
undivided  interest  in  the  insurable  acreage; 


(3)  None  of  the  landowners  may  hold  any 
share  in  other  acreage  for  which  they  are 
required  to  obtain  at  least  catastrophic 
coverage; 

(4)  The  total  cumulative  liability  under  the 
Catastrophic  Risk  Protection  Elndorsement  for 
all  landowners  must  be  $2,500  or  less; 

(5)  The  landowner  insuring  the  crop  will: 
(i)  Make  application  for  insurance  and 

provide  the  name  and  social  security  number 
or  employer  identification  number  of  each 
person  with  an  undivided  interest  in  the 
insurable  acreage; 

(ii)  Be  responsible  to  pay  the  one 
administrative  fee  for  all  the  producen 
within  the  coimty; 

(iii)  Fulfill  all  requirements  under  the 
insurance  contract;  and 

(iv)  Receive  any  indemnity  payment  under 
the  landowner's  social  security  number,  or 
when  applicable,  employer  identification 
number,  and  distribute  the  indemnity 
payments  to  the  other  persons  sharing  in  the 
crop. 

8.  Replanting  Payment 

Notwithstanding  any  provision  contained 
in  any  other  crop  insurance  document,  no 
replant  payment  will  be  paid  whether  or  not 
replanting  of  the  crop  is  required  under  the 
f>olicy. 

9.  Gaim  for  Indemnity 

(a)  If  two  or  more  insured  crop  typtes, 
varieties,  or  classes  are  insured  within  the 
same  unit,  and  multiple  price  elections  are 
applicable,  the  dollar  amount  of  insurance 
and  the  dollar  amount  of  production  to  be 
counted  will  be  determined  separately  for 
each  typ>e,  variety,  class,  etc.,  that  have 
separate  price  elections  and  then  totaled  to 
determine  the  total  liability  or  dollar  amount 
of  production  to  be  counted  for  the  unit 

(b)  If  you  are  eligible  to  receive  an 
indenmity  under  this  endorsement  and 
benefits  compensating  you  for  the  same  loss 
under  any  other  USDA  program,  you  must 
elect  the  program  from  which  you  wish  to 
receive  benefits.  Only  one  payment  or 
program  benefit  is  allowed.  However,  if  other 
USDA  program  benefits  are  not  available 
until  afier  you  filed  a  claim  for  indemnity, 
you  may  refund  the  total  amount  of  the 
indemnity  and  receive  the  other  program 
benefit.  Farm  ownership  and  operating  loans, 
may  be  obtained  from  the  USDA  in  addition 
to  crop  insurance  indemnities. 

10.  Concealment  or  Fraud 

Notwithstanding  any  provision  contained 
in  any  other  crop  insurance  document,  your 
CAT  policy  may  be  voided  by  us  on  all  crops 
without  waiving  any  of  our  rights,  including 
the  right  to  collect  any  amounts  due: 

(a)  If  at  any  time  you  conceal  or 
misrepresent  any  material  fact  or  commit 
fraud  relating  to  this  or  any  other  contract 
issued  under  the  authority  of  the  Federal 
Crop  Insurance  Act  with  any  insurance 
provider;  and 

(b)  The  voidance  will  be  effective  as  of  th» 
beginning  of  the  crop  year  during  which  such 
act  or  omission  occurred.  After  the  policy  has 
been  voided,  you  must  make  a  new 
application  to  obtain  catastrophic  risk 
protection  coverage  for  any  subsequent  crop 
year.  If  your  policy  is  voided  under  this 
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section,  any  waiver  of  eligibility  for 
emergency  crop  loss  assistance  in  connection 
with  the  crop  will  not  be  effective  for  the 
crop  for  the  year  in  which  the  voidance 
occurred 

11.  Elxclusion  of  Coverage 

(a)  Options  or  endorsements  that  extend 
the  coverage  available  under  any  crop  policy 
offered  by  FCIC  will  not  be  available  under 
this  endorsement,  except  the  Late  Planting 
.^g^eement  Option.  Wntien  agreements  are 
not  available  for  any  crop  insured  under  this 
endorsement. 

(b)  Notwithstanding  any  provision 
contained  in  any  other  crop  policy,  hail  and 
fire  coverage  and  high-nsk  land  may  not  be 
excluded  under  catastrophic  risk  protection. 

12.  Eligibility  for  Other  USDA  Program 
Benefits 

(a)  Even  if  it  was  a  crop  of  economic 
significance  for  the  previous  crop  year,  If  you 
do  not  intend  to  plant  the  crop  in  the  current 
crop  year,  you  do  not  have  to  obtain  crop 
insurance  or  execute  a  waiver  of  your 
eligibility  for  any  emergency  crop  loss 
assistance  in  connection  with  the  crop  to 
remain  eligible  for  the  USDA  program 
benefits  specified  in  subsection  (el  However, 
if.  af^er  the  sales  closing  date,  you  plant  that 
crop,  you  will  be  unable  to  obtain  insurance 
for  that  crop  and  you  must  execute  a  waiver 
of  your  eligibility  for  emergency  crop  loss 
assistance  in  connection  with  the  crop  to 
remain  eligible  for  the  USDA  program 
benefits  specified  in  section  12(e).  Failure  to 
execute  such  a  waiver  will  require  you  to 
refund  any  benefits  already  received  under  a 
program  specified  m  section  12(e). 

fb)  You  are  initially  responsible  to 
determine  the  crops  of  economic  significance 
in  the  county  The  insurance  provider  may 
assist  you  in  making  these  initial 
determinations.  However,  these 
determinations  will  not  be  binding  on  the 
Insurance  provider  To  determine  the 
percentage  value  of  each  crop; 

(1)  Multiply  the  acres  planted  to  the  crop, 
times  your  share,  times  the  approved  yield, 
and  times  the  price, 

(2)  Add  the  values  of  all  crops  grown  by 
the  producer  in  the  county;  and 

(3)  Divide  the  value  of  the  specific  crop  by 
the  result  of  section  1 2(b)(2). 

(c)  You  may  use  the  type  of  price  such  as 
the  current  local  market  price,  futures  price, 
established  price,  highest  amount  of 
insurance,  etc,  for  the  price  when  calculating 
the  value  of  each  crop,  provided  that  you  use 
the  same  type  of  price  for  ail  crops  in  the 
county. 

(d)  You  may  be  required  to  justify  the 
calculation  and  provide  adequate  records  to 
enable  the  insurance  provider  to  verify 
whether  a  crop  is  of  economic  significance. 

(e)  You  must  obtain  at  least  catastrophic 
coverage  for  each  crop  of  economic 
significance  in  the  county  in  which  you  have 
an  insurable  share,  if  insurance  is  available 
in  the  county  for  the  crop,  unless  you  execute 
a  waiver  of  any  eligibility  for  emergency  crop 
loss  assistance  in  connection  with  the  crop 

to  be  eligible  for: 

(1)  Benefits  under  the  Agricultural  Market 
Transition  Act; 

(2)  Loans  or  any  other  USDA  provided 
farm  credit,  including:  guaranteed  and  direct 


farm  ownership  loans.  op>erating  loans,  and 
emergency  loans  under  the  Consolidated 
Farm  and  Rtiral  Development  Act  provided 
after  October  13, 1994;  and 

(3)  Benefits  under  the  Conservation 
Reserve  Program  derived  from  any  new  or 
amended  application  or  contracts  executed 
after  October  13,  1994. 

(f)  Failure  to  comply  with  all  provisions  of 
the  policy  constitutes  a  breach  of  contract 
and  may  restilt  in  ineligjbility  for  certain 
other  farm  program  benefits  for  that  crop  year 
and  any  benefit  already  received  must  be 
refunded.  If  you  breech  the  insurance 
contract,  the  execution  of  a  waiver  of  any 
eligibility  for  emergency  crop  loss  assistance 
will  not  be  effective  for  the  crop  year  in 
which  the  breach  occurs. 

Signed  in  Washington,  D.C,  on  August  13, 
1996. 

Kenneth  O.  Ackannan, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(PR  Doc  9&-21117  Filed  8-l»-Q6;  8:45  am) 
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Agricultural  Markating  Service 

7CFRPart922 

[Docket  No.  FV9«-e22-1FIR] 

Apricots  Grown  in  Designated 
Counties  In  Washington;  Temporary 
Suspension  of  Grade  Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  intenm  final  rule 
suspending  for  the  1996  season  only, 
the  minimum  grade  requirements 
(Washington  No.  1),  for  fresh  shipments 
of  apricots  grown  in  Washington.  This 
change  was  recommended  by  the 
Washington  Apricot  Marketing 
Committee  (committee),  which  works 
with  the  Department  in  administering 
the  marketing  order  covering  apricots 
grown  in  designated  counties  in 
Washington.  This  rule  enables  handlers 
to  ship  more  fruit  in  fresh  market 
channels,  taking  into  consideration  the 
damage  caused  to  Washington  apricots 
by  heezing  temperatures  during  the 
growing  season.  This  change  is  expected 
to  increase  returns  to  producers  and  to 
make  more  fresh  apricots  available  to 
consumers. 

EFFECTtVE  DATE:  September  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 
SW  Third  Avenue,  room  369,  Portland, 
OR  97204;  telephone:  (503)  326-2724; 


or  Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  room  2.523-S,  P.O.  Box 
96456.  Washington.  DC  20090-6456;  -. 
telephone:  (202)  720-5331.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 
SUPP1.EMENTARV  INF0RMATK3N:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  132  and  Marketing  Order  No.  922  (7 
CFR  Part  922),  both  as  amended, 
regulating  the  handUng  of  apricots 
grown  in  designated  counties  in 
Washington,  hereinafter  referred  to  as 
the  "order."  The  order  is  authorized  by 
the  Agricultiu^l  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the 
"Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  luiless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretarv-'s  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
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business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compalibiiitv. 

There  are  approximately  75  handlers 
of  Washington  apricots  who  are  subiect 
to  regulation  under  the  order  and 
approximately  400  producers  in  the 
regulated  area.  Small  agricultural 
ser\'ice  firms,  which  includes  handlers 
of  Washington  apricots,  have  been 
defined  b\  the  Small  Business 
Administration  il3  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
The  majority  of  Washington  apricot 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  rule  fmahzes  an  interim  final 
rule  suspending  minimum  grade 
requirements  and  therefore  is  a 
relaxation  in  regulations  which  should 
result  in  reduced  costs  and  increased 
returns  to  handlers  and  producers.  This 
will  lower  inspection  costs  and  also 
enable  handlers  to  ship  a  larger  portion 
of  their  crop  to  the  fresh  market  to  meet 
consumer  needs  Therefore,  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  intenm  final  rule  was  issued  on 
June  12.  1996.  and  published  in  the 
Federal  Register  (61  PR  30495,  June  17, 
1996),  With  an  effective  date  of  June  15, 
1996,  That  rule  amended  §922.321  of 
the  rules  and  regulations  in  effect  under 
the  order.  That  rule  provided  a  30-day 
comment  period  which  ended  July  17, 
1996.  No  comments  were  received. 

Section  922.52  of  the  order  authorizes 
the  issuance  of  grade,  size,  quality, 
maturity,  container  markings,  pack,  and 
container  regulations  for  any  variety  or 
varieties  of  apricots  growTi  in  any 
district  or  districts  of  the  production 
area.  Section  922.53  further  authorizes 
the  modification,  suspension,  or 
termination  of  regulations  issued  under 
§  922.52.  Section  922.55  provides  that 
whenever  apricots  are  regulated 
pursuant  to  §§  922.52  or  922.53,  such 
apricots  must  be  inspected  by  the 
Federal-State  Inspection  Service,  and 
certified  as  meeting  the  applicable 
requirements  of  such  regulations. 

The  minimum  grade,  maturity,  color, 
and  size  requirements  for  Washington 
apricots  regulated  under  the  order  are 
specified  in  §922.321  Apricot 
Regulation  21  [7  CFR  922.321).  This 


final  rule  finalizes  the  interim  final  rule 
to  temporarily  suspend  the  minimum 
grade  requirement  in  §922.321.  This 
provides  that  no  handler  shall  handle 
any  container  of  apricots  unless  such 
apricots  grade  not  less  than  Washington 
No  1 .  except  for  shipments  subject  to 
exemption  under  the  regulation.  Other 
parts  of  §922.321  that  remain  in  effect, 
proNade  that  the  Moorpark  variety  in 
open  containers  must  be  generally  well 
matured.  Also  remaining  in  effect  is  the 
provision  that  with  the  exception  of 
exempt  shipments,  apricots  must  be  at 
least  reasonably  uniform  in  color,  and 
be  at  least  1  Va  inches  in  diameter, 
except  for  the  Blenheim,  Blenril,  and 
Tilton  varieties  which  must  be  at  least 
IV4  inches  in  diameter.  Individual 
shipments  of  apricots  are  also  exempt 
from  all  these  requirements  if  sold  for 
home  use  only,  do  not  exceed  500 
poimds  net  weight,  and  containers  are 
stamped  or  marked  with  the  words  "not 
for  resale." 

This  rule  finalizes  the  interim  final 
rule  that  amended  paragraph  (a)(1)  of 
§922.321  by  continuing  temporary 
suspension  of  the  minimum  grade 
requirements  for  fresh  shipments  of 
apricots  for  the  1996  season  only.  The 
grade  requirements  currently  specified 
in  §  922.321  will  resume  April  1, 1997, 
for  1997  and  future  seasons^ 

At  its  May  16,  1996,  meeting,  the 
committee  unanimously  recommended 
suspending  the  grade  requirements  for 
the  1996  season.  The  committee 
requested  that  this  suspension  be 
effective  by  June  15,  the  date  shipments 
of  the  1996  Washington  apricot  crop  are 
expected  to  begin. 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Washington 
apricots  which  have  been  issued  on  a 
continuing  basis.  Committee  meetings 
are  open  to  the  pubUc  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information,  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 
The  committee  reports  that  the  apricot 
crop  was  severely  damaged  by  several 
freezes  last  winter  and  early  this  spring. 
The  severe  weather  conditions  resulted 
in  a  high  percentage  of  damage  from 
russeting,  scab  spots,  and  other  grade 
defects  making  it  difficult  for  apricots  to 
meet  the  minimum  grade  requirements 
of  Washington  No.  1.  The  committee 
estimates  that  only  2,300  tons  of 


apricots  will  be  shipped  fresh  during 
the  1996  season,  even  with  the  grade 
requirements  suspended  as  requested. 
This  amount  is  52  percent  of  last 
season's  fresh  shipments  of  4,452  tons 
and  46  percent  of  the  five-year  average 
of  4,965  tons. 

This  final  rule  continues  the 
suspension  of  the  grade  requirements 
specified  in  §922.321.  Thus,  the  color 
and  minimum  size  requirements  for  ail 
varieties  and  the  well  matured 
requirements  for  the  Moorpark  variety 
will  remain  imchanged. 

This  final  rule  enables  handlers  to 
continue  to  ship  a  larger  portion  of  their 
crop  to  the  fresh  market  this  season, 
taking  into  accoimt  the  abnormal 
growing  conditioiLs,  than  they  would  be 
allowed  if  the  minimum  grade 
requirements  were  not  suspended. 
Continued  suspension  of  the  grade 
requirements  for  Washington  apricots  is 
intended  to  increase  fresh  shipments  to 
meet  consumer  needs  and  improve 
returns  to  producers.  It  is  the 
Department's  view  that  the  impact  of 
this  action  upon  producers  and 
handlers,  both  large  and  small,  will  be 
beneficial  because  it  will  enable 
handlers  to  provide  apricots  consistent 
with  1996  season  growing  conditions. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finaUzing  the  interim  final 
rule,  without  change,  as  pubUshed  in 
the  Federal  Register  (61  FR  30495,  June 
17,  1996)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  922 

Marketing  agreements.  Apricots, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  922  is  amended  as 
follows: 

PART  922-  APRICCTS  GROWN  fN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  922  which  was 
published  at  61  FR  30495  on  June  17. 
1996,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  13, 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-21118  Filed  8-l*-96;-8:45  am] 
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7  CFR  Part  981 

[Docket  No.  FV96-981-3IFR1 

Almonds  Grown  in  California;  Change 
in  Quality  Control  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
changes  the  quality  control 
requirements  currently  prescribed  under 
the  California  almond  marketing  order. 
The  marketing  order  regulates  the 
handling  of  almonds  grown  in 
California  and  is  administered  locally 
by  the  Almond  Board  of  California 
(Board).  This  rule  removes  the 
e.xemption  from  inspection  for  the 
Peerless  variety  of  almonds  sold  inshell. 
This  change  is  needed  to  bring  the 
administrative  rules  and  regulations 
into  conformance  with  amendments  to 
the  marketing  order  recently  approved 
by  a  majority  vote  of  producers.  In 
addition,  this  change  will  better  reflect 
current  industry  practices  because  most 
almonds  are  already  inspected, 
including  the  Peerless  variety. 
DATES:  Effecdve  August  21.  1996; 
comments  received  by  September  19, 
1996  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2525-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456.  Fax 
#  (202)  720-5698.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn.  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  F&V.  AMS.  USDA.  room  2522- 
S,  P  O.  Box  96456.  Washington,  DC 
20090-6456;  telephone:  (202)  720-1509, 
Fax  #  (202)  720-5698;  or  Martin  Engeler, 
California  Marketing  Field  Office, 
Marketing  Order  .Administration 
Branch,  F&V.  AMS,  USDA,  2202 
.Monterey  Street,  suite  102B.  Fresno, 
California  93721;  telephone:  (209)  487- 
5901,  Fax  »  (2091  487-5906. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
981  (7  CFR  Part  981),  as  amended, 
regulating  the  handhng  of  almonds 
grown  in  CaUfomia,  hereinafter  referred 
to  as  the  "order."  This  order  is  effective 


under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department]  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  cm  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultvual  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientafion  and  compatibility 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to  regulation 
under  the  order  and  approximately 
7,000  producers  of  almonds  in  the 
regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 


producers  of  California  almonds  may  be 
classified  as  small  entities.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  rule  modifies  language  in  the 
order's  administrative  rules  and 
regulations  to  remove  an  exemption 
from  inspection  for  the  Peerless  variety 
of  almonds  sold  inshell  as  bleaching 
stock.  It  also  modifies  the  definition  of 
adjusted  kernel  weight  so  that  adjusted 
kernel  weight  for  the  Peerless  variety  is 
based  on  actual  weight,  consistent  with 
other  almonds,  rather  than  calculated 
with  a  predetermined  conversion  factor 
known  as  a  shelling  ratio.  The  majority 
of  handlers  already  have  all  almonds 
inspected,  including  the  Peerless 
variety.  Therefore,  this  rule  will  better 
reflect  current  industry  practice.  In 
addition,  this  rule  is  needed  to  bring  the 
administrative  rules  and  regulations 
into  conformance  with  amendments  to 
the  marketing  order  recently  approved 
by  a  majority  vote  of  producers.  Since 
virtually  all  of  the  Peerless  almonds 
sold  inshell  are  currently  inspected, 
there  is  little  or  no  impact  expected  on 
small  businesses. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  almond  marketing  order 
authorizes  quality  control  provisions 
which  include  a  requirement  that 
almonds  must  be  inspected  prior  to 
processing  to  determine  the  percentage 
of  inedible  kernels  in  each  lot,  and  to 
determine  the  adjusted  kernel  weight  of 
almonds  in  each  lot.  Inedible  kernels  are 
reported  to  individual  handlers  and  the 
Board,  and  handlers  jue  required  to 
dispose  of  a  quantity  of  almonds  equal 
to  their  inedible  obhgation  as 
determined  by  the  inspection.  Inedible 
kernels  are  disposed  of  to  non-human 
consumption  outlets  for  such  uses  as 
animal  feed  or  crushing  into  oil. 
Adjusted  kernel  weight  is  reported  to 
handlers  by  the  Federal-State  Inspection 
Service  (FSIS).  Handlers  are  then 
required  to  report  adjusted  kernel 
weight  to  the  Board,  who  uses  the 
information  to  report  industry  statistics. 

The  rules  and  regulations  under  the     . 
marketing  order  currently  exempt  from 
inspection  the  Peerless  variety  of 
almonds  used  as  bleaching  stock  and 
sold  inshell.  When  the  quality  control 
regulations  were  initially  implemented, 
it  was  determined  there  was  no  need  to 
establish  the  percentage  of  inedible 
kernels  of  almonds  sold  inshell,  which 
at  that  time  were  predominately  of  the 
Peerless  variety,  because  inedible 
kernels  could  not  be  removed  from 
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product  sold  inshell  and  thus  could  not 
be  disposed  of  in  non-human 
consumption  outlets  Therefore,  inshell 
almonds,  including  Peerless,  are  exempt 
from  meetmg  the  inedible  disposition 
obligation.  However,  in  order  to 
determine  the  kernel  weight  of  Peerless 
almonds  sold  inshell  for  reporting  to  the 
Board,  a  predetermmed  shelling  ratio 
contained  in  the  marketing  order  has 
been  used  in  the  absence  of  inspection. 
This  shelling  ratio  converted  the  weight 
of  inshell  almonds  to  a  shelled  weight, 
or  kernel  weight  Over  time,  the  total 
quantity  and  varieties  of  all  almonds 
sold  inshell  have  increased,  while 
Peerless  bleaching  stock  sales  have 
declined.  There  has  also  been  an 
increased  desire  and  need  to  obtain  an 
accurate  product  weight  for  growers, 
handlers,  and  the  Board.  Thus,  it  has 
become  common  industry  practice  to 
have  inspections  performed  on  Peerless 
almonds  sold  inshell,  as  writh  other 
varieties  sold  inshell,  regardless  of  the 
inspection  exemption. 

Consistent  with  the  Act.  the  almond 
marketing  order  was  recently  amended 
by  a  majority  vote  of  producers  to 
require  that  the  weight  of  inshell 
almonds  be  determined  by  weighing  a 
representative  sample  of  such  almonds. 
Previously,  predetermined  shelling 
ratios  were  used  to  determine  the  kernel 
weight.  Thus,  the  shelling  ratios  were 
removed  from  the  order.  The  purpose  of 
the  quality  control  amendments  was  to 
reflect  current  industry  practices  as 
referenced  above,  and  to  provide  more 
accurate  information  for  reporting 
purposes. 

The  amendments  to  the  order 
necessitate  conforming  changes  to  the 
administrative  rules  and  regulations. 
Section  981.442  of  the  quahty  control 
regulations  is  revised  to  remove  an 
inspection  exemption  for  Peerless 
inshell  almonds.  Thus,  all  almonds, 
regardless  of  form  or  variety,  will  be 
inspected. 

In  addition.  §  981.401  is  revised  to 
remove  the  exemption  for  Peerless 
almonds  from  the  definition  of  adjusted 
kernel  weight.  Currently,  the  adjusted 
kernel  weight  of  Peerless  inshell 
almonds  is  based  on  a  predetermined 
weight  contained  m  the  shelling  ratio 
table  that  was  removed  from  the 
marketing  order.  Since  Peerless  inshell 
almonds  will  be  required  to  have 
inspection,  the  actual  kernel  weight  will 
be  determined,  thus  providing  an 
accurate  weight. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 


tend  to  effectuate  the  declared  policy  of 
the  Act. 

This  rule  invites  comments  on  a 
change  to  the  quality  control 
requirements  currently  prescribed  under 
the  California  almond  marketing  order. 
Any  comments  received  wrill  be 
considered  prior  to  finalization  of  this 
rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  marketing  order 
amendments  prompting  these  changes 
were  implemented  on  July  1,  1996;  (2) 
related  issues  were  discussed  in 
amendatory  proceedings  to  the 
marketing  order  (including  a  public 
hearing)  and  amendments  to  5ie  order 
were  subsequently  approved  by 
producers;  (3)  the  Board  unanimously 
recommended  these  changes  at  a  public 
meeting  and  interested  parties  had  an 
opportunity  to  provide  input;  and  (4) 
this  rule  provides  a  30-day  comment 
period  and  any  comments  received  will 
be  considered  prior  fo  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements, 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 


PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 
.Authority:  7  U.S.C.  601-674. 


§981.401    [Amended] 

2.  In  §  981.401,  the  first  sentence  in 
paragraph  (a)  is  amended  by  removing 
the  words  "Except  for  Peerless 
bleaching  stock,"  and  capitalizing  the 
first  letter  in  the  word  "adjusted",  and 
by  removing  the  last  sentence;  and  by 
amending  the  first  sentence  in 
paragraph  (b)  by  removing  the  words 
"Except  for  Peerless  bleaching  stock." 
and  capitalizing  the  first  letter  of  the 
word  "the". 

3.  In  §  981.442.  paragraph  (a)(1),  the 
first  sentence  is  amended  by  removing 
the  words  ",  except  lots  of  Peerless 
variety  designated  as  bleaching  stock," 
and  in  paragraph  (a)(4),  the  last  sentence 
is  revised  to  read  as  follows: 


§981.442     Ouality  Contro: 

laj  •    '    ' 

(4)  •  *  •  For  any  almonds  sold 
inshell,  the  weight  may  be  reported  to 
the  Board  and  the  disposition  obligation 
for  that  variety  reduced  proportionately. 

Dated:  August  14, 1996. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  96-21120  Filed  8-19-96;  8:45  ami 
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7  CFR  Part  982 

[Docket  Nc    !^V9& -982-1  FIR] 

Hazelnuts  Grown  In  Oregon  and 
Washington;  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA.  * 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
established  an  assessment  rate  for  the 
■Hazelnut  Marketing  Board  under 
Marketing  Order  No.  982  for  the  1996- 
97  and  subsequent  marketing  years.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handUng  of 
hazelnuts  growrn  in  Oregon  and 
Washington.  Authorization  to  assess 
hazelnut  handlers  enables  the  Board  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
EFFECTIVE  DATE:  Effective  on  July  1, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Program  Assistant, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456.  room 
2523-S.  Washington,  DC  20090-6456. 
telephone  202-720-9918,  FAX  202- 
720-5698,  or  Teresa  L.  Hutchinson. 
Marketing  Speciahst.  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369.  1220 
Southwest  Third  Avenue,  Portland.  OR 
97204,  telephone  503-326-2724.  FAX 
503-326-7440.  Small  businesses  may 
request  information  on  compUance  with 
this  regulation  by  contacting:  Jay 
Guerber.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  telephone  202-720- 
2491,  FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  982.  both  as  amended  (7 
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CFR  part  982;  April  22.  1996.  61  FR 
17556),  regulating  the  handling  of 
hazelnuts  grown  in  Oregon  and 
Washington.  The  order  is  effective 
under  the  .Agricultural  Marketing 
.Agreement  .Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act.'" 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Oregon-Washington  hazelnut 
handlers  are  subiect  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  hazelnuts  beginning  July  1, 
1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  .Act  provides  that  administrative 
proceedings  must  be  e.xhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(  1 5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretarv'  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiHty  Act  (RFA),  the 
.Agncultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1.000 
producers  of  Oregon  and  Washington 


hazelnuts  in  the  production  area  and 
approximately  25  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon  and  Washington 
hazelnut  producers  and  handlers  may 
be  classified  as  small  entities. 

The  Oregon  and  Washington  hazelnut 
marketing  order  provides  authority  for 
the  Board,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of 
hazelnuts.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  'The  assessment  rate  is 
recommended  by  a  mail  vote  and 
discussed  and  reconfirmed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Board,  in  a  niiail  vote, 
unanimously  recommended  1996-97 
expenditiu^s  of  $558,974  and  an 
assessment  rate  of  $0,007  per  pound  of 
hazelnuts.  In  comparison,  last  year's 
budgeted  expenditures  were  $483,685. 
The  assessment  rate  of  $0,007  is  the 
same  as  last  year's  established  rate. 
Major  expenditures  recommended  by 
the  Board  for  the  1996-97  year  include 
$50,020  for  personal  services  (salaries), 
$5,640  for  rent,  $5,000  for  auditing, 
$5,000  for  compliance,  $15,000  for  a 
crop  survey,  $275,000  for  promotion, 
and  $182,364  for  the  emergency  fund. 
Budgeted  expenses  for  these  items  in 
1995-96  were  $50,735,  $5,650,  $3,500, 
$5,000,  $11,000,  $250,000,  and 
$140,000.  respectively.  The  Board  will 
consider  using  emergency  funds  for 
authorized  activities  when  it  is 
reasonably  certain  that  its  estimate  of 
assessable  hazelnuts  will  be  reached.  It 
will  not  be  able  to  make  this 
determination  until  December  1996,  the 
month  in  which  the  hazelnut  harvest 
and  deliveries  to  handlers  usually  are 
completed.  Hence,  any  decision  on 
whether  or  not  to  undertake  additional 
activities  wlU  not  be  made  until 
December  1996,  at  the  earliest. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Oregon  and  Washington 
hazelnuts.  Hazelnut  shipments  for  the 
year  are  estimated  at  20,000,000  pounds 


which  should  provide  $280,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  interest,  and 
from  the  Nut  Growers  Society  in 
payment  for  services  performed  by  the 
Board  under  an  agreement  with  the 
Society,  along  with  funds  from  the 
Board's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  June  13, 
1996,  issue  of  the  Federal  Register  (61 
FR  29924).  That  interim  final  rule  added 
§982.340  to  establish  an  assessment  rate 
for  the  Board.  That  rule  provided  that 
interested  persons  could  file  comments 
through  July  15.  1996.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  conduct  a  mail 
vote  prior  to  or  during  each  fiscal  period 
to  recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  Any 
mail  votes  will  be  discussed  and 
reconfirmed  at  a  public  meeting.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  the 
Department.  Board  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  those  meetings. 
The  Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
1996-97  budget  and  those  for 
subsequent  marketing  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
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win  tend  to  effectuate  the  declared 
policy  of  the  Act, 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  davs  after 
publication  m  the  Federal  Register 
because:  {1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  marketing  year 
began  on  July  1.  1996.  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  marketing  year 
apply  to  all  assessable  hazelnuts 
handled  during  such  marketing  vear;  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  assessment  rate  actions  issued 
in  past  years;  and  (4)  an  interim  final 
rule  was  published  on  this  action  and 
provided  for  a  30-day  comment  period, 
and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts.  Hazelnuts.  Marketing 
agreements,  Nuts.  Reporting  and 
recordkeeping  requirements. 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations, 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

Accordingly,  the  interim  final  rule 
which  was  published  at  61  PR  29924  on 
June  13,  1996,  is  adopted  as  a  final  rule 
without  change. 

Dated:  August  13,  t996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  96-21119  Filed  8-19-96;  8:45  am) 

BILUNG  CXiOE  3410-02-P 


7  CFR  Parts  997  and  998 
[Docket  No.  FV96-998-1  FIR] 

Increased  Assessment  Rate  for 
Domestically  Produced  Peanuts 
Handled  By  Persons  Not  Subject  to 
Peanut  Marketing  Agreement  No.  146 
and  for  Marketing  Agreement  No,  146; 
Regulating  the  Quality  of  Domestically 
Produced  Peanuts 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  fOepartment)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
increased  the  administrative  assessment 
rate  under  Marketing  .'\greement  146 
(agreement)  for  the  1995-96  crop  year. 
Authorization  of  the  mcrease  in  the 


administrative  assessment  rate  enabled 
the  Peanut  Admimstrative  Committee 
(Committee)  to  collect  sufficient  funds 
to  pay  expenses  for  the  remainder  of  the 
year.  Funds  to  administer  this  program 
are  derived  from  assessments  on 
handlers  who  have  signed  the 
agreement.  Public  Law  103-66  requires 
the  Department  to  impose  an 
administrative  assessment  on  farmers' 
stock  peanuts  received  or  acquired  by 
handlers  who  are  not  signatory  (non- 
signatory  handlers)  to  the  agreement. 
Therefore,  the  increase  in  the 
assessment  rate  under  the  agreement 
must  be  applied  to  all  non-signatory 
handlers 

EFFECTIVE  DATE:  Effective  July  1. 1995, 
through  June  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Manha  Sue  Clark,  Program  Assistant, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  room 
2523-S.  Washington,  DC  20090-6456, 
telephone  202-720-9918,  FAX  202- 
720-5698,  or  WiUiam  G.  Pimental, 
Marketing  Specialist,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  FL  33883- 
2276,  telephone  941-299-4770,  FAX 
941-299-5169.  Small  businesses  may 
request  information  on  compliance  with 
this  regulation  by  contacting:  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
2491,  F.AX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  pursuant  to  the  requirements 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  as  further 
amended  December  12, 1989, 
hereinafter  referred  to  as  the  "Act";  Pub. 
L.  101-220,  section  4  (1),  (2).  103  Stat. 
1878,  December  12, 1989;  Pub.  L.  103- 
66,  section  8b(b)(l),  107  Stat.  312. 
August  10,  1993;  and  under  Marketing 
Agreement  146  (7  CFR  part  998) 
regulating  the  quality  of  domestically 
produced  peanuts. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  The  Department  established  a 
1995-96  crop  year  assessment  rate 
applicable  to  non-signatory  and 
signatory  handlers  effective  July  1, 1995, 
through  June  30,  1996.  This  rule 
increases  the  administrative  assessment 
rates  for  the  crop  year  which  began  July 
1, 1995.  Farmers'  stock  peanuts  received 


or  acquired  by  non-signatory  handlers 
and  fanners'  stock  peanuts  received  or 
acquired  by  handlers  signatory  to  the 
agreement,  other  than  from  those 
described  in  §§  998.31  (c)  and  (d).  are 
subject  to  the  assessments.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

The  interim  final  rule  incorrectly 
stated  that  there  are  approximately  45 
non-signers  and  76  signatory  handlers 
subject  to  the  two  regulations.  Also, 
there  are  approximately  47,000 
producers  of  peanuts  in  the  16  States 
covered  under  the  agreement.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
majority  of  the  producers  and  the  non- 
signatory  handlers  may  be  classified  as 
small  entities,  and  some  of  the  handlers 
covered  under  the  agreement  are  small 
entities. 

Under  the  agreement,  the  assessment 
rate  for  a  particular  crop  year  applies  to 
all  assessable  tonnage  handled  from  the 
beginning  of  such  year  (i.e.,  July  1). 
Funds  to  administer  the  peanut 
agreement  program  are  paid  to  the 
Committee  and  are  derived  from 
signatory  handler  assessments.  An 
annual  budget  of  expenses  is  prepared 
by  the  Committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committee  are  handlers  and 
producers  of  peanuts.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services,  and 
personnel  for  program  operations  and, 
thus,  are  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  at  industry- 
wide meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
provide  input  in  recommending  the 
budget  and  assessment  rate.  The 
handlers  of  peanuts  who  are  directly 
affected  have  signed  the  marketing 
agreement  authorizing  the  expenses  that 
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may  be  incurred  and  the  imposition  of 
assessments. 

The  assessment  rate  recommended  by 
the  Committee  for  the  1995-96  crop 
vear  was  denved  bv  dividing 
anticipated  expenses  bv  expected 
receipts  and  acquisitions  of  farmers' 
stoclt  peanuts.  It  applies  to  all  assessable 
peanuts  received  or  acquired  by 
handlers  from  luiy  1.  1995   Farmers' 
stock  peanuts  received  or  acquired  by 
handlers  signatory  to  the  agreement, 
other  than  from  those  described  in 
§§998.31  (cl  and  (d),  are  subject  to 
assessments.  Because  that  rate  is 
applied  to  actual  receipts  and 
acquisitions,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's 
expenses.  Approximately  95  percent  of 
the  domestically  produced  peanut  crop 
is  marketed  by  handlers  who  are 
signatory  to  the  agreement. 

Public  Law  101-220  amended  section 
608b  of  the  Act  to  require  that  all 
peanuts  handled  bv  persons  who  have 
not  entered  into  the  agreement  (non- 
signers)  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement  .Approximately  5 
percent  of  the  U.S.  peanut  crop  is 
marketed  by  non-sign*^r  handlers. 

Public  Law  103-66  (107  Stat.  312) 
provides  for  mandatory  assessment  of 
farmers'  stock  peanuts  acquired  by  non- 
signatory  peanut  handlers  L'nder  this 
law.  paragraph  (b)  of  section  1001,  of 
the  .Agricultural  Reconciliation  Act  of 
1993.  specified  that  (1)  .Anv  assessment 
(except  indemnification  assessments) 
imposed  under  the  Agreement  on 
signatory  handlers  also  shall  apply  to 
non-signatory  handlers,  and  (2)  such 
assessment  shall  be  paid  to  the 
Secretary 

The  1995-96  Committee  budget  was 
published  in  the  Federal  Register  as  an 
interim  final  rule  on  Mav  17.  1995  (60 
FR  26348).  and  finalized  on  July  18, 
1995  (60  FR  36635)  The  non-signatory 
handler  assessment  rate  was  published 
in  the  Federal  Register  as  an  interim 
final  rule  on  August  21,  1995  (60  FR 
43353),  and  finalized  on  November  24, 
1995  (60  FR  57907).  The  adnunistrative 
expenses  and  assessment  rate  for  the 
1995-96  crop  vear  were  based  on  an 
estimated  assessable  tonnage  of 
1 .525.000.  The  Committee  now  projects 
that  total  tonnage  will  only  be  about 
1,300.000.  In  order  to  have  sufficient 
revenue  to  cover  budgeted  expenses  of 
$1,067,500,  the  Committee  met  on 
March  19.  1996,  and  unanimously 
recommended  that  the  1995-96  crop 
year  administrative  assessment  be 
increased  from  $0  70  to  $0  83  per  net 
ton  of  assessable  farmers  stock  peanuts. 


An  interim  final  rule  regarding  this 
action  was  published  in  the  June  13, 
1996,  issue  of  the  Federal  Register  (61 
FR  29926).  That  interim  final  rule 
amended  §§997.100  and  998  408  to 
increase  the  administrative  assessment 
rate  for  the  1995—98  crop  year  for  the 
Committee  and  non-signatory  handlers. 
That  rule  provided  that  interested 
persons  could  file  comments  through 
July  15, 1996.  No  comments  were 
received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers  signatory  to  the 
agreement.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  agreement.  This 
administrative  assessment  is  required  by 
law  to  be  apphed  uniformly  to  all  non- 
signatory  handlers  and  will  be  of  benefit 
to  all.  Therefore,  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
pubhcation  in  the  Federal  Register 
because;  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  PubUc  Law  103-66  requires 
the  Department  to  impose  an 
administrative  assessment  on  peanuts 
received  or  acquired  for  the  accoimt  of 
non-signatory  handlers;  (3)  the  1995-96 
crop  year  began  on  July  1, 1995,  and  the 
marketing  agreement  and  Pub.  L.  103- 
66  require  that  the  rate  of  assessment  for 
the  crop  year  apply  to  all  peanuts 
handled  during  the  crop  year;  (4) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (5)  an  interim  final  rule 
was  published  on  this  action  and 
provided  for  a  30-day  comment  period, 
and  no  comments  were  received. 


List  of  Subiects 

7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements 

PART  997— PROVISIONS 
REGULATING  THE  QUALrTY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGKEEMENT 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  parts  997  and  998  to 
increase  the  administrative  assessment 
rates  which  was  published  at  61  FR 
29926  on  June  13.  1996,  is  adopted  as 
a  final  rule  without  change. 

Dated;  August  9,  1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  96-20790  Filed  8-19-96;  8;45  am) 

BILUNG  CODE  341(M>2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-64-AD;  Amendment 
39-9718;  AD  96-1 7-09] 

RtN212&-AA64 

Airworthiness  Directives;  Beech 
(Raytheon)  Model  Hawker  1000  and 
BAe  125-1000A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Beech  (Raytheon) 
Model  Hawker  1000  and  BAe  125- 
1000 A  series  airplanes,  that  currently 
requires  inspections  to  detect  various 
discrepancies  of  the  fuel  hose 
assemblies  on  the  auxiliary  power  unit 
(APU),  and  correction  of  any 
discrepancy  found.  That  AD  was 
.prompted  by  several  reports  of  heat 
damage  to  the  fuel  hose  assembly  on  the 
.■\PU.  This  amendment  adds  a 
requirement  to  replace  the  existing 
conduit  of  the  fuel  feed  hose  with  new 
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improved  conduit,  which  will  terminate 
the  repetitive  inspections  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  a  fuel  hose  due  to  heat 
damage  caused  by  incorrect  routing  or 
bleed  air  leakage,  such  failure  could 
result  in  a  malfunction  of  the  APU,  a 
fuel  fire  in  the  fuselage  rear  equipment 
bay,  and  reduced  structural  integrity  of 
the  surrounding  structure. 

DATES:  Effective  September  24.  1996. 

The  incorporation  by  reference  of 
Beech  {Raytheon/ Hawker)  Service 
Bulletin  SB.49-47-25A825A,  dated 
August  1,  1995,  Usted  in  the  regulations 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  September  24, 
1996. 

The  incorporation  by  reference  of 
Raytheon  Service  Bulletin  SB  49-44, 
dated  Januan-  20.  1995,  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
May  23,  1995  (60  FR  22501.  May  8. 
199'5), 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation. 
Hawker  Customer  Support  Department. 
P.O  Box  85.  Wichita,  Kansas  67201- 
0085.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  fF.A.Ai,  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SVV  ,  Renton, 
Washington;  or  at  the  FAA,  Wichita 
Aircraft  Certification  Office.  Small 
Airplane  Directorate,  1801  Airport 
Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  Schletzbaum.  .Aerospace  Engineer, 
ACE-116W,  Wichita  Aircraft 
Certification  Office,  FAA,  Small 
Airplane  Directorate,  1801  Airport 
Road,  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas;  telephone 
(316!  946--4146    fa.x  (316)  946—4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-10-01, 
amendment  39-9218  (60  FR  22501,  May 
8,  1995).  which  is  appHcable  to  certain 
Beech  (Raytheon)  Model  Hawker  1000 
and  BAe  125-lOOOA  series  airplanes, 
was  pubhshed  in  the  Federal  Register 
on  May  21,  1996  (61  FR  25418)  That 
action  proposed  to  supersede  .A-D  95- 
10-01  to  continue  to  require  inspections 
to  detect  various  discrepancies  of  the 
fuel  hose  assemblies  on  the  auxiiiarv 
power  unit  (APU).  and  correction  of  any 
discrepancy  found.  That  action  also 
proposed  to  add  a  new  requirement  to 


replace  the  existing  vinyl  conduit  of  the 
fuel  feed  hose  for  the  APU  with  a  new 
improved  conduit,  which  would 
constitute  terminating  action  for  the 
repetitive  inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
detennination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impart 

There  are  approximately  48  Beech 
Model  Hawker  1000  and  BAe  125- 
lOOOA  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  31  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD. 

The  actions  that  are  cxurently 
required  by  AD  95-10-01  and  retained 
in  this  new  AD  take  approximately  1 
work  hoiu-  per  airplane  to  accompUsh, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  on  U.S,  operators  of  the  actions 
currently  required  is  estimated  to  be 
$1,860,  or  $60  per  airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $218  per  airplane.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  new  requirements  of 
this  AD  is  estimated  to  be  $14,198,  or 
$458  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibibties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39—AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(gJ,  40113,  44701. 
§39.13    [AmenOed] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9218  (60  FR 
22501,  May  8,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9718,  to  read  as  follows: 

96-1 7-OS    Beech  Aircrafi  Corporation 
(fonneriy  DeHavilland;  Hawker 
Siddeley;  British  Aerospace,  pic; 
Raytheon  Corporate  Jets,  Inc.): 

Amendment  39-9718.  Docket  96-NM- 
54-AD,  Supersedes  AD  95-10-01 , 
Amendment  39-9218, 

Applicability:  Model  Hawker  1000  and 
BAe  125-lOOOA  series  airplanes,  post 
modification  259722C;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Beech  (Raytheon)  Model  BAe  125- 
lOOOB  series  airplanes  are  similar  in  design 
to  the  airplanes  that  are  subject  to  the 
requirements  of  this  AD  and,  therefore,  also 
may  be  subject  to  the  unsafe  condition 
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addressed  by  this  AU  However,  as  of  the 
effective  date  of  this  AD.  those  models  are 
not  type  certificated  for  operation  in  the 
United  States  Airworthiness  authorities  of 
countries  m  which  the  Model  BAe  125- 
lOOOB  series  airplanes  are  approved  for 
operation  should  consider  adopting 
corrective  action,  applicable  to  those  models, 
that  is  similar  to  the  corrective  action 
required  by  this  AD. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  fuel  hose  assembly 
on  the  auxiliary  power  unit  (APU),  which 
could  result  in  a  malfunction  of  the  APU,  a 
potential  fuel  fire  in  the  fuselage  rear  bay, 
and  reduced  structiiral  integrity  of  the 
surrounding  structure,  accomplish  the 
following: 

(a)  Within  30  days  after  May  23, 1995  (the 
effective  date  of  AD  95-10-01,  amendment 
3*-9218).  perform  inspections  to  detect 
discrepancies  of  the  fuel  feed  hose 
assemblies  on  the  APU;  an  inspection  to 
assure  proper  positioning  of  the  air  leak 
detection  system;  and  an  inspection  of  the 
bleed  air  system  for  signs  of  leakage;  in 
accordance  with  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Raytheon 
Service  Bulletin  SB  49-44,  dated  January  20, 
1995 

(1)  If  no  discrepancy  is  found:  Thereafter, 
following  the  last  flight  of  each  day,  perform 
an  inspection  to  detect  discoloration  of  the 
fuel  hose  assembly  (outlet  from  the  fuel 
pump  box)  on  the  .\PU.  in  accordance  with 
paragraph  2.8.(2)  and  2.C.  of  the 
.■\c.complishment  Instructions  of  the  service 
bulletin 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  correct  the  discrepancy  in 
accordance  with  paragraph  2.B.  of  the 
.■\ccomplishment  Instructions  of  the  service 
bulletin. 

(b)  Within  200  flight  hours  after  the 
effective  date  of  this  AD.  replace  the  existing 
conduit  of  the  fuel  feed  hose  for  the  auxiliary 
power  unit  (APU)  with  new  improved 
conduit  (modification  25A825A).  in 
accordance  with  Beech  (Raytheon/Hawker) 
Service  Bulletin  SB  49-47-25A825A.  dated 
.\ugust  1.  1995  Accomplishment  of  the 
replacement  constitutes  terminating  action 
for  paragraph  (a)  of  this  AD. 

(c)  .An  alternative  method  of  compliance  or 
ddiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
F.AA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
.Manager,  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Service  Bulletin  SB  49-44, 


dated  January  20, 1995.  or  Beech  (Raytheon/ 
Hawker)  Service  Bulletin  SB. 49-47- 
25A825A,  dated  August  1. 1995.  The 
incorporation  by  reference  of  Beech 
(Raytheon/Hawker)  Service  Bulletin  SB  49- 
47-25A825A,  dated  August  1,  1995.  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  The  iircorporation  by 
refisrence  of  Raytheon  Service  Bulletin  SB 
40  44,  dated  January  20, 1995,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  as  of  May  23,  1995  (80 
FR  22501,  May  8, 1995).  Copies  may  be 
obtained  from  Beech  Aircraft  Corporation. 
Hawker  Customer  Support  Department,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Ronton.  Washington:  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office,  Small 
Airplane  Directorate,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport,  Wichita, 
Kansas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
September  24, 1996. 

Issued  in  Renton,  Washington,  on  August 
12,1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-21009  Filed  8-19-96;  8:45  am) 
8ILUNQ  COOE  4910-13-U 


14  CFR  Part  39 

[Docket  No  95-~NM-255-AD;  Amendnient 
39-9719    40  96-17-10] 

RIN  2120-AA64 

Airworthiness  Directives:  Beech  Model 
400,  400A.  MU-^00-10,  and  2000 
Airplanes,  and  Model  200,  B200,  300, 
and  8300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400, 
400A,  MU-300-10,  and  2000  airplanes, 
and  Model  200,  B200,  300,  and  B300 
series  airplanes,  that  requires 
replacement  of  outflow/safety  valves 
with  serviceable  valves.  This 
amendment  is  prompted  by  a  report  of 
cracking  and  subsequent  failiue  of 
outflow  safety  valves  in  the 
pressiuization  system.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  cracking  and  subsequent 
failure  of  the  outflow/safety  valves, 
which  could  result  in  rapid 
decompression  of  the  airplane. 

DATES:  Effective  September  24, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
24,  1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Aerospace,  Technical 
Publications,  Dept.  65-70,  P.O.  Box 
52170,  Phoenix.  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington:  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate.  3960 
Paramount  Boulevard.  Lakewood. 
California:  or  at  the  Office  of  the  Federal 
Register.  800  iNorth  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  .Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
1  SOL.  F.A.A.  Los  Angeles  .Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
Model  400.  400A,  MU-300-10,  and 
2000  airplanes,  and  Model  200,  B200, 
300,  and  B300  series  airplanes  was 
published  in  the  Federal  Register  on 
April  15.  1996  (61  FR  16416).  That 
action  proposed  to  require  replacement 
of  certain  discrepant  outflow/safety 
valves  with  serviceable  valves. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  150  Beech 
Model  400,  400A,  MU-300-10,  and 
2000  airplanes,  and  Model  200,  B200, 
300.  and  B300  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  105  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The 
parts  manufacturer  has  advised  that  it 
will  provide  replacement  parts  at  no 
cost  to  operators.  Based  on  these  figures, 
the  cost  impact  of  the  ,\D  on  U.S. 
operators  is  estimated  to  be  $75,600,  or 
$720  per  airplane. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-1 7-10    Beech  Aircrafl  Corporation: 

Amendment  39-9719.  Docket  95-NM- 

255-AD. 
Applicability:  Model  400,  400A.  MU-300- 
10,  and  2000  airplanes,  Model  200  and  B200 
series  airplanes  having  a  maximum  altitude 


capability  of  greater  than  31.000  feet,  and 
Model  300  and  B300  series  airplanes; 
equipped  with  AlliedSignal  outflow/safety 
valves,  as  identified  in  AlliedSignal 
Aerospace  Service  Bulletins  103570-21-4012 
and  103648-21-4022.  both  Revision  1,  both 
dated  May  30, 1995;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  and  subsequent  failure 
of  the  outflow/safety  valves,  which  could 
result  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  outflow/safety 

'valve  in  accordance  with  AlliedSignal 
Aerospace  Service  Bulletin  103570-21-4012 
(for  airplanes  equipped  with  valves  having 
part  number  103570-25, 103570-26.  or 
103570-27),  or  103648-21-4022  (for 
airplanes  equipped  with  valves  having  part 
number  103648-1.  103648-3.  103648-4. 
103648-5,  103648-6,  103648-7,  or  103648- 
13),  both  Revision  1,  both  dated  May  30, 
1995.  as  applicable. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  outflow/safety  valve, 
having  a  part  number  and  serial  number 
identified  in  AlliedSignal  Aerospace  Service 
Bulletin  103570-21-4012  (for  airplanes 
equipped  with  valves  having  part  number 
103570-25,  103570-26.  or  103570-27),  or 
103648-21-4022  (for  airplanes  equipped 
with  valves  having  part  number  103648-1, 
103648-3.  103648-4.  103648-5,  103648-6, 
103648-7.  or  103648-13),  both  Revision  1, 
both  dated  May  30, 1995,  on  any  airplane 
unless  that  valve  is  considered  to  be 
serviceable  in  accordance  with  the  applicable 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  writh  AlliedSignal  Aerospace 
Service  Bulletin  103570^21-4012,  or 
103648-21-4022,  both  Revision  1,  both  dated 
May  30, 1995.  This  incorporation  by 
reference  was  approved  by  the  Directcw  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AlliedSignal  Aerospace, 
Technical  Publications.  Dept.  65-70.  P.O. 
Box  52170.  Phoenix.  Arizona  85072-2170. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ren  ton.  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate.  3960 
Paramount  Boulevard.  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
September  24, 1996. 

Issued  in  Renton,  Washington,  on  August 
12,  1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-21008  Filed  8-19-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  So.  S6-CE-41-AD;  Amer.ament  39- 
9720;  AD  96-15-01] 

RIN2120--AA54 

Airworthiness  Directives:  Raytheon 

Aircraft  Corporation  Modei  1900D 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
96-15-01,  which  was  sent  previously  to 
all  known  U.S.  owrners  and  operators  of 
Raytheon  Aircraft  Corporation  (formerly 
Beech)  Model  1900D  airplanes.  This  AD 
requires  immediately  pulling  and 
banding  the  circuit  breakers  leading  to 
the  windshield  heat  control  on  both  the 
pilot  and  co-pilot  sides,  inserting  a  copy 
of  the  priority  letter  AD  into  the 
Limitations  section  of  the  Airplane 
Flight  Manual  (AFM).  and  fabricating 
and  instalUng  a  placard  instructing  the 
pilot  to  avoid  flight  into  known  icing 
conditions.  Reports  of  smoke  and  fire  in 
the  cockpit  on  two  Beech  Model  1900D 
airplanes  caused  by  a  high  resistence 
short  circuit  condition  in  the  heated 
windshield  wiring  prompted  the  action. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  smoke  and  fire 
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around  the  forward  edge  of  the  glare 
shield  in  the  cockpit,  which  could  result 
in  loss  of  control  of  the  airplane. 
DATES:  Effective  September  19,  1996,  to 
all  persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  96-15-01.  issued  July  10. 
1996.  which  contained  the  requirements 
of  this  amendment. 

Comments  tor  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Ortoter  21.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  9&-CE-41-AD, 
Room  1558.  601  E.  12th  Street.  Kansas 
City.  Missouri  64106.  Information 
related  to  this  AD  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harvey  E.  Nero,  Aerospace  Engineer. 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas, 
67209:  telephone  (316)  946-4137. 
facsimile  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  smoke  and  fire 
in  the  cockpit  of  two  Beech  Model 
1900D  airplanes.  The  reports  indicate 
that  a  high  resistence  short  circuit 
situation  was  created  by  the  braid  wire 
that  is  attached  to  the  low  heat  power 
terminal  block  mounted  on  the  pilot  and 
co-pilot  windshields,  which  led  to 
arcing  and  substantial  amoimts  of  heat, 
causing  smoke  and  fire  in  the  cockpit. 
This  condition,  if  not  corrected,  will 
result  in  a  fire  in  the  cockpit  and 
possible  loss  of  control  of  the  airplane. 

Since  an  unsafe  condition  has  oeen 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  Model  1900D 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  96-15-01 
to  prevent  smoke  and  fire  around  the 
forward  edge  of  the  glare  shield  in  the 
cockpit  and  loss  of  control  of  the 
airplane. 

The  AD  requires  immediately  pulling 
and  banding  the  circuit  breakers  leading 
to  the  windshield  heat  control  on  both 
the  pilot  and  co-pilot  sides.  The  affected 
circuit  breakers  are  the  LEFT  WSHLD, 
CONTROL  and  FWR  circuit  breakers 
located  on  the  circuit  breaker  panel  on 
the  co-pilot's  side  (Zone  246)  and  the 
CO-PILOT  WSHLD  ANTI-ICE  circuit 
breaker  located  on  the  aft  side  of  the 
forward  pressure  bulkhead  above  the  co- 
pilot left  rudder  pedal  (Zone  222).  This 
AD  also  requires  inserting  a  copy  of  this 
priority  letter  AD  into  the  Limitations 
section  of  the  Airplane  Flight  Manual 
(AFMj.  fabricating  a  placard  that  says 
"FLIGHT  IN  KNOWN  ICING 


CONDITIONS  IS  PROHIBITED,    using 
letters  at  least  0.10-inch  in  height,  and 
installing  this  placard  within  the  pilot's 
clear  view  on  the  instrument  panel.  This 
is  considered  to  be  an  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  July  10.  1996  to  all 
known  U.S.  owmers  and  operators  of 
Beech  Model  1900D  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
e\'aluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-41-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vanous 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Tlie  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-15-01.  Raytheon  Aircraft  Corporation 
(Raytheon):  Amendment  39-9720; 
Docket  No.  96-CE^l-AD 

Applicability:  Model  1900D  airplanes 
(serial  numbers  UE-1  through  UE-239), 
certificated  in  any  category,  with  either 
windshield  part  number  114-38402O-1  or 
114-384020-2  installed. 

Note  1:  The  pilot  windshield  and  co-pilot 
windshield  may  not  have  the  same 
windshield  configuration.  The  actions  of  this 
\D  are  only  required  on  those  windshields 
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incorporating  part  number  114-38402O-1  or 
114-384020-2. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (fl  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  prior  to  further  flight 
after  the  effective  date  of  this  AD,  unless 
already  accomplished,  except  to  those 
operators  receiving  this  action  by  priority 
letter  issued  July  10, 1996.  which  made  these 
actions  effective  immediately  upon  receipt. 

To  prevent  smoke  and  fire  around  the 
forward  edge  of  the  glare  shield  in  the 
cockpit,  accomplish  the  following: 

(a)  Pull  and  band  the  circuit  breakers 
leading  to  the  windshield  heat  control  on 
both  the  pilot  and  the  co-pilot  sides.  The 
affected  circuit  breakers  are  the  LEFT 
WSHLD,  CONTROL  and  PWR  circuit 
breakers  located  on  the  circuit  breaker  panel 
on  the  co-pilot's  side  (Zone  246)  and  the  CO- 
PILOT WSHLD  ANTI-ICE  circuit  breaker 
located  on  the  aft  side  of  the  forward 
pressure  bulkhead  above  the  co-pilot  left 
rudder  pedal  (Zone  222). 

(b)  If  either  the  pilot  or  co-pilot  windshield 
heat  is  disabled,  then  this  action  (de- 
activation of  the  circuit  breaker)  prohibits 
flight  into  known  icing  conditions. 

(c)  A  copy  of  this  priority  letter  AD  must 
be  placed  in  the  Limitations  section  of  the 
Airplane  Flight  Manual  (AFM). 

(d)  Fabricate  a  placard  witn  the  following 
words  in  letters  at  least  0.10-inch  in  height 
and  install  this  placard  within  the  pilot's 
clear  view  of  the  instrument  panel:  "FLIGHT 
IN  KNOWN  ICING  CONDITIONS  IS 
PROHIBITED." 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FA,\,  Wichita 
Aircraft  Certification  Office,  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas,  67209. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(g)  Information  related  to  this 
airworthiness  directive  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 


(h)  This  amendment  (39-9720)  becomes 
effective  on  September  19.  1996,  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority  letter 
AD  96-15-01,  issued  July  10, 1996.  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City,  Missouri,  on  August 
13,  1996. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  96-21122  Filed  8-1^96;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17 CFR  Parti 

Correction  of  Trading  Records 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  amended  Commission  regulations, 
which  address  the  preparation, 
submission  and  correction  of  trading 
cards,  to  make  its  provisions  applicable 
to  all  trading  records.  The  Commission 
also  has  amended  regulations,  which 
require  the  use  of  non-erasable  ink  and 
addresses  correction  of  errors,  to  require 
that  the  correction  of  erroneous 
information  on  trading  records  wiU  be 
accomplished  in  such  a  manner  that  the 
originally  recorded  information  must 
not  be  obliterated  or  otherwise  made 
illegible.  The  Commission  has  further 
amended  the  regulations  to  require  that 
a  ply  of  the  trading  card,  or  in  the 
absence  of  plies  the  original  trading 
card,  that  subsequently  is  rewritten  to 
correct  erroneous  information  must  be 
submitted  to  contract  market  personnel 
or  the  clearing  member  in  accordance 
wdth  contract  market  rules  which  set 
forth  the  required  collection  schedule 
for  trading  cards.  Contract  markets  are 
required  to  promulgate  rules  to  that 
effect. 

EFFECTIVE  DATE:  October  21,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andresen,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5490. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Regulation  1.35(d)(7),  which  became 
effective  on  May  7, 1990,'  requires  that 


trading  cards  prepared  by  members  of 
contract  markets  must  be  completed  in 
non-erasable  ink  and  submitted  in 
accordance  with  contract  market  rules 
adopted  pursuant  to  Regulation 
1.35(i)(l).2  It  also  provides,  in  paragraph 
(d)(7)(ii),  that  a  member  of  a  contract 
market  may  correct  any  errors  by 
crossing  out  erroneous  information  or 
rewriting  the  trading  card.  Regulation 
1.35(d)(7)  was  one  of  various  rule 
amendments  adopted  by  the 
Commission  that  were  intended,  among 
other  things,  to  limit  the  opportunity  for 
the  fabrication  or  alteration  of  trading 
records,  to  ensure  accountability  for 
trading  cards  and  to  enhance  exchange 
audit  trails  and  trade  surveillance. 

Notwithstanding  these  provisions,  the 
Commission  has  found,  based  upon  its 
oversight  activities,  instances  in  which 
it  appears  that  trade  prices  and 
quantities  have  been  altered  on  trading 
records  in  order  to  accomplish  abuse  of 
customer  orders.  The  Commission 
beheves  that  this  type  of  activity  may  be 
accomplished  under  the  guise  of 
correcting  erroneous  information  on  a 
trading  record  if  the  information 
originally  recorded  is  obscured.  Such 
treatment  of  trading  records  renders  it 
more  difficult  for  the  Commission  and 
the  exchanges  to  detect  potentially 
fraudulent  activity.  Further,  correcting 
erroneous  information  by  obliteration  of 
the  original  data  can  facilitate  illegal 
purposes  and  increases  the  difficulty  of 
determining  how  to  correctly 
reconstruct  and  surveill  trade  activity. 

The  Commission  beUeves  that 
obscuring  trade  information  originally 
recorded  not  only  can  be  used  to 
facilitate  illegal  or  fraudulent  conduct, 
but  also  is  in  itself  illegal.  Obscuring  the 
information  originally  recorded  violates 
the  Regulation  1.35  requirement  that 
members  prepare  accurate  and  complete 
trading  records.  The  requirement  to 
record  trades  in  non-erasable  ink,  foimd 
in  Regulations  1.35  (d)(7)(ii)  and  (j)(8), 
was  implemented,  in  part,  to  prevent 
the  obliteration  of  trade  data  through 
erasures.  The  paragraph  (d)(7)(ii) 
requirement  that  members  be  fully 
accoimtable  for  trading  cards  that  are 
rewritten  in  order  to  correct  errors  exists 
to  assure  that  tI[|^Qriginally  recorded 
data  are  maintained.  As  the  Commission 


'  55  PR  8127  (March  7. 1990). 


2  Regulation  1.35(j)(l)  requires  that  each  contract 
market  maintain  in  effect  rules  which  require, 
among  other  things,  that  trading  records  prepared 
by  a  member  of  the  contract  market  pursuant  to 
paragraphs  (a-1)  and  (d)  of  this  section  be 
submitted  to  contract  market  personnel  or  the 
clearing  member  within  IS  minutes  of  designated 
intervals  not  to  exceed  30  minutes.  Paragraph  (a- 
1)  requires  the  creation  of  order  tickets:  paragraph 
(d)  requires  the  preparation  of  trading  cards  or  other 
'  records  showing  purchases  or  sales  executed  on  or 
subject  to  the  rules  of  a  contract  market 
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has  stated  with  regard  to  the 
requirement  that  members  be 
accountable  for  their  trading  cards, 
"[biased  on  Regulations  1.35(d)(6)  and 
(j)(6).  the  Commission  and  the  contract 
markets  should  be  assured  that  trading 
cards  which  may  assist  in  determining 
whether  improper  activity  has  occurred 
are  available."  ' 

On  lune  6,  1996  the  Commission 
published  for  public  comment  in  the 
Federal  Register  proposed  amendments 
to  Regulation  1  35(d)(7)  ^  to  expressly 
address  the  issue  by  specifically 
prescribing  the  method  by  which  a 
member  of  a  contract  market  may 
correct  errors  on  trading  records. 

II.  Comments  Received 

rhe  Commission  received  four 
comment  letters  on  the  proposed 
amendments,  all  from  contract  markets.' 
Two  of  the  commenters  supported,  and 
one  raised  no  objection  to,  the 
regulatory  goals  of  the  proposal  but 
were  opposed  to  the  proposal's 
requirement  that  a  specific  method  be 
used,  i.e.,  crossing  out  erroneous 
information  with  no  more  than  a  single 
line  through  each  character.  One 
commenter  believed  that  the 
amendment  was  unnecessary  and 
provided  no  additional  benefits  to  the 
exchange.  This  commenter  further 
stated  that  original  trade  information 
that  is  erroneous  and  subsequently 
changed  such  that  the  original 
information  is  illegible  is  contrary  to  the 
provisions  of  the  current  Regulation 
1.35(d)(7).  The  Commission  has 
carefully  reviewed  and  considered  the 
conunents  received  and,  as  a  result,  has 
modified  and  clarified  the  proposed 
amendments  as  appropriate. 

III.  .\mendments  to  Regulation 

1.35(d)(7) 

I'he  final  amendments  would  make 
paragraph  (d)(7),  which  addresses, 
among  other  things,  the  preparation  of 
trading  cards,  appUcable  to  all  trading 
records.  The  final  amendments  would 
modify  paragraph  (d)(7)(ii),  to  require 
that  the  correction  of  erroneous 
information  on  trading  records  must  be 
accomplished  in  such  a  manner  that  the 
originally  recorded  inf«gpation  would 
not  be  obhterated  or  otherwise  made 
illegible.  The  final  amendments  also 
would  modify  paragraph  (d)(7)(ii)  to 
require  that  a  ply  of  the  trading  card,  or 
in  the  absence  of  plies  the  original 


J  55  FR  8127.  8135  (March  7.  1990). 

*6\  FR  28806  (June  6.  1996). 

'Comment  letters  were  received  from  the  Chicago 
Mercantile  Exchange  ("CME").  New  York 
Mercantile  Exchange  ("NYMEX").  Coffee,  Sugar  k 
Cocoa  Exchange,  Inc.  ("CSCE")  and  Kansas  City 
Board  of  Trade  ("KCBT"). 


trading  card,  that  subsequently  is 
rewritten  to  correct  erroneous 
information  must  be  submitted  to 
contract  market  personnel  of  the 
clearing  member  in  accoi'dance  with 
contract  market  rules  which  set  forth  the 
required  collection  schedule  for  trading 
cards. 

A.  Proposed  Paragraph  (d)(7) 

1 .  The  Proposed  Amendments 

The  proposed  amendments  would 
have  made  the  provisions  of  paragraph 
(d)(7)  applicable  to  all  trading  records, 
not  just  trading  cards.  Thus,  the  error 
correction  provisions  of  paragraph 
(d)(7)(ii)  would  be  applicable  to  all 
trading  records,  thereby  assuring  that  all 
trading  records  are  subject  to  the  same 
error  correction  standards  currently  in 
existence  with  regard  to  trading  cards.* 
Further,  contract  markets  would  be 
required  to  maintain  in  effect  rules  that 
would  require  errors  on  other  trading 
records  to  be  corrected  in  the  manner 
prescribed  by  paragraph  (d)(7)(ii).' 

The  other  trading  records  to  which 
this  provision  would  have  applied 
included  order  tickets  or  other  written 
records  prepared  under  Regulation 
1.35(a-l)  (2),  (3)  or  (4),  as  well  as  order 
tickets  received  on  the  floor  through 
electronic  order  routing  systems,  and 
trading  records  prepared  for  "flashed" 
orders. 

2.  Comments  Received 

In  its  comment  letter,  the  CSCE  stated 
that  it  had  no  objection  to  the  proposal 
to  amend  Regulation  1.35(d)(7)  to  make 
the  error  correction  procedure 
applicable  to  all  trading  records.  The 
other  commenters  did  not  specifically 
address  this  issue. 

3.  Regulation  1.35(d)(7) 

Accordingly,  the  Commission  has 
determined  to  make  the  proposed 
amendment  final  as  written,  applying 
the  provisions  of  paragraph  (d)(7)  to  all 
trading  records,  including  order  tickets 
or  other  written  records  prepared  under 
Regulation  1.35(a-l)  (2).  (3)  or  (4),  order 
tickets  received  on  the  floor  through 
electronic  order  routing  systems,  and 
trading  records  prepared  for  "flashed" 
orders. 


<^With  regard  to  trading  cards  only,  the  member 
would  still  have  been  able  to  correct  erroneous 
information  by  rewriting  the  trading  card.  Pursuant 
to  paragraph  (d)(6],  the  member  would  have 
remained  accountable  for  any  trading  card  that  was 
subsequently  rewritten. 

^Regulation  1.3S(j)(8)  requires  that  each  contract 
market  maintain  in  effect  rules  which  require  that 
members  complete  trades  in  non-erasable  ink  in  the 
manner  prescribed  by  paragraph  (d)(7)(iij. 


B.  Proposed  Paragraph  (d)(7)(ii) 

1.  The  Proposed  .Amendments 

The  proposed  amendments  to 
paragraph  (d)(7)(ii)  would  have  required 
that  erroneous  information  crossed  out 
on  a  trading  record  would  have  to  be 
crossed  out  with  no  more  than  a  single 
line  through  each  character,  without 
obliterating  or  otherwise  making 
illegible  any  of  the  originally  recorded 
information  Thus,  the  erroneous 
information  being  crossed  out  would 
not  be  obliterated  and  an  audit  would 
reveal  the  original  information  recorded 
on  the  trading  record,  as  well  as  any 
information  subsequently  recorded. 

2.  Comments  Received 

Although  all  commenters  recognized 
the  need  to  maintain  the  integrity  of  the 
originally  recorded  information,  they 
were  opposed  to  the  specificity  of  the 
amendment's  proposed  requirement  that 
the  erroneous  information  be  crossed 
out  with  no  more  than  a  single  line 
through  each  character.  The  CME 
commented  that  the  requirement  to 
cross  out  erroneous  information  with  a 
single  line  will  prove  counter- 
productive and  could  conceivably  result 
in  greater  outtrade  percentages  with 
potentially  significant  economic  impact. 
Further,  the  CME  stated  that  the  CME 
and  other  contract  markets  are  in  the 
best  position  to  determine  what 
constitutes  "obliteration"  and  are  best 
able  to  police  such  activity.  In  its 
comment,  NYMEX  stated  that  the 
requirement  of  a  "single  line"  deletion 
is  unnecessary  and  that  the 
Commission's  goal  would  be  furthered 
simply  by  requiring  that  erroneous 
information  not  be  obliterated  or 
otherwise  made  illegible  so  that 
exchanges  would  retain  the  flexibility  to 
determine  the  most  effective  means  for 
determining  compliance.  The  CSCE 
commented  that  the  single  line 
requirement  overreaches  in  achieving 
the  objective  of  preventing  the  creation 
of  fictitious  trading  records  and 
recommended  that  the  Commission 
permit  the  correction  of  trade  record 
errors  as  is  usual  and  customary  for  a 
particular  member  provided  the  original 
trade  information  is  not  obscured  or 
rendered  illegible.  The  KCBT 
commented  that  it  was  highly  unlikely 
that  the  single  line  would  always  be 
recognized  as  erroneous  information  by 
clerks  entering  trade  information  for 
clearing,  thus  resulting  in  an  outtrade. 

3.  Regulation  1.35(d)(7)(ii) 

After  reviewing  the  comments,  the 
Commission  is  persuaded  that  the 
method  by  which  the  erroneous 
information  is  corrected  need  not  be 


UMI 
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specified  bv  Commission  regulation  so 
long  as  the  regulatorv  obiective.  the 
legibility  of  the  originally  recorded 
information,  is  met  The  Commission  is 
aware  that  thiS  objective  can  be  attained 
by  more  than  one  method.  Accordingly, 
the  amendment  has  been  modified  to 
delete  the  single  Hne  requirement  and  to 
state  that  a  member  may  correct  any 
errors  by  crossing  out  erroneous 
information  without  obliterating  or 
otherwise  making  illegible  any  of  the 
originally  recorded  information.  The 
method  by  which  this  objective  is 
identified  to  exchange  membership  and 
enforced  by  each  exchange  may  be 
determined  by  exchange  rules. 

The  Commission  also  has  decided  to 
amend  paragraph  (d)(7)(ii)  to  add  the 
requirement  that  a  ply  of  the  trading 
card,  or  in  the  absence  of  plies  the 
original  trading  card,  that  subsequently 
is  rewritten  to  correct  erroneous 
information  also  must  be  submitted  to 
contract  market  personnel  or  the 
clearing  member  in  accordance  with 
contract  market  rules  which  set  forth  the 
required  collection  schedule  for  trading 
cards.*  As  stated  previously,  the 
Commission  should  be  assured  that 
trading  cards  which  may  assist  in 
determining  whether  improper  activity 
has  occurred  are  available.  Accordingly, 
the  Commission  is  requiring  that  a  ply 
of  the  rewTitten  trading  card,  or  in  the 
absence  of  plies  the  original  trading 
card,  be  collected.  The  collection  of 
such  rewritten  cards  would  occur  in 
accordance  with  the  schedule  for 
collection  of  trading  cards  in  place 
under  exchange  rules  which  were 
implemented  pursuant  to  Commission 
Regulation  1.35(j)(l).9 

Regulation  1.35(d)(7)(ii)  states,  in 
current  and  amended  form,  that  the 
member  is  accountable  pursuant  to 
paragraph  (d)(6)  for  any  card  that 
subsequently  is  rewritten.  With  regard 
to  contract  markets  on  which  the 
member's  trading  cards  ordinarily  are 
retained  by  his  clearing  member,  the 
Commission  has  previously  stated,  in 


'As  previously  noted,  trading  cards  prepared  by 
members  must  be  submitted  in  accordance  with 
contract  market  rules  adopted  pursuant  to 
Regulation  1.35(j)(l).  The  Commission  believes  that 
all  exchanges  currently  use  multi-ply  trading  cards. 
At  least  one  ply,  where  practicable  the  top  ply 
completed  in  non-erasable  ink,  must  be  submitted 
to  contract  market  personnel  or  the  clearing 
member  pursuant  to  Regulation  1.35(j)(:).  Where 
the  top  ply  is  not  submitted  to  contract  market 
personnel  or  the  clearing  member,  it  must  be 
retained  pursuant  to  Regulation  1.31  by  the  member 
as  a  record  required  by  Regulation  1.35(a). 

'The  Commission  recognizes  that  this  creates  an 
exception  to  the  Regulation  1.35(j)(l)  provision  that 
contract  market  rules  need  not  require  that  those 
original  source  documents  which  cannot  be  relied 
upon  by  the  contract  market  or  clearing  member  for 
clearing  purposes  be  submitted. 


the  context  of  the  responsibility  for  a 
rewritten  trading  card,  that  the  clearing 
member  would  be  responsible  for  those 
trading  cards  not  used  for  trade 
submission. '0  With  regard  to  contract 
markets  on  which  the  member  retains 
his  own  trading  cards,  a  member  who 
has  a  clerk  rewrite  his  trades  on  a  new 
trading  card  because  of  an  error  now 
will  have  to  submit  a  ply  of  the 
revmtten  trading  card,  or  in  the  absence 
of  plies  the  original  trading  card,  to  the 
contract  market. ' '  Thus,  either  the 
clearing  member  or  the  contract  market 
will  have  a  ply  of  the  rewritten  trading 
card,  collected  from  the  member  within 
15  minutes  after  the  30-minute  trading 
interval,  available  to  assist  in  any 
investigation  conducted  to  determine 
whether  improper  activity  has  occurred. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  etseq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  to  evaluate 
v«thin  the  context  of  a  particular  rule 
proposal  whether  all  or  some  contract 
market  members  should  be  considered 
"small  entities"  for  purposes  of  the  RFA 
and,  if  so,  to  analyze  the  economic 
impact  on  contract  market  members  of 
any  such  rule  at  that  time.  47  FR  18618, 
18620  (April  30,  1982). 

The  Acting  Chairman,  on  behalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5  U.S.C.  605(b),  that  the  action  taken 
herein  vdll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Commission  recognizes  that 
contract  market  members  would  be 
subject  to  the  proposed  amendments 
and  that  certain  contract  market 
members  could  be  considered  to  be 
small  entities  for  the  purposes  of  the 
RFA.  However,  the  Commission 


'0  54  FR  37117,  37122  (September  7. 1989).  In 
these  circumstances,  the  dual  requirement  to 
submit  a  ply  of  the  rewritten  trading  card,  or  the 
original  trading  card,  and  remain  accountable  for 
the  card  could  be  met  in  two  ways.  First,  if  the  top 
ply.  or  the  original  card,  completed  in  non-erasable 
ink,  is  submitted  to  and  retained  by  the  clearing 
member,  the  collection  requirement  is  met  and. 
further,  the  clearing  member  assumes 
accountability  for  the  rewritten  card.  Second,  if  the 
member  keeps  the  top  ply  and  submits  a  copy  to 
the  clearing  member,  the  collection  requirement  is 
met  and  the  member  remains  accountable  for  the 
card  and  must  retain  the  top  ply. 

' '  On  those  exchanges  where  the  trading  cards  are 
multi-ply  and  are  collected  by  the  exchange  rather 
than  a  clearing  member,  whether  the  member 
retains  the  top  ply  written  in  ink  or  a  copy  would 
be  determined  by  contract  market  rules  but  the 
member  would,  nonetheless,  be  accountable  for  the 
rewritten  trading  card. 


believes  that  the  final  amendment,  as 
designed,  would  not  impose  a 
significant  economic  impact  on  such 
members. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("ACT"),  44  U.S.C.  3501  et  seq., 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  Act. 
While  this  rule  has  no  burden,  the  ^roup 
of  rules  (3038-0022)  of  which  this  is  a 
part  has  the  following  burden: 

Average  burden  hours  per  response — 
3,546. 

Number  of  Respondents— "[5.266. 

Frequency  of  Response — On  occasion. 

Copies  of  the  Office  of  Management 
and  Budget  approved  information 
collection  package  associated  with  this 
rule  may  be  obtained  from  Jeff  Hill, 
Office  of  Management  and  Budget, 
Room  3228,  NEOB,  Washington,  DC 
20503,  (202)  395-7340. 

List  of  Subjects  in  1 7  CFR  Part  1 

Commodity  futures.  Commodity 
options.  Contract  markets.  Customers, 
Members  of  contract  markets. 
Noncompetitive  trading.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  4,  4g,  5,  5a,  and  8a, 
7  U.S.C.  6,  6g,  7,  7a.  and  12a,  the 
Commission  hereby  proposes  to  amend 
part  1  of  chapter  I  of  title  1 7  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODiTY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4,  4a,  6,  6a, 
6b,  6c,  6d,  66,  6f,  6g,  6h,  6i,  6j,  6k,  61,  6m, 
6n.  6o,  6p,  7,  7a,  7b,  8,  9, 12, 12a,  12c,  13a. 
13a-l.  16, 16a.  19.  21.  23  and  24.  unless 
otherwise  noted. 

2.  Section  1.35(d)(7)  is  revised  to  read 
as  follows: 

§  1 .35    Records  of  cash  commodity, 
futures,  and  option  transactions. 

•        •        *        *        • 

(d)  •  •  • 

(7)  Trading  records  prepared  by  a 
member  of  a  contract  market  pursuant  to 
contract  market  rules  must: 

(i)  Be  submitted  in  accordance  with 
contract  market  rules  adopted  pursuant 
to  paragraph  (j)(l)  of  this  section;  and 

(ii)  Be  completed  in  non-erasable  ink. 
A  member  may  correct  any  errors  by 
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crossing  out  erroneous  information 
without  obliterating  or  otherwise 
making  illegible  any  of  the  originally 
recorded  information.  With  regard  to 
trafiin^  cards  only,  a  member  may 
correct  erroneous  information  by 
rewriting  the  trading  card;  provided, 
however,  that  the  member  must  submit 
a  plv  of  the  trading  card,  or  in  the 
absence  of  plies  the  original  trading 
card,  that  is  subsequently  rewritten  in 
accordance  with  contract  market  rules 
which  set  forth  the  required  collection 
schedule  for  trading  cards  and  provided 
further  that  the  member  is  accountable 
for  any  trading  card  that  subsequently  is 
rewritten  pursuant  to  paragraph  (d)(6)  of 
this  section. 
»         •         *         •        * 

Issued  in  Washington.  DC  on  August  13, 
1996  by  the  Commission. 
Catherine  D.  Dixon, 

Assistant  to  the  Secretary  of  the  Commission. 
IFR  Doc  96-21103  Filed  8-l»-96:  8:45  am) 
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UNITED  STATES  AGENCY  FOR 
INTERNATIONAL  DEVELOPMENT 

22  CFR  Part  212 

Public  Information 

agency:  United  States  Agency  for 
International  Development. 
action:  Final  rule. 

SUMMARY:  These  amendments  make 
technical  revisions  to  the  Agency's 
Freedom  of  Information  Act  Regulations 
as  set  forth  in  5  U.S.C.  553(d). 
EFFECTIVE  DATE:  .August  20.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
VViliette  L  Smith.  Customer  Outreach 
and  Oversight  Staff.  Office  of 
Administrative  Services,  703/516-1849. 
Fax  70;V51H-!894 

SUPPLEMENTARY  INFORMATION:  Revisions 
and  updated  have  been  made  to  the 
following  sections  of  22  of  Chapter  II  of 
Title  22:  (a)  212.25— change  of 
addresses  for  IHiblic  Reading  Room;  (b) 
212.33  procedure  for  making  requests 
for  agency's  records;  (c)  212.34 
procedures  for  responding  to  requests 
for  records;  (d)  212.35  (b)  revised 
method  of  calculating  processing  fees 
and  212  35(e)  added  an  appeal  rights  to 
fee  waiver  decision;  212.36  change 
appeal  time  period  and  update  address 
of  .Appeal's  Officer;  212.38  revised 
Agency  s  predisclosure  notification 
procedures  for  processing  request  for 
confidential  commercial  information. 
This  rule  is  not  a  major  nUe  for  the 
purposes  of  Executive  Order  12291  of 
February  17,  1981.  As  required  by  the 


Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subjects  in  22  CFR  Part  212 

Freedom  of  information. 

For  the  reasons  set  forth  in  the 
preamble,  Part  212  of  Chapter  II  of  Title 
22  of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  212— PUBLIC  INFORMATION 
Subpart  A — General 

212. 1    Statement  of  policy. 

Subpart  B — Publication  In  the  Federal 
Register 

212.11  Materials  to  be  pubUshed. 

212.12  Effect  of  nonpublication. 

212.13  Incorporation  by  reference 

Sut>part  C — Availability  of  Information  for 
Public  Inspection  and  Copying 

212.21  Public  records. 

212.22  Protection  of  personal  privacy. 

212.23  Current  index. 

212.24  Effect  of  noncompliance. 

212.25  Procedures  for  obtaining  materials 
under  this  subpart. 

Subpart  D — Access  to  Agency  Records 

212.31  Availability  of  agency  records. 

212.32  Identi6cation  of  records. 

212.33  Procedure  for  making  requests. 

212.34  Procedures  for  responding  to 
requests  for  records. 

212.35  Schedule  of  fees  and  methods  of 
payment  for  services  rendered. 

212.36  Denial  of  request  for  access  to 
records. 

212.37  Procedures  for  agency  consideration 
of  appeals. 

212.38  Predisclosure  notification 
procedures  for  confidential  commercial 
information. 

Subpart  E — Exemptions  From  Disclosure 

212.41  Exemptions  from  publication  and 
disclosure  requirements  of  subparts  B,  C, 
andD. 

212.42  Exemption  from  5  U.S.C.  552. 

Sut>part  F — Opening  of  Records  for 
Nonofflcial  Research  Purposes. 

212.51    General  Policy 

Authority:  22  U  S  C.  2381(a). 

Subpart  a — General ' 

§212.1    Statement  of  policy. 

(a)  It  is  the  policy  of  the  United  States 
Agency  for  International  Development 
(hereinafter  "USAID"  or  "the  Agency") 
that  information  about  its  objectives  and 
operations  be  fireely  available  to  the 
public  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act  ("FOIA").  5  U.S.C.  552, 
as  amended;  the  President's 
Memorandum  for  Heads  of  Departments 
and  Agencies  regarding  the  FOIA,  29 


Weekly  Comp.  Pres.  Doc.  1999  (October 
4,  1993):  and  the  Attorney  General  s 
Memorandum  of  the  same  title  and  date. 
The  Director,  Office  of  Administrative 
Services,  Bureau  for  Management,  or 
his/her  designee,  is  responsible  on 
behalf  of  the  .A.gency  for  administration 
of  the  provisions  of  the  regulations  set 
forth  in  this  part. 

fb]  In  addition,  concerning  the 
International  Cooperation  and 
Development  Agency  ("IDCA"), 
pursuant  to  executive  order  and 
delegations  of  authority  USAID  is 
responsible  not  only  for  management  of 
its  own  affairs  but  also  for  those  of 
IDCA.  The  policy  of  IDCA  in  the  FOIA 
area  has  been  determined  by  USAID  to 
be  identical  to  that  of  US.^ID.  as  stated 
in  this  section.  Therefore,  all  policies 
and  procedures  set  forth  in  this  part 
apply  equally  to  IDCA  as  to  USAID;  and 
it  is  intended  that  references  in  this  part 
to  "US-A.ID"  or  "the  Agency"  shall, 
wherever  appropriate,  include  or  mean 
a  reference  to  IDCA.  Accordingly,  all 
IDCA  FOIA-related  matters  shall  be 
referred  to  and  processed  by  USAID 
staff  under  this  part  as  though  they  were 
USAID  matters. 

(c)  All  records  of  USAID  shall  be 
made  available  to  the  public  upon 
compliance  with  the  procedures 
established  in  §  212,33,  except  to  the 
extent  a  determination  is  made  to 
withhold  a  record  exemptible  under  5 
U.S.C.  552(b).  Such  a  determination 
shall  be  made  pursuant  to  procedures 
set  forth  in  §  212.36,  212.37  and  212.38. 

(d]  The  term  "record"  as  used  in  this 
part  includes  all  books,  papers,  maps, 
photographs,  or  other  documentary 
material  or  copies  thereof,  regardless  of 
physical  form  or  characteristics,  made 
in  or  received  by  USAID  (including  its 
missions  or  offices  abroad),  and 
preserved  as  evidence  of  its 
organization,  functions,  policies', 
decisions,  procedures,  operations,  or 
other  activities.  The  term  does  not 
include  copies  of  the  records  of  other 
U.S.  Government  agencies,  foreign 
governments,  international 
organizations,  or  n  on -governmental 
entities  which  do  not  evidence 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
activities  of  USAID. 

Subpart  B — Publication  in  the  Federal 
Register 

§  212.1 1     Materials  to  be  published. 

(a)  US.'MD  separately  states  and 
currently  publishes  in  the  Federal 
Register  for  the  information  and 
guidance  of  the  public: 

(1)  Descriptions  of  its  central  and  field 
organization  and  the  established  places 
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at  which,  the  officers  from  whom,  and 
the  methods  whereby,  the  public  may 
secure  information,  make  submittals  or 
requests,  or  obtain  decisions: 

(2)  Statements  of  the  general  course 
and  method  by  which  its  functions  are 
channelled  and  determined,  including 
the  nature  and  requirements  for  all 
formal  and  informal  procedures 
available; 

(3)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations; 

(4)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  US  AID;  and 

(5)  Every  amendment,  revision  or 
repeal  of  the  material  listed  in  this 
section. 

(b)  USAID  Public  Notice  No.  1  and  the 
USAID  Regulations  published  in 
chapter  II  of  Title  22  and  in  subtitle  A. 
Chapter  7  of  Title  41  of  the  Code  of 
Federal  Regulations  implement  the 
provisions  of  this  section, 

§212.12    Effect  of  nonpublication. 

The  materials  referenced  in  §  212.11 
shall  not  be  binding  upon  or  othenvise 
adversely  affect  a  person  unless  either 

(a)  The  materials  were  in  fact 
published  in  the  Federal  Register  or 

(b)  The  person  otherwise  had  actual 
and  timely  notice  of  the  content  of  such 
materials, 

§212.13    Incorporation  by  reference. 

For  purposes  of  this  subpart  B',  USAID 
matters  which  are  reasonably  available 
to  the  class  of  persons  affected  thereby 
are  deemed  to  be  published  in  the 
Federal  Register  when  they  have  been 
incorporated  by  reference  therein  writh 
the  approval  of  the  Director  of  the 
Federal  Register. 

Subpart  C — Availability  of  Information 
for  Public  Inspection  and  Copying 

§212.21     Public  records. 

In  accordance  with  this  subpart, 
USAID  makes  the  following  information 
and  materials  available  for  public 
inspection  and  copying: 

(a)  All  final  opinions  (including 
concurring  and  dissenting  options),  and 
all  orders  made  in  the  adjudication  of 
the  cases: 

(b)  those  statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  Agency  and  are  not 
pubhsbed  in  the  Federal  Register;  and 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  any 
member  of  the  pubUc. 
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§  212.22    Protection  of  personal  pnvacy 
To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy,  USAID  may  delete 
identifying  details  when  USAID  makes 
available  or  publishes  an  opinion, 
statement  of  pohcy,  interpretation,  or 
staff  manual  or  instruction.  USAID  will, 
in  each  such  case,  explain  in  writing  the 
justification  for  the  deletion. 

§212.23    Current  Index.  * 

USAID  maintains  and  makes  available 
for  public  inspection  and  copying  a 
current  index  providing  identifying 
information  for  the  public  as  to  any 
matter  which  has  been  issued,  adopted, 
or  promulgated  after  July  4,  1967,  and 
which  is  required  by  §  212.21  to  be 
made  available  or  published. 
Publication  of  an  index  is  deemed  both 
unnecessary  and  impractical.  However, 
copies  of  the  index  are  available,  upon 
request,  for  a  fee  based  on  the  direct  cost 
of  duplication. 

§  21 2.24    Effect  of  noncompliance. 

No  final  order,  opinion,  statement  of 
poUcy,  interpretation,  or  staff  manual  or 
instruction  that  affects  any  member  of 
the  public  will  be  relied  upon,  used,  or 
cited  as  precedent  by  USAID  against  any 
private  party  unless  it  has  been  indexed 
and  either  made  available  or  pubhsbed 
as  provided  by  this  subpart,  or  unless 
that  private  party  shall  have  actual  and 
timely  notice  of  the  terms  thereof 

§212.25     Procedures  for  obtaining 
materials  under  this  subpart 

(a)  The  materials  required  to  be  made 
available  for  public  inspection  and 
copying  in  accordance  with  this  subpart 
are  available  to  members  of  the  public 
at  USAID's  Public  Reading  Room,  Room 
1113,  1621  North  Kent  Street,  Rosslyn, 
Virginia  22209,  which  is  open  from  9 
a.m.  to  5  p.m.,  Monday  through  Friday, 
except  on  holidays.  All  such  materials 
are  available  in  electronic  form  (disks) 
only;  to  a  reasonable  degree,  assistance 
will  be  provided  in  use  of  necessary 
equipment. 

(b)  Requests  for  materials  which  are 
available  under  this  subpart  should 
follow  the  procedures  under  §  212.33(a) 
of  this  part. 

(c)  The  direct  costs  of  any  necessary 
duphcation  will  be  charged  in 
accordance  with  the  fee  schedule  set 
forth  in  §212.35. 

(d)  USAID  Missions  and  offices  in 
countries  abroad  are  not  responsible  for 
the  maintenance  of  the  index  and 
materials  available  under  this  subpart. 
However,  insofar  as  they  do  have  these 
materials,  they  will  make  them  available 
to  citizens  of  the  United  States  who  are 
present  in  their  respective  countries 


upon  application  made  either  or  in 
person  in  vmting  to  the  USAID  Director, 
or  other  principal  USAID  officer,  do 
American  Embassy  in  the  applicable 
country. 

Subpart  D— Access  to  Agency  Records 

§  212.31    Availability  of  agency  records 

Upon  receiving  a  request  whit,;. 
reasonably  describes  a  USAID  record, 
and  which  is  made  in  accordance  with 
the  provisions  of  this  subpart,  USAID 
will  make  such  records,  except  the 
follov«ng,  promptly  available  to  the 
requesting  party: 

(a)  Matters  published  in  the  Federal 
Register  pursuant  to  subpart  B; 

(b)  Matters  made  available  to  the 
public  pursuant  to  subpart  C;  and 

(c)  Matters  exempt  fi-om  disclosure 
pursuant  to  §212.41  or  §241.42  of  this 
part, 

§212.32    ioentificauon  o!  recoros. 

The  request  for  a  record  by  a  member 
of  the  public  must  contain  a  reasonably 
specific  description  of  the  particular 
record  sought  so  that  a  USAID  officer 
who  is  familiar  with  the  subject  matter 
of  the  request  may  be  able  to  locate  the 
record  with  a  reasonable  amount  of 
effort.  A  description  that  includes  as 
much  information  as  possible,  such  as 
the  subject  matter,  format,  approximate 
date  and,  where  pertinent,  the  name  of 
the  country  or  person  involved,  will 
facilitate  the  search  for  the  requested 
record. 

§212  33     Prciceaure  fo' making  requests. 

(a)  Requests  for  records,  other  than 
records  available  at  the  Public  Reading 
Room  identified  in  §  212.24(a),  may  be 
made  by  a  member  of  the  pubhc  in 
writing  only  to  the  Chief,  Customer 
Outreach  and  Oversight  Staff,  Room 
1113,  SA-16,  Agency  for  International 
Development.  Department  of  State,  320 
21st  Street,  N.W.,  Washington,  D.C. 
20523-1608.  The  request  and  the 
envelope  must  be  plainly  marked  "FOIA 
Request."  Requests  may  be  made  orally, 
that  is,  in  person,  only  for  records  and 
materieds  available  at  the  PubUc  Reading 
Room. 

(b)  Requests  for  records  may  be  made 
directly  to  a  USAID  mission  or  office 
abroad  only  by  a  citizen  of  the  United 
States  who  is  present  in  that  coimtry 
and  must  be  by  vmtten  application  to 
the  USAID  Director  (or  other  principal 
USAID  officer),  care  of  the  American 
Embassy  in  that  country.  Any  such 
written  request  and  its  envelope  must  be 
plainly  marked  "FOIA  Request." 

(c)  Only  signed  original  (as  opposed 
to  electronically  transmitted)  requests 
are  acceptable  for  procedures  pursuant 
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to  paragraphs  (a)  and  (b)  of  this  section. 
Telephoned  requests,  or  in-person 
requests  other  than  to  the  Public 
Reading  Room,  cannot  be  accepted.  If  a 
written  request  not  properly'marked 
'  FOl,\  Request"  on  both  the  letter  and 
envelope  is  thereby  delayed  in  reaching 
the  Chief,  Office  of  Customer  Outreach 
and  Oversight  Staff,  such  request  will 
not  be  deemed  received  by  USAID  until 
actually  received  by  that  official.  In  the 
event  of  such  a  delay,  the  person 
making  the  request  will  be  furnished  a 
notice  of  the  effective  date  of  receipt. 

§  21 2.34    Procedures  for  responding  to 
requests  for  records. 

(aj  Upon  receipt  by  the  Chief,  Office 
of  Customer  Outreach  and  Oversight 
Staff,  of  a  reasonably  specific  request 
made  pursuant  to  §  212.33  of  this  part, 
a  maximum  of  ten  working  days  will 
normally  be  taken  to  determine  to  what 
extent  the  Agency  can  provide  the 
information  requested.  Upon  the  making 
of  that  determination,  the  person 
making  the  request  v«ll  be  promptly  so 
informed.  Copies  of  the  releasable 
documents  will  be  made  available 
promptly  thereafter  upon  receipt  of 
appUcable  fees  and  charges  as  set  forth 
in§212.35. 

(b)(1)  In  unusual  circumstances, 
USAID  may  not  be  able  to  determine  the 
availability  of  the  requested  documents 
within  ten  working  days,  in  which  event 
the  person  making  the  request  will  be 
informed  by  written  notice  of  the  delay, 
the  reasons  for  the  delay  and  the  date  on 
which  a  determination  may  be  expected. 
In  this  context,  the  term  "unusual 
circumstances"  refers  to  the  following 
situations: 

(i)  When  there  is  a  need  to  search  for 
and  collect  the  requested  records  from 
field  facilities  or  other  establishments 
that  are  separate  from  the  office 
processing  the  request; 

(ii)  When  there  is  a  need  to  search  for, 
collect,  and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  sought  in  a 
single  request;  or 

(iii)  When  there  is  a  need  for 
consultation  (which  will  be  conducted 
with  all  practicable  speed)  with  another 
agency  having  a  substantial  interest  in 
the  determination  of  the  request  or 
among  two  or  more  components  of  the 
Agency,  each  having  substantial  subject- 
matter  interest  therein. 

(2)  The  maximum  time  in  making  a 
determination  of  availability,  in  the 
event  of  such  unusual  circumstances, 
will  be  twenty  working  days  from 
receipt  of  the  request.  In  the  event  that 
only  part  of  the  permissible  ten  working 
days  extension  is  used,  then  USAID 
reserves  the  right,  if  necessary,  to  use 


any  remainder  of  such  time  for  the 
determination  of  an  appeal,  if  one  is 
made. 

(c)  If  a  request  is  made  to  USAID  for 
material  that  is  controlled  or  held  by 
another  agency,  the  person  making  the 
request  will  be  immediately  notified 
that  USAID  does  not  have  or  control  the 
requested  material  and  he/she  will  be 
advised  of  the  name  of  the  controlling 

ency  and  of  the  address  from  which 
e  material  may  be  requested,  unless 
the  other  agency  has,  by  public 
regulation,  delegated  the  release 
authority  to  USAID.  If  release  authority 
has  been  delegated,  USAID  vdll  follow 
the  procedures  authorized  by  the 
delegation  in  determining  whether  to 
release  the  information.  If  a  request  for 
material  is  referred  to  USAID  from 
another  agency,  the  time  period  for 
determination  of  release  of  the 
information  will  not  start  until  the 
request  is  received  by  the  Chief,  Office 
of  Customer  Outreach  and  Oversight 
Staff;  and  the  person  making  the  request 
will  be  immediately  notified  of  the 
referral  and  of  the  date  the  request  was 
received  in  USAID.  USAID  vnll  not 
accept  referral  of  requests  unless  and 
until  the  Chief,  Customer  Outreach  and 
Oversight  Staff,  or  his/her  designee, 
determines  that  the  material  requested 
is  actually  within  the  scope  and  control 
of  the  release  authority  of  USAID. 

(d)  If  only  a  part  of  a  record  is  exempt 
from  disclosure,  then  any  reasonably 
segregable  portion  of  sudi  record  will  be 
furnished  after  deletion  of  the  portions 
which  are  exempt,  provided  that  the 
segregable  portion  constitutes  an 
intelligible  record  which  is  not  distorted 
out  of  context  or  contradictory  to  the 
substance  of  the  entire  record  before 
segregation. 

§  212.35    Schedule  of  fees  ana  method  of 
payment  for  services  rendered 

(a)  Definitions.  (1)  Direct  costs  means 
those  expenditures  which  the  Agency 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  in  order  to  respond  to  a 
FOLA  request. 

(2)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  dociunents.  Line-by-line  search 
will  not  be  done  when  duplicating  an 
entire  document  would  prove  the  less 
expensive  and  quicker  method  of 
complying  with  a  request.  ("Search"  for 
this  purpose  is  distinguished  bom 
"review"  (see  paragraph  (a)(4)  of  this 
section). 

(3)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  document  available 


to  the  FOIA  requester.  Copies  can  take 
the  form  of  paper  copy,  microfilm  or 
audiovisual  materials  (among  others) 
and  will  be  in  a  form  that  is  reasonably 
usable  by  requesters 

(4)  flev'/eH' refers  to  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request 
(see  paragraph  (a)(5)  of  this  section)  to 
determine  whether  any  portion  of  any 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing 
any  documents  for  disclosure,  e.g., 
doing  all  that  is  necessary  to  redact 
those  documents  of  exempt  material  and 
otherwise  preparing  them  for  release. 
Review  does  not  include  time  spent 
resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(5)  Commercial  use  request  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  is  related  to  commerce,  trade,  or  the 
profit  interest  of  the  requester  or  of  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Agency  will  determine  the 
use  to  which  a  requester  will  put  the 
documents  requested.  Where  the 
Agency  has  reasonable  cause  to  doubt 
the  use  to  which  a  requester  will  put  the 
records  sought,  or  where  that  use  is  not 
clear  fi-om  the  request  itself,  the  Agency 
may  seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category. 

(6)  Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 
vocational  education  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  Non-commercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  referenced  in  paragraph 
(a)(5)  of  this  section  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(8)  Representative  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
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qualify-  as  disseminators  of  "news"  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public).  These  examples  are  not 
intended  to  be  all-inclusive.  Moreover, 
as  traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  may  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  sound  basis  for 
expecting  publication  through  such  an 
organization,  even  though  not  actually 
employed  by  it.  A  publication  contract 
would  be  the  clearest  evidence,  but  the 
Agency  may  also  look  to  the  past 
publication  record  of  the  requester  in 
making  this  determination. 

(b)  Fees  to  be  charged.  The  following 
specific  fees  shall  be  applicable  with 
respect  to  services  rendered  to  members 
of  the  public  ujider  this  part: 

(1)  Commercial  use  requesters.  Fees 
are  intended  to  cover  the  full  estimated 
direct  costs  of  researching  for,  reviewing 
for  release,  and  duplicating  the  records 
requested.  Search  costs  are  computed 
based  on  the  following  formula:  hours 
spent  by  Agency  personnel,  whatever 
their  grade  and  location,  and  rounded 
up  to  the  nearest  full  hour,  and 
including  locality  pay  for  Washington- 
based  personnel  only,  at  the  basic 
annual  rate  then  payable  to  U.S. 
Government  employees  at  the  GS-9/ 
Step  4  level,  times  1.17  (to  factor  in 
related  benefits)  and  divided  by  2080 
(hours  per  work  year).  Review  costs  are 
computed  based  on  the  same  formula 
but,  instead,  using  the  rate  then  payable 
to  employees  at  the  GS-13/Step  4  level. 
Duplicating  costs  are  $0.20  per  page. 
Search  costs  will  be  assessed  even 
though  no  records  may  be  found  or  even 
if,  after  review,  there  is  no  disclosure  of 
records. 

(2)  Educational  and  non-commercial 
scientific  institution  requester.  The 
Agency  will  provide  documents  to 
requesters  in  this  category  for  the  cost 
of  duplication  alone  ($0.20  per  page), 
excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in 
this  category,  requesters  must  show  that 
a  request  is  being  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  sought  in 
furtherance  of  scholarly  research,  if  the 
request  is  from  an  educational 
institution  or  scientific  research,  if  the 
request  is  from  a  non-commercial 
scientific  institution.  Requesters  eUgible 
for  fi-ee  search  must  (as  with  all  FOIA 
requesters)  reasonably  describe  the 
records  sought. 


(3)  Requesters  who  are  representatives 
of  the  news  media.  The  Agency  will 
provide  documents  to  requesters  in  this 
category  for  the  cost  of  reproduction 
alone  ($0.20  per  page),  excluding 
charges  for  the  first  100  pages.  To  be 
eligible  for  inclusion  in  this  category  a 
requester  must  meet  the  criteria  in 
paragraph  (a)(8)  of  this  section,  and  his/ 
her  request  must  not  be  made  for 
commercial  use.  In  reference  to  this 
class  of  requesters,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use.  Requesters  eligible  for 
free  search  must  also  reasonably 
describe  the  records  sought. 

(4)  All  other  requesters.  The  Agency 
wrill  charge  requesters  who  do  not  fit 
into  any  of  the  categories  in  paragraphs 
(b)  (1),  (2),  and  (3)  of  this  section  fees 
which  recover  the  full  direct  cost  of 
search,  and  for  reproducing  records  that 
are  responsive  to  the  request,  except 
that  the  first  100  pages  and  the  first  two 
hours  of  search  time  shall  be  furnished 
without  charge.  The  hourly  rates 
outlined  in  paragraph  (b)(1)  of  this 
section  will  prevail.  Requesters  must 
reasonably  describe  the  records  sought. 
Moreover,  requests  from  subjects  for 
records  filed  in  the  Agency's  Privacy 
Act  System  of  Records  will  continue  to 
be  treated  under  the  fee  provisions  of 
the  Privacy  Act  of  1975  except  that  the 
first  100  pages  of  reproduction  will  be 
furnished  without  charge. 

(c)  Non-payment  of  fees.  (1)  The 
Agency  will  begin  assessing  interest 
charges  on  the  thirty- first  day  following 
the  day  on  which  the  requester  is 
advised  of  the  fee  charge.  Interest  will 
be  at  the  rate  prescribed  in  31  U.S:C. 
3717. 

(2)  Where  a  requester  has  previously 
ftiiled  to  copy  a  fee  charged  in  a  timely 
fashion  (i.e.  within  thirty  days  of  the 
billing  date),  the  Agency  will  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
in  paragraph  (c)(1)  of  this  section,  and 
to  make  an  advance  payment  of  the  full 
amount  of  the  remaining  estimated  fee 
before  the  Agency  begins  to  process  a 
new  request  or  continues  processing  a 
then-pending  request  from  the 
requester. 

[3)  When  the  Agency  acts  under 
paragraph  (c)  (1)  or  (2)  of  this  section 
the  administrative  time  limits 
prescribed  in  subsection  (a)(6)  of  the 
FOIA  (i.e.,  ten  working  days  bom 
receipt  of  initial  request  and  twenty 
working  days  from  receipt  of  appeals 
from  initial  denial  plus  permissible 
extensions  of  these  time  limits)  will 
begin  only  after  the  Agency  has  received 
fee  payments  described  in  this  section. 


(d)  Advance  payments  cr 
confirmation.  Where  USAID  estimates 
or  determines  that  allowable  charges  to 
a  requester  are  likely  to  exceed  $250, 
USAID  will  require  a  requester  to  make 
an  advance  payment  of  the  entire 
estimated  charges  before  continuing  to 
process  the  request.  Where  the 
estimated  charges  are  in  the  $25-$250 
range,  then  USAID  in  its  discretion, 
before  processing  the  request,  may 
require  either — 

(1)  An  advance  deposit  of  the  entire 
estimated  charges  or  (2)  Written 
confirmation  of  the  requester's 
willingness,  when  billed,  to  pay  such 
charges. 

(e)  Waiving  or  reducing  fee.  In 
accordance  with  section  (4)(A)(ii)  of  the 
FOLA,  the  Agency  will  furnish 
documents  without  charge  or  at  reduced 
charges  if  disclosure  of  the  information 
is  "in  the  public  interest"  in  that  such 
disclosure  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  A 
requester  may  at  any  time,  up  to  a 
period  not  to  exceed  thirty  days  from 
the  final  USAID  decision  concerning 
his/her  request,  request  such  waiver  or 
reduction  of  fee  by  letter  addressed  to 
the  Chief,  Customer  Outreach  and 
Oversight  Staff;  such  request  shall 
address  the  above  criteria  for  waiver. 
Such  request  will  initially  be  decided  by 
the  Chief,  Customer  Outreach  and 
Oversight  Staff,  or  his/her  designee; 
such  decision  will  normally  be  made, 
and  the  requester  so  advised,  within  ten 
working  days  of  its  receipt.  The 
requester,  if  dissatisfied  with  that 
decision,  may  appeal  pursuant  to  the 
same  procedures  as  apply  under 

§  212.36  and  §  212.37  of  this  part. 

(f)  Restrictions  on  assessing  fees.  With 
the  exception  of  requesters  seeking 
documents  for  a  commercial  use. 
Section  (4)(A)(iv)  of  the  FOIA.  as 
amended,  requires  agencies  to  provide 
the  first  100  pages  of  duplication  and 
the  first  two  hours  of  search  time 
without  charge.  Moreover,  this  section 
prohibits  agencies  from  charging  fees  to 
any  requester,  including  commercial  use 
requesters,  if  the  cost  of  collecting  a  fee 
would  be  equal  to  or  greater  than  the  fee 
itself.  These  provisions  work  together  so 
that,  except  for  commercial  use 
requesters,  the  Agency  will  not  begin  to 
assess  fees  until  it  has  provided  such 
free  search  and  reproduction.  For 
example,  for  a  request  that  involved  two 
hours  and  ten  minutes  of  search  time 
and  resulted  in  105  pages  of  documents, 
the  Agency  will  determine  the  cost  of 
only  ten  minutes  of  search  time  and 
only  five  pages  of  reproduction.  If  this 
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■  ost  is  equal  to  or  less  than  the  cost  of 
processing  the  payment  instrument — a 
figure  which  the  Agency  will  from  time 
to  time  review  and  determine — then 
there  will  be  no  charge  to  the  requester. 
(g)  Other  provisions — (1)  Charges  for 
unsuccessful  search.  The  Agency  will 
assess  charges  for  time  spent  searching 
even  if  the  Ager.cy  fails  to  locate  the 
records  or  if  records  located  are 
determined  to  be  exempt  from 
disclosure 

(2)  Aggregating  requesters.  When  the 
Agencv  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Agency  will  aggregate  any  such 
requesters  and  charge  accordingly. 

(3)  Effect  of  the  Debt  Collection  Act  of 
1982  (Public  Law  97-365).  The  Agency 
will  use  the  authorities  of  the  Debt 
Collection  Act,  including  disclosure  to 
consumer  reporting  agencies  and  use  of 
collection  agencies,  where  appropriate, 
to  encourage  repayment. 

(4)  Remittances,  (i)  Remittances  will 
be  in  U.S.  Dollars  in  the  form  of  either 

a  personal  check  or  bank  draft  drawn  on 
a  bank  in  the  United  States  or  a  money 
order. 

(ii)  Remittances  shall  be  made  payable 
to  the  order  of  the  U.S.  Treasury  and 
mailed  to  the  Chief,  Customer  Outreach 
and  Oversight  Staff,  at  the  address  set 
forth  in  §  212.33(a)  of  this  part. 

§  212.36    Denial  of  request  for  access  to 
records. 

IdJ  If  It  IS  determined  that  the  Agency 
cannot  comply  with  all  or  part  of  a 
request  for  records,  the  person  making 
!he  request  shall  be  immediately 
notified  of  the  determination,  the 
reasons  for  the  determination,  the  name 
and  title  of  each  officer  responsible  for 
the  denial,  and  the  right  of  the  person 
to  appeal  the  adverse  determination. 

(b)  The  denial  of  a  request  for  records 
may  be  made,  initially,  only  by  the 
Chief,  Customer  Outreach  and  Oversight 
Staff,  or  his/her  designee. 

(c)  (!)  Any  person  who  has  been 
denied  access  to  records  pursuant  to 
this  section  may  appeal  the  relevant 
decision  not  later  than  thirty  days  after 
the  date  of  the  notification  of  denial  or, 
m  the  case  of  a  partial  denial,  not  later 
than  thirty  days  after  the  date  the 
releasable  documents  are  actually 
furnished  to  the  person  making  the 
request,  whichever  is  later.  The  appeal 
shall  be  in  writing  addressed  to  the 
Agency's  FOIA  Appeals  Officer,  who  is: 

The  Director.  Office  of  Administrative 
Services.  Bureau  for  Management,  Room 
803,  SA-2.  Agency  for  International 


Development,  21st  and  Virginia  Ave., 
N.W.,  Washington,  D.C.,  20523-0217. 

(2)  In  order  for  the  Agency  to  make  a 
timely  response  to  the  appeal,  both  the 
text  of  the  appeal  and  its  envelope  must 
be  plainly  marked  "FDIA  Appeal".  The 
appeal  must  contain  a  reasonable 
description  of  the  record  sought  and 
withheld,  a  copy  of  the  initial  decision 
to  deny  access  and  any  other 
information  that  will  enable  the  Appeals 
Officer  to  make  the  final  decision. 

§  21 2.37    Procedures  for  agency 
consideration  of  appeals. 

(a)  Upon  receipt  of  the  appeal  by  the 
Appeals  Officer,  a  maximum  of  twenty 
working  days  Will  normally  be  taken  to 
decide  the  appeal.  In  unusual 
circumstances,  as  defined  in  §  212,34, 
the  twenty  working  days  may  be 
extended  by  ten  working  days  or  by  the 
number  of  days  not  used  in  the  original 
denial  of  the  request. 

(b)  If  the  appeal  is  granted,  the  person 
making  the  appeal  shall  be  immediately 
notified  and  copies  of  the  releasable 
dociunents  shall  be  made  available 
promptly  thereafter  upon  receipt  of 
appropriate  fees  as  set  forth  in  §  212.35. 
If  the  appeal  is  denied  in  whole  or  part, 
the  person  making  the  request  shall  be 
immediately  notified  of  the  decisions 
and  of  the  provisions  for  judicial  review 
of  the  Agency's  denial  of  the  request. 

(c)  In  the  event  a  determination  is  not 
issued  within  the  applicable  time  limit 
and  the  person  making  the  request 
therefore  chooses  to  sue  the  Agency,  the 
Agency-level  determination  process 
shall  nonetheless  continue. 

(d)  If  an  appeal  not  properly  marked 
"FOIA  Appeal"  on  the  text  of  the  appeal 
and/or  envelope  is  thereby  delayed  in 
reaching  the  Appeals  Officer,  it  will  not 
be  deemed  received  by  the  Appeals 
Officer  until  actually  received  by  him/ 
her.  In  such  event,  the  person  making 
the  appeal  will  be  fimiished  notice  of 
the  effective  date  of  receipt. 

§212.38    Predisclosure  notification 
procedures  for  confidential  commercial 
information. 

(a)  In  general.  Confidential 
commercial  information  provided  to  the 
Agency  shall  not  be  disclosed  pursuant 
to  a  FOIA  request  except  in  accordance 
with  this  section.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Confidential  commercial 
information  means  records  provided  to 
the  Agency  by  a  submitter  that  arguably 
contain  material  exempt  from  release 
under  Exemption  4  of  FOIA,  5  U.S.C. 
552(b)(4),  beicause  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 


(2)  Submitter  means  any  person  or 
entity  who  provides  confidential 
commercial  information  to  the  Agency. 
The  term  "submitter"  includes,  but  is 
not  limited  to,  corporations,  state 
governments  and  foreign  governments. 

(b)  .\otice  to  submitters  Whenever  the 
Agency  receives  a  FOIA  request  for 
confidential  commercial  information 
and,  pursuant  to  paragraph  (c)  of  this 
section,  the  submitter  of  such 
information  is  entitled  to  receive  notice 
of  that  request,  then  the  .^gencv  shall 
promptly  notify  the  submitter  that  it  has 
received  the  request,  unless  such  a 
notice  is  not  required  pursuant  to 
paragraph  (g)  of  this  section.  The  notice 
shall  be  in  writing  and  shall  either 
describe  the  exact  nature  of  the 
confidential  commercial  information 
requested  or  provide  a  copy  of  the 
records  or  portion  of  the  records 
containing  the  confidential  commercial 
information.  The  notice  shall  be 
addressed  to  the  submitter  and  mailed, 
postage  prepaid,  first  class  mail,  to  the 
submitter's  last  known  address.  Where 
notice  is  required  to  be  given  to  a 
voluminous  number  of  submitters,  in 
lieu  of  such  a  mailing  the  notice  may  be 
posted  or  published  in  a  manner  and 
place  reasonably  calculated  to  provide 
notice  to  the  submitters 

(c)  When  notice  is  required;  related 
matters.  (1)  For  confidential  commercial 
information  submitted  prior  to  January 
1,  1988,  the  Agency  shall  provide  a 
submitter  with  notice  of  its  receipt  of  a 
FOIA  request  whenever: 

(i)  The  records  are  less  than  ten  years 
old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  information;  or 

(ii)  The  Agency  has  reason  to  beheve 
that  the  disclosure  of  the  information 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm  to  the 
submitter  thereof. 

(2)  For  confidential  commercial 
information  submitted  to  the  Agency  on 
or  after  January  1.  1988,  the  Agency 
shall  provide  a  submitter  with  notice  of 
its  receipt  of  a  FOIA  request  whenever: 

(i)  The  submitter  has  designated  the 
information  as  confidential  commercial 
information  pursuant  to  the 
requirements  of  this  section;  or 

(ii)  The  Agency  has  reason  to  believe 
that  the  disclosure  of  the  information 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm  to  the 
submitter. 

(3)  Notice  of  a  request  for  confidential 
commercial  information  falling  within 
paragraph  (c)(2)(i)  of  this  section  shall 
be  required  for  a  period  of  not  more 
than  ten  years  after  the  date  of 
submission  unless  the  submitter 
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provides  reasonable  justification  for  a 
designation  period  of  greater  duration. 

(4)  A  submitter  shah  use  good-faith 
efforts  to  designate  by  appropriate 
markings,  either  at  the  time  a  record  is 
submitted  to  the  Agency  or  within  a 
reasonable  period  of  time  thereafter, 
those  portions  of  the  record  which  it 
deems  to  contain  confidential 
commercial  information.  The 
designation  shall  be  accompanied  by  a 
certification  made  by  the  submitter,  its 
agent  or  designee  that  to  the  best  of  the 
submitter's  knowledge,  information  and 
belief,  the  record  does,  in  fact,  contain 
confidential  commercial  information 
that  theretofore  has  not  been  disclosed 
to  the  public. 

(5)  Whenever  the  Agency  provides 
notice  to  the  submitter  in  accordance 
vdth  paragraph  (c)  of  this  section,  the 
Agency  shall  at  the  same  time  provide 
written  notice  to  the  requester  that  it  is 
affording  the  submitter  a  reasonable 
period  of  time  within  which  to  object  to 
the  disclosure,  and  that,  therefore,  the 
Agency  may  be  required  to  enlarge  the 
time  within  which  it  otherwise  would 
respond  to  the  request. 

(d)  Opportunity  to  object  to 
disclosure.  To  the  extent  permitted  by 
law,  the  notice  required  by  paragraph  (c) 
of  this  section  shall  afford  a  submitter 

a  reasonable  period  of  time  writhin 
which  the  submitter  or  its  authorized 
representative  may  provide  the  Agency 
with  a  written  objection  to  the 
disclosure  of  the  confidential 
commercial  information  and 
demonstrate  why  the  submitter  believes 
that  the  records  contain  confidential 
commercial  information  whose 
disclosure  would,  probably,  cause 
substantial  competitive  injury  to  the 
submitter.  Except  where  a  certification 
already  has  been  made  in  conformance 
vvdth  the  requirements  of  paragraph 
(c)(4)  of  this  section,  the  objection  shall 
be  accompanied  by  certification  made 
by  the  submitter,  its  agent  or  designee, 
that  to  the  best  of  the  submitter's 
knowledge,  information  and  belief,  the 
record  does,  in  fact,  contain  confidential 
commercial  information  that  theretofore 
has  not  been  disclosed  to  the  public. 
Information  provided  by  a  submitter 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 

(e)  Notice  of  intent  to  disclose.  (1)  The 
Agency  shall  give  careful  consideration 
to  objections  made  by  a  submitter 
pursuant  to  paragraph  (d)  of  this  section 
prior  to  making  any  administrative 
determination  of  the  issue.  Whenever 
the  Agencv  decides  to  disclose 
information  despite  the  objection  of  a 
submitter,  the  Agency  shall  forward  to 
the  submitter  a  written  notice  which 
shall  Include; 


(i)  A  statement  of  the  reasons  for 
which  a  submitter's  disclosure 
objections  were  not  sustained;  and 

(ii)  A  description  of  the  information  to 
be  disclosed. 

(2)  To  the  extent  permitted  by  law,  the 
notice  required  to  be  given  by  paragraph 
(e)(1)  of  this  section  shall  be  provided 
to  the  submitter  a  reasonable  number  of 
days  prior  to  the  specific  disclosure 
date. 

(3)  Whenever  the  Agency  provides 
notice  to  the  submitter  in  accordance 
writh  paragraphs  (e)  (1)  and  (2)  of  this 
section,  the  Agency  shall  at  the  same 
time  notify  the  requester 

(i)  That  such  a  notice  has  been  given 
and 

(ii)  Of  the  proposed  date  for 
disclosure. 

(f)  Notice  of  lawsuit.  When  a  requester 
brings  suit  seeking  to  compel  the 
disclosure  of  information  for  which 
notice  is  required  pursuant  to  paragraph 
(c)  of  this  section,  the  Agency  shall 
promptly  notify  the  submitter  that  such 
suit  has  been  filed. 

(g)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  this  section 
shall  not  apply  if 

(1)  The  Agency  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  an  Agency  rule  that; 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  Specifies  narrow  classes  of  records 
submitted  to  the  Agency  that  are  to  be 
released  under  the  FOIA;  and 

(iii)  Provides  in  exceptional 
circvimstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm; 

(4)  For  purposes  of  paragraph  (c)  of 
this  section,  the  information  requested 
was  not  designated  by  the  submitter  as 
exempt  from  disclosure  when  the 
submitter  had  an  opportunity  to  make 
such  designation  at  the  time  of 
submission  of  the  information  or  within 
a  reasonable  time  thereafter,  unless; 

(i)  The  Agency  has  substantial  reason 
to  beheve  that  disclosure  of  the 
information  would  result  in  competitive 
harm;  or 

(ii)  The  designation  made  by  the 
submitter  appears  obviously  frivolous; 
except  that,  in  such  case,  the  Agency 
must  provide  the  submitter  with  written 
notice  of  any  final  administrative 
disclosure  determination  wdthin  a 
reasonable  number  of  days  prior  to  the 
specified  disclosure  date. 


Subpart  E — Exemptions  ^rorr. 
Disclosure 

§212.41     Exemptions  from  publicatior,  anc 
disclosure  reoucements  ot  subparts  B,  C, 
and  0. 

None  of  the  provisions  of  subparts  B, 
C,  and  D  which  provide  for  publication 
and  disclosure  of  certain  information 
and  records  shall  be  apphcable  to 
matters  that  are: 

(a)  Specifically  authorized  under 
criteria  estabhshed  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order; 

(b)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Agency; 

(c)  Specifically  exempted  from 
disclosure  by  statute; 

(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  and  confidential; 

(e)  Interagency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(f)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(1)  Would  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(5)  Would  disclose  techniques  and 
procedure  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(h)  Contained  in  or  related  to 
examination,  operating,  or  condition 
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reports  prepared  by.  on  behalf  of,  or  for 
the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  and 

(i)  Geological  and  geophysical 
information  and  data  (including  maps) 
concerning  wells. 

§212.42    Exemption  from  5  U.S.C.  552. 

Whenever  a  request  is  made  which 
involves  access  to  records  described  in 
paragraph  (g)  of  §212.41  and  the 
investigation  or  proceedings  involves  a 
possible  violation  of  criminal  law;  and 
there  is  reason  to  believe  that  the  subject 
of  the  investigation  or  proceeding  is  not 
aware  of  its  pendency,  and  disclosure  of 
the  existence  of  the  records  could 
reasonably  be  expected  to  interfere  with 
enforcement  proceedings,  the  Agency 
may,  during  only  such  time  as  that 
circumstances  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  5  U.S.C.  552  and  this 
subpart. 

Subpart  F— Opening  of  Records  fc 
Nonofticial  Research  Purposes 

§212.51     General  policy. 

(a)  The  Agency  vdll  open  its  records 
on  an  equitable  basis  to  all  individuals 
engaged  in  private  research  as  soon  as 
such  action  may  be  taken  without 
adversely  affecting  the  national  security, 
the  maintenance  of  friendly  relations 
with  other  nations,  the  efficient 
operation  of  the  Agency,  or  the 
administrative  feasibiUty  of  servicing 
requests  for  access  to  such  records. 

(b)  Access  for  research  purposes  to  the 
classified  foreign  policy  records  in  the 
Agency's  custody  will  be  governed  by 
the  regulations  of  the  Department  of 
State  with  respect  thereto,  as  set  forth  in 
part  6,  chapter  II  of  title  II  of  the  Code 

of  Federal  Regulations.  Application  for 
such  access  may  be  made  to  the  Chief, 
Customer  Outreach  and  Oversight  Staff, 
at  the  address  listed  in  §  212.33(a)  of 
this  part.  That  officer,  or  his/her 
designee,  in  consultation  with  the 
Director,  Historical  Office,  Department 
of  State,  or  his/her  designee,  will 
determine  the  action  to  be  taken  and 
will  so  advise  the  researcher. 

Dated:  luly  31.  1996. 
VViilene  L.  Smith, 

Public  Affairs  Specialist,  Office  of  Admin. 

Services. 

(FR  Doc.  96-20880  Filed  8-19-96;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parts  19  and  20 

Pin  29tx:^-Anl 

Appeals  Regulations,  Rules  of 
practice  Hearings  Before  the  Board  of 
Veterans  Appeals  at  Department  of 
Veterans  Affairs  Field  Facilities 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Appeals  Regulations  for  the  Board  of 
Veterans'  Appeals  (Board)  to  shorten 
fttjm  60  days  to  30  days  the  minimum 
notice  the  Department  of  Veterans 
Affairs  (VA)  must  give  an  appellant  of 
the  date  and  place  of  a  hearing  before 
tlie  Board  at  a  VA  field  facility.  This 
change  will  help  reduce  the  number  of 
"no  shows"  at  field  hearings. 

This  document  also  amends  the 
Board's  Rules  of  Practice  to  change, 
from  the  initiation  of  an  appeal  to  the 
perfection  of  the  appeal,  the  event 
beginning  the  period  during  which  an 
appellant  may  request  a  hearing  before 
the  Board  at  a  VA  field  facility.  This 
change  would  reduce  the  number  of 
hearings  scheduled  for  appellants  who 
never  perfect  their  appeals. 

The  Board  adjudicates  appeals  of 
denials  of  claims  for  veterans'  benefits. 
EFFECTIVE  DATE:  August  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Chief  Counsel,  Board 
of  Veterans'  Appeals,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202-565- 
5978). 

SUPPLEMENTARY  INFORMATION:  Former  38 
CFR  19.76  generally  required  VA  to 
notify  an  appellant  and  his  or  her 
representative  of  the  time  and  place  of 
a  hearing  before  the  Board  at  a  VA  field 
facility  at  least  60  days  before  the 
hearing.  The  Board  has  consistently 
experienced  a  high  rate  of  "no  shows" 
at  such  hearings — sometimes  as  high  as 
60  percent — which  we  believe  is  due,  at 
least  in  part,  to  the  relatively  long  time 
between  notice  of  the  hearing  and  the 
hearing.  VA  believes  that  30  days' 
notice  to  appellants  and  their 
representatives  is  sufficient  and  may 
help  reduce  the  rate  of  "no  shows"  at 
field  hearings.  We  have  therefore 
changed  §  19.76  accordingly. 

Former  38  CFR  20.703  permitted  an 
appellant  to  request  a  hearing  before  the 
Board  at  a  VA  field  facility  any  time 
after  filing  a  notice  of  disagreement, 
which  initiates  an  appeal  to  the  Board. 
A  substantive  appeal  (VA  Form  9)  must 
be  filed  to  perfect  an  appeal.  38  CFR 


20.200  Historically,  fewer  than  65%  of 
VA  claimants  who  initiated  an  appeal 
perfected  it  By  allowing  an  appellant  to 
request  a  hearing  before  perfecting  the 
appeal.  X'.^  e.xpended  resources 
scheduling  hearings  for  appellants  who 
never  perfected  their  appeals.  We 
therefore  have  changed  §  20.703  to 
permit  an  appellant  to  request  a  hearing 
before  the  Board  at  a  field  facility  only 
when  or  after  filing  a  substantive 
appeal 

This  final  rule  concerns  agency 
procedure  or  practice  and, 
consequently,  pursuant  to  5  U.S.C.  553, 
is  exempt  from  notice  and  comment 
requirements. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  will 
affect  VA  beneficiaries  and  will  not 
affect  small  businesses.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

List  of  Subjects 

38  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

38  CFR  Part  20 

Administrative  practice  and 
procedure,  Claims,  Lawyers,  Legal 
services.  Veterans. 

Approved:  June  28, 1996. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  parts  19  and  20  are 
amended  as  set  forth  below: 

PART  19— BOARD  OF  VETERANS' 
APPEALS;  APPEALS  REGULATIONS 

1.  The  authority  citation  for  part  19  ' 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a]. 

Subpart  D — Hearings  Before  the  Board 
of  Veterans'  Appeals  at  Department  of 
Veterans  Affairs  Field  Facilities 

§  19.76    (Amended] 

2.  Section  19.76  is  amended  by 
removing  "60  days"  each  time  it 
appears  and  adding,  in  its  place,  "30 

days". 

PART  20— BOARD  OF  VETERANS- 
APPEALS:  RULES  OF  PRACTICE 

3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 


UMI 
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Subpart  H — Hearings  on  Appeal 

4.  Section  20.703  is  revised  to  read  as 
follows: 

§  20.703     Rule  703.  When  a  hearing  Before 
the  Board  of  Veterans  Appeals  at  a 
Department  of  Veterans  Affairs  field  taciliry 
may  be  requested 

An  apppiiant,  or  an  appellant's 
representative,  may  request  a  hearing 
before  the  Board  of  Veterans'  Appeals  at 
a  Department  of  Veterans  Affairs  field 
facility  when  submitting  the  substantive 
appeal  (VA  Form  9)  or  anytime 
thereafter,  subject  to  the  restrictions  in 
Rule  1304  (§20.1304  of  this  part). 
Requests  for  such  hearings  before  a 
substantive  appeal  has  been  filed  will  be 
rejected. 

(Authority:  38  U.S.C.  7105(a),  7107) 

[FR  Doc.  96-21125  Filed  &-19-96:  8:45  am) 

BILUNG  CODE  S320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRt -5552-5] 

Indiana;  Final  Authorization  ot 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

summary:  Indiana  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resoiu-ce  Conservation  and  Recovery 
Act  of  1976  as  amended  (hereinafter 
RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Indiana's 
apphcation  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Indiana's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Indiana's  hazardous  waste 
program  revisions,  subject  to  authority 
retained  by  EPA  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(hereinafter  HSWA).  Indiana's 
application  for  program  revision  is 
available  for  pubUc  review  and 
comment. 

EFFECTIVE  DATE:  Final  authorization  for 
Indiana  shall  be  effective  October  21, 
1996  unless  EPA  publishes  a  prior 
Federal  Register  action  withcfrawing 
this  immediate  final  rule.  All  comments 
on  Indiana's  program  revision 
application  must  be  received  by  the 
close  of  business  September  19, 1996. 


ADDRESSES:  Copies  of  Indiana's  program 
revision  application  are  available  for 
inspection  and  copying,  from  9  a.m.  to 
4  p.m.,  at  the  following  addresses: 
Indiana  Department  of  Environmental 
.Management,  100  North  Senate,  P.O. 
Box  6015,  Indianapolis,  Indiana  46206- 
6015,  contact:  Lynn  West  (317)  232- 
3593;  U.S.  EPA.  Region  5,  DR-7J,  71  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604, 
contact:  Gary  Westefer  (312)  886-7450. 
Written  comments  should  be  sent  to  Mr. 
Gary  Westefer,  Indiana  Regulatory 
Specialist,  U.S.  EPA,  Office  of  RCRA, 
DR-7J,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois  60604,  phone  312/886-7450. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Westefer,  U.S.  EPA  Region  5,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Phone:  312/886-7450. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  vdth  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA 
or  the  Act).  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984. 
hereinafter  HSWA)  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  interim  authorization  for  the 
HSWA  requirements  under  Section . 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

In  accordance  with  40  CFR  271.21, 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  124, 
260-266.  268,  270,  273  and  279. 

B.  Indiana 

Indiana  initially  received  final 
authorization  for  its  program  effective 
January  31,  1986.  (51  FR  3955,  January 
30, 1986.)  Indiana  received 
authorization  for  revisions  to  its 
program  effective  on  December  31, 19i36 
(51  FR  39752,  October  31,  1986), 
January  19,  1988  (53  FR  128,  January  5. 
1988),  September  11,  1989  (54  FR 
29557,  July  13,  1989),  September  23, 
1991  (56  FR  33717,  July  23. 1991), 


September  23,  1991  (56  FR  33866.  July 
24,  1991  ),  September  27,  1991  (56  FR 
35831.  July  29, 1991),  and  September 
30,  1991  (56  FR  36010.  July  30. 1991). 
On  September  23.  1992,  Indiana 
submitted  a  program  revision 
application  for  an  additional  revision  to 
its  authorized  program.  This  program 
revision  is  due  to  an  Indiana  Legislative 
Services  requirement  that  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  recodify  its 
hazardous  waste  management  rules  in 
order  to  incorporate  by  reference  their 
Federal  equivalent.  The  IDEM  became 
the  State  agency  responsible  for 
administering  the  authorized  RCRA 
hazardous  waste  management  program 
in  Indiana  as  of  April  1. 1986.  Those 
rules  that  were  codified  as  title  329  of 
the  Indiana  Administrative  Code. 
Article  3  (329  LAC  3)  were  recodified  as 
title  329  of  the  Indiana  Administrative 
Code  Article  3.1  (329  L\C  3.1).  This 
program  revision  reflects  the  recodified 
rules  that  tjecame  effective  February  24, 
1992.  The  recodified  rules  effectively 
continue  the  original  329  LAC  3  rules 
and  in  no  way  alter  the  State's 
regulatory  and  statutory  equivalence  to 
the  Federal  RCRA  program.  On  August 
5, 1992,  the  Indiana  Attorney  General 
certified  that  the  recodification  of 
Indiana's  hazardous  waste  management 
rules  does  not  affect  the  IDEM's 
authority  to  implement  the  State's 
authorized  RCRA  program. 

EPA  has  reviewed  Indiana's 
application,  and  has  made  an  immediate 
final  decision  that  Indiana's  hazardous 
waste  program  revision  does  reflect  the 
State's  equivalency  with  the  Federal 
program  and  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  to 
Indiana  for  its  additional  program 
modification.  The  public  may  submit 
vmtten  comments  on  EPA's  immediate 
final  decision  up  until  September  19, 
1996.  Copies  of  Indiana's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Indiana's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If,an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 
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On  October  21,  1996,  Indiana  will  be 
authnnzeii  to  carry  out,  in  lieu  of  the 
F'llera!  prduram.  those  provisions  of  the 
States  program  which  were  recodified 


at  title  329  of  the  Indiana 
Administrative  Code,  Article  3.1,  and 
which  are  analogous  to  the  following 
Resource  Conservation  and  Recovery 


Act  rules  found  at  Title  40  of  the  Code 
of  Federal  regulations: 
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40  CFR  262  — AppencSx:  Uniform  Hazardous 

Waste  Manifest  and  Instructions. 
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1-15-^  ., 
1-15-5  .. 
1-15-6  .. 
1-15-7  .. 
1-15-8  .. 
1-15-9  .. 
1-15-10 
1-14-26 
1-14-27 
1-14-28 
1-14-29 
1-14-30 
1-14-31 
1-14-32 
1-14-33 
1-14-34 
1-14-35 
1-14-36 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-T  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-3  .... 
1-9-1  .... 
1-^-3  .... 
1-0-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  ..„ 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  „.. 
1-9-1  .... 
1-9-1  .... 
1-*-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  „_ 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .... 
1-9-1  .™ 
1-9-1  .... 
1-9-1   ..„ 


Former  I  AC  provision 


329 

lAC  3-^6-11 

329 

iAC  3-47-1 

329 

lAC  3-47-2 

329 

IAC  3-J7-3 

329 

iAC  3-47-^ 

329 

IAC  3-47-6 

329 

IAC  3-^7-6 

329 

iAC  3-^7-7 

329 

IAC  3-47-8 

329 

IAC  3-47-9 

329 

iAC  3-17-10 

329 

IAC  3-22-26 

329 

IAC  3-22-27 

329 

IAC  3-22-28 

329 

IAC  3-22-29 

329 

IAC  3-22-30 

329 

IAC  3-22  -31 

329 

IAC  3-22-32 

329 

IAC  3-22-33 

329 

IAC  3-22-34 

329 

IAC  3-22-35 

329 

IAC  3-22-36 

329 

IAC  3-48-1 

329 

IAC  3-4&-2 

329 

IAC  3-48-3 

329 

IAC  3-48-4 

329 

IAC  3-4&-5 

329 

IAC  3-48-6 

329 

IAC  3-48-7 

329 

IAC  3-48-8 

329 

IAC  3-48-9 

329 

IAC  3-49-1 

329 

IAC  3-49-2 

329 

IAC  3-49-3 

329 

IAC  3-49-4 

329 

IAC  3-49-5 

329 

IAC  3-49-6 

329 

IAC  3-49-7 

329 

IAC  3-49-8 

329 

IAC  3-49-9 

329 

IAC  3-49-10 

329 

IAC  3-50-1 

329 

IAC  3-50-2 

329 

IAC  3-50-3 

329 

IAC  3-50-1 

329 

IAC  3-50-5 

329 

IAC  3-50-6 

329 

IAC  3-50-7 

329 

IAC  3-50-8 

329 

IAC  3-51-1 

329 

IAC  3-51-2 

329 

IAC  3-51-3 

329 

IAC  3-51-4 

329 

IAC  3-51-5 

329 

IAC  3-51-6 

329 

IAC  3-51-7 

329 

IAC  3-52-1 

329 

IAC  3-52-2 

329 

IAC  3-52-3 

329 

IAC  3-52-4 

329 

IAC  3-52-5 

329 

IAC  3-52-6 

329 

IAC  3-52-7 

329 

IAC  3-52-8 

329 

IAC  3-52-9 

329 

IAC  3-52-10 

329 

IAC  3-52-1 1 

329 

AC  3-53-1 

329 

AC  3-53-2 

329 

AC  3-53-3 

329 

AC  3-53-4 

329 

AC  3-53-5 

329 

AC  3-53-6 

329 

AC  3-53-7 

A, 
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Federal  provision 


JO  CFR  264.314  

40  CFR  264.315  

40  CFR  264.316  „..- 

40  CFR  264.317  „.. 

40  CFR  264.340  

40  CFR  264.341    

40CPR  254.342  

40  CFR  264.343  

40  CFR  264.344  

40  CFR  264.345  

40  CFR  264.347  

40  CFR  264.351   

40  CFR  264.600 

40  CFR  264.601   

40  CFR  264.602  

40  CFR  264.603  

40  CFR  264,1030  

40  CFR  264.1031    

40  CFR  264.1032  

40  CFR  264.1033  

40  CFR  264.1034  

40  CFR  264.1035  

40  CFR  264.1036  

40  CFR  264.1050  

40  CFR  264.1051    

40  CFR  264.1052  

40  CFR  264.1053  

40  CFR  264.1054  

40  CFR  264.1055  

40  CFR  264.1056  

40  CFR  264.1057  

40  CFR  264.1058  

40  CFR  264.1059  

40  CFR  264.1060  

40  CFR  264.1061    , 

40  CFR  264.1062  

40  CFR  264.1063  , 

40  CFR  264.1064  

40  CFR  264.1065  ...;. 

40  CFR  264.— Appendix  I  ... 
40  CFR  264.— Appendix  IV 
40  CFR  264.— Appendix  V  , 
40  CFR  264.— Appendix  VI 
40  CFR  264.— Appendix  IX 

40  CFR  265.1    

40  CFR  265.4  

40  CFR  265.10  

40  CFR  265.11    

40  CFR  265.12   

40  CFR  265.13  

40  CFR  265.14  

40  CFR  265.15  

40  CFR  265.16  

40  CFR  265.17  

40  CFR  265.18  

40  CFR  265.30 

40  CFR  265.31    

40  CFR  265.32  

40  CFR  265.33  

40  CFR  265.34  

40  CFR  265.35  

40  CFR  266.37 

40  CFR  265.50  

40  CFR  265.51   

40  CFR  265.52  

40  CFR  265.53  

40  CFR  265.54  

40  CFR  265.55  

40  CFR  265.56  ....: 

40  CFR  265.70 

40  CFR  265.71   

40  CFR  265.72  

40  CFR  265.73  

40  CFR  265.74  


Recodified  lAC  provision 


329  I  AC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1 
329  (AC  3.1-9-1 
329  I  AC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1 
329  (AC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1 
329  lAC  3.1-9-1   , 
329  I  AC  3.1-9-1   , 
329  I  AC  3.1-9-1   . 
329  lAC  3.1-9-1   , 
329  lAC  3.1-9-1   , 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  (AC  3.1-9-1   . 
329  I  AC  3.1-9-1   . 
329  I  AC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1    . 
329  lAC  3.1-9-1    . 
329  I  AC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  I  AC  3.1-9-1    . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1   . 
329  lAC  3.1-9-1    . 
329  lAC  3.1-10-2 
329  lAC  3.1-10-1 
329  I  AC  3.1-10-1 
329  lAC  3.1-10-1 
329  I  AC  3.1-10-1 
329  lAC  3.1-10-1 
329  I  AC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  I  AC  3.1-10-1 
329  I  AC  3.1-10-1 
329  I  AC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1 
329  I  AC  3.1-10-1 
329  I  AC  3.1-10-1 
329  I  AC  3.1-10-1 
329  I  AC  3.1-10-1 
329  lAC  3.1-10-1 
329  I  AC  3.1-10-1 
329  lAC  3.1-10-1 
329  lAC  3.1-10-1   , 
329  lAC  3.1-10-1   . 


Former  lAC  provision 


329  lAC  3-53-8 

329  (AC  3-53-9 

329  lAC  3-53-10 

329  lAC  3-63-11 

329  lAC  3-54-1 

329  lAC  3-54-2 

329  lAC  3-54-3 

329  lAC  3-54-4 

329  lAC  3-54-5 

329  lAC  3-54-6 

329  lAC  3-54-7 

329  lAC  3-54-8 

329  lAC  3-54-9.1 

329  lAC  3-54-9.2 

329  lAC  3-54-9.3 

329  lAC  3-54-9.4 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

329  lAC  3-32-2 

329  lAC  3-32-4 

329  lAC  3-32-5 

329  lAC  3-32-6 

329  lAC  3-32-8 

329  lAC  3-15-1 

329  lAC  3-15-2 

329  lAC  3-16-1 

329  lAC  3-16-2 

329  lAC  3-16-3 

329  lAC  3-16-4 

329  lAC  3-16-5 

329  lAC  3-16-6 

329  lAC  3-16-7 

329  lAC  3-16-8 

329  lAC  3-16-9 

329  lAC  3-17-1 

329  lAC  3-17-2 

329  lAC  3-17-3 

329  lAC  3-17^ 

329  lAC  3-17-5 

329  lAC  3-17-6 

329  lAC  3-17-7 

329  lAC  3-18-1 

329  lAC  3-18-2 

329  lAC  3-18-3 

329  lAC  3-18-4 

329  lAC  3-18-5 

329  lAC  3-18-6 

329  lAC  3-18-7 

329  lAC  3-19-1 

329  lAC  3-19-2 

329  lAC  3-19-3 

329  lAC  3-19-4 

329  lAC  3-19-5 
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Recodified  lAC  provision 


Former  I  AC  provision 


40CFR 
40  CFR 

40CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 


265  75    .... 

265.75  

265.77  

265-90  ..... 
265  9-  ..... 
265  92    

265.93  ..., 

265.94   , 

265  110  ..., 
255  1 1 1  ..., 
265  112  ..., 
265  113  ..., 
265  114  .... 
265  115  .... 

265.116  .... 

265.117  .... 

265.118  .... 
265  119  .... 
265.120  .... 
265.140  .... 
265  141  .... 

265.142  .... 

265.143  .... 
265.'' 43(a) 
265  143(b) 
265  M3(c) 
265. '43(d) 
265  143(e) 
265,143(0  . 
265.143(g) 
265  143(h) 

265.144  .... 


265 
265 

255 


45  .... 

4553) 

45, b) 

45^0) 


265  '46 id)  .... 
265  '45(6)  .... 

265, '45(f)  

265  '45(g)  .... 
265  MSih)  .... 

265  146  „ 

265  147  

265  148  

265  '51(a)  .... 
265  151(b)  .... 
265  '51(C)  .... 
265  '51(d)  .... 
265  151(e)  .... 
265  151(f)  ..... 
255  151(g)  .... 
265  151(h)(1) 
265.151(h)(2) 

266.151(1)  

265  1510)  

265  1 70  

265  171  

265  172  

265  173  

265  174  

265  176  

265. '77  

90  

9-  

92  

93  


255 
265 
265 
265 


265  194 
265  195 
265  '96 
265  '97 
255  -98 
265  '99 
265  200 
265,201 


329  lAC  3. 

1-10-1   .. 
1-10-1   .. 

329  lAC  3. 

, ^.. 

329  lAC  3. 

1-10-1   .. 

■■>■••■■•••■•••••••••■•••••••■••••«••»••• 

329  lAC  3. 

1-10-1   „ 

329  lAC  3. 

1-10-1   .. 

329  lAC  3. 

1-10-1   .. 

•H »•••••■■•••••••■•■■■■■■■■■■• ■■•■■■•>•■. 

329  lAC  3. 

1-10-1   .. 
1-10-1   .. 
1-10-1   .. 
1-10-1   .. 

329IAC3. 

329  lAC  3. 

329  lAC  3. 

329  lAC  3. 

1-10-1   .. 

329  lAC  3. 

1-10-1   .. 

329  lAC  3. 

1-10-1   .. 
1-10-1   .. 

329  lAC  3. 

329  lAC  3. 

1-10-1   .. 
1-10-1   .. 
1-10-1   .. 

329IAC3. 

329  lAC  3. 

329IAC3. 

1-10-1   .. 
1-10-1   .. 

329  lAC  3. 

329  lAC  3. 

1-14-1   .. 

.■.■•.»•■•..■■.•■•••••■             •         •     >••••• 

329IAC3. 

1-14-2  .. 

.,^ ^. 

329  lAC  3. 

-14-3  .. 

■.■■••••■■•■••■■••■■•*•••...••••••.•••••. 

329  lAC  3. 

-14-4  .. 

...■«•••••■••»•■■     .      •»•     •                                 •• 

329  lAC  3. 

-14-6  .. 

^..„^,..„' „„. 

329  lAC  3. 

-14-6  .. 
-14-7  „ 
-14-8  .. 

329  lAC  3. 

329  lAC  3. 

329  lAC  3. 

-14-«  .. 
1-14-10 

329  lAC  3. 

■•••■•■•«•*>•■••••■••■••••■•■••••»«•••■•■ 

329  lAC  3. 

-14-11 

■  ■■•••■■H*aa9a**a*a*«**a»aH***«*aa*»>a> 

329  lAC  3. 

-14-12 

....—— •...•..•.a....M>....M. 

329  lAC  3. 

-14-13 

■  -•aaaaaaaaaaaaaa*a>«a.aaaaa»*aaaa»aMaa* 

329  lAC  3. 

-14-14 

•■aaavaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa* 

329  lAC  3.' 

-14-15 

„ ^. 

329  lAC  3.' 

-14-16 

■•■•■■aaaaaacaaaaaaaa*******    aa    a       aaa    • 

329  lAC  3.' 

-14-17 
-14-18 
-14-19 

,. /.. 

329  lAC  3.' 

/ 

329  lAC  3.' 

• 

329  lAC  3.' 

-14-20 

329  lAC  3.' 

-14-21 

„..„„._„. 

329  lAC  3.1 

-14-22 

■aaa aaaavaaaaaaaaaaaaaaaaaaaaaaaa •«■••••■ 

329IAC3.1 

-14-23 

„.      ...^  „ 

329  lAC  3.1 

-14-24 

329  lAC  3.1 

-14-25 

_ ^„„. 

329IAC3.1 

-14-26" 



329IAC3.1 

-14-27 

329  lAC  3.1 

-14-28 

329  lAC  3.1 

-14-29 
-14-30 

329  lAC  3.1 

....H. ••■■■.•»•*.■. ■■•■•.••■■••.•..•... 

329  lAC  3.1 

-14-31 

... a. . a.... ■.••••■•••■■■••••••. •«.M.**.. 

329IAC3.1 

-14-32 

.. ...*••■•. a.a»aeeaaaaaaaaaa.aa*aaaa«*Ba. 

329  lAC  3.1 

-14^33 

329  lAC  3.1 

-14-34 
-14-35 
-14-36 

329  lAC  3.1 

329  lAC  3.1 



329  lAC  3.1 

-10-1   ... 
-10-1   .. 

329  lAC  3.1 

329  lAC  3.1 

-10-1   .. 
-10-1   .. 
-10-1   ... 

329  lAC  3.1 

329  lAC  3.1 

329  lAC  3.1 

-10-1   ... 

„ „.. 

329IAC3.1 

-10-1   ... 

329  lAC  3.1 

-10-1   ... 
-10-1   .„ 
-10-1   ... 
-10-1   ... 
-10-1   ... 

329  lAC  3.1 

329  lAC  3.1 

329  lAC  3.1 

329  lAC  3.1 

329  lAC  3.1 

-10-1   ... 
-10-1   ... 

1 

329  »AC  3.1 

329  lAC  3.1 

-10-1   ... 

„ i 

329  lAC  3.1 

-1 0-1   

329  lAC  3.1 

-10-1   ... 

i 

329  lAC  3.1 

-10-1   ... 
-10-1   ... 

329  lAC  3.1 

„ ^ 

329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
3?9 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 
329 


lAC  3-19-6 

lAC  3-19-7 
lAC  3-19-8 
I  AC  3-20-1 
lAC  3-20-2 
lAC  3-20-3 
lAC  3-20-4 
lAC  3-20-5 
iAC  3-21-1 
lAC  3-21-2 
IAC  3-21-3 
IAC  3-21-4 
IAC  3-21-5 
IAC  3-21-6 
!AC  3-21-7 
IAC  3-21-8 
IAC  3-21-9 
iAC  3-21-10 
IAC  3-21-11 
IAC  3-22-1 
IAC  3-22-2 
IAC  3-22-3 
IAC  3-22-4 
iAC  3-22-5 
lAC  3-22-6 
IAC  3-22-7 
IAC  3-22-8 
IAC  3-22-9 
IAC  3-22-10 
IAC  3-22-1 1 
IAC  3-22-12 
IAC  3-22-13 
iAC  3-22-14 
IAC  3-22-15 
IAC  3-22-16 
IAC  3-22-17 
IAC  3-22-18 
IAC  3-22-19 
IAC  3-22-20 
IAC  3-22-21 
IAC  3-22-22 
IAC  3-22-23 
IAC  3-22-24 
!AC  3-22-25 
IAC  3-22-26 
iAC  3-22-27 
IAC  3-22-28 
IAC  3-22-29 
IAC  3-22-30 
IAC  3-22-31 
iAC  3-22-32 
IAC  3-22-33 
-AC  3-22-34 
lAC  3-22-35 
IAC  .3-22-36 
IAC  3-23-' 
IAC  3-23-2 
IAC  3-23-3 
IAC  3-23-4 
IAC  3-23-5 
iAC  3-23-5 
IAC  3-23-7 
IAC  3-24-1 
IAC  3-24-2 
IAC  3-24-3 
IAC  3-24-w) 
IAC  3-24-5 
IAC  3-24-6 
IAC  3-24-7 
IAC  3-24-8 
IAC  3-24-9 
IAC  3-24-10 
IAC  3-24-11 
iAC  3-24-12 
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-eaeral  provision 


40  CFR  265.220  

40  CFP  265.221    .„„ 

40  CFR  265.222  

40  CFR  265.223  ..... 
4C  CFR  255,225   ...„ 

40  CFR  265-226   

40  CFR  265.228  

40  CFR  265.229   

40  CFR  265  230  ..... 

40  CFR  265-250  

40  CFR  265.25-    

40  CFR  265.252   

40  CFR  265.253   

40  CFR  265.254   

40  CFR  265.256   

40  CFR  265.25^   

40  CFR  265  258   

40  CFR  265270  

40  CFR  265272  

40  CFR  265273  

40  CFR  265276  ..... 

40  CFR  265278  

40  CFR  265279  ..... 

40  CFR  265280  

40  CFR  265.281 

40  CFR  265282  , 

40  CFR  265.300  

40  CFR  265.301    , 

40  CFR  265.302  ...„. 

40  CFR  265.309  

40  CFR  265.310  , 

40  CFR  265.312  , 

40  CFR  265.313  , 

40  CFR  265.314  

40  CFR  265.315  

40  CFR  265.316  

40  CFR  265.340  

40  CFR  265.341    ...... 

40  CFR  265.345  

40  CFR  265.347  

40  CFR  265.351   

40  CFR  265.352  

40  CFR  265.370  

40  CFR  265  373  

40  CFR  265.375  

40  CFR  265.377  

40  CFR  265.381    

40  CFR  265.382   

40  CFR  265  383   

40  CFR  265  400  

40  CFR  266.401    

40  CFR  265.402  

40  CFR  265  403   

40  CFR  265.404   , 

40  CFR  265  405   

40  CFR  265.406  , 

40  CFR  265.430  . 

40  CFR  265.1030  

40  CFR  265.1031   

40  CFR  265.1032  

40  CFR  265.1033  

40  CFR  265.1034  

40  CFR  265.1035  

40  CFR  265.1050  

40  CFR  265.1051   

40  CFR  265.1052  ..... 

40  CFR  265.1053  

40  CFR  265.1054  ..... 

40  CFR  265.1055  

40  CFR  265.1056  

40  CFR  265.1057  

40  CFR  265.1058  

40  CFR  265.1059  

40  CFR  265  ^060  , 


Recodified  lAC  provision 


329  lAC  3.1 
329  lAC  3.1 
329  lAC  3.1 
329  lAC  3.1 
329  lAC  3.1 
329  lAC  3.1 
329  I  AC  3.1 
329IAC3.1 
329  lAC  3.1 
329  lAC  3.1 
329  lAC  3.1 
329IAC3.1 
329  lAC  3.1 
329  lAC  3.1 
329  lAC  3.1 
329  lAC  3.1 
329IAC3.1 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1' 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329IAC3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329IAC3.1- 
329  lAC  3.1- 
329IAC3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 


■10-1 

-10-1 

■10-1 

■10-1 

-10-1 

■10-1 

•10-1 

•10-1 

■10-1 

•10-1 

•10-1 

■10-1 

■10-1 

■10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1 

10-1   , 

10-1   , 

10-1   , 

10-1   , 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-3  . 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-1   . 

10-1   ., 

10-1   ., 

10-1   ., 

10-1   .. 

10-1   .. 

10-1   .. 

10-1   .. 

10-1   .. 

10-1   .. 


Formef  lAC  provteion 


329  lAC  3-25-1 
329  lAC  3-25-2 
329  lAC  3-25-3 
329  lAC  3-25-4 
329  lAC  3-25-5 
329  lAC  3-25-6 
329  lAC  3-25-7 
329  lAC  3-25-8 
329  lAC  3-25-9 
329  lAC  3-26-1 
329  lAC  3-26-2 
329  lAC  3-26-3 
329  lAC  3-26-4 
329  lAC  3-26-5 
329  lAC  3-26-6 
329  lAC  3-26-7 
329  lAC  3-26-8 
329  lAC  3-27-1 
329  lAC  3-27-2 
329  lAC  3-27-3 
329  lAC  3-27-4 
329  lAC  3-27-5 
329  lAC  3-27-6 
329  lAC  3-27-7 
329  lAC  3-27-8 
329  lAC  3-27-9 
329  lAC  3-28-1 
329  lAC  3-28-2 
329  lAC  3-28-3 
329  lAC  3-28-4 
329  lAC  3-28-5 
329  lAC  3-28-6 
329  lAC  3-28-7 
329  lAC  3-28-8 
329  lAC  3-28-9 
329  lAC  3-28-10 
329  lAC  ^29-1 
329  lAC  3-29-2 
329  lAC  3-29-3 
329  lAC  3-29-4 
329  lAC  3-29-5 
329  lAC  3-29-6 
329  lAC  3-30-1 
329  lAC  3-30-2 
329  lAC  3-30-3 
329  lAC  3-30-4 
329  lAC  3-30-5 
329  lAC  3-30-6 
329  lAC  3-30-7 
329  lAC  3-31-1 
329  lAC  3-31-2 
329  lAC  3-31-3 
329  lAC  3-31-4 
329  lAC  3-31-5 
329  lAC  3-31-6 
329  lAC  3-31-7 
329  lAC  3-32-1 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
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ISS 


el« 


Federal  provision 


■JO 

40 
40 
-JQ 
40 


40  CFR 
40  CFR 
40  CFR 

40  CFR 
FR 
Fci 
V.FR 
FR 
FR 
40  CFR 
4C  C>^R 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  Cf^a 


265  1061    

265.1062  .*., 

265 . 1 063  ....•«.• 

2S5  1064   , 

—Appendix  I  ... 
—Appendix  III  . 
—Appendix  V  . 
—Appendix  VI 


4o  \^i'  H 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
.:0  ,3 PR 

40  CFR 
40  CPR 


40  CFR 
40  CPR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 


265 
265 
265 
265 
26620 
266.21 
266  22 
266  23 
266  30 
266  31 
266  32 
266-33 
266  34 
266.35 
266.40 
26641. 
266  42 
266  43 
266  44 
266  70 
?66  30 

.'•Srf  2  ., 
J-^d  3  ., 

253.4  ., 

268.5  ., 

268.6  ., 

268.7  .. 

268.8  .. 

268.9  ., 
268.10 
268.11 
268.12 
268.13 
268  30 
263  31 
268  32 
258  33 
268  34 
268  35 
268  40 
268  41 
268  42 
268  43 
268  44 
258  50 

270.1  .. 

270.2  .. 

270.4  .. 

270.5  .. 

270.6  .. 
270.10 
270.11 
270.12 
270.13 
270.14 
270.15 
270.16 
270.17 
270.18 
270.19 
270.20 
270.21 
270.23 
270.30 
270.31 
270.32 
270.33 
270.40 
270.41 


Recodified  lAC  provision 


"ormer  lAC  provision 


329  lAC  3.1 
329  lAC  3.V 
329  lAC  3.1- 
329  lAC  3.1' 
329 1AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329IAC3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  I  AC  3.1- 
329  I  AC  3.r- 
329  I  AC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1- 
329  lAC  3.1 
329  lAC  3.1- 
329  I  AC  3.1 
329  lAC  3.1- 
329  I  AC  3.1- 
329  lAC  3.1- 


-10-1   NONE 


10-1 
10-1 
10-1 
10-1 
10-1 
10-1 
10-1 


■••^^•••••••■•••i 


1-1 
1-1 
1-1 
1-2 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 
1-1 


-1 

-1 

-1 

-1 

-1 

-1 

-1 

-1 

-1 

■1 

-1 

-1 

-1 

■1 

•1 

•1 

-1 

-12-2 

-12-1 

-12-1 

-12-1 

•12-1 

■12-1 

■12-1 

■12-1 

■12-1 

■12-1 

■12-1 

■12-1 

■12-1 

■12-1 

•12-1 

•12-1 

•12-2 

•12-2 

12-2 

12-2 

■12-2 

12-2 

12-2 

12-2 

12-2 

13-2 

13-1 

13-1 

13-1 

13-1 

13-^ 

13-1 

13-4 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-1 

13-2 

13-1 

1^1 


NONE 
NONE 
NONE 
329  lAC 
329  lAC 
329  !AC 
329  ^AC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  iAC 
329  IAC 
329  iAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 
329  IAC 


3-32-2 

3-32-3 

3-32-4 

3-32-5 

3-57-', 

3-57-2 

3-57-3 

3-57-4 

3-57-5 

3-57-6 

3-57-7 

3-57-8 

3-57-9 

3-57-10 

3-57-1 1 

3-57-12 

3-57-13 

3-57-14 

3-57-15 

3-67-16 

3-67-17 


3-33-1 
3-33-2 

3-33-3 
3-33-4 
3-33-5 

3-34-1 

3-34-2 

3-34-3 

3-34-^ 

3-34-5 

3-34-6 

3-34-7 

3-34-8 

3-34-9 

3-34-10 

3-34-1 1 

3-34-12 

3-34-13 

3-35-1 

3-35-2 

3-35-3 

3-35-4 

3-36-1 

3-36-2 
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Federal  provision 


40  CFR  270 
40  CFR  270 
40  CFP  270. 

40  CFR  270 
40  CFR  270, 
40  CFR  270. 

NONE  

40  CFR  270 
40  CFR  270, 
40  CFR  270. 
40  CFR  270. 
40  CFR  270. 


42 
43 
60 

61 
62 
63 


65 
70 
71 
72 
73 


Recodified  lAC  provision 


329  I  AC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-6 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 
329  lAC  3.1-13-1 


Former  lAC  provision 


329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 
329  lAC 


3-36-3 
3-36-^ 
3-37-1 
3-37-2 
3-37-3 
3-37-4 
3-37-5 
3-37-6 
3-38-1 
3-38-2 
3-38-3 
3-38-4 


C.  Decision 

I  conclude  that  Indiana's  application 
for  program  revisions  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA,  and  its 
amendments.  Accordingly,  Indiana  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Indiana  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  apphcation,  subject  to  the 
limitations  of  the  HSWA.  Indiana  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008,  3013,  and  7003  of  RCRA. 

D.  Incorporation  by  Reference 

EPA  mcorporates  by  reference, 
authorized  State  programs  in  40  CFR 
Part  272,  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  program 
in  each  State.  Incorporation  by  reference 
of  the  Indiana  program  will  be 
completed  at  a  later  date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 


or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-Q^fective 
or  least  burdensome  alternative  if  the 
Administrator  pubhshes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  comphance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantied 
number  of  small  entities.  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  will  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 


entities  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264,  265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether 
EPA  or  the  state  administers  the  RCRA 
Subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  EPA  authorizes  a 
state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  entities  will 
be  able  to  own  and  operate  their  TSDFs 
under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this  authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  ov^mers  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
FlexibiUty  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b).  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  approves 
the  Indiana  program  to  operate  in  lieu 
of  the  federal  program,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the  state. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
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Office  priur  to  publication  of  the  rule  in 
today  s  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5  U.S. 
C.  section  804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  )uly  29. 1996. 
Valdas  V.  Adomkua, 
Regional  Administrator. 
[FR  Doc.  96-21174  Filed  8-19-96;  8:45  am] 
BILUNO  CODE  S54O-60-P 


40  CFR  Part  271 
[FRL -5552-4] 

Indiana:  Final  Authorization  of  • 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Indiana  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  of  1976  as  amended  (hereinafter 
RCRA).  Indiana's  revisions  consist  of 
provisions  contained  in  rules 
promulgated  between  January  14,  1985, 
and  June  26.  1992,  otherwise  known  as 
HSWA  Clusters  I  and  II,  Non-HSWA 
Clusters  III,  IV,  V.  and  VI,  and  RCRA 
Clusters  1  and  2.  These  requirements  are 
listed  in  Section  B  of  this  notice.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Indiana's  application  and 
has  made  a  decision,  subject  to  public 
review  and  comment,  that  Indiana's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 


to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  Indiana's 
hazardous  waste  program  revisions, 
subject  to  authority  retained  by  EPA 
under  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (hereinafter 
HSWA).  Indiana's  application  for 
program  revision  is  available  for  public 
review  and  comment. 
EFFECTIVE  DATE:  Final  authorization  for 
Indiana  shall  be  effective  October  21, 
1996  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  Indiana's  program  revision 
appUcation  must  be  received  by  the 
close  of  business  September  19, 1996. 
ADDRESSES:  Copies  of  Indiana's  program 
revision  application  are  available  for 
inspection  and  copying,  from  9  a.m.  to 
4  p.m.,  at  the  following  addresses: 
Indiana  Department  of  Environmental 
Management,  100  North  Senate,  P.O. 
Box  6015,  Indianapolis,  Indiana  46206- 
6015.  contact:  Lynn  West  (317)  232- 
3593;  U.S.  EPA,  Region  5,  DR-7J,  77  W. 
Jackson  Blvd.,  Chicago,  IlUnois  60604, 
contact:  Gary  Westefer  (312)  886-7450. 
Written«comments  should  be  sent  to  Mr. 
Gary  Westefer,  Indiana  Regulatory 
Specialist,  U.S.  EPA,  Office  of  RCRA, 
DR-7J,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois  60604,  phone  312/886-7450. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Westefer,  U.S.  EPA  Region  5,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Phone:  312/886-7450. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA 
or  the  Act),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8,  1984, 
hereinafter  HSWA)  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  interim  authorization  for  the 
HSWA  requirements  imder  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

In  accordance  with  40  CFR  271.21, 
revisions  to  State  hazardous  waste 


programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  124, 
260-266,  268,  270,  273  and  279.     . 

B.  Indiana 

Indiana  initially  received  final 
authorization  for  its  program  effective 
January  31,  1986.  (51  FR  3955,  January 
30,  1986).  Indiana  received 
authorization  for  revisions  to  its 
program  effective  on  December  31,  1986 
(51  FR  39752,  October  31,  1986), 
January  19,  1988  (53  FR  128,  January  5, 
1988),  September  11,  1989  (54  FR 
29557,  July  13,  1989),  September  23, 
1991  (56  FR  33717,  July  23,  1991), 
September  23,  1991  (56  FR  33866,  July 
24,  1991),  September  27,  1991  (56  FR 
35831,  July  29,  1991),  and  September 
30,  1991  (56  FR  36010,  July  30, 1991). 
On  June  10.  1996,  Indiana  submitted  a 
program  revision  application  for 
additional  program  approvals.  Today, 
Indiana  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Indiana's 
application,  and  has  made  an  immediate 
final  decision  that  Indiana's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Indiana.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
September  19,  1996.  Copies  of  Indiana's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Indiana's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

On  October  21, 1996,  Indiana  will  be 
authorized  to  carry  out,  in  lieu  of  the 
Federal  program,  those  provisions  of  the 
State's  program  which  are  analogous  to 
the  following  provisions  of  the  Federal 
program: 


UMI 
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Federal  requirement 


Dioxin  Listing  and  Management  Standards;  January  14,  1985  (CL  14) 

50  FR  01978-2006.' 
^aint  Fitter  Test;  April  30.  1985  (CL  16),  50  FR  18370-18375.' 

HS/vA  Codification  Rule — Small  Quantity  Generators;  July  15,  1985 

(CL  17A),  50  FR  28702-28755 
HSWA  Ccxjification  Rule — House'ioid  Waste;  July  15,  1985  (CL  17C) 

50  FR  28702-28755.' 
HSWA  Codification  Rule— Waste  Minimization;  July  15,  1985  (CL  17D) 

50  FR  28702-28755.' 
HSWA  Codification  Rule— Location  Standards  for  Salt  Domes,  Salt 

Beds.  Mines  and  Caves;  July  15.  1985  (CL  17E),  50  FR  28702- 

28755.^ 
HSWA  Codification  Rule— Liquids  in  Landfills;  Juty  15,  1985  (CL  17F) 

50  FR  28702-28755.1 
HSWA  Codification  Rule— Dust  Suppression;  July  15,  1985  (CL  17G). 

50  FR  28702-28755.' 
HSWA  Codification  Rule— Double  Uners;  July  15,  1985  (CL  17H),  50 

FR  28702-28755.1 
HSWA  Codification  Rule— Ground  Water  Monitoring;  July  15,  1985  (CL 

171),  50  FR  28702-28755.' 
HSWA  Codification  Rule— Cement  Kilns;  July  15,  1985  (CL  17J),  50 

FR  28702-28755.' 
HSWA  Codification  Rule— Fuel  Latveling;  July  15,  1985  (CL  17K),  50 

FR  28702-28755.' 
HSWA  Codification  Rule— Corrective  Action;  July  15,  1985  (CL  17L) 

50  FR  28702-28755.^ 
HSWA  Codification  Rule— Pre-Construction  Ban;  July  15,  1985  (CL 

17M).  50  FR  28702-28755.' 
HSWA  Codification  Rule— Pemiit  Life;  July  15,  1985  (CL  17N),  50  FR 

28702-28755.' 
HSWA  Codification  Rule — Omnibus  Provision;  July  15,  1985  (CL  170) 

50  FR  28702-28755.' 
HSWA  Codification  Rule— Interim  Status;  July  15,  1985  (CL  17P).  50 

FR  28702-28755.' 
HSWA  Codification  Rule — Researcti  and  Development  Permits;  July 

15,  1985  (CL  170).  50  FR  28702-28755.' 
HSWA  Codification  Rule— Hazardous  Waste  Exports;  July  15,  1985 

(CL  17R),  50  FR  28702-28755.  ■ 
HSWA   Codification   Rule— Exposure   Information; July    15,    1985   (CL 

17S),  50  FR  28702-28755.' 
Listing  of  TDI,  TDA,  and  DNT  Wastes;  July  15,  1985  (CL  18),  50  FR 

28702-28755.' 
Burning  of  Waste  Fjel  and  Used  Oil  Fuel  in  Boilers  and  industrial  Fur- 
naces;  November  29,   1985  (CL   19),   50   FR   49164-49211;'   as 

amended  April  13,  1987  (CL  19.1),  52  FR  11819-11822.' 
Listing  of  Spent  Solvents;  December  31.  1985  (CL  20),  50  FR  53315- 

53320.  •  as  amended  January  21 .  1986,  51  FR  02702 '  (CL  20.1) 
Listing  of  EDB  Wastes;  February  13,  1986  (CL  21),  51  FR  5327-5331.' 
Listing  of  Four  Spent  Solvents;  Febmary  25,  1986  (CL  22),  51   FR 

6537-6642.' 
Generators  of  100  to  1000  Kilograms  of  Hazardous  Waste;  f^arcti  24, 

1986  (CL  23).  51  FR  10146-10176.' 

Codification  Rule.  Tecfinical  Connection;  May  28,  1986  (CL  25).  51  FR 

19176-19177.' 
Correction  to  Listing  of  Commercial  Cfiemical  Products  and  Appendix 

VIII.  Constituents;  August  6.  1986  (CL  29).  51  FR  28296-28310. 
Biennial  Report  Coaection;  August  8,  1986  (CL  30).  51  FR  28556.' 


Analogous  State  auttxMity 


Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-9-1;  3.1^9-2;  3.1-^-3:  3  1-10- 
1;  3.1-10-2;  3.1-13-1;  3.1-13-2.  Effective  Decerrtpr  17,  1989. 

Rules  329  lAC  3.1-9-1;  3.1-9-2;  3.1-10-1;  3.1-1CK-2.  Effective  De- 
cember 17,  1989. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  December  17,  1989. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  December  17,  1989. 

Rules  329  lAC  3.1-7-1;  3.1-7-2;  3.1-7-14;  3.1-9-1;  3.1-13-1.  Effec- 
tive December  17,  1989. 
Rule  329  lAC  3.1-10-1.  Effective  December  17.  1989. 


Exports  of  Hazardous  Waste;  August  8,  1986  (CL  31),  51  FR  28664- 

28686.' 
Standards  for  Generators— v\aste  Minimization  Certifications;  October 

1 ,  1 986  (CL  32),  51  FR  351 90-351 94. ' 
Usting  of  EDBC;  Octotier  24.  1986  {CL  33),  51  FR  37725-37729.' 
Land  Disposal  Restrictions;  Novemtier  7.  1986  (CL  34).  51  FR  40572- 

40654;  ■  as  anended  June  4,  1987  (CL  34.1),  52  FR  21010-21018.' 


Definition  of  Soiio  v\aste  "echnical  Con-ections;  June  5.  1987  (CL  37), 
52  FR  2' 306-2' 307 

Amendments  to  Pan  B  intorrration  Requirements  for  Land  Disposal  Fa- 
cilities; June  22.  1987  (CL  38),  52  FR  23447-23450;  as  amended 
September  9   '98"  52  ^f>  33936  (CL  38.1). 


Rules  329  lAC  3.1-9-1;  3.1-10-1;  3.1-10-2;  3.1-13-1.  Effective  De- 
cember 17,  1989. 
Rule  329  lAC  3.1-11-1.  Effective  December  17,  1989. 

Rules  329  lAC  3.1-9-1;  3.1-9-2;  3.1-10-1;  3.1-10-2.  Effective  De- 
cember 17,  1989. 
Rule  329  I  AC  3.1-9-1.  Effective  December  17,  1989. 

Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-11-1.  Effective  December  17, 

1989. 
Rule  329  lAC  329  lAC  3.1-11-1.  Effective  Decentier  17,  1989. 

Rule  329  I  AC  3.1-9-1.  Effective  Decemtier  17.1989. 

Rule  329  lAC  3.1-13-3.  Effective  December  17.  1989. 

Rules  329  lAC  3.1-13-1;  3.1-13-2;  3.1-13-15.  Effective  December 

17.  1989. 
Rule  329  lAC  3.1-13-1.  Effective  December  17,  1989. 

Rules  329  lAC  3.1-13-1;  3.1-13-2.  Effective  Decenter  17,  1989. 

Rules  329  lAC  3.1-13-1;  3.1-13-2.  Effective  Decentier  17,  1989. 

Rules  329  lAC  3.1-13-2;  3.1-13-15.  Effective  December  17.  1989. 

Rules  329  lAC  3.1-13-2;  3.1-13-3.  Effective  December  17.  1989. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-6-1;  3'i-6-2;  3.1-9-1;  3.1-10-1;  3.1-11-1.  Effec- 
tive Fetxuary  24.  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 
Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-4-1;  3.1-6-1;  3.1-6-2;  3.1-7-1;  3.1-7-2;  3.1-7-3; 
3.1-7-7;  3.1-7-8;  3.1-7-9;  3.1-7-10;  3.1-7-11;  3.1-7-12;  3.1-7- 
13;  3.1-8-1;  3.1-8-2;  3.1-13-2.  Effective  February  24,  1992. 

Rule  329  lAC  3.1-10-1.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-9-1;  3.1-9-2;  3.1-10-1;  3.1-10-2.  Effective  Feti- 

ruary  24.  1992. 
Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-7-1;  3.1-7-14;  3.1-7-16;  3.1- 

8-1.  Effective  February  24.  1992. 
Rules  329  lAC  3.1-7-7;  3.1-7-8;  3.1-7-9;  3.1-7-10;  3.1-7-11;  3.1- 

7-12;  3.1-7-13.  Effective  Decenriber  17,  1989. 
Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 
Rules  329  lAC  3.1-1-1;  3.1-1-2;  3.1-2-1;  3.1-3-1;  3.1-4-1;  3.1-5-1; 

3.1-5-2;  3.1-6-1;  3.1-6-2;  3.1-7-1;  3.1-8-1;  3.1-9-1;  3.1-10-1; 

3.1-10-2;  3.1-12-1;  3.1-12-2;  3.1-13-1.  Effective  February  24. 

1992. 
Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-11-1.  Effective  February  24, 

1992. 
Rule  329  lAC  3.1-13-1.  Effective  February  24.  1992. 
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Federal  requiretnent 


California  List  Waste  ResWcHorw;  July  8,  1987  (CL  39).  52  FR  25760- 
25792,     as  amended  October  27,  1987,  52  FR  41295-41296'  (CL 

39  M 

List  (Phase  ';  of  na/ardous  Constituents  for  Ground-Water  Monitoring; 
July  9.  1987  (CL  40).  52  FR  25942-25953. 

Identification  and  Listing  of  Hazardous  Waste;  July  10,  1987  (CL  41), 
52  FR  26012 

Listing  of  Spent  Pickie  Liquor  Correction  2;  August  3,  1987  (CL  26.2), 
52  FR  28697 

Exception  Reporting  'c  Small  Quantity  Generators  of  Hazardous 
Waste.  September  23    i987  (CL  42),  52  FR  35894-35899.' 

Liability  Requirements  for  Hazardous  Waste  Facilities;  Corporate  Guar- 
antee. November  18,  '987  (CL  43),  52  FR  44314-44321. 

hSWA  Codification  Rule  2--Permit  Application  Requirements  Regard- 
ing Corrective  Action;  December  1,  1987  (CL  44A).  52  FR  46788^ 
45799.- 

HSWA  Codification  Rule  2— Connective  Action  Beyond  ttie  Facility 
Boundan/  December  1,  1987  (CL  44B),  52  FR  45788-45799.' 

HSWA  Codification  Rule  2 — Permit  Modification;  December  1,  1987 
(CL  44D).  52  PR  45788-45799.' 

HSWA  Codification  Rule  2— Permit  as  a  Shield  Provision;  Decemtjer  1 , 
1987  (CL  44E).  52  FR  45788-45799.' 

HSWA  Codification  Rule  2 — Permit  Conditions  to  Protect  Human 
Health  and  the  Environment;  December  1,  1987  (CL  44F),  52  FR 
45788-15799  ■ 

HSWA  Codification  Rule  2— Post-Closure  Permits;  December  1,  1987 
(CL  44G)  52  FR  45788-45799,' 

Closure.  Post-Closure  Financial  Responsibility  Requirements — Correc- 
tion 1,  March  10,  1988  (CL  24.1).  53  FR  07740;  as  amended  June 
26.  1990.  55  FR  25976  (CL  24.0A). 


Technical  Corrections;  Identification  and  Listing  of  Hazardous  Waste; 

Apnl  22,  1988  (CL  46),  53  FR  13382-13393. 
Identification  and  Listing  of  Hazardous.  Waste;  Tectinical  Correction; 

July  19,  1988  (CL  47),  53  FR  27162-27163.' 
Farmer  Exemptions;  Technical  Corrections  (CL  48);  July  19.  1988,  53 

FR  27-64-27165.' 
Identification  and  Listing  of  Hazardous  Waste;  Treatibility  Studies  Sam- 
ple Exerription;  July  19.  1988  (CL  49),  53  FR  27290-27302. 
Land  Disposal  Restrictions  for  First  Third  Sctieduled  Wastes;  August 

17.  '988  (CL  50).  53  FR  31138-31222';  as  amended  February  27, 

1989,  54  FR  8254-8266'  (CL  50.1).       . 
Hazardous   Waste    Management   System;   Starxlards   for   Hazardous 

Waste  Storage  and  Treatment  Tank  Systems;  September  2,  1988 

(CL  52),  53  FR  34079-34087,' 
Idenfificaiion  and  Listing  of  Hazardous  Waste;  and  Designation.  Re- 
portable Quantities,  and  Notification;  Septemtier  13,  1988  (CL  53). 

53  FR  354 '2-35421, 
Permit  Modifications  for  Hazardous  Waste  Management  Facilities;  Sep- 
tember 28,  '988  (CL  54),  53  FR  37912-37942;  as  amended  October 

24,  1988,  53  FR  41649  (CL  54.1). 
Statistical  Methods  for  Evaluating  Ground  Water  Monitoring  Data  from 

Hazardous  Waste   Facilities;   Octotier   11.   1988  (CL  55),  53  FR 

39720-39731, 
Identification  and  Listing  of  Hazardous  Waste;  Removal  of  Iron  Dextran 

from  the  List  of  Hazardous  Wastes;  Octotjer  31.  1988  (CL  56),  53  FR 

43873-43881. 
identificatior^  and  Listing  of  Hazardous  Waste;  Removal  of  Strontium 

Sulfide  from  the  List  of  Hazardous  Wastes;  OcXdber  31,  1988  (CL 

57),  53  FR  43881-43884. 
Standards  for  Generators  of  Hazardous  Waste;  November  8.  1988  (CL 

58).  53  FR  45089-45093. 
Amendment  to  Requirements  for  Hazardous  Waste  Incinerator  Permits; 

January  30    '989  (CL  60),  54  FR  428e-4288. 
Changes  to  interim  Status  Facilities  for  Hazardous  Waste  Management 

Permits,  Procedures  for  Post-Closure  Permitting;  March  7.  1989  (CL 

61),  54  FR  9596-9609. 
Land   Disposal   Restrictions — Amendments  to  First  Third  Scheduled 

Wastes,  May  2,  1989  (CL  62).  54  FR  18836-18838.' 
Land  Disposal  Restrictions  for  Second  Third  Scheduled  Wastes;  Jur>e 

23,  1989  (CL  63).  54  FR  26594-26652 ' 
Delay  of  Closure  Penod  for  Hazardous  Waste  Management  Facilities; 

August  14,  1989  (CL  64).  54  FR  33376-33398. 


Analogous  State  authority 


Rule  329  lAC  3.1-4-1;  3.1-7-1;  3.1-9-1;  3.1-10-1;  3.1-12-1;  3.1- 
12-2;  3.1-13-1.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-9-1;  3.1-13-1.  Effective  December  17,  1989. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  December  17.  1989. 

Rules  329  lAC  3.1-7-1;  3.1-7-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-14-9;  3.1-14-24;  3.1-14-34;  3,1-15-8;  3.1-15- 

10.  Effective  February  24,  1992 
Rule  329  lAC  3.1-13-1.  Effective  February  24,  '992. 

Rule  329  lAC  3.1-9-1.  Effective  February  24,  1992. 

Rule  329  lAC  3.1-13-1.  Effective  February  24,  1992. 

Rule  329  lAC  3.1-13-1.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-13-2;  3.1-13-3.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-13-1;  3.1-13-2.  Effective  Febmary  24.  1992. 

Rules  329  lAC  3.1-4-1;  3.1-«-1:  3.1-10-1;  3.1-10-2;  3.1-13-1;  3.1- 
14-1;  3.1-14-2;  3.1-14-3;  3.1-14-5;  3.1-14-6;  3.1-14-7;  3.1-14- 
8;  3.1-14-9;  3.1-14-12;  3.1-14-13;  3.1-14-15;  3.1-14-16;  3.1-14- 
17;  3.1-14-18:  3  1-14-19:  3,1-15-6;  3.1-14-24;  3.1-15-8;  3.1-1&- 
10.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-7-1;  3.1-9-1;  3.1-10-1;  3.1-10-2;  3.1-12-1;  3.1- 

12-2;  3.1-13-1;  3.1-13-2.  Effective  February  24,  1992. 
Rules  329  lAC  3.1-4-1;  3.1-6-1,  3.1-6-2  Effective  February  24,  1992 

Rules  329  lAC  3.1-9-1;  3.1-10-1;  3.r-11-1;  3.1-12-1;  3.1-12-2.  Ef- 
fective February  24,  1992. 

Rules  329  lAC  3.1-4-1;  3.1-9-1;  3.1-10-1;  3.1-13-1.  Effective  Feb- 
ruary 24.  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 


Rules  329  lAC  3.1-9-1  ;3.1-10-1;  3.1-10-2;  3.1-13-1;  3.1-13-7.  Ef- 
fective February  24,  1992. 

Rule  329  lAC  3.1-9-1  .Effective  February  24.  1 992. 


Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-7-3;  3.1-7-7;  3.1-7-8;  3.1-7-9;  3.1-7-10;  3.1-7- 

11;  3.1-7-12;  3.1-7-13.  Effective  Febmary  24.  1992. 
Rule  329  lAC  3.1-13-1.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-13-1;  3.1-3-2;  3.1-13-3.  Effective  February  24, 
1992. 

Rule  329  lAC  3.1-12-1.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-12-1;  3.1-12-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-9-1;  3.1-10-1;  3.1-10-2;  3.1-13-1.  Effective  Feb- 
ruary 24,  1992. 
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Federal  requirement 


Mining  Waste  Exclusion  I;  September  1,  1989  (CL  65),  54  FR  36592- 
36642 

Land  Disposal  Restrictions;  Correction  to  the  First  Third  Scheduled 
Wastes:  September  6.  1989  (CL  66).  54  FR  36967';  as  amended 
June  13.  1990  (CL  66.1),  55  FR  23935J 

Testing  and  Monitoring  Activities;  September  29,  1989  (CL  67),  54  FR 
4026CMJ0269. 

ReportaDie  Quantity  Adjustment  -Met^^yi  Bromide  Production  Wastes- 
October  6,  1989  (CL  68).  64  FR  41402-41408.' 

Reportable  Quantity  Adjustment:  December  11,  1989  (CL  69)  54  FR 
50968-50979.' 

Changes  to  Part  124  Not  Accounted  for  by  Present  Checklists;  April  1 
1983  (CL  70),  48  FR  14146-14295;  June  30,  1983,  48  FR  30113-^ 
30115;  July  26,  1988.  53  FR  28118-28157;  September  26,  1988.  53 
FR  37396-37414;  January  4,  "1989,  54  FR  246-258. 

M  ning  Waste  exclusion  II;  January  23.  1990  (CL  71),  55  FR  2322- 

Modifications  of  F019  Listir)g;  February  14,  1990  (CL  72),  55  FR  05340 
Testing  and  Monitoring  Activities;  Technical  Corrections;  March  9,  1990 

.(CL  73).  55  FR  8948-8950. 
Toxicity  Characteristic  Revisions;  March  29,   1990  (CL  74),  55  FR 

11798-11877'  as  amended  June  29,  1990.  55  FR  26986-26998' 

(CL74.1). 
Listing  of  l.l-Dimethylhydrazine  Production  Wastes;  May  2,  1990  (CL 

75),  55  FR  18496-18506.' 
Criteria  for  Listing  Toxic  Wastes;  Technical  Amendment;  May  4,  1990 

(CL76),  55FR  18726. 
HSWA  Codification  Rule,  Dodbie  Liners;  Correction;  May  9,  1990  (CL 

77).  55  FR  19262-19264.' 
Land  Disposal  Restnctkxis  for  Third  Third  Scheduled  Wastes;  June  1 

1 990  (CL  78),  55  FR  22520-22720.' 
Organic  Air  Emmissions  Stsuxlards  for  Process  Vents  and  Equipment 

Leaks;  June  21,  1990  (CL  79),  55  FR  25454-25519.' 
Toxicity  Characteristic;  HydrocartX)n  Recovery  Operations;  October  5 

1990  (CL  80).  55  FR  40834-40837';  as  amended  February  1,  1991. 
56  FR  3978'  (CL  80.1);  as  amended  April  2,  1991,  56  FR  13406- 
13411  '  (CL80.2). 

Petroleum  Refinery  Primary  and  Secondary  Oil/Water/Solids  Separa- 
tion Sludge  Listings  (F037  and  F038);  November  2,  1990  (CL  81).  55 
FR  46354-46397';  as  amended  December  17,  1990,  55  FR  51707' 
(CL81.1). 

Wood  Preserving  Listings;  Decemt>er  6,  1990  (CL  82),  55  FR  50450- 
50490.' 

Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes;  Tech- 
nical Amendments  (CL  83);  January  31,  1991,  56  FR  3864-3928.' 

Toxicity  Characteristic;  ChtorofluorocartMn  Refrigerants;  February  13 

1991  (CL  84),  56  FR  5910-5915.' 

Rembval  of  Strontium  Sulfide  from  the  List  of  Hazardous  Wastes; 

Technical  Amendment;  Fetiruary  25,  1991   (CL  86),  56  FR  7567-^ 

7568. 
Organic  Air  Emission  Standards  for  Process  Vents  and  Equipment 

Leaks;  Technical  Amendment;  April  26,  1991  (CL  87),  56  FR  19290.' 
Administrative  Stay  for  K069  Listing;  May  1,  1991   (CL  88),  56  FR 

19951. 
Revision  to  F037  and  F038  Listings;  May  13,  1991  (CL  89).  56  FR 

21955-21960.' 
Mining  Waste  Exclusion  III;  June  13.  1991  (CL  90),  56  FR  27300- 

27330. 
Administrative  Stay  for  F032,  F034,  and  F035  Listings;  June  13   1991 

(CL  91),  56  FR  27332-27336.' 
Wood  Preserving  Listings;  Techncal  Corrections;  July  1,  1991  (CL  92). 

56  FR  30192-30198.' 
Land  Disposal  Restrictions  for  Electric  Arc  Furnace  Dust  (K061);  Au- 
gust 19.  1991  (CL95),  56  FR  41 164-41178.' 
Exports  of  Hazardous  Waste;  Technical  Con-ection;  September  4,  1991 

(CL97),56FR47304.' 
Amendments  to  Interim  Status  Stanoards  for  Downgradient  Ground- 
Water  Monitoring  Well  Locations;  December  23,  1991  (CL  99)  56  FR 

5636S-66369. 
Liners  and  Leak  Detection  Systems  for  Hazardous  Waste  Disposal 

Systems.  Januaa  29,  ^992  (CL  1001.  57  FR  03462-O3497.' 
Second  Correction  ic  *ne  "hird  Third  Land  Disposal  Restrictions;  March 

6,  1992  (CL  102).  57  FR  808&-8089 


Anakjgous  State  authority 


Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  Feboiary  24,  1992. 

Rules  329  lAC  3.1-11-1;  3.1-12-1;  3.1-12-2.  Effective  February  24 
1992. 

Rules  329  lAC  3.1-4-1;  3.1-6-1;  3.1-6-2.  Effective  February  24 

1992. 
Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  Fetxuary  24.  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-13-6;  3.1-13-7;  3.1-13-8;  3.1-13-10;  3.1-13-12. 
Effective  Fetiruary  24.  1992. 


Rules  329  lAC  3.1-4-1;  3.1-6-1;' 3.1-6-2;  3.1-7-6.  Effective  Febmary 
24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-4-1;  3.1-6-1;  3.1-6-2.  Effective  February  24 
1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-&-1;  3.1-10-1;  3.1-12-1.  Effec- 
tive February  24.  1 992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rule  329  lAC  3.1-9-1.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-7-1;  3.1-9-1;  3.1-10-1;  3.1- 
10-2;  3.1-12-1;  3.1-12-2;  3.1-13-1.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-4-1;  3.1-6-1;  3.1-6-2;  3.1-9-1;  3.1-10-1;  3.1- 
13-1.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 


Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  November  22.  1992. 


Rules  329  lAC  3.1-4-1;  3.1-6-1;  3.1-6-2;  3.1-7-1;  3.1-9-1;  3.1-9-3; 

3.1-10-1;  3.1-13-1.  Effective  November  22,  1992. 
Rules  329  lAC  3.1-6-J;  3.1-6-2;  3.1-7-1;  3.1-12-1;  3.1-12-2;  3.1- 

13-1.  Effective  February  24,  1992. 
Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24.  1992. 


Rules  329  lAC  3.1-9-1;  3.1-10-1;  3.1-13-1.  Effective  February  24 

1992. 
Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2.  Effective  February  24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-9-1;  3.1-10-1.  Effective  Feb- 
ruary 24,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-7-1;  3.1-9-1;  3.1-10-1;  3.1- 
13-1.  Effective  November  22,  1992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-12-1;  3.1-12-2.  Effective  Feb- 
ruary 24,  1992. 

Rule  329  lAC  3.1-7-16.  Effective  Fetxuary  24,  1992. 

Rules  329  lAC  3.1-^»-1;  3.1-10-1;  3.1-10-2.  Effective  February  24 
1992. 

Rules  329  lAC  3.1-4-1;  3.1-9-1;  3.1-9-2;  3.1-10-1;  3.1-13-1.  Effec- 
tive November  22,  1 992. 

Rules  329  lAC  3.1-9-1;  3.1-10-1;  3.1-12-1;  3.1-12-2.  Effective  No- 
vember 22.  1992. 
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Federal  requirement 

Analogous  State  authority 

Hazardous  Debris  Case  by  Case  Capacity  Variance;  May  15,  1992  (CL 

103),  57  FR  20766-20770.' 
Used  Oil  Filter  Exclusion;  May  20,  1992  (CL  104).  57  FR  21524- 

21534.' 
Recycled  Coke  By  Product  Exclusion;  June  22,  1992  (CL  105).  57  FR 

27880-27888. 
Lead  Bearing  Hazardous  Materials  Case  t)y  Case  Capacity  Variance; 

June  26.  1992  (C>-  '06i.  57  FR  28628-28632.' 


Rule  329  lAC  3.1-12-1.  Effective  November  22,  1992 

Rules  329  lAC  3.1-6-1;  3.1-6-2  Effective  November  30   '992. 

Rules  329  lAC  3.1-6-1;  3.1-6-2;  3.1-11-1.  Effective  November  30. 

1992. 
Rules  329  lAC  3.1-12-1.  Effective  November  30,  1992. 


'  Indicates  HSWA  Provision. 
CL=Checklist 


EP.-\  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions'based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization,  and  which  were  issued 
by  EP.\  prior  to  the  effective  date  of  this 
authorization,  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization.  EPA  has  previously 
suspended  issuance  of  permits  for  the 
other  provisions  on  January  31, 1986, 
January-  5.  1988.  July  13,  1989,  July  29, 
1991,  and  luly  30, 1991,  the  effective 
dates  of  Indiana's  final  authorizations 
for  the  RCRA  base  program  and  for  the 
subsequent  program  revisions, 
respectively, 

This  authorization  includes 
authorization  for  Indiana  to  impose 
certain  land  disposal  prohibitions. 
Under  40  CFR  268.6,  EPA  may  grant 
petitions  of  specific  duration  to  allow 
land  disposal  of  certain  hazardous 
wastes  provided  certain  criteria  are  met. 
States  that  have  authority  to  impose 
land  disposal  prohibitions  may 
ultimately  be  authorized  under  RCRA 
Section  3006  to  grant  petitions  for  such 
exemptions.  However,  EPA  is  ciurently 
requiring  that  these  petitions  be  handled 
at  EPA  Headquarters,  It  should  be  noted 
that  Indiana  has  its  own  procedures  for 
petition  submission  and  approval  to 
allow  land  disposal  of  a  prohibited 
waste.  Therefore,  the  petitioner  must 
satisfy  both  Federal  and  Indiana 
requirements,  and  be  granted  approval 
by  both  EPA  and  the  State. 

Indiana  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulation 

C.  Decision 

I  conclude  that  Indiana's  application 
for  program  revisions  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  and  its 
amendments.  Accordingly,  Indiana  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 


UMI 


Indiana  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Indiana  also 
has  primary  enforcement 
responsibihties,  although  EPA  retains 
the  right  to  conduct  inspections  imder 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008,  3013.  and  7003  of  RCRA. 

D.  Incorporation  by  Reference 

EPA  incorporates  by  reference, 
authorized  State  programs  in  40  CFR 
Part  272,  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  program 
in  each  State.  Incorporation  by  reference 
of  the  Indiana  program  will  be 
completed  at  a  later  date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regiUatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
writh  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 


Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  pubhshes  wath  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
goverrunents,  including  tribal 
goverrunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  miist 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
EPA  does  not  anticipate  that  the 
approval  of  Indiana's  hazardous  waste 
program  referenced  in  today's  notice 
will  result  in  annual  costs  of  $100 
miUion  or  more.  EPA's  approval  of  State 
programs  generally  have  a  deregulatory 
effect  on  the  private  sector  because  once 
it  is  determined  that  a  State  hazardous 
waste  program  meets  the  requirements 
of  RCRA  section  3006(b)  and  the 
regulations  promulgated  thereunder  at 
40  CFR  Part  271,  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
or  disposal  facilities  (TSDFs)  may  take 
advantage  of  the  flexibility  that  an 
approved  State  may  exercise.  Such 
flexibility  wall  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  The 
Agency  recognizes  that  small 
governments  may  own  and/or  operate 
TSDFs  that  will  become  subject  to  the 
requirements  of  an  approved  State 
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hazardous  waste  program.  However, 
such  small  governments  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  requirements  in  40  CFR 
Parts  264,  265  and  270.  Once  EPA 
authorizes  a  State  to  administer  its  own 
hazardous  waste  program  and  any 
revisions  to  that  program,  these  same 
small  governments  will  be  able  to  own 
and  operate  their  TSDFs  v\rith  increased 
levels  of  flexibility  provided  under  the 
approved  State  program. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  will  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264,  265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether 
EPA  or  the  state  administers  the  RCRA 
Subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  EPA  authorizes  a 
state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  entities  will 
be  able  to  own  and  operate  their  TSDFs 
under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this  authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  owners  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  EPA  provides  the  followong 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  approves 
the  Indiana  program  to  operate  in  lieu 
of  the  federal  program,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the  state. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 


Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  conteiining  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926, 6974(b). 

Dated:  July  29, 1996. 
Valdas  V.  Adamkus, 
Regional  Administrator 
[FR  Doc.  96-21173  Filed  8-19-96;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

(CS  Docket  No.  96-166;  FCC  96-327] 

Implementation  of  Section  703  of  the 
Communications  Act  of  1996 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  adopting  this  Order,  the 
Commission  implements  the  self- 
effectuating  additions  and  revisions 
made  by  Section  703  of  the 
Telecommunications  Act  of  1996  to 
Section  224  of  the  Communications  Act 
of  1934,  as  amended.  The  pole 
attachment  provisions  of  Section  224  of 
the  Communications  Act  of  1934,  as 


amended,  initially  only  applied  to  cable 
television  system  operators.  However, 
Section  703  of  the  Teleconununications 
Act  of  1996  expanded  the  scope  of  the 
pole  attachment  provisions  under 
Section  224  to  include 
telecommunications  carriers  as  well  as 
cable  television  system  operators. 
DATES:  Effective  August  20,  1996. 
Written  comments  by  the  public  on  the 
information  collections  contained 
herein  are  due  October  21,  1996. 
ADDRESSES:  Comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234,  1919  M  Street, 
N.W..  Washington,  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  McMenamin,  Cable  Services 
Bureau,  (202)  418-7200.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Order 
contact  Dorothy  Conway  at  202—418- 
0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order,  CS 
Docket  No.  96-166,  adopted  August  2, 
1996  and  released  August  6, 1996.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  1919  M  Street, 
NW,  Washington,  D.C.  20554. 

Synopsis  of  the  Order 

Section  703  of  the  1996  Act  added 
and  amended  several  provisions  of 
Section  224  of  the  Commiinications  Act 
of  1934,  as  amended  ("Section  224"). 
Specifically,  Section  703  amended 
Sections  224  (a)(1),  (a)(4),  (c)(1)  and 
(c)(2)(B),  and  added  new  Sections  224 
(a)(5),  (d)(3),  (e),  (0,  (g),  (h)  and  (i).  Many 
of  these  additions  and  revisions  to 
existing  federal  statutory  provisions  are 
self-effectuating.  This  Order  conforms 
our  rules  to  meet  these  new  statutory 
requirements.  We  are  revising  these 
rules  without  providing  prior  public 
notice  and  an  opportunity  for  comment 
because  the  rule  modifications  do  not 
involve  discretionary  action  on  the  part 
of  the  Commission  but  rather,  simply 
conform  our  rules  to  the  applicable 
provisions  of  the  1996  Act.  We  find  that 
notice  and  comment  procedures  are 
unnecessary,  and  that  this  action  falls 
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within  the  "good  cause"  exception  of 
the  Administrative  Procedure  Act. 
Sections  2241«)  is  not  self-effectuating. 
We  will  seek  notice  and  comment 
regarding  implementation  of  Section 
224(e)  in  a  separate  proceeding 
umsistent  with  the  two-year  p)eriod 
specified  by  Section  224(e).  In  addition, 
the  Commission  has  sought  notice  and 
comment  regarding  the  implementation 
of  Sections  224  (f)  and  (h)  in  a  separate 
proceeding. ' 

Paperwork  Reduction  Act 

This  Order  contains  either  proposed 
or  modified  information  collections. 
Tile  Commission  has  requested  Office  of 
Management  and  Budget  ("OMB") 
approval,  under  the  emergency 
processing  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  of  the 
information  contained  in  this 
rulemaking.  Approval  is  requested  to  be 
effective  no  later  than  the  date  that  the 
summary  of  the  Order  appears  in  the 
Federal  Register  The  OMB  control 
number  for  information  collections 
contained  in  this  rulemaking  is  3060- 
0392.  The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens  and  to  obtain  regular  OMB 
approval  of  the  information  collections, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  and  agency  comments  are  due 
October  21, 1996.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  irdormation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0392. 

Title:  47  CFR  1.1401  through  1.1416 
Pole  Attachment  Procedures. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  83. 

Estimated  Time  Per  Response:  1-25 
hours. 


'  The  Commission  has  issued  a  Notice  of 
Proposed  Rulemaking.  Implementation  of  the  Local 
Competition  Provisions  in  the  Telecommunications 
yAclo/J996.  FCC  96-182,  61  FR  18311,  par.  220- 
225  (April  25,  1996).  to  implement  the 
Interconnection  provisions  of  Section  251. 


Total  Annual  Burden:  449  hours. 
Notices:  36  sets  of  notices  x  2  hours 
each  =  72  hours.  Petitions  for  Stay:  10 
Petitions  x  8  hours  each  =  80  hours. 
Complaints,  responses  and  replies:  10 
complaint  cases  (20  parties).  50%  of 
parties  will  use  in-house  legal  assistance 
with  an  average  burden  of  25  hours  per 
case.  10  parties  x  25  hours  =  250  hours 
50%  of  parties  will  use  outside  legal 
counsel  with  an  average  burden  of  4 
hours  to  coordinate  information  with 
outside  legal  counsel.  10  parties  x  4 
hours  =  40  hours.  State  certifications:  7 
certifications  x  1  hour  =  7  hours. 

Total  Annual  Cost  to  Respondents: 
$41,100.  Notices:  36  sets  of  notices  x 
$100  each  for  postage  and  stationery  = 
$3,600.  Complaints,  responses  and 
replies:  50%  of  parties  will  use  outside 
legal  counsel  paid  at  $150  per  hour.  10 
parties  x  25  hours  per  case  x  $150  per 
hour  =  $37,500. 

Needs  and  Uses:  Initial  pole 
attachment  provisions  were  mandated 
by  Congress  pursuant  to  Section  224  of 
the  Communications  Act  of  1934. 
Among  other  things.  Section  224 
initially  mandated  the  following:  The 
Commission  was  required  to  establish 
rules  to  ensure  that  die  rates,  terms  and 
conditions  under  which  cable  television 
system  operators  attach  their  hardware 
to  utility  poles  are  just  and  reasonable. 
Utilities  shall  provide  a  cable  television 
system  operator  no  less  than  60  days 
written  notice  prior  to  (1)  removal  of 
facilities  or  termination  of  any  service  to 
those  facilities,  such  removal  or 
termination  arising  out  of  a  rate,  term  or 
condition  of  a  cable  television  pole 
attachment  agreement,  or  (2)  any 
increase  in  pole  attachment  rates.  The 
Commission  was  required  to  establish  a 
Petition  for  Stay  process  for  the  action 
contained  in  the  notice.  The 
Commission  was  required  to  establish  a 
complaint  resolution  process  regarding 
pole  attachments.  The  Commission  was 
required  to  establish  a  certification 
process  for  states  to  use  to  make  notice 
of  their  authority  to  regulate  the  rates, 
terms  and  conditions  for  pole 
attachments.  The  provisions  in  Section 
224  were  initially  only  applicable  to 
cable  television  system  operators. 
However,  Section  703  of  the 
Telecommunications  Act  of  1996 
amends  Section  224  to  expand  the  scope 
of  the  pole  attachment  provisions  to 
include  teleconmiunications  carriers  as 
well  as  cable  television  system 
operators.  The  Commission's  rules  for 
pole  attachment  provisions  are 
contained  in  47  CFR  1.1401  through 
1.1416. 

Accordingly,  It  is  ordered  that 
pursuant  to  Section  703  of  the 
Telecommunications  Act  of  1996 


(Section  224  of  the  Communications  Act 
of  1934,  as  amended,  47  U.SC.  224). 
and  to  Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934  as 
amended,  47  U.SC.  154(i),  303(r). 
Subpart  )  of  Part  1  of  the  Commission's 
Rules  is  amended  as  set  forth  belov\- 
The  rule  changes  will  become  effective 
August  20,  1996. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Communications  common 
carriers,  Investigations,  Lawyers, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Telecommunications. 

Federal  Cominunications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rules  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154,  303  and 
3091JJ  unless  otherwise  noted. 

Subpart  J — Pole  Attachment  Complaint 
Procedures 

2.  Section  1.1401  is  revised  to  read  as 
follows: 

§1.1401     Purpose. 

The  rules  and  regulations  contained 
in  this  subpart  J  provide  complaint  and 
enforcement  procedures  to  ensure  that 
the  rates,  terms  and  conditions  for  pole 
attachments  of  cable  television  systems 
and  telecommunications  carriers  are  just 
and  reasonable. 

3.  Section  1.1402  is  amended  by 
revising  paragraphs  (a),  (b),  (d),  (e),  and 
(f)  and  adding  a  new  paragraph  (h)  to 
read  as  follows: 

§1.1402    Definitions. 

(a)  The  term  ufa7ify  means  any  person 
that  is  a  local  exchange  carrier  or  an 
electric,  gas,  water,  steam,  or  other 
public  utility,  and  who  owns  or  controls 
poles,  ducts,  conduits,  or  rights-of-way 
used,  in  whole  or  in  part,  for  any  wire 
communications.  Such  term  does  not 
include  any  railroad,  any  person  that  is 
cooperatively  organized,  or  any  person 
owned  by  the  Federal  Government  or 
any  State. 

(b)  The  term  pole  attachment  means 
any  attachment  by  a  cable  television 
system  or  provider  of 
telecommunications  service  to  a  pole, 
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duct,  conduit,  or  nght-of-way  owned  or 
controlled  bv  a  utility. 

***** 

(d)  The  term  complaint  means  a  filing 
by  a  cable  television  system  operator,  a 
cable  television  system  association,  a 
utility  an  association  of  utilities,  a 
telecommunications  carrier,  or  an 
association  of  telecommunications 
carriers  alleging  that  a  rate,  term,  or 
condition  for  a  pole  attachment  is  not 
just  and  reasonable. 

(e)  The  term  complainant  means  a 
cable  television  system  operator,  a  cable 
television  system  association,  a  utihty, 
an  association  of  utilities,  a 
telecommunications  carrier,  or  an 
association  of  telecommunications 
carriers  who  files  a  complaint. 

(f)  The  term  respondent  means  a  cable 
television  system  operator,  a  utihty,  or 

a  telecommunications  carrier  against 
whom  a  complaint  is  filed. 
•        •        *        •        • 

(h)  For  purposes  of  this  subpart,  the 
term  telecommunications  carrier  means 
any  provider  of  telecommunications 
services,  except  that  the  term  does  not 
include  aggregators  of 
telecommunications  services  (as  defined 
in  47  U.S.C.  226)  or  incumbent  local 
exchange  carriers  (as  defined  in  47 
U.S.C.  251(h)). 

4.  Section  1.1403  is  revised  to  read  as 
follows: 

§  1  1 403     Notice  of  removal  and  petition  for 
temporary  stay. 

(a)  A  utility  shall  provide  a  cable 
television  system  operator  or 
telecommunications  carrier  no  less  than 
60  days  written  notice  prior  to: 

(1)  Removal  of  facilities  or 
termination  of  any  service  to  those 
facilities,  such  removal  or  termination 
arising  out  of  a  rate,  term,  or  condition 
of  the  cable  television  system  operator's 
or  telecommunications  carrier's  pole 
attachment  agreement;  or 

(2)  Any  increase  in  pole  attachment 
rates. 

(b)  A  cable  television  system  operator 
or  telecommunications  carrier  may  file 
a  "Petition  for  Temporary  Stay"  of  the 
action  contained  in  a  notice  received 
pursuant  to  paragraph  (a)  of  this  section 
within  15  days  of  receipt  of  such  notice. 
Such  submission  shall  not  be 
considered  unless  it  includes,  in  concise 
terms,  the  relief  sought,  the  reasons  for 
such  relief,  including  a  showing  of 
irreparable  harm  and  likely  cessation  of 
cable  television  service  or 
telecommunication  service,  a  copy  of 
the  notice,  and  certification  of  service  as 
required  by  §  1,1 404(b),  The  named 
respondent  may  file  an  answer  within  7 
days  of  the  date  the  Petition  for 
Temporary  Stay  was  filed.  No  further 


filings  under  this  section  will  be 
considered   .less  requested  or 
authorized  by  the  Commission  and  no 
extensions  of  time  will  be  granted 
unless  justified  pursuant  to  §  1.46. 

5.  Section  1.1404  is  amended  by 
revising  paragraphs  (a),  (d)  introductory 
text  and  (d)  (2)  to  read  as  follows: 

§1.1404    Complaint 

(a)  The  complaint  shall  contain  the 
name  and  address  of  the  complainant, 
name  and  address  of  the  respondent, 
and  shall  contain  a  verification  (in  the 
form  in  §  1.721(b)),  signed  by  the 
complainant  or  officer  thereof  if 
complainant  is  a  corporation,  showing 
complainant's  direct  interest  in  the 
matter  complained  of.  Counsel  for  the 
complainant  may  sign  the  complaint. 
Complainants  may  join  together  to  file 
a  joint  complaint.  Complaints  filed  by 
associations  shall  specifically  identify 
each  utihty,  cable  television  system 
operator,  or  telecommunications  carrier 
who  is  a  party  to  the  complaint  and 
shall  be  accompanied  by  a  document 
ttoia  each  identified  member  certifying 
that  the  complaint  is  being  filed  on  its 
behalf. 

*  *        «        »        * 

(d)  The  complaint  shall  b« 
accompanied  by  a  copy  of  the  pole 
attachment  agreement,  if  any,  between 
the  cable  system  operator  or 
telecommunications  carrier  and  the 
utility.  If  there  is  no  present  pole 
attachment  agreement,  the  complaint 
shall  contain: 

*  »        *        *        » 

(2)  A  statement  that  the  cable 
television  system  operator  or 
telecommunications  carrier  currently 
has  attachments  on  the  poles,  ducts, 
conduits,  or  rights-of-way. 

*  •        •        •        * 

6.  Section  1,1409  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§1  1409     Commission  co'-^side'^ation  of  the 
complaint 


(e)  Section  1,1404  shall  apply  to  the 
rate  for  any  pole  attachment  used  by  a 
cable  system  operator  solely  to  provide 
cable  service.  Until  47  U.S.C.  224(e)  is 
implemented,  §  1.1404  shall  also  apply 
to  the  rate  for  any  pole  attachment  used 
by  a  cable  system  or  any 
telecommunications  carrier  (to  the 
extent  such  carrier  is  not  a  party  to  a 
pole  attachment  agreement)  to  provide 
any  telecommunications  service, 

7.  A  new  Section  1.1416  is  added  to 
subpart  J  to  read  as  follows: 


§V4i6     Access  provisions  <or 
teiecommunication  earners  a"G  cabtp 
systems. 

(a)  A  utihty  that  engages  in  the 
provision  of  telecommunications 
services  or  cable  services  shall  impute 
to  its  costs  of  providing  such  services 
(and  charge  any  affiUate,  subsidiary,  or 
associate  company  engaged  in  the 
provision  of  such  services)  an  equal 
amount  to  the  pole  attachment  rate  for 
which  such  company  would  be  liable 
under  this  section, 

(b)  An  entity  that  obtains  an 
attachment  to  a  pole,  conduit,  or  right- 
of-way  shall  not  be  required  to  bear  any 
of  the  costs  of  rearranging  or  replacing 
its  attachment,  if  such  rearrangement  or 
replacement  is  required  as  a  result  of  an 
additional  attachment  or  the 
modification  of  an  existing  attachment 
sought  by  any^other  entity  (including 
the  owner  of  such  pole,  duct,  conduit, 
or  right-of-way), 

[FR  Doc,  96-20901  Filed  8-19-96;  8:45  am) 
BILUNC  CODE  6712-01-U 


47  CFR  Part  73 

Radio  Broadcasting  Se-v^ces    va'-'OwS 
Locations 

AGENCY:  Federal  Communications 

Commission, 

action:  Final  rule, 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  appUcations  filed  by 
hcensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades!  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  August  20,  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  July  19,  1996,  and 
released  July  26,  1996,  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW,,  Washington, 
DC.  The  complete  text  of  this  decision 
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may  also  be  purchased  trom  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc  ,  2100  M  Street.  N\V..  Suite  140, 
Washington,  DC  20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 

Federal  Regulations  is  amended  as 

follows: 

PART  73— {AMENDED] 

I.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154,  as  amended. 

§73.202    (Amended] 

2  Section  ~3  202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  255C  and  adding 
Channel  255C2  at  Montgomery,  and  by 
removing  Channel  254C3  and  adding 
Channel  254C2  at  Warrior. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  296A 
and  adding  Channel  297C2  at  Rio  Del 
ancL  by  removing  Channel  299A  and 
adding  Channel  299B1  at  Twentynine 
Palms. 

4  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Channel  224A  and  adding 
Channel  224B1  at  Herrin. 

5.  Section  73.202(b),  the  Table  of  FM 
.-Mlotments  under  Minnesota,  is 
amended  by  removing  Channel  269C3 
and  adding  Channel  269C2  at  Duluth. 

6.  Section  73  202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  252A 
and  adding  Channel  252C3  at  Carthage. 

7.  Section  73.202(b),  the  Table  of  FM 
.Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  225C3 
and  adding  Channel  225C2  at  Espanola, 
bv  removing  Channel  298C3  and  adding 
Channel  298C.1  at  Los  Almos  and  by 
rt;moving  Channel  234C  and  adding 
Channel  234C1  at  Santa  Fe. 

8  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  237A 
and  adding  Channel  237C3  at  Lawton. 

9  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas  is  amended  by 
removing  Channel  228C3  and  adding 
Channel  228C2  at  Breckenridge  and  by 
removing  Channel  269A  and  adding 
Channel  268C2  at  Snyder. 

10.  Section  73  202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  266C2  and  adding 
Channel  2 266 A  at  Pinedale. 


Federal  Communications  Commission. 
foiui  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  96-20706  Filed  8-19-96;  8:45  am] 
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DEPARTME^f^  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  PS-121;  Amdt.  1 95-51 B] 
RtN2137-AC83 

Pressure  Testing  Older  Hazardous 
Liquid  and  CartK>n  Dioxide  Pipelines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  IX>T. 
ACTION:  Final  rule;  extension  of  time  for 
compliance. 

SUMMARY:  This  final  rule  extends  the 
time  for  compliance  with  the 
requirements  for  pressure  testing  of 
older  hazardous  liquid  and  carbon 
dioxide  pipelines.  Plans  for  testing, 
which  were  to  be  completed  by 
December  7,  1995,  would  now  be 
required  by  December  7, 1997.  The 
dates  for  actual  completion  of  the 
testing,  previously  IDecember  7, 1998, 
and  December  7,  2001,  are  extended  by 
one  year.  RSPA  is  extending  these 
compliance  dates  to  allow  time  to 
complete  rulemaking  based  on  the 
American  Petroleum  Institute's  (API) 
petition  for  a  risk-based  alternative  to 
the  required  pressure  testing  rule.  RSPA 
will  issue  a  proposed  rule  for  a  risk- 
based  alternative  to  the  existing 
pressure  testing  rule. 

DATES:  Effective  Date:  This  nde  is 
effective  August  20, 1996. 

Compliance  Dates:  The  deadline  for 
complying  with  §  195.302(c)(1)  is 
extended  to  December  7,  1997.  The 
deadline  for  complying  with 
§  195.302(c)(2)(i)  is  extended  to 
December  7, 1999.  The  deadline  for 
complying  with  §  195.302(c)(2)(ii)  is 
extended  to  December  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni,  (202)  366-4571,  regarding 
the  subject  matter  of  this  document,  or 
the  Dockets  Unit  (202)  366-4453,  for 
copies  of  this  dociunent  or  other 
information  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

API  Proposal 

In  a  petition  dated  June  23, 1995,  API 
submitted  a  risk-based  alternative  to  the 
pressure  testing  rule  and  requested  that 


RSPA  delay  implementation  of  the  rule 
until  the  API  proposal  has  been  given 
full  consideration.  A  copy  of  the  .\PI 
proposal  is  available  in  the  docket 
(Dockets  Unit,  Room  8421  at  DOT 
Headquarters  will  be  temporary  closed 
from  August  15  to  September  15.  1996. 
During  this  period  pipeline  safety 
dockets  will  be  available  in  Room  2335 
of  the  DOT  Headquarters).  API  urged 
that  the  rule  on  pressure  testing  older 
hazardous  liquid  and  carbon  dioxide 
pipelines  presents  an  opportunity  to 
apply  a  risk-based  approach  to  pressure 
testing,  and  proposed  a  risk-based 
alternative  to  the  final  rule  issued  on 
)une  7,  1994  (59  FR  29379). 

RSPA  has  been  working  with  the 
pipeline  industry  to  develop  a  risk 
management  framework  for  pipeline 
regulation  and  decided  to  evaluate  the 
.•\PI  proposal  carefully  Because 
substantial  planning  is  required  before 
pressure  testing  older  pipelines,  an 
extension  of  time  for  compliance  was 
needed  to  avoid  unnecessary  costs  in 
planning. 

RSP,^  has  now  decided  to  initiate 
rulemaking  on  the  API  proposal.  A 
notice  of  proposed  rulemaking  will  be 
published  separately  to  accomplish  this. 

Notice  of  Proposed  Rulemaking 

RSPA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (Docket  PS-121;  60 
FR  54328;  October  23,  1995)  proposing 
one  year  extension  of  the  compliance 
deadline  to  plan  and  schedule  pressure 
testing.  In  addition,  RSPA  recognized 
that  a  final  rule  on  extended  compliance 
dates  could  not  be  issued  in  time  to 
forestall  the  burden  on  operators  of 
preparing  the  plans  because  of  late 
issuance  of  the  final  rule.  Thus.  RSPA 
announced  that  it  would  not  enforce 
December  7,  1995,  compliance  date. 

RSPA  held  a  meeting  with  API 
members  on  January  31.  1996,  to  clarify 
their  proposal  and  held  a  public 
meeting  on  the  API  proposal  on  March 
25,  1996.  On  May  8,  1996,  RSPA  briefed 
the  Technical  Hazardous  Liquid 
Pipeline  Safety  Committee  (THLPSSC) 
on  the  API  proposal. 

RSP,^  received  two  written  comments 
on  the  NPRM  on  the  extension  of  the 
compliance  deadline.  Both  favored  an 
extension,  RSPA  also  received  several 
comments  from  the  industry  during  the 
public  meetings  that  all  the  compliance 
deadlines  for  the  current  pressure  test 
rule  should  be  extended.  Industry 
argued  that  they  were  not  sure  of  what 
changes  RSP.^  might  suggest  in  the 
present  rulemaking,  so  they  could  not 
plan  in  advance. 

RSPA  agrees  with  the  comments 
about  the  need  for  extension  of  the 
comment  period  while  rulemaking  on 
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Uies  a: 


the  .^Pl  proposal  is  conducted-  These 
new  compliance  dates  are  as  foliows: 

Before  December  7,  1997.  plan  and 
schedule  testing, 

Before  December  7,  1999,  pressure 
test  each  pipeline  containing  more  than 
50  percent  by  mileage  of  electric 
resistance  welded  pipe  manufactured 
before  1970;  and  at  least  50  percent  of 
the  mileage  of  all  other  pipelines;  and 

Before  December  7.  2002.  pressure 
test  the  remainder  of  the  pipeline 
mileage 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  Office  of  Management  and  Budget 
(0MB)  does  not  consider  this  final  rule 
to  be  a  significant  regulatory  action 
under  section  3(f)  of  Executive  Order 
12866.  Therefore.  0MB  did  not  review 
the  final  rule  under  that  order.  Also, 
DOT  does  not  consider  the  final  rule  to 
be  significant  under  its  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26,  1979).  This  extension  of 
compliance  dates  does  not  warrant 
preparation  of  a  Regulatory  Evaluation. 

Executive  Order  12612 

We  analyzed  the  final  rule  under  the 
principles  and  criteria  in  Executive 
Order  12612  ("Federalism").  The  final 
rule  does  not  have  sufficient  federalism 
impacts  to  warrant  preparation  of  a 
federalism  assessment. 

Regulatory  Flexibility  Act 

I  certify,  under  Section  605  of  the 
Regulatory  Flexibility  Act,  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  195 

Carbon  dioxide.  Petroleum,  Pipeline 
safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  part  195  of  title  49  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  195— [AMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60102,  60104.  60108, 
60109;  and  49  CFR  1.53. 

2.  Section  195.302(c)  (1)  and  (2)  are 
revised  to  read  as  follows: 
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§195.302    General  reouirements. 

•         -         *  *         • 

(c)  Except  for  onshore  pipelines  that 
transport  HVL.  the  followring 
compliance  deadlines  apply  to  pipelines 
under  paragraphs  (b)(1)  and  (b)(2)(i)  of 
this  section  that  have  not  been  pressure 
tested  under  this  subpart: 

(1)  Before  December  7,  1997.  for  each 
pipeline  each  operator  shall — 

(i)  Plan  and  schedule  testing 
according  to  this  paragraph;  or 

(ii)  EstabUsh  the  pip>eliiie's  maximum 
operating  pressiu^  under 
§  195.406(a)(5). 

(2)  For  pipelines  scheduled  for 
testing,  each  operator  shall — 

(i)  Before  December  7, 1999,  pressure 
test— 

(A)  Each  pipeline  identified  by  name, 
symbol,  or  otherwise  that  existing 
records  show  contains  more  than  50 
percent  by  mileage  of  electric  resistance 
welded  pipe  manufactured  before  1970; 
and 

(B)  At  least  50  percent  of  the  mileage 
of  all  other  pipelines;  and 

(ii)  Before  December  7.  2002,  pressure 
test  the  remainder  of  the  pipeline 
mileage. 

Issued  in  Washington,  D.C  on  August  14, 
1996. 

Kelley  S.  Coyner, 

Deputy  Administrator. 

[FR  Doc.  96-21143  Filed  a-19-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

n.D   081496A] 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Corrunerce. 

action:  Closing. 

SUMMARY:  NMFS  closes  the  fishery  for 
school  Atlantic  bluefin  tuna  (ABT)  in 
the  waters  off  New  Jersey  and  states 
north.  Closure  of  this  fishery  is 
necessary  because  the  annual  quota  is 
projected  to  be  attained  by  August  17. 
1996.  The  intent  of  this  action  is  to 


prevent  overharvest  of  the  quota 
established  for  this  fishery. 

EFFECTIVE  DATE:  The  closure  is  effective 
horn  2330  hours  local  time  August  17 
through  Decerr.her  ?'    1  aqf- 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Hogarth,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
Regulations  impiLmeiitec  luider  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
regulating  the  harvest  of  ABT  by 
persons  and  vessels  subject  to  U.S. 
jurisdiction  are  found  at  50  CFR  part 
285. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  is  authorized 
under  §  285.20(b)(1)  to  monitor  the 
catch  and  landing  statistics  and,  on  the 
basis  of  those  statistics,  to  project  a  date 
when  the  catch  of  ABT  will  equal  any 
quota  under  §  285.22.  The  AA  is  further 
authorized  under  §  285.20(b)(1)  to 
prohibit  fishing  for,  or  retention  of,  ABT 
by  those  fishing  in  the  category  subject 
to  the  quota  when  the  catch  of  tuna 
equals  the  quota  established  imder 
§  285.22.  The  AA  has  determined,  based 
on  the  reported  catch  and  estimated 
fishing  effort,  that  the  annual  quota  of 
school  ABT  will  be  attained  by  August 
17. 1996.  Fishing  for,  catching, 
possessing,  or  landing  any  school  ABT 
in  any  area  must  cease  at  2330  hours 
local  time  on  August  17, 1996.  The 
Angling  category  fishery  for  bluefin  tuna 
in  the  large  school  and  small  medium 
classes  (47  inches  to  less  than  59  inches 
(119  cm  to  less  than  150  cm),  and  59 
inches  to  less  than  73  inches  (150  cm  to 
less  than  185  cm)  curved  fork  length, 
respectively)  was  previously  closed  on 
July  31.  1996  (61  FR  40352,  August  2. 
1996).  However,  anglers  may  continue 
to  tag  and  release  fish  greater  than  27 
inches  (69  cm)  curved  fork  length  imder 
the  NMFS  tag-and-release  program  (50 
CFR  285.27). 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b)(1)  and  is  exempt  fixjm  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  August  14. 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fistieries  Service. 
(FR  Doc.  96-21123  Filed  8-15-96;  9:10  am] 
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This  section  of  the  FEDERAL  REGIS'^'ER 
contains  notices  to  the  puoiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  Tiakinq  prior  to  tlTe  adoption  of  the  final 
rules 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  245 

[INS  No.  1353-91,  AG  Order  No.  2047-96] 

RIN  1115-AC70 

Adjustment  of  Status  to  That  of  Person 
Admitted  for  Permanent  Residence: 
Conditional  Residents  and  Fiance(e)s 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
ciarih  that  an  alien  remains  ineligible 
for  ad|u,stnient  of  status  after 
termination  of  conditional  resident 
status.  It  would  also  modify  provisions 
regulatmg  the  ad)ustment  of  status  of  a 
nonimmigrant  fiance(e)  to  reflect  the 
current  statute  and  to  allow  adjustment 
of  status  based  on  a  marriage  occurring 
more  than  90  days  after  admission.  The 
clanfication  concerning  adjustment  of 
status  after  termination  of  conditional 
residency  is  necessary  in  view  of  the 
determination  by  the  Board  of 
Immigration  Appeals'  (the  Boardj 
finding  that  the  current  regulations  do 
not  prohibit  the  adjustment  of  status  of 
an  alien  whose  conditional  resident 
status  has  been  terminated.  Matter  of 
Stockwell.  20  I&N  Dec.  309  (BLA  1991). 
This  proposed  rule  would  also  ensure 
compliance  with  the  existing  statute  and 
elimmate  hardships  to  certain  persons 
'.\  ho  were  unable  to  marry  imtil  after  the 
expiration  of  the  alien  spouse's  period 
of  admission  as  a  nonimmigrant 
r!aRce(e). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  21. 

ADDRESSES;  Please  submit  vmtten 
comments,  in  triplicate,  to  the  Director, 
Polic;y  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street  NW.,  Room  5307. 
Washington.  DC  20536.  Attn:  Pubhc 
Comment  Clerk.  To  ensure  proper 
handling,  please  reference  the  INS 


number  1353-91  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  this 
location  by  calling  (202)  514-3048  to 
arrange  an  appointment 
FOR  FURTHER  INFORMATION  CONTACT: 
Rita  A.  Arthur,  Senior  immigration 
Examiner,  Adjudications  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  3214. 
Washington.  DC  20536,  telephone  (202) 
514-5014 

SUPPLEMENTARY  INFORMATION:  The 
Immigration  Marriage  Fraud 
Amendments  of  1986  (IMFA),  Pub.  L. 
99-639,  November  10,  1986,  were 
enacted  to  combat  ,fraud  perpetrated  by 
aliens  who  marry  only  to  obtain 
immigration  benefits.  The  IMFA 
amended  the  Immigration  and 
Nationahty  Act  (the  Act)  by  adding  a 
new  section  216,  which  imposes  an 
initial  2-year  period  of  conditional 
residency  on  a  person  who  acquired 
permanent  resident  status  based  on  a 
recent  marriage.  It  also  provides  a 
comprehensive  procedure  by  which  a 
conditional  resident  may  have  these 
conditions  removed  following  approval 
of  a  petition  filed  jointly  with  the 
citizen  or  lawful  permanent  resident 
spouse,  or  after  approval  of  a  waiver  of 
the  joint  petitioning  requirement. 
Section  216  of  the  Act  further  mandates 
termination  of  the  conditional  resident's 
status  if  he  or  she  fails  to  comply  with 
the  requirements  for  removal  of  the 
conditions  at  the  end  of  the  2-year 
period,  or  if  it  is  fouind  that  the  marriage 
was  entered  into  for  the  purpose  of 
obtaining  immigration  benefits  or  is 
otherwise  determined  to  be  "improper," 
as  defined  in  section  216(b)  of  the  Act. 
Section  216  of  the  Act  also  allows  an 
alien  whose  status  has  been  terminated 
to  ask  the  immigration  judge  to  review 
this  decision  during  deportation 
proceedings. 

The  IMFA  also  revised  the  Act  by 
adding  a  new  section  245(d).  This 
section  bars  an  alien  who  was  granted 
permanent  residence  on  a  conditional 
basis  under  section  216  of  the  Act  from 
adjusting  status  under  section  245  of  the 
Act.  This  bar  prevents  a  conditional 
resident  from  circumventing  the 
requirements  and  restrictions  of  section 
216  of  the  Act  by  filing  a  new 
application  for  adjustment  of  status. 

In  Matter  of  Stockwell,  20  I&N  Dec. 
309  (BLA  1991).  the  Board  of 
Immigration  Appeals  (the  Board) 


determined  that  the  bar  to  adjustment  of 
status  provided  in  section  245(d)  of  the 
Act  no  longer  apphes  after  an  alien's 
conditional  residency  has  been 
terminated.  The  Board  based  this 
decision,  which  is  binding  on  the 
Immigration  and  Naturalization  Ser\'ice 
(the  Service),  on  its  interpretation  of  the 
Service's  implementing  regulations. 

In  its  majority  decision,  the  Board 
state:  "While  the  statutory  language 
seems  to  leave  open  the  question  of 
whether  the  bar  (of  section  245(d)  of  the 
Actj  extends  to  an  alien  whose  status  as 
a  conditional  permanent  resident  has 
been  terminated,  we  agree  *   *   *  that 
the  Service's  own  implementing 
regulation  clearly  applies  the  bar  in 
section  245(d)  only  to  aliens  currently 
holding  conditional  permanent  resident 
status."  Stockwell,  supra,  slip  opinion  at 
4-5. 

The  Board  also  issued  a  dissenting 
opinion,  which  concluded  that  the 
section  245(d)  bar  to  adjustment 
continues  after  termination  of 
conditional  residency.  This  opinion. 
while  acknowledging  that  the  regulation 
could  be  read  to  apply  only  to  those 
aliens  currently  in  conditional  status, 
points  out  that:  "*   *   *  the  (language  of 
section  245(d)  of  the  Act]  does  not 
restrict  its  application  to  aliens  who  are 
admitted  on  a  conditional  basis  and 
remain  in  that  status.  The  language 
clearly  prohibits  the  Attorney  General 
from  adjusting  the  status  of  any  alien 
who  has  been  admitted  on  a  conditional 
basis  under  section  216." 

"The  majority  does  not  challenge  the 
clarity  of  the  statute  Rather,  it  relies  on 
the  regulation  promulgated  at  8  CFR 
§245.1(b)(12)  (1991)  [subsequently 

redesignated  as  8  CFR  245.1(c)(5)  1995]. 

*   *   * '» 

"[T]he  regulation  issued  by  the 
Immigration  and  Naturalization  Service 
can  be  read  to  apply  only  to  those  aUens 
who  are  currently  in  conditional  status. 
However,  that  is  not  the  only  reasonable 
construction  of  the  regulation.  The 
regulation  does  not  address  the 
eligibility  for  adjustment  of  status  of 
those  aliens  whose  conditional  status 
has  been  terminated.  Where  the  statute 
prohibits  such  adjustment,  and  the 
regulation  does  not  address  it,  the 
statute  should  be  applied.  In  any  case 
the  regulation  should  be  construed  in  a 
manner  that  is  consistent  with  the 
statute,  The  regulation  can  reasonably 
be  construed  as  not  having  addressed 
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the  situation  of  a  conditional  permanent 
resident  whose  status  has  been 
terminated.  Moreover,  it  would  frustrate 
the  deterrent  purpose  of  the  statute  to 
permit  the  adjustment  of  the  status  of  an 
alien  whose  status  as  a  conditional 
permanent  resident  has  been  terminated 
because  of  failure  to  comply  with  the 
requirements  of  section  216." 

"It  may  be  argued  that,  in 
promulgating  the  regulation,  the  Service 
interpreted  the  statute  to  apply  only  to 
aliens  currently  in  a  conditional  status. 
Since  the  specific  question  of  the 
applicability  of  the  statute  to  aUens 
whose  status  has  been  terminated  was 
not  addressed,  such  an  argument  is 
purely  speculative."  Stockwell,  supra, 
slip  opinion  at  8-9  (Morris,  dissenting). 

m  promulgating  this  regulatory 
provision,  the  Service  did  not  intend  to 
limit  applicability  of  the  bar  in  section 
245(d)  of  the  Act  to  aliens  currently 
holding  conditional  permanent  resident 
status.  Such  a  stance,  by  allowing  a 
conditional  resident  to  circiunvent  the 
requirements  and  restrictions  of  section 
216  of  the  Act  by  filing  a  new  request 
for  adjustment  of  status  after  the  Service 
terminated  conditional  residencyi 
would  have  been  contrary  to  the 
purpose  of  IMFA.  It  would  also  have 
discounted  the  clear  language  of  section 
245(d)  of  the  Act,  and  would  have 
ignored  the  fact  that  Congress  has 
provided  a  comprehensive  procedure 
that  permits  a  conditional  resident  to 
seek  removal  of  the  conditions  imposed 
by  section  216  of  the  Act. 

However,  8  CFR  245.1(c)(5)  does  not 
explicitly  state  that  the  bar  continues 
after  termination  of  conditional 
residency.  The  proposed  revision  of  8 
CFR  245.1(c)(5)  would  resolve  the 
misunderstanding  concerning  this 
matter.  It  would  supersede  the  Board's 
interpretation  in  Matter  of  Stockwell  by 
amending  8  CFR  245.1(c)(5)  to  clarify 
that  an  alien  admitted  for  permanent 
residence  on  a  conditional  basis  under 
section  216  of  the  Act  remains  ineligible 
for  adjustment  of  status  under  section 
245  of  the  Act  even  after  termination  of 
status  under  section  216  of  the  Act. 
Since  the  regulation  would  be 
promulgated  by  the  Attorney  General 
under  authority  granted  by  section  103 
of  the  Act,  it  would  provide  binding 
rules  of  decision  for  the  Executive 
Office  for  Immigration  Review, 
including  the  Board  and  the 
Immigration  Courts,  as  well  as  the 
Service. 

The  proposed  rule  would  also  address 
the  effect  of  termination  of  conditional 
status  under  section  21 6A  of  the  Act  on 
the  bar  to  adjustment  provided  in 
section  245(f)  of  the  Act.  Sections  216A 
and  245(f)  of  the  Act,  added  by  the 


Immigration  Act  of  1990  (IMMACT), 
Pub.  L.  101-649,  November  29,  1990, 
relate  to  conditional  status  for  certain 
ahen  entrepreneuars  and  contains 
language  similar  to  that  of  sections  216 
and  245(d)  of  the  Act.  To  avert  possible 
future  misunderstandings,  the  Service 
proposes  to  amend  8  CFR  245.1(c)(5)  to 
also  clarify  that  section  245(f)  of  the  Act 
continues  to  prohibit  the  adjustment  of 
status  under  section  245  of  the  Act  of  an 
alien  entrepreneur  who  has  been 
granted  permanent  residence  on  a 
conditional  basis  after  his  or  her  status 
has  been  terminated  under  section  216 A 
of  the  Act. 

In  addition  to  prohibiting  the 
adjustment  of  status  of  a  conditional 
resident  imder  section  245(a),  IMFA 
also  amended  provisions  of  the  Act 
relating  to  the  acquisition  of  permanent 
residence  by  persons  who  entered  the 
United  States  as  nonimmigrant 
fiance(e)s  of  United  States  citizens.  A 
review  of  the  IMFA  legislative  history 
shows  that  Congress  intended  for  these 
aliens,  after  they  marry,  to  seek 
permanent  resident  status  under  the 
adjustment  of  status  provision  of  section 
245  of  the  Act.  H.  Rep.  No.  906,  99th 
Cong.  2d  Sess.  at  11  (1986).  Despite  this 
intent,  the  actual  text  of  section  3(c)  of 
EMFA  made  these  aliens  ineligible  for 
adjustment.  Congress  corrected  this 
anomaly  by  enacting  the  Immigration 
Technical  Corrections  Act  of  1988  (the 
Technical  Corrections  Act),  Pub.  L.  100- 
525,  October  24,  1988.  The  amendments 
made  by  section  7(b)  of  the  Technical 
Corrections  Act  allow  an  alien  fiance(e) 
and  his  or  her  minor  children  to  obtain 
permanent  residence,  but  only  as  a 
result  of  the  marriage  of  the  fiance(e)  to 
the  citizen  petitioner,  and  only  as  a 
conditional  permanent  resident  under 
section  216  of  the  Act. 

The  Service  published  a  final  rule 
implementing  IMFA  on  August  10, 
1988,  in  the  Federal  Register  at  53  FR 
30011-30023.  A  few  months  later, 
Congress  enacted  the  Technical 
Corrections  Act.  The  Service  proposes 
in  this  rule  to  amend  8  CFR  245.1(c)(6) 
to  align  its  wording  more  closely  with 
the  language  of  the  statute  as  amended 
by  the  Technical  Corrections  Act.  The 
proposed  revision  would  explicitly  state 
that  these  aliens  are  subject  to  the 
conditions  imposed  by  section  216  of 
the  Act  and  clarify  the  applicability  of 
paragraph  (c)(6)  to  the  alien's  minor 
children  as  well  as  to  the  principal 
alien. 

The  proposal  would  also  bar 
adjustment  of  an  ahen  who  was 
admitted  under  section  101(a)(15)(K)  of 
the  Act  unless  the  alien  would  become 
a  conditional  permanent  resident  within 
24  months  of  the  date  of  the  marriage. 


This  restriction  is  necessary  because 
section  245(d)  of  the  Act  prohibits  the 
adjustment  of  status  of  an  alien  fiance(e) 
or  child  of  a  fiance(e)  admitted  under 
section  101(a)(15)(K)  of  the  Act  except 
to  that  of  an  ahen  lawfully  admitted  to 
the  United  States  for  permanent 
residence  on  a  conditional  basis  under 
section  216  of  the  Act.  Section  216  of 
the  Act  provides  permanent  residence 
on  a  conditional  basis  only  for  an  alien 
who  becomes  a  permanent  resident 
within  24  months  of  the  date  of  the 
qualifying  marriage. 

The  proposed  rule  would  also  modify 
the  provisions  of  8  CFR  245.1(c)(6) 
relating  to  a  marriage  taking  place  more 
than  90  days  after  the  alien  fiance(e)'s 
admission  to  the  United  States.  As 
ciurently  written,  paragraph  (c)(6) 
appears  to  bar  adjustment  if  the  ahen 
fiance(e)  and  the  citizen  petitioner  do 
not  marry  within  90  days  of  the  alien's 
entry.  The  provisions  of  paragraph  (c)(6) 
were  based  on  those  of  section 
101(a)(15)(K)  of  the  Act.  which  require 
the  alien  and  the  citizen  petitioner  to 
intend  to  marry  within  90  days  of  entry 
in  order  to  qualify  the  alien  for  entry  as 
a  nonimmigrant  fiance(e).  Also,  section 
214(d)  of  the  Act  renders  the  ahen 
deportable  if  the  couple  does  not  marry 
within  3  months  of  entry.  Section  245(d) 
of  the  Act  does  not,  however,  impose  a 
time  fi^me  during  which  the  marriage 
must  take  place. 

The  proposed  rule  would  continue  to 
bar  adjustment  if  the  couple  fails  to 
marry.  However,  prospective  spouses 
are  sometimes  forced  by  circimistances 
outside  their  control  to  delay  marriage 
until  after  expiration  of  the  90-day 
period  of  admission  as  a  fiance(e).  To 
prevent  hardship  to  these  individuals, 
the  proposal  would  allow  an  alien  who 
was  admitted  under  section 
101(a)(15)(K)  of  the  Act  as  a  fiance(e)  or 
a  child  of  a  fiance(e)  to  seek  adjustment 
of  status  based  on  the  delayed  marriage 
between  the  citizen  petitioner  and  the 
fiance(e). 

The  nonimmigrant  fiance(e)  or  child 
of  a  fiance(e)  would  be  allowed  to  apply 
for  adjustment  of  status  as  an  immediate 
relative  of  a  citizen  on  the  basis  of  an 
approved  Form  1-130,  Petition  for  Ahen 
Relative,  filed  by  the  citizen  petitioner 
who  had  originally  filed  the  fiance(e) 
visa  petition.  A  nonimmigrant  fiance(e) 
seeking  adjustment  based  on  a  delayed 
marriage,  like  a  nonimmigrant  fiance(e) 
seeking  adjustment  based  on  a  timely 
marriage,  would  become  ineligible  for 
adjustment  of  status  if  more  than  24 
months  elapsed  between  the  date  of  the 
marriage  and  the  approval  of  the 
application  for  adjustment  of  status. 
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Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U  S.C.  605(b)),  has'reviewed  this 
regulation  and.  by  approving  it,  certifies 
that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  following  factors:  The 
rule  would  address  the  grant  of 
immigration  benefits  to  certain 
individuals  based  on  a  marriage.  It 
would  also  clarify  restrictions  placed  on 
future  acquisition  of  certain 
immigration  benefits  by  individuals 
whose  conditional  permanent  resident 
status  has  been  terminated.  It  would  not 
have  a  significant  economic  effect,  nor 
would  it  affect  small  entities. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  lustice  to  be  a 

significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f], 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
.Act.  The  clearance  number  for  this 
collection  is  contained  in  8  CFR  299.5, 
Display  of  control  numbers. 

List  of  Subjects  in  8  CFR  Part  245 

.Miens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  145  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  245— ADJUSTMENT  OF  STATUU 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1101, 1103, 1182, 1255. 
and  8  CFR  part  2. 

§245.1    [Amended] 

2.  In  §  245.1  paragraph  (c)(3)  is 
amended  by  removing  the  word  "and" 
at  the  end  of  the  paragraph. 

3.  In  §  245.1,  paragrapn  (c)(4)  is 
amended  by  removing  the  "."  at  the  end 
of  the  paragraph  and  replacing  it  with 

a     ,    • 

4.  In  §  245.1,  paragraph  (c)(7)  is 
amended  by  removing  the  "."  at  the  end 
of  the  paragraph,  and  replacing  it  with 

a  ":  and". 

5.  In  §  245.1,  paragraphs  (c)(5)  and 
(c)(6)  are  revised  to  read  as  follows: 

§245.1    Eligibility. 

***** 

(c)  *  *  * 

(5)  Any  alien  who  has  been  lawfully 
admitted  for  permanent  residence  on  a 
conditional  basis  under  section  216  or 
216A  of  the  Act,  regardless  of  any  other 
quota  or  nonquota  immigrant  visa 
classification  for  which  the  alien  may 
otherwise  be  eligible,  and  regardless  of 
whether  the  alien's  conditional  status 
has  been  terminated  pursuant  to 
sections  216  or  21 6A  of  the  Act; 

(6)  Any  alien  admitted  to  the  United 
States  as  a  nonimmigrant  alien  fiance(e) 
under  section  101(a)(15)(K)  of  the  act, 
unless: 

(i)  The  alien  is  seeking  to  adjust  status 
under  section  245(a)  of  the  Act  to  that 
of  an  alien  lawfully  admitted  to  the 
United  states  for  permanent  residence 
on  a  conditional  basis  under  section  216 
of  the  Act; 

(ii)  The  alien  is  seeking  adjustment 
based  on  the  marriage  (or,  in  the  case  of 
a  minor  child,  the  marriage  of  the  alien 
parent)  to  the  United  States  citizen 
whose  approved  petition  pursuant  to 
§  214.2(k)  of  this  chapter  was  the  basis 
for  issuance  of  the  alien's  nonimmigrant 
visa  under  section  101(a)(15)(K)  of  the 
Act; 

(iii)  The  alien  is  seeking  to  adjust 
status  within  24  months  of  the  date  of 
the  marriage;  and 

(iv)  The  marriage  was  solemnized: 

(A)  Within  90  days  of  the  entry  of  the 
alien  fiancel(e)  into  the  United  States; 
or 

(B)  More  than  90  days  fdter  the  entry 
of  the  alien  fiance(e)  into  the  United 
States  if  the  alien  spouse  or  child 
applies  for  and  is  otherwise  eligible  for 
adjustment  of  status  as  an  immediate 
relative  on  the  basis  of  an  approved 
Form  1-130,  Petition  for  Alien  Relative, 
filed  by  the  citizen  whose  approved 
petition  piusuant  to  §  214. 2(k)  of  this 
chapter  was  the  basis  for  issuance  of  the 
alien's  nonimmigrant  visa  imder  section 
101(a)(15)(K)oftheAct; 


Dated:  August  13,  1996. 
)anet  Reno, 
Attorney  Genera/. 

[FR  Doc  96-21196  Filed  8-19-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

(AD-FRL-5557-6] 
RIN2060-^E11 

Prevention  of  Significant  Deterioration 
(PSD)  and  Nonattalnment  New  Source 
Review  (NSR) 

AGENCY:  Environmental  Protection 
.■\gency  (EPA). 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  of  a 
change  in  the  date  of  the  public  hearing 
regarding  EPA's  proposed  rulemaking, 
known  as  the  NSR  Reform  Rulemaking, 
published  on  July  23.  1996  at  61  FR 
38249.  That  mlemaking  proposes  to 
revise  regulations  for  the  approval  and 
promulgation  of  implementation  plans 
and  the  requirements  for  preparation, 
adoption,  and  submittal  of 
implementation  plans  governing  the 
NSR  programs  mandated  by  parts  C  and 
D  of  title  I  of  the  Clean  Air  Act.  The  date 
of  the  hearing  is  being  changed  from 
September  23  to  September  16.  1996. 
This  notice  also  announces  a  meeting  on 
the  day  following  the  public  hearing  of 
the  NSR  Reform  Subcommittee 
(Subcommittee)  (58  FR  36407)  of  the 
Clean  Air  .^ct  Federal  Advisory 
Committee  (55  FR,  No  217,  46993), 
which  will  also  be  open  to  the  public. 
The  Subcommittee's  purpose  is  to 
provide  independent  advice  and 
counsel  to  the  EP.-\  on  policy  and 
technical  issues  associated  with 
reforming  the  NSR  rules.  Today's 
announcement  does  not  change  the 
October  21,  1996  deadline  for  receiving 
written  public  comments  on  the 
proposed  rulemaking. 
DATES:  Public  Hearing.  The  public 
hearing  has  been  rescheduled  for 
September  16,  1996  from  10:00  a.m.  to 
4:30  p.m.  The  hearing  may  be  canceled 
if  no  requests  to  speak  have  been 
received  15  days  prior  to  this 
rescheduled  hearing  date. 

Subcommittee  Meeting.  A  meeting  of 
the  Subcommittee  is  scheduled  for 
September  17.  1996  from  8:30  a.m.  to 
4:00  p.m. 

ADDRESSES:  Public  Hearing.  The  public 
hearing  will  be  held  at  the  Sheraton 
Imperial  Hotel  &  Convention  Center, 


UMI 


Federal  Register  /  Vol.  61.  No.  162  /  Tuesday.  August  20,  1996  /  Proposed  Rules  43031 


Imperial  Center,  Research  Triangle  Park, 
North  Carolina,  telephone  (919)  941- 
5050. 

Subcommittee  Meeting.  The 
Subcommittee  meeting  will  be  held  at 
the  Sheraton  Imperial  Hotel  & 
Convention  Center,  Imperial  Center, 
Research  Triangle  Park,  North  Carolina 
((919)941-5050. 

GENERAL  INFORMATION:  Public  Hearing. 
Seating  will  be  a\ailable  for 
approximately  60  persons  on  a  first- 
come,  first-served  basis.  Persons 
wishing  to  make  oral  presentations  at 
the  public  hearing  should  contact  EPA 
as  indicated  below  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  The  order 
of  presentation  will  be  based  on  the 
order  in  which  EPA  receives  requests  to 
speak.  Written  statements  in  lieu  of,  or 
in  addition  to,  oral  testimony  are 
encouraged  and  may  be  any  length. 
Individuals  will  be  given  an  opportimity 
to  register  for  an  opportunity  to  speak, 
as  time  allows,  beginning  at  9:00  a.m.  on 
the  day  of  the  public  hearing.  If 
necessary,  oral  presentations  will  be 
time  limited. 

Subcommittee  Meeting.  Although 
open  to  the  pubUc;  general  seating  will 
be  available  for  approximately  60 
persons  (in  addition  to  that  allocated  for 
the  Subcommittee)  on  a  first-come,  first- 
served  basis.  There  will  be  a  limited 
opportunity  for  public  remarks  at  the 
Subcommittee  meeting  and  any  member 
of  the  public  may  submit  a  written 
statement  for  consideration  by  the 
Subconmiittee.  To  ensure  that  written 
public  statements  are  provided  to  the 
Subcommittee  prior  to  the  scheduled 
meeting  they  should  be  mailed  to  David 
Solomon,  the  Designated  Federal 
Official  for  this  FACA  subcommittee,  at 
the  Information  Transfer  and  Program 
Integration  Division  (MD-12),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  2771 1 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Crumpler,  Information  Transfer 
and  Program  Integration  Division  (MD- 
12),  Office  of  Air  Quality  Planning  and 
Standards,  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-0871,  telefax  (919)  541-5509. 
Persons  wishing  to  make  oral 
presentations  at  the  public  hearing,  or 
seeking  further  information,  should 
contact  Cynthia  Baines  at  (919)  541- 
5319,  telefax  (919)  541-5509. 
SUPPLEMENTARY  INFORMATION:  On  July 
23,  1996  at  61  PR  38249,  the  EPA 
proposed  substantial  changes  to  the 
major  NSR  program,  a  preconstruction 
permitting  program  required  by  the 
Clean  Air  Act,  that  regulates  the 
construction  and  modification  of  major 


stationary  sources  of  air  pollution.  In 
that  document  the  EPA  announced  that 
the  public  hearing  for  the  proposed 
rulemaking  would  be  held  in  the 
Research  Triangle  Park,  North  Carolina, 
on  September  23, 1996 — ^the  date  60 
days  from  the  date  of  publication  of  the 
Federal  Register  notice  of  proposed 
rulemaking. 

In  the  same  document,  EPA  indicated 
that  it  plaimed  to  convene  a  meeting  of 
the  NSR  Subcommittee  in  conjunction 
v«th  the  pubUc  comment  period  to 
review  the  proposed  rulemaking,  but  no 
date  or  location  for  that  meeting  was 
announced  at  the  time  of  publication. 
Subsequent  to  the  publication  date  of 
the  proposed  rulemaking,  EPA 
concluded  that  (1)  it  would  be  desirable 
to  hold  the  pubUc  hearing  and  the 
Subconunittee  meeting  in  sequence 
because  many  participants  would  be 
interested  in  attending  both  sessions; 
and  (2)  due  to  other  scheduling 
conflicts,  the  Subcommittee  meeting 
could  not  be  held  on  September  24, 
1996 — the  day  following  the  original 
date  of  the  public  hearing. 

It  was  determined  that  most  feasible 
dates  for  scheduling  both  meetings 
jointly  would  be  September  16  and  17, 
1996.  Consequently,  EPA  has  decided  to 
reschedule  the  date  of  the  pubUc 
hearing  so  that  the  two  sessions  could 
be  scheduled  in  sequence  in  order  to 
reduce  the  burden  of  duplicative  travel- 
related  activities  for  interested 
participants.  By  holding  the  comment 
period  open  the  EPA  intends  to  provide 
an  opportunity  for  the  submission  of 
rebuttal  and  supplementary  information 
relative  to  comments  and  questions 
raised  in  either  the  public  hearing  or 
Subcommittee  meeting. 

The  tentative  Subcommittee  meeting 
agenda  is  to  review  the  proposed  NSR 
Reform  revisions  by  topic  area  as 
follows: 
8:30-10:30  a.m.— NSR  applicability 

criteria 
10:30-12:00 — noon— NSR  technology 

requirements 
12:00-1:00  p.m.— Lunch 
1:00-2:00  p.m. — Class  I  protection 

requirements 
2:00-3:00  p.m. — Miscellaneous  reforms 
3:00-4:00  p.m.— 1990  Clean  Air  Act 

Implementing  Revisions 
4:00  p.m. — Adjourn 

Time  for  breaks  and  public  response 
will  be  incorporated.  An  agenda  will  be 
provided  at  the  meeting. 

INSPECTION  OF  DOCUMENTS:  Documents 
related  to  the  NSR  Reform  Rulemaking, 
are  available  for  public  inspection  in 
EPA  Air  Docket  No.  A-90-37. 
Transcripts  of  the  pubfic  hearing  and 
Subcommittee  meeting  vnll  also  be 


available  for  public  inspection  in  the 
same  docket.  The  docket  is  available  for 
public  inspection  and  copying  between 
8:30  a.m.  to  12  noon  and  1:30  to  3:30 
p.m.,  weekdays,  at  EPA's  Air  Docket 
(6102),  Room'M-1500,  401  M  Street, 
SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

Approximately  3-4  weeks  after  the 
pubhc  hearing  and  Subcommittee 
meeting,  a  transcript  of  each  meeting 
will  also  be  available  to  the  public 
through  the  Office  of  Air  Quality 
Planning  And  Standards  Technology 
Transfer  Network  (the  TTN).  Access  to 
the  TTN,  via  a  computer  and 
communications  software,  may  be 
obtained  by  diaUng  (919)  541-5742.  For 
assistance  in  accessing  the  TTN.  contact 
the  TTN  Help  Desk  at  (919)  541-5384  in 
Research  Triangle  Park,  North  CaroUna, 
1:00  p.m.  to  5:00  p.m.  eastern  standard 
time. 

Dated:  August  15, 1996. 

lohn  S.  Seitz. 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

IFR  Doc.  96-21281  Filed  8-19-96:  8:45  am) 

BILUNO  CODE  6S«0-S0-P 


fedepal  communications 
commission 

4:*  CFP  Chapter  i 

[CC  DocKe' Nc  96  •i15;FCC9&-329] 

Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of 

Customer  Proprietary  Network 
tntormation  ana  Othe'  Customer 
Information;  Use  o»  Data  Regarding 
Alarm  Monitoring  Service  Providers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Termination  of  rulemaking. 

SUMMARY:  On  May  17, 1996,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (NPRM)  regarding 
certain  customer  information  provisions 
in  the  Telecommunications  Act  of  1996 
(1996  Act).  In  addition  to  addressing  the 
customer  proprietary  network 
information  (CPNI)  and  subscriber  fist 
information  provisions  set  out  in  the 
1996  Act,  the  NPRM  also  sought 
comment  regarding  how  to  implement 
the  restrictions  on  use  of  alarm 
monitoring  data  established  by  new 
Section  275(d)  of  the  Commimications 
Act  of  1934,  as  amended.  Section  275(d) 
directed  the  Commission  to  issue  any 
regulations  necessary  to  enforce  its 
provisions  virithin  six  months  after 
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enactment  of  the  1996  Act.  Based  on  the 
record,  we  conclude  that  no  regulations 
are  necessarv  at  this  time  to  implement 
or  enforce  Section  275(d).  The  intended 
effect  of  this  Report  and  Order  is  to 
document  and  explain  that  conclusion. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blaise  Scinto.  Attomev ,  Common 
(Earner  Bureau.  Policy  and  Program 
Planning  Division.  (202)  418-1380.  or 
Radhika  Karmarkar.  Attorney,  Ck>mmon 
Carrier  Bureau,  Policy  and  Program 
Planning  Division.  '2021  41S-1628. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summarv  of  the  Commission's  Report 
and  Order  adopted  August  6,  1996,  and 
released  .August  7.  1996.  The  full  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  St.,  N.W., 
Washington,  DC.  The  complete  text  also 
mav  be  obtained  through  the  World 
Wide  Web.  at  http://www.fcc.gov/ 
Bureaus/Common  Carrier/Orders/ 
frc96329.wp.  or  may  be  purchased  from 
the  (Commission's  copy  contractor. 
International  Transcription  Service, 
Inc  ,  (202)  857-3800.  2100  M  St..  N.W., 
Suite  140,  Washington,  DC  20037. 

Synopsis  of  Report  and  Order 

We  conclude  that  Section  275(d)  of 
the  Communications  Act  of  1934.  as 
amended,  restricts  LEC  personnel  from 
using  information  regarding  "the 
occurrence  or  content  of  calls  received 
by  providers  of  alarm  monitoring 
services  "  for  the  purpose  of  marketing 
their  own  alarm  monitoring  service,  or 
■n  alarm  monitoring  service  offered  by 
another  affiliated  or  unaffiliated  entity. 
Information  on  the  occurrence  of  such 
calls  may  constitute  CPNI.  if  it  is  made 
available  to  the  LEC  solely  by  virtue  of 
the  customer-carrier  relationship.  We 
affirm  our  tentative  conclusion  that. 
even  if  a  carrier  has  received  customer 
authorization  to  obtain  access  to  CPNI 
pursuant  to  Section  222(c)(1)  of  the 
Conununications  Act  of  1934,  as 
amended,  such  authorization  does  not 
extend  to  any  CPNI  subject  to  the 
Section  275(d)  ban,  namely  information 
concerning  the  occurrence  of  calls 
received  by  alarm  monitoring  service 
providers  used  for  marketing  purposes. 
We  conclude  that  no  regulations  are 
necessary  at  this  time  to  implement  or 
enforce  Section  275(d). 

Regulatory  Flexibility  Analysis 

.A>  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  was  incorporated  in  the  NPRM 
in  this  proceeding  (61  FR  26483  (May 
28,  1996)).  The  Commission  sought 


written  public  comments  on  the 
proposals  in  the  NPRM.  including  the 
Initial  Regulatory  Flexibility  Analysis 
Because  the  Commission  is  not  adopting 
any  regulations  at  this  time  to  enforce 
Section  275(d)  of  the  1996  Act,  no 
further  Regulatory  Flexibility  Analysis 
is  required  at  this  time. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13,  the  NPRM  in  this  proceeding  sought 
comment  from  the  general  public  and 
the  Office  of  Management  and  Budget 
regarding  the  information  collections 
contained  in  the  NPRM.  Because  the 
Commission  is  not  adopting  any 
regulations  to  enforce  Section  275(d)  of 
the  1996  Act,  no  further  Paperwork 
Reduction  analysis  is  required  at  this 
time. 

Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  1,  4,  and  275  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154.  and  275. 
the  report  and  order  is  hereby  adopted. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  96-21095  Filed  8-19-96;  8:45  am) 
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47CFRPart73 

[MM  Docket  No.  96-168,  RM-8836] 

Radio  Broadcasting  Services; 
Weaverville,  CA 

agency:  Federal  Commiuiications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Terry  L.  Dunning, 
requesting  the  allotment  of  FM  Channel 
299A  to  Weaverville,  CaUfomia,  as  that 
community's  second  local  FM 
transmission  service.  Coordinates  used 
for  this  proposal  are  40  44  00  and  122- 
56-24. 

DATES:  Comments  must  be  filed  on  or 
before  September  30. 1996,  and  reply 
comments  on  or  before  October  15, 
1996. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  writh  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  Richard 
A.  Helmick.  Esq.,  Cohn  and  Marks.  1333 
New  Hampshire  Ave.,  NW.,  Suite  600, 
Washington,  DC  20036. 


FOR  FURTHER  INFORMATtON  CONTACT: 
Nancy  Jovner.  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
96-168,  adopted  August  2,  1996,  and 
released  August  9.  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW,,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800.  2100  .M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1  1204fb)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  9&-21220  Filed  8-19-96;  8:45  am) 

BILUNG  CODE  671 2-01 -F 


47  CFR  Part  73 

[MM  Docket  No.  96-81;  RM-8776] 

Radio  Broadcasting  Services;  Rosalia, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  action  dismisses  a 
petition  for  rule  making  filed  by  Randall 
L.  Hughes  requesting  the  allotment  of 
Channel  234A  to  Rosalia.  Kansas.  See  61 
FR  18712,  April  29,  1996.  No  comments 
were  received  at  the  Commission  stating 
an  intention  to  file  an  application  for 
Channel  234A  at  Rosalia,  Kansas.  It  is 
Commission  policy  to  refrain  from 
allotting  a  channel  absent  an  expression 
of  interest.  With  this  action,  this 
proceeding  is  terminated. 
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FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthai.  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  Is  a 
synopsis  of  the  Commission  s  Report 
and  Oraer,  MM  Docket  No.  96-61, 
adopted  August  2.  1996.  and  released 
August  9,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW,, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conamission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Pan  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Pol  icy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  96-21221  Filed  8-19-96;  8:45  am] 

BILUNO  CODE  a712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  96-151:  RM-8808] 

Radio  Broadcasting  Services;  Bear 
Creek,  PA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Victor 
A.  Michael,  Jr.  requesting  the  allotment 
of  Channel  290A  to  Bear  Creek,  PA,  as 
its  first  local  aural  service.  Petitioner  is 
requested  to  provide  information 
demonstrating  that  Bear  Creek  is  a 
community  for  allotment  purposes. 
Channel  290A  can  be  allotted  to  Bear 
Creek  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.2  kilometers  (3.9  miles) 
southeast,  at  coordinates  41-08-51  NL; 
75—41-43  WL,  to  avoid  short-spacings  to 
Stations  WMRV,  Channel  289B, 
Endicott,  NY,  and  WHLM.  Channel 
293B,  Bloomsburg,  PA.  Canadian 
concurrence  in  the  allotment  is  required 
since  Bear  Lake  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1996,  and  reply 
comments  on  or  before  September  24, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 


FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr.,  7901 
Stoneridge  Drive,  Cheyeime,  Wyoming 
82001  (Petitioner) 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(2021  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-151,  1996,  adopted  May  24,  1996, 
and  released  July  19,  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conomunications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  96-21223  Filed  8-l»-96;  8:45  am] 
BILUNG  CODE  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DocKet  No.  9&-28:  Notice  9) 

RIN  2127-AF73 

Federal  Motor  Vehicle  Safety 
Standards.  Lamps,  Reflective  Devices 
and  Associated  Equipment:  Correction 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Proposed  rule;  correction. 


SUMMARY:  This  document  contains 
corrections  to  the  proposed  rule 
pubUshed  on  July  10, 1996  (61  FR 
36334).  The  proposed  rule  would  a^ord 
an  option  to  existing  headlamp  aiming 
specifications.  As  published,  the 
reference  numbers  of  the  Fig\ires 
discussed  in  the  preamble  text  do  not 
correspond  to  the  numbers  assigned  the 
Figures  in  the  proposed  amendatory 
text.  These  errors  are  now  corrected  by 
Notice  9. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Vanlderstine,  Office  of  Safety 
Performance  Standards,  NHTSA  (phone 
202-366-5203;  FAX  202-366-4329). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  proposed  rule.  Federal  Register 

document  96-17299,  which  begins  on 
page  36334  in  the  issue  of  Wednesday, 
July  10, 1996,  the  reference  nimibers  of 
the  Figures  discussed  in  the  preamble 
text  do  not  correspond  to  the  number 
assigned  the  Figiu^s  in  the  proposed 
amendatory  text.  The  error  arose 
because  the  agency's  designations  did 
not  comply  with  Federal  Register 
poUcy.  The  Figiire  numbers  were 
changed  in  the  proposed  amendatory 
text  after  the  docimient  was  submitted 
for  pubUcation  without  corresponding 
changes  in  the  preamble  text.  This 
correction  provides  a  clarification  of  the 
agency's  intent. 

Correction  of  Publication 

1.  For  any  reference  to  "Figure  15va" 
and  "Figure  17va"  in  the  preamble  text, 
substitute  "Figxue  15B"  and  "Figure 
17B"  respectively. 

2.  For  any  reference  to  "Figure  27va" 
and  "Figure  28va"  in  the  preamble  text, 
substitute  "Figure  27A"  and  "Figure 
28 A"  respectively. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166:  delegation  of  authority  at 
49  CFR  1.50,  and  501.8. 

Issued  on:  August  7. 1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  96-20518  Filed  8-19-96;  8:45  am] 
BtLLINQ  CODE  4910-S9-P 
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DEPARTMENT  OF  COMMERCE 


NMFS  Response  to  the  MAS  Petition  Public  Comments 


ISS 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 


[ID.  081396A1 

Atlantic  Tuna  Fisheries; 
Massachusetts  Audubon  Society 
Petition 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Decision  on  petition  for 
rulemaking. 

SUMMARY:  NMFS  hereby  announces 

denial  of  the  petition  for  rulemaking 
submitted  bv  the  Massachusetts 
Audubon  Societv  (MAS!   MAS 
petitioned  NMFS  to:  Ban  the  retention 
of  all  ]uvenile  Atlantic  bluefin  tima 
(ABT)  less  than  :'3  inches  (185  cm). 
develop  a  tag-and-release  program  for 
juvenile  .\BT,  require  better  reporting  of 
fish  caught  in  the  Angling  category  to 
facilitate  the  collection  of  more  accurate 
population  data  and  to  ensure 
compUance  with  International 
Commission  for  the  Conservation  of 
Atlantic  Tuna  (ICCAT) 
recommendations,  and  carry  out  better 
enforcement  of  catch  allocation  quotas. 

ADDRESSES:  Copies  of  the  MAS  petition 

for  rulemaking  are  available  upon 
request  from  Christopher  Rogers.  Highly 
Migratory  Species  Management 
Division,  Office  of  Fisheries 
Conservation  and  Management  (F/CM), 
NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3282. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Rogers,  ^o'   "l.i-2347. 

SUPPLEMENTARY  INFORMATION: 
Background 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C,  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subiect  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Under 
§  285,22.  the  US,  quota  is  divided 
among  the  various  domestic  fishing 
categones. 

In  March  1996,  NMFS  received  a 
petition  from  M.AS  to  eliminate  the 
fishery  for  small  ABT.  In  the  preamble 
to  the  1996  proposed  rule  for  Atlantic 
tunas  (61  FR  18366.  April  25,  1996), 
NMFS  requested  comments  on  the 
petition  as  part  of  the  rulemaking 
process. 


Recommendation:  Ban  the  retention 
of  all  juvenile  ABT  less  than  73  inches 
(185  cm). 

Response:  Harvest  of  these  fish 
provides  important  scientific 
information.  The  small  fish  index  is  one 
of  the  main  indices  used  by  the 
Standing  Committee  on  Research  and 
Statistics  (SCRS)  for  stock  assessment  of 
western  ABT.  Retaining  juveniles  allows 
for  the  collection  of  biological  data  that 
can  not  be  obtained  through  tagging  data 
alone.  Catch-at-age  data  are  also 
provided  by  this  fishery.  The  fishery  for 
small  ABT  is  of  tremendous  socio- 
economic importance  to  coastal 
communities  and  the  recreational 
fishery.  While  conunercial  revenues 
would  increase  due  to  the  resulting 
quota  reallocation,  employment 
associated  with  the  recreational  fishery 
and  expenditures  in  coastal 
communities  would  decrease.  Also,  as 
the  1995  Final  Environmental  Impact 
Statement  (FEIS)  demonstrates,  the 
western  ABT  stock  is  expected  to 
rebuild  for  all  scenarios  analyzed. 
including  scenarios  that  increase  the 
allocation  of  small  ABT.  Thus,  while 
eliminating  the  fishery  for  small  ABT 
would  hasten  stock  recovery,  the  loss  of 
scientific  data  for  quota  monitoring  and 
the  socio-economic  costs  associated 
with  closiue  of  the  small  fish  fishery 
would  be  significant. 

Recommendation:  Develop  a  tag-and- 
release  program  for  juvenile  ABT. 

Response:  NMFS  already  has  a  tag- 
and-release  program  in  place  for  all 
ABT.  Also,  when  fisheries  are  closed, 
NMFS  still  allows  fishers  with  tagging 
kits  to  practice  catch-and-release. 

Recommendation:  Require  better 
reporting  of  fish  caught  in  the  Angling 
category  to  facilitate  the  collection  of 
more  accurate  population  data  and  to 
ensure  compliance  v»dth  ICCAT 
recommendations. 

Response:  NMFS  agrees  with  the 
merits  of  this  reconunendation  and  has 
reviewed  the  large  pelagic  siu^fey  (LPS) 
methodology,  conducted  meetings,  and 
participated  in  workshops,  including 
the  American  Sportfishing  Association 
(ASA)  workshop  in  New  Orleans,  LA,  to 
consider  alternatives  to  the  LPS  for 
quota  monitoring.  NMFS  continues  to 
work  toward  this  goal. 

Recommendation:  Carry  out  better 
enforcement  of  catch  allocation  quotas 

Response:  NMFS  always  strives  to 
enforce  fishery  regulations  and  quotas  to 
the  greatest  extent  possible.  NMFS 
monitors  the  tuna  quota  as  closely  as 
possible  and  closes  the  fishery  when 
needed. 


Numerous  comments  were  received 
via  letter,  telephone  and  at  the  public 
hearings  held  on  the  proposed  rule. 
Those  commenters  who  supported 
MAS'  petition  felt  that  anglers  should  be 
restricted  to  a  tag-and-release  fishery 
only  and  that  those  interested  in  ABT 
have  everything  to  gain  from  a  tag-and- 
release  fishery.  Commenters  who 
opposed  MAS'  petition  felt  that  the 
juvenile  fishery  provides  important 
scientific  monitoring  data  and  that  the 
petition  ignored  the  economic 
importance  of  this  fishery  to  the  mid- 
Atlantic  area. 

Other  comments  included;  agree  that 
ABT  populations  need  to  be  .'^stored  but 
in  a  different  manner;  the  latest  SCRS 
report  shows  recovery  of  ,ABT  under  73 
inches  (185  cm);  banning  the  retention 
of  fish  under  73  inches  (185  cm)  is  not 
required  for  stock  recovery .  ICCAT 
recommendations  for  recovery  reflect 
the  catch  of  ABT  at  various  sizes; 
continued  harvest  of  juveniles 
undermines  the  efforts  of  the  U.S. 
delegation  to  ICC.'\T  in  seeking 
compliance  by  eastern  .'Htlantic  and 
Mediterranean  Sea  fishing  nations;  and, 
because  .Angling  category  landings  are 
estimated  from  surveys,  the  method  of 
data  collection  is  highly  subjective, 
thus,  thousands  of  fish  may  go 
unrecorded. 

Decisions 

NMFS  has  decided  not  to  proceed 
with  rulemaking  to  eliminate  the  fishery 
of  small  ABT  as  requested  by  MAS. 
Retaining  a  small  fish  quota  is  needed, 
because  the  .\ngling  category  fishery  is 
not  only  essential  for  collection  of  stock 
assessment  data  but  is  of  tremendous 
socio-economic  importance  to  the 
coastal  communities  and  anglers 
involved  in  the  recreational  fishery. 

As  demonstrated  in  the  FEIS  (July 
1995),  the  stock  is  expected  to  rebuild 
for  all  scenarios  analyzed  From  a  socio- 
economic perspective,  the  MAS 
proposal  is  not  optimal  or  desirable.  The 
result  would  be  a  shift  m  quota 
allocation  and.  therefore,  an  increase  in 
commercial  revenues.  However, 
employment  associated  with  the 
recreational  fishery  and  its  economic 
impact  on  coastal  communities  would 
decline.  It  is  not  clear  that  the  losses  in 
the  recreational  sector  would  be 
commensurate  with  the  gains  to  the 
commercial  sector  from  such  a  quota 
transfer. 

Nevertheless,  NMFS  continues  to 
address  certain  elements  of  the  MAS 
request  such  as  the  tag-and-release 
program  for  all  ABT,  improving 
reporting  of  fish  caught  in  .Angling 
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categor\    and  enforcing  catch  aiiocation 
quotas 

Authority:  16  U.S.C.  971  etseq. 

Dated:  August  15.  1996. 
darv  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
IFR  Dor  <*6-  21  202  Filed  8-19-96;  8:45  am] 
MLUNG  CODE  3S10-22-F 


50  CFR  Part  679 

fi.D  081296A1 

RIN  0648-AI70 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Allocations  of  Pacific 
Cod  in  the  Bering  Sea  and  Aleutian 
Islands  Area 

agency:  National  Marine  Fisheries 
Sen.  ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  fNOAA^ 

Commerce 

ACTION;  Notice  of  availabiUty  of  an 
amendment  to  a  fishery  management 
pian  request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Coxmcil)  has 
submitted  Amendment  46  to  the  Fisher)- 
Management  Plan  for  the  Ooundfish 

Fishery  in  the  Benng  Sea  and  Aleutian 
islands  Area  for  Secre'anal  review 
Amendment  46  wouid  a.:Ocate  ',nt' 
Benng  Sea  anti  rXieuiian  Islands 
Management  Ar«.a  ;BS.M)  Pacific  cod 


totai  aiiOwaDiP  catch  ^T 


:nng 


vessels  using  trawi  geax,  lixed  gear 
(hooK  and  iine  and  pot),  and  jig  gear 
and  would  p^omdc  a  jthority  forthe 
fixed  gear  a;  ocator:   o  be  divided  into 
seasonal  allowances. 
DATES:  Comments  must  be  submitted  on 
or  before  October  15, 1996. 
ADDRESSES:  Comments  should  be 
suomitted  to  Ronald  J.  Berg,  Chief, 
Fisheries  Management  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668.  Juneau, 
AK  99802-1668,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
\\p^>  utji  Street,  Jimeau,  AK.  Copies  of 
A.Tipr  inient  46  and  the  Environmental 
nssfssment/Regulatory  Impact  Review 
prepared  for  the  amendment  are 
available  from  the  Coimcil,  605  West 
Fourth  Avenue,  Anchorage,  AK  99501- 
2252-  telephone  q07-27i-28nQ 

f'OR  FURTHER  INFORMATION  CON'AC:  Kent 
SUPPLEMENTARY  INFORMATION:  The 

Matnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
:"<.  .ires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  (FMP)  or  plan 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  or  amendment,  immediately 
publish  a  notice  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  pubUc  comments  received 


during  the  comment  period  in 
determining  whether  to  approve  the 
FMP  or  amendment. 

Amendment  46  would  allocate  the 
BSAI  TAC  among  vessels  using  trawl 
gear,  fixed  gear,  and  jig  gear.  Tliis 
amendment  also  would  provide 
authority  for  the  fixed  gear  allocation  of 
Pacific  cod  to  be  divided  into  seasonal 
allowances,  and  would  allow  any 
unused  portion  of  one  gear's  allocation 
to  be  reallocated  to  other  gear  types. 
This  amendment  is  necessary  to 
respond  to  socioeconomic  needs  of  the 
fishing  industry  that  have  been 
identified  by  the  Council  and  is 
intended  to  further  the  goals  and 
objectives  of  the  FMP. 

NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  the  proposed  amendment.  A 
proposed  rule  to  implement 
Amendment  46  has  been  submitted  for 
Secretarial  review  and  approval.  Tlie 
proposed  rule  to  implement  this 
amendment  is  scheduled  to  be 
published  within  15  days  of  this 
docimaent. 

Authority:  16  U.S.Q  1801  et  seq. 

Dated:  August  14,  1996. 

Rii  hart!  H    St  .haf?fr, 

Actmg  uirecior,  ujfice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FRDoc.  96-21124  Filed  8-15-96;  9:10  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  o' 
proposed  rules  that  are  appJicaote  to  the 
publtc  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority  'ihng  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttas 
section 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Food  Stamp  Program;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request — Model  Food  Stamp  Forms. 
etc.  {Monthly  Reporting  on 
Reservations) 

AGENCY:  Food  and  Consumer  Service, 

rSDA. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Kood  and  Consumer  Service  to  request 
that  the  Office  of  Management  and 
Budget  extend  extension  of  the  current 
information  collection  burden 
as,su<;idted  with  the  application, 
fligibiiuv  certification,  and  ongoing 
household  eUgibility  determination  for 
the  Food  Stamp  households  residing  on 
reservations. 
DATES:  Comments  and 
recommendations  on  the  proposed 
m  format  ion  collection  must  be  received 
hv  October  21.  1996. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Margaret  Werts  Batko, 
.Assistant  Branch  Chief,  Certification 
Folic  y  Branch,  Program  Development 
Division,  Food  and  Consumer  Service. 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 


collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval  of  the  extension 
request.  All  comments  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Werts  Batko.  (703)  305-2520. 
SUPPLEMENTARY  INFORMATION: 

Title:  Model  Food  Stamp  Forms, 
Periodic  Reporting,  Notice  of  Late/ 
Incomplete  Reports,  etc. 

OMB  Number:  0584-0064. 

Expiration  Date:  April  30,  1997. 

Form  Number:  FCS-385. 

Type  of  Request:  Extension  of  a 
ctirrently  approved  information 
collection  without  change. 

Abstract:  On  March  25, 1994,  the 
Food  Stamp  Program  Improvements  Act 
of  1994,  Pub.  L.  103-225,  was  enacted. 
Section  101(a)  of  that  law  modified  the 
prohibition  against  monthly  reporting 
for  households  residing  on  reservations 
that  had  been  added  to  section 
6(c)(l)(A}  of  the  Food  Stamp  Act  of  1977 
(Act),  by  section  1723  of  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Rehef  Act  of  1990,  Pub.  L.  101-624. 
Section  6(c)(l)(C)(iii)  of  the  Act,  as 
amended  by  Pub.  L.  103-225.  prohibits 
State  agencies  which,  as  of  March  25, 
1994,  were  not  requiring  households 
residing  on  reservations  to  submit 
monthly  reports,  from  establishing 
monthly  reporting  requirements  for 
such  households.  State  agencies  that 
were  using  monthly  reporting  on  March 
25,  1994,  for  households  residing  on 
reservations,  may  continue  to  do  so  if 
the  following  conditions  are  met.  The 
State  agency  must:  (1)  reinstate  benefits 
without  requiring  a  new  application  for 
any  household  that  submits  a  report  not 
later  than  one  month  after  the  end  of  the 
issuance  month;  (2)  not  delay,  reduce, 
suspend,  or  terminate  the  allotment  of  a 
household  that  submits  a  report  not 
later  than  one  month  after  the  end  of  the 
month  in  which  the  report  is  due;  and 
(3)  certify  monthly  reporting  households 
on  reservations  for  two  years,  unless  the 
State  agency  has  been  granted  a  waiver 
for  shorter  certification  periods. 


The  information  collection  and 
recordkeeping  burden  associated  with 
initial  applicants  and  households 
subject  to  recertification  and  change 
reporting  procedures  are  currently 
-  approved  by  OMB  under  OMB  Number 
0584-0064.  The  currently  approved 
estimates  are  described  below.  The  new 
monthly  reporting  requirements  for 
households  residing  on  reservations  will 
not  have  a  significant  effect  on  the 
currently  approved  burden  estimates  for 
the  reasons  noted. 

1.  Notice  of  Late  or  Incomplete 
Reports: 

Estimate  of  Burden:  Currently,  local 
agencies  are  required  to  provide  a 
monthly  reporting  household  with 
adequate  notice  that  its  monthly  report 
was  late  or  incomplete  and  what  action 
the  household  must  take.  In  order  to 
implement  Pub.  L.  103-225  the  State 
agency  must  modify  this  notice  for 
households  residing  on  reservations. 
The  burden  associated  with  developing 
the  special  language  for  a  notice  for 
those  residing  on  reservations  is 
expected  to  be  a  one-time  minimal 
burden.  We  expect  that  State  agencies 
will  automate  the  notice  and  eligibility 
workers  will  only  have  to  send  the 
notice  with  the  special  language  to 
households  residing  on  reservations 
which  failed  to  submit  a  timely  or 
complete  report.  The  current  reporting 
burden  estimate  includes  the  local 
agency  requirement  to  provide  monthly 
reporting  households  with  a  notice  that 
its  monthly  report  was  late  or 
incomplete  and  what  action  the 
household  must  take. 

Respondents:  Local  agency  food 
stamp  eligibility  workers. 

Estimated  Number  of  Respondents: 
1,776,000  which  is  equal  to  the  total 
monthly  reporting  caseload  (16%  of  the 
total  caseload),  assuming  there  is  one 
eligibility  worker  per  monthly  reporting 
household. 

Estimated  Number  of  Responses  per  . 
Respondent:  One  notice  for  each  late  or 
incomplete  monthly  report  each  month. 

Estimated  Total  Annual  Burden  on 
Respondents:  118,814  hours,  based  on 
1,065,600  responses  (5%  of  the 
21,312,000  reports  expected  annually)  at 
a  rate  of  .1115  hours  per  response. 

2.  Adequate  Notice:  Local  agencies  are 
required  to  provide  monthly  reporting 
households  with  an  Adequate  Notice 
that  its  benefits  will  be  increased, 
reduced  or  terminated  due  to 
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information  contained  m  the 
households  monthly  report  and  the 
notice  includes  an  explanation  of  the 
reason  for  such  action  and  how  the 
household  can  request  a  fair  hearing  to 
contest  the  action 

In  order  to  implement  Public  Law 
103-225.  the  State  agency  must  modify 
the  notice  for  households  residing  on 
reservations.  Eligibility  workers  wil! 
only  have  to  send  the  notice  with  the 
special  language  to  households  residing 
on  reservations  which  fail  to  submit  a 
timely  or  complete  report.  The  current 
reporting  burden  estimate  includes  a 
iocal  agency  requirement  to  provide 
monthly  reporting  households  with  a 
notice  The  burden  associated  with 
developing  the  special  language  for  the 
notice  for  those  residing  on  reservations 
is  expected  to  be  a  one-time  minimal 
burden.  We  expect  that  State  agencies 
will  automate  generation  and 
distribution  of  the  notice  when 
required. 

Respondents:  Local  agency  food 
stamp  eligibility  workers. 

Estimated  Number  of  Respondents: 
1,776,000.  based  on  an  estimated  16% 
of  the  total  caseload  of  11,100,000  and 
assuming  one  eligibility  worker  per 
monthly  reporting  household. 

Estimated  Number  of  Responses  per 
Respondent:  One  notice  for  each 
monthly  reporting  household  that  has  a 
change  in  benefits. 

Estimated  Total  Annual  Burden  on 
Respondents:  712,886  hours,  based  on 
21,312,000  monthly  reports  expected 
annually.  The  estimate  assumes  that 
30%  of  the  households  (6,393.600)  will 
have  a  change  in  benefits.  We  assume 
that  local  agencies  will  generate  this 
notice  for  these  households  at  a  rate  of 
.1115  hours  per  response. 

3.  Model  food  stamp  application 
(FCS-385): 

Estimate  of  Burden:  Public  reporting 
burden  includes  household  burden  time 
to  complete  the  application  at  initial 
application  and  recertification;  to 
provide  verification  (usually  from 
existing  household  dociunentsj;  and  to 
be  interviewed  by  a  caseworker,  who 
may  require  the  household  to  provide 
additional  information.  Pub.  L.  103-225 
requires  that  households  residing  on 
reservations  be  certified  for  two  years. 
Therefore,  these  households  wall  have  to 
apply  less  often.  However,  we  do  not 
expect  this  to  effect  the  current  burden 
estimates  for  FCS-385  because  the 
methodology  used  in  developing  the 
estimates  takes  into  consideration 
increased  or  reduced  application 
activity. 

Respondents:  AppUcants  for  the  Food 
Stamp  Program. 


Estimated  Number  of  Respondents: 
18.700.000  applicants  for  initial 
certification  or  recertification  annually, 
as  reported  by  State  agencies  on  form 
FNS-366B.  Program  Activity  Statement. 

Estimated  Sumber  of  Responses  per 
Respondent:  One  armually,  assuming 
one  initial  or  one  recertification 
application  annually. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,282,300  hours,  based  on 
18,700,000  responses  at  a  rate  of  .2290 
hours  per  response. 

Combined  Total  Annual  Burden: 
5,114,000  hoiu-s  for  the  notice  of  late 
and  incomplete  reports,  adequate  notice 
and  apphcation  form. 

Dated:  August  8,  1996. 
William  E.  Ludwig, 

Administrator,  Food  and  Consumer  Service. 
[FR  Doc.  9&-21212  Filed  »-19-96;  8:45  am) 

BILUMG  CODE  341»-30-U 


Natural  Resources  Conservation 
Service 

PCS-25  Highway  3S4  Hydroiogic 
Restoration  Project;  Cameron  Parish, 
Louisiana 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviroiunental  Quahty  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  Environmental  Impact  Statement 
is  not  being  prepared  for  the  Highway 
384  Hydroiogic  Restoration  Project, 
Cameron  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
telephone  number  (318)  473-7751. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  envirorunent.  As  a  result  of  these 
findings,  Donald  W.  Gohmert.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  is  not 
needed  for  this  project. 

This  project  proposes  to  restore  a 
hydroiogic  regime  similar  to  historic 


conditions  and  in  txmi  reduce  wetland 
deterioration  on  approximately  1,125 
acres  of  intermediate  to  brackish  marsh 
in  Cameron  Parish,  Louisiana.  Project 
measures  include  the  construction  of 
flapgated  culverts  with  variable-crested 
weirs,  channel  liner,  armored  plugs, 
flow-thru  culverts,  perimeter  levee 
maintenance  and  shoreline  vegetative 
plantings. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  be«i 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  nim:iber  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
pubUcation  in  the  Federal  Register. 
Donald  W.  Gohmert, 
State  Conservationist. 
[FR  Doc.  96-21101  Filed  8-19-96;  8:45  am) 

nUMG  CODE  3410-16-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  procurement 

hst. 

summary:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  19.  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May 
24,  1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (61  FR  26167) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  from  the 
ciurent  contractor  for  these  flags  and 
from  two  Members  of  Congress.  The 
contractor  claimed  that  addition  to  the 
Procurement  List  of  another  20  percent 
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of  the  Department  of  Veterans  Affairs 
[V.\)  requirement  for  interment  flags 
would  have  a  severe  adverse  impact  on 
the  company,  and  submitted  the  report 
of  a  financial  expert  to  support  that 
conclusion.  The  contractor  also  claimed 
that  the  Committee's  method  of 
assessing  impact  is  insupportable 
because  it  ignores  many  factors  which 
the  contractor  claims  should  be 
considered. 

The  contractor  stated  that  it  has 
suffered  significant  losses  since  the 
Committee  added  a  portion  of  the  VA 
requirement  for  interment  flags  to  the 
Procurement  List  in  1993.  The 
contractor  claimed  that  it  had  been 
adversely  impacted  by  previous 
Committee  actions  involving  code  signal 
flags,  and  that  the  new  addition  of 
interment  flags  would  severely  impact 
the  company's  employees  because  a 
significant  number  would  immediately 
lose  their  )obs  as  a  result  of  the 
Committee's  actions  and  all  would 
eventually  be  unemployed  if  the 
Lompanv  failed  Using  documents 
obtained  through  the  Freedom  of 
Information  Act  (FOIA).  the  contractor 
claimed  that  the  Committee  had 
abrogated  its  responsibility  to  make  the 
contractor  impact  determination  by 
allowing  the  central  nonprofit  agency 
(NISH)  to  participate  substantially  in  the 
determination 

The  contractor  claimed  that  the 
nonprofit  agencies  do  not  meet  the 
Committee's  regulatory  requirements  as 
they  are  not  performing  the  required 
percentage  of  the  labor  necessary  to 
make  the  flags  The  contractor  also 
claimed  that  even  if  the  Committee's 
"ludicrous"  interpretation  of  the  direct 
labor  requirement  is  correct,  the 
nonprofit  agencies  are  not  meeting  the 
requirement  The  contractor  also 
claimed  that  the  nonprofit  agencies' 
requests  for  specification  waivers  prove 
that  the  nonprofit  agencies  are  incapable 
of  making  the  flags. 

The  contractor  further  claimed  that 
the  relationship  of  one  of  the  nonprofit 
agencies  with  a  for-profit  flag 
manufacturer  shows  that  the  previous 
addition  of  a  part  of  the  VA  requirement 
was  httle  more  than  a  diversion  of  that 
part  from  the  contractor  to  one  of  its 
competitors.  The  contractor  submitted 
docimients  obtained  under  FOIA  which 
it  claimed  substantiated  its  case. 

In  conclusion,  the  contractor  claimed 
that  the  Committee's  1993  decision  to 
add  20  percent  of  the  VA  requirement 
for  the  interment  flag  to  the 
Procurement  List  was  based  upon 
improper  input  from  a  central  nonprofit 
agencv  with  a  financial  interest  in  the 
proceeding.  The  contractor  also  claimed 
that  Committee  members  have  been 


unfairly  maligning  the  company  by 
stating  that  VA  is  imsatisfied  with  the 
quality  of  the  interment  flags  the 
contractor  has  provided. 

The  contractor  was  permitted  to 
address  the  Committee  at  a  meeting  held 
soon  after  the  close  of  the  comment 
period  for  the  addition  proposal  to 
elaborate  on  issues  raised  in  the 
comments  the  contractor  had  submitted. 
In  a  followup  letter  after  this 
presentation,  the  contractor  raised  two 
additional  issues.  The  contractor 
claimed  that  if  the  additional  interment 
flag  requirement  is  added  to  the 
Procurement  List,  the  total  impact  of  the 
Committee's  Javits-Wagner-O'Day 
(JWOD)  Program  on  the  contractor 
would  represent  five  percent  of  the  total 
portion  of  JWOD  Program  sales  of 
commodities  by  nonprofit  agencies 
represented  by  NISH.  The  contractor 
also  indicated  that  the  impact  of  the 
previous  interment  flag  addition  on  the 
contractor  had  not  yet  occurred,  but 
soon  would  as  VA  purchases  declined, 
and  the  impact  would  be  magnified  by 
the  1996  addition. 

The  two  Members  of  Congress, 
writing  jointly,  expressed  concern  over 
possible  loss  of  jobs  by  the  contractor's 
employees  and  the  effects  of  this  loss  on 
the  region  where  the  contractor's  plant 
is  located.  They  also  asked  the 
Committee  to  consider  alternatives  to 
adding  the  additional  interment  flag 
requirement  to  the  Procurement  List. 

The  Committee  retained  its  own 
financial  expert  to  review  the 
contractor's  expert's  report  and  assist 
the  Committee  in  analyzing  the  impact 
claims  made  by  the  contractor.  Our 
expert's  report  refutes  the  contentions  of 
the  contractor  and  its  expert  that  the 
addition  of  an  additional  20  percent  of 
the  VA  requirement  for  interment  flags 
to  the  Procurement  List  will  have  a 
severe  adverse  impact  on  the  contractor. 
Our  expert  concluded  that  the 
contractor  appears  to  have  sufficient 
cash,  capital  and  memagement  expertise 
to  withstand  a  decrease  in  annual  sales 
in  the  range  which  the  total  impact  of 
the  Committee's  actions  would  cause 
without  a  resulting  severe  adverse 
impact.  The  percentage  decline  in  the 
contractor's  sales  which  our  expert 
predicted  is  well  below  the  level  which 
the  Committee  normally  considers  to  be 
severe  adverse  impact,  and  below  the 
level  which  a  court  decision  found  not 
to  be  severe  adverse  impact. 

The  contractor's  gross  profits,  in  fact, 
have  increased  substantially  since  1989. 
The  one  year  in  which  the  contractor's 
financial  statements  show  a  loss,  1993, 
was  a  year  in  which  the  nonprofit 
agencies  produced  almost  no  flags,  as 
they  received  their  first  contract  late  in 


the  year  and  their  production  was 
delayed  by  startup  difficulties.  The  loss 
occurred  because  of  a  reduction  in  the 
contractor's  bid  price  for  the  flag 
contract,  a  failure  by  the  contractor  to 
decrease  its  allocation  for  fixed  costs  in 
proportion  to  its  declining  sales  volume, 
and  because  the  family  who  owned  the 
business  took  a  large  amount  out  of  it 
for  executive  salaries  and  other 
expenses.  In  this  regard,  it  should  be 
noted  that  even  the  contractor's 
financial  expert  recommended  that  the 
company  reduce  its  executive  salaries. 

The  contractor  has  attempted  to 
explain  the  fact  that  its  sales  have  not 
declined  despite  the  Committee's  1993 
action  in  adding  20  percent  of  the  VA 
interment  flag  requirement  by  stating 
that  the  VA's  flag  requirements  vsdll 
soon  dechne  precipitously,  as  VA  uses 
up  the  high  number  of  flags  it  has 
bought  in  recent  years.  Information 
provided  to  the  Committee  by  VA, 
however,  demonstrates  that  VA  flag 
requirements  vdll  not  decline,  but  will 
increase  through  at  least  2005  to  meet 
the  expected  veteran  mortality  during 
that  period.  Accordingly,  any  impact 
which  the  addition  of  a  second  20 
percent  of  the  VA  interment  flag 
requirement  to  the  Procurement  List 
might  have  will  be  somewhat  mitigated 
by  the  rising  interment  flag  market. 

The  contractor's  expert  contended 
that  the  contractor's  financial  position 
after  the  1993  addition  had  become 
marginal,  and  that  the  second  addition 
would  so  threaten  the  viability  of  the 
company  that  its  auditors  would  likely 
issue  a  "going  concern"  opinion  to  warn 
of  the  likely  failure  of  the  company.  Ouj 
expert's  review  of  the  contractor's 
financial  statements  indicated,  however, 
that  such  an  opinion  could  not  be 
issued  because  the  contractor's  cash  and 
accounts  receivable  were  in  such  good 
condition  that  the  projected  sales  loss 
was  not  critical,  and  the  likelihood  of 
the  contractor  going  out  of  business  was 
very  small.  Consequently,  the 
possibihty  of  extensive  layoffs  by  the 
contractor,  affecting  both  the  employees 
involved  and  the  economy  of  the  region, 
is  unlikely. 

Our  expert  also  rejected  the 
contractor's  contention  that  the 
Committee's  method  of  assessing 
contractor  impact  is  simplistic.  Because 
of  its  contention  that  a  proper 
assessment  of  impact  required  the 
Committee  to  examine  ten  specific 
factors  enumerated  in  the  contractor's 
comments,  the  Committee  permitted  the 
contractor  to  submit  additional 
information  on  these  factors  as  they 
related  to  the  contractor's  financial 
position,  and  this  information  was 
reviewed.  However,  as  our  expert  noted, 
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many  of  the  problems  the  contractor  has 
experienced  were  due  to  management 
decisions,  which  no  method  of  impact 
analysis  could  anticipate  Consequently, 
the  Committee,  and  its  expert,  Oeiieve 
that  the  Committee's  current  method  of 
assessing  impact,  which  focuses  on 
percentage  of  contractor  sales 
represented  by  a  proposed  Procurement 
List  addition  and  recent  previous 
additions,  as  well  as  review  of  other 
information  submitted  by  the  contractor, 
is  an  appropriate  one  which  the 
Committee  should  continue  to  use. 

The  code  signal  flags  which  the 
contractor  claimed  were  Impacting  its 
sales  have  been  on  the  Procurement 
List,  in  some  cases,  since  1973.  The 
contractor  brought  this  supposed 
continuing  impact  to  the  Com'mittee's 
attention  late  last  year.  The  Committee 
investigated  and  determined  that  the 
nonprofit  agency  was  experiencing 
difficulties  in  supplying  the 
Government,  which  had  caused  the 
Government  to  procure  its  requirements 
for  these  flags  from  commercial  sources, 
including  the  commenting  contractor. 
Because  of  this  situation,  the  code  signal 
flags  were  removed  from  the 
Procurement  List  in  June  1996, 
Accordingly,  the  Committee  does  not 
consider  (he  code  signal  flags  to  have 
any  impact  on  the  contractor  at  this  time 
or  in  the  future. 

The  Committee  also  examined  the 
contractor's  contention  that  it  has 
suffered  or  wall  suffer  the  impact  of 
losing  commodities  equal  to  five  percent 
of  NISH's  commodities  sales  under  the    * 
AVOD  Program  .N"ISHs  nonprofit 
agencies,  however,  produce  a  fairly 
small  portion  of  the  commodities  in  the 
J\VOD  Program,  as  these  nonprofit 
agencies  mainly  furnish  services  to  the 
Government.  The  percentage  of  overall 
JWOD  Program  commodity  sales  which 
items  lost  by  the  contractor  represent  is 
less  than  2  percent.  The  Committee  does 
not  beheve  this  is  a  disproportionate 
amount  for  a  company  to  experience, 
particularly  one  that  is  as  dominant  in 
its  industrv  as  the  contractor. 

For  all  these  reasons,  including  those 
set  forth  in  more  detail  in  our  expert's 
report,  the  Committee  has  concluded 
that  addition  of  a  second  20  percent  of 
the  VA  requirement  for  interment  flags 
to  the  Procurement  List  is  not  likely  to 
have  a  severe  adverse  impact  on  the 
contractor.  In  reaching  this  conclusion, 
the  Committee  has  also  taken  into 
account  the  contractor's  long  history  as 
a  supplier  of  interment  flags  to  the  VA 
and  its  resulting  dependency  on 
contracts  for  the  flag. 

The  contractor's  contention  that  the 
Committee  abrogated  its  responsibiHty 
for  making  the  contractor  impact 


determination  on  this  addition  to  the 
Procurement  List  is  based  on  documents 
in  which  NISH  expressed  its  opinion  on 
the  impact.  The  determination, 
however,  is  made  by  the  Committee  as 
part  of  the  decision  to  add  the  interment 
flag  requirement  to  the  Procurement 
List,  and  no  special  weight  is  given  to 
opinions  contained  in  information 
supplied  by  NISH  or  any  other  party 
who  is  required  or  permitted  to  submit 
information  to  the  Committee  in 
connection  with  a  Procurement  List 
addition.  Because  the  structure  of  the 
JWOD  Program  requires  the  Committee 
to  rely  on  NISH  and  NIB  to  submit 
much  of  the  information  used  in  making 
Procurement  List  addition  decisions,  the 
Committee  has  established  procedures 
to  specify  and  control  what  information 
they  must  submit  before  the  Committee 
can  begin  the  rulemaking  process  which 
leads  to  a  Procurement  List  addition. 
The  Committee  is  aware  of  the  financial 
interest  which  NISH  has  in  the  outcome 
of  the  Commiittee's  decision,  but  does 
not  believe  that  interest  prejudices  the 
information  NISH  submits  or  influences 
the  Committee's  addition  decisions. 

The  contractor's  claim  that  the 
nonprofit  agencies  do  not  meet  the 
statutory  direct  labor  requirement  is 
based  on  an  argument  that  the  JWOD 
Act  requires  nonprofit  agencies  to  use 
people  writh  severe  disabiUties  to 
perform  75  percent  of  the  direct  labor 
involved  in  all  aspects  of  producing  the 
flag.  The  statutory  requirement, 
^  however,  is  that  75  percent  of  all  direct 
*  labor  performed  by  employees  of 
nonprofit  agencies  participating  in  the 
JWOD  Program,  including  direct  labor 
on  commodities  and  services  outside 
the  JWOD  Program,  must  be  performed 
by  people  with  severe  disabiUties.  41 
U.S.C.  §48b(4)(C).  Thereisno 
requirement  that  75  percent  of  the  total 
production  process  be  performed  by 
people  with  severe  disabihties.  The 
Committee's  interpretation  of  the 
statutory  requirement,  far  from  being 
"ludicrous,"  has  been  confirmed  by  a 
court  decision  knowm  to  the  contractor. 
At  the  present  time,  all  three  nonprofit 
agencies  are  in  compHance  with  this 
requirement. 

The  nonprofit  agencies  experienced 
some  difficulties  in  gearing  up  for  full 
production  of  the  flags  in  1993.  During 
that  period,  and  in  response  to  VA 
requests  for  suggestions  to  improve 
manufacturing  efficiency  and  reduce 
costs,  the  nonprofit  agencies  submitted 
three  requests  for  waiver  of  specification 
requirements,  two  of  which  were 
granted.  After  production  began  on  the 
JWOD  share  of  the  1993  VA  flag 
requirement,  two  more  requests  were 
made,  both  of  which  were  granted  by 


VA.  No  waiver  requests  have  been  made 
in  connection  with  the  current  JWOD 
share  of  the  VA  flag  requirement.  Ehiring 
this  initial  period,  the  failure  of  a  fabric 
suppher  to  pro'.dde  conforming  material 
in  a  timely  manner  caused  the  nonprofit 
agencies  to  miss  some  deUvery 
deadlines.  Since  the  startup  period,  the 
nonprofit  agencies  have  experienced  no 
significant  quaUty  or  delivery  problems 
in  producing  the  flags.  Accordingly,  the 
Committee  does  not  believe  that  the 
events  just  described  affect  the  current 
capabiUty  of  the  nonprofit  agencies  to 
produce  the  portion  of  the  VA  interment 
flag  requirement  being  added  to  the 
Procurement  List. 

One  of  the  nonprofit  agencies  has  long 
had  a  relationship  with  the  commercial 
flag  manufacturer  identified  by  the 
contractor  as  a  competitor,  and  the  three 
nonprofit  agencies  did  contract  v«th 
that  manufacturer  for  technical  support, 
procurement  of  star  fields,  and 
production  of  stripe  subassemblies 
during  the  startup  phase  of  JWOD  flag 
production.  At  that  Ume,  the  contractor 
was  given  an  opportunity  to  submit  a 
bid  for  the  star  fields  and  stripe 
subassembUes,  but  declined  to  do  so. 
The  technical  support  contract  ended  in 
1994,  and  since  September  1994  only 
one  nonprofit  agency  has  continued 
buying  stripe  subassemblies  from  the 
commercial  manufacturer.  In  the  future, 
the  nonprofit  agency  wall  produce  the 
subassemblies  in  house.  These  stripe 
subassemblies  represent  only  ten 
percent  of  the  cost  of  a  finished  flag. 
Subcontracting  at  this  level  is  within 
Committee  guidelines.  The  Committee 
does  not  believe  that  this  relationship 
has  constituted  an  improper  diversion 
of  the  JWOD  share  of  the  VA  flag 
requirement  to  a  commercial  producer, 
nor  does  it  agree  that  the  relationship  is 
a  reason  the  additional  flag  requirement 
should  not  be  added  to  the  Procurement 
List. 

To  the  Committee's  knowledge,  no 
Committee  member  during  the  current 
rulemaking  procedure  has  maligned  the 
contractor's  abihty  to  produce  flags 
acceptable  to  VA.  The  rulemaking 
record  for  the  1993  addition  and 
subsequent  reconsideration  does 
contain  a  July  1993  letter  from  VA  to  a 
Senator  noting  deficiencies  in  interment 
flags  produced  by  the  contractor.  On  the 
other  hand,  the  contractor  has  furnished 
the  Committee  statements  fi-om  VA 
employees  indicating  satisfaction  with 
the  contractor's  product.  VA  has  told 
the  Committee  only  that  it  will  continue 
to  seek  other  sources  for  the  flags.  In  any 
case,  the  quality  of  a  competing 
commercial  contractor's  product  is  not  a 
factor  whidi  the  Committee  considers  in 
making  a  decision  that  a  Government 
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supply  requirement  is  suitable  for 
production  by  nonprofit  agencies 
emploving  people  who  are  blind  or  have 
other  severe  disabilities. 

The  concern  expressed  by  the  two 
Members  of  Congress  for  the  economic 
impact  on  a  region  of  their  State  is  based 
on  talcing  at  face  value  the  contractor's 
claim  that  the  Committee's  action  will 
cause  the  contractor  to  lay  off  a  sizeable 
number  of  its  employees.  As  discussed 
above,  the  Committee  does  not  believe 
this  will  occur,  or  if  it  does,  it  will  occur 
because  of  management  decisions  made 
bv  the  contractor  and  not  because  of  the 
Committees  actions.  The  alternatives 
the  Congressmen  suggested  are  the 
proposals  the  contractor  made  in  1993 
and  1996  to  provide  work  for  people 
with  severe  disabilities  if  the  Committee 
would  decline  to  add  the  proposed  VA 
Hag  requirements  to  the  Procurement 
List  The  Committee  devoted 
considerable  time  and  analysis  to  each 
of  these  proposals,  and  rejected  them 
only  because  they  had  insurmountable 
flaws  In  1993,  the  contractor's  proposal 
would  have  required  a  specification 
change  which  \'.\  had  stated  it  would 
not  accept.  In  1996,  the  proposal 
originally  guaranteed  to  the  nonprofit 
agencies  a  multiple  of  the  number  of 
jobs  the  1993  addition  was  projected  to 
create.  The  1993  addition  actually 
created  nearly  three  times  the  number  of 
jobs  projected  for  people  with  severe 
disabilities.  The  Committee  considered 
it  improbable  that  the  contractor  could 
afford  to  guarantee  subcontracting 
opportunities  that  would  create  three 
times  this  larger  number  of  jobs  for 
people  with  severe  disabilities.  This 
opinion  reflected  the  Committee's 
knowledge  that  VA  was  seeking  other 
contractors  for  the  flags  and  that  the 
contractor  would  have  no  guarantee  of 
recapturing  all  of  the  interment  flag 
business  when  it  was  procured  on  a 
competitive  basis.  In  addition,  accepting 
the  1996  proposal  would  have  forced 
the  nonprofit  agencies  to  sacrifice  work 
they  had  successfully  geared  up  to  do, 
and  which  had  proven  to  create  many 
jobs,  in  return  for  erratic  and 
unspecified  work  as  subcontractors  to 
the  commenting  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 


factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Flag,  National,  Inteiment 

8345-00-656-1432 
(Additional  20%  of  the  Government's 
requirement] 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  96-21218  Filed  ft-19-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Current  Population  Survey— Annual 
Demographic  Survey  for  March  1997; 
Proposed  Agency  information 
Collection  Activity;  Comment  Request 

summary:  The  Departiaaent  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  21, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrament  and  survey  procedures 
should  be  directed  to  Oscar  Perez, 
Bureau  of  the  Census,  FOB  3,  Room 
3340.  Washington,  DC  20233-6400, 
(301) 457-3806 

SUPPLEMENTARY  INFORMATION; 

I.  Abstract 

The  Census  Bureau  will  conduct  the 
Annual  Demographic  Survey  (ADS)  in 
conjunction  with  the  March  1997 
Current  Population  Survey  (CPS).  The 
Census  Bureau  has  conducted  this 
supplement  annually  for  50  years.  The 
Census  Bureau,  the  Bureau  of  Labor 
Statistics,  and  the  Department  of  Health 
and  Human  Services  sponsor  this 
supplement. 

The  work  experience  items  in  the 
ADS  provide  a  unique  measure  of  the 
dynamic  nature  of  the  labor  force  as 
viewed  over  a  one-year  period.  These 
items  produce  statistics  that  show 
movements  in  and  out  of  the  labor  force 
bv  measuring  the  number  of  periods  of 
unemployment  experienced  by  persons, 
the  number  of  different  employers 
worked  for  during  the  year,  the 
principal  reasons  for  unemployment, 
and  part-/full-time  attachment  to  the 
labor  force.  We  can  make  indirect 
measurements  of  discouraged  workers 
and  others  with  a  casual  attachment  to 
the  labor  market. 
•     The  income  data  from  the  ADS  are 
used  bv  social  planners,  economists. 
Government  officials,  and  market 
researchers  to  gauge  the  economic  well- 
being  of  the  Nation  as  a  whole,  and 
selected  population  groups  of  interest. 
Government  planners  and  researchers 
use  these  data  to  monitor  and  evaluate 
the  effectiveness  of  various  assistance 
programs.  Market  researchers  use  these 
data  to  identify  and  isolate  potential 
customers.  Social  planners  use  these 
data  to  forecast  economic  conditions 
and  to  identify  special  groups  that  seem 
to  be  especially  sensitive  to  economic 
fluctuations.  Economists  use  March  data 
to  determine  the  effects  of  various 
economic  forces,  such  as  inflation, 
recession,  recovery,  etc.,  and  their 
differential  effects  on  various 
population  groups. 

A  prime  statistic  of  interest  is  the 
classification  of  persons  as  being  in 
poverty  and  how  this  measurement  has 
changed  over  time  for  various  groups. 
Researchers  evaluate  March  income  data 
for  not  only  to  determine  poverty  levels, 
but  also  to  determine  whether 
Government  programs  are  reaching 
eligible  households. 
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II.  Method  of  Collection 

The  March  1997  supplement 
instrument  wll  consist  of  the  same 
items  that  were  included  m  the  March 
1996  instrument,  with  the  following 
changes: 

A.  We  are  making  minor  wording 
changes  in  some  items.  For  example: 

•  We  will  no  longer  ask  respondents 
to  "report"  income  amounts;  instead, 
we  will  ask  them  to  "tell  us"  those 
amounts.  According  to  interviewers, 
respondents  felt  offended  by  the  word 
"report." 

B.  We  added  internal  check  items  so 
that  questions  are  asked  only  when 
appropriate  For  example: 

•  In  Items  Q49a  through  Q49b3.  we 
will  no  longer  ask  persons  to  tell  us 
their  business  or  farm  income  without 
determining  first  if  they  are  a  farm  or 
business  owier. 

•  Households  that  consist  of  adults 
who  were  never  married  will  be 
screened  out  of  the  alimony  questions. 

C.  In  some  periodicity  items,  we 
limited  the  categories  to  monthly, 
quarterly,  and  yearly.  Also,  we  changed 
any  coding  within  a  series  to  reflect  the 
new  periodicity  categories.  We  did  this 
where  no  other  period  was  selected  in 
last  year  s  survey. 

III.  Data 

OMB  Number  0607-0354. 

Form  S'umber:  None.  We  conduct  all 
interviewing  on  computers. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
52,000  per  month. 

Estimated  Time  Per  Response:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  21,666. 

Estimated  Total  Annual  Cost: 
$2,000,000. 
Respondent's  Obligation:  Voluntary. 
Lego/ Aut/iori/y;  Title  13,  United 
States  Code,  Section  182;  and  Title  29, 
United  States  Code,  Section  1-9 
authorize  the  collection  of  the  ADS. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  information  on 
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respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  vnll  become  a  matter  of  public 
record. 

Dated:  August  13, 1996. 

Linda  Engdmeiar, 

Acting  Departmental  Forms  Qearance 
Officer,  Office  of  Management  and 
Organization. 

[PR  Doc.  96-21094  Filed  8-19-96;  8:45  ami 
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Survey  ot  Environmental 
Services 


Products  ana 


agency:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  Determination. 


SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  is  conducting 
the  Survey  of  Environmental  Products 
and  Services  for  the  year  1995  under  the 
authority  of  Title  13,  United  States 
Code,  Sections  131,  193,  224  and  225. 
On  the  basis  of  information  and 
recommendations  received  by  the 
Bureau  of  the  Census  and  other 
agencies,  the  data  have  significant 
application  to  the  needs  of  the  public 
and  industry.  Data  will  include 
emplo>Tnent  and  wages  of 
environmental  business,  shipments  of 
goods  and  receipts  for  service  for 
environmental  piuposes,  and  value  of 
exports  of  environmental  goods  and 
services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elinor  Champion.  Chief,  Environmental, 
Technical  and  Innovation  Branch, 
Manufacturing  and  Construction 
Division  (301)  457-4683. 
SUPPLEMENTARY  INFORMATION:  The 
primary  users  of  these  data  will  be 
numerous  Government  agencies, 
including  the  Bureau  of  the  Census, 
Environmental  Protection  Agency,  and 
the  International  Trade  Administration. 
Other  users  include  business  firms, 
academics,  trade  associations,  and 
research  and  consulting  organizations. 
The  data  will  be  used  to  measure  and 
analyze  the  environmental  industry  and 
serve  as  a  tool  to  promote  international 
trade  of  environmental  goods.  The 
information  to  be  developed  from  this 
survey  is  necessary  for  comprehensive 
and  detailed  measurement  of 
environmental  goods  and  services.  The 


data  collected  in  this  survev  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  by  the  economic 
census. 

The  Bureau  of  the  Census  will  select 
a  sample  of  manufactiu^rs  that  produce 
products  for  environmental  use  and 
service  and  construction  companies  that 
provide  environmental  services.  We  will 
mail  report  forms  to  firms  selected  for 
the  survey  and  require  response  in  30 
days.  ' 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0824)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  104-13.  We 
will  provide  copies  of  the  forms  upon 
written  request  to  the  Director,  Bureau 
of  the  Census,  Washington,  DC  20233. 

Based  on  the  foregoing  determination, 
I  have  directed  that  this  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  August  8,  1996. 
Martha  Famsworth  Rjche, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  96-21161  Filed  8-19-96;  8:45  am] 

8ILUM0  COOC  3610-07-P 


Intemattonal  Trade  Aammistratton 

[A-670-831] 

Fresh  Garlic  From  the  People  s 
Republic  of  China,  Extension  of  Time 
Limits  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  of  Antidumping  Duty 
Administrative  Review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  preliminary  results  in  the 
administrative  review  of  the 
antidiunping  order  on  fresh  garlic  fix)m 
the  People's  Repubhc  of  China  (PRC), 
covering  the  period  July  11, 1994 
through  October  31,  1995,  because  it  is 
not  practicable  to  complete  the  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  (the  Act). 
EFFECTIVE  DATE:  August  20.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Campbell  or  Andrea  Chu,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  [>partment  received  requests  to 
conduct  an  aciministrative  review  of  the 
antidumping  order  on  fresh  garUc  from 
the  PRC.  On  August  16.  1995,  the 
Department  published  a  notice  of 
initiation  of  this  administrative  review 
covering  the  period  July  11, 1994, 
through  October  31.  1995.  The 
Department  adjusted  the  time  limits  by 
28  days  due  to  tlie  government 
shutdowns,  which  lasted  from 
November  14, 1995.  to  November  20, 
1995,  and  from  December  15,  1995,  to 
ianuary  6,  1996.  See  Memoremdum  to 
the  file  from  Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
.administration,  Ianuary  11,  1996.  As 
adjusted,  the  current  time  Umits  are 
August  23,  1996,  for  the  preliminary 
results  and  December  23. 1996,  for  the 
final  result-s. 

It  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act. 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  preliminary  results  to 
December  23,  1996.  See  memorandum 
to  Susan  Kuhbach  entitled  "Extension 
of  time  limit  for  1994-95  antidumping 
dutv  administrative  review  of  fresh 
garlic  from  the  People's  Republic  of 
China. "  The  final  results  will  be  due 
120  days  from  the  pubUcation  of  the 
preliminary  results. 

interested  parties  must  submit 
apphcations  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  353.34  (b). 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Act. 

Dated:  August  12,  1996. 
Susan  kuhbach. 

Acting  Deputy  Assistant  Secretary  Import 
Administration. 

IFR  Dor.  9f^21205  Filed  a-19-96;  8:45  am) 
aiLUNG  COO£  361(M}S-P 

[A-533-810] 

Stainless  Steel  Bar  From  India; 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
international  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  in 
the  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India,  covering  the  period 
.\ugust  4,  1994,  through  January  31, 


1996,  since  it  is  not  practicable  to 
complete  the  review  within  the  time 
Umits  mandated  by  the  Tariff  Act  of 
1930,  as  amended,  section  751(a)(3)(A). 
EFFECTIVE  DATE:  August  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeske  or  Vince  Kane,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230; 
telephone  (202)  482-0189  or  482-2815, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  La  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  29,  1996,  the  Department 
received  a  request  to  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India.  On  March  19, 1996, 
the  Department  published  in  the 
Federal  Register  a  notice  of  initiation  of 
an  administrative  review  of  Isibars,  an 
exporter  of  stainless  steel  bar  to  the 
United  States,  covering  the  period 
August  4, 1994,  (through  January  31, 
1996  (61  FR  11184).  In  our  notice  of 
initiation,  we  stated  that  we  intended  to 
issue  the  final  results  of  this  review  no 
later  than  February  28,  1997. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preUminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  period  to  365  days. 

Because  this  review  was  recently 
transferred  between  offices,  and  it  is  the 
first  review  of  this  antidumping  duty 
order  under  the  new  law,  we  determine 
that  it  is  not  practicable  to  issue  the 
preliminary  results  vdthin  245  days. 
Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  February  28, 1997. 


The  deadline  for  issuing  the  final  results 
of  this  review  will  be  120  days  from  the 
publication  of  the  preliminary  results. 
This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  August  14,  1996. 
Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 
[FR  Doc.  96-21206  Filed  8-19-96;  8:45  am) 

BILLING  CO0€  3S10-OS-P 


U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION;  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisorj-  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988,  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S. -made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S. -made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S. -made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S. -made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  vdll 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan  automotive  parts  policy. 
DATE  AND  LOCATION:  The  meeting  will  be 
held  on  September  6,  1996  fi'om  10:00 
a.m.  to  3:00  p.m.  at  the  U.S.  Department 
of  Commerce  in  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Development,  Room 
4036.  Washington,  DC.  20230, 
telephone:  (202)  482-1418 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
vdth  the  concurrence  of  the  General 
Counsel  formally  determined  on  August 
5, 1996,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
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subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  {c)(4)  and  (9)(B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020, 
Main  Commerce. 

Dated:  August  13, 1996. 
Albert  Warner, 

Acting  Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  96-21195  Filed  8-19-96;  8:45  ami 

BILLING  CODE  351(M5R-P 


Minority  Business  Development 
Agency 

Notice;  Solicitation  of  Business 
Development  Center  Applications  for 
Hampton  Roads 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
summary:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  from  organizations  to 
operate  the  Hampton  Roads  Minority 
Business  Development  Center  (MBDC). 
The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
assistance  to  persons  who  are  members 
of  groups  determined  by  MBDA  to  be 
socially  or  economically  disadvantaged, 
and  to  business  concerns  owned  and 
controlled  by  such  individuals.  To  this 
end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  en  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  award  number  of 
the  MBDC  will  be  03-10-97003-01. 
DATES:  The  closing  date  for  applications 
is  September  24.  1996.  Applications 
must  be  received  in  the  MBDA 
Headquarters'  Executive  Secretariat  on 
or  before  September  24, 1996.  A  pre- 
application  conference  will  be  held.  For 
the  exact  date,  time,  and  location, 
contact  the  New  York  Regional  Office,  at 
(212)  264-3262.  Proper  idenUfication  is 
required  for  entrance  into  any  Federal 
Building. 

ADDRESSES:  Completed  application 
packages  must  be  submitted  to  the  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  MBDA 
Executive  Secretariat,  14th  and 


Constitution  Avenue,  N.W.,  Room  5073, 
Washington,  D.C.  20230,  Telephone 
Number:  (202)  482-3763 

FOR  FURTHER  INFORMATION  AND  AN 
APPUCAT?ON  PACKAGE,  CONTACT: 
Heyward  Davenport,  Regional  Director, 
at  (212)  264-3262. 
SUPPLEMENTARY  INFORMATJON:  In 
accordance  with  the  Interim  Final 
Pohcy  published  in  the  Federal  Register 
on  May  31, 1996,  the  cost -share 
requirement  for  the  MBDCs  listed  in  this 
notice  has  been  increased  to  40%.  The 
Department  of  Commerce  will  fund  up 
to  60%  of  the  total  cost  of  operating  an 
MBDC  on  an  annual  basis.  The  MBDC 
operator  is  required  to  contribute  at 
least  40%  of  the  total  project  cost  (the 
"cost-share  requirement"). 

Cost-sharing  contributions  may  be  in 
the  form  of  cash,  client  fees,  third  party 
in-kind  contributions,  non-cash 
applicant  contributions  or  combinations 
thereof.  In  addition  to  the  traditional 
sources  of  an  MBDC's  cost-share 
contribution,  the  40%  may  be 
contributed  by  local,  state  and  private 
sector  organizations.  It  is  anticipated 
that  some  organizations  may  apply 
jointly  for  an  award  to  operate  the 
center.  For  administrative  purposes,  one 
organization  must  be  designated  as  the 
recipient  organization. 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  December  1,  1996  to  December  31, 
1997,  is  estimated  at  $314,778,  The  total 
Federal  amoiuit  is  $188,867  and  is 
composed  of  $184,260  plus  the  Audit 
Fee  amount  of  $4,607.  The  appUcation 
must  include  a  minimum  cost  share  of 
40%,  $125,911  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $314, 778. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  appUcant  is  the 
current  incumbent  organization,  the 
award  wrill  be  for  12  months.  For  those 
apphcants  who  are  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closing  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Apphcations  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
backgroimd  and/ or  capabihties  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 


organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  In  accordance 
with  Interim  Final  Policy  published  in 
the  Federal  Register  on  May  31, 1996, 
the  scoring  system  will  be  revised  to 
add  ten  (10)  bonus  points  to  the 
application  of  community-based 
organizations.  Each  qualifying 
application  will  receive  the  full  ten 
points.  Community-based  applicant 
organizations  are  those  organizations 
whose  headquarters  and/or  principal 
place  of  business  within  the  last  five 
years  have  been  located  v^ithin  the 
geographic  service  area  designated  in 
the  solicitation  for  the  award.  Where  an 
applicant  organization  has  been  in 
existence  for  fewer  than  five  years  or 
has  been  present  in  the  geographic 
service  area  for  fewer  than  five  years, 
the  individual  years  of  experience  of  the 
applicant  organization's  principals  may 
be  applied  toward  the  requirement  of 
five  years  of  organization  experience. 
The  individual  years  of  experience  must 
have  been  acquired  in  the  geographic 
service  area  which  is  the  subject  of  the 
solicitation.  An  appUcation  must 
receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibiUty  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  vdll  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  40%  of  the  total 
project  cost  through  non-federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
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services  rendered.  Fees  may  range  from 
SlO  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  appUcable 
regulations  can  be  obtained  at  the  above 
address.  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA.  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Av\ard  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 


agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — ^A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
26.105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section 
26.605)  are  subject  to  15  CFR  Part  26, 
Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  28.105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applicationsA)ids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28.  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 


other  lower  tier  covered  transactions  at 
anv  tier  under  the  award  to  submit,  if 
apphcable.  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL.  "Disclosure  of 
Lobbying  Activities  "  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
,  should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program. 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  August  15, 1996. 
Donald  L.  Powers. 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
(PR  Doc  95-21215  Filed  8-19-96;  8:45  am) 
BHJJNO  CODE  3510-21-P 


Notice;  Solicitation  of  Native  American 
Business  Development  Center 
Applications  for  Arizona  and  California 

summary:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  fi-om  organizations  to 
operate  the  Native  American  Business 
Development  Centers  (NABDC)  listed  in 
this  document. 

The  purpose  of  the  NABDC  is  to 
provide  integrated  business 
development  services  to  Native 
American  entrepreneurs. 
DATES:  The  closing  date  for  applications 
is  September  24,  1996.  Applications 
MUST  be  received  on  or  before 
September  24,  1996.  Anticipated 
processing  time  of  this  award  is  120 
days. 

PRE-APPLICATION  CONFERENCE:  A  pre- 
application  conference  will  be  held.  For 
the  exact  date,  time,  and  location, 
contact  the  San  Francisco  Regional 
Office  at  (415)  744-3001. 

Proper  Identification  is  Required  for 
Entrance  Into  any  Federal  Building. 
ADDRESSES:  Completed  application 
packages  MUST  be  submitted  to  the 
U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency.  MBDA 
Executive  Secretariat,  14th  & 
Constitution  Avenue,  NW.,  Room  5073, 
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Washington,  DC  20230,  Telephone 

Number:  (202)  482-3763. 

FOR  FURTHER  INFORMATION  AND  AN 

APPLICATION  PACKAGE,  CONTACT:  Melda 

Cabrera,  Regional  Director,  at  (415)  744- 

3001 

SUPPLEMENTARY  INFORMATION:  The 
following  are  NABDCs  for  which 
applications  are  solicited: 

1.  NABDC  Application:  Arizona 
Metropolitan  Area  Serviced:  State  of 

.\rizona 
Award  Number:  09-10-97007-01 
Cost  of  Performance  Infonnation: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of 
performance  for  the  first  budget 
period  (13  months)  from  December 
1,  1996  to  December  31.  1997,  is 
estimated  at  $197,825.  The  total 
Federal  amount  is  $197,825  and  is 
composed  of  $193,000  plus  the 
Audit  Fee  amount  of  $4,825. 

2.  NABDC  Application:  California 
Metropolitan  Area  Serviced:  State  of 

California 
Award  Number:  09-10-97008-01 
Cost  of  Performance  Information: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of 
performance  for  the  first  budget 
period  (13  months)  from  December 
1. 1996  to  December  31,  1997.  is 
estimated  at  $310,575.  The  total 
Federal  amount  is  $310,575  and  is 
composed  of  $303,000  plus  the 
Audit  Fee  amount  of  $7,575. 

Standard  Paragraphs — The  Following 
Information  and  Requirements  Are 
Applicable  to  the  .Arizona  and 
California  \.\BDCs 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  applicant  is  the 
current  incimibent  organization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  are  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  \he\x  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions.  Applications  will  be 
evaluated  on  the  following  criteria:  the 
experience  and  capabihties  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
the  business  commimity  in  general  and. 
specifically,  the  special  needs  of  Native 
American  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 


and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points) 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  critena  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number . 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  The  appUcant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

If  an  application  is  selected  for 
funding,  MBDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  vdth  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  MBDA. 

Executive  order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  is  not  applicable  to  this 
program.  Federal  funds  for  this  project 
include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  OMB 
control  number  0640-0006.  Qu3Stions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Activities — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  the  risk  of  not  being 
reimbursed  by  the  Government. 
NotMnthstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  activities. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Delinquent  Federal  Debts — No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 


delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  appUcants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

/I ware/  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  cooperative  agreement  in 
whole  or  in  part  at  any  time  before  the 
date  of  completion  whenever  it  is 
determined  that  the  award  recipient  has 
failed  to  comply  with  the  conditions  of 
the  cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  NABDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisorunent  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AU 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement Debarment  and' 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
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transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SlOO.OOO,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  i.s  greater 

Ant!-Lobbying  Disclosures — Any 
appUcant  that  has  paid  or  will  pay  for 
lobbying  using  anv  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28.  Appendix  B 

Lower  Tier  Certifications — Recipients 
shall  require  applications/'bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibilitv  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  .•\ctivities  "  Form  CE>-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Indirect  Costs — The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
no*  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100%  of 
the  total  proposed  direct  costs  dollar 
amount  in  the  appUcation.  whichever  is 
less. 

Buy  American-Made  Equipment  or 

Products — .\pplicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and(b). 

11.801  Native  American  Program 
(Catalog  of  Federal  Domestic  Assistance] 

Dated,  .\ugust  15,  1996. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 

Business  Development  Agency. 

(FR  Doc  9&-21214  Filed  8-19-96;  8:45  am) 

BILUNG  CODE  3S10-21M-U 
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National  Oceanic  and  Atmospheric 
Administration 

Application  for  Commission  Into  the 
NOAA  Commissioned  Corps 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  21, 
1996. 

ADDRESSES:  Direct  all  vmtten  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14di  and  Constitution  Avenue,  NW, 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(8)  and  instructions  should 
be  directed  to  Lieutenant  (jg)  Michele 
Riley  at  (301)  713-3470,  extension  123. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  form  is  used  to  initiate 
applications  to  obtain  a  commission 
into  NOAA's  Commissioned  Corps. 

n.  Method  of  ColhBcfion 

Applicants  submit  a  form. 
m.  Data 

OMB  Number:  0648-0047. 

Form  Number:  NOAA  Form  56-42 

Type  of  Review:  Regular  Submission. 

Affected  Public:  hidividuals. 

Estimated  Number  of  Respondents: 
100  annually. 

Estimated  Time  Per  Response  2  hours 
per  application  form,  10  minutes  per 
reference. 

Estimated  Total  Annual  Burden 
Hours:  280  hours. 

Estimated  Total  Aimual  Cost  to 
Public:  $0  (Respondents  will  not  need  to 
purchase  equipment  to  respond  to  this 
request). 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  14. 1996. 
Linda  Engelmeier. 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization 

(FR  Doc:.  96-21204  Filed  8-19-96;  8:45  a.m.1 

BILUNG  CODE  3S10-12-4> 


Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Meeting 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  .Mmospheric 
Administration  (NOAA),  Department  of 
Commerce 

ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Coimcil  Open 
Meeting, 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Monterey  Bay  National  Marine 
Sanctuary,  The  Advisory  Council  was 
convened  under  the  National  Marine 
Sanctuaries  Act. 

TIME  AND  PLACE:  Friday,  August  23,  1996 
from  9  until  4  at  the  Holiday  Inn,  Coast 
Room,  611  Ocean  Avenue.  Santa  Cruz, 
Cahfomia. 

AGENDA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  discussed, 
including  an  update  from  the  Sanctuary 
Manager;  reports  from  the  working 
groups;  a  presentation  on  the  future  of 
desalination  plants  in  the  Sanctuary; 
reviews  of  the  Monterey  Bay  Area 
Volunteer  Directorv'  and  the  1995 
Annual  Report  of  the  Advisory  Council; 
and  a  discussion  of  the  Santa  Cruz 
Wharf  Project. 

Public  Participation 

The  meeting  will  be  open  to  the 
public.  Seats  will  be  available  on  a  first- 
come,  first-served  basis. 


FOR  FURTHER  INFORMATION  CONTACT:  jane 
Delay  at  (408)  647-4246  or  Elizabeth 
Moore  at  (301)  713-3141 

(Federal  Domestic  Assistance  Catalog 
Number  11,429  Marine  Sanctuary  Program) 

Dated;  August  15,  1996 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
IFR  Doc  96-:i21-  Filed  8-19-96;  8;45  am) 
BiLUNG  CODE  351»-08-M 


P.D.  081396B) 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting  on  an 

application  for  an  incidental  take  permit 

{P211K). 

SUMMARY:  Notice  is  hereby  given  that  a 
public  meeting  on  an  application  from 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODF\V)  for  an  incidental  take 
permit  will  take  place. 
DATES:  The  public  meeting  is  scheduled 
for  August  26.  1996  from  630  p  m.  - 
9:30  p.m.,  or  until  ail  comments  have 
been  heard.  The  comment  period  for  the 
permit  application  ends  on  September 
6,  1996  and  will  allow  concerned 
parties  to  respond  to  the  testimony 
presented  at  the  public  meeting. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Douglas  Countv  Courthouse 
(Room  216).  1036  SE  Douglas  Avenue, 
Roseburg,  Oregon  The  permit 
application  and  related  documents  are 
available  for  review  in  the  following 
offices,  by  appointment; 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  52-5  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Send  wntten  comments  to  the  Chief, 
Endangered  Species  Division.  Office  of 
Protected  Resources  at  the  address 
above. 

Special  Accommodations 

The  meeting  will  be  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliarv  aids 
should  be  directed  to  Keren  Holtz  at 
(503)  230-5424  at  least  five  days  prior 
to  the  date  of  the  meeting, 
SUPPLEMENTARY  INFORMATION:  Notice 
was  pubhshed  on  August  7.  1996  (61  FR 
41130)  that  an  application  had  been 
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filed  by  ODFW  (P211K)  for  an 
incidental  take  permit  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U,S.C.  1531-1543]  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227).  ODFW  requests  a  permit  for  an 
annual  incidental  take  of  resident, 
fluvial,  and  anadromous,  endangered, 
Umpqua  River  cutthroat  trout 
[OncorbyTichus  clarki  clarki)  associated 
with  the  state  of  Oregon's  recreational 
and  commercial  fisheries  in  the 
Umpqua  River  Basin.  ODFW  is  charged 
by  statute  with  the  management  and 
protection  of  the  fish  and  wildlife 
resources  of  the  State,  An  individual 
incidental  take  permit  is  requested  since 
ODFW  is  responsible  for  establishing 
the  State's  fishing  regulations  and 
controls  fishing  activities  by  issuing 
licenses  to  citizens. 

ESA-listed  cutthroat  trout  could  be 
exposed  to  various  fisheries  in  the 
Umpqua  River  Basin.  The  actual 
probability  of  incidental  take  varies 
among  the  fisheries.  Those  species  that 
may  be  present  and  fished  for  in  the 
Umpqua  River  Basin  include  spring 
Chinook  salmon,  fall  chinook  salmon, 
coho  salmon,  summer  and  winter 
steelhead  trout,  hatchery  rainbow  trout, 
smallmouth  bass,  striped  bass,  shad, 
and  white  aiid  green  stuigeon. 

ODFW  included  a  conservation  plan 
in  their  permit  application  that  includes 
measures  designed  to  minimize  the 
incidental  take  of  ESA-listed  cutthroat 
trout.  One  such  measure  is  the 
termination  of  hatchery  rainbow  trout 
releases  in  areas  of  the  North  and  South 
Umpqua  Rivers  and,  beginning  in  1997, 
closing  all  remaining  trout  angling  in 
the  Umpqua  River  Basin,  except  the 
North  Umpqua  River  above  Soda 
Springs  Dam  Other  conservation 
measures  include  closing  spawning 
habitat  to  fishing,  maintaining  beneficial 
time  and  area  closures,  periodic 
monitoring  and  evaluation  programs, 
regulation  enforcement,  scientific 
research,  recovery  planning,  and  public 
education. 

Anyone  wishing  to  make  a 
presentation  at  the  public  meeting 
should  register  upon  arrival  and  be 
prepared  to  provide  a  written  copy  of 
their  testimony  at  the  time  of 
presentation.  Depending  on  the  number 
of  persons  wishing  to  speak,  a  time  limit 
may  be  imposed  All  statements  and 
opinions  summarized  in  this  notice  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 


Dated:  August  14. 1996. 
Robert  C  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-21134  Filed  ft-19-96;  8:45  am] 

BILUWG  COOC  351&-J2-F 


[I.D  080896A] 

Marine  Mammals:  Permit  Nc  966 
{P586) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTJON:  Issuance  of  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
permit  no.  966,  issued  to  Continental 
Shelf  Associates,  Inc.,  759  Parkway 
Street,  Jupiter,  FL  33477-9596 
(Principal  Investigator:  Stephen  T. 
Viada)  was  extended  until  October  31, 
1997. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East:West 
Highway,  Room  13130  Silver  Spring, 
MD  20910  (301/712-2289); 

Southeast  Region,  NMFS.  9721 
Executive  Center  Drive,  North,  St. 
Petersburg.  FL  33702-2532  (813/570- 
5301);  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250). 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  paragraphs  (d)  and  (e)  of 
§  216,33  of  the  regulations  governing  the 
taking  and  importing  of  marine 
mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
222). 

Issuance  of  this  p>ermit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  Was  appUed  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  sp>ecies 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purpMSses  and 
policies  set  forth  in  section  2  of  the 
ESA. 
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Dated;  August  8,  1996. 
Jeannie  Drevenak. 

Acting  Chief.  Permits  and  Documentation 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc.  96-21203  Filed  8-19-96:  8:45  ami 

BILLING  CODE  J510-J2-F 


DEPARTMENT  OF  ENERGY 
[Dockets  EA-98-e  and  EA-98-q 

Applications  to  Amend  Electricity 
Export  Authorization;  Western 
Systems  Power  Pool 

agency:  Office  of  Fossil  Energy. 

Department  of  Energy. 
action:  Notice  of  application. 

SUMMARY:  The  Western  Systems  Power 
Pool  ("WSPP")  has  filed  an  application 
to  renew  the  electricity  export 
authorization  Lssued  September  2.  1994. 
in  Order  EA-98  VVSPP's  authorization 
to  export  electric  energy  to  Canada  will 
expire  on  September  2.  1996.  In  a 
separate  filing.  WSPP  has  applied  to 
amend  its  export  authorization  by 
adding  10  additional  member 
companies. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  September  4,  1996. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington.  DC  20585  (FAX  202-287- 
5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  iProgram  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-585-6667 
SUPPt-EMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S. C.  824ale)). 

On  September  2,  1994,  in  Docket  EA- 
98,  the  Office  of  Fossil  Energy  (FE)  of 
the  Department  of  Energy  (DOE) 
authorized  22  members  of  the  WSPP  to 
export  electric  energy  to  a  foreign 
member,  British  Columbia  Hydro  and 
Power  Authority  (BC  Hydro),  and  other 
future  Canadian  members.  The  facilities 
to  be  utihzed  for  these  exports  are  the 
international  transmission  facilities 
owned  and  operated  by  the  Bonneville 
Power  .administration  (BPA).  also  a 
WSPP  member.  The  facihties  consist  of 
two  500-kV  transmission  lines  at  Blaine, 
Washington,  and  one  230-kV 


transmission  line  at  Nelway,  British 
Columbia,  that  interconnect  with 
facilities  of  BC  Hydro,  and  one  230-kV 
line,  also  at  Nelway,  connecting  to  West 
Kootenay  Power,  Limited.  The 
construction  and  operation  of  these 
international  transmission  facilities  was 
previously  authorized  by  Presidential 
Permits  PP-10,  PP-46,  and  PP-36, 


On  March  4. 1996.  in  Order  EA-98- 
A,  DOE  amended  the  export 
authorization  by  adding  10  new  member 
companies  to  the  list  of  authorized 
electricity  exporters. 

On  July  8,  1996,  WSPP,  on  behalf  of 
its  member  companies,  submitted  an 
application  to  renew  the  export 
authorization  issued  September  2, 1996, 
for  an  additional  period.  In  a  related 
activity,  on  July  12, 1996.  WSPP,  again 
on  behalf  of  its  member  companies, 
submitted  an  application  to  further 
amend  the  export  authorization  by 
adding  10  new  member  companies  to 
the  list  of  authorized  electricity 
exporters. 

The  new  members  are: 
Aquila  Power  Corporation 
Qtizens  Lehman  Power  Sales 
CNG  Power  Service  Corporation 
Destec  Power  Services,  Inc. 
Electric  Clearinghouse,  Inc. 
K  N  Marketing  Inc. 
PECO  Energy  Company 
Philbro  Inc. 

Southern  Energy  Marketing,  Inc. 
Tenneco  Energy  Marketing  Company 

Procedural  Matters 

Any  persons  desiring  to  be  heard  or 
to  protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

Fifteen  copies  of  such  petitions  and 
protests  should  be  filed  v\dth  the  DOE 
on  or  before  the  date  listed  above. 
Comments  on  WSPP's  request  to  extend 
the  effective  date  of  the  export 
authorization  in  Order  EA-98  should  be 
clearly  marked  with  Docket  No.  EA-9&- 
B.  Comments  on  WSPP's  request  to  add 
new  members  should  be  clearly  marked 
with  Docket  No.  EA-98-C.  Additional 
copies  of  such  petitions  to  intervene  or 
protest  also  should  be  submitted  to 
Michael  E.  Small,  Wright  &  Talisman, 
P.C,  1200  G  Stiwt,  Suite  600. 
Washington.  D.C.  20005. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pvusuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  DOE  that 


the  proposed  action  will  not  adversely 
impact  on  the  rehability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  apphcation  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC,  on  August  14, 
1996. 
.\nthony  |.  Como, 

Director.  Office  of  Coal  and  Electricity,  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
[FR  Doc  96-21150  Filed  8-19-96;  8:45  am] 

BtLLMG  COOE  M50-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-702-000) 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  14,  1996. 

Take  notice  that  on  August  9.  1996, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188.  Houston,  Texas  77251-1188.  filed 
in  Docket  No.  CP96-702-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  construct,  own,  and 
operate  a  new  deliver)  point  in  Indian 
River  Coimty,  Florida  for  City  Gas 
Company  of  Florida  (CGC)  under  FGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-553-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  the 
delivery  point  adjacent  to  FGT's  20-inch 
and  26-inch  mainlines  and  will  include 
connection  to  the  existing  taps,  a  rotary 
meter,  approximately  100  feet  of  4-inch 
line,  and  any  related  appurtenant 
facilities  necessary  for  FGT  to  deliver  up 
to  144  MMBtu  per  hour  to  CGC. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  vdthin  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Casheli, 

Secretary. 

[FR  Doc.  96-21113  Filed  8-19-96;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  ER95-74-005J 

Power  Source  L.LC.;  Notice  of 

Succession 

August  13, 1996. 

On  July  30, 1996,  Power  Source  L.L.C. 
filed  a  notice  of  succession  changing  its 
name  from  Mesquite  Energy  Services 
Inc.  to  Power  Source  L.L.C. 

Any  person  who  wishes  to  be  heard 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  m  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  A  motion  or 
protest  must  be  filed  within  15  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropnate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  A  person  who  wishes  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Cashell. 
Secretary 
|FR  Doc.  96-21152  Filed  8-19-96;  8:45  am) 
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[Docket  No.  CP96-698-O00] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  14,  1996. 

Take  notice  that  on  August  7, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP96- 
698-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  a 
new  dehvery  point  on  its  system  for 
natural  gas  service  for  Natural  Gas  of 
Kentucky,  Inc.  (NGK)  at  approximate 
Mile  Post  868-1+17.62  in  Barren        *" 
County,  Kentucky  imder  Termessee's 
blanket  certificate  issued  in  Docket  No. 
CP82-4 13-000  pursuant  to  Section  7  of 


the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubhc 
inspection. 

The  location  of  the  proposed  new 
delivery  point  is  at  Tennessee's  existing 
inactive  receipt  meter  No. 1-1833 
(installed  imder  Tennessee's  blanket 
certificate  and  placed  in  service  in 
December  1986).  Tennessee  will  remove 
and  abandon,  pursuant  to  Section 
157.216(a)  of  the  Commission's 
Regulations  (18  CFR  157.216(a))  and  its 
blanket  certificate,  the  existing 
interconnecting  piping  and  meter. 
Tennessee  will  install  electronic  gas 
measurement  equipment  and  will 
inspect  NGK's  installation  of 
approximately  twenty-five  feet  of  2-inch 
intercoimecting  piping,  1-inch  upstream 
pressure  regulation  and  the 
measurement  faciUties.  Tennessee  states 
that  NGK  will  reimburse  Tennessee 
approximately  $9,020  for  this  project. 

Tennessee  states  that  it  has  sufficient 
capacity  to  accomplish  deUveries  at  the 
proposed  new  point  without  detriment 
or  disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  moUon  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-21114  Filed  8-19-96;  8:45  am] 

BILUNO  CODE  S717-01-M 

[Docket  No.  EC96-27-O00,  et  al.] 

Citizens  Lehman  Power  Sales,  etal.; 
Electric  Rate  and  Corporate  Regulation 

Filmgs 

August  13, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Citizens  Lehman  Power  Sales 

(Docket  No.  EC96-27-000] 

Take  notice  that  on  July  12, 1996,  as 
supplemented  on  August  8, 1996, 


Citizens  Lehman  Power  Sales  filed  an 
application  for  an  order  authorizing  the 
proposed  acquisition  of  Qtizens 
Lehman  Power  L.P.'s  75%  equity 
interest  in  CL  Power  Sales  Two,  L.LC. 
CL  Sales  will  acquire  the  interest 
pursuant  to  an  internal  restructuring. 
Comment  date:  August  26, 1996,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2,  Enron  Power  Marketing,  Inc. 

(Docket  No.  ER94-24-013J 

Take  notice  that  on  July  24. 1996, 
Eiutjn  Power  Marketing.  Inc.  tendered 
for  filing  a  Notice  of  C^nge  in  Status 
in  the  above-referenced  d(x:ket. 

3.  Boston  Edison  Company 

[Docket  No.  ER96-2497-000] 

Take  notice  that  on  July  22, 1996, 
Boston  Edison  Company  (Boston 
Edison]  tendered  for  filing  executed 
versions  of  the  unexecuted  revisions  of 
contracts  between  Boston  Edison  and 
various  Massachusetts  municipal 
electric  systems  for  entitlements  from 
Boston  Edison's  Pilgrim  nuclear  power 
plant.  The  executed  versions  are 
identical  to  the  unexecuted  vereions 
except  for  filing  in  Docket  No.  ER96- 
1749-000,  except  for  the  execution  date 
and  signatures.  The  filing  has  no  effect 
on  the  rates,  terms  or  conditions  of 
service.  Boston  Edison  requests  that 
these  contracts  be  treated  as  substitutes 
with  the  same  effective  date  (July  2, 
1996)  as  the  previously-filed 
unexecuted  versions. 

Boston  Edison  states  that  it  has  served 
copies  of  this  fifing  upon  the  affected 
customers  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  August  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Company 

[Docket  No.  ER96-2499-000] 

Take  notice  that  Northeast  Utifities 
Service  Company  (NUSCO)  on  July  23, 
1996,  tendered  for  filing  a  Service 
Agreement  with  Central  Hudson  Gas  & 
Electric  (CHG&E)  under  the  NU  System 
Companies'  Sale  for  Resale  Market- 
Based  Rates  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CHG&E. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  June  24, 
1996. 

Comment  date:  August  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Midwest  Energy,  Inc. 

[Docket  No.  ER96-2  501-0001 

Take  notice  that  on  July  23, 1996. 
Midwest  Energy,  Inc.  tendered  for  fiUng 
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a  fully  executed  Service  Agreement  for 
Opportunity  Sales  Service  entered  into 
between  Midwest  and  the  City  of  Hill 
City. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  August  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  CINERGY  Services,  Inc 

(Docket  No  ER96-2503-000J 
-    Take  notice  that  on  July  23,  1996, 
QNERGY  Services.  Inc.  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy.  Inc.,  which  are  operating 
subsidiaries  of  Cinergy  Corp..  tendered 
for  filinp  an  Interchange  Agreement 
with  Cinergy  and  AIG  Trading 
Corporation. 

Comment  date:  August  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cleveland  Electric  Illuminating 
Company 

(Docket  .NJo  ER9«>-2575-000) 

Take  notice  that  on  July  31,  1996, 
Cleveland  Electric  Illiiminating 
Company  tendered  for  filing  an  Electric 
Power  Service  Agreement  with  Wabash 
Valley  Power  .\ssociation.  Inc. 

Comment  date:  August  27,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

(Docket  No  ER96-2577-OOOJ 

Take  notice  that  on  July  31,  1996. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Service  Schedule  O 
of  the  Power  Coordination  Agreement 
between  APS  and  Salt  River  Project 
Improvement  and  Power  District,  FPC 
Rate  Schedule  No.  3. 

Comment  date;  August  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Progress  Power  Marketing,  Inc 
[Docket  No.  ER96-2648-0001 

Take  notice  that  on  August  6,  1996, 
Progress  Power  Marketing,  Inc.  (PPM) 
tendered  for  filing  a  Service  Agreement 
for  Sales  of  Power  under  PPM's  market 
based  rate  power  sales  tariff. 

Comment  date:  August  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Baltimore  Gas  &  Electric  Company 

(Docket  No.  ER96-264»-000l 

Take  notice  that  on  August  7. 1996. 
Baltimore  Gas  &  Electric  Company 
(BG&E)  tendered  for  filing  a  Service 


Agreements  for  Non-firm  Transmission 
Service  between  BG&E  with  Potomac 
Electric  Power  Company,  Pan  Energy 
Power  Services,  Inc.,  Western  Power 
Services,  Englehard  Power  Marketing, 
Inc.,  Southern  Energy  Marketing,  Inc. 
and  Vestar  Power  Marketing  Inc. 
pursuant  to  the  Point-to-Point 
Transmission  Tariff  filed  in  Docket  No. 
ER96-894-000. 

Comment  date:  August  27. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  tbis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell, 
Secretary. 
(FR  Doc.  96-21153  Filed  8-19-96;  8:45  am] 

BtLUNG  CODE  6717-01-P 


project  No.  1139^-001.  AK] 

City  of  Saxman,  Alaska;  Notice  of 
Application  and  Applicant  Prepared  EA 

Accepted  for  Filing;  Notice  Requesting 
Interventions  and  Protests;  and  Notice 
Requesting  Comments.  Final  Terms 
and  Conditions  Recommendations 
and  Prescriptions 

August  14, 1996. 

The  Applicant,  City  of  Saxman, 
Alaska,  (Saxman)  proposes  to  construct, 
operate,  and  maintain  a  9.6  megawatt 
(MW)  hydroelectric  project  on  Upper 
Mahoney  Lake  and  Upper  Mahoney 
Creek  near  Ketchikan  in  southeast 
Alaska.  The  project  would  be  sited  on 
private  land  claimed  by  the  Cape  Fox 
Corporation  imder  the  Alaska  Native 
Claims  Settlement  Act  and  on 
approximately  114  acres  of  National 
Forest  System  land  in  the  Tongass 
National  Forest  (TNF)  managed  by  the 
U.S.  Forest  Service  (FS). 

The  proposed  project  would  involve 
constructing:  (1)  a  lake  tap  near  the 
natiuBl  outlet  of  Upper  Mahoney  Lake 


about  75  feet  below  the  normal  water 

surface  elevation;  (2)  a  1.700-foot-long 
upper  tunnel;  (3)  a  buried,  12-inch- 
diameter  bypass  pipe;  (4)  a  1,370-foot- 
long  partialiy-lined  vertical  shaft;  (5)  an 
8-foot-diameter.  3.350-foot-long 
horseshoe-shaped  lower  tunnel;  (6)  a 
semi-underground  powerhouse  with  a 
single  twm-jet  horizontal  Felton  turbine 
having  a  generating  capacity  of  9.6  MW; 
(7)  a  200-foot-long  tailrace  channel  to 
convey  water  back  to  Upper  Mahoney 
Creek;  (8)  1  mile  of  buried  13.2-kV 
transmission  line,  0.5  mile  of  buried 
34.5-kV  transmission  line,  and  3.1  miles 
of  34.5-kV  overhead  transmission  line; 
(9)  a  switchyard;  and  (10)  2.6  miles  of 
new  access  road  (see  Figures  2  and  3). 
The  purpose  of  this  notice  is  to:  (1) 
update  interested  parties  on  the 
Mahoney  Lake  project  application 
process  status;  (2)  inform  all  interested 
parties  that  the  Mahoney  Lake 
applicant-prepared  environmental 
assessment  (EA)  and  final  license 
application  filed  with  the  Commission 
on  May  31,  1996,  are  hereby  accepted; 
(3)  invite  interventions  and  protests; 
and  (4)  solicit  comments,  final 
recommendations,  terms  and 
conditions,  or  prescriptions  on 
Saxman's  applicant-prepared  (EA)  and 
final  license  application.   • 

Applicant  Prepared  EA  Process  and 
.Mahoney  Lake  Project  Schedule 

The  Energy  Policy  Act  of  1992  (Act) 
gives  the  Commission  the  authority  to 
allow  the  filing  of  an  applicant  prepared 
EA  with  a  license  application.  The  Act 
also  directs  the  Commission  to  institute 
procedures,  including  pre-application 
consultations,  to  advise  applicants  of 
studies  or  other  information  foreseeably 
required  by  the  Commission. 

On  February  13.  1995,  the  Director, 
Office  of  Hydropower  Licensing,  waived 
or  amended  certain  of  the  Commission's 
regulations  to  allow  for  the  processes  of 
license  application  and  applicant 
prepared  EA  preparation  to  be 
coordinated.  Since  then,  the 
Commission  and  FS  staffs  have  been 
working  cooperatively  in  advising 
Saxman  of  studies  or  other  information 
foreseeably  required  by  the  Commission 
and  the  FS. 

National  Envirormiental  Policy  Act 
(NEPA)  scoping  was  conducted  on  the 
project  through  scoping  documents 
issued  March  8,  1995  and  September  27, 
1995,  and  in  pubUc  scoping  meetings  on 
April  13,  1995.  A  draft  license 
application  and  preliminary  draft  EA 
(PDEA)  were  issued  by  Saxman  for 
coiflment  on  March  1,  1996.  The  final 
license  application  and  applicant 
prepared  EA  were  filed  writh  the 
Commission  on  May  31, 1996,  a  copy  of 
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which  can  be  obtained  from  Saxman. 
Although  the  applicant  prepared  EA 
does  not  include  responses  to  all 
comments  received  on  the  PDEA. 
Saxman  did  file  the  balance  of  their 
responses  to  the  PDEA  comments  with 
the  Commission  on  July  1, 1996. 

Commission  staff  have  determined 
that  some  additional  information  is 
needed  from  Saxman,  which  is  due  on 
October  22,  1996.  Once  that  information 
is  received,  staff  will  complete  and  issue 
a  draft  EA  for  comment.  Staff  anticipate 
issuing  their  draft  EA  by  the  end  of  1996 
or  early  1997,  and  intend  on 
incorporating  final  comments  into  the 
staff  draft  E.A  The  deadHne  for  filing 
final  comments  on  the  appHcation  is 
being  coordinated  with  the  timing  of  the 
staff  additional  information  request. 
Therefore,  commenters  should  have 
sufficient  time  to  review  the  additional 
information  prior  to  filing  their  final 
comments. 

Interventions  and  Protests 

All  such  filings  must:  (1)  bear  in  all 
capital  letters  the  title  "MOTION  TO 
INTERVENE",  (2)  set  forth  in  the 
heading  the  name  of  the  appHcant  and 
the  project  number  of  the  apphcation  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otiierwise  comply 
wdth  the  requirements  of  18  CFR 
385,2001  through  385  2005   .Agencies 
may  obtain  copies  of  the  application 
directly  from  Saxman.  .Ml  motions  to 
intervene  must  t>e  received  90  days  fi-om 
the  date  of  this  notice.  A  copy  of  any 
motion  to  inter\-ene  or  protest  must'bte 
served  on  each  representative  of 
Saxman  specified  in  the  final 
apphcation. 

Comments,  Final  Terms  and 
Conditions,  Recommendations  and 
Prescriptions 

Interested  parties  have  90  days  from 
the  date  of  tids  notice  to  file  with  the 
Commission,  any  final  comments,  final 
recommendations,  terms  and  conditions 
and  prescriptions  for  the  .Mahoney  Lake 
Project,  Saxman  will  have  45  days  to 
respond  to  those. 

Saxman  intends  to  seek  benefits 
under  §  210  of  the  PubUc  Utility 
Regulatory  Policy  Act  of  1978  (PURPA), 
and  believes  that  the  project  meets  the 
definition  under  §  292.202{p)  of  18  CFR 
for  a  new  dam  or  diversion.  As  such,  the 
U.S.  Fish  and  Wildlife  Ser\ice,  the 
National  .Manne  Fisheries  Ser\'ice,  and 
the  state  agency  exercising  authority 
over  the  fish  and  vviidlife  resources  of 
the  state  have  mandatory  conditioning 
authority  under  the  procedures 


provided  for  at  §  30(c)  of  the  Federal 
Power  Act  (Act). 

Submission  of  Cost  Statements 

Within  60  days  after  the  date  for  filing 
mandatory  terms  and  conditions,  fish 
and  wildlife  agencies  must  file  vdth  the 
Commission  a  cost  statement  of  the 
reasonable  costs  the  agency  inciured  in 
setting  mandatory  terms  and  conditions 
for  the  proposed  project. 

Filing  Requirements 

The  above  documents  must  be  filed 
by  providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  D.C.  20426. 

In  addition  to  the  above  copies, 
commenters  may  also  submit  a  copy  of 
their  comments  or  interventions  on  a 
3V2-inch  diskette  formatted  for  MS-DOS 
based  computers  to:  Vince  Yearrick, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE,  Room  52-73, 
Washington,  D.C,  20426.  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS- 
DOS  machines.  Commenters  may  also 
submit  their  comments  via  electronic 
mail  to:  vince.yearick@ferc.fed. us. 
Lois  D.  Cashell. 
Secretary. 

[PR  Dor   '16-21115  Filed  8-19-96;  8:45  am) 
BILUNG  CODE  6717-01-*! 


Western  Area  Power  Administration 

Western  Area  Power  Administration  s 
Policy  for  the  Purchase  of  Non- 
Hydropower  Renewabte  Resources 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  non-hydropower 
renewable  resources  policy. 

SUMMARY:  This  notice  announces  the 
Western  Area  Power  Administration 
(Western)  adoption  of  a  poUcy  to 
purchase  a  portion  of  its  expected 
purchase  power  requirements  on  a 
project-by-project  basis  and  in  a 
competitive  manner,  from  non- 
hydropower  renewable  resource 
producers.  This  concept  includes  a 
proposal  to  purchase  50  percent  of  those 
purchases  firom  solar  resources. 
Western's  policy  focuses  on  technical 
assistsuice  and  facilitation  of 
renewables,  as  opposed  to  a  mandatory 
purchase  power  set-aside  for 
renewables. 


FOR  FURTHER  INFORMATTON:  For 
additional  information,  please  contact 
Mr,  Michael  S.  Cowan,  Chief  Program 
Office,  Western  Area  Power 
Administration,  P.O.  Box  3402,  Golden. 
CO  80401-0098.  (303)  275-1630. 
SUPPLEMENTARY  INFORMATION:  On  April 
15, 1996,  Western  published  a  notice 
entitled  Western  Area  Power 
Administration's  Concept  for  Purchase 
of  Non-hydropower  Renewable 
Resources,  and  Solicitation  of  Interest 
(Concept)  in  the  Federal  Register  (61  FR 
16480).  In  response  to  requests,  the 
original  30-day  comment  period  was 
extended  in  61  FR  24789  (May  16, 
1996).  The  comment  period  closed  May 
31,  1996,  45  days  after  the  pubhcation 
of  the  Concept.  Western  received  150 
comment  letters  concerning  the 
Concept.  A  simimary  discussion  of 
those  comments  and  Western's 
responses  are  included  in  this  notice  • 
along  with  Western's  policy  on  non- 
hydropower  renewable  resource 
purchases. 

The  primary  focus  of  the  Concept  was 
the  purchase  of  non-hydropower 
renewable  resources  as  part  of  Western's 
electric  firming  requirements.  Western 
also  requested  comments  on  the  criteria 
that  Western  would  use  to  implement  a 
new  policy.  These  proposed  criteria 
included:  (1)  The  assumption  that 
additional  costs  associated  wdth  non- 
hydropower  renewable  resource 
purchases  would  have  Uttle  or  no 
discemable  rate  impact  to  Western's 
firm  power  customers;  (2)  the  cost  of  the 
non-hydropower  renewable  resources 
purchased  by  Western  would  be  equal 
or  less  than  an  estabUshed  cost  cap;  and 
(3)  the  contract  term  for  the  purchase  of 
these  renewable  resources  would  vary 
project  by  project,  but  in  no  case  would 
the  term  extend  beyond  the  termination 
date  of  Western's  long-term  firm  power 
sales  contracts  for  a  project. 

Western  specifically  requested 
comments  on  the  following  points 
related  to  the  proposed  Concept:  (1) 
Whether  or  not  the  respondents  support 
the  proposed  Concept,  (2)  the 
magnitude  of  percentage  of  a  potential 
purchase  power  requirement  set-aside, 
(3)  whether  it  is  appropriate  to  have  50 
percent  reservation  for  solar  resources 
within  the  set-aside,  and  if  so,  whether 
the  reservation  amount  for  solar  should 
be  increased  or  decreased,  (4)  the 
acceptable  rate  impact,  (5)  a 
recommended  cost  cap  in  mills  per  kWh 
for  non-hydropower  renewable 
resources,  (6)  a  recommended  contract 
term  for  purchases,  (7) 
recommendations  on  alternative 
methods  whereby  Western  would 
faciUtate  market  opportimities  for  non- 
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hydropower  renewable  resources,  and 
(8)  any  other  related  issues. 

Western  also  was  interested  in 
receiving  comments  concerning  other 
terms,  requirements,  and  criteria  of  the 
proposed  Concept  such  as; 
dispatchabiiity,  point  of  delivery, 
dependability,  resource  diversity,  and 
environmental  impact.  The  proposed 
Concept  also  indicated  that  resource 
acquisitions  would  be  made  through  the 
application  of  the  Concept  on  a  project- 
by-project,  cost  competitive  basis  and  in 
a  manner  consistent  with  Western's 
formally  adopted  principles  of 
mtegrated  resource  planning  pubUshed 
in  the  Federal  Reeister  (60  FR  54151). 

Western  also  solicited  comments  from 
the  public  interested  in  having  Western 
facilitate  the  delivery  of  non- 
hydropower  renewable  resources  on 
their  behalf  and  at  their  cost;  for 
alternative  Concepts;  and  for 
information  from  renewable  resource 
developers. 

Comments  were  received  from  a 
variety  of  entities  including  power 
customers,  developers, 
envirorunentalists,  govenunent 
agencies,  investor-owned  utilities,  and 
Native  American  tribes. 

Western  has  taken  into  consideration 
each  comment  in  the  development  of  its 
non-hydropower  renewable  resource 
policy 

Discussion  of  Comments 

Western  received  150  comment  letters 
representing  both  individual 
commenters  and  groups  of  interested 
entities  The  majority  indicated  that 
thev  or  the  entities  they  represent  do  not 
support  the  proposed  Concept.  Western 
reviewed  each  comment  and  responded 
to  them  in  the  text  which  follows. 

Comments:  The  primary  reason  given 
for  not  supporting  the  proposed  Concept 
was  the  increased  cost  and  subsequent 
adverse  rate  impact.  Several  entities 
stated  that  "any"  rate  impact  is 
significant  and  the  cost  of  these  types  of 
renewables  is  too  high  and  should  not 
be  blended  into  their  costs.  Although 
many  Western  firm  power  customers 
support  the  development  of  renewables, 
they  strongly  oppose  the  proposed 
Concept  because  of  the  increase  in  costs 
and  lack  of  local  choice  for  customers  to 
support  renewables  that  make  sense  in 
their  particular  community.  The  firm 
power  customers  strongly  suggest  that 
the  proposed  Concept  be  abandoned. 

Other  commenters  stated  that  the 
impact  to  rates  is  acceptable,  and  an 
even  higher  rate  impact  should  be  used 
as  a  ceiling.  Several  of  those 
commenters  stated  that  Western  may 
have  overestimated  the  rate  impacts  and 
suggested  alternative  methodologies  to 


calculate  the  rate  impacts  and  make  the 
program  more  attractive  to  developers. 
The  various  suggestions  included: 
taking  into  account  capacity  values; 
aggregating  Western's  purchase  power 
needs  into  one  contract;  focusing  on  one 
large  resource  where  economies  of  scale 
would  make  it  more  cost  competitive; 
extending  the  length  of  the 
commitment;  purchase  year-round  as 
opposed  to  seasonal;  and  increasing  the 
amount  of  the  resource  purchased. 

Response:  Western  acitnowledges  that 
there  are  minimal  rate  impacts 
associated  with  the  Proposed  Concept. 
Western  also  recognizes  its  obligation  to 
both  the  taxpayers  and  the  power 
customers  to  keep  rates  as  low  as 
possible  to  maintain  a  market  for  the 
Federal  hydropower  resource  and 
thereby  assure  project  repayment  to  the 
Treasury.  Western  reviewed  the 
comments  concerning  the  suggested  rate 
impacts  and  acknowledges  that  there  are 
several  ways  to  recalculate  those 
impacts  and  different  methodologies 
that  could  be  used  to  determine  a  larger 
or  smaller  rate  impact.  However, 
Western  has  not  ascertained  a  method  of 
purchasing  nonhydropower  renewable 
resources  that  does  not  increase  costs. 

In  response  to  the  large  negative 
response  to  the  proposed  Concept, 
Western  will  not  mandate  the  purchase 
of  a  certain  portion  of  its  replacement 
and  firming  requirements  from  non- 
hydropower renewable  resources.  The 
proposed  concept  is  impracticable  given 
Western's  poUcy  in  the  Energy  Planning 
and  Management  Program  that  allows 
customers  to  provide  their  own  firming 
energy  and  the  customers  strong 
opposition  to  the  proposed  Concept. 
Consequently,  proceeding  with  a  non- 
hydropower renewables  inning  energy 
purchase  over  the  objection  of 
customers  would  likely  result  in 
customers  exercising  their  option  not  to 
piut±ase  higher  priced  firming  energy 
from  Western.  Western  will  strongly 
support  the  use  of  these  non- 
hydropower renewable  resources  by 
means  other  than  the  conceptual 
purchase  power  set-aside  and,  when 
available  at  competitive  prices,  will 
purchase  replacement  and  firming 
requirements  from  these  renewable 
resources. 

Comments:  Many  commenters  stated 
that  the  proposed  Concept  is  in  conflict 
with  Western's  primary  mission  and 
contradicts  legislation,  regulations,  and 
poUcies  that  Western  is  presently 
required  to  observe.  Numerous 
customers  indicated  that  the  Concept  is 
not  consistent  with  Western's  primary 
mission  as  stated  in  section  9(c), 
Reclamation  Act  of  1939,  43  U.S.C. 
485h®  and  by  section  5,  Flood  Control 


Act  of  1944,  16  U.S.C.  825s  which 
obligates  Western  to  provide  power 
"*   *   *  in  such  a  manner  as  to 
encourage  the  most  widespread  use 
thereof  at  the  lowest  possible  rates  to 
consumers  consistent  with  sound 
business  principles".  In  addition, 
commenters  explained  that  the 
proposed  Concept  is  inconsistent  with 
section  1809  of  the  Grand  Canyon 
Protection  Act  of  1992,  which  states  that 
the  Secretary  of  Energy  will  replace  lost 
generation  with  "economically  and 
technically"  feasible  methods.  Some 
commenters  indicated  that  the  proposed 
Concept  is  not  consistent  with 
Western's  policies  established  in  the 
Energy  Planning  and  Management 
Program  (EP.-\.MP)  and  the  Integrated 
Resource  Planning  (IRP)  section  of 
EPAMP,  and  Western's  IRP  principles. 
.^dditionally,  commenters  indicated 
that  the  proposed  Concept  is 
incompatible  with  existing  agency 
piuchase  power  policies  that  allow 
customers  to  choose  to  make  their  own 
replacement  energy  purchases,  A  few 
commenters  indicated  that  the  proposed 
Concept  is  contrary  to  the  provision  in 
the  Public  Utilities  Regulatory  Pohcies 
Act  that  only  requires  utilities  to 
purchase  resources  such  as  being 
proposed  for  acquisition  by  Western  at 
the  "avoided  cost".  These  commenters' 
contention  is  that  the  5,5  cents/KWH  far 
exceeds  the  "avoided  cost".  A  few 
commenters  suggested  that  Western  is 
violating  the  National  Environmental 
Policy  Act  by  considering 
implementation  of  the  proposed 
Concept  without  an  enviroimiental 
impact  statement. 

Response:  Western  is  an  agency  of  the 
DOE  and  has  responsibilities  to  support 
DOE'S  mission  and  to  provide  benefits 
to  the  public,  but  Western  must  also 
observe  applicable  legislation  and  fulfill 
its  contractual  obligations.  Western 
believes  it  has  the  authority  to 
implement  the  proposed  Concept.  Since 
Western  has  modified  the  method 
Western  will  use  to  support  the  non- 
hydropower renewable  resources 
program,  it  will  not  address  the  specific 
legal  issues  raised  by  the  commenters. 

Comments:  Numerous  commenters 
objected  to  the  Concept,  citing  that  it 
did  not  recognize  the  new  competitive 
utilitv  environment  in  light  of  the 
Federal  Energy  Regulatory- 
Commission's  (FERC)  recent  Orders,  888 
and  889.  They  stated  that  open  access  to 
the  electric  transmission  system  will 
create  a  highly  competitive  industry  and 
that  high  priced  resources  would  be  an 
uimecessary  obstacle  to  such 
competition.  A  few  commenters 
indicated  that  the  proposed  Concept 
would  be  directly  at  odds  with  a 
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competitive  market  place  and  that  if  the 
proposed  Concept  was  implemented, 
the  creation  of  an  artificial  market  mav 
ultimately  hurt  development  of  non- 
hydropower  renewable  resources, 
Response:  Western  believes  that 
competition  by  itself  is  not  at  odds  with 
the  development  of  non-hydropower 
renewable  resources  Western 
recognizes  the  environmental  and 
socioeconomic  benefits  that  non- 
hydropower  renewable  resources 
provide  and  will  promote  the  use  of 
these  types  of  resources.  However,  there 
are  currently  large  amounts  of  surplus 
power  available  m  the  spot  market,  with 
pncing  detnmental  to  the 
competitiveness  of  non-hydropower 
renewable  resources.  In  response, 
Western  has  developed  a  policy  to 
commit  staff  resources  to  continuously 
evaluate  power  pricing,  identify  market 
opportimities  for  renewables.  and 
facilitate  transactions  between 
renewable  resource  developers  and 
customers  interested  in  purchasing 
renewable  resources. 

Comments:  Many  commenters  believe 
the  proposed  Concept  is  not  equitable 
because  Western's  fUm  power 
customers  would  be  the  only  ones 
paying  for  the  non-hydropower 
renewable  resource  program  and  the 
program  would  benefit  many  other 
stakeholders  Most  of  these  commenters 
indicated  that  DOE  should  fund  this 
"subsidy"  program.  Some  commenters 
are  very  much  against  financing  any 
type  of  subsidy  and  indicated  that  the 
proposed  Concept,  if  implemented, 
should  be  funded  by  all  taxpayers.  Some 
commenters  stated  that  they  were 
already  funding  Federal  policies 
detrimental  to  power,  such  as  replacing 
the  lost  generating  capacity  at  Glen 
Canyon  Dam  and  questioned  the 
fairness  of  the  firm  power  customers 
being  assigned  the  responsibility  to  pay 
above-market  costs  to  accommodate  a 
policy  that  would  increase  their  costs  to 
benefit  the  general  public.  Howevsr,  one 
commenter  stated  that  Western's  firm 
power  customers  have  received  the  most 
direct  benefits  fi-om  the  Federal  hydro 
projects,  so  they  should  fund  the 
proposed  Concept's  non-hydropower 
renewable  purchases. 

Response:  Western  understands  that 
all  Americans  will  benefit  from  the 
research  and  development  of  the  non- 
hydropower  renewable  resources. 
Western  believes  that  non-hydropower 
renewable  resources  are  very  important 
and  will  benefit  all  Americans, 
including  the  commenters  that  do  not 
support  the  proposed  Concept.  Western 
has  decided  not  to  adopt  a  poUcy  that 
would  include  a  mandatory  set-aside  of 
power  purchases  for  non-hydropower 


renewables,  but  Western  wall  provide 
technical  support  to  customers  willing 
to  pursue  non-hydropower  renewable 
resource  transactions. 

Conunents:  Several  commenters 
indicated  that  the  choice  of  purchasing 
finning  energy  should  be  at  the  local 
level  and  they  should  have  the  right  to 
choose  any  resource  that  meets  their 
needs.  Some  of  these  commenters 
indicated  that  participation  in  the 
proposed  Concept  should  be  on  a 
voluntary  basis.  One  commenter 
suggested  the  purchase  of  the 
renewables  should  be  incorporated  into 
existing  contracts  and  that  Western 
should  re-evaluate  its  IRP  process  to 
provide  purchase  alternatives  for 
Western's  customers. 

Response:  Western  supports  its 
existing  policies  of  allowing  the  firm 
power  customers  to  choose  the 
resources  that  provide  for  their 
requirements.  Western's  policy 
incorporates  the  principles  of  voluntary 
participation  and  least -cost  resource 
acquisition. 

Comments:  A  few  commenters  believe 
that  Western  should  have  additional 
involvement  with  the  public  and  hold 
meetings  with  stakeholders  to  discuss 
the  proposed  Concept.  In  addition,  a 
few  commenters  stated  that  the  purpose 
of  the  proposed  Concept  is  unclear  and 
questioned  a  perceived  lack  of  a  goal  or 
reasoning  behind  the  proposed  Concept. 
Chie  commenter  stated  it  is  illogical  to 
use  one  renewable  resource 
fhydropower)  to  subsidize  another 
renewable  resource  (non-hydropower). 

Response:  Western  pubUshed  the 
proposed  Concept  in  die  Federal 
Register  to  soUcit  comments  from  the 
pubhc  and  to  determine  the  level  of 
public  interest  in  non-hydropower 
renewable  resources.  Western  supports 
the  idea  of  developing  non-hydropower 
renewable  resources  if  each  local  utility 
can  make  the  appropriate  decision,  widi 
customer  involvement.  Western  also 
beUeves  that  there  was  an  appropriate 
amoiuit  of  pubhc  involvement,  but  as 
part  of  facihtating  transactions  under 
the  poUcy,  Western  is  willing  to 
consider  other  actions  the  agency  can 
perform  to  further  the  use  of  renewable 
resources. 

Comments:  Several  commenters 
questioned  the  reasoning  behind  the 
50%  solar  reservation  of  the  purchases 
that  would  be  provided  under  the 
proposed  Concept.  Commenters 
questioned  the  reasoning  behind  the 
promotion  of  any  type  of  generation 
when  there  is  already  excess  capacity 
available.  In  addition,  a  number  of 
comments  recommended  that  the  set 
aside  level  be  modified. 


Response:  The  proposed  Concept 
reflected  Western's  desire  to  ensure  a 
diversified  mix  of  non-hydropower 
renewable  resources  and  Western's  goal 
of  supporting  the  DOE's  commitment  to 
commerciahzing  a  variety  of  renewable 
resource  technologies.  In  the  modified 
program,  each  customer  will  be  free  to 
choose  the  type  and  level  of  resource, 
since  all  costs  are  paid  for  by  the 
individual  utility. 

Comments:  Several  commenters 
expressed  their  support  for  the  proposed 
Concept,  citing  the  environmental  and 
societal  benefits  as  a  primary  reason 
Western  should  implement  the 
proposal.  One  commenter  stated  that 
Western  should  evaluate  the  impact  of 
renewables  using  the  NEPA  process. 
One  commenter  cited  three 
environmental  benefits  from 
implementing  the  proposed  Concept; 
"(1)  mitigates  the  decision  to  add 
firming  power  to  Western's  output  mix, 
(2)  improves  the  conservation  and 
economic  efficiency  of  electrical  use  in 
the  region,  and  (3)  is  a  prudent  step 
toward  responsible  domestic 
participation  In  addressing  global 
environmental  problems."  "niis 
commenter  also  suggested  Western 
should  adopt  an  environmental  impact 
pohcy  featuring  the  purchase  of  non- 
hydropower  renewable  resources. 

Response:  Western  recognizes  the 
environmental  and  societal  benefits 
&x3m  renewable  resource  use.  However, 
Western  also  recognizes  that  firm  power 
customers  would  be  adversely  impacted 
by  implementing  the  proposed  Concept. 
Therefore,  Western  has  determined  to 
evaluate  opportunities  on  a  case-by-case 
basis  and  to  support  voluntary  efforts  to 
develop  non-hydropower  renewable 
resources. 

Comments:  Several  commenters 
suggested  that  Western  work  with  the 
Nevada  Corporation  for  Solar 
Technology  and  Renewable  Resources 
(CSTRR)  by  implementing  the  proposed 
Concept  or  a  modified  version  of  the 
Concept.  It  was  also  suggested  that 
Western  could  facihtate  CSTRR  power 
sales  and  distribution  and  provide  a 
market  for  solar  power  generated  fi-om 
CSTRR.  A  few  commenters  encouraged 
Western  to  support  CSTRR's  effort 
irrespective  of  statistical  data.  One 
commenter  pointed  out  that  if  Western 
supports  CSnm  through  this  or  a 
modified  version  of  the  Concept,  then 
Nevada  will  have  a  better  opportunity  to 
develop  a  safe  and  reUable  use  for  the 
Nevada  Test  Site  as  well  as  promoting 
the  abundant  solar  resource  in  southern 
Nevada.  Commenters  suggested  that 
Western  should  give  priority  to 
piux±asing  solar  energy  produced  at  the 
Nevada  Solar  Enterprise  Zone.  Another 
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commenter  suggests  that  Western  team 
up  with  the  Utility  Photovoltaic  Group 
and  other  partners  to  develop  solar 
projects  in  the  West. 

Response:  Western  believes  it  can 
facilitate  additional  markets  for  entities 
such  as  CSTRR  through  partnering  and 
coordinating  operations  with  these  and 
similar  entities.  The  policy  adopted  will 
promote  these  developments  to  assure 
that  CSTRR  and  other  renewable 
developments  have  the  maximum 
probability  of  success. 

Comments:  Several  commenters 
expressed  concern  over  the  problems 
with  the  dispatchability  of  the  non- 
hvdropower  renewable  resources. 

A  commenter  pointed  out  that  due  to 
the  intermittent,  non-dispatchable 
nature  of  renewable  power  generation. 
Western  should  allow  projects  the 
flexibility  to  sell  power  in  the  off  peak 
seasons.  Another  commenter  stated  that 
the  solar  resource  is  significantly  better 
for  the  integrated  operation  of  the 
Western  system  than  the  spot  market, 
non-firm  fossil  thermal  resource 
presently  used.  Comment  was  received 
that  stated  transmission  requirements 
on  the  part  of  the  supplier  of  the 
renewable  power  is  an  important 
element.  One  comment  suggests  that 
any  switch  to  power  from  alternative 
uses  should  be  directed  to  residential 
end  users.  Comments  also  supported 
Western  providing  discounted  or  free 
transmission  and  ancillary  services.  One 
commenter  suggested  a  modified 
Concept  could  provide  for  transmission 
services  or  discounted  ancillary 
services. 

Response:  Western  agrees  there  are 
unique  dispatching  problems  wit)i  solar 
and  wind  generation.  Western  also 
believes  that  the  dispatching  problems 
can  be  mitigated  when  the  solar  and 
wind  resources  are  mixed  with 
traditional  generation  resources. 
Western  will  continuously  seek 
operational  strategies  to  integrate  non- 
hydropower  renewable  resources. 

Comments:  A  significant  number  of 
commenters  stated  that  they  support 
Western  being  a  facilitator  and 
providing  staffing  resources  to  assist 
those  entities  that  are  willing  to 
purchase  non-hydropower  renewable 
resources  at  their  own  expense.  Several 
commenters  also  support  a  "green 
pricing"  alternative  strategy  for  non- 
hydropower  renewable  resources. 

One  comment  suggested  that  Western 
participate  in  identifying  locations  that 
would  be  suitable  for  solar  generation 
and  that  preference  for  solar 
development  at  Bureau  of  Reclamation 
projects  should  be  extended.  In 
addition,  that  commenter  suggested 
Western  assist  its  customers  in 


surveying  the  environmental 
preferences  of  their  retail  users.  Several 
commenters  suggest  developing  a 
"green  power"  marketing  program  and 
for  Western  to  facihtate  market 
oppwrtuniUes  for  non-hydropower 
renewable  resources. 

Response:  Commenters  that  agreed 
and  disagreed  with  the  proposed 
Concept  suggegt  or  imply  that  Western 
should  facilitate  non-hydropower 
renewable  resource  transactions  and 
consider  developing  "green  power" 
programs.  Western  agrees  with  these 
comments  and  as  part  of  the  policy  will 
facilitate  such  services  to  assure 
renewable  resources  are  fully  evaluated. 

Comments:  One  commenter  requested 
clarification  as  to  whether  an  ethanol 
facility  would  qualify  as  a  non- 
hydropower  renewable  resource  and 
another  commenter  as  to  whether  small 
wind  generators  would  be  considered 
solar  power. 

Response:  For  purposes  of  this 
proposed  Concept  the  ethanol  facility 
would  not  have  been  considered  a  non- 
hydropower  renewable  resource  and  the 
smedl  wind  generators  would  have  been 
considered  wind  generation,  not  solar 
generation. 

Policy:  Western  will  not  mandate  that 
each  project  must  purchase  a  portion  of 
its  firming  power  requirements  from 
non-hydropower  renewable  resources. 
Western  will  continue  to  consider  the 
purchase  of  non-hydropower  renewable 
resources  where  they  are  competitive 
with  other  supphes,  consistent  with 
Western's  IRP  principles. 

Western  shall  establish  a  program  to 
facilitate  the  volimtary  use  of  renewable 
resources  by  Western's  wholesale 
customers.  Western  shall  provide 
technical  expertise,  marketing 
information,  and  act  as  a  facilitator  with 
Western's  customers  and  renewable 
energy  developers.  The  goal  of  the 
program  is  to  identify  customers  that 
desire  renewable  resources  in  their 
generation  mix.  and  provide  the 
technical  and  marketing  assistance 
required  for  them  to  fully  evaluate  the 
option. 

Determination  Under  Execution  Order 
12866 

DOE  has  determined  this  poUcy  does 
not  meet  the  criteria  of  Executive  Order 
12866  and  is  not  a  significant  regulatory 
action.  Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 


Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq,  requires  federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed 
regulation  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  the  notice 
proposing  the  Concept,  Western's 
Administrator  certified  that,  if 
promulgated,  it  would  not  have 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
Western  did  not  receive  any  comments 
that  addressed  the  certification. 

Review  Under  the  National 
Environmental  Policy  Act 

.^s  per  Department  of  Energy  10  CFR 
1021  National  Environmental  Policy  Act 
(NEPA)  Implementing  Procedures  and 
Guidelines;  Final  Rule  and  Notice 
section  1021.102.  .Applicability,  this 
action  is  not  a  major  federal  action 
affecting  the  quality  of  the  environment 
of  the  United  States,  and  therefore  no 
NEPA  documentation  is  required. 

Review  Under  Executive  Order  12612 

Executive  Order  12612  requires 
review  of  regulations  or  rules  for  any 
substantial  direct  efforts  on  States,  on 
the  relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  Western  has  assessed  this 
policy  in  light  of  the  criteria  in  sections 
2  through  5  of  Executive  Order  12612. 
Western  has  determined  that  its  policy 
is  consistent  with  those  criteria,  and 
that  the  policy  will  not  impose 
significant  costs  or  burdens  on  States  or 
affect  the  States'  ability  to  discharge 
traditional  State  functions. 

Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1966), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation,  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  Section  3(a). 
section  3(b)  of  Executive  Order  12988 
specifically  requires  the  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  preemptive  effect,  if  any;  (2) 
clearly  specifies  any  effect  on  existing 
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Federal  Law  or  regulations,  (3)  provides 
a  clear  legal  standard  for  affected 
conduct  while  promoting  simplification 
and  burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  tmder  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  The  Administrator  has 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law,  today's  action  meets  the  relevant 
standards  of  Executive  Order  12988. 

Issued  in  Golden,  Colorado,  August  2, 
1996. 

JM.  Shafer, 

Administrator. 

(FR  Doc.  96-21151  Filed  8-19-96;  8:45  am] 

BILUNG  CODE  645(M)1-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRl— 6556-6] 

Environmental  Laboratory  Advisory. 
Board;  Meeting  Date  and  Agenda 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  Environmental 
Laboratory  Advisory  Board  (ELAB)  will 
convene  an  open  meeting  via 
teleconference  on  September  5, 1996, 
from  2:30  to  4:30  p.m.  Eastern  Standard 
Time  (EST).  Anyone  wdshing  to  attend 
may  join  Chair  Ramona  Trovato  at 
USEPA  Judiciary  Square,  501  3rd  Street, 
Washington  DC  20024.  The  meeting 
location  is  the  first  floor  conference 
room. 

The  agenda  will  focus  on  the  options 
for  proficiency  testing  (PT)  samples, 
otherwise  known  as  performance 
evaluation  (PE)  samples,  cited  in  the 
Federal  Register.  Vol.  61,  No.  139, 
Thursday,  July  18,  1996.  The  following 
four  categories  with  specific  questions 
have  been  posed  to  ELAB  by  the  Office 
of  Water. 

Program  Costs 

(1)  What  wrill  be  the  initial  (start-up) 
and  continuing  costs  of  the  program  to 
vendors  and  what  are  the  principal  cost 
elements  (by  study,  i.e.  WS,  WP, 
DMRQA)? 


(2)  What  costs  will  be  incurred  by 
vendors  to  establish  and  maintain 
accreditation? 

(3)  What  is  a  reasonable  price  range 
for  each  of  the  studies? 

(4)  What  will  the  impact  of 
extemalization  be  on  "small" 
laboratories?  What  will  the  impact  be  on 
government  (i.e.  state  and  municipal) 
laboratories? 

Time  Line  Considerations 

(1)  How  much  time  will  be  required 
to  implement  an  accreditation  program 
for  vendors;  what  are  the  principal 
implementation  milestones;  and  what  is- 
the  time  requirement  for  each? 

(2)  One  accreditation  is  granted,  how 
much  time  will  be  needed  for  an 
individual  vendor  to  issue  its  first  study 
(by  study,  i.e.  WS.  WP,  DMRQA)? 

(3)  How  many  studies  per  year  can  the 
average  vendor  conduct? 

Technical  Considerations 

(1)  What  factors  will  affect  study 
comparability  and  what  steps  can 
reasonably  be  taken  to  maximize  study 
comparability  nationwide? 

(2)  Will  the  industry  be  able  to  fund 
research  and  development  of  new 
studies/products?  What  role  can/should 
EPA  play  in  the  process  of  developing 
new  studies/study  designs? 

(3)  Are  there  vendors  who  can  do 
microbiology,  radiation,  and  aquatic 
toxicology  tests? 

(4)  If  the  Agency  goes  to  the  private 
sector  will  there  be  any  "orphan" 
compoimds  and,  if  so,  how  should  the 
Agency  handle  that  situation? 

Policy  Consideration 

(1)  Who  should  bear  the  costs  of 
"bad"  studies?  Are  special  provisions 
needed  to  protect  laboratories  from  the 
consequences  of  participating  in  a  study 
that  is  later  found  to  be  faulty?  Will 
there  be  sufficient  market-induced 
financial  incentives  created  to  address 
the  problem  (if  so,  what  are  those 
incentives)? 

(2)  What  are  the  potential  conflict  of 
interest/confidentiality  considerations 
and  what  steps  can  reasonably  be  taken 
to  protect  against  them? 

The  pubhc  is  welcome  to  attend. 
Time  will  be  allotted  for  public 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
Ms.  Jeanne  Mourrain;  Designated 
Federal  Official;  USEPA;  NERL  (MD- 
75);  Research  Triangle  Park,  NC  27711. 
For  more  information  on  the  specific 
questions  posed  by  the  Office  of  Water, 
please  contact  Ms.  Wendy  Blake- 
Coleman  at  202/260-5680,  fax  202/260- 
7023.  If  questions  arise,  please  contact 
Ms.  Movurain  at  919/541-1120,  fax  919/ 


541-4101,  or  E-mail: 

"MOURRAIN.JEANNE© 

EPAMAIL.EPA.GOV". 

Dated:  August  12. 1996. 

Mary  Dark, 

Acting  Director,  Office  of  Radiation  and 
Indoor  Air. 

(FR  Doc.  96-21179  Filed  8-19-96;  8:45  am] 

BHXINQ  CODE  aS6».S0-P 


[FRL-6553-e) 

Council  Envlronme'^ta  Statistics 

Sut>comm;rtee  o'  '^e  National  Adv-'so-. 
Counc-  '0'  Pcticy  a.na  Tecnnoiogy— 
Public  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Environmental  Statistics  Subcommittee 
(of  the  Enviremnental  Information, 
Economics  and  Technology  Committee) 
of  the  National  Advisory  Council  on 
Environmental  PoUcy  and  Technology 
(NACEPT)  will  hold  a  one  and  one-half 
day  meeting  of  the  full  Subcommittee. 

The  Environmental  Statistics 
Subcommittee  was  formed  to  provide 
key  recommendations  and  strategic 
advice  on  the  statistical  products  and 
activities  necessary  to  enhance  the 
Agency's  knowledge  about 
environmental  statistics  and  trends,  and 
to  explore  information  gaps  from  the 
perspective  of  the  users/products  of 
these  data  products.  The  meeting  is 
being  held  to  discuss  and  offer  critical 
advice  on  initiatives  of  the  Office  of 
Strategic  Planning  and  Envirorunental 
Data.  Scheduling  constraints  preclude 
oral  comments  from  the  public  during 
the  meeting.  Written  comments  can  be 
submitted  by  the  mail,  and  will  be 
transmitted  to  Committee  members  for 
consideration. 

DATES:  The  public  meeting  will  be  held 
on  September  10,  1996  from  9:00  a.m. 
to  5:00  p.m.  and  September  11.  1996 
fi^m  9:00  a.m.  to  1:00  p.m.  This  meeting 
is  open  to  the  pubUc.  Due  to  limited 
space,  seating  at  the  meeting  will  be  on 
a  first-come  basis. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hall  of  States.  444  North  Capitol 
Street.  N.W.,  Room  283-285. 
Washington.  D.C.  20011.  The  hall 
telephone  number  is  (202)  624-5490. 
Written  comments  should  be  sent  to: 
James  Morant,  Office  of  Strategic 
Planning  and  Envirorunental  Data,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  2161,  401  M  Street,  S.W., 
Washington,  DC  20460. 
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FOR  FURTHER  INFORMATION  CONTACT: 
lames  Morant,  Designated  Federal 
Official,  Direct  Line  (202)  260-2266. 
General  Line  (202)  260-^028,  FAX  (202) 

260-4968. 

Dated:  August  12,  1996. 
N   Phillip  Ross, 

Acting  Designated  Federal  Official. 

(FR  Doc  96-21175  Filed  8-19-96;  8:45  am) 

BILUNG  COO€  »5«0~SO-P 

[fRL-5553-2] 

Proposed  Settlement  Under  Section 
122(h)  of  tfie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  In  the 
Matter  of  Automatic  Industrial  Plating, 
Inc.  Schaumburg,  Illinois 

AGENCY:  Environmental  Protection 

.\genc\ 

ACTION:  Request  for  public  comment. 

SUMMARY:  Notice  of  Settlement  for 
Rec  ov  trv  nf  Past  Costs:  In  accordance 
with  Section  122(I)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  as  amended  ("CERCLA"). 
notice  is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  removal  action  at  the  Automatic 
Industrial  Plating  Superfund  Site. 
Schaumburg,  Illinois.  U.S.  EPA  Region 
5  has  submitted  the  proposed  agreement 
to  the  U.S.  Department  of  Justice  for 
review,  and  has  obtained  written 
approval  for  this  settlement  by  the 
-Attorney  General  of  the  United  States. 
DATES:  Comments  must  be  provided  on 
ir  before  September  19.  1996. 

ADDRESSES:  Comments  should  be 
addressed  to  Assistant  Regional  Counsel 
Barbara  L  Wester,  Mail  Code  CS-29A, 
IS.  Envirormiental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois,  60604,  and  should  refer  to:  In 
the  Matter  of  Automatic  Industrial 
Plating,  Inc.,  Docket  No,  V-W-96-C- 
?50 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  L.  Wester,  Mail  Code  CS-29A. 
U.S.  Envirorunental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 

Illinois  60604 

SUPPLEMENTARY  INFORMATION:  The 

following  parties  executed  binding 
certifications  of  their  consent  to 
participate  in  the  settlement:  Wolfgang 
Damsch  {md  Mary  E)amsch, 

These  parties  together  will  make  a 
lump-sum  payment  of  $3,000  for 
response  costs  related  to  the  Automatic 
Industrial  Plating,  Inc.  Site,  subject  to 
the  contingency  that  U.S.  EPA  may  elect 
not  to  complete  the  settlement  based  on 


matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice,  Chie  hundred  percent  of 
the  settlement  will  reimburse  U,S.  EPA 
for  its  past  costs  at  the  Automatic 
Industrial  Plating,  Inc.  Superfund  Site, 

U.S.  EPA  may  enter  into  this 
settlement  imder  the  authority  of 
Sections  107  and  122(h)  of  CERCLA. 
Section  122(h)  authorizes  settlements 
with  potentially  responsible  parties  for 
the  recovery  of  past  costs  expended  by 
the  Agency  where  these  claims  have  not 
been  referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  proposed 
settlement  reflects,  and  was  agreed  to 
based  on,  conditions  as  known  to  the 
parties  as  of  Jime  24, 1996. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  information  relating  to  the 
settlement  are  available  for  review  and 
may  be  obtained  in  person  or  by  mail 
from  Barbara  L.  Wester,  Mail  Code  CS- 
29A,  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settlement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

Authority:  The  Comprehensive 
Environmental  RespKinse,  Compensation,  and 
Liability  Act  of  1980,  as  amended,  42  U.S,C. 
Sections  9601  et  seq. 
Thomas  W.  Mateer, 

Acting  Director,  Waste  Management  Division. 
[FR  Doc.  96-21176  Filed  8-19-96;  8:45  ami 
WLUNQ  cooe  6Sa0-6O-P 


[FRL-5556-91 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Solid  Waste  Disposal  Act;  in  Re: 
Raymark  Industries,  Inc  Superfund 
Site,  Stratford.  CT 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  prospective 

purchaser  agreement,  request  for  public 

comment  and  notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
a  prospective  purchaser  agreement  to 
address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  et  seq,  and  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C.  6901  et  seq. 


Notice  is  being  published  to  inform  the 
public  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  The 
settlement  is  intended  to  resolve  the 
liability  under  CERCLA  and  RCR.'\  of 
Leach  Family  Holdings,  Inc.  and  certain 
successors  in  interest  who  may  become 
parties  to  this  agreement  for  injunctive 
relief  or  for  costs  incurred  or  to  be 
incurred  by  EP.'K  in  conducting  response 
actions  at  the  Raymark  Industries.  Inc. 
Superfund  Site  in  Stratford,  CT  This 
notice  also  announces  a  public  meeting 
regarding  this  agreement  to  be  held  at 
the  Stratford  Public  Library  in  Stratford, 
CT  on  September  10,  1996,  pursuant  to 
the  requirement  of  Section  7003(d)  of 
RCflA,  42  U.S.C.  6973(d). 
DATES:  Comments  must  be  provided  on 
or  before  September  19.  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building, 
Mailcode  RCH.Coston,  Massachusetts 
02203,  and  should  refer  to:  In  re:  Leach 
Family  Holdings,  Inc.  U.S.  EPA  Docket 
No.  CERCLA-I-96-1035 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hill,  U.S.  Environmental 
Protection  Agency,  J.F.K.  Federal 
Building,  Mailcode  HBT.  Boston, 
Massachusetts  02203.  (617)  573-9653. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  proposed  prospective 
purchaser  agreement  concerning  the 
Raymark  Industries,  Inc.  Superfund  Site 
in  Stratford,  CT.  The  settlement  was 
approved  by  EPA  Region  I  on  July  29, 
1996,  subject  to  review  by  the  public 
pursuant  to  this  Notice.  Leach  Family 
Holdings,  Inc.  (Leach),  the  prospective 
purchaser  of  the  Raymark  property,  has 
executed  a  signature  page,  through  its 
president,  James  H.  Leach,  committing  it 
to  participate  in  the  settlement.  Under 
the  proposed  settlement.  Leach  is 
required  to  pay  to  the  Raymark 
Industries,  Inc.  Superfund  Site  Special 
Account  and  the  State  of  Connecticut  a 
minimum  of  $500,000  after  EPA 
completes  construction  of  the  protective 
cap  over  the  site,  to  reimburse  EPA  for 
the  costs  it  incurs  to  accommodate 
Leach's  plaimed  development  activities 
at  the  site,  to  abide  by  institutional 
controls  and  to  provide  access  to  the 
property.  In  exchange.  Leach  is  granted 
a  covenant  not  to  sue  under  CERCLA 
and  RCRA  and  protection  from 
contribution  actions  or  claims  under 
CERCLA  with  respect  to  the  existing 
contamination  at  the  site.  EPA  believes 
the  settlement  is  fair  and  in  the  public 
interest. 

The  U.S.  Department  of  Justice  has 
approved  this  settlement.  EPA  will 
receive  written  comments  relating  to 
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this  settlement  for  thirty  f30)  davs  from 
the  date  of  publication  of  this  Notice. 
EP.-^  will  hold  a  public  meeting 
regarding  this  agreement  at  the  Stratford 
Public  Library  m  Stratford,  CT  on 
September  10, 1996,  pursuant  to  the 
requirement  of  Section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Constance  Dewire,  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Building,  Mailcode  HBT. 
Boston,  Massachusetts  02203,  (617) 
573-5719.  A  copy  of  the  agreement  is  on 
file  at  the  Stratford  Public  Library. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  vk^ith  the  Docket  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building, 
Mailcode  RCH,  Boston,  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-I-96- 
1035). 

Dated:  August  7, 1996. 
John  DeVillars, 
Regional  Administrator. 
(FR  Doc  96-21171  Filed  8-19-96;  8:45  am) 

BILUNO  CODE  6S6O-50-P 


lFRL-5554-2] 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act; 
Tonolli  2nd  De  Minimis  Settlement; 
Correction 

agency:  U.S.  Environmental  Protection 

■\eenc\' 

ACTION:  Correction;  Request  for  public 
comment. 


SUMMARY:  In  notice  document  93-25103, 
on  pages  52961  and  52962  of  the  issue 
of  Wednesday,  October  13.  1993,  the 
United  States  Environmental  Protection 
Agency  ("EPA")  proposed  to  enter  into 
a  second  de  minimis  settlement  with  33 
de  minimis  parties  pursuant  to  section 
122(g)(4)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980.  as  amended, 
("CERCLA"),  42  U.S.C.  9622(g)(4),  for 
response  costs  incurred,  and  to  be 
incurred,  at  the  Tonolli  Corporation 
Superfund  Site,  Nesquehoning, 
Pennsylvania.  In  notice  document  93- 
30973  on  pages  66359-66360  of  the 
issue  of  December  20,  1993,  the  EPA 
issued  a  correction  notice  indicating 
that  the  correct  number  of  parties  was 
34  because  one  party  (Nathan's  Waste 
and  Paper  Stock  Company)  was 
inadvertently  not  included  in  the 
October  13, 1993  notice.  Subsequently, 
in  EPA's  "Consideration  of  Comments 


Received  Dunng  PubHc  Comment 
Penod:  Tonolli  2nd  de  minimis  Consent 
Order"  signed  on  April  12,  1994  by 
EPA's  Acting  Regional  Administrator, 
EPA  noted  that  one  party  (Timpson 
Salvage  Company,  Inc.)  withdrew  its 
consent  to  participate  in  the  settlement 
and  that  two  parties  had  been 
incorrectly  included  in  the  notice 
(Bethlehem  Motors  and  Schioppo)  and 
that  thus  the  correct  number  of  parties 
to  the  settlement  was  31 . 

EPA  has  been  informed  that  an  issue 
has  been  created  regarding  the  identity 
of  one  of  the  settlors.  Although  EPA 
does  not  concede  that  the  October  13, 
1993  notice  was  insufficient  in  the 
identification  of  any  settlor,  EPA  is 
issuing  this  correction  notice  and 
providing  a  thirty  day  opportunity  to 
comment  wdth  respect  to  the 
participation  in  the  settlement  of  the  de 
minimis  settlors  identified  below.  In 
addition,  and  as  noted  above,  EPA  has 
withdrawn  from  the  hst  of  settlors 
Timpson  Salvage  Company,  Inc., 
Bethlehem  Motors  and  Schioppo. 
In  notice  document  93-25103, 
beginning  on  page  52961  in  the  issue  of 
Wednesday.  October  13,  1993,  make  the 
following  correction: 

On  page  52961,  in  the  third  column, 
proposed  settlor  No.  1  is  Usted  as  Al-Jan 
Company  Inc.  The  complete  name  of 
this  company  is  Al-Jan  Corp. 

On  page  52961,  in  the  third  column, 
proposed  settlor  No.  4  is  Usted  as  Atlas 
Lederer.  The  complete  name  of  this 
company  is  The  Atlas  Lederer 
Company. 

On  page  52961.  in  the  third  column, 
proposed  settlor  No.  6,  Bethlehem 
Motors,  has  been  removed. 

On  page  52962.  in  the  first  column, 
proposed  settlor  No.  10  is  listed  as 
David  Markowitz  Metal  Co.  The 
complete  name  of  this  company  is 
David  Markowdtz  Metal  Company. 

On  page  52962,  in  the  first  column, 
proposed  settlor  No.  11  is  hsted  as 
Edward  Arnold  Scrap  Company.  The 
complete  name  of  this  company  is 
Edward  Arnold  Scrap  Processors  Inc. 
On  page  52962,  in  the  first  column, 
proposed  settlor  No.  12  is  listed  as 
Eisner  Brothers  Company,  Inc.  The 
complete  name  of  this  company  is 
Eisner  Brothers.  Inc. 

On  page  52962.  in  the  first  column, 
proposed  settlor  No.  13  is  listed  as 
Federal  Metals  Company.  Inc.  The 
complete  name  of  this  company  is 
Federal  Metals  and  Alloys  Company, 
Inc. 

On  page  52962,  in  the  first  column, 
proposed  settlor  No.  14  is  listed  as 
Fitzsimmons  Metal  Company,  Inc.  The 
complete  name  of  this  company  is 
Fitzsimmons  Metal  Company. 


On  page  52962,  in  the  first  column, 
proposed  settlor  No.  15  is  listed  as  GfitG 
Salvage  Corp.  The  complete  name  of 
this  company  is  G.  &  G.  Salvage.  Corp. 
On  page  52962,  in  the  first  column, 
proposed  settlor  No.  16  is  listed  as  Hahn 
&  Sons.  The  complete  name  of  this 
company  is  Hahn  &  Sons,  Lie. 

On  page  52962,  in  the  first  column, 
proposed  settlor  No.  17  is  fisted  as  HD 
Metal  Co.  The  complete  name  of  this 
company  is  H.D.  Metal  Company,  Inc. 
On  page  52962,  in  the  first  column, 
proposed  settlor  No.  18  is  Usted  as 
Joseph  Gottheb  Company.  The  complete 
name  of  this  company  is  Gottlieb,  Inc. 
On  page  52962,  in  the  first  column, 
proposed  settlor  No.  19  is  fisted  as 
Lexington  Scrap  Metal  Company.  The 
complete  name  of  this  company  is  ;. 
Lexington  Scrap  Metal  Co.,  Inc. 

On  page  52962,  in  the  first  column, 
proposed  settlor  No.  20  is  Usted  as 
Libby.  McNeil,  and  Libby.  The  complete 
name  of  this  company  is  Libby,  McNeil 
&  Libby,  Inc.  (Nestle  Canada  Inc.). 

On  page  52962,  in  the  first  column, 
proposed  settlor  No.  21  is  Usted  as 
Leiby,  David.  The  correct  name  of  this 
individual  is  Leiby,  Donald  H. 

On  page  52962.  in  the  first  column, 
proposed  settlor  No.  22  is  Usted  as  Luria 
Brothers.  The  complete  name  of  this 
company  is  Luria  Brothers  &  Company, 
Inc. 

On  page  52962.  in  the  first  column, 
proposed  settlor  No.  25  is  Usted  as 
Novey  Iron  &  Steel.  The  complete  name 
of  this  company  is  Novey 's  Iron  &  Steel. 

On  page  52962,  in  the  first  column, 
proposed  settlor  No.  26  is  Usted  as  Penn 
Builders  Supply  (Burrell  Group).  The 
complete  name  of  the  company  is  Penn 
Builders  Supply  Company  (Burell 
Group.  Inc.). 

On  page  52962.  in  the  first  column, 
proposed  settlor  No.  27  is  listed  as  Penn 
Iron  and  Metal  Company.  The  complete 
name  of  the  company  is  Penn  Iron  and 
Metal  Company.  Inc. 

On  page  52962.  in  the  first  column, 
proposed  settlor  No.  29  is  Usted  as 
Samincorp.  Inc.  The  complete  name  of 
the  company  is  Samincorp  Inc. 

On  page  52962.  in  the  first  column, 
proposed  settlor  No.  30,  Schioppo,  has 
been  removed. 

On  page  52962,  in  the  first  column, 
Timpson  Salvage  Company,  Inc.  has 
been  removed. 

On  page  52962,  in  the  first  column, 
proposed  settlor  No.  33  is  Usted  as 
Weinstein  Company.  The  complete 
name  of  this  company  is  Weinstein  Co., 
Division  of  Web-Jamestown 
Corporation. 

DATES:  Written  comments  must  be 
addressed  to  the  Docket  Clerk,  United 
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States  Environmental  Protection 
.Agency.  Region  II!,  841  Chestnut 
Building,  Philadelphia.  PA  19107.  and 
should  refer  to:  In  Re  TonoUi 
Corporation  Superfund  Site, 
Nesquehoning.  Fennsvlvania,  U.S.  EPA 
Docket  No  1II-93-03-DC 
FOR  ADOmONAL  INFORMATION  CONTACT: 
[.vdia  Isales,  (215)  566-2648.  United 
States  Environmental  Protection 
.-\gencv.  Office  of  Regional  Counsel 
(3RC20).  841  Chestnut  Building. 
Philadelphia,  P.\  19107.  A  copy  of  the 
proposed  Administrative  Order  on 
Consent  may  be  obtained  by  contacting 
Ms.  Isales. 

Dated:  .August  7.  1996. 
A.L.R.  Morris. 

Acting  Regional  Administrator. 
IFR  Doc.  96-21177  Filed  8-19-96;  8^5  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

.•\u«ust  14    1996 

SUMMARY:  The  Federal  Communications 

Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  amd  other  . 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
.'Vet  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  October  21, 1996. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 


Communications  Commission,  Room 
234,  1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT;  For 
additional  infomiabon  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  On  ]uly 
17,  1996,  the  Commission  adopted  the 
First  Report  and  Order  amending  its 
rules  and  policies  regarding  the  use  of 
the  28  GHz  frequency  band  for  satellite 
space  station  and  Local  Multipoint 
Ehstribution  Services,  known  as  the  28 
GHz  band  segmentation  plan. 
Rulemaking  to  Amend  Parts  1,2,21, 
and  25  of  the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz 
Frequency  Band,  to  Reallocate  the  29.5- 
30.0  Ghz  Frequency  Band,  to  Establish 
Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  and  for  Fixed 
Satellite  Services.  CC  Docket  No.  92- 
297,  FCC  96-311  (released  July  22, 
1996).  Due  to  an  administrative 
oversight  the  information  collections 
contained  in  this  order  were  not 
submitted  to  OMB  with  the 
Commission's  request  for  approval  of 
the  collection  during  the  Notice  of 
Proposed  Rulemaking  stage. 

Tliis  information  collection  will  be 
used  by  the  Commission,  and  other 
applicants  and/or  Ucensees  in  the  28 
GHz  band,  to  ensure  the  technical 
coordination  of  systems  that  are 
designated  to  share  the  same  band 
segment  in  the  28  GHz  band.  Without 
such  information  the  Commission  could 
not  implement  the  band  plan  as  set  forth 
in  the  First  Report  and  Order  and 
Fourth  Notice  of  Proposed  Rulemaking. 

OMB  Approval  Number:  New. 

Title:  28  GHz  Band  Segmentation 
Plan. 

FonnAfo..N/A. 

Type  of  Review:  New  collection. 

Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
Small  businesses  and  organizations. 

Number  of  Respondents:  15 
submitting  paperwork  approximately  4 
times  per  year. 

Estimated  time  per  response:  1.5 
hours. 

Total  Annual  Burden:  90  hours. 

Estimated  cost  per  respondent:  Based 
on  the  assumption  that  applicants  will 
hire  outside  counsel  at  an  approximate 
cost  of  $150  per  hour,  it  is  estimated 
that  the  cost  per  submission  will  be 
$300.00. 

Needs  and  Uses:  The  collections  of 
information  contained  in  Parts  25  and 
101  are  used  by  Commission  staff  in 
carrying  out  its  duties  as  set  forth  in 


Section  308  and  309  of  the 

Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Section  308  and 
309,  to  determine  the  technical 
qualifications  of  an  applicant  to  operate 
a  station  and  will  be  used  by  the 
Commission  to  verif\'  that  Ucensees  are 
fully  coordinated  with  other  users  in  the 
band.  The  information  collected  is  used 
to  determine  whether  the  public 
interest,  convenience  and  necessity  will 
be  served. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary: 

(FR  Doc  9&-21225  Filed  8-19-96;  8:45  am] 

BILUNG  CODE  6712-01-P 


Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority;  Comments  Requested 

August  14,  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of" 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
bv  the  Office  of  Management  and 
Budget  (OMBi 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  21, 
1996.  If  you  anticipate  that  you  will  be 
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submitting  comments,  but  find  it 

difficult  to  do  so  within  the  penod  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications  Commission.  Room 
234,  1919  M  St.,  NW..  Washington,  DC 
20554  or  via  internet  to 
dconwav@fcc.gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Sumber.  3060-0258. 

Title:  Section  90.176  Interservice 
sharing  of  frequencies  in  the  150-174 
and  450-470  MHz  bands. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Individuals,  business  or 
other  for-profit. 

Number  of  Respondents:  1,050. 

Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  2.100  hours. 

Total  Annual  Cost  0, 

\'eeds  and  Uses:  The  reporting 
requirement  contained  m  Section 
90  176  is  necessary  to  determine  if 
interser%'ice  sharing  is  in  the  public 
interest  in  a  particular  case.  The 
applicant  is  required  to  submit 
information  that  such  sharing  is 
necessary  and  that  interference  will  not 
result  to  the  pnmarv  users  of  the 
frequency  that  is  being  requested.  This 
information  is  collected  onlv  once,  upon 
initial  application  for  a  hcense. 

Federal  Communications  Commission 

Wilham  F.  Caton, 

Acting  Secretary. 

[FR  Doc  96-21226  Filed  »-19-96;  8:45  am) 
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Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

August  14, 1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and-'or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  mav  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
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currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality.  utiHty,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  19, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  hsted  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234,  1919  M 
St.,  N,\V  ,  Washington.  DC  20554  or  via 
internet  to  dcon\vay@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB  7'25  17th  Street,  N.W., 
Washington,  DC  20503  or 

fain t@al.eop. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  mfonnation  or  copies  of  the 
information  collections  contact  Etorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconwa\'@fcc  gov 

SUPPLEMENTARY  INFORMATION; 

OMB  Approval  Number:  3060-0398. 

Form  No.:  None. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Number  of  Respondents:  320. 

Estimated  Time  Per  Response: 
28.4375  hours. 

Total  Annual  Burden:  9,100  hours. 

Needs  and  Uses:  The  information 
gathered  is  used  by  the  Commission  to 
ensure  that  data  accompanying  all 
requests  for  equipment  authorization  are 
valid,  and  that  proper  testing 
procedures  are  used.  Testing  ensures 
that  potential  interference  to  radio 
communications  is  controlled,  and  if 
necessary,  the  data  gathered  may  be 
used  for  investigating  complaints  or 
harmful  interference,  or  for  verifying  the 
manufacture's  compUance  with  the 
Commission's  Rules.  This  revision 
eliminates  the  necessity  for 
manufacturer's  to  file  UHF  noise  figure 


data  documenting  the  performance  of 
TV  receivers  tested  and  marketed  in  the 
U.S.  The  requirement  was  eliminated 
from  the  rules  by  the  adoption  of  the 
Report  and  Order  in  ET  Docket  95-144. 
Federal  Communications  Commission 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc,  96-21224  Filed  &-19-96:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Pcmations  of.  Acquisitions  Dy,  anc 
Mergers  of  Bank  Hoidmg  Compantes 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  entmierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  comphes  wdth  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confbcts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 


43060 


Federal  Register  /  Vol.  61.  No.  162  /  Tuesday.  August  20.  1996  /  Notices 


ISS 


activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  eac:h  of  these  applications 
must  be  received  at  the  Reser\e  Bank 
indicated  or  the  offices  of  the  Board  of 
Ckivernors  not  later  than  September  13, 
1996 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A  Bluemle  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

I .  First  American  Bank  Corporation, 
Elk  Grove  Village,  Illinois;  to  acquire 
17  6  percent  of  the  voting  shares  of  Oak 
Park  River  Forest  Bankshares,  Inc.,  Oak 
Park,  Illinois  Im  organization)  and 
thereby  mdirectlv  acquire  Community 
Bank  of  Oak  Park  River  Forest.  Oak 
Park,  IlUnois  (in  organization). 

2  Stichting  Priotiteit  ABN  AMRO 
Holding.  Stichting  Administratiekantoor 
ABN  A.MRO  Holding,  ABN  AMRO 
Holding  N  V  ,  ABN  .^MRO  Bank  N.V., 
all  of  Amsterdam,  The  Netherlands;  and 
ABN  AMRO  North  America,  Inc., 
Chicago,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  CNBC  Bancorp. 
Inc..  Chicago,  Illinois,  and  thereby 
indirectly  acquire  Columbia  National 
Bank  of  Chicago,  Chicago,  Illinois. 

In  connection  with  this  application. 
the  .Notificants  also  have  applied  to 
acquire  CNBC  Development 
Corporation,  CNBC  Investment 
C^orporation.  Sky  Finance  Company,  and 
Skv  Mortgage  Company,  and  thereby 
engage  in  the  activity  of  making  and 
servicing  loans  pursuant  to  § 
225.25(b)(  1 !  of  the  Board's  Regulation  Y; 
and  CNBC  Leasing  Corporation,  and 
thereby  engage  in  the  activity  of  leasing 
pursuant  to  §  225.25{b)l5)  of  the  Board's 
Regulation  Y  Notificants  also  have 
applied  to  acquire  Columbia  Financial 
Services.  Inc.,  a  wholly  owned 
subsidiary  of  CNBC  Bancorp,  Inc., 
formed  to  hold  the  nonbank 
subsidiaries 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Mercantile  Bancorporation  Inc.,  St. 
Louis,  Missouri;  to  acquire  100  percent 
of  First  Financial  Corporation  of 
America.  Salem.  Missouri,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Salem,  Salem,  Missouri;  and 
Ameribanc,  Inc.,  St.  Louis,  Missouri,  a 
wholly  owmed  subsidiary  of  Mercantile 
Bancorporation  Inc.,  to  merge  with  First 
Financial  Corporation  of  America, 
Salem,  Missouri,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Salem,  Salem.  Missouri. 


UMI 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  14, 1996. 
Jamifer  J.  )ohiiaon 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-21148  Filed  »-19-96;  8:45  am) 
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Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  m  Permissible  Nonbanking 
Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-20448)  published  on  pages  41788  - 
41789  of  the  issue  for  Monday,  August 
12,  1996. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for  Mellon 
Bank  Corporation,  is  revised  to  read  as 
follows: 

1 .  Mellon  Bank  (Corporation, 
Pittsbxirgh,  Pennsylvania;  and  The 
Chase  Manhattan  Corporation,  New 
York,  New  York,  to  acquire  through 
their  joint  venture  ChaseMellon 
Shareholder  Services,  L.L.C.,  Ridgefield 
Park,  New  Jersey,  certain  assets  relating 
to  the  shareholder  service  business  of 
Wells  Feu^o  Beuik,  N.A.,  San  Francisco, 
CaUfomia,  and  certain  of  its  affihated 
banks  pursuant  to  §  225.25(b)(3)  of  the 
Board's  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  August  26,  1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  14. 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-21147  Filed  8-19-96:  8:45  am) 
BILLMO  CODE  e210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  NonpanKing  Activities  or 
To  Acquire  Companies  That  are 
Engaged  m  Permissible  Nonbanking 
Activities 

The  com[)anies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices  " 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  3.  1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J  McCurdy.  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  The  Bank  of  Nova  Scotia.  Toronto, 
Canada;  to  engage  de  novo  through  its 
subsidiary,  Scotia  Financial  Services 
Inc.,  .Atlanta.  Georgia,  in  commercial 
finance  activities  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Stichting  Priorieteit  ABN  AMRO 
Holding,  Stichting  Adminstatiekantoor 
ABN  AMRO  Holding.  ABN  AMRO 
Holding.  N.V,.  ABN  AMRO  BANK.  N.V., 
all  of  Amsterdam.  The  Netherlands;  and 
ABN  AMRO  North  America,  Inc., 
Chicago.  Illinois;  to  engage  de  novo 
indirectly  through  their  whoUy-owmed 
subsidiary,  LeasePlan  North  America, 
Inc..  Chicago.  Illinois,  and  Chevron 
Credit  Bank.  N..A  .  Murray  City,  Utah  (in 
organization),  in  making  and  servicing 
loans  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  14. 1996. 
Jennifer  J.  Johnson 
Deputy  Secretary  of  the  Board 
[FR  Doc.  96-21149  Filed  8-19-96;  8:45  am) 
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Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m..  Friday. 

August  23.  1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551, 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
discussion  of  the  following  item  is 
anticipated.  This  matter  wall  be  voted 
on  vdthout  discussion  unless  a  member 
of  the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1.  (a)  Proposed  revision  to  an  interpretive 
rule  under  Regulation  Y  (Bank  Holding 
Companies  and  Change  in  Bank  Control) 
concerning  investment  adviser  activities  of 
bank  holding  companies  (proposed  earlier  for 
public  comment;  Docket  No.  R-0868);  and  (b) 
proposed  repeal  of  staff  interpretation 
regarding  the  sale  of  mutual  fund  shares  by 
bank  holding  companies. 

Discussion  Agenda 

2.  Publication  for  comment  of  proposed 
amendments  to  Regulation  Y  (Bank  Holding 
Companies  and  Change  in  Bank  Control)  to 
eliminate  unnecessary  regulatory  burden. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  vmting  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  August  16. 1996. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc  96-21332  Filed  &-16-96;  2:17  pml 
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Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  11:30 

a.m.,  Friday,  August  23,  1996,  following 

a  recess  at  the  conclusion  of  the  open 

meeting. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C.  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

i.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments,  and 

salary  actions)  involving  individual  Federal 

Reserve  System  employees. 
2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION 
Mr.  Joseph  R.  Coyne .  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  16, 1996. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  96-21333  Filed  &-16-96:  2:16  pm) 
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Sunshine  Act  Meeting 

AGENCY  MOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Monday, 
August  26,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  16, 1996. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-21364  Filed  8-16-96;  3:13  pml 
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DEPARTMENT  OF  HEALTH,  AND 
HUMAN  SERVICES 

Centers  ♦or  Disease  Contro"  ana 
Preventior 

The  Division  of  Laboratory  Systems 

jDLS),  Public  Health  Practice  P'-oararn 
Office  fPHPPG)  of  the  Centers  tor" 
Disease  Confoi  and  Preventior  (CDC), 
Announces  the  Following  Meetings 

Name:  Quality  Control  Issues  Relevant  to 
Regulations  Under  the  Clinical  Laboratory 
Improvement  Amendments  (CLIA):  Meetings. 

Times  and  Dates:  8:30  a.m.-4:30  p.m., 
September  25, 1996.  8:30  a.m.-4:30  p.m., 
September  26,  1996. 

Wace;  CDC,  Building  2,  Auditorium  B, 
1600  Clifton  Road,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates,approximately  400  people. 

Purpose:  CDC  will  receive  public  input  on 
clinical  laboratory  quality  control  issues 
relevant  to  the  development  of  final  CLIA 
regulations  for  quality  control.  We 
particularly  encourage  comments  on:  (1)  The 
ability  of  current  test  systems  to  assess  the 
potential  for  error  in  the  total  testing  process; 
(2)  processes  to  monitor  the  quality  of 
clinical  laboratory  results  over  time;  and  (3) 
processes  to  assess  appropriate  operator  test 
performance. 

The  meeting  on  September  25,  1996,  will 
include  presentations  by  manufacturers  in 
the  health  care  industry.  On  September  26. 
1996,  interested  parties,  other  than 
manufecturers,  will  present  their  material. 
We  will  accept  as  many  requests  for 
presentations  as  possible. 

Agenda  items  are  ideiitical  for  each  day 
and  consists  of  a  brief  overview  of  the 
meeting  purpose  followed  by  as  many 
presentations  as  time  allows.  Agenda  items 
are  subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information:  Julie 
Wasil,  Committee  Management  Specialist 
DLS.  PHPPO,  CDC.  4770  Buford  Highway 
NE.  M/S  G-25,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-4651. 

Individuals  wishing  to  make  presentations 
are  encouraged  to  supply  data  to  support 
their  position  and  must  submit  copies  of 
their  presentation  by  close  of  business* 
September  9, 1996.  to  the  contact  person 
listed  above.  Written  materials  will  be 
accepted  from  all  others  through  close  of 
business  September  20, 1996.  Presenters  will 
be  limited  to  5  minutes. 

Due  to  resource  limitations,  we  will  not  be 
able  to  provide  copies  of  presentation 
materials  to  meeting  attendees.  Presenters 
wishing  to  distribute  copies  of  their  material 
at  the  meeting  must  provide  copies  for 
distribution. 

Dated:  August  14,  1996. 
Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  96-21137  Filed  8-19-96;  8:45  am) 
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Health  Care  Financing  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Xiiministration.  HHS. 

Ill  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq),  the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information.  Interested  persons  are 
invited  to  send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
mformation  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
mininiize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Withholding 
Medicare  Payments  to  Recover 
Medicaid  Overpayments;  Form  No.: 
HCF.^-R-21;  f/se.  Medicaid  providers 
who  have  received  overpayments  may 
terminate  or  substantially  reduce  their 
participation  in  Medicaid  to  avoid  the 
State  s  effort  to  recover  the  amounts 
due.  This  provision  establishes  a 
mechanism  for  State  agencies  to  recoup 
the  overpayments  by  withholding 
Medicare  payments  to  these  providers; 
Frequency:  On  occasion;  Affected 
Public:  State,  local  or  tribal 
governments;  Number  of  Respondents: 
54;  Total  Annual  Hours:  81, 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  HSQ-110, 
Acquisition,  Protection  and  Disclosure 
of  Peer  Review  Organization  (PRO) 
Information-42  CFR  Sections  476.104, 
476.105.  476.116.  and  476,134;  Form 
No.:  HCFA-R-70;  Use:  "Medicare 
Disclosure  Information,  Regulatory"  The 
Peer  Review  Improvement  Act  of  1982 
authorizes  PRO's  to  acquire  information 
necessary  to  fxilfiU  their  duties  and 
functions  and  places  limits  on 
disclosure  of  the  information.  These 


requirements  are  on  the  PRO  to  provide 
notices  to  the  affected  parties  when 
disclosing  information  about  them. 
These  requirements  serve  to  protect  the 
rights  of  the  affected  parties;  Frequency: 
On  occasion;  Affected  Public:  Business 
or  other  for  profit;  Number  of 
Respondents:  53;  Total  Annual  Hours: 
30,577. 

3.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Prepaid  Health 
Plan  Cost  Report;  Form  No.:  HCFA-276; 
Use:  These  forms  are  needed  to  estabUsh 
the  reasonable  cost  providing  covered 
services  to  the  eiuoUed  Medicare 
population  of  an  HMO  in  accordance 
with  Section  1876  of  the  Social  Security 
Act;  Frequency:  Quarterly,  Annually; 
Affected  Public:  Business  or  other  for 
profit;  Number  of  Respondents:  82; 
Total  Annual  Hours:  9,934. 

4.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Medicare  Credit 
Balance  Reporting  Requirements;  Form 
No.:  HCFA-838;  Use:  The  collection  of 
credit  balance  information  is  needed  to 
ensiue  that  millions  of  dollars  in 
improper  program  payments  are 
collected.  Approximately  37,600  health 
care  providers  will  be  required  to 
submit  a  quarterly  credit  balance  report 
that  indicates  the  amount  of  improper 
payments  they  received  that  are  due  to 
Medicare.  The  intermediaries  will 
monitor  the  reports  to  ensure  these 
funds  are  collected;  Frequency: 
Quarterly;  Affected  Public:  Not  for  profit 
institutions;  Number  of  Respondents: 
37,600;  Total  Annual  Hours:  902,400. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  De^  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 


Dated:  August  12,  1996. 
Edwin  f.  Glatzel, 

Director.  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

.Administration, 

(FR  Doc  96-21102  Filed  8-19-96;  8:45  ami 

BILUNG  CODE  4120-03-P 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (al  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

Customer  Survey  of  Entities  Eligible  To 
Participate  in  the  Drug  Pricing 
Program — New 

Section  602  of  the  Veterans  Health 
Care  Act  of  1992  enacted  Section  34GB 
of  the  Public  Health  Service  (PHS)  Act, 
"Limitation  of  Prices  of  Drugs 
Purchased  by  Covered  Entities."  This 
section  provides  that  a  manufacturer 
that  sells  outpatient  drugs  to  covered 
entities  must  agree  to  charge  a  price  that 
will  not  exceed  the  amount  determined 
under  a  statutory  formula.  The  covered 
entities — certain  PHS  grantees. 
disproportionate  share  hospitals  (DSHs), 
and  other  selected  entities,  total 
approximately  11,000  sites.  Most  of 
these  entities  serve  the  economically 


UMI 
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disadvantaged  or  medically  uninsured. 
The  legislative  intent  of  Section  340B  is 
"to  enable  "   '   *  certain  Federally- 
funded  clinics  to  obtain  lower  prices  on 
the  drugs  that  they  provide  to  their 
patients." 

A  customer  survey  is  being  developed 
to  collect  information  by  mail  on 


Respondents 


Covered  Entities 


various  aspects  of  the  program, 
including,  for  example,  whether 
information  on  the  program  is  reaching 
the  covered  entities,  reasons  some 
entities  are  not  participating, 
satisfaction  vn\h  the  savings  realized, 
and  interest  in  possible  modifications  to 


Number  of 
resporxjents 


925 


the  program.  Both  participating  and 
nonparticipating  entities  will  he 
included  in  the  survey.  The  results  will 
be  used  to  improve  the  design  and 
management  of  the  program.  Burden 
estimates  are  as  follows: 


Responses 

per 
respondent 


1 


Burden  per 
response 


2S 


Total  bur- 
den hours 


231. 


Send  conunents  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawm  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  August  14, 1996. 

J.  Henry  Montes, 

Associate  Administrator  for  Policy 
Coordination. 

[FR  Doc.  96-21141  Filed  S-19-96;  8:45  am] 

BILLING  COOe  4160-^1S-P 


National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Women  s  Health  and  Aging 
Study— Telephone  Follow-up 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  .^ct  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  on  Aging  (NIA),  the 
National  Institutes  of  Health  {NIH]  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSED  COLLECTION;  Title;  Women's 
Health  and  Aging  Study — Telephone 
Follow-up.  Type  of  Information 
Collection  Request:  Revision.  Need  and 
Use  of  Information  Collection:  This 
proposed  study  is  designed  to  obtain 
additional  data  on  women  (previously 
examined  in  the  Women's  Health  and 
Aging  Study,  OMB  No.  0925-0376, 
expiration  8/31/97)  through  telephone 
interviews  with  participants  or  their 
proxies  1  and  2  years  after  their  final  in- 
home  contacts  the  Women's  Health 
and  Aging  Study  fWHAS)  is  a 
community-based  prospective 
epidemiologic  study  whose  goal  is  to 
study  the  causes  and  course  of  physical 
disability  in  the  one-third  most  disabled 
women  living  in  the  commimity.  The 
main  objective  of  this  additional  data 
collection  is  to  obtain  information  on 
disability  and  nursing  home  admission 


that  will  serve  as  end  points  in  5-year 
prospective  analyses.  This  information 
will  be  a  valuable  addition  to  outcome 
data  on  death  and  hospital  admissions 
that  will  be  obtained  through  linkage 
with  the  National  Death  Index  and  the 
Health  Care  Financing  Administration 
Medicare  data  base  for  this  same  period 
of  time.  The  variables  collected  in  the 
follow-up  telephone  assessments  will 
provide  important  endpoints  for  a  great 
many  analyses  that  address  the  primary 
goal  of  the  study,  evaluating  factors 
related  to  the  progression  of  disabiUty 
and  need  for  long-term  care.  Frequency 
of  Response:  Once  a  year.  Affected 
Public:  Individuals  or  households.  Type 
of  Respondents:  Women  age  68  and 
older.  Estimated  Number  of 
Respondents:  800:  Estimated  Number  of 
Responses  per  Respondent:  2;  Average 
Burden  Hours  Per  Response:  .33; 
Estimated  Total  Aimual  Burden  Hours 
Requested:  267.  The  annualized  cost  to 
respondents  is  estimated  at:  $2,664, 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  follovvdng  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimction  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
vahdity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 


proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Jack  Guralnik, 
Chief  Epidemiology  and  Demography 
Office,  Epidemiology,  Demography,  and 
Biometry  Program,  NIA,  NIH,  Gateway 
Building,  Room  3C309,  7201  Wisconsin 
Avenue  MSC  9205,  Bethesda,  MD 
20892-9205,  or  call  non-toll-free 
nimiber  (301)  496-1178  or  E-mail  your 
request,  including  your  address  to: 
JG48^C>nih,gov 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  October  21,  1996. 

Colleen  Barros, 

Executive  Officer,  NIA. 

(FR  Doc.  96-21126  Filed  8-19-96:  8:45  am) 

BILLING  COOE  4140-01-M 


Submission  for  OMB  Review: 

Comment  Request,  Pf-ostate,  Ljng, 
Colorectal  and  Ovanan  Cancer 
Screening  Trial 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NQ),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  Usted  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  Jime  7, 1996,  page  29106 
and  allowed  60-days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  imless  it  displays  a  currently  valid 
OMB  control  number. 
PROPOSED  COLLECrnON:  Title:  Prostate, 
Lung,  Colorectal  and  Ovarian  Cancer 
Screening  Trial.  Type  of  Information 
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Collection:  EXTENSION,  0MB  control 
number  0925-040".  expiration  date 
September  30.  1996  Need  and  Use  of 
Information  Collection  Request:  This 
tnai  IS  designed  tu  detenmne  if 
s(  reening  for  prostate,  lung,  colorectal 
and  o\  anan  cancer  can  reduce  mortality 
from  these  cancers  which  currently 
cause  an  estimated  251,000  deaths 
annuallv  in  the  U.S.  The  design  is  a 
two-armed  randomized  trial  of  men  and 
women  aged  55  to  74  at  entry.  The 
anticipated  total  sample  size,  after  four 
and  one  half  years  of  recruitment,  is 
projected  to  be  148,000.  The  primary 
endpoint  of  the  trial  is  cancer-specific 
mortality  for  each  of  the  four  cancer 
sites  (prostate,  lung,  colorectal,  and 
ovary).  In  addition,  cancer  incidence, 
stage  shift,  and  case  survival  are  to  be 
monitored  to  help  understand  and 
explain  results.  Biologic  prognostic 
characteristics  of  the  cancers  will  be 
measureci  and  correlated  with  mortaUty 
to  determine  the  mortality  predictive 
value  of  these  intermediate  endpoints. 
Basic  demographic  data,  risk  factor  data 
for  the  four  cancer  sites  and  screening 
histon,'  data,  as  collected  from  all 
subjects  at  baseline,  will  be  used  to 
assure  comparability  between  the 
screening  and  control  groups  and  make 
appropriate  adjustments  in  analysis. 
Further,  demographic  and  risk  foctor 
information  will  be  used  to  analyze  the 
differential  effectiveness  of  screening  in 
high  versus  low  risk  individuals. 
Frequency  of  Response:  On  occasion. 
.effected  Public:  Individuals  or 
households  Type  of  Respondents: 
.■\duit  men  and  women.  The  annual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents: 
100.522,  Estimated  Number  of 
Responses  per  Respondent:  1.98; 
Average  Burden  Hours  Per  Response: 

0  59;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  114,537.  The 
annualized  cost  to  respondents  is 
estimated  at:  $1,145,367.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

REQUEST  FOR  COMMENTS:  Written 

1  (imnients  and/ or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
(■roposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quahty,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
DIRECT  COMMENTS  TO  0MB:  Written 
comments  and/or  suggestions  regarding  • 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  contact:  Dr.  John 
Gohagan  ,  Chief,  Early  Detection 
Branch,  EDCOP,  National  Cancer 
Institute,  NIH,  EPN  Building,  Room  330, 
6130  Executive  Boulevard,  MSC7346, 
Bethesda,  MD  20892-7346,  or  call  non- 
toll-free  number  (301)  496-3982  or  E- 
mail  your  request,  including  your 
address  to: 

gohaganj@dcpcepn.nci.nih.gov 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  September  19, 
1996. 

Dated:  August  9.  1996. 
PhiUp  D.  Amoruso, 

Executive  Officer.  NO, 

[FR  Doc.  96-21127  Filed  8-19-96;  8:45  ami 

BILUNQ  CODE  4140-01-M 


National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Research. 

Date:  August  23,  1996. 

Time:  9:00  a.m. 

Place:  National  Eye  Institute,  Executive 
Plaza  South,  Suite  350, 6120  Executive  Blvd., 
Bethesda,  MD  20892-7164. 

Contact  Person:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South,  Room  350,  6120 
Executive  Blvd..  Bethesda.  MD  20892-7164, 
(301)  496-5561. 

Purpose/ Agenda:  Review  of  Grant 
Applications. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  552b(c)(4) 
and  552b{c)(6),  Title  5.  U.S.C  Applications 
and/or  proposals  and  the  discussions  could 
reveal  conBdential  trade  secrets  or 


commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No.  93.867.  Vision  Research: 
National  Institutes  of  Health) 

Dated:  August  13.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  96-21133  Filed  8-19-96;  8:45  am) 

BILLING  CODE  414O-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
Board  of  Scientific  Counselors, 
National  Institute  of  Environmental 
Health  Sciences 

Pursuant  to  Pubhc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Envirorunental 
Health  Sciences.  September  29-October 
1,  1996,  in  Building  101.  South  Campus, 
Conference  Rooms  .\.  B.  &  C.  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  Research  Triangle 
Park,  North  CaroUna. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  on  September  30 
to  approximately  10:30  a.m.  on  October 
1,  for  the  purpose  of  presenting  an 
overview  of  the  organization  and 
conduct  of  research  in  the  Laboratory  of 
Molecular  Carcinogenesis,  the 
Laboratory  of  Experimental  Pathology, 
and  the  Cancer  Genetics  Section 
(LECM).  Attendance  by  the  pubUc  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6)  of  Title  5,  U.S. 
Code  and  sec.  10(d)  of  Public  Law  92- 
463,  the  meeting  will  be  closed  to  the 
public  on  September  29  fi^om 
approximately  8:00  p.m.  to  9:30  p.m. 
and  on  October  1,  from  10:30  a.m.  to 
adjournment,  for  the  evaluation  of  the 
programs  of  the  laboratories  listed 
above,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  Carl 
Barrett,  Scientific  Director,  Division  of 
Intramural  Research,  NIEHS,  Research 
Triangle  Park,  NC  27709,  telephone 
(919)  541-3205.  will  furnish  rosters  of 
committee  members  and  program 
information. 
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Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dated:  August  13, 1996. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 

(FR  Doc.  96-21129  Filed  8-19-96;  8:45  am] 

BILLING  CODE  41 40-01 -M 


National  Institute  on  Aging;  Notice  of 
Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Aging,  National  Institute  on  Aging, 
Thursday,  September  26,  and  Friday, 
September  27,  1996,  to  be  held  at  the 
National  Institutes  of  Health,  Building 
31,  Conference  Room  10,  Bethesda, 
Mar\'land.  This  meeting  will  be  open  to 
the  public  on  Thursday,  September  26, 
from  8:30  a.m.  to  2:30  p.m.  for  a  public 
interest  session  (Director's  Status 
Report,  Program  Updates,  Public 
Information  Office,  Comments  from 
Pubhc  Interest  Groups,  and  a  Report  of 
the  Advisory  Committee  to  the  Director, 
NIH  meeting). 

The  meeting  will  be  open  again  on 
Friday,  September  27,  from  8:30  a.m. 
until  adjournment  for  a  report  on  the 
Minority  Task  Force  Meeting,  a  report 
on  the  Working  Group  on  Program,  and 
a  discussion  on  the  Alzheimer's  Disease 
Centers.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  Council 
will  be  closed  to  the  public  on 
Thursday.  September  26,  from  2:30  p.m. 
to  recess  for  the  review,  discussion  and 
evaluation  of  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue.  Suite  2C218. 
Bethesda.  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 


Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322. 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  August  13. 1996. 
Susan  K.  Felifanan, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  96-21130  Filed  8-19-96;  8:45  am) 

BILLING  CODE  i•^c^-c•  -U 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Services  Research 
Review  Committee. 

Date:  October  8-October  9, 1996. 

Time:  8  a.m. 

P/oce;  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Angela  L.  Redlingshafer, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
1367. 

Committee  Name:  Clinical  Neuroscience 
and  Biological  Psychopathology  Review 
Committee. 

Date:  CDctober  9-October  11,  1996. 

Time:  9  a.m. 

Place:  Hampshire  Hotel,  1310  New 
Hampshire  Ave.,  ?'4W.,  Washington,  DC 
20036. 

Contact  Person:  Maureen  L.  Eister, 
Parklawn  Building,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-3936. 

Committee  Name:  Neuropharmacology  and 
Neurochemistry  Review  Committee. 

Date:  October  9-October  11, 1996. 

Time:  8  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
3367. 

Committee  Name:  Psychobiology, 
Behavior,  and  Neuroscience  Review 
Committee. 

Dofe;  Octoljer  10-October  11, 1996. 

Time:  9  a.m. 

Place:  Renaissance  Hotel,  Downtown,  999     ■ 
9th  Street,  Washington,  DC  20001. 

Contact  Person:  William  H.  Radcliffe, 
Parklawn  Building,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-3936. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 


Dote:  October  10-October  11, 1996. 

Time:  8:30  a.m. 

P/oce;  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-1340. 

Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Date/October  10-October  11, 1996. 

Time:  8  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street.  NW.,  Washington,  DC  20037. 

Contort  Pterson;  Jean  Speas,  Parklawn, 
Room  9C-18,  5600  Fishers  Lane.  Rockville. 
MD  20857,  Telephone:  301,  443-1340. 

Committee  Name:  Child/Adolescent 
Development,  Risk,  and  Prevention  Review 
Committee. 

Dale:  October  17-October  18, 1996. 

Time:  9  a.m. 

Place:  St.  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn 
Building,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301,  443- 
6470. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Date:  October  1 7-October  18, 1996. 

Time:  8:30  a.m. 

P/oce;  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Monica  F.  Woodfotk, 
Parklawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-4843. 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Date:  October  17-October  18.  1996. 

Time:  8:30  a.m. 

Pyoce;  One  Washington  Circle,  One 
Washington  Circle.  NW..  Washington,  DC 
20037. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301, 443- 
3367. 

Committee  Name:  Epidemiology  and 
Genetics  Review  Committee. 

Date:  October  21-October  22,  1996. 

rime:  8  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Shirley  Williams, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Telephone:  301,  443- 
1367. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 

Date:  October  21-October  22, 1996. 

Time:  8  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 
'  Contact  Person:  Richard  Johnson,  Parklawn 
Building,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
1367. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 
Dote;  October  24-October  25, 1996. 
Time:  9  a.m. 
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Place  The  Inn  at  Foggy  Bottom,  824  New 
Hampshire  Avenue,  NW.,  Washington.  DC 
2(X)3r 

Contact  Person-  Rehana  A.  Chowdhury, 
Parklawn  Building.  Room  9C-26.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-6470. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Date:  October  24-October  25,  1996. 

Time;  9  a.m. 

Place:  St,  James  Hotel.  950  24th  Street. 
l^W.,  Washington.  DC  20037. 

Contact  Person:  Regina  M.  Thomas, 
Parltiawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-6470. 

Committee  Same:  Violence  and  Traumatic 
Stress  Review  Committee. 

Date:  October  24-October  25,  1996, 

Time:  8:30  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Sheri  L  Schwartzback, 
Parklawn  Building.  Room  9C-26,  5600 
Fishers  Une.  Rockville,  MD  20857, 
Telephone:  301,  443-4843. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Date:  October  24-October  25. 1996. 

Time:  8  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street.  NW..  Washington,  DC  20037. 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Une,  Rockville.  MD  20857, 
Telephone   JOl,  443-1340. 

Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Date:  October  28-October  29, 1996, 

Time:  8  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301,  443-3936. 

Committee  Name:  Mental  Health  AIDS  and 
Immunology  Review  Committee-1. 

Date:  November  1. 1996. 

Time:  8:30  a.m. 

Place:  St.  James  Hotel,  950  24th  Street. 
NW.,  Washington.  DC  20037. 

Contact  Person:  Regina  M.  Thomas. 
Parklawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-6470, 

Committee  Name:  Mental  Health  AIDS  and 
Immunology  Review  Committee — 2. 

Date:  November  5, 1996. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  .^ve..  Chevy  Chase,  MD  20815. 

Contact  Person:  Rehana  A,  Chowdhury, 
Parklawn  Building,  Room  9C-26.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
Telephone:  301,  443-6470. 

Committee  Name:  Child  Psychopathology 
and  Treatment  Review  Committee. 

Date:  November  7-November  8,  1996. 

Time:  8  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.,  Chevy  Chase.  MD  20815. 

Contact  Person:  Angela  L  Redlingshafer, 
Parklawn.  Room  9C-18,  5600  Fishers  Lane, 


Rockville,  MD  20857,  Telephone:  301.  443- 
1367. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confldential  trade 
secrets  or  commercial  property  such  as 
{>atentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  August  13. 1996. 
Susan  K.  Feldman, 
Committee  ManQgement  Officer,  NIH. 
(FR  Doc.  96-21131  Filed  8-19-96;  8:45  am] 

BtLUNQ  COOE  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Human  Development 
Council 

PxiTSuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Child  Health  and 
Human  Development  Coimcil  on 
September  19-20, 1996.  The  meeting 
will  be  held  in  Building  1,  Wilson  Hall, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  of  the 
Subcommittee  on  Planning  will  be  open 
on  September  19.  The  Subcommittee 
meeting  will  be  held  in  Building  31 , 
Room  2A03,  from  8:00  a.m.  to  9:30  a.m. 
to  discuss  program  plans  and  the  agenda 
for  the  next  Council  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  Council  meeting  vyrill  be  open  to 
the  public  on  September  19  from  9:30 
a.m.  until  5:00  p.m.  The  agenda 
includes  a  presentation  by  the  Director, 
NIH,  report  by  the  Director,  NICHD, 
report  by  the  Endocrinology,  Nutrition 
and  Growth  Branch,  and  other  business 
of  Council.  The  meeting  will  be  open  on 
September  20  upon  completion  of 
applications  at  approximately  1:00  p.m. 
to  adjournment  if  any  policy  issues  are 
raised  which  need  fiirther  discussion. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  United  States  Code 
and  section  10(d)  of  Public  Law  92^63, 
the  meeting  of  the  fuircouncil  will  be 
closed  to  the  public  on  September  1 9 
from  8:00  a.m.  to  approximately  1:00 
p.m.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 


individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms,  Mary  Plummer.  Executive 
Secretary,  NICHD,  6100  Executive 
Boulevard,  Room  5E03,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892-7510,  Area  Code  301 ,  496-1485. 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  Council  members  as  well 
as  substantive  program  information 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos  93.864.  Population  Research, 
and  93.865.  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  August  13, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-21132  Filed  8-19-96;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


National  Library  of  Medicine;  Notice  of 
Meetings  of  the  Board  of  Regents  and 
the  Extramural  Programs 
Subcommittee 

Pursuant  to  Public  Law  92-463. 

notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Librar\'  of  Medicme  on  September  24- 
25,  1996.  in  the  Board  Room  of  the 
National  Librarv'  of  Medicine,  8600 
Rockville  Pike.  Bethesda.  Maryland.  The 
Extramural  Programs  Subcommittee  will 
meet  on  September  23  in  Conference 
Room  B.  Building  38A,  from  2  p.m.  to 
approximately  3:30  p.m.,  and  will  be 
closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  September 
24  and  from  9  a.m.  to  adjournment  on 
September  25  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Kimberly  Caraballo  at  301- 
496—4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C,  and  sec  10(d)  of  Public 
Law  92—463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
September  23  will  be  closed  to  the 
public  from  2  p.m.  to  approximately 
3:30  p.m..  and  the  regular  Board 
meeting  on  September  24  will  be  closed 
from  approximately  4:30  p.m.  to  5  p.m. 
for  the  review,  discussion,  and 
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evaluation  of  individual  grant 
applications  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  nf  personal  privacv. 
Mr.  Robert  B  Mehhert,  Chief,  Office 


of  Inquiries  and  Pubhcations 
Management.  National  Library  of 
Medicine.  8600  Rockville  Pike, 
Bethesda,  Mar>'land  20894,  Telephone 
Number:  301^9&-6308,  will  furnish  a 
summarv  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  879— Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  August  13.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  XIH. 
(FR  Doc.  96-21128  Filed  »-19-96;  8:45  am] 

BILUNO  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisor,'  Committee  .''ict,  as 
amended  (5  U.SC.  Appendix  2J,  notice 
is  herebv  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  August  21,  1996. 

Time:  12:00  p.m. 

Place:  NTH.  Rockledge  2,  Room  4142 
(Telephone  Conference). 

Contact  Person:  Dr.  Edmund  Copeland, 
Scientific  Review  .'\dministrator,  6701 
Rockieage  Drive,  Room  4142.  Bethesda, 
Maryland  20892.  (301)  435-1715. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imjxised  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  .\os  93  306.  93.333,  93.337,  93  393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892,  93.893.  National  histitutes  of  Health 
HHS) 


Dated:  August  15,  1996. 
Margery  G.  Grubb, 
Senior  Committee  Management  Specialist, 

(FR  Doc.  96-21274  Filed  8-15-96;  11:46  am) 

BILUNG  CODE  4140-(H-M 


Division  of  Research  Grants:  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  noUce 
IS  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP J  meeting: 

Purpose/ Agenda:  To  review  grant 
applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
Date;  August  27,  1996. 
Time;  8:30  a.m. 

Place:  Pooks  Hill  Marriott,  Bethesda, 
Maryland. 

Contact  Person:  Dr.  Leonard  Jakubczak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bediesda, 
Maryland  20892.  (301)  435-1247. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  date  due  to 
the  urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health 
HHS) 

Dated:  August  15,  1996. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist 
NIH. 

[FR  Doc.  96-21275  Filed  8-16-96;  11:46  am) 

BILUNG  CX)D€  4t4ft-01-M 


Substapce  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Ptirsuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  September. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 


Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  hsted  below. 

The  meeting  will  include  the  review, 
disctissiou  and  evaluation  of  individuail 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  appUcations.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Tide  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.2,  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  September  9, 1996—9:30 
a.m.-12:30  p.m. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville.  Maryland  20852. 

MeeUng  Room:  Presidential  II. 

Qosed:  September  9, 1996—9:30  a.m.  until 
12:30  p.m. 

Panel:  Minority  Fellowship  Program. 

Contact:  Thomas  W.  Granzow,  Ph.D.,  Room 
17-a9,  ParUawn  Building,  Telephone:  (301) 
443-5062  and  FAX:  (301)  443-3437. 

Dated;  August  14,  1996. 
)eri  Lipov, 

Committee  Management  Officer.  SAMHSA. 
[FR  Doc  96-21140  Filed  8-19-96;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Compact. 


suMMAPy;  Pursuant  to  25  U.S.C.  2710,  of 
me  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved 
Amendments  to  Tribal-State  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gaming  on  Indian  reservations. 
The  Assistant  Secretary— Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved 
Amendment  III  to  the  Compact  for 
regulation  of  Class  in  gaming  between 
the  Confederated  Tribes  of  the  Grand 
Ronde  Community  of  Oregon  and  the 
State  of  Oregon  which  was  executed  on 
June  17, 1996. 

DATES:  This  action  is  effective  August 
20.  1996. 

FOR  FURTHER  INFORMATION  COffTACT: 
George  T,  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
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Indian  .\ffairs.  Washington,  EX:  20240, 
(202) 219-4068 

Dated   Ai^ust  7.  1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  LKx    Qfi-:  121  3  Filed  8-19-96;  8:45  ami 
BILLING  CODE  4310-02-P 


Bureau  of  Land  Management 
[A2 -055-06-1 220-00] 

Arizona:  Closure  of  Public  Land  to 
Camping,  La  Paz  County.  Arizona 

AGENCY:  Bureau  of  Land  Management. 

Intenur. 

ACTION:  Notice  of  closure  of  public  lands 

to  camping. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  described  lands  within  the 
corporate  boundary  of  the  Town  of 
Quartzsite.  Arizona,  are  closed  to  all 

tvpes  of  camping 

Gila  and  Salt  River  Meridian.  Arizona 

T.  3N..R.  19  W., 
Sec.  4,  that  jxirtion  of  the 

WViW>/^NWANEV4  lying  west  of  Tyson 

Wash; 
Sec.  5,  lots  1  to  4.  inclusive.  S'/iN'/^,  S'/i; 
Sec.  6.  lots  1  to  7.  inclusive,  S'/iNE'A, 

SEV4NWV4,  EV2SWV*,  SEV«. 
T.  4  N.R.  19  W., 
Sec.  7,  lots  1  to  4,  inclusive,  E»/i,  E»/iW'/i; 
Sec.  8,  all; 
Sec.  9.  NV2,  SWV4,  S'-^NEV4SEV«. 

W'/2SEV4.  SEV4SEV4; 
Sec.  10,  S>/^; 
Sec.  ll,S'/^S'/z; 
Sec.  12. 13  and  14,  all; 
Sec  15.  E'/^.  N'/iNWV4,  N'/iS'/^iNVVV*, 

SWV4SWV4NWV4,  SEV4SEV4NWV4. 

SWV4; 
Sec  17.  all: 

Sec.  18.  loU  1  to  4,  inclusive.  E'/i.  EV2W»/^; 
Sec.  19.  lots  1  to  4,  inclusive,  E'A.  EV2W'/«2; 
Sec.  20.  NV2.  SWV4.  NV2SEV4,  SWV4SEV4, 

N'/iSEV«SEV4,  SWV4SEV4SEV4. 

SV2SEV4SEV4SEV4; 
Sec.  21  WV2NEV4.  N'/iNWV4,  SWV4NWV4, 

E'/iSEV4NWV4.  SWV4SEV4NWV4; 
Sec.  22.  lot  1.  NEV4.  E>/2NWV4,  N'/iSEV4, 

SEV«SEV4; 
Sec.  23.  NV2.  NViS'/i.  SV^^fEV4SWV4SWV4, 

NWV4SWV4SWV4,  SEV4SWV4SWV4, 

N'^SE'ASW'/.,  SWV4SEV4SWV4, 

N'-^SV2SEV4,  SEV«SWV4SWV4SEV4. 

SEV4SEV4SWV4SEV4. 

E V2SWV4SEV4SE V4 .  W'/^SE V4SE V4SE V4 ; 
Sec.  24.  N'/^.  N'/2SWV4. 

SV2N'/^SWV4SWV4.  SV2SWV4SWV4, 

SEV4SWV4,  SEV4:  -^ 

Sec.  26,  SV2NEV4NEV4NEV4NEy4. 

W'/«iNEV4NEV4NEV4, 

SEV4NEV4NEV4NEV4, 

E'/*jNWV4NEV4NEV4, 

S'/^NWV4NWV4NEV4NEV4, 

SWV4NWV4NEV4NEV4. 

E'/iNEV4NW>/4NEV4, 

SWV4NEV4NWV4NEV4, 

EV2NWV4NWV4NEV4, 


SWV4NWV4NWV4NEV4,  S'/iN'ANEV4. 

S»/ihfEV4,  S»/iNP/4NEV4NWV4. 

W'/iNEV4NWV4,  SEV4NEV4NWV4i 

SEV4NWV4; 
Sec.  28.  NWV4SEV4: 
Sec.  29.  N>/iNEV4NEV4. 

W»/iSWV4NEV4NEV4.  NWV4NBV4. 

N'/iNWV4,  S^/iSWV*; 
Sec  30,  N»/j,  SWV4,  W'/iSE'/..  SEV4SEV4; 
Sec  31.  loU  1,  3  and  4.  E'/i,  E'/iWVj; 
Sec  32,  all; 
Sec.  33,  that  portion  of  the  W'/z  lying  west 

of  Tyson  Wash. 
The  area  affected  by  the  closure  contains 
13,177.71  acres  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The 
camping  closure  is  being  implemented 
for  health  and  safety  reasons,  to  resolve 
conflicts  relating  to  public/private  lands 
interface  within  the  town,  to  facilitate 
disposal  of  public  land  within  the  town, 
and  to  prevent  further  environmental 
degradation  of  the  area.  The  camping 
closure  shall  apply  to  all  persons  and 
shall  remain  in  effect  imtil  further 
notice.  Authority  for  this  action  is 
contained  in  43  CFR  8364.1.  Violation 
of  this  regulation  is  punishable  by  a  fine 
not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months, 
A  map  of  the  closure  area  will  be  posted 
in  the  Town  Hall  and  Chamber  of 
Commerce  in  the  Town  of  Quartzsite 
and  is  available  at  the  Yimia  District 
Office,  2555  East  Gila  Ridge  Road, 
Yuma,  Arizona  85365. 
EFFECTIVE  DATE:  This  order  is  effective 
upon  signature  of  the  authorized  officer, 
August  13, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  District  Manager  Gail  Acheson, 
Yuma  District  Office.  2555  East  Gila 
Ridge  Road,  Yuma,  Arizona  85365, 
telephone  (520)  317-3200. 

Dated:  August  13, 1996. 
Gail  Acheson, 
Acting  District  Manager. 
IFR  Doc.  96-21121  Filed  8-19-96;  8:45  ami 

BILUNG  CODE  4310-U-M 


[CA-068-06-1 220-00] 

Final  Supplementary  Rule  and 
Response  to  Comments  Affecting 
Public  Lands  Within  the  Barstow 
Resource  Area;  California 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  This  notice  estabUshes  a 
supplementary  rule  regarding 
recreational  shooting  within  the 
Barstow  Resource  Area,  Bureau  of  Land 
Management.  This  supplementary  rule 
requires  that,  on  Public  Lands  within 
the  Barstow  Resource  Area,  in  areas 
permitted  by  San  Bernardino  County 
Ordinance  22.011  for  legal  recreational 


target  shooting  of  rifles,  handguns  and 
shotgun  slugs,  no  person  shall  fire, 
shoot  or  discharge  a  firearm  at  any 
object  other  than  a  retrievable  paper 
silhouette  or  bulls-eye  target  or  a  firearm 
target  constructed  of  plate  iron  or  plate 
steei  such  as  an  iron  silhouette,  knock- 
down or  spinner  target.  This 
supplementary  rule  will  become 
effective  and  enforceable  on  August  26, 
1996. 

SUMMARY:  In  accordance  with  title  43, 
Code  of  Federal  Regulations  §  8365.1-6, 
the  State  Director  may  establish 
supplementary*  rules  in  order  to  provide 
for  the  protection  of  persons,  property, 
and  public  lands  and  resources.  This 
authority  was  delegated  to  the  District 
Managers  and  .Area  Managers  pursuant 
to  ELM  Manual  1203.  California 
Supplement. 

Copies  of  this  supplementary  rule 
would  be  made  available  at  the  local 
ELM  office  and  affected  lands  within 
the  Barstow  Resource  Area  would  be 
posted 

PENALTIES:  Failure  to  comply  with  this 
supplementary'  rule  would  be 
punishable  by  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  rule  was  proposed  to 
deter  and  prevent  the  accumulation  of 
household  refuse  and  trash  which  is 
being  deposited  on  these  Public  Lands 
by  a  significant  portion  of  recreational 
shooters-  Shooters  on  public  lands  have 
used  as  targets  and  then  discarded  old 
television  sets,  glass  bottles,  propane  gas 
cylinders,  and  other  similar  items  and, 
as  a  result,  have  adversely  impacted  the 
qualitv  of  these  public  lands.  These 
types  of  discarded  targets  pose  a 
significant  public  safety  threat  and 
cause  unsightly  litter.  This 
supplementary  rule  will  not  infringe 
upon  Constitutional  rights  of  an 
individual  to  ovm  or  possess  lawful 
firearms.  This  rule  does  not  impact  or 
effect  lawful  hunting  of  wild  birds  or 
game.  Additionally,  this  rule  does  not 
impact  or  effect  lawful  skeet  shooting  in 
areas  open  for  the  discharging  of 
shotguns.  All  shooters  will  be 
responsible  to  retrieve  and  properly 
dispose  of  their  targets  and  spent  shells 
upon  lea\ing  Public  Lands. 

Response  to  Comments:  The  majority 
of  written  comments  submitted  during 
the  thirty  day  comment  period  were 
supportive  of  this  supplementary  rule. 
In  response  to  several  concerns,  this 
rule  does  not  prohibit  or  impact  lawful 
skeet  shooting  within  areas  open  to 
shotgun  shooting. 

The  Bl.M  does  realize  that  Uttering 
and  illegal  dumping  on  public  lands  is 
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a  major  problem.  The  BL.M  realizes  that 
the  raa)onty  of  recreational  shooters  are 
responsible  and  do  not  leave  behind 
their  refuse  However,  this 
supplemental^  rule  was  implemented  to 
promote  responsible  target  shooting  on 
public  land  and  to  deter  the  minority  of 
shooters  who  do  contribute  to  this  larger 
refuse  problem 

FOR  MORE  INFORMATION  CONTACT:  .Maps 
depicting  areas  affected  by  this 
proposed  rule  and  other  pertinent 
information  may  be  obtained  at  the  BLM 
Barstow  Resource  Area  office  (619-255- 
8700)  or  the  California  Desert 
Information  Center  (619-255-8760), 
both  located  in  Barstow,  California. 
Tim  Read, 
Area  Manager. 
[FR  Doc.  96-21099  Filed  a-19-96;  8:45  am] 

BILUNO  CODE  4310-40-P 


[NV-930-1 430-01;  N-58667] 

Amended  Land  Description  for  Plan 
Amendment  and  Recreation  and  Public 
Purposes  Act  Classification;  Churchill 
County.  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Change  to  May  21,  1996;  Notice 

of  Intent. 

SUMMARY:  Based  on  public  comments 
received  in  response  to  BLM's  May  21, 
1996  Notice  of  Intent  to  Prepare  a 
Planning  Amendment  to  the  Lahontan 
Resource  Management  Plan,  the  City  of 
Fallon  has  applied  for  a  new  location  for 
the  proposed  landfill  within  the  public 
land  described  as: 

T.  16  N..  R.  29  E..  MDM,  NV 
Sec.  20,  EVzE'/i,  NWV4NEV4  (unsurveyed). 
Sec.  21,  All  (unsurveyed).  (Containing 
±840  acres) 

This  land  has  been  examined  and 
determined  to  be  suitable  for 
classification  pursuant  to  the  Recreation 
and  Pubhc  Purposes  Act  of  1926,  as 
amended  (43  U.S.C.  869  et  seq.).  This 
public  land  is  within  an  area  currently 
identified  in  the  Lahontan  Resource 
Management  Plan  (RMP)  for  retention  in 
federal  ownership  for  multiple  uses. 
The  Bureau  of  Land  Management  will 
consider  amending  the  RMP  to  change 
the  land  designation  in  this  area  from 
retention  status  to  disposal  status.  The 
amendment  and  associated 
environmental  document  will  also 
analyze  the  suitability  of  conveyance  of 
approximately  300  acres  of  the  land  to 
the  City  of  Fallon  for  use  as  a  landfill. 
Conveyance  may  only  occur  if  the  plan 
amendment  is  approved.  No  further 
consideration  will  be  given  to  changing 
the  land  tenure  designation  on  the 


public  land  surrounding  Russell  Spit,  as 
described  m  our  Federal  Register  notice 
of  May  21,  1996. 

SEGREGATION:  This  land  is  hereby 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
Pending  a  decision  on  plan  amendment 
and  action  on  the  City  of  Fallon's 
Recreation  and  PubUc  Purposes 
application,  this  segregation  shall 
continue  for  a  period  of  18  months  or 
until  a  conveyance  document  is  issued 
or  an  opening  order  is  published  in  the 
Federal  Register  whichever  occurs  first. 

DATES  AND  ADDRESSES:  For  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  plan 
amendment  to  the  District  Manager, 
Carson  City  District  Office.  1535  Hot 
Springs  Road,  Suite  300,  Carson  City, 
Nevada  89706.  Comments  regarding  the 
land  classification  will  be  accepted  for 
a  period  of  45  days.  Any  objections  to 
the  classification  will  be  evaluated  by 
the  State  Director.  In  the  absence  of  any 
objections,  the  classification  will 
become  effective  60  days  fi-om  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

All  other  information  presented  in  the 
Notice  of  May  21,  1996  remains 
unchanged. 

Dated  this  7th  day  of  August,  1996. 
John  O.  Singlaub, 
District  Manager. 

[FR  Doc.  96-21100  Filed  8-19-96;  8:45  am] 
BILUNO  CODE  4310-HC-P 


National  Park  Service 

Indian  Memorial  Advisory  Committee 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
scheduled  meeting  of  the  Little  Bighorn 
Battlefield  National  Monument 
Advisory  Committee  (a.k.a.  Indian 
Memorial  Advisory  Committee.)  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 

MEETING  DATE  AND  TIME:  September  6-7, 
1996,  9  a.m.-12  p.m.  &  1:30  p.m.-5  p.m. 
on  9/6/96,  8  a.m.-12  p.m.  &  1:30  p.m.- 

5  p.m  on  9/7/96. 

ADDRESS:  Sheraton  Billings  Hotel.  27  N. 
27th  Street,  Billings,  Montana  59101. 
(406)  252-7400. 


THE  AGENDA  OF  THIS  MEETING  WILL  BE: 
Introductions/ openuig  remarks, 
administrivia,  minutes  from  last 
meeting,  discuss  follow-up  actions  from 
last  meeting,  presentation  by  National 
Park  Foimdation  representative, 
fundraising  and  pubUc  relations  (full 
and  sub-committee),  budget  for  fiscal 
year  1997,  set  up  of  future  events  sub- 
committees (contestant  questions  and 
answers,  pubhc  exhibition, 
groundbreaking  ceremony),  review  of 
design  competition  materials, 
committee  logo  for  next  phase. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  pubUc 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with: 
Superintendent,  Little  Bighorn 
Battlefield  National  Monument,  P.O. 
Box  39,  Crow  Agency,  Montana  59022, 
telephone  (406)  638-2621.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  Office  of  the  Superintendent  of 
Little  Bighorn  Battlefield  National 
Monument. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  established 
under  Title  11  of  the  Act  of  December  10, 
1991,  for  the  purpose  of  advising  the 
Secretary  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  culture  at  the  Battle  of  Little 
Bighorn,  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and  ".  .  .to  ensure  that  the  memorial 
designed  and  constructed  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  the  history  being  portrayed 
and  artistically  commendable." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Sutteer,  Chief,  Office  of 
American  Indian  Trust  ResponsibiUties, 
Intermountain  Field  Area  Office, 
National  Park  Service,  12795  W. 
Alameda  Parkway,  P.O.  Box  25287, 
Denver,  Colorado  80225-0287.  (303) 
969-2511. 

Dated:  August  8, 1996. 
Gerard  A.  Baker, 

Designated  Federal  Officer,  Utile  Bighorn 
Battlefield  National  Monument,  National 
Park  Service. 

|FR  Doc.  96-21097  Filed  8-19-96;  8:45  am] 
BILUNO  COOE  4310-70-P 
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National  Capital  Region;  National 
Capital  Memorial  Commission  Notice 
of  Public  Meeting 

Notice  is  hereby  given  in  accordance 

with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memonal  Commission  will  be 
held  on  Thursday,  August  29.  1996,  at 
1  p,m  .  at  the  National  Building 
Museum.  Room  T12,  5th  and  F  Streets, 
N\V. 

The  Commission  was  established  by 
P'jblic  Law  99-652.  the  Commemorative 
Works  .-Kct.  for  the  purpose  of  preparing 
and  recommending  to  the  Secretary  of 
the  Interior.  Administrator.  General 
5>€rvices  Administration,  and  Members 
of  Congress  broad  critena,  guidelines, 
and  poUcies  for  memorializing  persons 
and  events  on  Federal  lands  in  the 
National  Capital  Region  ias  defined  in 
the  National  Capital  Planning  Act  of 
1952,  as  amended),  through  the  media 
of  monuments,  memorials  and  statues.  It 
IS  to  examine  each  memonal  proposal 
for  adequacy  and  appropriateness,  make 
recommendations  to  the  Secretary  and 
.Administrator,  and  to  serve  as 
information  focal  point  for  those 
persons  seeking  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Region 

The  members  of  the  Commission  are 
as  follows: 

Director.  National  Park  Service 
Chairman.  National  Capital  Planning 

Commission 
The  .Architect  of  the  Capitol 
Chairman,  .American  Battle  Monuments 

Commission 
Chairman.  Commission  of  Fine  Arts 
.Mayor  of  the  District  of  Columbia 
.Administrator.  General  Services 

Administration 
Secretary  of  Defense 

The  purpose  of  the  meeting  will  be  to 
dis<:uss  currently  authorized  and 
proposed  memorials  in  the  District  of 
Columbia  and  environs. 

The  meeting  will  be  open  to  the 
public.  .Any  person  mav  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  the 
Commission  at  202-619-7097.  Minutes 
of  the  meeting  wiil  be  available  for 
public  inspection  4  weeks  after  the 
meeting  at  the  Office  of  Land  Use 
C:o(irdination.  National  Capital  Region, 
1100  Ohio  Dnve.  SVV.,  Room  201, 
Washington,  D.C..  20242. 
IcMieph  Lawler, 

Acting  Field  Director.  National  Capital  Area. 
(FRDo<    96-21098  Filed  8-19-96;  8:45  am) 

WLLINQ  COO€  «10-70-M 
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Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCv;  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA).  5  U.S.C.  Appendix  (1988). 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
Review  Committee  will  be  held  on 
November  1,  2  and  3, 1996  in  Myrtle 
Beach,  SC. 

The  Committee  will  meet  at  the  Sands 
Ocean  Club  Resort  9550  Shore  Dr., 
Myrtle  Beach,  SC  29572,  telephone 
(800) 845-0633  fax (803) 497-3835. 
Meetings  will  begin  each  day  at  8:30 
a.m.  and  conclude  not  later  than  5:00 
p.m. 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Cotmnittee  was  estabhshed  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 
the  statute. 

On  the  agenda  for  this  meeting  will 
be:  discussion  of  the  committee's  draft 
recommendations  regarding  the 
disposition  of  cultiu^lly  unidentifiable 
human  remains  in  museiuns  and 
Federal  collections;  dicussions  with 
disputants  over  the  disposition  of  an 
Oneida  wampum  belt  currently  in  the 
possession  of  the  Field  Museum  of 
Natiual  History,  Chicago;  review  of 
documentation  related  to  a  dispute  over 
a  Hawaiian  object  currently  in  the 
possession  of  the  Museum  of  Natural 
History  at  Roger  Williams  Park, 
Providence;  the  committee's  1995-1996 
report  to  Congress;  and  public  comment 
on  implementation  of  the  statute  in  the 
Southeastern  United  States. 

The  meeting  will  be  opten  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Archeology  and  Ethnography  Program 
(MS2275),  National  Park  Service.  P.O. 
Box  37127  Washington,  D.C.  20013- 
7127,  Telephone  (202)  343-4101.  Draft 
siunmary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 


office  of  the  Departmental  Consulting 
Archeologist.  Suite  210,  800  North 
Capital  Street,  Washington,  D.C. 
Dated:  August  14.  1996. 
Veletta  Canouts. 

Acting,  Departmental  Consulting 
Archeologist, 

Depu  ty  Chief,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  96-21 104  Filed  8-19-96;  8:45  am) 

BILUNQ  CODE  «310-7O-F 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  10,  1996.  Pursuant  to  section 
60. 1 3  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P  O,  Box  37127, 
Washington.  DC.  20013-7127.  Written 
comments  should  be  submitted  by 
September  4,  1996, 
Carol  D.  ShuU, 
Keeper  of  the  National  Register. 

FLORIDA 

Hillsborough  County 

Standard  Oil  Service  Station,  1111  N. 
Wheeler  St..  Plant  City,  96000974 

Palm  Beach  County 

Comeau  Buiidmg.  319  Clematis  St,  West 
Palm  Beach,  96000975 

NORTH  CAROLIN.A 

Lincoln  County 

Pryor — Sifford  House  and  Outbuildings,  7270 
Sifford  Rd.,  Stanley  vicinity.  96000976 

OKLAHOMA 

Mcintosh  County 

Tabor  House,  631  W   Lafayette.  Checotah, 
96000979 

Nowata  County 

Diamond  Point  Dependent  District  No.  44 
School,  Jet  of  Co  Rds  409  and  24.5, 
Nowata  vicinity,  96000977 

Tillman  County 

Rock  island  Depot,  201  S.  Bridge  Rd., 
GrandSeld.  96000978 

OREGON 

Malheur  County 

Green  Lantern  Saloon  (Nyssa  MPS),  11  S.  Ist 

St..  Nyssa,  96000980 
Hotel  Western  {Nyssa  MPS),  9  Good  Ave., 

Nvssa.  96000981 
Thompson  ,AJ  and  Son's,  Feed  and  Seed 

Company  (.Nyssa  .MPS),  117  Good  Ave.. 

Nyssa,  96000982 
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Vinsonhaler  Blacksmith  Shop  ;Nvssa  MPS), 
122  Good  Ave  ,  Nyssa,  96000983 

SOUTH  CAROLINA 

Greenville  County 

James,  Louie,  House,  401  W.  Poinsett  St., 
-  Greer.  96000985 

Richland  County 

Elmwood  Cemetery,  501  Elmwood  Ave.. 

Columbia.  96000984 

WEST  VIRGINIA 
Marshall  County 

West  Viiginia  State  Penitentiary,  818 
Jefferson  Ave.,  Moundsville,  96000987 

Ritchie  County 

Bank  of  Cairo,  Jet.  of  Main  St.  and  former 
Baltimore  and  Ohio  RR  line,  Cairo, 
96000986 

WISCONSIN 

iowa  County 

Iowa  Street  Historic  District,  Roughly,  Iowa 
St.  from  Division  St.  to  Diagonal  St., 
Dodgeville,  96000991 

Sauk  County 

Van  Orden.  Jacob,  House,  531  4th  Ave., 
Baraboo.  96000988 

Waukesha  County 

Weston's  Antique  Apple  Orchard,  19760  W. 
National  Ave.,  New  Berlin,  96000989 

Winnebago  County 

Smith.  Hiram.  House,  336  Main  St.,  Neenah, 

96000990 
(FR  Doc.  96-21180  Filed  8-19-96;  8:45  am] 
BILUNG  CODE  ♦3ia-7(M> 


Draft  Recommendations  Regarding  ttie 

Disposition  of  Culturally  Unidentifiable 
Human  Remains  and  Associated 
Funerary  Objects 

agency:  National  Park  Service,  Interior. 
action:  Notice  and  Request  for 
Ck>inments. 

Section  8  (c)(5)  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  (25  U.S.C.  3001  et  seq.) 
requires  the  Review  Committee  to 
recommend  specific  actions  for 
developing  a  process  for  the  disposition 
of  culturally  unidentifiable  Native 
American  human  remains.  The 
committee  has  given  this  matter  great 
thought  and  has  developed  the  enclosed 
dreift  docimients  outlining  their 
positions.  The  enclosed  documents  are 
intended  for  wide  circulation  to  elicit 
comments  from  Indian  tribes,  Native 
Hawaiian  organizations,  museums, 
Federal  agencies,  and  national  scientific 
and  museum  organizations. 

Anyone  interested  in  commenting  on 
the  committee's  draft  recommendations 
should  send  written  comments  to: 


The  NAGPR.^  Review  Committee 
c/o  Archeological  Assistance  Division 
National  Park  Service 
Box  37127,  Suite  210 
Washington  DC,  20013-7127 
Comments  received  by  October  15, 

1996  will  be  considered  by  the 

committee  at  its  next  scheduled 

meeting.  For  additional  information, 

please  contact  Dr.  Francis  P. 

McManamon  at  (202)  343-4101. 

Note:  We  will  not  accept  any  conmients  in 

electronic  form. 
Enclosure 

Dated:  August  14,  1996. 

Veletta  Canouts, 

Acting,  Departmental  Consulting 

Archeologist, 

Deputy  Chief,  Archeology  and  Ethnography 
Program. 

Draft  Recommendations  Regarding  the 

Disposition  of  Culturally  Unidentifiable 
Human  Remains 

Introduction 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  is  charged  under  section  8 
(c)(5)  of  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA)  with  "compiling  an 
inventory  of  culturally  unidentifiable 
human  remains  that  are  in  the 
possession  or  control  of  each  Federal 
agency  and  museum  and  recommending 
specific  actions  for  developing  a  process 
for  disposition  of  such  remains." 

The  committee  issued  a  draft  set  of 
recommendations  for  guidelines 
regarding  disposition  of  culturally 
unidentifiable  human  remains  for 
public  comment  and  review.  One 
hundred  twenty  nine  Indian  tribes, 
Native  Hawaiian  organizations, 
scientific  organizations,  Federal 
agencies,  individuals,  and  museums 
responded  to  this  draft.  Based  on  these 
responses,  the  committee  concluded 
that  disposition  of  a  significant  portion 
of  Native  American  human  remains 
hsted  as  culturally  unidentifiable  for 
purposes  of  NAGPRA  may  possibly  be 
decided  through  regulatory  action.  The 
committee  beUeves  that  decisions 
regarding  disposition  of  a  small  number 
of  generally  very  ancient  human 
remains  will  require  amendments  to 
NAGPRA  by  Congress 

Proposed  Regulafor>'  Language  and 
Methods  for  Disposition  of  Culturally 
Unidentifiable  Human  Remains 

By  clarifying  and  defining  the 
meaning  of  the  statutory  term,  "shared 
group  identity,"  the  committee  beheves 
it  is  possible  to  decide  disposition  of 
many  human  remains  presently 
classified  as  "culturally  unidentifiable." 


under  NAGPRA.  If  "shared  group 
identity"  is  interpreted  to  recognize  that 
in  several  circumstances  more  than  one 
Indian  tribe  or  Native  Hawaiiam 
organization  may  share  identity  with 
prehistoric  human  remains  or  human 
remains  associated  with  an  earlier  group 
then  many  of  the  problems  regarding 
disposition  of  culturally  unidentifiable 
hiunan  remains  may  be  resolved. 

"Shared  group  identity"  has  not,  to 
date,  been  defined  in  statute  or 
regulation.  The  term  is  central  to  the 
definition  of  "cultural  affiUation"  and 
thus  is  at  the  core  of  NAGPRA.  By 
statute,  "cultural  affihation"  means 
"that  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  historically  or  prehistorically 
between  a  present  day  Indian  tribe  or 
Native  Hawaiian  organization  and  an 
identified  earUer  group."  There  is 
nothing  in  this  language  to  preclude 
more  than  one  Indian  tribe  from 
establishing  cultural  affiliation  through 
shared  group  idmtity  to  an  earUer 
group.  There  are,  in  fact,  many  instances 
in  which  multiple  Indian  tribes  claim  or 
may  show  shared  group  identity.  Thus, 
the  committee  proposes  to  define 
"shared  group  identity"  to  include  the 
possibility  of  a  relationship  between 
more  than  one  present  day  Indian  tribe 
or  Native  Hawaiian  organization  and  an 
earlier  historic  or  prehistoric  group. 

The  committee,  therefore,  proposes 
the  following  definition  for  "shared 
group  identity." 

Shared  group  identity  means  a  relationship 
between  a  present  day  Indian  tribe  or  trib^ 
and  an  earlier  group  based  on:  (1)  direct 
historical  links  and/or  (2)  a  combination  of 
geographical,  temporal,  and  cultural  links. 
Geographical,  temporal,  and/or  cultural  links 
may  be  established  through  biological, 
archaeological,  linguistic,  folkloric,  oral 
traditional,  or  other  relevant  information  or 
expert  opinion  (see  section  7  (a)(4)  of  the 
Act].  This  definition  provides  for  the 
possibility  of  more  than  one  Indian  tribe  or 
Native  Hawaiian  organization  establishing 
cultural  affiliation  with  a  prehistoric  or 
earlier  group.  At  the  same  time,  it  employs 
language  and  concepts  already  well 
established  within  the  framework  of 
NAGPRA. 

Several  points  support  this  approach. 
It  is  Ukely  that  a  substantial  number  of 
human  remains  will  be  classified  as 
culturally  unidentifiable.  Many 
museums  and  Federal  agencies 
recognize,  that  while  it  may  not  be 
possible  to  affiliate  individual  human 
remains  with  a  single  Indian  tribe,  it  is 
often  possible  to  narrow  the  field  to  a 
few  Indian  tribes  who  are  culturally 
affihated  with  the  himian  remains  based 
on  a  preponderance  of  the  evidence. 
The  high  number  of  human  remains 
listed  as  culturally  unidentifiable  may 
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also  reflect  a  lack  of  consistency 
regarding  the  use  of  the  term  "Indian 
tribe     For  example,  a  set  of  human 
remains  may  be  identified  as  "Sioux" 
while  lacking  a  more  precise 
identification  linking  them  with  one  or 
another  or  several  Sioux  tribes.  Finally, 
many  cases  in  recent  years  provide  a 
foundation  for  narrowing  the  number  of 
individual  human  remains  that  are 
considered  culturally  unidentifiable. 
Specifically,  in  cases  of  prehistoric 
remains,  there  are  several  avenues  for 
present  day  Indian  tribes  or  Native 
Hawaiian  organizations  to  establish 
shared  group  identity  with  prehistoric 
groups.  For  example,  an  Indian  tribe  or 
Native  Hawaiian  organization  may  not 
be  able  to  establish  an  unbroken 
historical  connection  with  a  particular 
prehistoric  culture,  but  may  be  able  to 
establish  shared  group  identity  based  on 
clear  geographical  and  temporal  ties  to 
the  area  and  time  of  the  earlier  group 
coupled  with  additional  evidence,  such 
as  oral  histories  and  other  cultural 
traditions  and  lifeways. 

Implementation  of  NAGPRA  under 
this  approach  would  be  relatively 
straightforward  and  simple.  Indian 
tribes,  or  tribes  working  at  their 
discretion,  in  cooperation  with 
museums  or  Federal  agencies  or  other 
relevant  experts,  will  be  responsible  for 
developing  identifications  of  shared 
group  identity  with  specific  prehistoric 
cultures  or  earlier  groups.  Once  an 
Indian  tribe  or  tribes,  or  an  Indian  tribe 
and  a  museum  or  Federal  agency,  has 
compiled  information  establishing 
cultural  affiliation  based  on  shared 
group  identity  with  a  prehistoric  culture 
or  earlier  group,  they  will  notify  the 
National  Park  Service  of  their  claims. 
The  National  Park  Service  will  compile 
a  list  of  all  human  remains  that  have 
been  initially  identified  as  culturally 
unidentifiable.  This  list  will  be 
submitted  to  the  committee  and  to 
Indian  tribes.  Guidelines  for 
repatriation,  as  provided  in  existing 
N.^GPRA  statutes  and  regulations,  will 
apply.  Indian  tribes  may  request 
repatriation,  based  on  their  claims  and 
based  on  agreements  among  claimants 
regarding  proposed  disposition  of  such 
human  remains.  Museums  or  Federal 
agencies  will  evaluate  and  act  upon  the 
claims,  as  outlined  in  NAGPRA  statutes 
and  regulations.  The  proposed  process 
will  be  further  simplified  in  practice 
since  several  Indian  tribes  have  already 
established  regional  or  cultural 
associations  based  on  shared  group 
identity  with  human  remains  in  the 
possession  or  control  of  museums  and 
Federal  agencies. 


bsues  Requiring  Amendments  to 
NAGPRA  by  Congress 

1)  Non-Federally  Recognized  Native 
American  Groups:  The  definition  of 
"Indian  tribe"  used  in  NAGPRA  limits 
participation  in  the  NAGPRA  process  to 
Indian  tribes  who  are  currently 
recognized  as  tribes  by  the  Bureau  of 
Indian  Affairs.  Many  Native  American 
groups  are  not  presently  Federally 
recognized  through  accidents  of 
pohtical  rather  than  cultural  history. 
While  mechanisms  have  been 
developed  to  provide  some  access  to 
NAGPRA  for  non-Federally  recognized 
Native  American  groups,  the  committee 
recommends  that  the  Secretary  urge 
Congress  to  amend  NAGPRA  to  provide 
a  means  whereby  legitimate,  non- 
Federally  recognized  Native  American 
groups  may  participate  in  NAGPRA. 

2)  Culturally  unidentifiable  associated 
funerary  ob)ects:  NAGPRA,  as  currently 
fi-amed,  does  not  provide  for 
repatriation  of  culturally  unidentifiable 
associated  funerary  objects.  The 
committee  recommends  that  the 
Secretary  urge  Congress  to  amend 
NAGPRA  to  provide  for  a  means  for 
Indian  tribes  or  Native  Hawaiian 
organizations  to  repatriate  associated 
funerary  objects  along  with  human 
remains  when  several  Indian  tribes  have 
established  cultural  affiliations  and  joint 
agreements  for  disposition  of  such 
human  remains  and  their  associated 
funerary  objects,  as  outlined  in  the 
section  above. 

Conclusion 

The  committee  believes  that  the  steps 
outlined  above  provide  viable  solutions 
to  otherwise  complex  and  vexing 
problems.  Comments  from  the  field 
were  valuable  in  helping  the  committee 
pursue  a  very  different  sent  of  potential 
solutions  from  those  offered  in  the  first 
draft.  We  look  forward  to  receiving 
additional  conmients  and  suggestions 
prior  to  making  bur  final 
recommendations  to  the  Secretary  of  the 
Interior  regarding  disposition  of 
culturally  unidentifiable  hiunan 
remains. 

Draft  Recommendations  for  tne 
Disposition  of  Human  Remains 
Culturally  Affiliated  with  Non-Federally 
Recognized  Native  American  Groups 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  is  charged  under  section  8 
(c)(5)  of  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA)  with  "compiling  an 
inventory  of  cidtvirally  unidentifiable 
human  remains  that  are  in  the 
possession  or  control  of  each  Federal 
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agency  and  museum  and  recommending 
specific  actions  for  developing  a  process 
for  disposition  of  such  remains." 

In  the  course  of  holding  meetings 
across  the  United  States  and  hearing 
public  commentary'  from  many  groups  , 
and  individuals,  the  review  committee 
has  come  to  recognize  that  there  are 
different  kinds  of  remains  that  may  be 
classified  as  "culturally  unidentifiable" 
under  the  definitions  and  requirements 
of  NAGPRA.  One  particular  subgroup 
are  those  remains  that  are  culturally 
affiliated  with  Native  .American  groups 
which  are  not  formally  recognized  by 
the  Bureau  of  Indian  .Affairs  (BL\)  as 
"Indian  iribes     Examples  of  such  non- 
Federally  recognized  Native  American 
groups  might  include  groups  recognized 
by  individual  States;  ones  that  were 
once  recognized  by  the  BIA  but  for 
various  reasons  no  longer  have  such 
recognition;  or  ones  that  have  applied 
for  Bl.A  recognition  but  have  not  yet 
been  reviewed  or  approved.  (This  list  is 
intended  to  give  examples  only,  and  it 
not  meant  to  be  inclusive  or  definitive.) 
In  these  cases,  the  remains  are  only 
"culturally  unidentifiable    because  the 
definition  of  "Indian  tribe"  has  been 
interpreted  by  the  Department  of  the 
Interior  to  mean  only  those  groups  that 
have  received  formal  recognition  bv  the 
BIA.  The  review  committee  believes  that 
it  may  be  necessary  to  amend  the  statute 
in  order  to  fuUv  enfranchise  these  non- 
Federally  recognized  Native  American 
groups  with  all  rights  and 
responsibilities  accorded  by  NAGPRA  to 
Federally  recognized  Indian  tribes.  In 
the  absence  of  such  an  amendment,  the 
review  committee  recommends  that 
general  guidelines  can  be  added  to  the 
current  regulations  which  will 
encourage  non-Federally  recognized 
Native  American  groups  to  work 
cooperatively  with  museums,  Federal 
agencies  and  Federally  recognized 
Indian  tribes  and  allow  for  the 
repatriation  of  culturally  affiliated 
human  remains  and  associated  funerary 
objects. 

The  review  committee  has  reviewed 
four  cases  to  date  involving  non- 
Federally  recognized  Native  American 
groups  and  has  made  recommendations 
to  the  Secretary  of  the  Interior  to 
approve  the  repatriation  of  human 
remains  to  these  groups.  Two  of  these 
cases — the  Robert  S.  Peabody  Museum 
of  Archaeology  at  Phillips  Academy 
repatriation  to  the  Mashpee  Wampanoag 
and  the  Hood  Museum  of  Art  at 
Dartmouth  College  repatriation  to  the 
Abanaki  Nation — have  been  completed 
with  the  required  Notices  of  Inventory 
Completion  published  in  the  Federal 
Register.  Until  such  time  as  the  statute 
is  amended  to  provide  full  standing  to 
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non-Federaliy  recognized  Native 
Amencan  groups,  ihe  review  committee 
recommends  the  following  five  step 
process: 

a.  Museums  and  Federal  agencies  that 
believe  they  possess  human  remains 
culturally  affiliated  with  non-Federally 
recognized  Native  American  groups  are 
encouraged  to  notify  these  groups  and 
work  with  them  to  reach  agreement  on 
possible  repatriation  of  those  human 
remains.  Museum  and  Federal  agencies 
should  use  the  statute  and  regulations  to 
assess  the  potential  cultural  affiliation 
of  non-Federally  recognized  Native 
American  groups  with  specific  human 
remains.  Eteterminations  should  be 
based  on  a  preponderance  of  the 
evidence  based  upon  geographical, 
kinship,  biological,  archaeological, 
anthropological,  linguistic,  folkloric, 
oral  traditional,  historical,  or  other 
relevant  information  or  expert  opinion 
[25  U.S.C.  3006  (c){4)l. 

b.  Non-Federally  recognized  Native 
American  groups  are  encouraged  to 
work  with  museums  and  Federal 
agencies  to  reach  agreement  on  possible 
repatriation  of  himian  remains. 

c.  In  discussions  over  the  possible 
repatriation  of  human  remains  to  non- 
Federally  recognized  Native  American 
groups,  the  group  and  the  museum  or 
Federal  agency  holding  the  human 
remains  are  encouraged  to  consult  with 
all  Federally  recognized  Indian  tribes 
who  may  have  an  interest  in  the 
geographic  area  from  which  the  remains 
originated. 

0.  When  agreement  is  reached  to 
repatriate  human  remains  to  a  non- 
Federally  Native  American  group,  this 
agreement  should  be  submitted  to  the 
review  committee  for  consideration.  The 
review  committee  will  then  review  the 
facts  and  circumstances  of  the  case  and 
make  a  recommendation  on  the 
repatriation  to  the  Secretary  of  the 
Interior.  If  the  Secretary  agrees  with  the 
recommendations,  he  will  recommend 
to  the  museum  or  agency  to  proceed 
with  the  repatriation. 

e.  If  the  decision  is  niade  to  proceed 
with  the  repatriation,  a  Notice  of 
Inventory  Completion  wall  be  published 
in  the  Federal  Register,  with  a  waiting 
period  of  30  days  prior  to  the  actual 
repatriation  of  the  human  remains. 

These  five  steps  are  intended  to 
provide  a  general  process  for  non- 
Federally  recognized  Native  American 
groups  to  work  cooperatively  with 
museums  and  Federal  agencies  to 
repatriate  human  remains  with  which 
they  share  group  identity.  They  should 
not  be  interpreted  as  introducing  new 
compUance  requirements  for  museums 
and  Federal  agencies/The  review 
conunittee  believes  that  the  above 


obser\ation»and  recommendations 
provide  viable  solutions  to  otherwise 
complex  and  vexing  problems.  Public 
comments  were  invaluable  in  helping 
pursue  a  very  different  set  of  potential 
solutions  from  those  o^ered  in  the  first 
draft.  The  review  committee  looks 
forward  to  receiving  additional 
comments  and  suggestions  prior  to 
making  final  recommendations  to  the 
Secretary  of  the  Interior  regarding  the 
disposition  of  cultural  unidentifiable 
human  remains. 
IFR  Doc.  96-21105  Filed  8-19-96;  8:45  am) 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  Olympic  National 
Park,  Port  Angeles,  WA 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordange 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  the  inventory  of  human 
remains  in  the  possession  of  the 
National  Park  Service  at  Olympic 
National  Park,  Port  Angeles.  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  National  Park 
Service  professional  staff  in 
consultation  with  representatives  of  the 
Makah  Tribal  Council, 

Prior  to  1952,  human  remains 
representing  one  adult  individual  were 
recovered  from  a  site  located  within  the 
Makah  Indian  Reservation,  and  donated 
to  the  park  in  1952  by  Mr.  Fred 
Pennoyer.  Mr.  Pennoyer  stated  he 
removed  the  skull  at  "the  Makah  site  of 
Waatch."  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

The  Makah  site  of  Waatch  was 
archeologically  documented  in  1947  by 
Richard  Daugherty  as  being  affiliated 
with  the  Makah  Indian  Tribe.  A  C-14 
sample  from  the  site  yielded  a  date  of 
approximately  4,000  yeara  BP. 
Numerous  historical  documents  confirm 
Makah  occupation  of  the  site  well  into 
the  historic  period.  The  National  Park 
Service  has  interpreted  these  data  to 
indicate  a  continuity  of  Makah 
occupation  of  this  site.  These  remains 
are  believed  to  date  to  the  Makah 
occupation  of  the  site.  Visual 
examination  of  the  human  remains 
indicate  they  are  Native  American. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  43  CFR  10  {d)(l),  the  human 
remains  listed  above  represent  the 


physical  remains  of  one  individual  of 
Native  American  ancestry.  Park  officials 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  human  remains  and  the  Makah 
Indian  Tribe  of  Washington. 

This  notice  has  been  sent  to  officials 
of  the  Makah  Tribal  Council. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affihated  with  these  human  remains 
should  contact  Mr,  David  Morris, 
Superintendent,  Olympic  National  Park,* 
600  East  Park  Avenue,  Port  Angeles, 
WA  98362;  telephone:  (360)  452-4501, 
ext.  310  before  September  19,  1996. 
Repatriation  of  the  human  remains  to 
the  Makah  Indian  Tribe  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  August  14,  1996, 
Veletta  Canouts, 
Acting  Departmental  Consulting 
Archeologist, 

Deputy  Chief,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  96-21106  Filed  8-19-96;  8:45  am] 
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Bureau  of  Reclamation 

Rev-ew  c'  Existing  Coordinated  Lo"q- 
Range  Operating  Criteria  for  Coioraoo 
River  Reservoirs 

AGENCY:  Bureau  of  Reclamation, 

Interior, 

ACTION:  Notice. 

summary:  The  Operating  Criteria  for 
Colorado  River  Reservoirs  (Operating 
Criteria),  promulgated  pursuant  to 
Public  Law  90-537,  were  published  in 
the  Federal  Register  on  June  10,  1070, 
The  Operating  Criteria  provided  for  the 
coordinated  long-range  operation  of  the 
reservoirs  constructed  and  operated 
under  the  authority  of  the  Colorado 
River  Storage  Project  Act,  the  Boulder 
Canyon  Project  Act,  and  the  Boulder 
Canyon  Project  Adjustment  Act  for  the 
purposes  of  complying  with  and 
carrying  out  the  provisions  of  the 
Colorado  River  Compact,  the  Upper 
Colorado  River  Basin  Compact,  and  the 
Mexican  Water  Treaty.  The  existing 
Operating  Criteria  are  included  at  the 
end  of  this  notice.  Written  comments 
are  invUed  from  the  public  as  to 
whether  the  Operating  Criteria  should 
be  modified. 

DATES:  Written  comments  must  be 
received  by  October  18, 1996. 
ADDRESSES:  Written  comments  may  lie 
mailed  to:  Regional  Director,  Lower 
Colorado  Region,  Bureau  of 
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Reclamation.  P  O.  Box  61470,  Boulder 
(jty.  Nevada  89005,  or  Regional 
Director.  Upper  Colorado  Region, 
Bureau  of  Reclamation,  125  South  State 
Street,  Room  6107,  Salt  Lake  City,  Utah 
84138-1102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  .Vluore  at  iSOli  "i^: 4-54 15  or  in 
writing  to  the  Bureau  of  Reclamation, 
Upper  Colorado  Region,  125  South  State 
Street.  Room  6107,  Salt  Lake  City,  Utah 
84138-1102 

SUPPt-EMENTARY  INFORMATION:  The 
Operating  Criteria  provide  for  review  at 
ieast  every  5-years  with  participation  by 
such  Colorado  River  Basin  State 
.-epresentatives  as  each  Governor  may 
designate  and  other  parties  and  agencies 
as  the  Secretary  may  deem  appropriate. 
Pub  L  90-537  allows  the  Secretary  of 
the  Intenor.  as  a  result  of  actual 
operating  experiences  or  unforeseen 
(.  1  re um stances,  to  modify  the  Operating 
(ritena  to  better  achieve  their  specified 
statutory  purposes.  This  will  be  the  fifth 
5-year  review  of  the  Operating  Criteria 
conducted  since  their  initial 
promulgation  in  1970.  The 
Commissioner  of  Reclamation  shall  be 
the  authorized  agent  of  the  Secretary  of 
the  Interior  for  the  purpose  of 
c  onducting  and  coordinating  this 
review 

The  scope  of  this  review  shall  be 
consistent  with  the  statutory  purposes 
of  the  Operating  Criteria,  which  are  "to 
comply  with  and  carry  out  the 
provisions  of  the  Colorado  River 
Compact,  the  Upper  Colorado  River 
Basin  Compact,  and  the  Mexican  Water 
Treaty."  Long-range  operations 
generally  refer  to  reservoir  operations  on 
an  annual  or  less  frequent  basis,  as 
opposed  to  short-term  (hourly  or  daily) 
operations. 

In  addition  to  accepting  wrritten 
comments,  open  pubfic  meetings  will  be 
held  during  calendar  years  1996  and 
1997  Notification  of  dates,  times  and 
places  for  pubfic  meetings  will  be  made 
through  the  media  and  to  all 
respondents  to  this  notice. 

Dated:  August  14.  1996. 
Stephen  V  Magnussen, 

Ai  f;n^  Commissionfr 

Criteria  for  Coordinated  Long-Range 
Operation  of  Colorado  River  Reservoirs 
Pursuant  to  the  Colorado  River  Basin 
Project  Act  of  September  30,  1968 
(Public  Law  90-537) 

(ritena  for  coordinated  long-range 
operation  of  Colorado  River  Reservoirs 
pursuant  to  the  Colorado  River  Basin 
Project  Act  of  September  30,  1968 
(Public  Law  90-537). 

These  Operating  Criteria  are 
promulgated  in  compliance  with  section 


602  of  PubUc  Law  90-537.  fbey  are  to 
control  the  coordinated  long-range 
operation  of  the  storage  reservoirs  in  the 
Colorado  River  Basin  constructed  under 
the  authority  of  the  Colorado  River 
Storage  Project  Act  (hereinafter  "Upper 
Basin  Storage  Reservoirs")  and  the 
Boulder  Canyon  Project  Act  (Lake 
Mead).  The  Operating  Criteria  will  be 
administered  consistent  with  applicable 
Federal  laws,  the  Mexican  Water  Treaty, 
interstate  compacts,  and  decrees  relating 
to  the  use  of  the  waters  of  the  Colorado 
River. 

The  Secretary  of  the  hiterior 
(hereinafter  the  "Secretary")  may 
modify  the  Operating  Criteria  from  time 
to  time  in  accordance  with  section 
602(b)  of  Public  Law  90-537.  The 
Secretary  will  sponsor  a  formal  review 
of  the  Operating  Criteria  at  least  every 
5  years,  with  participation  by  State 
representatives  as  each  Governor  may 
designate  and  such  other  parties  and 
agencies  as  the  Secretary  may  deem 
appropriate. 

I.  Annual  Report 

(1)  On  January  1, 1972.  and  on 
January  1  of  each  year  thereafter,  the 
Secretary  shall  transmit  to  the  Congress 
and  to  the  Governors  of  the  Colorado 
River  Basin  States  a  report  describing 
the  actual  operation  under  the  adopted 
criteria  for  the  preceding  compact  water 
year  and  the  projected  plan  of  operation 
for  the  cuirrent  year. 

(2)  The  plan  of  operation  shall 
include  such  detailed  rules  and 
quantities  as  may  be  necessary  and 
consistent  with  the  criteria  contained 
herein,  and  shall  reflect  appropriate 
consideration  of  fhe  uses  of  the 
reservoirs  for  all  purposes,  including 
flood  control,  river  regulation,  beneficial 
consumptive  uses,  power  production, 
water  quality  control,  recreation, 
enhancement  of  fish  and  wildlife,  and 
other  environmental  factors.  The 
projected  plan  of  operation  may  be 
revised  to  reflect  the  current  hydrologic 
conditions,  and  the  Congress  and  the 
Governors  of  the  Colorado  River  Basin 
States  shall  be  advised  of  any  changes 
by  June  of  each  year. 

n.  Operation  of  Upper  Basin  Reservoirs 

(1)  The  annual  plan  of  operation  shall 
include  a  determination  by  the 
Secretary  of  the  quantity  of  water 
considered  necessary  as  of  September 
30  of  that  year  to  be  in  storage  as 
required  by  section  602(a)  of  Public  Law 
90-537  (hereinafter  "602(a)  Storage"). 
The  quantity  of  602(a)  Storage  shall  be 
determined  by  the  Secretary  after 
consideration  of  all  applicable  laws  and 
relevant  factors,  including,  but  not 
Umited  to,  the  following: 
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(a)  Historic  streamflows: 

(b)  The  most  critical  period  of  record; 

(c)  Probabilities  of  water  supply; 

(d)  Estimated  future  depletions  in  the 
upper  basin,  including  the  effects  of 
recurrence  of  critical  periods  of  water 
supply; 

(e)  The  "Report  of  the  Committee  on 
Probabilities  and  Test  Studies  to  the 
Task  Force  on  Operating  Criteria  for  the 
Colorado  River,"  dated  October  30, 
1969,  and  such  additional  studies  as  the 
Secretary  deems  necessary; 

(f)  The  necessity  to  assure  that  upper 
basin  consumptive  uses  not  be  impaired 
because  of  failure  to  store  sufficient 
water  to  assure  deliveries  under  section 
602(a)  (1)  and  (2)  of  Public  Law  90-537. 

(2)  If,  in  the  plan  of  operation,  either: 
(a)  The  Upper  Basin  Storage 

Reservoirs  active  storage  forecast  for 
September  30  of  the  current  year  is  less 
than  the  quantity  of  602(a)  Storage 
determined  by  the  Secretary  under 
Article  11(1)  hereof,  for  that  date;  or 

fb)  The  Lake  Powell  active  storage 
forecast  for  that  date  is  less  than  the 
Lake  Mead  active  storage  forecast  for 
that  date:  the  objective  shall  be  to 
maintain  a  minimum  release  of  water 
from  Lake  Powell  of  8.23  million  acre- 
feet  for  that  year  However,  for  the  years 
ending  September  30,1971  and  1972, 
the  release  may  be  greater  than  8.23 
million  acre-feet  if  necessary  to  deliver 
75  million  acre-feet  at  Lees  Ferry  for  the 
10-year  period  ending  September  30, 
1972. 

(3)  If,  in  the  plan  of  operation,  the 
Upper  Basin  Storage  Reservoirs  active 
storage  forecast  for  September  30  of  the 
current  water  year  is  greater  than  the 
quantity  of  602(a)  Storage  determination 
for  that  date,  water  shall  be  released 
annually  from  Lake  Powell  at  a  rate 
greater  than  8.23  miUion  acre-feet  per 
year  to  the  extent  necessary  to 
accomplish  any  or  all  of  the  following 
objectives: 

(a)  To  the  extent  it  can  be  reasonably 
applied  in  the  States  of  the  Lower 
Division  to  the  uses  specified  in  Article 
Ill(e)  of  the  Colorado  River  Compact,  but 
no  such  releases  shall  be  made  when  the 
active  storage  in  Lake  Powell  is  less 
than  the  active  storage  in  Lake  Mead. 

(b)  To  maintain,  as  nearly  as 
practicable,  active  storage  in  Lake  Mead 
equal  to  the  active  storage  in  Lake 
Powell,  and 

(c)  To  avoid  anticipated  spills  from 
Lake  Powell. 

(4)  In  the  application  of  Article  II(3)(b) 
herein,  the  annual  release  will  be  made 
to  the  extent  that  it  can  be  passed 
through  Glen  Canyon  Powerplant  when 
operated  at  the  available  capacity  of  the 
powerplant.  Any  water  thus  retained  in 
Lake  Powell  to  avoid  bypass  of  water  at 
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the  Glen  Canyon  Powerplant  will  be 
released  through  the  Glen  Canyon 
Powerplant  as  soon  as  practicable  to 
equalize  the  active  storage  in  Lake 
Powell  and  Lake  Mead. 

(5)  Releases  from  Lake  Powell 
pursuant  to  these  criteria  shall  not 
prejudice  the  position  of  either  the 
upper  or  lower  basin  interests  with 
respect  to  required  deliveries  at  Lees 
Ferry  pursuant  to  the  Colorado  River 
Compact. 

m.  Operation  ct  Lake  Mead 

(1)  Water  released  from  Lake  Powell, 
plus  the  tributary  inflows  between  Lake 
Powell  and  Lake  Mead,  shall  be 
regulated  in  Lake  Mead  and  either 
pumped  from  Lake  Mead  or  released  to 
the  Colorado  River  to  meet  requirements 
as  follows: 

(a)  Mexican  Treaty  obligations; 

(b)  Reasonable  consumptive  use 
requirements  of  mainstream  users  in  the 
lower  basin; 

(c)  Net  river  losses; 

(d)  Net  reservoir  losses; 

(e)  Regulatory  waters. 

(2)  Until  such  time  as  mainstream 
water  is  delivered  by  means  of  the 
Central  Arizona  Project,  the 
consumptive  use  requirements  of 
Article  III(l)(b)  of  these  Operating 
Criteria  will  be  met. 

(3)  After  commencement  of  delivery 
of  mainstream  water  by  means  of  the 
Central  Arizona  Project,  the 
consumptive  use  requirements  of 
Article  111(1  )(b)  of  these  Operating 
Criteria  will  be  met  to  the  following 
extent: 

(a)  Normal.  The  annual  pumping  and 
release  from  Lake  Mead  will  be 
sufficient  to  satisfy  7,500,000  acre-feet 
of  annual  consimiptive  use  in 
accordance  with  the  decree  in  Arizona 
v.  Cahfomia,  376  U.S.  340  (1964). 

(b)  Surplus.  The  Secretary  shall 
determine  from  time  to  time  when  water 
in  quantities  greater  than  "Normal"  is 
available  for  either  pumping  or  release 
irom  Lake  Mead  pursuant  to  Article 
11(B)(2)  of  the  decree  in  Arizona  v. 
Cahfomia  after  consideration  of  all 
relevant  factors,  including,  but  not 
limited  to,  the  following: 

(i)  The  requirements  stated  in  Article 
in(l)  of  these  Operating  Criteria; 

(ii)  Requests  for  water  by  holders  of 
water  delivery  contracts  with  the  United 
States,  and  of  other  rights  recognized  in 
the  decree  in  Arizona  v.  California; 

(iii)  Actual  and  forecast  quantities  of 
active  storage  in  Lake  Mead  and  the 
Upper  Basin  Storage  Reservoirs;  and 

(iv)  Estimated  net  inflow  to  Lake 
Mead. 

(c)  Storage.  The  Secretary  shall 
determine  from  time  to  time  when 


insufficient  mainstream  water  is 
available  to  satisfy  annual  consumptive 
use  requirements  of  7,500,000  acre-feet 
after  consideration  of  all  relevant 
factors,  including,  but  not  limited  to,  the 
following: 

(i)  The  requirements  stated  in  Article 
III(l)  of  these  Operating  Criteria; 

(ii)  Actual  and  forecast  quantities  of 
active  storage  in  Lake  Mead; 

(iii)  Estimate  of  net  inflow  to  Lake 
Mead  for  the  current  year; 

(iv)  Historic  streamflows,  including 
the  most  critical  period  of  record; 

(v)  Priorities  set  forth  in  Article  11(a) 
of  the  decree  in  Arizona  v.  California; 
and 

(vi)  The  purposes  stated  in  Article  1(1) 
of  these  Operating  Criteria. 

The  shortage  provisions  of  Article 
n(B)(3)  of  the  decree  in  Arizona  v. 
California  shall  thereupon  become 
effective  and  consumptive  uses  from  the 
mainstream  shall  be  restricted  to  the 
extent  determined  by  the  Secretary  to  be 
required  by  section  301(b)  of  Public  Law 
90-537. 

rv.  Definitions 

(1)  In  addition  to  the  definitions  in 
section  606  of  Public  Law  90-537,  the 
following  shall  also  apply: 

(a)  Spills,  as  used  in  Article  II(3)(c) 
herein,  means  water  released  from  Lake 
Powell  which  cannot  be  utilized  for 
Project  purposes,  including,  but  not 
limited  to,  the  generation  of  power  and 
energy. 

(b)  Surplus,  as  used  in  Article  III(3)(b) 
herein,  is  water  which  can  be  used  to 
meet  consujnptive  use  demands  in  the 
three  Lower  Division  States  in  excess  of 
7,500,000  acre-feet  aimually.  The  term 
"surplus"  as  used  in  these  Operating 
Criteria  is  not  to  be  construed  as  applied 
to,  being  interpretive  of,  or  in  any 
manner  having  reference  to  the  term 
"surplus"  in  the  Colorado  River 
Compact. 

(c)  Net  inflow  to  Lake  Mead,  as  used 
in  Article  111(3)  (b)(iv)  and  (c)(iii)  herein, 
represents  the  aimual  inflow  to  Lake 
Mead  in  excess  of  losses  from  Lake 
Mead. 

(d)  Available  capability,  as  used  in 
Article  11(4)  herein,  means  that  portion 
of  the  total  capacity  of  the  powerplant 
that  is  physically  available  for 
generation. 

(FR  Doc.  96-21216  Filed  8-19-96;  8:45  am) 

BILLING  CODE  43'&-*«-M 


INTERNATIONAL  DEVELOPMENT 
CORPORATION  AGENCv 


Overseas  *="!vate 
Corpcattor-,  SuDr 

Review    CC/rnr^t*^' 


n  vest^pf't 

Reaves" 


AGENCY:  Overseas  Private  Investment 
Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUIMIARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  pubUc  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  pubUc  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  June  14,  1996,  in  61  FR 
30257,  at  which  time  a  60  calendar-day 
comment  period  was  announced.  This 
comment  period  ended  on  August  13, 
1996.  No  comments  were  received  in 
response  to  this  Notice.  This 
information  collection  submission  has 
now  been  submitted  to  OMB  for  review. 
Comments  are  again  being  sohdted  on 
the  need  for  the  information,  its 
practical  utility,  the  accuracy  of  the 
Agency's  burden  estimate,  and  on  ways 
to  minimize  the  reporting  burden, 
including  automated  collection 
techniques  and  uses  of  other  forms  of 
technology. 

The  proposed  form  imder  review  is 
siunmarized  below. 

DATES:  Comments  must  be  received  on 
or  before  September  19,  1996. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer  and  the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW..  Washington.  DC  20527;  202/336- 
8565. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Docket  Library,  Room  10102,  725  17th 
Street,  NW..  Washington,  DC  20503, 
202/395-5871. 

Summary  of  Form  Under  Revien 

Type  of  Request:  Revision. 
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Title:  Sponsor  Disclosure  Report  in 
Support  of  an  Application  for 
Financing 

Form  Sumht'i-  OPIC-129. 

Frequency  of  L'se:  Once  per  project 
sponsor  per  project. 

Type  of  Respondents:  Individuals, 
business  or  other  institutions. 

Standard  Industrial  Classification 
Codes:  A\\. 

Description  of  Affected  Public:  U.S. 
companies  or  individuals  investing 
overseas  in  emerging  economies. 

Reporting  Hours:  4  liours  per  project. 

Sumber  of  Responses:  70  per  year. 

Federal  Cost  Si. 200  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234  fb)  and  (c)  of  the 
Foreign  .Assistance  Act  of  1961,  as 
amended. 

Abstmct  (Needs  and  Uses):  The 
Sponsor  Disclosure  Report  In  Support  of 
an  Application  for  Financing  requests 
information  as  required  per  OPIC's 
governing  legislation  Such  information 
is  needed  to  determine  whether  a 
project  and  its  sponsor  meet  eligibility 
criteria  for  OPIC  financing,  specifically 
with  regard  to  tjreditworthiness,  effects 
on  the  US  economy,  and  legislative 
and  regulatory  compUance. 

Dated:  -August  14,  1996. 
Marc  Monheimer. 

Senior  Commercial  Counsel.  Department  of 

Legal  Affairs. 

(FR  Doc  9&-21136  Filed  8-19-96:  8:45  am] 

BILUNG  COOe  321&-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  August  26. 1996  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-749  (Preliminary)— 

(Persulfates  from  the  People's  Republic 
of  China) — briefing  and  vote. 

5.  Outstanding  action  jackets: 

1.  GC-96-043,  Possible  APO  breach  in  an 
investigation  under  Title  VII  of  the  Tariff 
.\ctof  1930. 

2.  GC-96-044,  Initial  determination 
granting  a  motion  for  temporary  relief  in 
Inv.  No.  337-TA-383  (Certain  Hardware 
Logic  Emulation  Systems). 

In  accordance  with  Commission 
policv.  subject  matter  listed  above,  not 


disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  August  16, 1996. 

By  order  of  the  Commission. 
Doniu  R.  Koehnke, 
Secretary. 

[FR  Doc.  96-21338  Filed  8-16-fl6:  2:18  pm] 
eiUJNQCOOf  70iO-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

FY  1996  Community  Policing 

Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Community  Oriented  PoUcing 
Services  ("COPS")  announces  the 
availability  of  grants  to  support  the 
purchase  of  equipment  and  technology, 
and  the  procurement  of  support  services 
under  COPS  Making  Officer 
Redeployment  Effective  ("COPS  MORE 
96").  Eligible  applicants  under  COPS 
MORE  96  are  those  state,  local  and  other 
public  law  enforcement  agencies,  Indian 
tribal  governments,  other  public  and 
private  entities,  and  multi-jiuisdictional 
or  regional  consortia  that  employ  career 
law  enforcement  officers. 

DATES:  COPS  MORE  96  Application  Kits 
will  be  available  after  August  23,  1996. 
The  COPS  Office  will  accept 
apphcations  for  COPS  MORE  96  from 
September  9  through  October  31.  1996. 
Large  jurisdictions  (those  serving 
populations  greater  than  150,000)  are 
strongly  encouraged  to  apply  by 
September  9, 1996. 

ADDRESSES:  COPS  MORE  96 
Application  Kits  will  be  mailed  to  all 
eligible  agencies  or  may  be  obtained  by 
writing  to  COPS  MORE  96, 1100 
Vermont  Avenue,  NW.,  Washington, 
DC,  20530,  or  by  calling  the  Department 
of  Justice  Response  Center,  (202)  307- 
1480  or  1-800-421-6770,  or  tfie  full 
application  kit  is  also  available  on  the 
COPS  Office  web  site  at:  http:// 
www.usdoj.gov/cops.  Completed 
application  kits  should  be  sent  to  COPS 
MORE  96,  COPS  Office,  1100  Vermont 
Avenue.  NW..  Washington.  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Department  of  Justice  Crime  Bill 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770. 


SUPPLEMENTARY  INFORMATION: 
Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  rural  routes  in  this  nation. 
COPS  MORE  96  is  designed  to  expand 
the  time  available  for  community 
policing  by  current  law  enforcement 
officers,  rather  than  fund  the  hiring  or 
rehiring  of  additional  law  enforcement 
officers. 

COPS  MORE  96  permits  eligible 
agencies  to  seek  funding  for  the 
purchase  of  equipment  and  technology, 
and  the  procurement  of  support 
resources  (including  civiUan  persormel). 
As  a  result  of  this  funding,  the  number 
of  officers  redeployed  by  agencies  in 
community  policing  must  be  equal  to  or 
greater  than  the  number  of  officers  that 
would  result  from  grants  of  the  same 
amount  for  hiring  new  officers. 
.Application  Kits  will  be  available  after 
August  23,  1996.  Completed 
Applications  Kits  must  be  received  by 
the  COPS  Office  between  September  9 
and  October  31,  1996. 

.Apphcants  must  provide  a  thorough 
explanation  of  how  the  proposed 
redeployment  funds  will  actually  result 
in  the  required  increase  in  the  number 
of  officers  deployed  in  community 
pohcing.  Additionally,  the  applicant 
must  specify  withm  the  COPS  MORE  96 
Application  a  plan  for  continuing  the 
proposed  activity  following  the 
conclusion  of  COPS  MORE  96  funding. 
Technical  assistance  with  the 
development  of  community  policing 
plans  will  be  provided  to  jurisdictions 
in  need  of  such  assistance.  Grants  will 
be  made  for  up  to  75  percent  of  the  cost 
of  the  equipment,  technology,  or 
civilian  salaries  for  one  year,  with  the 
remainder  to  be  paid  by  state  or  local 
funds.  Waivers  of  the  non-federal  share 
will  be  considered  upon  a  showing  of 
severe  fiscal  distress.  COPS 
redeployment  funds  may  not  be  used  to 
replace  funds  that  eligible  agencies 
otherwise  would  have  devoted  to 
equipment,  technology,  or  civilian 
hiring. 

COPS  funding  must  be  allocated 
based  on  a  formula  previously 
established  by  Congress.  Under  this 
formula,  50  percent  of  the  annual  grant 
funds  are  awarded  to  jurisdictions 
serving  populations  over  150.000,  and 
50  percent  of  the  funds  are  awarded  to 
those  sePv-mg  150.000  or  below.  The 
COPS  Office  already  has  reached  the 
funding  limit  for  FY  96  for  smaller 
jurisdictions,  therefore  applications  for 
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the  larger  jurisdictions  will  be 
considered  first  Funding  for  the 
remaining  applicants  will  be  based 
upon  FY  97  appropriations 

An  award  under  COPS  MORE  96  will 
not  affect  the  eligibility  of  an  agency's 
application  for  a  grant  under  anv  other 
COPS  program 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDAj  reference  for  this 
program  is  16.710. 

Dated  .A  jgust  12. 1996. 
)oseph  E.  Braim. 
Director 
(PR  Dot   9&-21194  Filed  8-19-96;  8:45  am] 

BtLUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
pohcy,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Sadeane  Lang.  Independent 
Executrix  of  the  Estate  of  Donald  R. 
Lang,  Civil  Action  No.  1:94CV57,  was 
lodged  on  August  7, 1996  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Texas,  Beaumont 
Division.  Donald  R.  Lang  was  the  owmer 
and/or  operator  at  the  time  of  disposal 
of  hazardous  substances  of  the  Turtle 
Bayou  Superfund  Site  (also  known  as 
the  Petro-Chemical  Systems,  Inc.  Site) 
("Site"),  located  in  Liberty  County, 
Texas,  approximately  fifteen  miles 
southeast  of  the  City  of  Liberty  and 
approximately  sixty-five  miles  northeast 
of  Houston,  Texas.  The  Environmental 
Protection  Agency  ("EPA")  and  the 
Department  of  Justice  incurred  and 
continues  to  incur  costs  for  response 
actions  at  and  in  connection  with  the 
Site.  The  proposed  Consent  Decree 
provides  that  based  upon  a  limited 
ability  to  pay,  the  Defendant  will  pay 
$250,000  to  the  United  States  of  the  past 
costs  incurred  and  paid  by  EPA  and  the 
Department  of  Justice  through  January 
31, 1990. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Sadeane 
Lang,  Independent  Executrix  of  the 
Estate  of  Donald  R.  Lang,  DGJ  Ref.  #90- 
11-3-709. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  350  Magnolia  Avenue. 


Suite  150.  Beaumont.  Texas  77701;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency.  1445  Ross  Avenue. 
Dallas,  Texas  75202;  and  at  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor.  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in    • 
person  or  by  mail  from  the  Consent 
Decree  Librarv,  1120  G  Street  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Librarv. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section. 
(FR  Doc.  96-21199  Filed  8-19-96;  8:45  am) 

BILUNG  CODE  4410-01-M 


Antitrust  Division 

Anchorshade.  Inc.:  Competitive  Impact 
Statements;  Correction 

AGENCY:  Department  of  Justice. 
ACTION:  Correction. 

SUMMARY:  In  the  notice  regarding  United 
States  verses  AnchorShade,  Inc.,  which 
begins  in  Vol.  61,  No.  129  on  page 
34867,  in  the  issue  of  Wednesday,  July 
3, 1996,  make  the  following  correction: 
On  page  34868  in  the  second  column, 
on  line  16  under  "For  the  Defendant:" 
only  list  Barry  L.  Haley  and  his  address. 
Patricia  Jannaco,  with  her  address, 
should  have  been  listed  under  the  9th 
line,  under  Chief,  New  York  Office. 

Dated:  August  13,  1996. 

Rebecca  P.  Dick, 

Deputy  Director  Of  Operations,  Antitrust 
Division. 

(FR  Doc.  96-21193  Filed  8-19-96;  8:45  ami 

BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1993 — 
Cable  Television  Laboratories,  Inc.; 
Correction 

In  notice  document  (61  FR  38216)  in 
the  issue  of  July  23,  1996  make  the 
following  correction: 

On  page  38216-02,  in  the  third 
paragraph,  the  16th  through  the  19th 
lines  should  be  deleted  beginning  with 
the  words  "The  last  notification"  emd 
ending  vdth  the  date  "April  30,  1996  (61 
FR  19089)". 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-21197  Filed  8-19-96;  8:45  am) 

BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 —  United  Technologies 
Research  Center" 

Notice  is  hereby  given  that,  on  July . 
26,  1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  United 
Technologies  Research  Center 
("UTRC"),  an  unincorporated  operating 
unit  of  United  Technologies  Corporation 
("UTC"),  has  filed  written  notifications 
on  behalf  of  UTC  and  participants  in  the 
venture,  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  vmder  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  UTC,  Hartford.  CT.  acting  through 
UTRC.  East  Hartford,  CT,  Pratt  & 
Whitney  GESP,  West  Pahn  Beach,  FL. 
Hamilton  Standard,  Windsor  Locks,  CT, 
and  United  Technologies 
Microelectronics  Center.  Inc.,  Colorado 
Springs,  CO;  AlliedSignal  Inc., 
MorristowTi,  NJ,  acting  through  its 
Aerospace  Equipment  Systems  Division, 
Tempe,  AZ  and  Microelectronics  & 
Technology  Center,  Columbia,  MD;  The 
Boeing  Company,  Kent,  WA,  acting 
through  its  Defense  and  Space  Group. 
Kent,  WA;  Honeywell  Incorporated, 
Minneapohs.  MN,  acting  through  its 
Sohd  State  Electronics  Center, 
Plymouth,  MN;  Moog  Inc.,  East  Aurora, 
NY;  Parker  Hannifin  Corporation,  Irvin. 
CA,  acting  through  its  Control  Systems 
Division.  Irvine,  CA  and  Gull  Electronic 
Systems  Division,  Smithtown,  NY; 
Rockwell  International  Corporation. 
Thousand  Oaks,  CA,  acting  through  the 
Rockwell  Science  Center,  Thousand 
Oaks,  CA;  Toranaga  Technologies 
Corporation,  Carlsbad,  CA,  acting 
through  Toranaga  Technologies,  Inc., 
Carlsbad,  CA;  and  The  University  of 
Maryland,  at  College  Park.  MD. 

Its  general  areas  of  planned  activities 
are  to  engage  in  cooperative  research 
and  development  in  the  area  of  high 
temperature  distributed  control  systems 
including,  vsdthout  limitation,  the 
experimental  building,  finishing, 
assembly  and  testing  of  models, 
prototypes  and  equipment,  and  the 
development  of  materials  and  processes. 
The  aforementioned  parties  wdll  not 
individually  engage  in  production  of  the 
resulting  product  under  this  joint 
research  and  development  venture. 
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Membership  in  the  program  remains 
open,  and  IJTC  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  the  membership  or  planned 
activities. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitnist  Division. 
IFRDcx.  96-21 198  Filed  8-19-96;  8:45  ami 

ULUNG  COO€  441&-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0M6  Review; 
Comment  Request 

August  15,  1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  .'■eview  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L  104-13. 
44  U.S.C  Chapter  35).  Copies  of  these 
individual  ICRs.  with  appUcable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer.  Theresa  M.  OMalley  ((202) 
219-5095)  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-^720 
between  1  00  pm  and  4:00  p.m.  Eastern 
time.  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA.'ETA/OAVV/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget.  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

*  Evaluate  t^e  accuracy  of  the 
agencv  s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Migrant  and  Seasonal 
Farmworker  Program  Customer 
Satisfaction  Survey. 

OMB  Number  1205-Onew. 

Frequency:  On-time. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1.680. 

Estimated  Time  Per  Respondent  20 
minutes. 

Total  Burden  Hours:  560. 

Tofay  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Department  of  Labor 
-proposes  to  conduct  a  customer 
satisfaction  survey  of  current  and  former 
participants  of  the  Migrant  and  Seasonal 
Farmworker  Program.  Responses  will  be 
used  to  examine  the  relationships 
between  services  and  customer 
satisfaction.  Results  will  be  used  to 
guide  poUcy  and  program  level 
decisions  that  are  likely  to  improve 
services  to  customers. 
Theresa  M.  O'Malley, 
Acting  Departmental  Clearance  Officer. 
[PR  Doc.  96-21182  Filed  8-19-96;  8:45  am) 

BILUNO  COOE  4610-23-M 


Office  of  the  Secretary:  Advisory 
Committee  on  Veterans  Employment 

and  Training,  Notice  of  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
and  Office  of  Management  and  Budget 
Circular  A-63  of  March  1974,  and  after 
consultation  with  GSA,  the  Secretary  of 
Labor  has  determined  that  the  renewal 
of  the  Advisory  Committee  on  Veterans 
Employment  and  Training  is  in  the 
public  interest  in  coimection  with  the 
performance  of  duties  imposed  on  the 
Department  by  section  4110  of  title  38. 
United  States  Code. 

The  Advisory  Committee  on  Veterans 
Employment  and  Training  shall:  assess 
the  employment  and  training  needs  to 
veterans;  determine  the  extent  to  which 
the  programs  and  activities  of  the 
Department  of  Labor  are  meeting  such 
needs;  carry  out  such  other  activities 
that  are  necessary  to  make  the  reports 
and  reconunendations  required  by  law; 
and,  not  later  than  July  1  of  each  year, 
report  to  Secretary  of  Labor  on  the 
employment  and  training  needs  of 
veterans. 

The  Committee  shall  consist  of  at 
least  12.  but  not  more  than  18, 
individuals  appointed  by  the  Secretary 


UMI 


of  Labor  to  serve  as  members  of  the 
Advisory  Committee,  consisting  of: 
representatives  nominated  by  veterans' 
organizations  that  are  chartered  bv 
Federal  law  and  have  a  national 
employment  program:  and  not  more 
than  6  individuals  who  are  recognized 
authorities  in  the  fields  of  business, 
employment,  training,  rehabihtation,  or 
labor  and  who  are  not  employees  of  the 
Department  of  Labor. 

The  Advisory  Committee  will  report 
to  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training.  It  will 
function  solely  as  an  advisory  body  and 
in  compliance  with  the  provisions  of  the 
Federal  .Advisory  Committee  Act,  and 
its  charter  will  be  filed  under  the  Act. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Advisory  Committee  on  Veterans 
Employment  and  Training.  Such 
comments  should  be  addressed  to:  Mr. 
Charles  F.  Lee,  Executive  .Assistant, 
Office  of  the  Assistant  Secretary  for 
Veterans"  Employment  and  Training, 
U.S.  Department  of  Labor.  200 
Constitution  .Avenue,  N.W., 
Washington.  DC.  20210.  telephone 
(202) 219-9116 

Signed  at  Washington,  D.C.,  this  9th  day  of 
August,  1996. 

Robert  B.  Reich, 

Secretary  of  Labor 

[PR  Doc.  96-21183  Filed  8-19-96;  8:45  am) 

BILUNG  COOE  45ia-2:MM 


Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  Its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  .Act  of  1995 
(FR.A95)  (44  U.S.C.  3506fc)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properlv  as.sessed.  Currentlv,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collections  of 
.Agreement  and  Undertaking  (OWCP-1) 
and  Request  to  be  Selected  as  Payee 
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(CM-910).  A  copy  of  the  proposed 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 

notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  18,  1996.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evduate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on^ose  who 
eire  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses 

ADDRESSES:  Ms.  Margaret  J.  Sherrill, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  N.W.,  Room  S-3201, 
Washington.  D.C.  20210.  telephone 
(202)  219-7601  (this  is  not  a  toll-free 
number),  fax  (202)  219-6592. 

SUPPLEMENTARY  INFORMATION: 

Agreement  and  Undertaking 

/.  Background 

Coal  mine  operators  and  longshore 
companies  desiring  to  be  self-insurers 
are  required  by  law  (30  U.S.C.  933  BL 
and  33  U.S.C.  932  LS)  to  produce 
security  in  terms  of  an  indemnity  bond 
or  security  deposit.  Once  a  company's 
application  to  become  self-insured  is 
reviewed  by  the  Division  of  Coal  Mine 
Workers'  Compensation  (DCMWC)  or  by 
the  Division  of  Longshore  and  Harbor 
Workers'  Compensation  (DLHWC)  and  it 
is  determined  the  company  is 
potentially  eUgible,  an  amount  of 
security  is  determined  to  guarantee  the 
payment  of  benefits  required  by  the  Act. 
The  OWCP-1  form  is  executed  by  the 
self-insurer  who  agrees  to  abide  by  the 
Department's  rules  and  authorizes  the 
Secretary,  in  the  event  of  default,  to  file 
suit  to  secure  payment  from  a  bond 
underwriter  or  in  the  case  of  a  Federal 
Reserve  account,  to  sell  the  securities 
for  the  same  purpose.  A  company 


caimot  be  authorized  to  self-insure  until 
this  requirement  is  met.  Regulations 
estabUshing  this  requirement  are  at  20 
CFR  726.110  for  Coal  Mine/Black  Lung 
and  20  CFR  703.304  for  Longshore. 

//.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  determine  if  a 
coal  mine  or  longshore  company  is 
potentially  eligible  to  become  self- 
insured.  The  information  is  reviewed  to 
ensure  that  the  correct  amount  of 
negotiable  securities  are  deposited  or 
indemnity  bond  is  purchased  and  that 
in  case  of  default.  OWCP  has  the 
authority  to  utilize  the  securities  or 
bond.  If  this  Agreement  and 
Undertaking  were  not  required,  OWCP 
would  not  be  empowered  to  utilize  the 
company's  security  deposit  to  meet  its 
financial  responsibilities  for  the  coal 
mine  or  longshore  benefits  in  case  of 
default. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Agreement  and  Undertaking. 

0MB  Number:  1215-0034. 

Agency  Number:  OWCP-1. 

Affected  Public:  Businesses  or  other 
for-profit.  , 

TotaJ  Respondents:  300. 

Frequency:  On  occasion. 

TotaJ  Responses:  300. 

Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  75. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $105 

Request  to  be  Selected  Payee 

/.  Background 

Benefits  are  payable  by  the 
Department  of  Labor  to  miners  who  are 
totally  disabled  due  to  pneumoconiosis 
and  to  certain  survivors  of  a  miner 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  as  amended  (30 
U.S.C.  901).  If  a  beneficiary  is  incapable 
of  handling  his  affairs,  the  person  or 
institution  responsible  for  his  care  is 
required  to  apply  to  receive  the  benefit 
payments  on  the  beneficiary's  behalf. 
The  CM-910  is  the  form  that  is 
completed  by  representative  payee 
applicants.  The  payee  applicant 
completes  the  form  and  mails  it  for 
evaluation  to  the  district  office  that  has 
jurisdiction  over  the  beneficiary's  claim 
file.  The  collection  of  this  information  is 
required  under  20  CFR  725.504-513. 

77.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 


information  in  order  to  carry  out  its 
responsibihty  to  determine  the 
relationship  of  the  applicant  to  the 
beneficiary  and  to  assess  the  applicant's 
abiUty  to  undertake  the  responsibilities 
of  representative  payee. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  to  be  Selected  Payee. 

0MB  Number:  1215-0166. 

Agency  Number:  CM-910. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  Not-for-profit  institutions. 

Total  Respondents:  600. 

Frequency:  Once. 

Total  Responses:  600. 

Average  Time  per  Response:  20 
minutes. 

Estimated  Total  Burden  Hours:  200. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $210. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OfBce  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  pubUc  record. 

Dated:  August  15,  1996. 
Cecily  A.  Raybum, 

Director,  Division  of  Financial  Management,  • 
Office  of  Management,  Administration  and 
Planning,  Employment  Standards 
Administration. 

[PR  Doc.  96-21181  Filed  8-19-96;  8:45  am] 

BILLING  CODE  4510-27-M 


Bureau  of  Labor  Statistics 


Proposed 
Request 


iection;  Comment 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnmients  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soUciting 
comments  concerning  the  proposed 
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revision  of  the    National  Longitudinal 
Survey  of  Women." 

A  copy  of  the  proposed  infonnation 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  21.  1996. 

BLS  is  particularly  interested  in 
comments  which  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  E)ivision  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  NE.,  Washington.  DC  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Longitudinal  Survey 
(NLS)  of  Women  has  been  conducted 
since  the  late  1960's.  Historically,  the 
NLS  of  Women  was  collected  as  two 
surveys,  the  Survey  of  Work  Experience 
for  Mature  Women  and  the  Survey  of 
Work  Experience  for  Young  Women.  In 
1995  the  Census  Bureau  combined  the 
mature  and  young  women's  cohort  into 
one  panel. 

The  data  collected  by  the  NLS  of 
Women  will  contribute  to  the 
knowledge  about  labor  market  processes 
involved  in  the  work  to  retirement 
transition,  and  opportunities  and 
services  for  women  who  desire  to  enter 
or  reenter  the  labor  force.  Survey  data 
will  contribute  to  the  knowledge  about 
women's  ability  to  succeed  in  the  job 
market  and  how  their  levels  of  success 
relate  to  educational  attainment, 
vocational  training,  prior  occupational 


experiences,  general  and  job-specific 
experiences,  and  retirement  decisions 
The  NLS  research  contributes  to  the 
formation  of  national  policy  in  the  areas 
of  education,  training  and  employment 
programs,  unemployment 
compensation,  and  social  security 
benefits.  In  addition,  members  of  the 
academic  conununity  publish  articles 
and  reports  based  on  these  NLS  data  for 
the  Department  of  Labor  (DOL)  and 
other  fimding  agencies.  The  DOL  uses 
the  changes  measured  in  the  labor 
market  to  design  programs  that  would 
ease  employment  and  unemplo}mient 
problems.  The  survey  design  provides 
data  gathered  over  time  to  form  the  only 
data  set  that  contains  this  information. 
Without  the  collection  of  these  data,  an 
accxirate  longitudinal  data  set  could  not 
be  provided  to  researchers  and  policy- 
makers, and  the  DOL  could  not  perform 
its  policy-  and  report-making  activities, 
as  described  above. 

n.  Current  Actions 

The  1997  NLS  of  Women  will 
document  work  experience,  labor  force 
attachment,  participation  in  educational 
or  training  programs,  financial 
situations,  health  status  and  health 
benefits.  The  survey  will  identify  any 
significant  trends  in  the  woman's  work 
experience  as  a  whole.  It  wnll  continue 
to  obtain  detailed  information  on  the 
work  history  and  pension  coverage  of 
the  respondent's  husband.  In  addition, 
it  will  obtain  information  on 
respondents  who  give  (or  receive)  time 
or  money  to  (or  from)  parents  as  well. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  National  Longitudinal  Suryey  of 
Women. 

OMB  Number:  1220-0110. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  7,221. 

Frequency:  Bieiuiially. 

Total  Responses:  7,221. 

Average  Time  Per  Response:  64.5 
minutes. 

Estimated  Total  Burden  Hours:  7,762 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  Summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 


Signed  at  Washington,  DC,  this  15th  day  of 

August,  1996 

Peter  T.  Spolarich, 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

[FR  Doc.  9ft-21l84  Filed  8-19-96;  8:45  amj 

BILLING  CODE  4510^4-M 


Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  estabhshed  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act,  will  meet  on  September  12 
and  13,  1996,  in  Room  C5 5 20, -Seminar 
Room  6,  of  tile  Department  of  Labor 
Building  located  at  200  Constitution 
Avenue  NW,  Washington,  DC.  The 
meeting  is  open  to  the  public  and  virill 
begin  at  9:00  a.m.  each  day  lasting  until 
approximately  4:00  p.m.  the  first  day 
and  3:00  p.m.  the  second  day. 

Agenda  items  will  include:  a  brief 
overview  of  current  activities  in  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH);  presentation 
of  the  HazCom  Workgroup's  final  draft 
report  to  the  full  committee  for  action; 
a  discussion  of  NIOSH  plans  for  the 
implementation  of  the  National 
Occupational  Research  Agenda  (NORA); 
a  discussion  of  OSHA  compliance  and 
related  intervention  initiatives;  a  brief 
report  on  activities  related  to 
ergonomics  and  the  formation  of  a 
NACOSH  Ergonomics  Workgroup;  and  a 
continuation  of  the  committee's 
plaiming  session  to  determine  issues 
and  topics  for  future  committee  action. 

Two  new  members  have  been 
appointed  to  serve  two-year  terms.  They 
are:  Rebecca  F.  Moreland,  President  of 
Chesapeake  Occupational  Health 
Services,  Inc.,  who  will  be  a 
Management  Representative;  and 
Margaret  Mock  Carroll,  Manager  of 
Safety  Engineering  for  Sandra  National 
Laboratories  who  will  be  a  Safety 
Representative. 

Three  members  whose  terms  expired 
in  June  have  been  reappointed.  They 
are:  Nancy  Lessin,  Senior  Staff  for 
Policy  at  the  Massachusetts  Coalition  for 
Occupational  Safety  and  Health  (Pubfic 
Representative);  Peg  Semineirio,  Director 
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of  Occupational  Safety  and  Health  for 
the  AFL-aO  (Labor  Representative); 
and  Andrea  K.  Taylor,  Occupational 
Health  Consultant  to  United  Auto 
Workers  (Health  Representative). 

In  addition,  one  year  has  been  added 
to  the  tenns  of  the  following  members: 
Kenneth  J.  Zeller.  Indiana 
Commissioner  of  Labor  (PubUc 
Representative);  Kathleen  M.  Rest, 
Associate  Professor,  Occupational 
Health  Program,  University  of 
Massachusetts  Medical  Center  (Public 
Representative  and  Committee  Chair); 
Henry  B.  Lick,  Manager  of  Industrial 
Hygiene  for  Ford  Motor  Company 
(Management  Representative);  Michael 
J.  Wright,  Director  of  Health,  Safety  and 
the  Environment  for  United 
Steelworkers  (Labor  Representative); 
Kenneth  D.  Brock,  Senior  Vice  President 
and  General  Manager  of  Liberty  Mutual 
Insurance  (Safety  Representative);  and 
James  A.  Merchant,  Professor  of 
Preventive  and  Internal  Medicine, 
University  of  Iowa  (Health 
Representative). 

One  additional  Public  Representative 
has  been  selected  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  and  is  currently  being 
processed  by  the  Health  and  Human 
Services  E)epartment. 


Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Ms. 
Goodell  before  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  wall 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisory 
Committee  may  be  allowed  to  speak  to 
the  extent  time  permits,  at  the  discretion 
of  the  Chair  of  the  Advisory  Committee. 
Individuals  with  disabilities  who  need 
special  accommodations  should  contact 
Tom  Hall  one  week  before  the  meeting 
at  the  address  indicated  below. 

An  official  record  of  the  meeting  vdll 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
219-7500). 

-DC  AJOmONALINFORMi-  ON  CONTACT: 
Joanne  Goodell,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  Room  N-3641,  200 
Constitution  Avenue,  NW,  Washington, 


DC,  20210,  telephone  (202)  219-8021, 
ext.  107. 

Signed  at  Washington,  D.C.  this  12th  day 
of  August,  1996. 

Joseph  A.  Dear,  ^' 

Assistant  Secretary  of  Labor. 

[PR  Doc.  96-21185  Filed  8-19-96;  8:45  am] 

BILLING  CODE  4510-26-4I 


LEG'-.,  SEf^'v'Ct: 


ION 


Net  re    *  ":ent  to  Compete  for  1997 

Cor^pe*!t;ve  3'??"' '-u'^u':; 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  Apphcants. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 
hereby  announces  those  appUcants  who 
have  filed  a  Notice  of  Intent  to  compete 
for  1997  grant  funds. 
DATES:  Grant  proposals  must  be  received 
at  LSC  offices  by  5:00  p.m.  EST,  August 
21, 1996. 

ADDRESS:  Legal  Services  Corporation — 
Competitive  Grants,  750  First  Street 
N.E.,  10th  Floor,  Washington.  DC 
20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Rorie,  Office  of  Program 
Services,  (202)  33&-8866. 


Service  areas 
identified  in  LSC 

RFP 
(August  1996) 


AL-1    .. 
AL-2  .. 
AL-3  .. 
MAL  ... 
AK-1   .. 
NAK-1 
AZ-1   .. 
AZ-2  .. 
AZ-3  .. 
AZ-4  .. 
MAZ  ... 
NAZ-1 
NAZ-2 
NA2-3 
NA2-4 
NAZ-6 
AR-1  .. 
AR-2  .. 
AR-3  .. 
AFM  .. 
AR-5  .. 
MAR  ... 
CA-1  ... 
CA-2  ... 
CA-3  ... 
CA-4  ... 


CA-5 

CA-6 
CA-7 
CA-7 


Name  of  organization 


LegaUServices  Corporation  of  Alabama,  Inc.,  Ah^lCUS  Staffing,  Heart  of  Dixie  Legal  Services. 

Legal  Sen/ices  of  Nortfi-Central  Alat>ama,  Inc.,  AMICUS  Staffing,  Heart  of  Dixie  Legal  Services. 

Legal  Services  of  Metro  Birmingham,  Inc.,  AMICUS  Staffing,  Heart  of  Dixie  Legal  Services. 

Legal  Services  Corporation  of  Alabama,  Inc.,  AMICUS  Staffing,  Heart  of  Dixie  Legal  Services. 

Alaska  Legal  Services  Corporation. 

Alaska  Legal  Services  Corporation. 

Pfnal  &  Gila  Counties  Legal  Aid  Society,  J.  Keith  Bohren. 

DNA — People's  Legal  Services,  Inc. 

Community  Legal  Sen/ices,  Inc.,  J.  Keith  Bohren. 

Southern  Arizona  Legal  Aid,  Inc. 

Community  Legal  Services,  Inc.,  Pinal  &  Gila  Counties  Legal  Aid  Society. 

Pinal  &  Gila  Counties  Legal  Aid  Society. 

Community  Legal  Services,  Inc.,  J.  Keith  Bohren. 

Papago  Legal  Services,  Inc. 

Southern  Arizona  Legal  Aid,  Inc.,  J.  Keith  Bohren. 

DNA — People's  Legal  Services,  Inc. 

Ozark  Legal  Services,  AMICUS  Staffing, 

Legal  Services  of  Northeast  Arkansas,  Inc.,  AMICUS  Staffing. 

Western  Arkansas  Legal  Services,  AMICUS  Staffing. 

East  Arkansas  Legal  Services,  AMICUS  Staffing. 

Center  For  Arkansas  Legal  Services,  AMICUS  Staffing. 

Center  For  Arkansas  Legal  Services. 

California  Indian  Legal  Services,  Inc. 

Jones  and  Kramer,  LLC,  Greater  Bakersfield  Legal  Assistance,  Inc. 

Central  California  Legal  Services. 

Legal  Aid  Foundation  of  Long  Beach,  Group  E.D.O.,  Law^  Office  of  Matthew  Elliot  Green,  Nat'l  Hispanic  Education  Fndt.  &  Lgl 
Defense  Fund,  ArnoW  Lutz,  Malcolm  Stephen  McNeil. 

Legal  Aid  Foundation  of  Los  Angeles,  Chassman,  Young  &  Seelig,  LLP,  J.  Keith  Bohren,  Group  E.D.O.,  Law  Office  of  Mat- 
thew Elliot  Green.  Nafl  Hispanic  Education  Fndt.  &  Legal  Defense  Fund,  Arnold  Lutz,  Makx)lm  Stephen  McNeil. 

J.  Keith  Bohren,  Legal  Aid  Society  of  Alameda  County. 

Channel  Counties  Legal  Services  Association. 

Legal  Aid  Foundation  of  Santa  Bartara  County,  Group  E.D.O.,  Arnold  Lutz,  Oxnard  Legal  Clinic.  Inc. 
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Service  areas 

identifieO  m  LSC 

RFP 

(August  1996) 


CA-8 


:a-9 


CA-10 
CA-11 
CA-12 
CA-13 
CA-14 

CA-15 
CA-16 
CA-17 
CA-18 
CA-19 
CA-20 
CA-21 
CA-22 
CA-23 

NCA-1 
MCA-1 
CO-1   .. 
CO-2  .. 
CO-3  .. 
CO-4   .. 
MCO  ... 
NCO-1 
CT-1  ... 


NCT-1 
DE-1  . 
MDE  .. 
DC-1  . 

FL-1  .. 
FL-2  .. 
FL-3.. 
FL-4.. 
FL-5.. 
FL-6.. 
FL-7  .. 
FL-8.. 
FL-9  .. 
FL-10 
FL-11 
FL-1 2 
MFL  ... 
GA-1  . 
GA-2  . 
MQA.. 
QU-1 
HM  .. 
MHI  ... 
NHM 
'D-1  ... 
MID  ... 
NlD-1 
IL-1  ... 
IL-2  ... 
IL-3  ... 
IL-4  ... 
IL-5  ... 
MIL  .... 
'N-1  .. 
■Ni-2  ... 
IN-3  .. 
IH-4  .. 
MIN  .... 
IA-1    .. 


Name  of  organization 


San  Fernando  Valley  Neighborhood  Legal  Seroices,  Inc..  Group  E.D.O.,  Law  Office  of  Matthew  Elliot  Green.  MafI  Hispanic 

Education  Fndt.  &  Legal  Defense  Fund.  Arnold  Lutz. 
LS  Program  for  Pasader^  &  San  Gatxiel-Pomona  Valley,  California  Meicari  America ^    Ccnnunin    -ouraation    Group 

E.D.O.,  Nari  Hispanic  Education  Fndt  &  Legal  Defense  Fund,  Arnold  Lutz. 
Legal  Aid  Society  of  San  Mateo  County. 
Contra  Costa  Legal  Services  Foundation,  J.  Keith  Bohren. 
Inland  Counties  Legal  Services  Inc.,  Group  E.D.O. 
Legal  Services  of  Northern  Califomia  Inc.,  J.  Keith  Bohren. 
Legal  Aid  Society  of  San  Diego,  Inc.,  J.  Keith  Bohren,  The  Women's  Legal  Center  of  San  Diego,  Inc..  Ma  Mehta,  Arnold 

Lutz. 
George  Siddeil,  Califomia  Rural  Legal  Assistance,  Inc.,  Group  E.D.O. 
San  p'-ancisco  Neightx)rhood  Lgl  Assist  Fndt,  J.  Keith  Bohren,  Arnold  Lutz. 
_9<ja  -id  of  Marin. 

Community  Legal  Services,  Inc.,  Arnold  Lutz. 
Legal  Aid  Society  of  Orange  County,  Inc.,  Arnold  Lutz. 
Legal  Aid  for  the  Central  Coast 

GMrge  Siddeil,  Tulare/Kings  Counties  Legal  Services.  Inc.  '  ' 

Legal  Aid  for  the  Central  Coast  J-  Keith  Bohren. 
Redwood  Legal  Assistance. 
Califomia  Rural  Legal  Assistance,  Inc.,  Legal  Aid  Foundation  of  Santa  Barbara  County,  Group  E.D.O.,  Oxnard  Legal  Clinic, 

Inc. 
Legal  Aid  Foundation  of  Santa  Bartjara  County,  California  Incfian  Legal  Services,  Inc. 
J.  Keith  Bohren. 
Pikes  Peak  Legal  Services. 
Colorado  Rural  Legal  Services,  Inc. 
Legal  AM  Society  ol  Metropolitan  Denver,  Inc. 

Colorado  Rural  Legal  Sewtees,  Inc.,  Puebto  County  Legal  Services,  Inc.,  Patrick  Joseph  Canty,  p  Kes  -eax  .egal  Services. 
Colorado  Rural  Legal  Services,  Inc. 
Colorado  Rural  Legal  Servk^s,  Inc. 
Statewide  Legal  Services  of  ConnectKut,  Inc. 


MCT Statewide  Legal  Services  of  Connectwut,  Inc. 


No  -pDiica'^t 

^eqa,  St',  ces  Corporation  of  Delaware,  Inc. 
Legal  Aid  Bureau,  Inc. 

Arohlocesan  Legal  Network  of  Catholic  Charities,  Thompson  &  Scott,  P.C.,  Neighoomood  LS  Program  of  the  District  of  Co- 
lumbia. Gregory  L.  A.  Thomas,  Lawrence  &  Associates  Legal  Group. 
Central  Florida  Legal  Services,  Inc.,  AMICUS  Staffing. 
Legal  Aid  Service  of  Broward  County,  Inc.,  AMICUS  Staffing. 

Ftorida  Rural  Legal  Servrces,  Inc..  State  of  FtorkJa— 15th  Judcial  Circuit,  AMICUS  Staffing. 
Jacksonville  Area  Legal  Aid,  Inc..  AMICUS  Staffing.  ^ 

Legal  Services  of  Greater  Miami,  Inc.,  AMICUS  Staffing. 
Legal  Services  of  North  Florida,  Inc.,  AMICUS  Staffing. 
Greater  Orlando  Area  Legal  Services,  Inc.,  AMICUS  Staffing. 
Bay  Area  Legal  Services,  Inc.,  AMICUS  Staffing. 
Wrthlacoochee  Area  Legal  Servk»s,  Inc.,  AMICUS  Staffing. 
Three  Rivers  Legal  Servrces,  Inc.,  AMICUS  Staffing. 
Norttiwest  Florida  Legal  Servk»s,  Inc.,  AMICUS  Staffing. 
Gulfcoast  Legal  Services,  Inc.,  AMICUS  Staffing. 
FkMida  Rural  Legal  Servk:es,  Inc. 

Atlanta  Legal  Aid  Society,  Inc.,  Gwinnett  County  Administrative  Office  of  the  Courts,  AMICUS  Staffing. 
Georgia  Legal  Servk:e8  Program,  AMICUS  Staffing. 
Georgia  Legal  Servfc»s  Program. 
Guam  Legal  Servk^es  Corporatkxi. 
Legal  Akl  Society  of  Hawaii. 
Legal  Aid  Society  of  Hawaii. 
Native  "awaJtan  Legal  Corporation. 
da.'ic  ..egai  Aid  Services,  IrK. 
daho  ^^qai  Aid  Services,  Inc. 

aarii    ...;ca  An  Services.  Inc.  ' 

Zoo   lu-^'.    dual  Assistance  FourxJation,  Inc. 
Legai  Ass  stance  •     .^dation  of  Chicago,  Rot)ert  Sharp,  Jr. 
Land  o'  .  ^' d'   ,  eya  Assistance  Foundatk)n,  lnc.122. 
^'a  r  -  State  Legal  Servk:es,  Inc. 
Aest  Central  Illinois  Legal  Assistance. 
Legal  Assistance  Foundatton  of  Chk:ago.  ' 
Legal  Services  of  Maumee  Valley,  Inc. 
^ega;  Services  of  Northwest  Indiana,  Inc. 
Legal  Servk»s  OrganizatKm  of  Indiana,  Inc. 
Legal  Services  Program  of  Northern  Indiana.  Inc. 
Legal  Services  Organizatk)n  of  Indiana,  Inc. 
Legal  Services  Corporation  of  Iowa. 
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ben/'ice  areas 
aentified  m  LSC 

RFP 
(August  1 996) 

IA-2  

MIA  

KS-1  

MKS 

KY-1  _ 

KY-2  

KY-3  

KY-^  

KY-5  

KY-6  ^ 

KY-7  „ 

MKY  

LA-1    

LA-2  

LA-3  

LA-4  .' 

LA-5 

LA-6  

LA-7  

LA-8  

MLA  

ME-1    

MME   

NME-1  

MD-1  

MMD  

MA-1   

MA-2  

MA-3  

MA-4  

MA-5  

MA-6  

MA-7  

MMA  

MI-1  

MI-2 

MI-3 - 

MM 

MI-5 

MI-6 

MI-7 

MI-«  

MI-9  

MI-10 

MI-11  

MMI  

NMI-1   

MP-1    

MMN  

MN-1   

MN-2  

MU-3  

MN-4  

MN-5  

NMNt-1  

MMS   

MMS    

MS-1    

MS-2  _.... 

MS-3  » 

MS-4   

MS-5  

MS-6  

NMS-1  _. 

MMO  

MO-1   

MO-2  

MO-3  

MQ-4     

M05  


Name  of  organization 


Legal  Aid  Society  of  Polk  County. 

Legal  Sen/ices  Corporation  of  Iowa. 

Kansas  Legal  Services,  Inc. 

Kansas  Legal  Services,  Inc. 

Northern  Kentucky  Legal  Akl  Society,  Inc.,  AMICUS  Staffing. 

Legal  Aid  Society,  Inc.,  AMICUS  Staffing. 

Central  Kentycky  Legal  Seorices,  Inc.,  Norttieast  Kentucky  Legal  Services,  Inc.,  AMICUS  Staffing. 

Northeast  Kentucky  Legal  Services,  Inc.,  AMICUS  Staffing. 

Appal«:hian  Research  and  Defense  Fund  of  Kentucky,  AMICUS  Staffing. 

Cumberland  Trace  Legal  Services,  Inc.,  AMICUS  Staffing. 

Western  Kentucky  Legal  Services,  Inc.,  AMICUS  Staffing. 

Appalachian  Research  and  Defense  Fund  of  Kentucky. 

Cajsital  Area  Legal  Services  Corporation,  Dele  A.  Adebamiji  &  Associates,  AMICUS  Staffing. 

Soutfiwest  Louisiana  Legal  Sendees  Society,  Inc.,  AMICUS  Staffing. 

North  Louisiana  Legal  Assistance  Corporatton,  AMICUS  Staffing. 

New  Orleans  Legal  Assistance  Corporation,  Mark  S.  Smith,  AMICUS  Staffing. 

Northwest  Louisiana  Legal  Ser>nces,  Inc.,  AMICUS  Staffing. 

Acadiara  Legal  Service  Corporation,  AMICUS  Staffing. 

Kisatchie  Le^  Servk;es  Corporation,  AMICUS  Staffing. 

Southeast  Louisiana  Legal  Services  Corporation,  James  R.  Jenkins,        AMICUS  Staffing. 

AMICUS  Staffing,  Acadiana  Legal  Servk»  Corporation. 

Pine  Tree  Legal  Assistance,  Inc. 

Pine  Tree  Legal  Assistance,  Inc. 

Pine  Tree  Legal  Assistance,  Inc. 

Legal  Akl  Bureau,  Inc.,  Gregory  L.  A.  Thomas. 

Legal  Akj  Bureau,  Inc. 

Volunteer  Lawyers  Proj.  of  the  Boston  Bar  Assoc.,  Inc. 

South  Mkldlesex  Legal  Servrces,  Inc. 

Legal  Services  for  Cape  Cod  and  Islands,  Inc. 

Merrimack  Valley  Legal  Services,  Inc. 

New  Center  for  Legal  Advocacy. 

Massachusetts  Justice  Project,  Inc. 

Massachusetts  Justice  Project,  Inc. 

Massachusetts  Justice  Project,  Inc. 

Legal  Services  of  Southeastern  Michigan,  Inc. 

LS  Organization  of  Southcentral  Mrchigan,  Inc. 

Wayne  County  Neight)ortiood  Legal  Services,  Inc. 

Legal^n^ces  of  Eastern  Michigan. 

Legal  Akl  of  Central  Michigan. 

Lakeshore  Legal  Services,  Inc. 

Oakland  Livingston  Legal  Akl. 

Berrien  County  Legal  Services  Bureau,  Inc. 

Legal  Services  of  Northern  Mchigan,  Inc. 

Legal  Akl  of  Western  Michigan. 

Legal  Aid  Bureau  of  Souttiwestem  Mchigan,  Inc. 

Legal  Sen/k:es  of  Southeastern  Michigan,  Inc..  Mk:higan  Migrant  Legal  Assistance  Project.  Inc.,  Legal  Services  of  Eastern 

Mk^lvgan. 
Mk:higan  Indian  Legal  Services,  Inc. 
Mkjronesian  Legal  Servrces  Corporation. 
Southern  Minnesota  Regkxial  Legal  Services,  Inc. 
Legal  Aid  Servne  of  Northeastern  Minnesota. 
Judk^are  of  Anoka  County,  Inc. 
Central  Minnesota  Legal  Services.  Inc. 
Legal  Services  of  Northwest  Minnesota  Corporation. 
Southern  Minnesota  Regional  Legal  Services,  Inc. 
Anishinabe  Legal  Services,  inc. 

East  Mississippi  teqa  Se-vices  Corporation,  CenbBi  Mississippi  Legal  Servtees. 
AMICUS  Sta«ing 

Ce'-t'a  Mississippi  ...ega  Se-.tces,  AMICUS  Staffing. 
No^*'  Missssipp  ^..'a  ..ega  Se^ices,  Irx;.,  AMICUS  Staffing. 
Souir  Mississippi  _eaa  Se-^vce?  :    poration,  AMICUS  Staffing. 
East  Mississippi  L.ega  Se-^ces  C-orporation,  AMICUS  Staffing. 
Southeas;  Mississippi  .^egai  Services  Corporation,  AMICUS  Staffing. 
SouTbwes'  Mississippi  ..ega  Services  Corporation,  AMICUS  Staffing. 
Choctavv  ^egai  Defense  j^tce   AMICUS  Staffing. 
Legai  Ate  of  Aester^-  Missour- 
Southeast  Missojr-  ^eqa  Services,  Inc. 
Merarriec  Area  ^ega  Aic  C.oax>ration. 
^ega  Aid  of  Wester'-  Missou- 
v.egai  Services  o'  Eastern  Missouri,  Inc. 
Mio-Missou'-  ,  eqa:  Se'^'ices  Corporation. 
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service  areas 

identified  in  LSC 

RFP 

(August  1996) 

MO-6  

MMT 

MT-1  

NMT-1  

MNE „... 

NE-1  

NE-2 

NE-3 

NNE-1  

MNV  

NNV-1   

NV-1  

MNH 

NH-1  

MNJ  „... 

NJ-1   

HS-2  _... 

NJ-3  

NJ-4  

NJ-6  

NJ-6  

NJ-7  

NJ-«  

NJ-9  

NJ-10  

NJ-11   

m^■^2 

NJ-13  

NJ-1 4  

MNM  

NM-1  

NM-2  

NM-3  

NM-4  

NNM-'  

NNf^j  ,..„ 

NNM-3  

MNY  

NY-1  

NY-2 

NY-3 

hfY-A 

^fy'-5 

NY-6 

NY-7  

NY-8 

NY-9 

NY-10  

NY-1 2  

NY-13  

NY-1 4  

NY-1 5  

NY-1 6  

NY-1 7  

MNC 

NC-1  

NC-2 

NC-3 

NC-4 

NNC-1  .„ 

MND 

N[>-1  

Nt>-2 :. 

NND-'    

NND-2  

MOH  

OH-1   

OH-2  „ 

OH-3    

Q^-^ — J      

OH-5     


Name  of  organization 


Legal  Aid  at  Southwest  Missouri. 

Montana  Supreme  Court  Administrator's  Office,  Montana  Legal  Services  Associatior 

Montana  Sucreme  Court  Administrator's  Office,  Montana  Legal  Services  Associatior 

Montar  a  supreme  Court  Administrator's  Office,  Montarui  Legal  Services  Association 

vVester^^  Nt^cifiSKa  Legal  Services,  inc. 

^aga  5er,-ces  .:  Soi^ieast  Netxaska. 

Legal  Aid  Society,  Inc. 

Western  Nebraska  Legal  Servtees,  Inc. 

Legal  Aid  Society,  Inc.  • 

Nevada  ^.egai  St'nyices,  Inc. 

Nevada  ^ega'  5f'rvices,  Inc. 

Nevada  Legai  Sen/ices,  Irx:. 

Pine  T'ee  Lega:  Assistance,  Irx:. 

New  Hampsni'tt  .e<_ja^  Sen/ices,  Inc. 

Carnden  =)egt  r  a  ^egai  Senvices,  Inc.,  Law  Office  of  Lynn  A.  Kenneally,  Peter  S.  Kolior/,  Esq. 

CaDe-A'!;r-rii:  ...egai  Services,  Inc. 

VVar'e'  ::-o-.jrr.  Legal  Services,  IrK. 

Cam<jer-  Ofigional  Legal  Services,  Irw. 

'  cr  :  ,.;^^  ^egai  Services  Corporation,  Peter  S.  Kollory,  Esq. 
":^ntefX"   :c,r^%  -  pgal  Service  Corporation. 
Berge"  ir-u^^u  ..ega^  -Jervices. 
-udsof     con'v    Agj  Services  Corporation. 
Essex  Newa'K  .ega  Servk»s  Project,  Inc.,  Peter  S.  Kolkwy,  Esq. 
Middlesex  Count,  _egal  Services  Corporation,  Peter  S.  Kollory,  Esq. 
Passaic  County  Legal  Aid  Society. 
Somerset-Sussex  Legal  Services  Corporation. 

Ocean-Monnx)uth  Legal  Services,  Inc.,  Law  Office  of  Lynn  A  Kenneally. 
Legal  Aid  Society  of  Mercer  County. 
Legal  Aid  Society  of  Morris  County. 
Southern  New  Mexkx)  Legal  Services,  Inc. 
DNA-People's  Legal  Servk^s,  Inc. 
Legal  Akj  Society  of  AKxx^uerque,  Inc. 
Southern  New  Mexkx)  Legal  Services,  Inc. 
Northern  New  Mexkx)  Legal  Servrees,  Inc. 
Southern  New  Mexico  Legal  Servk:es,  Inc. 
DNA-People's  Legai  Servk^s,  Inc. 
Indian  Puebki  Legal  Servnes,  Inc. 

Legal  Akl  Society  of  Mkl-New  York,  Inc.,  Monroe  County  Legal  Assistance  Corporation. 
Legal  Akl  Society  of  Northeastern  New  York,  Inc. 

Oak  Orchard  Legal  Services,  Inc.,  Monroe  County  Legal  Assistance  Corporatton. 
Legai  AkJ  for  Broome  and  Chenango. 
Neightxjrhood  Legal  Services,  Inc. 
Chautauqua  County  Legal  Services,  Inc. 
Chemung  County  NeighbortKXxl  Legal  Servces,  Inc. 
Nassau/Suffolk  Law  Services  Committee,  Inc. 
Legal  Aid  Society  of  Rockland  County,  Inc. 
Legal  Services  for  New  York  City. 
Niagara  County  Legal  AkJ  Society,  Inc. 
Monroe  County  Legal  Assistance  Corporatkxi. 
Legal  Services  of  Central  New  York,  Inc. 
Legal  AkJ  Society  of  Mkt-New  York,  Inc. 
Westchester/Putnam  Legal  Servk^es,  Inc. 
North  Country  Legal  Sen/ices,  Inc. 
Southern  Tier  Legal  Services. 
Legal  Services  of  North  Carolina.  Inc. 
Legal  Services  of  North  Carolina,  Inc.,  AMICUS  Staffing. 
Legal  Servk»s  of  Southern  Piedmont,  Inc.,  AMICUS  Staffing. 
Nc?th  Central  Legal  Assistance  Program,  Inc.,  AMICUS  Staffing. 
Legal  Akl  Society  of  Northwest  North  Carolina,  Inc.,  AMICUS  Staffing. 
Legal  Sen/ices  of  North  Carolina,  Inc.,  AMICUS  Staffing. 
Southern  Minnesota  Regional  Legal  Servk:es,  Inc. 
Legal  Assistance  of  North  Dakota,  Inc.         " 
North  Dakota  Legal  Services,  Inc.  .. 

Legal  Assistance  of  North  Dakota,  Inc. 
North  Dakota  Legal  Servces,  inc. 
Advocates  tor  B^k:  Legal  Equality,  Inc.  -  ,. 

Western  Reserve  Legal  Services. 
Stari<  County  Legal  AkJ  Society. 
Legal  Aid  Society  of  Cincinnati. 
The  Legal  Akl  Society  of  Cleveland. 
The  Legal  Aid  Society  of  Columt)us,  Student  Legal  Services,  Inc. 


UMI 
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Service  areas 
identified  i'-  -SC 

(August  1996) 


Name  of  organization 


OH-6  . 
OH-7  . 

OH-6  . 
OH-9  . 
OH-10 
OH-11 
OH-12 
OH-13 
OH-14 
OH-15 
OH-16 
MOK  ... 
NOK-1 
OK-1  .. 
OK-2  .. 
MOR  .. 
NOR-1 
OR-1    ., 
OR-2  ., 
OR-3  ., 
OR-4  ., 
MPA  .... 
PA-1   ... 
PA-2  ... 
PA-3  ... 
PA^  ... 
PA-5  ... 
PA-6  ... 
PA-7  ... 
PA-8  ... 
PA-9  ... 
PA-10  . 
PA-11   , 
PA-12  . 
PA-13  . 
PA-14  . 
PA-15  . 
PA-16  . 
PA-17  . 
PA-18  . 
PA-19  . 
MPR  .... 
PR-1  ... 
PR-2  ... 

MRI  

RI-1  .... 
MSC  .... 
SC-1  ... 
SC-2  ... 
SC-3  ... 
SC-4  ... 
SC-5  ... 
SC-«  ... 
MSD  .... 
NSD-1 
SD-1  ... 
SD-2  ... 
SD-3  ... 
MTN  .... 
TN-1  ... 
TN-2  ... 
TN-3  ... 
TN-4  ... 
THS  ... 
TN-6  ... 
TN-7  ... 
TN-8  ... 
MTX  .... 
NTX-1  . 
TX-1  ... 
TX-2  ... 


Ohio  State  Legal  Services. 
Legal  Aid  Society  of  Dayton,  Inc. 
Legal  Aid  Society  of  Lorain  County,  Inc. 
Butler-WanBn  Legal  Assistance  Association. 
Allen  County-Blacl<hoof  Area  LS  Association. 
Cent's  Ohio  '.ega!  Aid  Society,  inc. 
Advocates  'c-  Basic  .ega^  Equality,  Inc. 
The  '  jiedc  .egB'  ^lO  Sccsetv 
Woostef  Aav^e  ^ega  Aic  Society,  Inc. 

Ashtabula  Count>  ^ega'  Aig  Corp.,  Northeast  Ohio  Legal  Services. 
Rural  Legal  Aid  Society  o!  West  Central  Ohio. 
^egai  Aid  of  A'estem  OMahon^,  Inc. 
Oi<lahorna  indtan  Legal  Services,  Inc. 
Legal  Aid  of  Western  Okiahoma,  Inc. 
Legal  Services  of  Eastern  Oklahoma,  Inc. 
Oregon  Legal  Services  Corporation. 
Oregon  Legal  Services  Corporation. 
Oregon  Legal  Services  Corporation. 
Lane  County  Legal  Aid  Service,  Inc. 
Multnomah  County  Legal  Aid  Service,  Inc. 
Marion-Poll<  Legal  Aid  Service,  Inc. 

Delaware  Valley  Legal  Services,  Philadelphia  Legal  Assistance  Center. 
Delaware  Valley  Legal  Services,  Leslie  Levi  Payton,  Philadelphia  Legal  Assistance  Center. 
.Legal  Services,  Inc. 

Delaware  Valley  Legal  Services,  Delaware  County  Legal  Assistance  Association,  Inc. 
Delaware  Valley  Legal  Services,  Bucl<s  County  Legal  Aid  Society. 
Laurel  Legal  Services,  Inc. 
Southern  Alleghenys  Legal  Aid,  Inc. 
Central  Pennsylvania  Legal  Services. 
Neightwrhood  Legal  Services  Association. 
Northem  Pennsylvania  Legal  Services,  Irw. 
Keystone  Legal  Services,  Inc. 
Southwestern  Pennsylvania  Legal  Aid  Society,  Inc. 
Delaware  Valley  Legal  Services,  Legal  Aid  of  Chester  County,  Inc. 
Legal  Services  of  Northeastem  Pennsylvania,  Inc. 
Susquehanna  Legal  Services. 
Northwestern  Legal  Services. 
Blair  County  Legal  Services  Corporation. 
Lehigh  Valley  Legal  Services,  Inc. 

Montgomery  County  Legal  Aid  Sen/ice,  Delaware  Valley  Legal  Services. 
Schuyll<ill  County  Legal  Services,  Inc. 
Puerto  Rico  Legal  Services,  Inc. 
Puerto  Rico  Legal  Services,  Inc. 

Community  Law  Office,  Inc.,  Municipality  of  San  Juan  Family  Services  Department. 
Rhode  Island  Legal  Services,  Inc. 
Rhode  Island  Legal  Services,  Inc. 
Neightjorhood  Legal  Assistance  Program,  Inc. 
Neighborhood  Legal  Assistance  Program,  Inc.,  AMICUS  Staffing. 
Palmetto  Legal  Services,  AMICUS  Staffing. 
Carolina  Regional  Legal  Services  Corporation,  AMICUS  Staffing. 
Legal  Sen/ices  Agency  of  Western  Carolina,  Inc.,  AMICUS  Staffing. 
Piednfxjnt  Legal  Services,  Inc.,  AMICUS  Staffing. 
Piedmont  Legal  Services,  Inc.,  AMICUS  Staffing. 
Black  Hills  Legal  Services,  Inc. 
Dakota  Plains  Legal  Services,  Inc. 
Black  Hills  Legal  Servk^es,  Inc. 
No  Applk:ant.. 

Dakota  Plains  Legal  Servk;es,  Inc. 
Legal  Services  of  Upper  East  Tennessee,  Inc. 
Southieast  Tennessee  Legal  Services,  Inc.,  AMICUS  Staffing. 
Legal  Services  of  Upper  East  Tennessee,  Inc.,  AMICUS  Staffing. 
Knoxville  Legal  Akl  Society.  Inc.,  AMICUS  Staffing. 

Johnson  &  Settle,  P  C    Memphis  Area  Legal  Services,  Inc.,  AMICUS  Staffing. 
AMICUS  Staffing 

Rural  Legal  Services  o'  'ennessee,  inc.,  AMICUS  Staffing. 
West  Tennessee  uegd?  Services,  Inc.,  AMICUS  Staffing. 
Legal  Services  C  SouT^  Ceifa^  "e^messee.  Inc.,  AMICUS  Staffing. 
'>i<as  Rjfa:  ^ega:  Aic    nc 
^e;^as  ^ui-a  ..ega  Aic    nc  ,  AMICUS  Staffing. 
.eoB!  "10  :'  Centra  'exas  AMICUS  Staffing. 
Goas'a  Bene  _ega  Se^ices,  AMICUS  Staffing. 
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identified  m  LSC 
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TX-«  

TX-4  

TX-6  

TX-6  

TX-7 

TX-8  

TX-9  

TX-10  

TX-11  

MUT  

NUT-1   

UT-1  

VI-1   

WJk  

VA-1  

VA-2  

VA-3  

VA-4  

VA-6  

VA-6  

VA-7  

VA-«  

VA-9  

VA-10  

VA-11  

VA-12  

VA-1 3  

VT-1  

MVT  

MWA  

NWA-1   

WA-1  

MWV  

WV-1  

WV-2  

WV-3  

MWI  

NWM  ...:_. 

WI-1   

WI-2  

WI-3  

WM  

MWY  

NWY-1   

WY-1  

WY-2  

WY-3  


Name  of  organization 


Legal  Sendees  of  North  Texas,  AMICUS  Staffing. 

El  Paso  Legal  Assistance  Society,  AMICUS  Staffing. 

West  Texas  Legal  Services,  Inc.,  Wariboko  &  Associates,  P.C,  AMICUS  Staffing. 

Gulf  Coast  Legal  Foundation,  Wariboko  &  Associates.  P.C,  AMICUS  Staffing. 

Laredo  Legal  Aid  Society,  Inc.,  AMICUS  Staffing. 

Bexar  County  Legal  Aid  Association,  Inc.,  AMICUS  Staffing. 

Heart  of  Texas  Legal  Services  Corporation,  AMICUS  Staffing. 

Texas  Rural  Legal  Aid,  Inc.,  AMICUS  Staffing. 

East  Texas  Legal  Services,  Inc.,  AMICUS  Staffing. 

Utah  Legal  Services,  Inc. 

Utah  Legal  Services,  Inc. 

DhiA-People's  Legal  Services,  Inc.,  Utah  Legal  Services,  Inc. 

Legal  Services  of  the  Virgin  Islands,  Inc. 

Peninsula  Legal  Aid  Center,  Irx:. 

Legal  Services  of  Northern  Virginia,  Inc. 

Ctwtottesville-Albemarte  Legal  Aid  Society. 

Rapoanannock  Legal  Services,  Inc.  • 

Southwest  Virginia  Legal  AkJ  Society,  Inc. 

Peninsula  Legal  Aid  Center,  Inc. 

Central  Virginia  Legal  Aid  Society,  Irx:. 

Legal  Aid  Society  of  New  River  Valley,  Inc. 

Leqai  Aid  Society  of  Roanoke  Valley. 

T«iewa!er  Legal  Aid  Society. 

Vrginia  Legal  Aid  Society,  Inc. 

Southside  Virginia  Legal  Services,  Irx:. 

Blue  =i!age  Legal  Sefvk»s,  Inc. 

Ciien!  llentered  LS  of  Souttrwest  Virginia,  Inc. 

Legal  Sen/ices  Law  Line  of  Vermont,  Inc. 

Legal  Services  Law  Line  of  Vermont  Inc. 

hJorthwest  Justice  Project 

Northwest  Justice  Project 

Northwest  Justice  Project 

West  Virginia  Legal  Sendees  Plan,  Inc. 

Appalachian  Research  and  Defense  Furxl,  Inc. 

Legal  Aid  Society  of  Charleston. 

West  Virginia  Legal  Services  Plan,  Irx:. 

Legal  Action  of  Wisconsin,  Inc. 

Wisconsin  Judicare,  Inc. 

Legal  Action  of  Wisconsin,  Inc. 

Wisconsin  Judicare,  Inc.  ■ 

Leqa'  Services  of  Northeastem  Wisconsin,  Inc. 

Weste'-  vVisconsin  Legal  Services,  Inc. 

Legal  AfC  Services.  Inc.,  Wind  River  Legal  Servk:es,  Inc.,  Legal  Services  for  Southeastern  Wyoming,  Inc. 

Leqa^  A,a  Services,  Inc.,  Wind  River  Legal  Servk»s,  Inc.,  Legal  Services  for  Southeastern  Wyoming,  Inc 

Lega:  'i  d  Services,  Inc.,  Wind  River  Legal  Services,  Inc.,  Univ.  of  W^  College  o*  lbw  LS  &  Defender  Aid  Prog.,  Legal  Serv- 

■ces  •     Scotheastem  Wyoming,  Inc. 
Legal  kta  Services,  Inc.,  Wind  River  Legal  Services,  Inc.,  Legal  Services  *of  Southeastern  Wyoming,  Inc.,  Sheridan  County. 
Legal  Aid  Services,  Inc.,  Wind  River  Legal  Services.  Inc.,  Legal  Services  for  Southeastern  Wyoming,  Inc. 


UMI 


Uatf  11   .August  14,  1996. 
Merceria  L.  Ludgood, 
Director,  Office  of  Program  Sennces. 
fFR  Doc.  96-21096  Filed  8-19-96;  8:45  am) 

BILLING  COO€  7050-^- -P 


NUCLEAR  REGU^A 

COMMISSION 


)Ry 


[Docket  Nos.  50-498  and  50  499; 

Houston  Lighting  &  Power  Company, 
C^ty  '■'jDiic  Service  Board  o*  San 
A-nor-io   Centra)  Power  and  Light 
Company   City  0'  Austin.  Texas;  South 
Jctah  Pf-Oiect,  units  1  and  2;  Notice  of 
Parr/ias  Denial  of  Amendments  to 
F;k, iii-'v  Ooerati^g  Licenses  and 
Oppo.munit^  iQ.r  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
denied,  in  part,  a  request  by  Houston 
Lighting  &  Power  Company,  an 
amendmetit  to  Facility  Operating 


License  Nos.  NPF-76  and  NPF-80, 
issued  to  the  licensee  for  operation  of 
the  South  Texas  Project,  Unit  Nos.  1  and 
2,  located  in  Matagorda  County,  Texas. 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  Jime  5,  1996  (61  FR 
2861b). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TSs)  to 
implement  10  CFR  Part  50,  Appendix  J, 
Option  B,  by  referring  to  Regulatory 
Guide  (RG)  1.163,  'Performance-Based 
Containment  Leak-Test  Program." 
Included  in  this  request  was  a  proposed 
change  regarding  the  fi^quency  of 
leakage  rate  testing  the  normal 
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containment  purge  valves  and  the 
supplementary  containment  purge 
valves  (TSs  4.6.1.7.2  and  4.6.1.7.3). 

The  NRC  staff  has  denied  the  portion 
of  the  proposed  change  regarding  the 
frequency  of  leakage  rate  testing  the 
normal  containment  purge  valves  and 
the  supplementary  containment  purge 
valves.  These  valves  use  resihent  seals. 
The  licensee  proposed  to  extend  the 
present  test  intervals  of  3  months  for  the 
supplementary  purge  valves  and  6 
months  for  the  normal  purge  valves 
following  the  guidance  of  RG  1.163.  RG 
1.163  recommends  testing  of 
containment  purge  and  vent  valves  at 
intervals  not  exceeding  30  months. 
However,  the  current  test  intervals  are 
not  based  on  Appendix  J  considerations 
and  the  licensee's  proposal  is  therefore 
outside  the  scope  of  the  proposed 
change  to  Option  B.  The  current  test 
intervals  are  based  on  the  findings  of 
Generic  Issue  B-20,  "Containment 
Leakage  Due  to  Seal  Degradation,"  that 
valves  with  resihent  seals  should  be 
tested  more  frequently  than  required  by 
Appendix  J.  The  background  for  this 
conclusion  is  discussed  in  IE  Circular 
77-11,  "Leakage  of  Containment 
Isolation  Valves  With  Resihent  Seats," 
issued  on  September  6,  1977. 

After  some  discussions  wdth  the  staff, 
the  licensee  chose  not  to  pursue  this 
issue  further.  Since  additional 
information  would  be  required  to 
continue  this  part  of  the  review  (for  TSs 
4.6.1.7.2  and  4.6.1.7.3),  the  staff  denies 
this  part  of  the  proposed  change. 

The  licensee  was  notified  ofthe 
Commission's  denial  ofthe  proposed 
change  by  a  letter  transmitting 
Amendment  Nos.  84  and  71. 

By  September  19,  1996,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  ofthe  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  A  copy  of  any  petitions 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Jack  R.  Newman,  Esq.. 
Morgan,  Lewis  &  Bockius.  1800  M 
Street,  N.W..  Washington.  D.C.  20036- 
5869,  attorney  for  the  hcensee. 

For  further  details  udth  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  1, 1996,  and  (2) 


the  Commission's  letter  to  the  licensee 
dated  August  13, 1996.  issued  with 
Amendment  Nos.  84  and  71  to  NPF-76 
and  NPF-80. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
docujnent  room  located  at  the  Wharton 
County  Jimior  College,  J.M.  Hodges 
Learning  Center.  911  Boling  Highway. 
Wharton,  TX  77488. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager,  Project  Directorate  IV-1 , 
Division  of  Reactor  Projects  IIl/IV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  96-21164  Filed  8-19-96;  8:45  am] 
BILUNG  CODE  7S90-01-P 


[Docket  Nos.  50-245,  50-336.  and  50-423; 
License  Nos  DPR-2r  DPR-65,  and  NPf- 
49] 

Northeast  Nuclear  Energy  Company. 
(Miilstone  Nuclear  Power  Station  Units 
1.  2.  and  3):  Confirmatory  Order 
Establishing  Independent  Corrective 
Action  Verification  Program  (Effective 
Immediately) 

I 

Northeast  Nuclear  Energy  Company 
(Licensee)  is  the  holder  of  FaciUty 
Operating  License  Nos.  DPR-21,  DPR- 
65,  and  NPF— 49  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
Part  50  on  October  31, 1986,'  September 
26.  1975.  and  January  31, 1986 
respectively.  The  licenses  authorize  the 
operation  of  Millstone  Units  1,  2  and  3 
in  accordance  with  conditions  specified 
therein.  All  three  facilities  are  located 
on  the  Licensee's  site  in  Waterford, 
Connecticut. 

n 

On  August  21,  1995.  as  supplemented 
August  28, 1995,  the  NRC  received  a 
petition  under  10  CFR  2.206  which 
requested  that  NRC  shut  down 
Millstone  Unit  1  and  take  enforcement 
action  based  upon  alleged  violations  of 
NRC  requirements  related  to  operation 
of  the  spent  fuel  pool  cooling  systems 
and  refueling  practices.  On  November  4, 
1995,  the  Licensee  shut  down  Millstone 
Unit  1  for  a  plaimed  50-day  refueling 


'  Millstone  Unit  1  was  issued  its  provisional 
operating  license  on  Octol>er  7,  1970  and 
commenced  operation  on  March  1, 1971.  This  unit 
received  a  full  term  operating  license  on  Octol)er 
31. 1986. 


outage.  During  the  fall  of  1995,  an  NRC 
investigation  of  licensed  activities  at 
Millstone  Unit  1  identified  potential 
violations  regarding  refueling  practices 
and  the  operation  of  the  spent  fuel  pool 
cooling  systems  of  Millstone  Unit  1.  On 
December  13,  1995,  the  NRC  issued  a 
letter  to  the  Licensee  requiring  that  it 
inform  the  NRC.  pursuant  to  Section 
182a  ofthe  Atomic  Energy  Act  of  1954, 
as  amended,  and  10  CFR  50.54(f),  with 
regard  to  Millstone  Unit  1,  of  the  actions 
it  would  be  taking  to  ensure  that  future 
operation  of  that  facility  would  be 
conducted  in  accordance  with  the  terms 
and  conditions  ofthe  plant's  operating 
hcense,  the  Commission's  regulations, 
including  10  CFR  50.59,  and  the  plant's 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

On  February  20,  1996,  the  Licensee 
shut  dowTi  Millstone  Unit  2  when  both 
trains  of  the  high  pressure  safety 
injection  (HPSI)  system  were  declared 
inoperable  due  to  the  potential  to  clog 
the  HPSI  discharge  throttle  valves 
during  the  recirculation  phase  following 
a  loss-of-coolant  accident  (LOCA).  On 
February  22,  1996,  the  Licensee  issued 
Adverse  Condition  Report  (ACR)  7007— 
Event  Response  Team  Report,  which 
describes  in  detail  the  underlying 
causes  for  numerous  inaccuracies 
contained  in  Millstone  Unit  I's  UFSAR, 
Those  causes,  as  determined  by  the 
Licensee,  include  the  following:  (1) 
Errors  and  omissions  in  the  original 
1986/87  UFSAR;  (2)  failure  ofthe 
administrative  control  programs  to 
address  fully  NRC  requirements;  (3) 
failure  of  the  Licensee  to  implement 
fully  those  administrative  programs;  (4) 
a  pattern  of  failure  of  Licensee 
management  to  correct  identified 
weaknesses  and  risks  associated  wdth 
the  UFSAR  and  design  bases;  and  (5) 
failure  of  Licensee  oversight  to  identify 
this  pattern  to  management,  the 
significance  of  the  pattern  itself,  or  the 
ineffectiveness  of  corrective  actions  to 
prevent  its  recurrence.  The  report 
acknowledged  that,  due  to  the  nature  of 
these  identified  causes,  the  potential 
existed  for  the  presence  of  similar 
configuration  management  problems  at 
Coimecticut  Yankee  and  Millstone  Units 
2  and  3. 

In  response  to  the  Licensee's  ACR 
7007  and  the  NRC's  own  ongoing 
inspections,  evaluations  and 
investigations,  on  March  7, 1996,  the 
NRC  issued  a  letter  to  the  Licensee 
requiring  that  it  inform  the  NRC, 
pursuant  to  Section  182a  ofthe  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  50.54(f),  with  regard  to  Millstone 
Unit  2,  ofthe  actions  it  would  be  taking 
to  ensure  that  future  operation  of  that 
facility  would  be  conducted  in 
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accordance  with  the  terms  and 
conditions  of  the  plant's  operating 
license,  the  Commission's  regulations, 
including  10  CFR  50.59,  and  the  plant's 
UFSAR.  The  letter  stated  that  this 
information  was  to  be  submitted  no  later 
than  7  days  prior  to  the  Unit's  restart 
(prior  to  criticality)  from  its  current 
outage.  The  Millstone  Unit  2  letter  also 
described  findings  the  NRC  had  made  in 
recent  inspections  of  that  facility  which 
suggested  that  significant  operability 
and  design  concerns  remained, 
including  the  HPSI  issue  identified 
above,  as  well  as  inadequate 
containment  sump  screen  mesh  and  a 
flawed  post-accident  containment 
hydrogen  monitor  design. 

On  March  7.  1996,  the  NRC  also 
issued  a  50  54(0  letter  to  the  Licensee 
regarding  the  Millstone  Unit  3  plant, 
which  was  then  operating  at  full  power. 
hi  that  letter,  the  NRC  noted  that  it  did 
not  have  an  inspection  history  at 
Millstone  Unit  3  that  revealed  design 
deficiencies  similar  in  number  and 
nature  to  that  of  Millstone  Units  1  and 
2.  Nonetheless,  the  NRC  concluded  that 
it  required  additional  information, 
within  30  days  of  the  date  of  the  letter, 
including  the  Licensee's  plans  and 
actions  to  address  the  implications  of 
ACR  7007  for  Millstone  Unit  3,  as  well 
as  the  Licensee  s  plans  and  schedules  to 
ensure  that  future  operation  of  the  unit 
would  be  conducted  in  accordance  with 
the  Commission  s  regulations,  the  terms 
and  conditions  of  the  operating  license, 
and  the  facility  UFSAR. 

Following  tne  March  7  letter,  the  NRC 
conducted  a  special  inspection  at 
Millstone  Unit  3  that  identified  design 
and  other  deficiencies  similar  to  those 
reported  in  ACR  7007  and  by  the  NRC 
at  the  other  Millstone  units.  On  March 
30,  1996.  Unit  3  was  shut  down  after  it 
was  determined  that  containment 
isolation  valves  for  the  auxiliary 
feedwater  (AFW)  turbine-driven  pump 
were  inoperable  due  to  the  valves' 
noncomphance  with  NRC  requirements. 
Shortly  thereafter,  while  still  shut 
down,  the  Licensee  discovered  that  the 
facility  had  been  operating  in  a 
condition  outside  its  design  basis  due  to 
the  Licensee's  failure  to  adequately 
address  design  temperature  conditions 
in  the  stress  calculations  for  the 
Containment  Recirculation  Spray 
System  (RSS)  piping  and  supports.  Both 
of  these  deficiencies  had  existed  for 
over  ten  years,  since  initial  operation  of 
the  facility.  All  three  Millstone  Units 
remain  shut  dowm. 

On  April  4.  1996,  the  NRC  issued  a 
second  letter  to  the  Licensee,  pursuant 
to  10  CFR  50.54(f),  with  regard  to 
Millstone  Unit  3,  similar  to  those  issued 
for  Millstone  Units  1  and  2.  The  letter 
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described  programmatic  issues  and 
design  deficiencies  identified  during  the 
NRC's  ongoing  special  inspection  of  the 
plant  that  were  similar  in  nature  to 
those  present  at  Millstone  Units  1  and 
2.  These  included  the  inoperability  of 
the  turbine-driven  AFW  pump  during 
startup  and  shutdown,  the  failure  to 
remove  plastic  shipping  plugs  fi'om 
Rosemount  transmitters,  the  failure  to 
correct  a  degraded  non-safety  battery, 
inadequate  control  of  the  modification 
of  the  service  water  system,  and  the 
potential  for  introduction  of  foreign 
material  into  the  containment  sump.  In 
addition,  the  letter  noted  Licensee- 
identified  design  deficiencies  in  the 
AFW  containment  isolation  valves  and 
RSS  that  had  existed  for  more  than  10 
years.  As  in  the  case  of  the  Millstone 
Unit  1  and  2  letters,  as  described  above, 
the  Licensee  was  required  to  provide  the 
NRC,  no  later  than  7  days  prior  to  the 
Unit's  restart,  with  information 
necessary  to  assure  the  NRC  that  the 
plant  will  be  operated  in  conformance 
with  the  terms  and  conditions  of  the 
plant's  operating  license,  the 
Commission's  regulations,  including  10 
CFR  50.59,  and  the  plant's  UFSAR. 

On  May  21,  1996,  pursuant  to  10  CFR 
50.54(f).  the  NRC  issued  a  letter  to  the 
Licensee  requiring  specific  information 
regarding  design  and  configuration 
deficiencies  identified  at  each  of  the 
Millstone  units  as  well  as  a  detailed 
descriptioli  of  the  Licensee's  plans  for 
completion  of  the  work  required  to 
respond  to  the  NRC's  letters  of 
December  13, 1995,  March  7,  1996,  and 
April  4,  1996.  The  NRC  required  this 
information  to  be  submitted  within  30 
days  of  the  date  of  the  letter  for  the  first 
unit  that  the  Licensee  proposed  to 
restart  and  not  later  than  60  days  prior 
to  the  Licensee's  proposed  restart  for  the 
remaining  Millstone  units. 

Based  upon  the  Licensee's  assessment 
of  the  extent  and  scope  of  identified 
design  control  problems  at  Millstone 
Station,  the  Licensee  decided  to  focus 
its  near-term  efforts  on  restart  of 
Millstone  Unit  3.  In  a  letter  dated  June 
20, 1996,  the  Licensee  responded  to  the 
NRC's  May  21,  1996,  letter  and 
informed  NRC  that  Millstone  Unit  3 
would  be  the  first  Millstone  unit  the 
Licensee  proposed  to  restart.  In 
Attachment  1  to  its  June  20  response, 
the  Licensee  listed  881  design  and 
configuration  deficiencies  identified 
since  issuance  of  ACR  7007  and  entered 
into  the  Licensee's  Deficiency  Review 
Team  Report  database  as  of  June  13, 
1996.  The  Licensee  designated  378 
items  to  be  corrected  prior  to  restart  of 
Millstone  Unit  3.  The  Licensee 
determined  that  the  items  it  had 
designated  for  correction  prior  to  restart. 


if  not  corrected,  could  impact  upon 
operability  of  required  equipment,  raise 
unreviewed  safety  questions,  or  indicate 
discrepancies  between  the  plant's 
UFSAR  and  tht  as-built  plant  or 
operating  procedures. 

In  the  (une  20  letter,  the  Licensee  also 
described  its  own  Configuration 
Management  Plan  (CMP),  intended  to 
provide  reasonable  assurance  that  the 
future  operation  of  Millstone  Units  1,  2, 
and  3  will  be  conducted  in  accordance 
with  the  terms  and  conditions  of  their 
applicable  operating  licenses,  UFSARs 
and  NRC  regulations  The  CMP  includes 
efforts  to  understand  licensing  and 
design  basis  issues  which  led  to 
issuance  of  the  50.54(f)  letters  and 
actions  to  prevent  those  issues' 
recurrence.  Additionally,  the  Licensee 
described  its  CMP  objective  to  clearly 
document  and  meet  the  units'  licensing 
and  design  basis  requirements,  and  its 
intention  to  ensure  that  adequate 
programs  and  processes  exist  to 
maintain  control  of  licensing  and  design 
basis  requirements. 

On  July  2,  1996,  the  Licensee 
supplemented  its  June  20,  1996 
response  to  NRC's  May  21,  1996  50.54(f) 
letter.  The  Licensee  provided  additional 
information  on  Millstone  Unit  3 
deficiencies  previously  reported, 
identified  revisions  to  its  plans  and 
committed  to  complete  a  review  to 
identify  and  correct,  as  necessary. 
Millstone  Unit  3  UFSAR  deficiencies 
prior  to  restart.  The  Licensee  reported  a 
substantial  increase  in  the  total  number 
of  identified  design  and  configuration 
management  discrepancies  (1187  items), 
and  an  increase  in  those  proposed  by 
the  Licensee  for  corrective  action  prior 
to  restart  (597  items). 

As  the  Licensee's  own  submissions 
and  NRC  inspections  indicate, 
significant  design  control  deficiencies 
and  degraded  and  non-conforming 
conditions  have  been  identified  at 
Millstone  Units  1,  2,  and  3.  The  staff  has 
identified  three  major  types  of  design 
control  problems  which  exist  at  all  three 
Millstone  plants.  Specific  examples  of 
deficiencies  at  each  plant  in  each  of  the 
categories  are  provided  below. 

1.  Errors  in  Licensing/Design  Basis 
Documentation 

The  NRC  identified  errors  in  the  UFSARs 
for  Millstone  Units  1,  2,  and  3.  For  example, 
at  Millstone  Unit  3,  the  protective  relay 
settings  and  calculations  for  4kv  safety- 
related  motor  feeders  were  not  set  consistent 
with  the  UFSAR.  At  Millstone  Unit  2,  the 
UFSAR  indicated  that  certain  non-essential 
loads  of  the  reactor  building  closed  cooling 
water  (RBCXW)  system  inside  containment 
were  automatically  isolated  during  a  sump 
recirculation  actuation  signal  when  in  fact 
the  associated  isolation  valves  received  no 


automatic  isolation  signal.  Additionally,  the 
RBCCW  flow  rates  assumed  in  the  accident 
analyses  were  non-conservative  with  resjiect 
to  the  actual  system  flow  rates 

In  addition,  the  NRC  found  instances  of 
modifications  that  were  completed  without 
implementing  required  revisions  to  the 
UFSAR,  For  example,  the  Licensee  revised 
the  Millstone  Unit  3  Technical  Specifications 
(TS)  in  January  1995  to  change  the  testing 
frequency  of  the  auxiliary  feed  pumps  from 
monthly  to  quarterly,  but  did  not  update  the 
UFSAR  to  reflect  the  change. 

At  Unit  1 ,  the  Licensee  failed  to  perfonn 
and  document  a  safety  evaluation  for  an 
electrical  separation  deficiency  associated 
with  a  feedwater  regulating  valve  interlock. 
This  deficiency  was  not  corrected  and 
constituted  a  change  to  the  design  of  the 
facility  as  described  in  the  UFSAR.  Also,  the 
Licensee's  assessment  of  the  need  for 
upgrades  to  the  intake  structure  ventilation 
system  was  inadequate.  Specifically, 
insufficient  heat  removal  capability  existed 
under  several  postulated  scenarios. 

At  Unit  2,  the  NRC  found  that  the  UFSAR 
had  not  been  updated  to  reflect  that  the 
intake  structure  design  temperature  could  not 
be  met  following  a  loss  of  non-vital  exhaust 
fans. 

Furthermore,  while  the  Millstone  Unit  3 
UFSAR  documented  that  the  design  bases  for 
the  containment  heat  removal  systems  had 
been  established  in  accordance  with  specific 
general  design  and  code  criteria,  portions  of 
these  systems  were  found  to  violate  certain 
analytical  stress  considerations.  Specifically, 
the  recirculation  spray  system  (RSS)  pipe 
supports  inside  containment  were  not 
designed  to  withstand  a  single  failure  of  a 
supporting  service  water  train.  Also,  both  the 
RSS  and  quench  spray  systems  were  found 
to  contain  pipe  supports  for  which  ASME 
Code  stress  allowables  would  be  exceeded 
during  design  basis  accident  temperature 
conditions  within  the  Unit  3  containment 
building. 

2.  Failure  To  Translate  Design  Bases  to 
Procedures  and  Hardware 

The  NRC  found  instances  where  the 
Licensee  did  not  adequately  translate  design 
basis  information  into  procedures,  practices, 
hardware  and  drawings.  For  example,  at 
Millstone  Unit  1 ,  the  reactor  pressure 
asstmied  as  an  initial  condition  in  the 
accident  analyses  was  exceeded  during 
reactor  power  operation.  At  Unit  3,  a 
modification  that  installed  the  service  water 
intake  structure  sump  pump  called  for 
specific  periodic  testing,  but  such  testing  was 
never  performed.  In  another  case  at  Unit  3, 
prelubrication  of  the  AFW  pump  was  not 
performed  every  40  days  as  required  by  the 
vendor. 

As  noted  in  the  NRC's  letter  of  December 
13, 1995,  at  Millstone  Unit  1,  the  Licensee's 
core  offload  practices  were  not  consistent 
with  the  Unit's  UFSAR.  Specifically  the  heat 
load  assumptions  were  not  maintained  as  a 
result  of  full  core  offloads  performed  sooner 
than  the  required  delay  time  after  reactor 
shutdown. 

Also  at  Unit  1,  measures  established  to 
ensure  that  the  design  bases  were  satisfied  for 
control  room  habitability  were  not  adequate 
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in  that  the  means  for  maintaining  viable  self- 
contained  breathing  apparatus  capability  for 
each  person  in  the  control  room  were  not 
translated  into  procedures.  In  addition,  the 
Licensee  failed  to  translate  the  design  bases 
for  the  Unit  1  standby  gas  treatment  system 
(SOTS)  into  design  specifications,  and  failed 
to  perform  comprehensive  pre-operational 
testing  of  the  SOTS  to  ensure  that  it  met  its 
design  specifications. 

At  Millstone  Unit  2.  the  Licensee  failed  to 
adequately  update  the  surveillance 
requirements  to  reflect  modifications  to 
contact  positions  in  the  anticipated  transient 
without  scram  (ATWS)  mitigating  system 
actuating  circuitry.  Also  at  Unit  2,  the 
procedure  requirements  for  the  time  of 
initiation  of  hydrogen  monitoring  following  a 
LOCA  were  not  consistent  with  the  licensing 
and  design  bases. 

In  addition,  there  were  a  number  of 
instances  where  the  original  design  basis  was 
inadequate  or  the  original  installation  was 
incorrect.  For  example,  at  Units  2  and  3,  the 
Licensee  failed  to  remove  plastic  shipping 
plugs  from  Rosemount  transmitters  prior  to 
installation,  notwithstanding  the  vendor's 
instructions  which  required  those  plugs' 
replacement  with  stainless  steel  plugs.  At 
Unit  2,  the  NRC  found  that  nuclear 
instrumentation  and  ppst-LOCA  hydrogen 
monitors  were  not  single-failure  proof. 

At  Millstone  Unit  2,  the  Licensee's 
insjjection  of  the  containment  sump  screen 
mesh  revealed  that  debris  larger  than  the  size 
specified  in  the  design  basis  could  pass 
through  with  potential  adverse  consequences 
to  the  operability  of  the  emergency  core 
cooling  systems.  The  NRC  also  identified  that 
the  post-accident  containment  hydrogen 
monitor  design  at  Millstone  Unit  2  was 
flawed  in  that  insufficient  sample  flow 
would  be  available  at  low  containment 
pressures  when  the  monitor  must  be 
op>erable. 

Also  at  Unit  2,  when  it  was  found  that 
postulated  failures  of  the  non-vital  intake 
structure  ventilation  systems  could  cause  the 
intake  structure  ambient  temperature  to 
exceed  the  design  basis,  the  Licensee  did  not 
perform  appropriate  evaluations  relative  to 
the  design  basis  before  concluding  that  no 
modifications  to  equipment  or  the  design 
basis  were  needed. 

3.  Inadequate  Engineering  and  Modifications 
The  NRC  identified  a  number  of  instances 
in  which  a  modification  was  not  installed  in 
accordance  with  the  design,  a  modification 
was  inadequate,  or  a  modification  was  based 
on  incorrect  design  assumptions.  In  one 
example  at  Millstone  Unit  1,  the  Licensee 
failed  to  maintain  the  design  bases  for  the 
loss  of  normal  power  (LNP)  logic. 
Specifically,  a  modification  resulted  in  a 
single  failure  vulnerability  of  the  LNP  logic 
that  would  have  prevented  both  emergency 
power  sources  from  properly  starting  and 
sequencing  the  required  loads.  The  Licensee 
also  revised  the  Unit  1  maximum  spent  fuel 
pool  temperature  through  an  amendment  to 
the  Technical  Specifications  but  failed  to 
evaluate  the  impact  of  the  change  on  the 
SOTS. 

At  Millstone  Unit  2,  both  trains  of  service 
water  were  rendered  inoperable  when  the 


strainer  backwash  line  froze  due  to  an 
undocumented  modification  that  extended 
the  backwash  line  through  an  opening  under 
the  wall  to  a  point  just  outside  the  intake 
structure. 

Also  at  Millstone  Unit  2,  the  NRC 
identified  that  both  trains  of  the  post- 
accident  sampling  system  have  been 
inoperable  since  the  steam  generator 
replacement  modification  because  higher 
contaiiunent  pressures  would  have  delayed 
taking  a  containment  sample  for  24  hours. 

At  Millstone  Unit  3,  the  Licensee  prepared 
a  modification  package  for  the  high  pressure 
safety  injection  thermal  relief  valves  which 
relied  on  incorrect  design  assumptions 
because  a  previous  modification  had  revised 
the  design.  In  addition,  the  Licensee  had  no 
approved  calculation  to  demonstrate  the 
adequacy  of  the  station  blackout  diesel 
generator  battery  at  Millstone  Unit  3. 

Although  the  Licensee's  own 
programs,  such  as  the  CMP,  are 
intended  to  correct  existing  and  prevent 
future  deficiencies  at  the  facilities,  1 
have  concluded  that  these  programs  by ' 
themselves  are  not  sufficient,  given  the 
Licensee's  history  of  poor  performance 
in  ensuring  complete  implementation  of 
corrective  action  for  both  known 
degraded  and  non-conforming 
conditions  and  past  violations  of  NRC 
requirements.  In  addition,  the 
magnitude  and  scope  of  the  design  and 
configuration  deficiencies  currently 
being  identified  indicate  multiple 
significant  failures  to  comply  with  NRC 
regulaUons  (e.g..  50.59.  50.71(e).  etc.) 
The  Licensee's  history  of  poor 
performance,  coupled  with  the 
magnitude  and  scope  of  its  failure  to 
maintain  and  control  conformance  of 
Millstone  Units  1,  2,  and  3  to  their 
design  bases,  require  resolution  prior  to 
plant  restarts. 

The  extent  and  duration  of  the 
deficiencies  identified  also  indicate 
ineffective  implementation  of  the 
Licensee's  oversight  programs, 
including  the  NRC-approved  quality 
assurance  (QA)  program.  Effective 
oversight  activities  should  have 
identified  and  led  to  corrective 
measures  for  design  control 
deficiencies.  One  conclusion  of  ACR 
7007  was  that  the  Licensee's  oversight 
organizations  (Review  Boards,  QuaKty 
Assessment  Section  (QAS),  Independent 
Safety  Engineering  Group,  and 
Operating  Experience)  did  not  identify 
the  pattern  of  Millstone  Unit  1  UFSAR 
discrepancies  to  management;  nor  did 
they  identify  the  significance  of  the 
pattern,  or  the  effectiveness  of  corrective 
actions  to  prevent  recurrence.  In  a  July 
2, 1996  letter  to  the  NRC,  the  Licensee 
provided  the  preliminary  findings  of  an 
independent  Root  Cause  Evaluation 
Team  chartered  to  determine  the  causes 
for  these  oversight  failures.  The  team 
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found  that  there  was  no  history  of 
escalating  issues  effectively  and  that 
QAS  operated  in  an  environment  that 
did  not  lend  itself  to  resolution  ofQAS- 
identified  problems.  Such  findings  of 
program  weaitnesses  that  represent  poor 
oversight  functions  are  not  recent.  It  is 
apparent  that  the  Licensee  was  aware  of 
significant  weaknesses  in  its  oversight 
functions  as  early  as  1991  and  took  no 
effective  actions  to  correct  those 
weaknesses.  The  Licensee's 
Performance  Task  Group  Final  Report, 
issued  in  September  1991.  and 
Procedure  Compliance  Task  Force  Final 
Report,  issued  in  October  1991, 
identified  significant  programmatic 
weaknesses  affecting  configuration 
management  that  either  went  unnoticed 
or  were  not  corrected  by  the  Licensee 
oversight  functions. 

It  is  necessary  to  ensure  that  the 
Licensee's  programs  to  correct  design 
control  failures  at  Millstone  Units  1,  2 
and  3  are  effective  and  that 
identification  of  degraded  and  non- 
conforming conditions  and 
implementation  of  corrective  actions  are 
satisfactory  and  can  effectively  preclude 
repetition  of  these  failures.  For  this 
reason,  the  NRC  requires  an 
independent  verification  of  the 
adequacy  of  the  results  of  the  programs 
currently  being  implemented  by  the 
Licensee  which  are  directed  at  resolving 
existing  design  and  configuration 
management  deficiencies.  Accordingly, 
the  Commission  in  this  Order  directs 
the  Licensee  to  obtain  the  services  of  an 
organization,  independent  of  the 
Licensee  and  its  design  contractors,  to 
conduct  a  multi-disciplinary  review  of 
Millstone  Units  1,2,  and  3.  The  review 
is  to  provide  independent  verification 
that,  for  the  selected  systems,  the 
Licensee's  CMP  has  identified  and 
resolved  existing  problems,  documented 
and  utilized  licensing  and  design  bases, 
and  established  programs,  processes  and 
procedures  for  effective  configuration 
management  in  the  future.  This  review 
must  be  comprehensive,  incorporating 
appropriate  engineering  disciplines, 
such  that  the  NRC  can  be  confident  that 
the  Licensee  has  been  thorough  in 
identification  and  resolution  of 
problems. 

m 

On  August  12,  1996,  a  transcribed 
meeting  was  conducted  between  the 
Licensee  and  the  NRC  staff  regarding 
this  matter.  In  response  to  the  staffs 
concerns,  the  Licensee  subsequently 
submitted  a  letter  dated  August  13, 
1996,  in  which  it  agreed  and  committed 
to  take  a  number  of  actions  with  respect 
to  Millstone  Units  1,  2,  and  3. 
Specifically,  the  Licensee  committed  to 


UMI 


have  an  independent  team  conduct  an 
Independent  Corrective  Action 
Verification  Program  (ICAVP)  at 
Millstone  Units  1,  2,  and  3.  The 
Licensee  committed  that  the  corrective 
action  verification  program  will  include: 
(1)  Conduct  of  an  in-depth  review  of 
selected  systems  which  vnll  address 
control  of  the  design  and  design  basis 
since  issuance  of  the  operating  license 
for  each  unit;  (2)  selection  of  systems  for 
review  based  on  risk/ safety  based 
criteria  similar  to  those  used  in 
implementing  the  Maintenance  Rule  (10 
CFR  50.65);  (3)  development  and 
dociunentation  of  an  audit  plan  that  will 
provide  assurance  that  the  quality  of 
results  of  the  Licensee's  problem 
identification  and  corrective  action 
programs  on  the  selected  systems  is 
representative  of  and  consistent  with 
that  of  other  systems;  (4)  procedures  and 
schedules  for  parallel  reporting  of 
findings  and  recommendations  by  the 
ICAVP  team  to  both  the  NRC  and  the 
Licensee;  and  (5)  procedures  for  the 
ICAVP  team  to  comment  on  the 
Licensee's  proposed  resolution  of  the 
findings  and  recommendations.  The 
Licensee  also  committed  to  the  scope  of 
the  ICAVP  review,  encompassing 
modifications  to  the  selected  systems 
since  initial  licensing,  including:  (1)  A 
review  of  engineering  design  and 
configuration  control  processes;  (2) 

'  verification  of  current,  as-modified 
plant  conditions  against  design  basis 
and  licensing  basis  documentation;  (3) 
verification  that  design  and  licensing 
bases  requirements  are  translated  into 
operating  procedures,  and  maintenance 
and  test  procedures;  (4)  verification  of 
system  performance  through  review  of 
specific  test  records  and/or  observation 
of  selected  testing  of  particular  systems; 
and  (5)  review  of  proposed  and 
implemented  corrective  actions  for 
Licensee-identified  design  deficiencies. 
I  find  that  the  Licensee's  agreements 
and  commitments  as  set  forth  in  its 
letter  of  August  13,  1996  are  acceptable 
and  necessary. 

In  view  of  the  foregoing,  I  have 
determined  that  public  health  and  safety 
require  that  the  Licensee's  agreements 
and  commitments  in  its  August  13,  1996 
letter  be  confirmed  by  this  Order.  The 

.  Licensee  has  agreed  to  this  action. 
Pursuant  to  10  CFR  2.202, 1  have  also 
determined,  based  on  the  significance  of 
the  matters  described  above,  as  well  as 
on  the  Licensee's  consent,  that  the 
public  health  and  safety  require  that  this 
Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  Sections 
103, 104,  161b.  161i,  161o,  182  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 


amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50.  It  is  hereby  ordered,  effective 
immediately.  That: 

1.  The  Licensee  shall  implement  an 
Independent  Corrective  Action 
Verification  Program  (ICAVT)  for  each 
Millstone  Unit  to  confirm  that  the 
plant's  physical  and  functional 
characteristics  are  in  conformance  with 
its  licensing  and  design  bases  The 
ICAVP  review  shall  begin  after  the 
Licensee  has  completed  the  problem 
identification  phase  of  the  CMP, 
including  the  activities  of  the  QA 
organization.  The  ICAVP  shall  be 
performed  and  completed  for  each  Unit, 
to  the  satisfaction  x)f  the  NRC,  prior  to 
the  Unit's  restart. 

2.  The  ICAVP  is  to  be  conducted  by 
an  independent  verification  team  whose 
selection  must  be  approved  by  the  NRC. 
The  ICAVP  team  shall  provide  input  on 
its  findings  on  an  ongoing  basis 
concurrently  to  both  the  Licensee  and 
the  NRC.  The  ICAVP  team  shall  also 
periodically  provide  to  the  NRC  its 
comments  on  the  Licensee's  proposed 
resolution  of  the  team's  findings  and 
recommendations. 

3.  The  ICAVP  team  shall  provide  for 
NRC  review  and  approval,  prior  to 
implementation,  a  plan  for  the  conduct 
of  the  team's  review.  The  plan  must 
describe  (a)  the  conduct  of  an  in-depth 
review  of  selected  systems'  design  and 
design  bases  since  issuance  of  the 
facilities'  operating  ficenses;  (b)  risk/ 
safety  based  criteria  for  selection  of 
systems  for  review;  (c)  a  description  of 
the  audit  plan  to  provide  assurance  that 
the  quality  of  results  of  the  Licensee's 
problem  identification  and  corrective 
action  programs  on  the  selected  systems 
is  representative  of  and  consistent  with 
that  of  other  systems;  (d)  procedures 
and  schedules  for  parallel  reporting  of 
findings  of  the  ICAVP  team  to  both  the 
NRC  and  the  Licensee;  and  (e) 
procedures  for  the  ICAVP  team  to 
comment  on  the  Licensee's  proposed 
resolution  of  the  team's  findings  and 
recommendations.  The  scope  of  the 
ICAVP  effort  shall  encompass  all 
modifications  made  to  the  selected 
systems  since  initial  licensing,  and  shall 
include:  (1)  Review  of  engineering 
design  and  configuration  control 
processes,  (2)  verification  of  current,  as- 
modified  conditions  against  design  and 
hcensing  basis  documentation,  (3) 
verification  that  the  design  and 
licensing  bases  requirements  have  been 
translated  into  operating  procedures, 
and  maintenance  and  test  procedures, 
(4)  verification  of  system  performance 
through  review  of  specific  test  records 
and/ or  observation  of  selected  testing, 
and  (5)  review  of  proposed  and 
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implemented  corrective  actions  for 
licensee-identified  design  deficiencies. 

4.  The  Licensee  shall  provide  uTitten 
replies  to  the  Regional  Administrator, 
Region  I  and  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  addressing 
ICAVT  team  findings  and 
recommendations  discussed  in  reports 
made  pursuant  to  item  3(d)  above.  The 
Licensee's  written  replies  to  ICAVP 
team  findings  and  recommendations 
shall  include  a  statement  of  agreement 
or  disagreement  with  reasons  for  each 
ICAVP  finding  or  recommendation,  and 
of  the  status  of  implementation  of 
corrective  actions.  Subsequent  written 
replies  shall  be  made  until  all  corrective 
actions  are  implemented. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  may,  in  writing, 
relax  or  rescind  this  order  upon 
demonstration  by  the  Licensee  of  good 
cause. 


The  Licensee  has,  as  described  above, 
consented  to  the  issuance  of  this  Order 
and  waived  its  right  to  request  a 
hearing.  Thus,  any  person  adversely 
affected  by  this  Order,  other  than  the 
Licensee,  may  request  a  hearing  \\ithin 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director. 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  of  the 
hearing  request  shall  also  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  I, 
475  Allendale  Road,  King  of  Prussia,  PA 
19406-1415,  and  to  the  Licensee.  If  such 
a  person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  tlie 
maimer  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearings.  If  a  hearing  is  held,  the  issue 
to  be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 


In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
ft-om  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
he£iring  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
AN  ANSWER  OR  A  REQUEST  FOR 
HEARING  SHALL  NOT  STAY  THE 
IMMEDIATE  EFFECTIVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  9&-21162  Filed  8-19-96;  8:45  am] 

BiLUNQ  CODE  7590-01-P 


Training  Requirements  for  Agreement 
State  Personnel;  Working  Group 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Establishment  of  Working 

Group  on  Training  for  Materials 

Licensing  and  Inspection. 

SUMMARY:  A  working  group  consisting  of 
representatives  from  Agreement  States 
and  from  the  Nuclear  Regulatory 
Commission  (NRC)  has  been  formed  to 
evaluate  the  ongoing  evolution  of 
training  programs  for  Agreement  State 
persormel,  the  criteria  for  evaluation  of 
Agreement  State  programs  in  the  area  of 
training  qualification,  and  the  possible 
training  options  for  Agreement  State 
persoruiel, 

FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  M.  Sollenberger,  Office  of  State 
Programs  (OSP),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Telephone:  301-415-2819. 
SUPPLEMENTARY  INFORMATION:  By  letter 
dated  November  14, 1995,  Mr.  Richard 
Ratli^,  Chair,  Organization  of 
Agreement  States  (OAS),  presented  OAS 
concerns  to  the  NRC  including  concerns 
in  the  area  of  training  and  requested  that 
an  operational  committee  or  working 
group  be  established  to  consider 
identification  of  core  courses, 
identification  of  additional  training 
requirements  for  Agreement  State 
personnel,  and  identification  of 
acceptable  alternate  training  options. 
The  NRC  responded  to  the  letter  on 
December  28,  1995,  agreeing  to  the 
proposal  to  estabfish  a  working  group  to 
address  the  training  issues  of  the  OAS. 


Over  the  last  several  years  the  training 
program  conducted  by  NRC  for 
Agreement  State  personnel  has  gone 
through  an  evolution  in  which  the 
training  developed  and  conducted  for 
Agreement  States  has  been  merged  with 
the  training  program  for  NRC  stall.  The 
overall  coordination  of  this  combined 
program  is  the  responsibility  of  the 
Tedhnical  Training  Division  (TTD), 
Office  for  Analysis  and  Evaluation  of 
Operational  Data  (AEOD).  Other  NRC 
offices  and  Regions  provide  input  to  the 
course  content  and  training  needs.  The 
Office  of  State  Programs  (OSP)  has 
collected  and  provided  input  on  the 
Agreement  State  training  needs. 

The  NRC  has  recently  revised  its 
training  requirements  for  materials 
licensing  and  inspection  staff.  The 
requirements  are  now  in  one  document. 
Inspection  Manual  Chapter  1246.  The 
NRC  has  proposed  that  the  Agreement 
State  staff  meet  similar  training 
requirements  and  that  the  Agreement 
State  radiation  control  program 
directors  formally  establish  staff 
qualification  criteria  and  document  that 
staff  are  qualified  to  independently 
perform  work  as  they  complete  various 
training  levels.  The  qualifications  and 
training  of  Agreement  State  personnel 
have  also  been  identified  as  one  of  the 
common  performance  indicators  under 
the  Integrated  Materials  Performance 
Evaluation  Program  (IMPEP)  for 
evaluating  Agreement  State  and  NRC 
Regional  materials  regulatory  programs. 
Specific  criteria  to  benchmark  this 
evaluation  are  needed  to  ensure 
uniformity  for  this  program.  This 
proposal  was  presented  at  the  October 
1995  All  Agreement  States  meeting, 
which  resulted  in  the  above  referenced 
letter  &t)m  the  OAS. 

The  Commission  will  discontinue  the 
funding  for  Agreement  State  staff  travel 
and  contractor  costs  associated  with 
Agreement  State  staff  training  beginning 
in  fiscal  year  1997.  This  action  has 
prompted  Agreement  States  to 
investigate  alternate  training  methods  to 
those  made  available  by  the  NRC.  The 
working  group  wdll  not  address  the 
funding  issue  but  will  address  possible 
alternate  training  methods. 

Scope  of  Work 

The  NRC/OAS  Training  Working 
Group  will  address  the  Agreement  State 
training  issues  as  identified  in  the  OAS 
letter  of  November  14,  1995  and  other 
issues  identified  to  the  group  by  OAS  or 
the  NRC. 

Tasks 

In  evaluating  the  potential  training 
necessary  for  Agreement  State  personnel 
to  have  equivalent  qualifications  as  NRC 
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materials  licensing  and  inspection 
personnel,  thp  Woricing  Group  will  be 
performing  the  following  'tisks: 

1   Ti)  (Evaluate  the  prop.st'd  training 
courses  and  traiiiint;  ^iioiec  t  areas  for 
the  Agreement  Std'e  statf  tnai  tre 
ntK:essar\'  to  assure  equivalency  with 
NRC  requirements  and  forward  a 
!-e(  ommendation  to  the  OAS  and  the 
NRC. 

2.  To  evaluate  the  NRC  policy  for 
passing/failing  courses  and  determine 
an  acceptable  policy  and  methods  to 
implement  a  policy  for  the  Agreement 
States. 

3.  To  identify  acceptable  alternative 
traimng  options,  including  the 
evaluation  of  technology  and  training 
methods  that  could  be  used  to  lower  the 
cost  of  NRC  training  courses. 

Working  Group  Organization  and 
Operations 

Initially  the  following  personnel  will 
be  on  the  working  group. 

Nuclear  Regulatory  Commission 

Deiuiis  Sollenberger,  Office  of  State 

Programs 
Catherine  Haney,  Office  of  Nuclear 

Material  Safety  and  Safeguards 
John  Ricci,  Office  for  Analysis  and 

Evaluation  of  Operational  Data 

Organization  of  Agreement  States 

Kathy  Allen,  Illinois  Department  of 

Nuclear  Safety 
Marilyn  Kelso,  Texas  Department  of 

Health 
WilUam  Sinclair,  Utah  Department  of 

Environmental  Quality 

The  working  group  selected  E>ennis 
M.  Sollenberger  and  Kathy  Allen  to  be 
co-chairs  for  the  working  group. 

Working  Group  Meetings 

Working  Group  meetings  will  be 
announced  in  advance  through  the  NRC 
Public  Meeting  Announcement  System. 
Maximum  use  will  be  made  of  other 
appropriate  media  for  facilitating 
interaction  with  the  Working  Group, 
e.g.,  conference  calls,  facsimiles,  and 
electronic  mail.  Working  Group 
meetings  will  be  open  to  the  public  and 
will  be  held  in  the  Washington,  DC  area, 
or  other  locations  as  agreed  upon  by  the 
Working  Group  members.  Persons 
attending  Working  Group  meetings  will 
be  welcome  to  provide  comments  to  the 
Working  Group  for  its  consideration  in 
either  written  form  or  orally  at  times 
specified  by  the  Working  Group  co- 
chairs. 

A  telephonic  organizational  meeting 
of  the  Working  Group  was  held  on 
Tuesday,  July  23.  1996.  All  future 
meetings  will  also  be  announced 
through  the  NRC  Public  Meeting 


Announcement  System.  The  Working 
group  expects  to  meet  at  approximately 
monthly  intervals.  Information  on  future 
meetings  will  be  available  to  the  public: 

•  By  telephone  recording  on  toll-free 
NRC  Public  Meeting  Announcement 
System.  1-800-952-9674; 

•  By  electronic  bulletin  board  on  the 
toll-free  NRC  bulletin  board,  1-800- 
952-9676; 

•  By  posting  in  the  NRC  Public 
Dociunent  Room  at  the  Gelman 
Building.  2120  L  St.,  N.W.  (Lower 
Level),  Washington,  D.C.  20037  and 
Local  Public  Document  Rooms;  and 

•  By  internet  on  the  toll-free  NRC  at 
FedWorld.  1-800-303-9672,  access 
through  the  GATEWAY  option. 

Meeting  minutes  and  draft  and  final 
documents  produced  by  the  Working 
Group  will  be  publicly  available  from 
the  NRC  Public  Dociunent  Room. 
Gelman  Building,  2120  L  St..  N.W. 
(Lower  Level).  Washington,  D.C.  20037. 

Dated  at  Rockville,  Maryland  this  12th  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Commission. 

Richard  L.  Bangart, 

Director,  Office  of  State  Programs. 

(FR  Doc.  96-21163  Filed  8-19-96;  8:45  am) 
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Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  August  19.  26, 

September  2,  and  9,  1996. 

PLACE:  Commissioners'  Conference 

Room,  11B55  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

(MATTERS  TO  BE  CONSIDERED: 
Weekof  August  19 

There  are  no  meetings  sciieduled  for  the 
Week  of  August  19. 

Week  of  August  26— Tentative 

Monday,  August  26 

2:00  p.m. 
Meeting  with  Chairman  of  Nuclear  Safely 

Research  Review  Committee  (NSRRC) 

(Public  Meeting) 
(Contact:  )ose  Cortez,  301-415-^596) 

Tuesday,  August  27 

9:30  a.m. 
Briefing  on  Design  Certification  Issues 

(Public  Meeting) 
(Contact:  Jerry  Wilson.  301-415-3145) 
2:00  p.m. 
Briefing  on  Annealing  Demonstration 

Project  (Public  Meeting) 
(Contact:  Michael  Mayfield,  301-415- 
6690) 

Wednesday,  August  28 
10.00  a.m. 


Briefing  on  Certification  of  USEC  (PubUc 

Meeting) 
(Contact;  John  Hickey.  301-^15-7192) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 

needed) 

Week  of  September  2 — Tentative 

Thursday,  September  5 

10:30  a.m. 
Briefing  by  DOE  on  Status  of  HLW  Program 
(Public  Meeting) 
3:00  p.m. 
Briefing  by  Executive  Branch  (Closed — Ex 
1) 

Week  of  September  9 — Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  September  9 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verifv  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 
ADDITIONAL  INFORMATION:  By  a  vote  of  3- 
0  on  July  31,  the  Commission 
determined  pursuant  to  U.S.C 
552b(c)(l)  and  10  CFR  9.104(a)(1)  of  the 
Commission's  rules  that  "Briefing  by 
Executive  Branch"  (Closed — Ex.  1)  be 
held  on  .August  1.  and  on  less  than  one 
weeks  notice  to  the  public. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:// 
www.nrc.gov/SECY/smj/schedule.htm. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn;  Operations  Branch,  Washington,  D.C. 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb@nrc.gov  or  dkw@nrc.gov. 

Dated:  August  16,  1996. 
WiUiam  M.  Hill.  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
[FR  Doc.  96-21348  Filed  8-16-96;  2:15  pmj 
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Updated  Standard  Review  Plan  and 
Related  Documents:  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  an 
update  to  the  Standard  Review  Plan  for 
the  review  of  safety  analysis  reports  for 
light  water  reactor  nuclear  power  plants 
(SRP)  for  review  and  comment.  The 
updated  SRP  incorporates  changes  in 
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the  regulation  of  the  nuclear  powM 
industry  that  have  occurred  since  the 
last  major  revision  of  the  SRP  in  1981. 

The  revisions  were  derived  from  three 
programmatic  areas:  NRC  regulatory 
documents  issued  after  the  previous 
SRP  revision;  industry  consensus  codes 
and  standards  applicable  to  the  SRP 
sections;  and  NRC  staff  positions  related 
to  evolutionary'  plant  design  reviews  as 
presented  in  SECY-90-016, 
"Evolutionary  Light-Water  Reactor 
(LWR)  Certification  Issues  and  Their 
Relationship  to  Current  Regulatory 
Requirements;"  SECY-93-087,  "Policy, 
Technical,  and  Licensing  Issues 
Pertaining  to  Evolutionary'  and 
Advanced  Light- Water  Reactor  (LWR) 
Designs;"  and  the  design  certification 
safety  evaluation  reports  for  the 
Advanced  Boiling  Water  Reactor 
(ABWR)  Design  and  the  ABB-CE 
System  80+  (CE80+)  Design.  The 
updated  SRP  sections  are  currently 
under  review  by  the  NRC  staff. 
DATE:  The  comment  period  expires 
December  31,  1996.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date 

ADDRESSES:  Mail  comments  to:  Chief, 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Mail  Stop  T- 
6D59,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Comments  may  be  hand-delivered 
to  11545  Rockville  Pike,  Maryland 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays.  Comments  may  be 
submitted  electronically  as  specified  in 
the  supplementary  information  section 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Masciantonio,  Office  of 
Nuclear  Reactor  Regulation,  Mail  Stop 
0-1 2E4,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001.  telephone  (301) 415-1290. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  revised  text  to  NUREG-0800, 
"Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants — LWR  Edition,"  is  the 
work  of  contractors.  Its  acceptance  is 
contingent  upon  full  NRC  staff  review 
and  concurrence.  Further  NRC  staff 
review  and  evaluation,  including 
resolution  of  public  comments,  will  be 
needed  before  a  final  revision  to 
NUREG-0800  can  be  published. 

A  significant  number  of  the  proposed 
revisions  to  the  SRP  are  based  on  NRC 
staff  positions  developed  during  the 
design  certification  review  of 
evolutionary  plants  and  presented  in  the 


safety  evaluation  reports  for  the  ABWR, 
and  the  CE80+.  Final  rulemaking  for 
design  certification  is  ongoing  and  may 
result  in  changes  to  these  positions.  The 
revised  SRP  will  reflect  the  final  NRC 
staff  positions  that  result  from  design 
certification  rulemaking  for  the  ABWR 
and  the  CE80+  designs. 

Because  the  document  has  not 
received  the  benefit  of  NRC  staff  review 
and  concurrence,  it  is  considered  a 
"work  in  progress"  that  may  be  revised. 
The  NRC  is  soliciting  public  comments 
in  parallel  with  the  NRC  staff's  review 
in  order  to  minimize  review  time  and 
obtain  early  public  and  industry  input. 

The  documents  available  for  public 
review  consist  of  a  redline/strikeout 
copy  of  the  revised  SRP  sections  that 
shows  all  changes  resulting  fit)m  the 
update  program  with  each  text  revision 
identified  by  a  unique  superscript,  and 
supporting  documentation  that  provides 
a  traceable  path  back  to  the  regiUation 
or  NRC  staff  position  that  forms  the 
basis  for  the  change  to  the  SRP.  The 
updated  SRP  also  contains  several  new 
sections  to  address  issues  that  are 
supported  by  estabUshed  NRC  staff 
positions  or  have  been  fully  addressed 
in  the  certification  review  of 
evolutionary  designs. 

The  updated  SRP  is  not  a  generic 
communication  that  proposes  new  NRC 
staff  positions  or  seeks  additional 
licensee  commitments.  It  does  not 
impose  new  or  revised  requirements  but 
simply  compiles  and  documents  the 
requirements  and  NRC  staff  positions 
that  have  already  been  established 
elsewhere. 

Work  activities  related  to  updating  the 
SRP  were  performed  in  accordance  with 
the  guidance  in  NUREG-1447, 
"Standard  Review  Plan  Update  and 
Development  Program — Implementing 
Procedures  Document,"  dated  May 
1992.  NUREG-1447  documents  the 
results  of  developing  the  major  work 
assumptions  and  work  processes  for 
completing  the  SRP  revision  process. 
The  docimient  provides  information  on 
the  background,  objectives,  and 
performance  of  work  in  the  Standard 
Review  Plan  Update  and  Development 
Program  (SRP-UDP). 

Tne  Implementing  Procedures 
Docujnent  provides  comprehensive 
guidance  and  procedures  for  SRP-UDP 
work  activities,  including  identification 
and  review  of  regulatory  documents  for 
new  or  changed  NRC  staff  positions; 
revision  of  the  SRP  for  future  reactor 
license  applications;  review  and 
approval  of  the  revised  SRP  sections; 
and  documentation  requirements  to 
ensure  that  program  results  are 
retrievable.  The  work  procedures  were 
also  used  in  the  development  of  a 


relational  database  to  catalog  and 
manage  information  used  in  revising 
each  SRP  section. 

NUREG-1447  was  also  prepared  in 
anticipation  of  the  need  to  control  the 
work  of  various  organizations  involved 
in  the  SRP  revision  process,  including 
the  Primary  Review  Branches  (technical 
branches  in  the  Office  of  Nuclear 
Reactor  Regulation  (NRR)),  contractors 
to  the  Primary  Review  Branches,  the 
NRC  Inspection  Program  Branch,  and 
contractors  to  the  Inspection  Program 
Branch. 

Due  to  the  priorities  and  work 
schedules  within  NRR,  the  large 
majority  of  the  SRP-UDP  work  was 
performed  by  two  contractor 
organizations  (Pacific  Northwest 
National  Laboratories  under  JCN  L-2013 
and  Idaho  National  Engineering 
Laboratory  under  JCN  J-2055)  with 
contract  administration  and  technical 
oversight  by  the  NRC  Inspection 
Program  Branch  and  technical  review  by 
the  Primary  Review  Branches.  Given  the 
reduced  number  of  actual  participants 
in  the  development  phase  of  the  SRP- 
UDP,  changes  and  deviations  fi'om  the 
procedures  in  NUREG-1447  were 
controlled  through  technical  oversight 
of  contractor  work  activities  instead  of 
formal  revisions  to  NUREG-1447. 

Based  on  the  above,  the  procedures  in 
NUREG-1447  should  be  regarded  as 
providing  general  guidance  and 
direction  for  contractors  in  SRP  revision 
activities,  and  as  providing  general 
information  to  industry  and  the  public 
on  work  processes  and  assumptions 
used  in  the  SRP-UDP.  Significant 
departures  from  NUREG-1447  are: 

Completion  of  the  detailed  analyses  of 
new  or  changed  regulator^'  positions 
and  the  preparation  of  a  revised  SRP 
section  draft  were  combined  into  one 
step,  instead  of  the  two  step  process 
described  in  sections  3.7  and  3.8  of 
NUREG— 1447.  This  change  was  made 
on  experience  with  revision  work  for 
pilot  SRP  sections  that  showed  the  two 
step  process  was  not  cost  effective.  As 
part  of  this  change,  "Option  Paper" 
documentation  and  outlines  discussed 
in  sections  3.7  and  3.8  were  not 
developed  in  the  revision  of  existing 
SRP  sections. 

The  sample  format  presented  in 
Appendix  A  of  NUREG-1447  wras  not 
used  as  the  template  for  revising  SRP 
sections.  The  format  and  wording  of  the 
current  SRP  sections  were  preserved  to 
the  extent  possible.  This  change  allowed 
the  NRC  staff  review  to  focus  on 
substantive  technical  changes  and  not 
on  editorial  changes  to  existing  text. 
Two  changes  to  the  format  of  the  current 
SRP  sections  were  determined  to  be  cost 
effective:  (1)  The  review  interfaces 
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presented  in  the  "Areas  of  Review" 
subsection  of  each  SRP  section  were 
converted  to  a  numbered  paragraph 
format  with  reference  to  specific 
Primary  Review  Branches  and  (2)  a 
"Technical  Rationale"  discussion  was 
added  to  the  "Acceptance  Criteria" 
subsection  of  each  SRP  section. 
"Technical  Rationale"  discussions  are 
addressed  in  sections  3.7  and  3.8  of 
NUREG-1447. 

The  treatment  of  NRC  staff  positions 
in  the  safety  evaluation  reports  related 
to  certification  of  evolutionary  designs 
have  been  treated  as  Type  I  revisions  as 
defined  in  section  3.7  of  NUREG-1447. 
These  positions  have  been  approved 
and  have  undergone  public  review  as 
part  of  rulemaking. 

The  new  SRP  sections  developed  in 
the  SRl'-UDP  address  NRC  staff 
positions  that  are  fully  estabhshed  and 
are,  therefore,  considered  Type  I 
revisions  to  the  SRP  as  defined  in 
section  3.7  of  NUREG-1447. 

Responsibility  for  updating  each  SRP 
section  was  maintained  in  the  NRC 
Inspection  Program  Branch  with 
technical  review  and  concurrence  by  the 
Priman,  Review  Branch. 

Some  of  the  activities  and  specific 
topics  discussed  in  NUREG-1447,  such 
as  60-year  design  life  acceptance 
criteria,  did  not  result  in  generic 
changes  or  additions  to  the  SRP.  These 
activities  and  topics  are  still  under 
development  or  did  not  meet  project 
criteria  to  be  considered  established 
regulatory  positions.  As  these  positions 
are  finalized,  they  will  be  captured  in 
future  SRP  revisions.  Other  activities 
discussed  in  NUREG-1447  determined 
to  be  of  low  priority  in  the  current 
revision  cycle,  such  as  incorporation  of 
Branch  Technical  Positions  into  the 
body  of  associated  SRP  sections,  will  be 
considered  for  future  SRP  revisions. 

The  purpose  of  this  notice  is  to  solicit 
specific  pubUc  comment  on  whether  the 
revised  text  accurately  and  fully  reflects 
established  NRC  staff  positions  and 
existing  regulations.  The  updated  SRP 
and  the  supporting  documentation  that 
provides  traceability  back  to  the  source 
of  the  change  constitutes  the  SRP 
ciirrently  in  effect.  The  SRP  is  made 
available  to  the  public  as  part  of  the 
NRC's  policy  to  inform  the  nuclear 
industr\  and  the  general  public  of 
regulatory  procedures  and  poUdes. 
Standard  review  plans  are  not 
substitutes  for  regulatory  guides  or  NRC 
regulations.  Compliance  with  SRPs  is 
not  required.  Published  standard  review 
plans  will  be  revised  periodically,  as 
appropriate,  to  accommodate  comments 
and  to  reflect  new  information  and 
experience.  The  NRC  encourages 
comment  from  all  interested  parties; 
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however,  public  review  is  not  intended 
to  reopen  a  dialogue  on  the  merits  of  the 
requirements  themselves  but  should  be 
focused  on  the  purpose  stated  above. 

Electronic  Submission  of  Comments 

The  updated  SRP  can  be  downloaded 
in  WordPerfect  5.1  format  and 
comments  can  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  5.1  format  by  calUng  toll 
free  to  the  NRC  Online  Electronic 
Bulletin  Board  (BBS).  The  BBS  may  be 
accessed  using  a  personal  computer,  a 
modem,  and  one  of  the  commonly 
available  communications  software 
packages,  or  directly  via  the  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  Online  BBS  can  be 
accessed  directly  by  dialing  the  toll-firee 
number:  1-800-303-9672. 
Communication  parameters  should  be 
set  as  follows:  parity  to  none,  data  bits 
to  8,  stop  bits  to  1  and  ANSI  terminal 
emulation  (N ,8,1, ANSI).  From  the  NRC 
Online  Main  Menu,  select  "NRC 
Conferences"  then  select  "NUREG-0800 
April  1996  Revision"  option  to  access 
the  updated  SRP.  For  more  information 
about.options  aveulable  for  NRC  Online 
BBS  consult  the  "Help/Information 
Center"  torn  the  "NRC  Online  Main 
Menu".  Callers  will  find  the 
"FEDWORLD  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
conferences  also  have  a  "Help/ 
Information  Center"  option  that  is 
tailored  to  that  particular  area. 

The  NRC  Online  BBS  can  also  be 
accessed  by  a  direct  dial  phone  number 
ftx)m  the  main  FEDWORLD  BBS:  703- 
321-3339;  Telnet  via  Internet: 
fedworid.gov  (192.239.92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworld.gov  (192.239.92.205);  and 
the  World  Wide  Web  using:  http:// 
www.fedworld.gov  (this  is  the  Uniform 
Resource  Locator  (URL)). 

When  accessing  FedWorld,  the  NRC 
Online  BBS  can  be  accessed  from  the 
main  FEDWORLD  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems", 
then  selecting  "Regulatory  Information 
Mall".  At  that  point,  a  menu  will  be 
displayed  that  has  the  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  OnUne  BBS. 
The  NRC  OnUne  BBS  can  also  be 
accessed  directly  by  typing  "/go  nrc"  at 
the  FEDWORLD  Main  Menu  command 
line.  If  you  access  the  NRC  from 
FEDWORLD's  Main  Menu,  you  may 
return  to  FEDWORLD  by  selecting  the 
"Goodbye"  option  from  the  NRC  Online 
Main  Menu.  However,  if  you  access 
NRC  Online  BBS  by  using  NRC's  toll- 
fi-ee  number,  you  will  have  full  access 
to  all  NRC  conferences  but  you  will  not 


have  access  to  the  main  FEDWORLD 
syste* 

If  you  contact  FEDWORLD  using 
Telnet,  you  will  see  the  NRC  Online 
BBS  Menus,  including  the  Rules  Menu. 
You  will  be  able  to  download 
documents,  upload  files  (comments) - 
and  prepare  comments  online.  If  you 
contact  FEDWORLD  using  FTP.  ail  files 
can  be  accessed,  but  uploads  are  not 
allowed;  all  you  will  see  is  a  list  of  files 
without  descriptions.  An  index  file 
listing  all  files  within  a  subdirectory, 
with  descriptions,  is  available. 

Although  FEDWORLD  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP.  that  mode  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Online  BBS  Menus.  For  more 
information  on  NRC  Bulletin  Boards 
contact  Mr.  Arthur  Davis,  Systems 
Development  and  Integration  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone  (301) 
415-5780;  email  AXD3@nrc.gov. 

The  updated  SRP  in  printed  paper, 
3.5-inch  disks  and  CD-ROM  versions, 
and  related  supporting  documents  are 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW  (Lower  Level). 
Washington  DC  20555. 

A  limited  number  of  copies  of  the 
updated  SRP  in  printed  paper  and  CD- 
ROM  versions  are  available  free,  to  the 
extent  of  supply,  upon  written  requ^t 
to  the  Office  of  Information  Resources 
Management,  Distribution  Section,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Please  note  that  the  compact  disk  (CD) 
version  of  the  updated  SRP  uses  a  font 
and  format  that  is  slightly  different  from 
the  WordPerfect  and  printed  versions. 
As  a  result,  specific  text  in  the  CD 
version  may  be  located  on  a  different 
page  than  the  corresponding  text  in  the 
WordPerfect  and  printed  versions.  To 
prevent  any  possible  misimderstanding, 
comments  which  are  submitted  should 
reference  the  SRP  section,  not  the  page 
number. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Commission. 
R.  W  Borchardt, 

Chief,  Inspection  Program  Branch,  Division 
of  Inspection  and  Support  Programs,  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc  96-21 165  Filed  8-19-96;  8:45  ami 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Thermal  Testing,  Repository  Advanced 
Conceptual  Design,  Viability 
Assessment,  1997  Activities,  and  the 
Proposed  EPA  Standards  for  Yucca 
Mountain  (if  Available);  Board  Meeting 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
•of  1987,  the  Nuclear  Waste  Technical 
Review  Board  will  hold  its  fall  meeting 
on  Wednesday  and  Thursday,  October 
9-10,  1996.  in  Arlington,  Virginia.  The 
meeting  will  be  held  at  the  Days  Inn 
Crystal  City.  2000  Jefferson  Davis 
Highway,  Arlington,  VA  22202;  Tel 
(703)  920-8600;  Fax  (703)  920-2840;  the 
nearest  METRO  station  is  Crystal  Qty 
on  the  Yellow/Blue  Lines.  To  receive 
the  preferred  rate,  reservations  must  be 
made  by  September  20, 1996.  The 
meeting  is  open  to  the  public  and  will 
begin  at  8:30  a.m.  both  days. 

On  the  first  day,  the  Board  will  hear 
updates  on  the  Yucca  Mountain 
exploration  and  testing  program,  the 
Yucca  Mountain  viability  assessment, 
and  repository  advanced  conceptual 
design.  Presentations  on  the  exploration 
and  testing  program  will  place  an 
emphasis  on  the  effects  of  different 
thermal  loads  on  underground  geology 
and  hydrology.  In  looking  at  the 
viabiUty  assessment,  the  Board  has 
asked  how  the  assessment  will  be 
affected  by  the  scientific  program, 
repository  design,  and  total  system 
performance  assessment.  Presentations 
on  the  advanced  conceptual  design  will 
include  supporting  system  studies.  The 
Board  also  has  asked  about  the 
Department  of  Energy's  planned 
activities  for  fiscal  year  1997. 

The  second  day  of  the  meeting  is 
tentatively  scheduled  for  a  review  of  the 
proposed  Environmental  Protection 
Agency  (EPA)  standards  (40  CFR  Part 
197)  for  the  release  of  radionuclides 
from  a  potential  repository  at  Yucca 
Mountain,  Nevada,  and  their  potential 
impact  on  the  Yucca  Mountain  site- 
characterization  program.  If  the 
proposed  standards  are  not  available  by 
early  September,  the  first  day's  agenda 
will  be  expanded  into  the  second  day. 
The  meeting  will  conclude  with  a 
round-table  discussion  of  issues  raised 
during  the  two  days. 

The  Board  has  invited  representatives 
of  the  Department  of  Energy's  (DOE) 
Office  of  Civilian  Radioactive  Waste 
Management  and  its  contractors  to  make 
presentations  on  the  issues. 
Representatives  fi-om  the  EPA  and  the 
Nuclear  Regulatory  Commission  also 
have  been  invited  to  offer  their  views  on 


the  proposed  EPA  standards.  Time  has 
been  set  aside  for  pubUc  comment  and 
questions  on  both  days.  To  ensure  that 
everyone  wishing  to  speak  is  provided 
time  to  do  so,  the  Board  encourages 
those  who  have  comments  to  sign  the 
Pubhc  Comment  Register,  which  will  be 
located  at  the  registration  table.  A  time 
limit  may  have  to  be  set  on  the  length 
of  individual  remarks;  however,  written 
comments  of  any  length  may  be 
submitted  for  the  record. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
spent  nuclear  fuel  and  defense  high- 
level  waste.  In  the  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  a  Yucca  Mountain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste. 

Transcripts  of  this  meeting  will  be 
available  via  e-mail,  on  computer  disk, 
or  on  a  library-loan  basis  in  paper 
format  fi'om  Davonya  Barnes,  Board 
staff,  beginning  November  6,  1996.  For 
further  information,  contact  Frank 
Randall,  External  Affairs.  1100  Wilson 
Boulevard,  Suite  910,  Arlington, 
Virginia  22209;  (Tel)  703-235-4473; 
(Fax)  703-235-4495. 

Dated:  August  14,  1996. 
William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

(FR  Doc.  96-21145  Filed  8-19-96;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 

Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  pubhc 
comment  on  new  or  revised  data 
collections,  the  Raiboad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utifity,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Statement  of  Authority  to  Act 
for  Employee;  OMB  3220-0034.  Under 
Section  5(a)  of  the  Railroad 
Unemployment  Insurance  Act  (RULA). 
claims  for  benefits  are  to  be  made  in 
accordance  with  such  regulations  as  the 
Raib-oad  Retirement  Board  (RRB)  shall 
prescribe.  The  provisions  for  claiming 
sickness  benefits  as  provided  by  Section 
2  of  the  RUIA  are  prescribed  in  20  CFR 
355.2.  Included  in  these  provisions  is 
the  RRB's  acceptance  of  forms  executed 
by  someone  else  on  behalf  of  an 
employee  if  the  RRB  is  satisfied  that  the 
employee  is  sick  or  injured  to  the  extent 
of  being  unable  to  sign  forms. 

The  RRB  utiUzes  Form  SI-10, 
Statement  of  Authority  to  Act  for 
Employee,  to  provide  the  means  for  an 
individual  to  apply  for  authority  to  act 
on  behalf  of  an  incapacitated  employee 
and  also  to  obtain  the  information 
necessary  to  determine  that  the 
delegation  should  be  made.  Part  I  of  the 
form  is  completed  by  the  applicant  for 
the  authority  and  Part  11  is  completed  by 
the  employee's  doctor.  One  response  is 
requested  of  each  respondent. 
Completion  is  required  to  obtain 
benefits. 

The  RRB  proposes  various  minor 
editorial  revisions  to  Form  SI-10  which 
include  the  insertion  of  language 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

The  estimated  annual  respondent 
burden  is  as  follows: 

Estimate  of  Annual  Respondent 
Burden 


Form  no. 

Annual 

re- 
sponses 

Time 
(min) 

Burden 

(hrs) 

SI-10 

400 

6 

40 

ADOmONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
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should  be  received  within  60  days  of 

this  notice 

Chuck  Mierzwa, 

Qearance  Officer. 

'FR  Dfx    96-21188  Filed  8-19-96;  8:45  am) 

BILLING  CODE  7M»-0I-M 


Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Notice  of  Intent  to  Offset 
Federal  Income  Tax  Refund;  0MB 
3220-0181 

Federal  Law  (Section  3720A  of  Title 
31,  United  States  Code)  authorizes 
agencies  of  the  U.S.  Government  to  refer 
legally  enforceable  debts  to  the  Internal 
Revenue  Service  (IRS)  for  collection. 
The  debts  referred  must  be  at  least  90 
days  past  due.  Under  this  authority,  the 
IRS  may  collect  a  referred  debt  by  offset 
against  the  Federal  income  tax  refund 
due  the  debtor  The  law  provides  that 
any  Federal  agency  that  is  owed  a  past 
due  legallv  enforceable  debt  is  to  notify 
the  IRS  of  amount  of  the  debt.  Before 
notifying  the  IRS,  however,  the  agency 
must  (1)  notify  the  taxpayer  who  is 
responsible  for  the  debt  that  the  agency 
plans  to  refer  the  taxpayer's  debt  to  the 
IRS  for  offset  against  any  Federal  tax 
due;  (2)  determine  that  the  debt  is  past 
due  and  legally  enforceable  after 
providing  the  taxpayer  with  at  least  60 
days  to  present  evidence  to  the  contrary; 
and  (3)  make  reasonable  efforts  to 
collect  the  debt 

RRB  procedures  pertaining  to  the 
Collection  of  Debts  by  Federal  Tax 
Refund  Offset  are  prescribed  in  20  CFR 
366. 

The  RilB  uses  the  Federal  Income  Tax 
Refund  Offset  Program  to  collect  debts 


residting  from  benefit  overpayments 
under  the  Railroad  Retirement  Act 
(RRA)  and  the  Railroad  Unemployment 
Insurance  Act  (RUIA).  Before  such  debts 
are  referred  to  the  IRS  for  offset  against 
any  tax  refund  due  a  beneficiary,  the" 
RRB  provides  the  overpaid  beneficiary 
with  at  least  60  days  notice  that  a  debt 
is  past  due,  and  that  the  RRB  intends  to 
refer  the  debt  to  the  ERS  if  it  is  not 
repaid.  The  overpaid  beneficiary  is  also 
advised  that  any  evidence  that  all  or 
part  of  the  debt  is  not  past  due  or  legally 
enforceable  must  be  presented  to  the 
RRB  within  60  days  from  the  date  of 
written  notice. 

The  RRB  cxurently  utilizes  Forms  G- 
49a  and  G— 49b,  as  the  vehicles  by  which 
an  overpaid  RRA  or  RUIA  beneficiarv' 
can  either  pay  in  full  the  amount  of  the 
debt  owed  or  indicate  reasons  for  not 
paying  some  or  all  of  the  debt.  One 
response  is  requested  of  each 
respondent.  Completion  is  voluntary. 
The  RRB  proposes  to  obsolete  Form  G- 
49a  and  modify  G— 49b  to  incorporate 
language  required  by  the  Paperwork 
Reduction  Act  of  1995. 

The  estimated  annuad  respondent 
burdem  is  as  follows: 

Estimate  of  Annual  Respondent 
Burden 


Form  No. 

Annual 

re- 
sponses 

Time 
(trNn) 

Burde 
(hrs) 

G-49b  

350 

10 

58 

ADDTIONAL  information  or  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  wdthin  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer.  i> 

(FR  Doc.  96-21189  Filed  8-19-96;  8:45  am] 
BILUNG  CODE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  For  Public  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 
DC  20549. 
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Extension:  Form  N-17D-1.  SEC  File  No. 
270-231,  0MB  Control  No.  3235- 
0229.  Rule  18f-l.  and  Form  N-18F- 
1,  SEC  File  No.  270-187,  OMB 
Control  No.  3235-0211, 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  for  public 
comment  the  following  summary  of 
previously  approved  information 
collection  requirements. 

Form  N-17D-1  is  used  by  small 
business  investment  companies  and 
banks  affiliated  therewith  to  report  any 
loan  or  advance  of  credit  to.  or 
acquisition  of  securities  or  property  of, 
a  small  business  concern  or  any 
agreement  to  do  any  of  the  foregoing. 
The  annual  burden  of  filling  out  the 
form  is  approximately  5  hours  per 
response. 

Rule  18f-l  enables  a  registered  open- 
end  management  investment  company 
("fund")  that  may  redeem  its  securities 
in  kind,  by  making  a  one-time  election, 
to  commit  to  make  cash  redemptions 
pursuant  to  certain  requirements 
without  violating  section  18(f)  of  the 
Investment  Company  Act  of  1940.  Form 
N-18F-1  provides  the  Securities  and 
Exchange  Commission  notification  of 
this  election.  A  response  takes 
approximately  one  hour.  It  is  estimated 
that  approximately  150  funds  file  the 
form  aimually. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  .Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study. 

Written  comments  are  requested  on: 
(a)  whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the    . 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  5th  Street,  N.W. 
Washington,  DC  20549, 
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Dated;  .^Lugust  13.  1996. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-21108  Filed  &-l»-96:  8:45  am) 

BILUNG  COD£  8010-Ol-M 


[Rel.  No.  IC-22140;  812-10214] 

The  Adivsors"  Inner  Circle  Fund; 
Notice  of  Application 

August  14.  1996. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  The  Advisors'  Inner  Circle 
Fund  (the  "Trust"),  on  behalf  of  A+P 
Large-Cap  Value  Fund  (the  "Portfolio"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  certain 
shareholders  who  are  "affiliated 
persons"  of  its  Portfolio  series,  solely  by 
reason  of  owming  more  than  5%  of  the 
Portfolio's  shares,  to  redeem  Portfolio 
shares  for  payment  in-kind. 
FILING  DATE:  The  applicaUon  was  filed 
on  June  20,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  WTiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  9.  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary, 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
AppUcant,  2  Ohver  Street,  Boston,  MA 
02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y  Greeniees.  Senior  Counsel, 
at  (202)  942-0581,  or  Robert  A. 
Robertson,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarv  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Trust,  an  open-end 
management  investment  company 
established  as  a  Massachusetts  business 
trust,  ciurently  offers  nine  portfolios, 
including  the  Portfolio.  Five  of  the 
Trust's  seven  trustees  are  not 
"interested  persons"  (as  defined  in 
section  2(a)(19)  of  the  Act)  (the 
"Lidependent  Trustees")  of  the  Trust. 
The  investment  objective  of  the 
Portfoho  is  to  seek  total  return.  It  seeks 
to  achieve  this  objective  by  investing 
primarily  in  common  stocks  of  large 
capitalization  companies. 

2.  Aronson  &  Partners  (the  "Adviser") 
has  acted  as  the  Portfoho's  investment 
adviser  since  its  date  of  inception 
pursuant  to  an  advisory  agreement 
dated  October  15,  1993.  The  Adviser  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

3.  As  of  June  17,  1996,  Cooper  Health 
Care  Retirement  Plan,  Medlantic  Health 
Care  (Corporate),  Medlantic  Health  Care 
(Retirement)  and  General  Service 
Foundation  (collectively,  the  "Affiliated 
Shareholders")  owmed  beneficially  and 
of  record  approximately  17%,  33.4%, 
35.6%,  10.6%,  respectively,  of  the 
Portfolio's  outstanding  shares.  At  such 
time,  each  Affiliated  Shareholder  was 
an  "affiliated  person"  of  the  Portfoho  as 
defined  in  secUon  2(a)(3)(A)  of  the  Act 
because  each  ovmed  more  than  5%  of 
the  shares  of  the  Portfoho.  Each 
Affiliated  Shareholder  wrill  continue  to 
be  an  affiUated  person  of  the  Portfoho 
until  the  redemptions  described  below 
are  effected, 

4.  Each  AffiUated  Shareholder  has 
notified  the  Trust  that  it  expects  to 
redeem  its  shares  of  the  Portfolio  and 
place  the  proceeds  in  a  separate 
investment  advisory  account  to  be 
managed  by  the  Adviser.  Shares  of  the 
Portfoho  may  be  redeemed  at  the  net 
asset  value  per  share  next  determined 
after  the  Trust's  transfer  agency  receives 
a  proper  redemption  request.  The 
Portfoho's  prospectus  and  statement  of 
additional  information  provide  that,  in 
hmited  circumstances,  the  Portfoho  may 
satisfy  all  or  part  of  a  redemption 
request  by  delivering  portfoho  securities 
to  a  redeeming  shareholder  if  the  board 
of  trustees  of  the  Trust  determines  that 
it  is  appropriate  in  order  to  protect  the 
best  interests  of  the  Portfoho  and  its 
shareholders.  The  board  (including  all 
of  the  Independent  Trustees)  has 
determined  that  it  would  be  in  the  best 
interests  of  the  Portfoho  and  its 
shareholders  to  pay  to  each  Affiliated 


Shareholder  the  redemption  price  for  its 
shares  substantially  in-kind. 

5.  The  Trust,  in  accordance  with  its 
redemption  policies,^  proposes  to  pay 
the  first  $250,000  of  each  such 
redemption  in  cash  and  the  remainder 
in  the  form  of  a  proportionate 
distribution  of  each  portfoho  security 
held  by  the  Portfoho  (the  "Proposed  In- 
Kind  Redemptions")  after  excluding:  (a) 
securities  which,  if  distributed,  would 
be  required  to  be  registered  under  the 
Securities  Act  of  1933;  (b)  securities 
issued  by  entities  in  countries  which  (i) 
restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  other  than 
through  qualified  investment  vehicles, 
such  as  the  Portfoho,  or  (ii)  permit 
transfers  of  owmership  of  securities  to  be 
effected  only  by  transactions  conducted 
on  a  local  stock  exchange;  and  (c) 
certain  portfoho  assets  (such  as  forward 
foreign  currency  exchange  contracts, 
futures  and  options  contracts  and 
repurchase  agreements)  that,  although 
they  may  be  liquid  and  marketable, 
must  be  traded  through  the  marketplace 
or  with  the  counterparty  to  the 
transaction  in  order  to  effect  a  change  in 
beneficial  owrnership.  Securities  to  be 
distributed  pursuant  to  the  Proposed  In- 
Kind  Redemptions  will  be  further 
hmited  to  securities  which  are  traded  on 
a  pubhc  securities  market  or  for  which 
quoted  bid  prices  are  available.  Cash 
will  be  paid  for  that  portion  of  the 
Portfoho's  assets  represented  by  cash 
equivalents  (such  as  certificates  of 
deposit,  commercial  paper  and 
repurchase  agreements)  and  other  assets 
which  are  not  readily  distributable 
(including  receivables  and  prepaid 
expenses),  net  of  all  habihties 
(including  accounts  payable).  In 
addition,  the  Portfolio  will  distribute 
cash  in  heu  of  securities  held  in  its 
portfolio  not  amounting  to  round  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  Proposed  In-Kind 
Redemptions),  fractional  shares,  and 
accruals  on  such  securities. 

Applicant's  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  prohibits 
affihated  persons  of  a  registered 
investment  company,  acting  as 
principal,  to  knowingly  purchase  from 
such  registered  investment  company 
any  security  or  other  property  (except 
securities  of  which  the  seller  is  the 
issuer).  Section  2(a)(3)(A)  of  the  Act 
defines  "affiliated  person"  to  include 


'  The  Trust,  on  behalf  of  the  Portfolio,  has  elscled 
to  be  governed  by  rule  18f-l  under  the  Act.  This 
election  commits  the  Portfolio,  during  any  90-day 
period  for  any  one  shareholder,  to  redeem  its  shares 
solely  in  cash  up  to  the  lesser  of  $250,000  or  1% 
of  the  Portfolio's  net  asset  value  at  the  beginning  of 
such  period.     . 
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any  person  owning  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person.  Each  Affiliated 
Shareholder  owns  beneficially  and  of 
record  in  excess  of  5%  of  the  Portfolio's 
shares  and  thus,  is  an  affiliated  person 
of  the  Portfolio.  To  the  extent  that  a 
Proposed  In-Kind  Redemption  would  be 
considered  to  involve  the  purchase  of 
portfolio  securities  (of  which  the 
Portfolio  IS  not  the  issuer)  by  an 
Affiliated  Shareholder,  the  Proposed  In- 
Kind  Redemption  would  be  prohibited 
by  section  17(a)(2). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  Act. 

3.  Applicant  believes  that  the  terms  of 
each  Proposed  In-Kind  Redemption 
meet  the  standards  set  forth  in  section 
17(b).  Because  the  board  is  responsible 
for  making  the  determination  and  has 
decided  to  redeem  shares  in-kind,  an 
Affiliated  Shareholder  has  no  choice  as 
to  the  type  of  consideration  to  be 
received  in  connection  with  its 
redempdon  request  and  neither  the 
Adviser  nor  the  Affiliated  Shareholder 
has  any  opportunity  to  select  specific 
portfolio  securities  to  be  distributed  to 
an  Affiliated  Shareholder.  Instead,  the 
Proposed  In-Kind  Redemptions  will  be 
effected  through  a  pro  rata  distribution 
of  all  portfoho  securities  held  by  the 
Portfolio  after  excluding  certain 
securities  specified  below.  In  addition, 
the  Proposed  In-Kind  Redemptions  are 
consistent  with  the  investment  poUcies 
of  the  Trust  and  the  Portfolio,  as  set 
forth  in  the  Portfolio's  prospectus, 
which  expressly  discloses  the  Portfolio's 
ability  to  redeem  shares  in-kind. 
Finally,  appUcant  beUeves  that  the 
Proposed  In-Kind  Redemptions  are 
consistent  with  the  general  purposes  of 
the  Act  to  protect  security  holders  of 
investment  companies  fi'om 
discrimination  among  holders  of 
securities  issued  by  such  companies, 
and  from  self-dealing  on  the  part  of 

■  investment  company  affiliates  to  the 
detriment  of  other  security  holders.  The 
Affiliated  Shareholders  would  not 
receive  any  advantage  not  available  to 
any  other  shareholder  requesting  a 
comparable  redemption. 

.\pplicant's  Conditions 

.•\ppl leant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 


1.  The  portfolio  securities  of  the 
Portfolio  distributed  to  an  Affiliated 
Shareholder  pursuant  to  a  redemption 
in-kind  (the  "In-Kind  Securities")  will 
be  limited  to  securities  that  are  traded 
on  a  public  securities  market  or  for 
which  quoted  bid  prices  are  available. 

2.  The  In- Kind  Securities  will  be 
distributed  by  the  Portfolio  on  a  pro  rata 
basis  after  excluding  (a)  securities 
which,  if  distributed,  would  be  required 
to  be  registered  under  the  Securities  Act 
of  1933;  (b)  securities  issued  by  entities 
in  countries  which  (i)  restrict  or  prohibit 
the  holding  of  securities  by  non- 
nationals  other  than  through  qualified 
investment  vehicles,  such  as  the 
Portfolio,  or  (ii)  permit  transfers  of 
ownership  of  a  securities  to  be  effected 
only  by  transactions  conducted  on  a 
local  stock  exchange;  and  (c)  certain 
portfolio  assets  (such  as  forward  foreign 
cxurency  exchange  contracts,  futures 
and  options  contracts  and  repurchase 
agreements)  that,  although  they  may  be 
liquid  and  marketable,  must  be  traded 
through  the  marketplace  or  with  the 
counterparty  to  the  transaction  in  order 
to  effect  a  change  in  beneficial 
ownership.  Cash  will  be  paid  for  that 
portion  of  the  Portfolio's  assets 
represented  by  cash  equivalents  (such  as 
certificates  of  deposit,  commercial 
paper,  and  repurchase  agreements)  and 
other  assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses),  net  of  all  liabilities 
(including  accounts  payable).  In 
addition,  the  Portfolio  will  distribute 
cash  in  Ueu  of  securities  held  in  its 
portfolio  not  amounting  to  round  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fractional  shares,  and 
accruals  on  such  securities. 

3.  The  In-Kind  Securities  distributed 
to  an  AffiUated  Shareholder  wall  be 
valued  in  the  same  manner  as  they  ' 
would  be  valued  for  purposes  of 
computing  the  Portfolio's  net  asset 
value,  which,  in  the  case  of  securities 
traded  on  a  pubUc  securities  market  for 
which  quotations  are  available,  is  their 
last  reported  trade  price  on  the 
exchange  on  which  the  securities  are 
principally  traded,  or,  if  there  is  no  such 
reported  price,  is  the  last  quoted  bid 
price. 

4.  The  Portfolio  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  a  proposed  in-kind  redemption 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
such  redemption  setting  forth  a 
description  of  each  security  distributed, 
the  terms  of  the  distribution,  and  the 
information  or  materials  upon  which 
the  valuation  was  made. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  96-21159  Filed  8-19-96;  8:45  am] 
BILUNQ  CODE  8010-01-M 

[Investment  Company  Act  Rel.  No.  22139; 
812-10208] 

The  Target  Portfolio  Trust^^^  and 
Prudential  Mutual  Fund  Management, 
Inc.;  Notice  of  Application 

August  13,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  The  Target  Portfolio 
Trust SM  (the  "Trust")  and  Prudential 
Mutual  Fund  Management,  Inc.  (the 
"Manager"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  the  provisions  of  section  15(a)  of 
the  Act  and  rule  18f-2  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting  the 
Manager,  as  investment  adviser  of  the 
Trust,  to  enter  into  sub-advisory 
contracts  on  behalf  of  the  Trust  wdthout 
receiving  prior  shareholder  approval. 
FILING  DATES:  The  application  was  filed 
on  June  14,  1996.  Applicants  agree  to 
file  an  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  ' 
September  9,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicants.  One  Seaport  Plaza,  New 
York.  New  York  10292 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Beuscher.  Staff  Attorney,  at 
(202)  942-0573,  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0546 
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(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation] 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  currently  has 
ten  separate  investment  portfolios  (the 
"Portfolios").  The  Portfolios 
commenced  operations  on  January  5, 
1993,  except  for  the  International  Bond 
Portfolio,  which  commenced  operations 
on  May  17, 1994.  Apphcants  request 
reUef  with  respect  to  any  current  series 
and  series  of  the  Trust  organized  in  the 
future,  and  for  any  future  open-end 
management  investment  company 
advised  by  the  Manager  or  a  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Manager, 
provided  that  such  investment  company 
operates  in  substantially  the  same 
manner  as  the  Trust  and  compUes  with 
the  conditions  to  the  requested  order. 

2.  The  Manager,  an  indirect  wholly 
owned  subsidiary  of  The  Prudential 
Insurance  Company  of  America,  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940.  The 
Trust  has  entered  into  an  investment 
management  agreement  (the 
"Management  Agreement")  with  the 
Manager  who,  in  turn,  has  entered  into 
an  investment  advisory  agreement  (the 
"Advisory  Agreement")  with  one  or 
more  registered  investment  advisers 
(each  an  "Adviser")  to  the  PortfoUos. 
The  Manager  is  responsible  for  selecting 
the  Advisers,  subject  to  the  review  and 
approval  of  the  board  of  trustees  of  the 
Trust  (the  "Board").  A  PortfoUo  may  be 
managed  by  a  single  Adviser  or  may  be 
allocated  by  the  Manager  between  or 
among  two  or  more  Advisers. 

3.  The  Manager  evaluates  investment 
management  for  the  Trust  by  performing 
an  initial  review  on  prospective 
Advisers,  monitoring  Adviser 
performance  through  quantitative  and 
qualitative  analysis,  and  through  in- 
person  consultations  with  the  Advisers. 
The  Manager  is  also  responsible  for 
commimicating  performance 
expectations  and  evaluations  to 
Advisers  and  recommending  to  the 
Board  whether  Advisers'  contracts 
should  be  renewed,  modified,  or 
terminated.  In  addition,  the  Manager  is 
responsible  for  conducting  all 
operations  of  the  Trust  except  those 
operations  contracted  to  the  Advisers, 
custodian,  and  transfer  agent.  The  Trust 
pays  the  Manager  a  fee  based  on  the 


average  daily  net  assets  of  each 
Portfolio.  The  Manager  pays  each 
Adviser  a  fee  based  on  the  average  daily 
net  assets  of  the  portion  of  the  PortfoUo 
managed  by  that  Adviser.  The  Trust 
pays  no  fees  directly  to  any  Adviser. 

4.  The  Advisers  serve  in  a  sub- 
advisory  capacity  to  the  Portfolios.  Each 
Adviser's  responsibiUties  are  limited  to 
managing  the  securities  held  in  a 
Portfolio,  or  portion  thereof,  it  manages 
in  accordance  with  the  Portfolio's 
investment  objectives  and  policies, 
making  investment  decisions  for  the 
Portfolio,  and  placing  orders  to 
purchase  and  sell  securities  on  behalf  of 
the  Portfolio. 

5.  Purchases  of  shares  of  a  Portfolio 
are  currently  made  through  a  securities 
account  maintained  with  Prudential 
Securities  Incorporated  ("Prudential 
Securities").  PortfoUo  shares  are 
available  to  participants  in  The 
Prudential  Securities  Target  Programsw 
(the  "Target  Program")  who  pay  a 
separate  investment  advisory  or 
program  fee,  to  banks,  trust  companies, 
and  other  investment  advisory  services 
that  maintain  securities  accounts  with 
Prudential  Securities,  and  to  certain 
asset  allocation  programs  of  investments 
in  registered  investment  companies 
sponsored  by  Prudential  Securities. 

6.  Prudential  Securities,  through  the 
Target  Program,  provides  advisory 
services  in  connection  with  investments 
among  the  Portfolios  by  identifying  and 
recommending  in  writing  an 
appropriate  allocation  of  assets  among 
the  Portfolios  that  conforms  to  the 
investor's  objectives,  preferences,  and 
risk  tolerances,  and  providing  a 
quarterly  statement  to  the  investor 
containing  an  analysis  and  evaluation  of 
the  investor's  account.  At  times. 
Prudential  Securities  may  recommend  a 
modification  in  the  allocation  of  assets 
among  the  PortfoUos.  Investors  pay  a 
quarterly  fee  to  Prudential  Securities  for 
the  Target  Program  services.  Investors 
may  terminate  their  participation  in  the 
Target  Program  at  any  time  upon  five 
business  days'  notice.  If  a  Target 
Program  account  is  terminated,  all 
shares  of  the  Portfolios  held  in  that 
account  will  be  redeemed.  PortfoUo 
shares  may  be  redeemed  at  any  time  for 
cash  at  net  asset  value  wathout  the 
imposition  of  any  sales  charge, 
contingent  deferred  sales  charge,  or 
redemption  fee.  No  PortfoUo  bears  any 
distribution  or  shareholder  servicing  fee 
pursuant  to  rule  12b-l  under  the  Act. 

7.  Applicants  request  an  exemption 
from  section  15(a)  and  rule  18f-2  to 
permit  the  Manager  to  enter  into  new  or 
amended  Advisory  Agreements  without 
obtaining  shareholder  approval, 
including  new  Advisory  Agreements 


necessitated  because  the  prior  Advisory 
Agreements  were  terminated  as  a  result 
of  an  "assignment"  (as  defined  in 
section  2(a)(4)  of  the  Act).  The 
Management  Agreement  in  all  cases 
would  be  subject  to  the  shareholder 
voting  requirements  of  section  15(a). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  securities.  Rule  18f-2  provides 
that  each  series  or  class  of  stock  in  a 
series  company  affected  by  a  matter 
must  approve  such  matter  if  the  Act 
requires  shareholder  approval. 

2.  Applicants  assert  that  the  abiUty  to 
enter  into  Advisory  Agreements  writhout 
shareholder  approval  would  permit  the 
Manager  more  effectively  to  perform  the 
functions  that  the  Portfolios  are  paying 
it  to  perform,  namely,  selecting 
Advisers,  monitoring  their  performance, 
and  changing  Advisers  when 
appropriate.  Applicants  believe  that  to 
require  shareholders  to  approve  each 
new  Adviser  not  only  would  result  in 
unnecessary  administrative  expense  to 
the  PortfoUos,  but  also  could  result  in 
harmful  delays  in  executing  changes  in 
Advisers  that  the  Manager  and  the 
Board  have  determined  are  necessary. 
Eight  changes  in  Advisers  or  material 
changes  in  Advisory  Agreements  have 
been  submitted  for  shareholder  approval 
since  the  PortfoUos  commenced 
operations.  AppUcants  submit  that  these 
meetings  would  not  have  taken  place 
and  shareholders  would  have  been 
spared  the  expense  and  burden  of  repeat 
proxy  solicitations,  while  receiving  all 
relevant  information  that  would  have 
been  included  in  a  proxy  statement,  had 
the  order  requested  in  the  applicaUon 
been  in  place. 

3.  AppUcants  also  assert  that  the 
primary  responsibiUty  for  management 
of  the  Portfolios,  in  particular,  the 
selection  and  supervision  of  the 
Advisers,  is  vested  in  the  Manager, 
subject  to  oversight  by  the  Board. 
Because  of  the  unusual  structure  of  the 
Trust,  as  weU  as  the  Manager's 
experience,  appUcants  beUeve  that  it  is 
consistent  with  the  protection  of 
investors  to  vest  the  selection  and 
supervision  of  Advisers  in  the  Manager. 
AppUcants  submit  that,  within  this 
structure,  the  Manager  is  in  a  better 
position  to  make  an  informed  selection 
of  an  Adviser  than  individual  investors. 

4.  AppUcants  beUeve  that  investors  in 
the  Portfolios  would  be  in  a  position  to 
make  a  fully  informed  decision  as  to 
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purchasing,  redeeming,  or  retaining 
Portfolio  shares.  Shareholders  will 
receive  an  information  statement  that 
includes  ail  the  information  about  a  new 
Adviser  or  Adviser  Agreement  that 
would  be  included  in  a  proxy  statement. 
hi  addition,  applicants  state  that  all  fees 
payable  bv  the  Manager  to  the  Adviser 
will  be  disclosed  in  the  prospectus  of 
the  applicable  Portfolio  in  accordance 
with  the  requirements  of  Form  N-IA. 

5,  Applicants  believe  that  investors 
who  seek  the  investment  advice  of 
Prudential  .Securities  typically  have 
determined  that  they  are  unwilling  to 
assume  the  burden  of  selecting  an 
appropriate  mix  of  investments  to  attain 
their  investment  objectives,  or  the 
appropriate  money  manager  or 
managers  to  make  specific  investments 
in  accord  with  those  objectives.  The 
Target  Program  is  designed  to  create  an 
asset  allocation  strategy  to  meet  an 
investor's  individual  needs  as  well  as 
selecting  investments  within  each  asset 
category. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

Applicants'  Conditions 

Applicants  agree  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions: 

1  The  Manager  will  provide  general 
management  and  administrative 
services  to  the  Trust,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
the  Trust  s  securities  portfolio,  and, 
subject  to  review  and  approval  by  the 
Board,  will  (a)  set  the  Portfolios'  overall 
investment  strategies;  (b)  select 
Advisers;  (c)  monitor  and  evaluate  the 
performance  of  the  Advisers;  (d)  allocate 
and,  when  appropriate,  reallocate  a 
Portfolio's  assets  among  its  Advisers  in 
those  cases  where  a  Portfolio  has  more 
than  one  Adviser;  and  (e)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Advisers  comply  with 
the  Trust  s  investment  objectives, 
policies,  and  restrictions. 

2.  Before  a  Portfolio  may  rely  on  the 
order  requested  hereby,  the  operation  of 
the  Portfolio  in  the  manner  described  in 
the  application  will  be  approved  by  a 
majority  of  its  outstanding  voting 
securities,  as  defined  in  the  Act,  or,  in 
the  case  of  a  new  Portfolio  whose  public 
shareholders  purchased  shares  on  the 


basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  4 
below,  by  the  sole  shareholder  before 
offering  of  shares  of  such  Portfolio  to  the 
public. 

3.  The  Trust  will  furnish  to 
shareholders  all  information  about  a 
new  Adviser  or  Advisory  Agreement 
that  would  be  included  in  a  proxy 
statement.  Such  information  will 
include  any  change  in  such  disclosure 
caused  by  the  addition  of  a  new  Adviser 
or  any  proposed  material  change  in  a 
Portfolio's  Advisory  Agreement.  The 
Trust  will  meet  this  condition  by 
providing  shareholders  with  an  informal 
information  statement  complying  with 
the  provisions  of  Regulation  14C  imder 
the  Securities  Exchange  Act  of  1934,  as 
amended,  and  Schedule  14C. 
thereunder.  With  respect  to  a  newly 
retained  Adviser,  or  a  change  in  an 
Advisory  Agreement,  this  information 
statement  will  be  provided  to 
shareholders  of  the  Portfolio  a 
maximum  of  ninety  (90)  days  after  the 
addition  of  the  new  Adviser  or  the 
implementation  of  any  change  in  an 
Advisory  Agreement.  The  information 
statement  will  also  meet  the 
requirements  of  Schedule  14A  under  the 
Exchange  Act. 

4.  The  Trust  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  the  order  granted  pursuant  to 
this  application. 

5.  No  trustee  or  officer  of  the  Trust  or 
director  or  officer  of  the  Manager  vdll 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  director, 
trustee,  or  officer)  any  interest  in  any 
Adviser  except  for  (a)  ownership  of 
interests  in  the  Manager  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Manager;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly 
traded  company  that  is  either  an 
Adviser  or  any  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  an  Adviser. 

6.  The  Manager  will  not  enter  into  an 
Advisory  Agreement  with  any  Adviser 
that  is  an  "affiliated  person,"  as  defined 
in  section  2(a)(3)  of  the  Act,  of  the  Trust 
or  the  Manager  other  than  by  reason  of 
serving  as  an  Adviser  to  one  or  more 
Portfolios  (an  "Affiliated  Adviser") 
without  such  agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  apphcable  Portfolio. 

7.  At  all  times,  a  majority  of  the 
members  of  the  Board  will  be  persons 
each  of  whom  is  not  an  "interested 
person"  of  the  Trust  as  defined  in 
section  2(a)(19)  of  the  Act  (the 


"Independent  Trustees"),  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

8.  When  an  Adviser  change  is 
proposed  for  a  Portfolio  with  an 
.^fflliated  Adviser,  the  Board,  including 
a  majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Board's  minutes,  that  such  change 
is  in  the  best  interests  of  the  Portfolio 
and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  from  which 
the  Manager  or  the  .affiliated  Adviser 
derives  an  inappropriate  advantage. 

For  the  SEC,  bv  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  Mr.Farland. 
Deputy  Secretary. 
[FR  Doc.  96-21107  Filed  8-19-96;  8:45  am] 

BILUNG  CODE  8010-01-M 

[Investment  Company  Act  Release  No. 

22134;  812-10076] 

Transamerica  Investors,  Inc.  and 
Transamerica  Investment  Services, 
Inc.;  Notice  of  Application 

August  13,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Transamerica  Investors,  Inc. 
and  Transamerica  Investment  Services, 
Inc. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
investment  companies  to  deposit  their 
uninvested  cash  balances  in  one  or  more 
joint  accounts  to  be  used  to  enter  into 
repurchase  agreements. 
FILING  DATE:  The  application  was  filed 
on  April  5,  1996  and  amended  on  July 
17,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  9, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 


Federal  Register  /  Vol.  61.  No    162  /  Tuesday,  August  20,  1996  /  Notices 


request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretarv. 
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ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Apphcants,  Transamerica  Center,  1150 
South  Olive,  Los  Angeles,  CA  90015- 

2211. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Geffroy,  Staff  .\ttornev.  at  (202) 
942-0553,  or  Mercer  E.  Builard.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Companv  Reeulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Transamerica  Investors,  Inc. 
("Til"),  a  Maryland  corporation,  is 
registered  under  the  Act  as  «m  open-end 
management  investment  company  of  the 
series  type.  Til  currently  consists  of  six 
series.  Transamerica  Investment 
Services,  Inc.  ("TIS"),  the  investment    . 
adviser  to  each  series  of  Til,  is  a 
Delaware  corporation  and  is  registered 
with  the  Commission  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  TIS  is  a  wholly-owned 
subsidiary  of  Transamerica  Corporation. 
State  Street  Bank  &  Trust  Company 
provides  custodial  services  for  Til,  and 
Transamerica  Occidental  Life  Insurance 
Company  acts  as  Til's  administrator. 

2.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application 
apply  to  any  existing  or  future  series  of 
Til,  and  any  other  registered  investment 
companies  or  series  thereof  that  now  or 
in  the  future  are  advised  or  subadvised 
by  TIS  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  TIS  (collectively  with  TII,  the 
"Funds").  All  Funds  that  currently 
intend  to  rely  upon  the  requested  order 
are  named  as  applicants.  Three 
additional  registered  investment 
companies,  Transamerica  Income 
Shares,  Inc.  and  Transamerica 
Occidental's  Separate  Account  Funds  B 
and  C,  that  currently  do  not  intend  to 
rely  upon  the  requested  rehef,  in  the 
future,  may  rely  upon  the  order  in 
accordance  with  the  terms  and 
conditions  contained  in  the  application. 

3.  At  the  end  of  each  trading  day, 
apphcants  expect  that  some  or  all  of  the 
Funds  will  have  uninvested  cash 
balances  in  their  respective  custodian 
banks  that  would  not  otherwdse  be 
invested  in  portfolio  securities  by  TIS. 
Currently,  such  cash  balances  may  be 


invested  in  repurchase  agreements 
separately  on  behalf  of  each  Fund. 

4.  Applicants  propose  to  deposit  some 
or  all  of  the  uninvested  cash  balances  of 
the  Funds  remaining  at  the  end  of  each 
trading  day  into  one  or  more  joint 
accounts  ("Joint  Accoimts")  and  to 
invest  the  daily  balance  of  the  Joint 
Accounts  in  repurchase  agreements 
having  maturities  of  7  days  or  less  that 
are  collateralized  fully  as  defined  in  rule 
2a-7  under  the  Act  ("Short-Term 
Repurchase  Agreements"),  as  authorized 
by  the  investment  policies  of  the  Funds. 

5.  A  Fund's  decision  to  use  a  Joint 
Accoimt  will  be  based  upon  the  same 
factors  as  its  decision  to  make  any  other 
short-term  liquid  investment.  The  Joint 
Accounts  would  only  be  used  to 
aggregate  what  otherwise  would  be  one 
or  more  daily  individual  transactions 
necessary  for  the  management  of  each  of 
the  Funds'  daily  uninvested  cash 
balance. 

6.  ns  will  not  participate  as  an 
investor  in  the  Joint  Account.  TIS  will 
be  responsible  for  investing  funds  held 
by  the  Joint  Accounts,  establishing 
accounting  and  control  procedures,  and 
ensuring  the  fair  and  equitable 
treatment  of  the  Funds. 

7.  Any  repurchase  agreements  entered 
into  through  the  Joint  Accounts  will 
comply  with  the  terms  of  Investment 
Company  Act  Release  No.  13005 
(February  2,  1983)  and  any  other 
existing  and  future  positions  taken  by 
the  Commission  or  its  staff  by  rule, 
release,  letter,  or  otherwise,  relating  to 
repurchase  agreement  transactions. 
Applicants  acknowledge  that  they  have 
a  continuing  obligation  to  monitor  the 
SEC's  published  statements  on 
repurchase  agreements,  and  represent 
that  repurchase  agreement  transactions 
wall  comply  with  future  positions  of  the 
SEC  to  the  extent  that  such  positions  set 
forth  different  or  additional 
requirements  regarding  repurchase 
agreements. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  in 
contravention  of  rules  and  regulations 
proscribed  by  the  SEC.  Rule  17d-l(a) 
under  the  Act  provides  that  an  affiliated 
person  of  a  registered  investment 
company,  acting  as  principal,  shall  not 
participate  in,  or  effect  any  transaction 
in  connection  with,  any  joint  enterprise 
or  other  joint  arrangement  in  which  the 
registered  investment  company  is  a 


participant  unless  the  SEC  has  issued  an 
order  approving  the  arrangement. 

2.  The  Funds,  by  participating  in  the 
Joint  Accounts,  and  TIS,  by  managing 
the  Joint  Accoimts,  could  be  deemed  to 
be  "joint  participants"  in  a  transaction 
within  the  meaning  of  section  17(d).  In 
addition,  the  proposed  Joint  Accounts 
could  be  deemed  to  be  a  "joint 
enterprise  or  other  joint  arrangement" 
withiii  the  meaning  of  rule  17d-l. 

3.  Applicants  beueve  that  no  Fund 
will  be  in  a  less  favorable  position  as  a 
result  of  the  Joint  Accounts.  Applicants 
believe  that  a  Fund's  investment  in  the 
Joint  Account  will  not  be  subject  to  the 
claims  of  creditors,  whether  brought  in 
bankruptcy,  insolvency  or  other  legal 
proceedings,  or  of  any  other  participant 
Fund  in  the  Joint  Account.  Apphcants 
further  believe  that  each  Fund's  UabiUty 
on  any  Short-Term  Repurchase 
Agreement  will  be  limited  to  its  interest 
in  such  investment;  no  Fund  will  be 
jointly  liable  for  the  investments  of  any 
other  Fund. 

4.  Apphcants  believe  that  the  Joint 
Accounts  could  result  in  certain  benefits 
to  the  Funds.  For  example,  the  Funds 
may  earn  a  higher  rate  of  return  on 
investments  through  the  Joint  Accounts 
relative  to  the  returns  they  could  earn 
individually.  Under  most  market 
conditions,  it  is  possible  to  negotiate  a 
rate  of  return  on  larger  repurchase 
agreements  that  is  higher  than  the  rate 
on  smaller  repurchase  agreements. 

5.  The  Joint  Accounts  also  may  reduce 
the  potential  for  errors  by  reducing  the 
number  of  trade  tickets  and  cash  wires 
that  must  be  processed  by  the  sellers  of 
Short-Term  Repurchase  Agreements  and 
by  the  Funds'  custodians  and 
accountants. 

6.  For  the  reasons  set  forth  above, 
apphcants  believe  that  granting  the 
requested  order  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcies  and 
provisions  of  the  Act  and  the  finding 
required  by  rule  17d-l. 

Applicants'  Conditions 

Applicants  will  comply  with  the 
following  procedures  as  conditions  to 
any  SEC  order: 

1 .  The  Joint  Accounts  would  consist 
of  one  or  more  separate  cash  accounts 
established  at  a  custodian  bank.  A  Joint 
Account  may  be  established  at  more 
than  one  custodian  bank  and  more  than 
one  Joint  Account  may  be  established  at 
any  custodian  bank.  A  Fimd  may 
transfer  a  portion  of  its  daily  cash 
balances  to  more  than  one  Joint 
Account.  After  the  calculation  of  its 
daily  cash  balance  and  at  the  direction 
of  TIS,  each  Fund  would  transfer  into 
one  or  more  Joint  Accounts  the  cash  it 
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intends  to  invest  through  the  Joint 
Accounts-  Each  Fund  whose  regular 
custodian  is  a  custodian  other  than  the 
bank  at  which  a  proposed  Joint  Account 
would  be  maintained  and  that  wishes  to 
participate  in  the  [oint  Account  would 
appoint  the  latter  bank  as  a  sub- 
custodian for  the  limited  purposes  of: 
(1)  receiving  and  disbursing  cash;  (2) 
holding  any  Short-Term  Repurchase 
Agreements,  and  (3)  holding  any 
collateral  received  from  a  transaction 
effected  through  the  loint  Account.  All 
Funds  that  appoint  such  sub-custodians 
will  have  taken  all  necessary  actions  to 
authorize  such  bank  as  their  legal 
custodian,  including  all  actions  required 
under  the  Act 

2  The  (oint  Accounts  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  the  Funds  at  their 
custodians  except  that  monies  from  the 
Funds  will  be  deposited  in  the  Joint 
Account  on  a  commingled  basis.  The 
loint  Accounts  will  not  have  a  separate 
existence  and  will  not  have  any  indicia 
of  a  separate  legal  entitv.  The  Joint 
Accounts  will  only  be  used  to  aggregate 
individual  transactions  necessary  for  the 
management  of  each  Fund's  daily 
uninvested  cash  balance. 

3  C^sh  in  the  loint  .Accounts  will  be 
invested  m  one  or  more  repurchase 
agreements  with  maturities  of  7  days  or 
less  that  are  collateralized  fully  as 
defined  in  rule  2a-7  under  the  Act,  and 
that  satisfy  the  uniform  standards  set  by 
the  Funds  for  such  investments.  The 
securities  subject  to  the  repurchase 
agreement  will  be  transferred  to  a  Joint 
Account  and  they  will  not  be  held  by 
the  Fund's  repurchase  counterparty  or 
bv  an  affiliated  person  of  that 
counterparty 

4.  Each  Fund  would  participate  in  a 
joint  Account  on  the  same  basis  as  every 
other  Fund  in  conformity  with  its 
respective  fundamental  investment 
objectives,  policies,  and  restrictions. 
Any  future  Funds  that  participate  in  the 
Joint  Account  would  be  required  to  do 
so  on  the  same  terms  and  conditions  as 
the  existing  Funds. 

5  Each  Fund's  investment  in  a  Joint 
.Afcount  will  be  documented  daily  on 
the  books  of  each  Fund  and  the  books 
of  Its  custodian.  Each  Fund,  through  its 
investment  adviser  and/or  custodian, 
will  maintain  records  {in  conformity 
with  Section  31  of  the  Act  and  rules 
thereunder)  documenting  for  any  given 
dav.  the  Funds  aggregate  investment  in 
a  Joint  Account  and  its  pro  rata  share  of 
each  Short-Term  Repurchase  Agreement 
made  through  such  joint  Account. 

6.  All  assets  held  by  a  Joint  Account 
would  be  valued  on  an  amortized  cost 
basis  to  the  extent  permitted  by 


applicable  Commission  releases,  rules, 
letters,  or  orders. 

7.  Each  Fund  valuing  its  net  assets 
based  on  amortized  cost  in  reliance 
upon  rule  2a-7  under  the  Act  will  use 
the  average  maturity  of  the 
instrument(sj  in  the  Joint  Accounts  in 
which  such  Fund  has  an  interest 
(determined  on  a  dollar-weighted  basis) 
for  the  purpose  of  computing  its  average 
portfolio  maturity  with  respect  to  the 
portion  of  its  assets  held  in  a  Joint 
Account  on  that  day. 

8.  Not  every  Fund  participating  in  the 
Joint  Accounts  will  necessarily  have  its 
cash  invested  in  every  Short-Term 
Repurchase  Agreement.  However,  to  the 
extent  a  Fund's  cash  is  applied  to  a 
particular  Short-Term  Repurchase 
Agreement,  the  Fund  will  participate  in 
and  own  its  proportionate  share  of  such 
Short-Term  Repurchase  Agreement,  and 
any  income  earned  or  accrued  thereon, 
based  upon  the  percentage  of  such 
investment  purchased  with  amounts 
contributed  by  such  Fund. 

9.  To  assure  that  there  will  be  no 
opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  a  Joint  Accoimt 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  any  Joint  Account  for  any  reason. 
Each  Fund  would  be  permitted  to  draw 
down  its  entire  balance  at  any  time, 
provided  TIS  determines  that  such  draw 
down  woidd  have  no  significant  adverse 
impact  on  any  other  Fund  participating 
in  the  Joint  Account.  Each  Fimd's 
decision  to  invest  in  a  Joint  Account 
would  be  solely  at  its  option,  and  no 
Fund  will  be  obligated  either  to  invest 
in  the  Joint  Accounts  or  to  maintain  any 
minimum  balance  in  the  Joint  Accounts. 
In  addition,  each  Fund  will  retain  the 
sole  rights  of  ownership  of  any  of  its 
assets,  including  interest  payable  on 
such  assets,  invested  in  the  Joint 
Accounts. 

10.  TIS  will  administer,  manage,  and 
invest  the  cash  balance  in  the  Joint 
Accounts  in  accordance  with  and  as 
part  of  its  duties  imder  existing,  or  any 
future,  investment  advisory  contracts  or 
subadvisory  contracts  with  each  Fund. 
TIS  will  not  collect  any  additional  or 
separate  fee  for  advising  or  managing 
any  Joint  Account. 

11.  The  administration  of  the  Joint 
Accounts  vdll  be  within  the  fidelity 
bond  coverage  maintained  for  the  Funds 
as  required  by  section  17(g)  of  the  Act 
and  rule  17g-l  thereunder. 

12.  The  Board  of  Directors  of  the 
Funds  participating  in  the  Joint  Account 
will  adopt  procedures  pursuant  to 
which  the  Joint  Accounts  will  operate 
and  which  will  be  reasonably  designed 
to  provide  that  the  requirements  set 
forth  in  the  apphcation  are  met.  The 


Board  will  make  and  approve  such 
changes  that  they  deem  necessary  to 
ensure  that  such  procedures  are 
followed.  In  addition,  the  Board  will 
determine,  no  less  frequently  than 
annually,  that  the  Joint  .Accounts  have 
been  operated  in  accordance  with  the 
proposed  procedures,  and  will  permit  a 
Fund  to  continue  to  participate  therein 
only  if  it  determines  that  there  is  a 
reasonable  likelihood  that  the  Fund  and 
its  shareholders  will  benefit  from  the 
Fund's  continued  participation. 
13.  Investments  held  in  a  Joint 
Account  generally  will  not  be  sold  prior 
to  maturity  except:  (a)  if  the  adviser 
believes  that  the  investment  no  longer 
presents  minimal  credit  risk;  (b)  if,  as  a 
result  of  a  credit  downgrading  or 
otherwise,  the  investment  no  longer 
satisfies  the  investment  criteria  of  all 
Funds  participating  in  the  investment; 
or  (c)  if  the  counterparty  defaults.  A 
fund  may.  however,  sell  its  fractional 
portion  of  an  investment  in  a  Joint 
Account  prior  to  the  maturity  of  the 
investment  in  such  Joint  Account  if  the 
cost  of  such  transaction  will  be  borne 
solely  by  the  selling  Fund  and  the 
transaction  would  not  adversely  affect 
the  other  Funds  participating  in  that. 
Joint  Account.  In  no  case  would  an  early 
termination  by  less  than  all 
participating  Funds  be  permitted  if  it 
would  reduce  the  principal  amount  or 
yield  received  by  other  Funds 
participating  in  a  particular  Joint 
Account  or  otherwise  adversely  affect 
the  other  participating  Funds.  Each 
Fund  participating  in  such  Joint 
Account  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  investment  in  such  Joint  Account. 

For  the  SEC.  'by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-21111  Filed  8-19-96;  8:45  am) 
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Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub,  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  19,  1996. 

A  closed  meeting  will  be  held  on 
Thursday,  August  22,  1996,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 
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The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S,C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  22,  1996,  at  10:00  a.m..  will  be: 

Institution  of  injunctive  actions. 
,  Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  August  16, 1996. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  96-21326  Filed  8-16-96;  2:18  pm] 

BILLING  CODE  801(M)1-M 


[Release  No.  34-^7565;  File  No.  SR-GSCC- 
96-07] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Proposed  Rule 
Change  Modifying  the  Rights  and 
Responsibilities  of  Interdealer  Broker 
Netting  Members 

August  14,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
July  2,  1996,  the  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
On  July  22,  1996,  GSCC  amended  the 
filing. 2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


I.  Self-Regulator>'  Organization's 
Statement  of  the  Terms  of  Substanc  e  of 
the  Proposed  Rule  Change 

GSCC  proposes  to  modify  its  rules 
governing  the  rights  and  responsibilities 
of  interdealer  broker  ("IDB")  netting 
members 

n.  Self-Regulaton  Dnjani/.alion  s 
Statement  of  the  Purpose  of.  and 
Statutorv  Basis  for,  the  Proposed  Rii!f 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conlments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

At  the  time  of  the  implementation  of 
GSCC's  netting  system  in  1989,  IDBs 
were  given  distinct  rights  and 
obligations  with  regard  to  loss 
allocation,  clearing  fund  margin,  and 
fimds-only  settlement  as  a  result  of  their 
status  as  agents  for  partially  disclosed 
principals  that  do  not  take  positions  for 
their  own  accounts.  Since  1989,  the 
volume  and  types  of  transactions 
submitted  by  IDBs  to  GSCC  have 
increased  significantly. 

As  a  result  of  the  continuing  changes 
in  the  government  securities 
marketplace,  various  revisions  have 
been  proposed  or  have  been  made 
regarding  the  status  of  IDBs  under 
GSCC's  rules.  These  changes  include:  (i) 
The  creation  of  a  second  category  of  IDB 
membership  designed  to  allow  IDBs 
with  higher  levels  of  net  worth  and 
excess  net  or  liquid  capital  to  do  a 
limited  amount  of  business  away  from 
GSCC  members,*  (ii)  the  establishment 
of  a  $10  million  minimimi  net/liquid 
capital  requirement  for  Cat^ory  1 


'15U.S.C.  §78s(b)(l)(1988). 

'  letter  from  Karen  Walraven,  Vice  President  and 
Associate  Counsel.  GSCC,  to  Jerry  W.  Carpenter, 
Assistant  Director.  Division  of  Market  Regulation,   • 
Commission  duly  18,  1996). 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

*  Securities  Exchange  Act  Release  No.  32722 
(August  1,  1993),  58  FR  42993  |SR-GSCC-93-01| 
(order  approving  proposed  rule  change  modifying 
participation  standards).  Unless  otherwise 
indicated,  the  term  IDB  refers  to  both  Category  1 
and  Category  2  IDBs.  Under  current  rules,  Category 
1  IDBs  act  exclusively  as  brokers  and  trade  with 
GSCC  netting  members  and  certain  grandfathered 
nonmember  firms  and  must  maintain  $10  million 
in  net  or  liquid  capital.  Category  2  IDBs  may 
transact  up  to  10%  of  their  trading  volume  with 
nonmembers  and  must  maintain  S2S  million  in  net 
worth  and  $10  million  in  excess  net  or  liquid 
capital. 


IDB's.*  (iii)  the  imposition  of  strict 
limitations  on  Category  1  IDE's  scope  of 
business  allowing  them  to  do  business 
in  eligible  securities  with  other  netting 
inembers  and  grandfathered  finns.  and 
(iv)  in  conjunction  with  the  next 
planned  phase  of  repo  netting,  which 
will  include  repos  done  on  a  blind 
brokered  basis,  the  determination  to 
allow  IDBs  to  submit  to  GSCC  ehgible 
repo  business  but  only  wdth  netting 
members  on  both  sides  of  the 
transaction.6  GSCC  has  reviewed  its 
rules  governing  loss  allocation  and 
clearing  fund  requirements  for  IDBs  in* 
relation  to  the  risks  posed  by  IDBs  to 
determine  what  amendments  are 
appropriate. 

1.  Loss  Allocation 

Currently,  if  a  loss  or  liability  is 
inciirred  due  to  the  failure  of  a  GSCC 
netting  member  to  meet  its  obligations. 
GSCC  looks  first  to  the  clearing  fund 
and  forward  margin  collateral  that  the 
failed  member  maintains  with  GSCC.  If 
the  collateral  is  insufficient  to  cover  the 
entire  loss,  GSCC  looks  back  the  number 
of  days  needed  to  capture  an  amount  of 
trading  that  is  equal  to  the  amount  of 
the  liquidated  positions  of  the  failed 
member.^  The  loss  is  then  allocated 
based  on  the  coimterparties  to  the 
trading  activity  captured. 

To  tne  extent  that  the  defauUing 
member's  trading  activity  represents 
direct  transactions  with  other  netting 
members  (;'.e.,  the  counterparties  to  the 
trade  are  netting  members  trading 
directly  with  each  other  without  using 
the  services  of  a  broker),  a  portion  of  the 
loss  equivalent  to  such  trading  activity 
is  allocated  on  a  pro  rata  basis  based  on 
the  dollar  value  of  the  trading  activity 
of  each  non-IDB  netting  member  with 
the  defaulting  member  netted  and 
novated  on  the  day  of  default  as  defined 
in  GSCC  Rule  4,  Section  8{a)(v).8 

To  the  extent  that  the  defaulting 
member's  trading  activity  represents 
member  brokered  transactions  (/.e.,  a 
brokered  transaction  where  both  the 
buyside  and  sellside  counterparties  to 


'Securities  Exchange  Act  Release  No.  37343 
(June  20,  1996).  61  FR  33564  ISR-GSCC-96-02] 
(order  approving  rule  change  modifying  minimum 
financial  criteria  for  Category  1  IDB  netting 
membership). 

•  Securities  Exchange  Act  Release  No.  37482  (July 
25,  1996),  61  FR  40275  |SR-GSCC-96-04|  (order 
approving  proposed  rule  change  relating  to  IDB 
netting  members  participating  in  the  netting  and 
settlement  services  for  repos). 

'  Recently,  GSCC  proposed  modifying  the  loss 
allocation  procedure  to  capture  a  level  of  trading 
activity  that  is  at  least  five  times  the  dollar  value 
amount  of  the  securities  of  the  defaulting  member 
that  are  liquidated.  Securities  Exchange  Act  Release 
No.  37548  (August  9. 1996)  (File  No.  SR-GSCC-96- 
05). 

•  Supra  note  7. 
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the  IDB  are  netting  members),  such  loss 
is  allocated  as  follows:  (i)  Ten  percent 
of  the  loss  IS  allocated  to  the  IDBs  on  an 
equal  basis,  up  to  $1.6  million  per 
calendar  year  for  each  IDB.  regardless  of 
the  level  of  trading  activity  each  IDB 
had  with  the  defaulting  member  and  (11) 
the  other  ninety  percent  of  the  loss  is 
allocated  among  all  other  netting 
members  pro  rata  based  on  the  dollar 
value  of  each  netting  member's  trading 
activity  with  the  defaulting  member 
channeled  through  IDBs. 

To  the  extent  tTiat  the  defaulting 
members  trading  activity  represents 
nonmember  brokered  transactions  (i.e., 
a  brokered  transaction  where  either  the 
buyside  or  sellside  counterparty  to  the 
IDB  is  a  nonmember),  such  loss  is 
allocated  as  follows:  (i)  Ten  percent  of 
the  loss  is  allocated  to  the  IDBs  on  an 
equal  basis,  up  to  $1.6  million  per 
calendar  vear  for  each  IDB.  regardless  of 
the  level  of  trading  activity  each  IDB 
had  with  the  defaulting  member  and  (11) 
the  other  ninety  percent  of  the  loss  is 
allocated  among  Category  2  IDBs  pro 
rata  based  on  the  dollar  value  of  each 
Category  2  IDBs  trading  activity  with 
the  defaulting  member. 

GSCC  is  proposing  to  raise  the 
percentage  of  a  loss  arising  from 
member  or  nonmember  brokered 
transactions  allocated  collectively  to  the 
IDBs  to  fifty  percent  with  a  dollar  cap 
on  each  IDBs  potential  Uability  as 
discussed  below  GSCC  believes  this 
change  is  appropriate  because  the 
volume  of  transactions  submitted  by 
IDBs  for  netting  and  guaranteed 
settlement  has  increased  significantly 
since  the  netting  system  became 
operational  in  1989  and  is  expected  to 
nse  significantly  with  the  introduction 
of  netting  services  for  brokered  repos. 
Brokered  transactions  represent  a 
potential  risk  to  GSCC  because  the  IDBs 
are  principals  vis-a-vis  GSCC  and  may 
have  settlement  obligations  to  GSCC  as 
the  result  of  uncompared  trades  and 
trades  with  nonmembers.  GSCC  also 
believes  that  this  proposed  change  will 
result  in  a  fairer  loss  allocation 
methodology  because  the  DDBs  will 
share  on  a  collective  basis  equally  with 
the  dealers  any  loss  allocation  arising 
from  brokered  transactions.  By  placing  a 
dollar  cap  on  each  IDB's  share  of  a  loss, 
the  IDBs  will  continue  to  be  protected 
from  unusually  large  loss  allocations. 

Furthermore.  GSCC  proposes  that 
each  IDB's  individual  share  of  the 
collective  broker  allocation  should  be 
allocated  pro  rata  based  on  the  dollar 
value  of  its  trading  activity  with  the 
defaulting  member  instead  of  an  equal 
allocation.  GSCC  beheves  that  the 
practice  of  niutuaUzing  losses  among 
the  IDBs  should  be  discontinued.  By 


implementing  this  change,  an  IDB  will 
no  longer  be  subject  to  an  allocation  of 
a  portion  of  a  loss  arising  from  the 
default  of  a  firm  with  which  the  IDB 
never  traded.  This  manner  of  loss 
allocation  provides  IDBs  with  greater 
incentive  to  assess  the  creditworthiness 
of  their  counterparties. 

Currently,  the  loss  amount  allocated 
to  each  IDB  is  capped  at  $1.6  million 
per  calendar  year  for  losses  attributable 
to  member  or  nonmember  brokered 
transactions.^  The  use  of  a  per  calendar 
year  cap  ignores  the  possibility  that 
there  may  be  multiple  lost  events  in  a 
calendar  year  and,  thus,  may  not  protect 
sufficiently  GSCC  and  its  members  from 
loss.  GSCC  proposes  that  the  maximum 
amount  of  loss  that  should  be  allocated 
to  each  IDB  should  be  based  on  a  per 
loss  allocation  event  as  opposed  to  a 
calendar  year  maximum.  Although  it  is 
unlikely,  there  is  potential  for  more  than 
one  loss  event  to  occur  during  a 
calendar  year,  and  a  loss  allocation  cap 
based  on  a  calendar  year  maximum 
would  aUow  an  IDB  that  has  hit  its 
calendar  year  cap  to  use  GSCC's  netting 
system  for  the  remainder  of  the  year  on 
a  risk-free  basis.  A  per  loss  allocation 
event  standard  creates  a  more  , 
appropriate  economic  incentive  to  DDBs 
to  manage  counterparty  credit  risk. 

In  order  to  protect  sufficiently  GSCC 
and  its  members  from  loss,  it  is 
necessary  that  any  loss  allocation  cap 
sufficiently  reflect  the  exposure  posed 
to  GSCC  by  an  IDB  and  provide  an 
adequate  incentive  for  IDBs  to  manage 
effectively  their  coimterparty  credit  risk. 
GSCC  proposes  that  the  maximimi 
amount  of  loss  that  should  be  allocated 
to  an  individual  IDE  should  be  raised  to 
$5  million  per  loss  allocation  event. 
GSCC  believes  that  an  increase  in  the 
maximum  loss  that  can  be  allocated  to 
an  IDB  is  reasonable  in  that  IDBs  pose 
an  Increased  risk  to  the  netting  system. 
However,  a  balance  should  be 
maintained  between  protecting  GSCC 
and  its  members  from  a  loss  and 
applying  a  loss  allocation  methodology 
that  may  be  so  onerous  as  to  disenable 
an  IDB  from  meeting  GSCC's  standards. 
A  cap  of  $5  million  per  loss  allocation 
event  would  seem  to  strike  that 
appropriate  balance.  Fiuihermore,  the 
$4.2  milUon  excess  net/liquid  capital 
requirement  that  was  applied  for  many 
years  to  Category  1  IDBs  was  linked  to 
the  $1.6  million  maximum  loss 
allocation  figure.  With  the  recent 
increase  in  the  excess  capital 
requirements  to  $10  million,  an  increase 


'As  noted  above.  Category  2  IDBs  are  subject  to 
an  unlimited  loss  allocation,  based  on  trading 
volume,  for  losses  related  to  nonmember  brokered 
transactions.  GSCC  is  not  proposing  any  changes  to 
tbis  postion  of  the  loss  allocation  provisions. 


in  the  maximum  amount  of  loss  that  can 
be  allocated  to  an  IDB  seems  reasonable 
The  proposed  increase  will  protect  more 
effectively  GSCC  and  its  members  from 
lossess,  while  setting  the  maximum 
amount  of  loss  that  could  be  allocated 
to  each  IDB  at  less  than  the  IDB's  full 
capital  requirement  will  ensure  that  the 
IDB's  excess  capital  would  not  be 
depleted  entirely  in  one  loss  allocation 
event. 

2.  Clearing  Fimd  and  Funds  Settlement 

Currently.  Category  1  IDBs  have  a 
fixed  clearing  fund  obligation  of  $1.6 
million.  Category  2  IDBs  must  maintain 
a  clearing  fund  deposit  of  at  least  $1.6 
million.  Category  1  and  Category  2  IDBs 
also  have  different  clearing  fund  deposit 
composition  requirements.  For  Category 
1  IDBs,  $100,000  of  the  deposit  must  be 
in  cash  (while  other  netting  members 
must  maintain  ten  percent  of  the  total 
deposit  required  in  cash),  and  the 
remaining  portion  of  the  deposit  can  be 
made  up  of  eligible  letters  of  credit  or 
eligible  securities.  Categorv-  2  IDBs  must 
maintain  at  least  $100,000  of  their 
clearing  fund  in  cash  or  ten  percent  if 
their  clearing  fund  deposit  exceeds  $1.6 
million,  and  no  more  than  seventy 
percent  of  the  deposit  can  consist  of 
eligible  letters  of  credit. 

GSCC  believes  that  if  the  maximum 
loss  allocation  for  the  IDBs  is  raised  to 
$5  million  per  loss  allocation  event,  the 
required  clearing  fund  deposit  should 
also  be  raised.  GSCC  proposes  that 
Category  1  IDBs  should  have  a  fixed  $5 
million  clearing  fund  requirement  while 
Category  2  IDBs  should  have  a 
minimum  $5  million  clearing  fund 
requirement.  The  cash  component  of  the 
clearing  fund  requirements  for  Category 
1  IDBs  should  remain  at  a  fixed 
$100,000  amount,  and  they  should 
continue  to  be  permitted  to  meet  the 
remainder  of  their  clearing  fund 
requirement  (now  $4.9  million)  all  or  in 
part  by  the  pledge  of  letters  of  credit. 
Category  1  IDBs  will  be  subject  to  all  of 
the  surveillance  requirements  of  Section 
3  of  GSCC  Rule  4,  with  GSCC  having  the 
authority  to  increase  the  amount  of 
clearing  fund  deposit  for  any  IDB  on 
surveillance  status.  Category  2  IDBs  will 
be  subject  to  the  same  clearing  fund 
deposit  composition  requirements  as 
other  non-Category  1  IDB  netting 
members:  ten  percent  of  their  required 
fimd  deposit  ($500,000)  must  be  in  cash, 
and  no  more  than  seventy  percent  of  the 
remaining  total  can  consist  of  ehgible 
letters  of  credit. 

By  aligning  an  IDB's  required  clearing 
fund  deposit  with  the  maximum  per 
loss  allocation  event.  GSCC  will  have 
access  to  the  funds  necessary  to  cover  a 
member's  default.  Continuing  to  waive 
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the  general  limitations  placed  on  netting 
members  posting  cash  and  letters  of 
credit  collateral  for  Categor\-  1  IDBs 
should  reduce  the  hardship  of  raising 
the  clearing  fund  deposit  requirement. 
However,  because  Category  2  IDBs 
represent  a  higher  risk  of  loss  for  GSCC, 
they  should  be  subject  to  the  more 
stringent  standards  applied  to  non- 
Category  1  IDB  netting  members. 

Category  1  IDBs  are  not  required 
under  GSCC's  ciurent  rules  to 
participate  in  the  daily  funds-only 
settlement  process. i°  GSCC  beheves  that 
requiring  all  IDBs  to  participate  in  the 
morning  funds-only  settlement  process 
is  necessary  at  this  time  because  of  the 
required  pass-through  of  forward  margin 
credits,  which  became  effective  wi\h  the 
1995  implementation  of  the  first  phase 
of  netting  services  for  repurchase 
agreements  ("repos").!^  If  the  forward 
margin  debits  are  not  submitted  to 
GSCC  in  the  morning  funds-only 
settlement,  GSCC  will  be  unable  to  pass 
through  the  forward  margin  credits. 
Thus,  all  netting  members  must 
participate  in  the  morning  funds-only 
settlement  process.  This  rule  change 
should  not  result  in  any  major  changes 
for  the  IDBs,  as  the  single  Category  1 
IDB  and  all  Category  2  IDBs  already 
participate  in  the  funds-only  settlement 
process  as  a  matter  of  practice. 

In  addition,  the  proposed  rule  change 
will  eliminate  the  exception  in  Section 
3  of  GSCC  Rule  11  that  permits  IDBs  to 
exclude  trades  from  GSCC's  netting 
system  if  the  inclusion  of  such  trade 
vdll  result  in  the  IDB  having  a  net 
settlement  position  other  than  zero. 
GSCC  Rule  1 1 ,  Section  3  will  continue 
to  permit  netting  members  to  exclude 
repo  transactions  from  the  netting 
system  in  accordance  with  GSCC  Rule 
18. 

GSCC  believes  the  proposed  rule 
changes  are  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder,  because  they  will  result  in 
a  more  fair  and  appropriate  loss 
allocation  methodology  and  a  higher 
level  of  margin  protection  for  GSCC  and 
thereby  will  promote  the  safeguarding  of 
securities  and  funds  in  GSCC's  custody 
or  control  or  for  which  GSCC  is 
responsible. 


'"LJntil  recently,  Tullett  &  Tokyo  Securities  was 
the  only  Category  1  lOB,  and  they  participate  in  the 
morning  funds-only  settlement. 

"Securities  Exchange  Act  Release  No.  36941 
(November  17, 1995).  60  FR  61577  (SR-GSCC-95- 
02]  (order  approving  a  proptosed  rule  change 
relating  to  the  netting  and  risk  management  services 
for  non-same-day-settling  aspects  of  next -day  and 
forward-settling  repo  transactions). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  sohcited  or 
received.  Members  v«ll  be  notified  of 
the  rule  filing,  and  comments  will  be 
solicited  by  an  important  notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  wdth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N.W.. 
Washington,  D.C.  20S<R.  Copies  of  such 
filing  wall  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-96-07  and 
should  be  submitted  by  September  10, 
1996. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.12 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  96-21157  Filed  B-19-96;  8:45  am] 
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Self-Regulate^  Organizations; 
Midwest  Clearing  Corporation; 
Midwest  Securities  Trust  Company; 
Notice  o«  P^iiing  of  Proposed  Rule 
Changes  Relating  to  Nominations  for 
Boara  Memt>e''ship.  the  Risk 
Assessment  Comminee  the  Aopeals 
Process,  Audits  and  F.nancai  Reports, 
and  Terrspcrary  Sponsored 
Participants  and  Accounts 

August  9,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  noUce  is  hereby  given  that  the 
Midwest  Clearing  Corporation  ("MCC") 
and  Midwest  Securities  Trust  Company 
("MSTC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
on  June  26, 1996,  the  proposed  rule 
changes  as  described  in  Items  1  and  II 
below,  which  items  have  been  prepared 
primarily  by  MCC  and  MSTC, 
respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  and  MSTC  respectively  propose 
to  (i)  eliminate  the  sections  of  their  by- 
laws that  require  the  corporate  secretary 
to  mail  copies  of  the  list  of  nominees  for 
tfie  respective  boards  of  directors  to 
each  participant  of  MSTC  and  MCC;  ^ 
(ii)  amend  their  respective  rules  to 
remove  any  reference  to  their  risk 
assessment  committees;  ^  (iii)  adjust 
some  of  the  appeal  time  periods,  the 
composition  of  the  appeal  panels,  and 
eliminate  a  second  level  of  internal 
appeals;  ■•  (iv)  eliminate  their  respective 


>2 17  CFR  2O0.3O-3(a)(12)  (1995). 

>  15  U.S.C.  78s(b)(l)  (1995). 

'MSTC  proposes  to  amend  Article  HI,  Section  2 
of  its  By-Laws  and  MCC  proposes  to  amend  Article 
3,  Section  3.2  of  its  By-Laws.  The  specific  proposed 
amendments  to  MSTC's  and  MCC's  respective  rules 
are  attached  as  exhibit  A  to  MSTC's  and  MCC's 
respective  proposed  rule  changes,  which  are 
available  for  inspection  at  the  places  specified  in 
Item  IV  below. 

'  MSTC  proposes  to  delete  Article  I,  Rule  4  and 
to  amend  Article  V,  Rule  2.  MCC  proposes  to  delete 
Article  I.  Rule  4  and  to  amend  Article  VIII.  Rule  2. 

••  MSTC  proposes  to  amend  Article  Vn,  Rule  8. 
Section  3  and  to  delete  Section  5.  and  MCC 

Continued 
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Risk  .\ssessment  Committees;*  (v) 
delete  their  respective  rules  relating  to 
audits  and  financial  reports;  ^  and  (vi) 
delete  their  respective  rules  relating  to 
Temporary  Sponsored  Accounts.' 

II    Self-Regulatorv  On^aiiizations' 
Statement  of  the  Purpose  of.  and 
Statutorv  Basis  for,  the  Proposed  Rule 
Changes 

in  their  filings  with  the  Commission, 
MSTC  and  MCC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MSTC  and  MCC  have  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

On  December  26, 1995,  MSTC  and 
MCC  filed  proposed  rule  changes 
relating  to  MSTC's  withdrawal  from  the 
securities  depository  business  and 
MCC's  withdrawal  from  the  securities 
clearance  and  settlement  business.^ 
Subsequent  to  the  Commission's 
approval  of  the  filings.  MSTC 
commenced  an  orderly  wind-down  of 
its  operations  and  a  transition  of  all  of 
its  participants,  including  Temporary 
Sponsored  Participants,  to  other  service 
providers,  and  MCC  ceased  operations 
for  all  of  its  participants  except  its 
Sponsored  Participants. 

Because  MSTC  no  longer  has  any 
active  participants,  it  is  no  longer 
appropriate  to  require  MSTC  to  provide 
participants  with  information  relating  to 
the  nomination  and  election  of  board 
members.  Membership  in  the  Chicago 
Stock  Exchange  ("CHX")  is  a 
prerequisite  to  being  accepted  by  MCC 
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proposes  to  amend  Aitide  X,  Rule  8,  Section  3  and 
to  delete  Section  5. 

'  MSTC  proposes  to  delete  Article  I.  Rule  4,  and 
MCC  proposes  to  delete  Article  1,  Rule  4. 

*  MSTC  proposes  to  delete  Article  Vll,  Rule  5,  and 
MCC  proposes  to  delete  Article  X.  Rule  5. 

'  MSTC  proposes  to  delete  Article  VlII,  Rules  1 
through  S,  and  MCC  proposes  to  amend  Article  XI, 
Rules  1.  2(a).  2(b),  2(c),  3(a),  3(b).  3(c),  5(d).  7(a) 
through  7(e),  7(g).  7(i).  10(a).  11(a),  11(d)(3)  through 
11(d)(6),  11(e)  through  ll(i).  and  delete  Rules  5(c), 
7(0.  and  7(h). 

■The  Commission  has  modified  the  language  in 
these  sections. 

»For  a  complete  discussion  of  MCC's  and  MSTC's 
withdrawal  from  the  clearing  and  depository 
businesses,  refer  to  Securities  Exchange  Act  Release 
No.  36684  (January  5,  1996),  61  FR  1195  (File  Nos. 
SR-CHX-95-27.  SR-DTC-95-22,  SR-MCC-95-4, 
and  SR-MSTC-95-10)  (order  approving  MCC's  and 
MSTC's  withdrawal  from  the  clearance  and 
settlement  and  securities  depository  businesses). 


as  a  Sponsored  Participant,  and  thus  all 
of  MCC's  Sponsored  Participants  are 
CHX  members.  As  CHX  members, 
MCC's  Sponsored  Participants  receive 
information  relating  to  the  nomination 
and  election  of  the  CHX  board  of 
governors  pursuant  to  CHX  rules.  As  a 
result,  one  purpose  of  the  proposed  rule 
changes  is  to  amend  MSTC's  and  MCC's 
By-Laws  to  eliminate  the  requirement 
that  participants  receive  the  list  of 
nominations  and  to  eliminate  the 
provisions  that  give  participants  an 
opportimity  to  nominate  additional 
persons. 

Another  purpose  of  the  proposed  rule 
changes  is  to  delete  the  provisions 
relating  to  MSTC's  and  MCC's 
respective  Risk  Assessment  Committees 
from  their  rules.  Again,  because  of 
MSTC's  withdrawal  from  the  securities 
depository  business  and  MCC's 
writhdrawal  from  the  securities 
clearance  and  settlement  business, 
MSTC  and  MCC  believe  that  it  is  no 
longer  necessary  to  mauntain  a  Risk 
Assessment  Committee  that  serves  as  an 
appellate  review  board  and  independent 
consultant  to  management.  Because  of 
the  elimination  of  the  Risk  Assessment 
Committees,  the  rule  changes  also 
propose  to  (i)  eliminate  the  requirement 
that  MSTC  and  MCC  consult  with  the 
Risk  Assessment  Committee  before 
ceasing  to  act  for  a  participant,  (ii) 
amend  MSTC's  rules  and  MCC's  rules  to 
allow  their  respective  boards  to  appoint 
a  panel  of  board  members  to  hear 
appeals,  and  (iii)  replace  subsequent 
references  to  the  Risk  Assessment 
Committee  with  references  to  a  panel  of 
board  members. 

The  proposed  "rule  changes  also 
amend  MSTC's  and  MCC's  appeal 
processes.  These  changes  will  conform 
MSTC's  and  MCC's  appeal  procedures 
to  similar  procedures  currently  used  by 
the  CHX  for  emergency  suspensions. 
Because  all  MCC  participants  are  also 
required  to  be  CHX  floor  members,  MCC 
desires  to  coordinate  the  CHX 
emergency  suspension  provision  and 
the  MCC  ceasing  to  act  provision. 
Specifically,  the  proposed  rule  changes 
will  eliminate  a  second  level  of  internal 
appeals  and  will  adjust  some  of  the  time 
periods  set  forth  in  the  rules. 

An  additional  purpose  of  the 
proposed  rule  changes  is  to  delete 
MSTC's  rules  and  MCC's  rules  relating 
to  audits  and  financial  reports  of  MSTC 
and  MCC.  Becau^MSTC  and  MCC 
have  withdrawn  from  the  securities 
depository  business,  and  the  securities 
clearance  and  settlement  business, 
MSTC  and  MCC  believe  that  it  is  no 
longer  necessary  to  produce 
independent  financial  statements  or 
maintain  internal  accounting  controls. 


Currently,  there  are  no  internal 
operations  at  MSTC,  and  MCC  no  longer 
maintains  independent  positions  of 
securities.  MCC  merely  acts  as  a  conduit 
for  Sponsored  Participants  to  enable 
them  to  hold  their  positions  at  NSCC. 
As  a  result.  MCC  believes  that  it  is  no 
longer  necessary  to  produce 
independent  financial  statements  or 
maintain  internal  accounting  controls. 
However,  MSTC's  and  MCC's  financial 
statements  will  be  reflected  as  part  of 
the  consolidated  annual  audited 
financials  of  their  parent,  the  CHX. 

Finally,  the  proposed  rule  changes 
will  delete  in  their  entirety  MSTC's  and 
MCC's  rules  relating  to  Temporary 
Sponsored  Participants  and  Accounts. 
As  a  result  of  MCC's  withdrawal  from 
the  Securities  clearance  and  settlement 
business  and  MSTC's  winding-down  of 
business  activities  and  transition  of 
participants,  including  Temporary 
Sponsored  Participants,  to  other  service 
providers,  it  is  no  longer  necessary  to 
sponsor  Temporary  Sponsored 
Participants  or  maintain  Temporary 
Sponsored  Accounts. 

MSTC  and  MCC  believe  that  the 
proposed  rule  changes  are  consistent 
with  Section  17A'°  of  the  Act  because 
the  proposed  changes  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
are  designed  to  assure  the  safeguarding 
of  securities  and  funds  which  are  in 
their  control  or  for  which  they  are 
responsible. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

MSTC  and  MCC  believe  that  the 
proposed  rule  changes  will  not  impose 
a  burden  on  competition. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

MSTC  and  MCC  have  neither  solicited 
nor  receive  any  comments  on  the 
proposed  rule  changes. 

ITT.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MSTC  and  MCC 
consent,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  changes  or 


'15U.S.C§78q-l  (1988). 
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(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  MSTC  and  MCC.  All 
submissions  should  refer  to  file 
numbers  SR-MSTC-96-04  and  SR- 
MCC-96-04  and  should  be  submitted  by 
September  10,  1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary: 

[PR  Doc.  96-21158  Filed  8-19-96;  8:45  am] 
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[Release  No.  34-37561;  File  No.  SR-NASD- 
96-14] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers.  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Requirement  That  Members  Provide 
Information  to  Other  Regulators  for 
Regulatory  Purposes 

August  13,  1996. 
I.  Introduction 

On  April  4,  1996,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  emd  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^  a 


proposed  rule  change  to  amend  NASD 
Rules  8210  and  8220.3  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  May  6,  1996. "• 
The  Commission  received  two  comment 
letters  opposing  the  proposals  The 
NASD  submitted  two  letters  supporting 
its  proposal  and  responding  to  the  Banc 
One  Letter  and  the  SCG  Letter.^ 

II.  Bac  kgroand 

Currently,  Rule  8210  of  the  NASD's 
Procedural  Rules  provides  that  the 
NASD's  District  Business  Conduct 
Committees  ("DBCC"),  Board  of 
Governors  ("Board"),  or  any  duly 
authorized  members  or  agents  of  the 
Committees  or  Board  may  require 
members  and  associated  persons  to 
provide  information,  and  may 
investigate  a  member's  books  and 
records,  in  connection  with 
investigations  or  proceedings  conducted 
by  the  NASD.  The  NASD  periodically 
receives  requests  from  other  regulatory 
organizations  with  whom  the  NASD  has 
entered  into  agreements  to  share 
regulatory  information,  including  self- 
regulatory  organizations  ("SROs")  who 
participate  in  the  Intermarket 
Surveillance  Group  ("ISG"),^  for 


"  17  CFR  200.30-3(a)(12)  (1995). 
M5  U.S.C.  S78«(b)(l). 
2  17CFR240.19b-4. 


'On  April  19.  1996,  the  NASD  filed  Amendment 
No.  1  to  the  proposed  rule  change.  Letter  from 
Suzanne  E.  Rothwell,  Associate  General  Counsel. 
NASD,  to  Mark  P.  Barracca.  Special  Counsel, 
Division  of  Market  Regulation,  SEC,  dated  April  19, 
1996. 

«  See  Securities  Exchange  Act  Release  No.  37150 
(Apr.  29.  1996),  61  FR  20299  (May  6.  1996)  (notice 
of  File  No.  SR-NASD-96-14). 

'  See  Letter  from  Steven  Alan  Bennett,  Senior 
Vice  President  and  General  Counsel.  Banc  One 
Corporation,  to  Jonathan  G.  Katz,  Secretary,  SEC. 
dated  May  28,  1996  ('Banc  One  Letter"),  and  Letter 
from  Joseph  W.  Mays,  Jr.,  President,  Securities 
Consulting  Group,  Inc.  ("SCG")  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  June  27. 1996  ("SCG  Letter"). 

»  See  Letter  from  John  Ramsay,  Deputy  General 
Counsel,  NASD  Regulation,  Inc.  ("NASDR"),  to 
Katherine  England,  Assistant  Director,  Division  of 
Market  Regulation.  SEC.  dated  July  2, 1996,  and 
Letter  from  John  Ramsay,  Deputy  General  Counsel, 
NASDR.  to  Katherine  England,  Assistant  Director, 
Division  of  Market  Regulation.  SEC.  dated  July  19, 
1996. 

'  The  ISG  is  an  organization  of  securities  industry 
self-regulatory  organizations  ("ISG/SROs")  formed 
in  1983  to  coordinate  and  develop  intermarket 
surveillance  programs  designed  to  identify  and 
combat  fraudulent  and  manipulative  acts  and 
practices.  In  order  to  promote  its  purposes, 
members  agree  to  exchange  such  information  as  is 
necessary  for  ISG  members  to  perfdrm  their  self- 
regulatory  and  market  surveillance  functions.  The 
NASD  has  been  a  member  of  the  ISG  since  its 
formation. 

The  ISG's  self-regulatory  organization  members 
(ISG/SROs)  include  all  of  the  registered  securities 
exchanges  and  associations:  American  Stock 
Exchange  (AMEX).  Boston  Stock  Exchange  (BSE), 
Chicago  Board  Options  Exchange  (CBOE).  Chicago 
Stock  Exchange  (CHX).  Cincinnati  Stock  Exchange 
(CSE),  National  Association  of  Securities  Dealers, 
Inc.  (NASD),  New  York  Stock  Exchange  (NYSE), 
Pacific  Stock  Exchange  (PSE),  and  Philadelphia 
Stock  Exchange  (PHLX).  In  addition,  other  domestic 


information  from  NASD  members  in 
connection  with  investigations  being 
conducted  by  these  regulators.  Rule 
8210,  however,  does  not  expressly 
permit  the  NASD  to  require  members  to 
provide  information  in  connection  with 
investigations  being  conducted  by  other 
regulatory  organizations,  or  to  bring 
disciplinary  action  against  a  member 
that  refuses  to  cooperate. 

m.  Description  of  Proposal 

The  NASD  proposes  to  amend  NASD 
Rules  8210  and  8220.  The  NASD  is 
proposing  to  amend  Rule  8210  to 
require  that  members  or  persons 
associated  with  a  member*  provide 
information  and  access  to  their  books, 
records,  and  accounts  to  any  DBCC,  the 
Market  Surveillance  Committee 
("MSC"),  or  the  Board,  or  any  duly 
authorized  members  or  agents  of  the 
Committees  or  Board  for  certain 
purposes.  Specifically,  the  proposal 
would  require  the  member  or  persons 
associated  with  a  member  to  provide 
information  to  the  above-mentioned 
Committees,  Board,  and  members  and 
agents  thereof  for  the  purpose  of  any 
investigation,  or  determination  as  to 
filing  of  a  complaint  or  any  hearing  of 
any  complaint  against  any  member  of 
the  Association  or  any  person  associated 
with  a  member  made  or  held  by  another 
domestic  or  foreign  SRO,  association, 
securities  or  contract  market  or  regulator 
of  these  markets,  with  whom  the 
Association  has  entered  into  an 
agreement  providing  for  the  exchange  of 
information  and  other  forms  of  material 
assistance  for  market  surveillance, 
investigative,  enforcement  or  other 
regulatory  purposes.  By  amending  Rule 
8210,  the  NASD  also  will  have  a  clear 
basis  to  discipline  members  and 
associated  persons  who  fail  to  provide 
information  to  other  domestic  or  foreign 
SROs,  associations,  securities  or 
contract  markets  or  regulators  of  such 
markets  with  whom  the  NASD  has 
information  sharing  agreements.  The 
NASD  also  proposes  to  amend  Rule 
8220  to  authorize  any  Market 
Surveillance  Committee  to  require  any 


contract  markets  and  foreign  SROs  have  been 
granted  "affiliate"  membership  in  the  ISG;  Alberta 
Stock  Exchange  (ASE),  Amsterdam  Stock  Exchange 
(AMSE),  Australian  Stock  Exchange  (ASX),  Chicago 
Board  of  Trade  (CBOT).  Chicago  Mercantile 
Exchange  (CME).  London  International  Financial 
Futures  and  Options  Exchange  (LIFFE),  London 
Stock  Exchange  (LSE),  Montreal  Exchange  (ME), 
New  York  Futures  Exchange  (NYFE),  Securities  and 
Futures  Authority  (SFA),  Toronto  Stock  Exchange 
(TSE),  and  the  Vancouver  Stock  Exchange  (VSE). 
ISG/SROs  and  ISG  affiliates  are  referred  to  herein 
as  "ISG  participants." 

•The  term  "persons  associated  with  a  member" 
includes  persons  no  longer  associated  with  a 
member  when  the  persons  are  subject  to  the 
Association's  jurisdiction  to  report  information. 
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member  to  submit  a  report  io  writing 
wuh  regard  to  any  matter  connected 
with  such  member's  business  or 
business  practices,  and  to  inspect  the 
books,  records  and  accounts  of  any 
member  *• 

rV.  Summary  of  Comments 

The  Commission  received  two 
negative  comment  letters  regarding  the 
proposal  to  amend  Rules  8210  and 
8220. 10  The  issues  raised  therein, 
together  with  responses  by  the  NASD 
are  discussed  below. 

In  the  Banc  One  Letter,  Banc  One 
objects  to  the  proposed  rule  change  as 
being  overly  broad  and  as  subjecting 
members  to  jurisdictions  that  might  not 
otherwise  have  authority  over  such 
members.  Banc  One  states  that  while  the 
NASD  has  the  authority  to  require  its 
members  to  produce  books,  records  and 
other  information,  it  has  the 
responsibility  to  protect  its  members 
from  unwarranted  investigations  that 
are  costly  and  time  consuming  and 
should  be  undertaken  through  the 
proper  authorities  at  the  NASD.  Banc 
One  states  that  the  NASD  already  has 
examination,  surveillance,  and 
enforcement  authority  over  its  members 
and  that  to  extend  this  authority  to  other 
self-regulatory  organizations  or 
governmental  agencies  is  unnecessary. 
Banc  One  also  objects  to  the  proposed 
rule  as  being  potentially  costly  and 
stated  that  the  proposed  rule  seems  to 
tip  the  balance  between  the  efBcient 
operation  of  broker-dealers  without 
regulatory  interference  and  the  fight 
against  manipulative  and  fraudulent 
activities  in  favor  of  the  latter  and  to  the 
detriment  of  the  former.  Lastly,  Banc 
One  states  that  the  proposed  rule  has  no 
provision  to  protect  confidential  or 
proprietary  information  provided  to 
other  regulators  and  that  members 
should  not  be  required  to  provide  the 
information  without  receiving  the 
protections  provided  by  the  NASD. 

In  response  to  the  Banc  One  Letter, 
the  NASD  states  that  the  NASD  is  not 
subjecting,  and  does  not  have  the 
authority  to  subject,  members  and  their 
associated  persons  to  the  jurisdictions  of 
regulatory  authorities  beyond  the  limits 
that  currently  apply  under  existing  legal 
standards.  The  NASD  states  that  it  is 
making  explicit  that  under  its  own 
jurisdiction  the  NASD  has  the  authority, 
through  the  Board,  the  MSC  or  any 
DBCC,  to  require  members  to  respond 
orally  or  in  writing  and  to  investigate 
the  books  and  records  of  the  member 
with  regard  to  investigations  and  other 
regulatory  actions  by  other  regulators 


UMI 


'See  Amendment  No.  1,  supra  note  3. 
'"  See  supra  note  5. 


with  whom  the  NASD  has  entered  into 
information  sharing  agreements. 
According  to  the  NASD,  these  entities 
would  direct  their  requests  to  the 
NASD,  which  will  serve  as  the 
intermediary  between  the  member  and 
the  requesting  entity.  Moreover,  the 
NASD  states  that  all  requests  by  these 
entities  would  be  subject  to  the  NASD's 
rules  and  regulations.  Therefore, 
members  or  associated  persons  required 
to  provide  information  under  the 
proposed  rule  would  continue  to  have 
the  same  rights  ^pd  procedural 
protections  that  they  would  have  if  the 
NASD  had  initiated  the  request  for 
information. 

The  NASD  states  that  it  recognizes 
that  the  imposition  of  any  rule  or 
regulation  may  result  in  certain 
administrative,  compliance  or 
enforcement  costs,  however,  the  NASD 
does  not  believe  that  the  proposed  rule 
will  impose  excessive  regulatory 
interference  at  the  expense  of  broker- 
dealer  efficiency.  Moreover,  the  NASD 
states  that  the  authority  provided  under 
the  proposed  rule  is  discretionary,  and, 
therefore,  it  may  refuse  another  entity's 
request  for  information  if,  for  example, 
the  purpose  of  the  request  falls  outside 
the  purposes  of  the  proposed  rule. 

Finally,  the  NASD  states  that,  as  a 
member  of  the  ISG,  it  is  bound  by 
certain  restrictions  on  information 
obtained  under  the  ISG  agreement. 
Among  these  restrictions,  is  the 
requirement  that  a  recipient  of  the 
information  obtain  written  consent  of 
the  party  furnishing  the  information 
prior  to  making  the  information 
available  to  its  non-regulatory 
departments  or  any  subsidiary  or 
affiliated  entity. 

In  the  SCO  Letter,  the  SCG  objects  to 
the  NASD's  proposal  as  being 
unconstitutional.  The  SCG  argues  that 
the  proposed  rule  violates  NASD 
members'  right  of  due  process  and  the 
right  of  privacy  as  it  does  not  require 
clients  of  members  to  give  their 
permission  for  their  confidential  files  to 
be  released.  The  SCG  also  inquires 
whether  a  client  of  a  NASD  member 
could  have  a  meritorious  claim  against 
the  NASD  or  the  NASD  member  if  a 
NASD  member  released  private  and 
confidential  information. 

In  response  to  the  SCG  Letter,  the 
NASD  states  that  constitutional 
safeguards  against  the  deprivation  of 
certain  rights  do  not  apply  to  the  NASD 
because  the  NASD  is  not  a  governmental 
entity.  Nevertheless,  the  NASD  states 
that  any  information  provided  under  the 
proposed  rule  may  be  used  only  for 
legitimate  regulatory  and  enforcement 
purposes.  The  NASD  states  that  ISG 
participants  are  bound  by  certain 


restrictions  on  information  obtained 
from  other  ISG  participants  for 
regulatory  and  enforcement  purposes. 
Under  the  ISG  agreement,  information 
obtained  bv  ISG  participants  may  not  be 
made  available  by  the  recipient  to  its 
non-regulatory  departments  or  any 
subsidiary  or  affiliated  entity  without 
the  written  consent  of  the  party 
furnishing  the  information,  and  may 
only  be  provided  to  the  SEC  or 
Commodity  Futures  Trading 
Commission  ("CFTC"),  or  pursuant  to 
an  order  of  the  court  or  other  lawful 
process,  or  as  is  necessary  for 
conducting  any  investigation  or 
disciplinary  proceeding. 

V.  Discussion 

After  careful  consideration  of  the 
comments  and  the  NASD's  responses 
thereto,  the  Commission  has  determined 
to  approve  the  proposed  rule  change. 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Association,  and,  in 
particular,  v«th  the  requirements  of 
Section  15A(b)(6)  of  the  Act,"  which 
require,  among  other  things,  that  the 
rules  of  the  Association  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating 
securities  transactions.  The  proposed 
rule  change  is  consistent  with  these 
objectives  in  that  it  clarifies  the 
Association's  authority  to  require 
members  and  persons  associated  with  a 
member  to  provide  information  to  any 
DBCC,  the  MSC,  or  the  Board,  or  any 
duly  authorized  members  or  agents  of 
'  the  Committees  or  Board  for  regulatory 
purposes  and  to  discipline  those 
members  or  persons  associated  with 
members  who  fail  or  refuse  to  provide 
such  information.  The  Commission 
notes  that  most  of  the  other  ISG 
participants  have  amended  their  rules  to 
clarify  their  investigatory  and 
information  sharing  authority. ^^ 


'>15U.S.C§7Bo-3. 

■*The  CBOE  recently  amended  Rule  15.9(b)  to 
require  its  members  and  associated  persons,  at  the 
request  of  the  CBOE,  to  furnish  testimony, 
documentary  evidence  or  other  information  in 
connection  with  any  inquiry  by  a  domestic  or 
foreign  self-regulatory  organization,  association, 
contract  market,  or  regulator  of  such  market  with 
whom  the  CBOE  has  entered  into  an  agreement 
providing  for  the  exchange  of  information  and  other 
forms  of  mutual  assistance  for  market  surveillance, 
investigative,  enforcement  and  regulatory  purposes. 
Securities  Exchange  Act  Release  No.  35403  (Feb.  22, 
19951.  60  FR  10884  (Feb.  28. 1995)  (order  approving 
File  No.  SR-CBOE-94-39).  The  PSE  recently 
amended  Rule  10.2(d)  to  require  PSE  members, 
member  organizations,  persons  associated  with  a 
member  or  member  organization,  and  other  persons 
or  entities  over  whom  the  PSE  has  jurisdiction 
pursuant  to  Rule  10.1(b)  to  testify  before  another 
SRO  and  to  furnish  information  in  connection  with 
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The  Commission  believes  that  the 
amendment  to  Rule  8210,  requiring 
members  and  associated  persons  to 
provide  information  to  the  NASD  for  the 
purpose  of  investigations  made  by 
another  domestic  or  foreign  SRO, 
association,  securities  or  contract 
market  or  regulator  of  the  markets,  for 
market  sur\'erilance.  investigative, 
enforcement  or  other  regulatory 
purposes  is  appropriate.  As  previously 
in  effect.  Rule  8210  may  have  limited 
the  NASD  by  not  clearly  providing  the 
NASD's  Committees  and  Board  with  the 
authority  to  require  members  to  provide 
such  information.  Moreover,  Rule  8210 
did  not  provide  the  MSC  with  any 
authority  to  require  members  and 
associated  persons  to  provide 
information.  By  adding  the  MSC  to  the 
list  of  entities,  which  may  require 
members  and  associated  persons  to 
provide  information  and  expanding  the 
circumstances  under  which  these 
entities  may  require  information,  the 
amendment  furthers  the  interest  of  the 
public  and  provides  for  the  protection  of 
investors  by  allowing  the  Association  to 
assist  other  regulators  to  conduct 
prompt  inquiries  into  possible  trading 
violations  and  other  possible 
misconduct. 

The  Commission  also  believes  that  the 
amendment  to  Rule  8210  provides  the 
Association  with  a  basis  on  which  to 
initiate  a  disciplinary  proceeding  when 
those  under  its  jurisdiction  fail  to 
cooperate  with  requests  for  information, 
and,  therefore,  furthers  the  interest  of 
the  public  and  provides  for  the 
protection  of  investors  by  allowing  the 
Association  to  appropriately  discipline 
those  members  that  engaged  in 
misconduct. 

The  Commission  also  believes  that  the 
amendment  to  Rule  8220,  expanding  the 
NASD's  authority  to  require  a  member 
^r  persons  associated  with  a  member  to 
comply  with  any  requests  to  report, 
orally  or  in  writing,  submit  books, 
records,  or  accounts,  for  the  purpose  of 
any  investigation  initiated  by  the  NASD 
or  another  entity  will  further  the  interest 
of  the  public  and  provides  for  the 


a  regulatory  inquiry,  investigation,  examination,  or 
disciplinary  proceeding  resulting  from  an 
agreement  entered  into  by  the  PSE  pursuant  to  Rule 
14.1.  Securities  Exchange  Act  Release  No.  3S646 
(Apr.  25,  1995),  60  FR  21227  (May  1.  1995)  (order 
approving  File  No.  SR-PSE-95-02).  The  NYSE 
recently  amended  Rules  27,  476(a)(ll),  and  477  to 
require  piersons  under  Exchange  jurisdiction  to 
comply  with  information  requests  from  domestic 
commodities  markets  and  associations  and  foreign 
self-regulatory  organizations  and  associations  as 
well  as  from  domestic  securities  markets.  Securities 
Exchange  Act  Release  No.  37476  (July  24,  1996) 
(order  approving  File  No.  SR-NYSE-95-43}. 
Currently,  Art.  V,  Sec.  4(a)  of  the  AMEX  Rules 
facilitates  examinations  being  conducted  by  another 
exchange. 


protection  of  investors  by  allovying 
certain  organizations  and  associations  to 
acquire  information  necessary  to  ensure 
that  NASD  members  are  conducting 
business  in  conformance  with 
applicable  laws  and  regulations. 

Finally,  the  Commission  believes  that 
the  proposed  rule  change  achieves  a 
reasonable  balance  between  the  need  for 
regulatory  cooperation  and  protection  of 
the  procedural  rights  of  NASD  members 
and  others  from  who  information  or 
testimony  is  requested.  The  rule 
provides  the  Association  with  the 
authority  to  seek  cooperation  by  certain 
persons  with  respect  to  inquiries  and 
investigations  resulting  from  regulatory 
agreements  between  the  Association  and 
other  SROs  and  associations  while 
providing  any  person  or  entity  required 
to  furnish  information  or  testimony 
pursuant  to  the  rule  with  the  same 
procedural  rights  that  they  would  have 
as  if  the  request  were  pursuant  to  an 
NASD  initiated  inquiry  or  investigation. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-NASD-96- 
14)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '< 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-21110  Filed  8-19-96;  8:45  am] 
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[Release  No.  34-37560   Fue  No   SR-NYSE- 
96-24] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange.  Inc  .  Relating  to 
the  Exchange  s  Weekly  Bulletin 

August  13.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  8, 1996,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


"15  U.S.C.  §  78s(bK2). 
>M7  CFR  200.30-3(«)(12). 


I.  Self-Regulatory  Ori^anization's 
Statement  of  the  Term?,  of  Substance  of 
the  Proposed  Rule  i  "hange 

The  N^i  SL  prupuses  lu  amend 
Paragraphs  702.02.  "Timetable  for 
Original  Listing  of  Securities  Other  than 
Debt  Securities,"  and  703.01,  "General 
Information."  of  the  NYSE's  Listed 
Company  Manual  ("Manual")  to 
eliminate  the  requirement  that  the 
Exchange  pubUsh  a  notice  of  receipt  of 
a  listing  appUcation  in  the  Exchange's 
Weekly  Bulletin  prior  to  authorizing  the 
listing  application. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  NYSE,  and  at  the 
Commission. 

II.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  eliminate  the  requirement 
that  the  Exchange  publish  a  notice  of 
receipt  of  a  listing  application  in  the 
Exchange's  Weekly  Bulletin — and  seek 
comment  on  that  application — prior  to 
authorizing  the  application.  The 
Exchange  will  continue  to  acknowledge 
receipt  of  a  company's  application  in 
either  the  regular  Weekly  Bulletin  or 
through  some  other  comparable  method 
of  publication.  The  Exchange  also  will 
continue  its  practice  of  providing  notice 
of  a  security's  trade  date  in  advance  of 
an  original  Usting.  Where  practical,  the 
Exchange  seeks  to  provide  two  days' 
notice  of  such  trade  date. 

According  to  the  NYSE,  publication  of 
a  notice  of  a  listing  application,  and  the 
solicitation  of  comments  on  that 
application,  is  no  longer  necessary.  The 
Exchange  began  publishing  notices  of 
listing  applications  in  its  Weekly 
Bulletin  in  1923.  prior  to  the  adoption 
of  the  Securities  Act  of  1933  and  the 
Act.  At  that  time,  there  was  little,  if  any, 
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public  disclosure  regarding  the  issuance 
of  securities.  Thus,  the  publication  in 
the  NYSE's  Weekly  Bulletin  provided 
useful  public  information.  Now, 
however,  the  Exchange  and  investors 
have  access  to  disclosure  dociunents 
containing  relevant  information. 
Moreover,  the  Exchange  rarely,  if  ever, 
receives  any  comments  on  a  listing 
application. 

The  NYSE  believes  that  eliminating 
the  pre-approval  publication 
requirement  will  provide  listed 
companies  with  greater  flexibility  in  the 
timing  of  their  transactions.  For ' 
example,  the  NYSE  believes  that  the 
elimination  of  the  pre-approval 
publication  requirement  will  facilitate 
the  listing  of  securities  that  are  sold 
pursuant  to  a  "shelf  registration"  under 
Commission  Rule  41.5.  "Delayed  or 
continuous  offenng  and  sale  of 
securities.  '  In  addition,  eliminating  this 
requirement  will  reduce  Exchange  costs 
and  streamline  the  handling  of  listing 
applications  at  the  Exchange. 

(b)  Basis 

The  NYSE  believes  that  the  proposal 
IS  consistent  with  Section  6(b)  of  the 
Act.  in  general,  and.  in  particular,  with 
Section  6(bj(5),  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  pnncipies  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropnate  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  NYSE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  this 
proposed  rule  change.  The  NYSE  has 
not  received  anv  unsoUcited  written 
comments  from  members  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Propose  Rule  Change  and  Timing  for 
Commission  .\ction 

Because  the  foregoing  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
was  provided  to  the  Commission  for  its 


review  at  least  five  business  days  prior 
to  the  filing  date;  and  (4)  does  not 
become  operative  for  30  days  after 
August  8,  1996,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4{e)(6)  thereunder  In 
particular,  the  Commission  believes  that 
the  proposal  does  not  significantlv  affect 
the  protection  of  investors  or  the  public 
interest  and  does  not  impose  any 
significant  burden  on  competition  AX 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Conunission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N,W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regiJatory 
organization.  All  submissions  should 
refer  to  the  file  mmaber  in  the  caption 
above  and  should  be  submitted  by 
September  10, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc,  96-21109  Filed  8-19-96;  8:45  am] 
BttJJNQ  CODE  S010-01-M 


[Release  No.  34-37558;  File  No.  SR- 
PHILADEP-96-13] 

Self-Regulatory  Organizations, 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Modifications 
of  Procedures  To  Implement  Rule 
l7Ad-16 

August  12,  1996 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  2,  1996,  Philadelphia  Depository 
Trust  Company  ("Philadep")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items,  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by 
Philadep  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Philadep  proposes  to  comply  with  the 
Commission's  Rule  17Ad-16  2  by  (i) 
making  the  material  information 
available  from  the  transfer  agent  notices 
available  to  Philadep  participants  over 
Philanet  for  Philadep-eligible  securities 
and  (ii)  transmitting  broadcast  messages 
over  Philanet  to  Philadep-only 
participants  for  securities  not  eligible 
for  deposit  at  Philadep. 

II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV'  below. 
Philadep  has  prepared  summaries,  as  set 
forth  in  sections  A,  B,  and  C.  below,  of 
the  most  significant  aspects  of  these 
statements. 3 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  December  1.  1994,  the 
Commission  adopted  Rule  17Ad-16 
which  requires  a  registered  transfer 
agent  to  provide  wntten  notice  to  the 
"appropriate  qualified  registered 


« 17  CFR  200.30-3(()(12)  (1995). 


>15  U.S.C.  78sa))(l){1988), 
'17CFR  240.17Ad-16. 
'The  Commission  has  modified  parts  of  these 
statements. 
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securities  depository"*  when 
terminating  or  assuming  transfer  agent 
services  on  behalf  of  an  issuer  or  when 
changing  its  name  or  address.^  Rule  • 
17Ad-16  also  requires  (1)  the 
appropriate  qualified  registered 
securities  depository  that  receives  such 
a  notice  from  a  transfer  agent  to  deliver 
within  twenty-four  hours  a  copy  of  such 
notice  to  all  "qualified  registered 
securities  depositories"  «  and  (2)  each 
qualified  registered  securities 
depository  that  receives  such  a  notice  to 
notify  its  participants  of  such  transfer 
agent  change  within  twenty-four  hours. 
The  purpose  of  Rule  17Ad-16  is  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  assuring  that  clearing 
agencies  have  the  most  recent 
information  regarding  the  respective 
transfer  agents. 

DTC,  as  the  appropriate  qualified 
registered  securities  depository,  will 
inform  Philadep  of  all  transfer  agent 
changes  within  twenty-four  hours 
regardless  of  whether  the  issue  is 
eligible  at  Philadep.  For  issues  that  are 
eligible  at  Philadep,  Philadep  will 
update  its  security  masterfile  to  reflect 
•  the  changes  in  transfer  agents  for 
affected  issues.  Philadep  participants 
may  access  this  information  via 
Philanet.7  In  addition,  many  Philadep 
participants  are  also  DTC  members  and 
therefore  have  access  to  DTC's 
Participants  Terminal  System  ("PTS"), 
whereby  this  information  also  is 
disclosed.  For  issues  that  are  eligible  at 
DTC  but  not  at  Philadep,  dually 
affiliated  participants  may  access  this 
information  through  PTS.  In  order  to 


*Rule  17Ad-16  defines  "appropriate  qualified 
registered  securities  depository"  to  mean  the 
qualified  registered  securities  depository  that  the 
Commission  so  designates  by  order  or  in  the 
absence  of  such  designation  the  qualified  securities 
depository  that  is  the  largest  holder  of  record  of  all 
qualified  registered  depa'itories  as  of  the  most 
recent  record  date.  The  Commission  designated  The 
£)epository  Trust  Company  ("DTC")  as  the 
appropriate  qualified  registered  securities 
depository  for  Philadep.  Securities  Exchange  Act 
Release  No.  35378  (February  15,  1995).  60  FR  9875. 

'  Securities  Exchange  Act  Release  No.  35039 
(December  1,  1994),  59  FR  63656. 

*Rule  17Ad-16  defines  "qualified  registered 
securities  depository"  to  mean  a  clearing  agency 
registered  under  Section  17A  of  the  Act  that 
performs  clearing  agency  functions  and  that  has 
rules  and  procedures  concerning  its  responsibility 
for  maintaining,  updating,  and  providing 
appropriate  access  to  the  information  it  receives 
pursuant  to  Rule  17Ad-16. 

'Philanet  is  an  on-line  terminal  network  system. 
Philanet  allowrs  Participants  to  access  information 
affecting  their  accounts  through  an  on-site  terminal 
located  at  the  Participants'  offlces^ 

In  order  to  specifically  access  the  transfer  agent 
information.  Participants  must  access  the  "RQST," 
must  enter  the  account  and  CUSIP  number,  and 
then  access  the  SPOL  screen.  This  screen  will 
reveal  the  current  transfer  agent  and  its  address. 


comply  with  Rule  17Ad-16  for  issues 
that  are  DTC  eligible  but  are  not 
Philadep  eligible,  Philadep  will  make 
transfer  agent  information  available  to 
its  participants  in  the  form  of  a  Philanet 
broadcast  message.  The  Philanet 
broadcast  messages  v«ll  print  at  the 
participants'  offices.  Furfiiermore,  if 
participants  want  to  call  Philadep  for 
transfer  agent  information  for  securities 
that  are  not  Philadep  eligible,  they  may 
contact  Philadep  Operations. 

Whether  eligible  or  not  eligible  at 
Philadep,  Philadep  will  serve  to  inform 
its  participants  of  the  status  of  the 
current  transfer  agent.  Philadep 
anticipates  that  few,  if  any,  Philadep 
only  participants  wall  deal  directly  with 
transfer  agents.  Assuming  that  any  such 
participants  do  deal  with  directly 
transfer  agents,  Philadep  further 
anticipates  that  these  participants  will 
conduct  de  minimus  activity  in  issues 
that  are  not  Philadep-eligible.  Moreover, 
all  Philadep  participants  may  request 
that  Philadep  review  a  security  not 
eligible  at  Philadep  with  respect  to 
making  the  issue  eligible  at  Philadep  on 
the  same  day  of  the  request. 

Philadep  vdll  keep  the  broadcast 
messages  and  its  "transfer  agent  changes 
notification  manifest"  at  its  offices  in 
accordance  with  the  record  retention 
requirement  contemplated  in  Rule 
17Ad-16. 

The  proposed  change  complies  with 
Section  1 7A  of  the  Act  insofar  as  it 
fosters  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  modification  will  not  impose  a 
burden  on  competition  not 
contemplated  under  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

Ill  Date  of  Effectiveness  of  the 
Proposed  Rujp  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(iij  as  to  which  Philadep  consents,  the 
Commission  will: 


(A)  By  order  approve  such  proposed 
rule  change  or, 

(B)  Institute  proceedings  to  determine" 
whether  the  proposed  rule  change 
should  be  disapproved. 

ly.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  such  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
in  Washington  D.C.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  file  number  SR- 
PHILADEP-96-13  and  should  be 
submitted  by  September  10, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-21156  Filed  8-19-96;  8:45  am) 

BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2424] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy,  Public  Meetmc 

The  Department  of  State  is  holding 
the  fifth  meeting  of  its  Advisory 
Committee  on  International 
Communications  and  Information 
Pohcy.  The  Committee  was 
reestablished  on  August  30, 1994,  in 
order  to  continue  to  provide  a  formal 
channel  for  regular  consultation  and 
coordination  on  major  economic,  social 
and  legal  issues  ^nd  problems  in 
international  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy. 
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the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 

developing  country  interests. 

The  24-person  committee  was 
appointed  bv  .Ambassador  Vonya  B. 
McCann.  United  States  Coordinator  for 
hitemational  Communications  and 
Information  Policy,  U.S.  Department  of 
State,  and  serves  under  the 
Chairmanship  of  Ed  Black,  President, 
Computer  &  Conimimications  Industry 
Association 

The  purpose  of  this  meeting  will  be  to 
hear  reports  from  the  working  groups  on 
various  issues  that  chart  the  future 
direction  and  work  plan  of  the 
committee.  The  members  will  look  at 
the  substantive  issues  on  which  the 
committee  should  focus,  as  well  as 
specific  countries  and  regions  of  interest 
to  the  committee. 

The  committee  wall  follow  the 
procedures  prescribed  by  the  Federal 
Advisory  Committee  Act  (FACA). 
Meetings  will  be  open  to  the  public 
unless  a  determination  is  made  in 
accordance  with  the  FACA  Section 
10(d).  5  U.S.C.(c)  (1)  and  (4)  that  a 
meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public. 

This  meeting  will  be  held  on 
Thursday,  September  12,  1996.  from 
9;30  a.m.  to  12:30  p.m.  in  Room  1107  of 
the  Main  Building  of  the  U.S. 
Department  of  State,  located  at  2201  "C" 
Street.  N.W..  Washington,  D.C.  20520. 
While  the  meeting  is  open  to  the  public, 
admittance  to  the  State  Department 
Building  is  only  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  the  pre-clearance  list,  please 
provide  your  nam^,  title,  company, 
social  security  number,  date  of  birth, 
and  citizenship  to  Shirlett  Brewer  at 
(202)  647-5233  or  by  fax  at  (202)  647- 
5957.  All  attendees  must  use  the  "C" 
Street  entrance.  One  of  the  following 
valid  ID'S  will  be  required  for 
admittance:  any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 
Government  agency  ID. 

For  further  information,  contact 
Timothy  Finton,  Executive  Secretary  of 
the  committee,  at  (202)  647-5385. 

Dated:  August  8,  1996. 
Timothy  C.  Finton, 

Executive  Secretary.  Advisory  Committee  for 
International  Communications  and 
Information  Policy. 
(FR  Doc.  96-21192  Filed  a-19-96;  8:45  am) 

BILLING  CODE  4ri!>-l5-*« 


UMI 


[Public  Notice  No.  2427) 

Shipping  Coordinating  Committee 
International  Mantime  Organization 
IIMO;  Leqai  Commmee;  Notice  of 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Thursday, 
September  19, 1996,  in  Room  2415  of 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  S.W.,  Washington,  D.C. 
The  purpose  of  this  meeting  is  to 
prepare  for  the  74th  Session  of  the  Legal 
Committee  to  be  held  from  October  14- 
18,  1996.  At  that  session,  the  Legal 
Committee  will  consider  the  issue  of 
compensation  for  pollution  from  ships' 
biuikers,  a  draft  convention  on  wreck 
removal,  and  the  issue  of  compulsory 
insurance.  Before  addressing  those 
matters,  however,  the  representatives 
will  solicit  public  comment  on  whether 
the  United  States  should  sign  or  ratify 
the  Convention  on  Liability  and 
Compensation  in  Connection  with  the 
Carriage  of  Hazardous  and  Noxious 
Substances  by  Sea  (HNS  Convention) 
and  the  1996  Protocol  to  amend  the 
International  Convention  on  Limitation 
of  Liability  for  Maritime  Claims  (76 
LLMC),  both  of  which  agreements  were 
reported  at  the  last  meeting  of  the  SHC. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  for  copies  of  the  conference 
drafts  of  these  instnmients  or  other 
conference  documents,  or  to  submit 
views  concerning  the  subjects  of 
discussion,  contact  either  Captain  David 
J.  Kantor  or  Lieutenant  Commander 
Bruce  P.  Dalcher,  U.S.  Coast  Guard  (G- 
LMI),  2100  Second  Street,  S.W., 
Washington,  D.C.  20593,  telephone 
(202)  267-1527,  telefax  (202)  267-4496. 

Dated:  August  9. 1996. 
Russell  A.  LaMantia, 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  96-21190  Filed  8-19-96;  8:45  am] 
BILLING  CODE  4710-07-M 

[Public  Notice  No.  2426] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on  Bulk  Liquids  and 
Gases;  Notice  of  Meeting 

The  Working  Group  on  Bulk  Liquids 
and  Gases  (BLG)  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
Thursday,  September  19,  1996,  in  Room 
6103,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  S.W.,  Washington, 
DC  20593-0001.  The  purpose  of  the 
meeting  is  to  review  the  results  of  the 


First  Session  of  the  BLG  Subcommittee 
of  the  International  Maritime 
Organization  (IMO)  which  was  held  on 
March  4-8.  1996,  at  the  IMO 
Headquarters  in  London,  hi  addition. 
items  listed  on  the  BLG  work  program 
will  be  discussed  m  preparation  for  the 
Second  Session  of  the  BLG 
Subcommittee  which  will  be  held  in 
April  1997. 

The  agenda  items  of  particular 
interest: 

a.  Evaluation  of  safety  and  pollution 
hazards  of  chemicals. 

b.  Additional  safety  measures  for 
tankers. 

c.  Tanker  pump-room  safety. 

d.  Shipboard  pollution  emergency 
plans. 

e.  Review  of  Annexes  I  and  11  of  the 
International  Convention  of  Pollution 
from  Ships,  1973  and  of  the  Protocol  of 
1978  (MARPOL  73/78). 

f.  Review  of  hypothetical  oil  outflow 
parameters, 

g.  Safety  aspects  of  the  alternative 
tanker  designs  under  MARPOL  73/78 
regulation  I/13F. 

h.  Decisions  of  other  IMO  bodies. 

i.  BLG  Work  Program. 

The  mailing  list  of  those  interested  in 
the  activities  of  the  BLG  SOLAS 
Working  Group  is  being  updated.  The 
chairman  has  sent  out  solicitations  to 
over  two  hundred  potentially  interested 
persons  identified  from  other  mailing 
lists  related  to  oil.  chemical  and 
liquefied  gas  tanker  technical  issues. 
Members  of  the  public,  in  addition  to 
those  specifically  solicited,  may  also 
attend  the  SOLAS  Working  Group 
meeting  and/or  have  their  names  added 
to  the  mailing  list  by  contacting: 
Commander  K.  S.  Cook.  U.S.  Coast 
Guard  (G-MSO-3),  2100  Second  Street, 
S.W.,  Washington,  DC  20593-0001  or  by 
calling  (202)  267-1217. 

Dated:  August  9,  1996. 
Russell  A.  LaMantia, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc  96-21191  Filed  8-19-96;  8:45  am) 

BILLING  CODE  471(M)7-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  OST -96-1 075] 

Application  of  Pro  Air,  Inc.,  for 
Issuance  of  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  96-8-20). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
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persons  to  show  cause  why  it  should 
not  issue  an  order  (Ij  finding  Pro  Air, 
Inc..  fit.  wailing,  and  able,  and  (2) 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
scheduled  interstate  passenger  air 
transportation,  subject  to  conditions. 

DATES;  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  29, 1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  m  Docket 
OST-96-1075  and  addressed  to  the 
Documentan,-  Services  Division  (C-55, 
Room  PL-401).  U.S  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  !\  to  the  order 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  A.  Lawyer.  Air  Carrier  Fitness 
Division  (X-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590,(202)366-9721. 

Dated:  August  14.  1996. 

Charles  A.  Hunnicutt, 

AssisXani  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  9&-21142  Filed  8-19-96;  8:45  am) 

BILLING  CODE  4nO-e2-P 


Federal  Aviation  Administration 
[Docket  No.  28661] 

Procedures  for  Processing  Petitions 
for  Interim  Compliance  Waivers 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  document  presents  a 
review  of  the  procedures  and 
information  necessary  for  an  operator  of 
a  Stage  2  noise  level  airplane  subject  to 
the  phaseout  regulations,  resulting  from 
the  Airport  Noise  and  Capacity  Act  of 
1990,  to  submit  a  lequest  for  a 
compliance  waiver.  As  a  result  of  its 
experience  preceding  the  first  interim 
Stage  2  phaseout  compliance  date, 
December  31,  1994,  the  Federal 
Aviation  Administration  (FAA)  reminds 
all  affected  operators  of  the  procedures 
for  applying  for  interim  compliance 
waivers.  This  document  also  serves  as  a 
reminder  to  operators  that  as  of  March 
14,  1995,  new  compliance  arrangements 
that  rely  on  sharing  Stage  3  airplanes  for 
noise  comphance  purposes  by  placing 
them  on  the  operators  specifications  of 
more  than  one  operator  are  prohibited, 
and  that  existing  share  arrangements 
may  not  be  used  for  compliance  with 
the  December  31, 1996,  requirements. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  William  W  Albee,  Policy  and 
Regulatory  Division  (AEE-300),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3553,  facsimile  (202)  267-5594. 

SUPPLEMENTARY  INFORMATION: 


Background 

Secuons  91,865  and  91,867  of  14  CFR 
each  require  that  as  of  December  31, 
1996,  an  operator  of  Stage  2  airplanes 
either  reduce  the  number  of  Stage  2 
airplanes  it  operates  by  50%  from  its 
base  level,  achieve  a  fleet  mix  of 
airplanes  that  is  65%  Stage  3  airplanes, 
or  in  the  case  of  a  new  entrant,  achieve 
a  fleet  mix  that  is  50%  Stage  3  airplanes. 
Section  91.871  allows  operators  to 
request  waivers  from  interim 
comphance  dates  in  limited 
circumstances.  In  order  to  facilitate 
comphance  with  the  December  31, 
1996,  requirement,  the  FAA  is 
summarizing  the  regulatory 
requirements  for  waiver  requests  from 
the  Stage  3  transition  regulations. 

Filing  Requests 

As  stated  in  §91.871,  applications  for 
waivers  must  be  filed  at  least  120  days 
prior  to  the  compliance  date  from  which 
the  waiver  is  requested.  This  means  that 
appUcations  must  be  filed  no  later  than 
Tuesday,  September  3,  1996,  to  ensure 
that  they  will  be  considered  before  the 
December  31, 1996,  comphance  date. 

Each  petition  for  an  interim 
comphance  waiver  will  be  reviewed  to 
determine  whether  it  meets  the  basic 
criteria  hsted  14  CFR  91.871.  If  the 
criteria  are  not  met,  the  petitioner  will 
receive  a  letter  indicating  that  all  of  the 
required  information  has  not  been 
submitted.  Petitioners  will  have  an 
opportunity  to  submit  missing 
information  before  any  disposition  is 
final. 

Criteria  (14  CFR  91,871) 

All  applications  for  a  waiver  must 
contain  all  of  the  following: 

1.  The  operator's  plan  to  achieve 
interim  and  final  comphance; 

2.  An  explanation  of  the  operator's 
efforts  to  date  to  achieve  compliance; 
and 

3.  Evidence  or  other  information 
showing  that  a  grant  of  the  requested 
waiver  is  in  the  pubhc  interest. 

In  addition  to  the  three  criteria  listed 
above,  each  petitioner  must  also  explain 
why  comphance  with  the  December  31, 
1996,  requirement  would  be  at  least  one 
of  the  following: 

1.  Financially  onerous; 

2.  Physically  impossible; 

3.  Technologically  infeasible;  or 


4.  Have  an  adverse  effect  either  on 
competition  or  service  to  small 
communities. 

Scope  of  Request 

Each  waiver  will  be  considered  only 
for  the  airplanes  operated  by  he 
petitioner  on  the  date  the  petition  was 
submitted  to  the  FAA.  Operators  are 
expected  to  have  submitted  viable 
compliance  plans  and  abided  by  them. 
The  FAA's  analysis  of  any  petition  will 
take  into  account  the  total 
circumstances  of  the  operator,  including 
all  actions  taken  up  to  the  date  of  the 
petition. 

Publication 

Upon  completion  of  the  review  and 
determination  that  the  petition  is 
complete  in  accordance  with  the  criteria 
described  above,  a  summary  of  the 
petition  will  be  pubUshed  in  the 
Federal  Register  for  pubhc  comment  for 
a  minimum  of  14  days,  A  docket  will  be 
opened  that  contains  the  petition,  any 
other  pertinent  information,  anc^any 
comments  received. 

RespoDse 

After  the  close  of  the  comment  period, 
the  Office  of  Environment  and  Energy 
(AEE)  will  analyze  each  request  and 
draft  a  response  that  contains  a  narrative 
analysis  of  each  required  element.  If  the 
results  of  the  analysis  show  that  the 
petitioner  has  met  the  criteria,  AEE  will 
prepare  docxmientaUon  to  grant  the 
petition  for  waiver.  If  the  analysis  shows 
that  the  petitioner  has  failed  to  meet  the 
criteria,  AEE  will  prepare 
doctmientation  to  deny  the  petition.  Part 
of  a  request  may  also  be  granted  at  the 
agency's  discretion,  depending  on  the 
circiomstances.  A  copy  of  the  approval 
or  denial  dociunent  vnll  be  placed  in 
the  docket,  and  it  wall  be  made  available 
for  public  inspection. 

Length  of  Waiver 

Any  waiver  granted  will  be  for  the 
shortest  possible  time  as  required  by  the 
circumstances  presented  by  the 
petitioner  and  the  findings  of  the  FAA. 
If  the  petitioner  cannot  achieve 
compliance  within  the  time  frame 
provided  in  a  waiver,  the  petitioner 
must  submit  a  new  petition  that  will  be 
evaluated  under  the  same  criteria  as  the 
original  petition.  New  petitions  that  fail 
to  provide  more  information  than  the 
original  wall  be  denied.  . 

Summary  of  1994  Interim  Waiver 
Denials 

Ten  operators  petitioned  the  FAA  for 
interim  compliance  waivers  in  1994; 
seven  petitions  were  denied  and  three 
were  withdrawn.  For  operators  that  may 
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be  contemplating  applying  for  a  waiver 
from  the  1996  compUance  date,  the 
following  summaries  of  the  1994  denials 
are  provided  to  illustrate  the  FAA's 
analysis  of  such  requests  for  compliance 
with  the  Stage  3  transition  regulations. 

No.  1  petitioner:  By  petition  dated 
August  29. 1994,  Docket  No.  27894,  the 
petitioner  petitioned  the  FAA  for  a 
waiver  that  would  allow  it  to  import 
Stage  2  airplanes  from  foreign  markets, 
and  begm  and  continue  operation  with 
an  all-Stage  2  fleet  beyond  the  interim 
comphance  date  of  December  31,  1994. 
At  the  time  of  the  waiver  petition,  it  did 
not  owm  or  operate  any  airplanes. 

Denial  of  Waiver:  It  is  FAA  policy  to 
consider  for  the  possibility  of  waiver  ' 
only  those  airplanes  in  operation  by  an 
operator  on  the  date  of  the  petition.  In 
this  instance,  the  petitioner  did  not  have 
any  airplanes  in  operation.  It  is  also 
FAA  policy  that  no  prospective  reUef  be 
granted.  Since  the  petitioner  had  not  yet 
achieved  FAA  certification  to  operate,  it 
was  not  yet  operating  under  the 
provisions  of  §91.867  to  be  considered 
a  new  entrant  or  to  ask  reUef  from  that 
regulation. 

No.  2  petitioner:  By  petition  dated 
September  1.  1994.  Docket  No.  27899, 
the  petitioner  petitioned  the  FAA  for  a 
waiver  that  would  allow  it  to  operate  an 
all-Stage  2  fleet  until  June  30. 1995. 

The  petitioner  began  service  in  June 
1994  flying  passenger  charters;  it  began 
scheduled  passenger  service  in  early 
October  1994.  At  the  time  it  petitioned, 
the  petitioner  was  operating  two  leased 
Stage  2  Boeing  737-200  airplanes.  It 
planned  to  acquire  two  more  Stage  2 
737-200  airplanes  in  late  1994,  and  one 
more  in  the  spring  of  1995.  Under 
§  91 .867.  the  addition  of  the  two 
airplanes  in  late  1994  would  require  one 
of  the  resulting  total  of  four  airplanes  in 
its  fleet  to  be  a  Stage  3  airplane  after 
December  31.  1994.  The  petitioner's 
plans  to  acquire  the  described  Stage  2 
airplanes  led  to  its  waiver  request. 

Denial  of  Waiver:  It  is  FAA  policy  to 
consider  for  the  possibility  of  waiver 
only  those  airplanes  in  operation  by  an 
operator  on  the  date  of  the  petition.  In 
this  instance,  the  petitioner  had  not  yet 
leased  the  airplanes  for  which  it 
requested  a  waiver.  Also,  the  petitioner 
submitted  no  information  as  to  why  its 
current  business  plan  did  not  take  into 
account  the  upcoming  compliance  date 
without  needing  a  waiver.  An  operator 
must  plan  to  achieve  compliance 
without  reliance  on  a  waiver  in  order  for 
FAA  to  consider  that  a  viable  plan  was 
made  but  could  not  be  adhered  to. 

No.  3  petitioner:  By  letter  dated 
August  30.  1994,  Docket  No.  27888,  the 
petitioner  petitioned  the  FAA  for  a 
waiver  that  would  allow  it  to  operate  a 


fleet  of  six  Stage  2  airplanes  until 
December  31, 1996. 

The  petitioner  is  a  foreign  operator  of 
the  Stage  2  AN-124  airplane,  and  at  the 
same  time  the  waiver  was  submitted, 
the  petitionee  was  operating  a  fleet  of 
six  of  these  airplanes  on  its  U.S. 
operations  specifications,  conducting  25 
to  50  charter  flights  per  year  to  the  U.S. 
The  petitioner  is  a  new  entrant  that 
received  its  authority  to  operate  in  the 
U.S.  on  May  28, 1993.  The  petitioner 
would  have  been  eligible  to  operate 
three  AN-124  airplanes  past  the 
December  31, 1994,  compliance  date 
without  a  waiver.  If  the  petitioner 
wanted  to  continue  operating  all  six  of 
its  AN-1 24  airplanes  past  the  December 
31,  1994,  compliance  date,  it  needed  to 
add  one  Stage  3  airplane  to  its  U.S. 
operations  specifications  to  obtain  the 
proper  fleet  mix  for  a  new  entrant  under 
§  91.867.  The  petitioner  otherwise  had 
to  remove  three  of  the  Stage  2  AN-124 
airplemes  from  its  U.S.  operations 
specifications. 

Denial  of  Waiver:  The  petitioner 
stated  that  a  waiver  was  in  the  pubUc 
interest  because  of  the  unique  cargo 
capability  of  the  AN-124  airplane  and 
its  operation  as  an  ad  hoc  charter  rather 
than  regularly  scheduled  service.  The 
FAA  determined  that  a  grant  of  the 
petitioner's  request  for  a  waiver  would 
not  be  in  the  public  interest.  The  FAA 
found  that  since  the  petitioner  did  not 
show  that,  given  its  record  of  use, 
specialized  shipping  needs  could  not  be 
met  with  three  rather  than  six  airplanes, 
and  since  they  had  the  ability  to  change 
the  individual  airplanes  that  appeared 
on  the  operations  specifications  at  any 
given  time,  there  was  no  public  benefit 
to  be  gained  by  granting  a  waiver  to  an 
operator  for  the  purpose  of  making  its 
operations  scheduling  easier.  Further, 
the  petitioner  did  not  show  that  it  ever 
had  a  plan  to  meet  the  December  1994 
compliance  date,  or  that  it  made  any 
effort  to  do  so.  Evidence  of  a  viable 
compliance  plan  and  a  good  faith  effort 
to  adiieve  compliance  are  considered 
critical  elements  of  any  request  for  a 
waiver,  as  indicated  by  the  presence  of 
these  criteria  in  §  91.871(c).  the  criteria 
that  all  applicants  must  meet.  Since  the 
FAA  had  no  compliance  plan 
information  on  file  and  the  petitioner 
did  not  submit  any  with  its  application 
for  waiver,  the  FAA  concluded  that  the 
petitioner  had  never  developed  any  plan 
to  comply  with  the  December  1994 
compliance  date. 

No.  4  petitioner:  By  petition  dated 
September  1, 1994,  Docket  No.  27898, 
counsel  for  the  petitioner  petitioned  the 
FAA  on  behalf  of  the  petitioner  for  a 
waiver  that  would  allow  the  petitioner 
to  operate  an  all-Stage  2  fleet  until  it 


obtained  an  installed  hushkits  that  were 
under  development  at  the  time  of  the 
petition. 

The  petitioner  operates  scheduled  and 
charter  interstate  and  foreign  air  cargo 
operations.  It  began  operating  on 
November  11, 1992,  under  a  temporary 
DOT  certificate  and  obtained  pennanent 
DOT  authority  Tn  April  1994.  As  of  July 
22, 1994,  the  petitioner's  fleet  consisted 
of  10  DC-8  series  airplanes,  all  of  which 
were  Stage  2.  To  comply  with  the     ' 
December  31,  1994,  interim  compliance 
requirement,  the  petitioner  needed  to 
retrofit  or  ground  seven  of  its  airplanes, 
or  to  add  three  Stage  3  airplanes  to 
continue  operating  all  10  of  its  Stage  2    , 
DC-8's. 

Denial  of  Waiver:  In  its  first  required 
filing,  the  petitioner  reported  that,  as  a 
new  entrant,  it  would  comply  with 
§  91.967.  In  a  subsequent  report  (for 
1993),  the  petitioner  stated  that  it 
"intends  to  apply  for  an  exemption  or 
waiver  from  the  requirements  for 
compliance  for  the  December  31,  1994, 
compliance  date."  At  the  time  of  its 
petition,  the  petitioner  reported  a  fleet 
of  10  Stage  2  DC-8's  with  a  plan  to  add 
two  more  before  the  end  of  1994,  and 
that  it  had  no  plans  to  acquire  any  other 
type  of  airplane.  It  is  FAA  policy  to 
consider  for  the  possibility  of  waiver 
only  those  airplanes  in  operation  by  an 
operator  on  the  date  of  the  petition. 
Further,  the  FAA  could  not  find  to  be 
viable  a  plan  that  relied  solely  on  the 
grant  of  a  waiver.  The  petitioner  also 
stated  that  its  principles  had  contracted 
for  hushkit  development  and  that  "the 
expected  date  of  certification  for  this 
Stage  3  project  is  early  1995."  While  the 
FAA  found  a  public  benefit  in  the 
development  of  a  hushkit  for  the  subject 
DC-8  airplanes,  that  benefit  had  no 
logical  connection  to  the  waiver 
requested  by  an  individual  operator  that 
knew  the  hushkit  would  not  be 
available  before  the  compliance  date  but 
chose  to  take  no  other  action. 

No.  5  operator:  By  petition  dated 
September  1,  1994,  Docket  No.  27906, 
the  petitioner  petitioned  the  FAA  for  a 
waiver  that  would  allow  it  to  operate  a 
fleet  of  five  Stage  2  airplanes  until 
December  31,  1995. 

The  petitioner  began  scheduled 
service  in  July  1994.  From  August  to 
October  1994,  the  petitioner  expanded 
its  service.  The  petitioner  began 
operating  with  three  Stage  2  Boeing 
737-200  airplanes.  The  petitioner  took 
delivery  of  two  more  airplanes  of  the 
same  model  in  September  and  October 
1994.  Under  §  91.867,  the  fourth 
airplane  in  the  petitioner's  fleet  would 
be  required  to  be  Stage  3  after  December 
31, 1994;  the  planned  acquisition  of  the 
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fourth  and  fifth  airplanes  led  to  this 
request  for  a  waiver. 

Denial  of  Waiver:  It  is  FAA  policy  to 
consider  for  the  possibility  of  waiver 
only  those  airplanes  in  operation  by  an 
operator  on  the  date  of  the  petition.  In 
this  instance,  the  petitioner  was 
operating  three  Boeing  737-200 
airplanes,  but  it  had  already  committed 
to  leasing  two  more  that  were  scheduled 
for  deliver}'  in  September  and  October 
1994.  As  early  as  March  1994.  before  its 
airplane  leases  began,  the  petitioner  was 
investigating  bringing  the  airplanes  it 
planned  to  operate  into  compliance. 
However,  since  the  petitioner  elected  to 
lease  a  Stage  2  airplane  as  its  fourth 
airplane  and  take  delivery  of  it  in 
September,  as  well  as  a  fifth  airplane  in 
October,  the  FAA  found  that  the 
petitioner  was  apparently  unwilling  to 
adapt  its  business  plans  to  achieve 
compliance  with  a  regulation  that 
predates  the  existence  of  the  airline. 
During  this  time,  the  petitioner  also 
began  discussions  regarding  the  lease  of 
a  Stage  3  airplane,  and  indicated  to  the 
FAA  that  even  if  such  a  lease  were 
negotiated,  it  could  not  bring  the 
airplane  into  service  in  time  to  meet  the 
compliance  date.  The  FAA  fouind  that 
commencing  such  complex  actions  so 
close  to  the  compUance  date  was  not  a 
viable  comphance  plan  norjdid  it 
demonstrate  a  good  faith  effort  to 
comply.  Also,  the  FAA  was  unable  to 
conclude  that  the  public  interest 
claimed  by  the  petitioner  in  its 
providing  service  outweighed  the  larger 
public  interest  in  compliance  and  the 
integrity  of  the  phased  transition  to  an 
all  Stage  3  fleet  by  the  year  2000. 

No.  6  petitioner:  By  petition  dated 
August  3,  1994,  Docket  No.  27869, 
counsel  for  the  petitioner  petitioned  the 
FAA  on  behalf  of  the  petitioner  for  a 
waiver  that  would  allov/  the  petitioner 
to  operate  all  of  its  Stage  2  airplanes 
beyond  the  interim  compliance  date  of 
December  31,  1994. 

The  petitioner  operates  an  all-cargo 
service  on  a  charter  basis  worldv«de 
and  by  scheduled  service  between  the 
United  States  and  Central  and  South 
America.  The  petitioner  operated  a  fleet 
of  four  Stage  2  airplanes,  three  Boeing 
707's  and  one  McDonnell  Douglas  DC- 
8.  To  comply  with  the  December  31, 
1994,  interim  compliance  date  in 
§  91.865,  the  petitioner  needed  to 
retrofit  or  ground  one  of  its  four 
airplanes  or  replace  it  with  a  Stage  3 
airplane. 

Denial  of  Waiver:  The  petitioner 
initially  reported  to  the  FAA  that  it 
planned  to  meet  the  compliance 
requirements  by  "retirement  of  Stage  2 
or  addition  of  Stage  3  aircraft."  In  two 
subsequent  reports,  the  petitioner 


indicated  that  it  planned  to  comply  in 
1994  by  phasing  out  25%  of  its  Stage  2 
,  airplane  >  without  further  detail.  The 
petitioner's  petition  did  not  contain  any 
information  as  to  changed 
circumstances  or  why  the  retirement  of 
one  airplane  was  no  longer  feasible.  The 
FAA  cannot  accept  the  nonexistence  of 
retrofit  equipment  as  the  basis  for  a 
waiver.  If  it  did.  the  agency  would  be 
obligated  to  grant  a  waiver  to  every 
operator  of  such  equipment,  ostensibly 
for  the  entire  interim  compliance 
period.  In  this  case,  the  FAA 
determined  that  no  good  faith  effort  had 
been  demonstrated,  since  the  petitioner 
did  not  show  a  wriHingness  to  adhere  to 
its  ovkTi  compliance  plan,  but  appeared 
to  be  relying  on  the  existence  of  the 
waiver  provision  to  continue  the  same 
level  of  operations  after  the  December 
31,  1994,  compliance  date. 

No.  7  petitioner:  By  petition  dated 
December  7,  1994,  Docket  No.  27994, 
the  petitioner  petitioned  the  FAA  for  a 
waiver  that  would  allow  it  to  operate  a 
fleet  of  four  all  Stage  2  airplanes  until 
January  31,  1995. 

The  petitioner  is  a  new  entrant  air 
carrier  that  began  service  on  December 
4,  1994.  At  the  time  the  petitioner 
petitioned  for  a  waiver  on  December  7. 
1994,  it  operated  a  fleet  of  two  Stage  2 
airplanes.  The  petitioner  exercised  an 
option  to  add  two  additional  Stage  2 
airplanes  to  its  fleet  and  was  awaiting 
dehvery  of  another  airplane  ciurently 
undergoing  installation  of  Stage  3 
hushkits.  Since  this  Stage  3  airplane 
was  not  to  be  delivered  to  the  petitioner 
until  January  16,  1995,  to  comply  with 
the  December  31,  1994,  interim 
compliance  date  in  §  91.867,  the 
petitioner  would  have  had  to  groimd 
one  of  its  four  Stage  2  airplanes. 

Denial  of  Waiver:  After  the  petitioner 
knew  that  there  was  a  possibility  that  its 
hushkitted  airplane  would  be  delayed 
until  after  the  compliance  date,  it  chose 
to  apply  for  a  waiver  for  airplanes  it  had 
not  yet  exercised  its  option  to  lease.  The 
petitioner  then  exercised  the  lease 
option,  apparently  doing  so  knowing 
that  the  possibility  of  delay  existed  for 
the  delivery  of  its  Stage  3  airplane. 
Accordingly,  the  FAA  cannot  accept  the 
argiunent  that  the  petitioner  made  a 
good  faith  effort  to  comply  or  conclude 
that  a  waiver  was  even  necessary  when 
the  apphcation  was  submitted.  When 
the  petitioner  exercised  its  option  to 
lease  the  airplanes,  it  made  a  business 
decision  to  possibly  put  itself  out  of 
compliance,  and  knew  that  on  the 
compliance  date  it  might  possibly 
possess  a  fleet  of  airplanes  that  required 
a  waiver  to  operate  fully.  If  the 
petitioner  had  committed  to  leasing  the 
two  additional  Stage  2  airplanes  and 


laterheen  informed  that  the  delivery  of 
its  Stage  3  airplane  would  be  delayed 
until  after  the  compliance  date,  the  FAA 
might  have  been  able  to  look  at  the 
circumstances  more  favorably  given  the 
petitioner's  efforts  to  secure  the  timely 
delivery  of  a  Stage  3  airplane.  But  the 
statement  in  the  petitioner's  petition 
that  it  knew  there  might  be  a  problem 
before  it  exercised  its  lease  option 
denies  that  this  was  the  case.  The  FAA 
is  unable  to  conclude  that  the 
petitioner's  statements  reflect  a  net 
public  benefit  in  the  grant  of  a  waiver. 
The  possibility  that  the  petitioner  would 
have  had  to  ground  one  of  its  airplanes 
for  a  short  time,  partially  because  of  its 
own  actions  taken  after  it  was  told  of  a 
possible  problem  with  the  delivery  of  its 
Stage  3  airplane,  does  not  outweigh  the 
significant  public  interest  inherent  in 
full  compliance  with  the  rule. 

Use  of  Interchange  Agreements  for 
Noise  Compliance 

The  FAA  reminds  all  operators  of 
Stage  2  noise  level  airplanes  subject  to 
the  phaseout  under  §§91.865  or  91.867 
that,  as  of  March  14,  1995,  new 
compUance  arrangements  that  rely  on 
sharing  Stage  3  airplanes  by  placing 
them  on  the  operators  specifications  of 
more  than  one  operator  are  prohibited, 
and  that  existing  arrangements  caimot 
be  used  to  comply  with  December  31, 
1996,  and  subsequent  requirements. 
This  prohibition  applies  to  U.S.  and 
non-U. S.  operators  of  Stage  2  airplanes 
covered  by  the  Stage  3  transition  rules. 
A  full  statement  of  this  policy  and  the 
reasons  for  its  adoption  were  published 
in  the  Federal  Register  on  March  14, 
1995,  at  60  FR  13627. 

Issued  in  Washington,  DC  on  August  9, 
1996. 

James  D.  Erickson, 

Director  of  Environment  and  Energy. 

[FR  Doc.  96-20834  Filed  8-19-96;  8:45  am] 

BILLING  CODE  4910-13-M 


Federal  Transit  Administration 

Charter  Services  Demonstration 
Program;  Public  Meeting 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  meeting! 

SUMMARY:  This  notice  annoimces  a 
pubhc  meeting,  open  to  all  interested 
parties,  to  discuss  and  comment  on  the 
Federal  Transit  Administration's  (FTA) 
draft  final  report  to  Congress  on  the 
charter  services  demonstration  program 
mandated  by  section  3040  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  Under 
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the  current  charter  regulations,  a 
recipient  of  FTA  assistance  may  not 
provide  charter  service  except  under 
:  ertain  limited  exceptions. 

DATES:  The  meeting  will  take  place  on 
September  12.  1996,  from  9  a.m.  to  4 

p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  10234-10238  at  the  Department  of 
Transportation,  400  Seventh  Street, 
SVV  ,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Kulvk,  Office  of  Mobility 
Innovation,  Federal  Transit 
Administration  (TRl-10),  at  202-366- 

4991. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3040  of  ISTEA  directed  FTA 
to  issue  regulation  to  implement  a 
charter  service  demonstration  in  not 
more  than  four  states.  During  the 
demonstration,  public  transit  operators 
would  be  permitted  to  provide  charter 
service  to  meet  the  charter  needs  of 
government,  civic,  charitable,  and  other 
community  organizations  that  would 
not  otherwise  be  served  in  a  cost 
effective  or  efficient  manner.  Section 
3040  required  FTA  to  submit  a  report  to 
Congress  evaluating  the  effectiveness  of 
the  charter  demonstration  program  and 
providing  recommendations  for 
improving  the  current  service 
regulations. 

In  conformance  with  section  3040, 
FTA  established  in  eight  sites 
nationwide  a  demonstration  program 
aimed  at  determining  whether  FTA's 
charter  regulations  should  be  amended 
to  allow  public  transit  agencies  to 
provide  charter  service  to  government, 
charitable,  civic,  and  community  groups 
that  would  otherwise  not  be  served  in 
a  cost  effective  and  efficient  manner. 
The  report  provides  detailed 
information  about  the  type  and  amount 
of  service  provided  during  the 
demonstration,  as  well  as  the  impact  of 
the  demonstration  on  customers  served 
and  on  private  charter  operators. 

FTA  Charter  Demonstration 

FTA  established  a  Federal  Advisory 
Committee  (FAC),  comprised  of 
individuals  equally  representing  public 
and  private  operators,  to  assist  FTA  in 
implementing  regulations  establishing 
the  charter  demonstration.  FTA  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  on  October  28, 
1992,  soliciting  proposals  from  transit 
agencies  to  participate  in  the 
demonstration.  FTA  received  six 
proposals  and,  after  consulting  with  the 
FAC,  selected  the  following  public 


operators  to  participate  in  the 
demonstration: 

*  Monterey-Salinas  Transit,  Monterey, 
California. 

*  Central  Oklahoma  Transportation 
and  Parking  Authority,  Oklahoma  City, 
Oklahoma. 

*  Bi-State  Development  Agency,  St. 
Louis,  Missouri. 

*  Michigan  Department  of 
Transportation  on  behalf  of  four 
unnamed  transit  agencies  within  the 
State  of  Michigan. 

*  Yolo  County  Transit  Authority,  Yolo 
County,  California. 

MDOT  subsequently  selected  the 
following  public  transit  operators  to 
participate  in  the  demonstration  in 
Michigan: 

*  Isaoella  County  Transportation 
Commission,  Isabella  County,  Michigan. 

*  Capital  Area  Transit  Authority, 
Lansing,  Michigan. 

*  Marquette  County  Area 
Transportation  Authority,  Marquette 
County,  Michigan. 

*  Muskegon  Area  Transit  System, 
Muskegon,  Michigan. 

FTA  issued  the  Final  Rule  on  July  9, 
1993  implementing  the  charter 
demonstration  for  a  one-year  period 
from  August  9, 1993  through  August  9, 
1994.  FTA  subsequently  extended  the 
demonstration  to  October  31,  1994,  and 
again  to  October  31, 1995,  to  address 
public  operators'  concerns  that  the 
demonstration  did  not  provide  adequate 
time  for  full  implementation. 

Local  Implementation  of  thp  Charter 
Demonstration 

The  Charter  Bus  Demonstration 
Regulations  emphasized  the  need  for  a 
local  decision  making  process.  The  final 
rule  provided  for  the  selection  of  a  loqal 
advisory  committee,  appointed  by  the 
Board,  composed  of  equal 
representation  of  public  and  private 
operators.  The  local  advisory 
committees  in  each  site  developed  a 
local  charter  pohcy,  and  the  Board 
approved  it.  The  Board  automatically 
approved  the  local  charter  policy  if  the 
Committee  unanimously  approved  it. 
The  Committee  provided  a  means  for 
both  the  public  and  private  sectors  to 
express  their  opinions  and  encouraged 
cooperation  among  the  groups. 

In  each  demonstration  site,  the  local 
committees  agreed  to  broad  categories  of 
customers  that  the  public  operator  could 
serve  during  the  demonstration.  Several 
of  the  committees  debated  in  the  initial 
meetings  whether  to  permit  broad 
categories  or  to  review  exceptions  on  a 
case-by-case  basis.  Generally,  committee 
members  agreed  that  the  process  of 
reviewing  each  charter  request  to 
determine  whether  the  pubhc  operator 


could  provide  the  service  was 
cumbersome  and  did  not  serve  the 
customer  well. 

Although  each  local  advisory 
committee  developed  its  own  policy  for 
the  demonstration,  the  local  charter 
pohcies  focused  on  the  following  groups 
and  types  of  charter; 
■  *  Member  governments. 

*  Economic  development  groups  and 
chambers  of  commerce 

*  Convention-related  charters. 

*  Community  organizations  and 
events. 

*  Charters  vdth  unique  equipment. 

*  Charters  for  private  individuals  and 
organizations  through  a  referral  process. 

The  Draf^  Final  Report 

In  conformance  with  section  3040  of 
ISTEA,  FTA  has  prepared  a  draft  final 
report  that  sets  out  the  findings  of  the 
demonstration  program  and  makes 
proposals  for  improving  the  current 
charter  regulations.  The  report  provides 
detailed  data  on  the  amount  and  type  of 
service  provided  by  public  operators 
during  the  demonstration,  the  categories 
of  groups  served,  and  the  impact  of  this 
service  on  both  customers  and  private 
charter  operators. 

Prior  to  finalizing  this  report  and  its 
proposals  for  modifying  the  current 
charter  regulations,  FTA  wishes  to 
convene  a  public  meeting  to  discuss  the 
demonstration  findings  and 
conclusions. 

This  meeting  will  be  open  to  all 
interested  parties.  FTA  will  submit  a 
final  report  to  Congress  after  the 
meeting. 

Issued  on:  August  14, 1996, 
Gordon  ].  Linton, 

Administrator. 

IFR  Doc.  96-21112  Filed  8-19-96;  8:45  am] 

BILLING  CODE  49ia-67-M 


Maritime  Administration 
[Docket  No.  M-022] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995,  this 

notice  announces  the  Maritime 

Administration's  (MARAD's)  intentions 

to  request  extension  of  approval  for 

three  years  of  a  currently  approved 

information  collection. 

DATES:  Comments  should  be  submitted 

on  or  before  October  21.  1996 

FOR  FURTHER  INFORMATION  CONTACT:  John 

M.  Pisani,  Director,  Office  of  Ports  and 
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Domestic  Shipping,  Maritime 
Administration.  MAR-830,  Room  7201. 
400  Seventh  Street.  SVV  .  Washington. 
DC  20590.  Telephone  202-366-4357  or 
fax  202-366-6988  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection  Port  Facilities 
Inventory. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

0MB  Control  Number:  2133-0023. 

Form  Number:  MA -400. 

Expiration  Date  of  Apprdval:  October 
31,  1996. 

Summary  of  Collection  of 
Information:  The  collection  of  port 
facility  data  from  terminal  owners  will 
permit  the  Maritime  Administration  to 
maintain  information  on  those  essential 
port  facihties  that  are  required  for 
emergency  use  at  the  proper  level  of 
accuracy  and  currency.  These  surveys 
would  be  used  only  in  the  event  the 
data  contained  on  these  facilities  fell 
below  a  level  of  currency  deemed 
adequate  for  emergency  planning 
purposes 

Need  and  Use  of  the  Information: 
Executive  Order  12656,  as  amended, 
assigns  emergency  preparedness 
functions  to  the  Secretary  of 
Transportation  and  49  CFR  1.45  further 
delegates  such  authority  to  the 
department's  Administrators.  This 
requires  the  Maritime  Administration  to 
guarantee  that  individual  port  facilities 
and  services  are  available  for  use  by 
fedei^l  agencies  prior  to  and  during 
national  defense  emergencies. 

Description  of  Respondents:  Port 
terminal  ovmers. 

Annual  Responses:  50. 

Annual  Burden:  1  hour. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration.  MAR-120,  Room  7210, 
400  Seventh  Street,  SW.,  Washington, 
EX]  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utiUty,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  August  14. 1996. 
Joel  C.  Richard, 
Secretary. 
(FR  Doc.  96-21139  Filed  8-19-96;  8:45  am] 

BILUNG  CODE  4910-81-P 


Surface  Transportation  Board  > 
[STB  Docket  No.  AB-397  (Suk>-No.  4X)] 

Tulare  Valley  Railroad  Company- 
Abandonment  Exemption — in  Tulare 
County,  CA 

Tulare  Valley  Railroad  Company 
(TVR)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
AbandoTunents  to  abandon 
approximately  5  miles  of  railroad  from 
milepost  15.1  at  Tulare  to  milepost 
20+1191.3  at  Loma,  in  Tulare  County, 
CA.2 

TVR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  Une  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Coiul  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  pubhcatlon),  and 
49  CFR  1152.50(d)(1)  (notice  to 
govermnental  agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  19,  1996.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 


I  The  ICX;  Termination  Act  of  1995,  Pub.  L  No. 
104-68.  109  Sut.  803.  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903. 

^Thc  City  of  Tulare  (City)  filed  a  request  for  an 
issuance  of  a  notice  of  interim  trail  use  (NrrU)  for 
the  line  pursuant  to  section  8(d)  of  the  National 
Trails  System  Act,  16  U.S.C.  1247(d).  The  Board 
will  address  the  City's  trail  use  request,  and  any 
others  that  may  be  Hied,  in  a  subsequent  decision. 

5  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 


file  an  OFA  under  49  CFR 
1152.27(c)(2),''  and  trail  use/rail  banking 
requests  imder  49  CFR  1152.29 '  must 
be  filed  by  August  30, 1996.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  9. 1906,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Paul  C.  Oakley.  Esq., 
Weiner,  Brodsky,  Sidman  &  Kider,  P.C., 
1350  New  York  Ave.,  NW.,  Suite  800. 
Washington,  DC  10005-4797. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio. 

TVR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  envirorunental 
assessment  (EA)  by  August  23, 1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  pubhc. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  14, 1996. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretory. 

[FR  Doc.  96-21160  Filed  8-19-96;  8:45  am] 

BtLUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Reauest 

August  14.  layb 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


exemption's  effective  date.  See  Exemption  of  Out- 
of-Sernce  Bail  Lines,  5  l.C.C2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

*  See  Exempt,  of  Hail  Alxmdonment— Offers  of 
Finan  Assist..  4  I.C.C.2d  164  (1987). 

'  The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 
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OMB  for  rfnifw  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
riiidressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 

U.S.  Customs  Sen.  ice  (CUS) 

OMB  Number:  1515-0151. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Title:  Foreign  Trade  Zone  Annual 
K''conciliation  Certification  and 
Kt^cordkeeping  Requirements. 

Description:  Each  Foreign  Trade  Zone 
Operator  will  be  responsible  for 
maintaining  its  inventory  control  in 
compliance  with  statute  and 
regulations.  The  operator  will  furnish 
Customs  annual  certification  of  their 
compliance. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  Institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  260. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  45  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  199  hours. 


Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  96-21200  Filed  8-19-96;  8:45  am] 
BILLING  COOE  4«20-02-M 


Submission  to  OMB  for  Review; 
Comment  Request 

August  8, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1295. 


Regulation  ID  Sunj'ber  (TV  1 1  I-mo 
Final  and  Temporary. 

Type  of  Review:  Extension. 

Title:  Revision  of  Section  338 
Consistency  Regulations. 

Description:  The  regulations  require 
corporations  that  make  elections  imder 
section  338  to  provide  certain 
information.  The  information  is  used  to 
determine  tax  liability  that  results  when 
elections  are  made  and  to  facilitate 
collections  of  the  tax. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Burden  Hours  Per 
Respondent:  34  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  25 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Dor  96-21201  Filed  8-19-96;  8:45  am] 

S'LviNG    :CDF,    4830-01-M 
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Corrections 


This  sec;ior.  c<  the  '^EDE'^A^  3tG>S''E'^" 
contains  edrfonai  corections  ;;■  prevoo'Stv 
DuDiisned  ^restdentias   Ruie,  P'opcseo  ^oie 
aoc  Notice  docurnents  "hese  oorrectiors  a^e 
prepared  by  the  0*<ice  of  ;t-ie  ^eoe'a 
Register,  Agerxry  prepared  corrections  a^p 
:ssuea  as  signed  aocurrients  and  appear  -'• 
*ne  appropriate  docurnent  caiegor'e? 
eisewhere  >r  the  issue. 


DEPARTMENT  OF  DEFENSE 

4eCFR  Part  253 

[Defense  Acquisition  Circular  (DAC)  91-9] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Miscellaneous 
Amendments 

Correct  :u" 

In  rule  document  95-29187  beginning 
on  page  61586  in  the  issue  of  Thursday, 
November  30, 1995,  make  the  following 
corrections:  ■ 

253.204-70    [Corrected] 

1  On  page  61610,  m  the  third 
column,  in  section  253.204-70,  in 
paragraph  (d)(5){iv)(C),  "Code  C  should 
read  "(3)  Code  C. 

253.204-71     [Corrected] 

2  On  page  61614,  in  the  second 
column,  ill  section  253.204-71,  the 
second  paragraph  "(f]"  should  read 
"(IV- 

BILLING  coot   'S0*-0'    C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  id 

'Docket  No  9'N-100H] 

RiN  091OAA19 

Food  Labeling;  Health  Ciaims  anc 
Label  Statements:  Folate  and  Neu"-a. 
Tube  Defects 

Lorrecuon 

In  rule  dociunent  96-5013  beginning 
on  p^e  8752  in  the  issue  of  Tuesday, 
March  5, 1996,  make  the  following 
correction; 

§10t  7S     [Corrected] 

On  page  8780,  in  the  first  column,  in 
§101. 79(b)(3),  in  the  fifth  line,  "(<0.4 
mg)"  should  read  "(>0.4  mg)". 

Sl^^iMG  CODE    •505-^--C 

DEPARTMENT  OF  JUSTICE 
28  CFR  Part  42 

:a,G    Order  No    2037-96: 

Equal  Employment  Opponunity 

Correction 

In  rule  document  96-16888  beginning 
on  page  34729  in  the  issue  of 
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Vednesday,  July  3, 1996,  make  the 
following  correction: 


442 


Oor-'ec!ed: 


On  page  34730,  in  the  first  column,  in 
§42. 1(b),  in  the  second  Une,  "practical" 
should  read  "practice". 


•Of     ■ SOS-01-O 


SMAl.  business  ADMtNiS^RA^iQN 
13  CFR  Pa-i  12' 

Smai;  Bi^siness  Size  Sta.ndarcs 

Correction 

In  rule  docimient  96-1348  beginning 
on  page  3280  in  the  issue  of  January  31, 
1996  make  the  following  correction: 

§121^1    [Correct^]] 

On  page  3289,  in  §121.201,  in  the 
table  "Size  Standards  by  SIC  Industry", 
under  the  heading  "Size  standards  in 
number  of  employees  or  milUons  of 
dollars",  the  entries  corresponding  to 
"0211  Beef  Cattle  Feedlots  (Custom)" 
and  "0252  Chicken  Eggs"  should  read 
respectively  "$1.5"  and  "$9.0" 

51. ..  !KC  :r.r>F  --os-oi-o 
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Part  II 

Department  of 
Education 

Title  I  Migrant  Education  Coordination 
Program.  Notice 
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DEPARTMENT  OF  EDUCATION 

Title  I  Migrant  Education  Coordination 
Program 

AGENCY;  LH'partment  of  Education. 
ACTKDN;  Notice  of  proposed  priority  for 
fiscal  year  1996. 

SUMMARY:  Under  the  authority  of  section 
1308(a)  of  Part  C  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  as  amended,  the  Secretary 
proposes  an  absolute  priority  for  Fiscal 
Year  1996.  Under  tl.e  proposed  priority, 
the  Secretary  would  support  projects 
that  use  electronic  technologies  to 
strengthen  the  academic  achievement  of 
migrant  students  who  move  between 
school  districts. 

DATES:  Comments  must  be  received  on 
or  before  October  4,  1996. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Kristin  Gilbert,  Office  of 
Migrant  Education,  U.S.  Department  of 
Education,  room  4100  Portals  Building, 
600  Independence  Avenue,  SW, 
Washington,  DC  20202-6140. 
Conunents  may  also  be  sent  by  e-mail  to 
kristin — gilbert@ed.gov  or  by  FAX  at 
(2021  260-1357 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Gilbert,  Office  of  Migrant 
Education,  U.S.  Department  of 
Education,  4100  Portals  Building.  600 
Independence  Avenue,  SW, 
Washington,  DC  20202-6140. 
Telephone:  (202)260-1357.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m. 

SUPPt-EMENTARY  INFORMATION:  This 
notice  contains  a  proposed  absolute 
priority  for  applications  that  propose  to 
use  innovative  technologies  to  improve 
teaching  and  learning  for  migrant 
students  who  move  from  one  school 
district  to  another.  Electronic 
technologies  include,  but  are  not  limited 
to.  digital  audio,  video  and  imaging, 
hypertext  and  hypermedia,  video- 
conferencing, speech  processing,  the 
Internet,  and  World  Wide  Web  sites. 
These  technologies  must  be  used  in 
such  a  way  as  to  enable  teachers  to  draw 
on  newly  accessible  resources  to  engage 
migrant  students  in  enriched  active 
learning  environments,  while  at  the 
same  time  promoting  continuity  in  the 
education  programs  of  migrant  students 
as  they  move  within  and  between 
States. 

The  MEP  is  authorized  in  Title  I,  Part 
C,  of  the  ESEA.  Under  this  program,  the 
Secretary  makes  grants  to  SEAs  to  help 


ensure  that  migrant  children  have  the 
opportunity  to  meet  the  same 
challenging  State  content  and  student 
performance  standards  that  all  children 
are  expected  to  meet.  Migrant  children 
may  be  served  from  birth  through  age 
21,  or  through  high  school  graduation, 
whichever  comes  first.  A  range  of 
services  are  provided  through  the  MEP, 
including  those  that  address  educational 
disruption,  cultural  and  language 
barriers,  social  isolation,  various  health- 
related  problems,  and  other  factors  that 
inhibit  the  ability  of  children  to  do  well 
in  school  and  prepare  them  to  make 
successful  transitions  to  postsecondary 
education  or  employment. 

Section  1308  of  the  ESEA  authorizes 
the  Secretary  to  reserve  a  portion  of 
each  year's  MEP  appropriation  and,  in 
consultation  with  the  States,  make 
grants  for  programs  to  improve  the 
coordination  of  services  to  migrant 
students  when  they  move  within  and 
between  States. 

While  under  1308(a)  of  ESEA  any 
public  or  private  nonprofit  entity  is 
eligible  to  apply,  the  Secretary  will 
specifically  invite  the  following  entities 
to  submit  applications:  State 
educational  agencies  (SEAs)  that 
administer  Migrant  Education  Programs 
(MEP);  local  educational  agencies 
(LEAs)  that  have  a  high  percentage  or 
high  number  of  migrant  students;  and 
non-profit  community-based 
organizations  that  work  with  migrant 
families.  In  order  to  help  ensure 
coordination  between  school  districts, 
applicants  would  need  to  apply  as  part 
of  a  consortium  made  up  of  at  least  two 
entities  described  in  the  preceding 
sentence.  The  consortium  must  also 
include  entities  such  as  businesses, 
academic  content  experts  or  software 
designers  to  help  ensure  broad 
community  and  technical  support. 

The  Secretary  expects  that 
approximately  $3  million  will  be 
available  under  the  MEP  for  this 
competition.  Grants  will  range  from 
$200,000  to  $600,000  per  year  and  may 
be  funded  for  up  to  5  years. 

In  February  1995,  the  Office  of 
Migrant  Education  (OME)  sponsored  a 
forum  for  all  State  Directors  of  Migrant 
Education  to  showcase  and  discuss  how 
electronic  technologies  are  being  used 
in  the  migrant  program.  At  the  February 
meeting  and  in  subsequent 
communications,  State  Directors 
expressed  support  for  using  funds 
reserved  by  the  Secretary  for  interstate 
coordination  activities  to  fund  the 
development  and  iimovative  use  of 
technology  wdthin  the  migrant 
commimity,  particularly  for  those 
students  and  their  famifies  who 


experience  educational  disruption  as  a 
result  of  repeated  moves. 

Many  State  Directors  and  other 
educators  of  migrant  youth  are  actively 
incorporating  electronic  technologies 
into  the  designs  of  programs  that 
provide  services  to  migrant  youth.  For 
example, 

•  The  Summer  Migrant  Access 
Resources  through  Technology  project 
(Project  SMART),  initiated  by  the  Texas 
Education  Agency  in  1992,  uses 
television  to  offer  instructional 
continuity  when  migrant  students  move 
wathin  Texas  and  to  other  States. 
Approximately  20  States  participate  in 
this  program. 

•  The  Migrant  Instructional  Network 
for  Telecommunications  Project, 
initiated  in  1994  by  the  Kern  County, 
California  Superintendent  of  Schools, 
develops  and  produces  live  interactive 
instructional  broadcasts  for  migrant 
students,  teachers,  and  parents. 
Students  interact  via  satellite  with 
instructors  in  a  distant  studio,  and 
programs  are  broadcasted  using  a 
bilingual  format. 

These  examples  illustrate  a  few 
innovative  ways  that  technologies  are 
being  employed  in  migrant  communities 
to  improve  teaching  and  learning.  They 
can  inform  subsequent  efforts  to 
successfully  utilize  technologies  in 
programs  that  build  educational 
continuity  for  highly  mobile  students. 

The  Secretary  believes  that 
technology,  if  applied  thoughtfully,  can 
be  the  catalyst  that  reinforces  and 
extends  migrant  students'  learning 
opportunities,  motivation,  and 
achievement.  Technology  can  remove 
the  barriers  of  time  and  place  for 
migrant  students  moving  across  the 
country,  and  provide  affordable  access 
to  high-quality  learning.  Technology 
may  stimulate  creative  ways  to 
construct  rich,  cohesive  education 
programs  that  counter  the  adverse 
impact  of  frequent  moves  on  the 
education  of  migrant  students. 
Technology  may  help  to  forge  stronger 
ties  between  home  and  school, 
particularly  when  "home"  is  not  found 
in  a  single  geographic  locale,  but  in 
many. 

This  proposed  priority  is  intended  to 
stimulate  creative  thinking  about  how  to 
integrate  technology  more  effectively  to 
provide  high-quality  education  that 
meets  the  special  needs  of  the  migrant 
community.  The  competition  is 
intended  to  encourage  change  by 
helping  communities  of  educators, 
parents,  industry  partners  and  others  to 
work  together  to  utilize  technologies  to 
improve  the  learning  opportunities  and 
the  curriculum  available  to  migrant 
students.  It  is  intended  to  stimulate  new 
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partnerships  between  educators  and 
software  developers, 
telecommunications  firms  and  hardware 
manufacturers,  entertaiimient 
producers,  and  others  who  are  in  the 
process  of  creating  exciting  new 
possibilities  for  extending  learning 
communities  beyond  the  traditional 
classroom  boundaries. 

Goals  2000:  Education  America  Act 

The  Goals  2000:  Education  America 
Act  (Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expand  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
these  Goals. 

This  proposed  priority  and  these 
proposed  selection  criteria  would 
address  the  National  Education  Goals 
that  all  students  will  leave  grades  4,  8, 
and  12  having  demonstrated 
competency  over  challenging  subject 
matter,  and  that  by  the  year  2000  the 
high  school  graduation  rate  will 
increase  to  at  least  90  perc:ent.  The 
proposed  priority  and  selection  criteria 
would  further  the  objectives  of  these 
Goals  by  focusing  available  funds  on 
projects  that  will  provide  students, 
while  they  migrate  between  school 
districts,  a  richer  learning  environment 
and  continuity  of  education  through  the 
use  of  innovative  technologies 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice 
and  available  funds.  Funding  of 
particular  projects  depends  on  the 
availability  of  funds,  the  nature  of  the 
final  priority  and  the  quality  of  the 
applications  received.  The  publication 
of  this  proposed  priority  and  proposed 
selection  criteria  does  not  preclude  the 
Secretary  from  proposing  additional 
priorities  and  selection  criteria,  nor  does 
it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  will  be  published  in 
the  Federal  Register  concurrent  with  or 
following  publication  of  the  final  PRIORITY. 

Priority:  Under  34  CFR  75.105(c)(3), 

the  Secretary  proposes  to  give  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  proposes  to  fund  under  this 
competition  only  applications  that  meet 
this  priority: 


Technology  Applications  for  Teaching 

and  Learning  in  the  Migrant 
Community 

Under  this  priority,  an  eligible  entity 
would  compete  for  a  grant,  on  behalf  of 
a  consortiimi,  to  cover  the  costs  of 
developing,  adapting  or  expanding 
existing  and  new  applications  of 
technology  to  improve  the  coordination 
of  teaching  and  learning  for  migrant 
V  students  who  move  within  and  between 
States.  Consortium  efforts  should  be 
carefully  designed  to  encourage — 
wherever  possible — the  ongoing 
involvement  of  educators  and  parents, 
business  and  civic  leaders,  community 
organizations  and  others  committed  to 
providing  enhanced  educational 
opportunity  for  highly  mobile  migrant 
students. 

Partners  in  a  consortium  would  be 
expected  to  make  monetary  or  in-kind 
contributions  for  equipment,  technical 
support,  and/or  any  other  costs  that  may 
be  associated  with  the  project.  Funds 
awarded  through  these  grants  would 
augment  those  investments  by 
supporting,  for  example,  the 
development  of  new  curriculum 
content,  professional  development,  or 
the  evaluation  of  educational 
effectiveness. 

In  addition  to  the  contributions  of  its 
consortium  partners,  applicants  are 
encouraged  to  consider  a  range  of  other 
soiuces  of  technical  or  financial 
support.  Possibilities  include  programs 
administered  by  the  Department,  such 
as:  the  Goals  2000:  Educate  America 
Act;  Title  I,  Part  A  of  the  Elementary 
and  Secondary  Education  Act;  the 
Eisenhower  Professional  Development 
program;  Bilingual  Education  programs; 
School-to- Work  Opportunities;  the  Star 
Schools  program;  the  Challenge  Grants 
for  Technology  in  Education;  the  Office 
of  Special  Education  and  Rehabihtative 
Services  technology  programs;  the 
recently  created  Regional  Technology 
Consortia;  the  regional  Educational 
Laboratories;  and  the  Migrant  Education 
Program  itself. 

Additional  sources  of  support  might 
also  include  Foundation  grants, 
philanthropic  contributions,  and 
services  provided  through  grants  or 
contracts  from  other  goveniment 
agencies.  For  example,  the  U.S. 
Department  of  Commerce  has  provided 
grants  to  help  develop  the 
telecommunications  and  information 
infrastructure.  The  National  Science 
Foundation  (NSF)  conducts  several 
programs  to  support  the  use  of 
technology  in  mathematics  and  science 
education.  The  National  Aeronautics 
and  Space  Adnainistration  (NASA) 
supports  programs  to  improve  the  use  of 


space  science  data  in  the  classroom.  The 
U.S.  Department  of  Housing  and  Urban 
Development  (HUD)  is  providing 
funding  to  support  "Conunimities  of 
Learners"  in  public  housing.  The 
Department  of  Health  and  Human 
Services  (HHS)  is  interested  in  carefully 
conceived  demonstrations  of  new 
technologies  in  Head  Start  and  pre- 
school settings.  Some  of  these  programs 
may  be  able  to  contribute  to  or  enhance 
interstate  or  intrastate  coordination 
projects  that  apply  technology  to 
teaching  and  learning  for  migrant 
students. 

Application  Contents 

Objectives:  Applicants  would  be 
required  to  show  how  they  would  use 
innovative  technologies  to  achieve  the 
following  objectives:  (a)  to  promote 
greater  continuity  of  instruction  when 
migrant  students  move  within  or 
between  States;  and  (b)  to  help  migrant 
students  achieve  to  high  academic 
standards. 

Required  Elements:  At  a  minimum, 
each  project  would  have  to  provide  the 
following — 

1 .  Adequate  access  to  technology  for 
all  participating  migrant  students  and 
staff  (including  their  families,  when 
appropriate); 

2.  Sufficient  time  and  opportimity  for 
teachers  (and  other  educational  support 
staff)  to  learn  to  use  technology  and  to 
incorporate  it  into  their  own  curricular 
goals; 

3.  Easily  accessible  technical  support, 
such  as  on-site  assistance;  and 

4.  An  evaluation  of  the  project  that 
includes  a  strategy  for  disseminating  a 
successful  project  to  other  migrant 
programs. 

Selection  Criteria 

The  Secretary  would  use  two  criteria 
to  select  applications  for  funding: 
significance  and  feasibihty;  i.e.,  is  it 
important,  and  can  it  be  done? 

Significance  would  be  determined  by 
the  extent  to  which  the  project:  1 .  Offers 
a  creative  vision  for  using  technology  to 
help  migrant  students  who  move  within 
or  between  States  learn  challenging 
academic  content  and  to  improve  the 
coordination  of  their  teaching  and 
learning  when  thev  move. 

2.  Is  likely  to  achieve  far-reaching 
impact  through  results,  products,  or 
benefits  that  can  be  reathly  achieved, 
exported  or  adapted  to  other  migrant 
communities  or  to  settings  of  other 
mobile  populations. 

3.  Will  enhance  interstate  or  intrastate 
coordination  of  teaching  and  learning 
(that  takes  into  consideration  the 
cultural  and  language  characteristics  of 
the  migrant  population)  by  integrating 
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acquired  technologies  into  the 
cuniculum 

4.  Will  ensure  ongoing,  intensive 
professional  development  for  teachers 
(and  other  personnel)  working  with  the 
migrant  population  to  further  the 
learning  of  migrant  students  through  the 
use  of  technology  in  the  classroom, 
librarv',  home,  or  other  learning 
environment. 

5.  Is  designed  to  serve  highly  mobile 
migrant  populations  that  are  likely  to 
benefit  the  most  from  educational 
technology  applications. 

6.  Is  designed  to  create  new  learning 
communities,  and  expanded  markets  for 
high-quality  educational  technology 
applications  and  services  for  migrant 
and  other  similar  populations. 

Feasibility  would  be  determined  by 
the  extent  to  which — 

1.  The  project  will  ensure  successful. 
effective,  and  efficient  uses  of 
technologies  for  interstate  and  intrastate 
coordination  of  teaching  and  learning 
for  migrant  students  and  staff  that  will 
be  sustainable  beyond  the  period  of  the 
grant; 

2.  The  members  of  the  consortium  or 
other  appropriate  entities  will 
contnbute  substantial  financial  or  other 
resources  or  both  to  achieve  the  goals  of 
the  project,  and 

3  The  applicant  is  capable  of  carrying 
out  the  project,  as  evidenced  by  the 
extent  to  which  the  project  is  likely  to 
meet  the  ne^ds  that  have  been 
identified,  the  (quality  of  the  project 
design,  including  objectives, 
approaches,  evaluation  plan,  and 
dissemination  plan:  the  adequacy  of 
resources,  including  money,  personnel, 
facilities,  equipment,  and  supplies^  the 
qualifications  of  key  personnel  who 
would  conduct  the  project;  and  the 
applicant's  prior  experience  relevant  to 
the  obiectives  of  the  project. 

Selection  Procedures 

The  Secretary  would  consider  only 

applications  that  establish  the 
likelihood  that  the  proposed  projects 
will  meet  the  objectives  and  include  the 
required  elements  that  are  described 
within  the  section,  "application 
contents."  The  Secretary  proposes  to 
evaluate  applications  using  unweighted 
selection  criteria.  In  determining 
whether  applicants  have  met  these 
criteria,  the  Secretary  believes  that  the 
use  of  unweighted  criteria  is  most 
appropriate  because  they  will  allow  the 
reviewers  maximum  flexibility  to  apply 
their  professional  judgments  in 
identifying  the  particular  strengths  and 
weaknesses  in  individual  applications. 
Therefore,  the  Secretary  proposes  not  to 
apply  the  selection  procedures  in 
EDGAR.  34  CFR  75.217,  which  require 


a  rank  order  to  be  established  based  on 
weighted  selection  criteria. 

In  accordance  with  34  CFR  75.109(b), 
an  applicant  is  permitted  to  make 
changes  to  an  application  on  or  before 
the  deadline  date  for  submission  of 
applications.  Also,  in  accordance  with 
34  CFR  75.231  the  Secretary  may 
request  an  applicant  to  submit 
additional  information  after  the 
application  has  been  selected  for 
funding.  Given  the  technical  nature  of 
the  proposals,  the  Secretary  expects  that 
it  might  be  necessary  to  obtain 
clarifications  and  additional 
information  from  applicants  during  the 
selection  process.  Therefore,  for  the 
purpose  of  this  grant  competition,  the 
Secretary  proposes  also  to  permit  an 
appUcant  to  submit  additional 
information  in  response  to  a  request 
from  the  Secretary,  during  the 
application  selection  process,  tiefore 
applicants  have  been  selected  for 
funding. 

The  Secretary  proposes  to  use  the 
follovdng  selection  procedures  for  the 
fiscal  year  1996  competition: 

In  applying  the  selection  criteria,  the 
first  f)eer  review  panel  or  panels  of 
experts  would  analyze  each  application 
in  terms  of  the  two  selection  criteria: 
significance  and  feasibility.  A  reviewer 
would  assign  to  each  application  two 
separate  qualitative  ratings  based  on  the 
extent  to  which  the  application  has  met 
each  of  the  two  criteria,  taking  into 
consideration  whether  the  application 
has  met  the  required  elements.  The  two 
ratings  (which  are  of  equal  importance) 
taken  together  would  yield  a  composite 
rating,  representing  each  reviewer's  total 
rating  of  each  application.  These 
reviewer  ratings  for  each  appUcation 
would  then  be  combined  across  the 
reviewers  in  a  panel  to  yield  an  overall 
rating  for  each  appUcation.  Each  panel 
would  also  identify  inconsistencies, 
points  in  need  of  clarification,  and  other 
concerns,  if  any,  pertaining  to  each 
application. 

The  Secretary  would  then  assign  each 
application  to  one  of  three  or  four 
groups  based  on  the  panel's  composite 
rating  of  each  applicant.  Starting  wdth 
the  highest  quality  group  and  moving 
down  to  the  lowest,  the  Secretary  would 
then  identify  the  groups  of  applications 
of  sufficiently  high  quality  to  be 
considered  for  funding.  For  applications 
in  the  group  of  sufficiently  high  quality 
applications,  the  Secretary  might 
request  an  applicant  to  submit 
additional  information  or  materials  to 
address  the  concerns  and  questions,  if 
any,  identified  by  the  peer  review 
panels.  These  requests  would  be  strictly 
limited  to  clarifications  of  a  conceptual 
or  technical  nature,  and  would  not  be 


meant  to  fill  major  gaps  in  information 
that  reviewers  identify  in  applications. 

Depending  upon  the  number  of 
proposals  received,  a  second  panel 
might  be  convened  to  reevaluate  each 
application  identified  by  the  first  panel 
as  being  of  sufficiently  high  quality, 
taking  into  account  any  additional 
information  or  materials,  to  determine 
the  extent  to  which  each  application 
addresses  the  selection  criteria.  The 
Secretary  would  then  reassign  each 
reevaluated  application  to  one  of  the 
several  quality  groups. 

In  the  final  stage  of  the  selection 
process,  the  Secretary  would  select  for 
funding  those  applications  of  highest 
quality,  based  on  the  results  of  the 
second  review  panel  and  only  if  the 
Secretary  is  satisfied  that  it  is  of  high 
quality  with  regard  to  both  significance 
and  feasibility.  If  in  this  final  stage,  the 
Secretary  determines  that  the  highest 
quality  group  or  groups  include  more 
applications  than  can  be  funded, 
panelists  may  be  asked  to  differentiate 
further  between  the  applications  on  the 
basis  of  quality.  Awards  may  be 
continued  in  subsequent  years,  subject 
to  the  availability  of  appropriations  and 
subject  to  the  quahty  of  the  emerging 
designs. 

The  Secretary  might  modify  the  two- 
tiered  procedures,  depending  upon  the 
number  of  applications  received. 

Intergovernmental  Review:  This 
program  is  subject  to  the  requirements 
of  Executive- Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
ajid  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  this 
proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  diuing  and  after  the 
comment  period,  in  Room  4100  Portals, 
1250  Maryland  Avenue,  SW., 
Washington,  DC.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Paperwork  Reduction  Act  of  1995 

This  proposed  priority  and  these 
proposed  selection  criteria  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
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Act  of  1995  (44  U.S.C.  3507(d),  the 
Departmenf  of  Education  has  submittec 
a  copy  of  this  notice  to  the  Office  of 
Management  and  Budget  ;OMB]  for  its 


nrrnanon:  Title  I 
Coordination 


C-oiiection  ijt  in* 
Migrant  Education 
Program 

SEAs  tna;  aanunisler  'he  MEP.  LEAs 
that  have  a  high  percentage  or  high 
number  of  migrant  students,  and  non- 
profit comnv.in;!'. -based  organizations 
that  work  with  migrant  families  are 
ehgible  to  appiy  for  grants  under  this 
prioritv  as  part  of  a  consortium  that  also 
mciudes  entities  such  as  businesses, 
academ.ic  content  e.xpens,  or  software 
designers.  The  information  to  be 
collected  includes  a  description  of  each 
proposed  project,  including  specific 
information  on  the  access  to  technology 
for  participating  migrant  students  and 
their  famihes:  the  professional 
development  that  teachers  and  other    ' 
educational  support  staff  will  receive  in 
the  use  of  technologies;  accessible 
technical  support  and  on-site  assistance; 
and  project  evaluation  including  a 
dissemination  strategy.  The  Department 
will  use  the  mformation  to  select,  on  the 
basis  on  project  significance  and 
feasibility  the  highest -quality 
applications 

Ail  information  is  to  be  collected  and 
reported  once,  as  part  of  the  application 
for  assistance.  Annual  reporting  and 
recordkeeping  burden  for  this  collection 


of  information  is  estimated  to  average  80 
hours  for  eacr.  response  for  45 
respondents,  mciuding  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  3600 
hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Desk  Officer  for  the 
U.S.  Department  of  Education. 
Interested  persons  are  also  invited  to 
comment  on  the  implications  for  pubUc 
reporting  in  coimection  with  the  use  of 
the  selection  criteria  proposed  under 
this  notice. 

The  Departmmt  considers  comments 
by  the  public  on  these  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  docimient 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubhcation.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Applicable  Program  Regulations  34 
CFR  200.49. 

Prt>tram  \u!h(Mity:  20  U.S.C  6391(a). 
b.   -  .,    s:  13.  1996. 

Gerald  N.  Tirozzi 

Assistant  Secretary,  Office  of  Elementary  and 

Secondary  Education. 

[FR  Doc.  96-21154  Filed  8-19-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postseconaary  Education 
Direct  Grant  Programs  and  Fellowship 
Programs 

AGENCY;  [>^partment  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  Twards  for  fiscal  year  1997. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1997  under  a  number  of  the 
Department's  direct  grant  and 
fellowship  programs  and  announces 
deadline  dates  for  the  transmittal  of 
applications  under  these  programs.  This 
combined  notice  also  lists  other  FY 
1997  programs  and  competitions  of  the 
Office  of  Postsecondary  Education 
(OPE)  previously  announced  in  the 
Federal  Register,  as  well  as  FY  1997 
programs  and  competitions  to  be 
announced  at  a  later  date. 
DATES:  For  each  program  and 
competition  announced  in  this  notice, 
the  chart  includes  the  following  dates: 
The  date  on  which  applications  will  be 
available,  the  deadline  for  submission  of 
applications,  and — for  programs  subject 
to  Executive  Order  (EO)  12372 
(Intergovernmental  Review  of  Federal 
Programs) — the  deadline  date  for 
transmittal  of  State  Process 
Recommendations  by  State  Single 
Points  of  Contact  (SPOCs)  and 
comments  by  other  interested  parties. 
ADDRESSES:  For  Applications  or  Further 
Information:  The  address  and  telephone 
number  for  obtaining  applications  for, 
or  further  information  about,  an 
individual  program  are  in  the 
application  notice  for  that  program. 

For  Users  of  TDD  or  FIBS:  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number,  if  any.  listed  in  the  individual 
application  notices.  If  a  TDD  number  is 
not  listed  for  a  given  program, 
individuals  who  use  a  TDD  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m.,  Eastern  time,  Monday 
through  Friday. 

For  Intergovernmental  Review:  The 
address  for  transmitting 
recommendations  and  comments  under 
Executive  Order  12372  is  in  the 
appendix  to  this  notice.  The  appendix 
also  contains  the  addresses  of 
individual  SPOCs. 

For  Electronic  Access  to  Information: 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telo^ihone  (202)  260- 


9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov/);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION:  This 
combined  application  notice  contains 
those  application  announcements  that 
the  Assistant  Secretary  for 
Postsecondary  Education  is  able  to 
publish  at  this  time  and  references  an 
announcement  previously  published. 

Later  the  Assistant  Secretary  intends 
to  announce  additional  programs  and 
competitions  of  the  Office  of 
Postsecondary  Education  under  which 
the  Department  plans  to  make  new 
awards  for  FY  1997.  These  include  the 
following: 

•  CFDA  No.  84.015.  Higher  Education 
Programs  in  Modem  Foreign  Language 
Training  and  Area  Studies — National 
Resource  Centers  Program  for  Foreign 
Language  and  Area  Studies  or  Foreign 
Language  and  International  Studies  and 
Foreign  Language  and  Area  Studies 
Fellowships  Program. 

•  CFDA  No.  84.031H.  Designation  as 
an  Eligible  Institution  for  the 
Strengthening  Institutions  and 
Endowment  Challenge  Grant  Programs. 

•  CFDA  No.  84.200.  Graduate 
Assistance  in  Areas  of  National  Need 
Program. 

Program  Previously  Announced 

•  CFDA  No.  84.042.  Student  Support 
Services  Program.  Published  in  the 
Federal  Register  on  August  14, 1996  (61 
FR  42368). 

Available  Funds 

The  Congress  has  not  yet  enacted  a 
fiscal  year  1997  appropriation  for  the 
Department  of  Education.  The  Assistant 
Secretary  for  Postsecondary  Education 
is  publishing  this  notice  in  order  to  give 
potendal  applicants  adequate  time  to 
prepare  applications.  The  estimates  of 
the  amounts  of  funds  that  will  be 
available  for  these  programs  are  based  in 
part  on  the  President's  1997  budget 
request  and  in  part  on  the  level  of 
funding  available  for  fiscal  year  1996. 

Potential  applicants  should  note, 
however,  that  the  Congress  is 
considering  proposals  to  eliminate  or 
reduce  funding  in  1997  for  some  of  the 
discretionary  grant  programs 
administered  by  the  Department.  Final 
action  on  the  1997  appropriation  may 
require  the  Department  to  cancel  some 
of  the  competitions  annoimced  in  this 
notice,  as  well  as  some  of  those  the 
notice  indicates  will  be  announced  at  a 
later  date. 


The  Department  of  Education  is  not 
bound  by  any  of  the  estimates  in  this 
notice. 

Programs  To  Be  .Announced  at  a  Future 
Date 

For  FY  1997  some  direct  grant  or 
fellowship  programs  of  OPE  will  be 
governed  by  new  regulations. 
Application  notices  for  these  programs 
wil!  be  published  when  final  regulations 
are  completed.  For  further  information 
regarding  some  of  these  programs, 
readers  are  referred  to  the  following 
notices  of  proposed  nilemaking  that 
have  been  published  in  the  Federal 
Register: 

Higher  Education  Programs  in  Modem 
Foreign  Language  Training  and 
x^rea  Studies — National  Resource 
Centers  Program  for  Foreign 
Language  and  International 
Studies — Notice  of  Proposed 
Rulemaking,  61  FR  13996  (3/28/96) 
Higher  Education  Programs  in  Modem 
Foreign  Language  Training  and 
Area  Studies — Foreign  Language 
and  Area  Studies  Fellowships 
Program — Notice  of  Proposed 
Rulemaking,  61  FR  14006  (3/28/96) 

National  Education  Goals 

In  developing  this  combined 
application  notice  the  Assistant 
Secretary  for  Postsecondary  Education 
has  sought  to  ensure  that  programs 
awarding  grants  during  FY  1997  will 
further  achievement  of  the  National 
Education  Goals,  as  found  in  Pub.L. 
103-227  (the  Goals  2000:  Educate 
America  Act,  enacted  March  31,  1994). 
The  Secretary  encourages  applicants 
under  these  programs  to  consider  the 
National  Education  Goals  in  developing 
their  applications. 

The  National  Education  Goals  for  the 
year  2000  are  as  follows: 

•  All  children  in  America  will  start 
school  ready  to  leam. 

•  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

•  All  students  will  leave  grades  4,  8, 
and  12  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  foreign  languages,  civics  and 
government,  economics,  arts,  history, 
and  geography;  and  every  school  in 
America  will  ensure  that  all  students 
leam  to  use  their  minds  well,  so  they 
may  be  prepared  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  Nation's 
modern  economy. 

•  United  States  students  will  be  first 
in  the  world  in  mathematics  and  science 
achievement. 

•  Every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
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and  skiiK  ni-ressan-  to  compete  in  a 
global  economv  aiid  exercise  the  rights 
and  responsibiities  of  citizenship. 

•  Even  '-f  honi  in  the  United  States 
will  be  fret^  of  drugs,  violence,  and  the 
unauthorized  presence  of  firearms  and 
alcohol  and  will  offer  a  disciplined 
er.vironment  conducive  to  learning. 

•  The  Nation's  teaching  force  will 
have  access  to  programs  for  the 
continued  improvement  of  their 
professional  skills  and  the  opportunity 
to  acquire  the  knowledge  and  skills 
needed  to  instruct  and  prepare  all 
Xmeru  ar  students  for  (he  next  century. 

•  FverN  St  nool  will  promote 
partnersrups  that  will  increase  parental 
in\  oivernent  and  participation  in 
promoting  the  social,  emotional,  and 
academic  growth  of  children. 

Appiicabilitv  of  Sertion  5301  of  the 
Anti-Drug  Abuse  Act  of  1988 

A  number  of  programs  listed  in  this 
announcement  provide  that  a  grant, 
fellowship,  traineeship,  or  other 
monetary  benefit  may  be  awarded  to  an 
individual  This  award  may  be  mad«  to 
the  individual  either  directly  by  the 
Department  or  by  a  grantee  that  receives 
Federal  fund'  for  the  uurDOse  of 


providing,  for  example,  fellowships, 
traineeships,  or  other  awards  to 
individuals. 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690;  21  U.S.C. 
862)  provides  that  a  sentencing  court 
may  deny  eligibility  for  certain  Federal 
benefits  to  an  individual  convicted  of 
drug  trafficking  or  possession.  Thus,  an 
individual  who  applies  for  a  grant, 
fellowship,  or  other  monetary  benefit 
under  a  program  covered  by  this  notice 
should  understand  that,  if  convicted  of 
drug  trafficking  or  possession,  he  or  she 
is  subject  to  denial  of  eligibility  for  that 
benefit  if  the  sentencing  court  imposes 
such  a  sanction.  This  denial  applies 
whether  the  Federal  benefit  is  provided 
to  the  individual  directly  by  the 
Department  or  is  provided  through  a 
grant,  fellowship,  traineeship,  or  other 
award  made  available  with  Federal 
funds  by  a  grantee. 

Any  persons  determined  to  be 
ineligible  for  Federal  benefits  under  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 
"Lists  of  Parties  Excluded  from  Federal 
Prociurement  or  Nonprocurement 
Programs." 


Applirahilitvofthp  Fwieral  Debt 
rol!p(t)on  PrtMPdurps  \iA  •->'  1990 

The  programs  listed  in  the  chart  make 
discretionary  awards  subject  to  the 
eligibility  requirements  of  the  Federal 
Debt  Collection  Procedures  Act  of  1990 
(Pub.  L.  101-647;  28  U.S.C.  3201).  The 
Act  provides  that  if  there  is  a  judgment 
lien  against  a  debtor's  property  for  a 
debt  to  the  United  States,  the  debtor  is 
not  eligible  to  receive  a  Federal  grant  or 
loan,  except  direct  payments  to  which 
the  debtor  is  entitled  as  beneficiary, 
until  the  judgment  is  paid  in  full  or 
otherwise  satisfied. 


R*'\  -pu  ,  '  I  pfieral 


Intergovem  m  e  i 
Programs 

Certain  programs  in  this  notice  are 
subject  to  the  requirements  of  EO  12372 
and  the  regulations  in  34  CFR  part  79. 
These  programs  are  identified  in  the 
chart  by  a  date  in  the  column  headed 
"Deadline  for  intergovernmental 
review."  For  further  information,  an 
applicant  under  a  program  subject  to  the 
Executive  order — and  other  parties 
interested  in  that  program — are  directed 
to  the  appendix  to  this  notice. 
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Chart  5.— Office  of  Postsecondary  Education— Continued 
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84,0 1B.\     I  nderiiradualp  International 
Studies  and  Forfii;n  i  .uv^uaije  Program 

Purpose  of  Program:  To  provide 
grants  to  strengthen  and  improve 
undergraduate  instruction  in 
international  studies  and  foreign 
languages  in  the  United  States. 

Eligible  Applicants:  Institutions  of 
higher  education;  combinations  of 
institutions  of  higher  education;  and 
public  and  nonprofit  private  agencies 
and  organizations,  including 
professional  and  scholarly  associations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  658. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  34  CFR  75.105(c)(2)(i), 
34  CFR  658.35,  and  section  604(a)(4)  of 
title  VI  of  the  Higher  Education  Act  of 
1965,  as  amended  by  the  Higher 
Education  Amendments  of  1992,  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  five  points  to  an  application  that 
meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Applications  from  institutions  of 
higher  education  or  combinations  of 
institutions  that — 


(a)  Require  entering  students  to  have 
successfully  completed  at  least  two 
years  of  secondary  school  foreign 
language  instruction; 

(b)  Require  each  graduating  student  to 
earn  two  years  of  postsecondary  credit 
in  a  foreign  language  or  have 
demonstrated  equivalent  competence  in 
the  foreign  language; 

(c)  In  the  case  of  a  two-year  degree 
granting  institution,  offer  two  years  of 
postsecondary  credit  in  a  foreign 
language. 

Supplementary  Information:  An 
institutional  grantee  shall  pay  a 
minimum  of  50  percent  of  the  cost  of 
the  project  for  each  fiscal  year. 

Project  Period:  24  to  36  months. 

For  Applications  or  Information 
Contact:  Christine  Corey,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5332. 
Telephone:  (202)  401-9783. 

Program  Authority:  20  U.S.C.  1124, 

84.01 7A    International  Research  and 
Studies  Program 

Purpose  of  Program:  To  provide 
grants  to  conduct  research  and  studies 
to  improve  and  strengthen  instruction  in 
modem  foreign  languages,  area  studies, 
and  other  international  fields  to  provide 
full  understanding  of  the  places  in 
which  the  foreign  languages  are 
commonly  used. 

Eligible  Applicants:  Public  and 
private  agencies,  organizations,  and 
institutions;  and  individuals. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  660. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR 
75.105(c)(2)(i),  and  34  CFR  660.34(a)(1) 
and  660.10(f),  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  five  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program: 

Studies  and  surveys  to  assess  the  use 
of  graduates  of  programs  supported 
under  title  VI  of  the  Higher  Education 
Act,  as  amended,  by  governmental, 
educational,  and  private  sector 
organizations;  and  other  studies 
assessing  the  outcomes  and 
effectiveness  of  programs  supported 
under  title  VI. 

Project  Period:  12  to  36  months. 

For  Applications  or  Information 
Contact:  Jose  L.  Martinez,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5331. 
Telephone:  (202)  401-9784. 

Program  Authority:  20  U.S.C.  1125. 
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84.0 19A     Fulbright-Havs  Faculty 
Research  Abroad  Program 

84.022A     Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  Program 

Purpose  of  Programs:  (a)  The  Faculty 
Research  Abroad  Program  offers 
opportunities  to  faculty  members  of 
higher  education  for  research  and  study 
in  modern  foreign  languages  and  area 
studies,  (b]  The  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program 
provides  opportunities  for  graduate 
students  to  engage  in  full-time 
dissertation  research  abroad  in  modem 
foreign  languages  and  area  studies. 

Eligible  ApphrantS-  Institutions  of 
higher  education 

Applicable  Regulations,  ia)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  81,  82.  85  and 
86;  and  (b)  The  regulations  for  these 
programs  in  34  CFR  parts  662  and  663. 

Priorities:  Under  34  CFR  75  105(c)(3), 
34  CFR  663.32(c)  (Higher  Education 
Programs  m  Modem  Foreign  Language 
Training  and  Area  Studies — Faculty 
Research  Abroad  Fellowship  Program), 
and  34  CFR  662.32(cl  (Higher  Education 
Programs  in  Modem  Foreign  Language 
Training  and  .Area  Studies — Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program)  the  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  following  priority.  The 
Secretary  hinds  only  applications  that 
meet  this  absolute  priority 

Researc:h  proiects  that  focus  on  one  or 
more  of  the  following:  .■Africa,  East  .Asia, 
Southeast  .Asia  and  the  Pacific,  South 
Asia,  the  Near  East,  Central  and  Eastern 
Europe  and  Eurasia,  and  the  Western 
Hemisphere  (Central  and  South 
America,  Canada,  Mexico,  and  the 
Caribbean). 

Note:  Applications  that  propose  projects 
focused  on  Western  Europe  will  not  be 
funded. 

Project  Period:  Three  to  12  months  for 
Faculty  Research  Abroad;  and  6  to  12 
months  for  Doctoral  Dissertation 
Research  Abroad. 

For  Applications  or  Information 
Contact: 

For  Faculty  Research  Abroad 
Program:  Eliza  Washington,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5331. 
Telephone:  (202)  401-9777. 

For  Doctoral  Dissertation  Research 
Abroad  P.-ogram:  Karla  Ver  Bryck  Block. 
U.S  Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5331. 
Telephone:  (202)  401-9774. 

Program  Authority:  22  U.S.C.  2452(b)(6). 


84  021A     Fulbright-Hays  Group 
Projects  .'Abroad  Program 

Purpose  of  Program:  To  provide 
grants  to  support  overseas  projects  in 
training,  research,  and  curriculum 
development  in  modem  foreign 
languages  and  area  studies  by  teachers, 
students,  and  faculty  engaged  in  a 
common  endeavor.  Projects  may  include 
short-term  seminars,  curriculum 
development,  group  research  or  study, 
or  advanced  intensive  language  projects. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  departments  of 
education;  nonprofit  private  educational 
organizations;  and  consortia  of  these 
types  of  institutions,  departments,  and 
organizations. 

Applicable  Regulations:  (a)  The  - 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  80,  81.  82,  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  664. 

Note:  The  regulations  in  34  CFR  f)art  86 
apply  to  institutions  of  higher  education 
only.. 

Priorities 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  664.32  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  only 
applications  that  meet  this  absolute 
priority: 

Group  projects  that  focus  on  one  or 
more  of  the  following:  Africa,  East  Asia, 
the  Western  Hemisphere  (Central  and 
South  America.  Mexico,  and  the 
Caribbean),  Southeast  Asia  and  the 
Pacific,  Central  and  Eastern  Europe  and 
Eurasia,  the  Near  East,  and  South  Asia. 

Note:  Applications  that  propose  projects 
focused  on  Western  Europe  or  Canada  will 
not  be  funded.  * 

Competitive  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary,  under  34  CFR 
75.105(c)(2)(i)  and  34  CFR  664.32.  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  up  to  five  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program: 

Short-term  seminars  that  develop  and 
improve  foreign  language  and  area 
studies  at  elementary  and  secondary 
schools. 

Project  Period:  four  to  six  weeks. 

For  Applications  or  Information 
Contact:  Dr.  Lungching  Chiao,  U.S. 
Department  of  Education,  600 
Inde{>endence  Avenue,  SW., 


Washington.  DC  20202-5332. 
Telephone:  (202)  401-9772. 

Protran    Ssitnurity:  22  U.S.C.  2452fb)(6). 

84.031G     Endowment  Challeni,.  c ,  rant 
Program 

Purpose  of  Program:  To  provide 
matching  grants  to  eligible  institutions 
of  higher  education  to  establish  or 
increase  their  endowment  funds. 

Eligible  Applicants:  Institutions  of 
higher  education  that  are  designated  as 
eligible.  The  Secretary  publishes 
separately  in  the  Federal  Register  a 
notice  informing  interested  parties  how 
to  be  designated  as  ehgible  to  apply  few 
Endowrment  Challenge  Grant  fimds. 

Note:  In  the  fiscal  year  1997  budget 
request,  the  President  has  proposed  to  limit 
eligibility.  If  the  President's  proposal  is 
enacted,  only  historically  black  colleges  and 
universities  that  meet  the  eligibility 
requirements  of  this  program  would  be 
eligible  to  apply  for  support 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  74.61(h)  or  34  CFR  80.26  and 
the  appendix  to  34  CFR  part  80,  as 
applicable;  74.80,  74.84  and  74.85; 
75.100  through  75.102  and  75.217;  and 
in  34  CFR  parts  82,  85,  and  86;  and  (b) 
the  regulations  for  this  program  in  34 
CFR  part  628. 

Project  Period:  240  months  (20  years). 

For  Applications  or  Information 
Contact:  Dr.  Louis  Venuto,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5337. 
Telephone:  (202)  708-8839. 
Applications  will  be  sent  to  those 
institutions  designated  as  eligible. 

Program  Authority:  20  U.S.C  1065. 

84  1 20A    Minority  Science 
improvement  Program — Institutional, 
Design,  Special,  and  Cooperative 
Projects 

Purpose  of  Program:  To  effect  long- 
range  improvement  in  science  education 
at  predominantly  minority  institutions 
and  to  increase  the  flow  of 
underrepresented  ethnic  minorities, 
particularly  minority  women,  into 
scientific  careers. 

Eligible  Applicants 

(a)  For  institutional,  design,  and 
special  projects  described  in  34  CFR 
637.14  (a),  (b)  and  (c):  Public  and 
nonprofit  private  minority  institutions. 

Note:  A  minority  institution  is  defined  in 
34  CFR  637.4(b)  as  an  accredited  college  or 
university  whose  enrollment  of  a  single 
minority  group  or  combination  of  minority 
groups,  as  defined  in  34  CFR  637.4(b). 
exceeds  50  percent  of  the  total  enrollment 
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(b)  For  special  projects  described  in 
34  CFF  637  U  (b)  and  Icj:  Non-profit 
science-oriented  organizations; 
professional  scientific,  societies;  and 
nonprofit  accredited  colleges  and 
universities  that  render  a  needed  service 
to  a  group  of  eligible  minority 
institutions,  as  defined  in  34  CFR 
BC  4(b),  or  that  provide  inservice 
training  of  proiect  directors,  scientists, 
and  engineers  from  eligible  minority 
institutions. 

U:]  For  cooperative  projects:  Groups  of 
nonprofit  accredited  colleges  and 
universities  whose  primary  fiscal  agent 
is  an  eligible  minority  institution,  as 
defined  in  34  CFR  637. 4(b). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  82,  85.  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  637. 

Note:  The  regulations  in  34  CFR  part  86 

apply  to  institutions  of  higher  education 
only. 

Project  Period:  Up  to  36  months. 
For  Applications  or  Information 

Cnniart  Dr  .\rgelia  Velez-Rodriguez, 
I'  S  Department  of  Education,  600 
Independence  ,\venue,  SW.,  Courtyard 
Suite  C-80.  Portals  Building, 
Washington,  DC  20202-5329. 
Telephone;  (202)  260-3261  or  by 
internet  to 

(argelia_velez_rodriguez@ED.GOV). 
The  Department  encourages  applicants 
to  FAX  requests  for  applications  to: 
(202)  260-7615. 

Program  .\uthority:  20  U.S.C.  11351)- 

1135b-:t.  inS(i-1135d-6. 

84.1 53 A     Business  and  International 
Education  Program 

Purpose  of  Program:  To  provide 
grants  both  to  enhance  international 
business  education  programs  and 
expand  the  capacity  of  the  business 
community  to  engage  in  international 
economic  activities. 

Eligible  Applicants:  Institutions  of 
higher  education  that  have  entered  into 
agreements  with  business  enterprises, 
trade  organizations,  or  associations 
engaged  in  international  economic 
activity. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  82,  85,  and 
86.  and  (b)  The  regulations  for  this 
program  in  14  CFR  parts  655  and  661. 

Supplementary  Information:  A 
grantee  shall  pay  a  minimum  of  50 
percent  of  the  cost  of  the  project  for 
each  fiscal  year. 

Project  Period:  24  months. 

For  Applications  or  Information 
Contact:  Sarah  T.  Beaton,  U.S. 


Department  of  Education,  600 
Independence  Avenue  SW., 
Washington.  DC  20202-5332. 
Telephone:  (202)  401-9778. 

Program  Authority:  20  U.S.C.  11 30-1 130b. 

84.274    American  Overseas  Research 
Centers  Program 

Purpose  of  Program:  To  provide 
assistance  to  eligible  consortia  to 
establish  or  operate  overseas  research 
centers  that  promote  postgraduate 
research,  exchanges,  and  area  studies. 

Eligible  Applicants:  Consortia  of  U.S. 
institutions  of  higher  education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  and 
86:  and  (b)  Because  there  are  no 
program -specific  regulations  for  this 
program,  applicants  are  directed  to  the 
authorizing  statute  for  the  American 
Overseas  Research  Centers,  section  610 
of  part  A,  title  VI,  of  the  Higher 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  1130-1). 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  34  CFR  75.210.  The 
selection  criteria  and  the  points 
assigned  to  each  criteria  are  included  in 
the  application  package. 

Project  Period:  36  months. 

For  Applications  or  Information 
Contact:  Cheryl  E.  Gibbs,  U.S. 
Department  of  Education,  600 
Independence  Avenue.  SW., 
Washington,  DC  20202-5331. 
Telephone:  t202)  401-9782. 

Program  Authority:  20  U.S.C.  1127. 

84.116A;  84.1168     Fund  for  the 
Improvement  of  Postseiondary 
Education — Comprehensive  Program 
(Preapplications  and  Applications) 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  (WEs);  combinations 
of  IHEs;  and  nonprofit  private 
educational  institutions  and  agencies. 

Note:  All  applicants  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80,  82,  85, 
and  86,  with  the  exceptions  noted  in  34 
CFR  630.4a(2);  and  (b)  The  regulations 
for  this  program  in  34  CFR  Part  630. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 


[Monties 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  34  CFR  630,12  and  34  CFR 
630.11(a),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretarv'  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Projects  that  respond  to  immediate 
problems  or  issues  and  that  seek  to 
improve  postsecondary  educational 
opportunities. 

Invitational  Priorities:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretarv'.  under  34  CFR  75.105(c)(1) 
and  34  CFR  630,12.  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Projects  to 
support  new  ways  of  ensuring  equal 
access  to  postsecondary  education,  and 
to  improve  rates  of  retention  and 
program  completion,  especially  for  low 
income  and  underrepresented  minority 
students,  whose  retention  and 
completion  rates  continue  to  lag 
disturbingly  behind  those  of  other 
groups. 

Invitational  Priority  2 — Projects  to 
create  programs  that  (1)  prepare 
students  for  entering  the  workforce  and 
(2)  serve  the  continuing  education  and 
retraining  needs  of  workers. 

Invitational  Priority  3 — Projects  to 
improve  the  campus  climate  by  creating 
an  environment  that  is  safe,  welcoming, 
and  conducive  to  learning  for  all 
students. 

Invitational  Priority  4 — Projects  (1)  to 
restructure  institutions  in  ways  that 
reassert  the  primacy  of  teaching  and 
learning:  and  (2)  to  increase  learning 
productivity;  that  is,  to  transform 
programs  and  teaching  to  promote  more 
student  learning  relative  to  institutional 
resources  expended. 

Invitational  Priority  5 — Projects  to 
promote  cooperation  between  colleges 
and  universities  and  elementary  and 
secondary  schools  in  order  to  improve 
students'  preparation  for,  access  to,  and 
success  in  college.  In  particular,  the 
Secretary-  seeks  innovative  school- 
college  partnerships  to  improve 
articulation  and  develop  new  wavs  to 
improve  both  pre-service  and  in-service 
teacher  education  at  both  the 
elementary  and  secondary'  level 

Invitational  Priority  6 — Projects  to 
support  innovative  reforms  of 
undergraduate,  graduate,  and 
professional  curricula  that  improve  not 
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only  what  students  leam.  but  how  they 
leam 

Invitational  Priority  .^ — Projects  to 
support  the  development  of  faculty  as 
profes.sionals  by  (1)  assessing  and 
rewarding  effective  teaching;  (2]  helping 
institutions  and  faculty  find  ways  to 
increase  their  emphasis  on  teaching  and 
other  means  of  involvement  with 
student  learners;  (3)  promoting  new  and 
more  effective  teaching  methods;  and  (4) 
improving  the  preparation — especially 
the  teaching  skills — of  graduate  students 
who  will  be  future  faculty  members. 

Invitational  Priority  8 — Projects  to 
disseminate  to  other  institutions 
innovative  postsecondary  educational 
programs  that  have  been  locally 
developed  and  implemented. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  postsecondary 
education  The  Secretan-  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(3)  Involve  learner-centered 
improvements; 

(4)  Achieve  far-reaching  impact 
through  improvements  that  v«ll  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(5)  increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
canying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quahty  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key  ■ 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 


committed  to  the  success  of  the 
proposed  project,  as  evidenced  by,  for 
example — 

(i)  Contribution  of  resources  by  the 
applicant  and  by  participating 
organizations; 

(ii)  Their  prior  work  in  the  area;  an"d 

(iii)  The  potential  for  continuation  of 
the  proposed  project  beyond  the  period 
of  funding  (unless  the  project  would  be 
self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

Under  630.32,  the  Secretary 
determines  the  methods  to  be  used  in 
applying  the  selection  criteria. 

For  preapplications  (preliminary 
applications)  the  Secretary  gives  greater 
weight  to  the  selection  criteria  under  (a) 
Significance  for  Postsecondary 
Education.  The  Secretary  gives  equal 
weight  to  (b)  Feasibility  and  (c) 
Appropriateness  of  funding  projects. 

For  final  applications  (appUcations) 
the  Secretary  gives  equal  weight  to  all 
three  criteria  and,  within  each  of  these 
criteria,  equal  weight  to  each  of  the 
subcriteria. 

In  applying  the  criteria,  the  Secretary 
first  analyzes  a  preapphcation  or 
application  in  terms  of  each  individual 
criterion  and  subcriterion.  The  Secretary 
then  bases  the  final  judgment  of  an 
application  on  an  overall  assessment  of 
the  degree  to  which  the  applicant 
addresses  all  selection  criteria. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  room  3100, 
ROB-3,  Washington,  D.C.  20202-5175. 
Telephone:  (202)  708-5750. 

Through  World  Wide  Web  at:  <http:/ 
/www.ed.gov/prog_info/FIPSE>. 

Through  Internet  E-mail: 
FIPSE@ed.gov  (Application  materials 
wall  be  mailed  to  you  via  U.S.  Postal 
Service.  Please  indicate 
"Comprehensive  Program"  and  give  us 
your  postal  mailing  address. 
Informational  inquiries  by  e-mail  will  be 
given  to  the  appropriate  staff  member 
and  vdll  be  answered  by  return  e-mail.) 

Program  Authority:  20  U.S.C.  1135-1 135a- 
3. 


Dated  Augu.st  14.  1996. 
David  A  [jin^anecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

Appendix — ^Intergovemmcnu,  Review  of 
Federal  Programs 

This  appendix  applies  to  each  program  that 
is  subject  to  the  requirements  of  Executive 
Order  12372  (Intergovernmental  Review  of 
Federal  Programs)  and  the  regulations  in  34 
CFR  part  79. 

The  objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership  and 
to  strengthen  federalism  by  relying  on  State 
and  local  processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the  appropriate 
State  Single  Point  of  Contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372. 
Applicants  proposing  to  perform  activities  in 
more  than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for  each 
of  those  States  and  follow  the  procedure 
established  in  each  of  those  States  under  the 
Executive  order.  A  listing  containing  the 
Single  Point  of  Contact  for  each  State  is 
included  in  this  appendix. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local  entities 
may  submit  comments  directly  to  the 
Department 

Any  State  Process  Recommendation  and 
other  comments  submitted  by  a  State  Single 
Point  of  Contact  and  any  comments  from 
State,  areawide.  regional,  and  local  entities 
must  be  mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  EO  12372— CFDA# 
(commenter  must  insert  number — including 
suffix  letter,  if  any],  U.S.  Department  of 
Education,  room  6213,  600  Independence 
Avenue,  SW.,  Washington,  DC  20202-0124. 

Proof  of  mailing  will  be  determined  on  the 
same  basis  as  applications  (see  34  CFR 
75.102).  RecommendaUons  or  comments  may 
be  hand-delivered  until  4:30  p.m. 
(Washington,  DC  time)  on  the  date  indicated 
in  this  notice. 

Please  note  that  the  above  address  is  not 
the  same  address  as  the  one  to  which  the 
applicant  submits  its  completed  application. 
Do  not  send  applications  to  the  above 
address. 

State  Single  Points  of  Contact 

Note:  In  accordance  with  Executive  Order 
#12372,  this  listing  represents  the  designated 
State  Single  Points  of  Contact.  Because 
participation  is  voluntary  some  States  no 
longer  participate  in  the  process.  These 
include:  Alaska,  American  Samoa.  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  Oklahoma, 
Oregon,  Palau,  Pennsylvania,  South  Dakota, 
Tennessee,  Vii^inia,  and  Washington. 

Alabama 

Jon  C.  Strickland,  Alabama  De{>artment  of 
Economic  and  Community  Affairs, 
Planning  and  Economic  I)evelopment 
Division,  401  Adams  Avenue, 
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^'on!go^lery,  Alabama  36103-5690. 
Ti;lephone:  (205)  242-5483,  FAX:  (205) 
24.'-5515 

Arizona 

loanne  Saad.  Arizona  State  Qearingbouse, 
18()0  N  Central  Avenue,  Fourteenth  Floor, 
Ph(«nix  Arizona  85012.  Telephone:  (602) 
280-1315.  FAX:  (602)280-8:44 

Arkansas 

.Mr.  Tracv  L.  Copeland,  Manager,  State 
Clearinghouse.  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
.Administration.  1515  W.  7th  Street,  room 
412  Little  Rock,  Arkansas  72203, 
fHiephone:  (501)  682-1074.'  FAX:  (501) 
682-5206 

California 

Grants  Coordinator.  Office  of  Planning  and 
Researf  h   1400  Tenth  Street,  room  121, 
Sacramento.  California  95814,  Telephone: 
(916)  323-7480,  FAX:  (916)  323-3018 

Delawar»» 

Francine  Booth.  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building.  Pn  Box  1401,  Dover,  Delaware 
199(Ji  Telephone:  (302)  739-3326.  FAX: 
(302)  73*-5661 

District  of  Cxjlumbta 

Charles  Nichols.  State  Single  Point  of 
Contact.  Office  of  Grants  Management  and 
Development,  71?  14th  Street,  N.W..  Suite 
500.  Washington   DC  20005,  Telephone: 
(202!  727-6554.  FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse.  Department  of 
Community  .Affairs.  2740  Centerview 
Drive.  Tallahassee,  Florida  3239^-2100. 
Telephone  1904!  922-5438.  FAX:  (904) 
487-2899 

Crcorgia 

Tom  L.  Reid.  Ill,  Administrator.  Georgia  State 
Clearinghouse.  254  Washington  Street, 
SVV  .  room  401 1,  Atlanta,  Georgia  30334, 
Telephone  1404)  656-3855  or  656-3829. 
FAX:  (404)  656-7938 

Illinois 

Barbara  Beard.  State  Single  Point  of  Contact. 
Department  of  Commerce  and  Community 
.Affairs  620  East  Adams,  Springfield. 
ilinum  h:-Q\.  Telephone:  (217)  782-1671. 
FAX   UM7)  5.34^1627 

Indiana 

Amy  Brewer,  State  Budget  Agency.  212  State 
Housf^  Indianapolis,  Indiana  46204, 
Telephone:  (317)  232-5619.  FAX:  (317) 
233-3323 

Iowa 

Steven  R.  McCann.  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines.  Iowa  50309,  Telephone:  (515) 
242-4719,  FAX:  (515)  242-4859 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone:  (502)  573-2382, 
FAX;  (502)  573-2512 


Maine 

Joyce  Benson,  State  Planning  Office,  State 
House  Station  #38,  Augusta,  Maine  04333 
Telephone:  (207)  287-3261,  FAX;  (207) 
287-6489 

Maryland 

William  G.  Camill.  Manager.  State 
Qearinghouse  for  Intergovernmental 
Assistance,  Maryland  Office  of  Planning, 
301  W.  Preston  Street— Room  1104. 
Baltimore,  Maryland  21201-2365,  Staff 
Contact:  Linda  ]aney.  Telephone:  (410) 
225-4490.  FAX:  (410)  225-4480 

Michigan 

Richard  Pfaff,  Southeast  Michigan  Council  of 
Govenunenta.  1900  Edison  Plaza.  660  Plaza 
Drive.  Detroit.  Michigan  48226.  Telephone 
(313)  961-4266,  FAX:  (313)  961^869 

Mississippi 

Cathy  Mallette.  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  North  Lamar  Street, 
Jackson,  Mississippi  39202-3087, 
Telephone:  (601)  35»-6762.  FAX  (601): 
359-6764 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse. 
Office  of  Administration.  P.O.  Box  809. 
room  760.  Truman  Building,  Jefierson  Qty, 
Missouri  65102.  Telephone:  (314)  751- 
4834.  FAX:  (314)  751-7819 

Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex.  Carson 
aty,  Nevada  89710,  Telephone:  (702)  687- 
4065,  FAX:  (702)  687-3983 

New  Hampshire 

Jeffrey  H.  Taylor.  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/Mike 
Blake,  2^/^  Beacon  Street.  Concord,  New 
Hampshire  03301.  Telephone:  (603)  271- 
2155.  FAX:  (603)  271-1728 

New  Mexico 

Robert  Peters,  State  Budget  Division,  room 
190,  Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  Telephone:  (505)  827- 
3640,  FAX:  (505)  827-3861 

New  York 

New  York  State  Gearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone:  (518)  474-1605 

North  Carolina 

Chrys  Baggett,  Director,  N.C  State 
Qearinghouse,  Office  of  the  Secretary  of 
Admin.,  116  West  Jones  Street,  Raleigh, 
NcMth  Carolina  27603-8003,  Telephone: 
(919)  733-7232,  FAX:  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone:  (701)  224- 
2094,  FAX:  (701)  224-2308 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State  Qearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411 


Please  direct  correspondence  and 
questions  about  intergovernmental  review  to: 
Linda  Wise.  Telephone:  (6141  466-0698. 

FAX  1614)466-5400 

Rhode  Island 

Daniel  W  Vann.  Associate  Director. 

Department  of  .Administration.  Division  of 

Planning.  One  Capitol  Hill.  4th  Floor. 

Providence.  Rhode  Island  02908-5870, 

Telephone:  (401)  277-2656.  FAX:  (401) 

277-2083 

Please  direct  correspondence  and 
questions  to: 
Review  Coordinator,  Office  of  Strategic 

Planning 

South  Carolina 

Omeagia  Burgess.  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
(Governor.  1205  Pendleton  Street,  room 
477,  Columbia.  South  C:aroiina  29201, 
Telephone:  (803)  734-0494.  FAX;  (803) 
734-0385 

Texas 

Tom  Adams.  Governors  Office,  Director, 
Intergovernmental  Qxsrdi nation,  P.O.  Box 
12428.  Austin.  Texas  78711,  Telephone: 
(512)  463-1771,  FAX:  (512)  463-1888 

Utah 

Carolyn  Wright.  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  room  116, 
State  Capitol,  Salt  Lake  Citv,  L'tah  84114, 
Telephone;  (801)  538-1535,  FAX.  1801) 
538-1547 

Vermont 

Nancy  McAvoy,  State  Single  Point  of 
Contact.  Pavilion  Office  Building.  109  State 
Street.  Montpelier  Vermont  05609, 
Telephone:  (802)  828-3326,  FAX:  (802) 
828-3339 

West  Virginia 

Fred  Cutiip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  *6.  room 
553.  Charleston.  West  Virginia  25305, 
Telephone:  (304)  558-4010.  FAX:  (304) 
558-3248 

Wisconsin 

Martha  Kemer,  Section  Chief,  State/Federal 

Relations.  Wisconsin  Department  of 
Administration.  101  East  Wilson  Street,  6th 
Floor,  P.O  Box  7868,  Madison,  Wisconsin 
53707,  Telephone:  t608j  266-2125.  FAX: 
(608)  267-6931 

Wyoming 

Sheryl  Jeffreis,  State  Single  Point  of  Contact 
Office  of  the  Governor,  State  Capitol,  Room 
124,  Cheyenne.  WTY  82002,  Telephone: 
(307)  777-5930,  FAX:  (307)  632-3909 

Territories 

Guam 

Mr.  Giovanni  T  Sgambelluri,  Director, 
Bureau  of  Budget  and  Management 
.  Research.  Office  of  the  Governor,  P.O.  Box 
2950,  Agana.  Guam  96910,  Telephone: 
011-671-472-2285,  FAX:  011-671-472- 
J825 

North  Mariana  Islands 

Mr.  Alvaro  A.  Santos,  Executive  Officer, 
Office  of  Management  and  Budget,  Office 
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of  the  Governor,  Saipan,  MP  96950, 
Telephone:  (670)  664-2256,  FAX:  (670) 
664-2272 

Contact  person: 
Ms.  Javoba  T.  Seman,  Federal  Programs 
Coordinator,  Telephone:  (670)  664-2289, 
FAX:  (670)  664-2272 

Puerto  Rico 

Norma  Burgos/Jose  B.  Caro,  Chairwoman/ 
Director,  Puerto  Rico  Planning  Board, 
Federal  Prop>osals  Review  Office,  Minillas 
Government  Center,  P.O.  Box  41119,  Sar 


Juan,  Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444  or  723-6190.  FAX:  (809) 
724-3270  or  724-3103 

Virgin  Islands 

Jose  George,  Director,  Office  of  Management 
and  Budget,  #41  Norregade  Emancipation 
Garden  Station,  Second  Floor,  Saint 
Thomas,  Virgin  Islands  00802 
Please  direct  all  questions  and 

correspondence  about  intergovernmental 

review  to: 


Linda  Clarke,  Telephone:  (809)  774-0750, 
FAX  (809):  776-0069 

Note:  This  list  is  based  on  the  most  current 
information  provided  by  the  States. 
Information  on  any  changes  or  apparent 
errors  should  be  provided  to  Sherron  Duncan 
(Telephone  (202)  395-3914)  at  the  Office  of 
Management  and  Budget  and  to  the  State  in 
question.  Changes  to  the  list  will  only  be 
made  upoa  formal  notification  by  the  State. 

[FR  Doc.  96-21155  Filed  8-19-96;  8:45  am] 
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41539,  41751.41753.41755, 

41757.  42195,42825 

71 40366 

91 __ 41040 

93 _ _„...41 040 
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Ch.  1 „ 4 '750 


15CFR 
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774  

799A 
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UMI 


16CFR 

'700  , 

Proposed  Rules: 
i507....„ 

17CFR 
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,.41043 
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21 1 40721 

230 42786 

239 42786 

270 42786 


25CFR 


18CFR 

284 _ 

W  

Proposed 

35 _.. 

234 „ 


„40962 
.40722 

.41750 
.41406 


19CFR 

10 

12 

102 

'34 


..41737 
..41737 
-41737 
..41737 


20CFR 

348 42377 
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73...- - 40317 
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602 
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40332 


.40484 
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Proposed  Rules 
655  , 

24  CFR 

103 41480 
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1 1 5 41 282 
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221 42786 

280 „ 42952 

700 42949 

982 _ 42129 

350C  -....41944 
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Ch.  IX 

I  w  aaaaaaaaaeaaaeaaaaaaaeaaaaeai 


.42939 
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Proposed  Rules; 

214 

..41365 
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28  CFR 
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.40723 
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...40727 

29  CFR 
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,..40714 
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1691 

,..42556 

1926 
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...41220 

4044 

42384 
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...41541 
...40369 

31  CFR 

fc  1     1   aaaaapaaaaaaaaaaaaaaaaaaaaaaaaaei 

...41739 

Propo6«d  Rul«s: 

344- - 40764 

32  CFR 

Proposed  Rules: 

202 40764 

33  CFR 

100 40513.42505,  41506 

110 40993 

1 1 7 405 1 5 

1 54 41 452,  42462 

1 56 ™ _ 4 1 452 

157 - 41684 

165 40515,  40994 

Proposed  Rules: 

165 40587 

36  CFR 

31 40996 

211 415070 
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242 „ 41060 

37  CFR 
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3 41368 
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1 1 1 42478 
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5 41330 
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261 40519 

271 40520,  41345.  43009. 
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300 40523 

Proposed  Rules: 

51 43030 

52 40591.40592,  41371, 

41372,42939.43030 
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REMINDERS 

The  items  m  this  list  were 
editonaWy  compilec]  as  an  aiO 
to  Federai  Register  users, 
inclusion  or  exclusion  from 
this  hst  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 

DEPARTMENT 

Fwtor^  Crop  Inauranc* 

Corporation 

Admtnistraljve  regulations: 
1995  and  subsequent  crop 
years;  putjiished  3-20-96 
Crop  insurance  regulations: 
Catastrophic  risk  protection 
plan  of  insurance, 
published  8-20-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Reporting  requirements 
Futures  commission 
merchants,  contract 
market  members,  and 
foreign  brokers:  published 
2-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments; 
Alabama  at  al.,  putJllshed  S- 

20-96 
Texas;  published  7-22-96 
Telecommunications  Act  of 
1996,  implementatjon; 
Common  earner  servKes- 
Pole  attachment 
provisions;  published  S- 
20-96 

INTERNATIONAL 

DEVELOPMENT 

COOPERATION  AGENCV 

Agency  for  International 

Development 

Freedom  of  Informatran  Act: 

implementation,  published  3- 

20-96 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Pi^rams  Administration 

Pipeline  safety 
Hazardous  liquid  aryj  cart»r 
dioxide- 

Pipelines.  hydrostatic 
pressure  testirig 
putilished  8-20-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
'Dies  of  practice- 
Notificafion  procedures 
published  3-20-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agrlcuttural  MarKeting 
Service 

AirTwnds  grown  in  CaMbmio; 
comments  due  by  8-30-96; 
published  7-31-96 
Onions  grown  in— 
Idaho  and  Oregon; 
comments  due  by  8-30- 
96.  publisned  7-31-96 
Potatoes  (Irish)  growm  in- 
Id&ho  and  Oregon; 
comments  due  by  8-28- 
96,  published  7-29-M 
=^runes  (dried!  oroduced  In 
California,  ^ofnmertts  due  by 
*- 30-96.  puDiisned  7-31-96 

AGRICULTURE 
DEPARTMENT 

Animel  and  Plant  Health 
Inspection  Service 

Plant-related  auarantine 
domestic 

Japanese  beetle    -(.r-inei^'s 
due  By  3- 26- 96 ,  ;:HjC>(isr>en 
6-25-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administratiof 
Fishery  conservatton  ana 
management: 
Guff  of  Alaska  groundfish; 
comments  Jue  by  8-30- 
96   published  7-5-96 
Gulf  of  Mexico  reef  fish; 
comments  due  by  8-30- 
96   published  8-15-96 
Ocean  salnrx)n  off  coasts  of 
Aasnington.  Oregon  arxJ 
California;  comments  due 
by  8-27-96;  published  8- 
13-96 

EDUCATION  DEPARTMENT 
Direct  grant  programs; 
comfTTents  due  by  8-30-96; 
published  7-16-96 
Elementarv  and  secondary 
oducation 

Indian  fellowship  arxl 
protessional  devetopment 
programs;  comments  due 
by  8-26-96;  published  7- 
26-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 

motor  vehicles  and  engines: 

Highway  heavy-duty 
engir>es;  emissions 
control;  comments  due  by 
8-26-96;  published  6-27- 
96 
Air  pollution;  standards  of 

perforTT)arx:e  for  new 

statiorta/y  sources: 


Nonmetallic  mineral 
processing  plants; 
comments  due  by  8-26- 
96:  published  5-27-96 
Volatile  organic  compound 
(VOC)  emissions- 
Architectural  coatings; 
comments  due  by  8-30- 
96;  published  6-25-96 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

American  Sanxja  et  al.; 
correction;  comments  due 
by  8-26-96;  published  7- 
25-96 
California;  comments  due  tjy 
8-26-96;  published  7-25- 
96 
illirxws;  comments  due  by  8- 

26-96:  published  7-25-96 
lowa,  comments  due  by  8- 
28-96;  published  7-29-96 
Missouri;  comments  due  by 
8-28-96:  putilished  7-29- 
96 
Pennsylvania,  comments 
due  by  8-29-96;  put)lished 
7-30-96 
Tennessee;  commerrts  due 
by  8-28-96;  putilished  7- 
29-96 
Washington;  comments  due 
by  8-26-96;  published  7- 
25-96 
Wisconsin;  comments  due 
by  8-28-96:  published  7- 
29-96 
Air  quality  implementation 
plans:  vAvapproval  arxl 
promulgation;  various 
States,  air  quality  planning 
purposes ,  designation  of 
areas 

vVashington,  comn^nts  due 
Dy  8-28-96;  putilished  7- 
29-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
New  Vof1<:  comments  due 
by  8-29-96,  published 
7-30-96 
Drinking  water 
National  pnmary  and 
secondary  dnnking  water 
regulations- 

Entianced  surface  water 
treatment  requirements 
for  watertiome 
patfx)gens  and  viruses; 
comments  due  by  8-30- 
96:  published  5-29-96 
Hazardous  waste  program 
authonzations 
Kar^as;  comments  due  by 
8-28-96;  published  7-29- 
96 
Hazardous  waste: 
Hazardous  waste 
management  systenrv- 


Contamlruited  media 
nnanaged  during 
government-overseen 
remedial  actions; 
requirements;  comments 
due  by  8-28-96; 
published  7-1-96 
Pesticides;  tolerarKes  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acephate,  etc.;  comments 
due  by  8-28-96;  published 
7-29-96 
Unuron;  comments  due  by 
8-26-96;  published  6-26- 
96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingerxry 
plarv- 

National  priorities  list 
update;  comments  due 
by  8-26-96;  published 
7-26-96 

NatkDnal  priorities  list 
update;  comments  due 
by  8-28-96;  published 
7-29-96 
Toxic  ctiemical  release 

reporting;  community  right- 

to-krx)w- 

Metai  mining,  coal  mining, 
etc.;  industry  group  list 
additions;  comments 
due  by  8-26-96; 
published  6-27-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 

Loan  policies  and 
operations- 

Shon-  and  intermediate- 
term  credit;  FCS 
(System)  and  rx>n- 
System  lenders; 
comments  due  by  8-30- 
96;  published  7-17-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Commercial  mot3ile  radio 
services- 
Enhanced  911  emergency 
calling  systems; 
comments  due  by  8-26- 
96;  published  8-2-96 
Interstate  information 
services;  comments  due 
by  8-26-96;  published  7- 
26-96 

Telecommunications  Act  of 
1996:  implementation- 
Accounting  safeguards; 
comments  due  by  8-26- 
96:  published  8-1-96 
Radio  stations:  table  of 
assignments 

Florida;  comments  due  by 
8-26-96,  published  7-19- 
96 
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Louisiana:  comments  due  by 
8-26-96;  putslished  7-19- 
96 

Nevada;  comments  due  by 
8-26-96;  pubftshed  7-19- 

96 

New  Mexico:  comments  due 
by  8-26-96:  published  7- 
19-96 
Televrsion  broadcasting: 
Cab\e  television  systems- 
Major  television  Tiarkets, 
list;  comments  due  Dy 
8-26-96,  published  7-2- 
96 

FEDERAL  MARITIME 
COMMISSION 

Ocean  freight  fonvarders, 
marine  terminal  operations, 
and  passenger  vessels; 
Transportation 

nonperformance;  financiai 

responsibility 

requirements;  comments 

due  by  8-26-96;  published 

6-26-96 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Lubricating  oil,  previously 
used;  deceptive 
advertising  and  labeling, 
comments  due  by  8-26- 
96;  published  7-26-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Federal  regulatory  review 
Food  and  cosmetic  iat>eling. 
comments  due  by  8-25- 
96;  published  6-12-96 

Human  drugs 
New  drugs:  list 
consolidation.  f^eOe^al 
'eguiatory  review; 
comments  due  bv  8-27- 
96.  published  6-i"-96 

Medical  Devices 

Hematology  anc  oatnoiogv 
devices- 

Immunomstochemistry 
reagent.s  and  Kits, 
classification  anc 
reclassification, 
commems  Oue  bv  8-30- 
96    puotisnefl  S-'^-gS 


Humanitarian  use  devices, 
comments  due  by  8-26- 
96;  publi^»d  6-26-96 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Human  services; 

Soaal  weffare  anangements 
with  States  or  other 
agencies;  comments  due 
by  8-30-96;  oublished  7-1- 

96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
.   species 

Coastai  dunes  milk-vetch. 
etc.  (five  plants  and  lizard 
from  Monterey  County, 
CA);  comments  due  by  8- 
30-96.  published  6-26-96 
INTERIOR  DEPARTMENT 
Endangered  and  threatened 
species 

Coastal  dunes  milkvetch, 
etc.  (five  plants  anc  lizard 
from  Monterey  County 
CA);  comments  due  by  8- 
30-96;  published  7-10-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arv3 
atandoned  mine  land 
reclamation  plan 
submissions; 

lllirx)is;  comments  due  Dy  S 
29-96:  published  7-30-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration 
Immigration  petitions-^ 
Pnontv  dates  'o? 
employment-based 
petitions:  comments  Oue 
bv  8-26-96    publishec 
5-27-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Aamioistrative  law  tudge 
examination:  furiding. 
comments  due  by  8-28-96. 
pubiishec  7-29-96 

STATE  DEPARTMENT 
Visas;  nonimmigrant 

documentation; 


Visa  warver  pikH  prograrrv- 
AustraSa;  comments  due 

tjy  8-2S-96    published 
7-29-96 

TRANSPORTATiON 
DEPARTMENT 
Coast  Guard 

s^egattas,  a^K:  -ianne-  ria-ades" 
Events  'equinnc  ;;*•"'■•'; 
witte^  notice'-    :>'  neittier; 
»'3ent/ficatic>'    ...-nments 
due  b\  8-26-96;  published 
6-26-96 

TRANSPORTATION 
DEPARTMENT 

Ciassitiec   nto^mation; 
comments  due  t>y  8-30- 
96    puPiished  7-1-96 
p'eeoorri  Of  intorrnation  Act; 
'"Tpiementation;  comments 
due  bv  S- 25-96    ;>j'iiis'ied 
6-2^96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Maviiiand   comments  due 

bv  8-26-96    published  7- 

'6-96 
iviat  Aircraft  iric     comments 

due  bv  8-3C>-96    putXishec 

7-9-96 
Boeing,  conments  Oue  Dy 

S-27-96.  pubnsnec  b'Z- 

96 
Jetstream   con^ments  due 

bv  6-27-96    c>u&iisned  6- 

2. 6.- 96 

S^Ort   Brotle'S     ,:,OnT-Te'itS 

O'je  b'>  &- 29-96    ;>Jt.>tisne<:' 
7. ' 2-96 

Shorts    oornrrient.?  oue  &y  8- 
29-96.  DiAMishec  "-'2-96 
Ciass  D  airspace,  comments 

due  b\  5-26-96    published 

7-- '-96 
C;as.s  F  airspace    co"n."ients 

due  Dv  S-26-96    ojpiisned 

7-1C-96 

TRANSPORTATION 

DEPARTMENT 

National  Highway  "f'raffic 
Safety  Administration 
Motor  vehicle  safety 
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subecnbers  as  lasued 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months   $216  50 

Code  of  Federal  Regulations 

Current  year  (as  issued!  $264. (X) 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  ■ 
It's  easy! 

YES,  enter  the  fallowing  indicated  --ubteriptions  in24x  microHche  format 


*5419 


Fax  vour  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


Federal  RegLster    MFFK  Q  One  year  at  $433  each         Q  Six  months  at  $216  50 

Code  of  Federal  Regulations  (CFRM6)   □  One  year  at  %Zt>i  eacn 


UMI 


The  total  cost  of  mv  order  is  S .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change  International  customers  please  add  25%. 


(Company  or  personal  name) 


( .Additional  address. attention  line) 


(Street  address 


(City,  State.  Zip  ..(xit 


1  Davtime  phone  including  area  code) 


( Purciiase  order  no.) 


(Please  type  or  print) 


For  privac>,  dieck  box  below: 

Q  Do  not  make  mv  name  avaiiahle  to  .ither  mailer^ 
Check  method  of  payment: 

U  Check  payable  to  Supenntendent  of  D(x:uments 

□  GPO  Deposit  Account         rill!!'!  "  D 
OVISAC  MasterCard   FT 


(expirauon.i 


(Authorizing  signature  i 

Thank  you  for  your  order! 

Mail  tO'     Superintendent  of  Documents 

P.O  Box  371954,  Pittsburgh.  PA  1,523(^^7954 


/ 


Now  Available  Onlin 


e 


through 

GPO  Access 

A  Service  of  the  U.S.  Govenum  a:  rnnuiig  Office 

Federal  Register 

I'pdaied  I)ail\  h\  6  a  m,  FT 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
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The  President 
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Presidential  Documents 


Prpsidentia!   DeierrninatKin    \o 


ust  12,  1996 


Suspending  Restrictions  on   1    s     KeUitu^ns   \\)th 
Liberation  Orgam/atinn 


dip*;  tine 


^1p^lorandum  for  the  Sptrpfarx   oT  <^?Hf»' 

Pursuant  to  the  authority  vested  in  me  by  the  Middle  East  Peace  Facilitation 
Act  of  1995,  title  VI,  Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1996.  Public  Law  104-107  ("the  Act"),  I  here- 
by: 

(1)  Certify  that  it  is  in  the  national  interest  to  suspend  the  application 
of  the  following  provisions  of  law  through  February  12, 1997: 

(A)  Section  307  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22 
U.S.C.  2227),  as  it  applies  with  respect  to  the  Palestine  Liberation  Organiza- 
tion or  entities  associated  with  it; 

(B)  Section  114  of  the  Department  of  State  Authorization  Act,  Fiscal  Years 
1984  and  1985  (22  U.S.C.  287e  note),  as  it  applies  with  respect  to  the 
Palestine  Liberation  Organization  or  entities  associated  with  it; 

(C)  Section  1003  of  the  Foreign  Relations  Authorization  Act,  Fiscal  Years 
1988  and  1989  (22  U.S.C.  5202);  and 

(D)  Section  37,  Bretton  Woods  Agreement  Act  (22  U.S.C.  286w),  as  it 
applies  to  the  granting  to  the  Palestine  Liberation  Organization  of  observer 
status  or  other  official  status  at  any  meeting  sponsored  by  or  associated 
with  the  International  Monetary  Fund. 

(2)  certify  that  the  Palestine  Liberation  Organization,  the  Palestinian  Author- 
ity, and  successor  entities  are  complying  with  the  commitments  described 
in  section  604(b)(4)  of  the  Act. 

(3)  certify  that  funds  provided  pursuant  to  the  exercise  of  the  authority 
of  the  Act  and  the  authorities  under  section  583(a)  of  Public  Law  103- 
236  and  section  3(a)  of  Public  Law  103-125  have  been  used  for  the  purposes 
for  which  they  were  intended. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Fpderal  Rpyisrer. 


ixjW^^fb;-...^ 
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This  section  of  the  "EDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabilitv  ana  legal  eflect.  mos;  of  which 
are  Keyed  to  and  codified  m  the  Code  of 
federal  Regulations   ^vnich  is  ouDlisheo  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents   Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  MarKetIng  Service 

7  CFR  Part  906 

[Docket  No.  FV96-906-3IFR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Interim  Final  Rule  To  Revise  Pack  and 
Size  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USD  A 

ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule  revises 
pack  requirements  for  grapefruit  and 
certain  types  of  oranges  imder  the 
marketing  order  covering  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas  to  allow  larger 
sizes  of  fruit  to  be  marketed  in  fresh 
channels  This  rale  also  reduces  current 
minimum  size  requirements  for  Texas 
grapefruit.  These  actions  were 
recommended  by  the  Texas  Valley 
Citrus  Committee  (TVCC).  the  agency 
responsible  for  local  administration  of 
the  marketing  order.  These  changes  will 
enable  the  industry  to  market  a  wider 
range  of  sizes  of  citrus  fruit  in  fresh 
market  channels,  thereby  meeting 
consumer  demand,  increasing  sales,  and 
improving  returns  to  growers. 
DATES:  Effective  on  .August  22,  1996; 
comments  received  by  September  20, 
1996  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O  Box  96456.  Room 
2523-S,  Washington,  DC  20090-6456. 
or  by  facsimile  at  (202)  720-5698. 
Comments  should  reference  this  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 


inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  MfORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2526-S,  Washington, 
DC  20090-6456,  telephone  (202)  690- 
3670;  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1331 
E.  Hackberry  Street,  McAllen,  Texas 
78501;  telephone  (210)  682-2833.  Small 
businesses  may  request  information  on 
comphance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No,  906  [7  CFR  Part  906],  as 
amended,  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  vinder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agricvilture 
(Department)  is  issuing  this  interim 
final  rule  in  conformance  with 
Executive  Order  12866, 

Thii  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Qvil  Justice  Reform.  This  interim  final 
rule  is  not  intended  to  have  retroactive 
effect.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
writh  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
vfith  the  order  is  not  in  accordance  vfiib 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have^mall 
entity  orientation  and  compatibiUty. 

There  are  approximately  20  handlers 
of  oranges  and  grapefruit  subject  to 
regulation  under  the  order  and 
approximately  2,000  orange  and 
grapefruit  producers  in  the  production 
area.  Small  agricultvual  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000.  A  majority  of  Texas  citrus 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  interim  final  rule  revises  pack 
requirements  for  grapefruit  and  certain 
varieties  of  oranges  to  allow  larger  sizes 
to  be  marketed  in  fresh  channels.  It  also 
reduces  the  minimimi  size  requirements 
in  effect  for  grapefruit.  This  rule  will" 
enable  handlers  to  market  a  broader 
range  of  sizes  of  citrus  fruit  in  fresh 
market  outlets,  thereby  meeting 
consumer  demand,  increasing  fi^sh  fiiiit 
sales,  and  enhancing  returns  to  handlers 
and  producers. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  is  in  accordance  with 
§  906.40(a)  of  the  order.  This  section 
authorizes  the  Secretary  to  limit  the 
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handling  of  particular  grades,  sizes, 
qualities,  maturities,  or  packs  of  any  or 
all  varie  ties  of  fruit  during  a  specified 
penod  or  penods  Currently,  minimum 
grade  and  size  requirements,  as  well  as 
pack  and  container  requirements,  are  in 
effect  for  both  grapefniit  and  oranges 
throughout  the  season.  Shipments  for 
certain  purposes,  including  processing, 
are  exempt  from  these  requirements. 

The  TVCC  met  on  May  29, 1996.  and 
unanimousiv  recommended  changes  in 
current  pack  and  minimum  size 
requirements.  The  TVCC  meets  prior  to 
and  during  each  season  to  review  the 
handling  regulations  effective  on  a 
continuous  basis  for  each  citrus  fruit 
regulated  under  the  order.  TVCC 
meetings  are  open  to  the  public,  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reviews  TVCC 
recommendations  cind  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Revision  of  Pack  Requirements 

Pack  requirements  for  oranges  and 
grapefruit  are  in  effect  under  §  906.340 
of  the  order's  rules  and  regulations. 
These  requirements  provide,  among 
other  things,  that  oranges  and  grapefrmt 
be  packed  in  accordance  with  certain 
size  designations.  These  size 
designations  are  defined  in  terms  of 
minimum  and  maximum  diameters. 

Oranges  are  divided  into  two 
aitegories  for  the  purpose  of  pack 
regulations:  (1)  Navel,  Valencia  and 
similar  late-type  oranges,  and  (2)  ah 
other  oranges.  Navel,  Valencia  and 
similar  late-type  oranges  must  be 
packed  in  accordance  with  13  size 
designations.  The  smallest  of  these  is 
Size  324,  which  ranges  from  2Vi6  to 
2%e  inches  in  diameter.  The  largest  size 
defined  is  Size  46,  which  ranges  from 
4Vi6  to  5  inches  in  diameter.  Oranges 
other  than  navel.  Valencia  and  similar 
late-type  oranges  are  required  to  be 
packed  in  accordance  with  the  various 
pack  sizes  in  section  51.691(c)  of  the 
United  States  Standards  for  Grades  of 
Oranges  (Texas  and  States  other  than 
Florida,  California,  and  Arizona), 
hereinafter  referred  to  as  the  "orange 
standards." 

The  orange  standards  define  seven 
pack  sizes,  from  Size  324  (2^16  to  2'/i6 
inches  in  diameter)  to  Size  100  (SVib  to 
3'Vi6  inches  in  diameter).  To  allow  for 
variations  incident  to  proper  packing,  a 
tolerance  for  undersized  and  oversized 
fruit  is  provided.  The  tolerance  is  in 
terms  of  the  number  of  fruit  in  a  sample 
that  may  be  off-size — with  the  actual 


nimiber  increasing  as  the  sample  size 
increases.  Otherwise  oversized  oranges 
other  than  navel,  Valencia  and  similar 
late-type  oranges  would  be  diverted  to 
exempt  outlets,  such  as  processing. 

The  TVCC  recommended  revising  the 
orange  pack  regulations  to  allow  all 
types  of  oranges  to  be  packed  in  the  full 
range  of  sizes — from  Size  324  to  Size  46. 
Thus,  this  rule  revises  Section 
906.340(a)(2)(i)(a),  which  specifies  pack 
requirements  for  oranges  other  than 
navel,  Valencia  and  similar  late-type 
oranges,  to  define  the  13  size 
designations  authorized  for  such 
oranges.  The  seven  smallest  sizes  are 
defined  in  the  same  way  they  are  in  the 
orange  standards.  (The  minimum 
diameters  are  Vie  inch  larger  than  those 
specified  for  navels,  Valencias  and 
similar  late-type  oranges,  while  the 
maximimi  diameters  are  the  same.)  The 
six  sizes  added  for  these  oranges  are 
defined  similarly  (that  is,  the  minimum 
diameters  differ,  but  the  maximum 
diameters  are  the  same).  The  differences 
in  the  minimum  diameters  take  into 
accoimt  varietal  differences  between 
these  two  categories  of  oranges  and 
current  industry  practice. 

Grapefruit  are  required  to  be  packed 
within  the  diameter  limits  specified  for 
the  various  pack  sizes  defined  in 
§  51.630(c)  of  the  United  States 
Standards  for  Grades  of  Grapefruit 
(Texas  and  States  other  than  Florida, 
California,  and  Arizona),  hereinafter 
referred  to  as  the  grapefruit  standards. 
Exceptions  are  that  the  minimum 
diameter  for  pack  size  96  grapefruit  is 
3^/i6  inches,  and  for  pack  size  112 
grapefruit,  the  minimum  diameter  is 
3Vi6  inches. 

The  grapefruit  standards  define  eight 
pack  sizes.  The  smallest  is  Size  125/126, 
which  ranges  from  a  minimum  of  3 
inches  to  a  maximum  of  3Vi6  inches  in 
diameter.  The  largest  is  Size  46  which 
ranges  from  4Vi6  to  5  inches  in 
diameter.  This  rule  adds  a  new,  larger 
Size  36  grapefruit,  which  ranges  in  size 
from  4"/i6  to  5"/i6  inches  in  diameter. 

Improved  irrigation  methods, 
technological  advances,  and  improved 
cultiual  practices  have  resulted  in  the 
Texas  citrus  industry  growing  larger, 
good  quality  fruit.  Current  pack 
regulations  preclude  this  fiiut  from 
being  marketed  in  fresh  channels  (with 
the  exception  of  small  amounts  allowed 
to  exceed  the  maximum  specified 
diameters),  and  it  is  generally  diverted 
to  the  processing  market.  The 
processing  market  is  cxurently  in  an 
oversupply  situation  and  yields  low 
returns  to  growers.  Providing  for 
additional  supplies  (an  estimated  5  to 
10  percent)  to  be  marketed  fiesh  should, 
therefore,  enhance  grower  returns. 


Additionally,  the  TVCC  indicates  that 
there  has  been  increased  demand  from 
consumers  in  recent  years  for  a  broader 
range  of  sizes  of  oranges  and  grapefruit. 
Providing  that  these  larger  sizes  may  be 
shipped  will  provide  greater  supplies 
and  more  choices  to  consumers.  It 
should  also  make  the  Texas  citrus 
industry  more  competitive  with  other 
citrus-growing  areas,  which  have 
adapted  their  marketing  efforts  to  meet 
consumer  demands. 

Finally,  varying  growing  conditions  in 
Texas  result  in  diverse  size  distributions 
of  oranges  and  grapefruit  from  season  to 
season.  Severe  drought  conditions  may 
cause  a  season's  crop  to  be  5  to  10 
percent  small  sizes.  Conversely,  a  rainy 
season  may  result  in  5  to  10  percent 
large  sizes.  These  changes  in  pack 
requirements,  to  approve  the  shipment 
of  all  commercial  sizes  of  oranges  and 
grapefruit,  will  provide  handlers  with 
the  flexibility  to  market  available 
supplies  in  light  of  existing  market 
conditions. 

Revision  of  Minimum  Size 
Requirements  for  Grapefruit 

Minimum  size  requirements  for 
grapefruit  are  in  effect  under  §  906.365 
of  the  order's  rules  and  regulations. 
Currently,  during  the  period  November 
16  through  January  31  each  season, 
grapefruit  must  be  at  least  pack  size  96, 
with  a  minimum  diameter  of  3%8 
inches.  At  other  times,  grapefruit  that  is 
pack  size  112  (with  a  minimum 
diameter  of  3  Vie  inches),  may  be 
shipped  if  it  grades  at  least  U.S.  No.  1. 
Otherwise,  the  minimum  grade 
requirement  for  grapefruit  is  Texas 
Choice.  The  smaller  fruit  is  subject  to  a 
higher  grade  requirement  because 
experience  indicates  that  a  market  exists 
for  this  smaller  fruit  only  if  it  meets  a 
higher  quality  standard. 

This  interim  final  rule  provides  that 
pack  size  112  grapefruit  (if  it  grades  at 
least  U.S.  No.  1)  may  be  shipped 
throughout  the  entire  season.  This  has 
been  done  in  recent  seasons.  The  Texas 
citrus  industry  has  found  that  there  is  a 
market  for  this  smaller  grapefiiiit, 
particularly  in  juice  bars,  health  food 
stores,  and  other  types  of  retail  outlets 
that  use  smaller  fruit  for  juicing.  In 
addition,  some  markets,  such  as  Canada, 
prefer  smaller  fruit. 

Also,  as  previously  indicated,  drought 
conditions  can  lead  to  an  abundance  of 
smaller  sizes.  Such  conditions  currently 
exist  in  the  Lower  Rio  Grande  Valley  in 
Texas.  The  expected  small  sized 
grapefruit,  which  cannot  be  marketed 
profitably  in  processing  outlets,  will  be 
made  available  to  meet  fresh  market 
needs  through  this  rule.  This  action  is 
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expected  to  result  in  improved  grower 
returns. 

Pennitting  shipments  of  pack  size  112 
grapefirviit  grading  at  least  U.S.  No.  1 
will  enable  Texas  grapefruit  handlers  to 
meet  market  needs  and  compete  with 
similar  size  grapefruit  expected  to  be 
shipped  bom  Florida. 

These  changes  in  pack  and  size 
requirements  for  Texas  oranges  and 
grapefruit  are  intended  to  broaden  the 
range  of  sizes  and  increase  the  amount 
of  fruit  available  to  consumers  and 
increase  grower  returns.  An  alternative 
to  this  rule  is  to  leave  the  current 
regulations  in  place.  However,  that 
would  result  in  more  of  the  larger 
oranges  and  grapefruit  and  the  smaller 
grapefrmt  going  to  processors,  and  less 
fruit  going  to  the  more  lucrative  fresh 
market,  which  jrields  higher  returns  to 
growers. 

After  consideration  of  all  relevant 
material  presented,  including  the 
TVCC's  recommendation,  and  other 
available  information,  it  is  found  that 
this  interim  final  rule,  as  hereinafter  set 
forth,  vfiW  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
xuuiecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  To  be  of  maximum  benefit, 
this  action  should  be  effective  by 
September  1,  the  beginning  of  the  1996- 
97  season;  (2)  Texas  citrus  handlers  are 
aware  of  this  relaxation  which  was 
recommended  by  the  TVCC  at  a  pubUc 
meeting,  and  they  will  need  no 
additional  time  to  comply  with  its 
requirements;  and  (3)  this  rule  provides 
a  30-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  OTl  Part  906 

Oranges,  Marketing  agreements. 
Grapefruit,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Paragraph  (a)(2)(i)(a)  of  §  906.340  is 
revised  to  read  as  follows: 


§  906.340    Container,  pack,  and  contaifMr 

marking  regulations. 

(a)  *   *   * 
(2)*  •  * 

(a)  Oranges,  except  Navel  oranges  and 
Valencia  and  similar  late- type  oranges, 
when  packed  in  any  box,  bag,  or  carton 
shall  be  sized  in  accordance  with  the 
sizes  set  forth  in  the  following  Table  I, 
except  as  othenvise  provided  by 
regulations  issued  pursuant  to  this  part, 
and  otherwise  meet  the  requirements  of 
standard  pack;  and  when  in  containers 
not  packed  according  to  a  definite 
pattern  shall  be  sized  in  accordance 
with  the  sizes  set  forth  in  the  foUovwhg 
Table  I  and  otherwise  meet  the 
requirements  of  standard  sizing: 
Provided,  That  the  packing  tolerances, 
which  are  set  forth  in  the  U.S.  Standards 
for  Oranges  (Texas  and  States  other  than 
Florida,  California,  and  Arizona),  shall 
be  applicable  to  fruit  so  packed. 

Table  I.— i%  Bushel  Box 

(Diameter  in  inches] 


Pack  size 

Minimum 

Maximum 

46's 

54"sor56's  

64's 

4^6 
4^18 

3' Vie 
3'yi6 
3"/ie 
S'/ie 

3^8 

3^16 

2iVi8 

2"/l8 

27ie 
2Vie 
2yie 

5 

4'Vi8 

4Vl8 

70's  or  72's  

4Vi8 

BO'S 

100's 

112's 

1  ^O  S  •■■••■■••••••••••■••■ 

163's 

200's 

4Vl8 

3^yi8 

3"A8 

3«/l6 

3V,e 
3Vi8 

252s ". 

288's  ..„ 

324s 

2'^18 

2V.e 
2«yie 

3.  Paragraph  (a)(2)(i)(c)  of  §  906.340  is 
amended  by  redesignating  "Table  I"  as 
"Table  D". 

4.  Paragraph  (a)(2)(ii)  of  §  906.340  is 
revised  to  read  as  follows: 

§906.340     'Container,  pacK.  ar,c  cor-.iai.nt" 
marking  regulations. 

(a)  *   '    • 

(2)*   *   * 

(ii)  Grapefruit.  Grapefruit,  when 
packed  in  any  box,  bag  or  carton,  shall 
be  within  the  diameter  limits  specified 
for  the  various  pack  sizes  in  7  CFR 
51.630(c)  of  the  United  States  Standards 
for  Grades  of  Grapefruit  (Texas  and 
States  other  than  Florida,  California, 
and  Arizona):  Provided,  That  the 
minimum  diameter  limit  for  pack  size 
36  grapefruit  shall  be  4*Vi6  inches  and 
the  maximum  diameter  Umit  shall  be 
5«/i6  inches;  Provided,  That  the 
minimum  diameter  limit  for  pack  size 
96  grapefruit  shall  be  3°/i6  inches  and 
for  pack  size  112  grapefiiiit  shall  be  3Vi6 
inches;  and  Provided  further.  That  any 


grapefruit  in  boxes  or  cartons  shall  be 
padced  in  accordance  with  the 
requirements  of  standard  pack. 

•  •        *        •        • 

5.  Section  906.365  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 

follows: 

^906. 3&S     'exas  Oranofc  ariG  Graperrult 
Regulation  34. 

(a)  *  *  * 

(4)  Such  grapefruit  are  at  least  pack 
size  96,  except  that  the  minimum 
diameter  limit  for  pack  size  96 
grapefruit  in  any  lot  shall  be  3Vie 
inches:  Provided,  that  any  handler  may 
handle  grapefruit,  which  are  smaller 
than  pack  size  96,  if  such  grapefruit 
grade  at  least  U.S.  No.  1  and  they  are  at 
least  pack  size  112,  except  that  the 
minimum  diameter  limit  for  pack  size 
112  grapefruit  in  any  lot  shall  be  3Vi6 
inches. 

*  *        *        *        « 

Dated:  August  16. 1996. 
Robert  C.  Keenejr, 

Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  96-21331  Filed  8-20-96;  8:45  am] 
BILUNQ  CODE  3410-02-P 


7  CFP  Pa-ts  P''  ■*  .5id  9a 
[Docket  No.  FV9&-811-2FR] 

Limes  Grown  in  Florida  and  Imported 
Limes;  Change  in  Regulatory  Period 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  suspension. 

summary:  This  rule  suspends  the 
regulatory  period  currently  prescribed 
under  the  lime  marketing  order  and  the 
lime  import  regulations.  The  marketing 
order  regulates  the  handling  of  limes 
grown  in  Florida  and  is  administered 
locally  by  the  Florida  Lime 
Administrative  Committee  (committee). 
By  temporarily  reducing  the  regulatory 
period  and  its  associated  costs,  this  rule 
should  decrease  industry  expenses  and 
allow  the  committee  to  evaluate  its 
impact.  The  changes  in  import 
requirements  are  necessary  under 
section  Be  of  the  Agricultural  Marketing 
Agreement  Act  of  1937. 
EFFECTIVE  DATES:  June  1, 1997,  through 
December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA,  P.O.  Box 
2276,  Winter  Haven,  Florida  33883; 
telephone:  (941)  299-4770,  Fax:  (941) 
299-5169;  or  Caroline  Thorpe, 
Marketing  Order  Administration 
Branch.  F&V.  AMS.  USDA,  room 
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2522-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456:  telephone:  (202)  720- 
8139,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  lay  Guerber.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  rooiB  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax   (202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  IS  issued  uiider  Marketing 
Agreement  and  Marketing  Order  No. 
911  (7  CFR  Part  911).  as  amended, 
re^ulating  the  handling  of  limes, 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-€74), 
hereinafter  referred  to  as  the  "Act," 

This  final  rule  is  also  issued  under 
section  8e  of  the  Act,  which  provides 
that  whenever  certain  specified 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities 

Th«  Department  of  Agricultvue 
(Department)  is  i.ssuing  this  rule  in 
conformance  with  Executive  Order 
12866 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  pohcies.  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  heanng  on  the  petition.  After  the 
hearing  the  Secretary  would  nUe  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 


There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
imder  section  8e  of  the  Act. 

Piu^uant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  final  rule  on  small 
entities. 

The  piupose  of  the  RFA  is  to  fit 
regiUatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  estabfished  under 
Federal  marketing  orders. 

There  are  approximately  10  handlers 
subject  to  regulation  under  the  order 
and  about  115  producers  of  Florida 
limes.  There  are  approximately  35 
importers  of  limes.  Small  agricultiu-al 
service  firms,  which  include  lime 
handlers  and  importers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
\han  $5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  these  handlers,  producers, 
and  importers  may  be  classified  as  small 
entities. 

This  rule  changes  the  regulatory 
period  by  suspending  both  the  domestic 
and  import  regulations  from  June  1, 
1997  through  December  31,  1997.  By 
temporarily  reducing  the  regulatory 
period  and  its  associated  costs,  this  rule 
should  provide  a  decrease  in  industry 
expenses.  Both  large  and  small  growers, 
handlers  and  importers  should  benefit 
bom  the  reduced  costs  of  no 
regulations,  such  as  no  inspection  fees 
during  the  deregtdated  period. 

In  addition,  small  handlers  usually 
use  block  inspection.  Under  block 
inspection,  the  fruit  is  packed  and 
palletized,  and  then  inspection  is 
requested.  The  handler  must  wait  for  an 
available  Federal-State  inspector  to 
inspect  and  certify  the  limes  prior  to 
shipment.  Larger  facilities  use 
continuous  inspection  because  their 
volume  of  fruit  justifies  the  constant 
presence  of  an  inspector.  By  relaxing 
regulations  for  this  seven  month  period, 
small  handlers  will  benefit  by  being  able 
to  ship  fi^t  without  the  delay  of 
waiting  for  an  inspector.  Small  and  large 


handlers  should  both  t)enefit  from  the 
reduction  in  inspection  costs  and 
committee  expenses  from  fewer 
meetings  and  less  compliance 
monitoring.  Therefore,  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Section  911  48  of  the  lime  marketing 
order  provides  authority  to  issue 
regulations  establishing  specific  pack, 
container,  grade  and  size  requirements. 
These  requirements  are  specified  under 
Sections  911,311,  911  329  and  911,344, 
Section  911.51  requires  inspection  and 
certification  that  these  requirements  are 
met.  Currently,  there  is  no  regulatory 
period  stated  in  the  order,  and  these 
regulations  are  applied  on  a  continuous 
year-round  basis. 

This  rule  changes  the  regulatory 
period  by  suspending  both  the  domestic 
and  import  regulations  from  June  1, 
1997  through  December  31.  1997.  The 
committee  met  on  December  13,  1995, 
and  in  a  vote  of  six  in  favor  and  four 
opposed,  recommended  a  change  in  the 
regulatory  period. 

There  is  general  agreement  in  the 
industry  for  the  need  to  reduce  costs 
and  increase  grower  returns  under 
Current  market  conditions.  The 
committee  made  this  recommendation 
to  decrease  industry  expenses  by 
reducing  the  regulatory  period  and  its 
associated  costs.  Prior  to  Hurricane 
Andrew,  there  were  approximately 
6,500  producing  acres  of  limes  in  the 
production  area.  Currently,  there  are 
approximately  1,500  acres  of  producing 
brae  trees  Ln  the  production  area. 
Growers  are  expending  approximately 
$.2,500  per  acre  to  plant  new  groves  and 
replant  lo^t  ones.  They  are  also 
spending  approximately  $1,500  per  acre 
per  year  to  maintaining  new  groves  of 
young  trees  which  will  not  produce  fruit 
in  commercially  significant  volumes  for 
several  years,  thus,  giving  no  return  for 
their  investments. 

During  the  1991-1992  season,  prior  to 
Hurricane  Andrew,  assessments  were 
collected  on  1,682.677  bushels.  In  the 
1993-1994  and  the  1994-1995  seasons, 
after  the  storm,  assessments  were 
collected  on  228,455  bushels  and 
283,977  bushels  respectively.  Lost 
income  from  reduced  volume  and  the 
•costs  of  replanting  and  maintaining 
groves,  with  no  immediate  monetary 
return,  has  caused  the  industry  to  seek 
cost  saving  measures. 

Historically,  the  June  1  through 
December  31  period  is  a  time  when  fruit 
is  plentiful,  pnces  are  low,  and  the 
overall  quality  of  the  crop  is  good  for 
both  domestic  and  imported  supplies. 
The  committee  maintains  that  under 
these  abundant  and  good  quahty  fruit 
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conditions,  competition  and  market 
demand  will  keep  quality  standards 
high. 

Conversely,  during  the  time  period 
January  1  through  May  31.  past  seasons 
have  showm  that  for  both  domestic  and 
imported  fruit,  skins  are  thicker,  the 
juice  content  is  lower  and  supplies  of 
fruit  are  limited.  Because  the  temptation 
to  ship  poor  quality  is  greater  under 
these  high  demand  and  low  supply 
conditions,  the  committee  believes 
regulations  are  necessary  to  prevent 
poor  quality  fruit  from  entering  and 
damaging  the  lime  market.  Therefore, 
the  committee  believes  that  for  the 
period  June  1,  1997  through  December 
31,  1997,  pack,  container,  grade  and  size 
regulations  can  be  suspended. 
Competition  under  good  quality  and 
high  supply  conditions  should  protect 
the  consumer  from  poor  quality  fruit 
entering  market  during  the  deregulated 
period.  The  application  of  regulations 
from  January  1  through  May  31  will 
insure  uniform  quality  throughout  the 
year.  The  committee  will  evaluate  the 
impact  of  this  action  on  the  market  at 
the  end  of  the  suspension. 

Growers,  handlers  and  importers 
should  benefit  from  the  reduced  costs  of 
no  regulations,  such  as  no  inspection 
fees  during  the  deregulated  period. 
Committee  expenses  should  also  be 
reduced  by  requiring  fewer  meetings 
and  less  compliance  monitoring. 
Reporting  requirements  are  not  affected 
by  this  change,  and  handler  reports  will 
continue  to  be  collected  during  the 
period  of  suspension. 

Several  alternatives  to  this  action 
were  discussed  by  the  committee.  One 
alternative  was  to  leave  the  regulations 
in  place  vear-round.  This  alternative 
was  re)ected  by  the  committee  because 
the  need  to  take  some  action  was 
considered  necessary  under  current 
market  conditions.  It  was  argued  that 
when  these  regulations  were  put  in 
place,  the  quaUty  of  both  the  domestic 
and  imported  lime  supply  varied 
greatly.  Over  the  years,  improved 
agricultural  practices  have  produced  a 
more  consistent,  high  quality  lime 
supply.  This  is  particularly  true  during 
the  June  through  December  time  period. 

Another  alternative  raised  was  to 
terminate  the  marketing  order.  Although 
seriously  considered,  committee 
members  rejected  the  idea  under 
arguments  that  during  the  January 
through  May  time  period  when  supplies 
are  reduced  and  juice  content  of  all 
limes  is  lower,  poor  quality  fruit  could 
enter  the  market.  Consumer 
dissatisfaction  with  poor  quality  limes 
could  lead  to  product  rejection  and 
substitution  with  lemons,  causing  lost 
market  share. 


This  rule  represents  a  compromise  of 
the  alternatives  considered.  The 
committee  believes  that  this  change  will 
provide  the  consumer  with  quality  fruit 
throughout  the  year,  while  reducing 
industry  costs. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  changes  the  regulatory 
period  under  the  domestic  handling 
regulations,  a  corresponding  change  to 
the  import  regulations  must  also  tie 
implemented. 

Minimum  grade  and  size 
requirements  for  limes  imported  into 
the  United  States  are  currently  in  effect 
under  Section  944.209  (7  CFR  944.209). 
This  rule  will  result  in  relaxed  import 
requirements  because  the  lime  import 
regulations  will  not  be  in  effect  during 
the  period  June  1, 1997,  through 
December  31, 1997.  This  should  reduce 
costs  to  importers. 

Mexico  is  the  largest  exporter  of  limes 
to  the  United  States.  During  the  1994- 
95  season,  Mexico  exported  6,075,685 
bushels  to  the  United  States,  while  all 
other  sources  shipped  a  combined  total 
of  201.053  bushels  during  the  same  time 
period.  The  majority  of  Mexican  imports 
enter  the  United  States  between  June  1 
and  December  31,  the  deregulated 
period  covered  in  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  May  8, 
1996.  Federal  Register  (61  FR  20754), 
with  a  30-day  comment  period  ending 
June  7,  1996.  The  comment  period  was 
extended  to  July  8,  1996,  through  a 
notice  published  in  the  June  26.  1996, 
Federal  Register  (61  FR  33047).  Eight 
comments  were  received.  Three 
comments  recommended  modifications 
to  the  proposed  rule,  and  five  comments 
opposed  the  proposed  rule. 

The  three  comments  requesting 
modification  to  the  proposed  rule  were 
submitted  by  the  committee 
administrator,  Gail  Knodel,  on  behalf  of 
the  committee.  The  first  comment 
requested  that  the  proposed  rule  be 
modified  from  a  permanent  change  to  a 
one  year  trial  basis.  On  April  17,  1996, 
this  recommendation  was  f>assed  by  the 
committee  on  a  majority  vote  of  seven 
in  support,  none  against  and  one 
abstention.  The  committee  modified  its 
original  position  because  it  believes  that 
it  is  important  that  this  change  be 
thoroughly  evaluated  before  making  the 
suspension  on  a  permanent  basis.  At  the 
end  of  the  trial  year,  the  committee  will 
evaluate  the  impact  of  this  action  on  the 


industry  and  determine  if  continuation 
is  justified. 

The  second  committee  comment 
requested  an  extension  of  the  comment 
period.  This  request  was  made  due  to 
the  complexity  of  the  proposed  rule  and 
the  potential  impact  of  the  proposed 
changes  to  the  industry.  A  reopening  of 
the  comment  period  was  granted  by  the 
Department  and  published  in  the  June 
26.  1996.  Federal  Register  (61  FR 
33047). 

The  third  committee  comment  was  a 
request  to  make  the  effective  date  of  the 
rule  Jime  1, 1997.  Because  the  extension 
of  the  comment  period  would  delay  the 
effective  date  of  a  final  rule,  making  it 
impossible  to  begin  the  period  of 
deregulation  effective  June  1,  1996.  the 
committee  voted  to  postpone  the 
effective  date  to  allow  for  a  continuous 
period  of  deregulation  from  June  1  to 
E)ecember  31.  The  committee  believes 
that  this  wall  be  beneficial  for  handlers. 
The  conmiittee  also  believes  that  this 
will  allow  for  a  more  accurate  analysis 
of  the  im{>act  of  the  suspension.  The 
recommendation  to  change  the  effective 
date  to  June  1.  1997.  was  made  by 
unanimous  vote  of  the  committee.  This 
rule  has  been  modified  to  reflect  the 
committee's  recommendations. 

The  five  opposing  comments  were 
submitted  by  Steve  Biondo,  grower; 
Gregory  P.  Nelson,  president  of  Bernard 
Egan  &  Company,  grower/ importer, 
Barney  W.  Rutzke,  president  of  Barney 
W.  Rutzke,  Inc.,  grower/handler;  Tina 
Marie  Rutzke,  operations  manager  of 
Florida  Brands  Inc.,  grower/handler; 
and  the  fifth  was  jointly  submitted  by 
Herbert  Yamamura,  president  of 
LIMECO,  Inc.,  grower/handler;  Joe 
Guggino,  registered  agent  for  Primo 
Groves,  Inc.,  grower;  Richard  Takeshita, 
grower;  Edna  Batho,  grower;  Elizabeth 
Harrill.  grower;  Robert  Yamamura. 
grower;  Donald  Strock.  grower;  and 
April  Yamamura,  grower. 

All  of  the  opposing  comments 
expressed  concerns  that  loss  of 
regulation  and  the  associated  quality 
standards  will  result  in  poor  quality 
limes  on  the  market  and  consumer 
dissatisfaction.  Ms.  Rutzke  states  that 
the  loss  of  regulations  will  lead  to 
consumer  rejection  of  limes  and  the 
substitution  of  lemons,  causing  a  loss  of 
overall  market  share.  Both  the  comment 
of  Mr.  Rutzke  and  the  jointly  signed 
comment  expressed  concerns  that  low 
quahty  imported  limes  will  be  dumped 
on  the  domestic  market. 

The  committee,  upon  further 
discussion,  shared  these  concerns,  and 
therefore  recommended  that  the 
proposed  rule  be  modified  from  a 
permanent  change  to  a  one  year  trial 
basis.  The  committee  believes  that  there 


43144    Federal  Register  /  Vol.  61,  No.  163  /  Wednesday,  August  21.  1996  /  Rules  and  Regulations 


is  an  adequate  supply  of  high  quality 
limes  to  meet  consumer  demands 
during  the  requested  deregulation 
period  However,  the  committee  also 
believes  that  a  test  of  the  deregulation 
penod  will  determine  if  consumer 
demand  will  keep  quality  high  or  result 
in  substitution  of  lemons  and  loss  of 
market  share. 

Four  of  the  opposing  comments  allege 
that  the  proposed  rale  was  passed  by  a 
committee  with  unqualified  members 
seated,  and  therefore  the  proposal 
should  not  have  been  acted  on  by  the 
Department  C'ommenters  claim  that, 
when  the  original  recommendation  was 
made  on  December  13,  1995,  some 
members  were  serving  in  positions  that 
they  were  not  qualified  to  hold. 
However,  since  that  time,  a  new 
committee  has  been  seated.  At  its 
organizational  meeting  on  April  17, 
1996.  the  newlv  elected  members  of  the 
committee  took  up  the  discussion  of  the 
suspension  The  new  committee  voted 
to  recommend  that  the  proposed  rule  be 
mtxiified  from  a  permanent  change  to  a 
one  vear  trial  basis  Consequently,  the 
changes  provided  for  in  this  rule  were 
affirmed  by  the  current  committee  with 
a  ma)ority  vote  of  seven  in  support, 
none  opposed,  and  one  abstention. 

The  jointly  signed  comment  disagreed 
with  the  proposed  rule's  contention 
that,  historically,  the  June  1  through 
December  31  period  is  a  time  when  firuit 
pnces  are  low.  and  the  overall  quality 
of  the  crop  is  good.  They  argued  that 
prices  in  June,  September,  October, 
November  and  December  often  have 
differed  from  year  to  year,  between  low 
to  moderately  high,  and  that  lime  prices 
in  1993  and  1994  remained  moderate 
during  the  months  of  July  and  August. 

In  terms  of  quality,  they  state  that 
during  the  |une  through  December  time 
period,  quality  is  not  considered  high 
quality.  For  example,  they  state  there  is 
a  relatively  large  amount  of  stylar-end 
breakdown,  which  is  a  weakening  of  the 
rind  at  the  fruit's  blossom  end  which 
deteriorates  over  time.  In  its 
deliberations  of  this  rule,  the  committee 
considered  the  availability  of  quality 
fruit  during  the  proposed  period  of 
suspension  The  proposed  rule  noted 
that  historically  prices  are  low,  and  the 
overall  quality  of  the  crop  is  good, 
indicating  a  trend  and  general  view  of 
the  time  period.  This  does  not  mean  to 
imply  that  fluctuations  do  not  occur 
during  various  months  within  the 
period  or  from  year  to  year.  However, 
dunng  the  period  from  June  to 
December,  juice  content  improves,  fruit 
matures,  and  the  overall  quality  of  limes 
is  better  The  committee  plans  to  review 
the  effects  of  the  suspension  on  the 


market,  and  base  further  action  on  its 
analysis. 

After  thoroughly  analyzing  the 
conunents  received  and  other  available 
information,  the  Department  has 
concluded  that  this  final  rule  is 
appropriate. 

hi  accordance  vsdth  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  the  provisions  of  the  regulations  to 
be  suspended,  as  hereinafter  set  forth, 
no  longer  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

List  of  Subjects 

7CFRPart911 

Limes,  Marketing  agreements, 
Reporting  euid  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  911  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  911  and  944  continues  to  read  as 
follows: 

Anthority:  7  U.S.C,  601-674. 

PART  911— UMES  GROWN  IN 
FLORIDA 

H911^11. 911.329, 911.344    [Amended] 

2.  Effective  June  1, 1997,  through 
December  31, 1997,  §§911.311.  911.329, 
and  911.344  are  suspended. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

§944.209    [Amended] 

3.  Effective  June  1, 1997,  thiough 
December  31, 1997,  §944.209  is 
suspended. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[PR  Doc.  96-21210  Filed  8-20-96;  8:45  ami 

BaiMO  COOe  3410-02-P 


7  CFR  Part  947 

pocket  No.  FV96-e47-1  FIR] 

Oregon-Califomla  Potatoes; 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


SUMMARY:  The  Department  of 
.Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  an  addition,  the 
provisions  of  an  interim  final  rule  that 
established  an  assessment  rate  for  the 
Oregon-California  Potato  Committee 
(Committee)  under  Marketing  Order  No. 
947  for  the  1967-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  Irish  potatoes  grown  in 
Oregon-California.  Authorization  to 
assess  potato  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program. 

EFFECTIVE  DATE:  Effective  on  July  1, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Program  Assistant, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456, 
telephone  202-720-9918,  FAX  202- 
720-5698,  or  Teresa  L.  Hutchinson. 
Marketing  Specialist,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369,  1220 
Southwest  Third  Avenue,  Portland,  OR 
97204.  telephone  503-326-2724,  FAX 
503-326-7440.  Small  businesses  may 
request  information  on  compliance  with 
this  regulation  by  contacting:  Jay 
Guerber,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
2491.  ¥.\X  202-720-5698 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  114  and  Order  No.  947,  both  as 
amended  (7  CFR  part  947),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Oregon-California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act," 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
m  effect,  Oregon-California  potato 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  begiiming  July  1, 


UMI 
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1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  anv  State  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  admmistrative 
proceedings  must  be  exhausted  before 
parties  may  hie  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cormection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruUng. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (FRA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  550 
producers  of  Oregon-California  potatoes 
in  the  production  area  and 
approximately  40  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon-Califomid  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  Oregon-California  potato 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 


of  Oregon -Can  forma  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  pubUc  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  March  28. 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $61,200  and  an 
assessment  rate  of  $0,005  per 
hundredweight  of  potatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $46,200.  The 
assessment  rate  of  $0,005  is  $0,001  less 
than  last  year's  estabUshed  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$30,000  for  an  agreement  wdth  the 
Oregon  Potato  Commission  to  provide 
services  to  the  Committee  and  $8,100 
for  a  contingency  fund.  Budgeted 
expenses  for  these  items  in  1995-96 
were  $24,000  and  $100,  respectively. 
The  contingency  fund  was  increased  as 
the  Committee  is  considering  a  possible 
marketing  research  and  development 
project  in  conjunction  with  the  Oregon 
Potato  Commission. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Oregon-California 
potatoes.  Potato  shipments  for  the  year 
are  estimated  at  7,400,000 
hundredweight  which  should  provide 
$37,000  m  assessment  income.  Income 
derived  from  handler  assessments,  along 
wi\h  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  writhin  the 
maximum  permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  pubUshed  in  the  May  31, 
1996,  issue  of  the  Federal  Register  (61 
FR  27247).  That  interim  final  rule  added 
a  new  subpart  heading — Assessment 
Rates  and  §  947.247  to  estabfish  an 
assessment  rate  for  the  Committee.  That 
rule  provided  that  interested  persons 
could  file  comments  through  July  1, 
1996.  No  comments  were  received. 

"This  action  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  will 
be  offset  by  the  benefits  derived  from 
the  operation  of  the  marketing  order. 
Therefore,  the  AMS  has  determined  that 
this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

The  assessment  rate  estabUshed  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Conunittee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  pubUc  and  interestml 
persons  may  express  their  views  at  thee 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1996-97  budget  and  those 
''or  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

This  final  rule  also  adds  a  new 
subpart  heading — Handling  Regulations 
to  the  Code  of  Federal  Regulations 
immediately  preceding  §947.340 
Handling  regulation. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
began  on  July  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  potatoes  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period,  and  no  comments  were  received. 
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List  of  Subjects  in  7  CFR  Part  947 

Mariceting  agreementh,  Potatoes, 
Kir'purting  diui  recordkeeping 
requirements. 

Accordingly,  ttie  interim  final  rule 
amending  7  CFR  part  947  which  was 
published  at  61  FR  27247  on  May  31, 
1996,  IS  adopted  as  a  final  rule  with  the 
following  change: 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SISKIYOU  COUNTIES, 
CALIFORNIA,  AND  IN  ALL  COUNTIES 
IN  OREGON  EXCEPT  MALHEUR 
COUNTY 

1   The  authority  citation  for  7  CFR 
part  947  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
PART  947— {AMENDED] 

2.  Part  947  is  amended  by  adding  a 
new  subpart  heading  immediately 
preceding  §947.340  to  read  as  follows: 

Note:  This  subpart  heading  will  apptear  in 

the  Code  of  Federal  Regulations. 

Subpart — Handling  Regulations 

[)ated   August  h    ;9wh 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
TR  Dor  (1^2066  2  Filed  8-20-96;  8:45  am) 

BILUNQ  COOe  M10-02-M 


7  CFR  Part  953 

[Docket  No  FV96-953-1  FIR] 

Southeastern  Potatoes;  Assessment 
Rate 

agency:  Agricultural  Marketing  Service, 

l\sDA. 

actkdn:  Final  rule. 

SUMMARY:  The  Department  of 
.Agriculture  (Department)  is  adopting  as 
a  fina!  rule,  with  an  addition,  the 
provisions  of  an  interim  final  rule  that 
established  an  assessment  rate  for  the 
Southeastern  Potato  Committee 
(Committee)  under  .Marketing  Order  No. 
953  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  Irish  potatoes  grown  in  two 
southeastern  States  (Virginia  and  North 
Carolina).  Authorization  to  assess  potato 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
DATES:  Effecti%'e  nn  June  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Martha  Sue  Clark,  Program  Assistant, 
.Marketing  Order  .Administration 
Branch,  Fruit  and  Vegetable  Division, 


AMS.  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-9918.  FAX  202- 
720-5698.  Small  businesses  may  request 
information  on  compUance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Ch'der  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room 
2523-S.  Washington,  DC  20090-6456, 
telephone  202-720-2491,  FAX  202- 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  tmder  Marketing  Agreement 
No.  104  and  Order  No.  953.  both  as 
amended  (7  CFR  part  953,  regulating  the 
handling  of  Irish  potatoes  grown  in  two 
southeastern  States  (Virginia  and  North 
Carolina),  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultiiral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  tmder 
Executive  Order  12988,  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  Virginia-North  Carolina  potato 
handlers  are  subject  to  assessments. 
Fimds  to  administer  the  order  are 
derived  firom  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  beginning  June  1. 
1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  of  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiHty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 


has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulator}'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  150 
producers  of  Southeastern  potatoes  in 
the  production  area  and  approximately 
60  handlers  subject  to  regulation  under 
the  marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  armual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  amiual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Southeastern  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  Southeastern  potato  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Southeastern  potatoes.  They  are 
famihar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  April  18.  1996. 
and  unanimously  recommended  1996- 
97  expenditures  of  $12,000,  the  same  as 
last  year,  and  an  assessment  rate  of 
$0.0075  per  hundredweight.  The 
assessment  rate  of  $0.0075  is  $0.0025 
higher  than  last  year's  established  rate. 
The  major  expenditures  include  $7,800 
for  the  manager's  and  secretarial  salaries 
and  $900  for  travel  expenses. 

The  assessment  rate  recommended  by 
the  Committee  was  based  on  last  year's 
shipments  of  1,549.268  hundredweight 
of  Southeastern  potatoes,  which  should 
provide  $11,619,51  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  vdthin 
the  maximum  permitted  by  the  order. 
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An  interim  final  rule  regarding  this 
action  was  published  in  the  May  31. 
1996,  issue  of  the  Federal  Register  (61 
FR  27248).  That  interim  tinarrme  added 
a  new  subpart  heading — Assessment 
Rates  and  §  953.253  to  establish  an 
assessment  rate  for  the  Committee.  That 
rule  provided  that  interested  persons 
could  file  comments  through  July  1 , 
1996.  No  comments  were  received. 

While  this  rule  wall  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
Hou'e\er.  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary   The 
Committee's  199&-97  budget  and  those 
for  subsequent  fiscal  periods  v«ll  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  .Act. 

This  final  rule  also  adds  a  new 
subpart  heading — Handling  Regulations 
to  the  Code  of  Federal  Regulations 
immediately  preceding  §953.322 
Handling  regulation. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  .'^0  davs  after 
publication  in  the  Federal  Register 


because;  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
began  on  June  1 ,  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  potatoes  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period,  and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  953 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  953  which  was 
published  at  61  FR  27248  on  May  31, 
1996,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

1.  The  authority  citation  for  7  CFR 
part  953  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
PART  95a— [ADDED] 

2.  Part  953  is  amended  by  adding  a 
new  subpart  heading  immediately 
preceding  §  953.322  to  read  as  follows: 

Note:  This  subpart  heading  will  appear  in 
the  Code  of  Federal  Regulations. 

Subpart — Handling  Regulations 

Dated:  August  8, 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  96-20661  Filed  8-20-96;  8:45  am] 
BNJJNG  CODE  341[>-02-P-M 


Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1980 
RIN  057S-^B29 

Future  Recovery  of  Losses  Paid  on 
Liquidated  Guaranteed  Loans 

agency:  Farm  Service  Agency,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Agency  is  amending  its 
guaranteed  farm  credit  program 


regulations  to  establish  new  policies 
and  procedures  on  the  release  of 
guaranteed  loan  borrowers  and 
cosigners  from  liability.  This  action  will 
define  guaranteed  lenders'  release 
authorities  and  standardize  procedures 
for  reporting  post  loss  claim  collection 
results  to  the  Agency.  The  intended 
effect  is  to  maximize  collections  from 
unsatisfied  guaranteed  accounts  and  to 
minimize  the  financial  loss  to  the 
Government. 

EFFECTIVE  DATE:  September  20. 1996. 
FOR  FURTHER  INFORMA'^iON  CONTACT: 
Phillip  Elder,  Senior  Loan  Officer,  Farm 
Service  Agency  (FSA),  Farm  Credit 
Programs  Loan  Servicing  Division,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Ag  Box  Code  0523,  Washington, 
D.C.  20013-2415,  or  at (202) 720-9053. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  reviewed  under 
E.0. 12866  and  has  been  determined  to 
be  a  significant  regulatory  action. 

Executive  Order  12372 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24,  1983) 
and  FmHA  Instruction  1940-J,  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  are 
excluded  from  the  scope  of  E.O.  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  and  has  met  the  provisions 
of  E.O.  12372  and  FmHA  Instruction 
1940-J. 

Federal  Assistance  Program 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  the  issuing 
agencies  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quaUty  of  the 
himian  environment,  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  E.O.  12778,  Qvil 
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Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  11  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
a  notice  and  request  for  comments  (61 
FR  11183.  March  19.  1996)  was 
published  announcing  the  Agency's 
request  for  an  addendum  to  an  approved 
information  collection  for  the  farm 
credit  programs  guaranteed  loan 
regulations  required  by  the  amendments 
to  7  CFR  part  1980  set  forth  in  this  rule. 
No  comments  were  received.  The 
existing  information  collection 
requirements  were  previously  approved 
by  OMB  under  the  provisions  of  44 
U.S.C.  35  and  assigned  OMB  control 
number  0575-0079.  which  was  later 
renumbered  0560-0155.  A  revised 
information  collection  submission  will 
be  submitted  to  OMB  for  their  approval. 

I  nfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Discussion  of  Final  Rule 

This  final  rule  establishes 
standardized  procedures  for  following 
up  with  lenders  for  future  collections  on 
loans  that  resulted  in  a  loss  to  the 
Government.  These  policy  changes  will 
strengthen  Agency  regulations  on 
monitoring  loan  accounts  and  will 
maximize  recoveries  on  liquidated 
accounts.  The  proposed  rule  was 
published  on  May  5,  1994,  (59  FR 
23173-74)  with  a  comment  period 
ending  July  5, 1994. 

This  change  is  being  made  in 
response  to  recommendations  from  the 
USDA,  Office  of  Inspector  General 
(OIG).  OIG  foimd  that  the  Fanners  Home 
Administration  (FmHA)  had  no 
procedures  to  monitor  subsequent 
recoveries  by  lenders  from  defaulted 
guaranteed  loan  borrowers  (OIG  Audit 
Number  04099-118-Te,  June  11,  1987). 
The  audit  recommendations  involved 
guaranteed  farmer  programs  loans  of 
FmHA.  The  FmHA  Fanner  Programs 
loans  are  now  administered  as  Farm 
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Credit  Programs  by  FSA.  The  other 
guaranteed  loan  programs  of  FmHA  are 
now  administered  by  various  agencies. 
Water  and  Waste  disposal  facility  loans 
are  administered  by  the  Rural  UtiUties 
Service  (RUS),  Housing  and  Conununity 
Programs  loans  are  administered  by  the 
Rural  Housing  Service  (RHS)  and 
Business  and  Industrial  loans  and 
Nonprofit  National  Corporations  loans 
are  administered  by  the  Rural  Business- 
Cooperative  Service  (RBS).  This 
reorganization  was  authorized  by  the 
Federal  Crop  Insurance  Reform  and 
Department  of  Agricultxire 
Reorganization  Act  of  1994  (Pub.  L. 
103-354).  The  proposed  rule  contained 
changes  to  7  CFR  part  1980  subpart  A. 
in  addition  to  subpart  B.  Since  USDA 
has  been  reorganized,  the  rule  has  been 
revised  to  delete  the  proposed  changes 
to  subpart  A.  FSA.  RUS,  RHS.  and  RBS 
are  jointly  issuing  this  rule  due  to  joint 
ownership  of  chapter  XVIII.  title  7.  Code 
of  Federal  Regulations,  although  FSA 
will  be  affected  only.  RUS,  RHS,  and 
RBS  are  in  the  process  of  revising  the 
regulations  for  their  respective  agencies. 

Five  conunent  letters  were  received 
by  the  close  of  business  on  July  5, 1994. 
Comments  were  received  from  several 
groups  representing  the  farming  and 
lending  community,  including  a  State 
Commissioner  of  Agriculture.  FSA 
employees,  the  American  Bankers 
Association  and  the  Farm  Credit 
Council. 

One  commenter  suggested  that  the 
reporting  requirements  would  place 
additional  burdens  upon  the  County 
Office  and  that  the  FSA  St.  Louis  KCMO 
Finance  Office  (formerly  FmHA 
National  Finance  Office)  has  the 
capability  to  generate  these  reports. 
However,  the  County  Office  is  currently 
required  to  follow  up  with  lenders  for 
a  5-year  period.  This  regulation  simply 
provides  a  specific  method  of  reporting. 
Requiring  the  Coimty  Supervisor  to 
perform  the  follow-up  contact  assures 
that  a  response  will  be  provided  and 
direct  contact  is  assured.  This 
commenter  also  stated  that  the 
regulation  should  address  what  happens 
after  the  3-year  period  of  follow-up  with 
the  lender  is  completed.  Consequently, 
the  Agency  has  clarified  the  rule.  Also, 
the  Agency  plans  to  use  internal 
Administrative  directives  and 
instructions  to  address  additional  issues 
concerning  actions  after  the  3-year 
follow-up  is  complete. 

One  commenter  was  concerned  about 
the  additional  reporting  burden  that  this 
rule  will  place  on  lenders.  However,  the 
regulation  simply  provides  for  a 
standardized  method  of  reporting; 
information  lenders  are  already 
responsible  for  gathering.  Lenders  are 


currently  required  to  monitor  liquidated 
guaranteed  loan  accounts  for  a  5-year 
period.  This  regulation  simply  provides 
a  format  for  reporting  their  findings, 
where  none  existed  previously.  The 
internal  use  forms  are  not  published, 
but  are  available  for  pubhc  viewing  by 
contacting  the  FSA  Management 
Services  Division.  Information 
Management  Branch.  PO  Box  2415, 
Washington.  DC.  20013-2415. 

.■\  commenter  suggested  that 
"Adequate  Compensation/ 
Consideration"  in  the  proposed  rule  be 
removed  and  replaced  with  a  reference 
to  FmHA  Instruction  1956-B,  "Debt 
Settlement — Farmer  Programs  and 
Housing."  This  same  commenter  stated 
that  the  Agency  would  save  a 
considerable  amount  of  cost  and  time  if 
the  borrower  was  encouraged  to  apply 
for  debt  settlement  at  the  time  the  loss 
claim  is  submitted.  FmHA  Instruction 
1956-B  applies  to  debts  owed  the 
Federal  Government  for  certain  USDA 
loan  programs.  However,  under  a  Loan 
Note  Guarantee  or  Contract  of 
Guarantee,  the  debt  is  owed  to  the 
lender  and  guaranteed  debts  are  settled 
by  the  lender.  FS.'H  as  guarantor  only 
reviews  information  provided  by  the 
lender  to  determine  whether  or  not  a 
release  request  will  be  concurred  with. 
FSA,  in  its  role  as  loan  guarantor,  does 
not  work  directly  with  the  borrower. 
After  a  loss  claim  is  paid,  the 
Government  does  not  become  a  creditor 
of  the  farmer  or  rancher.  If  the  debt  is 
not  released,  the  lender  has  the 
responsibility  to  follow  up  with  the 
borrower  after  a  loss  claim  is  paid  and 
remit  the  correct  percentage  back  to  the 
Government  in  accordance  with  their 
guarantee.  Success  with  recoveries  after 
Uquidation  and  findings  of  OIG  audits 
discourage  a  simultaneous  loss  claim 
payment,  settlement  and  release. 
Therefore,  this  suggestion  was  not 
adopted. 

Another  commenter  noted  that  the 
proposed  rule  stated  in  part  "A  lender 
may,  with  FmHA's  concunence,  release 
a  bonower  and/or  cosigner  from 
liability  only  when  adequate 
compensation/consideration  is 
received."  This  commenter 
recommended  that  this  statement  be 
changed  to  the  following:  "A  lender 
may,  with  FSA's  concurrence,  release  a 
bonower  or  cosigner  from  liabihty  only 
when  adequate  compensation  is 
received  or  it  is  mutually  agreed  that 
there  is  very  little  probability  of 
recovery  from  the  bonower  or 
cosigner."  We  have  adopted  this 
comment  in  the  final  rule.  This  same 
commenter  stated  that  the  intended 
effect  of  the  proposed  rule  is  a  positive 
move  to  minimize  losses  incuned  by 
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FSA  and  ensure  lenders  continue 
collection  efforts  on  those  loans  in 
which  the  borrower  has  not  been 
released  from  liabilit\ 

Another  interested  party  commented 
that  the  annual  audit  rules  are  an 
expense  and  a  burden  to  them.  This 
respondent  indicated  a  desire  for 
removal  of  all  loss  claim  follow-up 
requirements  from  guaranteed  loan 
regulations.  The  Agency  has  determined 
that  current  requirements  will  be 
reduced  by  this  rule  and  the 
requirements  of  this  rule  are  justified  by 
the  benefits  of  program  participation. 

As  discussed  above,  administrative 
procedures  in  the  proposed  rule  will  be 
included  in  internal  Agency 
instructions.  Also,  as  part  of  this  final 
rule,  the  agencies  are  removing  some 
administrative  provisions  from  the 
Federal  Register  and  are  changing 
references  from  "FmHA  or  its  successor 
agency  under  Public  Law  103-354"  to 
"the  Agency."  Other  minor  wording 
changes  are  also  being  made. 

List  of  Subjects  in  7  CFR  Part  1980 

Administrative  practice  and 
procedures.  Agricultiue,  Business  and 
Industry,  Commimity  Facilities,  ci-edit. 
Loan  programs — Agricultiue,  Loan 
Programs — Business  and  industry,  Loan 
programs — Housing  and  community 
development,  low  and  moderate  income 
housing,  reporting  and  recordkeeping 
requirements,  rural  areas. 

Therefore,  chapter  XVIH,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  part  1980 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  42 
U.S.C.  1480;  7  CFR  2.23  and  2.70. 

Subpart  B — Farmer  Programs  Loans 

2.  Section  1980.146  is  amended  by: 

a.  removing  the  words  "FmHA  or  its 
successor  agency  imder  Public  Law 
103-354"  wherever  it  appears  in 
paragraphs  (e)(2)(iv)(B)  and  (e)(4)  and 
adding  the  words  "the  Agency"  in  its 
place; 

b.  removing  the  words  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  in  the  title,  second  sentence, 
and  the  last  place  it  appears  in  the  last 
sentence  of  paragraph  (e)(5)  and  adding 
the  words  "the  Agency"  in  its  place; 

c.  removing  the  words  "Form  FmHA 
or  its  successor  agency  under  Public 
Law  103-354"  in  the  first  place  it 
appears  in  the  last  sentence  of 
paragraph  (e)(5)  and  adding  the  words 
"Form  FmHA"  in  its  place; 


d.  removing  the  words  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  wherever  it  appears  in 
paragraphs  (e)(7)  and  (e)(8)  and  adding 
the  woitis  "the  Agency"  in  its  place; 
and 

e.  revising  paragraphs  (e)(2)(iv)(A) 
and  (e)(3)  to  read  as  follows: 

§1980.146    Liquidation. 
*        *        •        •        • 

(e)*  •  • 

(2)*  •  * 

(iv)*  *  • 

(A)  If  the  loss  is  greater  than  the 
estimated  loss,  the  Agency  will  pay  the 
additional  amount  owed  to  the  lender. 

(B)*  *  * 

(3)  Future  Recovery.  The  lender  will 
remit  any  future  recoveries  to  the 
Agency  in  proportion  to  the  percentage 
of  guarantee  in  accordance  with  the 
Lender's  Agreement  imtil  the  account  is 
paid  in  full  or  otherwise  satisfied.  A 
lender  may,  with  Agency  concvurence, 
release  a  borrower  or  cosigner  from 
liability  when  adequate  compensation  is 
received  or  it  is  mutually  agreed  that 
there  is  very  little  probability  of  future 
recovery  from  the  borrower  or  cosigner. 


§  1980.174    [Removed  and  Reserved.] 

3.  In  part  1980  §  1980.147  is  removed 
and  reserved. 

Signed  in  Washington,  DC,  on  August  12, 
1996. 
Eugene  Moos, 

Under  Secretary  for  Farm  and  Foreign 

Agricultural  Services. 

[FR  Doc.  96-21236  Filed  8-20-96;  8:45  am] 
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Food  Safety  and  inspection  Service 

9CFRParts304.  308.  31C   320,327, 
381,  416.  and  417 

[Docket  No  93-01  &-3N] 

Pathogen  Reouction  HACCP  National 
Implementation  Conference 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
conference,  "Pathogen  Reduction/ 
HACCP  National  Implementation 
Conference,"  from  September  30 
through  October  3.  1996.  The  purpose  of 
the  conference  is  to  brief  the  public  on 
the  content  of  the  final  rule,  "Pathogen 
Reduction;  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems," 
pubhshed  on  July  25, 1996,  and  discuss 
implementation. 


DATES:  The  conference  wrill  be  held  from 
1:00  p.m.  until  5:00  p.m.  on  September 
30, 1996;  8:30  a.m.  imtil  5:00  p.m.,  on 
October  1-2, 1996;  and  8:30  a.m.  imtil 
Noon  on  October  3,  1996. 

ADDRESSES:  The  conference  will  be  held 
at  the  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  Back 
of  the  South  Building  Cafeteria  (between 
the  2nd  and  3rd  Wings).  Send 
suggestions  for  additional  topics  related 
to  implementation  to:  FSIS  Docket 
Clerk,  DOCKET  #93-016-3N,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  4352, 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-3700. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  conference,  call  (800) 
485-4429,  FAX  (202)  501-7642,  or  E- 
mail  usdafsis/ 
s=confer@nihs.attmail.com. 

SUPPLEMENTARY  INFORMATION:  On  July 
25,  1996,  FSIS  pubhshed  a  final  rule, 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems"  (61  FR  38805).  This  rule 
introduced  sweeping  changes  to  the 
meat  and  poultry  inspection  system.  In 
the  preamble  to  the  final  rule,  FSIS 
aimounced  that  an  implementation 
conference  would  be  held  in 
Washington,  DC,  about  60  days  after 
publication  of  this  final  rule  (61  FR 
38813).  That  meeting,  "Pathogen 
Reduction/HACCP  National 
Implementation  Conference,"  will  be 
held  from  September  30  through 
October  3,  1996. 

At  the  implementation  conference  the 
following  topics  will  be  discussed:  (1) 
Status  of  FSIS  efforts  to  develop  generic 
model  HACCP  plans  and  conduct  small 
establishment  HACCP  demonstration 
projects;  (2)  the  draft  guidance  materials 
pubhshed  as  Appendices;  (3)  the 
HACCP  implementation  schedule  and 
certain  technical  aspects  of  the 
regulations  promulgated  in  the  final 
rule;  (4)  other  implementation  issues 
identified  by  the  public;  (5)  methods  to 
achieve  the  goal  of  consistent  training 
for  FSIS  and  industry  employees;  and 
(6)  due  process  and  enforcement  issues. 

FSIS  welcomes  suggestions  of 
additional  implementation  topics.  Send 
suggestions  to  the  FSIS  Docket  Clerk 
(See  ADDRESSES).  Also,  transcripts  of  the 
conference  will  be  available  in  the  FSIS 
Docket  Room. 

Done  at  Washington,  DC,  on:  August  16. 
1996. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  96-21347  Filed  8-16-96;  2:52  pm] 
BILLING  CODE  3410-OM-P 
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9  CFR  Parts  304,  308,  310,  320,  327, 
381.416,  and  417 

[Docket  No.  93-01 6-2N1 

Technical  Conference  Regarding  E 
coli  Verification  Testing 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Notice  of  meeting. 

SUIUMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
conference.  "Technical  Conference 
Regarding  E.  coli  Verification  Testing," 
on  September  12-13.  1996.  The 
conference  will  address  scientific  and 
technical  issues  related  to  the  E.  coli 
verification  testing  required  by  FSIS's 
final  rule,  "Pathogen  Reduction;  Hazard 
.Analysis  and  Critical  Control  Point 
(HACCP)  Systems."  published  on  July 
2i    1996 

DATES:  The  conference  will  be  held  from 
8:30  a.m.  to  5:00  p.m.  on  September  12 
and  from  8:30  a.m.  until  Noon  on 
September  13.  1996. 
ADDRESSES:  The  two-day  conference 
wiil  be  held  at  the  U.S.  Department  of 
.\gnculture.  1400  Independence 
Avenue.  SVV.  Back  of  the  South  Building 
Cafeteria  (between  the  2nd  and  3rd 
Wings).  Submit  one  original  and  two 
copies  of  written  comments  to:  FSIS 
[k)c:ket  Clerk.  [XXIKET  #93-016F,  U.S. 
[)epartnient  of  .\griculture,  Food  Safety 
and  Inspection  Service,  Room  4352, 
1400  independence  Avenue,  S.W., 
Washington.  DC  20250-3700.  All 
I  omments  submitted  on  this  rule  will  be 
available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  1:00  p.m.,  and  2:00  p.m.  and  4:30 
{>  rn  -  Monday  through  Friday. 
FOR  FURTHER  INFORIdATlON  CONTACT:  To 
register  for  the  conference,  or  to  arrange 
to  ur*»sent  technical  data,  contact  Betsy 
K  )gan.  at  (800)  485-4429  or  E-mail 
iisiiafsis/s=:confer€tohs.attmail.com. 
SUPPLEMENTARY  INFORMATION:  On  July 
25,  1996  FSIS  published  a  final  rule. 

Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems"  (61  FR  38805).  This  rule 
introduced  sweeping  changes  to  the 
meat  and  poultry  inspection  system. 
Among  other  things,  the  rule  reqmres  all 
slaughter  establisliments  to  test  for  E. 
coll  at  a  frequency  based  on  production 
volume  to  venfv  that  they  are  meeting 
the  established  performance  criteria. 

In  the  preamble  to  the  final  rule  (pp. 
38844-38846).  FSIS  sohcited  comments 
and  information  on  a  number  of 
technical  issues  concerning  the 
protocols  for  £  coli  testing.  FSIS  also 
announced  that  a  public  conference 
would  be  held  to  discuss  such  issues. 


The  first  conference,  "Technical 
Conference  Regarding  E.  coli 
Verification  Testing"  has  been 
scheduled  for  September  12-13, 1996. 
This  conference,  led  by  a  panel  of 
Government  scientists,  will  provide 
interested  parties  the  opportunity  to 
present  technical  data,  information,  and 
views  related  to  the  E.  coli  testing 
requirements. 

At  the  conference,  FSIS  officials  will 
present  a  brief  overview  of  the  E.  coli 
testing  program.  FSIS  invites  interested 
parties  to  make  presentations  addressing 
the  following: 

Are  there  alternative,  equally  or  more 
effective  risk-based  microbial  sampling 
protocols  that  could  be  used  for  process 
control  verification  by  establishments  that 
slaughter  cattle  or  swine? 

Are  there  more  appropriate  anatomical 
sites  for  microbial  testing  than  those 
adopted? 

Are  there  alternative  sampling  frequencies 
that  would  elicit  results  more  indicative  of 
process  control  jjerformance? 

How  could  the  proposed  testing  protocol 
be  revised  to  better  account  for  differing 
establishment  characteristics  and  how  can 
FSIS  minimize  the  cost  to  establishments  of 
E.  coli  testing  without  sacrificing  testing 
effectiveness? 

Are  there  worker  safety  concerns  regarding 
sampling  from  difficuh  to  reach  carcass  sites 
and,  if  so,  how  might  they  be  mitigated? 

Given  that  testing  is  based  on  production 
volume,  are  there  effective  approaches  other 
than  requiring  very  small  establishments  to 
conduct  a  minimal  amount  of  testing  during 
certain  months  of  the  year? 

Persons  wishing  to  make 
presentations  should  contact  Betsy 
Kogan  (see  FOR  FURTHER  INFORMATION 
CONTACT),  to  advise  her  of  the  natiue  of 
the  presentation.  Transcripts  of  the 
conference  will  be  available  in  the  FSIS 
Docket  Room  (See  ADDRESSES). 

Also,  interested  parties  are  reminded 
that  written  comments  will  be  received 
on  or  before  September  23,  1996,  on  the 
scientific  and  technical  issues 
associated  with  E.  coli  testing. 
Comments  should  be  sent  to  the  FSIS 
Docket  Room  (See  ADDRESSES). 

Done  at  Washington,  DC,  on:  August  16, 
1996. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  96-21346  Filed  8-16-96;  2:52  pm) 

BILUNG  COOE  3410-O«M> 
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9  CFR  Parts  304,  308,  310,  320,  327, 
381,416,  and  417 

[Docket  No.  93-01 6-1 N] 

Schedule  of  FSIS  Public  Meetings 
Regarding  the  Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems  Final  Rule 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Announcement  of  public 

meetings. 

SUMMARY:  The  Food  Safety  and 
Inspection  Ser\'ice  (FSIS)  announces  a 
series  of  public  meetings  to  discuss 
specific  aspects  of  the  final  rule, 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems,"  published  on  [ulv  25,  1996. 
These  meetings  are  intended  to  assist  in 
the  understanding  and  implementation 
of  the  final  rule.  The  public  is  invited 
to  comment  on  the  schedule,  including 
conflicts.  Some  dates  may  be  changed  to 
ensure  the  meetings  wiil  accomplish 
their  intended  purposes. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
for  dates  of  the  meetings. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to:  FSIS 
Docket  Clerk.  DOCKET  *93-016F,  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service,  Room  4352, 
1400  Independence  Avenue.  SW., 
Washington.  DC  20250-3700.  All 
comments  submitted  on  this  rule  will  be 
available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  1:00  p.m..  and  2:00  p.m,  and  4:30 
p.m..  Monday  through  Friday  See 
SUPPLEMENTARY  INFORMATION  for  location 
of  the  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Danner.  Director.  Plarmmg  Staff, 
(202)  501-7138,  with  any  questions 
about  the  meeting  schedule.  To  register 
for  the  meetings,  call  (800)  485-4429, 
FAX  (202)  501-7642.  or  E-mail  usdafsis/ 
s=confer@mhs. attmail.com. 
SUPPLEMENTARY  INFORMATION:  On  July 
25.  1996.  FSIS  published  a  final  rule, 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems"  (61  FR  38805).  This  rule 
introduced  sweeping  changes  to  the 
meat  and  poultry  inspection  system. 

As  announced  in  the  final  rule.  FSIS 
is  holding  meetings  to  address  the 
implementation  of  the  rule  and  to 
discuss  specific  scientific  and  technical 
aspects  of  the  rule. 

FSIS  also  will  hold  additional 
meetings  on  issues  related  to  the  final 
rule.  The  Agency  will  hold  a  "Public 
Hearing  on  Criteria  for  Equivalence  of 
Foreign  Inspection  Systems."  This 
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meeting  will  provide  interested  parties 
the  opportunity  to  present  viewpoints 
that  will  inform  FSIS'  decisionmaking 
for  determining  the  equivalence  of 
foreign  meat  and  poultn  inspection 
systems  to  the  U.S.  inspection  system. 


FSIS  will  hold  a  conference,  "Federal/ 
Slate  Conference  on  Food  Safety."  This 
conference  will  focus  on  how  FSIS  and 
State  agencies  can  effectively  allocate 
resources  at  the  Federal,  State,  and  local 
levels  of  governments  to  improve  food 
safety. 


Also,  the  Agency  is  in  the  initial 
planning  phases  to  develop  a  national 
food  safety  symposium  to  continue  the 
dialogue  on  animal  production  food 
safety  issues,  research  needs,  and  iarm- 
to-slaughter  strategies. 

The  list  of  meetings  follows: 


Meeting 


Location 


Date 


E.  coli  Verification  Testing  Conference 
National  Implementation  Ck>nference  .. 


International  Meeting  on  Implementation  

Public  Heanng  on  Criteria  for  Eauivaience  of  Foreign  Inspection  Systems 

Public  Meeting  on  HACC^-tased  inspection  Models  (Pilots) 

Meeting  with  State  Directors  of  Meat  and  Poultry  Inspection  Programs  

Federal/State  Conference  on  FcxxJ  Safety 

Demonstration  Projects  for  Small  Plants 

Regional  Implementation  Conferences 


Joint  FSIS/FDA  Conference 
Second  E  coli  Conference  .. 
Salnx>nella  Conference 


"ime  and  Temperature 


Washington.  DC 
Washington,  DC 

Washington,  DC 
Washington,  DC 
Washington,  DC 
Washington.  DC 
Washington,  DC 
Washington,  DC 

Ctiicago  

Kansas  City 

Dallas 

OaMand 

Boston  ....„...^.... 

Atlanta  

Washington,  DC 
Washington,  DC 
Washington,  DC 


Sept  12-13,  1996. 
SepL  30  through  Oct  3, 

1996. 
Oct.  8,  1996. 
Oct.  9-10,  1996. 
To  Be  Announced. 
Oct  29,  1996. 
Oct  30,  1996. 
Oct  31,  1996. 
Oct  15, 1996. 
Oct  17. 1996. 
Oct  22, 1996. 
Oct  24,  1996. 
Nov.  7,  1996. 
Nov.  13,  1996. 
Nov.  18-20,  1996. 
Apr.  1997. 
To  Be  Announced 


Information  on  each  conference  will 
be  included  in  separate  notices  in  the 
Federal  Register.  FSIS  will  try  to  adhere 

to  the  above  schedule;  any  changes  will 
be  indicated  in  the  Federal  Register 
notice  pertaining  to  that  meeting. 

Done  at  Washington,  DC,  on:  August  16, 
1996 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  96-21345  Filed  8-16-96;  2:52  pm] 

BILUNG  CODE  34ia-OM-P 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  932  and  941 
[No.  96-56] 

Federal  Home  Loan  Bank  Directors' 
Compensation  and  Expenses 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 

Board  (Finance  Board)  is  amending  its 
regulation  on  the  compensation  of 
Federal  Home  Loan  Bank  (Bank) 
directors.  The  existing  Finance  Board 
regulation  on  the  compensation  of  Bank 
directors  subjects  the  payment  of  fees 
and  expenses  to  limits  set  by  the 
Finance  Board.  Those  limits  and  other 
criteria  are  contained  in  the  Finance 
Board's  Directors'  Fees  and  .allowances 
Policy  (Policy),  which  essentially 
imposes  a  uniform  directors' 
compensation  structure  on  all  Banks. 


The  final  rule,  in  conjunction  with  the 
repeal  of  the  Policy,  permits  each  Bank, 
within  certain  standards  of 
reasonableness  set  forth  in  the 
regulation,  to  implement  its  own  policy 
on  director  compensation  beginning  in 
1997  and  ^iiftws  each  Bank  to  pay  its 
directors  for  such  expenses  as  are 
payable  by  the  Bank  to  its  senior 
officers,  effective  immediately. 

The  amended  regulation  also  codifies 
an  important  provision  of  the  Finance 
Board's  Policy,  which  will  be  rescinded 
in  its  entirety  as  of  the  end  of  1996, 
requiring  that  meetings  of  a  Bank's 
board  of  directors  be  held  wdthin  the 
United  States. 

Finally,  the  final  rule  amends  a 
provision  of  the  Finance  Board's 
regulation  governing  the  compensation 
and  expenses  of  the  private  citizen 
member  of  the  board  of  directors  of  the 
Office  of  Finance  (OF)  to  cross-reference 
the  amended  regulation  on  the 
compensation  of  Bank  directors,  instead 
of  thePoUcy. 

EFFECTIVE  DATE:  September  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Sweeney,  Program  Analyst, 
District  Banks  Secretariat,  (202)  408- 
2872;  or  Eric  M.  Raudenbush,  Attorney- 
Advisor,  Office  of  General  Counsel, 
(202)  408-2932;  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington.  DC  20006. 

SUPPLEMENTARY  INFORMATION; 

I.  Statutory  and  Regulatory  Background 

Subsection  7(i)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  permits  each 


Bank,  with  the  approval  of  the  Finance 
Board,  to  pay  its  directors  reasonable 
compensation  and  necessary  expenses 
for  the  time  required  of  them  in  the 
performance  of  their  Bank-related 
duties,  in  accordance  with  resolutions 
adopted  by  such  directors.  12  U.S.C. 
1427(i)  (1994).  A  general  provision  on 
Bank  directors'  compensation,  which 
appears  at  §  932.27  of  the  Finance 
Board's  regulations,  provides  merely 
that  directors'  fees  shall  be  estabUshed 
by  each  Bank  writhin  limits  set  by  the 
Finance  Board.  See  12  CFR  932.27 
(1995). 

The  Finance  Board  has  exercised  its 
statutory  responsibility  to  approve  Bank 
director  compensation  and  expenses 
largely  through  the  Policy,  adopted  by 
resolution  of  its  Board  of  Directors  on 
February  23,  1993.  See  Finance  Board 
Resolution  No.  93-12  (Feb.  23,  1993). 
The  Policy  estabUshes  a  maximum  fee 
of  $1,200  per  day  payable  to  the  Chair 
of  a  Bank's  board  of  directors  when 
presiding  over  meetings  of  the  board  or 
its  executive  committee,  and  a 
maximum  fee  of  $650  per  day  payable 
to  all  other  directors  for  attendance  at 
board,  committee,  or  other  meetings  for 
which  a  fee  is  authorized.  Under  the 
PoUcy,  daily  meeting  fees  are  the  only 
authorized  source  of  compensation  for 
Bank  directors;  the  Pohcy  does  not 
provide  for  payment  of  either  a  retainer, 
or  non-cash  benefits  to  directors.  The 
Policy  also  sets  forth  generally  the 
categories  of  expenses  that  are  payable 
to  Bank  directors  and  identifies  several 
specific  expense  items  the  payment  of 
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which  is  either  authorized  or 
prohibited. 

The  Banks  first  became  subject  to  a 
formal  policy  on  directors  fees  and 
expenses  in  1974.  when  the  former 
Federal  Home  Loan  Bank  Board 
(FHLBB)  (the  Finance  Board's 
predecessor  agency)  adopted  a  policy 
that  revised,  clarified  and  incorporated 
the  various  resolutions,  minute  entries 
and  interpretations  on  director 
compensation  and  expenses  that  had 
been  issued  by  the  FHLBB  since  its 
creation  in  1932  The  FHLBB  policy  was 
amended  several  times,  lastly  in  1986, 
when  the  current  dual  $1200/$650  per 
day  meeting  fee  caps  were  incorporated. 
When  the  Finance  Board  succeeded  the 
FHLBB  as  regulator  of  the  Bank  system 
in  1989,  the  FHLBB's  policy  on  Bank 
directors'  fees  and  expenses  remained  in 
effect,  as  provided  by  the  Financial 
Institutions  Reform  Recovery  and 
Enforcement  .^ct's  (FIRREA)  provision 
on  the  continuation  of  orders, 
resolutions,  determinations  and 
regulations  of  the  FHLBB.  See  Pub.  L. 
No.  101-73.  section  401(h).  103  Stat. 
183  (1989)  (codified  at  12  U.S.C.  1437 
note)  The  Policy  is  essentially  identical 
to  the  FHLBB's  1986  policy. 

The  Bank  AcX  currently  vests  in  the 
Finance  Board  the  responsibility  to 
supervise  the  Bank  System,  to  regulate 
it  for  financial  safety  and  soundness, 
and  to  pass  upon  most  matters  of 
corporate  governance  of  the  Banks.  A 
series  of  studies  and  reports  mandated 
bv  the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  No. 
102-550.  section  1393,  106  Stat.  3672 
(1992).  including  a  report  prepared  by 
the  Finance  Board  in  April  1993, 
concluded  that  the  Finance  Board's 
authority  over  Bank  corporate 
governance  is  in  conflict  with  the 
agency's  primary  role  as  Bank  system 
regulator  Since  the  completion  of  these 
studies,  the  Finance  Board  has  been 
working  closely  with  the  Banks  to 
implement  regulatory  and  policy 
changes  designed  to  devolve  to  the 
Banks  the  authority  to  set  policy  on 
matters  of  corporate  governance,  to  the 
extent  permissible  under  the  Bank  Act. 
In  conjunction  with  these  efforts,  two 
separate  task  forces  composed  of  senior 
officials  of  the  Banks  have 
recommended  that  the  Finance  Board 
rescind  the  Policy  and  estabUsh  broad 
guidelines  within  which  the  Banks' 
boards  of  directors  can  set  the  structure 
and  limits  for  the  compensation  of  their 
directors. 

In  conformity  with  these 
recommendations  and  as  part  of  its 
policy  to  devolve  matters  of  corporate 
governance  to  the  Banks,  the  Finance 
Board  published  in  the  Federal  Register 


on  April  22,  1996  a  proposal  to  replace 
its  existing  regulation  on  Bank  directors' 
compensation  and  the  Policy  adopted 
thereunder  with  a  comprehensive 
regulation  on  Compensation  and 
Expenses  of  Bank  Directors,  intended  to 
allow  the  Banks  greater  freedom  to 
develop  and  implement  their  own 
directors'  compensation  plans,  while 
establishing  clear  and  enforceable 
regulatory  limitations.  See  61  FR  17603 
(1996).  llie  Finance  Board  received  six 
comment  letters,  all  of  which  were  from 
FHLBanks.  While  some  commenters 
objected  to  particular  provisions  of  the 
proposed  rule,  all  believed  that  it  was 
an  improvement  over  the  existing 
regulatory/policy  scheme. 

n.  Analysis  of  the  Final  Rule  and 
Public  Comunents  on  the  Proposed  Rule 

The  final  rule  provides  for  the 
addition  of  a  new  section  932.26  to  the 
Finance  Board's  regulations  and  for  the 
revision  of  sections  932.27  and 
941.7(f)(2)  thereof  to  contain  entirely 
new  text. 

Section  932.26  is  adopted  as 
proposed.  This  section  codifies  a 
provision  of  the  PoUcy  requiring  that 
meetings  of  a  Bank's  board  of  directors 
and  its  committees  usually  should  be 
held  within  the  district  served  by  that 
Bank  and  prohibiting  Banks  from 
holding  any  such  meetings  outside  the 
borders  of  the  United  States. 

Amended  section  932.27,  entitled 
"Compensation  and  Expenses  of  Bank 
Directors,"  is  intended  to  limit  the  total 
dollar  pool  available  to  each  Bank  to 
compensate  its  directors  to  an 
appropriate  level,  while  providing  the 
Banks  with  maximimi  flexibiUty  to 
devise  their  own  directors' 
compensation  schemes  within  the  dollar 
limit.  The  regulation  is  not  designed  to 
answer  specific  compensation  issues; 
rather,  it  is  intended  to  empower  each 
Bank  to  exercise  its  reasonable 
discretion  to  decide  how  to  compensate 
its  directors,  and  thereby  to  aUow  many 
practices  that  are  not  expUcitly 
authorized  imder  the  PoUcy,  including, 
without  limitation:  the  payment  of 
retainer  fees,  the  provision  of  non-cash 
benefits  and  the  payment  of  meeting 
fees  for  participation  in  telephonic 
meetings. 

Paragraph  (a)  of  new  section  932.27 
defines  three  terms — "compensation," 
"average  compensation  per  director" 
and  "maximiun  compensation."  The 
latter  definition  did  not  appear  in  the 
proposed  rule  and  was  added  for  the 
reasons  discussed  below. 

Paragraph  (b)  of  new  section  932.27  is 
the  operative  provision  with  respect  to 
the  compensation  of  directors.  It 
requires  each  Bank  to  adopt  annually, 


UMI 


by  resolution  of  its  board  of  directors,  a 
written  policy  to  provide  for  the 
payment  of  "reasonable  compensation" 
to  its  directors  for  their  work  on  Bank- 
related  matters.  In  conjunction  with  the 
definition  of  "Compensation  '  contained 
in  paragraph  (a),  paragraph  (b)  is 
intended  to  permit  the  Banks  to 
remunerate  their  directors  in  a  wide 
vanety  of  fashions,  including  through 
the  use  of  daily  meeting  fees,  retainer 
fees,  cash  or  non-cash  fringe  benefits, 
deferred  payments,  incentive  payments, 
or  combinations  thereof.  Because  the 
timetable  for  transition  from  the  Policy 
to  the  new  regulatory  scheme  was 
unclear  under  the  proposed  rule,  the 
final  rule  specifically  provides  that  the 
Banks'  policies  on  director 
compensation  shall  take  effect 
beginning  in  1997.  Bank  directors  will 
continue  to  be  compensated  in  the 
manner  prescribed  in  the  Policy  until 
December  31.  1996,  at  which  time  the 
Finance  Board  intends  to  rescind  the 
Pohcy  in  its  entirety. 

Under  paragraph  (b),  which  is 
otherwise  identical  to  that  set  forth  in 
the  proposed  rule,  the  text  of  each 
Bank's  policy  must  detail  the  types  of 
Bank-related  meetings  or  other  activities 
in  which  its  directors  are  required  or 
expected  to  participate  and  for  which 
they  may  be  compensated.  In  addition, 
the  pohcy  must  explain  fully  the 
methodology  for  determining  the 
amounts  and  the  circumstances  under 
which  the  Bank's  directors  may  be  paid, 
including,  if  applicable:  setting  forth 
rates  of  compensation  for  participation 
in  Bank-related  activities:  setting  forth 
any  retainer  fees  payable  to  directors 
and  the  circumstances  under  which 
they  may  be  paid:  explaining  the 
rationale  for  any  graduated  meeting  or 
retainer  fee  scales;  and  detailing  any 
non-cash  fringe  benefits  to  be  provided 
to  directors,  including  the  approximate 
cash  value  thereof. 

Paragraph  (c)  of  new  section  932.27 
sets  forth  the  substantive  limits  on  Bank 
directors'  compensation  that  must  be 
reflected  in  each  Bank's  poficy  on 
director  compensation.  The 
introductory  text  to  paragraph  (c)(1) 
provides  for  a  $28,000  cap  on  each 
Bank's  annual  "average  compensation 
per  director"  (ACPD).  ACPD  is  defined 
in  paragraph  (a)  as  the  sum  of  the 
maximum  compensation  for  all 
directors  serving  on  a  Bank's  board  of 
directors,  divided  by  the  total  number  of 
directors  serving  on  that  Bank's  board. 
In  turn,  the  term  "maximum 
compensation  "  is  defined  in  paragraph 
(a)  as  the  maximum  total  compensation 
that  would  be  paid  to  a  director  in  a 
given  year  under  the  Bank's  policy  on 
director  compensation  if  that  director 


Federal  Register  /  Vol.  61.  No.  163  /  Wednesday,  August  21.  1996  /  Rules  and  Regulations    43153 


attended  all  meetings  and  fulfilled  all 
duties  assigned  to  or  othenvise  expected 
of  him  or  her  for  that  year.  The 
definition  of  "maximum  compensation" 
has  been  added  to  the  final  rule  and  the 
term  has  been  mcorporated  into  the 
definition  of  .ACPD,  in  part,  to  make 
clear  that  ACPD  refers  to  the  maximum 
amount  of  compensation  that  directors 
have  the  potential  to  earn  if  they  fulfill 
all  duties  for  which  they  may  be 
compensated,  including  without 
limitation,  attendance  at  meetings  and 
service  as  board  or  committee  chairs  or 
vice-chairs. 

By  capping  the  ACPD,  new  section 
932.27  effectively  limits  the  total  pool  of 
money  available  to  each  Bank  to 
compensate  its  directors  (to  $28,000 
times  the  total  number  of  directors),  but, 
because  each  Bank  has  a  different 
number  of  directors,  this  has  been 
expressed  in  terms  of  "compensation 
per  director"  instead  of  as  a  lump  sum. 
Because  the  regulation  caps  only  the 
average  amount  that  may  be  paid  to  a 
Bank's  directors,  a  Bank  poUcy  may  be 
structured  so  that  one  or  more  directors 
could  earn  more  than  $28,000  in  a  year, 
as  long  as  the  average  maximum 
compensation  of  all  of  the  Bank's 
directors  do  not  exceed  that  amount. 

Two  of  the  commenters  specifically 
opposed  the  inclusion  in  the  regulation 
of  any  dollar  cap  on  director 
compensation.  One  expressed  a  belief 
that  placing  an  "artificial  limit"  on 
compensation  vdll  cause  all  Banks' 
compensation  of  directors  to  rise  to  the 
maximum  level  regardless  of  other 
relevant  factors  and  both  opined  that 
each  board  should  be  free  to  set  its  own 
compensation  levels  based  upon  the 
services  performed  by  each  director  and 
compensation  practices  at  comparable 
institutions  (taking  into  account  the 
FHLBanks'  status  as  government- 
sponsored  enterprises),  subject  to 
regulatory  parameters  based  on  safety 
and  soundness  considerations. 

After  considering  the  agency's 
statutory  responsibility  to  "approve" 
Bank  directors'  compensation,  see  12 
U.S.C.  1427(i),  the  Bank  Act's 
requirement  that  such  compensation  be 
"reasonable,"  see  id.,  and  the  preference 
for  providing  a  clear  regulatory 
standard,  the  Finance  Board  has 
concluded  that  a  dollar  cap  on 
compensation  is  necessary  and 
appropriate.  Specifically,  the  Finance 
Board  has  concluded  that  an  ACPD  cap 
of  $28,000  is  sufficient  to  allow  the 
Banks  to  attract  high  quality  individuals 
to  serve  on  their  boards  of  directors,  yet 
is  moderate  enough,  considering  market 
rates,  the  Banks'  GSE  status  and  the 
general  duties  of  Bank  directors,  to 


qualify  as  "reasonable  compensation" 
under  the  Bank  Act. 

As  provided  in  paragraph  (c)(2)  of 
new  section  932.27,  the  cap  on  ACPD 
will  increase  automatically,  begiiming 
in  1998,  to  reflect  the  previous  year's 
change  in  the  Consumer  Price  Index 
(CPI).  The  proposed  rule  provided  for 
the  adjustment  to  occur  beginning  in 
1997,  but  because  the  regulation  was 
changed  in  the  final  rule  to  provide  that 
the  Banks'  policies  wall  take  effect 
beginning  in  1997  instead  of  1996,  the 
timetable  for  CPI  adjustment  was  also 
moved  back  by  one  year. 

Paragraph  (c)(l)(i)  of  new  section 
932.27  requires  that,  keeping  within  the 
stated  cap  on  ACPD,  each  Bank's  policy 
on  director  compensation  should  be 
designed  such  that,  the  actual 
compensation  paid  to  each  director  in  a 
given  year  reflects  both  the  amount  of 
time  that  the  director  has  spent  on 
Bank-related  business  and  the  level  of 
responsibility  the  director  has  assumed 
with  respect  to  his  or  her  role  on  the 
Bank's  board  of  directors  during  that 
year.  This  paragraph  has  been  expanded 
in  the  final  rule  to  make  clear  that  each 
Bank's  policy  must  in  some  way  ensure 
that  a  director's  failure  to  attend 
meetings  or  to  fulfill  other  assigned 
duties  has  a  tangible  negative  effect  on 
the  actual  compensation  paid  to  that 
director.  Specifically,  the  requirement 
that  a  directors'  annual  compensation 
must  reflect  the  amount  of  time  spent  on 
official  Bank  business  is  intended  to 
ensure  that  Bank  directors  are  being 
paid  for  meetings  they  actually  attend 
and  duties  they  actually  perform  for 
each  Bank. 

As  proposed,  paragraph  (c){l)(ii) 
would  have  required  each  Bank  to  pay 
its  Chair:  (1)  More  than  any  other 
director  and  (2)  at  least  125  percent  of 
the  Bank's  ACPD.  In  the  final  rule,  this 
provision  has  been  modified  slightly  to 
require  only  that  the  "maximum 
compensation"  that  can  be  paid  to  the 
chair  in  a  given  year  if  he  or  she  fulfills 
all  of  his  or  her  duties — as  opposed  to 
the  actual  amoimt  paid  to  the  chair — 
conform  to  the  requirements  set  forth  in 
the  paragraph.  This  change  was  made 
because,  as  noted  by  one  commenter, 
under  the  proposed  rule,  compliance 
with  the  requirement  that  the  chair  earn 
at  least  125  percent  of  the  ACPD  for  that 
Bank  could  have  created  an  apparent 
conflict  writh  paragraph  (c)(l)(i)  if  a 
Bank's  chair  has  unexpectedly  low 
meeting  attendance  during  a  given  year. 
The  change  is  intended  to  clarify  that 
each  Bank's  policy  should  be  structured 
so  that,  assimiing  the  chair  fulfills  all  of 
his  or  her  duties,  he  or  she  will  be  paid 
more  than  any  other  director  and  will 
earn  at  least  125  percent  of  the  ACPD. 


If,  in  fact,  the  chair  does  not  fulfill  all 
of  his  or  her  duties  in  a  given  year  and 
this  causes  him  or  her  to  receive  less 
than  another  director  or  less  than  125 
percent  of  the  ACPD,  this  would  not 
result  in  a  violation  of  the  regulation. 

In  the  proposed  rule,  the  Finance 
Board  specifically  requested  comment 
on  whether  to  include  as  part  of  the 
final  regulation  a  provision  under  which 
a  portion  of  each  Bank's  directors' 
aimual  compensation  would  be 
contingent  upon  that  Bank's 
achievement  of  performance-related 
goals  such  as  meeting  particular 
earnings  targets,  achieving  a  satisfactory 
regulatory  examination,  or  fulfilling  the 
Bank's  housing  finance  mission.  Four  of 
the  commenters  were  opposed  to 
including  a  requirement  that  a  portion 
of  a  FHLBank's  directors'  compensation 
be  incentive-based.  Several  commenters 
noted  that  incentive  payments  to  board 
directors  are  traditionally  made  in  the 
form  of  corporate  stock  and  cited  the 
prohibition  against  individual 
ownership  of  Bank  stock,  as  well  as  the 
stock's  non-equity  nature,  as  reasons  not 
to  include  an  incentive  component.  In 
addition,  concern  that  such  a 
requirement  would  cause  undue  focus 
on  short-term  performance  and  the 
limited  role  in  corporate  governance 
played  by  the  Bank  boards  were  given 
as  reasons  not  to  include  an  incentive 
requirement  in  the  regulation.  One 
commenter  supported  the  inclusion  of  a 
performance-based  compensation 
requi-^ment  in  the  regulation  only  if  it 
were  designed  to  allow  directors  to 
receive  compensation  in  addition  to  that 
provided  for  in  the  proposed  regulation 
if  performance  goals  are  reached. 

After  reviewing  the  comment  letters 
and  considering  various  methods  by 
which  an  incentive  component  could  be 
included  in  the  regulation,  the  Finance 
Board  has  concluded  that,  given  the 
agency's  long-term  policy  to  devolve 
management  authority  to  the  Banks,  as 
well  as  the  ambiguous  connection 
between  the  actions  of  individual 
directors  and  the  achievement  of  aimual 
performance  targets  by  the  Bank,  a 
mandatory  incentive  requirement  would 
be  of  dubious  value  and  would 
undermine  the  intended  devolutionary 
effect  of  the  regulation.  Therefore,  such 
a  requirement  has  not  been  included  in 
the  final  rule.  The  regulation  would 
allow  a  Bank  to  include  an  incentive 
component  of  its  own  creation  in  its 
compensation  policy,  if  it  so  chooses,  so 
long  as  the  policy  conforms  to  the 
requirements  set  forth  in  paragraph  (c) 
of  the  regulation. 

Paragraph  (d)  of  new  section  932.27 
allows  each  Bank  to  pay  its  directors 
such  Bank-related  travel,  subsistence 
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and  other  related  expenses  as  are 
payable  to  senior  officers  of  the  Bank 
under  the  Banks  travel  policy,  except 
for  gift  or  entertainment  expenses.  This 
provision,  which  is  adopted  as 
proposed,  is  intended  to  tie  payment  of 
directors  expenses  to  existing  Bank 
policies  which  are  subject  to  regulatory 
examination  and  which  may  be 
amended  at  the  discretion  of  the  Bank. 
Unlike  the  compensation  provisions, 
which  will  not  take  effect  until  January 
1.  1997.  because  the  Banks  already  have 
established  executive  travel  policies  in 
place,  the  expenses  provision  may  be 
implemented  by  the  Banks  as  of  the 
t'ffective  date  of  the  rule,  at  which  time 
the  Finance  Board  intends  to  rescind  the 
portion  of  the  Policy  governing  director 
expenses. 

Subsection  (e)  of  new  section  932.27, 
which  did  not  appear  in  the  proposed 
rule,  requires  each  Bank  to  publish  as 
separate  items  in  its  annual  report:  the 
total  compensation  paid  to  all  of  its 
directors,  collectively,  in  the  previous 
year;  the  total  expenses  paid  to  all  its 
directors,  collectively,  in  the  previous 
year,  and  a  summary  of  its  policy  on 
director  compensation.  In  the  proposed 
rule,  the  Finance  Board  requested 
comment  on  whether  the  new  regulation 
should  include  a  requirement  that  the 
Banks'  policies  on  director 
compensation  be  made  available  to  the 
public  through  either  the  Finance  Board 
or  the  FHLBanks  and.  if  so.  should  the 
policies  be  disseminated  as  a  matter  of 
course,  or  merely  made  available  upon 
request  Three  commenters  specifically 
obiected  to  the  publication  or 
distribution  of  director  compensation 
polices  as  a  matter  of  course,  while  the 
remaining  three  suggested  that  the 
regulation  require  that  disclosures  be 
made  to  the  shareholders  through  Bank 
annual  reports  or  other  similar 
documents  However,  two  of  the 
commenters  made  the  latter  suggestion 
in  cormection  with  their  respective 
suggestions  that  the  final  regulation  not 
include  any  kind  of  dollar  limit  on  ■ 
directors'  compensation. 

,\fter  considenng  the  comment  letters 
received,  the  greater  autonomy  that  the 
Banks  will  have  to  set  compensation 
levels  under  the  new  regulation  and  the 
public  purpose  that  these  government- 
sponsored  enterprises  were  created  by 
statute  to  carry  out,  the  Finance  Board 
has  determined  that  it  is  appropriate  to 
require  the  Banks  to  disclose  the  above- 
described  summary  information  to  their 
member  institutions  and  the  public. 
Accordingly,  paragraph  (e)  is  included 
in  the  final  rule. 

Finally,  a  new  provision  has  been 
added  to  the  final  rule  that  amends 
section  941.7(f)(2)  of  the  Finance 


Board's  regulations.  The  existing 
regulatory  provision  requires  that  the 
OF  pay  its  private  citizen  board  member 
compensation  and  expenses  in 
accordance  with  the  Policy.  However, 
because  the  Policy  will  be  rescinded  in 
its  entirety  at  the  end  of  1996,  this 
provision  is  being  amended  to  require 
that  the  OF  pay  its  private  citizen  board 
member  compensation  and  expenses 
imder  a  policy  conforming  to  the 
guidelines  of  new  section  932.27.  New 
section  941.7(f)(2)  provides  for  some 
minor  modifications  to  section  932.27 
for  piuposes  of  the  cross-reference  to 
account  for  the  fact  that  the  provision 
applies  to  only  one  OF  director,  as 
opposed  to  an  entire  board.  The  Finance 
Board  considered  including  in  the  final 
rule  an  entirely  separate  compensation 
provision  for  the  OF,  but  decided 
simply  to  cross-reference  new  section 
932.27  pending  a  more  comprehensive 
review  of  the  structure  of  the  OF  board 
of  directors. 

m.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibihty  Act.  See  5 
U.S.C.  601(6).  Therefore,  in  accordance 
with  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

12  CFR  Part  932 

Conflict  of  interests.  Federal  home 
loan  banks.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  941 

Organization  and  functions 
(Government  agencies). 

Accordingly,  chapter  IX,  title  12,  Code 
of  Federal  Regulations,  is  hereby 
amended  as  follows; 

PART  932— ORGANIZATION  OF  THE 
BANKS 

1.  The  authority  citation  for  part  932 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1442a,  1422b,  1426, 
1427, 1464;  18  U.S.C.  207;  42  U.S.C.  8101  et 
seq. 

2.  Section  932.26  is  added  to  read  as 
follows: 

§  932.26    Site  of  board  of  directors  and 
committee  meetings. 

Meetings  of  a  Bank's  board  of 
directors  and  committees  thereof 
usually  should  be  held  within  the 
district  served  by  the  Bank.  No  meetings 
of  a  Bank's  board  of  directors  and 


committees  thereof  may  be  held  in  any 
location  that  is  not  within  the  United 
States,  including  its  possessions  and 
territories. 

3.  Section  932,27  is  revised  to  read  as 
follows: 

§  932.27    Compensation  and  expenses  of 
bani(  directors. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Compensation  means  any  pavment 
of  money  or  provision  of  any  other  thing 
of  value  (or  the  accrual  of  a  right  to 
receive  money  or  a  thing  of  value  in  a 
subsequent  year)  in  consideration  of  a 
director's  performance  of  official  duties 
for  the  Bank,  including,  without 
limitation,  retainer  fees,  daily  meeting 
fees,  incentive  payments  and  fringe 
benefits. 

(2)  Maximum  compensation  means 
the  maximum  total  compensation  that 
would  be  paid  to  a  director  in  a  given 
year  under  the  Bank's  policy  on  director 
compensation  if  that  director  attended 
all  meetings  and  fulfilled  all  duties 
assigned  to  or  otherwise  expected  of 
him  or  her  for  that  year. 

(3)  Average  compensation  per  director 
(ACPD)  means  the  sum  of  the  maximum 
compensation  for  all  directors  serving 
on  a  Bank's  board  of  directors,  divided 
by  the  total  number  of  directors 
designated  by  the  Federal  Housing 
Finance  Board  to  serve  on  the  Bank's 
board  for  that  year. 

(b)  Annual  compensation  For  1997 
and  each  subsequent  year,  each  Bank's 
board  of  directors  shall  adopt  annually 
by  resolution  a  written  poUcy  to  provide 
for  the  payment  to  Bank  directors  of 
reasonable  compensation  for  the 
performance  of  their  duties  as  members 
of  the  Bank's  board,  subject  to  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section.  .'\t  a  minimum,  such 
pohcy  shall  address  the  activities  or 
functions  for  which  attendance  is 
necessary  and  appropriate  and  may  be 
compensated,  and  shall  explain  and 
justify  the  methodology  for  determining 
the  amount  of  compensation  to  be  paid 
to  directors, 

(c)  Policy  requirements.  Payment  to 
directors  under  each  Bank's  policy  on 
director  compensation  may  be  based 
upon  factors  that  the  Bank  determines  to 
be  appropriate,  but  each  Bank's  policy 
shall  conform  to  the  following 
requirements: 

(1)  The  annual  ACPD  for  each  Bank 
shall  not  exceed  the  amount  calculated 
in  accordance  with  paragraph  (c)(2)  of 
this  section.  Within  this  limit; 

(i)  The  total  actual  compensation 
received  by  each  director  in  a  vear  shall 
reflect  both  the  amount  of  time  spent  on 
official  Bank  business  and  the  level  of 
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responsibility  assumed  by  that  director, 
such  that  greater  or  lesser  attendance  at 
board  and  committee  meetmgs  and 
greater  or  lesser  responsibility  assumed 
by  a  director  during  a  given  year  will  be 
reflected  in  the  actual  compensation 
received  by  the  director  for  that  year; 
and 

(ii)  The  maximum  compensation  for 
the  chair  of  each  Bank's  board  of 
directors  in  a  given  year  shall  not  be 
equaled  or  exceeded  by  the  maximum 
compensation  of  any  other  director  for 
that  year  and  shall  not  be  less  than  125 
percent  of  the  Bank's  ACPD  for  that 
year. 

(2)  The  limit  on  ACPD  for  each  Bank 
shall  be  $28,000  for  1997.  For  1998  and 
subsequent  years,  the  limit  on  ACPD 
shall  be  adjusted  annually  to  reflect  the 
preceding  year's  change  in  the 
Consumer  Price  Index  (CPI)  for  all  urban 
consumers,  as  published  by  the  Bureau 
of  Labor  Statistics.  Each  year,  as  soon  as 
practicable  after  the  publication  of  the 
previous  year's  CPI,  the  Board  shall 
publish  notice,  by  Federal  Register, 
distribution  of  a  memorandum,  or 
otherwise,  of  the  CPI-adjusted  limit  on 
ACPD. 

(d)  Expenses.  Each  Bank  may  pay  its 
directors  for  such  necessary  and 
reasonable  travel,  subsistence  and  other 
related  expenses  incurred  in  connection 
with  the  performance  of  their  official 
duties  as  are  payable  to  senior  officers 
of  the  Bank  under  the  Banks  travel 
policy,  except  that  directors  may  not  be 
paid  for  gift  or  entertainment  expenses. 

(e)  Disclosure  Each  Bank  shall,  in  its 
aimual  report: 

(1)  State  the  sum  of  the  total  actual 
compensation  paid  to  its  directors  in 
that  year; 

(2)  State  the  sima  of  the  total  actxial 
expenses  paid  to  its  directors  in  that 
year;  and 

(3)  Sununarize  its  policy  on  director 
compensation. 

PART  941— OPERATIONS  OF  THE 
OFFICE  OF  FINANCE 

1.  The  authority  for  part  941  is  revised 
to  read  as  follows: 

Authority:  12  U.S.C.  1422b,  1431. 

2.  Section  941.7(f)(2)  is  revised  to  read 
as  follows: 

§  941  7    Office  of  Finance  Board  of 
Directors. 

•         «         »         •        * 

(2)  Private  Citizen  member.  The  Office 
of  Finance  shall  pay  compensation  and 

expenses  to  the  Private  Citizen  member 
of  the  OF  board  of  directors  in 
accordance  with  the  requirements  for 
payment  of  compensation  and  expenses 


to  Bank  directors  set  forth  in  section 
932.27  of  this  chapter,  except  that,  for 
these  purposes: 

(i)  The  Office  of  Finance  poUcy  on 
director  compensation  must  be 
approved  by  the  board  of  directors  of 
the  Finance  Board; 

(ii)  Section  932.27(a)(3)  and  (c)(l)(ii) 
of  this  chapter  shall  not  apply;  and 

(iii)  The  terms  "average  compensation 
per  director"  and  "ACPD,"  as  used  in 
§  932.27  of  this  chapter,  shall  mean 
"maximiun  compensation  of  the  Private 
Citizen  member". 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  July  25, 1996. 

Bruce  A.  Morrison. 

Chairman. 

IFR  Doc.  96-21187  Filed  fr-20-96;  8:45  am] 

BILUNG  CODE  «72S-0mj 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

(Docket  No.  95-NM-124-AD:  Amendment 
39-9687;  AD  96-14-05] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  docimient  corrects 
mformaUon  that  appeared  in 
airworthiness  directive  (AD)  96-14-05, 
amendment  39-968"  which  was 
published  in  the  Federal  Register  on 
July  9, 1996  (61  FR  35938).  This  AD  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes.  Among  other  things,  it 
supersedes  a  previously  issued  AD, 
requires  inspections  of  the  control  rods 
of  the  outboard  leading  edge  slat,  and 
requires  the  installation  of  a 
modification  that  terminates  the    , 
requirement  for  repetitive  inspections. 
This  action  corrects  the  listed  line 
nimibers  of  airplanes  subject  to  certain 
parts  of  the  rule. 
DATES:  Effective  August  13,  1996. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
August  13,  1996  (61  FR  35938,  July  9. 
1996). 

FOR  PURTHER  INFORMATION  CON^^ACT: 
Kristin  Larson,  Aerospace  Engmeer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 


Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-1760; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFOnMATION:  On  June 
27,  1996,  the  FAA  issued  AD  96-14-05, 
amendment  39-9687;  (61  FR  35938,  July 
9, 1996),  which  is  applicable  to  certain 
Boeing  Model  767  series  airplanes  and 
supersedes  AD  90-20-16,  amendment 
39-6726  (55  FR  37858,  September  14, 
1990).  That  AD  requires  a  one-time 
visual  inspection  to  determine  the  date 
of  manufacture  of  the  control  rods  of  the 
outboard  leading  edge  slat,  and  follow- 
on  actions  (i.e.,  repetitive  ultrasonic 
inspection),  if  necessary.  It  also  requires 
replacement  of  the  control  rod  ends  and 
attach  bolts,  for  certain  airplanes.  For 
operators  accomphshing  the  (follow-on) 
repetitive  ultrasonic  inspections,  the  AD 
requires  the  replacement  of  the  control 
rod  with  a  new  control  rod 
manufactured  after  June  1983;  this 
replacement  constitutes  terminating 
action  for  the  repetitive  inspections. 

As  pubUshed,  paragraph  (b)  of  AD  96- 
14-05  indicated  that  only  certain 
airplanes  were  subject  to  its 
requirements.  Those  airplanes  were 
specified  as  ones  having  line  numbers 
"1  through  264  inclusive,  and  266 
through  273  inclusive."  However,  due 
to  a  typographical  error,  the  final 
number  in  this  sequence  of  line 
numbers  was  incorrect:  what  was 
published  as  line  number  "273,"  should 
have  been  line  nimiber  "272."  The    . 
airplane  having  line  number  273  is  not 
subject  to  the  requirements  of  paragraph 
(b)  of  this  AD. 

Action  is  taken  herein  to  correct  this 
typographical  error  in  paragraph  (b). 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  repubhshed. 

The  effective  date  of  the  AD  remains 
August  13,  1996. 

Accordingly,  the  final  rule  document 
(FR  DOC.  9&-16950),  which  was 
pubUshed  on  July  9, 1996,  at  61  FR 
35938,  is  corrected  as  follows: 

§39.13    [Corrected] 

On  page  35940,  in  the  second  column, 
the  text  of  paragraph  (b)  of  AD  96-14- 
05,  amendment  39-9687,  is  corrected  to 
read  as  follows: 

*        *        •        •        • 

(b)  For  airplanes  having  line  number 
1  through  264  inclusive,  and  266 
through  272  inclusive:  Within  the  next 
2,500  landings  or  18  months  after 
October  23, 1990  (the  effective  date  of 
AD  90-20-16,  amendment  39-6726. 
whichever  occurs  first,  replace  the 
control  rod  end  and  attach  bolt  with  a 
new  configuration  control  rod  end  and 
attach  bolt  on  each  wing,  in  accordance 
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ISS 


with  Boeing  Service  Bulletin  767-57- 
0021.  Revision  1.  dated  September  14, 
1989;  Revision  2,  dated  July  26.  1990;  or 
Revision  5,  dated  June  15, 1995. 

***** 

Issued  in  Renton.  Washington,  on  August 
14. 1996. 

Neil  D.  Schalekamp, 
Acting  Manager.  T runs  port  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  96-21232  Filed  8-20-96;  8:45  am] 

aiLUNC  COOE  4810-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  92F-04751 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  phosphorylated  tall  oil 
fatty  acids  as  pigment  dispersants  in 
polymeric  films  intended  for  use  in 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  SCM 
Chemicals. 

DATES:  Effective  August  21. 1996; 
written  objections  and  requests  for  a 
hearing  September  20,  1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
RockviUe,  MD  208S7 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (fciFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  9,  1993  (58  FR  7789),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4350)  had  been  filed  by  SCM 
Chemicals,  c/o  1001  G  St.  NW.,  suite 
500  West.  Washington.  DC  20001 
(formerly,  1100  G  St.  NW.,  Washington, 
DC  20001).  The  petition  proposed  to 
amend  the  food  additive  regulations  to 
add  a  new  §  178.3725  Pigment 
dispersants  (21  CFR  178.3725)  to 
provide  for  the  safe  use  of 
phosphorylated  tall  oil  fatty  acids  as 
pigment  dispersants  in  polymeric  films 
intended  for  use  in  contact  with  food. 


In  fhe  FDA  evaluation  of  the  safety  of 
this  food  additive,  the  agency  has 
reviewed  the  safety  of  the  additive  itself 
and  the  chemical  impurities  that  may  be 
present  in  the  additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  dimethyl 
hydrogen  phosphite,  which  is  a 
carcinogenic  impurity  resulting  from  the 
manufacture  of  ihe  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  dimethyl  hydrogen 
phosphite,  are  conunonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

L  Determination  of  Safety 

Under  the  so-called  "general  safety 
clause"  section  409(c)(A)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  348{c)(A)),  a  food  additive 
cannot  be  approved  for  a  particular  use 
unless  a  fair  evaluation  of  the  data 
available  to  FDA  establishes  that  the 
additive  is  safe  for  that  use.  FDA's  food 
additive  regulations  (21  CFR  170.3(i)) 
define  safe  as  "a  reasonable  certainty  in 
the  minds  of  competent  scientists  that 
the  substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additive  anticancer,  or 
Delaney,  clause  of  the  act  section 
409(c)(3)(A)  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  the 
impurities  in  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive.  Scott  v.  FDA,  728  F.2d  322 
(6th  Qr.  1984). 

n.  Safiety  of  Petitioned  Use  of  the 
Addhive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  phosphorylated  tall  oil 
fatty  acids,  will  result  in  exposure  to  no 
greater  than  2.3  parts  per  bilUon  (ppb) 
of  the  additive  in  the  daily  diet  (3 
kilogram  (kg))  or  an  estimated  daily 
intake  (EDI)  of  7  microgram  per  person 
per  day  (|ig/person/day)  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 


the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietarv-  exposure  to  this 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  a\'ailable  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  dimethyl  hydrogen  phosphite,  the 
carcinogenic  chemical  that  may  be 
present  as  an  impurity  in  the  additive. 
The  risk  evaluation  of  dimethyl 
hydrogen  phosphite  has  two  aspects:  (1) 
Assessment  of  the  worst-case  exposure 
to  the  impurity  from  the  proposed  use 
of  the  additive:  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal  bioassay 
to  the  conditions  of  probable  exposure 
to  humans. 

A.    Dimethyl  Hydrogen  Phosphite 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  dimethyl  • 

hydrogen  phosphite  from  the  petitioned 
use  of  the  additive  as  a  pigment 
dispersant  in  polymeric  films  to  be 
0.009  ppb  in  the  daily  diet  (3  kg),  or  27 
nanograms/person/day  (Ref.  1).  The 
Cancer  Assessment  Committee  (C.AC]  of 
the  Center  for  Food  Safety  and  .'\pplied 
Nutrition  (CFSAN)  reviewed  data  from 
a  103-  week  carcinogenic  bioassay  on 
dimethyl  hydrogen  phosphite  in  F344/ 
N  rats  and  B6C3Fi  mice  conducted  by 
the  National  Toxicology  Program  (NTP), 
The  results  of  the  bioassay  on  dimethyl 
hydrogen  phosphite  demonstrated  that 
the  material  induced  lung  and 
forestomach  neoplasms  in  male  rats 
when  administered  by  gavage  in  com 
oil.  The  agency  used  the  data  reviewed 
by  the  CAC  to  estimate  the  upper-bound 
Umit  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  proposed  use  of  the  additive. 

Based  on  the  estimated  worst-case 
exposure  to  dimethyl  hydrogen 
phosphite  of  7  jig/ person/day,  FDA's 
CFSAN  estimates  that  a  worst-case 
upper-bound  limit  of  lifetime  human 
risk  from  the  use  of  the  subject  additive 
is  1.4  x  10',  or  1.4  in  one  billion  (Refs. 
4  and  5).  Because  of  the  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  the 
actual  lifetime-averaged  individual 
exposure  to  dimethyl  hydrogen 
phosphite  is  likely  to  be  substantially 
less  than  the  worst-case  exposure,  and 
therefore,  the  upper-bound  lifetime 
human  risk  would  be  less.  Thus,  the 
agency  concludes  that  there  is 
reasonable  certainty  that  no  harm  from 
exposure  to  dimethyl  hydrogen 
phosphite  would  result  from  the 
proposed  use  of  the  additive. 
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B    Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  dimethyl 
hydrogen  phosphite  present  as  an 
impurity  in  the  additive.  The  agency 
finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which 
dimethyl  hydrogen  phosphite  may  be 
expected  to  remain  as  an  impurity 
following  production  of  the  additive, 
the  agency  would  not  expect  the 
impurity  to  become  a  component  of 
food  at  other  than  extremely  low  levels; 
and  (2)  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
the  impurity,  even  under  worst-case 
assumptions,  is  very  low,  less  than  1.4 
in  a  billion. 

m.  Conclusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  as  a  pigment  dispersant  in 
polymeric  films  intended  for  use  in 
contact  with  food  is  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  achieve 
its  intended  technical  effect.  Therefore, 
the  agency  concludes  that  a  new 
§  178.3725  should  be  added  to  part  178 
(21  CFR  part  178)  as  set  forth  below. 

hi  accordance  vdth  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 


action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  20, 1996, 
file  vnih  the  Dockets  Management 
Branch  (address  above)  vmtten 
objection  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  vdth 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Chemistry 
Review  Branch  (HFS-247)  to  the  Indirect 
Additives  Branch  (HFS-216)  concerning  FAP 
3B4350:  Dietary  Concentrations  of  the 
Additive  and  the  Impurity  (dimethyl 
hydrogen  phosphite),  April  28, 1994, 

2.  Kokoski,  C  ).,  "Regulatory  Food 
Additive  Toxicology,"  in  Chemical  Safety 
Regulation  and  Compliance,  edited  by  F. 
Homburger  and  ].  K.  Marquis,  S.  Karger,  New 
York,  NY,  pp.  24-33, 1985. 

3.  "Toxicology  and  Carcinogenesis  Studies 
of  Dimethyl  Hydrogen  Phosphite,"  National 
Toxicology  Program,  Technical  Report,  #287, 
November  1985. 

4.  Memorandum  from  Executive  Secretary, 
Cancer  Assessment  Committee  (HFS-227)  to 
Chairman,  Cancer  Assessment  Committee, 
and  Chairman.  Quantitative  Risk  Assessment 
Committee:  "Tentative,  Worst-case  Risk 
Assessment  for  Dimethyl  Hydrogen 
Phosphite,"  )anuary  4, 1996. 

5.  Memorandum  from  Executive  Secretary. 
Cancer  Assessment  Committee  (HFS-227)  to 
Chairman,  Cancer  Assessment  Committee, 
and  Chairmen.  Quantitative  Risk  Assessment 
Committee:  "Risk  Assessment  for  Dimethyl 
Hydrogen  Phosphite  (DMHP). "  June  26,  1996. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  ^-'a— INDIRECT  FOOD 
ADDfT'VES    ADJUVANTS 
PRODUCTION  AiDS,  AND  SAN!TI2ERS 

1.  The  authority  uUdUuu  lui  ^i  v^rK 
part  1 78  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

2.  New  §  178.3725  is  added  to  subpart 
D  to  read  as  follows: 

§178.3725     Pigment  cjispersants. 

Subject  to  the  provisions  of  this 
regulation,  the  substances  listed  in  this 
section  may  be  safely  used  as  pigment 
dispersants  in  food-contact  materials. 


Sut^stances 


Limitations 


Phosphoryiated  tall  oil  fatty  acids  (CAS  Reg.  No.  68604-99-9),  pre- 
pared by  the  reaction  of  dimethyl  hydrogen  phosphite  with  tall  oil  fatty 
acids. 


For  use  only  at  levels  not  to  exceed  1 .0  percent  by  weight  of  the  pig- 
ment. The  pigmented  polymeric  films  may  contact  all  food  under 
conditions  of  use  D,  E,  F,  and  G  described  in  Table  2  of 
§  1 76. 1 70(c)  of  this  chapter. 
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ISS 


Dated:  August  13. 1996. 
William  K.  Hubbard. 

A^ociate  Commissioner  for  Policy 

Coordination. 

fFR  r>)<    96-21229  Filed  8-20-96:  8:45  ami 

BiLUNG  COM  4iae-oi-f 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD1 3-96-002] 
RIN2115-AE47 

Drawbridge  Operation  Regulations 
Ebey  Slough,  Marysville  WA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
temporarily  amending  the  regulations 
governing  the  operation  of  the  twin 
State  Route  529  drawbridges  across 
Ebey  Slough,  mile  1.6,  at  Marysville, 
Washington.  The  temporary  regiUations 
will  permit  the  swingspan  to  remain 
closed  for  several  months  so  that  the 
mechanical  and  electrical  systems  of  the 
bridge  can  be  overhauled.  The  closed 
period  is  February  1. 1997  to  June  1, 
1997 

EFFECTIVE  DATES:  This  rule  is  effective 
from  February  1,  1997,  to  June  1, 1997. 

ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  and  copying 
at  915  Second  Avenue,  Room  3410, 
Seattle,  Washington.  Normal  office 
hours  are  between  7:45  a.m.  and  4:15 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell,  Chief,  Plans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch, 
(Telephone:  (206)  220-7270). 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  21.  1996.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaJdng  entitled  Drawbridge 
Operation  Regulations;  Ebey  Slough, 
Marysville,  WA,  in  the  Federal  Register 
(61  FR  6589).  No  comments  were 
received  in  response  to  this  notice. 

Background  and  Purpose 

At  the  request  of  the  Washington  State 
Department  of  Transportation,  the  Coast 
Guard  is  temporarily  amending  the 
regulations  governing  the  operation  of 
the  State  Route  529  drawbridge  across 
Ebey  Slough,  Washington.  Currently, 


this  bridge  is  required  to  open  for  the 
passage  of  vessels  if  one  hour  notice  is 
provided.  The  temporary  regulations 
will  permit  the  drawspan  to  remain 
closed  for  several  months  so  that  the 
mechanical  and  electrical  systems  of  the 
bridge  can  be  overhauled.  The  existing 
drawbridge  operation  regidations 
currently  in  effect  will  automatically  be 
restored  as  soon  as  the  temporary 
regulations  expire  on  June  1.  1997. 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  did  not  receive  any 
comments  to  the  notice  of  proposed 
rulemaking  and  the  rule  is  being 
adopted  as  proposed. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under  3(f) 
of  Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Etepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  This  expectation  is 
based  on  the  fact  that  there  is  very  Uttle 
commercial  use  of  the  waterway  and  the 
fact  that  the  upper  reaches  of  Ebey 
Slough  beyond  the  State  Route  529 
drawbridge  can  be  reached  by  an 
alternate  route  using  Steamboat  Slough. 

Small  Entities 

For  the  reasons  stated  in  Regulatory 
Evaluation  above,  the  Coast  Guard  finds 
that  the  impact  on  small  entities,  if  any, 
is  not  substantial.  Therefore,  the  Coast 
Guard  certifies  xmder  5  U.S.C.  605  (b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities.  The  impact  on 
small  entities  is  expected  to  be  minimal 
because  of  the  minimal  use  of  the 
waterway  and  the  alternate  route 
through  Steamboat  Slough. 

Collection  of  Information 

This  action  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  vdth  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 


the  action  does  not  have  sufficient 

federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  has  considered  the 

environmental  impact  of  this  action  and 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation  A    Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges, 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
117  oftitle  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authonty  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Effective  February  1,  1997,  to  Jime 

1, 1997.  paragraph  (h)'of§  117.1059  is 
temporarily  suspended  and  a  new 
paragraph  (j)  is  added  to  read  as  follows: 

§  1 17.1059    Snohomish  River.  Steamt>oat 
Slough,  and  Et>ey  Slough. 

***** 

(j)  The  draws  of  the  SR  529  highway 
bridge  across  Ebey  Slough,  mile  1.6,  at 
Marysville,  need  not  open  for  the 
passage  of  vessels  from  February  1, 
1997,  until  June  1,1997. 

Dated:  June  26.  1996. 
J.  David  Spade, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

13th  Coast  Guard  District. 

IFR  Doc.  96-21087  Filed  8-20-96;  8:45  amj 

BILUNG  CODE  4910-14-M 


33  CFR  Part  117 

[CGD 13-96-001] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Snohomish  River,  Everett,  WA 

agency:  Coast  Guard,  DOT. 
ACTION;  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  amending  the  regulations 
governing  the  operation  of  the  twin 
State  Route  529  drawbridges  across  the 


UMI 
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Snohomish  River,  mile  3.6.  at  Everett. 
Washington  The  temporan'  regulations 
will  permit  the  drawspans  to  remain 
closed  for  several  months  so  that  the 
mechanical  and  electrical  systems  of  the 
twin  bridges  can  be  overhauled.  The 
closed  penod  is  October  1996,  to 
January  ■^\  1997. 

EFFECTliE  DATES:  This  rule  is  effective 
from  October  1,  1996,  to  January  31, 
1997. 

ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  preamble 
are  available  for  mspection  and  copying 
at  915  Second  Avenue,  Room  3410, 
Seattle.  Washington.  Normal  office 
hours  are  between  7:45  a.m.  and  4:15 
p.m..  Monday  through  Friday,  except 
federal  hoiidav? 

FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Mikesell.  Chief,  Flans  and  Programs 
Section,  .\ids  to  Navigation  and 
Waterways  Management  Branch, 
(Telephone:  (206]  220-7270). 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  21,  1996,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations;  Snohomish 
River.  Everett,  \VA.  in  the  Federal 
Register  (61  PR  6588).  No  comments 
were  received  in  response  to  this  notice. 

Background  and  Purpose 

At  the  request  of  the  Washington  State 
Department  of  Transportation,  the  Coast 
Guard  is  temporarily  amending  the 
regulations  governing  the  operation  of 
the  twin  State  Route  529  drawbridge 
across  the  Snohomish  River  at  Everett, 
Washington.  Currently,  these  bridges  are 
required  to  open  for  the  passage  of 
vessels  if  one  hour  notice  is  provided. 
The  temporary  regulations  vfill  permit 
the  drawspans  to  remain  closed  for 
several  months  so  that  the  mechanical 
and  electrical  systems  of  the  twin 
bridges  can  be  overhauled.  The  existing 
drawbridge  operation  regulations 
currently  in  effect  will  automatically  be 
restored  as  soon  as  the  temporary 
regulations  expire  on  January  31,  1997. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  did  not  receive  any 
comments  to  the  notice  of  proposed 
rulemaking  and  the  rule  is  being 
adopted  as  proposed. 

Regulatory  Evaluation 

This  temporarv  rule  is  not  a 
significant  regulatory  action  under  3{f} 
of  Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review- 


by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
signiiBcant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  regulatory 
evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  expectation  is 
based  on  the  fact  that  the  commercial 
users  of  the  waterway  can  pass  under 
the  bridges  without  an  opening  diuing 
low  tide  conditions. 

Small  Entities 

For  the  reasons  stated  in  Regulatory 
Evaluation  above,  the  Coast  Guard  finds 
that  the  impact  on  small  entities,  if  any, 
is  not  substantial.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  impact  on 
small  entities  is  expected  to  be  minimal 
because  commercial  users  of  the 
waterway  can  pass  under  the  bridges 
without  an  opening  during  low  tide 
conditions. 

Collection  of  Information 

This  action  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
117  of  title  33,  Code  of  Federal 
Regulations,  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Audiority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat.  5039. 

2.  Effective  October  1 ,  1996,  to 
January  31.  1997,  paragraph  (c)  of 

§  117.1059  is  temporarily  suspended 
and  a  new  paragraph  (i)  is  added  to  read 
as  follows; 

$117.1069     Sno'-^omish  R;ve',  Sleamtxjat 
Slough  af^s  £t>ey  SiOugh. 
«  .  .  „  * 

(i)  The  draws  of  the  twin,  SR  529, 
highway  bridges  across  the  Snohomish 
River,  mile  3,6,  at  Everett  need  not  open 
for  the  passage  of  vessels  from  October 
1, 1996,  imtil  January  31, 1997. 

Dated:  June  26, 1996. 
J.  David  Spade, 

Hear  Admiral,  U.S.  Coast  Guard  Commander. 
13th  Coast  Guard  District. 
(FR  Doc.  96-21088  Filed  8-20-96;  8:45  a.m.] 
BIUJNG  CODE  4B1»-14-M  4 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Pan  64 

(CO  Docket  No.  91-141) 

Expanded  Interconnection  With  Local 
■telephone  Company  Facilities: 
Correction 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Friday, 
September  17, 1993  (58  FR  48756),  The 
regulations  related  to  rights  and 
responsibiUties  of  interconnectors. 
EFFECTIVE  DATE:  August  21,  1996, 
f  OR  FURTHER  INFORMATION  CONTACT: 
David  Sieradzki  (202)  418-1530. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  affect  parties 
who  are  taking  expanded 
interconnection  offerings  from  Class  A    . 
local  exchange  carriers. 

Need  for  Correction 

As  pubhshed,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 
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List  of  Subjects  in  47  CFR  Part  64 

Clommunications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Accordingly.  4  7  CFR  part  64  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1   The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066,  as 
amended;  47  L'.S.C.  154,  unless  otherwise 
noted,  fnterpref  or  apply  sees.  201,  218,  226, 
228.  48  Stat.  1070.  as  amended,  1077;  47 
U.S.C.  201.  218,  226,  228,  unless  otherwise 
noted. 

§64.1402    [Amended] 

2.  In  §  64.1402(c),  the  phrase  "until 
that  local  exchange  carrier's  tariffs 
implementing  expanded 
intercormection  for  switched  transport 
have  become  effective"  is  added  to  the 
end  of  the  sentence. 

Federal  Communications  Commission 

William  F  Caton, 

Acting  Secretary. 

[PR  Doc  96-21227  Filed  8-20-96;  8:45  am] 

BILUNQ  COOC  <712-01-P 


47  CFR  Part  78 

(CS  Docket  No.  96-46;  FCC  96-334) 

Open  Video  Systems 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

summary:  The  Third  Report  and  Order 

and  Second  Order  on  Reconsideration 
adopts  and  modifies  rules  and  pohcies 
concerning  open  video  systems.  The 
Third  Report  and  Order  amends  our 
regulations  to  reflect  the  provisions 
regarding  open  video  systems  of  the 
Telecommunications  Act  of  1996  (the 
"1996  Act")  with  respect  to  the 
definition  of  "affiliate."  The  Second 
Order  on  Reconsideration  amends  or 
adopts  regulations  with  respect  to  open 
video  systems  in  response  to  petitions 
for  reconsideration  regarding  the 
Second  Report  and  Order  in  this 
proceeding.  This  item  further  fulfills 
Congress  mandate  in  adopting  the  1996 
Act  and  will  provide  guidance  to  open 
video  system  operators,  video 
programming  providers,  and  consumers 
concerning  open  video  systems. 

DATES:  Effective  Date:  The  requirements 
and  regulations  established  in  this 
decision  shall  become  effective  upon 
approval  by  OMB  of  the  new 


inibrmation  requirements  adopted 
herein,  but  no  sooner  than  September 
20,  1996.  The  Commission  will  publish 
a  document  at  a  later  date  notifying  the 
public  as  to  the  effective  date. 

Comments:  Written  comments  by  the 
public  on  the  proposed  and/or  modified 
information  collections  are  due  on  or 
before  September  20, 1996.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
October  21, 1996. 

ADDRESSES:  A  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234,  1919  M  Street, 
NW..  Washington,  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain.  OMB  Desk  Officer,  10236 
NEOB,  725-17th  Street,  NW., 
Washington,  IX  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Chessen,  Cable  Services  Bureau,  (202) 
418-7200.  For  additional  information 
concerning  the  information  collections 
contained  herein,  contact  Dorothy 
Conway  at  202-418-0217,  or  via  the 
Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Third 
Report  and  Order  and  Second  Order  on 
Reconsideration  in  CS  Docket  No.  96- 
46.  FCC  No.  96-334,  adopted  August  7, 
1996  and  released  August  8,  1996.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  20554,  and  may  be 
purchased  fium  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800. 1919  M  Street. 
NW..  Washineton,  DC  20554. 

The  Second  Order  on  Reconsideration 
contains  proposed  and/ or  modified 
information  collections.  It  has  been 
submitted  to  the  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  OMB  to  comment  on  the 
information  collections  contained  in  the 
Second  Order  on  Reconsideration. 
Comments  should  address:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  to  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 


collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

OMB  Approval  Number  3060-0700. 

Title:  Implementation  of  Section  302 
of  the  Telecommunications  Act  of  1996; 
Open  Video  Systems 

Form  Number:  FCC  Form  1275. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  740.  (10  OVS  operators, 
250  video  programming  providers  that 
may  request  additional  Notice  of  Intent 
information,  file  rate  complaints,  or 
initiate  dispute  cases.  60  broadcast 
stations  that  may  elect  type  of  carriage 
or  make  network  non-duplication 
noUfications,  100  programming 
providers  that  may  make  notification  of 
invalid  rights  claimed.  300  must-carry 
list  requesters,  20  oppositions  to  OVS 
operator  certifications.) 

Number  of  Responses:  3754.  (10 
Notices  of  Intent,  14  certifications  of 
compliance  filings  and  refilings.  250 
requests  for  additional  Notice  of  Intent 
information.  250  responses  to  requests 
for  additional  Notice  of  Intent 
information,  50  rate  complaints,  50  rate 
justifications,  60  carriage  elections,  10 
must-carry  recordkeepers.  300  must- 
carry  list  requests,  300  provisions  of 
must-carry  lists,  1200  notifications  of 
network  non-duplication  rights  to  OVS 
operators.  100  programming  provider 
notificabons  of  invalid  rights  claimed, 
1100  OVS  operator  notifications  of 
network  non-duplication  rights  to 
programming  providers.  20  oppositions 
to  certifications  of  comphance,  20 
dispute  case  complainants,  and  20 
dispute  case  defendants.) 

Estimated  Burden  to  Respondents: 
Notice  of  Intent  requirements:  10 
prospective  OVS  operators  are  estimated 
to  be  in  existence  wdthin  the  next  year. 
Average  number  of  entities  that 
prospective  OVS  operators  must  notify 
with  each  Notice  of  Intent:  45.  Average 
burden  to  each  OVS  operator  to 
complete  a  Notice  of  Intent  and  to 
provide  copies  to  all  appucable  entities: 
8  hours  apiece;  therefore  10x8=80 
hours,  Estimated  number  of  written 
requests  for  additional  information  that 
will  be  received  subsequent  to  Notices 
of  Intent:  25  per  Notice  of  IntentxlQ 
Notices=250.  Average  burden  to 
prospective  video  programming 
providers  to  make  each  written  request: 
2  hours  apiece;  therefore  10x25x2=500 
hours.  Average  burden  to  each  OVS 
operator  to  provide  the  additional 
information  to  all  prospective  video 
programming  providers:  8  hours  apiece; 
therefore  10x8=80  hours.  Total  burden 
for  all  respondents=80-f500+80=660 
hours.  Form  1275  Certification  Process 


UMI 


Federal  Register  /  Vol.  61.  No.  163  /  Wednesday.  August  21,  1996  /  Rules  and  Regulation.^;    43161 


requirements:  We  estimate  that  14 
certification  filings  and  refilings  will 
result  m  10  certified  OVS  operators. 
Annual  burden  to  OVS  operators  to 
complete  certifications  and  serve  on 
applicable  local  commimities  and 
opposition  filers:  2  hours  apiece; 
therefore  14x2=28  hours.  Number  of 
oppositions  estimated  to  be  filed  with 
the  Commission:  2  per  certification; 
therefore  2x14  =  28.  Average  burden  for 
completing  oppositions:  4  hours  per 
opposition;  therefore  28x4=112  hours. 
Total  burden  for  all  respondents: 
28+112  =  140  hours 

Rate  justificataon  requirements: 
Estimated  number  of  rate  complaints 
that  video  programming  providers  will 
file:  5  per  0\'S  operator;  therefore 
10x5=50.  Estimated  number  of  rate 
justifications  filed  by  OVS  operators  in 
response  to  rate  complaints:  50.  Burden 
to  video  programming  providers  for 
filing  complaints:  1  hour  per  complaint; 
therefore  50x1=50  hours.  Burden  to 
OVS  operators  for  filing  rate 
justifications:  20  hours  per  justification; 
therefore  10x5x20=1000  hours.  Total 
burden  for  all  respondents: 
50+1.000=1050  hours, 

Must-Carr\  and  Retransmission 
Consent  requirements:  Number  of  OVS 
operators:  10  Average  number  of 
broadcast  stations  in  each  OVS 
operator's  area  of  carriage:  6.  Average 
burden  to  broadcast  stations  for  eacJb 
election  for  must-carry  or 
retransmission  consent:  2  hours  per 
election;  therefore  10x6x2  hours=120 
hours.  Annual  recordkeeping  burden  for 
OVS  operators  to  maintain  list  of  its 
broadcast  stations  carried  in  fulfillment 
of  must-carrv  requirements:  4  hours  per 
OVS  operator;  therefore  10x4=40  hours. 
Estimated  annual  number  of  written 
requests  received  by  OVS  operators:  30 
per  OVS  operator;  therefore  10x30=300. 
Burden  for  completing  written  requests: 
.25  hours  per  request;  therefore 
10x30x.25=75  hours.  Burden  to  OVS 
operators  to  respond  to  requests:  .25 
hours  per  request;  therefore 
10x30x. 25=75  hours.  Total  burden  for 
all  respondents:  120+40+75+75=310 
hours. 

Sports  Exclusivity,  Network  Non- 
Duplication  and  Syndicated  Exclusivity 
requirements:  Estimated  number  of 
notifications  filed  by  television 
broadcast  stations  to  notify  OVS 
operators  of  exclusive  or  non- 
duplication  rights  being  exercised:  6 
stations  in  each  OVS  operator's  area  of 
carriagex20  annual  notificationsxlO 
OVS  operators=1200.  Burden  to 
television  stations  to  make  notifications: 
.5  hours  per  notification;  therefore 
1200x.5=600  hours.  Estimated  number 
of  notifications  filed  by  programming 


providers  to  notify  OVS  operators  of 
invalid  exclusivity  rights  claimed:  100. 
Burden  to  programming  providers  to 
make  notifications:  .5  hours  per 
notification;  therefore  lOOx.5  hours=50 
hours.  Burden  for  OVS  operator  to  make 
notifications  to  delete  signals  available 
to  all  programming  providers  on  their 
systems:  1  hour  per  notificationxl  100 
occurrences=1100  hours.  Total  burden 
for  all  respondents:  600+150+100=1750 
hours. 

Dispute  Resolution  requirements: 
Estimated  number  of  notices  filed  by 
complainant:  20.  Estimated  number  of 
defendants'  responses  to  notices  filed: 
20.  Average  burden  for  each  notice  and 
response  to  notice:  4  hours  apiece; 
therefore  40x4=160  hours.  We  estimate 
that  the  20  notices  will  result  in  the 
initiation  of  10  dispute  cases.  The 
average  burden  for  complainants  and 
defendants  for  undergoing  all  aspects  of 
the  dispute  case:  25  hours  per  case; 
therefore  20  (10  complainants+lO 
defendants)x25=500  hours.  Total 
burden  to  all  respondents:  160+500=660 
hours. 

Total  Annual  Burden  to  Respondents: 
4570  hours.  (660+140+1050+ 
310+1750+660). 

Estimated  Cost  to  Respondents: 
Notices  of  Intent  costs  of  stationery  and 
postage  at  $2  apiece  for  (10  Notices  of 
Intentx45  entities)+250  requests  for 
additional  information+250  responses  to 
requests  for  additional 
information=$l  900. 

Form  1275  Certification  Process  costs 
of  stationery,  diskettes,  and  postage  at 
$10  for  14  filings  and  refilings  sent  to 
the  Commission  and  all  applicable  local 
communities=$140.  Costs  of  stationery 
and  postage  at  $2  apiece  for  28 
opposition  filings=$48.  $140+$48=$188. 

Rate  Justifications  costs  of  stationery 
and  postage  at  $2  apiece  for  50  rate 
complaints+50  rate  justifications=$200. 

Must-Carry  and  Retransmission 
Consent  costs  of  stationery  and  postage 
at  $2  apiece  for  60  carriage 
elections+300  requests  for  lists+300 
provisions  of  lists=$1320. 

Sports  Exclusivity,  Network  Non- 
Ehaplication  and  Syndicated  Exclusivity 
costs  of  stationery  and  postage  at  $2 
apiece  for  1200  notifications  to  OVS 
operators+lOO  notifications  of  invalid 
rights  claimed+1100  OVS  operator 
notifications  to  programming 
providers=$4800.  > 

Dispute  Resolutions  costs  of 
stationery  and  postage  at  $2  apiece  for 
20  notices+20  responses  to  notices=$80. 
Costs  of  stationery  and  postage  at  $10 
apiece  for  10  complainants  in  dispute 
cases+10  defendants  in  dispute 
cases=$200.  $80+$200=$280. 


Total  Estimated  Costs  to  Respondents: 
$8688.  ($1900+  $188+$200+$1320+ 
$4800+  $280). 

Needs  and  Uses:  The  information 
collections  contained  herein  are 
necessary  to  implement  the  statutory 
provisions  for  Open  Video  Systems 
contained  in  the  Telecommunications 
Act  of  1996. 

I.  Introduction 

1.  rne  I  elecommimications  Act  of 
1996  added  Section  653  to  the 
Communications  Act,  establishing  open 
video  systems  as  a  new  framework  for 
entry  into  the  video  programming 
marketplace.  Section  653  required  that 
the  Commission,  within  six  months 
after  the  date  of  enactment  of  the  1996 
Act,  "complete  all  actions  necessary 
(including  any  reconsideration)  to 
prescribe  regulations"  to  govern  the 
operation  of  open  video  systems. 
Accordingly,  on  March  11. 1996,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  regarding  open 
video  systems.  Report  and  Order  and 
Notice  of  Proposed  Rulemaking  in  CS 
Docket  No.  96-46  and  CC  Docket  No. 
87-266  (terminated),  61  FR  10496 
(March  14.  1996).  FCC  96-99,  released 
March  11.  1996  {"NPRM").  Based  on  the 
record  submitted  in  response  to  the 
NPRM,  on  May  31.  1996.  the 
Commission  adopted  a  Second  Report 
and  Order  in  which  we  prescribed  rules 
and  pohcies  for  governing  the 
estabUshment  and  operation  of  open 
video  systems.  Second  Report  and 
Order  in  CS  Docket  No.  96-^6,  61  FR 
28698  (June  5,  1996),  FCC  96-249, 
released  June  3, 1996  {"Second  Report 
and  Order"). 

2.  In  this  Second  Order  on 
Reconsideration,  we  address  issues 
raised  in  these  filings,  and  modify  or 
clarify  our  regulations  accordingly.  In 
addition,  in  the  Order  and  Notice  of 
Proposed  Rulemaking  in  CS  Docket  No. 
96-85  ["Cable  Reform  Proceeding^'],  we 
sought  comment  on  the  definition  of 
"affiliate"  in  the  context  of  open  video 
systems.  Orcfer  and  Notice  of  Proposed 
Rulemaking  in  CS  Docket  No.  96-«5 
(Implementation  of  the  Cable  Act 
Reform  Provisions  of  the 
Telecommunications  Act  of  1996) 
["Cable  Reform  Proceeding'],  61  FR 
19013  (April  30,  1996)  11  FCC  Red  5937 
(1996).  In  light  of  the  six-month 
deadline  set  by  Congress  for  the 
Commission  to  establish  final  open 
video  system  regulations,  we  address 
the  affiliate  issue  in  this  Third  Report 
and  Order. 
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n.  Third  Report  and  Order— Definition 
of  "Affiliate" 

3.  Background.  In  the  Cable  Reform 
Proceeding,  we  specifically  sought 
comment  regarding  the  definition  of 
'"affiliate"  in  the  context  of  the  new 
statutory  provisions  governing  open 
video  systems.  We  subsequently 
received  comments  in  the  Cable  Reform 
Proceeding  addressing  this  issue.  For 
purposes  of  our  decision  in  this  Third 
Report  and  Order,  we  incorporate  those 
comments  to  the  extent  they  specifically 
address  the  definition  of  affiUation  in 
the  context  of  the  statutory  provisions 
for  open  video  systems.  We  noted  that  . 
Congress  added  a  new  definition  of 
"affiliate"  in  Section  3  of  Title  I  of  the 
Communications  Act.  This  new 
provision  defined  "affiliate"  for 
purposes  of  the  Act,  unless  the  context 
otherwise  requires,  as:  a  person  that 
(directly  or  indirectly)  owns  or  controls, 
is  owned  or  controlled  by.  or  is  under 
common  ownership  or  control  with, 
another  person.  For  purposes  of  this 
paragraph,  the  terra  "own"  means  to 
"own  an  equity  interest  (or  the 
equivalent  thereof!  of  more  than  10 
percent.  We  noted  also,  however,  that 
Congress  did  not  alter  the  separate 
definition  of  ■affiiiate"  set  forth  under 
Title  VI,  Under  Title  VI.  the  term 
"affiliate"  is  defined,  when  used  in 
relation  to  any  person,  to  mean  "another 
person  who  owns  or  controls,  is  owned 
or  controlled  by,  or  is  under  common 
ownership  or  control  with,  such 
person."  We  sought  comment  regarding 
the  definition  of  the  term  "affiliate"  in 
the  context  of  the  new  statutory 
provisions  for  open  video  systems.  We 
will  address  the  affifiadon  definition  for 
these  provisions  in  the  Cable  Reform 
Proceeding. 

4,  Discussion.  We  agree  with  those 
commenters  that  argue  that  the  new 
definition  of  "affiliate"  in  Title  I  does 
not  apply  to  matters  under  Title  VI  since 
Title  VI  contains  a  separate  definition  of 
that  term  that  does  not  set  a  percentage 
threshold  as  to  what  constitutes 
ownership  For  our  purposes,  therefore, 
we  must  determine  the  point  at  which 
an  open  video  system  operator's 
ownership  or  control  of  another  entity, 
or  another  entity's  ownership  or  control 
of  the  open  video  system  operator, 
meikes  that  entity  an  affiUate  for 
purposes  of  Section  653.  In  defining 
"affiliate"  for  purposes  of  Section  653, 
we  will  adopt  the  attribudon  standard 
that  we  use  in  the  program  access 
context.  Thus,  as  we  do  in  the  program 
access  context,  we  will  apply  the 
definitions  contained  in  the  notes  to  47 
CFR  §  76.501  (which  reflect  the 
broadcast  attribution  ndes  contained  in 
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the  notes  to  47  CFR  §  73.3555),  with 
certain  modifications.  For  instance,  in 
contrast  tp  the  broadcast  attribudon 
rules:  (a)  We  will  consider  an  entity  to 
be  an  open  video  system  operator's 
"affiliate"  if  the  open  video  system 
operator  holds  5%  or  more  of  the 
entity's  stock,  whether  voting  or  non- 
voting; (b)  we  will  not  adopt  a  single 
majority  shareholder  exception;  and  (c) 
all  limited  partnership  interests  of  5% 
or  greater  will  qualify,  regardless  of 
insulaUon.  Under  the  single  majority 
shareholder  exception,  where  there  is  a 
single  holder  of  more  than  50%  of  a 
corporation's  outstanding  voting  stock, 
minority  voting  stock  interests  in  the 
corporation  are  not  attributable  to 
shareholders  irrespective  of  whether 
they  exceed  the  5%  benchmark.  See  47 
CFR  §  73.3555  note  2.  In  addition,  as 
with  both  the  program  access  standard 
and  the  broadcast  attribution  rules, 
actual  working  control,  in  whatever 
manner  exercised,  will  also  be  deemed 
a  cognizable  interest. 

m.  Second  Order  on  Reconsideration 

A.  Qualifications  to  be  an  Open  Video 
System  Operator 

5.  We  decline  to  modify  our  decision 
in  the  Second  Report  and  Order  to  allow 
non-LECs  to  operate  open  video 
systems,  and  to  allow  cable  operators 
that  are  subject  to  effective  competition 
in  their  cable  franchise  areas  to  convert 
their  cable  systems  to  open  video 
systems.  We  disagree  with  Michigan 
Qties,  et  al.  that  our  decision  allowing 
non-LECs  to  operate  open  video  systems 
is  inconsistent  with  the  plain  language 
of  the  1996  Act  or  the  Act's  legislative 
history.  Permitting  non-LECs  to  become 
open  video  system  operators  is  not  only 
a  permissible  reading  of  the  statute,  but 
is  most  consistent  with  Congress'  goal  of 
opening  all  telecommimications  markets 
to  competition.  In  addition,  we  disagree 
with  the  argument  of  the  National 
League  of  Cities,  et  al.  that  our  decision 
to  permit  cable  operators  to  convert  to 
open  video  may  defeat  the  purposes  of 
other  Title  VI  requirements  that  apply  to 
cable  operators.  Congress  established 
cable  and  open  video  systems  as  two 
distinct  video  delivery  models,  each 
offering  a  particular  combination  of 
regulatory  benefits  and  burdens  That  an 
entity,  by  assuming  the  regulatory 
responsibilities  of  an  open  video 
system,  may  be  relieved  of  regulatory 
responsibilities  relating  to  cable  is 
neither  novel  nor  improper. 

6.  While  we  believe  that  cable 
operators  should  be  allowed  to  operate 
open  video  systems,  we  also  decline  to 
alter  our  decision  that  cable  operators 
may  do  so  in  their  existing  cable 


franchise  areas  only  if  they  are  subject 
to  "effective  competition."  The 
underlying  premise  of  Section  653  is 
that  open  video  system  operators  would 
be  new  entrants  in  established  markets, 
competing  directly  with  an  incumbent 
cable  operator.  We  believe  that  Congress 
exempted  open  video  system  operators 
from  much  of  Title  VI  regulation 
because,  in  the  vast  majority  of  cases, 
they  will  be  competing  with  incumbent 
cable  operators  for  subscribers.  Otu- 
effective  competition  restriction 
implements  Congress'  intent  by 
ensuring  that,  where  it  is  the  incumbent 
cable  operator  itself  that  seeks  to  enter 
the  marketplace  as  an  open  video 
system  operator,  there  is  at  least  one 
other  multichannel  video  programming 
provider  competing  in  the  market. 

7.  We  are  not  convinced,  as  NCT.A 
argues,  that  the  potential  presence  of 
multiple  video  programming  providers 
on  open  video  systems  obviates  the 
need  for  an  effective  competition 
requirement.  There  is  no  assurance  that 
any  particular  system  will  generate 
sufficient  competition  between 
providers  of  "comparable"  video 
programming  services  to  qualify  as  a 
meaningful  stand-in  for  effective 
facilities-based  competition.  While  we 
agree  with  U  S  West  that  the  expiration 
of  a  franchise  agreement  may  remove  a 
contractual  impediment  to  a  cable 
operator's  conversion  to  an  open  video 
system,  the  public  interest  rationale  that 
gave  rise  to  the  effective  competition 
restriction  remains.  So  long  as  a  cable 
operator  has  the  ability  to  exercise 
market  power — i.e.,  is  not  subject  to 
effective  competition — it  has  not  met 
the  necessary  pre-condition  for 
operating  an  open  video  system. 

8  We  also  continue  to  disagree  with 
Cox's  argument  that  the  Commission 
has  no  authority  to  determine  whether 
cable  operators  that  are  also  LECs  may 
operate  open  video  systems.  The  second 
sentence  of  Section  653(a)(1)  authorizes 
the  Commission  to  determine  whether 
any  cable  operator  may  convert  to  open 
video,  regardless  of  other  services  it  may 
also  provide,  including  local  exchange 
service.  The  Commission  retains  its 
authority  over  cable  operators  that  also 
become  LECs  because,  as  Sprint  notes, 
a  cable  operator  does  not  lose  its 
identity  as  a  cable  operator  simply  by 
offering  additional  types  of  services. 

B.  Certification  Process 

9.  The  Second  Report  and  Order  fully 
explains  our  reasons  for  not  imposing 
pre-certification  requirements  regarding 
public  rights-of-way,  PEG  obligations, 
revisions  to  cost  allocation  manuals,  or 
separate  subsidiaries.  Petitioners  have 
presented  no  new  evidence  or 
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arguments  that  would  cause  us  to 
change  our  earlier  conclusion. 

10.  In  addition,  we  will  maintain  our 
rule  that  certification  filings  will  be 
deemed  approved  unless  disapproved 
by  the  Commission  within  ten  days. 
Petitioners  have  not  demonstrated  that 
affirmative  approval  is  necessary  to 
provide  notice  to  outside  parties  or  to 
assure  adequate  Commission  review. 
Also,  because  certification  precedes  the 
operator's  actual  implementation  of  the 
Commission's  rules,  we  disagree  vsdth 
NCTA  that  the  Commission  is  required, 
at  this  stage  of  the  process,  to  do  more 
than  obtain  adequate  representations 
that  the  applicant  will  comply  with  the 
Commission's  requirements.  Further,  we 
believe  that  any  conflicts  that  arise 
regarding  the  operator's  conduct  can  be 
addressed  more  fully  in  the  180-day 
dispute  resolution  process  than  in  the 
ten-day  certification  process.  Finally, 
we  will  not  modify  our  rule  that,  if  new- 
physical  plant  is  required,  open  video 
system  operators  must  obtain 
Commission  approval  of  their 
certification  prior  to  the  commencement 
of  construction. 

11.  We  do  beUeve,  however,  that  it  is 
appropriate  for  a  local  government  to 
have  a  reasonable  opportunity  to 
respond  to  a  certification  fiUng  that 
implicates  its  community.  We  therefore 
will  revise  FCC  Form  1275,  our 
proposed  certification  form,  to  require 
apphcants  to  list  the  names  of  the  local 
communities  in  which  they  intend  to 
operate,  rather  than  describe  them 
generally.  Because  some  local 
communities  may  not  have  ready  access 
to  the  Internet  or  to  the  Commission's 
public  notices,  we  will  also  require 
applicants  for  certification  to  serve  a 
copy  of  their  FCC  Form  1275  filing  on 
the  clerk  or  other  designated  official  of 
all  affected  local  communities  on  or 
before  the  date  on  which  it  is  filed  with 
the  Commission.  Service  by  mail  is 
complete  upon  mailing,  but  if  mailed, 
the  served  documents  must  be 
postmarked  at  least  three  davs  prior  to 
the  filing  of  the  FCC  Form  1275  with  the 
Commission.  AppUcants  also  must 
inform  the  local  communities  that  any 
oppositions  and  comments  must  be  filed 
with  the  Commission  within  five  days 
of  an  applicant's  filing  and  must  be 
served  on  the  apphcant. 

C.  Carriage  of  Video  Programming 
Providers 

12.  Notification  and  Enrollment  of 
Video  Programming  Providers.  We  fully 
considered  the  costs  and  benefits  of 
requiring  an  open  video  system  operator 
to  provide  local  notice  of  its  intent  to 
establish  an  open  video  system.  The 
Alliance  for  Commimity  Media,  et  al.  do 


not  provide  additional  evidence 
concerning  these  costs  or  benefits.  We 
reiterate  our  finding  that  dissemination 
of  the  Notice  of  Intent  as  required  under 
the  Second  Report  and  Order  will  be  a 
sufficient  means  for  an  entity  to  notify 
the  public  of  its  intention  to  establish  an 
open  video  system. 

13.  Open  Video  System  Operator 
Discretion  Regarding  Video 
Programming  Providers.  We  find  that 
the  Second  Report  and  Order  fully 
considered  most  of  the  arguments  and 
evidence  raised  on  reconsideration  by 
NCTA  and  Cox,  as  described  above.  We 
explained  in  the  Second  Report  and 
Order  that  Section  653(a)(1)  specifically 
permits  the  Commission,  "consistent 
with  the  public  interest,  convenience 
and  necessity"  to  determine  when  a 
cable  operator  may  provide 
programming  through  an  open  video 
system.  We  also  fully  explained  our 
construction  of  Section  653(b)(1)(A), 
which  gives  the  Commission  the 
discretion  to  determine  when  it  is  in  the 
public  interest,  convenience  and 
necessity  for  a  cable  operator  either  to 
become  an  open  video  system  operator 
or  to  provide  video  programming  over 
another  entity's  open  video  system.  We 
therefore  deny  the  petitions  of  NCTA 
and  Cox  to  the  extent  they  raise  these 
particular  contentions. 

14.  We  also  reject  the  cable  operators' 
argmnent  concerning  access  to  open 
video  systems  by  DBS  and  wireless 
service  providers.  The  1996  Act 
expressed  a  clear  preference  for 
facilities-based  competition  between 
cable  operators  and  telephone 
companies,  and  allowing  an  open  video 
system  operator  generally  to  limit  the 
ability  of  a  competing,  in-region  cable 
operator  to  obtain  capacity  on  its  system 
would  encourage  cable  operators  to 
develop  and  upgrade  their  own  wireline 
systems.  Cable  operators  possess 
substantial  market  power,  and  because 
these  markets  have  been  protected  by 
high  entry  barriers,  cable  operators  have 
been  able  to  maintain  prices  above  the 
level  that  would  prevail  if  the  market 
were  competitive.  Because  of  this 
market  power,  cable  operators  may  have 
different  incentives  for  seeking  open 
video  system  capacity  than  would 
MVPDs  that  do  not  have  such  market 
power,  such  as  DBS  and  wireless  cable 
providers.  Enabling  a  cable  operator  to 
obtain  open  video  system  capacity 
means  that  less  capacity  will  be 
available  for  use  by  the  system  operator 
and  for  other  entities.  The  open  video 
system  therefore  could  become  a  less 
attractive  alternative  for  consimiers, 
which  would  help  preserve  the  cable 
operator's  market  power.  We  beUeve 
that  these  rationales  currently  do  not 


apply  to  DBS  or  wireless  cable  providers 
because  these  MVPDs  do  not  enjoy 
substantial  market  power.  We  therefore 
reaffirm  our  conclusion  in  the  Second 
Report  and  Order.  However,  at  such 
time  that  DBS  or  wireless  cable 
providers  possess  sufficient  market 
power  to  raise  concerns  similar  to  those 
associated  with  existing  in-region, 
competing  cable  operators,  we  will 
reexamine  this  conclusion. 

15.  We  also  disagree  with  NCTA's 
argument  that  the  Commission 
impermissibly  delegated  to  open  video 
system  operators  the  discretion  to 
preclude  cable  operators  from  obtaining 
capacity  on  the  system.  In  determining 
that  Section  653(a)(1)  allows  the 
Commission  to  determine  when  a  cable 
operator  may  access  an  open  video 
system,  we  merely  interpreted  the 
statute  to  allow  the  Commission  to 
prescribe  regulations  to  govern  this 
situation.  We  adopted  regulations  that 
set  forth  the  parameters  for  where  a 
competing,  in-region  cable  operator's 
access  to  an  open  video  system  may  be 
limited,  and  for  where  access  may  not 
be  Umited.  In  any  case,  we  will  modify 
our  regulations  to  emphasize  our 
decision  that,  pursuant  to  the  second 
sentence  of  Section  653(a)(1),  the  pubUc 
interest,  convenience  and  necessity  is 
served  by  generally  prohibiting  a 
competing,  in-region  cable  operator 
from  obtaining  capacity  on  an  open 
video  system. 

16.  There  are  two  exceptions  to  this 
general  lule.  First,  a  competing,  in- 
region  cable  operator  may  access  an 
open  video  system  when  the  open  video 
system  operator  determines  that  it  is  in 
its  interests  to  grant  access.  Second,  a 
competing,  in-region  cable  operator  will 
be  granted  access  to  an  open  video 
system  when  such  access  wall  not 
significantly  impede  facih ties-based 
competition.  As  previously  determined, 
one  situation  in  which  facilities-based 
competition  will  be  deemed  not  to  be 
significantly  impeded  is  where:  (a)  the 
competing,  in-region  cable  operator  and 
affiliated  systems  offer  service  to  less 
than  20%  of  the  households  passed  by 
the  open  video  system;  and  (b)  the 
competing,  in-region  cable  operator  and 
affiliated  systems  provide  cable  service 
to  a  total  of  less  than  17,000  subscribers 
within  the  open  video  system's  service 
area. 

17.  Allocation  of  Open  Video  System 
Channel  Capacity.  In  the  Second  Report 
and  Order,  we  permitted  an  open  video 
system  operator  to  implement  its  own 
method  for  allocating  channel  capacity 
to  unaffihated  video  programming 
providers,  so  long  as  capacity  is  • 
allocated  in  an  open,  fair,  non- 
discriminatory manner.  We  stated  that 
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the  process  must  be  verifiable  and 
insulated  from  any  bias  by  the  system 
operator  N'CTA's  arguments  were  fully 
considered  and  addressed  in  the  Second 
Report  and  Order.  NCTA  offers  no 
additional  facts  or  arguments  to  support 
their  position.  Accordingly,  we  decline 
to  reconsider  our  previous  conclusion. 

18  Reallocation  of  Channel  Capacity. 
In  the  Second  Report  and  Order,  we 
required  open  video  system  operators  to 
allocate  open  capacity,  if  any  is 
available,  at  least  once  every  three  years, 
stating  that  requiring  reallocation  every 
three  years  will  permit  an  open  video 
system  operator  to  sufficiently 
accommodate  subsequent  requests  for 
carnage  by  video  programming 
providers,  while  not  causing 
unreasonable  disruption  to  the  system. 
The  Telephone  Joint  Petitioners  do  not 
provide  evidence  that  would  compel  the 
Commission  to  reconsider  that 
conclusion.  We  note  in  this  regard  that 
no  new  programming  service,  which  the 
Telephone  Joint  Petitioners  assert  would 
favor  a  longer  reallocation  period,  have 
filed  for  reconsideration  in  this 
proceeding. 

19.  Channel  Positioning.  In  the 
Second  Report  and  Order,  we  permitted 
an  open  video  system  operator  to  assign 
channel  positions,  subject  to  Section 
653s  non-discrimination  requirements. 
In  the  Second  Report  and  Order  we 
determined  that  the  statute  and  our 
implementing  regulations  will  prevent 
discrimination  against  unaffiliated 
video  programming  providers, 
notwithstanding  an  open  video  system 
operator's  participation  in  the  channel 
allocation  process.  The  Alliance  for 
Community  Media,  et  aJ.  do  not  present 
new  facts  or  arguments  to  support  the 
mandatory  involvement  of  an 
independent  entity  Accordingly,  we 
decline  the  Alliance  for  Community 
Media  s  request  for  reconsideration. 

20.  Channel  Sharing.  In  response  to 
the  .Mliance  for  Community  Media,  et 
al.s  petition,  we  clarify  that  there  is  no 
requirement  that  a  system  operator 
charge  a  video  programming  provider  a 
pro-rata  fee  because  a  programming 
service  carried  by  that  provider  is 
placed  on  a  shared  channel.  Thus,  even 
if  a  video  programming  provider's 
programming  service  is  placed  on  a 
shared  channel,  the  video  programming 
provider  may  be  required  to  pay  the 
same  rate  as  if  the  programming  service 
was  placed  on  a  non-shared  channel. 
We  think  this  clarification  addresses  the 
Alliance  for  Community  Media,  et  al.'s 
concern  that  an  open  video  system 
operator  will  engage  in  rate 
discrimination  by  placing  favored  video 
programming  providers'  programming 
services  on  shared  channels.  Second, 


ESPN  argued  that  channel  sharing 
should  be  conditioned  on  the  approval 
of  programming  services  in  its  reply 
comments  to  the  NPRM.  We  fully 
considered  those  views  in  the  Second 
Report  and  Order,  where  we  stated  that 
so  long  as  each  video  programming 
provider  has  the  contractual  right  to 
offer  a  particular  program  service  to 
subscribers,  it  is  unnecessary  for  the 
open  video  system  operator  to  obtain 
the  consent  of  the  programming  service 
in  order  to  place  that  service  on  a  shared 
channel.  Third,  we  agree  with  NCTA 
that  ad  avails  associated  with  a 
programming  service  carried  by  both  the 
open  video  system  operator  or  its 
affiliated  video  programming  provider 
and  an  unaffihated  provider  must  be 
shared  in  an  equitable  manner. 
Examples  of  acceptable  methods  of 
sharing  ad  avails  include  apportioning 
the  revenues  from  such  ad  avails  on  a 
per  subscriber  basis  or  apportioning  the 
rights  to  sell  the  avails  themselves.  We 
will  clarify  that  arrangements  wath 
regard  to  ad  avails  will  be  considered  a 
term  or  condition  of  carriage,  and  an 
open  video  system  operator  must 
comply  with  Section  653(b)(1)(A)  in 
negotiating  their  apportionment. 

21.  Open  Video  System  Operator  Co- 
Packaging  of  Video  Programming 
Selected  by  Unaffiliated  Video 
Programming  Providers.  We  decline  to 
adopt  ESPN's  proposal  to  require  the 
consent  of  any  progranuning  services 
involved  before  a  video  programming 
provider  may  enter  into  a  co-packaging 
agreement.  We  recognize  ESPN's 
legitimate  concerns  that  its  program 
Ucense  agreements  frequently  contain 
negotiated  terms  related  to  the 
marketing  of  a  programming  service, 
including  packaging  parameters  and 
trademark  use  guidelines.  However, 
these  are  contractual  matters  that  we 
believe  are  best  left  to  the  individual 
negotiations  between  the  parties 
involved.  If  a  video  programming 
provider  enters  into  a  co-packaging 
arrangement  that  breaches  its 
contractual  obligations,  we  believe  that 
ESPN  and  other  such  programming 
services  already  possess  adequate 
remedies  at  law.  Nothing  in  our  rules 
should  be  construed  to  infringe  upon 
the  rights  of  programming  services  with 
respect  to  their  program  license 
obligations. 

D.  Rates,  Terms,  and  Conditions  of 
Service 

22.  Just  and  Reasonable  Carriage 
Rates.  In  its  petition.  MCI  has  provided 
no  new  facts  or  arguments  to  justify 
reconsideration  of  these  concerns  in  the 
instant  proceeding.  We  also  decline  to 
impose  the  other  pre-certification  and 


reporting  requirements  MCI  seeks.  We 
believe  that  these  requirements  are 
inconsistent  with  our  flexible  regulatory 
approach  to  the  provision  of  open  video 
system,  and  are  not  necessary  to  protect 
either  unaffiliated  programmers  or  the 
public  in  general.  In  addition,  we 
decline  to  require  open  video  system 
operators  to  base  their  carriage  rates  on 
detailed  studies  of  incremental  and 
stand  alone  cost  and  estimates  of  actual 
opportunity  cost,  as  suggested  by  MCI, 
because  of  the  1996  Act's  direction  that 
Title  II  requirements  not  be  applied  to 
open  video  systems,  and  the  limited 
time  allowed  for  the  review  of 
certifications  and  complaints.  Instead, 
we  reaffirm  our  imputed  rate  approach 
for  determining  whether  carriage  rates 
are  just  and  reasonable  where  the 
presumption  conditions  are  not  present. 
We  also  decline  to  adopt  MCI's  proposal 
to  allow  parties  other  than  potential 
video  programming  providers  seeking 
carriage  on  the  open  video  system  to  file 
com^plaints  with  the  Commission 
regarding  the  carriage  rates  offered  by 
the  system  operator.  This  decision  does 
not  leave  other  parties  who  claim  to  be 
adversely  affected  by  an  open  video 
system  operator's  carriage  rate  without 
remedies.  For  example,  a  party  seeking 
to  challenge  a  rate  it  pays  for  common 
carrier  services  provided  by  that 
operator  on  the  ground  of  improper 
cost-shifting  from  an  open  video  system, 
retains  its  rights  under  section  208  of 
the  Communications  Act  to  file  a 
complaint. 

23.  We  disagree  with  the  general 
assertion  by  the  National  League  of 
Cities,  et  al.  that  our  presumption 
conditions  will  not  provide  adequate 
protection  to  unaffiliated  video 
programming  providers.  The  National 
League  of  Cities  et  al.  have  presented  no 
new  arguments  or  data  to  refute  this 
conclusion.  .Moreover,  we  disagree  with 
National  League  of  Cities  et  al.'s 
contention  that  the  presumption 
approach  places  an  undue  financial  and 
regulatory  burden  on  the  unaffiliated 
programmer  to  determine  whether  the 
operators'  rates  are  fair.  Our 
presumption  approach  strikes  an 
appropriate  balance  between  the 
interests  of  the  open  video  system 
operator  in  establishing  service  to  end 
users  quickly,  without  undue  regulatory 
intervention  by  competitors,  and  the 
interests  of  unaffiliated  programmers  in 
obtaining  just  and  reasonable  carriage 
rates.  The  National  League  of  Cities,  et 
al.  also  expressed  the  specific  concern 
that  the  presumption  conditions  will 
allow  the  average  rate  paid  by  the 
unaffiliated  programming  providers 
receiving  carriage  to  be  "weighted"  or 
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adjusted,  but  that  only  the  open  video 
system  operator  will  possess  the 
information  necessary  to  calculate  the 
average  or  to  "weight"  the  average.  We 
clarify  that,  as  part  of  its  burden  of 
showing  that  the  presimaption 
conditions  are  met,  an  open  video 
system  operator  will  be  required  to 
make  available  to  a  complainant  all 
information  needed  to  calculate  the 
average  rate  paid  by  the  unaffiUated 
programming  providers  receiving 
carriage  on  its  system,  including  the 
information  needed  for  any  weighting  of 
the  individual  carriage  rates  that  the 
operator  has  included  in  the  average 
rate.  The  complainant  may  challenge 
the  weighting  methodology  used  by  the 
open  video  system  operator  as  part  of  its 
case. 

24.  In  response  to  the  Telephone  Joint 
Petitioners'  request,  we  clarify  that  in 
the  Second  Report  and  Order,  the 
phrase  "imaffihated  programmers  as  a 
group"  does  not  impose  a  requirement 
that  the  programmers  market  their 
programming  in  competition  with  the 
operator.  RaUier,  the  phrase  is  used  to 
give  open  video  system  operators  greater 
flexibility  in  meeting  the  presimiption 
conditions.  It  allows  operators  to  meet 
the  requirement  by  providing  carriage  to 
several  unaffiliated  programmers  that  in 
total  occupy  the  threshold  capacity 
requirement. 

25.  We  reaffirm  our  basic  imputed 
rate  approach  for  ensuring  just  and 
reasonable  open  video  system  carriage 
rates  where  the  presumption  conditions 
are  not  met,  but  clarify  our  use  of 
certain  terminology.  We  structiired  the 
imputed  rate  in  the  Second  Report  and 
Order  to  reflect  what  the  opwn  video 
system  operator,  or  its  affiliate, 
effectively  "pays"  for  its  own  carriage  of 
programming  over  the  system  by 
starting  with  the  revenues  received  from 
the  end  user  subscriber,  and  subtracting 
the  costs  avoided  by  the  open  video 
system  operator  by  permitting  another 
programming  provider  to  serve  that 
subscriber.  No  petitioner  has  convinced 
us  that  an  imputed  rate  approach  is  not 
suitable  to  the  circumstances  of  open 
video  system  carriage,  where  a  new 
market  entrant  (the  open  video  system 
operator)  will,  in  the  majority  of  areas, 
face  competition  from  an  established 
incumbent  (the  cable  operator). 

26.  As  we  noted  in  the  Second  Report 
and  Order,  open  video  systems  are 

'essentially  a  combination  of:  (a)  the 
creative  development  and  production  of 
programming,  (b)  the  packaging  of 
various  programs  for  the  open  video 
system  operator's  offering,  and  (c)  the 
creation  and  maintenance  of 
infrastructure  for  the  carriage  of  both  the 
operator's  affiliated  programming  and 


unaffiUated  programming.  Our  rules  are 
intended  to  ensure  that  unaffiUated 
programming  providers  pay  a  rate  for 
carriage  that  is  no  more  than  the 
carriage  price  that  can  be  fairly  imputed 
for  the  carriage  of  the  operator's 
affiliated  programming  packages.  In  so 
doing  we  seek  to  attain  an  important 
resuh  of  the  ECPR.  which  is  that  the 
price  the  operator  charges  imaffiUated 
programming  providers  for  carriage 
must  be  no  higher  than  the  sum  of  its 
incremental  cost  of  carriage  and  the 
contribution  to  fixed  infrastructiure  costs 
in  its  retail  price  of  programming. 

27.  We  disagree  with  the  assertion  by 
the  Telephone  Joint  Petitioners  that  the 
Commission  errs  by  using  an  ECPR 
methodology  to  estabUsh  carriage 
pricing  on  open  video  systems,  where  it 
is  not  appropriate,  while  declining  to 
use  ECPR  to  establish  LEC 
interconnection  pricing  in  situations 
where  they  assert  it  is  appropriate.  Like 
ECPR,  our  imputeid  rate  approach  will 
provide  the  open  video  system  operator 
the  same  return  when  it  carries 
unaffiliated  programming  as  when  it 
carries  its  own  programming.  We 
believe  that  in  the  case  of  open  v\deo 
systems.  appUcation  of  an  ECPR 
methodology  provides  full  economic 
incentives  for  LEC  entry  into  video  in 
competition  with  incuimbent  cable 
providers. 

28.  We  disagree  also  with  the 
assertion  by  the  Telephone  Joint 
Petitioners  that  the  imputed  price  omits 
the  incremental  cost  of  carriage.  Under 
normal  market  conditions,  the  imputed 
price  of  carriage  will  exceed  the  open 
video  system  operator's  incremental 
cost  of  carriage  (which  is  greater  than 
zero)  and  make  a  contribution  to  the 
fixed  infrastructure  cost  of  the  open 
video  system.  For  this  reason,  we  reject 
the  Telephone  Joint  Petitioners' 
assertion  that  the  imputed  rate  approach 
will  produce  a  carriage  rate  of  zero  or 
less.  The  imputed  rate  is  based  in  part 
on  the  price  charged  by  the  open  video 
system  operator  or  its  affiUate  to  end- 
user  subscribers.  The  price  charged  the 
subscriber  will  generally  be  greater  than 
the  incremental  cost  of  carriage.  In 
addition,  the  imputed  rate  subtracts  out 
the  costs  of  developing  the 
programming  and  creating  the  package, 
which  removes  the  costs  avoided  when 
unaffiUated  programming  is  carried. 
After  subtracting  these  costs,  the 
imputed  rate  will  correspond  to  the 
carriage  rate  that  the  open  video  system 
operator  "pays"  to  carry  its  own 
programming.  The  imputed  rate 
approach  is  designed  to  give  the  open 
video  system  operator  the  same 
economic  return  when  it  sells  carriage 
to  unaffiUated  programming  providers 


as  when  it  "seUs"  carriage  to  its  own 
progranmiing.  Consequently,  we  would 
expect  the  use  of  the  ECPR  approach  to 
minimize  any  disincentives  the  open 
video  system  operator  may  have  to  carry 
imaffiUated  programming. 

29.  We  believe  that  this  result  of  the 
imputed  rate  approach  should  be 
achieved  even  under  the  competitive 
conditions  assumed  by  the  Telephone 
Joint  Petitioners  in  their  petition.  Even 
assuming  that,  at  the  outset  of  open 
video  system  operations,  competition 
lowered  the  retail  price  of  video 
programming  to  subscribers  to  the  point 
that  the  open  video  system  operator 
incurred  losses,  this  would  not  jusUfy 
the  operator's  shifting  the  burden  of 
such  losses  to  imaffiUated  video 
programming  providers  by  charging 
them  a  higher  carriage  rate  than  the  Tate 
that  it  effectively  "charges"  itself.  The 
unaffiUated  programming  providers 
would  also  face  lower  retail  prices  for 
their  programming  under  the 
competitive  conditions  assumed  by  the 
Telephone  Joint  Petitioners.  We  disagree 
with  the  Telephone  Joint  Petitioners' 
assertion  that  unaffiliated  programmers 
would  be  largely  unaffected  by  retail 
price  competition. 

30.  The  imputed  rate  approach  was 
chosen  as  a  flexible  regulatory  approach 
for  determining  what  are  just  and 
reasonable  carriage  rates  in  an 
imperfectly  competitive  carriage  market. 
However,  it  may  not  be  the  sole  means 
of  estabUshing  just  and  reasonable 
carriage  rates.  There  may  be  alternative, 
market-based  approaches  to 
demonstrating  that  a  challenged  rate  is 
just  and  reasonable,  that  may  also  be 
useful  in  particular  cases.  We  would 
consider  such  an  argument  in  response 
to  a  complaint  regarding  a  carriage  rate. 
TBe  open  video  system  operator  would 
be  required  to  demonstrate  that  its 
carriage  service  is  subject  to  sufficiently 
strong  competitive  forces  to  ensure  that 
its  carriage  rates  are  just  and  reasonable, 
or  that  it  has  computed  its  rate  using  a 
methodology  that  aims  to  produce  or 
repUcate  the  working  of  a  competitive 
carriage  market. 

31.  In  addition,  on  reconsideration, 
we  find  that  certain  aspects  of  our 
explanation  and  use  of  terminology 
should  be  clarified.  As  we  stated  above, 
under  our  approach,  the  imputed  price 
of  carriage  for  an  affiliated  programming 
package  equals  the  price  of  the  package 
delivered  to  a  subscriber  minus  the  cost 
of  creating  the  package.  To  clarify  the 
terms  identified  by  the  Telephone  Joint 
Petitioners,  in  the  Second  Report  and 
Order  we  use  the  term  "earning"  to  refer 
to  the  difference  between  the  price  of 
the  package  deUvered  to  a  subscriber 
and  the  cost  of  creating  the  package.  We 
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use  the  term  "profit  allowance"  to  refer 
to  one  type  of  cost  of  creating  the 
programming  package,  namely  the  cost 
of  capital  used  to  create  the  package.  We 
also  clarify  Section  76.1504  of  the  rules 
to  indicate  more  clearly  the  types  of 
avoided  costs  that  must  be  subtracted  by 
an  open  video  system  operator  in 
calculating  the  imputed  rate. 

32.  We  also  clarify  in  response  to  the 
National  League  of  Cities,  et  al.  that  the 
imputed  rate  formula  will  not  allow 
open  video  system  operators  to  charge 
unaffiliated  programming  providers  a 
price  for  carriage  equal  to  the  price  they 
charge  subscribers  for  affiliated 
programming.  The  imputed  rate 
formula,  as  we  have  discussed,  requires 
open  video  system  operators  to  subtract 
the  cost  of  creating  affiliated 
programming  from  the  price  of  the 
programming.  The  carriage  rate  that 
unaffiliated  programming  providers  pay 
will  be  less  than  the  price  subscribers 
pay  for  affiliated  programming. 

33.  Open  Video  System  Carriage  Rates 
Must  Not  be  Unjustly  or  Unreasonably 
Discriminatory.  The  petitioners' 
concerns  about  whether  open  video 
system  rates  are  nondiscriminatory 
ignores  the  wording  of  the  1996  Act, 
which  prohibits  rate  differences  only 
when  unjust  or  imreasonable.  As  we 
noted  in  the  Second  Report  and  Order, 
we  decided  to  permit  carriage  rate 
differentiation  because  requiring  open 
video  system  operators  to  charge  all 
progranuning  providers  the  same 
carriage  rate  would  exclude  providers 
whose  programming  has  a  low  market 
value.  Neither  NCTA  nor  MCI  has 
offered  new  factual  or  legal  arguments 
to  refute  this  reasoning. 

34.  We  disagree  with  the  Alliance  for 
Community  Media,  et  al.,  that  open 
video  system  operators  should  be 
required  to  charge  reduced  carriage  rates 
to  non-profit  programming  providers.  In 
the  Second  Report  and  Order,  we 
identified  not-for-profit  status  as  one  of 
the  legitimate,  objective  factors  on 
which  open  video  system  operators 
could  base  reduced  rates.  Moreover,  we 
are  concerned  about  the  impact  of 
mandatory  reduced  carriage  rates  on  a 
new  entrant  in  the  markets  for  video 
carriage  and  distribution.  Our  decision 
to  allow  preferred  carriage  rates  for  non- 
profit programmers  on  a  voluntary  basis 
reflects  our  goals  of  promoting  open 
video  system  entry  and  competition 
with  incumbent  cable  systems,  while 
providing  access  to  carriage  by 
unaffiliated  programming  providers. 

E.  Gross  Revenues  Fee 

35.  We  generally  reaffirm  our 
conclusions  in  the  Second  Report  and 
Order.  We  continue  to  believe  that  our 
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interpretation  represents  the  best 
reading  of  Section  653(c)(2)(B).  We  will, 
however,  clarify  our  rule  to  maike  clear 
our  intent  that  local  governments  have 
the  authority  to  charge  and  receive  the 
gross  revenue  fee.  In  addition, 
consistent  with  Congress'  intent  of 
ensuring  "parity  among  video 
providers,"  we  will  clarify  that  any 
advertising  revenues  received  by  an 
open  video  system  operator  or  its 
affiliates  in  connection  with  the 
provision  of  video  programming  should 
be  included  in  the  fee  calculation, 
where  such  revenues  are  included  in  the 
incumbent  cable  operator's  franchise  fee 
calculation. 

36.  We  agree  with  NYNEX  and  U  S 
West  that  the  application  of  the  gross 
revenues  fee  provision  should  not 
disadvantage  any  particular  video 
programming  provider.  Like  the  costs  of 
PEG  and  must-carry,  we  believe  that  the 
gross  revenues  fee  is  a  cost  of  the 
platform — in  this  case,  the  cost  of  using 
the  rights-of-way — that  should  be  shared 
equitably  among  all  users  of  the  system. 
We  therefore  will  permit  open  video 
system  operators  to  recover  the  gross 
revenues  fee  from  all  video 
programming  providers  on  a 
proportional  basis  as  an  element  of  the 
carriage  rate. 

F.  Applicability  of  Title  VI  Provisions 

37.  Public,  Educational  and 
Governmental  Access  Channels.  We 
continue  to  believe  that  open  video 
system  operators  should  in  the  first 
instance  be  permitted  to  negotiate  their 
PEG  access  obligations  with  the  relevant 
local  franchising  authority  and,  if  the 
parties  so  desire,  the  local  cable 
operator.  Furthermore,  we  continue  to 
believe  that  it  is  necessary  to  have  a 
default  mechanism  in  case  the  open 
video  system  operator  and  the  local 
franchising  authority  are  unable  to 
agree.  We  disagree  with  Comcast  that 
open  video  system  operators  should  be 
required  to  negotiate  with  local 
franchising  authorities.  Providing  a 
"backstop"  is  an  appropriate  balance 
between  imposing  Section  611 's 
requirements  and  not  imposing 
franchise  requirements  on  open  video 
systems.  If  the  open  video  system 
operator  matches  the  PEG  access 
obligations  of  the  cable  operator,  the 
actual  PEG  access  obligations  imposed 
on  the  open  video  system  operator  will 
be,  as  the  statute  requires,  to  the  extent 
possible  no  greater  or  lesser  than  those 
imposed  on  the  cable  operator.  This  is 
true  even  if  the  open  video  system 
operator's  obligations  are  estabUshed 
through  our  default  mechanism  and  the 
cable  operator's  obligations  are 


established  through  negotiation  and  the 
franchise  process. 

38.  After  considering  the  arguments 
made  by  the  various  petilioners,  we 
believe,  however,  that  some 
modification  of  our  rule  regarding  how 
to  establish  open  video  system  PEG 
access  obligations  is  appropriate.  We 
believe  that  imposing  Section  611 
obligations  on  open  video  system 
operators  so  that  to  the  extent  possible 
the  obligations  are  "no  greater  or  lesser" 
than  those  imposed  on  cable  operators 
means  that,  in  the  absence  of  an 
agreement  with  the  local  franchising 
authority,  an  open  video  system 
operator  must  match,  rather  than  share, 
the  annual  PEG  access  financial 
contributions  of  the  local  cable  operator. 
Under  our  current  rule,  open  video 
system  operators  are  required  to  match 
the  PEG  access  channel  capacity 
provided  by  the  local  cable  operator,  but 
are  required  to  share  the  contributions 
towards  PEG  access  services,  facilities 
and  equipment.  Our  modified  rule  will 
apply  the  matching  principle  which  we 
have  applied  to  channel  capacity  also  to 
PEG  contributions  that  cable  operators 
make,  and  that  are  actually  used  for  PEG 
access  services,  facilities  and 
equipment. 

39.  For  in-kind  contributions  (e.g., 
cameras,  production  studios),  we 
believe  that  precise  duplication  would 
often  be  unnecessary,  wasteful  and 
inappropriate.  Instead,  open  video 
system  operators  may  work  out 
mutually  agreeable  terms  with  cable 
operators  over  in-kind  equipment, 
studios  and  the  like  so  that  PEG  service 
to  the  community  is  improved  or 
increased  and  the  open  video  system 
operator  fulfills  its  statutory  obligation. 
As  a  backstop,  however,  we  will  permit 
the  open  video  system  operator  to  pay 
the  local  franchising  authority  the 
monetary  equivalent  of  the  depreciated 
in-kind  contribution,  or  in  the  case  of 
facilities,  the  annual  amortization  value. 
Any  matching  PEG  access  contributions 
provided  by  an  open  video  system 
operator  are  to  be  used  by  the  local 
franchising  authority  to  fimd  activities 
arising  under  Section  611. 

40.  We  decline  to  modify  our  rule  that 
requires  the  local  cable  operator  to 
permit  the  open  video  system  operator 
to  connect  with  the  cable  operator's  PEG 
access  channel  feed.  We  clarify, 
however,  that  any  costs  associated  with 
the  open  video  system  operator's 
connection  to  the  cable  operator's  PEG 
access  channel  feed  shall  be  borne  by 
the  open  video  system  operator.  These 
costs  shall  be  counted  towards  the  open 
video  system  operator's  matching 
obligation  described  above.  We  are  not 
requiring  the  local  cable  operator  to 
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permit  others  to  interconnect  with  and 
use  their  cable  system  to  reach 
consumers.  Rather,  we  are  simply 
requiring  the  local  cable  operator  to 
provide  its  PEG  access  channel  feed  to 
a  particular  competitor  that  shares  a 
similar  PEG  access  obUgation  in  order  to 
avoid  an  unnecessary  duplication  of 
facilities  and  promote  Congress'  goal  of 
competitive  entry. 

41.  In  response  to  the  request  of 
Mimicipal  Services,  et  al.,  we  clarify 
that  the  negotiated  PEG  access 
obhgations  of  an  open  video  system 
operator  may  be  enforced  regardless  of 
where  and  when  the  agreement  is  made. 
Regarding  City  of  hidianapolis's 
assertion  that  channel  aUgnment  should 
not  be  at  the  discretion  of  the  open 
video  system,  we  affirm  our  decision  in 
the  Second  Report  and  Order  that  there 
is  insufficient  evidence  to  support 
mandating  that  PEG  access  channels  be 
carried  at  the  same  channel  location  on 
the  open  video  system  operator  as  on 
the  cable  system.  City  of  Indianapolis 
has  presented  no  new  evidence  or 
argument  not  presented  to  the 
Commission  before. 

42.  Establishing  Open  Video  System 
PEG  Access  Obligations  Where  No  Local 
Cable  Operator  Exists.  Our  discussion  in 
the  Second  Report  and  Order  regarding 
the  establishment  of  open  video  system 
PEG  access  obligations  where  no  local 
cable  operator  exists  was  not  intended 
to  foreclose  a  local  franchising  authority 
from  negotiating  with  the  open  video 
system  operator.  The  discussion  was 
intended  to  explain  how  to  estabUsh 
open  video  system  PEG  access 
obligations  where  no  local  cable 
operator  exists  and  the  local  franchising 
authority  and  the  open  video  system 
operator  cannot  agree.  The  parties  are 
therefore  &«e  to  negotiate  PEG  access 
obhgations  as  Alliance  for  Community, 
et  al.  request.  However,  if  the  open 
video  system  operator  and  the  local 
franchising  authority  cannot  agree,  the 
operator  must  make  a  reasonable 
amount  of  channel  capacity  available  for 
PEG  use.  In  the  Second  Report  and 
Order,  we  found  that  where  a  cable 
franchise  previously  existed,  such  as 
where  a  cable  system  is  able  to  convert 
to  an  open  video  system,  what 
constitutes  a  reasonable  amount  of 
channel  capacity  is  to  be  governed  by 
the  previously  existing  franchise 
agreement  with  respect  to  PEG  access 
obligations. 

43.  While  we  do  not  believe  that 
Congress  intended  open  video  system 
PEG  access  obligations  to  correct 
deficiencies  in  what  the  local 
franchising  authority  negotiated  for 
cable  operator  PEG  access  obligations. 
We  also  recognize  the  concern  that  PEG 


access  requirements  should  not  be 
frozen  in  time  in  perpetuity.  We  will 
therefore  modify  our  approach  for  a 
situation  in  which  there  was  a 
previously  existing  cable  franchise,  such 
as  where  a  cable  system  converts  to  an 
open  video  system,  and  provide  that, 
when  the  open  video  system  operator 
and  the  local  franchising  authority 
cannot  agree  on  PEG  access  obligations, 
the  local  franchising  authority  may 
either  keep  the  previously  existing  PEG 
access  obligations  or  may  elect  to  have 
the  open  video  system  operator's  PEG 
access  obhgations  determined  by 
comparison  to  the  franchise  agreement 
for  the  nearest  operating  cable  system 
that  has  a  commitment  to  provide  PEG 
access  and  that  serves  a  franchise  area 
with  a  similar  population  size.  The  local 
franchising  authority  shall  be  permitted 
to  make  a  similar  election  every  15  years 
thereafter. 

44.  Open  Video  System  PEG 
Obligations  Where  System  Overlaps 
with  More  than  One  Franchise  Area. 
While  we  do  not  disagree  with 
Telephone  Joint  Petitioners  that  open 
video  systems  may  be  configured 
differently  from  cable  systems,  as 
Alliance  for  Community  Media,  et  al. 
point  out,  Telephone  Joint  Petitioners 
provide  insufficient  support  for  why 
open  video  systems  will  not  be  able  to 
be  configured  to  comply  with  the  PEG 
access  obligations  for  each  franchise 
area  with  whidh  each  system  overlaps. 
In  fact,  Michigan  Cities,  et  al. 
demonstrate  that,  in  at  least  one 
situation,  it  is  indeed  possible.  We 
therefore  deny  Telephone  Joint 
Petitioners'  petition  v«th  respect  to  this 
matter. 

45.  Institutional  Networks.  We  affirm 
our  decision  to  preclude  local 
franchising  authorities  from  requiring 
open  video  system  operators  to  build 
institutional  networks  because  the  cable 
operator  is  required  to  do  so  under  the 
terms  of  its  franchise  agreement. 
Because  there  is  confusion  over  our 
interpretation  of  Section  611  as  it 
applies  to  institutional  networks, 
however,  we  make  the  followdng 
clarifications.  Contrary  to  the 
imderstanding  of  certain  petitioners,  we 
agree  that  institutional  networks  may  be 
required  of  a  cable  operator,  but  we  do 
not  agree  that  this  requirement  is  found 
in  Section  611.  Section  611  only 
provides  that  a  local  franchising 
authority  may  require  that  channel 
capacity  on  institutional  networks  be 
designated  for  educational  or 
governmental  use  and  does  not 
authorize  local  franchising  authorities  to 
require  cable  operators  to  build 
institutional  networks.  The  building  of 
an  institutional  network  is  a 


requirement  negotiated  in  the  franchise 
agreement.  Section  621(b)(3)(D),  as 
added  by  the  1996  Act.  makes  clear  that 
a  local  franchising  authority  may 
require  a  cable  operator  to  provide 
institutional  networks  as  a  condition  of 
the  initial  grant,  renewal  or  transfer  of 
a  franchise.  Pursuant  to  Section 
653(c)(1)(C),  open  video  system 
operators  are  not  subject  to  franchise 
requirements,  so  we  cannot  apply  an 
institutional  network  requirement  to 
open  video  systems. 

46.  While  mstitutional  networks  may 
or  may  not  function  like  PEG  access  as 
National  League  of  Cities,  et  al.  assert, 
the  statutory  definition  is  broader  than 
merely  PEG  use.  We  do  not  agree  that 
precluding  the  local  franchising 
authority  from  requiring  an  open  video 
system  operator  to  build  an  institutional 
network,  but  permitting  the  local 
franchising  authority  to  require  chaimel 
capacity  on  a  network  if  an  open  video 
system  operator  does  build  one,  is 
inconsistent,  as  Michigan  Cities,  et  al. 
suggest.  Rather,  once  an  open  video 
system  operator  decides  to  build  an 
institutional  network,  the  1996  Act's 
mandate  that  an  open  video  system 
operator's  PEG  access  obligations  be  no 
greater  or  lesser  than  those  of  the  cable 
operator  become  operative. 

47.  Must-Carry  and  Retransmission 
Consent.  In  the  Second  Report  and 
Order,  the  Commission  considered  and 
rejected  suggestions  similar  to  NCTA's 
that  we  specifically  require  the  use  of  a 
basic  tier-type  arrangement  in  order  to 
provide  all  subscribers  on  a  system  with 
the  signals  carried  in  fulfillment  of  the 
must-carry  requirements.  As  we  noted 
in  the  Second  Report  and  Order,  the 
basic  tier  requirement  is  contained  in 
Section  623  of  the  Communications  Act, 
which  does  not  apply  to  open  video 
systems.  NCTA  has  presented  no  new 
evidence  in  support  of  a  basic  tier 
requirement.  We  therefore  decline  to 
adopt  NCTA's  request.  We  agree  with 
NCTA,  however,  that  video 
programming  providers  should  not  be 
required  to  duplicate  must-carry 
programming  already  provided  to 
subscribers  from  another  source. 

48.  The  Commission  recognizes 
ALTV's  vahd  concern  that  stations 
electing  must-carry  status  v«ll  have  to 
reimburse  open  video  system  operators 
for  extensive  copyright  fees  that  may 
result  from  carriage  beyond  their  local 
market  areas.  As  ALTV  notes,  these 
dangers  may  be  avoided  if  open  video 
system  operators  tailor  the  distribution 
of  must-carry  signals  to  the  parts  of  their 
system  that  art  located  within  a 
station's  local  market.  We  beUeve  that 
oiu"  rules  provide  open  video  system 
operators  with  an  incentive  to  design 
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and  construct  their  systems  with  this 
capability.  Where  an  open  video  system 
has  such  a  capability,  we  will  require 
open  video  system  operators  to  limit  the 
distribution  of  must-carry  signals  to  the 
appropriate  local  markets,  unless  a  local 
broadcast  station  consents  otherwise.  If 
an  open  video  system  operator  cemnot 
limit  its  distribution  of  must -carry 
signals  in  this  manner,  the  open  video 
system  operator  will  be  responsible  for 
any  increase  in  copyright  fees  and  may 
not  pass  through  such  increases  to  the 
local  station  electing  must-carry 
treatment. 

49.  Finally,  we  agree  with  Tele-TV 
and  U  S  West  that  we  should  amend  our 
current  rule  that  allows  broadcasters  to 
make  different  elections  among  open 
video  systems  and  cable  systems  serving 
the  same  geographic  area.  The  "common 
election"  requirement  is  contained  in 
Section  325(b)(3)(B):  "If  there  is  more 
than  one  cable  system  which  services 
the  same  geographic  area,  a  station's 
election  shall  apply  to  all  such  cable 
systems."  In  Section  653(c).  Congress 
provided  that  Section  325  should  apply 
to  open  video  system  operators,  to  the 
extent  possible,  no  greater  or  lesser  than 
it  applies  to  cable  operators.  By 
directing  equal  treatment  under  Section 
325.  we  believe  that  Congress  intended 
to  remove  Section  325  as  a 
distinguishing  factor  between  those 
entering  the  video  marketplace  as  a 
cable  operator  and  those  entering  as  an 
open  video  operator.  In  the  Second 
Report  and  Order,  however,  we  found 
that  as  a  practical  matter  the  potential 
size  differences  between  open  video 
systems  and  cable  systems  could  make 
common  election  on  overlapping  cable 
and  open  video  systems  infeasible.  We 
agree  with  Tele-TV  that  our  concern  in 
the  Second  Report  and  Order  may  no 
longer  apply  to  the  extent  that  an  open 
video  system  can  tailor  the  distribution 
of  local  broadcast  stations  to  the 
appropriate  communities.  We  will 
therefore  amend  our  rules  to  require  that 
broadcasters  make  the  same  election  for 
open  video  systems  and  cable  systems 
serving  the  same  geographic  area  unless 
the  overlapping  open  video  system  is 
unable  to  deliver  appropriate  signals  in 
conformance  with  the  broadcast 
station's  elections  for  all  cable  systems 
serving  the  same  geographic  area. 

50.  Program  Access.  We  believe  that 
our  initial  interpretation  applying  the 
provisions  of  Section  628  to  open  video 
system  programming  providers  is 
reasonable  and  should  stand.  Rainbow 
and  NCTAs  argument  that  Congress 
limited  the  applicabiUty  of  the  program 
access  rules  to  open  video  system 
operators  was  expressly  considered  emd 


rejected  in  the  Second  Report  and 
Order. 

51.  As  we  stated  in  the  Second  Report 
and  Order,  an  exclusive  contract 
between  a  cable-affiliated  video 
programming  provider  on  an  open  video 
system  and  a  cable-affiliated 
programmer  presents  many  of  the  same 
concerns  as  an  exclusive  contract 
between  a  cable  operator  and  a 
vertically  integrated  satellite 
programming  vendor.  A  primary 
objective  of  the  program  access 
requirements  is  the  release  of 
programming  to  existing  or  potential 
competitors  of  traditional  cable  systems 
so  that  the  public  may  benefit  from  the 
development  of  competitive 
distributors.  Exclusive  arrangements 
among  cable-affiliated  open  video 
system  programming  providers  and 
cable-affiliated  satellite  programmers 
may  impede  the  development  of  open 
video  systems  as  a  viable  competitor  to 
cable.  NCTA  and  Rainbow  fail  to 
challenge  or  address  these  concerns. 

52.  Second,  we  believe  that  the 
benefits  of  the  program  access 
provisions  apply  to  open  video  system 
providers.  Contrary  to  Rainbow's 
arguments,  open  video  system 
programming  providers  fall  within  the 
definition  of  MVPDs,  which  Section  628 
identified  as  the  intended  beneficiaries 
of  the  program  access  regime.  We 
believe  that  Section  602(13)'s  list  of 
entities  enumerated  in  that  section  is 
expressly  a  non-exclusive  list.  Section 
602(13)  states  that  the  term  MVPD 
"means  a  person  such  as,  but  not 
limited  to,  a  cable  operator,  a 
multichannel  multipoint  distribution 
service,  a  direct  broadcast  satellite 
service.  *   *   *  "  We  also  agree  with 
those  commenters  that  asserted  that 
open  video  system  video  programming 
providers  fit  the  definition  of  MVPD 
because  they  make  "available  for 
purchase,  by  subscribers  or  customers, 
multiple  channels  of  video 
programming. 

53.  Third,  we  reject  NCTA's  argument 
that  intra-system  competition  would  be 
harmed  by  applying  the  program  access 
rules  to  cable-affiliated  video 
programming  providers  on  an  open 
video  system.  Our  concern  is  the  same 
as  in  the  cable  context — that  a  cable 
operator  would  use  its  control  over 
programming  to  keep  that  programming 
from  other  competing  MVPDs.  We  are 
concerned  that  exclusive  arrangements 
among  cable-affiUated  open  video 
system  programming  providers  and 
cable-affiliated  satelUte  programmers 
may  serve  to  impede  development  of 
open  video  systems  as  a  viable 
competitor  to  cable  to  the  extent  that 
popular  programming  services  are 


denied  to  open  video  system  operators 
or  unaffiliated  open  video  system 
programming  providers  that  seek  to 
package  such  programming  for 
distribution  to  subscribers. 

54.  We  reiterate  that  the  prohibition, 
absent  a  Commission  public  interest 
finding,  on  exclusive  contracts  applies 
only  to  contracts  between  cable- 
affiliated  satellite  programmers  and 
cable-affiliated  open  video  system 
programming  providers  and  contracts 
between  satellite  programmers  affiliated 
with  an  open  video  system  operator  and 
open  video  system  programming 
providers  affiliated  with  an  open  video 
system  operator.  We  note  that  a 
vertically  integrated  satellite 
programmer  is  not  generally  restricted 
from  entering  into  an  exclusive  contract 
with  an  MVPD  that  is  not  affiliated  with 
a  cable  operator,  although  such  a 
contract  is  subject  to  challenge  under 
Section  628(b)  of  the  Communications 
Act  and  Section  76.1001  of  the 
Commission's  rules. 

55.  Sports  Exclusivity,  Network  Non- 
Duplication  and  Syndicated  Exclusivity. 
Upon  reconsideration,  we  grant  the 
petition  filed  by  the  Joint  Sports 
Petitioners  regarding  our  current  rule 
governing  sports  exclusivity.  We  find 
merit  in  their  position  that,  unlike 
network  non-duplication  and 
syndicated  exclusivity,  sports 
exclusivity  requires  infrequent  deletions 
that  cannot  be  recouped  once  missed. 
We  believe  that  our  rule  that  extends  the 
Commission's  regulations  concerning 
sports  exclusivity  to  open  video  systems 
must  be  amended  in  order  to  preserve 
the  same  level  of  protection  received  by 
sports  teams  and  leagues  in  the  cable 
context.  While  we  hold  open  video 
system  operators  responsible  for 
compliance  with  our  rules,  we  also 
recognize  that  they  are  forced  by  the 
structure  of  an  open  video  system  to 
rely,  to  a  degree,  on  individual 
programming  providers  who  may 
dispute  a  claim  of  exclusivity  or  may 
attempt  to  substitute  a  signal  for  the 
signal  that  is  to  be  deleted.  We  amend 
our  rule  to  provide  that  open  video 
system  operators  will  be  subject  to 
sanctions  for  any  violation  of  our  sports 
exclusivity  rules.  Operators  generally 
may  effect  the  deletion  of  signals  for 
which  they  receive  deletion  notices 
unless  they  receive  notice  within  a 
reasonable  time  from  the  appropriate 
prograioming  provider  that  the  rights    , 
claimed  are  invalid.  If  a  programmer 
challenges  the  validity  of  claimed 
exclusive  or  non-duplication  rights,  the 
open  video  system  operator  shall  not 
delete  the  signal.  However,  an  open 
video  system  operator  should  be 
allowed  to  require  indemnification  as  a 
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condition  of  carriage  for  any  sanctions 

it  may  incur  in  reliance  on  a 
programmer's  claim  that  certain 
exclusive  or  non-duplication  nghts  are 
invalid. 

56.  Contrary  to  the  further  concerns 
mentioned  by  the  Joint  Sports 
Petitioners,  our  current  rules  do  not 
require  a  sports  team  or  league  to 
provide  notifications  to  individual 
video  programming  providers  in 
addition  to  the  open  video  system 
operator.  The  holder  of  exclusive  or 
non-duplication  rights  is,  of  course,  free 
to  notify  individual  programming 
providers  when  it  notifies  the  open 
video  system  operator  as  required  by 
our  rules.  In  addition,  our  rules  require 
an  open  video  system  operator  to  make 
the  notices  it  receives  immediately 
available"  to  the  appropriate 
programming  providers  on  its  system. 
Given  the  different  types  of  systems  and 
different  circumstances  in  which  notice 
will  be  provided,  we  do  not  believe  at 
this  time  that  a  specific  time 
requirement  is  necessar\  or  appropriate. 

57  We  also  deny  U  S  West's  petition 
for  reconsideration  which  suggests  that 
the  Commission  hold  individual 
programming  providers  responsible  for 
compliance  with  our  exclusivity  and 
non-duplication  rules,  and  asks  the 
Commission  to  further  define  the 
"prompt  steps"  that  must  be  taken  by  an 
operator  in  order  to  avoid  liability  after 
a  violation  of  our  rules  has  occurred.  In 
the  Second  Report  and  Order,  the 
Commission  responded  to  the  issues 
raised  in  U  S  West's  petition.  U  S  West 
does  not  present  any  further  evidence  to 
support  the  adoption  of  different  rules, 

58.  Local  Franchising  Requirements. 
We  thoroughly  explained  the  bases  of 
our  findings  in  the  Second  Report  and 
Order  on  these  issues.  No  parties  on 
reconsideration  raise  any  arguments  that 
lead  us  to  revisit  our  conclusions 
therein.  We  continue  to  believe  that  the 
general  distinction  we  adopted  reflects 
Congress'  stated  intent:  state  and  local 
authorities  may  manage  the  public 
rights-of-way  in  a  non-discriminatory 
and  competitively  neutral  maimer,  but 
may  not  impose  Title  VI  franchise  or 
Title  VI  ■ 'franchise- like  "  requirements 
on  open  video  system  operators. 

59.  We  do,  however,  clarify  our 
decision  in  several  respects.  First,  we 
clarify  that  the  preemption  is  limited  to 
Title  VI  or  Title  VI  "franchise-like" 
requirements,  and  does  not  extend  to  all 
types  of  potential  franchises.  If,  for 
example,  a  state  or  local  government 
characterizes  permission  to  use  the 
public  rights-of-way  as  a  "franchise," 
such  franchises  are  not  preempted  so 
long  as  they  are  issued  in  a  non- 
discriminatory and  competitively 


neutral  manner.  We  agree  with  U  S  West 
that  the  key  in  this  regard  is  not  how 
such  requirements  are  labeled,  but  their 
effect,  if  the  local  requirements  are  Title 
Vl-like  requirements  that  would 
frustrate  Congress'  intent  in  adopting 
the  1996  Act's  open  video  provisions, 
we  continue  to  believe  they  are 
preempted. 

60.  Second,  we  clarify  that  "non- 
discriminatory and  competitively 
neutral"  treatment  does  not  necessarily 
mean  "equal"  treatment.  For  instance,  it 
could  be  a  non-discriminatory  and 
competitively  neutral  regulation  for  a 
state  or  local  authority  to  impose  higher 
insurance  requirements  based  on  the 
number  of  street  cuts  an  entity  planned 
to  make,  even  though  such  a  regulation 
would  not  treat  all  entities  "equally." 
Third,  we  clarify  that  when  the  Second 
Report  and  Order  stated  that  local 
authorities  may  ensure  the  public  safety 
in  the  use  of  rights-of-way  by  "gas, 
telephone,  electric,  cable  and  similar 
companies,"  an  open  video  system 
would  qualify  as  a  "similar  company." 

61.  We  continue  to  disagree  with  the 
National  League  of  Cities,  et  al.  that  the 
narrow  preemption  in  the  Second 
Report  and  Order  violates  the  Fifth 
Amendment.  First,  although  the 
National  League  of  Cities,  et  al.  assert 
that  the  Second  Report  and  Order 
"grossly  underestimates"  the 
compensation  due  to  local  authorities, 
they  fail  to  address  the  Commission's 
finding  that  the  "before  and  after"  test — 
in  which  the  measure  of  compensation 
is  the  difference  in  the  value  of  the 
property  before  a  partial  taking  and  the 
value  of  the  property  after  the  partial 
taking — is  the  proper  test  to  apply. 
Second,  we  do  not  agree  with  the 
National  League  of  Cities,  et  al.  that  the 
local  community  has  not  received  just 
compensation  ujiless  an  open  video 
system  operator  matches  the  franchise 
and  other  obligations  imposed  upon  the 
inomibent  cable  operator.  Such  a 
requirement  would  obviously  render 
meaningless  Congress"  exemption  of 
open  video  from  Section  621  franchising 
requirements,  since  an  open  video 
system  operator  would  be  forced  to 
comply  with  each  of  the  incumbent 
cable  operator's  franchise  terms  or  be 
subject  to  a  Fifth  Amendment  "takings" 
claim.  Third,  the  Second  Report  and 
Order  specifically  permits  the  recovery 
of  normal  fees  associated  with  the 
construction  of  an  open  video  system: 
"[A]  state  or  local  govenmient  could 
impose  normal  fees  associated  with 
zoning  and  construction  of  an  open 
video  system,  so  long  as  such  fees  [are] 
appUed  in  a  non-discriminatory  and 
competitively  neutral  manner."  We 
clarify,  however,  that  these  "normal  fees 


associated  with  zoning  and 
construction"  should  not  dupUcate  the 
compensation  provided  by  the  gross 
revenues  fee.  As  we  stated  in  the 
Second  Report  and  Order,  it  is  apparent 
that  the  gross  revenue  fee  "in  lieu  of 
a  franchise  fee  was  intended  as 
compensation  by  open  video  system 
operators  for  use  of  the  pubUc  rights-of- 
way.  The  National  League  of  Cities,  et 
al.  have  not  explained  why  the  fees 
associated  with  the  construction  of  open 
video  systems  would  be  any  different 
than  the  fees  associated  with  any  other 
users  of  the  rights-of-way,  and  why 
regulations  applied  in  a  non- 
discriminatory, competitively  neutral 
manner  on  all  users  of  the  rights-of-way 
would  be  insufficient  to  deal  with  such 
matters. 

62.  Finally,  we  find  that  a 
determination  of  whether  LECs  that  use 
the  rights-of-way  for  open  video  service 
remain  subject  to  the  same  conditions 
contained  in  the  pre-existing  telephone 
franchise  agreements  can  only  be  made 
on  a  case-by-case  basis  in  Ught  of  the 
particular  agreement  between  the 
parties.  Thus,  we  make  no  general 
conclusions  here. 

G.  Information  Provided  to  Subscriber 

63.  On  reconsideration,  we  agree  that 
video  programming  providers,  including 
those  affiliated  with  the  open  video 
system  operator,  should  be  permitted  to 
develop  and  use  their  owti  navigational 
devices.  We  agree  with  Tele-TV  and 
NYNEX  that  individuahzed  navigational 
devices  could  be  a  factor  in  subscribers' 
choice  of  programming  providers, 
thereby  fostering  iiuiovation  and 
competition  among  providers.  While  for 
technical  considerations  we  will  not 
require  open  video  system  operators  to 
permit  programming  providers  to  use 
their  own  navigational  devices,  we  do 
not  believe  that  the  same  limitation 
should  be  placed  on  a  provider's  right 

to  develop  and  use  their  owti 
individualized  guides  and  menus.  We 
believe  that  it  would  be  an 
impermissible  term  or  condition  of 
carriage  under  Section  653(b)(1)  for  an 
open  video  system  operator  to  restrict  a 
video  programming  provider's  ability  to 
use  part  of  its  channel  capacity  to 
provide  an  individualized  guide  or 
menu  to  its  subscribers. 

64.  We  believe  that  several  safeguards 
are  necessary  to  effectuate  congressional 
intent  and  protect  unaffi  hated 
programming  providers.  First,  we 
reaffirm  our  conclusion  in  the  Second 
Report  and  Order  that  an  open  video 
system  operator  cannot  evade  its  non- 
discrimination obhgations  under 
Section  653(b)(1)(E)  simply  by  having 
its  navigational  devices,  guides,  or 
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menus  nominally  provided  by  an 
affiliate.  By  this  statement,  we  meant 
that  where  an  open  video  system 
operator  provides  no  navigational 
device,  guide  or  menu  of  its  own,  its 
affiliate's  navigational  device,  guide  or 
menu  will  be  subject  to  the 
requirements  of  Section  653(b)(1)(E) 
even  though  such  services  are  not 
formally  provided  by  the  open  video 
system  operator  We  therefore  will 
continue  to  apply  the  non- 
discrimination requirements  of  Section 
653(b)(1)(E)  to  the  open  video  system 
operator's  affiliate  where  the  affiliate 
provides  a  navigational  device,  gvude  or 
menu  and  the  operator  does  not. 

65.  Second,  if  an  open  video  system 
operator  permits  video  programming 
providers,  including  its  affiliate,  to 
develop  and  use  their  own  navigational 
devices,  the  operator  must  create  an 
electronic  menu  or  guide  that  all  video 
programming  providers  must  carry 
containing  a  non-discriminatory  listing 
of  programming  providers  or 
programming  services  available  on  the 
system.  These  menus  or  guides  should 
also  inform  the  viewer  how  to  obtain 
additional  information  on  each  of  the 
services  listed.  If  an  operator  provides  a 
svstem-vvide  menu  or  guide  that  meets 
these  requirements,  its  programming 
affiliate  may  create  its  own  menu  or 
guide  without  being  subject  to  the 
requirements  of  Section  653(b)(1)(E). 

66.  Third,  an  open  video  system 
operator  may  not  require  programming 
providers  to  develop  and/or  use  their 
own  navigational  devices.  Upon  request, 
such  programming  providers  must  have 
access  to  the  navigational  device  used 
by  the  open  video  system  operator  or  its 
afflUate.  Thus,  for  example,  an  open 
video  system  operator  may  not  require 

a  subscriber  of  its  affiliated 
programming  package  to  purchase  a 
second  set-top  box  in  order  to  receive 
service  from  an  unaffiliated 
programming  provider  that  does  not 
wish  to  use  its  own  set-top  box.  An 
open  video  system  operator  need  not 
physically  integrate  such  programming 
providers  into  its  affiliated 
programming  package,  or  list  such 
programming  providers  on  its  affiliate's 
guide  or  menu,  so  long  as  it  meets  the 
requirement  set  forth  in  the  Second 
Report  and  Order  that  no  programming 
service  on  its  navigational  device  be 
more  difficult  to  select  than  any  other 
programming  service. 

H.  Dispute  Resolution 

67  We  disagree  with  the  Alliance  for 
Community  Media,  et  al.  that  not 
mandating  public  disclosure  and  filing 
of  carriage  contracts  will  result  in 
economic  inefficiency.  Economic 


efficiency  is  promoted  by  increased 
competition.  Open  video  system 
operators  generally  will  be  new  entrants 
into  markets  that,  although 
characterized  by  a  degree  of 
competition,  have  relatively  few  sellers 
of  channel  capacity  over  which  video 
programming  may  be  offered  to 
subscribers.  In  such  markets,  increased 
competition  is  promoted  when  sellers  of 
capacity,  such  as  open  video  system 
operators,  can  negotiate  contracts 
privately  with  individual  buyers  (i.e., 
video  programming  providers),  and  rival 
sellers  cannot  immediately  match  the 
contracts'  terms  and  conditions.  Thus, 
our  rules  are  designed  to  increase 
economic  efficiency  by  promoting 
competition  in  video  progranmiing 
carnage  markets. 

68.  We  believe  that  the  National 
League  of  Qties,  et  al.  raise  valid 
concerns  that  would-be  complainants 
may  lack  sufficient  information  to  file  a 
complaint  under  our  pleading  rules.  We 
believe  it  appropriate  to  give 
unaffiliated  programming  providers 
seeking  carriage  on  open  video  systems 
some  access  to  other  programmer's 
carriage  rates  under  certain 
circumstances.  To  ensure  that  the  open 
video  system  operator  provides  useful 
information  to  the  would-be 
complainant,  we  clarify  that  the 
preliminary  rate  estimates  must  include, 
upon  request,  all  information  needed  to 
calculate  the  average  rate  paid  by  the 
unaffi  hated  programmers  receiving 
carriage  on  the  system,  including  the 
information  needed  for  any  weighting  of 
the  individual  carriage  rates  that  the 
operator  has  included  in  the  average 
rate.  This  information  may  be  made 
available  subject  to  a  reasonable  non- 
disclosure agreement.  In  addition,  we 
reiterate  that  the  operator's  carriage 
contracts  may  be  subject  to  discovery  as 
part  of  the  complaint  procedure. 

/.  Joint  Marketing.  Bundling  and 
Structural  Separation 

69.  Joint  Marketing.  We  again  decline 
to  adopt  NCTA's  proposed  restriction  on 
joint  marketing.  While  we  agree  that 
Congress'  silence  is  not  determinative, 
in  light  of  Congress'  silence  on  the 
issue,  we  believe  that  the  burden  is  on 
those  proposing  joint  marketing 
restrictions  to  demonstrate  that  such 
restrictions  are  necessary.  NCTA 
requests  that  open  video  system 
operators  be  required  to  inform 
incoming  callers  that  other  video  service 
providers  exist  in  the  area.  To  justify 
such  a  requirement.  NCTA,  at  a 
minimum,  would  have  to  make  some 
showing  that  consiuners  otherwise 
would  likely  be  imaware  of  the 
existence  of  other  video  service  options, 


such  as  cable  service.  NCTA  made  no 
such  showing  in  its  initial  comments 
and  has  presented  no  new  evidence 
here.  In  the  absence  of  record  evidence, 
the  Commission  declines  to  find  that 
consumers  would  be  unaware  of  the 
existence  of  other  video  providers  such 
as  cable,  especially  since  cable  currently 
accounts  for  91%  of  multichannel  video 
programming  subscribers  nationally, 
and  passes  96%  of  all  television 
households  NCTA's  petition  is  denied. 

70  Bundling.  AT&T  and  NCTA's 
concerns  were  considered  and 
addressed  in  the  Second  Report  and 
Order.  They  adduce  no  new  evidence 
here,  nor  have  they  explained  why  the 
safeguards  adopted  by  the  Commission 
are  inadequate  to  protect  consumers' 
interests.  'The  petitions  for 
reconsideration  Eire  denied.  On  our  own 
motion,  we  will  correct  a  typographical 
error  in  our  rule  regarding  the  bundling 
of  video  and  local  exchange  services 
The  current  text  provides,  in  part,  that 
any  local  exchange  carrier  offering  a 
bundled  package  must  impute  the 
unbundled  tariff  rate  for  the 
"unregulated  service."  The  rule  will  be 
corrected  to  be  consistent  with  the  text 
of  the  Second  Report  and  Order,  which 
states  that  a  bundled  package  must 
impute  the  unbundled  tariff  rate  for  the 
"regulated  service." 

71.  Structural  Separation.  We  deny 
the  motions  of  NCTA  and  the  AlUance 
for  Community  Media,  et  al.  to 
reconsider  our  decision  in  the  Second 
Report  and  Order,  and  accordingly 
decline  to  impose  a  separate  affiliate 
requirement.  First,  while  both  NCTA 
and  the  Alliance  for  Community  Media, 
et  al.  point  out  that  the  Commission 
need  not  be  restricted  by  congressional 
silence,  they  both  fail  to  address  the 
point  raised  in  the  Second  Report  and 
Order  that  Congress  expressly  directed 
in  Section  653  that  Title  n  requirements 
not  be  applied  to  "the  estabUshment 
and  operation  of  an  open  video  system." 
In  addition,  as  we  stated  in  the  Second 
Report  and  Order,  we  believe  that  the 
Commission's  Part  64  cost  allocation 
rules  and  any  amendment  thereto  will 
adequately  protect  regulated  telephone 
ratepayers  from  a  misallocation  of  costs 
that  could  lead  to  excessive  telephone 
rates.  Neither  NCTA  nor  the  Alliance  for 
Community  Media,  et  al.  has  advanced 
any  new  evidence  or  substantive 
arguments  that  a  separate  affiliate 
requirement  is  a  necessary  additional 
safeguard  to  protect  against  cross- 
subsidi2ation. 

TV.  Regulatory  Flexibility  Act  Analysis 

72.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
§603  (RFA),  an  hiitial  Regulatory 
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Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Report  and  Order 
and  Notice  of  Proposed  Rulemaking 
("NPRM")  in  CS  Docket  No  96-46  and 
CC  Docket  No.  87-266  (terminated)  {In 
the  Matter  of  Implementation  of  Section 
302  of  the  Telecommunications  Act  of 
1996— Open  Video  Systems),  FCC  96- 
99.  61  FR  10496  (March  14,  1996), 
released  March  11,  1996.  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
NPflM  including  comments  on  the 
IRFA,  and  addressed  these  responses  in 
the  Second  Report  and  Order  in  CS 
Docket  No.  96-46  (In  the  Matter  of 
Implementation  of  Section  302  of  the 
Telecommimications  Act  of  1996 — 
Open  Video  Systems),  FCC  96-249,  61 
FR  28698  (June  5,  1996),  released  June 
3.  1996.  No  IRFA  was  attached  to  the 
Second  Report  and  Order  because  the 
Second  Report  and  Order  only  adopted 
final  regulations  and  did  not  propose 
regulations.  This  Final  Regulatory 
Flexibihty  Analysis  (FRFA)  therefore 
addresses  the  impact  of  regulations  on 
small  entities  only  as  adopted  or 
modified  in  this  Third  Report  and  Order 
and  Second  Order  on  Reconsideration 
and  not  as  adopted  or  modified  in 
earlier  stages  of  this  rulemaking 
proceeding.  The  FRFA  conforms  to  the 
RFA.  as  amended  by  the  Contract  with 
America  Advancement  Act  of  1996 
(CWAAA),  Public  Law  No.  104-121, 110 
Stat.  847. 

73.  Need  for  Action  and  Objectives  of 
the  Rule.  The  rulemaking  implements 
Section  302  of  the  Telecommunications 
Act  of  1996,  Public  Law  No.  104-104, 
110  Stat.  56.  Section  302  directs  the 
Commission  to  promulgate  regulations 
governing  the  establishment  and 
operation  of  open  video  systems.  The 
purposes  of  this  action  are  to  establish 

a  structure  for  open  video  systems  that 
provides  competitive  benefits,  including 
market  entry  by  new  service  providers, 
enhanced  competition,  streamlined 
regulation,  investment  in  infrastructure 
and  technology,  diversity  of  video 
programming  choices  and  increased 
consumer  choice. 

74.  Summary  and  Assessment  of 
Issues  Raised  by  Petitioners  in  Response 
to  the  IRFA.  With  respect  to  the  Third 
Report  and  Order,  several  parties  filed 
comments  in  the  Cable  Reform 
Proceeding  and  also  filed  petitions  for 
reconsideration  of  the  Second  Report 
and  Order  regarding  the  definition  of 
the  term  "affiliate"  in  the  context  of  the 
new  statutory  provisions  for  open  video 
systems.  These  comments  and  the 
Commission's  report  are  summarized  in 
Section  III.  above.  As  mentioned,  no 
IRFA  was  attached  to  the  Second  Report 
and  Order.  In  petitions  for 


reconsideration  of  the  Second  Report 
and  Order,  however,  some  parties  raised 
issues  that  generally  could  involve 
small  entities.  For  example,  local  cities 
urge  the  Commission  to:  (1)  further 
ensure  that  local  governments  receive 
notification  of  an  operator's  intent  to 
establish  an  open  video  system,  by 
requiring  an  operator  to  serve  a  copy  of 
FCC  Form  1275  on  all  affected  local 
municipalities;  and  (3)  require  an  open 
video  system  operator  to  match,  rather 
than  share,  the  local  cable  operator's 
PEG  access  obUgations.  We  grant 
reconsideration  of  these  issues.  Other 
parties,  including  potentially  small 
business  video  programming  providers, 
urge  the  Commission  to  enhance 
programming  providers'  abihty  to  access 
information  necessary  to  pursue  a  rate 
complaint  against  an  open  video  system 
operator.  We  also  grant  reconsideration 
on  this  issue.  Local  television  stations 
urge  the  Commission  to  require  that 
open  video  system  operators  tailor  the 
distribution  of  must-carry  signals  to  the 
parts  of  their  system  that  are  located 
within  a  station's  local  service  area  so 
that  stations  electing  must -carry  status 
do  not  have  to  reimburse  the  operators 
for  extensive  copyright  fees  that  may 
result  from  carriage  beyond  their  local 
service  areas.  We  grant  reconsideration 
on  this  point. 

75.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Impacted.  The 
RFA  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction," 
and  the  same  meaning  as  the  term 
"small  business  concern"  under  Section 
3  of  the  Small  Business  Act.  A  small 
concern  is  one  which:  (1)  is 
independently  oviTied  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  The  rules  we 
adopt  today  apply  to  municipalities, 
television  stations,  and  business  video 
programming  providers.  The  rules  also 
apply  to  entities  that  are  likely  to 
become  open  video  system  operators, 
including  local  exchange  carriers  and 
cable  systems. 

76.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
nimiber  of  LECs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  Teleconununications  Relay  Service 


(TRS).  According  to  our  most  recent 
data,  1,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owTied  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,347  small 
incumbent  LECs  that  may  be  affected  by 
this  Order. 

77.  Cable  Systems:  SBA  has 
developed  a  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  includes  all  such 
companies  generating  less  than  $11 
million  in  revenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau,  there  were  1.323  such  cable  and 
other  pay  television  services  generating 
less  than  $11  miUlon  in  revenue  that 
were  in  operation  for  at  least  one  yeai 

at  the  end  of  1992. 

78.  The  Commission  has  developed 
its  owrn  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company,"  is  one 
serving  fewer  than  ^0,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  quahfied  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers;  thus,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  system  operators  that 
may  be  affected  by  this  Order. 

79.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affihate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiUated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
found  that  an  op>erator  serving  fewer 
than  617,000  subscribers  shall  be 
deemed  a  small  operator.  Based  on 
available  data,  we  find  that  the  number 
of  cable  operators  serving  617,000 
subscribers  or  less  totals  1 .450. 
Although  it  seems  certain  that  some  of 
these  cable  system  operators  are 
affiUated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
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we  cannot  estimate  with  greater 
precision  the  number  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  under  the  deELnition  in 
the  Communications  Act. 

80.  Municipalities:!^^  term  "small 
governmental  lunsdiction"  is  defined  as 
■governments  of  *   *   *  districts,  with  a 
population  of  less  than  fifty  thousand." 
There  are  85,006  governmental  entities 
in  the  United  States.  This  number 
includes  such  entities  as  states, 
counties,  cities,  utility  districts  and 
school  districts.  We  note  that  any 
official  actions  with  respect  to  open 
video  systems  will  typically  be 
undertaken  by  LFAs,  which  primarily 
consist  of  counties,  cities  and  towns.  Of 
the  85,006  governmental  entities,  38,978 
are  counties,  cities  and  towns.  The 
remainder  are  primarily  utility  districts, 
school  districts,  and  states,  which 
typically  are  not  LFAs.  Of  the  38,978 
counties,  cities  and  towns,  37,566  or 
96%.  have  populations  of  fewer  than 
50.000.  Thus,  approximately  37.500 
"small  governmental  jurisdictions"  may 
be  affected  by  the  rules  adopted  in  this 
Third  Report  and  Order  and  Second 
Order  on  Reconsideration. 

81  Television  Stations:  The  SBA 
defines  small  television  broadcasting 
stations  as  television  broadcasting 
stations  with  SIO  5  million  or  less  in 
annual  receipts.  13  CFR  §  121.201. 
According  to  the  Census  Bureau,  in 
1992,  there  were  1.155  out  of  1,478 
operating  television  stations  reported 
revenues  of  less  thaq  $10  milhon  for 
1992  This  represents  78%  of  all 
television  stations,  including  non- 
commercial stations.  The  Census  Bureau 
does  not  separate  the  revenue  data  by 
commercial  and  non-commercial 
stations  in  this  report.  Neither  does  it 
allow  us  to  determine  the  number  of 
stations  with  a  maximum  of  10.5 
million  dollars  in  annual  receipts. 
Census  data  also  indicates  that  81 
percent  of  operating  firms  (that  owned 
at  least  one  television  station)  had 
revenues  of  less  than  10  million  dollars. 

82  Based  on  the  foregoing  worst  case 
analysis  using  census  data,  we  estimate 
that  our  rules  will  apply  to  as  many  as 
1,150  commercial  and  non-commercial 
television  stations  (78  percent  of  all 
stations)  that  could  be  classified  as 
small  entities.  Using  a  worst  case 
analysis  based  on  the  data  in  the  BIA 
data  base,  we  estimate  that  as  many  as 
approximately  771  commercial 
television  stations  (about  68  percent  of 
all  commercial  televisions  stations) 
could  be  classified  as  small  entities.  As 
we  noted  above,  these  estimates  are 
based  on  a  definition  that  we  tentatively 
believe  greatly  overstates  the  number  of 
television  broadcasters  that  are  small 


businesses.  Further,  it  should  be  noted 
that  under  the  SBA's  definitions, 
revenues  of  affiliates  that  are  not 
television  stations  should  be  aggregated 
with  the  television  station  revenues  in 
determining  whether  a  concern  is  small. 
The  estimates  overstate  the  number  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  such  revenues  from  non- 
television  affiliated  companies. 

83.  Video  Programming  Providers: 
Open  video  systems  are  an  entirely  new 
framework  for  delivering  video 
programming  to  consumers.  No  open 
video  systems  have  yet  been  certified  to 
operate.  Therefore,  it  is  not  possible  at 
this  time  to  estimate  the  size  or  number 
of  video  programming  providers  that 
may  seek  capacity  on  open  video 
systems.  We  anticipate  that  two  types  of 
video  programming  providers  may  arise: 
(1)  video  programming  providers 
seeking  to  utilize  an  open  video  system 
to  offer  a  package  of  individual 
programming  services  via  open  video 
systems  to  subscribers;  emd  (2)  providers 
seeking  to  offer  only  one  programming 
service.  It  is  not  possible  to  estimate  the 
impact  on  or  the  number  of  video 
programming  providers  in  the  first 
category  because  no  such  entities  exist. 
With  respect  to  the  second  category, 
however,  we  believe  that  small  cable 
programming  services  may  provide  a 
reasonable  substitute.  The  Census 
Bureau  category  most  similar  to  cable 
programming  services  is  "motion 
picture  and  video  tape  production."  SIC 
Code  7812.  Under  this  category,  entities 
with  less  than  $21.5  million  in  aimual 
receipts  axe  defined  as  small  motion 
pictiire  and  video  tape  production 
entities.  There  are  a  total  of  7,265 
motion  picture  and  video  tape 
production  entities;  of  those.  7.002  have 
annual  receipts  of  less  than  $24.5 
million.  The  figures  are  not  broken 
down  further.  We  estimate  that 
approximately  7,000  small  cable 
programming  services,  or  video 
programming  providers,  may  be  affected 
by  the  rules  adopted  in  this  Order.  The 
Census  Bureau  data  does  not  reflect  a 
likely  significant  number  of  small, 
independent  motion  picture  and  video 
tape  production  companies.  It  is  not 
possible  at  this  time  to  estimate  this 
niunber  because  no  publicly  available 
data  is  available  that  is  specific  to  such 
entities.  We  therefore  estimate  that  a 
minimum  of  7.000  small  cable 
programming  services,  or  video 
programming  providers,  may  be  affected 
by  this  rule. 

84.  Reporting,  Recordkeeping  and 
Other  Compliance  RBquirements.  The 
follovying  addresses  the  requirements  of 
regulations  adopted,  amended,  modified 


or  clarified  on  reconsideration  in  the 
Third  Report  and  Order  and  Second 
Order  on  Reconsideration.  We  adopt  a 
definition  of  "affiliate"  that  will  impact 
open  video  system  operators  and  their 
affiliates,  including  open  video  system 
operators  that  are  small  entities.  A 
primary'  effect  of  this  rule  concerns 
situations  where  demsmd  for  carriage 
exceeds  the  open  video  system's 
channel  capacity,  where  the  open  video 
system  operator  and  its  affiliates  are 
prohibited  from  selecting  the  video 
programming  services  for  carriage  on 
more  than  one-third  of  the  activated 
channel  capacity  on  its  system.  We 
revise  FCC  Form  1275  to  require  that 
applicants  to  become  open  video  system 
operators,  including  applicants  that  are 
small  businesses,  list  the  names  of  the 
local  communities  in  which  they  intend 
to  operate.  Listing  the  names  of  the 
communities  will  neither  require  any 
specialized  skills  nor  impose  significant 
new  burdens. 

85.  We  modify  our  regulations  to 
require  that  an  open  video  system 
applicant,  including  those  that  are  small 
entities,  serve  a  copy  of  its  FCC  Form 
1275  on  all  affected  local  communities 
on  or  before  the  date  it  is  filed  with  the 
Commission.  Merely  serving  the  form 
on  all  affected  local  commimiUes  will 
not  require  any  specialized  skills.  We 
modify  our  regulations  to  require  that 
advertising  availabilities  ("ad  avails") 
associated  with  a  programming  service 
carried  by  both  the  open  video  system 
operator  or  its  affiliated  video 
programming  provider  and  an 
unaffiliated  provider  must  be  shared  in 
an  equitable  manner.  This  may  impose 
burdens  on  open  video  system 
operators,  including  those  that  are  small 
entities,  because  an  operator  must  now 
share  the  revenues  or  other  benefits  of 
such  ad  avails  with  unaffiliated  entities, 
rather  than  keeping  all  such  revenues. 
We  find  that  implementing  this 
approach  requires  no  specialized  skills. 

86.  We  modify  our  regulations  to 
permit  an  open  video  system  operator  to 
recover  the  gross  revenues  fee  from  all 
video  programming  providers  using  the 
platform  on  a  proportional  basis  as  an 
element  of  the  carriage  rate.  This 
approach  may  impose  additional 
burdens  on  video  programming 
providers,  including  those  that  are  small 
entities,  because  the  carriage  rate  may 
be  increased  to  reflect  the  open  video 
system  operator's  gross  revenues  fees. 
We  find  that  implementing  this 
approach  requires  no  specialized  skills. 
We  modify  our  regulations  to  require 
open  video  system  operators,  in  the 
absence  of  a  negotiated  agreement,  to 
match,  rather  than  share,  all  public, 
educational  and  governmental  ("PEG") 
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access  financial  contributions  of  the 
local  cable  operator.  This  matching 
requirement  could  result  in  additional 
financial  burdens  on  open  video  system 
operators,  including  those  that  are  small 
entities,  because  matching  the  cable 
operator's  PEG  access  financial 
contributions  will  be  more  costly  in 
many  situations  than  merely  sharing  the 
cable  operator's  contributions  towards 
PEG  access  services,  facifities  and 
equipment,  as  permitted  imder  the 
previous  approach.  We  find  that 
implementing  this  approach  requires  no 
specialized  skills. 

87.  We  modify  our  reg\ilations  so  that, 
in  areas  where  a  cable  franchise 
previously  existed,  the  local  franchise 
authority  will  be  permitted,  absent  a 
negotiated  agreement,  to  elect  either:  (1) 
to  maintain  the  previously  existing  PEG 
access  requirements;  or  (2)  to  have  the 
open  video  system  operator's  PEG 
access  obUgations  determined  by 
comparison  to  the  nearest  operating 
cable  system  that  has  a  commitment  to 
provide  PEG  access  and  that  serves  a 
fi'anchise  area  with  a  similar  population 
size.  Every  15  years  thereafter,  the  LFA 
is  permitted  to  make  a  similar  election. 
This  requirement  could  impose  new 
btu"dens  on  open  video  system 
operators,  including  those  that  are  small 
entities,  because  an  op>erator's  PEG 
access  obligations  may  be  increased 
when  compared  to  the  nearest  operating 
cable  system  that  has  a  commitment  to 
provide  PEG  access  and  that  serves  a 
franchise  area  with  a  similar  population 
size.  The  order  requires  a  broadcast 
station  to  make  the  same  election  for 
open  video  systrtns  and  cable  systems 
in  the  same  geographic  area,  unless  the 
overlapping  open  video  system  is 
unable  to  deliver  appropriate  signals  in 
conformance  with  the  broadcast 
station's  elections  for  all  cable  systems 
serving  the  same  geographic  area.  We 
estimate  that  this  requirement  vdll  have 
an  impact  on  some  broadcast  stations. 
We  anticipate  that  this  requirement  will 
not  require  any  more  professional  skills 
than  are  required  to  make  such  elections 
and  notify  operators  in  the  context  of 
cable  systems. 

88.  The  order  requires  an  open  video 
system  operator  to  pay  for  any 
additional  copyright  fees  incurred  as  a 
result  of  carrying  a  local  signal  outside 
of  its  local  service  area.  We  estimate  that 
this  requirement  may  affect  a  limited 
number  of  large  open  video  system 
operators.  We  anticipate  that 
distribution  of  signals  outside  of  a  local 
market  will  most  likely  occur  on  large 
systems  that  overlap  several  markets.  If 
additional  copyright  fees  are  incurred 
by  an  open  video  system  operator,  we 
do  riot  anticipate  that  the  operator  vnW 


have  to  use  any  professional  skills 
beyond  those  already  used  to  comply 
with  the  copyright  rules.  The  order 
holds  an  open  video  system  operator 
responsible  for  any  violation  of  our 
sports  exclusivity  rules.  We  estimate 
that  this  requirement  vriW  have  an 
impact  on  open  video  system  operators 
and  programmers,  but  will  not  require 
the  use  of  any  additional  professional 
skills. 

89.  We  allow  open  video  system 
operators  to  permit  programming 
providers,  including  those  affiliated 
with  the  open  video  system,  to  use  their 
own  navigational  devices,  subject  to 
certain  conditions.  If  the  open  video 
system  operator  permits  programming 
providers  to  use  their  own  navigational 
devices,  the  open  video  system  operator 
must  provide  a  nondiscriminatory  guide 
or  menu  that  all  programming  providers 
must  carry,  showing  all  programming 
available  on  the  systems.  We  estimate 
that  the  requirement  could  result  in 
additional  burdens  on  open  video 
system  operators  including  small  open 
video  system  operators.  We  find  that 
implementing  this  approach  requires  no 
speciaUzed  skills.  We  clarify  our 
regulations  to  require  that  the 
preliminary  rate  estimate  provided  by 
an  open  video  system  operator  to  video 
programming  providers  must  include, 
upon  request,  all  information  needed  to 
calculate  the  average  rate  paid  by 
unaffiliated  programming  providers 
receiving  carriage  on  the  system, 
including  the  information  needed  for 
any  weighting  of  the  individual  carriage 
rates  that  the  operator  has  included  in 
the  average  rate.  This  clarification  may 
impose  new  burdens  on  open  video 
system  operators,  including  those  that 
are  small  entities,  because  an  open 
video  system  operator  may  have  to 
prepare  this  information  earlier  than 
imder  the  previous  approach. 

90.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities  and  Significant  Alternatives 
Rejected.  This  section  analyzes  the 
impact  on  small  entities  in  the  contexts 
of  regulations  adopted,  amended, 
modified  or  clarified  in  this  Third 
Report  and  Order  and  Second  Order  on 
Reconsideration.  With  respect  to  the 
definition  of  affiliate,  we  adopt  the 
attribution  standard  that  applies  in  the 
cable  program  access  context.  The 
factual,  legal  and  pohcy  reasons  are  set 
forth  in  Section  II,  above.  The  definition 
of  affiliate  we  adopt  will  create 
opportunities  for  unaffiliated 
programmers,  many  of  which  may  be 
small  entities,  by  promoting  diversity  of 
video  programming  sources.  We  rejected 
several  alternatives  to  this  definition  of 
affiUate,  as  described  in  Section  II, 


above.  Requiring  applicants  to  list  the 
names  of  all  local  communities  in 
which  they  intend  to  operate  will  not 
impose  significant  new  burdens  on 
applicants  for  the  reasons  stated  above 
and  will  reduce  burdens  on  the  affected 
local  communities,  including  those  that 
are  small  entities.  This  approach  will 
also  reduce  the  burdens  on  open  video 
system  operators  by  reducing  the 
potential  for  confusion  over  which  local 
communities  will  be  served  by  the  open 
video  system, 

91.  Requiring  service  of  FCC  Form 
1275  on  local  communities,  as  described 
above,  will  impose  only  minimal  new 
burdens  on  open  video  system 
operators,  including  those  that  are  small 
entities.  These  burdens  are  outweighed 
by  the  benefits  to  local  communities, 
such  as  ensuring  that  a  local  community 
without  ready  access  to  the  Internet  or 
the  Commission's  Public  Notices  will  be 
made  aware  of  the  applicant's  filing. 
The  factual,  legal  and  policy  reasons  are 
described  in  Section  ffl.B.  "This 
approach  will  reduce  the  burdens  on 
open  video  system  operators  by 
reducing  the  potential  for  confiision 
over  which  local  communities  will  be 
served  by  the  open  video  system.  The 
primary  significant  alternative  is  not 
requiring  such  service,  but  as  stated,  we 
find  that  the  benefits  to  local 
communities  outweigh  any  minimal 
burdens  of  complying  with  this  rule. 
Requiring  that  ad  avails  associated  with 
a  programming  service  carried  by  both 
the  op>en  video  system  operator  or  its 
affiliated  video  programming  provider 
and  an  unaffiliated  provider  be  shared 
in  an  equitable  maimer  may  impose 
burdens  on  open  video  system 
operators,  including  those  that  are  small 
entities.  Such  burdens  are  described  in 
the  preceeding  section  of  this  FRFA. 
However,  we  find  these  burdens  are 
outweighed  by  the  benefits  of  this 
requirement,  which  include  providing 
unaffiliated  video  programming 
providers  with  an  equitable  share  of 
income  from  ad  avails  and  preventing 
the  open  video  system  operator  or  its 
affihate  from  having  a  significant 
financial  advantage  over  unaffiUated 
video  programming  providers.  The 
factual,  legal  and  policy  reasons  are 
described  in  Section  III.C.  We  reduce 
the  burdens  on  open  video  system 
operators  by  specifying  examples  of 
acceptable  methods  of  sharing  ad  avails, 
including^pportioning  the  relevant 
revenues  or  apportioning  the  rights  to 
sell  the  avails  themselves.  The  primary 
significant  alternative  is  maintaining 
our  current  rules  which  do  not  require 
such  sharing;  however,  as  stated,  we 
find  that  the  benefits  to  unaffiliated 
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video  programming  providers  outweigh 
the  burdens  of  complying  with  this  nUe. 

92.  Modifying  our  rules  to  permit  an 
open  video  system  operator  to  recover 
the  gross  revenues  fee  from  all  video 
programming  providers  using  the 
platform  on  a  proportional  basis  as  an 
element  of  the  carriage  rate  may  impose 
additional  burdens  on  video 
programming  providers,  including  those 
that  are  small  entities.  However,  we  find 
that  these  burdens,  as  described  above, 
are  outweighed  by  the  benefits  to  open 
video  system  operators  and  are  in  the 
interests  of  competition.  Permitting  this 
recoupment  of  the  gross  revenues  fee 
should  promote  competition  on  the 
platform  among  video  programming 
providers  by  not  disadvantaging  any  . 
particular  video  programming  provider 
with  respect  to  the  payment  of  the  gross 
revenues  fee.  The  factual,  legal  and 
policv  reasons  for  this  approach  are 
described  above  in  Section  III.E.  This 
approach  will  reduce  burdens  on  open 
video  system  operators  by  pertnittlng 
them  to  recoup  a  proportion  of  these 
costs  from  video  programming 
providers.  The  primary  significant 
alternative  we  rejected  is  maintaining 
our  current  regulations  which  may  have 
permitted  unaffiliated  video 
programming  providers  to  avoid  paying 
any  share  of  the  gross  revenues  fee; 
however,  as  stated,  we  find  that  the 
benefits  to  open  video  system  operators 
outweigh  the  burdens  of  this  approach 
on  video  programming  providers. 
Requiring  open  video  system  operators 
to  match,  rather  than  share,  all  PEG 
access  financial  contributions  of  the 
local  cable  operator  may  impose 
burdens  on  open  video  system 
operators,  including  those  that  are  small 
entities.  These  burdens  are  described  in 
the  preceeding  section  of  this  FRFA.  We 
find  that  these  burdens  are  outweighed 
by  the  benefits  of  this  revised  approach. 
The  factual,  policy  and  legal  reasons  for 
this  approach  are  described  in  Section 
III  F  We  believe  that  this  approach  may 
reduce  burdens  on  open  video  system 
operators  by  providing  further  certainty 
as  to  their  PEG  access  financial 
obligations.  Significant  alternatives  we 
rejected  include:  (1)  maintaining  our 
current  rules  which  permit  an  open 
video  system  operator  to  share  the  PEG 
access  contributions.  Generally,  we 
rejected  this  alternative  because  we  find 
that  the  matching  principle  more 
ac  curately  fulfills  the  1996  Act's 
mandate  to  impose  PEG  access 
obligations  on  open  video  system 
operators  that  are  "no  greater  or  lesser" 
than  those  imposed  on  cable  operators. 

93  Modifying  a  local  franchise 
authority's  ability  to  make  an  election 
concerning  the  PEG  access  obligations 


of  an  open  video  system  operator,  as 
described  in  the  preceeding  section  of 
this  FRFA,  may  impose  additional 
burdens  on  open  video  system 
operators,  including  those  that  are  small 
entities.  These  burdens  are  described 
above.  However,  we  find  that  these 
burdens  are  outweighed  by  the  benefits 
of  this  approach,  which  include 
preventing  PEG  access  obligations  from 
being  frozen  in  perpetuity,  thereby 
providing  significant  benefits  to  local 
fi'anchise  areas  and  commimities.  The 
factual,  pohcy  and  legal  reasons  for  this 
approach  are  described  above  in  Section 
in.F.  This  approach  may  reduce  burdens 
on  local  commimities  by  permitting 
them  to  negotiate  with  open  video 
system  operators  with  respect  to  PEG 
access  obligations,  and  on  open  video 
system  operators  by  providing  them 
certainty  as  to  their  PEG  access 
obligations  for  a  period  of  up  to  15 
years.  The  primary  significant 
alternative  we  rejected  is  maintaining 
our  current  regulations  which  do  not 
permit  local  franchise  areas  to  make  this 
election;  however,  as  stated,  we  find 
that  the  benefits  to  local  communities 
outweigh  the  burdens  of  this  approach 
on  open  video  system  operators.  The 
rule  which  requires  a  broadcast  station 
to  make  the  same  election  for  open 
video  systems  and  cable  systems  in  the 
same  geographic  area,  unless  the 
overlapping  open  video  system  is 
unable  to  deliver  appropriate  signals  in 
conformance  with  the  broadcast 
station's  elections  for  all  cable  systems 
serving  the  same  geographic  area,  may 
•  impose  a  burden  on  broadcast  stations. 
The  policy,  factual  and  legal  reasons  for 
adopting  this  final  rule  are  set  forth  in 
Section  III.F.2.b.  of  this  Order.  The  rule 
adopted  in  this  order  may  reduce 
burdens  on  both  open  video  system 
operators  and  television  stations  by 
providing  further  certainty  with  respect 
to  the  must-carry  status  of  television 
stations. 

94.  The  rule  which  requires  an  open 
video  system  operator  to  pay  for  any 
additional  copyright  fees  incurred  as  a 
result  of  carrying  a  local  station  beyond 
its  local  market  area  may  impose  a 
burden  on  open  video  system  operators. 
It  has  not  been  necessary  to  take 
significant  steps  to  minimize  the  burden 
on  small  open  video  system  operators 
because  we  do  not  believe  that  this  rule 
is  likely  to  affect  many  open  video 
systems  and  especially  not  smaller  open 
video  systems,  because  it  will  only 
apply  to  open  video  systems  capable  of 
carrying  broadcast  signals  beyond  their 
local  service  areas.  The  factual  policies 
and  legal  reasons  for  adopting  this  fined 
rule  are  set  forth  in  Section  III.F.2.b. 


Any  burden  on  open  video  system 
operators  is  outweighed  by  the  benefit 
to  broadcast  stations,  especially  small 
stations  that  might  not  be  able  to  elect 
must-carry  status  if  they  were  subject  to 
copyright  fees  in  distant  markets.  The 
rule  which  holds  an  open  video  system 
operator  responsible  for  any  violation  of 
our  sports  exclusivity  rules  may  impose 
a  burden  on  open  video  system 
operators.  This  burden  is  justified  by  the 
interest  in  protecting  exclusive  rights  to 
sports  programming.  The  factual- 
policies  and  legal  reasons  for  adopting 
this  final  rule  are  set  forth  in  Section 
III.F.4.b.  The  rule  adopted  in  this  order 
applies  our  sports  exclusivity  rules  to 
open  video  systems  more  fairly  than  the 
Commission's  previous  rule  for  the 
reasons  cited  in  Section  III.F.4.b. 

95.  Allowing  open  video  system 
operators  to  permit  programming 
providers,  including  those  affiliated 
with  the  open  video  system  operator,  to 
use  their  own  navigational  devices 
subject  to  certain  conditions  may  impact 
open  video  system  operators  and  their 
affiliates,  including  those  that  are  small 
entities.  If  an  operator  permits 
programming  providers,  including  its 
affiliate,  to  develop  their  own 
navigational  devices,  the  operator  must 
create  an  electronic  menu  or  guide 
containing  a  non-discriminatory  fisting 
of  programming  providers  or 
programming  services  available  on  the 
system  that  every  programming  provider 
must  carry.  The  factual  and  poUcy 
reasons  for  adopting  the  final  rule  are 
found  in  Section  III.G.,  above.  We 
believe  that  this  rule  minimizes  burdens 
on  open  video  system  operators  and 
their  programming  affiliates,  by 
allowing  the  affiliated  programmers  the 
flexibility  to  develop  and  use  their  own 
navigational  devices,  guides  and  menus. 
However,  under  the  rule  adopted, 
programming  providers  cannot  be 
required  to  use  their  own  navigational 
devices.  Such  providers  must,  upon 
request,  have  access  to  the  navigational 
device  used  by  the  open  video  system 
operator  or  its  affiliate.  This 
requirement  can  help  minimize  burdens 
on  small  programming  providers  by 
allowing  them  access  to  the  navigational 
device  used  by  the  open  video  system 
operator  or  its  affiliate.  Requiring  that 
the  preliminary  rate  estimate  provided 
by  an  open  video  system  operator  to 
video  programming  providers  include, 
upon  request,  all  information  needed  to 
calculate  the  average  rate  paid  by 
unaffiliated  programming  providers 
receiving  carriage  on  the  system, 
including  the  information  needed  for 
any  weighting  of  the  individual  carriage 
rates  that  the  operator  has  included  in 
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the  average  rate,  may  impose  burdens 
on  open  video  system  operator, 
including  those  that  are  small  entities. 
These  burdens  are  described  in  the 
preceeding  section  of  this  FRFA. 
However,  we  find  thaf  these  burdens  are 
outweighed  by  the  benefits  of  this 
clarification,  which  include  providing 
an  unaffiliated  video  programming 
provider  with  relevant  information 
regarding  whether  to  pursue  a  rate 
complaint  against  an  open  video  system 
operator.  The  factual,  policy  and  legal 
reasons  are  described  above  in  Section 
ni.H.  The  primary  significant  alternative 
rejected  by  the  Commission  is  to 
maintain  our  current  rules  which  do  not 
require  a  system  operator's  provision  of 
such  information  upon  request  but  only 
in  formal  discovery;  however,  as  stated, 
we  find  that  the  benefits  to  unaffiliated 
video  programming  providers  outweigh 
the  burdens  of  complying  with  this  rule. 

96.  Report  to  Congress.  The 
Commission  shall  send  a  copy  of  this 
FRFA,  along  with  this  Third  Report  and 
Order  and  Second  Order  on 
Reconsideration,  in  a  report  to  Congress 
piu^uant  to  the  SBREFA,  5  U.S.C. 

§  801(a)910(A).  A  copy  of  this  FRFA 
will  also  be  published  in  the  Federal 
Register. 

V.  Paperwork  Reduction  Act  of  1995 
Analysis 

97.  The  requirements  adopted  in  the 
Third  Report  and  Order  and  Second 
Order  on  Reconsideration  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  (the  "1995  Act") 
and  found  to  impose  new  or  modified 
information  collection  requirements  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  ("0MB")  as 
prescribed  by  the  1995  Act.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  0MB  to 
comment  on  the  information  collections 
contained  in  this  Third  Report  and 
Order  and  Second  Order  on 
Reconsideration  as  required  by  the  1995 
Act.  0MB  comments  are  due  October 
21, 1996.  Comments  should  address:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(2)  the  accuracy  of  the  Commission's 
biu-den  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

98.  Written  comments  by  the  public 
on  the  proposed  and/ or  modified 
information  collections  are  due  on  or 
before  September  20, 1996.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(0MB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
October  21, 1996.  A  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer.  10236.  NEOB,  725— 
17th  Street,  N.W.,  Washington,  DC 
20503  or  via  the  Internet  to 

fain t@al.eop.gov.  For  additional 

information  concerning  the  information 
collections  contained  herein  contact 
Dorothy  Conway  at  202-418-0217,  or 
via  the  Internet  at  dconway@fcc.gov. 

VI.  Ordering  Clauses 

99.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  4(i),  4(j),  303(r). 
and  653  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i), 
154(j),  303(r),  and  573  the  rules, 
requirements  and  policies  discussed  in 
this  Third  Report  and  Order  and  Second 
Order  on  Reconsideration  ARE 
ADOPTED  and  Sections  76.1000  and 
76.1500  through  76.1515  of  the 
Commission's  rules,  47  CFR  §§  76.1000 
and  76.1500  through  1515,  ARE 
AMENDED  as  set  forth  below. 

100.  It  is  further  ordered  that, 
pursuant  to  Sections  4(i).  4(j),  303(r), 
and  653  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i), 
154(j),  303(r).  and  573  the  rules,  the 
Petitions  for  Reconsideration  set  forth  in 
Appendix  A  are  granted  in  part  and 
denied  in  part,  as  provided  herein. 

101.  It  is  further  ordered  that  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  upon  approval  by 
OMB  of  the  new  information  collection 
requirements  adopted  herein,  but  no 
sooner  than  October  21,  1996.  The 
Commission  wrill  issue  a  dociiment  at 
such  time  to  notify  parties  that  the 
regulations  established  in  this  decision 
are  effective. 

102.  /f  is  further  ordered  that  the 
Motion  to  Accept  Late-Filed  Opposition 
filed  by  the  Telephone  Joint  Petitioners 
is  hereby  granted. 

103.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this  Third 
Report  and  Order  and  Second  Order  on 
Reconsideration  including  the  Final 
Regulatory  FlexibiUty  Analysis,  to  the 


Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
FlexibiUty  Act,  Public  Law  No.  9fr-354. 
94  Stat.  1164.  5  U.S.C.  §§  601  et  sea. 
(1981). 

List  of  Subjects  47  CFR  Part  78 

Cable  television. 

Federal  Communications  Commission 
William  F.  Caton. 
Acting  Secretary.     , 

Rule  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended'as 
follows: 

PAR'  '&-— Cable  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152, 153,  154, 
301.  302,  303,  303a,  307,  308,  309,  312,  315, 
317,  325,  503,  521,  522,  531,  532,  533,  534, 
535,  536,  537,  543,  544,  544a,  545,  548,  552. 
554.  556,  558,  560,  561,  571,  572,  573. 

2.  Section  76.1500  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  and  adding  new  paragraph  (g)  to 
read  as  follows: 

§76,1500    Definitions. 

•  »         •         •         » 

(g)  Affiliate.  For  purposes  of 
determining  whether  a  party  is  an 
"affiliate"  as  used  in  this  subpart,  the 
definitions  contained  in  the  notes  to 
§  76.501  shall  be  used,  provided, 
however  that: 

(1)  The  single  majority  shareholder 
provisions  of  Note  2(b)  to  §  76.501  and 
the  limited  partner  insulation 
provisions  of  Note  2(g)  to  §  76.501  shall 
not  apply;  and 

(2)  The  provisions  of  Note  2(a)  to  • 
§  76.501  regarding  five  (5)  percent 
interests  shall  include  all  voting  or 
nonvoting  stock  or  Umited  partnership 
equity  interests  of  five  (5)  percent  or 
more. 

•  *        •        •        * 

3.  Section  76.1502  is  amended  by 
revising  paragraphs  (c)(6)  and  (d)  and  by 
adding  paragraph  (e)  to  read  as  follows: 

§76^502    Certification. 

•  •        •        •        • 

(c)  *  *  * 

(6)  A  list  of  the  names  of  the 
anticipated  local  communities  to  be 
served  upon  completion  of  the  system: 

•  •        *        «        « 

(d)  On  or  before  the  date  an  FCC  Form 
1275  is  filed  with  the  Commission,  the 
applicant  must  serve  a  copy  of  its  filing 
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on  all  local  communities  identified 
pursuant  to  paragraph  {c)(6)  of  this 
section  and  must  include  a  statement 
informing  the  local  communities  of  the 
Commission's  requirements  in 
paragraph  (e)  of  this  section  for  filing 
oppositions  and  comments.  Service  by 
mail  is  complete  upon  mailing,  but  if 
mailed,  the  served  documents  must  be 
postmarked  at  least  three  days  prior  to 
the  filing  of  the  FCC  Form  1275  with  the 
Commission. 

(e)  Comments  or  oppositions  to  a 
certification  must  be  filed  within  five 
days  of  the  Commission's  receipt  of  the 
certification  and  must  be  served  on  the 
party  that  filed  the  certification.  If  the 
Commission  does  not  disapprove 
certification  within  ten  days  after 
receipt  of  an  applicant's  request,  the 
certification  will  be  deemed  approved. 
If  disapproved,  the  apphcant  may  file  a 
revised  certification  or  refile  its  original 
submission  with  a  statement  addressing 
the  issues  in  dispute.  Such  refilings 
must  be  served  on  any  objecting  party 
or  parties  and  on  all  local  communities 
in  which  the  applicant  intends  to 
operate. 

4.  Section  76.1503  is  amended  by 
removing  paragraph  (c)(2)(iv)(C)  and 
adding  new  paragraph  (c)(2)(v)  to  read 
as  follows' 

§  76.1503    Carriage  of  video  programming 
providers  on  open  video  systems 

***** 

(c)  *   •   * 

(2)  •   •   * 

(v)  Notwithstanding  the  general 
prohibition  on  an  open  video  system 
operator's  discrimination  among  video 
programming  providers  contained  in 
paragraph  (a)  of  this  section,  a 
competing,  in-region  cable  operator  or 
its  affiliate(s)  that  offers  cable  service  to 
subscribers  located  in  the  service  area  of 
an  open  video  system  shall  not  be 
entitled  to  obtain  capacity  on  such  an 
open  video  system,  except: 

(A)  Where  the  operator  of  an  open 
video  system  determines  that  granting 
access  to  the  competing,  in-region  cable 
operator  is  in  its  interests;  or 

(B)  Where  a  showing  is  made  that 
facilities-based  competition  will  not  be 
significantly  impeded. 

Note  to  paragraph  (c)(2)(vKB):  The 

Commission  finds  that  facilities-based 
competition  will  not  be  significantly 
impeded,  for  example,  where: 

(1)  The  competing,  in-region  cable  operator 
and  affiliated  systems  offer  service  to  less 
than  20%  of  the  households  passed  by  the 
open  video  system;  and 

(2)  The  competing,  in-region  cable  operator 
and  affiliated  systems  provide  cable  service 
to  a  total  of  less  than  17,000  subscribers 
within  the  open  video  system's  service  area. 


UMI 


5.  Section  76.1504  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§76.1504    Rates,  terms  and  conditions  for 
carriage  on  open  video  systems. 
•        *        •  • 

(e)  Determining  just  and  reasonable 
rates  subject  to  complaints  pursuant  to 
the  imputed  rate  approach  or  other 
market  based  approach.  Carriage  rates 
subject  to  complaint  shall  be  found  just 
and  j^asonable  if  one  of  the  two 
following  tests  are  met: 

(1)  The  imputed  rate  will  reflect  what 
the  open  video  system  operator,  or  its 
affiliate,  "pays"  for  carriage  of  its  own 
programming.  Use  of  this  approach  is 
appropriate  in  circumstances  where  the 
pricing  is  applicable  to  a  new  market 
entrant  (the  open  video  system  operator) 
that  will  face  competition  from  an 
existing  incumbent  provider  (the 
incumbent  cable  operator),  as  opposed 
to  circumstances  where  the  pricing  is 
used  to  establish  a  rate  for  an  essential 
input  service  that  is  charged  to  a 
competing  new  entrant  by  an  incimibent 
provider.  With  respect  to  new  market 
entrants,  an  efficient  component  pricing 
model  will  produce  rates  that  encourage 
market  entry.  If  the  carriage  rate  to  an 
unaffiliated  program  provider  surpasses 
what  an  operator  earns  fi-om  carrying  its 
own  programming,  the  rate  can  be 
presumed  to  exceed  a  just  and 
reasonable  level.  An  open  video  system 
operator's  price  to  its  subscribers  will  be 
determined  by  several  separate  costs 
components.  One  general  category  are 
those  costs  related  to  the  creative 
development  and  production  of 
programming.  A  second  category  are 
costs  associated  with  packaging  various 
programs  for  the  open  video  system 
operator's  offering.  A  third  category 
related  to  the  infrastructure  or 
engineering  costs  identified  with 
building  and  maintaining  the  open 
video  system.  Contained  in  each  is  a 
profit  allowance  attributed  to  the 
economic  value  of  each  component. 
When  an  open  video  system  operator 
provides  only  carriage  through  its 
infrastructiue,  however,  the 
programming  and  packaging  flows  from 
the  independent  program  provider,  who 
bears  the  cost.  The  open  video  system 
operator  avoids  programming  and 
packaging  costs,  including  profits. 
These  avoided  costs  should  not  be 
reflected  in  the  price  charged  an 
independent  program  provider  for 
carriage.  The  Imputed  rate  also  seeks  to 
recognize  the  loss  of  subscribers  to  the 
open  video  system  operator's 
programming  package  resulting  from 
canying  competing  programming. 

Note  to  paragraph  (e)(1):  Examples  of 
specific  "avoided  costs"  ioclude: 


(1)  All  amounts  paid  to  studios, 
s3mdicators,  networlcs  or  others,  including 
but  not  limited  to  payments  for  programming 
and  all  related  rights; 

(2)  Packaging,  including  marketing  and 
other  fees; 

(3)  Talent  fees;  and 

(4)  A  reasonable  overhead  allowance  for 
affiliated  video  service  support. 

(2)  An  open  video  system  operator 
can  demonstrate  that  its  carriage  service 
rates  are  just  and  reasonable  through 
other  market  based  approaches. 

6.  Section  76.1505  is  amended  by 
revising  paragraphs  (d)(1),  (d)(4),  (d)(6), 
the  note  to  paragraph  (d)(6),  and  (d)(8) 
to  read  as  follows: 

§76.1505    Public,  educational  and 
governmental  access. 

***** 

(d)  *  •  * 

(1)  The  open  video  system  operator 
must  satisfy  the  same  public, 
educational  and  governmental  access 
obligations  as  the  local  cable  operator  by 
providing  the  same  amount  of  channel 
capacity  for  public,  educational  and 
governmental  access  and  by  matching 
the  local  cable  operator's  annual 
financial  contributions  towards  public, 
educational  and  governmental  access 
services,  facilities  and  equipment  that 
are  actually  used  for  public,  educational 
and  governmental  access  services, 
facilities  and  equipment.  For  in-kind 
contributions  (e.g.,  cameras,  production 
studios),  the  open  video  system  operator 
may  satisfy  its  statutory  obligation  by 
negotiating  mutually  agreeable  terms 
with  the  local  cable  operator,  so  that 
public,  educational  and  governmental 
access  services  to  the  commimity  is 
improved  or  increased.  If  such  terms 
cannot  be  agreed  upon,  the  open  video 
system  operator  must  pay  the  local 
franchising  authority  the  monetary 
'  equivalent  of  the  local  cable  operator's 
depreciated  in-kind  contribution,  or,  in 
the  case  of  facilities,  the  annual 
amortization  value.  Any  matching 
contributioiis  provided  by  the  open 
video  system  operator  must  be  used  to 
fund  activities  arising  under  Section  611 
of  the  Communications  Act. 

(4)  The  costs  of  connection  to  the 
cable  operator's  public,  educational  and 
governmental  access  channel  feed  shall 
be  borne  by  the  open  video  system 
operator.  Such  costs  shall  be  counted 
towards  the  open  video  system 
operator's  matching  financial 
contributions  set  forth  in  paragraph 
(d)(4)  of  this  section. 
***** 

(6)  Where  there  is  no  existing  local 
cable  operator,  the  open  video  system 
operator  must  make  a  reasonable 
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amount  of  channel  capacity  available  for 
public,  educational  and  governmental 
use,  as  v»:ell  as  provide  reasonable 
support  for  services,  facilities  and 
equipment  relating  to  such  public, 
educational  and  governmental  use.  If  a 
franchise  agreement  previously  existed 
in  that  franchise  area,  the  local 
franchising  authority  may  elect  either  to 
impose  the  previously  existing  public, 
educational  and  governmental  access 
obligations  or  determine  the  open  video 
system  operator's  public,  educational 
and  govenmaental  access  obUgations  by 
comparison  to  the  franchise  agreement 
for  the  nearest  operating  cable  system 
that  has  a  commitment  to  provide 
public,  educational  and  governmental 
access  and  that  serves  a  franchise  area 
with  a  similar  population  size.  The  local 
franchising  au^ority  shall  be  permitted 
to  make  a  similar  election  every  15  years 
thereafter.  Absent  a  previous  franchise 
agreement,  the  open  video  system 
operator  shall  be  required  to  provide 
channel  capacity,  services,  facilities  and 
equipment  relating  to  public, 
educational  and  governmental  access 
equivalent  to  that  prescribed  in  the 
franchise  agreement(s)  for  the  nearest 
operating  cable  system  with  a 
commitment  to  provide  public, 
educational  and  governmental  access 
and  that  serves  a  franchise  area  with  a 
similar  population  size. 

Note  to  paragraph  (d)(6);  This  paragraph 
shall  apply,  for  example,  if  a  cable  operator 
converts  its  cable  system  to  an  open  video 
system  under  §  76.1501. 

•  *         »         *         * 

(8)  The  open  video  system  operator 
and/or  the  local  franchising  authority 
may  file  a  complaint  with  the 
Commission,  pursuant  to  our  dispute 
resolution  procedures  set  forth  in 
§76.1514,  if  the  open  video  system 
operator  and  the  local  franchising 
authority  cannot  agree  as  to  the 
application  of  the  Commission's  rules 
regarding  the  open  video  system 
operator's  public,  educational  and 
governmental  access  obligations  under 
paragraph  (d)  of  this  section. 

*  •        •        •        * 

7.  Section  76.1506  is  amended  by 
revising  paragraphs  (d),  (1)(3)  and  (m){2) 
to  read  as  follows: 

§76.1506    Carriage  of  television  broadcast 

signals, 

.  •         »         *         * 

(d)  Definitions  applicable  to  the  wust- 
carry  rules.  Section  76.55  shall  apply  to 
all  open  video  systems  in  accordance 
with  the  provisions  contained  in  this 
section.  Any  provision  of  §  76.55  that 
refers  to  a  "cable  system"  shall  apply  to 
an  open  video  system.  Any  provision  of 
§  76.55  that  refers  to  a  "cable  operator" 


shall  apply  to  an  open  video  system 
operator.  Any  provision  of  §  76.55  that 
refers  to  the  "principal  headend"  of  a 
cable  system  as  defined  in  §  76.5(pp) 
shall  apply  to  the  equivalent  of  the 
principal  headend  of  an  open  video 
system.  Any  provision  of  §  76.55  that 
refers  to  a  "franchise  area"  shall  apply 
to  the  service  area  of  an  open  video 
system.  The  provisions  of  §  76.55  that 
permit  cable  operators  to  refuse  carriage 
of  signals  considered  distant  signals  for 
copyright  purposes  shall  not  apply  to 
open  video  system  operators.  If  an  open 
video  system  operator  cannot  limit  its 
distribution  of  must-carry  signals  to  the 
local  service  area  of  broadcast  stations 
as  used  in  17  U.S.C.  111(d),  it  will  be 
liable  for  any  increase  in  copyright  fees 
assessed  for  distant  signal  carriage 
under  17  U.S.C.  111. 
***** 

(3)  Television  broadcast  stations  are 
required  to  make  the  same  election  for 
open  video  systems  and  cable  systems 
serving  the  same  geographic  area,  unless 
the  overlapping  open  video  system  is 
unable  to  deliver  appropriate  signals  in 
conformance  with  the  broadcast 
station's  elections  for  all  cable  systems 
serving  the  same  geographic  area. 
***** 

(m)««* 

(2)  Notification  of  programming  to  be 
deleted  pursuant  to  this  section  shall  be 
served  on  the  open  video  system 
operator.  The  open  video  system 
operator  shall  make  all  notifications 
immediately  available  to  the  appropriate 
video  programming  providers  on  its 
open  video  system.  Operators  may  effect 
the  deletion  of  signals  for  which  they 
have  received  deletion  notices  unless 
they  receive  notice  within  a  reasonable 
time  from  the  appropriate  programming 
provider  that  the  rights  claimed  are 
invalid.  The  open  video  system  operator 
shall  not  delete  signals  for  which  it  has 
received  notice  from  the  programming 
provider  that  the  rights  claimed  are 
invalid.  An  open  video  system  operator 
shall  be  subject  to  sanctions  for  any 
violation  of  this  subpart.  An  open  video 
system  operator  may  require 
indemnification  as  a  condition  of 
carriage  for  any  sanctions  it  may  incur 
in  reliance  on  a  programmer's  claim  that 
certain  exclusive  or  non-dupUcation 
rights  are  invalid. 
***** 

8.  Section  76.1511  is  revised  to  read 
as  follows: 

§76.1511     Fees. 

An  open  video  system  operator  may 
be  subject  to  the  payment  of  fees  on  the 
gross  revenues  of  the  operator  for  the 


provision  of  cable  service  imposed  by  a 
local  franchising  authority  or  other  ' 
governmental  entity,  in  lieu  of  the 
franchise  fees  permitted  under  Section 
622  of  the  Commimications  Act.  Local 
governments  shall  have  the  authority  to 
assess  and  receive  the  gross  revenue  fee. 
Gross  revenues  under  this  paragraph 
means  all  gross  revenues  received  by  an 
open  video  system  operator  or  its 
affiliates,  including  all  revenues 
received  from  subscribers  and  all 
carriage  revenues  received  from 
unaffiliated  video  programming 
providers.  In  addition  gross  revenues 
under  this  paragraph  includes  any 
advertising  revenues  received  by  an 
open  video  system  operator  or  its 
affiliates  in  connection  vdth  the 
provision  of  video  programming,  where 
such  revenues  are  included  in  the 
calculation  of  the  incumbent  cable 
operator's  cable  franchise  fee.  Gross 
revenues  does  not  include  revenues 
collected  by  unaffiliated  video 
programming  providers,  such  as 
subscriber  or  advertising  revenues.  Any 
gross  revenues  fee  that  the  open  video 
system  operator  or  its  affiliate  collects 
from  subscribers  or  video  programming 
providers  shall  be  excluded  from  gross 
revenues.  An  operator  of  an  open  video 
system  or  any  programming  provider 
may  designate  that  portion  of  a 
subscriber's  bill  attributable  to  the  fee  as 
a  separate  item  on  the  bill.  An  operator 
of  an-epen  video  system  may  recover 
the  gross  revenue  fee  from  programming 
providers  on  a  proportional  basis  as  an 
element  of  the  carriage  rate. 

9.  Section  76.1512  is  amended  by 
revising  paragraphs  (b),  (c)  and  (d)  to 
read  as  follows: 

§  76. 1 51 2    Programming  information. 

***** 

(b)  In  accordance  with  paragraph  (a) 
of  thiis  section: 

(1)  An  open  video  system  operator  ' 
shall  not  discriminate  in  favor  of  itself 
or  its  affiliate  on  any  navigational 
device,  guide  or  menu; 

(2)  An  open  video  system  operator 
shall  not  omit  television  broadcast 
stations  or  other  unaffiliated  video 
programming  services  carried  on  the 
open  video  system  from  any 
navigational  device,  guide  (electronic  or 
paper)  or  menu; 

(3)  An  open  video  system  operator 
shall  not  restrict  a  video  programming 
provider's  ability  to  use  part  of  the 
provider's  channel  capacity  to  provide 
an  individuaUzed  guide  or  menu  to  the 
provider's  subscribers; 

(4)  Where  an  open  video  system 
operator  provides  no  navigational 
device,  guide  or  menu,  its  affiUate's 
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navigational  device,  guide  or  menu  shall 
be  subject  to  the  requirements  of  Section 
653(b){l)(E]  of  the  Communications  Act; 

(5)  An  open  video  system  operator 
may  permit  video  programming 
providers,  including  its  afSiiate.  to 
develop  and  use  their  own  navigational 
devices.  If  an  open  video  system 
operator  permits  video  programming 
providers,  including  its  affiliate,  to 
develop  and  use  their  own  navigational 
devices,  the  operator  must  create  an 
electronic  menu  or  guide  that  all  video 
programming  providers  must  carry 
containing  a  non-discriminatory  listing 
of  programming  providers  or 
programming  services  available  on  the 
system  and  informing  the  viewer  how  to 
obtain  additional  information  on  each  of 
the  services  listed; 

(6)  An  open  video  system  operator 
must  grant  access,  for  programming 
providers  that  do  not  wish  to  use  their 
own  navigational  device,  to  the 
navigational  device  used  by  the  open 
video  system  operator  or  its  affiliate; 
and 

(7)  If  an  operator  provides  an 
electronic  guide  or  menu  that  compUes 
with  paragraph  (b)(5)  of  this  section,  its 
programming  affihate  may  create  its 
own  menu  or  guide  without  being 
subject  to  the  requirements  of  Section 
653rb)(l)(E)  of  the  Communications  Act. 

(c)  .\n  open  video  system  operator 
shall  ensure  that  video  programming 
providers  or  copyright  holders  (or  both) 
are  able  to  suitably  and  uniquely 
identify  their  programming  services  to 
subscribers. 

(d)  An  open  video  system  operator 
shall  transmit  programming 
identification  without  change  or 
alteration  if  such  identification  is 
transmitted  as  part  of  the  programming 
signal. 

10.  Section  76.1513  is  amended  by 
adding  a  note  following  paragraph 
(e)(l)(viii)  to  read  as  follows: 

§  76. 1 51 3    Dispute  resolution. 

***** 

(e)  •   •  * 

(D*   •  * 

(viii)  •   *   • 

Note  to  paragraph  (e)(l)(viii):  Upon 

request  by  a  complainant,  the  preliminary 
carriage  rate  estimate  shall  include  a 
calculation  of  the  average  of  the  carriage  rates 
paid  by  the  unaffiliated  video  programming 
providers  receiving  carriage  from  the  open 
video  system  operator,  including  the 
information  needed  for  any  wei^ting  of  the 
individual  carriage  rates  that  the  operator  has 
included  in  the  average  rate. 
*         •         »         »         » 

11.  Section  76.1514  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  76.1514    Bundling  of  video  and  local 
exchange  services. 

*        *        •        *        « 

(b)  Any  local  exchange  carrier  offering 
such  a  package  must  impute  the 
unbundled  tariff  rate  for  the  regulated 
service. 

[FR  Doc.  96-21262  Filed  8-20-96;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RiN  1018-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants,  Endangered  Status  for 
Three  Plants  From  the  Island  of  Nihoa, 
Hawaii 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


I^MMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  three  plants: 
Amaranthus  brownii  (no  common  name 
(NCN)),  Pritchardia  remota  (loulu),  and 
Schiedea  verticillata  (NCN).  These  three 
species  are  endemic  to  the  island  of 
Nihoa,  Hawaiian  Islands.  Two  of  the 
species  are  threatened  by  competition 
with  the  one  widespread  alien  plant  that 
has  established  on  the  island.  Two  of 
the  species'grow  in  steep,  rocky  habitats 
which  are  easily  disturbed.  Because  of 
the  small  numbers  of  existing 
individuals  and  populations  and  their 
narrow  distributions,  which  are  limited 
to  the  0.25  square  mile  (sq  mi)  (0.65  sq 
kilometer  (km))  island,  these  species  are 
subject  to  a  danger  of  extinction  and/or 
reduced  reproductive  vigor.  This  final 
rule  implements  the  Federal  protection 
provisions  provided  by  the  Act. 
EFFECTIVE  DATE:  September  20, 1996. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Ecoregion,  300 
Ala  Moana  Boulevard,  Room  3108,  P.O. 
Box  50088,  Honolulu,  Hawaii  96850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Pacific  Islands 
Ecoregion  Manager,  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Amaranthus  brownii,  Pritchardia 
remota,  and  Schiedea  verticillata  are 


endemic  to  the  island  of  Nihoa,  Hawaii. 
Nihoa  is  the  largest  and  highest  of  the 
uninhabited  islands  of  Hawaii.  The     - 
Hawaiian  Archipelago  is  made  u))  of  ' 
132  islands,  reefs,  and  shoals  forming  an 
arch  1.600  statute  mi  (2,580  km)  long  in  . 
the  middle  of  the  Pacific  Ocean.  The 
eight  major  Hawaiian  Islands  occur  in 
the  southeast  400  mi  (650  km)  of  the 
arch.  Northwest  of  Niihau.  small  islands 
and  atolls  are  widely  scattered  over  the 
remaining  1,200  mi  "(1,930  km)  of  the 
arch  and  make  up  the  Northwestetn 
Hawaiian  Islands  (NWHI)  (formerly 
called  the  Leeward  Islands)  (Department 
of  Geography  1983.  Macdonald  et  al. 
1983,  Walker  1990).  Nihoa,  the  largest  of 
the  lava  islands  west  of  Niihau.  is  the  ' 
closest  to  the  main  islands,  situated  170 
mi  (275  km)  northwest  of  Kauai.  Over 
many  years,  waves  driven  by  prevailing 
trade  winds  eroded  the  island  into  its 
current  shape,  which  is  the  remnant 
southwest  quadrant  of  the  original  huge 
volcanic  cone.  The  east,  west,  and  north 
sides  of  Nihoa  are  sheer  cliffs,  and  the 
south  coast  comprises  low  cliffs  with 
rock  benches  and  one  small  beach 
.  (Cleghorn  1987.  Gagne  and  Conant 
1983,  Macdonald  ei  al.  1983).  The 
island,  formed  about  7.5  miUion  years 
ago  by  a  single  shield  volcano,  now 
measures  only  0.85  mi  (1.4  km)  long,  an 
average  of  0.3  mi  (0.5  km)  wide,  and  156 
acres  (ac)  (63.1  hectares  (ha))  in  area 
(Macdonald  et  al.  1983,  Walker  1990). 
The  highest  point,  896  feet  (ft)  (273 
meters  (m))  in  elevation  (Conant  1985). 
is  located  at  one  of  the  two  peaks  on 
Nihoa,  which  are  separated  by  a 
depression  dissected  by  six  valleys 
(Macdonald  et  al.  1983).  The  elevation 
of  the  island  is  not  sufficient  to  increase 
precipitation  from  that  which  would  fail 
on  a  flat  island,  and  the  yearly  rainfall 
of  20  to  30  inches  (in)  (508  to  762 
millimeters  (mm))  per  year,  usually 
concentrated  in  the  winter  months,  is     " 
the  result  of  impredictable  rain  squalls 
passing  over  the  island  (Carlquist  1980, 
Cleghorn  1987).  Valleys  are  deep  and 
have  little  sediment,  indicating  that 
their  streams  were  once  powerful,  but 
the  only  water  on  the  island  now  is 
found  in  three  freshwater  seeps 
(Cleghorn  1987). 

Nihoa,  with  the  most  diverse  flora  and 
fauna  of  any  of  the  NWHI,  presents  a 
relatively  intact  low-elevation  dryland 
ecosystem  with  a  complement  of  native 
plants,  arthropods,  and  birds  (Gagne 
1982),  Such  areas  were  probably 
common  in  the  main  Hawaiian  Islands 
prior  to  their  disturbance  bv  Polynesian 
agricultural  practices  (Cuddihy  and 
Stone  1990).  Nihoa  was  first  inhabited 
in  the  thirteenth  century  by  a  small 
group  of  Polynesian  settlers  who 
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terraced  and  cultivated  most  of  the 
gently  sloping  area  of  the  island,  a  total 
of  1210  31  ac  (4.9  to  12.5  ha)  or  1.7  to 
20  percent  of  the  area  of  the  island. 
Most  of  the  island  was  unsuitable  for 
cultivation,  and  habitation  did  not 
persist  for  a  long  period  of  time; 
therefore,  much  of  the  natural 
ecosystem  remained  intact  (Cleghom 
1987,  Emory  1928.  Harrison  1990). 
Animals  now  found  on  or  near  Nihoa 
include — a  small,  resident  population  of 
Hawaiian  monk  seal  {Monachns 
schauinslandi),  a  listed  endangered 
species;  green  sea  turtle  [Chehnia 
mydas).  a  listed  threatened  species;  17 
species  of  breeding  seabirds;  several 
migratory  seabirds;  2  endemic  land 
birds  (Nihoa  millerbird  [Acrocephalus 
familiaris]  and  Nihoa  finch  [Telespiza 
ultima]],  both  listed  endangered  species; 
6  species  of  endemic  land  snails;  and  35 
endemic  and  26  indigenous  arthropods, 
many  only  recently  discovered. 

A  total  of  26  vascular  plant  taxa  have 
been  found  on  Nihoa:  Three  species 
endemic  to  Nihoa — Amaranthus 
brownii,  Pritchardia  remota  (loulu),  and 
Schiedea  verticillata;  nine  taxa  endemic 
to  the  Hawaiian  Islands — Chamaesyce 
celastroides  var.  celastroides  ('akoko), 
Chenopodium  oahuense  ('aheahea), 
Eragrostis  variabilis  (kawelu),  Panicum 
tonidum  (kakonakona),  Portulaca 
villosa  Cihi),  Rumex  albescens 
(hu'ahu'ako),  Sesbania  tomentosa 
(  ohai),  Sicyos  pachycarpus  (kupala), 
and  Solanum  nelsonii  (popolo);  eight 
taxa  indigenous  to  Hawaii — Boerhavia 
diffusa  (alena),  Heliotropium 
currassavicum  (seaside  heUotrope), 
Ipomoea  indica  (koali  'awa),  Ipomoea 
pes-caprae  ssp.  brasiliensis  (pohuehue), 
Portulaca  lutea  Cihi),  Sida  fallax 
Cilima),  Solanum  americanum  (glossy 
nightshade),  and  Tribulus  cistoides 
(nohu);  and  six  alien  species  which 
have  naturalized  in  Hawaii — Cenchrus 
echinatus  (common  sandbiu"), 
Nephrolepis  multiflora  (sword  fern), 
Paspalum  sp.,  Portulaca  oleracea 
(pigweed),  Setaria  verticillata  (bristly 
foxtail),  and  Tetragonia  tetragonioides 
(New  Zealand  spinach)  (Conant  1985, 
Conant  and  Herbst  1983,  Gagne  and 
Conant  1983,  Harrison  1990,  Herbst 
1977). 

Bare  rock  and  unvegetated  soil  make 
up  about  one-third  of  the  surface  of 
Nihoa.  All  vegetation  is  classified  as 
being  part  of  Coastal  Communities, 
including  Coastal  Dry  Communities  and 
a  Coastal  Mesic  Community.  Coastal  Dry 
Shrublands  include  two  forms  of  'Uima 
{Sida)  Shrubland — prostrate  plants  near 
the  shore  and  erect  plants  in  more 
sheltered  sites.  The  'Aweoweo 
{Chenopodium  or  'aheahea)  Coastal 
Shrubland  includes  'aheahea  and 


popolo  as  codominants,  as  well  as  'ilima 
and  several  other  less  frequent  species. 
The  Loulu  {Pritchardia)  Coastal  Forest, 
a  type  of  Coastal  Mesic  Forest,  contains 
Pritchardia  remota  as  the  only  dominant 
(Gagne  and  Cuddihy  1990). 

Nihoa  is  owrned  by  the  Federal 
government  and  is  included  within  the 
boundaries  of  the  City  and  County  of 
Honolulu.  Nihoa  is  part  of  the  Hawaiian 
Islands  National  WildUfe  Refuge,  which 
is  managed  by  the  Service,  and  has  been 
designated  a  Research  Natu-^al  Area 
(Clapp  et  al.  1977;  Conant  1985; 
Department  of  the  Interior  1986a,  1986b; 
Harrison  1990;  Honolulu  1988;  Miller 
1983). 

Discussion  of  the  Three  Plant  Species 

Amaranthus  brownii  was  first 
collected  by  Edward  L.  Caum  during  the 
Tanager  Expedition  in  1923.  Erling 
Christophersen  and  Caum  named  it  in 
honor  of  Dr.  F.B.H.  Brov^  in  1931. 

Amaranthus  brownii,  a  member  of  the 
amaranth  family  (Amaranthaceae),  is  an 
annual  herb  vdth  leafy  upright  or 
ascending  stems.  1  to  3  ft  (30  to  90 
centimeters  (cm))  long.  The  sUghtly 
hairy,  alternate  leaves  are  long  and 
narrow,  1.6  to  2.8  in  (4  to  7  cm)  long, 
0.06  to  0.16  in  (1.5  to  4  mm)  wide,  and 
more  or  less  folded  in  half  lengthwise. 
Flowers  are  either  male  or  female,  and 
both  sexes  are  found  on  the  same  plant. 
The  green  flowers  are  subtended  by  two 
oval,  bristle-tipped  bracts  about  0.04  in 
(1  mm)  long  and  0.03  in  (0.7  mm)  wide. 
Each  flower  has  three  bristle-tipped 
sepals  which  are  lance-shaped  and  0.05 
in  (1.3  mm)  long  by  0.03  in  (0.8  mm) 
wide  in  male  flowers  and  spatula- 
shaped  and  0.03  to  0.04  in  (0.8  to  1  mm) 
long  by  0.01  to  0.02  in  (0.2  to  0.5  mm) 
vdde  in  female  flowers.  Male  flowers 
have  three  stamens;  female  flowers  have 
two  stigmas.  The  flattened,  oval  fruit, 
which  does  not  split  open  at  maturity, 
is  0.03  to  0.04  in  (0.8  to  1  mm)  long  and 
0.02  to  0.03  in  (0.6  to  0.8  mm)  uride  and 
contains  one  shiny,  lens-shaped, 
reddish  black  seed.  This  species  can  be 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  its  spineless 
leaf  axils,  its  linear  leaves,  and  its  fruit 
which  does  not  split  open  when  mature 
(Wagner  et  al.  1990). 

Wnen  Amaranthus  brownii  was  first 
collected  in  1923,  it  was  "most  common 
on  the  ridge  leading  to  Millers  Peak,  but 
abundant  also  on  the  ridges  to  the  east" 
(Herbst  1977).  The  two  knov«i 
populations  are  separated  by  a  distance 
of  0.25  mi  (0.4  km)  and  contained 
approximately  35  plants — about  23 
plants  near  Millers  Peak  and  about  a 
dozen  plants  in  Middle  Valley. 
Although  the  species  was  last  reported 
in  1983,  annual  surveys  by  Service 


refuge  staff  have  of  necessity  taken  place 
well  after  this  aimual  plant's  normal 
growing  season.  During  the  dry  summer 
months  when  surveys  are  conducted, 
individuals  of  A.  brownii  are  difficult  to 
distinguish  from  other  desiccated 
herbaceous  or  seedling  plants.  The 
unusually  dry  conditions  of  the  past 
several  years  are  another  probable  factor 
in  the  lack  of  A.  brownii  reported. 
During  this  species'  normal  grov^ring 
season  of  December  through  March,  the 
seas  are  too  rough  to  permit  landing  on 
Nihoa  by  survey  personnel.  The  Service 
continues  to  attempt  winter  surveys  of 
Nihoa  with  veteran  field  botanist  Steve 
Perlman  of  the  Hawaii  Plant 
Conservation  Center,  who  believes  that 
the  species  is  likely  present  during  the 
wetter  winter  months.  Amaranthus 
brownii  typically  grows  on  rocky 
outcrops  in  fully  exposed  locations  at 
elevations  between  390  and  700  ft  (120 
and  213  m).  Associated  species  include 
'aheahea,  kakonakona.  and  kupala. 
Pigweed,  an  invasive  alien  species,  is 
widespread  on  Nihoa  and  grows  in 
habitat  similar  to  A.  browrii.  Because  it 
grows  on  rocky  outcrops.  A.  brownii  is 
more  likely  to  be  affected  by  substrate 
changes.  Due  to  the  small  numbers  of 
populations  and  individuals  and  its 
limited  distribution,  this  species  is 
threatened  by  extinction  from  naturally 
occurring  events  and/or  reduced 
reproductive  vigor.  This  species  may 
have  experienced  a  reduction  in  total 
numbers  due  to  disturbances  resulting 
&t)m  Polynesian  settlement  of  Nihoa 
(Hawaii  Heritage  Program  (HHP) 
1990al,  1990a2;  Wagner  et  al.  1985, 
1986, 1990;  Kermeth  McDermond  and 
Elizabeth  Flint.  U.S.  Fish  and  WildUfe 
Service  (USFWS).  in  litt..  1993;  Steve 
Perlman,  Hawaii  Plant  Conservation 
Center,  pers.  comm.,  1996). 

In  1858,  Dr.  Rooke  brought  seed  of  a 
palm  from  Nihoa  and  planted  it  on  the 
palace  grounds  in  Honolulu  (Hillebrand 
1888).  A  Hillebrand  specimen,  probably 
collected  from  this  cultivated  tree,  was 
used  by  Odoardo  Beccari  (1890)  to 
describe  Pritchardia  remota.  Otto 
Kuntze  transferred  the  species  to  other 
genera,  resulting  in  Washingtonia 
remota  (Kuntze  1891)  and  later 
Eupritchardia  remota  (Beccari  and  Rock 
1921).  In  their  1921  monograph  of  the 
genus,  Beccari  and  Joseph  Rock 
included  the  species  in  Pritchardia,  as 
do  the  authors  of  the  current  treatment 
(Read  and  Hodel  1990). 

Pritchardia  remota,  a  member  of  the 
palm  family  (Arecaceae),  is  a  tree  13  to 
16  ft  (4  to  5  m)  tall  Mdth  a  ringed,  wavy 
trunk  about  5.9  in  (15  cm)  in  diameter. 
The  rather  ruffled,  fan-shaped  leaves  are 
about  31  in  (80  cm)  in  diameter  and  are 
somewhat  waxy  to  pale  green  with  a  few 
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tiny  scales  on  the  lower  surface.  The 
flowering  stalks,  up  to  12  in  (30  cm) 
long,  are  branched  and  have  flowers 
arranged  spirally  along  the  hairless 
stalks.  Below  each  flower  is  a  bract  0.08 
to  0.1  in  (2  to  3  mm)  long.  The  flower 
consists  of  a  cup-shaped,  three-lobed 
calyx  (fused  sepals);  three  petals,  each 
about  0.2  in  (6  mm)  long;  six  stamens; 
and  a  three-lobed  stigma.  The  pale 
greenish  brown  fruit  is  almost  globose, 
0.7  to  0.8  in  (1.9  to  2  cm)  long  and  about 
0.7  in  (1.9  cm)  in  diameter.  This  is  the 
only  species  of  Pritchardia  on  Nihoa 
and  can  be  distinguished  from  other 
species  of  the  genus  in  Hawaii  by  its 
wavy  leaves;  its  short,  hairless 
inflorescences;  and  its  small,  globose 
fruits  (Beccari  and  Rock  1921,  Read  and 
Hodel  1990). 

Pritchardia  remota  is  known  from  two 
extant  populations  along  0.1  mi  (0.2  km) 
of  the  length  of  each  of  two  valleys 
which  are  about  0.4  mi  (0.6  km)  apart 
on  opposite  sides  of  Nihoa.  Including 
seedlings,  680  plants  are  found  in 
scattered  groups:  387  plants  in  West 
Palm  Valley  and  293  in  East  Palm 
Valley  (Herbst  1977).  EarUer  totals  were 
somewhat  smaller,  probably  because 
younger  seedlings  were  not  counted 
(Herbst  1977).  An  uncollected  pakn.  no 
longer  extant,  was  observed  growing  on 
Laysan  Island  and  may  have  been  this 
species  (Ely  and  Clapp  1973,  Rock 
1913).  Most  of  the  populations  of  P. 
remota  are  crowded  into  scattered, 
small  groves  on  abandoned  agricultural 
terraces  lower  in  the  valleys.  A  few  trees 
also  grow  at  the  bases  of  basaltic  cliffs 
on  the  steep  outer  slopes  of  each  of  the 
two  valleys.  Plants  grow  from  660  to  896 
ft  (200  to  273  m)  in  elevation  (Wagner  . 
et  al.  1990).  Pritchardia  remota  is 
unusual  among  Hawaiian  members  of 
the  genus  in  that  it  occurs  in  a  dry  area. 
Fossil  loulu  stems  have  been  found  near 
sea  level  on  Oahu,  which  may  indicate 
that  the  genus  was  more  widespread 
before  so  much  lowland  habitat  was 
altered  for  human  use  (Carlquist  1980, 
Cuddihy  and  Stone  1990).  Within  the 
Loulu  Coastal  Forest  Community.  P. 
remota  assumes  complete  dominance 
with  a  closed  canopy  and  thick  layers  of 
fallen  fronds  in  the  understory  (Gagne 
and  Cuddihy  1990).  Plants  growing  near 
the  groves  and  in  association  with  the 
single  individuals  include  'aheahea, 
'ilima,  popolo,  and  some  'ohai.  Lichens 
grow  on  the  tnmks  of  the  trees  (Sheila 
Conant.  University  of  Hawaii,  pers. 
comm.,  1991;  Derfal  Herbst.  USFWS, 
pers.  comm..  1991).  Pritchardia  remota 
provides  nesting  and  other  habitat  for 
red-footed  boobies  [Sula  sula  rvbipes)  as 
well  as  occasional  perching  space  for 
brown  noddies  (Anous  stolidus 


pileatus),  two  of  the  resident  seabirds  on 
Nihoa  (Conant  1985).  Pritchardia 
remota  is  in  cultivation  in  several 
botanical  gardens.  The  species  is 
threatened  by  extinction  from  naturally 
occurring  events  due  to  the  small 
number  of  J)opulations  and  the  plant's 
narrow  range  (Conant  1985;  Karen 
Shigematsu,  Lyon  Arboretum,  pers. 
comm..  1991). 

The  first  specimens  of  Schiedea 
verticillata  were  collected  near  Derbys 
Landing  in  1923.  Brown  (in 
Christophersen  and  Caum  1931)  chose 
the  specific  epithet  to  refer  to  the 
verticillate  (whorled)  arrangement  of  the 
leaves.  Although  Sherff  (1944) 
transferred  the  species  to  the  genus 
AlsJnidendron,  current  workers  (Wagner 
et  al.  1990)  consider  it  to  be  a  species 
of  Schiedea. 

Schiedea  verticillata,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
perennial  herb  which  dies  back  to  an 
enlarged  root  during  dry  seasons.  The 
stems,  which  can  reach  1.3  to  2  ft  (0.4 
to  0.6  m)  in  length,  are  upright  or 
sometimes  pendent.  The  stalkless  leaves 
are  fleshy,  broad,  and  pale  green,  are 
usually  arranged  in  threes,  and  measure 

3.5  to  5.9  in  (9  to  15  cm)  long  and  2.8 
to  3.5  in  (7  to  9  cm)  wide.  Flowers  are 
arranged  in  open,  branched  clusters, 
usually  6.7  to  9.8  in  (17  to  25  cm)  long. 
Opposite  or  whorled  pale  green  bracts, 
located  at  inflorescence  branches  and 
underneath  the  flowers,  measure  0.2  to 

1.6  in  (6  to  40  mm)  long  at  the  central 
branch  and  0.1  to  0.2  in  (3.5  to  6  mm) 
long  on  the  side  branches  and 
underneath  the  flowers.  Each  petalless 
flower  is  positioned  on  a  stalk  0.2  to  0.8 
in  (5  to  20  mm)  long  and  has  five  lance- 
shaped  sepals  0.3  to  0.4  in  (8  to  10  mm) 
long,  five  nectaries.  10  stamen^,  and 
four  or  five  styles.  The  ovoid  capsule 
measures  0.3  to  0.4  in  (7  to  9  mm)  long 
and  releases  reddish  to  grayish  brown 
seeds,  about  0.03  in  (0.7  to  0.8  mm) 
long.  This  species,  the  only  member  of 
its  genus  to  grow  in  the  NWHI.  is 
distinguished  from  other  species  of  the 
genus  by  its  exceptionally  large  sepals 
and.  usually,  three  leaves  per  node 
(Wacner  et  al.  1990). 

AU  historically  known  populations  of 
Schiedea  verticillata  are  known  to  be 
extant.  Five  populations  are  scattered  in 
the  western  10  percent  of  the  island  in 
an  area  about  0.06  mi  (0.1  km)  by  0.4  mi 
(0.6  km),  and  a  sixth  population  is 
found  on  the  far  eastern  end  of  the 
island  0.7  mi  (1.2  km)  away.  The  six 
populations  contained  a  total  of  385  to 
414  individuals  prior  to  1992 — at  Dogs 
Head,  at  least  95  plants  have  been 
observed;  a  population  at  Devils  Shde 
consisted  of  96  to  100  plants;  in  West 
Palm  Valley,  2  or  3  plants  have  been 
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seen  in  the  upper  portion  and  30  to  38 
plants  have  been  counted  in  the  lower 
portion;  the  Pinnacle  Peak  population 
contained  12  to  25  individuals;  at 
Millers  Peak,  2  to  5  plants  have  been 
observed;  and  another  population  on  the 
east  spur  of  the  island  contains  148 
plants  (HHP  1990bl  to  1990b6).  In  1992, 
the  Service's  refuge  staff  counted  only 
170  to  190  plants  in  all  6  populations 
(K.  McDermond  and  E.  Fhnt,  in  litt., 
1993).  Schiedea  verticillata  tjrpically 
grows  in  soil  pockets  and  cracks  on 
coastal  cliff  faces  at  elevations  between 
100  and  890  ft  (30  and  270  m)  (Wagner 
et  al.  1990.  Weller  et  al.  1990). 
Associated  species  include  'aheahea. 
pohuehue.  koali  'awa,  kupala.  kawelu, 
and  lichens  on  surrounding  rock. 
Schiedea  verticillata  is  threatened  by 
competition  with  pigweed,  which  is 
widespread  on  Nihoa  and  grows  in 
habitats  similar  to  this  species. 

Catastrophic  events  are  especially 
threatening  to  the  survival  of  these  three 
plant  species.  Natural  events  occurring 
on  the  island  of  Nihoa  could  further 
restrict  the  plants'  ranges,  and  because 
of  the  hmited  number  of  individuals, 
extinction  from  catastrophic  natural 
events  is  of  major  concern.  Specifically, 
erosion,  landshdes,  rock  slides,  and 
flooding  could  result  in  severe  habitat 
destruction  and  death  of  individual 
plants.  Evidence  of  heavy  flash  floods 
has  been  no^ed  in  the  lower  part  of  East 
Palm  Valley,  where  PritchaMia  remota 
specimens  are  located  (Kramer  1962). 
Continued  existence  of  these  species, 
which  have  limited  numbers  and 
narrow  ra.nges,  is  imperiled  by  natiu^Uy 
occurring  events  because  of  the 
vulnerability  of  these  plants  to 
disturbance  events  in  their  steep,  rocky 
habitat  (Conant  1985;  S.  Conant.  pers. 
comm..  1991). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51.  was 
presented  to  Congress  on  January  9. 
1975.  hi  that  document.  Pritchardia 
remota  was  considered  to  be 
endangered.  On  July  1,  1975.  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
writhin  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act.  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16.  1976.  the  Service  pubhshed  a 


Federal  Register  /  Vol.  61,  No    163  /  Wednesday,  August  21,  1996  /  Rules  and  Regulations    43181 


proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1.700  vascular  plant 
taxa.  Amaranthus  brownii  and  Schiedea 
verticillata  were  considered  to  be 
endangered  in  the  proposed  rule,  but  P. 
remota  was  not  included.  The  list  of 
1 ,700  plant  taxa  was  assembled  on  the 
basis  of  comments  and  data  received  by 
the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-5 Land  the  July  1,  1975,  Federal 
Register  publication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summanzed  m  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10,  1979,  the 
Service  pubhshed  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
final,  along  with  four  other  proposals 
that  had  expired.  The  Service  pubUshed 
updated  notices  of  review  for  plants  on 
December  15,  1980  {45  FR  82479), 
September  27,  1985  (50  FR  39525),  and 
Februarv-  21.  1990  (55  FR  6183).  In  these 
notices.  Amaranthus  brownii  and 
Schiedea  verticillata.  which  were  in  the 
proposed  rule,  were  treated  as 
candidates  for  Federal  listing.  The  two 
species  that  were  proposed  as 
endangered  m  the  June  16,  1976, 
proposed  rule  were  considered 
candidates  on  all  three  of  these  notices. 
Pritchardia  remota  was  included  as  a 
candidate  in  the  1980  notice  and 
remained  so  on  the  1985  and  1990 
notices. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  that  present  substantial 
information  indicating  the  petitioned 
action  may  be  warranted  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13,  1983,  the  Service  found  that 
the  petitioned  listing  of  these  taxa  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
Service  to  consider  the  petition  as 
having  been  resubmitted,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984. 1985. 1986.  1987.  1988,  1989, 
1990.  and  1991.  Publication  of  the 


proposed  rule  constituted  the  final  one- 
vear  finding  for  these  species. 

On  March  24.  1993.  the  Service 
published  in  the  Federal  Register  (58 
FR  15828)  a  proposal  to  list  these  three 
plants  from  the  island  of  Nihoa.  Hawaii, 
as  endangered.  This  proposal  was  based 
primarily  on  information  supplied  by 
the  Hawaii  Heritage  Program  and 
observations  by  botanists  and 
natiu-alists.  The  Service  now  determines 
these  three  species  from  the  island  of 
Nihoa  to  be  endangered  with  the 
publication  of  this  final  rule. 

The  processing  of  this  final  rule 
follows  the  Service's  Usting  priority 
guidance  published  in  the  Federal 
Register  on  May  16,  1996  (61  FR  24722). 
The  guidance  clarifies  the  order  in 
which  the  Service  will  process 
rulemakings  following  two  related 
events:  1)  the  hfting,  on  April  26,  1996. 
of  the  moratorium  on  final  listings 
imposed  on  April  10. 1995  (Public  Law 
104-6),  and  2)  the  restoration  of 
significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciUation  law  on  April  26.  1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
prompt  processing  of  final  rules 
containing  species  facing  threats  of  high 
magnitude.  Both  Pritchardia  remota  and 
Schiedea  verticillata  face  high 
magnitude  threats.  The  Service's  Pacific 
Regional  Office  confirmed  on  June  6, 
1996.  that  the  status  of  the  three  species 
in  this  rule  did  not  change  during  the 
moratorium  on  final  listings. 

SummaPk  of  Comments  and 
Recommendations 

In  the  March  24,  1993.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  Usting  decision. 
The  pubhc  comment  period  ended  on 
May  24,  1993.  Appropriate  State 
agencies,  coimty  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  One  letter  of 
comment  was  received  from  a  Federal 
agency,  supporting  the  listings  of  these 
three  plant  species  due  to  their  low 
numbers  and  the  recent  decline  in 
population  sizes  of  two  of  the  species. 
Additional  information  included  in  the 
letter  has  been  incorporated  into  this 
final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 


available,  the  Service  has  determined 
that  Amaranthus  bmwnii  Christoph.  & 
Caum  (NCN),  Pritchardia  remota  Becc. 
(loulu).  and  Schiedea  verticillata  F. 
Brown  (NCN)  should  be  classified  as 
endangered  species.  Procedures  found 
at  section  4(a)(1)  of  the  Act  and 
regulations  implementing  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Amaranthus  brownii 
Christoph.  &  Caum  (NCN).  Pritchardia 
remota  Becc.  (loulu),  and  Schiedea 
verticillata  F.  Brown  (NCN)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Amaranthus  brownii  and  Schiedea 
verticillata  grow  on  rocky  outcrops  and 
cUff  faces,  making  these  plants 
vulnerable  to  substrate  changes.  Because 
of  the  steep  slope  and  rocky  nature  of 
Nihoa.  the  habitat  is  very  easily 
distiuted.  Currently,  the  only  legal 
visitors  are  those  with  Service  approval, 
usually  refuge  personnel  or  scientific 
researchers  who  are  very  aware  of  the 
fragile  nature  of  the  island's 
envirorunent  (Conant  1985).  Access  to 
this  island  for  Hawaiian  religious 
ceremonies  would  be  a  permitted 
action,  but  visitors  would  be 
accompanied  by  refuge  personnel  Qeny 
Leinecke,  USFWS,  pers.  comm.,  1991), 
With  increased  commercial  fishing  in 
the  NWHI,  there  is  a  greater  possibility 
of  mishaps  and  unauthorized  landings 
on  Nihoa  (Gagne  and  Conant  1983). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Illegal  collecting  for  scientific  or 
horticultural  purposes  or  visits  by 
individuals  interested  in  seeing  rare 
plants  could  result  from  increased 
publicity,  and  would  threaten  these 
three  species,  especially  Amaranthus 
brownii  and  Schiedea  verticillata.  The 
Umited  legal  access  to  Nihoa  and  the 
island's  distance  from  the  inhabited 
main  Hawaiian  Islands  reduces  the 
effect  of  this  impact.  However,  the 
island's  isolation  also  decreases  the 
amount  of  monitoring  which  can  be 
provided  by  Federal  and  State 
authorities. 

C.  Disease  or  Predation 

Rats  [Rattus  spp.)  and  house  mice 
[Mus  musculus),  which  have  made  their 
way  to  several  small  islands  and  islets 
in  the  Hawaiian  chain  (Tomich  1986). 
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could  be  introduced  to  Nihoa  from  a 
nearby  ship  Rodent  predation  could 
prove  disastrous  for  Pntchardia  remota; 
predation  of  seeds  by  rodents  has 
reduced  the  reproductive  capacity  of 
other  Hawaiian  Pn(c/iarc//o  species 
(Center  for  Plant  Conservation  (CPC) 
1990b,  Cuddihy  and  Stone  1990). 
Rodents  might  also  find  the  fleshy  roots 
of  Schiedea  verticillata  palatable  (CPC 
1990ai,  The  former  presence  of  house 
cats  [Fflis  catus)  and  the  current 
presence  of  geckos  {Lepidodactylus 
lugubns]  and  at  least  70  species  of  alien 
insects  are  proof  that  introductions  to 
the  island  occur  (Beardsley  1966;  Bryan 
1978;  Conant  et  al.  1984;  lohn 
Strazanac.  Bishop  Museum,  pers. 
comm..  1991)  Carmine  spider  mites 
{Tetranvchus  cinnabarinus]  have  been 
collected  several  times  On  Nihoa  and 
could  threaten  Schiedea  verticiUata 
(CPC  1990a;  ).  Strazanac,  pers.  comm., 
1991) 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

.Ml  populations  of  the  three  plant 
species  are  located  on  Federal  land 
within  a  national  wildlife  refuge 
managed  by  the  Service.  The  National 
Wildlife  Refuge  System  Administration 
.■\ct  prohibits  unauthorized  entry,  use, 
or  occupancy  of  refuge  areas,  as  well  as 
disturbance,  injury,  cutting,  burning, 
removal,  destruction  or  possession  of 
"natural  growth"  (16  U.S.C.  668dd(c). 
However,  the  remoteness  of  this 
uninhabited  island  makes  enforcement 
of  these  restrictions  and  monitoring  of 
threats  difficult. 

E.  Cither  Xatura]  or  Kianmade  Factors 

Affecting  Its  Continued  Existence 

Nihoa  s  plant  populations,  as  well  as 
its  many  birds,  are  vulnerable  to  the 
intentional  or  inadvertent  introduction 
of  alien  animals.  The  difficulty  in 
landing  on  the  island  provides  a  degree 
of  protection  from  animal  introductions, 
but  a  wrecked  fishing  boat  could 
accidentally  introduce  rats,  which  could 
cause  a  severe  and  rapid  degradation  of 
both  the  flora  and  fauna  of  Nihoa. 

.■\lien  plant  species  naturalizing  on 
Nihoa  would  compete  with  native  plant 


Species 


taxa  for  space,  water,  nutrients,  and 
hght.  Six  alien  plant  species,  which  are 
naturalized  in  other  parts  of  the 
Hawaiian  Islands,  have  been  found  on 
Nihoa. 

Three  of  the  alien  plant  species  were 
first  recorded  in  the  area  of  Millers 
Peak,  where  a  military  installation  was 
located  during  the  1960s.  Cenchrus 
echinatus  (common  sandbur)  was  first 
noticed  between  1961  and  1969.  In 
1962,  a  soldier's  towel  at  the  military 
camp  was  found  with  six  sandbur  fruits 
stuck  to  it.  This  was  burned,  but  it 
illustrates  how  easily  alien  propagules 
can  be  brought  to  Nihoa  by  human 
visitors.  Service  poUcy  has  been  to 
destroy  all  sandbur  plants,  and  none 
were  seen  after  1969  until  1981.  when 
one  plant  with  fewer  than  10  fruits  was 
discovered  and  destroyed.  An 
unidentified  species  of  the  grass  genus 
Paspalum  was  observed  in  1962  near 
the  military  camp,  but  it  has  not  been 
found  since  so  has  evidently  not 
established.  Three  small  colonies  of 
Portulaca  oleracea  (pigweed)  were 
found  in  1977  near  the  military 
installation.  It  has  now  spread  over  the 
entire  island,  having  become  the  only 
widespread  exotic  plant  present. 
Pigweed  grows  in  shallow  soil  pockets, 
especially  near  ridge  tops,  the  type  of 
habitat  in  which  Amaranthus  brownii 
and  Schiedea  verticiUata  grow.  It  may 
be  replacing  individuals  of  two  native 
species  of  Portulaca  and  potentially 
could  threaten  Amaranthus  brownii  and 
Schiedea  verticiUata. 

Two  introduced  species  have  been 
found  near  the  southern  coast.  Setaria 
verticiUata  (bristly  foxtail)  was  found  in 
1969  but  has  not  been  collected  since, 
so  it  has  probably  not  become 
established.  Tetragonia  tetragonioides 
(New  Zealand  spinach)  was  collected  in 
1977  and  again  in  1991.  In  1981  one 
colony  of  Nephrolepis  multiflora  (sword 
fern),  an  alien  species  established  in  the 
main  Hawaiian  Islands,  was  found  in 
the  southern  part  of  Nihoa  some 
distance  from  the  usual  landing  site. 
Two  other  colonies  were  found  in  1983 
in  the  northwestern  part  of  the  island. 
This  is  the  first  fern  naturalized  in  the 
main  Hawaiian  Islands  to  have  reached 

Table  i.— Sumpwiary  of  Threats 


the  NWHI  and  is  thought  to  have  arrived 
by  wind  dispersal.  Caution  on  the  part 
of  personnel  working  on  the  island  and 
frequent  monitoring  of  the  vegetation 
and  removal  of  ahen  plants  have  helped 
keep  established  exotic  plant  species  to 
a  minimum  on  .N'ihoa  (Conant  1983a, 
1983b,  1985;  Herbst  1980;  Marshall 
1964). 

With  its  low  amount  of  rainfall,  Nihoa 
often  has  much  dry  vegetation,  which  is 
very  susceptible  to  fire.  .A.n  1885  trip  to 
Nihoa  by  a  group  led  by  Queen 
Uliuokalani  illustrates  this 
vulnerability.  The  group  had  to  leave 
the  island  abruptly  after  thev  started  a 
fire  which  quickly  swept  across  the 
island  {CuUiney  1988).  Fires  caused  by 
smoking  or  cooking  remain  potential 
threats. 

Erosion,  landslides,  rock  slides,  and 
flooding  due  to  natural  causes 
potentially  could  result  in  the  death  of 
individual  plants  as  well  as  habitat 
destruction.  This  especially  affects  the 
continued  existence  of  species  or 
populations  with  limited  numbers  and/ 
or  najTow  ranges,  including  all  three 
plant  species  in  this  rule.  Evidence  of 
heavy  flash  floods  has  been  noted  in  the 
lower  part  of  East  Palm  Valley,  where 
there  are  specimens  of  Pntchardia 
remota  (Kramer  1962). 

The  very  limited  range  of  all  three  of 
the  plant  species,  the  small  number  of 
populations  of  two  of  the  species,  and 
the  small  number  of  individuals  of  one 
of  the  species  increases  the  potential  for 
extinction  from  naturallv  occurring 
events  The  limited  gene  pool  mav 
depress  reproductive  vigor,  or  a  single 
human-caused  or  natural  environmental 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  or  an 
entire  population.  All  three  of  the  plant 
species  are  restricted  in  their  natural 
range  to  small  portions  of  an  island  with 
an  area  of  only  0  25  sq  mi  (0.65  sq  km). 
Two  of  the  species,  Amaranthus  brownii 
and  Pntchardia  remota.  have  only  two 
populations  each,  and  fewer  than  40 
individuals  of /\  brownii  have  ever  been 
counted. 

The  threats  facing  these  three  species 
are  summarized  in  Table  1. 


Amaranttius  tvownii 
Prilcharaia  remota    . 
Schiedea  vedicillata 


Rats 


P 
P 


X=lmmecliate  and  significant  ttireat  j 

P=  Potential  ttireat 

'=Sut>strate  loss  includes  erosion,  rock  slkJes,  and  landslides 
••=No  rrxDre  ttian  lOC  individuals  an<Vor  no  more  ttian  5  populations 
1  =No  more  than  5  populations. 


Alien  plants 


X 

P 
X 


Fire 


P 
P 
P 


Substrate 
loss" 


Limited  nurrv 
t>ers" 


X 
P 
X 


X1.2 
XI 


UMI 


Federal  Register  /  Vol.  61,  No    163  /  Wednesday,  August  21,  1996  /  Rules  and  Reeulations    43183 


2=No  more  than  50  individuals. 


The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  issuing  this  final  rule. 
Based  on  this  evaluation,  this 
rulemaking  will  list  these  three  plant 
species  as  endangered.  One  of  the 
species  is  known  from  only  2 
populations  and  fewer  than  40 
individuals;  another  species  is  known 
from  only  2  populations  Each  of  the 
three  species  is  threatened  by  one  or 
more  of  the  following — competition 
with  the  alien  plant  pigweed,  substrate 
loss,  and  increased  likelihood  of 
extinction  and/or  reduced  reproductive 
vigor  due  to  small  numbers  of 
individuals  and  populations  and  their 
extremelv  limited  range.  Because  these 
three  species  are  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  ranges,  they  fit  the  definition  of 
endangered  as  defined  in  the  Act. 

Critical  habitat  is  not  being  designated 
for  these  species  for  reasons  discussed 
in  the  "Critical  Habitat"  section  of  this 
final  rule 

Critical  Habitat 

Cntical  habitat  is  defined  by  section 
3  of  the  Act  as;  (1)  tlie  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  .^ct,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (2)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  Usted,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Consersation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Amaranthus  bro^nii. 
Pntchardia  remota.  and  Schiedea 
verticiliata  at  this  time  Service 
regulations  (50  CFR  424  12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  "xist — (1'  The 
species  is  threatened  by  taking  or  other 


human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  and  local  newspapers 
as  required  in  a  proposal  for  critical 
habitat  would  increase  the  degree  of 
threat  to  these  plants  by  making  them 
more  vulnerable  to  take  or  vandalism 
and  their  fragile  habitat  more 
susceptible  to  damage.  The  Usting  of 
these  species  as  endangered  also 
publicizes  their  rarity  and,  thus,  can 
make  these  plants  attractive  to 
researchers,  collectors,  eind  those 
wishing  to  see  rare  plants.  This  could 
contribute  to  their  decline  and/or 
increase  enforcement  problems.  The 
only  knowTi  populations  of  the  three 
species  occtit  on  land  owrned  and 
managed  by  the  Federal  government, 
which  is  aware  of  the  location  and 
importance  of  protecting  the  plants  and 
their  habitat.  Protection  of  the  species' 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process.  All  the 
plants  are  located  on  a  national  wildlife 
refuge,  one  of  the  policies  of  which  is 
to  conserve  native  vegetation,  so  it  is 
unUkely  that  Federal  activities  would 
negatively  affect  the  continued 
existence  of  these  plants.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  these  species  is  not  prudent 
at  this  time,  because  such  designation 
would  increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  fisted  as  endangered  under  the 
Act  include  recognition,  recovery 
actions,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  activities  Recognition  through 
listing  results  in  public  awareness  and 
conservation  actions  by  Federal,  State, 
and  local  agencies,  private 
organizations,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  actions  be  carried 
out  for  all  fisted  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  fisted  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 


actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
fisted  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  a^ect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  All 
populatipns  of  the  three  species  occur 
on  land  managed  by  the  Service  as  a 
National  Wildlife  Refuge.  There  are  no 
other  known  Federal  activities  that 
occur  within  the  present  known  habitat 
of  these  species. 

The  Act  and  implementing 
regulations  at  50  CFR  17.61, 17.62,  and 
17.63  for  endangered  species  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plant  species.  With  respect  to  the  three 
plant  species  from  the  island  of  Nihoa, 
all  prohibitions  of  section  9(a)(2)  of  the 
Act.  implemented  by  50  CFR  17.61, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  respect  to  any  endangered 
plant,  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  conunerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  or  to  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage  or  destroy 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  (Jlherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances. 

It  is  the  poUcy  of  the  Service  (59  FR 
34272,  July  1, 1994)  to  identify  to  the 
maximum  extent  practicable  at  the  time 
a  species  is  fisted  those  activities  that 
would  or  would  not  be  likely  to 
constitute  a  violation  of  section  9  of  the 
Act.  Such  informatioD  is  intended  to 
clarify  the  potential  impacts  of  a 
species'  listing  on  proposed  and 
ongoing  activities  within  the  species' 


43184    Federal  Register  /  Vol.  61,  No.  16 


Wpr?^-.-,sdav,  .August  21.  1996  /  Rules  and  Regulations 


range.  .-Ml  three  of  these  species  occur 
soieiy  on  Federal  refuge  lands. 
C;ollecting  and  damaging  these  species 
are  prohibited  without  a  Federal  pennit. 
The  Service  is  not  otherwise  aware  of 
any  legal  ac:ti%ities  currently  being 
conducted  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9.  Illegal  boat 
ianding  or  entry  to  the  island  have 
already  been  discussed  as  potentially 
threatening  these  three  species. 
Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
nth  Avenue.  Portland,  Oregon  97232- 
4iai  (telephone  503-231-6241;  FAX 
503-231-6243)  Questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  section  9 
should  be  directed  to  the  Ecoregion 
Manager  of  the  Services  Pacific  Islands 
Office  Isee  ADDRESSES  section). 


Species 


Sdentiftc  name 


Common  name 


National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (4«  FR  49244J. 

References  Cited 

A  complete  list  of  all  references  cued 
herein  is  available  upon  request  from 
the  Pacific  Islands  Ecoregion  (see 
ADDRESSES  section). 

Authors 

The  primary  authors  of  this  final  rule 
are  Marie  M.  Bruegmann  and  Zella  E. 
Ellshoff,  Pacific  Islands  Ecoregion  (see 
ADDRESSES  section). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  hnports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PARTI  7— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S  C.  4201-4245.  Pub.  L.  9&- 
625,  100  Stat.  3500:  unless  otherwise  noted. 

2.  Section  17  I2(hj  is  amended  by 
adding  the  following,  m  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants,  to  read  as  follows: 

§17.12    Endangered  and  ttireatened  plants. 

*         •         *         •         » 

(h)*  *  * 


Historic  range 


Family  name 


Status       When  listed 


Critical 
haOttat 


Special 
rules 


Flowering  plants 


Amaranthus  brown,,        None U.S^.  (HI) Amaranthacae.       E 

^ntcharaia  remota  Loulu  u.S>.  (HI) Arecaceae  E 

Scf^iedea  .en,alla,a        None u.SA  (HI) Caryophyllaceae     E 


587 


587 


587 


NA 


NA 


NA 


NA 


NA 


NA 


Dated:  August  12,  1996. 
John  G.  Rogers. 

Acting  Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  96-21334  Filed  8-20-96;  8:45  am] 
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ACTION;  Closure. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[ID  081596C] 

Atlantic  Tuna  Fisheries;  Fishery 
Closure 

AGENCY:  NaUonal  Marine  Fisheries 

^er\  ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (ABT)  General 
category  quota  for  the  August  period 
will  be  attained  by  August  17,  1996. 
Therefore,  the  General  category  fishery 
for  the  August  period  will  be  closed 
effective  at  11:30  p.m.  on  August  17, 
1996.  This  action  is  being  taken  to 
prevent  overharvest  of  the  adjusted  193 
metric  tons  (mt)  subquota  for  the  August 
period. 

EFFECTIVE  DATE:  The  General  category 
closure  for  the  August  period  is  effective 
11:30  p.m.  local  time  on  August  17, 
1996,  through  August  31,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347.  or  Mark  M^orray- 
Brown,  508-281-9260. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 


UMI 


authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  bv  persons 
and  vessels  subject  to  U.S,  jurisdiction 
are  found  at  50  CFR  part  285  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

Genera]  Category  Closure 

NMFS  is  required,  under  285.20(b)(1), 

to  monitor  tlie  catch  and  landing 
statistics  and.  on  the  basis  of  these 
statistics,  to  project  a  date  when  the 
catch  of  ABT  will  equal  the  quota  and 
publish  a  Federal  Register 
announcement  to  close  the  applicable 
fishery. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  50  CFR  285.22 
provide  for  a  quota  of  186  mt  of  large 
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medium  and  gi&nt  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
fishing  under  the  General  category  quota 
during  the  period  beginning  August  1 
and  ending  August  31.  Ehie  to  an 
imderage  of  7  mt  in  the  June/July 
subquota,  the  /.  agust  subquota  was 
adjusted  to  l^.Z  mt.  Based  on  reported 
catch  and  effort.  NMFS  projects  that  this 
revised  quota  wdll  be  reached  by  August 
17,  1996.  Therefore,  fishing  for, 
retaining,  possessing,  or  landing  large 
medium  or  giant  ABT  imder  the  General 
category  quota  must  cease  at  11:30  p.m. 
local  time  August  17, 1996.  The  General 
category  will  reopen  September  1, 1996 
with  a  quota  of  159  mt  for  the 
September  period,  plus  any  imderage 
from  the  August  period. 

Classification 

This  action  is  taken  imder  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  August  15, 1996. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

(PR  Doc.  96-21242  Filed  8-15-96;  5:01  pm] 

Si.^.NG  CODE   35'0"j;   t 


50  CFR  Part  678 
[I.D   072396Ai 

Atlantic  Shark  Fisheries;  Large  Coastal 
Sharks  Closure 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  closing  the 
commercial  fishery  for  large  coastal 


sharks  conducted  by  vessels  with  a 
Federal  Atlantic  Shark  permit  in  the 
Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  This  action  is  necessary 
to  prevent  exceeding  the  semiannual 
quota  for  the  period  July  1  through 
December  31,  1996. 
EFFECTIVE  DATE:  2330  hours  local  time 
August  31. 1996.  through  December  31, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey,  301-713-2347;  Mark 
Murray-Brown,  508-281-9260;  or  John 
M.  Ward.  813-570-5335. 
SupplEMEN'acv  nposma'^dn:  The 
Atlantic  shark  lisherj  is  managed  by 
NMFS  according  to  the  fishery 
management  plan  (FMP)  for  Atlantic 
Sharks  under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.).  Fishing  by 
U.S.  vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  part 
678. 

Section  678.24(b)  of  the  regulations 
provides  for  two  semiannual  quotas  of 
large  coastal  sharks  to  be  harvested  from 
Atlantic,  Caribbean,  and  Gulf  of  Mexico 
waters  by  commercial  fishermen.  The 
second  semiannual  quota  is  available  for 
harvest  from  July  1  through  December 
31,  1996. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  is  required 
under  §  678.25  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  determine  when  the 
catch  of  Atlantic,  Caribbean,  and  Gulf  of 
Mexico  sharks  will  equal  any  quota 
under  §  678.24(b).  When  shark  harvests 
reach,  or  are  projected  to  reach,  a  quota 
established  under  §  678.24(b),  the  AA  is 
further  required  imder  §  678.25  to  close 
the  fishery. 

The  AA  has  determined,  based  on  the 
reported  catch  and  other  relevant 


factors,  that  the  semiannual  quota  for 
the  period  July  1  through  December  31, 
1996,  for  large  coastal  sharks,  in  or  from 
the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  will  be  attained  by 
August  31, 1996.  During  this  closure,  for 
vessels  issued  a  permit  under  §  678.4, 
retention  of  large  coastal  sharks  from  the 
management  unit  is  prohibited,  unless 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat,  in  which  case  the 
vessel  limit  per  trip  is  four  large  coastal 
sharks.  In  addition,  the  sale,  purchase, 
trade,  or  barter  or  attempted  sale, 
purchase,  trade,  or  barter  of  carcasses 
and/or  fins  of  large  coastal  sharks 
harvested  by  a  person  aboard  any  vessel 
that  has  been  issued  a  permit  under 
§678.4,  is  prohibited,  except  for  those 
that  were  harvested,  off-loaded,  and 
sold,  traded,  or  bartered  prior  to  August 
31, 1996,  and  were  held  in  storage  by  a 
dealer  or  processor. 

Vessels  that  have  been  issued  a 
Federal  permit  under  §678.4  are 
reminded  that  as  a  condition  of  permit 
issuance,  the  vessel  may  not  retain  a 
large  coastal  shark  during  the  closure, 
except  as  provided  by  §  678.24(a)(2). 
Fishing  for  pelagic  and  small  coastal 
sharks  may  continue.  The  recreational 
fishery  is  not  affected  by  this  closure. 

Classification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  15, 1996. 
Richard  H.  Schaefer 

Director,  Office  of  Fisheries  Conservation  and 
Mangement,  National  Marine  Fisheries 
Service. 

[PR  Doc.  96-21238  Filed  8-15-96;  5:01  pm) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pii)lic  of  the  proposed 
issuance  of  "-ules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart929 

[Docket  No.  FV-96-929-2PR] 

Cranberries  Grown  in  the  States  of 
Massachusetts,  Rhode  Island, 
Connecticut  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Change  in 
Reporting  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

rsDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposal  invites 
comments  on  a  change  to  the  reporting 
requirements  currently  prescribed  under 
the  cranberry  marketing  order.  This  rule 
also  announces  the  Agricultiu-al 
Marketing  Service's  (AMS)  intention  to 
request  a  revision  to  the  currently 
approved  infonnation  collection 
requirements  issued  under  the 
marketing  order.  The  marketing  order 
regulates  the  handling  of  cranberries 
grown  in  10  States  and  is  administered 
locally  by  the  Cranberry  Marketing 
Committee  (committee).  This  rule 
would  allow  the  committee  to  collect 
receipt  and  inventory  information  from 
handlers  on  a  different  species  of 
cranberries.  This  rule  would  provide 
more  acciu^te  information  to  the 
cranberry  industry  to  be  used  in  making 
marketing  decisions. 
DATES:  Comments  must  be  received  by 
September  20,  1996.  Piirsuant  to  the 
Paperwork  Reduction  Act.  comments  to 
the  information  collection  burden  must 
be  received  by  October  21.  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  room  2525-S.  P.O.  Box 
96456,  Washington.  DC  20090-6456. 
Fax  »  (202)  720^5698.  All  comments 
should  reference  the  docket  number  and 
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the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kathleen  M.  Finn, 
Marketing  Specialists.  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA,  room  2522-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456:  telephone: 
(202)  720-1509.  Fax  #  (202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  929  (7  CFR  Part  929).  as 
amended,  regulating  the  handling  of 
cranberries  grown  in  10  States, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  In 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

PiiTsuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 

or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  1,400  producers  of 
cranberries  m  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000  The  majority  of  handlers 
and  producers  of  cranberries  may  be 
classified  as  small  entities.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Handlers  are  already  required  to 
complete  a  form  four  times  a  year 
reporting  all  regulated  cranberries  on 
hand  for  a  specified  period,  all 
cranberries  acquired  and  sold,  and  the 
new  balance  of  cranberries  on  hand. 
This  rule  would  necessitate  adding  data 
to  this  form  requiring  information  on  a 
new  variety  of  cranberries  not  regulated 
under  the  order.  The  form  has  an 
estimated  burden  time  of  two  hours.  No 
additional  burden  time  would  be  added 
to  this  form  to  acquire  this  information. 
In  addition,  because  the  industry  relies 
on  the  comprehensive  information 
provided  by  the  committee,  it  is  critical 
that  the  committee  obtain  accurate 
information.  This  information  would  be 
used  in  making  marketing  decisions  and 
the  additional  burden  on  handlers,  if 
any.  would  not  be  significant. 

Therefore,  the  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposal  invites  comments  on  a 
change  to  the  reporting  requirements 
currently  prescribed  under  the 
cranberry  marketing  order.  This  rule 
would  allow  the  committee  to  collect 
receipt  and  inventory  information  from 
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handlers  on  a  different  species  of 
cranberries.  This  rule  would  provide 
more  accurate  information  to  the 
cranberry  industry  to  be  used  in  making 
marketing  decisions.  The  committee 
unanimously  recommended  the  above 
change. 

This  request  for  this  information 
would  be  incorporated  on  the  handler 
inventory  report,  a  form  already  used  by 
the  committee.  The  request  of  this 
information  should  not  constitute  a 
significant  burden  on  a  business  unit, 
large  or  small.  Currently,  the  estimated 
reporting  burden  per  response  for  the 
handler  inventory  report  is  two  hours. 
The  burden  time  vdll  not  change  with 
the  additional  data  request. 

Section  929.62(e)  of  the  cranberry 
marketing  order  provides  authority  to 
require  handlers  to  furnish  to  the 
committee  information  with  respect  to 
acquisitions  and  dispositions  of 
cranberries.  This  section  also  provides 
authority  to  require  handlers  to  file 
reports  to  the  committee  as  to  the 
quantity  of  cranberries  handled  by  such 
handler  during  any  designated  period. 

Under  the  marketing  order, 
cranberries  are  defined  as  all  varieties  of 
the  fruit  Vaccinium  macrocarpon  grown 
in  the  production  area,  hi  1995,  the 
cranberry  industry  experienced  a  short 
crop  coupied  with  increased  demand. 
To  replace  the  shortage  of  Vaccinium 
macrocarpon.  handlers  have 
supplemented  their  inventories  with 
Vaccinium  oxycoccus  which  is  a 
European  species  of  cranberry, 
recognized  by  the  Food  and  Drug 
Administration  as  a  cranberry.  Because 
of  the  increase  in  volume  of  this  species 
of  cranberry,  it  is  important  to  the 
cranberry  industry  to  know  the  amount 
of  Vaccinium  oxycoccus  that  is  being 
acquired  and  utilized  by  handlers. 
^The  order  authorizes  the  committee  to 
recommend  limiting  the  quantities  of 
cranberries  which  may  be  handled 
during  any  fiscal  period.  The  Secretary 
would  establish  a  volume  regulation 
based  on  information  received  from  the 
committee  if  the  Secretary  found  that 
such  regulation  would  effectuate  the 
declared  policy  of  the  Act.  The 
committee  is  considered  by  the  industry 
as  the  source  for  comprehensive 
cranberry  related  data,  primarily  data 
relating  to  production,  supplies, 
utilization  and  inventories.  Therefore,  it 
is  critical  to  the  committee  to  receive 
comprehensive  information  on 
cranberries. 

The  committee  would  be  able  to  use 
this  information  on  Vaccinium 
oxycoccus  when  considering  its 
decisions  to  implement  volume 
regulation  within  the  industry.  Since 
this  species  is  not  regulated  under  the 


order,  the  committee  would  need  to 
know  the  quantities  and  which  handlers 
have  acquired  Vaccinium  oxycoccus  in 
order  to  keep  the  data  on  the  non- 
regulated  species  separate  and  apart 
from  the  data  on  the  regulated  species, 
Vaccinium  macrocarpon. 

Therefore,  the  committee 
recommended  that  section  929.105  be 
revised  by  adding  a  new  subparagraph 
(c)  that  would  require  that  handlers 
should  also  report  on  the  same  form  as 
currently  filed  with  the  committee,  the 
total  quantity  of  Vaccinium  oxycoccus 
cranberries  the  handler  acquired  and  the 
disposition  of  such  cranberries.  Also, 
the  handler  would  be  required  to  report 
the  respective  quantities  of  Vaccinium 
oxycoccus  cranberries  and  cranberry 
products  held  by  the  handler. 

The  committee  and  its  staff  are 
responsible  for  keeping  information  on 
individual  handlers'  inventories  and 
receipt  confidential.  Information    . 
gathered  by  the  committee,  including 
information  relating  to  suppUes  of  this 
non-regulated  species  of  cranberries, 
would  only  be  reported  in  the  aggregate, 
along  with  other  pertinent  cranberry 
data. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  wdll  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  AMS  announces  its 
intention  to  request  a  revision  to  a 
CTirrently  approved  information 
collection  for  cranberries. 

Title:  Cranberries  Grown  in  the  States 
of  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Minnesota,  Oregon,  Washington,  and 
Long  Island  in  the  State  of  New  York, 
Marketing  Order  No.  929. 

OMB  Number:  0581-0103. 

Expiration  Date  of  Approval:  March 
31,  1998. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  program. 

This  proposed  rule  would  establish  a 
requirement  that  each  handler  report 
four  times  a  year,  on  a  revised  report 
provided  by  the  committee,  showing 
receipt  and  inventory  information  on  a 
different  species  of  cranberries.  This 
information  collection  would  provide 


more  acciu^te  information  to  the 
cranberry  industry  to  be  used  in  making 
marketing  decisions. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USD  A,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarters  staff,  and  employees  of  the 
committee.  Committee  employees  are 
the  primary  users  of  the  information  and 
AMS  employees  are  the  secondary 
users. 

Estimate  of  Burden:  PubUc  reporting 
for  this  proposed  collection  of 
information  will  not  change  the  ciurrent 
form's  estimated  burden  time  of  two 
hours. 

Respondents:  Handlers  of  cranberries 
grown  in  the  States  of  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  YOrk. 

Estimated  Number  of  Respondents: 
1083. 

Estimated  Number  of  Responses  per 
Respondent:  4. 

Estimated  Total  Burden  on 
Respondents:  874  hours. 

Conunents  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
cranberry  marketing  order  and  the 
USDA's  oversight  of  the  program;  (2)  the 
accuracy  of  the  collection  burden 
estimate  and  the  validity  of 
methodology  and  assumptions  used  in 
estimating  the  burden  on  respondents; 
(3)  ways  to  enhance  the  quahty,  utility, 
and  clarity  of  the  information  requested; 
and  (4)  ways  to  minimize  the  burden, 
including  use  of  automated  or  electronic 
technologies. 

Comments  must  be  received  by 
October  21, 1996.  Comments  should 
reference  OMB  No.  0581-0103  and  the 
Cranberry  Marketing  Order  No.  929,  and 
be  submitted  to  Kathleen  M.  Finn  at  the 
above  address.  All  comments  received 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
same  address.  All  responses  to  this  note 
will  be  summarized  and  included  in  the 
request  for  OMB  approval. 

List  of  Subjects  in  7  CFR  Part  929 

Marketing  agreements,  Cranberries, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 


43188  Federal  Register  /  Vol.  61.  No.  163  /  Wednesday.  August  21,  1996  /  Proposed  Rules 


PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT.  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA.  OREGON, 
WASHINGTON.  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

§929.105    [Amended] 

2  Section  9^9. 105  is  amended  in 
paragraph  (b)  by  adding  the  words  "and 
Vaccinium  oxycoccus  cranberries"  after 
the  word  "cranberries"  everywhere  the 
word  appears  and  by  adding  the  words 
"and  Vaccinium  oxycoccus  cranberry 
products  '  after  the  words  "cranberry 
products." 

Dated:  August  14, 1996. 
Robert  C.  Keeney, 
Director,  Fruit  and  Vegetable  Division. 

FR  no.    46-21211  Filed  8-20-96;  8:45  am] 

SILUNO  COOE  3410-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9CFR  Parts  92  and  130 

[Docket  No.  95-057-1) 

Importation  of  Pet  Birds 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY;  We  are  proposing  several 
changes  to  the  regulations  for  importing 
pet  birds  into  the  United  States.  First, 
we  are  proposing  to  remove  the 
requirement  for  veterinary  inspection  at 
the  port  of  entry  for  all  pet  birds 
imported  from  Canada,  including  pet 
birds  of  U.S.  origin  that  have  been  in 
Canada.  We  would  also  remove  the 
requirement  that  such  birds  may  only  be 
imported  through  a  designated  port.  For 
pet  birds  of  Canadian  origin,  we  would 
add  the  requirement  that  the  birds  be 
accompanied  by  a  veterinary  health 
certificate  issued  by  Agriculture  Canada. 
We  are  also  proposing  to  allow  pet  birds 
imported  from  countries  other  than 
Canada  to  be  maintained  under  home 
quarantine  for  30  days  rather  than  be 
quarantined  for  30  days  at  a  facility 
operated  by  the  United  States 
Department  of  Agriculture.  Finally,  we 
are  proposing  to  allow  microchip 
implants  as  a  form  of  permanent 
identification  for  pet  birds  of  U.S. 
origin  We  believe  these  actions  would 
facilitate  the  importation  of  pet  birds, 
while  continuing  to  provide  protection 
against  the  introduction  of 
communicable  poultry  diseases  into  the 
United  States. 


DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  21. 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-057-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-057-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tracy e  R.  Butler,  Staff  Veterinarian. 
Import-Export  Animals,  National  Center 
for  Import-Export.  VS.  APHIS,  4700 
River  Road  Unit  39,  Riverdale,  MD 
20737-1231,(301)734-5097. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
regidate  the  importation  of  certain 
animals  and  birds,  including  pet  birds 
that  are  imported, for  the  personal 
pleasure  of  their  individual  owners  and 
are  not  intended  for  resale,  to  prevent 
the  introduction  of  commimicable 
diseases  of  livestock  and  poultry. 

The  regulations  provide  different 
requirements  for  importing  pet  birds 
depending  on  the  origin  of  the  bird.  For 
pet  birds  imported  from  Canada,  the 
regulations  require  that,  among  other 
things,  the  birds  must  be  found  upon 
port  of  entry  veterinary  inspection  to  be 
free  of  poultry  diseases.  In  order  to 
allow  for  veterinary  inspection,  the 
regulations  require  that  pet  birds  from 
Canada  may  only  be  imported  through 
a  port  designated  in  §  92.102  or 
§  92.203,  because  these  are  ports  where 
inspectors  qualified  to  perform 
veterinary  inspections  are  available.  The 
result  of  this  requirement  has  been  that 
some  pet  bird  ovraers  from  Canada  have 
to  travel  a  considerable  distance  to 
import  their  pet  bird  through  a 
designated  port  of  entry.  This  is  often 
inconvenient  and  expensive  for  pet  bird 
owners. 

Approximately  300  pet  birds  are 
imported  from  Canada  through 
designated  ports  each  year.  No 
commimicable  disease  of  poultry  has 
ever  been  detected  upon  veterinary 
inspection  at  the  port  of  entry  in  a  pet 
bird  frt)m  Canada.  For  this  reason,  we 
believe  that  importing  pet  birds  from 
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Canada  without  veterinary  inspection  at 
the  port  of  entr\'  would  not  pose  any 
significant  risk  of  introducing  a 
communicable  disease  of  poultry  into 
the  United  States.  We  are.  therefore, 
proposing  to  remove  the  requirement 
that  birds  imported  from  Canada  must 
receive  a  veterinary'  inspection  at  the 
port  of  entry,  as  well  as  the  requirement 
that  pet  birds  from  Canada  may  only  be 
imported  through  designated  ports. 

However,  as  a  precaution  to  ensure 
that  pet  birds  imported  from  Canada  do 
not  carry'  communicable  poultr\' 
diseases,  we  would  require  that  pet 
birds  imported  from  Canada  must  be 
accompanied  by  a  veterinarv'  health 
certificate  issued  by  a  veterinarian 
employed  full-time  by  .Agriculture 
Canada.  The  certificate  would  have  to 
state  that,  upon  inspection  by  an 
Agriculture  Canada  veterinarian,  the 
bird  was  found  free  of  any  signs  of 
communicable  diseases  of  poultry.  The 
inspection  by  the  .Agriculture  Canada 
veterinarian  must  have  been  conducted 
writhin  30  days  preceding  the  date  of 
importation  of  the  pet  bird.  Although  it 
would  cost  a  pet  bird  owner 
approximately  US  $9.50  (Can  $13.00)  to 
obtain  this  certificate,  the  cost  is  less 
than  the  average  charge  of  US  $16.50  for 
veterinary  inspection  of  the  pet  bird  at 
the  port  of  entr>'.  Also,  the  pet  bird 
owner  would  be  able  to  obtain  the 
certificate  at  his  or  her  convenience 
(within  30  days  prior  to  importation) 
and  would  be  able  to  import  the  pet  bird 
through  whatever  port  is  most 
convenient  to  the  owner. 

For  pet  birds  of  U.S.  origin  that  are 
returning  to  the  United  States  from  any 
country,  the  regulations  also  require  that 
the  birds  be  imported  only  through 
ports  designated  in  §  92.102  or  §  92.203 
and  that  the  birds  receive  a  veterinary 
inspection  at  the  port  of  entry.  Furthei?" 
if  the  pet  birds  have  been  outside  the 
United  States  for  more  than  60  days,  the 
regulations  require  that  the  birds  be 
maintained  by  their  owner  under  home 
quarantine  for  a  minimum  of  30  days, 
until  they  are  released  from  quarantine 
by  an  inspector  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS).  For 
the  reasons  stated  previously  for  pet 
birds  from  Canada,  we  are  proposing  to 
remove  these  requirements  for  pet  birds 
of  U.S.  origin  that  have  been  outside  the 
United  States  only  in  Canada.  Pet  birds 
that  originated  in  the  United  States  but 
that  have  been  in  any  country  other  than 
Canada  during  their  time  outside  the 
United  States  would  continue  to  be 
subject  to  veterinar>'  inspection  at  the 
port  of  entry  and,  if  appropriate,  home 
quarantine. 

For  pet  birds  not  of  U.S.  origin 
imported  from  any  country  other  than 
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Canada,  the  regulations  require,  among 
other  things,  that  the  birds  be 
quarantined  for  a  minimum  of  30  days 
at  a  quarantine  facility  operated  by  the 
United  States  Department  of  Agriculture 
(USDA).  There,  each  pet  bird  or  lot  of 
birds  is  isolated  in  a  biologically  secure 
unit  separate  and  apart  from  all  other 
avian  species  (if  more  than  one  bird  is 
imported  by  the  same  owner  and  the 
birds  are  compatible,  the  "lot"  can  be 
kept  together  in  the  same  isolette). 
During  the  isolation  period,  the  pet 
birds  are  subjected  to  tests  and 
procedures  to  determine  whether  they 
are  free  from  communicable  diseases  of 
poultry.  If  the  pet  birds  are  found  during 
quarantine  to  be  infected  with  or 
exposed  to  any  communicable  disease 
of  poultry,  they  will  not  be  released  for 
entry  into  the  United  States. 

The  primary  diseases  of  concern  that 
could  be  carried  by  pet  birds  imported 
from  other  countries  are  exotic 
Newcastle  disease  (END)  and 
pathogenic  strains  of  avian  influenza 
(AI).  Captive-bred  birds  are  at  a 
relatively  low  risk  of  spreading  END, 
pathogenic  AI.  or  other  communicable 
poultrv  diseases,  because  they  are  bom 
and  raised  in  a  controlled  environment 
where  it  would  be  easy  to  determine  if 
they  had  been  exposed  to  an  infected 
bird.  Wild-caught  birds  are  at  the 
highest  risk  for  carrying  END, 
pathogenic  AI,  and  other  communicable 
diseases  of  poultry,  because  it  is 
impossible  to  control  or  determine  what 
they  were  exposed  to  in  the  wild. 

As  a  result  of  the  Wild  Bird 
Conservation  Act  of  1992  (the  Act),  the 
number  of  wild-caught  pet  birds 
imported  into  the  United  States  has 
been  significantly  reduced.  Under  the 
Act,  in  order  to  import  any  pet  bird 
purchased  outside  the  United  States,  an 
owner  must  have  documented  evidence 
that  he  or  she  has  resided  outside  the 
United  States  continuously  for  at  least  1 
year,  may  not  import  more  than  two  pet 
birds,  must  have  a  permit  from  the  U.S. 
Fish  and  Wildlife  Service,  documented 
evidence  that  each  bird  was  acquired 
legally,  and  all  necessary'  permits  from 
the  country  of  export.  These 
requirements  eliminate  a  once  common 
practice  of  U.S.  citizens  purchasing 
exotic,  vdld-caught  birds  while  on 
vacation,  and  bringing  them  back  to  the 
United  States  as  pets.  The  virtual 
elimination  of  wild-caught  pet  bird 
importations,  as  well  as  an  overall 
reduction  in  importation  of  any  pet 
birds,  significantly  reduces  the  risk  of 
imported  pet  birds  introducing 
communicable  diseases  of  poultry  into 
the  United  States.  There  have  been  no 
isolations  of  END  or  pathogenic  AI  in 
any  pet  bird  legally  imported  through  a 


USDA-operated  quarantine  facility  in  at 
least  10  years. 

For  these  reasons,  although  we 
continue  to  believe  that  it  is  necessary 
to  take  the  precaution  of  quarantining 
pet  birds  imported  from  countries  other 
than  Canada  for  a  minimum  of  30  days, 
we  do  not  believe  that  it  is  necessary  to 
require  that  the  birds  be  quarantined  in 
a  USDA-operated  facility.  Therefore,  we 
are  proposing  to  allow  owners  of  such 
birds  to  maintain  their  pet  birds  under 
home  quarantine  for  the  same  30-day 
time  period.  The  provisions  for  home 
quarantine  would  be  the  same  as  those 
currently  in  the  regulations  for  pet  birds 
of  U.S.  origin  that  have  been  outside  of 
the  United  States  for  more  than  60  days 
(see  §  92.101(c)(2)).  At  the  time  the  pet 
bird  is  offered  for  importation  at  the 
port  of  entr\ ,  the  owTier  must  sign  a 
home  quarantine  agreement  on  VS  Form 
17-8,  stating  that;  (1)  The  bird  has  been 
in  the  owner's  possession  while  outside 
the  United  States  for  the  90  days  prior 
to  the  date  the  bird  is  offered  for 
importation  and  that,  during  that  90 
days,  the  bird  was  not  in  contact  with 
any  poultry  or  other  birds;  (2)  the  bird 
will  be  maintained  under  quarantine  in 
the  owners  personal  possession 
separate  and  apart  from  all  poultry  and 
other  birds  for  a  minimum  of  30  days 
following  importation  at  the  address 
where  the  birds  are  to  held  (listed  by  the 
owner  on  the  agreement);  (3)  the  bird 
will  be  made  available  for  health 
inspection  and  testing  by  an  inspector 
upon  request  until  released  from 
quarantine  by  the  inspector;  (4)  if  the 
bird  must  be  moved  from  the  address 
listed  on  the  agreement,  the  owner  will 
contact  the  Federal  official  listed  on  the 
agreement  prior  to  such  movement;  and 
(5)  the  owner  agrees  to  immediately 
notify  appropriate  Federal  officials  in 
the  State  of  destination  if  any  signs  of 
disease  are  noted  in  any  bfrd,  or  if  any 
bird  dies,  during  the  quarantine  period. 
The  bird  will  not  be  released  from 
quarantine  until  an  inspector  has 
determined  that  the  owner  has  complied 
with  all  the  provisions  on  the 
agreement. 

Although  we  beUeve  that  most  owners 
importing  pet  birds  from  countries  other 
than  Canada  would  choose  to 
quarantine  their  pet  birds  at  home,  we 
would  not  remove  the  option  for 
quarantine  in  a  USDA-operated  facility. 
Some  owners  may  choose  not  to 
quarantine  their  pet  birds  at  home.  Also, 
we  would  add  a  stipulation  for  the 
importation  of  any  pet  bird,  including 
pet  bfrds  of  U.S.  origin  or  pet  birds  from 
Canada,  that  if  an  inspector  at  the  port 
of  entry  determines  that  any  of  the 
requirements  for  importation  have  not 
been  met  (for  example,  the  pet  bird  has 


not  been  in  the  owner's  personal 
possession  for  the  required  minimum 
amount  of  time  prior  to  importation,  or 
the  pet  bird  is  not  accompanied  by  the 
appropriate  health  certificate),  the 
inspector  will  require  that  the  pet  bird 
be  quarantined  at  a  USDA-opjrated 
faciUty  in  order  to  be  imported. 

User  Fees 

The  regulations  in  9  CFR  part  130 
contain  schedules  of  user  fees  for 
certain  services  performed  by  APHIS. 
Among  the  services  for  which  APHIS 
charges  a  user  fee  are  veterinary 
inspection  of  pet  birds  at  the  port  of 
entry,  home  quarantine  insp>ection  for 
pet  birds,  and  isolette  fees  for  pet  birds 
that  are  quarantined  at  facilities 
operated  by  the  USDA.  We  are 
proposing  to  add  a  new  paragraph  (c)(4) 
to  §  92.101  to  reference  the  user  fee 
schedules  in  part  130,  in  order  to  ensure 
that  pet  bird  owners  would  be  aware 
that  they  will  be  charged  all  apphcable 
user  fees  for  inspection  and  quarantine 
services,  as  listed  in  9  CFR  part  130.  We 
would  also  amend  the  regulations  in  9 
CFR  part  130  to  reflect  that  pet  birds 
imported  from  any  country  could  now 
undergo  home  quarantine,  and  should 
be  charged  the  appropriate  user  fee  for 
home  quarantine  services. 

Miscellaneous 

The  regulations  in  §  92.101(c)(2)(i) 
currently  require  that  pet  birds  of  U.S. 
origin  must  have  been  identified  prior  to 
departure  from  the  United  States  with  a 
leg  band  or  tattoo  bearing  a  number.  The 
leg  band  or  tattoo  number  must  be  listed 
on  the  veterinary  health  certificate  that 
accompanies  the  pet  bird.  However, 
microchip  implants  are  the  preferred 
form  of  identification  for  some  pet  bird 
owners  because  some  birds  do  not  adapt 
well  to  wearing  a  leg  band  (they  chew 
the  band  or  catch  it  on  objects, 
potentially  injuring  themselves),  and 
because  the  thin  skin  of  birds  makes  it 
difficuh  to  read  a  tattoo. 

Therefore,  we  are  proposing  to  allow 
owners  of  U.S. -origin  birds  the  option  of 
identifying  their  pet  birds  with  a 
microchip  implant.  We  would  revise  the 
regulations  in  this  respect  to  state  that 
the  veterinary  health  certificate 
accompanying  the  bird  must  show  the 
leg  band,  tattoo,  or  microchip 
identification  number  that  was  affixed 
to  the  bird  prior  to  the  departure  of  the 
bird  from  the  United  States.  Even 
though  we  would  allow  identification 
with  a  micrpchip,  we  would  not  be  able 
to  provide  devices  necessary  to  read  the 
microchip  at  the  port  of  entry. 
Currently,  there  is  no  microchip  reader 
capable  of  reading  all  microchips 
produced  by  different  manufacturers. 
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Therefore,  we  would  require  the  owner 
of  a  pet  bird  identified  bv  a  microchip 
to  also  provide  a  reader  capable  of 
reading  the  microchip  identification  of 
the  pet  bird. 

We  are  proposing  to  amend 
§  92.101(c)  to  require  all  pet  birds  to  be 
presented  in  a  cage  at  the  port  of  entry 
by  their  owners.  These  requirements 
currently  appear  only  in  §  92.101(c)(1) 
for  pet  birds  imported  from  Canada.  We 
are  also  proposing  to  remove  the 
requirement  in  §92.101(c)(2)(ii)(A)  that 
pet  birds  of  U.S.  origin  that  have  been 
outside  the  United  States  for  more  than 
60  days  must  be  accompanied  by  a 
notarized  declaration  under  oath  or 
affirmation  (or  a  statement  signed  by  the 
owner  and  witnessed  by  a  Department 
inspector)  stating  that  the  birds  have  not 
been  in  contact  with  poultry  or  other 
birds  while  outside  the  United  States. 
Owners  of  such  birds  are  already 
required  to  sign  a  home  quarantine 
agreement  on  VS  Form  17-8.  VS  Form 
1 7-e  includes  a  certification  that  the 
bird  has  not  been  in  contact  with  any 
poultry  or  other  birds  for  at  least  90 
days  prior  to  importation,  and  we 
believe  90  days  would  allow  adequate 
time  for  any  signs  of  communicable 
poultry  diseases  to  appear.  Therefore, 
the  notarized  declaration  appears  to  be 
unnecessary. 

We  are  also  proposing  to  make  two 
editorial  changes  in  order  to  make  the 
regulations  consistent  and  easier  to 
read.  First,  the  current  regulations  in 
§  92.101(c)  refer  variably  to  the 
importation  of  pet  birds  and  to  the 
importation  of  "lots"  of  pet  birds. 
Because  the  importation  of  pet  birds 
under  these  regulations  is  not 
necessarily  in  lots,  and  often  involves  a 
single  pet  bird,  and  because  the  term 
"lot"  could  be  confused  to  mean 
commercial  lots  of  birds,  we  are 
proposing  to  remove  the  term  "lots  of 
pet  birds  '  wherever  it  appears. 

The  second  editorial  change  would  be 
to  revise  the  description  in 
s?  92  101{c)(2)(ii){B)  of  die  agreement  for 
home  quarantine  to  make  it  consistent 
with  the  language  that  actually  appears 
on  VS  Form  17-8.  For  example,  as 
stated  on  VS  Form  17-8.  we  would  add 
that,  if  the  birds  must  be  moved  during 
the  quarantine  period,  the  owner  agrees 
to  contact  the  ofncial  listed  on  the  form 
prior  to  such  movement 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  dierefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposal  would  remove  the 
requirement  for  veterinary  inspection  at 
the  port  of  entry  for  all  pet  birds 
imported  from  Canada,  including  pet 
birds  of  U.S.  origin  that  have  been  in 
Canada.  We  would  also  remove  the 
requirement  that  such  birds  may  only  be 
imported  through  a  port  designated  in 
§  92.102  or  §  92.203.  For  pet  birds.of 
Canadian  origin,  we  would  add  the 
requirement  that  the  birds  be 
accompanied  by  a  veterinary  health 
certificate  issued  by  Agriculture  Canada. 

Approximately  300  pet  birds  of  U.S. 
and  Canadian  origin  are  imported  into 
the  United  States  from  Canada  each 
year.  Many  American  and  Canadian 
citizens  routinely  travel  across  the 
United  States-Canada  border  with  their 
pet  birds.  Some  have  homes  on  both 
sides  of  the  border.  Currently,  pet  birds 
imported  from  Canada,  whether  of  U.S. 
or  Canadian  origin,  must  undergo 
veterinary  inspection  at  the  port  of 
entry.  In  order  to  allow  for  veterinary 
inspection,  the  pet  birds  may  only  be 
imported  through  a  port  designated  in 
§  92.102  or  §  92.203,  because  these  are 
ports  where  inspectors  qualified  to 
perform  veterinary  inspections  are 
available.  The  result  of  this  requirement 
has  been  that  pet  bird  owners  entering 
the  United  States  from  Canada  often 
travel  a  considerable  distance  in  order 
to  import  their  pet  bird  through  a 
designated  port  of  entry.  This  is  often 
inconvenient  and  expensive  for  pet  bird 
owners. 

This  proposal  would  allow  both 
Canadian-  and  U.S. -origin  pet  birds 
imported  from  Canada  to  be  imported 
through  any  port  of  entry  on  the  U.S.- 
Canada border.  This  could  result  in  a 
savings  for  pet  bird  owners  who  would 
otherwise  have  had  to  travel 
considerable  distances  to  enter  through 
a  designated  port  of  entry.  These  pet 
bird  owners  would  also  no  longer  have 
to  pay  the  user  fee  for  port  of  entry 
veterinary  inspecUon.  Currently,  if  the 
pet  birds  are  imported  diuring  business 
hours,  the  user  fee  for  veterinary 
inspection  is  based  on  an  hourly  rate  of 
$56.00  per  hour  or  $14.00  per  quarter 
hour,  with  a  minimum  charge  of  $16.50. 
The  average  charge  for  a  veterinary 
inspection  is  $16.50.  After  business 
hours,  the  user  fee  is  $65.00  per  hour  on 
weekdays  and  holidays  ($16.25  per 
quarter-hour)  and  $74.00  per  hour  on 
Sundays  ($18.50  per  quarter-hour). 

We  do  not  expect  that  the  addition  of 
a  veterinary  health  certificate 
requirement  for  pet  birds  of  Canadian 
origin  would  have  any  significant 
economic  impact  on  pet  bird  owners. 
Agriculture  Canada  charges  Can$  13.00 
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(approximately  US$9.50)  to  issue  a 
veterinary  health  certificate. 

This  proposal  would  also  allow  pet 
birds  imported  from  countries  other 
than  Canada  to  be  maintained  under 
home  quarantme  for  30  days  rather  than 
be  quarantined  for  30  days  at  a  facility 
operated  by  USDA.  Approximately 
1,520  pet  birds  were  imported  into  the 
United  States  from  countries  other  than 
Canada  during  FY  1994. 

Currently,  a  user  fee  of  $6.50  per  day 
for  one  bird  is  charged  to  owmers  who 
quarantine  their  pet  birds  in  a  USDA- 
operated  facility,  adding  to  about 
$195.00  for  a  minimum  30-day 
isolation.  If  an  owner  is  importing  more 
than  one  pet  bird  and  the  birds  can  be 
kept  together  in  a  single  isolette.  the 
daily  fee  is  raised  by  approximately 
$1.25  to  $1.50  per  bird  (for  up  to  five 
birds).  If  the  birds  cannot  be  kept 
together,  the  owner  is  charged  the  full 
$6.50  per  day  for  each  bird  imported. 
Since  the  quarantine  facihty  is  usually 
far  from  the  owmers  final  destination, 
the  owTier  must  also  either  return  to 
pick  up  the  bird  personally  or  pay  a 
broker  to  deliver  the  bird  after  it  is 
released  from  quarantine.  Costs  for 
broker  services,  the  most  common 
choice  of  pet  bird  owners,  run  between 
approximately  $50  and  $150  plus 
shipping  costs. 

Pet  bird  owners  who  choose  to 
maintain  their  birds  under  a  30-day 
home  quarantine  as  a  result  of  this 
proposal  would  be  charged  a  user  fee  of 
S169.75  per  bird  or  group  of  birds  (if  the 
group  of  birds  entered  the  United  States 
at  the  same  time  and  undergoes 
quarantine  at  the  same  location).  This  is 
the  same  user  fee  currently  charged  for 
pet  birds  of  U.S.  origin  that  must  be 
maintained  under  home  quarantine 
because  they  were  outside  of  the  United 
States  for  more  than  60  days.  The  fee 
covers  veterinary  inspection  at  the  port 
of  entry  and  the  cost  of  veterinary 
inspection  at  the  address  where  the  bird 
is  held  under  home  quarantine.  The 
user  fee  for  home  quarantine  is  $25.25 
less  than  the  fee  for  quarantine  at  a 
USDA-operated  facility.  The  owner 
would  also  save  the  cost  of  retrieving 
the  bird  personally  or  paying  a  broker  to 
deliver  the  bird.  Also,  home  quarantine 
would  result  in  a  savings  for  pet  bird 
owmers  who  are  importing  more  than 
one  pet  bird  because  the  fee  would 
remain  the  same  as  long  as  the  birds  are 
quarantined  at  the  same  location.  Pet 
bird  owners  would  continue  under  this 
proposal  to  have  the  option  of 
quarantining  their  birds  at  a  USDA- 
operated  facility. 

Finally,  this  proposal  would  allow 
microchip  implants  to  be  used  as  a  form 
of  permanent  identification  for  pet  birds 
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of  U.S.  origin.  The  cost  of  a  microchip 
implant  is  less  than  $10.  A  microchip 
reader,  which  the  ovMier  would  have  to 
provide,  costs  appro.ximateiy  S450  to 
$12.50.  However,  this  rule  would  not 
require  owners  to  identify  their  pet 
birds  with  microchip  implants,  and  we 
believe  that  most  pet  bird  owners  would 
choose  the  less  costly  identification 
methods  currently  allowed  in  the 
regulations  (tattoo  or  leg  band). 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 

et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

9  CFR  Part  92 

Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry  products. 

Quarantine.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  130 

Animals.  Birds,  Diagnostic  reagents. 
Exports,  Imports.  Poultry,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Tests. 

Accordingly,  9  CFR  parts  92  and  130 
would  be  amended  as  follows: 


PART  92— 4MPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b, 
134c,  134d,  134f.  135, 136,  and  136a;  31 
U.S.C.  9701:  7  CFR  2.22,  2.80.  and  371.2(d). 

2.  Section  92.101  would  be  amended 
as  follows: 

a.  Paragraphs  (c)(3)(ii),  (c)(3)(iii), 
(c)(3)(iv),  and  (c)(3)(v)  would  be 
redesignated  as  paragraphs 
(c)(3)(iv)(B)(l).(c)(3)(ivKB)(2), 
(c)(3)(iv)(B)(J),  and  (c)(3)(iv)(B)(4). 
respectively. 

b.  In  paragraph  (c),  a  heading  and 
introductory  text  would  be  added, 
paragraphs  (c)(1),  (c)(2),  (c)(3) 
introductory  text  and  (c)(3)(i)  would  be 
revised,  and  new  paragraphs  (c)(3)(ii), 
(c)(3)(iii).  (c){3)(iv)  introductory  text, 
(c)(3)(iv)  (A).  (c)(3)(iv)(B)  introductory 
text  and  (c)(4)  would  be  added  to  read 
as  set  forth  below. 

c.  In  paragraph  (d),  the  introductory 
text  would  be  revised  to  read  as  set  forth 
below. 

§92.101     General  prohibitions:  exceptions 

w  *  «  *  * 

(c)  Importation  of  pet  birds.  Any  pet 
bird  that  does  not  meet  the  requirements 
in  paragraph  (c)(1),  (c)(2),  or  (c)(3)  may 
onlv  be  imported  after  quarantine  at  a 
USDA-operated  quarantine  facility,  in 
accordance  with  paragraph  (c)(3)(iv)(B), 

(1)  Pet  birds  from  Canada.  Any  pet 
bird  that  is  not  known  to  be  affected 
with  or  exposed  to  any  communicable 
disease  of  poultry  may  be  imported  from 
Canada  in  accordance  with  the 
following  requirements: 

(i)  The  bird  must  be  presented  at  the 
port  of  entry  by  its  owner  and  in  a  cage; 

(ii)  The  bird  must  be  accompanied  by 
a  veterinary  health  certificate  issued  by 
a  veterinarian  employed  full-time  by 
Agriculture  Canada.  The  certificate  must 
state  that,  upon  inspection  by  the 
veterinarian,  the  bird  was  found  free  of 
any  signs  of  commimicable  diseases  of 
poultry.  The  veterinary*  inspection  must 
have  been  conduaed  withiii  30  days 
preceding  the  date  of  importation;  and 

(iii)  At  the  time  the  bird  is  offered  for 
importation  at  the  port  of  entry,  the 
owner  must  sign  a  doctmient  stating  that 
the  bird  has  been  in  the  owner's 
possession  for  the  90  days  preceding  the 
date  of  importation  and  that,  during  that 
90  days,  the  bird  has  not  been  in  contact 
with  any  poultry  or  other  birds  (for 


example,  association  with  other  avian 
species  at  exhibitions  or  in  aviaries). 
(2)  Pet  birds  that  originated  in  the 
United  States,  (i)  Not  outside  the  United 
States  for  more  than  60  days.  Any  pet 
bird  that  originated  in  the  United  States, 
and  that  has  not  been  outside  the  United 
States  for  more  than  60  days,  and  that 
is  not  known  to  be  affected  with  or 
exposed  to  any  communicable  disease 
of  poultry  may  be  imported  in 
accOTdance  with  the  following 
requirements: 

(A)  The  bird  must  be  presented  in  a 
cage  at  the  port  of  entry  by  its  owner, 

(B)  The  bird  must  be  accompanied  by 
a  United  States  veterinary  health 
certificate  issued  prior  to  the  departing 
of  the  bird  from  the  United  States.  The 
certificate  must  show  the  leg  band, 
tattoo,  or  microchip  permanent 
identification  nimiber  that  was  affixed 
to  the  bird  prior  to  the  departure  of  the 
bird  from  the  United  States.  If  the  bird 
is  identified  by  a  microchip,  the  owner 
must  provide  a  reader  capable  of 
reading  the  microchip  identification  of 
the  pet  bird;  and 

(C)  At  the  time  the  bird  is  offered  for 
importation  at  the  port  of  entry,  the 
ov^mer  must  sign  a  dociunent  stating  that 
the  bird  has  been  in  the  owner's 
possession  during  the  entire  time  it  was 
outside  the  United  States  and  that, 
during  that  time,  the  bird  was  not  in 
contact  with  any  poultry  or  other  birds 
(for  example,  association  with  other 
avifm  species  at  exhibitions  or  in 
aviaries). 

(D)  Except  for  pet  birds  of  U.S.  origin 
that  have  been  outside  the  United  States 
only  in  Canada,  the  bird  may  be 
imported  only  through  a  port  designated 
in  §92.102  or  §92.203.  An  inspector  at 
the  port  of  entry  will  perform  a 
veterinary  inspection  and  must 
determine  that  the  bird  is  free  of  any 
signs  of  communicable  diseases  of 
poultry,  and  that  the  leg  band,  tattoo,  or 
microchip  number  is  the  same  as  the 
identification  number  found  on  the 
veterinary  health  certificate,  before  the 
bird  may  be  imported. 

(ii)  Outside  the  United  States  for  more 
than  60  days.  Any  pet  bird  that 
originated  in  the  United  States  and  that 
has  been  outside  the  United  States  for 
more  than  60  days,  and  that  is  not 
known  to  be  affected  with  or  exposed  to 
any  communicable  diseases  of  poultry, 
may  be  imported  in  accordance  with  the 
following  requirements: 

(A)  The  bird  must  meet  all  the 
requirements  of  paragraphs  (c)(2)(i)(A), 
(c)(2)(i)(B).  and  (c)(2)(i)(D);  and 

(B)  Except  for  pet  birds  of  U.S.  origin 
that  have  been  outside  the  United  States 
only  in  Canada,  at  the  time  the  bird  is 
offered  for  importation  at  the  port  of 
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entry,  the  owner  must  sign  a  home 
quarantine  agreement  on  V'S  Form  17- 
8.  The  bird  will  not  be  reieased  from 
quarantine  until  an  inspector  has 
determined  that  the  owner  has  complied 
with  all  the  provisions  on  the 
agreement   Under  the  agreement: 

( 1 )  The  owner  certifies  that  the  bird 
has  been  ui  the  owner  s  possession 
while  outside  the  L'nited  States  for  the 
90  days  pnor  to  the  date  the  bird  is 
offered  for  importation  and  that,  during 
that  90  davs,  the  bird  was  not  in  contact 
with  any  poultr\'  or  other  birds; 

[2]  The  owner  agrees  that  the  bird  will 
be  maintained  under  quarantine  in  the 
owner's  personal  possession  separate 
and  apart  from  all  poultry  and  other 
birds  for  a  minimum  of  30  days 
following  importation  at  the  address 
where  the  birds  are  to  be  held  (listed  by 
the  owner  on  the  agreement),  and  that 
the  bird  will  be  made  available  for 
health  inspection  and  testing  by  an 
inspector  upon  request  until  released 
from  quarantine  by  the  inspector.  The 
owner  also  agrees  that,  if  the  bird  must 
be  moved  from  the  address  listed  on  the 
agreement,  the  owner  will  contact  the 
Federal  official  listed  on  the  agreement 
prior  to  such  movement;  and 

(J)  The  owner  agrees  to  immediately 
notify  appropriate  Federal  officials  in 
the  State  of  destination  if  any  signs  of 
disease  are  noted  in  any  bird,  or  if  any 
bird  dies,  during  the  quarantine  period. 

(iii)  Pet  birds  of  United  States  origin 
that  do  not  meet  the  requirements  of 
paragraph  (c){2)  of  this  section  may  be 
imported  m  accordance  with  the 
requirements  of  paragraph  (c)(3)  of  this 
section. 

(3)  Pet  birds  from  countries  other  than 
Canada  that  did  not  originate  in  the 
United  States.  Anv  pet  bird  may  be 
imported  from  any  country  other  than 
Canada  in  accordance  with  the 
following  reouirements: 

(i)  The  bird  may  be  imported  only 
through  a  port  designated  in  §92.102  or 
§92.203;  except,  if  the  bird  is  to  be 
quaranuned  at  a  USDA-operated 
facility,  the  bird  may  be  imported  only 
through  a  port  designated  in  §92. 102(a). 
An  inspector  at  the  port  of  entry  will 
perform  a  vetennary  inspection  and 
must  detennine  that  the  bird  is  free  of 
any  signs  of  communicable  diseases  of 
poultry  before  the  bird  will  be  released 
for  entry  into  the  United  States; 

(ii)  Tfie  bird  must  be  presented  at  the 
port  of  entry  bv  its  owner  and  in  a  cage; 
(iii)  The  bird  must  be  accompaniecfby 
a  veterinary  health  certificate  issued  by 
a  national  government  veterinary  officer 
of  the  country  of  export  stating  that  he 
or  she  personally  inspected  the  bird  or 
birds  listed  on  the  health  certificate  and 
found  them  to  be  free  of  any  signs  of 


exotic  Newcastle  disease,  ornithosis,  or 
any  other  communicable  diseases  of 
poultry,  and  that  the  birds  were  being 
exported  in  compliance  with  the  laws 
and  regulations  of  the  country  of  export. 
For  pet  birds  from  Mexico,  the 
veterinary  health  certificate  may  be 
issued  by  a  veterinarian  accredited  by 
the  National  Government  of  Mexico  and 
endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  National 
Government  of  Mexico,  thereby 
representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so.  Veterinary  health  certificates 
written  in  a  foreign  language  must  be 
translated  into  English,  at  the  expense  of 
the  importer;  and 

(iv)  The  bird  must  be  quarantined  for 
a  minimum  of  30  days  following  the 
date  of  importation.  The  owner  of  the 
bird  may  choose  to  make  advance 
reservations  at  a  USDA-operated 
quarantine  facility  or  may  agree  to 
maintain  the  bird  imder  home 
quarantine,  as  described,  in  paragraph 
(c)(3)(iv)(A),  imless  an  inspector  at  the 
port  of  entry  determines  that  the  bird 
must  be  quarantined  at  a  USDA- 
operated  quarantine  facility  because  any 
of  the  requirements  in  paragraph  (c)(3) 
are  not  met. 

(A)  Home  quarantine.  For  any  pet 
bird  that  is  to  be  maintained  under 
home  quarantine,  the  owner  must  sign 
an  agreement  on  VS  Form  17-8.  The 
bird  will  not  be  released  fix)m 
quarantine  until  an  inspector  has 
determined  that  the  owner  has  complied 
with  all  the  provisions  on  the 
agreement.  Under  the  agreement: 

[1]  The  owner  certifies  that  the  bird 
has  been  in  the  owner's  possession  for 
the  90  days  prior  to  the  date  the  bird  is 
offered  for  importation  and  that,  during 
that  90  days.^the  bird  was  not  in  contact 
with  any  pomtry  or  other  birds; 

(2)  The  ovmer  agrees  that  the  bird  will 
be  maintained  under  quarantine  in  the 
owner's  personal  possession  separate 
and  apart  from  all  poultry  and  other 
birds  for  a  minimimi  of  30  days 
following  importation  at  the  address 
where  the  bird  is  to  be  held  (listed  by 
the  owner  on  the  agreement),  and  that 
the  bird  will  be  made  available  for 
health  inspection  and  testing  by  an 
inspector  upon  request  until  released  - 
from  quarantine  by  the  inspector.  The 
owner  must  also  agree  that,  if  the  bird 
must  be  moved  from  the  address  listed 
on  the  agreement,  the  owner  will 
contact  the  Federal  official  listed  on  the 
agreement  prior  to  such  movement;  and 
[3]  The  owner  agrees  to  immediately 
notify  appropriate  Federal  officials  in 
the  State  of  destination  if  any  signs  of 
disease  are  noted  in  any  bird,  or  if  any 
bird  dies,  during  the  quarantine  p>eriod. 


(B)  USDA-operated  facility 
quarantine.  For  any  bird  that  is  to  be 
quarantined  at  a  USDA-operated 
facility: 

***** 

(4)  User  fees.  Ovraers  of  pet  birds 
imported  in  accordance  with  peuagraph 
(c)(1),  (c)(2),  or  (clOfwill  be  charged  all 
applicable  user  fees  for  inspection  and 
quarantine  services,  as  listed  in  part  130 
of  this  chapter. 

(d)  Birds  transiting  the  United  States 
en  route  to  another  countr,'  The 
provisions  in  this  subpart  relating  to 
birds  shall  not  apply  to  healthy  birds, 
except  ratites.  that  are  transiting  the 
United  States  en  route  to  another 
country,  and  that  are  not  known  to  be 
affected  with  or  exposed,  within  the  90 
days  preceding  the  date  of  export  from 
the  country-  of  origin,  to  communicable 
diseases  of  poultry,  if  an  import  permit  •» 
has  been  obtained  under  §  92.103  of  this 
chapter  and  all  conditions  therein  are 
observed;  and  if  such  birds  are  handled 
as  follows: 


PART130— USER  FEES 

3.  The  authority  citation  for  part  130 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306: 
21  U.S.C.  102-105.  Ill,  114.  114a,  134a. 
134b.  134c,  134d,  134f,  135,  136.  and  136a; 
7  CFR  2.22.  2.80.  and  371.2(d). 

4.  In  §  130.8,  paragraph  (a),  the  table 
would  be  amended  by  revising  the  entry 
for  "Pet  birds'  to  read  as  follows: 

§  1 30.8    User  fees  for  other  services, 
(a)  *  •  • 


User 

Service 

fee 
(per 
lot) 

Pet  btrds  imported  into  the  United 

States   from   any   country   except 
Canada  that  are: 

Sut)ject  to  port  of  entry  veteri- 

nary   inspection    and    home 

quarantine  inspection  

169.75 

Subject  only  to  port  of  entry  vet- 

ennary inspection 

7125 

*  Such  permit  may  be  obtained  from  the  Animal 
and  Plant  Health  Inspection  Service,  Veterinary 
Services.  Operational  Support.  4700  River  Road 
Unit  33.  Riverdale.  Maryland  20737-1231.  Requests 
for  approval  of  such  facilities  should  also  be  made 
to  the  Deputy  Administrator. 
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Done  in  Washington,  DC,  this  14th  day  o! 
August  1996 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  9&-21208  Filed  8-20-96;  8:45  am] 

BILUNG  CODE  3*^<y-i*-P 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRParts30,  40,  and70 
[Docket  No.  PRM-<30-61] 

Nuclear  Energy  Institute,  Receipt  of  a 
Petition  tor  Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking;  Notice 
of  receipt. 

summary:  The  Nuclear  Regulatory 
Commission  (NRG)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Nuclear 
Energy  Institute  (NEI)  on  behalf  of 
nuclear  material  licensees.  The 
Conunission  has  docketed  the  petition 
Docket  No.  PRM-30-61.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  governing  monitoring  and 
maintenance  programs  for  the 
decommissioning  process  at  faciUties  of 
special  nuclear  materials  licensees.  The 
petitioner's  suggested  amendments 
would  allow  material  licensees  to 
continue  monitoring  and  maintaining 
facilities,  separate  buildings,  or  outside 
storage  areas  that  have  not  been  used  for 
24  months,  rather  than  requiring 
licensees  to  begin  the  decommissioning 
process  after  24  months  of  inactivity. 
DATES:  Submit  comments  by  November 
4, 1996.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
can  be  given  only  to  conunents  received 
on  or  before  this  date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nucleau-  Regulatory 
Commission,  Washington,  E)C  20555. 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

For  a  copy  of  the  petition,  write:  Rules 
Review  Section,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Electronic  access  is  explained  at  the 
end  of  the  Supplementary  Information 
section. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.'Washington,  DC  20555. 
Telephone:  301-415-7163  or  Toll  Free: 
800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Conunission 
(NRC)  received  a  petition  for  rulemaking 
dated  May  24, 1996,  from  the  Nuclear 
Energy  Institute  (NEI).  The  petition  was 
docketed  as  PRM-30-61  on  May  29, 
1996.  The  petitioner  requests  that  the 
NRC  amend  the  regulations  in  10  CFR 
Parts  30,  40,  and  70  to  establish  a  more 
flexible  alternative  to  the  current 
provisions  required  for 
decommissioning  any  facility,  separate 
building,  or  outside  area  after  it  has 
been  inactive  for  at  least  24  months. 

The  petitioner  discusses  the  NRC's 
Site  Decommissioning  Plan  to  address 
facilities  that  had  not  operated  for  some 
period  of  time  and  had  not  started  the 
decommissioning  process.  The  study 
that  led  to  the  plan  was  initiated 
because  the  owners  of  a  number  of 
facilities  had  gone  into  bankruptcy  or 
could  not  be  identified,  and  because  a 
number  of  sites  had  unique    . 
decommissioning  or  financial  issues  to 
be  resolved  in  order  to  complete 
decommissioning. 

The  NRC  began  a  second  study  to 
determine  the  appropriateness  of 
establishing  regulations  to  prevent  other 
licensees  from  falling  into  one  of  three 
categories.  Two  key  antecedents  for 
licensees  falling  into  the  categories  were 
identified.  First,  the  regulations  did  not 
state  a  specific  time  period  for 
decommissioning,  either  from  when 
operations  ceased  or  from  the  time 
decommissioning  started  to  the  time  it 
was  completed.  Second,  if 
decommissioning  was  delayed  for  a  long 
period  of  time,  safety  practices  could 
become  lax.  key  personnel  could  leave, 
management  interest  would  wane,  or 
bankruptcy,  corporate  takeover,' and 
other  unforeseen  changes  could  occur, 
all  of  which  would  complicate  or 
further  delay  decommissioning. 

The  petitioner  states  that  in  January 
1990,  the  NRC  directed  its  staff  to 
establish  timeline  criteria  for 
decommissioning  the  sites  of  materials 
licensees.  The  petitioner  describes  NRC 
staff  began  efforts  to  establish  the 
requirements  for  timely 
decommissioning.  The  work  culminated 
in  SECY-92-057.  dated  February  19, 
1992.  In  June  1992,  the  NRC  issued  a 
staff  requirements  memorandum 
approving  the  proposed  rulemaking. 
TTie  notice  for  conunents  was  published 


in  the  Federal  Register  on  January  13, 
1993  (53  FR  4099).  The  comment  period 
expired  on  March  29,  1993.  The  NRC 
received  17  comment  letters,  including 
one  from  the  predecessor  organization 
to  NEI.  This  comment  focused  on  the 
lack  of  a  standby  provision  in  the  rule. 
The  petitioner  mrther  states  that  the 
proposed  rule  included  four  major 
points:  first,  to  establish  a  time  limit  of 
24  months  of  inactivity,  after  which  a 
licensee  must  submit  notification  to  the 
NRC;  second,  to  establish  a  time  limit  of 
12  months  following  the  notification  of 
ceasing  operations  to  submit  the 
decommissioning  plan;  diird,  to  provide 
a  provision  for  requests  fo  delay  or 
postpone  the  initiation  of  the 
decommissioning  process;  and  fourth,  to 
establish  a  time  |}eriod  for  completing 
decommissioning.  Most  of  the 
comments  the  NRC  received  were 
focused  on  the  timing  of  each  aspect 
and  the  lack  of  residual  contamination 
criteria.  The  NRC  decided  not  to  adopt 
the  suggestion  to  extend  the  24-monu 
period  of  inactivity  before  notification 
because  the  commenters  did  not  provide 
adequate  substantiating  rationale  for 
selecting  an  alternative  schedule. 

The  Petitioner 

The  petitioner  is  the  Nuclear  Energy 
Institute  (NEI),  the  organization  that 
coordinates  unified  nuclear  industry 
policy  on  matters  affecting  the  nuclear 
energy  industry.  NEI's  members  include 
all  utilities  licensed  to  operate 
commercial  nuclear  power  plants  in  the 
United  States,  nuclear  plant  designers, 
major  architect/engineering  firms,  fuel 
fabrication  facilities,  materials  Ucensees, 
and  other  organizations  and  individuals 
involved  in  the  nuclear  energy  industry. 

Supporting  Statement 

The  petitioner  believes  that  NRC's 
overall  objective  was  to  ensure  timely 
decommissioning  of  material  Ucensees' 
facilities  following  termination  of  the 
Ucense  or  inactivity  of  the  site  for  a 
specified  period  of  time.  Although  the 
final  rule  (July  15,  1994;  59  FR  36027) 
accomphshes  this  objective,  the 
petitioner  believes  that  it  also  has  the 
potential  to  eliminate  important 
components  from  the  nuclear  industry 
infrastructure.  These  components, 
facilities,  and  buildings  ma>'  be  needed 
in  future  years  to  support  continuing 
operation  or  potential  industry 
expansion.  The  petitioner  states  that  it 
may  not  have  beien  NRC's  intent  to 
eliminate  components  of  this 
infrastructure,  but  the  delay  and 
postponement  provision  and  the 
absence  of  an  alternative  monitoring 
and  maintenance  program  essentially 
does  just  that. 
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The  petitioner  believes  that  NRC's 
position  does  not  reflect  the  cohesive 
industry  of  today;  specifically,  the 
market  and  industry  have  matiired  and 
demand  has  stabilized  within  a 
respectable  range.  The  petitioner  states 
that  companies  understand  today's 
market  and  are  willing  to  assume  the 
holding  costs  to  keep  facilities  in  the 
standby  mode.  Furthermore,  the 
petitioner  states  that  the  ability  to 
establish  a  standby  mode  is  functionally 
unavailable  under  the  timeUness  rule. 
N'RC  dismissed  the  proposed  alternative 
standby  mode  extension  on  the  grounds 
that  adequate,  substantial  rationale  for 
an  alternative  were  not  provided  and 
that  demonstrating  adequate  funds  to 
maintain  the  site  was  unacceptable 
because  bankruptcy,  corporate  takeover, 
or  other  unforseen  changes  in  the 
company's  financial  status  could  result 
in  abandonment  of  the  site. 

The  petitioner  believes  that  the  NRC's 
staff  dismissal  of  the  proposed 
alternative  did  not  take  into 
consideration  related  NRC  regulations 
on  decommissioning  and  transfer  of 
ownership.  The  current  series  of 
regulations  in  Parts  30,  40,  and  70 
ensures  adequate  funding  is  available 
for  decommissioning  of  a  site.  Similar 
regulations  for  the  transfer  of  ownership 
provide  the  N'RC  with  assurances  that 
companies  who  hold  the  license  have 
sufficient  financial  ability  to  use  the 
radioactive  material  in  a  manner  that 
provides  benefit  to  the  nation,  while 
providing  protection  for  the  health  and 
safety  of  the  public. 

.\ccording  to  the  petitioner,  NRC 
regulations  were  not  intended  to  give 
the  NRC  jurisdiction  over  the 
commercial  aspects  of  the  licensee's 
activities.  The  petitioner  believes  that  a 
company  that  has  a  valid  NRC  or 
.\greement  State  license  and  operates 
withm  the  conditions  of  the  license 
should  make  the  commercial  decision 
on  starting  and  stopping  operations,  as 
well  as  deciding  when  to  place 
buildings  or  facilities  in  the  standby 
mode  and  how  long  to  maintain  them  in 
this  mode.  The  petitioner  believes  that 
NRC  regulations  should  not  impose 
restrictions  on  faciUties  or  sites  that 
have  the  potential  to  impact  commercial 
decisions. 

The  petitioner  has  included  an 
appendix  entitled  "Supplementary 
Analyses  in  Support  of  the  Petition  for 
Rulemaking.  "  which  contains  analyses 
of  issues  that  the  NRC  must  consider, 
including  the  effect  of  the  proposed 
action  on  the  environment  and  small 
business  entities,  the  paperwork 
required  of  those  aflected  by  the  change, 
and  whether  or  not  a  regulatory  analysis 


must  be  performed  or  the  backfit  rule 
applies  to  this  action. 

The  NRC  is  soliciting  public  comment 
on  the  petition  submitted  by  NEl  that 
requests  the  following  changes  to  10 
CFR  Parts  30,  40,  and  70. 

The  Petitioner's  Proposed  Amendment 

The  petitioner  recommends  the 
following  amendments  to  10  CFR  Parts 
30,  40,  and  70, 

1.  The  petitioner  proposes  that  §  30.36 
be  amended  by  redesignating  paragraph 
(e)  as  (e)(2)  and  adding  a  new  paragraph 
(e)(1)  to  read  as  follows: 

§  30.36    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

***** 

(e)  •  *  • 

(1)  In  lieu  of  decommissioning,  the 
hcensee  may  monitor  and  maintain  a 
facihty,  separate  building  or  outside 
storage  area  as  described  in  paragraphs 
(d)(3)  or  (d)(4)  of  this  section  in 
accordance  with  an  approved  program, 
provided  the  proposed  plan  is 
submitted  to  ihe  NRC  within  24  months 
of  the  cessation  of  principle  activities 
within  a  facility,  separate  building  or 
outside  storage  area.  The  program 
includes: 

(i)  Financial  assurance  for 
decommissioning; 

(ii)  A  description  of  the  monitoring 
and  maintenance  plan  that  is  to  be 
implemented,  which  vdll  assiure  that 
any  remaining  contanunation  will  be 
contained  and  that  worker  and  public 
safety  will  be  assured;  and 

(iii)  Financial  assurance  to  support 
the  monitoring  and  maintenance 
program  for  the  standby  period 
requested. 
***** 

2.  The  petitioner  proposes  that  §  40.42 
be  amended  by  redesignating  paragraph 
(e)  as  (e)(2)  and  adding  a  new  paragraph 
(e)(1)  to  read  as  follows: 

§40.42    Explratfon  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

•  *  *  »  X 

(e)*  *  • 

(1)  In  Ueu  of  decommissioning,  the 
hcensee  may  monitor  and  maintain  a 
facility,  separate  building  or  outside 
storage  area  as  described  in  paragraph 
(d)(3)  or  (d)(4)  of  this  section  in 
accordance  with  an  approved  program , 
provided  the  proposed  plan  is 
submitted  to  the  NRC  within  24  months 
of  the  cessation  of  principle  activities 
within  the  facility,  separate  building  or 
outside  storage  area.  The  program 
includes: 

(i)  Financial  assurance  for 
decommissioning; 


(ii)  A  description  of  the  monitoring 
and  maintenance  plan  that  is  to  be 
implemented,  which  will  assure  that 
any  remaining  contamination  will  be 
contained  and  that  worker  and  public 
safety  will  be  assured:  and 

(iii)  Financial  assurance  to  support 
the  monitoring  and  maintenance 
program  for  the  standby  period 
requested. 
***** 

3.  The  petitioner  proposes  that  §  70.38 
be  amended  by  redesignating  paragraph 
(e)  as  (e)(2)  and  adding  a  new  paragraph 
(b)(1)  to  read  as  follows: 

§70.38    Expiration  and  tenmination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

***** 

(e)*  *  * 

(1)  In  lieu  of  decommissioning,  the 
hcensee  may  monitor  and  maintain  a 
facility,  separate  building,  or  outside 
storage  area  as  described  in  paragraph 
(d)(3)  or  (d)(4)  of  this  section  m 
accordance  with  an  approved  program, 
provided  the  proposed  plan  is 
submitted  to  the  NRC  within  24  months 
of  the  cessation  of  principle  activities 
within  a  facility,  separate  building  or 
outside  storage  area.  The  program 
includes: 

(i)  Financial  assurance  for 
decommissioning; 

(ii)  A  description  of  the  monitoring 
and  maintenance  plan  that  is  to  be 
implemented,  which  will  assure  that 
any  remaining  contamination  will  be 
contained  and  that  worker  and  public 
safety  will  be  assured;  and 

(iii)  Financial  assurance  to  support 
the  monitoring  and  maintenance 
program  for  the  standby  period 
requested. 
♦        ♦        ♦        ♦        * 

Electronic  Access 

Comments  may  he  submitted 
electronically  in  either  ASCII  text  or 
WordPerfect  format  (version  5,1  or  later) 
by  calling  the  NRC  Electronic  Bulletin 
Board  (BBS)  on  FedWorld.  The  bulletin 
board  may  be  accessed  using  a  personal 
computer,  a  modem,  and  one  of  the 
commonly  available  communications 
software  packages,  or  directly  via 
Internet,  Backgroimd  documents  on  this 
rulemaking  also  are  available  for 
downloading  and  viewing  on  the 
bulletin  board 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  number  800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
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terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  bv  selecting  the  "Rules  Menu" 
option  from  the  'NRC  Main  Menu." 
Users  will  find  the  "FedWorld  Online 
User's  Guides  '  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help.'Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  also 
can  be  accessed  by  a  direct-dial 
telephone  number  for  the  main 
FedWorld  BBS,  703-321-3339,  or  by 
using  Telnet  via  Internet  fedworld.gov, 
If  using  703-321-3339  to  contact 
FedWorld,  the  NRC  subsystem  will  be 
accessed  from  the  main  FedWorld  menu 
by  selecting  the  "Regulatory. 
Government  Administration  and  State 
Systems,"  then  selecting  "Regulatory 
Information  Mail."  At  that  point,  a 
menu  will  be  displayed  that  has  an 
option  "U.S.  Nuclear  Regulatory 
Commission"  that  will  take  the  user  to 
the  NRC  online  main  menu.  The  NRC 
online  area  also  can  be  accessed  directly 
by  typing  "  'go  nrc"  at  a  FedWorld 
command  line.  If  NRC  is  accessed  from 
FedWorld's  main  menu,  the  user  may 
return  to  FedWorld  by  selecting  the 
"Retiim  to  FedWorld"  option  from  the 
NRC  online  main  menu.  However,  if 
NRC  is  accessed  at  FedWorld  bv  using 
NRC's  toll-free  number,  the  user  will 
have  full  access  to  all  NRC  systems,  but 
the  user  will  not  have  access  to  the  main 
FedWorld  system. 

If  FedWorld  is  contacted  using  Telnet, 
the  user  will  see  the  NRC  area  and 
menus,  including  the  Rules  Menu. 
Although  the  user  will  be  able  to 
download  documents  and  leave 
messages,  he  or  she  wdll  not  be  able  to 
write  comments  or  upload  files 
(comments).  If  FedWorld  is  contacted 
using  FTP.  all  files  can  be  accessed  and 
downloaded,  but  uploads  are  not 
allowed  Onlv  a  list  of  files  will  be 
shown,  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP,  that  mode  only  provides 
access  for  downloading  files  and  does 
not  display  the  .NRC  Rules  .Menu 

For  more  information  on  NRC  bulletin 

boards,  call  Mr.  .Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  IX  20555.  telephone 
301-415-5780;  e-mail  AXD3©nrc.gov. 

Dated  at  Rcx:kville,  Maryland,  this  ISth  day 
of  August,  1996. 


For  the  Nuclear  Regulatory  Conunissioa. 
John  C.  Hoyle. 
Secretory  of  the  Commission. 
[PR  Doc,  96-21349  Filed  8-20-96;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  219 

[Regulation  S;  Docket  No  R-09341 

Reimbursement  for  Providing  Financial 
Records;  Recordkeeping 
Requirements  for  Certain  Financial 
Records 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  is  proposing  an 
amendment  to  subpart  B  of  its 
Regulation  S.  Subpart  B  cross-references 
the  substantive  provisions  of  a  joint  rule 
adopted  by  the  Board  and  the 
Department  of  the  Treasury  relating  to 
the  recordkeeping  requirements  for 
funds  transfers  and  transmittals  of 
funds.  The  proposed  amendment  would 
clarify  that  Regulation  S  does  not  apply 
to  any  person  or  transaction  or  class  of 
persons  or  transactions  that  the 
Treasury  has  exempted  from  the  joint 
rule, 

DATES:  Comments  must  be  submitted  on 
or  before  September  20,  1996. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0934,  may  be 
mailed  to  Mr.  William  W,  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,,  Washington, 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  also  may  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m,  and  to  the  security  control 
rcom  outside  of  those  hours.  Both  the 
mail  room  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9:00  a.m.  and  5:00 
p.m, 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Roseman,  Associate  Director, 
(202/452-2789),  Division  of  Reserve 
Bank  Operations  and  Payment  Systems; 
Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Elaine 
Boutilier,  Senior  Counsel  (202/452- 
2418):  Legal  Division.  For  the  hearing 
impaired  onyy,  contact  Dorothea 
Thompson,  Telecommimications  Device 
for  the  Deaf  (TDD)  (202/452-3544), 
Board  of  Governors  of  the  Federal 


Reserve  System,  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  Act,'  as  amended  by  the 
Annimzio-Wyhe  Anti-Money- 
Laundering  Act  of  1992,2  authorizes, 
and  in  some  cases  requires,  the 
Secretary  of  the  Treasury '  and  the 
Board  to  prescribe  recordkeeping  rules 
for  domestic  and  international  funds 
transfers  and  money  transmittals.  The 
Board  and  the  Treasury  issued  a  joint 
rule,*  effective  May  28, 1996,  that  sets 
forth  recordkeeping  and  reporting 
requirements  for  fimds  transfers  and 
money  transmittals  by  banks  and 
nonbank  financial  institutions.  These 
requirements  are  intended  to  assist  in 
the  investigation  and  prosecution  of 
money-laimdering  activities.  In 
promulgating  these  rules,  the  Board  and 
the  Treasury  determined  that  the 
requirements  would  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or  proceedings. 
The  substance  of  the  joint  rule  is 
codified  with  the  Treasury's  Bank 
Secrecy  Act  regulations  in  31  CFR  part 
103.^  At  the  same  time,  the  Board  added 
subpart  B  to  its  Regulation  S  (12  CFR 
part  219)  to  cross-reference  the  joint 
rule. 

Under  its  general  Bank  Secrecy  Act 
regulations,  the  Treasury  may  make 
exceptions  or  grant  exemptions  from  the 
requirements  in  31  CFR  part  103  for 
particular  persons  or  classes  of  persons 
or  particular  transactions  or  classes  of 
transactions.^  The  Board  has  no  similar 
exemptive  provisions  in  Regulation  S. 
The  Board  recognizes  the  possibility 
that  the  Treasury  could  grant  an 
exception  or  exemption  for  a  person  or 
transaction  subject  to  the  joint  rule. 
Therefore,  to  avoid  confusion  and  to 
ensure  consistent  application  of  the 
joint  rule  and  subpart  B  of  Regidation  S, 
the  Board  requests  conunent  on  an 
amendment  to  RegulaUon  S  to  clarify 
that  subpart  B  does  not  apply  to  a 
particular  person  or  class  of  persons  or 
p>articular  transaction  or  class  of 
transactions  to  the  extent  that  the 
Treasury  has  determined  that  the  joint 
rule  does  not  apply  to  that  person, 


'  Pub.  L.  91-508.  codified  at  12  U.S.C  1829b  and 
1951-1959.  and  31  U.S.C,  5311-5329. 

J  Pub,  U  102-550,  title  XV. 

'  The  Secretary  of  the  Treasury  has  delegated  the 
authority  to  administer  the  Bank  Secrecy  Act  to  the 
Director  of  the  Financial  Crimes  Enforcement 
Network. 

*60  FR  231  (January  3,  1995),  as  amended  by  60 
FR  44144  (August  24, 1995)  and  61  FR  14382  (April 
1. 1996). 

>  31  CFR  103.11  and  103.33  (•)  and  (f). 

•See  31  CFR  $103.45. 
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transaction,  or  class  of  persons  or 
transactions. 

Initial  Regulatory  Flexibility  Analysts 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemakuig  Two  of  the  requirements  of 
an  initial  rttgulator\-  flexibility  analysis 
(5  use.  603(b)).  a  description  of  the 
reasons  why  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of.  and  legal  basis  for,  the 
proposed  rule,  are  contained  in  the 
supplementar\'  material  above. 

The  proposed  rule  requires  no 
additional  reporting  or  recordkeeping 
requirements  and  does  not  overlap  with 
other  federal  rules.  Rather,  the  proposal 
clarifies  the  relationship  between  the 
Regulation  S  and  the  joint  rule.  Another 
requirement  for  the  initial  regulatory 
flexibility  analysis  is  a  description  of 
and.  where  feasible,  an  estimate  of  the 
number  of  small  entities  to  which  the 
proposed  rule  will  apply.  The  proposal 
will  apply  to  all  institutions  subject  to 
the  regulation,  regardless  of  size,  but 
would  not  result  in  any  increased 
compliance  or  other  burden  for  affected 
institutions,  and  may  result  in  reduced 
compliance  burden  to  the  extent  that  the 
Treasury  exempts  persons  or 
transactions  that  would  otherwise  be 
subject  to  Regulation  S. 

Paperwork  Reduction  Act 

In  dcrordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  Ch. 
!50B.  5  CFR  1320  Appendix  A.l),  the 
Board  reviewed  the  proposed  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
No  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  are 
contained  iq  the  proposed  rule. 

List  of  Subjects  in  12  CFR  Part  219 

Banks,  banking.  Currency.  Foreign 
banking.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  219  is  proposed 
to  be  amended  as  set  forth  below. 

PART  219— REIMBURSEMENT  FOR 
PROVIDING  FINANCIAL  RECORDS; 
RECORDKEEPING  REQUIREMENTS 
FOR  CERTAIN  FINANCIAL  RECORDS 
(REGULATION  S) 

Subpart  B — Recordkeeping  and 
Reporting  Requirements  for  Funds 
Transfers  and  Transmittals  of  Funds 

1.  The  authority  citation  for  subpart  B 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1829b(b)(2)  and  (3). 


2.  In  §  219.21.  the  first  word  "Such  ' 
in  the  last  sentence  is  revised  to  read 
"These"  and  a  new  sentence  is  added 
uumediately  preceding  Itxn  last  sentence 
to  read  as  follows: 

§219.21    AuttKMlty,  purpose,  and  scope. 

*   *   *  This  subpart  does  not  apply  to 
a  particular  person  or  class  of  persons 
or  a  particular  transaction  or  clfiss  of 
transactions  to  the  extent  that  the 
Treasury  has  determined  that  31  CFR 
103.33(e)  and  (f)  do  not  apply  to  that 
person,  transaction,  or  class  of  persons 
or  transactions.  *  *  * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  15, 1996. 
Jennifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  9&-21264  Filed  &-20-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91,  93, 121,  and  135 
[Docket  No.  28653] 

Special  Flight  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park;  Draft 
Environmental  Assessment 

agency:  Federal  Aviation 
Administration  (FAA),  Dot. 
ACTION:  Notice  of  AvailabiUty  of  Draft 
Environmental  Assessment  (EA)  and 
Invitation  to  Comment. 

SUMMARY:  This  document  gives  notice  of 
the  availability  of  the  draft 
environmental  assessment  for  a  Notice 
of  Proposed  proposing  to  modify  the 
provisions  of  Special  Federd  Aviation 
Regulation  Number  50-2  (SFAR  50-2), 
Special  Flight  Rules  in  the  Vicinity  of 
the  Grand  Canyon  National  Park  (GCNP) 
(61  FR  40120,  July  31, 1996).  The  FAA 
is  proposing  these  changes  to  reduce  the 
impact  of  aircraft  noise  on  the  park 
environment  and  to  assist  the  National 
Park  Service  (NFS)  in  achieving  its 
statutory  mandate  imposed  by  Public 
Law  100-91  to  provide  for  the 
substantial  restoration  of  natural  quiet 
and  experience  in  GCNP. 
DATES:  The  opportunity  to  comment  on 
the  draft  environmental  assessment  (EA) 
will  extend  from  August  20,  until 
October  4,  1996.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Written  comments  on  the 
Draft  EA  should  be  received  at  the 
following  address,  in  triplicate,  by 
October  4, 1996:  Headquarters  Federal 
Aviation  Administration,  Office  of  the 


Chief  Coimsel.  Attn.:  Rules  Docket 
(AGC-10),  Docket  No.  28653,  800 
Independence  Avenue.  S.W., 
VVasnmgion,  u.^.  i.uoyi.  Comments 
may  be  delivered  or  inspected  at  Room 
915G  in  FAA  headquarters  between  8:30 
A.M.  and  5  P.M..  Monday  through 
Friday,  excluding  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  WiUiam  J.  Marx  (202)  267-3075, 
SUPPLEMENTARY  INFORMATION:  The 
proposed  Federal  action  is  to  modify  the 
dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
(SFRA);  establish  new  and  modify 
existing  flight-free  zones;  establish  new 
and  modify  existing  flight  corridors;  and 
establish  reporting  requirements  for 
commercial  sightseeing  companies 
operating  in  the  SFRA.  In  addition,  the 
NPRM  contains  proposals  for  flight-free 
periods  within  the  Park  and/ or  an 
interim  moratorium  on  additional 
commercial  sightseeing  air  tours  and 
tour  operators. 

The  F.\A  and  the  NFS  recognize  that 
noise  from  commercial  air  tours  and 
other  flights  over  units  of  the  national 
park  system  can  potentially  adversely 
impact  park  resources,  values  and 
visitor  expenence.  The  proposed 
revisions  to  SFAR  50-2  are  consistent 
with  the  missions  of  both  FAA  and  NFS 
and  legislative  requirements  to  enhance 
the  environment  and  protect  the 
resources  of  national  parks  The  FAA 
remains  committed  to  its  mission  to 
promote,  develop,  and  foster  aviation 
safety,  and  provide  for  the  safe  and 
efficient  use  of  airspace,  while  at  the 
same  time,  recognizing  the  need  to 
preserve,  protect,  and  enhance  the 
environment  by  minimizing  the  adverse 
effects  of  aviation  on  the  environment. 

GCNP  is  administered  by  the  NFS  of 
the  Department  of  the  Interior  (DOI). 
The  FAA  invited  the  NFS  to  participate 
in  the  preparation  of  this  Draft  EA  as  a 
cooperating  agency  because  the  NFS  has 
jurisdiction  by  law  over  and  special 
expertise  relating  to  the  resources 
within  the  GCNP.  NFS  similarly 
participated  in  the  rulemaking  process. 

The  FAA  has  decided  to  grant  the 
requests  of  the  Bureau  of  Indian  Affairs 
(BLA),  and  certain  Native  American 
tribes  to  participate  as  cooperating 
agencies  in  the  EA.  These  actions  will 
be  conducted  on  a  Govemment-to- 
Govemment  basis  per  Presidential 
memorandum  dated  April  29,  1994. 

Alternatives 

In  developing  alternatives  for  study  in 
this  EA,  the  FAA  was  guided  by  its 
statutory  mission  and  objectives,  as  well 
as  that  of  the  NPS,  and  by  the  purpose 
and  need  for  the  proposed  action,  as 
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discussed  in  Chapter  1  of  the  Draft  EA. 
In  developing  these  alternatives,  the 
FAA  and  NFS  recognized  that  there  are 
gaps  in  relevant  information  and 
scientific  uncertainty.  The  lack  of 
complete  and  available  information 
concerning  noise  methodology,  metric, 
and  the  proper  definition  of  substantial 
restoration  of  natural  quiet,  was 
documented  in  our  preliminary 
comments  on  the  MPS  Report  to 
Congress.  Although  both  agencies 
recognize  that  there  are  unresolved 
issues,  the  FAA  and  NFS  have 
determined  that  it  is  in  the  public 
interest  to  proceed  with  this 
rulemaking.  Both  agencies  deem  this 
rulemaking  important  for  substantially 
restoring  the  natural  quiet  in  the  GCNP, 
as  required  under  the  National  Park 
Overflights  Act. 

The  Draft  EA  evaluates  the 
environmental  effects  of  the  no  action 
alternative  and  the  NPRM,  except  the 
curfew,  variable  flight  free  period,  and 
temporary  cap,  in  an  initial  study  area, 
in  the  near  term.  See,  FAA  Order 
1050. ID,  Policies  and  Procedures  for 
Considering  Environmental  Impacts. 
The  Final  EA  will  evaluate  the  curfew, 
variable  flight  free  period,  and 
temporary  cap.  It  will  also  evaluate  the 
impacts  of  the  NPRM  over  the  entire 
GCNP  in  1995  and  future  years,  as  well 
as  socio-economic  impacts.  See,  40  CFR 
1502.22. 

Based  on  the  final  EA  to  be  completed 
after  the  close  of  the  Draft  EA  and 
associated  comment  period,  the  FAA 
will  determine  whether  a  Finding  of  No 
Significant  Impact  may  be  issued  or  an 
Environmental  Impact  Statement  is 
required  before  any  final  rule  is  issued. 

For  further  information  contact:  Mr. 
William  J.  Marx,  Division  Manager, 
ATA-300,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  Washington  D.C.  20591. 
Requests  for  copies  of  the  document 
should  also  be  sent  to  the  above  address. 

Issued  in  Washington  D.C.  on  August  20, 
1996. 
JefifGrifiBth, 

Program  Director  of  Air  Traffic  Airspace 

Management. 

(FR  Doc.  96-21350  Filed  8-19-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  20  and  25 

rREG-2082iS-9i; 

RIN  1546-AR52 

Disclaimer  of  interests  ana  Powers 

AGENCY:  internal  Revenue  i>er\'ice  liRS), 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
treatment  of  disclaimers  for  estate  and 
gift  tax  purposes.  The  regulations 
propose  to  clarify  certain  provisions 
governing  the  disclaimer  of  property 
interests  and  powers  and,  in  addition,  to 
conform  the  regulations  to  court 
decisions  holding  the  current  regulation 
invaUd  with  respect  to  the  disclaimer  of 
joint  property  interests.  The  proposed 
regulations  will  eiffect  persons  who 
disclaim  interests,  powers  or  interests  in 
jointly  owned  property  after  the 
effective  date  of  these  regulations. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
November  19,  1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  {REG-208215-91), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  EKD  20044.  Submissions 
may  be  hand  deUvered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-208215-91), 
Courier's  Desk  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC.  Alternately,  taxpayers 
may  submit  conunents  electronically  via 
the  Internet  by  selecting  the  "Tax  Regs" 
option  of  the  IRS  Home  Page,  or  by 
submitting  comments  directly  to  the  IRS 
Internet  site  at  http:// 

www.irs.ustreas.gov/prod/tax regs/ 

comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Dale  Carhon,  (202)  622-3090; 
concerning  submissions,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  docimaent  proposes  to  amend  the 
Estate  and  Gift  Tax  Regulations  (26  CFR 
parts  20  and  25)  imder  sections  2041, 
2046,  2056, 2511, 2514, and  2518, 
relating  to  the  disclaimer  of  interests  in 
property  and  powers  over  property. 


1.  Interests  and  Powers  Subject  to  the 
Disclaimer  Rules 

Under  section  2518(a),  if  a  person 
makes  a  quahfied  disclaimer,  then  for 
transfer  tax  purposes,  the  interest 
disclaimed  is  treated  as  never  having 
passed  to  the  person  disclaiming.  Under 
section  2518(b)(2)(A),  in  order  to  have  a 
qualified  disclaimer,  an  interest  must  be 
disclaimed  within  9  months  of  the  date 
of  "the  transfer  creating  the  interest"  in 
the  person  disclaiming.  A  person  to 
whom  any  interest  passes  by  reason  of 
the  exercise  or  lapse  of  a  general  power 
of  appointment  must  disclaim  the 
interest  passing  within  9  months  after 
the  exercise  or  lapse. 

The  current  regulations  provide  that 
section  2518  applies  to  the  disclaimer  of 
interests  or  powers  created  pursuant  to 
"taxable  transfers"  made  after  December 
31, 1976.  They  further  provide  that  the 
9-month  period  within  which  the 
disclaimer  must  be  made  is  to  be 
determined  with  reference  to  the 
"taxable  transfer"  creating  the  interest 
in  the  disclaimant.  The  term  "taxable 
tremsfer"  was  incorporated  into  the 
regulation  based  on  a  statement  in  the 
legislative  history  underlying  the 
enactment  of  section  2518.  H.R.  Conf 
Rep.  No.  1515,  94th  Cong.,  2d  Sess.  623 
(1976). 

Because  the  reference  point  under  the 
regulation  is  the  "taxable  transfer" 
creating  the  interest,  the  existing 
regulation  could  be  viewed  as  implying 
that  the  disclaimer  of  an  interest  created 
in  a  transfer  that  is  outside  the  scope  of 
the  estate  or  gift  tax  need  not  comply 
with  the  requirements  of  section  2518. 
For  example,  if  the  disclaimed  property 
constitutes  an  interest  in  foreign  situs 
property  created  pursuant  to  a  transfer 
by  a  nonresident  aUen  donor  or 
decedent,  the  transfer  by  the 
nonresident  ahen  would  not  be  within 
the  scope  of  the  gift  tax  or  estate  tax. 
However,  a  disclaimer  of  such  an 
interest  would  have  to  comply  with 
section  2518;  otherwise,  there  could  be 
transfer  tax  consequences  to  the 
disclaimant. 

Similarly,  the  regulations  do  not 
specifically  address  the  disclaimer  of  a 
property  interest  passing  as  a  result  of 
the  lapse  or  release  of  a  general  power 
of  appointment  created  on  or  before 
October  21, 1942.  Under  sections 
2041(a)(1)  and  2514(a),  the  lapse  or 
release  of  a  pre-1942  power  is  not 
subject  to  transfer  tax. 

The  scope  of  the  term  "taxable 
transfer",  as  used  in  §25.251 1-1  (c)(2),  a 
related  provision  governing  the 
disclaimer  of  interests  created  in  taxable 
transfers  made  prior  to  January  1, 1977, 
was  considered  in  the  Eighth  Circuit 
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decision  in  United  States  v.  Irvine,  981 
F.2d  991  (8th  Cir.  1992),  rev'd,  114  S.Ct 
1473  (1994),  and  in  Ordway  v.  United 
States.  908  F.2d  890  (11th  Cir.  1991).  In 
these  cases,  the  disclaimant  argued  that 
a  disclaimer  that  did  not  satisfy  the 
requirements  of  §  25.2511-  1(c)(2)  was 
nonetheless  effective  for  estate  and  gift 
tax  purposes  because  the  trust  interest 
that  was  disclaimed  was  created 
pursuant  to  a  transfer  in  trust  made 
prior  to  the  enactment  of  the  federal  gift 
tax.  Accordingly,  the  disclaimant  argued 
that  the  interest  was  not  created  in  a 
"taxable  transfer"  prior  to  January  1, 
1977.  the  regulation  did  not  apply  and 
the  disclaimer  had  only  to  be  effective 
under  state  law  to  avoid  federal  tax.  The 
Service  argued  in  both  cases  that  the 
term  "taxable  transfer"  references  a 
generic  completed  gift  under  §  25.2511- 
2  of  the  regulations.  The  Eleventh 
Circuit  agreed  with  the  Service  in 
Ordway,  while  the  Eighth  Circuit 
disagreed  in  Irvine.  The  Supreme  Court 
did  not  resolve  this  issue  in  its  review 
of  Irvine.  The  Court  concluded  that  even 
if  §  25.2511-2  did  not  apply,  the 
disclaimer  caused  the  transfer  of  an 
interest  that  had  not  been  timely 
disclaimed,  and  the  transfer  was  subject 
to  gift  tax.  In  view  of  the  conflicting 
Eighth  and  Eleventh  Circuit  decisions  in 
Inine  and  Ordway,  the  Treasury  and  the 
IRS  believe  that  it  is  appropriate  to 
clarify  the  regulations. 

2.  Disclaimer  of  Jointly-Owned  Property 

The  current  regulations  provide,  in 
general,  that  in  order  to  be  a  qualified 
disclaimer  under  section  2518,  a 
surviving  joint  tenant's  disclaimer  of 
both  an  interest  passing  to  the  joint 
tenant  on  the  creation  of  the  tenancy, 
and  the  survivorship  interest  in  the  joint 
tenancy  or  tenancy  by  the  entirety,  must 
be  made  within  9  months  after  the 
transfer  creating  the  tenancy.  Further,  a 
joint  tenant  cannot  make  a  qualified 
disclaimer  of  any  portion  of  a  joint 
interest  attributable  to  consideration 
furnished  by  that  tenant,  t 

Section  25.2518-2(c){4){ii)  provides  a 
special  rule  with  respect  to  joint 
tenancies  and  tenancies  by  the  entirety 
in  real  property  created  after  1976  but 
prior  to  1982.  During  that  period. 
section  2515  appUed  in  determining  the 
gift  tax  consequences  of  the  creation  of 
a  joint  tenancy  with  right  of 
survivorship  or  tenancy  by  the  entirety 
in  real  property  between  husband  and 
wife.  Under  section  2515,  the  creation  of 
the  tenancy  was  not  treated  as  a  gift 
subject  to  gift  tax  unless  the  parties 
elected  to  treat  the  creation  of  the 
tenancy  as  a  gift  Rather,  a  transfer 
subject  to  gift  tax  occurs  on  the 
termination  of  the  tenancy  (other  than 


by  reason  of  the  death  of  one  of  the 
tenants)  if  the  proceeds  of  termination 
are  not  divided  according  to  the 
consideration  furnished  by  each  party  to 
the  tenancy.  Under  §  25.2518-2(c)(4)(ii), 
in  general,  an  interest  in  a  tenancy 
created  between  1976  and  1982  can  be 
disclaimed  within  9  months  of  the  date 
of  death  of  the  first  joint  tenant  to  die, 
provided  no  election  was  made  under 
section  2515  to  treat  the  creation  of  the 
tenancy  as  a  gift.  The  disclaimant  can 
disclaim  up  to  the  portion  of  the 
tenancy  included  in  the  decedent's 
gross  estate  under  section  2040. 

Section  2515  was  enacted  in  the 
Internal  Revenue  Code  of  1954,  effective 
for  tenancies  created  after  December  31, 
1954,  and  was  repeeded  with  respect  to 
tenancies  created  after  December  31. 
1981,  by  the  Economic  Recovery  Tax 
Act  of  1981.  The  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
added  section  2523(i)(3)  which  provides 
that,  where  the  spouse  of  a  donor  is  not 
a  citizen  of  the  United  States,  the 
principles  of  section  2515,  as  such 
section  was  in  effect  before  its  repeal, 
shall  apply  (except  for  the  provisions 
providing  for  an  election),  in 
determining  the  gift  tax  consequences  of 
the  creation  of  a  joint  tenancy  or 
tenancy  by  the  entirety  in  real  property 
between  husband  and  wife. 

Although  section  2515  was  effective 
for  tenancies  created  after  1954  and 
before  1982,  and,  in  addition,  the 
principles  of  section  2515  are  currently 
effective  for  tenancies  created  on  or  after 
July  14,  1988,  where  the  donee  spouse 
is  not  a  citizen,  the  special  rule  in  the 
current  regulation  applies  only  to 
tenancies  subject  to  section  2515  created 
after  1976  and  before  1982. 

The  validity  of  the  current  regulations 
with  respect  to  joint  interests  that  are 
unilaterally  severable  has  been  the 
subject  of  repeated  litigation.  In 
Kennedy  v.  Commissioner,  804  F.2d 
1332  (7th  Cir.  1986),  the  court  held  that 
the  surviving  spouse's  survivorship 
interest  in  the  decedent's  one-half 
interest  in  jointly  held  real  property  was 
created  on  the  decedent's  death  since, 
prior  to  that  time,  the  decedent  could 
have  unilaterally  severed  the  interest 
and  defeated  the  spouse's  survivorship 
right  in  that  interest.  Accordingly,  the 
court  held  that  the  survivorship  interest 
could  be  disclaimed  within  9  months  of 
the  decedent's  death.  The  court 
concluded  that  the  current  regulations 
are  invalid  to  the  extent  that  they 
require  a  stirvivorship  interest  in  a 
severable  joint  tenancy  to  be  disclaimed 
within  9  months  of  the  creation  of  the 
tenancy.  In  Estate  ofDancyv. 
Commissioner,  872  F.2d  84  (4th  Cir. 
1989)  (involving  personal  property),  and 


McDonald  v.  Commissioner,  853  F.2d 
1494  (8th  Cir.  1988)  (involving  real 
property),  the  courts  also  held  the 
regulations  invalid. 

In  McDonald,  the  Eighth  Circuit 
remanded  the  case  to  the  Tax  Court  to 
determine  if  the  disclaimer  was 
otherwise  qualified  under  section  2518. 
On  remand,  the  Service  argued  that 
since  the  joint  property  was  attributable 
entirely  to  consideration  furnished  by 
the  disclaiming  spouse,  the  spouse 
could  not  disclaim  any  interest  in  the 
property  under  section  2518.  The  Tax 
Court  rejected  this  argument  in 
McDonald  v.  Commissioner,  T.C.M. 
1989-140. 

The  Service  announced  in  A.O.D.  CC- 
1990-06  (Feb.  7.  1990)  that  it  will 
follow  these  decisions. 

3.  Disclaimer  of  Joint  Bank  Accounts 

For  gift  tax  purposes,  the  creation  of 
a  joint  bank  account  is  treated  as  an 
incomplete  transfer  since,  generally,  the 
contributing  joint  tenant  may 
unilaterally  withdraw  contributed  funds 
without  the  consent  of  the  other  joint 
tenant.  Accordingly,  unless  a 
noncontributing  joint  tenant  has 
withdrawTi  the  funds,  the  transfer  to  a 
joint  bank  account  does  not  become 
complete  before  the  death  of  the  first 
joint  tenant. 

Explanation  of  Provisions 

1 .  Interests  and  Powers  Subject  to  the 
Disclaimer  Rules 

The  proposed  amendment  clarifies 
that  the  application  of  section  2518,  or 
the  commencement  of  the  9-month 
period,  is  not  dependent  on  the  actual 
imposition  of  a  transfer  tax  when  the 
interest  to  be  disclaimed  is  created.  The 
proposed  amendment  substitutes  the 
statutory  language  of  section 
2518(b)(2KA),  "transfer  creating  the 
interest,"  for  "taxable  transfer"  as  the 
reference  point  for  determining  the 
scope  of  the  regulations  as  well  as  when 
the  time  period  for  making  the 
disclaimer  commences.  Under  the 
proposed  amendment,  the  term 
"transfer  creating  the  interest"  includes 
any  inter  vivos  transfer  that  would  be  a 
completed  gift  under  the  gift  tax 
regulations,  whether  or  not  a  gift  tax 
liability  arises  on  the  transfer  and 
whether  or  not  the  transfer  comes 
within  the  scope  of  the  gift  tax. 
Similarly,  the  amendment  clarifies  that, 
for  testamentary  transfers,  the  transfer 
creating  the  interest  occurs  on  the  date 
of  the  decedent's  death,  whether  or  not 
an  estate  tax  is  imposed  on  the  transfer 
and  whether  or  not  the  transfer  comes 
within  the  scope  of  the  estate  tax.  The 
amendment  also  clarifies  that,  in  the 
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case  of  a  disclaimer  of  an  interest 

passing  pursuant  to  the  exercise,  lapse, 
or  release  of  a  general  power  of 
appointment,  the  disclaimer  must  be 
made  within  9  months  of  the  exercise, 
lapse,  or  release  of  the  power,  regardless 
of  whether  the  exercise,  lapse,  or  release 
is  subject  to  estate  or  gift  tax  The 
proposed  regulations  make  conforming 
changes  to  the  estate  and  gift  tax 
regulations. 

2.  Disclaimer  of  Jointly-Owned  Property 

The  proposed  amendments  would 
revise  the  regulations  to  provide  that,  in 
general,  if  a  pint  tenancy  may  be 
unilaterally  severed  by  either  party, 
♦hen  a  surviving  joint  tenant  may 
disclaim  the  one-half  survivorship 
interest  m  property  held  in  joint 
tenancy  with  right  of  survivorship 
within  9  months  of  the  death  of  the  first 
joint  tenant  to  die.  even  if  the  surviving 
joint  tenant  provided  some  or  all  of  the 
consideration  for  the  creation  of  the 
tenancy. 

The  rationale  of  the  courts  in  Dancy, 
Kennedy,  and  McDonald  does  not  apply 
to  joint  interests  that  cannot  be 
unilaterally  severed  under  applicable 
state  law,  such  as  interests  held  in 
tenancy  by  the  entirety.  In  tenancies  by 
the  entiretv.  the  donee  spouse's  joint 
interest  in  the  property  that  cannot  be 
unilaterally  severed  is  created  on  the 
date  the  tenancy  is  created.  Therefore, 
the  proposed  amendment  to  the 
regulations  would  reaffirm  that  any 
interest  in  a  nonseverable  cotenancy, 
including  the  survivorship  interest, 
must  be  disclaimed  within  9  months  of 
the  date  of  the  creation  of  the  tenancy. 
However,  the  Service  requests 
comments  on  whether  or  under  what 
circumstances  (e.g..  tenancy  by  the 
entirety  ownership  of  a  personal 
residence)  the  rule  applicable  to 
unilaterally  severable  interests  should 
apply  to  interests  that  are  not 
unilaterally  severable. 

The  proposed  amendments  would 
extend  the  special  rule  in  §  25.2518- 
2(c)(4)(ii)  to  tenancies  created  after 
December  31,  1954,  and  on  or  before 
December  31,  1981.  the  entire  period 
during  which  section  2515  was  in  effect. 
In  addition,  the  special  rule  would  be 
expanded  to  include  tenancies  created 
on  or  after  July  14,  1988,  where  the 
spouse  of  the  donor  is  not  a  United 
States  citizen.  Under  section  2523(i)(3), 
the  creation  of  such  tenancies  is  also 
subject  to  the  rules  of  former  section 
2515  The  special  rule  reflects  the  gift 
tax  treatment  of  the  creation  of  a  joint 
tenancy  or  tenancy  by  the  entirety  that 
was  subject  to  section  2515.  The  relief 
afforded  by  the  special  rule  will  apply 
to  all  tenancies  that  were  subject  on 


creation  to  section  2515.  Under  the 
special  rule,  the  amount  that  the 
sur\iving  joint  tenant  can  disclaim  is 
dependent  on  the  amount  that  is 
includible  in  the  decedent's  gross  estate. 

3.  Disclaimer  of  Joint  Bank  Accounts 

The  proposed  regulations  provide 
specific  rules  to  address  the  disclaimer 
of  joint  bank  accounts.  Because  the 
transfer  creatmg  the  interest  in  the 
funds  remaining  in  the  bank  accoimt  at 
the  death  of  the  first  joint  tenant  to  die 
occurs  at  that  tenant's  death,  the  9- 
month  period  for  making  the  qualified 
disclaimer  commences  on  the  death  of 
the  first  joint  tenant. 

The  proposed  regulations  also  clarify 
that  a  surviving  joint  tenant  cannot 
disclaim  any  portion  of  the  account 
attributable  to  that  survivor's 
contribution  to  the  account.  These 
contributed  funds  are  property  owned 
by  the  survivor  during  the  cotenancy 
and  the  survivor  cannot  disclaim 
property  the  survivor  has  always  owned 
and  never  transferred.  Further,  the 
proposed  regulations  clarify  that  this 
rule  applies  even  if  only  one-half  of  the 
property  is  included  in  the  decedent'« 
gross  estate  under  section  2040(b) 
because  the  joint  tenants  are  married. 

The  proposed  regulations  also  clarify 
the  estate  tax  treatment  of  a  disclaimed 
interest  in  a  )oint  bank  account.  State 
law  generally  treats  a  disclaimant  as 
predeceasing  the  decedent  with  respect 
to  the  disclaimed  interest.  The 
disclaimed  interest  in  a  joint  bank 
account  (the  creation  of  which  is  treated 
as  an  incomplete  gift  under  the  gift  tax 
regulations),  would  lose  its  character  as 
joint  property  and  pass  through  the 
decedent's  probate  estate.  Accordingly, 
uinder  such  circumstances,  the  interest 
disclaimed  is  subject  to  inclusion  in  the 
decedent's  gross  estate  under  section 
2033,  rather  than  section  2040(a) 
(providing  for  inclusion  based  on  the 
contribution  of  each  tentint)  or  section 
2040(b)  (providing  for  inclusion  of  one- 
half  the  property  in  the  case  of  certain 
joint  tenancies  between  spouses).  The 
balance  of  the  accoimt  not  subject  to  the 
disclaimer  retains  its  character  as  joint 
property  and  is  includible  in  the 
decedent's  gross  estate  under  either 
section  2040(a)  or  section  2040(b). 

These  rules  are  also  made  applicable 
to  joint  brokerage  accounts,  since  the 
transfer  tax  treatment  of  these  accounts 
generally  parallels  the  treatment  of  joint 
bank  accounts.  See  Rev.  Rul.  69-148, 
1969-1  C.B.  226. 

Proposed  Effective  Dates 

The  amendments  to  §§  25.2518-l(a) 
and  25.2518-2(c)(3)  (substituting  the 
statutory  language  in  section 


2518(b)(2)(A)  "transfer  creating  the 
interest,"  for  "taxable  transfer")  and 
conforming  changes  to  §§  20.2041- 
3(d)(6)(i),  20.2046-1.  20.2056(d)-2(a) 
and  (b).  25.2511-l{c)(l),  25.2514- 
3(c)(5),  are  proposed  to  be  effective  for 
transfers  creating  the  interest  or  power 
to  be  disclaimed  made  after  the  date  of 
publication  as  final  r^ulations  in  the 
Federal  Register.  However.  Treasury 
and  the  IRS  do  not  view  these 
amendments  as  prescribing  any  new 
rules  for  applying  section  2518. 

The  amendments  to  §  25.2518-2(c)(4) 
(relating  to  the  disclaimer  of  joint 
property  and  bank  accounts)  are 
proposed  to  be  effective  for  disclaimers 
made  after  the  date  these  regulations  are 
pubUshed  in  the  Federal  Register  as 
final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  E.0. 12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  pubUc  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  vmtten 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  of  the  hearing  will  be  pubUshed 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Dale  Carlton,  Office  of  Ae 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However, 
persoimel  from  other  offices  of  the  IRS 
and  Treasury  Department  participated 
in  their  development. 
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List  of  Subjects 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

.Xccordingly,  26  CFR  parts  20  and  25 
are  proposed  to  be  amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16.  1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part: 

.Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  20.2041-3  is  amended 

as  follows: 

1.  Paragraph  (d)(6){i)  is  amended  by 
revising  the  first  sentence  and  by  adding 
a  new  second  sentence. 

2   Paragraph  (d)(6)(iii)  is  added. 

The  additions  and  revisions  read  as 
follows: 

§  20.2041-3    Powers  of  appointment 
created  after  October  21,  1942. 

***** 

(d)  •  *  • 

(6)(i)  A  disclaimer  or  renunciation  of 
a  general  power  of  appointment  created 
in  a  transfer  made  after  December  31, 
1976.  is  not  considered  to  be  the  release 
of  the  power  if  the  disclaimer  or 
renunciation  is  a  qualified  disclaimer  as 
described  in  section  2518  and  the 
corresponding  regulations.  For  rules 
relating  to  when  the  transfer  creating  the 
power  occurs,  see  §  25.2518- 
2(c)(3).  •   •   • 

*  •        •        •        • 

(iii)  The  first  and  second  sentences  of 
paragraph  (d)(6)(i)  of  this  section  are    ' 
effective  for  transfers  creating  the  power 
to  be  disclaimed  made  after  the  date  of 
publication  as  final  regulations  in  the 
Federal  Register. 

*  •         •         •         * 

Par.  3.  Section  20.2046-1  is  revised  to 
read  as  follows: 

§  20.2046-1     Disclaimed  property. 

^aj  This  section  shaii  apply  to  the 
disclaimer  or  renunciation  of  an  interest 
in  the  person  disclaiming  by  a  transfer 
made  after  December  31,  1976.  For  rules 
relating  to  when  the  transfer  creating  the 
interest  occurs,  see  §  25.2518-2  (c)(3) 
and  (c)(4)  of  chapter  12.  If  a  qualified 
disclaimer  is  made  with  respect  to  such 
a  transfer,  the  Federal  estate  tax 
provisions  are  to  apply  with  respect  to 
the  property  interest  disclaimed  as  if  the 


interest  had  never  been  transferred  to 
the  person  making  the  disclaimer  See 
section  2518  and  the  corresponding 
regulations  for  rules  relating  to  a 
qualified  disclaimer. 

(b)  The  first  and  second  sentences  of 
this  section  are  effective  for  transfers 
creating  the  interest  to  be  disclaimed 
made  after  the  date  of  publication  as 
final  regulations  in  the  Federal  Register. 

Par.  4.  Section  20.2056(d)-2  is 
amended  as  follows: 

1.  Paragraph  (a)  is  amended  by 
revising  the  first  sentence  and  adding  a 
new  sentence  after  the  first  sentence, 
and  paragraph  (b)  is  revised. 

2.  A  new  paragraph  (c)  is  added. 
The  additions  and  revisions  read  as 

follows: 

§2a2066<d)-2    Mantai  deduction;  effect  of 
dlscMmere  of  post-December  31,  1976 
trartsfers. 

(a)*   *   *  If  a  surviving  spouse 
disclaims  an  interest  in  property  passing 
to  such  spouse  from  the  decedent 
created  in  a  transfer  made  after 
December  31,  1976,  the  effectiveness  of 
the  disclaimer  will  be  determined  by 
section  2518  and  the  corresponding 
regulations.  For  rules  relating  to  when 
the  transfer  creating  the  interest  occurs, 
see  §  25.251&-2  (c)(3)  and  (c)(4)  of 
chapter  12.  '  *   * 

(b)  Disclaimer  by  a  person  other  than 
a  surviving  spouse.  If  an  interest  in 
property  passes  to  a  person  other  than 
the  surviving  spouse  fi-om  a  decedent, 
and  the  interest  is  created  in  a  transfer 
made  after  December  31. 1976,  and— 

(1)  The  f)erson  other  than  the 
surviving  spouse  makes  a  qualified 
disclaimer  with  respect  to  such  interest, 
and 

(2)  The  surviving  spouse  is  entitled  to 
such  interest  in  property  as  a  result  of 
such  disclaimer,  the  disclaimed  interest 
is  treated  as  passing  directly  from  the 
decedent  to  the  surviving  spouse.  For 
rules  relating  to  when  the  transfer 
creating  the  interest  occurs,  see 
§25.2518-2  (c)(3)  and  (c)(4)  of  chapter 
12. 

(c)  Effective  date.  The  first  and  second 
sentences  of  paragraphs  (a)  and  (b)  of 
this  section  are  effective  for  transfers 
creating  the  interest  to  be  disclaimed 
made  after  the  date  of  publication  as 
final  regulations  in  the  Federal  Register 

PART  2;>--GiFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

Par.  5.  The  aumonty  citation  for  part 
25  is  £unended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *  Section 
25.2518-2  is  also  issued  under  26  U.SiC. 
25ia(b).  •  •  * 


Par.  6.  Section  25.2511-1  is  amended 

as  follows: 

1   In  paragraph  (c)(1),  the  fourth 
sentence  is  revised. 

2.  A  new  paragraph  (c)(3)  is  added. 

The  additions  and  revisions  read  as 
follows: 

§  25.2511-1    Transfers  In  general. 

*         *         *         «         • 

(c)(1)  *  *  *  However,  in  the  case  of 

a  transfer  creating  an  interest  in 
property  (within  the  meaning  of 
§  25.2518-2  (c)(3)  and  (cj(4))  made  after 
December  31.  1976,  this  paragraph  (c)(1) 
shall  not  apply  to  the  donee  if,  as  a 
result  of  a  qualified  disclaimer  by  the 
donee  the  interest  passes  to  a  different 
donee.  *   *   * 
***** 

(3)  The  fourth  sentence  of  paragraph 
(c)(1)  of  this  section  is  effective  for 
transfers  creating  an  interest  to  be 
disclaimed  made  after  the  date  of 
publication  as  final  regulations  in  the 
Federal  Register. 
«         •         *         *         • 

Par.  7.  Section  25.2514-3  is  amended 
as  follows: 

1   Paragraph  (c)(5)  is  amended  by 
revising  the  first  sentence  and  adding  a 
new  second  sentence 

2.  A  new  paragraph  (c)(7)  is  added. 

The  additions  and  revisions  read  as 
follows: 

§  25.2514-3     Powers  of  appointment 
created  after  October  21,  1942. 

***** 

(c)  *  •  • 

(5)  *  *  *  A  disclaimer  or  renunciation 
of  a  general  power  of  appointment 
created  in  a  transfer  made  after 
December  31.  1976,  is  not  considered  a 
release  of  the  power  for  gift  tax  purposes 
if  the  disclaimer  or  renunciation  is  a 
qualified  disclaimer  as  described  in 
section  2.518  and  the  corresponding 
regulations.  For  rules  relating  to  when  a 
transfer  creating  the  power  occurs,  see 
§25.251&-2(c)(3).  •  •  * 
***** 

(7)  The  first  and  second  sentences  of 

paragraph  (5)  of  §  25.2514-3(c)  are 
effective  for  transfers  creating  the  power 
to  be  disclaimed  made  after  the  date  of 
publication  as  final  regulations  in  the 
Federal  Register 
•         *         »        »        * 

Par.  8.  Section  25.2518-1  is  amended 
as  follows: 

1.  Paragraph  (a)(1)  is  revised. 

2.  In  paragraph  (a)(2),  the  third, 
fourth,  and  fifth  sentences  of  the 
Example  are  revised  and  a  new  sentence 
is  added  after  the  third  sentence. 

3   A  new  paragraph  ia)(3)  is  added. 
The  additions  and  revisions  read  as 
follows: 


UMI 
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§  25.251  &-1    Ouallfted  dIsclaimerB  of 
property;  In  general. 

(a)  *  *  *  (1)  /n  general  The  rules 
described  in  §§25  2518-1  through 
25.2518-3  apply  to  the  qualified 
disclaimer  of  an  interest  in  property 
which  is  created  in  the  person 
disciaiming  bv  a  transfer  made  after 
December  31,  1976.  In  general,  a 
qualified  disclaimer  is  an  irrevocable 
and  unqualified  refusal  to  accept  the 
ownership  of  an  interest  in  property. 
For  rules  relating  to  iiie  determination 
of  when  a  transfer  creating  an  interest 
occurs,  see  §  25.251&-2(c)  (3)  and  (4). 

(2)  *  •  *  The  transfer  creating  the 
remainder  interest  in  the  trust  occurred  in 
1968.  See  §25.2511-l(c)(2).  Therefore, 
section  2518  does  not  apply  to  the  disclaimer 
of  the  remainder  interest  because  the  transfer 
creating  the  interest  was  made  prior  to 
Januarv  1,  1977.  If.  howRver.  \V  had  caused 
the  gift  to  be  incomplete  by  aiso  retaining  the 
pwwer  to  designate  the  person  or  persons  to 
receive  the  trust  principal  at  death,  and,  as 

a  result,  no  transfer  (within  the  meaning  of 
§25.2511-l(c)(2))  of  the  remainder  interest 
was  made  at  the  time  of  the  creation  of  the 
trust,  section  2518  would  apply  to  any 
disclaimer  made  after  W's  death  with  re8f>ect 
to  an  interest  in  the  trust  property. 

(3)  Section  25.2518-l(a)(l)  is  effective 
for  transfers  creating  the  interest  to  be 
disclaimed  made  after  the  date  of 
publication  as  final  regulations  in  the 
Federal  Register. 

«         «         •         *         * 

Par,  9.  Section  25,2518-2  is  amended 
as  follows: 

1.  Paragraph  (c)(3)  is  redesignated  as 
paragraph  (c}(3)(i). 

2.  Newly  designated  paragraph 
(c)(3)(i)  is  amended  as  follows: 

a.  In  the  first,  eighth,  and  eleventh 
sentences,  the  word  "taxable"  is 
removed  in  each  place  it  appears. 

b.  In  the  third  and  nintti  sentences, 
the  language  "taxable  transfer"  is 
removed  and  "transfer  creating  an 
interest"  is  added  in  each  place  it 
appears. 

c.  The  fourth,  fifth,  sixth,  and  seventh 
sentences  are  revised. 

d.  A  new  sentence  is  added  after  the 
fourth  sentence, 

3.  A  new  paragraph  Cc)(3)(ii)  is  added. 

4.  Paragraph  (c)(4)  is  revised. 

5.  In  paragraph  (c)(5).  Example  (7)  is 
revised, 

6.  In  paragraph  (c)(5).  Example  (9)  is 
redesignated  as  Example  (13)  and  newly 
designated  Example  (13)  is  revised, 

7.  In  paragraph  (c)(5).  Example  (8)  is 
redesignated  as  Example  (9)  and  newly 
designated  Example  (9)  is  revised. 

8.  In  paragraph  (c)(5).  Example  (10)  is 
redesignated  as  Example  (12)  and  the 
first  sentence  of  newly  designated 
Example  (12)  is  revised. 


9,  In  paragraph  (c)(5),  new  Examples 
(8).  (10),  (11).  (14),  and  (15),  are  added. 

The  additions  and  revisions  read  as 
follows: 

§25.2518-2     Requirements  tor  a  quatlfteo 
disclaimer. 

*         •         •         *         • 

(c)  •  *  * 

(3)(i)  *  *  *  With  respect  to  transfers 
made  by  a  decedent  at  death  or  transfers 
that  become  irrevocable  at  death,  the 
transfer  creating  the  interest  occurs  on 
the  date  of  the  decedent's  death,  even  if 
an  estate  tax  is  not  imposed  on  the 
transfer.  For  example,  a  bequest  of 
foreign-situs  property  by  a  nonresident 
alien  decedent  is  regarded  as  a  transfer 
creating  an  interest  in  property  even  if 
the  transfer  would  not  be  subject  to 
estate  tax.  If  there  is  a  transfer  creating 
an  interest  in  property  during  the 
transferor's  lifetime  and  such  interest  is 
later  included  in  the  transferor's  gross 
estate  for  estate  tax  purposes  (or  would 
have  been  included  if  such  interest  were 
subject  to  estate  tax),  the  9-month 
period  for  making  the  qualified 
disclaimer  is  determined  vdth  reference 
to  the  earlier  transfer  creating  the 
interest.  In  the  case  of  a  general  power 
of  appointment,  the  holder  of  the  power 
has  a  9-month  period  after  the  transfer 
creating  the  power  in  which  to  disclaim. 
If  a  person  to  whom  any  interest  in 
property  passes  by  reason  of  the 
exercise,  release,  or  lapse  of  a  general 
power  desires  to  make  a  qualified 
disclaimer,  the  disclaimer  must  be  made 
within  a  9-month  period  after  the 
exercise,  release  or  lapse  regardless  of 
whether  the  exercise,  release,  or  lapse  is 
subject  to  estate  or  gift  tax.  •  *  • 

(ii)  Sentences  1,  3  through  10,  and  12 
of  paragraph  (c)(3)(i)  of  this  section  are 
effective  for  transfers  creating  the 
interest  to  be  disclaimed  made  after  the 
date  of  publication  as  final  regulations 
in  the  Federal  Register. 

(4)  Joint  property — (i)  Interests  that 
are  unilaterally  severable.  Except  as 
provided  in  paragraph  (c)(4)(iv)  of  this 
section  with  respect  to  joint  bank 
accounts  and  joint  brokerage  accounts, 
in  the  case  of  an  interest  in  a  joint 
tenancy  with  right  of  survivorship  or  a 
tenancy  by  the  entirety  that  either  joint 
tenant  can  sever  unilaterally  under  local 
law,  a  quahfied  disclaimer  of  the 
interest  to  which  the  disclaimant 
succeeds  as  donee  upon  creation  of  the 
tenancy  must  be  made  no  later  than  9 
months  after  the  creation  of  the  tenancy. 
A  quahfied  disclaimer  of  the 
survivorship  interest  to  which  the 
survivor  succeeds  by  operation  of  law 
upon  the  death  of  the  first  joint  tenant 
to  die  must  be  made  no  later  than  9 
months  after  the  death  of  the  first  joint 


tenant  to  die.  See,  however,  section 
2518(b)(2)(B)  for  a  special  rule  in  the 
case  of  disclaimers  by  persons  under  age 
21.  Except  as  provided  in  paragraph 
(c)(4)(lii)  of  this  section  (with  respect  to 
certain  tenancies  in  real  property 
created  after  1954  and  before  1982  and 
certain  tenancies  created  on  or  after  )uly 
14, 1988),  the  interest  that  may  be 
disclaimed  within  9  months  after  the 
death  of  the  first  joint  tenant  to  die  is 
the  interest  to  which  the  disclaimant 
succeeds  by  right  of  survivorship, 
regardless  of  the  portion  of  the  property 
attributable  to  consideration  furnished 
by  the  disclaimant  and  regardless  of  the 
portion  of  the  property  that  is  included 
in  the  decedent's  gross  estate  under 
section  2040.  See  §  25.2518-2(c)(5), 
Example  (7). 

(ii)  Interests  that  are  not  unilaterally 
severable.  Except  as  provided^in 
paragraph  (c)(4)(iii)  of  this  section  with 
respect  to  interests  created  after  1954 
and  before  1982  and  certain  interests 
created  after  July  14, 1988,  if  an  interest 
in  joint  property  with  right  of 
survivorship  or  an  interest  held  as  a 
tenant  by  the  entirety  is  not  unilaterally 
severable  imder  local  law,  a  quaUfied 
disclaimer  of  the  interest  or  any  portion 
of  the  interest  must  be  made  no  later 
than  9  months  after  the  transaction 
creating  the  tenancy.  A  tenant  by  the 
entirety  or  other  cotenant  who  cannot 
luiilaterally  sever  the  interest  imder 
applicable  local  law  cannot  make  a 
quahfied  disclaimer  of  any  portion  of 
the  joint  interest  to  the  extent 
attributable  to  consideration  furnished 
by  that  tenant  even  if  the  disclaimer  is 
made  within  9  months  of  the  creation  of 
the  tenancy.  See  §  25.2518-2(c)(S), 
Example  (8). 

(iii)  Tenancies  in  real  property 
between  spouses  created  before  1 982 
and  certain  tenancies  in  real  property 
between  spouses  created  on  or  after  July 
14,  1988.  In  the  case  of  a  joint  tenancy 
between  spouses  or  a  tenancy  by  the 
entirety  in  real  property  created  after 
1954  and  before  1982  where  no  election 
was  made  under  section  2515,  or  a  joint 
tenancy  between  spouses  or  a  tenancy 
by  the  entirety  in  real  property  created 
on  or  after  July  14,  1988,  to  which 
section  2523(i)(3)  apphes  (relating  to  the 
creation  of  a  tenancy  where  the  spouse 
of  the  donor  is  not  a  United  States 
citizen),  the  surviving  spouse  must 
make  a  quahfied  disclaimer  no  later 
than  9  months  after  the  death  of  the  first 
spouse  to  die.  The  surviving  spouse  may 
disclaim  any  portion  of  the  joint  interest 
that  is  includible  in  the  decedent's  gross 
estate  imder  section  2040.  See 
§  25.2518-2(c)(5),  Examples  (9)  and 
(10). 
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(iv)  Special  rule  for  joint  bank  and 
brokerage  accounts  established  between 
spouses  or  between  persons  other  than 
hiisband  and  wife.  In  the  case  of  a 
transfer  to  a  joint  bank  account  or  a  joint 
brokerage  account,  if  a  transferor  may 
uniiateraliv  withdraw  the  transferor's 
own  contributions  from  the  account 
without  the  consent  of  the  other 
cotenant,  the  transfer  creating  the 
survivor's  interest  in  a  decedent's  share 
of  the  account  occurs  on  the  death  of  the 
deceased  cotenant.  Accordingly,  if  a 
surviving  joint  tenant  desires  to  make  a 
qualified  disclaimer  with  respect  to 
funds  contributed  by  a  deceased 
cotenant.  the  disclaimer  must  be  made 
within  9  months  of  the  cotenant's  death. 
The  surviving  joint  tenant  may  not 
disclaim  any  portion  of  the  joint 
account  attnbutable  to  consideration 
furnished  by  that  surviving  joint  tenant. 
See  §  25.2518-2(c)(5),  Examples  13,  14 
and  15.  regarding  the  treatment  of 
disclaimed  interests  under  sections 
2518.  2033  and  2040. 

(v)  Effective  date.  This  paragraph 
(c)(4)  is  effective  for  disclaimers  made 
after  the  date  of  publication  as  final 
regulations  in  the  Federal  Register. 

(5)  Examples.  '  '  ' 
***** 

Example  (7).  On  February  1, 1990,  A 
purt  na.sed  real  property  with  A's  funds.  Title 
to  the  property  was  conveyed  to  "A  and  B, 
as  joint  tenants  with  right  of  survivdtship." 
Under  applicable  state  law,  the  joint  interest 
is  unilaterally  severable  by  either  tenant.  B 
dies  on  May  1,  1997,  and  is  survived  by  A. 
On  January  1, 1998,  A  disclaims  the  one-half 
survivorship  interest  in  the  prop)erty  to 
which  A  succeeds  as  a  result  of  B's  death. 
.•\ssuming  that  the  other  requirements  of 
section  2518(b)  are  satisfied,  A  has  made  a 
qualified  disclaimer  of  the  one-half 
survivorship  interest  (but  not  the  interest 
retained  by  A  upon  the  creation  of  the 
tenancy,  which  may  not  be  disclaimed  by  A). 
The  result  is  the  same  whether  or  not  A  and 
B  are  married  and  regardless  of  the 
proportion  of  consideration  furnished  by  A 
and  B  in  purchasing  the  property. 

Example  18).  On  March  1, 1997,  A 
-purchases  a  parcel  of  real  property  that  is 
conveyed  to  A  and  A's  spouse,  B,  as  tenants 
by  the  entirety.  A  provides  the  consideration 
for  the  purchase.  Under  applicable  state  law, 
the  tenancy  cannot  be  unilaterally  severed  by 
either  tenant.  In  order  to  be  a  qualified 
disclaimer,  any  disclaimer  by  B  of  B's 
interest  in  the  property  must  be  made  within 
9  months  of  the  creation  of  the  tenancy  (i.e., 
within  9  months  of  March  1, 1997).  Since  A 
provided  the  entire  consideration  for  the 
property  and  the  tenancy  is  not  unilaterally 
severable,  A  may  not  disclaim  any  interest  in 
the  renancv 

Example  (9).  On  March  1,  1977,  H  and  W 
purchase  a  tract  of  vacant  land  which  is 
conveyed  to  them  as  tenants  by  the  entirety. 
The  entu^  consideration  is  paid  by  H.  H  does 
not  elect,  under  section  2515,  to  have  the 


UMI 


transaction  treated  as  a  transfer  for  purposes 
of  Chapter  12.  H  dies  on  June  1,  1997.  W  can 
disclaim  one-half  of  the  joint  interest  because 
this  is  the  interest  includible  in  H's  gross 
estate  under  section  2040(b).  Assuming  that 
W's  disclaimer  is  received  by  the  executor  of 
H's  estate  no  later  than  9  months  after  June 
1, 1997,  and  the  other  requirements  of 
section  251B(b)  are  satisfied,  W's  disclaimer 
of  one-half  of  the  property  would  be  a 
qualified  disclaimer  because  the  transfer 
which  created  W's  interest  is  treated  as  not 
occurring  until  H's  death,  since  no  election 
was  made  under  section  2515.  The  result 
would  be  the  same  if  the  property  was  held 
in  joint  tenancy  with  right  of  survivorship 
that  was  unilaterally  severable  under  local 
law. 

Example  (10).  Assume  the  same  facts  as  in 
example  (9)  except  that  the  land  was 
purchased  on  March  1, 1989,  and  W  is  not 
a  United  States  citizen.  W  has  until  9  months 
after  June  1, 1997,  to  make  a  qualified 
disclaimer,  and  can  disclaim  the  entire  joint 
interest  because  this  is  the  interest  includible 
in  H's  gross  estate  under  section  2040(a).  The 
result  would  be  the  same  if  the  property  was 
held  in  joint  tenancy  with  right  of 
survivorship  that  was  unilaterally  severable 
under  local  law. 

Example  (11).  In  1986,  spouses  A  and  B 
purchased  a  personal  residence  taking  title  as 
joint  tenants  with  right  of  survivorship. 
Under  applicable  state  law,  the  interest  in  the 
tenancy  may  be  unilaterally  severed  by  either 
party.  B  dies  on  July  10,  1997.  A  wishes  to 
disclaim  the  one-half  undivided  interest  to 
which  A  would  succeed  by  right  of 
survivorship.  If  A  makes  the  disclauner,  the 
property  interest  would  pass  under  B's  will 
to  their  child  C  C,  an  adult,  and  A  resided 
in  the  residence  at  B's  death  and  will 
continue  to  reside  there  in  the  futiue.  A 
continues  to  own  a  one-half  undivided 
interest  in  the  property.  Assuming  that  the 
other  requirements  of  section  2518(b)  are 
satisfied,  A  may  make  a  qualified  disclaimer 
with  respect  to  the  one-half  undivided 
survivorship  interest  in  the  residence  if  A 
delivers  the  written  disclaimer  to  the 
personal  representative  of  B's  estate  by  April 
10, 1998,  since  A  is  not  deemed  to  have 
accepted  the  interest  or  any  of  its  benefits 
prior  to  that  time  and  A's  occupancy  of  the 
residence  after  B's  death  is  consistent  with 
A's  retained  undivided  ownership  interest. 

Example  (12).  H  and  W,  husband  and  wifie, 

reside  in  state  X,  a  conomunity  property  state. 

*  *  * 

Example  (13).  On  July  1, 1990,  A  opens  a 
bank  account  that  is  held  jointly  with  B,  A's 
spouse,  and  transfers  $50,000  of  A's  money 
to  the  account.  A  and  B  are  United  States 
citizens.  A  can  regain  the  entire  account 
without  B's  consent.  The  transfer  is  not  a 
completed  gift  under  §  25.2511-l(h)(4).  A 
dies  on  August  15, 1997,  and  B  disclaims  the 
entire  amount  in  the  bank  account  on 
Octotier  15, 1997.  Assimiing  that  the 
remaining  requirements  of  section  2518(b) 
are  satisfied,  B  made  a  qualified  disclaimer 
under  section  2518(a)  because  the  disclauner 
was  made  within  9  months  after  A's  death  at 
which  time  B  had  succeeded  to  full 
dominion  and  control  over  the  account. 
Under  state  law,  B  is  treated  as  predeceasing 


A  with  respect  to  the  disclaimed  interest.  The 
disclaimed  account  balance  passes  through 
A's  probate  estate  and  is  no  longer  joint 
property  includiblp  'i^  Xs  gross  estate  under 
section  2040,  The  entire  account  is.  instead. 
includible  in  .-^'s  gross  estate  under  .section 
2033  The  result  would  be  the  same  if  A  and 
B  were  not  married 

Example  (14).  The  facts  are  the  same  as 
Example  (13).  except  that  B.  rather  than  A, 
dies  on  August  15.  1997.  A  may  not  make  a 
qualified  disclaimer  with  .'aspect  to  any  of 
the  funds  in  the  bank  account,  because  A 
furnished  the  funds  for  the  entire  account 
and  A  did  not  relinquish  dominion  and 
control  over  the  funds 

Example  (15).  The  facts  are  the  same  as 
Example  (I3j.  except  that  B  disclaims  40 
percent  of  the  funds  in  the  account.  Since, 
under  state  law.  B  is  treated  as  predeceasing 
A  with  respect  to  the  disclaimed  interest,  the 
40  percent  portion  of  the  account  balance 
that  was  disclaimed  passes  as  part  of  A's 
probate  estate,  and  is  no  longer  characterized 
as  |oint  property  This  40  percent  portion  of 
the  account  balance  is.  therefore,  includible 
in  As  gross  estate  under  section  2033.  The 
remaining  60  percent  of  the  account  balance 
that  was  not  disclaimed  retains  its  character 
as  joint  property  and.  therefore,  is  includible 
in  A's  gross  estate  as  provided  in  section 
2040(b).  Therefore.  30  percent  (V2  x  60 
percent)  of  the  account  balance  is  includible 
in  A's  gross  estate  under  section  2040(b),  and 
a  total  of  70  percent  of  the  aggregate  account 
balance  is  includible  in  As  gross  estate.  If  A 
and  B  were  not  married,  then  the  40  percent 
portion  of  the  account  subject  to  the 
disclaimer  would  be  includible  in  A's  gross 
estate  as  provided  in  section  2033  and  the  60 
percent  portion  of  the  account  not  subject  to 
the  disclaimer  would  be  includible  in  A's 
gross  estate  as  provided  in  section  2040(a), 
because  A  furnished  all  of  the  funds  with 
respect  to  the  account. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue, 
(FR  Doc.  96-21091  Filed  8-20-96;  8:45  ami 

BILLING  CODE  4830-01 -U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(MO  009-1009:  FRL-5558-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  Missouri's 
Federally  enforceable  operating  permit 
(FESOP)  program  contained  in  Missouri 
rule  10  CSR  10-6.065.  These  reusions 
are  designed  to  ease  the  administrative 
burden  on  the  state  and  on  affected 
sources  without  relaxing  environmental 
requirements. 
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DATES:  Comments  must  be  received  on 
or  before  September  20.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  Joshua  A.  Tapp,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue.  Kansas  Citv,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  .\  Tapp  at  (913)  551-7606. 
SUPPLEMENTARY  INFORMATION:  On  March 
13,  1996,  Missoun  submitted  a  request 
to  amend  the  State  Implementation  Plan 
(SIP)  to  incorporate  revisions  to  the 
FESOP  program  which  generally  affects 
intermediate  sources.  These  revisions 
include  a  provision  which  delays  the 
permit  application  deadlines  by  10 
months  for  smaller  intermediate 
sources,  and  a  provision  which  provides 
general  permits  for  qualifying 
intermediate  sources.  Both  of  these 
revisions  are  designed  to  ease  the 
administrative  burden  on  the  state  and 
on  intermediate  sources  vsithout 
relaxing  environmental  requirements. 

Additional  revisions  were  made  in 
response  to  comments  received  during 
Missouri's  rulemaking  process.  These 
revisions  clarify  the  meaning  of  the  rule 
and  improve  its  enforceability. 
Specifically,  these  revisions  clarify:  that 
public  participation  requirements  are 
applicable,  and  that  sources  are  subject 
to  enforcement  action  if  they 
inappropriately  apply  for  and  obtain  a 
general  FESOP  permit  and  it  is  later 
determined  that  they  do  not  quaUfy.  The 
revisions  also  clarify  the  meaning  of  the 
term  "threshold  level"  by  referencing  a 
definition  used  elsewhere  in  the 
Missouri  regulations. 

Other  revisions  were 
contemporaneously  made  to  rule  10 
GSR  10-6.065.  Most  of  these  changes 
affect  Missoiui's  basic  operating  permit 
program  for  small  sources.  This  program 
is  not  a  Federally  approved  program; 
therefore,  the  EPA  will  not  act  on  these 
revisions  in  this  action.  One  revision 
afl^ects  Missouri's  Title  V  operating 
permit  program.  This  revision  will  be 
addressed  in  a  later  EPA  action. 

EPA  Action:  The  EPA  is  proposing  to 
approve  the  revisions  that  pertain  to 
Missouri's  FESOP  (Intermediate) 
program  because  they  ease  the 
administrative  burden  of  the  program 
and  because  the  revised  program 
continues  to  meet  the  EPA's  FESOP 
criteria  contained  in  the  June  28, 1989, 
Federal  Register  notice  (54  FR  27274). 
The  EPA  is  not  proposing  action  on  the 
revision  to  Missouri's  Title  V  operating 
permit  program  or  the  multiple 
revisions  to  Missouri's  basic  permit 
program. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5.  U.S.C.  §  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substfmtial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govermnent 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the  EPA  certifies 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SEPs  on  such 
grounds  (Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct. 
1976);  42  U.S.C.  7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  plan 
revision,  the  state  and  any  affected  local 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  110 


of  the  CAA.  These  rules  may  bind  state 
and  local  govenunents  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  rules  being 
proposed  for  approval  by  this  action 
will  impose  new  requirements,  sources 
are  already  subject  to  these  regulations 
under  state  law.  Accordingly,  no 
additional  costs  to  state  or  local 
governments,  or  to  the  private  sector, 
result  from  this  action.  The  EPA  has 
also  determined  that  this  proposed 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  state  or  local 
governments  in  the  aggregate  or  to  the 
private  sector.  The  EPA  has  determined 
that  these  rules  result  in  no  additional 
costs  to  tribal  governments. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations,  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  8,  1996. 
Delores ).  Piatt, 
Acting  Regional  Administrator. 
(FR  Doc.  96-21284  Filed  8-20-96;  8:45  am] 
HLUNG  CODE  6560-eO-P 


40  CFR  Part  300 
FRL-6557-1] 

Nationa,  Oil  and  Hazardous  Substance 
Cent  ngency  Pollution  Plan;  National 
Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Gold  Coast  oil  site  from  the  National 

Priorities  List  (NPL);  Request  for 

comments. 

summary:  EPA,  Region  IV,  announces  its 
intent  to  delete  the  Gold  Coast  Oil  Site 
(Site)  in  Miami,  Dade  County,  Florida, 
from  the  NPL  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B,  40  CFR  part 
300;  the  National  Oil  and  Hazardous 
Substaihces  Pollution  Contingency  Plan 
(NCP)  promulgated  by  the  United  States 
Environmental  Protection  Agency  (EPA) 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Florida  (State) 
have  determined  that  all  appropriate 
response  actions  under  CERCLA  have 
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been  implemented  by  the  Potentially 
Responsible  Parties  and  that  no  further 
response  actions  are  needed.  Moreover, 
EP.-\  and  the  State  have  determined  that 
the  remedial  actions  conducted  at  the 
Site  to  date  have  been  protective  of 
public  health,  welfare,  and  tl  e 
environment. 

DATES:  Comments  on  the  proposed 
deletion  from  the  NPL  should  be 
submitted  no  later  than  September  20, 

1996 

ADDRESSES:  Comments  may  be  mailed  to 
Brad  lackson.  Remedial  Project 
Manakjer.  South  Superfund  Remedial 
Branch,  Waste  Management  Division, 
EF.\,  Region  IV.  345  Courtland  Street, 
N.E..  Atlanta.  GA  30365. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA, 
Region  IV.  public  docket  located  at  the 
regional  office.  The  deletion  docket  is 
available  for  viewing,  by  appointment, 
from  9:00  a.m.  to  4:00  p.m..  Monday 
through  Friday,  excluding  hoUdays. 
Requests  for  appointments  or  copies  of 
the  background  information  from  the 
EP.\  regional  office  should  be  directed 
to  Debbie  Jourdan,  EPA.  Region  FV, 
docket  office  at  345  Courtland  Street, 
N.E..  Atlanta.  Georgia.  30365.  Ms. 
Jourdan  may  also  be  contacted  by 
telephone  at  (404)  347-5059,  extension 
6217. 

Background  information  from  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  Florida 
International  University,  University 
Park  Campus  Library,  Rm.  AT-235. 
Miami,  Florida.  33199.  Appointments 
can  be  scheduled  to  review  the 
documents  locally  by  contacting  the 
library  at  (305)  348-2463. 

FOR  FURTHER  INFORMATION  CONTACT:    -- 
Brad  Jackson,  Remedial  Project 
Manager.  EPA.  Region  IV,  345  Courtland 
Street.  N.E..  Atlanta,  Georgia,  30365, 
(404) 347-2643. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA,  Region  IV,  announces  its  intent 
to  delete  the  Gold  Coast  Oil  Site  from 
the  NPL  (Appendix  B  of  the  NCP),  and 
request  comments  on  this  proposed 
deletion.  EPA  identifies  sites  that  pose 
a  significant  threat  to  public  health, 
welfare,  or  the  environment  and 
maintains  an  inventory  of  these  sites 
through  the  NPL.  Sites  on  the  NPL  may 
be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fxmd  (Fund). 
Pursuant  to  §  300.66(c)(8)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 


actions  if  new  or  changing  conditions 
warrant  such  actions. 

EPA  will  accept  comments 
concerning  the  proposed  deletion  of  this 
site  frt)m  the  NPL  until  September  20, 
1996. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  releases  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider,  in 
consultation  with  the  State  of  Florida, 
whether  any  of  the  following  criteria  are 
met: 

•  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required;  or 

•  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  cleanup  by 
responsible  parties  is  appropriate,  or 

•  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health, 
welfare,  or  the  environment  and, 
therefore,  undertaking  of  additional 
remedial  measures  is  not  appropriate. 

m.  Deletion  Procedures 

EPA,  Region  IV,  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete  this 
Site  from  the  NPL.  Comments  from  the 
local  community  may  be  the  most 
pertinent  to  the  deletion  decision.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  Site: 

•  EPA.  Region  IV,  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

•  The  State  has  concurred  vnth  the 
deletion  decision. 

•  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  newspapers 
and  has  been  distributed  to  appropriate 
federal,  state,  and  local  officials  and 
other  interested  parties. 

•  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

Deletion  of  a  site  from  the  NPL  does 
not  itself,  create,  alter,  or  revoke  and 
individual  rights  or  obUgations.  The 
NPL  is  designed  primarily  for 
information  piu-poses  and  to  assist 
Agency  management.  As  mentioned  in 
Section  II  of  this  Notice.  40  CFR  Section 
300.425(e)(3)  provides  that  deletion  of  a 
site  from  the  NPL  does  not  preclude 
ehgibility  for  future  Fund-financed 
response  actions. 

The  comments  received  during  the 
notice  and  comment  period  will  be 


evaluated  before  the  final  decision  to 
delete.  The  Region  v«ll  prepare  a 
Responsiveness  Summar}'.  if  necessary, 
which  will  address  any  comments 
received  during  the  public  comment 
period. 

A  deletion  occurs  when  the  EP.^ 
Regional  .'\dministrator  publishes  a 
notice  in  the  Federal  Register  The  NPL 
will  reflect  any  deletions  in  the  next 
final  update.  Public  notices  and  copies 
of  the  Responsiveness  Summary  will  be 
made  available  to  local  residents  by 
Region  IV. 

rV.  Basis  for  Intended  Site  Deletion 

The  Gold  Coast  Oil  Site  is  the  former 
location  of  an  oil  reclamation  facifity 
that  operated  over  an  11 -year  period. 
The  Site  is  approximately  two  acres  in 
size  and  is  located  in  a  mixed 
commercial,  industrial,  and  residential 
area  of  Miami.  Florida.  Poor 
housekeeping  practices  and  improper 
disposal  of  wastes  resulted  in  extensive 
contamination  of  surface  and  subsurface 
soils  at  levels  that  posed  a  threat  to 
human  health,  welfare  and/or  the 
environment.  The  underlying  Biscayne 
aquifer,  a  sole  source  of  drinking  water  - 
for  Dade  County,  was  also  extensively 
contaminated  at  levels  in  excess  of 
Federal  and  State  Drinking  Water 
Standards.  Concern  for  the  potential 
threat  to  the  public  and  impact  on  the 
local  drinking  water  supply  prompted 
the  inclusion  of  the  Site  on  the  National 
Priorities  List  (NPL)  in  September  1983. 

Numerous  studies  were  undertaken 
by  EPA  and  the  potentially  responsible 
parties  which  documented  the  nature 
and  extent  of  contamination.  The  scope 
and  results  of  these  studies  was 
summarized  in  detail  in  the  Interim  Site 
Close  Out  Report  and  in  other 
documents  contained  in  the  Site  file. 
Community  involvement  and  the  scope 
of  community  relation  activities  were 
also  documented  in  the  Interim  Site 
Close  Out  Report. 

Soil  remediation  began  in  March 

1989,  with  the  excavation  and  offsite 
disposal  of  683  tons  of  contaminated 
soils  and  hardened  waste  sludge.  An 
additional  200  cubic  yards  of 
contaminated  soil  was  excavated  and 
removed  for  offsite  disposal  in  March 

1990.  As  discussed  in  the  Interim  Site 
Close  Out  Report,  sampling  and  analysis 
of  soil  samples  verified  compliance  with 
the  ROD  cleanup  criteria. 

A  comprehensive  system  of 
groundwater  monitoring,  recovery,  and 
disposal  was  implemented  in  July  1990. 
Contaminated  groundwater  was 
recovered  through  a  series  of  wells  and 
treated  onsite  with  a  dual  column  air 
stripping  system  for  the  removal  of 
volatile  organic  compounds.  The  treated 
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groundwater  was  returned  to  the  aquifer 
through  onsite  injection  wells, 
upgradient  of  the  recover\'  system. 

Contaminant  levels  were  reduced 
dramatically  within  the  first  year  of 
operation  of  the  system.  Several 
modifications  were  eventually  made  to 
the  groundwater  recovery  system  to 
enhance  its  effectiveness.  A  summary  of 
anahtical  results  that  document  the 
performance  of  the  remedial  system  is 
provided  in  the  Site  Close  Out  Report, 
February  1996. 

EPA,  in  consultation  with  the  State, 
concluded  that  the  groundwater 
recovery  system  had  achieved  its  goal  in 
significantly  reducing  contaminant 
levels  within  the  aquifer,  and  that 
continued  operation  of  the  recovery 
system  would  not  provide  any  further 
reduction  in  contaminant  levels.  The 
system  was  deactivated  and  placed  in  a 
monitoring  mode  on  March  15, 1994. 

The  groundwater  recovery  and 
treatment  system  recovered  and  treated 
over  80  million  gallons  of  water. 
Operation  of  the  system  reduced 
contaminant  levels  by  approximately  99 
percent  and  essentially  eliminated  the 
dissolved  plume. 

Monitoring  of  the  Site  during  the 
period  May  through  November  1994, 
indicated  continued  compliance  with 
the  groundwater  performance  criteria, 
with  the  exception  of  periodic 
exceedances  of  TCE  and  PCE  in  the  two 
shallow  wells  located  near  the  center  of 
the  former  plume.  These  periodic 
exceedances  represented  very  small, 
isolated,  areas  of  contamination.  It  was 
theorized  that  these  exceedances  may  be 
the  result  of  residual  VOC 
contamination  in  soil  overlying  the 
groiuidwater.  However,  soil  gas  analysis 
conducted  in  proximity  to  monitoring 
wells  MW-11  and  MW-13,  in 
November  1994,  did  not  indicate  the 
presence  of  any  residual  contamination 
in  the  unsaturated  zone. 

In  a  final  effort  to  attain  permanent 
compliance  with  the  performance 
criteria  at  monitoring  wells  MW-11  and 
MW-13,  the  soil  surrounding  the  wells 
was  excavated  below  the  water  table. 
The  excavations  were  approximately  15- 
feet  square  by  15-feet  deep.  Although  a 
composite  soil  sample  from  each 
excavated  stockpile  did  not  indicate  the 
present  of  any  TCE  or  PCE,  initial 
sampling  of  the  groundwater  in  the  pits 
indicated  elevated  levels  of  TCE  and 
PCE.  The  pits  remained  open  for  several 
months  and  the  water  was  treated  using 
a  portable  compressor  and  air  spargers. 
A  summary  of  the  analytical  results  of 
the  sampling  of  groundwater  from  the 
pits  was  provided  in  the  Close  Out 
Report,  February  1996. 


As  documented  in  the  Close  Out 
Report,  TCE  and  PCE  concentrations 
decreased  with  time  and  stabiUzed  at 
levels  within  the  performance  criteria 
specified  in  the  ROD.  At  that  time,  the 
groundwater  remediation  was 
determined  to  be  complete,  smd  the  pits 
backfilled  with  clean  fill. 

Cleanup  of  the  Gold  Coast  Oil  site  is 
complete.  Approval  of  this  Close  Out 
Report  will  serve  as  certification  of 
completion  of  all  remedial  activities  at 
the  Gold  Coast  Oil  Site.  Based  on  the 
success  of  the  remedial  action,  only  one 
year  of  post -certification  monitoring 
will  be  performed.  Should  the  data 
indicate  no  significant  increase  in  the 
contaminant  levels  relative  to  the 
findings  of  the  "clean  closure" 
monitoring,  the  post -certification 
monitoring  may  cease.  However,  should 
the  post-certification  monitoring  show 
significant  increases  in  the  contaminant 
levels  relative  to  the  "clean  closure" 
monitoring,  EPA  may  extend  the  length 
of  the  post -certification  monitoring.  The 
commitment  by  the  PRPs  to  perform 
post-certification  monitoring  is 
provided  for  in  the  Consent  Decree  and 
the  plans  for  monitoring  described  in  a 
letter  from  the  PRPs  consultant  to  the 
EPA  Remedial  Project  Manager  dated 
April  17.  1992.  Performance  of  the  Post- 
Certification  monitoring,  however,  does 
not  preclude  the  deletion  of  this  Site 
fi-om  the  NPL. 

Removal  of  all  hazardous  substances 
from  the  Site  resulted  in  unlimited  use 
and  unrestricted  exposure  at  the  Site.  As 
a  result,  no  institutional  controls  were 
necessary  at  the  Site.  Since,  the  long- 
term  groimdwater  response  action  was 
not  certified  as  complete  within  the 
time  period  for  the  first  Five- Year 
Review,  a  review  was  conducted  and  • 
concluded  that  the  remedy  had  been 
effective  in  attaining  the  remedial  goals 
and  that  no  further  remedial  response 
was  necessary. 

EPA,  in  consultation  with  the  State, 
has  determined  that  all  necessary 
response  actions,  including  final 
attainment  of  the  groimdwater  cleanup 
criteria,  have  been  met  as  specified  in 
OSWER  Directive  9320.2-3A. 
Specifically,  confirmatory  sampling  has 
verified  that  the  ROD  cleanup  objectives 
for  the  soil  and  groundwater  have  been 
achieved  and  the  Site  is  protective  of 
public  health,  welfare  and  the 
environment.  These  documents  are 
available  for  review  by  calling  the 
Regional  Office  at  (404)  347-2643. 


Dated:  July  22, 1996. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  USEPA, 
Region  IV. 

[FR  Doc.  96-21178  Filed  &-20-96;  8:45  am) 
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Natlona.  0;i  ana  Hazardous 
Substances  Pollution  Contingency 
Plan^  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete 
Chemet  Company  Superfund  Site, 
Fayette  County,  Tennessee,  from  the 
National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  its 
intent  to  delete  the  Chemet  Company 
Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  PlSn  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Tennessee 
Department  of  the  Environment  and 
Conservation  (TDEC)  have  determined 
that  the  Site  poses  no  significant  threat 
to  public  health  or  the  environment  and, 
therefore,  further  remedial  measures 
pursuant  to  CERCLA  are  not 
appropriate. 

DATES:  Comments  must  be  submitted  on 
or  before  September  20,  1996. 

ADDRESSES:  Comments  may  be  mailed 
to:  Robert  West,  U.S.  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia 
30365. 

Comprehensive  information  on  this 
Site  is  available  for  viewing  through  the 
site  information  repositories  at  the 
following  locations:  Moscow  Qty  Hall. 
266  Fourth  Street,  Moscow,  TN,  38057. 
U.S.  EPA  Record  Center,  345  Courtland 
St..  N.E..  Atlanta,  GA.  30365. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  West,  U.S.  Environmental 
Protection  Agency,  345  Courtland 
Street,  N.E.,  Atlanta,  Georgia,  30365. 
404-347-3555  EXT.  2033,  or  1-600- 
435-9233.  EXT.  2033. 
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SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  4  announces  its  intent  to 
delete  the  Chemet  Company  Site  from 
the  National  Priorities  List  (NPL). 
Appendix  B  of  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  Part 
300,  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  these  sites.  As  described  in 
§  300.425(e)(3)  of  the  NCP.  sites  deleted 
fiDm  the  NPL  remain  ehgible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

The  EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
days  after  publication  of  this  docimient 
in  the  Federal  Register. 

n.  NPL  Deletion  Criteria 

Section  300. 425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  EPA, 
in  consultation  with  the  State  of 
Tennessee,  has  concluded  that  the 
Chemet  Company  Site  meets  the 
following  criteria  for  site  deletion: 

(i)  All  appropriate  fund-financed 
response  actions  have  been 
implemented;  and 

(ii)  All  appropriate  response  under 
CERCLA  has  beien  implemented. 

Even  if  a  sito  is  deleted  from  the  NPL, 
where  hazardous  substances  remain  at 
the  site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  EPA's  policy  is  that  a 
subsequent  review  of  the  site  will  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  site.  If  new  information  becomes 
available  which  indicates  a  need  for 
further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  the  application  of 
the  Hazardous  Ranking  System. 

in.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
EPA  Region  4  issued  a  Record  Of 
Decision  (ROD)  which  addressed  the 
Site  conditions,  quality  assurance  and 
control  during  construction,  and 
technical  criteria  for  satisfying  the 
completion  requirements;  (2)  a  notice 
has  been  published  in  the  local 
newspaper  and  has  been  distributed  to 
appropriate  federal,  state,  and  local 


officials  announcing  the  commencement 
of  a  30-day  public  comment  period  on 
EPA's  Notice  of  Intent  to  Delete;  (3)  All 
relevant  documents  have  been  made 
available  for  public  review  in  the  local 
Site  information  repositories;  and  TDEC 
has  concurred  with  the  proposed 
deletion  decision. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  ri^ts  or  obligations.  The 
NPL  is  designed  primarily  for 
information  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  VI  of  this  document, 
§  300.425(e)(3)  of  the  NCP  states  that 
deletion  of  a  Site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions. 

For  deletion  of  this  Site.  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  of  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  action  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  Regional  office. 

rV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  is  the 
Agency's  rationale  for  the  proposal  to 
delete  Chemet  Company  Site  from  the 
NPL. 

A.  Site  Background  and  History 

The  Chemet  Company  Site  was  an 
antimony  processing  facility.  Lead  laden 
ore  was  processed  at  the  facility  to  yield 
antimony.  Antimony  is  commonly  used 
as  a  fire  retardant  and  plastics 
strengthener.  During  the  years  of 
operation,  slag  from  the  furnaces  was 
systematically  stored  in  unsecured 
stockpiles  on  the  property.  Bins, 
containers,  and  barrels  of  slag  and  other 
waste  materials  were  also  stored  inside 
buildings,  pending  secondary  treatment 
for  disposal. 

B.  Engineering  Evaluation/Cost  Analysis 
(EE/CA) 

In  May  1993.  the  Site  was  referred  to 
the  EPA.  Region  4.  After  a  thorough 
review  of  Site  information.  EPA  staff 
concluded  the  Site  was  a  candidate  for 
cleanup  under  Superfund  Accelerated 
Cleanup  Model  (SACM)  Guidelines. 
Sampling  surveys,  conducted  in 
preparation  of  the  EE/CA  confirmed  the 
soil  was  contaminated  with  elevated 
levels  of  lead,  arsenic  and  antimony. 


Additionally,  the  poorly  secured  waste 
piles  posed  an  increased  risk  of  direct 
exposure  to  the  highly  concentrated 
lead  waste.  EP.^  staff  determined  that  a 
Non-Time  Critical  Removal  under 
SACM.  would  be  an  effective  method  to 
accomplish  the  remediation. 

The  Field  Investigation  (FI)  was 
developed  to  gather  sufficient 
information  to:  (1)  characterize  the  Site, 
(2)  define  contaminants  of  concern  and 
extent  of  contamination,  (3)  determine 
the  actual  or  potential  threat,  if  any,  the 
Site  poses  to  human  health  and/or  the 
environment,  and  (4)  aid  in  the 
development  of  removal/clean-up 
remedies  that  may  be  necessary  to 
address  any  threat  identified.  Sampling 
verified  the  soil  on-site  was 
contaminated  with  lead,  arsenic  and 
antimony. 

C.  Removal  Activities 

Phase  I  of  the  removal  activities 
consisted  of  excavating,  segregating,  and 
categorizing  the  contaminated  soil  over 
the  entire  Site.  Contaminated  areas  that 
reached  the  ball  field  of  the  LaGrange- 
Moscow  Elementary  School  were  the 
first  areas  addressed  in  the  removal 
activities.  A  minimum  of  six-inches  of 
soil  was  excavated  from  the  entire  Site. 
Samples  from  the  stockpiles  on-site 
were  sent  to  the  laboratory  for 
determination  of  proper  disposal 
methods.  The  results  of  the  laboratory 
analysis  verified  that  most  of  the 
contaminated  soil  could  be  disposed  of 
in  a  licensed  solid  waste  landfill. 
Contaminated  soil  previously  stored  in 
an  on-site  building,  needed  to  be 
disposed  of  in  a  licensed  hazardous 
waste  landfill  because  of  a  higher 
concentration  of  heavy  metals.  The  two 
abandoned  tractor  trailers  were 
pressured  washed  and  removed  from 
the  Site. 

Phase  II  of  the  removal  activities 
consisted  of  the  disposal  of  over  20,000 
tons  of  nonhazardous  contaminated  soil 
in  the  South  Shelby  Landfill,  Memphis, 
TN.  An  additional  600  tons  of 
hazardous  soil  were  disposed  of  by  the 
Laidlaw  Environmental  Services, 
Pinewood,  SC.  Laboratory  chemicals  on- 
site  were  inventoried,  segregated  into 
compatible  groups,  lab  packed,  and 
disposed  of  properly.  Contaminated 
metal  was  pressured  washed  and 
recycled  by  a  licensed  vendor.  Over  120 
dnmis  of  slag  and  37  boxes  of  raw  ore 
were  categorized  and  disposed  of 
properly.  The  on-site  buildings  were 
demolished,  pressured  washed,  and 
disposed.  The  on-site  private  well  was 
closed  according  to  State  regulations. 

After  the  contaminated  soil  had  been 
disposed  of  and  confirmation  sampling 
verified  that  on-site  soil  was  below 
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cleanup  levels,  the  entire  Site  was 
backfilled  with  a  six-inch  layer  of  clean 
soil.  Finally,  the  Site  was  seeded  with 
tail  fescue  grass  and  the  damaged  areas 
of  the  perimeter  fence  were  repaired. 
The  removal  activities  were  completed 
March  23. 1995.  The  total  cost  of 
cleanup  was  1.3  million  dollars. 

D.  Community  Relations  Activities 

In  accordance  with  the  requirements 
of  CERCLA  §  113(k)(2)(B)  and  §  117,  a 
Community  Relations  Plan  (CRP)  was 
developed  to  establish  a  framework  for 
community  relations  activities  at  the 
Chemet  Company  Site.  The  CRP  was 
finalized  January  1994.  EPA  held  a 
Public  Meeting  on  January  27,  1994,  to 
describe  the  Superfund  process  and  the 
plaimed  EE/CA  activities.  On  May  24, 
1994,  EPA  held  a  Public  Meeting  to 
describe  the  Superfund  Proposed 
Removal  Plan,  present  the  results  of  the 
EE/CA,  and  the  Streamline  Risk 
Assessment. 

E.  Summary  of  Operation  and 
Maintenance 

No  Operation  and  Maintenance 
(O&M)  is  necessary  at  this  Site. 

F.  How  Chemet  Company  Meets  NPL 
Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  EPA, 
in  consultation  writh  the  State  of 
Tennessee,  has  concluded  that  the 
Chemet  Company  Site  meets  the 
following  criteria  for  site  deletion: 


(i)  All  appropriate  fund-financed  response 
:tions  have  been  implemented;  and 
(ii)  All  appropriate  response  under 
CERCLA  has  been  implemented. 

G.  State  Concurrence  To  Delete  Chemet 
Company  Site 

The  State  of  Tennessee  concurred 
with  the  deletion  of  the  site  by  letter 
dated  July  11,1996. 

EPA,  in  consultation  vdth  the  State  of 
Tennessee,  has  concluded  that  the 
Chemet  Company  Site  meets  the 
following  criteria  for  site  deletion:  (1) 
EPA  and  the  State  of  Tennessee  have 
implemented  all  appropriate  response 
actions  required;  (2)  All  appropriate 
response  under  CERCLA  has  been 
implemented;  and  (3)  the  confirmation 
sampling  done  after  excavation 
activities  verified  that  the  Chemet  Site 
poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  taking  of  further  remedial 
measures  is  not  appropriate.  EPA  and 
the  State  of  Tennessee  believe  that  the 
above  listed  criterions  for  deletion  have 
been  met.  Subsequently,  EPA  is 


proposing  deletion  of  the  Chemet 
Company  Site  from  the  NPL.  Documents 
supporting  this  action  are  available  from 
the  local  repository . 

Dated:  July  15, 1996. 

A.  Stanley  Meiburg, 

Deputy  Regional  Administrator,  U.S.  EPA 
Region  4. 
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40CFR  Part  372 
fOPPTS^00104C;  FRL-5393-4] 
RIN  2070-AC71 

Addition  of  Facilities  in  Certain 
Industry  Sectors;  Toxic  Chemical 
Release  Reporting;  Community  Right- 
to-Know;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  In  the  Federal  Register  of 
Jime  27,  1996,  EPA  issued  a  proposed 
rule  to  add  seven  industry  groups  to  the 
list  of  industries  required  to  report 
under  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)  section  313  and  section  6607 
of  the  Pollution  Prevention  Act  of  1990 
(PPA).  Except  as  provided  in  this 
Notice,  the  period  for  accepting 
comments  on  the  proposed  rule  ends 
August  26, 1996.  EPA  has  added 
additional  information  to  the  public 
docket  prior  to  the  close  of  the  public 
comment  period.  This  information  is 
summarized  in  this  document.  To 
assure  that  the  pubUc  and  other 
interested  parties  may  review  and 
comment  on  the  additional  documents 
and  information,  EPA  is  extending  the 
comment  period  on  the  proposed  rule. 
EPA  is  requesting  comment  on  the 
additional  documents  and  information 
only.  Comments  must  be  confined  to  the 
contents  of  these  documents. 
DATES:  Comments  must  be  received  by 
September  4,  1996. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk,  TSCA  Document  Receipt 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G099,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Comments  containing  information 
claimed  as  confidential  must  be  clearly 
marked  as  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 


versions  of  comments  on  the  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspectiou.  Commeiits  ahuuld  inciudu 
the  docket  control  number  for  this 
document,  OPPTS-400104C  and  the 
EPA  contact  for  this  document.  Unit  III. 
of  this  document  contains  additional 
information  on  submitting  comments 
containing  information  claimed  as  CBI. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-400104C.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  ni.  of  this  docimient. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Crawford  at  202-260-1715,  e-mail: 
crawford.tim@epamail.epa.gov,  or  Brian 
Symmes  at  202-260-9121,  e-mail: 
symmes.brian@epamail.epa.gov,  or  the 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  5101,  401  M  St.,  SW.,  Washington. 
DC  20460,  Toll  free:  1-800-535-0202,  in 
Virginia  and  Alaska:  703-412-9877  or 
Toll  fi^eTDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  the  documents  listed  in  Unit 
rv.  of  this  document  are  available  from 
the  EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Sub- Set  entry  under  "Rules  and 
Regulations." 

I.  Introduction 

Current  EPCRA  section  313  reporting 
requirements  apply  to  facilities 
classified  in  the  manufacturing  sector 
(Standard  Industrial  Classification  codes 
20-39)  that  have  10  or  more  full-time 
employees,  and  that  manufacture, 
process,  or  otherwise  use  one  or  more 
listed  section  313  chemicals  above 
certain  threshold  amoimts.  EPA  has 
been  in  the  process  of  evaluating 
industry  groups  for  potential  addition 
under  EPCRA  section  313.  EPA  recently 
issued  a  proposed  rule  to  add  seven 
industry  groups  to  the  list  of  industries 
subject  to  EPCRA  section  313  reporting 
requirements  (61  FR  33588,  June  27, 
1996)  (FRL-5379-3). 
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II.  Description  of  Additional  Documents 
and  Information 

£PA  believes  that  the  revised 
interpretation  of  'otherwise  use"  for 
purposes  of  EPCRA  section  313 
threshold  calculations,  as  proposed  in 
the  [une  27.  1996  Federal  Register,  may 
affect  how  certain  facilities  currently 
covered  under  PIPCR^A  section  313 
report.  As  stated  in  the  proposal,  EPA 
does  not  anticipate  that  this  revised 
interpretation  will  significantly  change 
the  reporting  status  of  facilities 
operating  m  the  manufactxiring  sector 
because  the  revised  interpretation  is 
most  likely  to  impact  only  those 
facilities  that  are  in  the  business  of 
managing  waste  materials  from  other 
facilities.  In  the  proposal,  EPA 
requested  specific  comment  on  the 
nianber  of  facilities  within  the 
manufacturing  sector  that  this  revised 
interpretation  might  affect.  EPA  has 
continued  its  efforts  to  refine  its 
estimate  of  the  quantitative  impact  that 
a  revision  of  the  otherwise  use 
interpretation  might  have  on  reporting 
facilities  This  Federal  Register 
document  is  to  notify  interested  parties 
that  EP.^  has  added  information  to  the 
doc.ket  estimating  the  potential  impact 
of  the  revised  interpretation  of 

otherwise  use"  that  includes  receipt  of 
chemicals  for  the  purposes  of  further 
waste  management  activities  on 
facilities  currently  covered  under 
EPCR.\  section  313.  This  information 
also  relates  to  RCRA  Subtitle  C 
Hazardous  Waste  facilities  receiving 
materials  from  manufacturing  facilities 
currently  reporting  to  TRI.  This 
information  is  available  for  public 
review  and  comment,  and  is  contained 
in  a  document  entitled  Effects  of 
Modified  TRI  Otherwise  Use 
Interpretation  on  Manufacturing 
Facilities  and  Other  Waste  Treatment 
and  Disposal  Facilities  (Ref  1). 

It  has  come  to  EPA's  attention  that  the 
docimient  entitled  Interpretive 
Guidance  for  Revised  Interpretation  for 
Otherwise  Use  has  not  been  readily 
available.  By  this  Federal  Register 
Notice,  EPA  is  notifying  all  interested 
parties  that  this  document  has  been 
placed  in  the  public  docket  and  that  it 
is  readily  available. 

In  addition.  EPA  is  providing 
additional  information  on  potential 
impacts  of  the  proposed  rule  on  small 
entities  m  the  document  entitled: 
Estimated  Impacts  on  Small  Entities: 
Refined  Estimation  of  Company 
Revenue  and  Impacts  (Ref.  2).  In 
particular,  this  document  provides 
additional  data  on  the  distribution  of 
company  revenue  and  employment 
within  selected  non-manufacturing  SIC 


codes,  the  average  number  of  facilities 
per  company,  and  revenue  and 
employment  data  sorted  by  the  Small 
Business  Administradon's  SIC  code- 
sp>ecific  size  standards. 

HI.  Rulemaking  Record 

A  record  has  been  established  for  this 
ndemaking  under  docket  number 
"OPPTS-400104C"  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  noon  to  4  p.m., 
Monday  thrcugh  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center  {NQC),  located  at  EPA 
Headquarters,  Rm.  E-B607,  401  M  St., 
SW.,  Washington,  DC  20460. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential,"  "CBI,"  or 
other  appropriate  designation. 
Comments  not  claimed  as  confidential 
at  the  time  of  submission  v^U  be  placed 
in  the  public  file.  Any  comments 
marked  as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  person  submitting 
comments  claimed  to  be  confidential 
must  prepare  a  nonconfidential  public 
version  of  the  comments  in  triplicate 
that  EPA  can  put  in  the  public  file. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic€>epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  described  above  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  pai>er  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

rV.  References 

1.  USEPAyOPPT.  Effects  of  Modified 
TRI  Otherwise  Use  Inteqpretation  on 
Manufacturing  Facilities  and  Other 
Waste  Treatment  and  Disposal 
Facilities.  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
(1996). 

2.  USEPA/OPPT.  Estimated  Impacts 
on  Small  Entities:  Refined  Estimates  of 


Company  Revenue  and  Impacts..  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  {1996). 

3.  USEPA/OPPT.  Interpretive 
Guidance  for  Revised  Interpretation  for 
Otherwise  Use.  U.S.  Environmental 
Protection  Agencv.  Washington,  DC 
(1996). 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements,  Toxic 
chemicals. 

Dated:  August  16,  1996. 
Lyrm  R.  Goldman. 

Assistant  Administrator,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc  96-21343  Filed  8-20-96:  8:45  am] 

BILUNQ  CODE  «5«0-60-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC52 

Disaster  Housing  Resources  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  advance  notice  of 

proposed  rulemaking  gives  notice  of 
FEMA's  mtent  to  divest  itself  of  its 
inventory  of  mobile  homes  and  travel 
trailers  which  serve  as  disaster 
temporary  housing  and  to  devolve  this 
portion  of  the  housing  program  to  the 
States.  We  invite  public  comments  on 
the  devolvement  process  and  program 
development  concerning  State- 
administered  disaster  housing  resources 
programs. 

DATES:  Comments  should  be  received  by 
September  20.  1996. 
ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW,, 
room  840,  Washington,  DC  20472, 
(facsimile)  (202)  646^536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agnes  C.  Mravcak.  Chief.  Housing 
Resources  Branch,  Human  Services 
Division,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agencv,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-3660, 
(facsimile)  (202)  646-2730. 
SUPPLEMENTARY  INFORMATION:  On  March 
23,  1995.  FEM^A's  report  to  the  steering 
committee.  National  Performance 
Review  Phase  II,  recommended  that 
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FEM^  divest  itself  of  its  inventory  of 
mobile  homes  and  travel  trailers  which 
serve  as  disaster  temporary  housing  and 
devolve  this  portion  of  the  housing 
program  to  the  States. 

The  need  for  providing  actual 
stractures  to  serve  as  disaster  temporary 
housing  is  infrequent.  The  requirement 
occujTS  only  when  homes  are  so  badly 
damaged  they  cannot  be  repaired 
quickly  and  when  the  amount  of 
available  rental  housing  in  the  area  is 
insufficient  to  accommodate  the  number 
of  applicants  requiring  temporary 
housing. 

Historically,  an  average  of 
approximately  two  percent  of  all 
disaster  housing  assistance  provided 
was  in  the  form  of  a  created  resource. 
However,  FEMA  beheves  the  resources 
of  various  State  agencies  can  be 
mobilized  to  provide  this  housing  in  a 
timely  and  cost  efficient  manner. 

FEMA  will  continue  to  administer 
that  portion  of  the  housing  program  that 
provides  eligible  applicants  with  direct 
financial  assistance  to  repair  their 
homes  or  rent  other  living 
accommodations.  FEMA  will  also 
continue  to  make  applicant  ehgibility 
determinations  and  refer  those  requiring 
created  housing  to  the  State. 

FEMA  and  the  State  will  enter  into  a 
cooperative  agreement  under  which  the 
State  will  perform  the  housing  mission 
with  appropriate  program  and 
administrative  funding  from  FEMA, 
through  the  agreement  or  through  a 
disaster  grant.  Details  on  the  funding 
mechanism  have  yet  to  be  determined. 

Dated:  July  31,1996. 
William  C.  Tidball. 

Associate  Director,  Response  and  Recovery. 
[PR  Doc.  96-21295  Filed  8-20-96;  8:45  am] 

BILUNG  CODE  8718-02-* 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  540 
[Docket  No.  94-06] 

Financial  Responsibility  Requirements 
for  Nonperformance  of  Transportation 

agency:  Federal  Maritime  Commission. 
ACTION:  Further  notice  of  proposed 
rulemaking;  Extension  of  time  to 
comment. 

SUMMARY:  The  proposed  rule  in  this 
proceeding  (61  FR  33059,  June  26, 1996) 
would,  inter  alia,  remove  the  current 
$15  million  coverage  ceiling  for 
nonperformance  of  transportation  by 
passenger  vessel  operators,  and  replace 
the  ceiling  wdth  sliding-scale  coverage 
requirements  keyed  to  passenger  vessel 


operators'  financial  rating,  length  of 
operation  in  United  States  trades  and 
satisfactory  explanation  of  claims  for 
nonperformance  of  transportation.  At 
the  request  of  American  Classic  Voyages 
Co.,  and  good  cause  appearing,  the  time 
for  filing  comments  on  the  proposed 
rule  is  enlarged  to  September  25,  1996. 
DATES:  Comments  due  on  or  before 
September  25,  1996. 
ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  ^  Joseph  C. 
Polking,  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St., 
NW.,  Washington,  DC  20573-0001, 
(202)  523-5725 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakie,  Director,  Bureau  of 
Tariffs  Certification  and  Licensing, 
Federal  Maritime  Commission,  800 
North  Capitol  St.,  NW.,  Washington,  DC 
20573-0001,  (202)  523-5796. 
SUPPLEMENTARY  INFORMATION:  None. 
Joseph  C.  Polking. 
Secretory. 

[FR  Doc.  96-21240  Filed  8-20-96;  8:45  am] 
BILUNG  CODE  e730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No  87-258;  FCC  96-<}17] 

Advanced  Television  Systems  and 
Their  Impact  on  the  Existing  Television 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is 
continuing  the  process  for 
implementation  of  the  next  era  of 
broadcast  television:  digital  television 
(DTV)  service.  In  this  action,  the 
Commission  proposes  policies  for 
developing  the  initial  DTV  Table  of 
Allotments,  procedures  for  assigning 
DTV  fi^uencies,  and  plans  for 
spectrum  recovery.  The  Commission 
also  proposes  technical  criteria  for  the 
allotment  of  additional  DTV  frequencies 
and  provides  a  draft  DTV  Table  of 
Allotments.  These  proposals  are 
intended  to  provide  frequencies  on 
which  broadcasters  wdll  operate  digital 
television  service  and  to  plan  for 
recovery  of  spectrum  from  television 
service  for  other  uses. 
DATES:  Comments  must  be  received  on 
or  before  November  22, 1996,  and  reply 


>  The  Commission  also  requests,  but  does  not 
require,  that  commenters  submit  an  electronic  copy 
of  their  comments  in  ASCII,  WordPerfect  or 
Microsoft  Word  format 


comments  on  or  before  December  23, 
1996. 

ADDRESSES:  Federal  Commimications 
Commission.  1919  M  Street,  N.W., 
Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  COWTACT: 
Bruce  Franca  (202-418-2470),  Alan 
Stillwell  (202-418-2470)  or  Robert 
Eckert  (202-428-2470),  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Sixth 
Further  Notice  of  Proposed  Rule  Making 
in  MM  Docket  No.  87-268,  F(X  96-317. 
adopted  July  25, 1996.  The  full  text  of 
this  decision  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street,  N.W..  Washington, 
D.C.  The  complete  text  of  this  decision 
also  may  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street,  N.W.,  Washington,  D.C. 
20036,  (202-857-3800). 

Summary  of  the  Sixth  Further  Notice  of 
Proposed  Rule  Making 

1.  In  this  action,  the  Commission  is 
continuing  the  DTV  implementation 
process  by  proposing  policies  for 
developing  the  initial  DTV  allotments 
and  procedures  for  assigning  DTV 
frequencies  to  broadcasters.  The 
Commission  also  proposed  technical 
criteria  for  the  allotment  of  additional 
DTV  frequencies  and  provided  a  draft 
DTV  Table  of  Allotments.  The  draft 
Table,  which  shows  how  digital 
frequencies  might  be  allotted  in 
individual  markets,  is  based  on  the 
principles  of  accommodating  all  eUgible 
broadcasters,  replicating  existing  service 
areas,  and  sound  spectrum  management. 
The  Commission  stated  that,  while  it 
expects  the  final  DTV  Table  of 
Allotments  to  be  based  on  these 
principles,  the  Table  issued  in  this 
Further  Notice  is  a  draft  and  revisions 
are  anticipated.  The  Commission's  staff 
will  work  with  broadcasters  and  other 
parties  to  revise  the  Table  as 
appropriate.  The  Commission  said  that 
its  goals  in  this  phase  of  the  proceeding 
are  to  ensure  that  the  spectrum  is  used 
efficiently  and  effectively  through 
reUance  on  market  forces,  and  to  ensure 
that  the  introduction  of  digital 
television  fully  serves  the  public 
interest. 

2.  The  Commission  is  proposing 
several  primary  objectives  for  guiding 
the  development  of  DTV  allotments  and 
assignments  to  ensure  that  broadcasters 
will  be  able  to  transition  their 
transmitting  facilities  to  DTV  service. 
The  first  of  these  principles  is  to  fully 
accommodate  all  eligible  broadcasters, 
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i.e..  the  Commission  will  attempt  to 
provide  a  second  channel  for  DTV 
service  for  all  existing  NTSC 
broadcasters.  Eligible  broadcasters 
include:  (1)  all  full  service  television 
broadcast  stations  licensees;  (2) 
permittees  authorized  as  of  October  24, 
1994:  and  (3)  all  parties  with 
applications  for  a  construction  permit 
on  file  as  of  October  24,  1991,  who  are 
ultimately  awarded  full-service 
broadcast  station  licenses.  This 
approach  would  ensure  that  all  full 
service  broadcasters  are  able  to  provide 
digital  T\'  service. 

3  The  second  objective  is  to  provide, 
to  the  extent  possible,  all  existing 
broadcasters  with  a  DTV  service  area 
that  is  comparable  to  their  existing 
NTSC'  service  area  (service  replication). 
Broadcasters  would  thus  be  assigned 
chaimels  that  replicate  the  service  areas 
of  their  existing  stations. 

4  The  third  ob)ective  is  to  attempt  to 
minimize  all  unavoidable  interference 
without  preference  to  either  NTSC  or 
DTV  service.  The  proposed  allotment 
approach  would  balance  unavoidable 
interference  among  both  NTSC  and  DTV 
stations  equally. 

5.  The  Commission  stated  that  it 
intends  to  consider  a  spectrum  plan 
under  which  all  future  digital  TV 
service  would  eventually  be  located  in 
a  core  region  of  the  existing  VHF  and 
UHF  broadcast  spectrum,  namely  the 
spectrum  at  VHF  channels  7-13  and 
UHF  channels  14-51.  This  is  the  area  of 
the  TV  spectrum  that  is  technically  best 
suited  for  the  transmission  of  DTV. 
Under  this  plan,  the  Commission  would 
attempt  to  provide  all  broadcasters  with 
access  to  a  6  MHz  channel  for  DTV 
broadcasting  wathin  the  core  region. 
Because  of  the  limited  availability  of 
spectrum  and  the  need  to  accommodate 
all  existing  facilities  with  minimal 
interference  among  stations,  however, 
some  broadcasters  would  be  provided 
transition  DTV  channels  outside  this 
area.  These  broadcasters  would  move 
their  DTV  operations  to  a  channel  in  the 
core  spectrum  when  one  became 
available.  This  plan  would  permit  the 
eventual  recovery  of  138  MHz  of 
spectrum  nationwide.  This  spectnmi 
wold  be  obtained  from  the  lower  VHF 
channels,  i.e..  channels  2-6,  and  the 
upper  UHF  channels,  i.e..  channels  52- 
69  The  Commission  further  observed 
that  this  plan  may  facilitate  the  early 
recovery  of  channels  60-69. 

6.  The  FNPRM  also  asks  for  comment 
on  an  option  suggested  by  the 
Association  of  Maximum  Service 
Television,  Inc.  This  approach  would 
not  attempt  to  concentrate  DTV 
allotments  in  a  core  area  of  the 
spectrum.  Since  all  channels  would  be 
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available,  such  an  approach  could 
theoretically  provide  for  some  degree  of 
improved  service  area  replication  and 
interference  performance.  Such  an 
approach  might  also  have  less  impact  on 
low  power  TV  and  TV  translator 
stations.  On  the  other  hand,  this  option 
would  place  more  DTV  stations  on 
channels  that  are  less  desirable  for 
broadcast  operations.  Further,  early 
recovery  of  spectnun  would  be  more 
difficult  and  therefore  less  likely. 

7.  The  Commission  also  presented  a 
number  of  proposals  for  other  policies, 
procedures  and  technical  criteria  to  be 
used  in  allotting  DTV  channels.  These 
proposals  include:  (1)  specifying  the  use 
of  existing  NTSC  transmitter  site 
coordinates  as  the  reference  points  for 
the  new  DTV  allotments;  (2)  deleting  all 
existing  vacant  NTSC  allotments  to 
provide  sufficient  spectrum  for  DTV 
and,  where  feasible,  replacing  deleted 
NTSC  vacant  noncommercial  allotments 
with  new  DTV  allotments;  (3)  avoiding 
the  use  of  TV  channels  3.  4,  and  6  to 
minimize  interference  to  cable  terminal 
devices,  VCRs  and  FM  radio  service; 
and,  (4)  protecting  land  mobile 
authorizations  on  channels  14-20.  In 
addition,  the  Commission  requested 
comments  and  proposals  regarding  an 
appropriate  frequency  labeling  scheme 
for  DTV  service. 

8.  The  Commission  proposed  to 
continue  the  secondary  status  of  low 
power  TV  and  TV  translator  stations. 
However,  it  requested  comment  on  ways 
in  which  to  minimize  the  impact  on  low 
power  operations. 

9.  The  construction  of  an  actual  Table 
of  Allotments  is  an  extremely  complex 
and  difficuh  task.  To  fulfill  this  task,  the 
Commission's  our  staff  has  developed 
sophisticated  operations  research 
methodology  and  computer  software 
that  provides  the  capability  to  produce 
allotment/assignment  table  based  on 
alternative  policy  plans  and  to 
incorporate  alternate  allotment  schemes 
that  may  be  negotiated  by  broadcasters. 

10.  Tne  Commission  proposed  an 
initial  DTV  Table  of  Allotments  that  is 
based  on  the  principles,  policies  and 
methodologies  described  above.  This 
Table,  which  provides  a  DTV  allotment 
for  all  1578  eligible  broadcasters  and 
also  allows  for  an  additional  143  DTV 
allotments  to  be  reserved  for  future 
noncommercial  use,  meets  all  of  the 
Commission's  proposed  policy 
objectives. 

11.  The  Commission  stated  that  it 
intended  to  provide  broadcasters  an 
opportimity  to  negotiate  changes  to  the 
proposed  DTV  Table  of  Allotments  and 
would  consider  such  negotiated  changes 
in  the  development  of  the  final  DTV 
Table.  Specifically,  the  Commission 


indicated  that  it  will  permit 
broadcasters  within  a  community  to 
exchange  among  themselves  their 
designated  allotments.  It  also  stated  that 
it  will  permit  broadcasters  to  develop 
alternative  allotment/assignment  plans 
for  their  local  area. 

12.  The  Commission  stated  that, 
consistent  with  its  proposal  to  eliminate 
all  existing  vacant  allotments,  it  will  not 
accept  additional  applications  for  new 
NTSC  stations  that  are  filed  after  30 
days  from  the  publication  of  this 
Further  Notice  in  the  Federal  Register. 
This  will  provide  time  for  filing  of  any 
applications  that  are  currently  under 
preparation.  The  Commission  stated 
that  as  it  processes  the  applications  on 
file  now  and  those  that  are  filed  before 
the  end  of  this  filing  opportunity,  it  will 
continue  its  current  policy  of 
considering  requests  for  waiver  of  its 
1987  fi^eze  Order  [Order.  RM-5811, 
Mimeo  No.  4074.  released  July  17, 
1987),  on  a  case-by-case  basis.  When 
applications  for  new  stations  are 
accepted  for  filing,  the  Commission  will 
continue  its  process  of  issuing  Public 
Notices  that  "cut-off  the  opportunity 
for  filing  competing,  mutually-exclusive 
applications.  In  connection  with  these 
cut-off  notices,  it  will  allow  additional 
competing  applications  to  be  filed  after 
the  end  of  this  filing  opportunity.  The 
Commission  indicated  that  while  it 
anticipates  that  these  applications  for 
new  NTSC  TV  stations  on  e.xisting 
allotments  will  not  have  a  significant 
negative  impact  on  the  development  of 
the  DTV  Table  of  Allotments,  it  reserves 
the  right,  in  specific  cases,  to  determine 
that  the  public  interest  is  better  served 
if  they  are  not  granted,  granted  only  if 
amended  to  specify  reduced  facihties,  or 
granted  only  with  a  condition  that  limits 
the  interference  that  the  station  would 
be  allowed  to  cause. 

13.  The  Commission  stated  that  it  also 
will  not  accept  petitions  for  rule  making 
proposing  to  amend  the  existing  TV' 
Table  of  Allotments  in  Section  73.606(b) 
of  the  rules,  47  CFR  Section  73.606(b), 
to  add  an  allotment  for  a  new  NTSC 
station.  Other  petitions  to  amend  the  TV 
Table  of  Allotments  (for  example, 
proposing  to  change  a  station's 
commimity  of  license  or  altering  the 
channel  on  which  it  operates,  including 
changes  in  which  channel  allotment  in 

a  community  is  reserved  for 
noncommercial  educational  use)  can 
continue  to  be  filed,  but  any  such 
changes  to  the  table  that  include  a 
modification  of  a  station's  authorization 
will  be  conditioned  on  the  outcome  of 
this  DTV  rule  making  proceeding.  This 
termination  of  the  opportunity  to  file 
petitions  to  add  NTSC  allotments  for 
new  stations  is  effective  as  of  the  close 
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of  business  on  the  date  of  adoption  of 
this  Further  Notice.  Any  petitions  that 
are  currently  on  file  and  any  rule 
making  proceedings  that  are  currently 
open  will  be  addressed  on  a  case-by- 
case  basis,  taking  into  account  the 
impact  on  the  draft  DTV  allotment  table. 
For  those  pending  cases  in  which  a  new 
NTSC  channel  is  allotted,  the 
Commission  will  make  an  exception  to 
its  decision  to  cease  accepting 
applications  for  new  NTSC  stations,  and 
the  accompanying  allotment  Report  and 
Order  will  specify  the  period  of  time  for 
filing  applications. 

14.  The  Commission  stated  that  its 
decision  to  cease  accepting  applications 
for  new  NTSC  TV  stations  30  days  after 
publication  of  this  Further  Notice  in  the 
Federal  Register  and  new  petitions  for 
rule  making  to  add  new  NTSC 
allotments  immediately,  as  indicated 
above,  is  based  on  the  need  to  preserve 
the  available  spectrum  for  use  by  new 
DTV  stations  during  the  transition.  The 
draft  DTV  Table  provided  herein  was 
developed  on  the  assumption  that  the 
existing  vacant  NTSC  allotments  for 
which  no  construction  permit 
application  is  pending  wall  be  deleted. 
It  is  necessary  to  delete  these  allotments 
in  order  to  provide  a  DTV  allotment  for 
all  eligible  broadcast  stations.  The 
Commission  also  stated  that  it  is 
necessary  to  terminate  the  licensing  of 
new  NTSC  as  quickly  as  possible  in 
order  to  begin  the  process  of 
transitioning  to  DTV  service.  To 
continue  to  accept  new  applications  for 
NTSC  stations,  now  that  the  actual  start 
of  this  new  service  is  approaching, 
could  potentially  prolong  the  transition 
process.  The  Commission  indicated  that 
the  additional  30  day  period  it  has 
provided  for  filing  new  apphcations  for 
NTSC  construction  f>ermits  wrill 
accommodate  any  parties  who  may  be 
in  the  process  of  preparing  such 
applications  now.  Accordingly,  as 
allowed  under  Section  553  (b)  and  (d) 
of  the  Administrative  Procedures  Act, 
the  Commission  found  that  there  is  good 
cause  for  implementing  these  new 
policies  without  a  notice  and  comment 
procedure  and  that  such  a  procedure 
would  be  contrary  to  its  efforts  to 
implement  DTV  service. 

15.  With  regard  to  modifications  of 
existing  stations,  the  Commission  stated 
that  it  is  concerned  that  the  service  area 
replications  to  be  provided  by  the  draft 
Table  set  forth  herein  could  be 
substantially  affected  if  stations  make 
changes  to  their  technical  operations, 
i.e.,  maximum  effective  radiated  power 
(ERP),  antenna  height  above  average 
terrain  (HAAT),  and  transmitter 
locations  from  this  point  on. 
Furthermore,  continuing  changes  in 


station  operations  could  ciffect 
broadcasters  ability  to  comment 
meaningfully  on  the  proposed  Table  and 
our  ability  to  finalize  the  DTV  Table  of 
Allotments.  The  Commission  indicated, 
however,  that  it  is  also  concerned  that 
fi-eezing  modifications  to  existing  NTSC 
stations  could  pose  hardships  for 
broadcasters.  The  Commission  noted 
that  in  many  cases  it  may  be  possible  to 
permit  modification  of  existing  stations 
without  affecting  the  DTV  Table.  It 
therefore  stated  that  it  will  continue  to 
permit  the  filing  of  applications  to 
modify  the  technical  facilities,  i.e.,  ERP, 
HAAT  or  transmitter  location,  of 
existing  or  authorized  NTSC  TV 
stations.  However,  in  order  to  preserve 
our  ability  to  develop  the  DTV  Table, 
the  Commission  stated  that  it  will 
henceforth  condition  the  grant  of 
applications  for  modifications  of 
technical  facilities,  including  those  for 
applications  on  file  before  the  date  of 
the  adoption  of  this  Further  Notice  but 
granted  after  that  date,  on  the  outcome 
of  its  final  decision  on  the  DTV  Table 
of  Allotments.  To  the  extent  that  an 
existing  station's  service  or  potential  for 
causing  interference  are  extended  into 
new  areas  by  grant  of  an  application,  the 
condition  may  require  the  station's 
authorized  facilities  to  be  reduced  or 
modified.  The  Commission  is  seeking 
comment  on  whether  this  condition 
should  involve  different  consequences 
for  applications  for  modifications  on  file 
as  of  the  date  of  adoption  of  this  Further 
Notice,  as  opposed  to  such  applications 
filed  after  that  date. 

Procedural  Matters 

16.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 
Sections  1.415  and  1.419,  interested 
parties  may  file  comments  on  or  before 
November  22,  1996,  and  reply 
comments  on  or  before  December  23, 
1996.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  five  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  youj  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
conunents  to  Office  of  the  Secretary, 
Federal  CommimicaUons  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  of  the  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554.  You  may  also 
file  comments  electronically  via  the 
internet  at  dtvallotments@fcc.gov. 


17.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  87-268.  Written  public 
comments  are  requested  on  the  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Further  Notice  provided  above  in 
Section  X. 

Need  for  and  Objectives  of  the 
Proposed  Rule:  In  this  rule  making 
action  the  Conunission  presents 
proposals  for  the  poUcies,  procedures 
and  technical  criteria  that  it  will  use  in 
allotting  chaxmels  for  broadcast  digital 
television  (DTV),  plans  for  the  recovery 
of  a  portion  of  the  spectrum  currently 
allocated  to  TV  broadcasting,  and  a  draft 
DTV  Table  of  Allotments.  The  objective 
of  this  action  is  to  obtain  comment  and 
information  that  will  assist  the 
Commission  in  allotting  DTV  channels. 
The  Commission  seeks  to  allot  DTV 
channels  in  a  manner  that  is  most 
efficient  for  broadcasters  and  the  public 
and  least  disruptive  to  broadcast 
television  service  during  the  period  of 
transition  from  NTSC  to  DTV  service 
and  to  recover  spectrum. 

Legal  Basis:  Tne  proposed  action  is 
authorized  under  Sections  4(i),  7,  301, 
302,  303  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i),  157, 
301,  302,  303  and  307. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  the  Rules 
Will  Apply 

(1)  Definition  of  a  "Small  Business" 

Under  the  Regulatory  Flexibility  Act, 
small  entities  may  include  small 
organizations,  small  businesses,  and 
small  governmental  jurisdictions.  5 
U.S.C.  §601(6).  The  Regulatory 
Flexibility  Act,  5  U.S.C.  §601(3) 
generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
§  632.  A  small  business  concern  is  one 
which:  (1)  is  independently  owoied  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").  According  to  the  SBA's 
regulations,  entities  engaged  in 
television  broadcasting  may  have  a 
maximiun  of  $10.5  million  in  annual 
receipts  in  order  to  qualify  as  a  small 
business  concern.  13  CFR  121.201.  This 
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standard  also  applies  in  determining 
whether  an  entity  is  a  small  business  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

Pursuant  to  5  U.S.C.  §601(3).  the 
statutop.  definition  of  a  small  business 
applies  'unless  an  agency  after 
consultation  with  the  OfBce  of 
Advocacy  of  the  Small  Business 
Administration  and  af^er  opportunity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s) 
in  the  Federal  Register  "  While  we 
tentatively  believe  that  the  foregoing 
definition  of  "small  business"  greatly 
overstates  the  number  of  television 
broadcast  stations  that  are  small 
businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of 
the  new  rules  on  small  business,  we  did 
not  propose  an  alternative  definition  in 
the  IRFA.  Accordingly,  for  purposes  of 
this  Further  Notice  of  Proposed  Rule 
Making,  we  utilize  the  SBA's  definition 
in  determining  the  number  of  small 
businesses  to  which  the  rules  apply,  but 
we  reserve  the  right  to  adopt  a  more 
suitable  definition  of  "small  business" 
as  applied  to  television  broadcast 
stations  and  to  consider  further  the 
issue  of  the  number  of  small  entities 
that  are  television  broadcasters  in  the 
future.  Further,  in  this  IRFA,  we  will 
identify  the  different  classes  of  small 
television  stations  that  may  be  impacted 
by  the  rules  adopted  in  this  Further 
Notice  of  Proposed  Rule  Making. 

(2)  Issues  in  Applying  the  Definition  of 
a  "Small  Business" 

The  SBA  has  defined  "annual 
receipts"  specifically  in  13  CFR  part 
104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
from  licensees  that  we  could  use  to 
apply  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

Under  SBA  criteria  for  determining 
annual  receipts,  if  a  concern  has 
acquired  an  affiliate  or  been  acquired  as 
an  affiliate  during  the  applicable 
averaging  period  for  determining  annual 
receipts,  the  annual  receipts  in 
determining  size  status  include  the 
receipts  of  both  firms.  13  CFR 
121.104(d)(1).  The  SBA  defines 
affiliation  in  13  CFR  121.103.  While  the 
Commission  refers  to  an  affiliate 
generally  as  a  station  affiliated  with  a 
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network,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the' 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiliated  based  on  SBA's 
definitions,  we  relied  on  the  industry 
data  bases  available  to  us  to  afford  us 
that  information. 

(3)  Estimates  Based  on  Census  and  BLA 
Data 

According  to  the  Census  Bureau,  in 
1992,  there  were  1.155  out  of  1.478 
operating  television  stations  with 
revenues  of  less  than  ten  million 
dollars.  This  represents  78  percent  of  all 
television  stations,  including  non- 
commercial stations.  See  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  Establishment  and  Firm  Size, 
May  1995,  at  1-25.  The  Census  Bureau 
does  not  separate  the  revenue  data  by 
commercial  and  non-commercial 
stations  in  this  report.  Neither  does  it 
allow  us  to  determine  the  number  of 
stations  with  a  maximum  of  10.5 
million  dollars  in  aimual  receipts. 
Census  data  also  indicates  that  81 
percent  of  operating  firms  (that  owned 
at  least  one  television  station)  had 
revenues  of  less  than  $10  milhon. 

We  have  also  performed  a  separate 
study  based  on  the  data  contained  in  the 
BIA  Publications,  Inc.  Master  Access 
Television  Analyzer  Database,  which 
lists  a  total  of  1,141  full-power 
commercial  television  stations.  It  should 
be  noted  that  the  percentage  figures 
derived  from  the  data  base  may  be 
underinclusive  because  the  data  base 
does  not  list  revenue  estimates  for 
noncommercial  educational  stations, 
and  these  are  therefore  excluded  from 
our  calculations  based  on  the  data  base. 
Non-commercial  stations  would  be 
subject  to  the  allotment  rules  and 
pohcies  proposed  herein.  The  data 
indicate  that,  based  on  1995  revenue 
estimates,  440  full-power  commercial 
television  stations  had  an  estimated 
revenue  of  10.5  million  dollars  or  less. 
That  represents  54  percent  of 
commercial  television  stations  with 
revenue  estimates  listed  in  the  BIA 
program.  The  data  base  does  not  list 
estimated  revenues  for  331  stations. 
Using  a  worst  case  scenario,  if  those  331 


stations  for  which  no  revenue  is  listed 
are  counted  as  small  stations,  there 
would  be  a  total  of  771  stations  with  an 
estimated  revenue  of  10.5  million 
dollars  or  less,  representing 
approximately  68  percent  of  the  l,14i 
commercial  television  stations  listed  in 
the  BIA  data  base. 

Alternatively,  if  we  look  at  owners  of 
commercial  television  stations  as  listed 
in  the  BIA  data  base,  there  are  a  total  of 
488  owners.  The  data  base  lists 
estimated  revenues  for  60  percent  of 
these  owners,  or  295.  Of  these  295 
owners,  158  or  54  percent  had  annual 
revenues  of  $10.5  million  or  less.  Using 
a  worst  case  scenario,  if  the  193  owners 
for  which  revenue  is  not  listed  are 
assumed  to  be  small,  the  total  of  small 
entities  would  constitute  72  percent  of 
owners. 

In  summary,  based  on  the  foregoing 
worst  case  analysis  using  census  data, 
we  estimate  that  our  rules  will  apply  to 
as  many  as  1.155  commercial  and  non- 
commercial television  stations  (78 
percent  of  all  stations)  that  could  be 
classified  as  small  entities.  Using  a 
worst  case  analysis  based  on  the  data  in 
the  BIA  data  base,  we  estimate  that  as 
many  as  approximately  771  commercial 
television  stations  (about  68  percent  of 
all  commercial  television  stations)  could 
be  classified  as  small  entities.  As  we 
noted  above,  these  estimates  are  based 
on  a  definition  that  we  believe  greatly 
overstates  the  number  of  television 
broadcasters  that  are  small  businesses. 
Further,  it  should  be  noted  that  under 
the  SBA's  definitions,  revenues  of 
affiliates  that  are  not  television  stations 
should  be  aggregated  with  the  television 
station  revenues  in  determining  whether 
a  concern  is  small.  The  estimates 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
such  revenues  bom  non-television 
affiliated  companies. 

The  proposed  DTV  Table  of 
Allotinents  would  also  affect  low  power 
television  (LPTV)  and  TV  translator 
stations.  The  Commission's  records 
indicate  that  currently,  there  are  about 
1,750  hcensed  LPTV  stations  and  5,050 
licensed  TV  translators.  The 
Commission  has  also  issued  about  1,400 
construction  permits  for  new  LPTV 
stations.  We  do  not  collect  individual 
station  financial  data  for  low  power 
television  (LPTV)  Stations  and  TV 
translator  stations.  However,  based  on 
its  experience  with  LPTV  and  TV 
translator  stations,  the  Commission 
believes  that  all  such  stations  have 
revenues  of  less  than  $10.5  million.  We 
also  seek  information  on  the  number  of 
low  power  stations  that  operate 
commercially  and  noncommercially. 
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(4)  Alternative  Classification  of  Small 
Stations 

An  alternative  way  to  classify  small 
television  stations  is  by  the  number  of 
employees.  The  Commission  currently 
applies  a  standard  based  on  the  number 
of  employees  in  administering  its  Equal 
Employment  Opportunity  Rule  (EE(D) 
for  broadcasting.  Thus,  radio  or 
television  stations  with  fewer  than  five 
full-time  employees  are  exempted  from 
certain  EEO  reporting  and 
recordkeeping  requirements.  We 
estimate  that  the  total  numbers  of 
commercial  and  noncommercial 
television  stations  with  4  or  fewer 
employees  are  132  and  136, 
respectively. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements:  The  proposals  set  forth  in 
this  action  would  involve  no  changes  to 
reporting,  recordkeeping  and  other 
compliance  requirements  beyond  what 
is  already  required  under  the  current 
regulations. 

Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules: 
None. 

Significant  Alternatives  to  Proposed 
Rules  Which  Minimize  Significant 
Economic  Impact  of  Small  Entities  and 
Accomplish  Stated  Objectives:  The  DTV 
Table  of  Allotments  proposed  in  this 
action  will  affect  all  of  the  commercial 
and  noncommercial  broadcast  television 
stations  eligible  for  a  DTV  channel  in 
the  transition  period  and  a  significant 
number  of  the  low  power  and  TV 
translator  stations.  It  is  expected  that  the 
proposed  allotments  will  constitute  the 
population  of  channels  on  which 
broadcasters  will  operate  DTV  service  in 
the  future.  Allotment  of  these  chaimels 
is  therefore  expected  to  be  very 
important  to  the  broadcast  community. 
All  of  the  affected  stations  will  have  to 
obtain  new  transmission  facilities  and, 
to  a  varying  extent,  production 
equipment  to  operate  on  the  new  DTV 
channels.  The  cost  of  equipment  to 
operate  on  these  new  channels  is 
expected  to  vary  from  $750,000 
upwards  to  $10  million.  The  actual  cost 
of  equipment  is  expected  to  vary  in 
accordance  with  the  degree  to  which  the 
station  becomes  involved  in  DTV 
programming  and  origination. 

The  proposed  DTV  Table  of 
Allotments  will  also  affect  low  power 
television  (LPTV)  and  TV  translator 
stations.  Total  investment  in  the  LPTV 
and  TV  translator  facilities  is  estimated 
to  be  about  $150-$250  million.  Studies 
by  the  FCC  staff  indicate  that  there  is 
not  sufficient  spectrvma  to  accommodate 
both  low  power  stations  and  DTV 
stations.  These  studies  estimate  that  up 


to  about  one-third  of  all  LPTV  stations 
and  one-quarter  of  all  TV  translators 
may  have  to  cease  operation  to  make 
wa>  for  DTV  sLatioiia.  In  general,  most 
LPTV  stations  within  major  markets  will 
be  affected,  while  rural  operations  will 
be  affected  to  lesser  degrees.  In  this 
regard,  we  note  that,  at  our  December 
12,  1995,  en  banc  meeting  on  digital 
television,  Mr.  Sherwin  Grossman  of  the 
Community  Broadcasters  Association 
expressed  concern  about  the  impact  that 
implementation  of  DTV  service  would 
have  on  the  low  power  TV  industry.  He 
argued  that  to  avoid  affecting  low  power 
TV  service  we  should  pick  a  date  or 
range  of  dates  and  require  all  existing 
stations  to  convert  to  DTV  service, 
rather  than  giving  them  a  second 
channel,  and  that  we  should  not  look  to 
recover  TV  spectrum  until  everyone 
who  needs  broadcast  service  is  able  to 
receive  it.  Similarly,  Abacus  Television 
(Abacus),  in  comments  submitted  in 
response  to  our  Fourth  Further  Notice 
and  Third  Notice  of  Inquiry  in  this 
proceeding,  60  FR  42130  (August  15, 
1995),  argued  that  we  should  attempt  to 
protect  low  power  stations  in  order  to 
protect  the  unique  and  diverse  services 
that  low  power  stations  provide  the 
public. 

The  process  of  creating  DTV  chaimel 
allotments  is  an  optimization  task  that 
offers  a  great  nimiber  of  possible 
alternative  "mixes"  of  channel 
allotments  for  each  community.  In 
evaluating  the  merits  of  allotment 
alternatives,  the  Commission  intends  to 
make  every  effort  to  accommodate  the 
needs  and  concerns  of  all  affected 
parties.  We  also  intend  to  consider 
negotiated  allotment/assignment 
agreements  submitted  by  broadcasters. 
We  expect  that  the  final  Table  that  is 
adopted  wall  contain  a  number  of 
revisions  of  the  allotments  proposed 
herein. 

As  indicated  above,  we  also  intend  to 
consider  policies  for  minimizing  the 
impact  of  our  DTV  allotment  and 
spectrum  recovery  proposals  on  low 
power  stations.  In  particular,  we  are 
proposing  to  permit  displaced  low 
power  stations  to  apply  for  a  suitable 
replacement  channel  in  the  same  area 
without  being  subject  to  competing 
applications.  We  will  also  permit  low 
power  stations  to  operate  until  a 
displacing  DTV  station  or  new  service 
provider  is  operational.  Further,  we  are 
proposing  to  allow  low  power  stations 
to  file  non-window  displacement  relief 
applications  to  change  their  operating 
parameters  to  cure  or  prevent 
interference  caused  to  or  received  from 
a  DTV  station  or  other  protected  service. 
Finally,  we  intend  to  explore  other 
possibilities  that  would  preserve  access 


to  LPTV  programming.  One  approach 
would  be  to  require  DTV  stations  to 
devote  a  portion  of  their  channel 
capacity  to  the  carriage  of  ioc«ii  LPTV 
stations  that  are  displaced.  Another 
approach  would  be  to  require  that  all 
full  service  broadcasters  in  a  market 
agree  on  some  arrangement  for  the 
carriage  of  the  programming  of 
displaced  LPTV  stations  during  the 
transition. 

We  recognize  that  in  addition  to  the 
costs  incurred  to  upgrade  engineering 
and  technical  operations  from  analog  to 
digital  transmission,  small  stations  will 
also  incur  costs  to  promote  their  new 
chaimel  identification.  Such  costs  may 
include:  advertising  and  publicity  on-air 
and  additional  media;  changes  to  the 
signage  mounted  in  studio  and 
newsroom  sets;  channel  identification 
on  vehicles,  camera/video  equipment 
and  accessories;  graphic  design, 
typesetting  and  printing  costs  for  new 
stationary  and  paper  products;  and  the 
production  of  sales  marketing  and 
promotional  materials.  We  seek 
comment  on  the  type  of  modifications, 
production  and  costs  necessary  to 
facilitate  a  transition  to  a  new  channel 
and  the  economic  impact  these 
expenses  will  have  on  small  commercial 
and  noncommercial  television  stations. 
We  seek  comment  on  whether  the 
Conunission  should  adopt  measures  that 
will  assiist  small  stations  (as  classified 
under  either  the  SBA  definition  or  their 
number  of  employees)  in  their 
transition,  either  in  their  cost  to  upgrade 
technical  operations  or  new  channel 
identification.  If  such  measiu^s  should 
be  taken,  please  provide 
recommendations  and  state  with 
particularity  what  class  of  small  stations 
should  be  the  beneficiaries  of  such 
proposals. 

It  is  possible  that  there  may  be  some 
small  stations  that  will  be  required  to 
move  a  second  time,  and  will  inciir 
additional  costs,  within  a  relatively 
short  period  of  time,  to  promote  their 
new  DTV  channel  identification.  We 
seek  comments  on  how  to  minimize  or 
offset  these  additional  costs  to  a  small 
station  who  is  also  subjected  to  a  second 
move. 

Ordering  Clauses 

18.  In  accordance  with  the  proposals 
and  actions  described  herein,  it  is 
ordered,  that  the  Commission  vdll  not 
accept  additional  applications  for  new 
NTSC  stations  that  are  filed  after  30 
days  from  the  date  of  publication  of  this 
Further  Notice  in  the  Federal  Register. 
The  Commission  will  continue  to 
process  applications  for  new  NTSC 
stations  that  are  ciurently  on  file  and 
any  new  such  applications  that  are  filed 
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on  or  before  30  days  from  the  date  of 
publication  of  this  Further  Notice  in  the 
Federal  Register  m  accordance  with 
procedures  and  standards  indicated 
herein  In  addition,  it  is  ordered  that, 
effective  immediately  as  of  the  close  of 
business  on  the  date  of  adoption  of  this 
Further  Notice,  the  Commission  will  not 
accept  any  additional  Petitions  for  Rule 
Making  proposins^  to  amend  the  existing 
TV  Table  of  .-Mlotments  in  Section 
73.606(b)  of  its  rules  to  add  an  allotment 
for  a  new  NTSC  station.  It  is  further 
ordered  that,  effective  immediately  as  of 
the  close  of  business  on  the  date  of 
adoption  of  this  Further  Notice,  the 
Commission  will  condition  the  grant  of 
anv  modifications  of  the  technical 
parameters  of  e.xisting  full  service  NTSC 
stations  on  the  outcome  of  this  rule 
making  proceeding. 

19  This  action  is  being  taken 
pursuant  to  authonty  contained  in 
Sections  4(i).  7,  301,302,  303  and  307 
of  the  Communications  Act  of  1934,  as 
amended,  47  U  S  C.  Sections  154(i),  157, 
301.  302,  303  and  307.  This  is  a  non- 
restricted  notice  and  comment  rule 
making  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  .Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  See  generally 
47  CFR  Sections  1  1202. 1.1203,  and 
1.1206(a) 

List  of  Subjects  in  47  CFR  Part  73 

Television. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

!FR  DtM    96-21261  Filed  »-2(>-96:  8:45  am] 

BILUNO  COOe  8712-01-P 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  225  and  252 

[DFARS  Case  96-0010] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Cart>on  Fil>er 

AGENCY:  Department  of  Defense  (DoDJ. 
ACTION:  Proposed  rule  with  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
F^rocurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  rescind  the 
restriction  on  coal  .and  petroleum  pitch 
carbon  fiber  and  move  coverage  of  the 
restriction  on  poly  aery  lonitrile  (PAN) 
carbon  fiber  to  DFARS  Subpart  225.71, 
since  the  restrictions  are  no  longer 
statutory. 


UMI 


DATES:  Comment  date:  Comments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  October  21, 1996.  to  be 
considered  in  the  formulation  of  the 
final  rule, 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  96-DOlO 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  8048  of  the  Fiscal  Year  1991 
Defense  Appropriations  Act  (Pub.  L. 
101-511)  required  DoD  to  acquire  at 
least  50  percent  of  the  DoD  annual 
requirements  for  PAN  carbon  fiber  from 
domestic  sources  by  fiscal  year  1992. 
Section  9040 A  of  the  Fiscal  Year  1993 
Defense  Appropriations  Act  (Pub.  L. 
102-396)  required  DoD  to  acquire  75% 
of  the  DoD  annual  requirements  for  coal 
and  petroleimri  pitch  carbon  fiber  from 
domestic  sources  by  fiscal  year  1994.  As 
a  result  of  these  statutory  provisions, 
DFARS  currently  requires  use  of 
domestic  coal  and  petroleum  pitch 
carbon  fiber  and  PAN  carbon  fiber  in  all 
acquisitions  for  major  systems  that  are 
not  yet  in  production.  DoD  has  decided 
that  the  restriction  on  coal  and 
petroleum  pitch  carbon  fiber  is  no 
longer  needed.  However,  as  a  matter  of 
pohcy,  DoD  has  decided  to  retain  the 
restriction  on  PAN  carbon  fiber  for  at 
least  several  more  years,  in  order  to 
sustain  the  domestic  suppliers  and 
ensure  that  DoD  will  have  continued 
access  to  the  industrial  and 
technological  capabilities  needed  to 
meet  its  PAN  cariion  fiber  requirements. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq. 
Although  this  rule  will  open  up  to 
potential  foreign  competition  the 
requirements  for  coal  and  petroleum 
pitch  carbon  fiber  on  major  systems  not 
yet  in  production,  the  only  known 
domestic  manufacturer  of  coal  and 
petroleum  pitch  carbon  fiber  is  a  large 
business.  Qamments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  fi°om  small  entities 
concerning  the  afiected  DFARS  subparts 


also  will  be  considered  in  accordance 

with  Section  610  of  the  .^ct  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  96-DOlO  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  This  interim  rule  does  not 
impose  any  new  information  collection 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subjects  in  48  CFR  Pans  225  and 
252 

Government  procurement. 
Michele  P,  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulation  Council. 

Therefore,  48  CFR  Parts  225  and  252 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

225.701 3    [Removed  and  reserved] 

2.  Section  225,7013  is  removed  and 
reserved. 

225.7013-1  and  225.7013-2    [Removed] 

3.  Sections  225.7013-1  and  225.7013- 
2  are  removed. 

225.7020    [Removed  and  reserved] 

4.  Section  225.7020  is  removed  and 
reserved. 

225.7020-1  and  225.7020-2    [Removed] 

5.  Sections  225.7020-1  and  225.7020- 
2  are  removed 

6.  Sections  225.7106  through 
225.7106-3  are  added  to  read  as  follows: 

225.7106    Polyacrylonitrtle  (PAN)  carbon 

225.7106-1     Policy. 

-Ml  new  major  systems  must  use  U.S. 
or  Canadian  manufacturers  or  producers 
for  all  PAN  carbon  fiber  requirements. 

225.71  Oe-2    Waivers. 

Contracting  officers  may,  with  the 
approval  of  the  head  of  the  contracting 
activity,  waive,  in  whole  or  in  part,  the 
requirement  of  the  clause  at  252.225- 
7022.  For  example,  a  waiver  is  justified 
if  a  qualified  U.S.  or  Canadian  source 
cannot  meet  scheduling  requirements. 

225.7106-3    Contract  Clause. 

Use  the  clause  at  252.225-7022. 
Restriction  on  Acquisition  of 
Polyacrylonitnle  (PAN)  Carbon  Fiber,  in 
all  acquisitions  for  major  systems  (as 
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defined  in  FAR  part  34)  that  are  not  yet 
in  production  (milestone  III  as  defined 
in  DoDI  5000. 2-R.  Mandatory 
Procedures  for  Major  Defense 
Acquisition  Programs  (MDAPS)  and 
Major  Automated  Information  System 
(MAIS)  Acquisition  Programs). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Section  252.225-7022  is  amended 
by  revising  the  section  title, 
introductory  text,  clause  title  and  date, 
and  paragraphs  (a)  and  (c)  to  read  as 
follows: 

252.225-7022     Restriction  on  acquisition  of 
poiyacrylonitrile  (PAN)  carbon  fiber. 

As  prescribed  in  225.7106-3,  use  the 
following  clause: 

Restriction  on  Acquisition  of 
Poiyacrylonitrile  (PAN)  Carbon  Fiber  (Date) 

(a)  This  clause  applies  only  if  the  end 
product  furnished  under  this  contract 
contains  poiyacrylonitrile  carbon  fibers 
(alternatively  referred  to  as  PAN-based 
carbon  fibers  or  PAN-based  graphite  fibers). 
***** 

(c)  The  Contracting  Officer  may  waive  the 
requirement  in  paragraph  (b)  in  whole  or  in 
part.  The  Contractor  may  request  a  waiver 
from  the  Contracting  Officer  by  identifying 
the  circumstances  and  including  a  plan  to 
qualify  U.S.  or  Canadian  sources 
exp>editiously. 
(End  of  clause) 

252.225-7034    [Removed  and  Reserved] 
6.  Section  252.225-7034  is  removed 
and  reserved. 

|FR  Doc.  96-21341  Filed  8-20-96;  8:45  am) 

BILLING  COOe  500<M)*-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No  950810206-6225-05;  I.D. 
070296D] 

RIN  0648-AG29 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  12 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Proposed  rule,  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  certain  provisions  of 


Amendment  12  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
Amendment  12  would  reduce  the 
minimum  size  limit  for  red  snapper 
harvested  in  the  commercial  fishery  and 
eliminate  a  scheduled,  automatic  size 
limit  increase  for  the  commercial  red 
snapper  fishery  in  1998;  establish  a 
minimum  size  limit  for  banded 
rudderfish  and  lesser  amberjack  taken 
imder  the  bag  limits;  establish  a  bag 
limit  for  banded  rudderfish^  greater 
amberjack,  and  lesser  amberjack, 
combined,  of  one  fish;  and  establish  a 
20-fish  aggregate  bag  limit  for  reef  fish 
species  for  which  there  are  no  other  bag 
limits.  Based  on  a  preliminary 
evaluation  of  Amendment  12,  NMFS 
disapproved  the  minimum  size  limit 
measures  for  red  snapper  harvested  in 
the  commercial  fishery  because  those 
measures  were  determined  to  be 
inconsistent  with  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  proposed  rule 
would  implement  the  remaining 
measures  in  Amendment  12.  The 
intended  effects  of  the  proposed  rule  are 
to  provide  additional  protection  for 
greater  amberjack,  lesser  amberjack.  and 
banded  rudderfish,  conserve  reef  fish, 
and  enhance  enforceability  of  the 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  September  30, 
T996 

ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Robert  Sadler, 
Southeast  Regional  Office.  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment  12, 
which  includes  an  environmental 
assessment  and  a  regulatory  impact 
review  (RIR),  should  be  sent  to  the  Gulf 
of  Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  Suite 
331,  Tampa,  FL,  33609,  PHONE  813- 
228-2815;  F.\X  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  imder  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Coxmcil)  and  is 
implemented  through  regulations  at  50 
CFR  part  622  imder  the  authority  of  the 
Magnuson  Act. 

Disapproval  of  the  Red  Snapper 
Minimum  Size  Limit  Changes 

Amendment  5  to  the  FMP  established 
a  schedule  of  increases  in  the  red 
snapper  minimum  size  limit  for  the 
commercial  and  recreational  sectors. 
The  schedule  included  an  increase  from 


14  inches  (35.6  cm)  to  15  inches  (38.1 
cm),  effective  January  1,  1996,  and  from 

15  inches  (38.1  cm)  to  16  inches  (40.6 
cm),  scheduled  to  become  effective 
January  1, 1998.  Under  Amendment  12 
and  a  regulatory  amendment  under  the 
FMP  framework  procedure  for  adjusting 
management  measures,  the  Council 
proposed  to  reduce  the  minimum  size 
limit  for  red  snapper  harvested  in  the 
commercial  fishery  from  15  inches  (38.1 
cm)  to  14  inches  (35.6  cm)  and  to 
eliminate  the  automatic  increase  to  16 
inches  (40.6  cm)  scheduled  for  January 
1, 1998. 

Based  on  a  preliminary  evaluation  of 
the  regulatory  amendment  and 
Amendment  12,  NMFS  concluded  that 
the  proposed  size  limit  measures  for  red 
snapper  were  inconsistent  with  national 
standard  1  of  the  Magnuson  Act. 
Accordingly,  NMFS  disapproved  these 
size  limit  measures  and  has  not 
included  them  in  this  proposed  rule. 
Additional  discussion  regarding 
disapproval  of  those  measures  was 
included  in  the  proposed  rule  (61  FR 
42413,  August  15, 1996)  for  the 
regulatory  amendment  and  is  not 
repeated  here. 

Bag  and  Size  Limits  for  Amberjack  and 
Related  Species 

Greater  amberjack,  lesser  amberjack, 
and  banded  rudderfish  are  very  similar 
morphologically,  particularly  at  smaller 
sizes.  Taxonomic  guides  are  available  to 
differentiate  these  species,  but  require 
detailed  comparisons  of  gill  rakers  and 
other  fish  body  parts.  Consequently,  it  is 
difficult  for  many  fishermen  to 
distinguish  among  these  three  species. 
Confusion  regarding  species 
identification  has  complicated 
compUance,  as  well  as  enforcement  and 
prosecution  of  applicable  size  and  bag 
limits. 

Currently,  for  recreational  fishermen, 
a  three-fish  bag  limit  and  a  28-inch 
(71.1-cm)  fork  length  minimimi  size 
limit  apply  to  greater  amberjack,  but  not 
to  the  morphologically  similar  lesser 
amberjack  and  banded  rudderfish.  As  a 
result,  some  persons  who  misidentify 
undersized  greater  amberjack  as  lesser 
amberjack  or  banded  rudderfish 
mistakenly  land  those  fish  in  violation 
of  the  current  size  and/' or  bag  limits. 
There  is  also  concern  that  some 
fishermen  are  defiberately  landing 
imdersized  greater  amberjack  imder  the 
guise  that  they  are  lesser  amberjack  or 
banded  rudderfish.  Because 
enforcement  is  sometimes  confounded 
by  the  species  identification  problem, 
compliance  with  the  size  and  bag  limits 
is  being  circumvented. 

The  Council  and  its  Law  Enforcement 
Advisory  Panel  believe  that  uniform 
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recreational  limits  for  greater  amberjack. 
lesser  amberjack,  and  banded  rudderfish 
are  needed  to  resolve  the  compliance 
and  enforcement  problems  associated 
with  the  species  identification  problem. 
Therefore,  for  recreational  fishermen 
(i.e..  persons  subject  to  the  bag  limit), 
this  proposed  rule  would  establish  a  28- 
inch  (7 1.1 -cm)  fork  length  minimum 
size  for  lesser  amberjack  and  banded 
rudderfish,  the  same  as  the  existing  size 
limit  for  greater  amberjack.  The 
proposed  uniform  size  limit  will 
severely  restrict  recreational  harvest  of 
lesser  amberjack  and  banded  rudderfish 
because  these  species  rarely  attain  28- 
inch  (71.1-cm)  fork  length.  However, 
the  Council  determined  that  the 
conservation  benefits  resulting  from 
improved  compliance  and  effective 
enforcement  of  a  28-inch  (71.1-cm)  size 
limit  would  outweigh  any  adverse 
effects  associated  with  reduced 
recreational  harvest  of  lesser  amberjack 
and  banded  rudderfish. 

The  Coimcils  Reef  Fish  Advisory 
Panel  recommended  a  reduction  in  the 
current  three-fish  recreational  bag  limit 
for  greater  amberjack  to  address  their 
conclusion  that  the  greater  amberjack 
resource  has  declined  in  abundance.  A 
majority  of  persons  testifying  at  the 
public  hearings  also  supported  a 
reduced  bag  limit.  Based  on  this 
information,  and  in  recognition  of  the 
need  for  uniform  limits  for  the  three 
related  species,  the  Council  is  proposing 
a  one-fish  bag  limit  for  greater 
amber)ack,  lesser  amberjack,  and 
banded  rudderfish,  combined. 

.Aggregate  Reef  Fish  Bag  Limit 

Currentlv.  reef  fish  species  not  subject 
to  bag  limits  may  be  possessed  in 
unlimited  quantities.  This  could 
provide  an  incentive  for  recreational 
fishermen  to  harvest  large  quantities  of 
these  species  and  sell  their  catch.  The 
Council  concluded  that  conservation  of 
the  reef  fish  resource  would  be  better 
achieved  by  limiting  recreational 
catches  of  reef  fish  species  that 
currently  do  not  have  a  bag  Umit.  A  20- 
fish  aggregate  bag  limit  will  prevent  an 
uncontrolled  increase  in  harvest  of  these 
reef  fish  species  The  Council 
considered  the  20-fish  bag  limit  to  be  a 
reasonable  limit  that  would  have 
relatively  minor  impacts  on  the  majority 
of  anglers. 

Availability  of  .\mendment  12 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  12,  the 
availability  of  which  was  filed  with  the 
Office  of  the  Federal  Register  on  August 
13,  1996  (to  be  announced  in  the 
Federal  Register  on  August  19,  1996). 


Agency  review  of  Amendment  12  began 
on  July  2, 1996. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  Council. 
NMFS  has  disapproved  the  size  limit 
provisions,  as  discussed  above,  and  has 
not  determined  at  this  time  that  the 
remaining  provisions  of  Amendment  12 
are  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  as 
follows* 

I  certify  that  the  attached  proposed  rule 
issued  under  authority  of  section  304(a)  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  will  not  have  a  signi6cant 
economic  impact  on  a  substantial  number  of 
small  entities. 

As  submitted  by  the  Gulf  of  Mexico 
Fishery  Management  Council,  Amendment 
12  to  the  FMP  and  its  implementing 
proposed  rule  would:  Reduce  the  minimum 
size  limit  for  red  snapper  harvested  in  the 
commercial  fishery  bom  15  inches  to  14 
inches  and  eliminate  the  scheduled, 
automatic  adjustment  to  16  inches  in  1998; 
establish  a  minimum  size  limit  of  28  inches 
fork  length  for  banded  rudderfish  and  lesser 
amberjack  taken  under  the  bag  limits: 
establish  a  bag  limit  for  banded  rudderfish, 
greater  amberjack.  and  lesser  amberjack, 
combined,  of  one  fish;  and  establish  a  20-fish 
aggregate  bag  limit  for  reef  fish  species  for 
which  there  are  no  other  bag  limits. 

Based  on  a  preliminary  evaluation  of 
Amendment  12,  the  National  Marine 
Fisheries  Service  (NMFS)  disapproved  the 
profmsed  size  limit  measures  for  red  snapper 
after  finding  them  inconsistent  with  the 
Magnuson  Fishery  Conservation  and 
Management  Act's  national  standard  1.  The 
disapproved  measures  are  not  included  in 
the  proposed  rule. 

The  Council's  regulatory  impact  review 
(RIR)  indicated  that  the  proposed  red  snapp>er 
size  limit  measiu«s  may  have  significant, 
positive  economic  impacts  on  all  of  the  1,532 
active  permitted  reef  fish  vessels.  However, 
these  size  limit  measures  were  disapproved 
by  NMFS. 

Based  on  the  Council's  RIR,  NMFS  has 
determined  that  the  proposed  commercial 
minimum  size  and  bag  limit  measures 
affecting  the  harvest  of  greater  and  lesser 
amberjack  and  banded  rudderfish  would:  (1) 
Decrease  gross  revenues  less  than  5  percent 
in  the  a^ected  for-hire  sector,  which  is 
comprised  of  838  charter  vessels  and  92 


headboats;  (2)  impose  additional  compliance 
costs  on  the  for-hire  vessels  thai  are  not 
hkely  to  exceed  5  p)errent  of  current 
operation  costs;  (3)  not  result  in  issues  of  big 
versus  small  business  operations  with 
associated  distributional/regional  economic 
effects  or  disproportionate  effects  on  capital 
costs  of  compliance  because  all  participants 
in  the  commercial  reef  fish  fishery  and  the 
for-hire  sector  may  be  considered  small 
business  entities;  and  (4)  would  not  force 
small  business  entities  to  cease  operations. 
Based  on  these  findings,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries.  Fishing.  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated  August  15.  1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows; 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authoritj-:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.37,  paragraph  (d)(5)  is 
revised  to  read  as  follows: 

§622.37    Minimum  sizes. 

***** 

(d)  *  *  • 

(5)  Jacks — (i)  For  banded  rudderfish, 
greater  amberjack.  and  lesser  amberjack 
taken  by  a  person  subject  to  the  bag 
limit  specified  in  §622.39(b)(l)(i)— 28 
inches  (71.1  cm)  fork  length. 

(ii)  For  greater  amberjack  taken  by  a 
person  not  subject  to  the  bag  limit 
specified  in  §  622.39(b)(l)(i)— 36  inches 
(91.4  cm)  fork  length. 

(iii)  For  bemded  rudderfish  and  lesser 
amberjack  taken  by  a 

person  not  subject  to  the  bag  Umit 
specified  in  §622.39(b)(l)(i) — no 
minimum  size  limit. 
*        *        *        »        » 

3.  In  §622.39,  paragraph  (b)(l)(i)  is 
revised,  and  paragraph  (b)(l)(v)  is  added 
to  read  as  follows: 

§  622.39    Bag  and  possession  limits. 

***** 

(b)  •  *  * 

(1)  *  *  *      • 

(i)  Banded  rudderfish,  greater 
amberjack,  and  lesser  amberjack, 
combined — 1. 
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(v)  Gulf  reef  fish,  combined, 
excluding  those  specified  in  paragraphs 
(b)(l){i)  through  (iv)  of  this  section — 20. 
*        *        •         •        • 

[FR  Doc.  96-21260  Filed  &-16-96;  2:14  pm] 

BILUNQ  CODE  3S10-22-f 


50  CFR  Part  648 

[Docket  No.  960805216-6216-01;  I.D. 
071 596  E] 

RIN  0648-AH06 

Fisheries  of  the  Northeastern  United 
States;  Amendment  9  to  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fishery  Management  Plan 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce, 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  those  provisions  of 
Amendment  9  to  the  Fishery 
Management  Plan  (FMPVfor  the 
Summer  Flounder,  Scup  and  Black  Sea 
Bass  Fisheries  not  initially  disapproved. 
Amendment  9  would  implement 
management  measures  for  the  black  sea 
bass  fisherv'  in  order  to  reduce  fishing 
mortality  and  allow  the  stock  to  rebuild. 
DATES:  Public  comments  must  be 
"eipived  on  or  before  October  7,  1996. 
ADDRESSES:  Comments  on  the  proposed 
rule  or  supporting  documents  should  be 
sent  to  Dr.  Andrew  A.  Rosenberg, 
Regional  Director,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope,  "Comments  on  the 
Black  Sea  Bass  Fishery." 

Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  the  Director, 
Northeast  Region,  NMFS,  at  the  address 
above  and  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  D.C.  20502  (Attention: 
NOAA  Desk  Officer). 

Copies  of  Amendment  9,  the  final 
environmental  impact  statement  (FEIS), 
the  Mid-Atlantic  Fishery  Management 
Council's  initial  regulatory  flexibility 
analysis,  the  regulatory  impact  review, 
and  other  supporting  documents  are 
available  upon  request  from  David  R, 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Pohcy 
Analyst,  508-281-9221. 


SUPPLEMENTARY  INFORIdATION: 
Background 

In  1978,  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  began 
the  development  of  an  FMP  for  black 
sea  bass  pursuant  to  the  Magnuson 
Fishery  Management  and  Conservation 
Act,  as  amended  (Magnuson  Act). 
Although  preliminary  development 
work  was  done,  the  FMP  was  not 
completed.  In  January  1990,  the  Council 
and  the  Atlantic  States  Marine  Fisheries 
Commission  (Commission)  began  to 
develop  an  FMP  for  black  sea  bass  as  an 
amendment  to  the  summer  flounder 
FMP.  However,  its  development  was 
delayed  by  a  series  of  amendments  to 
address  problems  in  the  summer 
flounder  fishery.  Work  on  a  separate 
black  sea  bass  FMP  was  not  resumed 
until  1993. 

NMFS  requested  that  the  black  sea 
bass  regulations  be  incorporated  into  the 
summer  flounder  FMP,  as  an 
amendment,  because  black  sea  bass  are 
usually  harvested  with  summer 
flounder  and  scup  and  it  is  logical  to 
manage  these  fisheries  under  one  FMP. 
Furthermore,  this  combination  will 
reduce  the  number  of  separate 
regulations  issued  by  the  Federal 
government.  As  a  result,  the  measures 
were  submitted  as  Amendment  9  to  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  FMP,  Amendment  9  was  prepared 
jointly  by  the  Council  and  Commission, 
in  consultation  with  the  New  England 
and  South  Atlantic  Fishery  Management 
Councils,  and  adopted  for  NMFS  review 
at  the  Council  meeting  in  May  1996, 
Subsequently,  as  part  of  the  President's 
Regulatory  Reinvention  Initiative, 
regulations  implementing  all  fishery 
management  plans  for  the  marine 
fisheries  of  the  Northeast  region  were 
consolidated  into  one  new  CFR  part. 
This  proposed  rule  would  establish 
black  sea  bass  measures  at  50  CFR  648, 
subparts  A  and  I. 

A  notice  of  availability  for 
Amendment  9  was  published  in  the 
Federal  Register  on  July  24,  1996  (61  FR 
38430).  The  amendment  revises  the 
summer  flounder  [Paralichthys 
dentatus)  and  scup  [Stenotomus 
chrysops)  FMP  to  include  management 
measures  for  the  black  sea  bass 
(Centropristis  striata)  fishery.  The 
management  unit  for  this  fishery  is 
black  sea  bass  in  U.S.  waters  of  the 
western  Atlantic  Ocean  from  3S"'15.3'  N. 
lat.,  the  latitude  of  Cape  Hatteras  Light, 
NC,  northward  to  the  U.S. -Canadian 
border. 

Status  of  the  Stocks 

Commercial  landings  of  black  sea  bass 
have  declined  dramatically  from  the 


peak  landings  of  22  million  lb  (9.98  mil 
kg)  reported  in  the  1950's.  In  1994, 
commercial  landings  were  about  2.0 
milUon  lb  (0.91  mil  kg),  or  about  60 
percent  of  the  1983-1994  average  of  3.4 
million  lb  (1.54  mil  kg).  Additionally, 
recreational  landings  were  2.9  million  lb 
(1.32  mil  kg)  in  1994,  lower  than  the 
1983-94  average  of  3.8  million  lb  (1.72 
mil  kg). 

Landings-per-unit-effort  (LPUE)  from 
the  Mid-Atlantic  trawl  fishery  has  been 
used  as  an  index  of  abundance  for  black 
sea  bass.  Standardized  LPUE,  defined  as 
metric  tons  (mt)  per  days  fished  for  trips 
landing  more  than  25  percent  black  sea 
bass,  peaked  at  11.3  mt  in  1984,  and 
then  declined  to  a  low  of  1.6  mt  in  1992. 
Standardized  LPUE  increased  slightly  to 
3.2  mt  in  1993. 

The  Northeast  Fisheries  Science 
Center  (NEFSC)  has  conducted  a  spring 
and  autumn  offshore  survey  for  a 
nimiber  of  species,  including  black  sea 
bass,  since  1972.  The  spring  offshore 
survey  has  been  used  as  an  index  for 
black  sea  bass  recruits  (fish  longer  than 
20  cm  standard  length  (SL))  and  the 
autimm  inshore  survey  data  as  an  index 
of  pre-recruits  (fish  less  than  11  cm  SL). 
The  spring  recruit  index  was  generally 
high  in  the  late  1970's,  ranging  from  2.0 
to  6.09  fish  per  tow.  The  spring  index 
declined  from  6.09  fish  per  tow  in  1977 
to  a  low  of  0.2  per  tow  in  1982.  More 
recently  the  spring  index  was  0.87  in 
1993  and  declined  to  0.28  in  1994.  The 
fall  pre-recruit  indices  show  a  similar 
trend  (i.e.,  relatively  low  recent  values 
compared  to  the  mid-1970's). 

Analyses  conducted  by  the  NEFSC 
indicate  a  strong  correlation  between 
the  fall  pre-recruit  index  and 
commercial  catch  per  unit  effort  in  the 
trawl  fishery.  The  index  for  pre-recruits 
indicated  that  above-average  year 
classes  were  produced  in  1977, 1982, 
and  1986.  Recruitment  for  1992  and 
1993,  based  on  this  index,  was  well 
below  average.  Recruitment  was  above 
average  in  1994.  Despite  this  above 
average  recruitment  in  1994,  available 
information  still  indicate  that  black  sea 
bass  are  overexploited. 

Overfishing  for  black  sea  bass  is 
defined  in  Amendment  9  as  fishing  in 
excess  of  Fmu.  Fmu  is  the  biological 
reference  point  corresponding  to  an 
exploitation  rate  of  23  percent  (i.e.,  the 
proportion  of  the  population  removed 
during  a  time  periodj,  and  the  level  of 
fishing  mortality  (F)  that  produces 
maximum  yield  per  recruit.  Based  on 
current  conditions  in  the  fishery,  Fmw 
for  black  sea  bass  is  0.29.  The  results  of 
a  virtual  population  analysis — an 
analysis  of  catches  from  a  given  year 
class  over  its  life  in  the  fishery — 
indicate  that  the  fishing  mortality  rate  in 
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1993  was  1.05  (an  annual  exploitation 
rate  of  60  percent).  This  rate,  coupled 
with  the  above  information — that  is,  the 
decline  in  landings,  reduced  LPUE,  and 
low  survey  indices — indicate  that  black 
sea  bass  are  overexploited. 

Disapproved  Measures 

NMFS,  on  behalf  of  the  Secretary  of 
Conunerce.  disapproved  the  commercial 
quota  mechanism  proposed  in 
Amendment  9  based  upon  a  preliminary 
evaluation  of  Amendment  9,  as 
authorized  under  section  304(a)(l)(A)(ii) 
of  the  Magnuson  Act.  Thus,  this 
provision  is  not  included  in  this 
proposed  rule.  This  provision  would 
have  specified  an  annual  commercial 
quota  apportioned  among  the  states 
from  North  Carolina,  northward  from 
Cape  Hatteras.  through  Maine,  unless 
some  other  alternative  was  developed  to 
take  its  place.  This  provision  was 
determined  to  be  inconsistent  with 
national  standard  7  of  the  Magnuson 
Act  because  it  is  not  a  viable 
management  measure.  Amendment  9 
failed  to  address  adequately  how  a 
commercial  quota  that  bifurcates  the 
State  of  North  Carolina  at  Cape  Hatteras 
would  be  implemented,  given  the  fact 
that  the  Fishery  Management  Plan  for 
the  Snapper-Grouper  Fishery  of  the 
South  .Atlantic  Region  imposes 
management  measures  to  the  south  for 
an  actively  fished  stock  of  black  sea 
bass  The  quota  monitoring  system 
proposed  by  the  Council  would  impose 
significant  administrative  and 
enforcement  costs  on  NMFS  and/or  the 
State  of  North  Carolina.  The  cost  of  law 
enforcement  would  significantly 
outweigh  any  benefits  to  the  stock, 
especially  in  the  initial  years  of  quota 
management,  given  the  amendment's 
protracted  rebuilding  schedule. 

NMFS  believes  that  the  commercial 
quota  is  one  of  the  primary  mechanisms 
to  reduce  overfishing  in  this  fishery,  and 
without  it  there  is  no  mechanism  to 
attain  the  reductions  in  exploitation 
necessary  to  achieve  the  amendment's 
goals,  .\mendment  9  must  represent  a 
complete  management  program  to 
satisfy  the  national  standards  and  other 
applicable  law   Final  approval  of  the 
remaining  measures  of  Amendment  9, 
therefore,  will  be  contingent  upon  the 
resubmission  of  a  commercial  quota 
measure  that  rehabilitates  the 
deficiencies  of  the  disapproved 
measure.  In  order  for  NMFS  to 
determine  that  Amendment  9  is  a 
complete,  approvable  management 
program  for  black  sea  bass,  a 
resubmission  that  revises  the  quota 
measure  must  be  received  by  NMFS  in 
sufficient  time  for  NMFS  to  conduct  its 
review  of  the  measure,  including  the 


consideration  of  public  comments 
received  during  the  public  comment 
period,  by  the  Day  95  statutory  decision 
deadline  for  Amendment  9  (October  17, 
1996). 

Proposed  Measures 

Vessel,  Dealer,  and  Operator  Permits 

The  Coimcil  proposes  to  establish  a 
moratorium  on  commercial  vessel 
permits  for  the  directed  fishery  for  black 
sea  bass.  Any  owner  or  operator  of  a 
vessel  desiring  to  fish  for  black  sea<bass 
within  the  exclusive  economic  zone 
(EEZ)  for  sale,  or  transport,  or  delivery 
for  sale,  would  have  to  obtain  a  pennit 
firom  NMFS  for  that  purpose.  Vessel 
owners  would  be  required  to 
demonstrate  past  participation  in  the 
fishery  to  obtain  a  commercial 
moratorium  pennit.  The  Council 
proposes  to  limit  moratorium  permits  to 
vessels  with  documented  landings  of 
black  sea  bass  for  sale  between  January 
26, 1988,  and  January  26,  1993.  Vessels 
that  were  under  construction  for,  or 
being  rerigged  for,  use  in  the  directed 
fishery  for  black  sea  bass  on  January  26, 
1993,  would  be  eligible  for  a 
moratoriujn  permit  provided  they 
landed  black  sea  bass  for  sale  prior  to 
January  26,  1994. 

The  owner  or  operator  of  a  party  or 
charter  boat  (vessel  for  hire)  desiring  to 
fish  for  black  sea  bass  within  the  EEZ 
would  have  to  obtain  a  charter/party 
boat  pennit  from  NMFS  for  that 
purpose.  A  party  or  charter  boat  could 
have  both  a  charter/party  boat  permit 
and  a  commercial  moratorium  pennit  if, 
in  addition  to  meeting  the  charter/party 
boat  criteria,  the  vessel  meets  the 
commercial  vessel  quaUfication 
requirements  set  forth  in  Amendment  9. 
However,  such  a  vessel  would  have  to 
fish  under  any  existing  recreational 
rules  if  it  were  carrying  passengers  for 
a  fee.  A  vessel  may  replace  a  vessel, 
with  substanticdly  similar  harvesting 
capacity  that  initially  qualified  for  a 
moratorium  permit,  but  both  vessels 
must  be  owned  by  the  same  person. 
Vessel  permits  issued  to  vessels  that 
leave  the  fishery  may  not  be  combined 
to  create  larger  replacement  vessels. 

An  operator  of  a  vessel  with  any 
pennit  issued  tmder  Amendment  9 
would  be  required  to  have  a  Federal 
operator  permit.  The  operator  permits 
issued  to  operators  in  the  Northeast 
multispecies,  American  lobster,  Atlantic 
sea  scallops  and/ or  Atlantic  mackerel, 
squid,  and  butterfish  fisheries  would 
satisfy  this  requirement.  The  operator 
would  be  held  accountable  for 
violations  of  the  fishing  regulations  and 
could  be  subject  to  a  permit  sanction. 
During  the  permit  sanction  period,  the 


operator  could  not  work  in  anv  capacity 
aboard  a  federally  permitted  fishmg 
vessel. 

Under  Amendment  9,  any  dealer  of 
black  sea  bass  would  be  required  to 
have  a  NMFS  dealer  permit.  A  dealer  of 
black  sea  bass  would  be  defined  as  a 
person  or  firm  that  receives  black  sea 
bass  for  a  commercial  purpose  from  the 
owner  or  operator  of  a  vessel  issued  a 
moratorium  permit  pursuant  to 
Amendment  9,  other  than  solely  for 
transport  on  land. 

Reporting  and  Recordkeeping 

The  Council  intends  to  institute 
recordkeeping  and  reporting 
requirements  for  black  sea  bass  that  are 
identical  to  those  required  by  the 
Atlantic  Mackerel,  Squid,  and 
Butterfish,  the  Summer  Flounder,  the 
Northeast  Multispecies,  and  the  Atlantic 
Sea  Scallop  Fishery  Management  Flans, 
The  logbooks  in  use  for  those  fisheries 
would  be  used  to  meet  this  requirement. 
These  vessels  currently  must  report  all 
species  caught  and  dealers  must  report 
all  species  purchased.  Thus  vessels  or 
dealers  reporting  under  those  FMPs 
would  not  be  subject  to  any  additional 
reporting  burdens  as  a  result  of  the 
black  sea  bass  requirements 

Commercial  logbooks  would  be 
submitted  on  a  monthly  basis  by  Federal 
moratorium  and  charter/party  boat 
permit  holders  in  order  to  monitor  the 
fishery. 

Dealers  with  permits  issued  pursuant 
to  Amendment  9  would  submit  weekly 
reports  showing  ail  species  purchased 
in  pounds,  and  tlie  name  and  permit 
number  of  the  vessels  from  which  the 
species  were  purchased.  Buyers  that  do 
not  purchase  directly  from  vessels 
would  not  be  required  to  submit  reports 
under  this  provision. 

Minimum  Fish  Sizes 

Amendment  9  would  establish 
minimum  fish  sizes  that  could  be 
adjusted  armually  by  the  Black  Sea  Bass 
Monitoring  Committee  (Monitoring 
Committee).  The  initial  minimum  fish 
size  would  be  9  inches  (22.9  cm)  total 
length  for  both  the  commercial  and 
recreational  fisheries. 

Minimum  Mesh  Size 

The  minimum  mesh-size  requirement 
for  otter  trawl  vessels  possessing  a 
threshold  catch  of  100  lb  or  more  (45.4 
kg  or  more)  of  black  sea  bass  would  be 
a  minimum  codend  mesh  size  of  4.0 
inches  (10.2  cm)  diamond  mesh  or  3.5 
inches  (8.9  cm)  square  mesh,  inside 
measure,  applied  throughout  the  codend 
for  at  least  75  continuous  meshes 
forward  of  the  terminus  of  the  net  or,  if 
the  net  is  not  long  enough  for  such  a 
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measurement,  the  terminal  one-third  of 
the  net,  measured  from  the  terminus  of 
the  codend  to  the  center  of  the  head 
rope.  The  minimum  net  mesh  size  and 
the  threshold  level  could  be  adjusted 
annually  by  the  Monitoring  Committee. 

Maximum  Roller  Size 

Amendment  9  would  prohibit  owners 
or  operators  of  vessels  issued 
moratorium  permits  from  using  roller 
rig  trawl  gear  equipped  with  rollers 
greater  than  18  inches  (45.7  cm)  in 
diameter. 

Pot  and  Trap  Gear  Requirements 

Black  sea  bass  pots  and  traps  would 
be  required  to  have  a  minimum  escape 
vent  of  1  -  1/8  inches  x  5  3/4  inches 
(2.86  cm  X  14.61  cm),  2.0  inches  (5.1 
cm)  in  diameter,  or  1.5  inches  (3.81  cm) 
square  (inside  measure).  Compliance 
with  the  escape  vent  provision  would  be 
required  at  the  start  of  the  first  calendar 
year  following  approval  of  Amendment 
9,  so  that  harvesters  would  not  be 
required  to  pull  their  pots  and  add  vents 
in  the  middle  of  the  season.  Black  sea 
bass  pots  and  traps  would  be  required 
to  have  hinges  and  fasteners  on  one 
panel  or  door  made  of  degradable 
materials.  The  opening  in  the  pot  or  trap 
covered  by  the  panel  affixed  to  the  trap 
vdth  degradable  fasteners  would  have  to 
be  at  least  3  inches  x  6  inches  (7.62  cm 
X  15.24  cm). 

The  escape  vent  requirement  could  be 
adjusted  annually  by  the  Monitoring 
Committee. 

Harvest  Limit 

In  1998,  a  coastwide  harvest  limit 
would  be  specified  at  a  level  that  would 
reduce  the  exploitation  rate  to  the  level 
specified  in  the  rebuilding  schedule. 
This  harvest  limit  would  be  allocated  49 
percent  to  the  commercial  fishery,  and 
51  percent  to  the  recreational  fishery, 
via  a  recreational  harvest  limit.  The 
coastwide  harvest  limit  vdll  be  set 
annually  by  the  Monitoring  Committee. 

Recreational  Measures 

Beginning  in  1997,  recreational 
landings  would  be  compared  to  annual 
target  harvest  levels  to  determine  if 
modifications  to  the  recreational  season, 
possession  limit,  and  minimum  size 
limit  are  required  in  the  following  year 
in  order  for  the  fishery  to  remain  within 
specified  harvest  limits. 

Special  Management  Zones 

An  individual  issued  a  permit  by  the 
Corps  of  Engineers  for  an  artificial  reef 
(permittee)  may  make  a  request  to  the 
Council  that  the  artificial  reef,  and 
appropriate  surrounding  area  of  the 
artificial  reef,  fish  attraction  device,  or 


other  modification  of  habitat  for  the 
purpose  of  fishing,  be  designated  as  a 
special  management  zone  (SMZ).  The 
SMZ  would  prohibit  or  restrain  the  use 
of  specific  types  of  fishing  gear  that  are 
not  compatible  writh  the  intent  of  the 
permittee  for  the  artificial  reef  or  habitat 
modification.  The  establishment  of  an 
SMZ  would  be  done  by  regulatory 
amendment  involving  full  public 
.  participation. 

Qassification 

Section  304(a){l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requfres 
NMFS  to  publish  regulations  proposed 
by  a  Council  within  15  days  of  receipt 
of  the  amendment  and  proposed 
regulations.  At  this  time,  NMFS  has  not 
determined  whether  the  measures  in 
Amendment  9  that  these  rules  would 
implement  are  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  NMFS,  in  making  that 
determination,  will  take  into  accoimt 
the  information,  views,  and  comments 
received  during  the  comment  period. 

The  Council  prepared  an  FEIS  for 
Amendment  9,  a  copy  of  which  may  be 
obtained  from  the  Council  (see 
ADbRESSES). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Amendment  9  would  implement 
management  measures  for  the  black  sea 
bass  fishery  where  none  had  previously 
existed.  The  economic  analysis 
contained  in  Amendment  9  indicates 
that  it  is  unlikely  that  the  measures  that 
would  be  implemented  by  this  action 
would  increase  or  decrease  ex-vessel 
revenues  by  more  than  5  percent  for 
more  than  20  percent  of  the  small 
entities  engaged  in  the  black  sea  bass 
fishery.  Based  on  the  available 
information,  many  fishery  participants 
are  already  in  compliance  with  the 
measures  proposed  to  be  implemented 
(including  a  maximum  diameter  for 
roller  gear  and  minimiun  mesh  size 
requirements  for  the  otter  trawl  fishery, 
and  fish  size  requirements).  Black  sea 
bass  fishery  participants  generally  land 
scup,  summer  flounder,  squid,  dogfish, 
and  other  species  with  black  sea  bass. 
Sixty  percent  of  the  trips  landing  black 
sea  bass  are  otter  trawl  trips.  Based  on 
1992  data  for  otter  trawl  trips  landing 
over  100  pounds  of  black  sea  bass, 
Loligo,  scup,  and  summer  flounder 
comprise  approximately  34, 12  and  11 
percent  by  weight,  respectively,  of  the 


total  catch,  whereas  black  sea  bass 
comprises  approximately  only  2.5 
percent.  This  2.5  percent  by  weight 
comprises  only  3.6  percent  of  the  value 
of  the  total  catch.  For  the  years  1983  to 
1992  combined,  nearly  60  percent  of  the 
trips  landing  black  sea  bass  used  otter 
trawl  gear. 

Minimum  fish  size  regulations  (see 
above)  for  black  sea  bass  contained  in 
this  amendment  may  reduce  total 
pounds  landed  in  8  of  the  13  states  that 
do  not  currently  have  minimum  fish 
size  requirements  for  this  species, 
because  fishermen  may  no  longer  land 
fish  smaller  than  the  minimum  size. 
However,  based  on  the  available  data, 
the  amount  of  reduction  of  landings  is 
not  expected  to  be  significant.  For 
example,  even  if  size  restrictions  were 
to  reduce  coastwide  otter  trawl  landings 
by  10  percent  (a  worse  case  assumption 
from  the  point  of  adverse  economic 
impact),  impact  on  otter  trawl  vessels 
would  be  marginal  because  of  the  low 
proportion  of  black  sea  bass  in  the  total 
catch,  as  noted  above.  It  is  anticipated 
that  the  minimum  fish  size  would  have 
similarly  insignificant  impacts  on  the 
remaining  gear  types,  which  comprise 
the  remaining  40  percent  of  all  black  sea 
bass  landings.  Therefore,  this  rule  most 
likely  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  proposed  rule  contains  new 
requirements  that  have  been  submitted 
to  OMB  for  approval.  These 
requirements  and  their  estimated 
response  times  are:  Mandatory  dealer 
reporting  at  2  minutes  per  response, 
annual  employment  data  at  6  minutes 
per  response,  vessel  reporting 
requirements  at  5  minutes  per  response, 
vessel  permits  and  permit  appeals  at  30 
minutes  per  response,  operator  permits 
at  1  hour  per  response,  observer 
notification  requirement  at  2  minutes 
per  response,  vessel  marking  (3 
locations)  at  15  minutes  per  marking, 
gear  identification  requirements  at  1 
minute  per  response,  and  requests  for  an 
experimental  fishing  exemption  at  1.9 
hours. 

The  response  estimates  shown 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  any  of  these 
burden  estimates  or  any  other  aspect  of 
the  collection  of  information  to  NMFS 
and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
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respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  PRA  unless 
that  collection  of  information  displays  a 
currently  valid  O.MB  control  number. 

List  of  Subjects  in  30  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  .^ugust  14.  1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows; 

1  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§648.1     Purpose  and  scope. 

iaj  This  part  implements  the  fishery 
management  plans  (FMP)  for  the 
.Mlantic  mackerel,  squid,  andbutterfish 
fishenes  i,'\tlantic  Mackerel,  Squid,  and 
Butterfish  F^P);  .Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP  (Scallop' FMP));  the  Atlantic  surf 
clam  and  ocean  quahog  fisheries 
(.Atlantic  Surf  Clam  and  Ocean  Quahog 
FMP);  the  Northeast  multispecies 
fishery  (NE  Multispecies  FMP);  and  the 
summer  flounder,  scup  and  the  black 
sea  bass  fisheries  (Summer  Flounder, 
Scup  and  Black  Sea  Bass  FMP).  These 
FMPs  and  the  regulations  in  this  part 
govern  the  conservation  and 
management  of  fisheries  of  the 
northeastern  United  States. 

•  *        •        •        • 

3.  In  §  648.2,  the  definitions  for 
"Black  Sea  Bass  Monitoring 
Committee,"  "Black  sea  bass  pot  or 
black  sea  bass  trap,"  are  added,  in 
alphabetical  order,  and  the  definition 
for  "Council"  is  revised  to  read  as 
follows: 

•  •         •         »         ♦ 

Black  Sea  Bass  Monitoring  Committee 
means  a  committee  made  up  of  staff 
representatives  of  the  Mid- Atlantic, 
New  England,  and  South  Atlantic 
Fishery  Management  Councils,  the 
Northeast  Regional  Office  of  NMFS,  the 
Northea,st  Fisheries  Science  Center,  and 
Commission  representatives.  The 
Council  Executive  Director  or  his 
designee  chairs  the  Committee. 

Black  sea  bass  pot  or  black  sea  bass 
trap  means  any  such  gear  used  to  catch 
and  retain  black  sea  bass. 

•  *        *        «        * 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 


for  the  Atlantic  sea  scallop  and  the  NE 
multispecies  fisheries,  or  the  Mid- 
Atlantic  Fishery  Management  Council 
(MAFMC)  for  the  Atlantic  mackerel, 
squid,  and  butterfish;  the  Atlantic  surf 
clam  and  ocean  quahog;  and  the 
Slimmer  flounder,  scup  and  black  sea 
bass  fisheries. 
•        *        •        •        * 

4.  In  §  648.4,  paragraph  (a)(6)  is  added 
and  reserved,  paragraph  (a)(7)  is  added, 
and  paragraph  (b)  is  revised  to  read  as 
follows: 

§  648.4    Vessel  permits. 

(a)  *  •  * 

(7)  Black  sea  bass  vessels.  Begirming 
90  days  following  the  effective  date  of 
these  regulations,  any  vessel  of  the 
United  States  that  fishes  for  or  retains 
black  sea  bass  in  or  from  the  EEZ  north 
of  35'15.3'  N.  lat.,  the  latitude  of  Cape 
Hatteras  Light,  NC,  must  have  been 
issued  and  carry  on  board  a  valid  black 
sea  bass  moratorium  permit,  except  for 
vessels  other  than  party  or  charter 
vessels  that  observe  the  possession  limit 
established  pursuant  to  §  648.145. 

(i)  Moratorium  permits — (A) 
Eligibility.  A  vessel  is  ehgible  to  receive 
a  permit  to  fish  for  and  retain  black  sea 
bass  in  excess  of  the  possession  limit 
established  pursuant  to  §  648.145  in  the 
EEZ  north  of  35''15.3'  N.  lat.,  the  latitude 
of  Cape  Hatteras  Light,  NC,  if  it  meets 
any  of  the  following  criteria: 

(1)  The  vessel  landed  and  sold  black 
sea  bass  between  January  26,  1988,  and 
January  26,  1993;  or 

(2)  The  vessel  was  under  construction 
for,  or  was  being  rerigged  for,  use  in  the 
directed  fishery  for  black  sea  bass  on 
January  26, 1993,  provided  the  vessel 
landed  black  sea  bass  for  sale  prior  to 
January  26,  1994. 

(5)  Tne  vessel  is  replacing  a  vessel  of 
substantially  similar  harvesting  capacity 
that  qualifies  under  the  criteria  of 
paragraph  (a)(7)(i)(A)(i)  or  (a)(7)(i)(A)(2) 
of  this  section,  and  both  the  entering 
and  replaced  vessels  are  owned  by  the 
same  person.  Vessel  permits  issued  to 
vessels  that  leave  the  fishery  may  not  be 
combined  to  create  larger  replacement 
vessels. 

(B)  Application/renewal  restrictions. 
No  one  may  apply  for  an  initial  black 
sea  bass  moratorium  permit  after: 

(1)  [Insert  date  12  months  after  the 
effective  date  of  the  final  rule);  or 

(2)  The  owner  retires  the  vessel  from 
the  fishery. 

(C)  Qualification  restriction.  Unless 
the  Regional  Director  determines  to  the 
contrary,  no  more  than  one  vessel  may 
qualify  at  any  one  time  for  a  black  sea 
bass  moratorium  permit  based  on  that  or 
another  vessel's  fishing  and  permit 
history.  If  more  than  one  vessel  owTier 


claims  eligibility  for  a  black  sea  bass 
moratorium  permit  based  on  one 
vessel's  fishing  and  permit  history,  the 
Regional  Director  will  determine  who  is 
entitled  to  qualifv^  for  the  permit 
according  to  paragraph  (D)  of  this 
section. 

(D)  Change  in  ownership.  The  fishing 
and  permit  historv*  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is  a 
written  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifv'ing  that  the  transferor/seller  is 
retaining  the  vessel's  fishing  and  permit 
history  for  purposes  of  replacing  the 
vessel.  If  the  fishing  and  permit  history 
of  the  vessel  is  transferred,  the 
transferee/buyer  must  complv  with  the 
requirements  of  §  648.4(h)  for  the 
continuation  of  a  moratorium  permit  for 
his  or  her  benefit. 

(E)  Replacement  vessels.  To  be 
eligible  for  a  moratorium  permit  under 
this  section,  the  replacement  vessel 
must  be  of  substantially  similar 
harvesting  capacity  as  the  vessel  that 
initially  qualified  for  the  moratorium 
permit,  and  both  vessels  must  be  owned 
by  the  same  person.  Vessel  permits 
issued  to  vessels  that  leave  the  fishery 
may  dot  be  combined  to  create  larger 
replacement  vessels. 

(F)  Appeal  of  denial  of  permit.  (1) 
Any  applicant  denied  a  moratorium 
permit  may  appeal  to  the  Regional 
Director  within  30  days  of  the  notice  of 
denial.  Any  such  appeal  shall  be  in 
writing.  The  only  ground  for  appeal  is 
that  the  Regional  Director  erred  in 
concluding  that  the  vessel  did  not  meet 
the  criteria  in  paragraph  (a)(7)(i)(A)(7)  or 
(a)(7)(i)(A)(2)  of  this  section.  The  appeal 
shall  set  forth  the  basis  for  the 
applicant's  belief  that  the  Regional 
Director's  decision  was  made  in  error. 

(2)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Director. 

[3]  The  hearing  officer  shall  make  a 
recommendation  to  the  Regional 
Director. 

(4)  The  decision  on  the  appeal  by  the 
Regional  Director  is  the  final  decision  of 
the  Department  of  Commerce. 

(ii)  Party  and  charter  boat  permit.  The 
owner  of  any  party  or  charter  boat  must 
obtain  a  permit  to  fish  for  or  retain  black 
sea  bass  in  or  from  the  EEZ  while 
carrying  passengers  for  hire. 

(b)  Permit  conditions.  Vessel  owners 
who  apply  for  a  fishing  vessel  permit 
under  this  section  must  agree  as  a 
condition  of  the  permit  that  the  vessel 
.  and  vessel's  fishing  activity,  catch,  and 
pertinent  gear  (without  regard  to 
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whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  from  such  requirements 
imder  this  part.  All  such  fishing 
activities,  catch,  and  pertinent  gear  will 
remain  subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  differ, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  under 
this  part  must  comply  with  the  more 
restrictive  requirement.  Owoiers  and 
operators  of  vessels  fishing  under  the 
terms  of  a  summer  floimder  moratorium 
or  black  sea  bass  permit  must  also  agree, 
as  a  condition  of  the  permit,  not  to  land 
summer  flounder  or  black  sea  bass  in 
any  state,  or  part  thereof,  that  the 
Regional  Director  has  determined  no 
longer  has  commercial  quota  available. 
A  state,  or  part  thereof,  not  receiving  an 
allocation  of  summer  flounder  or  black 
sea  bass  is  deemed  to  have  no 
commercial  quota  available.  Chvners  or 
operators  fishing  for  surf  clams  and 
ocean  quahogs  within  waters  under  the 
jurisdiction  of  any  state  that  requires 
cage  tags  are  not  subject  to  any 
conflicting  Federal  minimum  size  or 
tagging  requirements.  If  a  surf  clam  and 
ocean  quahog  requirement  of  this  part 
differs  from  a  surf  clam  and  ocean 
quahog  management  measure  required 
by  a  state  that  does  not  require  cage 
tagging,  any  vessel  owner  or  operator 
permitted  to  fish  in  the  EEZ  for  surf 
clams  and  ocean  quahogs  must  comply 
with  the  more  restrictive  requirement 
while  fishing  in  state  waters.  However, 
surrender  of  a  surf  clam  and  ocean 
quahog  vessel  permit  by  the  owner  by 
certified  mail  addressed  to  the  Regional 
Director  allows  an  individual  to  comply 
wdth  the  less  restrictive  state  minimum 
size  requirement,  so  long  as  fishing  is 
conducted  exclusively  within  state 
waters. 
***** 

5.  In  §  648.5,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  sea  scallops  in 
excess  of  40  lb  (18.1  kg).  NE 
multispecies,  Atlantic  mackerel,  squid, 
and  butterfish,  and;  as  of  90  days 
following  the  effective  date  of  the 
regulations,  black  sea  bass;  harvested  in 
or  from  the  EEZ,  or  issued  a  permit  for 
these  species  under  this  part,  must  have 
and  carry  on  board  a  valid  operator's 
permit  issued  under  this  section.  An 
operator  permit  issued  pursuant  to  part 


649  shedl  satisfy  the  permitting 
requirement  of  this  section.  This 
requirement  does  not  apply  to  operators 
of  recreational  vessels. 

*  *        *        *        »  - 

6.  In  §  648.6,  paragraph  (a)  is  revised 
to  read  as  follows; 

§  648.6     Dealer/ processor  permits. 

(a)  General.  All  NE  multispecies,  sea 
scallop,  summer  flounder,  surf  clam  and 
ocean  quahog  dealers,  and  surf  clam  and 
ocean  quahog  processors  must  have     ~ 
been  issued  and  have  in  their 
possession  a  permit  for  such  species 
issued  under  this  section.  As  of  January 
1, 1997,  all  Atlantic  mackerel,  squid, 
and  butterfish  dealers,  and,  as  of  [insert 
date  90  days  after  the  effective  date  of 
the  final  rule],  all  black  sea  bass  dealers 
must  have  been  issued  and  have  in  their 
possession  a  vaUd  dealers  permit  for 
those  species. 

•  *        •        •        * 

7.  hi  §648.7,  paragraphs  (a)(l)(i), 
(a){2)(i),  mm),  (b)(l)(iii)  the  first 
sentence,  and  (f)(3)  are  revised  to  read 
as  follows: 

§  648.7     Recordkeeping  and  reporting 

requirements. 

(a)  *  •  * 

(1)  *  •  * 

(i)  Summer  flounder,  scallop,  NE 
multispecies,  Atlantic  mackerel,  squid 
and  butterfish,  and,  as  of  [insert  date  90 
days  after  the  effective  date  of  the  final 
rule],  black  sea  bass  dealers,  must 
provide:  Name  and  mailing  address  of 
dealer,  dealer  nvunber,  name  and  permit 
number  of  the  vessels  fi^om  which  fish 
are  landed  or  received,  dates  of 
purchases,  pounds  by  species,  price  by 
species,  and  port  landed.  If  no  fish  are 
purchased  during  the  week,  a  report  so 
stating  must  be  submitted.  All  report 
forms  must  be  signed  by  the  dealer  or 
other  authorized  individual. 
***** 

(2)  *  *  • 

(i)  Summer  flounder,  scallop,  NE 
multispecies,  Atlantic  mackerel,  squid, 
and  butterfish,  and,  as  of  [insert  date  90 
days  after  the  effective  date  of  the  final 
rule],  black  sea  bass  dealers  must 
complete  the  "Employment  Data" 
section  of  the  Annual  Processed 
Products  Reports;  completion  of  the 
other  sections  of  that  form  is  voluntary. 
Reports  must  be  submitted  to  the 
address  supphed  by  the  Regional 
Director. 
***** 

(b)  Vessel  owners — (1)  Fishing  Vessel 
Log  Reports — (i)  Owners  of  vessels 
issued  summer  flounder  moratorium, 
scallop,  multispecies,  mackerel,  squid, 
and  butterfish,  or  black  sea  bass 


moratorium  permits.  The  owner  or 
operator  of  any  vessel  issued  a  vessel 
permit  for  summer  flounder 
moratorium,  scallops,  NE  multispecies, 
or,  as  of  January  1, 1997,  an  Atlantic 
mackerel,  squid,  or  butterfish  vessel 
permit,  or,  as  of  [insert  date  90  days 
after  the  effective  date  of  the  final  rule], 
a  black  sea  bass  moratorium  permit, 
must  maintain  on  board  the  vessel,  and 
submit,  an  accurate  daily  fishing  log 
report  for  all  fishing  trips,  regardless  of 
species  fished  for  or  taken,  on  forms 
supplied  by  or  approved  by  the  Regional 
Director.  *  *  • 
***** 

(iii)  Owners  of  patty  and  charter 
boats.  The  owner  of  any  party  or  charter 
boat  issued  a  summer  flounder  permit 
other  than  a  moratorium  permit  and 
carrying  passengers  for  hire  shall 
maintain  on  board  the  vessel,  and 
submit,  an  accurate  daily  fishing  log 
report  for  each  charter  or  party  fishing 
trip  that  lands  summer  flounder,  unless 
such  a  vessel  is  also  issued  a  summer 
flounder  moratorium  permit,  a  sea 
scallop  permit,  a  multispecies  permit, 
or,  as  of  January  1,  1997,  a  mackerel, 
squid  or  butterfish  permit,  or,  as  of 
[insert  date  90  days  after  the  effective 
date  of  the  final  rule],  a  black  sea  bass 
permit,  in  which  case  a  fishing  log 
report  is  required  for  each  trip 
regardless  of  species  retained.  *  *  * 
***** 

(3)  At-sea  purchasers,  receivers,  or 
processors.  All  persons  purchasing, 
receiving,  or  processing  any  summer 
floimder,  Atlantic  mackerel,  squid, 
butterfish  or,  as  of  [insert  date  90  days 
after  effective  date  of  the  final  rule], 
black  sea  bass  at  sea  for  landing  at  any 
port  of  the  United  States  must  submit 
information  identical  to  that  required  by 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 
as  applicable,  and  provide  those  reports 
to  the  Regional  Director  or  designee  on 
the  same  frequency  basis. 

8.  In  §648.11,  paragraphs  (a)  and  (e) 
introductory  text  are  revised  to  read  as 
follows: 

§  648.1 1    At-sea  sea  sampler/observer 
eovarage. 

(a)  The  Regional  Director  may  request 
any  vessel  holding  a  permit  for  the 
Atlantic  mackerel,  squid,  and  butterfish; 
sea  scallop;  NE  multispecies:  summer 
flounder,  or,  as  of  [insert  date  90  days 
after  the  effective  date  of  the  final  rule], 
black  sea  bass  fisheries  to  carry  a  NMFS- 
approved  sea  sampler/observer.  If 
requested  by  the  Regional  Director  to 
carry  an  observer  or  sea  sampler,  a 
vessel  may  not  engage  in  any  fishing 
operations  in  the  respective  fishery 
unless  an  observer  or  sea  sampler  is 
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aboard,  or  unless  the  requirement  is 
waived. 

«         *        *        ft        • 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  summer  flounder  moratorium 
permit  or,  as  of  (insert  date  90  days  after 
the  effective  date  of  the  final  rule],  a 
black  sea  bass  moratorium  permit,  if 
requested  by  the  sea  sampler/observer 
also  must: 
***** 

9.  Section  648.12  is  revised  to  read  as 
follows: 

§648.12     Experimental  fishing. 

The  Regional  Director  may  exempt 
any  person  or  vessel  froni  the 
requirements  of  subparts  B  (Atlantic 
mackerel,  squid,  and  butterfish),  D  (sea 
scallop),  E  (surf  clam  and  ocean 
quahog),  F  (^JE  multispecies),  G 
(summer  flounder),  or  I  (black  sea  bass), 
of  this  part  for  the  conduct  of 
experimental  fishing  beneficial  to  the 
management  of  the  resources  or  fishery 
managed  under  that  subpart.  The 
Regional  Director  shall  consult  with  the 
Executive  Director  of  the  Council 
regarding  such  exemptions  for  the 
Atlantic  mackerel,  squid,  and  butterfish, 
the  summer  flounder  and  the  black  sea 
bass  fisheries. 

10.  In  §648.14.  paragraph  (a)(8)  is 
revised,  paragraphs  (a)(80),  (a)(81),  and 
(a)(82)  are  added,  paragraph  (t)  is 
redesignated  as  paragraph  (v),  and  new 
paragraph  (t),  and  paragraphs  (u)  and 
{v)(6)  are  added  to  read  as  follows: 

§648.14     Prohibitions 

(a)  •  *  • 

(8)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  interfere  with  or  bar 
by  command,  impediment,  threat,  or 
coercion  either  a  NMFS-approved 
observer,  sea  sampler,  or  other  NMFS- 
authorized  employee  aboard  a  vessel  or 
in  a  dealer/ processor  establishment, 
conducting  his  or  her  duties  aboard  a 
vessel  or  in  a  dealer/processor 
establishment,  or  an  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part. 
•        •        •        *        » 

(80)  Possess  in  or  harvest  from  the 
EEZ  black  sea  bass  either  in  excess  of 
the  possession  limit  established 
pursuant  to  §  648.145  or  before  or  after 
the  time  period  established  pursuant  to 
§  648.142.  unless  the  person  is  operating 
a  vessel  issued  a  moratorium  permit 
under  §  648.4  and  the  moratorium 
permit  is  on  board  the  vessel  and  has 
not  been  surrendered,  revoked,  or 
suspended. 

(81)  Possess  nets  or  netting  with  mesh 
not  meeting  the  minimum  mesh 


requirement  of  §  648.144  if  the  jjerson 
possesses  black  sea  bass  harvested  in  or 
from  the  EEZ  in  excess  of  the  threshold 
limit  established  pursuant  to 
§  648.144(a). 

(82)  Purchase  or  otherwise  receive  for 
commercial  purposes  black  sea  bass 
caught  by  other  than  a  vessel  with  a 
moratoriimi  permit  not  subject  to  the 
possession  limit  established  pursuant  to 
§648.145  unless  the  vessel  has  not  been 
issued  a  permit  under  this  part  and  is 
fishing  exclusively  within  the  waters 
under  the  jurisdiction  of  any  state. 
***** 

(t)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
black  sea  bass  permit  (including  a 
moratorium  permit)  to  do  any  of  the 
following: 

(1)  Possess  100  lb  (45.4  kg)  or  more  of 
black  sea  bass,  unless  the  vessel  meets 
the  minimum  mesh  requirement 
specified  in  §  648.144(a). 

(2)  Possess  black  sea  bass  in  other 
than  a  box  specified  in  §  648.145(c)  if 
fishing  with  nets  having  mesh  that  does 
not  meet  the  minimum  mesh-size 
requirement  specified  in  §  648.144(a). 

[3]  Land  black  sea  bass  for  sale  in  any 
state,  or  part  thereof,  in  which 
commercial  quota  is  no  longer  available. 

(4)  Fish  with  or  possess  nets  or 
netting  that  do  not  meet  the  minimum 
mesh  requirement,  or  that  are  modified, 
obstructed  or  constricted,  if  subject  to 
the  minimum  mesh  requirement 
specified  in  §648.144,  unless  the  nets  or 
netting  are  stowed  in  accordance  with 

§  648.23(b). 

(5)  Fish  with  or  possess  rollers  used 
in  roller  rig  or  rock  hopper  trawl  gear 
that  do  not  meet  the  requirements 
specified  in  §  646.144(a)(5). 

(6)  Fish  with  or  possess  pots  or  traps 
that  do  not  meet  the  requirements 
specified  in  §  648.144(b). 

(7)  Sell  or  transfer  to  another  person 
for  a  commercial  purpose,  other  than 
transport,  any  black  sea  bass,  unless  the 
transferee  has  a  valid  black  sea  bass 
dealer  permit. 

(8)  Carry  passengers  for  hire,  or  carry 
more  than  three  crew  members  for  a 
charter  boat  or  five  crew  members  for  a 
party  boat,  while  fishing  commercially 
pursuant  to  a  black  sea  bass  moratorium 
permit. 

(u)  It  is  unlawful  for  the  owner  and 
operator  of  a  party  or  charter  boat  issued 
a  black  sea  bass  permit  (including  a 
moratorium  permit),  when  the  boat  is 
carrying  passengers  for  hire  or  carrying 
more  than  three  crew  members  if  a 
charter  boat  or  more  than  five  members 
if  a  party  boat,  to: 


(1)  Possess  black  sea  bass  in  excess  of 
the  possession  limit  established 
pursuant  to  §648.145. 

(2)  Fish  for  black  sea  bass  other  than 
during  a  season  specified  pursuant  to 
§648.142. 

(3)  Sell  black  sea  bass  or  transfer  black 
sea  bass  to  another  person  for  a 
commercial  purpose. 

(v)  *  *  « 

(6)  Black  sea  bass.  All  black  sea  bass 
possessed  on  board  a  party  or  charter 
boat  issued  a  permit  under  §  648.4(6){ii) 
are  deemed  to  have  been  harvested  from 
the  EEZ. 

11.  Subpart  I  is  added  to  read  as 
follows: 

Subpart  I — Management  Measures  for  the 
Black  Sea  Bass  Fishery 

Sac 

648.140 
648.141 
648  142 
648.143 
648.144 
648 145 
548  146 


Catch  quotas  and  other  restrictions. 

Closure. 

Time  restrictions. 

Minimum  sizes. 

Gear  restrictions. 

Possession  limit. 

Special  management  zones. 


Subpart  i — Management  Measures  for 
the  Black  Sea  Bass  Fishery 

§  648. 1 40    Catch  quotas  and  other 
restrictions. 

(a)  Annual  review.  The  Black  Sea  Bass 
Monitoring  Committee  will  review  the 
following  data,  subject  to  availability, 
on  or  before  August  15  of  each  year  to 
determine  the  allowable  levels  of  fishing 
and  other  restrictions  necessary  to  result 
in  a  target  exploitation  rate  of  48  percent 
for  black  sea  bass  in  1998,  1999  and 
2000;  a  target  exploitation  rate  of  37 
percent  in  2001  and  2002;  and  a  target 
exploitation  rate  of  29  percent  (based  on 
Fmax)  in  2003  and  subsequent  years: 
Commercial  and  recreational  catch  data; 
current  estimates  of  fishing  mortality; 
stock  status;  recent  estimates  of 
recruitment;  virtual  population  analysis 
results;  levels  of  noncompliance  by 
fishermen  or  individual  states;  impact  of 
size/mesh  regulations;  sea  sampling  and 
winter  trawl  survey  data,  or  if  sea 
sampling  data  are  unavailable,  length 
frequency  information  from  the  winter 
trawl  survey  and  mesh  selectivity 
analyses;  impact  of  gear  other  than  otter 
trawls,  pots  and  traps  on  the  mortality 
of  black  sea  bass;  and  any  other  relevant 
information. 

fb)  Recommended  measures.  Based  on 
this  review,  the  Black  Sea  Bass 
Monitoring  Committee  will  recommend 
to  the  Demersal  Species  Committee  of 
the  Council  and  the  Commission  the 
following  measures  to  assure  that  the 
target  exploitation  rate  specified  in 
paragraph  (a)  of  this  section  is  not 
exceeded: 
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(1)  Commercial  minimum  fish  size.  §648.141     Closure. 


(2)  Minimum  mesh  size  in  the  codend 
or  throughout  the  net  and  the  catch 
threshold  that  would  require 
compliance  with  the  minlmiun  mesh 
requirement. 

•   (3)  Escape  vent  size. 

(4)  A  recreational  possession  limit  set 
from  a  range  of  (0)  to  the  maximum 
allowed  to  achieve  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section.  Implementation  of 
this  measure  will  begin  in  1998. 

(5)  Recreational  minimum  fish  size. 

(6)  Implementation  of  this  measure 
will  begin  in  1998. 

(7)  Restrictions  on  gear  other  than 
otter  trawls  and  pots  or  traps. 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Black  Sea  Bass  Monitoring  Committee. 
Based  on  these  recommendations  and 
any  public  comment,  the  Demersal 
Species  Committee  shall  make  its 
recommendations  to  the  Council  with 
respect  to  the  measures  necessary  to 
assure  that  the  target  exploitation  rate 
specified  in  paragraph  (a)  of  this  section 
are  not  exceeded.  The  Council  shall 
review  these  recommendations  and, 
based  on  the  recommendations  and 
public  comment,  make 
recommendations  to  the  Regional 
Director  with  respect  to  the  measures 
necessary  to  assure  that  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section  is  not  exceeded. 
Included  in  the  recommendation  will  be 
supporting  documents,  as  appropriate, 
concerning  the  environmental  and 
economic  impacts  of  the  proposed 
action.  The  Regional  Director  will 
review  these  recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  the  Regional  Director 
will  publish  a  proposed  rule  in  the 
Federal  Register  October  15  to 
implement  a  harvest  limit,  and 
additional  management  measures  for  the 
commercial  fishery,  and  will  publish  a 
proposed  rule  in  the  Federal  Register  by 
February  1 5  to  implement  additional 
management  measures  for  the 
recreational  fishery,  if  he/she 
determines  that  such  measures  are 
necessary  to  assure  that  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section  is  not  exceeded.  After 
considering  public  comment,  the 
Regional  Director  will  publish  a  final 
rule  in  the  Federal  Register  to 
implement  the  measures  necessary  to 
assure  that  the  target  exploitation  rate 
specified  in  paragraph  (a)  of  this  section 
is  not  exceeded. 


EEZ  closure.  The  Regional  Director 
shall  close  the  EEZ  to  fishing  for  black 
sea  bass  by  commercial  vessels  for  the 
remainder  of  the  calendar  year  by 
publishing  notification  in  the  Federal 
Register  if  he  or  she  determines  that  the 
inaction  of  one  or  more  states  will  cause 
the  applicable  target  exploitation  rate 
specified  in  §  648.140(a)  to  be  exceeded. 
TTie  Regional  Director  may  reopen  the 
EEZ  if  earlier  inaction  by  a  state  has 
been  remedied  by  that  state  without 
causing  the  applicable  specified  target 
exploitation  rate  to  be  exceeded. 

§  648. 1 42    Time  restrictions. 

Vessels  that  are  not  eligible  for  a 
moratorium  permit  under  §  648.4(a)(7) 
and  fishermen  subject  to  the  possession 
Umit  may  fish  for  black  sea  bass  from 
January  1  through  December  31. 
Beginning  in  1998,  this  time  period  may 
be  adjusted  pursuant  to  the  procedures 
in  §648.140. 

§648.143    Minimum  sizes. 

(a)  The  minimum  size  for  black  sea 
bass  is  9  inches  (22.9  cm)  total  length 
for  all  vessels  issued  a  permit  under 
§  648.4(a)(7)  and  for  all  other  vessels 
which  fish  for  or  retain  black  sea  bass 
in  or  from  the  EEZ.  The  minimum  size 
may  be  adjusted  for  commercial  and/ or 
recreational  vessels  pursuant  to  the 
procedures  in  §648.140. 

(b)  The  minimum  size  in  this  section 
appUes  to  the  whole  fish  or  any  part  of 
a  fish  found  in  possession  (e.g.,  fillets), 
except  that  party  or  charter  vessels 
possessing  valid  state  permits 
authorizing  filleting  at  sea  may  possess 
fillets  smaller  than  the  size  specified  if 
skin  remains  on  the  fillet  and  all  other 
state  requirements  are  met. 

§648.144    Gear  restrictions. 

(a)  Trawl  gear  restrictions — (1) 
General,  (i)  Otter  trawlers  whose  owners 
are  issued  a  black  sea  bass  moratorium 
permit  and  that  land  or  possess  100  lb 
or  more  (45.4  kg  or  more)  of  black  sea 
bass  per  trip,  must  fish  with  nets  that 
have  a  minimum  mesh  size  of  4.0  inches 
(10.2  cm)  diamond  or  3.5  inches  (8.9 
cm)  square  (inside  measure)  mesh 
applied  throughout  the  codend  for  at 
least  75  continuous  meshes  forward  of 
the  terminus  of  the  net,  or,  for  codends 
v«th  less  than  75  meshes,  the  minimum- 
mesh-size  codend  must  be  a  minimum 
of  one-third  of  the  net,  measured  from 
the  terminus  of  the  codend  to  the  center 
of  the  head  rope,  excluding  any  tvutle 
excluder  device  extension. 

(ii)  Mesh  sizes  shall  be  measured 
pursuant  to  the  procedure  specified  in 
§  648.104(a)(2). 


(2)  Net  modifications.  No  vessel 
subject  to  this  part  shall  use  any  device, 
gear,  or  material,  including,  but  not 
limited  to  nets,  net  strengtheners,  ropes, 
lines,  or  chafing  gear,  on  the  top  of  the 
regulated  portion  of  a  trawl  net;  except 
that,  one  splitting  strap  and  one  bull 
rope  (if  present)  consisting  of  Une  or 
rope  no  more  than  3  inches  (7.6  cm)  in 
diameter  may  be  used  if  such  splitting 
strap  and/ or  bull  rope  does  not 
constrict,  in  any  manner,  the  top  of  the 
regulated  portion  of  the  net,  and  one 
rope  no  greater  than  0.75  inches  (1.9 
cm)  in  diameter  extending  the  length  of 
the  net  from  the  belly  to  the  terminus  of 
the  codend  along  the  top,  bottom,  and 
each  side  of  the  net.  "Top  of  the 
regulated  portion  of  the  net"  means  the 
50  percent  of  the  entire  regulated 
portion  of  the  net  that  (in  a  hypothetical 
situation)  will  not  be  in  contact  with  the 
ocean  bottom  during  a  tow  if  the 
regulated  portion  of  the  net  were  laid 
flat  on  the  ocean  floor.  For  the  purpose 
of  this  paragraph,  head  ropes  shall  not 
be  considered  part  of  the  top  of  the 
regulated  portion  of  a  trawl  net. 

(3)  Mesh  obstruction  or  constriction. 
(i)  A  fishing  vessel  may  not  use  any 
mesh  configuration,  mesh  construction, 
or  other  means  on  or  in  the  top  of  the 
net,  as  defined  in  paragraph  (a)(2)  of  this 
section,  that  obstructs  the  meshes  of  the 
net  in  any  manner,  or  otherwise  causes 
the  size  of  the  meshes  of  the  net  while 
iii  use  to  diminish  to  a  size  smaller  than 
the  rainimima  estabUshed  pursuant  to 
§648.144(a)(l)(i). 

(ii)  No  person  on  any  vessel  may 
possess  or  fish  with  a  net  capable  of 
catching  black  sea  bass  in  which  the 
bars  entering  or  exiting  the  knots  twist 
aroimd  each  other. 

(4)  Stowage  of  nets.  Otter  trawl  vessels 
subject  to  the  minimum  mesh-size 
requirement  of  paragraph  (a)(l)(i)  of  this 
section  may  not  have  "available  for 
immediate  use"  any  net  or  any  piece  of 
net  that  does  not  meet  the  minimum 
mesh  size  requirement,  or  any  net,  or 
any  piece  of  net,  with  mesh  that  is 
rigged  in  a  manner  that  is  inconsistent 
with  the  minimum  mesh  size 
requirement.  A  net  that  is  stowed  in 
conformance  with  one  of  the  methods 
specified  in  §  648.23(b)  and  that  can  be 
shown  not  to  have  been  in  recent  use, 

is  considered  to  be  not  "available  for 
immediate  use." 

(5)  Roller  gear.  Rollers  used  in  roller 
rig  or  rock  hopper  trawl  gear  shall  be  no 
larger  than  18  inches  (45.7  cm)  in 
diameter. 

(b)  Pot  and  trap  gear  restrictions — (1) 
Escape  vents.  All  black  sea  bass  traps  or 
pots  must  have  an  escape  vent  placed  in 
a  lower  comer  of  the  parlor  portion  of 
the  pot  or  trap  which  complies  with  one 
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of  the  following  minimum  sizes:  1.125 
inches  (2.86  cm)  by  5.75  inches  (14.61 
cm);  or  a  circular  vent  2  inches  (5.08 
cm)  in  diameter;  or  a  square  vent  with 
sides  of  1.5  inches  (3.81  cm),  inside 
measure  These  dimensions  may  be 
adjusted  pursuant  to  the  procedures  in 
§648  140 

(2)  Gear  marking.  The  owner  of  a 
vessel  issued  a  black  sea  bass 
moratorium  permit  must  mark  all  black 
sea  bass  pots  or  traps  with  the  vessel's 
USCG  documentation  number  or  state 
registration  number. 

(3)  Degradable  panels.  Black  sea  bass 
pots  or  traps  must  have  the  hinges  and 
fasteners  of  one  panel  or  door  made  of 
one  of  the  following  degradable 
materials: 

(!)  Untreated  hemp,  jute,  or  cotton 
string  of  3/16  inches  (4.8  mm)  diameter 
or  smaller;  or 

(ii)  Magnesium  alloy,  timed  float 
releases  (pop-up  devices)  or  similar 
magnesium  alloy  fasteners;  or 

(iii)  Ungalvanized  or  uncoated  iron 
wire  of  0.094  inches  (2.4  mm)  diameter 
or  smaller. 

(4)  Ghost  panels.  Black  sea  bass  traps 
or  pots  must  contain  a  panel  affixed  to 
the  trap  or  pot  with  degradable  fasteners 
as  specified  in  §  648.144(b)(3)  and 
which  measures  at  least  3.0  inches  (7.62 
cm)  by  6  0  inches  (15.24  cm). 

(5)  Lathes  spacing.  Pots  or  traps 
constructed  of  wooden  lathes  must  have 
spacing  of  a  least  1.125  inches  (2.8575 
cm)  between  one  set  of  lathes  in  the 
parlor  portion  of  the  trap. 

§648.145    Possession  limit 

A  possession  limit  will  be  established 
pursuant  to  the  procedures  in  §  648.140 
to  assure  that  the  recreational  harvest 
limit  is  not  exceeded. 

(a)  If  whole  black  sea  bass  are 
processed  into  fillets,  an  authorized 
officer  will  convert  the  number  of  fillets 
to  whole  black  sea  bass  at  the  place  of 
landing  by  dividing  fillet  number  by 
two.  If  black  sea  bass  are  filleted  into  a 
single  (butterfly)  fillet,  such  fillet  shall 
be  deemed  to  be  from  one  whole  black 
sea  bass. 


(b)  Black  sea  bass  harvested  by  vessels 
subject  to  the  possession  Limit  with 
more  than  one  person  aboard  may  be 
pooled  in  one  or  more  containers. 
Compliance  with  the  daily  possession 
Umit  will  be  determined  by  dividing  the 
nimaber  of  black  sea  bass  on  board  by 
the  number  of  persons  aboard,  other 
than  the  captain  and  the  crew.  If  there 

is  a  violation  of  the  possession  Umit  on 
board  a  vessel  carrying  more  than  one 
person,  the  violation  shall  be  deemed  to 
have  been  committed  by  the  owner  and 
op)erator. 

(c)  Owners  or  operators  of  otter  trawl 
vessels  issued  a  moratorium  permit 
under  §  648.4(a)(7)  and  fishing  with,  or 
possessing  on  board,  nets  or  pieces  of 
net  that  do  not  meet  the  minimum  mesh 
requirements  and  that  are  not  stowed  in 
accordance  with  §  648.144(a)(4),  may 
not  retain  100  lb  or  more  (45.4  kg  or 
more)  of  black  sea  bass.  Black  sea  bass 
on  board  these  vessels  shall  be  stored  so 
as  to  be  readily  available  for  inspection 
in  a  standard  100-lb  (45  4-kg)  tote. 

S  648.1 46    Special  management  zones. 

The  recipient  of  a  Corps  of  Engineers 
permit  for  an  artificial  reef,  fish 
attraction  device,  or  other  modification 
of  habitat  for  purposes  of  fishing  may 
request  that  an  area  surrounding  and 
including  the  site  be  designated  by  the 
Council  as  a  Special  Management  Zone 
(SMZ).  The  SMZ  would  prohibit  or 
restrain  the  use  of  specific  types  of 
fishing  gear  that  are  not  compatible  with 
the  intent  of  the  artificial  reef  or  fish 
attraction  device  or  other  habitat 
modification.  The  establishment  of  an 
SMZ  would  be  effected  by  a  regulatory 
amendment  pursuant  to  the  following 
procedure: 

(a)  A  SMZ  monitoring  team 
comprised  of-members  of  staff  from  the 
MAFMC,  NMFS  Northeast  Region,  and 
NMFS  Northeast  Fisheries  Science 
Center  will  evaluate  the  request  in  the 
form  of  a  written  report  considering  the 
following  criteria: 

(1)  Fairness  and  equity. 

(2)  Promotion  of  conservation. 


(3)  Avoidance  of  excessive  shares. 

(4)  Consistency  with  the  objectives  of 
Amendment  9  to  the  Fisher\' 
Management  Plan  for  the  Summer 
Flounder.  Scup  and  Black  Sea  Bass 
fisheries,  the  Magnuson  Act,  and  other 
applicable  law. 

(5)  The  natural  bottom  in  and 
surrounding  potential  SMZs. 

(6)  Impacts  on  historical  uses. 

fb)  The  Council  Chairman  may 
schedule  meetings  of  Industry-  Advisors 
and/or  the  Scientific  and  Statistical 
Committee  to  review  the  report  and 
associated  documents  and  to  advise  the 
Council.  The  Council  Chairman  may 
also  schedule  public  hearings. 

(c)  The  Council,  following  review  of 
the  SMZ  monitoring  teams's  report, 
supporting  data,  public  comments,  and 
other  relevant  information,  may 
recommend  to  the  Regional  Director  that 
a  SMZ  be  approved.  Such  a 
recommendation  would  be 
accompanied  by  all  relevant  background 
information. 

(d)  The  Regional  Director  will  review 
the  Council's  recommendation.  If  the 
Regional  Director  concurs  in  the 
recommendation,  he  or  she  vvili  publish 
a  proposed  rule  in  the  Federal  Register 
in  accordance  with  the 
recommendations.  If  the  Regional 
Director  rejects  the  Council's 
recommendation,  he  or  she  shall  advise 
the  Council  in  writing  of  the  basis  for 
the  rejection. 

(e)  The  proposed  rule  shall  afford  a 
reasonable  period  for  public  conunent. 
Following  a  review  of  public  comments 
and  any  information  or  data  not 
previously  available,  the  Regional 
Director  will  publish  a  final  rule  if  he 
or  she  determines  that  the  establishment 
of  the  SMZ  is  supported  by  the 
substantial  weight  of  evidence  in  the 
administrative  record  and  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

[PR  Doc.  96-21259  Filed  8-16-96;  2:14  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV96-989-2NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  of  a  currently 
approved  information  collection  for 
Raisins  Produced  from  Grapes  Grown  in 
California,  Marketing  Order  No.  989. 
DATES:  Comments  on  this  notice  must  be 
received  by  October  21,  1996  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OB  COMMENTS: 
Contact  Valene  L.  Emmer,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2530-S..  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  Tel:  (202)  205-2829, 
Fax (202]  720-5698. 

SUPPLEMENTARY  INFORMATION: 

Title:  Raisins  Produced  from  Grapes 
Grown  in  California,  Marketing  Order 
No.  989. 

OMB  Number:  0581-0083. 

Expiration  Date  of  Approval:  March 
31,  1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 


individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  retvims  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  marketing  order  programs  are 
estabhshed  if  favored  by  producers  in 
referenda.  The  handUng  of  the 
commodity  is  regulated.  The  Secretary 
of  Agriculture  is  authorized  to  oversee 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
adininister  the  California  raisin 
marketing  order  program,  which  has 
been  operating  since  1949. 

The  California  raisin  marketing  order 
authorizes  the  issuance  of  grade  and 
condition  standards,  inspection 
requirements,  and  volume  regulations 
through  a  producer  reserve  pool.  The 
producer  reserve  pool  raisins  are  sold 
through  the  export  incentive  and 
merchandising  programs,  government 
piu^chases  of  raisins,  sales  pursuant  to 
the  order,  and  a  raisin  diversion 
program.  Regulatory  provisions  apply  to 
raisins  shipped  both  within  and  out  of 
the  production  area  to  any  market, 
except  those  specifically  exempt.  This 
order  also  has  authority  for  market 
research  and  development  projects, 
including  paid  advertising.  Pursuant  to 
Section  608(e)(1)  of  the  AMAA,  import 
grade  and  condition  requirements  are 
implemented  on  raisins  imported  into 
the  United  States. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Raisin 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  and  processors  to  submit 
certain  information.  In  addition,  raisin 
producers  who  voluntarily  apply  to 
participate  in  a  raisin  diversion  program 
are  required  to  submit  certain 
information.  Under  the  AMAA, 
importers  are  also  required  to  submit 
certain  information.  Much  of  this 
information  is  compiled  in  aggregate 
and  provided  to  the  industry  to  assist  in 
marketing  decisions. 

The  Committee  has  developed  forms 
as  a  convenience  to  persons  who  are 


required  to  file  information  with  the 
Committee  relating  to  raisin  inventories, 
acquisition  of  standard  raisins, 
shipments,  dispositions,  and  other 
information  needed  to  carry  out  the 
purposes  of  the  Act  and  the  Order. 
Since  shipments  of  raisins  continue 
year-round,  these  forms  are  utilized 
throughout  the  crop  year.  A  USDA  form 
is  used  to  allow  producers  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  raisin 
producers  and  handlers  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  Committee  must 
file  nomination  forms  with  the 
Secretary. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Such  referenda  ballots  are  included  in 
this  request. 

These  forms  require  the  minimimi 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  Act  as  expressed  in  the 
order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.14715  hours 
peY  response. 

Respondents:  California  raisin 
producers,  handlers,  processors,  and 
importers. 

Estimated  Number  of  Respondents: 
1,084. 

Estimated  Number  of  Responses  per 
Respondent:  14.095. 

Estimated  Total  Annual  Burden  on 
Respondents:  2584  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
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including  the  validity  o!  tne 
methodology  and  assumptions"used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0083  and  the  California  Raisin 
Marketing  Order  No.  989,  and  be  sent  to 
USDA  in  care  of  Valerie  L.  Emmer  at  the 
address  above.  All  comments  received 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  (JMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated   .^ugu.^t  16. 1996. 
Robert  C.  Ke«ney, 

Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  96-21330  Filed  &-20-96;  8:45  am) 
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Commodity  Credit  Corporation 
Farmland  Protection  Program 

agency:  Commodity  Credit  Corporation, 
United  States  Department  of  Agriculture 
(USDA). 

ACTION:  Notice  of  Request  of  Proposals 
(RFP). 

SUMMARY:  Section  388  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (the  1996  Act)  estabhshed 
the  Farmland  Protection  Program  (FPP). 
The  Commodity  Credit  Corporation 
(CCC)  administers  the  FPP  under  the 
general  supervision  of  the  Vice 
President  of  the  CCC  who  is  the  Chief 
of  the  Natural  Resources  Conservation 
Service  (NRCS).  CCC  is  requesting 
proposals  from  States,  Tribes,  and  units 
of  local  government  to  cooperate  in  the 
acquisition  of  conservation  easements  or 
other  interests  in  prime,  unique,  or 
other  productive  soil  for  the  purpose  of 
limiting  non-agricultural  uses  of  that 
land. 

DATES:  Proposals  must  be  received  by 

September  13,  1996. 

ADDRESSES:  Please  send  proposals  to 
Ann  E-  Carev,  Director.  Community 
.Assistance  and  Resource  Development 
Division,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013-2890.  Fax:  202- 
690—0639:  e-mail:  acarev@usda.gov. 
Attention:  FPPRFP. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ann  E.  Cary,  Director,  Community 
Assistance  and  Resource  Development 
Division,  Natural  Resources 
Conservation  Service,  phone:  202-720- 
2847;  fax:  202-690-0639;  e-mail: 
acarey@usda.gov.  Attention:  FPP. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Funding  in  Fiscal  Year 
1996 

Effective  on  the  date  of  publication  of 
this  notice,  the  CCC  will  accept 
proposals  from  States,  Tribes,  and  units 
of  local  government  that  have  pending 
offers  with  landowners  for  the 
acquisition  of  conservation  easements  or 
other  interests  in  land  that  contains 
prime,  unique,  or  other  productive  soils. 
The  pending  offers  must  be  for  the 
purpose  of  protecting  topsoil  by  limiting 
non-agricultural  uses  of  the  land.  CCC 
will  evaluate  the  merits  of  the  requests 
for  participation  utiUzing  criteria 
described  in  this  notice  and  will  enter 
into  cooperative  agreements  with  the 
States,  Tribes,  or  units  of  local 
government  that  have  proposals  that 
CCC  determines  will  effectively  meet 
the  objectives  of  the  FPP.  CCC  must 
receive  proposals  for  participation  by 
September  13. 1996. 

Background 

According  to  the  1987  Census  of 
Agricultiu^,  one-third  of  the  Nation's 
agricultiu^l  products  are  produced  in 
metropolitan  counties  containing  large 
cities.  Another  one-fourth  of  these 
agricultural  products  are  produced  in 
counties  adjacent  to  significant  urban 
populations.  Historically,  American 
settlements  were  located  in  areas  where 
the  land  was  most  productive. 
Consequently,  some  of  the  Nation's 
most  valuable  and  productive  ftmniland 
is  located  in  urban  and  developing 
areas.  Nearly  85  percent  of  domestic 
fruit  and  vegetable  production  and  80 
percent  of  our  dairy  products  come  from 
urban-influenced  areas. 

These  areas  are  continually 
threatened  by  rapid  development  and 
urban  sprawl.  Several  social  and 
economic  changes  over  the  past  three 
decades  have  influenced  the  rate  at 
which  land  is  converted  to  iu"ban  uses. 
Population  grourth  and  shifts  in  age 
distribution,  the  economy,  and 
transportation  have  contributed  to 
changes  in  agricultural  land  conversion 
rates.  Urban  sprawl  has  been  a  major 
cause  of  farmland  development.  Since 
1960,  an  average  of  1.5  million  acres  of 
farmland  have  been  converted  to  other 
uses  each  year. 

The  gross  acreage  of  farmland 
converted  to  urban  development  is  not 


necessarily  the  most  troubling  concern. 
A  greater  cause  for  concern  is  the 
quality  of  farmland  that  is  being 
converted.  In  most  States,  prime 
farmland  is  being  converted  at  2  to  4 
times  the  rate  of  other  less-productive 
land.  In  addition,  as  development  does 
occur,  remaining  acreage  is  placed 
under  a  greater  environmental, 
economic,  and  social  strain  as  agrarian 
and  urbanizing  interests  compete.  For 
the  agricultural  producer,  increasing 
costs  of  production  and  liability  risks 
are  harmful  byproducts  of  urban 
development.  In  addition,  remaining 
acreage  must  be  farmed  more 
intensively,  generating  adverse  impacts 
on  water  quality  and  soil  health.  For 
urban  dwellers,  issues  such  as  pesticide 
overspray,  animal  nutrient  odors,  and 
noise  are  important  concerns. 

There  is.  tnerefore,  an  important 
national  interest  in  the  protection  of 
farmland.  Once  developed,  productive 
farmland  with  rich  topsoil  may  be  lost 
forever.  Food  security  for  the  Nation 
must  be  taken  into  account.  ,\gricultural 
lands  are  important  components  of 
historic  landscapes  and  are  equally 
important  simply  for  their  scenic 
beauty. 

Legislative  History 

In  the  1980  Farm  Bill,  Congress 
passed  the  Farmland  Protection  Policy 
Act  (FPPA)  (Pub.  L.  97-98.  Title  XV, 
Subtitle  I;  7  U.SC.  4201-4209),  which 
began  the  Federal  government's  effort  to 
protect  farmland  from  urbanization. 
Under  this  program,  Federal  agencies 
are  required  to  evaluate  the  impacts  of 
federally  funded  programs  on 
converting  farmland  to  non-agricultural 
uses,  and  consider  alternative  actions 
that  would  lessen  the  adverse  impacts. 

In  1990,  Congress  enacted  the  Farms 
for  the  Future  (FFF)  Act  (Chapter  2. 
Subtitle  E.  Title  XIV  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990,  Pub.  L.  101-624)  which' 
authonzed  the  Agricultural  Resource 
Conservation  Demonstration' Program. 
This  program  provided  guaranteed  loans 
and  subsidized  interest  payments  to 
help  States  finance  farmland  protection 
efforts.  The  USD.^  received  funding 
appropriations  for  fiscal  years  1992-94. 
Vermont  was  the  only  State  to  qualify 
for  funding  under  FFF.  No  funds  were 
appropriated  for  fiscal  years  1995  and 
1996.  The  program's  statutory  authority 
expires  on  September  30.  1996. 

The  Federal  Agriculture  improvement 
and  Reform  Act  of  1996 

Enacted  on  April  4.  1996.  section  388 
of  the  1996  Act  directs  the  Secretary  of 
Agriculture  to  establish  and  carry  out 
the  FPP.  Under  this  program,  the  USDA 
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will  purchase  conservation  easements  or 
other  interests  in  land  with  prime, 
unique,  or  other  productive  soil  that  is 
subject  to  a  pending  offer  from  a  State 
or  local  government  for  the  purpose  of 
protecting  topsoil  by  limiting  non- 
agricultural  uses  of  the  land. 

Overview  of  the  Farmland  Protection 
Program 

The  FPP  is  intended  to  supplement 
State  and  local  farmland  programs.  CCC 
will  administer  FPP  through  existing 
delivery  systems.  The  NfRCS  is  the 
agency  responsible  for  administering  the 
FPP  in  the  field.  The  1996  Act  made  up 
to  $35  million  of  funds  available 
through  the  CCC  to  purchase  easements 
or  other  interests  with  States,  Tribes,  or 
local  agencies  for  farmland  protection. 
The  NRCS  also  encourage  State  and 
local  entities  to  start  new  farmland 
protection  programs  by  putting  in  place 
a  superstructure  and  soliciting  offers  in 
order  to  be  eligible  for  FPP  program 
benefits. 

NRCS  State  Conservationists  may 
consuh  with  the  State  Technical 
Committee  (established  pursuant  to  16 
U.S.C.  3861)  and  review  the  requests  for 
participation  for  consistency  with 
USDA  priorities  by  using  a  ranking 
system  (see  discussion  below),  such  as 
the  Land  Evaluation  and  Site 
Assessment  (LESA)  or  other  site 
evaluation  and  ranking  systems  to 
determine:  the  likelihood  of  conversion 
considering  developmental  pressure, 
zoning,  utility  availability,  and  other 
related  factors;  the  quality  of  the  land 
considering  the  soils,  economic 
viability,  size  and  product  sales;  and 
other  factors  including  its  historical, 
scenic  and  environmental  qualities. 

Once  all  proposals  for  participation 
have  been  received,  the  Chief  of  NRCS, 
as  a  Vice  President  of  the  CCC.  will 
authorize  cooperative  agreements  to  be 
developed  by  September  30,  1996, 
spelling  out  terms  of  the  FPP  for  each 
proposal  accepted.  Allocation  of  the 
funds  to  the  cooperating  entities  will  be 
made  by  weighing  such  factors  as  the 
niunber  of  pending  offers,  the  total 
number  of  eligible  acres  included  in  the 
offers,  t'le  capability  of  each  entity  to 
fund  at  least  half  of  the  acquisition  costs 
of  each  of  the  offers  selected  for 
funding,  the  value  of  such  offers,  and 
the  relative  urgency  of  each  offer. 

To  be  selected  for  participation  in  the 
FPP,  a  pending  offer  must  provide  for 
the  acquisition  of  an  easement  or  other 
interests  in  land  for  a  minimum 
duration  of  30  years,  with  priority  given 
to  those  offers  providinn.  If  a  pending 
offer  is  selected  for  participation  in  the 
FPP,  the  conveyance  document  used  by 
the  State  or  local  program  will  contain 


a  reversionary  clause.  The  reversionary 
clause  will  provide  that  all  rights 
conveyed  by  the  landovraer  under  the 
dooiment  will  become  vested  in  the 
United  States  should  the  State  or  local 
program  abandon  or  terminate  the 
exercise  of  the  rights  so  acquired.  As  a 
condition  for  participation,  all  lands 
enrolled  shall  be  encompassed  by  a 
conservation  plan  developed  and 
implemented  according  to  the  NRCS 
Field  Office  Technical  Guide. 

Eligible  State,  Tribal,  or  Local 
Farmland  Protection  Programs 

A  State,  Tribe,  or  unit  of  local 
government  that  has  a  farmland 
protection  program  that  purchases 
agricultural  conservation  easements  for 
the  purpose  of  protecting  topsoil  by 
limiting  non-agricultural  uses  of  land 
and  that  has  pending  offers  may  apply 
for  participation  as  a  cooperating  entity 
vdth  the  FPP.  A  State,  Tribe,  or  local 
program  may  apply  for  participation  by 
submitting  responses  to  the  RFP  to  Arm 
E.  Carey,  Director,  Community 
Assistance  and  Resource  Development 
Division,  NRCS. 

NRCS  will  evaluate  the  State.  Tribe, 
or  local  program  based  on  the 
conservation  benefits  that  are  derived 
from  such  farmlemd  protection  efforts. 
An  eligible  State,  Tribe,  or  local 
farmland  protection  program  must:  (1) 
Have  demonstrated  commitment  to  a 
long-term  conservation  of  agricultural 
lands  through  legal  devices,  such  as 
right-to-farm  laws,  agricultural  districts, 
zoning,  or  land  use  plans;  (2)  use 
voluntary  easements  or  other  legal 
devices  to  protect  farmland  from 
conversion  to  non-agricultural  uses;  and 
(3)  demonstrate  a  capability  to  acquire, 
manage,  and  enforce  rights  in  land  and 
interests  in  land.  To  avoid  double 
counting,  local  and  county  programs 
must  coordinate  their  proposals  with 
each  other  and  the  State  program,  if 
their  jurisdictions  overlap. 

Eligible  Land 

NRCS  shall  determine  whether  the 
farmland  is  eligible  for  enrollment  and 
whether,  once  found  eligible,  the  lands 
may  be  included  in  the  program.  The 
following  land,  if  subject  to  a  pending 
offer  by  a  State,  Tribe,  or  unit  of  local 
government,  is  eligible  for  enrollment  in 
the  FPP:  (1)  Land  with  prime,  unique, 
or  other  productive  soil;  and  (2)  Other 
incidental  land  that  would  not 
otherwise  be  efigible,  but  when 
considered  as  part  of  a  pending  offer, 
NRCS  determines  that  ihe  inclusion  of 
such  land  would  significantly  augment 
the  protection  of  the  associated 
farmland.  The  definition  of  prime, 
unique,  or  other  productive  soil  can  be 


found  in  section  1540(c)(1)  of  the  FPPA, 
7  U.S.C.  4201(c)(1). 

NRCS  vnll  only  consider  enrolling 
eligible  land  in  the  program  that  is 
configured  in  a  size  and  with 
boundaries  that  allow  for  the  efficient 
management  of  the  area  for  the  purposes 
of  FPP.  The  land  must  have  access  to 
markets  for  its  products,  an 
infiastructure  appropriate  for 
agricultural  production,  and  agricultural 
support  services.  NRCS  will  not  enroll 
land  that  is  owned  in  fee  title  by  an 
agency  of  the  United  States,  or  land  that 
is  already  subject  to  an  easement  or 
deed  restriction  that  limits  the 
conversion  of  the  land  to  non- 
agricultural  use.  NRCS  will  not  enroll 
otherwise  eligible  lands  if  NRCS 
determines  that  the  protection  provided 
by  FPP  woidd  not  be  effective  because 
of  on-site  or  off-site  conditions. 

Proposals 

Proposals  submitted  by  a  cooperating 
entity  must  include  an  overview  of  the 
program,  the  amount  and  source  of 
funds  available  for  easement 
acquisition,  the  parameters  and  their 
values  used  to  set  the  acquisition 
priorities,  and  a  fisting  of  the  offers 
including:  (1)  The  priority  of  the 
pending  offer;  (2)  the  land  parcel  and  its 
location;  (3)  the  size  of  the  parcel  in 
acres;  (4)  the  acres  of  the  prime,  imique, 
or  other  productive  soil  in  the  parcel;  (5) 
the  price  offered  by  the  landowner  (6) 
the  proposed  acquisition  costs  of  the 
easement;  (7)  the  type  of  easement  to  be 
used;  (8)  an  indication  of  the 
accessibility  to  markets;  (9)  an 
indication  of  an  existing  agricultural 
infrastructure  and  other  support  system; 
(10)  the  level  of  threat  from  urban 
development;  (11)  other  factors,  such  as 
LESA  or  other  evaluation  and 
assessment  system,  used  for  setting 
priorities  for  easement  acquisition  by 
the  entity. 

Ranking  Considerations 

Pending  offers  by  a  State,  Tribe,  or 
unit  of  local  government  must  be  for  the 
acquisition  of  an  easement  or  other 
interest  in  land  for  a  minimiun  duration 
of  30  years.  NRCS  shall  place  priority  on 
acquiring  easements  or  other  interests  in 
land  that  provide  the  longest  period  of 
protection  from  conversion  to  non- 
agricultiiral  use.  NRCS  may  place  higher 
priority  where  lands  and  locations  are 
found  to  be  the  highest  priority  lands 
and  locations  by  the  States,  Tribes,  or 
units  of  local  government  based  on  an 
evaluation  using  the  Land  Evaluation 
and  Site  Assessment  (LESA)  system  or 
other  site  evaluation  and  ranking 
system. 
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NRCS  may  also  place  higher  priority 
on  certain  geographic  regions  or  other 
factors  where  enroiiment  of  particular 
lands  may  better  achieve  NRCS  State 
and  regional  goals  and  objectives,  or 
where  participation  would  further 
existing  governmental  or  private 
conservation  projects.  NRCS  will  give 
preference  to  acquisition  of  easements 
or  interests  in  land  where  the 
cooperating  entity  shares  the  greater 
costs  of  enrolling  such  land. 

Cooperative  Agreements 

The  CC.C.  will  use  a  cooperative 
agreement  with  a  State,  Tribe,  or  unit  of 
local  government  as  the  mechanism  for 
participation  in  the  FPP.  The 
cooperative  agreement  will  address:  (1) 
The  interests  in  land  to  be  acquired;  (2) 
the  management  and  enforcement  of 
rights:  (3)  the  technical  assistance  that 
may  be  provided  by  the  NRCS;  (4)  the 
holder  of  the  easement  or  other  interests 
in  the  land  enrolled  in  the  FPP;  and  (5) 
other  requirements  deemed  necessary 
by  C;CC  to  protect  the  interests  of  the 
United  States. 

Signed  at  Washington,  DC,  on  August  16, 

1996 

Paul  Johnson, 

Vice  President.  Commodity  Credit 
Corporation.  Chief.  Natural  Resources 
Conservation  Service. 

IFR  Doc.  96-21342  Filed  »-20-96;  8:45  am) 
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Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Report  of  School 
Program  Operations 

AGENCY:  Food  and  Consumer  Service, 

rsDA 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Consumer  Service  (FCS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection  is 
an  extension  of  a  collection  currently 
approved  for  the  National  School  Lunch 
Program,  the  School  Breakfast  Program, 
the  Commodity  Schools  Program,  and 
the  Special  Milk  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  21,  1996  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Alan  Rich,  Acting  Chief, 
Data  Base  Monitoring  Branch,  Program 
Information  Division,  Food  and 


UMI 


Consimier  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  VA  22302 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  FCS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
FCS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate, 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Rich,  (703)  305-2113. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  School  Program 
Operations. 

OMB  Number:  0584-0002. 

Expiration  Date:  November  30,  1996. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract  The  National  School  Lunch 
Program,  the  School  Breakfast  Program, 
the  Commodity  Schools  Program,  and 
the  Special  Milk  Program  are  mandated 
by  the  National  School  Lunch  Act,  42 
U.S.C.  1751.  et  seq.,  and  the  Child 
Nutrition  Act  of  1966,  42  U.S.C.  1771, 
et  seq.  Program  implementing 
reguJations  are  contained  in  7  CFR  Parts 
210,  215,  and  220.  In  accordance  with 
7  CFR  210.5(d)(1),  §  215.11(c)(2).  and 
§  220.13(b)(2).  State  agencies  must 
submit  a  monthly  report  of  program 
activity  in  order  to  receive  Federal 
reimbursement  for  meals  served  to 
eUgible  participants. 

Respondents:  State  agencies  that 
administer  the  National  School  Lunch 
Program,  the  School  Breakfast  Program, 
the  Commodity  Schools  Program,  and 
the  Special  Milk  Program. 

Number  of  Respondents:  62. 

Estimated  Number  of  Responses  per 
Respondent:  The  number  of  responses 
includes  initial,  revised,  and  final 
reports  submitted  each  month.  The 
overall  average  is  foiu-  submissions  per 
State  agency  per  reporting  month  for  a 
total  of  48  per  year. 

Estimate  of  Burden:  Public  reporting 
hurden  for  this  collection  of  information 


is  estimated  to  average  37  hours  per 
respondent 

Estimated  Total  Annual  Burden  on 
Respondents:  110,112  hours. 

Dated  August  14,  1996. 
William  E.  Ludwig, 

Administrator.  Food  and  Consumer  Service. 
[FR  Doc.  96-21297  Filed  8-20-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  Economic  Census  of 
Transportation — Commodity  Flow 
Survey. 

Form  Number{s):  CFR-1000.  CFS- 
2000. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  805.067  hours. 

Number  of  Respondents:  100,000. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  The  economic 
census  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy  and  features 
unique  industry  and  geographic  detail. 
Virtually  every  sector  of  the  U.S. 
Economy  will  be  covered  in  the  1997 
Economic  Census.  The  1997  Commodity 
Flow  Survey,  a  component  of  the 
Economic  Census,  will  produce  key 
statistics  on  the  movement  of  freight  in 
the  United  States.  In  the  past,  these 
types  of  data  were  used  primarily  by 
governmental  agencies  in  planning  for 
transportation  infrastructure.  Now  these 
types  of  data  are  becoming  increasingly 
important  to  the  business  sector  for 
making  decisions  related  to  marketing 
and  transportation  strategies.  The 
Commodity  Flow  Survey  will  be 
conducted  with  the  guidance  and  co- 
sponsorship  of  the  Bureau  of 
Transportation  Statistics,  Department  of 
Transportation.  A  sample  of  business 
establishments  in  mining, 
manufacturing,  wholesale,  and  selected 
retail  industries  will  receive,  by  mail, 
four  questionnaires — one  during  each 
quarter  of  1997  On  each  form,  an 
establishment  will  be  asked  to  report 
data  for  an  average  of  25  shipments 
selected  during  a  designated  one-week 
reporting  period.  This  survey  will 
provide  a  range  of  transportation 
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statistics  including  value  of  shipments, 
weight  of  shipments,  commodities 
shipped,  mode{s)  of  transportation  used, 
origin  and  destination  of  shipments, 
ton-miles  and  average  miles  per 
shipment.  The  Census  Bureau  will 
publish  shipment  characteristics  at  the 
national,  state,  and  National 
Transportation  Analysis  Region  levels. 

Affected  Public:  Businesses  or  other 
for  profit  institutions. 

Frequency:  Quarterly  during  1997. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC. 
Sections  131, 193,  and  224, 

Ol^  Desk  Officer:  Jerry  Ckiffey.  (202) 
395-7314'. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue,  ^fW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  15,  1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

[FR  Doc  96-21344  Filed  8-20-96;  8:45  am] 

BILUNQ  CODE  3510-07-41 


Foreign-Trade  Zones  Board 
[Docket  62-96] 

Foreign-Trade  Zone  21,  Charleston. 
South  Carolina;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Carolina  State  Ports 
Authority  (SCSPA),  grantee  of  Foreign- 
Trade  Zone  21,  Charleston,  South 
Carolina,  requesting  authority  to  expand 
its  zone  in  the  Charleston,  South 
Carolina  area,  within  the  Charleston 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
August  9, 1996. 

FTZ  21  was  approved  on  June  12, 
1975  (Board  Order  106,  40  FR  25613,  6/ 
17/75)  and  expanded  on  February  28, 
1995  (Board  Order  734,  60  FR  12735,  3/ 
8/95)  and  June  20, 1996  (Board  Order 


832,  61  FR  33491,  6/27/96).  The  zone 
project  includes  8  general-purpose  sites 
in  the  coastal  area  of  South  Carolina; 
Site  1  (134  acres) — Tri-County  Industrial 
Park,  Summerviile;  Site  2  (57  acres) — 
Cainhoy  Industrial  Park,  Wando;  Site  3 
(160  acres) — Crowfield  Corporate 
Center,  Goose  Creek;  Site  4  (998  acres) — 
Low  Country  Regional  Industrial  Park, 
Early  Branch;  Site  5  (2,017  acres) — 
SCSPA's  terminal  complex,  Charleston; 
Site  6  (19  acres) — Meadow  Street 
Business  Park,  Loris;  Site  7  (1,782 
acres) — Myrtle  Beach  International 
Airport  (portion  of  the  former  Myrtle 
Beach  U.S.  Air  Force  Base),  Myrtle 
Beach;  and.  Site  8  (23  acres;  expires  12/ 
31/97)— within  Wando  Park,  Mount 
Pleasant.  An  application  is  currently 
pending  with  tJhe  Board  for  an 
additional  site  (proposed  Site  9)  in 
Charleston,  South  Carolina  (Docket  No. 
72-95,  filed  11/7/95). 

The  applicant  is  now  requesting 
authority  to  expand  and  remove  the 
time  limit  for  Site  8  (82  acres)  at  Wando 
Park,  Wando  Park  Boulevard,  Moimt 
Pleasant.  The  property  is  owned  by 
Wando  Park  Ltd.  Partnership  and 
Molasses  Creek  Management 
Corporation. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  apphcation  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  fi-om  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  21,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  4,  1996). 

A  copy  of  the  appUcation  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  81  Mary  Street, 

Charleston,  South  Carolina  29402. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  NW, 

Washington,  DC  20230. 

Dated:  August  14, 1996. 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 
(FR  Doc.  96-21336  Filed  &-2(>-96;  8:45  am] 

BILLING  CODE   I61&-OS-C 


Intematfonal  Trade  Administration 

[A-301  -602 : 

Certain  F>esn  Cut  Flowers  from 
Colombia.  Extension  of  Time  Limtt  of 
Antidumping  Duty  Admmlsfatfve 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  (flowers)  from  Colombia, 
covering  the  period  March  1, 1995, 
through  February  29, 1996,  since  it  is 
not  practicable  to  complete  the  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930  (the  Act),  as  amended. 
19  U.S.C.  1675(a)(3)(A). 
EFFECTIVE  DATE:  August  21,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
EUzabeth  Graham  or  Carole  Showers, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  3099,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
482-4105  or  482-3217,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  22, 1996.  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  flowers  fi^m 
Colombia,  covering  the  period  March  1, 
1995,  through  February  29,  1996  (61  FR 
17685).  In  our  notice  of  initiation,  we 
stated  that  we  intended  to  issue  the  final 
results  of  this  review  no  later  than 
March  31, 1997. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
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practicable  to  issue  the  preliminary 
results  m  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  penod  to  365  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  within 
245  days  be<;ause  the  review  involves 
collecting  and  analyzing  information 
from  a  large  number  of  companies. 
Further,  there  are  new  legal  issues  to 
address  because  this  is  the  first  review 
of  this  antidumping  duty  order  under 
the  new  law. 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  March  31,  1997.  The 
deadline  for  issuing  the  final  results  of 
this  review  will  be  120  days  from  the 
publication  of  the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  August  15.  1996. 
Susan  H.  Kuhbach. 

Acting  Deputy  Assistant  Secretary,  Import 

Administration. 

IFR  Doc.  96-21337  Filed  8-20-96;  8:45  am) 

BILUNO  CODE  3610-OS-P 


National  Institute  of  Standards  and 
Technology 

Notice  of  Government  Owned 
Invention  Available  for  Licensing 

AGENCY:  .National  Institute  of  Standards 
iuid  Technology,  Commerce. 
SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  is  available  for  licensing 
in  accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  informadon  on 
this  invention  may  be  obtained  by 
v«-iting  to:  Marcia  Salkeld,  National 
Institute  of  Standards  and  Technology, 
Office  of  Technology  Partnerships, 
Building  820.  Room  213,  Gaithersburg, 
MD  20899;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  and  Title  for  the 
relevant  invention  as  indicated  below. 
SUPP1.EMENTARY  INFORMATION:  NIST  may 
enter  into  one  or  more  Cooperative 
Research  and  Development  Agreements 
("CR.\D.A'")  with  licensees  to  perform 
further  research  on  the  invention  for 
purposes  of  commercialization.  NIST 
may  grant  licensees  an  option  to 
negotiate  for  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADAs  as  well  as  an  option 
to  negotiate  for  exclusive  royalty- 
bearing  licenses  for  NIST  employee 


inventions  which  arise  from  the 
CRADAs. 

The  invention  available  for  licensing 
is: 

NIST  Docket  No.  9&-009 

Title:  Interferometric  Thickness 
Variation  Test  Method  For  Windows 
and  Sihcon  Wafers  Using  a  Diverging 
Wavefront 

Description:  A  non-contact  method  of 
using  an  infrared  interferometer  for 
determining  a  full  aperture  map  of 
thickness  variation  and  central 
thickness  of  silicon  wafers  and 
windows.  The  IR  interferometer  maps 
the  thickness  variation  over  the  entire 
wafer  surface  in  one  rapid 
measurement.  A  second  measurement 
with  the  same  device  determines  the 
central  thickness  of  the  wafer.  If  the 
wafer  has  substantial  bow,  a  third 
measurement  with  the  wafer  reversed 
permits  determination  of  the  bow  and 
separation  of  its  effect  from  the 
thickness  variation  measurement. 

Dated:  August  12. 1996. 
Samuel  Kramo-, 

Associate  Director. 

IFR  Doc.  96-21263  Filed  8-20-96;  8:45  am) 

BILUNO  COOE  M10-13-M 


National  Oceanic  and  Atmospheric 
Adm  inlstration 

p.D.  081$96F] 

Soutli  Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  South  Atlantic  Fishery 
Management  Council  will  hold  a 
meeting  of  the  Snapper  Grouper  Flan 
Development  Team  (PDT).  The  agenda 
will  include  review  of  Amendments  8  & 
9,  review  of  assessment  reports,  review 
of  stock  status,  develop  additional  items 
for  the  next  amendment  to  the  snapper 
grouper  fishery  management  plan,  and 
develop  data/research  needs. 
DATES:  The  meeting  will  be  held  on 
September  9-11.  1996.  The  PDT  will 
meet  bom  1:30  p.m.  to  5  p.m.  on 
September  9;  bom  8:30  a.m.  to  12  noon 
and  1:30  p.m.  to  5  p.m.  on  September 
10;  and  from  8:30  a.m.  to  12  noon  on 
September  11. 

ADDRESSES:  The  meetings  will  be  held  at 
the  NMFS  Laboratory  in  Beaufort,  NC; 
telephone:  919-728-8716. 

Council  address:  South  Atlantic 
Fishery  Management  Council;  One 


Southpark  Circle,  Suite  306:  Charleston, 

SC  29407-4699 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Buchanan.  Public  Information 

Officer;  telephone:  803-571-4366;  fax: 

803-769-4520,  e-raail: 

susan_buchanan@safmc.nmfs.gov 

Special  Accommodations 

These  meetings  are  physicallv 
accessible  to  people  with  disabiUties. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  September  2,  1996. 

Datea   August  15.  1996. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  96-21317  Filed  8-20-96;  8:45  am) 
BILLING  COOE  3S10-22-F 


(1.0.0814968] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Ser\-ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  1.010 

(P503S)  and  permit  1.011  (P211J). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  two  permits  that 
authorize  takes  of  an  Endangered 
Species  Act-listed  species  for  the 
purpose  of  scientific  research/ 
enhancement,  subject  to  certain 
conditions  set  forth  therein,  to  the  Idaho 
Department  of  Fish  and  Game  at  Boise, 
ID  and  the  Oregon  Department  of  Fish 
and  Wildlife  (ODFW)  at  Portland,  OR. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR8, 
NMFS,  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713-1401); 
and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 
SUPPLEMENTARY  INFORMATION:  The 
permits  were  issued  under  the  authority 
of  section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wrildlife 
permits  (50  CFR  parts  217-222). 

Notice  was  published  on  May  20, 
1996  (61  FR  25208)  that  an  application 
had  been  filed  by  IDFG  (P503S)  for  a 
scientific  research/enhancement  permit. 
Permit  1,010  was  issued  to  IDFG  on 
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August  13,  1996.  Permit  1,010 
authorizes  EDFG  takes  of  adult  and 
juvenile,  threatened,  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha]  associated 
with  a  captive  rearing  program  for  three 
populations  of  chinook  salmon  in  Idaho. 
Under  the  permit,  IDFG  is  authorized  to 
collect  ESA-listed,  naturally-produced 
chinook  salmon  parr  annually  from  the 
upper  Salmon  River  tributaries  of  West 
Fork  Yankee  Fork,  upper  East  Fork,  and 
Lemhi  River;  transport  the  collected  fish 
to  hatcheries;  and  rear  them  to  maturity. 
IDFG  plans  to  release  healthy  hatchery- 
reared  adults  in  the  wild  to  supplement 
the  respective  natural-spawning 
populations.  However,  because  a 
protocol  for  fish  releases  has  not  been 
fully  developed,  permit  1,010  does  not 
authorize  the  release  of  fish  from  the 
captive  rearing  program.  NMFS  has 
conditioned  permit  1,010  to  require 
IDFG  to  apply  for  a  modification  to  the 
permit  for  authorization  to  release  fish 
from  the  program,  expected  to  begin  in 
1998. 

The  captive  rearing  program  was 
initiated  when  NMFS  issued  emergency 
permit  972  to  IDFG  on  August  7, 1995 
(60  FR  42147,  August  15,  1995).  Permit 
1,010  replaces  permit  972.  The  takes  of 
ESA-listed  chinook  salmon  previously 
authorized  under  permit  972  have  been 
incorporated  into  permit  1,010.  Permit 
972  is  now  inactive.  Permit  1,010 
expires  on  december  31,  2000. 

Notice  was  published  on  May  20, 
1996  (61  FR  25208)  that  an  appUcation 
had  been  filed  by  ODFW  (P211J)  for  a 
scientific  research/enhancement  permit. 
On  July  24,  1996,  a  public  hearing  took 
place  on  ODFW's  request  for  a  permit  in 
La  Grande.  OR  (61  FR  35727,  July  8, 
1996).  Permit  1,011  was  issued  to 
ODFW  on  August  13,  1996.  Permit  1,011 
authorizes  ODFW  takes  of  adult  and 
juvenile,  threatened,  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha)  associated 
with  a  captive  broodstock  program  for 
three  populations  of  chinook  salmon  in 
Oregon.  ODFW  is  authorized  to  collect 
ESA-listed,  naturally-produced  chinook 
salmon  parr  aimually  from  the  Grande 
Ronde  River  tributaries  of  Catherine 
Creek,  the  Lostine  River,  and  the  upper 
Grande  Ronde  River;  transport  the 
collected  fish  to  hatcheries;  rear  the  fish 
to  maturity;  and  spawm  them.  ODFW 
plans  to  release  the  healthy  progeny  of 
the  hatchery-spawned  fish  in  the  wild  to 
supplement  the  respective  natural 
populations.  However,  because  a 
protocol  for  fish  releases  has  not  been 
fully  developed,  permit  1,011  does  not 
authorize  the  release  of  fish  from  the 
captive  broodstock  program.  NMFS  has 
conditioned  permit  1,011  to  require 


ODFW  to  apply  for  a  modification  to  the 
permit  for  authorization  to  release  fish 
from  the  program,  expected  to  begin  in 
1998. 

The  captive  broodstock  program  was 
initiated  when  NMFS  issued  emergency 
permit  973  to  ODFW  on  August  7,  1995 
(60  FR  42147,  August  15,  1995).  Permit 
1,011  replaces  permit  973.  The  takes  of 
ESA-listed  chinook  salmon  previously 
authorized  under  permit  973  have  been 
incorporated  into  pennit  1,011.  Permit 
973  is  now  inactive.  Permit  1,011 
expires  on  December  31,  2000. 

Issuance  of  the  permits,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permits:  (1)  Were  requested  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  ESA-listed  species 
that  is  the  subject  of  the  permits,  and  (3) 
are  consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
ESA-hsted  species  permits. 

Dated:  August  15, 1996. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  9&-21296  Filed  8-20-96;  8:45  am) 

BILUNG  CODC  3510-22-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Intormation 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
21. "'1996. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infohnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Group  pubUshes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
IDescription  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
pubUc  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  15, 1996. 
Arthur  F.  Chantker, 

Acting  Director,  Information  Resources 
Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Integrated  Postsecondary 
Education  Data  System  (IPEDS)  1996 
Throu^  1997/1998. 

Frequency:  Aimually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Governments,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  10,114. 
Burden  Hours:  37.174. 
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Abstract:  The  IPEDS  provides 
information  on  postsecondary 
education — it's  providers,  enrollments, 
completions,  and  finances  in  addition  to 
other  information.  The  recent 
publication  of  final  regulations  for 
Student  Right-to-Know  and  changes  in 
financial  accounting  standards  for 
nonprofit  institutions  have  made  it 
necessary  for  NCES  to  modify  the  IPEDS 
data  collection  for  1996  and  1997  to 
help  institutions  adapt  to  these  changes. 

|FR  Doc.  96-21243  Filed  8-20-96;  8:45  am] 

BILUNO  CODE  4000-01-P 


President's  Advisory  Commissiort  on 
Educational  Excellence  for  Hispanic 
Americans;  Notice  of  a  Public  Forum 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  forum  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans. 
This  notice  also  describes  the  functions 
of  the  Commission.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATES:  1  Thursday.  September  12. 1996 
from  9  a.m.  (est)  until  5  0p.m.  (est);  2. 
Friday.  September  13. 1996  from  9  a.m. 
(est)  until  5  p.m.  (est). 

ADDRESSES:  San  Antonio.  Texas. 

Call  Vanessa  Rini  at  (202)  401-2147 
for  'he  location  of  the  forum. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rini,  Special  Assistant,  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans.  Her 
mailing  address  is  U.S.  Department  of 
Education,  600  Independence  Ave.  SW., 
RM  2115,  Washington,  DC  20202-3601 
and  her  e-mail  address  is 

Vanessa rini@ed.gov. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  was  established  under 
Executive  Order  12900,  which  was 
effective  on  February  22, 1994.  The 
Commission  was  established  to  provide 


the  President  and  the  Secretary  of 
Education  with  advice  on  (a)  the 
progress  of  Hispanic  Americans  toward 
achievement  of  the  National  Goals  and 
other  standards  of  educational 
accomplishment;  (b)  the  development, 
monitoring,  and  education  for  Hispanic 
Americans;  (c)  ways  to  increase  State, 
private  sector,  and  community 
involvement  in  improving  education; 
and  (d)  ways  to  expand  and 
•complement  Federal  education 
initiatives. 

This  forum  is  open  to  the  pubhc.  The 
Conunission  will  discuss  issues  which 
affect  the  quality  of  education  obtained 
by  Hispanic  Americans. 

Records  are  kept  of  all  Coimcil 
proceedings,  and  are  available  for  public 
inspection  at  the  ofiice  of  the  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans  from 
the  hours  of  9  a.m.  to  5  p.m.  (est). 
G.  Mario  Moreno, 
Assistant  Secretary. 
[FR  Doc.  96-21340  Filed  8-20-96;  8:45  am] 

BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 
[Dockets  No.  EA-119  and  EA-120] 

Application  to  Export  Electric  Energy; 
Edison  Source 

agency:  Office  of  Fossil  Energy,  DOE 
AGENCY:  Notice  of  AppUcation. 

SUMMARY:  Edison  Source  has  submitted 
applications  to  export  electric  energy  to 
Mexico  and  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act.  Edison 
Source  is  both  a  broker  and  a  marketer 
of  electric  energy.  It  does  not  own  or 
control  any  electric  generation  or 
transmission  facilities. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  September  20, 1996. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 


Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585  (FAX  202-287- 

5736). 

FOR  FURTHER  INFORMATION  CONTACT: 

Warren  E.  Williams  (Program  Office) 
202-586-9629  or  Michael  Skinker 
(Program  .Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  S824a(e)). 

On  July  31. 1996.  Edison  Source  filed 
two  applications  with  the  Office  of 
Fossil  Energy  (FEj  of  the  Department  of 
Energy  (DOE)  for  authorization  to  export 
electric  energy,  as  a  power  marketer,  to 
Mexico  and  Canada  pursuant  to  section 
202(e)  of  the  FPA.  Edison  Source 
neither  owns  nor  controls  any  facilities 
for  the  transmission  or  distribution  of 
electricity,  nor  does  it  have  a  franchised 
service  area.  Rather.  Edison  Source  is  a 
power  marketer  authorized  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  to  engage  in  wholesale  sale  of 
electricity  m  interstate  commerce  at 
negotiated  rates  pursuant  to  its  filed  rate 
schedules. 

The  electric  energy  Edison  Source 
proposes  to  transmit  to  Mexico  and 
Canada  will  be  purchased  from  electric 
utilities  and  other  entities  as  permitted 
by  the  FERC  Edison  Source  agrees  to 
comply  with  the  terms  and  conditions 
contained  in  the  export  authorization 
issued  for  those  cross-border  facilities  it 
proposes  to  use  as  well  as  any  other 
conditions  imposed  by  DOE.  including 
providing  WTitten  evidence  that 
sufficient  transmission  access  to 
compete  the  export  transaction  has  been 
obtained. 

In  Docket  EA-119,  Edison  Source 
proposed  to  export  the  electric  energy  to 
Mexico  over  one  or  more  of  the 
following  international  transmission 
lines  for  which  Presidential  permits  (PP) 
have  been  previously  issued: 


Location 

Vottage 

Owner 

Presidential  permit 

Miquel   CA   

230  kV 

230  kV 

SDG&E  

PP-68 

impenai  Valley,  CA  „ 

PP-79 

Diatxo  NM  

115  kV „.. 

115  kV 

El  Paso  Electric 

PP-92 

Ascarate,  TX _ 

PP-48 

Brownsville,  TX  _. 

138  kV „ 

138  kV 

lOO  KV  «....«» ;. 

138  kV 

CPL 

PP-94 

Eagle  Pass,  TX  

CFE „.. „ 

CFE 

CFE 

PP-50. 
PP-57. 
Not  required. 

Laredo.  TX  

Falcon  Dam,  TX „ 

UMI 


In  docket  EA-120,  Edison  Source 
proposes  to  export  the  electric  energy  to 


Canada  over  one  or  more  of  the 
following  international  transmission 


lines  for  which  F*residential  permits  (PP) 
have  been  previously  issued: 
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Location 

Voltage 

Owner 

Presidential  perrwt 

Tioga,  ND  „ 

Blame,  WA  

Neiwa.   BC  » 

Neiwav   BC  — 

Dertiy  Line,  VT  ..,.- 

St.  Clair,  Ml  

2304<V 

2-600-kV „ 

230*V 

1 20^<V 

vM^/'n  V      •<>••••••••■■«■•■••■■■■■••••■•■•■••■•••■•■■ 

2304<V 

230^<V 

345-kV 

120*V '  

345-kV 

1 38*V 

1 15^<V 

230-kV „... 

2-2304<V 

23{W<V 

7654<V : 

fc^v5^0T\V   ■■•••>•••••••••••■•••••■•■•■••••■■■■■•• 

230-kV 

23(H(V ^ 

500^<V 

450-kV  DC 

Basin  Electric 

BPA 

Citizens  Utilities 

PP-64. 
PP-10. 
PP-36. 
PP-46. 
PP-66 

Detroit  Edison  

PP-38. 

MflnAfillA  Ml 

PP-21 

Detroit  Ml 

PP-21 

St  Clair,  Ml 

PP-58. 

Frar*lln.  VT 

HouKon,  ME  » 

Joint   Owners   of   the    Highgate 

Project. 
Maine  Electric  Power  Co 

PP-82. 
PP-43. 

Arostock  Cnty,  ME  

Intnl  Falls.  MN > 

Roseau  Cnty,  MN  

Massena.  NY  

IDevils  Hole.  NY 

Massena,  NY  ; 

Maine  PiJt)lic  Svs _... 

Minnesota  Power  _ 

Minnkota  Power  Corp , 

PP-29. 
PP-78. 
PP-61. 

NYPA  

PP-25. 
PP-30. 
PP-56. 

Niagara  Falls,  NY 

DavMs  HqIo  NY 

PP-74. 

Niagara  Motiawk  .» 

PP-30. 

Red  River,  ND 

Northern  States 

PP-45. 

Roseau,  MN 

Norton.  VT 

Power  Co _ 

Vemx)nt  Electric  Trarwmission  Co 

PP-63. 
PP-76. 

'  These  facilities  were  constructed  at  345-kV  but  operated  at  120-kV. 


Procedural  Matters 

Any  persons  desiring  to  be  heard  or 
to  protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
wdth  §§  385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211,  385.214).  Fifteen  copies  of 
such  petitions  and  protests  should  be 
filed  with  the  DOE  on  or  before  the  date 
listed  above.  Comments  on  Edison 
Source's  request  to  export  to  Mexico 
should  be  cleeirly  marked  with  Docket 
No.  EA-119.  Comments  on  Edison 
Source's  request  to  export  to  Canada 
should  be  clearly  marked  with  Docket 
No.  EA-120.  Additional  copies  are  to  be 
filed  directly  with:  Joseph  C.  Bell, 
Jolanta  Sterbenz,  Hogan  &  Hartson 
L.L.P.,  Counsel  for  Edison  Source,  555 
Thirteenth  Street,  NW,  Washington,  DC 
20004-11009. 

A  final  decision  will  be  made  on  this 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  August  15, 
1996. 
Andiony ).  Como, 

Director,  Office  of  Coal  &■  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  96-21272  Filed  8-20-96;  8:45  am] 

BILUNG  CODE  6450  C'JJ 


Notice  of  Intent  to  Prepa-^e  a- 
Environmental  Impact  Stateme^'  tc 
Disposal  of  the  S3G  and  DiG 
Prototype  Reactor  Plants 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environment^  Impact  Statement. 

summary:  The  Department  of  Energy 
(DOE)  Office  of  Naval  Reactors  (Naval 
Reactors)  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  in  accordance  with 
the  Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  Parts  1500-1508)  and  the  DOE 
NEPA  regulations  (10  CFR  Part  1021), 
and  to  conduct  a  public  scoping 
meeting.  This  Environmental  Impact 
Statement  will  address  final  disposal  of 
the  S3G  and  DIG  Prototype  reactor 
plants,  located  in  West  Milton,  New 
York.  Naval  Reactors  is  preparing  this 
Environmental  Impact  Statement  to 
focus  on  the  potential  for  significant 
environmental  impacts  and  to  consider 
reasonable  alternatives. 

Naval  Reactors  invites  interested 
agencies,  organizations,  and  the  general 
public  to  submit  written  comments  or 
suggestions  concerning  the  scope  of  the 
issues  to  be  addressed,  alternatives  to  be 
analyzed,  and  the  environmental 
impacts  to  be  addressed  in  the  Draft 
Environmental  Impact  Statement.  The 
public  also  is  invited  to  attend  a  scoping 
meeting  in  which  oral  comments  and 
suggestions  will  be  received.  Oral  and 
written  comments  will  be  considered 
equally  in  preparation  of  the 


Environmental  Impact  Statement.  Those 
not  desiring  to  submit  comments  or 
suggestions  at  this  time,  but  who  would 
like  to  receive  a  copy  of  the  Draft 
Environmental  Impact  Statement  for 
review  when  it  is  issued,  should  write 
to  Mr.  A.  S.  Baitinger  at  the  address 
below.  When  the  Draft  Environmental 
Impact  Statement  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register  and  in  the  local  news 
media.  A  public  hearing  will  be  held, 
and  comments  wall  be  solicited  on  this 
docimient. 

DATES:  Written  comments  postmarked 
by  September  23,  1996  will  be 
considered  in  preparation  of  the  Draft 
Environmental  Impact  Statement. 
Comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable.  Oral  and  written  comments 
will  be  received  at  a  public  scoping 
meeting  to  be  held  September  10, 1996 
at  the  Town  of  Milton  Community 
Center  at  the  address  listed  below. 

ADDRESSES:  Written  comments, 
suggestions  on  the  scope  of  the  Draft 
Environmental  Impact  Statement,  or 
requests  to  speak  at  the  public  scoping 
meeting  should  be  submitted  to  Mr.  A. 
S.  Baitinger,  Chief,  West  Milton  Field 
Office,  Office  of  Naval  Reactors,  U.S. 
Department  of  Energy,  P.O.  Box  1069, 
Schenectaday,  New  York  12301; 
telephone  (518)  884-1234.  The  public 
scoping  meeting  will  be  held  at  7  pm  on 
September  10, 1996  at  the  Towm  of 
Milton  Community  Center,  310 
Northline  Road,  Balston  Spa,  New  York. 


43234 


Federal  Register  •   Vol.  61.  No.  163  /  Wednesday.  August  21.  1996  /  Notices 


SUPPLEMENTARY  INFORMATION: 
Background 

The  S3G  and  DlG  Prototype  reactor 
plajits  are  located  on  the  Kesselring  Site 
in  West  Milton,  New  York, 
approximatelv  17  miles  north  of 
Schenectady.  The  S3G  and  DlG 
Prototype  reactor  plants  first  started 
operation  in  1958  and  1962 
rnspectively,  and  served  for  more  than 
.iO  years  as  facilities  for  testing  reactor 
plant  components  and  equipment  and 
for  training  Naval  personnel.  As  a  result 
of  the  end  of  the  Cold  War  and  the 
downsizing  of  the  Navy,  the  S3G 
Prototype  reactor  plant  was  shut  down 
in  1991  and  has  been  defueled,  drained, 
and  placed  in  a  stable  protective  storage 
condition.  The  DIG  Prototype  reactor 
plant  was  shut  down  in  March  1996  and 
is  currently  undergoing  defueling. 

Preliminary  Description  of  Alternatives 

1   Prompt  Dismantlement 

This  alternative  would  involve  the 
prompt  dismantlement  of  the  reactor 
plants.  All  S3G  and  DlG  reactor  plant 
systems,  components  and  prototype 
structures  would  be  removed  from  the 
Kesselring  Site.  To  the  extent 
practicable,  the  resulting  low-level 
radioactive  metals  would  be  recycled  at 
existing  commercial  facilities  that 
recycle  radioactive  metals.  The 
remaining  low-level  radioactive  waste 
would  be  disposed  of  at  the  DOE 
Savannah  River  Site  in  South  Carolina. 
The  Savannah  River  Site  currently 
receives  low-level  radioactive  waste 
from  Naval  Reactors  sites  in  the  eastern 
I'nited  States.  Both  the  volume  and 
radioactive  content  of  the  S3G  and  DIG 
Prototype  reactor  plant  low-level  waste 
fall  within  the  projections  of  Naval 
Reactors  waste  provided  to  the 
Savannah  River  Site,  which  in  turn  are 
included  in  the  Savannah  River  Site 
Waste  Management  Final 
Environmental  Impact  Statement  dated 
luly  1995.  Transportation  of  low-level 
radioactive  waste  to  the  EXDE  Hanford 
Site  in  Washington  State  will  also  be 
evaluated. 

2.  Deferred  Dismantlement 

This  alternative  would  involve 
keeping  the  defueled  S3G  and  DIG 
Prototype  reactor  plants  in  protective 
storage  for  30  years  before 
dismantlement.  Deferring 
dismantlement  for  30  years  would  allow 
nearly  all  of  the  cobalt-60  radioactivity 
to  decay  away.  Nearly  all  of  the  gamma 
radiation  within  the  reactor  plant  comes 
from  cobalt-60. 


3.  No  Action 

This  alternative  would  involve 
keeping  the  defueled  S3G  and  DIG 
Prototype  reactor  plants  in  a  protective 
storage  indefinitely.  Since  there  is  some 
residual  radioactivity  with  very  long 
half  Uves  such  as  nickel-59  in  the 
defueled  reactor  plants,  this  alternative 
would  leave  this  radioactivity  at  the 
Kesselring  Site  indefinitely. 

4.  Other  Alternatives 

Other  alternatives  include  permanent 
on-site  disposal.  Such  onslte  disposal 
could  involve  building  an  entombment 
structure  over  the  S3G  and  DIG 
Prototype  reactor  plants  or  developing  a 
below  ground  disposal  area  at  the 
Kesselring  Site.  Ariother  alternative 
would  be  to  remove  the  S3G  and  DIG 
Prototype  reactor  plants  as  two  large 
reactor  compartment  packages  for  of&ite 
disposal. 

Preliminary  Identification  of 
Environmental  Issues 

The  following  issues,  subject  to 
consideration  of  comments  received  in 
response  to  public  scoping,  have  been 
tentatively  identified  for  analysis  in  the 
Environmental  Impact  Statement.  This 
list  is  presented  to  facilitate  public 
comment  on  the  scop>e  of  the 
Environmental  Impact  Statement.  It  is 
not  intended  to  be  all  inclusive  nor  is 
it  intended  to  be  a  predetermination  of 
impacts. 

1.  Potential  impacts  to  the  public  and 
on-site  workers  from  radiological  and 
non  radiological  releases  caused  by 
activities  to  be  conducted  within  the 
context  of  the  proposed  action  and 
alternatives. 

2.  Potential  environmental  impacts, 
including  air  and  water  quality  impacts, 
caused  by  the  proposed  action  and 
alternatives. 

3.  Potential  transportation  impacts  as 
a  result  of  the  proposed  action  and 
alternatives. 

4.  Potential  effect  on  endangered 
species,  floodplain/wetlands,  and 
archeological/historical  sites  as  a  result 
of  the  proposed  action  and  alternatives. 

5.  Potential  impacts  from  postulated 
accidents  as  a  result  of  the  proposed 
action  and  alternatives. 

6.  Potential  socioeconomic  impacts  to 
the  surrounding  communities  as  a  result 
of  implementing  the  proposed  actions 
and  alternatives. 

7.  Potential  ciunulative  impacts  from 
the  proposed  action  and  other  past, 
present,  and  reasonably  foreseeable 
future  actions. 

8.  Potential  irreversible  and 
irretrievable  commitment  of  resources. 


UMI 


Public  Scoping  Meeting 

The  public  scoping  meeting  will  be 
chaired  by  a  presiding  officer  but  will 
not  be  conducted  as  an  evidentiary 
hearing;  speakers  will  not  be  cross 
examined  although  the  presiding  officer 
and  Naval  Reactors  representatives 
present  may  ask  clarifying  questions.  To 
ensure  that  every'one  has  an  adequate 
opportunity  to  speak,  five  minutes  will 
be  allotted  for  each  speaker.  Depending 
on  the  number  of  persons  requesting  to 
speak,  the  presiding  officer  may  allow 
more  time  for  elected  officials,  or 
speakers  representing  multiple  parties, 
or  organizations.  Persons  wishing  to 
speak  on  behalf  of  organizations  should 
identify  the  organization.  Persons 
wishing  to  speak  may  either  notify  Mr. 
Baitinger  in  writing  at  the  address 
provided  above  or  register  at  the 
meeting.  As  time  permits,  individuals 
who  have  spoken  subject  to  the  five 
minute  rule  will  be  afforded  additional 
speaking  time.  Written  comments  also 
will  be  accepted  at  the  meeting. 

Issued  at  Arlington,  VA  this  13th  day  of 
August  1996. 

B.  DeMars, 

Admiral.  U.S.  Navy,  Director,  Naval  Nuclear 

Propulsion  Program. 

(FR  Doc  96-21271  Filed  8-20-96;  8:45  am] 

BILUNG  CODE  6450-01 -P 


Federal  Energy  Regulatory 
Commission 

[DocKet  Nos.  RP95-408-000  and  RP95-^08- 
001) 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Informal  Settlement 
Conference 

August  15,  1996. 

Take  notice  that  an  informal 
settlement  conference  in  this  preceding 
will  be  convened  on  Thursday,  August   - 
22,  1996  at  10:00  a.m.  and,  if  necessary, 
Friday  August  23.  1996  at  10:00  a.m. 
The  settlement  conference  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  888  First 
Strefet,  N.E.,  Washington,  D.C.  20426,  for 
the  piUT^ose  of  exploring  the  possible 
settlement  of  the  above  referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
pjurty  must  move  to  intervene  and 
rpcieive  intervenor  status  pursuant  to  the 
Cotnmission  s  Regulations  (18  CFR 
38S.214). 
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For  additional  information,  contact 
Thomas  J.  Burgess  at  208-2058  or  David 
R.Cain  at  208-0917. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  96-21265  Filed  8-20-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No  CP96-696-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Application 

August  15,  1996. 

Take  notice  that  on  August  7, 1996, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  filed  an  application  in 
Docket  No.  CP96-696-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  and 
Subpart  A  of  Part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct  a 
total  of  approximately  6  miles  of 
pipeline  looping,  a  total  of 
approximately  1,820  horsepower  in 
engine  upgrades  at  five  compressor 
stations,  and  miscellaneous  new  taps 
and  metering  facilities,  to  provide  for  an 
additional  31,902  Dth/d  in  firm 
transportation  capacity,  all  as  set  forth 
in  its  application.  East  Tennessee 
estimates  that  the  total  cost  of  the 
project  will  be  $12,915,473.  East 
Tennessee  states  that  it  will  seek  to  roll 
the  costs  associated  with  this  expansion 
into  its  general  system  rates,  and  that  it 
seeks  an  advance  determination  that 
such  rate  treatment  is  appropriate.  East 
Tennessee  states  that  the  facilities  are 
required  in  order  to  meet  increased 
demand  for  natural  gas  transportation 
service  by  its  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  5,  1996,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1993))  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10  (1993)). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 


Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  motion  to  intervene  is 
filed  writhin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  East  Tennessee  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-21247  Filed  8-20-96;  8:45  ami 
BILUNC  CODE  6717-01-M 


[Docket  No  RP96-3 16-001] 

Florida  Gas  Transmission  Co    Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  15,  1996. 

Take  notice  that  on  Augiist  13,  1996, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  the  following  tariff  sheets  to 
become  effective  September  2, 1996. 

Substitute  Thirteentli  Revised  Sheet  No.  8B 
Substitute  Sixth  Revised  Sheet  No.  8B.01 

FGT  states  that  on  July  23,  1996,  FGT 
made  a  filing  in  the  instant  docket  (July 
23  Filing)  proposing  modifications  to 
twenty-nine  tariff  sheets  to  modify  or 
clarify  certain  provisions  in 
conformance  with  previous  tariff 
changes  approved  by  the  Commission, 
to  make  minor  corrections,  and  to 
update  certain  ciirtailment  information. 
FGT  requested  an  effective  date  of 
September  1,  1996,  for  the  tariff  changes 
proposed  in  the  July  23,  filing. 

FGT  states  that  the  two  of  the  tariff 
sheets  included  in  the  July  23,  Filing 
were  Thirteenth  Revised  Sheet  No.  8B 
and  Sixth  Revised  Sheet  No.  83.01 
which  contain  the  rates  and  charges  for 
service  in  FGT's  Western  Division.  The 
changes  proposed  in  these  tariff  sheets 
simply  added  language  to  the  Fuel 
Reimbiursement  Charge  Percentage 
clarifying  the  Western  Division  shippers 
would  be  responsible  for  any  fuel 
charged  FGT  by  upstream  Transporting 
Pipelines.  The  rates  for  service  on  these 
tariff  sheets  reflected  reduced  rates 
proposed  by  FGT  in  Docket  No.  RP96- 


309  filed  on  July  3, 1996  (July  3  Filing) 
which  were  also  proposed  to  become 
effective  on  September  1,  1996.  In  the 
July  23,  Filing,  FGT  assumed  that  the 
new  rates  proposed  on  Twelfth  Revised 
Sheet  No.  88  and  Fifth  Revised  Sheet 
No.  83.01  filed  vnth  the  July  3  Filing  in 
Docket  No.  RP96-309  would  be 
approved  to  become  effective  on 
September  1, 1996  and  included  the  fuel 
charge  language  on  Thirteenth  Revised 
Sheet  No.  83  and  Sixth  Revised  Sheet 
No.  83.01  "on  top  of  such  new  rates. 

However,  FGT  had  stated  in  the  July 
3  Filing  that  the  requested  effective  date 
of  September  1, 1996  was  contingent 
upon  FGT  receiving  final  authorization 
from  the  Commission  in  July  1996  to 
abandon  certain  facilities  as  requested 
in  Docket  No.  CP96-12.  Such  final 
authorization  has  not  been  received  and 
FGT  is  filing  concurrently  herewith  a 
Request  to  Delay  Action  on  FGT's  July 
3,  Filing  in  Docket  No.  RP96-309 
pending  issuance  of  a  final  order  in 
Docket  No.  CP96-12. 

Consequently,  Thirteenth  Revised 
Sheet  No.  83  and  Sixth  Revised  Sheet 
No.  83.01  filed  July  23, 1996,  in  the 
instant  docket  reflect  rates  which  FGT 
no  longer  proposes  to  become  effective 
September  1.  1996,  as  well  as  the 
clarifying  changes.  FGT  is  filing  herein 
to  reflect  the  currently  effective  rates  on 
Sheet  Nos.  83  and  83.01  rather  than  the 
rates  proposed  in  Docket  No.  RP96-309. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rule  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-21249  Filed  4-20-96;  8:45  am) 

BILUNC  CODE  6717-01-M 


[Docket  No  RP96-296-00n 

K  N  Interstate  Gas  '^g^SFr-iSSion  Co.; 
NotlceofCompUan.ee  Fi!:ng 

August  15, 1996. 

Take  notice  that  on  August  12, 1996, 
K  N  Interstate  Gas  Transmission 
Company  (KNI)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
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Third  Revised  Volume  No.  1-A  and 
Third  Revised  Volume  No.  1-B,  certain 
."^'v  ised  tariff  sheets  listed  in  the  filing 
in  compliance  with  the  Commission's 
lulv  31.  1996.  Order  in  the  above- 
referenced  proceeding.  KNI  proposes  an 
effective  date  of  .August  1,  1996. 

KNI  states  that  copies  of  the  filing  has 
been  served  upon  each  person  designed 
on  the  official  service  list  compiled  by 
the  .Secretary  in  this  proceeding. 

.■\ny  person  desiring  to  protest  this 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington,  DC 
Z0426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
m  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Lois  D.  Cashell, 
Secivtan' 
KR  Doc    96-21250  Filed  »-20-96;  8:45  am] 

BtLUNG  COOE  C717-01-M 

[Docket  No.  RP9e-a37-000] 

Pacific  Gas  Transmission  Co.;  Notice 
of  Proposed  Change  in  FERC  Gas 
Tariff 

.August  15,  1996. 

Take  notice  that  on  August  12, 1996. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
.■^o.  1-A:  Twelfth  Revised  Sheet  No.  4 
and  Fourth  Revised  Sheet  No.  4A.  to 
become  effective  August  15.  1996. 

PGT  asserts  that  the  purpose  of  this 
filing  IS  to  terminate  collection  of  its  Gas 
Supplv  Restructuring  Surcharge. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  jurisdictional 
customers  and  upon  interest  state 
regulatory  agencies. 

.\nv  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20424.  in  accordance 
with  Sections  385  214  and  385.211  of 
the  Commission  s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
1.t4  210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


UMI 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  96-21248  Filed  8-20-96;  8:45  am] 

BILUNO  COOE  6717-01-M 

Pocket  No.  RP96-339-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  15, 1996. 

Take  notice  that  on  August  13,  1996, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A: 

Title  Sheet 

Second  Revised  Sheet  No.  2 

Third  Revised  Sheet  No.  3 

First  Revised  Sheet  Nos.  6B,  6D.  6E  and  7 

Seventh  Revised  Sheet  No.  51 

First  Revised  Sheet  No.  53 

Second  Revised  Sheet  Nos.  54,  55,  57  and  68 

Third  Revised  Sheet  No.  71 

Second  Revised  Sheet  Nos.  72  and  81 

Original  Sheet  No.  81.01 

Second  Revised  Sheet  Nos.  8lC  and  88 

First  Revised  Sheet  No.  89 

Second  Revised  Sheet  No.  91 

First  Revised  Sheet  Nos.  93  and  109 

Second  Revised  Sheet  No.  127 

First  Revised  Sheet  No.  128 

Second  Revised  Sheet  Nos.  129  and  132 

First  Revised  Sheet  Nos.  133-135  and  139 

Second  Revised  Volume  No.  1: 

Title  Sheet 

Fourth  Revised  Sheet  No.  3 

PGT  requested  the  above-referenced 
tah^  sheets  become  effective  September 
13, 1996. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  conform  with  Order  Nos.  582 
and  582-A,  issued  September  28,  1995 
and  February  29,  1996,  respectively,  in 
Docket  Nos.  RM95-3-000,  et  al.  to  bring 
PGT's  FERC  Gas  Tariff  into  compliance 
with  the  Commission's  revised 
regulations,  and  to  update  the  tariff  with 
a  variety  of  non-substantive  changes, 
such  as  removal  of  outdated  provisions 
and  clarifications  reflecting  PGT's 
current  practices  and  Commission 
pohcies.  PGT  further  states  the 
proposed  changes  will  not  affect  PGT's 
costs,  rates  or  revenues,  and  that  a  copy 
of  this  filing  has  been  served  on  PGT's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission. 
Washington,  DC  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations  Protests  will  be  considered 
by  the  Commission  m  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  .Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-21255  Filed  8-20-96;  8:45  amj 

BILUNG  COOE  6717-01-*! 

[Docket  No.  RP96-338-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  15.  1996. 

Take  notice  that  on  August  12.  1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective 
September  12.  1996; 

First  Revised  Sheet  No.  602 
First  Revised  Sheet  No.  604 
First  Revised  Sheet  No.  605 
Original  Sheet  No.  606 
Original  Sheet  No.  607 
Original  Sheet  Nos.  608-615 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  modify  Section  14.9 
and  add  a  new  Section  14.10  in  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  to  implement  new  procedures  to 
clarify  allocation  and  use  of  fijin 
delivery  point  and  receipt  point 
capacity.  Specifically,  Texas  Eastern 
seeks  to  (1)  implement  a  "use  it  or 
reduce  it"  provision  with  respect  to  firm 
receipt  and  delivery  point  capacity 
subscribed  to  under  Section  14.9  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  that  is  unutilized  or 
imder- utilized,  and  (2)  provide  for  a 
first-come,  first-served  allocation  to 
other  customers  requesting  that 
capacity. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  vdth  the  Federal 
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Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

'FR  Doc.  96-21254  Filed  8-20-96;  8:45  am] 
BILUNG  COOe  6717-01-M 


[Docket  No.  EG96-86-0O0i 

Windpower  Partners  1994.  LP.;  Notice 
of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

August  15,  1996. 

On  August  12,  1996.  Windpower 
Partners  1993,  L.P.,  c/o  Kenetech 
Windpower,  Inc.,  500  Sansome  Street, 
Suite  300,  San  Francisco,  CA  94111, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  applicant  owns  and  operates  an 
eligible  facility  located  in  Culberson 
County,  Texas,  of  approximately  35  MW 
capacity.  The  applicant's  eligible  facility 
consists  of  a  wind-powered  electric 
generation  system. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  anci 
comments  should  be  filed  on  or  before 
September  3, 1996,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  tliis  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-21266  Filed  8-20-96;  8:45  am) 

BILUNG  COOE  C717-01-M 

[Docket  No  EG96-85-000' 

Windpower  Partners  1993   l  P    Notice 
of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

August  15,  1996. 

On  August  12,  1996,  Windpower 
Partners  1993,  L.P.,  c/o  Kenetech 
Windpower ,.Inc.,  500  Sansome  Street, 
Suite  300,  San  Francisco,  CA  94111, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  applicant  owns  and  operates 
eligible  facilities  located  near  Buffalo 
Ridge,  Minnesota  and  Palm  Springs, 
California,  of  approximately  25  MW  and 
34.5  MW  capacity,  respectively.  The 
applicant's  eligible  facilities  consist  of 
wind-powered  electric  generation 
systems  and  interconnecting 
transmission  facilities. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  vdll  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  applicant.  All  such  motions  and 
comments  should  be  filed  on  or  before 
September  3, 1996,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-21267  Filed  8-20-96;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docne' Nc   ER56- iJ^Sj-^'C'    e' al.] 

Lou.svilie  Gas  and  Eiectr:c  Co-i^pany, 
et  ai  ,  Electric  Rate  ar.a  Cooperate 
Regulation  Fflmgs 

August  14,  1996, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER9&-1 853-001) 

Take  notice  that  on  August  8, 1996, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  August  28, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louis  Dreyfus  Electric  Power  Inc., 
Direct  Electric  Inc.,  Equitable  Power 
Services  Co.,  Engelhard  Power 
Marketing,  Inc.,  TransCanada  Power 
Corp.,  Wicor  Energy  Services,  Inc., 
Energy  Transfer  Group,  L.L.C 

[Docket  No.  ER92-850-017,  Docket  No. 
ER94-1 161-009,  Docket  No.  ER94-1 539-010. 
Docket  No.  ER94-1 690-009,  Docket  No. 
ER95-692-005.  Docket  No.  ER96-34-003. 
Docket  No.  ER96-280-002  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  5. 1996,  Louis  Dreyfus 
Electric  Power  Inc.  filed  certain 
information  as  required  by  the 
Commission's  December  2, 1992,  order 
in  Docket  No.  ER92-850-000. 

On  August  6,  1996,  Direct  Electric  Inc. 
filed  certain  information  as  required  by 
the  Commission's  July  18,  1994,  order  in 
Docket  No.  ER94-1161-000. 

On  August  5,  1996,  Equitable  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  September  8,  1994,  order 
in  Docket  No.  ER94-1539-000. 

On  August  5, 1996,  Engelhard  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  29,  1994,  order  in  Docket  No. 
ER94-1 690-000. 

On  July  31,  1996,  TransCanada  Power 
Corp.  filed  certain  information  as 
required  by  the  Commission's  June  9, 
1995,  order  in  Docket  No.  ER95-692- 
000. 

On  July  31,  1996,  Wicor  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
November  9,  1995,  order  in  Docket  No. 
ER96-34-000. 

On  August  5, 1996,  Energy  Transfer 
Group,  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
January  29, 1996,  order  in  Docket  No. 
ER96-280-000. 
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2a.  Intercoast  Power  Marketing  Co., 
Midcon  Power  Services  Corp.,  JEB 
(Jorporalion,  Phibro  Inc ...  .Amoco 
Knergy  Trading  Ck)rporation,  USGEN 
Power  Services.  L.P.,  Utility 
Management  Corporation 

;n<H  net  No.  ER94-6-004.  Doclcet  No.  ER94- 
1 3J9-(X)8.  Docket  No.  ER94-1 4 32-008, 
[Vk  ket  No  ER95-430-O06,  Docket  No.  ER95- 
1  J5»-004,  Docket  No.  ER95-1625-004, 
Docket  No.  ER96-1 144-001  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Refei^nce  Room: 

On  July  31, 1996,  Intercoast  Power 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  .'\ugust  19,  1994,  order  in 
Docket  No.  ER94-6-000. 

On  July  30,  1996,  Midcon  Power 
Services  Corp.  filed  certain  information 
as  required  by  the  Commission's  August 
n .  1994.  order  in  Docket  No.  ER94- 
1329-000 

On  luly  30.  1996,  JEB  Corporation 
filed  certain  information  as  required  by 
the  Commission's  September  8,  1994, 
order  in  Docket  No.  ER94-1432-000. 

On  July  31,  1996,  Phibro  Inc.  filed 
certain  information  as  required  by  the 
Commissions  June  9,  1995,  order  in 
Docket  No,  ER95-430-000. 

On  August  5,  1996,  Amoco  Energy 
Trading  Corporation  filed  certain 
information  as  required  by  the 
Commission's  November  29,  1995,  order 
in  Docket  No.  ER95-1 359-000. 

On  July  31,  1996,  USGEN  Power 
Services.  LP.  filed  certain  information 
as  required  by  the  Commission's 
D*;cember  13.  1995,  order  in  Docket  No. 
ER95-1625-000. 

On  July  30.  1996,  Utility  Management 
Corporation  filed  certain  information  as 
required  by  the  Commission's  April  5, 
1996.  order  in  Docket  No.  ER96-1144- 
000 

3.  Enron  Power  Marketing,  Inc., 
Electric  Clearinghouse.  Inc..  Morgan 
Stanley  Capital  Croup  Inc    Stand 
Energy  Corporation,  Westcoast  Power 
Marketing  Inc. 

IDotket  No  ER94-24-014,  Docket  No.  ER94- 
968-<M4.  Docket  No.  ER94-1 384-011.  Docket 
No.  ER9S-362-006,  Docket  No.  ER95-378- 
005  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copjdng  in  the  Commission's  Public 
Reference  Room: 

On  August  1,  1996,  Enron  Power 
Marketing,  Inc.  filed  certain  information 


as  required  by  the  Commission's 
December  12, 1993,  order  in  Docket  No. 
ER94-24-000. 

On  August  1,  1996,  Electric 
Clearinghouse,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  7,  1994,  order  in 
Docket  No.  ER94-968-000. 

On  July  31,  1996,  Morgan  Stanley 
Capital  Group  Inc.  filed  certain 
information  as  required  by  the 
Commission's  November  8, 1994,  order 
in  Docket  No.  ER94-1 384-000. 

On  August  1,  1996,  Stand  Energy 
Corporation  filed  certain  information  as 
required  by  the  Commission's  February 
24, 1995,  order  in  Docket  No.  ER95- 
362-000. 

On  July  29,  1996,  Westcoast  Power 
Marketing  Inc.  filed  certain  Information 
as  required  by  the  Commission's  April 
20,  1995,  order  in  Docket  No.  ER95- 
378-000. 

4.  AES  Power  Inc.,  Lambda  Energy      » 
Marketing  Co.,  J.  Aron  &  Company, 
National  Power  Management  Co., 
Superior  Electiic  Power  Corp.,  Gateway 
Energy  Marketing,  Energy  Choice  L.L.C. 

[Docket  No.  ER94-890-010.  Docket  No. 
ER94-1672-006,  Docket  No.  ER95-34-008, 
Docket  No.  ER95-192-007.  Docket  No.  ER95- 
1747-003,  Docket  No.  ER96-795-001,  Docket 
No.  ER96-827-002  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  pubfic  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  6, 1996,  AES  Power  Inc. 
filed  certain  information  required  by  the 
Commission's  April  8,  1994,  order  in 
Docket  No.  ER94-690-000. 

On  July  15,  1996,  Lambda  Energy 
Marketii^  Company  filed  certain 
information  required  by  the 
Commission's  December  14,  1994,  order 
in  Docket  No.  ER94-1672-000. 

On  July  17, 1996,  J.  Aron  &  Company 
filed  certain  information  required  by  the 
Commission's  March  1, 1995,  order  in 
Docket  No.  ER95-34-000. 

On  Augxist  7, 1996,  National  Power 
Management  Company  filed  certain 
information  required  by  the 
Commission's  January  4, 1995,  order  in 
Docket  No.  ER95-1 92-000. 

On  August  5, 1996,  Superior  Electric 
Power  Corporation  filed  certain 
information  required  by  the 
Conunission's  October  23, 1995,  order 
in  Docket  No.  ER95-1747-000. 

On  August  6, 1996,  Gateway  Energy 
Marketing  filed  certain  information 
required  by  the  Commission's  March  7, 
1996,  order  in  Docket  No.  ER96-795- 
000. 

On  August  7, 1996,  Energy  Choice, 
L.L.C.  filed  certain  information  required 


by  the  Commissions  March  21,  1996, 
order  in  Docket  No.  ER96-827-000, 

5.  LG&E  Power  Marketing  Inc.. 
American  Power  Exchange.  Inc.,  Power 
Source  L.L.C,,  Energy  Services  Inc., 
Vantus  Power  Services.  U.S.  Power  & 
Light,  Inc.,  Alliance  Power  Marketing, 
Inc. 

[Docket  No.  ER94-1 188-01 2,  Docket  No. 
ER94-1 578-007,  Docket  No.  ER95-74-006, 
Docket  No.  ER95-1021-004,  Docket  No. 
ER95-1614-O06,  Docket  No.  ER96-105-003, 
Docket  No.  ER96-1818-002  (not 
consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  2,  1996,  LG&E  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
19,  1994.  order  in  Docket  No.  ER94- 
1188-000. 

On  August  1,  1996,  American  Power 
Exchange,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  19,  1994,  order  in  Docket  No. 
ER94-1 578-000. 

On  August  2,  1996,  Power  Source 
L.L.C.  filed  certain  information  as 
required  by  the  Commission's  January  4, 
1995,  order  in  Docket  No.  ER95-7  4-000. 

On  August  7,  199G,  Energy  Services 
Inc.  filed  certain  information  as  required 
by  the  Commission's  June  13, 1995, 
order  in  Docket  No.  ER95-1 02 1-000. 

On  July  30,  1996,  'Vantus  Power 
Services  filed  certain  information  as 
required  by  the  Commission's  October, 
20, 1995.  order  in  Docket  No.  ER95- 
1614-000. 

On  August  5,  1996,  U.S.  Power  & 
Light,  Inc.  filed  certain  information  as 
required  by  the  Commission's  December 
6,  1995,  order  in  Docket  No.  ER96-105- 
000. 

On  July  31,  1996,  Alliance  Power 
Marketing,  Inc.  filed  certain  information 
as  requu-ed  by  the  Commission's  June 
17,  1996,  order  in  Docket  No.  ER96- 
1818-000. 

6.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  Nos.  ER96-2093-000.  ER96-2094- 
000.  ER96-2 15 1-000) 

Take  notice  that  on  August  5, 1996, 
Central  Hudson  Gas  &  Electric 
Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
dockets. 

Comment  date:  August  28.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Pacific  Northwest  Generating 
Cooperative 

[Docket  No.  ES96-38-000] 

Take  notice  that  on  August  12, 1996, 
Pacific  Northwest  Generating 
Cooperative  (PNGC)  filed  an 
application,  under  §  204  of  the  Federal 
Power  Act,  seeking  authorizations: 

(1)  to  issue  a  promissory  note  in  an 
aggregate  principal  amount  of  $8 
million  with  the  National  Rural  Utilities 
Cooperative  Finance  Corporation  (CFC) 
having  a  maturity  of  five  years;  and 

(2)  to  enter  into  a  letter  of  credit 
agreement  in  an  aggregate  principal 
amount  of  $1  million  with  CFC. 

Also,  PNGC  requests  an  exemption 
from  the  Commission's  competitive 
bidding  or  negotiated  placement 
requirements. 

Comment  date:  August  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
a!  the  end  of  this  notice. 

8.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

[Docket  No.  OA96-220-O00] 

Take  notice  that  on  August  6, 1996. 
Florida  Keys  Electric  Cooperative 
.Association,  Inc.  tendered  for  filing  an 
Application  for  Waiver  of  Reciprocity 
Requirement,  in  accordance  with 
Section  35.28(e)(2)  of  the  Rules  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  18  CFR  35.28(e)(2),  or  in 
the  Alternative,  Application  for  Waiver 
of  Requirements  of  Order  Nos.  888  and 
889,  in  accordance  with  Section 
35.28(d)  of  the  Rules  of  the  Commission, 
18  CFR  35.28(d),  as  more  fully  set  forth 
.in  the  Application. 

Comment  date:  September  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  v«ll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-21269  Filed  8-20-96:  8:45  am] 

BILUNQ  CODE  Cri7-«1-P 


iDocKet  No  CP96-1 78-000] 

Maritimes  &  Northeast  Pipeiine  ^  w  C; 
Notice  of  Meeting 

August  15,  1996. 

On  August  27, 1996,  the 
Commission's  sta^  will  meet,  at  the 
request  of  the  U.S.  Congressional 
Delegation  from  New  Hampshire 
(Congressional  Delegation),  with  the 
Congressional  Delegation  officials,  of 
the  Town  of  Salem,  New  Hampshire, 
and  other  interested  community  leaders, 
to  provide  information  about: 

•  the  environmental  impact  statement 
process  required  by  the  National 
Envirormiental  PoUcy  Act  of  1969;  and 

•  the  environmental  aspects  of  the 
proposed  Maritimes  and  Northeast 
Phase  I  Pipeline  Project. 

The  meeting  will  occur  at  7:00  PM,  at 
Salem  High  School,  44  Geremonty 
Drive,  Salem,  New  Hampshire. 
Lois  D.  Cashell, 

Secretary.  ^ 

[FR  Doc.  96-21253  Filed  8-20-96;  8:45  am) 
BILUNO  CODE  6717-01-M 


[Project  No   201S-022] 

City  of  Tacoma.  Washington   Notice  of 
Availability  ot  Draft  Environmenial 
Assessment 

August  15, 1996. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  was  prepared  for  an 
application  filed  by  the  City  of  Tacoma, 
Washington,  licensee  for  the  Cowlitz 
River  Hydroelectric  Project.  In  its 
application,  the  licensee  requests 
Commission  approval  of  a  settlement 
agreement  among  the  licensee,  the  U.S. 
Fish  and  Wildlife  Service,  and  the 
Washington  Department  of  Fish  and 
Wildlife  (the  Parties).  The  agreement 
creates  a  14,000-acre  wildlife 
management  area.  The  Parties  wish  to 
include  the  agreement  in  the  project 
license.  The  Cowlitz  River  Project  is 
located  on  the  Cowlitz  River,  near  the 
City  of  Tacoma,  in  Lewis  County, 
Washington. 

The  uEA  finds  that  approving  the 
settlement  agreement  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment.  The 
DEA  was  written  by  staff  in  the  Office 
of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission.  Copies 


of  the  DEA  can  be  obtained  by  calling 
the  Commission's  public  reference  room 
at  (202)  208-1371. 

Comments  on  the  DEA  must  be  filed 
with  the  Commission  within  30  days 
from  the  date  of  this  notice.  Comments 
should  be  addressed  to:  Ms.  Lois  D. 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number 
(2016-022)  on  any  comments  filed. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  96-21251  Filed  8-20-96:  8:45  am] 

BiLLMQ  CODE  6717-01-M 


CO"^rn;SSiC'- 

August  15  1996. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Types  of  AppUcations:  Transfer  of 
Licenses. 

b.  Project  Numbers:  P-2019  and  P- 
2699. 

c.  Applicants:  Calaveras  County  Water 
District  Utica  Power  Authority. 

d.  Name  of  Projects:  Utica  and  Angels. 

e.  Locations:  Utica:  On  the  North  Fork 
Stanislaus  River  and  other  water  bodies 
in  Calaveras  and  Tuolumne  Coimties. 
California;  Angels:  On  Angels  Creek  in 
Calaveras  County,  California. 

f.  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  791(a)— 825(r). 

g.  Apphcant  Contacts:  Mr.  Bill  Becker, 
General  Manager,  Calaveras  County 
Water  District,  P.O.  Box  846,  San 
Andreas,  CA  95249,  (209)  754-3543;"Mr. 
Duane  Oneto,  Chairman,  Board  of 
Directors,  Utica  Power  Authority,  P.O. 
Box  846,  San  Andreas,  CA  95249,  (209) 
728-3641. 

h.  FERC  Contact:  Dean  C.  Wight,  (202) 

219-2675. 

i.  Comment  Date:  September  10,  1996. 

j.  Description  of  Proposed  Action: 
Calaveras  County  Water  District  (CCWD) 
proposes  to  transfer  the  licenses  for  both 
projects  fi-om  CCWD  to  the  Utica  Power 
Authority,  which  is  a  joint  authority 
consisting  of  CCWD,  the  City  of  Angels, 
California,  and  the  Union  Public  Utihty 
District.  The  UP  A  members  state  that 
they  desire  to  jointly  hold  the  Ucenses 
to  "help  assure  that  there  will  be 
adequate  water  available  from  the 
Projects  for  the  protection  of  all 
beneficial  public  uses  in  Calaveras 
County,  including  for  power 
production,  domestic  water  supply, 
recreation,  aesthetics  and  fish  and 
wildlife  purposes." 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
andD2. 
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B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
mquirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 

Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECC3.MMENDATI0NS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 

applic:ation,"  -protest,"  or 

"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission.  888  First  Street,  N.E., 
Washington,  DC.  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Apphcant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  conunents  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell, 
Secretary. 
!FR  Doc  96-21252  Filed  8-20-96;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6558-2] 

Science  iidvisory  Board;  Notification 

of  PuDMc  Adv'SQ'v  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Daylight  Time.  Due  to 
limited  space,  seating  at  meetings  wrill 
be  on  a  first-come  basis.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Docxynents  that  are  the 
subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office. 

1.  Risk  Reduction  Options 
Subcommittee  of  the  Integrated  Risk 
Project 

The  Risk  Reduction  Options 
Subcommittee  (RROS)  of  the  Science 
Advisory  Board's  (SAB)  Integrated  Risk 
Project  will  meet  Wednesday  and 
Thursday,  Septmnber  11-12, 1996.  On 
Wednesday,  the  meeting  will  be  held  in 
the  Administrator's  Conference  Room 
(1145  West  Tower).  On  Thursday,  the 
meeting  will  be  held  in  Conference 
Room  2  South  (in  the  southeast — 
"Safeway" — comer  of  the  groimd  floor 
of  Waterside  Mall).  Both  meeting  rooms 
are  at  EPA's  Headquarters  at  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
IX. 

Purpose  of  the  Meeting 

The  main  purpose  of  the  meeting  is  to 
continue  work  begun  at  the 
Subconmiittee's  first  meeting,  June  26- 
27,  1996,  which  was  announced  in  the 
Jime  11,  1996  Federal  Register,  at  61, 
FR  29561.  At  the  Jxme  meeting,  the 
Subcommittee  heard  presentations  on 
seven  risk  reduction  options: 
engineering,  communication  and 
education,  enforcement,  market 
incentives,  regulation,  international  and 
intergovernmental  cooperation,  and 
environmental  management  systems. 
The  Subcommittee  discussed  ranking, 
metrics,  and  optimization  and  formed 
subgroups  on  stressors,  location,  and 
media,  to  gather  relevant  input,  assemble 
option  packages,  and  select  likely 
options  for  optimizing.  This  effort  will 
prepare  the  subgroups  to  test  a  proposed 
methodology  for  optimizing  risk 
reduction  options  and  report  to  the  full 
Subcommittee  on  September  11  or  12, 
The  public  meeting  on  September  11th 


may  be  postponed  or  interrupted  as 
necessary  to  allow  the  stressor,  location, 
and  media  subgroups  to  complete  their 
worit.  The  September  12lh  meeting  will 
be  a  public  meeting  all  day,  begirming 
at  8:30  and  ending  no  later  than  5:00. 
The  Subcommittee  will  determine 
whether  this  work  is  sufficient  to  form 
the  basis  for  a  subsequent  written  report 
or  whether  additional  work  is  needed. 

Availability  of  Review  Materials 

There  are  no  review  documents  for 
this  effort.  Neither  the  Subcommittee 
nor  the  subgroups' have  produced  any 
documents  for  cicrulation  to  the  public 
in  advance  of  the  meeting. 

For  Further  Information 

Agendas  and  rosters  can  be  obtained 
from  the  Subcommitteee  Secretary,  Mrs. 
Dorothy  Clark,  Tel.  (202)  260-65 5*2.  Fax 
(202)  260-7118,  or  via  the  internet  at: 
clark.dorothv@epainail.epa.gov. 
Members  of  the  public  desiring  other 
information  about  the  meeting  may 
contact  Mrs  Kathleen  Conway, 
Designated  Federal  Official, 
Environmental  Engineering  Committee, 
Science  Advisory-  Board  (1400F],  U.S. 
EPA,  401  M  Street,  SW.,  Washington, 
DC  20460:  telephone/voice  mail  at  (202) 
260-2558:  fax  at  (202)  260-7118;  or  via 
the  internet  at: 
con  way  kathleen@epamail.epa.gov. 

Members  of  the  public  who  wdsh  to 
make  a  brief  oral  presentation  to  the 
Subcommittee  must  contact  Mrs. 
Conway  in  writing  (by  letter  or  by  fax — 
see  previously  stated  information)  no 
later  than  12  noon  Eastern  Time, 
Wednesday  September  4,  1996  in  order 
to  be  included  on  the  agenda.  Public 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc.),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed. 

2.  Environmental  Engineering 
Committee  (EEC) 

The  Environmental  Engineering 
Committee  (EEC)  of  the  Science 
Advisory  Board  (SAB)  will  meet 
Wednesday  through  Friday,  September 
25-27,  1996.  at  the  National  Risk 
Management  Research  Laboratory,  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  Ohio  45268,  tel.  (513)  569- 
7418.  The  meeting  will  begin  at  8:30 
a.m.  September  25  and  end  no  later  than  \ 
3:00  p.m.  on  September  27.. 
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Purpose  of  the  Meeting 

At  this  meeting,  the  Committee  will 
conduct  a  review,  hold  a  consultation, 
hear  the  report  of  the  SITE 
Subcommittee,  and  consider  potential 
F\'96  activities. 

The  Office  of  Research  and 
Development  (ORD)  has  asked  the 
Committee  to  review  the  strategic 
directions  and  approach  to  research  of 
the  National  Risk  Management  Research 
Laboratory  (NRMRL)  in  the  context  of 
both  the  1995  realignment  of  ORD's 
oiganizationai  structure,  which  used 
risk  assessment  and  risk  management  as 
organizing  principles  for  a  nationwide 
laboratory  system  and  the  Strategic  Plan 
for  the  Office  of  Research  and 
Development  (EPA,  1996).  The  Strategic 
Plan  describes  the  relationship  of  risk 
assessment  to  the  risk  management 
process  and  highlights  the  need  for 
scientific  and  engineering  research  to 
enable  sound  risk  management 
decisions  and  actions.  NRMRL's 
mission  is  to  conduct  research  to  reduce 
imcertainties  and  costs  associated  vdth 
making  and  implementing 
environmental  risk  management 
decisions.  An  abbreviated  form  of  the 
current  draft  charge  for  this  review 
follows. 

1.  Examine  and  critique  the  research 
programmatic  directions  being  taken  by 
NRMRL. 

2.  Review  and  comment  on  NRMRL^s 
strategic  directions  as  a  research 
laboratory  organization, 

3.  Review  and  comment  on  the 
effectiveness  of  NRMRL's  approach  to 
science  management. 

4.  Examine  and  critique  the 
relationship  of  NRMRL's  risk 
management  research  to  the  intended 
role  of  risk  management  in  the  risk 
assessment/risk  management  paradigm. 

5.  Review  and  comment  on  the 
strategic  balance  needed  in  NRMRL  for 
the  next  decade  among  pollution 
prevention,  technology  development, 
remediation,  and  risk  management 
assessment  activities. 

The  EEC  will  provide  a  consultation 
to  the  Office  of  SoUd  Waste  (OSW)  on 
a  proposed  surface  impoundment  study. 
The  OSW  is  also  soliciting  public 
comments  on  the  study  through  an 
announcement  entitled  "Land  Disposal 
Program  Flexibility  Act  of  1996— 
Surface  Impoundment  Study"  in  the 
July  25,  1996  Federal  Register,  Vol.  61, 
No.  144.  pages  38684-38687.  An  SAB 


consultation  is  a  pubUc  encounter 
between  the  SAB  and  the  Agency  early 
in  the  process,  before  the  Agency  has 
commited  itself  to  a  position.  The  intent 
of  a  consultation  is  to  leaven  the 
Agency's  thinking  by  amassing  an 
eclectic  collection  of  ideas  about  how 
the  Agency  might  proceed  on  a 
particularly  vexing  problem.  The 
product  of  a  consultation  is  a  very  short 
letter  to  the  Administrator,  simply 
alerting  him/her  to  the  fact  that  the 
members  of  an  SAB  panel  had  met  with 
the  Agency  to  discuss  the  issue.  There 
will  be  no  "report"  per  se. 

The  SITE  Subcommittee  vnU  report  to 
the  EEC  on  its  review  of  the  technical 
aspects  of  how  EPA's  Superfund 
Innovative  Technology  Evaluation 
(SITE)  program  is  carried  out. 

For  Further  Information 

A  draft  meeting  agenda  and  a 
Committee  roster  can  be  obtained  from 
Mrs.  Dorothy  Clark,  as  described  above 
for  the  RROS  meeUng.  Other 
information  can  be  obtained  from  Mrs. 
Kathleen  Conway,  as  described  above. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mrs.  Conway 
in  writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Thursday, 
September  22,  1996  in  order  to  be 
included  on  the  Agenda.  Except  for  this 
date,  the  requirements  for  public 
comments  are  the  same  as  those  for  the 
RROS  meeting,  described  above. 

Providing  Oral  or  Written  Comments  at 
S.\B  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
wall  be  limited  to  a  total  time  of  ten 
minutes.  Written  comments  (at  least  35 
copies)  received  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date,  may 
be  mailed  to  the  relevant  SAB 
committee  or  subcommittee  prior  to  its 
meeting;  comments  received  too  close  to 
the  meeting  date  will  normally  be        « 
provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 


Dated:  August  9, 1996. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  96-21283  Filed  8-20-96;  8:45  am] 
BILLING  CODE  6M0-6(M> 

[OPP-«6230;  FRL  5390-«l 

Notice  of  Receipt  c*  Requests  tc 
Voluntarily  Cancel  Ceiar  Pest  ciae 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
November  19,  1996  orders  wall  be 
issued  cancelling  all  of  these 
registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A,  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
deUvery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa,gov. 

SUPPLEMENTARY  INFORMA-nON: 

1.  Introduction 

Section  6(f)(l}  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  43 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

ChemicaJ  Name 

000241—00218 

Cygon  SC-9  Systemic  Insecticide 

O.ODimethyl  S-<(methylcart>amoyl)methyl)phosphorodithioate 

43242 


Federal  Register  /  Vol.  61,  No.  163  /  Wednesday.  August  21,  1996      Notices 


ISS 


UMI 


Table  i  .  —  Registrations  wfth  Pending  Requests  for  Cancellation— Continued 


R6gMrslion  No. 


Product  Name 


Funginex  Fungicide 


000241—00355 

000400  SL— 94-HJ002  '  Omite  6E 
300400  MS— »:-.j006  I  Dimrlin-2F 

aj0499--0C  •  -6    Whitmire  PT  260  Diazinon 
0OO499— X342  j  P/P  Outdoof  Fogger  with  Repellent 


OOC76- 


■39 


^elletox  B-X  Grade  Contains  5% 


00C76&— 00^94  1  TEX-2 

000769^-^306  3  '  Suoeriof  SCP  1382-5  Synthetic  Pyrethroid 


000^69 — 008 '9 
OC-421— O0O90 

0023^2—00068 
0C2382— <30C'5 


Superior  TEX  4 
Super  Diazinon  Spray 

D-F-T-  Spray 
D-F-T-  Spray  Plus 


0025'  /— 0003'  Sergeant's  "m  and  Tick  Powder 

0025-  7—00036  Sergeart  -  p.mp  Cat  Flea  &  Tick  Spray 

002935  iC — 76—0009  =*eo'oc  3en-Sul  85 

303 '  25  CT— 95— OOC '  'ernpc  2  Lawn  and  Ornamental  Insecticide 

303 '25  P. — 82 — ^3046  Bcistar  6  Emulsifiabte  Insecticide 

003125  ME— .'9— O006  Gutnion  2S 


303-25  vT— 95 — 000' 
003282—00017 


003282—00025 


Tempo  2  Lawn  and  Ornamental  Insecticide 
D-Con  Double  Power  Roach  &  Ant  Spray 


u-oo 


i^tay  Away  Outdoor  Fogger 


003282-^)0068    D-Con  Double  Power  Formula  II 


0O4808 — ^30003     -aditive  SG  MetaiworVJng  Fluid  Fungicide 
004822 — 00056    i=iai<3  Yard  Guard  Outdoor  Fogger 


004822—00082    Starnp^de  Outdoor  Fogger 


X 


Chemical  Name 


A/,A/-(1,4-Piperazinediylbis(2.2.2-tnchlofoethylidine)bis(formarT>ide) 

2-(p-tert-BLJtyiphencxy)cycionexyi  2-proDynyi  sulfite 

1-{4-Chio'-oDrieriv' 1-3^(2, 5-difluoroDenzoyl)urea 
0,0-Diethyl  0-(2-isopropyl-6-methyf-4-pynmJdinyl)phosphorofhioate 
2-Hydroxyethyl  octyi  sulfide 

{5-Benzyl-3-furyl)methyi  2.2-dimethyl-3-(2- 

methylpropenyl)cyclopropanecartx!xy(ate 

0,0-Dimethyl  0-(4-fmethylthich'^tolviiphosphorothioate 

0,0-Dimethyl  0{4-(methytthio)-n>toiyl)phosphorothioate 

Al^)hatic  petroleum  hydrocartxms 

(5-Benzyt-3-furyl)metny  12 .2-dimethy  1-3- i  2- 
methylpropenyOcyclopfopanecartxjxylate 

0,0-Dimethyl  0(4-(methyltfii0i-m-tolyl)phosphorothioate 

AAOctyl  Dicycloheptene  dicartxiximide 

O.O-Diethyi  0-(2-isopropyt-6-methyl-4-pynmKJinyijphosphorothioate 

(Butyteart>itv!)i'6-Ofopylp(peronyl)  ether  80%  and  "-elated  compounds 

20% 
Pyrethnns 

Butoxypolypropyiene  gh/col 
1 -Naphthyl- N-methy  icarbamate 

Butoxypolypropyiene  glycol 

1 -Naphthyi- N-metny(cart>amate 

(Butylcart)ityl)(6-propylpiperonyr>  ether  30%  and  reiatec  compouncs 

20% 
Pyrethnns 

1 -Naphthyi- A/-methylcart3amate 

1-Naphthyl-/V-methylcart3amate 

Sulfur 

Cyano  (4tiuorc^3-phenoxypnenyiimetryi  3-i2.2-clichloroethenyi)-2.2- 
Xylene  range  aromatic  solvent 
0-EthylO-(4-(methylthio)phenyl)  S-propylphosphorodithioafe 

0,0-Dimethyl  S-((4-oxo-1 ,2  3-Den2otna7irv3(4H)-yl)methyl) 

phosphorodithioate 

Cyano(4-fluoro-3-phenoxyphenyl)methyl  3-(2,2-dichloro€thenyl)-2,2- 

2-Hydroxyethy!  ocry-^  sulfide 

A/Octyl  t)icycloheptene  dicartxDxtmide 

(ButylcarbitS'li'S-propylpiperonvl!  ether  80%  and  related  compound*; 

20% 
Pyrethrins 

2-Melhyl-4-oxo-3-i 2-propeny! i-2-cyciope^ten- '  -yl  3-frans-2,2- 

dimethyl- 
Methoxychk)r  i2.2-ots(p-methoxypneny()-'.',%trichlorDethane  ) 
2-Hydroxyethyl  octy'  sulfide 
(ButyteartMtviifS-propylpiperonvli  ether  80%  ana  'elated  ccnpcund^ 

20% 

2-Methy(-4  c»o-3-2-propeny!)-2-cyc!openter"  :-yl  d-rrans-2,2- 

dmethyl- 
2-Hydroxyethy',  octyi  sulfide 
AAOctyl  bicyctoheptene  dtcartwximide 

1-Hydroxy-2-n  W-pvndinethione,  sodium  salt 

Methoxychlor  (2,2-c>isi/)-methoxypheny!)-'  /  ,'  -tricnloroethane) 

2-Hydroxyethyl  octyi  sulfide 

(Butykarbitv!!(6-propyip(peronvl)  ether  80%  and  'eiaied  compounds 

20% 
Pyrethrins 

Methoxychior  i2.2-Dis(p-methoxyphepy!V1  1  l-trichioroethane  ) 

2-HydrDxyethyi  octyi  sulfide 

(Butytearbitv')f6-propvlptperonyi)  ethe-  80%  and  reiatec  cornpounds 

20% 
Pyrethrins 
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Registrations  a  -- 


Requests  for  Cancellation— Continued 


Registration  No. 


Product  Name 


Chemical  Name 


004822 — 00099  '  Raid  Yard  Guard  Outdoor  Pogoer 


fG-i322— 00161 


004822— GOT  84 


:iG"822— 00185 


859C — 0066  ' 

010370—00271 
010404—00007 

010942—00005 
011715—00010 

011715—00152 


056228  KY— 89— 0003 
062719—00007 

362719—00168 

066675  ND — 94—0006 

067250—00008 

068688 — 00043 


Raid  Yard  Guard  Outdoor  ^^ogger  Formula  II 


Raia  ^a'd  Gua'C  Ojiooo'  '-.jOQer 


Raid  Yard  Guard  Outdoor  Fogger  IV 


"CASv  -j-ee^"  ...a*"  ^e' 


CSA  jQjic  Zxy^  a-x:  I  a*  ^epenent 

Lesco  12 -^--^  Aeec  &  ''eed  for  Lawr,  Aeec 
Controi 


Bandn:    isec*    Gontrol  Plus  Lawn  Fertilizer 


Speer  Fiea  &  'ick  So'ay 


Pet  Guarc  - Gea  ana  Tick  Spray  for  Dogs  and 
Cats 


Comcxjunc  DRC-1339  98%  Corx^entrate 
Dursban  2EC 
Suspend  SOW 

Tree  Guard 

Selibate  pBv\  Ba-xis 
f^sr  Ca-tjary  Sf"iamL>D0 


2-Methyl-4-oxo-3-(2-propeny1)-2-cyck3pentefv1-yl  d-(ran9-2,2- 

dimettiyl- 
2-Hydroxyethyl  octyl  sulfide 
(5-Benzyt-3-furyl)  methyl  2^-dimethyl-3-(2- 

fnethylpropenyl)cyclopropanecarf»xylate 

2-Methyl-4-oxo-3-(2-propenyl)-2-cycJopenten-1-yl  d-trans-2;2- 

dimettiyt- 
2-Hydroxyethyl  octyl  sulfide 
(5-Benzyi-3-furyl)methyl  2^-dimethyl-3-{2- 

mettiyipropenyl)cyctopropanecartx)xytate 

<*<»s-fran9-Allethrin 
2-Hydroxyethyl  octyl  sulfide 

(3-Pherx)xyphenyl)methyl     d-cis     and     trans*     2^-dimetliy(-3-(2- 
methylpropenyl)cyclopro 

2-Methyl-4-oxo-3-(2-propenyl)-2-cyciopentefVl-yl  d-trana-22- 

dimethyl- 
2-Hydroxyethyl  octyl  sulfide 
(3-Phenoxyphenyl)methyl       tfos      and      trans'2,2-dimettryl-3-(2- 

methylpropenyl)cycJopro 

Trifluralin  (  a,a.a,a-tnfluro-2,6-dinitro-N,Wdipropyl-p-to)uidine  )  (Note: 

a  =  alpha) 
W-Buty^^^«thy^    a,a,a-trifluoro-2,6-dinrtro-p-toluidine    (Note:    a    = 

alpha) 

Methyl  nonyl  ketone 

D  "letnylamine  2,4-dichlorophenoxyacetate 

Diethanolamine  2-(2-methyl-4-chlorophenoxy)propionate 
1  -Naphthyl-/s/-methylcart)amate 

1  -Naphthyt- W-methytcart)amate 
M-Octyl  t>icyc)oheptene  dicartxiximide 
(Butylcart)ityl){6-propylpiperony<)  ettier  80%  and  related  compounds 

20% 
Pyrethrins 

1  -Naphthyl-N-methylcartjamate 

A^Octyl  t>cyck>tieptene  c£cartx]xlmide 
(Butylcart)»tyl)(6-pfopylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

3-Chloro-p-toluidine  hydrochloride 

O.O-Diethyl  0-(3,5,6-trichloro-2-pyridy1)phosphorothioate 

(S-(R",R*))-4-Chtoro-alpha-(1  -methytethyOtjenzeneacetic  acid, 

Benzyl  diettiyl  ((2,6-)tylylcart>amoyl)methyl)  ammonium  benzoate 

(Z,£)-7,1 1-Hexadecadten-1-y1  acetate 

1 -Naphthyt-AAmethylcarbamate 


Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  oi  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 


TA3.E  2    —  REGISTRANTS  REQUESTING  VOLUNTARY  CANCELLATION 

EPA 
Com- 
pany No. 

Company  Name  and  Address 

000241 
000400 

Amencan  Cyanamid  Co    Agn  Research  Div  -  U.S.  Regulatory  Affairs,  Box  400,  Princeton,  NJ  08543. 
Uniroyal  Chemica  Co   ^t     "4  Amity  Re  Setnany,  CT  06524. 

00049&     Whitnire  Micrc-Ge^  ^esearor  ^a.Dcjra:o'>es  Inc.,  3568  Tree  Ct  Industrial  Blvd,  St  Louis,  MO  63122. 


000769 

001421 


SureCo  inc.,  10012  N.  Dale  MaDtv    Sjne  22-    'anoa,  FL  33618. 

Dettelbach  C^^emica:  ~c  Dvisior  c  -^*sa"  Corp.,  3000  W.  139th  St,  Blue  Island,  IL  60406. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 

Com- 
pany No 


Company  Name  and  Address 


002382  Virtac  Inc    Box  ^52059,  Fort  Worth,  TX  76161. 

00251 7  Conagra  Pet  =rcxlucts.  2258  Darbytown  Rd.,  Richfnond,  VA  23231. 

002935  Wilbur  Ellis  Co.,  191  W.  Shaw  Ave.  Fresno,  CA  93704. 

003125  Bayer  Corp  .  Agricutture  Division,  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City,  MO  64120. 

003282  PeckiR  &  Coiman  Inc.,  Household  Products  Division,  Attn:  EPA  Regulatory  Dept,  225  Summitt  Ave,  Montvale,  NJ  07645. 

004808  Cincinnat.  Milacron,  Box  9013,  Cincinnati,  OH  45209. 

004822  S  C  jonnson  &  Son  Inc.,  1525  Howe  Street,  Racine,  Wl  53403. 

008590  Agwa/  inc..  c/o  Universal  Cooperatives  Inc.,  Box  460,  Minneapolis,  MN  55440. 

010370  Agrevo  Environmental  Hearth.  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645. 

010404  Lesco  'nc,  20005  Lake  Rd.,  Rocky  River,  OH  44116.  '  ^. 

010942  Bandini  fertilizer  Co..  4139  Bandint  Blvd,  Los  Angeles,  CA  90023. 

011715  '  Speer  Products  Inc.,  Box  18993,  Memphis,  TN  38181. 

056228  u  S  Department  of  Agriculture,  Animal  &  Plant  Health  Inspection  Sennce,  4700  River  Rd.,  Unit  150,  Riverdale.  MD  20737. 

0627 '9  DowEianco  9330  Zionsville  Rd..  308/3E,  Indianapolis,  IN  46268. 

066676  Nortech  Forest  Products  Inc.,  7600  W.  27th  St..  Suite  B11,  St  Louis  Park,  MN  55426. 

06725C  Biosys,  10150  Old  Columbia  Rd..  Columbia.  MD  21046. 

068688  Speer  Products  Inc.,  Box  18993,  Memphis,  TN  381 18. 


III.  Procedures  for  Withdrawai  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Holhns.  at  the  address  given  above, 
postmarked  before  November  19,  1996. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  Hsted  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  apphcable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  oF 
t.xisting  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
p)r<-scribed  in  Federal  Register  (56  FR 
29362)  fune  26,  1991;  [FRL  3846-^]. 
E.xceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  IS  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 


specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  pwDtential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 

Dated:  August  7. 1996. 

Frank  Sanders, 

Director.  Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  96-21288  Filed  8-20-96;  8:45  am) 

BtLLING  COOE  6SM-60-F 


UMI 


[OPP^401 01 ;  FRL  5390-1  ] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 

Agency  {EP.\). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
t.^.p  .\gency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  November  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Holiins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Highwav.  Arlington,  VA,  (703) 
305-5761. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFR,A  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
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provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register  Thereafter,  the 


.•\an!ini,- 


)  prove  such  a 


II.  Intent  to  Delete  Ises 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  17  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 


desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  November 
19,  1996  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  pubUc  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


\£   A 


^QUESTS  FOR  amen::ments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 


Product  Name 


Active  Ingredient 


Delete  from  Label 


000070-00227 


D0C*0O--O04  73 


Rigo's  Best  Dipel  Dust 


Evik  8GA  -le^txcioe 


022&-^jC'05     Methoxychii 
centrate 


xjisifiabie 


Con- 


00023&-O2421 

0013499-00450 

000499-00452 

000499-00453 

000-19&-O0458 

002217-00383 
002217-00572 

003125-00404 
005440-00117 

008660-00068 

034704-00157 
034704-00525 
033955-00462 
051036-00129 


ORTnO  Outorxv   '•isec  ^oaoer 
ULD  BP-300  Inset!  Cioe 

ULD  BP-10C  :pset~t>cide 

ULD  BP-50  lnsec^clde 

ULD  B-'-;>0?5  ^sectciae 

Sevir,  Dust  5% 

Gordon's  Sevin  Dust  -  A  Multipurpose 
Insecticide 

DYLOX  "echnica'  ;n.secticide 

Cardlna;     'ooc     --la:-".     ^^r-^ce-'-ated 
Foggin  Insecticide 

Ferbam  Fungcae 

Sevin  10  Dust 
5%  Sevin  Insect  Dust 
Acme  Sevic  5%  Dura  Dust 
Malathion  Tech 


Bacillus  thuringiensis  subsp. 
kurstaki 

Ametryn 

Methoxychlor 


2-Hydroxyethyl  Octyl  sulfide; 
Resmethrin 

AK^ctyl  bicycloheptene 
dicartxjximide;  Piperonyl 
butoxide;  Pyrettirins 

VOcn   Dtcycloheptene 
aioartxjximide;  Piperonyl 
txjtoxide;  Pyrethrins 

Piperonyl  butoxide; 
Pyrethrins 

Piperonyl  butoxide;  produc- 
tion Pyrethrins 

Cart>aryl 

Cart>aryl 

Trichkxfon 
Piperonyl  butoxide 

Fertjam 

Cartiaryl 
Cartjaryl 
Cart)aryl 
Malathion 


Tobacco,  safflower,  sugar  beets,  cotton 

Sweet  com 

Beaches,  cranberries,  grain  storage  bins,  public 
parks,  star)dir)g  water,  overiarge  tarxj  areas, 
aerial  applk:ations 

Picnic  areas 

Mushroom  houses,  mushroom  production 


Mushroom  houses,  mushroom  production 

Mushroom  houses,  mushroom  production 

Mushroom  houses,  mushroom 

Use  on  pets 
Use  on  pets 

Livestock  use 

Mushroom  production  &  processing 

Apricot,  bluetierries,  currant,  dates,  goose- 
berries, plums  prunes,  quince 

Pet  uses 

Pet  uses 

Pet  uses 

Ornamental  lawns  and  turf,  outdoor  domestic 
dwellings,  wide  area  and  general  outdoor 
treatment  for  flying  insects,  arourxJ  commer- 
cial and  industnal  buikjings,  around  agricul- 
tural tjuikjiogs 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number.  \ 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Conv 
pany  No. 


Company  f^ame  and  Addr^ 


000070 

000100 

000228 
000239 
J00499 
002217 
003125 


Wilbur-Ellis  Co.,  P.O.  Box  16458,  Fresno,  CA  93755. 

Ciba  Geigy  Corporation,  P.O.  Box  18300,  Greensboro,  NC  27419. 

Riverdale  Chemical  Co.,  425  West  194th  Street,  Glenwood,  IL  60425. 

The  SOLARIS  Group  of  Monsanto  Co.,  P.O.  Box  5006,  San  Ramon,  CA  94583. 

Whitmire  Micro-Ge-  ^esea'zr  .aDo'a-ones  Inc.,  3568  Tree  Ct  Industrial  Blvd.,  St.  Louis,  MO  63122, 

PBI/Gordon  Corp.  c/o  James  A-nDruster,  P.O.  Box  014090,  Kansas  City,  MO  64101. 

BavG'  Corporation,  P.O.  Box  4913,  840G  '-fawthom  Rd.,  Kansas  City,  MO  64120. 
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Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations- 

Continued 


com- 


pany No. 


Company  Name  and  Address 


005440  Cardinal  Chemical  Co.,  1233  E.  Beamer  Street.  Suite  G,  Woodtend,  CA  95776. 

008660  Purseii  Industries,  Inc.,  P.O.  Box  450,  Sylacauga.  AL  35150. 

033955  PBI/Gordon  Corp.  c/o  James  Armbruster,  P.O.  Box  014090,  Kansas  City,  MO  64101. 

034704  Platte  Chemnical  Co.,  P.O.  Box  667.  Greeley,  CO  80632. 

051036  Micro  Flo  Co.,  P.O.  Box  5948.  LaJ<eland,  FL  33807. 


ISS 


III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
penod  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registradons. 

Dated:  August  1,  1996. 

Frank  Sanders, 

Director.  Program  Management  and  Support 

Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  9«>-2n68  Filed  &-20-96;  8:45  am) 

BILUNO  COOE  «SaO-60-f 

[FRL-6554-^] 

Proposed  De  Minimis  Settlement 
Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Ljabillty 
Act  of  1980  (CERCLA),  as  Amended. 
Bonifield  Brothers  Superfund  Site,  St 
Louis,  Missouri 

AGENCY:  Environmental  Protection 
.■\gency 

ACTION:  Notice  of  proposed  de  minimis 
settlement  under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
\cx  of  1980  (CERCLA),  as  amended, 
Bonifield  Brothers  Superfund  Site,  St. 
Loms.  Missouri. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
IS  proposing  to  enter  into  a  de  minimis 
administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  .^ct  of  1980  (CERCLA),  as 
amended,  42  U.S.C.  9622(g).  This 
settlement  is  intended  to  resolve  the 
potential  liabiiitv  of  3529  Hickory,  Inc. 
and  Gateway  .\irgas.  Inc.  for  the 
response  costs  incurred  in  connection 
with  the  Bonifield  Brothers  Superfund 
Site,  St  Louis.  Missouri  (the  "Site"). 


DATES:  Written  comments  must  be 
provided  on  or  before  September  20, 
1996. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator,  United  States 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  Qty,  Kansas  66101  and  should 
refer  to:  In  the  Matter  of  the  Bonifield 
Brothers  Site,  St.  Louis,  Missouri,  EPA 
Docket  No.  96-F-0024 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Scott  Pemberton,  Senior  Assistant 
Regional  Coimsel,  United  States 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  Qty.  Kansas  66101,  (913)  551- 
7276. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  settling  parties  are  3529 
Hickory,  Inc.,  the  current  ovraer  of  the 
property  that  constitutes  the  Bonifield 
Brothers  Dioxin  Site  located  at  3529 
Hickory  Street,  St.  Louis,  Missouri,  and 
Gateway  Airgas,  Inc.,  a  successor 
corporation  to  the  Acetylene  Gas 
Company  (AGC).  Sometime  during  the 
period  from  1971  to  1973,  the  Site  was 
sprayed  for  dust  control  with  waste  oil 
contaminated  with  2,3,7,8 
tetrachlorodibenzo-p-dioxin  ("dioxin"), 
when  it  was  owned  and  operated  by 
Bonifield  Brothers  Company  as  a  truck 
terminal.  In  April  1976,  AGC  acquired 
the  Site  property  from  the  Bonifield 
Brothers  Company  for  use  as  a 
manufacturing  and  storage  facility  as 
part  of  its  gas  operation.  Based  upon 
current  information,  AGC  purchased  the 
property  without  knowledge  that  it  vvas 
contaminated  with  dioxin.  On  January 
16, 1996,  the  sole  owners  of  the  stock 
of  AGC  formed  3529  Hickory,  Inc.,  a 
whc*ly-owned  subsidiary  of  AGC.  On 
January  19,  1996,  AGC  transferred 
owrnership  of  the  Site  property  to  3529 
Hickory,  Inc.,  whose  sole  asset  is  the 
Site  property.  Also  on  January  19,  1996, 
AGC  merged  with  and  into  Gateway 
Airgas,  Inc.,  whereupon  the  corporate 
existence  of  AGC  ceased. 

AGC  paved  the  Site  property  with 
asphalt  in  1977.  AGC  utilized  the  Site 


property  until  1982  when  it  became 
aware  of  the  dioxin  contamination. 
Since  1982.  the  property  has  been  used 
only  for  parking  and  heliport  purposes. 

Anahlical  results  from  sampling  at 
the  Site  by  the  City  of  St.  Louis  on  April 
of  1984  revealed  dioxin  contamination 
ranging  from  12.9  parts  per  billion  (ppb) 
to  55.8  ppb.  ,\nalytical  results  from 
samples  collected  in  .May  1990  revealed 
wide  variations  in  dioxin 
concentrations,  up  to  1445  ppb. 

On  September  20,  1995,  the  Regional 
Administrator,  EPA  Region  VII,  issued 
an  Action  Memorandum  approving  a 
removal  action  at  the  Site  Following  the 
excavation  of  the  asphalt  cap  and  gravel 
layer,  the  Site  soils  were  sampled,  .All 
soils  contaminated  above  1  ppb  were 
excavated  and  transported  to  Times 
Beach,  Missouri  for  incineration. 
Excavation  and  transportation  of 
contaminated  soils  from  the  Site  was 
completed  on  December  20,  1995. 

The  proposed  settlement  provides 
access  to  3529  Hickory,  Inc.'s  property 
to  EPA,  its  employees  or  any  other  duly 
authorized  representatives  to  enter  and 
perform  environmental  response  actions 
upon  the  property  pursuant  to  the 
provisions  of  CERCLA  Section  104.  In 
addition,  3529  Hickory.  Inc.  has  agreed 
to  require  any  lessee  or  transferee  of  its 
property,  as  a  term  of  any  sale,  lease  or 
other  transfer,  to  grant  access  as  set  forth 
above. 

The  proposed  settlement  involves  no 
financial  terms:  the  proposed  settling 
parties  are  required  onlv  to  provide 
access.  The  proposed  de  minimis 
settlement  provides  that  EP.A.  will 
covenant  not  to  sue  3529  Hickory,  Inc. 
and  Gateway  Airgas,  Inc.  for  response 
costs  at  the  Site  or  for  injunctive  relief 
pursuant  to  Sections  106  and  107  of 
CERCLA  and  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  of  1980,  as  amended  (RCKAj,  42" 
U.S.C.  6973.  The  proposed  settlement 
contains  a  reopener  clause  which 
nullifies  the  covenant  not  to  sue  if  any 
information  becomes  known  to  EPA  that 
indicates  that  3529  Hickory,  Inc.  or 
Gateway  Airgas,  Inc.  (1)  conducted  or 
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permitted  the  generation,  transportation, 
storage,  treatment  or  disposal  of  any 
hazardous  substance  at  the  Sit^ .  (2) 
contributed  to  a  release  or  threat  of 
release  of  a  hazardous  substance  at  the 
Site  through  any  act  or  omission;  or  (3) 
that  3529  Hickory,  Inc  or  Gateway 
Airgas,  Inc.  no  longer  meet  the  criteria 
for  a  de  minimis  settlement  set  forth  in 
Section  122(g)(lKB)  ofCERCLA,  42 
U.S.C.  9622(g)(1)(B). 
Delores  Piatt. 

Acting  Regional  Administrator. 
|FR  Doc.  96-21282  Filed  8-20-96;  8:45  am) 

BILUNG  CODE  6S60-6<V-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1129-DR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 
Illinois  (FEMA- 1 1 29-DR),  dated  July 
25,  1996,  and  related  determinations. 
EFFECTIVE  DATE:  August  8    1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  .-\gency, 
Washington,  DC  204"2.  i202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  mcident  penod  for 
this  disaster  is  closed  effective  August  7, 
1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83,516,  Disaster  Assistance) 

William  C.  TidbaU. 

Associate  Director,  Response  and  Recovery 

Directorate 

(FR  Dor  96-21290  Filed  8-20-Q6;  8:45  am] 

BILUNG  CODE  6718-02-P 

[FEMA-1128-OR] 

Michigan;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  ma)or  disaster  for  the  State  of 
Michigan  (FEMA-1128-DR),  dated  July 
23,  1996,  and  related  determinations. 
EFFECTIVE  DATE:  fuiy  23.  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 


Emergencv  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPUEMENTARY  INFORMATION:  Notice  is 
herebv  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Alma 
Armstrong  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  James  Duncan  as    • 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

James  L  Witt, 

Director. 

[FR  Doc.  96-21293  Filed  8-20-96;  8:45  am] 

BILLING  CODE  8718-02-P 


[FEMA-1116-0R] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
.Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEM^-1116^DR)  dated  June 

1,  1996,  and  related  determinations. 

EFFECTIVE  DATE:  August  8,  1996, 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emeigency  Management  Agency, 
Washington.  DC  20472,  (202)  64&-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  ma)or  disaster  for  the  State  of 
Miimesota,  is  hereby  amended  to 
include  the  followring  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  1, 1996: 

The  counties  of  Blue  Earth,  Chisago, 
Dakota,  Faribault,  Freeborn,  Lake  of  the 
Woods,  Nicollet,  Steele,  Wabasha,  Waseca 
and  Washington  for  Public  Assistance  and 
Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
William  C.  Tidball, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc.  9ft-21291  Filed  8-20-96;  8:45  am) 

BNJJNO  COM  l71»-02-P 


fFCMA-1118-ORl 

Minnesota;  Amendment  to  Notice  o*  a 
Ma)or  Disaster  Deciaratior, 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-1116-DR),  dated 
Jime  1. 1996,  and  related 
determinations. 

EFPECTIVE  DA-^:  August  5.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  5, 1996,  the  President  amended 
the  major  disaster  declaration  of  June  1, 
1996,  under  the  authority  of  the  Robert 
T.  Stafford  Disaster  ReUef  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq),  in  a  letter  to  James  L.  Witt, 
Ehrector  of  the  Federal  Emergency 
Management'Agency.  as  followrs: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  flooding  on  March  14  through 
June  1, 1996  is  of  sufficient  severity  and 
magnitude  to  warrant  the  expansion  of  the 
incident  typ>e  to  include  severe  storms  and 
the  incident  period  to  be  March  14  through 
June  17  in  the  major  disaster  declaration  of 
June  1,  under  the  Robert  T,  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  ("the 
Stafford  Act"). 

All  other  conditions  specified  in  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the  State  of 
Minnesota  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
WiUiam  C.  Fidbdl 

Associate  Director,  Response  and  Recovery 
Directorate. 
[FR  Doc.  96-21298  Filed  8-20-96;  8:45  am) 

BILLMQ  CODE  6n8-02-P 


[FEMA-1127-0R1 

No^t^  Carolina   AmenoTter'  tc  Notice 
of  a  Major  Disaster  Deciaratic-: 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carohna  (FEMA-1127-DR),  dated  July 
18.  1996.  and  related  determinations. 
EFFECTIVE  DATE:  August  12, 1996. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  .Management  .Agency, 
Washington.  DC  20472.  !202i  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148.  I  herebv  appoint  Glenn  C. 
Woodard  of  the  Federal  Emergency 
Management  .Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster 

This  action  terminates  my 
appointment  nf  Graham  Nance  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

lames  L.  Witt. 

Director 

(PR  Doc.  96-21294  Filed  8-20-96;  8:45  am] 

BtLUNQ  CO06  S718-02-P 


[FEMA-1130-0R] 

Pennsylvania;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  raaior  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA- 11 30-DR).  dated  July  26,  1996 
and  related  determinations. 
EFFECTIVE  DATE:  August  12.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C,  Campbeii,  Response  and 
Recover\-  Directorate.  Federal 
Emergency  .Management  Agency, 
Washington.  DC:  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  ma)or  disaster  for  the 
Commonwealth  of  Pennsylvania,  is 
herebv  amended  to  include  the 
foiiowing  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  26, 1996: 

Armstrong,  Blair,  Clearfield,  Crawford, 
Greene.  Venango  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance  and  Hazard  Mitigation). 
(Catalog  of  Federal  Domestic  Assistance  No. 
8  i  516  Disaster  .Assistance) 
Dennis  H.  Kwiatkowsld, 
Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[PR  Doc  96-21292  Filed  8-20-96;  8:45  am) 

BILUNQ  COOe  S71&-02-P 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573.  v/ithin  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  217^11551. 

Title:  Matson/OOCL  Slot  Charter 
Agreement. 

Parties: 

Matson  Navigation  Company,  Inc. 
("Matson") 

Orient  Overseas  Container  Line,  Inc. 
("OOCL") 

Synopsis:  The  proposed  Agreement 
permits  OOCL  to  charter  space  on 
Matson 's  vessels  m  the  trade  from  the 
ports  of  Oakland,  California,  Los 
Angeles,  California,  and  Seattle, 
Washington  to  Busan,  Republic  of 
Korea. 

Agreement  No.:  232-011552. 

Title:  Colombia  Express  Space  Charter 
and  Sailing  Agreement. 

Parties: 

Associated  Transport  Line,  Inc. 

Smith  &  Johnson  Carriers  Inc. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charier  space  to 
one  another  in  the  trade  between  U.S. 
Gulf  Coast  ports  end  points  and  ports 
and  points  in  Colombia. 

Dated:  August  15, 1996. 
By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  PoUdng, 

Secretary. 

[FR  Doc.  96-21241  Filed  8-20-96;  8:45  am) 

BtLUNG  COOE  «7»>-01-M 


Secyity  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 


of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonf)erformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  §81 7(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Disney  Cruise  Vacations.  Inc.  and 
Devonson  Cruise  Company,  Limited, 
210  Celebration  Place.  Celebration, 
Florida  34747 

Vessels:  DISNEY  MAGIC  and  DISNEY 

WONDER 

Dated:  August  15,  1996. 
loseph  C.  Polking. 
Secretary. 
[FR  Doc.  96-21239  Filed  8-20-96;  8:45  am] 

BILUNG  CODE  «73(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7}). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  10,  1996. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 

Vice  President]  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  William  Peter  Ahnert.  Bushkill, 

Permsylvania;  to  acquire  31  percent  of 
the  voting  shares  of  Pocono  Community 
Bank  (in  organization),  Stroudsburg, 
Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  15.  1996. 

Jennifer  J  Johnson. 

Deputy  Secretan,'  of  the  Board 

[FR  Dof    96-21245  Filed  8-20-96;  8:45  am) 

BILUNO  COOE  «21(W)1-f 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  (Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  pf  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  efi^ects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  othenvise  noted,  nonbanking 
activities  wall  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  13, 
1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation  Inc.,  St. 
Louis,  Missouri  to  acquire  100  percent 
of  the  voting  shares  of  Today's  Bancorp, 
Inc.,  Freeport,  Illinois,  and  Uiereby 


indirectly  acquire  Today's  Bank-East, 
Freeport,  Illinois,  and  Today's  Bank- 
West.  Galena,  Illinois;  and  Mercantile 
Bancorporation  of  Illinois,  St.  Louis, 
Missouri,  a  second-tier  holding 
company  subsidiary  of  Mercantile 
Bancorporation  Inc.,  to  merge  with 
Today's  Bancorp,  Inc.,  Freeport.  Illinois, 
and  thereby  indirectly  acquire  Today's 
Bank-East,  Freeport,  Illinois,  and 
Today's  Bank-West,  Galena,  Illinois. 

In  connection  with  this  application 
Mercantile  Bancorporation  Inc.,  also  has 
applied  to  acquire  Today's  Insurance 
Source  Agency,  Inc.,  East  Dubuque, 
Illinois,  and  thereby  engage  in  insurance 
agency  activities,  pursuant  to  § 
225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  15, 1996. 
Jennifier ).  Johnson 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  96-21244  Filed  8-20-96:  8:45  am] 
BILLING  CODE  6210-01-F 


f4otice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Perjnissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acqxiire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banidng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  sectio",  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwdse  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  4, 1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  First  Commercial  Coqmration, 
Little  Rock,  Arkansas;  to  engage  in  the 
leasing  of  personal  property,  pursuant  to 
§  225.25(b)(5)  of  the  Board's  Regulation 
Y. 

Board  of  Govecnors  of  the  Federal  Reserve 
System,  August  15, 1996. 
lennifer  J.  lohnson 
Deputy  Secretary  of  the  Board 
[FR  Doc.  96-21246  Filed  8-20-96;  8:45  am] 

BILLINO  CODE  CMO-OI-F 


GOVERNMEN-^  PRINTING  Qf^^'CE 

The  Feoerai  Register  Onime  v';a  GpC 
Access;  Meeting  and  Demonstration 

The  United  States  Government 
Printing  Office  (GPO)  will  hold  a 
meeting  for  Federal  agencies, 
businesses,  non-profit  organizations  and 
the  public  interested  in  an  overview  and 
demonstration  of  the  Government 
Printing  Office's  online  service,  GPO 
Access,  provided  under  the  Government 
Printing  Office  Electronic  Information 
Access  Enhancement  Act  of  1993 
(Public  Law  103-40). 

The  demonstration  will  be  held  at  the 
United  States  Govermnent  Printing 
Office,  Carl  Hayden  Room,  8th  Floor, 
732  North  Capitol  Street  NW., 
Washington,  DC.  on  Tuesday, 
September  17,  fitjm  9  a.m.  to  10:30  a.m. 
and  11  a.m.  to  12:30  p.m.  There  is  no 
charge  to  attend.  GPO  is  accessible  via 
the  Metro  firom  Union  Station,  using  the 
Red  Line. 

The  online  Federal  Register  service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day 
of  publication  at  no  charge  to  the  user. 
All  notices,  rules  and  proposed  rules. 
Presidential  documents,  executive 
orders,  separate  parts,  and  reader  aids 
are  included  in  the  database.  Dociunents 
are  available  as  ASCII  text  files  and  in 
typeset  form  as  Adobe  Acrobat  Portable 
Document  Format  (PDF)  files.  Graphics 
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are  included  in  the  PDF  files  and  are 
also  available  as  separate  files  in  the 
TIFF  format  for  the  1994  (Volume  59) 
Federal  Register  The  online  Federal 
Register  is  available  via  the  Internet  via 
the  World  Wide  Web  (URL:  http:// 

www. access. gpo.gov/ su docs/aces/ 

aces  140  html),  using  WAIS  client 
software  or  as  a  dial-in  service. 
Historical  data  is  available  from  January 
1994  fonvard 

Other  databases  currently  available 
online  through  GPO  Access  include  the 
Governme/if  ManuaJ;  GILS  Records;  The 
Budget  of  the  United  States 
Govprnment.  Fiscal  Year  1997; 
Congressional  Record:  Congressional 
Record  Index,  including  the  History  of 
Bills;  Congressional  Bills;  Public  Laws; 
U.S.  Code:  and  GAO  Reports;  and  a 
growing  list  of  important  Government 
documents  available  on  the  same  day  of 
publication. 

Individuals  interested  in  attending 
may  reserve  a  space  by  contacting  John 
R.  Berger.  Mariceting  Specialist,  at  the 
GPOs  Office  of  Electronic  Information 
Dissemination  Services,  by  Internet 
e-mail  at  jberger@gpo.gov;  by  telephone: 
202-512-1525:  or  by  fax:  202-512- 
1262  Seating  reservations  will  be 
accepted  through  Friday,  September  13, 
1996. 

Michael  F  DiMario, 
Public  PrinttT 
FR  [kx    96-21235  Filed  8-20-96;  8:45  am) 

SILLING  CX>OE  MO6-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  tor  Children  and 
Families 

Request  for  Public  Comments 
Concerning  the  Implementation  and 
Management  of  Child  Welfare  Training 
for  Which  Federal  Financial 
Participation  Is  Available  Under  Title 
IV-E  of  the  Social  Security  Act 

agency:  Administration  on  Children, 

Yoi'th  and  Families,  Administration  for 
Children  and  famihes,  Department  of 
Health  and  Human  Services. 
ACTION:  Notice  of  request  for  public 

comment. 

SUMMARY:  The  Children's  Bureau,  in  the 
.Administration  on  Children,  Youth  and 
Families  administers  the  title  IV-E 
training  program  which  provides  funds 
to  States  to  assist  with  the  training  of 
public  agency  staff,  foster  and  adoptive 
parents,  and  private  agency  staff. 
Federal  financial  participation  (FFP)  is 
available  for  a  portion  of  the  costs  States 


incur  in  the  delivery  of  appropriate  and 
approved  child  welfare  training.  The 
Children's  Bureau  plans  to  issue 
guidance  clarifying  current  policy  and 
regulations  with  respect  to  title  IV-E 
training.  The  relevant  regulations  are  at 
45  CFR  235.63-.66(a),  and  45  CFR 
1356.60  (b)  and  (c).  This  notice  invites 
public  comment  on  issues  and  concerns 
which  have  been  identified  in  the 
course  of  implementing  and  managing 
title  IV-E  training.  These  comments  will 
help  to  inform  the  Children's  Bureau  in 
clarifying  the  existing  policy  and 
regulatory  framework  within  which  title 
IV-E  operates  and  is  administered. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
October  21, 1996. 

ADDRESSES:  Mail  written  comments 
(preferably  in  duplicate)  to  Daniel  H. 
Lewis,  Deputy  Associate  Commissioner, 
Children's  Bureau,  P.O.  Box  1182, 
Washington.  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  H.  Lewis,  Deputy  Associated 
Commissioner,  Children's  Bureau,  P.O. 
Box  1182,  Washington,  DC  20013;  202- 
205-6618. 

SUPPt-EMENTARY  INFORMATION:  With  the 
enactment  of  Public  Law  96-272,  the 
Adoption  Assistance  and  Child  Welfare 
Act  of  1980,  the  provisions  for  claiming 
Federal  financial  participation  (FFP)  in 
the  costs  of  training  under  title  IV-E 
were  established.  Over  the  past  six  years 
two  policy  documents  have  been 
developed  by  the  Department  to  provide 
guidance  on  a  number  of  title  fV-E 
training  issues.  The  issues  which  have 
been  dealt  with  in  these  documents 
include:  (1)  clarification  of  the 
availability  of  Federal  financial 
participation  (FFP)  for  different  types  of 
training,  certain  categories  of  training 
recipients,  and  specific  cost  items  based 
on  interpretations  of  existing  statutes 
and  regulations;  (2)  differential 
treatment  of  direct  and  indirect  costs  for 
purposes  of  obtaining  different  levels  of 
FFP;  and  (3)  a  restatement  of  the 
requirement  for  cost  allocation  in  order 
to  secure  FFP. 

Policy  Announcement  (PA)  ACYF- 
90-01,  dated  June  14, 1990,  explained 
the  availability  of  75  percent  Federal 
financial  participation  (FFP),  to  the 
extent  costs  are  allocable  to  title  IV-E, 
for  several  types  of  training. 

Information  Memorandum  ACF-IM- 
91-15,  dated  July  24, 1991,  provided  a 
backgroimd  on  the  statutory  and 
regulatory  provisions  providing  for  a  75 
percent  title  IV-E  training  matching 
rate.  It  also  reiterated  the  requirement  to 


allocate  training  costs  among  all 
benefitting  programs. 

In  addition  to  these  policy 
documents,  the  DHHS  Departmental 
Appeals  Board  (DAB)  has  dealt  with 
several  title  IV-E  training  issues  relating 
to  the  applicable  rate  of  FFP  and  the 
requirement  for  cost  allocation  in  its 
Decisions  1214,  1422,  and  1530. 

Numerous  issues  have  arisen  in 
response  to  poHcy  interpretations 
contained  in  the  policy  documents  and 
DAB  decisions  cited  above.  As  a  result, 
the  Children's  Bureau  plans  to  issue 
guidance  clarifying  current  policy  and 
regulations  for  the  benefit  of  all  parties 
who  deal  with  the  benefit  from  title  FV- 
E  training.  This  notice  invites  public 
comment  on  issues  and  concerns  that 
have  arisen  in  the  course  of 
implementing  and  managing  title  IV-E 
training.  The  Children's  Bureau  will 
address  all  relevant  comments  in 
clarifying  the  current  policy  and 
regulatory  framework  within  which  title 
IV-E  operates  and  is  administered. 

Dated:  August  8,  1996, 

Olivia  A.  Golden, 

Commissioner.  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  96-21270  Filed  8-20-96;  8:45  am] 

SILLING  CODE  4184-01-M 


Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Uniform  requirements  for  four 
State  grant  programs  authorized  by  the 
Child  Abuse  Prevention  and  Treatment 
Act,  i.e.  Basic  State  Grant,  Medical 
Neglect/Disabled  Infants  Grant, 
Children's  Justice  Act  Grant  and  the 
Community  Based  Family  Resource 
Program, 

OMB  No.;  0980-0257. 

Description:  The  reports  are  used  by 
NCCAN,  the  Regional  .Administrators 
and  the  States  as  a  mechanism  for 
monitoring  the  expenditure  of  funds 
and  in  evaluating  and  measuring  State 
achievements  in  addressing  the 
problems  of  child  abuse  and  neglect. 
The  reports  are  also  used  by  NCCAN  for 
the  development  of  reliable 
comprehensive  information  and  data 
from  Statewide,  regional  and  national 
perspectives  upon  which  pohcy  and 
program  decisions  may  be  based, 
research,  service  and  demonstration 
priorities  established,  and  information 
and  recommendation  provided  to  the 
Congress. 

Respondents:  State,  Local  and  Tribal 
Govt. 
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Annual  Burden  Estimates 


Instalment 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Base  State  Grant      — 

Medicai  Negieci'Disatited 

Cniiaren  s  justice  Act 

Community  Based  Family  Resource  Program 


52 
52 
52 
52 


20 
20 
20 
20 


1.040 
1,040 
1.040 
1.040 


Estimated  Total  Annual  Burden 
Hours:  4.160. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
FamiUes  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Infonnation  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
0£Bcer.  All  requests  should  be 
identified  by  title. 

In  addition,  requests  for  copies  may 
tip  made  and  comments  forwarded  to 
the  Reports  Clearance  Officer  over  the 
Internet  by  sending  message  to 
rsargis@acf.dhh8.gov.  Internet  messages 
must  be  submitted  as  an  ASCII  file 
without  special  characters  or 
encryption. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  August  15. 1996. 
Bob  Sargis, 

Acting.  Reports  Clearance  Officer. 
IFR  Dor  <W>-21287  Filed  8-20-96;  8:45  am) 

SILUNG  CODE   •iiB*~01-M 


National  Institutes  of  Health 

Proposed  Data  Collections  Available 
for  Public  Comment  and 
Recommendations 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  that  Federal  Agencies  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information.  The  National  Institutes  of 
Health  (NIH)  is  publishing  this  notice  to 
sohcit  public  comment  on  a  proposed 
data  collection  for  the  Loan  Repayment 
Program  for  Research  Generally.  In 
order  to  request  copies  of  the  data 
collection  plans  and  instruments,  please 
contact  Marc  S.  Horowitz,  J.D.  via  E- 
mail  at  <mhl8k@nih.gov>  or  by  calling 
(301)  402-5666  (not  a  toll-free  number). 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  fb)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
collection;  and  (d)  ways  to  minimize  the 
collection  burden  of  the  respondents. 
Written  comments  are  requested  within 
60  days  of  the  publication  of  this  notice. 
Send  comments  to:  Marc  S.  Horowitz, 
J.D.,  Director,  Office  of  Loan  Repayment 
and  Scholarship,  National  Institutes  of 
Health,  7550  Wisconsin  Avenue,  Room 
604,  Bethesda,  MD  20892-9121. 

Proposed  Project 

The  NIH  intends  to  make  available 
financial  assistance,  in  the  form  of 
educational  loan  repayment,  to  M.D., 
Ph.D..  D.O.,  D.D.S.,  D.M.D.,  and  D.V.M. 
degree  holders,  or  the  equivalent,  who 


perform  biomedical  or  bio-behavioral 
research  in  NIH  intramural  laboratories 
for  a  minim vun  of  three  (3)  years  in 
research  areas  supporting  the  mission 
and  priorities  of  the  NIH.  The  Loan 
Repayment  Program  for  Research 
Generally  is  authorized  by  section  487C 
of  the  Pubhc  Health  Service  Act,  (42 
U.S.C.  288-3).  The  Program  may  repay 
a  maximum  of  $20,000.00  per  year 
toward  a  participants'  extant  eUgible 
educational  loans,  directly  to  lenders. 
Payments  to  lenders  are  in  addition  to 
NIH  salary  and  benefits,  and  represents 
taxable  income  to  the  participants.  To 
partially  offset  Federal  tax  UabiUty,  tax 
reimbursement  payments,  equal  to  39% 
of  the  loan  repayments  made  each  year, 
v^ll  be  made  directly  to  the  Internal 
Revenue  Service  for  credit  toward 
participants'  tax  accoimts. 
Reimbursements  for  increased  state  and/ 
or  local  tax  UabiUties  may  also  be 
available.  Participants  must  have 
qualifying  educational  debt  in  excess  of 
20  percent  of  their  annual  NIH  base 
salary  on  the  expected  date  of  program 
eligibility. 

"The  Loan  Repayment  Program  for 
Research  Generally  is  designed  to 
recruit  and  retain  biomedical 
professionals  to  the  research 
laboratories  of  the  NIH  in  exchange  for 
repayment  of  qualifying  educational 
loan  debt.  The  information  proposed  for 
collection  will  be  used  by  the  Office  of 
Loan  Repayment  and  Scholarship  to 
determine  an  appUcant's  eligibiUty  for 
participation  in  the  Program.  The 
apphcation  consists  of  three  parts:  Part 
I  (Information  about  the  AppUcant)  is 
completed  by  the  applicant;  Part  11 
(Loan  Data  Verification)  is  completed  by 
the  financial  institution;  and  Part  III 
(Recommendation)  is  completed  by  the 
recommenders. 

The  aimual  burden  estimates  are  as 
follows: 


AppGcant 

Financial  Institution 
Recommenders  


Number  re- 
spondents 


40 
200 
120 


Number  re- 
sponses per 

respondent 


Average 

burden  per 

response 

(hours) 


3.00 
0.25 
0.50 
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Comments  Due  Dates:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  October  21.  1996. 

Dated:  .August  13.  1996. 
Ruth  L.  Kinchstein. 
Deputy  Director  .\'IH 
(FR  Doc  96-21278  Filed  8-20-96:  8:45  am) 

BILUNQ  COOe  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.SC.  Appendix  2),  notice 
IS  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Unsolicited  POl. 

Date  September  4,  1996. 

Time   1:00  p  m 

P/oce  Solar  Bldg    Rm   1.A03.60O3 
Executive  Boulevard   Bethesda,  MD  20892- 
7610.  (301)  496-2550 

Contact  Person  Dr  Pauia  Strickland, 
Scientific  Review  .Adm  .  6003  Executive 
Boulevard,  Solar  Bldg.   Room  4C02, 
Bethesda,  .MD  20892-7610.  (301)  402-0643. 

Purpose  Agenda:  To  evaluate  grant 
application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cl(4)  and  552b(c)(61,  Title  5.  U.S.C 
Applications  and'or  proposals  and  the 
discussions  couid  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  f>ersonal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  ui^gent 
need  to  meet  timing  limitations  imf>osed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93  855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health) 

Dated:  August  15,  1996. 
Margery  G  Gnibb, 
Senior  Committee  Management  Specialist, 

Nm. 

[FR  Dor   -16-21  2^6  Filed  8-21-96;  8:45  am) 
nUMG  CO0€  4140-01-M 


UMI 


National  Institute  of  Nursing  Research; 
Notice  of  Meeting  of  the  National 
Advisory  Council  and  its 
Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 

hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research.  National  Institute  of  Nursing 


Research,  National  Institutes  of  Health 
and  its  Subcommittee  on  September  17- 
18,  1996. 

The  meetings  will  be  open  to  the 
pubhc  as  indicated  below  Attendance 
will  be  limited  to  space  available 

The  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6j.  Title  5.  US  C. 
and  sec.  10(d)  of  Pub.  L.  92^63.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
conunercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

A  summary  of  the  meetings,  roster  of 
committee  members,  and  other 
information  may  be  obtained  from  the 
Executive  Secretary  listed  below 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Name  of  Committee:  Planning 
Subcommittee. 

Date  of  Meeting:  Sept  17. 

P/ace;  National  Institutes  of  Health, 
Building  31.  Conference  Room  5B03, 
Bethesda,  MD. 

Oosed:  9:00  a.m.  to  11:00  a.m. 

Agenda:  Discussion  of  long-term  planning 
and  policy  issues  and  review  of  individual 
grant  applications. 

Name  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 

Date  of  Meeting:  Sept.  17-18, 1996. 

Place:  National  Institutes  of  Health. 
Building  31,  Conference  Room  6,  Bethesda, 
MD. 

Open:  S«pt.  17, 1:00  p.m.  to  5:30  p.m. 

Agenda:  NINR  Director's  Report 
Discussion:  Report  on  the  Meeting  of 
Advisory  Council  And  Board 
Representatives;  Report  of  the  Ad  Hoc 
Communications  Subcommittee,  Obesity  and 
Cardiovascular  Risk:  Genetics.  Exercise,  and 
Dietary  Interactions;  Rating  of  Grant 
Applications;  Report  of  the  Planning 
Subcommittee,  Genetics  Research  Work" 
Group  Meeting. 

Closed:  Sept.  18,  9:00  a.m.  to  adjournment. 

Executive  Secretary:  Dr.  Lynn  Amende, 
NINR.  NIH.  Building  45.  Room  3AN-12, 
Bethesda,  MD  20892. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursing  Research, 
National  Institutes  of  Health.) 

Dated:  August  15, 1996. 
Anna  Snou£fer. 

Committee  Management  Specialist.  NIH. 
[FR  Doc.  96-21277  Filed  8-20-96;  8:45  am) 

8ILUNQ  COOE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda :  To  review  individual 
grant  applications 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dafe:  .August  19.  1996. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Marcel  Pons,  Scientific 
Review  Administrator,  6~01  Rocltledge  Drive, 
Room  4196.  Bethesda.  Marvland  20892  (301) 
435-1217, 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  August  19,  1996. 

Time:  1:30  p.m. 

Place:  NTH.  Rockledge  2,  Room  5186 
(Telephone  Conference). 

Contact  Person:  Dr.  Kenneth  Newroclt, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5186.  Bethesda, 
Maryland  20892.  (301)  435-1252. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure  - 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  93.306,  93  333,  93  337,  93.393- 
93.396,  93.837-93,844,  93.846-93.878. 
93.892.  93,893.  National  Institutes  of  Health, 
HHS) 

Dated:  August  15, 1996. 
Margery  G.  Grubb. 

Senior  Committee  Management  Specialist, 
NIH. 

(FR  Doc.  96-21273  Filed  8-16-96;  11:46  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Notice  of 
Proposed  Information  Collection  for 
Public  Comment 

[Docket  No.  FR-^»061-N-02) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
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ACTION:  Notice 


SUMMARY:  The  proposed  information 

collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act,  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  21, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal,  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M,  Hamman.  Reports  Liaison 
Officer.  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  S.W., 
Room  42.38.  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M,  Hamman.  (202:i  -08-0846, 
for  copies  of  the  proposed  forms  and 
other  available  documents,  [This  is  not 
a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
Chapter  35.  as  amended! 

This  Notice  is  soUcitmg  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to  (li  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  ha\  e  practical  utility: 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  e,g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for  Family 
Self-Sufficiencv  Program  Coordinator 
Funds  (Appiicationj  under  Notice  of 
Fund  Availabilitv— PR  4061 

OMB  Control  Number:  2577-0198. 

Description  of  the  need  for  the 
infonnation  and  proposed  use:  HUD 


uses  the  information  as  a  basis  for 
approving  Public  Housing  Agency 
(PH.^J  applications  for  funds.  Funds  are 
available  under  this  to  employ  or 
otherwise  retain  the  services  of  FSS 
program  coordinators  for  one  year. 
Under  the  FSS  program,  PHAs  are 
required  to  use  Section  8  rental 
assistance  together  with  public  and 
private  resources  to  provide  supportive 
services  to  enable  participating  families 
to  achieve  economic  independence  and 
self-sufficiency. 
Agency  form  numbers,  if  applicable: 
Members  of  affected  public:  State  or 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  600  respondents,  four 
responses  per  respondent,  600  total 
responses  x  4  hours  per  response  for  a 
total  burden  hours:  2,400.  Status  of  the 
proposed  information  collection: 
Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  14. 1996. 
Michael  B.  Janis, 
General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

|FR  Doc,  96-21302  Filed  8-20-96;  8:45  am] 

ULUNG  CODE  4210-3S-M 


Office  of  the  Assistant  Secretary  tor 
Policy  Development  and  Research; 
Notice  of  Proposed  Information 
Collection  for  Public  Comment 

[Docket  No.  FR-4056-N-04] 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  are  due  October  21, 
1996, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  be  sent  to:  Reports  Liaison 
Officer,  Office  of  Policy  Development 


and  Research,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW,  Room  8226.  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Karadbil,  Office  of  University 
Partnerships — telephone  (202)  708- 
1537.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Deparonent  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended.) 

This  Notice  is  solidting  comments 
from  members  of  the  pubUc  and  affected 
entities  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agencj''s 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

This  notice  also  Usts  the  following 
information: 

Title  of  the  Proposal:  Notice  of 
Fimding  Availability  and  Apphcation 
Kit  for  the  Community  Outreach 
Partnership  Centers  Ptogram  (COPC). 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  being  collected  to  select 
grantees  in  this  statutorily  mandated 
competitive  grant  program.  The 
information  is  also  being  used  to 
monitor  the  performance  of  grantees  to 
ensure  they  meet  statutory  and  program 
goals  and  requirements. 

Members  of  affected  public: 
Institutions  of  higher  education:  120 
applicants  and  25  grantees. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  pursuant 
to  submitting  applications  will  be 
submitted  once. 

Information  pursuant  to  grantee 
monitoring  requirements  will  be 
submitted  twice  a  year.  The  following 
chart  details  the  respondent  burden  on 
an  annual  basis: 
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Appticatior  

Quarterly  Reports 

Final  Reports  

Recordkeeping 


Number  of 
respondents 


Total  annual 
responses 


Hours  per 
response 


120 
25 
25 
25 


120 

100 

25 

25 


80 
16 
16 
16 


Total  hours 


9,600 

16.000 

400 

400 

26,400 


UMI 


Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  Chapter  35, 

as  amended. 

Dated:  August  13,  1996. 
Michael  A.  Steipnan, 
Assistant  Secretary.  Office  of  Policy 
Development  and  Research. 
IFR  Dor  t)6-21303  Filed  8-20-96:  8:45  am] 

aiCUNG  COOe  4210-a2-M 

[Docket  No.  FR-4086-N-26] 

Office  Of  the  Assistant  Secretary  for 
Housing;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

AGENCY:  Office  of  the  Assistant 
Secretar>  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 

collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  .\cA.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  21, 

1996 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing,  Department  of 
Housing  &  Urban  Development,  451-7th 
Street.  SW,  Room  9116,  Washington,  DC 
20410 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D  Hunter.  Telephone  number 
(202)  708-3944  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
thjrough  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of  Tenants 
in  certain  properties  with  HUD-held  and 
foreclosed  mortgages. 

OMB  Control  Number:  2502-0410. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD- 
held  or  foreclosed  properties.  The  HCD 
Amendments  Act  of  1978,  as  amended 
by  the  HCD  of  1987  and  the  McKinney 
Amendments  of  1988  requires  that  HUD 
preserve  the  number  of  units  which  are 
occupied  by  low-  and  moderate-income 
persons  at  the  time  of  assignment  or 
foreclosure,  whichever  is  greater.  HUD 
must,  therefore,  inquire  as  to  the  income 
level  of  unassisted  tenants  for  whom 
information  is  not  available. 

Agency  form  numbers:  None 
applicable. 

Members  of  affected  public: 
Individuals,  households,  businesses, 
other  for-profit  Federal  agencies  or 
employees.  An  estimation  of  the  total 
numbers. 

Status  of  the  proposed  information 
collection:  Extension  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  August  12. 1996. 

Nicolas  P.  Retsinas, 

Assistant€ecretary  for  Houning-Fedeml 
Housing  Commissioner. 

(FR  Doc.  96-21304  Filed  8-20-96;  8:45  am] 

BtLUHQ  COOE  421fr-27-«l 


[Docket  No.  FR-4086-N-23] 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Notice  of 
Proposed  Information  Collection  for 
Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMBj  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  21, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Room  4238,  Washington,  DC  20410- 
5000 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M  Hamman,  (202)  708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  documents.  (This  is  not 
a  toll-free  number) 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
perfonnance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
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minimize  the  burden  of  the  collection  of 

information  on  those  wn(>  are  to 
respond,  inc  luding  through  the  use  r.; 
appropriate  automated  coliection 
tpi.hniques  or  other  forms  of  information 
•echnolog\    e.g.   permitting  electronic 
submission  of  responses 

This  Not;c;e  also  dsts  'he  f('ul(n\in^ 
information 

Title  of  Proposal  Report  on  r'roEraiu 
l.'tihzation.  Section  P  Moderate 
Rehabilitation 

OMB  Contrn:  \umbpr  2h~'-^:'-i4A 

Descnpti'-^n  o'  '.he  need  *or  the 
information  and  proposed  use  HUD 
uses  the  information  as  a  basxs  for 
approving  Public  Housing  Agency 


for  funds.  PHAs 
application  to  HUD  which 


d'HA;  requisitior 

subnu 

specifies  the  number  of  units,  plans,  and 

a  schedule  for  the  number  of  units  that 

■ire  t>\;>ecte!;  "r  :k-  unoer  agreement  and 
'ne  nami>er  of  units  to  De  leased. 
In'firmation  reeardme  tne  -euat}ilitation 
ciiid  \ea.s\r.'f>  s(  hetiuie  are  i-rovidedin 

tnis  report. 

Agency  form  numbers,  if  applicable: 

'dviy-',2f,s5. 

Mem  Dpf'  n  f  a ^^erted  pubUc:  State  or 
Loca.  (Tovernment  Estiioation  of  the 
total  number  of  hours  needed  to  prepare 
the  information  collection  including 
number  of  respondents,  frequency  of 


response,  and  hours  of  response:  600 
respondents,  four  responses  per 
respondent,  2400  total  responses  x  .5 
hours  per  response  for  a  total  burden 
hovirs:  1,200. 

Status  of  the  proposed  information 
colJccti'^r,-  Extenision. 

Authority:  Section  3506  of  tlie  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  AuRust  14.  1996. 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing.. 
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Report  on  Program  Utilization 

Report  on  Program  Utiiizatiof ' 
Section  8  Moderate  RetTabdrtaton 

See  (nstrucDons  or  bac* 


u  S  Oepartman*  of  Housing 
and  Urban  0«v«lopm«nt 

-tlice  3!  PuDuc  and  Indian  Housing 


OM8  Approval  No,  2577-0144  (exp.  fik31/96) 


Pu6llcr»(>OftingBurd«n  toftfuscolsctEr  ofnforrnatior-  s  nsf^aiuc  b  ^v<*agp  0  50  nours  pet  response,  fidudngtiettmefor  reviewrginstnjc»ans,saarchrg 
easing  data  sources  gafiering  ancvmartanrg  •?!«  date  ^«ed«c  »■  d  ~Qrr%jimrg  and  reviewing  (he  colecOon  of  ritormadon  Send  comments  regarding  Bus 
burden  estima*  Of  any  otie<  aspect  or  fiis  colectK'-  •■  Morr-atKr-  xijot^g  s,.jg9esliars  for  reducngttus  burden  to  fie  Reports  Management  Officer  P^erworK 
ReOuctior  Oroject  25^"  0144i   Office  of  ^ptor-nati^.r  'stcririciocji  '.noa-r^snt  of  Housing  and  Urban  Development,  Wasr\rgt3n  DC   20410-3600    Tf»s 

agerKy  rnay  not  conduct  or  sponso'  and  aperscx-  -s  «::•  afx,!'"-:  *,  wscx'  *T  ^  olection  r  formation  unless  tJiatcolecton  displays  a  vald  01^  control  number. 
Do  not  tend  this  form  to  th«  above  addraas 

OjCIic  Mousing  Agenaes  ohas  ad.-nnster'nc  t^u  :  .^  •  ,»  -  -.locw.;!-  -w  ^airtalior  ^'ogram  oeade  wtiich  umts  wll  be  ranabilitaBd  and  how  Ihey  wli  be 
r«raalrta«Bd  =hAs  submil  an  Application  to?  Moce's>  -  nrac  '.if  •  ■  w^icf  .specifies  me  numterbf  units  plans  and  a  sctiedUe  tor  the  number  of  units 
trat  are  axpecteo  to  be  under  Agraemar '  aric  ••>»  «,  toh  •  jrit<c  ;.  -j^  massC.  intormaOor^  regarding  the  refiabiitafton  and  leasing  schedule  is  indicated  or  fie 
'ofTi  HUD- 52685  HUD  jsbs  ttie  rtofnaoor  on  ihe  form  as  a  basa  tor  appnjvtnj PHA  requisilions  for  funds  The  rtormaOor  is  also  needed  by  HUD  to  respond 
to 'squests  tor  housing  starts  tror^  .ongrsss  -orstitulBntorganziMionsandotMrintereslea  parties  Responses  »  Ihe  collection  of  intormation  are  voluntary. 
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Instructions 

A.  General  Instructions.  The  original  and  2 
copies  of  form  HUI>-52685  naust  be  prepared 
and  submitted  to  the  HUD  Field  Office 
(Attention.  Assisted  Housing  Management 
Branch)  bv  Public  Housing  Agencies  (PHAs) 
for  each  Section  8  Moderate  Rehabilitation 
project  under  an  Annual  Contributions 
Contract  (ACC).  The  report  shall  be  based  on 
project  data  as  of  the  last  day  of  the  quarter 
or  annually  as  of  September  30.  whichever  is 
applicable. 

B.  Reporting  Frequency. 

1.  Quarterly  Reporting.  The  report  must 
first  be  submitted  as  of  the  end  of  the  quarter 
during  which  the  ACC  was  initially  executed 
or  amended  to  incorporate  a  new  project. 
Thereafter,  it  shall  be  submitted  as  of  the  end 
of  each  subsequent  quarter  (even  if  there  is 
no  change  from  the  previous  report)  until  95 
percent  of  the  units  in  the  project  (i.e., 
authorized  by  the  ACC)  are  under  lease.  The 
report  must  be  submitted  to  and  received  by 
the  HUD  Field  Office  by  the  10th  day  of  the 
month  following  the  quarter  covered  by  the 
report,  i.e.  January  10,  April  10,  July  10,  and 
October  10. 

2.  Annual  Reporting.  Once  95  percent  of 
the  units  in  the  project  (i.e.,  authorized  by 
the  ACC)  are  under  lease,  reporting  on  the 
form  HUD-52685  must  be  accomplished 
annually  as  of  September  30  to  be  received 
by  the  HUD  Field  Office  by  October  10. 
Should  the  project  reach  95  percent 
occupancy  during  a  quarter  other  than  the 
quarter  ending  September  30,  that  quarterly 
report  must  be  submitted,  but  no  further 
reporting  is  required  until  September  30  of 
that  year.  Of  course,  if  95  percent  occupancy 
is  reached  during  the  quarter  ending 
September  30,  the  report  will  be  submitted  as 
of  September  30  and,  in  Item  3,  should  be 
indicated  as  a  quarterly  repxjrt. 

Once  annual  reporting  has  begun,  reporting 
on  form  HUI>-52685  will  continue  in  that 
manner,  even  if  the  assisted  units  under  lease 
drop  below  95  p)€rcent  of  the  units  in  the 
project. 

C.  Detailed  Instructions.  (Please  print  or 
type  as  follows:) 

1.  Project  Number.  Enter  the  eleven 
character  alpha/numeric  project  number  (the 
5th  character,  K,  is  preprinted  on  the  form) 
assigned  to  the  project  by  the  HUD  Field 
Office.  Example:  MA06-K 123-001. 

2.  Report  Date.  Enter  the  last  month/year 
(e.g..  03/80)  of  the  quarter/ year  covered  by 
the  report. 

3.  Reporting  Period.  Check  appropriate 
box.  (See  Part  B.) 

4.  Initial  Lease  Date.  Enter  the  month/day/ 
year  (e.g.,  06/09/80)  on  which  first  assisted 
lease  for  the  project  is  signed  by  the  tenant 
and  owner.  This  item  is  completed  once  and 
only  on  the  quarterly  report  which  represents 
the  first  time  assisted  units  under  lease  are 
reported  (Item  8). 

5.  Number  of  Units  Authorized  m  Projects. 
Enter  the  number  of  units  in  the  project  as 
stated  in  the  ACC. 

6.  Number  of  Units  Under  Agreements)  to 
Enter  into  a  HAP  Contract(s).  Enter  the  total 
number  of  assisted  units  for  which  a  HAP 
Agreement(s)  has  been  executed  including 
those  Agreements  which  have  resulted  in 
HAP  Contracts.  Do  not  report  for  this  quarter/ 


year  only,  but  cumulatively  for  all  units  in 
this  project.  Exclude  those  assisted  units 
which  have  dropped  out  of  the  Program  and 
for  which  a  HAP  Contract  will  not  be 
executed.  Enter  0  if  none. 

7.  Number  of  UniU  Under  HAP  Contractfs). 
Enter  the  total  number  of  assisted  units  for 
which  HAP  Contract(s)  have  been  executed. 
Do  not  report  for  this  quarter/year  only,  but 
cimiulatively  for  all  units  in  this  prcJject. 
Exclude  those  assisted  units  which  have 
dropped  out  of  the  Program  and  for  which 
HAP  Contracts  have  been  terminated.  Enter 

0  if  none. 

8.  Number  of  Assisted  Units  Under  Lease. 
Enter  the  total  number  of  assisted  units 
(family  and  elderly,  disabled  or 
handicapped)  under  lease  to  families 
receiving  Section  8  assistance.  Do  not  report 
for  this  quarter/year  only,  but  cumulatively 
for  all  units  in  this  project.  Exclude  those 
assisted  units  no  longer  occupied  by  tenants 
receiving  Section  8  assistance.  Enter  0  if 
none. 

9.  Number  of  Assisted  Units  Under  Lease 
to  Elderly,  Disabled  or  Handicapped.  Enter 
the  total  number  of  these  assited  units  under 
lease,  including  those  in  Item  8  above.  Do  not 
report  for  this  quarter/year  only,  but 
cumulatively  for  all  units  in  this  project. 
Exclude  those  assisted  units  no  longer 
occupied  by  elderly,  disabled  or 
handicapped  tenants  receiving  Section  8 
assistance.  "Elderly,  disabled  or 
handicapped"  is  defined  as  the  family  head 
of  household  or  spouse  being  at  leat  62  years 
of  age,  disabled,  or  handicapped.  Enter  0  if 
none. 

10.  PHA  Name.  Print  or  type  the  name  of 
the  PHA  with  which  HUD  has  entered  into 
an  ACC. 

[FR  Doc.  96-21305  Filed  8-20-96;  8:45  am] 
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Pocket  No.  PR-408&-N-25] 

Office  of  the  Assistant  Secretary  for 
Housing;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due.  October  21, 
199b 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 


7th  Street,-  SW,  Room  9116.  Washington, 
DC  20410. 

FOR  FURTHER  INFOnNATION  CONTACT: 
Barbara  D.  Hunter,  Telephone  number 
(202)  708-3944  (this  is  not  a  toll-free 
niunber)  for  copies  of  the  proposed 
forms  and  other  available  documents. 

S^.?P..EM6N'ABv  :Nf-0RMATlON:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic     i 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

T/fieo/Proposai.- Management  • 
Reviews  of  Multifamily  Projects 

OMB  Control  Number:  2502-0178 

Description  of  the  need  for  the 
information  and  proposed  use: 
Management  Review,  Project  Operation 
Evaluation.  Form  is  completed  by  HUD 
staff  during  on-site  reviews.  Form  is 
used  to  evaluate  qualityof  management; 
determine  causes  of  problems,  devise 
corrective  actions  in  order  to  safeguard 
the  Department's  financial  interests  and 
ensiure  that  tenants  are  provided  with 
decent,  safe  and  sanitary  housing. 

Agency  form  numbers:  HUD  9834. 

Members  of  affected  public: 
Businesses  or  other  for-profit  and  Non- 
profit institutions. 

Status  of  the  proposed  information 
collection:  Extension  v«thout  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  9, 1996. 
Nicolas  P.  Retsinas, 

A/S  Secretary  for  Housing— Federal  Housing 
Commissioner 

[FR  Doc.  96-21306  Filed  8-20-96;  8:45  am] 
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[Docket  No.  FR-4086-N-24] 

Office  of  the  Assistant  Secretary  for 
l-iousing;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  .Notice. 

SUMIMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  AcA.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due;  October  21, 

1996 

ADDRESSES:  Interested  p>ersons  are 

invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing,  Department  of 
Housing  &  Urban  Development.  451 — 
7lh  Street,  SVV,  Room  9116,  Washington, 
DC  20410. 

FOP  FURTHER  INF0MMT10N  CONTACT: 
Barbara  D  Hunter,  Telephone  number 
(202)  708-3944  (this  is  not  a  toll-free 

number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  sohciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily  Default 
Status  Report. 

OMB  Control  Number:  2502-0041. 


Description  of  the  need  for  the 
information  and  proposed  use: 
Mortgagees  use  this  report  to  notify 
HUD  that  a  project  owner  has  defaulted 
and  that  an  assignment  of  acquisition 
will  result  if  HUD  and  the  mortgagor  do 
not  develop  a  plan  for  reinstating  the 
loan.  The  report  triggers  HUD 
negotiations  with  the  mortgagor. 

Agency  form  numbers:  HUD  92426. 

Members  of  affected  public: 
Mortgagees,  HUD. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  1 ,000  the  number  of 
respondents  is  2,000,  frequency  of 
response  is  3,  and  the  hoiu^  of  response 
is  1,000. 

Status  of  the  proposed  information 
collection:  Extension  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  14,  1996. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
|FR  Doc.  96-21307  Filed  8-20-96:  8:45  am] 
BILUNO  COOC  4210-Z7-M 

[Docket  No.  FR-3997-N-02] 

Office  of  Administration;  Submission 
for  OMB  Review:  Comment  Request 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  20, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  nimiber  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 


SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35j 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  [$) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal,  (7j  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  fainiliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  August  6,  1996. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Public  and  Indian 
Housing  Drug  Elimination  Program  (FR- 
3997). 

Office:  Public  and  Indian  Housing. 

OMB  Control  Number:  2577-0124. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Public  Housing  Authorities  (PHAs)  and 
Indian  Housing  .-Authorities  (IHAs)  must 
apply  for  grant  funds  to  use  in 
eliminating  drug-related  crime  in  Public 
and  Indian  Housing  projects.  The 
application  process  includes  developing 
a  plan,  strategy,  seeking  tenant 
comments,  certifying  compliance  with 
HUD  requirements  and  providing  a 
comprehensive  drug  prevention 
program. 

Form  Number:  SF-424,  SF-424A,  SF- 
424B,  SF-LLL,  HUD-2880,  and  HUD- 
50070 

Respondents:  State,  Local,  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  Semi- 
Annually  and  Annually. 

Reporting  Burden: 
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Number  0*  re- 
spondents 


Frequency  of 
response 


Hours  per 
resporise 


Burden 
hour* 


Section  761.20 

Section  761 .25 

Section  761.30(a) 
Section  761 .30(b) 


800 

5.000 

800 

800 


1 
1 
2 

1 


64 

1 

24 

1 


51.200 

5,000 

38,400 

800 


Total  Estimated  Burden  Hours: 
95,400. 

Status:  Reinstatement,  without 
changes. 

Contact:  Malcohn  Main,  HUD,  (202) 
708-1197;  loseph  F.  Lackey,  Jr..  OMB, 
(202) 395-7316. 

Dated:  August  6,  1996. 

[FR  Doc.  96-21308  Filed  8-20-96;  8:45  am) 
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[Docket  No.  FR-3960-N-06] 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research; 
Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research— HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  DepartHient  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  due:  August  28,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Reports  Liaison 
Officer.  Office  of  Policy  Development 
and  Research.  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
S\V,  Room  8126.  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Karadbil.  Office  of  University 
Partnerships— telephone  (202)  708- 
1537.  This  is  not  a  toll-free  number. 
Copies  of  available  documents 
submitted  to  OMB  mav  be  obtained 
from  Ms.  Karadbil. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  the  Community  Renaissance 
Fellows  Program  (CRFP).  HUD  seeks  to 


implement  this  initiative  as  soon  as 
possible. 

Under  the  Coqununity  Renaissance 
Fellows  Program,  HUD  will  create  a  new 
profession — community  builders.  Mid- 
level  professionals  wall  be  selected 
through  a  nation-wide  competition  to 
learn  how  to  transform  neighborhoods 
into  healthy,  vibrant  communities. 
Fellows  will  be  placed  in  HOPE  VI 
public  housing  transformation  projects 
that  are  being  converted  to  mixed 
income  communities.  The  skills  they 
learn  can  then  be  transferred  to  other 
neighborhood  transformation  projects. 
In  addition  to  the  on-site  experience. 
Fellows  will  attend  intensive  seminars 
three  times  a  year  during  their  two-year 
Fellowships  to  learn  state-of-the-art 
information  about  community  building. 
The  educational  component  of  the 
program  will  be  designed  and  offered  by 
Yale  University.  At  least  20  Fellows  will 
be  selected  this  year. 

Submission  of  the  information 
required  under  this  information 
collection  is  mandatory  in  order  to 
compete  for  and  receive  the  benefits  of 
the  program.  All  materials  submitted  are 
subject  to  the  Privacy  Act  and  will  not 
be  disclosed.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  nimaber.  The 
OMB  control  number,  when  assigned, 
wall  be  announced  by  a  separate  notice 
in  the  Federal  Register. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  {44  U.S.C. 
Chapter  35): 

(1)  Title  of  the  information  collection 
proposal:  Applications  Kit — Community 
Renaissance  Fellows  Program 

(2)  Summary  of  the  collection  of 
information: 

Each  applicant  for  CRFP  would  be 
required  to  submit  current  information, 
as  listed  below  as: 

1.  Biographical  information 

2.  Previous  work  experience 

3.  Activities  and  achievements 

3.  References 

4.  Responses  to  three  essay  questions 

5.  Certification  that  the  information 
provided  is  correct 


(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  appropriately  determine  which 
Fellows  should  be  selected  certain 
information  is  necessary  about  the 
appUcants'  job  history,  plans  for  the 
futtire  and  analytic  and  writing  skills. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 

Respondents  will  be  mid-level 
professional  in  development  fields. 
Fellows  will  also  be  expected  to  prepare 
and  submit  monthly  progress  reports. 

Tte  estimated  number  of  respondents 
submitting  applications  is  300.  The 
proposed  frequency  of  the  response  to 
the  collection  of  information  is  one- 
time. The  appUcation  need  only  be 
submitted  once.  The  estimated  number 
of  respondents  to  the  monitoring 
requirements  is  20. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  Burden: 
Number  of  respondents:  300  for 
applicants;  20  for  monitoring 
requirements. 
Total  burden  hours:  16  hours  per 
respondent  for  application];  2  hours 
a  year  per  respondent  for 
monitoring  requirements. 
Total  Estimated  Burden  Hours:  5,280. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  13, 1996. 
Michael  A.  Stegman, 
Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 
[FR  Doc.  96-21309  Filed  8-20-96:  8:45  am) 
WLLMQ  CODE  4210-S2-M 

[DocKei  Nc   FR-^08e-N-321 

Office  of  Administration.  Submission 
for  OMB  Review   ComTien!  Request 

AGENCY:  uince  oi  Aommisirauon,  riUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
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Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 

subject  proposal 

DATES:  Comments  due:  September  20, 

1996 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  tins  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to.  Joseph  F  Lackev.  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202j  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms  Weaver 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  .sutimitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  apphcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  ntunber,  if  applicable; 
(6)  what  members  of  the  pubhc  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9] 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated   .^ugust  6.  1996. 
David  S.  Cristy. 

Acting  Director.  Information  Resources. 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Tide  of  Proposal:  Schedule  of  Fooled 
Mortgages— Single  Family  Loans. 
Graduated  Payment  Loans,  and  Growing 
Equity  Loans. 

Office:  Goverrunent  National 
Mortgage  Association  (GNMA). 

OMB  Approval  Xumber:  2510-0010. 

Description  of  the  Seed  for  the 
Information  and  its  Proposed  Use:  The 
form  provides  a  means  of  identifying 
specific  single  family  mortgages  in  the 
pool  and  assures  that  all  required 
mortgage  and  related  documents  have 
been  delivered  to  a  document  custodian. 
This  information  is  necessar\-  to  assure 
GNMA's  interest  in  the  pooled 
mortgages  in  the  event  of  a  default. 

Form  S'umber:  HUE^11706, 

Respondents:  The  Federal 
Government  and  Business  or  Other  For- 
Profit. 

Frequency  for  Submission:  On 
Occasion. 

Repotting  Burden: 


Number  ot  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-11706 


680 


18 


25 


2,935 


Total  Estimated  Burden  Hours:  2,935. 

Status:  Reinstatement  with  changes. 

Contact:  Sonya  K.  Suarez,  HUD.  (202) 
708-2884:  Joseph  F.  Uckey,  Jr..  OMB. 
(202) 395-7316. 

Dated;  Augusts,  1996. 
(PR  Doc.  96-21310  Filed  8-20-96;  8:45  am) 

SILLING  COOe  4210-01-M 


[Docket  No.  FR_4086-N-31] 

Office  of  Administration;  Submission 
for  OMB  Review:  Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 


UMI 


SUMMARY:  The  proposed  information 
coiiei.  tion  requirement  described  below 
has  been  submitted  to  the  Office  of 
.Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubhc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  September 

20.  iqqe. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 


this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-fi«e  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  foUovvdng 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 


information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  vdll  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 
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Dated  August  6.  1996.  • 
David  S,  Crist\. 

Acting  Director.  Infomnaiion  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
information  Collection  to  ONtB 

Title  of  Proposal:  Case  Studies  of 
Vouchered-Out  Assisted  Properties. 


Office:  Policy  Development  and 
Research. 

OMB  Appmval  Number:  None. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
purpose  of  the  study  is  to  help  the 
Department  of  Housing  and  Urban 
Development  (HUD)  learn  more  about 
housing  and  neighborhood  outcomes  for 
renters  who  leave  distressed 


multifamily  assisted  housing  for 
residence  in  unassisted  housing.  The 
study  will  provide  the  counseling  role 
HUD  will  undertake  in  these  relocation 
patterns. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  submission:  One-Time. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Study 


200 


1 


.42 


84 


Total  estimated  burden  hours:  84. 

Status:  New. 

Contact:  John  Carson,  HUD,  (202) 
708-3700;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

Dated:  August  6, 1996. 
[FR  Doc.  96-21311  Filed  &-20-96:  8:45  am] 
WLUNG  CODE  4210-01-M 


[Docket  No  FR-4086--N-30] 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 

collection  requirement  described  below 

will  be  submitted  to  the  Office  of 

Management  and  Budget  (OMB)  for 

review,  as  required  by  the  Paperwork 

Reduction  Act.  The  E)epartment  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  due:  October  21, 

1996. 

ADDRESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 

this  proposal.  Comments  should  refer  to 

the  proposal  by  name  and/ or  OMB 

Control  Number  and  should  be  sent  to: 

Oliver  Walker,  Housing,  Department  of 

Housing  &  Urban  Development,  451  7th 

Street,  SW,  Room  9116,  Washington,  DC 

20410 

FOR  FURTHER  INFORMATION  CONTACT: 

Kerry  J.  Mulholland,  Telephone  number 

(202)  708-0614,  Ext.  2649  (this  is  not  a 

toll-free  number)  for  copies  of  the 

proposed  forms  and  other  available 

documents 

SUPPLEMENTARY  INFORMATiON:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

Tne  Notice  is  soUciting  comments 
from  members  of  the  pubhc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Intent 
(ELIHPA)  to  Extend  Low-Income 
Affordability  Restrictions. 

OMB  Control  Number:  2502-0497. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  Title  11 
of  the  Housing  and  Community 
Development  Act  of  1987  as  amended 
by  the  Title  III  of  the  Housing  and 
Community  Development  Act  of  1992 
(the  Statutes)  requires  the  owner  to  file 
a  Notice  of  Intent  with  the  Department, 
residents  of  the  project,  and  State  and 
local  governments  if  the  owner  is 
proceeding  imder  the  Emergency  Low- 
Income  Housing  Act  of  1987  (ELIHPA). 
This  requirement  was  implemented  by 
regulation  at  24  CFR  248.211. 

By  Statute,  an  owner  must  file  the 
Notice  of  Intent  so  that  the  Department, 
the  residents  of  the  project,  and  state  or 
local  government  agencies  are  aw^re  of 
the  ov«ier's  intention  to  seek  incentives 
or  prepay  its  mortgage  under  the 
provisions  of  ELIHPA.  This  information 
will  be  used  by  the  Department  to  track 
properties  preceeding  through  ELIHPA. 


Agencv  Form  Numbers,  if  Applicable: 
HUD-960&-B. 

Members  of  Affected  Public:  The 
number  of  respondents  was  estimated 
based  on  the  number  of  potential 
ELIHPA  projects  which  will  be 
requesting  incentives  over  the  next  5 
years.  The  Department  estimates  that 
approximately  250  projects  will  proceed 
under  ELIHPA,  an  average  of  50  per 
year.  It  will  take  approximately  one  half 
hour  for  the  owner  to  read,  complete 
and  submit. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  is  .25  hours,  the  number  of 
respondents  is  50,  frequency  of  response 
is  1,  and  the  hours  of  response  is  1.25. 

Status  of  the  Proposed  Information 
Collection:  Extension  with  change. 

Authority:  Section  236  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  15, 1996. 
James  E.  Schoenberger, 
Associate  General  Deputy  Assistant  Secretary 
for  Housing — Federal  Housing  Commissioner. 
[FR  Doc.  96-21312  Filed  8-20-96:  8:45  am] 

BILUNG  CODE  4210-Z7-M 


,;:,,f'  No    PR-^108&-N-?91 


-yfor 


Housing,  Nc'-:e  c'  P-rposec 
Informat c-  Cc  ect  on  •-    °ublic 
Commen: 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
vdll  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Comment  due:  October  21, 1996. 
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ADDRESSES:  Interested  persons  are 
invit«d  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing.  Department  of 
Housmg  &  Urban  Developmi'nt,  451  7th 
Street,  SVV,  Room  9116,  Washington.  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D  Hunter,  Telephone  number 
(202)  708-3944  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Rent  Schedule  Low 
Rent  Housing. 

OAfH  Control  Number  2502-0012. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  Certain 
Federal  statutes  and  regulations  require 
the  Department  to  review  rents  and/or 
charges  for  all  projects  either  insured  or 
held  by  HUD.  except  for  specified 
unsubsidized  projects.  These 
regulations  also  require  the 
Department's  approval  of  all  principals 
in  HUD  insured  and  financed  projects. 
HUD  form  92458  serves  both  of  these 
purposes  by  dtx;umenting  rents  and 
charges  that  the  Department  approves 
and  by  requiring  owners  to  provide  a 
current  listing  of  their  projects' 
principals. 

Agency  Form  Numbers:  HUD  92458. 


Members  of  Affected  Public:  Non- 
profit Institutions,  Business  or  other  for 
profit.  Federal  agencies  or  employees. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  22,642,  the  number  of 
respondents  is  3,126,  fi^quency  of 
response  is  1,  and  the  hours  of  response 
is  7.243. 

Status  of  the  Proposed  Information 
Collection:  Extension  without  change  in 
the  substance  or  in  the  method  of 
collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  July  30, 1996. 
Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 
[PR  Doc.  96-21313  Filed  8-20-96;  8:45  am] 

BILLmO  CODE  4210-27-M 

Pocket  No.  FR-4049-N-03] 

Office  of  Administration;  Submission 
for  OMB  Review:  Comment  Request 

AGENCY:  Office  of  Admimstration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  20. 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-fi^e  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35.  as 

amended. 

Dated:  August  6,  1996. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 


Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Under  HUD's  Grant 
Program  for  Lead-Based  Paint  Hazard 
Reduction  Notice  of  Funding 
Availability  (NOFA)  Information 
Collection  Requirement  (FR-4049). 

Office:  Lead-Based  Paint  Abatement 
and  Poisoning  Prevention. 

OMB  Approval  Number:  2539-0005. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
is  authorized  under  Title  X  of  the 
Housing  and  Commimity  Development 
Act  of  1992  to  provide  grants  to  State 
and  local  governments  to  reduce  lead- 
based  paint  hazards  in  low-income 
priority  private  housing.  To  comply 
with  this  authority,  HUD's  Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention  will  issue  NOFAs 
periodically  to  these  constituents. 

Form  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Individuals  or 
Households. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 
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Number  of  re- 
spondents 

Frequency  of 
response 

Hours  per 
response        " 

Burden 
houre 

Information  collection 75 

1 

120 

9,000 

Total  Estimated  Burden  Hours:  9.000. 

Status:  Extension,  no  changes. 

Contact:  Susan  Judd,  HUD,  (202)  755- 
1822  ext.  155;  Joseph  F.  Lackey,  Jr., 
0MB,  (202)  395-7316. 

Dated:  August  6,  1996. 
(FR  Doc.  96-21314  Filed  8-20-96;  8:45  am) 

BILLING  CODE  42ia-01-M 


[Docket  No.  FR-2491-N-051 

Office  of  Administration;  Submission 
for  0MB  Review:  Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 

collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  .Act.  The  IDepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  20. 

1996 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  num.ber  should  be  sent 
to:  loseph  F,  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget,  Room  10235,  New  Executive 
Office  Building  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  nas  suDmitUHi  '.ne  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  vnll  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
nimibers  of  an  agency  official  famihar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 

Dated:  August  6,  1996. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Actions  to  Reduce 
Losses  in  FHA  Programs  (FT?-2491). 

Office:  Housing. 

OMB  Control  Number:  2502-0392. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  requires  a 
mortgagee,  when  notified  by  the  FHA 
Commissioner,  that  the  mortgage  had  a 
higher  than  normal  rate  of  serious 
defaults  and  claims  in  the  proceeding 
year  to  submit  a  report  to  the 
Commissioner  and,  if  applicable,  a  plan 
and  timetable  for  corrective  action. 

Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit  and  Not-For-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequerx^y  of 
response 


Hours  per 
resporise 


Burden 
hours 


Information  collection 


200 


40 


8,000 


Total  Estimated  Burden  Hours:  8.000. 

Status:  Reinstatement  without 
changes. 

Contact:  Andrew  Zimeklis,  HUD, 
(202)  708-1515;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  August  6,  1996. 
[FR  Doc.  96-21315  Filed  8-20-96;  8:45  ami 

BILLING  CODE  421O-01-M 


[Docket  Mo.  FR^086-M-28] 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity; 
Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  due:  October  21, 

1996. 

ADDRESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 

this  proposal.  Comments  should  refer  to 

the  proposal  by  name  and/or  OMB 

Control  Number  and  should  be  sent  to: 

Josie  D.  Harrison,  Reports  Liaison 

Office.  Fair  Housing  and  Equal 

Opportunity,  Department  of  Housing 

and  Urban  Development,  451  -  7th 

Street.  SW.  Room  5124,  Washington,  DC 

20410-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  Waller,  (202)  708-2251,  (this  is 

not  a  toll-free  number)  for  copies  of  the 
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proposed  forms  and  other  available 
documents, 

SUPPtEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review ,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  niemt)ers  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information.  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 


responses 


This  notice  also  lists  the  following 
information: 

Title  of  Form:  Economic 
Opportunities  for  Low-  and  Very  Low- 
Income  f^ersons. 

OMB  Control  Number:  25290043. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  The 
information  will  be  used  by  the 
Department  to  monitor  program 
recipients  compliance  with  Section  3. 
HUD  Headquarters  will  use  the 
information  to  assess  the  results  of  the 
Department  s  efforts  to  meet  the 
statutorv  objectives  of  Section  3.  Also, 
the  data  collected  will  be  used  by 
recipients  as  a  self-monitoring  tool.  If 
the  information  is  not  collected,  HUD 
will  be  unable  to  prepare  the  mandatory 
reports  to  Congress  or  to  assess  the 
effectiveness  of  Section  3. 

Agency  Form  Numbers,  if  Applicable: 
Form  HUD-60002. 

Members  of  Affected  Public:  State  and 
local  govermnents  or  their  agencies, 
public  and  private  non-profit 
organizations,  or  other  public  entities. 

Estimation  of  the  Total  Numbers  of 
Hours  Needed  to  Prepare  the 
Information  Collection  Includipg 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response:  On 
an  annual  basis  58,403  respondents 
(HUD  recipients)  will  submit  one  report 
to  HUD.  It  is  estimated  that  two  hours 
per  annual  reporting  period  will  be 
required  of  the  recipients  to  prepare  the 
Section  3  report  for  a  total  of  116,806 
hours. 


UMI 


Status  of  the  Proposed  Information 
Collection:  Revision  of  a  currently 
approved  collection  to  reflect  the 
collection  of  information  from  HUD 
recipients  only  and  to  remove  the 
request  for  raciaL'ethnic  data. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C,  as 
amended.  Section  7(d]  of  the  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C  3535(d). 

Dated:  August  8, 1996. 

Laurence  D.  Pearl, 

Acting  Deputy  Assistant  Secretary  for  Policy 
and  Initiatives. 

[FR  Doc.  96-21316  Filed  8-20-96;  8:45  am) 
BILUNQ  COOE  4210-28-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WMdiite  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  r-  ■  ■ 

PRT-818186 

Applicant:  National  Biological  Service, 
Missouri  Cooperative  Fish  and  Wildlife 
Research  Unit,  Colmnbia,  Missouri  (David 
L  Galat,  Principal  Investigator). 

The  applicant  requests  a  permit  to 
take  (capture  and  release]  FalUd 
sturgeon  [Scaphirhynchus  albus)  within 
the  Missouri  River  at  the  mouth  of  the 
River  (River  Mile  0)  to  Sioux  City,  Iowa, 
and  the  Mississippi  River  from  the 
Iowa-Missouri  border  south  to  the 
Missovui-Arkansas  border.  Activities  are 
proposed  in  conjunction  with  benthic 
fish  population  and  habitat  use  studies 
along  the  River.  Data  obtained  will 
assist  Federal  agencies  and  others  in 
planning  activities  on  the  River  in 
compliance  with  the  Endangered 
Species  Act  and  in  support  of  recovery 
of  the  species. 

PRT-805269 

Applicant:  Dr.  Daniel  Soluk,  Illinois  Natural 
History  Survey,  Champaign,  Illinois. 

The  applicant  requests  an  amendment 
to  his  permit.authorizing  take  (collect, 
live-capture  and  handle)  of  Hine's 
Emerald  Dragonflies  [Somatochlora 
hineana).  The  application  for 
amendment  requests  additional 
authority  at  sites  in  Cook,  DuPage,  and 


Will  Counties,  Illinois,  and  in  Door 
County,  Wisconsin  Proposed  activities 
are  for  the  purpose  of  enhancement  of 
survival  of  the  species  through  scientific 
research. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U,S. 
Fish  and  Wildlife  Service,  Division  of 
Ecological  Service  Operations,  1  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056,  and  must  be  received  within  30 
days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  anv  party  who  ■ 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Ecological  Services 
Operations.  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536  x250);  FAX: 
(612/725-3526). 

Dated:  August  15. 1996. 
T.  J,  Miller. 

Acting  Assistant,  Regional  Director,  H,  IN, 
MO  (Ecological  Services),  Region  3,  Fort 
Snelling.  Minnesota. 
[FR  Doc  96-21258  Filed  8-20-96;  8:45  am] 

BILUNQ  CODE  4310-55-^ 


Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c]  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-818228 

Applicant:  Antibody  Systems,  Bedford,  TX. 

The  applicant  requests  a  permit  to 
import  blood  and  tissues  samples  from 
Komodo  Island  monitor  (Varanus 
kimodoensis)  from  Komodo  Island, 
Indonesia,  for  the  purpose  of  scientific 
research  that  will  benefit  the  species  in 
the  wild.  This  notice  covers  activities 
conducted  by  the  applicant  over  a  five 
year  period  if  necessary. 

PRT-818329 

Applicant:  Wild  About  Cats,  Auburn,  CA. 

The  applicant  requests  a  permit  to 
import  one  or  two  captive-bom  cheetah 
(Acinonyx  jubatas)  from  DeWildt's 
Cheetah  Research  Center,  DeWildt, 
South  Africa,  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education. 
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PRT-817981 

Applicant:  United  States  Fish  and  Wildlife 
Service/Region  2.  Albuquerque,  NM. 

The  applicant  requests  a  permit  to 
import  five  Whooping  cranes  [Grus 
americana)  from  Calgarv  Zoo,  Calgary, 
Alberta,  Canada  for  the  purpose  of 
enhancing  the  species  by  reintroducing 
them  into  the  wild. 

PRT-817982 

Applicant:  United  States  Fish  and  Wildlife 
Service/Region  2,  Albuquerque,  NM. 

The  applicant  requests  a  permit  to 
export  three  Whooping  cranes  (Grus 
americana]  to  Calgarv  Zoo,  Calgary, 
Alberta.  Canada  for  the  purpose  of 
enhancement  of  the  species  through 
scientific  research  and  propagation. 
PRT-817952 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA. 

The  appUcant  requests  a  permit  to 
import  a  male  and  female  Kagu 
[Rhynochetos  jubatus)  bom  in  captivity 
at  Le  Pac  Forestier,  New  Caledonia  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 
PRT-817949 
Applicant:  Dale  Gibbons.  Longview,  WA. 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygarcus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-818486 

Applicant:  Duke  University  Primate  Center, 
Durham,  NC. 

The  appUcant  requests  a  permit  to 
export  the  placenta  of  a  captive-bom  red 
mffed  lemur  [Varecia  variegata  ruber]  to 
Dr.  Thomas  Klonisch,  Department  of 
.Anatomy  and  Cell  Biology,  University  of 
HaUe,  Halle,  Germany,  for  the  purpose 
of  scientific  research  to  benefit  the 
species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 


date  of  pubUcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  16, 1996. 
Mary  Ellen  Amtower, 
Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc  9e-21335  Filed  8-20-96;  8:45  am) 
HLUNG  CODE  4310-66-P 


Bureau  of  Land  Management 
[WY -920-06-1 320-01  ] 

Competitive  Coal  Lease  Sale;  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Competitive  Coal 

Lease  Sale;  Antelope  Tract, 

WYW128322. 

SUMMARY;  Notice  is  hereby  given  that 
certain  coal  resources  in  the  Antelope 
Tract  described  below  in  Converse 
Coimty,  Wyoming,  wrill  be  offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.). 
DATES:  The  lease  sale  will  be  held  at 
2:00  p.m.,  on  Wednesday,  Septemt)er 
18,  1996.  Sealed  bids  must  be  submitted 
on  or  before  4:00  p.m.,  on  Tuesday, 
September  17, 1996. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  First  Floor  Conference  Room 
(Room  107)  of  the  Wyoming  State 
Office.  5353  Yellowstone  Road,  P.O. 
Box  1828,  Cheyenne,  Wyoming  82003. 
Sealed  bids  must  be  submitted  to  the 
Cashier,  Wyoming  State  Office,  at  the 
address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Love,  Land  Law  Examiner,  or 
Eugene  Jonart,  Coal  Coordinator,  at 
(307)  775-6258  and  (307)  775-6257, 
respectively. 

SUPPLEMENTARY  INFORMATION:  This  COal 
lease  sale  is  being  held  in  response  to 
a  lease  by  appUcation  filed  by  Antelope 
Coal  Company  of  Gillette,  Wyoming. 
The  coal  resources  to  be  offered  consist 
of  all  reserves  recoverable  by  surface 
mining  methods  in  the  following- 
described  lands  located  in  Converse 
County  approximately  55  miles  north  of 
Douglas,  Wyoming  and  60  miles  south 
of  Gillette,  Wyoming. 

T.  41  N.,  R.  70  W.,  6th  P.M.,  Wyoming, 

Sec.  30:  Lots  15  thru  18; 
T.  41  N.,  R.  71  W.,  6th  P.M.,  Wyoming, 

Sec.  25:  Lots  5  thru  8, 13, 14; 

Sec.  26:  Lots  9  thru  11, 14, 15. 

Containing  617.20  acres. 


Of  the  total  acreage,  approximately 
155  acres  are  unsuitable  for  mining  due 
to  the  presence  of  County  Road  37  and 
the  Burlington  Northern/Chicago  and 
Northwestern  railroad  right-of-way 
along  the  north  side  of  the  eastern  half 
of  the  tract. 

The  tract  is  adjacent  to  the  Antelope 
Mine  and  contains  surface  minable  coal 
reserves  in  both  the  Anderson  and  the 
Canyon  seams  cxirrently  being  mined  in 
the  existing  mine.  The  Anderson  seam 
averages  about  40  feet  thick  and 
outcrops  in  the  eastern  half  of  the  tract. 
The  deeper  Canyon  seam  averages  about 
33.5  feet  thick. 

The  overburden  above  the  Anderson 
seam  averages  about  94  feet  thick  while 
the  overburden  above  the  Canyon  seam 
east  of  the  Anderson  outcrop  averages 
about  130  feet  thick.  The  interburden 
between  the  two  seams  averages  about 
31  feet  thick.  The  total  in-place 
stripping  ratio  (BCY/ton)  of  the  two 
seams  varies  from  about  .5:1  to  about 
4:1,  but  is  generally  between  1:1  and  2:1 
over  most  of  the  tract. 

The  tract  contains  an  estimated 
60,364,000  tons  of  minable  coal  vsrith 
31,929,000  tons  coming  from  the 
Anderson  seam  and  28,435,000  tons 
coming  from  the  Canyon  seam.  This 
estimate  of  minable  reserves  does  not 
include  any  tonnage  from  the  155  acres 
unsuitable  for  mining,  nor  does  it 
include  tormage  from  localized  seams  or 
spUts  containing  less  than  5  feet  of  coal. 
The  coal  in  both  seams  is  ranked  as 
subbituminous  C.  The  overall  average 
quaUty  of  the  two  seams  averages  8779 
Btu/lb.,  4.22  percent  ash,  25.7  ptercent 
moisture,  1.21  percent  sodium,  and  .23 
percent  sulfur.  These  quaUty  averages 
place  these  coal  reserves  near  the  top 
end  of  coal  quaUty  currently  being 
mined  in  the  southern  Powder  River 
Basin. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
equals  the  fair  market  value  of  the  tract. 
The  minimum  bid  for  the  tract  is  $100 
per  acre  or  fraction  thereof.  No  bid  that 
is  less  than  $100  per  acre,  or  fraction 
thereof,  vdll  be  considered.  The  bids 
should  be  sent  by  certified  mail,  return 
receipt  requested,  or  be  hand  delivered. 
The  Cashier  will  issue  a  receipt  for  each 
hand-delivered  bid.  Bids  received  after 
4:00  p.m.,  on  Tuesday,  September  17, 
1996,  wiU  not  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  of  the  tract  wiU  be 
determined  by  the  Authorized  Officer 
after  the  sale. 

If  identical  high  bids  are  received,  the 
tying  high  bidders  will  be  requested  to 
submit  follow-up  sealed  bids  until  a 
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high  bid  is  received  All  tie-breaking 
sealed  bids  must  be  submitted  within  15 
minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  S3  00  per  acre,  or 
fraction  thereof,  and  of  a  royalty 
payment  to  the  United  States  of  12.5 
percent  of  the  value  of  coal  produced  by 
strip  or  augur  mining  methods  and  8 
percent  of  the  value  of  the  coal 
produced  by  underground  mining 
methods.  The  value  of  the  coal  will  be 
determined  m  accordance  with  30  CFR 
206  250 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  available 
from  the  Wyoming  State  Office  at  the 
addresses  above  Case  file  documents, 
VVrVVl 28322.  are  available  for 
inspection  at  the  Wyoming  State  Office. 
Robert  A.  Bennett, 

Deputy  State  Director.  Minerals  and  Lands. 
|FR  [kx    96-20^57  Filed  ft-20-96;  8:45  am] 

8U.UNO  CODE  4aiO-S4-M 


(NM-030-1 990-00] 

Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Little  Rock  Mine  Project, 
Grant  County,  New  Mexico 

agency:  Bureau  of  Land  Management 

(BLMj.  Interior. 

ACTION:  Notice  of  Availability  and 
Notice  of  FHiblic  Hearing. 

SUMMARY:  In  accordance  with  section 
102(c)  of  the  National  Environmental 
PoUcy  Act,  the  Mimbres  Resource  Area 
has  prepared  a  DEIS  analyzing  the 
potential  environmental  impacts  of  the 
proposed  re-establishmen*.  operation, 
and  reclamation  of  the  Little  Rock  Mine 
Project  located  approximately  7  miles 
south  of  Silver  Cit\ .  New  Mexico.  The 
proposed  project  would  also  require  the 
construction  of  a  haul  road  that  would 
enable  Phelps  Dodge  .Mining  Company 
(PDMC)  to  transport  ore  from  the  Little 
Rock  Mine  pit  to  existing  Fvrone 
operations  for  processing.  The  permit 
area  is  approximately  600  acres  of 
which  thf  proposed  mine  pit  would 
cover  190  acres  and  the  haul  road  40 
acres. 

DATES:  Written  comments  on  the  DEIS 
must  be  submitted  or  postmarked  no 
later  than  October  15.  1996.  A  pubUc 
hearing  will  be  held  at  the  time  and 
place  listed  under  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Wntten  comments  should 
be  sent  to;  Juan  S.  PadiUa,  Team 


Coordinator,  BLM.  Las  Cruces  District, 
1800  Marquess,  Las  Cruces,  NM  88005. 
FOR  FURTHER  INFORMATKJN  CONTACT:  Juan 
S.  Padilla.  Team  Coordinator  at  (505) 
525-4376. 

SUPPLEMENTARY  INFORMATION:  Those 
individuals,  organizations,  Native 
American  tribes,  agencies,  and  other 
government  agencies  with  a  known 
interest  in  the  proposal  have  been  sent 
a  copy  of  the  DEIS.  Single  copies  of  the 
docuinent  are  available  from  the  BLM 
Las  Cruces  District  Office,  1800 
Marquess,  Las  Cruces,  New  Mexico  and 
the  BLM  New  Mexico  State  Office,  1474 
Rodeo  Road,  Santa  Fe,  New  Mexico. 
Reading  copies  are  available  for  review 
at  pubUc  and  university  libraries  in  Las 
Cruces,  Silver  City,  Deming,  Lordsburg, 
Socorro,  and  Santa  Fe,  New  Mexico.  A 
public  hearing  has  been  scheduled  for 
7:00  p.m.  on  Wednesday,  September  25, 
1996,  at  the  Grant  County  Courtroom. 
2nd  Floor,  201  North  Cooper  Street, 
Silver  Qty,  New  Mexico.  Both  oral  and 
written  comments  may  he  given  at  the 
hearing.  Written  comments  may  also  be 
submitted  to  the  BLM,  Las  Cruces 
District,  1800  Marquess,  Las  Cruces,  NM 
88005  on  or  before  October  15, 1996. 

Oral  testimony  at  the  hearing  will  be 
limited  to  10  minutes  for  each  witness 
Additional  time  may  be  granted  at  the 
discretion  of  the  presiding  officer  based 
on  the  number  of  speakers  registered. 
Written  text  of  prepared  speakers  may 
be  filed  at  the  hearing  whether  or  not 
the  speaker  has  been  able  to  complete 
the  oral  delivery  in  the  allotted  time.  All 
oral  and  written  comments  on  the 
adequacy  of  the  Draft  EIS  will  receive 
consideration  in  the  Final  EIS. 

Dated:  August  14, 1996. 
Timothy  M.  Murphy, 
Acting  District  Manager,  Las  Cruces. 
(PR  Doc.  96-21257  Filed  8-20-96;  8:45  am] 
BILLWO  COOC  431»-VC-P 


National  Park  Service 

Richmond  National  Battlefield  Park 

AGENCY:  National  Park  Service;  Interior. 
ACTION:  Notice  of  availability  of  Final 
General  Management  Plan/ 
Environmental  Impact  Statement  for 
Richmond  National  Battlefield  Park. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Final  General 
Management  Plan/Environmental 
Impact  Statement  for  Richmond 
National  Battlefield  Park.  Comments 
will  be  accepted  until  September  9, 
1996. 

SUPPLEMENTARY  INFORMATION:  Final 
General  Management  Plan/ 


Environmental  Impact  Statement 
discusses  the  management  use  and 
development  of  the  Richmond  National 
Battlefield  Park. 

Copies  are  available  at  f^chinond 
National  Battlefield  Park  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Richmond  National 
Battlefield  Park.  3215  E.  Broad  Street, 
Richmond.  V.^  23223.  804-771-2808. 

Dated:  August  1.  1996. 
Warren  D.  Beach. 

Assistant  Field  Director.  Northeast  Field  Area. 
[PR  Doc.  96-21228  Filed  8-20-96;  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investgatlon  No.  337-TA-379] 

Certain  Starter  Kill  Vehicle  Security 
Systems;  Notice  of  Commission 
Determination  to  Affirm  an  Order  of  the 
Presiding  Administrative  Law  Judge 
Denying  Respondents'  Motion  for 
Sanctions 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  affirm 
the  presiding  administrative  law  judge's 
(ALJ's)  order  (Order  No.  12)  denying 
respondents'  motion  for  sanctions  in  the 
above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  M  Hughes,  Esq.,  Office  of  the 
Genera!  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3083. 

SUPPLEMENTARY  INFORMATION:  On 
November  20.  1995.  Code  Alarm,  Inc.  of 
Madison  Heights,  Wisconsin  filed  a 
complaint  with  the  Commission  alleging 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  starter  kill 
vehicle  security  systems  by  reason  of 
alleged  contributory  and  induced 
infringement  of  certain  claims  of  a  U.S. 
patent  o  ATied  by  complainant. 

The  Commission  instituted  an 
investigation  of  the  complaint,  and 
published  a  notice  of  investigation  in 
the  Federal  Register  on  November  28, 
1995.  60  PR  58.638,  The  notice  named 
Directed  Electronics.  Inc.  of  Vista, 
Cahfornia  and  Nutek  Company  of 
Taipei.  Taiwan  as  respondents. 

On  February  26,  1996.  complainant 
filed  a  motion  to  terminate  the 
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investigation,  pursuant  to  Conmiission 
rule  210.21,  19C.F.R.  §210.21,  based 
upon  withdrawal  of  the  complaint. 
Respondents  opposed  the  motion,  while 
the  Commission  investigative  attorney 
(lA)  filed  a  response  in  support  of 
complainant's  motion. 

On  February  29,  1996,  respondents 
filed  a  motion  for  sanctions  against 
complainant.  Respondents  alleged  that 
complainant  should  be  sanctioned  for 
filing  an  unfounded  complaint  and  for 
making  factual  representations  without 
reasonable  prior  inquiry.  Complainant 
and  the  lA  opposed  the  motion. 

On  March  5,  1996,  the  ALJ  issued  an 
initial  determination  (ID)  (Order  No.  13) 
granting  complainant's  motion  to 
terminate  the  investigation. 
Concurrently,  the  ALJ  issued  an  order 
(Order  No.  12)  denying  respondents' 
motion  for  sanctions.  On  March  15, 
1996,  respondents  filed  a  petition  for 
review  of  the  ID  and  Order  No.  12.  The 
lA  and  complainant  filed  responses  in 
opposition  to  the  petition.  By  notice 
issued  April  9,  1996,  the  Commission 
gave  notice  of  its  determination  not  to 
review  the  ID.  See  61  FR  16,807  (Apr. 
17,  1996). 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  §  1337,  and 
Commission  rule  210.25, 19  C.F.R. 
§  210.25, 

Copies  of  the  ALJ's  Order  No.  12  and 
all  other  nonconfidential  docimients 
filed  in  connection  with  this 
investigation  are  or  wdll  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C,  20436. 
telephone  202-205-2000,  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  August  15, 1996. 
By  order  of  the  Commission. 
Donna  R,  Koehnke, 

Secretary. 

[FR  Doc.  96-21339  Filed  S-20-96;  8:45  am) 

BILUNG  coDt"  'a?r.-c;-~p 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Notice  of  Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Development  of  a  Umtec 
States  Penitentiary  Near  the  Big  Sanay 
Regional  Airport  in  Martin  County, 
Kentucky 

agency:  Federal  Bureau  of  Prisons, 

Department  of  Justice. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

summary: 
Proposed  Action 

The  United  States  Department  of 
Justice,  Federal  Bureau  of  Prisons  has 
determined  that  a  United  States 
Penitentiary  (USP)  is  needed  in  its 
system. 

The  Federal  Bureau  of  Prisons  has 
preliminarily  evaluated  several  sites  in 
Eastern  Kentucky  and  determined  that 
the  DEIS  will  focus  upon  a  500  acre 
tract  on  new  State  Route  #3  across  from 
the  Big  Sandy  Regional  Airport  in 
Martin  County,  Kentucky, 

The  Bureau  of  Prisons  proposes  to 
build  and  operate  a  high-security  United 
States  Penitentiary,  with  an  adjacent 
minimum-security  satellite  camp,  in 
Martin  County,  Kentucky.  The  main 
high-seciuity  faciUty  would  provide 
habitation  for  approximately  1000 
inmates,  and  up  to  300  inmates  at  the 
minimum-security  camp.  The  Bureau  of 
Prisons  proposes  to  build  the  facility 
near  Debord,  Kentucky,  on  a  portion  of 
a  500  acre  tract  located  on  new  State 
Route  #3  across  from  the  Big  Sandy 
Regional  Airport  in  Martin  Coimty, 
Kentucky.  The  site  appears  to  be  of 
sufficient  size  to  provide  space  for 
housing,  programs,  administrative 
services  and  other  support  areas  such  as 
staff  training. 

The  Process 

In  the  process  of  evaluating  the  site, 
several  aspects  will  receive  detailed 
examination  including:  utilities,  traffic 
patterns,  noise  levels,  visual  intrusion, 
threatened  and  endangered  species, 
cultural  resources  and  socio-economic 
impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
"no  action"  and  "alternative  sites"  for 
the  proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  opportunities  for  public 


involvement  in  order  to  determine  the 
issues  to  be  examined.  A  Scoping 
Meeting  will  be  held  at  6:00  p.m.  on 
Tuesday.  August  27, 1996,  at  the  Big 
Sandy  Regional  Airport  in  Martin 
County,  Kentucky.  The  meeting  will  be 
well  publicized  and  will  be  held  at  a 
time  which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition, 
numerous  public  information  meetings 
have  been  held  by  representatives  of  the 
Bureau  of  Prisons  with  interested 
citizens,  officials  and  community 
leaders. 

DEIS  PreparatioD 

Public  notice  will  be  given  concerning 
the  availabihty  of  the  DEIS  for  public 
review  and  comment. 
ADDRESSES:  Questions  concerning  the 
proposed  action  and  the  DEIS  may  be 
directed  to:  David  J,  Dorworth,  Chief, 
Site  Selection  and  Environmental 
Review  Branch,  Federal  Bureau  of 
Prisons,  320  First  Street,  NW.. 
Washington,  D.C.  20534,  telephone 
(202)  514-6470,  telefacsimile  (202)  616- 
6024. 

Dated:  August  IS,  1996. 
David  J.  Dorworth, 

Chief,  Site  Selection  and  Environmental 
Review  Branch. 

[FR  Doc.  96-21233  Filed  8-20-96;  8:45  am] 
BILUNG  CODE  4410-05-M 


NuCl.EAR  REGui-ATORY 
COMMISSION 

[Docket  No,  4:-^85^ 

Notice  0*  Rece  D'  c'  ar  Aophcstion  for 
a  New  i~'  S't.^  w'Ta''-,.;'^  Mine  ana 
A'"!'"Ow'v:er^ent  d'  a"  OODortunlty  to 

Reoues:  a  neanng 

agency;  Nuciear  Regulatory 
Commission. 

ACTION:  Notice  of  Receipt  of  an 
AppUcation  For  a  New  In  Situ  Uranium 
Mine  and  Announcement  of  an 
Opportunity  to  Request  a  Hearing. 
SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received  an 
application  fix)m  Power  Resources,  Inc. 
(PRI)  for  a  new  in  situ  uranium  mine  in 
the  Gas  Hills  of  Wyoming,  Persons 
potentially  affected  by  an  NRC  decision 
to  Ucense  the  faciUty,  have  the 
opportunity  to  request  a  hearing  on  this 
action. 

FOR  FURTHER  INFORMATION  CX>NTACT: 
Robert  Carlson,  Uranium  Recovery 
Branch,  Mail  Stop  T-7-J-9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.  S. 
Nuclear  Regulatory  Commission, 
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Washington.  DC  20555.  Telephone  (301) 
415-6606. 

SUPPLEMENTARY  iNPORMATION:  On  June  7. 
1996.  Power  Resources.  Inc.  (PRI) 
submitted  an  application  for  a  license  to 
construct  and  operate  a  new  in  situ 
uranium  mine  The  proposed  facility 
will  be  located  at  PRI's  Gas  Hills 
properties  in  Fremont  and  Natrona 
Counties,  Wyoming,  about  85  miles 
west  of  Casper,  and  will  include  an  ion 
exchange  facility  and  associated 
wellfields. 

At  the  proposed  Gas  Hills  facility,  PRI 
intends  to  leach  uranium  directly 
underground  from  ore  bearing  sands  by 
injecting  mining  solutions  into  the  ore 
rich  formations  and  processing  them  to 
remove  the  uranium.  The  uranium  will 
be  loaded  onto  ion  exchange  resins, 
which  will  be  transported  to  PRI's 
Highland  in  situ  leach  mine  and 
processing  plant  approximately  60  miles 
east  of  Casper,  for  processing  into 
yellowcake.  Because  the  proposed  Gas 
Hills  facility  is  to  be  operated  as  a 
satelhte  to  PRI's  Highland  facihty,  PRI 
has  requested  that  the  Gas  Hills  facility 
be  authorized  to  operate  by  amending 
the  existing  Highland  license. 

Citing  the  recent  upturn  in  the 
uranium  market  and  the  increased 
demand  for  yellowcake,  PRI  indicated  it 
desires  to  have  the  proposed  Gas  Hills 
satellite  facihty  in  production  during 
calendar  year  1998.  NRC  staff  expects  to 
begin  work  on  the  application  in  the 
September/October  1996  time  frame, 
and  depending  on  the  completeness  of 
the  application,  anticipates  having  the     . 
review  complete  and  the  license  issued 
in  late  1997. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2.  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852; or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 


In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Power  Resources, 
Inc.,  Suite  230,  800  Werner  Court, 
Casper,  Wyoming,  82601;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville.  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  August  1996. 

Charlotte  Abrams, 

Acting  Chief,  Uranium  Recovery  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(PR  Doc.  96-21286  Filed  8-20-96;  8:45  ami 
BILUNO  CODE  7S90-01-P 


[Docket  No.  150-00032-EA;  General 
License  EA  95-101;  ASLBP  No.  96-719-04- 
EA] 

Atomic  Safety  and  Licensing  Board: 
Testco,  Inc.;  Order  imposing  Civil 
Monetary  Penalty;  Notic«  of  Hearing 

August  15, 1996. 

Notice  is  hereby  given  that,  by 
Prehearing  Conference  Order  dated 
August  15,  1996.  the  Atomic  Safety  and 
Licensing  Board  for  this  proceeding  has 
granted  tJhe  July  20. 1996  request  of 
TESTCO.  Inc..  submitted  by  its 
president  Mr.  James  L.  Shelton,  for  a 
hearing  in  the  above-entitled 
proceeding.  The  Licensing  Board  also 
consolidated  this  proceeding  with  the 
James  L.  Shelton  proceeding.  Docket  No. 
lA  95-055. 

The  TESTCO  proceeding  concerns  the 
Order  Imposing  Civil  Monetary  Penalty 


of  $5000.  issued  bv  the  NRC  Staff  on 
March  14,  1996  (6"l  Fed.  Reg.  14583. 
April  2,  1996)  The  parties  to  the 
proceeding  are  TEvSTCO.  Inc.  and  the 
NRC  Staff  The  issues  to  be  considered 
at  the  hearing  are  (a)  whether  the 
Licensee  was  in  violation  of  the 
Commission's  requirements  as  set  forth 
in  the  Notice  of  Violation  dated  October 
31,  1995;  and  (b)  whether,  on  the  basis 
of  such  violation,  the  Order  Imposing 
Civil  Monetary  Penalty  should  be 
sustained. 

For  further  information,  see  the  Order 
Imposing  Civil  Monetary  Penalty,  cited 
above.  Other  materials  concerning  this 
proceeding  (as  well  as  the  consolidated 
James  L.  Shelton  proceeding]  are  on  file 
at  the  Commission's  Public  Document 
Room.  2120  L  St.  NW.,  Washington  DC 
20555,  and  at  the  Commission's  Region 
n  office,  101  Marietta  Street,  NW.,  Suite 
2900,  Atlanta,  Georgia  30323-0199. 

During  the  course  of  this  proceeding, 
the  Licensing  Board  will  conduct  one  or 
more  prehearing  conferences  and,  as 
necessary,  evidentiary  hearing  sessions 
(all  consolidated  with  those  in  the  James 
L.  Shelton  proceeding).  The  time  and 
place  of  these  sessions  will  be 
aimounced  in  later  Licensing  Board 
Orders.  Except  to  the  extent  that 
prehearing  conferences  may  be  held 
through  telephone  conference  calls, 
members  of  the  public  will  be  invited  to 
attend  these  sessions. 

Dated:  Rockville,  Maryland  August  15, 
1996. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  Bechhoefer, 

Chairman,  Administrative  Judge. 

[FR  Doc.  96-21279  Filed  8-20-96;  8:45  ami 

BILUNQ  CODE  7590-01-P 


[Docket  No  50-390] 

Tennessee  Valley  Authority,  Watts  Bar 
Nuclear  Plant  Unit  1;  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  received  ft-om  Ms.  Jane  A.  Fleming 
(Petitioner),  dated  January  25,  1996, 
with  regard  to  the  Watts  Bar  Nuclear 
Plant  Unit  1  (Watts  Bar). 

The  Petitioner  requested  the 
Chairman  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC) 
implement  a  full  and  impartial  review 
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of  the  entire  licensing  process  for  the 
Watts  Bar  Nuclear  Plant,  operated  by  the 
Tennessee  Valley  Authority  (TVA  or 
Licensee!,  examining  both  the 
implementation  of  the  review 
procedures  used  by  the  NRC  staff  and 
the  validity  of  the  information  presented 
by  TVA.  The  Petitioner  requested  that 
the  Chairman  siispend  or  revoke  the 
low-powef  operating  license  for  Watts 
Bar  until  such  a  review  is  satisfactorily 
completed  and  the  issues  in  dispute  are 
resolved. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
decision  are  explained  in  the  enclosed 
"Director  Decision  Pursuant  to  10  CFR 
2.206."  (DD-96-11)  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  Local 
Public  Document  Room  for  the  Watts 
Bar  Nuclear  Plant  Unit  1,  located  at 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

A  copy  of  this  Decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  this  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
WiUiam  T.  RusseU, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Decision  Under  10  CFR  2.206 

/.  Introduction 

By  a  letter  dated  January  25, 1996,  to 
NRC  Chairman  Jackson,  Ms.  Jane 
Fleming  (Petitioner)  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  take  action  with  regard  to  the 
Watts  Bar  Nuclear  Plant,  Unit  1  (Watts 
Bar),  operated  by  the  Tennessee  Valley 
Authority  (TVA  or  Licensee). 
Specifically,  Petitioner  requested  that  a 
full  and  impartial  review  of  the  entire 
Watts  Bar  licensing  process  be 
conducted,  examining  the  review 
procediu-es  used  by  NRC  and  the 
validity  of  the  information  presented  by 
TVA,  and  that  the  low-power  license  for 
Watts  Bar  be  suspended  or  revoked  until 
such  review  is  completed  and  the  issues 
in  dispute  are  resolved.  Petitioner  also 
suggested  that,  if  the  Chairman  did  not 


choose  to  initiate  her  own  review,  the 
letter  be  considered  imder  §  2.206  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206).  Petitioner 
supplemented  the  January  25,  1996, 
letter  with  another  letter  dated  January 
30, 1996,  to  Chairman  Jackson. 

The  Commission  referred  the  letters  to 
me  for  treatment  as  a  Petition  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations. 

The  Petitioner  asserted  that  the  NRC 
staff  was  not  fully  aware  of  TVA's 
Ucense  commitments  and  adherence  to 
these  commitments  when  it  issued  a 
low-power  license  to  TVA  on  November 
9,  1995.  Specifically,  Petitioner  asserted 
that  a  letter  from  Stewart  D.  Ebneter, 
Regional  Administrator,  NRC  Region  II, 
to  OUver  Kingsley,  TVA,  dated  January 
12, 1996,  stated  that  there  were  open 
issues  regarding  the  radiation 
monitoring  system  for  Watts  Bar  when 
TVA  requested  an  operating  Ucense. 
Petitioner  asserted  that  this  raised  a 
question  about  the  conclusion  drawn  by 
the  NRC  staff  in  Supplement  16  to  the 
Watts  Bar  Safety  Evaluation  Report 
(SSER  16) '  issued  in  September  1995 
that  the  system  meets  the  acceptance 
criteria  of  the  Standard  Review  Plan  ^ 
and  is,  therefore,  acceptable.  Petitioner 
also  asserted  that  the  NRC  staff,  in  its 
Ucensing  review,  was  not  aware  of  the 
criteria  applicable  to  the  licensing  of 
Watts  Bar.  The  specific  bases  for  these 
assertions  involved  the  design, 
installation  and  testing  of  the  radiation 
monitors  at  Watts  Bar.  The  Petitioner 
also  briefly  refers  to  concerns  associated 
with  microbiologically  induced 
corrosion  (MIC)  and  security,  as  well  as 
a  concern  that  the  large  number  of 
deviations  described  in  the  SER 
supplements  documenting  the  NRC 
licensing  review  of  Watts  Bar  presents 
questions  about  the  current  state  of 
"rVA's  compliance  with  NRC 
requirements.  In  her  January  30th  letter. 
Petitioner  listed  the  deviations  &x»m 
SSERs  15,3  16,  and  16*  These 
deviations  are  associated  with  radiation 
monitors,  other  instruments,  and  fire 
protection. 


'  Supplement  16.  Safety  Evaluation  Roport  related 
to  the  operation  of  Watts  Bar  Nuclear  Plant,  Units 
1  and  2  (Docket  Nos.  50-390  and  50-391), 
September  1995.  NUREG-0847. 

2  Standard  Review  Plan  for  the  Review  of  Safety 
Analysis  Re[>orts  for  Nuclear  Power  Plants,  LWR 
Edition,  ]ulyri981.  NUREG-0800  (formerly  issued 
as  NUREG-75/087). 

'  Supplement  15,  Safety  Evaluation  Report  related 
to  the  operation  of  Watts  Bar  Nuclear  Plant,  Units 
1  and  2  (Docket  Nos.  50-390  and  50-391),  June 
1995.  NUREG-0847. 

*  Supplement  18.  Safety  Evaluation  Report  related 
to  the  operation  of  Watts  Bar  Nuclear  Plant,  Units 
1  and  2  (Docket  Nos.  50-390  and  50-391).  October 
1995.  NUREG-0847. 


On  the  basis  of  these  assertions. 
Petitioner  sought  a  full  review  of  the 
entire  Watts  Bar  licensing  process,  and 
suspension  or  revocation  of  the  Watts 
Bar  license  until  the  review  is 
completed. 

By  letter  dated  February  7, 1996, 1 
acknowledged  receipt  of  the  Petition, 
and  denied  Petitioner's  request  for 
immediate  suspension  or  revocation  of 
the  low-power  license.  By  letter  dated 
March  7, 1996,  the  NRC  staff  informed 
Petitioner  that  the  full-power  license  for 
Watts  Bar  was  issued  on  February  7, 
1996.  The  full-power  license  superseded 
the  low-power  Ucense  which  Petitioner 
requested  be  suspended  or  revoked. 
However,  the  NRC  staff  indicated  that  it 
would  continue  its  review  of  the 
Petition  and  would  take  whatever  action 
would  be  appropriate,  including 
suspension  or  revocation  of  the  full- 
power  Ucense,  if  warranted.  The  NRC 
staff  also  advised  Petitioner  that  the 
information  previously  provided  with 
respect  to  the  issues  on  MIC  and 
security  was  insufficient  to  permit 
evaluation  and  that  additional 
information  would  be  needed  to  enable 
these  matters  to  be  considered  pursuant 
to  10  CFR  2.206.  Petitioner  has  not 
provided  any  additional  information  on 
these  issues  so  these  issues  will  not  be 
further  considered  herein.' 

By  letter  dated  April  3,  1996,  the  NRC 
staff  informed  Petitioner  that  the  NRC 
did  not  intend  to  hold  an  informal 
public  hearing  regarding  this  Petition. 

By  letter  dated  March  7, 1996,  the 
NRC  staff  requested  that  TVA  respond 
to  the  NRC,  addressing  points  raised  in 
the  Petition.  TVA  responded  by  letter 
dated  April  8,  1996. 

I  have  completed  my  evaluation  of  the 
Petition.  As  explained  below.  Petitioner 
has  failed  to  provide  a  basis  to  warrant 
a  review  of  the  Watts  Bar  Ucensing 
process  and  has  failed  to  raise  any  safety 
concerns  that  would  warrant  suspension 
or  revocation  of  the  operating  Ucense  for 
Watts  Bar.  Thus,  PeUUoner's  request  is 
denied. 

n.  Background 

On  September  27,  1976,  TVA 
submitted  an  appUcation  for  an 
operating  Ucense  for  Watts  Bar, 
including  a  Final  Safety  Analysis  Report 
(FSAR)  which  described  the  design. 


'  In  her  Petition,  Petitioner  noted  that  she  had 
requested  that  the  NRC's  OfTice  of  Inspector  General 
(IG)  act  as  a  vehicle  regarding  certain  security 
issues.  In  late  1995.  prior  to  submitting  her  Petition, 
Petitioner  assisted  the  IG  in  pursuing  security 
concerns.  The  IG  forwarded  information  regarding 
the  concerns  to  the  NRC  sUff.  The  NRC  stafi 
evaluated  the  concerns  in  accordance  with 
Management  Directive  8.8,  "Management  of 
Allegations"  and  concluded  that  no  NRC  action  was 
warranted. 
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construction,  testing  and  operation  of 
the  plant.  The  NRC  staff  conducted  an 
extensive  review  ofTVA's  application. 
The  results  of  the  review  were 
documented  in  a  Safety  Evaluation 
Report^  (SERj.  TV'A  subsequently 
sub.nutted  90  amendments  to  the  FSAR 
which  the  NRC  staff  reviewed.  The  NRC 
staff  thereafter  issued  20  supplements  to 
the  SER  documenting  the  results  of  this 
review  In  addition,  the  staff  inspected 
\  anuus  aspects  of  the  design, 
construction,  and  testing  of  Watts  Bar, 
and  documented  the  results  in 
inspection  reports.  On  November  9, 

1995.  the  NRC  staff  issued  a  low-power 
operating  license  for  Watts  Bar  Unit  1, 
which  allowed  TVA  to  load  fuel  and 
operate  the  plant  up  to  a  maximum 
power  le\  el  of  5  percent.  On  January  30, 

1996,  the  NRC  staff,  and  TVA  attended 
the  NRC  Commission  meeting  to  discuss 
TV'.'K  s  readiness  to  operate  Watts  Bar 
I'nit  1  up  to  rated  power.  The 
Commission  subsequently  authorized 
the  NRC  staff  to  issue  a  full-power 
operating  license  for  Watts  Bar  Unit  1. 
The  full-power  license  was  issued  on 
February  7.  1996 

Toward  the  erid  of  the  Watts  Bar 
licensing  review  and  before  the 
submittal  of  the  Petition,  the  NRC  staff 
had  extensive  contact  with  Petitioner 
concerning  various  issues  associated 
with  Watts  Bar  By  letters  dated  July  27, 
August  22.  and  December  20.  1995, 
Petitioner  raised  issues  associated  with 
Watts  Bar.  including  public 
participation  in  the  Watts  Bar  licensing 
process  and  decommissioning  cost 
associated  with  Watts  Bar.  By  letters 
dated  .Augu.st  17  and  September  5, 1995, 
the  NRC  staff  responded  to  various 
issues  raised  by  her.  In  addition,  the 
NRC  staff  conducted  frequent 
conference  calls  with  Petitioner  to  gain 
a  better  understanding  of  the  issues  of 
concern  to  her,  and  to  explain  the 
results  of  the  NRC  staffs  ongoing 
assessment  of  these  concerns, 

///.  Discussion 

A.  Open  Inspection  Issues 

Petitioner  refers  to  a  letter  from 
Stewart  D.  Ebneter.  Regional 
Administrator.  NRC  Region  II  to  TVA 
dated  November  3, 1995.  Specifically, 
Petitioner  cites  the  following  language 
from  that  letter: 

The  problems  and  schedules  resulted  in 
System  90  [the  radiation  monitoring  system] 
being  the  last  of  the  major  systems  to  be 
completed  and  turned  over  to  the  operating 
staff  and  there  were  several  issues  still  open 


UMI 


'^Safety  Evaluation  Report  related  to  the  operation 
of  Watts  Bar  Nuclear  Plant,  Units  1  and  2  (Docket 
Nos.  50-390  and  50-391),  June  1982.  NUREG-0847. 


when  TVA  submitted  the  letter  to  NRC 
requesting  the  operating  license. 

Petitioner  contends  that  the  fact  that 
Mr.  Ebneter  acknowledges  open  issues 
associated  with  the  radiation  monitoring 
system  brings  into  question  the 
conclusion  by  the  NRC  staff  in  SSER  16 
that,  "the  process  and  effluent 
radiological  monitoring  and  sampling 
system  for  Watts  Bar  Unit  1  complies 
with  10  CFR  20.1302  and  General 
Design  Criteria  (GDC)  60.  63.  and  64." 

The  NRC  stafTs  evaluation  of  the 
process  and  effluent  radiological 
monitoring  and  sampling  system  is 
described  in  Section  11.5  of  SSER  16. 
The  conclusion  in  SSER  16  addresses 
the  system  as  described  by  TVA  in  the 
FSAR.  The  adequacy  of  implementation 
is  reviewed  by  NRC  inspectors,  and  the 
results  are  documented  in  inspection 
reports.  This  is  generally  an  effort  for 
which  the  NRC  regional  office  has 
responsibility.  As  implementation 
proceeds,  it  is  not  imcommon  for 
inspectors  to  identify  open  issues 
associated  with  implementation  that 
must  be  addressed  by  a  licensee.  For 
example,  there  was  an  issue  regarding 
training  of  TVA  personnel  on  the 
operation  of  the  radiation  monitoring 
system  at  Watts  Bar.  This  issue  was 
identi^ed  as  an  open  issue  during  an 
inspection  in  November  1995.  TVA 
agreed  to  complete  the  training  prior  to 
initial  criticality.  The  training  was 
subsequently  conducted,  and  the  open 
issue  was  closed  by  the  NRC  in  January 
1996.  Thus,  the  open  issues  referred  to 
in  Mr.  Ebneter's  letter  dated  November 
3,  1995,  are  part  of  the  normal  NRC 
licensing  process,  and  do  not  raise 
questions  about  the  conclusions  in 
SSER  16. 

In  January  1996,  the  NRC  conducted 
a  special  inspection  of  the  radiation 
monitors  at  Watts  Bar  (see  NRC 
Inspection  Report  50-390/96-01),  The 
inspection  focused  on  the  technical 
issues  raised  by  Petitioner.  The 
inspection  concluded  that  selected 
effluent  monitors  and  post  accident 
radiation  monitors  at  Watts  Bar  had 
been  calibrated  and  installed  in 
accordance  with  the  TVA's 
commitments,  and  the  installation  met 
NRC  requirements. 

hi  SSER  16,  the  NRC  staff  concluded 
that  design  and  testing  requirements  for 
the  process  and  effluent  radiological 
monitoring  and  sampling  system  for 
Watts  Bar  Unit  1  complied  with  10  CFR 
20.1302  and  GDCs  60,  63,  and  64.  In 
addition,  the  staff  conducted  numerous 
inspections  of  the  radiation  monitoring 
system  at  Watts  Bar.  Open  issues  were 
identified  and  resolved  to  the 
satisfaction  of  the  NRC  staff  before 


licensing,  enabling  the  NRC  staff  to 
conclude  that  the  installation  and 
testing  of  the  radiation  monitoring 
system  at  Watts  Bar  met  NRC 
requirements. 

B  Regulatory  Requirements  and 
Licensee  Commitments 

Petitioner  contends  that  the  NRC  staff 
was  not  fully  aware  of  TVA's"- 
commitments  and  TVA's  adherence  to 

those  commitments  when  the  NRC 
issued  the  low- power  license  for  Watts 
Bar.  Petitioner  further  asserts  that  the 
lack  of  understanding  resulted  from  a 
lack  of  adherence  to  NRC  procedures  or 
"misinformation"  provided  by  TVA,  or 
a  combination  of  both.  Petitioner  bases 
this  assertion  on  NRC  documents, 
including  SSER  16.  Petitioner  quotes  the 
following  from  SSER  16: 

On  the  basis  of  its  review,  the  staff 
concludes  that  the  process  and  effluent 
radiological  monitoring  and  sampling  system 
for  Watts  Bar  Unit  1  complies  with  10  CFR 
20.1302  and  GDCs  60,  63,  and  64  The  staff 
also  concludes  that  the  system  design 
conforms  to  the  guidelines  of  NUREG- 
0737. ..Item  II.F.l...RGs  1.21  and  4.15,  and 
applicable  guidelines  of  RG  1.97.  Thus,  the 
system  meets  the  acceptance  criteria  of  SRP 
Section  11.5  and  is,  therefore,  acceptable. 

Petitioner  contends  that  TVA  did  not 
implement  specific  guidelines  in 
Regulatory  Guide  (RG)  4.15  ^  and  ANSI 
N13,10^  at  Watts  Bar.  and  that  there  is 
no  indication  that  the  NRC  staff 
approved  deviations  from  these 
guidelines. 

RG  4. 15  describes  a  method 
acceptable  to  the  NRC  staff  for  designing 
a  program  to  assure  the  quality  of  the 
results  of  measurements  of  radioactive 
material  in  the  effluents  and 
environment  outside  of  nuclear  faciUties 
during  normal  operation.  ANSI  N13.10 
is  an  industry  standard  which  provides 
guidance  for  instrumentation  used  to 
continuously  monitor  radioactive 
effluents. 

Petitioner  also  contends  that  RG  1.21 ' 
and  ANSI  N13.1  'o  have  not  been  met  at 
Watts  Bar.  RG  1.21  provides  methods 
acceptable  to  the  NRC  staff  for 
measuring  and  reporting  radioactivity  in 
effluents  from  nuclear  power  plants. 


'  Regulatory  Guide  4.15,  Revision  1,  Quality 
Assurance  for  Radiological  Monitoring  Programs 
(Normal  Operations) — Effluent  Streams  and  the 
Environment,  February  1979. 

•ANSI  N13.10-1974,  Specification  and 
Performance  of  On-Site  Instrumentation  for 
Continuously  Monitoring  Radioactivity  in  Effluents. 

'Regulatory  Guide  1.21,  Revision  1,  Measuring, 
Evaluating,  and  Reporting  Radioactivity  in  Solid 
Wastes  and  Releases  of  Radioactive  Materials  in 
Liquid  and  Gaseous  Effluents  for  Light-Water- 
Cooled  Nuclear  Power  Plants,  June  1974. 

10  ANSI  N13.1-1969,  Guide  to  Sampling  Airborne 
Radioactive  Materials  in  Nuclear  Facilities. 
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ANSI  N13.1  is  an  industry  standard 
which  provides  guidance  for  sampUng 
airborne  radioactivity  in  nuclear 
facilities. 

The  requirements  that  must  be  met 
before  a  plant  can  be  licensed  are 
defined  in  NRC  regulations,  including 
the  General  Design  Criteria  in  10  CFR 
Part  50,  Appendix  A.  General  Design 
Criteria  (GDCs)  60,  63,  and  64,  address 
the  radiation  monitoring  systems. 

Over  the  years,  the  NRC  staff  has 
prepared  a  number  of  guidance 
documents,  such  as  Regulatory  Guides, 
that  describe  methods  which  are 
acceptable  to  the  staff  for  meeting  the 
requirements  in  the  regulations. 
However,  except  for  a  few  Regulatory 
Guides  that  are  specifically  referenced 
in  a  regulation  or  referenced  in  or 
incorporated  into  a  license,  these 
documents  do  not  constitute 
requirements.  RG  4.15  contains  the 
following  statement: 

Regulatory  Guides  are  issued  to  describe 
and  malce  available  to  the  public  methods 
acceptable  to  the  NRC  staff  of  implementing 
sjjecific  parts  of  the  Commission's 
regulations,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems  or 
postulated  accidents,  or  to  provide  guidance 
to  applicants.  Regulatory  Guides  are  not 
substitute*  for  regulations,  and  compliance 
with  them  is  not  required. 

In  addition,  the  industry  has 
developed  many  documents,  such  as 
ANSI  Standards,  in  which  methods  are 
described  for  meeting  certain 
requirements  contained  in  the 
regulations.  To  varying  degrees,  the 
NRC  staff  has  endorsed  these  documents 
as  providing  acceptable  methods  for 
meeting  the  regulations.  But  again, 
adherence  to  these  guidance  documents 
is  not  mandatory. 

As  an  applicant  develops  the  design 
of  a  system  such  as  the  radiation 
monitoring  system,  it  may  chose  to 
"commit"  to  one  or  more  of  these  NRC 
or  industry  reference  dociunents.  If  an 
applicant  commits  to  a  dociunent,  then 
it  should  satisfy  the  guidelines 
contained  in  the  document  or  request 
authorization  from  the  NRC  staff^  for  a 
"deviation."  The  NRC  staff  specifically 
approves  or  denies  each  deviation 
requested. 

However,  an  applicant  may  choose 
not  to  commit  to  a  specific  document, 
but  may  instead  choose  an  alternative 
approach  to  meeting  a  regulatory 
requirement.  When  an  applicant 
chooses  to  do  this,  the  NRC  staff  must 
evaluate  the  alternative  approach  to 
determine  if  it  meets  the  regulation.  The 
design  of  each  nuclear  power  plant, 
including  commitments  and  alternative 
approaches,  is  described  in  the  FSAR 
specific  to  each  plant  and  prepared  by 


the  applicant,  and  submitted  to  the  NRC 
for  review. 

The  NRC  staffs  review  of  an 
apphcation  is  guided  by  the  Standard 
Review  Plan  (NUREG-O800).  However, 
like  Regulatory  Guides,  the  Standard 
Review  Plan  imposes  no  requirements. 
Each  section  of  the  Standard  Review 
Plan  contains  the  following  statement, 
"Standard  review  plans  are  not 
substitutes  for  regulatory  guides  or  the 
Commission's  regulations  and 
comphance  with  them  is  not  required." 

As  the  NRC  staff  reviews  an 
application,  the  reviewer  will  often  use 
the  guideUnes  contained  in  a  Regulatory 
Guide  or  ANSI  standard  as  a  measure  of 
whether  the  appUcation  complies  with 
the  regulations.  In  such  cases,  the 
reviewer  will  often  attempt  to  determine 
whether  the  apphcation  satisfies  the 
intent  of  the  guidelines  in  a  Regulatory 
Guide  or  ANSI  standard.  This  does  not 
mean  that  the  Regulatory  Guide  or  ANSI 
standard  becomes  a  requirement  or  a 
commitment,  and  it  does  not  mean  that 
the  apphcation  must  meet  every 
guideline  in  the  standard  to  be  found 
acceptable. 

The  radiation  monitoring  system  at 
Watts  Bar  must  comply  with  GDCs  60, 
63,  and  64.  hi  addition,  TVA  has 
committed  to  Regulatory  Guides  1.21, 
1.68  (Revision  2),"  and  1.97  (Revision 
2)  '2  which  address,  at  least  in  part,  the 
radiation  monitoring  system. '^  More 
importantly  in  the  context  of  this 
Petition,  TVA  has  specifically  stated 
that  it  is  not  committed  to  RG  4.15. 

Petitioner  asserts  that  the  statement  in 
SSER  16  quoted  above  commits  TVA  to 
comply  with  RG  4.15.  Petitioner  further 
asserts  that  this  assumed  commitment 
requires  that  TVA  also  meet  all  of  the 
guidelines  contained  in  ANSI  N13.10 
because  ANSI  N13.10  is  referenced  in 
RG  4.15.  Petitioner  contends  that,  if  any 
guideline  in  RG  4.15  or  ANSI  N13.10  is 
not  met,  TVA  must  submit  a  request  for 
a  deviation  to  the  NRC  staff  for 
approval. 

These  assertions  are  in  error  for  the 
following  two  reasons. 

First,  TVA  has  explicitly  stated  in  a 
letter  dated  July  21.  1995  (referenced  on 
page  11-1  of  SSER  16),  that  it  is  not 
committed  to  RG  4.15,  although  TVA 


' '  Regulatory  Guide  1.68.  Revision  2,  Initial  Test 
Program  for  Water-Cooled  Reactor  Power  Plants, 
August  1978. 

"Regulatory  Guide  1.97,  Revision  2, 
Instrumentation  for  Light-Water-Cooled  Nuclear 
Power  Plants  to  Assess  Plant  Conditions  During  and 
Following  an  Accident,  December  1980. 

I' Although  Petitioner  contends  that  TVA  has  not 
satisfied  RG  1.21  and  ANSI  N13.1,  Petitioner 
provides  no  basis  for  this  assertion.  In  fact,  the  NRC 
staff  has  determined  that  Watts  Bar  satisfies  RG 
1.21.  TVA  has  not  committed  to  meet  ANSI  N13.1 
and  there  is  no  requirement  that  it  do  so. 


noted  that  Watts  Bar  "generally  agrees 
with  and  satisfies  the  intent  of  RG  4.15 
•  •  *."  Accordingly,  the  TVA 
application  was  not  reviewed  to  assure 
adherence  to  RG  4.15.  Rather,  the 
application  was  reviewed  to  assure  that 
regulatory  requirements  and  guidance  to 
which  TVA  did  commit  were  satisfied. 
On  page  11-28  of  SSER  16,  the  NRC 
staff  states:  "The  staff  finds  that  the 
radiation  monitoring  system  for  Watts 
Bar  Unit  1  meets  the  intent  and  purpose 
of  RG  4.15,  with  respect  to  quaUty 
assurance  provisions  for  the  system." 
This  statement  in  SSER  16  is  an 
acknowledgement  of  and  agreement 
with  TVA's  statement  that  Watts  Bar 
generally  meets  the  intent  of  RG  4.15. 
However,  the  NRC  staff  did  not  review 
Watts  Bar  to  the  standards  of  RG  4.15, 
and  strict  adherence  to  RG  4.15  was  not 
required. 

Second,  even  if  TVA  were  committed 
to  RG  4.15,  that  would  not  commit  TVA 
to  ANSI  N13.10  merely  because  it  is 
referenced  in  RG  4.15.  RG  4.15 
specifically  states: 

Guidance  on  principles  and  good  practices 
in  the  monitoring  process  itself  and  guidance 
on  activities  that  can  effect  [sic]  the  quality 
of  monitoring  results  *   *   •  are  outside  the 
scope  of.this  guide.  However,  some 
references  are  provided  to  documents  that  do 
provide  some  guidance  in  these  areas  (43 
separate  references  are  cited  in  the  guide]. 
The  citation  of  these  references  does  not 
constitute  an  endorsement  of  all  of  the 
guidance  in  these  documents  by  the  NRC 
staff.  Rather,  these  references  are  provided  as 

sources  of  information  to  aid  the  licensee 

•  *   • 

Petitioner  identifies  three  technical 
issues  as  a  basis  for  the  assertion  that 
ANSI  N13.10  was  not  met.  As  described 
above,  TVA  is  not  required  to  meet 
ANSI  N13. 10.  The  NRC  staff  has 
reviewed  the  radiation  monitoring 
system  and  inspected  its 
implementation.  The  system  satisfies 
NRC  requirements. 

Tiius,  RG  4.15  and  ANSI  N13.10, 
which  Petitioner  contends  were  not 
implemented  at  Watts  Bar,  are  not 
commitments,  and  TVA  was  not 
required  to  implement  these  guideUnes 
or  to  request  deviations  from  them.  TVA 
documented  the  fact  that  it  was  not 
committed  to  RG  4.15.  and  the  NRC  staff 
was  aware  of  this,  as  is  indicated  by  the 
language  referred  to  above  from  SSER 
16. 

The  NRC  staff  acknowledges  that  the 
language  in  SSER  16  that  Watts  Bar 
"conforms"  to  RG  4.15  could  cause 
confusion.  Accordingly,  the  NRC  staff 
attempted  to  clarify  in  SSER  20  '*  the 


'♦Supplement  20.  Safety  Evaluation  Report 
related  to  the  operation  of  Watts  Bar  Nuclear  Plant, 
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conclusion  reached  in  SSER  16.  In  SSER 
20.  the  NRC  staff  explicitly 
acknowledged  that  TVA  was  not 
committed  to  RG  4.15.  ANSI  N13.1.  or 
ANSIN13.10  The  NRC  staff  clarifjed 
that  Watts  Bar  meets  the  intent  of  RG 
4.15  with  rpspect  to  quality  assurance 
provisions  for  the  radiation  monitoring 
system.  The  NRC  staff  revised  the 
statement  in  SSER  16  cited  above  to 
read; 

The  staff  also  concludes  that  the  system 
design  conforms  to  the  guidelines  of 
hnjREG-0737  (TMI  Action  Plan  U.F.I. 
Attachment  1  and  2),  RG  1.21,  and  applicable 
guidelines  of  RG  1.97  (Revision  2).  The  staff 
further  concludes  that  the  system  design 
meets  the  intent  and  purpose  of  RG  4.15. 

As  stated  in  SSER  20.  the  NRC  staff 
has  concluded  that  the  radiation 
monitoring  system  at  Watts  Bar  meets 
the  "intent  and  purpose"  of  RG  4.15. 
The  intent  and  purpose  of  RG  4.15  is  to 
provide  an  acceptable  method  to 
comply  with  applicable  NRC 
requirements  However,  as  discussed 
above,  alternatives  to  RG  4.15  may  also 
be  found  to  be  acceptable  in  meeting 
this  intent  and  purpose  of  RG  4.15  (i.e., 
compliance  with  applicable  NRC 
requirements).  In  its  review  of  Watts 
Bar.  the  NRC]  staff  has  concluded  that 
applicable  NRC  requirements  have  been 
satisfied  while  not  necessarily 
conforming  to  all  the  details  of  RG  4.15. 
Thus,  although  the  staffs  conclusion  in 
SSERs  16  and  20  could  have  been 
clearer,  as  explained  above.  TVA  did 
not  c  ommit  to  RG  4.15.  For  these  same 
rea.sons,  Petitioner's  assertions  provide 
no  basis  to  conclude  that  TVA  provided 
"misinformation"  in  this  area.  Rather, 
the  NRC  staff  properly  evaluated  the 
radiation  monitoring  system  at  Watts 
Bar  and  correctly  determined  that  the 
applicable  regulatory  requirements  were 
satisfied  prior  to  licensing. 

C.  Deviations  From  Regulatory  Guides 

By  letter  dated  January  30.  1996, 
Petitioner  submitted  a  list  of  deviations 
from  Regulatory  Guides  that  Petitioner 
extracted  from  the  Watts  Bar  SER  and 
supplements.  Petitioner  questioned 
whether  an  overall  review  of  the 
aggregate  effect  of  the  deviations  had 
been  performed  for  Watts  Bar. 

Facn  deviation  is  reviewed  by  the 
NRC  staff  and.  if  found  to  be  acceptable, 
is  approved  m  an  SER.  It  should  be 
noted  that  a  deviation  is  an  alternative. 
.Approval  of  a  deviation  does  not  suggest 
that  a  lesser  safety  standard  has  been 
applied.  The  NRC  staff  reviews  each 
program  area  described  in  the  FSAR, 
and  related  regulatory  documents  to 


UMI 


Units  1  and  2  (OoctLet  Nos.  SO-390  and  50-391), 
February  1996.  NnjREG-oa47 


ensure  that  the  program  comphes  with 
regulatory  requirements.  That  review 
includes  an  assessment  of  the  impact  of 
any  deviations  requested  by  a  Licensee. 
Thus,  the  integrated  impact  of  any 
requested  deviations  on  a  program  is 
considered  as  part  of  the  review  of  that 
program. 

Accordingly,  the  concern  raised  by 
Petitioner  regarding  the  overall  effect  of 
the  deviations  approved  at  Watts  Bar 
has  not  raised  a  safety  issue  that  would 
warrant  suspension  or  revocation  of  the 
operating  license  for  Watts  Bar. 

Accordingly,  Petitioner  has  not 
provided  a  basis  to  warrant  a  review  of 
the  Watts  Bar  Ucensing  process,  nor  has 
Petitioner  identified  a  safety  concern 
that  would  warrant  suspension  or 
revocation  of  the  operating  license  for 
Watts  Bar. 

IV.  CONCLUSION 

The  institution  of  proceedings  in 
accordance  with  10  CFR  2.206,  as 
requested  by  Petitioner,  is  appropriate 
only  where  substantial  safety  issues 
have  been  raised.  See  Consolidated 
Edison  Company  of  New  York  (Indian 
Point  Units  1,  2  and  3),  CLI-75-8,  2 
NRC  173, 175  (1975),  and  Washington 
Public  Power  System  [WPPS  Nuclear 
Project  No.  2),  DD-84-7, 19  NRC  899, 
923  (1984).  This  is  the  standard  I  have 
applied  to  the  Petition.  Petitioner  has 
not  raised  any  substantial  safety 
concerns  with  regard  to  Watts  Bar. 
Therefore,  Petitioner's  request  to  revoke 
or  suspend  the  operating  license  for 
Watts  Bar  is  denied. 

A  copy  of  this  Decision  will  also  be 
filed  with  the  Secretary  for  the 
Commission's  review  as  provided  in  10 
CFR  2.206(c)  of  the  Commission's 
regulations. 

As  provided  by  this  regulation,  the 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
E>ecision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  RusseU, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  96-21285  Filed  a-20-96;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET  , 

B  u  dg«t  Analysis  Branch; 
Sequestration  Updata  Report 

AGENCY:  Budget  Analysis  Branch,  Office 
of  Management  and  Budget. 


ACTION:  Notice  of  Transmittal  of 
Sequestration  Update  Report  to  the 
President  and  Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Chellaraj.  Budget  Analysis 
Branch— 202/395-3674. 

Dated:  August  13, 1996. 
John  B.  Arthur, 

Associa  te  Director  for  A  dm  inistration . 

[PR  Doc  96-21135  Filed  8-20-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-22146:  34-37578;  812-10072] 

Allied  Capital  Lending  Corporation,  et 
al.;  Notice  of  Application 

August  15.  1996. 

AGENCY;  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  "Act")  and 
the  Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"). 

APPLICANTS:  Allied  Capital  Lending 
Corporation  ("Lending"),  Allied  Capital 
Advisers.  Inc.  ("Advisers"),  Allied 
Capital  SBLC  Corporation  ("Subsidiary 
I"),  and  Allied  Capital  Credit 
Corporation  ("Subsidiary  11."  and  with 
Subsidiarv'  I,  the  "Subsidiaries"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  12(d)(1),  18(a), 
55(a),  60  and  61(a)  of  the  Act,  under 
section  57(c)  of  the  Act  for  an 
exemption  from  sections  57(a)  (1),  (2), 
and  13)  of  the  Act,  and  under  sections 
57(a)(4)  and  57(i)  of  the  .^ct  and  rule 
17d-l  thereunder  permitting  certain 
joint  transactions.  Order  also  requested 
under  section  12(h)  of  the  Exchange  Act 
for  an  exemption  from  section  13(a)  of 
the  Exchange  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  Lending  to 
form  two  new  subsidiaries  and  engage 
in  certain  joint  transactions  with  such 
new  subsidiaries  or  certain  companies 
in  which  Lending  or  its  subsidiaries 
have  invested.  The  order  also  would 
permit  modified  asset  coverage 
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requirements  for  Subsidiary  I 
individuallv  and  Lending  and  its 
subsidiaries  on  a  consolidated  basis.  In 
addition,  the  order  would  deem  the  - 
capital  stock  of  the  Subsidiaries  to  be 
secunties  issued  by  eligible  portfolio 
companies  for  purposes  of 
characterizing  assets  under  section  55la) 
of  the  Act.  Furthermore,  the  order 
would  permit  Lending  and  its 
subsidiaries  to  file  Exchange  Act  reports 
on  a  consolidated  basis. 
FILING  DATES:  The  apphcation  was  filed 
on  April  2,  1996  and  amended  on  Mav 
21,  1996,  July  16,  1996,  and  August  14, 
1996 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  9.  1996.  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretarv.  SEC,  450  5th 
Street,  N,W.,  Washington,  DC.  20549. 
Applicants,  c/o  Allied  Capital  Advisers, 
Inc.,  1666  K  Street,  N.W.,  9th  Floor, 
Washington.  DC  20006-2803, 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Special  Counsel,  at 
(202)  942-0563,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Pubhc  Reference  Branch. 

Applicants'  Representations 

1.  Lending  is  a  registered  closed-end 
management  investment  company  that 
has  elected  to  be  regulated  as  a  business 
development  company  (a  "BDC")  and 
has  been  approved  by  the  Small 
Business  Administration  (the  "SBA")  to 
participate  as  a  small  business  lending 
company  (a  "SBLC")  in  the  SBA's 
guaranteed  loan  program  (the  "7(a)  Loan 
Program")  pursuant  to  section  7(a)  of 
the  Small  Business  Administration  Act 
of  1958  (the  "Small  Business  Act").  As 
an  SBLC,  Lending  makes  loans  (the 
"7(a)  Loans")  that  are  partially 
guaranteed  by  the  SBA. 


2.  Until  November  23,  1993,  Lending 
was  a  wholly-owned  subsidiary  of 
AUied  Capital  Corporation  ("Alhed  I"). 
On  that  date,  the  initial  public  offering 
of  Lendings  shares  commenced.  In 
1993,  the  SEC  issued  an  order  (the 
"1993  Order")  permitting  Allied  I  and 
Lending  to  engage  in  certain  joint 
transactions  in  cormection  with  the 
initial  pubUc  offering.'  Currently,  Alhed 
I  owms  28.3%  of  the  issued  and 
outstanding  shares  of  Lending.  Pursuant 
to  a  condition  of  the  1993  Order,  Alhed 

1  has  agreed  to  divest  itself  of  all  its 
remaining  shares  of  Lending  by 
December  31, 1998, 

3.  Advisers  is  a  registered  investment 
adviser.  Until  December  31,  1990, 
Advisers  was  a  wholly-owned 
subsidiary  of  Allied  I.  On  that  date, 
Alhed  I  distributed  all  the  shares  of 
Advisers  to  AlHed  I's  shareholders. 
Advisers  currently  acts  as  investment 
adviser  to  Lending  and  Allied  I  as  well 
as  to  one  other  BDC,  two  real  estate 
investment  trusts,  and  two  ventiu^ 
capital  limited  partnerships.  Advisers 
may  have  investment  adviscwy 
agreements  with  the  Subsidiaries  in  the 
future.  The  investments  of  these  entities 
consist  largely  of  loans  to  and 
investments  in  small,  privately  owned 
businesses. 

4.  The  ACLC  Limited  Partnership  (the 
"Limited  Partnership")  participates  in 
the  SBA's  Certified  Development 
Company  Program  (the  "504  Loan 
Program;"  loans  generated  thereunder 
are  the  "504  Loans")  and  generates 
supplemental  loans,  not  guaranteed  by 
the  SBA,  to  accompany  Lending's  7(a) 
Loans  (the  "7(a)  Companion  Loans"). 
Because  SBA  regulations  prevent 
Lending,  as  an  SBLC,  from  making  these 
loans,  Lending  formed  the  Limited 
Partnership,  retaining  99%  ov^mership 
and  acting  as  general  partner,  to 
generate  504  Loans  and  7(a)  Companion 
Loans  without  violating  such 
regulations. 

5.  Each  Subsidiary  is  a  closed-end 
management  investment  company,  and 
each  intends  to  file  an  election  to  be 
regulated  as  a  BEX3.  Each  Subsidiary 
will  be  a  wholly-owmed  subsidiary  of 
Lending  following  the  proposed 
reorganization  of  Lending  and  the 
Limited  Partnership  into  a  parent  with 
two  corporate  subsidiaries  structure  (the 
"Reorganization").  Subsidiary  I  will 
become  an  SBLC  and,  as  such,  will 
participate  in  the  7(a)  Loan  Program. 
Subsidiary  n  wrill  participate  in  the  504 
Loan  Program  and  will  generate  7(a) 


Companion  Loans,  as  well  as  other  noa- 
SBA  guaranteed  loans. ^ 

6.  The  7(a)  Loan  Program  provides 
funds  to  small  businesses  for  almost  any 
Intimate  business  purpose.  The  504 
Loan  Program  provides  long-term 
financing,  partially  guaranteed  by  the 
SBA,  of  fixed  assets.  The  504  Loan 
Program  is  more  restrictive  than  the  7(a) 
Loan  Program  because  504  Loans  must 
be  secured  by  a  purchase  money 
mortgage  on  the  fixed  assets  of  the 
borrower.  TTie  504  Loan  Program  is 
administered  through  certified 
development  companies  (the  "CDCs"), 
which  are  hcensed  by  the  SBA.  CDCs 
are  non-profit  organizations  that  can  be 
sponsored  either  by  private  interests  or 
by  state  and  local  governments.  A  loan 
in  the  504  Loan  Program  requires  the 
participation  of  a  private  lender,  such  as 
the  Limited  Partnership,  a  CDC,  and  a 
quahfied  small  business.  The  CDC, 
through  the  SBA,  provides  a  second 
mortgage,  and  the  private  lender 
provides  the  first  mortgage. 

7.  The  SBLC  regulations,  as  revised  as 
of  March  1,  1996,  prohibit  an  SBLC  from 
participating  in  loans  other  than  imder 
the  7(a)  Loan  Program.  Therefore, 
Lending  proposes  to  transfer  all  or 
substantially  all  its  assets  (except  its 
ownership  interests  in  the  Limited 
Partnership),  including  its  SBLC  Ucense, 
and  liabilities  to  Subsidiary  I  as  a 
capital  contribution  in  exchange  for 
100%  of  Subsidiary  I's  common  stock. 
Lending  also  proposes  to  transfer  all  its 
ownership  interests  in  the  Limited 
Partnership  to  Subsidiary  II  as  a  capital 
contribution  in  exchange  for  100%  of 
Subsidiary  IPs  common  stock  and  to 
cause  Subsidiary  II  to  purchase  the 
remaining  1%  limited  partnership 
interest  from  the  owTier  thereof  and  to 
cause  the  dissolution  and  winding  up  of 
the  Limited  Partnership,  which  will 
entail  the  transfer  of  all  the  Limited 
Partnership's  assets  and  habilities  to 
Subsidiary  II. 

8.  Subsidiary  I  and  Subsidiary  11  will 
in  effect  succeed  to  the  ciurent 
operations  of  Lending  and  the  Limited 
Partnership,  respectively,  following  the 
Reorganization.  Subsidiary  I  will 
become  an  SBLC  and  will  participate  as 
such  in  the  7(a)  Loan  Program,  and 
Subsidiary  II  will  generate  7(a) 
Companion  Loans  and  will  participate 
in  the  504  Loan  Program.  Lending  will 
not  directly  participate  in  any  SBA- 
guaranteed  loan  programs  under  the 
proposed  structure,  although  it  will 
maintain  ownership  of  the  Subsidiaries 


'  Allied  Capital  Corporation,  Investment 
Company  Act  Release  Nos.  19810  (Oct.  22.  1983) 
(notice)  and  19880  (Nov.  17.  1993)  (order). 


'The  SBLC  program  was  closed  to  new 
applicants  in  1982,  but  Lending  may  transfer  its 
SBLC  license  to  Subsidiary  I  with  the  consent  of  the 
SBA. 
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and  will  raise  capital  to  finance  the 
Subsidiaries  as  needed  as  well  as  its 
own  non-SBA  guaranteed  lending 
activities 

9  One  or  both  of  the  Subsidiaries  may 
enter  into  an  investment  advisory 
agreement  with  Advisers.  Upon  the 
effectiveness  of  such  an  investment 
advisory  agreement.  .Advisers  will  not 
collect  any  fee  to  which  it  maty 
otherwise  be  entitled  under  its 
investment  advisorv  agreement  with 
Lending  with  respect  to  the  portion  of 
Lendings  assets  represented  by  the 
value  of  Lending  s  continuing 
investment  in  that  Subsidiary. 

Applicants'  Legal  Analysis 

Section  61c) 

1  Applicants  request  relief  under 
section  6lc)  of  the  Act  from  sections 

12(d)(1).  18(a),  55(a),  60,  and  61(a). 
Section  6(c)  authorizes  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
.•\ct  if,  and  to  the  extent  that,  such 
exemption  is  necessary  or  appropriate 
m  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Z   Since  each  Subsidiary  will  be 
wholly-owned  by  Lending,  any  activity 
carried  on  by  it  will  have  the  same 
economic  effect  on  Lending 
shareholders  as  it  would  if  carried  on 
liirectly  by  Lending  Applicants  believe 
that  the  public  interest  will  not  be 
harmed  by  the  granting  of  the  requested 
exemptions,  while  the  interest  of 
Lending  and  its  shareholders  will  be 
enhanced. 

Sections  12(d)(1)  and  60 

1   Section  12(d)(1)  makes  it  unlawful 
for  any  registered  investment  company 
to  purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
company  and  for  any  investment 
company  to  purchase  or  otherwise 
acquire  any  security  issued  by  any 
registered  investment  company,  if  the 
acquiring  company  immediately  after 
such  purchase  or  acquisition  owns  more 
than  the  amounts  of  securities  specified 
m  that  section.  Section  60  makes  section 
12  applicable  to  a  BDC  to  the  same 
extent  as  if  it  were  a  closed-end 
management  investment  company 
registered  under  the  Act. 

2.  The  purchase  of  voting  stock  in  a 
Subsidiar,  by  Lending,  both  pursuant  to 
the  Reorganization  and  thereafter, 
would  violate  section  12.  Similarly,  a 
subsequent  contribution  to  capital  of  a 
Subsidiary  by  Lending  might  be  deemed 
to  violate  section  12  to  the  extent  such 
contribution  otherwise  constitutes  the 


acquisition  of  a  security  issued  by  the 
Subsidiary.  In  addition,  the  making  of 
loans  or  advances  by  Lending  or  a 
Subsidiary  (a  "Fund")  as  lender,  to 
another  Fund,  as  borrower,  might  be 
deemed  to  violate  section  12  if  such 
loans  or  advances  were  viewed  as 
purchases  by  the  lender  of  the  securities 
of  the  borrower. 

3.  Accordingly,  applicants  request  an 
order  exempting  the  acquisition  by 
Lending  of  any  securities  of  either 
Subsidiary  and  the  acquisition  by  either 
Subsidiary  of  any  securities 
representing  indebtedness  of  Lending, 
to  the  extent  that  such  transactions 
would  not  be  prohibited  if  each 
Subsidiary  were  deemed  to  be  part  of 
Lending  and  not  a  separate  company, 
from  section  12(d)(1). 

Sections  18(a)  and  61(a) 

1.  Section  18(a)  makes  it  unlawful  for 
any  closed-end  company  to  issue  any 
class  of  senior  security  unless  such 
company  complies  wdth  the  asset 
coverage  set  forth  in  that  section.  "Asset 
coverage"  is  defined  in  section  18(h)  to 
mean  the  ratio  which  the  value  of  the 
total  assets  of  the  issuer,  less  all 
liabilities  and  indebtedness  not 
represented  by  senior  securities,  bears  to 
the  aggregate  amount  of  senior  securities 
representing  indebtedness  of  such 
issuer.  Section  18(k)  makes  certain  of 
the  asset  coverage  requirements  of 
section  18(a)  inapplicable  to  investment 
companies  operating  under  the  Small 
Business  Investment  Act  of  1958  (the 
"1958  Act").  Section  61(a)  makes 
section  18  applicable,  with  certain 
modifications,  to  a  BDC  to  the  same 
extent  as  if  it  were  a  closed-end 
company  registered  under  the  Act. 

2.  Applicants  believe  that  a  question 
exists  as  to  whether  Subsidiary  I  may 
rely  on  section  18(k)  to  be  excepted 
from  the  asset  coverage  and  other 
requirements  of  section  18(a),  as 
modified  by  section  61(a).  As  the 
successor  to  Lending's  SBLC  license 
upon  consummation  of  the 
Reorganization,  Subsidiary  I  will  be  an 
investment  company  operating  under 
the  1958  Act  to  the  extent  that  Title  V 
of  the  1958  Act  authorizes  and  sets  forth 
the  United  States  government  guarantee 
of  the  7(a)  Loans,  an  essential  part  of  an 
SBLC's  business.  The  statutory  authority 
for  the  7(a)  Loan  Program  itself  is 
contained,  however,  within  the  Small 
Business  Act,  which  is  technically 
distinct  from,  although  codified  in  large 
part  together  with,  the  1958  Act  cited  in 
section  18(k)  of  the  Act. 

3.  Applicants  believe  that  the 
rationale  for  the  exemption  contained  in 
section  18(k)  is  that  the  SBA's 
substantive  regulation  of  permissible 


leverage  of  an  SBA-licensed  investment 
company  is  an  effective  substitute  for 
the  SEC's  substantive  regulation  of 
required  asset  coverage  for  each  class  of 
senior  security  issued  by  a  registered 
closed-end  company  or  a  BDC.  As  both 
SBICs  and  SBLCs  are  SBA-licensed 
investment  companies,  both  tvpes  of 
entities  are  subject  to  the  SBA's 
substantive  regulation  of  permissible 
leverage  in  their  capital  structure.  An 
SBIC  with  outstanding  "Leverage  "  may 
not  incur  any  secured  third-party  debt 
or  refinance  any  debt  with  secured 
third-party  debt  without  prior  written 
approval  of  the  SEA  if  the  SBlC's 
"Leverage  ■  exceeds,  and  if  the  SBIC's 
total  outstanding  borrowings  (not 
including  "Leverage")  would  exceed, 
specified  percentages  of  its 
"Leverageable  Capital". ^  An  SBLC  may 
not  issue  any  securities  (including  debt 
securities)  without  prior  written 
approval  of  the  SBA."  Applicants 
believe  that  an  SBLC  is  subject  to  more 
restrictive  capital  structure  regulation 
by  the  SBA  than  an  SBIC  is  because  the 
issuance  of  all  debt  securities  is 
regulated  by  the  SBA  in  the  case  of  an 
SBLC,  while  only  secured  third-party 
debt  is  regulated  in  the  case  of  an  SBIC. 

4,  Applicants  wish  to  avoid  any 
questions  about  their  compbance  with 
section  18(a),  as  modified  by  section 
61(a).  Accordingly,  applicants  request 
an  exemption  from  sections  18(a)  and 
61(a)  to  treat  borrowings  by  Subsidiary 
I  as  liabilities  and  indebtedness  not 
represented  by  senior  securities  in 
applying  the  asset  coverage 
requirements  of  section  18(a),  as 
modified  by  section  61(a).  to  Subsidiary 
I  individually  and  to  Lending  and  the 
Subsidiaries  on  a  consolidated  basis. 

Section  55(a) 

1.  Section  55(a)  makes  it  unlawful  for 
a  BDC  to  acquire  any  assets  (with 
certain  exceptions)  unless,  at  the  time 
the  acquisition  is  made,  assets  described 
Ln  paragraphs  (1)  through  (6)  thereof 
("Qualifv'ing  Assets"!  represent  at  least 
70  percent  of  the  value  of  its  total  assets 
other  than  assets  described  in  paragraph 
(7)  thereof  Paragraphs  (1)  through  (4)  of 
section  55(a)  describe  Qualifying  Assets 
which  are  either  securities  of  an  eligible 
portfolio  company  within  the  meaning 
of  section  2(a)(46J  or  securities  of  an 
issuer  described  in  subparagraphs  (A) 
and  (B)  of  section  2(a)(46).  but  which 
may  not  be  an  eligible  portfolio 
company  [i.e.,  may  not  satisfy  one  of  the 
three  alternative  criteria  of 
subparagraph  (C)  of  section  2(a)(46)). 
Subparagraph  (B)  of  section  2(a){46) 


'  See  15  C.F.R.  §  107.550(b)  (1996). 
*  See  15  C.F.R.  §  120.470(b)(5)  (1996). 
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disqualifies  from  the  definition  of 
eligible  portfolio  company  both  an 
investment  company  as  defined  in 
section  3  (with  the  exception  of  one 
category  of  such  companies)  and  a 
company  which  would  be  an 
investment  company  except  for  the 
exclusion  from  tiie  definition  of 
investment  company  in  section  3(c). 
The  exception  firom  this  disqualification 
applies  to  "a  small  business  investment 
company"  hcensed  by  the  SBA  to 
operate  under  the  1958  Act  that  is  a 
wholly  owned  subsidiary  of  a  BDC. 

2.  Applicants  believe  that  a  literal 
reading  of  section  2(a](46)(B)  would 
seem  to  disqualify  from  the  definition  of 
eligible  portfolio  company  both 
Subsidiary  I  and  Subsidiary  II.  Thus, 
applicants  believe  that  Lending's 
holdings  of  the  common  stock  of  the 
Subsidiaries  may  be  ineligible  to  be 
counted  as  Qualifying  Assets  toward  the 
70  percent  requirement  under  the 
descriptions  of  paragraphs  (1)  through 
(6)  of  section  55(a). 

3.  Applicants  believe  that  if  the 
Subsidiaries  themselves  are  deemed  to 
be  "eligible  portfoho  companies"  within 
the  meaning  of  section  2(a)(46)  for 
purposes  of  section  55(a),  the  public 
interest  would  be  served.  The  7(a)  Loans 
to  be  made  by  Subsidiary  I,  as  well  as 
the  related  loans  (e.g.,  7(a)  Companion 
Loans  and  504  Related  Loans)  or  other 
investments  to  be  made  by  Subsidiary  II, 
will  be  made  to  the  same  category. of 
small  business  borrowers  which 
represent  the  type  of  persons  that  the 
BDC  amendments  to  the  Act,  adopted  in 
1980,  which  added  sections  54  through 
65  (the  "1980  Amendments  ')  were 
designed  to  benefit.  Because  both 
Subsidiaries  not  only  will  be  BDCs  but 
also  will  lend  to,  or  otherwise  invest  in, 
solely  those  small  business  borrowers 
that  meet  one  or  more  of  the  maximum 
size  standards  estabUshed  by  the  SBA 
for  the  7(a)  Loan  Program,  the  504  Loan 
Program,  or  SBIC  investments, 
applicants  believe  that  no  harm  to  the 
public  interest  will  occur  if  Lending's 
investment  in  each  of  the  Subsidiaries  is 
deemed  to  be  a  Qualifying  Asset. 

4.  Accordingly,  applicants  request  an 
exemption  frtim  section  55(a)  to  treat  the 
securities  issued  by  the  Subsidiaries 
held  by  Lending  as  securities  purchased 
bom  "eligible  portfolio  companies" 
within  the  meaning  of  section  2(a)(46) 
for  purposes  of  classifying  such 
securities  as  assets  of  the  type  described 
in  section  55(a)(1)(A). 

Section  57(c) 

1.  Section  57(c)  directs  the  SEC  to 
exempt  a  transaction  from  sections  57(a) 
(1),  (2),  or  (3)  if  the  followring  standards 
are  met:  (a)  the  terms  of  the  proposed 


transaction  are  reasonable  and  fair  and 
do  not  involve  overreaching  of  the  BDC 
or  its  shareholders  on  the  part  of  any 
person  concerned,  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  BDC  as  recited  in  its  filings  with 
the  SEC  and  in  its  reports  to 
shareholders,  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

2.  Applicants  believe  that  the 
contemplated  transactions  will  be 
reasonable  and  fair  and  will  not  involve 
overreaching  on  the  part  of  any  person, 
the  proposed  operation  of  the  Funds  as 
one  company  and  the  requested  relief 
are  consistent  with  the  policy  outlined 
in  the  information  to  be  provided  in 
Lending's  regular  reporting  to 
shareholders,  and  the  proposed 
operation  of  the  Funds  as  one  company 
and  the  requested  relief  is  entirely 
consistent  vsdth  the  general  purposes  of 
the  Act.  Accordingly,  applicants  believe 
the  standard  set  forth  in  section  57(c) 
are  met. 

Sections  57(a)  (1).  (2).  and  (3) 

1.  Sections  57(a)  (1),  (2),  and  (3) 
generally  prohibit,  with  certain 
exceptions,  sales  or  purchases  of 
securities  between  BDCs  and  certain  of 
their  affiliates,  including  any  director, 
officer,  employee,  or  member  of  an 
advisory  board  of  the  BDC  or  any  person 
who  controls,  is  controlled  by,  or  is 
under  common  control  with  such 
director,  officer,  employee,  or  advisory 
board  member. 

2.  Lending  will  be  a  related  person 
(within  the  meaning  of  section  57(b))  of 
each  Subsidiary  as  long  as  it  continues 
to  own  more  than  25  percent  of  the 
voting  seciuities  of,  or  otherwise 
controls,  such  Subsidiary.  Each 
Subsidiary  will  be  a  related  person  of 
Lending  as  long  as  it  remains  controlled 
by  Lending.  The  Subsidiaries  will  be 
related  persons  of  each  other  as  long  as 
they  remain  under  the  common  control 
of  Lending. 

3.  The  acquisition  by  Lending  of  the 
capital  stock  of  the  Subsidiaries  in 
exchange  for  part  of  Lending's 
investment  portfolio  could  be  deemed: 

(a)  a  sale  of  a  security  of  a  BDC  (the 
Subsidiary's  stock)  to  a  BDC  (Lending), 

(b)  a  sale  of  a  security  [irom  Lending's 
investment  portfolio)  to  a  BDC  (the 
Subsidiary),  (c)  a  purchase  from  a  BDC 
(the  Subsidiary)  of  any  security  (the 
Subsidiary's  stock),  and  (d)  a  purchase 
from  a  BDC  (Lending)  of  any  security 
(from  Lending's  investment  portfolio)  by 
a  BDC  affihate  (the  Subsidiary).  In 
addition,  loan  transactions  between 
Funds  may  be  effected  which  may  be 
deemed  to  be  purchases  and  sales  of 
securities  representing  indebtedness. 


While  loans  from  Lending  to  a 
Subsidiary  appear  to  be  exempt  bom 
section  57(a)  by  virtue  of  rule  57b-l 
because  each  Subsidiary  (the  borrower) 
would  be  controlled  by  Lending  (the 
lender),  it  does  not  appear  that  loans 
bom  either  Subsidiary  to  Lending 
would  be  entitled  to  the  exemptions 
contained  in  rule  57b-l,  since,  in  that 
case,  the  lender  would  be  controlled  by 
the  borrower. 

4.  Therefore,  applicants  believe, 
absent  an  exemptive  order,  any  loan 
from  either  Subsidiary  to  Lending  could 
be  deemed  in  violation  of  section  57(a). 
In  addition,  a  Subsidiary  may  invest  in 
securities  of  an  issuer  that  maybe 
deemed  to  be  an  affiUate  of  Lending  or 
Lending  may  invest  in  securities  of  an 
issuer  that  may  be  deemed  to  be  an 
affiliate  of  a  Subsidiary,  as  in  the  case 
of  a  portfolio  company  deemed  to  be 
affihated  with  Lending  or  a  Subsidiary 
as  a  result  of  its  owrnership  of  5%  or 
more  of  the  portfolio  company's  stock. 
Accordingly,  applicants  request  an 
order  exempting  from  sections  57(a)  (1), 
(2),  and  (3)  any  transaction  between  the 
Funds  with  respect  to  the  purchase  or 
sale  of  securities  or  other  property  or  the 
borrowing  of  any  money  or  other 
property.  Applicants  also  request  an 
order  exempting  from  sections  57(a)  (1), 
(2),  and  (3)  any  transaction  involving 
the  Funds  and  portfolio  affiliates  of  the 
Funds,  but  only  to  the  extent  that  any 
such  transactions  would  not  be 
prohibited  if  a  Subsidiary  involved  in 
the  transaction  were  deemed  to  be  part 
of  Lending  and  not  a  separate  company. 

Section  57(a)(4)  and  Rule  17d-l 

1.  Section  57(a)(4)  makes  it  unlawful 
for  certain  persons  related  to  a  BDC  in 
the  manner  set  forth  in  section  57(b), 
acting  as  principal,  knowingly  to  effect 
any  transaction  in  wdiich  the  BE)C  or  a 
company  controlled  by  the  BDC  is  a 
joint  or  joint  and  several  participant 
with  that  person  in  contravention  of 
such  rules  and  regulations  as  the  SEC 
may  prescribe.  Section  57(i)  states  that 
the  rules  and  regulations  under  sections 
17(a)  and  17(d)  applicable  to  registered 
closed-end  investment  companies  [e.g., 
rule  17d-l)  shall  be  deemed  to  apply  to 
transactions  subject  to  section  57(a) 
until  the  adoption  by  the  SEC  of  rules 
and  regulations  under  section  57(a). 

2.  Lending  and  the  Subsidiaries  are 
related  persons  (within  the  meaning  of 
sections  57(b))  of  one  another,  based  on 
their  control  relationships.  The  joint 
transaction  prohibitions  of  section 
57(a)(4)  and  rule  17d-l  therefore  apply 
to  all  the  Funds  as  long  as  Lending 
continues  to  own  more  than  25  percent 
of  the  voting  securities  of,  or  otherwrise 
controls,  each  Subsidiary.  The 
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participation  of  two  or  more  of  the 
Funds  in  a  co-investment  transaction 
with  a  portfolio  company  may  be 
iieemed  to  be  a  participation  by  each  of 
them  in  a  joint  or  joint-and-several 
transaction  with  the  other. 

3.  Accordingly,  applicants  request  an 
order  permitting,  under  section  57(a)(4) 
and  rule  17d-l,  any  transaction 
involving  investments  by  a  Fund  in 
portfolio  companies  in  which  any  other 
Fund  is  or  is  proposed  to  become  an 
investor,  but  only  to  the  extent  that  such 
transaction  would  not  be  prohibited  if  a 
Subsidiary  involved  in  the  transaction 
(and  all  of  its  assets  and  habilities)  was 
deemed  to  be  part  of  Lending,  and  not 
a  separate  company. 

Sections  12(h)  and  13  of  the  Exchange 
Act 

1.  Section  12(h)  of  the  Exchange  Act 
provides  that  the  SEC  may  exempt  an 
issuer  from  section  13  of  the  Exchange 
Act  if  the  SEC  finds  that  by  reason  of  the 
number  of  public  investors,  amount  of 
trading  interest  in  the  securities,  the 
nature  and  extent  of  the  activities  of  the 
issuer,  income  or  assets  of  the  issuer,  or 
otherwise  that  such  action  is  not 
inconsistent  with  the  public  interest  or 
the  protection  of  investors.  Section  13  of 
the  Exchange  Act  is  the  primary  section 
requiring  filing  of  periodic  reports. 

2.  Lending  has  elected  to  be  regulated 
as  a  BDC  and  has  securities  registered 
under  section  12  of  the  Exchange  Act. 
In  order  to  be  a  BDC,  the  Subsidiaries 
must  register  a  class  of  equity  securities 
under  section  12(g)  of  the  Exchange  Act 
or  have  filed  a  registration  statement  to 
do  so.  Absent  an  exemptive  order,  such 
registration  would  subject  each 
Subsidiary  to  periodic  filings  with  the 
SEC  even  though  each  Subsidiary  will 
have  only  one  equity  holder. 
Accordingly,  applicants  request  an 
order  under  section  12(h)  of  the 
Exchange  Act  exempting  each 
Subsidiary  from  the  reporting 
requirements  of  section  13(a)  of  the 
Exchange  Act. 

.Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  relief  required  shall  be 
subject  to  the  following  conditions: 

1.  Lending  will  at  ail  times  own  and 
hold,  beneficially  and  of  record,  all  of 
the  outstanding  capital  stock  of  the 
Subsidiaries. 

2  Each  Subsidiary  will  have  the  same 
fundamental  investment  policies  as 
Lending,  as  set  forth  in  Lending's 
registration  statement;  the  Subsidiaries 
will  not  engage  in  any  of  the  activities 
described  in  section  13(a)  of  the  Act, 
except  in  each  case  as  authorized  by  the 


vote  of  a  majority  of  the  outstanding 
voting  securities  of  Lending. 

3.  No  person  shall  serve  or  act  as 
investment  adviser  to  a  Subsidiary 
under  circiunstances  subject  to  section 
15  of  the  Act,  unless  the  directors  and 
shareholders  of  Lending  shall  have 
taken  the  action  with  respect  thereto 
also  required  to  be  taken  by  the 
directors  and  shareholders  of  the 
Subsidiary. 

4.  No  person  shall  serve  as  a  director 
of  a  Subsidiary  unless  elected  as  a 
director  of  Lending  at  Lending's  most 
recent  annual  meeting,  as  contemplated 
by  section  16(a)  of  the  Act  and  subject 
to  the  provisions  thereof  relating  to  the 
filling  of  vacancies.  Notwithstanding  the 
foregoing,  the  board  of  directors  of  each 
Subsidiary  will  be  elected  by  Lending  as 
the  sole  shareholder  of  that  Subsidiary, 
and  such  board  will  be  composed  of  the 
same  persons  who  serve  as  directors  of 
Lending. 

5.  Lending  will  not  itself  issue  or  sell, 
and  Lending  will  not  cause  or  permit  its 
Subsidiaries  to  issue  or  sell,  any  senior 
security  of  which  Lending  or  a 
Subsidiary  is  the  issuer  except  as 
hereinafter  set  forth.  The  Fimds  may 
issue  and  sell  to  banks,  insurance 
companies,  and  other  financial 
institutions  their  secured  or  imsecured 
promissory  notes  or  other  evidences  of 
indebtedness  in  consideration  of  any 
loan,  or  any  extension  or  renewal 
thereof  made  by  private  arrangement, 
provided  the  follov\ring  conditions  are 
met:  (i)  such  notes  or  evidences  of 
indebtedness  are  not  intended  to  be 
publicly  distributed,  (ii)  such  notes  or 
evidences  of  indebtedness  are  not 
convertible  into,  exchangeable  for,  or 
accompanied  by  any  options  to  acquire 
any  equity  security  (except  that  if  a 
Subsidiary  is  permitted  to  elect  BDC 
status,  these  restrictions  shall  not  be 
applicable  to  such  Subsidiary  except  to 
the  extent  they  are  applicable  generally 
to  BDCs),  and  (iii)  immediately  after  the 
issuance  or  sale  of  any  such  notes  or 
evidences  of  indebtedness  by  either 
Lending  or  the  Subsidiaries,  Lending 
and  the  Subsidiaries,  on  a  consolidated 
basis,  and  each  Subsidiary  and  Lending 
individually,  shall  have  the  asset 
coverage  required  by  section  61(a)(1), 
except  that,  in  determining  whether  the 
Funds,  on  a  consolidated  basis,  have  the 
asset  coverage  required  by  section 
61(a)(1),  any  borrowings  by  Subsidiary  I 
shall  not  be  considered  senior  securities 
and,  for  purposes  of  the  definition  of 
"asset  coverage"  in  section  18(h),  shall 
be  treated  as  indebtedness  not 
represented  by  senior  securities. 

6.  Subsidiary  II  will  only  make  loans 
to,  or  other  investments  in,  companies 
that  meet  one  or  more  of  the  maximum 


size  standards  established  by  the  SBA 
for  the  7(a)  Loan  Program,  the  504  Loan 
Program,  or  SBIC  investments,  although 
Subsidiary  II  may  make  various  types  of 
loans  (e.g.,  7(a)  Companion  Loans  and 
504  Related  Loans)  to.  and  investments 
in,  these  companies 

7.  If  Advisers  enters  into  an 
investment  advisory  agreement  with 
either  Subsidiary.  Advisers  will  reduce 
its  fees  charged  to  Lending  bv  an 
amount  equal  to  the  value  of  such 
Subsidiary's  shares  held  by  Lending 
times  the  rate  at  which  advisory  or  other 
asset-based  fees  are  charged  by  Advisers 
to  such  Subsidiary. 

8.  Lending  will:  (a)  file  with  the  SEC 
on  behalf  of  itself  and  the  Subsidiaries, 
all  information  and  reports  required  to 
be  filed  with  the  SEC  under  the 
Exchange  Act  and  other  federal 
securities  laws,  including  financial 
statements  prepared  solely  on  a 
consolidated  basis  as  to  Lending  and  the 
Subsidiaries,  such  information  and 
reports  to  be  in  satisfaction  of  the 
separate  filing  obligations  of  each  of  the 
Subsidianes:  and  (b)  provide  to  its 
shareholders  such  information  and 
reports  required  to  be  disseminated  to 
Lending's  shareholders,  including 
financial  statements  prepared  solely  on 
a  consolidated  basis  as  to  Lending  and 
the  Subsidiaries,  such  reports  to  be  in 
satisfaction  of  the  separate  filing 
obligations  of  Lending  and  each  of  the 
Subsidiaries.  Notwithstanding  anything 
in  this  condition,  Lending  will  not  be 
relieved  of  any  of  its  reporting 
obligations  including,  but  not  limited  to, 
any  consolidating  statement  setting 
forth  the  individual  statement  of  each 
Subsidiary  required  by  ride  6-03(c)  of 
Regulation  S-X. 

9.  Lending  and  the  Subsidiaries  may 
file  on  a  consolidated  basis  pursuant  to 
the  above  condition  only  so  long  as  the 
amount  of  Lending's  assets  invested  in 
assets  other  than  (a)  securities  issued  by 
the  Subsidiaries  or  (b)  securities  similar 
to  those  in  which  the  Subsidiaries 
invest,  does  not  exceed  ten  percent. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-21322  Filed  8-20-96;  8:45  am] 
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action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLlCA^fr:  Chicago  Milwaukee 
Corporation 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  March  22, 1996  and  amended  on  July 
1, 1996 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  9,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
AppUcant,  547  West  Jackson  Boulevard, 
Chicago,  Illinois  60661. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Senior  Attorney,  at 
(202)  942-0579,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Coinpany 
Regulation), 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  sunmiary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  organized  as  a  corporation 
under  the  laws  of  Maryland. 

2.  On  March  22, 1988,  applicant 
registered  under  the  Act  as  a  closed-end, 
non-diversified  management  investment 
company.  On  May  12, 1993,  at  a  special 
meeting  of  the  stockholders  of 
applicant,  the  stockholders  approved 
the  conversion  of  applicant  to  an  open- 
end,  non-diversified  management 
investment  company.  Applicant  filed  a 
notification  of  registration  as  an  open- 
end  management  company  on  Form  N- 
8A  on  July  1, 1993.  On  October  1. 1993, 
applicant  filed  a  registration  statement 


on  Form  N-IA  pursuant  to  section  8(b) 
of  the  Act. 

3.  On  May  8, 1995,  apphcant's  board 
of  directors  adopted  a  plan  of  complete 
liquidation  (the  "Plan")  for  the  purp>ose 
of  effecting  the  complete  liquidation  of 
applicant.  The  board  of  directors 
directed  that  (a)  applicant  redeem, 
pursuant  to  applicant's  charter,  on  May 
22, 1995  (the  "Redemption  Date"),  all  of 
the  shares  of  apphcant's  common  stock 
issued  and  outstanding  on  the 
Redemption  Date  at  a  per  share  price 
equal  to  the  net  asset  value  per  share  of 
the  common  stock  determined  at  the 
close  of  business  on  the  Redemption 
Date;  and  (b)  the  redemption  payment  to 
be  made  on  the  Redemption  Date  be 
deemed  to  include  an  uncertificated, 
nontransferable  (except  by  the  laws  of 
descent  and  distribution)  right  entitling 
the  holder  thereof  to  the  holder's  pro 
rata  interest  in  any  assets  of  applicant 
remaining  available  for  distribution 
from  time  to  time  after  the  Redemption 
Date  pursuant  to  the  Plan  and  after 
satisfaction  of  apphcant's  Uabilities. 
Provision  was  made  for  payment  of  all 
of  applicant's  UabiUties  for  which  the 
board  of  directors  determined  that  such 
provision  was  necessary,  including 
expenses  expected  to  be  incurred  in 
connection  with  the  winding  up  of 
applicant's  affairs,  by  reserving  an 
aggregate  amount  of  $1,752,080,  which 
was  in  addition  to  amoimts  reserved  or 
accrued  prior  thereto. 

4.  The  decision  of  apphcant's  board  of 
directors  that  liquidation  was  in  the  best 
interests  of  applicant's  shareholders  was 
based  on  the  following  factors,  among 
others:  (a)  the  decline  in  apphcant's 
total  assets  as  a  result  of  shareholder 
redemptions;  (b)  the  resulting  increase 
in  applicant's  expense  ratio;  (c)  the 
expectation  of  the  board  of  directors  that 
significant  shareholder  redemptions 
would  continue;  (d)  the  inability  to 
identify  an  investment  company  willing 
to  acquire  applicant's  assets;  and  (e)  the 
behef  that,  because  of  continuing 
shareholder  redemptions,  a  delay  in 
liquidation  of  apphcant  would  result  in 
the  costs  of  liquidation  being  borne  by 
fewer  shareholders,  to  the  detriment  of 
those  shareholders  not  redeeming. 

5.  No  action  by  applicant's 
securityholders  was  required  in 
coimection  with  adoption  of  the  Plan  or 
authorization  of  the  redemption  of 
apphcant's  issued  and  outstanding 
common  stock.  Apphcant's 
shareholders  approved  apphcant's 
charter  on  May  12, 1993,  including  the 
provision  authorizing  applicant,  by 
action  of  its  board  of  directors,  to 
redeem  all  of  applicant's  outstanding 
capital  stock. 


6.  On  the  Redemption  Date,  appUcant 
had  outstanding  267,828  shares  of 
common  stock  and  total  assets  of 
$38,327,203.  Assets  in  the  aggregate 
amount  of  $2,459,589  were  reserved  for 
the  payment  of  apphcant's  habihties 
and  expenses  incurred  in  connection 
with  the  winding  up  of  apphcant's 
affairs.  On  the  Redemption  Date, 
apphcant's  total  net  assets  were 
$35,867,614  and  the  net  asset  value  per 
share  of  apphcant's  common  stock  was 
$133.92.  Checks  in  payment  of  the 
proceeds  of  redemption  were  mailed  on 
May  23, 1995  to  all  shareholders  of 
record  on  the  Redemption  Date,  with 
each  check  representing  the  recipient 
shareholder's  pro  rata  share  of  the 
applicant's  total  net  assets  on  the 
Redemption  Date.' 

7.  Applicant  has  outstanding 
contingent  obhgations  to  certain  third 
party  obligees  in  respect  of  obhgations 
assumed  by  CMC  Heartland  Partners 
and  Heartland  Partners.  L.P.  and  by 
Milwaukee  Land  Company,  but  from 
which  apphcant  has  not  sought  or 
obtained  releases.  In  addition,  apphcant 
has  incurred,  and  continues  to  incur, 
expenses  in  connection  with  the 
winding  up  of  its  affairs,  including; 
custody  and  transfer  agency  expenses; 
compensation  of  its  officers  and 
employees;  compensation  and  expenses 
of  members  of  its  board  of  directors;  real 
estate  transfer  expenses;  postage, 
telephone,  occupancy  and  related  items; 
and  legal  and  auditing  fees  and 
expenses.  Such  expenses  have  been 
paid,  and  will  condnue  to  be  paid,  iroia 
the  amounts  reserved  therefor. 

8.  At  the  close  of  business  on  June  14, 
1996,  apphcant  had  total  assets  of 
$603,000,  all  of  which  was  reserved  for 
liabilities  and  expenses  in  connection 
with  the  winding  up  of  applicant's 
affairs.  Applicant's  assets  currently  are 
held  in  U.S.  treasury  bills  and  cash. 

9.  Applicant  is  a  defendant  in  a 
lawsuit  pending  in  federal  district  court 
in  Tacoma,  Washington.  The  plaintiff  in 
that  action.  Union  Pacific  Raihoad 
Company  ("Union  Pacific"),  is  seeking 
to  collect  costs  of  an  environmental 
clean  up  of  a  rail  yard  in  Tacoma.  CMC 
Heartland  Partners  has  assumed 
applicant's  obligations  in  the  defense  of 
this  matter  and  has  filed  a  lawsuit  in 
federal  coiui  in  Illinois  asserting  that 
Union  Pacific's  claim  is  barred  by  the 
bankruptcy  of  apphcant's  formft 
subsidiary  to  which  apphcant  is 
successor  by  merger.  Except  for  this 


>  It  is  not  know  yet  whether  any  assets  of 
applicant  will  be  available  for  distribution  to  those 
persons  entitled  thereto  after  satisfaction  of 
applicant's  liabilities  and  completion  of  the 
winding  up  of  applicant's  affairs. 
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matter,  applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

10.  .Applicant  has  no  securityholders 
and  no  secunties  outstanding. 
.■\pplicant  IS  not  nuw  engaged  and  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

11   Applicant  has  not  filed  a 
certification  of  dissolution  or  similar 
document  pursuant  to  Maryland  law. 
.\pplicant's  charter  was  forfeited 
pursuant  to  Section  3-503  of  the 
Maryland  General  Corporation  Law  on 
October  30, 1995. 

For  the  SEC,  by  the  Division  of  Investment 
Management  under  delegated  authority. 
Margaret  H.  McFarland, 
Dvputv  Secretary 
iFK  Dor.  96-21328  Filed  8-20-96;  8:45  am) 

BILUNG  COOE  8010-01-M 


[Investment  Company  Act  Rel.  No.  IC- 

22145:812-10138] 

GE  Investment  Management 
Incorporated,  et  al.;  Notice  of 
Application 

.\ugust  15.  1996. 

AGENCY:  Securities  and  Exchange 

(  ummission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  ("Act"). 

APPLICANTS:  GE  Investment  Management 
Incorporated  ("GEIM");  GE  Investment 
Services  Inc.  ("GEIS")  and  GE  Funds,  on 
behalf  of  themselves  and  each  open-end 
management  investment  company,  or 
series  thereof,  that  is  or  will  be  part  of 
a  group  of  investment  companies  that 
holds  itself  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services  (a)  for  which 
GEIM  or  any  entity  controlled  by  or 
under  common  control  with  GEIM  now 
or  in  the  future  acts  as  investment 
adviser,  or  fb)  for  which  GEIS  or  any 
entity  controlling,  controlled  by  or 
under  common  control  with  GEIS  now 
or  in  the  future  acts  as  distributor 
(collectively,  with  the  GE  Funds,  the 
"GE  Family  Funds"  or  the  ■'F^mds").' 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(cJ  of  the  Act  for  an 
exemption  from  section  12(d)(1)  of  the 
.'\ct.  and  under  section  6(c)  and  17(b)  of 
the  Act  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPLICATKDN:  The  requested 
order  would  permit  applicants  to  create 


UMI 


'  GE  Funds  i»  the  only  existing  GE  Family  Fund 
that  currently  intends  to  rely  on  the  requested 
order.  Other  existing  GE  Family  Funds  do  not 
presently  intend  to  rely  on  the  requested  order,  but 
may  do  so  in  the  future  in  accordance  with  the 
terms  thereof. 


a  "fund  of  funds,"  whereby  the  series  of 
GE  Lifestyle  Fimds  ("LifeStyle")  would 
allocate  substantially  all  of  their  assets 
among  the  series  of  the  GE  Funds. 
FIUNQ  DATES:  The  application  was  filed 
on  May  8,  1996,  and  amended  on 
August  9, 1996. 

HEARING  OR  NODFICAnOfl  OF  HEARING:  .An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  9, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  3003  Simimer  Street, 
Stamford,  Connecticut  06905 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583,  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  GE  Funds,  a  Massachusetts 
business  trust,  is  registered  imder  the 
Act  as  an  open-end  management 
investment  company.  GE  Funds  consists 
of  eleven  series,  eight  of  which  are 
offered  currently. 

2.  GEIM,  a  Delaware  corporation  that 
is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  acts  as  investment  adviser  and 
administrator  to  the  existing  series  of  GE 
Funds.  GEIM  is  a  wholly-owned 
subsidiary  of  General  Electric  Company, 
a  publicly-held  holding  company.  GEIS 
is  the  distributor  of  the  GE  Family 
Funds. 

3.  Lifestyle  is  organized  as  a 
Massachusetts  business  trust.  LifeStyle 
will  be  registered  under  the  Act  as  a 
non-diversified,  open-end  management 
investment  company,  and  will  operate 
as  a  "fimd  of  funds."  GEIM  will  serve 
as  investment  adviser  to  LifeStyle. 
Initially,  LifeStyle  will  consist  of  six 


series  (the  "Investing  Funds"):  GE 
Conservative  Strategy  Fund,  GE 
Moderate  Strategy  Fund,  and  GE 
Aggressive  Strategy  Fund  (collectively, 
the  "Strategy  Funds"),  and  GE 
Conservative  Allocation  Fund,  GE 
Moderate  Allocation  Fund,  and  GE 
.\ggressive  Allocation  Fund 
(collectively,  the  "Allocation  Funds"). 
The  Strategy  Funds  will  not  charge  any 
rule  12b-l  fees,  but  will  impose  either 
a  front-end  sales  charge  of  up  to  4.75% 
or,  for  purchases  in  excess  of  $1  million 
not  subject  to  the  front-end  sales  charge, 
a  contingent  deferred  sales  charge  of  up 
to  1%  on  shares  held  for  less  than  one 
year.  The  Allocation  Funds  initially  will 
be  sold  without  a  front-end  or  deferred 
sales  charge,  and  will  not  charge  any 
rule  12b-l  fees. 

4.  Substantially  all  of  the  assets  of  the 
Investing  Funds  will  be  invested  m 
shares  of  any  GE  Family  Fund  that  is 
not  itself  an  Investing  Fmid  (a  "Portfolio 
Fund").  The  Portfolio  Funds  initially 
will  consist  of  the  following  series  of  GE 
Funds;  GE  U.S.  Equity  Fund.  GE 
International  Equity  Fund,  GE  Fixed 
Income  Fund.  GE  Short-Term 
Government  Fund,  and,  potentially,  GE 
Money  Market  Fund.  Other  GE  Fam.ily 
Funds  may  be  added  as  Portfolio  Funds 
in  the  future.  The  Strategy  Funds  will 
invest  in  Class  A  shares  of  the  Portfolio 
Funds,  which  generally  are  offered  with 
a  front-end  sales  charge  and  are  subject 
to  service  and  distribution  fees  at  a 
combined  annual  rate  of  .50%  of  the 
average  net  asset  value  attributable  to 
the  class.  The  .Allocation  Funds  will 
invest  in  Class  D  shares  of  the.  Portfolio 
Funds,  which  are  offered  without  a  sales 
charge  or  rule  12b-l  fees.  Neither  the 
Strategy  Funds  nor  the  Allocation 
Funds  will  pay  initial  sales  charges  in 
connection  with  the  Investing  Funds' 
investments  and  holdings  in  Portfofio 
Fimd  shares. 

5.  Subject  to  the  supervision  and 
direction  of  LifeStyle's  board  of  trustees, 
allocations  of  the  assets  of  each 
Investing  Fund  among  shares  of  the 
Portfolio  Funds  will  be  made  in 
accordance  with  the  investment 
objective  of  the  Fund.  Subsequent 
allocations  of  these  assets  jvill  be  made, 
consistent  with  quantitative  and  other 
market  and  economic  analyses 
developed  by  GEIM  in  its  role  as 
investment  adviser  to  LifeStyle.  It  is 
contemplated  that  GEIM  will  engage  an 
investment  advisory  firm  to  consult 
periodically  with  the  board  of  trustees 
concerning  changes  to;  (a)  the  Portfolio 
Funds  in  which  the  Investing  Funds 
may  invest;  (b)  the  percentage  range  of 
assets  that  may  be  invested  by  each 
investing  Fund  in  any  one  Portfolio 
Fund;  and  (c)  the  percentage  range  of 
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assets  that  may  be  invested  by  each 
Investing  Fund  in  equity  funds  and 
fixed-income  funds.  Any  such 
agreement  will  be  subject  to  section 
15(a)  of  the  Act  and  condition  4  below. 

6.  In  general,  the  only  direct  expenses 
(other  than  portfolio  brokerage  expenses 
associated  with  short-term  investment 
of  cash,  if  any)  payable  by  the  Investing 
Funds  will  be  the  advisory  and 
administration  fee  to  be  charged  by 
GEEM,  which  may  be  waived  initially, 
and  certain  operating  expenses. 
Although  GEIM  would  also  earn 
advisory  and  administration  fees  arising 
by  virtue  of  its  investment  advisory  and 
administration  contracts  vdth  the 
Portfolio  Funds,  these  fees  would  not  be 
duphcative  of  any  fee  charged  directly 
to  the  Investing  Funds.  Although 
shareholders  of  each  Investing  Fund 
would  indirectly  pay  their  proportional 
share  of  the  advisory  and  administration 
fees  charged  to  the  relevant  Portfolio 
Fund(s),  any  advisory  fee  charged  at  the 
level  of  the  Investing  Fxuids  would 
compensate  GEIM  for  services  unique  to 
the  Investing  Funds  and  not  provided  at 
the  level  of  Uie  PortfoUo  Funds. 

Applicants'  Legal  .Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if,  and  to  the  extent  that,  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  an  order  under  section  6(c) 
exempting  them  from  section  12(d)(1) 
(A)  and  (B)  to  permit  each  Investing 
Fund  to  invest  in  shares  of  any  Portfolio 
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Fund  in  excess  of  the  percentage 
limitations  of  section  12(d)(1). 

3.  Section  12(d)  was  intended  to 
prevent  unregulated  pyTamiding  of 
investment  companies  and  the  negative 
effects  that  were  perceived  to  arise  from 
such  pyramiding.  Applicants  assert  that, 
in  contrast  to  the  funds  of  funds  of  a 
previous  era,  the  Investing  Funds 
present  no  threat  to  the  integrity  of  any 
other  mutual  fund  and  no  irreconcilable 
conflicts  of  interest.  They  are,  rather,  a 
straightforward,  sensible,  cost-effective 
response  to  investor  demand  for 
simplification  and  diversification. 
Applicants  beUeve  that  the  fund  of 
funds  structure  will  enhance  the 
advantages  of  diversification  because 
fund  managers  will  be  able  to  draw  on 

a  wider  range  of  specialized  expertise  in 
different  market  areas.  Each  Investing 
Fund  will  allow  investors  to  rely  on 
GEIM  to  determine  the  portion  of  the      * 
assets  of  each  Investing  Fund  to  be 
invested  in  each  of  several  Portfolio 
Funds  and  the  timing  of  such 
investments.  In  addition,  each  Investing 
Fimd  will  generate  benefits  for  the 
Portfolio  Funds  in  which  it  invests  by 
providing  additional  assets  with  which 
to  generate  economies  of  scale. 

4.  AppUcants  assert  that  the  advisory 
fees  charged  to  the  Investing  Funds  and 
the  Portfolio  Funds  would  not  be 
duplicative.  If  GEIM  determines  to 
increase  any  advisory  fee  borne  by  an 
Investing  Fund,  such  fees  will  conform 
to  the  requirements  of  the  conditions  to 
the  requested  order,  including  the 
requirement  for  approval  by  ^e  trustees 
who  are  not  "interested  persons"  of  the 
Investing  Fund  as'that  term  is  defined 
in  section  2(a)(19)  of  the  Act  (the 
"Independent  Trustees").  This 
requirement  is  designed  to  ensure  that 
any  advisory  fee  borne  by  an  Investing 
Fund  would  be  for  services  that 
augment,  rather  than  duplicate,  those 
advisory  services  provided  to  the 
PortfoUo  Funds.  In  addition,  any 
investment  consulting  fee  paid  to  an 
investment  advisory  firm  engaged  by 
GEIM  will  be  paid  by  GEIM  out  of  its 
advisory  and  administrative  fee  and, 
consequently,  will  have  no  effect  on 
shareholders  of  the  Investing  Funds. 

5.  Applicants  also  assert  that  their 
proposal  does  not  present  any  danger  of 
excessive  sales  loads.  The  fact  that  there 
may  be  a  payment  of  sales  charges  or 
service  fees  at  both  the  Investing  Fund 
and  Portfolio  Fund  level  will  not  permit 
any  excessive  or  duplicative  sales- 
related  charges.  If  the  sales  charge 
structure  described  in  the  appUcation  is 
varied  in  the  future,  it  will  be  done  only 
in  conformity  with  the  NASD's 
restrictions  on  aggregate  sales  charges 
and  service  fees.  Further,  the  Investing 


Funds  would  pay  no  sales  chai^ges  with 
respect  to  their  investments  in  the 
Portfolio  Funds,  unless  such  charges 
had  been  reviewed  and  approved  by  the 
Investing  Fund's  Independent  Trustees. 

6.  Applicants  believe  that  the 
Investing  Funds  would  pose  no  threat  of 
excessive  control  over  the  Portfolio 
Funds.  Appheants  state  that  redemption 
threats  and  the  concomitant  risk  of  lost 
advisory  fees  would  not  apply  in  the 
context  of  a  fund  of  funds,  all  of  which 
belong  to  the  same  family  of  investment 
companies.  The  Investing  Funds  will  be 
internal  funds  that  will  acquire  only 
shares  of  other  GE  Family  Funds.^ 
Because  GEIM  affiliates  are  the  advisers 
to  the  GE  Family  funds  and  GEIM  will 
be  the  adviser  to  the  Investing  Fimds,  a 
redemption  from  one  GE  Family  Fund 
will  simply  lead  to  the  placing  of  the 
proceeds  into  another  GE  Family  Fxmd. 
As  no  Portfolio  Fund  v«ll  be  permitted 
to  invest  in  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act  except  as  permitted  under  the 
Sweep  Application  order,  there  cannot 
be  a  "fund  of  funds  of  funds"  structure 
under  the  terms  of  the  application.  For 
these  reasons,  applicants  submit  that  the 
requested  order  exempting  applicants 
fixjm  section  12(d)(1)  to  the  extent 
described  in  the  application  meets  the 
standards  of  section  6(c). 

B.  Section  17(a) 

1.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  to  sell 
securitiei^o,  or  purchase  securities 
from,  ttilicompany.  Because  the 
Investing  Funds  and  the  Portfolio  Funds 
are  each  advised  by  GEIM,  the  Investing 
Funds  and  the  Portfolio  Funds  may  be 
considered  "affiliated  persons"  of  each 
other,  as  defined  in  section  2(a)(3). 
Thus,  purchases  by  the  Investing  Funds 
of  the  shares  of  the  Portfolio  Funds  and 
the  sale  by  the  Portfolio  Fimds  of  their 
shares  to  the  Investing  Funds  could  be 
deemed  to  be  principal  transactions 
between  affihated  persons  under  section 
17(a). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
estabhshes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 


^Applicants,  with  other  parties,  have  filed  a 
separate  application  seeking  relief  from  the 
provisions  of  section  12(cl)(l)  of  the  Act  (The  G.E. 
Funds.  File  No.  812-9838)  (the  "Sweep 
Application").  If  the  relief  requested  in  the  Sweep 
Application  is  granted,  the  applicant  funds  would 
be  able  to  invest  excess  cash  in  excess  of  the  limits 
in  section  12(d)(1)  in  an  afBliated  fund  that  would 
be  excluded  from  the  definition  of  an  investment 
company  under  section  3(c)(1)  of  the  Act. 
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fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
Applicants  request  an  exemption  under 
sections  6(c)  and  17(b)  to  permit  the  sale 
of  shares  of  the  Portfolio  Funds  to  the 
Investing  Funds. ^  Applicants  believe 
that  the  proposed  transactions  meet  the 
standards  of  sections  6(c)  and  17(b). 

.Applicants'  Conditions 

AppUcants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  Investing  Funds  and  the 
Portfolio  Funds  will  be  part  of  the  same 
"group  of  investment  companies,"  as 
defined  in  paragraph  (a)(5)  of  rule  11a- 
3  under  the  Act. 

2.  No  Portfolio  Fimd  in  which  an 
Investing  Fimd  invests  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act,  except  as  permitted  under  the 
Sweep  Apphcation  order. 

3.  At  least  a  majority  of  the  trustees 
of  Lifestyle  will  be  Independent 
Trustees,  and  the  selection  of  the 
Independent  Trustees  necessary  to  fill 
any  vacancies  on  the  board  of  trustees, 
as  well  as  the  nomination  of  those 
persons  to  be  recommended  by  the 
board  of  trustees  in  connection  with  any 
shareholder  vote,  will  be  committed  to 
the  discretion  of  such  Independent 
Trustees. 

4.  Prior  to  approving  any  advisory 
contract  of  an  Investing  Fund  under 
section  15  of  the  Act,  the  trustees  of 
Lifestyle,  including  a  majority  of  the 
Independent  Trustees,  shall  find  that 
any  advisory  fees  charged  under  such 
contract  are  based  on  services  that  will 
be  in  addition  to,  rather  than 
duplicative  of,  the  services  provided 
under  the  advisory  contract  of  any 
Portfolio  Fund  in  which  the  Investing 
Fund  may  invest.  These  findings  and 
their  basis  will  be  recorded  fully  in  the 
minute  book  of  LifeStyle. 

5.  .\ny  sales  charges  or  service  fees,  as 
such  terms  are  defined  under  rule 
2830(b)  of  the  NASD  Rules  of  Conduct,* 
as  may  be  charged  with  respect  to 
securities  of  an  Investing  Fund,  when 
Aggregated  with  any  such  sales  charges 


or  service  fees  borne  by  the  Investing 
Fund  with  respect  to  the  shares  of  a 
Portfoho  Fimd,  shall  not  exceed  the 
Umits  set  forth  in  rule  2830(d)  of  the 
NASD  Rules  of  Conduct. 

6.  AppUcants  will  provide  the 
following  information  in  electronic 
format  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  Investment 
Management  as  soon  as  reasonably 
practicable  following  each  fiscal  year- 
end  of  each  Investing  Fund,  unless  the 
Chief  Financial  Analyst  notifies 
applicants  that  the  iiiformation  need  no 
longer  be  submitted:  (a)  monthly 
average  total  assets  for  each  Investing 
Fund  and  each  Portfolio  Fimd  in  which 
an  Investing  Fimd  invests:  (b)  monthly 
purchases  and  redemptions  (other  than 
by  exchange)  for  each  Investing  Fund 
and  each  Portfoho  Fund  in  which  an 
Investing  Fund  invests;  (c)  monthly 

''exchanges  into  and  out  of  each  Investing 
Fund  and  each  Portfolio  Fund  in  which 
an  Investing  Fund  invests;  (d)  month- 
end  allocations  of  each  Investing  Fund's 
assets  among  the  Portfolio  Funds  in 
which  it  invests;  (e)  annual  expense 
ratios  for  each  Investing  Fund  and  each 
Portfoho  Fund  in  which  an  Investing 
Fund  invests;  and  (f)  a  description  of 
any  vote  taken  by  the  shareholders  of 
any  Portfoho  Fund  in  which  an 
Investing  Fund  invests,  including  a 
statement  of  the  percentage  of  votes  cast 
for  and  agaifist  the  proposal  by  the 
Investing  Fund  and  by  the  other 
shareholders  of  that  Portfoho  Fund. 

7.  Substantially  all  of  the  assets  of  - 
each  Investing  Fund  will  be  invested  in 
shares  of  Portfoho  Funds.  Each 
Investing  Fund  will  not  hold  any 
investment  securities  other  than  shares 
of  Portfoho  Funds  and  money  market 
instruments. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
(FR  Doc.  96-21321  Filed  8-20-96;  8:45  am) 
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>  Section  17(b)  applies  to  specific  proposed 
transactions,  rather  than  an  ongoing  series  of  future 
transactions.  See  Keystone  Custodian  Funds,  21 
SEC.  295.  298-99  (1945).  Section  6(c)  frequently 
is  used  to  grant  relief  from  section  17(a)  to  permit 
an  ongoing  series  of  future  transactions. 

*  The  staff  notes  that,  until  recently,  rule  2830  of 
the  NASD  Rules  of  Conduct  was  section  26  of 
Article  m  of  the  NASD  Rules  of  Fair  Practice. 


Pnvestment  Company  Act  Release  No.  iC- 
22144;  811-8048] 

Special  Opportunities  Trust,  Health 
Care  Secunties  Senes  I;  Notice  of 

Appiicatio.-'. 

August  15, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Special  Opportunities  Trust, 
Health  Care  Securities,  Series  I. 


RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declanng  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  March  20,  1996,  and  amended  on 
July  23.  1996 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  vidth  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  9.  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  251  North  Illinois  Street, 
Suite  500,  Indianapolis,  IN  46204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenless,  Senior  Counsel, 
(202)  942-0581 ,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulationl. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Pubhc  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
created  imder  the  laws  of  New  York  and 
registered  under  the  Act.  On  September 
23,  1993,  appUcant  filed  a  notification 
of  registration  on  Form  N-8A  under 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-8B-2  under 
section  8(b)  of  the  .^ct.  On  the  same  day, 
applicant  filed  a  registration  statement 
on  Form  S-6  under  the  Securities  Act  of 
1933  to  register  an  indefinite  number  of 
units  of  fractional  undivided  interests 
("Units").  The  registration  statement 
became  effective  and  the  initial  pubhc 
offering  took  place  on  November  17, 
1993. 

2.  In  compiiance  with  the  terms  of  its 
indenture,  applicant  terminated  its 
operations  on  December  31 .  1995.  On 
January  17.  1996,  applicant  made  a  final 
liquidating  distribution  of 
$2,778,121.81.  or  S15. 1201  per  Unit,  to 
unitholders  of  record  as  of  December  31, 
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1995.  Each  unitholder  received,  in  cash, 
the  net  asset  value  of  his  or  her  interests 
in  applicant. 

3.  Expenses  incurred  in  connection 
with  the  liquidation  consisted  of  $480 
in  trustee's  fees  and  expenses,  $3,897.66 
in  brokerage  commissions  and  $876  in 
annual  tax  filing  fees.  These  expenses 
were  incurred  by  applicant  and 
reflected  as  a  reduction  of  the 
liquidating  distribution.  All  other 
expenses,  consisting  principally  of  legal 
fees  and  expenses  in  connection  with 
the  deregistration,  will  be  borne  by 
applicant's  depositor.  At  the  time  of 
applicant's  liquidation,  applicant  had 
no  unamortized  organizational 
expenses. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  liabilities,  or 
unitholders,  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  engaged,  nor  proposes 
to  engage,  in  any  business  activities 
other  than  those  necessary  for  the 
wrinding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  96-21323  Filed  8-20-96;  8:45  am) 

BILLING  CODE  801&-01-M 


Qlobal  Timber  Corporation:  Order  of 
Suspension  of  Trading 

[File  No.  500-1] 

August  19,  1996. 

It  appears  to  the  Securities  and 
Exchange  Commission  ("Commission") 
that  there  is  a  lack  of  current  and 
accurate  information  concerning  the 
seciuities  of  Global  Timber  Corporation 
("Global")  because  of  questions 
regarding  the  accuracy  of 
representations  and  assertions  by 
Global,  and  by  others,  in  press  releases 
and  docximents  sent  to  and  statements 
made  to  market-makers  of  the  stock  of 
Global,  other  broker-dealers,  and  to 
investors  concerning,  among  other 
things:  (1)  Global's  actual  financial 
condition;  and  (2)  its  Form  10  filing, 
which  was  vdthdrawn  on  May  24,  1996. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EDT,  August  19, 
1996  through  11:59  p.m.  EDT,  on 
August  30,  1996. 


By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-21454  Filed  8-19-96;  1:50  pmj 

BILUNQ  CODE  8010-01-M 


[Release  No.  34-37569;  International  Series 
Release  No.  1014;  File  No.  SR-0DD-9&-1] 

Self-Regulatory  Organizations; 
Canadian  Derivatives  Clearing 
Corporation;  Order  Approving 
Proposed  Amendments  tc  Options 
Disclosure  Document 

August  14,  la^b. 

On  August  9, 1996,  the  Canadian 
Derivatives  Clearing  Corporation 
("CDCC")  1  submitted  to  the  Secvuities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Rule  9b-l 
under  the  Securities  Exchange  Act  of 
1934  ("Act"),2  five  copies  of  an 
amended  options  disclosure  docimient 
("ODD"),  which  describes  the  risks  and 
characteristics  of  Canadian  exchange- 
traded  put  and  call  options  available  to 
American  investors. 

Previously,  on  October  2,  1994,  the 
Commission  approved  the  use  and 
distribution  of  a  TCO  ODD  which 
discussed  the  risks  and  uses  of  options 
on  equity  securities.  ^  Subsequently,  on 
August  21, 1985,  the  Commission 
approved  an  amended  TCO  ODD  that 
incorporated  discussion  of  the  risks  and 
uses  of  Canadian  exchange-traded 
options  on  stock  indexes  and  bonds.* 
Later,  on  May  19,  1987,  the  Commission 
approved  an  amended  TCO  ODD  that, 
among  other  things,  expanded  the 
document  to  include  a  discussion  of  the 
characteristics  and  risks  of  options  on 
the  Government  of  Canada  Treasury  Bill 
Price  Index.5  On  April  1, 1991,  the 
Commission  approved  an  amended  TCO 
ODD  that,  among  other  things,  added 
reference  to  an  option  based  on  the 
Toronto  Stock  Exchange  35  Composite 
Index,  added  new  terms  to  its  glossary, 
and  deleted  reference  to  several  options 
which  are  no  longer  listed  on  a 
Canadian  exchange.^  CDCC  has  now 
further  amended  the  ODD  to,  among 
other  things,  reflect  the  name  change  of 
the  corporation  from  Trans  Canada 


'  The  Canadian  Derivatives  Clearing  Corporation 
was  formerly  luiown  as  Trans  Canada  Options  Inc 
("TCO").  The  name  of  the  corporation  was  changed 
in  January  1996. 

»17CFR240.9b-l. 

'  See  Securities  Exchange  Act  Release  No.  21365 
(October  2,  1984),  49  FR  39400  (October  5.  1984). 

«  See  Securities  Exchange  Act  Release  No.  22349 
(August  21,  1985),  50  FR  34956  (August  28,  1985). 

'  See  Securities  Exchange  Act  Release  No.  24480 
(May  19.  1987),  52  FR  20179  (May  29.  1987). 

'  See  Securities  Exchange  Act  Release  No.  29033 
(April  1,  1991),  56  FR  14407  (April  9,  1991). 


Options  Inc.  to  Canadian  Derivatives 
Clearing  Corporation,  add  new  terms  to 
its  glossary,  and  make  other  minor 
additions  and  deletions  to  reflect 
changes  in  the  Canadian  options  market 
since  the  disclosure  document  was  last 
amended  in  1991. 

Rule  9b-l  provides  that  an  options 
mfirket  must  file  five  preliminary  copies 
of  an  amended  ODD  with  the 
Commission  at  least  30  days  prior  to  the 
date  definitive  copies  of  the  ODD  are 
furnished  to  customers,  unless  the 
Commission  determines  otherwise, 
having  due  regard  to  the  adequacy  of 
information  disclosed  and  the 
protection  of  investors.  The  Commission 
has  reviewed  the  CDCC  ODD,  and  finds 
that  it  is  consistent  with  the  protection 
of  investors  and  in  the  public  interest  to 
allow  the  distribution  of  the  disclosure 
docimient  as  of  the  date  of  this  order.  ^ 

It  is  therefore  ordered,  pursuant  to 
Rule  9b-l  under  the  Act,«  that  the 
proposed  amendment  to  the  CDCC  ODD 
is  approved,  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-21319  Filed  8-20-96;  8:45  am) 

BILUNG  CODE  8010-01-M 


[Release  No  34-37577;  Fil«  No.  SR-CBOE- 

96-55; 

Sell-Reguiatofy  Organizations.  Notice 
0*  Ftiing  ana  O'oe'  G'^anting  Partial 
Acceleratea  Aoprova!  ot  Proposed 
Rule  Change  Dy  Chicago  Board 
Options  Excnange,  !nccrporatec 
Relating  tc  its  System  'or  Suspending 
the  Retail  Automatic  Execution  System 
tc  Equity  Options  m  the  Event  of 
News  Announcements  Near  the  Close 
ot  ■^radtng 

August  15.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  14, 1996, 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 


'  Rule  9b-l  provides  that  the  use  of  an  ODD  shall 
not  be  permitted  unless  the  options  class  to  which 
the  document  relates  is  the  subfect  of  an  effective 
registration  statement  on  Fonn  S-20  under  the 
Securities  Act  of  1933.  On  August  14,  1996.  the 
Commission,  pursuant  to  delegated  authority, 
declared  effective,  Post-Effective  Amendment  No. 
17  to  CDCC's  Form  S-20  registration  statement.  See 
File  No.  2-69458. 

•17CFR240.9b-l. 

•  17  CFR  200.30-3(a)(39). 
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below,  which  Items  have  been  prepared 
by  the  CBOE  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons,  and  to  grant 
accelerated  approval  to  the  portion  of 
the  proposal  to  extend  the  pilot  program 
pending  the  Commission's  review  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  seeks  permanent  approval 

of  a  program  for  suspending  the 
Exchange  s  automatic  execution  system 
in  the  event  of  news  announcements 
near  the  close  of  trading,  as  described  in 
Interpretation  and  Pohcy  .01  under 
CBOE  Rule  6.6.  The  Exchange  also 
proposes  to  continue  the  pilot  program 
pending  consideration  of  the  request  for 
permanent  approval. 

The  text  or  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretar\',  CBOE  and  at  the  Commission. 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  .\.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  permanent  the 
Exchange's  system  that  suspends  its 
automatic  execution  system  in  the  event 
of  news  announcements  near  the  close 
of  trading,  as  described  in  Interpretation 
and  Policy  .01  under  CBOE  Rule  6.6.1 
The  Exchange  is  also  proposing 
continuation  of  the  pilot  operaUon  of 
the  system  while  the  proposal  for 
permanent  status  is  being  considered  by 
the  Commission. 

The  automatic  RAES  suspension 
system  is  designed  to  respond  to  the 
problem  presented  when  issuers  of 
'stocks  underlying  options  make 


significant  news  announcements  during 
the  ten  minutes  after  the  close  of  trading 
in  stocks  when  options  continue  to 
trade. 2  The  system  monitors  news  wires 
during  this  period,  and  automatically 
suspends  the  Exchange's  Retail 
Automatic  Execution  System  in  options 
on  stocks  that  are  the  subject  of  such 
announcements  in  order  to  prevent 
automatic  executions  at  prices  that  do 
not  reflect  the  news.  This  program  has 
been  in  place  on  a  pilot  basis  since  July 
1, 1996,  to  enable  the  Exchange  to 
evaluate  it  before  deciding  whether  to 
adopt  it  on  a  permanent  basis. 

Based  on  its  experience  with  the  pilot 
operation  of  the  system,  the  Exchange 
has  now  determined  to  propose  its 
adoption  on  a  permanent  basis.  During 
the  first  four  weeks  of  the  pilot 
operation  of  the  system,  the  Exchange 
beUeves  that  it  performed  as  intended  to 
suspend  RAES  in  particular  classes  of 
options  each  time  there  was  a  news 
announcement  pertaining  to  an 
underlying  stock  during  the  period  of 
time  when  options  continued  to  trade 
after  the  close  of  trading  in  underlying 
stocks.  The  Exchange  submitted  a  report 
of  the  operation  of  die  pilot  from  July 
1. 1996  through  July  26, 1996  to  Uie 
Commission.  The  report  shows  that 
during  this  period.  RAES  was 
suspended  a  total  of  90  times  and  was 
reinstated  after  suspension  36  times. 
Although  the  news  announcements 
covered  a  range  of  subjects,  at  least  15 
were  earnings  reports,  evidencing  that 
many  issuers  continue  to  release  such 
news  after  the  close  of  stock  trading 
while  options  continue  to  be  traded.  Of 
the  90  suspensions,  26  were  in  classes 
in  which  there  were  RAES-eUgible 
orders  after  the  suspension.  Of  the  132 
RAES-eligible  orders  in  these  classes,  69 
were  executed  after  RAES  was 
reactivated  (63  of  which  related  to  a 
single  suspension  and  subsequent 
reactivation  of  RAES  in  connection  with 


'  The  so-day  pilot  was  proposed  in  File  No.  SR- 
CBOE-96-37.  See  Securities  Exchange  Act  Release 
No.  37380  (June  28,  1996).  The  pilot  was  extended 
for  an  additional  15  days  in  File  No.  SR-CBOE-96- 
53.  See  Securities  Exchange  Act  Release  No.  37505 
(July  31, 1996). 


'  CBOE  may  soon  propose  reducing  to  five 
minutes  the  time  when  options  continue  to  trade 
after  the  close  of  stock  trading.  So  long  as  options, 
trade  for  any  period  of  time  after  the  close  of  stock 
trading,  CBOE  believes  it  would  need  to  maintain 
the  system  for  suspending  RAES  in  the  event  of 
news  announcements  during  this  period.  Only  if 
options  trading  and  stock  trading  close  concurrently 
would  there  be  no  need  for  such  a  system.  CBOE 
does  not  support  concurrent  closings  because  this 
would  not  allow  time  for  closing  options  prices  to 
be  detennined  based  on  closing  stock  prices,  or  for 
participants  to  open  or  close  options  positions  for 
hedging  purposes  based  on  closing  stock  prices.  For 
a  more  detailed  discussion  of  the  reasons  for 
continuing  to  trade  options  after  the  close  of  trading 
in  the  primary  markets  for  underlying  stocks  and 
the  problems  this  presents  for  RAES,  see  the 
discussion  in  SR-CBOE-96-37,  which  proposed  the 
initial  30-day  pilot  in  the  system  that  is  the  subject 
of  this  filing,  notice  of  which  was  given  in 
Securities  Exchange  Act  Release  No.  37380  (June 
28, 1996). 


the  release  of  earnings  for  IBM),  and  63 
were  rerouted  as  follows:  to  P,\R 
terminals  {30  orders),  to  printers  at  the 
post  (4  orders),  to  members'  booths  (22 
orders),  or  to  the  limit  order  book  (7 
orders).  Forty-five  of  these  rerouted 
orders  (71%)  were  filled  in  the  auction 
market  Eighteen  orders  during  the  pilot 
period  expired  unfilled.  Because  these 
orders  were  all  submitted  at  or  after  the 
close  of  stock  trading  and  related  to 
options  on  stocks  that  were  the  subject 
of  post-close  news  armouncements,  the 
Exchange  believes  that  it  is  reasonable 
to  conclude  they  were  entered  for  the 
purpose  of  taking  advantage  of  prices 
that  had  not  been  adjusted  to  reflect 
news  announcements.  Accordingly,  the 
Exchange  believes  that  the  system 
appears  to  have  worked  as  intended  to 
prevent  the  execution  of  these  orders  at 
inappropriate  prices,  while  permitting 
most  orders  to  be  executed  at  prices 
established  in  the  auction  market.  The 
Exchange  notes  that  reactivation  of 
RAES  was  generally  not  a  significant 
factor  in  the  execudon  of  these  orders 
(with  the  one  exception  of  the  IBM 
orders  noted  above),  because  most  had 
already  been  executed  in  the  auction 
market  by  the  Ume  RAES  was 
reactivated. 

The  Exchange  believes  that  the  pilot 
operation  of  the  R,\ES  suspension 
system  demonstrated  that  it  is  able  to 
prevent  the  automatic  execution  of 
option  orders  at  inappropriate  prices 
while  avoiding  any  negative  impact  on 
the  operation  of  the  Exchange.  For  this 
reason,  the  Exchange  believes  the 
system  should  be  approved  on  a 
permanent  basis,  and  that  to  do  so  is 
consistent  with  the  objectives  of  Section 
6(b)(5)  of  the  Act,  in  that  it  will  help  to 
assure  that  option  orders  are  executed  at 
fair  prices  in  the  event  of  significant 
news  announcements,  which  serves  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  vdth  respect  to  the  proposed 
rule  change. 


UMI 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  withm  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

The  Exchange  has  requested  that  the 
Commission  approve  on  an  accelerated 
basis  pursuant  to  Section  19(b)(2)  of  the 
Act  the  portion  of  the  proposed  rule 
change  that  proposes  continuation  of 
the  pilot  operation  of  the  RAES 
suspension  system  pending 
consideration  by  the  Commission  to 
approve  the  system  on  a  permanent 
basis.  In  that  regard  the  Commission 
finds  it  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and  in 
particular  the  requirements  of  Section 
6(b)(5)  thereunder,  to  permit  CBOE  to 
continue  the  pilot  operation  of  the 
system  while  the  Commission  considers 
CBOE's  proposal  to  implement  the 
system  on  a  permanent  basis.  The 
Commission  notes  that  the  Exchange 
has  not  reported  any  significant 
problems  with  the  operation  of  the 
system  to  date. 

The  Commission  finds  good  cause  for 
approving  this  proposed  rule  change  on 
an  accelerated  basis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register 
Specifically,  the  Commission  believes 
that  accelerated  approval  of  this  portion 
of  the  proposal  is  appropriate  because  it 
is  to  be  implemented  for  a  limited 
period  pending  the  review  by  the 
Commission  of  the  Exchange's  proposal 
to  seek  permanent  approval  of  the  pilot 
program.  During  this  period  all  orders 
will  be  handled  in  accordance  with  the 
terms  of  the  pilot,  as  previously 
approved  by  the  Commission. 

Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  to  approve  an  extension  of  the 
pilot  program,  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 


■should  file  six  copies  thereof  with  the 
Secretary.  Secunties  and  Exchange 
Com.mission.  450  Fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wdthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C,  20549,  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  the  file  nvimber  in  the  caption 
above  and  should  be  submitted  by 
September  11,  1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
portion  of  the  proposed  rule  change 
requesting  the  continuation  of  the  pilot 
is  approved  on  an  accelerated  basis, 
pending  Commission  review  of  the 
proposal  requesting  permanent 
approval. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit\-,* 

Margaret  H.  .Mcf  arland. 
Deputy  Secretary. 

[FRDoc  96-21320  Filed  8-20-96:  8:45  am) 
BILUNG  CODE.8010-01-W 
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Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Establishing  Procedures  to  Establish  a 
Drop  Window  Service 

August  13, 1996. 

On  April  25, 1996,  the  Depository 
Trust  Company  ("DTC")  filed  with'the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-96-09)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),^  to 
establish  procedures  for  a  transfer  agent 
drop  service  ("Drop  Service")  that  wrill 
provide  transfer  agents  located  outside 
of  New  York  City  with  a  central  location 
within  the  Borough  of  Manhattan  to 
receive  and  deUver  securities.  Notice  of 
the  proposal  was  pubHshed  in  the 


Federal  Register  on  Jime  16, 1996. ^  No 
conunents  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

DTC  proposes  to  offer  a  Drop  Service 
in  order  to  provide  transfer  agents 
located  outside  of  New  York  Qty  with 
a  central  location  within  Manhattan  for 
the  receipt  of  seciirities  from  banks, 
broker-dealers,  depositories,  and 
shareholders.  DTC's  Drop  Service  wiU 
enable  transfer  agents  to  comply  with 
New  York  Stock  Exchange  ("NYSE") 
Rule  496  and  American  Stock  Exchange 
("Amex")  Rule  891.  Each  of  these  rules 
require  a  transfer  agent  seeking 
quaUfication  as  a  transfer  agent  for 
securities  listed  on  the  respective 
exchanges  to  maintain  an  office 
acceptable  to  the  exchange  and  the 
issuer  located  south  of  Chambers  Street 
in  the  Borough  of  Manhattan,  Qty  of 
New  York  to  receive  and  deliver 
seam  ties. 

In  the  past,  some  transfer  agents 
located  outside  of  New  York  City 
comphed  with  these  rules  by  using  a 
drop  service  offered  by  the  New  York 
office  of  the  Midwest  Clearing 
Corporation  ("MCC").  However,  in  1996 
MCC  vdthdrew  from  the  clearing 
business  and  no  longer  offers  a  drop 
service.*  DTC  will  offer  the  DTC  Drop 
Service  to  replace  the  drop  facility 
offered  by  MCC  and  to  ensure 
continuity  of  service  to  transfer  agents. 
In  connection  with  the  Drop  Service. 
DTC  will  provide  ancillary  services  to 
transfer  agents  such  as  the  inspection  of 
securities,  maintenance  of  records 
regarding  the  receipt  and  deUvery  of 
securities,  facilitation  of  rush  transfers, 
cancellation  of  certificates,  and  advice 
regarding  legal  and  regulfir  transfer 
requirements.*  In  order  to  use  DTC's 
Drop  Service,  all  transfer  agents  will  be 
required  to  execute  the  Drop  Service 


'  15  U.S.C.  788(b)(2). 

*  17  CFR  200.30-3(a)(12). 

>15U.S.C§78»(b)(l)(198e). 


^  Securities  Exchange  Act  Release  No.  37303 
(June  11, 1996).  61  PR  30931. 

>  For  a  complete  discussion  of  MCX's  and 
Midwest  Securities  Trust  Company's  ("MSTC") 
withdrawal  from  the  clearing  and  depository 
business,  refer  to  Securities  Exchange  Act  Release 
No.  36684  (January  5,  1996).  61  FR  1195  (File  Noa. 
SR-CHX-95-27.  SR-DTC-95-22.  SR-MCC-95-04. 
SR-MSTC-95-10.  SR-NSCC-95-15]  (order 
approving  MCC's  and  MSTC's  withdrawal  from  the 
clearance  and  settlement,  securities  depository,  and 
branch  receive  businesses). 

<  A  more  detailed  description  of  these  services  is 
set  forth  in  Section  n  of  DTC's  Drop  Service 
Agreement  which  sets  forth  the  terms  under  which 
DTC's  service  will  be  provided.  The  Drop  Service 
Agreement  is  attached  as  Exhibit  2  to  DTC's 
proposed  rule  change  and  is  available  through  DTC 
or  through  the  Commission's  Public  Reference 
Room. 
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Agreement  setting  forth  DTC's  and  the 
transfer  agents'  responsibilities. 

II.  Discussion 

Section  17A(b)(3)(F)oftheAct5 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  of  the  clearing 
agency  or  for  which  it  is  responsible  and 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions  The  Commission  believes 
that  DTT_?s  proposal  is  consistent  with 
Section  17A(b)(3)(F)  of  the  Act  because 
DTC  has  taken  steps  to  safeguard  the 
securities  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible  by 
requiring  each  transfer  agent  to  execute 
an  agreement  that  sets  forth  DTC's  and 
the  Transfer  agents'  respective 
responsibilities  Moreover,  the  Drop 
Service  will  foster  cooperation  and 
coordination  between  DTC  and  other 
entities  engaged  in  the  clearance  and 
settlement  of  secunties  transactions  by 
providing  a  facility  that  will  enable 
transfer  agents  to  comply  with  certain 
NYSE  and  Amex  rules 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  DTC's  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-9&-09)  be.  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
.Maricet  Reguiation,  pursuant  to  delegated 

authontv  " 

Margaret  H.  McFariand, 

Dfputv  Secretary 

IFR  Doc  95-21329  Filed  8-25-96;  8:45  am) 
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96-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  the  Extension  of  Rule  103A 
(Specialist  Stock  Reallocation) 

.August  14,  1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(Act").'  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  August  6, 


'  15  U.S.C  §78q-l  (b)(3)(F)  (198»). 
•  17  CFK  200.3O-3(a)(12)  (1995). 
>  15  U.S.C  78»(b](l)  (1988). 
»  17  CFR  240.19b-4  (1994). 


1996,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  extend  the 
effectiveness  of  Rule  103A,  Specialist 
Stock  Reallocation,  imtil  September  10, 
1997. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  intent  of  Rule  103A  is  to 
encourage  a  high  level  of  market  quahty 
and  performance  in  Exchange  listed 
securities.  Rule  103 A  grants  authority  to 
the  Exchange's  Market  Performance 
Committee  to  develop  and  administer 
systems  and  procedures,  including  the 
determination  of  appropriate  standards 
and  measurements  of  performance,       « 
designed  to  measure  specialist 
performance  and  market  quality  on  a 
periodic  basis  to  determine  whether  or 
not  particular  specialist  units  need  to 
take  actions  to  improve  their 
performance.  Based  on  such 
determinations,  the  Market  Performance 
Committee  is  authorized  to  conduct  a 
formal  Performance  Improvement 
Action  in  appropriate  cases. 

On  May  10,  1995  the  SEC  extended 
the  effectiveness  of  the  rule  until 
September  10,  1996.'  In  its  approval 
order,  the  Commission  stated  its 
continued  belief  that  the  Exchange 


should  develop  objective  performance 
standards  to  measure  specialist 
performance*  In  this  regard,  the 
Exchange  notes  that  it  has  previously 
developed  two  objective  measures  of 
specialist  performance.  It  should  be 
noted,  however,  that  these  measures  are 
not  currently  included  in  the  Rule  103A 
program.  The  first  objective  measure  of 
performance  pertains  to  specialist 
capital  utilization.  Adopted  m 
December  1993  on  a  pilot  basis,  the 
capital  utihzation  measure  of  specialist 
performance  focuses  on  a  specialist 
units  use  of  its  own  capital  in  relation 
to  the  total  dollar  value  of  trading 
activity  in  the  unit's  stocks, ''  The  capital 
utilization  measure  pilot  has  been 
extended  until  September  10,  1996. « 
The  Exchange  s  .allocation  Committee  is 
being  provided  with  specialist  capital 
utilization  information  for  its  use  in 
allocation  decisions. 

The  second  objective  measure  of 
performance,  which  was  recently 
developed,  pertains  to  "near  neighbors." 
On  June  30.  1995,  the  Commission 
approved  this  filing  on  a  fifteen  month 
pilot  basis  through  September  10.  1996.' 
The  "near  neighbors"  measure 
compares  certain  performance  measures 
of  a  given  stock  (price  continuity,  depth, 
quotation  spread  and  capital  utihzation) 
to  those  of  its    near  neighbors"  [i.e., 
stocks  that  have  certain  similar 
characteristics)  The  Exchange  would 
provide  'near  neighbors"  information  to 
the  Allocation  Committee  for  its  use  in 
allocating  newly-listed  stocks. «  On  July 
1,  1996.  the  Exchange  filed  to  extend  the 
pilot  programs  for  both  the  near 
neighbor  and  capital  utilization  measure 
of  specialist  performance.^  Dunng  the 
next  twelve  months,  the  Exchange 
expects  to  work  with  outside 
consultants  and  appropriate  constituent 
groups  to  develop  performance 
standards  apphcable  to  these  objective 


'  See  Securities  Exchange  Act  Release  No.  35704 
(May  10.  1995).  60  FR  26060  (May  16, 1995)  [File 
No.  SR-NYSE-95-18J. 


UMI 


*  See  id.  The  Commission  notes  that  the 
Exchange's  current  evaluation  criteria  under  Rule 
103A.10  include  objective  standards  that  measure 
specialist  performance  at  the  opening  (both  regular 
and  delayed),  systematized  order  turnaround,  and 
the  timeliness  of  a  unit's  response  to  status 
requests.  Specialist  performance  also  is  measured 
by  the  Exchange's  Specialist  Performance 
Evaluation  Questionnaire. 

'  See  Securities  Exchange  Act  Release  No.  33369 
(December  23,  1993),  58  FR  69431  (December  30. 
1993)  (File  No  SR-NYSE-93-30|. 

•See  Securities  Exchange  Act  Release  No.  35926 
(June  30.  1995),  60  FR  35760  (July  11.  1995)  [File 
No.  SR-NYSE-95-241. 

'See  Securities  Exchange  Act  Release  No.  35927 
(June  30.  1995).  60  FR  35764  (July  11,  1995)  (File 
No.  SR-NYSE-95-051. 

'The  near  neighbor  measure  would  provide  the 
Allocation  Committee  with  performance  data, 

•File  No.  SR-NYSE-96-17. 
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measures  for  incorporation  into  Rule 
103A. 

Regarding  the  Intermarket  Trading 
System  ("ITS"),  the  Commission  has 
stated  its  belief  that  the  mature  status  of 
the  ITS  as  a  market  structure  facility 
warrants  the  incorporation  of  ITS 
turnaround  and  "trade-through" 
concerns  into  the  NYSE's  Rule  103A 
performance  standards.  The  Exchange 
continues  to  beUeve  that  ITS  matters  are 
more  appropriately  addressed  by  means 
of  the  Exchange's  regulatory  process 
rather  than  through  its  performance 
measurement  system,  but  will  continue 
to  study  the  matter. 

2.  Statutory  Basis 

The  Exchange  beUeves  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  that  an  exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
beUeves  the  proposed  extension  of  Rule 
103A  is  consistent  with  these  objectives 
in  that  it  will  allow  the  Exchange  to 
continue  to  administer  the  rule  on  an 
uninterrupted  basis,  fostering  quality 
specialist  performance. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Qmunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betiveen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  6  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street, 
N.W.,Washington.  D.C.  20549.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-96- 
22  and  should  be  submitted  by 
September  11, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  96-21318  Filed  8-20-96;  8:45  am) 
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[Release  No.  34-37563;  File  No  SR-PSE- 

96-21] 

Self- Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Pacific  Stock  Exchange. 
Inc.,  Relating  to  the  Liability  ot  the 
Exchange  and  Its  Governors.  Officers, 
and  Agents 

August  14,  1996. 
I.  Introduction 

On  June  17, 1996,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(l3)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  adopt  new 
provisions  pertaining  to  the  liabiUty  of 
the  Exchange  and  to  amend  an  existing 
provision.  Specifically,  the  PSE 
proposes  to  adopt:  New  Rule  13.2, 
which  clarifies  and  broadens  the 


existing  limitations  on  the  Exchange's 
Uability;  new  Rule  13.3,  which  prohibits 
members  from  instituting  certain  types 
of  legal  proceedings  against  Exchange 
officials;  and  new  Rule  13.4,  which 
provides  for  the  recovery  of  the 
Exchange's  defense  costs  in  certain 
circumstances.  In  addition,  the  PSE 
proposes  to  amend  Rule  6.59,  to  clarify 
its  purposes  and  to  provide  a  reference 
to  the  new  provisions  in  Rule  13. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on  July 
3, 1996.*  No  comments  were  received 
on  the  proposed  rule  change.^  This 
order  approves  the  PSE's  proposal. 

n.  Background  and  Description 

A.  Liability  of  Exchange 

The  principal  rule  concerning 
Exchange  Uability  is  contained  in 
Article  VI,  Section  6  of  the  PSE 
Constitution.  Article  VI,  Section  6 
provides  that  the  Exchange  is  not  Uable 
to  members  for  damages  arising  out  of 
the  use  or  enjoyment  of  Exchange 
facihties  in  the  conduct  of  their 
business. 

New  Rule  13.2(a)5  clarifies  that, 
except  as  otherwise  expressly  provided 
in  the  rules  of  the  Exchange,  neither  the 
Exchange  nor  its  Governors,  officers, 
committee  members,  employees,  or 
agents  shall  be  Uable  to  members  or 
their  associated  persons  except  where 
the  Exchange's  fiability  is  attributable  to 
willful  misconduct,  gross  negUgence, 
bad  faith,  fi^ud,  or  criminal  acts.  In 
addition,  new  Rule  13.2(a)  clarifies  that 
the  limitation  of  the  Exchange's  liability 
includes  interruption,  failure  or 
unavailabihty  of  Exchange  faciUties  or 
services. 

New  Rule  13.2(a)B  also  adds  language 
which  limits  the  Exchange's  fiability  for 
errors,  omissions,  or  delays  in 
calculating  or  disseminating  various 
kinds  of  data  relating  to  current  or 
closing  index  values,  reports  of 
transactions  or  quotations  for  options  or 
other  securities,  and  further  provides 
that  the  Exchange  does  not  warrant  the 


">17CFR  200.30-3(8)912)  (1994). 
M5  U.S.C.  78»(b](l)  (1988). 
»17CFR240.19b-4. 


>  S«e  Securities  Exchange  Act  Release  No.  37391 
Ouly  1,  1996),  61  FR  36100  (July  9. 1996). 

'The  PSE  submitted  a  letter  regarding  the 
enforceability  of  the  pro(K>sed  rules  under  state  law. 
See  letter  from  Rosemary  A.  MacCuiness.  Senior 
Counsel.  Director  of  Arbitration,  PSE.  to  Glenn 
Barrentine,  Branch  Chief,  Office  of  Market 
Supervision,  Division  of  Market  Regulation. 
Commission,  dated  August  7,  1996. 

>  The  PSE  notes  that  new  Rule  13.2(a)  is  based  on 
Chicago  Stock  Exchange  ("CHX")  Article  I.  Rule 
lB(a)  and  the  proposed  rule  changes  filed  by  the 
Chicago  Board  Options  Exchange  ("CBOE")  to  Rule 
6.7(a).  See  Securities  Exchange  Act  Release  No. 
36863  (February  20,  1996),  61  FR  7285  (February 
27,  1996)  (File  No.  SR-CBOE-96-02). 

■  The  PSE  notes  that  this  language  to  new  Rule 
13.2(a)  is  based  on  CBOE  Rule  24.12. 
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results  obtained  by  any  person  or  entity 
relying  on  data  transmitted  by  or  on 
behalf  of  the  Exchange  or  any 
designated  reporting  authority.  New 
Rule  13.2(a)^  states  that  its  provisions 
are  in  addition  to,  and  do  not  limit,  the 
provisions  of  the  PSE  Constitution, 
.Article  V'l,  Section  6.  Lastly,  paragraphs 
(b)  and  (c)  of  new  Rule  13.2*  describe 
the  monetar\'  limits  on  the  Exchange's 
habilitv  With  respec:t  to  the  Exchange's 
order  routing  systems,  electronic  book, 
and  automatic  execution  systems.* 

B.  Legal  Proceedings  Against  Exchange 
Governors,  Officers,  Employees,  or 
Agents 

New  Rule  13.3 '"  prohibits  a  member 
or  associated  person  from  instituting  a 

lawsuit  or  any  other  type  of  legal 
proceeding  against  any  Governor, 
officer,  employee,  agent,  or  other  official 
of  the  Exchange  or  any  of  its 
subsidiaries  based  on  actions  taken  or 
omitted  to  be  taken  while  such  person 
is  acting  on  Exchange  business  or  the 
business  of  any  of  its  subsidiaries.  Rule 
13,3,  however,  does  not  apply  where 
private  rights  of  action  under  the  federal 
securities  laws  exist,  to  appeals  of 
disciplinary  actions,  to  other  actions  by 
the  Exchange  as  provided  for  in  its 
rules,  and,  with  respect  to  the  Governors 
of  the  Exchange,  to  the  extent  such 
action  or  omission  is  inconsistent  with 
the  Exchange's  Certificate  of 
Incorporation. 

The  Exchange  notes  that  new  Rule 
13.3  does  not  prohibit  a  member  from 
suing  the  Exchange  as  a  result  of  the 
actions  of  these  individuals;  rather  it 
merely  prohibits  suits  against  the  person 
in  his  or  her  individual  capacity. 
-According  to  the  PSE,  the  pmpose  of 
disallowing  lawsuits  or  other  legal 


'  The  PSE  notes  that  this  aspect  of  new  Rule 
13.2(8)  is  based  on  CHX  Article  1,  Rule  18(b). 

•The  PSE  notes  that  new  Rules  13.2  (b)  and  (c) 
are  based  on  CBOE  Rules  6.7  (b)  and  (c). 

•Under  now  Rule  13.2(b).  the  PSE's  liability  with 
respect  to  the  Exchange's  order  routing  systems, 
electronic  book,  and  automatic  execution  systems  is 
limited  to  the  larger  of  any  recovery  obtained  by  the 
Exchange  under  any  applicable  insurance  or:  (i) 
SIOO.OOO  as  to  any  claim  or  series  of  claims  made 
by  a  single  member  on  a  single  day;  (ii)  S2S0,000 
as  to  all  claims  by  all  members  on  any  single 
trading  day;  and  (iii)  S500,000  as  to  all  claims,  in 
the  aggregate,  by  all  members  in  any  calendar 
month. 

Under  new  Rule  13.2(c),  if  all  of  the  claims 
arising  out  of  the  use  of  enjoyment  of  the  facilities 
afforded  by  the  Exchange  cannot  be  fully  satisfled 
biecause  in  the  aggregate  they  exceed  the  applicable 
maximum  amount  of  liability  provided  for  in 
paragraph  (b),  the  maximum  amount  will  be 
allocated  based  on  the  proportion  that  each  claim 
bears  to  the  sum  cf  the  all  such  claims. 

'"The  PSE  notes  that  new  Rule  13.3  is  based  on 
CHX  Article  I,  Rule  17  and  the  proposed  rule 
changes  filed  by  the  CBOE  to  Rule  6.7A.  See 
Securities  Exchange  Act  Release  No.  36863,  supn 
note  5. 


proceedings  against  Exchange  officials 
or  agents  when  they  are  acting  on 
Exchange  business  is  to  eliminate  the 
potential  exposure  to  personal  liability 
of  such  persons  which  impairs  their 
ability  to  perform  their  duties. 

C.  Exchange's  Costs  of  Defending  Legal 
Proceedings 

New  Rule  13.4 ''  requires  a  member 
or  associated  person  who  fails  to  prevail 
in  a  lawsuit  or  other  legal  proceeding 
instituted  by  that  person  against  the 
Exchange  or  other  specified  persons, 
and  related  to  the  business  of  the 
Exchange,  to  pay  to  the  Exchange  all 
reasonable  expenses,  including 
attorney's  fees,  incurred  by  the 
Exchange  in  its  defense  of  such 
proceeding.  The  requirement  would 
apply  only  where  the  costs  exceed  fifty 
thousand  dollars  ($50,000). 

According  to  the  PSE,  this  provision 
is  intended  to  discourage  imfounded, 
vexatious  litigation  against  the 
Exchange  where  the  Exchange's  costs 
are  significant,  without  having  an  undue 
chilling  effect  on  legitimate  claims  of 
members.  The  proposed  rule  would 
apply  to  lawsuits  or  other  legal 
proceedings  that  might  be  instituted  by 
members  against  the  Exchange  or  to  any 
of  its  Governors,  officers,  committee 
members,  employees,  or  agents.  This 
provision,  however,  would  not  apply  to 
disciplinary  actions,  to  administrative 
appeals  of  Exchange  actions,  or  to  any 
specific  instance  where  the  Board  of 
Governors  has  granted  a  waiver  of  this 
rule. 

D.  Liability  of  Exchange  for  Actions  of 
Order  Book  Officials 

Current  Rule  6.59  (a)  and  (g)  are  being 
amended  for  clarification  purposes. '^ 
Rule  6.59  is  also  adding  a  reference  to 
the  new  provisions  in  Rule  13. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5). '^ 
Specifically,  the  Commission  believes 
that  by  limiting  the  liability  of  the 
Exchange  and  its  Governors,  officers, 
committee  members,  employees,  and 
agents,  by  precluding  certain  types  of 


UMI 


"The  PSE  notes  that  new  Rule  13.4  is  based  on 
CHX  Article  I,  Rule  18(c)  and  the  proposed  rule 
changes  Tiled  by  the  CBOE  to  Rule  2.24.  See 
Securities  Exchange  Act  Release  No.-36863.  supra 
note  5. 

''The  PSE  notes  that  the  amendments  are  based 
on  CBOE  Rules  7.11(b)(1)  and  7.11(e),  respectively. 

"15  U.S.C  78f(b)(5)  (1988). 


legal  actions  by  members  against  such 
persons  individually,  and  by 
discouraging  frivolous  lawsuits  against 
the  Exchange,  the  costs  of  the  Exchange 
in  responding  to  claims  and  lawsuits 
will  be  reduced,  thereby  permitting  the 
resources  of  the  Exchange  to  be  better 
utilized  for  promoting  just  and  equitable 
principles  of  trade  and  for  protecting 
investors  and  the  public  interest. 

A.  Liability  of  Exchange 

The  Commission  believes  the  rule 
change  limiting  the  liability  of  the 
Exchange  and  its  Governors,  officers, 
committee  members,  empiovees,  and 
agents,  to  situations  attributable  to 
willful  misconduct,  gross  negligence, 
bad  faith,  fraud,  or  criminal  acts,  will 
adequately  preser%'e  members'  right  to 
pursue  actions  in  circumstances  where 
the  Exchange  and  its  officials  should  be 
held  accountable,  or  where  there  has 
been  a  violation  of  the  federal  securities 
laws. 

B.  Legal  Proceedings  Against  Exchange 
Governors,  Officers,  Employees,  or 
Agents 

The  Commission  believes  that  the  rule 
change  prohibiting  members  from 
instituting  legal  proceedings  against 
Exchange  officials  should  be  approved. 
Specifically,  the  rule  change  prohibits 
members  and  associated  persons  from 
instituting  lawsuits  or  any  other  legal 
proceedings  against  any  Governor, 
officer,  employee,  agent,  or  other  official 
of  the  Exchange  or  any  subsidiary  of  the 
Exchange,  for  actions  taken  or  omitted 
to  be  taken  by  these  parties  in 
connection  with  official  business  of  the 
Exchange  or  any  subsidiary.  New  Rule 
13.3,  however,  does  not  impair 
members'  ability  to  initiate  legal  action 
based  upon  violations  of  the  federal 
securities  laws  for  which  a  private  right 
of  action  exists,  appeals  of  disciplinary 
actions,  other  actions  by  the  PSE  as 
provided  for  in  the  Exchange's  rules, 
and  with  respect  to  the  Governors  of  the 
Exchange,  to  the  extent  such  action  or 
omission  is  inconsistent  with  the 
Exchange's  Certificate  of  Incorporation. 
The  Commission  believes  that  new  Rule 
13.3  is  consistent  with  the  Act  because 
it  will  help  to  ensure  that  the  covered 
persons  will  be  able  to  carry  out  their 
duties  under  the  Act.  and  to  enforce 
compliance  with  the  Act  and  the  rules 
thereunder,  as  well  as  the  rules  of  the 
Exchange,  without  the  threat  of  personal 
liabihty. 

C.  Exchange's  Cost  of  Defending  Legal 
Proceedings 

The  Commission  believes  that  the  rule 
change  requiring  members  or  associated 
persons  who  fail  to  prevail  in  a  lawsuit 
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or  other  legal  proceeding  instituted  by 
that  person  against  the  Exchange  or 
other  specified  persons,  and  related  to 
the  business  of  the  Exchange,  to  pay  all 
reasonable  expenses,  including 
attorneys'  fees;  incurred  by  the  PSE  in 
its  defense  during  such  proceedings  if 
such  expenses  exceed  $50,000.  is 
consistent  with  Section  5{bK4l  of  the 
Act.'*  Section  6(b){41  requires  that  the 
rules  of  the  exchange  pro\ide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  »■ 

The  Commission  beheves  that 
because  the  funds  to  pay  the  legal 
expenses  incurred  by  the  Exchange  in 
defending  legal  suits  are  generated,  in 
part,  by  membership  fees,  the  rule 
change  reflects  a  reasonable  business 
decision  by  the  membership  to  shift  the 
financial  burden  of  litigation  to  the 
responsible  member  under  certain 
circumstances.  Moreover,  as  the 
Exchanges  legal  expenses  must  be 
reasonable  and  must  accrue  to  at  least 
$50,000  before  a  member  would  be 
obligated  to  compensate  the  Exchange. 
the  Commission  believes  that  the  rule 
change  should  not  provide  an  undue 
disincentive  to  litigation,  in  so  far  as  it 
will  permit  the  discovery  needed  to 
assess  the  merits  of  members'  cases. 

The  Commission  also  notes  that  new 
Rule  13  4  specifically  excludes 
disciplinary  actions  brought  by  the 
Exchange,  administrative  appeals  of 
Exchange  actions,  as  well  as  any  other 
specific  instance  where  the  Board  of 
Governors  grants  a  waiver  of  this  rule. 
The  Commission  believes  that  this 
provision  will  ensure  that  members  will 
be  able  to  freely  pursue  their  right  to 
appeal  any  action  brought  by  the 
Exchange  for  violations  of  its  rules.'* 

D.  Liability  of  Exchange  for  Actions  of 
Order  Book  Officials 

The  Commission  believes  that 
because  the  PSE's  proposal  regarding 
the  Exchange's  order  book  officials 
clarifies  the  application  of  the  rules 
governing  Exchange  liability,  it  should 
be  approved. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  PSE's 
proposal  to  limit  the  liability  of  the 
Exchange  and  its  directors,  officers, 


"15  U.S.C  7Bf[b)(4)  (1988). 

"  The  Commission  notes  that  if  the  minimuni 
amount  in  the  fee  provision  were  substantially 
lower  it  might  have  a  more  difficult  time 
concluding  that  the  provision  was  consistent  with 
Section  6(b)(4).  This  is  because  such  a  lower 
threshold  amount  could  be  found  to  represent  an 
inequitable  allocation  of  fees  to  the  disadvantage  of 
certain  members. 


employees,  and  agents,  to  preclude 
certain  types  of  legal  actions  by  , 

members  against  such  persons 
individually,  and  to  require  members  to 
pay  the  Exchange's  costs  of  litigation 
under  specified  circumstances  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,>«  that  the 
proposed  rule  change  (SR-PSE-96-21) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  96-21234  Filed  8-20-96;  8:45  am] 
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(Release  No  34-37570:  File  No  SR- 

PHILADEP-Q6-11] 

Self-Regulatory  Organizations;  The 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Regarding  the 
Destruction  of  Certain  Expired 
Securities  Certificates 

August  14,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  28.  1996,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
PHILADEP-96-11)  as  described  in  Items 
I,  n,  and  in  below,  which  Items  have 
been  prepared  primarily  by  Philadep. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulator\  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Philadep  proposes  to  amend  its  rules 
to  permit  the  destruction  of  expired 
securities  certificates  representing 
warrants  or  rights  that  have  expired  to 
be  carried  out  imder  the  supervision  of 
Philadep's  internal  audit  department. 

n.  Self-Regulator\'  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 


the  proposed  rule  change  and  discussed 
any  comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Rule  31  which 
governs  the  orderly  destruction  of 
securities  certificates  relating  to  expired 
warrants  and  rights.^  Currently,  Section 
(c)  of  Rule  31  requires  that  all  securities 
to  be  destroyed  pursuant  to  the  rule 
must  be  forwarded  to  Philadep's 
internal  audit  department  for 
destruction.'*  Under  the  proposed  rule 
change.  Philadep  will  be  allowed  to 
destroy  the  certificates  in  a  designated 
area  of  Philadep  imder  the  supervision 
of  the  internal  audit  department  instead 
of  being  required  to  destroy  such 
certificates  in  the  internal  audit 
department  itself. 

Philadep  believes  the  proposed  rule 
change  complies  with  Section  17A  of 
the  Act  because  it  is  contemplated  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
by  providing  an  efficient  administrative 
mechanism  to  destroy  expired  securities 
that  presently  and  unnecessarily  occupy 
critical  space  in  Philadep's  vault. 


">  15  U.S.C.  788(b)(2)  (1988). 
"  17  CFR  2O0.3O-3(a)(12). 
>  15  U.S.C.  §  78s(b)(l)  (1988). 


'  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  Philadep. 

'  The  procedures  for  the  destruction  of  expired 
securities  set  forth  in  Rule  31  require  Philadep  to 
(i)  contact  the  transfer  agent  or  the  issuer  of  the 
expired  securities  to  verify  that  the  respective 
warrants  or  rights  have  expired,  (ii)  obtain  written 
confirmation  from  such  transfer  agent  or  issuer  that 
the  certificates  representing  such  warrants  or  rights 
have  expired  (if  there  is  no  transfer  agent,  Philadep 
personnel  must  exercise  all  reasonable  due 
diligence  to  conHrm  the  expired  nature  of  the 
respective  certificates  including  consulting  with  the 
Philadep's  legal  department,  internal  audit 
department  and  senior  management),  (iii)  notify  its 
participants  that  in  the  judgment  of  the  transfer 
agent,  or  other  appropriate  parties  if  a  transfer  agent 
does  not  exist,  the  securities  certificates  have 
expired,  (iv)  delete  such  securities  positions  from 
its  participants'  account  on  or  after  the  thirtieth  day 
following  the  date  of  such  notice,  and  (v) 
appropriately  mark  the  securities  certificates  and 
forward  them  to  its  internal  audit  department  for 
destruction. 

*  Securities  Exchange  Act  Release  No.  35426 
(February  28, 1995)  (File  No.  SR-PHILADEP-«4- 
OSl  (order  approving  proposed  rule  change 
authorizing  Philadep  to  implement  a  program  for 
the  destruction  of  securities  certificates  relating  to 
expired  warrants  and  rights). 
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(B)  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Philadep  believes  that  the  proposed 
rule  change  poses  no  appreciable  threat 
or  burden  on  competition  and  should 
foster  competition  because  it  provides 
for  an  administiativeiy  more  effective 
vault  protocol. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 

the  proposed  rule  change. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty -five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  penod  to  be  appropriate  and 
publishes  Its  reasons  for  so  finding  or 
(ii)  as  to  which  Philadep  consents,  the 
Commission  will: 

[A]  By  order  approve  such  proposed 
rule  change  or 

(Bj  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
F'ersons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
tiling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  tlie  file  number  SR- 
PHIl.\DEP-96-l  1  and  should  be 
submitted  by  September  11, 1996. 


For  the  Comn:ission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Nfargaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  96-21324  Filed  »-20-96:  8:45  am] 
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[Release  No.  34-37571;  FHe  No.  SR- 

PHILADEP-96-12] 

Setf-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Legal  Deposit 
Processing 

August  14, 1996. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
June  28, 1996,  the  Philadelphia 
Depository  Trust  Company  ("Philadep  ") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  U,  and  III  below,  which  Items 
have  been  prepared  primarily  by 
Philadep.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Philadep  proposes  to  allow  its 
participants  to  access  Philadep 's  legal 
deposit  processing  services  tliix)ugh  the 
participants'  Philanet  terminal  system. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  conunents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  Philadep 


participants  to  access  Philadep's  legal 
processing  services  through  the 
participants'  Philanet  terminal  system.* 
Currently,  participants  access 
Philadep's  legal  deposit  processing 
services  by  forwarding  to  Philadep  a 
security  certificate  with  a  manually- 
completed  legal  deposit  ticket  attached/' 
Under  the  proposed  rule  change, 
participants  will  be  able  to  initiate  legal 
deposit  processing  by  utihzing  their 
Philanet  terminals  to  input  legal  deposit 
information  directly  to  Philadep.  Once 
the  information  is  entered  bv  the 
participant,  the  Philanet  system  will 
print  a  deposit  ticket  at  the  participant's 
local  printer  for  attachment  to  the 
securities  to  be  deposited  at  Philadep 
Participants  then  will  forward  the 
securities  and  deposit  ticket  to 
Philadep,  and  legal  deposit  processing 
will  proceed  in  the  regular  manner 
according  to  Philadep's  current  rules 
and  procedures. 

The  proposed  rule  change  also 
includes  one  system  enhancement  to 
legal  deposit  processing.  Because 
information  regarding  the  securities  to 
be  deposited  will  be  transmitted  directly 
to  Philadep  through  the  Philanet 
terminals,  legal  deposit  processing  can 
begin  before  Philadep  receives  the 
physical  certificates  from  its 
participants. 5  This  additional 
processing  time  will  permit  Philadep  to 
compare  its  participants'  deposit 
information  against  the  Security 
Information  Center  ("S.I.C.")^  database 
to  determine  whether  a  certificate  has 
been  reported  lost  or  stolen.  The 
proposed  rule  change  should  permit 
Philadep  to  alert  its  participants  by 
phone  or  facsimile  if  a  certificate  has 
been  reported  lost  or  stolen  prior  to  the 


» 17  CFR  200.3O-3(a)(12)  (1995). 
'15U.S.C.  §78»(b)(l)(19a8). 
'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  t>y  Philadep. 


'  Philanet  is  an  electronic  communication  system 
that  lints  Philadep  to  its  participants.  Philanet 
allows  participants  to  access  information  affecting 
their  accounts  through  a  terminal  located  at 
participants'  offices.  For  a  more  complete 
description  of  the  Philanet  system,  refer  to 
Securities  Exchange  .Act  Release  No.  34250  (June 
23,  1994),  59  FR  33808  IFile  No.  SR-PHII.ADEP- 
93-02]  (notice  and  order  granting  accelerated 
approval  of  the  Philanet  system  on  a  permanent 
basis). 

*  The  legal  deposit  ticket  contains  information 
regarding  the  identity  of  the  depositing  participant, 
the  number  of  shares  deposited,  and  the  CUSEP  and 
certificate  numbers  relating  to  the  deposited 
securities. 

'Although  preliminary  processing  may  begin 
prior  to  receipt  of  the  certificates,  Philadep  will  not 
credit  any  participant's  account  prior  to  the  receipt 
of  such  certificates.  Telephone  Conversation 
between  Joseph  E.  DiNunzio.  Senior  Vice  President, 
Philadep,  and  Mark  A.  Steffensen,  Senior  Counsel, 
Division  of  Market  Regulation.  Commission  (August 
6.  1996). 

•  S.LC  is  the  Commission's  current  designee  to 
receive,  store,  and  disseminate  information  with 
regard  to  missing,  lost,  counterfeit,  or  stolen 
securities  pursuant  to  Section  17(f)  of  the  Act  and 
Rule  17f-l  thereunder 
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completion  of  full  legal  deposit 
processing  and  before  a  participant 
credits  its  customer's  account. 

Philadep  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  17  A  of  the  Act  ^ 
because  it  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions  and  assures  the 
safeguarding  of  securities  which  are  in 
the  custody  and  control  of  Philadep  or 
for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  believes  the  proposed  rule 
change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change.  However, 
several  participants  have  requested  that 
Philadep  enhance  Philanet  as  described 
in  this  proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii) »  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4)  ^  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  of  a 
registered  clearing  agency  that  (i)  does 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible  and  (ii)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  the  clearing  agency  or 
persons  using  the  service.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
wi\h  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  File  No.  SR-PHILADEP- 
96-12  and  should  be  submitted  by 
September  11,  1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-21325  Filed  8-20-96;  8:45  ami 
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Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange.  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  to  Trade  a  European-styie 
National  Over-the-Counter  Index 
Option 

August  15,  1996. 

On  May  28, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  piu^uant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
change  the  execution  style  of  the 
National  Over-the-Counter  Index 
("Index")  option,  from  American-style 
to  European-style. 

The  proposed  rule  change  was 
published  for  comment  in  Secmities 
Exchange  Act  Release  No.  37355  (June 
24,  1996),  61  FR  33790  (June  28,  1996). 
No  comments  were  received  on  the 
proposal. 

The  Exchange  began  trading  the  Index 
in  1985.  The  Index  is  a  capitalization- 
weighted  market  (broad-based)  index 
composed  of  the  100  largest  capitalized 
stocks  trading  over-the-cotmter.  The 


Phlx  proposes  to  change  the  exercise 
style  of  the  Index  option  from 
American-style  to  Europ>ean-style. 
Under  the  Exchange's  rules,  an 
American-style  option  is  an  option 
contract  that  may  be  exercised  at  any 
time  from  the  opening  of  the  position 
until  its  expiration,  whereas  a 
European-style  option  is  an  option 
contract  that  can  be  exercised  only  on 
the  day  it  expires.^ 

The  Exchange  stated  that  it  received 
requests  to  change  the  expiration  style 
of  the  Index  from  many  investors  who 
prefer  to  trade  index  options  that  cannot 
be  exercised  except  on  the  day  they 
expire.  The  Exchange  notes  that 
European-style  index  options  have 
certain  advantages,  including  the 
elimination  of  the  risk  of  early  exercise. 
According  to  the  Exchange,  investors 
holding  spread  positions  in  European- 
style  index  options  do  not  have  to  be 
concerned  that  one  leg  of  a  short 
position  will  be  exercised  prior  to 
expiration.  Moreover,  the  Exchange 
believes  that  sellers  generally  will 
benefit  from  the  European-style  exercise 
featuire,  because  absent  concerns  about 
early  exercise,  they  will  be  free  to 
engage  in  long-range  planning  and 
strategies. 

The  Exchange  has  proposed  to 
convert  the  Index  from  American-style 
to  European-style  exercise  on  a 
prospective  basis.  After  Commission 
approval  of  the  Phlx  proposal,  the 
Exchange  will  add  expiration  series 
with  European-style  exercise  following 
the  next  expiration  date  of  the  Index 
option.  The  Exchange  will  continue 
trading  the  American-style  option  until 
the  Usted  series  expire  or  no  longer  have 
open  interest.  Except  during  this  wind- 
down  period,  the  Exchange  does  not 
intend  to  continue  trading  American- 
style  options  side-by-side  with 
European  options  on  the  Index. 

The  Exchange  stated  that  it  will 
provide  adequate  notice  of  the  new 
European-style  option  by  way  of 
memoranda  to  the  Phlx  membership.*  In 
addition,  the  Exchange  intends  to 
preserve  the  investment  community's 
famiharity  with  the  symbol  XOC,  which 
the  option  has  been  trading  under  since 
its  introduction,  by  retaining  the  use  of 
this  symbol  for  the  new  European-style 
options  on  the  Index  and  trading  the 


'15  U.S.C  S78q-1  (1988). 

•15  U.S.C.  §  78s(b)(3)(A)(iii)  (1988). 

•  17  CFR  240.19b-t(e)(4)  (1996). 


'017  CFR  2O0.3O-3(a)(12)  (1995). 
1 15  U.S.C.  78s(b)(l). 
J17CFR240.19b-». 


'See Phlx  Rules  1000(b)(34)  and  (35). 

*Tbe  Exchange  already  has  begun  the  process  of 
informing  its  membership  of  the  impending  change 
in  the  exercise  style  of  the  Index  option.  See  Phlx 
Market  Surveillance  Release  No.  249-96.  dated  July 
1.1996. 
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existing  American-style  options  on  the 
Index  under  the  symbol  XOV.* 

The  Commission  finds  that  the 
propo.sed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).*  In 
particular,  the  Commission  believes  the 
proposal  IS  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public. 

As  the  Commission  has  stated 
previously.^  European-style  options, 
which  can  b«  exercised  only  during  a 
specified  period  prior  to  expiration, 
should  facilitate  transactions  in  index 
options  throueh  lower  premiums  and 
providing  certainty  to  market 
participants.  Premiums  on  an  index 
option  reflect  the  risk  that  a  long  option 
holder  will  exercise  before  expiration 
and  the  option  writer  will  be  assigned. 
Because  this  risk  is  not  present  with 
European-style  index  options, 
premiums  on  these  options  may  be 
lower,  therefore  making  them  more 
attractive  to  investors.  Moreover, 
European-style  index  options  provide 
the  certainty  that  allows  market 
participants  (particularly  hedgers, 
spreaders,  and  iiptions  writers)  to 
en^ge  in  long-range  planning  and 
strategies  This  certainty  also  should 
promote  trading  in  index  options.  By 
facilitating  transactions  in  Index  options 
in  these  ways,  the  Commission  believes 
that  the  proposal  should  help  to 
increase  the  depth  and  liquidity  of  the 
Exchange's  stock  index  option  markets. 

In  addition,  the  Commission  believes 
that  the  Exchange  has  established 
reasonable  procedures  designed  to 
change  Index  options  from  American- 
style  to  European-style  exercise  without 
causing  undue  investor  confusion. 
Specifically,  the  Phlx  plans  to 
implement  the  change  in  exercise  style 
on  a  prospective  basis  by  adding 
expiration  series  with  European-style 
exercise  following  the  next  expiration 
date  of  the  Index  option.  The 
outstanding  American-style  series  will 
remain  outstanding  until  their 
expirations  or  no  open  interest  in  these 


'The  symbol  for  the  American-style  Index  option 
was  converted  from  XOC  to  XOV  effective  July  8, 
1996.  See  supra  note  4, 

»15U.S.C.  78f(b). 

'  See.  e.g..  Securities  Exchange  Act  Release  Nos. 
31831  (February  5.  1993),  58  FR  8436  (February  12. 
1993)  (order  approving  change  in  exercise  style  of 
NYSE  Composite  Index  options  from  American- 
style  to  European-style). 


series  exists.  As  noted  above,  the  Phlx 
has  already  advised  its  membership  of 
the  impending  change  to  the  European- 
style  expiration  feature  for  Index 
options  upon  Commission  approval  of 
this  proposal,  including  the  phase-in 
procedures,  by  means  of  a  memorandum 
to  members.*  The  Phlx,  upon  issuance 
of  this  approval  order,  will  notify  its 
members  of  the  change  with  the  exact 
date  when  European-style  Index  options 
will  be  introduced.*  In  addition,  the 
Phlx  already  has  changed  the  symbol  for 
American-style  Index  options  from  XOC 
to  XOV  to  avoid  any  confusion.^" 

In  sum,  the  Phlx's  procedures  are 
comparable  to  those  approved 
previously  by  the  Commission  in 
connection  with  other  exchanges' 
modification  of  the  exercise  feature  of 
index  options  "  and  should,  as  noted 
above,  provide  benefits  to  investors. 

It  is  tnerefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,>2  that  the 
proposed  rule  change  (SR-Phlx-96-18) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(PR  Doc.  96-21327  Filed  S-20-96;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  «2886] 

Kentucky  (and  Contiguous  Counties  in 
Ohio  and  West  Virginia);  Declaration  of 
Disaster  Loan  Area 

Boyd  County  and  the  contiguous 
counties  of  Carter,  Greenup,  and 
Lawrence  in  the  Commonwealth  of 
Kentucky;  Lawrence  County,  Ohio;  and 
Wayne  County,  West  Virginia  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
which  occiured  on  July  31,  1996, 
Applications  for  loans  for  physical 
damage  may  be  filed  imtil  the  close  of 
business  on  October  11,  1996  and  for 


*  See  supm  note  4. 

'Telephone  conversation  between  Edith 
Hallahan,  Special  Counsel.  PhU,  and  Sharon 
Lawson,  Senior  Special  Counsel,  SEC,  dated  August 
IS.  1996. 

'"See  supra  note  4. 

"See,  e.g..  Securities  Exchange  Act  Release  Nos, 
31831  (February  5. 1993).  58  FR  8436  (February  12, 
1993)  (order  approving  change  in  exercise  style  of 
NYSE  Composite  Index  options  from  American- 
atyle  to  European-style);  26199  (October  19, 1988), 
53  FR  43060  (October  25,  1988)  (order  approving 
change  in  exercise  style  of  Amex  Major  Market 
Index  options  from  American-style  to  European- 
style). 

•M5U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 


economic  injiu^  until  the  close  of 
business  on  May  12,  1997  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300.  Atlanta, 
GA  30308.  or  other  locaiiy  aruiounced 
locations. 
The  interest  rates  are: 


For  Physical  Damage 

Homeowners  Witfi  Credit  Avail- 
able Elsewhere  

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Availatile 
Elsewhere    

Businesses  and  NorvProfit  Orga- 
nizations Without  Credit  Avail- 
able Elsewhere  

Ottners  (Including  Non-Profit  Or- 
ganizations) With  Credit  Avail- 
able Elsewhere  

For  Economic  Injur/: 

Businesses  and  Small  Agricuf- 
tural  Cooperatives  WittXKJt 
Credit  Available  Elsewt>ere  . 


Percent 


8.000 


4.000 


8.000 


4.000 


7.125 


4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  288606  for 
Kentucky;  288706  for  Ohio;  and  288806 
for  West  Virginia.  For  economic  injury 
the  numbers  are  898900  for  Kentucky; 
899000  for  Ohio;  and  899100  for  West 
Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  12,  1996. 
Philip  Lader, 
Administrator. 

[FR  Doc.  96-21301  Filed  8-20-96;  8:45  am] 
BILUNO  COOE  802S-01-P 


Boston  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Boston  District 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday,  September  12, 
1996  at  9:30  a.m.  at  the  SBA,  10 
Causeway  Street,  Room  265,  Boston, 
Massachusetts  02222,  to  discuss  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  wrrite  or  call 
Ms.  Mary  E.  McAleney,  District 
Director,  U.S.  Small  Business 
Administration,  10  Causeway  Street, 
Room  265,  Boston.  Massachusetts 
02222-1093, (617)  565-5560. 

Dated:  August  19,  1996, 
Michael  P.  Novelli, 
Director,  Office  of  Advisory  Council. 
[FR  Doc.  96-21299  Filed  8-20-96;  8:45  ami 
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Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  mt  e' .it:  -n  Tuesday, 
September  24, 1996  from  from  9:00  a.m. 
to  4:00  p.m.,  at  the  California  Small 
Business  Development  Cr  n ;  ^ :  a  0 1  K 
Street,  Sacramento,  CA  95814. 

The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  members, 
-taff  of  the  SBA,  or  other  present. 

For  further  information,  write  or  call 
Mary  Ann  Holl,  SBA,  4th  Floor,  409  3rd 
Street,  S.W.,  Washington,  DC  20416, 
(202) 205-7302. 

August  19. 1996. 
Michael  P    NovfUi, 
Director,  Office  of  Advisory  Council. 
[FR  Doc.  96-21300  Filed  &-20-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  42  and  53 
[FAR  Case  95-034] 
RIN90OO-AH18 

Federal  Acquisition  Regulation; 
Novation  and  Related  Agreements 

AGENCIES:  Department  of  Defense  (DOD), 
Crf  neral  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 

Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
facilitate  the  processing  of  novation  and 
cfiange-of-name  agreements.  This 
regulatorv  action  was  not  subject  to 
Office  of  .Vtanagement  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 

DATES:  Comments  should  be  submitted 
on  or  before  October  21,  1996  to  be 
considered  in  the  formulation  of  a  final 

rule 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  .Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW  .  Room  4037,  Washington,  DC 
20405. 

Please  cite  F.AR  case  95-034  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Kline  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  OS  Building, 
Washington.  DC  20405  (202)  501^755. 
Pleas*!  cite  FAR  case  95-034. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  proposed  rule  is  in  response  to 

an  October  2.  1995.  request  from  the 
.American  Bar  Association  to  revise  FAR 
Subpart  42.12.  The  purpose  of  the 
revision  is  to  facilitate  the  process  of 
novating  contracts  and  provide 
guidelines  for  contracting  officers  while 
preserving  the  Govenunent's  Interests  in 
business  combinations  affecting  its 
contracts. 


UMI 


B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  novation  agreements  in  general 
only  affect  a  relatively  small  nvunber  of 
large  and  small  business  entities.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  eutities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  95-034),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  42  and 
53 

Government  prociuement 
Dated:  August  15, 1996. 
Edward  C  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  42  and  53  be  amended  as  set  forth 
below: 

PART  42-^  CONTRACT 

ADMINISTRATION 

1.  The  authority  citation  for  48  CFR 
Part  42  and  53  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  42.1203  is  revised  to  read 
as  follows: 

42.1203    Processing  agreements. 

(a)  When  a  firm  performing 
Government  contracts  wishes  the 
Government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts  or  (2)  a 
name  change,  the  contractor  shall 
submit  a  written  request  to  the 
responsible  contracting  officer  (see 
42.1202). 

(b)  The  responsible  contracting  officer 
shall— 

(1)  Identify  and  request  the  contractor 
to  submit  the  information  necessary  to 
evaluate  the  proposed  agreement  for 
recognizing  a  successor  in  interest  or  a 
name  change.  This  information  should 


include  the  items  identified  in 

42.1204(e)  or  42  1205(a).  as  applicable; 

(2)  Notify  each  contract 
administration  office  and  contracting 
office  affected  by  a  proposed  agreement 
for  recognizing  a  successor  in  interest; 
provide  those  offices  with  a  list  of  all 
affected  contracts;  and 

(3)  Request  submission  of  any 
comments  or  objections  to  the  proposed 
transfer  within  30  days  after 
notification.  Any  submission  should  be 
accompanied  by  supporting 
documentation. 

(c)  Upon  receipt  of  the  necessary 
information,  the  responsible  contracting 
officer  shall  determine  whether  or  not  it 
is  in  the  Government's  interest  to 
recognize  the  proposed  successor  in 
interest  on  the  basis  of — 

(1)  The  comments  received  from  the 
affected  contract  administration  offices 
and  contracting  offices; 

(2)  The  proposed  successor's 
responsibility  under  subpart  9.1, 
Responsible  Prospective  Contractors; 
and 

(3)  Any  factor  relating  to  the  proposed 
successor's  performance  of  contracts 
with  the  Government,  which  the 
Government  determines  would  impair 
the  proposed  successor's  ability  to 
perform  the  contract  satisfactorily. 

(d)  The  execution  of  a  novation 
agreement  does  not  preclude  the  use  of 
any  other  method  available  to  the 
contracting  officer  to  resolve  anv  other 
issues  related  to  a  transfer  of  contractor 
assets,  including  the  treatment  of  costs. 

(e)  Any  agreement  between  the 
transferor  and  transferee  regarding  the 
assumption  of  liabilities  (e.g.,  long-term 
incentive  compensation  plans,  cost 
accounting  standards  noncompliances, 
environmental  cleanup  costs,  and  final 
overheads)  should  be  specifically 
referenced  m  the  novation  agreement. 

(f)  Before  novation  and  change-of- 
name  agreements  are  executed,  the 
responsible  contracting  officer  shall 
ensure  that  Government  counsel  has 
reviewed  them  for  legal  sufficiency. 

(g)  The  responsible  contracting  officer 
shall 

(1)  Forward  a  signed  copy  of  the 
executed  novation  or  change-of-name 
agreement  to  the  transferor  and  to  the 
transferee  and 

(2)  Retain  a  signed  copy  in  the  case 
file. 

(h)  Following  distribution  of  the 
agreement,  the  responsible  contracting 
officer  shall — 

(1)  Prepare  a  Standard  Form  30, 
Amendment  of  Sohcitation/ 
Modification  of  Contract,  incorporating 
a  summary  of  the  agreement  and 
attaching  a  complete  list  of  contracts 
affected; 
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(2)  Retain  the  original  Standard  Form 
30  with  the  attached  list  in  the  case  file; 

(3i  Send  a  signed  copy  of  this 
Standard  Form  30  with  attached  list  to 
the  transferor  and  to  the  transferee;  and 

(4)  Send  a  copy  of  the  Standard  Form 
30  with  attached  list  to  each  contract 
administration  office  or  contracting 
office  involved,  which  shall  be 
responsible  for  further  appropriate 
distribution. 

3.  Section  42.1204  is  revised  to  read 
as  follows: 

42.1204    Applicability  of  novation 
agreements. 

(a)  The  law  (41  U.S.C.  15)  prohibits 
transfer  of  Government  contracts  from 
the  contractor  to  a  third  party.  The 
Government  may,  when  in  its  interest, 
recognize  a  third  party  as  the  successor 
in  interest  to  a  Government  contract 
when  the  third  party's  interest  in  the 
contract  arises  out  of  the  transfer  of 

(1)  All  the  contractor's  assets  or 

(2)  The  entire  portion  of  the  assets 
involved  in  performing  the  contract. 
(See  14.404-2(1)  for  the  effect  of 
novation  agreements  after  bid  opening 
but  before  award.)  Examples  of  such 
transactions  include  but  are  not  limited 
to— 

(i)  Sale  of  these  assets  with  a 
provision  for  assuming  liabilities; 

(ii)  Transfer  of  these  assets  incident  to 
a  merger  or  corporate  consolidation;  and 

(iii)  Incorporation  of  a  proprietorship 
or  partnership,  or  formation  of  a 
partnership 

(b)  A  novation  agreement  is 
unnecessary  when  there  is  a  change  in 
the  owTiership  of  a  contractor  as  a  result 
of  a  stock  purchase,  with  no  legal 
change  m  the  contracting  party,  and 
where  that  contracting  party  remains  in 
control  of  the  assets  and  is  the  party 
performing  the  contract.  However,  there 
may  be  issues  related  to  the  change  in 
ownership  that  should  be  addressed  in 
an  agreement  between  the  contractor 
and  the  Government. 

(c)  When  it  is  in  the  Government's 
interest  not  to  conctir  in  the  transfer  of 
a  contract  from  one  company  to  another 
company,  the  original  contractor 
remains  under  contractual  obligation  to 
the  Government,  and  the  contract  may 
be  terminated  for  reasons  of  default, 
should  the  original  contractor  not 
perform. 

(d)  When  considering  whether  to 
recognize  a  third  party  as  a  successor  in 
interest  to  Government  contracts,  the 
responsible  contracting  officer  shall 
identify  and  evaluate  any  significant 
organizational  conflicts  of  interest  in 


accordance  with  subpart  9.5.  If  the 
responsible  contracting  officer 
determines  that  a  conflict  of  interest 
cannot  be  resolved,  but  that  it  is  in  the 
best  interest  of  the  Government  to 
approve  the  novation  request,  a  request 
for  a  waiver  may  be  submitted  in 
accordance  with  the  procedures 
contained  in  9.503. 

(e)  When  a  contractor  asks  the 
Government  to  recognize  a  successor  in 
interest,  the  contractor  shall  submit  to 
the  responsible  contracting  officer  three 
signed  copies  of  the  proposed  novation 
agreement  and  one  copy  each,  as 
applicable,  of  the  following; 

(1)  The  document  describing  the 
proposed  transaction,  e.g.,  purchase/sale 
agreement  or  memorandum  of 
understanding. 

(2)  A  list  of  all  affected  contracts 
between  the  transferor  and  the 
Government,  showing  for  each  the 

(i)  Contract  number  and  type, 

(ii)  Name  and  address  of  the 
contracting  office, 

(iii)  Total  dollar  value  as  amended, 
and 

(iv)  Approximate  remaining  unpaid 
balance. 

(3)  Evidence  of  the  transferee's 
capabiUty  to  perform. 

(4)  Any  other  relevant  information 
requested  by  the  responsible  contracting 
officer. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  the  contractor  shall 
provide  to  the  responsible  contracting 
officer  one  copy  of  each  of  the  following 
documents  as  the  documents  become 
available: 

(1)  An  authenticated  copy  of  the 
instrument  effecting  the  transfer  of 
assets,  e.g,  bill  of  sale,  certificate  of 
merger,  contract,  deed,  agreement,  or 
court  decree. 

(2)  A  certified  copy  of  each  resolution 
of  the  corporate  parties'  boards  of 
directors  authorizdng  the  transfer  of 
assets. 

(3)  A  certified  copy  of  the  minutes  of 
each  corporate  party's  stockholder 
meeting  necessary  to  approve  the 
transfer  of  assets. 

(4)  An  authenticated  copy  of  the 
transferee's  certificate  and  articles  of 
incorporation,  if  a  corporation  was 
formed  for  the  purpose  of  receiving  the 
assets  involved  in  performing  the 
Government  contracts. 

(5)  The  opinion  of  legal  counsel  for 
the  transferor  and  transferee  stating  that 
the  transfer  was  properly  effected  under 
applicable  law  and  Uie  effective  date  of 
transfer; 

(6)  Balance  sheets  of  the  transferor 
and  transferee  as  of  the  dates 


immediately  before  and  after  the 
transfer  of  assets,  audited  by 
independent  accounts. 

(7)  Evidence  that  any  security 
clearance  requirements  have  been  met. 

(8)  The  consent  of  sureties  on  all 
contracts  listed  under  paragraph  (e)(2) 
of  this  section  if  bonds  are  required,  or 
a  statement  from  the  transferor  that 
none  are  required. 

(g)  If  the  Govenmient  has  acquired  the 
documents  during  its  participation  in 
the  pre-merger  or  pre-acquisition  review 
process,  or  the  Government's  interests 
are  adequately  protected  with  an 
alternative  formulation  of  the 
information,  the  responsible  contracting 
officer  may  modify  the  Ust  of  dociunents 
to  be  submitted  by  the  contractor. 

(h)  When  recognizing  a  successor  in 
interest  to  a  Government  contract  is 
consistent  with  the  Government's 
interest,  the  responsible  contracting 
officer  shall  execute  a  novation 
agreement  with  the  transferor  and  the 
transferee.  It  shall  ordinarily  provide  in 
part  that — 

(1)  The  transferee  assumes  all  the 
transferor's  obligations  under  the 
contract; 

(2)  The  transferor  waives  all  rights 
under  the  contract  against  the 
Government; 

(3)  The  transferor  guarantees 
performance  of  the  contract  by  the 
transferee  (a  satisfactory  performance 
bond  may  be  accepted  instead  of  the 
guarantee);  and 

(4)  Nothing  in  the  agreement  shall 
relieve  the  transferor  or  transferee  from 
compUance  with  any  Federal  law. 

(i)  The  responsible  contracting  officer 
shall  use  the  following  format  for 
agreements  when  the  transferor  and 
transferee  are  corporations  and  all  the 
transferor's  assets  are  transferred.  This 
format  may  be  adapted  to  fit  specific 
cases  and  may  be  used  as  a  guide  in 
preparing  similar  agreements  for  other 
situations. 

PART  53— FORMS 

53.242-1    [Amended] 

4.  Section  53.242-1  is  amended  by 
removing  "42.1203(f)"  and  inserting 
••42.1203(h)"  in  its  place. 

53.243     [Ame'^dwj] 

5.  SecUoii  jo.i43  is  amended  in  the 
introductory  text  by  removing 
"42.1203(f)"  and  inserting  "42.1203(h)." 

[FR  Doc.  96-21231  Filed  8-20-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  96D-0235] 

International  Conference  on 
Harmon Isation;  Draft  Guideline  on 
Testing  for  Carcinogenicity  of 
Pharmaceuticals 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Testing  for 
Carcinogenicity  of  Pharmaceuticals." 
This  draft  guideline  was  prepared  under 
the  auspices  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH)  The  draft  guideline  outlines 
experimental  approaches  to  evaluating 
the  carcinogenic  potential  of 
pharmaceuticals  to  humans  that  may 
obviate  the  necessity  for  the  routine 
conduct  of  two  long-terra  rodent 
cartnnogenicity  studies. 
DATES:  Written  comments  by  October 
21, 1996 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  entitled  "Testing 
for  Carcinogenicity  of  Pharmaceuticals" 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Pariclawn  Dr., 
rm  1-23,  Rockville.  MD  20857.  Copies 
of  the  draft  guideline  are  available  from 
the  Drug  Information  Branch  (HFD- 
210),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  ^500  Standish  PI., 
Rockville.  MD  2085,5.  301-594-1012; 
written  requests  for  single  copies  of  the 
ICH  documents  can  be  submitted  to  the 
Manufacturers  .Assistance  and 
Communication  Staff  (HFTvi— 42).  Center 
for  Biologies  Evaluation  and  Research, 
Food  and  Drug  .Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448  Send  one  self-addressed  adhesive 
label  to  assist  that  office  in  processing 
your  requests  The  document  may  also 
be  obtained  by  mail  or  FAX  by  calling 
the  Center  for  Biologies  Evaluation  and 
Research  Voice  Information  System  at 
l-«00-83.5-4709.  

Persons  with  access  to  the  INTERNET 
may  obtain  the  docimient  in  several 
vvavs- 

Csers  of  "Web  Browser"  software, 
such  as  Mosaic,  Netscape,  or  Microsoft 
Internet  Explorer  may  obtain  this 
document  via  the  World  Wide  Web  by 
using  the  following  Uniform  Resource 
Locators  (.URLsJ: 


http://www.fda.gov/cber/cberftp.html 
ftp://ftp.fda.gov/CBER/ 
The  docimient  may  also  be  obtained 
via  File  Transfer  Protocol  (FTP). 
Requesters  should  connect  to  the  FDA 
FTP  Server.  FTP.FDA.GOV 
(192.73.61.21).  The  Center  for  Biologies 
Evaluation  and  Research's  (CBER's) 
docimients  are  maintained  in  a 
subdirectory  called  "CHER"  on  the 
server.  Logins  with  the  user  name  of 
anonymous  are  permitted,  and  the 
user's  e-mail  address  should  be  sent  as 
the  password. 

The  "READ.ME"  file  in  that 
subdirectory  describes  the  available 
documents  which  may  be  available  as 
an  ASai  text  file  ['.TXT),  or  a 
WordPerfect  5.1  or  6.x  docimient 
(•.w51,wp6),  or  both. 

The  document  can  be  obtained  by 
"boimce-back  e-mail."  A  message 
should  be  sent  to: 
ICH_CARCIN@al.cber.fda.gov. 

Finally,  an  electronic  version  of  this 
guideline  is  available  via  the  U.S. 
Government  Printing  Office's  "GPO 
Access."  Internet  users  can  access  the 
database  through  the  World  Wide  Web; 
the  Superintendent  of  Documents  home 
page  address  is  http:// 
www.access.gpo.gov/su_docs/ 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Joseph 

Contrera,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

900),  Food  and  Drug 

Administration,  5600  Fishers  Lane, 

Rockville.  MD  20857,  301-443- 

4750. 
Regarding  ICH:  Janet  J.  Showalter, 

Office  of  Health  Affairs  (HFY-20), 

Food  and  Drug  Administration. 

5600  Fishers  Lane.  Rockville,  MD 

20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  it  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  tb  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 


requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  Amenca.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

.-^.t  a  meeting  held«n  April  30,  1996, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  'Testing  for 
Carcinogenicity  of  Pharmaceuticals" 
should  be  made  available  for  public 
comment.  The  draft  guideline  is  the 
product  of  the  Safety  Expert  Working 
Group  of  ICH.  Comments  are  requested 
on  this  draft  and  will  be  considered  by 
FDA  and  the  Safety  Expert  Working 
Group.  Ultimately.  FDA  intends  to 
adopt  the  ICH  Steering  Committee's 
guideline. 

Long-term  rodent  carcinogenicity 
studies  for  assessing  the  carcinogenic 
potential  of  pharmaceuticals  to  humans 
are  currently  recei%'ing  critical 
exam.ination.  Many  investigations  have 
shown  that  it  is  possible  to  provoke  a 
carcinogenic  response  in  rodents  by  a 
diversity  of  experimental  procedures, 
some  of  which  are  now  considered  to 
have  httle  or  no  relevance  for  human 
risk  assessment.  It  is  in  keeping  with  the 
mission  of  ICH  to  examine  whether  the 
need  for  carcinogenicity  studies  in  two 
species  could  be  reduced  without 
compromising  human  safety.  This  draft 
guideline  outlines  experimental 
approaches  to  the  evaluation  of 
carcinogenic  potential  that  may  obviate 
the  necessity  for  the  routine  conduct  of 
two  long-term  rodent  carcinogenicity 
studies  for  those  pharmaceuticals  that 
need  such  evaluation. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
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Although  this  guideline  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA,  it 
does  represent  the  agency's  current 
thinking  on  methods  for  evaluating  the 
carcinogenic  activity  of 
pharmaceuticals. 

Although  not  required,  FDA  would 
normally  provide  at  least  a  75-day 
comment  period  and  preferably  a  90-day 
comment  period  to  provide  interested 
persons  vdth  ample  time  to  review  and 
comment  upon  this  tj^e  of  action. 
However,  the  comment  period  for  this 
draft  guideline  has  been  shortened  to  60 
days  so  that  comments  and  scientific 
data  can  be  received  by  FDA  in  time  to 
be  discussed  at  an  upcoming  ICH 
meeting  involving  this  guideline. 

Interested  persons  may.  on  or  before 
October  21.  1996,  submit  written 
comments  on  the  draft  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  draft  guideline  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  draft  guideline  follows: 

Testing  for  Carcinogenicit>'  of 
Pharmaceuticals 

1.  Objective 

This  document  provides  guidance  on 
methods  for  evaluating  the  carcinogenic 
activity  of  pharmaceuticals. 

2.  Background 

The  current  regulatory  requirements  for  the 
assessment  of  the  carcinogenic  p)Otential  of 
pharmaceuticals  in  the  three  regions  (E.U., 
Japan,  U.S.)  provide  for  the  conduct  of  long- 
term  carcinogenicity  studies  in  two  rodent 
species,  usually  the  rat  and  the  mouse.  Given 
the  cost  of  bioassays  and  their  extensive  use 
of  animals,  it  is  in  keeping  with  the  mission 
of  ICH  to  examine  whether  the  need  for 
carcinogenicity  studies  in  two  sp>ecies  could 
be  reduced  without  compromising  human 
safety. 

This  guideline  should  be  read  in 
conjimction  with  other  guidelines, 
especially: 

Si. A:  Guideline  on  the  Need  for 
Carcinogenicity  Studies  of  Pharmaceuticals. 

Sl.C:  Dose  Selection  for  Carcinogenicity 
Studies  of  Pharmaceuticals. 

Long-term  rodent  carcinogenicity  studies 
for  assessing  the  carcinogenic  potential  of 
chemicals  (including  pharmaceuticals)  to  * 
humans  are  currently  receiving  critical 
examination.  Since  the  early  1970's,  many 
investigations  have  shown  that  it  is  possible 
to  provoke  a  carcinogenic  response  in 
rodents  by  a  diversity  of  experimental 
procedures,  some  of  which  are  now 
considered  to  have  little  or  no  relevance  for 
human  risk  assessment.  This  guideline 


outlines  experimental  approaches  to  the 
evaluation  of  carcinogenic  potential  that  may 
obviate  the  necessity  for  the  routine  conduct 
of  two  long-term  rodent  carcinogenicity 
studies  for  those  pharmaceutical;  that  need 
such  evaluation.  The  question  of  whether  the 
use  of  rats  or  mice  alone  would  result  in  the 
loss  of  information  on  carcinogenicity 
relevant  to  human  risk  assessment  has  been 
addressed  by  a  survey  of  six  pharmaceutical 
data  bases.  The  data  bases  were  those  of  the 
International  Agency  for  Research  on  Cancer 
(lARC),  the  U.S.  Food  and  Drug 
Administration  (FDA),  the  U.S.  Physicians' 
Desk  Reference  (PDR),  the  Jajjanese 
Pharmaceutical  Manufacturers'  Association 
(JPMA),  the  EU  European  Medicines 
Evaluation  Agency  (Committee  for 
Proprietary  Medicinal  Products)  (CPMP),  and 
the  UK  Centre  for  Medicines  Research  (CMR). 
The  dimensions  of  these  data  bases  and  the 
principal  conclusions  of  the  analyses  can  be 
found  in  the  Proceedings  of  the  Third 
International  Conference  (1995)  on 
Harmonization. 

Positive  results  in  long-term 
carcinogenicity  studies  that  are  not  relevant 
to  the  therapeutic  use  of  a  pharmaceutical 
present  a  dilemma  to  all  parties — regulatory 
reviewers  and  companies  developing  drugs. 
The  conduct  of  only  one  long-term 
carcinogenicity  study  (rather  than  two) 
would,  in  part,  allow  resources  to  be  diverted 
towards  other  currently  evolving 
experimental  approaches.  The  totality  of  the 
data  derived  from  one  long-term  study  and 
other  appropriate  exp>erimental  investigations 
contribute  to  a  "weight  of  evidence" 
approach  that  should  improve  the  assessment 
of  carcinogenic  risk  to  humans. 

3.  Scope  of  the  Guideline 

The  guideline  embraces  all  pharmaceutical 
agents,  including  biotechnology-derived 
pharmaceuticals,  that  need  carcinogenic 
testing  as  indicated  by  Guidelines  SlA  and 
S6. 

4.  The  Guideline 

4.1  Preamble. 

The  decision  to  conduct  a  long-term 
carcinogenicity  study  of  a  pharmaceutical  is 
made  only  after  the  acquisition  of  certain  key 
units  of  information,  including  the  results  of 
genetic  toxicology  (Guidelines  S2A  and  S2B), 
intended  patient  population,  clinical  dosage 
regimen  (Guideline  SlA), 
pharmacodynamics,  in  animals  and  in 
humans  (selectivity,  dose-response) 
(Guideline  SlC),  and  repeated-dose 
toxicology  in  two  species.  Repeated-dose 
toxicology  studies  in  any  species  (including 
nonrodents)  may  indicate  that  the  test 
compound  possesses  immunosuppressant 
properties  or  hormonal  activity  known  to  be 
a  risk  factor  for  humans,  and  this  information 
should  be  considered  in  the  design  of  any 
further  studies  for  the  assessment  of 
carcinogenic  potential  (see  also  Note  1). 

4.2  Experimental  approaches  to  testing  for 
carcinogenic  activity. 

Flexibility  and  judgment  should  be 
exercised  in  the  choice  of  approach.  It  should 
be  influenced  by  the  information  cited  in  the 
above  preamble.  Given  the  complexity  of  the 


process  of  carcinogenesis,  no  single 
experimental  approach  can  be  expected  to 
predict  accurately  the  carcinogenic  potential 
of  a  chemical  in  humans. 

The  basic  principle: 

The  basic  scheme  comprises  one  long-term 
rodent  carcinogenicity  study,  plus  one  other 
study  of  the  type  mentioned  in  section  4.2.2 
(see  Note  2). 

4.2.1  Choice  of  species  for  a  long-term 
carcinogenicity  study. 

The  species  selected  should  be  the  most 
appropriate  one,  based  on  considerations  that 
may  include  the  following  compurative 
studies  in  two  or  more  rodent  sf)ecies: 

(a)  Pharmacology. 

fb)  Repeated-dose  toxicology  studies. 

(c)  Metabolism  (see  also  Guidehnes  SlC 
and  S3A). 

(d)  Toxicokinetics  (see  also  Guidelines 
SlC.  S3A,  and  S3B). 

(e)  Route  of  administration  (e.g.,  less 
common  routes  such  as  dermal  and 
inhalation). 

In  the  absence  of  clear  evidence  fovoring 
one  species,  it  is  recommended  that  the  rat 
be  selected.  This  view  is  based  on  the  factors 
discussed  in  section  6. 

4.2.2  Additional  tests  for  carcinogenic 
activity  in  vivo. 

(a)  Short  or  medium-term  rodent  test 
systems. 

Possibilities  include  the  use  of  models 
providing  insight  into  carcinogenic 
endpoints  in  vivo.  These  may  include  models 
of  initiation-promotion  in  rodents,  or 
transgenic  rodents,  or  new-bom  rodents 
(Note  3). 

(b)  A  long-term  carcinogenicity  study  in  a 
second  rodent  sf>ecies. 

It  is  still  acceptable  to  conduct  a  long-term 
carcinogenicity  study  in  a  second  rodent 
species. 

5.  Mechanistic  Studies 

Mechanistic  studies  are  often  useful  for  the 
interpretation  of  tumor  findings  in  a 
carcinogenicity  study,  and  to  provide  a 
j>erspective  on  their  relevance  to  human  risk 
assessment.  The  choice  of  investigative  study 
will  be  dictated  by  the  particular  properties 
of  the  drug  and/or  the  specific  results  from 
carcinogenicity  testing.  Suggestions  include: 

5.1.  Cellular  changes. 

Relevant  tissues  may  be  examined  for 
changes  at  the  cellular  level  using 
morphological,  histochemical,  or  functional 
criteria.  As  appropriate,  attention  may  be 
directed  to  such  dianges  as  the  dose- 
relationships  for  apoptosis,  cell  proliferation, 
liver  foci,  or  changes  in  intercellular 
communication. 

5.2.  Biochemical  measurements. 

Depending  on  the  putative  mode  of  action, 
investigations  could  involve  measurements 
of  and  dose-dependency  of  such  areas  as 
circulating  prolactin,  thyroid  stimulating 
hormone,  luteinizing  hormone,  1 /^estradiol, 
gastrin,  cholecystokinin.  binding  to  a2ti- 
globulin,  and  growth  factors. 

In  some  situations,  it  may  be  possible  to 
test  a  hypothesis  of,  for  example,  a  hormone 
imbalance  with  another  study  in  which  the 
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imbalance  has  been,  at  least  in  part, 
comp>ensated. 

5  3  Considerations  for  additional 
genotoxicity  testing  (see  Guidelines  S2A  and 
S2B). 

Additional  genotoxicity  testing  in 
appropriate  models  may  be  invoked  for 
compmunds  that  were  negative  in  the 
standard  3-test  battery  but  which  have  shown 
effects  in  a  carcinogenicity  test  with  no  clear 
evidence  for  an  epigenetic  mechanism. 
Additional  testing  can  include  modified 
conditions  for  metabolic  activation  in  in  vitro 
tests  or  can  include  in  vivo  tests  measuring 
genotoxic  damage  in  target  organs  of  tumor 
induction  (e.g.,  liver  UDS  test,  32P- 
postlabeling,  mutation  induction  in 
transgenes). 

5.4.  ^4odified  protocols. 

Sponsors  are  encouraged  to  develop 
modified  protocols  that  may  clarify  the  mode 
of  action  of  the  test  substance.  Such  protocols 
might  include  groups  of  animals  to  explore, 
for  example,  the  consequence  of  interrupted 
dosage  regimens,  or  the  reversibility  of 
cellular  changes  ai^er  cessation  of  dosing. 

6  (ieneral  C^onsideratiuns  in  the  Choice  of 
the  Most  .Appropriate  Species 

There  art?  several  general  considerations 
which,  in  the  absence  of  other  clear 
indications,  suggest  that  the  rat  will  normally 
be  the  sp>ecies  of  choice  for  a  bioassay. 

6. 1 .  Information  from  pharmaceutical  data 
bases. 

In  the  analysis  of  the  six  data  bases, 
attention  was  given  to  data  on  genetic 
toxicology,  tumor  incidence,  strain  of  animal, 
route  and  dosage  regimen,  pharmacological 
or  therapeutic  activity,  development  and/or 
regulator)'  status,  and,  if  relevant,  reason  for 
termination  of  development.  Inevitably,  there 
was  considerable  overlap  between  the  data 
bases,  but  that  is  not  necessarily  an 
impediment  to  drawing  valid  conclusions. 

The  main  overall  conclusions  from  the 
analysis  were: 

a.  Although  very  few  instances  have  been 
identified  of  mouse  tumors  being  the  sole 
reason  for  regulatory  action  concerning  a 
pharmaceutical,  data  from  this  sp)ecies  may 
have  contributed  to  a  weight-of-evidence 
decision  and  in  identifying  agents  that 
caused  tumors  in  two  rodent  species. 

b.  Of  the  compounds  displaying 
carcinogenic  activity  in  only  one  species,  the 
number  of  "rat-only"  compounds  was  about 
double  the  number  of  "mouse-only" 
comfmunds,  implying  in  a  simplistic  sense 
that  the  rat  is  more  "sensitive"  than  the 
mouse. 

c.  As  with  other  data  bases  accessible  in 
the  literature,  the  pharmaceutical  data  bases 


were  dominated  by  the  high  incidence  of 
rodent  liver  tumors.  The  high  susceptibilify 
of  rodent  liver  to  nongenotoxic  chemicals  has 
been  the  subject  of  many  symposia  and 
workshops.  These  have  concluded  that  these 
tumors  may  not  always  have  relevance  to 
carcinogenic  risk  in  humans  and  frequently 
make  the  use  of  the  rodent  for  this  purpose 
misleading. 

6.2.  Potential  to  study  mechanisms. 

The  carcinogenic  activity  of  nongenotoxic 
chemicals  in  rodents  is  characterized  by  a 
high  degree  of  species,  strain,  and  target 
organ  specificity  and  by  the  existence  of 
thresholds  in  the  dose-response  relationship. 
Mechanistic  studies  in  recent  years  have 
permitted  the  distinction  between  effects  that 
are  specific  to  the  rodent  model  and  those 
that  are  likely  to  have  relevance  for  humans. 
Progress  has  often  been  associated  with 
increased  understanding  of  species  and 
tissue  specificity  of  receptors  and  receptor 
sub-types.  Receptor-mediated  carcinogenesis 
is  of  growing  importance.  Nearly  all  of  these 
advances  are  being  made  in  the  rat,  and  only 
rarely  in  the  mouse. 

6.3.  Metabolic  disposition. 

Neither  rats  nor  mice  would  seem,  on 
metabolic  grounds,  to  be  a  priori  generally 
more  suitable  for  the  conduct  of  bioassays. 
However,  much  attention  is  now  being  given 
to  pharmacokinetic-pharmacodynamic 
relationships  and  rapid  progress  is  occurring 
in  knowledge  of  the  P— 450  isozymes  that 
mediate  the  biotransformation  of  drugs. 
Nearly  all  of  this  research  activity  is  confined 
to  rats  and  himians.  Therefore,  in  the  near 
future  at  least,  it  appears  that  mice  would  be 
less  likely  to  provide  metabolic  information 
useful  in  mechanistic  studies. 

6.4.  Practicality. 

Pertinent  to  the  above  two  topics  is  the 
question  of  feasibility  of  investigative 
studies.  Size  considerations  alone  put  the 
mouse  at  a  severe  disadvantage  when  it 
comes  to  the  taking  of  serial  blood  samples, 
microsurgery/catheterization,  and  the 
weighing  of  organs.  Blood  sampling  often 
requires  the  sacrifice  of  the  animals,  with  the 
result  that  many  extra  animals  may  be 
required  when  mice  are  subject  to  such 
investigations. 

6.5.  Exceptions. 

Despite  the  above  considerations,  there 
may  be  circumstances  when  the  mouse  or 
another  rodent  species  could  be  justified  on 
mechanistic,  metabolic,  or  other  grounds  as 
being  a  more  appropriate  species  than  the  rat 
for  human  risk  assessment. 

Notes 

Note  1.  Data  from  cell  transformation 
assays  can  be  useful  at  the  compound 


selection  stage.  Data  exist  in  the  literature  for 
over  200  agents  including  rodent  carcinogens 
and  noncarcinogens  that  have  been  tested  in 
both  cell  transformation  assays  and  in  long- 
term  rodent  carcinogenicity  tests. 

Note  2.  If  the  findings  of  a  long-term 
carcinogenicity  study  and  of  genotoxicity 
tests  and  other  data  indicate  that  a 
pharmaceutical  poses  a  carcinogenic  hazard 
to  humans,  a  second  carcinogenicity  study 
would  not  be  necessary. 

Note  3.  Several  experimental  methods  are 
currently  under  investigation  but.  thus  far, 
relatively  few  pharmaceutical  agents  have 
been  evaluated.  During  the  ICH  Step  2  to 
Step  3  process,  i.e.,  during  the  open  comment 
period,  interested  parties  are  invited  to 
submit  information  on  in  vivo  models  for 
which  there  is  currently  sufficient  experience 
available  for  human  risk  assessment.  The 
evaluation  will  include  consideration  of 
animal  numbers  and  welfare.  The  following 
list  of  approaches  may  be  revised  in  the  light 
of  further  information. 

(a)  One  rat  initiator-promoter  model  for  the 
detection  of  hepatocarcmogens  (and 
modifiers  of  hepatocarcinogenicity)  employs 
an  initiator,  followed  by  several  weeks' 
exposure  to  the  test  substance.  Another 
multi-organ  model  employs  up  to  five 
initiators  followed  by  several  months' 
exposure  to  the  test  substance. 

(b)  Several  transgenic  mouse  assays  are 
currently  under  evaluation.  These  include 
the  p53  deficient  model,  the  TG.AC  model, 
the  ras  H2  model,  the  Eji-pim-l  model,  the 
TGF-a  model,  the  XP.^  deficient  model,  etc. 

(c)  Neonatal  rodents  have  been  studied 
since  the  1960  s.  The  chemicals  tested  are 
mostly  genotoxic.  .\  number  of  nongenotoxic 
pharmaceutical  agents  are  currently  being 
evaluated. 

Other  ICH  Guidelines  Cited 

Guideline  S2A;  Notes  for  Guidance  on 
Specific  Aspects  of  Regulatory  Genotoxicity 
Tests. 

Guideline  S2B:  A  Standard  Battery  of 
Genotoxicity  Testing  of  Pharmaceuticals. 

Guideline  S3A:  Notes  for  Guidance  on 
Toxicokinetics.  The  Assessment  of  Systemic 
Exposure  in  Toxicity  Studies. 

Guideline  S3B:  Guidance  on  Rep>eat-Dose 
Tissue  Distribution  Studies. 

Guideline  S6:  Preclinical  Testing  of 
Biotechnology-derived  Pharmaceuticals. 

Dated:  August  13.  1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 
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1714 

41025 

1717 

41025 

1786 

41025 

8  CFR 

217 

41684 

245 

43028 

Propo»ec  Ruies: 
3 

...40552,  41684 

103 

212 

...40552,41684 
40552 

235 

40552 

236 

242 , 

40552 

40552 

287 , 

292 , 

40552 

40552 

292a 

40552 

9  CFR 

78 

41730 

94 

40292 

304 

308 

310 

317 

..43149,43150 
..43149,43150 
..43149,43150 
42143 

320 

327 

381 

416 

417 

Proposed  Rules: 
92 

..43149,43150 
..43149.  43150 
..43149,43150 
..43149,43150 
..43149,  43150 

43188 

130 

43188 

10  CFR 

50 

41303 

11 
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ISS 


Proposed  RuKs: 
25  

40566 

"^0 

43' 93 

4C      

43 '9? 

70 

95 

, 43 '93 

40556 

430 

434 

435 „ 

4"  '48 

40882 

40882 

490  

, 41032 

11  CFR 

104 

42371 

110          

40961 

Proposed  Ruiss: 

109 

1  10 

41036 

41036 

12  CFR 

26 

, 40293 

212 „ 

,;. 40293 

348  ..._ 

563 

701 

93' „. 

, 40293 

,.„ 40293 

.„ 41312 

, 4031 1 

932 

933  

..- 43151 

, 42531 

941  

43151 

Proposed  Rules: 
3    

42565 

208 _ 

,_ 42566 

2' 9 

225 

43 '96 

42566 

325 

42566 

367  „ 

4075€ 

567 

42566 

613 

4209- 

O  1  *4  .••>■•••■•■•••••••■■• 

615 

,„- 420S- 

„ 42901 

618 

619 _ 

42901 

.42901 

620 

626 

703 

704 

42901 

42901 

_...41750 

41750 

932 

934 

935 

941 

•270 

42570 

40364 

, 4257C 

4282-1 

13  CFR 

107 

, 41496 

121 

..42376,43119 

14  CFR 

1 7  (2  documents 


25 

39 40313. 

41951.  41953, 
42549.  42773. 
42779,  42781, 


71 


...  ,40'47, 
40717,  40718. 
41584,  41735. 


73. 

95. 

97 


.40150. 


I     42396, 
42397 

..41949  42'44 
40511,  41733. 
41955  4 '957. 
42776.  42777. 
42782.  42994 

42996, 43 '55 
403'5,  40316, 
407'9,  40961. 
4' 736,  42-46, 

42784,  427^5 

4255C 

40148 

40151.42551, 

42552.  42554 


Proposed  Rules: 

23 

25  407'0 


UMI 


41688 

41588  41924, 
42577 


33 41688 

39 40158.  40758,  40760. 

40762.  41037,  41039.  41537. 

41539.41751.41753,41755. 
41757.42195,42825 

71 „ 40365 

91 41040.  43196 

93 41 040.  431 96 

121 41 040,  431 96 

1 35 41 040.  431 96 

255 42197.  42208 

Ch.  1 41750 

15  CFR 

679 40481 

774 41326 

■799A „„...41326 

16  CFR 

1700 40317 

Proposed  i^ules: 
-      41043 

17  CFP 

1 41496.  42999 

4 421 46 

21 1 40721 

230 42786 

239 ™ 42786 

270 - _ 42786 

274 _ 42786 

18  CFR 

284 40962 

^8'  40722 

Proposed  Ru*»s 

i5 „ ....41 759 

284 „ „41406 

19  CFR 

10 41737 

12 „ _ 41737 

102 41737 

134 _ 41737 


20CFP 

348 

404 , 


..42377 
..41329 


73 40317 

101 40320, 40963.  42742. 

43119 

I  Ow  ••^••■■■•■•■••■■^•■•■•••■••■•■■■■■■'tWw  I  w 

137 40513 

139 „40513 

175 42378 

177 _ 42379 

1 78 42381 .  431 56 

179 42381 

1 84 4031 7 

522 41498.42383 

556 42383 

601 „ 40153 

620 „ 40153 

630 „ 40153 

640 40153 

650 40153 

660 40153 

680 401 53 

1 309 40981 

1 31 0 40981 

1313 40981 

Proposed  Rules: 

201 42826 


331 

42826 

352 

22  CFR 

126 

,._ 42398 

..41499,  41737 

212 

43002 

602 

, 40332 

23  CFR 

Proposed  RutMt 

655 

/  40484 

24  CFR 

103 

, 41480 

Ill 

115 

, 41282 

41282 

203 

221 

280 

700 

982 

3500 

42786 

42786 

42952 

.._ 42949 

, 42129 

41944 

J^roposed  Rates 

Gn.  ix 

42939 

, 42722 

25  CFR 

Proposed  Rules: 
214 

26  CFR 

1 

41365 

..40993,  42165 

31 >. 

301 

, 40993 

42178 

602           

40993 

Proposed  Rules: 
1 

42401 

20 

, 43197 

25 

, 43197 

31 

301  _ 

42401 

, 42401 

, 42401 

502 

...„ 42401 

503 

509 

42401 

, 42401 

513.._ 

514 _.. 

516 

517 

,. 42401 

42401 

, 42401 

, 42401 

517 „ 

, 42401 

520 

, 42401 

521 

, 42401 

27  CFR 

252 

41500 

290 

....41500 

PropoMd  RuIm: 
4 

, 40568 

5 

40568 

7 

, 40568 

19 

, 40568 

20 

, 40568 

22 

24 

, 40668 

, 40568 

25 „ 

, 40568 

27 

40568 

70 „ 

250 

40568 

40568 

251 

40568 

252. 

42462 

290 „ 

42462 

28  CPR 

29 

42 . 

40723 

..42556,43119 

90 

40727 

29  CFR 

4 

40714 

1691...!!!!!!™!™™ 

1926 ^ 

40714 

42556 

41738 

2510 „, 

„ 41220 

4044 , 

Proposed  RuiM: 
1 

42384 

4a3fifi 

5 40366 

102 40369 

30  CFR 

56 .., 42787 

203...- 

735 

937 

42787 

40734 

40155 

40155 

946 , 

42788 

950 , 

40735 

Proposed  Rules: 

250 , 

41541 

936 , 

31  CFR 

211 

40369 

41739 

Proposed  Rules: 
344 

40764 

32  CFR 

Proposed  Rules: 
202 

4C7l^.i 

33  CFR 

100 40513, 

42505,  41506 

110 ».. 

40993 

117 

154 

,.40515,  43158 
,.41452,  42462 
41452 

157 „ 

41684 

165 

.40515,  40994 

Proposed  Rules: 
166 „..., 

40587 

36  CFR 

31 

40996 

21 1                , 

415070 

Proposed  RuteK 
7 

41058 

242 

41060 

37  CFR 

1 

42790 

15 

42807 

15a 

101 

102 

42807 

40997 

40997 

501 

40997 

38  CFR 

19 

43008 

20 

43008 

Proposed  Rules: 

1 

40589 

3 

17 ..„*.., 

41368 

41108 

39  CFR 

1 1 1 

42478 

233 

Proposed  Rules: 
701 

42557 

42219 

40  CFR 

3 „ 

40500 
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5 4 "  330 

30 _ 4-959 

51 40S4C   4 '838 

52 40516,  4-33'    4- 336 

41338,  4-342.  4-838 

30 42  808 

30 _ 428-2 

31 40516,  41342 

35 40940 

•  22 41 698 

180 40337,  40338,  40340 

261 40519 

271 40520,  4- 3^  5   4  3009 

43C "  6 

272 4-345 

?82 41507 

30C    40523 

Proposed  Ruies: 

6-.. 43030 

52 4059-    4G592   4- 3"-', 

41372.  42939,  43030,  43202 

59 40161 

64 41991 

70 - 41991 .  42222 

71 . „ 41 991 

30 42827 

81 41371,  41759,  41764 

153 41764 

1 59....- 41 764 

260 - ^ 41 1 1 1 

261 41  111.  42318 

262 41111 

264 41111 

268    41111 

269 _ 41111 

271 41 1 1 1 ,  4231 8 

281 40592 

300 40371,  42402,  42404, 

43203,  43205 

302  42318 

372 43207 

41  CFR 

50-201 - 4071 4 

50-206 „ 4071 4 

101-11 41 000 

101-35 41003 

1 01-43 41 352 

101-46 41352 

201-23 .40708 

201-24 40708 

Ch.  301 40524 

42  CFR 

406 40343 

407 40343 

408 40343 

415 42385 

416 40343 

417 42385 

473 42385 

498 _ 42385 

43  CFR 

4 40347 


12 40525 

Proposed  ftules: 

36?       42579 

360C    40373 

36  G 40373 

3620 40373 

386G   42407 


44  CFR 

•>4 

65 


.40525.42179 
40627 


Proposed  Rules 


206. 


..40595 
,.43208 


45  CFR 

1336 42817 

1610 41960 

1617 41963 

1632 41964 

1633 41965 

46  CFR 

31 ; 41684 

35 41 684 

70..._ 40281 

108 40281 

133 40281 

153 42822 

168 40281 

199 40281 

572 40530 

Proposed  Rules 

10 41208 

15 41208 

540 43209 

47  CFR 

1 40155,41006,41966, 

43023 

2 41 006,  42386 

15 41006,42558 

20 40348 

24 41 006 

63 40531 

64 42181,  42558,  43159 

68 42181,42386 

73 40156.  40746,  41019, 

42189,  42190,  42394,  43025 

76 43160 

90 40747 

"         41006 

Proposed  Rules. 

Ch.  1 43031 

20 40374 

25 > „ 40772 

32 401 61 ,  4 1 208 

64 40161.41208 

73 40774,  40775,41114, 

42228,  42229,  42230,  42412. 

42413,  43032,  43033,  43209 


48  CFR 
Ch.  1 


..41466,  41477 


2 41467 

5 — 41467 

7 41467 

8 41467 

9 41467.41472 

12 41467 

15 41467 

1 6 41 467 

1 7 „ 41 467 

19 41467 

22 41467 

23 „ „ 41473 

25 41475 

31 41 476 

32 „ 41467 

33 41467 

34 41 467 

37 41467 

38 41467 

39 41467 

45 41467 

46 41467 

51 „ 41467 

52 41467.41473 

53 „ 41467 

253 431 1 9 

506 42190 

547 42190 

552 42190.  46462 

719 42939 

722 42939 

752 42939 

901 41 702 

905 41702 

906 41702 

908 41702 

909 41684 

915 41 702 

91 6 41 702 

91 7 41 702 

922 41702 

928 41702 

932 41702 

933 „ 41702 

935 41702 

936 41702 

942 _ 41702 

945 „ 41702 

952 41702 

971 41 702 

1801 - 40533 

1802 40533 

1803 40533 

1804 40533 

1805 40533 

1806 40533 

1825 42394 

1852 40533 

41212 

4 41212.41214 

5 4121 2 

7 40284 

12 41214 


14....- — 41212 

15 40284.41214 

16 40284,41214 

25 41214 

31 41214 

36 _ 41 21 2 

37 —.„........_ 40284 

42 „ 43294 

46 40284,  41214 

52 - 40284,41214 

53 _ 43294 

225 y.43214 

252 „ 43214 

909 40775 

952 40775 

970 40775 

49  Cf  R 

192 41019 

195 43026 

390 42822 

544 „ 41985 

571        41355,41510 

Proposed  Raies: 

361 40781 

362 „ 40781 

363 40781 

364 40781 

385 40781 

386 „ 40781 

391 40781 

393 40781 

571 40784,  41510,  41764, 

43033 
1 002 421 90 


60  Gf=  R 

13 40481 

14 40481 

1 7 41 020.  431 78 

20 „ „ 42492 

222 41514 

285 40352.  43027.  43184 

660 401 56.  401 57 

678 43185 

679 40158,  40353.  40748, 

41024.  41363,41523,41744 
Proposed  Rules: 

20 42495,  42500,  42506, 

42730 

30 41 115 

1 00 4 1 060 

216 40377 

217 41116 

222 41 1 1 6,  41 541 

227 40810 

300 41987 

622 42413,  42822,  43215 

648 43217 

660 - 41988 

679 40380,  43035 
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REMINDERS 

The  rtems  in  this  ust  »vere 
editorially  comptled  as  an  aid 
to  Federal  Register  users, 
inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Agnculturai  Marketing 
Service 

Almonds  grown  m  California; 
DuWished  8-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Local  telepnor>e  company 
faciirties.  expanded 
interconnection,  correction; 
puWisned  S-2'-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  nousmg: 

Pubic  housing  development 

program,  f^edcal 

regulator,  review; 

published   '22-96 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  pr:.xeOure" 

Uruguay  Round  Agreements 
Act  ;URAA 

Antidumping  and 
countervailing  3uties 
Investigations  anc 
reviews    contcxrriance; 
published  "-22-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits   Federal 

employees 

Leave  without  pay  or 
insufficient  pay,  payment 
of  premiums:  published  7- 
22-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Almonds  grown  m  California; 
comments  due  by  8-30-96; 
pubiished  7-31-96 
Onions  grown  ir>- 
Idaho  and  Oregon; 
comments  due  by  8-30- 
96.  published  "  3' -96 
Potatoes  iinsh!  grown  in— 
Idaho  and  Oregon. 
comments  due  by  8-28- 
96,  potxished  7-29-96 


Prvmes  (dried)  produced  in 
Caiifomia;  convnents  due  by 
&-30-96  published  7-31-96 

AGRICULTURE 
DEPARTMEN"^ 
Animal  and  Plan:  -leaith 
Inspection  Servic*^ 
^lant  related  quarantir>e, 
jomestk:; 

Japanese  beetle;  comments 
due  by  8-26-96;  published 
6-25-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 
Gulf  of  Alaska  groundfish; 
convnents  due  by  8-30- 
96;  published  7-5-96 
Gulf  of  Mexico  reef  fish; 
comments  due  by  8-30- 
96;  published  8-15-96 
Ocean  salmon  off  coas^  of 
Washington,  Oregon  arxl 
California;  comments  due 
by  8-27-96;  published  8- 
13-96 

EDUCATION  DEPARTMENT 
Direct  grant  programs; 
comments  due  by  8-30-96; 
published  7-16-96 
Elementary  and  secorxjary  > 
education:  '    . 

Irvjian  fellowship  arxj 
professional  development 
programs;  comments  due 
by  8-26-96;  published  7- 
26-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutkxi  control;  new 
nx>tor  vehcles  and  engines: 
Highway  heavy-duty 
engines;  emissions 
control;  comments  due  by 
8-26-96;  published  6-27- 
96 
Air  poHutkxi;  standards  of 
performance  for  new 
stationary  sources: 
Nonmetalllc  mineral 
processing  plants; 
comments  due  by  8-26- 
96;  published  6-27-96 
Volatile  organic  compound 
(VOC)  emissions- 
Architectural  coatings; 
comments  due  by  8-30- 
96;  published  6-25-96 
Air  quality  implementatkHi 
plans;  approval  and 
promulgatkxi;  various 
States: 

Amerkan  Samoa  et  al.; 
correction;  comments  due 
by  8-26-96;  published  7- 
25-96 
California;  comments  due  by 
8-26-96;  published  7-25- 
96 


IRinofe:  comments  due  by  8- 

26-96:  published  7-25-96 
Iowa   comments  due  by  8- 
28-96   published  7-29-96 
Missouri,  comments  due  by 
8-28-96,  published  7-29- 
96 
Pennsylvania,  comments 
due  by  8-29-96   published 
7-30-96 
Tennessee,  comments  due 
by  8-28-96   published  7- 
29-96 
Aashinglon,  comments  due 
by  8-26-%;  published  7- 
25-96 
Wisconsin;  comments  due 
by  8-28-96:  published  7- 
29-96 
Air  quality  implementation 
plans;  VAVapprovai  and 
promulgation;  vanous 
States,  air  quality  planning 
purposes;  designation  o' 
areas 

Washington;  comments  due 
by  8-28-96:  published  7- 
29-96 
Clean  Air  Act: 
State  operating  pennits 
programs- 
New  York;  comments  due 
by  8-29-96,  published 
7-30-96 
Drinking  water: 
NatKKttl  primary  arxJ 
secondary  drinking  water 
regulations- 
Enhanced  surface  water 
treatment  requirem,ents 
for  «vaiertx>rne 
pathogens  arxJ  viruses; 
comments  due  by  S-30- 
96,  published  &-29-96 
Hazardous  waste  program 
authorizations: 
Kansas;  comments  due  by 
8-28-96:  pubiished  7-29- 
96 
Hazardous  waste: 
Hazardous  waste 
management  systenr>- 

Corrtaminated  media 
managed  during 
government-overseen 
remedial  actions 
requirements,  comments 
due  by  8-28-96. 
published  7-1-96 
Pesticides   tolerances  in  food, 
animal  feeds    and  f-aw 
agnculturai  commodities: 
Acephate,  etc.;  comments 
due  by  8-28-96   published 
7-29-96 
Linuron;  comments  due  by 
8-26-96;  published  6-26- 
96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 


National  pnonties  list 
update;  comments  due 
by  8-26-96;  published 
7-26-96 

National  pnonties  list 
update,  comments  due 
by  8-28-96:  putHished 
7-29-96 
Toxic  chemcal  release 

reporting;  community  nght- 

to-know- 

Metal  mining,  coal  mining, 
etc.:  industry  group  list 
additions:  comments 
due  by  8-26-96, 
puCHished  6-27-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations- 
Short-  and  intennediate- 
term  credit;  PCS 
(System)  and  non- 
System  lenders, 
comments  due  by  8-30- 
96;  published  7-17-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Commercial  mobile  radio 
services- 
Enhanced  911  emergency 
calling  systems: 
comments  due  by  8-26- 
96;  published  8-2-96 
Interstate  information 
ser/ices.  comments  due 
by  8-26-96:  published  7- 
26-96 

Telecommunications  Act  of 
1996:  implementation- 
Accounting  safeguards; 
comments  due  by  8-26- 
96,  published  8-1-96 
Radio  statior\s,  table  o* 
assignments. 

Florida;  comments  due  by 
8-26-96;  published  7-19- 
96 
Louisiana,  comments  due  by 
8-26-96:  published  7-19- 
96 
Nevada,  comments  due  by 
8-26-96.  published  7-19- 
96 
New  Mexico:  comments  due 
by  8-25-96,  published  7- 
19-96 
Television  broadcasting: 
Cable  television  systems- 
Major  television  markets; 
list;  comments  due  by 
8-26-96:  published  7-2- 
96 

FEDERAL  MARITIME 
COMMISSION 

Ocean  freight  forwarders, 
marine  terminal  operations, 
and  passenger  vessels: 
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Transportatran 

nonperformance,  finanaal 
resDonsibtlity 
requirements,  comments 
due  by  8-26-96:  published 
6-26-96 
FEDERAL  TRADE 
COMMISStON 
Trade  regulation  rules 
Lubricating  oti,  prevKx^siy 
used;  deceptive 
advertising  and  labeling; 
comments  due  by  8-26- 
96.  published  7-26-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Federal  regulatory  review 
Food  and  cosmetic  labeling. 
■comments  due  by  8-25- 
96;  putjiished  6--'?-96 
Human  drugs 
New  drugs,  list 
consoirdation;  Federal 
regulatory  review: 
comments  due  Dv  B-27- 
96   published  6- •  1-96 
Medical  devices 
Hematology  and  pathology 
devices- 

I  mmunohistochemrstry 
'eagents  ana  kits; 
classification  and 
reclassification. 
comments  due  by  6~30- 
96,  published  6- -4-96 
Humanitanan  use  devices 
comments  due  by  S-26 
96:  published  5-26-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Human  services 
Social  welfare  ar'^angements 
with  States  or  other 
agencies,  comments  due 
by  8-30-96   published  7-1- 
96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
ErKjangered  and  threatened 
species 

Coastai  dur-ies  ^iik-vetch, 
etc,  (five  plants  and  lizard 
from  Monterey  County, 
CA);  comments  due  by  &- 
30-96:  published  5-26-96 
INTERIOR  DEPARTMENT 
Enoangerec  ana  threatened 
species 


Coastal  dunes  rmlicvetch, 
etc,  (five  plants  and  lizarc 
from  Monterey  County 
CA):  comments  due  Dv  S- 
30-96;  published  7- '0-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  anc 
aibandoned  mine  lana 
reclamation  plan 
submissions 

Illinois;  comments  due  bv  8- 
29-96,  putiiished  7-30-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigrabon: 
Immigration  oetitions— 
Pnontv  dates  for 
empioyment-Dased 
petrtions:  comments  due 
bv  8-2S-96:  ouDlishec 
6-27-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Administrative  law  judge 
examination,  funding, 
comments  aue  bv  5-28-96; 
putitished  7-29-96 
STATE  DEPARTMENT 
Visas.  fKinimmigrani 
documentation 
Visa  waiver  piiof  progranv- 
Australia,  comments  due 
bv  8-28-96    oubtishec 
7-29-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  anc  mannp  oarades 
Events  requiring  permits 
wrrtten  notices    o'  neither 
Identification   comments 
oue  bv  8-26-96    publishec 
6-25-96 
TRANSPORTATION 
DEPARTMENT 
Federal  regulator,'  re-vriew: 
Ciassif-ed  information; 
comments  due  Dv  8-30- 
96,  puplished  7- '-96 
Freedom  of  information  A,ct; 
implementation,  comments 
due  Dy  8-25-96.  published 
5-26-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


de  Havilland    comments  due 

bv  8-26-96.  publishec  7- 

16-96 
-via!  Aircraft  Inc.;  comme-^is 

due  Dv  8-30-96-  pubiisntK: 

7-5-96 
B'Deing    ,;,omments  Jup  tr-v 

S-  2  ■'  -96    puW .:  sner:  J>- "  2  - 

96 
..•efsfea-^   .;:.omments  due 

?.:>>   ^■?*-96    DuDnsne'C  5- 

r&-9€ 
Srx)''  Brotne^s    ,;,om"Te"ts 

due  Dv  6-29-96    pubiisnt^c 

^-•2-96 
Snorts   c-o^-^^ments  due  by  8- 

29-96   published  7-12-96 
Class  u  airspace;  comments 
due  by  8-26-96;  puwisned 
7-17-96 
Class  E  airspace   comments 
due  by  8-25-96    ojOi'.s'-'CC. 
7-10-96 
TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  .-enicie  sater> 
standards 

Ai'  praKe  svstems- 
uong-stroKe  txaxe 
chambers;  conwnents 
due  by  8-26-96; 
putilished  7-11-96 
Lamps,  reflective  devices 
arid  associated 
equipment - 

Heavy  t'ucx  :oRsp»cuity; 
evaluation  plan, 
comments  due  by  8-30- 
96;  published  7-1-96 

TRANSPORTATION 

DEPARTMENT 

Research  and  Speciai 
Programs  Admmistratior- 

Pioeiine  saterv 
Natura'  aas  distnDution 
systems    excess  'low 
valve  performance 
standards,  customer 
notification;  comments  due 
by  8-26-96    cxiblished  6- 
27-96 
TREASURY  DEPARTMENT 
Fiscal  Service 
Treasury  certificates  of 
indebtedness,  notes,  arxj 
bOTKls;  State  and  local 


goverr^me'r  s^nes; 
: -nr-'ents  :iue  by  8-26-96; 

::.'JD"snec   '•  ?5-96 

TREASURY  OEPAP'I^ENT 

Intemai  Revenue  Service 

IrKXi'^'ie  ;a«:es 

,-.,:"*  '"*::-or^  ^ousi^vc  j-redrt; 
3.aiiat>6  ...'"i:'  ',.iit 
comme^-'t^  d,;e  ::-   --28- 
96;  putvis-'^.:  •;-  :v~  ^ 

TREASURY  DEPAR-TMENT 

Thnh  Supervision  Office 

Corporate  governance;  Fodea 
regulatory  review;  comments 
due  by  8-26-96;  pubi-s'^'^c 
6-25-96 


vF^ERANS  A^FAiRS 
DEPAOTMENT 

Practtce  arxJ  procedure:     • 

Rulemaking  notice-and- 
comment  provisions; 
comments  due  by  8-30- 

Qfi     r>jt>(Jshed   7.1. Qfi 


LIST  OF  PUBLIC  LAWS 


This  is  a  list  of  public  bills 
from  the  104th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjufxnior  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  The  text  of 
laws  Is  rx>t  put)lished  in  the 
Federal  Register  but  may  be 
o.'je-ej  :•    'i.jvio.iai  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnntng 
Office,  Washington,  DC  20402 
(phone,  202-512-2470). 

H.R.  1975/P.L  f  04-1 85 

Federal  Oil  ana  Gas  Hoyalty 
Simplification  arxJ  Fairness  Act 
of  1996  (Aug.  13,  1996;  110 
Stat  1700) 

Last  List  August  9,  1996 


The  authentic  text  behind  the  nv\\-  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents      : 


W«ekjT  CompilmtiOD  al 

Presidential 
Documents 


jji^^ 


This  untque  service  pfovides  up-to-date 
irrformation  on  Presidentai  potkaes 
and  announcements.  It  contains  the 
full  text  of  the  President's  putMtc 
speecties,  statements,  messages  tc 
Congress,  news  conferences,  ano  other 
Presidential  matenals  reieased  bv  th« 
White  House. 


"!•-  ^fttif-,-    .,o'*UJi'3t'0r>  carries  a 
vi,-:.-.!';d,  laseiir-.e  ,..'■.•  i.ovecs  matenals 
eteas*-";   ^  .--r^  "■*■■>  .''eceding  week 

:  :'f-!ents,  lists  Of  act'  approved  Dy 
■ne  •  'ssident,  nominations  submitted 
to  the  Senate,  a  che*  "ns!  of  White 


House  press  releases  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements 
Indexes  are  published  quarterly 

Published  by  the  Office  of  the  Federal 
Register.  Nattonai  Archives  and 
Records  Administration. 


Supenntendeni  of  Documents  Subs.,  ription  Order  Form 


Ordar  Pn>cM«ng  God* 

•5420 


Charge  your  order, 
ffneasyt 

.....;  Fax  vour  orders  (202)  512-2250 

,      '  Phone  vour  orders  (202)  512-1800 

YES,  please  enter  one  vear  subscriptions  for  the  Weekh  (  ompilation  of  Presidential  Documents  ( PD  i  so  ! 

can  keep  up  to  dale  un  PresiUential  activities. 

□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $         .  Price  includes 

regular  domestic  postage  and  handhng  and  is  subject  to 
change  International  customers  piea>t'  add  25%. 


1  (  ompanv  or  personal  name  ; 

(Please  type  or  print) 

1  Additional  addresvattenuon  iinej 

1  Street  address  >                                                                      .       .         _ 

iCitv,  .Stale.  Zip  code 

(Daytime  phone  including  area  code* 

.  "     - 

for  privacy  dttck  box  belowr 

Q  D<-  no!  make  mv  name  available  to  other  maiiers 
Check  method  of  payment: 

□  (heck  payable  to  Superintendent  of  Documents 

□  ( ■  Pf )  Deposit  Account         ;     M     !     i     !     i     '  ~  C] 
Q  \  ISA  J  MasterCard    j     j     ;     :    :  (expiration  > 


J I i i ! ; , i I 


'  Purchase  order  no 


(Authorizing  signature ;  6^96 

Thank  you  for  your  order! 

Mail  10.     Supenntendent  of  Documents 

PO  Box  371954,  Pittsburgh.  PA  1525^^-7954 


UMI 


Krvtsed 


The 

Federal  Register: 

What  It  is 

And 

How  To  Lse  It 


Announcing  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  i  sex  rsf  thf  Ped«rai  R**Kister  — 
Lode  of  i-ederal  Reguiatiorii  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubHcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $".0(1 


Siiperintenden'  y:  Docuiiienti  Publications  Order  Fbrm 
I I  YES,  please  send  me  the  following: 


Older  processing  code: 

*6173 


VISA 


Lnarge  you'  orae' 
I' s  Easy 
T,'.  fav  w,,.,   .irdtrs  (202)-5i:  -  ZI^O 


copies  of  The  Federal  Regtste'  Wh»'  ■•  s  sr:c  How  Tc  Use  N.  at  $7X10  per  copy.  Stock  No.  069-000-00044-4 


I  he  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Pieait  Lhuost  Mcthixi  uS  iX'initiu. 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         _ 

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


-D 


M                            MINI 

(Credit  card  expiration  date)               Thank  you  for 

your  order! 

(Authorizing  Signature) 


(ftBi.  1-93) 


Purchase  Order  No.) 

YES    NO 

Via)  »t  make  M>ur  name  addrvsv  a^aitabie  U:  ether  mailer^'   |__|     | | 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Peguiations  o'  what 
documents  have  Deen  puDiisned  'v  the 
Federal  Register  without  readme  '^"'6 
Federal  Register  every  day''  i'  sc    ,'OU 
may  wish  to  subscriDe  to  the  ^SA 
(List  of  CFR  Sections  Affected    'he 
Federal  Register  tnaex   or  oof" 


t , 


LSA  •  List  of  CFR  Sections  AMecled 

The  LSA  (List  of  CF«  Sections  Affected) 
IS  designed  to  iead  users  of  tne  Code  of 
Fecleral  Regulations  to  amendator^. 
actions  published  m  the  Federal  Cfegiste 
The  LSA  IS  issued  monthly  m  cumulative  'ortn. 
Entnes  indicate  the  nature  of  'he  .Tnanq^^s — 
such  as  revised  removed,  o'  cor'ecteij 
$26  00  per  yea' 

Federal  Register  Index 

The  index,  covering  the  cor^tents  "f  ttie 
daily  Federal  Register  is  issued  monthtv  in 
cumulative  form   Entnes  are  camec 
pnmanly  under  the  names  o'  the  ssumg 
agencies  Significant  subjects  are  earned 
as  cross-references. 
$24,00  per  year 


A  hnding  aid  is  inckxied  m  each  publication  wrticrf)  »s/s 
fedeial  Register  page  numbers  w/W  ("e  dale  ol  puMcalion 
m  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


LJ    YES.entcrthe  following  indicated  subscriptions  for  one  year: 


Charge  your  order 
tt's  easy! 

Fa\  vour  orders  (202)  512-2250 
Phone  vour  orders  i 202)  512-1800 


n 


LSA  ♦  List  of  CFR  actions  .\nected  (LCS  i  at  S26.00  each 

Federal  Register  Infkx  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 

change  IntLrnafional  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(STrcer  addrfs";> 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


^lll  pn»m-\,  check  txix  below- 

LJ  Do  noi     iM   ".  "  -nic  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Supenntendent  i't  DcKuments 


□  GPO  Deposit  Account                      1                   - 

□  VISA  □  MasterCard   1     i              (expirauon) 

1    1    1    1                 1 

(Authorizing  signature)  6/96 

Thank  vou  for  your  order! 

Mail  to:     Superintendent  ot  Dsicutncnts 

?n  Box  ^^"'9^  Pmsbureh,  PA  :5:,sa--'qM 


UMI 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnpuon 
prices  down,  the  Government  Printing  Office  mails  each  subscnber  only  one  reneM,al  nonce  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  ccxie  on 
\ht\o^hx\itQiyo\ix\sbt\  as  shown  in  this  example 


A  renewal  nonce  will  be 
sent  approximately  9C  days 
before  this  date 
/ ... 


A  xvievk-a,  fiocKX  w\'i;  Se 
scTii  aprniximareK'  A^  Jav; 
rxrtarr  tiiu  dare 


:  AFR      SMITH212J 

1  JOHN   SMITH 

:  212  MAIN  STREET 

:  FORESrviLLE  ML  20747 


DEC97R1 


•AFRX      OMITH212J  DEC97  R  1           • 

• • 

:  JCKN    SMITH  : 

:  212    MAIN    -T'EEr  i 

:  FOFES-'ILLE   MI    20747  \ 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptiv 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  neu  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop    SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  w  ruh 
your  correspondence,  to  the  Supenntendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below 


oa»nwc.w»»gcoa«  Superintendent  of  Documents  Subscription  Order  Form      charv  your  o/tter 

♦  5468  ^^  ^"^  •*'>^ 

^.—^  fax  *i>ur  iTdt-rs  ,202j  512-225(1 

[~!YcS|  pJease  enter  my  sutiscrptions  as  ♦dovv's:  Chom  \i.ur  ..rdi-rs  (202)  512-1H(K) 

subscriptions  'c  Federal  Register  (FR);  /nc/uj  ^c  **  e  ;:a  »  -eaea  Register,  monthly  Index  and  LSA  List 

of  Code  0*  -ederai  Regulations  Seco^^s  AHectec  ?:  SS-i-  ($680  foreign)  each  per  year. 


.subscriptions  to  Federal  Register,  aaily  only  (FRDC    a:  S^i^i   S6"7.50  foreign)  each  per  year. 


The  total  cos!  of  my  order  is  $ !  nctjdes 

regular  shipping  and  handimg  )  Price  subiect  'c  change 


Comoeny  ex  oersonai  r^m© 


fPteeise  type  o'  onn: 


For  prtvacy,  check  box  tsekow: 

J  Do  not  T^aKe  '■n>  rian-ke  avaaaDie  *-  C-^B'  '".a.-e^s 

Check  method  of  payment 

J  Oieck  Dayaoie  tc  Suc^erintesj  -aent  of  Documents 

Q  GPO  Deposit  Accoun'    |    |    |    |    |    !    |    |  "□ 


Addittonai  addresa/attentior  line 


Street  aaoress 


QViSA      JMasterCa-a 

1    1    1 

(e«.-«-6'K: 

ZnB) 

1    1 

1 

City.  State   Zip  code 


Thank  you  tor  your  oraer' 


Daytime  ohone  irtciDdirig  area  code 


Purchase  order  numDer  (oDttonaf) 


Aatfiorianc  sig-.a-^^e 

Mafl  To;  Supenntendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


M6 


NEW  EDITION 


UMI 


Guide  to 
Record 
Retention 
Requirements 

m  the  Code  of 

Federal  Regulations  (CFR) 


Revised  lanuarv 


1994 


The  (iriDE  IS  a  useful  reference  tuoi. 
compiled  from  agency  regulations,  designed  tn 
assist  anyone  witfi  Federal  recordkeeping 
ibiigations 

The  various  abstracts  in  the  GUIDE  teil  the 
jser  11 :  what  records  must  be  kept.  !2|  who  must 
Keep  them,  and  (3)  how  long  the\'  must  be  kept. 

The  GLTDE  is  formatted  and  numbered  to 
parailei  the  CODE  OF  FEDER,'\L  REGULATIONS 
(CFRi  for  uniformity  of  citation  and  easy 
reference  to  the  soun::e  document 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  o*  Doc 


r-y-^;  p*  n  *  C;,  if  r] 


^.er  Form 


>¥    -^'XMSSlfi 


Charge  your  oraer. 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 
subscriptions  to  1994  Guide  tc  Record  Retention  Requirements  in  the  CFR, 


7296 

J  YES,  send  me  _ 

S  N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipp  ng  ana  nandimg.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


ChecK  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


Additional  address/attention  Hne 


Street  address 


□  GPO  Deposit  Account                                  - 

□  VISA      □  MasterCard                           (expiration  date) 

IE 

City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


4/94 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to'  Superintended*  :C  Dc>Cuments 

.RO.  Box  37  ■  35-,  ^ttsDurgh,  PA  15250-7954 


Public  Laws 


104th  Congress,  2nd  Session,  19% 


pgrnphe'  D'"^'s  0*  cbDHC  aAS  :*-e'  e'e-ec  *j  as  slip  laws,  are  the  initial  publication  of  Federal 
iaws  ^DC"  p'  acf-e- '  a-^^  se  o'-ec  as  soc^  as  possible  after  approval  by  the  President. 
L eqsia!  ve  •-  sic^,   ete^ences  appea-  :-  eac'   aw.  Subscription  service  incfudes  all  public  laws, 

iss'uea  '''egu;aa  jpo--  e-^ac'^e^*  ';■'  t^'.e  '::-:""■  Congress,  2nd  Session,  1996. 

!-avi(jua  aws  aiso  -^av  oe  ou^c'  asec  '-om  the  Superintendent  of  Documents,  Washingrton,DC 
20402-9326  ^nces  vary  See  ^en'^^e'  a  cs  Sec*  on  of  the  Federal  Register  for  announcements  of 

newu  e'^actec  'aws.) 


Superintendent  of  Documents  Sub vt  r  spin »nv  Order  Form 

Cha'ae  v,/^ 
I I    1  tS.  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*  6216 


VISA 


Fax  vour  orders  (2ii; 


MM' 


.subscriptions  to  FLBLIC  LAVVS  for  the  104th  Congress,  2nd  Session,  1996  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $__ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

-  Please  Choose  .Method  o(  Fa  >n»ciU. 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

-D 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


(Purchase  Orser  No.) 

Nh)v  "t  maKi   ^mir  iiantf.  adrtrfs^  ..naiiabit  in  .>ihtr  i; 


YES    NO 

nailers?  I — I   I — I 


I    I  GPO  Deposit  Account 

I     I  VISA  or  MasterCard  Account 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 

Mail  To:   Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


6^6 


ISS 


Microfiche  Editions  Available... 


Federal  Register 

T^e  Federal  Register  s  cu:;iiS.^eo  daily  in 
24x  microficne  torma'  a^i'-  '^a'iec  to 
subscribers  the  *oiiow!nq  dav  »^a  first 
class  maii    As  pan  of  a  '^'crohc^'e 
Federal  Register  suoscnption   ;ne  ^S.A 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Reqiste'  index  are 
mailed  montniv 

Code  of  Federal  Regulations 

The  Code  ot  federal  Regulation's 
comprising  approximateiv  20C'  voiunes 
and  revised  ai  least  once  a  year  on  a 
quarterly  &asis   :s  pubiisneo  ^  .-4x 
microfiche  forma!  and  f^e  Ci,"9r' 
year's  volumes  are  mailed  -c 
Suoscribers  as  issued 


Microfiche  Subscription  Prices: 

Federal  Regisler 

One  yea'    $433  OC 
Six  -noritns    S2-'6.50 

Code  of  Federal  Regulations: 

Current  year  las  iSSueo:  S264.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Form 


war 


r  I     I  E  S .  e  n  t .  -^   n  c  following  indicated  subscriptions  in  24x  microfiche  f o  r  m  a  t 


Charge  your  order.  [ 
It's  easy! 


Fax  vour  orders  1 202)  512-2250 
Phone  \our  orders  i202i  512-1800 


1-ederal  Register  (MFFR)  Q  One  year  at  $433  each         □  Six  months  at  $216.50 

Code  of  Federal  Rciiuiations  (CFRM6)   □  One  year  at  $264  each 


UMI 


The  total  cost  of  mv   >rder  is  $ .  Price  includes 
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Federal  Maritime  Commission 

NOTICES 

Freight  fnr'Aarder  licenses:  - 

A.'-nuinlo  s  Freight  Forwarders  et  al.,  43360-43361 
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Hanks  an  1  hank  holding  companies: 
K  rniat;    is   acquisitions,  and  mergers,  43361 
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43362 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
43362-43363 

Food  and  Drug  Administration 

NOTICES 
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Medical  Devices  Advisory  Committee  et  al.,  43366-43370 

Meetings: 
Advisory  committees,  panels,  etc.,  43370—43373 

Grain  Inspection,  PacKers  and  StccKyards  Administration 

RULES 

Fees: 
Official  inspection,  weighing,  and  appeal  inspection 
services,  43301-43305 


Health  Care  Financing  Administration 

nO''!CES 

Agency  information  collection  activities: 
Proposed  collection:  coniment  request,  43373 
Submission  for  OMB  review   comment  request,  43373- 
43374 

Health  Resources  and  Services  Administration 

NOTICES 

Grant  and  cooperative  agreemen'  awards 
George  Mason  University  Center  tor  fiealth  Policy, 
43374-43375 

Grants  and  cooperative  agreements   availability,  etc.: 
Health  professions  education  partnerships  43375-43376 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  43356-^3360 

Interior  Department 

See  Lai-.o  Management  Bureau 
SeeMinerUiS  Management  Service 
See  Nationdi  i  aiK  Service 

International  Trade  Administration 

NOT  iCES 

Antidumping 
Extruded  rubber  thread  from — 

Malaysia,  43333 
Melamine  institutional  dmnervvarp  oroducts  from — 

China.  43337-43341 

Indonesia,  43333-43337 

Taiwan,  43141-43345 

Justice  Department 

Sec  .Vi.atrust  Division 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  43385- 
43386 

Land  Management  Bureau 

NOTICES 

Meetings: 

Resource  advisory  councils — 
Miles  City  District.  43376 
Opening  of  pubUc  lands: 

Idaho.  43377 

Montana,  43377 
Realty  actions;  sales,  leases,  etc.: 

Idaho.  43377-43378 
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Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
\(i  ministration 

NOTICES  .     , 

Organization,  functions,  and  authority  delegations: 
Grants  and  Acquisition  Management  Office,  43363—43365 


Mnerais  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  43378- 
43379 


)nal  Archives  and  Records  Administration 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43388 
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Nationai  Conrnunicatrons  Systern 
NOTICES 

Telecommunications  operations  directives: 
Communications  resource  information  sharing  initiative, 
43388-43389 

Natlonaf  Poundatior  on  the  Art?  and  :^-e  Hu-'.anities 

NOr'CES 

Meetings: 

Arts  in  Education  Advisory  Panel,  43331 

Arts  National  Council,  43331 

Combined  Arts  Advisory  Panel,  43331-43332 

Leadership  Initiatives  Advisory  Panel,  43332 

Natiorat  Highway  '^ raffle  Safety  Adrr^nistrafiO'-- 

NOTICES 

Meetings: 
Research  and  development  programs,  43398-43399 

National  institute  cf  Standa-'ds  ann  Tecnnoiocy 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

43345 
Meetings: 
Computer  System  Seciuity  and  Privacy  Advisory  Board, 
43345-43346 

Nationai  Oceanic  and  Atrr,ospher:c  Adminsstrat-on 
RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groimdfish,  43312-43315 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  43325-43327 

NOTICES 
''-leetings: 
New  England  Recovery  Plan  Implementation  Team. 
43346 

Nationai  Park  Service 

NOTICES 
Mceungs: 

Jimmy  Carter  National  Historic  Site  Advisory 
Commission,  43379-43380 

Moiave  National  Preserve  Advisory  Commission.  43380 

National  Science  Foundation 

NCTiCES 

Meetings: 
Design,  Manufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel.  43389-43390 
Elementary,  Secondary  and  Informal  Education  Special 

Emphasis  Panel,  43390 
Geosciences  Special  Emphasis  Panel,  43390 
Polar  Programs  Special  Emphasis  Panel,  43390-43391 
Social,  Behavioral,  and  Economic  Sciences  Special 

Emphasis  Panel.  43391 

Natural  Resources  Conservation  Service 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Agricultiu^l  Air  Quality  Task  Force,  43330-43331 

Nuclear  Regulatory  Commission 

RULES 

Doiiiestic  licensing;  outdated  references  deleted,  and  minor 
change,  43406-43408 


uomesuc  ucensing;  outdated  references  deleted,  and  minor 

change,  43409-43410 
MODCES 

Generic  letters: 
Control  rod  drive  mechanisms  and  other  vessel  head 

penetrations;  primary  water  stress  corrosion  crackinH, 
43393 
Applications,  bearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  43391-43393 

-ate'-!  anc  Traaer-.ark  Office 
RULES 

Patent  cases: 
Fee  revisions 
Correction,43400 

Pension  ana  Wesiare  8e.net;is  Aa.T.i.-.isuauOn 

NOTICES 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Coimcil,  43386-43388 

PuOiiC  Health  Ser..ce 

See  Centers  for  EHsease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Secret  Se'Mce 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43399 

Securities  and  Exchanqe  Com'riiesion 

PROPOSED  P„'.£S 

Securities,  etc.: 

Independent  Offices  Appropriations  Act  fees;  elimination 
Correction,  43400 
NOTICES 
Securities: 

Suspension  of  trading — 
Comparator  Systems  Corp.;  correction,  43400 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange.  Inc..  43393-43394 

New  York  Stock  Exchange,  Inc.;  correction,  43400 

State  DeDa.tment 
Rules 

Nationality  and  passports: 
Passports  and  U.S.  nationality  claims  in  foreign 
countries;  persons  authorized  to  issue  and 
adjudicate,  43310-43312 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  43394- 
43395 
Meetings: 

Private  International  Law  Advisory  Committee,  43395 
''assport  travel  restrictions.  U.S.: 

Lebanon, 43395 
Shrimp  trawl  fishing;  turtle  protection  gmdelines; 
certifications,  43395-43396 
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Substance  Abuse  and  Mentai  neaitr  St-^rvlces  / 

Administration  ^\ 

NOTICES 
Mi:»*'tmgs: 
Substance  Abuse  Prevention  Center  National  Advisory 
Council,  43376 

Surface  Transportation  BoarcJ 

NOTICES 

Kdilr  a  :    aeration,  acquisition,  construction,  etc.: 
VV.ia:!' lie  Valley  Railway  Co..  43399 

Textile  Agreements  implementation  Committ&t; 
>f'>t<(!n:;;/'-<:-::,::nplementation  of  Textile 

At;r"('n;ents 

Transportation  Department 
>>•''  F>'(i'Ti   Aviation  Administration 
•,V'f'  Ft>it'ri   Highway  Administration 
s-'f  Natioikil  Highway  Traffic  Safety  Administration 
>fr'  s urta  t  TrAP.siiortation  Board 
NOTICES 

International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level — 
Index  adjustment  factors,  43397 


Treasury  Department 
See  Secret  ;«:.  iu* 


Separate  Parts  In  This  Issue 

Part  ii 

Transportation  Department;  Federal  Hignway 
Administration,  43402-43404 

Part  ill 

Nuclear  Regulatory  Conmiission,  43406-43410 


Reader  Aids 

v-:-i.i:jini:   riiormation,  including  a  list  of  public  laws, 
telephone  niunbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  ciu!  nf  this  issue. 


Electronic  Bulletin  Board 

Free  Electrf)nif  Bulletin  Board  service  for  Public  Law 
niunbers,  Federal  Register  finding  aids,  and  a  list  of 
docvunents  on  puon;   inspection  is  avgilablp  nr  202-275— 
1538  or  275-0920 


UMI 


• fV^*'^'»*  Refiistir  ,  Vol.  61.  No.  164  /  Thursday,  August 

CFR  PARTS  AFFECTED  lU  THIS  ISSUE 

A  cumulative  Kst  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

7  CFR 

800 43301 

9  CFR 

-4 43305 

Proposad  Rules: 

102 43316 

104 ...43316 

10  CFR 

2 43406 

51 .-. 43406 

Proposed  Rules: 

2 43409 

51 „ 43409 

14  CFR 

39 „..43307 

71  (2  documents) 43310 

Proposed  Rules: 

39  (2  documents) 43317 

43319 
71 43320 

17  CFR 
Proposed  Rules: 

230 43400 

240 43400 

250 43400 

270.„ 43400 

275 43400 

22  CFR 

50 43310 

51 43310 

37  CFR 

1 43400 

50  CFR 

679 43312 

Proposed  Rules: 

679 43325 


^96  I  Contents 


vn 


VOL 


ISS 


1996 


UMI 


JFG! 


43301 


Rules  and  Regulations 


Fed«ral  Ragistar 

Vol.  61,  No.  164 

Thursday.  August  22,  1996 


This  section  of  the  FEDERAL  REGISTER 

contains  '•eguiatorv  documents  havmg  general 
appiicaDilitv  ana  legai  eHect,  ■•^X)S!  c*  which 
are  keyed  to  ana  codified  m  the  Code  o* 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  cf  Documents.  Prices  of 
new  booKs  are  listed  m  tne  first  ^EDEPA^ 
REGISTER  issue  of  each  wee*- 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 
RIN  0580-AA40 

Fees  for  Official  Inspection  and  Official 
Weighing  Services 

AGENCY:  Grain  Inspection,  Packers  and 

Stockyards  Administration,  USDA. 

ACTION:  Final  rule  and  Withdrawal  of 

Interim  final  rule. 

» 

SUMMARY:  The  Federal  Grain  Inspection 

Service  (FGIS),  of  the  Grain  Inspection, 

Packers  and  Stockyards  Administration 

(GIPSA),  is  changing  the  way  it  collects 

user  fees  for  official  inspection  and 

weighing  services  performed  in  the 

United  States  under  the  United  States 

Grain  Standards  Act  (USGSA),  as 

amended.  The  new  fee  structure 

establishes  fees  for  specific  services 

using  hourly  rates  and/or  unit  fees.  This 

structure  provides  customers  with- 

information  to  better  assess  the  cost  of 

specific  services,  and  allows  FGIS  to 

pass  savings  (in  the  form  of  fewer 

billable  hours)  to  customers  who  invest 

in  operational  efficiencies.  The  new  fee 

structure  includes  a  4  percent  increase 

to  recover  salarv  increases. 

EFFECTIVE  DATE:  Ortobpr  1    1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  VVoliam,  USDA.  GIFS.^,  Room 

0623  South  Building,  STOP  3649,  1400 

Independence  Avenue,  SW, 

Washington,  DC  20250-3649,  or 

telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 


The  change  in  the  way  user  fees  are 
collected  provides  customers  with 
information  to  better  assess  the  costs  of 
specific  inspection  services  because  the 
fees  will  be  more  service  specific  than 
under  the  current  hourly  rate.  Further, 
it  allows  savings  to  be  passed  on  to 
users  of  the  service  who  invest  in 
operational  efficiencies.  Currently, 
applicants  choose  only  those  services 
they  want,  but  individual  service  costs 
are  supported  by  hourly  rates  without 
segregation.  Fiscal  year  1993  financial 
and  volume  data  were  used  in 
developing  the  new  fee  structure.  While 
certain  fees  are  increased  and  new  fees 
are  established,  the  revenue  generated 
using  fiscal  year  1993  data  is  equivalent 
to  the  $23,192,178  collected  that  year. 

The  new  fee  structure  does  include  a 
4  percent  increase  to  recover  salary 
increases  since  1993,  and  would  have 
generated  sufficient  revenue  to  cover 
costs  for  fiscal  year  1994  and  the  costs 
for  fiscal  year  1995.  For  information, 
fiscal  year  1994  revenues  were 
$20,662,062  with  obUgations  of 
$21,415,400.  For  fiscal  year  1995, 
revenues  were  $23,382,253  vdth 
obhgaUons  of  $24,015,289,  and  for  the 
first  half  of  fiscal  year  1 996  revenues 
were  $1,924,516  with  obUgations  of 
$1,916,609.  ObUgations  include  buyout 
costs,  along  with  costs  associated  with 
office  consolidations. 

Presently,  users  of  the  inspection 
service  are  charged  on  an  hourly  basis. 
This  hourly  rate  includes  the  salary  and 
benefits  for  each  service  representative 
providing  the  service,  as  well  as  a 
portion  of  overhead  and  program 
support  costs.  The  overall  cost  of  a  wide 
variety  of  services,  e.g.,  grading, 
weighing,  wheat  protein  measurement, 
soybean  protein  and  oil  measurement, 
and  aflatoxin  detection,  are  averaged 
together  and  recovered  through  an 
hourly  service  rate.  Under  the  new 
system,  customers  will  be  charged  a 
lower  base  hourly  rate  plus  a  unit  fee  to 
cover  the  cost  of  the  specific  service 
they  request,  such  as  wheat  protein. 
Overhead  and  program  costs  will  be 
recovered  through  a  per-metric-ton 
volume  fee  assessed  on  all  grain  loaded 
from  a  faciUty. 

This  rule  may  have  an  economic 
impact  on  infrequent  users  of  the 
service.  FGIS  incurs  difficulty  balancing 
costs  and  revenue  in  some  locations 
where  customers  desire  local  FGIS 
service  capacity  but  use  the  service 


infrequently.  The  new  fee  schedule  is 
designed  to  shift  the  cost  of  non-revenue 
producing  time  to  those  users 
responsible  for  incurring  it. 
Consequently,  infrequent  users  of  the 
service  may  find  the  net  effect  of  the 
new  hourly  fees  and  per-metric-ton 
administrative  fee  increases  their  total 
per-metric-ton  cost  for  inspection 
service.  Conversely,  highly  efficient 
and/or  high-volume  users  of  the  service 
may  reaUze  a  decrease  in  their  per- 
metric-ton  cost  for  inspection  service 
due  to  the  reduced  contract  hourly  rate 
and  the  use  of  an  administrative  fee  to 
cover  overhead  and  program  support 
expenses. 

Most  users  of  the  official  inspection 
and  weighing  services  do  not  meet  the 
requirements  for  small  entities.  Further, 
FGIS  is  required  by  statute  to  make 
services  available  and  to  recover  costs  of 
providing  such  services  as  nearly  as 
practicable.  Therefore,  James  R.  Baker, 
Administrator,  GIPSA,  has  determined 
that  this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regtdatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  does  not 
have  a  retroactive  effect.  The  USGSA 
provides  in  §  87g  that  no  subdivision 
may  require  or  impose  any  requirements 
or  restrictions  concerning  the 
inspection,  weighing,  or  description  of 
grain  imder  the  Act.  Otherwise,  this 
final  rule  does  not  preempt  any  State  or 
local  laws,  regulations,  or  poUcies 
unless  they  present  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  provisions  of  this  rule. 

infomidtion  Collection  and 
-Kei  f.irdkeepins  R'ti-din-n^pnts 

In  compUance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  3504), 
the  previously  approved  information 
collection  and  recordkeeping 
requirements  concerning  appUcations 
for  inspection  and  weighing  services 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0580-0013. 
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Background 

On  November  30,  1995,  FGIS 
proposed  in  the  Federal  Register  (60  FR 

61499)  to  change  the  way  it  collects  user 
fees  for  official  inspection  and  weighing 
services  performed  under  the  USGSA. 

The  USGSA  fees  for  inspection  and 
weighing  services  were  last  increased 
and  became  effective  on  May  20,  1991 
(56  FR  15803).  Ciurently,  they  appear  in 
7  CFR  §  800.71.  Schedule  A,  Fees  for 
Official  Inspection,  Weighing,  and 
Appeal  Inspection  Services  Performed 
in  the  United  States. 

FGIS  is  revising  §800.71,  Schedule 
A — Fees  for  Official  Inspection, 
Weighing,  and  Appeal  Inspection 
Services  Performed  in  the  United  States. 
Instead  of  one  schedule  covering  all 
services,  there  are  now  three  new  tables. 
The  new  tables  are:  Table  1,  "Fees  for 
Official  Services  Performed  at  an 
Applicant's  FaciUty  in  an  Onsite  FGIS 
Laboratory;"  Table  2,  "Services 
Performed  at  Other  Than  an  Applicant's 
Facility  in  an  FGIS  Laboratory;"  and 
Table  3,  "Miscellaneous  Services." 

Schedule  A.  Table  1.  This  table  covers 
all  services  performed  onsite  at  an 
applicant's  facihty  and  continues  the 
existing  provision  for  using  contract  and 
noncontract  hourly  rates.  The  hourly 
rates  are  calculated  to  include  only 
those  costs  directly  related  to  labor  and 
do  not  include  overhead.  The  current  1 
year  contract  is  retained,  but  provisions 
are  included  for  3-  and  6-month 
contracts  FGIS  will  evaluate  the  use  of 
3-  and  6-month  contracts  after  1-year  to 
determine  if  they  shall  be  continued. 
The  rate  differences  between  1-year,  6- 
month.  and  3-month  contracts  reflect 
the  costs  associated  with  increased  staff 
production  under  a  contract. 

1.  Hourly  Rates 

The  new  hourly  rates  are  divided  into 
four  categories  related  to  how  FGIS 
employees  are  paid:  regular  time  (6  a.m. 
to  6  p.m.),  10  percent  night  differential 
(6  p.m.  to  6  a.m.).  overtime  at  IVz  the 
regular  hourly  rate  (for  apphcant-caused 
or  requested  overtime),  and  hoUday 
rates  at  double  the  regular  hourly  rate 
(all  hourly  rates  other  than  those  of 
regular  time  are  calculated  using  only 
the  average  base  hourly  rate;  this  does 
not  include  personnel  benefits). 

2.  Additional  Tests 

Additional  unit  fees  for  certain  tests 
such  as  Aflatoxin,  Vomitoxin,  Soybean 
protein  and/or  oil.  Sunflower  oil,  Wheat 
protein.  Waxy  com,  and  Class  Y 
weighing  are  implemented.  These  fees 
will  recover  additional  costs  incurred 
such  as  testing  materials,  equipment, 
and  hazardous  waste  disposal  which  are 


not  recovered  through  the  hourly  fee  or 
administrative  fee. 

3.  Administrative  Fee 

A  per-metric-ton  administrative 
charge  is  implemented  to  recover  the 
indirect  costs  of  FGIS  field  offices  and 
headquarters  such  as  the  salaries  and 
benefits  for  office  management  and 
support  staff,  and  rent.  This  charge  is 
assessed  on  all  outbound  grain 
inspected  and/or  weighed  at  an 
applicant's  facihty.  Six  levels  of  fees  are 
implemented  ranging  from  1  metric  ton 
or  less  to  over  7,000,001  metric  tons 
vdth  fees  decreasing  as  the  number  of 
metric  tons  inspected  increases.  The 
charge  is  assessed  in  addition  to  the 
base  hourly  rate.  At  the  beginning  of 
each  fiscal  year  (October  1),  all 
applicants  pay  the  same  per-metric-ton 
fee.  Once  a  level  has  been  reached,  the 
fee  for  additional  metric  tons  is  reduced 
until  the  maximum  volume  level  is 
reached.  Inspections  performed  on  grain 
that  caimot  be  captured  as  part  of  the 
metric  ton  charge  has  a  unit  fee  assessed 
in  addition  to  the  hourly  rate  to  recover 
overhead  costs.  Inspections  such  as 
submitted  samples,  factor  only,  and 
sacked  grain  are  included. 

Schedule  A.  Table  2,  covers  fees  for 
inspection  and  weighing  services  where 
FGIS  does  not  have  an  onsite  laboratory 
at  an  applicant's  facihty.  The  fees  in  this 
table  are  a  mixture  of  hourly  rates  and 
unit  fees.  They  cover  a  vast  array  of 
specific  services  presently  provided 
under  the  current  hourly  rates.  The 
hourly  rates  applied  in  Table  2  are  the 
appropriate  rates  from  Table  1,  unless 
specific  hourly  rates  are  identified.  Unit 
fees  cover  the  time  required  to  perform 
the  service  plus  a  portion  for  overhead. 
The  types  of  service  provided  under 
these  fees  include  inspection  for  grade 
and  factor  for  specific  carriers  probe 
sampled  or  sampled  online,  additional 
services  and  testing  (i.e.,  individual 
tests).  Board  appeals  and  appeals, 
weighing  (Class  X  and  Y),  and  stowage 
examinations. 

Schedule  A,  Table  3.  provides  fees  to 
cover  a  variety  of  services  not  included 
in  the  previous  tables.  As  with  Table  2, 
the  change  in  the  fee  structure  from  an 
hourly  fee  that  recovers  all  costs  to  a 
service-specific  fee  structvire  requires  a 
Usting  of  specific  services  currently 
funded  by  the  hourly  rate.  These 
service-specific  fees  are  a  mixture  of 
hourly  rates  and  unit  fees  and  apply  to 
Grain  Grading  Seminars,  Certification  of 
Diverter  Samplers,  Special  Services, 
Scale  Testing  and  Certification, 
Evaluation  of  Weighing  and  Material 
Handling  Systems,  National  Type 
Evaluation  Program  (NTEP)  Prototype 
Evalviation  (this  hourly  rate  appUes  to 


scales,  moisture  meters  and  NIR 
analyzers).  NTEP  Prototype  Evaluation 
of  Railroad  Track  Scales,  Mass 
Standards  Calibration  and 
Reverifi cation.  Special  Projects,  Foreign 
Travel,  Online  Customized  Data  Export 
Grain  Information  System  (EGIS) 
Service,  Samples  Provided  to  Interested 
Parties,  Divided-Lot  Certificates,  Extra 
Copies  of  Certificates.  Faxing,  Special 
Mailing,  and  Preparing  Certificates 
Onsite. 

Further,  FGIS  is  estabhshing  a  unit  fee 
to  recover  expenses  inciured  when  FGIS 
employees  are  requested  to  provide 
consulting  services  outside  the  United 
States.  Currently,  there  is  no  fee  for 
recovering  costs  of  salary,  travel,  per 
diem,  and  related  costs  which  is  not 
related  to  an  official  service  provided  on 
a  shipment  of  grain  at  the  time  of  export 
from  the  United  States.  For  example,  an 
exporter  may  ask  for  an  FGIS 
microbiologist  to  consuU  with 
microbiologists  in  an  importing  country 
to  resolve  adispute  on  the  presence  of 
grain  fungi;  or  a  USDA  cooperator  may 
request  an  FGIS  inspector  to  conduct 
training  for  inspectors  in  an  importing 
country. 

FGIS  is  also  changing  §§  800.72  and 
800.73  of  the  regulations  to  further 
clarify  the  application  of  fees  covered  in 
Schedule  A.  Specifically,  service 
provided  under  Schedule  A  covers 
service  provided  within  25  miles  of  the 
employee's  assigned  duty  point.  Travel, 
per  diem,  and  other  related  costs  are 
assessed  for  providing  service  beyond 
the  25-mile  limit.  A  minimum  fee  is 
established  for  services  identified  in 
Table  2  performed  outside  of  normal 
business  hours  Monday  through  Friday. 

Comment  Review 

FGIS  received  four  comments  during 
the  60-day  comment  period.  Two 
comments  were  from  grain  handling 
trade  associations,  one  from  a  State,  and 
one  from  a  steamship  association.  Both 
comments  from  the  gram  handling  trade 
associations  were  generally  supportive 
of  the  proposed  rule:  however,  one 
commented  that  under  the  current 
hourly  fees  FGIS  field  office  managers 
are  encouraged  to  assign  more 
employees  to  a  shift  than  may  be 
prudent.  The  commentor  went  on  to  say 
that  the  proposed  fee  structure  does 
promote  a  more  fair  allocation  of  costs, 
but  does  not  go  far  enough  to  reduce 
direct  labor  costs  through  job 
consolidation  or  by  assigning 
supervisory  personnel  collateral  duty 
for  performing  additional  tests  in  those 
situations  where  the  shift  supervisor  or 
journeyman  grader  are  qualified  or 
capable  of  doing  the  additional  test. 
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FGIS  does  not  agree  that  its  field 
office  managers  are  over  staffing  shifts 
under  the  current  houriy  fees.  FGIS 
further  believes  that  direct  labor  costs 
will  be  reduced  through  the  new  lower 
hourly  rate  fee  stmcture  which  include'; 
a  lower  hourly  rate  for  online 
supervisory  personnel  and  the  recover\ 
of  overhead  through  a  per-metric-ton 
administrative  fee.  FGIS  does  utilize  its 
inspection  personnel  to  their  maximiun 
potential 

The  comment  fmni  the  State  was 
entirely  supportive  ana  encouraged 
FGIS  to  adopt  a  unit  fee  for  direct 
services  provided  to  the  industry  with 
minimum  hourly  rates. 

The  comment  from  the  steamship 
association  requested  that  FGIS 
maintain  the  current  hourly  rate  with  a 
small  increase,  that  FGIS  increase  the 
number  of  hours  and  personnel 
available  for  stowage  examinations,  and 
that  stowage  examinations  and  stowage 
re-examinations  will  cost  more  to  the 
steamship  line  if  the  inspections  are 
done  in  different  parts  of  the  country. 

FGIS  has  determined  that  changing 
the  way  it  collects  fees  from  an  hourly 
rate  to  a  combination  of  reduced  hourly 
rates  and  unit  fees  is  the  most  equitable 


way  to  recover  its  costs  and  provide  the 
grain  industry  quality  service.  FGIS 
agrees  re-examining  ship  holds  will  cost 
more  to  the  steamship  line  if  the 
inspections  are  done  in  different  parts  of 
the  country.  Therefore,  FGIS  is 
modifying  the  provisions  for  charging 
for  stowage  examinations  when  the 
initial  examination  was  performed  at  a 
different  port.  FGIS  will  not  charge  the 
minimum  fee  and  will  charge  the  per 
hold  charge  if  the  ship  has  moved  from 
one  port  to  another. 

Wnile  the  comment  concerning  FGIS 
increasing  the  hours  and  personnel 
available  for  inspection  is  not  within  the 
scope  of  this  rulemaking,  we  do  note 
that  stowage  examination  is  conducted 
generally  during  dayUght  hours. 

Withdrawal  of  Interim  Final  Rule 

On  January  8,  1993  (58  FR  3213), 
FGIS  pubUshed  an  interim  rule,  which 
would  have  implemented  fee  increases 
for  official  inspection  and  weighing 
services,  effective  February  1, 1993.  On 
January  21 ,  1993,  FGIS  pubUshed  in  the 
Federal  Register,  a  dociiment 
indefinitely  postponing  the  fee  increase. 
This  action  withdraws  the  interim  final 
rule  published  at  58  FR  3213. 


October  T    1996  EfTertivp  Date 

Ine  cnanges  :o  me  tee  scneaules 
made  in  this  final  rule  are  effective 
October  1, 1996.  That  date  corresponds 
to  the  beginning  of  the  1997  fiscal  year 
and  the  start  of  a  new  accounting  cycle. 
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Administrative  practice  and 
procedure;  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  is  amended  as 
follows: 

PAR''  SOO GENERAL  SEGu^ATiONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

2.  Section  800.71  is  amended  by 
revising  Schedule  A  to  read  as  follows: 


tsoc 


-*-e?  assessed  *:  >  '-f  ::>€^~v  re. 


(a)*   *   * 

Schedule  A. — Fees  for  Official 
Inspection  and  Weighing  Services 
Performed  in  the  United  States 


Table  i  .—Fees  for  Official  Services  Performed  at  an  Applicant's  Facility  in  an  Onsite  FGIS  Laboratory  ^ 


Monday  to 
Friday 

(6  a.m.  to 
6  p.m.) 


Monday  to 
Friday 

(6  p.m.  to 
6  a.m.) 


Saturday, 
Sunday, 
arxj  Over- 
time 2 


Holidays 


(1)  Inspection  arxl  Weighing  Services  Hourty  Rates  (per  service  representative) 


1  -year  contract ... 
6-rTX)nth  contract 
3-month  contract 
Noncontract  


$39.00 
43.60 
46.60 
52.60 


(2)  Additional  Tests  (cost  per  test,  assessed  In  addMon  to  the  hourty  rate)^ 


(0  Anatoxin  (other  than  Thin  Layer  Chromatography) , 

(ii)  Anatoxin  (Thin  Layer  Chromatography  method)  „ , 

(iii)  Soyt)ean  protein  and  oil  (one  or  both) 

(iv)  Wheat  protein  (per  test) „ ., 

(v)  Sunflower  oH  (per  test)  „.. „ „. 

(vi)  Vomitox in  (qualitative) „ 

(vii)  Vomitoxin  (quantitative)  „ „ 

(viii)  Waxy  com  (per  test)  „ 

(ix)  Fees  <o<-  other  tests  nc'  'isted  aoove  will  be  based  on  the  lowest  noncontract  houriy  rate. 
(x)  Ottier  seivices 

(a)  Class  Y  Weighing  (per  carrier). 

(1)Tmck/container  

(2)  RaMcar „ . 

(3)  Barge _ „ „ 


$8.50 
20.00 
1.50 
1.50 
1.50 
7.50 
12.50 
1.50 


.30 
125 
2.50 


(3)  Administrative  Fee  (assessed  in  addition  to  all  ottier  applicable  fees,  onJy  one  administrative  fee  will  be  assessed  wtien  inspection  and 

weighing  services  are  performed  on  tt>e  same  carrier). 

(i)  AH  outtXHjnd  carriers  (per-metric-ton)  * 

(8)1-1.000.000  „ $0,090 

(b)  1,000,001-1,500,000  > „. „ 0.082 

(c)  1,500,001-2,000.000 „ 0.042 

(d)  2,000,001-6,000,000 _ 0.032 

(e)  5,000,001-7,000,000  0.017 
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(f)  7.000  001- 

(H)  Adcirtionai  ser\'C9s  (assessed  in  adcftion  to  all  ottier  fees)^ 

a;  Submitteo  sample  (per  sarnpie-grade  and  factor)  

b   Submined  sarroie — Factor  only  (per  factor)  


0  002 

1.50 
0.70 


Pees  apD'V  'c  ongi^ai  inspection  and  weighing,  reinspection,  and  appeal  inspection  service  include  but  are  not  limited  to.  sampling,  grading, 
yveigliing,  prior  to  oading  stowage  examinations,  and  certifying  results  performed  within  25  miles  o*  an  employees  assigned  Our,  station  Travel 
and  related  expenses  will  oe  charged  Ibr  service  outside  25  miles  as  found  in  § 800.72(a). 

-Overtime  rates  wiii  rie  assessed  for  aH  hours  in  excess  of  8  consecutive  hours  that  result  fron-.  an  apphcan;  sctieduling  or  'equestmg  ser,>ce 
Devond  S  nours    or  '   equests  for  addRional  shifts  exceed  existing  staffing. 

^  Appeal  and   eif  sDection  sen/ices  v»H  be  assessed  the  same  fee  as  thiB  original  inspection  service. 

« The  adrr-mistrative  ;ee  s  assessed  on  an  accumulated  t>asis  beginning  at  the  start  of  the  Services  fiscal  year  ?Oc(ober  1  each  vear). 


Table  2. — Services  Performed  at  Other 
Than  an  Applicant's  Facihty  in  an 
FGIS  Laboratory^ ' 

(1)     Original     Inspection     and 

Weighing  (Class  X)  Services 

(i)  Sampling  only  (use  hourly 
rates  from  Table  1) 

(ii)  Stationary  lots  (sampling, 
grade/factor,  and  check- 
loading) 

(a)  Truck/trailer/container 

(per  carrier)  $17.60 

(b)  Railcar  (per  carrier)  $27.00 

(c)  Barge  (per  carrier)  $173.60 

(d)  Sacked  grain  (per  hour 
per  service  representa- 
tive plus  an  administra- 
tive fee  p>er  hundred- 
weight) (CWT)  $0.02 

(iii)  Lots  sampled  online  dur- 
ing loading  (sampling  charge 
under  (i)  above  plus) 
(a)  Truck/trailer  container 

(per  carrier)  $9.40 

fb)  Railcar  (per  carrier)  $18.80 

(c)  Barge  (per  carrier) $107.60 

(d)  Sacked  grain  (per  hour 
per    service    representa- 

■  tive  plus  an  administra- 
tive fee  p>er  hundred- 
weight) (CWT)  $0.02 

(iv)  Other  services 

(a)  Submitted  sample  (per 
sample — grade  and  &c- 

tor)  $10.00 

(b)  Warehouseman  inspec- 
tion (per  sample)  $17.00 

(c)  Factor  only  (per  fac- 
tor— maximum  2  fac- 
tors)    $4.10 

(d)  Checkloading/condi- 
tion  examination  (use 
hourly  rates  from  Table 
1,  plus  an  administra- 
tive fee  per  hundred- 
weight if  not  previously 
assessed)  (CWT)   $0.02 

(e)  Reinspection  (grade 
and  factor  only.  Sam- 
pling service  additional. 

item  (i)  above $11.00 

(f)  Class  X  Weighing  (per 
hour  per  service  rep- 
resentative)           $43.60 

(v)  Additional  tests  (excludes 
sampling) 

(a)  Aflatoxin    (per   test — 

other  than  TLC  method)  $25.00 

(b)  Aflatoxin    (per   test — 

TLC  method) $100.50 

(c)  Soybean    protein   and 

oil  (one  or  both)  $7.80 


Table  2. — Services  Performed  at  Other 
Than  an  Applicant's  Facility  in  an 
FGIS  Laboratory » ^—Continued 

(d)  Wheat    protein    (per 

test) $7.80 

(e)  Sunflower  oil  (per  test)  $7.80 

(f)  Vomitoxin  (qualitative)  $25.00 

(g)  Vomitoxin  (quan- 
titative)    S30.00 

(h)  Waxy  com  (per  test) ....  S9.00 

(i)  Canola  (per  test— 00 
dip  test)  $9.00 

(j)  Pesticide  Residue  Test- 
ing' 

(1)  Routine -Compounds 

(per  sample)  $200.00 

(2)  Special  Compounds 
(per  service  represent- 
ative)         $100.00 

(k)  Fees  for  other  tests  not  list- 
ed above  will  be  based  on 
the  lowest  noncontract  hour- 
ly rate  from  Table  1. 
(2)   Appeal    inspection   and   re- 
view of  weighing  service.* 
(i)  Board  Appeals  and  Appeals 
(grade  and  factor)  $74.60 

(a)  Factor  only  (per  fac- 
tor—max 2  factors)  $38.00 

(b)  Sampling  service  for 
Appeals  additional 
(hourly  rates  from  Table 
1). 

(ii)  Additional  tests  (assessed 
in  addition  to  all  other  ap- 
plicable fees) 

(a)  Aflatoxin     (per    test, 

other  than  TLC)  $25.00 

(b)  Aflatoxin  (TLC)  $110.00 

(c)  Soybean   protein   and 

oil  (one  or  both)  $15.30 

(d)  Wheat    protein    (per 

test) $15.30 

(e)  Sunflower  oil  (per  test)  $15.30 

(f)  Vomitoxin  (per  test — 
qualitative)  $35.00 

(g)  Vomitoxin  (per  test — 
quantitative) $40.00 

(h)  Vomitoxin  (per  test — 

HPLC  Board  Appeal) $125.70 

(i)  Pesticide  Residue  Testing  3. 

(1)  Routine    Compounds 

(per  sample)  $200.00 

(2)  Special  Compounds 
(per  service  representa- 
tive)        $100.00 


Table  2. — Services  Performed  at  Other 
Than  an  Applicant's  Facility  in  an 
FGIS  Laboratory^  2— Continued 
(j)  Fees  for  other  tests  not 
listed    above     will     be 
based    on     the    lowest 
noncontract  hourly  rate 
from  Table  1. 
(iii)  Review  of  weighing  (per 
hour  per  service  representa- 
tive)           $63.50 

(3)   Stowage   examination   (serv- 
ice-on- request)^ 
(i)   Ship    (per   stowage    space) 

(minimum  S250  per  ship)  ....         $50.00 
(ii)  Subsequent  ship  examina- 
tions    (same     as     original)' 
(minimum  $150  per  ship) 
(iii)   Barge   (per  examina- 
tion)           $40.00 

(iv)  All  other  carriers  (per 
examination)  $15.00 

'Fees  apply  for  original  inspection  and 
weighing,  reinspection,  and  appeal  in- 
spection service  include,  but  are  not  lim- 
ited to.  sampling,  grading,  weighing, 
prior  to  loading  stowage  examinations, 
and  certifying  results  performed  within 
25  miles  of  an  employee's  assigned  duty 
station.  Travel  and  related  expenses  will 
be  charged  for  service  outside  25  miles 
are  found  in  §800.72  (a). 

2  An  additional  chsirge  will  be  assessed 
when  the  revenue  from  the  services  in 
Schedule  A.  Table  2.  does  not  cover  what 
would  have  been  collected  at  the  applica- 
ble hourly  rate  as  provided  in  §800.72 
(b). 

'If  performed  outside  of  normal  business, 
V/2  times  the  applicable  unit  fee  will  be 
charged. 

*  If.  at  the  request  of  the  Service,  a  file  sam- 
ple is  located  and  forwarded  by  the 
Agency  for  an  official  appeal,  the  Agency 
may.  upon  request,  be  reimbursed  at  the 
rate  of  $2.50  per  sample  by  the  Service. 

^  If  a  ship  has  had,  and  passed,  a  stowage 
examination  at  one  port  location  but  not 
loaded  all  holds  examined,  then  moved 
to  another  port,  the  subsequent  stowage 
excimination  shall  charged  the  minimum 
hold  fee  but  only  the  per  hold  unit 
charge. 

Table  3. — Miscellaneous  Services ' 

(1)  Grain  grading  seminars  (per 
hour  per  service  representa- 
tive)    $43.60 


UMI 
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Table  3. — Miscellaneous  Services ' — 
Continued 

(2)  Certification  of  diverter-type 
mechanical  samplers  (per  hour 

per  service  representative)  $43.60 

(3)  Spwcial  services  (per  hour  per 
service  representative):. 

(i)  Scale  testing  and  certifi- 
cation           $43.60 

(ii)  Evaluation  of  weighing 
and  material  handling  sys- 
tems           $43.60 

(iii)  NTEP  Prototype  evalua- 
tion (other  than  Railroad 
Track  Scales)  $43.60 

(iv)  NTEP  Prototype  evalua- 
tion   of    Railroad    Track. 
Scales  (usage  fise  per  day 
for  test  car)  $100.00 

(v)  Mass  standards  calibra- 
tion and  reverification  $43.60 

(vi)  Special  projects $43.60 

(4)  Foreign  travel  (per  day  per 

service  representative)  $416.00 

(5)  Online  customized  data  EGIS 
service 

(i)  One  data  file  per  week  for 
1  year  $500.00 

(ii)  One  data  file  per  month 
for  1  year  $300.00 

(6)  Samples  provided  to  inter- 
ested parties  (per  sample) $2.50 

(7)  Divided-lot  certificates  (per 
certificate) $1.50 

(8)  Extra   copies   of  certificates 

(per  certificate)  $1.50 

(9)  Faxing  (per  page) $i.50 

(10)  Special  mailing  (actual  cost). 

(11)  Preparing  certificates  onsite 
or  during  other  than  normal 
business  hours  (use  hourly 
rates  from  Table  1). 

'Any  requested  service  that  is  not  listed 
will  be  performed  at  the  applicable  non- 
contract  hourly  rate. 

2  Regular  business  hours-Monday  thru 
Friday-  service  provided  at  other  than 
regular  hours  charged  at  the  applicable 
overtime  hourly  rate. 

*  *  •  »  »  • 

3.  Section  800.72  is  revised  to  read  as 
follows: 

§  800.72     Explanation  of  additional  service 
fees  for  services  performed  m  the  United 
States  only 

(aj  When  transportation  of  the  service 
representative  to  the  service  location  (at 
other  than  a  specified  duty  point)  is 
more  than  25  miles  from  an  FGIS  o£Bce, 
the  actual  transportation  cost  in 
addition  to  the  applicable  hourly  rate 
for  each  service  representative  will  be 
assessed  from  the  FGIS  office  to  the 
service  point  and  return.  When 
commercial  modes  of  transportation 
(e.g.,  airplanes)  are  required,  the  actual 
expense  incurred  for  the  round-trip 
travel  will  be  assessed.  When  services 
are  provided  to  more  than  one 
Applicant,  the  travel  and  other  related 


charges  will  be  prorated  between 
applicants. 

(b)  In  addition  to  a  2-hour  minimum 
charge  for  service  on  Saturdays, 
Sundays,  and  holidays,  an  additional 
charge  will  be  assessed  when  the 
revenue  from  the  services  in  §  800.71, 
Schedule  A,  Table  2,  does  not  equal  or 
exceed  what  would  have  been  collected 
at  the  applicable  hourly  rate.  The 
additional  charge  will  be  the  difference 
between  the  actual  unit  fee  revenue  and 
the  hourly  fee  revenue.  Hoiu^  accrued 
for  travel  and  standby  time  shall  apply 
in  determining  the  hours  for  the 
minimiun  fee. 

4.  Section  800.73  is  revised  to  read  as 
follows: 

§800.73     Computation  ana  pay nef^i  0* 
service  fees,  general  fee  informatK>n. 

(a)  Computing  hourly  rates.iThe 
applicable  hourly  rate  will  be  assessed 
in  quarter  hour  increments  for: 

(1)  Travel  from  the  FGIS  field  office 
or  assigned  duty  station  to  the  service 
point  and  return; 

(2)  The  performance  of  the  requested 
service,  less  mealtime. 

(b)  Application  of  fees  when  service  is 
delayed  or  dismissed  by  the  applicant. 
The  applicable  hourly  rate  will  be 
assessed  for  the  entire  period  of 
scheduled  service  when: 

(1)  Service  has  been  requested  at  a 
specified  location; 

(2)  A  service  representative  is  on  duty 
and  ready  to  provide  service  but  is 
unable  to  do  so  because  of  a  delay  not 
caused  by  the  Service;  and 

(3  FGIS  officials  determine  that  the 
service  representative  cannot  be  utilized 
to  provide  service  elsewhere  without 
cost  to  the  Service. 

(c)  Application  of  fees  when  an 
application  for  service  is  withdrawn  or 
dismissed.  The  appUcable  hourly  rate 
will  be  assessed  to  the  appUcant  for  the 
entire  period  of  scheduled  service  if  the 
request  is  withdrawn  or  dismissed  after 
the  service  representative  departs  for  the 
service  point,  or  if  the  service  request  is 
not  canceled  by  2  p.m.,  local  time,  the 
business  day  preceding  the  date  of 
scheduled  service.  However,  the 
appUcable  hourly  rate  will  not  be 
assessed  to  the  applicant  if  FGIS 
officials  determine  that  the  service 
representative  can  be  utilized  elsewhere 
or  released  without  cost  to  the  Service. 

(d)  To  whom  fees  are  assessed.  Fees 
for  inspection,  weighing,  and  related 
services  performed  by  service 
representatives,  including  additional 
fees  as  provided  in  §  800.72,  shall  be 
assessed  to  "and  paid  bv  the  applicant  for 
the  service. 

(e)  Monthly  payment  of 
administrative  fee.  At  the  option  of  the 


applicant,  an  agreement  for  12  equal 
monthly  payments  may  be  entered  into 
for  payment  of  the  administrative  fee. 
These  monthly  payments  will  be  based 
on  the  previous  fiscal  year's  volume 
applied  to  the  current  year's 
administrative  fee  schedule.  If  the 
volume  of  grain  inspected  is  more  than 
the  amount  of  grain  agreed  upon  at  the 
beginning  of  the  fiscal  year,  at  the  point 
the  agreed  upon  volume  is  exceeded, 
the  current  year's  administrative  fee 
schedule  shall  apply  to  the  remaining 
amoiint  of  grain  for  the  rest  of  the  fiscal 
year.  If  the  volume  of  grain  inspected  is 
less  than  the  agreed  upon  amount,  any 
excess  monies  paid  to  the  Service  shall 
be  applied  to  the  next  fiscal  year's 
administrative  fee  unless  a  request  for  a 
refund  is  made  by  the  applicant. 

(f)  Advance  payment.  As  necessary, 
the  Administrator  may  require  that  fees 
shall  be  paid  in  advance  of  the 
performance  of  the  requested  service. 
Any  fees  paid  in  excess  of  the  amoxmt 
due  shall  be  used  to  offset  futiue 
billings,  unless  a  request  for  a  refund  is 
made  by  the  appUcant. 

(g)  Form  of  payment.  Bills  for  fees 
assessed  under  the  regulations  in  this 
part  for  official  services  performed  by 
FGIS  shall  be  paid  by  check,  draft,  or 
money  order,  payable  to  the  U.S. 
Department  of  Agriculture,  Grain 
Inspection,  Packers  and  Stockyards 
Administration. 

Dated:  August  16, 1996. 
Shirley  Watkins, 

Acting  Assistant  Secretary,  Marketing  and 

Regulatory  Programs. 

[FR  Doc.  96-21391  Filed  6-21-96;  8:45  am] 

BILUNG  CODE  3410-ei*-P 


Animal  and  Plant  Hea^tf^  insoecton 
Service 

C-gnge  .'•  ;}  sease  States  of  Soain 

Because  c'  -''■(ca"  Svv^ru:-  rpve' 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  by  declaring  Spain  free  of 
African  swine  fever.  This  action  is 
appropriate  because  there  have  been  no 
confirmed  outbreaks  of  African  swine 
fever  in  Spain  since  September  1994. 
This  rule  reUeves  restrictions  on  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  Spain. 
However,  because  Spain  shares  common 
land  borders  with  countries  affected  by 
certain  swine  diseases  and  because 
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Spain,  as  a  member  state  of  the 
European  Union,  has  certain  trade 
practices  that  are  less  restrictive  than 
are  acceptable  to  the  United  States,  the 
importation  into  the  United  States  of 
pork,  and  pork  products  from  Spain 
continues  to  be  subject  to  certain 
rt'st.'-K-tions 

EFFECTIVE  DATE:  .September  6.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
)ohn  Cougill,  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231.(301]  734-8688;  or  e-mail: 
jcougill@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION:  r 

Background 

I'ho  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  speciBed  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease, 
bovine  spongiform  encephalopathy, 
swine  vesicular  disease,  hog  cholera, 
and  African  svrnie  fever  (ASF).  These 
are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

Section  94.8  of  the  regulations 
provides  that  ASF  exists  or  is 
reasonably  believed  to  exist  in  all  the 
countries  of  Africa,  Brazil,  Cuba,  Haiti, 
Italy,  Malta,  Portugal,  and  Spain.  We 
will  consider  declaring  a  coimtry  to  be 
free  of  ASF  if  there  have  been  no 
reported  cases  of  the  disease  in  that 
country  for  at  least  the  previous  1-year 
period.  The  last  case  of  ASF  in  Spain 
occurred  in  September  1994.  The 
Government  of  Spain  has  requested  that 
the  U.S.  Department  of  Agriculture 
(USDA)  recognize  Spain  to  be  free  of 
ASF. 

On  May  29,  1996.  we  pubhshed  in  the 
Federal  Register  (61  FR  26850-26852. 
Docket  No  96-025-1)  a  proposal  to 
amend  the  regulations  by  removing 
Spain  from  the  list  of  countries  where 
ASF  exists  or  is  reasonably  believed  to 
exist.  This  action  would  relieve  certain 
restrictions  on  the  importation  of  pork 
and  pork  products  into  the  United 
States  from  Spain,  including  restrictions 
on  the  importation  of  hve  swine  and 
fresh  pork  and  pork  products,  and 
would  eliminate  requirements  on  the 
curing  time  for  Spanish  hams  and  other 
pork  products  offered  for  importation 
into  the  United  States  from  Spain. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  29, 
1996.  We  received  5  comments  by  that 
date.  They  were  &t)m  representatives  of 


industry  and  a  foreign  government.  All 
responses  were  in  favor  of  the 
provisions  outlined  in  the  proposed 
rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  removes  Spain  from  the  list  of 
countries  where  ASF  exists  or  is 
reasonably  believed  to  exist.  This  action 
relieves  certain  restrictions  on  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  Spain, 
including  pestrictions  on  the 
importation  of  live  swine  and  fresh  pork 
and  pork  products,  and  eliminates 
requirements  on  the  curing  time  for 
Spanish  hams  and  other  pork  products 
offered  for  importation  into  the  United 
States  from  Spain.  We  have  determined 
that  approximately  2  weeks  are  needed 
to  ensiue  that  the  Animal  and  Plant 
Health  Inspection  Service  personnel  at 
ports  of  entry  receive  official  notice  of 
this  change  in  the  regulations. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  15  days  after 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  601  et 
seq..  we  have  performed  a  Final 
Regulatory  FlexibiUty  Analysis,  which 
is  set  out  below,  regarding  the  impact  of 
this  rule  on  small  entities. 

In  accordance  with  21  U.S.C.  111- 
113. 114a,  115, 117, 120,  123.  and  134a, 
the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  into  the  United  States,  and 
the  interstate  dissemination  within  the 
United  States,  of  communicable 
diseases  of  Uvestock  and  poultry. 

This  rule  amends  the  regulations  in 
part  94  by  removing  Spain  irom  the  Ust 
of  countries  where  ASF  exists  or  is 
reasonably  believed  to  exist.  This  action 
relieves  certain  restrictions  on  the 
importation  of  live  swine,  pork,  and 
pork  products  into  the  United  States 
from  Spain.  However,  because  of 
Spain's  proximity  to  France  and 


Portugal  (countries  affected  by  serious 
swine  diseases)  and  Spain's  trading 
practices  as  a  member  state  of  the 
European  Union,  other  requirements 
continue  to  restrict  the  importation  of 
pork  and  pork  products  from  Spain. 

In  1992,  the  majority  (approximately 
96.3  percent)  of  all  hog  and  pig  farmers 
in  the  United  States  qualified  as  small 
entities.  However,  we  expect  the  impact 
of  relieving  restrictions  on  live  swine 
imports  from  Spain  on  these  producers 
to  be  minimal  because  the  swine 
industry  of  Spain  is  relatively  small 
compared  to  the  market  in  the  United 
States.  In  1994,  swine  production  in 
Spain  was  estimated  to  be  26.7  million 
head,  compared  to  swine  production  in 
the  United  States  of  over  100  million 
head.  Also,  in  1994,  Spain  exported  a 
little  more  than  0  5  million  live  swine, 
or  less  than  2  percent  of  its  total  swine 
production,  and  all  of  those  animals 
were  directed  to  countries  in  Europe. 

Total  imports  of  live  swine  into  the 
United  States  are  very  small  relative  to 
domestic  production.  In  1993.  only  1.75 
million  head  were  imported  into  the 
United  States.  Due  to  transportation 
costs  and  other  factors,  nearly  all  of  the 
live  swine  imported  into  the  United 
States  (more  than  99.8  percent  in  1993) 
are  from  Canada.  Most  of  the  live  swine 
that  are  imported  from  Western  Europe 
into  the  United  States  are  imported  in 
very  small  numbers,  to  be  used  for 
genetic  improvements  of  domestic 
stock.  We  expect  that  the  importation  of 
swine  embryos  and  semen  will  not 
increase  as  a  result  of  this  rule. 
Movement  of  swine  embryos  and  semen 
is  limited  because  the  technology  is  not 
as  advanced  as  it  is  for  other  species. 

Like  domestic  swine  producers,  the 
majority  of  pork  producers  (97  percent 
of  1367  meat  packing  establishments 
and  98  percent  of  1264  other  processing 
plants,  according  to  1992  data)  qualify 
as  small  entities.  We  expect  the  effect  of 
this  rule  on  these  entities  will  be 
minimal  because,  while  Spain  produces 
a  considerable  amount  of  pork  (2.107 
milUon  metric  tons  in  1994),  its  total 
pork  production  amounts  to  only  about 
26  percent  of  the  total  pork  production 
of  the  United  States.  Additionally,  most 
of  Spain's  pork  production  is  consumed 
within  Spain,  as  its  population 
consumes  pork  at  a  rate  greater  than  1.6 
times  that  of  the  U.S.  population. 

In  1994,  Spain  exported 
approximately  83,000  metric  tons  of 
pork,  but  more  than  97  percent  of  these 
exports  were  to  European  countries. 
while  Spanish  exports  of  pork  are 
growing  and  its  imports  of  pork  are 
declining.  Spain  has  historically  been  a 
net  importer  of  pork.  From  1991  to 
1993,  Spain  imported  well  over  twice  as 
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much  pork  as  it  exported.  Even  if  Spain 
were  able  to  redirect  all  of  its  exports  of 
pork  to  the  United  States,  it  wovild 
constitute  a  small  portion  of  the 
domestic  market,  as  U.S.  pork 
production  was  8  million  metric  tons  in 
1994. 

Since  1985,  the  United  States  has 
expanded  its  pork  exports  by  more  than 
four  times  to  reach  240,858  metric  tons 
in  1994.  Simuhaneously,  the  United 
States  has  decreased  its  pork  imports,  as 
exemplified  by  a  decrease  of 
approximately  34  percent  in  1994,  and 
the  trend  is  continuing.  In  an  average 
year,  up  to  90  percent  of  pork  imported 
into  the  United  States  comes  from 
Canada  and  Denmark. 

Domestic  pork  producers  most  likely 
to  be  affected  by  this  rule  are  a  small 
number  of  domestic  producers  of 
specific  specialty  pork  products.  We 
anticipate  increased  imports  into  the 
United  States  from  Spciin  of  dry-cured, 
ready-to-eat  ham;  dry-cured,  salted, 
boneless  loin;  and  dry -cured  sausages, 
particularly  Serrano  ham.  Most  of  these 
products  are  similar  to  Parma  and 
prosciutto  hams  and  other  cured  pork 
products  being  produced  domestically 
and  produced  in  other  couintries  for 
importation  into  the  United  States,  but 
Serrano  ham  is  a  specialty  product  with 
unique  water  content,  color,  aroma,  and 
flavor. 

Spain  currently  produces 
approximately  350,000  metric  tons  of  all 
types  of  cured  ham  per  year.  It  is 
estimated  that  in  1994  more  than 
975,000  metric  tons  of  all  types  of  cured 
ham  were  produced  in  the  United 
States.  While  Spanish  production  of  all 
types  of  cured  ham  represents 
approximately  36  percent  of  U.S.  cured 
ham  production,  Spain's  domestic 
consumption  of  cured  pork  is 
considerably  higher  than  consumption 
in  the  United  States.  About  40  percent 
of  Spain's  total  pork  consumption 
consists  of  cured  pork.  In  1994,  Spain 
exported  only  4,135  metric  tons  of  cured 
ham,  which  amounts  to  significantly 
less  than  1  percent  of  total  U.S. 
production  of  cured  pork.  These  exports 
were  directed  primarily  to  France, 
Argentina,  Portugal,  and  Germany. 

From  all  indications,  only  a  few  of  the 
largest  18  ciored  pork  producers  in 
Spain,  which  accoimt  for  50  percent  of 
Spanish  production  of  cured  pork,  have 
an  interest  in  or  a  capability  for 
penetrating  the  U.S.  market  over  the 
foreseeable  future.  Fuirther,  we  estimate 
that  the  maximiun  amount  of  cured  pork 
products  that  Spain  can  expect  to  export 
to  the  United  States  will  likely  not 
exceed  500  metric  tons  annually,  and 
this  ceiling  will  likely  not  be  reached  for 
a  period  of  about  5  years  because  the 


imports  arriving  in  the  United  States 
from  Spain  will  still  be  required  to  meet 
Food  Safety  and  Inspection  Service 
standards  before  entering  the  coimtry. 

We  estimate  that  there  are 
approximately  15  companies  in  the 
United  States  producing  significant 
amounts  of  specialty  processed  pork 
products  that  wrill  compete  with  the 
potential  imports  from  Speiin.  A  small  • 
portion  of  these  producers  are  very 
large,  and  these  specialty  products 
constitute  only  a  small  fraction  of  thefr 
overall  business.  Therefore,  we  expect 
the  impact  of  this  nile  on  these  large 
companies  will  be  minimal.  However, 
the  small  producers  may  be  impacted  by 
additional  imports.  Yet,  without  specific 
information  on  (1)  the  quantity  of 
additional  imports  generated  by  the  rule 
change,  (2)  the  quantity  of  domestic 
production,  and  (3)  the  degree  to  which 
Spanish  imports  will  displace  other 
imports  rather  than  domestic 
production,  the  impact  on  small 
domestic  producers  cannot  be 
predicted. 

An  alternative  to  this  rule  was  to 
make  no  changes  Ln  the  regulations.  We 
rejected  this  alternative  because  Spain 
has  had  no  reported  cases  of  ASF  since 
September  1994,  and,  therefore,  we  have 
no  scientific  reason  to  continue 
considering  Spain  to  be  a  country  where 
ASF  exists. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 
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1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority;  7  U.S.C.  147a,  ISOee.  161, 162. 
and  450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331.  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

§  94.8    [AiTMnded] 

2.  In  §  94.8,  the  introductory  text  is 
amended  by  removing  the  words  ",  and 
Spain"  and  by  adding  the  word  "and" 
immediately  preceding  the  word 
"Portugal". 

Done  in  Washington,  DC,  this  16th  day  of 
August  1996. 

A.  Strating, 

Acting  Aduiinistrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  96-21455  Filed  8-21-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admin;<:t'^.9t!on 

14  CFR  Part  39 

Pocket  No.  &5-CE-«4-AD;  Amendment  39- 
9722;  AD  96-17-12] 

RIN  2120-AA64 

Ainworthiness  C   .^c*  ves:  Jetstream 

Se.nes  200,  ana  jelsfea.r.  Mcac.s  ilOl 
and  3201  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  87-07-01, 
which  currently  requires  the  following 
on  Jetstream  Aircraft  Limited  (JAL) 
HP137  Mkl ,  Jetstream  series  200,  and 
Jetstream  Model  3101  airplanes: 
repetitively  inspecting  the  nose  landing 
gear  (NLG)  top  cap  assembly  securing 
bolts  for  looseness  or  cracks,  retorquing 
any  loose  sectuity  bolt,  and  replacing 
any  cracked  security  bolt.  AD  87-07-01 
also  provides  the  option  of 
incorporating  an  NLG  modification  as 
terminating  action  for  the  repetitive 
inspections.  A  report  of  cracked  and 
loose  bolts  found  on  an  airplane  with 
the  above-referenced  NLG  modification 
prompted  this  action.  This  action: 


43308      Federal  Register  /  Vol.  61,  No.  164  /  Thursday,  August  22,  1996  /  Rules  and  Regulations 


UMI 


retains  the  repetitive  inspections 
required  by  AD  87-07-01;  increases  the 
AD  applicability  to  include  Jetstream 
Model  3201  airplanes  and  airplanes  that 
have  the  NLG  top  cap  assembly 
modified  m  accordance  with  AD  87-07- 
01;  requires  replacing  two  of  the  NLG 
top  cap  assembly  securing  bolts;  and 
incorporates  a  new  NLG  top  cap 
assembly  that  would  eliminate  the 
repetitive  inspection  requirement  of  the 
AD.  The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  NLG 
caused  by  cracked  or  loose  securing 
bohs,  which,  if  not  detected  and 
corrected,  could  lead  to  NLG  collapse 
and  damage  to  the  airplane. 
DATES:  Effective  October  21,  1996. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21, 
19P6 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited.  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile.(44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029.  Dulles 
International  Airport.  Washington,  DC 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAAj,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-94-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorenda  Baker.  Program  Officer, 
Brussels  Aircraft  Certification  Division, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322)  506- 
2715;  facsimile  (322)  230-6899;  or  Mr. 
Jeffrey  Morfitt,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  JAL  HP137  Mkl,  Jetstream 
series  200.  and  Jetstream  Models  3101 
and  3201  airplanes  that  do  not  have  a 
modified  NLG  top  cap  assembly 
incorporated  (Amendment  JA  901040) 
was  published  in  the  Federal  Register 


on  March  22, 1996  (61  FR  11786).  The 
action  proposed  to  supersede  AD  87- 
07-01  with  a  new  AD  that  would: 
—  retain  the  requirement  contained  in 
AD  87-07-01  of  repetitively 
inspecting  the  NLG  top  cap  assembly 
securing  bolts  for  looseness, 
retorquing  any  h>ose  security  bolt,  and 
replacing  any  cracked  security  bolt; 
— require  replacing  two  of  the  NLG  top 
'cap  assembly  securing  bolts  and 
checking  the  other  two  NLG  top  cap 
assembly  securing  bolts  for  the  correct 
length;  and 
— ^require  replacing  (at  a  specified  time) 
the  NLG  top  cap  assembly  with  a  part 
of  improved  design  (Amendment  JA 
901040)  as  terminating  action  for  the 
repetitive  inspections. 
Accomplishment  of  the  proposed 
actions  would  be  in  accordance  with 
Jetstream  Service  Bulletin  (SB)  32-JA 
901040,  Revision  No.  3,  dated  August  9, 
1995,  and  AP  Precision  HydrauUcs  Ltd 
SB  32—41,  which  incorporates  the 
following  pages: 


Pages 

Revision  level 

Date 

1.2.6,7.8 

Revision  No. 

Mar.  9,  1993. 

and  15. 

2. 

4  and  10  - 

Revision  No. 

July  11, 

1. 

1991. 

3.5,9.  11. 

Original  Issue 

Nov.  17, 

12. 13,  and 

1990. 

14. 

A  report  of  cracked  and  loose  bolts 
found  on  an  airplane  with  the  above- 
referenced  NLG  modification  prompted 
the  proposal. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  support  of  the 
proposed  rule  and  no  comments  were 
received  regarding  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
pubhc  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  1 50  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
18  workhours  (inspection:  6  workhours; 
replacement:  12  workhotu^)  to 


accomplish  the  required  actions,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  SI, 200  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $342,000  or  $2,280  per 
airplane.  This  figure  only  takes  into 
account  the  cost  of  the  required  initial 
inspection  and  required  inspection- 
terminating  modification  and  does  not 
take  into  account  the  cost  of  the 
required  repetitive  inspections.  The 
FAA  has  no  way  of  determining  the 
nimiber  of  repetitive  inspections  each  of 
the  owners/operators  would  incur  over 
the  life  of  the  affected  airplanes. 

This  figure  is  also  based  on  the 
assumption  that  none  of  the  affected 
airplane  owners/ operators  have 
accomplished  the  required 
modification.  This  action  eliminates  the 
repetitive  inspections  required  by  AD 
87-07-01.  The  FAA  has  no  way  of 
determining  the  operation  levels  of  each 
individual  operator  of  the  affected 
airplanes,  and  subsequentlv  cannot 
determine  the  repetitive  inspection 
costs  that  will  be  eliminated  by  this 
action.  The  FAA  estimates  these  costs  to 
be  substantial  over  the  long  term. 

In  addition,  JAL  has  informed  the 
FAA  that  parts  have  been  distributed  to 
owners/operators  to  equip 
approximately  62  of  the  affected 
airplanes.  Assuming  that  each  set  of 
parts  has  been  installed  on  an  affected 
airplane,  the  cost  impact  of  the  required 
modification  upon  the  public  will  be 
reduced  $141,360  from  $342,000  to 
$200,640. 

FAA's  Aging  Commuter-Class  Aircraft 
Policy 

This  action  is  consistent  with  the 
FAA's  aging  commuter-class  airplane 
poUcy.  This  pohcy  simply  states  that 
reliance  on  repetitive  inspections  of 
critical  areas  on  commuter-class 
airplanes  carries  an  imnecessary  safety 
risk  when  a  design  change  exists  that 
could  ehminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  150 
airplanes  in  the  U.S.  registry  that  are 
affected  by  this  AD,  the  FAA  has 
determined  that  approximately  95 
percent  are  operated  in  scheduled 
passenger  service  by  10  different 
operators. 
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Regulators  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&--AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended: 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
87-07-01,  Amendment  39-5582,  and 
adding  a  new  AD  to  read  as  follows: 

96-17-12  Jetstream  Aircraft  Limited: 

Amendment  39-9722;  Docket  No.  95-     ' 
CE-94-AD.  Supersedes  AD  87-07-01, 
Amendment  39-5582. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category,  that  do  not  have  a  modified 
nose  landing  gear  (NLG)  top  cap  assembly 
incorporated  (Amendment  JA  901040)  in 
accordance  with  Jetstream  Service  Bulletin 
(SB)  32-JA  901040,  Revision  No.  3.  dated 
August  9, 1995: 


Model 


Senal  numtjers 


HP137  Mkl   

Jetstream  series  200 
Jetstream  Model  3101 

Jetstream  Model  3201 


All  serial  r^umbers; 
All  serial  numbers; 
All  serial  numt>ers; 

and 
Serial  numbers  790 

tfirough  854. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

.     To  prevent  failure  of  the  NLG  caused  by 
cracked  or  loose  securing  bolts,  which,  if  not 
detected  and  corrected,  could  lead  to  NLG 
collapse  and  damage  to  the  airplane, 
accomplish  the  following: 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b),  (c),  etc. 

Level  2:  (1),  (2),  (3),  etc. 

L,evel  3:  (i),  (ii).  (iii).  etc. 

Level  2  and  L^vel  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Within  the  next  300  landings 
accumulated  on  the  NLG  after  the  effective 
date  of  this  AD,  accomplish  the  following  in 
.accordance  with  the  applicable  portion  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  32-JA  901040. 
Revision  No.  3,  dated  August  9, 1995,  and  AP 
Precision  Hydraulics  Ltd  SB  32-41,  which 
incorporates  the  following  pages: 


INSTRUCTIONS  section  of  AP  Precision 
Hydraulics  Ltd  SB  32-41. 

(i)  Prior  to  further  flight,  retorque  any  bolts 
with  incorrect  torque  values. 

(ii)  If  any  Iwlts  are  broken  or  gaps  are 
found  as  sptecified  in  p>aragraph  A.(4)  of  part 
lb  of  the  ACCOMPLISHMENT 
INSTRUCTIONS  secUon  of  AP  Precision 
Hydraulics  Ltd  SB  32-41,  prior  to  further 
flight,  replace  the  NLG  in  accordance  with 
the  applicable  maintenance  manual. 

(b)  Within  1 .200  landings  after  the  actions 
required  by  paragraph  (a)  of  this  AD  (all 
paragraph  designations),  and  thereafter  at 
intervals  not  to  exceed  1.200  landings,  until 
the  modification  required  by  paragraph  (c)  of 
this  AD  is  incorporated,  check  the  tightness 
of  the  four  NLG  top  cap  assembly  securing 
bolts  and  ensure  that  these  bolts  are  not 
broken  in  accordance  with  p>art  lb  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  AP  Precision  Hydraulics  Ltd  SB 
32-41. 

(1)  Prior  to  further  flight,  retorque  any  lx)lts 
with  incorrect  torque  values. 

(2)  If  any  bolts  are  broken  or  gaps  are  found 
as  specified  in  paragraph  A.(4)  of  part  lb  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  AP  Precision  Hydraulics  Ltd  SB 
32-41.  prior  to  further  flight,  replace  the  NLG 
in  accordance  with  the  applicable 
maintenance  manual. 

(c)  Upon  accumulating  20.000  landings  on 
the  NLG  or  within  the  next  2.500  landings 
acciunulated  on  the  NIC  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
install  a  new  NLG  top  cap  assembly  or 
modify  the  existing  NLG  top  cap  assembly  in 
accordance  with  Part  2  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  AP  Precision  Hydraulics  Ltd  SB 
32-41,  which  incorporates  the  following 
pages: 


Pages 

Revision  level 

Date 

1.2,6,7,8 

Revision  No. 

Mar.  9,  1993. 

and  15. 

2. 

4  and  10  

Revision  No. 

July  1 1 , 

1. 

1991. 

3.5,9,11, 

Original  Issue 

Nov.  17, 

12,  13.  and 

1990. 

14. 

(1)  Replace  two  of  the  NLG  top  cap 
assembly  securing  bolts,  and  check  the  other 
two  for  correct  length  in  accordance  with 
part  1 A  of  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  AP  Precision 
Hydraulics  Ltd  SB  32-41.  Prior  to  further 
flight,  replace  any  NLG  top  securing  bolt  that 
is  not  the  length  specified  in  AP  Precision 
Hydraulics  Ltd  SB  32-41. 

(2)  Check  the  tightness  of  the  four  NLG  top 
cap  assembly  securing  bolts  and  ensure  that 
these  bolts  are  not  broken  in  accordance  with 
part  lb  of  the  ACCOMPUSHMENT 


Pages 


1,2,6.7,8 

and  15. 
4  and  10  .... 


3,5,9,11. 
12, 13,  and 
14. 


Revision  level 


Revision  No. 

2. 
Revision  No. 

1. 
Original  Issue 


Date 


Mar.  9.  1993. 

July  1 1 . 

1991. 
Nov.  17, 

1990. 


(d)  Incorporating  the  modification  required 
by  paragraph  (c)  of  this  AD  is  considered 
terminating  action  for  the  repetitive  torque 
checks  required  by  this  AD  and  may  be 
incorporated  at  any  time  prior  to  20.000 
landings  on  a  NLG  or  within  the  next  2.500 
landings  accumulated  on  the  NLG  after  the 
effective  date  of  this  AD.  whichever  occurs 
later  (at  which  time  it  must  be  incorporated). 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Division.  Europe,  Africa.  Middle  East  office, 
FAA.  c/o  American  Embassy.  1000  Brussels. 
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Belgium.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Brussels  Aircraft 
Certification  Division.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
87-07-01  (superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(g)  The  replacements,  check,  retorque,  and 
installation  required  by  this  AD  shall  be  done 
in  accordance  with  Jetstream  Service  Bulletin 
32-JA  901040,  Revision  No.  3.  dated  August 
9. 1995,  and  AP  Precision  Hydraulics  Ltd 
Service  Bulletin  32-41,  which  incorporates 
the  following  {>ages: 


Pages 

Revision  level 

Date 

1.2.6.7.8 

and  15. 
4  and  10 

3.5,9.  11, 
12.  13,  and 
14. 

Revision  No. 

2. 
f^evision  No. 

1. 
Original  Issue 

Mar.  9,  1993. 

July  11. 

1991. 
Nov.  17. 

1990. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft  Limited.  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire.  KA9  2RW  Scotland;  or  Jetstream 
Aircraft  Inc.,  Librarian,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington. 
DC.  Copies  may  be  inspected  at  the  FAA, 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

(h)  This  amendment  (39-9722)  supersedes 
AD  87-07-01,  Amendment  39-5582. 

(i)  This  amendment  (39-9722)  becomes 
effective  on  October  21, 1996. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
15,  1996. 

Carolamie  L.  Cabrini, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  »*-21375  Filed  8-21-96;  8:45  am] 

BILUNG  COCE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No   93^AiW-6] 
RIN  2120- AA66 

Alteration  of  VCR  Federa:  Airways, 
Texas 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


Federal  airways  supporting  the  Dallas/ 
Fort  Worth,  TX,  Metroplex  Plan.  On 
August  12, 1996,  a  correction  to  the 
final  rule  was  published  to  correct  the 
airspace  designation  for  Federal  Airway 
V-477.  However,  the  description  for  V- 
477  inadvertently  omitted  "Leona"  fa)m 
the  existing  route.  This  action  correoS 
that  error. 

EFFECTIVE  DATE:  August  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
BUPPt^MENTARY  INFORMATION:  On  August 
12, 1996,  the  FAA  published  a  final  rule 
correcting  the  description  of  V-477  (61 
FR  41736).  However,  the  description  for 
V-477  inadvertently  omitted  "Leona" 
from  the  existing  route.  This  action 
corrects  that  error. 

Correction  of  Final  Rale 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  V-477.  published  in  the 
Federal  Register  on  August  12, 1996  (61 
FR  41737);  Federal  Register  Document 
96-20510,  Column  1,  is  corrected  as 
follows: 


V-477    (Corrected] 

From  Humble,  TX,  via  INT  Humble  349' 
and  Leona,  TX.  139'  radiab;  Leona;  to  Cedar 
Creek,  TX 

***** 

Issued  in  Washington.  DC,  on  August  15, 
1996. 

Jeff  Griffith.    • 

Program  Director  for  Air  Traffic  Airspace 
Management. 

IFR  Doc.  96-21478  Filed  8-21-96;  8:45  ami 

BtLUNO  COOe  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-4] 

RIN212<^-AA66 

A:te,'^3tion  of  VOR  Federa  a, -ways 
Texas 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


UMI 


summary:  On  July  3, 19%,  the  FAA 
published  a  final  rule  realigning  eleven 


summary:  On  July  3, 1996,  the  FAA 
published  a  final  rule  reahgning  twelve 
Federal  airways  supporting  the  Dallas/ 
Fort  Worth,  TX.  Metroplex  Plan.  On 
August  12. 1996.  a  correction  to  the 
final  rule  was  published  to  correct  the 
airspace  designations  for  Federal 
Airways  V-63  and  V-94.  However,  the 


description  for  V-63  inadvertently 
referenced  the  "Howard  MO  A"  when  it 
should  have  referenced  the  "Howard 
West  MOA."  This  action  corrects  that 
error. 

EFFECTIVE  DATE:  August  22, 1996. 
FOR  FURTHER  iNFORMATiON  CONTACT: 
Bil  Nelson,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-«783. 
SUPPLEMENTARY  INFORMATION:  On  August 
12, 1996,  the  FAA  published  a  final  rule 
correcting  the  description  of  V-€3  and 
V-94  (61  FR  41736).  However,  the 
description  for  V-63  inadvertently 
referenced  the  "Howard  MOA'  when  it 
should  have  referenced  the  "Howard 
West  MOA."  This  action  corrects  that 
error. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  V-63,  published  in  the 
Federal  Register  on  August  12, 1996  (61 
FR  41736);  Federal  Register  Document 
96-20511,  Coliunn  2,  is  corrected  as 
follows: 


V-^    [CorreciedJ 

From  Bonham,  TX,  via  McAlester,  OK; 
Razorback,  AR;  Springfield,  MO;  Hallsville, 
MO;  Quincy,  IL;  Burlington,  lA;  Moline,  IL; 
Davenport,  lA;  Rockford,  IL;  Janesville,  WI; 
Badger,  WI;  Oshkosh,  WI;  Stevens  Point,  WI; 
Wausau,  WI;  Rhinelander,  WI,  to  Houghton, 
MI.  Excluding  that  airspace  at  and  above 
10,000  feet  MSL  from  5  NM  north  tp  46  NM 
north  of  Quincy  during  the  time  that  the 
Howard  West  MOA  is  activated  by  NOT  AM. 
*         *  *         *         • 

Issued  in  Washington.  DC,  on  August  15, 
1996. 

Jeff  Griffith, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

(FR  Doc.  96-21476  Filed  8-21-96;  8:45  amj 

BILUNG  CODE  4910-1»^J 


DEPARTMENT  OF  STATE 

22  CFR  Parts  50  ana  51 
[Public  Notice  2419] 

Bureau  cf  Consular  Affairs;  Passpott 
and  Nationality  ProcedureS"-P9rscn3 
Authorized  to  Issue  Passports  and 
Adjudicate  Nationality  Abroad 

AGENCY:  Bureau  of  Consular  Affairs, 

State. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  existing 
nationality  and  passport  regulations  to 
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allow  designated  U.S.  citizen  employees 
of  the  Department  of  State  to  grant,  issue 
and  verify  U.S.  passports  and  to 
adjudicate  U.S.  nationaUty  claims  in 
foreign  countries.  The  extension  of  this 
responsibility  to  designated  United 
States  citizen  Department  of  State 
employees  will  enable  foreign  service 
posts  to  provide  more  efficient  passport, 
citizenship  and  nationality  service  to 
the  public.  Consular  officers  will  be  able 
to  concentrate  on  managing  consular 
resources,  but  will  still  provide  passport 
and  citizenship  services  to  U.S.  citizens 
as  necessary.  This  rule  also  updates 
terminology  relating  to  Consular  Reports 
of  Birth  Abroad  of  a  Qtizen  of  the 
United  States  of  America  and  clarifies 
the  authority  of  consular  Agents  and 
others  to  administer  the  oath  for 
passport  purposes. 
EFFECTIVE  DATE:  August  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmen  A.  DiPlacido,  or  Michael 
Meszaros,  Overseas  Citizens  Services, 
Office  of  Policy,  Review  and  Interagency 
Liaison,  Department  of  State.  202-647- 
3666. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary'  of  State  is  authorized  by  22 
U.S.C.  2118  to  issue  passports,  and  to 
cause  passports  to  be  issued  in  foreign 
countries  pursuant  to  rules  prescribed 
by  the  President.  The  President's 
rulemaking  authority  was  delegated  to 
the  Secretary  of  State  in  Executive  Order 
No.  11295  (August  5,  1966)  and  is 
routinely  exercised  by  the  Assistant 
Secretary  of  State  for  Consular  .affairs. 
Section  127(a)  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1994- 
1995,  Pub.  L.  103-236  (Apr.  30,  1994), 
and  Section  1(b)  of  Pub.  L.  103^15 
(Oct.  25,  1994).  amended  22  U.S.C.  211a 
to  allow  the  Secretary  of  State  to 
designate  certain  United  States  citizen 
employees  of  the  Department  of  State 
stationed  abroad  to  grant,  issue  and 
verify  passports  in  foreign  countries. 
(Until  now,  these  passport  and 
adjudicatory  functions  have  been 
performed  abroad  only  by  diplomatic 
and  consular  officers.)  The  authority  to 
designate  was  delegated  to  the  Assistant 
Secretary  of  State  for  Consular  Affairs  in 
Delegation  of  Authority  No.  214  (Sept. 
20,  1994),  and  through  these  regulations 
wrill  be  further  delegated  to  the  Deputy 
Assistant  Secretary  for  Overseas 
Citizens  Sen.-ices. 

The  authority  to  grant,  issue  and 
verify  passports  impUcitly  includes  the 
authority  to  determine  a  passport 
appUcant's  U.S.  nationahty  and  U.S. 
citizenship.  Persons  designated  under 
the  new  regulations  will  therefore 
generally  determine  claims  to  U.S. 
nationality/citizenship  (acquisition  and 


loss)  made  by  persons  abroad  who  apply 
for  passports,  registration  as  a  U.S. 
citizen,  cards  of  identity  or  other  travel 
docvunents.  Designated  persons  will 
also  provide  advice  to  consular  officers 
vnth  respect  to  issuance  of  Consular 
Reports  of  Birth  Abroad  of  a  Citizen  of 
the  United  States  of  America  (Consular 
Report  of  Birth  Abroad). 

Persons  designated  by  the  Deputy 
Assistant  Secretary  for  Overseas 
Citizens  Services  must  meet  criteria 
relating  to  necessary  training  and 
experience  before  authorization  to 
perform  adjudication  responsibilities. 
Consular  officers  will  supervise  all 
aspects  of  nationahty  adjudication 
performed  by  persons  designated  under 
the  new  regulations.  The  Consular 
Report  of  Birth  Abroad  will  continue  to 
be  solely  issued  by  the  consular  officer, 
however,  because  at  present  such 
dociunents  are  proof  of  citizenship 
under  22  U.S.C.  section  2705  only  when 
so  issued.  The  new  authority  permitting 
other  U.S.  citizen  employees  to  perform 
these  functions  will  reUeve  consular 
officers  of  some  of  their  ministerial 
functions,  so  that  they  may  focus  more 
effort  on  other  demands  of  managing 
workloads  at  our  overseas  posts. 
Portions  of  22  CFR  part  50  and  22  CFR 
part  51  are  being  amended  to  reflect  this 
new  authority. 

The  regulations  also  update  the  text  of 
regulations  relating  to  the  issuance  of 
Consular  Report  of  Birth  Abroad  of  a 
Citizen  of  the  United  States  of  America. 
The  Consular  Report  of  Birth  Abroad 
was  formerly  knowTi  as  a  registration  of 
birth  abroad.  This  outdated  terminology 
is  replaced  where  it  occurs.  In  addition, 
for  security  and  anti-fraud  reasons,  the 
regulation  is  being  amended  to  limit  the 
persons  eligible  to  apply  for  a  Consular 
Report  of  Birth  Abroad  to  the  citizen's 
parent(s)  and  the  citizen's  legal 
guardian.  See  22  CFR  50.5. 

The  regulations  (51.21)  are  also  being 
amended  to  reflect  that  consular  agents 
and  overseas  notarial  officers  may 
administer  the  oaths  for  passport 
purposes  required  by  22  U.S.C.  213,  and 
for  the  Consular  Report  of  Birth  Abroad. 

Pursuant  to  5  U.S.C.  Section 
553(b)(A),  these  rules  are  being 
promulgated  without  notice  or  comment 
because  they  are  rules  of  agency 
organization  and  procedure.  These 
regulations  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  605(b).  La 
addition,  they  will  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 
Nor  do  these  final  rules  have  federaUsm 


implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.O.  12612.  These  final 
rules  have  been  reviewed  as  required  by 
E.O.  12988.  These  rules  are  exempt  fitjm 
review  under  E.O.  12866  but  have  been 
reviewed  and  found  to  be  consistent 
with  the  objectives  thereof. 

List  of  Subjects 

22  CFR  Part  50 

Citizenship  and  naturaUzation. 

22  CFR  Part  51 

Administrative  practice  and 
procedure.  Passports  and  visas. 
Accordingly,  22  CFR  parts  50  and  51  are 
amended  as  follows: 

PART  50— NATIONAUTY 
PRCX^EDURES 

1.  The  authority  citation  for  part  50  is 
revised  to  read  as  follovtrs: 

Authority:  Sec.  4.  63  Stat.  111.  as 
amended,  sees.  104s.  360.  66  SUt.  174,  273; 
22  U.S.C.  211a,  22  U.S.C.  2658,  2705.  8 
U.S.C.  1104, 1503. 

2.  Section  50.1  is  amended  by  adding 
paragraph  (g)  to  read  as  follows: 

§50.1     Definitions. 

***** 

(g)  Designated  nationality  examiner 
means  a  United  States  citizen  employee 
of  the  Department  of  State  assigned  or 
employed  abroad  (permanently  or 
temporarily)  and  designated  by  the 
Deputy  Assistant  Secretary  of  State  for 
Overseas  Citizen  Services,  to  grant, 
issue  and  verify  U.S.  passports.  A 
designated  nationahty  examiner  may 
adjudicate  claims  of  acquisition  and  loss 
of  United  States  nationality  and 
citizenship  as  required  for  the  purpose 
of  providing  passport  and  related 
services.  The  authority  of  designated 
nationahty  examiners  shall  include  the 
authority  to  examine,  adjudicate, 
approve  and  deny  passport  applications 
and  applications  for  related  services. 
The  authority  of  designated  nationahty 
examiners  shall  expire  upon 
termination  of  the  employee's 
assignment  for  such  duty  and  may  also 
be  terminated  at  any  time  by  the  Deputy 
Assistant  Secretary  for  Overseas  Citizen 
Services. 

3.  Section  50.2  is  amended  by  revising 
"registration  of  birth"  to  read  "a 
Consular  Report  of  Birth  Abroad  of  a 
Citizen  of  the  United  States  of  America" 
and  by  adding  the  following  four 
sentences  after  the  existing  sentence: 

S  50.2    Determination  of  U.S.  nationality  of 
parsons  abroad. 

•  *  *  Such  determinations  of 
nationality  may  be  made  abroad  by  a 
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consular  officer  or  a  designated 
nationality  examiner.  A  designated 
nationality  examiner  may  accept  and 
approve/disapprove  applications  for 
registration  and  accept  and  approve/ 
disapprove  applications  for  passports 
and  issue  passports.  Under  the 
supervision  of  a  consular  officer, 
designated  nationality  examiners  shall 
accept,  adjudicate,  disapprove  and 
provisictaally  approve  apphcations  for 
the  Consular  Report  of  Birth  Abroad.  A 
Consular  Report  of  Birth  Abroad  may 
only  be  issued  by  a  consular  officer. 
who  will  review  a  designated 
nationality  examiner's  provisional 
approval  of  an  application  for  such 
report  and  issue  the  report  if  satisfied 
that  the  claim  to  nationahty  has  been 
established. 

4.  Section  50.3  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  50.3     Application  for  registration. 

•         «         •         •         • 

(b)  The  applicant  shall  execute  the 
registration  form  prescribed  by  the 
Department  and  shall  submit  the 
supporting  evidence  required  by  subpart 
C  of  part  51  of  this  chapter.  A 
diplomatic  or  consular  officer  or  a 
designated  nationality  examiner  shall 
determine  the  period  of  time  for  which 
the  registration  will  be  valid. 

5.  Section  50.5  is  amended  by  revising 
the  introductory  text  to  read  as  follows: 

§  50.5     Application  tor  Ccnsuiar  Report  of 
Birth  Abroad  of  a  Citizen  of  ttie  United 
States  of  America. 

i  'pon  application  by  the  parent(s)  or 
the  child's  legal  guardian,  a  consular 
officer  or  designated  nationaUty 
examiner  may  accept  and  adjudicate  the 
application  for  a  Consular  Report  of 
Birtli  .\broad  of  a  Citizen  of  the  United 
States  of  .\raerica  for  a  child  bom  in 
thf'ir  consular  district.  In  specific 
instances,  the  Department  may 
authorize  consular  officers  and  other 
designated  employees  to  adjudicate  the 
application  for  a  Consular  Report  of 
Birth  Abroad  of  a  child  bom  outside 
his/her  consular  district.  Under  the 
superv^ision  of  a  consular  officer, 
designated  nationality  examiners  shall 
accept,  adjudicate,  disapprove  and 
provisionally  approve  applications  for 
the  Consular  Report  of  Birth  Abroad. 
The  applicant  shall  be  required  to 
submit  proof  of  the  child's  birth, 
identity  and  citizenship  meeting  the 
evidence  requirements  of  subpart  C  of 
part  5 1  of  this  subchapter  and  shall 
include: 


6.  Section  50.7  is  revised  to  read  as 
follows: 


UMI 


§50.7    Consular  Report  of  Birth  Abroad  of 
a  Citizen  of  the  United  States  of  America. 

(a)  Upon  appUcation  and  the 
submission  of  satisfactory  proof  of  birth, 
identity  and  nationality,  and  at  the  time 
of  the  reporting  of  the  birth,  the 
consular  officer  may  issue  to  the  parent 
or  legal  guardian,  when  approved  and 
upon  payment  of  a  prescribed  fee,  a 
Consular  Report  of  Birth  Abroad  of  a 
Citizen  of  the  United  States  of  America. 

(b)  Amended  and  replacement 
Consular  Reports  of  Birth  Abroad  of  a 
Citizen  of  the  United  States  of  America 
may  be  issued  by  the  Department  of 
State's  Passport  Office  upon  written 
request  and  payment  of  the  required  fee. 

(c)  When  it  reports  a  birth  under 

§  50.6,  the  Department  shall  furnish  the 
Consular  Report  of  Birth  Abroad  of  a 
Citizen  of  the  United  States  of  America 
to  the  parent  or  legal  guardian  upon 
application  and  payment  of  required 
fees. 

7.  Section  50.8  is  revised  to  read  as 
follows: 

550.8    Certification  of  Report  of  Birth 
Abroad  of  a  United  States  Citizen. 

At  any  time  subsequent  to  the 
issuance  of  a  Consular  Report  of  Birth 
Abroad  of  a  Citizen  of  the  United  States 
of  America,  when  requested  and  upon 
payment  of  the  required  fee,  the 
Department  of  State's  Passport  Office 
may  issue  to  the  citizen,  the  citizen's 
parent  or  legal  guardian  a  certificate 
entitled  "Certification  of  Report  of  Birth 
Abroad  of  a  United  States  Citizen." 

8.  Section  50.9  is  revised  to  read  as 
follows: 

§50  9    Card  of  Identity. 

When  authorized  by  the  Department, 
consular  offices  or  designated 
nationality  examiners  may  issue  a  card 
of  identity  for  travel  to  the  United  States 
to  nationals  of  the  United  States  being 
deportedl  from  a  foreign  country,  to 
nationals/citizens  of  the  United  States 
involved  in  a  common  disaster  abroad, 
or  to  a  returning  national  of  the  United 
States  to  whom  passport  services  have 
been  denied  or  withdrawn  under  the 
provisions  of  this  part  or  parts  51  or  53 
of  this  subchapter. 

9.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  211a.  as  amended.  22 
U.S.C.  2658,  3926.  sec.  122(dl(3l.  Pub.  L.  98- 
164.  97  Stat.  1017;  31  U.S.C.  9701.  E.O. 
11295.  36  FR  10603;  3  CFR.  1966-70  Comp.. 
p.  570;  Pub.  L.  100-690.  sec.  129.  Pub.  L. 
102-138. 105  Stot.  661;  sec.  503,  Pub.  L.  102- 
140, 105  Stat.  820;  Title  V,  Pub.  L.  103-317. 
108  Stat.  1724,  unless  otherwise  noted. 

10.  Section  51.1  is  amended  by 
adding  paragraph  (h)  to  read  as  follows; 


§51.1     Definitions. 

***** 

(h)  Designated  nationality  examiner 
means  a  person  designated  under 
§  50.1(g)  of  this  subchapter. 

11.  Section  51.21  is  amended  by 
revising  paragraph  (b)(6)  as  follows: 

§  51 .21     Execution  of  passport  application 
***** 

(b)**  • 

(6)  A  diplomatic  officer,  a  consular 
officer,  an  overseas  nationality 
examiner,  a  consular  agent  or  a  notarial 
officer  abroad;  or 
***** 

Dated:  July  25, 1996. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  96-21468  Filed  8-21-96;  8:45  am] 
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DEPARTMENT  OF  COI^MERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960612171-6227-02;  I.D. 
060496A] 

RIN  064d-AI57 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Allowing  Quota 
Shares  and  Individual  Fishing  Quota 
To  Be  Used  on  Smaller  Vessels 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  mle. 

SUMMARY:  NMFS  issues  a  final  mle  to 
implement  .\mendment  42  to  the 
Fishery  Management  Plan  (FMP)  for 
Groundfish  of  the  Gulf  of  Alaska  and 
Amendment  42  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area,  and  a  regulatory 
amendment  to  the  Individual  Fishing 
Quota  (IFQ)  Prosram  for  fixed  gear 
Pacific  halibut  and  sablefish  fisheries  in 
and  off.  Alaska.  These  FMP  and 
regulatory  amendments  will  allow  quota 
shares  (QS)  and  their  associated  IFQ 
assigned  to  vessels  in  larger  size 
categories  to  be  used  on  smaller  vessels. 
This  action  is  necessary  to  increase  the 
flexibility  of  QS  use  and  transfer  while 
maintaining  the  management  goals  of 
the  IFQ  Program.  It  is  intended  to 
relieve  certain  restrictions  in  the  IFQ 
Program. 

EFFECTIVE  DATE:  August  16,  1996. 
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ADDRESSES:  Copies  of  the  final  rule  and 
the  Environmental  Assessment/ 
Regulator}-  Impact  Review/Final 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  for  this  action  may  be 
obtained  from  Fisheries  Management 
Division,  ATTN:  Lori  Gravel,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Hale,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Bering  Sea  and  Aleutian  Islands 
and  Gulf  of  Alaska  groundfish  FMPs 
and  their  implementing  regulations 
govern  the  sablefish  fisheries  in  Federal 
waters  off  Alaska.  The  FMPs  were 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Coimcil)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act) 
authorizes  the  Coimcil  to  develop,  and 
NMFS  to  implement,  regulations  to 
allocate  halibut  fishing  privileges  among 
U.S.  fishermen. 

Under  these  authorities,  the  Council 
developed  the  IFQ  Program,  a  limited 
access  system  to  meinage  the  fixed  gear 
Pacific  halibut  and  sablefish  fisheries. 
NMFS  approved  the  IFQ  Program  in 
November  1993  and  fully  implemented 
it  beginning  in  March  1995.  The 
Magnuson  Act  and  the  Halibut  Act 
authorize  amendments  to  the  IFQ 
Program  as  necessary  to  conserve  and 
manage  these  fisheries.  These 
amendments  allow  QS  and  IFQ  assigned 
to  vessels  in  larger  size  categories  to  be 
used  on  smaller  vessels.  A  description 
of  these  amendments  follows. 

The  IFQ  Program  assigns  QS  and  IFQ 
to  vessel  categories  specified  by  length 
overall  (LOA)  and  authorization  to 
process  IFQ  species  or  not  as  follows: 
Category  A — which  authorizes  an  IFQ 
cardholder  to  catch  and  process  IFQ 
species  on  a  vessel  of  any  length; 
Category  B — which  authorizes  an  IFQ 
cardholder  to  catch  IFQ  species  on  a 
vessel  greater  than  60  ft  (18.3  m)  LOA; 
Category  C — which  authorizes  an  IFQ 
cardholder  to  catch  sablefish  on  a  vessel 
less  than  or  equal  to  60  ft  (18.3  m)  LOA, 
and  catch  halibut  on  a  vessel  less  than 
or  equal  to  60  ft  (18.3  m)  but  greater 
than  35  ft  (10.7  m)  LOA;  or  Category  I>— 
which  authorizes  an  IFQ  cardholder  to 
catch  halibut  on  a  vessel  less  than  or 
equal  to  35  ft  (10.7  m)  LOA.  Current 
regulations  at  §  679.42(a)  require  that 
IFQ  be  fished  only  on  vessels  in  the 
category  to  which  the  pertinent  QS  have 
been  assigned. 


An  exception  to  this  rule  allows 
Category  B.  C,  or  D  IFQ  to  be  fished  on 
a  Category  A  vessel  provided  its  LOA  is 
consistent  with  the  vessel  category  of 
the  IFQ  being  fished  and  it  neither 
processes  any  species  of  fish  nor 
concurrently  fishes  Category  A  IFQ  with 
the  use  of  Category  B,  C,  or  D  IFQ 
(§679.42(i)(2)(i)).  The  Council 
prohibited  QS  transfer  across  vessel 
categories  to  preserve  the  social  and 
cultural  character  of  the  small  boat 
fisheries  prior  to  limited  access. 

During  the  first  year  of  fishing  under 
the  IFQ  Program  in  1995,  IFQ  fishermen 
and  their  representatives  reported  to  the 
Council  that  the  prohibition  against 
using  or  transferring  QS  across  vessel 
categories  limited  their  ability  to 
improve  the  profitability  of  their 
operations.  Many  fishermen  reported 
that  they  had  received  QS  that 
represented  far  fewer  pounds  than  their 
recent  catch  history  prior  to  the  IFQ 
Program.  Small  boat  fishermen  reported 
the  scarcity  of  medium-  and  large-size 
QS  blocks  greater  than  or  equal  to  5,000 
lb  (2.3  mt)  available  to  smaller  vessels 
and  requested  that  the  Council  enable 
them  to  piirchase  shares  from  QS 
holders  in  larger  vessel  size  categories. 
Also,  Category  B  vessel  operators 
reported  difficulties  in  using  or 
marketing  small  Category  B  blocks  and 
requested  the  opportunity  either  to 
downsize  operations  or  to  sell  smaller 
QS  blocks  to  owTiers  of  smaller  vessels. 

These  amendments  address  the  above 
concerns  by  allowing  QS  initially 
assigned  to  a  larger  vessel  category  to  be 
used  on  smaller  vessels,  while 
continuing  to  prohibit  the  use  of  QS  or 
its  associated  IFQ  assigned  to  smaller 
vessel  categories  on  larger  vessels.  QS 
will  continue  to  be  assigned  to  vessel 
categories  by  existing  criteria  at 
§  679.40(a)(5)  (i)  through  (vi)  and  vdll 
retain  original  vessel  category 
assignments.  However,  halibut  and 
sablefish  QS  and  their  associated  IFQ 
assigned  to  vessel  Category  B  can  be 
used  on  vessels  of  any  size;  halibut  QS 
assigned  to  vessel  Category  C  likewise 
can  be  used  on  vessels  of  categories  C 
and  D.  The  regulations  continue  to 
prohibit  the  use  of  QS  and  IFQ  on 
vessels  larger  than  the  maximum  LOA 
of  the  category  to  which  the  QS  was 
originally  assigned. 

This  rule  does  not  apply  to  halibut  in 
IFQ  regulatory  areas  2C  or  to  sablefish 
east  of  140°  W.  long.  Halibut  QS 
assigned  to  vessel  Category  B  in  IFQ 
regulatory  areas  2C  and  sablefish  QS 
east  of  140°  W.  long,  are  prohibited  from 
use  on  vessels  less  than  or  equal  to  60 
ft  (18.3  m)  LOA  except  in  QS  blocks 
equivalent  to  less  than  5,000  lb  (2.3  mt) 


based  on  the  1996  Total  Allowable 
Catch  (TAG). 

For  example,  an  individual  who  holds 
two  blocks  of  QS  assigned  to  vessel 
Category  B  in  regulatory  area  2C  (for 
halibut)  or  east  of  140°  W.  long,  (for 
sablefish) — one  block  equivalent  to 
13,000  lb  (5.9  mt)  and  the  other 
equivalent  to  3000  lb  (1.4  mt)  (according 
to  the  1996  TAG)— would  be  able  to 
transfer  the  smaller  QS  block  or  use  its 
resulting  IFQ  on  catcher  vessels  of  any 
^ze,  because  the  block  is  equivalent  to 
less  than  5.000  lb  (2.3  mt).  The  larger 
QS  block,  which  would  result  in  IFQ  of 
more  than  5,000  lb  (2.3  mt),  would  still 
be  prohibited  from  use  on  any  vessel 
other  than  one  in  vessel  Category  B. 
Unblocked  QS  of  any  amount  assigned 
to  vessel  Category  B  in  areas  2C  and  east 
of  140°  W.  long,  would  continue  to  be 
restricted  to  transfer  or  use  on  vessels  in 
Category  B  only. 

Fiuther  information  on  the 
amendments  may  be  foimd  in  the 
preamble  to  the  proposed  rule  (61  FR 
32767,  June  25. 1996).  Written 
comments  on  the  proposed  rule  and 
associated  amendments  were  invited 
through  August  5.  1996,  and  August  6, 
1996,  respectively. 

Changes  From  the  Proposed  Rule  to  the 
Final  Rule 

No  substantive  changes  have  been 
made  in  the  final  rule  from  the  proposed 
rule.  Between  pubHcation  of  the 
proposed  and  final  rules  for  this  action, 
the  regulations  governing  fisheries  in 
the  Exclusive  Economic  Zone  off  Alaska 
have  been  consofidated  into  one  new 
CFR  part  (50  CFR  part  679)  as  part  of  the 
President's  Regulatory  Reform  Initiative 
(see  61  FR  31228,  June  19.  1996).  This 
final  rule  renumbers  and  otherwise 
adjusts  the  changes  contained  herein  to 
be  consistent  with  the  new  disposition 
of  regulations  in  50  CFR  part  679. 

Comments  on  the  Proposed  Rule 

Sixteen  letters  of  comment  were 
received  by  NMFS  regarding 
Amendments  42/42.  Fourteen  letters 
provided  comments  in  support  of  the 
amendments.  Of  these,  nine  opposed 
the  exception  for  halibut  in  regulatory 
areas  2C  and  for  sablefish  east  of  140°    . 
W.  long.  Seven  letters  requested  that 
NMFS  expedite  the  regulatory  review 
process,  promoting  the  opportunity  for 
fishermen  with  larger  QS  to  take 
advemtage  of  this  action  during  the 
summer  weather.  One  letter  provided  no 
comment.  One  letter  indicated  that 
these  amendments  would  increase  costs 
for  consumers  as  a  result  of  smaller, 
rather  than  larger,  vessels  delivering  QS. 
These  comments,  which  are 
summarized  and  responded  to  below, 
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were  considered  in  the  formulation  of 
this  final  rule. 

Comment  1 .  The  amendments  should 
improve  the  profitabihtv  of  operations 
for  fishermen  in  the  IFQ  Program. 

Rpsponse:  NMFS  concurs  m  this 
comment.  These  amendments  will 
provide  small  boat  owners  opportunity 
to  acquire  QS  initiaiiv  assigned  to 
holders  with  larger  vessels,  and  the 
amendments  will  make  smaller  Category 
R  blocks  more  marketable.  • 

Comment  2  The  exception  for  the 
remilatory  areas  2C  for  halibut  and  east 
of  140°  \V.  lone,  is  unnecessary. 

Response:  The  exception  is  necessary. 
The  imbalance  m  distribution  of  QS 
across  vessel  categories  in  these 
regulatory  areas,  with  a  predominant 
amount  of  shares  assigned  for  use  on 
smaller  vessels,  requires  the  exception 
to  prevent  excessive  consolidation  of  QS 
among  owners  of  smaller  vessels.  This 
action  nevertheless  provides  some 
additional  flexibiUty  by  allowing  QS 
blocks  equivalent  to  less  than  5,000  lb 
(2.3  mt)  to  be  used  on  smaller  vessels. 

Comment  3:  These  amendments  will 
increase  costs  for  consumers,  because 
more  small  vessels  will  deliver  IFQ 
catch.  The  concept  of  scale  economies, 
in  which  a  processing  plant  can  spread 
its  fixed  costs  over  more  quantity 
permitting  it  to  sell  at  better  prices,  is 
lost.  These  amendments,  therefore,  will 
not  be  in  the  best  interest  of  the  local 
economy,  the  region,  or  the  nation. 

Response:  Although  the  commenter 
may  be  theoretically  correct  with 
respect  to  any  one  processor,  NMFS 
does  not  have  information  to  compare 
price  information  with  fixed  costs  in  the 
aggregate  for  all  processors.  On  balance, 
these  amendments  will  benefit  the 
Nation.  National  Standard  1  of  the 
Magnuson  Act  requires  measures,  in 
part,  to  achieve  the  optimum  yield  (OY) 
from  each  fishery  for  the  U.S.  fishing 
industry.  The  determination  of  OY  is  a 
decisional  mechanism  for  balancing  the 
various  interests  that  comprise  the 
national  welfare.  Among  these  interests 
are  social  factors,  including  those 
relevant  to  small  boat  fisheries  on  which 
local  Alaskan  communities  often 
depend.  NMFS  finds  that  these 
amendments  promote  these  social 
factors,  resulting  in  a  positive  benefit  to 
the  Nation. 

Comment  4:  The  majority  of  letters 
implored  NMFS  to  expedite  the 
implementation  of  the  amendments. 

Response:  NMFS  notes  the  comment. 

C;ia.ssification 

The  Director,  Alaska  Region,  NMFS, 
determined  that  Amendment  42  to  the 
Fishery  Management  Plan  for 
r.roundfish  of  the  Gulf  of  Alaska  and 
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Amendment  42  to  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  are  necessary  for  the 
conservation  and  management  of  the 
groundfish  and  halibut  fisheries  off 
Alaska  and  that  they  are  consistent  wdth 
the  Magnuson  Act  and  other  applicable 
laws. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  finds  that  this  final 
rule  relieves  a  restriction,  because 
fishermen  with  vessels  in  smaller  size 
categories  will  be  able  to  harvest,  in 
1996,  QS  and  its  associated  IFQ 
assigned  to  larger  vessels  prior  to  the 
advent  of  poorer  weather,  thereby 
harvesting  more  of  the  available  quota 
during  safer  fishing  conditions.  A 
delayed  effectiveness  under  5  U.S.C. 
section  553(d)(1),  therefore,  is  not 
required. 

The  Council  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
as  part  of  the  Regulatory  Impact  Review 
(RIR);  NMFS  prepared  an  FRFA.  These 
dociunents  provide  a  statement  of  the 
need  for  and  objectives  of  this  rule  as 
stated  in  the  preamble.  A  maximum  of 
8,614  small  entities,  including  6,640 
halibut  quota  share  holders  and  1,974 
sablefish  quota  share  holders,  may  be 
affected  by  this  rule.  This  rule  does  not 
include  any  reporting  or  recordkeeping 
requirements.  It  is  designed  to  reUeve 
certain  restrictions  in  the  IFQ  program 
and  open  new  opportunities  for  ovsmers 
of  smaller  vessels  to  improve  the 
profitability  of  their  operations  by 
increasing  the  quota  share  holdings 
available  for  trade  by  309  j)ercent  and 
the  IFQ  pounds  available  for  trade  by 
2,547  percent.  The  rule  is  expected  to 
have  a  positive  economic  impact  on 
small  entities  consistent  with  the 
objectives  of  the  ITQ  program. 
Alternative  1  (the  status  quo)  was 
rejected  in  favor  of  Alternative  3  (the 
preferred  alternative)  because 
Alternative  3  increases  the  flexibility  of 
the  IFQ  program  and  provides 
additional  economic  opportunities  to 
small  entities.  Alternative  2  (the 
alternative  that  would  not  include  the 
exception  for  IFQ  halibut  in  regulatory 
area  2C  and  for  IFQ  sablefish  east  of 
140"  W.  long.)  was  rejected  in  favor  of 
Alternative  3  because  the  preferred 
alternative  would  avoid  excessive 
concentration  of  quota  share  among 
owners  of  smaller  vessels,  consistent 
with  the  objectives  of  the  ITQ  program; 
nonetheless,  Alternative  3  does  provide 
some  additional  flexibility  by  allowing 
quota  share  blocks  of  certain  amounts  to 
be  used  on  smaller  vessels.  Comments 
were  received  on  the  proposed  rule,  but 
none  discussed  the  nU="A  or  RIR 
specifically;  those  comments  and 


responses  to  them  are  summarized  in 
the  preamble.  A  copy  of  the  FRF  .A  is 
available  from  NMFS  (see  ADDRESSES). 
This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  EO. 
12866. 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries.  Recordkeeping  and 
Reporting. 

Dated:  August  16, 1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq.  and  1801 
et  seq. 

2.  In  §  679.40,  paragraph  (a)(5)(ii)  is 
revised  to  read  as  follows: 

§  679,40    Sablefish  and  halibut  QS 

•  *         •         *         » 

(a)*  *  * 

(5)*  •  • 

(ii)  Vessel  categories.  QS  and  its 
associated  IFQ  assigned  to  vessel 
categories  include: 

(A)  Category  A  QS  and  associated 
IFQ,  which  authorizes  an  IFQ 
cardholder  to  harvest  and  process  IFQ 
species  on  a  vessel  of  any  length; 

(B)  Category  B  QS  and  associated  IFQ, 
which  authorizes  an  IFQ  cardholder  to 
harvest  IFQ  species  on  a  vessel  of  any 
length; 

(C)  Category  C  QS  and  associated  IFQ, 
which  authorizes  an  IFQ  cardholder  to 
harvest  IFQ  species  on  a  vessel  less  than 
or  equal  to  60  h  (18.3  m)  LOA: 

(D)  Category  D  QS  and  associated  IFQ, 
which  authorizes  an  IFQ  cardholder  to 
harvest  IFQ  halibut  on  a  vessel  less  than 
or  equal  to  35  ft  (10.7  m)  LOA; 

*  •        *        •        • 

3.  In  §  679.42,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  679.42    Limitations  on  use  of  QS  and  IFQ. 

(a)  IFQ  regulatory  area  and  vessel 
category.  The  QS  or  IFQ  specified  for 
one  IFQ  regulatory  area  must  not  be 
used  in  a  different  IFQ  regulatory  area. 
Except  as  provided  in  paragraph  (k)  of 
this  section  or  in  §679.41(i)(l)  of  this 
part,  the  IFQ  assigned  to  one  vessel 
category  must  not  be  used  to  harvest 
IFQ  species  on  a  vessel  of  a  different 
vessel  category.  Notwithstanding 
§  679.40(a)(5)(ii)  of  tiiis  part.  IFQ 
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assigned  to  vessel  Category  B  must  not 
be  used  on  any  vessel  less  than  or  equal 
to  60  ft  (18.3  m)  LOA  to  harvest  IFQ 
halibut  in  IFQ  regulatory  area  2C  or  IFQ 
sablefish  in  the  IFQ  regulatory  area  east 
of  140°  W.  long,  unless  such  IFQ  derives 
from  blocked  QS  units  that  result  in  IFQ 
of  less  than  5,000  lb  (2.3  mt),  based  on 
the  1996  TAG  for  fixed  gear  specified  for 
the  IFQ  hahbut  fishery  and  the  IFQ 
sablefish  fishery  in  each  of  these  two 
regulatory  areas. 


[PR  Doc.  96-21376  Filed  8-16-96;  4:22  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  duWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
Ourocse  of  these  -lotices  is  to  give  interested 
Dersons  an  opoortunity  to  participate  in  the 
rule  Tiaking  prior  to  the  adoption  of  the  final 
Oiies. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Parts  102  and  104 
[Docket  No  96-055-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products:  Biologies 
Establishment  Licenses  and  Biological 
Product  Licenses  and  Permits 

agency:  .Animal  and  Plant  Health 

Ir.spection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  regarding  veterinary 
biologitial  products  to  remove  the 
examples  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
forms  for  U.S.  Veterinary  Biologies 
Establishment  Licenses  and  U.S. 
Veterinary  Biological  Product  Licenses 
and  Permits.  This  action  resulted  from 
a  review  of  .'XPHIS  regulations  in 
response  to  President's  Regulatory 
Reform  Initiative.  The  proposed 
amendments  have  the  effect  of  removing 
unnecessary  material  from  the 
regulations.  The  APHIS  forms  for 
product  hcenses  and  permits  would  still 
be  used  and  provided  by  the  agency — 
only  the  examples  would  be  removed 
from  the  regulations. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October?.  1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-055-1 ,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MB  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-055-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
anr.  Independence  Avenue,  SW., 
Washington.  IX,  between  8  a.m.  and 
4:30  p  m..  Monday  through  Friday 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  at  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1237.  (515)  734-8245. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  conducted  a 
review  of  the  regulations  under  9  CFR 
101-118  pertaining  to  veterinary 
biologies  initiated  under  the  President's 
Regulatory  Reform  Initiative  to  remove 
unnecessary  material  from  the 
regulations.  As  part  of  this  initiative,  we 
are  prof>osing  to  amend  the  regulations 
to  remove  the  examples  of  U.S. 
Veterinary  Biologies  Establishment 
Licenses  and  U.S.  Veterinary  Biological 
Product  Licenses  and  Permits  under 
§§  102.4. 102.5,  and  104.7.  The  APHIS 
forms  for  estabUshment  and  product 
licenses  and  permits  would  still  be  used 
and  provided  by  the  agency — only  the 
examples  would  be  removed  from  the 
regiilations.  It  is  not  necessary  to 
include  examples  of  the  APHIS  forms  in 
the  regulations. 

ExecutiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  proposed  rule  would  remove 
uimecessary  material  from  the 
regulations.  The  APHIS  forms  for  a  U.S. 
Veterinary  Biologies  EstabUshment 
License  and  U.S.  Veterinary  Biological 
Product  License  and  Permit  would  still 
be  used.  Only  the  examples  of  the  forms 
would  be  removed  from  the  regulations. 
The  proposed  amendment  would  not 
have  any  adverse  economic  effect  on 
producers  as  the  APHIS  forms  are 
produced  by  the  agency  and  provided  to 
all  qualifying  license  and  permit 
applicants. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  fisted  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (see  7  CFR  part 
3015,  subpart  V). 

Paperwork  Reduction  Act 

Thi.s  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
rpquirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Reform 

This  action  :s  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

9  CFR  Part  102 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  104 

Animal  biologies,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation. 

Accordingly,  9  CFR  parts  102  and  104 
would  be  amended  to  read  as  follows: 

PART  102— LICENSES  FOR 
BIOLOGICAL  PRODUCTS 

1.  The  authority  citation  for  part  102 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  Section  102.4.  paragraph  (c)  would 
be  revised  to  read  as  follows: 

§  102.4    U.S.  Veterinary  Biologies 
Establishment  License. 
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(c)  U.S.  Veterinarv'  Biologies 
Establishment  Licenses  shall  be 
numbered. 

***** 

3.  Section  102.5,  paragraph  (c)  would 
be  removed  and  paragraphs  (d),  (e),  and 
(f)  would  be  redesignated  as  paragraphs 
(c),  (d).  and  (e). 

PART  104— PERMITS  FOR 
BIOLOGICAL  PRODUCTS 

4.  The  authority  citation  for  part  104 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

5.  Section  104.7,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  1 04  7     Product  permit 

(a)  A  permit  shall  be  numbered  and 
dated. 

***** 

Done  in  Washington,  DC  this  16th  day  of 
August  1996. 
A.  Strating, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-21456  Filed  &-21-96;  8:45  am) 

BILLING  CODE  WO-at-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No   96-CE-62-AD' 

RIN  2''20-AA64 

Airworthiness  Directives;  HOAC 
Austria  Model  DV-20  Kaiana  Airplanes 

« 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  HOAC 
Austria  Model  DV-20  Katana  airplanes. 
The  proposed  action  would  require 
replacing  the  muffler  vdth  one  of 
improved  design,  instalUng  a  heat 
shield  around  the  exhaust  system 
endpipe,  and  adjusting  the  airplane 
weight  £ind  balance.  Reports  of  cracks  in 
the  welding  joint  that  connects  the 
exhaust  system  endpipe  to  the  muffler 
on  three  of  the  affected  airplanes 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  separation  of  the 
exhaust  system  endpipe  from  the 
muffler  because  of  cracks  in  the  welding 
that  cormects  these  parts,  which  could 
result  in  heat  damage  to  the  electrical 
system  and  engine  controls. 


DATES:  Comments  must  be  received  on 
or  before  October  28,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-62- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoim  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
ADDRESSES;  Send  comments  on  the 
proposal  in  tripUcate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-CE-62-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  hoUdays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
HOAC  Austria  Ges.m.b.H.,  N.A.  Otto- 
Strabe  5,  A-2700,  Wiener  Neustadt. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt,  Program  Maodger,  Brussels 
Aircraft  Certification  Division,  FAA, 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (32  2) 
513.2716;  facsimile  (32  2)  230.6899;  or 
Mr.  Robert  Alpiser,  Project  Officer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64105;  telephone  (816) 426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Commenls  inv  tied 

Interested  persons  £U«  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wall  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  v^ll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-CE-62-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Austro  Control  GmbH,  which  is 
the  airworthiness  authority  for  Austria, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  HOAC 
Austria  Model  DV-20  Katana  airplanes. 
The  Austro  Control  GmbH  reports 
cracking  in  the  welding  joint  that 
connects  the  exhaust  system  endpipe  to 
the  muffler.  These  conditions,  if  not 
detected  and  corrected,  could  result  in 
separation  of  tie  exhaust  system 
endpipe  from  the  muffler  because  of 
cracks  in  the  welding  joint  that  connects 
these  parts,  which  could  result  in  heat 
damage  to  the  electrical  system  and 
engine  controls. 

Explanation  of  the  Relevant  Service 
Information 

HOAC  Austria  has  issued  Service 
Bulletin  (SB)  No.  20-7/1,  dated  May  30, 
1994,  which  specifies  replacing  the 
muffler  with  one  that  has  an  endpipe 
type  "f ',  and  installing  a  heat  shield 
around  the  exhaust  system  endpipe. 
This  service  bulletin  references  Elrawing 
No.  DV2-7800R01-00,  which  illustrates 
the  heat  shield  installation. 

The  Austro  Control  GmbH  classified 
HOAC  Austria  SB  No.  20-7/1  as 
mandatory  and  issued  Austro  Control 
GmbH  AD  No.  77,  dated  June  24,  1994, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Austria.  Since  that  time,  HOAC  Austria 
has  issued  SB  No.  20-7/2,  dated 
September  8,  1994,  which  supersedes 
SB  No.  20-7/1. 

FAA's  Conclusion 

This  airplane  model  is  manufactured 
in  Austria  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
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21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Austro  Control  GmbH  has  kept  the 
FAA  informed  of  the  situatipn  described 
above.  The  FAA  has  examined  the 
findings  of  the  Austro  Control  GmbH; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that 
AD  action  is  necessar>'  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Provisions  of  the 

Propused  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  HOAC  Austria  Model 
DV-20  Katana  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacing  the  muffler  with  one  of 
improved  design,  installing  a  heat 
shield  around  the  exhaust  system 
endpipe,  and  adjusting  the  airplane 
weight  and  balance.  Accomplishment  of 
the  proposed  muffler  replacement 
would  in  accordance  with  the 
applicable  maintenance  manual; 
accomplishment  of  the  proposed  heat 
shield  installation  would  be  in 
accordance  with  Drawing  No.  DV2- 
7800R01-00,  as  referenced  in  HOAC 
Austria  SB  No.  20-7/2,  dated  September 
8.  1994;  and  accomplishment  of  the 
weight  and  balance  adjustment  would 
be  in  accordance  with  HOAC  Austria  SB 
No.  20-7/2.  dated  September  8,  1994. 

Compliance  Time  of  the  Proposed  Rule 

The  FAA  has  determined  that  an 
interval  of  three  calendar  months  is  an 
appropriate  compliance  time  to  address 
the  identified  unsafe  condition  in  a 
timely  manner.  This  compUance  time 
was  deemed  appropriate  after 
considering  the  safety  implications,  the 
average  utihzation  rate  of  the  affected 
fleet,  and  the  availabihty  of  the 
replacement  parts. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  muffler 
replacement  and  heat  shield 
installation,  and  that  the  average  labor 
rate  is  approximately  $60  per  hour. 
HOAC  Austria  will  provide  parts  at  no 
cost  to  the  affected  airplane  owners/ 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $300  or 
$60  per  airplane.  The  FAA  is  unaware 
of  any  affected  airplane  that  already  has 


the  proposed  mufiler  replacement  and 
heat  shield  installation. 

Regulatory  Impact 

The  regulations  proposed  herein 
woiild  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined* that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
ecoqomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

HOAC  Austria:  Docket  No.  95-CE-62-AD. 

Applicability:  Model  DV-20  Katana 
airplanes,  serial  numbers  20005  through 
20078,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplame 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  In  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapii  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
Compliance:  Required  within  the  next  three 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 
To  prevent  separation  of  the  exhaust 
system  endpipe  from  the  muffler  because  of 
cracks  in  the  welding  that  connects  these 
parts,  which  could  result  in  heat  damage  to 
the  electrical  system  and  engine  controls, 
accomplish  the  following; 

(a)  For  any  Model  DV-20  Katana  airplane 
incorporating  a  serial  number  in  the  range  of 
20005  through  20078,  replace  the  muffler 
with  one  that  incorporates  a  type  "f ' 
endpipe.  The  letter  "F"  is  stamped  on  the 
endpipe  of  these  type  "f '  parts.  Accomplish 
this  action  in  accordance  with  HOAC  Austria 
Maintenance  Manual,  Doc  No.  4.02.02. 

(b)  For  any  Model  DV-20  Katana  airplane 
incorporating  a  serial  number  in  the  range  of 
20005  through  20058.  accomplish  the 
following: 

(1)  Install  a  heat  shield  in  accordance  with 
Drawing  No.  DV2-7800R01-00,  as  referenced 
in  HOAC  Austria  Service  Bulletin  (SB)  No. 
20-7/2,  dated  September  8. 1994. 

(2)  Adjust  the  mass  (weight)  and  center  of 
gravity  (CG)  in  accordance  with  the 
instructions  in  HOAC  Austria  SB  No.  20-7/ 
2,  dated  September  8. 1994. 

(c)  Special  flight  permits  may  be  issued  ii< 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Division,  FAA,  Europe,  Africa, 
and  Middle  East  Office,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  Aircraft  Certification 
Division. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  HOAC  Austria 
Ges.m.b.H.,  N.A.  Otto-Strabe  5,  A-2700, 
Wiener  Neustadt;  or  may  examine  this 
document  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 


UMI 
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Issued  in  Kansas  City,  Missouri,  on  August 
15,  1996. 

Carolanne  L.  Cabrini, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  [)oc.  9&-21374  Filed  8-21-96;  8:45  ami 

BILUNG  CODE  4S10-13-U 


14CFRPart39 

[Docket  No  96-CE-33-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Norman  BN2.  BN2A,  and  BN2B 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Britten-Norman  BN2.  BN2A.  and  BN2B 
series  airplanes  that  have  been  modified 
vdth  a  70  amp  direct  current  (DC) 
Generation  System.  The  proposed  action 
would  require  removing  the  70  amp 
terminal  diodes  and  installing  new 
terminal  diodes  with  a  higher  amp 
rating.  Reports  from  operators  that  one 
or  both  diodes  were  failing  prompted 
the  proposed  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  electrical 
power  to  the  navigation, 
communications  and  light  systems, 
which  could  impair  the  pilots  abiUty  to 
maintain  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  October  21,  1996. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-33- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missotiri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hoUdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Pilatus  Britten-Norman,  Ltd., 
Bembridge,  Isle  of  Wight,  United 
Kingdom,  P035  5PR.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hoUdays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorenda  Baker,  Program  Manager, 
Brussels  Aircraft  Certification  Division, 
FAA,  Europe,  Africa  and  the  Middle 
East  Office,  c/o  American  Embassy,  b- 


1000,  Brussels,  Belgiiun;  telephone 
(322)  508.27.15,  facsimile  (322) 
230.6899  or  Mr.  Jeffrey  Morfitt,  Project 
Officer,  Small  Airplane  Directorate. 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri,  64106;  telephone  (816)  426- 
6934,  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do<iet. 

Commenters  vdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-33-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Britten-Norman  (Pilatus)  BN2,  BN2A, 
and  BN2B  series  airplanes  that  have 
been  modified  with  a  70  amp  DC 
Generation  System.  The  CAA  reports 
that  several  owners/operators  of  these 
airplanes  have  experienced  diode 
failure  which  leads  to  generator  failure 


during  flight.  Further  investigation  has 
shown  that  the  diode  rating  is  not 
sufficient  to  maintain  the  generators 
used  to  operate  the  navigation, 
communication,  and  light  systems.  This 
condition,  if  not  detected  and  corrected, 
could  result  in  loss  of  power  to  the 
navigation,  communication,  and  light 
systems  which  could  impair  the  pilot's 
ability  to  maintain  control  of  the 
airplane. 

Pilatus  has  issued  Service  Bulletin 
(SB)  BN-2/SB.228,  Issue  2,  dated 
January  17, 1996  which  specifies 
procedures  for  removing  the  diodes 
(type  1  OBI  or  lODl)  and  installing 
diodes  (type  60S6)  with  a  higher  amp 
rating. 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  CAA 
AD  No.  004-01-96,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

These  airplane  models  are 
manufactiu«d  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  between  the  United  Kingdom 
and  the  United  States.  Pursuant  to  this 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information 
including  the  service  information 
referenced  above,  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  Pilatus  BN2,  BN2A,  and 
BN2B  series  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  proposed  would  require  removing 
the  diodes  (type  lOBl  or  lODl)  installed 
on  the  terminals  of  the  "STBD  (RIGHT) 
GEN"  and  "PORT  (LEFT)  GEN" 
switches  (SW2  and  SW3),  and  installing 
new  approved  diodes  that  are  type 
60S6.  Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Pilatus  SB  BN-2/SB.228,  Issue  2,  dated 
January  17, 1996. 

The  FAA  estimates  that  one  airplane 
currently  on  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  one 
workhouj  per  airplane  to  accomplish 
the  proposed  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $40 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $100. 
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The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  AD  among 
the  various  levels  of  government. 
Therefore,  in  accordance  with  Executive 
Order  12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101.  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Pilatus  Britten-Norman  (Pilatus):  Docket 
No.  96-<:;E-33-AD. 

Applicability:  BN2,  BN2A.  and  BN2B 
series  airplanes  (all  serial  numbers)  that  have 
been  modified  with  a  70  amp  direct  aurent 
(DC)  Generation  System,  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  thai  ihe  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  electrical  power  to  the 
navigation,  communications  and  light 
systems,  which  could  impair  the  pilot's 
ability  to  maintain  control  of  the  airplane, 
accomplish  the  foUovring: 

(a)  Remove  the  diodes  (quantity  2,  part 
nimiber  340502014,  type  lOBl  or  lODl) 
installed  on  the  terminals  of  the  "STBD 
(RIGHT)  GEN"  and  "PORT  (LEFT)  GEN" 
switches  (SW2  and  SW3),  and  install  new 
approved  diodes  (quantity  2,  part  number 
NB-81-5873,  type  6056)  in  accordance  with 
the  Accomplishment  Instructions  section  in 
Pilatus  Britten-Norman  Service  Bulletin  BN- 
2/SB.228,  Issue  2,  dated  January  17. 1996. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Division,  FAA.  Europe.  Africa 
and  the  Middle  East  Office,  c/o  American 
Embassy.  B-1000,  Brussels,  Belgium  or  Mr. 
Jeffrey  Morfitt,  Project  Officer,  Small 
Airplane  Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri,  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Division  or  the 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  cf 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division  or  the  Small  Airplane 
Directorate. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  Pilatus  Britten- 
Norman,  Ltd.,  Bembridge,  Isle  of  Wight, 
United  Kingdom,  P035  5PR;  or  may  examine 
this  document  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  August 
15, 1996. 

Carolanne  L.  Cabrini, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  96-21373  Filed  8-21-96;  8:45  am) 
BILUNO  CODE  4S10-13-U 
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14  CFR  Part  71 

[Airspace  Docket  No.  9&-AWA-6] 

Proposed  Establishment  of  Myrtle 
Beach  International  Airport  Class  C 
Airspace  Area,  SC;  and  Revocation  of 
the  Myrtle  Beach  AFB  Class  D 
Airspace  Area;  South  Carolina 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  Class  C  airspace  area  and 
revoke  the  existing  Class  D  airspace  area 
at  the  Myrtle  Beach  International 
Airport,  Myrtle  Beach,  SC.  The  Myrtle 
Beach  International  Airport  is  a  public- 
use  facility  with  a  Level  II  control  tower 
served  by  a  Radar  Approach  Control. 
The  establishment  of  this  Class  C 
airspace  area  would  require  pilots  to 
maintain  two-way  radio 
communications  with  air  traffic  control 
(ATC)  while  in  Class  C  airspace. 
Implementation  of  the  Class  C  airspace 
area  would  promote  the  efficient  use  of 
air  traffic  and  reduce  the  risk  of  midair 
collision  in  the  terminal  area. 
DATES:  Comments  must  be  received  on 
or  before  October  22.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket, 
AGC-200,  Airspace  Docket  No.  95- 
AWA-6,  800  Independence  Avenue, 
SW.,  Washington  DC  20591.  The 
official  docket  mav  be  examined  in  the 
Rules  Docket,  Office  of  the  Chief 
Coimsel,  Room  916,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta,  GA 
30320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and  Rules 
Division.  AT.\-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


Federal  Register  /  Vol.  61,  No.  164  /  Thursday,  August  22,  1996  /  Proposed  Rules 


43321 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWA-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  wdth  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-3075. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  contact 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

Background 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  Terminal  Radar  Service 
Areas  (TRSA's)  should  be  replaced. 
Four  types  of  airspace  configurations 
were  considered  as  replacement 
candidates,  of  which  Model  B,  since 
redesignated  Airport  Radar  Service  Area 


(ARSA),  was  recommended  by  a 
consensus  of  the  task  group. 

The  FAA  pubUshed  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  writh 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28,  1983;  48  FR 
34286)  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin,  TX.  and  the  Port  of 
Columbus  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
SFAR  No.  45  (October  28,  1983;  48  FR 
50038)  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27, 1985,  issued  a  final  rule  (50  FR  9252; 
March  6, 1985)  defining  ARSA  airspace 
and  establishing  air  traffic  rules  for 
operation  writhin  such  an  area. 

Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin,  TX, 
Columbus,  OH,  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250;  March  6, 1965).  The  FAA 
stated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives 
system. 

The  FAA  has  established  ARSA's  at 
121  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  TRSA's  or  locations 
vdthout  TRSA's  that  warrant 
implementation  of  an  ARSA.  Airspace 
Reclassification,  effective  September  16, 
1993,  reclassified  ARSA's  as  Class  C 
airspace  areas.  This  change  in 
terminology  is  reflected  in  the 
remainder  of  this  NPRM. 

This  notice  proposes  Class  C  airspace 
designation  at  a  location  which  was  not 
identified  as  a  candidate  for  Class  C  in 
the  preamble  to  Amendment  No.  71-10 
(50  FR  9252).  Other  candidate  locations 
will  be  proposed  in  future  notices 
published  in  the  Federal  Register. 


The  Myrtle  Beach  International 
Airport  is  a  public-use  airport  with  an 
operating  Level  n  control  tower  served 
by  Radar  Approach  Control.  The  FAA 
assumed  responsibility  from  the  U.S. 
Air  Force,  for  providing  air  traffic 
services  at  the  airport  in  December 
1992.  The  number  of  general  aviation 
and  air  taxi  aircraft  operating  in  the 
terminal  environment  at  Myrtle  Beach 
International  Airport  is  increasing.  The 
volume  of  passenger  enplanements 
reported  at  Myrtle  Beach  International 
Airport  were  316,809,  274,531.  and 
290,295,  respectively,  for  calendar  years 
1994, 1993.  and  1992.  Myrtle  Beach 
International  Airport  qualifies  as  a  Class 
C  airspace  candidate  based  on  the 
volume  of  enplaned  passengers. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14,  Code  of  Federal  Regulations 
(14  CFR  part  71)  to  establish  a  Class  C 
airspace  area  at  the  Myrtle  Beach 
International  Airport  and  revoke  the 
Class  D  airspace  area  at  the  Myrtle 
Beach  AFB,  SC.  Myrtle  Beach 
International  Airport  is  a  public  airport 
with  a  Level  11  operating  control  tower 
served  by  a  Radar  Approach  Control. 

The  FAA  previously  has  published  a 
final  rule  (50  FR  9252;  March  6,  1985) 
that  defines  Class  C  airspace,  and 
prescribes  operating  rules  for  aircraft, 
ultralight  vehicles,  and  parachute  jump 
operations  in  Class  C  airspace  areas.  The 
final  rule  provides,  in  part,  that  all 
aircraft  arriving  at  any  airport  in  Class 
C  airspace  or  flying  through  Class  C 
airspace  must:  (1)  prior  to  entering  the 
Class  C  airspace,  establish  two-way 
radio  communications  with  the  ATC 
facility  having  jurisdiction  over  the  area; 
and  (2)  while  in  Class  C  airspace, 
maintain  two-way  radio 
communications  with  that  ATC  facility. 
For  aircraft  departing  from  the  primary 
airport  within  Class  C  airspace,  or  a 
satellite  airport  with  an  operating 
control  tower,  two-way  radio 
communications  must  be  established 
and  maintained  with  the  control  tower 
and  thereafter  as  instructed  by  ATC 
while  operating  in  Class  C  airspace.  For 
aircraft  departing  a  satellite  airport 
without  an  operating  control  tower  and 
within  Class  C  airspace,  two-way  radio 
commimications  must  be  established 
with  the  ATC  facifity  having 
jurisdiction  over  the  area  as  soon  as 
practicable  after  takeoff  and  thereafter 
maintained  while  operating  within  the 
Class  C  airspace  area  (14  CFR  section 
91.130). 

Pursuant  to  Federal  Aviation 
Regulations  section  91.130  (14  CFR  part 
91)  all  aircraft  operating  within  Class  C 
airspace  are  required  to  comply  with 


43322  Federal  Register  /  Vol.  61.  No.  164  /  Thursday,  August  22,  1996  /  Proposed  Rules 


sections  91.129  and  91.130.  Ultralight 
vehicle  operations  and  parachute  jumps 
m  Class  C  airspace  areas  may  only  be 
conducted  under  the  terms  of  an  ATC 
authorization. 

The  FAA  adopted  the  NAR  Task 
Group  recommendation  that  each  Class 
C  airspace  area  be  of  the  same  airspace 
tonfiguration  insofar  as  is  practicable. 
The  standard  Class  C  airspace  area 
consists  of  that  airspace  within  5 
nautical  miles  of  the  primary  airport, 
extending  from  the  surface  to  an  altitude 
of  4.000  feet  above  that  airport's 
elevation,  and  that  airspace  between  5 
and  10  nautical  miles  from  the  primary 
airport  from  1,200  feet  above  the  surface 
to  an  altitude  of  4,000  feet  above  that 
airport's  elevation.  Proposed  deviations 
from  this  standard  have  been  necessary 
at  some  airports  because  of  adjacent 
reguiaton,'  airspace,  international 
boundaries,  topography,  or  unusual 
operational  requirements. 

Definitions  and  operating 
requirements  applicable  to  Class  C 
airspace  may  be  found  in  section  71.51 
of  part  71  and  sections  91.1  and  91.130 
of  part  91  of  the  Federal  Aviadon 
Regulations  (14  CFR  parts  71,  91).  The 
coorciinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  C  and  Class  D  airspace 
designations  are  published, 
respectivelv.  in  paragraphs  4000  and 
5000  of  FAA  Order  7400.9C  dated 
August  17,  1995.  and  effective 
September  16.  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  airspace  designation 
hsted  in  this  document  would  be 
published  subsequently  in  the  Order 
and  the  Class  D  airspace  designation 
listed  in  this  document  would  be 
removed  subsequently  from  the  Order. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  small  entities 
changes  on  mtemational  trade.  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  NPRM:  (1)  would 
generate  benefits  that  justify  its  minimal 
costs  and  is  not    a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
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in  Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
and  (4)  would  not  constitute  a  barrier  to 
international  trade.  These  analyses  are 
summarized  below  in  the  docket. 

Cost-Benefit  Analysis 

The  FAA  has  determined  the 
proposed  establishment  of  the  Myrtle 
Beach  Class  C  airspace  area  would 
enhance  operational  efficiency  (through 
the  promotion  of  additional  ATC 
operating  procedures)  and  aviation 
safety  (in  the  form  of  reduced  risk  of 
midair  collision  in  the  proposed  Class  C 
airspace  area). 

Costs 

Those  potential  cost  components 
(navigational  equipment  for  aircraft 
operators  and  operations  support 
equipment  for  the  FAA,  including 
additional  cost  for  air  traffic  controllers) 
that  could  be  imposed  by  the  proposed 
rule  are  discussed  as  follows: 

Cost  Impact  on  Aircraft  Operators 

Aircraft  operators  would  incur 
minimal,  if  any,  cost  with  compliance 
fitjm  the  proposed  rule.  The  assessment 
is  based  on  the  most  recent  General 
Aviation  and  Avionics  Survey  Report. 
The  report  indicates  an  estimated  82 
percent  of  all  General  Aviation  (GA) 
aircraft  operators  are  already  equipped 
with  two-way  radios  that  are  required  to 
enter  Class  C  airspace.  As  of  December 
30,  1990,  all  aircraft  (except  those 
without  an  electrical  system,  balloons 
and  gliders)  flying  in  the  vicinity  of  the 
Myrtle  Beach  Airport  have  been 
required  to  have  a  Mode  C  transponder 
imder  Federal  Aviation  Regulations  (14 
part  91.215).  The  FAA  has  tiraditionally 
accommodated  GA  aircraft  operators 
without  two-way  radio  communication 
equipment  and  operators  of  aircraft 
without  electrical  systems,  via  ATC 
authorized  deviations  or  letters  of 
agreement,  when  practical  to  do  so 
without  jeopardizing  aviation  safety. 
There  would  be  no  additional  cost  for 
transponder  equipage,  as  a  result  of  the 
proposed  rule,  because  the  regulatory 
evaluation  prepared  for  the  Mode  C 
transponders  ride  estimated  the  cost  of 
such  eqmpment  for  the  afl^ected 
operators.  Not  all  GA  aircraft  operators 
may  receive  authorized  deviations  or 
letters  of  agreement,  these  operators 
would  be  reqiiired  to  cirpumnavigate  the 
Class  C  airspace  area.  The  FAA  has 
determined  operators  could 
cimunnavigate  around  the  proposed 
airspace  (5  miles),  over,  or  in  certain 
cases,  under  the  proposed  airspace 
without  significanUy  deviating  from 


their  regular  flight  paths.  Therefore,  the 
FAA  has  determined  the  proposed  rule 
would  impose  minimal,  if  any.  cost 
impact  on  aircraft  operatore. 

Cost  Impact  on  the  FAA 

The  FAA  assumed  responsibility  for 
ATC  at  the  Myrtle  Beach  AFB  from  the 
United  States  Air  Force  on  December 
27,  1992.  In  that  same  year,  a  review  of 
the  radar  system  at  Myrtle  Beach  was 
conducted.  .As  a  result  of  that  review, 
the  FAA  decided  to  expedite  the 
replacement  of  the  computer  system  in 
conjunction  with  the  radar  scope. 
Myrtle  Beach  AFB  installed  a  new 
computer  system,  after  the  FAA's  1992 
review;  therefore,  the  agency  would  not 
incur  any  additional  cost  for  equipment 
(such  as  consoles)  with  the  proposed 
establishment  of  Class  C  airspace.  The 
proposed  Class  C  airspace  area  would 
also  be  able  to  function  effectively  with 
existing  personnel  resources.  Once  an' 
NPRM  becomes  final,  the  FAA 
distributes  a  Letter  to  Airmen  to  pilots 
residing  within  50  miles  of  the  proposed 
established  Class  C  airspace  area.  This 
one-time  incurred  cost  of  the 
established  rule  would  be 
approximately  $535.  The  FAA 
systematically  revises  sectional  charts 
everv'  6  months;  therefore,  the  proposed 
rule  would  not  impose  any  additional 
charting  costs  to  the  agency.  The  FAA 
holds  an  informal  public  meeting  at 
each  proposed  Class  C  airspace  area 
location.  These  meetings  provide  pilots 
with  the  best  opportunity  to  learn  both 
how  a  Class  C  airspace  area  works  and 
how  it  would  affect  their  local 
operations.  The  expenses  associated 
with  these  public  meetings  are  incurred 
regardless  of  whether  a  Class  C  airspace 
area  is  ultimately  established.  Thus, 
they  are  more  appropriately  considered 
routine  F.AA  costs.  If  the  proposed  Class 
C  airspace  area  becomes  a  final  rule,  any 
subsequent  public  information  costs 
would  be  strictly  attributed  to  the 
proposal.  The  FAA  recognizes  that 
delays  might  develop  at  Myrtle  Beach 
following  the  initial  establishment  of 
the  Class  C  airspace  area.  However, 
those  delays  that  do  occiu-  are  typically 
transitional  in  nature.  The  FAA 
contends  that  any  potential  delays  that 
do  occur  are  typically  transitional  in 
nature.  The  FAA  contends  that  any 
potential  delays  would  eventually  be 
more  than  offset  by  the  increased 
flexibility  afforded  controllers  in 
handling  traffic  as  a  result  of  Class  C 
separation  standards.  This  has  been  the 
experience  at  other  Class  C  airspace 
areas.  Thus,  the  FAA  has  determined 
that  the  Myrtle  Beach  facility  is  already 
equipped  with  the  necessary  personnel, 
capability,  and  equipment  to  provide 
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Class  C  services  to  the  maximum  extent 
at  minimal  cost. 

Benefits 

Those  potential  benefit  components 
(enhanced  aviation  safety  and 
operational  efficiency)  that  are  expected 
to  be  generated  by  the  proposed  rule  are 
discussed  as  followrs: 

Impact  on  Aviation  Safety 

The  proposed  rule  would  enhance 
aviation  safety.  The  enhancement  in 
aviation  safety  would  be  in  the  form  of 
a  reduced  probability  of  midair 
coUisions.  The  FAA  has  increased  the 
controlled  airspace  around  Myrtle 
Beach,  due  to  the  increase  in  passenger 
enplanements  and  complexity  of 
operations  in  that  area.  The 
enhancement  to  aviation  safety  is  based 
on  the  fact  that  the  proposed  rule  would 
impose  equipment  (i.e.,  two-way  radio 
and  Mode  C  transponders)  and 
operational  requirements  (i.e., 
separation  procedures  and  safety  alerts) 
on  aircraft  operators  in  the  proposed 
Class  C  airspace  area.  The  FAA  Office 
of  Aviation  Safety  conducted  a  study  of 
the  occurrences  of  near-midair 
colUsions  (NMAC),  the  byproduct  of  the 
study,  was  that  15  percent  of  reported 
NMAC's  occur  in  airspace  similar  to 
that  at  Myrtle  Beach. 

Impact  on  Operational  Efficiency 

The  proposed  rule  would  enhance 
aircraft  operational  efficiency.  This 
assessment  is  based  on  the  enhancement 
in  operational  efficiency  that  would 
accrue  from  increased  operational 
requirements  in  the  proposed  Class  C 
airspace  area.  Aircraft  operators  in  this 
type  of  airspace  would  receive 
additional  information  in  the  form  of 
traffic  advisories  and  separation  and 
sequencing  of  arrivals.  The  proposed 
rule  would  not  have  an  adverse  impact 
on  satelhte  airports  located  within  the 
surface  area  of  the  Class  C  airspace  area. 

Conclusion 

In  view  of  the  minimal  cost  of 
compliance,  enhanced  aviation  safety 
and  operational  efficiency,  the  FAA  has 
determined  that  the  proposed  rule 
would  be  cost-beneficial. 

Initial  Regulatorv  Flexibility 
Determmation 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensiu'e  that  small  entities  are  not 


unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  would  have 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  the  FAA's 
procedures  and  criteria  for 
implementing  the  RFA. 

The  small  entities  that  may 
potentiaUy  incur  minimal,  if  any,  cost 
vn\h  the  implementation  of  the 
proposed  rule  are  operators  of  aircraft 
who  do  not  meet  Class  C  navigational 
equipment  standards  (primarily  parts 
91,  121  and  135  aircraft  without  two- 
way  radios  and  Mode  C  transponders). 
The  small  entities  potentially  impacted 
by  the  proposed  rule  would  not  incur 
any  additional  cost  for  navigational 
equipment  and  more  stringent  operating 
procedures  because  they  routinely  fly 
into  airspace  where  such  requirements 
are  already  in  place.  As  the  result  of  the 
Mode  C  rule,  all  of  these  commercial 
operators  are  assumed  to  have  Mode  C 
transponders.  The  FAA  has  traditionally 
accommodated  GA  and  other  aircraft 
operators  without  two-way  radio 
communication  equipment  and  Mode  C 
transponders,  via  letters  of  agreement, 
when  practical  to  do  so  without 
jeopardizing  safety.  Therefore,  the  FAA 
has  determined  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  This 
assessment  is  based  on  the  fact  that  the 
proposed  rule  would  neither  impose 
costs  on  aircraft  operators  nor  aircraft 
manufacturers  (U.S.  or  foreign). 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  States,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed  rule 
would  not  have  sufficient  federahsm 


impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

DART71— {AMEMDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gj,  40103,  40113, 
40120;  E.O.  10854,  24  PR  9565.  3  CFR,  1959- 
1963  Comp  ,  D  389:  14  CFR  11.69. 

§71.1     [Ame'^aedj 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  arid  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  4000 — Subpart  C — Class  C 
Airspace 


ASO  SC  C  Myrtle  Beach,  SC  [New] 

Myrtle  Beach  International  Airport 
(Lat.  33''40'47"  N..  long.  78"'55'42"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.000  feet  MSL 
within  a  5-mile  radius  of  the  Myrtle  Beach 
International  Airport,  and  that  airspace 
extending  upward  from  1,200  feet  MSL  to 
and  including  4,000  feet  MSL  within  a  10- 
mile  radius  of  the  Myrtle  Beach  International 
Airport  This  Class  C  airspace  area  is 
effective  during  the  specific  dates  and  times 
of  opjeration  of  the  Myrtle  Beach  Approach 
Control  facility,  as  established  in  advance  by 
a  Notice  to  Airmen.  The  effective  date  and 
times  will  thereafter  be  continuously 
published  in  Airport/Facility  Directory. 


Paragraph  5000 — Subpart  D — Class  D 

Airspace 

*         •         •         •         * 

ASO  SC  D  Myrtle  Beach  AFB,  SC  rRemoyed] 

***** 

Issued  in  Washington,  DC,  on  August  15, 
1996. 

JefiT  Griffith, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

BILUNQ  CODE  4«1»-1»-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  96081 5223-«22a-01;  I.D. 
081296A] 

RIN  064»-AI70 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Allocations  of  Pacific 
Cod  in  the  Bering  Sea  and  Aleutian 
Islands  Area 

AGENCY:  .National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  ana 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 

implement  .'\inendment  46  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fisherv^  m  the  Bering  Sea 
and  Aleutian  Islands  Area  fFMP). 
Amendment  46  would  allocate  the 
Benng  Sea  and  Aleutian  Islands 
Management  .Area  [BSA!)  Pacific  cod 
total  allowable  catch  (TAQ  among 
vessels  using  trawl  gear,  fixed  gear 
(hook-and-line  and  pot),  and  lig  gear. 
This  action  also  would  provide 
authority  for  the  fixed  gear  allocation  of 
Pacific  cod  to  be  divided  into  seasonal 
allowances,  and  would  allow  anv 
unused  portion  of  one  gear's  allocation 
to  be  reallocated  to  other  gear  types. 
This  action  is  necessary  to  respond  to 
socioeconomic  needs  of  the  fishing 
industry  that  have  been  identified  by 
the  North  Pacific  Fisher\'  Management 
Council  (Council)  and  is  intended  to 
further  the  goals  and  objecdves  of  the 
FMP. 

DATES:  Comments  must  be  received  by 
Octobers,  1996. 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  ].  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668.  Juneau,  AK 
99802,  Attn:  Lori  J.  Gravel.  Copies  of  the 
proposed  FMP  amendment  and  the 
Environmental  Assessment/  Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
Amendment  46  may  be  obtained  from 
the  North  Pacific  Fisherv  Management 
Council,  605  West  Fourth  Avenue,  Suite 
306,  Anchorage,  AK  99501;  telephone: 
907-271-2809 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the 
BSAI  are  managed  by  NMFS  under  the 
FMP.  The  FMP  was  prepared  by  the 


Coimcil  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Regulations  governing 
the  groundfish  fishery  of  the  BSAI 
appear  at  50  CFR  parts  600  and  679. 

Management  Background  and  Need  for 
Action 

In  1994.  NMFS  implemented 
Amendment  24  to  the  FMP  (59  PR  4009, 
lanuary  28,  1994),  which  allocated  the 
BSAI  Pacific  cod  TAG  among  vessels 
using  trawl  gear,  fixed  gear  (hook-and- 
line  and  pot)  and  jig  gear.  The  Council 
designed  Amendment  24  as  a  3-year 
measure  that  is  scheduled  to  expire  at 
the  end  of  1996.  The  percentage 
allocations  established  by  Amendment 
24  for  the  1 994-96  fishing  seasons  were: 
Trawl  gear,  54  percent;  fixed  gear,  44 
percent;  and  jig  gear,  2  percent.  These 
percentages  represented,  roughly,  the 
existing  har\  est  percentages  of  the  two 
major  sectors,  trawl,  and  hook-and-line, 
while  specifically  allocating  2  percent  to 
jig  gear.  The  2  percent  allocation  to  jig 
gear  exceeded  the  existing  harvest 
percentage  taken  by  that  gear  type  and 
was  intended  to  allow  for  growth  in  the 
iig  sector. 

.Amendment  24  also  authorized  NMFS 
to  divide  the  fixed  gear  allocation  of 
Pacific  cod  into  three  seasons  of  4 
months  duration  and  allocate  the  Pacific 
cod  TAC  among  the  three  seasons  in 
proportions  recommended  by  the 
Council.  The  Coimcil  took  this  action  in 
response  to  hook-and-line  industry 
representatives  who  argued  for  a 
seasonal  allowance  of  the  fixed  gear 
allocation  of  Pacific  cod  to  allow  for  a 
first  and  third  season  fishery  when 
halibut  bycatch  rates,  product  quality, 
and  markets  are  most  advantageous.  The 
second  season  (May  1  through  August 
31)  is  the  least  desirable  period  to 
harvest  Pacific  cod  with  hook-and-line 
gear  based  on  these  same  criteria.  Trawl 
industry  representatives  indicated  that 
seasonal  allowances  were  unnecessary 
for  the  trawl  sector,  because  relatively 
low  Pacific  halibut  bycatch  rates,  high 
catch-per-iuiit-of-effort,  and  stable 
market  condidons  early  in  the  year 
support  the  prosecution  of  the  Pacific 
cod  trawl  fishery  during  this  period. 
Lastly,  Amendment  24  estabhshed 
authority  for  NMFS  to  reallocate  Pacific 
cod  from  vessels  using  trawl  gear  to 
vessels  using  fixed  gear  and  vise  versa 
anytime  during  the  fishing  year  the 
Director,  Alaska  Region,  NMFS 
(Regional  Director),  determined  that  one 
gear  group  or  the  other  would  not  be 
able  to  harvest  its  allocation  of  Pacific 
cod.  Any  projected  imused  portion  of 
the  jig  gear  allocation  was  to  be 
reallocated  to  vessels  using  trawl  and 


fixed  gear  on  or  about  September  1  of 
each  fishing  year. 

The  intent  of  Amendment  24  was  to 
provide  stability  in  the  trawl,  fixed,  and 
jig  gear  fisheries  by  establishing 
designated  allocations  of  the  Pacific  cod 
TAC  among  vessels  using  these  different 
gear  types.  The  Council  believed  that 
the  stability  provided  through  both  gear 
tjrpe  and  seasonal  allocations  of  Pacific 
cod  would  enable  each  sector  of  the 
industry  to  increase  the  net  benefits 
received  from  the  harvest  of  Pacific  cod. 

In  December  1995,  the  Council  began 
analysis  of  Amendment  46,  which 
would  extend  the  management 
measures  authorized  by  Amendment  24 
beyond  1996.  Council  staff  prepared  a 
draft  EA/RIR  for  Amendment  46  to 
examine  a  range  of  possible  allocations 
of  Pacific  cod  to  each  gear  type  with 
specific  attention  to  prohibited  species 
catch  (PSC)  mortality,  impacts  on 
habitat,  and  discards  of  Pacific  cod  by 
various  industry  sectors.  To  guide  the 
analysis  of  alternatives  for  Amendment 
46,  the  Council  drafted  the  following 
problem  statement: 

The  Bering  Sea/ Aleutian  Islands  Pacific 
cod  fishery  continues  to  manifest  many  of  the 
problems  that  led  the  Council  to  adopt 
Amendment  24  in  1993.  These  problems 
include  compressed  fishing  seasons,  periods 
of  high  bycatch,  waste  of  resource,  and  new 
entrants  competing  for  the  resource  due  to 
crossovers  allowed  under  the  Council's 
moratorium  program.  Since  the  allocation  of 
BSAI  Pacific  cod  TAC  between  fixed  gear,  jig, 
and  trawl  gear  was  implemented  in  January    - 
1994  when  Amendment  24  went  into  effect, 
the  trawl,  jig  and  fixed  gear  components  have 
harvested  the  TAC  with  demonstrably 
differing  levels  of  PSC  mortality,  discards, 
and  bycatch  of  non-target  species. 
Management  measures  are  needed  to  ensure 
that  the  Pacific  cod  TAC  is  harvested  in  a 
manner  which  reduces  discards  in  the  target 
fisheries,  reduces  PSC  mortality,  reduces 
nontarget  bycatch  of  Pacific  cod  and  other 
groundfish  species,  takes  into  account  the 
social  and  economic  aspects  of  variable 
allocations  and  addresses  impacts  of  the 
fishery  on  habitat.  In  addition,  the 
amendment  will  continue  to  promote 
stability  in  the  fishery  as  the  Council 
conUnues  on  the  path  towards 
comprehensive  rationalization. 

After  contentious  testimony  from 
representatives  for  different  sectors  of 
the  BSAI  Pacific  cod  fishery  during 
initial  consideration  of  Amendment  46 
in  April  1996,  the  Council  named  an 
industry  negotiating  committee 
composed  of  representatives  for  the 
following  sectors:  Freezer/longliner, 
catcher  longhner,  pot  vessel,  factory 
trawler,  shoreside  deUvery  trawler, 
mothership  delivery  trawler,  and 
shoreside  processor.  This  industry 
negotiating  committee,  which  convened 
in  May  1996,  was  given  the  task  of 
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drafting  an  allocation  to  each  gear  type 
that  would  be  acceptable  to  all  sectors 
of  the  BSAI  Pacific  cod  fishery. 

After  2  days  of  public  meetings  in 
Seattle.  VV.^,  the  negotiating  committee 
amved  at  the  following  percentages: 
Fixed  gear.  51  percent;  trawl  gear,  47 
percent  divided  equally  between  catcher 
vessels  and  catcher' processors;  and  jig 
gear,  2  percent.  These  percentages  were 
chosen  because  thev  closely  represented 
the  current  harvest  percentage  taken  by 
the  trawl  and  fixed  gear  tvpes  under 
current  halibut  PSC  hmits  while 
retaining  the  2  percent  allocation  for  jig 
gear. 

The  50/50  spUt  of  the  trawl  gear 
allocation  between  catcher  vessel  and 
catcher/ processors  was  arrived  at 
through  a  separate  negotiation  by 
representatives  for  the  different  sectors 
of  the  trawl  fleet.  Catcher  vessel 
representatives  argued  that  directed 
fishing  for  Pacific  cod  by  catcher/ 
processors,  as  well  as  high  levels  of 
Pacific  cod  taken  as  bycatch  by  catcher/ 
processors  engaged  in  other  directed 
fisheries,  could  preempt  the  catcher 
vessel  sector,  which  is  more  dependent 
on  directed  fishing  for  Pacific  cod,  A 
separate  allocation  of  Pacific  cod  to 
trawl  catcher  vessels  would  prevent 
preemption  of  catcher  vessels  by  the 
catcher/ processor  sector.  From  1992 
through  1995.  catcher  vessels  were 
responsible  for  40  percent  of  the  total 
tiawl  landings  of  Pacific  cod,  but 
harvested  54  percent  of  the  Pacific  cod 
taken  by  trawl  vessels  while  engaged  in 
directed  fishing  for  Pacific  cod.  During 
the  same  time  period,  catcher  processors 
were  responsible  for  74  percent  of  the 
Pacific  cod  taken  as  bycatch  by  trawl 
vessels  while  engaged  in  directed 
fishing  for  other  species. 

Because  both  the  trawl  and  hook-and- 
line  sectors  are  constrained  by  existing 
halibut  PSC  limits,  the  negotiating 
committee  recognized  that  it  would  be 
unlikely  that  vessels  using  both  gear 
types  could  exploit  larger  allocations  of 
Pacific  cod  under  their  existing  halibut 
PSC  limits.  The  negotiating  committee 
expected  that  operators  of  vessels  using 
pot  gear  would  be  able  to  harvest  the 
remaining  TAC  of  Pacific  cod  once 
vessels  using  trawl  and  hook-and-line 
gear  reached  their  halibut  PSC  limits. 

At  its  June  1996  meeting,  the  Council 
approved  unanimously  the  allocation 
percentages  proposed  by  the  industry 
negotiating  committee  as  part  of 
Amendment  46  to  the  FMP.  The  Council 
also  extended  without  modification  the 
other  management  measures  established 
by  Amendment  24.  except  for  the  date 
that  any  projected  unused  jig  gear 
allocation  would  be  reallocated  to  other 
gear  types.  The  Council  recommended 


that  NMFS  reallocate  any  projected 
unused  jig  allocation  to  fixed  gear  on 
September  15  of  each  fishing  year  after 
hearing  industry  requests  for  a 
predictable  date  for  the  reallocation  of 
the  projected  unused  jig  gear  allocation. 
In  contrast  to  Amendment  24,  the 
Council  chose  not  to  establish  a  sunset 
date  for  Amendment  46 

Regulations  Proposed  under 
Amendment  46 

The  following  summarizes  the 
regulations  proposed  under  Amendment 
46. 

1.  The  BSAI  Pacific  cod  TAC  would 
be  allocated  among  gear  types  as 
follows:  Fixed  gear,  51  percent;  trawl 
gear,  47  percent;  and  jig  gear,  2  percent. 

2.  The  BSAI  Pacific  cod  TAC 
allocated  to  vessels  using  trawl  gear 
would  be  further  allocated  50  percent  to 
catcher  vessels  and  50  percent  to 
catcher/processors. 

3.  The  authority  for  NMFS  to  divide 
the  fixed  gear  allocation  of  Pacific  cod 
into  three  seasons  of  4  months  duration 
would  continue  unchanged.  The  criteria 
to  be  used  for  determining  the 
percentage  of  fixed  gear  TAC  allocated 

-  to  each  season  include:  The  seasonal 
distribution  of  prohibited  species,  the 
seasonal  distribution  of  Pacific  cod 
relative  to  prohibited  species 
distribution,  the  expected  variations  in 
Pacific  halibut  bycatch  rates  throughout 
the  fishing  year,  and  the  economic 
effects  of  any  seasonal  allowance  of 
Pacific  cod  on  the  fixed  gear  fisheries. 

4.  The  authority  for  NMFS  to 
reallocate  Pacific  cod  firom  vessels  using 
trawl  gear  to  vessels  using  fixed  gear 
and  vice  versa  anytime  during  the 
fishing  year  that  the  Regional  Director 
determines  that  one  gear  group  or  the 
other  would  not  be  able  to  harvest  its 
allocation  of  Pacific  cod  would  continue 
unchanged. 

5.  Any  portion  of  the  Pacific  cod  TAC 
allocated  to  vessels  using  jig  gear  and 
projected  by  NMFS  to  be  unused  by  the 
end  of  the  fishing  year  would  be 
reallocated  to  vessels  using  fixed  gear 
on  September  15  of  each  fishing  year, 

€.  NMFS  also  proposes  to  implement 
a  measure  that  would  allow  any  unused 
fixed  gear  seasonal  allowance  to  be 
reallocated  in  a  manner  determined  by 
NMFS  in  annual  consultation  with  the 
Council  and  that  promotes  the  goals  and 
objectives  of  the  FMP.  This  measure 
would,  for  example,  allow  NMFS  to 
reallocate  unused  fixed  gear  allocations 
from  the  first  season  to  the  third  season 
when  halibut  bycatch  rates,  product 
quality,  and  markets  are  most 
advantageous. 


Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  that  regulations  proposed 
by  a  council  be  published  within  15 
days  of  receipt  of  the  FMP  amendment 
and  regulations.  At  this  time,  NMFS  has 
not  determined  that  the  FMP 
amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act.  and  other  applicable 
laws  NMFS.  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an  EA  for  this 
FMP  amendment  that  discusses  the 
impact  on  the  environment  as  a  result 
of  this  rule  A  copy  of  this  EA  is 
available  from  the  Council  (see 
ADDRESSES).  The  EA  concluded  that  the 
distribution  of  fishing  effort  among 
different  sectors  of  the  fishing  industry, 
as  well  as  the  spatial  and  temporal 
distribution  of  fishing  effort  within  each 
sector  of  the  industry,  is  unlikely  to 
change  as  a  result  of  this  rule.  As  a 
consequence,  fishing  under  this  rule 
will  not  impact  the  environment  to  an 
extent  and  in  a  manner  not  already 
considered  in  the  EA  prepared  for  the 
1996  TAC  specifications. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  as 
follows: 

I  certify  that  the  attached  proposed  rule 
issued  under  authoritv  of  section  304(a)  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  The  proposed  rule  would 
allocate  the  BSAI  Pacific  cod  total  allowable 
catch  among  vessels  using  trawl  gear,  fixed 
gear  and  jig  gear.  This  action  also  would 
provide  authority  for  the  fixed  gear  allocation 
to  be  divided  into  seasonal  allowances,  and 
would  allow  any  unused  portion  of  one 
gear's  allocation  to  be  reallocated  to  other 
gear  typ)es.  This  action  is  necessary  to  replace 
the  current  Pacific  cod  allocations  which 
■  were  established  by  Amendment  24  to  the 
FMP  and  which  are  scheduled  to  expire  on 
January  1,  1997. 

The  percentage  allocations  in  the  proposed 
rule  largely  mirror  existing  harvest  piattems 
and  would  not  result  in  a  change  of  more 
than  5  percent  in  overall  gross  revenues  for 
any  particular  operation  relative  to  the  status 
quo.  This  action  is  expected  to  generate 
largely  unquantifiable  positive  impacts 
including:  Prohibited  species  bycatch 
reductions,  increased  amounts  of  cod 
available  to  cod  target  fisheries,  allowances 
for  growth  of  relatively  clean  fishing  gears 
(such  as  pot  gear),  and  overall  stability 
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within  and  across  industry  sectors.  The 
proposed  rule  would  not  change  compliance 
costs  or  impose  any  additional  paperwork  or 
reporting  requirements. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  will  not  affect  endangered  and 
threatened  species  listed  or  critical 
habitat  designated  pursuant  to  the 
Endangered  Species  Act  in  any  manner 
not  considered  in  prior  consultations  on 
the  groundfish  nshpr!P<s  of  the  B8AT 

List  of  Subjects  in  50  CFR  Pajrt  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  16, 1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 

to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZQ|!iE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority  16  U.S.C  773  et  seq.;  1801  et 
seq. 

2.  In  §  679.20,  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

§679.20    General  iimltations. 


4332: 


(al  *  *  * 


(7)  Pacific  cod  TAC,  BSAI—(i)  TAC  by 
gear.  (A)  The  BSAI  TAC  of  Pacific  cod, 
after  subtraction  of  reserves,  will  be 
allocated  2  percent  to  vessels  using  jig 
gear,  51  percent  to  vessels  using  hook- 
and-line  or  pot  gear,  and  47  percent  to 
vessels  using  trawl  gear. 

(B)  The  portion  of  Pacific  cod  TAC 
^ocated  to  trawl  gear  under  paragraph 

(a)(7)(i)(A)  of  this  section  vnll  be  further 
allocated  50  percent  to  catcher  vessels 
and  50  percent  to  catcher/processors  as 
lefined  for  the  purposes  of 
recordkeeping  and  reporting  at  §  679.2. 

(C)  The  Regional  Director  may 
establish  separate  directed  fishing 
allowances  and  prohibitions  authorized 
under  paragraph  (d)  of  this  section  for 
vessels  harvesting  Pacific  cod  using  jig 
gear,  hook-and-line  or  pot  gear,  or  trawl 
gear. 

(ii)  Unused  gear  allocation.  If,  during 
a  fishing  year,  the  Regional  Director 
determines  that  vessels  using  trawl  gear 
or  hook-and-line  or  pot  gear  will  not  be 
able  to  harvest  the  entire  amount  of 
Pacific  cod  in  the  BSAI  allocated  to 
those  vessels  under  paragraphs  (a)(7)(i) 
or  (a){7)(iii)  of  this  section,  NMFS  may 
reallocate  the  projected  unused  amoimt 
of  Pacific  cod  to  vessels  harvesting 
Pacific  cod  using  the  other  gear  type(s) 
through  notification  in  the  Federal 
Rraister. 
(lii)  Reallocation  of  TAC  specified  for 
t;  tf  ar.  On  September  15  of  each  year, 
the  Regional  Director  will  reallocate  any 
projected  unused  amount  of  Pacific  cod 
n  thp  BSAI  allocated  to  vessels  using  jig 


gear  to  vessels  using  hook-and-iine  or 
pot  Bear  through  notification  in  the 

FpiU',    Register. 

UvJ  beasonal  allowances — (A)  Time 
periods.  NMFS,  after  consultation  with 
the  Council,  may  divide  the  TAC 
allocated  to  vessels  using  hook-and-line 
or  pot  gear  under  paragraph  (a)(7)(i)  of 
this  section  among  the  following  three 
periods:  January  1  through  April  30; 
May  1  through  August  31;  and 
September  1  through  December  31. 

(B)  Factors  to  be  considered.  NMFS 
will  base  any  seasonal  allowance  of  the 
Pacific  cod  allocation  to  vessels  using 
hook-and-line  and  pot  gear  on  the 
following  information: 

(1)  Seasonal  distribution  of  Pacific 
cod  relative  to  prohibited  species 
distribution. 

(2)  Variations  in  prohibited  species 
bycatch  rates  in  the  Pacific  cod  fisheries 
throughout  the  fishing  year. 

(3)  Economic  effects  of  any  seasonal 
allowance  of  Pacific  cod  on  the  hook- 
and-line  and  pot-gear  fisheries. 

(C)  Unused  seasonal  allowances.  Any 
unused  portion  of  a  seasonal  allowance 
of  Pacific  cod  to  vessels  using  hook-and- 
line  or  pot  gear  will  be  reallocated  to  the 
remaining  seasonal  allowances  during  a 
current  fishing  year  in  a  manner 
determined  by  NMFS,  after  consultation 
with  the  Council. 

*         »         •         »         * 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicaWe  to  the 
put3<ic   Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authont\,  filing  of 
petitions  and  applications  ano  agency 
statements  of  organization  and  tunctions  are 
examples  of  documents  appeanng  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

August  16.  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
rollection  requirement(s)  to  0MB  for 
rf  view  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
f'ublu:  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification  Comments  should  be 
addressed  to  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Washington.  DC  20503  and  to 
Department  Clearance  Officer,  USDA, 
OCIO,  Mail  Stop  7602.  Washington,  DC 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Food  and  Consumer  Service 

Title:  Food  Stamp  Program  Store 
Application(s) 

Summary:  The  Food  Stamp  Act  of 
1977,  as  amended,  requires  that  the 
Agency  determine  the  eligibility  of  firms 
and  specified  programs  to  accept  and 
redeem  food  stamp  benefits  and  to 
monitor  them  for  compliance  and 
continued  eligibility. 

Need  and  Use  of  the  Information: 
This  information  is  used  for 
determining  a  firm's  eligibility  for 
participation  in  the  program,  program 
administration,  compliance  monitoring 
and  investigations  and  for  sanctioning 
stores  found  to  be  violating  the  program. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  80,613. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  18,347. 


Title:  Federal  Collection  Methods  for 
Food  Stamp  Program  Recipient  Claims. 

Summary:  This  Program  is  designed 
to  help  collect  debts  owed  for 
overissued  food  stamp  benefits. 

Need  and  Use  of  the  Information: 
Data  is  needed  to  assure  unpaid  claims 
are  properly  noted  and  efforts  to  collect 
monies  are  valid. 

Description  of  Respondents: 
Individuals  or  households;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  327,552. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly;  Weekly;  Annually. 

Total  Burden  Hours:  72,862. 

Title:  Study  of  Direct  Certification. 

Summary:  Study  will  collect 
nationally  representative  data  on  the 
status  of  direct  certification  usage  and 
assess  multiple  aspects  of  it. 
Respondents  will  be  state  and  local 
entities  involved  with  the  National 
School  Lunch  Program. 

Need  and  Use  of  the  Information: 
Data  will  be  used  to  inform  officials  on 
how  direct  certification  is  being 
implemented  nationally,  what  seems  to 
work  best  in  various  settings,  the 
programmatic  and/or  cost  savings 
resulting  from  direct  certification,  and 
the  effect  of  direct  certification  on 
student  eligibility  and  participation  in 
the  National  School  Lunch  Program. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  1,376. 

Frequency  of  Responses:  Reporting: 
One-time  only. 

Total  Burden  Hours:  2,307. 

Forest  Service 

Title:  Application  for  Prospecting 
Permit. 

Summary:  Application  information  is 
collected  to  ensiue  that  a  complete, 
concise  description  of  the  proposed 
geophysical  activity  is  obtained  and 
thereby  ensure  timely  and  effective 
review  and  decision-making  in  full 
compUance  with  the  National 
Environmental  PoUcy  Act  and  other 
requirements  given  in  the  National 
Forest  Managemenf  Act  of  1976. 

Need  and  Use  of  the  Information:  The 
information  is  used  by  the  issuing  office 
to  ensiue  a  thorough  accurate  and 
timely  review  of  the  proposed  plan  of 
operations. 


Description  of  Respondents:  Business 
or  other  for-profit;  Non-for-profit 
institutions. 

Number  of  Respondents:  70. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  18. 

Rural  Housing  Service 

Title:  7  CFR  1944-1,  "Self-Help 
Technical  Assistance  Grants". 

Summary-.  Information  is  collected 
from  non-profit  organizations  who  want 
to  develop  a  Self-Help  program  m  their 
area  to  increase  the  availability  of 
affordable  housing. 

Need  and  Use  of  the  Information: 
This  information  is  needed  by  the  Rural 
Housing  Service  to  determine  if  the 
organization  is  capable  of  successfully 
carrying  ou#lhe  requirements  of  the 
Self-Help  program. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Non-for- 
profit  institutions. 

Number  of  Respondents:  100 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Quarterly, 
Monthly,  Annually. 

Total  Burden  Hours:  2,640. 

Farm  Service  Agency 

Title:  CCC  Conservation  Contract. 

Summary:  These  requirements  are  for 
the  Environmental  Quality  Incentives 
Program,  the  Wildlife  Habitat  Incentives 
Program  and  the  Farmland  Protection 
Program. 

Need  and  Use  of  the  Information: 
Eligible  land  owners  may  apply  for 
financial  assistance.  The  agreement  or 
contract  must  include  a  conservation 
plan.  Federal  cost  share  payments  may 
be  made  to  the  land  user  upon 
successful  application  of  the 
conservation  treatment. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  Respondents:  27,500. 

Frequency  of  Responses:  Reporting: 
One  time  only. 

Total  Burden  Hours:  43,450. 

Emergency  processing  of  this 
submission  has  been  requested  by 
August  16,  1996. 

Agricultural  Marketing  Service 

Title:  Provisions  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  Handled  by  Persons  not  Subject 
to  the  Peanut  Marketing  Agreement. 

Summary:  Pubhc  Law  101-220 
amended  the  Agricultural  Agreement 
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Act  of  1937  to  require  all  peanuts 
handled  by  persons  who  have  not 
entered  into  the  Peanut  Marketing 
Agreement  to  be  subject  to  the  same 
quality  and  inspection  requirements  as 
are  in  effect  under  the  agreement. 

iVeed  and  Use  of  the  Information:  The 
information  is  used  to  verify  compliance 
with  inspection,  quality  and  disposition 
requirements.  This  insures  that  only 
wholesome  peanuts  of  good  quality 
enter  edible  market  channels. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  45. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly;  Mon^ly. 

Total  Burden  Hours:  591. 

Rural  Housing  Service 

Title:  7  CFR— 1944-B,  Housing 
Application  Packing  Grants. 

Summary:  The  Rural  Housing  Service 
make  grants  to  private  and  public  non- 
profit organizations  and  State  and  local 
governments  to  package  housing 
applications  in  colonies  and  designated 
counties. 

Need  and  Use  of  the  Information:  The 
information  collected  is  necessary  to 
assure  the  organizations  participating  in 
this  program  are  eligible  entities  and 
have  participated  in  application 
packaging. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  900. 

Foreign  Agricultural  Services 

Title:  Sugar  to  be  Imported  and  Re- 
exported in  Refined  Form  or  in  Sugar 
Containing  Products  or  Used  for  the 
Production  of  Polyhydric  Alcohol. 

Summary:  The  proposed  regulations 
revise  current  regulations  to  conform 
them  to  our  obligation  under  the  North 
American  Free  Trade  Agreement  and  to 
implement  changes  arising  out  of  the 
adoption  of  the  Uruguay  Round 
Agreement  Implementation  Act. 

Need  and  Use  of  the  Information:  The 
Licensing  Authority  vdll  use  this 
•  information  to  determine  whether  the 
equivalent  quantity  of  sugar  entered  will 
be  exported  by  the  entering  company  or 
by  a  manufacturer  or  sugar  containing 
products  or  used  for  the  production  of 
Polyhydric  alcohol.  Without  this 
information  the  Licensing  Authority 
would  be  unable  to  identify  who  would 
be  responsible  for  exporting  or  using 
entered  sugar. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households. 


Number  of  Respondents:  220. 

Frequency  of  Responses:  Reporting: 
Quarterly. 

Total  Burden  Hours:  3,866. 

Title:  Regulations  covering  CCC's 
Export  Credit  Guarantee  Program  (GSM- 
102)  &  CCC's  Intermediate  Export  Credit 
Guarantee  Program  (GSM-103). 

Summary:  The  GSM-102  and  GSM- 
103  programs  of  the  Commodity  Credit 
Corporation  (CCC)  were  developed  to 
expand  U.S.  exports  by  making 
available  export  credit  guarantees  to 
encourage  U.S.  private  sector  financing 
of  foreign  purchases  of  U.S.  agricultural 
commodities  on  credit  terms. 

Need  and  Use  of  the  Information: 
Collection  of  information  is  required  in 
order  to  become  an  eUgible  participant 
in  the  program. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  365. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  Occasion. 

Total  Burden  Hours:  6,499. 

Agricultural  Marketing  Service 

Title:  Handling  of  Oranges,  Grapefruit, 
Tangerines,  and  Tangelos  Grown  in 
Florida — Addendum. 

Summary:  Marketing  Order  No.  905 
authorizes  the  regulation  a  certain 
agricultural  commodities  for  the 
purpose  of  providing  orderly  marketing 
conditions  in  interstate  commerce  and 
to  improve  return  to  growers.  Currently 
the  Agricultural  Marketing  Service  is 
considering  a  proposal  to  limit  the 
volume  of  small  Florida  red  seedless 
grapefrmt.  If  this  proposal  is 
implemented,  new  information 
collection  would  be  required. 

Need  and  Use  of  the  Information:  To 
ensure  compliance  with  volume 
regulation  of  red  seedless  grapefruit  that 
would  provide  the  Florida  citrus 
industry  and  the  Department  of 
Agriculture  with  important  information 
to  ensure  fair  regulation  within  the 
industry. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  1,176. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  Occasion; 
Weekly. 

Total  Burden  Hours:  204. 

Food  and  Consumer  Service 

Title:  Disaster  Food  Stamp  Program. 

Summary:  The  Food  Stamp  Act 
provides  that  program  assistance  be 
provided  to  all  disaster-affected 
households  who  make  application  and 
are  determined  eligible  for  such 
assistance. 

Need  and  Use  of  the  Information: 
This  information  is  needed  to  determine 


the  eligibility  of  households  applying 
for  disaster  food  stamp  assistance  and 
for  maintaining  records  regarding  the 
disaster  food  stamp  program. 

Description  of  Respondents:  State, 
Local,  or  TriBal  Govenunent; 
Individuals  or  households. 

Number  of  Respondents:  92,433. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  Occasion. 

Total  Burden  Hours:  51,132. 

Title:  Coupon  Account  and 
Destruction  Report. 

Summary:  The  Food  Stamp  Act  of 
1977  requires  an  appropriate  procedure 
for  determining  and  monitoring  the 
level  of  coupon  inventories  under  the 
control  of  issuance  agents  for  the 
purpose  of  maintaining  inventories  at 
proper  levels.  The  procedure  also 
involves  monitoring  coupon  deliveries, 
in-state  transfers  and  return  of  coupons 
to  inventory  and  exercising  control  over 
the  destruction  of  unusable  coupons. 

Need  and  Use  of  the  Information: 
This  collection  accounts  for  coupons 
received  as  payment  on  recipient  claims 
mutilated  or  improperly  manufactured 
old  series  coupons  for  exchange  and 
coupons  returned  for  miscellaneous 
reasons.  FCS-471  is  the  vehicle  that 
transmits  imusable  coupons  to  a 
destruction  point,  and  in  the 
docxmaentation  for  destroyed  coupons. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Federal 
Government. 

Number  of  Respondents:  10,276. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Monthly. 

Total  Burden  Hours:  40,331. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Application  for  Inspection  & 
Certification  of  Animal  Byproducts. 

Summary:  USDA  Veterinary  Services 
provide  export  certification  services  to 
U.S.  processors  desiring  to  qualify 
shipment  of  certain  animal  byproducts 
for  export  to  foreign  countries. 

Need  and  Use  of  the  Information: 
Without  proper  certification  importing 
countries  will  not  accept  products,  and 
applicant  would  be  imable  to  conduct 
business  with  that  coimtry. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  20. 

Frequency  of  Responses:  Reporting: 
On  Occasion. 

Total  Burden  Hours:  10.  ■ 

Forest  Service 

Title:  Commercial  Use  of  "Woodsy 
Owl"  Symbol. 

Summary:  Business  can  be  licensed  to 
use  the  "Woodsy  Owl"  symbol  for 
commercial  purposes. 
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Need  and  Use  of  the  Information: 
Information  is  needed  to  collect  royalty 
fees  and  to  gauge  effectiveness  of 
licenses  in  meeting  guaranteed  sales 
objectives. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  10. 

Frequencey  of  Responses: 
Recordkeeping;  Reporting:  Quarterly. 

Tota]  Burden  Hours:  60. 

.\nimal  and  Plant  Health  Inspection 
Service 

Title:  Scrapie  Flock  Certification, 
Animal  Identification,  and 
Indennnification  Procedures. 

Summary:  Legislation  allows  the 
Secretary  of  Agriculture  to  prevent, 
control  and  eliminate  domestic  diseases 
such  as  scrapie,  as  well  as  to  take  action 
to  prevent  and  to  mange  exotic  diseases 
such  as  hog  cholera,  and  African  swdne 
fever 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  assist  in 
disease  prevention. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,180. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  15.846. 

Title  Horse  Protection  Regulations. 

Summary:  The  information  collection 
certifies  and  licenses  designated 
qualified  persons  and  horse  industry 
organizations. 

Need  and  Use  of  the  Information:  The 
infonnation  provides  the  primary  means 
of  detacting  "sore"  horses  and 
eliminating  them  from  exhibition  or 
showing. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  650. 

Frequency  of  Responses: 
Recordkeeping.  Reporting:  Quarterly; 
Monthly;  .\rmually. 

Total' Burden  Hours:  7,195. 

Agricultural  Marketing  Service 

Title  insh  Potatoes  Grown  in 
Colorado — Marketing  Order  948. 

Summon,':  Marketing  Order  was 
designed  to  permit  regulation  of  certain 
agricultural  commodities  for  the 
purpose  of  providing  orderly  marketing 
conditions  in  interstate  commerce  and 
improving  returns  to  growers. 

Seed  and  Use  of  the  Information:  The 
infonnation  is  used  for  program 
compliance. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  592. 


Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Biennially;  Annually. 

Total  Burden  Hours:  578. 

Food  and  Consumer  Service 

Title:  Federal  Collection  Methods  for 
Food  Stamp  Program  Recipient  Claims. 

Summary:  This  Program  is  designed 
to  help  collect  money  owed  for 
overissued  food  stamp  benefits. 

Need  and  Use  of  the  Information: 
Data  is  needed  to  assure  unpaid  claims 
are  properly  noted  and  efforts  to  collect 
monies  are  valid. 

Description  of  Respondents: 
Individuals  or  household;  Federal 
Government;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  327,552. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly;  Quarterly;  Annually. 

Total  Burden  Hours:  72,862. 

Farm  Service  Agency 

Title:  Conservation  Reserve  Program 
(CRP),  7  CFR  Parts  704  and  1410. 

Summary:  The  Conservation  Reserve 
Program  [CRP]  regulations  set  forth  the 
basic  policies,  program  provisions,  and 
eligibility  requirements  for  owners  and 
operators  to  enter  into  and  carry  out 
long-term  CRP  contracts  with  financial 
and  technical  assistance  and  for  making 
cost-share  and  aimual  rental  payments 
under  the  program. 

Need  and  Use  of  the  Infonnation:  The 
information  is  needed  to  implement  and 
provide  program  benefits  under  the 
current  legislation. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  Respondents:  272,500. 

Frequency  of  Responses:  Reporting: 
On  occasion;  One-time  only. 

Total  Burden  Hours:  34,371. 

Emergency  Processing  of  This 
Submission  Has  Been  Requested  by: 
August  23, 1996. 
Larry  Roberaon, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  96-21390  Filed  8-21-96;  8:45  am) 
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Natural  Resources  Conservation 
Service 

Notice  of  Request  for  Nominations  for 

the  Task  Potcb  o"  Agricultural  Air 
Quality 

summary:  The  Secretary  of  Agriculture 
is  requesting  nominations  for  qualified 
persons  to  serve  as  members  of  the  Task 
Force  on  Agricultural  Air  Quality. 

DATES:  Nominations  must  be  received  in 
writing  or  reaffirmed  (see 


Supplementary  Information  section)  by 
September  23,  1996. 
ADDRESSES:  Send  written  nominations 
to  Chief  ,  Natural  Resources 
Conservation  Service,  USD  A.  P.O.  Box 
2890.  Washington.  DC.  20013 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Bluhm.  National  Agricultural 
Meteorologist,  NRCS,  (916)  752-1018. 

SUPPLEMENTARY  INFORMATION: 

Task  Force  Purpose 

,^s  required  by  Section  391  of  the 
Federal  .ALgriculture  Improvement  and 
Reform  .Act  (FAIR)  of  1996,  the  Chief  of 
the  Natural  Resources  Conservation 
Service  (NRCS)  shall  establish  a  task 
force  to  review  research  results  by  any 
Federal  .Agency  that  addresses  air 
quality  issues  related  to  agriculture  or 
agriculture  infastructure. 
Recommendations  from  the  Task  Force 
will  be  provided  to  the  Secretary  of 
Agriculture  for  guidance  on  aij  policy 
implementations.  NRCS  intends  to  meet 
all  requirements  of  the  Federal  Advisory 
Committee  .Act  (F.AC.A)  relative  to  this 
Task  Force. 

The  .Agricultural  Air  Quality  Task 
Force  will  review  any  policy 
recommendations  issued  by  any  federal 
agency  that  would  establish  controls 
over  farming  or  ranch  operations  in 
behalf  of  cleaner  air.  Specifically  the 
task  force  is  to  provide  insights  to 
potential  local  impacts  of  proposed 
pohcy  changes.  The  Task  Force  vrill: 

1.  Review  research  on  agricultural  air 
quality  supported  financially  and 
technically  by  any  federal  agency, 

2.  Base  recommendations  to  the 
Secretary  of  Agriculture  upon  sound 
scientific  findings  after  adequate  peer 
review  and  taking  into  account 
economic  feasibility, 

3.  Work  to  ensure  intergovernmental 
(Federal,  state,  and  local)  cooperation  to 
establish  policy  for  agriculture  air 
quality  and  to  avoid  duplication, 

4.  To  the  extent  practical,  assist  any 
federal  agency  to  correct  their  erroneous 
data  with  respect  to  agnculture  air 
quality. 

Task  Force  Membership 

The  Task  Force  will  be  made  up  of       . 
United  States  citizens.  The  Task  Force 
will  be  composed  of: 

1 .  Individuals  with  expertise  in 
agricultural  air  quality  and/or 
agricultural  production. 

2,  Individuals  representing  regional 
concerns 

3.  Representatives  of  institutions  with 
expertise  in  agricultural  air  quality 
impacts  on  human  health, 

4,  Five  representatives  from 
commodity  groups  having  expertise  in 
production  agriculture. 
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5.  Sijc  representatives  from  state  or 
local  agencies  having  expertise  in 
agriculture  and  air  quality. 

6.  An  atmospheric  scientist. 

Task  Force  nominations  must  be  in 
writing  and  provide  the  the  appropriate 
background  documents  required  by 
USDA  policy  Forms  are  available  from 
the  above  contact.  Previous  nominations 
should  consider  the  desirability  of 
updating  their  nominations  and  must 
provide  the  required  background 
disclosures  (AD-755)  to  reaffirm  their 
candidacy.  Service  as  a  member  of  the 
Task  Force  shall  not  constitute 
emplovinent  by,  or  the  holding  of  an 
office  of  the  United  States  for  the 
purpose  of  any  Federal  law. 

A  Task  Force  member  will  serve  for 
a  term  of  2  years,  except  that  members 
appointed  to  the  initial  Task  Force  shall 
serve,  proportionally  for  terms  of  1  and 
2  years,  as  determined  by  the  Chief  of 
NKCS.  No  individual  mav  ser\'p  more 
than  2  consecutive  2-year  terms  as  a 
member  of  the  Task  Force.  A  member  of 
the  Task  Force  shall  receive  no 
compensation  from  the  NRCS  for  the 
service  as  a  member  of  the  Task  Force 
except  as  described  below. 

While  away  from  home  or  regular 
place  of  business  of  a  member  of  the 
Task  Force,  the  member  will  be  eligible 
for  travel  expenses  paid  by  the  NRCS, 
including  per  diem  in  lieu  of 
subsistence,  at  the  same  rate  as  a  person 
empioved  intermittently  in  the 
government  service  is  allowed  under 
section  5703  of  title  5.  United  States 
code. 

Submitting  Nominations 

Nominations  should  be  typed  and 
should  include  the  followong: 

1.  A  brief  summary  of  no  more  than 
two  pages  explaining  the  nominee's 
suitability  to  serve  on  the  Agricultural 
Air  Quality  Task  Force. 

2.  Resume. 

3.  A  completed  copy  of  form  AD-755. 

4.  Send  nominations  to  the  address 
listed  earlier  in  this  section. 

5.  Nominations  are  due  post  marked 
no  later  than  30  days  after  the  date  of 
this  announcement. 
Richard  L.  Duesterhaus, 

Deputy  Chief.  Soil  Science  and  Resource 

Assessment. 

(FR  Doc  96-21467  Filed  &-21-96;  8:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANfTIES 

National  Endowment  for  the  Arts;  Arts 
in  Education  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisor)-  Panel  (ArtsEdge 
Section)  to  the  National  Council  on  the 
Arts  will  meet  on  August  23,  1996  from 
3:00  p.m.  to  4:00  p.m.  The  panel  will 
meet  in  Room  M-07,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW,  Washington,  DC  20506. 

This  meeting  is  for  tne  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  infonnation 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  Jime 
22. 1995,  these  sessions  will  be  closed 
to  the  pubUc  pursuant  to  subsections 
(c)(4),  (6)  of  section  552b  of  Title  5, 
United  States  Code. 

Further  information  writh  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
(202)  682-5691. 

Dated:  August  14, 1996. 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  National  Endowment  for 
the  Arts. 

[FR  Doc  96-21395  Filed  8-21-96;  8:45  am] 

Bil-UNG  COOE  7537-01-M 


National  Endowment  for  the  Arts; 
National  Council  on  the  Arts  I28th 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  September  6,  1996  from  9:15 
a.m.  to  4:30  p.m..  in  Room  M-09  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
pubhc.  The  swearing  in  and 
introduction  of  new  coimcil  members 
will  take  place  at  the  opening  of  the 
meeting,  followed  by  an  address  by 
Attorney  General,  Janet  Reno.  Other 
topics  of  discussion  will  include  a 
Congressional  Update,  the  FY  98 
Budget,  and  the  Council  Letter 
Committee  Report.  The  Division 
Coordinators  wall  present  an  overview 
of  the  apphcations,  which  will  be 
followed  by  application  review  and  a 


report  on  the  American  Canvas 
meetings.  Year  end  updates  will  be 
presented  by  the  Deputy  Chairman  for 
Grants  and  Partnership,  the  Deputy 
Chairman  for  Management  and  Budget, 
and  the  Director  of  PoUcy,  Research  and 
Technology. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Council  to 
discuss  non-pubUc  commercial  or 
financial  information  of  intrinsic  value, 
the  Council  will  go  into  closed  session 
pursuant  to  subsection  (c)(4)  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  party  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  pubhc.  If 
you  need  special  accommodations  due 
to  a  disabihty,  please  contact  the  Office 
of  AccessAbihty,  National  Endowment 
for  the  Arts,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506,  202/682- 
5532,  TTY-TDD  202/682-5429,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications,  National 
Endowrment  for  the  Arts,  Washington, 
DC  20506,  at  202/682-5570. 

Dated:  August  15.  1996. 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  Office  of  Guidelines  and 
Panel  Operations. 

{FR  Doc  96-21396  Filed  8-21-96;  8:45  am) 
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Combined  Arts  Advisory  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel 
(Heritage  &  Preservation  Section)  to  the 
National  Coimcil  on  the  Arts  will  be 
held  on  September  9-12, 1996.  The 
meeting  vdll  be  held  from  9:00  a.m.  to 
6:00  p.m.  on  September  9;  from  9:00 
a.m.  to  7:00  p.m.  on  September  10;  from 
9:00  a.m.  to  5:00  p.m.  on  September  11; 
and  from  9:00  a.m.  to  4:00  p.m.  on 
September  12.  This  meeting  will  be  held 
in  Room  716,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  from  2:00  p.m.  to  4:00  p.m. 
on  September  12  for  a  discussion  of 
guidelines  and  pohcy  related  issues. 
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The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  6:00  p.m.  on 
September  9;  from  9:00  a.m.  to  7:00  p.m. 
on  September  10.  from  9:00  a.m.  to  5:00 
p.m.  on  September  1 1:  and  from  9:00 
a.m.  to  2:00  p.m  on  September  12  are 
for  the  purpose  uf  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determmation  of  the  Chairman  of  June 
22.  1995,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 
(4),  (6)  and  (9KB)  of  section  552b  of  Title 
5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts.  Washington,  DC  20506,  or  call 
(202)682-5691. 

Dated:  August  16,  1996. 

Kathy  Plowitz-Worden, 

Panel  Coordinator.  National  Endowment  for 
the  Arts. 

(FR  Doc  96-21397  Filed  8-21-96;  8:45  am) 
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National  Endc^jf^^ent  for  the  Arts; 
Leadership  InrtTatlves  Advisory 
Meeting 

Pursuant  to  Section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 
(Millenium  Section)  to  the  National 
Coimcil  on  the  Arts  will  be  held  on 
August  22,  from  3:30  p.m.  to  5:00  p.m. 
This  meeting  will  be  held  in  Room  716, 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  .-Kct  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants. 

In  accordance  with  the  determination 
of  the  Chairman  of  June  22,  1995,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4),  (6)  and 
9(B)  of  section  552b  of  Title  5,  United 
States  Code 

Further  information  vnth  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Panel 
Coordinator.  National  Endowrment  for 
the  Arts.  Washington,  DC  20506,  or  call 
(202) 682-5691. 


Dated:  August  16, 1996. 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  Nationa]  Endowment  for 
the  Arts. 

[FR  Doc.  96-21394  Filed  8-21-96;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  ot  Public  Meeting 
of  the  Texas  Advisory  Committee 

Notice  is  nereoy  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Texas 
Advisory  Committee  to  the  Commission 
will  convene  at  1  p.m.  and  adjourn  at 
4  p.m.  on  Friday,  September  20,  1996, 
at  the  Crown  Plaza  St.  Anthony  Hotel, 
300  East  Travis  Street,  San  Antonio, 
Texas  78205.  The  purpose  of  the 
meeting  is  to  discuss  civil  rights  issues 
and  plan  project  activity  for  the  coming 
year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Adolfo  Canales, 
214-653-6779  or  Philip  Montez, 
Director  of  the  Western  Regional  Office, 
213-894-3437  (TDD  213-894-3435). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  14, 1996. 
Carol-Lee  Hurley, 

Chief,  Regiona]  Programs  Coordination  Unit. 
[FR  Doc.  96-21420  Filed  8-21-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  and  Instrumentation 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

A  meeting  of  the  Sensors  and 
Instrumentation  Technical  Advisory 
Committee  v>dll  be  held  September  20, 
1996,  9:00  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  1617M-2, 14th 
Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 


applicable  to  sensors  and 
instrumentation  equipment  and 
technology 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Discussion  of  Export 
.'\dmmistration  Regulations  reform. 

3  Presentation  on  Foreign  Pohcy 
Report. 

4  Update  on  licensing  processing 
Executive  Order. 

5.  Update  on  the  Nuclear  Supphers 
Group. 

6.  Update  on  the  Missile  Technology 
Control  Regime 

7  Presentation  on  The  Wassenaar 
Arrangement 

8.  Report  on  the  status  of  the  Export 
Administration  .\ct. 

9.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 

Ms.  Lee  Ann  Carpenter,  OAS/EA/BXA— 
Room  3886C,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  December  13, 1995, 
pursuant  to  section  lOfd)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  m  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  {a)(l)  and  (a)(3),  of  the 
Federal  .Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
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Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated  August  16,  1996. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
[PR  Doc.  96-21355  Filed  8-21-96;  8:45  am] 

BILUNG  COOe  3S10-OT-M 

International  Trade  Administration 

[A-557-805] 

Extruded  Rubber  Thread  From 
Malaysia;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limits  for  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  .^dInini8t^ation, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  e.xtending  the  time 
limits  of  the  prehminary  and  final 
results  of  the  third  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia.  The 
review  covers  the  period  October  1, 
1994  through  September  30,  1995. 

EFFECTIVE  DATE:  August  22,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Thomas  F.  Futtner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  telephone: 
(202)  482-4740  or  (202)  482-3814. 
respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  e.xtending  the  time 
limits  for  the  preliminary  results  until 
November  27,  1996,  and  the  final  results 
until  180  days  after  pubhcation  of  the 
preliminary  results  of  review,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  .Agreements  Act. 
(See  Memorandum  to  the  file  dated  July 
22. 1996.) 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 


Dated   luiv  24   1996 
ieffrey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

[FR  Doc  96-21462  Filed  8-21-96;  8:45  am) 

BILLING  COOE  351&-OS-M 

[A-56O-«01] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Melamine  Institutional  Dtnnerware 
Products  From  Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
DavKJ  i  (kiidberger.  Everett  i^elly,  or 
Barbara  Wojcik-Betancourt,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW  ,  Washington,  DC  20230; 
telephone:  (202)  482-4136,  (202)  482- 
4194,  or  (202)  482-0629,  respectively. 

The  Applicable  Statute 

Unless  oltierwise  mdicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  p^ov^slons  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  C'URAA"). 

Preluninary  Determination 

We  prehminarily  determine  that 
melamine  institutional  dinnerware 
products  ("MIDPs")  from  Indonesia  are 
being,  or  are  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Melamine  Institutional  Dinnerware 
Products  from  Indonesia,  Taiwan  and 
the  People's  Republic  of  China  (61  FR 
8039,  March  1,  1996),  the  following 
events  have  occurred: 

On  March  22, 1996,  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  Nos.  731-TA-741,  -742, 
and  -743). 

On  April  15, 1996,  the  Department 
issued  an  antidumping  duty 
questionnaire  to  the  following 
companies  identified  by  petitioners  or 


by  the  U.S.  embassy  in  Indonesia  as 
possible  exporters  of  the  sub)ect 
merchandise:  P.T.  Multi  Raya  Indah 
Abadi  ("Multiraya").  P.T.  Meiwa 
Indonesia  ("Meiwa"),  P.T.  Mayer 
Crocodile,  and  P.T.  Impack  Pratama. 
The  questionnaire  is  divided  into  four 
sections.  Section  A  requests  general 
information  concerning  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Sections  B  and  C  request  home  market 
sales  listings  and  U.S.  sales  listings, 
respectively.  Section  D  requests 
information  on  the  cost  of  production 
("COP")  of  the  foreign  like  product  and 
constructed  value  ("CV")  of  the  subject 
merchandise. 

On  April  24, 1996,  Meiwa  advised  the 
Department  in  a  fax  that  it  neither 
produces  nor  exports  the  subject 
merchandise.  In  a  letter  dated  May  23, 
1996,  Impack  Pratama  stated  it  does  not 
manufacture  the  subject  merchandise. 
Multiraya  filed  a  timely  questionnaire 
response  in  this  investigation  (see 
below).  P.  T.  Mayer  Crocodile  did  not 
respond  to  the  Department's 
questionnaire. 

On  May  30,  1996,  petitioner,  the 
American  Melamine  Institutional 
Tableware  Association  ("AMTTA"), 
alleged  that  Multiraya  had  made  sales  in 
the  home  market  at  prices  that  were 
below  COP.  pursuant  to  section  773(b) 
of  the  Act.  As  a  result,  the  Department 
began  a  COP  investigation  on  Jime  11. 
1996  (see  June  11,  1996,  memorandum 
from  MIDP  team  to  Gary  Taverman, 
Acting  Office  Director.  Office  of 
Antidumping  Investigations), 

On  Jime  6, 1996,  the  Department 
postponed  the  prehminary 
determination  of  this  investigation  and 
the  companion  investigations  on 
melamine  dinnerware  products  from  the 
People's  Repubhc  of  China  and  Taiwan 
xmtil  August  14,  1996,  in  accordance 
with  section  733(c)(1)(B)  of  die  Act  (61 
FR30219,  June  14,  1996). 

Multiraya  submitted  its  questionnaire 
responses  in  May  and  June  1996.  We 
issued  a  supplemental  request  for 
information  in  June  and  received  the 
response  to  this  request  in  July  1996. 
Multiraya  submitted  additional 
information  supplementing  its  response 
during  July  1996. 

Petitioner  filed  comments  on 
Multiraya's  questionnaire  responses  in 
Jime,  July  and  August  1996. 

Postponement  of  Final  Determination 

On  August  5, 1996,  Multiraya 
requested  that,  pursuant  to  section 
735(a)(2)(A)  of  the  Act,  in  the  event  of 
an  affirmative  preliminary 


43334 


Federal  Register  /  Vol.  61,  No.  164  /  Thursday,  August  22,  1996  /  Notices 


UMI 


determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  publication  of  the 
affirmative  preliminary  determination 
in  the  Federal  Register.  In  accordance 
with  19  CFR  353.20(b).  inasmuch  as  our 
preliminary  determination  is 
affirmative.  Multiraya  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  we  are  not 
aware  of  the  existence  of  any 
compelling  reasons  for  denying  the 
request,  we  are  granting  Multiraya's 
request  and  postponing  the  final 
determination.  Suspension  of 
liquidation  will  be  extended 
accordingly  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Japan  (61  PR  8029.  March  1. 1996). 

Scope  of  Investigation 

This  investigation  covers  all  items  of 
dinnerware  {e.g..  plates,  cups,  saucers, 
bowls,  creamers,  gravy  boats,  serving 
dishes,  platters,  and  trays)  that  contain 
at  least  50  percent  melamine  by  weight 
and  have  a  minimum  wall  thickness  of 
0.08  inch  This  merchandise  is 
classifiable  under  subheadings 
3924  10.20,  3924  10  30.  and  3924.10.50 
of  the  Harmonized  Tanff  Schedule  of 
the  United  States  CHTSUS").  Excluded 
from  the  scope  of  investigation  are 
flatware  products  (e.g.,  knives,  forks, 
and  spoons). 

•Mthough  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1,  1995,  through  December  31, 
1995. 

Fair  Value  Comparisons 

A.f.T.  Mayer  Crocodile 

We  did  not  receive  a  response  to  our 
questionnaire  from  P.T.  Mayer 
Crocodile.  Section  776(a)(2)  of  the  Act 
provides  that  if  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department,  fails  to 
provide  such  information  in  a  timely 
manner  and  in  the  form  requested, 
significantly  impedes  a  proceeding,  or 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination.  Because  P.T.  Mayer 
Crocodile  failed  to  submit  the 
information  that  the  Department 
specifically  requested,  we  must  base  our 


determination  for  that  company  on  the 
facts  available. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  The  Department  has 
determined  that,  in  selecting  from 
among  the  facts  otherwise  available,  an 
adverse  inference  is  warranted 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
accompanying  the  URAA.  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Sess.  (1994) 
(hereinafter,  the  "SAA"),  states  that  the 
petition  is  "secondary  information  '  and 
that  "corroborate"  means  to  determine 
that  the  information  used  has  probative 
value.  See  SAA  at  870. 

In  this  proceeding,  we  considered  the 
petition  as  the  most  appropriate 
information  on  the  record  to  form  the 
basis  for  a  dimiping  calculation  for  this 
uncoorperative  respondent,  hi 
accordance  with  section  776(c)  of  the 
Act,  we  attempted  to  corroborate  the 
data  contained  in  the  petition. 
Specifically,  the  petitioner  based  both 
the  export  price  and  normal  value  in  the 
p)etition  on  Multiraya's  ex-factory  prices 
for  nine-inch  plates  obtained  from  a 
market  research  report.  We  compared 
the  petitioner's  submitted  price  data  to 
actual  prices  reported  in  Multiriya's 
questionnaire  response  for  products  of 
the  same  size  and  shape.  We  found  the 
Multiraya  normal  value  data  from  the 
market  research  report  to  be  consistent 
with  normal  value  data  in  Multiraya's 
questionnaire  response.  Thus,  we 
consider  the  normal  value  data  in  the 
petition  to  have  been  corroborated  and 
will  therefore  utilize  such  data  in  our 
margin  calculation  for  P.T.  Mayer 
Crocodile.  We  did  not,  however, 
consider  the  export  price  from  the 
petition  to  be  corroborated  because  the 
Multiraya  export  price  data  in  the 
market  research  report  was  substantially 
different  that  the  actual  data  reported  by 
Multiraya  in  its  questionnaire  response. 
Therefore,  we  have  not  used  the  export 
price  in  the  petition. 

In  selecting  from  among  the  facts 
otherwise  available  with  regard  to 
export  price,  we  have  used  the  lowest 
ex-factory  export  price  reported  by 
Multiraya  for  a  nine-inch  plate.  We 
•  foxmd  this  information  to  be  sufficiently 
adverse  to  effectuate  the  purpose  of  the 
statute,  and  we  also  note  that  the 


number  of  EP  sales  to  select  from  was 
small.  We  compared  that  export  price  to 
the  ex- factory  normal  value  used  in  the 
petition  in  order  to  calculate  a  margin 
for  P.  T.  Mayer  Crocodile.  This 
methodology  is,  of  course,  subject  to 
Multiraya's  verification  results. 

B.  Multiraya 

To  determine  whether  Multiraya's 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  export  price 
("EP")  to  the  Normal  Value  ("NV"),  as 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d)(l)(A)(i),  we  compared  POI- 
wide  weighted-average  EPs  to  weighted- 
average  ^fVs.  In  determining  averaging 
groups  for  comparison  purposes,  we 
considered  the  appropriateness  of  such 
factors  as  physical  characteristics  and 
level  of  trade. 

(i)  Physical  Characteristics 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  ail  products 
covered  by  the  description  in  the 
"Scope  of  Investigation  '  section  of  this 
notice,  above,  produced  in  Indonesia  by 
Multiraya  and  sold  in  the  home  market 
during  the  POI,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  the 
Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (hsted  in  order  of  preference): 
shape  type  (i.e..  flat,  e.g.,  plates,  trays, 
saucers,  etc.;  or  container,  e.g..  bowls, 
cups,  etc.),  specific  shape,  diameter 
(where  applicable),  length  (where 
applicable),  capacity  (where  applicable), 
thickness,  design  (i.e.,  whether  or  not  a 
design  is  stamped  into  the  piece),  and 
glazing  (i.e.,  where  a  design  is  present, 
whether  or  not  it  is  also  glazed).  See 
also  Model  Match  Methodology  for  the 
Preliminary  Determinations 
memorandum  from  MIDP  team  to  Louis 
Apple,  Acting  Office  Director,  dated 
August  12,  1996. 

(ii)  Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA  at  829-831, 
to  the  extent  practicable,  the 
Department  will  calculate  normal  values 
based  on  sales  at  the  same  level  of  trade 
as  the  U.S.  sales.  When  the  Department 
is  unable  to  find  sales  in  the  comparison 
market  at  the  same  level  of  trade  as  the 
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U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  different  levels  of  trade.  See, 
also.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Pasta 
from  Italy  (61  FR  30326,  June  14, 1996) 
{"Pasta  from  Italy"). 

In  accOTdance  with  section 
773(a)(7)(A),  if  sales  at  different  levels  of 
trade  are  compared,  the  Department  will 
adjust  the  normal  value  to  account  for 
the  difference  in  level  of  trade  if  two 
conditions  are  met.  First,  there  must  be 
differences  between  the  actual  selling 
functions  performed  by  the  seller  at  the 
level  of  trade  of  the  U.S.  sale  and  the 
level  of  trade  of  the  normal  value  sale. 
Second,  the  difference  must  affect  price 
comparability  as  evidenced  bv  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  normal  value  is 
determined. 

In  its  questionnaire  responses, 
Multiraya  did  not  specifically  identify 
levels  of  trade  based  on  its  selling 
activities  by  customer  categories  within 
each  market  In  order  to  mdependentlv 
confirm  the  absence  of  separate  levels  of 
trade  within  or  between  the  U.S.  and 
home  markets,  we  examined  Multirava's 
questionnaire  responses  for  indications 
that  Multirayas  function  as  a  seller 
differed  among  customer  categories. 
Pursuant  to  section  773(a)(l)(B)(i)  of  the 
Act,  and  the  SA_.A  at  8«7.  m  identifying 
levels  of  trade  for  directly  observed  (i.e., 
not  constructed)  export  price  and 
normal  values  sales,  we  considered  the 
selling  functions  reflected  in  the  starting 
price,  before  any  adjustments  Where 
possible,  we  further  e.xamined  whether 
each  selling  function  was  performed  on 
a  substantial  portion  of  sales.  {See 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments.  (61  FR 
7303,  7348.  February  27,  1996)) 
("Proposed  Reeulations"). 

Multiraya  sold  to  a  single  customer  in 
the  U.S.  market.  In  the  home  market. 
Multiraya  sold  only  to  one  category  of 
customer  and  performed  the  same 
selling  functions  between  sales  to  the 
home  market  customers  Thus,  our 
analysis  of  the  questionnaire  response 
leads  us  to  conclude  that  sales  within 
each  market  are  not  made  at  different 
levels  of  trade  Accordingly,  we 
preliminarily  find  that  no  level  of  trade 
differences  exist  between  any  sales  in- 
either  the  home  market  or  the  U.S. 
market.  Therefore,  all  price  comparisons 
are  at  the  same  level  of  trade  and  an 
adjustment  pursuant  to  section 
773(a)(7)(A)  is  unwarranted. 

Export  Price 

We  calculated  EP,  in  accordance  with 
subsections  772  (a)  and  (c)  of  the  Act, 


where  the  subject  merchandise  was  sold 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  use  of  constructed 
export  price  ("CaEP")  was  not  otherwise 
warnmted  based  on  the  facts  of  record. 

We  have  preliminarily  rejected 
petitioner's  request  that  CEP  be  used 
because  we  do  not  find  the  record  to 
indicate  that  the  sole  U.S.  importer  and 
Multiraya  are  affihated  parties.  Section 
771(33)(G)  of  the  Act  provides,  inter 
alia,  that  parties  will  be  considered 
affihated  when  one  controls  the  other.  A 
person  controls  another  person  "if  the 
person  is  legally  or  operationally  in  a 
position  to  exercise  restraint  or 
direction  over  the  other  person."  The 
SAA  further  states  that  a  company  may 
be  in  a  position  to  exercise  restraint  or 
direction  through,  among  other  things, 
"close  suppUer  relationships  in  which 
the  supplier  or  buyer  becomes  reliant 
upon  the  other." 

Pursuant  to  section  771(33)  of  the  Act, 
we  reviewed  Multiraya's  relationship 
with  its  U.S.  importer  and  have 
determined,  subject  to  verification,  that 
petitioner's  claim  is  unwarranted.  The 
evidence  indicates  that  there  is  no 
corporate  or  familial  relationship 
between  the  two  companies.  Multiraya 
reported  in  its  questionnaire  response 
that  it  negotiated  prices  vsdth  the 
importer,  that  the  importer  is  free  to 
purchase  MIDP  from  sources  other  than 
Multiraya  (and  has  done  so),  and  that 
Multiraya  is  free  to  sell  to  any  customer 
in  the  United  States.  Therefore,  we  have 
preliminarily  determined  that  Multiraya 
and  the  U.S.  imponer  are  not  affiliated. 

For  Multiraya,  we  calculated  EP  based 
on  packed,  ex- works.  FOB  ("free  on 
board")  port  to  an  unaffiliated  customer 
in  the  United  States  Where  appropriate, 
we  made  deductions  from  the  starting 
price  (gross  unit  price)  for  foreign 
inland  freight  expenses,  which  include 
foreign  brokerage  and  handUng.  In 
accordance  with  section  772(c)(1)(B),  we 
added  amounts  for  import  duties 
imposed  on  imported  materials  and 
rebated  upon  export  of  the  subject 
merchandise  ("duty  drawback"). 

Multiraya  reported  that  it  did  not 
borrow  in  U.S.  dollars  dxiring  the  POI. 
In  accordance  with  the  Department's 
questionnaire  instructions  and  practice 
(see.  e.g..  Pasta  from  Italy),  Multiraya 
calculated  its  reported  U.S.  imputed 
credit  expense  using  the  average  short- 
term  interest  rate  [i.e.,  "prime  rate")  in 
the  United  States  during  the  POI,  as 
published  by  the  International  Monetary 
Fund  in  International  Financial 
Statistics,  for  purposes  of  making 
circumstance  of  sale  adjustment  for  this 
expense. 


Multiraya  reported  that  it  pays  an 
excise  tax  on  imported  melamine 
powder — a  material  that  Multiraya 
reports  is  not  produced  in  Indonesia — 
and  then  receives  a  corporate  income 
tax  credit  equal  to  the  amoimt  of  the 
excise  tax  paid  on  the  imported 
melamine  powder  content  of  the 
exported  subject  merchandise.  As  such. 
Multiraya  claims  that  this  tax  credit 
constitutes  a  duty  drawback  under 
section  772(c)(1)(B).  The  information 
currently  on  the  record  supports 
Multiraya's  claim  and  we  have  included 
this  adjustment  in  our  EP  calculation. 
We  will,  however,  examine  this  claim 
further  at  verification. 

Normal  Value 

Cost  of  Production  Analysis 

As  noted  in  the  "Case  History" 
section  of  this  notice  above,  based  on 
the  petitioner's  allegations,  the 
Department  found  reasonable  grounds 
to  beheve  or  suspect  that  Multiraya 
made  sales  in  the  home  market  at  prices 
below  the  cost  of  producing  the 
merchandise.  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  Multiraya  made 
home  market  sales  during  the  POI  at 
prices  below  the  COP  within  the 
meaning  of  section  773(b)  of  the  Act. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Multiraya's  reported  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  general  and  administrative 
expenses  ("G&A")  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act. 

B.  Test  of  Home  Market  Prices 

We  used  the  respondent's  adjusted 
weighted-average  COP  for  the  POI.  We 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  below-cost  prices  within  an 
extended  period  of  time  in  substantial 
quantities,  and  were  not  at  prices  which 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
applicable  movement  charges  and  direct 
selUng  expenses.  We  did  not  deduct 
indirect  selling  expenses  from  the  home 
market  price  because  these  expenses 
were  included  in  the  G&A  portion  of 
COP. 
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C  Results  of  COP  Test 

In  determining  whether  to  disregard , 
nome-market  sales  made  at  prices  below 
COP,  we  examine  (1)  whether,  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities  and 
(21  whether  such  sales  were  made  at 
prices  which  permitted  the  recovery  of 
all  costs  withm  a  reasonable  period  of 
time  in  the  normal  course  of  trade. 
Where  less  than  20  percent  (by  quantity) 
of  a  respondent  s  sales  of  a  given 
product  were  at  prices  less  than  the 
COP.  we  do  not  disregard  any  below- 
cost  sales  of  that  product.  Where  20 
percent  (bv  quantity)  or  more  of  a 
respondent  s  sales  of  a  given  product 
during  the  POl  were  at  prices  less  than 
the  COP.  we  determine  such  sales  to 
have  been  made  in  substantial 
quantities  within  an  extended  period; 
where  we  determine  that  such  sales 
were  also  not  made  at  prices  that  permit 
recoven.'  of  cost  within  a  reasonable 
period,  we  disregard  the  below-cost 
sales 

In  this  case,  we  found  that  some 
products  had  no  above-cost  sales 
available  for  matching  purposes. 
.Accordingly,  export  prices  that  would 
have  been  compared  to  home  market 
prices  for  these  models  were  instead 
compared  to  CV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  Multiraya's  cost  of  materials, 
fabrication,  selling,  general,  and 
administrative  expenses  ("SG&A"),  and 
profit,  plus  L'  S  packing  costs  as 
reported  in  the  U.S.  sales  database.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act.  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
We  calculated  Multiraya's  CV  based  on 
the  methodology  described  above  for  the 
calculation  of  COP.  For  selling 
expenses,  we  used  the  weighted-average 
home  market  selling  expenses. 

Adjustments  to  Prices 

We  calculated  NV  based  on  packed, 
delivered  prices  to  unaffiUated 
customers.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  discounts  and  inland 
freight.  In  addition,  where  appropriate, 
we  adjusted  for  differences  in 
circumstances  of  sale  for  imputed  credit 
expenses,  bank  charges  (U.S.  market), 
and  warranty  expenses  (home  market). 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 


the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act.  Where 
the  difference  in  merchandise 
adjustment  for  every  comparison 
product  exceeded  20  percent,  we  based 
NV  on  CV.  In  addition,  in  accordance 
with  section  773(a)(6)(B),  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs. 

Price  to  CV  Comparisons 

Where  we  compared  CV  to  export 
prices,  we  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  added  the 
weighted-average  U.S.  product-specific 
direct  selling  expenses  (where 
appropriate)  in  accordance  with  section 
773(a)(8)  of  the  Act. 

Currency  ConTersion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  oa  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
cturencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
estabUshed  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
exists,  we  substitute  the  benchmark  rate 
for  the  daily  rate,  in  accordance  with 
established  practice.  Further,  section 
773A(b)  directs  the  Department  to  allow 
a  60-day  adjustment  period  when  a 
ciurency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occurred  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  jwrcent  for  eight  consecutive 
weeks.  (For  an  explanation  of  this 
method,  see  Policy  Bulletin  96-1: 
Currency  Conversions  (61  FR  9434, 
March  8, 1996)).  Such  an  adjustment 
period  is  required  only  when  a  foreign 


CTurency  is  appreciating  against  the  U.S. 
dollar.  The  use  of  an  adjustment  period 
was  not  warranted  in  this  case  because 
the  Indonesian  rupiah  did  not  undergo 
a  sustained  movement,  nor  were  there 
currency  fluctuations  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify-  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Exnprter/manufacturer 

WeigtTted- 

average 

margin 

percentage 

P  T  Maver  Crocodile    

12.90 

P  T.  Multi  Raya  Indag  Atadi  

All  ottiers                              

5.24 
5.24 

Pursuant  to  section  733(d)(1)(A)  and 
section  735(c)(5)  of  the  Act,  the 
Department  has  not  included  zero  and 
de  minimis  weighted-average  dumping 
margins  and  margins  determined 
entirely  under  section  776  of  the  Act,  in 
the  calculation  of  the  "all  others" 
deposit /ate. 

rrC  Notification 

In  accordance  with  section  733(fl  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
davs  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
13,  1996,  and  rebuttal  briefs,  no  later 
than  November  20,  1996.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
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Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  vsith  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
November  26, 1996,  at  10.00  a.m.  in 
Room  1414  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  pubUshed 
pursuant  to  section  733(d)  of  the  Act. 

Dated:  August  14, 1996. 
JeSnsy  P.  Bialos, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-21463  Filed  8-21-96;  8:45  am] 

BILLING  CODE  3S1CMJ$-P 


[A-57a-844] 

Notice  of  Prelfminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Melamine  Institutional  Dinnerware 
Products  From  the  People  s  Republic 
of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  22.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wojcik-Betancourt,  Everett 
Kelly,  David  J.  Goldberger.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0629,  (202)  482- 
4194,  or  (202)  482-4136,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 


the  provisions  effective  January  1, 19S5, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uriiguay  Roimds 
Agreements  Act  ("URAA"). 

Preliminary  Determination 

We  preliminarily  determine  that 
melamine  institutional  dinnerware 
products  ("MIDPs")  from  the  People's 
Republic  of  China  ("PRC")  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (61  FR  8039,  March  1, 
1996)  the  foUovkdng  events  have 
occiured: 

On  March  22, 1996,  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  Nos.  731-TA-741,  -742, 
and  -743). 

On  March  8  and  29,  1996,  we  sent 
surveys  to  the  PRC's  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
( "MOFTEC")  and  to  the  China  Chamber 
of  Commerce  of  Metals,  Minerals,  and 
Chemicals  ("China  Chamber") 
requesting  the  identification  of 
producers  and  exporters,  and 
information  on  production  and  sales  of 
MIDPs  exported  to  the  United  States.  In 
April  we  received  responses  from  the 
PRC  government  identifying  the 
following  exporters  as  companies  who 
sold  the  subject  merchandise  diuing  the 
period  of  investigation  ("POI"). 

Shenzhen  Baon  District  Foreign  Economic 

Development  Corp. 
Shenzhen  Longang  District  Foreign  Economic 

Service  Corp. 
Guandong  Li^t  Industrial  Products  Import  & 

Export  Corp.  (hereinafter,  "Guandong") 
Xinjian  Foreign  Trade  Corp.  (hereinafter, 

"Xinjian  FTC") 
Shanghai  Foreign  Corp. 
Sam  Choan  Plastic  Co.  Ltd.  (hereinafter, 

"Sam  Choan") 
Nian  Jing  Koto  Melamine  Products  Company 

Ltd. 
Zhejiang  Melamine  Dinnerware  Company 

Ltd. 
Hui  Zhou  Ziao  Cheng  Plastic  Products  Co. 

Ltd. 
Shang  Hai  Jia  Da  Plastic  Products  Co.  Ltd. 
Dongguan  Wan  Chao  Melamine  Products  Co., 

Ltd. 
Shin  Lung  Melamine  Guangzhou  Co.,  Ltd. 
Dong  Cuan  Hotai  Plastic  Products  Company 

Ltd. 
Ji  Nan  Fortune  Long  Melamine  Products  Co. 

Ltd. 
Kunshan  Ever  Unison  Melamine  Products 

Co.  Ltd. 
Guang  Dong  Guan  Living  Products  Co.  Ltd. 


Tar  Hong  Melamine  Xiamen  Co.  Ltd. 

(hereinafter,  "Tar  Hong  Xiamen") 
Chen  Hao  (Xiamen)  Plastic  Industrial  Co.  Ltd. 

(hereinafter,  "Chen  Hao  Xiamen"),  and 
Gin  Harvest  Melamine  (Heyuan)  Enterprises 

Co.  Ltd.  (hereinafter.  Gin  Harvest  Heyuan). 

On  April  8. 1996,  the  Department 
received  faxes  from  two  of  the  identified 
companies,  Guandong  and  Xinjian  FTC, 
stating  that  they  did  not  export  the 
subject  merchandise  to  the  United 
States  diuing  the  POI. 

On  April  15, 1996,  the  Department 
issued  an  antidumping  questionnaire  to 
the  China  Chamber  and  MOFTEC  with 
instructions  to  forward  the  document  to 
all  producers/exporters  of  the  subject 
merchandise  and  that  these  companies 
must  respond  by  the  due  dates.  We  also 
sent  coiulesy  copies  of  the  antidiunping 
duty  questionnaire  to  all  identified 
companies.  The  questionnaire  is 
divided  into  four  sections.  Section  A 
requests  general  information  concerning 
a  company's  corporate  structure  and 
business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the 
sales  of  the  merchandise  in  all  of  its 
markets.  Sections  B  and  C  request  home 
market  sales  Ustings  and  U.S.  sales 
Ustings,  respectively  (section  B  does  not 
normally  apply  in  antidiunping 
proceedings  involving  the  PRC).  Section 
D  requests  information  on  the  factors  of 
production  of  the  subject  merchandise. 

On  May  10, 1996,  the  Department 
requested  that  interested  parties  provide 
information  for  valuing  the  factors  of 
production  and  for  surrogate  country 
selection.  We  received  comments  from 
the  interested  parties  in  June  1996. 

On  June  6, 1996,  the  Ctepartment 
postponed  the  preliminary 
determination  of  this  investigation  and 
the  companion  investigations  from 
Indonesia  and  Taiwan  until  August  14, 
1996,  in  accordance  with  section 
733(c)(1)(B)  of  the  Act  (61  FR  30219, 
June  14,  1996). 

In  May  and  June  1996,  the  five 
participating  respondents — Chen  Hao 
Xiamen,  Sam  Choan.  Dongguan.  Tar 
Hong  Xiamen,  and  Gin  Harvest — 
submitted  questioimaire  responses.  We 
issued  supplemental  questionnaires  to 
these  companies  on  June  26, 1996,  and 
we  received  responses  in  July  1996.  We 
did  not  receive  any  information  from 
the  other  thirteen  identified  companies. 

On  May  29, 1996,  petitioner,  the 
American  Melamine  Institutional 
Tableware  Association  ("AMTTA"), 
requested  that  the  Department  consider 
whether  the  special  rule  for  certain 
multinational  corporations  ("MNC")  set 
forth  in  section  773(d)  of  the  Act  should 
be  applied  in  this  investigation. 
Petitioner  suggested  that  this  provision 
should  be  appUed  vnih.  respect  to  Chen 
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Hao  Xiamen  (for  further  discussion,  see 
the  "Normal  Value"  section  of  this 
notice,  below). 

Postponement  of  Final  Determination 

On  August  5,  1996.  all  participating 
respondents  requested  that,  pursuant  to 
section  735(a)(2)(A)  of  the  Act.  in  the 
event  of  an  affirmative  preliminary 
determmation  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
davs  after  the  publication  of  the 
affirmative  preliminary  determination 
in  the  Federal  Register.  In  accordance 
with  19  CFR  353  20(b),  inasmuch  as  our 
preliminary  determination  is 
affirmative,  these  respondents  accoimt 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise,  and  we  are  not 
aware  of  the  existence  of  any 
compelling  reasons  for  denying  the 
request,  we  are  granting  respondents' 
request  and  are  postponing  the  final 
determination. 

Scope  of  the  Investigation 

This  investigation  covers  all  items  of 
dinnerware  (e.g.,  plates,  cups,  saucers. 
bowls,  creamers,  gravy  boats,  serving 
dishes,  platters,  and  trays)  that  contain 
at  least  50  percent  melamine  by  weight 
and  have  a  minimum  wall  thickness  of 
0.08  inch.  This  merchandise  is 
classifiable  under  subheadings 
3924.10.20.  3924.10.30,  and  3924.10.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  Excluded 
from  the  scope  of  investigation  are 
flatware  products  (e.g.,  knives,  forks. 
and  spoons! 

.Mthough  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  for  all  participating 
companies  is  January  1, 1995.  through 
December  31.  1995. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  country 
("NME")  in  all  past  antidiunping 
investigations  and  administrative 
reviews  {see.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  59  FR  22585  (May  2,  1994) 
(Silicon  Carbide)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  Furfuryl  Alcohol  from  the 
People's  Republic  of  China  60  FR  22544 
(May  8.  1995)  [Furfurvl  Alcohol).  No 
party  to  the  proceeding  has  challenged 
such  treatment.  Therefore,  in 
accordance  with  section  771(18)(C)  of 


the  Act,  we  will  continue  to  treat  the 
PRC  as  an  NME  in  this  investigation. 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  normal 
value  (NV)  on  the  NME  producers' 
factors  of  production,  valued,  to  the 
extent  possible,  in  a  comparable  market 
economy  that  is  a  significant  producer 
of  comparable  merchandise.  'The 
sources  of  individual  factor  prices  are 
disciissed  under  the  NV  section,  below. 

Surrogate  Country 

The  Department  has  determined  that 
hidia.  Nigeria,  Pakistan.  Sri  Lanka, 
Egypt,  and  Indonesia  are  countries 
comparable  to  the  PRC  in  terms  of 
overall  economic  development  [see 
Memorandum  from  David  Mueller, 
Director.  Office  of  PoUcy.  to  Gary 
Taverman.  Acting  Director,  Office  of 
Antidumping  Investigations,  dated  May 
6, 1996). 

According  to  the  available 
information  on  the  record,  we  have 
determined  that  Indonesia  is  the  only 
significant  producer  of  MIDPs  among 
these  six  potential  surrogate  countries. 
Accordingly,  we  have  calculated  NV 
using  Indonesian  prices— except,  as 
noted  below  in  the  "Normal  Value" 
section  of  this  notice,  in  certain 
instances  where  an  input  was  sourced 
from  a  market  economy — for  the  PRC 
producers'  factors  of  production.  We 
have  obtained  and  relied  upon 
published,  publicly  available 
information  wherever  possible. 

Separate  Rates 

Of  the  five  responding  exporters  in 
this  investigation,  three— Gin  Harvest 
Heyuan,  Tar  Hong  Xiamen,  and  Chen 
Hao  Xiamen— reported  that  (1)  they  are 
wholly  foreign-owned  and  (2)  all  sales 
to  the  United  States  of  merchandise 
produced  by  these  companies  are  made 
by  the  Taiwan  parent  companies.  Thus, 
we  consider  the  Taiwan-based  parent  to 
be  the  respondent  exporter  in  the 
proceeding.  No  separate  separate  rates 
analysis  is  required  for  these  exporters. 
[See,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Disposable 
Pocket  Lighters  from  the  People's 
Republic  of  China  (60  FR  22359,  22361 
May  5,  1995).) 

Dongguan  reported  that  it  is  a  joint 
venture  involving  a  Hong  Kong 
company.  Sam  Choan  is  wholly  foreign 
owned  but  its  sales  to  the  United  States 
are  made  from  its  facifities  in  the  PRC. 
For  these  respondents,  a  separate  rates 
analysis  is  necessary  to  determine 
whether  they  are  independent  from 
government  control  over  their  export 
activities.  . 


To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China  56 
FR  20588  (May  6.  1991)  and  amplified 
in  Silicon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  nonmarket  economy 
cases  only  if  respondents  can 
demonstrate  the  absence  of  both  de  jiu« 
and  de  facto  governmental  control  over 
export  activities. 

1.  Absence  of  De  Jure  Control 

Both  Dongguan  and  Sam  Choan  have 
submitted  for  the  record  the  1994 
Foreign  Trade  Law  of  the  PRC,  enacted 
by  the  State  Council  of  the  central 
government  of  the  PRC,  which 
demonstrates  absence  of  de  jiue  control. 
The  companies  also  reported  that  MIDPs 
are  not  included  on  any  list  of  products 
that  may  be  subject  to  central 
government  export  constraints. 

In  prior  cases,  the  Department  has 
analyzed  the  provisions  of  the  law  that 
the  respondents  have  submitted  in  this 
case  and  found  that  they  establish  an 
absence  of  de  jure  control  (see,  e.g.. 
Bicycles).  We  have  no  new  information 
in  this  proceeding  which  would  cause 
us  to  reconsider  this  determination 

However,  as  in  previous  cases,  there 
is  some  evidence  that  the  PRC  central 
government  enactments  have  not  been 
implemented  uniformly  among  different 
sectors  and/or  jurisdictions  m  the  PRC. 
(See  Silicon  Carbide  and  Furfuryl 
Alcohol).  Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements:  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
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losses  (see  Silicon  Carbide  and  Furfuryl 
Alcohol]. 

With  respect  to  Dongguan  and  Sam 
Choan,  each  has  asserted  the  following: 

(1)  It  estabhshes  its  own  export  prices; 

(2)  it  negotiates  contracts,  without 
guidance  from  any  governmental 
entities  or  organizations;  (3)  it  makes  its 
own  personnel  decisions  and  there  is  no 
central  government  control  over 
selection  of  management;  and  (4)  it 
retains  the  proceeds  of  its  export  sales, 
xises  profits  according  to  its  business 
needs  and  has  the  authority  to  sell  its 
assets  and  to  obtain  loans.  In  addition, 
respondents'  questionnaire  responses 
indicate  company-specific  pncmg 
during  the  POI,  which  suggests  lack  of 
coordination  among  exporters  This 
information  supports  a  preliminary 
finding  that  there  is  a  de  facto  absence 
of  governmental  control  of  export 
functions. 

Consequently,  we  prehminarily 
determine  that  Dongguan  and  Sam 
Choan  have  met  tne  criteria  for  the 
application  of  separate  rates.  We  will 
examine  this  matter  further  at 
verification  and  determine  whether  the 
questionnaire  responses  are  supported 
by  verifiable  documentation. 

Fair  Value  Comparisons 

/*.  Non-Responding  Exporters 

Because  some  companies  did  not 

respond  to  the  questionnaire,  we  are 
applying  a  single  antidumping  deposit 
rate — the  PRC-wide  rate — to  all 
exporters  in  the  PRC  (except  the  five 
participating  exporters)  based  on  our 
presumption  that  the  export  activities  of 
the  companies  that  failed  to  respond  are 
controlled  by  the  PRC  government.  See, 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  from  the 
People  s  Republic  of  China  (61  FR 
19026,  Apnl  30.  1996). 

This  PRC-wide  antidumping  rate  is 
based  on  adverse  facts  available.  Section 
776(a)(2)  of  the  Act  proWdes  that  "if  an 
interested  party  or  any  other  person — 
(A)  Withholds  information  that  has  been 
requested  by  the  administering 
authority,  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(lj  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  (D,i  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering 
authority  *   *   *  shall,  subject  to 
section  782(d),  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  under  this  title." 


In  addition,  section  776Cb)  of  the  Act 
provides  that,  if  the  Departrpent  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawTi  from  the 
petition. 

The  exporters  that  did  not  respond  in 
any  form  to  the  Department's 
questionnaire  have  not  cooperated  at  all. 
Further,  absent  a  response,  we  must 
presume  government  control  of  these 
and  all  other  PRC  companies  for  which 
we  cannot  make  a  separate  rates 
determination.  Accordingly,  consistent 
with  section  776(b)(1)  of  the  Act,  we 
have  applied,  as  total  facts  available  the 
highest  margin  calculated  by  the 
Department  for  a  participating 
respondent. 

B.  Participating  Exporters 

To  determine  whether  respondents' 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  EP  to  the 
NV,  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(l)(A)(i),  we  compared  POI- 
wide  weighted-average  EPs  to  the 
factors  of  production.  For  Chen  Hao 
Xiamen,  in  accordance  with  section 
771(16)  of  the  Act,  we  considered  all 
products  covered  by  the  description  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  above,  produced  in  the 
comparison  market  (Taiwan)  by  Chen 
Hao  and  sold  in  that  market  during  the 
POI,  to  be  foreign  like  products  for 
purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  in  the 
Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (listed  in  order  of  preference): 
shape  type  (i.e.,  flat,  e.g.,  plates,  trays, 
saucers,  etc.;  or  container,  e.g.,  bowls, 
cups,  etc.),  specific  shape,  diameter 
(where  appUcable),  length  (where 
applicable),  capacity  (where  appUcable), 
thickness,  design  [i.e.,  whether  or  not  a 
design  is  stamped  into  the  piece),  and 
glazing  (i.e.,  where  a  design  is  present, 
whether  or  not  it  is  also  glazed).  See 
also  Model  Match  Methodology  for  the 
Preliminary  Determinations 


memorandum  from  MIDP  team  to  Louis 
Apple,  Acting  Office  Director,  dated 
August  12, 1996. 

Export  Price  and  Constructed  Export 
Price 

For  all  responding  exporters,  when 
the  subject  merchandise  was  sold 
directly  to  the  first  imaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  when  constructed 
export  price  ("CEP")  methodology  was 
not  otherwise  indicated,  we  calculated 
the  price  of  the  subject  merchandise  in 
the  United  States  in  accordance  with 
section  772(a)  of  the  Act.  In  addition,  for 
Tar  Hong  Xiamen,  where  sales  to  the 
first  unaffiliated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  the  price  in  the  United  States 
on  CEP,  in  accordance  with  section 
772(b)  of  the  Act. 

We  made  company-specific 
adjustments  as  follows: 

1.  Chen  Hao  Xiamen 

We  calculated  EP  based  on  packed, 
FOB  Xiamen  port  prices  to  imaffiUated 
purchasers  in  the  United  States.  We 
made  deductions  from  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight  and  brokerage  and  handling. 
Because  all  foreign  inland  freight  and 
brokerage  and  handling  services  were 
provided  by  PRC  suppliers,  we  based 
the  deduction  on  surrogate  values  from 
valued  in  Indonesia. 

2.  Dongguan 

We  calculated  EP  based  on  packed, 
FOB  Hong  Kong  port  or  ex-factory  port 
prices  to  unaffiliated  purchasers  in  the 
United  States,  as  appropriate.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  the  following 
services  which  were  provided  by  market 
economy  suppUers:  foreign  brokerage 
and  handling.  We  also  deducted  from 
the  starting  price,  where  appropriate,  an 
amoimt  for  foreign  inland  freight. 
Because  the  foreign  inland  fi^ight 
services  were  provided  by  PRC 
supphers,  we  based  the  deduction  on 
siirrogate  values  from  valued  in 
Indonesia.  We  also  deducted,  where 
appropriate,  discounts. 

3.  Gin  Harvest 

We  calculated  EP  based  on  packed, 
ex-factory  or  FOB  Hong  Kong  port 
prices  to  unaffiliated  purchasers  in  the 
United  States,  as  appropriate.  We  made 
deductions  from  the  stiuling  price, 
where  appropriate,  for  the  following 
services:  foreign  inland  freight  and 
foreign  brokerage  and  handling 
expenses.  However,  because  these 
movement  services  were  provided  by 
PRC  suppliers  they  were  valued  in 
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Indonesia  VV*--  alsn  iit-ii  icted  discounts 
(for  freight  ami  ijrnkerage  charges). 

4.  Sam  Choan 

We  calculated  EP  based  on  packed, 
FOB  Hong  Kong  port  prices  to 
unaffiliated  purchasers  in  the  United 
States,  as  appropriate.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  the  following: 
foreign  brokerage  and  handling 
expenses,  which  were  provided  by 
market  economy  carriers  and  paid  for  in 
market  economy  currencies.  We  also 
deducted  an  amount  for  foreign  inland 
freight  but  since  this  service  was 
provided  by  a  PRC  suppUer,  we  valued 
this  expense  in  Indonesia. 

5.  Tar  Hong  Xiamen 

We  calculated  EP  and  CEP  based  on 
packed.  FOB  PRC  port  or  CIF  U.S.  port 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  discounts,  foreign 
inland  freight,  foreign  brokerage  and 
handling,  ocean  freight,  marine 
insurance.  U.S.  duty,  and  U.S. 
movement  expenses.  For  CEP  sales,  we 
made  additional  deductions  for  indirect 
selling  expenses,  inventory  carrying 
expenses,  commissions,  and  imputed 
credit  expenses,  and  commissions 
incurred  in  the  United  States.  We  added 
an  amount  for  CEP  profit  by  applying 
the  surrogate  value  profit  rate  to  the  sum 
of  selling  expenses  incurred  in  the  U.S. 
As  foreign  inland  freight  and  foreign 
brokerage  and  handling  expenses  were 
incurred  in  the  PRC.  the  expenses  for 
these  services  were  based  on  surrogate 
values.  Because  all  other  movement 
expenses  were  incurred  by  market- 
economy  service  providers  and  paid  in 
market  economy  currencies,  we  based 
our  deductions  on  the  actual  amoimts 
reported. 

Normal  Value 

A.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act.  where  appropriate,  we 
calculated  NV  based  on  factors  of 
production  reported  by  the  responding 
exporters.  Where  an  input  was  sourced 
from  a  market  economy  and  paid  for  in 
market  economy  currency,  we  used  the 
actual  price  paid  for  the  input  to 
calculate  the  factors-based  NV  in 
accordance  with  our  practice.  See  Lasko 
Metal  Products  v.  United  States.  437  F. 
3d  1442.  1443  (Fed.  Cir.  1994) 
("Lasito").  Where  appropriate,  we 
adjusted  the  reported  market-economy 
prices  for  certain  inputs  to  include  an 
amount  for  a  tax  that  the  companies  had 
not  included  in  the  reported  unit  prices; 


sample  documents  in  the  questionnaire 
responses  indicated  that  each  producer 
had  paid  this  tax.  In  instances  where 
inputs  were  sourced  domestically,  we 
valued  the  factors  using  published 
publicly  available  information  bom 
Indonesia.  Reported  unit  factor 
quantities  were  multiplied  by 
Indonesian  values.  From  the  available 
Indonesian  surrogate  values  we  selected 
the  surrogate  values  based  on  the 
quality  and  contemporaneity  of  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POI,  we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fuhd's 
International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  the  Valuation  Memorandum,  dated 
August  14, 1996.  We  then  added 
amounts  for  overhead,  general  expenses, 
interest  and  profit,  based  on  the 
experience  of  an  MIDP  producer  in 
Indonesia,  as  well  as  for  packing 
expenses  incident  to  placing  the 
merchandise  in  condition  packed  and 
ready  for  shipment  to  the  United  States. 

B.  Multinational  Rule 

As  noted  above,  petitioner  has  alleged 
that  section  773(d)  of  the  Act,  the 
special  rule  for  multinational 
corporations,  should  be  applied  to  Chen 
Hao  Xiamen.  The  company  did  not 
respond  to  petitioner's  allegation. 

The  plain  meaning  of  the  MNC 
provision  is  that  it  applies,  without 
exception,  whenever,  in  any 
investigation  under  Title  VII,  the 
statutory  criteria  are  met — regardless  of 
whether  the  case  involves  a  market  or 
nomnarket  economy.  In  addition,  the 
history  of  the  provision  does  not  make 
any  reference  to  general  limitations  on 
its  applicability.  Also,  the  specificity  of 
the  MNC  rule  indicates  that,  when  its 
prerequisites  have  been  satisfied,  it 
controls  the  determination  of  normal 
value.  See  August  6, 1996, 
Memorandum  from  Jeffrey  Bialos  to 
Robert  LaRussa  Re:  Use  of  Taiwanese 
Affiliate's  Price/Cost  Data  for  further 
discussion.  Accordingly,  the 
Department  would  appear  to  be 
obligated  by  law  to  examine  whether  the 
MNC  criteria  are  satisfied  and  apply  the 
MNC  rule  where  such  statutory  criteria 
are  met. 

For  Chen  Hao  Xiamen,  we  have 
preliminarily  determined  that  the  record 
evidence  supports  a  finding  that  the  first 
criterion  of  the  MNC  provision 
(ownership  of  the  proiduction  facilities 
in  the  exporting  country  by  an  entity 
with  production  facilities  located  in 
another  country)  has  been  met.  The 
second  criterion  of  the  MNC  provision 


(concerning  viability  of  the  PRC  market) 
has  been  met.  per  se,  because  Chen  Hao 
Xiamen,  the  PRC  exporter,  did  not  make 
any  sales  at  all  in  the  PRC  market  during 
the  POI. 

In  addition,  the  Department  requested 
data  to  determine  whether  the  third 
criterion  was  satisfied  in  regard  to  Chen 
Hao  Xiamen,  Hence,  in  addition  to 
calculating  .N'V  using  the  factors  of 
production  methodology  described 
above,  we  also  calculated  NV  for 
Taiwan-produced  merchandise 
(affiliated  party  NV)  so  that  we  could 
determine  whether  affiliated  party  NV 
exceeded  PRC  NV. 

In  accordance  with  section  773(d)(3) 
of  the  Act,  we  compared  the  normal 
value  calculated  according  to  the  factors 
of  production  methodolog}-.  net  of 
packing,  to  the  weighted-average 
Taiwan  price  for  the  most  similar 
product,  adjusting  for  the  difference 
between  the  PRC  cost  of  production  as 
valued  bv  the  factors  of  production 
methodology,  and  the  Taiwan  cost  of 
production.  We  defined  cost  of 
production  as  the  sum  of  direct 
materials,  direct  labor,  and  fixed  and 
variable  overhead.  In  order  to  determine 
the  most  similar  Taiwan  product  to  the 
PRC-produced  product,  we  made 
product  comparisons  based  on  shape 
type  (flat  or  container),  specific  shape, 
diameter,  length,  capacity,  thickness, 
weight,  design,  and  glazing.  However, 
we  did  not  compare  products  where  the 
COM  of  the  Taiwan  product  exceeded 
that  of  the  PRC  product  by  more  than  20 
percent  as  a  percentage  of  the  COM  of 
the  PRC  product.  We  deducted  Taiwan 
movement  expenses  in  order  to  arrive  at 
a  net  price  equivalent  to  the  PRC  factors 
of  production  normal  value. 

In  addition,  as  a  cost  of  production 
investigation  has  been  initiated  on 
Taiwan  sales  in  the  companion 
proceeding  covering  Melamine 
Institutional  Dinnerware  Products  from 
Taiwan  ("MIDPs  from  Taiwan") 
investigation,  we  compared  Taiwan 
prices  to  the  Taiwan  cost  of  production, 
according  to  the' methodology  discussed 
in  our  concurrent  preliminary 
determination  of  MIDPs  from  Taiwan. 
Where  Taiwan  prices  were  below  COP, 
we  compared  the  factors  of  production 
in  the  PRC  to  COP  in  Taiwan. 

We  found  the  affiliated  party  NV 
(price  or  COP,  as  appropriate)  exceeded 
the  PRC  NV  for  a  substantial  majority  of 
the  sales  based  both  on  the  number  and 
quantity  of  sales  involved.  Therefore,  in 
accordance  with  section  773(d)  of  the 
statute,  we  determined  that  affiliated 
party  NVs  should  be  used  to  calculate 
the  dumping  margin  for  Chen  Hao 
Xiamen.  We  added  to  NV  an  amount  for 
packing  for  shipment  to  the  United 
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States,  based  on  the  PRC  factors  of 
production,  as  valued  in  a  surrogate 
country,  in  accordance  with  section 
773(d)(3)  of  the  Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  MIDPs  from  the  PRC— except 
those  exported  by  Dongguan,  Gin 
Harvest,  Sam  Choan,  and  Tar- Hong 
Xiamen — that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  pubUcation  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  will  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  dumping  margins  by  which 
the  NV  exceeds  the  EP,  as  shown  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dimiping 
margins  are  as  follows: 


Manufacturer/pro- 
ducer/exporter 

Weighted-average, 
margin  percentage 

Chen  Hao  Xiamen 

Dongguan  

Gin  Harvest 

10.49 

0.43  (dte  minimis). 

029  (de  minimis). 

Sam  Choan 

0.01  {de  minimi^. 

Tar  Hong  Xiamen  .... 
PRC-Wide  Rate  

0.02  (de  minimi^. 
10.49 

The  PRC-Wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  exporters/factories  that 
are  identified  individually  above. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  vfiXh  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
26,  1996,  and  rebuttal  briefs,  no  later 
than  December  4,  1996.  A  Ust  of 
authorities  used  and  a  summary  of 
arguments  made  in  the  briefs  should 
accompany  these  briefs.  Such  summary 
should  be  limited  to  five  pages  total, 


including  footnotes.  We  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  argvmients  raised  in  case  or 
rebuttal  briefs.  At  this  time,  the  hearing 
is  scheduled  for  December  6, 1996,  at 
lOrOO  a.m.  in  Room  1412  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  pubfication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b)  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  ncHmally,  we  wall  make  our 
final  determination  135  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  August  14, 1996. 
]eSn:j  P.  Bialos, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(PR  Doc.  96-21464  Filed  8-21-96;  8:45  am) 
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[A-583-825] 

Notice  of  Preliminary  Determination  o' 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Melamme  Institutional  Dinnerware 
Products  From  Taiwan 

AGENCY:  Import  Administration, 
international  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  22, 1996.* 
FOR  FURTHER  INFORMATION  CONTACT: 
Everett  KelK,  iJd.  la  J.  Goldberger,  or 
Barbara  Wojcik-Betancourt,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4194,  (202)  482- 
4136,  or  (202)  482-0629,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 


made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA"). 

Preliminary  Determination 

We  preliminarily  determine  that 
melamine  institutional  dinnerware 
products  ("MIDPs")  bom  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  [Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Melamine  Institutional  Dinnerware 
Products  from  Indonesia,  Taiwan  and 
the  People's  Republic  of  China  (61  FR 
8039,  March  1, 1996),  the  following 
events  have  occurred: 

On  March  22,  1996,  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  Nos.  731-TA-741,  -742, 
and  -743). 

In  March  1996,  through  counsel,  the 
Department  identified  Chen  Hao  Plastic 
Industrial  Co.,  Ltd  ("Chen  Hao 
Taiwan");  Taiwan  Melamine  Products 
Industrial  Co.,  Ltd  ("Taiwan 
Melamine");  Yu  Cheer  Industrial  Co., 
Ltd  ("Yu  Cheer");  Gin  Harvest 
Enterprises  ("Gin  Harvest")  and  Tar 
Hong  Melamine  ("Tar  Hong")  as 
producers/exporters  of  the  subject 
merchandise.  In  addition,  Taiwan's 
Association  of  Plastic  Producers 
identified  to  the  Department,  Gallant 
Chemical  Corporation  ("Gallant");  Hao 
Way  Enterprise  Co.,  Ltd  ("Hao  Way"); 
Sun  Rudder  Ind.  ("Sim  Rudder");.  Win 
Great  Trading  Co.,  Ltd  ("Win  Great"); 
and  IKEA  Trading  Far  East  Ltd. 
("IKEA"),  as  producers/exporters  of  the 
subject  merchandise. 

Oto  March  29.  1996,  we  requested 
sales  information  regarding  exports  of 
the  subject  merchandise  to  the  United 
States  from  the  above-referenced 
companies.  During  April  and  May  1996, 
Hao  Way,  Win  Great,  and  Sun  Rudder 
informed  the  Department  that  they  did 
not  ship  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  ("POI").  In  addition,  in 
information  submitted  in  the  concurrent 
MIDP  investigation  from  the  People's 
Repubhc  of  c3iina.  Gin  Harvest  and  Tar 
Hong  reported  that  they  made  no  sales 
of  Taiwan-produced  NflDP  to  the  United 
States  during  the  POI. 

On  April  15, 1996,  the  Department 
issued  an  antidumping  duty 
questionnaire  to  the  following 
companies,  as  exporters  of  the  subject 
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merchandise  Taiwan  Melamine,  Chea 
Hao  Taiwan.  Yu  Cheer.  IKEA,  Gallant, 
and  Sun  Rudder.  The  questionnaire  is 
divided  into  four  sections;  Section  A 
requests  general  information  concerning 
a  companvs  corporate  structure  and 
business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the 
sales  of  the  merchandise  in  all  of  its 
markets  Sections  B  and  C  request  home 
market  sales  listings  and  U.S.  sales 
listings,  respectively.  Section  D  requests 
information  on  the  cost  of  production 
("COP")  of  the  foreign  Like  product  and 
constructed  value  ("CV")  of  the  subject 
merchandise. 

On  May  30.  1996.  after  responding  to 
section  A  of  the  antidumping 
questionnaire,  Taiwan  .Melamine 
requested  that  the  Department  exclude 
It  as  a  mandatory  respondent  and  not 
require  it  to  respond  to  the  remainder  of 
the  questionnaire  in  this  investigation 
based  on  its  small  volume  of  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POI.  On  June  3.  1996. 
petitioner  stated  that,  based  on  the  small 
volume  of  exports  and  its  desire  for  an 
expeditious  determination,  it  had  no 
ob)ection  to  Taiwan  .Melamine's  request. 
.Accordingly,  on  lune  7,  1996,  the 
Department  excluded  Taiwan  Melamine 
.-is  a  mandatory  respondent  and  excused 
it  from  completing  the  antidumping 
questionnaire. 

On  May  31.  and  lune  12.  1996.  IKEA 
requested  that  the  Depanment  exclude 
It  as  a  mandatory  respondent  in  this 
investigation  and  excuse  it  from  the 
obligation  to  respond  to  the 
questionnaire  because  it  had  shipped 
only  a  small  volume  of  Taiwan- 
produced  MIDPs  to  the  United  States 
during  the  POI.  IKEA  s  request  came 
after  IKEA  had  already  missed  the 
deadhne  for  responding  to  section  A  of 
the  antidumping  questionnaire.  Further. 
petitioner  did  not  indicate  that  it  had  no 
objection  to  IKEA  s  request. 
Accordinglv.  the  Department  has  not 
granted  IKEA's  request 

On  June  6,  1996.  the  Department 
postponed  the  prehminary 
determination  of  this  investigation  and 
the  companion  investigations  on  MIDPs 
from  the  Peoples  Republic  of  China  and 
Indonesia  until  August  14.  1996.  in 
accordance  with  section  733(c)(1)(B)  of 
the  Act  (61  FR  30219,  June  14,  1996). 
Based  on  a  timely  allegation  by  the 
petitioner,  the  .\mencan  Vlelamine 
Institutional  Tableware  Association 
( "AMITA").  the  Department  began  an 
investigation  into  whether  Chen  Hao 
Taiwan  had  made  sales  in  the  home 
market  at  pnces  that  were  below  CXDP. 
pursuant  to  section  773{^)  of  the  Act 
(see  July  11.  1996.  Memorandum  from 
MIDP  Team  to  Louis  Apple). 


Yu  Cheer  and  Chen  Hao  Taiwan 
submitted  questionnaire  responses  in 
May  and  June  1996.  We  issued  a 
supplemental  request  for  information  in 
June  1996.  and  received  the 
supplemental  responses  to  this  request 
in  July  1996.  respectively.  Chen  Hao 
Taiwan  provided  its  response  to  the 
COP  section  of  the  questionnaire  on  July 
26,  1996. 

Petitioner  filed  comments  on  the 
Chen  Hao  Taiwan  and  Yu  Cheer 
questionnaire  responses  in  May  and  July 
1996. 

Postponement  of  Final  Determination 

On  August  5, 1996,  Chen  Hao  Taiwan 
and  Yu  Qieer  requested  that,  pursuant 
to  section  735(a)(2)(A)  of  the  Act,  in  the 
event  of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  publication  of  the 
affirmative  preliminary  determination 
in  the  Federal  Register.  In  accordance 
with  19  U.S.C.  1673d(a)(2)  and  19  CFR 
353.20(b),  inasmuch  as  our  preliminary 
determination  is  affirmative,  the 
respondents  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  we  are  not  aware  of 
the  existence  of  any  compelling  reasons 
for  den)ring  the  request,  we  are  granting 
the  respondents'  request  and  postponing 
the  final  determination.  Suspension  of 
liquidation  will  be  extended 
accordingly.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Japan  (61  FR  8029,  March  1, 1996). 

Scope  of  Investigation 

This  investigation  covers  all  items  of 
dinnerware  (e.g..  plates,  cups,  saucers, 
bowls,  creamers,  gravy  boats,  serving 
dishes,  platters,  and  trays)  that  contain 
at  least  50  percent  melamine  by  weight 
and  have  a  minimum  wall  thickness  of 
0.08  inch.  This  merchandise  is 
classifiable  under  subheadings 
3924.10.20,  3924.10.30.  and  3924.10.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Excluded 
from  the  scope  of  investigation  are 
flatware  products  (e.g.,  knives,  forks, 
and  spoons). 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  vmtten  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  January  1, 1995,  through 
E)ecember  31,  1995. 


Fair  Value  Comparisons 

A.  IKEA  and  Gallant 

We  did  not  receive  a  response  to  our 

questionnaire  from  either  IKEA  or 
Gallant.  Section  776(a)(2)  of  the  Act 
provides  that  if  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department,  fails  to 
provide  such  information  in  a  timely 
manner  and  in  the  form  requested. 
significantly  impedes  a  proceeding,  or 
provides  such  information  but  the 
information  cannot  be  venfied,  the 
Department  shall  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination.  Because  IKEA  and 
Gallant  failed  to  submit  the  information 
that  the  Department  specifically 
requested,  we  must  base  our 
determinations  for  those  companies  on 
the  facts  available. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  The  Department  has 
determined  that,  in  selecting  from 
among  the  facts  otherwise  available,  an 
adverse  inference  is  warranted. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondar\-  information."  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  .Administrative  Action 
accompanying  the  URAA.  H.R.  Doc.  No, 
316.  103d  Cong..  2d  Sess.  (1994) 
(hereinafter,  the  "SAA").  states  that  the 
petition  is  "secondary  information"  and 
that  "corroborate'  means  to  determine 
that  the  information  used  has  probative 
value.  See  SAA  at  870. 

In  this  proceeding,  we  considered  the 
petition  as  the  most  appropriate 
information  on  the  record  to  form  the 
basis  for  a  dumping  calculation  for  these 
uncooperative  respondents.  In 
accordance  with  section  776(c)  of  the 
Act,  we  sought  to  corroborate  the  data 
contained  in  the  petition. 

The  petitioner  oased  its  allegation  of 
both  normal  value  and  export  price  in 
the  petition  on  a  market  research  report 
which  utihzed  price  quotations  from  a 
manufacturer/exporter  of  MIDPs  in 
Taiwan.  The  petitioner  also  submitted  a 
pubhshed  price  list  of  comparable 
merchandise  sold  during  the  POI  in 
Taiwan.  The  Department  has 
determined  that  the  price  list 
corroborates  normal  value  used  in  the 
petition. 

The  export  price  in  the  petition  is 
consistent  with  export  prices  reported 
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by  responding  companies  on  the  record 
of  this  investigation.  Therefore,  we 
detennine  that  further  corroboration  of 
the  facts  available  margin  is 
unnecessary. 

B.  Chen  Hao  Taiwan  and  Yu  Cheer 

To  detennine  whether  sales  of  the 
subject  merchandise  by  Chen  Hao 
Taiwan  and  Yu  Cheer  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  Export  Price  ("EP")  to 
the  Normal  Value  ("NV"),  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section 
777A(d)(l)(A)(i).  we  compared  POI- 
wide  weighted-average  EPs  to  weighted- 
average  NVs.  In  determining  averaging 
groups  for  comparison  purposes,  we 
considered  the  appropriateness  of  such 
factors  as  physical  characteristics  and 
level  of  trade. 

(i)  Physical  Characteristics 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
covered  by  the  description  in  the  Scope 
of  Investigation  section,  above, 
produced  in  Ttiiwan  and  sold  in  the 
home  market  during  the  POI,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  Usted 
in  the  Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (listed  in  order  of  preference): 
shape  type  [i.e.,  flat — e.g.,  plates,  trays, 
saucers  etc.;  or  container — e.g.,  bowls, 
cups,  etc.),  specific  shape,  diameter 
(where  applicable),  length  (where 
applicable),  capacity  (where  appUcable, 
thickness,  design  (i.e.,  whether  or  not  a 
design  is  stamped  into  the  piece),  and 
glazing  (i.e.,  where  a  design  is  present, 
whether  or  not  it  is  also  glazed).  See 
also  Model  Match  Methodology  for  the 
Preliminary  Determinations, 
memorandum  from  MIDP  team  to  Louis 
Apple,  Acting  Office  Director,  dated 
August  12, 1996. 

(ii).  Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA  at  829-831, 

to  the  extent  practicable,  the 
Department  will  calculate  normal  values 
based  on  sales  at  the  same  level  of  trade 
as  the  U.S.  sales.  When  the  Department 
is  unable  to  find  sales  in  the  comparison 
market  at  the  same  level  of  trade  as  the 
U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 


markets  at  different  levels  of  trade.  See 
also  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Italy  (61  FR  30326,  June  14, 1996) 
("Pasta  from  Italy").  See,  also.  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  from  Italy  (61 
FR  30326,  June  14. 1996)  ("Pasta  from 
Italy"). 

In  accordance  with  section 
773(a)(7)(A),  if  sales  at  different  levels  of 
trade  are  compared,  the  Department  will 
adjust  the  normal  value  to  accoimt  for 
the  difference  in  level  of  trade  if  two 
conditions  are  met.  First,  there  must  be 
differences  between  the  actual  selling 
functions  performed  by  the  seller  at  the 
level  of  trade  of  the  U.S.  sale  and  the 
level  of  trade  of  the  normal  value  sale. 
Second,  ti^  difference  must  affect  price 
comparabinty  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  normal  value  is 
determined. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act.  and  the  SAA  at  827,  in 
identifying  levels  of  trade  for  directly 
observed  (i.e.,  not  constructed)  export 
price  and  normal  values  sales,  we 
considered  the  selling  functions 
reflected  in  the  starting  price,  before  any 
adjustments.  Where  possible,  we  further 
examined  whether  the  selling  function 
was  performed  on  a  substantial  portion 
of  sales. 

Chen  Hao  Taiwan  and  Yu  Cheer 
reported  that  sales  within  both  the  home 
and  U.S.  markets  involve  essentially  the 
same  selling  functions.  We  examined 
the  record  evidence  and  confirmed  that 
selling  functions  in  the  aggregate  are  the 
same  despite  customer  categories — 
trading  company  and  distributor — being 
somewhat  different  (see  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  61  FR  7303,  7348 
(February  27,  1996))  ("Proposed 
Regulations").  Accordingly,  we 
preliminarily  find  that  no  level  of  trade 
differences  exist  for  either  company 
between  any  sales  in  either  the  home 
market  or  the  U.S.  market.  Therefore,  all 
price  comparisons  are  at  the  same  level 
of  trade  and  an  adjustment  pursuant  to 
section  773(a)(7)(A)  is  imwarranted. 

Export  Price 

We  calculated  EP,  in  accordance  with 
subsections  772(a)  and  (c)  of  the  Act. 
where  the  subject  merchandise  was  sold 
directly  to  the  first  unaffiUated 
purchaser  in  the  United  States  prior  to 
importation  and  where  CEP  was  not 
otherwise  warranted  based  on  the  facts 
of  record. 

We  made  company-specific 
adjustments  as  follows: 


Chen  Hao  Taiwan 

We  calculated  EP  based  on  packed, 
ex-works,  FOB  port,  and  delivered 
prices  to  unaffiliated  customers  in  the  • 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
(gross  unit  price)  for  foreign  inland 
freight  and  Taiwan  brokerage  and 
handling.  We  also  deducted  reported 
discounts. 

Yu  Cheer 

We  calculated  EP  based  on  packed, 
FOR  customer's  warehouse  prices  to 
imaffiliated  customers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
imit  price)  for  foreign  inland  freight. 

Normal  Value 

Cost  of  Production  Analysis 

As  noted  in  the  "Case  History" 
section  above,  based  on  the  petitioner's 
allegation,  on  July  11, 1996,  the 
Department  found  reasonable  groimds 
to  believe  or  suspect  that  Chen  Hao 
Taiwan  sales  in  the  home  market  were 
made  at  prices  below  the  cost  of 
producing  the  merchandise.  As  a  result, 
the  Department  initiated  an 
investigation  to  determine  whether 
Chen  Hao  Taiwan  made  home  market 
sales  during  the  POI  at  prices  below 
their  respective  cost  of  production 
within  the  meaning  of  section  773(b)  of 
the  Act. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Chen  Hao  Taiwan's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  general  and  administrative 
expenses  ("G&A")  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act. 

B.  Test  of  Home  Market  Prices 

We  used  Chen  Hao  Taiwan's  adjusted 
weighted-average  COP  for  the  POI.  We 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  Uke  product  as  requfl«d  under 
section  773(b)  of  the  Act  in  order  to 
determine  whether  these  sales  had  been 
made  at  below-cost  prices  within  an 
extended  period  of  time  in  substantial 
quantities,  and  were  not  at  prices  which 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  model- 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
appUcable  movement  charges  and  direct 
selling  expenses.  We  did  not  deduct 
indirect  selling  expenses  from  the  home 
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market  price  because  these  expenses 
were  included  in  the  G&A  portion  of 
COP 

C.  Results  of  COP  Test 

In  determining  whether  to  disregard 
home- market  sales  made  at  prices  below 
COP.  we  examine  (1)  whether,  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities  and 
(2)  whether  such  sales  were  made  at 
prices  which  permitted  the  recovery  of 
ail  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade. 
Where  less  than  20  percent  (by  quantity) 
of  a  respondent  s  sales  of  a  given 
product  were  at  prices  less  than  the 
COP.  we  do  not  disregard  any  below- 
cost  sales  of  that  product.  Where  20 
percent  (by  quantity)  or  more  of  a 
respondent's  sales  of  a  given  product 
dunng  the  POI  were  at  prices  less  than 
the  COP.  we  determine  such  sales  to 
have  been  made  in  substantial 
quantities  withm  an  extended  period; 
where  we  determine  that  such  sales 
were  also  not  made  at  prices  that  permit 
recovery  of  cost  within  a  reasonable 
period,  we  disregard  the  below-cost 
sales 

In  this  case,  we  found  that  some 
products  had  no  above-cost  sales 
available  for  matching  purposes. 
Accordingly,  export  prices  that  would 
have  been  compared  to  home  market 
prices  for  these  models  were  instead 
compared  to  CV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  a  respondent's  cost  of 
materials,  fabrication,  selling,  general, 
and  administrative  expenses  ("SG&A"), 
profit  and  U.S.  packing  costs  as  reported 
in  the  U.S.  sales  databases.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 
Where  appropriate,  we  calculated  each 
respondent  s  CV  based  on  the 
methodolo]^-  described  in  the 
calculation  of  COP  above. 

Adjustments  to  Prices 

Wp  made  company-specific 
adiustments  to  prices  used  as  NV,  as 
follows: 

Chen  Hao  Taiwan 

We  calculated  NV  based  on  packed, 
delivered  prices  to  unaffiliated 
customers  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  discounts  and  inland 


freight.  In  addition,  where  appropriate, 
we  adjusted  for  differences  in 
ciTC\mistances  of  sale  for  imputed  credit 
expenses,  and  royalty  expenses  (home 
market). 

Yu  Cheer 

We  calculated  NV  based  on  packed, 
delivered  prices  to  imaffiliated 
customers.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  inland  freight.  In 
addition,  where  appropriate,  we 
adjusted  for  differences  in 
circumstances  of  sale  for  imputed  credit 
expenses.  Yu  Cheer's  sales  to  the  United 
States  as  well  as  those  in  the  home 
market,  were  made  in  Taiwan  dollars. 
Accordingly,  Yu  Cheer  calculated  its 
credit  expenses  in  both  markets  by 
applying  the  average  short  term  interest 
rates  in  Taiwan. 

For  each  respondent,  we  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  Where  the 
difference  in  merchandise  adjustment 
for  every  comparison  product  exceeded 
20  percent,  we  based  NV  on  CV.  In 
addition,  in  accordance  with  section 
773(a)(6)(B),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  for  all  respondents. 

Price  to  CV  Comparisons 

Where  we  compared  CV  to  export 
prices,  we  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  added  the 
weighted-average  U.S.  product-specific 
direct  selUng  expenses  (where 
appropriate)  in  accordance  with  section 
773(a)(8)  of  the  Act. 

Currency  Conversion 

We  made  ciurency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  cvurency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  ciurency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 


into  U.S.  doUeirs  unless  the  daily  rate 
involves  a  fluctuation,  it  is  the 
Department  s  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  dailv  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  6G-day 
adjustment  penod  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method,  see 
Policy  Bulletin  96-1:  Currency 
Conversions  (61  FR  9434.  March  8, 
1996),)  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the  New 
Taiwan  dollar  did  not  undergo  a 
sustained  movement,  nor  were  there 
cturency  fluctuations  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports — with  the  exception  of  those 
exported  by  Chen  Hao  Taiwan,  Yu 
Cheer,  or  any  other  company  except 
IKEA  and  Gallant — of  subject 
merchandise  that  are  entered,  or 
withdrawTi  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Exporter/manufacturer 


Chen  Hao  Taiwan 

Yu  Cheer  

IKEA 

Gallant  

All  Others 


Weighted-average 
margin  percentage 


1.53  (de  minimis). 

C. 

53.13. 

53.13, 

1.55  (de  minimis). 
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Pursuant  to  section  733(d)(1)(A)  and 
section  735(c)(5)  of  the  Act.  the 
Department  normally  may  not  include 
zero  and  de  minimis  weighted-average 
dumping  margins  and  margms 
determined  entirely  under  section  776 
of  the  Act,  in  the  calculation  of  the  "all- 
others"  deposit  rate.  However,  such 
rates  were  the  only  margins  available  in 
this  determination.  Accordingly,  the 
Department  may,  pursuant  to  section 
735(c)(5)(B)  of  the  Act.  use  "any 
reasonable  method"  to  calculate  the  all- 
others  rate.  In  this  case,  the  Department 
calculated  the  all-others  rate  by  using  a 
weighted  average  of  the  rates  applicable 
to  Chen  Hao  Taiwan.  Yu  Cheer,  and 
nCEA  (Gallant's  deposit  rate  was  not 
included  in  the  all-others  rate 
calculation  because  no  w  eighting  factor 
was  available  and  our  examination  of 
PIERS  import  data  and  other  record 
evidence  indicates  that  Gallant's 
exports — if  any — do  not  appear  to  be 
significant).  See  SAA  at  873. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  oiu 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
vydll  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  vmtten  conunents 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
26, 1996.  and  rebuttal  briefs,  no  later 
than  December  3, 1996.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Such  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act. 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportiuiity  to  comment  on  argiunents 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  wdll  be  held  on 
December  5,  1996,  at  10:00  a.m.  in 
Room  1412  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  B--099,  within  ten 


davs  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  nimiber; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Fedpra! 
Register. 

This  determination  is  published 
pursuant  to  section  733(d)  of  the  Act. 

Dated:  August  14, 1996. 
Jeffrey  P.  Bialos, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  96-21465  Filed  8-21-96;  8:45  am) 

BILUNG  CODE  3510-OS-P 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  95-015] 

Notice  of  Government  Owned 
Inventions  Available  for  Licensing 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  iicensmg  mformation  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld,  National 
Institute  of  Standards  and  Technology. 
Office  of  Technology  Partnerships. 
Building  820,  Room  213,  Gaithersburg. 
MD  20899;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  and  Title  for  the 
relevant  invention  as  indicated  below. 

SUPPLEMENTARY  INFORMATION;  The 

inventions  available  for  hcensing  are: 

Title:  Photoinitiators  for  Free-Radical 
and  Cationic  Polymerization. 

Description:  Photoinitiators  based  on 
the  interaction  of  diaryllodonium  salts 
and  acylphosphine  oxides  activated  by 
visible  light  radiation  effectively 
polymerize  both  acrylic  and  non-acrylic 
monomers  so  that  hybrid  monomer 
systems  can  be  polymerized  by 
concurrent  free-radical  and  cationic 
modes  of  polymerization.  Fabrication  of 
improved  acrylic  resin-based  dental 
materials  resiilts. 


Dated;  August  19.  1996. 
Samuel  Kramer, 
Associate  Director. 
(FR  Doc.  96-21480  Filed  8-21-96;  8:45  am) 

BiUJNQ  CODE  3S10-13-M 


Computer  System  Secu'-'ty  ana  Privacy 
Advisory  Board   Meeting 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 

Advisory  Committee  Act.  5  U.S.C.  App.. 

notice  is  hereby  given  that  the  Computer 

System  Security  and  Advisory  Board 

will  meet  on  Wednesday,  September  18 

and  Thursdav.  September  19, 1996  from 

9:00  a.m.  to  5:00  p.m.  The  Advisory 

Board  was  established  by  the  Computer 

Security  Act  of  1987  (P.L.  100-235)  to 

advise  the  Secretary  of  Commerce  and 

the  Director  of  NIST  on  security  and 

privacy  issues  pertaining  to  federal 

computer  systems.  All  sessions  will  be 

open  to  the  public. 

DATES:  The  meeting  will  be  held  on 

September  18  and  19, 1996  from  9:00 

a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 

at  the  National  Institute  of  Standards 

and  Technology.  Gaithersburg. 

Maryland  20899-0001. 

agenda: 

— Welcome  and  Overview 

— Issues  Update 

— Encryption/Key  Escrow 

— ^Privacy/Data  Protection 

— ^Pending  Business 

— ^PubUc  Participation 

— ^Agenda  development  for  December 

meeting 
— Wrap-Up 

PUBLIC  PARTICIPATION:  The  Board  agenda 
will  include  a  period  of  time,  not  to 
exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  pubUc 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  Systems 
Laboratory.  Building  820,  Room  426, 
National  Institute  of  Standards  and 
Technology.  Gaithersburg.  MD  20899- 
0001.  It  would  be  appreciated  if  fifteen 
copies  of  written  material  were 
submitted  for  distribution  to  the  Board 
by  September  6, 1996.  Approximately 
20  seats  will  be  available  for  the  public 
and  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Mr.  Edward  Roback,  Board  Secretariat, 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Building  820.  Room  426.  Gaithersburg, 
MD  20899-0001.  telephone:  (301)  975- 
3696. 

Dated:  August  19. 1996. 
.Samuel  Kramer 
Associate  Director 
!FR  Doc  96-21470  Filed  8-21-96;  8:45  ami 

BILUNG  COO£  I510-CH-M 


National  Oceanic  and  Atmospheric 
Administration 


UMI 


n.D.  081596H] 

New  England  Recovery  Plan 
Implementation  Team  Meeting 

AGENCY:  .National  Marine  Fisheries 
Service  (N'MFS),  National  Oceanic  and 
-Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fubhc  meeting. 

summary:  The  New  England  Recovery 
Flan  Implementation  Team  (Team)  for 
the  Northern  Right  Whale  and 
Humpbaclc  Whale  Recovery  Plans  will 
hold  a  1-dav  public  meeting  to  consider 
whale  recovery  plan  implementation 
actions,  particularly  for  the  northern 
right  whale. 

DATES:  The  meeting  will  begin  at  9:15 
a.m.  and  end  by  5:00  p.m.,  September 
25.  1996. 

ADDRESSES:  The  Team  meeting  will  be 

held  at  the  office  of  the  New  England 
Fishery  Management  Council,  at  5 
Broadway  (Route  One),  Saugus,  MA 

01906-1097 

FOR  FURTHER  INFORMATION  CONTACT:  Dr, 

Thomas  French,  Team  Chairperson, 
(508)  792-7270  (X163).  or  Sal 
Testaverde.  NMFS,  Northeast  Regional 
Office,  (508)  281-9368. 

SUPPLEMENTARY  INFORMATION:  The  Team 

IS  made  up  of  state  and  Federal  agencies 
from  New  England  identified  in  each  of 
the  recover,-  plans  as  having  a  role  in 
recovery  of  these  two  whale  species. 
The  September  25.  1996.  Team  meeting 
will  include  a  discussion  on  the  Team 
composition,  a  report  from  the 
subcommittee  on  vessel  interaction 
conflicts,  redrafting  of  the  recovery 
plans,  a  response  plan  for  retrieving 
stranded  or  dead  whales,  and  the 
construction  of  the  .Massachusetts  Water 
Resource  Authority's  outfall  timnel. 

Authority:  16  U.S.C.  1531  et  seq. 


Dated:  August  16, 1996. 
P.  MicfaaeJ  Payne,  . 

Acting  Director,  Office  of  Protected  Resources 
National  Marine  Fisheries  Service. 
(PR  Doc.  96-21377  Filed  8-21-96;  8:45  am) 
WUJNQ  CODE  3610-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Assistance  to  Local  Educational 
Agencies  (LEAs) 

AGENCY:  OfBce  of  the  Secretary.  DoD. 
ACTION:  Notice  of  a  program  for 
providing  financial  assistance  to  LEAs. 


SUMMARY:  Piirsuant  to  Section  386  of 
Pub.  L.  No.  102^84.  as  amended  by 
Section  373  of  Public  Law  103-160,  the 
"National  Defense  Authorization  Act  for 
Fiscal  Year  1994"  and  Section  1074  of 
PubUc  Law  104-106,  the  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1996,"  February  10, 1996,  notice  is 
hereby  given  of  a  program  to  provide 
financial  assistance  to  eligible  LEAs  that 
are  impacted  by  the  presence  of  military 
dependent  children  or  by  the  base 
closing  process. 
DATE:  August  22,  1996. 
ADDRESSES:  Deputy  Assistant  Secretary 
of  Defense  (Personnel  Support,  Families 
&  Education),  room  3E784,  The 
Pentagon,  Washington.  DC  20301-4000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Hector  O.  Nevarez  or  Mr.  Norman  R. 
Heitzman,  Domestic  Dependent 
Elementary  and  Secondary  Schools, 
4040  North  Fairfax  Drive,  Arlington,  VA 
22203-1635;  telephone  (703)  696-4354 
or  4361;  fiacsimile  number  (703)  696- 
8920. 

SUPPLEMENTARY  INFORMATION: 
Program  Announcement 

During  fiscal  year  (FY)  1996,  the 
Department  of  Defense  (DoD)  is 
authorized  to  35  million  dollars  to  assist 
eligible  Local  Education  Agencies 
(LEAs)  affected  by  the  impact  of  military 
dependent  students  or  by  reductions  in 
the  size  of  the  Armed  Forces,  DoD  shall 
rely  on  data  fit)m  the  Department  of 
Education  for  the  purpose  of 
determining  eUgibility  of  an  LEA. 

Pursuant  to  subsection  386(c)  of  Pub. 
L.  No.  102-484,  as  amended,  30  million 
dollars  will  be  provided  to  eUgible  LEAs 
for  educational  agency  assistance  if 
without  such  assistance,  that  LEA 
would  be  unable  to  provide  its  students 
with  a  level  of  education  equivalent  to 
the  minimum  available  in  other  LEAs  in 
the  same  state,  and 

(1)  At  least  20  percent  (as  roimded  to 
the  nearest  whole  percent)  of  the 


students  in  average  dailv  attendance  in 
the  schools  of  that  LEA  in  that  fiscal 
year  are  military  dependent  students 
counted  under  subsection  8003(a)  of  the 
Elementarv  and  Secondary  Education 
Act  of  1965  (20  U.S.C,  7703(3)); 

(2)  There  has  been  a  significant 
increase,  as  determined  by  the 
Secretary,  in  the  number  of  military 
dependent  students  in  average  daily 
attendance  in  the  LEA's  schools  as  a  . 
result  of  relocation  of  Armed  Forces 
persormel  or  civilian  employees  of  the 
Department  of  Defense  or  as  a  result  of 
a  realignment  of  one  or  more  military 
installations;  or 

(3)  An  LEA  is  a  successor  of  one  or 
more  LEAs  that  was  eligible  for 
payments  in  Fiscal  Year  1992  under 
DoD  Directive  1342.18,  and  satisfies  one 
of  the  two  previously  hsted  criteria. 

Pursuant  to  subsection  386fdj  of 
Public  Law  102-484;  as  amended,  5     • 
million  dollars  is  authorized  for  the 
Secretary  to  make  educational  agency 
payments  to  LEAs  that  are  impacted  by 
reductions  in  the  size  of  the  Armed 
Forces,  Eligible  LEAs  are  those  that 
during  the  period  between  the  end  of 
the  school  year  preceding  the  fiscal  year 
for  which  the  payments  are  authorized 
and  the  beginning  of  the  school  year 
immediately  preceding  that  school  vear, 
had  an  overall  reduction  of  not  less  than 
20  percent  of  military  dependent 
students,  as  a  result  of  closure  or 
realigrmient  of  militarv^  installations. 

Any  funds  provided  under  this  notice 
shall  be  available  only  for  efigible  LEAs 
who  (1)  exercise  due  diligence  in 
obtaining  State  and  other  financial 
assistance;  (2)  are  treated  the  same  as 
other  LEAs  under  State  law  for  the 
purpose  of  receiving  State  aid  for  public 
education;  and  (3)  file  with  the  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness,  a  letter  of  application  (see 
Sample  Letter  at  the  end  of  this  notice) 
and  a  copy  of  an  independently  audited 
financial  report  on  the  LEA  for  the 
preceding  fiscal  year. 

Applications  for  financial  assistance 
in  response  to  this  notice  must  be 
received  no  later  than  .August  30,  1996. 

Definitions 

For  the  purposes  of  this  program,  the 
following  definitions  are  apphcable:  (a) 
Applicant.  Any  LEA  requesting 
assistance  under  this  notice,  fb)  Local 
Education  Agency  (LEA).  A  public 
board  of  education  or  other  public 
authority  legally  constituted  within  a 
State  for  either  administrative  control  or 
direction  of,  or  to  perform  a  service 
function  for.  public  elementary  or 
secondary  schools  in  a  city,  county, 
township,  school  district,  or  other 
pohlical  subdivision  of  a  Stale,  or  such 
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combination  of  school  districts  or 
counties  as  are  recognized  in  a  State  as 
an  administrative  agency  for  its  public 
elementar\'  or  secondarv-  schools.  Such 
term  includes  any  other  pubUc 
institution  or  agency  having 
administrative  control  and  direction  of 
a  public  elementary  or  secondar%- 
school,  (c)  Mihtary  Dependent  Student. 
A  student  that  is  a  dependent  child  of 
a  member  of  the  Armed  P~orces  or  a 
dependent  child  of  a  civihan  employee 
of  the  Department  of  Defense 

Amount  of  Assistance 

.\n  applicant  requesting  assistance 
under  this  notice  shall  submit  a  letter  of 
application  (see  sample  letter  at  the  end 
of  this  notice)  and  a  copy  of  an 
independently  audited  Financial  report 
of  the  applicant  LEA  for  the  second 
preceding  FY.  requesting  a  DoD 
contribution  and  assuring  the 
ASD(FMP)  that  the  LEA  has  applied  for, 
has  received  or  shall  receive  all 
financial  assistance  from  other  sources 
for  which  it  is  qualified  Letters  of 
application  must  be  addressed  as 
follows:  Assistant  Secretary  of  Defense, 
(Force  Management  Policy),  4000 
Defense  Pentagon,  Washington,  D.C. 
20301-4000. 

The  applicant  shall  also  file  a  copy  of 
the  letter  of  application  for  financial 
assistance  and  required  supportive 
information  with  the  State  educational 
agency  (SEA).  The  SEA  may  submit 
comments  on  the  LEA's  application  to 
the  Department  of  Defense  (at  the  above 
address)  by  .\ugust  30.  1996.  Such 
comments  shall  t>e  considered  when 
applications  are  reviewed  by  the  OSD. 
The  LEA'S  application  and  all  required 
supporting  information  must  reach  the 
ASD(FMP)  no  later  than  August  30. 
1996.  No  assurances  of  confidentiality 
are  being  made,  other  than  the 
assurance  that  the  audits  will  not  be 
released. 

This  information  collection  has  been 
approved  as  0MB  Control  Number 
0704-0389,  with  an  expiration  date  of 
09/30/96.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  20  minutes  per 
response,  including  the  time  for 
reviewdng  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any" 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Department  of 
Defense,  Washington  Headquarters 
Services,  Directorate  fur  Information 
Operations  and  Reports  (0704-0389), 
1215  Jefferson  Davis  Highway,  Suite 


1204,  Arlington,  VA  22202-4302. 

Respondents  should  be  aware  that 
notwithstanding  anv  other  provision  of 
law,  no  person  shall  be  subject  -c  any 
penalty  for  failing  to  comply  wilii  a 
collection  of  information  if  it  does  not 
displav  a  currently  vahd  OMB  control 
number. 

Sample  Letter  of  Application  for 
Financial  Assistance 

Assistant  Secretan.'  of  Defense  (Force 

Management  Policy), 
4000  Defense  Pentagon,  Washington,  DC 

20301-4000. 
Dear  Mr.  Assistant  Secretary:  Pursuant  to 
this  "Notice  of  a  Program  for  Providing 

Financial  Assistance  to  LEAs," 

Federal  Register ( _,  1996),  the 

(naine  of  the  local  educational  agency  (LEA)) 
requests  financial  assistance  for  the  LEA  for 
school  year  1995-1996.  We  certify  that  the 
LEA  has  applied  for  financial  assistance  from 
all  sources,  including  the  State/ 
Commonwealth  of  (name).  We  understand 
that  funds  available  for  that  purpose  shall  be 
paid  on  a  p>er-pupil  basis  for  military 
dependent  students,  as  in  the  "Notice  of  a 
Program  for  Providing  Financial  Assistance 
to  LEAs."  Enclosed  find  a  copy  of  our 
independent  audit  "(Title)"  prepared  by 
(name  of  firm  or  agency).  We  have  submitted 
a  complete  and  timely  application  for  Section 
3  impact  aid  assistance  to  the  Secretary  of 
Education  and  have  submitted  applications 
for  all  other  assistance  for  which  the  LEA 
may  be  entitled.  This  LEA  is  treated  the  same 
as  other  LEAs  under  state  law  for  the  purpose 
of  state  aid  for  public  education.  A  copy  of 
this  letter,  with  the  above  supporting 
information,  is  being  submitted  to  the  State 
educational  agency. 

Sincerely, 
(Authorized  LEA  Official) 
Dated;  August  16, 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-21402  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  500(M>«-M 


Department  of  the  Air  Force 

Record  of  Decision  (ROD)  for  the 
Disposal  and  Reuse  of  Wurtsmlth  Air 
Force  Base  (AFB).  Michigan 

On  June  7, 1996,  the  Air  Force  issued 
the  Supplemental  Record  of  Decision 
(SROD)  for  the  Disposal  and  Reuse  of 
Wurtsmith  AFB,  Michigan.  The 
decisions  included  in  this  Supplemental 
ROD  have  been  made  in  consideration 
of,  but  not  limited  to.  the  information 
contained  in  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  Disposal 
and  Reuse  of  Wurtsmith  AFB,  filed  with 
the  Environmental  Protection  Agency 
and  made  available  to  the  public  on 
September  24, 1993. 


Wurtsmith  AFB  closed  on  June  30, 
1993,  piusuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(10  U.S.C.  §  2687  note)  and  the 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission. 
The  FEIS  analyzed  potential 
environmental  impacts  of  the  Air 
Force's  disposal  options  by  portraying  a 
variety  of  potential  land  uses  to  cover  a 
range  of  reasonably  foreseeable  future 
uses  of  the  property  and  facilities  by 
others. 

The  Air  Force  issued  a  ROD  on 
December  12, 1994  which  dociunented 
a  series  of  decisions  regarding  the 
intended  disposal  of  Government- 
owned  property  for  public  airport  use, 
the  intended  termination  of  certain 
leases  of  improved  real  property  with 
the  Township  of  Oscoda,  the  disposal  of 
the  base  electrical,  gas,  and  telephone 
systems,  both  on  Government  and 
Township-owned  land,  and  the  disposal 
of  property  for  homeless  assistance.  At 
the  time  of  the  ROD,  the  Air  Force 
deferred  decisions  regarding  the 
parceUzation  and  disposal  of  the 
remaining  Air  Force-controlled 
Government  property  as  well  as  the 
termination  of  the  remaining  Air  Force 
leases  and  permits. 

This  SROD  modifies  certain  decisions 
made  in  the  ROD  and  addresses  the 
decisions  deferred  from  the  ROD,  thus 
completing  the  disposal  decisions  for 
Wurtsmith  AFB.  The  Air  Force  has 
decided  to  modify  the  boundary  of  the 
airport  conveyance  and  revise  the 
disposition  of  utility  systems.  It  will 
also  make  property  available  for 
Economic  Development  Conveyance 
(EE)C),  recreation  and  education  public 
benefit  conveyance,  and  pubUc  sale. 
Property  at  the  base  which  the  Air  Force 
leases  from  the  State  of  Michigan  and 
the  Charter  Township  of  Oscoda  will  be 
returned  to  those  entities.  Property 
included  in  the  proposed  EDC  includes 
housing,  office  and  industrial  facilities, 
and  utility  systems. 

The  implementation  of  these 
conversion  activities  and  associated 
mitigation  measures  wdll  proceed  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 
applicable  Federal,  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practical  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  pubUc  and  the  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Ms.  Teresa 
Pohlman,  Program  Manager  at  (703) 
696-5240.  Correspondence  should  be 
sent  to:  AFBCA/DD,  1700  North  Moore 
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Street,  Suite  2300,  Arlington,  VA 

22209-2802. 

Patsy  I.  Conner, 

Air  Force  Federal  Register  Laison  Officer. 

(FR  Doc.  96-21422  Filed  8-21-96:  8:45  am) 

BILUNQ  CODE  391(>-01-W 


Intent  To  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  9&-517, 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  an 
exclusive  license  to  Polychip,  Inc.  of 
Chevy  Chase  MD,  under  U.S.  Patent 
Application  S/N  08/442,041  for  "System 
and  Method  for  Enhanced  Visualization 
of  Subcutaneous  Structures." 

The  iicen.se  descnbed  above  will  be 
granted  unless  an  objection  thereto, 
to<?ether  with  a  request  for  an 
opporlunity  to  be  heard,  if  desired,  is 
received  in  wniing  by  the  addressee  set 
forth  below  within  (60)  days  from  the 
date  of  publication  of  this  noUce.  Copies 
of  the  patent  application  mav  be 
obtained,  on  request,  from  the  same 
addressee. 

.-Ml  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Samuel  B. 
Smith.  Jr  ,  1501  Wilson  Blvd.  Smte  805, 
Arhngton  VA  22209-2403.  Telephone 
No:  (703)  69&-9033 
Patsy  [.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  96-21365  Filed  8-21-96;  8:45  am) 

BILUNO  COOe  3910-01  -P 


Performance  Review  Boards  List  of 
Memt>ers 

Below  is  a  list  of  additional 
individuals  who  are  eUgible  to  serve  on 
the  Performance  Review  Boards  for  the 

Department  of  the  .\ir  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  .Appraisal  and  Award  System. 

Secretariat 

.Mr.  William  .\   iJavidson 
Mr.  Richard  M.  McCormick 
Brig  Gen  Lansford  E.  Trapp,  Jr. 
Brig  Gen  Timothy  P.  Mallshenko 
.Air  Staff  and  "Others" 

Lt  Gen  George  T  Babbitt,  Jr. 
Ms.  Karla  W  Corcoran 
Mr  John  T.  Manclark 
Mr  William  C.  lames 
Mr  Harlan  G.  Wilder 
Mr  Thomas  F.  Bachman 
Ms.  Sandra  G.  Grese 


Mr.  Horst  R.  Kelly 
Palsy  J.  ConoBr, 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  96-21366  Filed  8-21-96;  8:45  am) 
BILUNQ  COOE  3010-01-P 

Department  of  tfie  Army 

Armed  Forces  Institute  of  Pathology, 
Scientific  Advisory  Board;  Meeting 

AGENCY:  Armed  Forces  Institute  of 

Pathology  (AFIP). 

ACTION:  Notice  of  open  meeting. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  r92-463)  announcement  is 
made  of  the  toUowing  open  meeting: 

Name  of  Committee:  Scientific 
Advisory  Board  (SAB). 

Dates  of  Meeting:  7-8  November  1996 

Place:  Armed  Forces  Institute  of 
Pathology,  Building  54, 14th  St.  & 
Alaska  Ave,  NW,  Washington,  DC 
20306-6000. 

Time:  8:00  a.m. — 4:30  p.m.  (7 
November  1996);  8:00  a.m. — 12:00  p.m. 
(8  November  19961 
FOR  FURTHER  INFORMATION  CONTACT; 
Mr.  Ridgely  Rabold,  Center  for 
Advanced  Pathology  (CAP),  AFIP, 
Building  54,  Washington,  DC  20306- 
6000,  phone  (202)  782-2553. 

SUPPLEMENTARY  INFORMATION: 

General  function  of  the  board:  The 
Scientific  Advisory  Board  provides 
scientific  and  professional  advice  and 
guidance  on  programs,  policies,  and 
procedures  of  the  AFIP. 

Agenda:  The  Board  will  hear  status 
reports  from  the  AFIP  Deputy  Directors, 
Center  for  Advanced  Pathology  Director. 
the  National  Museum  of  Health  and 
Medicine,  and  each  of  the  pathology 
departments.  Board  members  will  visit 
several  of  the  pathology  departments. 

Open  boarcf  discussions.  Reports  will 
be  given  on  all  visited  departments.  The 
reports  wrill  consist  of  findings, 
recomihended  areas  of  further  research, 
and  suggested  solutions.  New  trends 
and/or  technologies  will  be  discussed 
and  goals  established.  The  meeting  is 
open  to  the  public. 
Paul  E.  Bluteau, 
Col.  MS,  USA,  ExecuUve  Officer 
[FR  Doc.  96-21370  Filed  8-21-96;  8:45  am] 

BILUNQ  COOE  371(M»-M 


UMI 


Corps  of  Engineers 

Notice  of  Availability  of  Surplus  Land 
ana  Buildings  Locateci  at  Fort 
McCleilan,  AL 

AGENCY:  Corps  of  Engineers,  DOD. 


SUMMARY:  This  Notice  idenUfies  surplus 
real  property  located  at  Fort  McCleilan. 
Alabama.  These  properties  are  projected 
to  be  surplus  to  Federal  requirements  on 
or  before  closure  of  Fort  McCleilan. 
They  are  not  necessarily  immediately 
available.  Fort  McCleilan  is  located  in 
northeast  Alabama,  immediately  North 
of  the  City  of  Armiston.  Interstate 
Highway  20  Ues  approximately  9  miles 
to  the  south.  The  installation  is  served 
by  commercial  rail,  a  limited  service 
commercial  airport  is  approximately  10 
miles  to  the  south  and  a  full  service 
commercial  airport  is  located  60  miles 
west  in  Birmingham.  Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jim  PhiUips.  U.S.  Armv  Engineer 
District,  Mobile,  .-^TTN:  CESAM-RE- 
MD,  P  O,  Box  2288.  Mobile,  Alabama 
36628-0001  (telephone  334/694-3681); 
or  Mr.  Gary  Harvey,  Base  Transition 
Coordinator,  ATTN:  ATZN-PTS  Fort 
McCleilan,  Alabama  36205-5000 
(telephone  205/848-3588). 

SUPPLEMENTARY  INFORMATION:  This 
surplus  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  Notices  of 
interest  should  be  forwarded  to  Fort 
McCleilan  Reuse  and  Redevelopment 
Authority,  Attention:  Mr  Robert  H. 
Richardson.  Executive  Director,  1702 
Noble  Street.  Suite  101,  P.O.  Box  306, 
.\nniston.  .'Alabama  36202  (telephone 
205/231-1724). 

« 

The  surplus  real  property  consists  of 
approximately  17,200  acres  and 
includes  62  administration  buildings,  85 
storage  buildings,  230  residential 
structures  (containing  571  dweUing 
units)  and  322  miscellaneous  support 
buildings.  The  current  range  of  uses 
includes  administrative,  educational, 
storage,  maintenance,  industrial, 
barracks,  residential  and  recreational. 
Building  and  infrastructure  construction 
spans  from  the  1940s  to  present  and 
may  contain  lead  based  paint  and/or 
asbestos.  Some  facihties  are  historic  and 
may  be  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 
Infrastructure  includes  roads,  storm 
water,  and  utiUty  systems.  UUhty 
systems  available  include  electric,  gas, 
water,  sewer,  telephone  and  central 
heating/cooling  plants.  Property  and 
facilities  are  not  anticipated  to  be 
available  for  final  disposal  until  after 
October  1999  when  active  .Army 
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missions  have  been  relocated  from  Fort 

McClellan. 

Donald  L.  Burchett. 

Chief,  Real  Estate  Division.  U.S.  Army 

Engineer  District,  Mobile. 

[FR  Doc  9&-21423  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  37ia-CR-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[FERC-567] 

Agency  information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

August  16,  1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  request  submitted  for 

review  to  the  Office  of  Management  and 

Budget.     

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission,  as 
explained  below.  The  Commission  is 
also  responding  in  this  submission  to 
comments  it  received  to  an  earUer 
Federal  Register  notice  of  April  22, 
1996(61  FR  17692). 
DATES:  Conunents  must  be  filed  on  or 
before  September  23,  1996. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Commission 
Desk  Officer,  726  Jackson  Place  NW., 
Washington,  DC  20503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission, 
Division  of  Information  Services, 
Attention:  Mr.  Michael  Miller,  888  First 
Street,  NE.,  Washington  DC  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)  208-1415  and  by  e-mail  at 
mmiller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Description:  The  energy  information 
collection  submitted  to  OMB  for  review 
contains: 

1.  Collection  of  Information:  FERC- 
567,  "Armual  Reports  of  System  Flow 
Diagrams  and  System  Capacity". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 


3.  Control  No.:  1902-0005.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three  year  extension  of 
these  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  both  the  Natural  Gas  Act 
and  the  Natural  Gas  Policy  Act.  The 
Commission  uses  the  information 
collected  to  obtain  accurate  data  on 
pipeline  faciUties  and  the  peak  day 
capacity  of  these  facilities.  Specifically, 
the  FERC-567  is  used  in  determining 
the  configuration  and  location  of 
installed  pipeline  facilities;  evaluating 
the  need  for  proposed  faciUties  to  serve 
market  expansions;  determining 
pipeline  intercoimections  and  receipt 
and  delivery  points;  and  developing  and 
evaluating  alternatives  to  proposed 
facilities  as  a  means  to  mitigate 
environmental  impact  of  new  pipeline 
construction.  The  FERC-567  also  • 
contains  valuable  information  that 
could  be  used  to  assist  federal  officials 
in  maintaining  adequate  natural  gas 
service  in  times  of  national  emergency. 

5.  Respondent  Description:  The 
respondent  xiniverse  currently 
comprises  approximately  89  natural  gas 
pipeline  companies  that  are  engaged  in 
the  transportation  and  storage  of  natural 
gas. 

6.  Estimated  Burden:  11,747  total 
burden  hours.  89  respondents,  144 
responses  annually,  81.58  hours  per 
response  (average). 

Statutory  Authority:  Sections  4-10, 16  of 
the  Natural  Gas  Act,  Pub.  L.  75-688,  and 
Sections  301(a),  303(a),  304(d),  401,  402,  and 
508  of  the  Natural  Gas  Policy  Gas  Policy  Act 
(Pub.  L.  95-621). 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  96-21383  Filed  8-21-96;  8:45  am) 

BILUNG  CODE  6717-01-IH 


[Docket  No.  RP92-273-028} 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Motion  To  Amend 
Approved  Settlement 

August  16,  1996. 

Take  notice  that  on  August  12, 1996. 
Alabama-Tennessee  Natujal  Gas 
Company  (Alabama-Tennessee)  and  the 
Tennessee  Valley  Municipal  Gas 
Association  (TVMGA)  filed  a  motion  to 
amend  the  Stipulation  and  Agreement 
(Settlement)  approved  by  the 
Commission  on  December  20, 1993,  in 
Docket  No.  RP92-273-010,  et  al.  (65 
FERC  1 61,441).  Alabama-Tennessee 


and  TVMGA  request  Commission 
approval  to  eliminate  the  provision 
under  the  Settlement  requiring 
Alabama-Tennessee  to  file  a  general 
case  under  Section  4  of  the  Natural  Gas 
Act  on  or  before  September  1, 1996.  The 
parties  agreed  that  the  Settlement  be 
amended  and  that  Alabama-Tennessee 
file  revised  tariff  sheets  implementing  a 
6%  reduction  in  its  transportation  rates, 
to  be  effected  on  the  first  day  of  the 
month  following  a  Commission  order. 

The  parties  request  that  the 
Commission  grant  all  necessary  waivers 
and  other  authorizations  so  that  the 
decreased  rates  can  become  effective  as 
soon  as  possible. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E,,  Washington,  D.C., 
20426  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  on  or  before 
August  23, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
insp)ection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-21379  Filed  8-21-96;  8:45  am) 

BILUNG  COD€  6717-01-M 


[Docket  No.  ER96-21 50-000] 

Ediso"  Soui-ce,  Notice  ol  issuance  of 

Order 

August  16,  1996. 

Edison  Source  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Edison 
Source  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assimiptions  of  liabilities 
by  Edison  Source.  On  August  13, 1996, 
the  Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates  And 
Consolidating  Proceedings  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  August  13,  1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  foimd  in  Ordering 
Paragraphs  (H),  (I),  and  (K): 

(H)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  seciuities  or 
assvunptions  of  Uabihties  by  Edison 
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Source  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(Ij  Absent  a  request  to  be  hard  within 
the  period  set  forth  in  Ordering 
Paragraph  (H)  above,  Edison  Source  is 
hereby  authonzed,  pursuant  to  section 
204  of  the  FP.^.  to  issue  securities  and 
to  assume  obligations  and  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Edison 
Source,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropnate  for  such  purposes. 

(K)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Edison  Source's  issuances  of  seciirities 
or  assumptions  of  liabilities.  *   *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  12.  1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426. 
Lois  D.  Oishell. 
Secretary. 

[FRDoc    96-J  1^84  Piled  8-21-96;  8:45  am] 
BiujNG  cooe  rru-oi-M 

Pocket  No.  ER96-1731-000] 

Engineered  Energy  Systems 
Corporation;  Notice  of  Issuance  of 
Order 

August  16.  1996 

Engineered  Energy  Systems 
Corporation  (EESC)  submitted  for  filing 
a  rate  schedule  under  which  EESC  will 
engage  m  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  EESC 
also  requested  waiver  of  various 
Commission  regulations  In  particular, 
EESC  requested  that  the  Commission 
grant  blanJcet  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  EESC. 

On  August  8,  1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desinng  to  be  beard 


UMI 


or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EESC  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  EESC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issiiance  or  assumption  is  for 
sonje  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJBiected  by  continued 
approval  of  EESC's  issuances  of 
securities  or  assimiptions  of  Uability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  9, 1996. 

Copies  of  liie  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 
Loia  O.  CasheU, 
Secretary. 

[PR  Doc.  96-21388  Filed  8-21-96;  8:45  am) 
BlUMa  cooe  6717-01-M 

[Project  Nos  2555.  2556   2557;  2559] 

Kennebec  Water  District  and  Central 

Maine  Power  Company;  Notice  of 
Availability  of  Navigability  Report  for 
the  IVIessalonskee  Stream,  Request  for 
Comments  and  Notice  of  Pending 
Jurisdictional  inquiry 

August  16, 1996. 

Kennebec  Water  District  and  Central 
Maine  Power  Company  filed 
applications  for  subsequent  licenses  to 
continue  operating  Automatic  Project 
No.  2555.  Union  Gas  Project  No.  2556, 
Rice  Rips  Project  No.  2557,  and  Oakland 
Project  No.  2559.  The  projects  are 
located  on  the  Messalonskee  Stream 
near  the  city  of  Waterville,  Kennebec 
County,  Maine.  As  part  of  its  review  of 
these  relicense  applications,  the 
Commission  staff  is  investigating  the 
jurisdictional  status  of  the  projects  and 
has  prepared  a  navigability  report  for 
the  Messalonskee  Stream.  The 
ndvigabihty  report  concludes  that  the 
Messalonskee  Stream  is  not  navigable  in 


the  vicinity  of  the  projects.  If  the 
Commission  accepts  the  staffs 
conclusions  regarding  navigability,  the 
likely  outcome  will  be  a  Commission 
determination  that  the  projects  are  not 
required  to  be  licensed  pursuant  to 
Section  23(b)(1)  of  the  Federal  Power 
Act  (FPA).  Because  this  determination 
may  affect  the  resolution  of  matters  at 
issue  in  the  relicensing  proceedings,  all 
parties  and  interested  persons  are  being 
given  notice  of  the  pending 
jurisdictional  inquiry  and  an 
opportunity  to  comment  on  the 
navigability  report.  Comments  may  be 
filed  within  30  days  of  the  above  date. 

Jurisdiction 

The  Commission  recently  explained 
its  licensing  jurisdiction  as  follows:  > 

Under  the  FPA.  the  Commission  has  two 
types  of  licensing  jurisdiction:  permissive 
and  mandatory'  Permissive  licensing  is 
authorized  rather  than  required,  and  is 
governed  by  Section  4(e)  of  the  FPA. 
Mandalorv  licensing  is  governed  by  Section 
23(b)(1)  of  the  FPA,  which  prohibits  the 
unlicensed  construction  and  operation  of 
certain  hydroelectric  projects  Thus,  it  is 
possible  for  a  voluntary  applicant  to  obtain 
a  license  under  Section  4(e)  of  the  FPA  for 
a  project  that  would  not  require  a  license 
under  Section  23(b)(1). 

Under  Section  23(b)(1)  of  the  FPA,  a 
license  is  required  for  a  hydroelectric  project 
if  it:  (1)  is  located  on  "navigable  waters  of  the 
United  States";  (2)  occupies  lands  or 
reservations  of  the  United  States;  (3)  uses  the 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  is  located  on  a  non- 
navigable  Commerce  Clause  stream,  affects 
the  interests  of  interstate  or  foreign 
commerce,  and  has  undergone  construction 
or  major  modification  after  August  26,  1935.^ 
If  those  conditions  are  not  met,  Section  4(e) 
of  the  FPA  would  permit  licensing  of  a 
hydroelectric  project  in  response  to  a 
voluntary  application  if  the  project  is  located 
on  a  Commerce  Clause  water 

The  Commission  staff  has  determined 
that  the  Messalonskee  Stream  projects 
would  not  be  located  on  federal  lands  or 
make  use  of  a  government  dam. 
Therefore,  if  licensing  is  required 
depends  on  whether  conditions  (1)  or 
(4)  above  are  met. 

Regarding  (4)  above,  the  Commission 
staff  has  concluded  that  the 
Messalonskee  Stream  projects  are 
located  on  a  non-navigable  Commerce 
Clause  stream  within  the  meaning  of 
Section  23(b)(1)  of  the  FPA.3  Because 


'  Swanton  Village.  Vermont.  70  FERC  1  61,325  at 
pp.  61.992-93  (1995)  (citations  omitted).  SeeCooley 
V.  FERC,  843  F.2d  1464,  1471  (D.C.  Cir.  1988),  cert, 
denied.  109  S  CT  327  (1988). 

'  See  Farmington  River  Power  Co.  v.  Federal 
Power  Commission.  455  F  2d  86  (2d  Cir.  1972). 

'The  Messalonskee  Stream  flows  into  the 
navigable  Kennebec  River  i!  is  well-settled  that 
Commerce  Clause  streams  include  the  headwaters 
and  tributaries  of  navigable  rivers.  See  70  FERC  1 
61 ,325  at  p.  61.994. 
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the  Messalonskee  Stream  projects 
generate  power  for  the  interstate  electric 
grid,  the  proiect  affects  the  interests  of 
interstate  commerce  w-ithin  the  meaning 
of  Section  23fb](l)  *  However,  the 
projects  were  constructed  between  1918 
and  1924,  and  the  Commission  staff  has 
found  no  e%-idence  of  any  significant 
construction  or  ma)or  modification  of 
the  projects  after  1935. 

Navigability 

In  these  circumstances,  if  licensing  is 
required  depends  on  whether  the 
Messalonskee  Stream  projects  are 
located  on  a  ■'navigable  river  of  the 
United  States.'"  The  staffs  navigability 
river  of  the  United  States."  The  staffs 
navigability  report  concludes  that  the 
Messalonskee  Stream  is  not  navigable  in 
the  vicinity  of  the  four  Messalonskee 
Stream  projects.  It  finds  that,  although 
recreational  boaters  use  portions  of  the 
Messalonskee  Stream  in  a  continuous 
manner,  from  above,  past  and  below  the 
project  sites  The  staffs  navigability 
report  finds  no  evidence  that  the 
Messalonskee  Stream,  from  the  project 
sites  to  the  Kennebec  River,  was  ever 
used  or  suitable  for  use  for  the 
transportation  of  persons  or  property  in 
interstate  or  foreign  commerce. 
If  Ucensing  is  not  required,  a 
hydroelectric  licensee  may,  following 
expiration  of  its  original  license, 
withdraw  its  relicense  application  or 
reject  a  new  or  subsequent  license  and 
continue  to  operate  the  project  without 
a  license  under  t^ie  FPA,  subject  only  to 
whatever  other  federal,  state,  or  local 
laws  mav  be  applicable. ^ 

Comments  are  invited  on  the  staffs 
navigability  report.  If  the  Commission 
accepts  the  staffs  conclusions  regarding 
navigabiUty,  the  likely  outcome  will  be 
a  Commission  determination  that  the 
Messalonskee  Stream  projects  are  not 
required  to  be  licensed  under  Section 
23(b)(1)  of  the  FPA. 

Concurrent  with  publication  of  this 
notice,  all  persons  whose  names  appear 
on  the  official  service  Ust  for  the  Central 
Maine  and  Kennebec  Water  District 
rehcensing  proceedings  will  receive  a 
copy  of  the  navigability  report. 
Additional  copies  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  Comments  should  be  filed 
within  30  days  of  the  above  date,  and 


should  reference  Projects  No.  2555, 

2556.  2557.  and  2559.  For  further 

information,  please  contact  John  Blair  at 

(202)  219-2845. 

Lois  D.  Cashell 

Secretary. 

[PR  Doc.  96-21382  Filed  8-21-96;  8:45  am) 

KLUNG  CODE  8717-01-11 


*  See  Federal  Power  Commission  v.  Union 
Electric  Co.  ("Taum  Sauk"),  381  U.S.  90, 97  (1965). 

'  See  Pennsylvania  Electric  Co.,  56  FERC 1 61 ,435 
(1991)  (hydroelectric  licensee  with  a  voluntary 
license  under  Section  4(e)  of  the  FPA  need  not  file 
a  relicense  application  and  may  continue  operating 
without  a  license  following  expiration  of  the 
original  license). 


Reference  Branch,  888  Fir?t  Street,  NE., 

Washington,  DC  20426. 

Lois  D.  CaxheU, 

Secretary. 

(FR  Doc.  96-21387  Filed  8-21-«6;  8:45  am) 

BILUNQ  CODE  (Tir-OI-M 


pocket  No.  ERS6-21 43-000] 

Monterey  Consulting  Associates,  Inc.; 
Notice  of  Issuance  of  Order 

August  16,  1996. 

Monterey  Consulting  Associates,  Inc. 
(Monterey)  submitted  for  filing  a  rate 
schedule  imder  which  Monterey  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Monterey  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Monterey  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assimiptions 
of  liability  by  Monterey. 

On  August  8, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  follovmig: 

Within  30  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Monterey  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regvdatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rulesof 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Monterey  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabihties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  wdthin  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  pubhc  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Monterey's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadUne  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  9,  1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 


;DocKei  ^c  RP96-2CXMX)7] 


NorAm  Gas  T^ansmiSSi 
Notice  of  Filing 


jrnDany; 


August  16, 1996. 

Take  notice  that  on  August  1, 1996, 
NorAM  Gas  Transmission  Company 
(NGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  become  effective  August 
1, 1996: 
Fourth  Revised  Sheet  No.  7 

NGT  states  that  the  tariff  sheet  is 
being  filed  to  reflect  specific  negotiated 
rate  transactions  for  the  month  of 
August  1996. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protest  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  vdll  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  insi>ection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-21380  Filed  8-21-96;  8:45  am] 

BILLMO  CODE  6717-01-M 


[DocKet  No.  RP96 


-X>51 


NorAm  GasTransmiSSic^  Company; 
Notice  of  Filing 

August  16, 1996. 

Take  notice  that  on  July  11, 1996, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  follov*ring  revised 
tariff  sheets,  to  be  effective  as  shown: 

Effective  April  1,1996: 
Second  Substimte  First  Revised  Sheet  No. 
7 
Effective  May  1,1996: 

Substitute  Second  Revised  Sheet  No.  7 
Effective  June  1,  1996: 
First  Revised  Substitute  Second  Revised 
Sheet  No.  7 
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NGT  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  June  26.  1996, 
order  in  Docket  Nos.  RP96-20O-O02  and 
003 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  .\'E..  Washington,  DC 
20426.  in  accordance  with  Rule  211  of 
the  Commission  s  Rule  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protest  must  be  filed  as  provided  in 
Section  154  210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D  Cashell. 
Secretary. 
fFR  D.-X   Q*V-2t381  Filed  8-21-96;  8:45  am) 

aiLUNO  COOe  C717-01-M 

[Docket  No.  ER9e-2141-000] 

Preferred  Energy  Services.  Inc.;  Notice 
of  Issuance  of  Order 

August  15,  1996 

Preferred  Energy  Services,  Inc.  (PESI) 
submitted  for  filing  a  rate  schedule 
under  which  PESI  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  PESI  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  PESI 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  PESI. 

On  August  13, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  d[iirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  PESI  should  file  a  motion  to 
inter,  ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C.    * 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  f)eriod,  PESI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabihties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 


some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neiUier 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  PESI's  issuances  of 
securities  or  assumptions  of  Uability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  12, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Pubhc 
Reference  Branch.  888  First  Street,  N.E. 
Washington,  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-21385  Filed  8-21-96;  8i45  am] 

BlUJNa  COOe  6717-«1-M 


UMI 


[Docket  No.  ER9e-«343-000] 

Sonat  Power  Marketing  L.P.;  Notice  of 
Issuance  of  Order 

August  16, 1996. 

Sonat  Power  Marketing  L.P.  (Sonat) 
submitted  for  filing  a  rate  schedule 
under  which  Sonat  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Sonat  also 
requested  waiver  of  various  Commission 
regulations,  in  particular,  Sonat 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assimiptions  of  UabiHty  by  Sonat. 

On  August  12,  1996,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  an  person  desiring  to  be  heard  or 
to  protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Sonat  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Sonat  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 


compatible  wit  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neiSier 
public  nor  private  interests  will  be 
adversely  aJffected  by  continued 
approval  of  Sonat  s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  11.  1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N"E., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretan,- 
[FR  Doc  96-21386  Filed  8-21-96;  8:45  am] 

BILLING  COOE  8717-01-M 

[Docket  No.  ER91 -195-025,  et  al.] 

Western  Systems  Power  Pool,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  15.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-025) 

Take  notice  that  on  July  30,  1996,  the 
Western  Systems  Power  Pool  (WSPP) 
filed  certain  information  as  required  by 
May  13,  1993.  letter  order  in  the  above- 
referenced  proceeding.  Copies  of 
WSPP's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

2.  North  American  Energy 
Conservation,  Eastern  Power 
Distribution.  Inc.,  Coastal  Electric 
Services  Company.  Calpine  Power 
Services  Company.  CNG  Power 
Services  Corporation.  Citizens  Lehman 
Power  Sales,  and  Howard  Energy 
.Viarketing,  Inc. 

[Docket  Nos.  ER94-1 52-010,  ER94-964-010, 
ER94-1450-O11,  ER94-1 54 5-007,  ER94- 
1554-009,  ER94-1685-008  and  ER95-252- 
006  (not  consolidated)) 

Take  notice  that  the  foUowing 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
coping  in  the  Commission's  Public 
Reference  Room: 

On  July  30, 1996,  North  American 
Energy  Conservation  filed  certain 
information  as  required  by  the 
Commission's  Februarv  10.  1994,  order 
in  Docket  No.  ER94-152-000. 

On  August  1,  1996,  Eastern  Power 
Distribution,  Inc.  filed  certain 
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information  as  required  by  the 
Commission's  Apnl  5.  1994,  order  in 
Docket  No.  ER94-964-OO0. 

On  July  31,  1996,  Coastal  Electric 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  September  29,  1994, 
order  in  Docket  No.  ER94-1450-000. 

On  |uly  31,  1996,  Calpine  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commissions  March  9,  1995,  order  in 
Docket  No.  ER94-1 545-000. 

On  July  31.  1996,  CNG  Power  Services 
Corporation  filed  certeiin  information  as 
required  by  the  Commission's  October 
25.  1994,  order  in  Docket  No.  ER94- 
1554-000 

On  July  31,  1996,  Citizens  Lehman 
Power  Sales  filed  certain  information  as 
required  by  the  Commission's  February 

2.  1995,  order  in  Docket  No,  ER94- 
1685-000. 

On  August  5, 1996,  Howard  Energy 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February-  24  1995,  order  in  Docket  No. 
ER94-252-000. 

3.  Cincinnati  Gas  &  Electric  Company 

(I>ocket  No.  ER95-625-002J 

Take  notice  that  on  August  9,  1996, 
Cincinnati  Gas  &  Electric  Company 
tendered  for  filing  a  letter  advising  the 
Commission  that  no  refunds  are  due  to 
its  Ohio  wholesale  customers  group 
which  include  the  Villages  of  Bethel, 
Bianchester,  Georgetown,  Hamersville, 
Ripley  and  the  City  of  Lebanon. 

Comment  date:  August  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Massachusetts  Electric  Company, 
New  England  Power  Company 

IDocket  No.  ER96-162&-002) 
Take  notice  that  on  July  29, 1996, 

Massachusetts  Electric  Company  and 

New  England  Power  Company  tendered 

for  filing  a  compliance  filing  in  this 

docket. 
Comment  date:  August  29,  1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice, 

5.  Niagara  .Mohawk  Power  Corporation 

[Docket  No.  ER96-1687-0011 

Take  notice  that  on  July  26, 1996, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory^  Commission 
the  following:  (1)  an  Amended  and 
Restated  Service  .Agreement  between 
NMPC  and  Plum  Street  Enterpnses,  Inc. 
(PSE),  and  (ii)  two  revised  pages  to 
NMPC's  Wholesale  Power  Sales  Tariff 
No.  2  in  compliance  with  the  Order 
issued  on  June  26, 1996. 


NMPC  has  served  copies  of  the  filing 
on  the  New  York  Public  Service 
Commission  and  customers  authorized 
to  receive  service  under  the  sales  tariff. 

Comment  date:  August  29,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER96-1 703-000] 

Take  notice  that  on  August  1, 1996, 
Pacific  Gas  and  Electric  Company 
tendered  for  filing  additional 
information  requested  by  FERC  in  its 
letter  dated  July  2, 1996. 

Comment  date:  August  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Public  Service 
Company 

(Docket  No.  ER96-1 969-000) 
Take  notice  that  on  July  31, 1996, 

Southwestern  PubUc  Service  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  August  29, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

(Docket  No.  ER 96- 2 566-000] 

Take  notice  that  on  July  30, 1996, 
Southern  Company  Services,  Inc.  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
"Southern  Companies")  submitted  a 
report  of  short-term  transactions  that 
have  occurred  imder  the  Market  Based 
Rate  Power  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  4)  during 
the  period  April  30, 1996  through  June 
30, 1996. 

Comment  date:  August  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cumberland  Power,  Inc. 

(Docket  No.  ER96-2624-0001 

Take  notice  that  on  August  5, 1996, 
Ciunberland  Power,  Inc.  tendered  for 
filing  a  request  for  blanket  authorization 
under  the  Commission's  Regulations  for 
approval  to  sell  electricity  for  resale  in 
interstate  commerce. 

Comment  date:  August  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc. 

(Docket  No,  7X96-11-000) 

On  August  6, 1996,  Plains  Electric 
Generation  and  Transmission 
Cooperative,  Inc.  (Plains),  filed  an 


appUcation  requesting  that  the 
Conunission  order  PubUc  Service 
Company  of  New  Mexico  (PNM)  to 
provide  transmission  services  pursuant 
to  Section  211  of  the  Federal  Power  Act. 

The  transmission  service  sought  by 
Plains  in  the  AppUcation  is  56  MW  of 
firm,  point-to-point  transmission  service 
over  PNM's  San  Juan-ojo  345  Kv 
transmission  line,  which  extends  from 
the  San  Juan  345  Kv  switchyard  in  the 
Four  Comers  area  of  Northwestern  New 
Mexico  to  the  ojo  345  Kv  Switching 
Station  near  Espanola,  New  Mexico, 
beginning  on  December  10,  1996  and 
continuing  thereafter  on  a  long-term 
basis. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  96-21389  Filed  8-21-96;  8:45  am) 
BILLING  CODE  S717-01-P 


[Project  Nos  "SSO-^'WO  etal.] 

Hydroelectnc  ipphcat^cs  'Cascade 
Energy  Limiteo  Partnersnip  et  ai.j. 
Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  pubUc  inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11580-000. 

c.  Date  filed:  June  3, 1996. 

d.  Applicant:  Cascade  Energy  Limited 
Partnership. 

e.  Name  of  Project:  Lewis  River 
Pimij)ed  Storage  Project. 

f.  Location:  On  the  Lake  Merwin 
section  of  the  Lewis  River, 
approximately  19  miles  southeast  of  the 
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city  of  Longview,  in  Cowlitz  and  Clark 
Counties,  Washington.  Sections  9,  10, 
15,  16,  22,  33,  and  34  in  T6N,  R3E; 
sections  3  and  4  in  T5S,  R3E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a}-625(r). 

h.  Applicant  Contact:  Ms.  Carol  H. 
Cunningham,  Consolidated  Pumped 
Storage.  Inc.,  680  Washington  Blvd.,  5th 
Floor.  Stamford.  CT  06901.  (203)  425- 
8850. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  October  24.  1996. 

k.  Description  of  Project:  The 
applicant  is  exploring  two  alternative 
schemes  for  the  proposed  pumped 
storage  project.  Both  alternatives  would 
utilize  PacifiCorp's  existing  Lake 
Merwin  (FERC  Project  No.  935)  as  a 
lower  reservoir.  The  first  alternative 
would  also  consist  of:  (1)  a  240-foot- 
high  dam  and  105-acre  upper  reservoir; 
(2)  a  26-foot-diameter,  6,800-foot-long 
penstock;  (3)  a  powerhouse  containing 
four  generating  units  with  a  total 
installed  capacity  of  700  MW;  (4)  two 
26-foot-diameter,  1 ,500-foot-long 
taib-aces;  and  (5)  appurtenant  facilities. 

The  second  alternative  would  also 
consist  of:  (1)  a  150-foot-high  dam,  a 
100-foot-high  dam,  and  an  84-acre 
upper  reservoir,  (2)  a  24-foot-diameter, 
3,800-foot-long  penstock;  (3)  a 
powerhou.se  containing  three  generating 
units  with  a  total  installed  capacity  of 
500  MW;  (4)  two  24-foot-diameter. 
1,350-foot-long  taiiraces;  and  (5) 
appunenant  facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.B.C.and  D2. 

2  a.  Type  of  .Application:  Preliminary 
Permit. 

b.  Proiect  No    11.589-000. 

c.  Date  filed:  July  19.  1996. 

d.  Applicant:  United  Power 
Corporation 

e  Name  of  Project;  Bryant  Mountain 
Hvdroeiectnc  Pumped  .Storage  Project. 

f.  Location:  Partiailv  on  lands 
administered  bv  the  Bureau  of  Land 
Management,  approximately  3  miles 
northeast  of  the  town  of  .Maiin,  in 
Klamath  County.  Oregon.  Sections  1,  2, 
11.  12,  and  14  in  T41S,  R12E;  Sections 
22,  23,  26.  27.  35.  and  36  in  T40S.  R13E; 
SecUons  19,  20.  29.  30.  and  31  in  T40S, 
R13E. 

g.  Filed  Pursuant  to;  federal  Power 
Act.  16  use  §  791{a)-825(r), 

h.  Applicant  Contact;  United  Power 
Corporation,  Mr  Bart  O'KeeffiB.  P.O.  Box 
245,  Byron,  CA  94514.  510-634-1550. 

i.  i-ERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 


UMI 


j.  Comment  Date:  October  24.  1996. 

k.  Description  of  Project:  The 
proposed  piunped  storage  project  would 
consist  of:  (1)  an  80-foot-high  dam  and 
40-foot-high  dam  forming  a  500-acre 
upper  reservoir;  (2)  a  35-foot-diameter, 
16,570-foot-long  power  timnel 
coimecting  the  upper  reservoir  with  a 
lower  reservoir;  (3)  a  65-foot-high  dam 
forming  the  570-acre  lower  reservoir;  (4) 
a  powerhouse  containing  four 
generating  units  with  a  combined 
installed  capacity  of  1,000  MW;  (5)  a  4- 
mile-long  transmission  line 
interconnecting  with  an  existing  Pacific 
Southwest  transmission  line;  and  (6) 
appurtenant  facilities. 

Water  for  the  project  will  come  from 
the  Buj^au  of  Reclamation's  and 
Klamath  Irrigation  District's  "D"  Canal. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  and  D2. 

3  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2506-018. 

c.  Date  filed:  July  22.  1996. 

d.  AppUcant:  Mead  Corporation, 
Publishing  Paper  Division. 

e.  Name  of  Project:  Escanaba. 

f.  Location:  On  the  Escanaba  River, 
near  the  township  of  Escanaba  in  Delta 
and  Marquette  Coimties,  Michigan. 

g.  File  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  Max  Curtis,  Upper  Peninsula  Power 

Co.,  600  Lakeshore  Drive.  P.O.  Box 

130,  Houghton,  Michigan  49931.  (906) 

487-5063. 
Ms.  Amy  S.  Koch,  McKenna  LLP,  1800 

M  Street,  N.W.,  Suite  600  South 

Lobby,  Washington,  D.C.  20036,  (202) 

466-9270. 

i.  FERC  Contact:  Thomas  F.  Papsidero 
(202) 219-2715. 

j.  Comment  Date:  September  30,  1996. 

k.  Description  of  Filing:  Application 
to  transfer  the  hcense  for  the  Escanaba 
Project  to  the  Upper  Peninsula  Power 
Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2  & 
D2. 

4  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2697-007. 

c.  Date  filed:  May  13, 1996. 

d.  Applicant:  Northern  States  Power 
Company. 

e.  Name  of  Project:  Cedar  Falls. 

f.  Location:  On  the  Red  Cedar  River, 
in  Dunn  Coimty,  Wisconsin. 

g.  File  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact: 


Lloyd  Everhart,  Northern  States  Power 
Company— Wisconsin,  100  North 
Barstow  Street.  Eau  Claire.  WI  54701, 
(715) 839-2692 

William  J.  Madden.  )t..  John  A. 
Whittaker.  IV.  Winston  &  Strawn, 
1400  L  Street,  N.W  ,  Washington,  DC 
20005, (202)  371-5700 

i.  FERC  Contact:  Torn  Papsidero.  (202) 
219-2715. 

j.  Comment  Date;  September  30,  1996. 

k.  Descnption  of  Proposed  Action: 
The  licensee  requests  an  amendment  to 
extend  the  expiration  date  of  the  license 
for  the  Cedar  Falls  Protect  from  January 
31.  2001  to  March  31.  2005.  The 
licensee  makes  this  request  so  that  the 
expiration  date  coincides  with  the 
expiration  date  for  its  Menomonie 
Project,  located  on  the  Red  Cedar  River 
approximately  six  miles  downstream  of 
the  Cedar  Falls  Project. 

Concurrent  e.xpiration  dates  for  both 
projects  would  be  more  efficient  for  all 
interested  parties,  including  the 
Commission  and  state  and  federal 
resource  agencies,  because 
environmental  and  other  relicensing 
issues  could  be  addressed  concurrently. 
The  licensee  has  coordinated  its  request 
with  the  State  of  Wisconsin  Department 
of  Natural  Resources  and  the  U.S.  Fish 
and  Wildlife  Service,  who  have  no 
objection. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  Cl, 
D2. 

5  a  Type  of  Application;  Joint 
Apphcation  for  Transfer  of  License. 

b.  Project  No,;  8864-012. 

c.  Date  Filed;  July  16.  1996. 

d.  Applicants;  Weyerhaeuser 
Company  and  Calligan  Hydro,  Inc. 

e  Name  of  Project;  Calligan  Creek 
Hydroelectric  Project 

f.  Location;  On  Calligan  Creek  in  King 
County.  Washington 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  use  §§  791  (a)-825  (r). 

h.  Contacts: 
Mr.  Richard  A.  Ryon,  7001-396th  S.E., 

Snoqualmie.  WA  96065,  (206)  88&- 

2511  ext.  251. 
Mr.  Martin  W  Thompson,  19515  North 

Creek  Parkwav,  Suite  310.  Bothell, 

WA  98011-6200.  (206)  487-6541. 

i.  FERC  Contact;  Mr.  Lynn  R.  Miles, 
(202) 219-2671 

j.  Comment  Date;  September  27.  1996. 

k.  Description  of  the  Proposed  Action: 
The  licensee.  Weyerhaeuser  Company, 
seeks  to  transfer  the  project  license  to 
Calligan  Hydro.  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  C2, 
and  02. 

6  a.  Type  of  .•\pplication:  Joint 
Application  for  Transfer  of  License. 
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b.  Project  No.:  9025-008. 
c  Date  Filed:  luly  16,  1996. 

d.  Applicants:  Weyerhaeuser 
Company  and  Hancock  Hydro,  Inc. 

e.  Name  of  Project:  Hancock  Creek 
Hydroeiectnc  Pro)ect. 

f.  Location:  On  Hancock  Creek  in  King 
County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791  (a)-825  (r). 

h.  Contacts: 
Mr.  Richard  A.  Ryon,  7001-396th  S.E., 

Sncx^uaimie.  WA  98065.  (206)  888- 

2511  ext.  251. 
Mr.  Martin  W,  Thompson,  19515  North 

Creek  Parkwav  Suite  310.  Bothell, 

WA  98011-8200,  (206)  487-6541. 

i.  FERC  Contact:  Mr,  Lynn  R.  Miles, 
(202)  219-2671, 

j.  Comment  Date:  September  27,  1996. 

k.  Description  of  the  Proposed  Action: 
The  licensee,  Weyerhaeuser  Company, 
seeks  to  transfer  {he  project  Ucense  to 
Hancock  Hydro.  Inc. 

1,  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
andD2, 

7a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11588-000. 

c.  Date  filed:  July  15, 1996. 

d.  Applicant:  Alaska  Power  and 
Telephone  Company 

e.  Name  of  Project:  Otter  Creek. 

f.  Location:  On  the  Kasidaya  Creek, 
within  City  of  Skagway  City  Limits  (S.E. 
Alaska),  Alaska,  partially  within  the 
Tongass  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  §  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Robert  S. 
Grimm,  President,  Alaska  Power  and 
Telephone  Company.  P.O.  Box  222,  Port 
Townsend,  WA  98368.  (206)  385-1733. 

i.  FERC  Contact:  Mr.  Hector  M  Perez, 
(202) 219-2843. 

j.  Comment  Date:  October  24,  1996, 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
30-foot-long.  15-foot-high  concrete  or 
wood  crib  diversion  structure  and  a 
screened  intake;  (2)  a  small 
impoimdment  with  a  surface  area  of 
about  5  acres;  (3)  a  42-inch-diameter 
and  3,000-foot-long  penstock;  (4)  a 
prefabricated  metal  powerhouse  with  an 
installed  capacity  of  4.5  Kw;  (5)  a  short 
tailrace;  (6)  a  35-Kv  transmission  line 
connecting  the  project  to  the 
distribution  system  of  the  Dewey  Lakes 
Project  No.  1051;  and  (6)  other 
appurtenances. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

.8  a.  Type  of  filing:  Notice  of  Intent  to 
File  An  AppUcation  for  a  New  License. 

b.  Project  No.:  2589. 


c.  Date  filed:  July  29,  1996 

d  Submitted  Bv  Board  of  Light  and 

Power.  Qty  of  Marquette.  Micmgan. 

current  licensee. 

e.  Name  of  Project  Marquette. 

f.  Location:  On  the  Dead  River,  in 
Marquette  County,  Michigan. 

g.  Filed  Pursuaiit  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations, 

h.  Effective  date  of  original  license: 
April  1, 1962. 

i.  Expiration  date  of  original  license: 
July  30,  2001. 

j.  The  pn)ject  consists  of  three 
developments: 

(1)  Etevelopment  No.  1,  comprising: 
(a)  Dam  No.  2  (Upper  Dam),  a  425-foot- 
long,  55-foot-high  concrete  structure 
consisting  of  a  202-foot-long  overflow 
section  with  spillway  crest  elevation 
770.98  feet  NGVD,  a  short  closed 
section,  a  33-foot-wide  penstock  intake 
section  with  trash  racks,  headgates,  and 
a  gate  house,  and  an  abutment  wall;  (b) 
the  Forestville  Reservoir,  having  a  106- 
acre  surface  area;  and  (c)  appurtenant 
facilities; 

(2)  Development  No.  2,  comprising: 
(a)  A  90-inch-dmmpter,  4,167-foot-long 
woodstave  pipeline  from  Dam  No.  2  to 
a  30-foot-diameter  concrete  surge  tank, 
and  two  78-inch-diameter,  450-foot-long 
steel  penstocks  from  the  surge  tank  to 
Plant  No.  2;  (b)  Plant  No.  2,  a 
powerhouse  containing  an  installed 
generating  capacity  of  3,200-kW;  (c) 
generator  leads  to  the  2-phase 
switchyard;  (d)  one  2-phase  bus  and  one 
3-phase  bus;  (e)  two  2.000-kVA 
transformers;  and  (f)  appurtenant 
faciUties. 

(3)  Development  No.  3,  comprising: 
(a)  Dam  No.  3  (Lower  Dam),  a  970-foot- 
long,  20-foot-high  structure,  consisting 
of  a  79-foot-long  concrete  overflow 
section  with  spillway  crest  elevation 
638.0  feet  NGVD,  a  gated  section  having 
two  10-foot-vnde,  10-foot-high  tainter 
gates,  an  embankment  section  having 
continuous  reinforced  concrete 
corewalls,  and  a  21-foot-wride  penstock 
intake  section  with  trashracks  and  a 
headgate;  (b)  a  one-mile-long,  110-acre 
surface  area  reservoir;  (c)  a  96-inch- 
diameter,  139-foot-long  steel  penstock; 
(d)  Plant  No.  3,  a  powerhouse 
containing  an  installed  generating 
capacity  of  700-kW;  (e)  generator  leads; 
(fl  a  bank  of  2,400/7,200-volt 
transformers;  (g)  a  1.66-mile-long,  7,200- 
volt  transmission  line  to  the  3-phase 
side  of  the  svntchyard  at  Plant  No.  2; 
and  (h)  appurtenant  facihties. 

The  project  has  a  total  installed 
capacity  of  3, 900-kW. 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Marquette  Board  of  Light  and  Power, 


2200  Wright  Street.  Marquette, 
Michigan  49855,  (906)  228-0320 

i,  FERC  contact:  Charles  T.  Raabe 
(202) 219-2811. 

m.  Pursuant  to  18  CFR  16.8, 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  Ucense  appUcations 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  Ucense,  All  applications 
for  hcense  for  this  project  must  be  filed 
by  July  30, 1999. 

9  a.  Type  of  Action:  Proceeding 
Pursuant  to  Article  408,  Pro{>osed 
Amendment  of  License  for  Whitewater 
Boating. 

b.  Project  No:  9690-025. 

c.  License  Issued:  April  14, 1992. 

d.  Licensee:  Orange  and  Rockland 
Utilities,  Inc. 

e.  Name  of  Project:  Rio  Project. 

f.  Location:  Mongaup  River  in  Orange 
and  Sullivan  Coimties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r)  and  Article 
408  of  project  Ucense. 

h.  Licensee  Contact:  Mr.  Hans  Hasnay, 
Orange  and  Rockland  Utilities,  Inc.,  One 
Blue  Hill  Plaza,  Pearl  River,  NY  10965, 
(914) 577-2648. 

i.  FERC  Contact:  Heather  Campbell, 
(202) 219-3097. 

j.  Comment  Date:  September  23,  1996. 

k.  Description  of  Proposal:  Piirsuant 
to  article  408,  the  Commission  staff  is 
considering  revising  the  approved 
Whitewater  boating  release  schedule  to 
provide  for  scheduled  two-turbine 
releases.  These  two-turbine  releases  are 
currently  taking  place  at  the  discretion 
of  the  licensee  when  ample  water  is 
present. 

A  public  notice  was  issued  on  July  17, 
1996  with  a  comment  date  of  August  23, 
1996.  On  August  5,  1996,  the  Upper 
Delaware  Council  requested  an 
extension  of  30  days  for  comments.  This 
notice  is  to  inform  all  parties  that 
conmients  on  the  proposal  to  amend  the 
license  v«ll  be  accepted  until  September 
23, 1996. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

Standard  Paragraphs 

A5,  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  apphcation 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
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the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

a:  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(hiand  4.36. 

A9  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice 

AlO  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385,214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
Lonsider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST  ".  "MOTION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "PROTEST,"  or 


•MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commis-sion's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  D.C.  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comment.s— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant,  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  August  16,  1996  Washington,  D.  C. 
Lois  D.  Cashell, 

Secretary. 

iFR  Doc  9&-21411  Filed  8-21-96.  8:45  am] 
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Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of  May  27 
Through  May  31,  1996 

During  the  week  of  May  27  through 
May  31,  1996,  the  appeals,  applications, 
petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  August  15, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


UMI 


Federal  Register      \oi.  61    No    164  /  Thursday.  August  22,  1996  /  Notices 


.^;r 


f  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  27  through  May  31,  1996) 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  sutxnission 


May  28,  1996 

May  29.  1996 

Do  

May  30,  1996 

*viay  31,  1996 

Do  

Do  


Anibal  L  Taboas,  Argonne,  Illinois 


Bradley  S.  Tice,  Cupertino,  Califor- 
nia. 


M.  Spiegel  &  Sons,  Inc.,  Washing- 
ton, DC. 


Lyondell       Petrochemical       Co., 
Washington,  DC. 


Lovelace  Gas  Sen/ice,  Inc.,  Wastv 
ington,  DC. 


Middleton     Oil     Company,     Inc., 
Greenville,  AL 

Mystic  Fuel,  Inc.,  Washington,  DC 


VFA-0171 
VFA-0172 
RR265-4 

RR272-239 

vcx-oooa 

VEE-0025 
RR300-284 


Appeal  of  an  informat)on  request  denial.  If  granted:  The  May  17,  1996 
Freedom  of  Information  Request  Denial  issued  by  Chicago  Oper- 
ations Office  would  be  rescinded,  and  Anibal  L.  Tatx>as  would  re- 
ceive access  to  certain  DOE  information. 

Appeal  of  an  information  request  denial.  If  granted:  The  May  8,  1996 
Freedom  of  Information  Request  Denial  issued  by  Atouquerque  Op- 
erations Office  would  be  rescinded,  arKi  Bradley  S.  Tice  would  re- 
ceive access  to  certain  DOE  information. 

Request  for  modification/rescission  in  ttie  Getty  Refund  Proceeding.  If 
granted:  The  May  3,  1993  Decision  and  Order,  Case  Number 
RF265-2300,  issued  to  M.  Spiegel  &  Sons,  Inc.,  would  tie  modified 
regarding  the  firm's  application  for  refund  submitted  in  the  Getty  re- 
fund proceeding. 

Request  for  modlfication/rescission  in  the  crude  oil  refund  proceeding. 
If  granted:  The  May  3,  1996  Decision  and  Order,  Case  No.  RG272- 
532,  issued  to  Lyondell  Petrochemica)  Co.  would  be  modified  re- 
gardir^g  the  firm's  application  for  refund  sutxnitted  in  the  Crude  Oil 
refund  proceeding. 

Supplemental  Order.  If  granted:  The  May  11,  1995  Decision  and 
Order,  Case  Number  LEE-0131,  Issued  to  Lovelace  Gas  Service, 
Inc.  by  the  Office  of  Heanngs  and  Appeals  would  be  modified  in 
connection  with  a  May  21,  1996  Order  issued  t>y  tt>e  Federal  En- 
ergy Regulatory  Commission. 

Exception  to  tfie  reporting  requirements.  If  granted:  Middleton  Oil 
Company,  Inc.  would  not  be  required  to  file  Form  EIA-782B,  Re- 
seHers'/Retailers'  Monthly  Petroleum  Product  Sales  Report. 

Request  for  modificatiofVrescission  in  the  Gulf  Refund  Proceeding.  If 
granted:  The  March  6,  1996  Dismissal  Letter,  Case  Number 
RF300-20396,  issued  to  Mystic  Fuel,  Inc.  would  be  modified  re- 
garding the  firm's  application  for  refurxj  sutxnitted  in  the  Gulf  refund 
proceeding. 


Refund  Applications  Received 

[Week  of  May  27  through  May  31,  1996] 


Date  received 

Name  of  refund  proceeding/name  of  refund 
applicant 

Case  No. 

5/27/96  thru  5/31/96 

Citronelle  Refund  Applications  

RF345-51  thru  RF345-68. 

5/27/96  thru  5/31/96 

Crude  Oil  Refund  Applications  

RK272-3566  thru  RK272-3578. 

5/27/96  thru  5/31/96 

Vessels  Gas  Refund  ADDlications  

RF354-8  thru  RF354-9. 

[FR  Doc.  96-21406  Filed  8-21-96;  8:45  am] 

SILLING  CODE  M50-01-* 


Office  of  Hearing  and  Appeals 

Notice  of  Cases  Filed:  Week  of  June  3 
Through  June  7,  1996 

During  the  Week  of  June  3  through 
June  7, 1996,  the  appeals,  applications. 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 


occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  August  15,  1996. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  3  through  June  7,  1996] 


Date 

Name  and  kx:ation  of  applicant 

Case  No. 

Type  of  sut)mission 

June  4,  1996  

Associatior  :*  Sj&.ic  iqency  Cus- 
tomers   Poria'v.:    r.-egon. 

VFA-0174 

Appeal  of  an  information  request  denial.  If  granted:  The  Association  of 
Putjik;  Ager)cy  Customers  woukj  receive  a  waiver  of  all  fees  in- 
curred in  tt»e  processing  of  their  Freedom  of  Information  Request 
for  certain  DOE  infomiatioa 
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Date 


Do 


June  5,  !996 


June  6,  1996 


Do 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  June  3  through  June  7,  1996] 


Name  and  location  of  applicant 


David  W.  Smith,  Borger,  Texas 


Manene   Flor,   Albuquerque,   New 
Mexico. 

Pittsburgh  Naval  Reactors  Office, 
West  Mifflin,  Pennsylvania. 


Savannah  River  Operations  Office, 
Aiken.  South  Carolina. 


Case  No. 


VFA-0173 

VFA-0175 
VSA-0082 

VSO-0098 


Type  of  submission 


Appeal  of  an  information  request  aenial   l<  granted:  The  May  9,  1996 

Freedom  of  information  Request  Denial  issued  by  Albuquerque  Oc>- 
eratk>ns  Office  would  be  rescinded,  and  David  W  Smith  would  re- 
ceive access  to  certain  DOE  information 

Appeal  of  an  information  request  denial,  if  granted:  Mariene  Flor 
would  receive  a  waiver  of  ail  fees  irKurred  in  the  processing  of  her 
Freedom  of  Information  Request  for  certain  DOE  information 

Request  for  review  of  opinion  under  "iQ  CFR  part  l^Q  \\  granted  The 
.  April  22,  1 996  Opinion  of  an  Office  of  Heanngs  and  Appeals  Hear- 
inig  Officer,  Case  No,  vSO-0082,  would  be  reviewed  at  the  request 
of  an  individual  employed  at  the  Pittsburgh  Naval  Reactors  Office, 

Request  for  hearing  under  iO  CFR  part  7io  !f  granted:  An  individual 
employed  at  the  Savannah  River  Operations  Office  would  receive  a 
hearing  under  10  CFR  Part  710. 


Refund  Applications  Received 

[Week  of  June  3  through  June  7,  1996] 


Date  ,'-eceived 

Name  of  refund  proceeding/name  of  refund 
applicant 

Case  No. 

6/3/96  thru  6/7/96 

Crude  Oil  Refund  Aoolications 

RK272-3579  thru  RK272  3S8q 

|FR  Doc  96-21407  Filed  8-21-96;  8:45  am] 

B4LUNO  COOE  •4S0-01-P 


Notice  of  Cases  Filed  With  the  Off .ce 
of  Hearings  and  Appeals:  WeeK  of 
June  10  Through  June  14,  1996 

During  the  Week  of  June  10  through 
June  14.  1996,  the  appeals,  and 


appUcations,  petitions  or  other  requests 
hsted  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  August  15, 1996. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


Date 


June  10,  1996 


Do 


Do 


Do 


June  11,  1996 


June  10,  1996 


Do 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  10  through  June  14,  1996] 


Name  and  location  of  applicant 


Burlin   McKinney,   Oliver  Springs, 
Tennessee 


C.  Lawrence  Cornett,  Washington, 
DC 


Tenaska  Washington  Partners  II, 
PofUarxJ,  Oregon 


J.    Enterprises,     Inc.,    Swansea, 
Massachusetts 

R.W.  Hays  Co..  Medford,  Oregon 


William   H.    Payne,   Albuquerque. 

New  Mexico 


Atxjquerque  Operations  Office,  Al- 
buquerque. New  Mexico 


Case  No. 


VFA-0177 

VWX-0009 

VFA-0176 

VEE-0027 
VEE-0026 
VFA-0178 

VSO-0099 


Type  of  submission 


Appeal  of  an  information  request  denial.  If  granted:  The  May  20,  1996 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of 
Human  Radiation  Experiments  would  be  rescinded,  arxj  Burlin 
McKinney  woukj  receive  access  to  certain  DOE  information 

Order  to  show  cause  if  granted.  Oha  will  convene  a  heanng  to  per- 
mit C.  Lawrence  Cornett  to  show  cause  why  his  complaint  to  the 
Office  of  Contractor  Employee  Protection  and  Request  for  Heanng 
pursuant  to  10  CFR  Part  708  should  not  be  dismissed 

Appeal  of  an  information  request  denial  if  granted:  The  May  2*.  ^996 
Freedom  of  intormation  Request  Denial  issued  by  the  Bonneville 
Power  Administration  would  be  rescinded,  and  Tenaska  Washing- 
ton Partners  II  would  receive  access  to  certain  DOE  information. 

Exception  to  the  reporting  requirements  if  granted:  J.  Enterprises, 
Inc.  would  not  tie  required  to  file  Form  EiA-782B,  "Resellers'/Re- 
tailers' Monthly  Petroleum  Product  Sales  Repon." 

Exception  to  the  reporting  requirements  if  granted:  R  W  Hays  Co. 
woukj  not  be  required  to  file  Form  EIA-782B  'Resellers  Retailers' 
Monthly  Petroleum  Product  Sales  Report," 

Appeal  of  an  information  request  denial,  if  granted  The  Marcn  '8, 
1996  Freedom  of  Information  Request  Denial  issued  by  the  Kirtland 
Area  Office  would  tie  rescinded,  and  William  H,  Payne  would  re- 
ceive access  to  all  of  the  investigation  reports  requestea 

Request  for  heanng  under  lO  CFR  Part  7'0  !f  granted  An  individual 
employed  at  Altxjquerque  Operations  Office  wouia  receive  a  hear- 
ing under  10  CFR  Part  710. 


UMI 
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List  OF 


)ases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  June  10  through  June  14,  1996] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Do  

Do 

Ronny  J.  Escamilla,  Washington, 
D.C 

Glen  Milnei .  Seanie   «\  ashington 

VWA-0012 
VFA-0179 

Request  for  hearing  under  DOE  contractor  employee  protectwn  pro- 
gram. If  granted:  A  Hearing  under  1 0  CFR  Part  708  would  be  held 
concerning  ttie  complaint  of  Mr.  Ronny  J.  Escamilla  tfiat  reprisals 
were  taken  by  management  officials  of  Systems  Engineering  & 
Management  Associates,  Incorporation,  as  a  consequence  of  the 
disclosure  to  the  Office  of  the  Inspector  General  of  certain  safety/ 
*"^ai"-  concerns. 

Appea  o;  an  informabon  request  dental.  If  granted:  The  May  29,  1996 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  De- 
fense Progranns  would  be  rescinded,  and  Glen  Milner  would  receive 
access  to  certain  DOE  information. 

(FR  Doc.  96-21408  Filed  &-21-96:  8:45  amj 

BILUNG  cone  64M-01-P 


Notice  of  Cases  Filed  With  the  Office 
of  Heanngs  and  Appeals:  Week  o? 
June  17  Through  June  21.  1996 

During  the  weeic  ol  June  17  through 
June  21, 1996.  the  appeals,  and 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  DC  20585-0107. 

Dated:  August  15, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  1 7  through  June  21,1 996] 


Date 
June  17,  1996 

Do  

June  18,  1996 
June  20,  1996 

June  21, 1996 

Do  

Do  


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Bums  CoTKrete,  Inc.,  Idaho  Falls, 
Idaho. 


U.S.  Solar  Roof,  Bothell,  Washing- 
ton. 


Laney  Oil  Co..  Inc..  Monroe,  North 
Carolina. 

Charlie  Ntehols  Contractor,  Glot)e, 
Arizona. 


Can  Rage  jperations.  Oak  Ridge, 

Tennessee 

Oak  Ridge  Operations,  Oak  Ridge, 
Tennessee. 

Richard  Josin,  Po'tianc  Oregon 


VFA-0182 


VFA-0180 
and  VFA- 
0181 

VEE-0028 


LFA-0409 

VSO-0100 
VSO-0101 
VFA-0183 


Appeal  of  an  information  request  denial.  If  granted:  April  26,  1996 
Freedom  of  information  Request  Denial  issued  by  the  Pittstxjrgh 
Naval  Reactors  Offce  would  be  rescinded,  arxl  Bums  Corx:rete, 
Inc.  would  receive  access  to  certain  DOE  information. 

Appeal  of  an  infomnation  request  denial.  If  granted:  The  June  5,  1996 
Freedom  of  Information  Request  Denial  issued  by  the  Offk»  of  Util- 
ity Technologies  would  be  rescinded,  and  U.S.  Solar  Roof  woukj  re- 
ceive access  to  certain  DOE  information. 

Exceptkxi  to  the  reporting  requirements.  If  granted:  Laney  Oil  Co., 
Inc.  wouW  not  be  required  to  file  Form  EIA-782B  Reseller's/Retail- 
er's Monthly  Petroleum  Product  Sales  Report 

Request  for  nfKXlification/resclssk>n  in  the  crude  oil  refund  proceeding. 
If  granted:  The  April  18,  1994  Dismissal,  Case  No.  RF272-92955, 
issued  to  Charlie  Nk;hols  Contractor  woukJ  be  modified  regarding 
the  firm's  application  for  refurxj  submitted  in  \he  crude  oil  refund 
proceeding. 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An  individual 
employed  at  Oak  Ridge  Operations  Office  would  receive  a  heanng 
under  lOCFR  part  710, 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An  individual 
employed  at  Oak  Ridge  Operations  Office  woukJ  receive  a  hearing 
under  10  CFR  part  710. 

Appeal  of  an  information  request  denial.  If  granted:  The  June  17, 
1996  Freedom  of  Information  Request  Denial  issued  by  ttie  Bonne- 
ville Power  Administration  wouW  be  rescinded,  and  Richard  JosJin 
woukJ  receive  access  to  certain  DOE  Information. 


[FR  Doc.  96-21409  Filed  8-21-96;  8:45  am] 

BILLING  CODE  M5CM)<^-P 

Notice  of  Cases  Filed  With  the  Office 
of  Heanngs  and  Appeals;  Week  of 
June  24  Through  June  28.  1996 

During  the  Week  of  June  24  through 
June  28, 1996,  the  appeals,  applications. 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 


occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  August  15, 1996. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 
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UsT  OF  Cases  Received  by  the  Ofrce  of  Hearings  and  Appeals 

[Week  of  June  24,  through  June  28,  1 996] 


Date 


June  24.1996 


Do  

June  26    '996  ..., 
Do  

Do  

June  27, 1996  .... 

June  28,  1996  .... 


Name  and  location  of  applicant 


Marlene   Flor,  AJbuquerque.   New 
Mexico. 


MississiDoi  Jacksor,  Mississippi  ... 


Motor  Transport  Company,  Menv 
phis,  Tennessee. 


Alt)uquerque  Operations  Office,  Ai- 

buquerQue,  New  Mexico. 

Greenpeace,  Washington,  D.C 


Verrvjn  J.  Brechin,  Mountain  View, 
California. 


Atouquerque  Operations  Office,  Al- 
buquerque, New  Mexico. 


Betty  B.  Plants.  Vancouver,  Wash- 
ington. 


Case  No. 


VFA-0184 


RQ23-610 


RR272-241 


VSO-0102 


VFA-0186 


VFA-0185 


VSA-0077 


VFA-0187 


Type  of  submission 


Appeal  of  an  information  request  denial  If  granted:  The  May  i6  1996 
Freedom  of  information  Request  Denial  issued  by  Albuquerque  Op- 
erations Office  would  be  rescinOed,  and  Marlene  Flor  would  receive 
access  to  certain  DOE  information. 

Application  tor  second  stage  charter  refund  i'  granted:  The  second 
stage  refund  application  submitted  by  Mississippi  m  the  Charter  Re- 
fund Proceeding  would  be  granted. 

Request  (or  rrxxjificatioa'rescission  m  the  crude  oii  refund  oroceeding. 
If  granted:  The  May  i7,  1996  Decision  and  Order.  Case  Numcier 
RF272-78490.  issued  to  Motor  Transport  Company  would  be  modi- 
fied regarding  the  firm's  application  for  refund  submitted  in  the 
Crude  Oil  Refund  Proceeding 

Request  for  heanng  under  '0  CFR  pan  710.  If  granted:  An  individual 
emptoyed  a!  Albuquerque  Operations  Office  would  receive  a  hear- 
ing under  •  0  CFR  part  y  0 

Appeal  0*  an  information  request  denial  if  granted  The  June  5,  'gQe, 
Freedom  of  information  Request  Denial  issued  Dy  the  Office  of  the 
Assistant  Secretary  for  Defense  Programs  would  be  rescinded,  and 
Greenpeace  would  receive  access  to  certain  DOE  information 

Appeal  of  an  information  request  denial.  If  granted  The  June  10, 
1996  Freedom  of  Information  Request  Denial  issued  by  .Nevada 
Operations  Office  would  be  rescinded,  and  Vernon  j.  Brechin  would 
receive  access  to  certain  DOE  information 

Request  for  review  of  opinion  under  -0  CFR  par?  7i0.  If  granted:  The 
May  23,  1996  Opinion  of  the  Office  0'  hearings  and  Appeals.  Case 
No.  VSO-0077,  would  be  reviewea  at  the  request  of  an  individual 
employed  at  Albuquerque  Operations  Office. 

Appeal  of  an  Information  request  aemai  if  granted  The  May  29.  1996 
Freedom  of  Information  Request  Demai  issued  by  Albuquerque  Op- 
erations Office  would  be  rescinded,  and  Betty  B  Plank  would  re- 
ceive access  to  certain  DOE  'nformation 


[PR  Doc.  96-21410  Filed  8-21-96;  8:45  am) 

BILUNG  CODE  545O-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Renewal  Application  Designated  for 
Hearing 

1.  The  Assistant  Chief,  Audio  Services 
Division,  has  before  him  the  following 


apphcation  for  renewal  of  broadcast 
license 


Licensee 

City/State 

File  No. 

MM 

docket 

No. 

Chester  Broadcasting  Company, 

Chester,  South  Carolina „ 

BR-950726YG 

96-169 

Inc.. 

(seeking  renewal  of  the  license  for 
WGCD(AM)) 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
proceeding  upon  the  following  issues: 

(a)  To  determine  whether  Chester 
Broadcasting  Company,  Inc.  has  the 
capability  and  intent  to  expeditiously 
resume  the  broadcast  operations  of 
VVGCD(AM),  consistent  with  the 
Commission's  Rules. 

(b)  To  determine  whether  Chester 
Broadcasting  Company,  Inc.  has 
violated  Sections  73.1740  and/or 
73.1750  of  the  Commission's  Rules. 


UMI 


(c)  To  detennine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  grant  of  the 
subject  renewal  of  license  application 
would  service  the  pubUc  interest, 
convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
239),  1919  M  Street,  NW.,  Washington, 
IK;.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duphcating  contractor.  International 
Transcription  Service,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037 
(telephone  202-857-3800). 


Federal  Communications  Commission. 
Stuart  B.  Bedell, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[PR  Doc.  96-21352  Filed  8-21-96;  8:45  am) 

BIUJNQ  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  appUcants  have  filed  with  the 
Federal  Maritime  Commission 
appUcations  for  hcenses  as  ocean  freight 
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forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Armando's  Freight  Forwarders,  3446  W. 
Irving  Park,  Chicago,  IL  60618,  Armando  L. 
Resales,  )r..  Sole  Proprietor 

KFS.  Inc..  756  Port  America  Place,  Suite 
700,  Grapevine,  TX  76051.  Officers:  James  F. 
Keller.  President,  Matthew  J.  Keller,  Vice 
President 

Cortina  &■  Roth.  Inc..  2801  N.W.  74th 
Avenue,  Suite  204,  Miami,  PL  33122, 
Officers:  Carlos  E.  Cortina,  President,  IJnda 
Roth-Cortina,  Vice  President 

Alpi  USA  Inc..  156-15  146th  Avenue.  Suite 
110,  Jamaica,  NY  11434,  Officers:  Piero 
Albini,  President,  Cathy  Ingebrethsen, 
Secretary /Treasurer 

Global  Marine  Services,  Inc.,  12705  Caron 
Drive,  Jacksonville,  PL  32258,  Officer:  Julie 
A.  Fernandez,  President. 

Dated:  August  16, 1996. 
[oseph  T  Farrell. 
Acting  Secretary. 
[FR  Doc.  96-21372  Filed  8-21-96;  8:45  am] 

BILLING  CODE  6730-Oi-M 


FEDERAL  RESERVE  SYSTEM 

Formations  6f,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owTied  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fiUngs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 


nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  wnritten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16. 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  1st  United  Bancorp,  Boca  Raton, 
Florida;  to  acquire  100  percent  of  the 
voting  shares  of  Park  Bancshares,  Inc., 
Boca  I^ton,  Florida,  and  thereby 
indirectly  acquire  First  National  Beuik  of 
Lake  Park,  Lake  Park,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  KerkhoffLP.,  to  become  a  bank 
holding  company  by  acquiring  34.60 
percent  of  the  voting  shares  of 
Southwest  Financial  Group  of  Iowa, 
Inc.,  and  thereby  indirectly  acquire 
Houghton  State  Bank,  all  of  Red  Oak. 
Iowa. 

C.  Federal  Reser\e  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  River  Valley  Bancorp,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
National  Bank  of  Madison,  both  of 
Madison,  Indiana. 

In  connection  with  this  application. 
River  Valley  Bancorp  also  has  applied  to 
acquire  Madison  First  Federal  Savings 
and  Loan  Association,  Madison, 
Indiana,  and  thereby  engage  in  the 
operation  of  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y;  and  to  engage  in  making 
and  servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 


North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  International  Bancshares,  Inc., 
Corpus  Christi,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Delaware 
International  Bancshares,  Inc.,  Dover, 
Delaware,  and  thereby  indirectly 
acquire  The  International  Bank,  Corpus 
Christi,  Texas. 

2.  Delaware  International  Bancshares, 
Inc.,  Dover,  Delaware;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
International  Bank,  Corpus  Christi, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1996. 
Jennifer  J.  Johnson 
Deputy  Secretary  of  the  Board 
(FR  Doc.  96-21413  Filed  8-21-96:  8:45  am) 

BHJJNO  CODE  S»»-01-f 


Formations  ot   AcquiSiliOPS  by   and 
Mergers  of  Bank  Hotdina  Corripames; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-17095)  published  on  page  35215  - 
35216  of  the  issue  for  Friday,  July  5, 
1996. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Eggemeyer  Corp.,  Castle  Creek  Capital 
Partners  Fund — I,  L.P.,  Castle  Creek 
Capital,  L.L.C.,  is  revised  to  read  as 
follows: 

1.  Eggemeyer  Advisory  Corp.,  Castle 
Creek  Capital  Partners  Fund — I,  L.P., 
and  Castle  Creek  Capital,  L.L.C..  all  of 
Chicago,  Illinois;  to  become  bank 
holding  companies  by  acquiring  more 
than  25  percent  of  the  voting  shares  of 
Monarch  Bancorp,  Laguna  Niguel, 
Cahfomia,  and  thereby  indirectly 
acquire  control  of  Monarch  Bank, 
Lagima  Niguel,  California,  and  Western 
Bank,  Los  Angeles,  California. 

Comments  on  this  application  must 
be  received  by  September  3, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  16.  1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-21415  Filed  8-21-96;  8:45  am) 

BILUNG  CODE  e21(M>1-r 


Notice  of  Proposals  To  Engage  in 
Permissibie  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engage  in  Permissible  Nonbani^ing 
Activities;  Corrector 

This  notice  corrects  a  notice  (FR  Doc. 
96-20678)  published  on  pages  42251  - 
42252  of  the  issue  for  Wednesday, 
August  14, 1996. 
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Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Capitol 
Bankshares,  Inc.,  is  revised  to  read  as 
follows: 

J   Capitol  Bankshares,  Inc.,  Madison. 
Wisconsin,  to  engage  de  novo  through 
its  subsidiarv'  Capitol  Mortgage 
Corporation.  Madison.  Wisconsin,  in 
making  and  servicing  loans  pursuant  to 
§  225.25fb)(ll  of  the  Board's  Regulation 
Y. 

Comments  on  this  apphcation  must 
be  received  by  August  23, 1996, 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1996. 
[ennifer  [.  lohnson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc  96-21414  Filed  8-21-96;  8:45  am] 

B4LUNG  CODE  «210-01-f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 

Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 


and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  072996  and  080996 


Name  of  acquiring  person,  name  of  acquired  person,  and  name  of  acquired  entity 


UMI 


Baxter  International  inc  .  Nestle  S  A  (a  Swiss  company),  Clintec  Nutrition  Company  , 

Philip  P   Anscriutz,  Union  Pacific  Corporation,  Union  Pacific  Corporation 

ProntierVision  Partners,  l  p  .  VS&A  CommunJcatiofw  Partners,  LP.,  Triax  Soutfieas?  Associates,  LP  

Nationwide  Mutual  insurance  Company,  Lane  Investment  Limited  Partnership.  Secret  Communications  Limited 
Partnership     „ „„„ „ „ 

Assurance  Generales  de  France.  ACI  Holding,  Inc.,  ACI  Holding  Inc „„ 

Bay  Networks,  inc  ,  Penrii  DataComm  Networvs,  Inc.,  Penril  DataComm  Networks,  Inc 

MascoTech,  inc  ,  The  Estate  of  David  J  McGrath,  Jr.,  Pioneer  Acquisition  Corporation  „ 

A.  Jerrold  Perenchio  A  Jerroid  Perenchio.  The  Univision  Network  HokJing  Limited  Partnership „ 

Anheuser-Busch  Companies  loc  .  Glenn  Goodman.  Twin  City  Distributors,  Inc  „... 

Anheuser-Busch  Conpames  inc  .  RoOert  E  Goodman,  Twin  City  Distributors,  Inc 

Casino  America,  inc  .  Edward  j   DeBartoio.  Jr.,  Louisiana  Riverboat  Gaming  Partnership  „. _„ 

Casino  America,  irx  .  Casino  America,  inc..  Louisiana  Riverboat  Gaming  Partnership  

General  Re  Corporation  Niational  Re  Corporation.  National  Re  Corporation  >..».................„ 

VEBA  AG.  Naico  Chemica!  Corr.pany,  Naico  Chemical  Company  «....„_ 

Moorman  Manutactunng  Company,  Randall  A.  Gormley,  Gormley  &  Company,  Inc 

Bankers  Trust  New  York  Corporation,  Dorothy  D.  Park,  RHP  Incorporated  

Michael  Wilkinson.  McLouth  Stee'  products  Cofporatkxi,  McLouth  Steel  Products  Corporation „ 

Advance  Voting  Trust,  Media  Communications  Partners  Limited  Partnership,  CityMedia,  Inc  

El  Paso  Natural  Gas  Company.  Tenneco  inc.,  Tenneco  Inc.-Post  Spirwff  

Polymer  Group  inc  .  Petropar  S  A  (a  Brazilian  company),  Petropar  North  America  Corp  

ShopKo  Stores,  Inc    FoxMeyer  Health  Corporation.  Healthcare  Connect,  Inc..  Health  Care  Pharmacy  Provider 

Reput)lic  industries,  inc    AcWington  Resources,  Inc..  Addington  Resources,  Inc  

US  Office  Products  Company,  American  Loose  Leal/Business  Products.  Inc.,  American  Loose  Leaf/Business 
Products.  Inc 

Fu)i  Photo  Film  Co.,  Ltd.,  Wal-Mart  Stores,  Inc.,  Wal-Mart  Stores,  Inc  !...!.!!.".."!!!"!!!!!"!"""!!!!""""'""' 

GS  Capital  Partners  n   _  P    Global  Financial  Information  Corporation,  Global  Financial  Information  Corporation 

General  Electric  Company   Latin  Communications  Group  Inc.,  Latin  Communications  Group  Inc 

Lane  investrrient  Limited  Partnership,  Joseph  M.  FieW,  Entertainment  Communications.  Inc 

Letitia  Corporation.  T   Lynn  Morris.  TVM  Group,  Irx;  .„„„ 

First  Chicago  NBD  Corporation.  The  Shenvin-Williams  Company,  Pierce  &  Stevens  Corporation 

Harold  C   Simmons  Family  Trust  No.  2,  DeSoto,  Inc.,  DeSoto,  Inc  

George  S  Hofmeister  MascoTech.  Inc.,  Taylor  Building  Products  Co.,  Eagle  Window  &  Door.  Inc 

Citation  Corporation,  interstate  Forging  Industries,  Inc.,  Interstate  Forging  Industries,  Inc  

SyGNET  Communications  inc  .  Horizon  Cellular  Telephone  Company,  L.P..  horizon  Cellular  Telephone  Com- 
pany of  Chautauqua.  LP  

Marmon  Holdings,  (nc  .  FMI  Holdings  Corporatkin,  FMI  Hokfings  Corporation 

Broderbund  Software,  Inc.  Deluxe  Corporation,  T/Maker  Company 

Moore  Corporation  Limited,  Aetna  Life  and  Casualty  Company,  Aetna  Ufe  Insurance  Company 

United  Asset  Management  Corporation,  Clay  Finlay  Inc.,  Clay  Finlay  Inc  

D  Franas  K.  Fmlay,  United  Asset  Management  Corporatwn,  United  Asset  Management  Corporatkxi  

John  P  Clay.  United  Asset  Management  Corporation,  United  Asset  Management  Corporation „ 

David  A   Beckerman.  Gait  Sand  Companv.  Gatt  Sand  Corrpany 

Legal  &  General  Ventures  i996  unquoted  Equity  Fund,  LP.  Mannesman  AG  (a  German  con^jany), 
Mannesman  Tally  GmbH  

Swiss  Reinsurance  Company,  ACI  HoWing  Inc.,  ACI  HokUng  Inc "".""""" 

Pharmaceutical  Product  Development,  Inc.,  Applied  Bkjsdence  Intematkxial  Inc.,  Applied  Bioscience  Inter- 
national Inc  

UGt  Corporation,  Phillips  Petroleum  Company,  Phillips  66  Propane  Company . ..."..... 


^NNo, 

Date 

terminated 

96-2373 

07/29/96 

96-2375 

07/29/96 

96-2382 

07/29/96 

96-2394 

07/29/96 

9&-2396 

07/29/96 

96-2417 

07/29/96 

96-2420 

07/29/96 

96-2425 

07/29/96 

96-2445 

07/29/96 

96-2446 

07/29/96 

96-2449 

07/29/96 

96-2450 

07/29/96 

96-2460 

07/29/96 

96-2462 

07/29/96 

96-2473 

07/29/96 

96-2487 

07/29/96 

96-2493 

07/29/96 

96-2344 

07/30/96 

96-2366 

07/30/96 

96-2481 

07/30/96 

96-2442 

07/31/96 

96-2472 

07/31/96 

96-2260 

08/02/96 

96-2367 

08/02/96 

96-2381 

08/02'96 

96-2387 

08/02,'96 

96-2395 

08/02/96 

96-2443 

08/02/96 

9&-2453 

08/02/96 

96-2479 

08/02/96 

96-2482 

08/02/96 

96-2491 

08/02/96 

96-2510 

08/0Z'96 

96-2521 

08/02'96 

96-2451 

08/05/'96 

96-2474 

08/05/96 

96-2498 

08/05/96 

96-2499 

08/05/96 

96-2500 

08/05/96 

96-2519 

08/05/96 

96-2537 

0&'05/96 

96-2404 

08/06/96 

96-2410 

08/06/96 

96-2452 

08/06/96 
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Transactions  Granted  Early  Termination  Between:  072996  and  080996 — Continued 


Name  of  acquiring  person,  name  of  acquired  person,  and  name  ol  acquired  entity 


NNo. 

Date 
tefminated 

96-2492 

08A)6/96 

96-2368 

08A)7/96 

96-2439 

08/07/96 

96-2448 

08/07/96 

96-2480 

08^)7/96 

96-2485 

08«)7/96 

96-2486 

08«)7/96 

96-2504 

08/07/96 

96-2506 

08/07/96 

96-2506 

08/07/96 

96-2507 

08«)7/96 

96-2508 

08/07/96 

96-2516 

08A)7/96 

96-2523 

08A)7/96 

96-2538 

08/07/96 

96-2545 

08/07/96 

96-2556 

08/07/96 

96-2527 

08«)8«6 

96-2528 

■     08/08/96 

96-2171 

08/09/96 

96-2454 

08/09/96 

96-2520 

08/09/96 

96-2532 

08/09/96 

96-2542 

08/09/96 

96-2547 

08/09/96 

96-2548 

Oa/09/96 

96-2551 

08«)9/96 

96-2563 

08/09/96 

96-2564 

08/09/96 

96-2566 

08A)9/96 

96-2568 

08/09/96 

96-2574 

08/09/96 

96-2577 

08/09/96 

96-2579 

08/09/96 

96-2585 

08A)9/96 

96-2S91 

08/09/96 

9&-2594 

08/09/96 

96-2598 

08/09/96 

96-2599 

08A)9/96 

96-2608 

08/09/96 

96-2609 

08/09/96 

Trump  Hotels  &  Casino  Resorts,  Inc.,  Donald  J.  Tnjnrip,  Tmmp's  Castle  Associates  &  Trump's  Castie  Hotel  & 

Cast 

Chartertiouse  Equity  Partners  II,  LP,  Cencom  Cable  Income  Partners  II,  L.P.,  Cencom  Partners,  LP 

Steven  l  Volla,  Ricnmond  Heights  General  Hospital,  Richmond  Heights  General  Hospital 

Or  Rajendra  Singh,  lGC  international.  Inc..  LCC  International,  Inc _ _ 

Tractebel.  S.A    Thomas  A.V.  Cassel.  Northeasterr  Power  Company „ _ _ _ 

FS  Equity  Partners  HI.  L.P..  The  Pantry,  inc..  The  Pantry.  Irx:  ~,. ~ „..».. 

Framatome  S,A.   Robert  G.  Patncia  M  Peterson  ispouses),  Interlock  Corporation _„ 

Steven  M,  Estnck.  Paychex,  Inc,  Paychex,  Inc  „ 

Paychex,  Inc.  National  Business  Solutions,  Inc.,  National  Business  Solutions,  Inc 

Stuart  G   Lasher  Paychex   inc.   Paychex.  IrK _ 

Goider   Thoma.  Cressey.  Rauner  Fund  IV,  LP.,  Matthew  Coleman,  GNWC  Wire,  Catjie  and  Network  Prod- 


ucts, inc 


Wang  Laboratories,  Inc..  Kaval  Bajaj,  l-NET,  Inc — 

Brunswick  Corporation  Roadmaster  Industries,  inc    Roadmaster  industries.  Inc.  and  Roadmaster  Corporation 

First  USA,  Inc  ,  Golder  Thoma  Cressey  Fund  III  Limited  Partnership,  Bensar  Holdings  Inc  _ 

Glotial  Universal  Systems,  Inc..  Scientific-AtJanta,  Inc.,  Scientific-Atlanta,  Inc 

The  Harper  Group,  Inc..  TDS  Logistics  inc,,  TDS  Logistics,  mc ~.... 

Mr  John  M.  Rudey,  Weyerhaeuser  Company,  Weyerhaeuser  Company  „. 

PnCellular  Corporation,  vanguard  Cellular  Systems,  mc  .  Orange  County  CeHular  Telephone  Corp  

Vanguard  Cellular  Systems,  inc..  '^nCelluiar  Corporation,  Chill  Cellular  Corporation 

Mississippi  Chemical  Corporation,  Ane  Genger   New  Mexicc  Potash  Corporation  arxJ  Eddy  Potash,  Inc 

First  Data  Corporation,  Electronic  Data  Systems  Corrxiration  EDS  Pieet  Servk»s,  Inc  

United  Magazine  Company   Ohio  Penodical  Distnbutors    nc    Ohio  Penod»cal  Distributors,  Iric  

Compagnie  de  Samt-Gobam,  The  Benderson  1993-3  "''rust,  Bufftech  Inc 

Compagnie  de  Saint-Gobam,  The  Benderson  1 993-2  Trust,  Bufftech,  Inc ~~ ...................... 

Promotora  El  Gallo.  S.A.  de  C  V  ,  M  G   Products  Inc    M  G   Products,  Inc  „ 

Cortec  Group  Fund  II,  L,P,,  Umroyal  Technology  Corporation   jniroya:  Technology  Corporation  ....................... 

MAIC  Holdings,  Inc.,  MOMED  Holding  Company,  MOMED  Holding  Company  „ 

Pndeaux  &  Associates  i.imited,  AT&T  Corp  ,  AT&T  Capital  Corporation  „ 

The  Nomura  Securities  Co.,  Ltd.,  AT&T  Corp.,  AT&T  Capital  Corporation „ 

Nicolas  Lethbridge,  AT&T  Corp  ,  AT&T  Caprtal  Corporation  _ 

OcckJental  Petroleum  Corporation,  Laurel  industnes.  Inc..  Laurei  industries,  IrK „ 

Carlisle  Companies  Incorporated.  Virgii  Scherping,  Sherping  Systems,  Inc  — 

Raycom  Media,  Inc..  Federal  Enterprises   Inc  .  Federal  Enterpnses,  Inc ~.. — 

Golden  Books  Family  Entertainment,  inc    Mr  Lome  Michaeis,  Broadway  Video  Entertainment  LP  

Three  Cities  Fund  11,  LP.,  Salem  Corporation.  Salem  Corporation    „ 

Entergy  Corporation,  WestSphere  Equity  Holdings  Hi,  Ltd    280  Secunn  Holdings,  Inc _ 

SCOR.  The  Allstate  Corporation,  Allstate  insurance  Company-Barnngion  D'vision  

The  Gokjman  Sachs  Group,  LP,  Joseph  E.  Robert,  Jr,,  JER  Venture  Management,  Inc 

Guinness  Peat  Group  pic.  Citation  insurance  Group,  Citation  insurar»ce  Group  

Kirk  Kerkonan   P&F  Acquisition  Corp.,  P&F  Acquisition  Corp  

Seven  Network  Limited,  P&F  Acquisition  Corporation,  P&F  Acquisition  Corporation  


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M,  Peay  or  Renee  .•\  Hoiion, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  D.C.  20580.  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
(FT?  Doc  96-21417  Filed  8-22-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority; 
Assistant  Secretary  tor  Management 
and  Budget 

Part  A,  Office  of  the  Secretary, 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  for  the 
E)epartinent  of  Health  and  Human 
Services  is  being  amended  at  Chapter 
AM,  HHS  Management  and  Budget 
Office,  Chapter  AMG,  Office  of  Grants 
and  Acquisition  Management,  as  last 
amended  at  57  FR  37813-15.  8/20/92. 
The  changes  are  to  reflect  a  realignment 
of  functions  within  the  Office  of  Grants 
and  Acquisition  Management. 

Delete  Chapter  AMG  in  its  entirety 
and  replace  with  the  following: 


Section  AMG.OO     Mission 

The  Office  of  Grants  and  Acquisition 
Management  (OGAM)  provides 
functional  management  direction  in  the 
areas  of  grants  management,  acquisition 
and  logistics.  Formulates  cost  principles 
and  grant  and  contract  cost 
reimbursement  policy.  Resolves  cross- 
cutting  audit  findings.  Provides 
Department-wide  leadership  in  these 
areas  through  policy  development, 
oversight  and  training.  Awards  and 
administers  contracts  in  support  of  the 
program  needs  of  the  Office  of  the 
Secretary,  and  provides  administrative 
management  and  support  to  the  Small 
and  Disadvantaged  Business  Utilization 
Program  for  the  Department.  Represents 
the  Department  in  dealings  with  OMB, 
GSA  and  other  Federal  agencies  and 
Congress  in  the  areas  of  mandatory  and 
discretionary  grants,  procurement  and 
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logistics.  Fosters  creativity  and 
innovation  in  the  administration  of 
these  huictions  throughout  the 
Department. 

Section  AMG.IO     Organization 

The  Office  of  Grants  and  Acquisition 
Management  (OGAM),  headed  by  a 
Deputy  Assistant  Secretary  for  Grants 
and  Acquisition  Management  who 
reports  to  the  Assistant  Secretary  for 
Management  and  Budget,  consists  of  the 
following  components: 

A.  Immediate  Office  (AMG) 

B.  Logistics  Fohcy  Staff  (AMG-1) 

C.  Office  of  Acquisition  Management 

(AMGl) 

D.  Office  of  Small  and  Disadvantaged 

Business  Utilization  {AMGl 2) 

E.  Office  of  Grants  Management  (AMG2) 

F.  Office  of  Audit  Resolution  and  Cost 

Pohcy  (AMG3) 

Section  .\MG.20     Functions 

A.  Office  of  the  Deputy  Assistant 
Secretary  (AMG).  The  Office  of  the 
Deputy  Assistant  Secretary  for  Grants 
and  Acquisition  Management  provides 
leadership,  policy,  guidance  and 
supervision,  as  well  as  coordinating 
long  and  short-range  planning  to 
constituent  organization. 

B.  Logistics  Policy  Staff  (AMG-1). 
Serves  as  the  Department's  focal  point 
and  liaison  with  the  Operating  and  Staff 
Divisions  for  policy  development, 
technical  assistance,  oversight  and 
training  in  the  area  of  logistics.  The  Staff 
is  responsible  for  the  following: 

a.  Formulates  Department-wide 
logistics  policies  governing  the 
management  of  personal  property 
throughout  the  Department. 

b.  Provides  advice  and  technical 
assistance  on  logistics  activities  and 
policy  matters  to  the  Department's 
Operating  Divisions. 

c.  Monitors  the  adoption  of  logistics 
policies  by  the  Department's  Operating 
Divisions  to  ensure  consistent  pohcy 
interpretation  and  application. 

d.  Oversees  the  implementation  of 
logistics  functions  throughout  the 
Department. 

e.  Develops,  participates  in  and 
evaluates  logistics  training  programs  for 
Department  staff. 

I.  Researches,  analyzes  and  tests 
innovative  ideas,  techniques  and 
policies  in  the  area  of  logistics. 

g.  Serves  as  the  Department's  liaison 
in  the  area  of  logistics  and  maintains 
working  relationships  with  OMB,  GSA 
and  other  Federal  agencies  to  coordinate 
and  assist  in  the  development  of  policy. 

C.  Office  of  Acquisition  Management 
(AMGl).  The  Office  of  Acquisition 
Management  provides  leadership  in  the 
area  of  acquisition  through  pohcy 


development,  oversight  and  training. 
The  Office  awards  and  administers 
contracts  in  support  of  the  program 
needs  of  the  Office  of  the  Secretary.  The 
office  is  responsible  for  the  following: 

a.  Formulates  Department-wide 
acquisition  policies  governing 
procurement  activities.  Pubhshes  these 
in  regulations  and  manuals. 
Recommends  and  participates  in 
development  of  government-wide 
acquisition  policy. 

b.  Provides  advice  and  technical 
assistance  on  procurement  activities  and 
pohcy  matters  to  the  Department's 
Operating  and  Staff  Divisions. 

c.  Develops,  participates  in  and 
evaluates  the  procurement  training  and 
certification  program  for  Department's 
procurement  staff;  develops  and 
participates  in  training  activities  for  the 

^Department  s  program  staff  who  act  as 
project  officers  on  the  Department's 
contracts. 

d.  Monitors  the  adoption  of 
acquisition  pohcies  by  the  Department's 
Operating  and  Staff  Divisions  to  ensure 
consistent  pohcy  interpretation  and 
apphcation. 

e.  Conducts  Performance 
Measurement  of  the  Department's 
procurement  system  to  ensure 
comphance  with  procurement  laws  and 
pohcies  and  efficient  acquisition  of  the 
Department's  program  needs. 

I.  Makes  studies  of  problems  requiring 
creation  of  new  policies  or  revision  of 
current  pohcies.  including  the 
apphcation  of  Departmental 
management  controls  and  reports 
related  to  the  Department's  prociirement 
activities;  resolves  issues  arising  from 
implementation  of  those  pohcies; 
maintains  similar  relationships  and 
associations  with  public  and  private 
contractor  organizations. 

g/  Researches,  analyzes  and  tests 
innovative  ideas,  techniques  and 
pohcies  in  the  area  of  acquisitions. 
Establishes  and  directs  ad  hoc  teams  to 
work  on  special  projects  to  develop 
creative  approaches  to  problems  in  the 
area  of  acquisition. 

h.  Serves  as  the  Department's  liaison 
in  the  area  of  acquisitions  and  maintains 
woridng  relationships  with  OMB,  GSA, 
GAO,  and  other  Federal  agencies  to 
coordinate  and  assist  in  the 
Development  of  policy  and  to 
participate  in  government-wide  tests  of 
procurement  innovations. 

i.  Conducts  special  projects  to 
develop  improved  mechanisms  for 
Department-wide  management  of 
procurement. 

j.  Plans,  directs,  and  carries  out  the 
centrahzed  contracting  program  for  the 
Office  of  the  Secretary,  the  Office  of 
Consiuner  Affairs,  and  the 


Administration  on  Aging.  In  the  case  of 
certain  consolidated  and  centralized 
commodities  and  ser\'ices  (including 
information  technology)  also  provides 
contract  support  for  the  Administration 
on  Children  and  Families  as  well  as 
other  components  of  the  Department. 

k.  Administers  and  manages 
performance  of  the  contracts  of  the 
Office  of  the  Secretary  to  ensure  that  it 
receives  the  timely  and  quality 
performance  and  the  products  for  which 
it  has  contracted 

1.  Is  responsible  for  award  and 
administration  of  contracts.  Is 
authorized  to  enter  into  contracts  at  the 
micro-purchase,  simplified  acquisition, 
and  major  purchase  (purchases  in 
excess  of  SlOO.OOO.OO)  levels. 

m.  Tests  irmovative  ideas  and 
techniques  to  develop  improved 
procurement  methodologies. 

D.  Office  of  Small  and  Disadvantaged 
Business  Utilization  (AMGl 2). 

a.  Has  responsibility  within  the 
Department  for  policy,  plans,  and 
oversight  of  execution  of  the  functions 
under  section  8  and  15  of  the  Small 
Business  Act  as  amended  and  Executive 
Order  12073  an  12138,  relating  to 
preference  programs  for  small 
businesses,  disadvantaged  businesses, 
labor  surplus  area  concerns,  and 
women-owned  businesses.  Under 
provision  of  Public  Law  95-507,  the 
Director  reports  directly  to  the  Deputy 
Secretary.  Pursuant  to  Deputy 
Secretarial  direction,  the  day-to-day 
operational  review  will  be  provided  by 
the  Deputy  .Assistant  Secretary  for 
Grants  and  Acquisition  Management  to 
ensure  effective  departmental 
coordination  and  execution  of  these 
programs. 

b.  Acts  as  the  advocate  for  the 
Secretary  and  Deputy  Secretary  wdthin 
the  Department  for  matters  relating  to 
sections  8  and  15  of  the  Small  Business 
Act  and  Executive  Orders  12073  and 
12138  and  represents  the  Department  in 
dealing  with  other  Federal  agencies  on 
those  matters. 

c.  Acts  as  focal  point  and  advocate  for 
the  small  business,  disadvantaged 
business,  labor  surplus  area  and 
women-owned  business  firms  in  their 
deahng  with  the  Department. 

d.  Formulates,  recommends  and 
monitors  implementation  of  pohcies  for 
the  Department's  small  business.  Small 
Business  Innovation  Research, 
disadvantaged  business,  labor  surplus 
area,  and  women-owned  business 
programs. 

e.  Coordinates  and  prepares  the 
Department's  goals  for  assigned 
programs,  recommends  Secretarial 
approval  of  such  goals  and  subsequent 
to  Secretarial  approval,  negotiates, 
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establishes  and  reports  on  goals  Tor  the 
assigned  programs  with  the  cognizant 
Federal  agencies. 

f.  Encourages  the  awarding  of 
contracts  and  subcontracts  to  small 
business,  disadvantaged  business,  labor 
surplus  area,  and  women-owned 
business  firms  by  providing  information 
and  assistance  to  all  of  the  Department's 
organizational  units. 

g  Prepares  documentation  and 
reports  to  the  Executive  Office  of  the 
President,  the  Congress,  Office  of 
Management  and  Budget,  the  Small 
Business  Administration,  and  other 
agencies,  as  required. 

h.  Ensures  effective  implementation 
by  the  Department  of  mandator*'  plans 
and/or  contract  clauses  as  required  by 
Public  Law  95-507  for  small  business 
and  disadvantaged  business  firms  and 
monitors  the  activities  relating  to  such 
plans. 

i.  Provides  input  for  coordinated 
Departmental  positions  on  proposed 
legislation  and  Government  regulations 
on  matters  affecting  cognizant 
socioeconomic  programs  and  maintain 
liaison  with  Congress  through 
established  Departmental  channels. 

j.  Manages  the  Department's  Small 
Business  Innovation  Research  Program 
(SBIR)  established  under  Public  Law 
97-219  and  provides  liaison  between 
the  Department  and  the  Small  Business 
Administration  on  SBIR  matters. 

k.  Oversees  and  monitors  the 
Departmental  review  and  screening  of 
planned  procurement  by  programs  and 
procurement  offices  to  ensure  that 
preference  programs  are  given  thorough 
consideration  throughout  the  decision- 
making process. 

E.  Office  of  Grants  Management 
(AMG2). 

The  Office  of  Grants  management 
provides  leadership  in  the  area  of 
mandatory  and  discretionary  grants 
through  policy  development,  oversight 
and  training.  The  Office  has  functional 
responsibility  for  Department-wide 
grants  policies  and  grant  regulations,  hi 
addition,  the  Office  is  responsible  for 
oversight  of  the  HHS  grants 
management  operations  and  the 
following: 

a.  Manages  oversight  of  the  award  and 
administration  of  mandatory  and 
discretionary  grants  and  other  forms  of 
Federal  financial  assistance  throughout 
the  Department. 

b.  Formulates  Department-wide  grant 
policies  governing  the  award  and 
administration  of  grant  activities. 
Publishes  these  in  regulations  and  other 
directives. 

c.  Monitors  the  adoption  of  grant 
policies  and  procedures  by  the 
Department's  Operating  and  Staff 


Divisions  to  ensure  consistent  policy 
interpretation  and  application. 

d.  Provides  advice  and  technical 
assistance  to  the  Department's 
Operating  and  Staff  Divisions  and  to  the 
general  public  on  matters  relating  to  the 
administration  of  grants  and  other  forms 
of  Federal  financial  assistance. 

e.  Develops,  participants  in  and 
evaluates  grants  management  training 
programs  for  Department  staff. 

f.  Serves  as  the  Department's  liaison 
in  grants  and  maintains  working 
relationships  wath  0MB  and  other 
Federal  agencies  to  coordinate  and 
assist  in  the  development  of 
govemment-vkdde  grant  policies. 

g.  Conducts  special  studies  of  grants 
management  issues  to  identify  and 
implement  improvements  in  the  way 
the  Department  awards  and  administers 
grants  and  other  forms  of  Federal 
financial  assistance;  designs  and  assists 
in  execution  of  demonstrations, 
experimentation  and  tests  of  innovative 
approaches  to  grants  management. 

h.  Develops,  analyzes  and  tests 
innovative  ideas,  techniques  and 
pohcies  in  grants  management.  Fosters 
creativity  in  the  administration  of 
grants. 

i.  Establishes  and  manages  improved 
grants  management  information  and 
monitoring  systems. 

j.  Establishes  and  manages  training 
and  certification  programs  for  grants 
management  professionals  throughout 
the  Department. 

F.  Office  of  Audit  Resolution  and  Cost 
PoUcy  (AMG3).  The  Office  of  Audit 
Resolution  and  Cost  PoUcy  provides 
leadership  in  the  areas  of  resolving 
audits  and  managing  cost  policy.  The 
Office  has  functional  responsibiUty  for 
cost  principles  and  Department-wride 
cost  pohcies  and  procedures  affecting 
grants  and  contracts.  In  addition,  the 
Office  is  responsible  for  resolving  cross- 
cutting  audit  findings  and  the  following: 

a.  Formulates  cost  principles  and 
Department-wide  cost  pohcies  and 
procedures  affecting  grants  and 
contracts. 

b.  Formulates  Department-wide  cost 
poUcy  for  resolving  audit  findings  on 
grantee  and  contractor  organizations. 

c.  Serves  as  the  Departmental  Uaison 
and  maintains  working  relationships 
with  OMB  other  Federal  agencies  in  the 
development  of  government-wide  cost 
principles  and  audit  resolution  pohcies; 
maintains  similar  relationships  with 
associations  of  States,  universities  and 
other  grantee  and  contractor 
organizations. 

d.  Provides  advice  and  technical 
assistance  to  the  Operating  and  Staff 
Divisions,  grantee  and  contractor 
organizations,  and  other  Federal 


agencies  on  the  financial  or  cost 
management  of  grants  and  contracts. 

e.  Reviews  audit  reports  containing 
monetary  findings  or  findings  involving 
deficiencies  in  the  management  systems 
of  grantee  and  contractor  organizations 
which  affect  the  programs  of  more  than 
one  Operating  or  Staff  Division  or 
Federal  agency  and  resolves  the 
findings.  Conducts  or  arranges  for 
additional  reviews  or  acquires 
additional  information  to  the  extent 
necessary  to  determine  the  actions 
required  to  resolve  the  findings  and 
correct  the  deficiencies. 

f.  Coordinates  where  necessary  with 
other  affected  Federal  agencies  to 
estabUsh  a  uniform  Federal  position  on 
the  actions  needed  to  be  taken  to  resolve 
the  findings  and  correct  the 
deficiencies. 

g.  Negotiates  and  determines  the 
settlement  of  the  findings  and  the 
actions  needed  to  correct  the 
deficiencies  with  grantee  and  contractor 
organizations.  As  designated  by  OMB, 
performs  these  functions  on  behalf  of  all 
Federal  Departments  and  Agencies. 

h.  When  deemed  necessary  to  protect 
the  interests  of  the  Department,  makes 
recommendations  to  the  Secretary,  the 
ASMB/CFO  and  other  officials  on 
safeguards  or  other  actions  against  a 
grantee  or  contractor,  where  the 
organization  is  unwilling  to  correct 
serious  deficiencies  in  a  timely  maimer 
or  fails  to  comply  with  previous 
agreements  on  corrective  actions. 

i.  Provides  and  arranges  for  technical 
assistance  to  grantees  and  contractors  on 
the  correction  of  deficiencies  and  on 
other  matters  related  to  the  financial 
management  of  grants  and  contracts. 

j.  Upon  request,  reviews  and  approves 
accounting  or  other  systems  developed 
by  grantees  and  contractors  to  comply 
with  Federal  cost  principles  and 
pohcies. 

k.  Provides  advice  and  technical 
assistance  to  Operating  and  Staff 
Divisions'  audit  resolution  staffs  on  the 
resolution  of  audit  reports  assigned  to 
them  and  on  other  matters  related  to  the 
financial  management  of  ^-ants  and 
contracts. 

1.  Develops  and  presents  training 
programs  for  Department  staff  and 
grantee  and  contractor  organizations  on 
audit  resolution,  and  other  areas  related 
to  the  financial  management  of  grants 
and  contracts. 

Dated:  August  24, 1996. 
John  J.  Callahan, 

Assistant  Secretary  for  Management  and 
Budget. 
(FR  Doc  96-21360  Filed  a-21-96;  8:45  am] 
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Centers  tor  Disease  Control  ano 
Prevention 

National  Center  for  Environmenta' 
Health  Advisory  Committee 

i'ursuaiu  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463.  as 
amended  (5  U.S.C.  App.  2),  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  establishment  by 
the  Secretary  of  Health  and  Human 
Services.  August  2, 1996,  of  the 
following  Federal  advisory  committee: 

Designation:  Advisory  Committee  to 
the  Director,  National  Center  for 
Environmental  Health. 

Purpose:  The  Advisory  Committee  to 
the  Director,  National  Center  for 
Environmental  Health  (NCEH),  will 
prov    !►•  i  iv  ice  and  guidance  to  the 
Secretary,  HHS;  the  Assistant  Secretary 
for  Health;  the  Director,  CDC;  and  the 
Director,  NCEH,  CDC,  regarding 
program  goals  and  objectives,  strategies, 
and  priorities.  The  Committee  will 
provide  advice  on:  (1)  Environmental 
public  health  problems  that  potentially 
pose  the  greatest  risks  to  human  health 
and  may  not  be  receiving  adequate 
attention;  (2)  the  primary  prevention  of 
birth  defects  and  developmental  and 
other  disabilities;  (3)  the  prevention  of 
secondary  conditions  in  those  with  a 
primary  disability;  and  (4)  the  research 
agenda  needed  to  improve  the  science 
base  relative  to  human  health  effects 
and  environmental  exposures,  which 
v«ll  ultimately  provide  sound  human 
health  data  for  policy  and  decision- 
making. 

Authority  for  this  committee  will 
expire  on  August  2,  1998,  unless  the 


Secretary  of  Health  and  Human 
Services,  with  the  concurrence  of  the 
Committee  Management  Secretariat, 
General  Services  Administration, 
formally  determines  that  continuance  is 
in  the  public  interest. 

Dated:  August  16, 1996. 
Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(PR  Doc.  96-21392  Filed  8-21-96;  8:45  ami 

BILLING  CObC  4163-18-M 


Food  and  Drug  Administratfon 

Request  for  Nominations  tor 

Representatives  of  Consumer  and 
Industry  Interests  or  Pubitc  Advisorv 
Panels  or  Committees 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  consumer 
representatives  and  industry 
representatives  to  serve  on  certain 
device  panels  of  the  Medical  E)evices 
Advisory  Committee  and  on  the 
National  Mammography  Quality 
Assurance  Advisory  Committee  in  the 
Center  for  Devices  and  Radiological 
Health.  Nominations  will  be  accepted 
for  current  vacancies  and  for  those  that 
will  or  may  occur  through  June  30, 
1997. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 


indi\;dii.3is  With  disabilities,  anci  sniaM 
businesses  are  adpquatelv  represented 
on  advisor}'  coinniittees  and.  therefore, 
encourages  nominations  for 
appropriately  qualified  candidates  from 
these  groups,  as  well  as  nominations 
from  small  businesses  that  manufacture 
medical  devices  subject  to  the 
regulations. 

DATES:  Nominations  should  be  received 
by  October  21, 1996,  for  vacancies  listed 
in  this  notice. 

ADDRESSES:  All  nominations  and 
curricula  vitae  for  consumer 
representatives  should  be  submitted  in 
writing  to  Annette  Funn  (address 
below).  All  nominations  and  curricula 
vitae  (which  includes  nominee's  office 
address  and  telephone  number)  for  the 
industry  representatives  should  be 
submitted  in  writing  to  Kathleen  L. 
Walker  (address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  consumer  representatives: 
Annette  Funn,  Office  of  Consumer 
Affairs  (HFE-88) ,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443- 
5006. 

Regarding  industry  representatives: 
Kathleen  L.  Walker,  Food  and  Drug 
Administration.  Center  for  Devices 
and  Radiological  Health  (HFZ-17). 
2098  Gaither  Rd..  Rockville,  MD 
20850,  301-594-1283,  ext.  114. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  members 
representing  consumer  and  industry 
interests  for  the  vacancies  listed  below: 


1996 
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Committee  or  Panel 

Approximate  Date  Representative  is  Needed 
Consumer                       Industry 

Circulatory  System  Devices  Panel 
Dental  Products  Panel: 

Devices 

Cosmetics 
Ear,  Nos&,  and  Throat  Devices  Panel 
lmmurK>k)gy  Devices  Panel 
Neurological  Devices  Panel 
Ottstetrics  and  Gynecology  Devices  Panel 
OrttX)pedc  and  Retiat>ilitation  Devices  Panel 
Radiological  Devices  Panel 
National  Mammography  Quality  Assurance  Advisory  Committee 


NV 

Novemt»r  1,  1996 

NV 

NV 

NV 
December  1,  1996 
Fetxuary  1,  1997 

NV 

NV 
Fetxuary  1.  1997 


July  1.1997 

NV 
November  1,  1996 
November  1,  1996 

March  1,  1997 

December  1.  1996 

NV 

IMMEO 

Fetxuary  1,  1997 

NA 


NV  -  No  vacancy 
NA  -  Not  applicat>ie 
IMMED  m  IrTKnediate  vacancy 


FunttKins 

Medical  Device  Panels 

The  functions  of  the  panels  are  to:  (1) 
Review  and  evaluate  data  on  the  safety 
and  effectiveness  of  marketed  and 
investigational  devices  and  make 
recommendations  for  their  regulation; 
(2)  advise  the  Commissioner  of  Food 
and  EhTigs  regarding  recommended 
classification  or  reclassification  of  these 
devices  into  one  of  three  regulatory 
categories;  (3)  advise  on  any  possible 
risks  to  health  associated  with  the  use 
of  devices;  (4)  advise  on  formulation  of 
product  development  protocols;  (5) 
review  premarket  approval  applications 
for  medical  devices;  (6)  review 
guidelines  and  guidance  documents;  (7) 


recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act;  (8)  advise  on  the  necessity  to  ban 
a  device;  (9)  respond  to  requests  from 
the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
e^ectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design  of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

The  Dental  Products  Panel  also 
functions  at  times  as  a  dental  drug 
advisory  panel.  The  functions  of  the 
drug  panel  are  to:  (1)  Evaluate  and 
recommend  whether  various 
prescription  drug  products  should  be 


changed  to  over-the-counter  status;  (2) 
evaluate  data  and  make 
recommendations  concerning  the 
approval  of  new  dental  drug  products 
for  human  use;  (3)  evaluate  data  and 
meike  recommendations  concerning 
drug  products  that  may  also  be 
cosmetics;  and  (4)  using  the  Plaque 
Subcommittee,  review  and  evaluate  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
dental  drug  products  for  human  use. 
and  the  adequacy  of  their  labeling.  The 
subcommittee  will  advise  on  the 
promulgation  of  monographs 
establishing  conditions  imder  which 
these  drugs  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
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National  Mammography  Quality 
Assurance  Advisory  Committee 

The  functions  of  the  committee  are  to 
advise  the  Food  and  Drug 
Administration  on:  (1)  Developing 
appropriate  quality  standards  and 
regulations  for  mammography  facilities; 
(2)  developing  appropriate  standards 
and  regulations  for  bodies  accrediting 
mammography  facilities  under  this 
program;  (3)  developing  regulations 
with  respect  to  sanctions;  (4)  developing 
procedures  for  monitoring  compliance 
with  standards;  (5)  establishing  a 
mechanism  to  investigate  consumer 
complaints;  (6)  reporting  new 
developments  concerning  breast 
imaging  which  should  be  considered  in 
the  oversight  of  mammography 
facilities;  (7)  determining  whether  there 
exists  a  shortage  of  mammography 
facilities  in  rural  and  health 
professional  shortage  areas  and 
determining  the  effects  of  personnel  or 
other  requirements  on  access  to  the 
services  of  such  facilities  in  such  areas; 
(8)  determining  whether  there  will  exist 
a  sufficient  number  of  medical 
physicists  after  October  1, 1999;  and  (9) 
determining  the  costs  and  benefits  of 
compliance  with  these  requirements. 

Consumer  and  Industry  Rfpresentation 

Medical  Device  Panels 

Section  520(f)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360j(f)(3)).  as  amended  by  the 
Medical  Device  Amendments  of  1976, 
provides  that  each  medical  device  panel 
include  as  members  one  nonvoting 
representative  of  consumer  interests  and 
one  nonvoting  representative  of 
interests  of  the  medical  device 
manufacturing  industry. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

Section  354n  of  the  Public  Health 
Service  Act  (42  U.S.C  263b),  as 
amended  by  the  Mammography  Quality 
Standards  Act  of  1992,  provides  that  at 
least  four  of  the  individuals  nominated 
for  membership  should  be  from  among 
national  breast  cancer  or  consumer 
health  organizations  with  expertise  in 


mammography.  The  committee  may 
include  one  technically  qualified 
member  who  is  identified  with 
consumer  interests. 

Nomination  Procedures 

Consumer  Representatives 

Any  interested  person  may  nominate 
one  or  more  quahfied  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consumer  interests  as  identified  in  this 
notice.  Self-nominations  are  also 
accepted.  To  be  eligible  for  selection, 
the  applicant's  experience  and/or 
education  will  be  evaluated  against 
Federal  civil  service  criteria  for  the 
position  to  which  the  person  will  be 
appointed. 

Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  panel  or  in  any  advisory 
committee  or  panel.  The  term  of  office 
is  up  to  4  years,  depending  on  the 
appointment  date. 

Industry  Representatives 

Any  organization  in  the  medical 
device  manufacturing  industry  (industry 
interests)  wishing  to  participate  in  the 
selection  of  an  appropriate  member  of  a 
particular  panel  may  nominate  one  or 
more  qualified  persons  to  represent 
industry  interests.  Persons  who 
nominate  themselves  as  industry 
representatives  for  the  panels  will  not 
participate  in  the  selection  process.  U  is, 
therefore,  recommended  that  all 
nominations  be  made  by  someone  with 
an  organization,  trade  association,  or 
firm  who  is  willing  to  participate  in  the 
selection  process. 


Nominees  shall  be  full-time 
employees  of  firms  that  manufacture 
products  that  would  come  before  the 
panel,  or  consulting  firms  that  represent 
manufacturers.  Nominations  shall 
include  a  complete  curriculum  vitae  of 
each  nominee.  The  term  of  office  is  up 
to  4  years,  depending  on  the 
appointment  date. 

Selection  Procedures 

Consumer  Representatives 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consumer 
organizations  which  has  the 
responsibility  for  recommending  * 
candidates  for  the  agency's  selection. 
Candidates  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  Work. 

Industry  Representatives 

Regarding  nominations  for  members 
representing  the  interests  of  industry,  a 
letter  will  be  sent  to  each  person  that 
has  made  a  nomination,  and  to  those 
organizations  indicating  an  interest  in 
participating  in  the  selection  process, 
together  with  a  complete  list  of  all  such 
organizations  and  the  nominees.  This 
letter  will  state  that  it  is  the 
responsibility  of  each  nominator  or 
organization  indicating  an  interest  in 
participating  in  the  selection  process  to 
consult  with  the  others  in  selecting  a 
single  member  representing  industry 
interests  for  the  panel  within  60  days 
after  receipt  of  the  letter.  If  no 
individual  is  selected  within  60  days, 
the  agency  will  select  the  nonvoting 
member  representing  industry  interests. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  August  13, 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[PR  Doc.  96-21356  Filed  8-21-96;  8:45  am] 
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Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panels  or 
Committees  in  the  Center  for  Devices 
and  Radiological  Health 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  device  panels  of  the 
Medical  Devices  Advisory  Committee 
and  on  the  National  Mammography 
Quality  Assurance  Advisory  Committee 
in  the  Center  for  Devices  and 
Radiological  Health  (CDRH). 
Nominations  will  be  accepted  for 
current  vacancies  and  those  that  will  or 
may  occur  through  June  30, 1997. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  of  qualified  candidates 
from  these  groups. 
DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for  the 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 
ADDRESSES:  All  nominations  and 
curricula  vitae  for  the  panels  should  be 
sent  to  Nancy  J.  Pluhowski,  OfBce  of 
Device  Evaluation  (HFZ-400),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  9200 
Coroorate  Blvd.,  Rockville,  MD  20850. 

All  nominations  and  curricula  vitae 
for  the  National  Mammography  Quality 
Assurance  Advisory  Committee  should 
be  sent  to  Charles  K.  Showalter,  Center 
for  Devices  and  Radiological  Health 
(HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Walker,  Center  for  Devices 
and  Radiological  Health  (HFZ-17),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
1283,  ext.  114. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  of  voting 
members  for  vacancies  listed  below. 


1.  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel:  One  vacancy 
occurring  November  30, 1996; 
anesthesiologists,  pulmonary  medicine 
specialists,  or  other  experts  who  have 
specialized  interests  in  ventilatory 
support,  pharmacology,  physiology,  or 
the  effects  and  complications  of 
anesthesia. 

2.  Circulatory  System  Devices  Panel: 
Two  vacancies  occurring  Jime  30, 1997; 
interventional  cardiologists, 
electrophysiologists,  invasive  (vascular) 
radiologists,  vascular  and  cardiothoracic 
surgeons,  and  cardiologists  v^th  special 
interest  in  congestive  heart  failure. 

3.  Dental  Products  Panel:  Two 
vacancies  occurring  October  31, 1996; 
dentists  who  have  experience  with 
lasers,  endosseous  implants,  and 
temporomandibular  joint  implants;  or 
experts  in  bone  physiology  relative  to 
the  oral  and  maxillofacial  area. 

4.  Gastroenterology  and  Urology 
Devices  Panel:  Three  vacancies 
immediately;  nephrologists,  urologists, 
and  gastroenterologists  with  expertise  in 
diagnostic  and  therapeutic  management 
of  adult  and  pediatric  patient 
populations. 

5.  General  and  Plastic  Surgery  Devices 
Panel:  One  vacancy  immediately,  one 
vacancy  occurring  August  31, 1996; 
genera]  surgeons,  plastic  surgeons, 
biomaterials  experts,  laser  experts, 
wound  healing  experts,  or  endoscopic 
surgery  experts. 

6.  General  Hospital  and  Personal  Use 
Devices  Panel:  One  vacancy 
immediately,  four  vacancies  occurring 
December  31,  1996;  internists, 
pediatricians,  neonatologists, 
gerontologists,  nurses,  biomedical 
engineers,  or  microbiologists/infection 
control  practitioners  or  experts. 

7.  Hematology  and  Pathology  Devices 
Panel:  Two  vacancies  occurring 
February  28,  1997;  cytopathologists  and 
histopathologists;  hematologists  (blood 
banking,  coagulation,  and  hemostatis); 
molecular  biologists  (nucleic  acid 
amplification  techniques),  and 
hematopathologists  (oncology). 

8.  Immunology  Devices  Paneh  Three 
vacancies  immediately,  two  vacancies 
occurring  February  28,  1997;  persons 
with  experience  in  medical,  surgical,  or 
clinical  oncology,  internal  medicine. 


clinical  immunology,  allergy,  or  clinical 
laboratory  medicine. 

9.  Microbiology  Devices  Panel:  Two 
vacancies  occurring  February  28, 1997; 
infectious  disease  cUnicians;  clinical 
microbiologists  with  expertise  in 
antimicrobial  and  antimycobacterial 
susceptibility  testing  and  chemotherapy; 
clinical  virologists  with  expertise  in 
diagnosis  and  assays;  clinical 
oncologists  experienced  with  antitumor 
resistance  and  susceptibility;  and 
molecular  biologists. 

10.  Neurological  Devices  Panel:  Two 
vacancies  occurring  November  30, 1996; 
neurologists,  epileptologists,  biomedical 
engineers,  interventional 
neuroradiologists,  neurosurgeons  with 
interest  in  medical  devices,  or  persons 
experienced  with  neurological  devices 
with  a  strong  background  in 
biostatistics. 

11.  Obstetrics  and  Gynecology  Devices 
Panel:  Two  vacancies  immediately,  one 
vacancy  occurring  January  31, 1997; 
experts  in  reproductive  endocrinology, 
endoscopy,  electrosurgery,  laser  surgery, 
assisted  reproductive  technologies,  and 
contraception. 

12.  Ophthalmic  Devices  Panel:  One 
vacancy  immediately,  one  vacancy 
occurring  October  31,  1996; 
ophthalmologists  specializing  in 
glaucoma,  surgical  pediatric 
ophthalmology  (experienced  in 
correction  of  aphakia),  retinal  diseases 
or  corneal  diseases;  optometrists  with 
expertise  in  contact  lenses,  or  specialists 
in  clinical  study  design. 

13.  Orthopedic  and  Rehabilitation 
Devices  Paneh  Two  vacancies 
immediately;  orthopedic  surgeons 
experienced  with  prosthetic  ligament 
devices,  joint  implants,  or  spinal 
instrumentation;  physical  therapists 
experienced  in  spinal  cord  injuries, 
neurophysiology,  electrotherapy,  and 
joint  biomechanics;  rheumatologists;  or 
biomedical  engineers. 

14.  Radiological  Devices  Panel:  One 
vacancy  occurring  January  31, 1997; 
physicians  and  scientists  with  expertise 
in  nuclear  medicine,  diagnostic  or 
therapeutic  radiology,  mammography, 
thermography,  transillumination, 
hyperthermia  cancer  therapy,  bone 
densitometry,  magnetic  resonance, 
computed  tomography,  or  ultrasound. 
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15.  National  Mammography  Quality 
Assurance  Advisory  Committee:  Five 
vacancies  immediately,  six  vacancies 
occurring  January  31, 1997;  physicians, 
practitioners,  and  other  health 
professionals  whose  cUnical  practice, 
research  specialization,  or  professional 
expertise  include  a  significant  focus  on 
mammography. 

Functions 

Medical  Device  Panels 

The  functions  of  the  panels  are  to:  (1) 
Review  and  evaluate  data  on  the  safety 
and  effectiveness  of  marketed  and 
investigational  devices  and  make 
recommendations  for  their  regulation; 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  or  reclassification  of  these 
devices  into  one  of  three  regulatory 
categories:  (3)  advise  on  any  possible 
risks  to  health  associated  with  the  use 
of  devices;  (4)  advise  on  formulation  of 
product  development  protocols;  (5) 
review  premarket  approval  appUcations 
for  medical  devices;  (6)  review 
guidehnes  and  guidance  documents;  (7) 
recommend  exemption  to  certain 
devices  from  the  appUcation  of  portions 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act;  (8)  advise  on  the  necessity  to  ban 
a  device;  (9)  respond  to  requests  from 
the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design  of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

The  Dental  Products  Panel  also 
functions  at  times  as  a  dental  drug 
advisory  panel.  The  functions  of  the 
drug  panel  are  to:  (1)  Evaluate  and 
recommend  whether  various 
prescription  drug  products  should  be 
changed  to  over-the-counter  status;  (2) 
evaluate  data  and  make 
recommendations  concerning  the 
approval  of  new  dental  drug  products 
for  human  use;  (3)  evaluate  data  and 
make  recommendations  concerning 
drug  products  that  may  also  be 
cosmetics;  and  (4)  using  a  Plaque 
Subcommittee,  review  and  evaluate  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  cxirrently  marketed 
dental  drug  products  for  human  use, 
and  the  adequacy  of  their  labeling.  The 
subcommittee  v^rill  advise  on  the 
promulgation  of  monographs 
establishing  conditions  under  which 
these  drugs  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 


National  Mammography  Quality 
Assurance  Advisory  Committee 

The  functions  of  the  committee  are  to 
advise  FDA  on:  (1)  Developing 
appropriate  quahty  standards  and 
regulations  for  mammography  facilities; 
(2)  developing  appropriate  standards 
and  regulations  for  bodies  accrediting 
mammography  facilities  under  this 
program;  (3)  developing  regulations 
with  respect  to  sanctions;  (4)  developing 
procedures  for  monitoring  compUance 
with  standards;  (5)  establishing  a 
mechanism  to  investigate  consiuner 
complaints;  (6)  reporting  new 
developments  concerning  breast 
imaging  which  should  be  considered  in 
the  oversight  of  mammography 
facilities;  (7)  determining  whether  there 
exists  a  shortage  of  mammography 
facilities  in  rural  and  health 
professional  shortage  areas  and 
determining  the  effects  of  personnel  or 
other  requirements  on  access  to  the 
services  of  such  facilities  in  such  areas; 
(8)  determining  whether  there  will  exist 
a  sufficient  number  of  medical 
physicists  after  October  1, 1999;  and  (9) 
determining  the  costs  and  benefits  of 
compliance  with  these  requirements. 

Qualifications 

Medical  Device  Panels 

Persons  nominated  for  membership 
on  the  panels  shall  have  adequately 
diversified  experience  appropriate  to 
the  work  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical 
sciences,  statistics,  and  other  related 
professions.  The  nature  of  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  activity  of  the  panel.  The 
particular  needs  at  this  time  for  each 
panel  are  shown  above.  The  term  of 
office  is  up  to  4  years,  depending  on  the 
appointment  date. 

National  Mammography  duality 
Assurance  Advisory  Committee 

Persons  nominated  for  membership 
should  be  physicians,  practitioners,  and 
other  health  professionals,  whose 
clinical  practice,  research 
speciahzation,  or  professioif^l  expertise 
include  a  significant  focus  on 
mammography.  Prior  experience  on 
Federal  public  advisory  committees  in 
the  same  or  similar  subject  areas  will 
also  be  considered  relevant  professional 
expertise.  The  particular  needs  for  this 
committee  are  shown  above.  The  term  of 
office  is  up  to  4  years,  depending  on  the 
appointment  date. 


Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  panels  or  the  National 
Mammography  Quality  Assurance 
Advisory  Committee.  Self-nominations 
are  also  accepted.  Nominations  shall 
include  a  complete  curriculum  vitae  of 
each  nominee,  current  business  address 
and  telephone  number,  and  shall  state 
that  the  nominee  is  aware  of  the 
nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings.  emplovTnent,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest. 

This  notice  is  issued  imder  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  August  13, 1996. 
Midiael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  96-21357  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  41«0-01-F 


Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration, 

HHS 

ACTION:  Ndfice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301^43-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
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meeting  is  actually  held.  The  hotline 

wdll  be  updated  when  such  changes  are 

made. 

MEETINGS:  The  following  advisory 

committee  meetings  are  announced: 

Endocrinotogic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  September  26, 
1996,  8  a.m.,  Holiday  Inn— Bethesda, 
Versailles  Ballrooms  I  and  0,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
imless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  p.m.;  Kathleen  R.  Reedy  or 
LaNise  S.  Giles,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee,  code  12536.  Please  call  the 
hotUne  for  information  concerning  any 
possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  18, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  the  safety  and  efficacy  of  a  new 
drug  application  (NDA)  20-632, 
sibutramine  hydrochloride 
monohydrate,  (Meridia''^,  Knoll 
Pharmaceutical  Co.)  for  weight  loss  in 
obesity. 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  September  26 
and  27, 1996,  8  a.m..  Holiday  Inn— 
Bethesda,  Versailles  Ballrooms  II  and  III, 
8120  Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  September 
26,  1996,  8  a.m.  to  9:15  a.m.;  open 
public  hearing,  9:15  a.m.  to  9:45  a.m., 
unless  public  participation  does  not  last 


that  long;  open  committee  discussion, 
9:45  a.m.  to  11:30  a.m.;  open  public 
hearing,  11:30  a.m.  to  12  m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  12  m. 
to  3  p.m.;  open  public  hearing,  3  p.m. 
to  3:30  p.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  3:30  p.m.  to  5  p.m.;  open 
committee  discussion,  September  27, 
1996,  8  a.m.  to  9:30  a.m.;  open  public 
hearing,  9:30  a.m.  to  10  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  10 
a.m.  to  12  m.;  Linda  A.  Smallwood, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-350),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-3514,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301^143- 
0572  in  the  Washington,  DC  area)  Blood 
Products  Advisory  Committee,  code 
12388.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
cofitact  person  before  September  16, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  the 
morning  of  September  26, 1996,  the 
committee  wall  hear  informational 
presentations  on  detection  of  the  human 
immunodeficiency  virus  (HrV)-l  Group 
"O"  and  on  the  possible  transmission  of 
hepatitis  C  (HCV)  by  Immune  Globulin. 
In  the  afternoon,  the  committee  will 
review  issues  concerning  recombinant 
Factor  Vila,  Novo  Nordisk.  On 
September  27, 1996,  the  committee  will 
sit  as  a  Medical  Device  Panel  to  review 
and  make  recommendations  on  the 
reclassification  of  the  Autopheresis-C 
System,  a  rotating  membrane  filtration 
blood  separator,  Fenwal  Division, 
Baxter  Healthcare  Corp. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 


data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  poUcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  pubhc 
advisory  conunittees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubUc 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assiu^d  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opf>ortunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the-questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
&t)m  the  Freedom  of  Information  Office 
{HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
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The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rra.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDAs  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  August  15, 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  96-21358  Filed  8-21-96;  8:45  am) 

BILLING  CODE  416<M)1-F 
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Meetings 

AGENCY:  Food  and  Drug  Administration, 
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action:  Notice. 


UMI 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which  * 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made 

MEETINGS:  The  following  advisory 
committee  meetings  are  annoimced: 


Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  September  1 1 , 
1996,  8:30  a.m..  Holiday  Inn— 
Gaithersburg,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  4:30  p.m.; 
Jaimette  O'Neill-Gonzalez,  Center  for 
Drug  Evaluation  and  Research  (HFE*- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Oncologic  Drugs 
Advisory  Committee,  code  12542. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of  cancer. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  28, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  19-297/S-014 
Novantrone®  for  injection  concentrate 
(mitoxantrone,  Immunex  Corp.),  for  use 
in  combination  with  corticosteroids  as 
initial  chemotherapy  for  treatment  of 
patients  with  prostate  cancer  after 
failure  of  primary  hormonal  therapy; 
and  (2)  NDA  20-660  Remisar®  tablets 
(bropirimine,  Pharmacia  &  Upjohn  Co.). 
for  treatment  of  patients  with  bladder 
carcinoma  in  situ  (CIS)  after  failure  of 
Bacillus  Calmette-Guerin  (BCG)  therapy. 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee 

Date,  time,  and  place.  September  19, 
1996,  8:30  a.m.,  Holiday  Inn— 
Gaithersburg,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Ermona 


B.  McGoodwin  or  Dan  vie!  D'Antonio, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MB  20857.  301-443-5455,  or 
FDA  Advisory-  Committee  Information 
Hotline.  1-8Q'o-741-8138  (301-443- 
0572  in  the  Washington.  DC  area). 
Peripheral  and  Central  Nervous  System 
Drugs  Advisory  Committee,  code  12543. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  neurological  disease. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  12, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argiiments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  safety  and 
effectiveness  of  COPAXONE® 
(copolymer-1),  NDA  20-622,  TEVA 
Pharmaceuticals  USA,  as  a  treatment  for 
patients  with  exacerbating-remitting 
multiple  sclerosis. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
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for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  pubhc 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting.  «,. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
ciurent  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  imder  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  emd 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  August  15,  1996. 
Michael  A.  Friedman, 
Depu  ty  Commissioner  for  Operations. 
[FR  Doc.  96-21359  Filed  8-21-96;  8:45  am] 
BILUNG  CODE  416(M)1-F 


Health  Care  Financing  Administration 

[Document  identifier   HC^a -9026" 

Agency  information  CcHectiO'- 
Activities;  Proposec  CoUection, 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  pubhshing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

1.  HCFA-9026  Type  of  Information 
Collection  Request:  Reinstatement, 
writhout  change,  of  previously  approved 
collection  for  which  approval  has 
expired;  Title  of  Information  Collection: 
Intermediary  Request  to  Hospitals  for 
Medical  Information  on  Inpatient 
Claims  for  Statutorily  Excluded 
Services/SSA  1862;  42  CFR  411.15;  FR 
Vol.  60  No.  181;  Form  No.:  HCFA-9026; 
Use:  This  information  request  is  to 
enable  intermediaries  to  obtain  hospital 
medical  records  for  inpatient  claims 
involving  statutorily  excluded  services 
and  other  non-covered  services  and 
devices.  42  CFR  411.15  is  the  regulation 
supporting  this  collection  of 
information;  Frequency.  On  occasion; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions.  State, 
local,  or  tribal  governments.  Federal 
government;  Number  of  Respondents: 
5,258;  Total  Annual  Responses:  20,355; ' 
Total  Annual  Hours:  5,088. 

2.  HCFA-R-30  Type  of  Information 
Collection  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  Title  of  Information  Collection: 
ICR  in  the  Hospice  Care  Regulation  for 
42  CFR@418.22,  418.24,  418,28, 
418.56(b).  418.56(e)(1),  418.56(e)(3), 
418.58,  418.70(d),  418.70(e),  418.74, 
418.83,  418.96(b)  and  418.100(b);  Form 
No.:  HCFA-B-30;  Use:  The  HCFA-R-30 
establishes  standards  for  hospices  who 


wish  to  participate  in  the  Medicare 
program.  The  regulations  establish 
standards  for  eUgibility,  reimbursement 
standards  and  procediu^s,  and  deUneate 
conditions  that  hospices  must  meet  to 
be  approved  for  participation  in 
Medicare.  Frequency.  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  1,927;  Total 
Annual  Responses:  1,927;  Total  Annual 
Hours  Requested:  3,977,762.  As  a  note, 
this  collection  was  inadvertently 
announced  in  the  Federal  Register,  on 
8/8/96,  as  a  30  day  comment  request. 
To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resoiu-ces,  Management  Plaiming  and 
Analysis  Staff,  Attention:  John  Burke, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  14. 1996. 
Edwin  J.  Glatzel, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  96-21425  Filed  8-21-96;  8:45  am] 
BILUNG  CODE  4120-03-P 


[HCFA-0301] 

Submitted  for  Collection  of  Public 
Comment:  Submission  for  0MB 
Review 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 


43374 


Federal  Register   '  Vol.  61,  No.  164  /  Thursday.  August  22.  1996  /  Notices 


the  agency's  fiinctions;  (2j  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Revision  of  a 
oirrently  approved  collection;  Titie  of 
Information  Co/7ection.' Certification  of 
Medicaid  Eligibility  QuaUty  Control 
(MEQC)  Payment  Error  Rates  and 
supporting  regulations  42  CFR  431.802- 
822  and  42  CFR  431.865;  Form  No.: 
HCFA-301.  Use:  This  certification  is  the 
new  form  by  which  States  will  report 
their  MEQC  payment  error  rate  findings. 
This  form  represents  aggregate  data 
which  were  formerly  collected  through 
the  Integrated  Review  Schedule. 
Regulations  42  CFR  431.802-822  and  42 
CFR  431.865  requires  the  States  to 
submit  this  data  in  the  MEQC  program; 
Frequency:  Semi-annually;  Affected 
Public:  State,  local,  or  tribal 
government;  Number  of  Respondents: 
51;  Total  Annual  Responses:  102;  Total 
Annual  hlours:  22.515. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
withui  BO  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention   .Mlison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  .-Ku^ust  14.  1996. 
Edwin  J.  Glatzei, 

Director.  Management  Planning  and  Analysis 

Staff.  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Administration. 

TFR  D<x^  96-21424  Filed  8-21-96;  8:45  ami 

BILLING  CODE  412ft-<«-P 

[HCPA  R-44] 

Agency  Information  Collection 
Activities:  Submission  tor  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 


persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Title  Conditions 
of  Participation  for  Rehabilitation 
Agencies  and  Conditions  for  Coverage 
for  Physical  Therapists  in  Independent 
Practice;  Form  No.:  HCFA  R-44;  Use: 
This  information  is  needed  to  determine 
if  an  agency  or  therapist  is  in 
compliance  writh  published  health  and 
safety  requirements.  Respondents  are 
outpatient  clinics,  rehabilitation 
agencies,  public  heedth  agencies,  and 
therapists  in  independent  practice. 
Frequency.  On  occasion;  Affected 
Public  Business  or  other  for-profit; 
Number  of  Respondents:  9,634;  Total 
Annual  Responses:  9,634;  Total  Annual 
Hours  Requested:  26,397. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  August  14, 1996. 
EAvfin  J.  Glatzei, 

Director,  Management  Planning  an  d  Analysis 

Staff.  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  EKx.  96-21426  Filed  8-21-96;  8:45  am) 

BILUNG  COOE  412IM»-P  « 


UMI 


Health  Resources  and  Services 
Administration 

Cooperative  Agreement  With  the 
George  Mason  University  Center  for 
Health  Policy 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  Health  and 
Human  Services  (HHS). 
SUMMARY:  The  Office  of  Rural  Health 
PoUcy  (QRHP).  Health  Resources  and 
Services  Administration,  announces  its 
intent  to  award  funds  in  FY  1996  to 
support  a  grant  to  the  George  Mason 
University  Center  for  Health  Policy,  in 
Fairfax,  Virginia. 

The  Office  of  Rural  Health  Policy 
works  closelyjA'ith  numerous  national 
organizations  with  rural  health  policy 
and  program  interests.  Virtually  all  of 
these  groups  are  either  headquartered  in 
the  Washington.  DC  area,  or  locate  their 
principal  policy  office  here.  The 
involvement  of  these  associations, 
foundations  and  other  organizations  in 
addressing  rural  health  concerns  is 
limited  by  the  lack  of  availability  of 
readily  available  information  on  nu^l 
health  policy  and  programs,  by  the  lack 
of  any  educational  forum  for  building 
common  understanding  of  current 
directions  in  rural  health  policy,  and  by 
the  lack  of  any  facilitation  of  sharing 
among  the  rural  health  representatives 
of  these  organizations  The  office 
intends,  through  this  grant,  to  sponsor 
invitational  meetings  three  or  four  times 
per  year  which  would  be  high  quality 
educational  forums  that  would 
encourage  the  development  and 
exchange  of  ideas  and  approaches  to 
rural  health  problems  solving,  and 
would  encourage  the  growth  of 
expertise  on  rural  health  among  the 
invited  participants.  The  grant  would 
also  provTde  for  ongoing  communication 
on  rural  health  issues  meetings, 
conferences  etc..  as  well  as  background 
papers  as  needed. 

HRSA  plans  to  award  this  grant  to  the 
George  Mason  Center,  because  of  its 
imique  characteristics,  skills  and 
superior  qualifications  in  the 
Washington  area  in  rural  health  issues 
as  well  as  its  mandate  and  ability  to 
conduct  conferences  and  forums  health 
pohcy  leadership  workshops,  research 
and  position  papers,  and  collaboration 
with  professional  and  community  based 
organizations.  Accordingly.  HRSA  has 
determined  that  there  is  adequate  basis 
for  awarding  this  grant  to  the  George 
Mason  Center  without  competition. 

Authority:  This  grant  is  authorized  under 
Section  301  of  the  Public  Health  Service  Act. 
With  funds  appropriated  under  Public  Law 
103-112  (Omnibus  Budget  Reconciliation 
Act  of  1996). 
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AVAILABILmr  OF  FUNDS:  Approximately 
$150,000  will  be  made  available  to 
support  the  grant  for  a  budget  period  of 
one  year,  beginning  FY  1996.  The 
project  period  will  be  four  years  at  a 
total  cost  of  approximately  $600,000. 
OTHER  AWARD  INFORMATION:  This 
program  is  not  subject  to  the  provision 
of  Executive  Order  12372, 
Intergovenunental  Review  of  Federal 
Programs  (as  implemented  by  45  CFR 
Part  100) 

FOR  FURTHER  INFORMATION:  Contact 
Jeffrey  Human,  Director,  Office  of  Rural 
Health  PoHcy,  5600  Fishers  Lane.  Room 
9-05,  Rockville,  MD  20857,  (301)  443- 
0835,  jhuman@hrsa.ssw.dhhs.gov. 

Dated:  August  16, 1996. 
Giro  V.  Siunaya, 
Administrator. 
[PR  Doc.  9&-21399  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  4160-1S-P 


Final  Project  Requirements  and 
Review  Criteria  for  Cooperative 
Agreements  for  Partnerships  for 
Health  Professions  Education  for 
Fiscal  Year  1996 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  project  requirements  and  review 
criteria  for  cooperative  agreements  for 
Partnerships  for  Health  Professions 
Education.  This  model/demonstration 
program  will  be  jointly  funded  under 
sections  738(b)  (Minority  Faculty 
Fellowship  Program),  739  (Centers  of 
Excellence  in  Minority  Health 
Professions  Education),  and  740  (Health 
Careers  Opportunity  Program)  of  the 
Public  Health  Service  Act,  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.  L. 
102-408,  dated  October  13,  1992. 

Purpose 

The  purposes  of  this  program  are  to: 
(1)  Assist  schools  in  supporting 
programs  of  excellence  in  health 
professions  education  for  minority 
students,  (2)  assist  individuals  from 
disadvantaged  backgrounds  to 
undertake  education  to  enter  and 
graduate  from  a  health  professions 
school  and  (3)  to  assist  schools  in 
increasing  the  number  of 
underrepresented  minority  faculty 
members  at  such  schools. 

A  proposed  notice  was  published  in 
the  Federal  Register  on  April  29, 1996 
at  61  FR  18750  for  pubHc  comment.  No 
comments  were  received  during  the  30- 
day  comment  period.  Therefore,  the 
proposed  project  requirements  and 
review  criteria  will  be  retained  as 
follows: 


Final  Project  Requirements 

The  following  project  requirements 
are  final: 

1.  The  Partnerships  for  Health 
Professions  Education  cooperative 
agreement  is  to  include  efforts  to 
increase  the  niunbers  and  quality  of: 

(a)  Minority  and  disadvantaged  health 
professionals  who  provide  health 
services  to  underserved  populations  and 

(b)  Minority  faculty  serving  in  health 
professions  schools.  This  would  be 
accomplished  through  comprehensive 
geographically  defined  cooperative 
initiatives  involving  several  educational 
and  community-based  institutions  and 
organizations.  Specifically,  the  project  is 
to  estabhsh  and  test  a  model 
comprehensive  program  in  a  defined 
geographic  area  (e.g.,  region,  state, 
metropolitan  or  rural  area).  The  project 
would  bring  together  a  variety  of 
educational  and  conununity  entities 
into  a  formal  educational  continuum 
that  addresses: 

(a)  The  needs  of  minority  and 
disadvantaged  students  through 
graduation  from  a  health  professions 
school,  and 

(b)  Junior  minority  faculty  aspiring  to 
senior  faculty  positions  in  health 
professions  schools. 

2.  The  proposed  model  must 
encompass  formulation  of  academic- 
community  educational  partnerships 
including: 

(a)  Formal  linkages  among  health 
profession  and  prehealth  profession 
schools,  where  both  have  strong 
histories  and  established  administrative 
infrastructures  for  addressing  the  types 
of  purposes  proposed  in  this  model 
program; 

(b)  Linkages  among  health  professions 
schools  and  community  based  health 
care  entities  serving  underserved 
populations.  This  would  allow  targeted 
health  professions  school  students  to  be 
offered  experiences  in  the  deUvery  of 
health  services  in  community-based 
facilities  located  at  sites  remote  from  the 
institution;  and 

c.  Consortium  arrangements  (where 
appropriate)  among  participating  health 
professions  schools. 

4.  The  Partnerships  for  Health 
Professions  Education  Programs  shall, 
for  a  geographically  prescribed  area 
establish: 

(a)  An  educational  and  non- 
educational  support  system  designed  to 
improve  the  quahty  of  the  minority 
applicant  pool  involving  preliminary 
education,  facilitating  entry  (including 
post  baccalaiu^ate  projects  where 
appropriate)  and  retention  activities  at 
the  health  professions  school  level. 
There  should  be  an  uninterrupted 


continuum  to  assist  students  through 
graduation  fi-om  a  health  professions 
school.  This  would  be  accompUshed 
through  development  and 
implementation  of  activities  related  to 
all  the  purposes  identified  in  sections 
738(b),  739,  and  740  of  the  PHS  Act. 

(b)  Minority  faculty  development 
initiatives  designed  to  recruit  and 
provide  a  formal  structured  program  of 
preparation  in  such  areas  as  pedagogical 
skills,  program  administration,  grant 
writing  and  publication  skills,  research 
methodology,  development  of  research 
proposals  and  community  service 
abihties  imder  a  senior  faculty  mentor. 
It  should  involve  pre- faculty 
appointment,  faculty  fellowship 
opportiuiities  and  retention  for  junior 
minority  faculty  in  health  professions 
schools; 

(c)  Information  resources  and 
curricula  addressing  minority  health 
issues  and  clinical  education  at 
community  based  sites  remote  from  the 
health  professions  school  that 
predominantly  serve  underserved 
populations;  and 

(d)  Faculty  and  student  research  on 
health  issues  particularly  affecting 
minority  groups. 

5.  Measurable,  outcome  oriented  and 
time  framed  performance  outcome 
standards  will  be  used  to  evaluate  the 
project. 

6.  All  award  recipients  must  agree  to 
maintain  institutional  expenditures  of 
non-Federal  funds  in  an  amount  not  less 
than  the  previous  fiscal  year. 

7.  Program  activities  and  experiences 
related  to  the  establishment  of  the 
Partnerships  for  Health  Professions 
Education  Program  must  be  documented 
in  a  format  that  would  allow  for  future 
duplication  by  other  institutional 
organizations. 

Final  Review  Criteria 

The  following  criteria  are  final: 

1.  The  relationship  of  the  applicants 
proposal  to  the  purposes  stated  for  the 
Partnerships  for  Health  Professions 
Education  Program,  the 
comprehensiveness  and  geographic  base 
of  the  proposed  project,  the  extent  to 
which  linkages  with  community  entities 
and  institutions  are  documented,  and 
the  degree  to  which  the  proposed 
project  plans  are  transferable  to  other 
institutions. 

2.  The  extent,  institutional 
commitment  and  outcomes  of  past 
efforts  and  activities  of  the  institution  in 
conducting  minority/disadvantaged 
programs,  the  extent  to  which  apphcant 
data  indicate  trends,  the  numbers  and 
type  (race/ethnicity,  gender)  of 
individuals  that  can  be  expected  to 
benefit  from  the  project,  and  suitability 
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of  participant  eligibility  requirements, 
selection  criteria,  and  process. 

3  The  relevance  of  obiective(s)  to  the 
stated  problem  and  need,  and  to  model 
purposes;  their  measurability  and 
dttainability  within  a  specific  time 
frame;  and  the  extent  to  which  they 
represent  outcome  measures. 

4  The  scope  of  specific  activities  and 
iheir  relevance  to  the  stated  objectives 
and  projected  outcomes;  their 
appropriateness  for  a  Partnership  for 
Health  Professions  Education  Program; 
their  soundness  in  terms  of  the  extent 
and  nature  of  the  academic  content  and 
non-academic  services;  and  their 
validity  as  to  the  methodologies,  logic 
and  sequencing  proposed. 

5.  The  administrative  and  managerial 
capabihty  of  the  appUcant  to  conduct 
the  project,  quahfications  of  the  staff 
and  faculty,  their  academic  and 
experiential  backgroxmd  and  time 
comm.itment,  the  nature  and  degree  of 
their  involvement,  and  their  experience 
in  working  with  the  proposed  target 
group. 

6.  The  appropriateness  of  the  budget 
for  assurmg  effective  utiUzation  of 
cooperative  agreement  funds  and  the 
institutional  or  organizational  plan  for 
phasing- in  income  from  other  sources 
and  developing  self-sufBciency  for 
continuing  the  program  after  Federal 
funding. 

7.  The  degree  to  which  the  applicant 
has  made  significant  efforts  to  increase 
the  number  of  minority  individuals 
serving  in  faculty  or  administrative 
positions  at  the  health  professions 
school. 

8.  Techniques  and  methods  to  be 
employed  in  evaluating  the  project. 

.Additional  Information 

Requests  for  technical  or 
programmatic  information  should  be 
directed  to;  Dr.  Ciriaco  Q.  Gonzales, 
Director,  Division  of  Disadvantaged 
Assistance,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  Room  8A-09,  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  also  not 
subject  to  the  Pubhc  Health  System 
Reporting  Requirements. 

Dated:  August  16,  1996. 
Giro  V  Sumaya,  » 

Administrator. 
|FR  Doc  96-21400  Filed  8-21-96;  8:45  am] 

ailLING  COOE  4I«0-15-P 


Substance  Abuse  and  Mental  Health 

Services  Administration 

Notice  ot  Meeting 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  giv«i  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Council  in  September  1996. 

The  agenda  includes  the  review, 
discussion  and  evaluation  of  individual 
grant  applications  and  contract 
proposals.  Therefore,  a  portion  of  this 
meeting  will  be  closed  to  the  pubhc  as 
determined  by  the  Administrator, 
SAMHSA.  in  accordance  with  Title  5 
U.S.C.  552b(c)  (3),  (4)  and  (6)  and  5 
U.S.C.  App.  2  10(d). 

On  September  12,  additional  agenda 
items  will  include  a  presentation  from 
the  Department  of  Education  and 
Department  of  HUD,  discussions  of 
administrative  matters  and 
annoimcements,  and  reports  by 
workgroups  of  the  SAMHSA  National 
Advisory  Council  and  the  CSAP 
National  Advisory  Council. 

A  summary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from  Ms.  Vera  Jones,  Acting  Committee 
Management  Officer,  CSAP,  Rockwall  11 
Building  Suite  7A140,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-9542. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number  emd  telephone 
number  is  listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  National  Advisory 
Council. 

Meeting  Dateish  September  11-12, 1996. 

Place:  Bethesda  Marriott  Residence  Inn, 
7335  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Closed:  September  11, 1996, 1:00  p.m.  to 
5:00  p.m. 

Open:  Septeml)er  12, 1996,  8:30  a.m.  to 
5:00  p.m. 

Contact.  Yuth  Nimit.  Ph.D.,  Rockwall 
Building,  Suite  7A-140;  Telephone:  (301) 
443-8455. 

Dated:  August  16, 1996. 
Jeri  LipoT, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[PR  Doc.  96-21401  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  41«2-2(MJ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-960-1 120-00] 

Notice  of  Meeting 

agency:  Bureau  of  Land  Management 
(BLM),  Montana,  Miles  City  District, 
Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Miles  City  District 
Resource  Advisory  Council  will  have  a 
meeting  Tuesday.  September  24.  1996  at 
10:00  a.m.  in  the  Miles  Citv  District 
Office  Conference  Room  located  at  111 
Garryowen  Road,  just  west  of  Miles 
City.  The  meeting  is  called  primarily  to 
discuss  proposed  plan  amendments 
related  to  block  management  and  off- 
highway  vehicles.  Bureau  of 
Reclamation  divestiture  proposal,  water 
rights,  and  an  update  on  the  status  of 
development  of  Rangeland  Health 
Standards  and  Guidelines.  The  meeting 
is  expected  to  last  until  4:00  p.m. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
1:00  p.m.  The  public  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  estabhshed.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  houj^. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Krause,  Pubhc  Affairs 
Specialist,  Miles  City  District,  111 
Garryowen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  232^331. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  plaiming  and 
management  issues  associated  with 
pubhc  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Coimcil. 

Dated:  August  13. 1996. 
Todd  Christensen, 

Acting  District  .Manager. 

[FR  Doc.  96-21368  Filed  8-21-96;  8:45  am] 
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[I D-933- 1430-01:  ID(-18881, 101-18512] 

Termination  of  Desert  Land  Entry  and 
Carey  Act  Classifications  and  Opening 
Order:  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  a 
Desert  Land  Entry  and  Carey  Act 
Classification  on  80.00  acres  and  a  non- 
suitable  Desert  Land  Entry  Classification 
on  40.00  acres  so  the  lands  can  be 
exchanged  under  Sec.  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  lands  will  be  open  to  siuface 
entry  and  mining.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing 
EFFECTIVE  DATE:  August  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lan7  R.  Lievsay ,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 
SUPPLEMENTARY  INFORMATION:  On  May 
16,  1982,  80.00  acres  were  classified 
suitable  for  entry  and  on  March  30, 
1983,  40.00  acres  were  classified 
imsuitable  for  entry  under  the  authority 
of  the  Desert  Land  Act  of  March  3,  1877, 
as  amended  and  supplemented  (43 
U.S.C.  321,  et.  seq.)  and  the  Carey  Act 
of  August  18. 1894  (28  Stat.  422),  as 
amended  (43  U.S.C.  641  et  seq.),  the 
classifications  are  hereby  terminated 
and  the  segregation  for  the  following 
described  lands  are  hereby  terminated: 

Boise  Meridian 

(IDI-18881) 

T.  6  S.,  R  3  E., 
Sec.  5,  NV2SEV4. 

(IDI-18512) 

T.1N.,R.  2W.. 

Sec.  13,  SEV4SEV4. 

The  areas  described  above  aggregate  120.00  - 
acres  in  Owyhee  and  Canyon  Counties. 

At  9:00  a.m.  on  August  22, 1996,  the  above 
described  lands  will  be  opened  to  operation 
of  the  public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the  requirements 
of  applicable  law.  All  valid  applications 
received  at  or  prior  to  9:00  a.m.,  on  August 
22, 1996,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in  the 
order  of  filing. 

At  9:00  a.m.  on  August  22, 1996,  the  lands 
will  be  opened  to  location  and  entry  under 
the  United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations  of 
record,  and  the  requirements  of  applicable 
law.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 


U.S.C.  Sec.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of  possession 
are  governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in  local 
courts. 

Dated:  August  12, 1996. 
Jimmie  Buxton, 

Branch  Chief,  Lands  and  Realty. 

|FR  Doc.  96-21427  Filed  8-21-96;  8:45  am] 
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Conveyance  o*  PuD^'c  L.anas  a^^c  Order 
Providing  for  Opening  o'  t^jD-ic  La^^/Js; 
Broadwater  and  Ganatj'"  Cour^res, 
Montana 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  order  informs  the  pubhc 
and  interested  state  and  local 
governmental  officials  of  the 
conveyance  of  750.27  acres  of  public 
lands  out  of  Federal  ovvmership  and  will 
open  251.74  acres  of  surface  estate 
reconveyed  to  the  United  States  in  an 
exchange  imder  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1701  et  seq.  (1988)  to  the  operation  of 
the  pubhc  land  laws.  The  lands 
acquired  in  the  exchange  contain 
significant  riparian  habitat  and  provide 
public  fishing  and  river  access.  The 
public  is  well  served  through 
completion  of  this  land  exchange. 
EFFECTIVE  DATE:  November  11,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  Bl^A  Montana  State 
Office,  P.O.  Box  36800,  Billings. 
Montana  59107,  406-255-2949. 

SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  in  an 
exchange  of  lands  made  pursuant  to 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716  (1988),  the  following  described 
lands  were  tremsferred  to  Huem 
Holding,  Inc.: 

Principal  Meridian,  Montana 

T.  3  N.,  R.  2  E., 

Sec.  12,  lots  6  and  7,  and  SW'ANW'/i. 
T.  4  N.,  R.  2  E., 

Sec.  12,  lot  6; 

Sec.  26,  WVz; 

Sec.  34,  E'/4. 

Total  acreage  conveyed:  750.27  acres. 

2.  In  the  exchange  for  the  above  lands, 
the  United  States  acquired  the  following 
described  lands  from  Huem  Holding. 


Inc..  apd  Michael  S.  and  Cynthia 
Huemphier: 

Principal  Meridian,  Montana 

T.  4  N.,  R.  2  E., 

Sec.  11,  lots  1.  5.  and  6,  and  SE'ANEV*. 
T.  4  N.,  R.  3  E., 

Sec.  7.  S>/iSEV4; 

Sec.  18,  lot  1  and  NE'/.NfEV4.  excepting 
therefrom,  however,  a  strip  of  land 
extending  through  the  same,  or  so  much 
of  such  strip  of  land  as  may  be  within 
said  described  premises,  of  the  width  of 
400  feet,  lying  between  two  lines  each 
drawn  parallel  to  and  distant  2(X)  feet 
from  the  center  line  of  the  main  track  of 
the  Northern  Pacific  Railway  Company, 
as  the  same  is  now  located,  constructed 
and  op>erated  on,  over  and  across  said 
described  premises,  or  within  200  feet  of 
same. 

Total  acreage  acquired:  251.74  acres. 

3.  The  value  of  the  Federal  land  was 
appraised  at  $52,000.00  and  the  private 
land  was  appraised  at  $52,150.00.  The 
difference  in  value  was  waived  and  no 
equaUzation  payment  was  made. 

4.  At  9  a.m.  on  November  11,  1996, 
the  lands  described  in  paragraph  2  will 
be  opened  only  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  exiting  rights  and  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
November  11,  1996,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

Dated:  August  13,  1996. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
IFR  Doc.  96-21430  Filed  8-21-96:  8:45  ami 

BILUNG  CODE  4310-ON-P 


[10-030-06-1430-01;  IDI-294861 

Exchange  of  Public  Lands;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action; 

Exchange  of  Public  Lands  in  Bonneville. 

Clark,  Fremont,  and  Jefferson  Counties, 

Idaho. 

SUMMARY:  The  follouring  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Pohcy 
and  Management  Act  of  1976,  43  U.S.C. 
1716; 

Boise  Meridian,  Idaho 

Parcel  A 

T.  6N.,R.  35E., 

Sec.  13,  SE'A; 

Sec.  24,  lotsl,3,  5,  7. 
T.  6  N.,  R.  36  E., 

Sec.  3.  lots  4,  6  to  9,  inclusive,  and  lots  12 
to  15,  inclusive,  SViNWV*,  SWV.; 
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Sec.  4,  lot  1,  S'AN>/4,  SVi; 

Sec.  8,  E'/«i; 

Sec.  9,  All: 

Sec.  10.  lots  2  to  5,  inclusive,  and  lots  8 

to  11.  inclusive.  W'/i; 
Sec.  15,  lots  2  to  5.  inclusive,  and  lots  8 

to  11.  inclusive.  W'/i.  SWV4SEV.; 
Sec.  17,  All; 

Sec.  18,  lots  3.  4,  E'/iSWV.,  EVi; 
Sec.  19,  lots  5,  7,  9, 11; 
Sec.  20.  lots  1,  3,  5,  7; 
Sec.  21,  lots  1,  2,  5,  7,  NViNE'/i; 
Sec.  22,  lots  9  to  12.  inclusive,  and  lots  14 

to  17  inclusive.  W'/iNE'/..  W>/i. 

SWV4SEV4; 
Sec  23.  NWViSW'A. 

Parcel  B 

T.  2N.,R.37E.. 

Sec.  12.  lots  9,  10. 

The  areas  described  contain  5,288.29  acres. 

In  exchange  for  these  lands,  the  United 
States  will  acquire  the  following  described 
lands  from  the  State  of  Idaho: 

Boise  Meridian.  Idahd 

Parte!  I 

r.  U  N.,R.  32  E., 
Sec.  36,  N'/iNEV4.  NEV4NWV4,  SWV4. 

Parrel  II 

T.  12N.,R.  33E.. 
Sec  16,  N'/i,  E^/2SWV4,  SEV4. 

Parcel  III 

T.  12  N.,R.  33  E., 
Sec.  36,  lots  1  to  4  inclusive,  NV«i.  N'/iS'/i. 

Parcel  IV 

T.  13N,,R.  33  E., 
Sec.  16.  All. 

Pared  V 

T.  13  N.,  R.  33  E., 
Sec.  36.  All. 

Parcel  VI 

T.  11N.,R.  34E.. 

Sec.  16,  N'/z,  S'/iSWV4,  SEV4, 

Parcel  Vn 

T.  12N.,R.  34E., 
Sec.  16.  N'/iNfEV4,  SEV4NEV4,  W'/i, 
SWV4SEV4. 

Parcel  Vni 

T.  12  N.,  R.  34  E.. 

Sec.  36,  lot  4,  SWV4NWV4,  NWV4SWV4. 

Parrel  IX 

T.  9N.,R.  37E.. 
Sec.  16,  All. 

Parcel  ,X 

T.  9N.,R.  37E.. 
Sec.  17,  SEV4SWV4,  W'/iSE'/.; 
Sec.  19.  SEV4SEV4; 
Sec.  20,  W'/iNE*/4,  E'/jNWV4,  S'/iSWV4. 

NEV«SWV4,  SEV4; 
Sec.  29,  N'/j,  N'/iS'/i. 

Parcel  XI 

T.  9N.,R.  37E., 
Sec.  21.  E'/^SW'A.  N%SEV4,  SWV4SEV4; 
Sec.  28,  NEV4,  E'/jNWV4.  NEV4SWV4, 
NV4SEV4,  SEV4SEV4. 


Parcel  Xn 

T.  8N.,R.38E.. 
Sec.  36,  All. 

Parcel  Xm 

T.  4  N.,  R.  40  E.. 
Sec.  36.  unsurveyed  portion. 

Parcel  XIV 

T,  8  N.,  R.  40  E.. 
Sec  16,  AIL 

Parcel  XV 

T.  9  N.,  R.  40  E. 
Sec.  36.  lots  1  to  4.  inclusive.  W'/iE'/i. 

The  areas  described  contain  8.264.08  acres. 

DATES:  The  publication  of  this  notice  in 
the  Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed  and 
shall  be  returned  to  the  applicant.  The 
segregative  effect  of  this  notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 
ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Idaho  Falls  Bureau  of  Land 
Management  Office,  1405  HoUipark  Dr., 
Idaho  Falls.  Idaho  83401. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  land  exchange  is  to 
facilitate  more  efficient  management  of 
the  public  lands  through  consolidation 
of  ownership  and  to  benefit  the  public 
interest  by  obtaining  important  resource 
values.  The  exchange  is  consistent  with 
the  local  Bureau  of  Land  Management's 
land  use  plans  and  the  public  interest 
will  be  well  served  by  making  this 
exchange.  An  environmental 
assessment,  prepared  to  analyze  impacts 
of  the  proposed  exchange,  is  available 
for  public  review. 

The  value  of  the  lands  to  be 
exchanged  will  be  of  equal  value. 
Acreages  will  be  adjusted  to  equalize 
values  upon  completion  of  a  final 
appraisal  of  both  the  state  and  BLM- 
administered  public  lands. 

The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  rights-of-way,  easements,  permits, 
or  lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30, 1890  (43  U.S.C.  945). 

3.  A  recreationed  easement  over  and 
across  a  100  foot  strip  parallel  to  the 
high  water  line  of  the  left  bank  of  the 


Snake  River  along  Lots  9  and  10.  T.  2 
N..R.  37E.,B.M. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  District 
Manager  at  the  above  address. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  Augu.st  12,  1996. 
Joe  Kraayenbrink, 

Area  Manager,  Medicine  Lodge  Resource 

Area. 

(FR  Doc.  96-21428  Filed  8-21-96;  8:45  am] 

BILLING  CODE  «310-GQ-P 


Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

agency:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  extension  for  five 

currently  approved  information 

collections. 

SUMMARY;  The  Department  of  the 
interior  has  submitted  five  proposals  for 
the  collections  of  information  listed 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Act).  The  Act  provides  that 
an  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  vafid  OMB  control 
number. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0044, 
1010-0045,  1010-0046,  1010-0039,  or 
1010-0017),  Washington,  DC  20503. 

Send  a  copy  of  your  comments  to  the 
Chief,  Engineering  and  Standards 
Branch,  Mail  Stop  4700,  Minerals 
Management  Service,  381  Elden  Street, 
Hemdon.  Virginia  20170-4817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aiexis  London,  Engineering  and 
Standards  Branch.  Mail  Stop  4700, ' 
Minerals  Management  Service,  381 
Elden  Street,  Hemdon,  Virginia  22070- 
4817;  telephone  (703)  787-1600.  You 
may  obtain  copies  of  the  proposed 
collection  of  information  and  related 
forms  by  contacting  MMS's  Clearance 
Officer  at  the  telephone  number  Usted 
below. 
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SUPPLEMENTARY  INFORMATION: 

Titles:  Application  for  Permit  to  Drill, 
Form  MMS-123;  Sundry  Notices  and 
Reports  on  Wells.  Form'MMS-124;  Well 
Summarv'  Report,  Form  MMS-125;  Well 
Potential  Test  Report  and  Request  for 
Maximum  Production  Rate  (MPR),  Form 
MMS-126;  and  Semi-Annual  Well  Test 
Report,  Form  MMS-128. 

OMB  Control  Numbers  (Form 
Numbers):  1010-0044  (MMS-123); 
1010-0045  (MMS-124);  1010-0046 
(MMS-125);  1010-0039  (MMS-126); 
1010-0017  (MMS-128). 

Abstract:  Section  3506  of  the  Act  (44 
U.S.C.  Chapter  35)  requires  that  OMB 
provide  interested  Federal  agencies  and 
the  public  an  opportunity  to  comment 
on  information  collection  requests. 

The  Outer  Continental  Shelf  Lands 
Act  (OCSLA),  43  U.S.C.  1331  et  seq., 
requires  the  Secretary  of  the  Interior  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS;  make  such 
resources  available  to  meet  the-Nation's 
energy  needs  as  rapidly  as  possible; 
balance  orderly  energy  resoiut:es 
development  with  protection  of  the 
human,  marine,  and  coastal 
environment;  ensure  the  public  a  fair 
and  equitable  retiun  on  the  resources 
offshore;  preserve  and  maintain  free 
enterprise  competition,  and  ensure  that 
the  extent  of  oil  and  natural  gas 
resources  of  the  OCS  is  assessed  at  the 
earliest  practicable  time.  To  carry  out 
these  responsibilities,  the  MMS  issued 
rules  governing  oil  and  gas  and  sulphur 
operations  in  the  OCS.  These  rules  and 
the  associated  information  collection 
requirements  are  contained  in  30  CFR 
Part  250,  Subpart  D,  Drilling  Operations; 
Subpart  E,  Well-Completion  Operations; 
Subpart  F,  Well-Workover  Operations; 
Subpart  G,  Abandonment  of  Wells; 
Subpart  K,  Production  Rates;  and 
Subpart  P,  Sulphur  Operations.  Various 
sections  of  these  Subparts  require 
lessees  to  submit  several  MMS  forms. 

Failure  to  collect  this  information 
would  prevent  the  Director  from 
carrying  out  the  mandate  of  the  OCSLA 
and  implementing  the  provisions 
contained  in  30  CFR  Part  250.  The 
following  explains  how  MMS  uses  the 
information  collected  and  the 
consequences  if  MMS  did  not  collect 
the  information. 

a.  Form  MMS-123,  Application  for 
Permit  to  Drill:  MMS  uses  the 
information  to  determine  the  conditions 
of  a  drilling  site  in  order  to  avoid 
hazards  inherent  in  drilhng  operations 
and  to  decide  whether  the  drilling 
operations  are  safe  and  environmentally 
sound.  If  MMS  did  not  collect  this 
information,  we  could  not  ensure  that 
drilling  operations  were  planned  to 


minimize  the  risks  to  personnel  and  the 
environment. 

b.  Form  MMS-124,  Sundry  Notices 
and  Reports  on  Wells:  MMS  District 
Supervisors  use  the  information  to 
evaluate  the  adequacy  of  the  equipment, 
materials,  and/or  procedures  that  the 
lessee  plans  to  use  for  drilling, 
production,  well-completion,  and  well- 
workover  operations.  These  include 
deepening  and  plugging  back  and  well- 
abandonment  operations,  including 
temporary  abandonments  where  the 
wellbore  vdll  be  reentered  and 
completed  or  permanently  abandoned. 
If  MMS  did  not  collect  this  information, 
we  could  not  review  lessee  plans  to 
require  changes  to  drilling  procedures 
or  equipment  to  ensure  that  levels  of 
safety  and  environmental  protection  are 
maintained.  Nor  could  we  review 
information  concerning  requests  for 

Approval  or  subsequent  reporting  of 
well-completion  or  well-workover 
operations  to  ensure  that  procedures 
and  equipment  are  appropriate  for  the 
anticipated  conditions. 

c.  Form  MMS-125,  Well  Summary 
Report:  MMS  District  Supervisors  use 
the  information  to  ensure  that  they  have 
accurate  data  on  the  wells  under  their 
jurisdiction  and  to  ensure  compliance 
with  approved  plans.  It  is  also  used  to 
evaluate  remedial  action  in  well- 
equipment  failure  or  well-control  loss 
situations. 

d.  Form  MMS-126.  Well  Potential  Test 
Report  and  Request  for  Maximum 
Production  Rate  (MPR):  MMS  District 
Supervisors  use  this  form  to  determine 
the  MPR  for  an  oil  or  gas  well.  The  form 
contains  information  concerning  the 
conditions  and  results  of  a  well- 
potential  test.  This  requirement  carries 
out  the  conservation  provisions  of  the 
OCSLA  and  30  CFR  Part  250.  Failure  to 
collect  this  information  could  result  in 
waste  of  energy  resources  in  the  OCS  by 
production  at  imprudent  rates, 
jeopardizing  the  ultimate  full  recovery 
of  hydrocarbons. 

e.  Form  MMS-128,  Semi-annual  Well 
Test  Report:  MMS  Gulf  of  Mexico  and 
Pacific  Regional  Supervisors  use  this 
information  to  evaluate  the  results  of 
well  tests  to  find  out  if  reservoirs  are 
being  depleted  in  a  way  that  will  lead 
to  the  greatest  ultimate  recovery  of 
hydrocarbons.  The  form  is  designed  to 
present  current  well  data  on  a 
semiannual  basis  to  allow  the  updating 
of  permissible  producing  rates  and  to 
provide  the  basis  for  estimates  of 
currently  remaining  recoverable  gas 
reserves. 

Description  of  Respondents:  Federal 
OCS  oil  and  gas  lessees. 

Frequency:  Forms  MMS-123,  MMS- 
124.  MMS-125.  and  MMS-126.  are  on 


occasion;  Form  MMS-128  is  semi- 
annual. 

Estimated  Number  of  Respondents: 
130  respondents  for  each  form. 
Estimate  of  Annual  Burden: 

MMS-1 23     1,013  responses  @  2  hrs 
per  response  =  2,026  hours. 

MMS-124    9.950  responses  @  1  hr 
per  response  =  9,950  hours. 

MMS-125     2,118  responses  @lhr 
per  response  =  2,118  hours. 

MMS-1 26    4 ,040  responses  @  1 .4 
hr  per  response  =  5,656  hours. 

MMS-128     1.716  responses  @  2  hrs 
per  response  =  3,432  hours. 

Comments:  The  OMB  is  required  to 
make  a  decision  concerning  the 
proposed  collection  of  information 
between  30  and  60  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  best  ensured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
pubUcation. 

Bureau  Clearance  Officer:  Carole 
deWitt  (703)  787-1242. 

Dated:  July  11. 1996. 
Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 

Safety  Management. 

[FR  Doc.  96-21431  Filed  8-21-96;  8:45  am) 

BILLING  CODE  4310-MR-M 


National  Park  Service 

Jimmy  Carter  National  Historic  Site; 
Advisory  Commission  Meeting 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4:00  p.m..  at  the  following 
location  and  date. 
DATE:  October  1,1996. 
location:  Plains  High  School  Visitor 
Center/Museum,  North  Bon,d  Street, 
Plains,  Georgia  31780. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site.  Route  1, 
Box  800.  Andersonville.  Georgia  31711, 
(912) 924-0343. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Dr.  Steven  Hochman 
Dr.  James  Sterling  Yoimg 
Dr.  Donald  B.  Schewe 
Dr.  Henry  King  Stanford 
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Dr.  Barbara  Fields 

Director,  National  Park  Service,  Ex- 
Officio  member 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  vmtten 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meetings. 

Dated;  Fulv  30,  1996. 
lean  Belson. 
Acting  Field  Director. 
(FR  Doc  96-21363  Filed  8-21-96:  8:45  am) 

BlLLiMQ  COO£  4J10-7tMl« 


Mojave  National  Preserve,  Advisory 
Commission;  Notice  of  Meetings 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  September  11,  1996; 
assemble  at  9:30  AM  at  the  Hole-in-the- 
VVal!  Campground,  Mojave  National 
Preserve.  California.  September  12, 
1996.  leave  at  9:30  AM  from  the  Hole- 
in-Lhe-VVall  Information  Center,  Mojave 
National  Preserve,  travel  by  vehicle  to 
Zzyzx  at  Soda  Dry  Lake. 

The  agenda:  Project  Agreement  for 
Northern  and  Eastern  Mojave  Planning 
Effort:  Status  Report  update;  Wild  Horse 
and  Burro  Management  and  Soda 
Springs  Management  Options  (Zzyzx). 

The  Advisory  Commission  was 
established  by  Public  Law  103-433  to 
provide  for  the  advice  on  the 
development  and  implementation  of  the 
General  Management  Plan. 

.Members  of  the  Commission  are: 
Micheal  .Attaway,  Irene  Ausmus,  Rob 
Blair,  Peter  Burk.  Dennis  Casebier, 
Donna  Davis.  Nathan  'Levi'  Esquerra, 
Gerald  Freeman,  WilUs  Herron.  Eldon 
Hughes.  Claudia  Luke,  Clay  Overson, 
Norbert  Riedy,  Mai  WesseL 

This  meeting  is  open  to  the  public. 
Mary  G.  Martin. 

Superintendent,  Mojave  National  Preserve. 
[FR  Doc.  96-21362  Filed  8-21-96;  8:45  am) 

BILLMG  CUOC  «1(>-70-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

[avil  AcUon  No.  96-^389-8MZ] 

United  States  v  Woman  s  Hospital 

Foundation  and  Woman's  Physician 
Health  Organization,  Public  Comments 
and  United  States  Response  to  Public 
Comments 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(bHb), 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  v. 
Woman's  Hospital  Foundation  and 
Woman's  Physician  Health 
Organization,  Civil  Action  96-389- 
BMZ,  United  Stetes  District  Coiul  for 
the  Middle  District  of  Louisiana, 


appropriate  remedy  for  the  antitrust 
violations  alleged  in  the  Complaint. 
Once  the  public  comments  and  this 
Response  have  been  published  in  the 
Federal  Register,  pursuant  to  15  U.S.C. 
16(d),  the  United  States  will  move  the 
Court  to  enter  the  Consent  Decree. 

On  April  23.  1996.  the  United  States 
filed  a  Complaint  alleging  that 
Defendants  Woman's  Hospital 
Foundation  and  Woman's  Physician 
Health  Organization  ("WPHO")  violated 
sections  1  and  2  of  the  Sherman  Act,  15 
U.S.C.  1,  2.  At  the  same  time,  the  United 
States  filed  a  proposed  Consent  Decree, 
a  Stipulation  signed  by  all  parties 
agrfeeing  to  entry  of  the  Decree  following 
compliance  with  the  Tunnev  Act,  and  a 
Competitive  Impact  Statement  ("CIS"). 
On  May  6.  1996.  the  United  States  filed 
a  Notice  of  .Amendment  of  Competitive 


together  with  the  response  of  the  United^  impact  Statement  and  an  Amended 


States  to  the  comments. 

Copies  of  the  response  and  the  pubUc 
comments  are  available  on  request  for 
inspection  and  copying  in  Room  200  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division.  325  7th  Street,  NW., 
Washington,  IX!  20530,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Middle  District  of  Louisiana,  United 
States  Courthouse,  777  Florida  Street, 
Suite  208,  Baton  Rouge,  Louisiana 
70801. 
Rebecca  P.  Dick. 

Deputy  Director  of  Operations,  Antitrust 
Division. 

United  States'  Response  to  Public 
Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(commonly  referred  to  as  the  "Tunney 
Act").  15  U.S.C.  16(b)-(h).  the  United 
States  hereby  responds  to  public 
comments  regarding  the  Consent  Decree 
proposed  to  settle  this  proceeding  in  the 
pubhc  interest.  The  United  States 
received  several  comments  from  a  single 
source.  General  Health,  Inc.  ("General 
Health").  General  Health  does  not 
oppose  entry  of  the  Consent  Decree. 
Rather,  one  of  its  comments  points  out 
an  inadvertent  mistake  in  the  language 
of  the  Decree  which  has  been  corrected 
to  reflect  the  original  intent  of  the 
parties.  (A  revised  Final  Judgment  will 
be  filed  shortly  with  the  Court  as  an 
attachment  to  a  motion  for  entry  of  the 
Judgment.)  General  Health's  two  other 
comments  suggest  additional 
prophylactic  relief.  After  careful 
consideration  of  these  comments,  the 
United  States  concludes  that  the 
additional  relief  suggested  by  General 
Health  is  not  necessary  because  the 
proposed  Consent  Decree,  as  amended, 
will  provide  an  effective  and 


Competitive  Impact  Statement. 

Pursuant  to  the  Tunnev  Act.  on  May 
3, 1996.  the  Defendants  filed  the 
required  description  of  certain  written 
and  oral  communications  made  on  their 
behalf.  A  summary-  of  the  terms  of  the 
proposed  Decree  and  the  CIS  and 
directions  for  the  submission  of  vmtten 
comments  were  published  in  the 
Washington  Post  for  seven  consecutive 
days,  from  April  28.  through  May  4. 
1996.  and  in  the  Baton  Rouge  Advocate 
from  April  30,  through  May  7.  1996.  The 
proposed  Consent  Decree  and  the  CIS 
were  published  in  the  Federal  Register 
on  May  10,  1996.  61  FR  21.489  (1996). 

The  60-day  period  for  public 
comments  began  on  May  10,  1996,  and 
expired  on  July  9,  1996.  General  Health 
submitted  several  comments;  the  United 
States  is  filing  them  as  attachments  to 
this  Response  The  United  States  has 
concluded  that  the  Consent  Decree,  as 
amended,  reasonably,  adequately,  euid 
appropriately  addresses  the  harm 
alleged  m  the  Complaint.  Therefore, 
following  publication  of  the  comments 
and  this  Response,  the  United  States 
will  move  this  Court  to  hold  that  entry 
of  the  proposed  Consent  Decree,  as 
amended,  is  in  the  public  interest. 

I.  Background 

Woman's  Hospital  Foundation  owns 
and  operates  Woman's  Hospital,  a 
facility  with  149  staffed  acute  care  beds. 
Woman's  Hospital  provides  a  range  of 
care,  including  inpatient,  outpatient, 
and  home  health  services,  to  women 
and  infants  in  the  Baton  Rouge  area.  It 
is  the  dominant  provider  of  private 
inpatient  obstetrical  care  in  Baton 
Rouge 

In  the  late  1980s,  competition  among 
doctors  for  participation  in  managed 
care  plans  created  the  opportunity  for 
the  entry  of  other  Baton  Rouge  area 
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hospiteils  into  the  market  for  inpatient 
obstetrical  care.  Woman's  Hospital 
viewed  the  new  entrants,  particularly 
the  Health  Center,  owned  by  General 
Health,  as  a  serious  competitive  threat 
because  General  Health  also  owned  the 
Gulf  South  Health  Plans.  Inc.  ("Gulf 
South"),  the  largest  managed  care  plan 
in  Baton  Rouge. 

In  June  1992.  in  an  effort  to  stave  off 
competition  from  the  new  Health 
Center,  Woman's  Hospital  entered  into 
negotiations  with  General  Health 
ofroring  to  continue  contracting  at 
discounted  hospital  rates  with  Gulf 
South  in  return  for  General  Health's 
agreement  not  to  provide  inpatient 
obstetrical  services  for  the  next  5  to  7 
years.  Woman's  Hospital  eventually 
retreated  from  this  particular  attempt  to 
foreclose  competition  from  the  Health 
Center. 

In  1993,  Woman's  Hospital  made 
another  effort  to  prevent  new  entrants 
from  becoming  significant  competitors. 
Woman's  Hospital  formed  an  economic 
alliance  with  its  medical  staff  in  the 
form  of  defendant  WPHO,  a  physician 
hospital  organization.  WPHO's  purpose 
was  to  establish  a  minimum  physician 
fee  schedule  and  serve  as  a  joint 
bargaining  agent  on  behalf  of  Woman's 
Hospital  and  participating  doctors  with 
managed  care  payers.  Through  WPHO, 
Woman's  Hospital  hoped  to  assure  the 
continued  "loyalty"  of  its  medical  staff. 
Nearly  every  OB/GYN  on  Woman's 
Hospital's  medical  staff  joined  WPHO. 
The  physicians'  agreement  with  WPHO 
authorized  it  to  contract  with  managed 
care  plans  on  behalf  of  doctors  at  or 
above  a  minimum  fee  schedule.  WPHO 
did  not  develop  utilization  review 
standards,  and  the  agreement  to  limit 
price  competition  was  not  reasonably 
necessary  to  further  any  efforts  by 
WPHO  to  encourage  physicians  to 
practice  more  cost  effectively. 

I>efendants  and  WPHO  physicians 
collectively  obtained  higher  fees  for  OB/ 
GYNs,  deprived  managed  care  plans  of 
the  ability  to  selectively  contract  with 
OB/GYNs,  and  prevented  the 
development  of  competition  for 
inpatient  obstetrical  services. 

These  actions,  along  with  the 
additional  conduct  alleged  in  the 
Complaint,  violated  Sections  1  and  2  of 
the  Sherman  Act. 

n.  Response  to  Public  Comments 

The  comments  on  the  Consent  Decree 
are  from  a  single  source.  General  Health, 
whose  relationship  with  Woman's 
Hospital  is  discussed  above.  General 
Health  does  not  object  to  the  entry  of  the 
proposed  Decree,  rather  its  comments 
suggest  changes  or  additions  to  the  relief 
set  forth.  Each  of  General  Health's 


comments  is  discussed  separately 
below. 

1.  General  Health's  first  comment 
refers  to  the  language  used  in  the 
definition  of  "qualified  managed  care 
plan"  ("QMCP").  General  Health 
proposes  that  the  last  phrase  of  Section 
n  (G)(1)(b)  be  amended  to  add  the 
underscored  word  "or"  as  follows:  "so 
long  as  Woman's  Hospital  or  WPHO  and 
they  do  not  own  an  interest  in  another 
physician  network  *  *  *."("They" 
refers  to  any  single  physician  or  single 
pre-existing  physician  practice  group.) 
The  rationale  for  the  proposed  change  is 
to  make  clear  that  the  prohibition 
against  ownership  in  another  physician 
network  applies  to  any  physician 
network  in  which  Woman's  Hospital 
and  "they"  or  WPHO  and  "they"  are 
involved,  rather  than  only  to  physician 
networks  in  which  all  three  entities  are 
involved.  The  United  States  discussed 
this  comment  with  Defendants'  counsel 
who  conciirs  that  the  proposed  change 
actually  clarifies  the  original  intent  of 
the  parties. 

2.  General  Health's  second  comment 
suggests  adding  two  provisions  to  the 
proposed  Decree.  First.  General  Health 
would  add  a  prohibition  against 
Woman's  Hospital  and  WPHO 
participating  in  "any  agreement  relating 
to  prices,  terms,  or  conditions  upon 
which  physician  services  are  provided 
to  patients"  except  in  connection  with 

a  QMCP  or  messenger  model.  Second, 
General  Health  would  add  a  provisions 
enjoining  consenting  physicians  from 
participating  in  "any  agreement  relating 
to  the  prices,  terms  or  conditions  upon 
which  Woman's  Hospital  provides 
hospital  services  to  patients"  except  in 
connection  with  a  QMCP  or  messenger 
model.  The  rationale  asserted  for  these 
proposed  changes  is  that  the  Final 
Judgment  will  not  prevent  the 
defendants  and  consenting  physicians 
from  "informally"  engaging  in  the  same 
types  of  anticompetitive  conduct  alleged 
in  the  Complaint. 

The  United  States  beheves  that  the 
Court  should  enter  the  proposed 
Consent  Decree  without  these  additions. 
The  proposed  "addition"  to  the 
injunctive  relief  against  Woman's 
Hospital  and  WPHO  neither  differs 
substantively  from,  nor  adds  to,  the 
relief  already  provided.  Contrary  to 
General  Health's  contention,  the 
proposed  Final  Judgment  does  not 
permit  Woman's  Hospital  and  WPHO  to 
engage  in  "informal"  anticompetitive 
conduct.  Specifically,  Section  rv(A)(l) 
enjoins  Woman's  Hospital  and  VVPHO 
from  "directly,  or  through  any  agent, 
organization  or  other  third  party, 
expressing  views  on,  or  conveying 
information  on,  competing  physicians' 


prices  or  other  terms  and  conditions,  or 
negotiating  on  behalf  of  competing 
physicians."  Any  attempt  by  Woman's 
Hospital  or  WPHO  informally  to  enter 
into  6m  agreement  relating  to  prices  or 
other  terms  and  conditions  for  the 
provision  of  competing  physicians' 
services  would  violate  this  Section  of 
the  proposed  Decree. 

General  Health's  suggestion  to 
prohibit  consenting  physicians  from 
participating  in  agreements  involving 
Woman's  Hospital's  fees  would  add  a 
substantive  provision  that  is 
inappropriate  and  unnecessary.  This 
additional  injunctive  relief  would 
prevent  a  single  consenting  physician 
from  participating  in  a  managed  care 
plan  controlled  solely  by  another  area 
hospital  for  the  purpose  of  competing 
with  other  managed  care  companies 
simply  because  Woman's  Hospital  was 
also  participating  in  the  other  hospital's 
plan.  Such  circumstances  do  not 
necessarily  raise  competitive  concerns. 
In  fact,  to  the  extent  that  formation  of 
such  a  plan  offers  consumers  additional 
choice  in  the  marketplace,  its  formation 
could  be  procompetitive. 

Moreover,  the  allegations  in  the 
Complaint  directed  at  physicians 
involve  agreements  among  competing 
physicians  concerning  the  prices 
charged  for  physician  services.  The 
United  States  has  not  alleged  any 
anticompetitive  conduct  resulting  from 
an  agreement  by  physicians  regarding 
the  fees  charged  for  Woman's  Hospital 
services.  The  injunctive  relief  against 
consenting  physicians  in  Section 
IV(B)(2)  provides  appropriate  and 
adequate  rehef  by  prohibiting  them  from 
"participating  in  or  facilitating  any 
agreement  among  competing  physicians 
on  fees  or  other  terms  and  conditions  for 
physician  services,  including  the 
wilUngness  of  physicians  to  contract  on 
any  terms  with  particular  payers  or  to 
use  facilities  competing  with  Woman's 
Hospital's  facilities  *  *  *."  In  sum,  the 
proposed  Decree  provides  appropriate 
and  adequate  relief  for  the  violations 
alleged  in  the  Complaint. 

3.  General  Health's  third  comment 
suggests  that  any  network  operated  by 
Defendants  based  on  a  messenger  model 
should  be  subject  to  the  30%  physician 
participation  limitation  placed  on  a 
QMCP  and  the  requirement  of  prior 
written  approval  for  its  formation  from 
the  Department  of  Justice. 

These  additional  limitations  are 
inappropriate.  The  messenger  model  in 
the  proposed  Consent  Decree  uses  an 
agent  or  third  party  to  facilitate  the 
transfer  of  information  concerning 
prices  and  other  competitively  sensitive 
information  between  individual 
physicians  and  purchasers  of  physician 
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services.  The  critical  feature  of  a 
properly  devised  and  operated 
messenger  model,  as  defined  by  the 
Decree,  is  that  individual  providers 
make  their  own  separate  decisions  about 
whether  to  accept  or  reject  a  purchaser's 
proposal,  independent  of  the  other 
physicians'  decisions  and  without  any 
influence  by  the  messenger.  Thus,  the 
messenger  model  in  the  Decree  already 
contains  adequate  safeguards  against  its 
being  used  as  a  vehicle  for  organizing  a 
physician  boycott.  As  explained  in  the 
CIS,  the  messenger  may  not  coordinate 
individual  providers'  responses  to  a 
particular  proposal,  disseminate  to 
physicians  the  messenger's  or  other 
physician's  views  or  intentions 
concerning  the  proposal,  act  as  an  agent 
for  collective  negotiation  and 
agreement,  or  otherwise  serve  to 
facilitate  collusive  behavior.  CIS  at  18. 

Because  a  QMCP,  in  contrast  to  a 
messenger  model,  allows  for  some 
collective  decision- making  among 
competing  physicians,  including 
agreements  among  competitors  on  the 
prices  for  their  services,  a  QMCP 
presents  a  greater  risk  of  collusive 
behavior.  For  this  reason,  in  the 
circumstances  of  this  case,  the  proposed 
Decree  requires  that  defendants  obtain 
prior  approval  from  the  Department  of 
Justice  to  operate  a  QMCP  and  limits 
physician  ownership  participation  to  no 
more  than  30%  in  any  relevant  market. 

III.  The  Legal  Standard  dnvprnin^  the 
Court's  Public  Interest  Determination 

The  Tunney  Act  directs  the  Court  to 
determine  whether  entry  of  the 
proposed  Decree  "is  in  the  pubUc 
interest"  15  U.S.C.  §  16(e).  In  making 
that  determination,  "the  court's  function 
is  not  to  determine  whether  the 
resulting  array  of  rights  and  liabiUties  is 
one  that  will  best  serve  society,  but  only 
to  confirm  the  resulting  settlement  is 
within  the  reaches  of  the  pubUc 
interest."  United  States  v.  Western  Elec. 
Co..  993  F.2d  1572,  1576  (D.C.  Cir.). 
cert,  denied.  114  S.  Ct.  487  (1993) 
(internal  quotation  and  citation 
omitted).' 

The  Court  should  evaluate  the  relief 
set  forth  in  the  Decree  in  light  of  the 
claims  alleged  in  the  Complaint  and 
should  enter  the  Decree  if  it  falls  within 
the  Government's  "rather  broad 
discretion  to  settle  with  the  defendant 
within  the  reaches  of  the  public 
interest."  United  States  v.  Microsoft 
Corp.,  56  F.3d  1448,  1461  (D.C.  Cir. 
1995). 


The  Court  is  not  "to  make  de  novo 
determination  of  facts  and  issues." 
Western  Elec,  993  F.2d  at  1577.  Rather, 
"(t]he  balancing  of  competing  social  and 
poUtical  interests  affected  by  a  proposed 
antitrust  decree  must  be  left,  in  the  first 
instance,  to  the  discretion  of  the 
Attorney  General."  Id.  (internal 
quotation  and  citation  omitted 
throughout).  In  particular,  the  Court 
must  defer  to  the  Department's 
assessment  of  likely  competitive 
consequences,  which  it  may  reject  "only 
if  it  has  exceptional  confidence  that 
adverse  antitrust  consequences  will 
result — perhaps  akin  to  the  confidence 
that  would  justify  a  court  in  overturning 
the  predictive  judgments  of  an 
administrative  agency."  Id^ 

The  Tunney  Act  does  not  empower 
the  Court  to  reject  the  remedies  in  the 
.  proposed  Decree  based  on  the  beUef  that 
"other  remedies  were  preferable." 
Microsoft,  56  F.2d  at  1460.  To  a  great 
extent  it  is  the  reafities  and 
imcertainties  of  litigation  that  constrain 
thfe  role  of  coxuts  in  Tunney  Act 
proceedings.  See  United  States  v. 
Gillette  Co.,  406  F.  Supp.  713,  715-16 
(D.  Mass.  1975).  As  Judge  Greene  has 
observed: 

If  courts  acting  under  the  Tunney  Act 
disapproved  proposed  consent  decrees 
merely  because  they  did  not  contain  the 
exact  relief  which  the  court  would  have 
imposed  after  a  finding  of  liability, 
defendants  would  have  no  incentive  to 
consent  to  judgment  and  this  element  of 
compromise  would  be  destroyed.  The 
consent  decree  would  thus  as  a  practical 
matter  be  eliminated  as  an  antitrust 
enforcement  tool,  despite  Congress'  directive 
that  it  be  preserved. 

United  States  v.  American  Tel.  &■  Tel. 
Co.,  552  F.  Supp.  131,  151  p.D.C, 
1982).  affd  sub  nom..  Maryland  v. 
United  States,  460  U.S.  1001  (1983) 
(Mem.).  Indeed,  where,  as  here,  the 
Consent  Decree  comes  before  the  Court 
at  the  time  the  Complaint  is  filed,  "the 
district  judge  must  be  even  more 
deferential  to  the  government's 
predictions  as  to  the  effect  of  the 
proposed  remedies  •   *  *."  Microsoft, 
56  F.3d  at  1461. 

rv.  Conclusion 

As  required  by  the  Tunney  Act,  the 
United  States  will  pubUsh  the  pubUc 


'  The  Western  Electric  decision  concerned  a 
cooaeDsual  modincation  of  an  existing  antitrust 
decree.  The  Court  of  Appeals  assumed  that  the 
Tunney  Act  was  applicable. 


UMI 


'The  Tunney  Act  does  not  give  a  court  authority 
to  impose  different  terms  on  the  parties.  See.  e.g.. 
United  States  v.  American  Tel.  Br  Tel.  Co..  552  F. 
Supp.  131, 153  n.95  (D.D.C  1982).  affd  sub  nom. 
Maryland  v.  United  States,  460  U.S.  1001  [IWZf 
(Mem.);  accord  H.R.  Rep.  No.  1463,  93d  Cong.,  2d 
Sess.  8  (1974).  A  court,  of  course,  may  condition 
entry  of  a  decree  on  the  parties'  agreement  to  a 
different  bargain,  see.  e.g.,  ATS-T,  552  F.  Supp.  at 
225,  but  if  the  parties  do  not  agree  to*such  terms, 
the  court's  only  choices  are  to  enter  the  decree  the 
parties  proposed  or  to  leave  the  parties  to  litigate. 


comments  and  this  Response  in  the 
Federal  Register.  After  such 
publication,  the  United  States  will 
notify  this  Court  and  move  for  entry  of 
the  proposed  Consent  Decree  based  on 
this  Court's  determination  that  the 
Decree  is  in  the  public  interest. 

Respectfully  submitted, 
.Mark  J.  Botti,  Pamela  C.  Girardi, 

U.S.  Department  of  Justice,  Antitrust  Division, 
Liberty  Place— Suite  400,  325  7th  St..  N.W., 
Washington.  D.C.  20530.  (202)  307-0827. 
LJ.  Hymel,  , 

United  States  A  ttomey. 

By: 

John  J.  Gaupp  LBN  #  14976, 

Assistant  United  States  Attorney,  777  Florida 

St..  Suite  208.  Baton  Rouge,  LA  70801,  (504) 

389-0443.  Local  Counsel. 

June  25,  1996 

Pam  Girardi 

United  States  Department  of  Justice 

Health  Care  Task  Force 

Room  434 

325  7th  St.,  N.W. 

Washington,  D.C.  20530 

Dear  Ms,  Girardi:  As  we  discussed  over  the 
phone  last  week,  we  would  like  to  comment, 
on  behalf  of  our  client  General  Health,  Inc., 
on  the  Department's  proposed  consent  order 
with  Woman's  Hospital  and  Woman's 
Physician  Hospital  Organization.  We  will 
formally  submit  our  comments  before  the 
comment  period  expires  on  July  9th. 
However,  I  have  attached  a  draft  of  our 
comments  for  your  information,  and  to 
facilitate  an  informal  discussion  of  our 
proposed  comments.  I  would  appreciate 
having  an  opportunity  to  discuss  our 
comments  with  you  before  we  formally 
submit  them.  I  can  be  reached  at  (202)  861- 
1888.  Thank  you  very  much  for  your 
consideration. 
Sincerely, 
Michael  R.  Bissegger 

n. 

Definitions 

(C)  "Qualified  managed  care  plan" 
means  an  organization  that  is  owned,  in 
whole  or  in  part,  by  either  or  both  of  the 
defendants,  offers  a  provider  panel  and 
satisfies  each  of  the  following  criteria: 

(1)  Its  owners  or  not-for-profit 
members  ("members")  who  compete 
with  other  owners  or  members  or  with 
subcontracting  physicians  participating 
in  the  plan,  (a)  [NO  CHANGE]  and  (b) 
in  combination  with  the  owners  and 
members  of  all  other  physician 
networks  in  which  Woman's  Hospital, 
WPHO  or  any  of  them  who  own  an 
interest  constitute  no  more  than  30%  of 
the  physicians  in  any  relevant  physician 
market,  except  that  it  may  include  any 
single  physician,  or  any  single 
preexisting  physician  practice  group  for 
each  relevant  physician  market,  so  long 
as  Woman's  Hospital  or  WPHO  and  they 
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do  not  own  an  interest  in  another 
physician  network; 

(2)  (NO  CHANGE! 

(3)  [NO  CHANGE] 

(4)  [NO  CHANGE!  ' 

(5)  [NO  CHANGE! 

The  organization  •  *  *  [NO 
CHANGE! 

[RATIONALE  FOR  CHANGE! 

The  word  "or"  (at  the  bottom  of  page 
7)  is  needed  to  make  it  clear  that  the 
prohibition  identified  after  the  phrase 
"so  long  as"  (at  the  bottom  of  page  7) 
is  against  any  physician  network  in 
which  two  of  the  three  parties  (e.g., 
Woman's  Hospital  and  the  single 
physician  or  preexisting  physician 
group  practice,  but  not  WPHO),  rather 
than  only  prohibiting  a  physician 
network  in  which  all  three  are  involved 
(e.g.,  Woman's  Hospital,  WPHO,  and  a 
single  physician  or  preexisting 
physician  group). 

IV. 

Injunctive  Relief 

(A)  Woman's  Hospital  and  WPHO  are 
enjoined  fitim: 

(7)  Directly,  or  indirectly,  entering 
into,  or  participating  in,  any  agreement 
relating  to  the  prices,  terms,  or 
conditions  upon  which  physician 
services  are  provided  to  patients;  unless 
such  an  agreement  is  necessary  for  the 
formation,  organization,  or  operation  of 
a  qualified  managed  care  plan  or 
messenger  model  as  defined  herein,  and 
approved  in  writing  by  the  Department 
of  Justice.  Nothing  in  this  paragraph 
IV(A)(7)  prevents  Woman's  Hospital  or 
WPHO  from  entering  an  agreement  with 
a  managed  care  plan  or  network  for  the 
provision  of  hospital  services,  provided 
that  such  managed  care  plan  or  network 
is  not  owned  or  controlled  by  Woman's 
Hospital,  WPHO,  or  any  consenting 
physician. 

(B)  Each  consenting  physician  is 
enjoined  from: 

(3)  Directly,  or  indirectly,  entering 
into,  or  participating  in,  any  agreement 
relating  to  the  prices,  terms,  or 
conditions  upon  which  Woman's 
Hospital  provides  hospital  services  to 
patients;  unless  such  an  agreement  is 
necessary  for  the  formation, 
organization,  or  operation  of  a' qualified 
managed  care  plan  or  messenger  model 
as  defined  herein,  and  approved  in 
vwiting  by  the  Department  of  Justice. 

[RATIONALE  FOR  CHANGE! 

The  formation  of  WPHO  and  the  other 
acts  included  in  the  complaint  represent 
the  continuation  of  a  long-standing 
pattern  of  concerted  action  among  many 
of  the  physicians  in  the  community  and 


Woman's  Hospital.  The  restrictions  and 
limitations  placed  on  the  defendants 
and  consenting  physicians  go  a  long 
way  toward  preventing  future 
agreements  on  price,  concerted  refusals 
to  deal,  and  other  forms  of 
anticompetitive  concerted  action 
imdertaken  through  a  formal  agreement 
or  organization  such  as  WPHO. 
However,  without  the  type  of 
prohibition  or  fencing  in  provision 
suggested  above,  the  defendants  and 
consenting  physicians  vnll  remain 
relatively  free  to  informally  engage  in 
the  same  types  of  anticompetitive 
conduct  as  alleged  in  the  complaint 
through  other  means. 

Given  the  fact  that  the  defendants  and 
consenting  physicians  have  a  history  of 
coordinating  their  actions  and  have 
already  ironed  out  a  lot  of  the 
mechanics  of  concerted  action,  it  would 
be  particularly  easy  for  these  defendemts 
and  consenting  physicians  to  continue 
their  previous  course  of  conduct 
without  creating  the  formal  agreements 
and  organizational  structure  prohibited 
by  the  Final  Order.  Consequently,  we 
believe  it  is  imperative  that  the  Final 
Order  address  the  potential  for  the 
traditional,  informal  price  agreements, 
boycotts,  etc.  that  have  been  such  a 
significant  part  of  antitrust  enforcement 
for  almost  a  century. 

(D)  Nothing  in  this  Final  Judgment 
prohibits  the  defendants  or  the 
consenting  physicians  &t)m 

(1)  Forming,  operating,  owrning  an 
interest  in,  or  participating  in  (a)  a 
messenger  model  (provided  such 
messenger  model  satisfies  each  of  the 
criteria  used  to  define  a  qualified 
managed  care  plan  in  II.(G)),  or  (b)  a 
qualified  managed  care  plan,  if 
defendants  obtain  prior  written 
approval  from  the  Department  of  Justice, 
which  will  not  be  withheld 
unreasonably,  or 

(2)  [NO  CHANGE! 

[RATIONALE  FOR  CHANGE] 

The  Department's  complaint  alleges 
that  the  defendants  engaged  in  two 
types  of  anticompetitive  behavior:  an 
agreement  on  price  among  and  between 
physicians  and  Woman's  Hospital;  and 
an  agreement  among  and  between 
physicians  and  Woman's  Hospital 
regarding  with  whom  physicians  would 
deal  (only  those  payers  willing  to 
negotiate  with  WPHO],  and  would  not 
deal  (General  Health's  Health  Center). 
The  provisions  in  the  Final  Judgement 
relating  to  quahfied  managed  care  plans 
clearly  address  both  the  potential  for 
price  fixing  and  for  collective 
agreements  not  to  deal.  However,  while 
the  messenger  model  provisions  contain 
in  the  Final  Judgement  do  apparently 


address  the  potential  for  price  tixing 
agreements,  the  Final  Judgement  is 
ambiguous  as  to  whether  or  not  the 
messenger  model  provisions  are  subject 
to  the  limitations  placed  on  quahfied 
managed  care  plans  that  prevent  or 
hinder  the  formation  of  collective 
agreements  not  to  deal.  Without  similar 
limitations,  a  messenger  model  could  be 
a  vehicle  for  providers  to  collectively 
agree  not  to  deal. 

The  Competitive  Impact  Statement 
would  apparently  allow  Women's 
Hospital  and  WPHO  to  use  a  messenger 
model  that  is  not  subject  to  the 
limitations,  including  the  percentage  of 
physicians  that  can  participate,  that  are 
placed  on  the  defendants'  development 
of  a  qualified  managed  care  plan.  We 
beheve  that  any  negotiating  organization 
developed  by  the  defendants  using  the 
messenger  model  should  be  subject  to 
the  same  constraints  as  those  placed  on 
a  qualified  managed  care  plan,  and  that 
the  language  of  the  Final  Judgement  and 
Competitive  Impact  Statement  should 
be  modified  to  make  that  limitation 
explicit. 

The  price-fixing  protections  contained 
in  the  definition  of  the  messenger  model 
do  not  adequately  protect  against  the 
messenger  model  becoming  the  means 
for  boycott  activity.  A  physician 
network  organized  and  operating 
according  to  the  messenger  model 
defined  in  the  Final  Judgement  is 
indeed,  less  likely  to  lead  to  price  fixing 
behavior,  but  it  is  wholly  inadequate  to 
prevent  or  even  significantly  hinder 
attempts  among  the  participants  to 
collectively  refuse  to  deal.  For  example, 
the  messenger  model  as  defined  would 
not  prohibit  the  messenger  from 
informing  participating  physicians 
about  the  number  of  physicians  that 
have  agreed  to  participate  in  a  given 
plan,  as  long  as  the  messenger  does  not 
covey  any  information  about  prices  or 
terms.  Similarly,  the  messenger  would 
not  be  prohibited  from  communicating 
to  physicians  how  many  other 
physicians  were  generally  participating 
in  the  network.  The  messenger  would 
also  be  allowed  to  provide  physicians 
with  a  comparison  of  offers  from  various 
payers,  which  could  easily  become  a 
means  for  conveying  to  physicians 
which  payer  contracts  are  favored,  and 
which  ones  are  not. 

Obviously,  the  language  of  the 
messenger  model  provisions  could  be 
modified  to  address  the  problems  noted 
above.  However,  it  would  be  extremely 
difficult  to  ascertain  whether  defendants 
are  complying  vdth  the  substantive 
protections  included  in  the  messenger 
model  provisions.  Ensuring  or  verifying 
compliance  is  particularly  important 
given  the  fact  tLat  WPHO  has  already 
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been  used  as  a  vehicle  to  boycott  the 
new  Health  Center.  Subjecting  a 
messenger  model  network  to  a  30% 
limit  on  participation,  as  well  as  to  the 
other  qualified  managed  care  plan 
limitations,  is  not  only  the  most 
effective  way  to  prevent  a  boycott  from 
being  effective,  but  also  makes 
compliance  easily  verifiable.'  Allowing 
defendants  to  operate  a  messenger 
model  that  does  not  require  DOJ 
approval  and  does  not  limit  the  number 
of  physicians  who  can  participate, 
would  be  imprudent  and  would 
leopardize  the  efficacy  of  the  Final 
ludgment.  Consequently,  we  beheve 
that  any  network  operated  by 
defendants  based  on  a  messenger  model 
should  be  subject  to  all  the  limitations 
placed  on  a  qualified  managed  care 
plan. 

A  30%  participation  limitation  on  the 
messenger  model  would  also  have  a 
significant  deterrent  effect  on  any 
attempts  to  use  the  messenger  model  as 
a  means  to  coordinate  pricing  because 
managed  care  plans  competing  with  the 
Woman's  Hospital/WPHO  quaUfied 
managed  care  plan  could  exclude  the 
30%  of  the  doctors  involved  in  the  price 
fi.x.  Consequently,  there  would  be  httle 
incentive  for  only  30%  of  the  physicians 
to  agree  on  prices  Therefore,  the  30% 
participation  limit  goes  a  long  way 
toward  preventing  such  an  agreement 
from  taking  place. 

If  it  is  important  to  prevent  both  price 
fixing  and  boycott  activity  via  the 
formation  of  a  managed  care  plan,  it  is 
illogical  to  address  only  the  price  fixing 
potential  inherent  in  a  negotiating 
organization  of  physician  and  hospital 
providers.  The  use  of  the  messenger 
model  alone  does  not  address  the 
potential  for  such  a  negotiating 
organization  to  be  the  vehicle  for 
organizing  a  boycott.  Without 
limitations  such  as  those  placed  on 
qualified  managed  care  plans,  a 
messenger  model  could  be  a  vehicle  for 
providers  to  collectively  agree  not  to 
deal.  Similarly,  we  cannot  see  any 
distinction  between  a  messenger  model 
and  qualified  managed  care  plan  that 
justifies  not  requiring  prior  written  DO} 
approval  for  operating  a  messenger 
model.  Consequently,  we  believe  that 
the  messenger  model  should  be  limited 
to  participation  by  30%  of  the 
physicians  in  any  relevant  market,  and 
should  be  subject  to  the  other 
restrictions  placed  on  quaUfied 
managed  care  plans.  Finally,  we 
recommend  that  the  defendants  and 


'  While  30%  of  the  physicians  in  a  market  could 
attempt  a  boycott,  it  is  unlikely  they  would  try 
because  a  boycott  consisting  of  only  30%  of  the 
physicians  in  any  relevant  market  would 
undoubtedly,  and  obviously  tail. 


consenting  physicians  also  be  required 
to  obtain  prior  written  approval  from 
the  DOJ  before  forming,  operating, 
owning  an  interest  in,  or  participation 
in  a  messenger  model. 

Certificate  of  Service 

I,  Pamela  Girardi,  hereby  certify  that 
copies  of  the  United  States'  Response  to 
Public  Comments  in  U.S.  v.  Women 's 
Hospital  Foundation  and  Woman 's 
Physician  Health  Organization,  Civ.  No. 
96-389-B-MZ  were  served  on  the  15  th 
day  of  August  1996  by  first  class  mail 
to  counsel  as  follows: 

lohn  I.  Miles, 

CXier,  Kaler,  Grimes  &  Shriver,  Fifth  Floor, 

J401  H Street.  NW..  Washington,  DC 20005. 

Toby  G.  Singer, 

Jones,  Day,  Reavis  &  Pogue,  1450  G  Street, 

NW.,  Washington.  DC  20005. 

Pamela  C  Girardi. 

(FR  Doc.  9&-21432  Filed  &-21-96;  8:45  ami 
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Drug  EnforcemenkAdmlnlstration 

Mitchell  F.  West,  D.O.,  Denial  of 
Application 

On  January  24, 1996,  the  Deputy 
Assistant  Adiministrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Mitchell  F.  West, 
D.O.,  (Respondent)  of  Bethel  Park, 
Pennsylvania,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application, 
dated  July  7. 1993,  for  a  DEA  Certificate 
of  Registration  pursuant  to  21  U.S.C. 
823(f),  as  being  inconsistent  with  the 
pubUc  interest.  The  order  also  notified 
the  Respondent  that,  should  no  request 
for  a  hearing  be  filed  within  30  days,  the 
hearing  right  would  be  deemed  waived. 
The  order  was  mailed  by  certified  mail, 
and  a  signed  retiun  receipt  dated 
January  30,  1996,  was  received  by  the 
DEA.  However,  no  request  for  a  hearing 
or  any  other  reply  was  received  by  the 
DEA  from  the  Respondent  or  anyone 
purporting  to  represent  him  in  this 
matter.  Subsequently,  on  March  25, 
1996  the  investigative  file  was 
transmitted  to  the  Deputy  Administrator 
for  final  agency  action. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  thirty  days  have  passed 
since  the  issuance  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
has  been  received,  concludes  that  the 
Respondent  is  deemed  to  have  waived 
his  hearing  right.  After  considering 
relevant  material  from  the  investigative 
file  in  this  matter,  the  Deputy 
Administrator  now  enters  his  final  order 


UMI 


without  a  hearing  pursuant  to  21  CFR 
1301.54(e)  and  1301.57 

The  Deputy  Administrator  finds  that, 
in  July  of  1992,  the  Respondent 
voluntarily  surrendered  his  DEA 
Certificate  of  Registration  prior  to 
receiving  a  misdemeanor  conviction  in 
the  Court  of  Common  Pleas  of 
Allegheny  County,  Pennsylvania,  for 
prescribing  controlled  substances  "not 
in  good  faith  in  the  course  of  this 
professional  practice."  On  July  7,  1993, 
the  Respondent  applied  for  a  new 
Certificate  of  Registration,  disclosing  his 
prior  voluntary  surrender  and  for 
circumstances  surrounding  that  event 

Further  investigation  disclosed  that 
on  September  23.  1993,  and  on  October 
8,  1993.  the  Respondent  unlawfully 
wTote  prescriptions  without  a  legitimate 
medical  purpose,  and  obtained 
possession  of  Schedule  II  controlled 
substances  containing  oxvcodone. 
Consequently,  on  May  16.  1994,  the 
Respondent  pleaded  guilty  to  two 
counts  of  unlawful  possession  of 
controlled  substances  by 
misrepresentation,  in  violation  of  the 
Permsylvania  Controlled  Substance. 
Drug,  Device  and  Cosmetic  Act,  (Drug 
Act)  resulting  m  a  state  felony 
conviction  The  investigation  revealed 
that  the  Respondent  had  a  substance 
abuse  problem,  and  as  part  of  his  court 
sentence,  he  was  ordered  to  seek 
evaluation  for  substance  abuse  and  to 
"follow  all  treatment 
recommendations." 

Also,  on  July  20,  1994,  the 
Respondent  pleaded  guilty  to  one  count 
of  deUvering  a  controlled  substance  in 
violation  of  the  Drug  .^ct,  again  a  felony 
offense.  Consequently,  on  December  5, 
1994,  the  State  Board  of  Osteopathic 
Medicine  (Board)  ordered  the 
Respondent  to  "cease  and  desist 
immediately  from  the  practice  of 
osteopathic  medicine  in  the 
Commonwealth  of  Pennsylvania" 
because  of  his  felony  convictions.  From 
these  facts,  the  Deputy  .administrator 
infers  that,  since  the  Respondent  is  not 
authorized  to  practice  medicine  in 
Permsylvania,  he  also  lacks 
authorization  to  handle  controlled 
substances  in  that  state. 

The  Drug  Enforcement    • 
Administration  cannot  register  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
See  21  U.S.C.  823(f)  (authorizing  the 
Attorney  General  to  register  a 
practitioner  to  dispense  controlled 
substances  only  if  the  applicant  is 
authorized  to  dispense  controlled 
substances  under  the  laws  of  the  state  in 
which  he  or  she  practices);  and  802(21] 
(defining  "practitioner"  as  one 
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authorized  by  the  United  States  or  the 
state  in  which  he  or  she  practices  to 
handle  controlled  substances  in  the 
course  of  professional  practice  or 
research).  This  prerequisite  has  been 
consistently  upheld.  See  Dorainick  A. 
Ricci,  M.D.,  58  FR  51,104  (1993);  James 
H.  Nickens,  M.D.,  57  FR  59,847  (1992); 
Roy  E.  Hardman,  M.D.,  57  FR  49,195 
(1992);  Myong  S.  Yi,  M.D.,  54  FR  30,618 
(1989);  Bobby  Watts.  M.D.,  53  FR  11,919 
(1988). 

Further,  pursuant  to  21  U.S.C.  823(f), 
the  Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that 
granting  the  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience -in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjujictive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16422  (1989). 

In  this  case,  all  five  factors  are 
relevant  in  determining  whether 
granting  the  Respondent's  application 
would  be  inconsistent  with  the  public 
interest.  As  to  factor  one, 
"reconmaendation  of  the  appropriate 
State  licensing  board  *   *   *",  the  Board, 
after  reviewing  the  Respondent's 
unlawful  professional  conduct,  ordered 
the  Respondent  to  cease  the  practice  of 
osteopathic  medicine  in  Pennsylvania. 
It  is  therefore  reasonable  to  infer,  and 
the  Respondent  does  not  deny,  that 
because  he  is  not  authorized  to  practice 
medicine,  he  is  not  authorized  to  handle 
controlled  substances  in  Pennsylvania 
as  a  result  of  the  Board's  order. 

As  to  factor  two,  the  Respondent's 
"experience  in  dispensing  *   *   * 
controlled  substances,"  factor  three,  the 
Respondent'',  "conviction  record  under 
Federal  or  State  laws  relating  to  *   *   * 
controlled  substances",  and  factor  four, 
the  Respondent's  "[cjompliance  with 


apphcable  State,  Federal,  or  local  laws 
relating  to  controlled  substances,"  it  is 
undisputed  that  the  Respondent  has 
received  two  state  felony  convictions 
since  September  of  1993,  for  violating 
the  Drug  Act  by  unlawfully  possessing 
controlled  substances,  and  unlawfully 
delivering  controlled  substances.  Sudi 
conduct  directly  violates  the  public's 
interest  in  the  continuation  of  lawful 
and  safe  handling  of  controlled 
substances. 

Finally,  as  to  factor  five,  "[s]uch  other 
conduct  which  may  threaten  the  public 
health  and  safety,"  the  Deputy 
Administrator  finds  it  significant  that 
the  Respondent  demonstrated  a  blatant 
disregard  of  Federal  legal  requirements 
by  knowingly  handling  controlled 
substances  without  possessing  a  DEA 
Certificate  of  Registration;  in  fact,  he 
engaged  in  such  conduct  while  his 
application  for  a  registration  was 
pending.  Further,  the  Respondent's 
failure  to  respond  to  the  Order  to  Show 
Cause,  either  by  requesting  a  hearing  or 
by  submitting  a  written  response, 
indicates  that  he  is  either  unwilling  or 
unable  to  proffer  support  at  the  present 
time  for  his  application. 

Therefore,  the  Deputy  Administrator 
finds  that  the  public  interest  is  best 
served  by  denying  the  Respondent's 
application.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  Respondent's 
appUcation  for  a  DEA  Certificate  of 
Registration  be,  and  it  hereby  is,  denied. 
This  order  is  effective  September  23, 
1996. 

Dated;  August  13, 1996. 
Stephen  H.  Greene, 
Deputy  Administrator. 
(FR  Doc.  96-21416  Filed  8-21-96;  8:45  am] 
BILUNG  COOE  4410-<»-M 


DEPARTMENT  OP  LABOR 

Office  of  the  Secreta'~y 

Submission  fo^  0MB  Review; 
Comment  Request 

August  16,  1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accord£Uice  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  Copies  of  these 
individual  ICRs,  with  applicable 
supporting  docujnentation,  may  be 


obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer.  Theresa  M.  O'Malley  ((202) 
219-5095).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-^720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  hatfe 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Quarterly  Determinations, 
Allowance  activities  and  Employability 
Services  Under  the  Trade  Act;  Training 
Waivers  Issued  and  Revoked. 

OMB  Number:  1205-0016. 

Agency  Number:  ETA-563.  ETA- 
9027. 

Frequency:  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 


Form 

Re- 
sponses 

Average 
time  per 
response 
(minutes) 

Total 
burden 

ETA- 

45  (aver- 

12 

3.420 

563. 

age  95 
reports 

ETA- 

per 

quarter). 
52 

15 

52 

9027. 

Total  Burden  Hours:  3,472. 
Total  Annualized  capital/startup 
costs:  0. 
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Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Quarterly  data  on  trade 
adjustment  assistance  and  the  North 
American  Free  Trade  Agreement 
(NAFTA)  activity  is  needed  for  timely 
program  evaluation  necessary  for 
competent  administration;  and  for 
providing  legally  mandated  reports  to 
the  Congress  on  the  Trade  Adjustment 
Assistance  Program.  Quarterly  number 
of  waivers  of  training  issued  and 
removed  by  reasons  are  needed  for 
proper  administration  and  to  provide 
statutorily  required  reports  to  the 
Congress. 

Theresa  M.  O'Malley, 

Acting  Deportmented  Clearance  Officer. 

[FR  Doc.  96-21437  Filed  a-21-96;  8:45  am) 

BILUNG  COOe  4S1(KX>-M 


Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  the  ETA  203, 
Characteristics  of  the  Insured 
Unemployed.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  hsted  in  the 
addressee  section  below  on  or  before 
October  21, 1996.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Cynthia  Ambler, 
Unemployment  Insiu^nce  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  S-4231,  200  Constitution 
Ave.,  NW.,  Washington,  DC,  20210; 
telephone  number  (202)  219-9204;  fax 
(202)  219-8506  (these  are  not  toll  free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

This  report  serves  a  variety  of  socio- 
economic needs  at  both  the  State  and 
National  offices  because  it  provides  the 
only  demographic  information  on  the 
insured  unemployed.  Among  these 
needs  are  promoting  employment 
opportunities,  improving  utilization  of 
manpower  resources,  evaluation  of  the 
unemployment  insurance  program  and 
projecting  workloads  and  budgets. 
These  areas  can  be  tracked  not  just 
nationally  but  on  a  State  by  State  basis. 
This  report  becomes  particularly  useful 
during  economic  downturns  when 
interest  in  the  composition  of  the 
insured  imemployed  is  particularly 
high. 

II.  Current  Actions 

This  report  continues  to  be  needed  as 
it  is  the  only  source  of  demographic 
information  on  the  insured 
unemployed. 

Type  of  Review:  Extension  without 
change. 

Agency:  Employment  and  Training 
Administration. 

Title:  Characteristics  of  the  Insured 
Unemployed. 

Oh4B  Number:  1205-0009. 

Agency  Number:  ETA  203. 

Affected  Public:  State  Government. 

Cite/Reference/Form/etc:  ETA  203. 

Total  Respondents:  53. 

Frequency:  Monthly. 

Total  Responses:  636. 


Average  Time  per  Response:  .34 
hours. 

Extimated  Total  Burden  Hours:  212. 

Total  Burden  Cost  (capital/startup): 
$4,240. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and  • 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  August  16, 1996. 
Mary  Ann  Wyrsch, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  96-21436  Filed  8-21-96;  8:45  ami 
BILUNQ  COOE  4510-30-M 


Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  Guidance  for 
Selecting  and  Monitoring  Service 
Providers,  Advisory  Council  on 
Employee,  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Guidance  for 
Selecting  and  Monitoring  Service 
Providers  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Sept.  10,  1996,  in 
Room  S3215  A&B,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  run  from  9:30  a.m.  to  noon,  is  to 
receive  testimony  from  mutual  funds 
and  insurance  industry  officials  on  how 
to  guide  plans  in  selecting  investment 
consultants  and  advisers. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Aug. 
28,  1996,  to  Sharon  Morrissey,  Acting 
Executive  Secretary.  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  on  Guidance  for 
Selecting  and  Monitoring  Service 
Providers  should  forward  their  request 
to  the  Acting  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  Sept.  3, 1996,  at  the 
address  indicated  in  this  notice. 
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Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  Aug.  28. 

Signed  at  Washington,  D.C.,  this  16th  day 
of  August  1996. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  96-21438  Filed  8-21-96;  8:45  am] 

ULUNG  CODE  45ia-2»-M 


Pension  and  Welfare  Benefit 
Administration 

Working  Group  Studying  Third  Party 
Trustees  To  Protect  Plan  Participants, 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans,  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Protections  for 
Benefit  Plan  Participants  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Sept.  10,  1996,  in  Room  S-3215 
A&B,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

The  pujpose  of  the  meeting,  which 
will  be  held  from  1  to  3:30  p.m.,  is  to 
receive  testimony  on  the  issue. 

Members  of  the  pubhc  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Aug. 
28,  1996  to  Sharon  Morrissey,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  on  Protections  for 
Benefit  Plan  Participants  of  the 
Advisory  Council  should  forward  their 
request  to  the  Acting  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  Limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  Sept.  3,  at  the  address 
indicated  in  the  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 


Acting  Executive  Secretary  of  the 
Advisory  Coimcil  at  the  above  address. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  Aug.  28, 1996. 

Signed  at  Washington,  DC  this  16th  day  of 
August,  1996. 

Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  96-21439  Filed  8-21-96;  8:45  am] 
BILUNQ  CODE  4S10-2»-M 


Pension  and  Welfare  Benefits 
Administration  Full  Council  Meeting; 
Advisory  Council  on  Employee 
Welfare  and  Benefits  Plans 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Licome  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  full  council  meeting  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  Sept.  11, 1996,  in  Room  S- 
3215  A&B,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

The  purpose  of  this  meeting,  which 
will  be  from  1  to  2  p.m.,  is  to  brief 
Assistant  Secretary  Berg  on  the  status  of 
the  Working  Groups'  progress  in 
meeting  the  challenges  they  agreed  to 
accept  this  year.  The  council  wall  also 
be  briefed  by  Assistant  Secretary  Berg 
on  the  activities  and  accomplishments 
of  the  agency  and  the  department. 

Members  of  the  pubUc  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Aug. 
28, 1996,  to  Sharon  Morrissey,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677.  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 
Individuals  or  representatives  or 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Acting  Executive 
Secretary  of  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  te  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
acconunodations.  should  contact  Sharon 
Morrissey  by  Sept.  3  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  Aug.  28, 1996. 


Signed  at  Washington,  DC  this  16th  day  of 
August,  1996. 

Olena  Berg, 

Assitant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

(FR  Doc.  96-21440  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  4S10-2»-M 


Working  Gr:  jp  on  the  Impact  of 
Attemative  Tax  Reform  Proposals  on 
ERISA  Empoyer-Sponsored  Plans; 
Advisory  Council  on  Employee  Welfare 
and  Pension  Beneftrs  Plans  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  the  Impact  of 
Alternative  Tax  Proposals  on  ERISA 
Employer-Sponsored  Plans  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Sept.  11,  1996,  in  Room  S-3215 
A&B,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  be  held  from  9:30  a.m.  to  noon,  is 
to  take  public  testimony  on  various 
federal  tax  reform  proposals  and  the 
impact  they  may  have  on  employer- 
sponsored  ERISA  plans. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  Aug. 
28, 1996,  to  Sharon  Morrissey,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wrishing  to  address  the 
Working  Group  on  the  Impact  of 
Alternative  Tax  Proposals  on  ERISA 
Employer-Sponsored  Plans  should 
forward  their  request  to  the  Acting 
Executive  Secretary  or  telephone  (202) 
219-8753.  Oral  presentations  will  be 
Umited  to  10  minutes,  but  an  extended 
statement  may  be  submitted  for  the 
record.  Individuals  with  disabiUties, 
who  need  special  accommodations, 
should  contact  Sharon  Morrissey  by 
Sept.  3  at  the  address  indicated  in  Uiis 
notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address. 
Papers  wall  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  Aug.  28, 1996. 
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Signed  at  Washington,  DC  this  16th  day  of 

.\ugust.  1^96. 

Olena  Ber>;. 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

IFR  Doc  96-21441  Filed  8-21-96;  8:45  am] 

BILLING  CODE  4510-2«-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  establish  a 
new  information  collection  for 
submitting  requests  for  copies  of  pages 
of  Federal  land  entry  case  files  that  are 
in  the  National  Archives  of  the  United 
States.  The  public  is  invited  to  comment 
on  the  proposed  information  collection 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  October  28, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Faperworit  Reduction  Act  Comments 
(PIRM-POL),  Room  4100,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Rd.  College  Park,  MD 
20740-6001;  or  faxed  to  301-713-7270; 
or  electronically  mailed  to 
nancy.allard@arch2  .nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Nancy  Allard  at 
telephone  number  301-713-6730,  ext. 
226,  or  fax  number  301-713-7270. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 


that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soUciting^  comments 
concerning  the  following  information 
collection: 

Title:  National  Archives  Order  for 
Land  ClEum  Records. 

OMB  number:  New  collection; 
number  to  be  assigned. 

Agency  form  number:  NATE  84. 

Type  of  review:  Regular. 

Affected  public:  Individuals  who  wish 
to  order  copies  of  land  claim  records  in 
the  National  Archives  of  the  United 
States. 

Estimated  number  of  respondents: 
14,000. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  search  for 
or  order  copies  of  land  claim  records). 

Estimated  total  annual  burden  hours: 
2,334  (rounded  off  number). 

Abstract:  The  NATF  form  84  will  be 
used  by  researchers  to  request  that 
NARA  search  for  and  make  copies  of 
pages  from  Federal  land  entry  case  files 
(land  claim  records)  in  the  custody  of 
the  National  Archives.  These  records 
generally  date  from  1800  to 
approximately  1965.  Submission  of 
requests  on  a  form  is  necessary  to 
handle  in  a  timely  fashion  the  volume 
of  requests  received  for  these  records 
(approximately  14,000  per  year)  and  the 
need  to  obtain  specific  information  from 
the  researcher  to  search  for  the  records 
sought.  The  form  will  be  printed  on 
carbonless  paper  as  a  multi-part  form  to 
allow  the  researcher  to  retain  a  copy  if 
his  request  and  NARA  to  respond  to  the 
researcher  on  the  results  of  the  search  or 
to  bill  for  copies  if  the  researcher  wishes 
to  order  the  copies.  As  a  convenience, 
the  form  will  allow  researchers  to 
provide  credit  card  information  to 
authorize  billing  and  expedited  mailing 
of  the  copies.  NARA  is  not  able  at 
present  to  accept  electronic  submission 
of  requests;  however,  we  intend  to 
address  security  of  financial  information 
and  other  issues  as  we  continue  our 
efforts  to  increase  electronic  access  to 
NARA  and  its  holdings. 

Dated:  August  16.  1996. 

L.  Reynolds  Cafaoon, 

Assistant  Archivist  for  Policy  and  IRM 
Services. 

(PR  Doc.  96-21433  Filed  8-21-96;  8:45  am] 

BILUNO  COOE  751S-01-P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Communications  System 
Directive;  Communications  Resource 
Infonmation  Sharing  Initiative 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  NCS  Directive. 

SUMMARY:  This  directive  establishes 
National  Communications  System  (NCS) 
policies  pertaining  to  administering  and 
using  the  .N'CS  Communications 
Resource  Information  Sharing  (CRIS) 
initiative. 

Information:  Telephone  (703)  607- 
6104  or  wTite  the  Manager,  National 
Communications  System,  701  S. 
Courthouse  Rd,.  .Arlington,  VA  22204- 
2198. 

Dennis  Bodson, 
Chief,  Technology  and  Standards  Division. 

NCS  Directive  3-9 

Telecommunications  Operations 

Communications  Resource  Information 
Sharing  Initiative 

1.  Purpose.  This  directive  establishes 
National  Communications  System  (NCS) 
policies  pertaining  to  administrating 
and  using  the  NCS  Communications 
Resource  Information  Sharing  (CRIS) 
initiative. 

2.  Applicability.  This  directive  is 
binding  upon  NCS  and  other  Executive 
entities  that  voluntarily  elect  to 
participate  in  the  CRIS  initiative. 

2,  Authority.  This  directive  is  issued 
under  the  authority  of  Executive  Order 
No.  12472,  "Assignment  of  National 
Security  and  Emergency  Preparedness 
Telecommunications  Functions,"  April 
3, 1984;  49  Federal  Register  13471, 
April  5.  1984;  and  NCS  Directive  1-1, 
"National  Communications  System 
(NCS)  Issuance  System,"  November  30, 
1987. 

4.  References. 

a.  Executive  Order  No.  12472, 
"Assignment  of  National  Security  and 
Emergency  Preparedness 
Telecommunications  Functions,"  April 
3, 1984,  49  Federal  Register  13471. 

b.  Executive  Order  No.  12656, 
"Assignment  of  Emergency 
Preparedness  Responsibilities," 
November  18,  1988. 

c.  "A  Concept  of  Operations  for  the 
NCS  Communications  Resource 
Information  Sharing  (CRIS)  Initiative," 
April  2, 1994. 

5,  General. 

a,  .Many  Federal  departments  and 
agencies  possess  communications 
resources  in  the  form  of  assets,  services, 
and  capabilities  which  could  be  shared 
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voluntarily  with  other  Federal 
departments  and  agencies.  The  NCS 
CRIS  initiative  estabhshes  an 
information  source  which  provides 
resource  points  of  contact,  associated 
communications  resources,  and 
supporting  information  for  use  by  CRIS 
participants. 

b.  The  CRIS  information  source  will 
facihtate  on  a  voluntary  basis  the 
sharing  of  communications  resources  in 
non-Presidentially  declared  disasters, 
emergencies,  or  as  necessary  for  critical 
needs. 

c.  Use  of  CRIS  shall  not  interfere  with 
departmental  or  agency  missions  and 
operations. 

d.  Participants  will  identify  resource 
points  of  contact  to  facilitate  the  rapid 
coordination  and  sharing  of  resources. 

e.  Participants  having  centralized 
control  points  or  operations  centers  for 
managing  communications  assets  may 
elect  to  identify  only  the  control  point 
as  the  point  of  contact.  If  the  resources 
are  regionally  based  and  administered, 
the  controlling  entity  may  elect  to 
decentralize  CRIS  participation  and 
identify  regional  control  points  as  the 
points  of  contact. 

f.  Identification  of  CRIS  resources  may 
include  government-owned  and  -leased 
or  otherwise  government-controlled 
communications  resources. 

g.  Supporting  information  in  the  CRIS 
information  source  will  include 
minimum  coordination  guidance  to 
ensure  non-interference. 

h.  Providers  of  CRIS  resources  may 
establish  terms  and  conditions  related  to 
the  sharing  of  CRIS  resources. 

6.  Responsibilities. 

a.  The  NCS  Committee  of  Principals  is 
the  approving  body  for  the  CRIS 
Initiative.  The  Office  of  the  Manager, 
NCS  (OMNCS),  will  provide  technical, 
administrative,  and  maintenance 
support  in  developing  and 
implementing  CRIS.  Upon 
implementation,  the  OMNCS  will  also 
act  as  a  coordinator  for  CRIS. 

b.  The  Federal  Emergency 
Management  Agency  (FEMA),  General 
Services  Administration  (GSA),  and 
OMNCS  will  coordinate  on 
implementing  and  maintaining  the  CRIS 
information  source,  and  distributing  the 
information  to  ensure  CRIS  activities  do 
not  conflict  with  the  disaster  and 
emergency  management  responsibilities 
of  FEMA  and  GSA  during  Presidentially 
declared  emergencies. 

c.  CRIS  participants  will: 

(1)  Help  develop  the  CRIS  information 
source  and  maintain  the  currency  and 
accuracy  of  their  information  contained 
in  the  information  source. 

(2)  Use  CRIS  in  conjunction  with 
other  activities  (e.g.,  national  security 


and  emergency  preparedness  exercises) 
to  assess  its  effectiveness. 

(3)  Ensure  that  the  missions  and 
operations  of  departments  and  agencies 
are  not  adversely  impacted  when  using 
CRIS. 

(4)  Coordinate  the  use  of  existing 
radio  frequency  authorizations  to  ensure 
that  interference  with  other  authorized 
radio  services  does  not  occuur  when 
loaning  spectrum-dependent  resources. 

7.  Authorizing  Provisions.  An  NCS 
Handbook  to  support  this  directive  is 
authorized. 

8.  Effective  Date.  This  Directive  is 
effective  immediately. 

9.  Expiration.  This  Directive  is  in 
effect  until  superseded  or  canceled. 

Dated:  February  12. 1996. 

John  H.  Gibbons,  * 

Director,  Office  of  Science  and  Technology 
Policy. 

[PR  Doc.  9&-21369  Filed  8-21-96;  8:45  am] 

BILLING  CODE  MOO-OJ-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  of  Visitors  Meeting  m 
Design.  Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  of  Visitors  in 
Design,  Manufacture,  and  Industrial 
Iimovation — (1 194). 

Date  and  Time:  September  10-11, 
1996,  8:30  a.m.-5:00  p.m. 

Place:  Rooms  530  and  580,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Georgia- Ann 
Klutke,  Program  Director,  Operations 
and  Productions  Systems  Program,  (703) 
306-1330,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and 
other  privileged  materials. 

Closed  Session:  September  10-11, 
1996,  8:30  a.m.-5:00  p.m.,  to  provide 
oversight  review  of  the  Operations  and 
Production  Systems  Program. 

Reason  for  Closing:  The  meeting  is 
closed  to  the  public  because  the 
Committee  is  reviewing  proposal 
actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals 
if  they  were  disclosed.  If  discussions 


were  open  to  the  public,  these  matters 
that  are  exempt  under  5  U.S.C.  552b(c) 
(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  August  19. 1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-21445  Filed  8-21-96;  8:45  am] 

BIUMQ  CODE  7B6»-01-M 


Special  Emphasis  Panel  in  Design, 

Manufacture  ana  ncjustnal 
innovation,  Notice  ot  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Design,  Manufacture,  and  Industrial 
Innovation — (1194). 

Date  and  Time:  September  10, 1996, 
8:30  a.m.-5:00  p.m. 

Place:  Room  380.  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Darryl  Gorman,  SBIR 
Program  Manager,  SBIR  Office.  (703) 
306-1391,  Liselotte  Schioler,  Program 
Officer,  Materials  Research,  (703)  306- 
1836,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  the 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  concerning  Materials 
Research  and  NanoMaterials  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  USC  552b(c)  (4)  and  (6)  of  die 
Government  in  the  Sunshine  Act. 

Dated:  August  19,  1996. 
M-  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc  96-21446  Filed  8-21-96;  8:45  ami 

BILLMQ  CODE  7SS6-01-M 


Spec  al  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
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463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  September  11, 1996,  8:30 
a.m -5:00  p.m. 

Place:  Room  380,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Sara  Nerlove,  SBIR 
Program  Manager,  SBIR  Office,  (703)  306- 
1391.  Lawrence  Scadden,  Program  Officer. 
Education  and  Human  Resources,  HRD,  (703) 
306-1636.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  prop>osals  concerning  Education  and 
Human  Resources  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
In  the  Sunshine  Act. 

Dated:  August  19,  1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  96-21447  Filed  8-21-96;  8:45  am] 

BUJJNG  COOe  7S66-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  ot  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  September  11-12, 1996, 
8:30  a.m.-5:00  p.m. 

Place:  Rooms  360  and  375,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Sara  Nerlove,  SBIR 
Program  Manager,  SBRI  Office,  (703)  306- 
1391,  Chalmers,  Sechrist,  Program  Officer, 
Education  and  Human  Resources,  HRD,  (703) 
306-1667,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proftosals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  propHssals  concerning  Education  and 
Human  Resources,  Undergraduate  Education 
as  part  of  the  selection  process  for  awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proptosals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  19. 1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  96-21448  Filed  8-21-96;  8:45  am] 

BILUNG  C00€  7555-Ot-M 


Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education, 
Notice  of  Meeting 

In  a{^rdance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Sjjecial 
Emphasis  Panel  in  Elementary,  Secondary 
and  Informal  Education  (#59). 

Date  and  Time:  Monday,  September  9, 
1996;  8:00  a.m.  until  6:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.  3rd  Fl..  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Roger  Mitchell, 
Program  Director,  Division  of  Elementary, 
Secondary  and  Informal  Education,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1616. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Preliminary 
proposals  for  the  Parent  Involvement  in 
Science,  Mathematics,  and  Technology 
Education  Program  submitted  to  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  19, 1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-21450  Filed  8-21-96;  8:45  am] 

BILUNO  COOE  7SS6-01-M 


Special  Emphasis  Panel  In 
Geosciences:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


Mame:  Special  Emphasis  Panel  in  the 
Geosciences  (1756). 

Date  and  Time:  September  9  and 
September  10,  1996;  8:30  am  to  5:00  pm. 

Place:  Room  770,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Sunanda  Basu, 
Program  Director,  Aeronomy;  Dr.  Robert  M. 
Robinson,  Program  Director,  Upp>er 
Atmosphere  Facilities;  Division  of 
Atmospheric  Sciences;  Room  775;  4201 
Wilson  Boulevard;  Arlington,  VA  22230; 
telephone  number  (703)  306-1518. 

Purpose  of  Meeting:  To  provide  and  make 
recommendations  concerning  the  Coupling. 
Energetics  and  Dynamics  of  Atmospheric 
Regions  (CEDAR)  proposals. 

Agenda:  To  review  and  evaluate  the 
Coupling,  Energetics  and  Dynamics  of 
Atmospheric  Regions  (CEDAR)  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  and 
personal  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempted  under  5  U.S.C.  552b(c),  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 

Dated:  August  19, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Office. 
[FR  Doc.  96-21449  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  7S55-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Polar 
Programs  (1209). 

Date  and  Time:  September  11-13, 1996, 
8:00  am-5:00  pm. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Scott  Borg,  Polar  Programs, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1033. 

Purpose  of  Meeting:  To  provide  advice  and 
reconamendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Antarctic 
Geology  and  Geophysics  Program  proposals 
'  as  part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  propKJsals. 
These  matters  are  exempt  under  5  LJ.S.C. 
!552b(c)  (4)  and  (6)  of  the  Government  in  the 
:  jSunshine  Act. 
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Dated:  August  19,  1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-21451  Filed  8-21-96;  8:45  am) 

BILUNQ  CODE  7566-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Polar 
Programs  (1209). 

Date  and  Time:  September  11-13, 1996, 
8:00  am-5:00  pm. 

Place:  Room  1120,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Julie  Palais,  Polar 
Programs,  NaUonal  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  306-1033. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  Antarctic 
Glaciology  Program  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  .■\ugust  19,  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  96-21452  Filed  8-21-96;  8:45  am] 
BiLUNO  COOE  7566-01-M 


Special  Emphasis  Panel  in  Social, 
Behavioral,  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 

meeting. 

Name:  Special  Emphasis  Panel  in  Social, 
Behavioral,  and  Economic  Sciences  (1766). 

Date  and  Time:  September  12  and  13, 
1996:  8:30  am-5:00  pm. 

Place:  Room  920,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Rose  Gombay  and 
Christine  French,  Division  of  International 
Programs,  National  Science  Foundation.  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1702. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  U.S. 
research  proposals  for  international 
collaboration  in  materials  research  as  part  of 
the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  19, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  96-21453  Filed  8-21-46,  8:45  am] 

BILUNG  CODE  7555-01-«l 


NUCLEAR  REGULATORY 
COMMISSION 

[Docltet  Nos.  50-237  and  5^-249] 

Commonwealth  Edison  Company: 
Notice  of  Consideration  of  issuance  ct 
Amendment  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25  issued  to 
Commonwealth  Edison  Company  (the 
Ucensee)  for  operation  of  the  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
respectively,  located  in  Gnindy  County, 
Illinois. 

The  proposed  amendment  would 
delay  the  implementation  of  an 
amendment  issued  on  June  28,  1996. 
The  implementation  of  the  June  28, 
1996,  license  amendment  was 
scheduled  to  take  place  90  days  after 
issuance  of  the  amendment,  prior  to 
September  26. 1996.  The  amendment 
was  the  last  in  a  series  of  amendments 
issued  as  part  of  the  Ucensee 's 
Technical  Specification  Upygrade 
Program  (TSUP).  Both  Dresden  units 
have  been  in  forced  maintenance 
outages  and,  as  a  result,  the  Ucensee  has 
not  been  able  to  implement  all  of  the 
Technical  Specifications  associated 
with  the  TSUP  program. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
wiU  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 


amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
faciUty  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazmls  consideration,  which  is 
presented  below: 

The  proposed  schedule  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

In  general,  the  Technical  Specification 
provisions  approved  under  TSUP  represent 
the  conversion  of  current  requirements  to  a 
more  generic  format,  or  the  addition  of 
requirements  which  are  based  on  the  current 
safety  analysis.  The  delay  of  implementation 
of  TSUP  will  result  in  delay  in  the 
incorporation  of  provisions  that  provide 
increased  reliability  of  equipment  assumed  to 
op>erate  in  the  current  safety  analysis,  or 
provide  continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits.  A  deferral  in  the  implementation  of 
the  TSUP  will  not  result  in  alteration  of  the 
precursors  associated  with  the  transients  and 
accidents  that  the  current  technical 
specifications  and  TSUP  are  based  on. 
Therefore,  the  deferral  of  TSUP 
implementaUon  does  not  significantly 
increase  the  probability  or  consequences  of  a 
previously  evaluated  accident. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  because: 

In  general,  the  Technical  Specification 
provisions  approved  under  TSUP  represent 
the  conversion  of  current  requirements  to  a 
more  generic  format,  or  the  addition  of 
requirements  which  are  based  on  the  current 
safety  analysis.  TSUP  provisions  also 
represent  minor  curtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  licensees.  The  changes  to  the 
Technical  Specification  approved  under 
TSUP  have  not  required  design  changes  to 
the  plant  nor  will  the  deferral  of  TSUP  result 
in  the  creation  of  any  design  changes  to 
Dresden  Station.  No  new  modes  of 
equipment  operation  are  introduced  by  the 
deferral  of  TSUP  implementation.  The 
deferral  of  TSUP  implementation  will 
maintain  at  least  the  present  level  of 
operability. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Involve  a  significant  reduction  in  the 
mai:gin  of  safety  because: 

Some  individual  changes  under  TSUP 
included  the  adoption  of  new  requirements 
which  will  provide  enhancement  of  the 
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reliability  of  the  equipment  assumed  to 
operate  in  the  safety  analysis,  or  provide 
enhanced  assurance  that  s{)ecified 
parameters  remain  with  their  acceptance 
limits.  The  deferral  of  TSUP  implementation 
will  result  in  delay  of  realization  of  the 
addition  of  the  enhanced  provisions,  but  in 
no  way  creates  an  inadequacy  of  the  current 
Technical  Specifications  to  maintain  the 
existing  margin  of  safety.  The  margin  of 
safety  in  the  current  Technical  Specifications 
is  adequate  and  is  not  reduced  by  the  deferral 
of  TSUP. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  conunents  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington.  DC. 


The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  23,  1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  E)C,  and  at  the  local  public 
document  room  located  at  the  Morris 
Area  Public  Library  District,  604  Liberty 
Street,  Morris.  Illinois  60450.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  li.st  nf  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC.  by 
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the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nxmiber  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  lUinois 
60603,  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a](l)(i)-(v)  and  2.714(d). 

For  further  details  witji  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  16, 1996. 
which  is  available.for  public  inspection 
at  the  Conunission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  dociunent  room  located  at 
the  Morris  Area  Public  Library  District, 
604  Liberty  Street,  Morris,  Illinois 
60450. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Pulsifer. 

Project  Manager,  Project  Directorate  III-2 
Division  of  Reactor  Projects — ZZ///V  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-21403  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  7590-01-P 


Proposed  Genenc  Coirs n-^nication; 
Primary  Water  Stress  Ccrrosion 
Cracking  of  Contro,  Rod  Drive 
Meclanism  and  Othef  Vesse^  Head 
Penetrations 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Extension  of  public  comment 

period. 

SUMMARY:  On  August  1,  1996  (61  FR 
40253),  the  NRC  pubUshed  for  pubhc 
comment  a  proposed  generic  letter 


concerning  primary  water  stress 
corrosion  cracking  in  control  rod  drive 
mechanisms  and  other  vessel  head 
penetrations  of  nuclear  power  reactors 
that  requested  addressees  to  describe 
their  program  for  ensuring  the  timely 
inspection  of  PWR  control  rod  drive 
mechanism  (CRDM)  and  other  vessel 
head  penetrations.  The  comment  period 
for  this  proposed  generic  letter  was 
originally  scheduled  to  expire  on 
September  3, 1996.  In  a  letter  dated 
August  6,  1996,  the  Nuclear  Energy 
Institute  requested  a  30-day  extension  of 
the  comment  period  to  permit  sufficient 
time  for  the  industry  to  assemble  and 
develop  comments.  In  response  to  this 
request,  the  NRC  has  decided  to  extend 
the  comment  period  30  days. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  October  3, 
1996.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-6D-69, 
Washington,  EX:  20555-0001.  Written 
comments  may  also  be  delivered  to 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  am  to  4:15  pm. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Pubhc  Document  Room,  2120 
L  Street,  N.W.  (Lower  Level), 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  C.  E. 
(Gene)  Carpenter  (301)  415-2169. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes. 

Acting  Director,  Division  of  Reactor  Program 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  96-21405  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  759(MI1-P 


SECijC^Tirc    ■,,i-  EXCrUNGE 

[P    ,3,,,    ,o.  34-37576;  File  No.  SR-CHX- 

96  .  y_ 

Self-Reguiatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  The 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Limited  Partnership 
Rollups,  Depository  Eligibility 
Requirements  and  Nasdaq/NM 
Securities 

August  15,  1996. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  9,  1996,  the  Chicago  Stock 
Exchange.  Incorporated  ("CHX"  or 
"Exchange")  filed  v«th  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  Rule  7(J), 
Article  XXVni  of  its  rules,  regarding  the 
listing  of  seciuities  related  to  limited 
partnership  rollups  and  the  depository 
ehgibility  requirement  for  issuers  of 
domestic  securities.  The  rule  change 
also  proposes  to  amend  the  following 
rules  each  relating  to  the  trading  of 
Nasdaq/NM  Securities  (i)  Article  XX. 
Rule  2,  (ii)  Article  XX,  Rule  37(a), 
interpretations  and  poUcies,  .01,  (iii) 
Article  XX,  Rule  43,  (iv)  Article  XXVIH. 
Rule  18(b),  (v)  Article  XXX.  Rule  1, 
interpretations  and  pohcies  .02.  .03,  (vi) 
Article  XXX,  Rule  23,  interpretations 
and  policies  .01,  (vii)  Article  XXXI,  Rule 
5,  interpretations  and  policies  .01,  and 
(viii)  Article  XXXI.  Rule  9(b). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


il5U.S.C.78sft>)(l). 
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Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  December  16,  1994,  the 
Commission  approved  a  proposed 
change  to  Exchange  Rule  7,  Article 
XXVIII  relating  to  the  hsting  of 
securities  related  to  limited  partnership 
rollups.2  One  purpose  of  this  proposal 
is  to  update  a  citation  referred  to  in  this 
Umited  partnership  roUup  transaction 
rule.  Specifically,  because  the  NASD 
has  overhauled  its  rules  and  has 
adopted  a  new  numbering  system,  the 
NASD  rule  cited  in  the  Exchange's 
Umited  partnership  rollup  transaction 
rule,  Section  34  of  Article  III  of  the 
NASD's  Rules  of  Fair  Practice,  should 
be  replaced  with  its  new  cite,  NASD 
Rule  2810. 

On  June  1, 1996.  the  Commission 
approved  another  proposed  change  to 
Rule  7,  Article  XXVIII  of  the  Exchange's 
rules  relating  to  the  depository 
eUgibility  requirement  for  issuers  who 
desire  to  list  their  securities  on  the 
Exchange.  3 

Another  pxirpose  of  this  proposed  rule 
change  is  to  renumber  the  limited 
partnership  rollup  rule  as  Rule  1(f)  of 
Article  XXVIII  and  the  depository 
eligibility  rule  as  Rule  1(g)  of  Article 
XXVni.  Specifically,  because  the 
Exchange  has  recently  overhauled 
Article  XXVIII  in  the  process  of  creating 
Tier  I  and  Tier  II  seciirities  listing 
standards,  the  rules  should  be 
renumbered  and  placed  appropriately 
within  the  new  listing  requirements.* 

Finally,  in  response  to  a  Commission 
request, 5  an  additional  purpose  of  the 
rule  change  is  to  update  several  of  the 
citations  in  the  Exchange's  rule  to 
NASDAQ/NMS  Securities,  with  its  new 
term  Nasdaq/NM  Securities.  Because 
the  Exchange  currently  has  several 
proposed  rule  changes  on  file  with  the 
SEC  relating  to  Nasdaq/NM  Secvuities, 
the  text  of  those  rule  fiUngs  should  be 


'Securities  Exchange  Act  Release  No.  35111  (Dec 
16.  1994).  59  FR  66388  (Dec.  23,  1994)  (order 
approving  File  No.  SR-CHX-94-24). 

'  Securities  Exchange  Act  Release  No.  35798 
(June  1.  1995),  60  FR  30909  (June  12.  1995)  (order 
approving  File  No.  SR-CHX-95-12). 

■*  Securities  Exchange  Act  Release  No.  37481  (July 
26,  1996).  61  FR  40270  (Aug.  1,  1996)  (order 
approving  File  No.  SR-CHX-95-t6). 

'See.  Securities  Exchange  Act  Release  Nos.  37327 
(June  19,  1995),  61  FR  32870  (June  25,  1996)  (notice 
of  File  No.  SR-CHX-96-15),  and  37369  (June  25, 
1996).  61  FR  34462  (July  2,  1996)  (noUce  of  File  No. 
SR-CHX-96-16). 


deemed  to  be  amended  to  reflect  this 
new  terminology.* 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  ofthe  Act ' 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5) «  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
perfect  the  mechanism  of  a  free  and 
open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

The  foregoing  rule  change  constitutes 
a  stated  poUcy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b-4(e) 
thereunder.^ 

At  any  time  within  60  days  of  the 
fiUng  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


»id. 

'  15  U.S.C.  78f(b). 
•15U.S.C.  78f(b)(5). 
•17CFR240.19b-4(e), 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Chicago  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CHX-96-23  and  should  be 
submitted  by  September  12, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-21371  Filed  8-21-96;  8:45  am) 

BILLING  CODE  801(M)1-M   ' 


DEPARTMENT  OF  STATE 
[Public  Notice  2430] 

Bureau  for  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
Information  Collection  Under  Review 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  iliformation  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  pubUc 
comment. 

The  purpose  of  this  notice  is  to  allow 
30  days  for  public  comments  from  the 
date  listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is 
conducted  in  accordance  with  5  Code  of 
Federal  Regulation,  Part  1320.10. 

1.  Summary:  The  Department  of  State 
has  established  guidelines  that  require 
each  shipment  of  shrimp  shipped  to  the 
U.S.  have  a  certification  that  shipments 
of  shrimp  have  been  harvested  in  a 
manner  which  does  not  harm  sea 
turtles,  pursuant  to  Section  609  of  P.L. 
101-162.  The  revised  DSP-121  is 
necessary  for  that  certification. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  request — Revision  of  a 
currently  approved  collection. 

Originating  office — Bureau  for  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 

Title  of  information  collection — 
Shrimp  Exporter's  Declaration. 

Frequency — Each  shipment. 

Form  No.— DSP-121. 

Respondents — Business  or  others  for 
profit. 


>017  CFR  200.30-3(a)(12). 
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Estimated  number  of  respondents — 
10,000. 

Average  hours  per  response — 0.5. 

Total  estimated  burden  hours — 5,000. 

44  U.S.C.  3405(h)  does  not  apply. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Charles  S.  Cunningham  (202)  647- 
0596.  Comments  and  questions  should 
be  directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated;  August  14, 1996. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  Administration. 
[FR  Doc  96-21459  Filed  8-21-96;  8:45  am) 

BILUNG  CODE  4710-24-M 


[Public  Notice  No.  2432] 

State  Department  Advisory  Committee 
Study  Group  Meeting  on  Cross-Border 
Insolvency 

The  Study  Group  on  Cross-Border 
Insolvency  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Lav^r  (ACPIL)  will  hold  its 
next  meeting  on  Saturday,  September  7 
from  10  a.m.  to  4  p.m.  in  Houston, 
Texas,  to  review  international  efforts  to 
harmonize  rules  on  cross-border 
insolvency  cases  involving  commercial 
entities. 

The  meeting  will  review  draft  United 
Nations  rules  for  procedural  aspects  of 
cross-border  insolvency,  as  set  out  in 
the  recent  Report  of  the  U.N. 
Commission  on  International  Trade  Law 
(UNCITRAL)  Working  Group  on 
Insolvency  Law,  which  met  for  the 
second  time  in  April  1996  (U.N.  Doc.  A/ 
CN.9/422,  April  25, 1996).  No  decision 
has  been  made  as  to  the  form  the 
proposed  rules  should  take,  i.e.  whether 
to  prepare  UN  guidelines,  a  UN  model 
law,  or  a  multilateral  treaty. 

The  Advisory  Committee  Study 
Group  meeting  wrill  provide  guidance 
for  possible  United  States  positions  for 
the  next  meeting  of  the  UNCITRAL 
intergovernmental  Working  Group  in 
October  1996,  and  consider  other 
possible  United  States  initiatives  as 
well. 

UNCITRAL  decided  at  its  Plenary 
session  in  May,  1995  to  work  primarily 
on  procedural,  rather  than  substantive, 
rules.  Based  on  the  Report  referenced 
above,  this  is  likely  to  cover  judicial 
cooperation;  jurisdiction;  access  to 
proceedings  for  foreign  representatives; 
the  relationship  between  primary  and 
other  proceedings;  the  scope  and  effect 
of  a  possible  stay;  the  scope  of  "national 
treatment";  and  related  matters. 

Other  procedural  concerns  may  be 
taken  up  at  this  stage  in  the  U.N. 


process,  depending  on  the  interests  of 
participating  countries.  Future  issues, 
such  as  substantive  law  involving 
priorities  of  claims,  distribution, 
discharge  etc.,  might  possibly  be 
considered  at  a  later  stage,  after  an 
assessment  of  the  current  focus  on 
procedural  matters. 

The  effects  of  the  UNCITRAL  project 
generally  on  U.S.  interests,  and  its 
impact  on  facilitation  of  commerce  and 
trade  will  be  considered,  as  well  as  its 
relationship  to  the  work  of  the  National 
Bankruptcy  Review  Commission. 
Current  projects  by  other  organizations 
will  also  be  referred  to,  including  the 
American  Law  Institute's  project 
exploring  possible  harmonization  of 
bankruptcy  law  between  the  NAFTA 
states,  the  International  Bar 
Association's  Concordat,  the  recent 
European  Union  proposed  treaty  on 
cross-border  insolvency,  as  well  as  work 
by  the  International  Association  of 
Insolvency  Practitioners  (INSOL),  the 
American  Bankruptcy  Institute,  and 
others. 

Background  doaunents  include  the 
Report  of  the  first  UNCITRAL  Working 
Group  (UN  Doc.  A/CN.9/419,  Dec.  1, 
1995)  and  a  Report  by  INSOL  on  the 
Joint  Project  of  UNCITRAL  and  INSOL. 
March  1,  1995.  Copies  of  these 
docimaents,  as  well  as  the  BBA  and 
European  Union  documents  referred  to, 
are  available  from  the  Legal  Adviser's 
Office  at  the  address  indicated  below. 

The  meeting  will  be  held  in  Houston 
at  the  Chevron  Tower,  51st  floor 
conference  room,  1301  McKinney 
Street,  from  10  a.m.  to  4  p.m.,  and  is 
open  to  the  public  up  to  the  capacity  of 
the  meeting  room  and  subject  to  the 
rulings  of  the  Chair.  Since  space  may  be 
hmited,  persons  wishing  to  attend 
should  advise  either  John  Barrett  at 
(713)  651-5202  or  8223,  fax  651-5246, 
or  Ms.  Gonzales  of  the  Office  of  Legal 
Adviser  (L/PIL)  at  (202)  776-8420,  or 
fax  (202)  776-8482. 

Persons  who  cannot  attend  the 
meeting  are  welcome  to  submit 
comments  to  the  Legal  Adviser's  Office, 
L/PIL  Suite  355  South  Building,  2430 
"E"  Street,  NW..  Washington.  DC 
20037-2800,  or  by  fax  to  (202)  776- 
8482.  For  further  information  on  the 
United  Nations  Commission  on 
International  Trade  Law  or  this  project, 
please  contact  Harold  S.  Burman. 
Advisory  Committee  Executive  Director, 
at  the  above  address  or  fax  number. 
Peter  H.  Pfiind. 

Assistant  Legal  Adviser  and  Advisory 
Committee  Co-Chair 

[FR  Doc.  96-21566  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  47ia-0S-M 


Office  of  the  Secretary 

[Public  Notice  24291 


txtens  cr  el  the  "estriction  on  ttie  Use 
of  United  States  -assDorts  for  Travel 
To,  In,  or  Through  Leoanon 

On  January  26.  1987,  pursuant  to  the 
authority  of  22  U.S.C.  21  la  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports, 
with  the  exception  of  passports  of 
immediate  family  members  of  hostages 
in  Lebanon,  were  declared  invalid  for 
travel  to,  in.  or  through  Lebanon  unless 
specifically  validated  for  such  travel. 
"This  action  was  taken  because  the 
situation  in  Lebanon  was  such  that 
American  citizens  there  could  not  be 
considered  safe  from  terrorist  acts. 

Although  the  security  situation 
continues  to  improve,  the  situation 
there  has  led  me  to  conclude  that 
Lebanon  still  continues  to  be  an  area 
".  .  .  where  there  is  imminent  danger 
to  the  public  health  or  the  physical 
safety  of  United  States  travelers"  within 
the  meaning  of  22  U.S.C.  221a  and  22 
CFR  51.73(a)(3). 

Accordingly,  all  United  States 
{jassports  shall  remain  invalid  for  travel 
to,  in.  or  through  Lebanon  imless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  midnight 
February  28,  1997,  unless  extended  or 
sooner  revoked  by  Public  Notice. 

Dated:  August  7,  1996. 
Warren  Christopher, 
Secretary  of  State. 
[FR  Doc.  96-21460  Filed  8-21-96;  8:45  ami 

BIUJNQ  COOe  4710-10-M 


[Public  Notice  2423] 

Bureau  of  Oceans  a'n.;  ir'e'-iat'onal 
E''^irf..nrr-enia''  b'-c  Sct?'"-"-'  ::  -'-♦lairs; 
Cea^'^caticns  ^^r^^ari  :c  Section  609 
Of  Public  Law  101-162 

August  7, 1996. 

SUMMARY:  On  April  30. 1995.  the 
Department  of  State  certified,  pursuant 
to  section  609  of  Public  Law  101-162. 
that  36  countries  with  commercial 
shrimp  trawl  fisheries  have  adopted 
programs  to  reduce  the  incidental 
capture  of  sea  turtles  in  such  fisheries 
comparable  to  the  program  in  effect  in 
the  United  States  and  has  an  incidental 
take  rate  comparable  to  that  of  the 
United  States,  or  that  the  fishing 
environment  in  the  countries  does  not 
pose  a  threat  of  the  incidental  taking  of 
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species  of  sea  turtles  protected  under 
US  law  and  regulations.  The 
Department  was  unable  to  issue  a 
certification  on  April  30  for  Honduras 
and,  as  a  result,  imports  of  shrimp 
harvested  in  Honduras  in  a  manner 
harmful  to  sea  turtles  were  prohibited 
effective  May  1.  1996.  pursuant  to 
Public  Law  101-162.  The  Department  of 
State  subsequently  issued  a  certification 
for  Honduras  on  August  1,  1996  and,  as 
a  result,  the  ban  on  shrimp  imports  that 
had  been  in  effect  since  May  1,  1996, 
was  lifted.  In  a  related  matter,  the 
Department  has  determined  that, 
beginning  September  1,  1996,  all 
shipments  of  shrimp  and  shrimp 
products,  regardless  of  the  date  of 
export,  will  be  subject  to  the  provisions 
of  section  609  of  PubliL  l^xiw  101-162 
and  the  Revised  State  Department 
Guidelines  implementing  that  law. 

EFFECTIVE  DATE:  August  22,  1996. 

FOn  FURTHER  INFOfllHATION  CONTACT: 

Holiis  Summers,  Office  of  Marme 
Conservation.  Bureau  of  CX:eans  and 
hitemational  Environmental  and 
Scientific  Affairs.  Department  of  State, 
Washington.  DC  20520-7818;  telephone: 
(202) 647-3940. 

SUPPtEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  shrimp  from  certain  nations 
unless  the  President  certifies  to  the 
Congress  by  Mav  1  of  each  year  either: 
(1)  That  the  harvesting  nation  has 
adopted  a  program  governing  the 
incidental  capture  of  sea  tvulles  in  its 
commercial  shnmp  fishery  comparable 
to  the  program  in  effect  in  the  United 
States  and  has  an  incidental  take  rate 
comparable  to  that  of  the  United  States; 
or  (21  that  the  fishing  environment  in 
the  harvesting  nation  does  not  pose  a 
threat  of  the  incidental  taking  of  sea 
turtles  The  President  has  delegated  the 
authority  to  make  this  certification  to 
the  Department  of  State.  Revised  State 
Department  Guidelines  for  making  the 
required  certifications  were  pubhshed 
in  the  Federal  Register  on  April  19, 
1996  (61  FR  17342). 

On  April  30,  1996,  the  Department  of 
State  certified  that  36  shrimp  harvesting 
nations  have  met,  for  the  current  year. 
the  requirements  of  the  law.  The 
Department  of  State  was  unable  to 
certifv  Honduras  at  that  time.  As  a 
result,  imports  of  shrimp  &"om  Honduras 
that  were  harvested  in  ways  harmful  to 
sea  turtles  were  prohibited  pursuant  to 
Public  Law  101-162  effective  May  1, 
1996.  due  solely  to  substantial  evidence 
that  the  requirement  imposed  on 
commercial  shrimp  trawl  vessels  in 
Honduras  to  use  turtle  excluder  devices 
was  not  being  properly  enforced. 


More  recent  evidence  demonstrates 
that  a  credible,  reliable  enforcement 
regime  is  once  again  in  place  in 
Hondiuras.  The  Department  of  State, 
therefore,  was  able  to  certify  to  Congress 
that  Honduras  has  a  regulatory  program 
governing  the  incidental  capture  of  sea 
turtles  that  is  comparable  to  the  program 
in  effect  in  the  United  States. 

In  another  matter  related  to  section 
609  of  PubUc  Law  101-162,  the  Revised 
State  Department  Guidelines  published 
in  the  Federal  Register  on  April  19, 
1996  (61  FR  17342)  contained 
determination  that  import  prohibitions 
imposed  in  1996  pursuant  to  the  law 
shall  not  apply  to  shipments  of  shrimp 
and  products  of  shrimp  with  a  date  of 
export  prior  to  May  1, 1996, 
Accordingly,  such  shipments  that  were 
in  transit  prior  to  May  1,  1996  have  been 
permitted  to  enter  the  United  States. 
The  Department  of  State  has  now 
determined  that,  by  August  31 .  1996, 
8u£Bcient  time  will  have  elapsed  in 
which  such  shipments  should  have 
reached  the  United  States.  Beginning 
September  1,  1996,  therefore,  all 
shipments  of  shrimp  and  shrimp 
products  to  the  United  States  will  be 
subject  to  the  provisions  of  section  609 
of  Public  Law  101-162  and  the  Revised 
Guidelines,  regardless  of  the  date  of 
export.  These  provisions  require,  among 
other  things,  that  each  such  shipment  be 
accompanied  by  a  completed  Shrimp 
Exporter's/Importer's  E)eclaration  (DSP- 
121,  revised). 

Dated:  August  7, 1996. 
R.  Tucksr  Scully, 

Acting  Deputy  Assistant  Secretary  for  Oceans. 
[FR  Doc.  96-21461  Filed  6-21-96;  8:45  am] 
BHJJNQ  COM  4710-0»4I 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Settlement  on  Import 
Limits  and  Guaranteed  Access  Levels 
and  Adjusting  an  import  Limit  for 
Certain  Cottop  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

August  16. 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
restraint  period  and  limit,  adjusting 
limit  and  annoimcing  signing  of  ITA- 
370P  form. 

EFFECTIVE  DATE:  August  23. 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

In  a  Memorandum  of  Understanding 
(MOU)  dated  July  18,  1996,  the 
Governments  of  the  United  States  and  El 
Salvador  agreed,  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC),  to  estabUsh  limits 
for  Categories  342/642  for  a  three-year 
term — March  29.  1996  through 
December  31,  1996;  January  1,  1997 
through  December  31,  1997;  January  1, 
1998  through  December  31,  1998;  and 
January  1,  1999  through  March  28,  1999. 
The  two  governments  also  agreed  to 
establish  Guaranteed  Access  Levels 
(GALs)  for  Categories  342/642  for  the 
periods  January  1,  1997  through 
December  31.  1997;  January  1,  1998 
through  December  31,  1998;  and  January 
1,  1999  through  March  28,  1999. 

In  a  separate  MOU  dated  July  18, 
1996,  the  tw^o  governments  agreed  to 
increase  the  base  level  for  Categories 
352/652  for  the  period  January  1,  1996 
through  December  31,  1996. 

Beginning  on  August  23,  1996,  the 
U.S.  Customs  Service  will  start  signing 
the  first  section  of  the  form  ITA-370P 
for  shipments  of  U.S.  formed  and  cut 
parts  in  Categories  342/642  that  are 
destined  for  El  Salvador  and  subject  to 
the  GAL  established  for  Categories  342/ 
642  for  the  period  beginning  on  January 
1,  1997  and  extending  through 
December  31.  1997.  These  products  are 
governed  by  Harmonized  Tariff  item 
number  9802.00.80.8015  and  chapter  61 
Statistical  Note  5  and  chapter  62 
Statistical  Note  3  of  the  Harmonized 
Tariff  Schedule.  Interested  parties 
should  be  aware  that  shipments  of  cut 
parts  in  Categories  342/642  must  be 
accompanied  by  a  form  ITA-370P, 
signed  by  a  U.S.  Customs  officer,  prior 
to  export  from  the  United  States  for 
assembly  in  El  Salvador  in  order  to 
qualify  for  entry  under  the  Special 
Access  Program. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
restraint  period  for  Categories  342/642 


UMI 
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to  end  on  December  31,  1996  at  an 
increased  level  and  to  increase  the  1996 
limit  for  Categories  352/652.  In 
addition,  U.S.  Customs  Service  is  being 
directed  to  start  signing  the  rTA-370P 
form  for  shipments  of  U.S.  formed  and 
cut  parts  in  Categories  342/642  that  are 
destined  for  El  Salvador  and  re-exported 
to  the  United  States  on  and  after  January 
1. 1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  65296,  published  on 
December  19, 1995;  61  FR  34492, 
published  on  July  2, 1996. 

Requirements  for  participation  in  the 
Special  .'\ccess  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
pubhshed  on  June  11,  1986;  52  FR 
26057.  pubhshed  on  July  10,  1987;  54 
FR  50425,  published  on  December  6, 
1989;  and  60  FR  2740.  pubHshed  on 
January  11.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.Agreements 
August  16,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  13, 1995  and  June 
26. 1996,  by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Those  directives  concern  imports  of  certain 
cotton  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  El  Salvador 
and  exported  during  the  periods  January  1 , 
1996  through  December  31, 1996,  in  the  case 
of  Categories  352/652;  and  March  29, 1996 
through  March  28, 1997,  in  the  case  of 
Categories  342/642. 

Effective  on  August  23. 1996,  you  are 
directed  to  amend  the  restraint  period  for 
Categories  342/642  to  end  on  December  31, 
1996  and  increase  the  limit  for  Categories 
352/652,  as  provided  for  under  Memoranda 
of  Understanding  (MOUs)  dated  July  18, 1996 
between  the  Governments  of  the  United 
States  and  El  Salvador,  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 


Agreement  on  Textiles  and  Clothing  (ATC), 
as  follows: 


Category 

Adjusted  limit  ^ 

342/642 

352/652 

500.000  dozea 
8.103.774  dozen. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  impofts  exported  after  March  28, 
1995  (Categories  342/642)  and  December  3' 
1995  (Categories  352/652). 

Beginning  on  August  23. 1996.  the  U.S. 
Customs  Service  is  directed  to  start  signing 
the  first  section  of  the  form  ITA-370P  for 
shipments  of  U.S.  formed  and  cut  p>arts  in 
Categories  342/642  that  are  destined  for  El 
Salvador  and  re-exported  to  the  United  States 
on  and  after  January  1,  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-21398  Filed  8-21-96;  8:45  am] 

BILUNQ  CODE  3510-DR-F 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  37554] 

Notice  of  Order  Adjusting  the  Standard 
Foreign  Fare  Levei  index^ 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Civil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  estabUshed  the  first 
interim  SFFL.  and  Order  96-6-41 
established  the  currently  effective  two- 
month  SFFL  appUcable  through  July  31, 
1996. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  August  1, 1996, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  March  31,  1996  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Department. 

By  Order  96-8-21  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic— 1.4533 
Latin  America — 1.5470 
Pacific— 1.5278 

For  further  information  contact:  Keith 
A.  Shangraw. 


By  the  Department  of  Transportation. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  96-21353  Filed  8-21-96;  8:45  am] 

6  .  -iNG  COD€  4810-62-P 

f^edera'  Aviation  Adminisf-atio^ 

RICA,  Inc.;  Special  Commne^  '59 
Working  Group -5    Minirnurr 
Operational  Perlormance  Stanaaras 
for  Airt>ome  Navtgatior  Equip-nent 
Using  Globa'  Positioning  System 
(GPS);  Precision  Approacr,  ana 
Landing  (CAT  ll/lll) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  noUce  is 
hereby  given  for  a  Special  Committee 
(SC)  159  meeting  to  be  held  September 
9-11. 1996,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  Boeing's 
Facihties,  Seattle,  Washington.  To 
ensure  meeting  access,  contact  Tim 
Murphy  at  (206)  294-1034. 

The  agenda  will  be  as  follows: 
September  9-10:  (1)  Introductory 
Remarks  and  Introductions;  (2)  Review/ 
Approval  of  Minutes  of  Previous 
Meeting;  (3)  FANS/LAAS  Vision;  (4) 
Proposed  CAT  fl/ffl  LAAS 
Requirements:  Review  of  Draft  MASPS 
Section  2.2;  (5)  Discussion  of  Other 
MASPS  Sections  and  Schedules;  (6) 
Other  Business;  (7)  Date  Location  of 
Next  Meeting.  September  11:  Joint 
Meeting  with  SC-159/Working  Group 
(WG}-2. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  Keith 
McDonald,  Chair  of  WG-4,  at  (703)  578- 
0700;  Dr.  George  Ligler.  Co-chair  of 
WG-4A.  at  (301)  983-4388;  or  Harold 
Moses.  RTCA  Program  Director,  at  (202) 
833-9339.  Members  of  the  pubhc  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C.,  on  August  16, 
1996. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  96-21477  Filed  8-21-96;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Pointe  Coupee,  Louisiana,  West 
Feliciana  Parish,  Louisiana 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Withdrawal  of  Draft 
Environmental  Impact  Statement. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the  Draft 
Environmental  Impact  Statement  (DEIS) 
prepared  for  the  proposed  highway 
project,  crossing  the  Mississippi  River 
between  Pointe  Coupee  and  West 
Feliciana  Parishes,  Louisiana,  has  been 
withdrawn 

FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  William  C.  Farr,  Program 
Operations  Manager.  Federal  Highway 
Administration.  P.O.  Box  3929,  750 
Florida  Street.  Baton  Rouge,  Louisiana 
70821-3929.  or  Vince  Pizzolato, 
Environmental  Engineer  Administrator, 
Louisiana  Department  of  Transportation 
and  Development.  P.O.  Box  94245, 
Baton  Rouge,  Louisiana  70804-9245. 
SUPPLEMENTARY  INFORMATION:  A  DEIS 
was  being  prepared  on  a  proposal  to 
build  a  new  bridge  and  associated 
approaches  and  roadway  across  the 
Mississippi  River  between  Pointe 
Coupee  Parish  and  West  Feliciana 
Parish.  Work  on  the  DEIS  has  been 
suspended  due  to  funding  availability 
and  will  be  resumed  when  appropriate 
funding  is  identified. 

Issued  on.  August  13. 1996. 
William  A.  Sussmann, 
FHWA  Division  Administrator. 
(FR  Doc.  96-21419  Filed  8-21-96;  8:45  am] 

BILUHQ  COO€  4910-52-*! 


National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  the  ITS  Joint 
Program  Office  (JPO)  of  the  Federal 
Highway  Administration  and  the  Office 
of  Crash  Avoidance  Research,  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  plan  to  conduct  a  dialogue 
primarily  with  industry  to  discuss  the 
crash  avoidance  research  program. 
Topics  of  interest  will  include  the  value 
and  direction  of  the  crash  avoidance 
program  and  methods  for  improving  the 
cooperation  between  IXDT  and  industry 


on  this  program.  Further,  the  notice 
requests  suggestions  for  topics  to  be 
presented  by  the  ITS  JPO  and  NHTSA 
involved  in  the  ITS  crash  avoidance 
research  program. 

DATES  AND  TIMES:  The  ITS  Joint  Program 
Office  of  the  Federal  Highway 
Administration  and  NHTSA  will  hold 
jointly  a  public  meeting  devoted 
primarily  to  establish  a  two-way 
dialogue  on  topics  of  mutual  interest 
with  the  automotive  industry  on 
September  12, 1996,  beginning  at  1:30 
p.m.  and  ending  at  approximately  4 
p.m.  Interested  parties  are  encouraged  to 
suggest  agenda  topics  prior  to  4:15  p.m. 
on  September  6, 1996.  Questions  may  be 
submitted  in  advance  regarding  the  iTS/ 
JPO  Programs,  NHTSA's  ITS  research 
and  development  projects,  and  other 
topics.  They  should  be  submitted  in 
writing  by  August  29, 1996,  to  the 
address  given  below.  If  sufficient  time  is 
available,  questions  received  after  the 
August  29  date  will  be  answered  at  the 
meeting  in  the  discussion  period. 
Topics  and  questions  may  also  be 
provided  at  the  meeting.  The  individual, 
group,  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
August  29  will  he  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tysons  Westpark  HoteU  8401 
Westpark  Drive,  McLean,  Virginia 
22101.  Suggestions  for  specific  topics 
for  the  September  12, 1996,  meeting 
relating  to  the  research  and 
development  programs  should  be 
submitted  to  the  Office  of  the  Director, 
Office  of  Crash  Avoidance  Research 
NRD-50.  National  Highway  Traffic 
Safety  Administration,  Room  6220,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590,  telephone  202-366-5662,  fax 
number  202-366-7237,  or  Program 
Coordinator,  ITS/JPO.  HVH-1,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590,  telephone  202-366-2182,  fax 
number  202-366-8712. 
SUPPLEMENTARY  INFORMATION:  The  ITS 
JPO  and  NHTSA  intend  to  provide  an 
overview  about  their  research  and 
development  programs  in  this  public 
meeting.  The  purpose  is  to  make 
available  information  regarding  the  ITS 
research  and  development  programs 
related  to  crash  avoidance  research  and 
establish  a  channel  for  sharing 
information  which  is  of  interest  to  all 
parties  concerned. 

The  primary  goal  of  the  ITS  crash 
avoidance  research  program  is  to 
facilitate  the  introduction  of  collision 
avoidance  products  into  the  motor 


vehicle  fleet.  Towards  achieving  this, 
NHTSA  has  undertaken  research  to 
analyze  accident  data,  identify  crash 
avoidance  opportunities,  develop 
countermeasure  concepts  and  establish 
performance  specifications  for  crash 
avoidance,  and  develop  research  tools  to 
evaluate  technical  performance  of  the 
countermeasures  and  their  effectiveness. 
In  the  next  phase  of  our  research 
program,  while  continuing  our  efforts  to 
imderstand  the  system  capabilities  of 
crash  avoidance  products,  the  agency 
also  plans  to  pursue  research  to  fully 
imderstand  the  products'  potential  for 
user  acceptance,  considering  factors 
such  as  system  performance,  usability, 
product  cost,  and  overall  safety  benefits. 
Involvement  of  automobile 
manufacturers  and  suppliers  are  critical 
to  the  success  of  meeting  this  objective. 
The  development  and  deployment  of 
crash  avoidance  products  will  be 
facilitated  by  increased  cooperation 
between  JPO,  NHTSA,  and  the 
automobile  industry,  and  other 
innovators  and  suppliers  of  safety- 
related  products.  With  this  in  mind,  we 
seek  your  response  to  questions  such  as: 

•  Are  there  other  research  areas 
beyond  what  is  currently  being  done  for 
crash  avoidance  that  NHTSA  should 
pursue? 

•  How  can  JPO  and  NHTSA 
accelerate/facilitate  the  deployment  of 
crash  avoidance  countermeasures? 

•  How  can  we  best  transfer  our 
knowledge  and  technologies  to  you  to 
meet  your  needs? 

•  How  could  the  products  and 
countermeasures  identified  thus  far 
become  affordable  to  the  consumer? 

•  Would  any  mechanism  for 
standardization  of  performance 
requirements  of  safety  systems  be 
helpful?  If  so,  what  vehicle  could  be 
used  for  the  purpose? 

rrS/JPO  and  NHTSA  also  request 
suggestions  from  interested  parties  on 
the  specific  agenda  topics  and  questions 
to  be  discussed.  The  TTS/JPO  and 
NHTSA  will  base  its  decision  about  the 
final  agenda,  in  part,  on  the  suggestions 
it  receives  by  close  of  business  at  4:15 
p.m.  on  September  6,  1996. 

Questions  regarding  research  projects 
that  have  been  submitted  in  writing  not 
later  than  close  of  business  on  August 
29,  1996,  will  be  answered.  A  transcript 
of  the  meeting,  copies  of  materials 
handed  out  at  the  meeting,  if  any,  and 
copies  of  the  suggestions  offered  by 
commenters  will  be  available  for  public 
inspection  in  the  NHTSA's  Technical 
Reference  Division,  Room  5108,  400 
Seventh  St.,  SW..  Washington.  DC 
20590.  or  the  ITS  Joint  Program  Office, 
Room  3422,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Copies  of  the 


Federal  Register   '  Vol.  61,  No.  164 


TU 


.agust  22.  1996  /  Notices 


43399 


transcript  will  then  be  available  at  10 
cents  a  page,  upon  request  to  NHTSA's 
Technical  Reference  Division.  The 
Technical  Reference  Division  is  open  to 
thepublic  from  9:30  a.m.  to  4  p.m. 

The  organizers  of  the  meeting  will 
provide  technical  aids  to  participants  as 
necessary,  during  the  meeting.  Thus, 
any  person  desiring  the  assistance  of 
"auxiliary  aids"  (e.g.,  sign-language 
interpreter,  telecommunication  devices 
for  deaf  persons  (TTDsj,  readers,  taped 
texts,  braille  materials,  or  large  print 
materials  and/or  a  magnifying  device, 
please  contact  Rita  Gibbons  on  202- 
366-4862  by  close  of  business 
September  4,  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Ray  Resendes,  ITS/jPO,  HVH-1,  202- 
366-2182,  or  Joseph  Kanianthra,  Office 
of  Crash  Avoidance  Research,  NHTSA, 
202-366-5662,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Fax  number: 
202-366-7237. 

Issued:  August  15,  1996. 
Dr.  Joseph  N.  Kanianthra, 
Director,  Office  of  Crash  Avoidance  Research. 
[FR  Doc.  96-21237  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  49ia-5»-P 


Surface  Transportation  Board ' 
[Finance  Docket  No.  32684] 

Willamette  Valley  Railway  Company- 
Acquisition  Exemption — Certain  Lines 
of  ttie  Southern  Pacific  Transportation 
Company 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11343-45  the 
acquisition  by  Willamette  Valley 
Railway  Company  (WVR)  of  several 
railroad  line  segments  totaling  67.66 
miles,  in  Marion  and  Linn  Counties,  OR, 
from  the  Southern  Pacific 
Transportation  Company,  subject  to 
standard  labor  protective  conditions. 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88, 109  Stat.  803  (the  ICCTA),  which  was 
enacted  on  December  29,  1995,  and  took  effect  on 
January  1,  1996,  abolished  the  Interstate  Commerce 
Commission  [ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  ICCTA 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  ICCTA.  This  notice  relates 
to  a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1 ,  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S,C  11323. 
Therefore,  this  notice  applies  the  law  in  eSect  prior 
to  the  ICCTA  and  citations  are  to  the  former 
sections  of  the  statute,  unless  otherwise  indicated. 


WVR  has  operated  the  line  segments 
under  lease  since  1993,  and  does  not 
plan  a  change  in  of>erations. 
DATES:  This  exemption  is  effective  on 
September  21, 1996.  Petitions  to  stay 
must  be  filed  September  6,  1996. 
Petitions  to  reopen  must  be  filed  by 
September  16,  1996. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32684,  to  Surface 
Transportation  Board,  Office  of  the 
Secretary,  1201  Constitution  Ave..  NW., 
Washington,  DC  20423;  and  petitioner's 
representative,  Fritz  R.  Kahn,  Suite  750 
West,  1100  New  York  Ave..  NW., 
Washington.  DC  20005-3934. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data.  Inc.,  Room  2229,  1201 
Constitution  Ave.,  NW.,  Washington, 
DC  20423.  Telephone:  (202)  289-4357- 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  August  13,  1996. 

By  the  Board,  Chairman  Moi^an,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

\  ertior;  A.  Williams, 

:3ecretary. 

[FR  Doc,  96-21361  Filed  8-21-96;  8:45  am] 

BILUNG  CODE  49'i<X>-.c 


DEPARTMENT  OF  THE  TREASURY 

Secret  Service 

Proposed  Collection;  Comment 
Request 

August  9,  1996. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(A)).  Currently,  the  United 
States  Secret  Service,  v^rithin  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  SSF  86A, 
Supplemental  Investigative  Data. 
DATES:  Written  comments  should  be 
received  on  or  before  October  22, 1996. 


ADDRESS:  Direct  all  written  comments  to 
United  States  Secret  Service,  Special 
Investigations  and  Security  Division, 
Robin  Deprospero,  1800  G.  St..  NW., 
Washington,  DC  20223,  Room  924,  202/ 
435-5830 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  pf  the  form(s)  and  instructions 
should  be  directed  to  (Same  as  above). 

SUPPLEMENTARY  INFORMAT)ON: 

Title:  Supplemental  Investigative 
Data. 

OMB  Number:  1555-0001. 

Form  Number:  SSF  86A. 

Abstract:  Respondents  are  all  Secret 
Service  applicants.  These  appUcants,  if 
approved  for  hire,  will  require  a  Top 
Secret  Clearance,  and  possible  SCI 
Access.  Responses  to  questions  on  the 
SSF  86 A  yields  information  necessary 
for  the  adjudication  for  eligibihty  of  the 
clearance,  as  well  as  ensuring  that  the 
applicant  meets  all  internal  agency 
requirements. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Time  Per  Respondent:  1. 

Estimated  Total  Annual  Burden 
Hours:  7,500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology; 
and 

(e)  The  annual  cost  burden  to 
respondents  or  record  keepers  from  the 
collection  of  information  (a  total  capital 
and  start-up  cost  and  a  total  operation 
and  maintenance  ^ost). 

Dated:  August  9.  1996. 

John  Machado, 

Branch  Chief— Policy  Analysis  and  Records 
System  Branch. 

(FR  Doc.  96-21443  Filed  8-21-96:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
37  CFR  Part  1 

[DocKetNo.  9604 1?  11 3-6 136-02] 

RIN  0651-AA82 

Revision  of  Patent  Fees  tc-  ^fsca'  tea- 
1997 

Correction 

In  rule  document  96-19309  beginning 
on  page  39585  in  the  issue  of  Tuesday, 
July  30,  1996  make  the  following 
corrections: 

1.  On  page  39586.  in  the  second 
column,  in  the  first  line,  "statue" 
should  read  "statute".  And  in  the  third 
column,  in  the  heading  for  section  1.17. 
"Pmre<;';i'^p"  should  read  "Processing". 

§1.16    [Corrected] 

2.  On  page  39587.  in  the  third 
column,  in  §1.16(m),  in  the  ninth  line. 

"relv"  should  read  "reply". 

§1.21     [Corrected] 

3.  On  page  39588,  in  the  second 
column,  in  §1. 21(a)(1),  in  the  first  line, 
"administration"  should  read 
"admission". 


Roman  Heading 

Roman  Heading 

On  page  39588,  in  the  second  column,  in 
§1. 21(a)(1),  in  the  first  line,  "administration" 
should  read  "admission". 

BILUNQ  CODE  1S06-01-O 


StCuR  '=£S  ANU  tXCHANGE 
COMMISSION 


lyC-R  Pa^tb  2. 


;40   250,  270.  275 


[Release  Nos.  33-7293  3437220  35-26517 
10-21961;  IA-1 563;  File  No   5^14-96] 

RIN  3235-AG79 

PTDDOsal  to  Eliminate  Pees  Previously 
Adopted  by  the  Corr^mission  Pursuant 
to  the  Indep^^f^der- Offices 
Appropriations  aci  01 1952 

Correction 

In  proposed  rule  document  96-12777 
begiiming  on  page  25601  in  the  issue  of 
Wednesday,  May  22, 1996  make  the 
following  correction: 

On  page  25604,  in  the  table,  imder  the 
"Fee  cite"  heading,  the  footnote 
"'(First/subseq.)."  should  be  removed. 

WLUNO  CODE  1S05-01-0 


SECURITIES  AND  EXCriA.NGE 
COMMISSION 

[File  No.  500-1] 

Comparator  Systems  Cc-p  Order  0* 
Suspension  of  Trading 

Correcfjo/i 

In  notice  docimient  96-12468 
appearing  on  page  24843  in  the  issue  of 


Thursday,  May  16.  1996  make  the 
following  correction: 

Ui  the  second  column,  under  the 
subject  heading  "Comparator  Systems 
Corp;  Ordei  of  Suspension  of  Trading" 
insert  "Mav  14. 1996.". 

BiLLiNG  CODE   1505-«i-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-37237  File  No  SB-NYSE 
96-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc 
Relating  to  Procedures  for  Public 
Release  of  Information  by  Its  Listed 
Companies 

Correction. 

In  notice  document  96-13387 
beginning  on  page  26943  in  the  issue  of 
Wednesday,  May  29.  1996  make  the 
following  correction: 

On  page  26944,  in  the  second  column, 
in  the  third  paragraph,  in  thr 
penultimate  line  "(INSERT  DA  IK  21 
DAYS  FROM  D ATF  OF 
PLBLICAIIOM    :>:iuald  read  "June  19. 
1996". 

Biv..!NG  soot   '505-C-    C     Zarractiors. 


UMI 


Thursday 


m    .^mmm^ 

» 

W                            tM 

■m- 
m 
w 

f»            ~— ™-            ^^ 

HMW             .III- 

9\l           ^mmmm 

m^i^m 

M 

' 

MHv                     .M0 

■r— ' 

Ih.                   4mI? 

m 
f>m 

■" 

f                         i 

If 

i 

5 

es 

■r                 ai                 1* 
toi                 m                 ifii. 

Mh.                    K                     .JBB 

!^ 

^-"~— ' 

m 

a 

m                                   *s. 
nr                                     « 

" 

sss 

.Ml 

^^ 

A '  i  n  I J  ^  ^    ^^ '"'      ■  ^  w  *^ 

/^   '=J  m|  W  i.'!  '        «-  *■  ,         •  ^  V  ^ 


Part  f' 


Department  of 
Transportation 


Feaerai  HigriWd^  A  a  ministration 


hiaiicna-  Highway 
Study     ^eauf-si  f. 


43402 


Federal  Reoister   '  Vol.  61,  No.  164  /  Thursday.  August  22,  1996  /  Notices 


DEPARTMENT  OF  TRANSPORTATION      Background 

Federal  Highway  Administration 


UMI 


[FHWA  Docket  No.96-22] 

National  Highway  System  Route 
Maf1<er  Study:  Request  for  Comments 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice;  request  for  comments. 

SUMMARY:  This  is  a  request  for 
information  to  assist  the  Secretary  of 
Transportation  in  responding  to  section 
359(b)  of  the  National  Highway  System 
Designation  Act  of  1995  (NHS  Act) 
which  requires  a  study  be  conducted  to 
determine  the  cost,  need,  and  efficacy  of 
establishing  a  highway  sign  for 
identifying  routes  on  the  National 
Highway  System.  The  study  results 
must  be  submitted  to  Congress  by  March 
1, 1997.  All  the  responses  and 
comments  will  be  fully  considered 
before  the  study  report  is  submitted. 
DATES:  Responses  to  this  request  must 
be  received  on  or  before  October  21, 
1996. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  96-22, 
Federal  Highway  Administration,  Room 
4232,  HCC-10.  Office  of  the  Chief 
Counsel,  400  Seventh  Street  SW., 
Washington,  D.C.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Peter  ].  Hartman,  Office  of  Highway 
Safety  (HHS-10),  (202)  366-8977.  or  Ms. 
Gloria  Hardiman-Tobin  (HCC-32), 
Office  of  the  Chief  Counsel  (202)  366- 
1397.  Federal  Highway  Administration, 
400  Seventh  Street,  SW..  Washington. 
DC.  20590.  Office  hours  are  fi-om  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday ,  exrept  Federal  holidays.* 
SUPPLEMENTARY  INFORMATION:  Section 
359(b)  of  the  National  Highway  System 
Designation  Act  of  1995  directs  the 
Secretary  of  Transportation  to  conduct  a 
study  to  determine  the  cost,  need,  and 
efficacy  of  estabUshing  a  highway  sign 
for  identifying  routes  on  the  National 
Highway  System.  This  section  also 
specifies  that  the  Secretary  shall  make  a 
determination  concerning  whether  to 
identifv'  National  Highway  System  route 
numbers.  The  Secretary  is  required  to 
submit  a  report  to  Congress  on  the 
results  of  the  study  not  later  than  March 
1. 1997. 


A  proposed  NHS  was  submitted  to 
Congress  by  the  Department  of 
Transportation  in  December  1993  in 
response  to  a  legislative  mandate 
contained  in  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
On  November  28, 1995,  President 
Clinton  signed  the  National  Highway 
System  Designation  Act  of  1995.  This 
Act  designated  a  161,108-mile  National 
Highway  System  (NHS). 

The  NHS  consists  of  the  most 
important  rural  and  urban  roads  and 
streets  in  the  country,  including  the 
Interstate  System  and  other  principal 
arterials.  Although  the  system  includes 
only  4  percent  of  total  rural  and  urban 
highways,  it  serves  about  42  percent  of 
total  highway  vehicle  travel  and  nearly 
70  percent  of  commercial  vehicle  travel. 
Ninety-eight  percent  of  NHS  routes  are 
imder  the  jurisdictional  control  of  the 
State  transportation  agencies.  In 
addition  to  the  Interstate  System,  the 
NHS  includes  some,  but  not  all,  U.S. 
nimibered  routes,  important  State  routes 
and,  in  urban  areas,  some  unnumbered 
roads  and  streets.  In  effect,  the  system 
cuts  across  the  full  spectrum  of  existing 
route  numbering  systems — Interstate, 
U.S.  numbered  routes,  and  State,  county 
and  city  routes. 

Under  existing  Federal  law,  FHWA's 
role  in  route  numbering  is  limited  to  the 
Interstate  System.  Although  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
plays  an  important  role  in  Interstate 
route  numbering  actions,  the  final 
approval  authority  rests  with  the 
Federal  Highway  Administrator. 

The  U.S.  numbered  system  does  not 
have  any  basis  in  Federal  law.  The 
States  adopted  the  system  in  November 
1926  and  AASHTO  (formeriy  AASHO) 
has  since  hemdled  the  numbering 
without  involvement  by  FHWA. 

For  many  years,  routes  on  the  U.S. 
numbered  highway  system  were 
considered  the  most  important  in  the 
country.  This  gradually  changed  writh 
the  completion  of  segments  of  the 
Interstate  System  and,  in  some  cases, 
the  construction  of  major  State  routes. 
This  change  in  the  relative  importance 
of  U.S.  numbered  routes  as  a  national 
system  is  also  reflected  in  Federal  4aws 
and  regulations  related  to  the  operation 
of  commercial  motor  vehicles.  The 
Surface  Transportation  Assistance  Act 
of  1982  required  the  States  to  identify 
routes  for  use  by  larger-dimensioned 
vehicles  without  regard  to  numbering 
system.  The  resulting  network  (called 
the  National  Network)  includes  all  of 
the  Interstate  System,  as  well  as  many 


U.S.  numbered  highways  and  State 
routes. 

Federal  law  does  not  require 
compatibility  between  the  National 
Network  and  the  NHS  although  they  are 
compatible  to  a  large  extent  in  many 
States. 

A  work  group  fi-om  the  Federal 
Highway  Administration  was  formed  to 
conduct  the  study  and  prepare  the 
report  to  Congress.  The  following  Ust  of 
signing  options  was  developed  by  the 
work  group.  It  is  not  intended  to  be 
comprehensive.  Minor  variations  could 
be  applied  to  any  of  the  options,  but  the 
FHWA  position  is  that  these  options 
capture  the  basic  alternatives. 

Options 

1.  Status  Quo.  Maintain  the  existing 
route  numbering  systems.  No  action  is 
taken.  This  option  would  cost  nothing. 
This  option  would  not  change  the 
ctirrent  route  numbering  systems,  so 
there  should  be  no  driver  confusion 
associated  with  a  name/number  change. 
There  would  be  no  costs  to  businesses 
related  to  a  change  in  name/numbering 
(advertising,  letterheads,  etc.). 

2.  Add  a  sticker  to  existing  route 
markers.  Maintain  the  existing  route 
nim[ibering  systems  and  place  some  type 
of  marker  on  the  existing  route  number 
signs  which  are  on  highway  segments 
that  are  part  of  the  NHS.  The  marker 
could  be  as  simple  as  an  asterisk,  a  logo 
of  some  type,  simply  a  letter,  or  other 
unique  symbol.  The  presence  of  the 
identifying  marker  on  the  route  number 
shield  would  indicate  that  this  highway 
section  is  part  of  the  NHS.  The  cost  to 
implement  this  option,  if  it  is 
mandatory,  would  be  approximately  8 
to  12  million  dollars.  If  it  were  an 
optional  feature,  like  the  use  of  the 
Eisenhower  Sign  on  the  Interstate  or  the 
National  Network  Sign,  the  cost  could 
be  lower.  This  option  would  not  change 
the  current  route  numbering  systems. 
Therefore,  there  should  be  no  driver 
confusion  which  often  accompanies  a 
name/number  change.  Additionally, 
there  would  be  no  costs  to  businesses 
(advertising,  letterheads,  etc.)  related  to 
a  change  in  name/numbering.  There 
may  be  a  problem  with  the  location  of 
such  a  sticker  because  the  useable  area 
on  a  sign  face  is  restricted.  There  may 
be  a  potential  benefit  to  a  community 
located  on  the  NHS  as  a  result  of  the 
recognition  gained  fi-om  being 
cormected  by  the  NHS. 

3.  Delineate  the  NHS  with  a  unique 
sign.  Maintain  the  existing  route 
numbering  systems  and  erect  a  unique 
sign  at  various  intervals  along  highway 
sections  that  are  part  of  the  NHS.  The 
sign  could  also  be  included,  optionally, 
with  appropriate  route  markers  at 
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junctions  and  intersections.  A  new  sign 
may  be  more  recognizable  than  a  sticker 
or  symbol.  The  cost  to  implement  this 
option,  if  it  were  mandatory,  would  be 
approximately  10  to  30  million  dollars. 
llie  cost  is  dependent  upon  sign 
spacing  and  whether  or  not  the  sign  is 
included  with  existing  route  markers  at 
intersections.  If  it  were  an  optional 
featxire,  like  the  Eisenhower  Sign  or  the 
National  Network  Sign,  the  cost  could 
be  lower.  This  option  would  not  change 
the  current  route  numbering  systems. 
Therefore,  there  should  be  no  driver 
confusion  which  often  accompanies  a 
name/number  change.  There  would  also 
be  no  costs  to  businesses  related  to  a 
change  in  name/numbering  (advertising, 
letterheads,  etc.).  There  may  be  a 
potential  benefit  to  a  community  located 
on  the  NHS  as  a  result  of  the  recognition 
gained  from  being  connected  by  the 
NHS. 

4.  Delineate  the  NHS  with  a  new  route 
marker  sign.  Maintain  the  existing  route 
numbering  systems,  but  phase  in  a 
newly  designed  route  marker  sign,  such 
as  a  new  shape  and/ or  color,  to  be  used 
on  those  highway  sections  that  are  part 
of  the  NHS.  NHS  sections  would  then  be 
identified  by  the  new  route  marker  sign. 
The  cost  of  this  option  would  depend 
on  the  length  of  time  allowed  for  the 
phase-in.  If  a  quick  conversion  is 
required,  the  cost  would  be 
approximately  30  to  40  million  dollars. 
Since  signs  must  be  replaced 
periodically  anyway,  the  cost  of  this 
option  could  be  lowered  through  an 
extended  phase-in  period.  This  option 
would  not  change  the  current  route 
numbering  system.  Therefore,  there 
should  be  no  driver  confusion  which 
often  accompanies  a  name/number 
change.  There  could,  however,  be  some 
driver  confusion  related  to  a  new  sign 
design,  in  the  interim  conversion 
period.  There  would  also  be  no  costs  to 
businesses  related  to  a  change  in  name/ 
numbering  (advertising,  letterheads, 
etc.).  There  may  be  a  potential  benefit  to 
a  commiuiity  located  on  the  NHS  as  a 
result  of  the  recognition  gained  from 
being  connected  by  the  NHS. 

5.  Delineate  the  NHS  with  a  nevy  route 
marker  sign  and  new  numbering  system. 
This  numbering  system  would  simply 
be  added  to  the  existing  numbering 
systems.  The  cost  of  this  option  would 
be  similar  to  option  four  with  additional 
costs  for  the  development  of  the 
numbering  system  and  maintenemce 
costs  for  more  signs.  The  cost  to  develop 
and  install  a  new  route  numbering 
system  on  the  NHS  would  be 
approximately  40  to  50  million  dollars. 

Driver  confusion  is  a  potential 
problem  because  of  the  layering  of 
routes.  A  roadway  might  be  on  many 


different  systems  in  addition  to  the 
NHS.  This  option  adds  another  layer. 
There  are  potential  costs  to  businesses 
related  to  a  change  in  name/numbering 
(advertising,  letterheads,  etc.),  but  since 
this  is  only  another  layer,  a  business 
would  have  the  option  of  making 
changes  if  it  so  desired.  There  may  be 
a  potential  benefit  to  a  community 
located  on  the  NHS  as  a  result  of  the 
recognition  gained  from  being 
connected  by  the  NHS.  Drivers  might 
recognize  that  roadways  marked  as  NHS 
routes  are  interconnected  and  that  these 
roadways  might  be  more  capable  of 
facilitating  through-traffic  than  other 
local  roadways. 

6.  Redesign  route  numbering  systems 
to  eliminate  or  minimize  duplication  of 
route  marking  systems.  Identify  the  NHS 
with  its  own  route  numbering  and 
marker.  This  new  system  would  be 
coordinated  to  the  extent  possible  with 
existing  route  numbering  systems  to 
minimize  route  duplication.  For 
example,  nmnbers  for  U.S.  and  State 
routes  could  be  replaced  by  the  NHS 
numbering  system.  The  Interstate 
numbering  would  not  be  changed  under 
this  option.  Any  highways  not  on  the 
NHS  could  retain  their  existing 
designations  or  be  revised  at  a  State's 
discretion.  This  would  be  the  most 
expensive  option.  Ultimately,  it  may 
have  the  most  benefits  to  the  driver  with 
regards  to  system  continuity,  but  could 
be  very  confusing  in  the  interim.  Since 
the  NHS  does  not  have  a  specific 
standard,  like  the  Interstate  System,  it 
could  confuse  the  driver  who  is 
expecting  a  certain  type  of  roadway. 
Drivers  might  recognize,  though,  that 
roadways  marked  as  NHS  routes  are 
interconnected  and  that  these  roadways 
might  be  more  capable  of  faciUtating 
through-traffic  than  other  local 
roadways. 

The  cost  of  this  option  would  be 
approximately  50  to  80  million  dollars. 
There  could  be  substantial  costs  to 
businesses  related  to  a  change  in  name/ 
numbering  (advertising,  letterheads, 
etc.).  There  may  be  a  potential  benefit  to 
a  commiuiity  located  on  the  NHS  as  a 
result  of  the  recognition  gained  from 
being  connected  by  the  NHS.  There 
could  also  be  negative  effects  on 
communities  that  rely  on  recognition 
related  to  other  systems,  such  as  the 
U.S.  Highway  System,  which  could  be 
changed  by  a  renumbering  effort.  A 
variation  on  this  option  would  be  to 
include  the  Interstate  System  in  the  re- 
numbering process. 

Questions 

The  FHWA  invites  comments  on  all 
aspects  of  the  study  requirements  and  is 


particularly  interested  in  comments  on 
the  following  questions: 

1  Should  highway  segments  that 
comprise  the  NHS  be  physically  marked 
via  trailblazers,  unique  route  numbers 
or  some  other  identifying  symbol? 

2.  If  your  basic  response  is  "No,"  is 
it  because  you  beUeve: 

a.  The  anticipated  benefits  do  not 
outweigh  the  costs  involved?  Please 
explain. 

D.  The  existing  guidance  systems  are 
adequate?  Please  explain. 

c.  The  Federal  government  should  not 
be  involved  in  this  issue?  Please 
explain. 

d.  There  are  possible  safety 
impUcations?  Please  explain. 

e.  There  is  another  reason,  which  we 
have  not  identified?  Please  explain. 

If  your  basic  response  is  "Yes,"  then 
please  respond  to  the  following 
questions. 

3.  Do  you  beUeve  the  anticipated 
benefits  to  drivers  and  commimities 
outweigh  the  costs  involved?  Please 
explain. 

4.  Should  marking  the  NHS  be 
voluntary  on  the  part  of  each  State  or 
local  jurisdiction,  or  should  all  States 
and  local  jurisdictions  be  required  to 
mark  the  system? 

5.  Of  the  options  discussed,  which 
would  provide  the  greatest  benefits 
relative  to  cost?  Please  explain. 

6.  Is  there  another  option  for  marking 
the  NHS,  not  covered  above,  that  you 
feel  has  merit?  If  so,  please  describe  the 
method. 

7.  What  level(s)  of  government  should 
bear  the  cost  of  marking  of  the  NHS? 

a.  Federal  Government  at  100%  of  the 
cost. 

b.  Cost  sharing  between  the  Federal  & 
State  Governments  at  some 
predetermined  percentage  split,  i.e.,  SO- 
SO,  80-20,  90-10,  etc. 

8.  If  a  marking  system  is  ultimately 
selected  and  if  it  involves  the 
development  of  a  new  niunbering 
system,  what  agencies  or  groups  should 
be  responsible  for  its  development? 

a.  The  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO).  (The  AASHTO  currently 
makes  the  decisions  concerning  U.S. 
routes.) 

b.  The  Federal  Government  directly 
through  the  FHWA. 

c.  AASHTO  and  FHWA  jointly. 

d.  Some  other  national  group  which 
focuses  on  transportation  issues,  not 
directly  connected  with  either  the 
Federal  or  State  governments. 

9.  Is  there  anoQier  way  to  develop, 
install  and  maintain  an  NHS  marking 
system  not  covered  by  the  questions 
included  above?  If  so,  please  describe 
the  process. 
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10,  Do  you  have  any  other  tnougnts 
oil  this  issue ' 

Authontv  2  i  U  S.Q  315: 49CFR  1.48:  Sec. 

I59(h   otPyh  L   104-59  {Nov.  28. 1995),  109 

Stat.  hJti 
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NUC'-EAR  REGULATORY 
C0MV1ISSI0N 

10CFR  Parts  2  and  51 

RIN3150-AF43 

Deletion  of  Outdated  References  and 
Minor  Change 

agency:  Nuclear  Regulatory 

Coinmission. 

action:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  delete  all  references  to 
.Appendix  C,  of  10  CFR  Part  2. 
.Appendix  C  "General  Statement  of 
Policy  and  Procedures  for  Enforcement 
.\ctions.'  was  removed  from  the  Ck)de  of 
Federal  Regulations  because  it  is  a 
Policv  Statement,  not  a  regulation,  and 
the  enforcement  policy  was  published 
as  a  Policy  Statement  on  June  30,  1995. 
This  direct  final  rule  also  provides  that 
the  NRC  may  use  discretion  when 
determining  whether  to  require  a 
written  explanation  or  statement  in 
reply  to  a  notice  of  violation.  When  the 
NRC  believes  that  the  licensee  or  other 
person  who  receives  the  notice  of 
violation  has  already  adequately 
addressed  all  the  issues  contained  in 
that  notice,  at  the  discretion  of  the  NRC, 
further  written  responses  may  not  be 
required 

DATES:  This  final  rule  is  effective  on 
October  21,  1996,  unless  significant 
adverse  comments  are  received  by  the 
NRC  Comments  should  be  submitted  by 
September  23,  1996.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  m  the  Federal  Register. 

ADDRESSES:  Mail  written  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555- 
0001  ATTN;  Docketing  and  Service 

Branch. 

Hand  deliver  conunents  to:  11555 
Rockville  Pike,  Rockville,  MD,  between 
7:30  am  and  4:15  pm  Federal  workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  Section. 

Copies  of  comments  received  may  be 
examined  or  copies  for  a  fee,  at  the  NRC 
Pubhc  Dociunent  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  M.L. 
Au.  Oftlce  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6181.  E-Mail: 
INTERNET:MLA@NRC.GOV. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  NRC  has  removed  Appendix  C, 
"General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Actions,"  from  10  CFR  Part  2  (60  FR 
34380;  Jime  30, 1995)  inasmuch  as  the 
Enforcement  Policy  is  a  Policy 
Statement,  not  a  regulation.  Tlae 
enforcement  policy,  "General  Statement 
of  Policy  and  Procedures  for  NRC 
Enforcement  Actions — Enforcement 
Policy,"  was  published  as  a  Policy 
Statement  on  June  30,  1995  (60  FR 
34381).  It  was  also  published  as 
NUREG-1600  in  July  1995.  There  are 
two  sections  (10  CFR  2.8(b)  and 
51.10(d))  in  the  Commission's 
regulations  that  still  reference  Appendix 
C  to  Part  2.  This  rulemaking  deletes 
both  outdated  references. 

This  rulemaking  also  amends  §  2.201. 
"Notice  of  Violation,"  to  provide  that 
the  NRC  may  use  discretion  when 
determining  whether  to  require  a 
written  explanation  or  statement  in 
reply  to  a  notice  of  violation.  When  the 
NRC  believes  that  the  licensee  or  other  , 
person  who  received  the  notice  of 
violation  has  already  adequately 
addressed  all  the  issues  contained  in 
that  notice,  further  written  responses 
may  not  be  required. 

Discussion 

L  Deletion  of  Outdated  Reference  to 
Appendix  C  to  10  CFR  Pari  2 

Section  2.8    Information  Collection 
Requirements:  OMB  Approval 

Section  2.8(a)  currently  states  that  the 
Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
Part  2.  Section  2.8(b)  states  that  the 
approved  information  collection 
requirements  appear  in  Appendix  C  to 
10  CFR  Part  2.  Because  Appendix  C  has 
been  removed  fit>m  Part  2,  there  are  no 
longer  any  information  collection 
requirements  in  this  part.  Thus,  §  2.8  is 
amended  to  state  that  there  are  no 
information  collection  requirements 
contained  in  this  part.  It  should  be 
noted  that  any  burden  for  the 
information  collections  related  to 
enforcement  actions  is  ciurently 
associated  with  the  policy  statement 
(June  30, 1995;  60  FR  34380),  rather 
than  with  Part  2. 

Section  51.10    Purpose  and  Scope  of 
Subpart;  Application  of  Regulations  of 
Council  on  Environmental  Quality 

Section  51.10(d)  currently  states, 
"These  actions  include  issuance  of 
notices,  orders,  and  denials  of  requests 
for  action  pursuant  to  Subpart  B  of  Part 


2  of  this  chapter,  matters  covered  by 
Part  15  and  Part  160  of  this  chapter,  and 
any  other  matters  covered  by  Appendix 
C  to  Part  2  of  this  chapter."  Because 
Appendix  C  to  10  CFR  Part  2  has  been 
deleted,  this  sentence  is  incorrect.  Thus, 
§  51.10(d)  is  amended  by  deleting  the 
reference  to  Appendix  C  to  10  CFR  Part 
2.  Enforcement-related  actions 
identified  in  the  former  .Appendix  C  to 
10  CFR  Part  2  will  be  added  as  examples 
to  the  list  of  actions  in  §  51.10(d). 

II.  Grant  of  Discretion  to  Commission 
To  Require  a  Written  Explanation  in 
Reply  to  a  Notice  of  Violation 

Section  2.201     Notice  of  Violation 

Section  2.201(a)  states  that,  in 
response  to  a  notice  of  violation,  a 
licensee  or  other  person  subject  to  the 
jurisdiction  of  the  Commission  to  whom 
a  notice  of  violation  has  been  sent  will 
be  required  to  submit  a  written 
statement  in  reply,  including  corrective 
steps  that  have  been  taken,  and  the  date 
when  full  compliance  will  be  achieved. 
However,  when  a  licensee  or  other 
person  has  already  adequately 
addressed  the  issues  contained  in  the 
notice  of  violation  in  writing,  the 
hcensee  or  other  person  has  already,  in 
effect,  responded  to  the  violation  and  a 
further  written  statement  may  be 
unnecessary.  Therefore,  §  2.201(a)  is 
amended  to  replace  the  existing  phrase 
will  require"  with  "may  require."  This 
change  grants  the  NRC  discretion  when 
determining  whether  to  require  the 
submittal  of  a  written  explanation  or 
statement  when  the  NRC  believes  that  a 
licensee  or  other  person  has  already 
adequately  addressed  all  the  issues 
contained  in  that  notice  of  violation. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  number  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
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about  options  available  for  NRC  at 
FedWorld.  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helphil.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/hiformation  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339.  or  by  using  Telnet  via 
Internet:  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the^NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld 's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP, 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  Menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555,  telephone 
(301)  415-5780;  e-mail  AXD3@nrc.gov. 

PriKcdural  Background 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  seeking  pubHc 
comments  on  proposed  amendments. 
This  action  will  become  effective  on 
October  21,  1996.  However,  if  the  NRC 


receives  significant  adverse  comments 
by  September  23, 1996,  then  the  NRC 
will  publish  a  document  that  withdraws 
this  action  and  will  address  the 
comments  received  in  response  to  the 
requested  revisions  which  have  been 
proposed  for  approval  and  are  being 
concurrently  published  in  the  proposed 
rules  section  of  this  Federal  Register. 
Comments  will  be  addressed  in  the  final 
rule  on  this  proposal.  The  NRC  will  not 
initiate  a  second  comment  period  on 
this  action. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
direct  final  rule  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
§§  51.22(c)(1)  and  51.22(c)(2).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
direct  final  rule. 

Paperwork  Reduction  Act  Statement  for 
Direct  Final  Rule 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
information  collections  were  approved 
by  the  Office  of  Management  and 
Budget,  approval  numbers  3150-0136 
and  3150-0021. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  vaUd  OMB  control 
number. 

Regulatory  Anal)^is 

This  direct  final  rule  deletes  outdated 
references  to  an  appendix  which 
previously  has  been  deleted  from  the 
Commission  regulations  and  provides 
that  the  NRC  may  use  discretion 
regarding  the  submittal  of  a  written 
response  from  a  licensee  if  the  NRC 
believes  that  the  licensee  or  other 
person  has  already  adequately 
addressed  all  the  issues  contained  in  a 
notice  of  violation.  Deleting  the 
outdated  references  will  have  no  impact 
on  licensees,  the  NRC.  or  the  public. 
The  NRC's  discretion  on  requiring 
reports  responding  to  a  notice  of 
violation  will  reduce  the  burdens  of 
preparing  imnecessary  reports  by 
licensees  and  of  reviewing  these  reports 
by  the  NRC  vdthout  compromising  the 
public  health  and  safety.  However,  it  is 
impossible  to  quantify  the  amount  of 
reduction  in  burden  because  the  number 
of  discretions  to  be  authorized  cannot  be 
estimated.  Therefore,  the  burden  under 


the  direct  final  rule  would  be  at  most 
equal,  but  probably  less  than,  the 
burden  under  the  existing  regulations. 
This  constitutes  the  regulatory  analysis 
for  the  direct  final  rule. 

Small  Business  Regulatory  Enforcement 
Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Backfit  Anal3r8is 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 
Therefore,  a  backfit  analysis  is  not 
required  for  this  direct  final  rule. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

JO  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  Impact 
statement.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements. 

For  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974  as 
amended,  and  5  U.S.C.  552  and  553.  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  2  and  51. 

PART  2— RULES  OF  ^fiiC"  CE  FOR 
DOMESTIC  LICENSING  prDCFE:   NGS 
AND  ISSUANCE  OF  0RDE"5 

1.  The  autnonty  citation  lor  part  2  is 
revised  as  follows: 

Authority:  Sees.  161. 181. 68  Stat.  948, 
953,  as  amended  (42  U.S.C.  2201,  2231):  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53. 
62,  63,  81,  103,  104, 105,  68  Stat.  930,  932, 
933,  935,  936,  937,  938,  as  amended  (42 
U.S.C  2073,  2092,  2093,  2111,  2133.  2134, 
2135);  sec.  114(f),  Pub.  L.  97-425,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10134(f));  sec. 
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102,  Pub.  L  91-190.  83  Stat.  853.  as  amended 
(42  U.S.C.  4332);  sec.  301.  88  Stat.  1248  (42 
U.S.C  5871).  Sections  2.102.  2.103.  2.104, 
2.105,  2721  also  issued  under  sees.  102. 103. 
104,  105.  183.  189,  68  Stat.  936.  937.  938. 
954.  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134.  2135,  2233.  2239).  Section  2.105  also 
issued  under  Pub.  L  97-415,  96  Sut.  2073 
(42  use.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b.  i,  o,  182. 186,  234, 
68  Stat.  948-951.  955.  83  Stat.  444.  as 
amended  (42  U.S.C.  2201(b).(i).(o).  2236. 
2282);  sec.  206,  88  Stat.  1246  (42  U.S.C 
5846).  Sections  2.60O-2.606  also  issued 
under  sec.  102,  Pub.  L.  91-190,  83  Stat.  853, 
as  amended  (42  U.S.C.  4332).  Sections 
2.700a,  2.719  also  issued  under  5  U.S.C.  554. 
Sections  2.754,  2.760,  2.770,  2.780  also 
issued  under  5  U.S.C.  557.  Section  2.764  also 
issued  under  sees.  135, 141,  Pub.  L.  97-425, 
96  Stat.  2232,  2241  (42  U.S.C.  10155.  10161). 
Section  2.790  also  issued  under  sec.  103.  68 
Stat.  936.  as  amended  (42  U.S.C.  2133)  and 
5  U.S.C.  552.  Sections  2.800  and  2.808  also 
issued  under  5  U.S.C.  553.  Section  2.809  also 
issued  under  5  U.S.C  553  and  sec.  29.  Pub. 
L.  85-256.  71  Stat  579.  as  amended  (42 
U.S.C  2039).  Subpart  K  also  issued  under 
sec.  189.  68  Stat.  955  (42  U.S.C.  2239);  sec. 
134,  Pub.  L.  97-425,  96  Stat.  2230  (42  U.S.C. 
10154).  Subpart  L  also  issued  under  sec.  189, 
68  Stat.  955  (42  U.S.C.  2239).  Appendix  A 
also  issued  under  sec.  6,  Pub.  L.  91-560,  84 
Sut.  1473  (42  U.S.C.  2135).  Appendix  B  also 
issued  under  sec.  10,  Pub.  L.  99-240,  99  Stat. 
1842  (42  U.S.C  2021b  et  seq.). 

2.  Section  2.8  is  revised  to  read  as 
follows: 

§  2  3      nor'^iatiG.o  collection  re.,ui'ferner:s 

CW3  3t)0r0vai 

i*ius  pdrt  uontains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  requirements  of  the 
Papei^vork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

3.  In  §  2.201.  paragraph  (a)  is  revised 
to  read  as  follows: 


§  2.201    Notice  of  violation. 

(a)  In  response  to  an  alleged  violation 
of  any  provision  of  the  Act  or  this 
chapter  or  the  conditions  of  a  license  or 
an  order  issued  by  the  Commission,  the 
Commission  may  serve  on  the  licensee 
or  other  person  subject  to  the 
jurisdiction  of  the  Commission  a  written 
notice  of  violation;  a  separate  notice 
may  be  omitted  if  an  order  pursuant  to 
§  2.202  or  demand  for  information 
pursuant  to  §  2.204  is  issued  that 
otherwise  identifies  the  apparent 
violation.  The  notice  of  violation  will 
concisely  state  the  alleged  violation  and 
may  require  that  the  licensee  or  other 
person  submit,  within  20  days  of  the 
date  of  the  notice  or  other  specified 
time,  a  written  explanation  or  statement 
in  reply  if  the  Commission  believes  that 
the  licensee  has  not  already  addressed 
all  the  issues  contained  in  the  notice  of 
violation,  including: 

(1)  Corrective  steps  which  have  been 
taken  by  the  licensee  or  other  person 
and  the  results  achieved; 

(2)  Corrective  steps  which  will  be 
taken;  and 

(3)  The  date  when  full  compliance 
will  be  achieved. 


PART  51— ENVIRONMENT  A 
PROTECTION  REGULAriONS  -CP. 
DOMESTIC  LICENSING  AND  RELATED 
t^EGULATORY  FUNCT  ONS 

4.  The  authority  citation  lor  Part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  Stat.  948.  as 
amended,  sec.  1701, 106  SUt.  2951,  2952. 
2953,  (42  U.S.C.  2201.  2297f);  sees.  201.  as 
amended.  202. 88  Stat.  1242.  as  amended. 
1244  (42  U.S.C.  5841.  5842).  Subpart  A  also 
issued  under  National  Environmental  Policy 
Act  of  1969.  sees.  102, 104. 105,  83  Stat.  853- 


854.  as  amended  (42  U.S.C.  4332.  4334, 
4335);  and  Pub.  L.  95-604.  Title  II.  92  Stat. 
3033-3041;  and  sec.  193.  Pub.  L.  101-575. 
104  Stat.  2835  (42  U.S.C.  2243).  Sections 
51.20,  51.30,  51.60,  51.80.  and  51.97  also 
issued  under  sees.  135, 141.  Pub.  L.  97-425, 
96  Stat.  2232.  2241,  and  sec.  148,  Pub.  L. 
100-203, 101  Stat.  1330-223  (42  U.S.C. 
10155, 10161, 10168).  Section  51.22  also 
issued  under  sec.  274,  73  Stat.  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  sec.  121,  96  Stat.  2228  (42  U.S.C 
10141).  Sections  51.43.  51.67,  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982. 
see.  114(f].  96  Stat.  2216.  as  amended  (42 
U.S.C  10134(f)). 

5.  In  §  51.10,  paragraph  (d)  is  revised 
to  read  as  follows: 


§51. 1C  -'urpcse  -:n 
Applications  o»  f?rgu 
Environrr!e"ra.  Duai 


Ccunci!  on 


(d)  Commission  actions  initiating  or 
relating  to  administrative  or  judicial 
civil  or  criminal  enforcement  actions  or 
proceedings  are  not  subject  to  Section 
102(2)  of  NEPA.  These  actions  include 
issuance  of  notices  of  violation,  orders, 
and  denials  of  requests  for  action 
pursuant  to  subpart  B  of  part  2  of  this 
chapter;  matters  covered  by  part  15  and 
part  1 60  of  this  chapter;  and  issuance  of 
confirmatory  action  letters,  bulletins, 
generic  letters,  notices  of  deviation,  and 
notices  of  nonconformance. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Commission. 

James  M.  Taylor, 

Executive  Director  for  Operations. 

[FR  Doc.  96-21167  Filed  8-21-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Parts  2  and  51 

RIN3150-AF43 

Deletion  of  Outdateo  References  and 
Minor  Change 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Conunission  (NRC)  is  proposing  to 
amend  its  regulations  to  delete  all 
references  to  Appendix  C,  of  10  CFR 
Part  2.  Appendix  C  "General  Statement 
of  Policy  and  Procedures  for 
Enforcement  Actions,"  was  removed 
from  the  Code  of  Federal  Regulations 
because  it  is  a  Policy  Statement,  not  a 
regulation,  and  the  enforcement  poUcy 
was  published  as  a  Policy  Statement  on 
Jime  30,  1995.  This  proposed  rule  also 
provides  that  the  NRC  may  use 
discretion  when  determining  whether  to 
require  a  written  explanation  or 
statement  in  reply  to  a  notice  of 
violation.  When  the  NRC  believes  that 
the  licensee  or  other  person  who 
receives  the  notice  of  violation  has 
already  adequately  addressed  all  the 
issues  contained  in  that  notice,  at  the 
discretion  of  the  NRC,  further  written 
responses  may  not  be  required. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before 
September  23,  1996. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555- 
0001.  ATTN:  Docketing  and  Service 
Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  MD,  between 
7:30  am  and  4:15  pm  Federal  workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  hiformation  Section. 

Copies  of  comments  received  may  be 
examined  or  copies  for  a  fee,  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
FOR  FURTHER  iNPORMATiON  CONTACT: 
M.L.  Au,  U':tH  >■  jt  Nwcear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6181.  E-Mail: 
INTERNET:MLA@NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  Direct 
Final  Rule  published  in  the  rules 
section  of  this  Federal  Register. 

Procedural  Background 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  we  are 


publishing  this  proposed  rule 
concurrently  as  a  Direct  Final  Rule  in 
the  final  rule  section  of  this  Federal 
Register.  The  Direct  Final  Rule  will 
become  effective  on  October  21, 1996. 
However,  if  the  NRC  receives  significant 
adverse  comments  on  the  Direct  Final 
Rule  by  September  23, 1996.  then  the 
NRC  will  publish  a  docuiment  that 
withdraws  the  Direct  Final  Rule.  If  the 
Direct  Final  Rule  is  withdrawn,  the  NRC 
will  address  in  a  Final  Rule  the 
conunents  received  in  response  to  this 
proposed  rule.  Absent  significant 
modifications  to  the  proposed  revisions 
requiring  republication,  the  NRC  will 
not  initiate  a  second  comment  period  on 
this  action  in  the  event  the  Direct  Final 
Rule  is  withdrawn. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
BuDetin  Board  (BBS)  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  number  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  fix)m  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  emd  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
nimiber  for  the  main  FedWorld  BBS. 
703-321-3339,  or  by  using  Tehiet  via 
Lntemet:  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 


accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  retimi  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  hsting  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  linut  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP, 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  Menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555,  telephone 
(301)  415-5780;  e-mail  AXD3@nrc.gov. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Penalties.  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  Impact 
statement.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements. 

For  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  the 
Energy  Reorganization  Act  of  1974  as 
amended,  and  5  U.S.C.  552  and  553.  the 
NRC  is  proposing  the  amendments  to  10 
CFR  parts  2  and  51  that  are  set  forth  in 
the  direct  final  rule  published  elsewhere 
in  this  issue. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  August,  1996. 
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23 .41473 

3 '  ...> .41476 

33 .41467 

34 .41467 

38 . ..... 41 467 

39 „ .41467 

45 41467 

46 41467 

51 41467 

52 .41467.41473 

>-^0  ■  •■•■••••••■•••••••••••••••••■■••••■•^  I  ^Of 

253 43119 

506 42190 

547 421 90 

552 42190. 46462 

719 42939 

722 „ „ 42939 

752 42939 

901 41 702 

905.- 41702 

906 41702 

908 41702 

909 41 684 

915 - 41702 

91 6 41 702 

917 41702 

922 41702 

928 41702 

932 ....41 702 

933 41702 

935 41702 

936 „ 41702 

942 41702 

945 „ 41702 

952 41 702 

971 41 702 

1 801 „ 40533 

1802 „ 40533 

1803 -....40533 

1804 -..40533 

1805 40533 

1806..: „ 40533 

1825 42394 

^852 40533 

Proposed  Rules: 

1— 41212 


4. 4121 2,  41 21 4 

5 41212 

7 40284 

1 2 41 21 4 

1 4 41 21 2 

1 5... 40284.  41214 

16 40284.41214 

25 .41214 

31 „.41 21 4 

wV  ■■••«■••••■••••■*•■•••*■■■■••••« ■■••(^  t  £t  £ 

37 40284 

42 43294 

46 40284.  41214 

52 .40284.41214 

53 43294 

252 4321 4 

909 40775 

952 40775 

970.. - ...40775 

4s  CFR 

•  «nc........— .....— ...............^  I U 1 9 

195 43026 

390 42822 

544 41965 

571 41356.41510 

36 1 40781 

362 40781 

363 40781 

364 - 40781 

385 40781 

386 40781 

391 - 40781 

393 40781 

571  .- 40784.  41510.  41764, 

43033 
1002 42190 

50  CFR 

13 40481 

14 40481 

17 - .—..41020,43178 

20 42492 

222 41514 

285 40352,  43027.  43184 

660 401 56.  401 57 

678.. 43185 

679 40158,  40353,  40748, 

41024.  41363,  41523,  41 744, 
43312 
PfopoMd  Rutes: 

20 42495,  42500,  42506. 

42730 

30 41115 

1 00 41 060 

216 40377 

217 41116 

222 41 1 16,  41541 

227 40810 

300 41987 

622 42413. 42822.  43215 

648 43217 

660 41988 

679 ^...40380,  43035.  43325 


IV 
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REMINDERS 

■^ne  !tems  .n  this  list  were 
edrtonally  comptled  a    an  aid 
to  federal  Registpc  users 
Inclusion  or  exciusion  from 
this  list  has  no  legaJ 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agiicultural  MarVeting 
Service 

Oranges  and  grapefruit  grown 
in  Texas;  published  &-2'-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Shipyard  empioyment  safety 
and  health  standards 
Personal  protective 
equiprrient;  ptit)(ishec  5 
24-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Grants  arid  axjperative 
agreements,  uniform 
administrative  requirements: 
Institutions  of  highef 

education,  hospitals,  and 

other  nofvpfofit 

organizations,  putXished 

7-23-96 

STATE  DEPARTMENT 

Nationality  and  passports: 
Passports  and  US 
nationality  claims  ir 
foreign  countnes,  persons 
authonzed  to  issue  and 
ac^udicate;  published  &- 
22-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

vOP  Federal  airways, 
correction,  publisned  S-22- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Aimonos  grown  in  California; 
comments  due  by  8-30-96; 
published  7-31-96 
Onions  grown  in— 
Idaho  and  Oregon;    ' 
comments  due  by  8-30- 
96;  published  7-31-96 
Potatoes  (Irish)  grown  in- 
Idaho  and  Oregon; 
comments  due  by  8-28- 
96,  published  7-29-96 


Prunes  (dried)  produced  in 
CaStornia;  comments  due  t>y 
8-30-96;  published  7-31-96 

AGRICULTURE  '  '      . 

OEPARTMEN- 
Animal  and  Plan!  health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Japanese  beetle;  commania 
due  by  8-26-96;  published 
S-25-9€ 

COMMERCE  DEPARTMENT 
National  Oceanic  ana 
Atmospheric  Adminlatratlon 
Fishen*  conservation  and 
management: 

Gulf  ol  Alaslai  groundfish; 
oommants  due  by  8-30- 
96;  pubiahad  7-5-96 
Guir  of  Mexico  reef  fish; 
comments  due  by  8-30- 
96;  published  8-15-96 
Ocean  salmon  off  coasts  of 
Washington,  Oregon  and 
CaHfomia;  comments  due 
by  8-27-96;  published  8- 
13-96 

EDUCATION  DEPARTMENT 
Direct  grant  programs; 
comments  due  by  8-30-96; 
Dubiished  7-16-96 
Elementary  and  secorxlary 
educatior 

Indnn  faiiowship  and 
pfOtoaslonal  development 
programs;  comments  due 
by  8-26-96;  published  7- 
26-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pottudon  corrtrol;  new 
motor  vehicles  and  engines: 
Highway  heavy-duty 
engines;  emissions 
control;  comments  due  by 
8-26-96;  published  6-27- 
96 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Nonmetallic  mineral 
processing  plants; 
convnants  due  by  8-26- 
96;  published  6-27-96 
Volatile  organic  compound 
(VOC)  emissions- 
Architectural  coatings; 
comments  due  by  8-30- 
96;  published  6-25-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

American  Samoa  et  al.; 
correction;  comments  due 
by  8-26-96;  published  7- 
25-96 

California;  comments  due  t)y 
8-26-96;  published  7-25- 
96 


Illinois,  comments  due  by  8- 

26-96.  published  7-25-96 
Iowa,  comments  due  by  8- 
28-96;  published  7-29-96 
Missouri:  comments  due  by 
3-2&-96.  published  7-29- 
96 
Pennsylvania;  comments 
due  by  8-29-96;  published 
7-30-96 
Tennessee;  comments  due 
by  &-28-96:  published  7- 
29-96 
Wasnington.  comments  due 
by  8-26-96:  published  7- 
25-96 
Wisconsin;  comments  due 
Dv  8-28-96;  published  7- 
29-96 
Air  quality  imptementation 
Dians:  «AvappfOval  and 
promuigation:  various 
States   air  quality  planning 
Durtxjses:  designation  of 
a-i-eas 

Washington;  comments  due 
by  8-28-96:  published  7- 
29-96 
Clean  Air  Act 
State  operatir>g  permits 
programs- 
New  VorV,  comments  due 
by  8-29-96;  published 
7-30-96 
Drinking  water: 
Nationai  primary  and 
secondary  dnnking  water 
regulations- 
Enhanced  surface  water 
treatment  requirements 
for  waterbome 
pathogens  and  viruses, 
comments  due  by  8-30- 
96,  published  5-29-96 
Hazardous  waste  program 
authonzations: 
Kansas,  comments  due  by 
8-28-96;  published  7-29- 
96 
Hazardous  waste: 
Hazardous  waste 
management  system- 
Contaminated  media 
managed  during 
government-overseen 
remedial  actions: 
requirements,  comments 
due  by  8-28-96; 
published  7.1-95 

Pesticides;  tolerances  m  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acephate,  etc.;  comments 

due  by  8-28-96;  published 

7-29-96 
Linuron;  comments  due  by 

8-26-96;  published  6-26- 

96 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan- 
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National  pnorities  list 
update;  comments  due 
by  8-26-96;  published 
7-26-96 

National  priorities  list 
update,  comments  due 
by  8-28-96;  published 
7-29-96 
Toxic  chemical  release 

reporting;  community  nghl- 

to-know- 

Metal  mining,  coal  mining, 
etc.;  industry  group  list 
additions;  comments 
due  by  8-26-96. 
published  6-27-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations- 
Short-  and  intermediate- 
term  credit;  PCS 
(System)  and  non- 
System  lerxlers: 
comments  due  by  8-30- 
96;  published  7-17-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Commercial  mobile  radio 
services- 
Enhanced  91 1  emerger>cy 
calling  systems; 
comments  due  by  8-26- 
96;  published  8-2-96 
Interstate  Information 
services;  comments  due 
by  8-26-96,  putilisheo  7- 
26-96 
Telecommunications  Act  of 
1996;  implementatiorv- 

Accounting  safeguaras. 
comments  due  by  8-26- 
96;  published  8-1-96 
Radio  stations:  table  of 
assignments: 

Florida;  comments  due  by 
8-26-96;  published  7-19- 
96 
Louisiana;  comments  due  by 
8-26-96;  published  7-19- 
96 

Nevada:  comments  due  by 
8-26-96;  published  7-19- 
96 

New  Mexico;  comments  due 
by  8-26-96:  published  7- 

19-96 
Television  tiroadcasting: 

Cable  television  systems— 
Major  television  markets; 
list;  comments  due  by 
8-26-96;  published  7-2- 
96 

FEDERAL  MARITIME 
COMMISSION 

Ocean  freight  forwarders, 
marine  terminal  operations, 
and  passenger  vessels: 
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ransportat»0(^ 
iorioerfor"iance.  *inaTCiai 

'eSpOnsiDilrTv 

'equi^ements    comments 
3ue  Dv  &-?6-96    puDiished 
6-2&-96 

FEDERAL  TRADE 
COMMISSION 

Trade  'eguiatiof-  'uies- 
Lj&ricat:'-.g  on    previously 
jseo,  oeceo'cve 
acfve^isng  a^^c  iac:>e'ing: 
cor^rnents  due  D\  5-2&- 
9c    DuDiisried  ""-26-96 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Federal  regulatory  review: 
Food  arvl  cosmetic  labeling; 
comments  due  by  S-26- 
96:  published  6-12-96 

M^nan  arjgs 
New  3'ugs    us* 
cc'SOHOaticr    federal 

comments  Jue  by  8-27- 
96;  published  5-11-96 
Medical  devices: 
Hematology  and  pathology 
devices 

Immunonistocnemistry 
reagents  and  kits; 
classification  and 
reclassification; 
comments  due  by  8-30- 
96;  published  6-14-96 
Humanitarian  use  devices; 
comments  due  by  8-26- 
96;  published  6-26-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Hur^iar  services: 
Social  welfare  arrangements 
with  States  or  other 
agencies;  comnnents  due 
by  8-30-96:  published  7-1- 

•NTERIQP  OEPi'5-r-MEN-^ 
r^sfi  and  Wildiite  Service 
Endangered  and  threatened 
species: 


Coastal  dunes  milk- vetch. 
etc.  (five  plants  anc  iiza-'d 
fcom  Mortere\  County 
CA)    :cmr-.ents  .ue  d>   s- 
30-9t   DuD'isnec  6-2*3-96 

INTERIOR  DEPARTMENT 

Enaange'eci  a^c  "ireatened 
speoes 

Coastai  3unes  "liixve!:^ 
etc     'ive  Dia-^ts  a'vc:  ';zara 
frorr.  Monte'ev  r-o-...'-''y, 
C^>    .;c""v--^e^ts  Oue  Dy  8- 
3&-96    PijDiis"^ea  7-10-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
^e'"ianen-  o'::>Q'a."'  ?.'~>c 

recia-^ta'io'-  :ya'- 

SlJDmiSSiunS 

\mnots;  comments  due  by  8- 

29-96-  Dubtished  ''-30-96 
JUSTICE  OEPARTMEN' 
immigration  anc 
Naturalization  Sei^ice 
Imr^ig'at.'O'-' 
Immigration  petitions- 
Priority  dates  for 
employment-based 
petitions;  comments  due 
by  8-26-96;  published 

PERSONNEL  MANAGEMENT 

OFFICE 

Administrative  law  judge 

examination;  funding; 

comments  due  by  8-28-96; 

put)lished  7-29-96 
STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
Visa  waiver  pilot  program- 
Australia;  comments  due 
by  8-28-96;  published 

TRANSPORTA-^iON 
DEPARTMENT 

Coast  Guard 

^^egattas  and  marine  parades: 
Events  requiring  permits, 
written  notwes,  or  neittier; 


idenWcation;  comments 
due  by  8-26-96;  published 
6-26-96 

■^RANSPOP'A'-iCN 
DEPARTMENT 
Federal  regulatory  review: 
Oassified  infonmation; 
comments  due  by  8-30- 
96;  published  7-1-96 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-26-96;  puttlished 
6-26-96 
TRANSPORTATION 
DEPARTMEN' 
Federal  Aviation 
Administration 
i   At'  "ess  directives: 
de  Havilland;  comments  due 
by  8-26-96;  published  7- 
16-96 
Aviat  Aircraft  Inc.;  comments 
due  by  8-30-96;  putjiished 
7-9-96 
Boeing;  comments  due  by 
8-27-96;  published  8-12- 
96 
Jetstream;  comments  due 
by  8-27-96;  published  6- 
28-96 
Short  Brothers;  comments 
due  by  8-29-96;  published 
7-12-96 
Shorts;  comments  due  by  8- 
29-96;  published  7-12-96 
Glass  D  airspace;  comments 
due  by  8-26-96;  published 
7-17-96 
Class  E  airspace;  comments 
due  by  8-26-96:  published 
7-10-96 
TRANSPOR'^A^iQN 
DEPARTMEN' 
Natioria;  '-I'gf'way  ''affic 
Safer,-  Admir'.istration 
Motor  vehicle  safety 
standards: 
Air  brake  systems- 
Long-stroke  brake 
cfiambers;  comments 
due  by  8-26-96; 
published  7-11-96 


Lamps,  reflective  devces, 
and  associated 
equipmerrt- 

Heavy  tnx*  conspicuity; 
evaluation  plan; 
comments  due  by  8-30- 

~"   :iblished  7-1-96 

'"iNS^OR'ATION 
CPPAP-'MEN' 

i^esea'c'-'  a'^c  Spe-cia 
Programs  AdrruniSiralton 

Pipeline  safety: 

Natural  gas  distiibution 
systems;  excess  flow 
valve  performance 
standards;  customer 
notification;  comments  due 
by  8-26-96:  published  6- 

97-QR 

TSEASvPv   DEPARTMENT 

FIsca    Srf-v'-e 

Treasury  certificates  of 
indetJtedness,  notes,  and 
bonds:  State  and  tocai 
government  series; 
comments  due  by  8-26-96; 
putdished  7-26-9'= 

TREASURE  DEPAC'MENT 

Interna;  Revenje  Service 

Income  taxes: 

Low  Income  housing  credit; 
availat}le  unit  rule; 
comments  due  by  8-28- 

96:  p^r'.'-.-^  '  ""-96 

TREASURE   DEPAB-MFNT 

Thrift  Supe'Visior^  0".ce 

Corporate  governance;  Federal 
regulatory  review;  comments 
due  by  8-26-96:  Dut)lished 
6-25-96 

r;  c  ;:  i  p  -^  y,  C  ty  ' 

Practice  and  procedure: 

Rulemaking  notice-and- 
comment  provisions; 
comments  due  by  8-30- 
96;  published  7-1-96 
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Feds".!    Ki'ti'-KT 
Vol.  61,  No.  165 
Friday,  August  23.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regjtatory  documents  having  generaJ 
applicability  and  legal  effect,  most  of  which 
are  Keyed  to  and  codified  in  the  Code  of 

federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeic. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

5  CFR  Chapter  XXIV 

18CFR  Part  3c 

RIN3209-AA15 

[Docket  No.  RM9S-1-000.  Order  No.  589] 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Federal 
Energy  Regulatory  Commission 

Issued  August  16, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing 
regulations  for  employees  of  the 
Commission,  including  members  of  the 
Commission,  which  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  OGE.  The  supplemental 
regulations  are  necessary  and 
appropriate  in  view  of  the  particular 
needs  of  the  Commission  as  a  regulatory 
body  with  quasi-judicial  functions.  The 
supplemental  regulations  establish 
prohibitions  on  holding  securities  of 
certain  companies  substantially  affected 
by  Commission  regulation  and  require 
Commission  employees  to  seek  approval 
from  the  Designated  Agency  Ethics 
Officer  of  the  Commission  (DAEO)  prior 
to  engaging  in  certain  outside  activities. 
The  supplemental  regulations  also 
require  employees  to  document  recusals 
in  writing.  The  Commission  is  also 
repealing  its  existing  standards  of 
conduct  and  inserting  in  their  place  a 
cross-reference  to  other  ethics 
regulations,  and  a  provision  establishing 
standards  of  cooperation  with  the 
Inspector  General. 


EFFECTIVE  DATE:  These  regulations  take 
effect  August  23,  1996 

FOR  FURTHER  INFORMATION  CON' ACT: 
Elizabeth  Arnold,  Office  of  the  General 
Coimsel.  General  and  Administrative 
Law.  Room  91-18,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  D.C.  20426; 
telephone  202-208-0457. 

SUPPLEMEN'iSv  iNPORMATiON: 
Availability  of  Dotument'- 
In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  also  provides 
all  interested  persons  an  opportunity  to 
insj>ect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE..  Washington.  D.C. 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200,  14400.  12000,  9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits,  and  1  stop  bit.  The 
full  text  of  this  document  will  be 
available  on  CIPS  indefinitely  in  ASCII 
and  in  WordPerfect  5.1  format  for  one 
year.  The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  the  Public 
Reference  Room  at  888  First  Street  NE., 
Washington.  D.C.  20426. 

The  Commission's  bulletin  board 
system  also  can  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system. 

•  After  logging  on,  type:  /go  FERC 

To  access  the  FedWorld  system  through 
the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  System 

•  Type:  /go  FERC 

Or: 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 


•  Scroll  down  the  page  to  select  FedWorld 
Telnet  Site 

•  Select  the  option:  (1)  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

I.  Background 

On  August  7, 1992,  OGE  published 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557,  57  FR  52583. 
and  60  FR  51667.  vnth  additional  grace 
period  extensions  at  59  FR  4779-4780, 
60  FR  6390-6391,  and  60  FR  66857- 
66858.  Codified  at  5  CFR  part  2635,  the 
new  Standards  became  effective  on 
February  3. 1993,  superseding  most 
agency-specific  standards  of  conduct  on 
that  date. 

In  February  1993,  the  Commission 
repealed  portions  of  its  standards  of 
conduct  regulations  that  were 
superseded  by  OGE's  Standards.  58  FR 
7486.  The  repealed  sections  included 
most  of  the  Commission's  conflict  of 
interest  and  ethical  conduct  regulations, 
and  provisions  relating  to  the  reporting 
of  outside  employment  and  financial 
interests.  The  Commission  retained  for 
a  temporary  OGE-approved  period  its 
preexisting  prohibition  against  the 
ownership  or  purchase  of  the  securities 
of  jurisdictional  companies.  The 
Commission  also  retained  on  the  basis 
of  independent  statutory  authority 
provisions  barring  the  disclosure  of 
audit  information  and  information 
relating  to  the  nature  and  timing  of 
future  Commission  action. 

With  the  concurrence  of  OGE, 
agencies  are  authorized  to  publish 
agency-specific  supplemental 
regulations  that  are  necessary  to 
implement  properly  their  respective 
ethics  programs.  The  Commission,  vrith 
OGE's  concurrence,  has  determined  that 
the  following  supplemental  regulations, 
to  be  codified  in  part  3401  of  new 
chapter  XXTV  of  5  CFR,  are  necessary 
and  appropriate  to  the  successful 
implementation  of  the  Commission's 
ethics  program.  By  this  rulemaking,  the 
Commission  is  also  revising  its  own 
regulations  at  18  CFR  part  3c  to  delete 
the  conflicts  of  interest  provision  being 
superseded  by  the  new  supplemental 
regulations  and  to  establish  standards  of 
cooperation  with  the  Inspector  General. 

Tne  Commission  is  issuing  these 
regulations  pursuant  to  its  authority  as 
an  independent  regulatory  body  within 
the  Department  of  Energy  (DOE).  The 
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Energy  Department  published  its  own 
supplemental  regulations  in  the  Federal 
Register  on  July  5.  1996.  which  are  not 
applicable  to  Commission  employees. 
See  61  FR  35085-35088.  The 
Commission  has  the  statutory 
responsibility  to  manage  its  own 
operations,  including  ^e  supervision  of 
its  staff.  Its  officers  and  employees,  in 
the  performance  of  their  functions,  are 
not  responsible  or  subject  to  the 
supervision  of  any  officer  or  employee 
of  any  other  part  of  DOE.  42  U.S.C. 
7171.  The  Commission  is  authorized  to 
prescribe  rules,  regulations  and  policy 
statements,  including  such  procedural 
and  administrative  rules  as  are 
necessary  to  the  exercise  of  its 
functions,  and  is  issuing  these 
regulations,  with  the  concurrence  of 
OGE,  pursuant  to  its  authority  to  do  so, 
independent  of  DOE.  42  U.S.C.  7171(0 
and  7172(h) 

n.  Analysis  of  the  Regulations 

Section  3401 .101    General 

Section  3401.101  explains  that  the 
regulations  contained  in  the  rule  apply 
to  all  Commission  employees,  which 
include  members  of  the  Commission, 
and  are  supplemental  to  the  Standards. 
It  also  notes  that  employees  are  required 
to  comply  with  5  CFR  part  2635,  the 
executive  branch  financial  disclosure 
regulations  at  5  CFR  part  2634, 
additional  mles  of  conduct  published  in 
5  CFR  part  735,  and  the  Commission's 
Standards  of  Conduct  at  18  CFR  part  3c. 

Section  3401 .102    Prohibited  Financial 
Interests 

The  Standards  at  5  CFR  2635.403(a), 
provide  that  individual  agencies  may 
adopt  supplemental  regulations 
prohibiting  or  restricting  employees 
from  acquiring  or  holding  certain 
financial  mterests  or  classes  of  financial 
interests  if  the  acquisition  or  holding 
would  cause  a  reasonable  person  to 
question  the  inipartiaUty  with  which  the 
agency's  programs  are  administered. 
Where  it  is  necessary  to  the  efficiency 
of  the  service,  such  prohibitions  may  be 
extended  to  employees'  spouses  and 
minor  children. 

Under  18  CFR  part  3c,  the 
Commission  has  long  prohibited 
employees,  their  spouses  and  minor 
children,  from  owning  the  securities  of 
certain  entities  directly  or  indirectly 
subject  to  the  jurisdiction  of  the 
Commission.  The  Commission  has 
determined  that  a  supplemental 
regulation  is  needed  to  retain  the 
general  prohibition  against  financial 
holdings  in  those  companies  that  are 
substantially  affected  by  Commission 
regulation  m  order  to  protect  the 


integrity  of  the  Commission's  programs 
and  processes.  New  section  3401.102  is 
generally  similar  to  the  Commission's 
prior  prohibition  and  identifies  the 
types  of  entities  the  securities  of  which 
employees  are  prohibited  from  holding 
or  acquiring.  The  restrictions  also  will 
help  to  maintain  public  confidence  that 
sensitive  information  relating  to  agency 
operations  is  not  misused  for  private 
gain  and  will  help  accomplish  the 
Commission's  mission  by  avoiding 
widespread  disqualification  of 
employees  from  the  performance  of 
their  official  duties. 

The  Commission  has  determined  that 
application  of  the  securities  restrictions 
in  §  3401.102  to  spouses  and  minor 
children  is  necessary  to  avoid 
interference  with  the  ability  of 
employees  to  do  their  jobs,  which  must 
be  performed  with  impartiaUty,  and  to 
enable  the  Commission  to  carry  out  its 
mission  effectively.  As  evidence  by 
provisions  long  included  in  18  CFR  part 
3c,  the  Commission  believes  it  is 
important  to  the  success  of  its  mission 
for  regulated  entities  and  others  affected 
by  agency  decisions  to  have  this 
additional  degree  of  assurance  that 
agency  decisions  are  not  influenced  by 
considerations  of  personal  gain  on  the 
part  of  Commission  persoimel. 

The  DAEO  will  compile  annually  a 
Prohibited  Securities  List  (PSL) 
cataloguing  the  financial  interests  that 
employees  may  not  own.  The  PSL  is 
intended  to  serve  as  a  reference  source 
to  assist  employees  in  identifying 
prohibited  interests.  Whether  or  not  a 
holding  is  included  in  the  PSL  is  not 
conclusive  as  to  its  status  as  a 
prohibited  holding. 

Section  3401.102(b)  gives  the  DAEO 
authority  to  grant  a  written  waiver  of  the 
application  of  §  3401.102(a)  based  upon 
a  determination  that  the  waiver  is  not 
inconsistent  with  law  and  the  executive 
branch-wide  Standards  and  meets  the 
waiver  standard  established  in 
§  3401.102(b).  An  employee  may  be 
required  under  the  waiver  to  disqualify 
himself  or  herself  from  a  particular 
matter  or  take  other  appropriate  action. 

The  waiver  provision  is  intended,  in 
appropriate  cases,  to  ease  the  burden 
that  the  prohibited  financial  interests 
section  may  impose  on  the  private  Uves 
of  Commission  employees,  while 
ensuring  that  employees  do  not  engage 
in  actions  that  may  interfere  with  the 
objective  and  impartial  execution  of 
their  official  duties  or  raise  questions 
about  possible  misuse  of  their  official 
positions. 


Section  3401.103    Procedures  for 

Accomplishing  Disqualification 

Section  3401.103  requires  that  where 
employees  disqualify  themselves  from  a 
particular  matter  before  the 
Commission,  whether  because  of  a 
conflicting  financial  interest,  a  question 
of  the  employee's  impartiality,  or 
because  the  employee  is  seeking 
employment  with  a  person  who  could 
be  affected  by  the  performance  of  the 
employee's  duties,  written  notification 
of  the  recusal  must  be  provided  to  a 
supervisor  and  the  ethics  officer.  Under 
the  executive  branch-wide  Standards, 
employees  who  become  aware  of  the 
need  to  disqualify  themselves  from 
participation  in  a  particular  matter  to 
which  they  have  been  assigned  should 
notify  the  person  responsible  for  the 
assignment.  An  employee  is  not 
required  under  those  Standards  to  file  a 
written  disqualification  statement 
unless  asked  by  an  agency  ethics  official 
or  the  person  responsible  for  the 
assigimient  to  file  a  written 
disqualification  statement.  5  CFR 
2635.402(c),  2635.502(e),  and  263,604. 

The  Commission  has  determined  that 
where  a  disqualification  is  necessary,  a 
written  record  of  the  recusal  is  required 
to  protect  both  the  disqualified 
employee  and  the  Commission.  A 
written  recusal  statement  avoids 
possible  questions  about  the  scope  and 
terms  of  the  recusal  and  ensures  that  the 
agency  will  be  able  to  pro\'ide  adequate 
staffing  for  the  matter  from  which  the 
employee  is  recused.  The  Comnussion 
has  in  the  past  requested  written 
notifications  of  recusal  for  members  of 
the  staff  Accordingly,  a  written 
notification  requirement  is  being 
included  in  these  supplemental 
regulations.  The  written  notification 
provision  contained  in  §3401.103  is  not 
applicable  to  members  of  the 
Commission,  who  have  no  supervisors, 
and  who  indicate  their  nonparticipation 
in  public  matters  on  the  public  record. 
In  practice,  such  matters  comprise  the 
vast  majority  of  items  that  came  before 
the  Commission. 

The  supplemental  rule  merely 
establishes  disqualification  procedures 
when  recusal  is  otherwise  appropriate. 
It  estabhshes  no  independent  standards 
as  to  when  recusal  is  necessary 
Moreover,  it  is  not  the  Commission's 
purpose  to  impose  a  technical 
requirement  that  would  result  in 
disciplining  an  employee  for  failure  to 
provide  written  notice  by  some  arbitrary 
deadline.  Thus,  the  notice  requirement 
imposed  by  this  regulation  is  phrased  to 
give  an  employee  flexibility  in 
determining  precisely  when  to  give 
notice  of  disquaiificaUon  from  a  matter 
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to  which  the  employee  has  been 
assigned.  Notice  is  to  be  given  when  the 
employee  becomes  aware  of  the  need  to 
disqualify  himself  from  participation  in 
the  matter.  In  no  way  does  the  notice 
requirement  affect  the  employee's 
obligation  not  to  participate  in  the 
matter. 

Section  3401 . 1 04    Prior  Approval  for 
Outside  Employment 

Under  5  CFR  2635.803,  an  agency  that 
detennines  it  is  necessary  or  desirable 
for  the  purpose  of  administering  its 
ethics  program  may,  by  supplemental 
regulation,  require  its  employees  to 
obtain  written  approval  before  engaging 
in  outside  employment.  The 
Commission's  conduct  regulations  at  18 
CFR  part  3c,  prior  to  the  repeal  of 
portions  of  the  regulations  following  the 
effective  date  of  the  Standards,  required 
prior  notification  of  all  proposed 
outside  employment,  and  was,  in , 
essence  a  prior  approval  requirement. 
The  Commission  has  determined  to 
reinstitute  a  narrower  version  of  the 
advance  notification  requirement  in  the 
form  of  a  prior  approval  requirement. 
The  Commission  does  not  believe  there 
is  a  need  for  a  general  requirement  of 
prior  approval  for  all  outside 
employment.  However,  in  order  to 
protect  the  interests  of  the  Commission 
by  ensuring  that  employees  are  not 
engaged  in  activities  that  are  prohibited 
by  statute  or  Federal  regulation, 
including  5  CFR  part  2635,  the 
Commission  has  determined  that  it  is 
necessary  to  the  administration  of  its 
ethics  programs  to  require  Commission 
employees  to  obtain  written  approval 
before  accepting  outside  employment 
with  a  prohibited  source.  Therefore, 
§  3401.104(a)  of  this  supplemental  rule 
raquires  that  a  FERC  employee  who 
wishes  to  engage  in  outside  employment 
with  a  prohibited  source  must  obtain 
prior  written  approval  from  the  DAEO 
through  normal  supervisory  channels 
before  engaging  in  such  outside 
employment.  Prohibited  sources 
include,  for  example,  entities  regulated 
by  the  Commission,  parties  to 
Conunission  proceedings,  and 
contractors  doing  business  or  seeking  to 
do  business  with  the  Commission. 
This  prior  approval  requirement 
apphes  to  outside  employment 
concurrent  with  Commission 
employment.  The  requirement  does  not 
apply  to  employment  that  will  be 
engaged  in  after  an  employee  terminates 
Federal  service.  Standards  governing 
post-employment  conflicts  of  interest 
are  found  at  18  U.S.C.  207  and  5  CFR 
part  2641.  Nor  will  the  prior  approval 
requirement  apply  to  negotiations  for 
employment.  The  standards  governing 


such  negotiations  are  at  18  U.S.C.  208(a) 
and  subpart  F  of  5  CFR  part  2635.  The 
prior  approval  requirement  does  not 
apply  to  special  Gk)vemment  employees. 

To  ensure  that  §  3401.104  is  not  itself 
construed  as  authority  to  deny 
permission  to  engage  in  outside 
employment,  paragraph  (b)  states  that 
approval  shall  be  granted  unless  a 
determination  is  made  that  the  outside 
employment  is  expected  to  involve 
conduct  prohibited  by  statutes  or 
Federal  regulation,  including  5  CFR  part 
2635. 

At  §  3401.104(c),  "employment"  is 
broadly  defined  to  cover  any  form  of 
compensated  non-Federal  employment 
or  business  relationship  or  activity 
involving  the  provision  of  personal 
service  by  the  employee. 
"Compensation"  is  defined  to  exclude 
actual  and  necessary  expenses  incurred 
by  the  employee  in  coxmection  with  the 
outside  activity. 

m.  Repeal  and  Revision  of  the 
Commission's  Standards  of  Conduct  for 
Employees 

The  final  rule  repeals  those  portions 
of  the  regulations  at  18  CFR  3c 
governing  Commission  employees' 
responsibilities  and  conduct  that  were 
preserved  pending  issuance  of  the  final 
rule.  " 

These  repeals  leave  in  18  CFR  part  3c 
and  redesignate  those  provisions  that 
the  Commission  has  authority  to  issue 
independent  of  5  CFR  part  2635.  The 
prohibition  against  the  disclosure  of 
audit  materials  merely  summarizes 
statutory  provisions  in  section  301(b)  of 
the  Federal  Power  Act  (16  U.S.C.  825(c)) 
and  section  8(b)  of  the  Natural  Gas  Act 
(15  U.S.C.  717g).  The  requirement  that 
Commission  employees  must  treat 
information  about  proposed 
Commission  acUon  as  confidential  is  a 
designation  of  covered  information  as 
confidential  that  is  not  inconsistent 
with  5  CFR  part  2635  and  which  the 
agency  is  free  to  promulgate  apart  from 
the  supplemental  regulations.  The 
provision  is  founded  on  the 
Commission's  statutory  authority  to 
adopt  such  procedural  and 
administrative  rules  as  are  necessary  to 
exercise  its  functions.  42  U.S.C.  7171(f). 
These  provisions  are  being  redesignated 
as  §  3c.2  and  will  follow  a  new  §  3c.  1 
which  provides  a  cross-reference  to 
ethics  and  other  conduct-related 
regulations. 

Section  3c.3  assists  employees  in 
adhering  to  the  general  principle  of 
ethical  conduct  at  5  CFR 
2635.101(b)(ll),  under  which  an 
employee  shall  disclose  waste,  fraud, 
abuse,  and  corruption  to  appropriate 
authorities.  It  identifies  the  Inspector 


General  as  an  authority  to  which  it 
would  be  appropriate  for  an  employee 
to  disclose  waste,  fraud,  abuse  and 
corruption,  and  requires  employees  to 
cooperate  with  official  inquiries  by  the 
Inspector  General.  5  U.S.C.  app., 
sections  2  and  6.  This  section  is  adopted 
at  the  request  of  the  Inspector  General 
and  replaces  a  similar  provision 
formerly  applicable  both  to  DOE  and  the 
Commission.  10  CFR  1010.217. 

The  separate  conflict  of  interest 
provisions  applicable  to  "supervisory 
employees"  of  DOE  and  the 
Commission  under  Title  VI  of  the 
Department  of  Energy  Organization  Act 
have  been  repealed  by  Congress.  See 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996,  PubUc  Law  104-106, 
section  4304(b)(6),  110  Stat.  642.  The 
implementing  DOE  regulations,  which 
were  appUcable  to  the  Commission, 
have  also  been  repealed.  See  61  FR 
5085.  Accordingly,  those  provisions  are 
no  longer  in  effect  and  are  not  being 
included  in  18  CFR  part  3c. 

IV.  Matters  of  Regulatory  Procedure 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  (5  U.S.C.  601-612)  generaUy 
requires  a  description  and  analysis  of 
final  rules  that  will  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  certifies  that,  pursuant  to 
section  605(b)  of  the  RFA,  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  is  a  procedural  rule 
affecting  Federal  employees  and  their 
immediate  families.  It  does  not  impact 
small  entities  as  defined  in  the  RFA. 

Environmental  Impact 

The  Commission  concludes  that 
issuance  of  this  rule  would  not 
represent  a  major  Federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  under  the 
Commission  regulations  implementing 
the  National  Environmental  Policy  Act 
(see  18  CFR  part  380).  This  rule  is 
procedural  in  nature  and  therefore  falls 
vnthin  the  categorical  exemptions 
provided  in  the  Commission's 
regulations.  Consequently,  neither  an 
enviroiunental  impact  statement  nor  an 
environmental  assessment  is  required. 
See  18  CFR  380.4(a)(1). 

Paperwork  Reduction  Act  Statement 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  109  Stat.  163  (1995)) 
and  the  Office  of  Management  and 
Budget's  (OMB's)  regulations  (5  CFR 
part  1320)  require  that  0MB  approve 
certain  information  collection 
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requirements  imposed  by  agency  rule. 
However,  this  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  OMB 
approval. 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  551-559)  requires 
rulemakings  to  be  published  in  the 
Federal  Register.  The  APA  generally 
mandates  that  an  opportimity  for 
comment  be  provided  when  an  agency 
promulgates  regulations.  Notice  and 
comment  are  not  required,  however, 
whore  a  rule  relates  to-  agency  personnel 
or  agency  organization,  procedure  or 
practice  or  when  the  "agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  (5  U.S.C.  553  (a)(2)  and  (b)(3)). 

The  Commission  finds  that  notice  and 
comment  are  uimecessary  for  this 
rulemaking.  The  rulemaking  concerns 
agency  personnel  and  agency 
organization,  procedure,  and  practice, 
and  for  the  most  part,  restates 
provisions  previously  contained  in 
earlier  Commission  ethics  rules  or 
internal  administrative  requirements  or 
DOE  regulations  applicable  to  FERC. 
The  Commission,  therefore,  finds  good 
cause  in  accordance  with  5  U.S.C. 
553(d)(3)  to  make  these  rules  effective 
upon  publication  in  the  Federal 
Register 

Congressional  Notification 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  pnor  to  their  effective  dates.  5 
use.  801.  That  reporting  requirement 
does  not  apply  to  this  final  rule  because 
it  falls  within  a  statutory  exception  for 
rules  relating  to  agency  management  or 
personnel.  5  U.S.C.  804(3)(B). 

List  of  Subjects 

5  CFR  Part  3401 

Conflict  of  interests.  Government 
employees.  Standards  of  conduct. 

18  CFR  Part  3c 

Government  employees.  Standards  of 
conduct. 

Adopted:  August  9, 1996. 


UMI 


By  the  Commission. 
Lois  D.  Cashell, 

Secretary.  Federal  Energy  Regulatory 
Commission. 

Approved:  August  15, 1996. 
Marilyn  L.  Glynn, 

Deputy  General  Counsel,  Office  of 
Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission,  with  the 
concurrence  of  the  Office  of 
Government  Ethics,  is  amending  title  5 
and  title  18,  chapter  1  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

Title  5— {Amended] 

1.  A  new  chapter  XXTV,  consisting  of 
part  3401,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  XXIV     p?DERAL  ENERGY 
REGULATORY  COMMISSION 

PART  3401— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FEDERAL 
ENERGY  REGULATOR y  COMMISSION 

Sec. 

3401.101  General. 

3401.102  Prohibited  financial  interests. 

3401.103  Procedures  for  accomplishing 
disqualification. 

3401.104  Prior  approval  for  outside 
employment. 

Authority:  5  U.S.C.  7301;  5  U.S.Q  App. 
(Ethics  in  Goverhment  Act  of  1978);  42 
U.S.C  7171,  7172;  E.G.  12674,  54  FR  15159, 
3  CFR,  1989  Comp.,  p.  215,  as  modified  by 
E.G.  12731.  55  FR  42547,  3  CFR.  1990  Comp., 
p.  306;  5  CFR  2635.105,  2635.402(c), 
2635.403.  2635.502(e),  2635.604.  2635.803. 

§3401.101    General. 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Federal  Energy 
Regulatory  Commission  (C(xnmission) 
and  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  contained  in  5  CFR 
part  2635.  In  addition  to  the  standards 
in  5  CFR  part  2635  and  this  part, 
employees  are  subject  to  the  executive 
branch  financial  disclosure  regulations 
contained  in  5  CFR  part  2634. 
additional  regulations  on 
responsibilities  and  conduct  at  5  CFR 
part  735,  and  Commission  specific 
provisions  contained  in  18  CFR  part  3c. 

§  3401 .1 02    Prohibited  financial  interests. 

(a)  General  prohibition.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  an  employee,  or  the  spouse 
or  minor  child  of  an  employee,  shall  not 
acquire  or  hold  any  securities  of: 

(1)  A  natural  gas  company; 

(2)  An  interstate  oil  pipeline; 


(3)  A  hydroelectric  licensee  or 
exemptee; 

(4)  A  public  utility; 

(5)  Any  electric  utility  engaged  in  the 
wholesale  sale  or  transmission  of 
electricity  or  having  obtained  an 
interconnection  or  wheeling  order 
under  Part  II  of  the  Federal  Power  Act; 
or 

(6)  The  parent  company  of  an  entity 
identified  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section. 

(b)  Waiver.  The  DAEO  may  grant  a 
written  waiver  from  this  section  based 
on  a  determination  that  the  waiver  is 
not  inconsistent  with  part  2635  of  this, 
title  or  otherwise  prohibited  by  law  and 
that,  under  the  particular  circumstances, 
application  of  the  provision  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  with  which  Commission 
programs  are  administered.  A  waiver 
under  this  paragraph  may  impose 
appropriate  conditions,  such  as 
requiring  execution  of  a  vsrritten 
disqualification. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  securities  includes  all 
interests  in  debt  or  equity  instruments. 
The  term  includes,  without  limitation, 
secured  and  unsecured  bonds, 
debentures,  notes,  securitized  assets, 
and  commercial  paper,  as  well  as  all 
types  of  preferred  and  common  stock. 
The  term  encompasses  both  current  and 
contingent  ownership  interests, 
including  any  beneficial  or  legal  interest 
derived  from  a  trust.  It  extends  to  any 
right  to  acquire  any  long  or  short 
position  in  such  securities  and  includes, 
without  limitation,  interests  convertible 
into  such  securities,  as  well  as  options, 
rights,  warrants,  puts,  calls  and 
straddles  wath  respect  thereto.  It  does 
not  include  an  interest  in  a  publicly 
traded  or  publicly  available  mutual  fund 
or  other  collective  investment  fund,  or 
in  a  widely  held  pension  or  similar 
fimd,  provided  that  the  fund's 
prospectus  does  not  indicate  the 
objective  or  practice  of  concentrating  its 
investments  in  entities  identified  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section,  and  the  employee  neither 
exercises  control  nor  has  the  ability  to 
exercise  control  over  the  financial 
interests  held  in  the  fund. 

(2)  The  term  parent  means  a  company 
that  possesses,  directly  or  indirectly,  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  poUcies  of  an 
entity  identified  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 
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§3401.103    Procedures  for  accomplishing 
disqualification. 

(a)  An  empioyet-,  other  man  a  .liemoer 
of  the  Commission,  who  is  required,  m 
accordance  with  5  CFR  2635.402(c), 
2635.502(e),  or  2635.604(a).  to 
disqualify  himself  from  participation  in 
a  particular  matter  before  the 
Commission  shall  provide  written 
notice  of  disqualification  to  his 
supervisor  and  to  the  DAEO  when  he 
becomes  aware  of  the  need  to  disqualify 
himself  ftxim  participation  in  the  matter. 
This  procedure  is  required 
notwithstanding  the  guidance  in  5  CFR 
2635.402(c)(2),  2635.502(e)(2).  and 
2635.604(c). 

(b)  An  employee  may  withdraw 
written  notice  under  paragraph  (a)  of 
this  section  upon  determining  that 
disqualification  from  participation  in 
the  matter  is  no  longer  required.  A 
withdrawal  of  disqualification  shall  be 
in  writing  and  shall  be  provided  to  the 
employee's  super\asor  and  to  the  DAEO. 

§  3401  1 04    Prior  approval  for  outside 
employment 

(aj  Prior  approval  requirement.  An 
employee,  other  than  a  special 
Government  employee,  must  obtain 
written  approval  from  the  DAEO 
through  normal  supervisory  channels 
before  engaging  in  outside  employment 
with  any  person  who  is  a  "prohibited 
source"  as  that  term  is  defined  at  5  CFR 
2635.203(d). 

(b)  Approval  of  requests.  Approval 
under  this  section  shall  be  denied  only 
upon  a  determination  by  the  DAEO  that 
the  outside  activity  is  expected  to 
involve  conduct  prohibited  by  statute  or 
Federal  regulations,  including  5  CFR 
part  2635. 

(c)  Definitions.  For  purposes  of  this 
section,  "employment"  means  any  form 
of  non-Federal  employment  or  business 
relationship  or  activity  involving  the 
provision  of  personal  services  by  the 
employee  for  compensation  other  than 
reimbursement  of  actual  and  necessary 
expenses.  It  includes,  but  is  not  Umited 
to,  personal  services  as  an  officer, 
director,  employee,  agent,  attorney, 
consultant,  contractor,  general  partner, 
or  trustee. 

Title  18— (Amended] 

CHAPTER  I— f  EDERAL  ENERGY 
REGULATORY  COMMISSION 

2.  Part  3c  of  18  CFR  is  revised  to  read 
as  follows: 

PART  3c— STANDARDS  OF  CONDUCT 

Sec. 

3c.  1    Cross-reference  to  employee  ethical 

conduct  standards  and  financial 

disclosure  regulations. 
3c.2    Nonpublic  mfonnation. 


3c.3     Ref>orting  fraud,  waste,  abuse,  and 
corruption  and  cooperation  with  official 
inquiries. 

Authwltjr:  15  U.S.C  71 7g;  16  U.S.C. 
825(b);  42  U.S.C  7171,  7172, 

§  3c.  1  Cross-reference  to  employee  et^icai 
conduct  standards  and  'manciai  disclosure 
'•egulations. 

Employees  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
are  subject  to  the  executive  branch-wide 
financial  disclosure  regulations  at  5  CFR 
part  2634,  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  at  5  CFR  part  2635,  the 
Commission  regulations  at  5  CFR  part 
3401  which  supplement  the  Standards 
of  Ethical  Conduct,  and  the  executive 
branch- wide  employee  responsibilities 
and  conduct  regulation  at  5  CFR  part 
735. 

$3c.2    Nonpublic  information. 

(a)  Section  301(b)  (16  U.S.C.  825(b))  of 
the  Federal  Power  Act  and  section  8(b) 
(15  U.S.C.  717g)  of  the  Natural  Gas  Act 
prohibit  any  employee,  in  the  absence  of 
Commission  or  court  direction,  from 
divulging  any  fact  or  information  which 
may  come  to  his  or  her  knowledge 
during  the  course  of  examination  of 
books  or  other  accounts. 

(b)  The  nature  and  time  of  any 
proposed  action  by  the  Conunission  are 
confidential  and  shall  not  be  divulged  to 
anyone  outside  the  Commission,  ifie 
Secretary  of  the  Commission  has  the 
exclusive  responsibiUty  and  authority 
for  authorizing  the  initial  public  release 
of  information  concerning  Conunission 
proceedings. 

§  3c.3     Reporting  fraud,  waste,  abuse,  anc 
corruption  and  cooperation  witfi  official 
inquiries. 

(a)  Employees  shall,  in  fulfilling  the 
obligation  of  5  CFR  2635.101(b)(ll), 
report  fraud,  waste,  abuse,  and 
corruption  in  Commission  programs, 
including  on  the  part  of  Commission 
employees,  contractors,  subcontractors, 
grantees,  or  other  recipients  of 
Commission  financial  assistance,  to  the 
Office  of  Inspector  General  or  other 
appropriate  Federal  authority. 

fb)  All  alleged  violations  of  the  ethical 
restrictions  described  in  §  3c.  1  that  are 
reported  in  accordance  with  paragraph 
(a)  of  this  section  to  an  appropriate 
authority  within  the  Commission  shall 
in  turn  be  referred  by  that  authority  to 
the  Designated  Agency  Ethics  Official  or 
his  or  her  designee,  or  the  Inspector 
General. 

(c)  Employees  shall  cooperate  with 
official  inquiries  by  the  Inspector 
General;  they  shall  respond  to  questions 
truthfully  under  oath  when  required, 
whether  orally  or  in  writing,  and  must 


provide  documents  and  other  materiab 
concerning  matters  of  official  interest. 
An  employee  is  not  required  to  respond 
to  such  official  inquiries  if  answers  or 
testimony  may  subject  the  employee  to 
criminal  prosecution. 

(FR  Doc.  96-21412  Filed  ft-22-96;  8:45  am) 
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DEPARTMENT  O^  AGRICULTURE 

Agricultural  MarKeling  Service 

7  CFR  Part  958 

^Docket  No.  FV96-958-2  FIR] 

aaho  Eastern  Oregon  Onions; 
Assessment  Rate 

AGENCY:  Agriciiltiiral  Marketing  Service, 

USDA. 

AOnON:  Final  rule. 

SUMMARY:  The  Department  of 
Agricultxu^  (Department)  is  adopting  as 
a  final  rule,  with  a  correction,  the 
provisions  of  an  interim  final  rule  that 
estabhshed  an  assessment  rate  for  the 
Idaho-Eastern  Oregon  Onion  Committee 
(Committee)  under  Marketing  Order  No. 
958  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  onions  growTi  in  designated 
counties  in  Idaho,  and  Malheiu  County, 
Oregon.  Authorization  to  assess  onion 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
DATES:  Effective  on  July  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Program  Assistant, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-9918,  FAX  202- 
720-5698,  or  Robert  J.  Ciury,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Green-Wyatt  Federal 
Building,  room  369, 1220  Southwest 
Third  Avenue,  Portland,  OR  97204, 
telephone  503-326-2724,  FAX  503- 
326-7440.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456. 
telephone  202-720-2491,  FAX  202- 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  130  and  Order  No.  958.  both  as 
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amended  (7  CFR  part  958),  regulating 
the  handling  of  onions  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
Inferred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Idaho-Eastern  Oregon  onion 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  beginning  July  1, 
1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
.Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
.•\ct.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  550 
producers  of  Idaho-Eastern  Oregon 


onions  in  the  production  area  and 
approximately  34  handlers  subject  to 
regulation  imder  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Idaho-Eastern  Oregon  onion 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  Idaho-Eastern  Oregon  onion 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Idaho-Eastern  Oregon  onions.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment.  The  assessment 
rate  is  formulated  and  discussed  in  a 
pubUc  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Committee  met  on  March  21, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $1,115,993  and 
an  assessment  rate  of  $0.10  per 
hundredweight  of  onions.  In 
comparison,  last  year's  budgeted 
expenditiues  were  $1,111,447.  The 
assessment  rate  of  $0.10  is  the  same  as 
last  year's  estabUshed  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$10,000  for  Committee  expenses, 
$123,593  for  salary  expenses.  $62,400 
for  travel  and  office  expenses,  $60,000 
each  for  research  and  export,  $725,000 
for  promotion,  and  $75,000  for  a 
contingency  fund.  Budgeted  expenses 
for  these  items  in  1995-96  were 
$10,000,  $121,431,  $61,600,  $59,340, 
$60,000,  $724,076.  and  $75,000, 
respectively. 

"The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Idaho-Eastern  Oregon 
onions.  Onion  shipments  for  the  year 
are  estimated  at  8,800,000 
hundredweight,  which  should  provide 
$880,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  funds  from  interest  income  and  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Fimds  in  the  reserve  will  be  kept  wdthin 
the  maximum  permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  May  31, 
1996,  issue  of  the  Federal  Register  (61 


FR  27250).  That  interim  final  rule  added 
a  new  subpart  heading — Assessment 
Rates  and  §  958.240  to  establish  an 
assessment  rate  for  tne  Committee.  That 
rule  provided  that  interested  persons 
could  file  comments  through  July  1, 
1996  No  comments  were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Conmiittee  wdll  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  E)epartment  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

This  final  rule  also  adds  a  new 
subpart  heading — Handling  Regulations 
to  the  Code  of  Federal  Regulations 
immediately  preceding  §958.328 
Handhng  regulation. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
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basis;  (2)  the  1996-97  fiscal  period 
began  on  July  1,  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  potatoes  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period,  and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  958  which  was 
published  at  61  FR  27250  on  May  31, 
1996,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Part  958  is  amended  by  adding  a 
new  subpart  heading  immediately 
preceding  §  958.328  to  read  as  follows: 

Note:  This  subpart  heading  will  appear  in 
the  Code  of  Federal  Regulations. 

Subpart — Handling  Regulations 

Dated:  August  16, 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-21492  Filed  8-22-96:  8:45  am] 

BILUNQ  COOC  341(Mtt-P 


Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  92 


[Docket  No.  95-079-2] 

Importation  of  Horses 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  horse 
importation  regulations  to  add  vesicular 
stomatitis  to  the  list  of  diseases  from 
which  a  premises,  and  adjoining 
premises,  must  be  free  before  a  horse 
from  that  premises  may  be  imported 
into  the  United  States.  This  action 
appears  necessary  to  prevent  the 


introduction  of  vesicular  stomatitis  into 
the  United  States. 

EFFECTIVE  DATE:  September  23, 1996.  - 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231,  (301)  734- 
3276. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  "the  regulations") 
govern  the  importation  into  the  United 
States  of  specified  animals,  including 
horses,  to  prevent  the  introduction  of 
various  animal  diseases  into  the  United 
States. 

Under  §  92.314,  horses  imported  into 
the  United  States  must  be  accompanied 
by  a  health  certificate.  The  health 
certificate  must  contain  certain 
information  to  ensure  that  the  horses 
intended  for  importation  into  the  United 
States  are  free  from  communicable 
diseases.  Among  other  things,  the  health 
certificate  must  state  that  no  cases  of 
certain  communicable  diseases, 
including  Afiican  horse-sickness, 
dourine,  glanders,  surra,  epizootic 
Ijmiphangitis,  ulcerative  lymphangitis, 
equine  piroplasmosis,  Venezuelan 
equine  encephalomyelitis,  and  equine 
infectious  anemia,  have  occured  on  the 
horses'  premises  of  origin,  or  an 
adjoining  premises,  in  the  60  days 
preceding  the  horses'  importation  into 
the  United  States. 

On  April  1, 1996,  we  published  in  the 
Federal  Register  (61  FR  14268-14269, 
Docket  No.  95-079-1)  a  proposal  to 
amend  the  regulations  by  adding 
vesicular  stomatitis  to  the  list  of 
diseases  from  which  a  horse's  premises 
of  origin  and  adjoining  premises  must 
be  free  before  the  horse  may  be 
imported  into  the  United  States. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  31, 
1996.  We  received  four  comments  by 
that  date.  They  were  from 
representatives  of  industry,  a  researcher, 
and  a  veterinary  association.  One 
commenter  supported  the  proposed 
rule.  The  three  other  commenters  had 
concerns  about  limiting  the  proposed 
restrictions  to  the  importation  of  horses. 
All  three  of  these  commenters  requested 
that  we  extend  our  proposed  restrictions 
to  the  importation  of  all  species 
susceptible  to  vesicular  stomatitis, 
including  cattle,  swine,  sheep,  and 
llamas. 

With  few  exceptions,  the  regulations 
require  that  horses,  swine,  and 
ruminants  imported  into  the  United 
States  be  accompemied  by  a  certificate 


stating,  among  other  thmgs,  that  the 
animals  were  inspected  prior  to 
importation  and  were  found  free  of 
evidence  of  communicable  disease  and, 
insofar  as  could  be  determined, 
exposure  to  communicable  disease 
within  the  60  days  preceding 
importation.  The  regulations  further 
require  that  horses,  swine,  and 
ruminants  presented  for  entry  into  the 
United  States  be  inspected  again  at  the 
port  of  entry  and  found  free  of  evidence 
of  communicable  disease  and  exposure 
to  commimicable  disease.  With  certain 
exceptions,  these  animals  must  then 
undergo  quarantine  in  the  United  States 
before  being  released.  In  most  cases, 
these  restrictions  are  sufficient  to  ensure 
that  an  animal  infected  with  vesicular 
stomatitis  would  not  be  added  to  U.S. 
herds.  However,  the  possibihty  exists 
that  an  animal  could  be  exposed  to 
vesicular  stomatitis  prior  to  importation, 
unbeknownst  to  the  veterinarian  signing 
the  required  certificate,  and  that  the 
animal  could  arrive  in  the  United  States 
before  showing  any  symptoms  of  the 
disease.  If  quarantine  were  not  required, 
as  in  the  case  of  certain  ruminants  from 
Canada  and  Mexico,  or  if  the  required 
quarantine  period  were  short,  as  it  is  for 
most  horses,  the  animal  could  be 
released  even  though  it  was  incubating 
the  disease. 

Swine,  cattle,  and  other  ruminants 
imported  into  the  United  States  are 
imported  primarily  for  slaughter,  with  a 
much  smaller  number  imported  for 
breeding.  The  slaughter  animals  are 
either  consigned  directly  to  slaughter  or 
are  consigned  to  pastures  or  feedlots  for 
finish  feeding  prior  to  slaughter.  Most 
breeding  animals  are  integrated  into 
U.S.  herds. 

While  a  small  number  of  horses  are 
imported  for  slaughter  or  breeding,  most 
are  imported  for  exhibition  or  racing, 
and  they  are  shipped  to  multiple 
locations  in  the  United  States,  where 
they  have  contact  with  other  horses 
which  are  also  shipped  to  multiple 
locations  within  the  United  States.  As 
such,  imported  horses  present  a 
relatively  high  risk,  compared  to  other 
imported  livestock,  of  spreading 
vesicular  stomatitis  if  they  are 
incubating  the  disease  when  they  arrive 
in  the  United  States.  For  this  reason,  our 
regulations  address  horses,  not  other 
susceptible  livestock.  We  continue  to 
believe  that  the  existing  regulations  for 
other  livestock  are  sufficient  to  ensure 
that  these  animals  do  not  present  a 
significant  risk  of  spreading  vesicular 
stomatitis  to  U.S.  herds.  Therefore,  we 
are  making  no  change  based  on  these 
comments. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
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document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  amending  the  regulations  by 
adding  vesicular  stomatitis  to  the  list  of 
diseases  from  which  a  horse's  premises 
of  origin  and  adjoining  premises  must 
be  free  before  the  horse  may  be 
imported  into  the  United  States. 
Vesicular  stomatitis  is  recognized 
internationally  as  a  serious  disease  of 
horses,  cattle,  swine,  and  llamas. 
Animals  that  are  infected  with  vesicular 
stomatitis  develop  lesions  in  the  mouth 
and  on  the  dental  pad,  tongue,  lips, 
nostrils,  hooves,  and  teats.  These  lesions 
swell  and  break,  exposing  raw  tissue. 
This  raw  tissue  is  so  painful  for  the 
infected  animals  that  they  often  refuse 
to  eat  and  show  signs  of  lameness. 
Substantial  weight  loss  normally 
follows.  As  a  result  of  infection,  dairy 
cows  often  develop  mastitis,  infection  of 
the  udder,  and  many  go  dry. 

Many  countries  that  import  U.S. 
Uvestock  and  animal  products  could 
refuse  to  import  such  products  from  the 
United  States  if  vesicular  stomatitis 
were  allowed  to  spread  across  the 
United  States.  Currently,  no  premises  in 
the  United  States  are  under  quarantine 
because  of  vesicular  stomatitis,  but  as 
recently  as  the  summer  of  1995,  several 
premises  in  four  Western  States  were 
under  quarantine  because  of  vesicular 
stomatitis.  This  rule  will  help  prevent 
future  outbreaks  of  this  disease. 

This  rule  will  involve  no  additional 
costs  for  U.S.  horse  importers,  large  or 
small.  Additionally,  we  do  not  expect 
this  rule  to  affect  the  availability  of 
horses  for  importation  to  the  United 
States.  Restrictions  will  only  be  placed 
on  horses  from  specific  premises. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 


before  parties  may  file  smt  in  coiut 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS   INSPECTION  AND  OTHER 
REQUIREMENTS  ^OR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b. 
134c,  134d,  134f,  135,  136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.22,  2.80,  and  371.2(d). 

$92,314    [Amended] 

2.  In  §  92.314,  the  first  sentence  is 
amended  by  adding  "vesicular 
stomatitis,"  immediately  following 
"Venezuelan  equine 
encephalomyelitis,". 

Done  in  Washington,  DC,  this  20th  day  of 
August  1996. 

A.  Strating, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-21557  Filed  8-22-96;  8:45  am] 
BILUNQ  CODE  3410-34-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  310 
RIN  3064-AB80 

Privacy  Act  Regulations 

AQENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  FDIC's  Privacy  Act 
Regulations  were  reviewed  in 
accordance  with  the  requirements  of 
section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (RCDRIA)  and 
the  FDIC's  ongoing  Regulatory  Review 
Program.  As  a  result  of  this  review,  the 
FDIC  is  amending  its  Privacy  Act 


Regulationsi  in  order  to  delete  outmoded 
terms  and  otherwise  update  and  clarify- 
the  regulations.  The  revisions  are  minor 
and  technical  in  nature 
EFFECTIVE  DATE;  .August  23.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  M.  Salva,  Senior  Attorney, 
Office  if  the  Executive  Secretary,  (202) 
898-3819;  Richard  White,  Attorney, 
Office  of  the  Executive  Secretary,  (202) 
898-7247;  Michelle  Borzillo,  Counsel, 
Legal  Division,  (202)  898-7400.  Karen  L. 
Main,  Senior  Attomev.  Legal  Division, 
(202)  898-S838,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC.  20429. 

SUPPLEMENTARY  INFORMATION: 
I.  Discussion 

Part  310  of  die  FDIC's  Rules  and 
Regulations  implements  the  Privacy  Act 
of  1974,  5  U.S.C.  552a.  The  Privacy  Act 
is  a  records  management  statute 
designed  to  balance  the  government's 
need  to  maintain  information  about 
individuals  with  the  rights  of 
individuals  to  be  protected  against 
imwarranted  invasions  of  their  privacy 
stemming  from  federal  agencies' 
collection,  maintenance,  use,  and 
disclosure  of  personal  information  about 
them. 

Consistent  with  the  Privacy  Act,  part 
310  provides  a  means  by  which 
individuals  may  obtain  non-exempt 
FDIC  records  indexed  under  their  name. 
It  also  permits  the  amendment  of 
inacciuate  records  and  places 
restrictions  on  the  release  of  covered 
information  wathin  and  outside  the 
FDIC. 

The  FDIC's  Privacy  Act  Regulations 
were  reviewed  in  accordance  wdth  the 
requirements  of  section  303  of  the 
RCDRL\  and  the  FDIC's  ongoing 
Regulatory  Review  Program.  As  a  result 
of  this  review,  the  FDIC  is  amending 
Part  310  through  this  final  rule  in  order 
to  delete  outmoded  terms  and  otherwise 
update  and  clarify  the  regulations. 

The  revisions  are  minor  and  technical 
in  natiue.  More  specifically,  the  final 
rule  would  (1)  clarify  the  regulatory 
statement  of  purpose  and  scope;  (2) 
replace  references  to  the  "Civil  Service 
Commission"  with  "United  States 
Office  of  Personnel  Management";  (3) 
replace  references  to  the  "Records  Unit" 
vrith  "FOL\/PA  Unit";  (4)  clarify  that 
access  to,  or  amendment  of, 
government- wide  systems  of  records 
shall  be  controlled  by  the  regulations 
and  notices  prescribed  by  the 
sponsoring  government  agency;  (5) 
conform  part  310  to  a  court  ruling 
permitting  the  use  of  an  unsworn 
declaration  imder  penalty  of  perjury  in 
lieu  of  a  notarized  certification  to 
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establish  identity,'  and  further  clarify 
that  personal  identity  may  be 
established  through  documents 
typically  used  for  identification 
purposes;  (6)  conform  part  310  to  a 
court  ruling  providing  that  a  requester 
has  a  right  to  obtain  non-exempt 
information  pertaining  to  him  or  herself 
even  if  such  records  are  medically 
sensitive;'  (7)  clarify  that  the 
restrictions  on  disclosure  do  not  apply 
to  disclosures  to  a  consumer  reporting 
agency  in  accordance  with  31  U.S.C. 
3711(f);  (8)  move  the  text  of  §  310.10(c) 
to  §  310.9(d)  for  purposes  of  clarity  and 
re-nimiber  the  remaining  paragraphs; 
and  (9)  waive  the  imposition  of  fees 
when  duplication  costs  are  less  than  $10 
(up  from  $2). 

With  regard  to  the  minimimi  billing 
amoimt,  section  552a(f)  of  the  Privacy 
Act  requires  agencies  to  promulgate 
rules  establishing  fees  to  be  charged  to 
any  individual  for  making  copies  of  his 
or  her  records.  The  change  to  part  310 
regarding  the  minimum  billing  amoimt 
conforms  part  310  to  the  changes  made 
to  the  minimimi  billing  provision 
contained  in  12  CFR  part  309.  These 
changes  were  based  on  the  calculation, 
made  by  the  FDIC  Division  of  Finance, 
of  the  Corporation's  costs  to  process  the 
receipt  of  a  payment. 

As  a  result  of  these  amendments,  the 
FDIC's  Privacy  Act  Regulations  provide 
a  more  streamlined  and  efficient  process 
under  which  individuals  may  obtain 
information  from  the  Corporation,  thus 
meeting  the  goals  of  section  303  of  the 
RCDRIA. 

II.  Public  Comment  Waiver  and 
Efliective  Date 

The  amendments  remove  obsolete 
terms,  make  technical  corrections  and 
conform  and  clarify  procedures  for 
obtaining  non-exempt  records.  PubUc 
comment  on  these  changes  is 
unnecessary  and  contrary  to  the  public 
interest  because  the  proposed  changes 
reduce  public  burden,  are  relatively 
minor,  and  the  FDIC  has  no  discretion 
with  regard  to  their  substance.  Thus,  the 
Board  has  found  that  there  exists  good 
cause  for  not  following  the  provisions  of 
5  U.S.C.  553(b)  relating  to  notice  and 
public  participation  in  connection  with 
the  adoption  of  these  amendments. 
Alternatively,  the  Board  finds  that  the 
provisions  of  5  U.S.C.  553(b)' relating  to 
notice  and  public  participation  do  not 
apply  in  connection  with  the  adoption 
of  these  amendments  because  part  310 
is  a  procedural  rule. 


'  Summers  v.  DOJ.  999  F.  2d  570  P.C  Cir.  1993). 
^Benovides  v.  Bureau  of  Prisons,  995  F.2ci  269 
P.C  Cir.  1993). 


The  Board  also  finds  that  the  30-day 
delayed  effective  date  required  under  5 
U.S.C.  553(d),  should  be  waived  and 
that  the  amendments  should  become 
effective  upon  publication.  As  noted 
above,  the  amendments  remove  obsolete 
terms,  make  technical  corrections  and 
conform  and  clarify  procedures  for 
obtaining  non-exempt  records.  The 
amendments  reduce  public  burden,  are 
relatively  minor,  and  the  FDIC  has  no 
discretion  with  regard  to  their 
substance.  The  amendments  are  of  such 
a  nature  that  the  public  does  not  need 
a  delayed  period  of  time  in  which  to 
conform  or  adjust  to  the  amendments. 
Thus,  the  Board  finds  that  there  exists 
good  cause  for  not  delaying  the  effective 
date  of  these  amendments. 
Consequently,  the  final  rule  will  be 
effective  upon  pubUcation  in  the 
Federal  Register. 

Section  302  of  the  RCDRIA,  12  U.S.C. 
4802(b),  requires  that  all  new 
regulations  and  amendments  to 
regulations  prescribed  by  a  Federal 
banking  agency  which  impose 
additional  reporting,  disclosure,  or  other 
new  requirements  on  insured  depository 
institutions  shall  take  effect  on  the  first 
day  of  a  calendar  quarter.  This  final  rule 
does  not  impose  additional  reporting, 
disclosure,  or  other  new  requirements 
on  insured  depository  institutions, 
however.  Consequently,  the  Board  has 
determined  that  section  302  of  the 
RCDRIA  does  not  apply  and  that  this 
final  rule  should  become  effective  upon 
publication. 

ni.  Matters  of  Regulatory  Procedure 

Regulatory  Flexibility  Act 

Because  no  general  notice  of  proposed 
rulemaking  was  pubhshed  prior  to  this 
final  rule,  the  requirements  of  Chapter 
6  of  Title  5  of  the  United  States  Code  for 
an  initial  and  final  regulatory  flexibility 
analysis  do  not  apply,  5  U.S.C.  601(2). 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  12  CFR  Part  310 

Banks,  banking.  Credit,  Privacy. 

For  the  reasons  set  forth  above,  12 
CFR  part  310  is  amended  as  set  forth 
below: 

PART  310--PnivACY  ACT 

REGULATIONS 

1.  The  auinority  citation  for  part  310 
continues  to  read  as  follows: 


Authority:  5  U.S.C  552a. 

2.  In  Part  310  all  references  to 
"Records  Unit"  are  revised  to  read 
"FOLA/PA  Unit". 

3.  Section  310.1  is  revised  to  read  as 
follows: 

§  31 0.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to  establish 
regulations  implementing  the  Privacy 
Act  of  1974.  5  U.S.C.  552a.  These 
regulations  delineate  the  procedures 
that  an  individual  must  follow  in 
exercising  his  or  her  access  or 
amendment  rights  under  the  Privacy  Act 
to  records  maintained  by  the 
Corporation  in  systems  of  records. 

4.  Section  310.3(a)  is  revised  to  read 
as  follows: 

§310.3    Procf'dj'es  for  requests  pefiaintng 
to  lndlvK3..a  -fc   -as  In  a  system  of  records, 
(a)  Any  present  or  former  employee  of 
the  Corporation  seeking  access  to.  or 
amendment  of,  his/her  official 
persoimel  records  maintained  by  the 
Corporation  shall  submit  his/her  request 
in  such  manner  as  is  prescribed  by  the 
United  States  Office  of  Personnel 
Management  in  part  297  of  its  rules  and 
regulations  (5  CFR  part  297).  For  access 
to,  or  amendment  of,  other  government- 
wide  records  systems  maintained  by  the 
Corporation,  the  procedures  prescribed 
in  the  respective  Federal  Register 
Privacy  Act  system  notice  shall  be 
followed. 


§310.4    [Amended] 

5.  Section  310.4  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

«        •        •        •        • 

(b)  Individuals  appearing  in  person  at 
the  Corporation  seeking  access  to  or 
amendment  of  their  records  shall 
present  two  forms  of  reasonable 
identification,  such  as  employment 
identification  cards,  driver's  licenses,  or 
other  identification  cards  or  documents 
typically  used  for  identification 
purposes. 

(c)  Except  for  records  that  must  be 
publicly  disclosed  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C. 
552.  where  the  Corporation  determines 
it  to  be  necessary  for  the  individual's 
pnitection.  a  certification  of  a  duly 
commissioned  notary  public,  of  any 
state  or  territory,  attesting  to  the 
requesting  individual's  identity,  or  an 
unsworn  declaration  subscribed  to  as 
true  under  the  penalty  of  perjury  under 
the  laws  of  the  United  States  of 
America,  at  the  election  of  the 
individual,  may  be  required  before  a 
written  request  seeking  access  to  or 
amendment  of  a  record  will  be  honored. 
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The  Corporation  may  also  require  that 
individuals  provide  minimal  identifying 
data  such  as  full  name,  date  and  place 
of  birth,  or  other  personal  information 
necessary'  to  ensure  proper  identity 
before  processing  requests  for  records. 

§310.6    [Am«n<J«cJ] 

6.  Section  310.6  is  amended  by 
adding  the  phrase  "for  release  to  the 
patient"  at  the  end  of  the  second 
sentence. 

7  In  §  310,9,  paragraph  (d)  is 
redesignated  as  paragraph  (e)  and  a  new 
paragraph  (d)  is  addeid  to  read  as 

follows: 

§  310  9     Appeal  of  adverse  nitial  agency 
deterni (nation  on  access  or  amendment 


(12)  To  a  consumer  reporting  agency 
in  accordance  writh  section  3711(f)  of 
Title  31. 


(d)  .^nv  statement  of  disagreement 
with  the  Corporation's  refusal  to  amend, 
filed  with  the  Corporation  by  an 
individual  pursuant  to  §  310.9(c),  will 
be  included  in  the  disclosure  of  any 
records  under  the  authority  of 
§  310  lOfb]  The  Corporation  mav  in  its 
discretion  also  include  a  copy  of  a 
concise  statement  of  its  reasons  for  not 
making  the  requested  amendment. 

•  •         •         .        « 

8.  Section  310.10  is  amended  by 
revising  paragraphs  (b)(6)  and  (b)(10); 
adding  a  new  paragraph  fb)(12); 
removing  paragraph  (c);  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (c) 
and  (d),  respectively;  amending  newly 
designated  paragraph  (c)  by  removing 
■paragraphs  (bJOj  through  (b}(ll)"  and 
adding  m  its  place  "paragrapbjs  (b)(3) 
through  rb)(12)"i  and  amending  newly 
desinated  paragraph  (d)  by  removing 
■  paragraph  (d)(1)"  and  adding  in  its 
place  -paragraph  (c)(1)"  as  follows: 

§  3 1 0. 1 0    Disclosure  of  record  to  person 
other  than  the  Individual  to  wfiom  n 
pertains. 

•  •         *         •         » 

(b)*    •   * 

(6)  To  the  National  Archives  and 
Records  Administration  as  a  record 
which  has  sufficient  historical  or  other 
value  to  warrant  its  continued 
preservation  by  the  United  States 
Government,  or  for  evaluation  by  the 
Archivist  of  the  United  States  or  his  or 
her  designee  to  determine  whether  the 
record  has  such  value; 

•  *        »        •        • 

(10)  To  the  Comptroller  General,  or 
any  of  his  or  her  authorized 
representatives,  in  the  course  of  the 
performance  of  the  duties  of  the  General 
Accounting  Office; 


§310.11    [Amended] 

9.  Section  310.11(b)  is  amended  by 
removing  "$2"  and  adding  in  its  place 
"$10". 

§3iai3    [Amended] 

10.  Section  310.13  is  amended  by 
removing  "§  310.10(d)(2)"  each  place  it 
appears  and  adding  in  its  place 

"§  310.10(c)(2)". 

By  order  of  the  Board  of  Directors, 

Dated  at  Washingtou,  DC,  this  13th  day  of 
August,  1996, 

Federal  Deposit  Insurance  Corporation, 

Jwry  L.  Unglsy, 

Executive  Secretary. 

IFR  Doc.  96-21545  Filed  8-22-96;  8:45  am) 

aiLUNQ  COOE  a714-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFR  Part  902 

50  CFR  Part  648 

[Docket  No.  960520141-6221-02;  I.D. 
042696A] 

FUN  0648-AH05 

Fisheries  of  the  Northeastern  United 
States;  Summer  Rounder  and  Scup 

Fisheries    Amendmen-  3 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


UMI 


SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  approved  provisions  of 
Amendment  8  to  ihe  Fishery 
Management  Plan  (FMP)  for  the 
Summer  Flounder  and  Scup  Fisheries. 
Amendment  8  implements  management 
measures  for  the  scup  fishery  in  order 
to  reduce  fishing  mortality  and  to  allow 
the  stock  to  rebiuld. 
EFFECTIVE  DATE:  September  23, 1996. 
ADDRESSES:  Copies  of  Amendment  8, 
the  final  environmental  impact 
statement  (FEIS),  the  regulatory  impact 
review,  and  other  supporting  documents 
are  available  upon  request  from  David 
R.  Keifer,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115.  Federal  Building,  300  South 
New  Street,  Dover,  DE  19901-6790. 
Comments  regarding  burden-hour 
estimates  for  collection-of-infonnation 


requirements  contained  in  this  final  rule 
should  be  sent  to  Dr.  Andrew  A. 
Rosenberg  Regional  Director,  1 
Blackburn  Drive.  Gloucester,  MA  01930 
and  the  Office  of  Information  and 
Regulatorv  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC,  20503  (Attention: 
NO.\A  Desk  Officer; 
FOR  FURTHER  INFORMATION  CONTACT: 
.Regma  L  Spailcne,  Fishery  Policy 
.Anaivst,  508-281-Q221. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  implements  approved 
measures  cont,iined  in  Amendment  8  to 
the  F\fP,  which  was  approved  by  NMFS 
on  behalf  of  the  Secretary  of  Conimerce 
(Secretan,-)  on  July  29,  1996. 
Ajnend.Tient  8  was  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Coimdl 
(Council)  in  consultation  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  and  the  New 
England  and  Soath  .Atlantic  Fisnery 
Management  Councils,  Background 
concerning  the  development  of 
Amendment  8  was  provided  in  the 
notice  of  proposed  rulemaking  (61  FR 
27851,  June  3.  1996),  and  is  not  repeated 
here.  Amendment  8  revises  the  summer 
flounder  {Parahchthys  dentatus)  FMP  to 
include  management  measures  for  the 
scup  [Stenotomus  chrysops)  fishery 
•  pursuant  to  the  Magnuson  Fishery 
Conservation  and  Management  Act,  as 
amended  (Magnuson  Act).  The 
management  unit  for  the  scup  fishery 
covered  bv  this  amendment  is  U.S. 
waters  of  the  western  Atlantic  Ocean 
fi-om  35''15.3'  N.  lat„  the  latitude  of 
Cape  Hatteras  Light,  NC.  northward  to 
the  United  States-Canada  border. 

NMFS,  on  behalf  of  the  Secretary, 
disapproved  six  measures  proposed  in 
Amendment  8  upon  preliminary 
evaluation  of  the  amendment  as 
authorized  by  section  304(a)(l)(A)(ii)  of 
the  Magnuson  Act.  A  revision  of  three 
of  those  disapproved  measures  was 
submitted  by  the  Council  (referred  to  as 
the  revised  portion  of  Amendment  8).  A 
notice  of  availability  of  the  revised 
portion  of  Amendment  8  was  published 
on  August  6,  1996  (61  FR  40180),  and 
the  proposed  rule  to  implement  the 
revised  portion  of  Amendment  8  will  be 
published  shortly.  A  decision  on 
approval  ur  disapproval  of  the  revised 
portion  of  Amendment  8  is  pending. 
This  rule  implements  measures  in 
Amendment  8  that  are  expected  to 
reduce  the  fishing  mortality  rate  for 
scup  and  allow  the  stock  to  rebuild.  The 
proposed  rule  for  this  action  would 
have  amended  50  CFR  part  625,  at  that 
time  the  regulations  implementing  the 
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Fishery  Management  Plan  for  the 
Slimmer  Flounder  Fishery.  However,  as 
part  of  the  President's  Regulatory 
Reinvention  Initiative,  regulations 
implementing  all  fishery  management 
plans  for  the  marine  fisheries  of  the 
Northeast  region  were  consolidated  into 
one  CFR  part,  50  CFR  part  648, 
published  July  3, 1996  (61  FR  34966). 
Therefore,  this  rule  implements  final 
scup  measures  by  amending  50  CTR  part 
648. 

Incorporation  of  Emergency  Measures 
Into  the  Final  Rule 

On  March  27,  1996  (61  FR  13452). 
NMFS  pubUshed  an  emergency  rule  that 
imposed  management  measures  for 
scup,  effective  through  June  25,  1996, 
and,  subsequently,  extended  through 
-September  23, 1996  (61  FR  33382,  June 
27,  1996).  The  emergency  rule 
established  minimum  fish  sizes  for  both 
the  commercial  and  recreational 
fisheries,  and  a  minimum  codend  mesh 
size  for  commercial  fishing  vessels 
possessing  more  than  the  threshold 
level  of  scup  on  board  in  the  exclusive 
economic  zone  (FEZ).  This  final  rule 
implements  permanently  those 
measures  that  were  contained  in  both 
the  emergency  rule  and  the  proposed 
rule  for  Amendment  8. 

Amendment  8  Measures 

This  final  rule  implements  a 
moratorium  on  new  entrants  into  the 
commercial  scup  fishery,  implements 
restrictions  on  the  size  of  vessels 
allowed  as  a  replacement  for  a 
moratorium  eligible  vessel,  requires 
charter/party  vessel,  dealer,  and 
operator  permits,  and  establishes 
reporting  and  recordkeeping 
requirements.  This  rule  also  implements 
the  following  measures,  which  may  be 
adjusted  annually  through  the  review 
process  specified  in  Amendment  8: 
Minimum  fish  sizes;  a  minimum  mesh 
size  for  otter  trawl  vessels  possessing  a 
specified  threshold  catch  level,  which  is 
initially  specified  at  4,000  lb  or  more 
(1,814  kg  or  more)  of  scup:  a  maximum 
roller  size;  pot  and  trap  gear 
requirements;  and  a  requirement  that 
scup  pots  and  traps  have  hinges  and 
fasteners  on  one  panel  or  door  made  of 
degradable  materials.  Gear-specific 
seasonal  and  area  closures, 
modifications  to  the  recreational  season, 
possession  limit,  and  minimum  size 
may  also  be  implemented  if  the  Council 
deems  them  necessary  in  its  annual 
review  process.  A  coastwide  harvest 
limit  will  be  specified  in  the  second 
year  of  the  FMP  at  a  level  that  will 
reduce  the  exploitation  rate  to  the  level 
specified  in  the  rebuilding  schedule. 
This  harvest  linait  will  be  allocated  78 


percent  to  the  commercial  fishery,  via  a 
coastwide  commercial  quota,  and  22 
percent  to  the  recreational  fishery,  via  a 
recreational  harvest  Umit.  The 
coastwide  harvest  limit  will  be  set 
annually  following  the  annual  review 
process  set  forth  in  this  rule. 

The  Coimcil  and  the  ASMFC  may,  in 
the  future,  alter  the  system  to  distribute 
and  manage  the  annual  commercial 
quota.  Coastwide,  regional,  and  state-by- 
state  quotas  may  be  considered  in 
combination  vn\h  different  fractions  of 
the  fishing  year. 

Comments  and  Responses 

Written  comments  from  the 
Commonwealth  of  Massachusetts, 
Division  of  Marine  Fisheries  (MADMF), 
U.S.  Coast  Guard  (USCG),  Council,  and 
the  U.S.  Small  Business  Administration, 
Office  of  Advocacy  (SB A),  and  one 
member  of  the  public,  were  received 
during  the  public  comment  period. 

Comment:  MADMF  commented  that 
the  amendment  lacks  restrictions  such 
as  trip  limits  to  slow  the  catch,  and 
questioned  whether  the  quota  strategy 
complies  with  national  standard  4  of  the 
Magnuson  Act.  MADMF  believes  that 
this  strategy  could  result  in  the  entire 
EEZ's  being  closed  to  the  harvest  of 
scup  by  April,  precluding  the 
Massachusetts  inshore  scup  fishery  from 
being  prosecuted.  MADMF  also 
commented  that,  although  the  Council 
currently  contemplates  drafting  a 
regvilatory  amendment  to  revise  the 
quota  management  system,  it  will  not  be 
implemented  in  time  for  setting  the 
1997  quota. 

Response:  NMFS  recognizes  that  no 
mechanism  exists  in  the  current  rule  to 
establish  trip  Umits  to  regulate  further 
the  scup  catch  in  1997  under  a 
coastwide  quota  system.  However, 
provisions  do  exist  in  this  rule  that  will 
control  fishing  (e.g.,  season  and  area 
closures).  Restrictions  on  gear,  and 
season  and  area  closures  are  measures 
that  the  Council  may  adopt  during  the 
annual  review  process.  The  Coimcil  is 
aware  of  the  time  frame  necessary  to 
implement  any  changes  to  the  quota 
system.  Although  time  is  short,  a 
revision  could  still  be  in  effect  by 
January  1, 1997,  if  the  Council  and  the 
ASMFC  are  able  to  agree  on  an 
acceptable  alternative  to  the  coastwide 
quota  system. 

Comment:  MADMF  recommended 
that  NMFS  postpone  a  decision  on  the 
quota  management  approach  until 
details  are  finalized. 

Response:  NMFS.  on  behalf  of  the 
Secretary,  may  only  approve  or 
disapprove  measures  included  in  a 
proposed  amendment.  Disapproval  must 
be  based  upon  inconsistency  with  the 


national  standards  or  other  appUcable 
law.  The  current  quota  strategy  in 
Amendment  8  has  been  determined  to 
be  consistent  vdth  the  national 
standards  of  the  Magnuson  Act,  and 
other  applicable  law.  Further,  to 
postpone  the  implementation  of  the 
quota,  and  hence  to  implement  a  FMP 
without  any  mechanism  in  place  by 
which  to  reduce  overfishing  or  reach  the 
exploitation  rate  goals  estabUshed  in  the 
FMP,  would  raise  serious  questions 
with  this  FMP's  compliance  with 
national  standard  1.  Despite  the 
concerns  that  MADMF  has  raised,  the 
scup  stock  is  in  serious  need  of 
management  at  this  time,  and  the 
coastwide  quota  is  one  of  the  primary 
mechanisms  by  which  that  management 
will  be  achieved. 

Connment:  MADMF  questioned  how 
NMFS  would  enforce  a  quota  since  state 
waters  would  be  open  to  commercial 
fishing,  and  most  scup  harvesters  in  the 
state  do  not  have  federally  i>ermitted 
vessels. 

Response:  The  FMP  is  a  joint  plan 
authored  by  both  the  Council  and 
ASMFC.  As  a  joint  plan,  it  is  expected 
that  states  vdll  assist  in  the 
implementation  of  the  management 
strategy  by  enforcing  closures  of  the 
state  waters  scup  fishery  when  the  quota 
is  harvested.  If  states  do  not  do  that,  the 
stock  rebuilding  strategy  will  be 
severely  compromised.  While  some 
harvesters  fish  exclusively  in  state 
waters,  those  who  intend  to  fish  for 
scup  in  the  EEZ  north  of  35''15.3'  N.  lat. 
vsdll,  as  a  result  of  the  implementation 
of  this  rule,  be  required  to  obtain  a 
Federal  moratorium  permit  in  1997.  As 
a  condition  of  that  permit,  they  must 
agree  that  the  vessel  and  its  fishing 
activity,  catch  and  pertinent  gear 
(without  regard  to  whether  such  fishing 
occurs  in  the  EEZ  or  landward  of  the 
EEZ  and  without  regard  to  where  such 
fish  or  gear  are  possessed,  taken,  or 
landed)  are  subject  to  all  the 
requirements  of  that  permit,  unless 
specifically  exempted.  Further,  owners 
or  operators  of  vessels  issued  a  Federal 
moratorium  scup  permit  also  must 
agree,  as  a  condition  of  that  permit,  not 
to  land  scup  after  the  effective  date  of 
the  notification  published  in  the 
Federal  Register  stating  that  the 
commercial  quota  had  been  harvested. 

Comment;  The  USCG  questioned 
NMFS'  disapproval  of  the  provision 
requiring  boxing  at  sea.  The  USCG 
noted  that  the  exact  weight  is  almost 
impossible  to  determine  at  sea;  boxing 
the  catch,  allows  a  relatively  accurate 
catch  estimate  to  be  made.  The  lack  of 
a  boxing  requirement  also  presents 
problems  for  fishing  vessels  with  a 
refrigerated  sea  water  (RSW)  hold,  as  the 
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USCG  cannot  verify  the  amount  of  fish 
on  board  a  vessel  using  such  a  system. 
Response:  The  provision  that  would 
have  required  fishing  vessels  using 
small  mesh  to  box  seep  ratrhes  of  less 
than  4.000  lb  (1.814  kg]  in  standard  100- 
!b  (45.4-kgJ  totes  to  facilitate 
enfoicpment  of  the  mesh  provisions  was 
disapproved  during  a  preliminary 
revievk'  of  Amendment  8.  A  vessel  could 
have  been  required  to  have  up  to  40  of 
•hese  containers  on  board.  Boxing  and 
storing  up  to  40  totes  could  prove 
irifpasible  for  small  vessels.  As  there  is 
nothing  in  the  administrative  record 
regarding  the  impact  of  this  measure  on 
the  industrv-.  this  measure  was 
disapproved  as  being  arbitrary  and 
capncious.  and,  therefore,  in  violation 
of  the  Administrative  Procedure  Act 
(APA). 

NMFS  recognizes  the  USCG's  desire 
to  enhance  the  enforcement  of  the 
minimum  mesh  requirement.  The 
regulations  that  require  a  vessel 
possessing  less  than  the  threshold  level 
of  scup  on  board  to  have  the  scup  stored 
separately  and  kept  readily  available  for 
inspection,  will  aid  at-sea  enforcement 
of  the  measure. 

Comment:  The  USCG  stated  their 
preference  for  one  mesh  on  board  and 
for  mesh  size  restrictions  to  be  effective 
throughout  the  net  The  USCG  noted 
that  requiring  a  minimum  mesh  size 
throughout  the  entire  net  eliminates  the 
practice  of  choking  off  the  codend  and 
fishing  with  the  smaller,  legal  mesh 
forward  of  the  codend. 

Response:  NMFS  recognizes  that  the 
inclusion  of  a  multiple  mesh  on  board 
provision  increases  the  difficulty  of 
enforcing  the  mesh  restrictions. 
However,  the  minimum  fish  size  will 
significantly  decrease  the  incentive  to 
circumvent  mesh  restrictions.  Further, 
prohibiting  vessels  from  carrying 
multiple  mesh  nets  would  preclude 
them  from  fishing  lawfully  in  the 
traditional  mixed  trawl  fisheries  in  this 
area.  Multiple  mesh  nets  on  board  is 
currently  authorized  in  all  of  the  mixed 
trawl  fisheries  in  the  Southern  New 
England,  Mid-Atlantic  area  for  this 
reason 

To  address  the  concerns  raised  by  the 
USCG,  the  Coimcil  and  Commission 
have  committed  to  reevaluating  the 
codend  mesh  requirements.  This  final 
rule  includes  a  provision  that  would 
allow  the  Scup  Monitoring  Committee 
to,  each  vear.  determine  the  allowable 
levels  of  fishing  and  other  restrictions 
necessary  to  achieve  the  exploitation 
rates  specified  in  the  rebuilding 
schedule  This  provision  would  allow 
for  changes  in  the  minimimi  mesh 
requireuients,  including  the  requirement 


that  minimum  mesh  apply  throughout 
the  net. 

Comment:  The  Coimdl  submitted  a 
comment  to  clarify  the  language  in  the 
proposed  rule  regarding  "equivalent" 
rectangular  escape  vents  in  scup  pots. 
"Equivalent"  the  comment  reads, 
"refers  to  the  size  of  the  scup  that  would 
be  retained  by  a  rectangular  vent  *   *   * 
An  equivalent  rectangular  vent  would 
allow  the  same  size  scup  (i.e.,  less  than 
9.0")  to  escape  fi^m  the  trap." 

Response:  As  no  studies  nave  been 
done  with  regard  to  the  width  of  a 
scup's  body,  and  consequently  no  data 
exist  to  sufficiently  calculate 
appropriate  equivalent  rectangular  vents 
(square  vents  require  only  the  height  of 
die  scup  to  calculate).  NMFS  interprets 
this  to  mean  that  rectangular  vents  may 
not  have  sides  less  than  the  side 
specified  by  the  Council  for  a  square 
vent.  i.e..  less  than  2.25  inches  (5.7  cm). 

Comment:  The  SBA  questioned  the 
adequacy  of  the  certification  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  numter  of  small 
entities,  especially  in  light  of  the  fact 
that  the  Coundl's  Amendment  8  had 
concluded  that,  because  of  the  cost  of 
some  participants  in  this  fishery  of 
purchasing  new  roller  gear  or  codends 
to  comply  with  the  proposed 
regulations,  a  substantial  number  of 
small  entities  would  be  impacted,  some 
significantly. 

Response:  Contrary  to  the  initial 
determination  of  the  Coimcil,  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  the  Council  indicated, 
compliance  with  this  rule  may  reduce 
gross  revenues  by  more  than  5  percent 
for  some  small  entity  participants,  or 
increase  operating  costs  by  more  than  5 
percent  for  some  small  entity 
participants  who  have  to  purchase  new 
gear  (rollers,  $1,200-1.500;  codends, 
$700).  However,  based  on  the  analysis 
in  the  amendment,  NMFS  beheves  that 
a  substantial  niunber  of  small  entities 
will  not  be  impacted.  Amendment  8 
presents  data  demonstrating  that  the 
participants  in  this  fishery  rely  on  a 
mixed  species  fishery  involving  squid, 
siunmer  flounder,  Atlantic  mackerel, 
silver  hake  and  other  species  in  addition 
to  scup.  When  compared  to  the  other 
species,  scup  is  a  relatively  low-value 
species  for  participants  in  the  mixed 
trawl  fishery.  The  amendment  presents 
data  showing  that  82  percent  of  the  scup 
harvested  in  the  period  1983-92  were 
landed  m  the  States  of  Rhode  Island, 
New  Jersey  and  New  York,  with  scup 
landings  in  those  states  representing 
only  2.0  percent,  2.3  percent,  and  2.1 
percent,  respectively,  of  the  total 
commercial  value  of  all  other  species 


landed.  If  the  costs  of  new  gear  forced 
these  harvesters  to  forego  all  of  their 
scup  landings.  NMFS  believe  that  it  is 
unlikely  that  the  impact  on  their  gross 
revenues  would  exceed  5  percent  for 
-more  than  a  few  individuals.  In 
addition,  because  the  minimum  mesh 
requirement  is  not  triggered  until  a 
harvester  reaches  the  threshold  catch 
level  (4,000  lbs)  (1.814  kg),  even  enUties 
that  are  unable  to  purchase  a  codend  of 
the  required  mesh  size  would  not  be 
required  to  forego  all  of  their  scup  catclu 
NMFS  also  notes  that  at  some  time  or 
another,  harvesters  must  replace 
codends  and  rollers  as  a  routine  cost  of 
doing  business,  so  not  all  of  the  costs 
should  be  attributed  to  the  gear 
requirements 

Comment:  One  member  of  the  pubUc 
commented  that  in  his  opinion  the 
minimum  mesh  size  of  4  inches  (10,2 
cm)  for  trawl  gear  is  incompatible  with 
the  commercial  minimum,  fish  size  of  9 
inches  (22  9  cm).  He  states  that  the 
minimum  mesh  size  should  be  larger  to 
prevent  discards  of  subiega!  fish. 

Response:  The  Council  adopted  the  4 
inch  (10.2  cm)  codend  mesh  size 
restriction  based  on  industry  comments 
stating  that  the  mesh  was  the 
appropriate  size  for  a  9  inch  (22.9  cm) 
scup.  N'MFS  has  approved  the  mesh 
size,  which  has  been  in  effect  for  the 
fisher>'  under  emergency  regulations 
since  March  22,  1996.  If  information  is 
brought  forth  to  indicate  that  it  is 
warranted,  the  minimum  mesh  size,  and 
other  gear  restrictions,  can  be  modified 
through  the  Council's  annual  review 
process. 

Changes  From  the  Proposed  Rule 

This  final  rule  implements  the 
provisions  of  Amendment  8  by 
amending  50  CFR  part  648,  Fisheries  of 
the  Northeastern  United  States.  The 
proposed  rule  would  have  amended  50 
CFR  part  625,  the  Summer  Flounder 
Fishen,',  which  as  part  of  the  President's 
Regulatory  Reinvention  Initiative  was 
consolidated  into  part  648  .A.s  a  resuh 
of  this  regulatory  consolidation,  and  to 
clarify  the  intent  of  this  rule,  the  final 
rule  does  not  use  the  same  regulatory 
language  as  the  proposed  rule,  but  the 
measures  are  substantively  the  same.  In 
some  cases,  fishenes  other  than  scup 
managed  under  part  648  may  be 
referenced  in  the  regulator}'  language. 
The  regulations  governing  these  other 
fisheries  have  not  been  amended  here, 
and  their  mention  in  the  regulatory 
language  is  merely  to  reduce  confusion 
for  the  reader.  In  addition,  regulatory 
text  concerning  the  maximum  size  of 
otter  trawl  roller  gear,  which  was 
inadvertently  omined  from  the 
proposed  ruie.  is  added  (the  proposed 
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rule  contained  a  prohibition  and  a 
discussion  on  roller  gear  in  the 
preamble).  The  changes  from  the 
proposed  rule  are  as  follows: 

Section  625.31  was  consoUdatedwith 
§  648.1(a)  to  add  "scup"  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  as  "the  summer 
flounder  and  scup  fishery  (Summer 
Flounder  and  Scup  FMP)". 

Section  625.32  was  consolidated  with 
§648.2,  which  already  included  most  of 
the  required  definitions.  "Scup 
Monitoring  Committee,"  and  "Total 
Length,"  were  added,  and  the  definition 
of  "Council"  was  revised. 

Section  625.33  is  already  included  in 
§648.3. 

Section  625.34  was  consolidated  with 
§648.4  to  include  vessel  permit 
requirements  for  scup. 

Section  625.35  was  consolidated  with 
§  648.5,  to  add  operators  of  scup  vessels 
to  the  list  of  fisheries  in  paragraph  (a) 
requiring  such  permits. 

Section  625.36  was  consolidated  with 
§  648.6,  to  add  dealers/processors  of 
scup  to  the  Ust  of  fisheries  in  paragraph 
(a)  requiring  such  permits. 

Section  625.37  was  consolidated  with 
§648.7,  to  include  recordkeeping  and 
reporting  requirements  for  fishing 
vessels  and  dealer/processors  in  the 
scup  fishery. 

Section  625.38  is  already  included  in 
§648.8. 

Section  625.39  was  consolidated  with 
§  648.14  to  include  prohibitions  for  the 
scup  fishery  by  revising  paragraph  (a)  to 
add  paragraphs  (80)  through  (88);  (k)  to 
add  paragraphs  (1)  through  (11);  and  (1) 
to  add  paragraphs  (1)  through  (4);  and 
by  adding  paragraph  (ui(6). 

Sections  625.40  and  625.41  are 
already  included  in  §§  648.15  and 
648.16,  respectively. 

Section  625.50  was  added  to  subpart 
Has  §648.120. 

Section  625.51  was  added  to  subpart 
H  as  §648.121.  Non-substantive  changes 
were  made  to  the  text  of  this  section  to 
clarify  the  process  and  to  reflect  more 
accurately  the  Coundl's  intent. 

Section  625.52  was  added  to  subpart 
H  as  §648.122.  Non-substantive  changes 
were  made  to  the  text  of  this  section  to 
clarify  the  process  and  to  reflect  more 
accurately  the  Council's  intent. 

Section  625.53  was  added  to  subpart 
H  as  §648.123.  Non-substantive  changes 
were  made  to  the  text  of  this  section  to 
clarify  the  process  and  to  reflect  more 
accurately  the  Council's  intent. 

Section  625.54  was  added  to  subpart 
H  as  §648.124.  Non-substantive  changes 
were  made  to  the  text  of  this  section  to 
clarify  the  process  and  to  more 
accurately  reflect  the  Council's  intent. 

Section  625.55  was  added  to  subpart 
H  as  §648.125.  Non-substantive  changes 


were  made  to  the  text  of  this  section  to 
clarify  the  process  and  to  reflect  more 
accurately  the  Council's  intent. 

Section  625.56  was  consofidated  with 
§  648.11,  revising  paragraphs  (a)  and  (e) 
to  include  sea  sampler/observer 
coverage  in  the  scup  fishery. 

Section  625.57  was  consolidated  with 
§  648.12  and  revised  to  include 
experimental  exemptions  in  the  scup 
fishery  under  subpart  H. 

Section  625.58  was  added  in  subpart 
Has  §648.126. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  authority  to 
sign  material  for  publication  in  the 
Federal  Register  to  the  Assistant 
Administrator  for  Fisheries,  NOAA. 

Classification 

The  Director,  Northeast  Region, 
NMFS,  determined  that  Amendment  8' 
is  necessary  for  the  conservation  and 
management  of  the  scup  fishery  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  appUcable  law. 

The  Council  prepared  an  FEIS  for 
Amendment  8;  a  notice  of  availability 
was  pubhshed  on  June  7, 1996  (61  FR 
29094).  The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  determined, 
upon  review  of  the  FEIS  and  public 
comments,  that  the  rule  is 
environmentally  preferable  to  the  status 
quo.  This  rule  would  reduce 
exploitation,  increase  long-term  yields, 
and  thus  reduce  the  risk  of  stock 
collapse  for  the  scup  fishery. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
ciirrently  valid  0MB  control  number. 

This  rule  contains  new  coUection-of- 
information  requirements  subject  to  the 
PRA.  These  coUection-of-information 
requirements  have  been  approved  by 
0MB,  and  the  OMB  control  numbers 
and  public  reporting  burden  are  listed 
as  follows: 

1.  Dealer  employment  data  (6  minutes 
per  response),  under  OMB  #  0648-0018. 

2.  Operator  permits,  (1  hour  per 
response),  vessel  moratorium  permits 
(30  minutes  per  response),  moratoriiun 
permit  appeals  (30  minutes  per 
response),  party  and  charter  boat 
permits  (30  minutes  per  response), 
dealer/processor  permits  (5  minutes  per 
response),  under  OMB  #  0648-0202. 


3.  Vessel/party/charter  boat  logbooks 
(5  minutes  per  response)  under  OMB  # 
0648-0212. 

4.  Dealer  reporting  responses  (2 
minutes  per  response)  under  OMB  # 
0648-0229. 

The  estimated  respwanse  times  include 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection-of-information. 
Send  comments  regarding  burden 
estimates,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
OMB  (see  ADDRESSES). 

A  reinitiation  of  a  section  7 
consultation  under  the  Endangered 
Species  Act  was  completed  on  February 
29,  1996,  on  the  summer  flounder,  scup, 
and  black  sea  bass  fisheries.  The 
opinion  concludes  that  the  effects  of  the 
three  fisheries,  along  with  associated 
NMFS  management  actions,  may 
adversely  affect  listed  or  proposed 
species,  but  are  not  likely  to  jeopardize 
their  continued  existence  and  will  not 
result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
Regulatory  Flexibility  Analysis  was  not 
prepared.  Compliance  with  Amendment 
8,  as  indicated  by  the  Council,  may 
reduce  gross  revenues  by  more  than  5 
percent,  or  increase  operating  costs  by 
more  than  5  percent  for  some  small 
entities  who  have  to  purchase  new  gear 
(rollers  or  codends).  However,  based  on 
an  analysis  of  Amendment  8,  it  is 
unlikely  that  these  purchases  would  be 
required  by  more  than  20  percent  of  the 
small  entities,  specifically,  otter  trawl 
vessels,  engaged  in  this  fishery. 
Additionally,  harvesters  must  replace 
codends  and  rollers  as  a  routine  cost  of 
doing  business,  so  not  all  costs  can  be 
attributed  to  the  gear  requirements. 
Thus,  NMFS  determined,  despite  the 
initial  determination  of  the  Council,  that 
this  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

50  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 


43424 
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50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated  August  19,  1996. 
C.  Kamella, 

Acting  Program  Management  Officer, 
Motional  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
(  FR  chapter  VI  are  amended  as  follows: 

15  CFR  CHAPTER  IX 

PART  902— NOAA  INFORMATION 
COLLECUON  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
0MB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2  In  §  902.1,  in  paragraph  (b).  the 
table,  the  following  entries  are  added  to 

read  as  follows: 

§902.1     0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 


(b)*  •  • 

CFR  part  section  where 
the  information  collec- 
tion requirement  is  lo- 
cated 


Current  0MB  corv 

trol  number  (all 

numbers  begin  with 

0648-1 


50  CFR 


648.4 -0202 

648.5 -0202 

648.6 -0202 

648.7 -0018.  -0202, 

-0212,  and -0229 


UMI 


50  CFR  CHAPTER  VI 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §  648.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§648.1     Purpose  and  scope 

laj  This  part  implements  the  fishery 
management  plans  (FMP)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackerel.  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP  (Scallop  FMP));  the  Atlantic  surf 
clam  and  ocean  quahog  fisheries 
(Atlantic  Surf  Clam  and  Ocean  Quahog 


FMP);  the  Northeast  multispecies 
fishery  (NE  Multispecies  FMP);  and  the 
summer  floimder  and  scup  fisheries 
(Summer  Flounder  and  Scup  FMP). 
These  FMPs  and  the  regidations  in  this 
part  govern  the  conservation  and 
management  of  the  above  named 
fisheries. 

*  *        •        »        • 

5.  In  §  648.2.  the  definitions  for  "Scup 
Monitoring  Committee"  and  "Total 
Length"  are  added,  in  alphabetical 
order,  and  the  definition  for  "Coundl" 
is  revised  to  read  £is  follows: 

§648.2    Definitions. 

*  *         •         *        * 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atlantic  sea  scallop  and  the 
Northeast  multispecies  fisheries,  or  the 
Mid-Atlantic  Fishery  Management 
Council  (MAFMC)  for  the  Atlantic 
mackerel,  squid,  and  butterfish;  the 
Atlantic  surf  clam  and  ocean  quahog; 
and  the  summer  flounder  and  scup 
fisheries. 
***** 

Scup  Monitoring  Committee  means  a 
committee  made  up  of  staff 
representative  of  the  MAFMC.  NEFMC, 
South  Atlantic  Fishery  Management 
Council,  the  NMFS  Northeast  Regional 
Office,  the  NEFSC,  and  the  Commission. 
The  MAFMC  Executive  Director  or  a 
designee  chairs  the  committee. 
***** 

Total  Length  (TL)  means  the  straight- 
line  distance  fi^m  the  tip  of  the  snout 
to  the  end  of  the  tail  (caudal  fin)  while 
the  fish  is  lying  on  its  side. 

***** 

6.  In  §  648.4,  paragraph  (a)(6)  is  added 
and  paragraph  (b)  is  revised  to  read  as 
follows: 

§648.4    Vessel  permits. 

(a)  •  *  * 

(6)  Scup  vessels.  Beginning  on 
January  1, 1997.  and  subject  to  the 
ehgibility  requirements  specified  in 
paragraphs  (a)(6)(i)  and  (a)(6)(ii)  of  this 
section,  the  owner  of  a  vessel  of  the 
United  States,  including  a  party  or 
charter  vessel,  must  obtain  a. permit 
issued  under  this  part  to  fish  for  or 
retain  scup  for  sale,  barter  or  trade,  in 
or  fi-om  the  EEZ north  of  35°15.3'N.  lat. 
Any  vessel,  other  than  a  party  or  charter 
boat,  that  observes  the  possession  limit 
restrictions  established  pursuant  to,  and 
the  prohibition  on  sale  specified  in. 
§648.125  is  exempt  from  the  permit 
requirement. 

(i)  Moratorium  permit— {A)  Eligibility. 
A  vessel  is  eligible  for  a  moratorium 
.permit  to  fish  for  and  retain  scup  for 
sale  if  it  meets  any  of  the  following 
criteria: 


(J)  The  vessel  landed  and  sold  scup 
between  January  26,  1988,  and  January 
26,  1993;  or 

(2)  The  vessel  is  replacing  such  a 
vessel  and  meets  the  requirements  of 
paragraph  (a)(3)(i)(C)  of  this  section. 

(B)  Application/renewal  restrictions. 
(1)  No  one  may  apply  for  an  initial  scup 
moratorium  permit  after  August  25, 
1997. 

(2)  No  one  may  apply  for  a  scup 
moratorium  permit  after  the  ovmer 
retires  the  vessel  from  the  fishery. 

(CI  Replacement  vessels.  See 
paragraph  (a)(3)(i)(C)  of  this  section. 
(D)  Appeal  of  denial  o/ permit.  [1) 
Any  applicant  denied  a  scup 
moratorium  permit  may  appeal  to  the 
Regional  Director  within  30  days  of  the 
notice  of  denial.  Any  such  appeal  shall 
be  in  writing.  The  only  ground  for 
■  appeal  is  that  the  Regional  Director 
erred  in  concluding  that  the  vessel  did 
not  meet  the  criteria  in  paragraph 
(a)(6)(i)(A)(  J)  of  this  section.  The  appeal 
shall  set  forth  the  basis  for  the 
appHcant's  belief  that  the  Regional 
Director's  decision  was  made  in  error. 
(2)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Director. 

(J)  The  hearing  officer  shall  make  a 
recommendation  to  the  Regional 
Director. 

(4)  The  decision  on  the  appeal  by  the 
Regional  Director  is  the  final  decision  of 
the  Department  of  Commerce. 

(ii)  Party  and  charter  boat  permit. 
Any  party  or  charter  boat  is  eligible  for 
a  permit  to  fish  for  scup,  other  than  a 
scup  moratorium  permit,  if  it  is  carrying 
passengers  for  hire.  Such  vessel  must 
observe  the  possession  limits 
established  pursuant  to,  and  the 
prohibitions  on  sale  specified  in, 
§648.125. 

(b)  Permit  conditions.  Vessel  owners 
who  apply  for  a  fishing  vessel  permit 
under  this  section  must  agree  as  a 
condition  of  the  permit  that  the  vessel 
and  the  vessel's  fishing  activity,  catch, 
and  pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ.  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  from  such  requirements 
under  this  part.  All  such  fishing 
activities,  catch,  and  gear  will  remain 
subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  differ, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  under 
this  part  must  comply  with  the  more 
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restrictive  requirement.  Owners  and 
operators  of  vessels  fishing  under  the 
terms  of  a  summer  flounder  moratorium 
permit  must  also  agree  not  to  land 
sxmuner  flounder  in  any  state  after  the 
Regional  Director  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for 
that  state  has  been  harvested,  and  that 
no  commercial  quota  is  available.  A 
state  not  receiving  an  allocation  of 
simimer  flounder  is  deemed  to  have  no 
commercial  quota  available.  Owners 
and  operators  of  vessels  fishing  under 
the  terms  of  a  scup  moratorium  permit 
must  also  agree  not  to  land  scup  after 
the  Regional  Director  has  pubhshed  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  has 
been  harvested.  OwTiers  or  operators 
fishing  for  surf  clams  and  ocean 
quahogs  writhin  waters  under  the 
jurisdiction  of  any  state  that  requires 
cage  tags  are  not  subject  to  any 
conflicting  Federal  minimum  size  or 
tagging  requirements.  If  a  surf  clam  and 
ocean  quahog  requirement  of  this  part 
differs  from  a  surf  clam  and  ocean 
quahog  management  measure  required 
by  a  state  that  does  not  require  cage 
tagging,  any  vessel  owners  or  operator 
permitted  to  fish  in  the  EEZ  for  surf 
clams  and  ocean  quahogs  must  comply 
with  the  more  restrictive  requirement 
while  fishing  in  state  waters.  However, 
surrender  of  a  surf  clam  and  ocean 
quahog  vessel  permit  by  the  owTier  by 
certified  mail  addressed  to  the  Regional 
Director  allows  an  individual  to  comply 
with  the  less  restrictive  state  minimimi 
size  requirement,  so  long  as  fishing  is 
conducted  exclusively  writhin  state 
waters. 

•  •        *        •        * 

7.  In  §  648.5,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.5     Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  sea  scallops  in 
excess  of  40  lb  (18.1  kg),  NE 
multispecies,  and,  as  of  January  1, 1997, 
mackerel,  squid  or  butterfish,  or  scup, 
harvested  in  or  from  the  EEZ,  or  issued 
a  permit  for  these  species  under  this 
part,  must  have  and  carry  on  board  a 
valid  operator's  permit  issued  under 
this  section.  *  *  • 

•  •        »        •        * 

8.  In  §  648.6,  paragraph  (a)  is  revised 
to  read  as  follows: 

§646.6     Dealer/processor  permits 

(a)  General.  All  NE  multispecies,  sea 
scallop,  summer  flounder,  surf  clam  and 
ocean  quahog  dealers,  and  surf  clam  and 
ocean  quahog  processors  must  have 
been  issued  and  have  in  their 


possession  a  permit  for  such  species 
issued  under  this  section.  As  of  lanuary 
1, 1997,  all  mackerel,  squid,  or 
butterfish  dealers  and  all  scup  dealers 
must  have  been  issued  and  have  in  their 
possession  a  valid  dealers  permit  for 
those  species. 
***** 

9.  In  §  648.7,  the  first  sentence  in  each 
of  paragraphs  (a)(l)(i),  (a)(2)(i),  (b)(l)(i), 
and  (b)(l)(iii),  and  paragraph  (f)(3)  are 

rpvicpH  ♦"  ""^d  Rp  follows: 

§  646  ~     Recc-OKeeoing  a"rf  '■poorting 

requirements 

(a)  *  *   * 


(D*  *  * 

(i)  Summer  flounder,  scallop,  NE 
multispecies,  and,  as  of  January  1, 1997, 
mackerel,  squid  or  butterfish,  and  scup 
dealers  must  provide:  Name  and  mailing 
address  of  dealer,  dealer  number,  name 
and  permit  number  of  the  vessels  from 
which  fish  are  landed  or  received,  dates 
of  purchases,  pounds  by  species,  price 
by  species,  and  port  landed.  •  *  • 
*        *        •        »        « 

(2)  •   *   * 

(i)  Summer  flounder,  scallop,  NE 
multispecies,  and,  as  of  January  1, 1997, 
mackerel,  squid,  or  butterfish,  and  scup 
dealers  must  complete  the 
"Employment  Data"  section  of  the 
Annual  Processed  Products  Reports; 
completion  of  the  other  sections  of  that 
form  is  voluntary.  *  *  * 
***** 

(b)*  *  * 

(i)  Owners  of  vessels  issued  a 
moratorium  permit  for  summer 
flounder,  mackerel,  squid,  or  butterfish, 
or  scup,  or  a  permit  for  sea  scallop,  or 
multispecies.  The  owner  or  operator  of 
any  vessel  issued  a  moratorium  vessel 
permit  for  summer  flounder,  or,  as  of 
January  1, 1997,  for  mackerel,  squid,  or 
butterfish,  or  scup,  or  a  permit  for  sea 
scallops,  or  NE  multispecies,  must 
maintain  on  board  the  vessel,  and 
submit,  an  accurate  daily  fishing  log 
report  for  all  fishing  trips,  regardless  of 
species  fished  for  or  taken,  on  forms 
supplied  by  or  approved  by  the  Regional 
Director.  *  *  * 
***** 

(iii)  Owners  of  party  and  charter 
boats.  The  owraer  of  any  party  or  charter 
boat  issued  a  summer  flounder  or  scup 
permit  other  than  a  moratoriimi  permit 
and  carrying  passengers  for  hire  shall 
maintain  on  board  the  vessel,  and 
submit,  an  accurate  daily  fishing  log 
report  for  each  charter  or  party  fishing 
trip  that  lands  summer  flounder  or  scup, 
imless  such  a  vessel  is  also  issued  a 
moratorium  permit  for  simimer 
flounder,  a  permit  for  sea  scallops  or 


multispecies,  or,  as  of  January  1,  1997, 
a  moratorium  permit  for  mackerel, 
squid,  or  butterfish,  or  scup,  in  which 
case  a  fishing  log  report  is  required  for 
each  trip  regardless  of  species  retained. 


(f)*  •  • 

(3)  At-sea  purchasers,  receivers,  or 
processors.  All  persons  purchasing, 
receiving,  or  processing  any  summer 
flounder,  or,  as  of  January  1,  1997, 
mackerel,  squid,  or  butterfish,  or  scup, 
at  sea  for  landing  at  any  port  of  the 
United  States  must  submit  information 
identical  to  that  required  by  paragraph 
(a)(1)  or  (a)(2)  of  this  section,  as 
applicable,  and  provide  those  reports  to 
the  Regional  Director  or  a  designee  on 
the  same  frequency  basis. 

10.  In  §648.11,  the  first  sentence  of 
paragraph  (a),  paragraph  (e) 
introductory  text,  paragraphs  (e)(1)  and 
(e)(2)  are  revised  to  read  as  follows: 

{648.11     At-sea  sea  sa'^Dlp'-'obse've' 


(a)  The  Regional  Director  may  request 
any  vessel  holding  a  permit  for  sea 
scallop  or  NE  multispecies;  or  a 
moratorium  permit  for  simimer 
flounder;  or,  as  of  January  1, 1997,  a 
mackerel,  squid,  or  butterfish,  or  scup 
permit  to  carry  a  NMFS-approved  sea 
sampler/observer.  *  *  * 
***** 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  svmimer  flounder  or  scup 
moratorium  permit,  if  requested  by  the 
sea  sampler/observer  also  must: 

(1)  Notify  the  sea  sampler/observer  of 
any  sea  tiutles,  marine  mammals, 
summer  flounder  or  scup,  or  other 
specimens  taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals, 
summer  floxmder  or  scup,  or  other 
specimens  taken  by  the  vessel. 
***** 

11.  In  §  648.12  the  introductory  text  is 
revised  to  read  as  follows: 

§648.12    !:»pe--"e'tal  fishing. 

The  Regional  Director  may  exempt 
any  person  or  vessel  from  the 
requirements  of  subparts  B  (Atlantic 
mackerel,  squid,  and  butterfish),  D  (sea 
scallop),  E  (surf  clam  and  ocean 
quahog),  F  (NE  multispecies),  G 
(simuner  flounder),  or  H  (scup),  of  this 
part  for  the  conduct  of  experimental 
fishing  beneficial  to  the  management  of 
the  resources  or  fishery  managed  under 
that  subpart.  The  Regional  Director  shall 
consult  with  the  Executive  Director  of 
the  MAFMC  regarding  such  exemptions 
for  the  mackerel  squid,  or  butterfish, 
summer  flounder  and  scup  fisheries. 
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12.  In  §648  14.  paragraph  (t)  is 
redesignated  as  paragraph  (u)  and  a  new 
paragraph  (t)  is  added  and  reserved, 
paragraphs  (a)(80)  dirough  (a)(8a),  and 
paragraph  (u)(6)  are  added,  and 
paragraphs  (k)  and  (1)  are  revised  to  read 
as  follows: 

§  64a.  14    Prohibitions, 
(a)*    •   • 

(80)  Possess  scup  in  or  harvested  &x)in 
the  EEZ  north  of  aS'lS.S'  N.  lat.  in  an 
area  closed,  or  before  or  after  a  season 
established  pursuant  to  §  648.122. 

(81)  To  purchase  or  otherwise  receive 
for  a  conunercial  purpose  scup 
harvested  from  the  EEZ  north  of 
SS'IS.S'  N.  lat.,  or  from  a  vessel  issued 
a  scup  moratorium  permit  after  the 
effective  date  of  the  notification 
published  in  the  Federal  Register 
stating  that  the  commercial  quota  has 
been  harvested. 

i82)  Land  scup  harvested  in  or  from 
the  EEZ  north  of  SS'IS.S'  N.  lat.  after  the 
effective  date  of  the  notification 
published  in  the  Federal  Register 
stating  that  the  commercial  quota  has 
been  harvested. 

(83)  Possess  scup  harvested  in  or  firom 
the  EEZ  north  of  35'15.3'  N.  lat.  that  do 
not  meet  the  minimum  fish  size 
specified  in  §648.124. 

(84)  Fish  for,  catch,  or  retain  scup  in 
excess  of  4,000  lb  (1.814  kg)  in  or  from 
the  EEZ  north  of  SS'IS.S'  N.  lat.  unless 
the  vessel  meets  the  gear  restrictions  in 
§648.123. 

(85)  Fish  for,  catch,  or  retain  scup  in 
or  from  the  EEZ  north  of  35''15.3'  N.  lat. 
for  sale,  barter,  or  trade,  after  January  1, 
1997,  unless  the  vessel  has  been  issued 
a  valid  moratorium  permit  pursuant  to 
§  648.4(a)(6). 

(86)  Sell  or  transfer  scup  harvested  in 
or  from  the  EEZ  north  of  35°15.3'  N.  lat. 
after  January  1, 1998,  unless  the  vessel 
has  been  issued  a  valid  moratorium 
permit  pursuant  to  §  648.4(a)(6). 

(87)  Fish  for.  catch,  or  retain  scup  in 
or  from  the  EEZ  north  of  35n5.3'  N.  lat. 
on  board  a  party  or  charter  boat  after 
January  1, 1997,  unless  the  vessel  has 
been  issued  a  valid  party  or  charter  boat 
permit  pursuant  to  §  648.4(a)(6)(ii). 

(88)  Fish  with  or  possess  scup  pots  or 
traps  in  the  EEZ  north  of  35°15.3'  N.  lat. 
that  have  a  rectangular  escape  vent,  any 
side  of  which  is  less  than  2.25  inches 
(5.7  cm)  in  length. 

•        •         •         *         » 

(k)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
scup  permit  (including  a  moratorium 
permit)  to  do  any  of  the  following: 


(1)  Possess  scup  in  excess  of  the 
threshold  amount  specified  in 

§  648.123,  unless  the  vessel  meets  the 
minimum  mesh-size  restrictions 
specified  in  §648.123. 

(2)  Fail  to  keep  scup  separate  from 
other  species  if  fishing  with  nets  having 
mesh  that  does  not  meet  the  minimum 
mesh-size  restrictions  specified  in 

§  648.123(a). 

(3)  Land  scup  for  sale  after  the 
effective  date  of  the  notification 
published  in  the  Federal  Register 
stating  that  the  commercial  quota  has 
been  harvested. 

(4)  Possess  nets  or  netting  that  do  not 
meet  the  minimum  mesh  restrictions  or 
that  are  modified,  obstructed  or 
constricted,  if  subject  to  the  minimum 
mesh  requirements  specified  in 

§  648.123(a),  unless  the  nets  or  netting 
are  stowed  in  accordance  with 
§  648.23(b). 

(5)  Fish  with  nets  or  netting  that  do 
not  meet  the  minimum  mesh  restriction 
or  that  are  modified,  obstructed  or 
constricted  while  in  possession  of  scup 
in  excess  of  the  threshold  amount 
specified  in  §648.123. 

(6)  As  of  January  1,  1997,  sell  or 
transfer  to  another  person  for  a 
commercial  purpose,  other  than 
transport  on  land,  any  scup,  unless  the 
transferee  has  a  dealer  permit  issued 
under  §  648.6. 

(7)  Carry  passengers  for  hire,  or  carry 
more  than  three  crew  members  for  a 
charter  boat  or  five  crew  members  for  a 
party  boat,  while  fishing  for  scup  imder 
the  terms  of  a  moratoriimi  permit  issued 
pursuant  to  §  648.4(a)(6). 

(8)  Use  a  scup  pot  or  trap  that  does 
not  have  the  hinges  and  fasteners  made 
of  degradable  materials  as  specified  in 
§648.123. 

(9)  Use  a  scup  trap  or  pot  that  does 
not  have  a  minimum  escape  vent  of  the 
size  specified  in  §648.123. 

(10)  Use  roller  rig  trawl  gear  equipped 
with  rollers  greater  than  the  size 
specified  in  §  648.123. 

(11)  Possess  scup  in,  or  harvested 
from,  the  EEZ  in  an  area  closed,  or 
before  or  after  a  season  established 
pursuant  to  §  648.122. 

(1)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawftil  for  the  owner  or 
operator  of  a  party  or  charter  boat  issued 
a  scup  permit  (including  a  moratorium 
permit),  when  the  boat  is  carrying 
passengers  for  hire  or  carrying  more 
than  three  crew  members  if  a  charter 
boat  or  more  than  five  members  if  a 
party  boat,  to: 

(1)  Possess  scup  in  excess  of  the 
possession  limit  established  pursuant  to 
§648.125. 


(2)  Fish  for  scup  other  than  during  a 
season  established  pursuant  to 
§648.122. 

(3)  Sell  scup  or  transfer  scup  to 
another  person  for  a  commercial 
purpose. 

(4)  Possess  scup  that  do  not  meet  the 
minimum  fish  size  specified  in 

§  648.124(b). 

*         *         »         «         • 

(u)*  •  • 

(6)  Scup.  All  scup  possessed  on  board 
a  party  or  charter  boat  issued  a  permit 
under  §  648.4  are  deemed  to  have  been 
harvested  from  the  EEZ. 

13.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  H — Management  Measures  for  the 
Scup  Fishery 

Sec. 

648. 1 20  Catch  quotas  and  other  restrictions. 

648.121  Closure. 

648.122  Season  and  area  restrictions. 

648.123  Gear  resUlctions. 

648.124  Minimum  fish  sizes. 

648.125  Possession  limit. 

648.126  Protection  of  threatened  and 
endangered  sea  turtles. 

Subpart  H — Management  Measures  for 
the  Scup  Fishery 

§  648. 1 20    Catch  quotas  and  other 
restrictions. 

(a)  Annual  review.  The  Scup 
Monitoring  Committee  shall  review  the 
following  data,  subject  to  availability, 
on  or  before  August  15  of  each  year. 
This  review  will  be  conducted  to 
determine  the  allowable  levels  of  fishing 
and  other  restrictions  necessary  to 
achieve  an  exploitation  rate  of  47 
percent  in  1997,  1998.  and  1999,  33 
percent  in  2000  and  2001,  and  19 
percent  in  2002  and  thereafter: 
Commercial  and  recreational  catch  data; 
ciurent  estimates  of  fishing  mortality; 
stock  status;  recent  estimates  of 
recruitment;  virtual  population  analysis 
results;  levels  of  noncomphance  by 
fishermen  or  individual  states;  impact  of 
size/mesh  regulations;  impact  of  gear  on 
the  mortality  of  scup;  and  any  other 
relevant  information. 

(b)  Recommended  measures.  Based  on 
this  review,  the  Scup  Monitoring 
Committee  shall  recommend  the 
following  measures  to  the  Demersal 
Species  Committee  of  the  MAFMC  and 
the  Commission  to  assure  that  the 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section  will  not  be  exceeded: 

(1)  The  coastwide  commercial  quota 
will  be  set  from  a  range  of  0  to  the 
maximum  allowed  to  achieve  the 
specified  exploitation  rate. 

(2)  Commercial  minimum  fish  size. 

(3)  Minimum  mesh  size. 
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(4)  Recreational  possession  limit  set 
from  a  range  of  0  to  50  scup  to  achieve 
the  specified  exploitation  rate. 

(5)  Recreational  minimum  fish  size  set 
&x)m  a  range  of  7  inches  (17.8  cm)  TL 

to  10  inches  (25.4  cm)  TL. 

(6)  Recreational  season. 

(7)  Restrictions  on  gear. 

(8)  Season  and  area  closures  in  the 
commercial  fishery. 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Scup  Monitoring  Committee.  Based  on 
these  recommendations  and  any  public 
comment,  the  Demersal  Species 
Committee  shall  recommend  to  the 
MAFMC  measures  necessary  to  assure 
that  the  specified  exploitation  rate  will 
not  be  exceeded.  The  MAFMC  shall 
review  these  r«:ommendations,  and 
based  on  these  recommendations  and 
any  public  comment,  recommend  to  the 
Regional  Director  measures  necessary  to 
assure  that  the  specified  exploitation 
rate  will  not  be  exceeded.  The 
MAFMC's  recommendation  must 
include  supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendations.  The  Regional 
Director  shall  review  these 
recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  the  Regional  Director 
will  publish  a  proposed  rule  in  the 
Federal  Register  by  October  15  to 
implement  a  coastwide  commercial 
quota  and  recreational  harvest  limit  and 
additional  management  measures  for  the 
commercial  fishery,  and  will  publish  a 
proposed  rule  in  the  Federal  Register  by 
February  15  to  implement  additional 
management  measvues  for  the 
recreational  fishery,  if  he  or  she 
determines  that  such  measures  are 
necessary  to  assure  that  the  specified 
exploitation  rate  vvdll  not  be  exceeded. 
After  considering  public  comment,  the 
Regional  Director  will  publish  a  final 
rule  in  the  Federal  Register  to 
implement  the  annual  measures. 

(d)  Additional  quota  measures.  The 
commercial  quota  will  be  implemented 
as  a  coastwide  quota,  applicable  to  that 
area  of  the  EEZ  from  35»15.3'  N.  lat.  to 
the  United  States/Canada  border.  The 
MAFMC  and  Commission  may  revise 
the  coastwdde  quota  system  to  distribute 
and  manage  the  annual  commercial 
quota  allocation  in  accordance  with  the 
procedures  set  forth  in  this  section. 
Vessel  trip  limits,  as  well  as  coastwide. 
regional  and  state-by-state  quotas  may 
be  considered  in  combination  with 
different  fractions  of  the  fishing  year. 
Any  modification  to  the  coastwide 
quota  system  shall  be  published  as  a 
proposed  nile  in  the  Federal  Register 


with  a  45-day  public  comment  period. 
After  considering  public  comment  on 
the  proposed  rule,  a  final  rule  shall  be 
published  in  the  Federal  Register  to 
implement  the  appropriate 
modification. 

§648  121    Closure. 

1  ne  Regional  Director  will  monitor 
the  harvest  of  commercial  quota  based 
on  dealer  reports,  state  data,  and  other 
available  information  and  shall 
determine  the  date  when  the 
commercial  quota  will  be  harvested. 
The  Regional  Director  shall  close  the 
EEZ  to  fishing  for  scup  by  commercial 
vessels  for  the  remainder  of  the  calendar 
year  by  publishing  notification  in  the 
Federal  Register  advising  that,  effective 
upon  a  specific  date,  the  commercial 
quota  has  been  harvested,  and  notifying 
vessel  and  dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  scup. 

§  648. 1 22    Season  and  area  restrictions. 

If  the  MAFMC  determines  through  its 
annual  review  process  that  seasonal 
restrictions  or  area  closures  are 
necessary  for  the  commercial  or 
recreational  sectors  to  assure  that  the 
exploitation  rate  is  not  exceeded,  or  to 
attain  other  FMP  objectives,  such 
measures  will  be  enacted  through  the 
procedure  specified  in  §648.120. 

§  648. 1 23     Gear  restnctions. 

(a)  Trawl  vessel  gear  restrictions — (1) 
Minimum  meshsize.  The  owners  or 
operators  of  otter  trawlers  issued  a  scup 
moratorium  permit,  and  that  possess 
4,000  lb  or  more  (1,814  kg  or  more)  of 
scup,  must  fish  with  nets  that  have  a 
minimum  mesh  size  of  4  inches  (10.2 
cm)  diamond  mesh  applied  throughout 
the  codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or,  for  codends  with  less  than  75 
meshes,  the  minimimi-mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  head  rope, 
excluding  any  turtle  excluder  device 
extension.  Scup  on  board  these  vessels 
shall  be  stored  separately  and  kept 
readily  available  for  inspection. 

(2)  Mesh-size  measurement.  Mesh 
sizes  will  be  measured  according  to  the 
procedure  specified  in  §648. 104(a)(2). 

(3)  Net  modification.  The  ovraer  or 
operator  of  a  fishing  vessel  subject  to  the 
minimimi  mesh  requirement  in 
paragraph  (a)(1)  of  this  section  shall  not 
use  any  device,  gear,  or  material, 
including,  but  not  limited  to,  nets,  net 
strengtheners,  ropes,  lines,  or  chafing 
gear,  on  the  top  of  the  regulated  portion 
of  a  trawl  net.  However,  one  splitting 
strap  and  one  bull  rope  (if  present), 


consisting  of  line  or  rope  no  more  than 
3  inches  (7.2  cm)  in  diameter,  may  be 
used  if  such  splitting  strap  and/or  bull 
rope  does  not  constrict  in  any  maimer 
the  top  of  the  regulated  portion  of  the 
net,  and  one  rope  no  greater  that  0.75 
inches  (1.9  cm)  in  diameter  extending 
the  length  of  the  net  from  the  belly  to 
the  terminus  of  the  codend  along  the 
top,  bottom,  and  each  side  of  the  net. 
"Top  of  the  regulated  portion  of  the  net" 
means  the  50  percent  of  the  entire 
regulated  portion  of  the  net  that  (in  a 
hypothetical  situation)  will  not  be  in 
contact  with  the  ocean  bottom  during  a 
tow  if  the  regulated  portion  of  the  net 
were  laid  flat  on  the  ocean  floor.  For  the 
purpose  of  this  paragraph  (a)(3),  head 
ropes  are  not  considered  part  of  the  top 
of  the  regulated  portion  of  a  trawl  net. 

(4)  Mesh  obstruction  or  constriction. 
(i)  The  owner  or  operator  of  a  fishing 
vessel  subject  to  the  minimum  mesh 
restriction  in  paragraph  (a)(1)  of  this 
section  shall  not  use  any  mesh 
construction,  mesh  configuration,  or 
other  means  on  or  in  the  top  of  the 
regulated  portion  of  the  net,  as  defined 
in  paragraph  (a)(3)  of  this  section,  if  it 
obstructs  (he  meshes  of  the  net  in  any 
manner. 

(ii)  The  owTier  or  operator  of  a  fishing 
vessel  subject  to  the  minimum  mesh 
requirement  in  paragraph  (a)(1)  of  this 
section  may  not  use  a  net  capable  of 
catching  scup  if  the  bars  entering  or 
exiting  the  knots  twist  around  each 
other. 

(5)  Stowage  of  nets.  The  owrner  or 
operator  of  an  otter  trawl  vessel 
retaining  4,000  lb  or  more  (1.814  kg  or 
more)  of  scup  and  subject  to  the 
minimum  mesh  requirement  in 
paragraph  (a)(1)  of  this  section,  may  not 
have  available  for  immediate  use  any 
net,  or  any  piece  of  net,  not  meeting  the 
minimum  mesh  size  requirement,  or 
mesh  that  is  rigged  in  a  manner  that  is 
inconsistent  with  the  minimum  mesh 
size.  A  net  that  conforms  to  one  of  the 
methods  specified  in  §  648.23(b)  and 
that  can  be  shown  not  to  have  been  in 
recent  use  is  considered  to  be  not 
"available  for  immediate  use." 

(6)  Roller  gear.  The  owner  or  operator 
of  an  otter  trawl  vessel  issued  a 
moratorium  permit  pursuant  to 

§  648.4(a)(6)  shall  not  use  roller  rig  trawl 
gear  equipped  with  rollers  greater  than 
18  inches  (45.7  cm)  in  diameter. 

(7)  Procedures  for  changes.  The 
minimiun  net  mesh  and  the  threshold 
catch  level  at  which  it  is  required  set 
forth  in  paragraph  (a)(1)  of  tliis  section, 
and  the  maximum  roller  diameter  set 
forth  in  paragraph  (a)(6)  of  this  section, 
may  be  changed  following  the 
procedures  in  §648.120. 
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fb)  Pot  and  trap  gear  restrictions. 
Owners  or  operators  of  vessels  subject  to 
this  part  must  fish  with  scup  pots  or 
tnps  that  comply  with  the  following: 

(1)  Degradable  hinges.  A  scup  pot  or 
trap  must  have  degradable  hinges  and 
fasteners  made  of  one  of  the  following 
degradable  materials: 

(i)  Untreated  hemp,  jute,  or  cotton 
string  of  */i6  inches  (4.8  mm)  diameter 
or  smaller; 

(ii)  Magnesiiun  alloy,  timed  float 
releases  (pop-up  devices)  or  similar 
magnesium  alloy  fasteners;  or 

(ill)  Ungalvanized  or  uncoated  iron 
wire  of  0.094  inches  (2.4  mm)  diameter 
or  smaller. 

(2)  Escape  vents,  (i)  All  scup  pots  or 
traps  that  have  a  circular  escape  vent 
with  a  minimum  of  3.1  inches  (7.9  cm) 
in  diameter,  or  a  square  escape  vent 
with  a  minimum  of  2.25  inches  (5.7  cm) 
for  each  side,  or  an  equivalent 
rectangular  escape  vent. 

iii)  The  minimum  escape  vent  size  set 
forth  in  paragraph  rb)(2)(i)  of  this 
section  may  be  revised  following  the 
procedures  in  §  648.120. 

§  648. 1 24     Minimum  fish  sizes. 

la]  The  minimum  size  lor  scup  is  9 
inches  (22.9  cm)  TL  for  all  vessels 
issued  a  moratorium  permit  under 
§  648.4(a)(6).  If  such  a  vessel  is  also 
issued  a  charter  and  party  boat  permit 
and  IS  carn,ing  passengers  for  hire,  or 
carrying  more  than  three  crew  members 
if  a  charter  boat,  or  more  than  five  crew 
members  if  a  party  boat,  then  the 
minimum  size  specified  in  paragraph  (b) 
of  this  section  applies. 

(b)  The  minimum  size  for  scup  is  7 
inches  (17.8  cm;  TL  for  all  vessels  that 
do  not  have  a  moratorium  permit,  or  for 
party  and  charter  vessels  that  are  issued 
a  moratorium  permit  but  are  fishing 
with  pa.ssengers  for  hire,  or  carrying 
more  than  three  crew  members  if  a 
charter  boat,  or  more  than  five  crew 
members  if  a  party  boat. 

(c)  The  minimum  size  applies  to 
whole  fish  or  any  part  of  a  fish  found 
in  possession,  e.g.,  fillets.  These 
minimum  sizes  may  be  adjusted 
pursuant  to  the  procedures  in  §648.120. 

§648.125    Posa««8K>n  limit. 

(a)  Pursuant  to  the  procediues  in 
§648.120,  the  Regional  Director  may 
limit  the  number  of  scup  that  may  be 
possessed  in  or  harvested  from  the  EEZ 
north  of  as^lS.S'  N.  lat.  by  persons 
aboard  vessels  that  have  not  been  issued 
a  vahd  moratonum  permit. 

(b)  If  whole  scup  are  processed  into 
fillets,  an  authorized  officer  will  convert 
the  number  of  fillets  to  whole  scup  at 
the  place  of  landing  by  dividing  fillet 
number  by  2.  If  scup  are  filleted  into  a 


single  (butterfly)  fillet,  such  fillet  shall 
be  deemed  to  be  from  one  whole  scup. 

(c)  Scup  harvested  by  vessels  subject 
to  the  possession  limit  with  more  than 
one  person  aboard  may  be  pooled  in  one 
or  more  containers.  Compliance  with 
the  daily  possession  limit  will  be 
determined  by  dividing  the  number  of 
scup  on  board  by  the  number  of  persons 
aboard  other  than  the  captain  and  crew. 
If  there  is  a  violation  of  the  possession 
limit  on  board  a  vessel  canying  more 
than  one  person,  the  violation  shall  be 
deemed  to  have  been  committed  by  the 
owner  and  operator. 

(d)  Scup  and  scup  parts  harvested  by 
a  vessel  with  a  moratorium  or  charter  or 
party  boat  scup  permit,  or  in  or  from  the 
EEZ  north  of  SS'IS.S'  N.  lat.,  may  not  be 
landed  with  the  skin  removed. 

§  648. 1 28    Protection  of  threatenea  and 
endangered  sea  turtles. 

This  section  supplements  existing 
regulations  issued  to  regulate  incidental 
take  of  sea  turtles  under  authority  of  the 
Endangered  Species  Act  under  50  CFR 
parts  217  and  227.  In  addition  to  the 
measiures  required  under  those  parts, 
NMFS  will  investigate  the  extent  of  take 
in  flynet  gear  and  if  deemed 
appropriate,  may  develop  and  certify  a 
Turtle  Excluder  Device  for  that  gear. 

(FR  Doc.  96-21515  Filed  8-22-96;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
l9CFRPam0l 

[T.D.  96-63] 

Extension  of  Port  Limits  of  Puget 
Sound,  WashingtMi 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  dociunent  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  by 
extending  the  geographical  limits  of  the 
consohdated  port  of  entry  of  Puget 
Sound,  Washington.  The  current 
boundaries  have  been  extended  to 
include  the  portion  of  King  County, 
Washington,  which  lies  between  the 
boimdaries  of  the  Port  of  Seattle  and  the 
Port  of  Tacoma.  The  boundaries  have 
been  changed  because  various 
commercial  operations  requiring  the 
services  of  Customs  personnel  have 
been  established  in  areas  beyond  the 
cxurent  limits  of  the  consohdated  port. 
EFFECTIVE  DATE:  September  23, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Duffy,  Office  of  Field 

Operations,  202-927-0540. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
Customs  is  extending  the  geographical 
limits  of  the  consolidated  port  of  entry 
of  Puget  Sound.  Washington.  The 
geographicol  limits  of  the  consolidated 
Port  of  Puget  Sound  include  Seattle, 
Anacortes,  Bellingham,  Everett,  Friday 
Harbor,  Neah  Bav.  O'.vrapia.  Port 
Angeles,  port  Townsend  and  Tacoma. 
This  document  amends  the  port 
description  of  Puget  Sound  to  include 
within  the  port  description  of  Seattle 
the  portion  of  King  County,  Washington, 
which  before  this  document  was 
betw  een  the  boundaries  of  the  Port  of 
Seattle  and  the  Port  of  Tacoma.  The 
boundaries  are  being  changed  to  help 
serve  the  various  commercial  operations 
located  in  the  area  which  require  the 
services  of  Customs  personnel. 

The  decision  to  extend  the  port  limits 
of  Seattle,  and  accordmglv,  the  port 
limits  of  the  consolidated  Port  of  Puget 
Sound,  has  been  made  after  a  Notice  of 
Proposed  Rulemaking  concerning  this 
matter  was  published  m  the  Federal 
Register  (60  FR  47504]  on  September 
13,  1995,  requesting  comments  from  the 
public  and  no  comments  were  received. 

In  accordance  with  the  decision  to 
extend  the  port  hmits,  the  list  of 
Customs  ports  of  entry  in  19  CFR  101.3 
(b)(1)  is  amended  as  described  below. 

New  Puget  Sound  Port  Limits 

The  geographical  area  within  the 
boundaries  of  the  Consolidated  Port  of 
Puget  Sound  are  as  follows: 

The  ports  of  Seattle  (Section  35, 
Township  27  North.  Range  3  East,  West 
Meridian.  County  of  Snohomish,  and 
the  geographical  area  beginning  at  the 
intersection  of  NW.  205di  Street  and  the 
waters  of  Puget  Soimd,  proceeding  in  an 
easterly  direction  along  the  King  County 
line  to  its  intersection  with  100th 
Avenue  N.E.,  thence  southerly  along 
100th  .Avenue  N.E  and  its  continuation 
to  the  intersection  of  100th  Avenue  S.E. 
and  S.E.  240th  Street,  thence  westerly 
along  S.E  240th  Street,  to  its 
intersection  with  .North  Central  Avenue, 
thence  southerly  along  North  Central 
Avenue,  its  continuation  as  South 
Central  Avenue  and  83rd  .'\venue  South 
and  Its  connection  to  Auburn  Way 
North,  thence  southerly  along  Auburn 
Way  North  and  its  continuation  as 
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Aubum  Way  South  to  its  intersection 
with  State  Highway  18.  thence  westerly 
along  Highway  18  to  its  intersection 
with  A  Street  S.E..  then  southerly  along 
A  Street  S.E.  to  its  intersection  with  the 
King  County  Line,  then  westerly  along 
the  King  County  Line  to  its  intersection 
with  the  waters  of  Puget  Sound  and 
then  northerly  along  the  shores  of  Puget 
Sound  to  its  intersection  with  N.W. 
205th  Street,  the  point  of  beginning,  all 
within  the  County  of  King.  State  of 
Washington),  Anacortes,  Bellingham, 
Everett,  Friday  Harbor,  Neah  Bay, 
Olympia,  Port  Angeles,  Port  Townsend, 
and  the  territory  in  Tacoma  beginning  at 
the  intersection  of  the  westernmost  city 
limits  of  Tacoma  and  The  Narrows  and 
proceeding  in  an  easterly,  then 
southerly,  then  easterly  direction  along 
the  city  limits  of  Tacoma  to  its 
intersection  with  Pacific  Highway  (US. 
Route  99),  then  proceeding  in  a 
southerly  direction  along  Pacific 
Highway  to  its  intersection  with  Union 
Avenue  Extended  and  continuing  in  a 
southerly  direction  along  Union  Avenue 
Extended  to  its  intersection  with  the 
northwest  comer  of  McChord  Air  Force 
Base,  then  proceeding  along  the 
northern,  then  western,  then  southern 
boundary  of  McChord  Air  Force  Base  to 
its  intersection,  just  west  of  Lake 
Mondress,  with  the  northern  boundary 
of  the  Fort  Lewis  Military  Reservation, 
then  proceeding  in  an  easterly  direction 
along  the  northern  boundar\'  of  the  Fort 
Lewis  Militar>-  Reservation  to  its 
intersection  with  Pacific  Avenue,  then 
proceeding  in  a  southerly  direction 
along  Pacific  Avenue  to  its  intersection 
vrith  National  Park  Highway,  then 
proceeding  in  a  southeasterly  direction 
along  National  Park  Highway  to  its 
intersection  with  224th  Street.  East, 
then  proceeding  in  an  easterly  direction 
along  244th  Street,  East,  to  its 
intersection  with  Meridian  Street, 
South,  then  proceeding  in  a  northerly 
direction  along  Meridian  Street  to  the 
northern  boundary  of  Pierce  County, 
then  proceeding  in  a  westerly  direction 
along  the  northern  boundary  of  Pierce 
Coimty  to  its  intersection  with  Puget 
Soimd,  then  proceeding  in  a  generally 
southwesterly  direction  along  the  banks 
of  the  East  Passage  of  Puget  Sound. 
Commencement  Bay,  and  The  Narrows 
to  the  point  of  intersection  with  the 
westernmost  city  limits  of  Tacoma, 
including  all  points  and  places  on  the 
southern  boundary  of  the  Juan  de  Fuca 
Strait  firom  the  eastern  port  Umits  of 
Neah  Bay  to  the  western  port  limits  of 
Port  Tovmsend,  all  points  and  places  on 
the  western  boundary  of  Puget  Sound, 
including  Hood  Canal,  from  the  port 
limits  of  Port  TowTisend  to  the  northern 


port  limits  of  Olympia,  all  points  and 
places  on  the  southern  boundary  of 
Puget  Sound  from  the  port  limits  of 
OljTnpia  to  the  western  port  Umits  of 
Tacoma,  and  all  points  and  places  on 
the  eastern  boundary  of  Puget  Soimd 
and  contiguous  waters  from  the  port 
limits  of  Tacoma  north  to  the  southern 
port  Umits  of  BelUngham,  aU  in  the 
State  of  Washington. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Although  Customs  soUcited  pubUc 
comments  on  this  port  extension,  no 
notice  of  proposed  rulemaking  was 
required  pursuant  to  5  U.S.C.  553 
because  the  port  extension  relates  to 
agency  management  and  organization. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq).  Agency  organization  matters 
such  as  this  port  extension  are  exempt 
from  consideration  under  Executive 
Order  12866. 

Drafting  Information:  The  principal  author 
of  this  document  was  )anet  L.  Johnson, 
Regulations  Branch.  However,  pwrsonnel 
from  other  offices  participated  in  its 
development 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection, 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendments  to  the  Regulations 

Accordingly,  Part  101  of  the  Customs 
Regulations  is  amended  as  set  forth 
below; 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
Part  101  and  the  specific  authority 
citation  for  §  101.3  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2,  66, 
1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624. 

Sections  101.3  and  101.4  also  issued  under 
19  U.S.C.  1  and  58b; 


§101.3    [Amended] 

2.  Section  101.3(b)(1)  is  amended  by 
removing  the  reference  "T.  D.  83-146" 
in  the  "Limits  of  port"  colimm  adjacent 
to  the  entry  of  Puget  Soimd  in  the  "Ports 
of  entry"  column  under  the  state  of 
Washington  and  by  adding  the  reference 
"T.  D.  96-63"  in  its  place. 


Approved:  )uly  29, 1996. 
George  J.  Weise, 

Commissioner  of  Customs. 

Dennis  M.  O'Conneli, 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

IFR  Doc.  96-21487  Filed  8-22-96;  8:45  am) 
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INTEONa"^iON/iL  tpadF 
COMMISSION 

■"9  CPR  Part  210 

Proceaures  'o'  "^veslioat'ons  arc 
Relatec  Proceedings  Conce'''ii'"-g 
Unfai'  P'-actices  in  Import  Trade 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  hereby 
adopts  certain  interim  rules  as  final 
rules  of  practice  and  procedure  for 
investigations  and  related  proceedings 
under  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337).  The  Commission 
also  revises  the  interim  rule  concerning 
investigation  target  dates,  and  adopts 
that  rule  as  a  final  rule.  This  change  is 
made,  in  response  to  pubUc  comment, 
so  that  any  decision  that  results  in  a 
target  date  beyond  fifteen  months  will 
be  by  initial  determination.  The 
Commission  fiurther  revises  the  final 
rule  concerning  modification  or 
rescission  of  exclusion  orders,  cease  and 
desist  orders,  and  consent  orders  to 
eUminate  the  pubUcation  of  Federal 
Register  notices  that  are  not  required  by 
law,  to  eUminate  unnecessary 
publication  costs. 

DATES:  The  effective  date  of  these  final 
rules  is  September  23,  1996.  These  final 
rules  wrill  apply  to  all  section  337 
investigations  and  proceedings 
instituted  after  September  23, 1996.  as 
well  as  to  complaints  requesting  the 
institution  of  a  section  337  investigation 
and  petitions  for  modification  or 
rescission  of  exclusion  orders,  cease  and 
desist  orders,  and  consent  orders  filed 
after  September  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  Harris  or  Paul  J.  Luckem,  Office 
of  Administrative  Law  Judges,  U.S. 
International  Trade  Commission, 
telephone  (202)  205-2692  or  (202)  205- 
2694.  Hearing  impaired  individuals  can 
obtain  information  on  the  final  rules  by 
contacting  the  Conunission's  TDD 
terminal  at  (202)  205-1810. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Analyse 

The  final  rules  proposed  in  this  notice 
do  not  meet  the  criteria  enumerated  in 
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section  3(f)  of  Executive  Order  12866,' 
and  therefore  do  not  constitute  a 
significant  regulatory  action  for 
purposes  of  that  Executive  Order. 

In  accordance  with  the  Regulatory 
Flexibility  Act.^  the  Conunission  hereby 
certifies  '  that  the  revised  rules  set  forth 
in  this  notice  are  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  The  Commission  notes  that 
most  section  337  complainants  are  not 
small  businesses.  Moreover,  proposed 
final  rule  210.51(a)  merely  requires  any 
extension  of  a  target  date  beyond  15 
months  to  be  by  initial  determination, 
and  proposed  final  rule  210.76(b) 
merely  ceases  publication  of  certain 
section  33  7  Federal  Register  notices 
that  are  not  required  by  law.*  In  any 
event,  the  Regulatory  FlexibiUty  Act  is 
inapplicable  to  this  rulemaking,  because 
It  is  not  one  for  which  a  notice  of 
proposed  rulemaking  was  required 
under  5  U.S.C.  553(b)  or  another 
statute.' 

Background 

Interim  rules 

On  December  30,  1994,  the 
Commission  published  interim  rules 
implementing  the  statutory  amendments 
to  section  337  effected  by  the  Uruguay 
Round  .Agreements  Act  (URAA)  (59  PR 
67622,  Dec.  30.  1994).  Public  comment 
was  invited  during  a  9Q-day  period 
ending  .March  30.  1995.  The 
Commission  received  comments  from 
The  International  Trade  Commission 
Trial  Lawyers  .Assoc.  (ITCTLA),  Texas 
Instruments  (Tl).  Minnesota  Mining  and 
.Manufacturing  Co.  (3M),  Mr.  Gilbert  B. 
Kaplan  of  the  law  firm  of  Hale  and  Dorr 
(Kaplan),  the  Government  of  Canada 
(Canada)  and  the  japan  Machinery 
Exporters'  Association  (JMEA).  The 
Commission  took  those  comments  into 
account  before  promulgating  these  final 
rules  .As  these  final  rules  are,  with  one 
exception,  identical  to  the  interim  rules 
on  which  pubhc  comment  was  invited 
and  received,  no  further  notice  and 
comment  period  is  found  necessary.  See 
e.g.  American  Transfer  4  Storage  Co.  v. 
I.C.C,  719  F.2d  1283  (5th  Cir.  1983); 
Methodist  Hosp.  of  Sacramento  v. 
Shalala.  38  F.3d  1225  (B.C.  Cir.  1994); 
Ofv'  ofStoughton,  Wis.  v.  EPA,  858  F.2d 
747  (D.C.  Cir.  1988).  Each  comment  on 
the  interim  rules  is  summarized  and  the 
Commission  s  responses  are  provided  in 
the  section-by-section  analysis  of  the 
final  rules.  Only  section  210.51(a)  is 


'58FR5173S,Oct.  4.  1993. 
'5  U.S.C.  601  note. 
'  Pursuant  to  5  U.S.C  605(b). 
'See  60  FR  53119  (Oct.  12, 1995). 
'See  5  U.S.C  603(a). 
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changed  from  the  interim  rules.  In 
response  to  public  comment,  final  rule 
210.51(a)  now  provides  that  any 
extension  of  an  investigation  target  date 
beyond  15  months  shall  be  by  initial 
determination,  subject  to  discretionary 
review  by  the  CcHnmission.  Final  rule 
210.76(b) 

Final  rule  210.76(b)  is  being  revised  to 
eliminate  the  provision  stating  that  the 
Commission  will  institute  proceedings 
to  modify  or  rescind  a  remedial  order  or 
a  consent  order  by  publishing  a  notice 
in  the  Federal  Register.  This  change  is 
being  made  to  increase  the  efficiency 
and  economy  of  the  section  337  process 
by  eliminating  uimecessary  publication 
costs,  as  recommended  by  the 
Commission's  Inspector  General.  See 
generally  Audit  Report  No.  1003-94, 
Review  of  Ways  to  Increase  the  Economy 
and  Efficiency  of  the  Process  for 
Conducting  Section  337  Investigations. 
at  pages  2-4  and  8  (Aug.  19,  1994). 

Last  year,  the  Commission  conducted 
a  separate  rulemaking  to  eliminate 
provisions  of  19  CFR  Part  210  requiring 
the  publication  of  Federal  Register 
notices  that  are  not  required  by  law.  The 
proposed  revision  of  final  rule  210.76(b) 
was  inadvertently  omitted  from  the 
notice  of  proposed  rulemaking 
published  at  60  FR  16082  (Mar.  29, 
1995).  The  notice  of  final  rulemaking 
published  at  60  FR  53117  (Oct.  12, 
1995)  acknowledged  that  omission.  That 
notice  also  stated  that  the  Federal 
Register  publication  requirement  of 
final  rule  210.76(b)  had  been  suspended 
in  Administrative  Orders  95-12  (Mar. 
21, 1995)  and  95-18  (Oct.  4, 1995)  and 
that  a  proposed  revision  of  final  rule 
210.76(b)  to  delete  the  Federal  Register 
notice  requirement  would  be  published 
for  public  comment  at  a  later  date.  See 
60  FR  at  53119. 

The  Commission  has  since  decided, 
however,  that  the  costs  and  the 
administrative  burden  of  utilizing  the 
notice  and  public  comment  procedure 
to  revise  final  rule  210.76(b)  outweigh 
any  potential  benefits.  Significant 
amounts  of  staff  time  and  resources  are 
consumed  in  the  preparation  of  notices 
for  publication.  In  addition,  publication 
fees  are  not  nominal.  Though  discounts 
are  available,  the  fee  for  publishing  a 
notice  in  the  Federal  Register  can  be  as 
high  as  $125  per  column  (with  no 
proration  for  partial  columns)  and  $375 
per  page.  The  Commission  also  must 
bear  the  cost  of  reproducing  the  notice 
for  distribution  to  the  public  through 
the  Office  of  the  Secretary  and  other 
sources,  as  well  as  the  cost  of  mailing 
copies  to  various  bar  groups,  other 
Federal  agencies,  and  other  interested 
persons  or  organizations. 


The  notice  and  comment  procedure  of 
5  U.S.C.  553(b)  is  not  only  costly,  it  also 
lengthens  the  time  it  takes  for  the 
Commission  to  effect  the  desired  rule 
change.  After  a  notice  of  proposed 
rulemaking  is  published  in  the  Federal 
Register,  interested  persons  must  be 
given  adequate  time  to  review  the 
proposed  rules  and  determine  whether 
they  wish  to  submit  comments,  as  well 
as  adequate  time  to  prepare  and  file  the 
comments.  The  Commission  must  then 
review  those  comments  before  making  a 
final  decision  on  the  content  of  the 
revised  rule.  (Moreover,  after  the 
Conjnission  makes  a  final  decision  on 
content,  the  revised  rule  generally 
cannot  go  into  effect  for  at  least  30  days 
after  a  notice  of  final  nilemaking  is 
published  in  the  Federal  Register.  See 
5  U.S.C.  §  553(d).) 

Judging  by  the  response  to  the  notice 
of  proposed  rulemaking  published  at  60 
FR  16082,  it  seems  unlikely  that  a  notice 
of  proposed  rulemaidng  concerning  the 
revision  of  final  rule  210  76(b)  would 
generate  much  public  comment.  In 
addition  to  publishing  that  notice  in  the 
Federal  Register,  the  Commission 
mailed  that  notice  to  bar  groups.  Federal 
agencies,  and  other  interested  persons 
or  organizations  that  routinely  receive 
such  notices.  Only  one  bar  group  and 
one  agency  commented  on  the  proposed 
revision  of  the  part  210  rules  to 
eliminate  the  publication  of  Federal 
Register  notices  that  are  not  required  by 
law. 

Even  though  the  aforementioned 
notice  of  proposed  rulemaking  did  not 
set  forth  a  proposed  revision  of  final 
rule  210.76(b),  the  ITCTLA  urged  the 
Commission  not  to  suspend  or  eliminate 
the  Federal  Register  notice  requirement 
of  that  rule  The  ITCTLA  noted  that  the 
Federal  Register  is  a  reliable  and  readily 
accessible  data  ba.se  The  ITCTLA  added 
that  Federal  Register  notices  of 
Commission  proceedings  to  modify  or 
rescind  a  remedial  order  or  a  consent 
order  fill  a  valuable  due  process  role  by 
alerting  interested  persons  to  a  potential 
disturbance  of  the  status  quo — which 
enables  them  to  take  whatever  action 
they  deem  necessary  to  protect  their 
interests. 

The  Commission  considered  the 
rrCTLA  comments,  but  has  decided  that 
final  rule  210.76(b)  must  be  revised  for 
the  same  reasons  that  the  relevant 
provision  of  that  rule  was  suspended 
and  that  other  part  210  mles  were 
revised  last  year  to  eliminate  Federal 
Register  notice  requirements.  (See  60  FR 
at  53118.)  Those  reasons  include  (1)  the 
need  to  reduce  unnecessary  spending, 
(2)  the  fact  that  section  337  notices  are 
available  from  various  sources,  (3)  the 
absence  of  any  indication  that 
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suspension  of  the  Federal  Register 
notice  requirement  imposed  by  final 
rule  210.76(b)  has  caused  significant 
problems  for  parties,  the  Commission's 
staff,  interested  members  of  the  public, 
or  other  Federal  agencies,  and  (4)  the 
absence  of  any  indication  that  revising 
that  rule  by  deleting  the  publication 
requirement  is  likely  to  cause  such 
problems  in  the  future. 

Interested  persons  who  wish  to 
contest  the  revision  of  final  rule 
210.76(b)  can  petition  the  Commission 
to  have  the  revised  rule  amended  or 
repealed,  pursuant  to  5  U.S.C.  553(e) 
and  19  CFR  201.4(b). 

The  Federal  Register  pubUcation 
requirement  of  final  rule  210.76(b)  is  an 
agency  rule  of  practice  and  procedure. 
Hence,  the  proposed  revision  of  final 
rule  210.76(b)  to  eliminate  that 
requirement  need  not  be  published  in  a 
notice  of  proposed  rulemaking  that 
solicits  public  comment.  See  5  U.S.C. 
553(b). 

Section-By-Sertion  Analysis  of  the 
Final  Rules 

Many  of  the  final  rules  discussed  in 
this  notice  are  identical  to  the 
correspondingly  numbered  interim  rules 
pubUshed  on  December  30,  1994.  No 
comment  was  received  on  many  of  the 
interim  rules,  and  the  Commission 
found  no  reason  to  change  those  interim 
rules  on  its  owno  before  adopting  them 
as  final  rules.  Thus,  the  preamble  to 
those  final  rules  is  as  set  forth  in  the 
"Section-By-Section  Analysis  of  the 
Interim  Rules"  foimd  at  50  FR  67624- 
67626  (Dec.  30. 1994)  (hereinafter 
referred  to  as  "preamble").* 

The  Commission  did  receive 
comments  on  certain  interim  rules,  and 
those  comments  and  the  views  of  the 
Commission  are  summarized  below. 
The  commentary  in  the  December  30, 
1994,  notice  is  considered  part  of  the 
preamble  to  those  final  rules,  to  the 
extent  that  such  commentary  is  not 
inconsistent  with  the  discussion  below. 

Subpart  C — Pleadings 

Section  210.14 

The  interim  rules  added  a  new 
paragraph  (e)  to  section  210.14  to 
implement  the  amendment  to  Section 
337(c)  of  the  Tariff  Act  with  regard  to 
counterclaims.  Interim  rule  210.14(e) 
requires  that  counterclaims  be  filed  not 
later  than  10  business  days  before  the 
conmiencement  of  the  evidentiary 
hearing. 


*The  Commission  received  no  comments  on  the 
following  interim  rules:  210.3-210.5;  210.16; 
210.21-210.22;  210.24:  210.39:  210.41;  210.43: 
210.49-210.50. 


The  ITCTLA,  TI,  3M  and  Kaplan 
commented  that  the  preamble  to  interim 
rule  210.14(e)  suggests  that  the  deadline 
for  coimterclaims  is  being  set  at  10 
business  days  before  the  evidentiary 
heeuing  to  permit  respondents  to  use 
discovery  mechanisms  to  "identify 
potential  counterclaims"  and  that 
because  counterclaims  which  a 
respondent  can  raise  also  include 
permissive  counterclaims  (i.e.,  claims 
unrelated  to  the  complaint),  the 
preamble  can  be  construed  to  support 
discovery  on  unrelated  matters  to 
determine  whether  they  constitute 
potential  counterclaims. 

Canada  and  the  JMEA  objected  to  the 
changes  made  by  the  URAA  regarding 
coimterclaims  as  insufficient  to  meet 
U.S.  obUgations  under  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT).  Canada  and  the  JMEA  further 
commented  on  the  inability  of  a 
respondent  to  raise  a  counterclaim  at 
the  Commission,  at  least  to  the  extent 
that  the  subject  matter  of  the 
counterclaim  falls  within  the 
jurisdiction  of  the  Commission.  The 
JMEA  proposed  that  the  Commission 
draft  rules  to  provide  that  if  a 
respondent  in  a  first  section  337 
investigation  files  a  complaint  with  the 
Commission  alleging  violation  of 
section  337  in  a  second  investigation, 
the  second  investigation  can  be  joined 
to  the  first  investigation. 

The  requirement  that  counterclaims 
be  filed  not  later  than  ten  business  days 
before  the  commencement  of  the 
evidentiary  hearing  was  included  to 
provide  a  respondent  adequate  time  to 
identify  potential  counterclaims  while 
avoiding  the  distraction  that  might 
occur  if  counterclaims  could  be  filed 
during  (or  after)  the  evidentiary  hearing. 
Discovery  at  the  Commission  is  not  for 
the  purpose  of  generating  a 
counterclaim  and  the  scope  of  discovery 
is  not  expanded  by  the  new 
counterclaim  provision  beyond  what 
was  previously  allowed  in  Commission 
investigations. 

The  comments  of  Canada  and  the 
JMEA  regarding  interim  rule  210.14(e) 
are  based  on  their  perceptions  of 
deficiencies  in  the  URAA.  As  such,  the 
Commission  does  not  find  it  appropriate 
to  incorporate  changes  based  on  these 
comments  into  its  final  rules.  Moreover, 
the  joinder  of  two  section  337 
investigations,  as  proposed  by  the 
JMEA,  may  be  sought  by  motion  under 
section  210.15.  The  Commission  notes 
that  such  a  motion  for  joinder  was,  in 
fact,  granted  in  Certain  Precision 
Resistor  Chips.  337-TA-63/65.  Order 
No.  2  (May.  1979). 

In  view  of  the  foregoing,  the 
Commission  has  determined  that  no 


changes  to  interim  rule  210.14  are 
warranted. 

Subpart  D — Motions 

Section  210.23 

Interim  rule  210.23  eliminates  the 
provision  allowing  the  Commission  to 
suspend  an  investigation  because  of  a 
proceeding  in  a  court  or  agency  of  the 
United  States  involving  similar  subject 
matter,  except  for  possible  antidumping 
or  countervailing  duty  matters  referred 
to  the  Department  of  Commerce  by  the 
Commission. 

Canada  maintains  that  interim  rule 
210.23  may  exacerbate  discriminatory 
features  of  section  337  identified  by  the 
GATT  Panel  Report  in  Aramid  Fiber, 
BISD  36S/345,  Adopted  11/7/89, 
pertaining  to  dual  proceedings. 

It  is  important  to  bear  in  mind  the 
reason  underlying  the  changes  to 
section  210.23.  hiterim  rule  210.23 
reflects  the  amendments  to  section 
337(b)(1)  that  eliminated  statutory 
deadUnes.  Administrative  law  judges 
and  the  Commission  retain  the  inherent 
authority  to  suspend  an  investigation, 
based  on  a  parallel  proceeding,  although 
it  is  expected  that  this  authority  will  be 
used  sparingly.  Moreover,  the  addition 
of  28  U.S.C.  1659  now  provides 
respondents  with  the  abiUty  to  obtain  a 
stay  of  a  parallel  District  Court 
proceeding. 

In  view  of  the  foregoing,  the 
Commission  has  determined  that  no 
changes  to  interim  rule  210.23  are 
warranted. 

Subpart  G — Determinations  and 
Actions  Taken 

Sections  210.42  and  210.51 

Interim  rule  210.51  requires  the 
administrative  law  judge,  vdthin  45 
days  of  institution  of  an  investigation,  to 
set  a  target  date  for  completion  of  that 
investigation.  Any  decision  to  set  a 
target  date  of  15  months  or  more  is  by 
initial  determination,  subject  to 
discretionary  review  by  the 
Commission.  Interim  rule  210.42(c) 
provides,  in  relevant  part,  that  motions 
to  set  a  target  date  exceeding  15  months 
from  the  date  of  institution,  pursuant  to 
interim  rule  210.51(a),  are  granted  by 
initial  determination. 

The  ITCTLA.  3M.  TI  and  Kaplan 
commented  that  the  Commission  should 
be  directly  responsible  for  setting  the 
target  dates,  and  that  this  decision 
should  not  be  delegated  to  the 
administrative  law  judges. 

The  JMEA  commented  that  the  rules 
should  not  be  administered  in  a  manner 
that  effectively  imposes  a  time  limit  on 
the  administrative  law  judge  which  the 
JMEA  maintained  would  be  the  case  if 
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the  discretion  of  the  judge  were  limited 
to  establishing  target  dates  of  15  months 
or  less.  3M  and  Kaplan  commented  that 
the  choice  of  15  months  as  the  time  that 
triggers  Commission  review  seems  to 
give  a  degree  of  approval  to  target  dates 
exceeding  12  months,  and  that 
Commission  review  should  be  triggered 
bv  anv  target  date  that  exceeds  12 
months. 

The  Commission  finds  that  it  is 
appropriate  for  the  administrative  law 
judge  to  set  all  target  dates.  Allowing 
the  administrative  law  judge  to  set  target 
dates  within  a  12-  to  15-month  period 
of  time,  without  Commission  review, 
greatly  simplifies  judicial  management 
of  investigations.  It  is  expected  that  the 
administrative  law  judges  will  abide  by 
the  intent  of  Congress  and  the 
Commission,  and  conclude  most 
investigations  within  the  traditional 
period  of  12  months  or  less. 

The  ITCTLA  commented  that  interim 
rule  210.51,  when  read  in  conjimction 
with  the  Commission's  review  authority 
set  forth  in  §  210.42(h)(3},  violates  the 
amended  statute's  requirement  that  the 
Commission  shall  establish  a  target  date 
within  45  days  after  an  investigation  is 
instituted  with  respect  to  an  initial 
determination  setting  a  target  date  of 
more  than  15  months.  The  ITCTLA 
commented  that,  for  example,  should  an 
administrative  law  judge,  45  days  after 
institution,  set  a  target  date  of  18 
months,  the  target  date  will  not  become 
the  determination  of  the  Conmiission 
until  30  day  later,  or  a  total  of  75  days, 
and  should  the  Commission  choose  to 
review  the  initial  determination  the 
period  could  be  extended  even  further. 
The  ITCTLA  further  commented  that 
interim  rule  210.51  should  be  amended 
such  that  any  subsequent  modification 
by  the  administrative  law  judge  to  the 
target  date,  based  on  good  cause,  should 
be  in  the  form  of  an  initial 
determination  subject  to  review  by  the 
Commission  in  every  instance. 

The  Commission  recognizes  that 
section  337(b)(1)  requires  that  the 
Commission  "within  45  days  after  an 
investigation  is  initiated,  estabhsh  a 
target  date  for  its  final  determination." 
Under  interim  rule  210.51,  any  decision 
by  the  administrative  law  judge  to  set  a 
target  date  of  15  months  or  less  is  not 
subject  to  review,  and  thus  will  be  final 
within  45  days  after  institution  of  the 
investigation.  It  is  expected  that  target 
dates  will  rarely  exceed  15  months.  In 
the  rare  case  where  a  target  date  in  the 
first  instance  is  set  in  excess  of  15 
months,  the  initial  determination  and 
any  subsequent  review  by  the 
Commission  will  be  completed  within 
45  days  of  institution,  as  required  by 
section  337(b)(1).  Thus,  no  modification 


of  interim  rule  210.51  is  found 
necessary.  The  Commission,  however, 
has  modified  interim  rule  210.51,  such 
that,  under  final  rule  210.51(a).  any 
extension  that  would  result  in  a  target 
date  beyond  15  months  from  institution 
will  be  by  initial  determination,  and 
subject  to  discretionary  review  by  the 
Conmiission. 

Subpart  H — Temporary  Relief 

Sections  210.52  and  210.70 

These  rules  provide  for  the  posting 
and  forfeiture  of  a  complainant's  bond 
when  a  complainant  seeks  temporary 
relief. 

Canada  commented  that  the  statute 
and  rules  make  no  provision  for  a  bond 
requirement  on  a  complainant  where  no 
temporary  relief  has  been  sought,  and 
suggested  that  provision  should  be 
made  for  the  indemnification  of  the 
defendant  in  all  situations. 

To  the  extent  that  Canada's  comment 
is  based  on  its  perception  of  a 
deficiency  in  the  URAA,  the 
Commission  does  not  consider  it 
appropriate  to  incorporate  changes 
based  on  this  comment  in  its  rules. 
Furthermore,  the  Commission  finds  no 
need  for  such  a  provision.  In  cases 
involving  a  successful  motion  for 
temporary  reUef,  articles  may  only  enter 
or  be  sold  in  the  United  States  during 
the  pendency  of  an  investigation  upon 
the  posting  of  a  bond.  In  cases  that  do 
not  involve  a  motion  for  temporary 
relief,  by  contrast,  respondents  do  not 
require  any  indemnification,  because 
respondents'  articles  are  not  subject  to 
exclusion  until  a  final  determination  of 
violation  by  the  Commission. 

Subpart  I — Enforcement  Procedures 
and  Advisory  Opinions 

Section  210.76 

Paragraph  (b)  of  final  rule  210.76 
requires  that  the  Commission  publish  a 
Federal  Register  notice  in  order  to 
institute  a  proceeding  to  modify  or 
rescind  the  exclusion  order,  cease  and 
desist  order,  or  consent  order.  The 
Commission  proposes  to  revise 
paragraph  (b)  by  eliminating  the 
publication  requirement  and  allowing 
the  Conmiission  to  institute  such 
proceedings  simply  by  issuing  a  notice. 

Miscellaneous 

The  JMEA  maintained  that  in  order  to 
comply  with  the  spirit  of  the  Agreement 
on  Trade- Related  Aspects  of  Intellectual 
Property  Rights  (TRIPs),  the 
Commission  should  clarify  that  (1)  the 
domestic  industry  requirement  under 
section  337  cannot  be  satisfied  by  an 
individual  inventor  pursuing  his  or  her 
personal  monetary  interest  by  enforcing 


his  or  her  paper  patent,  and  (2)  that 
section  337  is  not  a  vehicle  for  pursuing 
such  personal  interest.  Those 
comments,  however,  relate  to  questions 
of  statutory  interpretation,  dealing  with 
the  substance  of  section  337,  and  do  not 
implicate  any  Commission  procedural 
rule. 

List  of  Subjects  in  19  CFR  Part  210 

Administrative  practice  and 
procedure.  Business  and  industry. 
Customs  duties  and  inspection.  Imports, 
Investigations. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  Fart  210  is  amended 
as  set  forth  below. 

PART  210— ADJUDICATION  AND 
ENFORCEMENT 

1.  The  authority  citation  for  Part  210 
will  continue  to  read  as  follows: 

.\uthority:  19  U.S.C.  1333,  1335,  and  1337. 

2.  The  interim  rule  amendments  to 
§§210.3,  210.4,  210.5,  210,14,  210.16, 
210.21,  210.22,  210.23,  210.24,  210.39, 
210.42,  210.43,  210.49,  210.50,  210.52 
and  210.70,  pubUshed  on  December  30, 
1994  (59  FR  67622)  are  adopted  as  final 
rules  without  change. 

Note:  §  210.21(d)  has  been  further  amended 
by  a  rule  published  on  Oct.  12, 1995  (60  FR 
53120), 

3.  The  interim  rule  amending  §  210.51 
(b)  and  (c)  published  on  December  30, 
1994  (59  FR  67622)  is  adopted  as  a  final 
rule  and  paragraph  (a)  is  revised  to  read 
as  follows: 

§210  51     Period  for  concluding 
investigation. 

(a)  Permanent  relief.  Within  45  days 
after  institution  of  the  investigation,  the 
administrative  law  judge  shall  issue  an 
order  setting  a  target  date  for  completion 
of  the  investigation.  If  the  target  date  • 
does  not  exceed  15  months  from  the 
date  of  institution  of  the  investigation, 
the  order  of  the  administrative  law 
judge  shall  be  final  and  not  subject  to 
interlocutory  review.  If  the  target  date 
exceeds  15  months,  the  order  of  the 
administrative  law  judge  shall 
constitute  an  initial  determination.  After 
the  target  date  has  been  set,  it  can  be 
modified  by  the  administrative  law 
judge  for  good  cause  shown  before  the 
investigation  is  certified  to  the 
Commission  or  by  the  Commission  after 
the  investigation  is  certified  to  the 
Commission.  Any  extension  of  the  target 
date  beyond  15  months,  before  the 
investigation  is  certified  to  the 
Commission,  shall  be  by  initial 
determination. 


Federal  Register   '  Vol    61.  No    165    '  Friday.  August  23,  1996  /  Rules  and  Regulations         43433 


4.  Paragraph  (b)  of  §  210.76  is  revised  * 
to  read  as  follows: 

§  210.76     Modification  or  rescission  of 
exclusion  orders,  cease  and  desist  orders, 
and  consent  orders 
***** 

(b)  Commission  action  upon  receipt  of 
petition.  The  Commission  may 
thereafter  institute  a  proceeding  to 
modify  or  rescind  the  exclusion  order, 
cease  and  desist  order,  or  consent  order 
by  issuing  a  notice.  The  Commission 
may  hold  a  public  hearing  and  afford 
interested  persons  the  opportumty  to 
appear  and  be  heeird.  After 
consideration  of  the  petition,  any 
responses  thereto,  and  any  information 
placed  on  the  record  at  a  public  hearing 
or  otherwise,  the  Commission  shall  take 
such  action  as  it  deems  appropriate.  The 
Commission  may  delegate  any  bearing 
under  this  section  to  the  chief 
administrative  law  judge  for  designation 
of  a  presiding  administrative  law  judge, 
who 'shall  certify  a  recommended 
determination  to  the  Commission. 

By  Order  of  the  Conunission. 

Is-^ued-  .August  19, 1996. 

Donna  K.  koehnke. 

Secretary. 

[FR  Doc.  96-21522  Filed  8-22-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  95P-00O3] 

Food  Labeling;  Health  Claims;  Sugar 
Alcohols  and  Dental  Caries 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
decision  to  authorize  the  use,  on  food 
labels  and  in  food  labeling,  of  health 
claims  on  the  association  between  sugar 
alcohols  and  the  nonpromotion  of 
dental  caries.  The  agency  has  concluded 
that,  based  on  the  totality  of  the 
scientific  evidence,  there  is  significant 
scientific  agreement  among  qualified 
experts  to  support  the  relationship 
between  sugar  alcohols  (i.e.,  xyUtol, 
sorbitol,  mannitol,  maltitol,  lactitol, 
isomalt,  hydrogenated  starch 
hydrolysates  (HSH),  hydrogenated 
glucose  syrups  (HGS),  or  a  combination 
of  sugar  alcohols)  and  the  nonpromotion 
of  dental  caries.  Therefore,  FDA  has 
concluded  that  claims  on  foods  relating 


sugar  alcohols  to  the  nonpromotion  of 
dental  caries  are  justified.  FDA  is 
announcing  these  actions  in  response  to 
a  petition  filed  by  the  National 
Association  of  Chewing  Gum 
Manufacturers,  Inc.,  and  an  ad  hoc 
working  group  of  sugar  alcohol 
manufacturers  (hereinafter  referred  to  as 
the  petitioners). 

DATES:  Effective  January  1, 1998.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  a  certain 
pubUcation  in  21  CFR 
101.80(c)(2)(ii)(C),  effective  January  1, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5916. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  July  20, 
1995  (60  FR  37507),  the  agency 
proposed  to  authorize  the  use,  on  food 
labels  and  in  food  labeling,  of  health 
claims  on  the  association  between  sugar 
alcohols  and  the  nonpromotion  of 
dental  caries.  In  addition,  FDA 
proposed  to  exempt  sugar  alcohol- 
containing  foods  from  the  requirement 
in  §  101.14(e)(6)  (21  CFR  101.14(e)(6))  of 
the  health  claims  general  requirements 
regulation  concerning  disqualification 
criteria.  Section  101.14(e)(6)  provides 
that,  except  for  dietary  supplements  or 
where  provided  for  in  other  regulations 
in  part  101  (21  CFR  part  101),  subpart 
E,  to  be  eligible  to  bear  a  health  claim, 
a  food  must  contain  10  percent  or  more 
of  the  Reference  Daily  Intake  (RDI)  or 
the  Daily  Reference  Value  (DRV)  for 
vitamin  A,  vitamin  C,  iron,  calcium, 
protein,  or  fiber  per  reference  amoimt 
customarily  consumed  before  there  is 
any  nutrient  addition. 

The  proposed  rule  was  issued  in 
response  to  a  petition  filed  imder 
section  403(r)(3)(B)(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  343(r)(3)(B)(i)).  Section 
403(r)(3)(B)(i)  of  the  act  states  that  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  (and,  by  delegation, 
FDA)  shall  promulgate  regulations 
authorizing  health  claims  only  if  he  or 
she  determines,  based  on  the  totality  of 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  maimer  which  is 
consistent  writh  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 


evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence  (see  also 
§  101.14(c)).  FDA  considered  the 
relevant  scientific  studies  and  data 
presented  in  the  petition  as  part  of  its 
review  of  the  scientific  Uterature  on 
sugar  alcohols  and  dental  caries.  The 
agency  summarized  this  evidence  in  the 
proposed  rule  (60  FR  37507). 

Tne  proposed  rule  included 
qualifying  and  disquaUfying  criteria  for 
the  purpose  of  identifying  foods  eUgible 
to  bear  a  health  claim.  The  proposal  also 
specified  mandatory  content  and  label 
information  for  health  claims  statements 
and  provided  model  health  claims.  In  its 
review  of  sugar  alcohols  eligibility  for  a 
health  claim  under  §  101.14(b),  FDA 
discussed 'potential  safety  issues  relating 
to  sugar  alcohols  and  the  petitioners' 
position  that  the  use  of  sugar  alcohols 
is  safe  and  lawful.  The  agency  also 
discussed  the  potential  issue  that  some 
sugar  alcohol-containing  foods  may 
contain  other  ingredients,  such  as 
refined  flour,  that  may  be  cariogenic. 
Consequently,  the  agency  proposed  to 
require  that  sugar  alcohol-containing 
foods  not  lower  plaque  pH  below  5.7,  as 
determined  by  appropriate  in  vivo  tests. 
FDA  requested  vmtten  comments  on  the 
proposed  rule,  including  comments  on 
the  agency's  tentative  conclusion  that 
the  petitioners  had  satisfied  the 
requirements  regarding  the  safe  and 
lawful  use  of  sugar  alcohols  that  are  the 
subject  of  the  health  claim  and 
comments  on  the  proposal  to  establish 
a  minimum  plaque  pH  test  for  sugar 
alcohol-containing  foods. 

n.  Summant  of  Comments  and  the 
Agency's  Responses 

In  response  to  the  proposal,  the 
agency  received  approximately  20 
letters,  each  containing  one  or  more 
comments,  from  professional 
organizations,  industry,  trade 
associations,  and  health  care 
professionals.  Comments  that  were  not 
relevant  to  the  sugar  alcohol  and  dental 
caries  proposed  rule,  but  that  addressed 
broader  issues  pertaining  to  health 
claims  in  general,  are  not  discussed  in 
the  sections  of  this  document  that 
foUow.A  number  of  comments  were 
received  that  dealt  generally  with  the 
questions  of  whether  health  claims  need 
to  state  that  the  disease  or  health-related 
condition  is  multifactorial,  and  whether 
the  whole  claim  needs  to  appear  in  one 
place.  These  issues  of  broad 
applicability  to  health  claims  are  being 
considered  in  the  rulemaking  entitled 
"Food  Labeling:  Nutrient  Content 
Claims,  General  Principles;  Health 
Claims,  General  Requirements  and 
Other  Specific  Requirements  for 
Individual  Health  Claims"  (60  FR 
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66206.  December  21,  1995)  (hereinafter 
referred  to  as    the  1995  nutrient  content 
and  health  claims  proposed  rule"). 
Therefore.  FDA  forwarded  the 
comments  in  question  to  that  docket  for 
consideration  as  part  of  that  rulemaking. 

The  majority  of  the  comments 
received  in  response  to  the  sugar 
alcohol  proposal  agreed  with  one  or 
more  provisions  of  the  proposed  rule 
without  providing  grounds  for  support 
other  than  those  provided  by  FDA  in  the 
preamble  to  the  proposal.  A  few  of  these 
comments  also  requested  modification 
of  one  or  more  provisions  of  the 
proposed  rule.  A  few  comments 
disagreed  with  the  proposed  rule  and 
provided  specific  support  for  Aeir 
positions.  The  agency  has  summarized 
and  addressed  the  relevant  issues  raised 
in  all  comments  in  the  sections  of  this 
document  that  follow. 

A.  General  Comments 

Some  comments  addressed  the  basic 
issue  of  whether  FDA  should  permit 
health  claims  about  sugar  alcohol  and 
dental  caries  on  food  labeling  and  the 
claim's  consistency  with  the  general 
principles  for  health  claims. 

1.  One  comment  stated  that  section 
403(r)(l)(B)  of  the  act.  which  was  added 
by  the  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments), 
defines  "health  claims"  as  those 
statements  that  characterize  "the 
relationship  of  any  nutrient  which  is  of 
the  type  required  (to  be  in  nutrition 
labeling]  of  the  food  to  a  disease  or  a 
health-related  condition."  The  comment 
stated  that  in  promulgating  the 
regulations  governing  health  claims, 
FDA  interpreted  the  statutory  language 
to  include  any  relationship  of  a 
"substance"  to  a  disease  or  health- 
related  condition  (§  101.14(a)(2)).  The 
comment  stated  that  the  agency  used  the 
term  "substance"  to  make  clear  that 
health  claims  could  be  established  that 
described  relationships  regarding  either 
particular  nutrients  or  foods  bearing 
nutrients,  such  as  fruits  and  vegetables. 
and  a  disease  or  health  related 
condition.  The  comment  stated  that  a 
health  claim  must  describe  the  function 
of  the  substance  in  question  in 
providing  nourishment  or  nutriment 
and  how  the  function  of  that  nutrient 
relates  to  a  disease  or  health  condition. 
The  comment  stated  that  the  posited 
relationship  between  sugar  alcohols  and 
noncariogenicity  is  not  a  nutrient 
.-plationship  rind  does  not  satisfy  the 
nutrient-disease  relationship 
requirement  under  the  act  because  it 
does  not  address  the  function  of  a 
substance  in  providing  nourishment  or 
nutriment. 
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The  agency  does  not  agree  that  the 
proposed  health  claim  is  inconsistent 
with  health  claim  principles.  Sugar 
alcohols  are  nutrients  of  the  type 
specified  in  section  403(q)  of  the  act. 
FDA  lists  them  in  §  101.9(c)  (21  CFR 
lOl.g(c))  as  one  of  the  nutrients  that  can 
be  listed  in  the  nutrition  label.  Thus, 
they  can  be  the  subject  of  a  health  claim, 

The  issue  of  whether  claims  about 
sugar  alcohols  and  dental  caries  are 
health  claims  was  discussed  in  the 
Federal  Register  of  July  20,  1995  (60  FR 
37502).  final  rule  entitled  "Food 
Labeling:  Label  Statements  on  Foods  for 
Special  Dietary  Use;  'Useful  Only  in  Not 
Promoting  Tooth  Decay'  Disclaimer" 
(hereinafter  referred  to  as  "the  1995 
disclaimer  final  rule").  The  agency 
pointed  out  that  a  health  claim  provides 
information  about  how  a  jjarUcular  type 
of  substance  (sugar  alcohols)  can  affect 
a  person's  risk  of  developing  a  diet- 
related  diseases  (dental  caries).  The' 
"Useful  Only  in  Not  Promoting  Tooth 
Decay"  statement  does  what  a  health 
claim  does  in  that  it  tells  a  consumer 
that  including  foods  sweetened  with 
sugar  alcohols  in  his  or  her  diet  will 
affect  his  or  her  risk  of  developing 
dental  caries. 

Thus,  in  the  1995  disclaimer  final 
rule,  the  agency  found  that  the 
statement  on  tooth  decay  is  a  health 
claim  because  it  contains  both  elements 
necessary  to  meet  the  "health  claim" 
definition  under  403(r)(l)(B)  of  the  act. 
FDA  concluded  that  "useful  only  in  not 
promoting  tooth  decay"  is  not  a  nutrient 
content  claim  because  it  does  not 
characterize  the  level  of  any  nutrient. 
Thus,  regardless  of  how  this  claim  has 
been  used,  as  the  law  is  now  written,  its 
use  in  food  labeling  would  misbrand  the 
food  unless  claims  about  sugar  alcohols 
and  dental  caries  are  authorized  by  FDA 
under  section  403  (r)  (3)  (or  section 
403(r)(5)(D))oftheact. 

Relative  to  the  comment  that  a  health 
claim  must  describe  the  function  of  the 
substance  in  question  in  providing 
nourishment  or  nutriment,  the  general 
principles  for  health  claims  do  not 
require  that  the  health  claim,  itself, 
contain  such  a  statement.  The  agency 
must  be  fully  satisfied,  however,  that 
the  substance  meets  the  general 
requirements  for  health  claims  under 
§  101.14.  and  under  §  101.14(b)(3)(i).  if 
the  substance  is  consumed  at  otiier  than 
decreased  dietary  levels,  it  must 
contribute  taste,  aroma,  or  nutritive 
value,  or  some  technical  effect  listed  in 
21  CFR  170.3(0).  to  the  food  and  retain 
that  attribute  when  consumed  at  levels 
that  are  necessary  to  justify  a  claim. 
Sugar  alcohols  meet  this  requirement 
(see  60  FR  37507  and  37509)  because 
they  are  used  as  sweeteners  and  bulking 


agents  (i.e.,  stabiUzers  and  thickeners) 
and  are  consumed  for  iheir  taste. 
Inasmuch  as  sugar  alcohols  are  also  a 
source  of  calories,  they  contribute 
nutritive  value  to  the  foods,  such  as 
chewing  gums  and  confectioneries,  in 
which  they  are  used. 

2.  One  comment  stated  that  the 
proposed  claim  is  not  a  health  claim  in 
the  same  sense  that  the  other  authorized 
claims  are  because  the  substance's  effect 
is  largely  independent  of  other  dietary 
practices,  i.e..  sugar  alcohol-sweetened 
candy  will  always  not  promote  tooth 
decay  regardless  of  other  elements  in 
the  diet.  Another  comment  stated  that 
the  idea  of  instituting  a  health  claim  for 
a  substance  that  merely  replaces  a 
nutrient  that  may  contribute  to  a  disease 
or  health-related  condition  could  open 
the  door  to  questionable  claims.  One 
comment  stated  that  the  nonpromotion 
claim  is  a  product  descriptor  that 
provides  information  on  the  absence  of 
an  undesirable  side  effect. 

The  agency  disagrees  that  the  claim  is 
not  valid  because  sugar  alcohols 
function  independently  of  other  dietary 
practices,  or  because  the  substance 
replaces  or  can  substitute  for  another 
substance.  The  comment  did  not 
demonstrate  that  sugar  alcohols  affect 
the  risk  of  dental  canes  in  a  way  that  is 
independent  of  other  dietary  practices, 
or  why.  even  if  the  did,  this  fact  would 
render  the  claim  invalid.  In  fact,  as 
explained  in  the  proposed  rule  (60  FR 
37507  at  37524).  the  association 
between  sugar  alcohols  and  dental 
caries  is  related  to  dietary  practices.  The 
consumption  of  dietary  sugars  and 
fermentable  carbohydrates  in  the  form 
of  gums,  confectioneries,  and  other 
snack  foods  is  widespread  and  frequent 
in  the  diet.  There  is  a  clear  association 
between  the  onset  of  dental  caries  and 
the  presence  in  the  diet  of  sugars  and 
other  fermentable  carbohydrates.  By 
consuming  foods,  such  as  gums,  mints, 
candies,  jams  and  jellies,  and  desserts, 
in  which  sugar  alcohols  are  used  to 
replace  the  fermentable  carbohydrates 
instead  of  the  versions  of  those  foods 
that  contain  the  fermentable 
carbohydrates,  the  consumer,  the 
available  evidence  shows,  reduces  his  or 
her  risk  of  developing  dental  caries. 
Therefore,  the  claim  is  based  on  dietary 
practices  and  is  relevant  within  the 
context  of  the  total  daily  diet. 

A  claim  based  on  the'substitution  or 
replacement  of  one  food  substance  for 
another  is  not  inconsistent  with,  or 
prohibited  under,  the  general  principles 
for  health  claims  In  fact,  current  dietary 
recommendations  encourage 
substitution  and  replacement  of  foods  in 
the  diet,  for  example,  the  use  of  low-fat 
foods  in  place  of  high-fat  foods. 
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However,  the  evidence  must  show-  that 
the  effect  of  substituting  one  substance 
for  another  is  relevant  to  the  risk  of  the 
disease  or  health-related  condition  that 
is  the  subject  of  the  claim.  Here,  the 
results  of  long-term  studies  in  which 
sugar  alcohol-containmg  foods  are 
substituted  for  sugar-containing  foods  in 
the  daily  diet  support  the  contention 
that  sugar  alcohols  help  reduce  the  risk 
of  developing  dental  caries  (see,  for 
example,  Refs.  21,  22.  23.  and  25;  60  FR 
37507  at  37514). 

The  concern  in  one  comment  that 
questionable  claims  may  occur  when 
the  substitution  or  replacement  of 
substances  is  the  subject  of  a  health 
claim  is  fully  addressed  by  the 
provisions  of  existing  principles  for 
health  claims.  One  of  the  requirements 
for  a  substance  to  be  eligible  for  a  health 
claim  is  that  the  substance  must  be 
associated  with  a  disease,  or  health- 
related  condition,  or,  alternatively,  the 
petition  must  explain  the  prevalence  of 
the  disease  in  the  U.S.  population  and 
the  relevance  of  the  claim  in  context  of 
the  total  daily  diet  (see  §  101.14(b)(1)). 
The  agency  finds  that  this  as  well  as  the 
other  eligibihty  requirements  for  health 
claims  provide  protection  against 
questionable  claims. 

3.  A  comment  stated  that  in  the 
preamble  to  the  "General  Requirements 
for  Health  Claims  for  Food"  final  rule 
(58  FR  2478.  January  6,  1993).  FDA 
limited  the  application  of  the  health 
claims  rule,  based  upon  review  of  the 
1990  amendments  legislative  history. 
The  comment  stated  that  the  agency 
supported  limiting  the  type  of  disease 
relationships  that  would  be  subjected  to 
the  health  claim  regime  with  the 
following  rationale:  "In  the  legislative 
history.  Congress  focused  only  on  those 
health  claims  that  related  to  chronic 
disease,  such  as  cancer,  heart  disease, 
and  osteoporosis"  (58  FR  2478  at  2481). 
The  comment  stated,  therefore,  that 
dental  caries  are  not  the  type  of 
"chronic  disease"  Congress  intended  to 
be  regulated  as  a  health  claim  since 
dietary  choices  wall  have  less  of  an 
impact  on  tooth  decay  than  will 
nimierous  other  factors  (e.g., 
fluoridation  of  water  supply). 
Additionally,  several  comments  alleged 
that  dental  caries  is  in  decline  in  this 
country  and  suggested  that  this  trend 
justifies  not  finalizing  the  proposed 
health  claim. 

The  statement  within  the  preamble  to 
"General  Requirements  for  Health 
Claims  for  Food"  final  rule  (58  FR  2478 
at  2481)  referred  to  in  the  comment  was 
part  of  a  discussion  about  applicability 
of  health  claims  to  classical  deficiency 
nutrient  diseases  and  was  not  a 
discussion  on  limiting  claims  to  chronic 


diseases.  Nowhere  in  that  document  did 
the  agency  state  that  the  diet;  disease 
relationships  that  could  be  the  subject  of 
a  health  claim  were  those  that  involved 
chronic  diseases.  Moreover,  section 
403(r){l)(B)  of  the  act  itself  does  not 
limit  the  Secretary's  authority  to 
regulate  health  claims  to  those 
pertaining  to  chronic  diseases.  In  fact, 
the  agency  has  recently  authorized  a 
health  claim  pertaining  to  a  disease  that 
would  generally  not  he  considered  to  be 
a  chronic  disease,  neural  tube  defects. 

As  made  clear  in  §  101.14(a)(6),  the 
agency  focuses  on  whether  the  disease 
in  question,  in  this  case  dental  caries, 
constitutes  damage  to  an  organ,  part, 
structure,  or  system  of  the  body  such 
that  it  does  not  function  properly.  As 
outlined  in  the  proposal,  the  agency 
tentatively  concluded  that  dental  caries 
meets  this  criterion  (60  FR  37507  at 
37509  through  37510),  and  the 
comments  have  presented  no  evidence 
to  support  a  different  conclusion. 
Further,  dental  caries  is  a  disease  for 
which  the  general  U.S.  population,  or  an 
identified  subgroup,  is  at  risk,  and  the 
condition  is  prevalent  in  the  general 
population  (see  §  101.14(b)(1)). 

Although  the  overall  incidence  of 
dental  caries  has  declined  in  the  United 
States,  as  mentioned  in  some  comments, 
dental  caries  is  still  a  public  health 
issue.  The  disease  remains  one  of  the 
most  prevalent  infectious  diseases  that 
causes  substantial  expense,  pain,  and 
work  loss  (Ref.  89).  There  is  evidence 
showing  no  decline  in  dental  caries  in 
some  tooth  surfaces,  i.e..  occlusal  and 
proximal  tooth  surfaces,  and  a 
substantial  subset  of  children  continue 
io  exhibit  a  high  incidence  of  tooth 
decay  (Ref.  95).  In  addition,  little  is 
knowTi  about  present  trends  in  oral 
health  in  the  older  population.  There 
are  some  studies  that  suggest  that  the 
caries  incidence  in  adults  is 
considerable  (Ref.  95).  Consequently, 
dental  caries  continues  to  be  a  disease 
of  public  health  concern  in  this  country. 

4.  Three  comments  stated  that  the 
proposed  sugar  alcohol  health  claim 
promotes  a  good  food/bad  food 
dichotomy,  based  on  whether  the  food 
contains  sugar  alcohols.  One  comment 
stated  that  the  proposed  health  claim 
suggests  that  foods  not  ehgible  to  bear 
the  claim  will  automatically  contribute 
to  tooth  decay.  One  comment  stated  that 
the  health  claim  fails  to  promote  health 
objectives.  The  comment  also  stated  that 
children  should  focus  on  a  balanced 
diet  over  time  for  proper  growth  and 
development  rather  than  on  the 
consumption  of  a  particular  ingredient. 
It  stated  that  most  sugar  alcohol 
products  contain  little  or  no  calories, 
micronutrients,  or  macronutrients,  and 


yet  they  may  be  eaten  in  Ueu  of  foods 
that  can  contribute  real  nutrients  to  the 
diet.  The  comment  stated  that  FDA 
should  not  be  promoting  products  that 
are  devoid  of  nutrition  in  lieu  of 
products  that  provide  the  energy  and 
the  nutrients  children  need. 

FDA  disagrees  that  foods  ineligible  to 
bear  a  health  claim  will  be  perceived  by 
consumers  as  bad  for  the  health.  The 
comment  did  not  present  any  evidence 
to  show  that  consumers  interpret  the 
absence  of  a  health  claim  on  food  labels 
as  evidence  that  the  food  is  not 
healthful.  For  example,  the  agency  has 
authorized  a  fat  and  heart  disease  claim, 
but  the  comment  provided  nothing  to 
suggest  that  consumers  beUeve  that  a 
food  product  that  does  not  bear  this 
health  claim  will  promote  heart  disease. 

FDA  disagrees  also  that  the  health 
claim  fails  to  promote  health  objectives 
and  promotes  consumption  of  a 
particular  nutrient  rather  than  focusing 
on  a  balanced  diet.  As  stated  above, 
dental  caries  remains  a  pubhc  health 
concern.  Foods  that  meet  the  criteria  for 
this  health  claim  contribute  to  public 
health  objectives  because  they  do  not 
promote  tooth  decay. 

The  comment  did  not  provide  any 
evidence  to  show  that  this  health  claim 
will  focus  the  consumer's  attention  on 
one  nutrient  rather  than  on  a  balanced 
diet.  The  claim  identifies  a  special 
characteristic  of  the  food  that  is 
recognized  to  bear  on  the  occiurence, 
and  affect  the  risk,  of  a  disease,  dental 
caries.  For  those  interested  in  reducing 
their  risk  of  this  disease,  the  claim 
serves  to  inform  them,  as  claims  of  this 
type  have  done  for  almost  20  years,  of 
this  special  characteristic. 

The  agency  also  disagrees  with  the 
comment  that  this  health  claim  wrill 
promote  for  children  foods  that  are 
devoid  of  nutrition.  Claims  for  sugar 
alcohols,  imlike  claims  for  fruits, 
vegetables,  and  grain  products  and  heart 
disease  authorized  under  21  CFR 
101.77,  for  example,  do  not  encourage 
increased  consumption  of  foods  to  help 
reduce  disease  risk.  Rather,  sugar 
alcohol  claims  simply  state  that  to  the 
extent  these  foods  are  consumed  as 
substitutes  for  foods  that  contain 
fermentable  carbohydrates,  they  may 
help  reduce  the  risk  of  dental  caries. 
These  claims  in  no  way  suggest 
adjustment  in  the  consumption  of  sugar 
alcohol-containing  foods,  and  to  the 
extent  they  have  such  an  effect,  it  would 
be  limited  to  the  class  of  foods  that 
contain  sweeteners.  Given  the  small 
e^ect,  if  any,  that  the  claim  wdll  have  on 
the  broad  range  of  dietary  choices  that 
f>eople  make,  FDA  finds  no  merit  to  this 
comment. 
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5.  Some  comments  stated  that  the 
focus  on  sugar  alcohols  in  the  proposed 
claim  will  detract  from  proper  dental 
care,  although  they  provided  no 
evidence  to  support  this  contention. 
One  comment  stated  that  a  health  claim 
associated  witfi  these  products  may 
result  in  a  decrease  in  oral  health 
practices  of  much  greater  importance  to 
dental  health  than  diet,  i.e.,  brushing, 
flossing,  fluoride  treatments,  and 
professional  dental  care,  including 
application  of  dental  sealants  and 
prophylaxis.  The  comments  stated  that 
the  claim  should  discuss  the  importance 
of  proper  oral  hygiene  and  dental  care, 
including  the  use  of  fluoride  toothpaste 
daily. 

FDA  dot^s  not  agree  that  the  proposed 
health  claim  will  detract  from  proper 
dental  care.  As  discussed  in  the 
proposed  rule  and  as  mentioned  in 
some  of  the  comments,  the  incidence  of 
dental  caries  has  declined  over  the  past 
20  years.  Coincidentally,  the  claim 
"useful  only  in  not  promoting  tooth 
decay"  has  been  used  for  almost  20 
years  on  sugar  alcohol-containing 
chewing  gums  and  confectioneries. 
Based  on  the  historical  use  of  these 
products  and  the  decline  in  dental 
caries,  there  is  no  reason  to  conclude 
that  the  use  of  this  claim  has  taken  away 
from  proper  dental  care.  Further,  the 
claim  is  consistent  with  pubUc  health 
recommendations. 

However,  the  agency  agrees  that 
information  about  proper  oral  hygiene 
and  dental  care  as  part  of  good  dental 
health  practices  may  be  useful  to 
consumers  of  sugar  alcohol  products. 
This  information  is  consistent  with 
information  provided  in  "The  Surgeon 
General's  Report  on  Nutrition  and 
Health  '  {hereinafter  referred  to  as  the 
Surgeon  General's  report)  (Ref.  7). 
Therefore,  the  agency  has  been 
persuaded  to  include  this  type  of 
information  among  the  types  of  optional 
information  that  a  manufacturer  may 
provide  as  part  of  the  health  claim. 
Section  101.80(d)(3)  (21  CFR 
101.80(d)(3))  provides  that  the  claim 
may  state  that  oral  hygiene  and  proper 
dental  care  may  help  to  reduce  the  risk 
of  dental  caries. 

B.  Safety  Issues 

In  its  proposal,  the  agency  noted  that 
several  of  the  sugar  alcohols  that  are  the 
subject  of  this  proceeding  are  listed  in 
FDA's  food  additive  and  generally 
recognized  as  safe  (GRAS)  regulations, 
i.e.,  xylitol  (§  172.395  (21  CFR  172.395)). 
mannitol  (§  180.25  (21  CFR  180.25)), 
and  sorbitol  (§  184.1835  (21  CFR 
184.1835))  (see  60  FR  37507  at  37509). 
hi  addition,  it  stated  that  GRAS 
affirmation  petitions  have  been 


submitted  for  each  of  the  remaining 
substances,  i.e.,  maltitol  (GRASP 
6G0319),  maltitol  syrups  (HGS  syrups) 
(GRASP  3G0286),  isomalt  (GRASP 
6G0321),  lactitol  (GRASP  2G0391),  HSH 
(GRASP  5G0304),  and  HSH  syrups 
(GRASP  1G0375).  The  agency  stated  that 
these  GRAS  affirmation  petitions  are 
under  consideration,  and  that  any 
positive  action  resulting  from  the 
proposed  rule  should  not  be  interpreted 
as  an  indication  that  the  agency  has 
affirmed  that  the  general  food  uses  of 
the  sugar  alcohols  according  to  their 
respective  petitions  are  GRAS.  FDA 
stated  that  such  determinations  can  only 
be  made  after  the  agency  has  completed 
its  review  of  each  respective  GRAS 
petition.  Nonetheless,  the  agency  stated 
that  a  preliminary  review  of  the  GRAS 
affirmation  petitions  had  revealed  that 
they  contain  significant  evidence 
supporting  the  safety  of  these 
substances,  but  that  some  concerns 
about  the  safety  of  sugar  alcohols  do 
exist.  The  agency  also  stated  that  two  of 
the  sugar  alcohols  that  are  listed  in 
FDA's  food  additive  and  GRAS 
regulations,  i.e.,  mannitol  (§  180.25)  and 
sorbitol  (§  184.1835),  require  a  warning 
label  regarding  taxation  if  daily 
consumption  is  expected  to  exceed  20 
grams  (g)  per  day  for  mannitol  and  50 
g  per  day  for  soihitol.  FDA  stated  that 
nothing  in  the  proposed  rule  would 
alter  these  requirements. 

The  agency  stated  that  based  on  the 
totahty  of  the  evidence,  it  was  not.  at 
this  time,  challenging  the  petitioners' 
position  that  the  use  of  the  enumerated 
sugar  alcohols  is  safe  and  lawful. 
Although  FDA  tentatively  concluded 
that  the  petitioners  satisfied  the 
requirements  of  §  101.14(b)(3)(ii),  the 
agency  requested  comments  on  its 
tentative  conclusion. 

6.  Two  comments  noted  that  the  Joint 
Food  and  Agriculture  Organization/ 
World  Health  Organization  (FAO/WHO) 
Expert  Committee  on  Food  Additives 
(JECFA)  has  reviewed  the  safety  data  on 
these  sugar  alcohols  and  concluded  that 
their  use  is  safe,  with  no  need  for 
restriction  other  than  good 
manufacturing  practices.  One  of  these 
comments  stated  that  there  is  sufficient 
documentation  to  support  a  general 
recognition  of  safety. 

Three  comments  stated  that  sugar 
alcohols  can  pose  health  problems, 
citing  specifically  the  well-known 
gastrointestinal  disturbances,  such  as 
stomach  pain  and  diarrhea,  that  can 
result  from  excessive  consiunption.  One 
of  these  comments  also  noted  safety 
issues  raised  regarding  animal  data  that 
associate  consumption  of  large  amounts 
of  sugar  alcohols  with  adrenal 
medullary  hyperplasia  and 


pheochromocytomas.  The  comment 
noted  that  JECF.A.  will  be  reviewing 
these  issues  in  1996.  (The  agency  notes 
that  the  report  from  the  February  1996 
meeting  is  not  yet  available.)  While 
these  comments  opposed  indiscriminate 
promotion  or  consumption  of  sugar 
alcohol-sweetened  foods,  they  did  not 
argue  that  such  ingredients  were  not 
safe  or  lawful  as  ordinarily  used. 

The  agency  concludes  that  these 
comments,  taken  together,  accurately 
reflect  the  current  understanding  of  the 
safety  of  sugar  alcohols.  They  do  not, 
however,  provide  a  basis  for  the  agency 
to  reject  the  petitioners'  position  that 
the  use  of  sugar  alcohols  is  safe  and 
lawful  or  for  invoking  warnings  in 
addition  to  those  already  required. 
Therefore,  the  agency  concludes  that  the 
requirements  of  §  101.14(b)(3)(ii)  are 
satisfied. 

C.  Exemption  from  §  101.14(e)(6) 

Under  proposed  §  101.80(c)(1),  sugar 
alcohol  containing  foods  must  meet  the 
requirements  in  §  101.14,  except  that 
sugar  alcohol-containing  foods  are 
exempt  from  §  101.14(e)(6).  the 
requirement  that  foods  making  health 
claims  contain  10  percent  or  more  of  the 
RDI  or  the  DRV  for  vitamin  A,  vitamin 
C,  iron,  calcium,  protein,  or  fiber  per 
reference  amount  customarily 
consumed  before  any  nutrient  addition. 

7.  One  comment  asked  for 
clarification  that  this  exemption  applied 
to  all  sugar  alcohol-containing 
confectioneries,  and  not  just  to  chewing 
gum,  hard  candies,  and  mints. 

FDA  notes  that  the  exemption  applies 
to  all  sugar  alcohol-  containing  foods. 
The  agency  did  not  specifically  Umit  the 
exemption  to  chewing  gum  and 
confectioneries.  Because  sugar  alcohols 
function  as  sweeteners,  their  use  has 
been  as  replacements  for  simple  and 
complex  sugars.  Sugar  alcohols  provide 
a  sweet  taste  and  serve  as  bulking  agents 
and,  consequently,  are  used  only  in 
certain  product  categories.  However, 
these  food  categories  are  sufficiently 
diverse  as  to  make  specific  definitional 
criteria  difficult.  For  this  reason,  FDA 
has  not  limited  the  exemption  to 
specific  foods.  However,  the  agency 
wishes  to  point  out  that  a  food  must  still 
meet  all  of  the  other  requirements  in 
§  101.80(c)(2)(ii)  to  be  eligible  to  bear 
the  claim. 

8.  Two  comments  that  agreed  with 
FDA's  tentative  decision  to  exempt 
sugar  alcohol-containing  foods  from 
§  101.14(e)(6)  requested  that  sugar 
alcohol-containing  products  also  be 
exempt  from  the  requirement  of 

§  101.14(e)(3)  relating  to  foods  with 
disqualifying  levels  of  fat,  saturated  fat, 
cholesterol,  or  sodium.  One  comment 
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stated  that  the  agency  has  authority  to 
grant  exemptions  from  this  requirement 
when  a  health  claim  will  assist 
consumers  in  maintaining  healthy 
dietary  practices.  The  comment  stated 
that  an  exception  is  warranted  because 
the  health  claim  will  assist  consumers 
in  making  decisions  relating  to  dental 
health  in  all  contexts  in  which  the  claim 
is  used.  The  comments  stated  that  the 
presence  of  high  levels  of  fat,  saturated 
fat,  cholesterol,  or  sodium  does  not 
conflict  with  the  health  message 
because  these  nutrients  are  not 
adversely  associated  with  dental  health. 

FDA  has  established  different 
disqualifying  levels  for  different 
categories  of  foods,  depending  on  the 
role  that  they  play  in  the  daily  diet. 
Section  101.14(a)(5)  defines  the 
disqualifying  level  for  individual  foods 
as  20  percent  of  the  Daily  Values  (DV's) 
for  total  fat,  satiu-ated  fat,  cholesterol, 
and  sodium.  These  levels  translate  to 
13.0  g  of  total  fat,  4  g  of  saturated  fat, 
60  milligrams  (mg)  of  cholesterol,  and 
480  mg  of  sodium  per  reference  amount 
customarily  consumed,  per  labeled 
serving  size,  and.  for  foods  with 
reference  amoimts  customarily 
consimied  of  30  g  or  less  or  2 
tablespoons  or  less,  per  50  g.  The 
regulations  also  make  additional 
allowances  for  main  dish  products  and 
meal-type  products  (see  §  101.14(a)(5)(i) 
and  (ii)). 

A  food  that  exceeds  the  disqualifying 
level  for  any  of  the  four  disquaUfying 
nutrients  may  not  bear  a  health  claim 
imless  the  agency  has  granted  an 
exemption  "based  on  a  finding  that  such 
a  claim  would  assist  consumers  in 
maintaining  healthy  dietary  practices" 
(section  403(r)(3)(A)(ii)  of  the  act). 

The  comment  requesting  the 
exemption  of  sugar  alcohol-containing 
foods  from  the  disqualifying  levels 
provided  no  evidence  to  demonstrate 
that  the  presence  of  the  claim  on  foods 
containing  high  levels  of  fat,  saturated 
fat,  cholesterol,  or  sodium  will  benefit 
consumers  other  than  to  suggest  that  the 
claim  would  appear  on  more  foods.  This 
rationale  is  not  consistent  with  the  basic 
notion  that  it  makes  no  sense  to  include 
a  health  claim  in  the  labeling  of  a  food 
that  contains  other  nutrients  at  a  level 
that  increases  the  risk  of  other  diseases 
unless  a  clear  benefit  for  consumers  can 
be  demonstrated  (see  58  FR  2478  at 
2489  to  2490). 

In  "the  1995  nutrient  content  and 
health  claims  proposed  rule,"  FDA  has 
considered  the  instances  where 
disclosure  rather  than  disqualification 
may  be  appropriate  and  discussed  these 
in  this  proposal  to  amend  its  regulations 
on  nutrient  content  and  health  claims  to 
provide  additional  flexibihty  in  the  use 


of  these  claims  on  food  products.  FDA 
highlighted  factors  that  it  would 
consider  in  deciding  whether  to  exempt 
a  food  from  disqualification,  including 
the  level  of  public  health  importance, 
the  availability  of  foods  that  quaUfy  for 
a  health  claim,  and  evidence  that  the 
population  the  claim  targets  is  not  at 
risk  for  the  disease  associated  vnth  the 
disqualifying  nutrients.  It  stated  that 
exceptions  to  §  101.14(e)(3)  should  be 
granted  on  a  case-by-case  basis,  using  a 
petition  process.  It  also  proposed  new 
§  101.70(f)  (21  CFR  101.70(11)  to  provide 
guidance  for  petitioners  requesting  an 
exception  to  the  prohibition  in 
§  101.14(e)(3)  of  health  claims  for  foods 
exceeding  the  disquaUfving  levels 
identified  in  §  101.14(a)(5)  (see  60  FR 
66206  at  66224). 

The  comment  did  not  submit  any 
information  of  the  type  that  FDA  needs 
as  the  basis  for  an  exemption.  In  the 
absence  of  such  information,  FDA  finds 
that  it  caimot  conclude  that  the 
population  at  risk  for  dental  caries  is  not 
at  risk,  for  example,  for  heart  disease. 
The  agency  is  therefore  denying  the 
request  to  exempt  sugar  alcohol- 
containing  foods  from  the  disqualifying 
levels  estabUshed  in  §  101.14(a)(5). 

D.  Relationship  Between  Sugar  Alcohols 
and  Dental  Caries 

9.  Some  comments  stated  that  in  the 
proposal  the  agency  had  correctly 
identified  the  interaction  between 
sugars  and  other  fermentable 
carbohydrates  and  oral  bacteria  in  the 
development  of  dental  caries.  However, 
these  comments  stated  that  the 
proposed  health  claim  puts  undue 
emphasis,on  sugars  and  sucrose  in  the 
causation  of  dental  caries.  The 
comments  stated  that  the  dental 
conununity  is  unanimous  in  the  view 
that  all  fermentable  carbohydrates,  not 
just  sugars,  have  the  potential  to 
contribute  to  tooth  decay.  One  comment 
stated  that  to  the  extent  that  dietary 
factors  play  a  role  in  caries,  the  most 
important  factor  is  frequency  of 
consumption  of  fermentable 
carbohydrates  and  not  consumption  per 
se.  One  conunent  quoted  the  report  of 
the  Dietary  Guidelines  Advisory 
Conmiittee  on  the'Dietary  Guidelines  for 
Americans,  1995  (Ref.  101)  which  states: 

[BJotfa  sugars  and  starches  can  promote 
tooth  decay.  The  more  often  you  eat  foods 
that  contain  sugars  and  starches,  and  the 
longer  these  foods  are  in  your  mouth  before 
you  brush  your  teeth,  the  greater  the  risk  for 
tooth  decay.  Thus,  frequent  eating  of  foods 
high  in  sugars  and  starches  as  between-meal 
snacks  may  be  more  harmful  to  your  teeth 
than  eating  them  at  meals  and  then  brushing. 

FDA  agrees  that  all  fermentable 
carbohydrates,  including  sugars  and 


starches,  can  promote  tooth  decay.  As 
stated  in  the  recently  revised  Dietary 
Guideline  for  Americans  (Ref.  101),  both 
the  frequency  of  consumption  and  the 
duration  of  exposure  of  teeth  to  sugars 
and  starches  contribute  to  the  risk  of 
dental  caries.  However,  the  agency 
points  out  that,  as  outlined  in  the 
proposal,  the  basis  for  the  proposed 
claim  centers  around  the  use  of  sugar 
alcohols  in  place  of  sugars.  Sugar 
alcohols  cannot  be  used  in  place  of  all 
fermentable  carbohydrates.  Rather, 
sugar  alcohols  function  as  sweeteners 
and  bulking  agents,  and  their  use  is 
primarily  in  the  manufacture  of  gums 
and  confectioneries.  Moreover,  the 
significance  of  the  claim  in  the  context 
of  the  total  daily  diet  is  based  upon:  (1) 
The  presence  in  the  diet  of  foods 
sweetened  with  simple  and  complex 
sugars,  and  (2)  the  fact  that  sugar 
alcohols,  because  of  their  very  low 
fermentability,  when  substituted  for 
other  sugars,  do  not  promote  dental 
caries. 

Nonetheless,  the  agency  agrees  that  it 
would  be  helpful  to  consumers  to  be 
informed  about  the  overall  role  of 
fermentable  carbohydrates  in  the  diet 
and  thus  is  persuaded  to  revise 
§  101.80(a)(2)  and  (a)(4)  to  reflect  that  all 
fermentable  carbohydrates,  i.e.,  sugars 
and  starches,  are  cariogenic  and  to 
include  in  these  paragraphs  information 
about  dental  caries  provided  in  Dietary 
Guidelines  for  Americans  (Ref  101).  In 
proposed  §  101.80(a)(2),  the  agency 
described  the  relationship  between 
dietary  sugars  and  tooth  decay,  that  is 
how  bacteria  metabohzes  sugar,  causing 
acid  and  forming  plaque.  This  was 
followed  by  a  statement  that  the  dental  - 
plaque  results  in  more  acid  that 
deminarilizes  enamel  after  prolonged 
exposure.  The  final  statement  was  a 
precaution  then,  that  between-meal 
consiunption  of  sugary  foods  would 
cause  more  tooth  decay  In  this 
dociunent,  the  agency  is  changing 
§  101.80(a)(2)  to  include  the  relationship 
between  consumption  of  fermentable 
carbohydrates  and  starches,  as  well  as 
dietary  sugars,  to  tooth  decay.  The  last 
sentence  states  that  ongoing  exposure  to 
starches,  as  well  as  dietary  sugars, 
increases  the  risk  for  tooth  decay. 

The  agency  notes  that  sucrose  is  still 
considered  the  most  cariogenic  sugar, 
and  that  this  substance  has  been  shown 
to  promote  the  growth  of  plaque  more 
than  other  sugars  (Ref  71).  Therefore, 
the  agency  is  highlighting,  and 
permitting  the  use  of  the  statement 
regarding,  the  cariogenicity  of  sucrose. 
In  addition,  consistent  with 
§  101.4(b)(20),  the  term  "sugar"  may  be 
used  as  a  synonym  for  "sucrose." 
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The  agency  is  also  revising 
^  101  80(aj(4)  to  state  that  sugar  alcohols 
can  be  used  as  sweeteners  to  replace 
dietary-  sugars,  such  as  sucrose  and  com 
sweeteners,  in  foods  such  as  chewing 
gums  and  confectioneries,  and  that  they 
are  significantly  less  cariogenic  than 
dietary  sugars  and  other  fennentable 
carbohydrates  The  agency  is  adding  the 
statement  regarding  "com  sweeteners" 
to  reflect  the  fact  that  sugar  alcohols  are 
used  to  replace  more  than  sucrose  in 
chewing  gums  and  confectioneries,  and 
that  they  are  used  primarily  as 
sweeteners.  The  agency  is  deleting  the 
statement,  "Thus,  replacing  dietary 
sugars  with  sugar  alcohols  helps  to 
maintain  dental  health,"  from 
§  101.80(a)(4)  because  it  is  a  statement 
of  the  significance  of  the  relationship 
between  sugar  alcohols  and  dental 
caries  which  is  addressed  in  §  101.80(b). 
Consequently,  this  statement  is 
superfluous  in  §  101.80(a).  The  agency 
concludes  that,  with  the  above 
revisions,  §  101  80(a)(2)  and  (a)(4) 
accurately  reflect  the  relationship 
between  fermentable  carbohydrates  and 
dental  caries  and  are  not  misleading  as 
tn  the  role  of  sugar  alcohols  in  not 
promoting  tooth  decay. 

The  agency  is  also  aeleting  proposed 
i^  101.80(d)(2).  which  permitted  use  of 
the  term    sugar"  or  "sucrose"  when 
rv^ferring  to  sucrose.  Since  §  101.80(d)(1) 
allows  the  claim  to  include  information 
from  §  101.80(a),  and  §  101.80(a)(2)  has 
been  revised  to  include  "sugar"  as  a 
svnonym  for  "sucrose,"  §  101.80(d)(2)  is 
repetitive  and  unnecessary.  As  a  result 
of  this  action,  proposed  §  101.80(d)(3)  is 
being  redesignated  as  §  101.80(d)(2), 
FD.A  IS  also  adding  in  new 
§  101.«0(d)(3)  information  regarding  the 
importance  of  proper  dental  care  in 
response  to  the  comments  discussed  in 
comment  5  of  this  document, 

10.  Some  comments  stated  that  the 
agency's  emphasis  in  the  proposal  on 
sticky  foods  as  a  factor  in  dental  caries 
was  inaccurate.  One  comment  stated 
that  more  recent  scientific  evidence 
does  not  support  the  relationship 
between  foods  that  easily  stick  to  teeth 
and  dental  caries.  The  comment 
included  a  study  to  support  this 
assertion.  The  comment  stated  that  the 
high  starch  and  low  sugar  foods  are 
retained  on  teeth  longer  than  high  sugar 
and  low  starch  foods.  One  comment 
stated  that  a  health  claim  statement 
about  foods  that  easily  stick  to  teeth  is 
misleading  and  could  drive  consiuners 
towards  erroneous  food  choices  in  the 
interest  of  avoiding  what  they  think  are 
sticky  foods. 

The  agency  concurs  that  the  evidence 
submitted  suggests  that  the  degree  of 
stickiness  of  a  food,  as  perceived 


subjectively  by  the  consumer,  does  not 
correlate  with  the  actual  retention  of  the 
food  on  human  dentition  in  vivo  (Refs. 
92  and  93).  Therefore,  the  agency  is 
deleting  reference  to  sticky  foods  in 
§  101.8Q(a)(2). 

11.  Several  comments  disagreed  with 
the  statements  that  U.S.  diets  tend  to  be 
high  in  sugars,  and  that  government 
organizations  recommend  decreased 
consumption  of  sugars.  The  comments 
stated  that  FDA's  1986  Sugars  Task 
Force  report  (Ref.  94)  concluded  that  the 
average  daily  intake  for  added  sugars 
accounted  for  11  percent  of  the  daily 
calorie  intake  for  the  total  papulation. 
One  comment  stated  that  this  amount 
approximates  the  amount  (10  percent) 
recommended  by  the  Select  Committee 
on  Nutrition  and  Human  Needs  in  its 
second  edition  of  Dietary  Coals  for  the 
United  States  (1977)  (Ref.  100).  The 
comments  stated  that  ciurent  dietary 
guideUnes  advise  that  sugars  be  used 
only  in  moderation  but  not  restriction  of 
sugars  consumption.  One  comment 
stated  that  the  proposed  health  claim 
implicates  sugars  as  a  diet  and  disease 
concern,  which  will  mislead  consumers 
as  to  the  health  significance  of  sugar 
consumption. 

FDA  agrees  that  the  focus  of  dietary 
guidance  for  the  general  population  is  to 
choose  a  diet  moderate  in  sugars  and  to 
avoid  excessive  snacking  (Ref.  101). 
Therefore,  FDA  has  modified 
§  101.80(a)(3)  to  delete  statements 
regarding  the  sugars  consimiption  in  the 
American  diet  and  dietary 
recommendations  to  reduce  sugars 
intake.  In  their  place,  FDA  has  included 
information  fit)m  the  recent  Dietary 
Guidelines  for  Americans  (Ref.  101)  in 
§  101.80(a)(3),  which  states  that  dental 
caries  is  still  widespread  in  the  United 
States  creating  a  burden  on  Americans, 
The  government's  dietary  guidelines 
suggest  selecting  diets  with  moderation 
in  sugars  and  avoidance  of  excessive 
snacking.  Because  snacks  rich  in  sugars 
and  starches  may  result  in  a  greater 
incidence  of  tooth  decay  since  they  are 
less  likey  to  be  followed  by  brushing. 

The  agency  disagrees  with  the 
comment  that  the  health  claim  will 
mislead  consiuners  as  to  the  health 
significance  of  sugars  consumption. 
Sugars  consumption  has  long  been 
associated  with  risk  of  dental  caries,  and 
information  reflecting  this  fact  is  a 
common  component  of  public  health 
education  efforts.  Moreover,  as  a  result 
of  the  changes  that  FDA  has  made, 
§  101.80(a)(2),  (a)(3),  and  (a)(4) 
accurately  reflect  the  relationship  that 
exists  among  sugar  alcohols,  dietary 
sugars  and  other  fermentable 
carbohydrates,  and  dental  caries.  Thus, 
there  is  less  chance  that  consumers 


could  be  misled  In  light  of  these 
changes,  the  agency  has  revised  the  title 
of  §  101  80(a)  to  more  accurately  renect 
the  contents  of  this  paragraph  the 
revised  title  is  "Relationship  between 
dietary  carbohydrates  and  dental 
caries." 

12.  Some  comments  stated  that  there 
is  no  indication  that  a  sugar  alcohol  and 
dental  caries  health  claim  will  have  any 
impact  on  sugars  consumption  or  on  the 
incidence  of  dental  caries  in  the  U.S. 
population.  The  comments  stated  that 
sugars  consumption  remained  stable 
from  1977  to  1988.  and  that  dental 
caries  decreased  during  that  time.  One 
comment  stated  that  dietary  counseling, 
to  the  general  public,  on  sugar 
consumption  is  an  ineffective  caries 
prevention  technique  The  comment 
stated  that  dietary  guidehnes  do  not 
advocate  the  reduction  in  sugars  in  the 
diet  as  a  means  to  lower  the  incidence 
of  dental  caries. 

The  intent  of  the  health  claim  is  to 
provide  consumers  with  public  health 
information  that  will  enable  them  to 
make  dietary  choices  that  can  affect 
their  risk  of  dental  disease  Dental  caries 
are  recognized  as  an  important  and 
widespread  public  health  problem  in 
the  United  States.  Although  dental 
caries  among  children  are  declining,  the 
overall  prevalence  of  the  condition 
imposes  a  substantial  economic  burden 
because  of  the  health  care  costs 
associated  with  care  for  this  condition. 
In  addition,  as  discussed  in  section  II, A. 
of  this  document,  there  is  evidence  to 
show  that  the  decline  in  dental  caries 
may  not  apply  to  all  tooth  surfaces,  and 
that  a  substantial  subset  of  children 
continue  to  exhibit  a  high  incidence  of 
tooth  decay  (Ref.  94).  In  addition,  Uttle 
is  known  about  trends  in  oral  health  in 
the  older  population.  There  are  some 
studies  that  suggest  that  the  caries 
incidence  in  adults  is  considerable  (Ref. 
95).  Until  means  of  preventing  dental 
caries  are  available  to  the  entire  U.S. 
population,  dietary  counseling  is  an 
important  element  of  dental  care  (Ref. 
95). 

The  sugar  alcohol-containing  foods 
that  have  used  this  dental  caries  claim 
over  the  past  20  years  have  primarily 
been  snack  foods,  i.e.,  chewing  gums 
and  confectioneries.  Snack  foods  are  a 
part  of  the  diets  of  many  Americans.  As 
stated  in  the  recent  Dietary  Guidelines 
for  Americans  (Ref.  101),  frequent 
between-meal  snacks  that  are  high  in 
sugars  and  starches  may  be  more 
harmful  to  teeth  than  eating  the  same 
foods  at  meals  and  then  brushing. 
Therefore,  chewing  gums  and 
confectioneries  that  contain  sugar 
alcohols  but  no  fermentable 
carbohydrates  provide  an  alternative 
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food  choice  for  those  consumers  who 
enjoy  sweetened  snack  foods  yet  are 
interested  in  dental  health. 

The  comments  incorrectly  suggest  this 
health  claim  is  intended  to  imply  that 
sugar  alcohol-containing  foods  will 
prevent  dental  caries  The  agency 
wishes  to  highlight  the  difference 
between  a  prophylactic  effect  and  a 
nonpathologic  effect.  The  proposed 
cl«dm  does  not  state  that  sugar  alcohols 
provide  a  prophylactic  benefit,  i.e.,  the 
claim  is  not  that  they  will  prevent  tooth 
decay  Rather,  the  claim  states  that  sugar 
alcohols  do  not  promote  dental  caries. 
The  evidence  supports  a  beneficial  role 
of  sugar  alcohols  in  the  absence  of  other 
carbohydrates  in  maintaining  plaque  pH 
above  a  level  that  promotes  enamel 
demineralization. 

E.  Significance  of  the  Relationship 
Between  Sugar  Alcohols  and  Dental 
Caries 

Under  proposed  §  101.80(b),  the 
agency  stated  that  sugar  alcohols  do  not 
promote  dental  caries  because  they  are 
slowly  metabolized  by  bacteria  to  form 
some  acid.  The  rate  and  amount  of  acid 
production  from  sugar  alcohols  is 
significantly  less  than  that  from  sucrose, 
and  therefore  consumption  of  sugar 
alcohols  does  not  cause  the  loss  of 
minerals  from  tooth  enamel. 

13.  Some  comments  argued  that  there 
is  scientific  evidence  to  show  that  oral 
bacteria  can  adapt  to  sorbitol,  thus 
making  it  cariogenic.  One  comment 
stated  that  there  is  considerable  debate 
over  the  potential  for  an  adaptive  shift 
in  the  oral  ecology  in  response  to  the 
consumption  of  sugar  alcohols, 
specifically  that  plaque  bacteria  may 
adapt  to  xylitol,  thus  making  it 
potentially  cariogenic. 

FDA  notes  that  the  fermentabihty  of 
sorbitol  and  other  sugar  alcohols,  in 
human  and  animal  models  and  in  vitro, 
was  discussed  in  the  proposed  rule  (60 
FR  37507)  and  has  been  reviewed  in  a 
number  of  published  articles  (Refs.  95  to 
99  and  102).  This  information  shows 
that  fermentation  of  sorbitol  proceeds  at 
a  slow  rate,  with  a  final  pH  remaining 
above  the  low  pH  levels  achieved  with 
glucose  or  sucrose. 

In  vitro  studies  have  shown  that 
dental  plaque,  when  incubated  with 
sorbitol,  did  not  produce  enough  acid  to 
cause  enamel  decalcification.  Some 
investigators  note,  however,  that  it  may 
be  very  misleading  to  extrapolate  from 
an  in  vitro  pure  culture  situation  to  that 
of  a  mixed  microbial  community  in  vivo 
(Ref.  102). 

In  addition  to  the  fact  that  the  use  of 
a  purified  culture  does  not  reflect  a 
normal  mix  of  the  types  of  oral  bacteria, 
the  results  of  in  vitro  studies  that 


showed  acid  production  from  sorbitol 
after  a  prolonged  period  of  incubation 
(22  hours)  have  Uttle  relevance  to  the  in 
vivo  situation.  In  vivo  studies  have 
shovtm  that  plaque  pH  drops  only 
marginally  after  consumption  of 
sorbitol-containing  foods  (Ref.  95). 
Moreover,  plaque  pH  telemetry  tests 
have  been  used  to  assess  the  acidogenic 
potential  of  sorbitol  on  plaque  in  situ 
(Ref.  95).  These  tests  have  demonstrated 
consistently  that  the  consumption  of 
sorbitol  is  not  associated  with  an 
acidification  of  dental  plaque  that 
would  suggest  cariogenic  risk. 

As  discussed  in  the  proposed  rule  (60 
FR  37507  at  37523),  there  is  evidence 
that  suggests  that  long-term, 
uninterrupted  consumption  of  sorbitol 
results  in  adaptation  by  oral  bacteria 
and,  therefore,  in  more  acid  production. 
However,  microbiological  studies  have 
showm  that  the  final  pH  obtained  after 
long-term  exposure  to  sorbitol  remained 
above  a  plaque  pH  level  associated  with 
cariogenic  risk  (Ref.  96,  98,  99,  and  102), 
and  that  pre-  and  post-adaptation  rates 
of  acid  production  from  sorbitol  in  vitro 
are  very  similar  and  very  low  compared 
to  glucose  (Ref.  102).  Additionally, 
adaptation  is  inhibited  in  the  presence 
of  glucose,  as  bacterial  metabolism 
preferentially  switches  to  the  metabolic 
substrate  that  is  more  readily  used  as  an 
energy  souirce  (Refs.  46,  95,  and  60  FR 
37507'  at  37512).  At  the  same  time  that 
bacteria  switch  to  glucose  as  the 
preferred  energy  source,  the  mechanism 
that  enables  them  to  metabolize  sorbitol 
is  repressed  (Ref.  95). 

Bacteria  in  plaque  may  also  show 
some  level  of  adaptation  to  long-term 
exposure  to  mannitol  (Ref.  97).  As  v«th 
sorbitol,  however,  the  amount  of  acid 
produced  from  bacterial  metabolism  of 
mannitol  is  small  and  very  slow 
compared  to  bacterial  metabolism  of 
glucose.  The  study  results  showed  that 
final  plaque  pH  levels  in  situ  did  not 
drop  to  levels  that  demineralized  dental 
enamel  (Ref.  97). 

In  response  to  the  comment  that 
plaque  bacteria  may  adapt  to  xylitol, 
thus  making  it  potentially  cariogenic. 
the  agency  notes  that  some  in  vitro 
studies  have  isolated  plaque 
microorganisms  capable  of  metabolizing 
xylitol.  Incubating  certain  strains  of 
bacteria  over  prolonged  time  showed 
increased  acid  production  ft-om  xylitol 
(Ref.  97).  The  amount  of  acid  produced, 
however,  was  very  small  and  has  not 
been  shown  to  promote  dental  enamel 
demineralization.  There  is  no  evidence 
to  show  that  adaptation  to  xyUtol  is 
maintained  when  plaque  bacteria  are 
exposed  to  other  fermentable 
carbohydrates  in  the  daily  diet. 


The  agency  concludes,  based  on  the 
evidence,  that  frequent  or  long-term  use 
of  sugar  alcohols,  especially  in  the 
context  of  a  daily  diet  that  contains 
other  carbohydrates  that  are 
preferentially  metaboUzed  by  oral 
bacteria,  may  result  in  some  adaptation 
by  the  bacteria  in  plaque  to  these 
substances.  The  effect,  however,  would 
not  be  such  that  consumption  of  sugar 
alcohols  would  contribute  in  any  way  to 
the  risk  of  dental  caries  in  the  general 
population. 

F.  Nature  ofQaim  and  Optional 
Information 

In  §  101.80(c)(2)(i),  the  agency 
proposed  specific  requirements  on  the 
nature  of  the  claim,  including  the  use  of 
statements  such  as  "does  not  promote," 
"useful  in  not  promoting,"  or  "expressly 
for  not  promoting"  dental  caries.  In 
§  101.80(c)(2)(i)(C),  FDA  proposed,  that 
for  packages  with  a  total  surface  area 
available  for  labeling  of  15  or  more 
square  inches,  the  claim  state  that 
dental  caries  depends  on  many  factors. 

14.  Several  comments  stated  that  the 
proposed  regulation  should  require  that 
the  labeled  claim  identify  other  dietary 
factors  that  are  associated  with  dental 
caries.  One  comment  stated  that  the 
claim  should  allude  to  the  role  of  all 
fermentable  carbohydrates  in  the 
development  of  dental  caries,  although 
the  comment  did  not  provide  data  to 
show  that  the  term  "fermentable 
carbohydrates"  is  meaningful  to 
consumers.  Other  comments 
emphasized  the  importance  of 
addressing  issues  related  to  frequent 
consumption  of  fermentable 
carbohydrates. 

Issues  related  to  providing 
information  about  dietary  factors  are 
relevant  to  the  requirement  that  the 
claim  enable  the  public  to  imderstand 
the  significance  of  the  information  in 
the  context  of  a  total  daily  diet  (section 
403(r)(3)(B)(iii)  of  the  act).  Therefore,  in 
considering  these  comments,  the  agency 
reviewed  the  dietary  context  in  which 
the  claim  would  be  presented.  While  the 
claim  for  sugar  alcohols  is  about  the 
effect  of  using  them  to  replace  dietary 
sugars,  the  agency  is  persuaded  that  the 
claim  should  include  information  to  set 
the  message  within  the  broader  context 
of  fermentable  carbohydrates  so  as  to 
provide  overall  dietary  information 
potentially  beneficial  to  consumers.  It  is 
well  accepted  that  the  relationship 
between  diet  and  the  development  of 
dental  caries  is  based  on  the  interaction 
between  oral  bacteria  and  the  presence 
of  substances  that  support  the  growth 
and  development  of  these  bacteria, 
especially  the  bacteria  in  plaque,  and  on 
the  production  of  acid  in  dental  plaque. 
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As  noted  in  several  of  the  conunents,  it 
is  also  well  accepted  that  dietary 
carbohydrates,  such  as  dietary  sugars 
and  starches,  are  readily  fermented  by 
oral  bacteria  and  can  promote  the 
growth  and  development  of  these 
bacteria. 

Further,  in  its  review  of  the  scientific 
evidence  in  the  proposal  (60  FR  37507), 
the  agency  tentatively  concluded  that, 
in  the  absence  of  other  fermentable 
carbohydrate-containing  foods,  sugar 
alcohol-containing  foods  did  not 
promote  dental  caries  because  they  do 
not  lower  plaque  pH  to  the  level 
associated  with  enamel 
demineralization.  The  agency  received 
no  comments  or  additional  data  to  cause 
it  to  change  this  tentative  finding. 
Therefore,  the  agency  now  concludes 
that,  for  the  pubUc  to  understand  fully, 
in  the  context  of  other  dietary 
components,  the  relationship  between 
consumption  of  sugar  alcohols  and  the 
promotion  of  dental  caries,  information 
about  other  carbohydrates  needs  to  be 
included  as  part  of  the  claim. 

In  addition,  the  agency  acknowledges 
the  comments'  emphasis  on  issues 
related  to  frequency  of  consumption. 
The  importance  of  this  factor  is 
supported  by  the  Dietary  Guidelines  for 
Americans  (Ref.  101).  FDA  addressed 
this  aspect  of  the  diet-disease 
relationship  when  it  included  a 
statement  concerning  frequent  between 
meal  consumption  in  an  example  of  a 
model  health  claim. 

Therefore,  in  response  to  the 
comments,  FDA  is  adding 
§  101.80{c)(2)(i)(A),  which  provides  that 
the  claim  must  include  the  information 
that  frequent  between-meal 
consumption  of  foods  high  in  sugars 
and  starches  can  promote  tooth  decay. 
This  information  is  consistent  with  the 
information  provided  to  consumers  in 
the  Dietary  Guidelines  for  Americans 
(Ref.  101),  which  states  that  frequent 
eating  of  foods  high  in  sugars  and 
starches  as  between-meal  snacks  can 
promote  tooth  decay.  The  agency  is 
using  the  phrase  "sugars  and  starches," 
which  is  used  by  the  Dietary  Guidelines 
for  Americans  (a  dociunent  intended  for 
the  general  public),  because  it  is 
apparently  more  famiUar  to  consumers, 
and  thus  likely  to  be  better  understood 
by  them,  than  is  the  phrase 
"fermentable  carbohydrates." 

Consistent  with  the  proposal,  the 
information  that  FDA  is  requiring  on 
packages  with  a  total  surface  area 
available  for  labeling  of  15  or  more 
square  inches  must  include  a  statement 
that  the  sugar  alcohols  present  in  the 
food  do  not  promote  tooth  decay  or  (as 
discussed  in  comment  17  of  this 


document)  may  reduce  the  risk  of  tooth 
decay  (§  101. 80(c)(2){i)(B)). 

Further,  to  assist  consumers  in 
comprehending  the  information  specific 
to  this  claim  within  the  context  of  the 
total  daily  diet,  and  to  avoid  confusion 
about  sugar  alcohols'  role  in  the  diet 
given  the  inclusion  of  information  about 
starches,  FDA  is  providing  in 
§  101.80(d)(4)  that  the  claim  may  state 
that  the  sugar  alcohol  serves  as  a 
sweetener.  This  information  will  clarify 
that  the  sweetener  used  in  the  product 
does  not  promote  tooth  decay. 

Additionally,  the  agency  recognized 
in  preparing  the  final  rule  that  it  had 
inadvertently  failed  to  provide  for  the 
declaration  of  the  nutrient  in  proposed 
§  101.80(c)(2)(i).  Therefore.  FDA  is 
adding  §  101.80(c)(2)(i)(C)  which  states 
that  in  specifying  the  nutrient,  the  claim 
shall  state  "sugar  alcohol,"  "sugar 
alcohols,"  or  use  the  name  of  the 
specific  sugar  alcohol.  This  approach  is 
consistent  with  the  approach  that  the 
agency  has  taken  in  §  101.9(c)(6)(iii)  on 
the  declaration  of  sugar  alcohols  within 
the  Nutrition  Facts  panel. 

In  light  of  these  revisions,  FDA  has 
redesignated  proposed 
§  101.80(c)(2)(i)(A)  (see  60  FR  37507  at 
37530)  as  §  101.80(c)(2)(i)(B)  and 
redesignated  proposed 
§  101.80(c)(2)(i)(B),  in  which  the  agency 
stated  that  the  terms  "dental  caries"  or 
"tooth  decay"  be  used  to  specify  the 
disease,  as  §  101.80(c)(2)(i)(D).  There 
were  no  comments  on  the  latter 
provision. 

15.  One  comment  agreed  with  the 
abbreviated  claim  and  stated  that  it 
carries  the  necessary  consumer  message. 
The  comment  further  stated  that,  as  a 
result,  package  size  should  not 
determine  the  length  of  the  health 
claim. 

The  agency  disagrees.  As  discussed  in 
the  agency's  response  to  comment  14., 
issues  related  to  providing  information 
about  dietary  factors  are  relevant  to  the 
requirement  that  the  claim  enable  the 
public  to  understand  the  significance  of 
the  information  in  the  context  of  a  total 
daily  diet  (section  403(r)(3)(B)(iii)  of  the 
act).  While  the  claim  for  sugar  alcohols 
is  about  the  effect  of  using  them  to 
replace  dietary  sugars,  the  agency  is 
persuaded  by  other  comments  that  the 
claim  should includeinformation  to  set 
the  message  writhin  the  broader  context 
of  fermentable  carbohydrates  and  their 
frequency  of  consumption  so  as  to  . 
provide  overall  dietary  information  that 
is  useful  to  consumers.  The  importance 
of  fermentable  carbohydrates  and  of  the 
frequency  of  consuming  such  foods 
between  meals  is  supported  by  the 
Dietary  Guidelines  for  Americans  (Ref. 
101). 


16.  One  comment  stated  that  the 
elements  of  the  claim  for  small  packages 
do  not  adequately  explain  the 
significance  to  a  person's  diet  of 
including  the  particular  food  product 
bearing  the  claim. 

As  discussed  in  the  proposed  rule  (see 
60  FR  37507  at  37525),  the  claim 
"useful  in  not  promoting  tooth  decay" 
has  been  used  on  a  limited  number  of 
foods,  primarily  chewing  gums  and 
confectioneries,  for  20  years.  This  claim 
has  a  history  of  being  used  by 
consiuners  without  particular 
confusion.  Thus,  the  agency  concludes 
that  it  is  not  necessary  to  include 
additional  information  as  part  of  this 
claim  when  it  appears  on  small 
packages  to  prevent  it  from  being 
misleading. 

17.  Some  comments  stated  that  it  was 
important  that  label  statements  of  the 
claim  include  reference  to  nondietary 
factors,  particularly  oral  hygiene,  that 
are  associated  with  dental  caries.  One 
comment  stated  that  dental  care  and 
oral  hygiene  are  moie  important  factors 
in  the  nonpromotion  of  dental  canes 
than  the  substitution  of  sugar  alcohol- 
containing  foods  for  sugar-containing 
foods. 

One  comment,  however,  stated  that 
the  requirement  that  a  claim  state  that 
tooth  decay  depends  on  many  factors 
(for  larger  packages)  does  not  add  to  an 
understanding  of  the  claim  and  would 
only  confuse  the  message  that  sugar 
alcohol-containing  products  do  not 
promote  tooth  decay.  Other  comments 
supported  an  abbreviated  claim  and 
asserted  that  reference  to  the 
multifactorial  etiology  of  dental  caries 
does  not  add  information  needed  by 
consumers. 

As  discussed  in  the  proposal,  the 
agency  acknowledges  that  the 
development  of  dental  caries  involves  a 
complex  interplay  of  many  factors,  both 
dietary  and  nondietary.  Nonetheless, 
while  there  is  an  important  role  for 
dental  care  and  oral  hygiene  in  reducing 
the  incidence  of  dental  caries,  the 
agency  notes  that  current  and  well 
recognized  recommendations  also  stress 
the  role  of  diet. 

In  response  to  comments  described 
above,  the  agency  has  considered  the 
need  for  the  inclusion  of  statements 
writhin  the  label  claim  concerning  the 
multifactorial  nature  of  dental  caries 
and  information  on  nondietary  factors  to 
help  reduce  the  risk  of  this  disease. 

Tne  agency  notes  that  comments  that 
requested  that  the  agency  require  that 
nondietary  factors  be  included  in  the 
health  claim  provided  no  evidence  that 
claims  about  the  relationship  among 
sugar  alcohols,  fermentable 
carbohydrates,  and  dental  caries  are 
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misleading  if  a  reference  to  nondietar\- 
factors  IS  not  included  in  the  claim. 
Given  the  unique  history  of  this  claim, 
i.e.,  that  it  has  been  used  for 
approximately  20  years,  and  the  fact 
that  the  incidence  of  dental  caries  has 
decreased  over  that  period,  the  agency 
is  not  persuaded  that  the  absence  of 
reference  to  specific  nondietary  factors 
in  this  claim  has  had  adverse  effects  that 
would  suggest  that  the  claim  is 
misleading. 

Moreover,  FDA  has  decided  not  to 
require  that  the  statement  "depends  on 
many  factors"  be  included  as  part  of  the 
claim  on  products  with  15  or  more 
square  inches  of  space  available  for 
labeling.  The  fact  that  the  incidence  of 
dental  caries  has  declined  over  the  past 
20  years  strongly  suggests  that  public 
health  education,  including  information 
in  preventive  dental  measures,  that  has 
been  available  to  consumers  during  this 
period  has  been  effective  (Ref.  95). 
Moreover,  as  stated  above.  FDA  is  aware 
of  the  unique  history  of  this  claim. 
Given  the  history  of  this  claim  and  the 
public  education  that  has  been 
available,  FDA  has  reconsidered  its 
tentative  view  that  the  statement 
"depends  on  many  factors"  is  necessary 
to  the  consumer  understanding  of  the 
claim.  FDA  concludes  that  the  available 
evidence  demonstrates  that  the  claim  is 
complete  without  this  information,  and, 
therefore,  that  this  information  need  not 
be  made  a  required  element  of  this 
health  claim.  However,  the  agency  is 
providing  that  the  information  may  be 
included  in  the  health  claims. 

Thus,  in  this  document,  the  agency  is 
deleting  proposed  paragraphs 
§  101.80(c)(2)(i)(C)  and  (c)(2)(i)(D).  It  is 
modifying  §  101.80(d)(2)  to  provide  that 
the  claim  may  state  that  the 
development  of  dental  caries  depends 
on  many  factors  and  Ust  those  risk 
factors.  In  place  of  proposed 
§  101.80(c)(2)(i)(C),  the  agency  is 
requiring  in  §  101.80(c)(2)(i)(F)  that  the 
claim  not  imply  that  consumption  of 
foods  containing  sugar  alcohols  is  the 
only  recoignized  means  of  achieving 
reduced  risk  of  dental  caries.  Consistent 
with  these  changes,  FDA  has  deleted  the 
model  claim  in  proposed  §  101.80(e)(2) 
that  illustrated  a  claim  with  the 
statement  "depends  on  many  factors." 

18.  One  comment  suggested  since  the 
agency  had  proposed  to  authorize  a 
claim  using  the  terminology  "does  not 
promote,"  then  a  claim  relative  to 
reducing  the  risk  for  dental  caries  was 
a  separate  claim  that  would  not  be 
authorized  by  a  fmal  rule  in  this 
proceeding.  The  comment  suggested 
that  it  would  be  necessary  to  obtain 
separate  authorization  for  such  a  claim 
as  a  means  of  conveying  the  relative 


superiority  of  certain  sugar  alcohols  in 
affecting  the  occurrence  of  dental  caries. 

The  proposal  on  sugar  alcohols 
focused  on  the  nonpromotion  of  dental 
caries,  but  it  was  not  the  agency's  intent 
to  specifically  exclude  the  concept  of 
risk  reduction  from  the  claim.  In 
response  to  this  comment,  the  agency 
considered  the  coverage  of  the  claim 
and  noted  that,  in  proposed 
§  101.80(d)(3),  it  had  hsted  risk  factors 
for  dental  caries.  One  factor  listed  was 
the  frequent  consumption  of  sucrose  or 
other  fermentable  carbohydrates.  The 
substitution  of  sugar  alcohols  in  diets 
for  foods  containing  sucrose  or  other 
fermentable  carbohydrates  reduces 
exposure  to  one  risk  factor  for  dental 
caries.  Thus,  FDA  has  concluded  that  it 
is  appropriate  to  characterize  the 
relationship  as  "may  reduce  the  risk." 
To  make  this  finding  expUcit,  the 
agency  has  inserted  the  phrase  "may 
reduce  the  risk"  in  §  101.80(c)(2)(i)(B). 

As  for  claims  of  superiority,  the 
agency  notes  that  the  provision  of  the 
act  that  authorizes  health  claims  focuses 
on  diet/disease  relationships.  Once  a 
relationship  is  estabUshed,  there  is  no 
further  provision  within  the  health 
claim  regime  for  claims  of  superiority  in 
affecting  the  disease  in  question.  A 
manufacturer  who  makes  a  statement  on 
the  label  or  in  labeling  of  a  food 
concerning  the  superiority  of  the  effect 
of  one  substance  compared  to  another 
does  so  at  the  risk  that  FDA  will  find  the 
claim  to  be  false  and  misleading  and 
thus  subject  to  regulatory  action  under 
section  403(a)  of  the  act. 

G.  Plaque  pH  Test 

In  §  101.80(c)(2)(ii)(C).  FDA  proposed 
to  provide  that  to  quahfy  to  bear  a 
claim,  the  sugar  alcohol-containing  food 
not  lower  plaque  pH  below  5.7  by 
bacterial  fermentation  either  during 
consumption  or  up  to  30  minutes  after 
consumption,  as  measured  by  in  vivo 
tests.  The  agency  asked  for  comments 
on  this  approach. 

19.  Two  comments  asked  that  FDA 
clarify  that  sugar  alcohol-containing 
chewing  gums  and  confectioneries  will 
be  exempt  from  any  plaque  pH  test 
requirement.  One  conunent  stated  that 
the  plaque  pH  requirement  should  be 
specific  to  sugar  alcohol-containing 
foods  that  also  contain  fermentable 
carbohydrates.  One  comment  stated  that 
manufacturers  can  tell  from  the 
composition  of  the  food  if  the  plaque  pH 
test  is  needed.  One  comment  stated  that 
the  agency  should  give  manufacturers 
flexibiUty  in  selecting  the  best  protocol 
for  testing  plaque  pH.  One  comment 
requested  that  the  agency  be  more 
specific  as  to  the  type  of  test  used  to 
determine  plaque  pH.  The  comment 


stated  that  the  pH  of  5.7  is  an 
appropriate  threshold  value  for  the  pH 
when  measured  at  the  irmer  plaque 
surface  (i.e..  at  the  interface  between 
plaque  and  dental  enamel)  at 
interproximal  sites.  The  comment  stated 
that  a  different  threshold  pH  value  is 
appropriate  for  plaque  pH 
measurements  obtained  with  other 
techniques  and  at  other  sites. 

In  the  proposed  rule,  the  agency  also 
stated  that  the  acidogenicity  of  HSH  and 
other  sugar  alcohol  mixtures  is  related 
to  the  manufacturing  process,  and  that 
the  process  may  vary  among 
manufacturers.  The  agency  asked  for 
comments  on  how  to  determine  whether 
sugar  alcohol  mixtures,  such  as  HSH, 
when  used  in  a  food  whose  label  bears 
a  dental  caries  health  claim,  are  in 
compliance  with  any  final  rule  resulting 
bom  the  proposal  (60  FR  37507  at 
37524).  One  comment  stated  that  the 
agency's  concern  regarding  the  potential 
acidogenicity  of  HSH  is  covered  with 
the  plaque  pH  test. 

when  FDA  asked  for  comments  in  the 
proposal  about  estabhshing  a  minimum 
plaque  pH  requirement,  it  was 
addressing  concerns  that  a  sugar 
alcohol-containing  food  might  also 
contain  a  fermentable  oirbohydrate  that 
would  render  the  food  cariogenic  (60  FR 
37507  at  37526).  The  application  of  the 
plaque  pH  test  is  thus  predicated  on  the 
inclusion  of  fermentable  carbohydrates 
in  a  food  that  contains  sugar  alcohols. 
Consequently,  there  is  no  need  to 
exempt  certain  sugar  alcohol-containing 
foods  from  the  plaque  pH  test.  Rather, 
if  sugar  alcohols  are  used  as  sweeteners 
in  a  food,  and  there  are  no  fermentable 
carbohydrates  in  the  food,  testing  is  not 
necessary. 

In  response  to  the  comment 
concerning  the  need  for  manufacturers 
to  have  flexibility  in  selecting  the 
method  for  measuring  plaque  pH,  the 
agency  points  out  that  it  does  not 
require  manufacturers  who  wish  to 
make  the  health  claim  to  perform  the 
plaque  pH  test,  nor  does  it  require  that 
a  specific  procedure  be  used  when  the 
test  is  performed.  However,  the  agency 
is  specifying  in  §  101.80(c)(2)(ii)(C)  the 
method  that  it  will  use  to  determine 
whether  a  food  complies  with  the 
plaque  pH  requirement  in  this 
regulation.  In  doing  so,  FDA  is 
responding  to  the  comment  that 
requested  that  the  agency  si>ecify'  the 
procedure.  Manufactxirers  are  free  to 
decide  for  themselves  whether  and  how 
to  test  their  products  to  satisfy 
themselves  that  the  foods  comply  with 
§  101.80(c)(2)(ii)(C)).  If  they  fail  to  do  so. 
they  risk  that  FDA  will  find  in  its 
compliance  testing  of  their  food  that  the 
food  does  not  comply  with  the  plaque 
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pH  standard  and  thus  is  subject  to 
regulatorv'  action. 

The  plaque  pH  test  that  the  agency 
will  use  to  determine  whether  a  food  is 
in  compliance  with  this  fmal  rule  is  the 
indwelling  plaque  pH  method,  an 
intraoral  telemetry  method.  The  Swiss 
have  used  this  method  since  1969  for 
regulatory  purposes,  and  it  has  been 
shown  to  be  very  reliable  (Ref.  75).  The 
indwelling  plaque  pH  method  is 
considered  by  many  as  the  benchmark 
for  plaque  pH  testing  (Ref.  46).  It  is  not 
the  agency's  intent  to  use  this  method 
of  plaque  pH  testing  as  a  means  to  rank 
the  relative  cariogenicity  of  foods; 
rather,  the  agency  will  use  this  method 
to  determine  whether  foods  that  contain 
both  sugar  alcohols  and  fermentable 
carbohydrates  qualify  to  bear  this  health 
claim. 

With  regard  to  the  agency's  request  for 
comments  about  the  potential 
acidogenicity  of  HSH  and  other  sugar 
alcohol  mixtures,  the  agency  agrees  with 
the  comment  that  stated  that  the 
agency's  concern  regarding  the  potential 
acidogenicity  of  HSH  is  covered  with 
the  plaque  pH  test.  Manufacturers  who 
produce  HSH  will  be  responsible  to 
ensure  that  their  product,  when  used  in 
a  food  that  bears  a  dental  caries  health 
claim,  is  in  compliance  with  the 
§  101.80.  If  sugar  alcohol  mixtures,  such 
as  HSH,  are  used  as  sweeteners  in  a 
food,  and  there  are  no  fermentable 
carbohydrates  contributed  by  the  sugar 
alcohol  mixture  or  in  the  food,  plaque 
pH  testing  is  not  necesstuy.  If 
fermentable  carbohydrates  are  present, 
manufacturers  will  need  to  ensure  that 
the  mixture  does  not  lower  plaque  pH 
below  5.7. 

H.  Applicability  of  Claim  to  Other 
Substances 

In  proposed  §  101.80(c)(2)(ii)(B),  the 
agency  specified  the  substances  (i.e., 
sugar  alcohols)  that  are  the  subject  of 
the  sugar  alcohol  and  dental  caries 
proposed  regulation. 

20.  Two  comments  requested  that 
proposed  §  101.80(c)(2)(ii)(B)  be 
modified  to  allow  any  sugar  alcohol  that 
may  be  developed  in  the  future  to  fall 
under  this  health  claim  without 
amending  the  regulation. 

FDA  is  denying  this  request.  Under 
the  general  requirements  for  health 
claims,  the  petitioner  must  show  how 
the  substance  that  is  the  subject  of  the 
health  claim  conforms  to  the 
requirements  of  §  101.14(b).  For  those 
substances  that  are  to  be  consumed  at 
other  than  decreased  dietary  levels,  the 
petitioner  must  demonstrate  to  FDA's 
satisfaction  that  the  substance  is  safe 
and  lawful  under  the  applicable  food 
safety  provisions  of  the  act 


(§  101.14(b)(3)(ii)).  Moreover,  the  agency 
would  expect,  in  the  case  of  a  new  sugar 
alcohol,  to  see  evidence  that  the 
substance  will  not  lower  plaque  pH 
below  5.7.  If  such  showing  is  made, 
FDA  will  take  action  to  add  the 
substance  to  the  list  in  this  regulation, 
which  has  been  renumbered  as 
§lG1.80(c)(2)(ii)(B). 

21.  Two  comments  requested  that 
FDA  make  provision  in  this  regulation 
for  additional  FDA  approved 
ingredients,  e.g.,  polydextrose,  that 
satisfy  the  requirement  that  they  do  not 
lower  plaque  pH  below  5.7.  The 
comments  stated  that  this  would  obviate 
the  need  to  amend  the  regulation  as 
additional  ingredients  become  available 
in  the  future.  One  comment  stated  that 
the  plaque  pH  test  serves  as  the  true 
marker  of  noncariogenicity,  not  the 
presence  of  sugar  alcohols  or  the 
absence  of  sugars.  The  comment 
suggested  that  the  plaque  pH  test  is  the 
only  critical  endpoint  necessary  to 
justify  use  of  this  health  claim. 

One  comment  noted  that  the  agency 
suggested  that  this  claim  will  apply 
primarily  to  snack  foods  that  do  not 
play  a  fundamental  role  in  structuring  a 
healthy  diet.  The  comment  stated  that 
other  food  products  could  be  designed 
to  not  lower  plaque  pH  below  the 
required  level  of  5.7.  The  comment 
stated  that  products  widely  known  to  be 
noncariogenic  and  to  have  a  role  in  a 
healthy  diet,  e.g.,  cheese,  would  be 
unable  to  bear  this  claim.  The  comment 
suggested  that  the  claim  be  limited  to 
chewing  gums  and  confectioneries, 
although  the  comment  provided  no 
background  on  how  to  differentiate 
confectioneries  from  snack  foods,  nor 
did  it  provide  evidence  as  to  how  this 
limitation  would  advance  the  purposes 
of  the  hecdth  claim  provisions  of  the  act. 

FDA  is  denying  the  requests  to  make 
provision  in  this  final  rule  for  other 
ingredients,  such  as  polydextrose,  that 
do  not  lower  plaque  pH  below  5.7.  The 
requirement  that  the  food  not  lower 
plaque  pH  below  5.7  is  not  the  only 
criterion  that  must  be  satisfied  for  a  food 
to  bear  the  health  claim.  The  agency 
recognizes  that  there  may  be  scientific 
evidence  to  show  that  foods  that  do  not 
contain  sugar  alcohols  would  qualify  to 
bear  a  nonpromotion  of  dental  caries 
health  claim.  However,  the  health  claim 
petition  that  is  the  subject  of  this 
rulemaking  (Ref.  1),  which  was  filed  in 
accordance  with  the  requirements  of 
§  101.70,  addressed  only  certain  sugar 
alcohols  and  presented  the  scientific 
evidence  pertaining  to  those  substances. 
The  agency  did  not  review  the  totality 
of  publicly  available  evidence  on  the 
cariogenicity  of  other  ingredients  or 
other  foods.  Without  assurances  that  the 


substance  in  question,  e.g.. 
polydextrose,  meets  the  entire  set  of 
criteria  for  a  health  claim,  the 
authorization  for  the  claim  cannot  be 
broadened  to  include  other  substances. 
In  response  to  the  comment  as  to  why 
the  claim  is  being  allowed  on  foods  that 
contain  sugar  alcohols  (and  meet  other 
criteria)  and  is  not  limited  to  only  gums 
and  confectionenes,  the  agency  points 
out  that  the  claim  is  based  upon  the 
substitution  of  sugar  alcohols  for 
fermentable  carbohydrates,  not  on  the 
use  of  certain  foods.  To  the  extent  that 
consumers  can  select  foods  that  contain 
fewer  fermentable  carbohydrates,  their 
chances  of  reducing  their  risk  of 
developing  dental  caries  are  increased. 
Limiting  the  claim  to  certain  categories 
of  foods  would  limit  the  significance  of 
the  claim  and  not  serve  the  interests  of 
the  consumer. 

/.  Other  Issues 

The  agency  proposed  that  any  final 
rule  that  may  issue  based  upon  the 
proposal  become  effective  30  days 
followdng  its  pubUcation. 

22.  Two  comments  requested  that 
FDA  change  the  effective  date  of  the 
final  rule  to  6  months  following  its 
publication.  The  comments  stated  that 
this  change  would  allow  time  for 
industry  to  change  labels  on  products 
that  may  need  changing  if  wording 
changes  on  the  claim  are  needed. 

FDA  has  considered  the  issue  of  the 
compliance  date  and  has  concluded  that 
the  compUance  date  for  this  regulation 
will  be  January  1 ,  1998.  This  date  is 
consistent  with  that  proposed  by  FDA  in 
the  "Uniform  Compliance  Date  for  Food 
LabeUng  Regulations"  proposal  rule 
(hereinafter  referred  to  as  the  "uniform 
compliance  date"  proposed  rule)  (61  FR 
16422,  April  15,  1996).  In  that 
document,  the  agency  stated  that  it 
periodically  has  announced  uniform 
compliance  dates  for  new  food  labeling 
requirements.  It  stated  that  use  of  a 
luiiform  compliance  date  provides  for 
an  orderly  and  economical  industry 
adjustment  to  new  labeling 
requirements  by  allowing  sufficient  lead 
time  to  plan  for  the  use  of  existing  label 
inventories  and  the  development  of  new 
labeling  materials.  FDA  stated  that  this 
poUcy  also  serves  consumers'  interests 
because  the  increased  cost  gf  multiple 
short-term  label  revisions  that  would 
otherwise  occur  would  likely  be  passed 
on  to  consumers  in  the  form  of  higher 
food  prices.  Although  FDA  is  adopting 
January  1, 1998,  as  the  compliance  date, 
the  agency  is  encouraging  firms  to  begin 
voluntary  compliance  as  early  as 
possible  after  publication  of  this  rule 
and  to  begin  making  changes  when  they 
reprint  their  labels. 
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in.  Decision  to  Authorize  a  Health 
Claim  Relating  Sugar  Alcohols  to 
Dental  Caries 

FDA  nas  considered  all  of  the 
comments  that  it  received  in  response  to 
the  sugar  alcohol  and  dental  canes 
health  claim  proposal.  The  agency 
concludes  that  the  relationship  between 
sugar  aicohois  and  dental  caries  is 
truthful,  not  misleading,  and 
scientifically  valid  in  that  there  is 
significant  scientific  agreement  based  on 
the  totahty  of  publicly  available 
scientific  evidence  that  sugar  alcohols 
do  not  promote  dental  caries.  Therefore, 
FDA  is  authorizing  this  claim,  although 
based  on  some  of  the  comments,  the 
agency  has  been  persuaded  to  make  a 
number  of  editorial  changes  in  the 
proposed  codified  material  of  the  health 
claim. 

IV.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
annoimced  in  the  proposed  nde  (60  FR 
37507).  At  that  time,  the  agency 
determined  imder  21  CFR  25.24(a)(ll) 
that  this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  enviroimiental 
impact  statement  is  not  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  final  rule 
establishing  a  health  claim  for  sugar 
alcohols  and  dental  caries  as  required 
by  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (Pub.  Law 
96-354)  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroimiental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  FDA  finds  that  this  final  rule  is 
not  a  significant  rule  as  defined  by    . 
Executive  Order  12866. 

In  response  to  the  proposal.  FDA 
received  two  comments  suggesting  that 
the  costs  of  the  proposed  health  claim 
exceed  the  benefits.  One  comment 
suggested  that  parents  who  substitute 
sugar  alcohol  containing  snacks  for 
other  snack  foods  wall  be  trading  dental 
caries  for  gastric  problems  in  their 


young  children.  The  second  comment 
stated  that,  because  gums  and  candies 
that  contain  sugar  alcohols  are  more 
expensive  than  other  sweets,  some 
consumers  may  purchase  them  with 
funds  that  otherwise  would  be  used  for 
preventive  dental  health  measures. 

The  agency  is  unconvinced  by  these 
comments.  Because  the  claim  is  already 
being  used  on  many  products  in  ways 
that  wouJd  satisfy  the  conditions  for  use 
as  approved  by  this  regulation,  the 
agency  does  not  agree  that  the  claim 
will  cause  consuimers  to  switch  from 
sugar-containing  products  to  existing 
products  containing  sugar  alcohols. 
Therefore,  it  is  unUkely  that  this 
regulation  vrill  result  in  any  significant 
changes  in  consimier  behavior.  In  fact, 
any  change  in  consumer  behavior 
because  of  sugar  alcohols  most  Ukely 
has  already  taken  place.  This  regulation 
is  thus  not  expected  to  cause  an  increase 
in  gastric  problems. 

The  agency  also  does  not  agree  that 
this  regulation  is  likely  to  result  in  a 
decrease  in  preventive  dental  health 
measures.  Consumers  of  sugar  alcohol 
containing  foods  purchase  the  products 
either  because  of  their  dietetic  attributes 
or  because  of  their  role  in  preventive 
dental  health.  The  majority  of  sugar 
alcohol  containing  foods  that  would 
quahfy  for  the  health  claim  ciurendy 
have  sugar-free  claims  which  are 
required  to  be  accompanied  by  a 
statement  that  the  product  is  not  a  low- 
calorie  food.  Therefore,  it  is  unlikely 
that  these  products  are  being  consumed 
by  calorie-conscious  individuals. 

The  health  claim  should  have  no 
impact  on  the  purchases  of  consumers 
who  consume  these  products  for  the 
dietetic  properties  because  neither 
sugary  foods  nor  preventive  dental 
health  measures  are  substitutes  for 
dietetic  foods.  The  agency  is  aware  of  no 
evidence  that  sugar  alcohol  containing 
foods  and  preventive  dental  health 
measures  are  substitutes  for  dentally 
concerned  consiuners.  In  fact,  it  is  more 
likely  that  these  consumers  view  the 
two  categories  as  complementary 
products  working  together  as  a  part  of 
a  dental  health  regime.  It  is  likely  that 
the  cross  elasticity  of  demand,  a 
numerical  measure  of  the  connection 
between  two  goods,  for  sugar  alcohol 
containing  foods  and  preventive  dental 
health  measures  is  either  not 
significantly  different  from  zero,  or 
negative.  In  other  words,  the  two 
product  categories  are  either  not  close 
substitutes  or  are  complementary 
products.  Therefore,  the  agency  rejects 
the  assertion  that  the  use  of  preventive 
dental  health  measures  will  decline  as 
a  residt  of  this  rule. 


Although  the  benefits  of  this  rule  are 
minimal,  the  costs  of  this  regulation  are 
also  anticipated  to  be  small.  FDA  is 
aware  that  some  firms  are  already  using 
similar  claims  on  product  labels.  It  is 
likely  that  most  of  these  claims  satisfy 
the  criteria  described  in  this 
rulemaking.  However,  because  FDA  is 
requiring  er  claims  for  larger  package 
sizes,  some  product  labels  may  need  to 
be  revised.  To  the  extent  that  labels 
need  revision,  this  final  rule  will 
impose  costs.  On  average,  the 
administrative,  redesign,  and  inventory 
disposal  costs  of  revising  a  label  for  the 
affected  product  categories  within  a  six 
month  compliance  period  are  between 
$800  and  $1525  per  label  depending  on 
the  location  of  the  claim.  Because  FDA 
does  not  know  the  number  of  sugar 
alcohol  claims  currently  being  made  nor 
the  proportion  of  existing  claims  that  do 
not  meet  FDA's  criteria,  the  agency 
caimot  estimate  the  total  costs  of  this 
regulation. 

The  Regulatory  Flexibihty  Act  as 
amended  requires  analyzing  options  for 
regulatory  reUef  for  small  businesses. 
According  to  the  information  currently 
available  to  the  agency,  of  the  relatively 
small  number  of  products  that  would 
require  relabeling  as  a  result  of  this  final 
rule,  none  are  produced  by  small  firms. 
Therefore,  the  agency  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses. 

VI.  Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 
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Food  labeling.  Incorporation  by 
reference.  Nutrition,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 
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PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  10 1  is  revised  to  read  as  follows: 

Authority:  Sees.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454    1455):  sees   201,  301,  402,  403.  409, 
"01  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U  S.C  321,  331.  342,  343.  348.  371). 

2.  New  §  101.80  is  added  to  subpart  E 
to  read  as  follows: 

§  1 01  80    Heattti  claims:  dietary  sugar 
alcohols  and  dental  caiies. 

Id!  Rflationship  between  dietary 
arbahvdrates  and  dental  caries.  (1) 
Dtmtal  caries,  or  tooth  decay,  is  a 
disease  caused  by  many  fectors.  Both 
environmental  and  genetic  factore  can 
affect  the  development  of  dental  caries. 
Risk  factors  include  tooth  enamel 
crvstal  structure  and  mineral  content, 
plaque  quantity  and  quality,  saliva 
quantitv  and  quality,  individual 
immune  response,  types  and  physical 
characteristics  of  foods  consumed, 
eating  behaviors,  presence  of  acid 
producing  oral  bacteria,  and  cultural 
influences, 

(2)  The  relationship  between 
consumption  of  fermentable 
carbohydrates,  i.e.,  dietary  sugars  and 
starches,  and  tooth  decay  is  well 
established  Sucrose,  also  known  as 
sugar,  is  one  of  the  most,  but  not  the 
only,  cariogenic  sugars  in  the  diet. 
Bacteria  found  in  the  mouth  are  able  to 
metaboUze  most  dietary  carbohydrates, 
producing  acid  and  forming  dental 
plaque.  The  more  frequent  and  longer 
the  exposure  of  teeth  to  dietary  sugars 
and  starches,  the  greater  the  risk  for 
tooth  decay. 

(3)  Dental  caries  continues  to  affect  a 
large  proportion  of  Americans. 
Although  there  has  been  a  decline  in  the 
prevalence  of  dental  caries  among 
children  in  the  United  States,  the 
disease  remains  widespread  throughout 
the  population,  imposing  a  substantial 
burden  on  Americans.  Recent  Federal 
government  dietary  guideUnes 
recommend  that  Ajfnericans  choose  diets 
that  are  moderate  in  sugars  and  avoid  . 
excessive  snacking.  Frequent  between- 
meal  snacks  that  are  high  in  sugars  and 
starches  may  be  more  harmful  to  tfeeth 


than  eating  such  foods  at  meals  and 
then  brushing. 

(4)  Sugar  alcohols  can  be  used  as 
sweeteners  to  replace  dietary  sugars, 
such  as  sucrose  and  com  sweeteners,  in 
foods  such  as  chewing  giuns  and  certain 
confectioneries.  Dietary  sugar  alcohols 
are  significantly  less  cariogenic  than 
dietary  sugars  and  other  fermentable 
carbohydrates. 

(b)  Significance  of  the  relationship 
between  sugar  alcohols  and  dental 
caries.  Sugar  alcohols  do  not  promote 
dental  caries.  Sugar  alcohols  are  slowly 
metabolized  by  bacteria  to  form  some 
acid.  The  rate  and  amount  6f  acid 
production  is  significantly  less  than  that 
from  sucrose  and  other  fermentable 
carbohydrates  and  does  not  cause  the 
loss  of  imporiant  minerals  from  tooth 
enamel. 

(c)  Requirements.  (1)  All  requirements 
set  forth  in  §  101.14  shall  be  met,  except 
that  sugar  alcohol-containing  foods  are 
exempt  from  section  §  lG1.14(e)(6]. 

(2)  Specific  requirements,  (i)  Nature 
of  the  claim.  A  health  claim  relating 
sugar  alcohols,  compared  to  other 
caihohydrates,  and  the  nonpromotion  of 
dental  caries  may  be  made  on  the  label 
or  labehng  of  a  food  described  in 
(c)(2)(ii)  of  this  section,  provided  that: 

(A)  The  claim  shall  state  that  frequent 
between-meal  consumption  of  foods 
high  in  sugars  and  starches  can  promote 
tooth  decay. 

(B)  The  claim  shall  state  that  the  sugar 
alcohol  present  in  the  food  "does  not 
promote,"  "may  reduce  the  risk  of," 
"useful  [or  is  useful]  in  not  promoting," 
or  "expressly  [or  is  expressly]  for  not 
promoting"  dental  caries; 

(C)  In  specifying  the  nutrient,  the 
claim  shall  state  "sugar  alcohol,"  "sugar 
alcohols,"  or  the  name  or  names  of  the 
sugar  alcohols,  e.g.,  "sorbitol." 

iD)  In  specifying  the  disease,  the 
claim  uses  the  following  terms:  "dental 
caries"  or  "tooth  decay." 

(E)  The  claim  shall  not  attribute  any 
degree  of  the  reduction  in  risk  of  dental 
caries  to  the  use  of  the  sugar  alcohol- 
containing  food. 

(F)  The  claim  shall  not  imply  that 
consuming  sugar  alcohol-containing 
foods  is  the  only  recognized  means  of 
achieving  a  reduced  risk  of  dental 
caries. 


fG)  Packages  with  less  than  15  square 
inches  of  surface  area  available  for 
labeling  are  exempt  from  paragraphs  (A) 
and  (C)  of  this  section. 

(ii)  Nature  of  the  food.  (A)  The  food 
shall  meet  the  requirement  in 
§  101  60(c)(l)(i)  with  respect  to  sugars 
content. 

(B)  The  sugar  alcohol  in  the  food  shall 
be  xylitol,  sorbitol,  mannitol.  maltitol, 
isomait.  lactitoi,  hydrogenated  starch 
hydrolysates,  hydrogenated  glucose 
syrups,  or  a  combination  of  these 

(C)  When  fermentable  carbohydrates 
are  present  in  the  sugar  alcohol- 
containing  food,  the  food  shall  not 
lower  plaque  pH  below  5.7  by  bacterial 
fermentation  either  during  consumption 
or  up  to  30  minutes  after  consumption, 
as  measured  by  the  indwelling  plaque 
pH  test  found  in  "Identification  of  Low 
Caries  Risk  Dietar>'  Components,"  T.  N. 
Imfeld,  Volume  li.  Monographs  in  Oral 
Science,  1983.  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a]  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Karger  AG  Publishing 
Co.,  P.  O.  Box,  Ch-4009  Basel, 
Switzerland,  or  may  be  examined  at  the 
Center  for  Food  Safey  and  .\pplied 
Nutrition's  Librarv.  200  C  St.  SVV  .  rm. 
3321.  Washington,  DC.  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

(d)  Optional  information.  (1)  The 
claim  may  include  information  from 
paragraphs  (a)  and  (b)  of  this  section, 
which  describe  the  relationship  between 
diets  containing  sugar  alcohols  and 
dental  caries. 

(2)  The  claim  may  indicate  that 
development  of  dental  caries  depends 
on  many  factors  and  may  identify  one 
or  more  of  the  following  risk  factors  for 
dental  caries:  Frequent  consumption  of 
fermentable  carbohydrates,  such  as 
dietary  sugars  and  starches;  presence  of 
oral  bacteria  capable  of  fermenting 
carbohydrates;  length  of  time 
fermentable  carbohydrates  are  in  contact 
with  the  teeth;  lack  of  exposure  to 
fluoride;  individual  susceptibility; 
socioeconomic  and  cultural  factors;  and 
characteristics  of  tooth  enamel,  saliva, 
and  plaque. 
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(3)  The  claim  may  indicate  that  oral 
hygiene  and  proper  dental  care  may 
help  to  reduce  the  risk  of  dental  disease. 

(4)  The  claim  may  indicate  that  the 
sugar  alcohol  serves  as  a  sweetener. 

(e)  Model  health  claim.  The  following 
model  health  claims  may  be  used  in 
food  labeling  to  describe  the 
relationship  between  sugar  alcohol- 
containing  foods  and  dental  caries. 

(1)  Example  of  the  full  claim: 

(i)  Frequent  eating  of  foods  high  in 
sugars  and  starches  as  between-meal 
snacks  can  promote  tooth  decay.  The 
sugar  alcohol  [name,  optional]  used  to 
sweeten  this  food  may  reduce  the  risk 
of  dental  caries. 

(ii)  Frequent  between-meal 
consumption  of  foods  high  in  sugars 
and  starches  promotes  tooth  decay.  The 
sugar  alcohols  in  [name  of  food]  do  not 
promote  tooth  decay. 

(2)  Example  of  the  shortened  claim  for 
small  packages: 

(i)  Does  not  promote  tooth  decay, 
(ii)  May  reduce  the  risk  of  tooth 
decay. 

Dated:  August  16, 1996. 

WUliam  K.  Hubbard, 

Asscxiate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-21481  Filed  8-20-96;  8:53  am] 


21  CPR  Parts  182  and  184 

[Docket  No  g5N-0548;i 

Direct  Food  Substances  Affirmed  as 
Generally  Recogmzed  as  Safe,  High 
Fructose  Corn  Syrup 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  for  substances  that  are 
generally  recognized  as  safe  (GRAS)  to 
affirm  that  high  fructose  com  syrup 
(HFCS),  prepared  from  high  dextrose 
equivalent  com  starch  hydrolysate  by 
partial  enzymatic  conversion  of  glucose 


(dextrose)  to  fructose  utilizing  one  of 
several  glucose  isomerase  enzyme 
preparations,  is  GRAS  as  a  direct  human 
food  ingredient.  This  action  is  in 
response  to  six  petitions  filed  by 
members  of  the  food  industry. 
DATES:  Effective  August  23,  1996.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  a  certain 
publication  in  21  CFR  184.1866, 
effective  August  23.  199fi. 
POR  cjRTHERINFORMA-^iON  CON ■•  ACT: 
James  C.  Wallwork,  Center  tor  Food 
Safety  and  Apphed  Nutrition  (HFS- 
217),  Food  and  Dmg  Administration, 
200  C  St.  SW.,  Washington,  DC  20204- 
0001,202-418-3078. 
SljPPLEMEN'ARv  iNPORMA^'ON: 

i    BcKkgrounci 

ui  uie  Federal  Register  of  February  8, 
1983  (48  FR  5716),  FDA  published  a 
document  that  Usted  HFCS  as  GRAS  for 
use  in  food  (§182.1866  (21  CFR 
182.1866))  and  also  affirmed  that  certain 
insoluble  glucose  isomerase  enzyme 
preparations  are  GRAS  for  use  in  the 
manufacture  of  HFCS  (§  184.1372  (21 
CFR  184.1372))  (hereinafter  referred  to 
as  the  1983  final  mle).  The  agency 
published  this  final  rale  in  response  to 
six  industry  petitions  that  requested 
GRAS  affirmation  for  certain  insoluble 
glucose  isomerase  enzyme  preparations 
used  to  make  HFCS  and  for  the 
manufactured  product  itself. 

The  basis  for  Usting  HFCS  in  21  CFR 
part  182  was  that  HFCS  is  made  with 
enzyme  preparations  that  FDA  has 
affirmed  as  GRAS;  the  saccharide 
composition  (glucose  to  fractose  ratio) 
of  HFCS  is  approximately  the  same  as 
that  of  honey,  invert  sugar,  and  the 
disaccharide  sucrose;  and  the  minor 
components  (primarily  higher 
saccharides  of  glucose)  of  Hl^CS  are  also 
found  at  similar  levels  in  com  syrup 
and  com  sugar  which  are  already  on  the 
GRAS  hst.  Therefore,  FDA  concluded 
that  it  was  appropriate  to  Ust  HFCS  as 
GRAS  for  use  in  food  while  the  agency 
fully  evaluated  it  during  the 


comprehensive  safety  review  of  com 
sugar,  com  syrup,  invert  sugar,  and 
sucrose. 

In  the  1983  final  mle,  the  agency  gave 
notice  to  all  interested  parties  that  when 
the  agency  completed  its  comprehensive 
safety  review  of  com  sugar  (dextrose), 
com  syrup,  invert  sugar,  and  sucrose,  it 
would  examine  the  data  on  these 
substances  to  determine  whether  those 
data  provide  an  adequate  basis  to  affirm 
that  HFCS  is  GRAS.  In  the  Federal 
Register  of  November  7,  1988  (53  FR 
44862),  the  agency  pubUshed  a  final 
rule  affirming  that  the  use  of  com  sugar, 
com  syrup,  invert  sugar,  and  sucrose  in 
food  is  GRAS. 

n.  The  Safety  Review  of  High  Fructose 
Com  Sjrrup 

In  the  Federal  Register  of  November 
7, 1988  (53  FR  44904),  FDA  proposed  to 
affirm  that  the  use  of  HFCS  in  food  is 
GRAS  (hereinafter  referred  to  as  the 
1988  HFCS  proposal).  Included  in  the 
1988  HFCS  proposal  was  the  agency's: 
(1)  Evaluation  of  the  data  contained  in 
the  petitions  and  of  their  relationship  to 
the  safety  of  HFCS;  (2)  discussion  of  the 
relevancy  of  reports  by  the  Select 
Committee  on  GRAS  Substances  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  entitled 
"Evaluation  of  the  Health  Aspects  of 
Com  Sugar  (Dextrose),  Com  Syrup,  and 
Invert  Sugar  as  Food  Ingredients"  (Ref. 
1)  and  "Evaluation  of  the  Health 
Aspects  of  Sucrose  as  a  Food 
Ingredient"  (Ref.  2)  to  the  safety 
assessment  of  HFCS;  and  (3)  discussion 
of  the  relevancy  of  FDA's  Sugars  Task 
Force  Report  "Evaluation  of  the  Health 
Aspects  of  Sugars  Contained  in 
Carbohydrate  Sweeteners"  (Ref.  3)  to  the 
safety  evaluation  of  HFCS. 

The  agency  made  it  clear  during  its 
safety  evaluation  of  com  sugar,  com 
symp,  invert  sugar,  and  sucrose  that  its 
exposure  estimate  for  HFCS  included 
exposure  to  HFCS  containing  55  percent 
fmctose  (HFCS-55)  (Ref.  3). 
Furthermore,  FDA  noted  that  most  of 
the  components  found  in  HFCS 
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containing  43  percent  fructose  (HFCS- 
43)  (approximately  equimolar  mixtures 
of  glucose  and  fructose;  residues  from 
com  syrup,  and  residues  from  the 
glucose  isomerase  enzyme  preparations) 
are  also  found  in  HFCS-55.  Therefore, 
the  agency  noted  that  the  safety 
evaluation  of  the  major  components  in 
HFCS-43  is  also  applicable  to  HFCS-55, 
and  it  stated  that  it  would  consider 
including  HFCS-55  in  its  rule  affirming 
the  GRAS  status  of  HFCS  if  it  received, 
as  comments  on  the  1988  HFCS 
proposal,  information  on  the  production 
of  HFCS-55  adequate  to  allow  it  to 
identify  possible  residues  from 
processing  materials  and  to  ensure  that 
the  level  of  these  residues  in  the  final 
product  is  safe  (53  FR  44904  at  44907). 

The  1988  HFCS  proposal  did  not 
include  90  percent  fructose  (HFCS-90); 
however.  HFCS-90  is  also  a 
commercially  available  product.  This 
product  contains  a  substantially 
different  ratio  of  glucose  to  fructose  than 
either  HFCS-43  or  HFCS-55.  The 
HFCS-90  is  not  included  in  this 
rulemaiung  because  the  agency  does  not 
have  adequate  information  to  assess  the 
safety  of  residual  levels  of  the 
processing  materials  in  the  final 
product.  Moreover,  FDA  did  not  Include 
HFCS-90  in  the  agency's  exposure 
estimate  for  HFCS,  even  though  the 
agency  was  aware  of  minor  uses  of 
HFCS-90  as  an  ingredient  in  low-calorie 
foods  Finally,  FDA's  report  on  its  safety 
review  of  the  sugars  contained  in 
carbohydrate  sweeteners  did  not 
include  HFCS-90  primarily  because 
HFCS-90  does  not  contain 
approximately  equimolar  amounts  of 
glucose  and  fructose  (53  FR  44904  at 
44907).  Thus,  additional  data  on  the 
effects  of  fructose  consumption  that  is 
not  balanced  with  glucose  consumption 
would  be  needed  to  ensure  that  this 
product  is  safe.  Because  HFCS-90  has 
not  been  included  in  this  rulemaking, 
consideration  of  the  GRAS  status  of  this 
substance  will  need  to  proceed  through 
the  petition  process  in  accordance  with 
§170.35. 

III.  CommenU  on  the  1988  HFCS 

Proposal 

The  original  comment  period  for  the 
1988  HFCS  proposal  ended  on  January 
6. 1989.  In  the  Federal  Register  of 
January  27,  1989  (54  FR  4045),  in 
response  to  requests  from  two  trade 
associations,  FDA  extended  the 
comment  period  until  April  6,  1989,  to 
allow  sufficient  time  for  interested 
persons  to  respond  to  the  agency's 
request  for  information  on  the 
manufacturing  process  for  HFCS-55. 
FDA  received  four  submissions  in 
response  to  the  1988  HFCS  proposal. 


each  containing  one  or  more  comments. 
One  submission  was  from  a  diabetes 
research  center,  and  the  other  three 
were  from  trade  associations.  In 
addition,  recently  a  further  conunent 
was  received  from  one  of  the  trade 
associations.  This  comment  modified 
some  of  the  information  that  the 
association  had  submitted  in  its 
previous  comment. 

1 .  The  Diabetes  Research  Center 
stated  its  opinion  that  the  safety  of 
HFCS  as  it  relates  to  diabetics  has  not 
been  totally  established.  It  suggested 
that  the  fact  that  its  safety  for  diabetics 
had  not  been  fully  established  should  be 
stated  somewhere  on  the  product  label. 
The  comment  did  not  provide  any 
support  for  its  conclusion  or  for  the 
suggested  labeling  requirement. 

FDA  does  not  agree  with  this 
comment.  FDA's  Sugars  Task  Force 
stated  in  its  report  (Ref.  3)  that  it  could 
not  find  any  basis  in  the  scientific 
literatiu^  to  conclude  that  there  was  the 
potential  for  an  adverse  effect  in 
diabetics  from  increased  fructose 
consimaption.  The  comment  did  not 
present  any  evidence  of  any 
developments  since  the  publication  of 
the  Task  Force's  report  almost  10  years 
ago  that  would  contradict  the  Task 
Force's  finding. 

In  a  1994  review  of  Nutrition 
Principles  for  the  Management  of 
Diabetes  and  Related  Complications 
(Ref.  4),  sponsored  by  the  American 
Diabetes  Association  (ADA),  a  national 
expert  body  for  diabetes,  the  effects  of 
sucrose,  finctose,  and  other  nutritive 
sweeteners  were  discussed  in  detail. 
The  friictose  used  in  the  studies  that 
were  discussed  in  the  review  was 
primarily  crystalline  fructose.  HFCS, 
which  has  a  saccharide  composition 
similar  to  sucrose,  was  not  separately 
considered.  The  overall  findings  that 
emerged  from  this  review  (Ref.  5)  were 
that  "scientific  evidence  has  showm  that 
the  use  of  sucrose  as  part  of  the  meal 
plan  does  not  impair  blood  glucose 
control  in  individuals  with  type  I  or  • 
type  II  diabetes,"and  that  "dietary 
fructose  produces  a  smaller  rise  in 
plasma  glucose  than  isocaloric  amoiuits 
of  sucrose  and  most  starchy 
carbohydrates." 

Moreover,  the  ADA  dietary  guidelines 
for  diabetics  state  that  diabetics  may 
consume  a  modest  amount  of  sugars  as 
long  as  metabolic  control  and  desirable 
body  weight  are  maintained  (Ref.  5). 
The  guidelines  do  not  include  a 
recommendation  to  avoid  any  specific 
sweetener  because  of  safety  concerns. 

FDA's  policy  in  the  case  of  food 
ingredients,  such  as  FD&C  Yellow  No.  5 
and  sulfites,  to  which  subpopulations 
are  allergic  or  sensitive  is  to  rely  on  the 


declaration  of  the  presence  of  the 
substance  in  the  ingredient  list,  rather 
than  to  require  a  special  statement  on 
the  label.  The  agency  considers  that 
declaration  of  the  ingredient  vdll  give 
the  sensitive  subpopulation  an 
opportunity  to  avoid  the  food.  HFCS, 
like  any  other  ingredient,  will  have  to  be 
declared  on  the  ingredient  list  when 
used  in  food.  Thus,  even  if  there  were 
a  basis  for  a  safety  concern  about  HFCS 
in  diabetics,  FDA  finds  no  reason  why 
it  is  not  adequate  to  treat  this  ingredient 
like  other  ingredients  of  concern  to 
particular  subpopulations. 

Given  the  absence  of  any  data 
supporting  a  safety  concern  for  HFCS  in 
diabetics,  the  agency  finds  no  rational 
basis  for  requiring  on  products  that 
contain  this  sweetener  a  label  statement 
that  advises  that  the  safe  use  of  HFCS 
by  diabetics  has  not  been  fully 
estabHshed.  The  agency  concludes  that 
there  is  no  evidence  to  suggest  that 
HFCS  is  any  less  safe  for  diabetics  than 
any  other  commonly  used  sweetener. 
Based  on  the  foregoing,  FDA  concludes 
that  no  change  in  §  184.1866  in  response 
to  this  comment  is  warranted. 

2.  In  three  submissions,  three  trade 
associations  strongly  endorsed  affirming 
the  use  of  HFCS  in  food  as  GRAS.  These 
comments  asked  that  the  final  rule 
recognize  that  the  item  of  commerce 
contains  42  percent  fructose  (HFCS— 42) 
on  a  dry  weight  basis,  and  that  the 
reference  to  the  43  percent  fructose  dry 
weight  product  be  deleted.  The 
comments  discussed  in  detail  the 
manufacturing  process  for  HFCS-55  and 
asked  that  the  final  rule  be  modified  to 
allow  manufacturers  the  flexibility  to 
make  HFCS-42  and  HFCS-55  according 
to  the  identity  and  specifications 
described.  Subsequently,  one  of  these 
trade  associations  submitted  a  comment 
that  amended  its  earlier  submission 
regarding  the  identity  and  specifications 
for  HFCS  to  read  as  follows: 

"High  Fructose  Com  Syrup  is  a  sweet, 
nutritive  saccharide  mixture  prepared  as  a 
clear,  aqueous  solution  from  high-dextrose- 
equivalent  com  starch  hydrolysate  by  the 
partial  enzymatic  conversion  of  glucose 
(dextrose)  to  fructose,  using  an  insoluble 
glucose  isomerase  preparation  that  complies 
with  21  CFR  184.1372  and  that  has  been 
grown  in  a  pure  culture  fermentation  that 
produces  no  antibiotics.  It  is  a  water-white  to 
light  yellow,  somewhat  viscous  liquid  that 
darkens  at  high  temperatures.  It  is  miscible 
in  all  proportions  with  water.  This  product 
has  the  following  requirements: 

Assay,  42  Percent  High  Fmctose  Com 
Syrup:  Not  less  than  97.0  percent  total 
saccharides  (dry  weight),  of  which  not  less 
than  42.0  percent  consists  of  fmctose  (dry 
weight),  not  less  than  92.0  percent  consists 
of  monosaccharides,  and  not  more  than  8.0 
percent  (dry  weight)  of  other  saccharides.  55 
Percent  High  Fmctose  Cora  Syrup:  Not  less 
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than  95  0  percent  total  saccharides  (dr\' 
weight),  of  which  not  less  than  55.0  percent 
consists  of  fructose  (dry  weight),  not  less 
than  95.0  percent  consists  of 
monosaccharides,  and  not  more  than  5.0 
{percent  (dry  weight)  of  other  saccharides. 
Arsenic  (as  As),  not  more  than  1  milligram 
per  kilogram.  Color,  within  the  range 
specified  by  the  vendor.  Heavy  metals  (as 
Pb),  not  more  than  5  milligrams  per  kilogram. 
Lead,  not  more  than  0.1  milligram  per 
kilogram.  Sulfur  dioxide,  not  more  than 
0.003  percent.  Total  solids,  42  percent  high 
fructose  com  syrup:  not  less  than  70.5 
percent.  55  Percent  high  fructose  com  syrup: 
not  less  than  76.5  percent." 
This  information  is  similar  to  that 
published  in  Food  Chemicals  Codex, 
4th  ed.,  p.  191  (1996),  in  the  monograph 
entitled  "High-Fructose  Com  Syrup." 

FDA  has  reviewed  the  comments  and 
acknowledges  that  the  item  of 
commerce  is  HFCS— 42.  The  agency 
agrees  wdth  the  identity  and 
specifications  recommended  by  the 
latter  comment  for  HFCS  (HFCS-42  or 
HFCS-43).  FDA  concludes  that  the 
identity  and  specifications  that  it  is 
adopting  are  adequate  to  ensure  that  the 
public  health  is  protected. 

The  agency  also  has  reviewed  the 
comments  from  the  three  trade 
associations  requesting  the  inclusion  of 
HFCS-55  in  the  final  rule.  FDA  notes 
that  the  comments  provided  detailed 
information  on  the  manufacture  of 
HFCS-55,  including  information  on 
processing  aids  and  residues  of  these 
materials  in  the  final  product.  In 
addition,  the  comments  provided 
information  on  the  identity  of,  and 
specifications  for,  the  HFCS-55  product. 

FDA  concludes  that  the 
manufacturing  process  for  HFCS-55 
does  not  raise  any  safety  concerns,  and 
that  the  residues  of  the  processing 
materials  in  this  product  are  safe, 
because  HFCS-55  is  prepared  from 
HFCS-42  using  standard  techniques.  In 
addition,  as  noted  earlier  in  this  final 
rule,  the  agency  has  determined  that  the 
safety  evaluation  of  the  major 
components  in  HFCS-42  is  also 
apphcable  to  HFCS-55.  Thus,  FDA 
finds  that  information  provided  by  the 
comments  is  sufficient  for  the  agency  to 
include  HFCS-55  in  the  final  rule. 
Accordingly  FDA  has  modified  the  final 
rule  to  include  HFCS-55. 

The  agency  has  also  reviewed  the 
identity  and  specifications  suggested  for 
HFCS-55  in  the  comments.  FDA 
concludes  that  the  suggested  identity 
and  specifications  are  adequate  to 
ensure  that  the  pubhc  health  will  be 
protected. 

In  addition,  the  agency  has 
determined  that  because  the 
components  of  HFCS-55  are  similar  to 
HFCS-42,  and  there  are  no  safety 


concerns  with  these  components,  there 
is  no  need  to  differentiate  between  these 
two  HFCS's  on  product  labels  for 
consumers.    . 

3.  A  comment  from  a  trade  association 
included  a  recommendation  for  FDA  to 
adopt  the  Food  Chemicals  Codex  (3d 
ed.,  2d  supplement)  assay  requirements 
for  HFCS.  The  association  also  pointed 
out  that  the  Food  Chemicals  Codex  has 
pubbshed  food  grade  specifications  for 
HFCS. 

In  the  1988  HFCS  proposal,  the 
agency  stated  that  it  would  cooperate 
with  the  National  Academy  of  Sciences 
to  estabhsh  specifications  for  HFCS.  The 
1988  HFCS  proposal  also  stated  that 
when  acceptable  specifications  are 
developed,  the  agency  will  incorporate 
them  into  the  regulation.  Recently, 
however,  as  stated  above,  industry 
submitted  a  comment  suggesting  new 
identities  and  specifications  for  HFCS- 
42  and  HFCS-55  that  are  similar  to 
those  pubUshed  in  the  Food  Chemicals 
Codex,  4th  ed.,  p.  191  (1996),  in  the 
monograph  entitled  "High-Fructose 
Com  Syrup."  These  identities  and 
specifications,  as  discussed  in  response 
to  comment  2  of  this  document,  are 
acceptable  to  the  agency  and  are 
therefore  incorporated  by  reference. 

IV.  Conclusion 

Based  on  the  conclusions  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  on  the  safety 
evaluations  of  com  sugar,  com  syrup, 
invert  sugar,  and  sucrose  (Refs.  1  and  2) 
and  of  FDA's  Task  Force  Report  on  the 
health  aspects  of  sugars  contained  in 
carbohydirate  sweeteners  (Ref.  3),  in  the 
1988  HFCS  proposal,  the  agency 
proposed  to  affirm  that  the  use  of  HFCS 
in  food  is  GRAS.  FDA  has  considered  all 
the  comments  received  on  the  1988 
HFCS  proposal  and  has  foimd  that  no 
information  has  been  submitted  in 
response  to  the  proposal  that  warrants  a 
change  in  FDA's  tentative  conclusion 
about  the  safety  of  HFCS  or  about 
whether  it  is  GRAS. 

The  agency  agrees  with  comments  to 
the  1988  HFCS  proposal  that  the  item  of 
conmierce  is  HFCS  containing  not  less 
than  42  percent  fmctose.  Thus.  FDA  has 
included  HFCS  containing  not  less  than 
42  percent  fmctose  dry  weight  in  the 
description  of  the  identity  of  HFCS  in 
the  final  mle.  In  addition.  FDA  has 
incorporated  by  reference  the  other 
aspects  of  the  identity  and 
specifications  for  HFCS-42  that  were 
published  in  the  Food  Chemicals  Codex, 
4th  ed.,  p.  191  (1996),  in  the  monograph 
entitled  "High- Fructose  Corn  Symp" 
and  that  are  similar  to  industry 
comments  to  the  1988  HFCS  proposal. 


Also,  sufficient  information  was 
submitted  in  the  comments  to  justify 
affirming  HFCS-55  as  GRAS  and  to 
provide  specifications  for  this 
substance.  Therefore,  the  agency  has 
included  HFCS  containing  not  less  than 
55  percent  fmctose  dry  weight  in  the 
description  of  the  identity  of  HFCS  in 
the  final  mle.  In  addition.  FDA  has 
incorporated  by  reference  the  other 
aspects  of  the  identity  and 
specifications  for  HFCS-55  that  were 
published  in  the  Food  Chemicals  Codex, 
4th  ed..  p.  191  (1996),  in  the  monograph 
entitled  "High-Fmctose  Com  Syrup," 
and  that  are  similar  to  industry 
comments  to  the  1988  HFCS  proposal. 
Furthermore,  the  agency  is  including  a 
sentence  in  the  regulation  to 
characterize  the  manufacturing  process 
that  converts  HFCS-42  to  HFCS-55,  i.e., 
"The  product  containing  more  than  50 
percent  (dry  weight)  fiructose  may  be 
prepared  through  concentration  of  the 
fmctose  portion  of  the  mixture 
containing  less  than  50  percent 
fmctose." 

Thus,  FDA  is  including  two  types  of 
HFCS  in  this  final  rule.  HFCS-42 
contains  at  least  42  percent  fmctose, 
approximately  50  percent  glucose,  and 
not  more  than  8  percent  other 
saccharides.  HFCS-55  contains  at  least 
55  percent  fmctose,  approximately  40 
percent  glucose,  and  not  more  than  5 
percent  other  saccharides.  HFCS— 42  and 
HFCS-55  both  contain  similar 
saccharide  compositions  (glucose  to 
fmctose  ratio)  as  honey,  invert  sugar, 
and  the  disaccharide  sucrose,  and  the 
minor  components  (primarily  higher 
saccharides  of  glucose)  of  HFCS-42  and 
HFCS-55  are  also  present  at  similar 
levels  in  com  syrup  and  com  sugar, 
which  FDA  has  already  found  to  be 
GRAS. 

FDA  has  previously  considered  the 
environmental  effects  of  this  mle  .as 
announced  in  the  1988  HFCS  proposal. 
FDA  did  not  receive  any  information  or 
comments  that  would  affect  the  agency's 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  final  mle  affirming 
the  GRAS  status  of  HFCS.  prepared  from 
high  dextrose-equivalent  com  starch 
hydrolysate  by  partial  enzymatic 
conversion  of  glucose  (dextrose)  to 
fmctose  utihzing  one  of  several  glucose 
isomerase  enzyme  preparations,  for  use 
as  a  direct  human  food  ingredient, 
imder  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  Executive 
Order  12866  directs  agencies  to  assess 
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all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviroimiental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  requires  analyzing  options  for 
small  businesses.  FDA  finds  that  this 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866, 

Affirming  that  the  use  of  HFCS  that 
contains  either  not  less  than  42  percent 
fructose  or  not  less  than  55  percent 
fructose  in  food  is  GRAS  will  expand 
the  formulation  possibilities  for  food 
manufacturers,  including  small 
businesses.  Therefore,  in  accordance 
with  the  Regulatory  FlexibiUty  Act,  FDA 
has  also  determined  that  this  rule  will 
have  a  positive  impact  on  small 
businesses. 

Because  no  current  activity  is 
prohibited  by  this  final  rule,  the 
compliance  cost  to  firms  is  zero.  Total 
costs  are  also  zero  because  there  will  be 
no  increase  in  the  health  risks  faced  by 
consumers  resulting  from  this  final  rule. 
Potential  benefits  include  the  wider  use 
of  these  substances  to  achieve  intended 
technical  effects  and  the  savings  that 
will  result  from  not  having  to  prepare 
any  new  petitions  to  affirm  that  the  use 
of  these  substances  in  food  is  GRAS. 

VI.  EflFective  Date 

As  this  rule  recognizes  an  exemption 
from  the  "food  additive"  definition  in 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  and  from  the  approval 
requirements  applicable  to  food 
additives,  no  delay  in  effective  date  is 
required  by  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d).  The  rule 
will  therefore  be  effective  immediately 
(5  U.S.C.  553(d)(1)). 
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List  of  Subjects 

21  CFR  Part  182 

Food  ingredients.  Food  packaging, 
Spices  and  flavorings. 

21  CFR  Part  184 

Food  ingredients,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  parts  182  and  184 
are  amended  as  follows: 

PART  182— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  182  continues  to  read  as  follow: 

Authority:  Sees.  201,  402,  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

§182.1866    [Removed] 

2.  Section  182.1866  High  fructose 
corn  syrup  is  removed  from  subpart  B. 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

3.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sees.  201, 402,  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

4.  Section  184.1372  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  184.1372    insoluble  glucose  isomerase 
enzyme  preparations. 

(a)  Insoluble  glucose  isomerase 
enzyme  preparations  are  used  in  the 
production  of  high  fructose  com  syrup 
described  in  §  184.1866.  They  are 
derived  from  recognized  species  of 
precisely  classified  nonpathogenic  and 
nontoxicogenic  microorganisms, 
including  Streptomyces  rubiginosus, 
Actinoplanes  missouriensis, 
Streptomyces  olivaceus,  Streptomyces 
oUvochromogenes,  and  Bacillus 
coagulans,  that  have  been  grown  in  a 
pure  culture  fermentation  that  produces 


no  antibiotics.  Thev  are  fixed  (rendered 
insoluble)  for  batch  production  with 
GR.AS  ingredients  or  mav  be  fixed  for 
further  immobilization  with  either 
GRAS  ingredients  or  materials  approved 
under  §  173.357  of  this  chapter. 
***** 

5.  Section  184.1866  is  added  to 
subpart  B  to  read  as  follows: 

§  184.1866    High  tructose  com  syrup. 

(a)  High  fructose  com  syrup,  a  sweet, 
nutritive  saccharide  mixture  containing 
either  approximately  42  or  55  percent 
fructose,  is  prepared  as  a  clear  aqueous 
solution  from  high  dextrose-equivalent 
com  starch  hydrolysate  by  partial 
enzymatic  conversion  of  glucose 
(dextrose)  to  fmctose  using  an  insoluble 
glucose  isomerase  enzyme  preparation 
described  in  §  184.1372.  The  product 
containing  more  than  50  percent 
fmctose  (dry  weight)  is  prepared 
through  concentration  of  the  fmctose 
portion  of  the  mixture  containing  less 
than  50  percent  fructose. 

(b)  The  ingredient  shall  conform  to 
the  identity  and  specifications  listed  in 
the  monograph  entitled  "High- Fmctose 
Com  Syrup"  in  the  Food  Chemicals 
Codex,  4th  ed.  (1996),  pp.  191-192, 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-200).  Food  and  Dmg 
Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SW.,  rm.  3321,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  St.  NW.,  suite  700. 
Washington,  DC 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice. 

Dated:  August  15,  1996. 

WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  96-21482  Filed  8-22-96;  8:45  am) 
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21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Semduramicin  with  Bacitracin 
Methylene  Disaticylate  and  Roxarsone; 
Correction 

AGENCY:  Food  and  Dmg  AdministraticHi, 
HHS. 

ACTION:  Final  rule;  correction. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  June  11, 1996  (61  FR  29481). 
That  docvunent  amended  the  animal 
drug  regulations  to  reflect  approval  for 
use  of  single  ingredient  Type  A 
medicated  articles  to  make  combination 
drug  Type  C  medicated  broiler  chicken 
feeds  containing  semduramicin  with 
bacitracin  methylene  disalicylate  and 
roxarsone.  That  document  failed  to 
designate  the  approved  sources  for  the 
drugs.  This  document  amends  the 
regulation  to  provide  that  information. 
In  addition,  certain  cross-references  are 
added  in  the  animal  feed  regulations. 
EFFECTIVE  DATE:  August  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McCormack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1607. 

SUPPLEMENTARY  INFORMATION!  In  the 
Federal  Register  of  June  11,  1996  (61  FR 
29481),  FDA  announced  the  approval  of 
Pfizer,  Inc.'s  new  animal  drug 
application  (NADA)  141-058,  which 
provides  for  use  of  approved  single 
ingredient  Type  A  medicated  articles 
containing  Aviax'"*'  (semduramicin 
sodium),  BMD®  (bacitracin  methylene 
disalicylate),  and  3-Nitro®  (roxarsone), 
to  make  combination  drug  Type  C 
medicated  broiler  chicken  feeds  used  for 
the  prevention  of  coccidiosis  and 
improved  feed  efficiency.  That 
dociunent  failed  to  state  the  source  of 
the  approved  Type  A  medicated  articles. 
It  also  failed  to  amend  related 
regulations  to  provide  for  cross- 
references  to  these  uses.  This  dociunent 
amends  the  regulations  in  21  CFR 
558.76(d)(3)(xiv),  558.530(d){5)(xxiv), 
and  558.555(b)(2)(ii)  to  provide  for  the 
cross-references  and  sources. 

List  of  Subjects  in  21  CFR  Par*  > 5^ 
Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  CosmeUc  Act  (21  U.S.Q 
360b,  371). 

2.  Section  558.76  is  amended  by 
adding  new  paragraph  (d)(3)(xiv)  to  read 
as  follows:  - 


§558.76    Bacitracin  methylene  disalicylate.     SUPPLEMENTARY  INFORMATION: 


(d)  *  •  * 
(3)  •  •  * 

(xiv)  Semduramicin  with  roxarsone  as 
in  §558.555. 

3.  Section  558.530  is  amended  by 
adding  new  paragraph  (d)(5)(xxiv)  to 
read  as  follow: 

§558.530     Roxarsone. 

* 

(d)  *  *  * 
(5)  *  *  • 

(xxiv)  Semduramicin  with  bacitracin 
methylene  disalicylate  as  in  §  558.555. 

»        *        *        •        » 

4.  Section  558.555  is  amended  by 
adding  a  sentence  at  the  end  of 
Darasraph  fb)(2](ii]  to  read  as  follows: 

§55o.d55     SerriOurarnicln.  • 
•         •         *         •         * 

(2)  *  •  * 

(ii)  *  •  *  Semduramicin  as  provided 
by  000069  in  §  510.600(c)  of  this 
chapter,  bacitracin  methylene 
disalicylate  and  roxarsone  as  provided 
by  046573. 

Dated:  August  14. 1996. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  9&-21483  Filed  &-22-96;  8:45  ami 
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?1  CFR  Part  584 

;DocKet  Nc   95G-00391 

Pood  Substances  AliTneO  As 
Generally  Recognized  As  Sa^e  •'^^  Peec 
and  Drinking  Water  o*  Ansmais, 
Hydrophobic  Siiica 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  for  the  listing  of  specific 
substances  affirmed  as  generally 
recognized  as  safe  (GRAS)  in  the  feed 
and  drinking  water  of  animals  and  to 
provide  that  hydrophobic  silica  be  _ 
affirmed  as  GRAS  when  used  as  an' 
anticaking/fi^e-flowing  agent  in  vitamin 
preparations  for  animal  feed.  This 
action  is  in  response  to  a  petition  filed 
by  Degussa  Corp. 
EFFECTIVE  DATE:  August  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Benz,  Center  for  Veterinary 
Medicine  (HFV-226),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-1729. 


I.  Background 

In  a  notice  pubUshed  in  the  Federal 
Register  of  March  21, 1995  (60  FR 
14950),  FDA  announced  that  a  GRAS 
affirmation  petition  for  animal  use 
(GRASP  2419)  had  been  filed  by 
Degussa  Corp.,  c/o  Counsel  for 
Petitioner,  Jerome  H.  Heckman,  Keller 
and  Heckman,  1001  G  St.  NW.,  suite  500 
West,  Washington,  DC  20001.  This 
petition  proposes  that  part  584  (21  CFR 
part  584)  be  amended  to  provide  that 
hydrophobic  silica,  prepared  by  the 
hydrophobization  of  silicon  dioxide 
with  dichlorodimethylsilane,  be 
affirmed  as  GRAS  as  an  anticaking/free- 
flowing  agent  in  vitamin  preparations 
for  animal  feed.  FDA  gave  interested 
persons  until  June  5, 1995,  to  submit 
comments.  FDA  did  not  receive  any 
comments  in  response  to  that  notice. 

n.  standards  for  GRAS  Affirmation 

Under  §  570.30  (21  CFR  570.30), 
general  recognition  of  safety  of  food 
ingredients  may  be  based  only  on  the 
views  of  experts  qualified  by  scientific 
training  and  experience  to  evaluate  the 
safety  of  food  substances.  The  basis  of 
such  views  may  be  either:  (1)  Scientific 
procedures,  or  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1, 1958,  through  experience  based  on 
common  use  in  food.  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  same 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
for  the  ingredient  and  ordinarily  is  to  be 
based  upon  published  studies,  which 
may  be  corroborated  by  unpublished 
studies  and  other  data  and  information 
(§  570.30(b)).  General  recognition  of 
safety  through  experience  based  on 
common  use  of  a  substance  in  food  prior 
to  January  1, 1958,  may  be  determined 
without  the  quantity  or  quality  of 
scientific  evidence  required  for  approval 
of  a  food  additive  regulation;  but 
ordinarily  it  is  to  be  based  upon 
generally  available  data  and  information 
concerning  its  pre-1958  history  of  use 
(§  570.30(c)). 

The  subject  petition  reUes  on 
scientific  procedures  evidence  to 
support  GRAS  affirmation  of 
hydrophobic  silica  in  vitamin 
preparations  for  animal  feed. 

m.  Safety  Evaluation 

A.  Manufacturing  Process 

According  to  the  information  in  the 
petition,  hydrophobic  silica  is 
manufactured  from  fumed  amorphous 
silicon  dioxide  or  precipitated  silica  by 
chemical  reaction  (methylation)  of  the 
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surface  of  the  silicon  dioxide  particle 
with  the  methylating  agent, 
dichlorodimpthylsilane.  The 
dichlorodimethylsilane  is  mixed  with  a 
slun7  of  sihcon  dioxide  and  reacts  with 
most  of  the  silanol  groups  (-Si-OH)  on 
the  surface  of  the  particle  and  converts 
them  to  .rnethvlsUyl  groups  (-Si-CHj). 
The  methylation  reaction  occurs  only  at 
the  surface  of  the  silicon  dioxide 
particle  leaving  97  to  99  percent  of  the 
silicon  dioxide  intact.  Thus,  the  particle 
of  hydrophobic  Silica  may  be  viewed  as 
being  composed  of  silicon  dioxide  with 
a  surface  of  dimethvlpolysiloxane 
((CH,):SiOSi(CH,J:'). 

After  further  processing,  the  resulting 
hydrophobic  silica  generally  contains  97 
to  99  percent  silicon  dioxide.  Fumed 
hydrophobic  silicas  generally  contain 
greater  than  99  percent  silicon  dioxide 
and  precipitated  hydrophobic  silica 
contain  greater  than  97  percent  silicon 
dioxide. 

Sihcas  used  in  the  production  of 
hydrophobic  silica  will  be  food-grade 
and  meet  the  requirements  for  purity  as 
defined  in  the  Food  Chemical  Codex.  3d 
edition,  and  the  U.S.  Pharmacopoeia 
and  .\'ational  Formulary  XVII.  The 
specifications  for  hydrophobic  silica  are 
those  for  silicon  dioxide  in  the  Food 
Chemical  Codex,  with  the  exception  of 
a  specification  for  not  more  than  50 
parts  per  million  (ppm)  of 
dichlorodimethylsilane. 

B.  Uses  of  Hydrophobic  Silica 

The  proposed  use  of  hydrophobic 
silica  is  as  an  anticaking/ free-flow  agent 
in  vitamin  preparations  for  animal  feed, 
as  described  m  21  CFR  170.3(o)(l). 
Anticaking  agents  are  processing  aids 
used  to  impart  noncaking,  free-flowing 
properties  to  dry  foods  by  decreasing 
adhesion  forces  between  particles  of 
materials  to  which  they  are  added. 
.\nticaking  agents  are  commonly  used 
in  many  foods,  such  as  salt,  spices. 
cereals,  and  sugars,  and  in  complete 
animal  feeds  and  feed  ingredients  in  a 
manner  similar  to  human  foods. 

The  methylation  of  the  surface  of  the 
silicon  dioxide  particle  only  serves  to 
render  the  particle  surface  of  silicon 
dioxide  hydrophobic.  The  increased 
hydrophobicity  of  the  particle  surface 
allows  hydrophobic  siHca  to  act  as 
anticaking  and  free- flow  agents  for 
hydrophobic  substances,  such  as 
vitamin  .-K  preparations.  The  individual 
vitamin  particles  are  coated  with  silica, 
which  prevents  caking  and  provides 
free- flow  characteristics. 

Information  supplied  by  the  petitioner 
evidences  that  silicas  and  siUcateshave 
been  used  as  direct  food  and  feed 
ingredients  for  several  decades.  Silicon 
in  the  form  of  silicon  dioxide  is 


commonly  used  as  an  anticaking  agent 
in  various  feed  ingredients  and 
complete  feeds  (21  CFR  573.940).  Other 
siUcates  including  siUca  aerogel  (21  CFR 
582.1711);  aluminum  calcium  siUcate 
(21  CFR  582.2122);  calcium  silicate  (21 
CFR  582.2227);  magnesium  silicate  (21 
CFR  582.2437);  sodium  almninosiUcate 
(21  CFR  582.2727);  hydrated  sodium 
caldmn  aluminosiUcate  (21  CFR 
582.2729);  and  tricalciiun  siUcate  (21 
CFR  582.2906)  are  recognized  as  GRAS 
as  anticaking  agents  and  have  a  history 
of  use  in  the  feed  industry  as  such. 

The  petition  proposes  that 
hydrophobic  sihca  should  not  be  used 
at  levels  greater  than  5  percent  in  the 
vitamin  preparation.  This  would  result 
in  no  more  than  1.5  ppm  of 
hydrophobic  sihca  in  the  finished  feed. 
Other  sihcates  are  commonly  used  at 
levels  2  to  2.5  percent  or  2.000  ppm  in 
finished  feeds.  The  proposed  use  of 
hydrophobic  sihca  is  not  expected  to 
significantly  contribute  to  the 
consimiption  of  silicate  by  animals. 

C.  General  Recognition  of  Safety  of 
Silicates 

The  petition  provides  information  to 
support  a  determination  that  the  use  of 
hydrophobic  sihca  is  GRAS  based  upon 
the  existence  of  an  expert  consensus 
that  the  components  of  hydrophobic 
sihca  have  been  shown  to  be  safe  based 
on  scientific  procedures  and  that  the 
safety  characteristics  of  the  components 
can  be  extended  to  the  product, 
hydrophobic  sihca.  Foremost  in  the 
support  of  safety  is  pubhshed 
information  indicating  that  similar 
sihcate  compounds  are  nontoxic  at 
current  levels  used  in  food  and  feed, 
and  that  the  inherent  safety  of  sihcon 
dioxide  is  not  changed  by  making  the 
surface  portion  hydrophobic  because 
the  toxicological  profile  is  essentially 
the  same  as  commonly  used  siUcas. 

Both  sihcon  dioxidelind 
dimethylpolysiloxane  have  been  widely 
used  for  years  in  the  food,  feed, 
pharmaceutical  and  dental  mdustries. 
hiformation  in  the  petition  shows  that 
the  food  safety  of  siUcas  has  been 
evaluated  by  niunerous  scientific 
panels.  These  panels  include  the  Select 
Committee  on  GRAS  Substances  of  the 
Federation  of  the  American  Society  for 
Experimental  Biology  (the  Select 
Committee)  that  reviewed  the  use, 
exposure,  and  safety  of  sihcas  and 
silicates  in  1979.  This  conmiittee 
concluded  that  the  absorption  of 
ingested  silicas  is  limited  by  its 
solubility  in  the  contents  of  the 
alimentary  canal  and  the  absorbability 
of  sihcon  dioxide  appears  to  be  slight. 
Further,  the  Select  Committee 
concluded  that  silicon  dioxide  and 


various  silicates  occur  abundantly  in  the 
earth's  crust  and  are  present  in 
practically  all  natural  waters,  animals, 
and  plants;  they  are  part  of  the  normal 
diet,  and  silicon  compounds  consumed 
as  added  food  ingredients  constitute 
only  a  minor  proportion  of  the  total 
dietary  silicon  intake  (Ref.  1). 

The  Select  Committee  also  reviewed 
the  properties,  uses,  and  safety  of 
methylpolysilicones  for  use  as  direct 
food  ingredients  in  1981,  and  it 
concluded  that  methylpolysilicones 
(also  called  dimethylpolysiloxane)  used 
in  food  consist  of  high  molecular  weight 
compounds  that  are  not  absorbed  to  any 
appreciable  extent  from  the 
gastrointestinal  tract  and  have  been 
demonstrated  to  be  of  low  acute  and 
chronic  toxicity  to  animals  and  man. 
Moreover,  the  Select  Committee  also 
recognized  the  medical  use  of 
dimethylpolysiloxane  as  dimethicone 
and  simethicone.  Simethicone  is  widely 
used  in  over-the-counter  drugs  as  an 
antiflatulence  ingredient,  and  as  such,  is 
generally  recognized  as  safe  and 
effective  (21  CFR  332.10)  (Ref.  2). 

The  Scientific  Committee  for  Food  of 
the  Commission  of  European 
Committees,  which  reviewed  the  safety 
of  sihcates  and  silicon  dioxides  in  1991. 
concluded  that  available  published  data 
on  orally  administered  silica  and 
sihcates.  including  amorphous  sihcon 
dioxide,  substantiate  the  biological 
inertness  of  these  compounds.  It  also 
concluded  that  silicates  and  sihcones 
are  sufficiently  safe  so  that  a  restriction 
on  their  use  is  not  required  nor  is  the 
establishment  of  an  acceptable  daily 
intake  (Ref.  3), 

The  Food  and  Agriculture 
Organization/World  Health 
Organization  (FAO/WHO)  Joint  Expert 
Committee  on  Food  Additives  reached 
the  same  conclusion  as  the  Scientific 
Committee  for  the  European 
Communities  and  also  determined  that 
an  acceptable  daily  intake  was  not 
necessary  (Ref.  4). 

D.  Corroborating  Evidence  of  Safety  of 
Hydrophobic  Silica 

The  petitioner  also  submitted  relevant 
toxicological  data  that  supports  the 
safety  of  hydrophobic  silica  to  man  and 
animals.  The  submitted  information  is 
an  article  in  the  published  literature 
entitled  "Characterization  and 
Toxicological  Behavior  of  Synthetic 
Amorphous  Hydrophobic  SiHca"  (Ref. 
5).  The  results  reported  from  testing 
indicate  that  fumed  or  precipitated 
hydrophobic  silica  does  not  produce 
inflammation  of  the  skin  or  mucous 
membranes,  and  acute  and  chronic  oral 
tests  yielded  no  adverse  systemic 
effects.  The  submitted  information 
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indicates  that  hydrophobic  siUca  is 
nontoxic  and  the  lack  of  toxicity  is 
related  to  hydrophobic  silica's 
nonabsorbability.  The  toxicological 
profile  was  essentially  the  same  as 
similar  GRAS  silicates. 

IV.  Conclusion 

The  agency  has  determined  that  the 
petition  provides  information  to  support 
a  determination  that  the  use  of 
hydrophobic  silica  is  GRAS  based  upon 
the  existence  of  an  expert  consensus 
that  the  components  of  hydrophobic 
silica  have  been  shown  to  be  safe  based 
on  scientific  procedures  and  that  the 
safety  characteristics  of  the  components 
apply  to  the  product,  hydrophobic 
silica.  Foremost  in  the  support  of  safety 
is  published  information  indicating  that 
similar  silicate  compounds  are  safe  at 
current  levels  used  in  food  and  feed  and 
that  the  inherent  safety  of  silicon 
dioxide  is  not  changed  when  the 
particle  surface  is  altered  by 
methylation.  Corroborating  evidence  has 
shown  that  the  toxicological  profile  for 
hydrophobic  silica  is  essentially  the 
same  as  commonly  used  silicas. 
Therefore,  the  agency  is  affirming  that 
hydrophobic  silica  when  used  as  an 
anticaldng/free-flowing  agent  in  vitamin 
preparations  for  animal  feed  is  GRAS 
when  used  in  accordance  with  good 
manufacturing  or  feeding  practices  at 
levels  not  to  exceed  5  percent  of  the 
vitamin  preparation. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  1 2866 
and  the  Regulatory  Flexibihty  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibihty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  on  small  entities. 
Because  no  current  activity  is  prohibited 
by  this  final  rule,  the  compliance  cost  to 
firms  is  zero.  Because  no  increase  in  the 
health  risks  faced  by  consumers  will 
result  fi-om  this  final  rule,  total  costs  are 


also  zero.  Potential  benefits  include 
wider  use  of  this  substance  because  of 
reduced  uncertainty  concerning  its 
GRAS  status,  and  any  resources  saved 
by  eliminating  the  need  to  prepare 
further  petitions  to  affirm  the  GRAS 
status  of  this  substance  for  this  use.  The 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibihty  Act,  no  further  analysis  is 
required. 

VI.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

VII.  Effective  Date 

As  this  rule  recognizes  an  exemption 
from  the  food  additive  definition  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
and  from  the  approval  requirements 
apphcable  to  food  additives,  no  delay  in 
effective  date  is  required  by  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d).  The  rule  will  therefore  be 
effective  immediately  (5  U.S.C. 
553(d)(1)). 

Vni.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  GRASP  2419,  Appendix  11,  "Evaluation 
of  the  Health  Aspects  of  Certain  Silicates  as 
Food  Ingredients:  Report  of  the  Select 
Committee  on  GRAS  Substances." 

2.  GRASP  2419,  Appendix  12,  "Evaluation 
of  the  Health  Aspects  of  Methylpolysilicones 
as  Food  Ingredients:  Report  of  the  Select 
Committee  on  GRAS  Substances." 

3.  GRASP  2419,  Appendix  10,  "Report  on 
Silicates  and  Silicon  Dioxide:  The  Scientific 
Committee  for  Food  of  the  Conmiission  of  the 
European  Communities." 

4.  GRASP  2419,  Appendix  13,  "Evaluation 
Status  of  Silicon  Dioxide  (JECFA);"  "FAO/ 
WHO  Food  Additives  Data  System;"  "FAO 
Food  and  Nutrition  Paper,"  vol.  30/Rev.  1, 
1985;  "Evaluations  of  the  Joint  FAOAVHO 
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5.  GRASP  2419.  Appendix  6, 
"Characterization  and  Toxicological  Behavior 
of  Synthetic  Amorphous  Hydrophobic 
Sihca." 

List  of  Subjects  in  21  CFR  Part  584 

Animal  feeds.  Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  584  is 
amended  as  follows: 

PART  584— FOOD  SUBSTANCES 
AFFIRMED  AS  GENERALLY 
RECOGNIZED  AS  SAFE  IN  FEED  AND 
DRINKING  WATER  OF  ANIMAlS 

1.  The  authority  citation  for  21  CFR 
part  584  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.Q321.342,  348,  371). 

2.  New  §  584.700  is  added  to  subpart 
B  to  read  as  follows: 

§584.700    Hydrophobic  silicas. 

(a)  Product.  Amorphous  fumed 
hydrophobic  silica  or  precipitated 
hydrophobic  silica  (CAS  Reg.  No. 
68611—44-9,  silane,  dichlorodimethyl-, 
reaction  products  with  sihca). 

(b)  Conditions  of  use.  An  anticaldng/ 
free-flow  agent  in  vitamin  preparations 
for  animal  feed. 

(c)  Limitations.  Not  to  exceed  5 
percent  in  the  vitamin  preparation.  It 
shall  be  used  in  accordance  with  good 
manufacturing  or  feeding  practices.  It 
must  be  of  purity  suitable  for  intended 
use,  and  it  must  comply  with  the 
following  specifications: 

(i)  Amorphous  fumed  hydrophobic 
silica:  Not  less  than  99.0  percent  silicon 
dioxide  after  ignition.  Not  more  than  3 
ppm  arsenic.  Not  more  than  0.003 
percent  heavy  metals  (as  lead).  Not  more 
than  10  ppm  lead.  Not  more  than  2.5 
percent  loss  on  drying.  Not  more  than 
2  percent  loss  on  ignition  after  drying. 
Not  more  than  1  percent  insolublt 
substances.  Not  more  than  50  parts  per 
million  dichlorodimethylsilane. 

(ii)  Precipated  hydrophobic  sihca:  Not 
less  than  94.0  percent  sihcon  dioxide 
after  ignition.  Not  more  than  3  ppm 
arsenic.  Not  more  than  0.003  percent 
heavy  metals  (as  lead).  Not  more  than  10 
ppm  lead.  Not  more  than  7  percent  loss 
on  drying.  Not  more  than  8.5  percent 
loss  on 

ignition  after  drying.  Not  more  than  5 
percent  soluble  ionizable  salts  (as 
sodium  sulfate).  Not  more  than  1 
percent  insoluble  substances.  Not  more 
than  50  parts  per  million 
dichlorodimethylsilane. 
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Dated:  August  18,  1996. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-21529  Filed  8-22-96;  8:45  am) 
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__  DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910.  1915,  and  1926 
[Docket  number  H-033-e] 
RIN  121&-Aa25 

Occupational  Exposure  to  Asbestos, 
Tremollte,  Anthophyllite  and  Actinolite 

AGENCY:  Occupational  Safety  and  Health 
.•\dministration.  Department  of  Labor. 
ACTION:  Final  rule:  corrections. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
correcting  certain  provisions  of  the  final 
asbestos  standards  issued  August  10, 
1994  (59  FR  40964)  and  corrected  and 
clarified  June  29,  1995  (60  FR  33974) 
and  September  29.  1995  (60  FR  50411). 
EFFECTIVE  DATE:  These  amendments  take 
»'ffpc;t  Sefjtcmber  23,  1996 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Cyr,  Office  of  Information  and 
Consumer  Affairs.  OSHA,  U.  S. 
Department  of  Labor,  Room  N3647.  200 
Constitution  Avenue.  N.W.. 
Washington,  DC  20210;  telephone:  (202) 
219-fll51. 

SUPPLEMENTARY  INFORMATION: 
1 .  Background 

On  August  10.  1994,  OSHA  issued 
asbestos  standards  for  general  industry, 
construction  work,  and  shipyard  work. 
59  FR  40964.  On  June  29,  1995,  and 
September  29.  1995,  OSHA  issued 
notices  correcting  and  clarifying  various 
provisions  of  those  standards.  60  FR 
33974;  60  FR  50411.  This  noUce  further 
corrects  various  provisions  of  the 
standards  and  clarifies  the  meaning  of 
certain  provisions  of  the  standards. 

The  corrections  set  forth  in  this 
dociunent  are  based  on  the  existing 
rulemaking  record  and  are  not  intended 
to  affect  the  protection  afforded  by  the 
standards  in  a  significant  way.  OSHA 
therefore  finds  good  cause,  pursuant  to 
29  CFR  1911.15  and  the  Administrative 
Procedure  Act,  for  promulgating  the 
corrections  without  notice  and 
opportunity  for  public  comment. 

This  preamble  will  describe  the 
changes  to  the  regulatory  text  of  the 
standards  and  will  also  clarify  the 
meaning  of  certain  existing  provisions 
of  the  asbestos  standards. 


2.  Respirators 

The  standards  require  that 
engineering  and  work  practice  controls 
be  supplemented  by  respirator  use  when 
employees  are  exposed  to  asbestos  fibers 
in  concentrations  exceeding  the 
permissible  exposure  limit  (PEL)  and  in 
certain  other  circumstances.  The  type  of 
respirator  that  may  be  used  depends  on 
the  amount  by  which  exposures  are 
expected  to  exceed  the  PEL.  When 
exposures  are  less  than  10  times  the 
PEL,  half-mask  air-purifying  respirators 
equipped  with  high  efficiency  fihers 
may  be  used.  Full-facepiece  air- 
purifying  respirators  with  high 
efficiency  filters  are  permissible  for 
exposures  up  to  50  times  the  PEL. 
Higher  exposures  require  the  use  of 
positive  pressure  respirators,  either 
powered  air-purifying  respirators  (for 
exposures  up  to  100  times  the  PEL)  or 
full  facepiece  supplied-air  respirators 
(for  even  higher  exposures). 
Paragraph  (h)(2)(iii)  of  the 
construction  and  shipyard  standards 
provides  that  any  employee  who  must 
wear  a  respirator  under  the  standard 
may  require  that  the  employer  provide 
him  or  her  with  a  powered  air-purifying 
respirator  in  lieu  of  a  negative  pressure 
respirator.  Accordingly,  even  if  the 
amount  of  asbestos  to  which  an 
employee  is  exposed  would  permit  that 
employee  to  be  protected  by  a  negative 
pressure  respirator,  an  employee  who 
wishes  to  wear  a  more  effective 
respirator  may  require  the  employer  to 
provide  a  powered  air-purifying 
respirator. 

It  is  important  that  employees 
imderstand  that  they  have  this  choice. 
Accordingly,  paragraph  (h)(2)(iii)  of  the 
construction  and  shipyard  standards  is 
being  revised  to  state  explicitly  that  the 
employer  must  inform  employees  of 
their  right  to  require  provision  of  a 
powered  air-purifying  respirator  in  lieu 
of  a  negative  pressure  respirator.  This 
requirement  for  employee  notification  is 
already  implicit  in  provisions  of  the 
standards  requiring  that  employees  who 
perform  work  that  is  covered  by  a 
standard  be  trained  in  the  contents  of 
the  standard.  By  stating  explicitly  that 
the  employer  must  inform  employees 
who  are  required  to  wear  respirators 
that  the  employee  may  require  the 
employer  to  provide  a  powered  air- 
purifying  respirator,  the  standards  will 
better  assure  that  employees  receive  the 
information  they  need  to  exercise  the 
option  afforded  them  by  paragraph 
{h)(2)(iii).  .        "^ 

3.  Signs  and  Labels 

The  asbestos  standards  require  that 
signs  and  labels  be  used  to  warn 


employees  of  the  presence  of  asbestos  in 
buildings  and  vessels  When  the  1994 
standards  were  issued,  certain 
provisions  for  signs  and  labels  were 
carried  over  from  earlier  standards 
issued  in  1986.  and  other  provisions 
were  added. 

In  resolving  the  judicial  challenges  to 
the  1986  standards,  the  court  of  appeals 
ordered  OSH.^  to  reconsider  its 
determination  not  to  require  signs  and 
labels  to  be  in  languages  other  than 
English.  In  response  to  the  court's  order, 
OSHA  did  not  require  that  signs  and 
labels  be  in  languages  other  than 
English  but  did  take  other  steps  to 
assure  that  employees  who  were  not 
fluent  in  English  understood  the 
warnings  provided  by  the  signs  and 
labels.  The  agency  added  a  new 
requirement  that  the  training  program 
specifically  cover  the  contents  of  signs 
and  labels  and  also  required  that  the 
training  assure  that  employees 
comprehend  the  warning  signs.  With 
these  changes.  OSHA  concluded  that 
the  entire  hazard  commimication 
program  required  by  the  standard  "will 
ensure  that  all  exposed  employees  are 
effectively  warned  of  the  presence  and 
hazards  of  asbestos-containing  material 
on  worksites."  55  FR  3724,  3730  (Feb. 
5,  1990). 

The  1994  standards  carried  over  the 
provisions  requiring  that  employees  be 
trained  in  the  contents  of  signs  and 
labels  and  that  the  training  be 
conducted  in  a  manner  that  the 
employee  can  comprehend.  To  further 
ensiue  that  workers  understand  the 
warnings  provided  by  signs  and  labels, 
the  June  29, 1995  notice  added  a 
requirement  to  the  construction  and 
shipyard  standards  stating  that  the 
employer  assure  that  the  signs  required 
at  the  entrance  to  regulated  areas  be 
comprehensible  to  employees.  The 
regulated  area  sign  provisions  listed 
foreign  languages,  pictographs  and 
graphics,  as  means  to  promote  employee 
comprehension. 

OSHA  has  determined  that  language 
stating  the  need  to  promote  employee 
comprehension  of  signs  and  labels 
should  be  included  in  all  of  the  sign  and 
label  requirements  found  in  the  asbestos 
standards.  Accordingly,  this  notice 
revises  paragraph  (j)(3)(v)  of  the  general 
industry  standard,  and  paragraphs  (k)(6) 
and  (k)(8)(vii)  of  the  construction  and 
shipyard  standards,  to  similarly  state 
that  employers  must  assure  employee 
comprehension  of  the  signs  and  labels. 
These  revisions  will  provide  for 
consistency  in  all  of  the  provisions  of 
the  standards  that  require  asbestos 
warning  signs  and  labels  and  will 
therefore  better  assure  that  workers, 
particularly  those  who  are  not  fluent  in 
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English  arf  aware  of  the  presence  and 
location  of  asbestos  m  their  workplaces. 
OSHA  reiterates,  however,  that  it  is  not 
mandating  that  signs  and  labels  be 
written  in  languages  other  than  English. 
The  standards  give  each  employer 
flexibility  m  deciding  how  to  best 
assure  that  the  employees  in  its 
workplace  understand  the  message 
conveyed  by  the  signs  and  labels. 

4.  Training 

Proper  training  is  vital  to  assure  that 
workers  w-ho  remove  or  disturb 
asbestos-containing  materials  are  aware 
of  the  hazards  of  asbestos  exposure  and 
understand  the  requirements  of  the 
standard  that,  if  followed,  will  minimize 
such  exposure.  The  standard's  training 
provisions  are  designed  to  assure  that 
each  employee  receives  a  degree  of 
training  appropriate  to  the  nature  of  the 
astiestos-related  tasks  that  employee 
performs. 

Employees  who  perform  Class  I 
asbestos  removals  must  be  given  a  32- 
hour  training  course  equivalent  to  the 
asbestos  abatement  training  required 
under  the  EPA  Model  Accreditation 
Plan.  The  1994  standard  required 
similar  training  for  workers  who  engage 
in  general  Class  II  removals  but  required 
8-hour  training  for  workers  who  remove 
only  a  single  generic  type  of  Class  II 
matenal,  such  as  roofing  or  flooring 
material.  The  intent  was  to  assure  that 
those  employees  who  were  employed  by 
asbestos  abatement  contractors  and 
performed  a  wide  range  of  asbestos 
abatement  work  would  receive  the  full 
32-hour  training,  while  workers  who 
worked  for  specialty  contractors  and 
performed  limited  asbestos  removal 
work  would  receive  8-hour  training  that 
focused  on  the  particular  type  of 
material  they  removed. 

The  June  29,  1995  notice  retained  the 
requirement  that  workers  who  remove  a 
single  generic  type  of  Class  II  building 
material  receive  8-hour  training. 
However,  OSHA  determined  that 
workers  who  remove  asbestos- 
containing  materials  other  than  building 
materials,  such  as  gaskets,  do  not 
necessarily  require  8  hours  of  training. 
Accordingly,  the  standards  were  revised 
to  specify  the  topics  that  the  training  for 
such  workers  had  to  cover  rather  than 
the  duration  of  the  training. 

In  making  these  changes  to  the  Class 
n  training  provisions,  the  requirement 
in  paragraph  (k)(9)(iii)  for  a  32-hour 
training  course  for  those  workers  who 
engage  in  Class  11  removals  as  part  of 
general  asbestos  abatement  work  was 
inadvertently  deleted.  This  notice 
restores  and  clarifies  that  requirement. 
Paragraph  (k)(9)(iii)  now  states  that  32- 
hour  training  is  required  when  Class  n 


operations  require  controls  such  as 
critical  barriers  (or  equivalent  isolation 
methods)  or  negative  pressure 
enclosures.  Such  controls  are  required 
for  those  operations  that  present  the 
greatest  potential  for  high  exposures, 
and  the  workers  who  perform  such 
operations  must  thoroughly  imderstand 
when  and  how  such  controls  must  be 
used.  The  training  provisions  are  also 
being  clarified  to  state  that  training  for 
workers  who  engage  in  other  Class  D 
removals  must  include  training  in  each 
category  of  material  the  employee 
removes  and  in  each  work  practice  and 
each  removal  method  the  employee 
uses.  Similar  performance-oriented 
language  is  also  being  added  to  the  Class 
m  training  provision.  By  stating  the 
training  requirement  in  performance- 
oriented  terms,  the  standard  gives  each 
employer  flexibility  in  designing  a 
training  course  suited  to  its  operadon 
while  assuring  that  each  employee 
receives  training  that  covers  all  of  the 
asbestos-related  tasks  that  employee 
performs. 

As  discussed  above,  all  training  must 
be  conducted  in  a  manner  that  is 
comprehensible  to  the  employee. 
Therefore,  any  written  or  electronic 
media  that  is  used  in  the  training  must 
be  presented  at  a  reading  level  that  is 
appropriate  for  the  workers  being 
trained,  and  the  employer  must  take 
reasonable  steps  to  assure  that 
employees  who  are  not  fluent  in  English 
understand  the  content  of  the  training. 
A  worker's  ability  to  obtain  a  timely 
response  to  questions  he  or  she  may 
have  about  the  content  of  the  training  is 
also  a  key  to  worker  comprehension. 
Accordingly,  while  a  training  course 
may  use  written  materials  and 
electronic  media  such  as  videotapes  or 
computer-based  training,  a 
knowledgeable  person  (such  as  a  person 
who  qualifies  as  a  "competent  person" 
for  the  particular  type  of  asbestos  work 
addressed  in  the  training)  must  be 
available  to  answer  questions  during  the 
training.  Modem  communication 
techniques  permit  effective  questioning 
of  a  person  who  is  not  physically 
present  in  the  room  where  the  training 
is  taking  place,  and  the  standards  do  not 
preclude  reliance  on  such  methods. 
However,  regardless  of  whether  an 
instructor  is  physically  present  during 
the  training,  the  employer  must  assure 
that  the  employees  have  a  full 
opportunity  to  have  questions  answered 
in  a  timely  manner. 

OSHA  has  received  several  inquiries 
about  the  training  required  for  a  person 
to  qualify  as  a  "competent  person"  for 
roof  removal  work.  Roof  removal  is 
Class  n  work,  and  paragraph  (o)(4)(i)  of 
the  construction  and  shipyard  standards 


generally  requires  a  Class  II  competent 
person  to  receive  a  40-hour  course  that 
meets  the  requirement  of  EPA's  Model 
Accreditation  Plan.  However,  paragraph 
(o)(4)(i)  also  permits  an  alternative 
course  that  is  certified  by  the  EPA  or  by 
a  state  and  is  equivalent  in  stringency, 
content,  and  length  to  the  EPA  Model 
Accreditation  Plan  course.  Various 
training  providers  have  developed 
"competent  person"  training  courses 
that  are  specifically  designed  to  train 
roof  removal  supervisors.  These  courses 
focus  on  roof  removal  work  rather  than 
asbestos  removal  methods  that  are  used 
in  indoor  work  and  therefore  require 
less  training  time  than  the  EPA  MAP 
course.  Because  these  courses  are 
shorter  than  the  40-hour  MAP  course, 
training  providers  that  have  developed 
such  courses  and  state  agencies  whose 
approval  has  been  sought  have  been 
imcertain  as  to  whether  roofing 
supervisors  trained  in  such  courses 
would  qualify  as  "competent  persons" 
under  the  OSHA  asbestos  standards. 

It  was  OSHA's  intent  to  assure  that  a 
competent  person  receives  full  and 
effective  training  in  the  type  of  asbestos 
jobs  that  the  person  supervises.  For 
routine  roof  removal  work,  where  the 
material  is  intact  prior  to  removal,  a 
well-designed  training  course  that  deals 
specifically  with  roof  removal  work  will 
effectively  train  competent  persons  to 
supervise  such  jobs.  However,  where 
roofing  material  has  deteriorated  to  the 
point  where  it  is  no  longer  "intact" 
within  the  meaning  of  the  standards, 
removal  of  the  material  can  result  in 
excessive  exposures,  and  the  job  should 
be  supervised  by  a  person  who  has  been 
trained  in  the  full  range  of  asbestos 
abatement  methods.  "Therefore,  OSHA 
has  interpreted  paragraph  (o)(4)(i)  to 
require  40-hour  training  for  competent 
persons  who  oversee  roof  removal  work 
when  the  material  being  removed  is 
non-intact  prior  to  removal.  For 
competent  persons  who  supervise 
removals  for  which  the  roofing  material 
is  intact  prior  to  removal,  state- 
approved  courses  of  shorter  than  40- 
hour  duration  are  permitted.  When  a 
powered  roof  cutter  is  used  to  remove 
built-up  roofing,  the  force  of  the  cutting 
blade  produces  dust  that  is  non-intact 
even  if  the  material  is  intact  to  begin 
writh.  However,  for  purpose  of  the 
competent  person  training  provision, 
this  would  not  be  considered  a  non- 
intact  removal  that  would  require  40- 
hour  training.  Only  if  the  material  has 
deteriorated  to  the  point  where  it  is  non- 
intact  prior  to  removal  is  40-hour 
training  required. 
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5.  Medical  Surveillance 

The  1994  construction  and  shipyard 
standards  required  medical  surveillance 
"for  all  employees  who  for  a  combined 
total  of  30  or  more  days  per  year  are 
engaged  in  Class  I,  II  and  III  woft-k  or  are 
exposed  at  or  above  the  permissible 
exposure  limit  or  excursion  limit."  The' 
agency's  intent  was  to  count  towards  the 
medical  surveillance  requirement  all  of 
the  days  in  which  an  employee 
performed  either  Class  I  or  Class  11  or 
Class  in  work  or,  regardless  of  the  type 
of  work  being  done,  was  exposed  over 
either  the  permissible  exposure  limit  or 
excursion  limit.  The  June  29.  1995 
corrections  notice  modified  this 
provision  to  require  medical 
surveillance  "for  all  employees  who  for 
a  combined  total  of  30  or  more  days  per 
vear  are  engaged  in  Class  I,  II  and  III 
work  or  are  exposed  at  or  above  the 
permissible  exjMJsure  limit  or  excursion 
limit  for  a  combined  30  days  or  more 
per  vear  "  The  addition  of  the  second 
rwfert^nce  to  30  days  or  more  per  year 
was  not  intended  to  change  the 
substantive  meaning  of  the  provision 
and  has  proven  to  be  confusing.  The 
provision  is  therefore  being  revised  to 
return  to  the  original  wording. 

The  June  29.  1995  corrections  notice 
also  provided  that  days  in  which  an 
employee  spends  less  than  one  hour 
performing  Class  II  or  III  work  and.  in 
doing  so,  fully  conforms  to  the  work 
practices  specified  in  the  standard,  need 
not  be  counted  towards  the  medical 
surveillance  requirement.  This 
provision  is  being  further  modified  to 
state  that  such  days  are  excluded  only 
if  the  material  being  removed  or 
disturbed  is  mtact.  Removal  or 
disturbance  of  non-intact  material 
presents  the  potential  for  considerable 
exposure  to  asbestos  fibers,  and  any  day 
in  which  such  work  takes  place  should 
count  towards  the  medical  surveillance 
requirement.  The  provision  is  also  being 
clarified  by  stating  that  the  one  hour 
time  period  includes  the  time  spent  on 
the  entire  removal  operation,  including 
cleanup. 

6.  One  Waste-Bag  Limitation  for  Class 
m  Work 

Class  III  work  includes  maintenance 
work  for  which  a  small  amoimt  of  ACM 
must  be  cut  away  to  access  mechanical 
or  structural  components  of  buildings. 
In  order  to  qualify  as  Class  ID  work 
(rather  than  Class  I  or  Class  II  work),  the 
amount  cut  away  must  be  less  than  the 
amount  that  can  be  contained  in  a 
standard-sized  glove  bag  or  waste  bag. 
Employers  may  not  circumvent  the 
requirements  for  Class  I  and  Class  II 
removals  by  overfilling  a  single  glove 


bag  or  waste  bag  and  treating  the  job  as 
Class  III.  Material  is  only  considered  to 
be  "contained"  if  the  glove  bag  or  waste 
bag  is  filled  to  the  point  where  it  can  be 
sealed  effectively  and  will  not  become 
opened  inadvertently  or  broken  during 
normal  handling.  To  faciUtate  secure 
closure  and  avoid  breakage,  it  is 
generally  proper  practice  to  fill  a  bag 
only  Va  to  V2  full. 

7.  Class  IV  Work 

As  OSHA  has  explained  previously, 
Class  rV  work  must  be  related  to  and  on 
the  site  of  a  construction  job  to  be 
regulated  by  the  Asbestos  Construction 
Standard,  29  CFR  1926.1101.  60  FR 
33974.  This  distinguishes  such  "clean- 
up" work  fi'om  housekeeping  which  is 
regulated  by  the  Asbestos  General 
Industry  Standard,  29  CFR  1910.1001, 
OSHA  further  wishes  to  clarify  thgt 
"clean-up"  performed  as  a  Class  IV 
activity  does  not  include  picking  up  and 
bagging  asbestos  debris/dust  during 
Class  I,  n,  or  m  work.  Class  I,  n,  and  III 
work  is  subject  t<j  the  requirement  in 
paragraph  (g)(l)(iii)  of  the  construction 
and  shipyard  standards  for  prompt 
clean-up  and  disposal  of  asbestos- 
containing  waste  and  debris.  Therefore, 
the  collection  and  bagging  of  dust  and 
debris  that  results  from  Class  I.  II.  or  III 
work  is  considered  a  part  of  that  class 
of  work  and  must  be  done  by  employees 
trained  to  do  such  work.  Class  IV 
activities  consist  of  clean-up  work  that 
takes  place  in  an  area  after  a  Class  I,  n. 
or  III  job  in  that  area  has  been 
completed.  Although  any  asbestos- 
containing  dust  and  debris  should  have 
been  removed  during  the  Class  I.  n,  or 
ni  job.  OSHA  recognizes  that  some 
residual  asbestos-containing  dust  or 
debris  may  be  present  after  the  Class  I. 
n,  or  in  job  (including  cleanup)  has 
been  completed.  The  Class  IV 
classification  imder  the  construction 
and  shipyard  standards  for  further 
cleanup  work  in  areas  where  Class  I,  n, 
or  ni  work  has  taken  place  means  that 
an  asbestos-trained  "competent  person" 
must  evaluate  the  work  before  it  is  done 
to  assure  that  it  should  not  be  classified 
under  another  category.  The  Class  IV 
classification  also  means  that  the 
employees  who  perform  the  work  must 
receive  sufficient  training  to  recognize 
the  presence  of  ACM,  understand  the 
hazards  associated  with  asbestos 
exposure,  and  know  the  appropriate 
work  practices  that  must  be  followed  to 
minimize  the  potential  for  asbestos 
exposure. 

List  of  Subjects  in  29  CFR  Part  1910, 
1915,  and  1926 

Asbestos,  Occupational  Safety  and 
Health. 


This  document  was  prepared  under 
the  direction  of  ioseph  .\  Dear. 
.Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b),  (8)(c),  aiid  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653.  655.  657);  Sec.  107,  Contract  Work 
Hours  and  Safety  Standard  Act 
(Construction  Safety  Ac1.  40  U.S.C.  333); 
Sec.  41,  Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941);  5 
U.S.C.  Sec  553;  and  29  CFR  Part  1911; 
29  CFR  Parts  1910.  1915  and  1926  are 
amended  as  set  forth  below 

Signed  at  Washington,  DC,  this  19th  day  of 
August.  1996.  • 

Joseph  A.  Dear, 

Assistant  Secretary  Occupational  Safety  and 
Health  Administration. 

OSHA  hereby  amends  29  CFR  Parts 
1910, 1915  and  1926  as  follows: 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authonty  citation  of  subpart  Z 
of  29  CFR  part  1910  continues  to  read 
as  follows: 

Authority:  Sees.  6,  8  Occupational  Safety 
and  Health  Act,  29  U.S.C.  655,  657:  SecrBtary 
of  Labors  Order  1 2-71  (36  FR  8754),  9-76 
(41  FR  25059).  9-83  (48  FR  35736]  or  1-90 
(55  FR  9033).  as  applicable;  and  29  CFR  part 

,  1911. 

'i 

All  of  subpart  Z  issued  imder  section 
6(b)  of  the  Occupational  Safety  and 
Health  Act,  except  those  substances 
which  have  exposure  hmits  listed  in 
Tables  Z-1,  Z-2  and  2^-3  of  29  CFR 
1910.1000.  The  latter  were  issued  under 
■'  section  6(a)  [29  U.S.C.  655(a)]. 

Section  1910.1000.  Tables  Zr-1,  Z-2 
and  Z-3  also  issued  under  5  U.S.C.  553. 
Section  1910.1000,  Tables  Z-1,  Z-2  and 
Z-3  not  issued  under  29  CFR  part  1911 
Except  for  the  arsenic  (organic 
compounds),  benzene,  and  cotton  dust 
listings. 

I  Section  1910.1001  also  issued  under 
section  107  of  Contract  Work  Hours  and 
Safety  Standards  .\ct.  40  U.S.C.  333. 

Section  1910.1002  not  issued  under 
29  U.S.C.  or  29  CFR  part  1911;  also 
issued  under  5  U.S.C.  653. 

Section  1910  1003  through,1910.1018 
also  issued  under  29  CFR  653'. 

Section  1910.1025  also  issued  under 
29  U.S.C.  653  and  5  U.S.C.  553. 

Section  1910.1028  also  issued  under 
29  U.S.C.  653. 

Section  1910.1030  also  issued  under 
29  U.S.C.  653. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Section  1910.1045  and  1910.1047  also 
issued  under  29  U.S.C.  653. 
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Section  1910.1048  also  issued  under 
29  U.S.C.  653. 

Sections  1910.1200, 1910.1499  and 
1910.1500  also  issued  under  5  U.S.C. 
553. 

Section  1910.1450  is  also  issued 
under  sec.  6(b),  8(c)  and  8(g)(2),  Pub.  L. 
91-596.  84  Stat.  1593. 1599, 1600;  29 
U.S.C.  655.  657. 

2.  In  §  1910.1001,  paragraph  (j)(3)(v)  is 
revised  to  read  as  follows: 

§1910.1001    Asbestos. 
•         •        *         *         • 

(j)  *   •  • 

(3)*   *  * 
.   (v)  At  the  entrance  to  mechanical 
rooms/areas  in  which  employees 
reasonably  can  be  expected  to  enter  and 
which  contain  ACM  and/or  PACM.  the 
building  owner  shall  post  signs  which 
identify  the  material  which  is  present, 
its  location,  and  appropriate  work 
practices  which,  if  followed,  will  ensure 
that  ACM  and/or  PACM  will  not  be 
disturbed.  The  employer  shall  ensure,  to 
the  extent  feasible,  that  employees  who 
come  in  contact  with  these  signs  can 
comprehend  them.  Means  to  ensure 
employee  comprehension  may  include 
the  use  of  foreign  languages, 
pictographs,  graphics,  and  awareness 
training. 


PART  1915— [AMENDED] 

1.  The  authority  citation  of  29  CFR 
part  1915  continues  to  read  as  follows: 

Authority:  Sec.  41 ,  Longshore  and  Harbor 
Workers  Compensation  Act  (33  U.S.C.  941); 
sees.  4, 6,  8,  c5ccupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657);  sec.  4 
of  the  Administrative  Procedure  Act  (5  U.S.C. 
553);  Secretary  of  Labor's  Order  No.  12-71 
(36  FR  8754),  8-76  (41  FR  35736)  or  1-90  (55 
FR  9033),  as  applicable;  29  CFR  part  1911. 

2.  In  §  1915.1001,  paragraph  (h)(2)(iii) 
is  revised  to  read  as  follows: 

§1915  IOC     Ast>estos. 


(h)«  •  * 

(2)*   •  • 

(iii)(A)  The  employer  shall  provide  a 
ti^t  fitting  powered,  air-purifying 
respirator  in  lieu  of  any  negative- 
pressure  respirator  specified  in  Table  1 
whenever: 

(1)  an  employee  chooses  to  use  this 
type  of  respirator;  and 

(2)  this  respirator  will  provide 
adequate  protection  to  the  employee. 

(B)  The  employer  shall  inform  any 
employee  required  to  wear  a  respirator 
under  this  paragraph  that  the  employee 
may  require  the  employer  to  provide  a 
powered,  air-purifying  respirator  in  lieu 
of  a  negative  pressure  respirator. 


Table  i  •   •   • 

•        •        *        * 

3.  In  §  1915.1001.  paragraph  (k)(6)  is 
revised  to  read  as  follows: 

*  *        •        •        • 

(6)  At  the  entrsmce  to  mechanical 
rooms/areas  in  which  employees 
reasonably  can  be  expected  to  enter  and 
which  contain  ACM  and/or  PACM,  the 
building/vessel  owner  shall  post  signs 
which  identify  the  material  which  is 
present,  its  location,  and  appropriate 
work  practices  which,  if  followed,  will 
ensure  that  ACM  and/or  PACM  will  not 
be  disturbed.  The  employer  shall 
ensure,  to  the  extent  feasible,  that 
employees  who  come  in  contact  with 
these  signs  can  comprehend  them. 
Means  to  ensure  employee 
comprehension  may  include  the  use  of 
foreign  languages,  pictographs,  graphics, 
and  awareness  training. 

*  »        *        •        * 

4.  In  §  1915.1001.  paragraph  (k)(8)(vii) 
is  revised  to  read  as  follows: 

*  •        *        •        • 

(k)  *  •  • 

(8)*   •   • 

(vii)  When  a  building/vessel  owner  or 
employer  identifies  previously  installed 
PACM  and/or  ACM,  labels  or  signs  shall 
be  affixed  or  posted  so  that  employees 
will  be  notified  of  what  materials 
contain  PACM  and/or  ACM.  The 
employer  shall  attach  such  labels  in 
areas  where  they  will  clearly  be  noticed 
by  employees  who  are  likely  to  be 
exposed,  such  as  at  the  entrance  to 
mechanical  room/areas.  Signs  required 
by  paragraph  (k)(6)  of  this  section  may 
be  posted  in  lieu  of  labels  so  long  as 
they  contain  information  required  for 
labelling.  The  employer  shall  ensure,  to 
the  extent  feasible,  that  employees  who 
come  in  contact  with  these  signs  or 
labels  can  comprehend  them.  Means  to 
ensure  employee  comprehension  may 
include  the  use  of  foreign  languages, 
pictographs,  graphics,  and  awareness 
training. 
***** 

5.  In  §  1915.1001.  paragraphs 
(k)(9)(iii),  (k)(9)(iv),  and  (k)(9)(v)  are 
revised  to  read  as  follows: 

***** 

(k)*  *  * 

(9)*   *   • 

(iii)  Training  for  Class  I  operations 
and  for  Class  II  operations  that  require 
the  use  of  critical  barriers  (or  equivalent 
isolation  methods)  and/or  negative 
pressure  enclosures  under  this  section 
shall  be  the  equivalent  in  curriculum, 
training  method  and  length  to  the  EPA 
Model  Accreditation  Plan  (MAP) 
asbestos  abatement  workers  training  (40 
CFR  part  763,  subpart  E,  appendix  C). 


(iv)  Training  for  other  Class  n  work. 

(A)  For  work  with  asbestos  containing 
roofing  materials,  flooring  materials, 
siding  materials,  ceiling  tiles,  or  transite 
panels,  training  shall  include  at  a 
minimum  all  the  elements  included  in 
paragraph  (k)(9)(viii)  of  this  section  and 
in  addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  that  category.  Such 
course  shall  include  "hands-on" 
training  and  shall  take  at  least  8  hours. 

(B)  An  employee  who  works  with 
more  than  one  of  the  categories  of 
material  specified  in  paragraph 
(k)(9)(iv)(A)  of  this  section  shall  receive 
training  in  the  work  practices  appUcable 
to  each  category  of  material  that  the 
employee  removes  and  each  removal 
method  that  the  employee  uses. 

(C)  For  Class  n  operations  not 
involving  the  categories  of  material 
specified  in  paragraph  (k)(9)(iv)(A)  of 
this  section,  training  shall  be  provided 
which  shall  include  at  a  minimum  all 
the  elements  included  in  paragraph 
(k)(9)(viii)  of  this  section  and  in 
addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  the  category  of 
material  being  removed,  and  shall 
include  "hands-on"  training  in  the  work 
practices  applicable  to  each  category  of 
material  that  the  employee  removes  and 
each  removal  method  that  the  employee 
uses. 

(v)  Training  for  Class  III  employees 
shall  be  consistent  with  EPA 
requirements  for  training  of  local 
education  agency  maintenance  and 
custodial  staff  as  set  forth  at  40  CFR 
763.92(a)(2).  Such  a  course  shall  also 
include  "hands-on"  training  and  shall 
take  at  least  16  hours.  Exception:  For 
Class  in  operations  for  which  the 
competent  person  determines  that  the 
EPA  curriculum  does  not  adequately 
cover  the  training  needed  to  perform 
that  activity,  training  shall  include  as  a 
minimum  all  the  elements  included  in 
paragraph  (k)(9)(viii)  of  this  section  and 
in  addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  that  activity,  and 
shall  include  "hands-on"  training  in  the 
work  practices  applicable  to  each 
category  of  material  that  the  employee 
disturbs. 
***** 

6.  In  §1^15.1001,  paragraph 
(m)(l)(i)(A)  is  revised  to  read  as  follows: 


(m)* 
(1)' 
(«• 
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(A)  The  employer  shall  institute  a 
medical  surveillance  program  for  all 
employees  who  for  a  combined  total  of 
30  or  more  days  per  year  are  engaged  in 
Class  I,  II  and  III  work  or  are  exposed 
at  or  above  a  permissible  exposure  limit. 
For  purposes  of  this  paragraph,  any  day 
in  which  a  worker  engages  in  Class  II  or 
Class  III  operations  or  a  combination 
thereof  on  intact  material  for  one  hour 
or  less  (taking  into  account  the  entire 
time  spent  on  the  removal  operation, 
including  cleanup)  and,  whUe  doing  so, 
adheres  fully  to  the  work  practices 
specified  in  this  standard,  shall  not  be 
counted 


UMI 


PART  1926— [AMENDED] 

1.  The  authonty  citation  of  subpart  Z 
of  29  CFR  part  1926  continues  to  read 
as  follows: 

Authority:  Sections  6  and  8,  Occupational 
Safety  and  Health  Act,  29  U.S.C.  655,  657; 
Secretary  of  Labor's  Orders  Nos.  12-71  (36 
FR  8754).  8-76  (41  FR  25059),  9-63  (48  PR 
35736)  or  1-90  (55  FR  9033)  as  applicable: 
and  29  CFR  part  1911. 

Section  1926.1102  not  issued  under 
29  use  655  or  29  CFR  part  1911;  also 
issued  under  5  U.S.C.  653. 

Section  1926.1103  through  1926.1118 
also  issued  under  29  U.S.C.  6653. 

Section  1926.1128  also  issued  under 
29  U.S.C.  653. 

Section  1926.1145  and  1926.1147  also 
issued  imder  29  U.S.C.  653. 

Section  1926.1148  also  issued  imder 
29  U.S.C.  653. 

2.  In  §  1926.1101.  paragraph  (h)(2)(iii) 
is  revised  to  read  as  follows: 

§1926.1101     Astiestos, 
•         •         .         .         , 

(h)»  *  * 

(2)*  •  • 

(iii)(A)  The  employer  shall  provide  a 
tight  fitting  powered,  air-purifying 
respirator  in  lieu  of  any  negative- 
pressure  respirator  specified  in  Table  1 
whenever: 

(1)  An  employee  chooses  to  use  this 
type  of  respirator:  and 

(2)  This  respirator  will  provide 
adequate  protection  to  the  employee. 

(B)  The  employer  shall  inform  any 
employee  required  to  wear  a  respirator 
under  this  paragraph  that  the  employee 
may  require  the  employer  to  provide  a 
powered,  air-purifying  respirator  in  lieu 
of  a  negative  pressure  respirator. 

Table  1  *   *   *  ^ 


3.  In  §  1926.1101.  paragraph  (k)(6)  is 
revised  to  read  as  follows: 

•         •        •        »        » 

(k)«  *  • 


(6)  At  the  entrance  to  mechanical 
rooms/areas  in  which  employees 
reasonably  can  be  expected  to  enter  and 
which  contain  ACM  and/or  PACM,  the 
building  owner  shall  post  signs  which 
identify  the  material  which  is  present, 
its  location,  and  appropriate  work 
practices  which,  if  followed,  will  ensure 
that  ACM  and/or  PACM  will  not  be 
disturbed.  The  employer  shall  ensure,  to 
the  extent  feasible,  that  employees  who 
come  in  contact  with  these  signs  can 
comprehend  them.  Means  to  ensure 
employee  comprehension  may  include 
the  use  of  foreign  languages, 
pictographs,  graphics,  and  awareness 
training. 

•  *        •        •        * 

4.  In  §  1926.1101,  paragraph  (k)(8)(vii) 
is  revised  to  read  as  folfows: 

•  •        •        •        • 

(k)  *   *  • 

(8)*   •  • 

(vii)  When  a  building  owner  or 
employer  identifies  previously  installed 
PACM  and/or  ACM,  labels  or  signs  shall 
be  affixed  or  posted  so  that  employees 
will  be  notified  of  what  materials 
contain  PACM  and/or  ACM.  The 
employer  shall  attach  such  labels  in 
areas  where  they  will  clearly  be  noticed 
by  employees  who  are  likely  to  be 
exposed,  such  as  at  the  entrance  to 
mechanical  room/areas.  Signs  required 
by  paragraph  (k)(6)  of  this  section  may 
be  posted  in  Ueu  of  labels  so  long  as 
they  contain  information  required  for 
labelling.  The  employer  shall  ensure,  to 
the  extent  feasible,  that  employees  who 
come  in  contact  with  these  signs  or 
labels  can  comprehend  them.  Means  to 
ensure  employee  comprehension  may 
include  the  use  of  foreign  languages, 
pictographs,  graphics,  and  awareness 
training. 
***** 

5.  In  §  1926.1101,  paragraphs 
(k)(9)(iii),  {k)(9)(iv),  and  (k)(9)(v)  are 
revised  to  read  as  follows: 

*        *        *        *        * 

(k)  *  *  * 

(9)*    *   *  ^ 

(iii)  Training  for  Class  I  operations 
and  for  Class  11  operations  that  require 
the  use  of  critical  barriers  (or  equivalent 
isolation  methods)  and/or  negative 
pressure  enclosures  under  this  section 
shall  be  the  equivalent  in  curriculum, 
training  method  and  length  to  the  EPA 
Model  Accreditation  Plan  (MAP) 
asbestos  abatement  workers  training  (40 
CFR  Part  763,  subpart  E,  appendix  C). 

(iv)  Trainine  for  other  Class  II  work. 

(A)  For  work  with  asbestos  containing 
roofing  materials,  flooring  materials, 
siding  materials,  ceiling  tiles,  or  transite 
panels,  training  shall  include  at  a 
minimum  all  the  elements  included  in 


paragraph  fkj{9)(viii)  of  this  section  and 
in  addition,  the  specific  work  practices 
and  engineenng  controls  set  forth  in 
paragraph  igj  of  this  section  which 
specifically  relate  to  that  category.  Such 
course  shall  include  "hands-on"' 
training  and  shall  take  at  least  8  hours. 

(B)  An  employee  who  works  with 
more  than  one  of  the  categories  of 
material  specified  m  paragraph 
(k)(9)(iv)(A)  of  tliis  section  shall  receive 
training  in  the  work  practices  applicable 
to  each  category  of  material  that  the 
employee  removes  and  each  removal 
method  that  the  employee  uses. 

(C)  For  Class  II  operations  not 
involving  the  categories  of  material 
specified  in  paragraph  (kj(9)(iv)(A)  of 
this  section,  training  shall  be  provided 
which  shall  include  at  a  minimum  all 
the  elements  included  m  paragraph 
(k)(9)(viii)  of  this  section  and  in 
addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  the  categorv  of 
material  being  removed,  and  shall 
include  "hands-on"  training  in  the  work 
practices  applicable  to  each  category  of 
material  that  the  employee  removes  and 
each  removal  method  that  the  employee 
uses. 

(v)  Training  for  Class  III  employees 
shall  be  consistent  with  EPA 
requirements  for  training  of  local 
education  agency  maintenance  and 
custodial  staff  as  set  forth  at  40  CFR 
763.92(a)(2).  Such  a  course  shall  also 
include  "hands-on"  training  and  shall 
take  at  least  16  hours.  Exception:  For 
Class  III  operations  for  which  the 
competent  person  determines  that  the 
EPA  curriculum  does  not  adequately 
cover  the  training  needed  to  perform 
that  activity,  training  shall  include  as  a 
minimum  all  the  elements  included  in 
paragraph  (k)(9)(viii)  of  this  section  and 
in  addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  that  activity,  and 
shall  include  "hands-on"  training  in  the 
work  practices  appBcable  to  each 
category  of  material  that  the  employee 
disturbs. 
***** 

6.  In  §  1926.1101,  paragraph 
(m)(l)(i)(A)  is  revised  to  read  as  follows: 

***** 

(m)  *  •  * 

(D*  *  * 

(i)*  *  * 

(A)  The  employer  shall  institute  a 
medical  surveillance  program  for  all 
employees  who  for  a  combined  total  of 
30  or  more  days  per  year  are  engaged  in 
Class  1,  II  and  in  work  or  are  exposed 
at  or  above  a  permissible  exposure  limit. 
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For  purposes  of  this  paragraph,  any  day 
in  which  a  worker  engages  in  Class  II  or 
Class  III  operations  or  a  combination 
thereof  on  intact  material  for  one  hour 
or  less  (taking  into  account  the  entire 
time  spent  on  the  removal  operation, 
including  clesuiup)  and,  while  doing  so, 
adheres  fully  to  the  work  practices 
specified  in  this  standard,  shall  not  be 
counted, 

[FR  Doc,  96-21519  Filed  8-22-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Chapter  V 

Blocked  Persons.  Specially  Designated 
Nationals.  Specially  Designated 
Terrorists,  Specially  Designated 
Narcotics  Traffickers,  and  Blocked 
Vessels;  Correction  and  Removal  of 
Entry 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Correction  and  amendment  of 
final  rule. 

summary:  On  June  26, 1996,  the  Office 
of  Foreign  Assets  Control  published  a 
final  rule  to  create  three  new 
appendices  to  31  CFR  chapter  V  that 
contain  lists  of  individuals  and  entities 
determined  to  be  blocked  persons, 
specially  designated  nationals,  specially 
designated  terrorists,  specially 
designated  narcotics  traffickers,  and 
blocked  vessels.  This  document  corrects 
a  typographical  error  in  that  rule,  and 
removes  the  entries  for  an  entity  no 
longer  deemed  to  be  a  specially 
designated  national  of  North  Korea. 
EFFECTIVE  DATE:  August  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  20220,  Tel.:202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1, 
ASCn,  and  Adobe  Acrobat""^  readable 
(*.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page).  Tehiet,  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 


document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business,  Trade 
and  Labor  MaU"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http :/ www.ustreas.gov/treasury/ 
services/fac/fac.html,  or  in  fax  form 
through  the  Office's  24-^our  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
touch  tone  telephone. 

Background 

The  three  appendices  appearing  at  the 
end  of  chapter  V.  31  CFR,  containing  the 
names  of  individuals  and  entities 
determined  by  the  Director,  Office  of 
Foreign  Assets  Control,  to  be  blocked 
persons,  specially  designated  nationals, 
specially  designated  terrorists,  si>ecially 
designated  narcotics  traffickers,  and 
blocked  vessels,  consolidate  existing 
lists  previously  issued  under  the  various 
economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control.  (61  FR  32936.  June  26, 
1996)  This  rule  is  being  issued  to  correct 
a  typographical  error  to  the  "Cedula 
No."  (the  Colombian  equivalent  to  a 
social  security  number)  contained  in  the 
identifying  information  in  Appendices 
A  and  B  for  a  designated  narcotics 
trafficker.  "VILLEGAS  ARL\S.  Maria 
Deisy."  Cedula  No.  "31200371"  is 
corrected  to  read  "31200871."  This  rule 
is  also  being  issued  to  remove  the  entry 
"National  General  Insurance  Company 
Ltd."  from  Appendices  A  and  B,  since 
the  Office  of  Foreign  Assets  Control  has 
determined  that  this  entity  is  no  longer 
a  specially  designated  national  of  North 
Korea.  Accordingly,  all  transactions  by 
persons  subject  to  the  jurisdiction  of  the 
United  States  in  which  National  General 
Insurance  Company  Ltd.  has  an  interest 
are  authorized. 

Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  requiring  notice  of  proposed 
rulemaking,  opportunity  for  pubUc 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 


not  apply.  Wherever  possible,  however, 
it  is  the  practice  of  the  Office  of  Foreign 
Assets  Control  to  receive  written 
submissions  or  hold  informal 
consultations  with  interested  parties 
concerning  any  rule  or  other  public 
document. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  50 
U.S.C.  1701-1706;  50  U.S.C.  1601-1641; 
3  U.S.C.  301;  E.O.  12978,  60  FR  54579 
(October  24, 1995),  with  respect  to  the 
SDNT  entries,  and  50  U.S.C.  App,  1-44; 
E.O.  9193.  7  FR  5205.  3  CFR.  1938-1943 
Comp..  p.  1174;  E.O,  9989. 13  FR  4891. 
3  CFR.  1943-1948  Comp,,  p,  748,  vrith 
respect  to  the  North  Korean  entries; 
Appendices  A  and  B  to  Chapter  V  of  31 
CFR  are  amended  as  set  forth  below: 

1.  Appendix  A  to  Chapter  V  of  31  CFR 
is  amended  by  correcting  the  Cedula  No. 
"31200371"  under  the  name 
"VILLEGAS  ARL\S.  Maria  Deisy."  to 
read  "31200871"  and  removing  the 
entry  "National  General  Insurance  Co. 
Ltd.". 

2.  Appendix  B  to  chapter  V  of  31  CFR 
is  amended  by  under  the  heading 
"Colombia,"  correcting  the  Cedula  No. 
"31200371"  under  the  name 
"VILLEGAS  ARL\S.  Maria  Deisy,"  to 
read  "31200871"  and  under  the  heading 
"United  Arab  Emirates,"  removing  the 
entry  "National  General  Insurance  Co. 
Ltd.". 

Dated:  August  8,.  1996. 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  August  9, 1996. 
James  E.  Johnson, 
Assistant  Secretary  (Enforcement). 
[FR  Doc.  96-21471  Filed  8-22-96;  8:45  am) 

BiLUNQ  CODE  481&-2S-F 


31  CFR  Pa-^s  SOC,  5^5   535  550,  560, 
and  575 

Foreign  Assets  Control  Regulations, 
Cuban  Assets  Control  Regulations. 
Iranian  Assets  Cortro'  Regjiations. 
LIbyar  Sanctions  Regulations,  Iranian 

Transactions  Reguiaticns,  Iraqi 
Sanctions  Regulations 
Implementation  o*  Sectic  'u'  :■''  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  This  final  rule  amends  the 
Foreign  Assets  Control  Regulations, 
Cuban  Assets  Control  Regulations, 
Iranian  Assets  Control  Regulations, 
Libyan  Sanctions  Regulations,  Iranian 
Transactions  Regulations,  and  Iraqi 
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Sanctions  Regulations  (the 
"Regulations")  to  implement  section 
321  of  the  Antiterronsm  and  Effective 
Death  Penalty  Act  of  1996,  by  adding 
the  Act  as  authority  for  the  Regulations 
and  advising  the  pubUc  of  the  criminal 
penalties  imposed  for  violations. 

EFFECTIVE  DATE:  12:01  a.m.  EDT.  August 

12.  1906 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220;  tel.:  202/622- 

2520 

SUPPLEMENTARY  INFORMATION: 
Electronic  and  Facsunile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register  By  modem,  dial  202/ 
5 12-1387  and  tvpe '7GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  dovmloading 
without  charge  in  WordPerfect  5.1, 
.•\SCII.  and  .Adobe  Acrobafrw  readable 
(*  PDF)  formats,  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Telnet,  or  FTP 
protocol  IS  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasurv's  Electronic 
Librarv  ('TEL")  in  the  "Business,  Trade 
and  LiiboT  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192  239  93.3);  Worid  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp  fedworld.gov  (192.239.92.205). 
.Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office  s  Internet  Home  Page: 
http   /www  ustreas.gov/treasury/ 
services/ fac.  fac.html,  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
touch  tone  telephone. 

Background 

On  April  24.  1996.  President  Clinton 
signed  into  law  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996, 
Pub.  L.  104-132.  110  Stat.  1214-1319 
(the  "Act")  Section  321  of  that  Act  (18 
use.  2332d)  makes  it  a  criminal 
offense  for  United  States  persons,  except 
as  provided  in  regulations  issued  by  the 
Secretary  of  the  Treasury  in 
consultation  with  the  Secretary  of  State, 
to  engage  in  financial  transactions  with 
the  governments  of  countries  designated 
under  section  6(jJ  of  the  Export 


Administration  Act  (50  U.S.C.  .App 
2405)  as  supporting  international 
terrorism.  U.S.  persons  who  engage  in 
such  transactions  shall  be  fined  under 
title  18,  United  States  Code,  or 
imprisoned  for  up  to  10  years,  or  both. 
This  final  rule  amends  the  Regulations 
to  add  the  Act  as  an  authority  for  the 
Regulations,  and  to  indicate  the 
penalties  imposed  for  violations  of  the 
Act.  No  other  change  to  the  Regulations 
is  made.  A  separate  rule  adding  the 
TeiTorism  List  Governments  Sanctions 
Regulations  to  implement  section  321  of 
the  Act  with  respect  to  financial 
transactions  of  U.S.  persons  with  the 
governments  of  other  countries 
designated  under  section  6(j)  is  being 
published  simultaneously  in  the 
Federal  Register. 

Since  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Ch-der 
12886  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  requiring  notice  of  proposed 
rulemaking,  opportunity  for  pubfic 
participation,  and  delay  in  effective 
date,  are  inappUcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
FlexibihtyAct  (5  U.S.C.  601-612)  does 
not  apply. 

This  rule  contains  no  collection  of 
information. 

List  of  Subjects 


31  CFR  Part  500  ^ 

Administrative  practice  and 
procedure.  Banks,  banking.  Blocking  of 
assets,  Cambodia,  Exports,  Fines  and 
penalties.  Finance,  Foreign  claims, 
Foreign  investment  in  the  United  States, 
Foreign  trade.  Imports,  Information  and 
informational  materials.  International 
organizations.  North  Korea, 
PubUcations,  Reporting  and 
recordkeeping  requirements.  Securities, 
Services,  Specially  designated  nationals, 
Travel  restrictions,  Trusts  and  estates, 
Vietnam. 

31  CFR  Part  515 

Administrative  practice  and 
procedure.  Air  carriers,  Banks,  banking. 
Blocking  of  assets,  Cuba,  Currency, 
Estates,  Exports,  Fines  and  penalties. 
Foreign  investment  in  the  United  States, 
Foreign  trade.  Imports,  Informational 
materials,  PubUcations,  Reporting  and 
recordkeeping  requirements,  Securities, 
Shipping,  Specially  designated 
nationals,  Travel  restrictions,  Trusts  and 
trustees.  Vessels. 

31  CFR  Part  535 

Administrative  practice  and 
procedure,  Banks,  banking,  Blocking  of 
assets,  Currency,  Foreign  investment  in 


the  United  States,  han,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Securities. 

31  CFR  Part  550 

Administrative  practice  and 
procedure.  Banks,  banking.  Blocking  of 
assets,  Exports.  Foreign  investment. 
Foreign  trade,  Government  of  Libya, 
Imports.  Libya,  Loans,  penalties,  . 
Reporting  and  recordkeeping 
requirements.  Securities.  Services, 
Specially  designated  nationals.  Travel 
restrictions. 

31  CFR  Part  560 

Administrative  practice  and 
procedure.  Agriculture  commodities, 
Banking  and  finance,  Exports,  Foreign 
trade.  Imports,  Information. 
Investments,  Iran,  Loans.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Services,  Specially 
designated  nationals.  Transportation. 

31  CFR  Part  575 

Administrative  practice  and 
procedure,  Banks,  banking.  Blocking  of 
assets.  Exports,  Foreign  trade, 
Humanitarian  aid.  Imports,  Iraq,  Oil 
imports.  Penalties.  Petroleum. 
Petroleum  products,  Reporting  and 
recordkeeping  requirements,  Specially 
designated  nationals.  Travel  restrictions. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  chapter  V  is  amended 
as  follows: 

PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
is  revised  to  read  as  follows: 

Authority:  50  L  S.C  App   1-44;  Pub.  L 
lCW-132.  no  Stat.  1214.  1254  (18  U.S.C. 
2332d);  E.O.  9193,  7  PR  5205,  3  CFR,  1938- 
1943  Comp.,  p.  1174;  E.O.  9989,  13  FR  4891, 
3  CFR,  1943-1948  Comp..  p.  748. 

Subpart  G — Penalties 

2.  Section  500.701  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  500.701     Penalties. 

***** 

(c)  Attention  is  directed  to  18  U.S.C. 
2332d,  as  added  by  Pubhc  Law  104- 
132.  section  321,  which  provides  that, 
except  as  provided  in  regulations  issued 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
a  U.S.  person,  knowing  or  having 
reasonable  cause  to  know  that  a  country 
is  designated  under  section  6(jJ  of  the 
Export  Administration  Act,  50  U.S.C. 
App.  2405,  as  a  country  supporting 
international  terrorism,  engages  in  a 
financial  transaction  with  the 
government  of  that  country,  shall  be 
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fined  under  title  18,  United  States  Code, 
or  imprisoned  for  not  more  than  10 
years,  or  both. 

PART  515— CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  22  U.S.C. 
6001-6010;  22  U.S.C  2370(a);  Pub.  L.  104- 
114,  106  Stat.  785  (22  U.S.C.  6021-6091); 
Pub.  L.  104-132, 110  Stat.  1214, 1254  (18 
U.S.C  2332d);  Proc.  3447,  27  FR  1085,  3 
CFR,  1959-1963  Comp.,  p.  157;  E.G.  9193,  7 
FR  5205,  3  CFR,  1938-1943  Comp.,  p.  1147; 
E.G.  9989, 13  FR  4891,  3  CFR,  1943-1948 
Comp.,  p.  748;  E.O.  12854,  58  FR  36587,  3 
CFR,  1993  Comp.,  p.  614. 

Subpart  G— Penalties 

2.  Section  515.701  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§515  701     Penalties 

(e)  Attention  is  directed  to  18  U.S.C. 
2332d,  as  added  by  Pubhc  Law  104- 
132,  section  321,  which  provides  that, 
except  as  provided  in  regulations  issued 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
a  U.S.  person,  knowing  or  having 
reasonable  cause  to  know  that  a  countr\ 
is  designated  under  section  6(j)  of  the 
Export  Administration  Act,  50  U.S.C. 
App.  2405,  as  a  country  supporting 
international  terrorism,  engages  in  a 
financial  transaction  with  the 
government  of  that  country,  shall  be 
fined  under  title  18,  United  States  Code, 
or  imprisoned  for  not  more  than  10 
years,  or  both. 

PART  535— IRANIAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  535 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706;  Pub.  L. 
104-132,  110  Stat.  1214,  1254  (18  U.S.C. 
2332d);  E.G.  12710,  44  FR  65729,  3  CFR, 
1979  Comp.,  p.  457;  E.G.  12205,  45  FR  24099, 
3  CFR,  1980  Comp..  p.  248;  E.G.  12211,  45 
FR  26685,  3  CFR,  1980  Comp.,  p.  253;  E.G. 
12276,  46  FR  7913,  3  CFR,  1981  Comp.,  p. 
104;  E.G.  12279,  46  FR  7919,  3  CFR,  1981 
Comp.,  p.  109;  E.G.  12280,  46  FR  7921,  3 
CFR,  1981  Comp.,  p.  110;  E.G.  12281,  46  FR 
7923,  3  CFR,  1981  Comp.,  p.  112;  E.G.  12282, 
46  FR  7925,  3  CFR,  1981  Comp.,  p.  113;  E.G. 
12282,  46  FR  7927,  3  CFR,  1981  Comp.,  p. 
113;  E.G.  12283,  46  FR  7927,  3  CFR,  1981 
Comp.,  p.  114;  and  E.G.  12294,  46  FR  14111, 
3  CFR,  1981  Comp.,  p.  139. 

Subpart  G— Penalties 

2.  Section  535.701  is  amended  by 
adding  paragraph  (c)  to  read  as  foUorws: 

§  535.701     Penairtes 


(c)  Attention  is  directed  to  18  U.S.C. 
2332d,  as  added  by  Pubhc  Law  104- 
132,  section  321,  which  provides  that, 
except  as  provided  in  regulations  issued 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
a  U.S.  person,  knowing  or  having 
reasonable  cause  to  know  that  a  country 
is  designated  under  section  6(j)  of  the 
Export  Administration  Act,  50  U.S.C. 
App.  2405,  as  a  country  supporting 
international  terrorism,  engages  in  a 
financial  transaction  with  the 
government  of  that  coimtry,  shall  be 
fined  under  title  18,  United  States  Code, 
or  imprisoned  for  not  more  than  10 
years,  or  both 

PART  550— LIBYAN  SANC'tONS 
REGULATIONS 

1.  The  authority  citation  for  part  550 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C  1701-1706;  50  U.S.C. 
1601-1651:22  U.S.C.  287c;  49  U.S.C.  App. 
1514;  22  U.S.C.  2349aa-8  and  2349aa-9;  Pub. 
L.  104-132,  110  Stat.  1214, 1254  (18  U.S.C. 
2332d);  3  U.S.C.  301;  E.G.  12543,  51  FR  875, 
3  CFR,  1986  Comp.,  p.  181;  E.G.  12544,  51 
FR  1235,  3  CFR,  1986  Comp.,  p.  183;  E.G. 
12801,  57  FR  14319.  3  CFR,  1992  Comp..  p. 
294. 

Subpart  G — Penalties 

2.  Section  550.701  is  amended  by 
redesignating  the  existing  paragraph  (c) 
as  (d]  and  adding  paragraph  (c)  to  read 
as  follows: 

§550^0"     Penalties. 
***** 

(c)  Attention  is  directed  to  18  U.S.C. 
2332d.  as  added  by  PubUc  Law  104- 
132,  section  321,  which  provides  that, 
except  as  provided  in  regulations  issued 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
a  U.S.  person,  knowing  or  having 
reasonable  cause  to  know  that  a  country 
is  designated  under  section  6(j)  of  the 
Export  Administration  Act,  50  U.S.C. 
App.  2405,  as  a  country  supporting 
international  terrorism,  engages  in  a 
financial  transaction  with  the 
govenament  of  that  country,  shall  be 
fined  under  title  18,  United  States  Code, 
or  imprisoned  for  not  more  than  10 
years,  or  both 

PART  560— IRANIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  560 
is  revised  to  read  as  follows; 

Authority:  50  U.S.C.  1701-1706;  50  U.S.C. 
1601-1651;  22  U.S.C.  2349aa-9;  Pub.  L.  104- 
132, 110  Stat.  1214, 1254  (18  U.S.C.  2332d); 
3  U.S.C.  301;  E.G.  12613,  52  FR  41940,  3 
CFR,  1987  Comp..  p.  256;  E.G.  12957,  60  FR 
14615,  3  CFR  1995  Comp.,  p.  332;  E.G. 


12959,  60  FR  24757,  3  CFR  1995  Comp..  p. 
356. 

Subpart  G— Fenaiues 

2.  Section  560.701  is  amended  by 
adding  para^aph  (e)  to  read  as  follows: 

$560,701     i^enaiuefe 

*         •         •  •         * 

(e)  Attention  is  directed  to  18  U.S.C. 
2332d,  as  added  by  PubUc  Law  104- 
132,  section  321,  which  provides  that, 
except  as  provided  in  regulations  issued 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
a  U.S.  person,  knowing  or  having 
reasonable  cause  to  know  that  a  country 
is  designated  under  section  6(j)  of  the 
Export  Administration  Act,  50  U.S.C. 
App.  2405,  as  a  coimtry  supporting 
international  terrorism,  engages  in  a 
financial  transaction  with  the 
government  of  that  coimtry,  shall  be 
fined  under  title  18,  United  States  Code, 
or  imprisoned  for  not  more  than  10 
years,  or  both. 


PART576---<RAOi 
RFGULA-^tONS 


SAN( 


dn; 


1.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706;  50  U.S.C. 
1601-1651;  22  U.S.C.  287c;  Pub.  L.  101-513, 
104  Stat.  2047-55  (50  U.S.C.  1701  Note);  Pub. 
L.  104-132,  110  Stat.  1214,  1254  (18  U.S.C 
2332d);  3  U.S.C.  301;  E.G.  12722,  55  FR 
31803,  3  CFR,  1990  Comp.,  p.  294;  EG. 
12724,  55  FR  33089,  3  CFR,  1992  Comp.,  p. 
317. 

S '..  D  pa  "-^  'S  -  -  P  €^  n  a  1 1 '  es 

2.  Section  575.701  is  amended  by 
redesi^ating  the  existing  paragraph  (d) 
as  (e)  and  adding  paragraph  (d)  to  read 
as  follows: 

§575.701    Penalties. 

*         *         «         «         * 

(d)  Attention  is  directed  to  18  U.S.C. 
2332d,  as  added  by  PubUc  Law  104- 
132,  section  321,  which  provides  that, 
except  as  provided  in  regulations  issued 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
a  U.S.  person,  knowing  or  having 
reasonable  cause  to  know  that  a  country 
is  designated  under  section  6(j)  of  the 
Export  Administration  Act,  50  U.S.C. 
App.  2405,  as  a  country  supporting 
international  terrorism,  engages  in  a 
financial  transaction  with  the 
govermnent  of  that  country,  shall  be 
fined  under  title  18.  United  States  Code, 
or  imprisoned  for  not  more  than  10 
years,  or  both. 
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Dated:  August  16.  1996. 

Loren  L.  Dotim, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  August  20.  1996. 
Tames  E.  Johnson, 
Assistant  Secretary  (Enforcement). 
|FR  Doc.  96-21704  Filed  8-21-96;  3:11  pm] 

SILLING  CODE  4«ia-?S^ 
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31  CFR  Part  596 

Terrorism  List  Governments  Sanctions 
Regulations;  Implementation  of 
Section  321  of  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996 

AGENCY:  Office  of  Foreign  Assets 
!  tjotrol.  Treasury. 
ACTION:  Final  rule. 

SUMMARY ;The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  issuing  the  Terrorism  List 
Governments  Sanctions  Regulations  to 
implement  section  321  of  the 
Antiterrorism  and  Effective  Death 
Penaitv  Act  of  1996. 

EFFECTIVE  DATE:  12:01  a.m.  EDT,  August 
22.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Otfii  e  of  Foreign  Assets  Control, 
[>"partment  of  the  Treasury, 
Washington,  DC  20220;  tel.:  202/622- 
2=520. 

SUPPLEMENTARY  INFORMATION: 
Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
5 12-138:  and  type '"/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  cc^ies. 
This  file  is  available  for  downloa^ng 
without  charge  in  WordPerfect  5.1, 
ASCn,  and  Adobe  Acrobat^T^  readable 
(*.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page).  Tebet.  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business,  Trade 
and  Labor  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 


from  the  Office's  Internet  Home  Page: 
http://www.ustreas.gov/treasury/ 
services/fac/fac.html,  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
touch  tone  telephone. 

Background 

On  April  24. 1996,  President  Clinton 
signed  into  law  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996, 
Public  Law  104-132, 110  Stat.  1214- 
1319  (the  "Act").  Section  321  of  the  Act 
makes  it  a  criminal  offense  for  United 
States  persons,  except  as  provided  in 
regulations  issued  by  the  Secretary  of 
the  Treasury  in  consultation  with  the 
Secretary  of  State,  to  engage  in  financial 
transactions  with  the  governments  of 
countries  designated  under  section  6(j) 
of  the  Export  Administration  Act  of 
1979,  50  U.S.C.  App.  2405,  as 
supporting  international  terrorism. 
United  States  persons  who  engage  in 
such  transactions  are  subject  to  criminal 
penalties  under  title  18,  United  States 
Code.  In  implementation  of  section  321, 
the  Treasury  Department  is  issuing  the 
Terrorism  List  Governments  Sanctions 
Regulations  (the  "Regulations"). 

The  countries  currently  designated 
under  section  6(j)  of  the  Export 
Administration  Act  are  Cuba,  Iran,  Iraq, 
Libya,  North  Korea,  Sudan,  and  Syria. 
The  provisions  of  existing  regulations 
governing  Cuba,  Iran,  Iraq,  Libya  and 
North  Korea  are  continued  in  effect  with 
the  added  authority  of  section  321.  A 
separate  rule  amending  31  CFR  chapter 
V  with  respect  to  these  countries  is 
being  published  simultaneously  in  the 
Federal  Register.  Accordingly, 
§  596.503  of  the  Regulations  provides 
that  financial  transactions  of  United 
States  persons  with  the  governments  of 
these  five  countries  are  governed  by  the 
separate  parts  in  31  CFR  chapter  V 
imposing  economic  sanctions  on  these 
countries.  No  substantive  regulatory 
change  is  made  to  those  parts. 

Regarding  the  governments  of 
countries  designated  under  section  6(j) 
("Terrorism  List  Governments")  that 
were  not  already  subject  to  economic 
sanctions  administered  by  the  Office  of 
Foreign  Assets  Control  (at  present,  the 
governments  of  Sudan  and  Syria),  the 
Regulations  prohibit  United  States 
persons  from  receiving  unlicensed 
donations  and  from  engaging  in 
financial  transactions  wi3i  respect  to 
which  the  United  States  person  knows 
or  has  reasonable  cause  to  believe  that 
the  financial  transaction  poses  a  risk  of 
furthering  terrorist  acts  in  the  United 
States. 

Transactions  otherwise  prohibited 
under  this  part  but  found  to  be 


consistent  with  U.S.  policy  are 
authorized  by  general  licenses 
contained  in  subpart  E  or  may  be 
authorized  by  a  specific  license  issued 
pursuant  to  the  procedures  described  in 
§  596.801  of  subpart  H.  Criminal 
penalties  for  violations  of  the 
Regulations  are  described  in  subpart  G. 

The  Regulations  are  subject  to 
possible  modification  in  light  of  the  law 
enforcement  and  administrative 
experience  in  their  implementation. 

Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapphcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

Paperwork  Reduction  .Act 

The  Regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  Pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  collections  of  information  contained 
in  the  Regulations  have  been  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  ("OMB") 
pending  pubhc  comment,  and  have 
been  assigned  control  number  1505- 
0161.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collections  of  Luformation  in  the 
Regulations  are  contained  in  subpart  F, 
and  §596.801.  This  information  is 
required  by  the  Office  of  Foreign  Assets 
Control  for  licensing,  compliance,  and 
enforcement  purposes.  This  information 
will  be  used  to  determine  the  eligibiUty 
of  applicants  for  the  benefits  provided 
through  specific  hcenses,  to  determine 
whether  persons  subject  to  the 
Regulations  are  in  compliance  with 
applicable  requirements,  and  to 
determine  whether  and  to  what  extent 
enforcement  action  is  appropriate.  The 
likely  respondents  and  record  keepers 
are  individuals  and  business 
organizations. 

No  assurances  of  confidentiality  are 
given  to  persons  who  furnish 
information  to  OFAC  unless  specifically 
indicated  in  advance.  It  is  the  poUcy  of 
OFAC  to  protect  the  confidentiality  of 
information  in  appropriate  cases 
pursuant  to  the  exemptions  from 
disclosure  provided  under  the  Freedom 
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of  Information  Act  (5  U.S.C.  552)  and 
me  Privacy  Act  (5  U.S.C.  552a). 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  100  hours. 

The  estimated  annual  burden  per 
respondent/record  keeper  varies  from  30 
minutes  to  1  hour  and  30  minutes, 
depending  on  individual  circumstances, 
vdth  an  estimated  average  of  1  hour. 

Estimated  number  of  respondents 
and/or  record  keepers:  100. 

Estimated  annual  frequency  of 
responses:  100. 

Comments  are  invited  on:  (a)  whether 
these  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collections 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infonnation  technology. 

Comments  concerning  the  above 
information,  the  accuracy  of  estimated 
average  armiial  burden,  and  suggestions 
for  reducing  this  burden  should  be 
directed  to  OMB,  Paperwork  Reduction 
Project,  control  number  1505-0161. 
Washington,  DC  20503,  writh  a  copy  to 
the  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  1500 
Peimsylvania  Ave.,  NW — Annex, 
Washington,  DC  20220.  Any  such 
comments  should  be  submitted  not  later 
than  October  22,  1996.  Comments  on 
aspects  of  the  Regulations  other  than 
those  involving  collections  of 
information  should  not  be  sent  to  OMB. 

List  of  Subjects  in  31  CFR  Fart  596 

Administrative  practice  and 
procedure.  Banking  and  finance,  Cuba, 
Fines  and  penalties,  Iran.  Iraq,  Libya, 
North  Korea,  Reporting  and 
recordkeeping  requirements,  Syria, 
Sudan,  Terrorism,  Transfer  of  assets. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  596  is  added  to 
read  as  follows: 

PART  596— TERRORISM  LIST 
GOVERNMENTS  SANCTIONS 
REGULATIONS 

Subpart  A— Relation  of  This  Part  to  Other 
Laws  and  Regulations 

596.101  Relation  of  this  part  to  other  laws 

and  regulations. 

Subpart  B — Prohibitions 

596.201  Prohibited  financial  transactions. 

596.202  Evasions:  attempts;  conspiracies. 


C — General  Definitions 

Donation 

Effective  date. 

Financial  institution. 

Financial  transaction. 

General  license. 

License. 

Monetary  instrument. 

Person;  entity. 

Sp>ecific  license. 

Terrorism  List  Government 

Transaction. 

United  States. 

United  States  person. 


Subpart 

596.301 
596.302 
596.303 
596.304 
596.305 
596.306 
596.307 
596.308 
596.309 
596.310 
596.311 
596.312 
596.313 

Subpart  D — Interpretations 

596.401  Reierence  to  amended  sections. 

596.402  Effect  of  amendment. 

596.403  Transactions  incidental  to  a  licensed 
transaction. 

596.404  Financial  transactions  transferred 
through  a  bank  of  a  Terrorism  List 
Government. 

Subpart  E — Licenses  Authorizations  and 
Statements  of  Licensing  Policy 

596.501  Effect  of  license  or  authorization. 

596.502  Exclusion  from  licenses  and 
authorizations. 

596.503  Financial  transactions  with  a 
Terrorism  List  Government  otherwise 
subject  to  31  CFR  Chapter  V. 

596.504  Certain  financial  transactions  with 
Terrorism  List  Governments  authorized. 

Subpart  F — Reports 

596.601  Required  records. 

596.602  Reports  to  be  furnished  on  demand. 

596.603  Notification  by  financial  institutions 
rejecting  financial  transactions. 

Subpart  G — Penalties 

596.701  Penalties 

Subpart  H — Procedures 

596.801  Licensing 

596.802  Decisions. 

596.803  Amendment,  modification,  or 
revocation. 

596.804  Rulemaking. 

596.805  Delegation  by  the  Secretary  of  the 
Treasury. 

596.806  Rules  governing  availability  of 
information. 

Subpart  I — Paperwork  Reduction  Act 
596.901  Paperwork  Reduction  Act  notice. 

Authority,-  Pub.  L.  104-132, 110  Stat.  1214, 
1254  (18  U.S.C.  2332d). 

Subpart  A— Relation  of  This  Par*  to 
Other  Laws  and  Reguiations 

§596  101     Relation  of  this  pan.  :t  ctne: 
laws  and  regulations 

(a)  This  part  is  separate  trom,  and 
independent  of,  the  other  parts  of  this 
chapter.  Differing  foreign  policy  and 
national  security  contexts  may  result  in 
differing  interpretations  of  similar 
language  among  the  parts  of  this 
chapter.  Except  as  otherwise  authorized 
in  this  part,  no  license  or  authorization 
contained  in  or  issued  pursuant  to  those 
other  parts  authorizes  any  transaction 


prohibited  by  this  part.  Except  as 
otherwise  authorized  in  this  part,  no 
hcense  or  authorization  contained  in  or 
issued  piusuant  to  any  other  provision 
of  law  or  regulation  authorizes  any 
transaction  prohibited  by  this  part.  See 
§596.503. 

(b)  No  hcense  or  authorization 
contained  in  or  issued  pursuant  to  this 
part  relieves  the  involved  parties  from 
complying  with  any  other  appUcable 
laws  or  regulations. 

SjbDar!  B-- Pi'ahibttJo^'fe 

i  596  2C"      ^''o^iD'tec  'ina'^CiSl 
transacttorts. 

Except  as  authorized  by  regulations, 
orders,  directives,  rulings,  instructions, 
licenses,  or  otherwise,  no  United  States 
person,  knowing  or  having  reasonable 
cause  to  know  that  a  country  is 
designated  under  section  6(j)  of  the 
Export  Administration  Act,  50  U.S.C. 
App.  2405,  as  a  country  supporting 
international  terrorism,  shall  engage  in 
a  financial  transaction  with  the 
government  of  that  coimtry.  Countries 
designated  imder  section  6(j)  of  the 
Export  Administration  Act  as  of  the 
effective  date  of  this  part  are  listed  in 
the  following  schedule. 

SCHEDULE: 

Cuba. 

Iran. 

Iraq. 

Libya. 

North  Korea. 

Sudan. 

Syria. 

t  5&6  ?C:r     £  vas;r '"'J-    anennpts; 
conspiracies. 

Any  transaction  for  the  purpose  of,  or 
which  has  the  effect  of,  evading  or 
avoiding,  or  which  faciUtates  the 
evasion  or  avoidance  of,  any  of  the 
prohibitions  set  forth  in  this  part,  is 
hereby  prohibited.  Any  attempt  to 
violate  the  prohibitions  set  forth  in  this 
part  is  hereby  prohibited.  Any 
conspiracy  formed  for  the  piupose  of 
engaging  in  a  transaction  prohibited  by 
this  part  is  hereby  prohibited. 


.SuDpa' 


Definitions 


§596.301     Donation. 

The  term  donation  means  a  transfer 
made  in  the  form  of  a  gift  or  charitable 
contribution. 

§  596  302    Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  apphcable 
prohibitions  and  directives  contained  in 
this  part  which  is  12:01  a.m.  EDT. 
August  22,  1996. 
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§  596.303    Financial  Institution. 

The  term  financiaj  institution  shall 
have  the  definition  given  that  term  in  31 
U.S.C.  5312(a)(2)  or  the  regulations 
promulgated  thereunder,  as  fronl  time  to 
time  amended. 

Note:  The  breadth  of  the  definition 
precludes  its  reproduction  in  this  section. 

§596.304     Financial  transaction. 

The  term  financial  transaction  shall 
have  the  meaning  set  forth  in  18  U.S.C. 
1956(c)(4),  as  from  time  to  time 
amended.  As  of  the  effective  date,  this 
term  includes: 

(a)  A  transaction  which  in  any  Way  or 
degree  affects  interstate  or  foreign 
conmierce; 

(1)  Involving  the  movement  of  funds 
by  wire  or  other  means:  or 

(2)  Involving  one  or  more  monetary 
instruments;  or 

(3)  Involving  the  transfer  of  title  to 
any  real  property,  vehicle,  vessel,  or 
aircraft;  or 

(b)  A  transaction  involving  the  use  of 
a  financial  institution  which  is  engaged 
in,  or  the  activities  of  which  affect, 
interstate  or  foreign  commerce  in  any 
way  or  degree. 

§596.305    Generallicense. 

The  term  general  license  means  any 
Ucense  or  authorization  the  terms  of 
which  are  set  forth  in  this  part. 

§596.306     License 

Except  as  oliierwise  specified,  the 
term  license  meeins  any  Ucense  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

§596.307    Monetary  Instruments. 

The  term  monetary  instruments  shall 
have  the  meaning  set  forth  in  18  U.S.C. 
1956(c)(5),  as  from  time  to  time 
amended.  As  of  the  effective  date,  this 
term  includes  coin  or  ciurency  of  the 
United  States  or  of  any  other  country, 
travelers'  checks,  personal  checks,  bank 
checks,  and  money  orders,  or 
investment  securities  or  negotiable 
instruments,  in  bearer  form  or  otherwise 
in  such  form  that  title  thereto  passes 
upon  deliverv. 

§596.308     Person,  entity. 

(a)  The  term  person  means  an 
individual  or  entity. 

(b)  The  terra  enfjty  means  a 
partnership,  association,  corporation,  or 
other  organization. 

§596.309    SpecmcllCMse. 

The  term  specific  license  means  any 
license  or  authorization  not  set  forth  in 
this  part  but  issued  pursuant  to  this 

part. 


S  596.31 0    Terrorism  List  Government. 

The  term  Terrorism  List  Government 
Includes: 

(a)  The  government  of  a  country 
designated  under  section  6(j)  of  the 
Export  Administration  Act.  as  well  as 
any  poUtical  subdivision,  agency,  or 
instnmientaUty  thereof,  including  the 
central  bank  of  such  a  country; 

(b)  Any  entity  owned  or  controlled  by 
such  a  government. 

§596.311    Transaction. 

The  term  transaction  shall  have  the 
meaning  set  forth  in  18  U.S.C. 
1956(c)(3).  as  from  time  to  time 
amended.  As  of  the  effective  date,  this 
term  includes  a  purchase,  sale,  loan, 
pledge,  gift,  transfer,  deUvery.  or  other 
disposition,  and  with  respect  to  a 
financial  institution  includes  a  deposit, 
withdrawal,  transfer  between  accounts, 
exchange  of  currency,  loan,  extension  of 
credit,  purchase  or  sale  of  any  stock, 
bond,  certificate  of  deposit,  or  other 
monetary  instrument,  use  of  a  safe 
deposit  box,  or  any  other  payment, 
transfer,  or  dehvery  by,  through,  or  to  a 
financial  institution,  by  whatever  means 
effected. 

596.312    UnKad  States. 

The  term  United  States  means  the 
United  States,  including  its  territories 
and  possessions. 

§  596.313    United  States  person. 

The  term  United  States  person  means 
any  United  States  citizen  or  national, 
permanent  resident  alien,  juridical 
person  organized  under  the  laws  of  the 
United  States,  or  any  person  in  the 
United  States. 

Subpart  D — Interpretations 

§  596.401    Reference  to  amended  sections. 

Except  as  otherwise  specified, 
reference  to  any  section  of  this  part  or 
to  any  regulation,  ruUng,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  part  refers  to  the  same 
as  currently  amended. 

§596.402    Effect  of  aniendmenL 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling, 
instruction,  or  License  issued  by  or 
imder  the  direction  of  the  Director  of  the 
Office  of  Foreign  Assets  Control  does 
not,  imless  otherwise  specifically 
provided,  affect  any  act  done  or  omitted 
to  be  done,  or  any  civil  or  criminal  suit 
or  proceeding  commenced  or  pending 
prior  to  such  amendment,  modification, 
or  revocation.  All  penalties,  forfeitures, 
and  liabilities  under  any  such  order, 
regulation,  ruling,  instruction,  or  license 


continue  and  may  be  enforced  as  if  such 
amendment,  modification,  or  revocation 
had  not  been  made. 

§  596.403    Transactions  incidental  to  a 
licensed  transaction. 

Any  transaction  ordinarily  incident  to 
a  licensed  transaction  and  necessary  to 
give  effect  thereto  is  also  authorized. 

§  596.404    Financial  transactions 
transferred  ttirough  a  bank  of  a  Terrorism 
List  Government 

For  the  purposes  of  this  part  only,  a 
financial  transaction  not  originated  by  a 
Terrorism  LLst  Government,  but 
transferred  to  the  United  States  through 
a  bank  owned  or  controlled  by  a 
Terrorism  List  Government,  shall  not  be 
deemed  a  financial  transaction  with  the 
government  of  a  country  supporting 
international  terrorism  pursuant  to 
§596.201. 

Subpart  E— Licenses,  Auttiorizations 
and  Statements  of  Licensing  Policy 

§  596.50 1     E  ff ect  of  I  icen  se  or 
authorization. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  under  the  direction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  authorizes  or  validates  any 
transaction  effected  prior  to  the  issuance 
of  the  license,  unless  specifically 
provided  in  such  Ucense  or  other 
authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  Ucense  authorizes  a  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction,  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  a  part 
in  31  CFR  Chapter  V  No  regulation, 
ruUng,  mstruction,  or  license  referring 
to  this  part  authorizes  any  transactions 
prohibited  by  any  provision  of  this 
chapter  unless  the  regulation,  ruling. 
instruction  or  license  specifically  refers 
to  such  provision. 

(c)  Any  regulation,  ruling,  instruction 
or  Ucense  authorizing  any  transaction- 
otherwise  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition  or 
prohibitions  contained  in  this  part  from 
the  transaction,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  anv  right, 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to,  any  property  which 
would  not  otherwise  exist  under 
ordinary  principles  of  law. 

§  596.502    Exclusion  from  licenses  and 
authorizations. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
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exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license,  or  from  the  privileges  therein 
conferred,  or  to  restrict  the  applicability 
thereof  with  respect  to  particular 
persons,  property,  transactions,  or 
classes  thereof  Such  action  is  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  such  exclusion  or 
restriction. 

§  596.503    Financial  transactions  with  a 
Terrorism  List  Government  ott>erwise 
subject  to  31  CFR  Chapter  V. 
United  States  persons  are  authorized 

to  engage  in  financial  transactions  with 
a  Terrorism  List  Government  that  is 
subject  to  regulations  contained  in  parts 
of  31  CFR  Chapter  V  other  than  this  part 
to  the  extent  and  subject  to  the 
conditions  stated  in  such  other  parts,  or 
in  any  regulations,  orders,  directives, 
rulings,  instructions,  or  licenses  issued 
pursuant  thereto. 

§596.504    Certain  financial  transactions 
wtth  Terrorism  List  Governments 
authorized. 

laj  United  States  persons  are 
aiithorized  to  engage  in  all  financial 
transactions  with  a  Terrorism  List 
Government  that  is  not  otherwise 
subject  to  31  CFR  Chapter  V,  except  for 
a  transfer  from  a  Terrorism  List 
Government: 

(1)  Constituting  a  donation  to  a 
United  States  person;  or 

(2)  With  respect  to  which  the  United 
States  person  knows  (including 
knowledge  based  on  advice  from  an 
agent  of  the  United  States  Government), 
or  has  reasonable  cause  to  believe,  that 
the  transfer  poses  a  risk  of  furthering 
terrorist  acts  in  the  United  States. 

(h)  Nothing  in  this  section  authorizes 
the  return  of  a  transfer  prohibited  by 
paragraph  (a)(2)  of  this  section. 

Subpart  F— Reports 

§  596.601     Required  records. 

E\  ery  person  engaging  in  any 
transaction  subject  to  the  provisions  of 
this  part  must  keep  a  full  and  accurate 
record  of  each  such  transaction  in 
which  that  person  engages,  regardless  of 
whether  such  transaction  is  effected 
pursuant  to  license  or  otherwise,  and 
such  record  must  be  available  for 
examination  for  at  least  2  years  after  the 
date  of  such  transaction. 

§  596.602     Reports  to  be  furnished  on 
demand. 

Every  person  is  required  to  furnish 
under  oath,  in  the  form  of  reports  or 
otherwise,  from  time  to  time  and  at  any 
time  as  may  be  required,  complete 
information  relative  to  any  transaction, 
regardless  of  whether  such  transaction 


is  effected  pursuant  to  license  or 
otherwise,  subject  to  the  provisions  of 
this  part.  Such  reports  may  be  required 
to  include  the  production  of  any  books 
of  accoimt.  contracts,  letters  or  other 
papers,  connected  with  any  such 
transaction  or  property,  in  the  custody 
or  control  of  the  persons  required  to 
make  such  reports.  Reports  with  respect 
to  transactions  may  be  required  either 
before  or  after  such  transactions  are 
completed. 

§  596.603     Notification  by  financial 
institutions  rejecting  financial  transactions. 

Any  financial  instilulion  rejecting  a 
financial  transaction  pursuant  to  this 
part  must  provide  written  notification  to 
the  Office  of  Foreign  Assets  Control, 
Compliance  Programs  Division,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Ave.,  NW — Annex, 
Washington,  DC  20220.  within  10 
business  days  of  the  rejection  of  such 
transaction.  The  notification  shall 
include  a  photocopy  of  the  payment  or 
transfer  instructions  received,  the  name 
and  address  of  the  transferee  banking 
institution,  the  amount  of  the  payment 
or  transfer,  and  the  name  and  telephone 
number  of  a  contact  person  at  the 
rejecting  financial  institution  from 
whom  records  may  be  obtained. 

Subpart  G — Penalties 

§596.701     Penalties. 

Attention  is  directed  to  18  U.S.C. 
2332d,  as  added  by  PubHc  Law  104- 
132,  section  321,  which  provides  that, 
except  as  provided  in  regulations  issued 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
a  United  States  person,  knowing  or 
having  reasonable  cause  to  know  that  a 
coimtry  is  designated  imder  section  6(j) 
of  the  Export  Administration  Act,  50 
U.S.C.  App.  2405,  as  a  coimtry 
supporting  international  terrorism, 
engages  in  a  financial  transaction  wdth 
the  government  of  that  coimtry,  shall  be 
fined  under  title  18,  United  States  Code, 
or  imprisoned  for  not  more  than  10 
years,  or  both. 

Subpart  H — Procedures 

§  596.801     Licensing. 

(a)  General  licenses.  General  licenses 
have  been  issued  authorizing  under 
appropriate  terms  and  conditions 
certain  types  of  transactions  which  are 
subject  to  the  prohibitions  cont£ujied  in 
this  part.  All  such  licenses  in  effect  on 
the  date  of  publication  are  set  forth  in 
subpart  E  of  this  part.  It  is  the  policy  of 
the  Office  of  Foreign  Assets  Control  not 
to  grant  applications  for  specific 
licenses  authorizing  transactions  to 


which  the  provisions  of  an  outstanding 
general  bcense  are  applicable.  Persons 
availing  themselves  of  certain  general 
licenses  may  be  required  to  file  reports 
and  statements  in  accordance  with  the 
instructions  specified  in  those  licenses. 
Failure  to  file  such  reports  or  statements 
will  nullify  the  authorization  to  such 
person  provided  by  the  general  license. 

(b)  Specific  licenses — (1)  General 
course  of  procedure.  Transactions 
subject  to  the  prohibitions  contained  in 
this  part  which  are  not  authorized  by 
general  license  may  be  effected  only 
under  specific  licenses. 

(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions  and/or 
forms,  and  must  fully  disclose  the 
names  of  all  the  parties  who  are 
concerned  vn\h  or  interested  in  the 
proposed  transaction.  If  the  application 
is  filed  by  an  agent,  the  agent  must 
disclose  the  name  of  his  principal(s). 
Such  documents  as  may  be  relevant 
shall  be  attached  to  each  application  as 
a  part  of  such  application  except  that 
documents  previously  filed  with  the 
Office  of  Foreign  Assets  Control  may, 
where  appropriate,  be  incorporated  by 
reference.  Applicants  may  be  required 
to  furnish  such  further  inJformation  as  is 
deemed  necessary  to  a  proper 
determination  by  the  Office  of  Foreign 
Assets  Control.  Any  applicant  or  other 
party  in  interest  desiring  to  present 
additional  information  or  discuss  or 
argue  the  application  may  do  so  at  any 
time  before  or  after  decision. 
Arrangements  for  oral  presentation 
should  be  made  with  the  Office  of 
Foreign  Assets  Control. 

(4)  Effect  of  denial.  The  denial  of  a 
license  does  not  preclude  the  reopening 
of  an  application  or  the  fiUng  of  a 
further  appUcation.  The  applicant  or 
any  other  party  in  interest  may  at  any 
time  request  explanation  of  the  reasons 
for  a  denial  by  correspondence  or 
personal  interview. 
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(5)  Reports  under  specific  licenses.  As 
a  condition  for  the  issuance  of  any 
license  the  licensee  may  be  required  to 
file  reports  with  respect  to  the 
transaction  covered  by  the  license,  in 
such  form  and  at  such  times  and  places 
as  may  be  prescribed  in  the  license  or 
otherwise 

(6)  Issuance  of  license.  Licenses  will 
be  issued  by  the  Office  of  Foreign  Assets 
Control  acting  on  behalf  of  the  Secretary 
of  the  Treasury,  or  licenses  may  be 
issued  by  the  Secretary  of  the  Treasury 
acting  directly  or  through  any 
specifically  designated  person,  agency, 
or  instrumentality. 

(c)  Address  License  appUcations, 
reports,  and  inquiries  should  be 
addressed  to  the  appropriate  section  or 
individual  withm  the  Office  of  Foreign 
Assets  Control,  or  to  the  Director,  at  5ie 
following  address:  Office  of  Foreign 
.■\ssets  Control,  Department  of  the 
Treasury.  1500  Pennsylvania  Avenue, 
N\V— Annex,  Washington,  DC  20220. 

§  596,802     Decisions. 

The  Office  of  Foreign  Assets  Control 
will  advise  each  applicant  of  the 
decision  respecting  filed  applications. 
The  decision  of  the  Office  of  Foreign 
.Assets  Control  acting  on  behalf  of  the 
Secretary  of  the  Treasury  with  respect  to 
an  application  shall  constitute  final 
agency  action. 

§  596.603     Amendment,  modification,  or 
revocation 

The  provisions  of  this  part  and  any 
rulings,  licenses,  whether  general  or 
specific,  authorizations,  instructions, 
orders,  or  forms  issued  hereunder  may 
be  amended,  modified,  or  revoked  at 
anv  timp 

§596.804    Rulemaking. 

(a)  All  rules  and  other  public 
dociunents  are  issued  by  the  Secretary 
of  the  Treasury  upon  recommendation 
of  the  Director  of  the  Office  of  Foreign 
Assets  Control.  In  general,  rulemaking 
by  the  Office  of  Foreign  Assets  Control 
involves  foreign  affairs  functions  of  the 
United  States,  and  for  that  reason  is 
exempt  from  the  requirements  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  for  notice  of  proposed  rulemaking, 
opportunity  for  public  comment,  and 
delay  in  effective  date. 

(b)  Any  interested  person  may 
petition  the  Director  of  the  Office  of 
Foreign  Assets  Control  in  writing  for  the 
issuance,  amendment,  or  repeal  of  any 
rule 

§  596.805    Delegation  by  the  Secretary  of 
ttie  Treasury 

Any  action  which  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  section  321  of  the  Antiterrorism  and 


Effective  Death  Penalty  Act  of  1996. 
Pub.  L.  104-132, 110  Stat.  1214,  1254 
(18  U.S.C.  2332d).  may  be  taken  by  the 
Director.  Office  of  Foreign  Assets 
Control,  or  by  any  other  person  to  whom 
the  Secretary  of  the  Treasury  has 
delegated  authority  so  to  act. 

§  596.306    Rules  governing  availability  of 
information. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  which  are 
required  by  5  U.S.C.  552  to  be  made 
available  to  the  public  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  payment  of 
fees,  and  other  provisions  of  the 
Regulations  on  the  Disclosure  of 
Records  of  the  Office  of  the  Secretary 
and  of  other  bureaus  and  offices  of  the 
Department  of  Treasury  issued  pursuant 
to  5  U.S.C.  552  and  pubUshed  at  31  CFR 
part  1. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C.  552a)  to  be  made 
available  to  an  individual  shall  be  made ' 
available  in  accordance  with  the 
definitions,  procedures,  requirements 
for  payment  of  fees,  and  other 
provisions  of  the  Regulations  on 
Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department  of 
the  Treasury  issued  under  5  U.S.C.  552a 
and  published  at  31  CFR  part  1. 

Subpart  I — Pape'work  Reduction  Act 

§596.901     Paperwork  Reduction  Act  notice. 

The  information  collection 
requirements  in  §§  596.601,  596,602, 
596,603  and  596.801  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  control 
number  1505-0161. 

Dated:  August  16,  1996, 

Loren  L.  Dohm, 

Acting  Director,  Office  of  Foreign  Assets 
Contra]. 

Approved:  August  20, 1996. 

James  E.  Johnson. 

Assistant  Secretary  (Enforcement). 

[PR  Doc,  9&-21703  Filed  8-21-96;  3:11  pm] 

BtLUNQ  CODE  481 0-2S-F 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  837 

Public  Affairs  Policies  and  Procedures 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Air 
Force  is  removing  the  regulation  on 
public  affairs  policies  and  procedures. 
This  rule  is  removed  because  it  has 
limited  applicability  to  the  general 
public  This  action  is  the  result  of 
departmental  review.  The  intended 
effect  is  to  ensure  that  only  rules  which 
substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  August  23,  1996, 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patsy  J,  Conner,  Air  Force  Federal 
Register  Liaison  Officer  S.^F'AAX. 
1720  Air  Force  Pentagon,  Washington, 
DC  20330-1720.  telephone  (703)  697- 
4191. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  837 

Motion  pictiu^s,  News  media, 

PART  837— [REIWOVED] 

Accordingly  under  the  authority  10 
U.S.C,  8013,  32  CFR  chapter  VII  is 
amended  by  removing  part  837. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FRDoc  96-2142!  Filed  8-22-96;  8:45  am] 

BILUNG  COO€  3910-01-W 


DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-250,  60-741  and  60- 
999 

RIN  1215-AA62,  1215-AA76 

Affirmative  Action  and 
Nondiscrimination  Obligations  of 
Contractors  and  Subcontractors 
Regarding  Individuals  With 
Disabilities,  Disabled  Veterans  and 
Veterans  of  the  Vietnam  Era;  Approval 
of  Information  Collection 
Requirements  and  0MB  Control 
Numbers 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  Labor. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  document  informs  the 
public  that  the  Office  of  Management 
and  Budget  (OMB)  has  approved,  under 
the  Paperwork  Reduction  Act  of  1995 
(PR.^).  the  collection  of  information 
requirements  contained  in  two  OFCCP 
rales  published  on  May  1,  1996;  (l)The 
final  rule  revising  the  regulations 
implementing  the  affirmative  action  and 
nondiscrimination  obligations  of 
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contractors  and  subcontractors 
regarding  individuals  with  disabilities 
under  section  503  of  the  Rehabilitation 
Act  of  1973  (61  FR  19336);  and  (2)  the 
interim  rule  modifying  the  requirement 
that  contractors  and  subcontractors 
invite  job  applicants  and  employees  to 
inform  the  contractor  whether  they 
believe  they  may  be  covered  by  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  and  wrish  to 
benefit  from  the  contractor's  affirmative 
action  program  (61  FR  19366).  0MB  has 
approved  of  these  revisions  under 
existing  PRA  control  numbers  and  this 
document  makes  ministerial,  technical 
amendments  to  the  OFCCP  table 
displaying  all  control  numbers  for 
collections  of  information  in  OFCCP 
rules.  Technical  amendments  are  also 
made  to  the  OFCCP  PRA  provisions  to 
remove  references  to  superseded 
versions  of  the  PRA  and  to  simplify  the 
language. 

EFFECTIVE  DATE:  This  docvunent  is 
effective  August  23,  1996.  Information 
collection  requirements  contained  in  the 
final  rule  pubhshed  at  61  FR  19336  and 
the  interim  rule  published  at  61  FR 
19366  are  effective  August  29.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
N.  Kennedy,  Deputy  Director,  Office  of 
Federal  Contract  CompUance  Programs, 
Room  C-3325,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
Telephone:  (202)219-9475  (voice).  1- 
800-326-2577  (TDD).  Copies  of  this 
document  in  alternate  formats  may  be 
obtained  by  calling  OFCCP  at  (202)219- 
9430  (voice)  or  1-800-326-2577  (TDD). 
The  alternate  formats  available  are  large 
print,  electronic  file  on  computer  disk 
and  audio-tape. 

SUPPLEMENTARY  INFORMATION: 

PRA  Approvals 

On  May  1, 1996,  OFCCP  published  a 
find  rule  revising  its  regulations 
implementing  section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  793  (section  503).  wfhich 
requires  Government  contractors  and 
subcontractors  to  take  affirmative  action 
to  employ  and  advance  in  employment 
qufdified  individuals  with  disabilities 
(61  FR  19336).  On  that  same  date, 
OFCCP  also  published  an  interim  rule 
modifving  its  regulation  requiring 
Government  contractors  and 
subcontractors  to  invite  job  applicants 
to  inform  the  contractor  whether  they 
believe  they  may  be  covered  by  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  4212  (VEVRAA),  and  wish  to 
benefit  from  the  contractor's  affirmative 


action  program  (61  FR  19366).  Both 
rules  take  effect  on  August  29.  1996. 
OFCCP  reviewed  the  collection  of 
information  aspects  of  the  two  rules  in 
accordance  with  the  PRA  and  OMB 
implementing  regulations  published  at  5 
CFR  part  1320  (61  FR  19349,  19368). 
OFCCP  beheves  that  the  rules  will  not 
result  in  an  increase  in  paperwork 
burdens  from  what  was  previously 
required  by  the  OFCCP  regulations.  In 
accordance  with  the  PRA,  OFCCP 
submitted  to  OMB  the  information 
collection  requirements  contained  in  the 
rules.  On  August  15, 1996,  OMB 
approved  the  information  collection 
requirements  in  the  two  rules  as 
revisions  to  existing  PRA  control 
numbers  1215-0072  (Supply  and 
Service)  and  1215-0163  (Construction). 

Technical  Amendments  to  Part  60-999 

In  accordance  with  OMB 
recommendations,  5  CFR  1320.3(f)(3), 
OFCCP  publishes  a  single  table  in  41 
CFR  part  60-999  that  Usts  the  OMB- 
assigned  control  numbers  for 
information  collection  requirements 
contained  in  OFCCP  rules.  This 
dociunent  makes  ministerial,  technical 
amendments  to  the  table  published  at  41 
CFR  60-999.2.  The  table  is  updated  to 
list  the  OMB  control  numbers  assigned 
to  OFCCP  regulations  under  the  PRA. 

Technical  amendments  are  also  made 
to  the  "purpose"  section  pubUshed  at  41 
CFR  60-999.1.  References  to  older, 
superseded  versions  of  the  PRA  are 
removed.  Moreover,  in  accordance  with 
Executive  Order  12866,  sec.  l(b)(12), 
other  non-substantive  language  changes 
are  made  to  section  60-999.1  in  order  to 
make  it  simpler  and  easier  to 
understand. 

Regulator}  Analyses  and  Procedures 

Administrative  Procedure  Act  (APA) 

This  final  rule  revising  41  CFR  part 
60-999  does  not  make  any  substantive 
changes  to  the  OFCCP  regulations 
published  elsewhere  at  41  CFR  Ch.  60. 
Because  the  amendments  in  this 
document  are  ministerial  and  non- 
substantive, the  APA  requirements  that 
rule  changes  be  published  in  proposed 
form  and  have  a  delayed  effective  date 
are  unnecessary  and  would  serve  no 
useful  purpose.  Therefore,  in 
accordance  with  the  APA,  5  U.S.C. 
553(b)(3)(B)  and  (d)(3),  good  cause 
exists  to  waive  notice  of  proposed 
rulemaking  and  the  delayed  effective 
date. 

Executive  Order  12866 

This  final  nde  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866,  and  therefore  a 


regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act  (RFA) 

This  final  rule  will  not  change 
existing  obUgations  for  Federal 
contractors.  Consequently,  under  the 
RFA.  as  amended,  5  U.S.C.  605(b),  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Unfunded  Mandates  Rvform  Act 

This  final  rule  does  not  include  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year. 

List  of  Subiects  in  41  CFR  Part  60-999 

Reporting  and  recordkeeping 
requirements.  Paperwork  Reduction 
Act,  OMB  control  numbers. 

Signed  at  Washington,  D.C.  this  19th  day 
of  August  1996. 
Bernard  E.  Anderaon, 
Assistant  Secretary  for  Employment 
Standards. 

Shirley  J.  WUcher, 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

For  the  reasons  stated  above,  under 
authority  of  44  U.S.C.  Ch.  35.  41  CFR 
part  60-999  is  revised  to  read  as 

follows. 

PART  60_99c^-_OMB  CONTROL 
NUMBERS  FOP  OFCCP  INFORMATION 
COLLECTION  REQUIREMENTS 

Sec. 

60-999.1     Purpose. 

60-999.2     Display. 

Authority:  44  U  S  C.  Ch.  35. 

§60-999.1     Purpose. 

This  part  displays  control  numbers 
assigned  to  information  collection 
requirements  of  the  Office  of  Federal 
Contract  Compliance  Programs  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  Ch.  35.  This  part 
fulfills  the  PRA  requirement  that 
agencies  display  a  current  control 
number  for  each  agency  information 
collection  requirement  approved  by 
OMB  (44  U.S.C.  3507). 


§60-&9S  : 


splay. 


41  CFR  Part 
wfiere  the  in- 
formation col- 
lection re- 
quirement is 
located 


Part  60-1 


Current  OMB  control  number 


1215-0072.  1215-0131. 
1215-0163. 
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41  CFR  Part 

where  the  irv- 
formation  col- 
lection re- 
quirement IS 
located 


Pan  60-2 
Part  60-3  ... 
Part  60-4  ... 
Part  50-20  . 
Part  60-30  . 
Pan  60^0  . 
Pan  50-50  . 
Pan  60-60 
Part  50-250 

Part  60-741 


Current  0MB  contro)  rHjmber 


1215-0072. 
3046-0017. 
1215-0163. 

1215-0072,  1215-0163. 
1215-0072.  1215-0163. 
1215-0072,  1215-0163. 
1215-0072.  1215-0163. 
1215-0072. 
1215-0072.  1215-0131, 

1215-0163. 
1215-0072.  1215-0131, 

1215-0163. 


UMI 


(FR  Doc.  96-21541  Filed  8-22-96;  8:45  am] 

SILLING  COO€  «510-J7-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  1 
(FCC  96-301] 

Automatic  Stays  of  Certain  FM  and  TV 
Allotment  Orders 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Order  amends  the 
Commission's  rules  to  delete  a  provision 
that,  for  ruleraaking  proceedings  to 
amend  the  FM  or  TV  Table  of 
Allotments,  provides  for  an  automatic 
stay,  upon  the  filing  of  a  petition  for 
reconsideration  of  any  Commission 
order  modifying  an  authorization  to 
specify  operation  on  a  different  FM  or 
TV  channel.  By  this  action,  we  remove 
an  incentive  for  the  filing  of  petitions 
for  reconsideration  that  are  largely 
writhout  merit,  thereby  expediting  the 
provision  of  expanded  service  to  the 
public  and  conserving  Commission 
resources  now  expended  processing 
these  meritless  petitions.  Fiulher,  we 
shall  apply  this  procedural  change  to 
pending  cases,  thereby  lifting  automatic 
stays  currently  in  effect  pursuant  to  the 
existing  rule. 

EFFECTIVE  DATE:  September  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
K  Cordon.  Mass  Media  Bureau.  Policy 
Ami  Rules  Division,  (202)  418-2130. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  95-110, 
FCC  96-301,  adopted  July  5,  1996  and 
released  August  8,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  239).  1919  M 
Street.  N.W..  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractor,  International 
Transcription  Services.  (202)  857-3800, 
2100  M  Stiwt,  N,W.,  Suite  140. 
Washington.  DC  20037. 

Sjmopsis  of  Order 

I.  Introduction 

1 .  This  Report  and  Order  adopts  the 
proposals  set  forth  in  the  Notice  of 
Proposed  Rulemaking  in  this 
proceeding,  60  FR  39134,  August  1, 
1995.  We  herein  delete  that  portion  of 
§  1.420(f)  of  the  Commission's  rules,  47 
CFR  1.420(f),  which,  for  rulemaking 
proceedings  to  amend  the  FM  or  TV 
Table  of  Allotments,  provides  for  an 
automatic  stay,  upon  the  fiUng  of  a 
petition  for  reconsideration  of  any 
Conmiission  order  modifying  an 
authorization  to  specify  operation  on  a 
different  FM  or  TV  channel.  By  tiiis 
action,  we  remove  an  incentive  for  the 
filing  of  petitions  for  reconsideration 
that  are  largely  without  merit,  thereby 
expediting  the  provision  of  expanded 
service  to  the  public  and  conserving 
Conmiission  resources  now  expended    . 
processing  these  meritless  petitions. 
Further,  we  shall  apply  this  procedural 
change  to  pending  cases,  thereby  lifting 
automatic  stays  currently  in  effect 
pursuant  to  the  existing  rule. 

n.  Background 

The  Existing  Rule 

2.  The  automatic  stay  rule  applies  to 
amendments  to  the  TV  or  FM  Tables  of 
Allotments  where  the  Commission  has 
modified  the  authorization  of  the 
petitioner,  another  licensee,  or  another 
permittee  to  specify  operation  on  a 
different  channel.  Where  a  Ucensee  or 
permittee  other  than  the  petitioner 
might  be  directed  to  operate  on  a 
different  channel  in  order  to 
accommodate  a  proposed  allotment 
change,  that  licensee  or  permittee  is 
notified  of  the  pending  proceeding  and 
is  ordered  to  show  cause,  if  any,  why 
the  modification  should  not  be 
approved.'  Also,  although  Section 
1.420(f)  refers  only  to  petitions  for 
reconsideration,  the  rule  has  also  been 
applied  routinely  to  orders  challenged 
by  appUcations  for  review,  hi  repealing 
the  automatic  stay  provision  for 
petitions  for  reconsideration,  we  also 
abandon  this  parallel  policy. ^ 


'  See  47  U.S.C.  316(a);  47  CFR  1.87.  For 
convenience,  we  shall  use  the  term  "liceoMe"  to 
inciude  lx)th  licensees  and  permittees. 

'For  convenience,  we  shall  use  the  term 
"petitions  for  reconsideration"  to  include 
applications  for  review. 


3.  In  addition  to  the  automatic  stay 
provision  cited  above.  Section  1  420(f) 
of  the  Commission's  rules  requires 
petitions  for  reconsideration  and 
responsive  pleadings  to  be  served  on 
parties  to  the  proceeding  and  on  any 
licensee  or  permittee  whose 
authorization  may  be  modified  to 
specify  operation  on  a  different  channel, 
and  such  petitions  must  be 
accompanied  by  a  certificate  of  service. 
Thus,  the  automatic  stay  was  intended 
to  help  ensure  that  affected  parties  have 
the  opportunity  to  comment  before 
proposed  modifications  to  their 
authorizations  become  effective. 

4.  However,  as  discussed  in  the 
NPRM,  broadcasters  whose 
authorizations  are  not  proposed  to  be 
modified  frequently  file  challenges  to 
approvals  of  their  competitors' 
proposals  to  improve  service,  thereby 
triggering  the  automatic  stay.  Only  a 
very  small  percentage  of  these 
challenges  are  ultimately  successful. 
The  automatic  stay  prohibits  licensees 
from  constructing  modified  faciUties 
authorized  by  the  Commission  until 
final  resolution  of  any  outstanding 
petition  for  reconsideration  or  until  the 
stay  is  otherwise  lifted.  The  Notice 
asserted  that  these  petitions  cause 
unjustifiable  expense  and  delay  for 
parties  and  absorb  valuable  staff 
resources  that  might  otherwise  be 
directed  to  resolution  of  new  proposals 
to  improve  broadcast  service. 

Amending  the  Rule 

5.  Comments.  Most  of  the  commenters 
in  this  proceeding  support  repeal  of  the 
automatic  stay  rule.  Citing  their  own 
experiences,  several  licensees  contend 
that  the  rule  has  harmed  them  and 
obstructed  the  public  interest.  They 
assert  that,  as  a  general  matter,  the 
pubhc  is  disserved  by  delaying  the 
benefits  of  improved  service.  Further, 
they  state,  a  licensee's  reason  for 
seeking  a  channel  reallotment  is  often  to 
allow  it  to  remain  financially  viable. 
However,  because  of  the  delay  caused 
by  the  automatic  stay  rule,  the  faciUties 
in  question  may  go  dark  or  never  be 
constructed  at  all,  despite  the 
Commission's  having  already  approved 
the  needed  modification. 

6.  In  contrast,  two  other  parties  claim 
that  they  and  the  public  interest  are 
protected  by  tile  existing  rule.  They 
argue  that,  once  a  licensee  has  appealed 
an  involuntary  reallotment,  it  should 
remain  protected  from  having  to  cause 
disruption  to  itself  and  to  the 
community  by  changing  its  operating 
channel  until  there  is  greater  certainty, 
as  determined  by  the  appeal,  that  to  do 
so  would  serve  the  public  interest.  Even 
if  most  third-party  appeals  are  meritless. 
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the  commenters  assert,  the  benefits  of 
preventing  disruptive  and  involuntary 
changes  that  will  have  to  be  undone 
upon  the  resolution  of  even  that  small 
percentage  of  appeals  that  are  merited 
outweigh  the  expense  or  inconvenience 
caused  by  the  rule. 

7.  Commenters  that  favor  repealing 
the  rule  respond  that  its  primary 
purpose  would  still  be  promoted  even  if 
it  were  eliminated:  Affected  parties 
would  still  have  the  opportunity  to 
comment  before  a  directed  change  in 
their  facilities  becomes  effective. 
Further,  they  contend,  the  substantive 
merits  of  an  appeal  would  not  be 
affected  by  the  absence  of  an  automatic 
stay. 

8.  Discussion.  The  record  before  us 
confirms  the  Notice's  observation  that 
the  automatic  stay  rule  has  regularly 
resulted  in  delay  in  the  commencement 
of  construction  and  the  provision  of 
expanded  service  to  the  public.  Not 
even  those  commenters  who  oppose  a 
change  in  the  rule  dispute  the  assertion 
that  Uie  vast  majority  of  petitions  for 
reconsideration  are  ultimately  denied. 
We  believe  that  the  many  apparently 
meritless  petitions  for  reconsideration 
the  rule  appears  to  have  encouraged 
have  imposed  a  substantial  and 
unwarranted  cost  on  local  communities, 
individual  broadcasters,  and  the 
Commission  itself.  First,  significant 
populations  are  denied  the  advantages 
of  improved  service  for  long  periods  of 
time.  Second,  the  inability  to  effect  the 
authorized  change  can  cause  stations  to 
go  dark  or  not  be  constructed  at  all, 
harming  both  broadcasters  and  the 
public.  Third,  as  both  video  and  audio 
technologies  evolve,  television  and 
radio  broadcasters  must  be  able  to  adapt 
as  quickly  as  possible  to  changes  in 
their  competitive  environments.  The 
delays  inherent  in  an  automatic  stay 
procedure  necessarily  constrain 
broadcasters'  flexibility  in  this  regard. 
Finally,  by  facilitating  meritless 
petitions  for  reconsideration,  the  rule 
needlessly  diverts  resources  that 
otherwise  would  be  available  to  the 
Commission  for  the  performance  of 
other  necessary  functions. 

9.  We  conclude  that  any  costs 
imposed  by  eliminating  the  stay 
provision  are  modest  or  can  be 
significantly  moderated  by  other,  less 
restrictive  processing  approaches. 
Specifically,  we  note  that  permittees 
and  licensees  affected  by  allotment 
changes  who  would  no  longer  be 
entitled  to  the  protection  of  an 
automatic  stay  would  nonetheless 
continue  to  have  substantial  procedural 
protections  under  the  Commission's 
rules.  Because  Section  1.420(f)  wdll 
continue  to  require  that  petitions  for 


reconsideration  be  served  on  any 
Ucensee  or  permittee  whose 
authorization  could  be  modified,  the 
rights  of  these  parties  to  be  affirmatively 
informed  of  actions  potentially  affecting 
their  interests  will  continue  to  be 
protected.  Moreover,  any  licensees  or 
permittees  whose  authorizations  would 
actually  be  modified  to  accommodate  an 
underlying  allotment  change  would 
continue  to  be  afforded  the  full 
procedural  benefits  of  a  show  cause 
proceeding  in  which  they  might  object 
to  the  required  frequency  change.  We 
also  retain  the  authority  to  impose  a  stay 
in  individual  cases  and  we  will  be 
particularly  cognizant  of  requests  for 
stay  filed  by  any  party  whose 
authorization  would  be  changed 
involuntarily.  Finally,  we  note  that 
elimination  of  the  automatic  stay 
provision  will  not  prejudice  final 
resolution  of  any  challenges  to  the 
underlying  staff  decision. 

10.  As  a  result  of  the  action  we  take 
here,  parties  requesting  amendment  of 
the  Table  of  Allotments  may,  upon 
release  of  an  initial  staff  decision 
granting  their  request,  proceed  to 
implement  the  change  through 
applications  and  construction 
notwithstanding  the  filing  of  petitions 
for  reconsideration  of  the  initial 
decision.  We  emphasize,  of  course,  that 
parties  electing  to  proceed  before  the 
allotment  decision  is  final  do  so  at  their 
owTi  risk  and  must  bear  the  costs  of  any 
subsequent  action  reversing  or  revising 
the  allotment  decision. 

Pending  Cases 

1 1 .  Comments.  Most  parties  that 
address  the  issue  assert  that  the 
elimination  of  the  automatic  stay  rule 
should  be  applied  to  all  existing  cases, 
to  expedite  service  to  the  public.  They 
note  that,  just  as  vdth  prospective  cases, 
no  prejudice  will  occur  to  parties 
seeking  reconsideration,  l)ecause  the 
Commission  will  still  consider  each 
case  on  its  merits.  Also,  they  state,  the 
Commission  can  imprase  stays  on  a  case- 
by-case  basis  if  necessary.  On  the  other 
hand,  one  commenter  argues  that 
application  of  the  rule  change  to 
pending  cases  would  impose  increased 
inequity  on  licensees  and  their 
communities,  and  it  would  needlessly 
disrupt  cases  in  progress. 

12.  Discussion.  Section  1.420(f)  of  the 
Commission's  rules,  47  CFR  §  1.420(f), 
involves  matters  of  Commission  practice 
and  procedure.  The  change  w^  adopt 
today  will  not  affect  our  substantive 
analysis  of  any  pending  petition  for 
reconsideration  or  appUcation  for 
review.  Changes  in  procedural  rules 
may  be  applied  in  adjudications  arising 
before  their  enactment  without  raising 


concerns  about  retroactivity.'  Moreover, 
in  repealing  the  automatic  stay  rule,  we 
are  concluding  that  such  action  will  not 
cause  undue  inequity  or  disruption  to 
future  cases.  All  parties  will  continue  to 
have  their  rights  of  appeal  to  the 
Commission  undisturbed.  Further,  we 
have  no  indication  in  the  record  that 
any  parties  will  endure  any  imusual 
hardships  by  application  of  the  rule  to 
pending  cases.  Consequently,  we  see  no 
reason  to  retain  and  enforce  a  rule  that 
we  have  determined  does  not  serve  the 
pubUc  interest.  Accordingly,  we  shall 
lift  the  stay  with  respect  to  any  petitions 
for  reconsideration  or  appUcations  for 
review  pending  as  of  the  effective  date 
of  this  Report  and  Order. 

ni.  Administrative  matters 

Paperwork  Reduction  Act  of  1995 
Analysis 

13.  The  decision  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13,  and  found  to  impose  or  propose 
no  modified  information  collection 
requirement  on  the  public. 

Regulatory  Flexibility  Statement 

14.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  USC  603 
(RFA),  an  hiitial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
NPflM  in  this  proceeding.  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
NPRM,  including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  in  this  Report  and 
Order  is  as  follows: 

A.  Need  for  and  objectives  of  action. 
The  Commission's  Rules  provide  for  an 
automatic  stay,  upon  the  filing  of  a 
petition  for  reconsideration,  of  any 
Commission  order  modifying  an 
authorization  to  provide  for  operation 
on  a  different  FM  or  TV  channel,  which 
is  effected  by  way  of  an  allotment  rule 
making  proceeding.  The  automatic  stay 
provisions  for  certain  reconsideration 
petitions  in  these  proceedings  has 
created  an  incentive  for  the  filing  of 
petitions  for  reconsideration  that  are 
largely  without  merit,  thereby  delaying 
the  provision  of  expanded  service  to  the 
public.  In  order  to  reduce  that  delay,  the 
Commission  is  repeaUng  the  rule. 

B.  Significant  issues  raised  by  the 
public  in  response  to  the  initial 
analysis.  No  comments  were  received 
specifically  in  response  to  the  Initial 
Regulatory  Flexibihty  Analysis 
contained  in  NPRM.  However, 
commenters  generally  addressed  the 


3  See  Landgrafv.  USI  Film  Products.  114  S.CL 
1483. 1502  (1994),  citing  &t  parte  Collett,  337  U.S. 
55,  71.  (1949). 
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effects  of  the  automatic  stay  rule  on  FM 
and  TV  licensees,  including  small 
businesses.  Several  commenters  argued 
that  the  delay  associated  with  the 
automatic  stay  can  prevent  licensees 
from  effecting  authorized  improvements 
to  their  facilities,  and  they  accordingly 
supported  the  rule  change.  A  few 
commenters  contended  that  the  current 
delay  protects  third-party  licensees  from 
incurring  the  costs  associated  with 
needlessly  modifying  and  remodifying 
their  stations. 

C.  Description  and  number  of  small 
entities  to  which  the  rule  will  apply.  (1) 
Definition  of  a  "small  business."  Under 
the  Regulatory  Flexibility  Act,  small 
entities  may  include  small 
organizations,  small  businesses,  and 
small  governmental  jurisdictions.  5 
U.S.C.  601(6).  The  Regulatory  Flexibility 
Act.  5  U.S.C.  601(3)  generally  defines 
the  term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  Id.  According 
to  the  SBA's  regulations,  entities 
engaged  in  radio  or  television 
broadcasting  may  have  a  maximum  of 
S5.0  million  or  $10.5  million, 
respectively,  in  annual  receipts  in  order 
to  qualify  as  a  small  business  concern. •• 
13  CFR  121.201  This  standard  also 
applies  in  determining  whether  an 
entity  is  a  small  business  for  purposes 
of  the  Regulatory  Flexibility  Act. 

F'ursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportunity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agencv  and  publishes  such  definition(s) 
in  the  Federal  Register."  While  we 
tentatively  believe  that  the  foregoing 
definition  of  "small  business"  greatly 


UMI 


'This  revenue  cap  appears  to  apply  to 
noncommercial  educational  television  stations,  as 
well  as  to  commercial  television  stations.  See 
Executive  Office  of  the  President,  Office  of 
Management  and  Budget.  SUndard  Industrial 
Qassification  Manual  (1987),  at  283.  which 
dMcribes  "Television  Broadcasting  Stations  (SIC 
Code  4833)  as: 

Establishments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 


overstates  the  nimiber  of  radio  and 
television  broadcast  stations  that  are 
small  businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of 
the  new  rules  on  small  business,  we  did 
not  propose  an  alternative  definition  in 
the  IRFA.5 

Accordingly,  for  purposes  of  this 
Report  and  Order,  we  utilize  the  SBA's 
definition  in  determining  the  number  of 
small  businesses  to  which  the  rules 
apply,  but  we  reserve  the  right  to  adopt 
a  more  suitable  definition  of  "small 
business"  as  appUed  to  radio  and 
television  broadcast  stations  and  to 
consider  further  the  issue  of  the  number 
of  small  entities  that  are  radio  and 
television  broadcasters  in  the  future. 
Further,  in  this  RFA.  we  will  identify 
the  different  classes  of  small  radio  and 
television  stations  that  may  be  impacted 
by  the  rules  adopted  in  this  Report  and 
Order. 

(2)  Issues  in  applying  the  definition  of 
a  "small  business".  As  discussed  below, 
we  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 
number  of  small  entities  to  which  the 
rules  will  apply.  Our  estimates  reflect 
our  best  judgments  based  on  the  data 
available  to  us. 

An  element  of  the  definition  of  "small 
business"  is  that  the  entity  not  be 
dominant  in  its  field  of  operation.  We 
were  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
estabUsh  whether  a  specific  television 
or  radio  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
any  television  or  radio  station  from  the 


'  We  have  pending  proceedings  seeking  comment 
on  the  definition  of  and  data  relating  to  small 
businesses.  In  our  Notice  of  Inquiry  in  GN  Docket 
^4o.  96-113  (In  the  Matter  of  Section  257  Proceeding 
to  Identify  and  Eliminate  Market  Entry  Barriers  for 
Small  Businesses),  FCX  96-216,  released  May  21, 
1996,  we  requested  commenters  to  provide  profile 
data  about  small  telecommunications  businesses  in 
particular  services,  including  television,  and  the 
market  entry  barriers  they  encounter,  and  we  also 
sought  comment  as  to  how  to  define  small 
businesses  for  purposes  of  implementing  Section 
257  of  the  Telecommunications  Act  of  1996.  which 
requires  us  to  identify  market  entry  barriers  and  to 
pFescribe  regulations  to  eliminate  those  barriers. 
The  comment  and  reply  conunent  deadlines  in  that 
proceeding  have  not  yet  elapsed.  Additionally,  in 
our  Order  and  Notice  of  Proposed  Rule  Making  in 
■MM  Docket  No.  96-16  (In  the  Matter  of 
Streamlining  Broadcast  EEO  Rule  and  Policies, 
Vacating  the  EEO  Forfeiture  Policy  Statement  and 
Amending  Section  1.80  of  the  Commission's  Rule* 
to  Include  EEO' Forfeiture  Guidelines),  11  FCC  Red 
5154  (1996),  we  invited  conunent  as  to  whether 
relief  should  be  afforded  to  statioas:  (1)  Based  on 
small  staff  and  what  size  staff  would  be  considered 
sufficient  for  relief,  e.g.,  10  or  fewer  full-time 
employees;  (2)  based  on  operation  in  a  small 
market:  or  (3)  based  on  operation  in  a  market  with 
a  small  minority  work  force.  We  have  not 
coDcluded  the  foregoing  rule  making. 


definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  We  attempted  to  factor  in 
this  element  by  looking  at  revenue 
statistics  for  owners  of  television  and 
radio  stations.  However,  as  discussed 
further  below,  we  could  not  fully  apply 
this  criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent. 

\Vith  respect  to  applying  the  revenue 
cap,  the  SBA  has  defined  "annual 
receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
from  licensees  tiiat  we  could  use  to 
apply  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

Under  SBA  criteria  for  determining 
annual  receipts,  if  a  concern  has 
acquired  an  affiliate  or  been  acquired  as 
an  affiliate  during  the  applicable 
averaging  period  for  determining  annual 
receipts,  the  annual  receipts  in 
determining  size  status  include  the 
receipts  of  both  firms.  13  CFR 
121.104(d)(1).  The  SBA  defines 
affiliation  in  13  CFR  121.103.  While  the 
Commission  refers  to  an  affiliate 
generally  as  a  station  affiliated  with  a 
network,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1),  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  radio  and 
television  stations  were  affiliated  based 
on  SBA's  definitions,  we  relied  on  the 
data  bases  available  to  us  to  afford  us 
that  information. 

(3)  Estimates  based  on  BIA  data.  We 
have  performed  a  study  based  on  the 
data  contained  in  the  BIA  Publications, 
Inc.  Master  Access  Television  Analyzer 
Database,  which  lists  a  total  of  1,141 
full-power  commercial  television 
stations.  We  have  excluded  from  our 
calculations  Low  Power  Television 
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(LPTV)  Stations  and  translator  stations, 
two  secondary'  sen'ices  that  have 
traditionally  not  had  standing  in 
allotment  proceedings,  which  are  the 
subject  of  this  rule.  It  should  be  noted 
that  the  percentage  figures  derived  from 
the  data  base  may  be  undennclusive 
because  the  data  base  does  not  list 
revenue  estimates  for  noncommercial 
educational  stations,  and  these  are 
therefore  excluded  from  our 
calculations  based  on  the  data  tiase. 
Non-commercial  stations  also  have  a 
diminished  regulatory  burden  by  virtue 
of  the  rule  change  adopted  m  this 
Report  and  Order.  The  data  indicate 
that,  based  on  1995  revenue  estimates, 
440  full-power  commercial  television 
stations  had  an  estimated  revenue  of 
10.5  million  dollars  or  less.  That 
represents  54  percent  of  commercial 
television  stations  with  revenue 
estimates  listed  in  the  BIA  program.  The 
data  base  does  not  list  estimated 
revenues  for  331  stations.  Using  an 
extreme  scenario,  if  those  331 
commercial  stations  for  which  no 
revenue  is  listed  are  counted  as  small 
stations,  there  would  be  a  total  of  771 
stations  with  an  estimated  revenue  of 
10.5  million  dollars  or  less,  representing 
approximatelv  68  percent  of  the  1,141 
commercial  television  stations  listed  in 
the  BIA  data  base. 

Alternatively,  if  we  look  at  owners  of 
commercial  television  stations  as  listed 
in  the  BIA  data  base,  there  are  a  total  of 
488  owners.  The  data  base  lists 
estimated  revenues  for  60  percent  of 
these  owners,  or  295  Of  these  295 
owners,  158  or  54  percent  had  annual 
revenues  of  10.5  million  dollars  or  less. 
Using  an  extreme  scenario,  if  the  193 
owTiers  for  which  revenue  is  not  listed 
are  assumed  to  be  small,  the  total  of 
small  entities  would  constitute  72 
percent  of  owners. 

In  summary,  based  on  the  foregoing 
extreme  analysis  based  on  the  data  in 
the  BIA  data  base,  we  estimate  that  as 
many  as  approximately  771  commercial 
television  stations  (about  68  percent  of 
all  commercial  televisions  stations) 
could  be  classified  as  small  entities.  As 
we  noted  above,  these  estimates  are 
based  on  a  definition  that  we  believe 
greatly  overstates  the  number  of 
television  broadcasters  that  are  small 
businesses.  Further,  it  should  be  noted 
that  under  the  SBA's  definitions, 
revenues  of  affiliated  businesses  that  are 
not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  The  estimates 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 


such  revenues  from  non-television 
affijiated  companies. 

There  are  approximately  10,250 
commercial  radio  broadcasting  stations 
and  1,810  noncommercial  radio 
broadcast  stations  of  ail  sizes  in  the 
nation,  writh  approximately  5,200 
different  commercial  owners.  For  the 
same  reasons  as  above,  the  exact 
nimiber  of  small  radio  broadcasting 
entities  to  which  the  elimination  of  the 
rule  will  apply  is  unknown.  Based  on 
1995  revenue  estimates,  the  BIA 
Publications.  Inc.  MasterAccess 
Analyzer  Database  data  base  indicates 
that  3,314  commercial  radio  stations 
had  an  estimated  revenue  of  $5.0 
million  or  less.  That  represents 
approximately  90  percent  of  commercial 
radio  stations  with  revenue  estimates 
listed  in  the  BIA  program.  The  data  base 
does  not  Ust  estimated  revenue  for  6,571 
stations.  Using  the  most  extreme 
scenario,  if  those  6,571  stations  for 
which  no  revenue  estimates  is  fisted  are 
counted  as  small  stations,  there  would 
be  a  total  of  9,885  stations  with  an 
estimated  revenue  of  $5.0  miUion 
dollars  or  less,  representing 
approximately  96  percent  of  the  10,257 
commercieil  radio  stations  listed  in  the 
BIA  data  base. 

Alternatively,  if  we  look  at  owners  of 
commercial  radio  stations  as  fisted  in 
the  BIA  data  base,  there  are  a  total  of 
5,207  owners.  The  data  base  fists 
estimated  revenues  for  29  percent  of 
these  owners,  or  1,532.  Of  these  1,532 
owrners,  1,344  or  88  percent  had  aimual 
revenue  of  less  than  $5.0  million.  Using 
the  most  extreme  scenario,  if  the  3,675 
owners  for  which  revenue  estimates  are 
not  listed  are  assumed  to  be  small 
businesses,  then  the  total  of  small 
enfifies  would  consfitute  96  percent  of 
commercial  radio  station  owners. 
Further,  many  noncommercial  radio 
broadcasters  are  considered  to  be  small 
entities.  Thus,  a  large  number  of  owners 
of  radio  broadcast  facifities  of  several 
types  (commercial  AM,  commercial  FM, 
and  noncommercial  FM  stations)  could 
benefit  from  the  rule  amendment  herein 
adopted. 

(4)  Alternative  classification  of  small 
stations.  An  alternative  way  to  classify 
small  radio  and  television  stations  is  by 
the  number  of  employees.  The 
Commission  cujrentiy  applies  a 
standard  based  on  the  number  of 
employees  in  administering  its  Equal 
Employment  Opportunity  Rule  [EEO) 
for  broadcasting.*  Thus,  radio  or 


television  stations  with  fewer  than  five 
full-time  employees  are  exempted  from 
certain  EEO  reporting  and 
recordkeeping  requirements.^  We 
estimate  that  the  total  number  of 
broadcast  stations  with  4  or  fewer 
employees  is  approximately  4,239. * 

D.  Projected  compfiance  requirements 
of  the  rule.  This  Report  and  Order 
imposes  no  new  reporting, 
recordkeeping,  or  other  compfiance 
requirements. 

E.  Significant  alternatives  considered 
minimizing  the  economic  impact  on 
small  entities  and  consistent  with  the 
stated  objectives.  The  action  taken  does 
not  impose  additional  burdens  on  smaU 
entities  and,  as  discussed  in  detail  at 
paragraphs  9-10  of  the  Report  and 
Order,  will  in  fact  have  a  positive 
economic  impact,  as  entities,  including 
small  entities,  will  be  able  to  increase 
their  service  more  expeditiously  and 
with  fewer  legal  challenges.  A  small 
entity  opposing  Commission  action  by 
petitioning  for  reconsideration  will  still 
be  able  to  seek  a  stay  in  an  individual 
case,  based  on  the  merits  of  that  case.  In 
those  cases  where  a  third  party  is 
required  to  move  involuntarily,  all  costs 
are  borne  by  the  party  initiating  the 
request  for  changes  to  the  allotment 
table.  This  should  adequately  address 
the  concerns  of  commenters  opposed  to 
this  rule  change. 

F.  Report  to  Congress.  The  Secretary 
shall  send  a  copy  of  this  Final 
Regulatory  Flexibifity  Analysis  along 
with  this  Report  and  Order  in  a  report 
to  Congress  pursuant  to  Section  251  of 


'TheConunission's  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rule  was  adopted  prior  to  the  requirement  of 
approval  by  the  Small  Business  Administration 
pursuant  to  Section  3(a)  of  the  Small  Business  Act, 
IS  U.S.C  632(a),  as  amended  by  Section  222  of  the 


Small  Business  Credit  and  Business  Opportunity 
Enhancement  Act  of  1992,  Pub.  L.  102-366.  section 
222(b)(1).  106  Stat.  999  (1992).  as  further  amended 
by  the  Small  Business  Administration 
Reauthorization  and  Amendments  Act  of  1994,  Pub. 
L.  103-403.  section  301,  108  SUt.  4187  (1994). 
However,  this  definition  was  adopted  after  the 
public  notice  and  the  opportunity  for  comment.  See 
Report  and  Order  in  Docket  No.  18244,  23  FCX:  2d 
430  (1970). 

'See,  e.g.,  47  C.F.R  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395  applies  to 
licensees  with  five  or  more  full-time  employees); 
Firtt  Report  and  Order  in  Docket  No.  21474  (In  the 
Matter  of  Amendment  of  Broadcast  Equal 
Employment  Opportunity  Rules  and  FCC  Form 
395),  70  FOC  2d  1466  (1979).  The  Commission  is 
currently  considering  how  to  decrease  the 
administrative  burdens  imposed  by  the  EEO  rule  on 
small  stations  while  maintaining  the  effectiveness 
of  our  broadcast  EEO  enforcement.  Order  and 
Notice  of  Proposed  Rule  Making  in  MM  Docket  No. 
96-16  (In  the  Matter  of  Streamlining  Broadcast  EEO 
Rule  and  Policies,  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  Amending  Section  1.80  of  the 
Commission's  Rules  to  Include  EEO  Forfeiture 
Guidelines),  11  FCC  Red  5154  (1996).  One  option 
under  consideration  is  whether  to  define  a  small 
station  for  purposes  of  affording  such  relief  as  one 
with  ten  or  fewer  full-time  employees.  Id.  at  1  21. 

■Compilation  of  1994  Broadcast  Station  Annual 
Employment  Reports  (FCC  form  39SB),  Equal 
Opportunity  Employment  Branch,  Mass  Media 
Bureau,  FCC. 
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the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
codified  at  5  U.S.C.  801(a)(1)(A).  A  copy 
of  this  RFA  will  also  be  published  in  the 
Federal  Register 

f  )rdenng  Clauses 

15  Accordingly,  it  is  ordered  That 
5  1.420(f)  of  the  Commission's  Rules,  47 
CFR  1.420(0,  is  amended  as  set  forth 
below. 

16.  //  is  further  ordered  That  any  stay 
granted  pursuant  to  Section  1.420(fl  of 
the  Commission's  Rules,  47  CFR 
§  1.420(f),  that  is  in  effect  on  the 
effective  date  of  this  Report  and  Order 
is  lifted. 

17.  It  is  further  ordered  That, 
pursuant  to  the  Contract  with  America 
Advancement  Act  of  1996,  the 
amendment  set  forth  below  will  become 
effective  September  23, 1996. 

1 8.  /f  is  further  ordered  That  this 
proceeding  is  terminated. 

19.  Additional  Information.  For 
additional  information  regarding  this 
proceeding,  please  contact  Paul  Gordon, 
Mass  Media  Bureau,  Policy  and  Rules 
Division,  (202)  418-2130. 

list  of  Subjects  in  47  CFR  Part  1 

Adniinistrative  practice  and 
procedure.  Radio,  Telecommunications, 
Television. 

Federal  ODmmunications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

.\uthority:  47  U.S.C.  151, 154,  303,  and 

309()).  unless  otherwise  noted. 

2.  Section  1.420  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1.420    Additional  procedures  In 
proceedings  for  amendment  of  the  FM  or  TV 
Tables  of  Allotments. 

*  •         •         «         » 

(f)  Petitions  for  reconsideration  and 
responsive  pleadings  shall  be  served  on 
parties  to  the  proceeding  and  on  any 
licensee  or  permittee  whose 
authorization  may  be  modified  to 
specify  operation  on  a  different  channel, 
and  shall  be  accompanied  by  a 
certificate  of  service. 

*  *        •        «        « 

|FR  Doc  96-21444  Filed  8-22-96;  8:45  am] 

BILUNG  CODE  6712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  94-1 26   RM-.8531] 

Radio  Broadcasting  Services;  Willows, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Chaimel 
292A  to  Willows,  California,  as  that 
community's  first  local  FM  transmission 
service,  in  response  to  a  petition  for  rule 
making  filed  by  KIQS,  Inc.  See  59  FR 
59394.  November  17, 1994.  Coordinates 
used  for  Channel  292A  at  Willows  are 
39-25-56  and  122-04-50.  With  this 
action,  the  proceeding  is  terminated. 

DATES:  Effective  September  23,  1996. 
The  window  period  for  filing 
applications  will  open  on  September  23, 
1996,  and  close  on  October  24,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  292A  at  Willows,  California, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-126. 
adopted  August  2, 1996,  and  released 
August  9,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street.  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Utle  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303. 48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Willows.  Channel 
292A. 


Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

!FR  Doc.  96-21219  Filed  8-22-96;  8:45  am] 

BILLING  CODE  8712-01-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  960126016-6121-04;  I.D. 
081596B] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason 
Adjustments  From  the  U.S.-Canadian 
Border  to  Cape  Falcon,  OR,  and  From 
Sisters  Rocks  to  Mack  Arch,  OR 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  adjustments. 

SUMMARY:  NMFS  announces  inseason 
increases  to  the  non-treaty  and  treaty 
Indian  coho  salmon  ocean  fishery 
quotas  in  the  area  from  the  U.S.- 
Canadian border  to  Cape  Falcon.  OR. 
The  increase  to  the  non-treaty  quota  is 
apportioned  between  the  commercial 
troll  and  recreational  fisheries  and 
among  recreational  subareas  according 
to  the  coho  salmon  allocation  provisions 
contained  in  the  Fishery  Management 
Plan  for  the  Ocean  Salmon  Fisheries  off 
the  Coasts  of  Washington.  Oregon,  and 
CaUfomia.  NMFS  also  announces  that 
the  commercial  salmon  fishery  in  the 
area  from  Sisters  Rocks  to  Mack  Arch, 
OR,  opened  7  days  a  week  beginning 
August  15.  1996.  This  adjustment  is 
intended  ta  provide  additional  fishing 
opportunity  to  commercial  fishermen 
and  maximize  the  harvest  of  chinook 
salmon  without  exceeding  the  ocean 
share  allocated  to  the  commercial 
fishery  in  this  area. 

DATES:  Modification  of  the  coho  salmon 
quotas  is  effective  August  22. 1996. 
through  September  30.  1996. 
Modification  of  the  fishing  season  is 
effective  0001  hours  local  time,  August 
15.  1996,  through  2400  hours  local  time, 
August  31, 1996.  Comments  will  be 
accepted  through  September  6.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  NMFS  (Regional  Director), 
NOAA,  7600  Sand  Point  Way  NE., 
Seattle,  WA  98115-0070.  hiformation 
relevant  to  this  action  has  been 
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compiled  in  aggregate  fonn  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the 
Regional  Dirpctor 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  In  the 
annual  managenient  measures  for  ocean 
salmon  fisheries  (61  FR  20175,  May  6, 
1996),  NMFS  announced  that  the  non- 
treaty  conunercial  and  recreational 
salmon  fisheries  in  the  area  from  the 
U.S. -Canadian  border  to  Cape  Falcon. 
OR.  are  closed  unless  the  conditions 
allowing  the  contingency  seasons  are 
met.  Agreement  was  reached  betweei^ 
the  United  States  and  Canada  that  the 
Canadian  harvest  of  coho  seilmon  off  the 
west  coast  of  Vancouver  Island  (WCVI) 
would  be  less  than  1  million  fish.  At 
this  harvest  level,  the  contingency 
seasons  could  be  opened  and 
adjustments  to  the  non-treaty  coho  total 
allowable  catch  (TAC)  could  be  made, 
implemented  by  inseason  management. 
U.S.  fishery  managers  agreed  at  that 
time  that  any  additional  harvest 
opportunity  on  echo  salmon  would  be 
provided  to  the  inside  fisheries  instead 
of  the  ocean  fisheries.  Therefore,  when 
the  contingency  seasons  opened,  the 
non-treaty  ocean  TAC  was  set  at  75,000 
coho.  The  overall  treaty  Indian  troll 
ocean  quota  was  increased  to  25,000 
coho  as  provided  for  in  the  annual 
management  measiu^s  {61  FR  40157, 
August  1,  1996). 

Tne  annual  management  measures 
state  that,  at  a  harvest  level  of  less  than 
1.1  million  coho  salmon  off  WCVI,  the 
non-treaty  coho  TAC  may  be  increased 
above  75,000,  contingent  on  the 
following  criteria  being  met:  Allocating 
at  least  50  percent  of  the  savings  from 
WCVI  harvest  reductions  below  1.2 
million  coho  to  spawmer  escapement  of 
the  critical  coho  stocks;  no  increase  in 
estimated  Oregon  coastal  natiual  coho 
impacts  above  those  modeled  under  the 
assumptions  of  the  season  structure 
presented  in  the  contingency  seasons  for 
an  assumed  WCVI  harvest  of  1.2  million 
coho;  and  agreement  among  all  relevant 
state  and  tribal  fishery  managers.  Any 
adjustments  to  the  non-treaty  coho  TAC 
would  be  implemented  by  inseason 
management. 

On  August  7,  the  Regional  Director 
consulted  with  fishery  managers  of  the 
States  of  Washington  and  Oregon  and 
the  affected  northwest  treaty  Indian 
tribes,  and  the  Chairman  of  the  Pacific 
Fishery  Management  Council,  regarding 
further  discussions  and  a 


recommendation  to  increase  coho 
salmon  quotas  above  the  levels  in  the 
contingency  regime.  The  best  available 
analysis  of  impacts  of  the  increased 
quotas  indicates  that  at  least  50  percent 
of  the  savings  from  the  reduction  in 
harvest  level  will  accrue  to  spawner 
escapements  of  the  critical  coho  stocks, 
and  that  overall  impacts  on  Oregon 
coastal  natural  coho  salmon  are  neutral. 
Therefore,  the  criteria  for  adjustments  to 
the  non-treaty  coho  TAC  were  met. 

NMFS  is  increasing  the  non-treaty 
coho  salmon  ocean  quota  north  of  Cape 
Falcon,  OR,  by  8,000  fish,  from  75,000 
to  83,000  fish.  The  overall  non-treaty 
increase  is  distributed  between  the 
commercial  and  recreational  fisheries, 
with  the  troll  fishery  quota  increasing 
fitjm  18,800  to  20,800  fish.  The 
recreational  quota  increases  are  further 
distributed  among  the  four  subareas 
north  of  Cape  Falcon,  with  the  quota  in 
the  subarea  from  the  U.S.-Canadian 
border  to  Cape  Alava,  WA,  increasing 
from  5,800  to  6,400  fish;  the  quota  in  the 
subarea  from  Cape  Alava  to  the  Queets 
River,  WA,  increasing  from  1,500  to 
1.700  fish;  the  quota  in  the  subarea  from 
the  Queets  River  to  Leadbetter  Point, 
WA,  increasing  from  20,800  to  23.000 
fish;  and  the  quota  in  the  subarea  from 
Leadbetter  Point,  WA,  to  Cape  Falcon, 
OR,  increasing  from  28,100  to  31,100 
fish.  NMFS  is  also  increasing  the  overall 
treaty  Indian  coho  salmon  ocean  quota 
by  5,000  fish,  from  25,000  to  30,000 
fish. 

In  the  annual  management  measiu^si, 
NMFS  announced  that  the  1996 
commercial  fishery  for  all  salmon 
except  coho  salmon  in  the  area  from 
Sisters  Rocks  to  Mack  Arch,  OR,  would 
open  August  3,  with  the  season  to 
follow  a  cycle  of  2  days  open  and  2  days 
closed,  imtil  the  earlier  of  August  31  or 
attainment  of  the  3,000  chinook  salmon 
quota. 

The  best  available  information  on 
August  12  indicated  that  commercial 
catches  for  the  first  three  open  periods 
(August  3-4,  7-a,  and  11-12)  totaled 
slightly  over  500  chinook  salmon.  The 
preseason  objective  for  implementing 
the  open/closure  cycle  was  to  dampen 
catch  rates  and  prevent  the  quota  from 
being  attained  too  quickly  or  exceeded 
by  a  large  amount.  The  preseason 
management  measure  that  opened  this 
fishery  for  2-day  periods  is  being 
rescinded,  because  its  use  as  a  catch 
dampening  measure  is  considered  to  be 
too  restrictive.  Conversion  to  a  fishing 
season  open  7  days  per  week  vdll 


provide  additional  fishing  opportunity 
to  commercial  fishermen  to  increase 
access  to  chinook  salmon.  This 
adjustment  was  effective  starting  with 
the  opening  of  the  next  scheduled 
period  on  August  15. 

Modifications  of  quotas  and  fishing 
seasons  are  authorized  bv  regulations  at 
50  CFR  660.409(b){l)(i).  All  other 
restrictions  that  apply  to  these  fisheries 
remain  in  effect  as  announced  in  the 
annual  management  measures. 

The  Regional  Director  consulted  with 
representatives  of  the  Washington 
Department  of  Fish  and  Wildlife, 
Oregon  Department  of  Fish  and  Game, 
treaty  Indian  tribes,  and  Pacific  Fishery 
Management  Council  regarding  this 
action.  The  States  of  Washington  and 
Oregon  will  manage  the  non-treaty 
commercial  and  recreational  fisheries  in 
State  waters  adjacent  to  these  areas  of 
the  exclusive  economic  zone  consistent 
with  this  Federal  action.  The  treaty 
Indian  tribes  will  manage  the  treaty  troll 
fisheries  in  accordance  with  the  revised 
coho  quota.  As  provided  by  the  inseason 
action  procedures  of  50  CFR  660.411. 
actual  notice  to  fishermen  of  the 
modification  of  fishing  season  was  given 
prior  to  August  15,  1996  (reopening  date 
of  the  commercial  fishery  between 
Sisters  Rocks  and  Mack  Arch,  OR)  and 
actual  notice  to  fishermen  for  the 
inseason  increases  to  the  non-treaty  and 
treaty  Indian  coho  salmon  ocean  fishery 
quotas  was  given  on  August  15,  1996,  by 
telephone  hotline  number  206-526- 
6667  or  800-662-9825,  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  adjust  these 
fisheries  in  a  timely  manner,  NMFS  has 
determined  that  good  cause  exists  for 
this  action  to  be  issued  vnthout 
affording  a  prior  opportunity  for  public 
comment.  This  action  does  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660,411  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  August  19, 1996. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management.  National  Marine  Fisheries 

Service. 

(FR  Doc.  96-21552  Filed  8-22-96;  8:45  am] 

BIUJNQ  CODE  3S10-22-F 


43474 


VOL 


Proposed  Rules 


ISS 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  s  to  give  interested 

persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Parts  1005,  1007,  1011,  and  1046 
[Docket  No.  AO-388-A9,  et  al    DA--96-08; 

Milk  In  the  Carolina  and  Certain  Other 
Marketing  Areas;  Notice  of  Extension 
of  Time  for  Filing  Comments 

agency:  Agricultural  Marketing  Service, 

I'SD.A. 

ACTION:  Extension  of  time  for  filing 
■  comments  to  the  tentative  partial 
decision. 


7CFR 
Part 

Marketing  Area 

AONos. 

1005 
1007 

Carolina  ....' 

Southeast  

AO-388- 

A9 
AO-366- 

1011 
1046 

Tennessee  Valley  

Louisville-Lexingtorv 
Evansville. 

A38 
AO-251- 

A40 
A0-12»- 

A67 

UMI 


SUMMARY:  This  document  extends  the 
time  for  filing  comments  to  the  tentative 
partial  decision  which  would 
incorporate  a  transportation  credit 
balancing  fund  into  four  Federal  milk 
marketing  orders  in  the  Southern  United 
States.  The  amendments  are  based  on 
the  record  of  a  pubhc  hearing  held  May 
15-16,  1996.  in  Charlotte.  North 
Carolina.  Carohna  Virginia  Milk 
Producers  Association  requested 
additional  time  to  more  accurately 
comment  on  the  amendments.  The  time 
has  been  extended  sixty  (60)  days  to 
October  16. 1996. 

DATES:  Comments  are  now  due  on  or 
before  October  16.  1996. 
ADDRESSES:  Comments  (six  copies) 

should  be  tiled  with  the  Hearing  Clerk, 
Room  1083,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250 
FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2971,  South 


Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  690-1932. 

SUPPLEMENTARY  INFORMATION: 

Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  May  1, 

1996;  published  May  3, 1996  (61  PR 

19861). 

Tentative  Partial  Decision:  Issued  July 
12.  1996;  published  July  18,  1996  (61  FR 
37628). 

Interim  Amendment  of  Rules:  Issued 
August  2, 1996;  published  August  9, 
1996. 

Notice  is  hereby  given  that  the  time 
for  filing  comments  to  the  tentative 
partial  decision  regulating  the  handling 
of  milk  in  the  Carolina.  Southeast. 
Tennessee  Valley,  and  Louisville- 
Lexington-Evansville  marketing  areas  is 
hereby  extended  from  August  17.  1996. 
to  October  16, 1996. 

Carolina  Virginia  Milk  Producers 
Association  requested  the  extension  of 
time  for  comments  arguing  that  an 
extension  was  necessary  in  order  to 
have  sufficient  time  to  observe  the  rules 
once  in  effect.  This  additional  time 
would  allow  interested  persons  to 
commenl  more  acctirately  on  the 
amendments. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  appUcable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

List  of  Subjects  in  7  CFR  Parts  1005, 
1007, 1011,  and  1046 

Milk  marketing  orders. 

Dated:  August  16. 1996. 
Lon  Hatamiya, 
Administrator. 

(FR  Doc.  96-21489  Filed  8-22-96;  8:45  am) 
BILUNQ  CODE  341(M»-.^ 
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[Docket  Nos.  AO-368-A25.  AO-380-A15; 
DA-95-01] 

Milk  in  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
Marketing  Areas;  Partial 
Recommended  Decision  and 
Opportunity  To  File  Written  Exceptions 
orr  Proposed  Amendments  To 
Tentative  Marketing  Agreement  and  To 
Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  recommends 
adoption  of  proposed  amendments  that 
would  add  two  counties  to  the  Pacific 
Northwest  milk  marketing  area  and 
modif\'  the  component  pricing 
provisions  of  the  order  Other  issues 
included  m  the  proceeding,  including 
all  of  those  pertaining  to  the 
Southwestern  Idaho-Eastern  Oregon 
Federal  milk  order,  will  be  dealt  with  at 
a  later  time.  The  recommendations  are 
based  on  the  record  of  a  public  hearing 
held  in  Portland,  Oregon,  on  July  11-12, 
1995. 

DATES:  Comments  must  be  submitted  on 
or  before  September  23,  1996. 
ADDRESSES:  Comments  {four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1083.  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Breroner.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2971. 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
2357, 

SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 

Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 
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The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretar\'  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  niUng  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  writh  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  record  indicates  that  there  are 
approximately  1,400  dairy  farmers 
whose  milk  is  pooled  under  the  Pacific 
Northwest  Federal  milk  order,  and  20 
milk  handlers  regulated  under  the  order. 
For  the  purpose  of  the  Regulatory 
Flexibility  Act,  a  dairy  farm  is 
considered  a  "small  business"  if  it  has 
an  annual  gross  revenue  of  less  than 
$500,000,  and  a  dairy  products 
manufacturer  is  a  "small  business"  if  it 
has  fewer  than  500  employees.  Most 
parties  subject  to  a  milk  order  are 
considered  to  be  small  businesses. 

None  of  the  proposed  amendments 
would  result  in  any  change  in  the 
regulatory  status  of  any  handlers  or  the 
pool  status  of  any  producers.  The 
addition  of  two  counties  to  the 
marketing  area  would  reduce  the 
handler  burden  of  reporting  out-of-area 
sales  into  the  counties  added  to  the 
marketing  area. 

The  addition  of  a  payment  component 
is  not  expected  to  cause  any  additional 
expense  to  milk  handlers  for  testing 
producer  milk.  Reporting  an  additional 
component  may  increase  the  time 
involved  in  preparing  handler  and 
producer  pavToll  reports  to  a  small 
degree,  particularly  in  the  process  of 
changing  frou;  two  payment 
components  to  three.  However,  there 


was  no  testimony  regarding  any 
additional  time  reqidred  for  the 
preparation  of  these  already-required 
reports. 

The  record  of  the  proceeding 
indicates  that  the  proposed  change  in 
the  multiple  component  pricing  plan 
v«ll  result  in  a  reduction  of  the 
minimum  prices  handlers  are  required 
to  pay  producers  by  about  10  cents  per 
huncfredweight,  or  less  than  one  percent 
of  the  pool  value  of  producer  milk.  This 
change  may  confer  a  slight  benefit  on 
handlers  of  milk  used  in  manufactured 
dairy  products,  and  reduce  returns  to 
some  dairy  fanners.  However,  a 
reduction  in  the  cost  of  milk  used  in 
cheese  may  result  in  more  milk  being 
used  in  cheese  rather  than  nonfat  dry 
milk,  which  generally  is  a  lower-valued 
use.  In  that  case  dairy  farmers  may 
benefit  from  higher  returns  to  the  pool. 
In  any  event.  Federal  milk  order  prices 
are  minimum  prices,  and  handlers  can 
always  choose  to  pay  more  than  order 
prices  to  producers. 

Only  one  participant  in  the 
proceeding  identified  his  operation  as  a 
small  business,  but  did  not  identify  the 
manner  in  which  the  proposed 
amendments  would  affect  it  specifically 
as  a  small  business.  Further  comments 
are  invited  concerning  the  potential 
benefits  or  costs  of  the  proposed 
amendments  on  small  entities. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  June  15, 
1995;  pubhshed  June  21,  1995  (60  FR 
32282). 

Extension  of  Time  for  Filing  Briefs: 
Issued  October  12,  1995;  published 
October  23, 1995  (60  FR  54315). 

Extension  of  Time  for  Filing  Briefs: 
Issued  November  2,  1995:  published 
November  9.  1995  (60  FR  56538). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative  , 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Pacific  Northwest  and  Southwestern 
Idaho-Eastern  Oregon  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 


All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Portland,  Oregon, 
on  July  11-12, 1995.  pursuant  to  a     ' 
notice  of  hearing  issued  June  15, 1995, 
(60  FR  32282). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1 .  Pacific  Northwest  marketing  area. 

2.  Supply  plant  definition. 

A.  Southwestern  Idaho-Eastern 
Oregon. 

B.  Pacific  Northwest. 

3.  Government  agency  plant. 

4.  Producer  milk  diversion  limits. 

A.  Southwestern  Idaho-Eastern 
Oregon. 

B.  Pacific  Northwest. 

5.  Call  provision. 

6.  Pacific  Northwest  multiple 
component  pricing  provisions. 

This  decision  deals  only  with  issues 
1  and  6.  The  remaining  issues  on  which 
testimony  and  data  were  gathered  at  the 
hearing  will  be  considered  and  dealt 
with  in  the  process  of  restructiuing  the 
Federal  milk  orders  pursuant  to  the 
1996  Farm  Bill. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pacific  Northwest  marketing  area. 
A  proposal  to  add  the  only  remaining 
two  counties  on  the  Olympic  Peninsula 
that  cturently  are  not  part  of  the 
marketing  area  to  the  Pacific  Northwest 
marketing  area  should  be  adopted. 
Darigold  Farms,  a  cooperative 
association  that  is  also  a  large  handler 
under  the  Pacific  Northwest  order, 
testified  that  the  necessity  of  separating 
out  sales  to  Clallam  and  Jefferson 
Coimties,  Washington,  for  the  purpose 
of  reporting  out-of-area  sales  is  difficult 
and  time-consuming,  but  of  Uttle  real 
benefit.  The  record  indicates  that  there 
are  no  handlers  having  sales  within 
these  two  counties  who  would  become 
regulated  by  the  addition  of  the  counties 
to  the  marketing  area.  In  addition, 
inclusion  of  the  two  counties  would 
reduce  the  reporting  requirements  for 
currently-regulated  handlers,  who  must 
report  sales  into  imregulated  area 
separately  so  that  the  proportion  of  their 
sales  within  the  marketing  area  can  be 
used  for  determining  pool  qualification. 
Therefore,  the  proposal  to  add  Clallam 
and  Jefferson  counties  to  the  Pacific 
Northwest  marketing  area  should  be 
adopted. 
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6  Sdodification  of  multiple 
component  pricing.  A  revised  multiple 
component  pricing  (MQ')  plan  should 
be  adopted  in  the  Pacific  Northwest 
Federal  milk  marketing  order.  The 
pricing  plan  would  contain  elements  of 
both  the  multiple  component  pricing 
plan  initially  submitted  by  Darigold 
Farms  in  Proposal  2,  and  that  proposed 
by  National  All-Jersey,  Inc.,  in  Proposal 
4.  Producers  would  be  paid  on  the  basis 
of  three  components  in  milk:  butterfat, 
protein,  and  other  nonfat  nonprotein 
solids  (other  solids).  Producers'  share  of 
the  value  of  the  pool's  Class  I  and  Class 
II  uses  would  be  reflected  in  a  separate 
weighted  average  differential  price,  or 
"producer  price  differential." 

Regulated  handlers  would  pay  for  the 
milk  they  receive  on  the  basis  of  total 
butterfat,  the  protein  and  other  nonfat 
solids  used  in  Classes  II  and  III,  skim 
milk  used  in  Class  I,  and  the 
hundredweight  of  total  product  used  in 
Class  I.  II  and  ID-A. 

At  the  present  time,  milk  received  by 
handlers  pooled  under  the  Pacific 
Northwest  order  is  priced  on  the  basis 
of  the  pounds  of  total  butterfat,  nonfat 
milk  solids  used  in  Classes  II  and  III  and 
tke  hundredweight  of  skim  milk  used  in 
Class  I.  and  the  hundredweight  of  total 
product  used  in  Classes  I,  II  and  III-A. 
Adjustments  for  such  items  as  overage, 
reclassified  inventory,  location  and 
other  source  milk  allocated  to  Class  I  are 
added  to  or  subtracted  from  the 
classified  use  value  of  the  milk.  The 
resulting  amount  is  distributed  to 
producers  on  the  basis  of  the  total 
pounds  of  nonfat  milk  solids  and 
butterfat  in  each  producer's  milk,  and 
each  producer's  per  hundredweight 
share  of  the  pooFs  Class  I,  Class  11  and 
Class  Ill-A  uses. ' 

Darigold  Farms,  the  proponent 
cooperative  of  Proposal  2.  proposed  to 
change  the  pricing  of  milk  in  die  Pacific 
Northwest  Federal  milk  order  from  the 
current  two-component  pricing  plan 
based  on  butterfat  and  soUds-not-fat 
(SNF)  to  a  three-component  plan  based 
on  butterfat.  protein,  and  "other  soUds" 
(solids  other  than  butterfat  and  protein). 
The  Darigold  witness  testified  that  the 
protein  and  butterfat  prices  would  be 
computed  on  the  basis  of  cheese  and 
butter  prices,  respectively,  and  the 
yields  of  these  respective  products  in 
the  manufacturing  process.  The  "other 
solids"  price  to  handlers  would  be 
computed  by  subtracting  the  value  of 
the  protein  and  butterfat  in  a 
hundredweight  of  milk  from  the  basic 
formula  pnce,  and  dividing  by  the 
Pacific  Northwest  market  average  "other 
solids  '  content.  Currently,  the  nonfat 
solids  price  is  computed  by  subtracting 
the  value  of  the  butterfat  in  a 


hundredweight  of  milk  from  the  basic 
formula  price  and  dividing  by  the 
average  nonfat  solids  content  of  the  milk 
to  which  the  basic  formula  price 
applies — Grade  B  milk  received  at 
manufacturing  plants  in  the  States  of 
Minnesota  and  Wisconsin. 

Class  I  milk  would  continue  to  be 
paid  for  on  a  butterfat-skim  basis.  No 
somatic  ceil  adjustment  would  be 
included  in  Pacific  Northwest  multiple 
component  pricing.  Rather  than 
retaining  the  "weighted  average 
differential  price"  to  producers,  a 
hundredweight  price  that  represents  the 
value  to  producers  of  participation  in 
the  marketwide  pool,  the  Darigold 
proposal  would  include  class  price 
differential  values  in  the  producer 
"other  solids"  price  calculation. 

The  proponent  witness  reviewed  the 
evolution  of  pricing  milk  under  various 
MCP  plans,  and  refinements  made  since 
the  first  MCP  plan  was  implemented  in 
the  Great  Basin  Federal  order  (Order 
139)  in  1988.  The  witness  focused  on 
MCP  plans  which  specifically  priced  the 
protein  portion  of  the  skim  milk,  and 
noted  that  the  plan  first  introduced  in 
three  Ohio  and  Indiana  Federal  milk 
orders  in  1993  used  protein  pricing 
based  on  the  Minnesota- Wisconsin  price 
survey  (M-W)  average  protein  test  rather 
than  on  the  market  average  protein  test. 
He  stated  that  Darigold  supported  this 
pricing  refinement  (use  of  the  average 
test  of  M-W  milk  instead  of  the  market 
average  test)  at  the  first  proceeding  in 
which  MCP  was  considered  for  the 
Pacific  Northwest  order,  but  neither 
understood  its  implications  nor  had 
detailed  information  regarding 
appUcation  of  that  concept  to  a  plan 
pricing  the  SNF  portion  of  skim  milk 
instead  of  the  protein  portion. 

Prior  to  mid-1994,  the  Pacific 
Northwest  milk  order  (Order  124)  priced 
miUc  on  the  basis  of  volume  and 
butterfat.  In  May  1994,  Order  124 
adopted  a  MCP  plan  which  priced  the 
solids-not-fat  (SNF)  portion  of  the  skim 
milk  as  well  as  the  butterfat  component. 
Proponent's  witness  stated  that  this 
pricing  system  recognized  that  much  of 
the  milk  pooled  under  the  order  is  dried 
into  milk  powder,  and  that  yields  on 
powder  correlate  with  the  SNF  content 
of  the  milk. 

The  Darigold  witness  observed  that 
average  Grade  B  milk  in  M-W  plants 
typically  tests  lower  for  SNF  content 
than  does  average  Grade  A  milk  in  the 
Pacific  Northwest,  and  that  fewer  M-W 
plants  report  SNF  than  report  protein 
content.  The  witness  stated  that  this 
difference  in  test  does  not  apply  to 
protein,  as  protein  content  in  milk  is 
comparable  across  regions  or  orders.  He 
asserted  that  the  higher  average  SNF  test 


of  milk  in  Order  124  than  in  the  M-W 
plants  resulted  in  over  five  million 
dollars  in  additional  costs  incurred  by 
Darigold  during  the  first  12  months  of 
the  current  MCP  plan. 

The  Darigold  witness  asserted  that  the 
ciurent  MCP  system  has  resulted  in 
Order  124  handlers  paying  the  highest 
regulated  price  in  the  U.S.  for  milk  used 
to  make  cheese.  As  a  result  of  this 
noncompetitive  position,  he  stated,  an 
increase  in  the  northwest's  share  of  the 
national  cheese  market  is  not  possible. 
The  witness  also  claimed  that  cheese 
market  prices  have  decreased  due  to 
competition.  He  added  that  while  under 
current  pricing  Darigold  cannot  forecast 
profitability  in  making  bulk  cheese, 
consumer-sized  units  of  cheese  would 
be  profitable. 

The  witness  stated  that  Darigold 
would  like  to  encourage  cheese 
production  in  the  region.  He  noted  that 
the  cooperative  has  converted  a  nonfat 
dry  milk  plant  to  cheese-making 
capabihty  to,  in  part,  meet  increasing 
demand  for  cheese  and  lessen  the 
impact  of  Class  III-A  pricing  (which 
reflects  a  lower  value  of  nonfat  dry  milk! 
compared  to  cheese)  on  producers.  The 
witness  testified  that  a  consultant 
analyzed  the  economic  feasibility  of  the 
proponent  increasing  cheese 
production,  thereby  decreasing 
production  of  nonfat  dry  milk,  and 
concluded  that  a  new  cheese  plant  may 
not  be  profitable  because  of  Order  124's 
current  MCP  plan.  The  witness  stated 
that  conversion  of  another  Darigold 
plant  to  mozzarella  production  has  been 
delayed  because  of  the  consultant's 
analysis. 

The  Darigold  witness  asserted  that 
national  cheese  companies  approached 
about  investing  in  the  Pacific  Northwest 
region  have  no  interest  because  the 
price  of  milk  is  too  high  and  the  region 
is  too  far  from  the  processing  centers 
generally  located  east  of  the  Mississippi. 
He  explained  that  a  competitive  price 
for  Class  III  milk  (primarily  milk  used 
in  cheese)  is  essential  to  both  maintain 
current  levels  otcheese  production  and 
encourage  new  investments  in  cheese 
plants. 

The  proponent  witness  asserted  that 
adoption  of  Darigoid's  proposal  would 
bring  the  cooperative  association  back  to 
a  "similar  disadvantage"  as  that  held 
before  May  1994.  He  explained  that  the 
proposal  is  structured  to  reduce  the  cost 
of  milk  to  a  level  that  approaches  what 
was  paid  before  MCP.  although  it  still 
would  be  slightly  higher. 

Proponent's  post-hearing  brief  stated 
that  the  price  of  milk  paid  by  cheese 
plants  on  the  basis  of  components  under 
Order  124  must  be  reduced  to 
something  dose  to  the  Order  135 
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(Southwestern  Idaho-Eastern  Oregon) 
price  if  parity  is  to  exist  among  cheese 
plants  and  if  Order  124  cheese  plants 
are  to  be  able  to  compete  with  the  Idaho 
plants. 

The  Darigold  witness  said  that  the 
impact  of  the  ourent  MCP  system  also 
is  felt  by  plants  producing  Class  n  and 
m-A  products.  Witness  asserted  that 
two  of  Darigold's  true  powder  plants 
have  become  improfitable  since  the 
implementation  of  MCP,  impairing  cash 
flow  and  reducing  the  cooperative's 
ability  to  fund  capital  investments 
without  per-imit  retains. 

Proponent's  witness  estimated  that 
under  Proposal  2,  producer  income 
would  fall  by  about  eight  cents  per 
hundredweight  (cwt.)  if  Class  IE 
utilization  remains  constant,  but  would 
be  two  cents  per  cwt.  higher  than 
producers  were  paid  prior  to  the  current 
MCP  system.  He  stated  that  a  lower 
Class  in  price  should  result  in  an 
increase  of  Class  III  utilization  (with  a 
corresponding  reduction  in  the  volume 
of  Class  ni-A  utilization),  which  would 
increase  the  blend  price  to  producers 
because  milk  would  be  used  in  cheese — 
a  more  valuable  form  than  nonfat  dry 
milk.  As  a  result,  he  claimed,  producer 
income  would  increase. 

The  Darigold  witness  asserted  that  the 
current  MCT*  plan  in  Order  124 
increased  producer  returns  by  an 
average  of  10  cents  per  cwt.  from  the 
previous  system  but  fail^  to  give 
producers  proper  signals  about  the 
components  needed  in  the  market. 
Because  the  weighted  average 
differential  is  included  in  the  current 
pricing  system,  he  claimed,  producers 
continue  to  produce  for  volume  to 
enhance  returns.  The  witness  argued 
that  elimination  of  the  producer 
weighted  average  differential  as  a 
separate  price  component  that 
represents  producers'  share  of  the  Class 
I,  II  and  III-A  differences  in  value  from 
the  basic  formula  price  would  also 
eliminate  a  source  of  confusion  when 
the  differential  is  a  negative  value.  He 
stated  that  payments  based  only  on 
pounds  of  components  would  show 
producers  more  directly  the  value  of  the 
individual  components,  giving  the 
producer  a  direct  incentive  to  produce 
the  most  valuable  component. 

The  writness  testified  that  a  somatic 
cell  adjustment  was  not  included  in 
proponent's  proposal  because  Order 
124's  monthly  average  SCC  is  between 
190,000  and  210,000.  Consequently,  he 
stated,  somatic  cells  do  not  need  to  be 
considered  as  a  pricing  factor  in  Order 
124. 

Opposition  to  Proposal  2  was 
expressed  by  five  Order  124  producers, 
all  members  of  the  proponent 


cooperative.  Each  producer  asserted  that 
the  proposal  would  result  in  lower 
prices  to  producers  and  each  producer 
expressed  support  for  the  pricing  system 
currently  in  effect  in  Order  124. 

National  All-Jersey,  Inc.  (NAJ),  a 
national  dairy  fanner  organization  that 
assists  its  members  in  marketing  their 
milk,  is  proponent  of  Proposal  4,  a  MCP 
plan  which  would  modify  the  current 
plan  in  effect  imder  Order  124.  Also 
supporting  Proposal  4  is  the  American 
Jersey  Cattle  Association.  The  two 
organizations  have  220  dairy  farmer 
members  in  Oregon  and  Washington. 

NAJ's  vritness  expressed  support  for 
the  concept  presented  in  Proposal  2  but 
stated  that  Proposal  4  differs  in  two 
respects:  the  method  of  calculating  the 
protein  value  and  retention  of  the 
current  feature  of  a  weighted  average 
differential  paid  on  a  himdredweight 
basis. 

The  NAJ  witness  stated  that  the 
current  system  is  an  improvement  over 
the  butterfat/skim  (pre-May  1994)  plan. 
However,  he  asserted,  market  conditions 
are  changing,  vdth  more  milk  in  this 
marketing  area  predicted  to  be  used  in 
cheese  production.  He  stated  that  since 
protein  is  the  most  important  milk 
component  in  cheese  manufacture,  it  is 
important  to  recognize  protein  in  the 
Order  124  pricing  plan. 

The  witness  stated  that  imder  the 
current  plan,  all  nonfat  solids 
components  are  priced  at  the  same 
level — a  pound  of  protein  is  assigned 
the  same  value  as  a  pound  of  lactose. 
According  to  the  wdtness,  the  ciurent 
pricing  plan  does  not  give  dairy  farmers 
a  direct  incentive  to  increase  production 
of  protein  compared  to  the  other  nonfat 
solids.  He  asserted  that  the  current  plan 
can  be  inequitable  to  both  producers 
and  handlers  because  protein  should  be 
assigned  a  higher  value  than  lactose. 

The  v«tness  testified  that  a  producer 
with  milk  containing  a  higher 
percentage  of  nonfat  solids  as  protein  is 
paid  less  per  pound  of  protein  than  one 
with  a  lower  percentage  of  nonfat  solids 
that  is  protein.  The  NAJ  representative 
stated  that  based  on  the  relationship  of 
protein  to  solids-not-fat  in  a  particular 
milk,  a  cheese  maker  could  either  be 
overpaying  or  underpaying  for  the  milk. 
He  contended  that  a  milk  pricing  plan 
that  includes  a  separate  payment  for  the 
protein  component  would  be  more 
equitable  to  both  producers  and 
handlers.  He  also  noted  that  a  MCP  plan 
that  includes  protein  would  allow 
cheese  manufacturers  to  purchase  milk 
at  a  price  that  better  reflects  its  cheese 
yield  potential. 

NAJ's  witness  stated  that  the  major 
objective  of  any  milk  pricing  plan  is  to 
give  dairy  farmers  the  economic 


incentive  to  produce  the  most  valuable 
component  in  milk,  which  currently  is 
protein.  He  contended  that  to  achieve 
this  objective,  the  protein  value  needs  to 
be  as  high  as  can  be  economically 
justified  while  being  equitable  to  both 
producers  and  handlers.  The  witness 
asserted  that  within  any  MCP  plan  that 
is  adopted,  the  ratio  of  the  protein  price 
to  both  the  butterfat  price  and  the  other 
solids  price  must  be  high  enough  to 
encourage  dairy  fanners  to  increase  the 
ratio  of  protein  to  butterfat  and  other 
solids  in  their  milk  production. 

Proposal  4's  protein  price  would  be 
derived  fitjm  cheese  and  whey  powder 
market  prices  and  yield  factors.  The 
proponent  witness  stated  that  both 
protein  and  butterfat  are  necessary  for 
making  cheese.  He  explained  that  in 
addition  to  protein's  direct  impact  on 
yield,  a  higher  level  of  the  casein 
portion  of  protein  allows  more  butterfat 
to  be  utilized  in  cheese-making,  giving 
protein  a  value  as  a  cheese  ingredient 
beyond  its  actual  contribution  to  yield. 

The  NAJ  witness  contended  that 
evidence  exists  to  support  a  higher 
value  for  protein  than  provided  for  in 
Proposal  2.  He  stated  that  many  cheese 
manufacturers  add  nonfat  dry  milk 
(NFDM)  to  producer  milk  to  standardize 
or  increase  the  ratio  of  casein  or  protein 
to  butterfat;  in  doing  so,  the  protein 
content  of  the  milk  used  to  make  cheese 
is  increased  and  therefore  more  of  the 
butterfat  contained  in  producer  milk 
may  be  utilized.  The  witness  stated  that 
a  higher  protein  value  would  give  dairy 
fanners  a  greater  economic  incentive  to 
produce  protein  rather  than  the  less 
important  component,  "other  solids." 

The  NAJ  witness  explained  that 
Proposal  4's  protein  price  also  includes 
a  value  determined  from  the  whey  price 
and  a  yield  factor,  both  to  recognize  the 
additional  value  of  protein  beyond  that 
calculated  from  the  yield  factor  and  a 
market  cheese  price  and  to  accoimt  for 
all  of  the  milk  protein.  The  vdtness 
asserted  that  the  majority  of  cheese 
plants  do  process  their  whey. 

The  proponent  witness  asserted  that 
the  inclusion  of  whey  in  the  calculation 
of  the  Proposal  4  protein  price  is 
consistent  with  current  market 
practices.  As  an  example,  the  witness 
cited  the  price  of  butter  used  to 
determine  the  price  of  butterfat  in  the 
Federal  order  system.  He  pointed  out 
that  the  butterfat  price,  calculated  from 
the  price  of  butter,  is  paid  by  handlers 
that  process  or  manufacture  milk 
products  other  than  butter.  The  NAJ 
witness  stated  that  handlers  who  do  not 
manufacture  butter  have  not  objected  to 
paying  for  butterfat  based  on  the  price 
of  a  product  they  do  not  make,  and 
argued  that  this  is  no  different  than  the 
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price  of  protein  being  based  on  the  price 
of  Cheddar  cheese  and  dry  whey  solids 
for  handlers  that  do  not  manufacture 
these  products. 

According  to  the  NAJ  witness,  the 
Proposal  4  "other  solids"  price  would 
be  calculated  in  a  manner  similar  to  that 
in  Proposal  2.  and  the  market  average 
content  for  other  solids  would  be  used. 
Proposal  4  retains  the  current  weighted 
average  differential  price  on  a 
hundredweight  basis  rather  than 
including  the  Class  I.  II,  and  III-A 
differential  values  in  the  computation  of 
the  producer  "other  solids"  price  as  in 
Proposal  2.  The  witness  contended  that 
it  is  important  for  producers  to  see  the 
direct  value  of  participation  in  the 
Federal  order  pool  and  the  sources  of 
value  for  each  milk  component. 

The  NAJ  representative  stated  that 
Proposal  4  also  uses  the  same  protein 
and  other  solids  prices  for  both 
producers  and  handlers,  with  any 
differences  in  component  levels  of  milk 
used  in  Class  I  versus  Classes  II  and  m 
to  be  reconciled  in  the  weighted  average 
differential  value.  The  witness  stated 
that  the  need  for  separate  handler  and 
producer  protein  and  other  solids  prices 
and  the  confusion  resulting  from  use  of 
more  than  one  price  for  a  single 
component  would  be  eliminated. 

The  NAJ  witness  said  that  since  there 
is  a  direct  relationship  between 
manufacturing  product  yield  and  the 
level  of  protein  and  other  solids 
contained  in  milk.  Class  II  and  III 
handlers'  obhgations  to  the  pool  under 
Proposal  4  would  reflect  more 
accurately  the  economic  value  of  the 
milk  they  use.  He  stated  that  a  MCP 
plan  that  provides  equal  manufacturing 
margins  across  all  milk  component 
levels  would  be  the  most  uniform  and 
equitable.  He  asserted  that  Proposal  4 
comes  closest  to  meeting  this  objective 
by  providing  more  equity  among 
handlers  while  providing  an  incentive 
to  procure  and  produce  higher-protein 
milk.  The  witness  contended  that 
adoption  of  Proposal  4  would  direct 
milk  to  its  most  valuable  use. 

The  proponent  witness  said  Proposal 
4  would  allow  all  producers  to  receive 
payment  at  the  same  price  per  pound  for 
each  component  contained  in  their  milk 
production,  regardless  of  concentration. 
The  witness  stated  that  more  equity  in 
payment  to  producers  would  be 
provided  than  under  either  the  ctirrent 
system  or  Proposal  2  and,  consequently, 
that  some  redistribution  of  monies 
among  producers  would  occur. 

A  witness  for  Tillamook  County 
Creamery  Association  (Tillamook),  a 
cooperative  which  pools  and  processes 
one-third  of  the  milk  produced  in 
Oregon,  testified  in  opposition  to 


Proposals  2  and  4.  Tillamook's  primary 
objections  and  concerns,  supported  by 
Portland  Independent  Milk  Producers 
Association  (PIMPA)  in  a  post-hearing 
brief  filed  with  Tillamook's,  are  that  &e 
proposed  changes  are  not  economically 
justified,  the  proposals  would  result  in 
lower  pay  prices  to  Pacific  Northwest 
dairy  farmers,  and  the  proposals  should 
not  have  been  heard  given  another 
recent  proceeding  held  in  1992 
regarding  many  of  the  same  issues. 

The  Tillamook  witness  stated  that  the 
cooperative  has  recently  had  a  less-than- 
adequate  supply  of  raw  milk  to  meet 
production  needs  as  a  result  of 
dechning  milk  production  within  its 
membership  brought  on  by  severe 
economic  stress  in  the  Oregon  coastal 
dairy  industry.  Tillamook's  post-hearing 
brief  contended  that  current  supply  and 
demand  conditions  in  Order  124  cannot 
support  a  price  reduction  and, 
consequently,  no  justification  exists  for 
the  lower  pay  prices  that  may  result  if 
Proposal  2  is  adopted. 

The  Tillamook  representative  stated 
that  since  the  implementation  of  Class 
ni-A  in  Federal  orders  in  1993, 
Tillamook  member  incomes  have  fallen 
64  cents  per  hundredweight,  while  feed 
costs  continue  to  rise.  The  witness 
stated  that  adoption  of  Proposal  2  would 
cause  pool  blend  prices  and  producer 
payout  prices  to  fall  another  8  to  9  cents 
per  hundredweight.  He  stated 
opposition  toward  any  proposals  that 
would  further  erode  producer  income. 

The  Tillamook  witness  predicted  that 
a  reduction  in  producer  pay  prices 
would  result  in  additional  plant  profits 
for  manufacturers  of  cheese.  Given  the 
influence  of  NFDM  manufacture  and 
Class  III-A  prices  on  pool  values, 
however,  he  expected  Uttle  if  any  of  that 
increase  in  plant  margins  to  be  passed 
back  to  producers.  The  witness  stated 
that  manufacturing  plants  should  look 
toward  production  efficiencies  and 
value-added  marketing  rather  than 
reduced  payments  to  producers  for  their 
source  of  income. 

The  Tillamook  witness  stated  a 
preference  for  the  current  pricing 
system.  However,  he  conceded  that 
adding  protein  as  a  component  in 
pricing  milk  is  a  sound  concept  and 
stated  that  if  a  new  form  of  MCP  were 
adopted,  Tillamook  would  support  a 
system  using  the  composition  of  M-W 
average  milk  to  value  all  components. 
The  witness  argued  that  using  a  national 
standard  to  determine  the  value  of 
components  in  milk  is  more  appropriate 
than  having  a  variety  of  isolated 
standards  based  on  smaller  production 
areas.  Additionally,  he  asserted  that 
using  M-W  component  tests  to  calculate 
the  value  of  each  component  would  be 


the  best  method  to  assure  that  all 
processors  are  treated  fairly  and 
producers  are  paid  properly  for  milk 
which  produces  greater  cheese  yields. 
Tillamook's  post-hearing  brief  noted 
that  the  1992  hearing  which  initially 
considered  MCP  for  Order  124 
considered  specifically  the  question  of 
whether  to  use  the  M-VV  average  test  or 
the  market  average  test  to  compute  the 
SNF  price;  interested  parties  ultimately 
requested,  and  USDA  adopted  in  the 
final  decision,  the  average  M-W  test  for 
solids  nonfat. 

The  Tillamook  representative  agreed 
with  other  witnesses  that  the  best  hope 
for  improving  producer  prices  under  the 
current  provisions  of  Order  124  would 
be  to  increase  the  utilization  of  Class  III 
relative  to  Class  III-A.  He  also  agreed 
that  because  an  economically 
competitive  price  of  milk  must  exist  to 
produce  cheese,  milk  used  to  produce 
cheese  in  the  region  should  not  be 
priced  higher  than  in  other  regions  of 
the  Federal  order  system, 

The  Oregon-Washington  Dairy 
Processors  Association  (OWDPA), 
representing  proprietary  processors  who 
operate  the  majority  of  pool  distributing 
plants  regulated  under  Order  124, 
opposed  Proposals  2  and  4  because  both 
would  result  in  lower-than-current  milk 
prices  to  producers.  A  witness  for  the 
association  asserted  that  producers 
associated  with  Order  124  have  been 
subjected  to  excessive  price  declines  in 
recent  years  and  oppose  any  further 
declines,  particularly  those  which  result 
from  increasing  returns  to  specific 
sectors  of  the  processing  industry. 
The  OWDPA  witness  supported 
modifications  to  either  Proposal  2  or  4 
which  would  use  M-W  average 
component  composition  in  place  of 
market  average  composition.  He  stated 
that  this  modification  for  either 
proposal  would  limit  potential  producer 
losses  by  followring  the  ciurent  MCP 
plan  more  closely,  and  would  be 
consistent  with  MCP  plans  in  other 
markets. 

The  witness  stated  OWDPA 's 
opposition  to  incorporating  Class  I,  II 
and  IIl-A  price  differentials  within  the 
calculation  of  the  othec  solids  price,  and 
supported  instead  continuing  payment 
of  a  weighted  average  differential  price 
to  producers  on  a  hundredweight  basis. 
He  asserted  that  Proposal  2  is  an  attempt 
to  use  differential  funds  to  enhance 
returns  on  "other  solids"  and  would 
represent  an  unfair  advantage  to 
producers  of  higher  solids  milk  who 
may  already  be  receiving  additional 
payments  to  reflect  the  unique 
characteristics  of  their  production  for 
the  market.  The  witness  observed  that 
the  production  of  high-solidS  producers 
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may  be  the  least  likely  source  of  milk  for 
those  uses  which  normally  generate 
class  price  differentials  The  OV\^DP.^ 
witness  asserted  that  it  is  mappropnate 
to  penalize  producers  serving  the  Class 

1  market  bv  denying  them  equal  access 
to  funds  derived  from  such  sources,  He 
argued  that  returning  Class  I  or  Class  II 
differentials  to  producers  on  a 
hundredweight  basis  is  the  only 
equitable  method  of  apportioning  pool 
proceeds. 

Northwest  Independent  Milk 
Producers  .Association  (NWI).  a 
cooperative  association  regulated  under 
Order  124.  supported  Proposal  4.  The 
NVVT  witness  expressed  the 
cooperative's  support  for  continued 
refinements  in  MCP  programs  under 
Federal  orders  with  the  position  that  the 
component  values  of  producer  milk 
should  reflect  more  closely  the  market 
value  of  products  produced  by  these 
components.  He  stated  that  since 
January  1995  the  cooperative  has  paid 
its  members  based  on  the  components 
and  values  of  the  MCP  plan 
recommended  in  late  1994  for  five 
Midwest  Federal  order  markets. 

The  NVV!  witness  stated  that  Proposal 

2  would  improve  the  current  MCP 
system  but  would  fail  to  price 
components  used  in  Class  III  closely 
enough  to  the  Class  III  value  to  result  in 
appropriate  returns  to  producers.  The 
witness  asseried  that  Proposal  4  would 
reflect  more  nearly  the  components' 
market  value  and  convey  more 
accurately  to  producers  the  right 
economic  signals  for  component 
production  and  management  decisions. 

The  NWI  representaUve  noted  that 
producer  confusion  and 
misunderstanding  has  existed  regarding 
the  weighted  average  differential,  which 
sometimes  has  been  positive  and 
sometimes  negative.  However,  he 
maintained  that  the  current  order 
provisions  result  m  a  weighted  average 
differential  that  appropriately  indicates 
market  prices  and  class  usages,  and  that 
this  aspect  of  the  current  pricing  plan 
should  be  continued. 

Olympia  Cheese  Company  (Olympia 
Cheese)  was  not  represented  by 
testimony  during  the  hearing,  but  did 
file  a  post-hearing  brief.  Olympia 
Cheese's  brief  contended  that  more  time 
should  be  allowed  to  assess  the  current 
MCP  plan  and  to  allow  for  changes 
resulting  from  the  pending  Farm  Bill. 
The  brief  opposed  implementing  the 
MCP  portion  of  Proposal  2.  However, 
should  the  MCP  plan  be  revised,  the 
brief  supported  using  the  Pacific 
Northwest  market  average  test  instead  of 
the  M-W  test  to  compute  component 
values,  and  opposed  including  a  whey 
protein  factor  to  calculate  a  protein 


price  in  any  MCP  plan.  The  brief 
contended  that  whey  is  more  of  a 
disposal  problem  than  a  profitable 
endeavor  and  that  whole  whey 
operations  represent  a  disposal  cost 
rather  than  a  contribution  to  earnings. 
The  brief  stated  that  Olympia  Cheese 
has  invested  capital  and  now  makes 
whey  protein  concentrate,  but  stated 
that  the  resulting  lactose  is  a  disposal 
problem  that  will  require  another 
substantial  investment. 

This  decision  recommends  the 
adoption  of  a  pricing  plan  for  milk 
based  on  three  components  rather  than 
two,  and  a  weighted  average  differential, 
or  "producer  price  differential"  per 
himdredweight.  Milk  pooled  under  the 
Pacific  Northwest  Federal  milk  order 
should  be  priced  on  the  basis  of  its 
protein,  other  nonfat  solids,  and 
butterfat  components. 

The  protein  price  contained  in  this 
decision  is  based  on  the  value  of  protein 
in  the  manufacture  of  cheese,  as 
determined  by  cheese  market  prices, 
and  is  not  a  residual  of  the  basic 
formula  price  (BFP)  minus  butterfat 
value  as  is  the  case  in  the  Southwest 
Idaho-Eastern  Oregon  {Order  135)  MCP 
plan.  The  butterfat  price  would  be  based 
on  the  butter  market,  as  it  is  in  other 
multiple  component  pricing  systems. 
"Other  nonfat  sohds"  will  be  priced  as 
a  residual  of  the  BFP  minus  protein 
value  and  butterfat  value,  divided  by  a 
marketwide  average  "other  sohds"  test. 
The  butterfat,  protein,  and  other  nonfat 
solids  prices  would  be  expressed  in 
dollars  per  pound  carried  to  the  fourth 
decimal  place.  In  addition,  payments  to 
each  producer  should  reflect  the  value 
of  participation  in  the  marketwide  pool 
on  a  hundredweight  basis. 

Recognition  of  both  the  protein  and 
other  solids  components  imder  the 
Pacific  Northwest  pricing  plan  will  give 
producers  the  proper  signal  to 
concentrate  on  production  of  nonfat 
solids,  especially  protein,  because  it  is 
the  sohds  in  milk  rather  than  the  water 
that  give  milk  its  functional  and 
economic  value.  Additional  emphasis 
on  the  importance  of  the  value  of 
protein  in  cheese  manufacttu^  is 
appropriate,  as  this  use  of  producer  milk 
results  in  greater  value  to  producers 
than  milk  used  in  nonfat  dry  milk,  and 
the  record  indicates  that  an  increasing 
percentage  of  the  producer  milk  in  this 
market  will  be  used  in  cheese. 

As  in  other  orders  for  which  multiple 
component  pricing  has  been  adopted, 
this  decision  assures  that  the  value  of 
the  components  of  producer  milk  used 
in  Class  III  remains  equal  to  the  BFP. 
Maintaining  the  price  relationship  of 
Class  III  use  between  orders  helps  to 
assure  some  basic  uniformity  in  the 


Federal  order  pricing  system  nationally. 
If  the  sum  of  the  butterfat  and  protein 
component  values  is  greater  than  the 
BFP,  a  situation  whici  would  result  in 
a  negative  other  nonfat  soUds  price,  the 
protein  price  will  be  adjusted  such  that 
the  other  nonfat  sohds  price  will  be 
zero. 

Three  details  of  the  revised  pricing 
plan  on  which  participating  parties  did 
not  generally  agree  surfaced  at  the 
hearing.  These  were  (1)  the  computation 
of  an  appropriate  level  of  protein  price, 
(2)  whether  the  "other  sohds"  price 
should  be  computed  by  dividing  the 
residual  value  by  the  M-W  or  the 
marketwide  "other  sohds"  test,  and  (3) 
whether  the  differential  values  of  milk 
used  in  Classes  I,  II  and  ID- A  should 
continue  to  be  paid  to  producers  as  a 
weighted  average  differential  or  be 
combined  with  the  value  from  which 
the  "other  solids"  price  is  computed. 

Protein  is  the  most  important 
comp>onent  in  cheese-making  and 
increasing  voliunes  of  milk  in  Order  124 
are  being  used,  or  are  forecast  to  be 
used,  in  cheese  production.  A  payment 
for  protein  should  be  directly  included 
in  the  milk  pricing  plan  ifi  order  to  give 
producers  an  incentive  to  increase 
protein  production.  Under  the  current 
butterfat  and  solids-not-fat  pricing 
system,  all  nonfat  soUds  are  priced  at 
the  same  level.  As  a  result,  producers 
are  not  given  a  direct  incentive  to 
increase  protein  production  over  other 
nonfat  sohds. 

The  inclusion  of  protein  in  the  milk 
pricing  system  provides  for  greater 
equity  for  both  handlers  and  producers. 
Under  the  current  Order  1 24  pricing 
system,  a  producer  who  delivers  milk 
containing  a  higher  percentage  of  nonfat 
solids  as  protein  receives  a  lower  price 
per  pound  of  protein  than  one  with  a 
lower  percentage  of  nonfat  solids  that  is 
protein.  In  this  situation,  some  cheese- 
makers  could  be  overpaying,  and  some 
imderpaying,  for  milk,  resulting  in 
unequal  milk  protein  costs  to  handlers. 
The  three-component  milk  pricing  plan 
provides  a  system  in  which 
manufacturing  handlers  are  obligated  to 
pay  the  same  price  per  pound  for  each 
of  the  components  in  milk.  At  the  same 
time,  all  producers  would  receive  the 
same  price  per  pound  for  each 
component  contained  in  their  milk. 

Protein  price.  The  protein  price  for 
milk  pooled  imder  the  Pacific 
Northwest  Federal  milk  order  should  be 
calculated  by  multiplying  the  monthly 
average  of  40- pound  block  cheese  prices 
on  the  Green  Bay  Cheese  Exchange  by 
1.32,  without  including  a  value  for 
whey  protein.  This  price  calculation, 
included  in  Proposal  2,  would  result  in 
a  lower  protein  price  than  that  in 
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Proposal  4.  The  1.32  yield  factor  is 
obtained  from  the  modified  Van  Slyke 
and  Price  cheese  yield  formula.  Based 
on  milk  containing  3.2  percent  protein, 
the  formula  predicts  that  for  each  pound 
of  protein  used  for  Cheddar  Qieese- 
making.  75  percent  of  that  pound  of 
protein  yields  1.32  pounds  of  cheese 
(with  the  remaining  25  percent  ending 
up  in  whey). 

The  record  indicates  that  both  protein 
and  butterfat  are  necessary  for  cheese- 
making  Protein  has  value  beyond  its 
actual  contribution  to  cheese  yield 
because  it  determines  the  amount  of  the 
butterfat  in  milk  that  will  be  used  in 
cheese  by  forming  the  matrix  that  causes 
the  butterfat  to  remain  with  the  cheese. 
The  Van  Slyke  formula  indicates  that 
with  a  favorable  ratio  of  protein  to 
butterfat,  90  percent  of  each  pound  of 
butterfat  used  for  Cheddar  cheese- 
making  remains  in  the  cheese. 

The  total  value  of  producer  milk  at 
market  average  component  levels  is 
basically  the  same  under  both  Proposals 
2  and  4;  the  difference  is  the  percentage 
of  the  skim  milk  value  allocated  to 
protein  and  to  other  solids.  When  a 
value  for  whey  is  specifically  included 
in  the  protein  price  calculation,  as 
under  Proposal  4  in  which  the  value  of 
protein  in  whey  powder  is  included  to 
account  for  all  the  milk  protein  beyond 
the  portion  contained  in  cheese,  a 
higher  protein  price  and  lower  other 
solids  price  result. 

Proposal  4  provides  a  higher  protein 
price  than  Proposal  2,  but  results  in  a 
protein  price  lower  than  that  under 
Order  135  Comparing  the  period  May 
1994  through  May  1995,  the  average 
protein  prices  per  pound  under 
Proposals  2  and  4,  and  under  Order  135 
would  have  been  SI. 6547,  $2.0205,  and 
$2.87,  respectively. 

The  hearing  record  provides  little 
basis  for  incorporating  a  whey  powder 
price  factor  in  the  computation  of  the 
protein  price.  The  record  indicates  that 
for  one  Order  124  handler  the  cost  of 
whev  production  amounts  to  between 
80  and  120  percent  of  the  sales  value. 
Although  the  protein  in  whey  does  have 
value,  the  cost  of  recovery  is  so  great 
that  it  frequently  has  httle,  or  a  negative, 
value  to  handlers.  In  addition,  certainly 
much  less  than  100  percent  of  the 
protein  that  is  not  incorporated  in 
cheese  is  captured  in  whey  products. 
The  record  also  indicates  that  the 
capability  of  making  a  whey  product, 
which  is  not  available  to  every  cheese- 
maker,  leads  to  another  disposal 
problem — that  of  lactose. 

The  N.^l  argument  that  an  appropriate 
protein  component  price  would,  like  the 
price  of  butterfat  based  on  a  butter 
market  price,  reflect  all  of  the  value  of 


the  component's  use  in  one  product 
overlooks  the  fact  that  the  price  of 
butterfat.  based  on  its  value  in  butter, 
prices  that  component  at  probably  its 
lowest  use  value,  and  likely  underprices 
it  in  other  products.  Pricing  protein 
according  to  its  value  in  cheese  appears 
to  be  appropriate,  but  enhancing  that 
price  by  the  value  of  a  product  that  the 
handler  may  not  make  (whey)  would 
overstate  the  value  of  protein  in  cheese. 
In  addition.  Federal  order  pricing  is 
intended  to  reflect  minimum  values 
rather  than  maximum  values.  Handlers 
who  believe  that  they  obtain  more  value 
from  protein  than  they  are  required  to 
pay  for  under  the  order  may  gain  a 
competitive  advantage  in  procuring 
supplies  of  high-protein  producer  milk 
by  paying  more  than  the  minimum 
order  price  for  protein. 

The  difference  in  proteiii  prices  under 
Orders  124  and  135  should  resuh  in 
few,  if  any,  disorderly  conditions 
between  the  two  marketing  areas.  On 
average,  the  amount  by  which  the  Order 
135  protein  price  exceeds  that  in  Order 
124  will  be  compensated  for  by  the 
additional  "other  solids"  payment 
component  under  Order  124.  Very  few 
producers'  milk  should  contain  protein 
and  "other  solids"  that  vary  so  greatly 
from  average  milk  that  they  would  find 
it  advantageous  to  overcome  the  various 
institutional  factors  that  would  make  it 
difficult  to  switch  between  the  two 
markets.  If  some  degree  of  such 
"switching"  should  occur,  it  is  even 
more  unlikely  that  the  balance  between 
protein  and  "other  solids"  in  individual 
producers'  milk  would  be  variable 
enough  to  make  a  change  in  markets 
more  than  a  one-time  occurrence. 

Computation  of  "other  solids"  price. 
The  price  for  "other  soUds"  should  be 
computed  by  dividing  the  remaining 
value  of  the  BFP,  after  the  butterfat  and 
protein  values  have  been  deducted,  by 
the  Pacific  Northwest  "other  solids" 
content.  If  the  resulting  other  solids 
price  is  less  than  zero,  the  protein  price 
would  be  reduced  so  that  the  "other 
solids"  price  would  equal  zero. 

Record  evidence  inoicates  that  the 
current  pricing  plan  in  the  Pacific 
Northwest  order  does  not  value  the 
composition  of  average  milk  correctly, 
and  will  continue  to  overvalue  the 
"other  solids"  component  if  either 
Proposal  2  or  4  is  adopted  using  the 
average  nonfat  solids  test  of  M-W  milk. 
The  record  indicates  that  while  protein 
levels  are  comparable  across  regions  or 
orders,  the  nonfat  solids  tests  reported 
in  the  Pacific  Northwest  are  consistently 
higher  than  those  reported  for  M-W 
milk.  The  conclusion  could  be  drawn 
that  milk  produced  in  the  Pacific 
Northwest  therefore  should  carry  a 


higher  value.  However,  because  most 
plants  within  the  M-W  survey  purchase 
milk  for  processing  cheese,  fewer  plants 
within  the  survey  report  SNF  than 
protein.  Both  the  M-W  survey  price  and 
the  MCP  system  in  the  five  north  central 
markets  reflect  the  fact  that  the  M-W 
average  test  is  used  in  markets  that  have 
a  higher  percentage  of  milk  used  to 
produce  cheese. 

Since  the  implementation  of  the 
Pacific  Northwest  MCP  plan  in  May 
1994.  Grade  B  milk  in  the  M-W  region 
has  tested  lower  for  SNF  by  014  pounds 
per  hundredweight  than  has  Grade  A 
milk  in  the  Pacific  Northwest,  resulting 
in  a  price  difference  between  the  two 
regions  of  .016  cents  per  pound  of  SNF. 
For  a  seven-month  period  during  1992, 
Darigold's  SNF  tests  ranged  from  .04  to 
.19  higher  than  the  M-W  SNF  tests. 
Thus,  a  discrepancy  exists  between  the 
average  SNF  test  stipulated  in  the  order 
(the  M-W  test)  and  the  average  SNF  test 
within  the  region.  As  a  result,  plants 
located  in  the  Pacific  Northwest  pay 
more  per  hundredweight  for  milk  used 
in  manufactured  products  than  do 
plants  located  in  the  M-W  region. 
Additionally,  Order  124's  price  per 
pound  of  SNF  averages  about  1  to  1.5 
cents  higher  than  California,  placing 
class  prices  for  milk  used  in 
manufactured  products  under  Order  124 
higher  than  both  California  and  the 
Midwest.  If  the  5-market  MCP  decision 
were  incorporated  in  the  Pacific 
Northwest  order,  the  cost  of  milk  used 
in  manufacturing  would  be  higher 
under  Order  124  than  in  either 
CaUfomia  or  the  Midwest.  In  such  a 
case,  it  is  appropriate  to  use  market 
composition  of  milk  for  a  region  so 
distant  from  the  upper  Midwest. 

Although  use  of  the  market,  rather 
than  the  M-W,  average  of  "other  solids" 
to  compute  the  "other  soUds"  price  will 
have  the  effect  of  reducing  producer 
returns  by  approximately  10  cents  per 
hundredweight,  increased  profitability 
of  cheese  manufacture  should  offset  that 
effect  by  reducing  the  use  of  milk  in 
Class  III-A.  If,  as  expected,  increasing 
volumes  of  milk  are  used  in  cheese, 
rather  than  in  (lower- value)  nonfat  dry 
milk,  producer  prices  should  increase 
accordingly. 

Producer  price  differential.  Although 
inclusion  of  the  differential  values  of 
producer  milk  used  in  classes  other  than 
Class  in  was  proposed  to  be  part  of  the    . 
"other  solids"  price  calculation,  the 
weighted  average  differential  should  be 
calculated  as  it  is  currently.  Some 
confusion  between  orders  may  be 
avoided  by  referring  to  it  hereafter  as  the 
"producer  price  differential,"  as  it  is  in 
the  5  north  central  milk  orders. 
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Apparently,  one  of  the  reasons  for 
proposing  that  the  differential  pool 
values  be  incorporated  in  computation 
of  the  other  solids  price  is  to  avoid 
producer  confusion  when  the 
differential  value  is  negative.  The  record 
shows  that  a  negative  differential 
existed  for  about  6  of  the  first  12  months 
under  the  current  MCP  system.  While 
the  negative  value  may  be  a  difficult 
concept  for  producers  to  understand  or 
accept — it  indicates  that  participation  in 
the  marketwide  pool  has  a  negative 
value  to  them — there  is  value  in  making 
producers  aware  of  this  aspect  of  the 
Pacific  Northwest  pool. 

Another  of  the  reasons  given  for 
wanting  to  eliminate  this  remaining  per 
hundredweight  basis  of  paying 
producers  for  milk  was  to  discourage 
producers  from  continuing  to  produce 
for  volume,  rather  than  solids,  to 
enhance  returns.  It  is  difficult  to 
describe  the  producer  price  differential 
as  "enhancing"  the  hundredweight 
value  of  milk  when  it  is  sometimes 
negative.  Inclusion  of  class  price 
differentials  in  the  "other  solids"  price 
would  not  necessarily  enhance  that 
price,  but  rather  would  add  to  it  a 
random  plus  or  minus  factor  of  varying 
magnitude. 

It  is  appropriate  to  continue  a 
component  of  producer  payments  that 
represents  the  differential  value  of 
participating  in  the  marketwide  pool. 
Such  a  payment  factor  indicates  market 
prices  and  the  relative  value  of  class 
usages. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Pacific 
Northwest  and  Southwestern  Idaho- 
Eastern  Oregon  orders  were  first  issued 
and  when  they  were  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  thev  may  conflict  vrith 
those  set  forth  herein. 


(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  vkdll  tend  to 
effectuate  the  declared  poUcy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimimi  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  wall  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  v^ll  regulate  the  handling  of 
milk  in  the  same  marmer  as,  and  wrill  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held;  and 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreement  and  the 
order  as  hereby  proposed  to  be 
amended,  are  in  the  ourent  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products 

Recommended  Marketing  Agreements 
and  Order  .Amending  the  Orders 

The  recoimnended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  in  the 
Pacific  Northwest  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1 124 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  Part  1124  is  proposed 
to  be  amended  as  follows: 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1124  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  1124.2,  the  list  of  Washington 
coimties  is  revised  to  read  as  follows: 


§  1124.2     Pacific  Northwest  marketlnq  area. 

«         »  -  -  . 

Washington  counties: 

Adams,  Asotin,  Benton.  Chelan. 
Clallam,  Clark.  Columbia.  Cowlitz. 
Douglas,  Ferry,  Franklin,  Garfield, 
Grant,  Grays  Harbor,  Island.  Jefferson, 
King,  Kitsap,  Kittitas,  Klickitat,  Lewis, 
Lincoln,  Mason,  Okanogan,  Pacific, 
Pend  Oreille,  Pierce,  Sain  Juan,  Skagit, 
Skamania,  Snohomish,  Spokane, 
Stevens,  Thurston,  Wahkiakum,  Walla 
Walla,  Whatcom,  Whitman  and  Yakima. 

•  •        *        *        * 

3.  In  §  1124.30.  paragraphs  (a)(l)(i), 
(a)(l)(ii),  (c){lj.  (c)(2),  and  (c)(3)  are 
revised  to  read  as  follows: 

§112^  3C     neDC-t*  c'  'pceipts  and 
utilization 

•  •         •  •         • 

(a)  *  *  * 

(1)  •  *  • 

(i)  Milk  received  directly  from 
producers  (including  such  handler's 
own  production),  and  the  pounds  of 
protein  and  pounds  of  sofids-not-fat 
other  than  protein  (other  soUds) 
contained  therein; 

(ii)  Milk  received  from  a  cooperative 
association  pursuant  to  §  1124.9(c),  and 
the  pounds  of  protein  and  pounds  of 
solids-not-fat  other  than  protein  (other 
solids)  contained  therein; 

•  •        •        •        * 

(c)  •  •  * 

(1)  The  poimds  of  skim  milk, 
butterfat,  protein  and  solids-not-fat 
other  than  protein  (other  sofids) 
received  from  producers; 

(2)  The  utiUzation  of  skim  milk, 
butterfat,  protein  and  solids-not-fat 
other  than  protein  (other  sofids)  for 
which  it  is  the  handler  pursuant  to 
§  1124.9(b);  and 

(3)  The  quantities  of  skim  milk, 
butterfat,  protein  and  sofids-not-fat 
other  than  protein  (other  soUds) 
delivered  to  each  pool  plant  pursuant  to 
§  1124.9(c). 

•  *        •        •        • 

4.  In  §  1124.31,  paragraphs  (a)(1)  and 
(b)(1)  are  revised  to  read  as  follows: 

§1124.3'      Payoli  reports 

•  •         *         *         * 

(a)  *  *  • 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat,  protein  and  sofids-not-fat 
other  than  protein  (soUds  nonfat) 
contained  in  such  milk,  and  the  number 
of  days  on  which  milk  was  deUvered  by 
the  producer  during  the  month; 

•  *        *        •        • 

(b)  •  *  • 

(1)  The  total  pounds  of  milk  received 
from  each  producer  and  the  pounds  of 
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butterfat.  protein  and  solids-not-fat 
other  than  protein  (solids  nonfat] 
contained  in  such  milk; 

*  •        •        •        • 

5.  In  §  1124.50,  paragraphs  (f) 
introductorv  text  and  (g),  are  revised, 
and  a  new  paragraph  (h)  is  added  to 
read  as  follows: 

§  1 1 24.50    Class  and  component  prices. 

*  c  *  •  • 

(f)  The  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  the  total  of: 

•  •        •        •        • 

(gj  The  protein  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  1.32  times  the  average 
monthly  price  per  pound  for  40-pound 
block  Cheddar  cheese  on  the  National 
Cheese  Exchange  as  reported  by  the 
Department. 

(n)  The  other  solids  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  the  basic  formula  price  at 
test  less  the  average  butterfat  test  of  the 
basic  formula  price  as  reported  by  the 
Department  times  the  butterfat  price, 
less  the  average  protein  test  of  the  basic 
formula  price  as  reported  by  the 
Department  for  the  month  times  the 
protein  price,  and  dividing  the  resulting 
amount  by  the  average  other  solids  test 
of  producer  milk  pooled  under  Part 
1124  for  the  month,  as  determined  by 
the  Market  Administrator.  If  the 
resulting  price  is  less  than  zero,  then  the 
protein  price  will  be  reduced  so  that  the 
other  solids  price  equals  zero. 

6.  Section  1124.53  is  revised  to  read 
as  follows: 

§  1 1 24.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  each 
month,  the  market  administrator  shall 
announce  publicly  the  following  prices: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  The  Class  11  price  for  the  following 
month; 

(c)  The  Class  III  price  for  the 
preceding  month; 

(d)  The  Class  III-A  price  for  the 
preceding  month; 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month; 

(h)  The  other  solids  price  for  the 
preceding  month;  and 

(i)  The  butterfat  differential  for  the 
preceding  month. 

7.  Section  1 124.60  is  amended  by 
redesignating  paragraphs  (f)  through  (m) 
as  paragraphs  (g)  through  (n);  revising 
paragraph  (e).  newly  designated 


paragraphs  (g)  introductory  text.  (gj(3), 
(h)(3),  and  (h)(6),  the  section  heading 
and  the  undesignated  center  heading 
preceding  it;  removing  the  phrase 
"assigned  to  shrinkage"  in  paragraph  (hi 
and  adding  in  its  place  the  phrase 
"assigned  to  inventory";  and  adding  a 
new  paragraph  (f)  to  read  as  follows: 

Producer  Price  Differential 

§1124.60    Handler's  value  of  milk. 

»         »         •         »         « 

(e)  Multiply  the  protein  price  for  the 
month  by  the  pounds  of  protein 
associated  with  the  poimds  of  producer 
skim  milk  in  Class  II  and  Class  III  during 
the  month.  The  pounds  of  protein  shall 
be  computed  by  multiplying  the 
producer  skim  milk  pounds  so  assigned 
by  the  percentage  of  protein  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 

(f)  Multiply  the  other  solids  price  for 
the  month  by  the  poimds  of  other  solids 
associated  with  the  pounds  of  producer 
skim  milk  in  Class  II  and  Class  III  during 
the  month.  The  pounds  of  other  soUds 
shall  be  computed  by  multiplying  the 
producer  skim  milk  pounds  so  assigned 
by  the  percentage  of  other  solids  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 

(g)  With  respect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 

§  1124.44(a)(15),  (b)  and  paragraph  (g)(6) 
of  this  section: 

•  •        •        •        * 

(3)  Multiply  the  pounds  of  protein 
and  other  solids  associated  wdth  the 
skim  milk  pounds  assigned  to  Class  11 
and  in  by  the  protein  and  other  solids 
prices,  respectively; 

*  »        »        *        * 

(h)  •  *  • 

(3)  Multiply  the  pounds  of  protein 
and  other  solids  associated  wnth  the 
skim  milk  pounds  assigned  to  Class  II 
and  in  by  the  protein  and  other  solids 
prices,  respectively; 

*  •        •        •        • 

(6)  Subtract  the  Class  III  value  of  the 
milk  at  the  previous  month's  protein, 
other  milk  solids,  and  butterfat  prices; 

•  *        »        *        • 

8.  In  §  1124.61,  the  section  heading, 
introductory  text,  and  paragraphs  (a),  (d) 
and  (e)  are  revised  to  read  as  follows: 

§  1 124.61    Producer  price  differential. 

A  producer  price  differential  per 
hundredweight  of  milk  for  each  month 
shall  be  computed  by  the  market 
administrator  as  follows: 

(a)  Combine  into  one  total  for  all 
handlers: 


(1)  The  values  computed  pursuant  to 
§  1124.60(a)  through  (c)  and  (g)  through 
(n)  for  all  handlers  who  filed  the  reports 
prescribed  by  §  1124.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §  1 124.71  for  the  preceding  month: 
and 

(2)  Add  the  values  computed 
pursuant  to  §  1124.60(d).  (e)  and  (f);  and 
subtract  the  values  obtained  by 
multiplying  the  handlers'  total  pounds 
of  protein  and  total  pounds  of  other 
solids  contained  in  such  milk  by  their 
respective  prices; 

•         »         •         •        • 

(d)  Divide  the  resulting  amount  by  the 

sum.  for  all  handlers,  of  the  total 
hundredweight  of  producer  milk  and 
the  total  hundredweight  for  which  a 
value  is  computed  pursuant  to 
§1124,60(k):  and 

(e)  Subtract  not  less  than  4  cents  per 
hundredweight  nor  more  than  5  cents 
per  hundredweight  The  result  shall  be 
the  producer  pnce  differential. 

9  Section  1124.62  is  removed,  and 
§  1 124.63  is  redesignated  as  §  1124.62 
and  revised  to  read  as  follows: 

§  1 124.62    Announcement  of  the  producer 
price  differential  and  a  statistical  unifomi 
price. 

On  or  before  the  14th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  produc:er  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  average  protein  and  other 
solids  content  of  producer  milk;  and 

(f)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

10.  hi  §  1124.71  paragraph  (b)(1),  the 
phrase  "§  1124.73(a)(2)(i).  (ii).  and  (iii);" 
is  removed  and  the  phrase 
"§  1124.73(a)(2)(ii)  through  (iv);"  is 
added  in  its  place,  and  paragraphs  (a)(1) 
and  (b)(3)  are  revised  to  read  as  follows: 

§1124.71     Payments  to  the  producer- 
settlement  fund. 

*  *         »         »         « 

(a)  *  •  * 

(1)  The  total  handler's  value  of  milk 
for  such  month  as  determined  pursuant 
to  §1124.60;  and 

•  »         *         •        » 

(b)*  *  * 

(3)  The  value  at  the  producer  price 
differential  adjusted  for  the  location  of 
the  plantis)  from  which  received  (not  to  • 
be  less  than  zeroj  with  respect  to  the 
total  hundredweight  of  skim  milk  and 
butterfat  in  other  source  milk  for  which 
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a  value  was  computed  or  such  handler 
piu^uant  to  §  1124.60(k). 

*  *        »        •        • 

11.  In  §  1124.73,  paragraphs  (c)(2)  and 
(d)(2)  are  amended  by  removing  the 
phrase  "paragraph  (a)(2)(i)  through  (iii) 
of  this  section"  and  adding  in  its  place 
the  phrase  "paragraph  (a)(2)(i)  through 
(iv)  of  this  section";  paragraphs  (a)(2)(ii) 
through  (vi),  (c)  introductory  text,  (c)(1), 
and  (f)(2)  are  revised;  and  a  new 
paragraph  (a)(2)(vii)  is  added  to  read  as 
follows: 

§1124.73     Payments  to  producers  and  to 
cooperative  associations 

(a)  *  *  * 

(2)  *  *  * 

(ii)  Add  the  amount  that  results  from 
multiplying  the  protein  price  for  the 
month  by  the  total  pounds  of  protein  in 
the  milk  received  from  the  producer; 

(iii)  Add  the  amoimt  that  results  from 
multiplying  the  other  solids  price  for 
the  month  by  the  total  poimds  of  other 
solids  in  the  milk  received  from  the 
producer; 

(iv)  Add  the  amount  that  results  from 
multiplying  the  total  hundredweight  of 
milk  received  from  the  producer  by  the 
producer  price  differential  for  the 
month  as  adjusted  pursuant  to 
§  1124.74(a); 

(v)  Subtract  payments  made  to  the 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(vi)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer; 
and 

(vii)  Subtract  any  deduction  required 
pursuant  to  §  1124.86  or  by  statute;  and 

*  *        «        *        • 

(c)  Each  handler  shall  pay  to  each 
cooperative  association  which  operates 
a  pool  plant,  or  to  the  cooperative's  duly 
authorized  agent,  for  butterfat,  protein 
and  other  solids  received  from  such 
plant  in  the  form  of  fluid  milk  products 
as  follows: 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  butterfat,  protein,  and 
other  milk  solids  received  during  the 
first  15  days  of  the  month  at  not  less 
than  the  butterfat,  protein,  and  other 
milk  solids  prices,  respectively,  for  the 
preceding  month;  and 

*  *        •        •        • 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer,  the  pounds  of  butterfat, 
protein  and  other  solids  contained 
therein,  and,  unless  previously 
provided,  the  pounds  of  milk  in  each 
delivery; 


§1124.74    [Amended] 

12.  in  §  1124.74  paragraph  (c),  the 
phrase  "weighted  average  differential 
price"  is  removed  and  the  phrase 
"producer  price  differentiaJ"  is  added  in 
its  place  everywhere  it  appears. 

§1124.76    jAmended] 

13.  In  §  1124.75,  the  second  sentence 
of  paragraph  (a)(l)(i)  is  amended  by 
adding  the  phrase  "or  statistical  uniform 
price"  after  the  words  "estimated 
uniform  price"  and  the  phrase 

estimated  uniform  price"  in  the  first 
sentence  of  paragraph  (b)(4)  is  removed 
and  the  phrase  "statistical  uniform 
price"  is  added  in  its  place. 

§1124.85    [Amended] 

14.  In  §  1124.85  paragraph  (b),  the 
phrase  "§  1124.60  (h)  and  (j)"  is 
removed  and  the  phrase  "§  1124.60  (i) 
and  (k)"  is  added  in  its  place. 

Dated:  August  19, 1996. 
Lon  Hatamiya, 

Administrator. 

[FR  Doc.  96-21491  Filed  S-22-96;  8:45  am) 
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Animal  and  Ptant  Heafth  Insoection 
Service 

9CFR  Part  101 

[DocKet  No   93-152-1] 

RIN  057&-AA65 

Viruses,  Serums,  Toxins,  and 
Analogous  Products:  Definition  of 
Biological  Products  and  Guidelines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  by  revising  the 
definition  of  "biological  products."  The 
amendment  is  necessary  in  order  to 
reflect  current  usage  and  advances  in 
scientific  knowledge,  and  to  clarify 
certain  parts  of  the  definition. 

We  are  also  proposing  to  add  a 
definition  of  "guidelines"  to  the 
regulations.  Guidelines  are  used  to 
assist  manufacturers  of  veterinary 
biologies  and  other  interested  persons 
regarding  test  procedures,  methods,  and 
other  considerations  that  would  be 
acceptable  to  the  agency  in  support  of 
licensure  of  a  veterinary  biological 
product.  This  action  would  clarify  in 
the  regulations  the  purpose  and  intent 
of  guidelines. 

<pATES:  Consideration  will  be  given  only 
*  to  comments  received  on  or  before 
October  22,  1996. 


ADDRESSES:  Please  send  an  original  and 
Uiree  copies  of  your  comments  to 
Docket  No.  93-152-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  93-152-1.  CommenU 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  COHTACT:  Dr. 
David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS. 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1237,  (301)  734-8245. 

SUP-,  f  MENTARY  INFORMATION: 


Background 

Veterinary  biological  products  are 
licensed  under  the  Virus-Serum-Toxin 
Act  (hereinafter  referred  to  as  the  VST  A) 
on  the  basis  of  their  purity,  safety, 
potency,  and  efficacy.  Any  "virus, 
serum,  toxin,  or  analogous  product" 
intended  for  use  in  the  treatment  of 
animals  is  subject  to  regulation  under 
the  VSTA.  Such  substances  are 
commonly  referred  to  as  biologies  or 
biological  products.  The  definitions  of 
terms  related  to  veterinary  biological 
products  appear  in  9  CFR  101. 

The  Food  and  Drug  Administration 
(FDA)  regulates  drugs  for  use  in 
animals.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  defines  "drugs" 
to  include,  among  other  things,  articles 
intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
diseases  in  man  or  other  animals;  and 
articles  (other  than  food)  intended  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals. 
Articles  that  are  used  to  improve  animal 
performance,  such  as  increased  rate  of 
gain  and  enhanced  feed  efficiency,  are 
"drugs"  imder  the  FFDCA.  Section 
902(c)  of  the  FFDCA  states  that  nothing 
in  the  FFDCA  shall  affect,  modify, 
repeal,  or  supersede  the  provisions  of 
the  VSTA.  FDA  regulations  under  21 
U.S.C.  510.4  provide  that  an  animal 
drug  produced  in  full  conformance  with 
the  VSTA  will  not  be  subject  to  the  new 
animal  drug  approval  requirements  of 
the  FFDCA. 

Definition  of  Biological  Product 

The  definition  of  "biological 
products"  in  9  CFR  101.2  was  last 
amended  on  April  2,  1973  (See  38  FR 
8426-8428).  Since  that  time,  the  VSTA 
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has  been  amended  by  the  1985  Food 
Security  Act  (Pub.  L.  99-198)  and 
scientific  advances  have  improved  our 
understanding  of  how  veterinary 
r>iologics  work. 

The  1^^8.5  Food  Security  Act  provided 
!or  additional  enforcement  authorities 
under  the  VST  A,  These  authorities 
include  detention,  seizure,  and 
condemnation  and  injunctive 
procedures.  In  addition,  unless 
otherwise  exempted,  all  veterinary 
biological  products  shipped  in  or  from 
the  United  States  must  meet  Federal 
standards  for  licensure  related  to  purity, 
safety,  potency,  and  efficacy.  Products 
manufactured  in  foreign  countries  may 
not  be  imported  without  a  permit  issued 
under  the  Act  and  regulations.  The  main 
purpose  of  the  VSTA  is  to  protect  those 
who  u.se  veterinary  biologies  from 
product.-,  which  are  worthless, 
(  ontammated,  dangerous,  or  harmful.  In 
this  regard,  products  which  are 
represented  to  be  biological  products 
also  fall  under  the  jurisdiction  of  the 
VSTA 

Since  1973,  ourimderstandingof  how 
■v.eterinar>'  biologies  work  has  advanced 
substantially  It  is  now  recognized  in  the 
scientific  literature  that  the  generation 
or  stimulation  of  an  immune  response 
involves  both  antigens  and  certain 
protein  regulatory  factors  referred  to  as 
cvtokines.  Some  cytokines  (e.g. 
mterleukins)  serve  as  essential 
components  m  the  generation  and 
expression  of  an  immune  response, 
without  which  the  vaccine  would  be 
worthless.  These  cvtokines  may  be 
elicited  through  stimulation  with 
antigens  or  certain 
immunomodulators". 

Cvtokines  are  also  produced  in  many 
bodv  tissues  and  act  on  cell  types  other 
than  those  of  the  immune  system. 
Cvtokines  of  natural  or  synthetic  origin 
can  be  prepared  as  products  for 
administration  to  animals.  Because  of 
the  diverse  biological  activity  of  the 
cytokines,  not  all  products  consisting  of 
these  substances  would  oe  regulated 
under  the  VSTA  Manv  of  these 
cytokines  intended  to  be  used  as  drugs 
would  fall  under  the  jurisdiction  of  the 
Food  and  Drug  Administration.  In  such 
instances,  the  VSTA  would  not  apply. 

Both  cvtokines  and 
immunomodulators  are  analogous  to 
biological  products  when  they  are  used 
tu  stimulate,  supplement,  enhance,  or 
modulate  the  immunity  of  animals  in 
the  treatment  of  disease.  Products 
(insisting  of  these  substances  that  work 
through  these  immune  mechanisms  in 
the  treatment  of  specific  disease 
appropriately  fall  withm  the  definition 
of  'biological  products".  Certain 
immunomodulators  (e.g.,  cell  wall 


extracts  and  products  derived  from  the 
aloe  vera  plant)  that  are  used  in  the 
treatment  of  specific  diseases  of  animals 
have  been  regulated  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
since  1980. 

APHIS  received  a  citizen's  petition 
dated  September  14, 1993,  bom  the 
Animal  Health  Institute,  a  national  trade 
association,  requesting  that  the 
definition  of  "biological  products"  be 
amended  as  set  forth  below: 

The  term  "animal  biologicaJ  product" 
means  any  virus,  serum,  toxin,  or  analogous 
product  represented  as  an  animal  biological 
product  intended  for  use  in  the  diagnosis, 
prevention,  treatment  and  cure  of  disease  in 
animals,  including  any  vaccine,  bacterin, 
toxoid,  whole  blood,  plasma,  serum, 
antiserum,  antitoxin,  other  blood 
compKsnents  involved  in  passive  and  active 
LmmunizaUon,  allergen,  diagnostic 
component,  or  analogous  product,  whether 
any  of  these  products  is  of  natural  or 
synthetic  origin,  or  results  from  synthesizing 
or  altering  antigen  or  antibody  components 
or  similar  technologies. 

1.  A  virus  is  interpreted  to  be  not  only  a 
product  containing  the  infiective  agent  known 
as  a  virus,  but  also  a  product  containing  any 
live  or  killed  microorganism  and  the 
antigenic  or  immunizing  components  of 
microorganisms. 

2.  A  serum  product  is  whole  blood  or  any 
product  derived  therefrom. 

3.  A  toxin  product  is  a  component  or 
product  of  an  organism  (excluding 
substances  that  are  selectively  toxic  to 
microorganisms,  e.g.,  antibiotics]  which  is 
poisonous  to  other  living  organisms  and 
which  stimulates  antibodies  to  itself  when 
administered  at  sublethal  doses. 

4.  A  product  is  analogous  to  a  vaccine, 
bacterin,  toxoid,  whole  blood,  plasma,  serum, 
antiserum,  antitoxin,  other  blood 
components  involved  in  passive  and  active 
immunization,  allergen,  or  diagnostic 
components,  and  includes,  but  is  not  limited 
to  filterable  viruses,  bacteria,  rickettsia,  fungi, 
mycoplasma  and  parasites,  if  it  is  intended 

to  have  a  similar  efiect  in  the  stimulation, 
enhancement,  supplementation,  or 
modulation  of  immunity  of  animals  or  in  the 
detection  or  measvirement  of  antigens, 
antibodies,  nucleic  acids  or  immunity  of 
animals. 

In  drafting  the  proposed  definition, 
APHIS  has  considered  the  citizen's 
petition.  APHIS  has  also  reviewed  its 
own  defiiution  of  "biological  products" 
in  9  CFR  101.2.  Such  review  has  been 
ongoing  because  it  has  become  apparent 
that  some  clarification  and  updating  of 
the  definition  is  necessary.  In  response 
to  the  citizen's  petition  and  to  reflect  its 
own  efforts  to  update  the  definition. 
APHIS  is  proposing  this  rule  to  amend 
the  definition  of  "biological  products" 
in  §101.2. 

The  proposed  APHIS  definition  of 
"biological  products"  in  §  101.2  would 
refer  to  all  viruses,  serums,  toxins 


(excluding  antibiotics),  or  analogous 
products  at  any  stage  of  production, 
shipment,  distribution,  or  sale. 

Under  the  VST.^,  a  "virus"  is  not  only 
a  product  containing  the  infective  agent 
known  as  a  virus,  but  also  a  product 
containing  any  live  or  killed 
microorganism  and  the  antigenic  or 
immunizing  components  of 
microorganisms. 

In  addition,  the  proposed  APHIS 
definition  would: 

1.  Recognize  multiple  components 
that  interact  in  the  functioning  of  the 
immune  system. 

Such  biological  products  would  be 
used  in  the  treatment  of  specific 
diseases  of  animals  through  the 
stimulation,  supplementation. 
enhancement,  or  modulation  of  the 
immune  system  or  immune  response. 

The  use  of  a  biological  product  would 
be  determined,  among  other  things,  by 
the  approved  label  claim  in  the  filed 
Outline  of  Production,  The  approved 
label  claim  would  define  the  purpose 
and  condition  for  use  of  the  biological 
product 

For  purposes  of  this  rule,  the  terms 
"stimulation.  "   "supplementation," 
"enhancement."  and  "modulation"  of 
the  immune  system  would  have  the 
following  meanings.  "Stimuiation" 
would  refer  to  "'active  immunization" 
and  ""supplementation"  of  the  immune 
system  would  refer  to  'passive 
immunization"  (by  blood  or  other 
components).  "Enhancement"  or 
"modulation"  of  the  immune  system 
would  refer  to  the  ""up  regulation"  or 
"fine  tuning."  respectively,  of  the 
immune  system  in  the  generation  of  an 
effective  immune  response. 

2.  Recognize  as  biological  products 
certain  unmunomodulators  used  in  the 
treatment  of  specific  diseases  of 
animals. 

Biological  products  would  include, 
but  not  be  limited  to  vaccines,  bacterins, 
allergens,  antibodies,  antitoxins, 
toxoids,  immunostimulants,  certain 
cytokines,  antigenic  or  immunizing 
components  of  live  organisms,  and 
diagnostic  components,  whether  they 
are  of  natural  or  synthetic  origin,  or 
products  which  result  from  synthesizing 
or  altering  various  substances. 

3  Recognize  genetically  engineered 
products- 

These  substances  would  include 
microorganisms  and  their  antigenic  or 
immunizing  components,  genes  or 
genetic  sequences,  carbohvdrates, 
proteins,  allergens,  and  antibodies. 

4.  Define  analogous  products. 

The  term  ""analogous  products"  in  the 
proposed  definition  of  "biological 
products"  would  include  substances,  at 
any  stage  of  production,  shipment. 
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distribution,  or  sale,  which  are  intended 
for  use  in  the  treatment  of  animals  and 
which  are  similar  in  function  to 
biological  products  in  that  they  act,  or 
are  intended  to  act,  by  stimulating, 
supplementing,  enhancing,  or 
modulating  the  immune  system  or 
immiime  response.  This  tenn  would  also 
apply  to  substances,  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  do  not  act  or  are  not 
intended  to  act  by  stimulating, 
supplementing,  enhancing,  or 
modulating  the  immune  system  or 
immune  response,  but  which  resemble 
or  are  represented  as  biological  products 
through  appearance,  packaging, 
labeling,  claims  (either  oral  or  written), 
representations,  or  through  any  other 
means.  For  example,  a  substance 
consisting  of  water  and  coloring  which 
appears  to  be  a  biological  product  or 
which  is  packaged  or  labeled  or 
represented  as  a  biological  product 
would  be  considered  an  analogous 
product  intended  for  use  in  the 
treatment  of  animals.  The  intended  use 
would  be  determined  using  an  objective 
standard  and  not  a  subjective  one,  and 
would  be  based  on  factors  such  as 
representations,  claims,  packaging, 
labeling,  or  appearance. 

5.  Clarify  coverage  of  diagnostic 
products  and  components. 

The  proposed  term  "analogous 
products"  would  also  include  products 
intended  for  use  in  the  treatment  of 
diseases  of  animals  by  detecting  or 
measuring  antigens,  antibodies,  nucleic 
acids,  or  immunity  of  animals. 

6.  Recognize  blood  or  other 
components  involved  in  passive  or 
active  immunization. 

Terms  such  as  whole  blood  and 
plasma  are  not  specifically  included 
since  whole  blood  intended  for 
replacement  of  blood  volume  only 
would  not  be  deemed  a  biological 
product.  Whole  blood,  plasma,  and 
other  substances  which  meet  the 
definition  of  analogous  product  would 
be  covered  imder  the  definition. 

The  proposed  APHIS  definition  of 
"biological  products"  is  somewhat 
similar  to  that  proposed  by  the  citizen's 
petition,  but  differs  in  some  respects. 
For  example,  in  the  first  paragraph  of 
the  definition  in  the  citizen's  petition, 
the  term  "represented"  has  been  moved 
to  paragraph  (l)(a)  in  the  APHIS 
definition.  Other  concepts  and  terms 
proposed  in  the  petition  have  been 
adopted,  but  may  be  included  in  the 
definition  in  a  different  manner. 

7.  Define  the  term  "treatment". 
The  term  "treatment"  in  the 

definition  of  "biological  products" 
would  mean  the  prevention,  diagnosis, 


management,  or  cure  of  diseases  of 
animals. 

For  the  reasons  discussed,  APHIS 
proposes  to  amend  the  regulations  by 
revising  the  definition  of  the  term 
"biological  products"  to  address 
advances  in  scientific  knowledge,  the 
recommendations  in  the  citizen's 
petition  submitted  by  the  Animal  Health 
Institute,  and  to  clarify  certain  questions 
which  have  arisen. 

Definition  of  Guidelines 

We  are  also  proposing  to  add  a 
definition  of  "guideUnes"  to  the 
administrative  terminology  section  of 
§  101.2.  "Guidelines"  estabUsh 
principles  or  practices  related  to  test 
procedures,  meinufacturing  practices, 
product  standards,  scientific  protocols, 
labeling,  or  other  technical  or  poUcy 
considerations.  "Guidelines"  that  are 
issued  by  the  agency  include  Veterinary 
Biologies  Licensing  Considerations, 
Memoranda,  Notices,  and  Supplemental 
Assay  Methods. 

The  purpose  of  "guidelines"  is  to 
assist  licensees  and  appUcants  in 
matters  related  to  procedures,  methods, 
and  other  considerations  that  would  be 
acceptable  to  the  agency.  "Guidelines" 
also  clarify  and  explain  agency  practice 
and  requirements. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  purposes  of  Executive  Order  12866, 
and,  therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

APHIS  is  proposing  to  amend  the 
definition  of  the  term  "biological 
products"  in  its  regulations  imder  the 
Virus-Senmi-Toxin  Act,  based  on  a 
petition  that  APHIS  received  from  the 
Animal  Health  Institute,  a  national  trade 
association,  requesting  that  the 
definition  be  updated  to  reflect  current 
scientific  usage.  The  agency  is  also 
proposing  to  amend  the  definition  based 
on  its  own  efforts  to  update  the 
definition. 

Regulatory  actions  that  are  likely  to 
result  in  a  rule  that  may  create  a  serious 
inconsistency  or  otherwise  interfere 
with  the  actions  taken  or  plaiuied  by 
another  agency  are  considered 
"significant"  under  the  Executive  Order. 
Because  of  potential  overlap  between 
the  definition  of  "animal  drugs",  that 
are  regulated  by  the  Food  and  Drug 
Administration  (FDA),  and  the 
definition  of  "veterinary  biological 
products",  that  are  regulated  by  APHIS, 
the  proposed  rule  was  designated  as 
"significant"  under  Executive  Order 
12866. 


In  efforts  to  reduce  inconsistency  and 
to  coordinate  regulatory  efforts  between 
the  two  agencies,  APHIS  requested  on 
July  1, 1994,  specific  comment  from  the 
Food  and  Drug  Administration  (FDA) 
regarding  the  proposed  definition  prior 
to  its  publication.  In  addition,  meetings 
were  held  between  representatives  of 
the  two  agencies  on  October  25, 
November  8,  November  22,  1994,  and 
January  20, 1995,  to  clarify  specific 
points  in  the  proposed  definition.  In 
December  1994  and  January  1995, 
APHIS  revised  its  proposed  definition 
in  response  to  the  comments  received 
and  the  discussions  at  the  meetings  held 
with  the  FDA. 

Based  on  progress  made  during 
several  meetings  between  APHIS  and 
the  FDA  to  discuss  the  proposed 
definition,  and  the  sp>ecific  changes 
made  to  the  proposed  definition  in 
response  to  FDA  comments,  APHIS 
believes  that  the  proposed  rule  on  the 
definition  of  "biological  products" 
should  not  lead  to  serious  inconsistency 
or  othenvise  interfere  vdth  actions  taken 
or  planned  by  another  agency. 

The  primary  effect  of  me  proposed 
rule  would  be  to  update  the  definition 
of  "biological  products"  and  add  a 
definition  of  the  term  "guidelines."  This 
amendment  to  the  regulations  should 
have  no  adverse  economic  impact  on 
firms  and  may  even  provide  a  benefit 
since  the  issuance  of  "guidance" 
documents  may  help  to  reduce  the 
amount  of  time  or  resources  required  to 
complete  licensure  or  testing  of  a 
biological  product  It  is  anticipated  that 
the  amendment  would  benefit 
manufacturers  of  veterinary  biologies  by 
providing  definitions  that  reflect  current 
usage  and  accommodate  advances  in 
scientific  knowledge. 

The  proposed  rule  is  also  anticipated 
to  provide  guidance  to  manufacturers  of 
veterinary  biologies  as  to  the  scope  of 
the  term  "biological  products." 
Biologies  manufacturers  should  thus  be 
aided  in  their  decisionmaking  related  to 
the  choice  of  submissions  to  APHIS  for 
licensure  of  veterinary  biological 
products  or  to  the  Food  and  Drug 
Administration  for  the  approval  of 
veterinary  drugs. 

Under  these  circim:istances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
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State  and  local  officials.  [See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  anv  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
pnor  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  coUection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 

et  seq  I 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatorv  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
wavs  to  achieve  regulatorv  goals. 

List  of  Subjects  in  9  CFR  Part  101 

.Animal  biologies. 

.Accordinglv,  9  CFR  part  101  would  be 

amended  as  follows 

PART  101— DEFINJTIONS 

1   The  authority  citation  for  part  101 
wuuld  be  revised  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22. 

2  80.  and  371  2(d). 

2.  Section  101.2  would  be  amended 
by  revising  the  term  "biological    ■ 
products"  to  read  as  follows: 

§101.2    Administrative  terminology. 

•  *  •  ♦  « 

Biological  products.  The  term 
"biological  products,"  also  referred  to  in 
this  subchapter  as  biologies,  biologicals, 
or  products,  shall  mean  all  viruses, 
'ierums,  toxins  (excluding  substances 
that  are  selectively  toxic  to 
microorganisms,  e.g.,  antibiotics),  or 
analogous  products  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  are  intended  for  use  in  the 
treatment  of  animals  and  which  act 
primarily  through  the  direct 
stimulation,  supplementation, 
enhancement,  or  modulation  of  the 
immune  system  or  immune  response. 
The  term  "biological  products"  includes 
but  is  not  limited  to  vaccines,  bacterins, 
allergens,  antibodies,  antitoxins, 
toxoids,  immunostimulants,  certain 
cytokines,  antigenic  or  immunizing 
components  of  live  organisms,  and 


diagnostic  components,  that  are  of 
natural  or  synthetic  origin,  or  that  are 
derived  from  synthesizing  or  altering 
various  substances  or  components  of 
substances  such  as  microorganisms, 
genes  or  genetic  sequences, 
carbohydrates,  proteins,  antigens, 
allergens,  or  antibodies. 

(1)  The  term  analogous  products  shall 
include: 

(a)  Substances,  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  are  intended  for  use  in  the 
treatment  of  animals  and  which  are 
similar  in  function  to  biological 
products  in  that  they  act,  or  are 
intended  to  act,  through  the  stimulation, 
supplemention,  enhancement,  or 
modulation  of  th&  immune  system  or 
immune  response,  or 

(b)  Substances,  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  are  intended  for  use  in  the 
treatment  of  animals  through  the 
detection  or  measurement  of  antigens, 
antibodies,  nucleic  acids,  or  immunity, 
or 

(c)  Substances,  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  resemble  or  are  represented 
as  biological  products  through 
appearance,  packaging,  labeling,  claims 
(either  oral  or  written),  representations, 
or  through  any  other  means. 

(2)  The  term  "treatment"  shall  mean 
the  prevention,  diagnosis,  management. 
or  cure  of  diseases  of  animals. 


§101.2    [Amended] 

3.  In  §  101.2.  the  term  "Guidelines" 
would  be  added  in  alphabetical  order  to 
read  as  follows: 

•  •        *        •        • 

Guidelines.  Guidelines  establish 
principles  or  practices  related  to  test 
procedures,  manufacturing  practices, 
product  standards,  scientific  protocols, 
labeling,  and  other  technical  or  policy 
considerations.  Guidelines  contain 
procedures  or  standards  of  general 
applicabiUty  that  are  usually  not 
regulatory  in  nature,  but  that  are  related 
to  matters  that  fall  under  the  Virus- 
Serum-Toxin  Act.  Guidelines  issued  by 
the  agency  include  Veterinary  Biologies 
Licensing  Considerations,  Memoranda, 
Notices,  and  Supplemental  Assay 
Methods, 

*  *        *        »        * 

Done  in  Washington.  DC,  this  20th  day  of 
August  1996. 

A.  Strating. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  96-21556  Filed  8-22-96:  8:45  am] 
BtLUNG  COOE  3410-34-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  362 
RIN  3064-AA29 

Activities  and  Investments  of  insured 
State  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Proposed  rule. 

SUiyiMARY:  The  FDIC  is  proposing  to 
amend  its  regulations  governing  the 
activities  and  investments  of  insured 
state  banks.  In  general,  subject  to  certain 
exceptions,  insured  state  banks  are 
prohibited  from  making  equity 
investments  of  a  type  and  in  an  amount 
that  are  not  permissible  for  national 
banks  or  engaging  as  principal  in 
activities  of  a  type  not  permissible  for 
national  banks.  The  regulation  requires 
banks  to  file  with  the  FDIC  their  plan  for 
the  divestiture  of  any  prohibited  equity 
investments,  establishes  procedures 
regarding  notices  to  the  FDIC  pertaining 
to  excepted  equity  investments, 
delegates  authority  to  act  on  notices, 
applications  and  divestiture  plans. 
requires  that  banks  provide  certain 
information  to  the  FDIC  regarding 
existing  insurance  underwriting 
activities  that  the  law  allowed  banks  to 
continue,  provides  for  application 
procedures  to  obtain  consent  to  engage 
in  otherwise  impermissible  activities, 
and  establishes  a  number  of  exceptions 
to  required  consent.  The  proposed 
amendment  substitutes  a  notice  for  an 
application  when  banks  meet  specified 
requirements  for  particular  real  estate, 
fife  insurance  and  annuity  investment 
activities.  If  the  P'DIC  does  not  object  to 
the  notice  during  the  notice  period,  the 
bank  may  proceed  with  the  planned 
investment  activities. 
DATES:  Comments  must  be  received  by 
October  22,  1996. 

ADDRESSES:  Send  comments  to  Jerry  L. 
Langley.  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW..  Washington.  D.C.  20429. 
Comments  may  be  hand  delivered  to 
room  F-402,  1776  F  Street  N.W.,  • 
Washington,  D.C.  on  business  days 
between  8:30  a.m.  and  5  p.m.  Comments 
may  be  sent  through  facsimile  to:  (202) 
898-3838  or  by  the  Internet  to: 
comments@fdic.gov.  Comments  will  be 
available  for  inspection  at  the  FDIC 
Public  Information  Center,  room  100, 
801  17th  Street,  N.W.,  Washington,  D.C, 
on  business  days  between  9:00  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  K.  Basse.  Review  Examiner, 
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(2021  898-6815.  Division  of 
Supervision.  FDIC.  550  17tli  Street, 
N.W.,  Washington,  D.C.  20429;  Pamela 
E.F.  LeCren,  Senior  Counsel,  (202)  898- 
3730,  Patrick  J.  McCarty,  Counsel,  (202) 
898-8708  or  Linda  L.  Stamp,  Counsel, 
(202)  898-7310,  Legal  Division,  FDIC, 
550  17th  Street,  N.W.,  Washington,  D.C. 
20429. 

SUPPtEMENTABV  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  part  362  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3064- 
0111  piu^uant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.).  Comments  on  the 
collection  of  information  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503,  Attention:  Desk  officer  for 
the  Federal  Deposit  Insurance 
Corporation,  with  copies  of  such 
comments  to  be  sent  to  Steven  F.  Hanft, 
Office  of  the  Executive  Secretary,  room 
F-453,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW, 
Washington,  D.C.  20429.  The  collection 
of  information  in  this  amended 
regulation  is  found  in  §  362.4(c)(3)(vi) 
and  S  362.4(c)(3)(vii)  and  takes  the  form 
of  a  60  day  advance  notice  to  be  filed 
by  an  insured  state  bank  that  meets 
certain  requirements  and  intends  to:  (1) 
invest,  indirectly  through  a  majority- 
owned  subsidiary,  in  real  estate 
investment  activities;  and/or  (2) 
directly,  or  indirectly  through  a 
majority-owned  subsidiary,  invest  in 
insurance  products  or  annuity  contracts. 
The  information  will  allow  the  FDIC  to 
properly  discharge  its  responsibiUties 
under  section  24  of  the  Federal  Deposit 
Insurance  Corporation  Act  (12  U.S.C. 
1831a).  The  information  in  the  notices 
wilLbe  used  by  the  FDIC  to  ensure 
compliance  with  the  law,  as  part  of  the 
process  of  determining  risk  to  the 
deposit  insurance  funds. 

Notice  to  Indirectly  Engage  as  Principal 
in  Real  Estate  Investment  Activities 

Number  of  Respondents:  250. 
Number  of  Responses  Per 
Respondent:  1 
Total  Annual  Responses:  250 
Hours  Per  Response:  6 
Total  Annual  Burden  Hours:  1,500 

Notice  to  Directly  or  Indirectly  Acquire 
or  Retain  Life  Insurance  Products  or 
Annuity  Contracts 

Number  of  Respondents:  60. 
Number  of  Responses  Per 
Respondent:  1. 
Total  Annual  Responses:  60. 


Hours  Per  Response:  4. 

Total  Annual  Burden  Hours:  240. 

Background 

On  December  19, 1991,  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA) 
(Pub.  L.  102-242, 105  Stat.  2236)  was 
signed  into  law.  Section  303  of  FDICIA 
added  section  24  to  the  Federal  Deposit 
Insurance  Act  (FDI  Act),  "Activities  of 
Insured  State  Banks"  (12  U.S.C.  1831a). 
With  certain  exceptions,  section  24  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act)  Umits  the  direct  equity  investments 
of  state  chartered  insured  banks  to 
equity  investments  of  a  type  and  in  an 
amount  that  are  permissible  for  national 
banks.  In  addition,  the  statute  prohibits 
an  insured  state  bank  from  directly,  or 
indirectly  through  a  subsidiary, 
engaging  as  principal  in  any  activity 
that  is  not  permissible  for  a  national 
bank  unless  the  bank  meets  its  capital 
requirements  and  the  FDIC  determines 
that  the  activity  will  not  pose  a 
significant  risk  to  the  deposit  insiu-ance 
fund.  Section  24  provides  that  the  FDIC 
may  make  such  determinations  by 
regulation  or  order.  The  statute  requires 
that  equity  investments  that  do  not 
conform  to  the  new  requirements  must 
be  divested  no  later  than  December  19, 
1996  and  requires  that  banks  file  certain 
notices  with  the  FDIC  concerning 
grandfathered  investments. 

Part  362  of  the  FDIC's  regulations  (12 
CFR  part  362)  implements  the 
provisions  of  section  24  of  the  FDI  Act. 
Among  other  things,  part  362  sets  out 
application  procedures  whereby  insured 
state  banks  may  seek  the  FDIC's  consent 
to  engage  in  otherwise  impermissible 
activities.  The  FDIC  may  impose  such 
conditions  and  restrictions  on  the 
approval  of  any  application  as  it  deems 
necessary  to  prevent  the  conduct  of  the 
activity  from  posing  a  significant  risk  to 
the  deposit  insurance  fund.  Part  362 
also  provides  for  certain  exceptions 
which  allow  adequately-capitalized 
insured  state  banks  to  engage  in  named 
activities  without  prior  consent  as  the 
FDIC  has  determined  that  engaging  in 
the  activities  in  question  does  not 
present  a  significant  risk  to  the 
insurance  fund. 

Between  1992  and  April  30,  1996,  the 
FDIC  acted  on  1156  applications, 
notices  and  divestiture  plans  under 
section  24  either  by  action  of  the  Board 
of  Directors  or  by  the  Division  of 
Supervision  pursuant  to  delegated 
audiority.  The  majority  of  the  filings 
were  notices  and  divestiture  plans.  The 
apphcations  submitted  for  Board  action 
have  for  the  most  part  involved  indirect 
equity  interests  in  real  estate  (i.e.  a 
majority-owned  subsidiary  holds  or 


would  hold  the  real  estate  investment) 
and  direct  investments  in  Ufe  insurance 
policies  and  annuities.  The  FDIC  has 
evaluated  these  applications  with  a 
view  toward  developing  a  proper 
balance  between  minimizing  risk  to  the 
deposit  insurance  funds  and  allowing 
state  banks  to  engage  in  real  estate, 
insurance  and  annuity  investment 
activities  where  otherwise  permitted 
under  state  law. 

Of  the  apphcations,  notices  and 
divestiture  plans  filed  under  section  24 
and  part  362,  the  Board  acted  on  34 
applications  to  directly  or  indirectly 
initiate  or  continue  as  principal  an 
impermissible  activity,  approving  31 
apphcations.  The  Division  of 
Supervision  acted  on  a  total  of  1122 
applications  and/ or  notices  which 
consisted  of  the  following:  388  requests 
to  directly  or  indirectly  initiate  or 
continue  as  principal  in  an 
impermissible  activity;  460  notices 
regarding  grandfathered  investments  in 
common  or  preferred  stock  or  shares  of 
an  investment  company  (which 
includes  plans  for  divestitures  of  the 
excess  investments  in  the  products);  272 
divestiture  plans  regarding 
impermissible  equity  investments  and 
impermissible  activities;  and  2  requests 
to  retain  an  equity  investment  in  an 
insurance  underwriting  department.  Of 
these  filings,  5  apphcations  were  denied 
either  in  whole  or  in  part. 

Based  on  the  agency's  experience 
with  the  apphcations  to  date,  the  FDIC 
proposes  to  amend  part  362  to  substitute 
a  notice  procedure  for  prior  approval  by 
appUcation  in  the  case  of  real  estate 
investment,  life  insurance  and  aimuity 
investment  activities  provided  the  banks 
meet  certain  conditions  and  restrictions. 
Under  the  proposed  amendment,  if  the 
FDIC  does  not  object  to  the  notice 
within  a  maximum  period  of  90  days 
(60  days  initial  period  plus  30  day 
optional  extension),  the  bank  may 
proceed  with  its  investment  activity  as 
planned.  The  agency's  experience  to 
date  with  real  estate,  insurance  and 
aimuity  investment  activities  is 
discussed  below  along  with  a  discussion 
of  the  risks  associated  with  these  types 
of  investment  activities.  A  detailed 
discussion  of  the  proposed  notice 
provisions  follows. 

Real  Estate  Investment  Activities 

The  circumstances  under  which 
national  banks  may  hold  equity 
investments  in  real  estate  are  hmited.  If 
a  particular  real  estate  investment  is 
permissible  for  a  national  bank,  a  state 
bank  only  needs  to  docimient  that 
determination.  If  a  particular  real  estate 
investment  is  not  permissible  for  a 
national  bank  and  a  state  bank  wants  to 
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engage  in  real  estate  investment 
activities  (or  continue  to  hold  the  real 
estate  investment  in  the  case  of 
uivestments  acquired  before  enactment 
of  section  24  of  the  FDI  Act),  the  bank 
must  file  an  application  with  FDIC  for 
consent.  The  FDIC  may  approve  such 
applications  if  the  investment  is  made 
through  a  majority-owned  subsidiary, 
the  institution  is  well  capitalized  and 
the  FDIC  determines  that  the  activity 
does  not  pose  a  significant  risk  to  the 
deposit  insurance  fund. 

The  FDIC  approved  63  of  66 
applications  from  December  1992 
through  April  30.  1996  involving  real 
estate  investment  activities.  The  FDIC 
denied  one  application,  approved  one  in 
part,  and  one  bank  withdrew  its 
application.  The  real  estate  investment 
apphcations  generally  have  fallen  into 
three  categories:  (1)  Requests  for  consent 
to  hold  real  estate  at  the  subsidiary  level 
while  liquidating  the  property  where 
the  bank  expects  that  liquidation  will  be 
completed  later  than  December  19, 
1996:  (2)  requests  for  consent  to 
continue  to  engage  in  real  estate 
investment  activity  in  a  subsidiary, 
where  such  actixities  were  initiated 
prior  to  enactment  of  section  24  of  the 
FDI  Act;  and  (3)  requests  for  consent  to 
initiate  for  the  first  time  real  estate 
investment  activities  through  a  majority- 
owned  subsidiary. 

The  approved  applications  have 
mvolved  investments  which  have 
ranged  from  less  than  1%  to  over  70% 
of  the  bank's  Tier  1  capital.  The  majority 
of  the  investments,  however,  involved 
investments  of  less  than  10%  of  Tier  1 
capital  with  only  four  applications 
involving  investments  exceeding  25%  of 
Tier  1  capital.  The  appUcations  filed 
with  the  FDIC  have  involved  a  range  of 
real  estate  investments  including 
hdkiing  .'■esidential  properties, 
f  ommercial  properties,  raw  land,  the 
development  of  both  residential  and 
commercial  properties,  and  leasing  of 
previously  improved  property.  The 
applications  FDIC  approved  included  21 
residential  properties,  29  commercial 
properties  and  13  applications  covering 
a  mix  of  commercial  and  residential 
properties.  The  assets  of  the  institutions 
that  submitted  approved  applications 
ranged  from  $15  million  to  $6.7  billion. 
The  institutions  which  have  been 
approved  to  continue  or  commence  new 
real  estate  investment  activity  primarily 
have  had  composite  ratings  of  1  or  2 
ratings  under  the  Uniform  Financial 
Institution  Rating  System  (UFIRS). 
However.  2  mstitutions  were  rated  3 
and  2  institutions  were  rated  4.  The  4- 
rated  institutions  submitted 
appUcations  to  continue  an  orderly 
divestiture  of  real  estate  investments 


after  December  19, 1996.  Of  die 
approved  applications,  6  were  to 
conduct  new  real  estate  investment 
activities,  while  54  were  submitted  to 
continue  holding  existing  real  estate  or 
to  hold  existing  real  estate  after 
December  19, 1996  in  order  to  pursue  an 
orderly  liquidation.  The  remaining  3 
approved  applications  asked  for  consent 
to  continue  existing  holdings  and 
conduct  new  real  estate  activities.  One 
application  was  partially  approved  and 
partially  denied.  This  application 
involved  a  bank  that  applied  for  consent 
to  continue  direct  real  estate  activities 
and  consent  to  continue  indirect  real 
estate  investment  activities  through  a 
subsidiary.  The  FDIC  approved  the 
application  to  continue  the  real  estate 
investment  activity  through  the 
subsidiary  and  denied  the  application 
for  the  bank  to  engage  directly  in  real 
estate  investment  activities. 

In  connection  with  the  review  of  the 
above  described  applications,  the  FDIC 
undertook  to  determine  what  risk,  if 
any,  real  estate  investments  pose  to 
banks  and  ultimately  to  the  deposit 
insurance  funds.  After  reviewing, 
among  other  things,  whether  and  to 
what  extent  real  estate  investments  have 
played  a  role  in  the  failure  of 
institutions,  the  FDIC  determined  that 
real  estate  investments  can  pose 
significant  risks,  and  that  if  such 
activities  are  to  be  permitted,  prudential 
constraints  should  be  imposed  to 
control  the  various  risks  posed  to  both 
a  financial  institution  and  the  deposit 
insurance  fund.  The  results  of  that 
review  are  sunmiarized  below. 

Risks  of  Real  Estate  Investment 
Activities 

Investments  in  real  estate,  at  any  stage 
of  the  development  process,  or  even 
completed  properties,  generally  can  be 
characterized  as  risky  in  that  there  is  a 
high  degree  of  variability  or  uncertainty 
of  returns  on  Invested  funds.  The 
cyclical  dowTitum  in  the  real  estate 
market  in  the  late  1980s  and  early 
1990s,  and  the  impact  of  that  dov«itimi 
on  financial  institutions,  provides  an 
illustration  of  the  market  risk  presented 
by  real  estate  investment  activities.  In 
addition  to  the  high  degree  of 
variability,  real  estate  investments 
possess  many  risks  that,  while  not 
entirely  unique,  are  not  readily 
comparable  to  typical  equity 
investments  (e.g.  common  stock).  Real 
estate  markets  are,  for  the  most  part, 
localized;  investments  are  ncymally  not 
secvujtized;  financial  information  flow 
is  often  poor;  and  the  market  is 
generally  not  very  liquid. 

Real  estate  investment  activities  can 
increase  interest  rate  risk;  optimum 


investment  periods  are  typically  long- 
term;  real  estate  is  relatively  lacking  in 
liquidity:  and  real  estate  is  subject  to 
specialized  risks  such  as  enviroiunental 
liability.  The  experience  and  expertise 
of  management  is  a  critical  factor,  and 
there  is  much  anecdotal  evidence  to 
suggest  that  the  lack  of  adequate 
management  creates  a  significant  level 
of  risk  of  loss. 

Due  to  the  higher  risk  evident  in  re^ 
estate  investments  relative  to  more 
traditional  banking  activities,  federally- 
chartered  banks  traditionally  have  been 
prohibited  from  acquiring  or  holding 
real  estate  solely  for  investment 
purposes.  (Real  estate  investment 
activities  remain  permissible  activities 
for  subsidiaries  of  federally-chartered 
thrift  institutions.)  State-chartered  banks 
also  were  allowed  to  engage  in  real 
estate  investment  activities,  if  permitted 
by  state  law,  without  application  to  the 
FDIC  until  FDICIA  required  state- 
chartered  banks  and  their  subsidiaries  to 
obtain  permission  from  the  FDIC  to 
engage  in  activities,  including  real  estate 
investment  activities,  that  are  otherwise 
not  permissible  for  national  banks  or 
subsidiaries  of  national  banks. 

The  function  of  an  equity  investor  is 
to  bear  the  economic  risks  of  the 
venture.  Economic  risk  is  traditionally 
defined  as  the  variability  of  returns  on 
an  investment.  If  a  single  investor 
undertakes  a  project  alone,  all  the  risk 
is  borne  by  the  investor.  If  investors 
participate  m  an  investment  through  a 
vehicle  such  as  corporate  stock 
ownership,  that  stock  grants  its  holders 
pro  rata  participation  in  control  of  that 
corporation,  and  in  its  profits  and 
losses.  If  that  corporation  is  liquidated, 
the  investor  has  a  residual  interest  in 
any  unencumbered  assets. 

An  investor  typically  will  have  a 
required  rate  of  return  based  on  the 
historical  track  record  of  a  particular 
company  and/ or  type  of  investment 
project.  Market  participants  face  a 
general  Lrade-off:  The  riskier  the  project, 
the  higher  the  required  rate  of  return.  A 
key  aspect  of  that  trade-off  is  the  notion 
that  a  riskier  project  will  entail  a  higher 
probability  of  significant  losses  for  the 
investor.  Assessments  of  the  degree  of 
risk  vdll  depend  on  factors  affecting 
future  returns  such  as  cyclical  economic 
developments,  technological  advances, 
structural  market  changes,  and  the 
project's  sensitivity  to  financial  market 
changes. 

The  actual  return  on  an  investment, 
however,  will  depend  on  developments 
beyond  the  investor's  control.  If  die 
actual  return  is  higher  than  the  expected 
rate,  the  investor  benefits.  If  the  project 
falls  short  of  expected  returns,  the 
investor  suffers.  At  the  extreme,  an 


Federal  Register   '  Vol    61.  No    165    '  Frida\ .  August  23,  1996  /  Proposed  Rules 


43489 


investor  can  lose  all  or  some  of  the 
original  investment. 

Investments  in  real  estate  ventures 
follow  this  pattern.  In  fact,  equity 
investments  in  commercial  real  estate 
have  long  been  considered  fairly  risky 
because  of  the  uncertainties  in  ihe 
income  stream  they  generate.  Both 
commercial  and  residential  real  estate 
markets  in  the  post-  World  War  II  period 
have  been  marked  by  large  cyclical 
SMfings.  Two  of  those  cyclical  periods 
(the  mid-1970s  and  the  late  1980s 
through  early  1990s)  involved  massive 
overbuilding  of  commercial  projects. 
That  overbuilding  resulted  in  sharp 
decUnes  in  commercial  property  prices 
and  serious  losses  to  many  investors. 
The  historical  performance  of  the 
industry  clearly  demonstrates 
considerable  risk  for  investors. 

If  an  investment  is  made  solely  using 
the  funds  of  an  investor,  the  investor 
bears  all  the  risk.  However,  if  the  project 
is  partially  financed  by  debt,  the  risks 
are  shared  with  the  lender.  Nonetheless, 
the  equity  investor  typically  still  bears 
the  bulk  of  the  variation  in  the  risk  and 
rewards  of  an  investment.  As  a  rule,  the 
lender  is  compensated  at  an  agreed 
amount  (or  formula  in  the  case  of  a 
variable  rate  loan).  The  lender  is  paid — 
both  interest  and  principal — ^before  the 
equity  investor/borrower  receives  any 
rewards  or  return  of  investment.  Thus, 
any  downside  outcome  is  borne  first  by 
the  equity  investor.  In  properly 
xmdervratten  loan  arrangements  the 
lender  bears  the  economic  risk  of 
significant  losses  only  in  the  case  of 
significant  negative  outcomes.  Since  the 
legal  priority  of  the  debt  holder  is  higher 
in  a  liquidation  or  bankruptcy  than  that 
of  the  equity  holder,  the  debt  holders 
are  hurt  if  the  investment  entity  has 
very  limited  resources.  Of  course,  the 
borrower/equity  investor  receives  all  of 
the  up-side  potential  returns  from  the 
investment. 

While  a  leveraged  investor  has  less  of 
his/her  owti  funds  at  stake,  the  use  of 
borrowed  funds  to  finance  an 
investment  greatly  magnifies  the 
variability  of  the  returns  to  the  equity 
investor.  That  is  to  say,  leverage 
increases  the  risks  involved.  For 
instance,  a  small  decline  in  income  in 
an  unleveraged  investment  may  only 
mean  less  positive  returns;  to  the 
leveraged  investor,  it  may  mean  out  of 
pocket  losses,  as  debt  service  may  have 
already  absorbed  any  income  generated 
by  the  project.  Conversely,  a  small 
increase  in  generated  income  may  just 
moderately  increase  the  rate  of  return  on 
an  all  equity  investment  but  have  a 
major  positive  effect  on  the  highly 
leveraged  investor. 


The  fact  that  most  commercial  real 
estate  investments  are  highly  leveraged 
also  affects  overall  market  volatifity.  For 
instance,  high  interest  rates  will  lower 
the  expected  rate  of  return  for  highly 
leveraged  investments  which  will,  in 
turn,  lower  effective  demand.  Thus, 
prices  offered  for  commercial  real  estate 
during  periods  of  high  interest  rates 
typically  are  lowered.  For  example,  to 
the  extent  that  there  was  a  "credit 
crunch"  for  commercial  real  estate  in 
the  early  1990s  and  lenders  were 
unwilling  to  extend  credit,  diminished 
effective  demand  for  a  property  could 
have  resulted  in  the  elimination  of  a 
broad  class  of  potential  investors,  rather 
than  simply  a  lower  price  being  bid. 

The  economic  viability  of  any 
investment  in  real  estate  ultimately 
depends  on  the  economic  demand  for 
the  services  it  provides.  Thus, 
fluctuations  in  the  economy  in  general 
are  translated  into  uincertainties  in  the 
underlying  economics  of  most  real 
estate  investments.  National  economic 
trends,  regional  developments,  and  even 
local  economic  developments  vdll  affect 
the  volatiUty  of  returns.  A  traditional 
problem  for  real  estate  investors  in  that 
regard  is  that,  when  the  economy  as  a 
whole  reaches  capacity  during  an 
economic  expansion,  they  are  one  of  the 
sectors  seriously  affected  by  the 
resulting  run-up  in  interest  rates. 

Much  of  the  uncertainty  associated 
with  real  estate  investment,  however, 
comes  from  the  nature  of  the  production 
itself — how  new  supply  is  brought  to 
market.  Investments  in  the  construction 
of  real  estate  typically  have  a  long 
gestation  period;  this  long  planning 
period  is  especially  characteristic  of 
large  commercial  development  projects. 
Given  the  traditional  cyclicality  of  the 
economy  and  financial  markets,  the 
economic  prospects  for  an  investment 
can  change  radically  during  that  period, 
altering  timing  and  terms  of 
transactions. 

Moreover,  real  estate  investors  also 
typically  have  trouble  getting  full 
information  on  ciurent  market 
conditions.  Unlike  highly  organized 
markets  where  participants  can  easily 
obtain  data  on  market  developments 
such  as  price  and  supply 
considerations,  information  in  the 
commercial  real  estate  market  is  often 
difficult,  or  impossible,  to  obtain.  Also 
inherent  in  the  investment  process  for 
commercial  real  estate  is  the  fact  that 
the  market  is  relatively  illiquid — 
particularly  for  very  large  projects. 
Thus,  instead  of  having  numerous 
Sequent  transactions  that  incorporate 
the  latest  market  information  and  ensure 
that  prices  reflect  true  economic  value, 
markets  can  be  thin  and  the  timing  of  a 


sale  or  rental  contract  can  affect  the 
value  of  the  imderlying  investments. 

In  addition  to  the  inherent  illiquidity 
of  commercial  real  estate  markets, 
transactions  often  are  "private  deals"  in 
which  the  major  parameters  of  the 
investment  are  not  available  to  the 
pubhc  in  general  and,  in  particular,  to 
rival  developers.  For  instance,  the  costs 
of  construction  are  a  private  transaction 
between  the  developer  and  his 
contractor.  Likewise,  gauging  selling 
prices  or  rental  income  is  difficult  since: 
(1)  There  are  no  statistical  data  on 
transaction  prices  available  as  there  are 
for  single-family  structures  and  (2)  even 
if  there  were  data  available,  it  would  be 
impossible  to  accoimt  for  the  many 
creative  financing  techniques  involved 
in  commercial  sales  and  in  rental 
agreements  (e.g.,  tenant  improvements 
and  rent  discounting). 

Because  of  imperfect  market 
information  and  the  length  of  the 
production  process,  prices  of  existing 
structures  are  often  artificially  bid  up  in 
market  upsv«dngs.  That  is,  short-term 
shortages  fuel  speculative  price 
increases.  Speculative  price  increases 
(whether  it  be  for  raw  land,  developed 
construction  sites,  or  completed 
buildings)  typically  encourage  even 
more  construction  to  take  place,  leading 
to  additional  future  overbuilding 
relative  to  underlying  demand. 

In  addition  to  tne  inherent  cyclicality 
of  real  estate  markets,  several 
imderlying  factors  create  additional 
uncertainties  in  the  investment  process. 
Changes  in  tax  laws  will  affect  the 
profitability  of  real  estate  investments. 
For  example,  tax  changes  were  a  major 
consideration  in  the  1980s,  but  changes 
in  depreciation  allowances  and  in  tax 
rates  have  been  commonplace  in  the 
post- World  War  11  era. 

Another  uncertainty  is  the  effect  of 
other  governmental  actions,  especially 
in  the  area  of  regulations.  A  prime 
example  is  Federal  mandates  requiring 
clean-up  of  existing  environmental 
hazards  that  imposed  unexpected  costs 
on  investors  at  \he  time  they  were 
passed.  Similar  uncertainties  result  from 
state  and  local  laws  that  effect  real 
estate  and  how  it  can  be  developed.  For 
instance,  changes  in  environmental 
restrictions  of  new  construction  can  add 
unexpected  costs  to  a  project  or  even  bar 
its  intended  use.  Similarly,  a  zoning 
change  can  positively  or  negatively 
affect  investment  prospects 
imexpectedly.  All  of  these  factors  add  to 
the  uncertainty  of  returns  and  thereby 
increase  the  risk  of  the  investment. 

Two  other  considerations  often  play 
into  increasing  risks  in  real  estate 
investment.  First,  the  efficient  execution 
of  a  real  estate  investment  usually 
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requires  a  "hands  on"  approach  by  an 
experienced  manager  This  level  of 
involvement  is  especially  true  of  a 
construction  pro)ect  where  developers 
have  to  deal  with  a  wide  variety  of 
problems  ranging  from  governmental 
approvals  to  sub-contractors  and 
changing  commodity  markets.  For  an 
investment  in  developed  real  estate, 
maintenance  problems,  replacing  lost 
tenants,  and  adiusting  rents  to  retain 
tenants  ail  must  be  addressed  in  an 
environment  of  ever  changing  market 
conditions. 

Many  equity  investors  solve  these 
problems  by  "hiring"  someone  else  to 
manage  the  investment.  The  experience 
of  the  1980s  shows  that  there  are 
specific  risks  involved  in  separating 
ownership  from  management.  For 
instance,  many  tax-oriented  investors  in 
the  early  1980s  arguably  knew  little 
about  the  basic  economics  of  the 
investments  they  were  undertaking.  In  a 
perfect  world,    passive"  investment 
would  work  just  as  efficiently  as  direct, 
active  investment.  In  reality,  investment 
outcomes  are  likely  to  be  more 
uncertain  for  equity  investors  when 
someone  else  is  making  decisions  that 
affect  the  ultimate  return. 

Finally,  an  issue  that  plays  into  long- 
run  risks  in  real  estate  investment  is  the 
fact  that  real  estate  markets — especially 
commercial  real  estate  markets—are 
affected  by  both  national  and  local 
developments  Even  if  knowledge  were 
more  widespread  within  local  real  estate 
markets,  it  is  difficult  to  track  all  the 
relevant  parameters  of  the  investment 
decision  geographically.  Most 
commercial  real  estate  investments  have 
both  a  local  and  national  component 
because  firms  demanding  commercial 
floor  space  are  typically  geographically 
mobile.  For  example,  the  developer  of 
an  industrial  park  would  have  to  be 
concerned  about  how  existing  and 
future  developments  located  in  close 
proximity  to  the  project  might  affect  the 
returns  on  the  investment.  However, 
operating  income  and  the  ability  to 
attract  and  keep  tenants  also  can  be 
affected  by  market  conditions  around 
the  country. 

A  financial  institution — like  any  other 
investor — faces  substantial  risks  when  it 
takes  an  equity  position  in  a  real  estate 
venture.  If  the  investment  were  a  direct, 
all-equity  venture,  the  institution  would 
bear  all  of  the  substantial  economic 
nsks  in  this  highly-cychcal  industry.  If 
the  entity  making  the  investment  is 
highly  leveraged,  a  completely  new  set 
of  financial  risks  are  incurred.  A  poor 
investment  outcome  can  quickly  wipe 
out  the  leveraged  equity  investment. 
Finally,  the  risks  also  can  easily  be 
magnified  if — because  of  the  form  of 


investment  or  debt  instrument — the 
equity  investor  is  separated  from  the 
day-to-day  economic  and  financial 
decisions  affiecting  the  prospects  for  the 
venture. 

Conditions  Imposed  in  Connection  With 
Approvals  of  ReaJ  Estate  Applications 

In  view  of  the  risks  identified  with 
real  estate  investment  activities,  the 
statutory  requirement  that  approval 
should  not  be  granted  unless  the  FDIC 
determines  that  the  activity  does  not 
pose  a  significant  risk  to  the  fund,  and 
the  FDIC's  loss  experience  relating  to 
institutions  that  failed  either  partly  or 
principally  because  of  real  estate 
investment  activity,  staff  determined 
that  a  number  of  prudential  constraints 
may  be  necessary  to  control  the  risk  to 
the  individual  bank  and  to  the  deposit 
insurance  fund  before  concluding  that 
real  estate  investment  activities  do  not 
present  a  significant  risk  to  the  fund. 

To  date  the  FDIC  has  evaluated  a 
number  of  factors  when  acting  on 
apphcations  for  consent  to  engage  in 
real  estate  investment  activities.  Where 
appropriate,  the  FDIC  has  fashioned 
conditions  designed  to  address  potential 
risks  that  have  been  identified  in  the 
context  of  a  given  appUcation.  In 
evaluating  an  equity  real  estate 
investment  activity  application  the  FDIC 
has  usually  considered  the  type  of 
proposed  real  estate  investment  activity 
to  determine  if  the  activity  is  unsuitable 
for  an  insured  depository  institution. 
The  FDIC  also  has  reviewed  the 
proposed  subsidiary  structure  and  its 
management  policies  and  practices  to 
determine  if  a  bank  is  adequately 
protected  from  litigation  risk  and 
analyzed  capital  adequacy  to  ensure  that 
a  bank  first  devotes  sufficient  capital  to 
its  more  traditional  banking  activities. 
In  conjunction  with  this  evaluation,  the 
FDIC  has  evaluated  capital  adequacy 
with  respect  to  a  bank's  "consolidated" 
and  "bank  only"  leverage  and  risk-based 
capital  ratios.  In  doing  so,  the  FDIC 
excluded  all  investments  in  real  estate 
investment  subsidiaries  bom  capital  in 
the  "bank  only"  capital  calculation.  The 
FDIC  has  evaluated  limitations  on 
investment  in  a  subsidiary  engaging  in 
real  estate  investment  activities  to 
assure  that  the  maximima  risk  exposure 
is  nominal;  evaluated  policies  relating 
to  extensions  of  credit  to  third  parties 
for  subsidiary-related  transactions  to 
determine  if  they  protect  the  bank  from  • 
concentrations  of  risk;  and  reviewed 
policies  on  engaging  in  transactions  in 
which  insiders  are  involved  to 
determine  if  they  protect  the  bank  from 
potential  insider  abuse.  In  addition,  the 
FDIC  has  reviewed  poUcies  relating  to 
the  conditioning  of  loans  on  the 


purchase  of  real  estate  from  the 
subsidiary  and  the  extending  of  credit 
by  the  bank  to  third  parties  for  the 
purpose  of  acquiring  real  estate  from  its 
subsidiary  to  determine  if  thev  prevent 
undesirable  tying  relationships  and  to 
determine  if  they  are  adequate  to  ensure 
that  sound  credit  underwriting  is 
maintained.  Finally,  the  FDIC  has 
reviewed  and  evaluated  management's 
particular  expertise  relative  to  the 
activities  in  question. 

In  every  instance  in  which  the  FDIC 
has  approved  an  application  to  conduct 
a  real  estate  investment  activity  a 
number  of  conditions  have  been 
imposed  for  prudential  reasons  due  to 
the  unpredictability  of  returns  and  other 
risks  which  are  inherent  in  real  estate 
investment  activities  as  well  as  to 
mitigate  potential  insider  conflicts  of 
interest  and  to  reduce  risk  to  the 
insurance  fund.  In  short,  the  FDIC  has 
determined  on  a  case-by-case  basis  that 
the  conduct  of  certain  real  estate 
investment  activities  by  a  majority- 
owned  subsidiary  of  an  insured  state 
bank  will  not  present  a  significant  risk 
to  the  deposit  insurance  fund  provided 
certain  conditions  are  obser\ed.  The 
conditions  which  have  been  imposed  as 
well  as  the  purpose  intended  to  be 
achieved  by  imposing  the  conditions  are 
discussed  below.  Not  every  condition 
has  been  imposed  in  connection  with    • 
each  approval.  The  conditions  have 
been  imposed  on  a  case-by-case  basis  in 
light  of  the  particular  facts. 

Capital 

Most  of  the  approval  orders  have  a 
condition  concerning  capital.  Often  the 
statutory  requirement  to  meet  and 
maintain  adequate  capital  is  restated.  In 
some  instances,  banks  applying  to 
conduct  real  estate  investment  activities 
that  entail  more  inherent  risk,  such  as 
undertaking  a  development  project, 
have  been  required  to  maintain  capital 
that  equals  or  exceeds  the  level  required 
for  "well  capitalized"  institutions  as 
defined  in  Part  325  after  deducting  the 
banks  investment  in  any  subsidiaries 
engaged  in  real  estate  investment 
activities.  The  capital  deduction  has  not 
been  imposed  in  most  approvals  of 
applications  when  the  bank  is 
liquidating  existing  real  estate 
investments.  Indirect  real  estate 
investment  activities  for  purposes  of  the 
orders  typically  has  been  defined  to 
include  equity  interests  in  the  real  estate 
subsidiary,  debt  obligations  of  the 
subsidiary  held  by  the  bank,  bank 
guarantees  of  debt  obligations  issued  by 
the  subsidiary,  and  extensions  of  credit 
or  commitments  of  credit  to  any  third 
party  for  the  purpose  of  making  a  direct 
investment  in  the  subsidiary  or  making 
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an  investment  in  any  investment  in 
which  the  subsidiary  has  an  mterest 
The  purpose  of  requiring  the  bank  to  be 
well-capitaHzed  on  a  bank-onlv  basis  is 
to  ensure  the  contmued  viabihtv  of  the 
bank,  if  the  investment  m  the  subsidiary 
were  to  be  lost.  Such  a  calculation 
serves  as  an  "acid  test"  of  the  worst-case 
impact  a  real  estate  investment  activity 
would  have  on  an  institution's  capital 
position  in  the  event  that  an 
institution's  entire  real  estate-related 
investment  were  to  be  dissipated. 

In  instances  in  which  the  capital 
deduction  has  been  imposed  the  bank 
has  been  required  to  take  the  deduction 
for  call  report  purposes  including  for 
piuposes  of  prompt  corrective  action 
and  risk  based  premiums,  except  that 
the  deduction  is  not  taken  when 
determining  whether  the  bank  is 
critically  under-capitalized. 

Transactions  with  Affiliates 

Another  condition  that  FDIC 
frequently  has  imposed  requires  that 
transactions  between  a  bank  and  its  real 
estate  subsidiary  comply  with  the 
restrictions  that  would  apply  under 
sections  23A  and  23B  of  the  Federal 
Reserve  Act  (12  U.S.C.  371c  and  371c- 
1)  as  between  a  bank  and  its  affiUate. 
Among  other  things,  section  23A 
requires  that  a  bank  limit  its  covered 
transactions  with  affiliates  to  no  more 
than  10%  of  the  bank's  capital  for  one 
affiliate  and  20%  of  its  capital  for  all 
affiliates.  For  the  purposes  of  23A, 
capital  and  surplus  is  defined  as  Tier  1 
and  Tier  2  capital  included  in  an 
institution's  risk-based  capital  under  the 
capital  guidelines  of  the  appropriate 
Federal  banking  agency,  based  on  the 
institution's  most  recent  consolidated 
Report  of  Condition  and  Income  filed 
under  12  U.S.C.  1817(a)(3)  and  the 
balance  of  an  institution's  allowance  for 
loan  and  lease  losses  not  included  in  its 
Tier  2  capital  for  purposes  of  the 
calculation  of  risk-based  capital  by  the 
appropriate  Federal  banking  agency. 
TTie  effect  of  the  section  23A  restrictions 
is  to  also  prohibit  the  bank  and  its 
subsidiary  from  purchasing  low-quahty 
assets  from  each  other  unless  a 
commitment  was  made  to  purchase  the 
asset  before  its  acquisition  by  the 
affiliate,  pursuant  to  an  independent 
credit  evaluation. 

Section  23B  generally  requires  that 
covered  transactions  between  a  bank 
and  its  affihate  (including  the  purchase 
of  services  or  assets  from  an  affiliate 
under  contract)  are  entered  into  under 
terms  that  are  substantially  the  same,  or 
at  least  as  favorable  to  the  bank  as  those  - 
prevailing  at  the  time  for  comparable 
transactions  with  or  involving  other 
nonaffiliated  companies.  Section  23B 


also  generally  requires  that  affihates  not 
pimdiase  as  fiduciary  any  securities  or 
other  assets  from  any  affiliate  unless 
such  purchase  is  permitted  imder  the 
instrument  creating  the  fiduciary 
relationship,  by  court  order  or  by  law. 
In  addition,  section  23B  prohibits 
affiliates  from  publishing  any 
advertisement  or  entering  into  any 
agreement  stating  or  suggesting  that  the 
bank  is  in  any  way  responsible  for  the 
obligations  of  its  affiliates. 

FDIC  has  imposed  the  above 
restrictions  to  keep  the  transactions 
between  the  bank  and  the  real  estate 
investment  subsidiary  at  arm's  length 
and  to  limit  the  bank's  investment  in  the 
subsidiary.  In  instances  in  which  an 
application  has  involved  continuing 
investment  in  a  subsidiary  that  at  the 
time  of  apphcation  exceeds  these  limits, 
the  FDIC  has  usually  modified  the 
limitation  to  allow  the  excess 
investment  while  imposing  the  amount 
hmits  on  future  transactions.  The  FDIC 
often  has  made  an  exception  for  the 
collateral  and  amount  limitations 
imposed  on  loans  from  the  bank  to 
facilitate  the  sale  of  the  real  estate 
investments  held  by  the  subsidiary, 
provided  that  the  loans  are  consistent 
with  safe  and  soimd  banking  practices, 
do  not  present  more  than  the  normal 
degree  of  risk  of  repayment,  and  the 
credit  is  extended  on  terms  and  under 
circtmistances,  including  credit 
standards,  that  are  substantially  the 
same,  or  at  least  as  favorable  to  the  bank 
as  those  prevaiUng  at  the  time  for 
comparable  transactions. 

Real  Estate  Subsidiary  Structure  and 
Operations 

There  are  numerous  benefits  which 
flow  &x)m  ensuring  that  a  parent  and  its 
subsidiary  maintain  a  separate  corporate 
existence.  Such  separation  insulates 
banks  and  the  deposit  insurance  fund 
from  undue  risk  and  potential  Uability 
stemming  fit)m  Utigation.  To  protect 
against  "piercing  the  corporate  veil" 
between  the  subsidiary  and  parent,  thus 
mitigating  litigation  risks,  the  FDIC 
usually  has  required  that  the  bank 
conduct  real  estate  investment  activities 
in  a  majority-owTied  subsidiary  which  is 
adequately  capitalized;  is  physically 
separate  and  distinct  in  its  operations 
from  the  operations  of  the  bank; 
maintains  separate  accounting  and  other 
corporate  records;  observes  corporate 
formalities  such  as  holding  separate 
board  of  directors'  meetings;  maintains 
a  board  of  directors  with  one  or  more 
independent,  knowledgeable  outside 
directors  and  management  expertise 
capable  of  conducting  activities  in  a  safe 
and  sound  manner;  contracts  with  the 
bank  for  any  service  on  terms  and 


conditions  comparable  to  those 
available  to  or  from  independent 
entities;  and  conducts  business 
pursuant  to  separate  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  subsidiary  that  it  is  a  separate 
organization  from  the  bank,  including 
the  placement  of  specific  language  on 
any  debt  instnunent  or  Amtract  with  a 
third  party  disclosing  that  the  bank 
itself  is  not  responsible  for  payment  or 
performance.  "The  FDIC  has  recognized 
that  requiring  total  separation  of  the 
management  of  the  subsidiary  from  the 
bank's  management  could  enhance  the 
corporate  separateness  of  the  subsidiary. 
However,  in  keeping  with  the  FDIC's 
review  and  analysis  of  the  downside 
risks  real  estate  investments  pose  when 
separating  ownership  from 
management,  the  Board  typically  has 
required  only  a  minimum  of  one 
independent  director.  In  addition,  FDIC 
has  considered  the  presence  of  one  or 
more  outside  directors  to  be  a  helpful 
deterrent  to  potential  insider  abuse,  an 
enhancement  to  diversity  and  expertise 
and  an  opportunity  to  augment 
decision-making  with  a 
counterbalancing  perspective. 

Investment  Limits 

In  order  to  maintain  proper 
diversification  and  to  effectively  control 
the  concentration  of  credit  and 
investment  risk,  FDIC  has  required 
banks  to  identify  and  aggregate  loans 
made  to  third  parties  for  the  purpose  of 
investment  in  real  estate  held  by  the 
bank's  subsidiary  with  the  bank's  own 
real  estate  investment  activities  and 
included  that  figure  in  the  bank's 
investment  in  the  real  estate  subsidiary. 
Generally,  the  FDIC  has  limited  the 
amount  of  real  estate  investment  activity 
to  the  amount  contemplated  in  the 
business  plan  submitted  with  the 
application  and  requires  the  bank  to 
notify  the  FDIC  in  the  event  of  any 
significant  change  in  facts  or 
circumstances.  This  condition  is 
designed  to  limit  the  exposure  bom  the 
real  estate  investment  activity  and  allow 
the  FDIC  to  evaluate  any  additional  real 
estate  investment  activity  when 
contemplated  by  the  bank. 

Lending  to  Third  Parties 

The  FDIC  has  conditioned  approvals 
of  apphcations  to  conduct  real  estate 
investment  activity  by  including  limits 
on  the  extension  of  credit  to  third 
parties  for  a  direct  investment  in  a  bank 
subsidiary  engaged  in  real  estate 
investment  activity  to  further  limit  the 
exposure  of  the  state  bank  to  real  estate 
investment. 
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Insiders 

Limiting  buying  and  selling  by  bank 
insiders  also  has  been  imposed  as  a 
condition  to  the  approval  of 
applications  to  conduct  real  estate 
investment  activity.  These  conditions 
generally  require  that  the  bank's 
subsidiary  not  be  permitted  to  engage 
directly  or  indi^pctly  with  insiders  in 
transactions  involving  the  subsidiary's 
real  estate  investment  activities  without 
the  prior  written  consent  of  the  FDIC. 
These  restrictions  are  in  addition  to  the 
constraints  on  lending  to  insiders 
imposed  bv  Regulation  O  (12  CFR 
337.3)  The  bank  is  expected  to  identify 
conflicts  of  interest  and  their  resolution 
bv  the  Board  should  be  documented. 

Fiduciary  and  Trust  Restrictions 

in  order  to  maintain  safe  and  sound 
underwnting  standards,  to  reduce  or 
preclude  the  potential  for  breaches  of 
fiduciary  duties,  and  to  protect  the  bank 
and  the  deposit  insurance  fund,  FDIC 
has  imposed  one  or  more  of  the 
following  conditions:  (1)  That  the  bank 
not  condition  any  loan  on  the  purchase 
or  rental  of  real  estate  from  any 
subsidiary  engaged  in  real  estate 
investment  activities;  and  (2)  that  the 
bank  not  purchase  real  estate  from  the 
subsidiary  in  its  capacity  as  a  trustee  for 
anv  tnist,  unless  expressly  authorized 
bv  the  trust  instrument,  court  order,  or 
state  law. 

On  occasion,  FDIC  has  imposed  a 
condition  that  any  potential  conflict  of 
interest  be  identified,  appropriately 
resolved,  if  possible,  and  approved  by 
the  bank  s  board  of  directors  prior  to  the 
consummation  of  any  transaction.  This 
condition  is  considered  a  reasonable 
approach  to  avoiding  the  risk  of  loss 
from  conflicts  of  interest  while 
providing  the  bank  with  flexibility  in 
resolving  any  such  issue. 

Life  Insurance  Investments 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  has  established  certain 
general  guidelines  for  national  banks  to 
use  in  determining  whether  they  may 
legally  purchase  a  particular  insurance 
product.  These  guidelines  are  contained 
in  an  OCC  Banking  Circular  (EC  249), 
issued  May  9.  1991.  That  circular 
indicates  that  the  authority  for  national 
banks  to  purchase  and  hold  an  interest 
in  life  insurance  is  found  in  12  U.S.C. 
section  24  (seventh)  which  permits 
national  banks  to  exercise  all  such 
incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking.' 
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'  In  one  instance  the  circular  cites  to  12  U.S.C. 
s«ction  24  (fifth)  which  authorizes  national  banks 
to  elect  or  appoint  directors  and  to  employ  bonk 
officials. 


The  circular  indicates  that  the  OCC  has 
further  delineated  the  scope  of  that 
authority  through  regulations, 
interpretive  rulings,  and  letters 
addressing  the  use  of  life  insurance  for 
purposes  incidental  to  banking. 
Although  the  circnilar  leaves  open  the 
possibility  that  there  may  be  other  uses 
of  life  insurance  that  are  "incidental  to 
banking"  (the  circular  says  the  purposes 
"include"  those  described  in  the 
circular),  the  circular  clearly  indicates 
that  there  is  no  authority  under  12 
U.S.C.  24  (seventh)  for  national  banks  to 
piux:hase  life  insurance  for  their  own 
account  as  an  investment.  If  an  insured 
state  bank  wishes  to  purchase  an 
insurance  product  that  does  not  meet 
the  guidelines  contained  in  BC  249,  that 
purdhase  is  considered  to  be  an  activity 
that  is  not  permissible  for  a  national 
bank  within  the  meaning  of  part  362. 
The  purchase  by  the  state  bank  would 
therefore  not  be  {)ermissible  unless  the 
bank  meets  its  minimiun  capital 
requirements  and  the  FDIC  determines 
that  there  is  no  significant  risk  to  the 
deposit  insurance  funds.  Under  current 
regulations  the  bank  must  make 
application  for  consent  to  make  or  retain 
the  investment  and  the  FDIC  then  makes 
a  determination  based  on  the  facts  and 
circumstances  of  the  pfirticular  case. 

The  BC  249  provides  two  tests  for 
national  banks  to  use  in  determining 
whether  they  may  legally  purchase  a 
particular  insurance  product.  Test  A 
relates  to  key-person  life  insurance. 
Under  Test  A  the  insiu'ance  coverage 
must  closely  approximate  the  risk  of 
loss.  Test  B  relates  to  life  insurance  as 
an  employee  benefit  and  provides  that, 
based  upon  reasonable  actuarial  benefit 
and  financial  assumptions,  the  present 
value  of  the  projected  cash  flow  from 
the  policy  (insurance  proceeds)  must 
not  substantially  exceed  the  present 
value  of  the  projected  cost  of  the 
associated  compensation  or  benefit 
program  (employee  benefits).  Insurance 
as  an  estate  planning  benefit  is 
specifically  recognized,  but  only  as  part 
of  a  reasonable  compensation  agreement 
or  benefit  plan. 

Insurance  proceeds  include  projected 
death  benefits,  loans  against  the  poUcy 
before  the  death  of  the  insured  to  fund 
retirement  payments,  and  any  other 
withdrawals  by  the  bank.  The  projected 
cost  of  employee  benefits  includes  the 
bank's  actual  cost  associated  with  the 
insurance  policy  (the  periodic  mortality 
charges,  loads,  surrender  charges, 
administrative  charges  and  other  fees 
that  are  expected  to  be  assessed  against 
the  policy's  cash  siurender  value  during 
the  term  of  the  policy)  plus  the 
projected  amount  of  any  retirement  or 
other  deferred  benefit  payments  that  are 


expected  to  be  paid  out  to  employees  or 
their  beneficiaries. 

It  is  well  established  that  certain  types 
of  insurance  products  are  actually 
"securities"  under  the  Federal  securities 
laws.  Certain  life  insurance  policies — 
common  names  include  universal  life  or 
variable  life — are  "securities."  Banks 
may  have  to  hold  these  investments 
through  a  subsidiary,  rather  than 
directly.  If  the  life  insurance  policy  in 
question  is  considered  to  be  a  security, 
and  it  does  not  quahfv  under  either  Test 
A  or  Test  B  of  OCC  BC  249.  then  the  life 
insurance  policy  must  be  held  through 
a  subsidiary  of  the  bank  as  required 
under  section  24  and  part  362. 

FUsks  Associated  With  Life  Insurance 
Investments 

A  bank  holding  a  life  insurance 
contract  as  an  investment  is  exposed  to 
a  variety  of  risks,  most  of  which  are 
similar  in  nature  to  the  types  of  risks 
banks  are  exposed  to  on  both  sides  of 
the  balance  sheet:  credit  risks,  liquidity 
risks,  and  interest  rate  risks.  In  addition, 
there  is  actuarial  risk  inherent  in 
holding  a  life  insurance  policy  that 
exposes  banks  to  different  risks  than  are 
usual  in  the  banking  industry.  Unless 
the  issuing  company  becomes  insolvent, 
a  life  insurance  policy  investment  gives 
a  bank  the  potential  for  low  returns  over 
the  life  of  the  investment,  rather  than 
loss  of  principal. 

Banks  purcnase  various  forms  of  life 
insurance  contracts  as  either  key-person 
protection  for  the  bank  or  as  a 
compensation  benefit  for  the  employee. 
In  certain  instances,  the  policies  provide 
a  benefit  to  executive  officers  who  are 
also  majonty  stockholders  in  the  form  of 
an  estate  planning  tool.  Many  of  these 
policies  require  large  single  premiums 
or  penodic  premiums  of  a  substandal 
amount.  These  premiums  may  result  in 
the  build-up  of  significant  cash 
surrender  or  investment  values  that 
cannot  be  easily  liquidated  without 
adverse  tax  consequences. 

Since  life  insurance  products 
represent  an  unsecured  obligation  of  the 
issuing  company,  there  is  some  credit 
risk  involved  in  these  products.  As  the 
companies  are  regulated  by  state 
insurance  commissioners  without  any 
federal  regulatory  oversight,  there  will 
be  some  variation  in  the  strictness  of  the 
regulator}-  regimes  from  state  to  state.  If 
a  state  insurance  commissioner  declares 
a  firm  to  be  insolvent,  the  holders  may 
receive  payments  from  (1 )  other 
insurance  companies  (the  industry  has, 
in  some  past  events,  supported  the 
policies  of  failed  firms  in  order  to 
promote  investor  confidence.);  (2) 
liquidation  of  the  issuer's  assets  and 
sale  of  the  firm;  (3)  lawsuits;  and/or  (4) 
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state  insurance  funds.  The  existence, 
structure,  and  coverage  provided  by 
these  funds  varies,  however,  they 
typically  are  not  pre-funded  and  may 
ultimately  be  unable  to  provide  the 
required  support. 

Unlike  otner  types  of  investments,  no 
secondary  market  for  insurance 
products  exists,  making  some  liquidity 
risk  inherent  in  these  investments. 
Cashing  out  the  policy  can  be  costly 
because  of  the  tax  consequences.  The 
illiquidity  of  the  policies  may  be 
mitigated  by  two  factors:  (1)  Many 
policies  have  provisions  that  permit  the 
holder  of  the  policy  to  borrow  against 
the  current  cash  value  at  a  minimal 
interest  rate,  and  (2)  a  bank  moving 
toward  insolvency  holding  an  insurance 
policy  will  probably  be  able  to  offset 
other  losses  with  the  taxable  income 
that  is  realized  by  cashing  out  the 
policy. 

The  interest  rate  risks  inherent  in  an 
insurance  policy  will  vary  with  each 
insiuance  contract.  The  build-up  of  cash 
value  depends  on  the  performance  of 
the  imderlying  investment  portfolio. 
Individual  portfolios  often  have 
different  interest  rate  risk 
characteristics.  Insurance  companies 
may  write  whole  life  policies  with  a 
single  interest  rate  applied  to  the  cash 
buildup,  making  the  interest  rate  risk 
very  high.  Other  policies  may  give  the 
insiuance  company  flexibility  in 
determining  the  applicable  future 
interest  rates.  These  policies  present 
actuarial  risks  because  the  maturity  date 
of  an  insurance  poUcy  held  until  the 
death  benefit  is  paid  is  unknown  at  the 
time  the  investor  purchases  the  policy. 
Prior  to  the  death  of  the  insured  party, 
comparing  the  investment  returns 
provided  by  such  a  poHcy  with 
alternative  investments  requires  the 
calculation  of  an  actuarial  estimate  of 
the  life  expectancy  of  the  insured  party. 
Should  the  insured  die  prior  to  his/her 
estimated  life  expectancy,  the 
beneficiary  reaps  an  investment 
windfall.  However,  if  the  insured's  life 
exceeds  the  actuarially  determined  life 
expectancy,  the  ultimate  performance  of 
the  investment  will  suffer  (relative  to 
the  returns  that  would  have  been 
realized  from  alternative  investments 
undertaken  at  the  time).  Insurance 
companies  control  the  variance  of 
results  by  applying  actuarial  principles 
to  large  populations  of  insured 
individuals.  A  bank  holding  policies  on 
a  handful  of  former  employees  cannot 
control  the  variability  of  the  returns. 

Various  supervisory  concerns  can 
arise  when  banks  invest  in  insurance 
policies.  These  concerns  include 
potential  violations  of  laws  and 
regulations,  a  less  than  adequate  rate  of 


return,  the  illiquid  nature  of  the 
investment,  the  potential  for  substantial 
tax  obUgations,  and  concentration  of 
investment  risk. 

The  FDIC  scrutinizes  bank  purchases 
of  life  insurance  for  three  particular 
potential  violations  other  than  section 
24.  Where  a  bank  purchases  split-dollar 
insiuance  to  provide  a  fringe  benefit  to 
an  executive  officer  of  a  bank,  the 
executive  must  either  reimburse  the 
bank  or  report  as  additional  taxable 
income  the  economic  value  of  the 
benefits  (as  determined  by  the  IRS). 
Othervnse,  a  violation  of  Federal 
Reserve  Board  Regulation  O  may  occur 
(12  CFR  part  215). 

When  a  bank's  holding  company  or 
other  affiliate  is  a  beneficiary  of  a  life 
insurance  policy  purchased  by  a  bank, 
the  holding  company  must  pay  for  its 
beneficial  share  of  the  premiums  and 
periodic  costs  of  the  policy  in  order  to 
comply  with  sections  23A  and  23B  of 
the  Federal  Reserve  Act  (12  U.S.C.  371c 
and  371C-1).  If,  net  of  such 
reimbursements,  the  present  value  of 
projected  insurance  proceeds 
substantially  exceeds  the  present  value 
of  employee  benefits,  the  insiu-ance 
arrangement  will  fail  to  meet  the  EC  249 
standards. 

For  those  insurance  arrangements  that 
will  provide  compensation  or  other 
benefits  to  employees  or  their 
beneficiaries,  the  amoimt  of  such 
expected  benefits  must  be  quantified 
and  not  exceed  reasonable 
compensation  levels  when  combined 
with  other  forms  of  compensation 
provided  to  those  employees.  Section  39 
of  the  FDI  Act  prohibits  excessive 
compensation  as  an  unsafe  or  unsound 
act.2 

The  propriety  of  investing  large  sums 
in  a  policy  that,  over  time,  may  provide 
a  less  than  adequate  rate  of  retiun  is  a 
consideration.  However,  these  assets 
should  be  viewed  in  the  context  of  the 
bank's  overall  asset  and  liability 
structiu^  and  not  viewed  in  isolation  to 
determine  if  they  pose  a  significant  risk 
to  the  fund. 

Supervisory  concern  may  exist  over 
the  long-term,  illiquid  nature  of  those 
insurance  policies  that  cannot 
realistically  be  liquidated  at  the  option 
of  the  bank  without  inciuring  sizeable 
surrender  charges  and  adverse  tax 
consequences.  Liquidity  should  not  be 
judged  in  isolation  from  other  assets  of 
the  bank.  Liquidity  concerns  may  be 
mitigated  if  the  bauk  has  the  ability  to 
borrow  against  the  policies  without 
incurring  adverse  tax  consequences  or 
siurender  charges. 


2  12  U.S.C  1831p-l(c). 


Banks  generally  do  not  pay  federal 
income  taxes  on  the  increases  in  the 
cash  value  of  an  insurance  policy  as 
long  as  the  bank  holds  the  policy  until 
the  death  of  the  insured.  As  a  result, 
banks  that  intend  to  hold  the  policy 
until  the  insiu^d's  death  normally  do 
not  record  any  deferred  tax  liability  for 
accounting  purposes.  However,  should 
the  bank  surrender  the  policy  prior  to 
the  insured's  death,  the  bank  would 
inciu'  taxable  income  if  the  cash  value 
received  exceeded  the  amount  of 
premium  paid.  The  cash  value  build-up 
over  time  could  result  in  sizable  income 
taxes  should  the  policy  be  siurendered 
early. 

Due  to  the  liquidity,  credit,  and  tax 
considerations,  unduly  large 
concentrations  in  investments  in  life 
insurance  policies  could  result  if  a  bank 
does  not  adopt  prudent  constraints  on 
the  amount  of  its  exposures. 

Ufe  Insurance  Applications 

As  of  June  4. 1996,  the  FDIC  had  acted 
upon  106  applications  by  insiu^d  state 
banks  for  consent  to  continue  to  hold 
investments  in  Ufe  insurance  policies. 
101  of  these  applications  involved 
policies  acquired  prior  the  effective  date 
of  the  activities  restrictions  of  section  24 
of  the  FDI  Act  (December  19,  1992). 
Four  banks  had  policies  that  were 
acquired  after  December  19,  1992,  and 
one  bank  had  a  combination  of  poUcies 
acquired  before  and  after  the  effective 
date.  Of  the  106  applications,  almost 
two  thirds  (67)  of  the  institutions  were 
operating  with  a  UFIRS  composite 
rating  of  2.  Thirty  (30)  appUcations  were 
from  institutions  that  had  composite 
ratings  of  1,  seven  with  a  rating  of  3,  and 
two  had  a  UFIRS  composite  rating  of  4. 
None  were  5  rated. 

The  insurance  policies  held  by  any 
one  bank  ranged  from  less  than  1 .0%  of 
Tier  1  capital  to  52%  of  Tier  1  capital. 
Over  ninety  percent  (88  of  106)  of  the 
banks  held  investments  totaling  less 
than  30%  of  Tier  1  capital.  However,  63 
of  the  106  applications  involved  an 
aggregate  investment  that  did  not 
exceed  20%  of  Tier  1  capital  with  the 
majority  (45  of  63)  of  those  investments 
representing  less  than  10%  of  Tier  1 
capital. 

All  of  the  applications  were  approved. 
The  actions  were  taken  either  by  the 
FDIC  Board  of  Directors  or  by  the 
Director  of  the  Division  of  Supervision 
pursuant  to  delegated  authority. 

The  FDIC  required  all  of  the  banks 
receiving  approval  to  adhere  to  specific 
conditions  deemed  necessary  to  limit 
the  risk  to  the  banks  and  thus  the 
insurance  fund.  Among  the  conditions 
were:  (1)  that  the  bank  continue  to  meet 
applicable  capital  standards,  (2)  that  the 
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bank  shall  notifv-  the  FDIC  of  any 
significant  changes  in  the  facts  or 
circumstances  on  which  the  approval 
was  based.  (3 J  that  the  bank  may  not 
modifv  the  terms  or  conditions  of  the 
policies  (except  for  redemption  of  same) 
without  the  pnor  written  consent  of  the 
FDIC,  (4)  that  the  bank  may  not  acquire 
any  additional  life  insurance  policies 
without  prior  wntten  consent  of  the 
FDIC.  (5)  that  the  bank  must  reduce  the 
cash  surrender  value  of  the  policies,  (6) 
that  the  bank  must  receive  approval  of 
Its  applicable  state  authority,  (7)  that  the 
bank  mav  not  pay  additional  annual 
premiums  without  consent  of  the  FDIC, 
and  (8)  that  the  timing  and  amounts  of 
the  holding  company's  proportionate 
share  of  overall  insurance  costs  will  be 
made  in  a  maruier  which  will  preclude 
any  violations  of  section  23A  or  23B  of 
the  Federal  Reserve  Act.  Some  or  all  of 
these  conditions  were  imposed  where 
the  facts  warranted  the  imposition  of  the 
particular  condition  in  order  to  protect 
the  deposit  insurance  fund  from  risk. 

Annuity  Contracts 

interpretative  guidance  issued  by  the 
OCC  states  that  national  banks  are  not 
permitted  to  invest  in  annuities  for  their 
own  account  If  an  insured  state  bank 
wishes  to  purchase  an  annuity  contract, 
the  purchase  is  considered  an  activity 
that  is  not  permissible  for  a  national 
bank  and  section  24  of  the  FDI  Act 
applies  The  purchase  by  the  state  bank 
would  therefore  not  be  permissible 
unless  the  bank  meets  it  minimum 
capital  requirements  and  the  FDIC 
determines  that  there  is  no  significant 
risk  to  the  deposit  insurance  funds. 

As  noted  above,  certain  types  of  life 
insurance  policies  and  annuity  contracts 
are  considered  to  be  "securities"  imder 
the  federal  securities  laws.  If  the 
annuitv  contract  in  question  is 
considered  to  be  a  security,  and  this 
would  apply  to  variable  rate  annuity 
contracts,  it  must  be  held  through  a 
subsiaiary  of  the  bank  as  required  under 
section  24  and  part  362.  Fixed  rate 
annuity  contracts  are  considered  to  be 
insurance  products  and  may  be  held 
directly  bv  the  bank. 

A  bank  ^lolding  annuity  contracts  in 
connection  with  a  deferred 
c:ompensation  plan  is  exposed  to  a 
variety  of  risks,  most  of  which  are 
similar  in  nature  to  the  types  of  risks 
banks  are  exposed  when  investing  in 
life  insurance  policies:  credit  risks, 
liquiditv  risks,  and  interest  rate  risks. 

Annuity  contracts  are  similar  to 
certificates  of  deposit  in  that  the 
investor  places  money  with  an 
institution,  such  as  an  insurance 
company,  in  the  expectation  of  the 
return  of  the  investment  plus  earnings  at 


a  specified  later  date  or  on  a  specified 
schedule.  Some  annuities  provide  that 
the  investor  may  select  a  lifetime 
payout,  which  provides  a  fixed  income 
imtil  the  death  of  the  aimuitant.  • 
However,  unlike  a  bank  certificate  of 
deposit,  an  annuity  is  uninsured, 
creating  credit  risk.  An  investor  is  not 
subject  to  the  risk  of  loss  of  principal 
through  market  fluctuations,  but  the 
investor  has  credit  risk  based  on  the 
solvency  of  the  issuing  entity. 

The  lack  of  a  secondary  market  for 
annuities  gives  rise  to  Uquidity  risk. 
Such  investments  are  generally  long 
term,  subject  to  varying  early 
withdrawal  penalties  and  early 
redemption  may  cause  a  loss  of  tax 
deferral  advantages. 

Interest  rate  risk  arises  bom  fixed  rate 
annuities,  particularly  in  light  of  the 
long  term  nature  of  these  contracts. 
Most  insurance  companies  offer  variable 
rate  arrangements  to  mitigate  interest 
rate  risk.  However,  the  issuing  company 
generally  determines  interest  rates  on 
variable  rate  contracts  and  may  not  use 
a  common  index.  For  this  reason,  future 
yields  are  uncertain  and  likely  to  be 
lower  than  other  available  types  of 
investments.  However,  interest  rate 
floors  may  mitigate  this  risk.  We  see  the 
same  interest  rate  structure  in  certain 
types  of  life  insurance  policies  wherein 
the  return  is  dependent  on  an  interest 
payment  calculated  on  the  cash 
surrender  value  of  the  policy. 

Various  supervisory  concerns  similar 
to  those  associated  with  investments  in 
insurance  policies  arise  when  banks 
invest  in  annuity  contracts.  They 
include  potential  violations  of  laws  and 
regulations,  less  than  adequate  rate  of 
return,  the  iUiquidity  of  the 
investments,  and  concentration  of 
investment  risks.  For  those  annuities 
that  will  provide  compensation  or  other 
benefits  to  employees  or  their 
beneficiaries,  the  amoimt  of  such 
expected  benefits  must  be  quantified 
and  not  exceed  reasonable 
compensation  levels  when  combined 
with  other  forms  of  compensation 
provided  to  those  employees.  As  stated 
earlier,  section  39  of  the  FDI  Act 
prohibits  excessive  compensation  as  an 
unsafe  or  unsound  act.^ 

A  less  than  adequate  rate  of  return  is 
also  a  concern  such  that  the  propriety  of 
investing  large  sums  in  an  aimuity 
contract  or  numerous  contracts  is  also  a 
consideration.  However,  as  with 
insurance  products,  aimuity  contracts 
should  be  viewed  in  the  context  of  the 
bank's  overall  asset  and  hability 
structure  and  not  viewed  in  isolation  in 
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order  to  determine  if  they  pose  a 
significant  risk  to  the  fund. 

Because  of  the  illiquid  nature  of  long- 
term  annuity  contracts,  banks  often  find 
it  difficult  to  liquidate  the  contracts 
without  incurring  sizeable  surrender 
charges.  The  illiquid  nature  of  the 
assets,  however,  should  be  viewed  from 
an  overall  impact  on  the  bank  in 
conjunction  with  other  assets  of  the 
bank.  Liquidity  concerns  may  also  be 
mitigated  if  banks  have  the  ability  to 
borrow  against  the  contracts  without 
incurring  adverse  surrender  charges  or 
adverse  tax  consequences.  Due  to  the 
liquidity  and  credit  risks,  unduly  large 
concentrations  in  investments  in 
annuity  contracts  could  result  if  a  bank 
does  not  adopt  prudent  constraints  on 
the  amount  of  its  exposures. 

Approved  Annuity  Applications 

As  of  June  4.  1996,  the  FDIC  has  acted 
upon  2  annuity  applications.  These 
actions,  all  approvals,  were  taken  by  the 
Board  of  Directors.  The  actions  were 
contingent  upon  conformance  to 
specific  conditions  deemed  necessary  to 
limit  the  risk  to  the  bank.  Those 
conditions  addressed  concerns  the  FDIC 
Board  of  Directors  had  relative  to  these 
products. 

Description  of  Proposed  Exceptions 

As  stated  earlier,  the  FDIC  is 
proposing  to  amend  part  362  to  provide 
a  notice  process  for  certain  insured  state 
banks  proposing  to  invest  in  or  retain 
real  estate  or  life  insurance  and  annuity 
contracts.  Currently  ail  insured  state 
banks  wishing  to  indirectly  retain  or 
acquire  impermissible  real  estate 
investments,  or  directly  or  indirectly 
invest  in  nonconforming  life  insurance 
and  annuity  contracts,  must  apply  to  the 
FDIC  for  approval  under  section  24  of 
the  FDIA  and  part  362.  As  detailed 
above,  the  FDIC  Board  has  had  a 
significant  amount  of  experience  with 
both  types  of  applications  and  has 
concluded  that  it  is  possible  for  an 
insured  state  bank  to  engage  in  such 
activities  without  posing  a  significant 
risk  to  the  deposit  insurance  fund.  The 
FDIC  recognizes  that  the  application 
process  can  be  costly  and  time 
consuming  for  insured  state  banks. 
Based  on  the  Board's  experience  and  the 
goal  of  relieving  regulatory  burden  on 
insured  state  banks,  the  FDIC  is 
proposing  to  amend  its  regulations  to 
permit  certain  highly  rated  banks  to 
engage  in  such  activities  under  certain 
circumstances  without  the  need  for  an 
application.  The  proposed  exceptions 
would  be  added  to  the  list  of  activities 
found  in  §  362.4(c)(3)  which  the  FDIC 
has  found  do  not  present  a  significant 
risk  to  the  deposit  instu-ance  fund. 
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The  FDIC  proposes  to  permit  certain 
highly  rated  insured  state  banks  to  file 
notices  60  days  prior  to  making  an 
indirect  investment  in  real  estate  or  a 
direct  or  indirect  investment  in  life 
insurance  or  annuity  contracts.  The 
procedures  for  filing,  review  and  action 
on  both  types  of  notices  are  the  same, 
however,  there  are  certain  conditions 
which  insured  state  banks  must  meet  in 
order  to  be  eligible  for  the  notice 
processing.  The  conditions  in  the  case 
of  real  estate  investments  are  more 
numerous  and  detailed  than  the 
conditions  in  the  case  of  life  insarance 
and  annuity  contract  investments.  For 
instance,  banks  wishing  to  invest  in  real 
estate  must  use  a  subsidiary  organized 
solely  for  such  purpose  whereas  banks 
will  be  permitted  to  directly  own  life 
insurance  and  annuity  contracts.  The 
conditions  for  bank  eligibility  are 
discussed  below.  The  amount  and  type 
of  information  required  in  the  notices  to 
be  filed  with  the  FDIC  regional  offices 
differs  significantly  depending  upon 
whether  the  bank  is  proposing  to  invest 
in  real  estate  or  life  insurance  and 
annuities. 

Notice  Procedure 

Notices  are  to  be  filed  with,  reviewed 
by  and  acted  upon  by  the  FDIC  regional 
offices.  Complete  notices  will  normally 
be  acted  upon  within  60  days  of  filing. 
Notices  which  do  not  include  all  the 
required  information  are  not  considered 
complete.  The  60  day  review  period 
begins  when  all  required  information 
has  been  received  by  the  FDIC  regional 
offices.  The  FDIC  regional  offices  will 
issue  a  letter  to  the  insured  state  bank 
confirming  receipt  of  the  notice  and 
advising  the  insured  state  bank  of  the 
date  after  which  the  bank  may  engage  in 
the  activity  if  the  FDIC  has  not  objected. 
The  notice  wrill  be  reviewed  for  the 
purpose  of  determining  whether  the 
bank  is  in  fact  eligible  for  the  exception 
as  well  as  for  the  purposes  of 
determining  whether  particular  facts 
and  circumstances  unique  to  the 
institution  raise  policy  or  legal  concerns 
warranting  additional  action  on  the  part 
of  the  FDIC.  If  safety  or  soundness 
issues  are  identified  which  do  not  rise 
to  the  level  of  presenting  a  significant 
risk  to  the  deposit  insurance  fund,  it  is 
contemplated  that  the  regional  office 
will  work  with  the  bank  during  the 
notice  period  to  correct  the  problems 
which  have  been  identified. 

FDIC  Action  on  Notices 

The  FDIC  regional  offices  cein  issue  a 
letter  of  nonobjection  before  the  end  of 
the  60  day  notice  period  advising  the 
bank  that  it  may  proceed  with  the 
proposed  investment  or  activity.  The 


FDIC  regional  offices  could  also  issue  to 
a  bank  a  letter  of  objection  before  the 
end  of  the  60  day  review  period.  A  letter 
of  objection  would  mean  that  the  FDIC 
regional  offices  have  determined  that 
eifiier  the  insured  state  bank  does  not 
qualify  for  notice  processing  or  that  the 
activity  raises  legal  or  policy  concerns 
given  the  particular  circumstances.  If 
the  regional  offices  determine  that  the 
bank  does  not  meet  the  eligibihty 
requirements  or  raises  legal  or  policy 
concerns,  the  notice  can  be  converted  at 
the  bank's  option  into  an  application 
and  be  processed  in  accordance  with 
other  provisions  of  part  362. 

The  FDIC  regional  offices  can  extend 
the  60  day  review  period  for  an 
additional  30  days  if  it  provides  written 
notice  of  the  extension  to  the  insured 
state  bank  before  the  60  day  review 
period  has  run.  The  FDIC  does  not 
anticipate  that  extensions  will  occur 
frequently.  FDIC  regional  offices  should 
review  and  act  on  notices  as  quickly  as 
possible,  with  the  60  day  review  period 
generally  being  seen  as  an  outside  limit. 

Should  the  FDIC  regional  offices  fail 
to  take  written  action  by  the  end  of  the 
60  day  period,  or  the  90  day  period  if 
a  30  day  extension  has  been  taken,  the 
FDIC  shall  be  deemed  to  have  issued  a 
letter  of  nonobjection.  In  such  event  the 
insured  state  bank  may  engage  in  the 
activity  on  the  terms  and  conditions  as 
described  in  its  notice,  subject  to  the 
continued  obligation  to  comply  with  the 
conditions  set  out  in  the  exception.  It  is 
the  FDIC's  intent  to  normally  respond  to 
notices  rather  than  to  simply  sdlow  the 
notice  period  to  expire. 

Issuance  of  a  letter  of  nonobjection  or 
permission  to  engage  in  the  activity  after 
the  notice  period  expires  does  not 
preclude  the  FDIC  from  taking 
appropriate  actions  to  address  any 
safety  and  soundness  concerns 
regarding  the  operation  of  a  bank,  any 
of  its  subsidiaries,  or  a  particular 
investment  in  real  estate  or  Ufe 
insurance  and  annuities.  If  an  insured 
state  bank's  financial  or  managerial 
resources  suffer  an  adverse  change,  the 
FDIC  retains  its  full  authority  to  require 
the  bank  to  take  whatever  steps  FDIC 
deems  appropriate. 

Treatment  of  Outstanding  FDIC  Orders 

As  noted  above,  a  large  number  of 
insured  state  banks  previously  applied 
for  and  received  approval  from  the  FDIC 
to  invest  in  real  estate  or  life  insurance 
and  annuity  contracts.  The  terms  of  the 
FDIC  orders  approving  such 
applications  will  remain  in  effect  and 
not  be  modified  by  the  enactment  of  the 
proposal.  To  the  extent  those  orders 
differ  from  the  notice  provisions  in  the 
proposed  regulation,  insured  state  banks 


may  apply  to  the  appropriate  FDIC 
regional  office  for  relief  (provided  the 
bank  meets  the  eUgibility  requirements) 
by  submitting  a  notice  as  required  by 
the  regulation  and  attaching  a  copy  of 
the  FDIC  order  which  they  are  seeking 
to  have  rescinded.  The  terms  of  the 
FDIC  order  would  remain  in  effect 
pending  completion  of  the  notice 
process. 

Pending  Applications 

If  the  proposal  is  adopted,  insured 
state  banks  which  have  pending  real 
estate  or  life  insurance  and  annuity 
investment  applications  and  which 
meet  the  conditions  of  eUgibility  in  the 
proposed  regulation  may  "convert" 
their  applications  to  notices  by 
submitting  a  letter  to  the  appropriate 
FDIC  regional  office  requesting  such 
treatment.  The  letter  requesting  such 
treatment  should  show  that  the  bank 
meets  the  conditions  of  eligibihty  and 
contain  such  additional  information  as 
may  be  necessary  to  complete  the 
notice.  The  FDIC  regional  office  will 
either  issue  a  letter  to  the  insured  state 
bank  which  states  that  the  application 
has  been  converted  to  a  notice  and 
advising  the  insured  state  bank  of  the 
date  after  which  the  bank  may  engage  in 
the  activity  if  the  FDIC  has  not  objected 
or  issue  a  letter  to  the  insured  state  bank 
stating  that  the  FDIC  objects  to  the 
conversion  request.  In  the  event  of  FDIC 
objection  to  the  conversion  request,  the 
appUcation  vdll  continue  to  be 
processed  in  accordance  v«rith  the  other 
provisions  of  part  362. 

Continued  Compliance  with  Eligibility 
Conditions 

Banks  which  utilize  the  notice 
process  to  invest  in  real  estate  or  life 
insurance  and  aimuity  contracts  must 
continue  to  meet  the  conditions  for 
eUgibility  set  forth  in  the  proposed 
regulation.  Banks  which  fall  out  of 
compUance  with  any  one  of  the 
eligibility  conditions  in  the  regulation 
are  required  to  notify  the  FDIC  regional 
office  within  10  business  days.  The 
FDIC  regional  office  shall  review  the 
notice  and  take  such  action  as  it  deems 
necessary  based  on  safety  and 
soundness  concerns.  The  FDIC  regional 
offices  have  a  broad  range  of  authority 
with  respect  to  the  actions  they  can 
require  the  insured  state  bank  totake. 
For  example,  the  FDIC  regional  office 
may  require  the  insutred  state  bank  to 
return  to  compliance  within  a  specified 
period  of  time,  to  submit  an  appUcation 
pursuant  to  §  362.4(d),  to  submit  a 
capital  restoration  plan,  or  in 
appropriate  cases  to  divest  the 
investment.         ♦ 
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Notice — Real  Estate  Investments 

Section  362. 4(c)(3)(vi)(A)— Conditions 
for  Bank  Eligibility 

The  notice  process  is  available  only  to 
those  insured  banks  which  propose  to 
hold  their  real  estate  investments 
through  a  majority-owned  subsidiary. 
Structure  is  important  with  respect  to 
real  estate  investments.  As  noted  above, 
the  holding  of  real  estate  investments 
through  a  subsidiary  will  provide  some 
habihty  protection  to  the  bank,  and 
ultimately  the  deposit  insurance  fund, 
should  there  be  any  adverse  litigation  or 
hazardous  environmental  waste 
problems.  In  addition,  the  subsidiary 
must  be  "solely"  for  the  purpose  of  real 
estate  investments.  Sole  purpose 
subsidiaries  will  simplify  reporting  and 
monitoring  of  the  real  estate 
investments.  Insured  state  banks  which 
would  like  to  operate  mixed  use 
subsidiaries  for  real  estate  investments 
will  be  required  to  go  through  the 
normal  part  362  appUcation  process. 

There  are  nine  conditions  for  banks 
that  want  to  invest  in  real  estate  using 
the  notice  process.  The  bank  must  have 
either  a  1  or  2  UFIRS  composite  rating 
as  assigned  by  the  FDIC  as  of  the  most 
recent  rating  period.  The  FDIC  believes 
that  only  those  banks  which  have 
composite  ratings  of  1  or  2  are 
appropriate  for  the  notice  process. 
These  institutions  have  shown  that  they 
have  the  requisite  financial  and 
managerial  resources  to  run  a  financial 
institution  without  presenting  a 
significant  risk  to  the  deposit  insiu'ance 
fund.  While  other  lower  rated  financial 
institutions  may  have  the  requisite 
financial  and  managerial  resources  and 
skills  to  undertake  real  estate 
investments,  the  FDIC  beUeves  that 
those  institutions  should  be  subject  to 
the  formal  pari  362  application  process 
as  opposed  to  the  streamUned  notice 
process  described  herein. 

The  bank  must  be  "well  capitalized" 
as  defined  in  part  325  of  this  title  after 
deducting  the  proposed  real  estate 
investment  from  capital  calculadons. 
This  eligibility  condition  reflects  the 
FDlC's  belief  that  only  those  insured 
state  banks  with  strong  capital  positions 
should  be  investing  in  real  estate.  Bank 
capital  is  designed  to  act  as  a  cushion 
in  the  event  of  losses.  As  noted  above, 
the  variability  of  retiuTis  on  real  estate 
investments  is  very  wide.  Banks  can  not 
count  on  any  return  On  their  real  estate 
investments,  and  may  in  fact  end  up 
losing  the  entire  investment.  For  this 
reason,  the  FDIC  believes  the  capital 
deduction  reflects  a  more  accurate 
assessment  of  the  bank's  capital 
position. 


As  noted  above,  to  be  eligible  for 
notice  processing  a  bank  must  use  a 
subsidiary  for  the  real  estate  investment. 
The  real  estate  subsidiary  must  meet 
several  conditions.  First,  the  subsidiary 
must  meet  the  definition  of  "bona  fide 
subsidiary"  as  contained  in  §  362.2(d], 
except  a  majority  of  the  subsidiary's 
officers  and  directors  may  be  directors 
or  executive  officers  of  the  bank. 
However,  the  subsidiary  must  have  at 
least  one  director  who  is  knowledgeable 
with  respect  to  real  estate  investment 
activities  and  is  not  an  employee,  officer 
or  director  of  the  bank.  This 
requirement  is  to  assiue  that  the  real 
estate  subsidiary  is  in  fact  a  separate 
and  distinct  entity.  As  discussed  above, 
this  requirement  should  insulate  the 
bank  and  the  deposit  insurance  fund 
from  habilities  in  excess  of  the  bank's 
investment. 

The  FDIC  befieves  that  banks  that 
want  to  engage  in  real  estate  investment 
should  have  subsidiaries  with  board 
members  that  will  manage  using  proven 
experience  in  real  estate  as  such 
experience  will  greatly  increase  the 
likelihood  of  successful  investment.  The 
independent  board  member  must  be  an 
individual  who  is  not  an  employee, 
officer  or  director  of  the  bank  and  who 
is  knowledgeable  with  respect  to  real 
estate  investment  activities.  An 
independent  director  should  bring 
valuable  experience  to  the  subsidiary's 
operations.  Officers,  directors  or 
employees  of  the  bank's  holding 
company  or  of  an  affiUate  of  the  bank 
are  eligible  to  fill  the  independent 
director  requirement. 

The  bank  must  have  a  written 
business  plan  for  the  real  estate 
investment  which  is  acceptable  to  the 
FDIC.  Banks  that  want  to  engage  in  real 
estate  investment  should  have  a  written 
business  plan  which  is  detailed  and 
well  thought  out.  Such  a  plan  is  yet 
another  indicator  that  the  financial 
institution  has  adequate  managerial 
resources  to  engage  in  the  proposed 
activity. 

All  transactions  between  the  bank  and 
the  subsidiary  should  conform  to  the 
restrictions  that  would  apply  under 
sections  23  A  and  23  B  of  the  Federal 
Reserve  Act  as  between  a  bank  and  its 
affiliate.  This  requirement  is  intended  to 
make  sure  that  adequate  safeguards  are 
in  place  for  the  dealings  between  the 
bank  and  its  subsidiary.  The  FDIC 
invites  comment  on  whether  all  the 
provisions  of  sections  23A  should  be 
Imposed  or  whether  just  certain 
restrictions  are  necessary.  For  instance, 
should  the  regulation  simply  provide 
that  the  bank's  investment  in  the  real 
estate  subsidiary  is  limited  to  10%  of 
capital  and  that  there  is  an  aggregate 


investment  limit  of  20%  for  all 
subsidiaries  rather  than  in  effect  subject 
transactions  between  the  bank  and  its 
real  estate  investme.nt  subsidiary  to  all 
of  the  restrictions  of  section  23  A  of  the 
Federal  Reserve  Act.  If  the  FDIC  were  to 
do  so,  it  would  be  the  .-Kgencv's  intent 
to  monitor  transactions  between  the 
bank  and  its  subsidiary  as  part  of  the 
FDIC's  regulatory  oversight  of  the  bank 
and  to  address  any  concerns  on  a  case- 
by-case  basis. 

Finally,  two  restrictions  are  imposed 
which  are  designed  to  address  tying  and 
insider  abuse.  First,  with  respect  to 
tying,  neither  the  bank  nor  the 
subsidiary  may  engage  in  any 
transaction  which  requires  a  customer 
of  either  to  buy  any  product  or  use  any 
service  of  either  as  a  condition  of 
entering  into  the  transaction.  This 
restriction  on  tying  transactions  is 
broader  than  the  conditions  in  previous 
FDIC  Board  Orders  in  that  it  would 
cover  any  product  or  ser\'ice  which 
either  the  bank  or  the  subsidiary  offers. 
The  FDIC  requests  comment  on  whether 
the  tying  restriction  is  broader  than 
necessary.  Commenters  who  believe  the 
tying  restriction  should  be  limited  to 
loans  by  the  bank  to  customers  of  the 
real  estate  subsidiary'  should  explain 
why  these  loans  are  the  only 
problematic  transactions. 

The  second  restriction  is  neither  the 
bank  nor  the  subsidiary'  may  engage  in 
any  transaction  with  a  bank  insider  (or 
a  related  interest)  which  involves  the 
real  estate  investment  activities  of  the 
subsidiary  unless  the  FDIC  regional 
office  approves  the  transaction  in 
advance.  This  restriction  does  not 
apply,  however,  to  extensions  of  credit 
which  are  subject  to  §  337.3  of  this  title. 
This  exception  carves  out  those 
extensions  of  credit  by  a  bank  to  its 
executive  officers,  directors  and 
principal  shareholders,  and  their  related 
interests,  which  comply  with  Regulation 
O.  12  CFR  215,  subpart  A. 

Section  362.4(c)(3)(vi)(B)— Contents  of 
Notice 

Insured  state  banks  which  meet  the 
conditions  for  eligibility  would  be 
required  to  file  a  notice  with  the 
appropriate  FDIC  regional  office.  The 
amount  of  information  required  in  the 
real  estate  investments  is  greater  than 
that  required  in  the  case  of  fife 
insurance  and  annuity  investments.  The 
regulation  sets  forth  seven  (7)  specific 
information  requirements,  which  are: 

(B)(1J.  A  brief  description  of  the  real 
estate  investment  activities.  The  notice 
should  describe  the  proposed 
investment,  e.g.,  purchase  of  raw  land, 
interest  in  a  shopping  center  or 
construction  of  a  small  office  building, 
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and  identify  where  the  real  estate  is 
located. 

(B)(2).  A  copy  of  the  real  estate 
investment  business  plan.  This  written 
document  should  discuss  all  aspects  of 
the  proposed  business,  capitalization, 
cash  flows,  expenses,  market  variables, 
etc.  Banks  without  written  business 
plans  will  not  be  permitted  to  file 
notices. 

(B)(3).  A  description  of  the 
subsidiary's  operations  including 
management's  expertise.  The  FDIC 
believes  that  experienced  real  estate 
management  is  very  important  to  the 
success  of  a  subsidiary  engaged  in  real 
estate  activities.  The  notice  shall 
contain  a  detailed  discussion  of 
management's  real  estate  experience  in 
the  particular  type  of  real  estate 
investment  contemplated.  For  instance, 
if  the  subsidiary  is  going  to  engage  in 
residential  real  estate  development,  the 
application  should  discuss 
managements  proven  experience  in 
residential  real  estate  development. 

(B)(4).  The  amount  of  bank's 
aggregate  investment  in  the  subsidiary 
stated  as  a  percentage  of  Tier  1  Capital. 
The  notice  should  state  clearly  the 
amount  of  investment  which  a  bank  has 
in  the  real  estate  subsidiary.  This 
includes  both  direct  (such  as 
contributions  of  capital  and  loans  to  the 
subsidiary)  and  indirect  investments 
(such  as  extensions  of  credit  or 
commitments  of  credit  to  third  parties 
who  will  be  making  direct  investments 
in  the  subsidiary).  Further,  a  bank  shall 
also  include  in  its  calculation  any 
extension  of  credit  or  commitment  of 
credit  to  a  third  party  which  will  be 
making  an  investment  in  any 
investment  which  the  subsidiary  has  an 
interest.  Banks  should  not  include  in 
their  calculation  of  investment  any 
retained  earnings  or  the  value  of  any 
assets  which  the  subsidiary  may  hold. 
Notices  should  quantify  and  separately 
identify  the  direct  and  indirect  real 
estate  investments. 

(B)(5).  Bank's  capital  after  deducting 
the  investment  in  real  estate.  The  notice 
should  state  clearly  what  the  bank's 
capital  position  is  after  deducting  the 
investment  in  real  estate.  The  bank 
should  set  forth  its  3  capital  categories 
as  of  the  latest  call  report  in  both  dollars 
and  percentages.  The  notice  should  also 
show  on  a  pro  forma  basis  what  the 
bank's  Tier  1  Capital  will  be,  on  both  a 
dollar  and  percentage  basis,  after 
making  the  required  deduction.  Stating 
this  information  clearly  in  the  notice 
will  assist  the  FDIC  regional  office  in 
reviewdng  and  acting  upon  the  bank's 
notice. 

(B)(6).  A  copy  of  the  board  of 
director's  resolution  authorizing  the 


filing  of  the  notice.  The  notice  should 
state  the  bank's  board  of  directors  has 
authorized  the  proposed  investment  in 
real  estate,  including  the  formation  of  a 
majority-owned  subsidiary  solely  for  the 
purpose  of  investing  in  real  estate,  and 
authorized  the  filing  of  the  notice  with 
the  FDIC.  A  copy  of  the  Board 
resolution(s)  should  be  attached  to  the 
notice. 

(B)(7).  The  relevant  state  law  which 
authorizes  the  bank  subsidiary  to 
conduct  real  estate  investment 
activities.  The  notice  should  identify  the 
relevant  state  statute,  regulation  or 
guideline  which  permits  the  bank's 
subsidiary  to  invest  in  real  estate.  If  an 
application  or  some  other  type  of 
approval  from  the  state  banking 
regulator  is  required,  the  state  banking 
regulator's  approval  or  nonobjection 
should  be  referenced.  A  copy  of  such 
approval  or  nonobjection  letter  should 
be  attached  to  the  notice.  The  FDIC  can 
not  authorize  insured  state  banks  to 
invest  in  real  estate  unless  they  are 
permitted  to  do  so  under  existing  state 
law.  For  this  reason  it  is  important  that 
banks  identify  the  relevant  state 
statutes,  regulations  or  other  provisions 
of  law  which  permit  them  to  engage  in 
such  activities.  Again,  such  information 
wall  greatly  assist  the  FDIC  regional 
offices  in  reviewing  the  notices  as 
expeditiously  as  possible. 

Notice — Life  Insurance  and  Annuity 
Products 

Section  362.4(c)(3)(vii)— Condition  for 
Bank  Eligibility 

The  bank  eligibility  conditions  are 
somewhat  less  restrictive  for  investing 
in  life  insurance  and  annuity  products 
than  for  real  estate  investments.  For 
instance,  insured  state  banks  wishing  to 
invest  in  Ufe  insurance  and  annuities 
are  generally  not  required  to  use  a 
subsidiary  for  such  investments  and 
there  is  no  capital  "deduction"  for  life 
insurance  and  annuity  investments.  The 
less  restrictive  eligibiUty  requirements 
are  reflective  of  the  FDIC's  view  that  Ufe 
insuirance  and  annuity  investments  are 
generally  less  risky  investments  than 
real  estate  investments. 

There  are  six  conditions  for  banks 
wrishing  to  invest  in  life  insurance  or 
annuity  contracts  pursuant  to  a  notice. 
The  bank  must  be  well  capitalized  as 
defined  in  part  325.  The  bank's  most 
recent  UFIRS  rating  as  assigned  by  the 
FDIC  must  be  a  "3"  or  better.  The  bank 
must  have  in  place  policies  and 
procedures  for  monitoring  the  financial 
health  of  the  companies  issuing  or 
underwriting  the  Ufe  insurance  or 
annuity  contracts. 


There  are  two  percentage  of  Tier  1 
Capital  investment  limits  for  annuities 
and  life  insurance  policies.  The  bank's 
total  aggregate  investment  in  annuity 
contracts  and  life  insurance  poUcies 
which  are  impermissible  for  national 
banks  (nonconforming)  can  not  exceed 
30%  of  the  bank's  tier  1  capital.  The 
bank's  total  aggregate  investment  in  all 
types  of  annuity  contracts  and  life 
insurance  policies  can  not  exceed  50% 
of  the  bank's  Tier  1  capital.  (A)(4).  The 
50%  limit  would  include  both  the 
national  bank  permissible  life  insurance 
poUcies  as  well  as  those  which  are  not 
permissible  for  national  banks  to  hold. 
Banks  are  also  required  to  diversify  their 
annuity  contract  and  life  insurance 
pohcy  risks.  In  order  to  be  eligible  for 
the  notice  process,  a  bank's  total 
investment  in  conforming  and 
nonconforming  investments  from 
anyone  issuer  cannot  exceed  a 
maximum  of  15%  of  the  bank's  Tier  1 
capital. 

Banks  are  also  required  to  purchase 
annuities  and  life  insurance  policies 
&t)m  highly  rated  issuers.  Under  the 
regulation,  banks  are  not  eligible  for  the 
notice  process  if  they  have  purchased 
annuity  contracts  or  Ufe  insurance 
poUcies  from  issuers  that  are  not  in  the 
top  two  categories  of  a  nationally 
recognized  rating  service.  There  are 
several  national  organizations  which 
rate  insurance  companies:  these 
organizations  include  A.M.  Best, 
Standard  &  Poors  and  Moody's. 

As  noted  above,  banks  are  not 
generally  required  to  purchase  or  hold 
life  insurance  policies  or  annuity 
contracts  through  a  subsidiary.  Some 
life  insurance  policies  and  annuity 
contracts  are  "securities"  for  purposes 
of  the  Federal  securities  laws.  All 
annuity  contracts  which  are  considered 
to  be  "securities"  must  be  held  through 
a  subsidiary  of  the  bank.  Those  Ufe 
insurance  policies  which  do  not  qualify 
under  OCC  BC  249  and  which  are 
considered  to  be  "securities"  must  also 
be  held  through  a  subsidiary  of  the 
bank.  Holding  such  securities  through  a 
subsidiary  of  the  bank  is  required 
pursuant  section  24  and  part  362. 

Section  362.4(c)(3)(vii)(B)— Contents  of 
Notice 

Insured  state  banks  which  meet  the 
six  conditions  for  eligibility  noted  above 
would  be  required  to  file  a  notice  with 
the  appropriate  FDIC  regional  office. 
The  amount  of  information  required  in 
the  life  insurance  and  annuity 
investment  notices  is  less  than  that 
required  in  the  real  estate  investment 
notices.  The  regulation  sets  forth  seven 
(7)  specific  information  requirements  for 
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the  life  insurance  and  annuity 
investment  notices.  They  are: 

(B)(  1 )   The  aggregate  amount  of  direct 
and  indirect  investment  in  life 
insurance  policies  and  annuity 
contracts  stated  as  a  percentage  of  the 
bank's  Tier  1  Capital.  The  notice  should 
state  clearly  the  number  of  annuity 
contracts  aiid  life  insurance  policies 
which  the  bank  owns  (or  intends  to 
.icquire).  either  directly  or  through  a 
subsidiary  The  notice  should  also  state 
the  dollar  value  of  the  annuity  contracts 
and  life  insurance  policies  and  what 
percentage  of  the  bank's  tier  one  capital 
that  represents.  Banks  should  not 
include  in  this  provision  any  life 
insurance  policies  which  a  national 
bank  would  be  permitted  to  own  under 
either  Test  A  or  Test  B  of  OCC  Banking 
Circular  249. 

(B)(2).  The  aggregate  amount  of  direct 
and  indirect  investment  in  all  life 
insurance  policies  and  annuity 
contracts  as  a  percentage  of  the  bank's 
Tier  1  capital.  This  item  includes 
conforming  as  well  as  nonconforming 
investments  in  life  insurance  policies. 
The  notice  should  identify  those  life 
insurance  policies  which  conform  to 
either  Test  A  or  Test  B  of  BC  249  and 
the  value  of  such  life  insurance  policies. 

(B)(3).  The  concentration  of 
investment  by  issuer.  The  notice  shall 
clearly  state  the  aggregate  amount  of 
bank  investment  in  annuity  contracts 
and  hfe  insurance  policies  from  any  one 
issuer.  The  FDIC  is  concerned  about 
concentration  of  risk  from  one  issuer, 
therefore  banks  should  aggregate  Ufe 
insurance  policies  and  annuity  contracts 
issued  bv  the  same  company. 

Calculations  shall  be  stated  as  a 
percentage  of  the  bank's  tier  one  capital. 
All  life  insurance  policies,  even  those 
which  may  be  permissible  for  a  national 
bank  under  OCC  BC  249,  should  be 
included  in  the  calculadon. 

(B)(4).  The  rating  of  the  issuerfs)  of 
the  policies  and  annuity  contracts.  The 
notice  should  state  the  most  current 
rating  of  the  issuer  by  the  nationally 
recognized  rating  services  which  rate 
the  issuer  The  issuer  must  be  in  one  of 
the  top  two  rating  categories  of  the 
rating  service.  If  the  issuer  is  not  in  one 
of  the  top  two  rating  categories,  the  bank 
is  not  eligible  for  the  notice  process.  If 
the  issuer  is  rated  by  more  than  one  of 
the  nationally  recognized  rating  services 
and  the  issuer  is  not  in  the  top  two 
rating  categories  of  all  services  the  FDIC 
may  object  to  the  notice. 

(B)(5).  A  description  of  the  bank's 
monitoring  procedures.  The  notice  shall 
identify  and  briefly  describe  the  bank's 
procedures  for  monitoring  the  financial 
health  of  the  issuer.  The  notice  shall,  at 
a  minimum,  identify  the  individual  or 


committee  responsible  for  monitoring 
the  financial  status  of  the  issuer  and 
how  frequently  the  monitoring  is  done. 
If  the  procedures  are  in  writing,  they 
should  be  attached  to  the  notice. 

(B)(6).  The  relevant  state  law  which 
authorizes  the  bank  investment  in  life 
insurance  policies  or  annuity  contracts 
should  be  identified.  The  notice  should 
identify  the  relevant  state  statute, 
regulation  or  guideline  which  permits 
insured  state  banks  to  invest  in  life 
insurance  policies  or  annuity  contracts. 
If  an  application  or  some  other  type  of 
approval  from  the  state  banking 
regulator  is  required,  the  state  banking 
regulator's  approval  or  nonobjection 
should  be  referenced.  A  copy  of  such 
approval  or  nonobjection  letter  should 
be  attached  to  the  notice.  The  FDIC  can 
not  authorize  insured  state  banks  to 
invest  in  life  insurance  poUcies  or 
annuity  contracts  unless  they  are 
permitted  to  do  so  under  existing  state 
law.  For  this  reason  it  is  important  that 
banks  identify  the  relevant  state 
statutes,  regulations  or  other  provisions 
of  law  which  permit  them  to  engage  in 
such  activities.  Again,  such  information 
will  greatly  assist  the  FDIC  regional 
offices  in  reviewing  and  acting  on  the 
notices  as  expeditiously  as  possible. 

(B)(7),  A  copy  of  the  board  of 
director's  resolution  authorizing  the 
filing  of  the  notice.  The  notice  should 
state  that  the  bank's  board  of  directors 
have  authorized  the  proposed 
investment  in  life  insurance  policies  or 
annuity  contracts  and  authorized  the 
filing  of  the  notice  with  the  FDIC.  A 
copy  of  the  Board  resolution(s)  should 
be  attached  to  the  notice. 

Regulatory  Flexibilify  Analysis 

The  Board  of  Directors  has  concluded 
after  reviewing  the  proposed  regulation 
that  the  regulation,  if  adopted,  vfill  not 
impose  a  significant  economic  hardship 
on  small  institutions.  This  proposal 
simplifies  and  streamUnes  the  timing 
and  information  small  entities  must  file 
to  engage  in  profit-making  activities 
thereby  reducing  their  regulatory 
burden.  By  exp>editing  processing  and 
allowing  small  entities  to  engage  in 
profit-making  activities  more  quickly, 
small  entities  may  avoid  lost 
opportimity  costs.  The  Board  of 
Directors  therefore  hereby  certifies 
pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
that  the  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 


List  of  Subjects  in  12  CFR  Part  362 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance,  Banks,  banking.  Insured 
depositor^'  institutions,  Investments, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  the 
FDIC  hereby  proposes  to  amend  12  CFR 
part  362  as  follows. 

PART  362— ACTIVITIES  AND 
INVESTMENTS  OF  INSURED  STATE 
BANKS 

1.  The  authority  citation  for  part  362 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1816, 1818, 
1819[Tenthl,  1831a. 

2.  Section  362.4  is  amended  by 
adding  new  paragraphs  (c)(3)(vi)  and 
(c)(3)(vii)  to  read  as  follows: 

§362.4    Activities  of  insured  state  banks 
and  their  subsidiaries. 
•         •         •         «         * 

(c)  *  *  * 

(3)  *  *  * 

(vi)  Equity  interests  in  real  estate.  (A) 
An  insured  state  bank  may  invest  in 
and/or  retain  equity  interests  in  real 
estate  through  a  majority-owmed 
subsidiary  organized  solely  for  such 
purpose  provided  that  the  bank  has  filed 
vwitten  notice  as  described  in  paragraph 
(c){3)(vi)(B)  of  this  section  at  least  60 
days  prior  to  making  the  initial 
investment,  the  FDIC  has  not  objected  to 
the  investment  prior  to  the  expiration  of 
the  60-day  notice  period  nor  extended 
the  notice  period  an  additional  30  days 
and  objected  to  the  investment  prior  to 
the  expiration  of  the  extended  notice 
period,  and  the  following  conditions 
are,  and  continue  to  be,  met: 

[1]  The  bank  is  well-capitalized  as 
defined  in  part  325  of  this  chapter 
exclusive  of  the  bank's  investment  in 
the  subsidiary  as  well  as  any  extensions 
of  credit  or  commitments  of  credit  to 
any  third  party  for  the  purpose  of 
making  a  direct  investment  in  the 
subsidiary  or  making  an  investment  in 
any  investment  in  which  the  subsidiary 
has  an  interest; 

[2)  The  bank  makes  the  deduction  in 
paragraph  (c)(3)(vi)(A)(J)  of  this  section 
for  purposes  of  determining  capital  as 
reported  on  the  bank's  report  of 
condition  and  assessment  risk 
classification  purposes  in  part  327  of 
this  chapter  and  prompt  corrective 
action  purposes  under  part  325  of  this 
chapter  provided,  however,  that  the 
deduction  shall  not  be  used  for  the 
purposes  of  determining  whether  the 
bank  is  "critically  undercapitalized"  as 
defined  under  part  325  of  this  chapter; 
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(3)  The  bank's  most  current  composite 
rating  assigned  by  the  FDIC  under  the 
Uniform  Financial  Institutions  Rating 
System  or  such  other  comparable  rating 
system  as  may  be  adopted  by  the  FDIC 
in  the  future  is  1  or  2; 

(4)  The  subsidiary  meets  the 
definition  of  "bona  fide  subsidiary"  as 
contained  in  §  362.2(d)  except  that  the 
requirements  of  §  362.2(d)(6)  and  (d)(7) 
are  waived  provided  that  the  subsidiary 
has  at  least  one  director  who  is 
knowledgeable  with  respect  to  real 
estate  investment  activities  and  is  not  an 
employee,  officer  or  director  of  the 
bank; 

(5)  The  subsidiary  is  managed  by 
persons  who  have  expertise  in  the  real 
estate  investment  activities  conducted 
by  the  subsidiary; 

(6)  The  subsidiary  has  a  written 
business  plan  regarding  the  real  estate 
investment  activities; 

(7)  Transactions  between  the  bank 
and  the  subsidiary  comply  with  the 
restrictions  of  sections  23A  and  23B  of 
the  Federal  Reserve  Act  (12  U.S.C.  371c 
and  371C-1)  to  the  same  extent  as 
though  the  subsidiary  were  an  affiUate 
of  the  bank  as  the  term  affiliate  is 
defined  for  the  purposes  of  section  23  A 
and  section  23B  except  that  extensions 
of  credit  made  by  the  bank  to  finance 
sales  of  assets  by  the  subsidiary  to  third 
parties  need  not  comply  with  the 
collateral  requirements  and  investment 
limitations  of  section  23A  provided  that 
such  extensions  of  credit  are  consistent 
with  safe  and  sound  banking  practice, 
do  not  involve  more  than  the  normal 
degree  of  risk  of  repayment,  and  are 
extended  on  terms  and  under 
circumstances,  including  credit 
standards,  that  are  substantially  the 
same,  or  at  least  as  favorable  to  the 
bank,  as  those  prevailing  at  the  time  for 
comparable  transactions; 

(8)  Neither  the  bank  nor  the 
subsidiary  shall  engage  in  any 
transaction  which  requires  a  customer 
of  either  to  buy  any  product  or  use  any 
service  of  either  as  a  condition  of 
entering  into  a  transaction;  and 

(9)  Neither  the  bank  nor  the 
subsidiary  engages  in  any  transactions 
(exclusive  of  those  covered  by  §  337.3  of 
this  chapter)  with  insiders  of  the  bank 
as  insider  is  defined  in  Federal  Reserve 
Board  Regulation  O  (12  CFR  215.2(h)), 
which  relate  to  the  subsidiary's  real 
estate  investment  activities  without  the 
prior  written  consent  of  the  appropriate 
regional  director  for  the  Division  of 
Supervision. 

(B)  Notice  filed  pursuant  to  paragraph 
(c)(3)(vi)(A)  of  this  section  may  be  in 
letter  form  and  should  be  filed  with  the 
regional  director  for  the  Division  of 
Supervision  for  the  FDIC  region  in 
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which  the  bank's  principal  office  is 
located.  The  regional  office  will  send 
written  acknowledgment  of  receipt  of  a 
completed  notice  to  the  bank  which 
shall  indicate  the  date  after  which  the 
bank  may  initiate  the  investment 
activities  if  the  FDIC  has  neither 
objected  to  the  notice  nor  extended  the 
notice  period.  The  notice  period  will 
begin  to  run  bom  the  date  the 
acknowledgment  is  sent.  If  the  notice 
period  is  extended,  the  bank  will  be 
notified  in  writing  and  informed  of  the 
date  after  which  the  bank  may  initiate 
the  investment  activities  if  the  FDIC 
does  not  object.  Notices  shall  contain 
the  following: 

(1)  A  description  of  the  real  estate 
investment  activities; 

(2)  A  copy  of  the  business  plan 
concerning  the  real  estate  investment 
activities; 

(3)  A  description  of  the  subsidiary's 
operations  including  a  discussion  of 
management's  expertise; 

[4]  The  aggregate  amount  of  the  bank's 
investment  in  the  subsidiary  as  defined 
in  §  362.2(q),  which  does  not  include 
retained  earnings,  and  the  bank's 
extensions  of  credit  and  commitments 
of  credit  to  third  parties  for  the  purpose 
of  making  a  direct  investment  in  the 
subsidiary  or  making  an  investment  in 
any  investment  in  which  the  subsidiary 
has  an  interest  stated  as  a  percentage  of 
tier  one  capital; 

(5)  The  bank's  capital  after 
adjustments  are  made  for  the  deductions 
described  in  paragraph  (c)(3)(vi)(A)(l)  of 
this  section; 

(6)  A  copy  of  the  board  of  directors' 
resolution  authorizing  the  filing  of  the 
notice;  and 

(7)  An  identification  of  the  relevant 
state  statute,  regulation  or  other 
authority  which  authorizes  the 
subsidiary  to  conduct  real  estate 
investment  activities. 

(C)  An  insured  state  bank  which  falls 
out  of  compliance  with  any  of  the 
eUgibiUty  conditions  in  paragraph 
(c)(3)(vi)(A)  of  this  section  shall  notify 
the  FDIC  regional  office  within  10 
business  days  of  falling  out  of 
compliance.  The  FDIC  regional  office 
shall  review  the  notice  and  take  such 
action  as  it  deems  necessary.  Such 
actions  may  include,  but  are  not  limited 
to,  requiring  the  insured  state  bank  to 
file  an  application  pursuant  to 
paragraph  (d)  of  this  section,  requiring 
the  submission  of  a  capital  restoration 
plan  or  requiring  the  divestiture  of  such 
investment. 

(vii)  Life  insurance  policies  and 
annuity  contracts.  (A)  An  insured  state 
bank  may  invest  in  and/or  retain  life 
insurance  policies  and  annuity 
contracts,  either  directly  or  indirectly 


through  a  majority-owned  subsidiary  of 
the  htmk,  provided  that  the  bank  has 
filed  written  notice  as  described  in 
paragraph  (c)(3)(vii)(B)  of  this  section  at 
least  60  days  prior  to  making  the  initial 
investment,  the  FDIC  has  not  objected  to 
the  investment  prior  to  the  expiration  of 
the  60-day  notice  period  nor  extended 
the  notice  period  an  additional  30  days 
and  objected  to  the  investment  prior  to 
the  expiration  of  the  extended  notice 
period,  and  the  following  conditions 
are,  and  continue  to  be,  met: 

(1)  The  bank  is  well-capitaUzed  as 
defined  in  part  325  of  this  chapter; 

(2)  The  bank's  most  current  composite 
rating  as  assigned  by  the  FDIC  under  the 
Uniform  Financial  Institutions  Rating 
System  or  such  other  comparable  rating 
system  adopted  by  the  FDIC  in  the 
futvue  is  at  least  3; 

[3]  The  bank's  total  aggregate  direct 
and  indirect  investment  in  annuity 
contracts  and  fife  insurance  policies 
which  do  not  conform  to  OCC  Banking 
Circular  249  does  not  exceed  30%  of  the 
bank's  tier  one  capital; 

(4)  The  bank's  total  aggregate  direct 
and  indirect  investment  in  all  annuity 
contracts  and  life  insurance  policies 
(conforming  and  nonconforming)  is  no 
greater  than  50%  of  the  bank's  tier  one 
capital  and  the  bank's  total  aggregate 
direct  and  indirect  investment  in  all 
annuity  contracts  and  life  insurance 
pohcies  (conforming  and 
nonconforming)  from  the  same  issuer 
does  not  exceed  15%  of  the  bank's  tier 
one  capital; 

(5)  "The  issuer(s)  of  the  life  insurance 
policies  and  annuity  contracts 
(conforming  and  nonconforming)  is  (are) 
rated  in  the  top  two  rating  categories  by 
a  nationally  recognized  rating  service; 
and 

(6)  The  bank's  board  of  directors  has 
procedures  in  place  to  monitor  the 
financial  condition  of  the  issuer(s)  of  the 
life  insurance  poUcies  and  annuity 
contracts  (conforming  and 
nonconforming) . 

(B)  Notice  filed  pursuant  to  paragraph 
(c)(3)(vii)(A)  of  this  section  may  be  in 
letter  form  and  should  be  filed  with  the 
regional  director  for  the  Division  of 
Supervision  in  the  region  in  which  the 
bank's  principal  office  is  located.  The 
regional  office  will  send  written 
acknowledgment  of  receipt  of  a 
completed  notice  to  the  bank  which 
shall  indicate  the  date  after  which  the 
bank  may  initiate  the  investment 
activities  if  the  FDIC  has  neither 
objected  to  the  notice  nor  extended  the 
notice  period.  The  notice  period  will 
begin  to  run  fi-om  the  date  the 
acknowledgment  is  sent.  If  the  notice 
period  is  extended,  the  bank  will  be 
notified  in  writing  and  informed  of  the 
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date  after  which  the  bank  may  initiate 
the  investment  activities  if  the  FDIC 
does  not  object.  Notices  shall  contain 
the  following: 

(J)  The  aggregate  amount  of  direct  and 
indirect  investment  in  annuity  contracts 
and  nonconforming  life  insurance 
policies  stated  as  a  percentage  of  the 
bank's  tier  one  capital; 

[2]  The  aggregate  amount  of  direct  and 
indirect  investment  in  all  annuity 
contracts  and  life  insurance  policies 
(conforming  and  nonconforming)  stated 
as  a  percentage  of  the  bank's  tier  one 
capital; 

[3]  The  aggregate  amount  of  direct  and 
indirect  investment  in  all  annuity 
contracts  and  life  insurance  policies 
(conforming  and  nonconforming)  from 
any  one  issuer  stated  as  a  percentage  of 
the  bank's  tier  one  capital; 

(4)  The  rating  of  the  issuer(s)  of  the 
policies  and  annuity  contracts; 

(5)  A  description  of  the  bank's 
monitoring  procedures; 

(6)  The  state  statute,  regulations  or 
other  authority  which  authorizes  the 
bank  to  make  the  investment;  and 

(7)  A  copy  of  the  board  of  directors' 
resolution  authorizing  the  filing  of  the 
notice. 

(C)  An  insured  state  bank  which  falls 
out  of  comphance  with  any  of  the 
eligibility  conditions  in  paragraph 
(c)(3)(vii}(A)  of  this  section  shall  notify 
the  FDIC  regional  office  within  10 
business  days  of  falling  out  of 
compliance.  The  FDIC  regional  office 
shall  review  the  notice  and  take  such 
action  as  it  deems  necessary.  Such 
actions  may  include,  but  are  not  limited 
to,  requiring  the  insured  state  bank  to 
file  an  application  pursuant  to 
paragraph  (d)  of  this  section,  requiring 
the  submission  of  a  capital  restoration 
plan  or  requiring  the  divestiture  of  such 
investment. 

§362.6    [Amended] 

i.  beclion  362.6  is  amended  by 
adding  "the  authority  to  act  on  notices 
filed  pursuant  to  §362.4(c)(3)(vi)  (A) 
and  (C)  and  §  362.4(c)(3)(vii)  (A)  and 
(C);  the  authority  to  rescind  orders 
issued  pursuant  to  §  362.4  where  it  is 
determined  that  the  institution  is 
eligible  to  engage  in  activities  pursuant 
to  an  exception  contained  in 
§  362.4(c)(3);"  immediately  after 
•'§  362.3(d);". 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C..  this  13th  day  of 
August.  1996. 

Federal  Deposit  Insurance  Corporation. 
leiry  L.  Langley, 
Executive  Secretary. 
[PR  Doc  96-21475  Filed  6-22-96;  8:45  am] 

BILUNQ  CODE  S714-01-P 


DEPARTMENT  OF  TRANSPORTATION      FEDERAL  TRADE  COMMISSION 


Office  of  the  Secretary 
14  CFR  Part  255 

pocket  No.  OST-96-1639;  Notice  No,  96- 
21] 

RIN  2105-ACS6 

Fair  Displays  ot  Airline  Services  in 
Computer  Reservations  Systems 
(CRSs) 

agency:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  proposing  revisions  to  the 
Department's  rules  on  the  display  of 
airline  services  in  computer  reservations 
systems  (CRSs).  That  notice  was 
published  Wednesday,  August  14, 1996 
(61  FR  42208).  The  notice  incorrectly 
stated  that  the  docket  number  for  this 
proceeding  is  OST-S6-1145;  the  correct 
docket  number  is  OST-96-1639. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  S.W., 
Washington,  D.C.  20590,  (202)  366- 
4731. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  that  is  the 
subject  of  this  correction  proposed 
revisions  to  the  Department's  rules  on 
the  display  of  airline  services  in 
computer  reservations  systems  (CRSs), 
14  CFR  255.4.  That  notice  incorrectly 
stated  the  docket  number  for  this 
proceeding  as  OST-96-1145,  which  is 
instead  the  docket  number  for  a 
different  proceeding  involving  a 
proposed  amendment  to  another  section 
of  the  Department's  CRS  rules,  14  CFR 
255.6;  the  correct  docket  number  for  this 
proceeding  on  CRS  display  rules  is 
OST-96-1639. 

Accordingly,  the  publication  on 
August  14, 1996,  of  the  Notice  of 
Proposed  Rulemaking  on  CRS  display 
rules  is  corrected  as  follows: 

On  page  42208,  the  two  citations  of 
Docket  No.  OST-96-1145  [49812]  are 
replaced  with  citations  to  Docket  OST- 
96-1639. 

This  correction  is  issued  pursuant  to 
49  CFR  1.57(1). 

Issued  in  Washington,  D.C.  on  August  17, 
1996. 

Nancy  E.  McFadden, 
General  Counsel. 

|FR  Doc.  96-21538  Filed  8-22-96,  8:45  am] 
BiUJNG  CODE  4910-tt2-P 


16  CFR  Part  23 

Extension  of  Time;  Section  7 
(Platinum)  of  the  Guides  for  the 
Jewelry,  Precious  Metals  and  Pewter 
Industries 

AGENCY:  Federal  Trade  Commission.   ■ 
ACTION:  Extension  of  time  for  filing 
public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission") 
requested  public  comments  on  May  30, 
1996.  on  proposed  revisions  to  23.7  of 
the  Guides  for  the  )evvelry.  Precious 
Metals  and  Pewter  Industries  ("the 
Guides").  61  FR  27224  Section  23.7  of 
the  Guides  addresses  claims  made  about 
platinum  products.  The  Commission 
solicited  comments  until  .August  12, 
1996.  In  response  to  a  request  from  an 
industry  group,  llie  Commission  grants 
an  extension  of  the  comment  period. 
DATES:  Written  comments  will  be 
accepted  until  September  30,  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretan,-.  Federal  Trade 
Commission.  Room  H-159,  Sixth  and 
Pennsylvania  Ave..  N\V.,  Washington, 
DC  20580.  Comments  about  these 
proposed  changes  to  the  Guides  should 
be  identified  as  "Guides  for  the  Jewelry, 
Precious  Metals  and  Pev\-ter  Industry — 
16  CFR  Part  23— Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M,  Vecellio  or  Laura  J. 
DeMartino,  Attorneys,  Federal  Trade 
Commission,  Washington.  DC  20580, 
(202) 326-2966  or  {202)  326-3030. 
SUPPLEMENTARY  INFORMATION:  On  May 
30,  1996.  61  FR  27178,  the  Commission 
announced  revisions  to  its  Guides  for 
the  Jewelry  Industry,  renamed  Guides 
for  the  Jewelr>',  Precious  Metals  and 
Pewter  Industries,  16  CFR  Part  23. »  The 
Guides  for  the  Jewelry,  Precious  Metals 
and  Pewter  Industries  ("the  Guides") 
address  claims  made  about  precious 
metals,  diamonds,  gemstones  and  pearl 
products.  The  Commission  did  not 
revise  section  23.7  of  the  Guides  for  the 
Jewelry  Industry,  which  addresses 
claims  made  about  platinum  products. 
Industry'  members  had  indicated  the 
need  to  simplify  current  Commission 
guidance  regarding  claims  that  a 
product  is  composed  of  platinum  and  to 
bring  this  guidance  into  closure  accord 


'  The  Commission  published  a  Federal  Register 
notice  soliciting  public  comment  on  amendments  to 
the  Jewelry  Guides,  including  revisions  to  section 
23.7  regarding  platinum  products.  57  FR  24996 
(June  12, 1992).  This  Federal  Kagister  notice  was 
publi^Jied  in  response  to  a  petition  proposing 
changes,  submitted  by  the  Jewelers  Vigilance 
Committee  ("JVC"). 
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with  international  standards.  The 
Commission  concluded,  however,  Laat 
additional  comment  would  be  helpful  to 
resolve  certain  issues,  In  a  separate 
notice  of  May  30,  1996.  61  FR  27224, 
the  Commission  described  the 
comments  concerning  the  marking  of 
platinimi  products,  submitted  in 
response  to  the  prior  FRN.  and  also 
discussed  its  proposed  changes  to  this 
section.  The  Commission  solicited 
comment  on  this  provision  of  the 
Guides  and  the  proposed  changes, 
requesting  comments  until  August  12, 
1996. 

On  July  25, 1996,  the  Commission 
received  a  letter  from  the  Manufacturing 
Jewelers  and  Silversmiths  of  America, 
Inc.  (MJSA),  an  industry  trade 
association,  requesting  that  the 
comment  period  be  extended  for  sixty 
days,  until  October  11, 1996.2  MJSA 
stated  that  about  eight  interested 
platinum  jewelry  manufactiu^rs  met  on 
July  21, 1996  but  "those  attending  the 
meeting  thought  it  would  be  helpful  to 
survey  a  larger  universe  of  platinum 
jewelry  manufacturers  than  was 
present"  at  the  meeting.  Such  a  survey 
would  require  an  extension  of  the 
comment  period. 

The  Commission  has  determined  that 
an  extension  of  the  comment  period 
xmtil  September  30,  1996  is  appropriate. 
Therefore,  to  allow  all  interested 
persons  the  opportunity  to  supply  the 
Commission  with  written  data,  views 
and  arguments  concerning  the 
Commission's  review  of  section  23.7  of 
the  Guides,  the  Commission  grants  an 
extension  of  the  comment  period  to 
September  30,  1996. 

List  of  Subjects  in  16  CFR  Part  23 

Advertising;  Jewelry;  Trade  practices. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  ClaA, 
Secretary. 
(FR  Doc.  96-21418  Filed  8-22-96;  8:45  am) 

BILLING  CODE  675(M)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[C043-2-6865;  C043- 1-6931    FRL -5559-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  SIP  Elements  for 
Denver  and  Longmont;  Clean  Air  Act 
Reclassification;  Extension  of 
Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of  the 
comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  is  extending  the  comment 
period  for  a  proposed  rule  published 
July  9, 1996  (61  FR  36004).  On  July  9, 
1996,  EPA  proposed  approval  of  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Colorado  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  carbon  monoxide  (CO)  in  Denver 
and  Longmont.  EPA  also  proposed 
reclassification  of  the  Denver  CO 
nonattainment  area  from  Moderate  to 
Serious.  These  actions  were  requested 
by  the  State  of  Colorado.  At  the  request 
of  two  organizations  which  wish  to 
submit  comments  on  these  proposed 
actions,  EPA  is  extending  the  comment 
period  to  September  9, 1996. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  September  9,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to:  Richard  R.  Long,  Director 
of  Air  Programs  (8P2-A),  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

FOR  FURTHER  INFORMATtON  CONTACT:  Jeff 
Houk  at  (303)  312-6446. 

Dated:  August  14, 1996. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
(FR  Doc.  96-21573  Filed  8-22-96:  8:45  am) 
BILUNG  CODE  6S60-SO-P 


ACTION:  Notice  of  data  availability  and 
request  for  comments. 


40  CFR  Parts  60.  62   26C    26 
266.  270  and  271 


254,  256, 


[FRL-6558^] 
RIN2050-AF01 


fy 


'  MJSA  is  represented  by  Sheldon  London  of 
London  &  Sataga).  Mr.  London's  letter  dated  July  25, 
1996  to  Donald  S.  Clark,  Secretary  of  the 
Commission,  has  been  placed  on  the  Commission's 
public  record  of  this  proceeding. 


Hazardous  Waste  Combusiors. 
Revised  Standards   Proposed  Rule — 
Notice  of  Data  Avaiiabiiity  and  Request 
for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  document  is  a  notice  of 
availability  and  invitation  for  comment 
on  the  following  information  pertaining 
to  the  proposed  revised  standards  for 
hazardous  waste  combustors  (61  FR 
17358  (April  19, 1996)):  Reports  from  an 
independent  peer  review  of  technical 
aspects  of  the  rule;  additional  analyses 
of  various  fuel  oils  to  be  used  to 
establish  a  specification  to  exclude 
comparable  fuels;  and  information  on  a 
synthesis  gas  process  and  product  gas 
specifications  that  was  inadvertently  not 
included  in  the  docket. 

Readers  should  note  that  only 
comments  about  new  information 
discussed  in  this  document  will  be 
considered  during  the  comment  period. 
Issues  related  to  the  April  19,  1996 
proposed  rule  that  are  not  directly 
affected  by  the  documents  or  data 
referenced  in  this  Notice  of  Data 
Availability  are  not  open  for  further 
comment. 

DATES:  Written  comments  on  the  peer 
review  reports,  the  new  comparable 
fuels  analyses,  and  the  synthesis  gas 
process  and  product  information  must 
be  submitted  by  September  23.  1996. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  Docket  Number 
F-96-RCSP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HCy,  401  M  Street,  S.W.,  Washington, 
D.C.  20460.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra- 

docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-96- 
RCSP-FFFFF.  All  electronic  comments 
must  he  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 
Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  RCRA  CBI 
Document  Control  Officer,  OSW 
(5305W),  401  M  Street,  SW,  Washington 
D.C.  20460.  For  other  information 
regarding  submitting  comments 
electronically,  viewing  the  comments 
received,  and  supporting  information, 
please  refer  to  the  proposed  rule  (61  FR 
17358  (April  19,  1996)).  The  RCRA 
Information  Center  is  located  at  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia  and  is  open  for  public 
inspection  and  copying  of  supporting 
information  for  RCRA  rules  fi-om  9:00 
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am  to  4:00  pm  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  view 
docket  materials  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory 
dociunent  at  no  cost.  Additional  copies 
cost  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA 
Hotline  at  l-«00-424-9346  or  TDD  It 
800-553-7672  (hearing  impaired) 
including  directions  on  how  to  access 
electronically  some  of  the  docvunents 
and  data  referred  to  in  this  notice  via 
EFA's  Cleanup  Information  Bulletin 
Board  System  (CLU-IN).  The  CLU-IN 
modem  access  phone  number  is  301- 
589-8366  or  Telnet  to  clu-in.epa.gov  for 
Internet  access.  Callers  within  the 
Washington  Metropolitan  Area  must 
dial  703-412-9810  or  TDD  703-412- 
3323  (hearing  impaired).  The  RCRA 
Hotline  is  open  Monday-Friday,  9:00 
a.m.  to  6:00  p.m..  Eastern  Standard 
Time.  For  other  information  on  this 
notice,  contact  Shiva  Garg  (5302W), 
Office  of  Sohd  Waste,  401  M  Street. 
S.W..  Washington,  DC  20460,  phone 
(703)  308-8459,  e-mail: 
garg.shiva@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATJON:  On  April 

19,  199b.  EP.\  proposed  revised 
standards  for  hazardous  waste 
combustors  (i.e.,  incinerators  and 
cement  and  lightweight  aggregate  kilns 
that  bum  hazardous  waste).  See  61  FR 
17358.  The  Agency  originally 
established  a  60-day  comment  period, 
but  later  extended  it  to  120  days  (61  FR 
27038  (May  30,  1996)).  The  last  date  for 
receipt  of  comments  on  the  Federal 
Register  notice  of  April  19,  1996 
continues  to  remain  August  19,  1996. 

The  Agency  is  today  providing  notice 
and  opportunity  to  comment  on  the 
following  additional  information 
pertaining  to  the  proposed  rule:  (1) 
Reports  from  an  independent  peer 
review  of  technical  aspects  of  the  rule; 
(2)  additional  analyses  of  various  fuel 
oils  to  be  used  to  estabUsh  a 
specification  to  exclude  comparable 
fuels;  and  (3)  information  on  a  synthesis 
gas  process  and  product  gas 


specifications  that  was  inadvertently  not 
included  in  the  docket. 

Peer  Review  Reports 

As  part  of  the  rule  development 
process,  the  Agency  initiated  a  peer 
review  of  the  proposed  rule,  preamble 
and  relevant  supporting  backgroimd 
documents  in  three  subject  areas  of  the 
rule:  engineering,  risk  assessment  and 
economic  analysis.  The  review  panel 
members  were  tasked  with  conducting  a 
comprehensive  and  critical  review  of 
the  proposed  rule  in  their  designated 
subject  areas,  addressing  a  set  of ' 
questions  pertaining  to  the  technical 
basis  of  the  approaches  adopted  by  the 
Agency,  and  providing  comments  and/ 
or  recommendations  where  warranted. 
Each  subject  area  panel  prepared  a 
simimary  report  highlighting  the  key 
points  of  discussion,  including  the 
consensus  reports  or  the  dissenting 
opinions.  Copies  of  the  peer  review 
panel  report  of  each  subject  area  and 
individual  review  comments  of  each 
panel  member  are  available  in  the 
docket. 

Comparable  Fuel  Specification 

As  part  of  the  proposed  comparable 
fuel  specification,  EPA  used  a 
benchmark  approach  to  develop  a  series 
of  technical  specifications  that  would 
allow  hazardous  waste  similar  in 
composition  to  a  commercially  available 
fossil  fuel  to  be  excluded  imder  RCRA 
when  burned.  One  of  these 
specifications  included  the  Agency's 
proposal  to  limit  the  Appendix  VIII,  Part 
261,  constituents  in  comparable  fuels  ' 
to  those  foimd  in  the  benchmark  fossil 
fuel.  As  discussed  in  the  preamble  of 
the  proposal  (61  FR  17461),  EPA  was 
unable  to  analyze  for  some  compounds 
on  the  Appendix  VIII  list  because  either 
an  analytical  method  was  not  available 
or  could  not  be  identified  in  time  for 
initial  analysis.  Those  compounds  were 
not  listed  in  the  proposed  specifications 
published  on  April  19. 1996. 

EPA  has  subsequently  been  able  to 
identify  methods  for  analyzing  some 
additional  Appendix  VIII  compounds 
and  is  presenting  a  proposed 
specification  level  or  detection  limit  for 
these  compoimds.  These  compoimds  are 


listed  in  today's  notice  and  also  can  be 
found,  along  with  the  analytical 
methods,  in  the  Draft  Technical  Support 
Document  for  HWC  MACT  Standards, 
Addendum  to  Volume  VI:  Development 
of  Comparable  Fuels  Specifications. 
August  1996.  EPA  invites  comment  on 
today's  new  individual  specifications, 
as  well  as  the  composite  specifications, 
and  the  analytical  methods  used  in 
EPA's  new  analysis. 

In  addition,  we  want  to  clarify  the 
rationale  for  proposing  comparable  fuel 
specification  limits  for  total  halogens 
and  total  nitrogen.  Although  neither 
total  halogens  nor  total  nitrogen  are 
listed  on  Appendix  VIII,  Part  261  (or 
proposed  for  Appendix  X),  we  believe 
that  they  should  be  limited  to  ensure 
that  halogenated  and  nitrated  products 
of  incomplete  combustion  (PICs)  from 
burning  excluded  waste  would  not  be 
emitted  at  higher  levels  than  from 
burning  benchmark  fossil  fuel. 
Halogenated  and  nitrated  organic 
compounds  can  pose  a  particular  hazard 
to  human  health  and  the  environment. 

Synthesis  Gas  Comparable  Fuel 
Exclusion 

In  discussing  the  exclusion  of 
synthesis  gas  (syngas)  fuel  in  the 
proposed  rule,  EPA  referenced  a  Molten 
Metals  Technology  (MMT)  letter  that 
presented  data  on  the  MMT  syngas 
process,  including  relevant 
specifications.  See  preamble  discussion 
at  61  FR  17465.  In  placing  the  MMT 
information  in  the  docket,  an 
attachment  to  the  letter  containing  the 
data  was  inadvertently  not  placed  in  the 
docket  until  late  in  the  conunent  period. 
EPA  has  since  received  a  request  to 
extend  the  comment  period  pertaining 
only  to  the  syngas  exclusion  to  allow 
adequate  time  to  review  this  attachment  - 
and  provide  comment  on  the  syngas 
exclusion.  In  response  to  this  request, 
EPA  is  granting  30  days  from  the 
publication  date  of  this  notice  to 
comment  on  the  proposed  syngas  fuel 
exclusicn. 

Appendix — Comparable  Fuel 
Constituent  and  Physical  Specifications 

Note  1:  All  numbers  in  the  tables  of  this 
appendix  are  expressed  to  two  significant 
figures. 


Table  l  .—Detection  and  Detection  Limit  Values  for  a  Possible  Gasoline  Specification 


Chemical  name 

Concentration 

limit  (mg/kg 

at  10,000 

Btu/fe) 

Maximum  de- 
tection limit 
(mg/kg) 

1,1,1-Trichloroethane 

Non-detect  ... 

34 

'  The  specification  would  also  include  two  metals 
that  are  identified  in  Clean  Air  Act  section  112(b) 


as  hazardous  air  pollutants:  cobalt  and  manganese. 
See  61  FR  17460. 
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Table  1.— Detection  and  Detection  Limit  Values  for  a  Possible  Gasoline  SPECiFiCATiON-Continued 


1.1.2-Trichloro-1.2.2-trifluoroethane  

1,1-Dichloro-1-propene  

1,1-Oichloroettiane .^ 

1 .2,3.4.6,7,8-Heptachlorodibenzo-pKJioxin 
1.2.3,4.6,7,8-Heptachlorodibenzo-p-furan  . 

1 .2,3,4-Tetrachtorobenzene 

1 .2,3,5-Tetrachlorobenzene 

1 .2,3.6.7,&-HexachlorodJbenzo-p-dioxln  .... 

1.2,3.6.7,8-HexachlorcxJibenzo-p-furan  

1 .2,3.7,8-PentachlorcxJit)enzo-f>-dioxin  

1.2.3.7,8-Pentachlorodit)enzo-p-furan  

1 .2.3-Trichlorobenzene  

1.2-Oichloroethane 

1 .2-Dtchtoropropane  

1 ,3-Dichloro-2-pfopanol  

1 ,3-Dlchloropropane 

1.3-Propane  sultone  

1-Chloronaphttialene  , 

2.2-Oichloropropane  , 

2,3,4,5-Tetrachk)fophenol 

2.3,4-TrichloropherK)l , 

2.3,5-Trichlorophenol „.,. 

2,3.6-Trichlorophenol  

2.3,7,8-TetracWorodibenzo-p-dloxin  

2.3,7,&-Tetrachlorodit>enzo-p-furan  

2,3-Oichloro-1  -propene  

2.3-Dichlorophenol 

2.4-0  


Chemical  name 


2,&-Oichlorophenol 

2-Fluoroacetamide 

2-MethylnaphthaIene  .... 

2-Nltropropane 

3,3'-0lmethoxybenzidine 

3,4-Dichlorophenol , 

3.5-Dichlorophenol , 

3-/4-Chlorophenol  

3-Nitroaniline 


4,4'-methylene-bts(2-chloroaniline) 

4-Aminopymdine 

4-Chlorophenyl  phenyl  ether  

6-Propyl-2-thiouracll , 

Acenaiphthene 


Acetone  cyanohydrin 

AIM  alcohol 

--".n-.r.nium  vanadate 

Anthracene  

Arochlor-1016  „ 

Arochlor-1221  

Arochlor-1232  


Arochlor-1242  

AfOchlor-1248  

ArochK)r-1254  

Arochlor-1260  

Arsenic  acid 

Arsenic  pentoxide 
Arsenic  trioxide  .... 
Barium  Cyanide  ... 
Benzal  chloride  .... 
Benzenethiol 


Benzyt  chloride  

Bis(2-chloroethoxy)methane 

Bis(2-chloroethyl)ether 

Bis(2-ethylhexyl)phthalate  ... 
Bromide  


Bromodk^loromethar>e 

Calcium  Cyanide  , 

Calcium  chromate , 

Chlordane , 

ChlofkJe  _ 


Concentration 

limit  (mg/kg 

at  10.000 

BtiVb) 


Non-detect 

Non-detect 

Non-detect 

Non-detect 

NoTKletect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect  , 

Non-detect  , 

Non-detect  . 

Non-detect  . 

1200 

Non-detect  . 
Norvdetect  . 
Norvdetect  . 
Non-detect  . 
Non-detect  . 
Norvdetect  . 
Non-detect  . 
Non-defect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Norvdetect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Norvdetect  ., 


Maximum  de- 
tection limit 
(mg/kg) 


30 

30 

34 
8.8 
8.8 

14 

14 
8.8 
8.8 
8.8 
8.8 

14 

34 

34 

30 

30 

14 

14 

30 

14 

14 

14 

14 
3.5 
3.5 

30 

14 
7.0 

14 

14 


30 

14 
14 
14 
14 
670 
14 
14 
670 
14 
670 
14 
30 
32 
670 
1.4 
1.4 
1.4 
1.4 
1.4 


Non-detect  ... 

1.4 

Non^Jetect  ... 

1.4 

Non-detect  ... 

0.27 

Non-detect  ... 

0.22 

Non-detect  ... 

0.19 

Non-detect  ... 

3.7 

Non-detect  ... 

14 

Non-detect  ... 

30 

Non-detect  ... 

14 

Non-detect  ... 

670 

Non-detect  ... 

670 

Non-detect  ... 

670 

Non-detect  ... 

5.0 

Non-detect  ... 

34 

Non-detect  ... 

1.8 

Non<Jetect  ... 

4.2 

Non-detect  ... 

14 

6.2 
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Table  1.— Detection  and  Detection  Limit  Values  for  a  Possible  Gasoline  Specification— Continued 


Chemical  name 


Chloroethane     

Copper  Cyaniae   

CyanK3e  

Cyanogen  Bromide 

Cyanogen  Chloride  

Df«6toniufT>-tetra-sutfide 


Dibfomochloromethane  -. - 

endosultan     ~ ~..... 

E  ndosuifan  1 1 

Endothal „ — 

Erxjnn   

Erxjnn  aldehyde ~ - ~ 

Endnn  ketone    ~ 

EpichiorohvdrT-     „ , 

E;ry'  carDana!e 

Ethylene  givcoi  ""cnofr^-, ■  .^'-pr   , 

Ethvienethiourea  ;2-:T!!aa2D!iainethione)  

p'uonde  

Heptachlor  ^ „ 

Heptachlor  epoxide ~ ^.... 

Lead  acetate        „ ~ 

Lead  phosphate   _ — 

MNNG  fN-Methyi-N-mtroso-N'-nitroguanidine) 

Methomy!  

N-Nitrosodipnenviar^ine 

Ndckei  Cyande 

NicKei  cartwnyl  ^ _ 

Nicoti  r-e  

Octachiorrxlitienzodioxin  

C>ctachiorodib€Pzoturan „ 

Osmium  tetraoxiae  

Phenanthrene      „ 

Phenytthiourea      

Potassium  Cyanide - _ 

Potassium  Silver  Cyanide 

Propargyi  alcohol  „ - 

Pyrene  

Selenium  d!0«ide  « 

Selenium  sulfide  

Silver  Cyanide  

Siivex 

Strychnine 

Tetra-seleniunvietra-sutfide 

Tetraethyl  lead    

Thallium  acetate  

"^nailium  cartxjnate  „ 

Thallium  chloride „ 


Tr^allium  nitrate  

Thallium  oxide    ....„ 

Thallium  suilate  

Thioacetamioe     

Thiofanox  

Thiourea 

Toiuene-2.4-diamJne 

Toiuene-2.5-diamine  „. 

Vanadium  oentoxide  

Zinc  Cyanide  „ 

Zirx:  phosphide    

alpha-BHC  , 

Deta-BHC  

delta-BHC  

gamma-BHC  (Lindane) 

rrvDinitroPenzene  

p-Toluidine  

trans- 1 ,3-Dichloropropene 


Corx;entration 

linit  i.mg/'kg 

at  'O.OOC 

Btu'tbi 


Maximum  de- 
tection limit 
,mgT<g) 


NorHJetect  ... 

34 

Non-detect  ... 

1.7 

Non-detect  ... 

1.0 

Non-detect  ... 

6.6 

Non-detect  ... 

100 

Nonoetect  ... 

830 

Non-detect  ... 

670 

Non-detect  ... 

34 

Non-detect  ... 

1.4 

Non-detect  ... 

1.4 

Nornjetect  ... 

14 

Non-detect  ... 

1.4 

Non-detect  ... 

1.4 

Non-detect  ... 

1.4 

Non-detect  ... 

30 

Non-detect  ... 

14 

Non-oetect  ... 

14 

Non-oetect  ... 

14 

Non-detect  ... 

3.0 

Non-detect  ... 

1.4 

Non-detect  ... 

2.8 

Non-detect  ... 

13 

Non-detect  ... 

92 

Non-detect  ... 

14 

Non-aeiect  ... 

7.0 

Non-detect  ... 

670 

Non-detect  ... 

3.5 

Non-detect  ... 

62 

Non-detect  ... 

14 

Non-detect  ... 

18 

Non-detect  ... 

18 

Non-detect  ... 

41 

Non-detect 

670 

Non-oetect  ... 

7.0 

Non-detect  ... 

2.5 

Non-oetect  ... 

2.9 

Non-detect  ... 

30 

Non-detect  ... 

670 

Non-detect  ... 

020 

Non-detect  ... 

0.31 

Non-detect  ... 

2.6 

Non-detect  ... 

7.0 

Non-detect  ... 

14 

Non-detect  ... 

1600 

Non-detect  ... 

11 

Non-detect  ... 

18 

Non^letect  ... 

16 

Norvdetect  ... 

17  . 

Non-detect  ... 

18 

Non-detect  ... 

IS 

Non-detect  ... 

17 

Non^etect  ... 

7.0 

Non-detect  ... 

14 

Non-detect  ... 

7.0 

Non-detect  ... 

7.0 

Non-detect  ... 

7.0 

Non-detect  ... 

18 

Non-detect  ... 

2.3 

Non-detect  ... 

0.37 

Non-detect  ... 

1.4 

Non-detect 

1.4 

Non-detect  ... 

1.4 

Non-detect  ... 

1.4 

Non-detect  ... 

670 

Non-detect  ... 

14 

Non-detect  ... 

34 
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Table  2.— Detection  and  Detection  Limit  Values  for  a  Possible  Number  2  Fuel  Oil  SeECiFiCATiON 


Chemicai  name 


1,1,1-Trichloroethane 

1,1.2-Trichloro-1.2.2-trifluoroethane  

1,1-Dichloro-"!  -propene 

1,1-Dichloroeinane   

1 .2,3,4,6,7,8-Heptachlorodiben2o-p-<fioxin 
1.2,3,4,6.7,8-Heptachlorodibenzo-p-furan  . 

1 .2,3.4-Tefrachtorobenzene 

1 .2,3.&-Tetrachkxobenzene 

1.2,3,6,7,8-Hexachlorodiben2CH><lioxin  .... 

1.2,3,6,7.&-Hexachlofodibenzo-p-furan  

1.2.3,7,8-Pentachlorodiben20-p-dioxin  

1.2,3,7,8-Pentachlorodiben2o-p-furan  

1.2,3-Trichk)roben2ene 

1 .2-Dichloroelhane 

1 .2-OichlorQpropane  „ 

1,3-Dichloro-2-propanol  _.. 

1 ,3-Dlchloropropane  , , 

1,3-Propane  sultone  

1-Chloronaphthalene 

2.2-Dichloropropane  „ , 

2,3.4,5-Tetrachlorophenot « 

2,3,4-Trichlorophenol 

2,3,5-Trichlorophenol 

2,3.6-Trichlorophenol 

2,3,7,8-Tetrachlorodibenzo-p-dioxin  

2,3,7,8-Tetrachlorodiben2o-p-furan  

2,3-Dichloro-1  -propene 

2,3-Dichlorophenol 

2.4-D  


,.^. 


2,5-Dichlorophenol 

2-Fluoroacetamide 

2-Methylnaphthaiene  * 

2-Nitropropane 

3,3'-Dimethoxyben2idine 

3,4-Dichlorophenol 

3,5-Dichlorophenol 

3-/4-Chloroph8nol  

3-Nitroaniline 

4,4'-methylene-bis(2-cliloroaniline) 

4-Aniinopyrridine 

4-Chlofophenyl  phenyl  ether 

5-Propyl-2-thiouracil , 

Acenaphthene. . 


Acetone  cyanohydrin 

Allyl  alcohol 

Ammonium  vanadate 

Anthracene  

Arochlor-1016  

Arochlor-1221  

Arochlor-1232  

Arochlor-1242  

Arochlor-1248  , 

Arochlor-1254  , 

Arochlor-1260  , 

Arsenic  acid  , 

Arsenic  pentoxide 

Arsenic  trioxide  , 

Barium  Cyanide  

Benzal  chloride 

Benzenethiol  


Benzyl  chloride  

Bis(2-chloroethoxy)n:)ethane 

Bis(2-chloroethyl)ether 

Bis(2-ethylhexyl)phthalate  ... 

Bromide  

Bromodichloromethane  ........ 

Calcium  Cyanide . 

Calcium  chromate ^.. 

Chlordane  , 


Concentration 

limit  (mg^g 

at  10,000 

Btu/to) 


Non-detect 

Non-detect 

Non-detect 

NorKletect 

Norvdetect 

Non-detect 

NoTKtetect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Norvdetect 

Non-detect 

Norvdetect 

Non-detect 

Norvdetect 

Norvdetect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Norvdetect 

Norvdetect 

Norvdetect  , 

Non-detect 

Non-detect  . 

Non-detect  . 

Non-detect  , 

3400 

Non-detect  . 

Norvdetect  . 

Norvdetect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Norvdetect  . 

Non-detect  . 

Norvdetect  . 

Norvdetect  . 

Non-detect  . 

Norvdetect  . 

Norvdetect  . 

Non-detect  . 

Norvdetect  . 

Norvdetect  . 

Non-detect  . 

Non-detect  . 

Norvdetect  ., 

Non-detect  .. 

Non-detect  .. 

Norvdetect  .. 

Norvdetect  .. 

Norvdetect  .. 

Norvdetect  .. 

Non-detect  .. 

Norvdetect  .. 

Non-detect  .. 

Non-defect  .. 

Norvdetect  .. 

Non-detect  .. 

Norvdetect  .. 

Norvdetect  .. 

Norvdetect  .. 


Maximum  de- 
tecten  limit 


34 
30 
30 
34 
75 
75 

too 

100 

75 

75 

75 

75 
100 

34 

34 

30 

30 
100 
100 

30 
100 
100 
100 
1W 

30 

30 

30 
100 

6.0 
100 
100 


30 
100 
100 
100 
100* 
1200 
100 
100 
1200 
100 
1200 
100 
30 
28 
1200 
1.2 
1.2 
1.2 
1.2 
1.2 
1.2 
1.2 
0.23 
0.18 
0.16 
3.7 

too 

30 
100 
1200 
1200 
1200 
5.0 
34 
1.8 
3.6 
12 
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TABi. 


-D"r 


AND  Detection  Limit  Values  for  a  Possible  Number  2  Fuel  Oil  Specification— Continued 


Chemical  name 


Chloride  

Chloroethane  

Copper  Cyanioe      _. 

Cyanide  — 

Cyanogen  Brorniae  _. 

Cyanogen  ChioncJe  

Di-seieniurrvtetra- sulfide 

Dibenzofurar  

D'bromochiororr«tnane  . 

Endosulfan  I 

Endosulfan  II „. 

Endothal _. 


Endrin   , 

Endnn  aldehyde 


r  xJr  n  "-e"   '  e    

L  pichiDroryann  „ 

Ethyl  carbamate 

Ethylene  glycol  rrwrioethyl  ether  

Ethyienetrnourea  ;2-lmi<Ja20(idinethione) 
Fiuonde  _ 


'eptachlor 


Heotacnlor  epoxide  „ 

Lead  acetate  

Lead  phospnate  

MNNG   N-Metyl-N-nitroso-N'-nitroguankline) 

Metnomy'        

N-Nrtrosodipnenyiamine  . 

Nickei  Cyanide       ^ 

NicKei  cartxjnyl  

NiCuti^*^  ..•.•.....•.•••....«. 


O'j'acniorcKlibenzodioxin 
Octacniorod*beruofuran  . 

Osmium  tetraoxide  , 

Phenanfhrene  „., 


PhenyltriKiurea 

Potassiur^  Canide  

Potassitir-  Si'vo'  Gyar.ide 

p'oparqvi  aicohoi  

F'yrene        

Selenium  dioxide  , 

Selenium  sulfide  ~..., 

Silver  Cyanide  

Silvex     ^ 

Strychnine 


Tetra-selenium-tetra-sulfide 

Tetraethyl  lead  

Thallium  acetate  

ThaliiLjrr  cartxinate  

Thaiiiu-^  crionde  

Thallium  nitrate  

Thallium  oxide  

Thaliiur^  sulfate  

Thioacetamide  

Thiofanox  


ThKXirea 

Toluene-2,4-diamine 
To)uene-2,6-dtamtne 
Vanadium  pentoxide 

Zinc  Cyanide 

Zinc  phosphide  

alpha-BHC  

beta-BHC  


UMI 


deita-BHC  

gamma-BHC  (Lindane) 

m-Dinitrobenzene   

p-"''oluidine  

trans-'  .3-Dichloropropene 


Concentration 

limit  (mg/'kg 

at  10,000 

Btu/lb) 


Norv-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect ' 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-oetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-aetect 
Non-detect 
Non-detect 
•Non-detect 
Non-detect 
Non-detect 
860  


Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-defect 
Non-detect 
Norvdetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Noivdetect 
Non^jetect 
Non-detect 
Non-detect 
Norvdetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 


Maximum  de- 
tection limit 

(mg/kg) 


5.0 
34 
1.7 
1.0 
6.6 
8.6 
370 
1200 
34 
12 
15 
100 
1.2 
1.2 
^2 
30 
100 
100 
12 
3.0 
1.2 
2.4 
22 
15 
12 
6.0 
1200 
3.5 
7.0 
100 
150 
150 
40 


6.0 
2.5 
2.9 

30 
1200 
0.21 
0.34 
2.6 
6.0 
100 
710 

18 

15 

14 

14 

16 

12 

15 
6.0 
100 
6.0 
6.0 
6.0 

18 
2.3 
0.32 
12 

^2 
^2 

1.2 
1200 
100 
34 
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Table  3.— Detection  and  Detection  Umit  Values  for  a  Possile  Number  4  Fuel  Oil  Specfication 


Chemica'  name 


1,1,1-Trichloroethane 

I.IJZ-Trichloro'  .2,2-tnfiuoroetnane    

1,1-Oichloro--propene 

1,1-Oichloroethane  

1 ,2,3,4,6,7, 8-heptachlorodibenzo-D-dioxln 

1 ,2,3,4,6,7,S-Heptacniorcxjiben;o-p-f uran  . 

1,2,3,'i-"'"etracniorot>enzerie  

1,2,3  5-'^et^achioroDer,zerie 

1,2,3,6.7  S-Hexacnio'-odibenzo-CHlioxin  .... 

1,2.3.67.8-HexacMorcxJit>en7o-D-furan  

1,2,3  "S-Pentacnioroaibenrcr-cMJioxin  

1 ,2,3,7,8-Pentacr(iorodiben20-p-furan  

1,2,3-Trichiorot)enzene  

1 ,2-Dichloroethane  „ 

1 ,2-Dichloropropar)e  , 

1 ,3-Dichloro-2-propanol  , 

1 ,3-Dichloroprooane , 

1,3-Propane  suttone  _ 

1-Chloronaphthalene  

2,2-Dichlorop'opane 

2,3,4,5-Tetrachiorophenol 

2,3,4-Trichioropnenol  

2,3,5-Trichloropheno(    „ 

2,3,6-Trichlorophenoi 

2,3,7,8-Tetrachlorodiben20-p-dioxin  

2,3,7,e-Tetrachlorodibenzo-p-(uran  „ 

2,3-DiChio'-c- '  -propene  „ 

2,3-DicMioropf>enoi 

2.4-D  

2,5-Dichlorophenol „ 

2-Fiuoroacetamide 

2-Methyinaphthalene  

2-Nitropropane        

3,3  -DinethcKy'Peazidine  

3 A-Dic^ic opnenof  

3.5-DiCMIorophenoi  , 

3-  4-C'^lorophenoi  , 

3-Ni*roaniiine  -. , 

4  4  metrviene-bis{2-chloroaniline) 

4-Aminopy'i'idrne     

4-Chiorophery^  pMenyl  ether  

6-Propv'-^t*i!0^,j'acil 

Acenapfithene 

Acetone  cyanohydrin 

ABylakJOhol 

Ammonium  vanadate 

Anthracene  

Arochtor-1 01 6  


A'ocniof  1 221   „ , 

A  ocnuT  1232  .., 

A  'ocnior- '  242  

Ar'xmo'- '  248  

ArjcniO'- '  254   

ArocniG'-  ■  '?6C   

Arsenic  aoc     

Arsenic  pentoxide  

Arsenic  tnoxide  „.., 

Barium  Cyanide 

Benzal  chloride 

Benzenethiol 

Benzyl  chloride 

Bls(2-chloroelhoxy)methane 

Bisf2-chioroethyl)ether 

3is(2  et*"ylhexyl)phthalate  ... 

BromicJe   

3.'D"ioc)ichloromethane , 

Ca:c  ^''-  r.anice      , 

Caic^ar'  inromate , 

Cr.ioroane  , 


Concentration 

limit  (mg/kg 

at  10,000 

Btu/K)) 


Non-detoct 

^40IHMBCt 

NoTKletect 
NoTHtelect 
^4on<letect 
Non^letact 
Non^letoct 
Norvdetect 
Norvdetect 
Non-detect 
Non-detect 
Norvdetect 
Non-detect 
NooKletect 
Non-detect 
Norvdetect  , 
Norvdetect  , 
Non-detect 
Non-detect  . 
Norvdetect  , 
Norvdetect  , 
Norvdetect  , 
Norvdetoct  . 
Norxtetoct  . 
Norvdetoct  . 
Norvdetect  . 
Norvdetect  . 
Norvdetect  . 
Norvdetect  . 
Non-detect  . 
Norvdetect  . 

1000  ., 

Norvdetect  . 

Norvdetect  . 

Non-detect  . 

Non-detect  . 

Norvdetect  . 

Norvdetect  . 

Norvdetect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  ., 

Norvdetect  .. 

Non-detect  .. 

Norvdetect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Norvdetect  .. 

Non-detect  .. 

Non-detect  .. 

Norvdetect  .. 

Non-detect  .. 

Non-detect  ... 

Non-detect  ... 

Norvdetect  ... 

Norvdetect  ... 

Norvdetect  ... 

Norvdetect  ... 

Norvdetect  ... 

Norvdetect  ... 

Norvdetect  ... 

Non-detect  ... 

Norvdetect  ... 

Non-detect  ... 


MaxinKKTi  de- 
tection limit 
(mg/kg) 


17 

29 

29 

17 

72 

72 
100 
100 

72 

72 

72 

72 
100 

17 

17 

29 

29 
100 
100 

29 
100 
100 
100 
100 

29 

29 

29 
100 

5.7 
100 
100 

29 

100 

100 

100 

100 

200 

100 

100 

200 

100 

200 

100 
29 
68 

200 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
0.43 
0.35 
0.30 
3.7 

100 

29 

100 
200 
200 
200 
5.0 

17 
1.8 
6.9 

11 
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Table  3.— Detection  and  Detection  Limit  Values  for  a  Possile  Number  4  Fuel  Oil  Specification— Continued 


Chemical  name 


Chlofide  

Chloroettiane  

Copper  Cyanide „ 

Cyanide — 

Cyaroger^  B^'i^ide     

Cyanoge'"  CM'"^'Ce 
Di-seieniu'^-  tetra-suifide 

Dibenzot'ji-ap  

JiDforriochic^"jri«?thane  . 

E^-dosuifar-  :  

Enoosui'a,"  II  ^.. 

E  ndotnal „.. 


'•xi' '"    ; 

Endrin  aldehyde  

Endrin  ketone   

Epchiororivdrin  

Ethyl  carbamate  

Ethylene  giycoi  r^cnoettiyl  ettier  

Ethyienethiourea  (2-lmidazo(idinethlone) 
Fhjonde       


^eotachior    

Heptacnior  epoxide 

^eaa  acetate  

_ead  phosphate  

MNNG   N-Metyi-N-nitroso-N'-nitroguanidine) 

V^ethomy!     „ 

N-Nitrosodiphenylamine  

Nickel  Cyanide    

Nickel  caroonyi  

Nicotine  


Octachlorodifcienzodioxin  ., 
Octacniorodibenzofuraih  .... 

Osmium  tetracxide  ~..., 

^henanthrene      

Phepytthiourea     

Potass. urn  Cyanide , 

Potassium  Silver  Cyanide 

Prooargyj  alcohol 

Pvene   - 


Selenium  dioxide 
Selenium  sulfide  . 
Silver  Cyanide  .... 


Silvex  

Strychnine 

Tetra-seleniunn-tetra-sultioe 

^etraethyi  lead  

Thallium  acetate  

Thallium  cartwnate  

Thallium  chloride  

Thallium  nitrate  

Thallium  oxide    

Thallium  sulfate  

"hioacetamide    

■""hiofanox    ^ 


Thiourea     

Toiuene-2  4-diamine 
Toluene-?, 6-diamine 
Vanadium  penioxide 

Zinc  Cyanide        

Zinc  phosphide   

aipna-BHC   

oeta-BHC 


IL 


UMI 


deita-BMC  

gamma-BHC  'Lindane) 

m-Dinitrobenzene  

p-Toiuidme      

trans- 1 ,3-Dichloropropene 


Concentration 

limit  (mg/kg 

at  10.000 

Btu/lb) 


Non-detect  , 

Non-deiect  . 

Non-detect  . 

Non-detect  , 

Non-detect  , 

Non-detect  , 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detec; 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-oetect 

Non-detect 

Non-oetec 

Non-detect 

Non-detect 

Non-detect 

250    

Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-oetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-oetect 
Non-detect 


Maximum  de- 
tection limit 
(mg/kg) 


5.0 
17 
1.7 
1.0 
6.6 
8.6 
1300 
200 
17 
1.1 
1.1 
100 
1.1 
1.1 
1.1 
29 
100 
100 
110 
3.0 
1.1 
2.3 
34 
24 
110 
57 
200 
3.5 
13 
100 
140 
140 
40 

57 
2.5 
2.9 

29 
200 
0.35 
0.56 
2.6 
5.7 
100 
2400 

29 

30 

26 

27 

30 

24 

28 

57 
100 

57 

57 

57 

18 
2.3 
0.75 
1.1 
1.1 
1.1 
1.1 
200 
100 

17 
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Table  4.— Detection  and  Detection  Limit  Values  for  a  Possible  Number  6  Fuel  Oil  Specification 


Ctiemical  name 


1,1,1-Trichloroethane 

1,1 ,2-Trichloro-l  .2.2-trifluoroethane  

1,1-Dichloro-1  -prooene „ 

1 ,1  -Dichioroethane     

1 ,2,3,4,6.^  S-Heptacriiorodibenzo-p-cloxin 
1,2,3,4,6  '  S-'-eptachiorocSbenzo-p-furan  . 

1 ,2,3,4-Te!rachiorooer;zene 

1,2,3,5-Tet'achioroDen2ene  

1,2,3,6,7.8-Hexachiorodiben;c'-C'<iicxin  .... 

1,2,3,6,7,8-He«ac'^iorcOibeaz-.-fv'j^an  

1,2,3,7,8-Pentacriiorodiben2CKv-a':i<in  

1 ,2,3,7,&-Pentac*iioroair>e''2:.-c- ruran  , 

1j2,3-Tricnioroben?ene     , 

1 ,2-Dichloroetnane      

1 ,2-Dtehk)ropropaoe 

1 ,3-Dichloro-2-propanol  , 

1 ,3-Dichloropfopane    , 

1,3-ProDane  sjttone    , 

1-Chiorooaphtha»ene  

2,2-Dichloropropane    „ 

2,3,4,5-Tetrachiorophenol 

2,3.4-Trichlorophenol 

2,3,5-Trichlorophenol  , 

2,3,6-Trichlorophenol 

2,3,7,8-Tetrachlorodibenzo-p-dk)xln  

2,3,7,8-Tetrachlorodiben20-p-furan  

2,3-Dichloro-1  -propene 

2,3-Dichlorophenol 

2,4-D  „ 

2.5-Dichk)rophenol 

2-Fluoroacetamicle 

2-Methylnaphttialene  

2-Nitropropane „ 

3,3'-Dlmethoxyl)enzidine 

3,4-Dichlorophenol 

3,5-Dichlorophenol 

3-/4-Chlorophenol  

3-Nitroanillne 

4,4'-methylene-bis(2-chloroaniline) i. .. 

4-Aminopyrrldine 

4-Chk)rophenyl  phenyl  ether  „ 

6-Propyl-2-thkHJracil „ 

Acenaphthene 

Acetone  cyanohytfrin  

Allyl  alcohol _... 

Ammonium  vanadate 

Anthracene  „ 

Arochlor-1 01 6  


Arochlor-1221  „ 

Arochlor- 1 232  

Arochlof- 1 242  

Arochlor-1 248  

ArochJor-1254  

Arochlor-1 260  

A'senic  acid 

A-senic  pentoxide 

Arsenic  trioxide  _ 

Barium  Cyanide , 

Benzal  chloride 

BenzenettiW 

Benzyl  chloride  .... 

Bis(2-chloroethoxy)methane 

Bts(2-chloroethyl)ether 

Bis(2-ethylhexyl)phthalate  ... 

Bromide  

Bromocfictiloromethane 

Calcium  Cyanide  

Calcium  chromate 

Chlordane  


Corx^ntration 

limit  (mg/kg 

at  10,000 

Btu/lb) 


Non-detect 
NorxJetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Nornletect 
Non-detect 
NoTHletect 
Non-detect 
Non-detect 
Nornjetect 
Non-detect 
Non-detect 
Non-detect 
Norvdetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Norxletect 
NoTMJetect 
Non-detect 

4200 

Non-detect 
Non-detect 
Non-<Jetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect  , 
Non-detect  , 
Norvdetect  . 
Non-detect  , 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Norvdetect  . 
Non-detect  . 
Non-defect  . 
Non-detect  . 
Norvdetect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Non-detect  . 
Norvdetect  . 
Non-detect  . 
Non-detect  ., 
Non-detect  . 
Non-detect  .. 
Non-detect  ., 
Non-detect  .. 
Norvdetect  .. 


Maximum  de- 
tection limit 


21 
26 
26 

21 

64 

64 

100 

100 

64 

64 

64 

64 

100 

21 

21 

26 

26 

100 

100 

26 

100 

100 

100 

100 

26 

26 

26 

100 

5. 

100 

100 


26 

100 

100 

100 

100 

980 

100 

100 

980 

100 

980 

100 
26 

590 

980 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
0.39 
0.31 
027 
3.7 

100 
26 

100 

980 

980 

980 
5.0 

21 
1.8 
6.1 

10 
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Table  4.— Detection  and  Detection  Limit  Values  for  a  Possible  Number  6  Fuel  Oil  Specification — Continued 


Chemical  name 


Chloride        „„.. 

C^iioroethane  ^ 

3opoer  Cyanide 

CvaniOe 

Cyanogen  Bromide  

Cyanogen  Chionde    - 

Di-seleniunvtetra-  sulfide 
Dibenzoturan 
OibromocMorcmetna^'e   . 

EodosuKan  I  .'... 

Endosuifan  II 

Endothal 


Endrin    : 

Endnn  aldehyde 

Eodnn  ketone  

E  pchlorohydrin  

Ethyl  carbamate 

Ethylene  glycol  monoettiyl  ether  _... 

Ethyienethiourea   2-lmida2olidinethlone)  

'^iuonoe  „ 

"eotacnior     

Heptachior  epoxide ~ 

Lead  acetate 

^ead  phosphate      

MNNG   N-Mer,  N-nitroso-N'-nitroguanldine) 

Methon-'yi  

N-Nrtrosodiphenyiamine  „...._..„....._. 

Nickel  Cyanide 

Nickel  cartxjnyl  „« 

Nicotine  


UMI 


Octachiorodibenzodioxin „ 

OctacnioroOitDenzofuran „ .;„ 

Osmium  ietraoxide 

Phenanthrene  „ „ „ 

Phenyfthiourea  - 

Potassium  Cyanide 

Potassium  Silver  Cyanide  

Propargyl  alcohol i 

'^yene   „ , . ............ 

Selenium  dioxide  

Selenium  sulfide  .„.„ 

Silver  Cyanide  _ „ „„ 

Silvex  „ „...„ „..„ 

Strychnine      

Tetra-seieniurrvtetra-suttkte ^ „ 

Tetraethyi  lead _...^ „ „ „ »., 

Thallium  acetate „ 

Thallium  cartDonate  _ 

Thallium  chloride  _ 

Thallium  nitrate  „ „ 

'hailiun-  :;>ide  

'hallun^  Suitate  

Thioacetamide  

Thiofanox  

Thiourea „ „ „. 

Toluene-2,4-diamine „ „ 

Tokiene-2,6-diamine _., 

Vanadium  pentoxide 

Zinc  Cyanide 

Zinc  phosphide  

atpha  BhC  _ 

beta-BHC „ „ „ 

delta  BHC  „ 

gamma-BHC  (Lindane) _ «.... _ 

m-Dinitrobenzene  „- „ 

p-Tolutdine 

trans- 1,3-Dichloropropene 


.^... 


limit  {mg,'kg 

at  10,000 

Btu/lb) 

Maximum  de- 
tection limit 

(mg/kg) 

Non-detect  ... 

5.0 

Non-detect  ... 

21 

Non-oetect  ... 

1.7 

Non-detect  ... 

1.0 

Non-detect  ... 

6.6 

Non-oetect  ... 

8.6 

Non-detect  ... 

■40C 

Non-detect  ... 

980 

Non-detect  ... 

21 

Non-detect  ... 

1.0 

Non-detect  ... 

1.0 

NonOetect  ... 

100 

Non-detect  ... 

1.0 

Non-detect  ... 

1.0 

Non-detect  ... 

vo 

Non-detect  ... 

pp. 

Non-detect  ... 

100 

Non<ietect  ... 

100 

Non-detect  ... 

100 

Non-detect  ... 

3.0 

Non-detect  ... 

1.0 

Non-detect  ... 

2.0 

Non-detect  ... 

110 

Non-detect  ... 

79 

Non-detect  ... 

100 

Non-detect  ... 

50 

Non-detect  ... 

980 

Non-detect  ... 

3.5 

Non-detect  ... 

330 

Non-detect  ... 

100 

Non-detect  ... 

130 

Non-detect  ... 

130 

Non-detect  ... 

40 

860 

Non-detect  ... 

50 

Non-detect  ... 

2.5 

Non-detect  ... 

2.9 

Non-detect  ... 

26 

610 

Non-detect  ... 

0.40 

Non-detect  ... 

0.63 

Non-detect  ... 

2.6 

Non-detect  ... 

5.1 

NonKletept  ... 

100 

Non-detect  ... 

2600 

NoiKletect  ... 

94 

Non^Jetect ... 

26 

Non-detect  ... 

23 

Non-detect  ... 

24 

Non-detect  ... 

27 

Non-detect  ... 

21 

Non-detect  ... 

25 

Non-detect  ... 

50 

Non-detect  ... 

100 

Non-detect  ... 

50 

Non-detect  ... 

50 

Non-detect  ... 

50 

Non-detect  ... 

18 

Non-detect  ... 

2.3 

Non-detect  ... 

11 

Non-detect  ... 

5.0 

Non-detect  ... 

5.0 

Non-detect  ... 

1.0 

Non-detect  ... 

1.0 

Non-detect  ... 

980 

Non-detect  ... 

100 

Non-detect  ... 

21 
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Table  5.— Detection 


an:  Detection  Limit  Values  for  a  Possible  Composite  Fuel  Specification— 60th 
Percentile  Analysis 


Owmicai  name 


L>e*^.ane 


1,1  .l-Tnchloroetna-x- 
1,1.2-Trichloro-1.2  ;  i^ 
1,1-D'cWofO''  -jy^Dene  

1 ,2,3,4,6, 7,8- i~'eptacniof'viiben70D-dio»  in 

1,2,3,4,6,7.8-Heptacr!ior.-x:)'t>er:;>p-tjru     . 

1 ,2,3,4-Tetracn.oroben2e'ie 

1 ,2,3,5-Tetrachiorot>en2ene 

1 ,2,3,6,7,8-Hexachiorodirje-\-  ->--cv.:J!Oxin  .... 

1,2,3,6,7,8-Hexachioroor.e"r--c>'uran  

1 ,2,3,7,8-PentachlorodiDe".7 - -;wi: - x .n  

1 ,2,3,7,8-PentachlorodiDenzo-p-lufan 

1,2,3-Trichloroben2ene  

1 ,2-Dichloroetha'^'-      

1 ,2-Dichloropr  3tia  ne    „ 

1,3-Dichloro-2  ropa  ol  ..„ 

1 ,3-DichloroproDa  •--    _ 

1,3-Propa'ie  surtc ne  

1-Chloronapnthaiene  , 

2,2-Dlchk)ropropane  „., 

2,3,4,5-TetrachloropherK)l 

2,3,4-Trichlorophenol 

2,3,5-Trichk)rophehol 

2,3,6-Trichlorophenol _ 

2,3,7,8-Tetract*)ro<a)enzoi><lioxin 

2,3,7,&-Tetrachk)foda)eru(yi>furan  

2,3-Dlchloro-1-propene „ 

2,3-Dictilorophenol 

2,4-c  ; 

2,5-Cicn!o  oDhend 

2-FiuC'^Gac.^tamide 

2-Met.-i>inaphthalene 

2-Nitropropane 

3,3'-Dimethoxyben2idine  _ 

3,4-Dichlorophenol „.. 

3,5-Dichlorophenol > „ 

3-/4-Chtorophenol 

3-Nttroaniline 

4,4'-methylene-t)is(2-chloroaniline) , 

4-Aminopyrridine 

4-Chloropiienyl  phenyl  ether „ , 

6-Propyl-2-thiouradl ;. 

Acenaphthene '. 

Acetone  cyanohydrin „ 

AHyl  alcohol ; 

Ammonium  vanadate 

Anthracene  

Arochlor-1016  


Arochlor-1221  , 

A  rochlor- 1 232  „ , 

Arochior-1242  , 

Arochlor-1 248  , 

Arochlor-1254  , 

ArochlOf-126d , 

Arsenic  acid 

Arsenic  pentoxide 

Arsenic  trioxide /..... 

Barium  Cyanide 

Benzal  chloride 

Benzenethiol  

Benzyl  chloride  

Bis(2-chloroethoxy)methane 

Bis(2-chloroethyl)ether 

Bis(2-ethy1hexyl)phthalate  ... 

Bromide  

Bromodichloromethane 

Calcium  Cyanide  

Calcium  chromate 


Concentration 

limit  (mg/kg 

at  10,000 

Btu/t» 


Non-detect  .. 
Nofvdetect  .. 
Non-detect  .. 
Non-detect  .. 
Non-detect  .. 
Norvdetect  .. 
Norvdetect  .. 
Non-detect  .. 
NofHletect  .. 
Non-detect  .. 
Norvdetect  .. 
Norvdetect  „ 
NoTKtetect  .., 
Non-detect  .. 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Norvdetect  ... 
Norvdetect  ... 
Non-detect  ... 
Non-detect  ... 
Norvdetect  ... 
Norvdetect  ... 
Norvdetect  ... 
Norvdetect  ... 
Non-detect  ... 
Norvdetect  ... 
Non-detect  ... 
Norvdetect  ... 

1000  

Norvdetect  ... 

Norvdetect  ... 

Non-detect  ... 

Norvdetect  ... 

Non-detect  ... 

Norvdetect  ... 

Norvdetect  ... 

Norvdetect  ... 

Norvdetect  ... 

Non-detect  ... 

Norvdetect  ... 

Non-detect  ... 

Non-detect  ... 

Norvdetect  ... 

Non-detect  ... 

Non-detect  ... 

Non-detect  ... 

Non-detect  ... 

Norvdetect  ... 

Norvdetect  ... 

Non-detect 

Non-detect 

Non-detect 

Non-detect  , 

Non-detect  , 

Non-detect  . 

Norvdetect  , 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Norvdetect  . 

Non-detect  . 

Non-detect  . 

Norvdetect  . 

Nor>-detect  . 

NorHJetect  . 


Maximum  de- 
tection limit 
(mg/kg) 


17 
29 
29 

17 

64 

64 
1M 
100 

64 

64 

64 

64 
100 

17 

17 

29 

29 
100 
100 

29 
100 
100 
100 
100 

26 

26 

29 
100 

5.7 
100 
100 


29 

100 

100 

100 

100 

220 

100 

100 

220 

100 

220 

100 

29 

31 

220 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
0,27 
022 
0.19 
3.7 
100 

29 
100 
220 
220 
220 
5.0 

17 
1.8 
42 
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Table  5.— Detection  and  Detection  Limit  Values  for  a  Possible  CoMPosi^E  Fjel  Specification— 50th 

Percentile  Analysis— Continued 


UMI 


Ctiemical  name 

Concentration 
Btu/t» 

Maximum  de- 
tection lintit 
(mg/kg) 

Non-detect  ... 

2.6  

Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
No(Mletect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ..'. 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-oetect  ... 
Non-oetect  ... 
Non-defect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Nonoetect  ... 

250    

Non-detect  ... 
Non-detect  ... 
Non^Jetect  ... 
Non-detect  ... 
140 

11 

Chloride  - - - • 

f^lnrnftthanp - « ■ 

17 

fVMw»r  Hvanidfi • ••• 

1.7 

Cyanide         „ - « r • — ..~......... 

1.0 
6.6 

Cyanogen  Chlonde  ~ ~ ~ ~ < • ; 

Di-seleniunvtetra-sulfide ~ ,.••••"— •'• " 

Dibenzot'jrar           . ~ 

Dibromocnioronietnane  ...~ ~ - 

PrYV)«iiH;)n  1 ». 

8.6 
420 
220 
17 
1.1 

Fndosulfan  11        „ • 

1.1 

Endothal    .^.^ « - - 

100 

1.1 

Endr  r-  iide'^vde ^ , ^ 

>^'xjrir  k  Pt' re>    ...«•• ..•• •.•••••••.•.•«••••. .»...*..«»M • *.......• 

1.1 

1.1 

29 

100 

100 

•^•rTbiPHprt^im  irp;i  ^?-lmk1a7fiii(iinftthionfi^ • 

14 

3.0 

-f^nta.'^hlrir                                                                                                                        .           .     ...^......_„....................... ........•■■•••.■■..••.■....■..••.•••... 

1.1 

2.3 

u.ead  aceta'e          ~ ~..._. ~..... 

sad  onoscnate '. — 

MNNG    N-Mprvi-N-nrtroso-N'-nttroQuanidine) ~ 

26 

18 

14 

.       7.0 

N-Nitrosodipnenylamine  „.... - 

220 
3.5 

Nickel  cartxinyl  „^ «— 

62 

100 

Ortar  hiof  odihpn7odio)(in        _ • • ...••••.•••••• 

130 

OctacniorxJibenzofuran « « .«..« « 

130 
40 

pt^enantnre^e        « - - •.« 

7.0 

2.5 

Potassium  Silver  Cyanide  » .~ ~ - ~ 

Propargyl  alcohol  ..._ — ~ ~ 

P'yrene  ;.... ~ ~....~ 

Selenium  dioxide ;...~.« ;.... 

2.9 
29 

Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 

Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-aetect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-oetect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 
Non-oetect  ... 
Non-detect  ... 
Non-detect  ... 
Non-detect  ... 

0.26 

Selenium  sulfide  ™ _....«.._ ~ ■ 

0.41 
2.6 

5.7 

100 

Tetra  seieri'jnvtetra-suHkle -...« « — 

810 
22 

Thaiiiurr^  acetate    . „ ^... ^ - 

Thaliiurn  caroonate  .* «... 

Thallium  criiofide   « «....^ 

Thalliurp  nitrstp                                                                                         ..   . ....._.»...... .^.....       .................■.■.•■.•.•■••....... 

18 
16 
17 
18 

Thaiiium  oxtd6         ...  — « 

15 

Thallium  sulfate  — - ~ 

Thioacetamide  « _ „ ~ 

Thiofanox • ~ 

Thiourea      , _ 

t             17 
7.0 
100 
7.0 

7.0 

Toluene  2  6  diamine  „ « 

Vanadium  oentox  ae     _ ._ 

Zinc  Cvanide  _ 

Zinc  ohospnide ~ „.........„_........._ ».....» 

alpha-BHC  ~ ~ 

t)eta-BHC      ...» _ ». ~ ~ -. 

7.0 
18 
2.3 
0.37 

15 

1.2 

aeita-BHC  „ „ » 

gamma-BHC  (Lindane) « - 

nvDinitrotienzene    ....„ • 

1.1 
1.1 
220 

p-Toiuidine » ..■.. 

100 
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Table  5.— Detection  and  Detection  Limit  Values  for  a  Possible  Composite  Fuel  Specircation-60th 

Percentile  Analysis— Continued 


Chemical  name 


trans- 1 ,3-DJcWoropropene 


Concentration 

limit  (mg/kg 

at  10,000 

Btu/fe) 


Non-detect 


Maximum  de- 
tection limit 
(mg/kg) 


17 


Table  6.— Detection  and  Detection  Limit  Values  for  a  Possible  Composite  Fuel  Specification— 90th 

Percentile  Analysis 


Chemical  name 


1,1,1-Trichloroethane 

1,1,2-Trichloro-1,2,2-trifluoroethane  

1,1-Dichloro-1-propene  „. 

1,1-OichloroettTane 

1 ,2,3,4,6,7,&-Heptachlorodiben20-p<lioxin 

1,2,3,4,6,7,&-Heptachlorodibenzo-p-furan  . 

1,2,3,4-Tetrachlofoben2ene 

1 ,2.3,5-Tetrachlorobenzene 

1,2,3,6,7,8-Hexachlorodibenzo-p-dioxin  .... 

1 ,2,3,6,7,MHexachlorodit)enzo-p-furan  ..... 

1,2,3,7,8-Pentachlorodiben20-p-dioxin  

1,2.3,7,8-Pentachlorodit)enzo-p-furan  

1 ,2,3-Trichlorobenzene _ 

1 ,2-Dichloroethane 

1 ,2-Oichloropropane  

1 ,3-Dichloro-2-propanol  _, 

1 ,3-Dichtoropropane  

l>-Propane  sultone  „ , 

i-Chtoronaphthial9ne  _ 

2,2-Oichk)ropropane  

2,3,4, 5-Tetrachlorophenol 

2,3,4-Trichlorophenol  

2,3,5-Trichlorophenol „ 

2,3,6-Trichlorophenol  

2,3,7,8-Tetrachlorodit>enzo-p-<fioxin  

2,3,7,&-Tetrachlorodit)enzo-p-furan  

2,3-Dichloro-1-propene  

2,3-Dichlorophenol 

2,4-D  

2,5-Oichlorophenol 

2-Fluoroacetamide  

2-Methylnaphthalene  „„.„ 

2-Nrtropropane  ,, 

3.3'-Dimethoxybenzidine  

3,4-Oichlorophenol « 

3,5-Dichlorophenol 

3-/4-Chloropheno»  

3-Nifroaniline 

4,4'-mefhylene-bis(2-chloroarBline)  .; , 

4-Aminopyrndine 

4-Chlorophenyl  phenyl  ether  

6-Propyl-2-thiouracil 

Acenaphthene 

Acetone  cyanohydrin 

Allyl  alcohol 

Ammonium  vanadate 

Anthracene 

Arochlor-1016 

Arochk)r-1221  „ 

Arochlor-1 232  „ 

Arochk)r-1242  

Arochlor-1 248  

Arochlor-1 254  „ 

Arochlor-1 260  

Arsenic  acid 

Arsenic  pentoxide „ 

Arsenic  trioxide  „ „ 

Barium  Cyanide  


Concentration  Kmit  (mg/kg  at  10.000  Btu/ 
to) 


Norvdetect 

NoTHJetect 

Non-detect 

Non-detect 

NoTHletect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Norvdetect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Non-detect 

Non-detect 

Non-detect 

Norvdetect 

Norvdetect 

Non-detect 

Non-detect 

Norvdetect 

Non-detect  , 

Norvdetect  . 

Non-detect  . 

Non-detect  . 

2500 

Non-detect  . 
Norvdetect  . 

Norvdetect  . 

Non-detect  . 

Non-detect  . 

Non-detect  . 

Norvdetect  . 

Non-detect  . 

Norvdetect  . 

Norvdetect  . 

Norvdetect  . 

Non-detect  . 

Non-detect  ., 

Non-detect  .. 

Norvdetect  ., 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Norvdetect  .. 

Non-detect  .. 

Non-detect  .. 

Non-detect  .. 

Norvdetect  .. 


MaxinHjm  de- 
tection limit 
(mg/kg) 


34 

30 

30 

34 

74 

74 
100 
1W 

74 

74 

74 

74 
100 

34 

34 

30 

30 
100 
100 

30 
100 

ira 

100 

100 

30 

30 

30 
100 

6.7 
100 
100 

30 

100 

100 

100 

100 

700 

100 

100 

700 

100 

700 

100 
30 

86 

700 
1.3 
1.3 
1.3 
1.3 
1.3 
1.3 
1^ 
0.41 
0,34 
029 
3.7 
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Table  6  — De^e:" 


AND  Detection  Limit  Values  for  a  Possible  Composite  Fuel  Specif; 
Percentile  Analysis— Continued 


:a"!On— 90th 


Chemical  name 


UMI 


Benzal  chloride - — - ■ 

Benzenethioi    __ _ «.u.~ »««„^u~v — •• 

3erzyi  cruonde  „ _.^........._._............... 

3is(2-chiofoetnoxy)methane ^....... — — ... 

3lSi2-c^^loroe!^Yl)ett^er    ~ ~ — ■ 

3 is ( 2 -etn V ! he « y Optithalate  „ ■ 

3r  jmicje  "' 

Broncxlicniorooetnane ■ 

Caiciun  CyaniCt"     _ - — .»« — ~. 

Caicium  chromate  ; ~ 

Chiordane  » - «• — 

Chioriae   „ ~...~ — ~.« 

CMoroethane  ~..~-. ~ '•• 

Copper  Cyanide - ~ ~— — — 

Cyanide  ~ - ~— 

Cyanoger^  B  orno^  ~ — 

Cyanooer  Chiorae  - - 

Dt-seienium-tetra-sulfide - — .... — - -~ 

Difjerzoturar    „ 

j!bro'^<x:hio''Of^ethane  » _................_ 

rxiosuitar  _ — 

Enclosuitan  11  ...._ _ ~ « .." 

E'Xiofhai  ., ~ ..- 

EndP'" 

Endrir  aiaenycle ~~ 

Endnn  Ketone   

Eptchloronydnn        _.. _ 

Ethyl  carbarrate        - 

Ethylene  qivcci  nonoethyl  ether  „ _ 

Ethylenetriour»a   2-imida20lidinethione) 

Fluoride    - 

Heotacnior  ».....>. 

[I  cirvJvciO '  li(J'    "UO*KX9   ■••••■•■••■■•■■••••■••••••••■••••■■••••••'•••••'••••••••••••••••••■•■•■■•••••••■■•••■■•■■••a* 

Lead  acetate ~ 

Lead  Dnosprare  - -.... 

MNNG   N  Mp\i-N-nJtroso-N'-nitroguanidine) 

Metnc^v  - ••• 

N  N  trosodipnenylamine  _ 

Nickel  Cyanide _ - 

Nickel  cartwnyl  „„ „ ~... 

Nicotine  „ — — 

Octachlorodibenzodioxin  ~ - 

Octachlorodibenzofuran — „ 

Osmium  tetraoxide ~ 

Phenanthrene  _ - j 

Phenytthiourea 

Potassium  Cyanide 

Potassium  Silver  Cyanide  „ 

Propargyl  alcohol - 

Pyrene  _ .- - 

Selenium  dioxide  „ _ ~ 

Selenium  sulfide — 

Silver  Cyanide  ~ ~. 

Silvex  „ „ 

Strychnine -. 

Tetra-seleniunvtetra-sulfide 

Tetraethyl  lead „ 

Thallium  acetate .; _ 

Thallium  cartxDnate  ~ 

Thallium  chloride  __ - ~. 

Thallium  nitrate 

TheMkjin  oxide 

ThaHkjm  sulfate  - _ 

Thioacetamide 

Thiofanox  „ „ 

Thiourea ~ ~ 

To)uene-2,4-<Samine _ 

To)uene-2,6-diam4ne 

Vanadi'j'*-  oet^toxide 


Concentration  Mm' 


iHTg/kg  at  10,000  Bti 
to) 


Non-detect 
Non-deted 
Non-dstect 
Norxtotect 
Non-detect 
Non-detect 
Non-detect 
NoTMtotect 
Nor>-detect 
Non-detect 
Non-detect 

2.7 

Non-detect 
Non<Jetect 
Non<Jetect 
Non-detect 
Non-detact 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Norv-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Norvdetect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 

730 

Non-detect 
Non-detect 
Non-detect 
Non-detect 

600 

Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Norvdetect 
Non-detect 
Non-detect 
Norvdetect 
Non-detect 
Non-detect 


Maximum'  de- 
tection limit 
(mg/kg) 


100 
30 
100 
700 
700 
700 
5.0 
34 
1.8 
6.6 
13 

34 
1.7 
1.0 
6.6 
8.6 
1200 
700 
34 
1.3 
1.3 
100 
1.3 
1.3 
1.3 
30 
100 
100 
110 
3.0 
1.3 
2.7 
74 
53 
110 
54 
700 

3.5 
46 

ira 

150 

150 

40 

54 
2.5 
2.9 

30 

0.34 
0.53 
2.6 
6.7 
100 
2300 

63 

28 

25 

26 

29 

23 

27 

54 
100 

54, 

54 

54 

18 
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T.BLf:  6 —Detection  and  Detection  Limit  Values  for  a  Possible  Composite  Fuel  Specificauon— 90th 

Percentile  Analysis— Continued 


Chemical  name 


Zinc  Cyanide   - 

Zinc  phosphide  — 

aipha-BHC  

Deta-BHC  — 

de»ta-BHC  ~ 

gamma-BHC  (Lindane) 

m-Dinitrobenzene  

p-Toluidine  

trans- 1  .S-Dtchloropropene 


Concentration  limit  (mg^g  at  10,000  Btu/ 
lb) 


Maximum  de- 
tection limit 
(mo^kg) 


Non-detect 
Non-detect 
Norvdetect 
Non-detect 
Norvdetect 
Non-detect 
Norv-detect 
Non-detect 
Non-detect 


2.3 
1.7 
1.4 
1.4 
1.3 
1.3 

700 

100 
34 


Dated:  August  15,  1996. 
Elizabeth  A.  Cntsworth, 
Acting  Director,  Ujjice  of  Solid  Waste. 
(FR  Doc.  96-21628  Filed  8-22-96;  8:45  ami 

BILUNG  CODE  BSf><>-lXh-C 


federal  COMMUNICATIONS 
COMMISSION 


47CFB  Part  73 


[MM  Docket  Nc.96-167    RM--S&431 

Radio  Broadcasting  Services; 
Powhatan.  VA 

agency:  Federal  Communications 

Commission. 

ACTION;  Proposed  rule. 


summary:  The  Commission  requests 
cuiuinents  on  a  petition  by  David  Layne 
proposing  the  allotment  of  Channel 
263A  at  Powhatan,  Virginia,  as  the 
community's  first  local  aural 
transmission  service.  Channel  263A  can 
be  allotted  to  Powhatan  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  vdth  a 
site  restriction  of  12.2  kilometers  (7.6 
miles)  northwest  in  order  to  avoid  short- 
spacing  conflicts  with  the  licensed  sites 
of  Station  WSOJ{FM),  Channel  262A, 
Petersburg,  Virginia,  and  Station 
WCMS(FM),  Channel  263B,  Norfolk, 
Virginia.  The  coordinates  for  Channel 
263A  at  Powhatan  are  37-38-00  and 
77-59-32. 

DATES:  Comments  must  be  filed  on  or 
before  September  3, 1996,  and  reply 
comments  on  or  before  October  15, 
1996. 

ADDRESSES:  Federal  Communications 
Conunission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  Layne,  P.O.  Box  110, 
Farmville,  Virginia  23901  (Petitioner). 


FOR  FURTHER  iNFORMA-iON  CONTACT:  Pam 
Blimienthal,  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No.96-167,  adopted  August  2, 1996,  and 
released  August  9, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

^ovisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Pol  icy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  96-21222  Filed  8-22-96;  8:45  am] 

BtUUNG  CODE  671 2-01 -F 


Besea'C  »nc  Spec.a.  P'ograms 
Admlnist'at  c" 

4?  Cf^P  =31173 

[Docket  No.  HM-220C;  Notice  No.  96-16] 

BIN  213"  ^Cft- 

Reccip-  c, '  Pet'iiC/M  tor  Rjierr.aKs.ig— 
Filling  :*  P'opane  Cylinders 

agency:  Research  and  Special  Programs 
Administi-ation  (RSPA).  DOT. 
action:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  This  notice  soUcits  comments 
on  the  merits  of  a  petition  for 
rulemaking  filed  by  the  Barbecue 
Industry  Association  (BIA).  BIA 
petitioned  for  a  revision  to  49  CFR 
173.304(d)  that  would  require 
registration  and  training  of  persons  who 
fill  propane  cylinders,  certification  of 
filling  equipment  operators,  and  proof 
of  financial  responsibility. 
DATES:  Comments  must  be  received  by 
November  21.  1996. 
ADDRESSES:  Comments  to  this  ANPRM 
should  be  addressed  to  the  Dockets  Unit 
(DHM-30),  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington.  DC  20590-0001. 
Comments  may  also  be  faxed  to  (202) 
366-3753.  Comments  should  identify 
the  docket  (HM-220C)  and  be 
submitted,  if  possible,  in  five  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped  post 
card  showing  the  docket  number.  The 
Dockets  Unit  is  located  in  Room  8421  of 
the  Nassif  Building,  400  Seventh  Street. 
SW.,  Washington,  DC  20590-0001. 
PubUc  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  E.  Martin,  (202)  366-8553.  Office 
of  Hazardous  Materials  Standards. 
RSPA.  400  SevenUi  Street,  SW., 
Washington.  DC  20590-0001. 
SUPPLEMENTARY  INFORMATtON:  In  letters 
dated  January  16,  1996,  and  March  12. 
1996,  U.S.  Representative  Richard  Burr 
(NC)  submitted  to  the  Department  of 
Transportation  an  undated  petition  for 
rulemaking  from  the  Barbecue  Industry 
Association  (BIA)  under  the  provisions 
of  49  CFR  106.31.  The  petiUon  was 
forwarded  to  the  Research  and  Special 
Programs  Administration  (RSPA).  which 
assigned  a  petition  number.  P-1298.  In 
the  petition,  BIA  requested  thai  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-180)  be  amended  to 
require  registration  and  training  of 
persons  who  fill  certain  propane 
cylinders,  certification  of  filling 
equipment,  and  proof  of  financial 
responsibihty.  The  BIA's  overview  on 
filling  cylinders  with  liquefied 
petroleum  gas  and  proposed  regulatory 
language  to  §  173.304(d)  are  pubhshed 
verbatim  in  this  notice.  RSPA's 
publication  of  the  BIA's  petition  as  an 
\dvance  Notice  of  Proposed 
Rulemaking  (ANPRM)  does  not 
constitute  a  decision  by  RSPA  to 
undertake  a  rulemaking  action  on  the 
substance  of  the  petition.  This  ANPRM 
is  issued  solely  to  obtain  comments  on 
the  merits  of  the  petition  to  assist  RSPA 
in  making  a  decision  on  whether  to 
proceed  with  a  rulemaking.  Of 
particular  interest  are  substantive 
comments  that  address  the  following 
items:  (1)  Estimated  incremental  costs  or 
savings;  (2)  anticipated  safety  benefits; 
(3)  estimated  burden  hours  associated 
with  proposals  related  to  information 
collection;  (4)  impact  on  small 
businesses;  and  (5)  impact  on  the 
national  environment. 

The  petition  is  quoted  as  follows: 
Petition  for  Rulemaking  Proposed  by  the 
Barbecue  Industry  Association 

PROPOSED  ADDITIONAL  LANGUAGE  TO 
49  CFR  SECTION  173.304(d) 

(Requested  additional  language  is  underlined 
and  italicized] 

49  CFR  §  173.304(d)  Charging  of  cylinders 
with  liquefied  compressed  gases. 

(4)  Verification  of  content.  Containers  with 
a  water  capacity  of  200  pounds  or  more  and 
for  use  with  a  liquefied  petroleum  gas  with 
a  specific  gravity  a  60°F.  of  0.504  or  greater 
may  have  their  contents  determined  by  using 
a  fixed  length  dip  tube  gauging  device.  The 
length  of  the  dip  tube  shall  be  such  that 
when  a  liquefied  petroleum  gas  with  a 
specific  volume  of  0.03051  cu.  ft./lb.  at  a 
temperature  of  40°F.  is  charged  into  the 
container  it  just  reaches  the  bottom  of  the 
tube.  The  weight  of  this  liquid  shall  not 
exceed  42  percent  of  the  water  capacity  of  the 


container  which  must  be  stamped  thereon. 
The  length  of  the  dip  tube,  expressed  in 
inches  carried  out  to  one  decimal  place  and 
prefixed  with  the  letters  "DT"  shall  be 
stamped  on  the  container  and  on  the  exterior 
of  removable  type  dip  tube;  for  the  purpose 
of  this  requirement  the  marked  length  shall 
be  expressed  as  the  distance  measured  along 
the  axis  of  a  straight  tube  fit)m  the  top  of  the 
boss  through  which  the  tube  is  inserted  to  the 
proper  level  of  the  liquid  in  the  container. 
The  length  of  each  dip  tube  shall  be  checked 
when  installed  by  weighing  each  container 
after  filling  except  when  installed  in  groups 
of  substantially  identical  containers  in  which 
case  one  of  the  25  containers  shall  be 
weighed.  The  quantity  of  liquefied  gas  in 
each  container  must  be  checked  by  means  of 
the  dip  tube  after  disconnecting  bom  the 
chaining  line.  The  outlet  from  the  dip  tube 
shall  be  not  larger  than  a  No.  54  drill  size 
orifice.  A  container  representative  of  each 
day's  filling  at  each  charging  plant,  shall 
have  its  contents  checked  by  weighing  after 
disconnecting  from  the  charging  line. 

15)  Registration  by  DOT  is  required  of  any 
individual  to  fill  with  Liquefied  Petroleum 
Gas  (IPC)  any  DOT  container  of  less  than 
200  lbs.  water  capacity  which  comes  under 
the  jurisdiction  ofD&T. 

RSPA  may  issue  this  registration  based  on 
an  application  and  an  inspection  report  of 
the  facility  used  by  the  applicant  and  of  the 
applicant's  qualifications  performed  by  an 
independent  inspection  agency  approved 
pursuant  to  §  173.300a,  and  any  other 
information  gvailable  to  RSPA.  Application 
will  be  accompanied  by; 

(1)  Certification  of  training  in  accordance 
with  §  172.700  and  §  173.304(d): 

(2)  Certification  of  equipment  suitable  for 
use  with  LPG  to  provide  for  accurate  wei^t 
filling  in  accordance  with  §  173.304(c)  and 
National  tnsUtute  of  Technology  (NIST) 
Handbook  44;  and 

(3)  Proof  of  financial  responsibility  in  the 
minimum  amount  of  one  million 
($1,000,000.00)  dollars. 

The  purpose  of  the  financial  responsibility 
requirement  is  to  create  additional  incentives 
to  individuals  to  fill  with  LPG  any  DOT 
containers  of  less  than  200  lbs.  water 
capacity  which  comes  under  the  jurisdiction 
of  DOT  to  maintain  and  operate  the  filling 
equipment  in  a  safe  manner  and  to  assure 
that  motor  carriers  maintain  an  appropriate 
level  of  financial  responsibility  for  said 
equipment. 

Initial  or  renewal  applications  may  be 
obtained  from  the  Associate  Administrator 
for  Hazardous  Materials  Safety,  U.S. 
Department  of  Transportation,  Washington, 
D.C.  20590-0001. 

Overview  of  the  Filling  of  LP  Gas  20 
Pound  Cylinders 

One  of  the  most  popular  activities  in 
America  is  outdoor  barbecuing.  In  1993, 
over  5  milhon  propane  gas  grills  were 
sold,  which  were  used  an  average  of  5.1 
times  per  month.  Both  gas  grill  usage 
and  sales  show  significant  year  to  year 
increases.  The  National  Propane  Gas 
Association  estimates  that  there  are 
currently  50  million  20  pound  cylinders 


in  use,  as  well  as  an  additional  5  to  6 
million  being  produced  annually.  It  is 
believed  that  the  market  is  ever 
increasing,  and  consequently,  the  above 
numbers  shall  increase  significantly  on 
an  annual  basis. 

With  such  a  large  market  for  propane 
use  and  refilling  of  cylinders,  there  are 
many  companies  and  people  who  see  it 
as  advantageous  to  get  into  the  propane 
cylinder  filling  business.  Regrettably, 
however,  because  there  is  no  uniform 
standard  for  regulating  the  training  and 
certification  of  those  who  fill  cylinders, 
there  is  no  incentive  to  ensuj^  that 
cylinders  are  being  properly  filled.  Nor 
are  there  incentives  to  obtain  liability 
insurance  that  adequately  protects  the 
consumers  from  accidents  which  might 
occur  due  to  untrained  and 
irresponsible  propane  fillers. 

Currently,  tnere  are  many  "mom  and 
pop"  operations  where  people  are 
getting  into  the  propane  refilling 
business  without  the  requisite  training 
or  understanding  of  the  proper 
procedures  which  must  be  followed 
when  filling  propane  cylinders.  Most  of 
these  operations  do  receive  training 
from  their  propane  bulk  supplier. 
Unfortunately,  this  training  is  often 
given  to  the  owner  or  other  responsible 
employee  who  fails  to  pass  this  training 
and  knowledge  on  to  those  employees 
who  are  responsible  for  day  to  day 
filling  operations.  Uniform  regulations 
governing  the  certification  of  fill-station 
operators  will  go  a  long  way  in 
preventing  irresponsible  fill-station 
operators  from  permitting  untrained 
employees  to  fill  or  otherwise  service  20 
pound  propane  cylinders. 

The  only  way  to  ensure  that  fill- 
station  operators  are  properly  trained 
and  familiar  with  propane  filling 
procedures  is  to  enact  regulations  to 
force  the  fill-station  operators  to  provide 
proof  that  they  understand  and  enforce 
the  safe  filling  of  LP  gas  cylinders. 
Certification  of  these  individuals  is  the 
only  way  to  insure  that  this  will  occur. 
Furthermore,  there  must  be  adequate 
insurance  to  protect  the  consumer 
should  an  accident  occur. 

To  reduce  the  chances  of  overfilling  a 
20  pound  cylinder,  action  must  be  taken 
to  insure  that  fill-station  operators 
receive  proper  training  in  the  safe 
handling  and  filling  of  the  cylinders  by 
weight  by  using  certified  scales 
equipped  with  electronic,  pneumatic,  or 
hydraulic  stop-fill  protection.  Such  a 
system  reduces  the  risk  of  overfilling  by 
requiring  the  operator  to  input  the  tare 
weight  of  each  cylinder  prior  to  the 
beginning  of  the  filling  sequence. 
Furthermore,  operators  should  have 
proof  that  they  are  certified  to  fill 
cylinders  properly.  The  very  proposal  to 
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require  training  and  certification  of  fill- 
service  operators  will  go  a  long  way  in 
further  reducing  accidents  resulting 
from  overfilled  propane  cylinders. 

Requiring  $1  million  dollars  liability 
insurance  wdll  clarify  the  point  to  the 
fill-station  operators  of  the  seriousness 
of  cylinder  accidents  which  could 
improve  the  performance  of  operators 
and  increase  the  safety  standards  in  the 
industry.  Propane  fillers  who  are 
required  to  prove  that  they  have 
properly  trained  and  certified  all 
personnel,  along  with  requiring  that 
they  have  properly  insured  their 
operations,  wdll  make  sure  that  all 
operators  are  not  seeking  to  make 
money  without  taking  emy  of  the 
necessary  precautions  to  protect 
propane  users. 

The  industry  is  continuously  looking 
for  new  methods  to  insure  the  safe 
handling  of  propeuie  gas  by  propane 
fillers.  If  propane  dispensing  attendants 
always  followed  the  proper  procedures 
for  filling  by  weight  or  correct  filling  by 
volume,  overfilling  accidents  would 
never  occur.  But  alas,  this  is  a  system 
which  depends  for  its  safety  on  the 
continued  cooperation  and  attention  of 
every  filling  attendant,  every  time  a 
container  is  filled.  Thus,  simple 
regulations  must  be  enacted  to  insure 
that  fill-station  operators  are  properly 
trained,  certified  and  insured.  In  the 
end,  both  the  consumer  and  producers 
of  the  products  will  be  protected. 

In  short,  any  new  regulation  should 
require  fill-station  operators  and/or 
companies  to  have  proper  training  wdth 
training  certificates  for  filling  of 
cylinders,  national  registration  of  the 
certification,  $1  million  dollars  in 
liability  insurance,  and  strong  and 
enforceable  language  for  proper 
performance  and  compliance  with 
specified  safety  procedures. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  advance  notice  of  proposed 
rulemaking  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  advance 
notice  of  proposed  rulemaking  is  not 
considered  significant  under  the 
regulator\'  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979). 

B.  Executive  Order  12612 

RSPA  will  evaluate  any  proposed  rule 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism"). 


C.  Regulatory  Flexibility  Act 

RSPA  will  evaluate  any  proposed  rule 
to  determine  whether  it  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  advance 
notice  of  proposed  rulemaking. 

E.  Regulations  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  173 

Hazardous  materials  transportation. 
Incorporation  by  reference.  Packaging 
and  containers,  Radioactive  materials, 
Reporting  and  record  keeping 
requirements.  Uranium. 

Issued  in  Washington,  DC,  on  August  19, 
1996  under  authority  delegated  in  49  CFR 
Part  106,  Appendix  A. 
Robert  A.  McGuire, 
Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
[FR  Doc.  96-21567  Filed  8-22-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No  96031 808-i-6^95-<(2;  I.D. 
071596C1 

RIN  0648-AG55 


Taking  and  Importing  Marme 
Mammals:  Taking  Manne  Mamr 
Incidental  to  Naval  Activities 


'.a;s 


agency:  National  Manne  Fisheries 

Service  (NMFS),  National  Oceahic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  proposed 

regulations. 

summary:  This  document  contains 
corrections  to  the  proposed  regulations 
(I.D.  071596C)  which  were  published  on 
August  2,  1996,  (61  FR  40377).  These 
corrections  are  necessary  to  make  the 
preamble  consistent  with  the  proposed 
regulatory  language,  and  to  correct  a 
typographical  error. 


DATES:  Comments  on  the  proposed  rule 
must  be  received  no  later  than 
September  17. 1996. 

ADDRESSES:  Comments  should  be 
addressed  to  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3226. 

FOR  FURTHER  INFORM  an  CONTACT: 
Kenneth  R.  HoUingsneaa.  NMFS,  (301) 
713-2055. 

SUPPLEMENTARY  INFORMATION:  On  August 
2,  1996,  NMFS  published  a  proposed 
rule  (61  FR  40377)  that,  if  implemented, 
would  authorize  the  take  of  a  small 
number  of  marine  mammals  incidental 
to  shock  testing  the  USS  SEA  WOLF 
submarine  in  the  offshore  waters  of  the 
U.S.  Atlantic  coast  in  1997.  Errors  have 
been  identified  in  the  preamble  to  that 
dociunent. 

Need  for  Correction 

As  pubUshed,  the  proposed 
regulations  contains  errors  that  are  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
Augxist  2,  1996  of  the  proposed 
regulations  (I.D.  071596C).  which  were 
the  subject  of  FR  Doc.  96-19659,  are 
corrected  as  follows: 

Under  the  preamble  SUPPLEMENTARY 

INFORMATtON,  on  page  40378,  in  the 

second  column,  under  the  heading 

Summary  of  Proposed  Mitigation  and 

Monitoring  Measures,  paragraph  one, 

line  13.  NMFS  would  like  to  clarify,  by 

adding,  after  the  words  "(2.05  runi)." 

"or  a  buffer  zone  of  an  additional  1.8  km 

(0.95  nmi)  buffer  zone,  the  detonation 

must  be  delayed  unless  the  marine 

mammals  are  on  a  course  within  the 

buffer  zone  that  is  taking  them  away 

from  the  3.8  km  (2.05  nmi)  safety  zone, 
»  •  »  •• 

Under  the  preamble  SUPPLEMENTARY 
INFORMATION,  on  page  40378,  in  the 
second  column,  under  the  heading  . 
Summary  of  Proposed  Mitigation  and 
Monitoring  Measures,  paragraph  one, 
line  fourteen,  the  conversion  "(0.05 
nmi)"  is  corrected  to  read  "(0.95  nmi)." 

Dated:  August  16, 1996. 
P.  Michael  Payne, 

Acting  Director,  Office  of  Protected  Resources. 
[FR  Doc.  96-21378  Filed  8-22-96;  8:45  am] 
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50  CFR  Part  285 

[Docket  No.  960816226-6226-01;  I.D. 

080596CI 

RIN  064«-AJ04 

Options  for  the  Angling  Category 
Season  for  the  Atlantic  Bluefin  Tuna 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advanced  notice  of  proposed 
rulemaking  (ANPR);  request  for 
comments. 


SoMMApy:  NMFS  is  considering  whether 
d  cnajige  in  the  opening  date  of  the 
Angling  category  season  for  the  Atlantic 
bluefin  tuna  (ABT)  fishery  from  January 
1  to  June  1  of  each  year  should  be 
proposed.  NMFS  is  also  considering 
whether  an  amendment  to  the 
regulations  governing  the  ABT  fishery 
should  be  proposed  to  enable  the 
Assistant  Administrator  for  Fisheries 
(AA)  to  close  and  reopen  the  Angling 
category'  in  identified  areas  in  order  to 
ensure  equitable  fishing  opportunities. 
OATES:  Written  comments  on  this  ANPR 
must  be  received  on  or  before 
September  23,  1996. 
ADDRESSES:  Written  comments  should 
Of  addressed  to  Wilbam  Hogarth,  Acting 
Chief,  Highly  Migratory  Species 
Stanagement  Division  (F/CM4),  National 
-Marine  Fisheries  Service,  1315  East- 
West  Highway.  Silver  Spring,  MD 
2nqin 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hogarth,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 

;  i!->;"ri(  ali\ ,  the  A.ngling  category 
fishmg  season  for  ABT  has  commenced 
January  1  of  each  year.  Since  1992,  the 
school  size  subcategory  has  been 
divided  between  a  "north"  and  a 
"south"  area  quota,  Vkrith  the  division  at 
Delaware  Bay.  In  the  last  few  years, 
harvests  of  ABT  during  winter  months 
have  increased,  causing  the  southern 
portion  of  the  school  bluefin  quota  and 
the  annual  quota  of  large  school  and 
small  medium  ABT  to  be  reached  earlier 
than  usual.  As  a  result,  fishing 
opportunities  for  fishermen  fiLlher 
north  are  greatly  diminished. 

Implementation  of  a  June  1  opening 
may  help  ensure  fishing  opportunities 
to  fishermen  participating  in  the  more 


northern  ABT  fisheries.  This  date  would 
coincide  with  the  commencement  of  the 
General  category  season.  Fishing  for 
ABT  from  January  1  to  May  31  would 
be  allowed  under  the  tag  and  release 
program  only. 

Current  regulations  state  that  the  AA 
is  required  to  monitor  catch  and 
landings  statistics  and  close  a  fishery 
when  it  is  projected  that  the  quota  has 
been  attained.  Another  regulation 
enables  the  AA  to  adjust  &e  daily  catch 
limit  in  order  to  effect  a  fair  allocation 
of  fishing  opporttmities.  However,  since 
the  regulations  do  not  provide  for 
geographic  or  temporal  distribution, 
there  is  no  way  to  assure  equitable 
fishing  opportimities  to  all  areas. 

The  regulations  could  be  amended  to 
allow  the  AA,  upon  determining  that 
variations  in  seasonal  distribution, 
abundance,  or  migration  patterns  of 
ABT,  and  the  catch  rate,  may  prevent 
fishermen  in  an  identified  area  from 
harvesting  a  portion  of  the  quota,  to 
close  the  Angling  category  and  reopen  it 
at  a  later  date,  when  the  bluefin  have 
migrated  to  the  identified  area. 

Request  for  Comments 

NMFS  requests  comments  on  a 
change  in  the  opening  date  of  the 
Angling  category  season  to  June  1  and 
on  a  provision  that  would  allow  the  AA 
to  close  and  reopen  the  Angling 
category  in  identified  areas  in  order  to 
ensure  equitable  fishing  opportunities. 
Comments  received  on  this  ANPR 
would  serve  as  the  basis  for  drafting 
proposed  regulations  for  any  changes  to 
the  Angling  category  season. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  August  16, 1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Mari/je  Fisheries  Service. 
(PR  Doc.  96-21466  Filed  8-22-96;  8:45  am] 
BILUNO  CODE  3510-22-F 


50  CFR  Pan  640 
'n.D.  081696D] 

P'sner^es  o^  'n--  Nortfieastern  United 
States    ft '-^encifTiArt  9 '0  the  Fishery 
Maraqe">enl  Plan  tor  t^e  Summer 
!=  o.nae    Scup,  and  BiacK  Sea  Bass 
?  s"-  ►'s;  Resubmission  of 
Disapproved  Measure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  .Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability;  request 
for  comments. 


SUMMARY:  NMFS  issues  this  noUce  to 
advise  that  the  Mid-Atlantic  Fishery 
Management  Coimcil  (Council)  has 
resubmitted  a  modification  of  the 
previously  disapproved  commercial 
quota  measure  contained  in 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup  and  Black  Sea  Bass 
Fisheries  (FMP),  for  Secretarial  approval 
and  to  request  comments  from  the 
public. 

DATES:  Comments  must  be  received  on 
or  before  September  19,  1996. 

ADDRESSES:  Send  comments  to  Dr. 
Andrew  A.  Rosenberg,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office.  1  Blackburn  Drive, 
Gloucester.  MA  01930-3799.  Mark  the 
outside  of  the  envelope  "Comments  on 
the  Resubmitted  Black  Sea  Bass 
Measure." 

Copies  of  the  resubmission  portion  of 
Amendment  9  and  other  supporting 
documents  are  available  from  David  R. 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115  Federal  Building,  300  S.  New 
Street,  Dover.  DE  19904-6790. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spalione,  Fishery  Policy 
Analyst,  508-281-9221. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)(16 
U.S.C.  1801  et  seq.)  requires  each 
regional  fishery  management  council  to 
submit  any  fishery  management  plan  or 
plan  amendment  it  prepares  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval  or  disapproval. 
The  Magnuson  Act  also  requires  the 
Secretary,  upon  receiving  the  plan  or 
amendment,  to  pubfish  immediately 
notification  that  the  plan  or  amendment 
is  available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  in  determining 
whether  to  approve  the  plan  or 
amendment. 


UMI 
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On  July  19, 1996,  NMFS,  on  behalf  of 
the  Secretary,  upon  preliminary 
evaluation  of  Amendment  9,  as 
authorized  in  section  304(a)(1)(A)  of  the 
Magnuson  Act,  disapproved  the 
provision  proposed  in  Amendment  9 
that  would  have  implemented  a  state  by 
state  commercial  quota  for  black  sea 
bass  in  1998.  The  Council  has  revised 
this  provision  and,  under  section 
304(b)(3)(A)  of  the  Magnuson  Act, 
submitted  for  Secretarial  review,  a 
proposed  measure  that  would 
implement  a  quarterly  coastwide  quota 
with  trip  limits  that  would  be  allocated 
to  the  commercial  black  sea  bass  fishery 
from  Maine  through  North  Carolina. 

Day  1  of  this  rule  is  August  16.  1996. 
Proposed  regulations  for  this  provision 
are  scheduled  to  be  published  within  15 
days. 

Authority:  18  U.S.C.  1801  et  seq. 
Dated:  August  19, 1996. 
Richard  H.  Schaefbr, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

FR  Doc.  96-21517  Filed  8-20-96;  3:17  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mar)<eting  Service 
rrM-96-00-2] 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY;  Agncuitural  Maxketing  Service, 

USDA 

action:  Notice. 


UMI 


SUMMARY:  In  accordance  with  the 
fV'd^'ral  Advisoxy  Committee  Act,  as 
dfiiPiided,  the  .Agricultural  Marketing 
Sep. :.  (■  :  AMS)  amiounces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES:  September  18.  1996  at  12:30  p.m. 
through  September  20,  1996  at  5  p.m. 
for  the  NOSB. 

PLACE:  Radisson  Hotel  City  Centre,  31 
Ohio  Street,  IndianapoUs,  Indiana 
46204.  Phone:  (317)  635-2000.  All 
meetings  of  the  NOSB  will  be  held  at 
that  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker,  Staff  Director,  NOSB, 
Room  2945  South  Building,  U.S. 
Department  of  Agriculture,  AMS, 
Transportation  and  Marketing  Division, 
National  Program  Staff,  Post  Office  Box 
96456.  Washington,  D.C.  20090-6456. 
Phone (202) 720-3252. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  b'.S.C.  6518J  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  Section  6501  et  seq.)  requires 
estabhshment  of  a  NOSB.  The  purpose 
of  the  Board  is  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other 
aspects  of  the  implementation  of  Title 
XXI  of  the  FACT  Act.  The  NOSB  met  for 
the  first  time  in  Washington,  D.C.  in 
March  1992  and  ciurently  has  five 
subcommittees  to  work  on  various 
aspects  of  the  program.  The 
subcommittees  are:  Crops  Standards; 


Processing,  Labelling  and  Packaging; 
Livestock  Standards;  Accreditation;  and 
International  Issues.  At  the  last  meeting, 
the  NOSB  continued  the  review  of 
substances  for  consideration  for  the 
National  List  as  allowed  synthetics  for 
use  in  organic  production  and 
processing.  Technical  advisory  panels 
provided  information  on  approximately 
78  substances  for  NOSB  consideration. 
The  NOSB  reviewed  the  materials  and 
determined  whether  they  would  be 
considered  non-synthetic  or  synthetic.  If 
synthetic,  then  the  NOSB  determined 
whether  they  should  be  placed  on  the 
list  of  allowed  synthetic  substances  for 
use  in  organic  processing  and 
production.  Approximately  45 
substances  were  placed  on  the  allowed 
synthetic  list.  Others  were  determined 
to  be  non-synthetic  or  required  more 
information. 

Purpose  and  Agenda 

The  main  focus  of  this  meeting  is  to 
continue  the  discussion  of  additional 
materials  for  consideration  for 
placement  on  the  National  List  of 
allowed  synthetics  and  prohibited 
natiu^  substances  for  use  in  organic 
production  and  processing  of  organic 
foods.  Main  emphasis  will  be  placed  on 
the  review  of  approximately  30 
substances  for  which  a  review  has  been 
conducted  by  the  technical  advisory 
panel.  Additional  topics  to  be  covered 
in  the  full  NOSB  meeting  include: 
cotton  dyes  and  biotechnology. 

A  final  agenda  will  be  available  on 
September  3, 1996.  Persons  requesting 
copies  should  contact  Ms.  Karen 
Thomas  at  the  above  address  or  phone 
(202)  720-3252. 

T3rpe  of  Meeting 

All  meetings  will  be  open  to  the 
public.  Individuals  and  organizations 
wishing  to  provide  written  comments 
on  these  issues  or  to  conunent  orally  on 
any  organic  issues  should  forward  the 
request  to  Harold  S.  Ricker  at  the  above 
address  or  FAX  to  (202)  690-3924  by 
September  13,  1996,  in  order  to  be 
scheduled.  The  NOSB  has  scheduled 
time  for  public  input  on  Wednesday, 
September  18,  1996,  beginning  at  1:00 
p.m.  and  continuing  until  5:30  p.m. 
While  people  may  sign  up  to  speak  at 
the  door,  advance  scheduling  assures  an 
opportimity  in  the  time  allowed  and 
helps  the  NOSB  plan  its  activities.  Each 
individual  or  organiiation  will  be 
allocated  10  minutes  for  presenting 


orally  the  key  issues  of  concern,  and 
should  provide  16  copies  of  written 
material  elaborating  on  those  issues  for 
the  NOSB. 

Dated:  August  19. 1996. 
Eileen  S.  Stommes, 

Director,  Transportation  and  Marketing 
Division. 

[FR  Do<:  9&-214qn  Filed  a-22-96;  8:45  am) 

BILLING  CODE  3410-02-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  96-047-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Approved  information 
collection  extension;  comment  request. 


SUMMARY:  In  accordance  with  the 
Fapemork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  regulations  for  the  continued 
control  of  domestic  animal  diseases  in 
the  United  States. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  22, 1996  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  96-047-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96-047-1.  Conunents 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  permit  for  movement 
of  restricted  animals,  contact  Dr. 
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Granville  Frye,  Chief  Staff  Veterinarian, 
Brucellosis  Eradication  Staff,  Veterinary 
Services,  APHIS,  4700  River  Road,  Unit 
36,  Riverdale,  MD  20737-1231,  (301) 
734-8711;  ore-mail: 
GFrye@aphis.usda.gov.  For  copies  of 
more  detailed  information,  contact  Ms. 
Cheryl  Groves,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5086. 

SUPPLEMENTARY  INFORMATION:     - 

Title:  Permit  for  Movement  of 
Restricted  Animals. 

OMB  Number:  0579-0051. 

Expiration  Date  of  Approval:  January 
31,  1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  When  farm  animals  (such  as 
cattle,  swine,  sheep,  or  horses)  become 
sick  or  have  been  exposed  to  a  disease, 
it  is  important  that  they  be  removed 
promptly  from  their  farm  so  as  not  to 
infect  other  animals  around  them.  In 
such  situations,  the  owner  of  a  sick  or 
exposed  animal  will  have  the  animal 
transported  from  the  farm  to  a 
slaughtering  establishment.  If  the 
animal  must  be  transported  across  State 
lines  for  this  purpose,  a  "Permit  for 
Movement  of  Restricted  Animals,"  also 
known  as  VS  Form  1-27,  must  be 
completed  by  an  APHIS  representative, 
a  State  veterinarian,  or  an  accredited 
veterinarian.  The  information  needed  to 
correctly  complete  this  form  is  obtained 
from  the  animal's  owner. 

It  is  imperative  that  these  animals  not 
be  removed  from  their  vehicle  during 
transport,  or  be  otherwise  diverted  from 
their  final  destination,  since  such  an 
event  could  result  in  the  spread  of 
disease  among  healthy  animals.  VS 
Form  1-27,  which  is  completed  by 
specified  personnel  at  the  farm  of  origin 
and  again  at  the  point  of  destination,  is 
our  primary  means  of  ensuring  that 
these  animals  move  directly  from  their 
farm  to  the  slaughtering  establishment. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .0561  hours  per 
response. 

Respondents:  Animal  owners,  APHIS 
representatives.  State  veterinarians,  and 
accredited  veterinarians. 

Estimated  Number  of  Respondents: 
10,130. 

Estimated  Number  of  Responses  per 
Respondent:  4.125. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,346  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection. 

Done  in  Washington.  DC,  this  20th  day  of 
August  1996. 
A.  Strating, 

Acting  Administrator,  Animal  and  Plant 
Healdi  Inspection  Service. 
[PR  Doc.  96-21558  Filed  8-22-96;  8:45  ami 
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[Docket  No  96-064-1] 

Procedures  <or  importing  Animais 
Through  the  Harry  S  Truman  Animal 
Import  Center 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

_  *  — 

summary:  We  are  giving  notice  of  the 
date  and  location  of  the  lottery  for 
authorization  of  the  use  of  the  Harry  S 
Truman  Animal  Import  Center 
(HSTAIC)  in  calendar  year  1997.  We  are 
also  giving  notice  of  the  period  during 
which  applications  must  reach  the 
Animal  and  Plant  Health  Inspection 
Service  in  order  to  be  included  in  the 
.  lottery. 

DATES:  To  be  included  in  the  lottery  for 
authorization  to  use  HSTAIC  in 
calendar  year  1997,  applications  must 
be  received  no  earlier  than  October  1, 
1996,  and  no  later  than  October  15, 
1996.  Deposits  must  be  received  by 
November  26,  1996.  The  lottery  for 
authorization  to  use  HSTAIC  during 
1997  will  be  held  on  December  3, 1996. 
ADDRESSES:  Completed  applications  and 
deposits  must  be  sent  to  the 
Administrator,  c/o  Import-Export 
Animal  Staff,  National  Center  for 


Import-Export.  VS.  APHIS.  USDA,  4700 
River  Road  Unit  39.  Riverdale.  MD 
20737-1231.  Application  forms  may  be 
obtained  by  writing  to  the  same  address, 
or  by  calling  the  telephone  number 
provided  under  the  heading  FOR 
FURTHER  INF0RMA7X)N  CONTACT.  The 
lottery  will  be  held  at  USDA,  APHIS. 
Conference  Room  3B01CN,  4700  River 
Road,  Riverdale,  MD  ^ 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  Montgomery,  Staff  Specialist, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  VS,  APHIS. 
Suite  3B30,  4700  River  Road  Unit  39. 
Riverdale.  MD  20737-1231.  (301)  734- 
8172. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  92.  §§  92.430, 
92.431,  92.522,  and  92.523  (referred  to 
below  as  the  regulations),  set  forth  the 
conditions  under  which  importers  may 
qualify  animals  to  enter  the  United 
States  through  the  Harry  S  Truman 
Animal  Import  Center  (HSTAIC)  in 
Fleming  Key,  FL. 

Because  the  demand  for  quarantine 
space  at  HSTAIC  has  traditionally 
exceeded  the  space  available,  the 
regulations  provide  that  a  lottery  will  be 
held  each  year  during  the  first  7  days  of 
December,  to  determine  the  priority  of 
applications  for  the  following  calendar 
year.  To  be  included  in  the  E)ecember 
lottery,  appUcations  must  reach  the 
Import-Export  Animals  Staff  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  no  earlier  than  October 
1,  and  no  later  than  October  15  of  the 
year  of  the  lottery.  Additionally, 
applicants  must  send  a  deposit  in  the 
form  of  a  certified  check  or  money  order 
in  the  amount  of  $32,000,  payable  to  the 
United  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  for  each  application. 
APHIS  wrill  not  consider  an  application 
unless  we  receive  this  deposit  from  the 
applicant  on  or  before  November  26, 
1996.  In  the  event  that  the  Import- 
Export  Animals  Staff  receives  no  more 
than  one  application  between  October  1, 
1996.  and  October  15, 1996,  the  lottery 
wrill  not  be  held,  and  APHIS  will  grant 
exclusive  right  to  use  HSTAIC  during 
the  calendar  year  1997  in  the  order 
applications  are  received. 

Applicants  should  be  aware  that 
certain  improvements  are  being  made  to 
the  HSTAIC  facility  in  order  to  meet 
standards  set  by  the  Florida  Department 
of  Environmental  Protection.  The 
availabiUty  of  HSTAIC  for  use  for  1997 
lottery  applicants  will  be  dependent 
upon  satisfactory  completion  of  these 
projects. 

Authority:  7  U.S.C  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a.  134b, 
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134c.  134d.  134f.  135. 136,  and  136a:  31 
use.  9701:  7  CFR  2.22,  2.80.  and  371.2(d). 
Done  in  Washington.  DC,  tkis  20th  day  of 

AuKUSf  1996 

-\.  Strating, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc  96-21559  Filed  8-22-96;  8:45  am] 

9ILUNG  CODE  3410-34-P 


Foreign  Agricultural  Service 
Solicitation  of  Proposals 

agency:  Foreign  .Agricultural  Service, 
EVpartment  of  Agriculture. 
action:  Notice  of  availability  of  funds 
for  research  grants. 

summary:  fas  announces  the 
dvaiiaDility  of  funds  in  Fiscal  Year  1997 
to  conduct  collaborative  research  of 
mutual  interest  to  the  United  States  and 
hgypt  The  Research  and  Scientific 
Exchanges  Division  of  FAS  is 
adrmnistering  a  Food  Crops 
Collaborative  Research  Grants  Program, 
which  !s  managed  by  the  Egyptian 
Agricultural  Technology  Utilization  and 
Transfer  Project  The  program  is  aimed 
at  resf>!ving  the  major  constraints  to 
increasing  tJie  productivity  of  four  major 
food  crops:  wheat,  maize,  rice  and  faba 
beans  The  following  are  the  most 
important  constraints  confronting  each 
crop   1    Wheat— Development  of  early. 
high  yielding  varieties.  Problems 
include  yellow  stripe  rust,  heat  stress. 
salinity  and  drought  stress  as  well  as 
aphids.  2  .Maize — Development  of 
earlier,  higher  yielding  hybrids. 
Problems  include  stalk  borers,  late  wilt, 
downv  mildew,  salinity  and  drought 
stress,  maize  borers  and  aphids.  3. 
Rice — Development  of  early,  high 
yielding  varieties.  Problems  include 
salinity  and  drought  stress,  blast,  stem 
borer,  brown  spot  disease  and  weeds.  4. 
Faba  beans — Development  of  early 
matunng.  high  yielding  varieties. 
Problems  include  the  parasitic  weed 
Orbanche,  necrotic  virus,  chocolate 
spot,  salinity  and  drought  stress. 

Note:  Proposals  related  to  On-Farm  Water 
Management  in  areas  such  as  water 
requirements,  water  management  and 
irrigation  systems  for  the  four  crops  listed 
above  will  also  be  accepted  now. 

Collaborative  research  projects  must 
involve  active  collaboration  between 
participating  Egyptian  and  American 
scientists.  Proposals  are  accepted  from 
U.S.  university  and  USDA  scientists  as 
well  as  from  non-profit  organizations. 
Trilateral  collaboration  including  the 
participation  of  International 
Agricultural  Research  Centers  (IARCs)  is 
encouraged  as  well.  The  budget  limit  for 


each  project  is  $300,000  regardless  of 
the  niunber  of  participating  institutions, 
and  the  research  diuation  cannot  exceed 
four  years.  USDA  expects  to  fund  15-20 
proposals  imder  this  project. 
DATES:  Proposals  must  be  received  at  the 
below-noted  address  no  later  than 
November  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  a  complete  package  of  information 
concerning  these  research  grants,  please 
contact  Ms.  Nancy  J.  Croft,  Contracting 
Officer,  USDA/FSA/MSD,  Stop  0568, 
1400  Independence  Avenue.  SW, 
Washington.  D.C.  20250,  (202)  690- 
1722,  FAX:  (202)  690-1626. 
SUPP1.EMENTARY  INFORIIATION:  The  Food 
Crops  Collaborative  Research  Grants 
Program  is  authorized  by  Section  1458 
of  the  National  Agricultural  Research, 
Extension  and  Teaching  Pohcy  Act  of 
1977.  as  amended  (7  U.S.C.  3291). 

Dated:  August  9, 1996. 
Timothy  f .  Gahrin, 

Acting  Administrator,  Foreign  Agricultural 
Service. 

(PR  Doc.  96-21555  Filed  8-22-96;  8:45  am) 
BiLUNO  COOE  M10-10-M 


Rural  Utilities  Service 

Alabama  EiectHc  Cooperative;  Finding 

of  No  Significant  impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Utifities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  its  action 
related  to  the  construction  of  two,  113 
megawatt  (MW)  combustion  turbines 
and  associated  faciUties  by  Alabama 
Electric  Cooperative  (AEC).  The  FONSI 
is  the  conclusion  of  an  Environmental 
Assessment  prepared  by  RUS.  The 
Environmental  Assessment  is  based  on 
a  environmental  analysis  submitted  to 
RUS  by  AEC.  RUS  conducted  an 
independent  evaluation  of  the 
environmental  analysis  and  concurs 
with  its  scope  and  content. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe.  Senior 
Environmental  Protection  Specialist, 
Engineering  and  Environmental  Staff, 
RUS,  South  Agriculture  Building,  Ag 
Box  1571,  Washington.  DC  20250, 
telephone  (202)  720-1784. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  new  combustion  turbines 
would  be  installed  at  AEC's  existing 
Mcintosh  Power  Plant  located  on  the 
west  side  of  Highway  43  at  mile  marker 
41  in  Mcintosh.  Alabama. 


The  Mcintosh  Combustion  Tiu-bine 
Project  consists  of  the  installation  of  two 
Siemens  v84,2  combustion  turbine 
generators  to  be  located  adjacent  to 
AEC's  existing  Mcintosh  Power  Plant 
Unit  1  (compressed  airenergv  storage 
generating  unit)  The  new  units  will  be 
located  south  of  the  existing  unit  1  in 
the  area  formerly  reserved  for  a  second 
compressed  air  energy  storage  unit 
which  AEC  has  determined  to  not  be 
cost-effective.  The  proposed  two  new 
units  will  be  referred  as  .Mcintosh  Power 
Plant  Units  2  and  3.  Each  of  the  units 
will  have  a  normal  maximum  output 
rating  of  109  MWs  at  950'  Fahrenheit. 
The  units  will  be  capable  of  burning 
either  natural  gas  or  fuel  oil  and  have  a 
maximum  rating  of  approximately  113 
MWs  during  peak  firing  mode.  As  part 
of  the  project,  a  new  1  million  gallon 
fuel  oil  storage  tank  and  a  1.8  milUon 
gallon  demineralized  water  tank  will  be 
constructed  at  the  western  comers  of 
Unit  1  There  will  also  be  modifications 
to  the  existing  transmission  substation 
on  site  to  link  the  electric  power  output 
of  the  new  units  to  the  existing 
transmission  line.  The  existing  gas 
transmission  system  in  the  area  has 
adequate  capacity  to  serve  Units  2  and 
3.  The  existing  115  kilovolt  (kV)  electric 
transmission  lines  have  adequate 
capacity  to  feed  the  power  output  of  the 
new  units  to  AEC's  transmission  grid.  A 
1.5-mile  natural  gas  pipeline  will  be 
constructed  within  an  existing  pipeline 
to  intertie  with  Bay  Gas  Storage's  20- 
inch  market  line. 

Alternatives  to  be  considered  by  RUS 
and  Alabama  Electric  Cooperative  to 
Alabama  Electric  Cooperative 
constructing  the  generation  facility 
proposed  include:  (a)  no  action,  (b) 
purchase  of  peaking  capacity  from 
independent  power  producers,  co- 
generators,  and  other  electric  utiHties, 
and  (c)  constructing  the  proposed 
generation  facilities  at  alternative  site 
locations. 

Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at.  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from. 
Mr.  Mike  Noel.  Alabama  Electric 
Cooperative,  P.O.  Box  550,  Andalusia, . 
Alabama,  telephone  (334)  222-2571. 
Interested  parties  wishing  to  comment 
on  the  adequacy  of  the  Environmental 
Assessment  should  do  so  within  30  days 
of  the  pubUcation  of  this  notice.  RUS 
will  take  no  action  that  would  approve 
clearing  or  construction  activities 
related  to  these  new  combustion  turbine 
units  prior  to  the  expiration  of  the  30- 
day  comment  period. 
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Dated:  August  19.  1996. 
Adam  M.  Golodner, 

Deputy  Administrator.  Program  Operations 
(FR  Doc.  96-21539  Filed  8-22-96;  8:45  am] 

BILLING  coot  34ltH5-P 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Blackstone  River  Valley  National 
Heritage  Corndor.  Sunshine  Act 
Meeting 

agency:  National  Park  Service,  Interior. 
ACnON:  Notice  of  Meeting. 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Conidor  Commission  will  be 
held  on  Thursday.  September  12,  1996. 

The  Commission  was  established 
pursuant  to  PubUc  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  PM 
at  the  Massachusetts  National  Guard 
Archive  and  Public  Museum  at  44 
Salisbury  Street,  Worcester,  MA.  for  the 
following  reasons: 

1.  Presentation  of  the  FY97  Budget 

2.  Staffing 

3.  Commission  Business 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Susan  K.  Moore,  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket,  RI  02895. 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Susan  K. 
Moore,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Michael  Creasey, 
Deputy  Director,  BRVNHCC. 
[FR  Doc.  96-21706  Filed  8-21-96;  3:39  pm] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposec  AadHions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTtON:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
ha\ '  '^hpr  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  September  23, 1996. 
ADDRESSES:  Committee  for  Purchase 
Fn  ::;  r  t-! jple  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOP  PURTHER  INFORMATION  CONTACT: 
Bh\  .>r!v  Milkman  (7031  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  willnot  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurent 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 


Comments  oh  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  commodities 
and  services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Cleaning  and  Degreasing  Compounds 

6850-01-430-7134 
6850-01-430-7135 
6850-01-430-7137 
6850-01-430-7138 
6850-01-430-7139 
6850-01-430-7140 
NPA:  Lighthouse  for  the  Blind,  St. 

Louis,  Missouri 
The  Lighthouse  of  Houston,  Houston, 

Texas 
Compact  Disc,  Recordable 
7045-01-429-3462 
(Requirements  for  the  Department  of 

Defense) 
NPA:  Nor^  Central  Sight  Services,  Inc., 

Williamsport,  Pennsylvania 

Services 

Disposal  Support  Services 

Naval  Air  Station 

Pensacola,  Florida 

NPA:  Association  of  Retarded  Citizens/ 

Escambia,  Inc.,  Pensacola,  Florida 
Disposal  Support  Services 
Defense  Reutilization  and  Marketing 

Office 
Agana,  Guam 
NPA:  Able  Industries  of  the  Pacific, 

Agana,  Guam 
Document  Processsing 
U.S.  Coast  Guard  Institute 
Oklahoma  City,  Oklahoma 
NPA:  OpportLUiity  Production,  Inc., 

Enid,  Oklahoma 
Janitorial/Custodial 
Basewide 

Cape  Canaveral,  Florida 
NPA:  Brevard  Achievement  Center,  Inc., 

Rockledge,  Florida 
Janitorial/Custodial 
New  Bedford  Primary  Care  Clinic 
175  Ehn  Street 
New  Bedford.  Massachusetts 
NPA:  The  Opportunity  Center  of  Greater 

New  Bedford,  Inc.,  New  Bedford, 

Massachusetts 
Order  Processing  Service 
Federal  Prison  Industries 
Lexington,  Kentucky 
NPA:  The  Clovemook  Center, 

Opportunities  for  the  Blind, 

Cincinnati,  Ohio. 

E.R.  Alley,  Jr., 

Deputy  Executive  Director. 

(FR  Doc.  96-21547  Filed  8-22-96;  8:45  am] 
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Procurement  List  Additions 

agency:  C^ommittee  tor  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  23,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  \i.'-gmia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
4,  1995.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (60  FR  39946) 
of  proposed  additions  to  the 
Procurement  List.  Comments  were 
received  from  the  cvurent  contractor  for 
the  portion  of  the  Government's 
requirement  for  the  cold  weather 
drawers  which  is  procured  from 
commercial  sources  and  from  a  former 
contractor  Comments  were  also 
received  from  four  local  organizations, 
three  Members  of  Congress,  and  a  State 
legislator,  all  writing  in  support  of  the 
two  contractors. 

The  oirrent  contractor  has  indicated 
that  it  is  entirely  dependent  on 
Government  purchases  of  its  products. 
Loss  of  the  ability  to  sell  the  drawers  to 
the  Government  would  cause  it  to  lay 
off  some  of  its  workers  and  would  cause 
the  irretrievable  loss  of  an  investment  in 
equipment  and  training.  The  current 
contractor  also  cited  the  impacts  on  it  of 
the  Committee's  addition  of  other 
clothing  items  to  the  Procurement  List, 
including  chemical  protective 
undergarments,  cold  weather 
undershirts,  and  a  physical  fitness 
uniform. 

In  its  initial  comments,  in  August 
1995,  the  current  contractor  indicated 
that  it  had  a  larger  number  of 
Government  contracts  than  usual,  and 
anticipated  that  the  ultimate  impact  of 
the  Committee's  action  on  the  company 
would  be  greater  than  apparent  at  that 
time  because  its  Government  business 
would  return  to  the  normal  level.  In  a 
later  comment,  submitted  in  June  1996, 
the  ciirrent  contractor  indicated  that  the 
predicted  decline  had  occurred,  and 
further  contended  that  all  the  impacts 
the  Committee's  actions  have  had  on  the 
current  contractor  over  the  years  should 
be  taken  into  account  in  assessing  the 


impact  of  the  proposed  addition  of  the 
remaining  Government  requirement  for 
the  drawers  on  the  current  contractor. 
The  ciirrent  contractor  also  noted  that 
the  nonprofit  agencies  can  already  bid 
on  the  part  of  the  Government 
requirement  which  is  procured 
commercially,  while  the  current 
contractor  cannot  bid  on  the  portion 
reserved  for  the  nonprofit  agencies,  so  it 
would  not  be  fair  to  add  the 
commercially  procured  part  of  the 
Govenunent  requirement  to  the 
Prociu-ement  List. 

The  current  contractor  challenged  the 
fair  market  prices  the  Committee  has  set 
for  the  drawers  and  for  another  similar 
clothing  item  as  not  being  fair  prices 
under  the  Committee  guidelines.  The 
current  contractor  also  challenged  the 
compliance  of  the  nonprofit  agency 
designated  to  produce  the  drawers  with 
the  Committee's  disabled  direct  labor 
ratio  and  other  program  requirements, 
and  the  nonprofit  agency's  ability  to 
achieve  the  required  ratio  on  this 
project,  given  the  current  contractor's 
assessment  of  the  productivity  of  the 
workers  with  disabilities  involved  in  the 
project. 

Based  on  its  review  of  Conmiittee 
records  received  in  response  to  a 
Freedom  of  Information  Act  (FOLA) 
request,  the  current  contractor  claimed 
that  decisions  on  impact  of  the 
proposed  addition  to  the  Procurement 
List  on  the  current  contractor  and 
capability  of  the  nonprofit  agency  to 
produce  the  drawers  had  been  made 
outside  the  prescribed  process.  The 
current  contractor  also  claimed  that 
several  requirements  set  forth  in 
Committee  procedural  memoranda  had 
not  been  followed  in  preparing  the 
record  for  a  Committee  decision  on  the 
proposed  addition  to  the  Procurement 
List. 

The  former  contractor  characterized 
the  Committee's  1989  decision  to  add 
only  fifty  percent  of  the  Government 
requirement  for  the  drawers  to  the 
Procurement  List  as  an  agreement  to 
split  the  requirement  between  the 
Committee's  Javits-Wagner-O'Day 
(JWOD)  Program  and  the  commercial 
sector.  The  former  contractor  noted  Us 
substantial  dependence  on  Government 
business  and  tfie  loss  of  business  to 
foreign  competition.  Federal  Prison 
Industries,  and  the  JWOD  Program  as 
factors  responsible  for  the  downsizing  of 
its  business  and  a  loss  of  jobs  for  its 
workers.  The  former  contractor  claimed 
that  the  proposed  addition  to  the 
Procurement  List  would  cause  it  to 
furlough  a  large  number  of  its  remaining 
workers.  It  also  questioned  the  fairness 
of  the  Committee's  price  for  the 
drawers,  and  claimed  that  it  is 


e.stablishing  a  facility  to  create  jobs  for 
people  with  disabilities. 

The  comments  received  from  the  local 
organizations,  the  State  legislator,  and 
Members  of  Congress  emphasized  some 
of  the  argiunents  of  the  contractors  on 
whose  behalf  these  comments  were 
submitted.  Some  of  the  commenters  also 
cited  the  loss  of  jobs  and  unemployment 
rates  in  the  two  geographical  areas 
involved.  One  Member  of  Congress 
questioned  the  ability  of  the  nonprofit 
agencies  to  meet  military  emergency 
requirements,  indicated  that  loss  of  this 
business  by  the  private  sector  would 
erode  the  defense  industrial  base  as  well 
as  an  industry  greatly  beset  by  foreign 
competition,  and  questioned  whether  all 
work  of  this  type  ^ould  be  set  aside  for 
the  JWOD  Program.  The  State  legislator 
suggested  that  the  needs  of  people  with 
disabilities  should  be  balanced  agamst 
those  of  the  workers  who  stand  to  be 
displaced  if  the  Committee's  proposal 
were  to  be  approved. 

The  Committee  added  only  fifty 
percent  of  the  Government  requirement 
for  the  drawers  to  the  Procurement  List 
in  1989  because  of  concern  that  adding 
the  entire  requirement  at  that  time 
would  have  a  severe  adverse  impact  on 
the  former  contractor,  which  was  then  a 
subcontractor  but  was  anticipated  to, 
and  did,  become  the  contractor  for  the 
drawers.  Since  that  time,  the  former 
contractor  has  lost  the  contract  to  the 
current  contractor.  Under  the 
competitive  bidding  system,  no 
contractor  is  guaranteed  a  Government 
contract  for  the  drawers.  Accordingly,  it 
is  possible  that  the  former  contractor, 
which  has  not  produced  the  drawers  in 
over  a  year,  will  never  again  hold  a 
Govenunent  contract  for  the  drawers. 
For  this  reason,  the  Committee  looks  at 
the  current  contractor  when  assessing 
impact,  since  that  entity  is  most  likely 
the  one  which  would  lose  sales  if  an 
item  were  to  be  added  to  the 
Procurement  List.  Claims  of  impact  by 
other  contractors  are  generally 
considered  by  the  Committee  to  be 
objections  to  losing  the  possibility  of 
bidding  on  future  contracts  for  the  item. 
Loss  of  this  possibility  is  not  considered 
to  be  severe  adverse  impact. 
Consequently,  any  loss  which  the 
former  contractor  and  its  employees 
may  experience  in  the  immediate  future 
would  not  be  caused  by  the  Committee's 
action  in  adding  the  remaining 
Govenunent  requirement  for  the 
drawers  to  the  Procurement  List,  since 
they  will  not  be  losing  anything  they 
have  not  already  lost. 

In  addition,  it  should  be  noted  that 
the  Committee  also  limited  the  1989 
addition  of  a  related  item — cold  weather 
xmdershirts — to  the  Procurement  List  to 
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fifty  percent  to  avoid  having  a  severe 
adverse  impact  on  the  fonner  contractor. 
In  this  case,  that  contractor  continues  to 
hold  the  contract  for  the  portion  of  the 
undershirt  requirement  that  is 
commercially  procured.  The 
Conunittee's  action  at  this  time  will  not 
affect  the  contractor's  ability  to  retain 
this  business. 

The  current  contractor  indicated  that 
it  had  been  impacted  previously  by 
Committee  actions.  A  search  of 
Committee  records  revealed  that  the 
cvurent  contractor  was  not  the  current 
contractor  for  any  other  item  at  the  time 
it  was  added  to  the  Procurement  List. 
However,  based  on  information 
provided  by  the  contractor,  it  appears 
that  it  had  been  a  subcontractor  for  the 
items  cited.  Notwithstanding  this,  the 
current  contractor's  total  sales  increased 
after  the  Committee's  previous  additions 
and  are  now  at  approximately  the  level 
they  were  before  the  contractor's  recent 
substantial  expansion  and  decUne. 
While  the  contractor's  sales  data 
indicates  that  1996  sales  are  likely  to  be 
well  below  those  of  1995,  the  entire 
decline  appears  to  be  due  to  the  current 
contractor's  having  completed  a  large 
contract  for  a  type  of  chemical 
protective  underwear  that  is  not  on  the 
Procurement  List.  In  addition,  sales  for 
the  first  half  of  1996  are  already  about 
equal  to  the  company's  average  annual 
sales  for  the  years  1988  through  1994. 
Accordingly,  the  Committee's  previous 
actions  do  not  appear  to  be  having  any 
substantial  impact  on  the  current 
contractor. 

The  one  possible  exception  in  this 
situation  is  the  Marine  Corps  chemical 
protective  underwear  which  has  been 
added  to  the  Procurement  List.  The 
current  contractor  thinks  this  underwear 
might  be  adopted  by  the  other  military 
services,  displacing  the  underwear 
which  the  current  contractor  has 
recently  produced  for  the  Government 
and  impacting  its  sales.  The  Committee 
thinks  that  this  development  is  unUkely, 
but  has  promised  the  current  contractor 
that  it  will  revisit  the  impact  issue  and, 
if  appropriate,  modify  its  previous 
action  if  the  development  the  current 
contractor  fears  were  to  occur. 

The  Conunittee  does  not  beheve  its 
previous  actions  have  led  to  any 
reduction  in  the  current  contractor's 
sales  or  to  other  continuing  impacts. 
However,  it  has  decided  that  adding  the 
total  remaining  portion  of  the 
Government  requirement  for  the 
drawers  to  the  JWOD  Program,  as 
requested,  might  cause  severe  adverse 
impact  to  the  current  contractor. 
Consequently,  the  Committee  has 
decided  to  add  only  an  additional  25 
percent  of  the  requirement  for  the 


drawers,  leaving  one-quarter  of  the 
requirement  available  for 'the  current 
contractor  to  continue  competing  for. 

The  machinery  used  to  make  the 
drawers  is  primarily  standard  sewing 
equipment  used  for  serging  operations 
and  can  easily  be  used  for  other 
Government  or  commercial 
applications.  Consequently,  the 
Committee  does  not  agree  with  the 
current  contractor  that  use  of  its 
machinery  or  its  investment  in  training 
its  workers  would  be  irretrievably  lost 
because  of  the  addition  of  the  remaining 
Government  requirement  for  the 
drawers  to  the  Procurement  List. 
Moreover,  since  the  Conunittee  has 
decided  to  leave  25  percent  of  the 
requirement  in  the  competitive 
procurement  arena,  the  contractor  will 
have  the  opportunity  to  continue  using 
some  of  its  employees  and  equipment  to 
produce  the  drawers. 

The  ciurent  contractor's  contention 
that  the  producing  nonprofit  agency  is 
not  in  compliance  with  Committee 
regulations  is  based  on  a  1991  report  of 
a  documentation  problem  which  has 
since  been  corrected,  and  the  current 
contractor's  misunderstanding  of  the 
percentage  of  disabled  direct  labor 
required  on  a  Committee  project.  The  75 
percent  disabled  labor  requirement 
applies  to  total  direct  labor  employed  by 
a  nonprofit  agency  on  all  its  contracts, 
not  to  individual  projects,  which  can  be 
performed  at  a  lower  (or  higher) 
percentage.  In  addition,  the  Committee 
permits  nonprofit  agencies  to  start 
projects  at  a  lower  percentage  than  is 
ultimately  intended,  as  long  as  the 
overall  75  percent  requirement  is  met 
and  the  ultimate  percentage  for  the 
project  in  question  is  acceptable. 

The  current  contractor's  challenge  to 
the  nonprofit  agency's  qualification  to 
participate  in  the  JWOD  Program  also 
included  a  contention  that  it  was  really 
not  a  nonprofit  agency  t>ecause  a  recent 
substantial  increase  in  its  net  worth 
showed  it  had  made  a  "profit." 
Nonprofit  status,  as  defined  in  both  the 
Committee's  law  and  the  Federal  tax 
code,  requires  only  that  a  nonprofit 
corporation  be  structured  and  operated 
in  a  manner  that  precludes  the 
inurement  of  the  net  earnings  of  the 
corporation  to  any  individual.  The  first 
step  in  the  Committee's  qualification  of 
a  nonprofit  agency  to  participate  in  its 
program  is  a  verification  that  the 
nonprofit  agency  meets  this 
qualification.  The  Committee  has  no 
evidence  that  suggests  the  nonprofit 
agency  in  question  has  failed  to  meet 
this  requirement  since  its  original 
qualification. 

Interpreting  data  presented  in  a 
Committee  publication,  the  current 


contractor  concluded  that  people  with 
severe  disabilities  are  only  capable  of 
working  396.5  hours  per  year  and  that 
there  are  only  739  such  individuals  in 
the  nonprofit  agency's  State  who  are 
eligible  to  work  on  JWOD  contracts.  The 
current  contractor  therefore  questioned 
whether  the  nonprofit  agency  would  be 
able  to  obtain  the  disabled  lat>or 
necessary  to  perform  its  contract.  The 
current  contractor  misinterpreted  the 
data  in  question;  the  people  covered  by 
the  data  are  not  limited  to  the  number 
of  hours  stated  by  the  current 
contractor,  nor  is  participation  in  the 
JWOD  Program  limited  to  current 
participants,  as  assumed  by  the 
contractor. 

The  current  contractor's  claims  that 
decisions  were  made  in  the 
administrative  process  outside  normal 
procedures  are  based  on  a  misreading  of 
documents  obtained  under  FOIA. 
Decisions  on  severity  of  impact  are 
made  by  the  Committee  when  it  votes 
on  addition  of  an  item  to  the 
Procurement  List,  not  by  Committee 
staff  or  NISH  personnel,  hispections 
were  conducted  to  determine  the 
capability  of  the  two  nonprofit  agencies 
which  will  produce  the  new 
requirement  of  the  drawers:  no  waivers 
of  inspection  were  granted.  Docviments 
were  submitted  by  NISH  to  the 
Committee  in  accordance  with  the 
timetable  set  out  in  Committee 
procedural  memoranda.  Because  of  the 
contemplated  initial  disabled  direct 
labor  ratio,  no  phase-in  plan  is  required 
by  Committee  procedures. 
'The  current  contractor  contends  that 
it  is  unfair  for  nonprofit  agencies  to  be 
able  to  bid  against  it  for  commercial 
contracts  for  the  drawers  while  the 
ciurent  contractor  is  precluded  from 
supplying  the  part  of  the  Government 
requirement  reserved  for  the  JWOD 
Program.  This  position  does  not  take 
into  account  the  remedial  nature  of  the 
statute  which  created  the  program. 
Persons  with  severe  disabilities 
historically  and  now  have  extremely 
high  rates  of  unemployment,  exceeding 
65  percent.  Congress  created  the  JWOD 
Program  to  remedy  this  situation  to  the 
extent  possible  through  the  Federal 
procurement  process.  As  a  result. 
Congress  knowingly  limited  the 
Government  procurement  opportunities 
of  less  disadvantaged  companies,  such 
as  the  current  and  former  contractors,  to 
create  a  fairer  situation  for  Americans  as 
a  whole.  By  doing  so.  Congress 
addressed  the  balancing  of  the  needs  of 
disabled  and  non-disabled  citizens  as 
the  State  legislator  who  wrote  in 
support  of  the  former  contractor  asked 
the  Conunittee  to  do.  The  ciurent 
contractor  also  charged  that  the 
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nonprofit  agency  has  an  unfair 
advantage  over  his  firm  and  others  in 
bidding  for  the  portion  of  the 
Government  requirement  for  the 
drawers  that  is  not  in  the  JWOD 
Program  This  unfair  advantage  is 
alleged  to  exist  because  the  fair  market 
price  is  higher  than  market  and  provides 
the  nonprofit  agency  with  a  substantial 
profit  which  enables  it  to  bid  at  a  below 
market  price.  Based  on  the  Committee's 
review  of  the  nonprofit  agency's  costs  to 
make  the  drawers,  it  does  not  agree  that 
a  substantial  profit  is  being  made.  In 
addition,  the  drawers  are  being 
prociu^d  through  small  business  set- 
aside  procurements  which  nonprofit 
agencies  are  currently  barred  from 
participating  in.  Even  when  nonprofit 
agencies  were  eligible  to  comp>ete  for 
small  business  set-aside  contracts,  the 
nonprofit  agency  involved  in  making 
the  drawers  did  not  submit  bids  in 
competition  with  the  comraenter  for  the 
non-JWOD  portion  of  the  drawers. 
Moreover,  if  a  nonprofit  agency  bids  on 
and  wins  a  contract  for  an  item  which 
it  is  also  supplying  under  the  JWOD 
Program,  the  fair  market  price  for  that 
item  is  revised  to  reflect  the  award 
price.  This  makes  it  imlikely  that  the 
type  of  situation  feared  by  the  current 
contractor  will  occiir,  since  the  result 
would  be  to  reduce  the  price  received 
by  the  nonprofit  agency  for  the  JWOD 
portion. 

The  current  contractor  observed  that 
the  nonprofit  agency  did  not  appear 
capable  of  producing  the  drawers  at  a 
fair  market  price  as  required  by  the 
Committee's  regulations.  Therefore,  th"fe 
current  contractor  concluded,  the 
nonprofit  agency  was  not  entitled  to 
produce  more  of  the  Government 
requirement  for  the  drawers,  and  should 
lose  its  existing  right  to  produce  50 
percent  of  the  Government  requirement. 
The  current  contractor  supported  its 
position  by  comparing  nonprofit  agency 
prices  for  the  drawers  with  its  own  and 
stating  that  the  nonprofit  agency's  prices 
exceeded  those  permitted  by  the 
Committee's  fair  market  pricing  poUcy. 
The  current  contractor  alleged  that  a 
similar  situation  existed  with  a 
comparable  product  being  furnished  to 
the  Government  under  the  JWOD 
Program  by  another  nonprofit  agency. 
The  former  contractor  also  questioned 
whether  the  nonprofit  agency's  price 
represented  a  fair  market  value. 

The  Committee  has  established  the 
prices  that  have  been  charged  by  the 
nonprofit  agency  for  the  drawers  (as 
well  as  the  prices  charged  by  another 
nonprofit  agency  for  the  comparable 
product)  since  their  addition  to  the 
JWOD  Pi-ogram  in  August  1989  Those 
prices  have  m  each  case  been  consistent 


with  the  Committee  fair  market  pricing 
pohcies  in  effect  at  the  time  they  were 
established — policies  that  take  into 
accoimt  the  competitive  bids  submitted 
by  the  current  contractor  and  other 
potential  suppUers.  Consequently,  the 
nonprofit  agency  has  proven  itself 
capable  of  producing  the  drawers  at  a 
fair  market  price. 

The  differences  between  Conunittee 
prices  and  the  current  contractor's 
prices  for  both  products  are  less  than 
reported  by  the  current  contractor.  This 
is  partially  because  the  Committee 
prices  used  by  the  ciurent  contractor 
were  older  than  the  current  contractor's 
prices  and,  thus,  not  comparable.  The 
differential  is  also  less  because  of  a 
Committee  procedural  change  instituted 
after  receipt  of  the  comments  and 
applied  to  all  future  deliveries  on 
current  orders.  As  a  result  of  the 
comments,  the  Committee  will  also 
consider  a  change  in  its  fair  market 
pricing  pohcy  for  concurrent  buy  items 
(i.e.,  items  where  the  Committee  has 
only  added  a  portion  of  the  Government 
requirement  to  the  JWOD  Program).  If 
approved,  the  new  poUcy  will  affect  the 
future  adjustment  of  prices  for  the 
drawers  (and  the  comparable  item 
mentioned  by  the  current  contractor). 

After  discussing  changes  over  time  in 
the  nonprofit  agency's  prices,  the 
current  contractor  concluded  that  the 
existence  of  competitive  bids  for  a 
portion  of  the  Government  requirement 
for  the  drawers  appeared  to  be 
responsible  for  reducing  the  fair  market 
prices  for  those  drawers.  In  the  absence 
of  this  "check  and  balance,"  the  cxirrent 
contractor  speculated  that  the 
Government  would  imnecessarily  spend 
miUions  of  additional  dollars  for  the 
drawers.  The  Committee  believes  that 
its  fair  market  pricing  policies,  which 
are  based  on  competitive  bids,  changes 
in  Producer  Prices  Indices  and,  to  a 
certain  extent,  nonprofit  agency  costs, 
provide  the  Government  with  fair  prices 
for  JWOD  items  without  the  necessity  of 
the  type  of  "check  and  balance" 
advocated  by  the  current  contractor. 
However,  in  this  particular  case,  the 
Committee's  decision  to  permit  25%  of 
the  Government  requirement  to  remain 
available  for  competitive  procurement, 
will  assure  that  the  "check  and  balance" 
the  current  contractor  believes 
necessary  vidll  continue  to  exist. 

The  Committee  applauds  the  former 
contractor's  intent  to  establish  a  facility 
to  create  jobs  for  people  with 
disabiUties.  However,  the  Committee 
does  not  believe  that  such  facilities 
would  eliminate  the  need  to  create  jobs 
through  the  JWOD  Program,  as  the 
former  contractor,  like  other  companies, 
would  be  free  to  terminate  the 


employment  of  people  with  disabifities 
for  business  or  other  reasons  at  any 
time.  .More  importantly,  the  former 
contractor's  new  operation  will  not  be 
guaranteed  to  continue  receiving 
Federal  or  other  business,  so  the  jobs 
would  not  be  as  stable  as  those  afforded 
by  the  JWOD  Program. 

With  respect  to  the  question  about  the 
abihty  of  nonprofit  agency's  to  meet 
military  requirements,  the  Committee 
notes  that  such  organizations  are  held  to 
the  same  military  emergency 
requirements  and  industrial  capability 
requirements  as  commercial  contractors. 
The  Committee  does  not  believe  that  the 
defense  industrial  base  will  be  eroded 
by  the  participation  of  nonprofit 
agencies  in  furnishing  defense 
commodities  through  the  JWOD 
Program,  as  these  agencies  have 
performed  as  least  as  well  as  their 
commercial  counterparts  as  defense 
suppliers.  Through  this  action,  the 
Committee  is  in  fact  expanding  the 
industrial  base  by  adding  another 
producer  under  the  JWOD  Program.  The 
Committee  is  also  aware  that  a 
substantial  majority  of  the  apparel 
business  of  the  Federal  agency  that 
purchases  the  drawers  remains  available 
for  competitive  procurement,  thus,  the 
non-JWOD  participants  in  the  defense 
industrial  base  continue  fo  have  the 
opportunity  to  obtain  significant 
business  from  a  major  defense 
prociirement  agency,  so  the  dependence 
of  the  current  and  former  contractors  on 
Government  contracting  should  not 
seriously  affect  their  future  well-being. 

The  questions  of  impact  on  the 
clothing  industry  and  the  employment 
rates  of  areas  hard  hit  by  foreign 
competition  and  domestic  downsizing 
are  difficult  ones.  The  Committee  is 
aware  that  its  nonprofit  agencies  and 
their  employees  with  disabilities  have 
also  been  hit  by  these  developments. 
Given  their  greater  difficulty  in  securing 
and  holding  employment,  and  the 
remedial  nature  of  the  Committee's 
statute  mentioned  above,  the  Committee 
beUeves  that  the  best  course  is  for  it  to 
continue  to  achieve  its  mission  of 
creating  jobs  for  people  with  severe 
disabilities  within  the  restrictions 
imposed  by  its  regulations,  and  that 
placing  a  part  of  the  proposed 
additional  requirement  for  the  drawers 
on  the  Procurement  List  is  within  the 
meaning  of  those  restrictions. 

For  the  reasons  stated  above,  the 
Committee  does  not  believe  the  addition 
of  another  25  percent  of  the  cold 
weather  drawers  requirement 
constitutes  severe  adverse  impact  on  the 
current  contractor  or  other  parties.  Also 
for  the  reasons  stated  above,  the 
Conmiittee  believes  that  the  objections 
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raised  by  the  current  contractor  and 
other  parties  fail  to  justify  a  decision  not 
to  place  any  additional  quantity  of  the 
d^aw^^s  on  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualiHed  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  \n\\ 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than-the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Drawers,  Cold  Weather 

8415-01-227-9542 
8415-01-227-9543 
8415-01-227-9544 
8415-01-227-9545 
8415-01-227-9546 

(Additional  25%  of  the  Government's 
requirement) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
E.R.  AUey,  Jr., 
Deputy  Executive  Director 
(FR  Doc  96-21548  Filed  8-22-96;  8:45  ami 
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Foreign-Trade  Zones  Board 
'Docket  &3-96; 

Foreign-Trade  Zone  17D'--C.ia'-K 
County,  Indiana  Applicatior  «o' 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indiana  Port  Commission, 
grantee  of  Foreign-Trade  Zone  170, 
requesting  authority  to  expand  its  zone 
in  the  Clark  County,  Indiana  area, 
within  the  Louisville  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  August  15, 1996. 

FTZ  170  was  approved  on  December 
27,  1990  (Board  Order  495,  56  F.R.  673, 
1/8/91).  The  zone  currently  consists  of 
two  sites  in  Clark  County:  Site  1  (35 
acres) — within  the  830-acre  Clark 
Maritime  Centre  Complex  on  Utica  Pike 
at  Port  Road,  Jeffersonville;  and,  Site  2 
(22  acres) — at  the  Clark  County  Airport 
between  State  Route  31  and  the  airport 
terminal,  Sellersburg. 

The  apphcant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  a  site  (Proposed  Site  3 — 
2.000  acres) — within  the  10,000-acre 
former  Indiana  Army  Ammunition 
Plant.  11452  State  Road  62, 
Charlestovra.  In  1993,  the  U.S.  Army 
through  its  Industrial  Operations 
Command  and  ICI  Americas  Inc.  (ICI) 
entered  into  a  faciUties  use  contract  that 
allowed  ICI  to  use  the  plant  for  non- 
defense  activities  as  part  of  conversion 
efforts.  ICI  is  in  the  process  of 
developing  the  facility  as  an  industrial 
park  with  the  infrastructure  to 
accommodate  a  range  of  warehouse/ 
distribution  and  manufacturing 
operations.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  22, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  6, 1996). 


A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 
Assistance  Center,  601  W.  Broadway, 
Room  634B,  Louisville,  Kentucky 
40202 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  August  16, 1996. 
John  ).  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  96-21562  Filed  8-22-96;  8:45  am] 
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rtie  comment  period  tor  Uie  aDove 
case,  requesting  special-purpose 
subzone  status  for  the  easy-open  steel 
can  processing  facilities  of  Mani  Can 
Corporation  (a  wholly-owned  affiliate  of 
Star-Kist  Foods,  Inc.,  in  turn  wholly 
owmed  by  the  H.  J.  Heinz  Company), 
located  in  Mayaguez,  Puerto  Rico  (61  FR 
24271,  5/14/96),  is  further  extended  to 
October  22,  1996,  to  allow  interested 
parties  additional  time  in  which  to 
comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  3  copies.  Material  submitted 
will  be  available  at:  Office  of  the 
Executive  Secretary,  Foreign-Trade    . 
Zones  Board,  U.S.  Depwrtment  of 
Commerce,  room  3716,  14th  and 
Pennsylvania  Avenue  NW,  Washington, 
DC  20230. 

Dated:  August  16, 1996. 
|ohn  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  96-21561  Filed  8-22-96;  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  at  (202)  482-1777  or 
SunJcyu  Kim  at  (202)  482-2613.  Office 
of  AD/CVT)  Enforcement  11,  Import 
Administration.  International  Trade 
.■\dministration,  US.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.VV  .  Washington,  DC  20230. 

INITIATION  OF  INVESTIGATION; 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
bv  the  I'niguav  Round  Agreements  Act 
(rFL-\A) 

The  Petition 

On  July  29,  1996.  the  Department  of 
Commerce  ("the  Department")  received 
a  petition,  filed,  in  proper  form,  by  Cray 
Research.  Inc..  of  Eagan.  Minnesota 
("the  petitioner").  On  August  9. 1996, 
Cray  Research,  Inc..  provided 
supplemental  information  concerning 
assertions  made  in  its  petition. 

In  accordance  with  section  732(b)  of 
the  Act.  the  petitioner  alleges  that  vector 
supercomputers  are  being,  or  are  likely 
to  be.  sold  in  the  United  States  at  less 
than  their  fair  value  within  the  meaning 
of  section  731  of  the  Act.  and  that  such 
imports  are  materially  injuring,  or 
threatening  material  injury  to.  an 
industry  in  the  United  States. 

The  petitioner  states  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  in  section 
771(9)(C)oftheAct. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  all  vector 
supercomputers,  whether  new  or  used, 
and  whether  in  assembled  or 
unassembled  form,  as  well  as  vector 
supercomputer  spare  parts,  repair  parts, 
upgrades,  and  system  software  shipped 
to  fulfill  the  requirements  of  a  contract 
for  the  sale  and.  if  included, 
maintenance  of  a  vector  supercomputer. 
A  vector  supercomputer  is  any 
computer  with  a  vector  hardware  unit  as 
an  integral  part  of  its  central  processing 
unit  boards. 

The  vector  supercomputers  imported 
from  Japan,  whether  assembled  or 
unassembled,  covered  by  this 
investigation  are  classified  under 
heading  8471  of  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTS). 
Although  the  HTS  heading  is  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 


Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  petitions  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  thq 
petition  account  for  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

On  August  14, 1996.  Fujitsu  Limited 
("Fujitsu")  made  a  submission 
challenging  industry  support  for  the 
petition.  Fujitsu  argues  that  the 
petitioner's  definition  of  the  "domestic 
like  product"  as  limited  to  vector 
supercomputers  is  unreasonable  and 
that  the  proper  domestic  like  product 
definition  would  encompass  additional 
high-performance  computer  platforms 
that  compete  with  vector 
supercomputers  for  many  of  the 
applications  with  which  vector 
supercomputers  have  been  associated. 
Specifically.  Fujitsu  argues  that 
massively  parallel  processors  and 
networked  workstations  must  also  be 
included  within  the  domestic  like 
product.  Fujitsu  further  argues  that  the 
Department  ought  to  poll  die  domestic 
producers  of  these  other  high- 
performance  computer  platforms  to 
determine  whether  there  is  a  requisite 
percentage  of  support  for  the  petition 
within  this  broader  group  of  domestic 
producers.  On  August  16, 1996,  the 
petitioner  submitted  a  rebuttal  to 
Fujitsu's  argiunents.  The  basis  of  the 
petitioner's  rebuttal  is  that  much  of  the 
documentary  information  filed  by 
Fujitsu,  as  well  as  other  information, 
indicates  that  the  characteristics  and 
uses,  as  those  terms  are  used  in  section 
771(10)  of  the  Act,  of  vector 
supercomputers  distinguish  them  from 
both  massively  parallel  processors  and 
networked  workstations.  On  the  basis  of 
these  distinctions,  the  petitioner  asserts 
that  vector  supercomputers  are  the 
appropriate  domestic  like  product  for 
the  petitioned-for  antidumping 
investigation.  On  August  19, 1996, 
Fujitsu  filed  a  second  submission  to 
take  issue  with  petitioner's  August  16, 
1996  arguments. 

SecUon  771(4)(A)  of  the  statute 
defines  the  "industry"  as  the  producers 
of  a  "domestic  like  product."  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 


production  of  "the  domestic  like 
product,"  The  International  Trade 
Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  However, 
while  both  the  Department  and  the  ITC 
must  apply  the  same  statutory  definition 
of  domestic  like  product,  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority. 
Although  this  mav  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law.  See 
Algoma  Steel  Corp..  Ltd.  v.  United 
States.  688  F  Supp.  639,  642-44  (CIT 
1988).  High  Information  Content  Flat 
Panel  Displays  and  Display  Glass 
Therefor  from  [apan:  Final 
Determination:  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition,  56  Fed.  Reg.  32376.  32380-81 
(July  16,  1991)  (Flat  Panel  Displays). 

Because  the  domestic  like  product  is 
an  integral  part  of  the  definition  of  the 
industry  and  because  Fujitsu  has 
provided  factual  information 
challenging  the  definition  of  the 
domestic  like  product  in  the  petition, 
we  are  e.xamining  the  definition  of  the 
like  product  in  the  petition  in  light  of 
the  statutory  provisions  governing 
initiation  and  the  facts  of  record. 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  like  product 
analysis  begins  is  "the  article  subject  to 
an  investigation."  i.e.,  the  class  or  kind 
of  merchandise  to  be  investigated, 
which  normally  will  be  the  scope  as 
defined  in  the  petition. 

The  scope  of^Cray's  petition  is  limited 
specifically  to  vector  supercomputers 
"•  »  •  vyitii  a  vector  hardware  unit  as 
an  integral  part  of  any  of  its  central 
processing  unit  boards  ("CPU")."  The 
petition  provides  examples  of  both 
imported  massively  parallel  processors, 
with  vector  hardware,  which  are 
included  within  this  definition  of  a 
vector  supercomputer  and  domestically- 
produced  mainfi-ame  computers  with  a 
vector  facility  that  is  not  an  integral  part 
of  the  mainframe  CPU  boards  and, 
therefore,  not  considered  within  the 
"domestic  like  product"  asserted  in  the 
petition.  The  key  to  petitioner's 
definition  of  the  scope  of  the 
investigation  is  the  physical 
characteristic  that  the  vector  faciUty  be 
an  integral  part  of  any  of  the  computer's 
CPU  boards.  This  characteristic 
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identifies  both  the  Japanese  vector 
supercomputers  that  the  petitioner 
would  have  subject  to  the  antidumping 
investigation  and  the  domestically- 
produced  products  that  would  define 
the  domestic  industry. 

There  is  no  dispute  that  the  vector 
supercomputers  produced  by  the 
petitioner  are  like  the  Japanese  vector 
supercomputers  which  are  the  subject  of 
the  petition,  i.e..  that  the  petitioner 
produces  a  domestic  like  product. 
Fujitsu  argues,  however,  that  there  are 
other  types  of  supercomputers  and  that 
the  producers  of  those  supercomputers 
are  part  of  the  industry  as  well.  In  this 
regard.  Fujitsu  argues  that  all 
supercomputers  constitute  a  single 
domestic  like  product.  We  disagree. 

As  a  starting  point,  the  scope  of  the 
petition  is  not  all  supercomputers,  but 
rather  is  limited  solely  to  vector 
supercomputers.  The  relev«mt  "like 
product"  inquiry  must  begin  by 
identifying  the  domestic  product(s) 
which  is  "like"  the  vector 
supercomputer,  the  merchandise  subject 
to  investigation.  Fujitsu  effectively  seeks 
to  disregard  this  fact  by  using  all 
supercomputers,  not  vector 
supercomputers,  as  its  starting  point. 
While  respondents  may  comment  on  the 
issue  of  industry  support,  including  the 
definition  of  the  domestic  like  product, 
they  may  not  seek  to  expand  the  scope 
of  the  petition,  i.e.,  the  benchmark  for 
the  analysis  of  the  domestic  like 
product. 

When  properly  analyzed,  the 
evidence  of  record  demonstrates  that 
there  are  clear  dividing  lines  between 
the  characteristics  and  uses  of  the  vector 
supercomputers  subject  to  investigation 
and  the  various  other  types  of 
supercomputers.  Significantly,  the 
vector  supercomputer  has  a  different 
computer  architecture  than  the  non- 
vector  computer  technologies  and, 
consequently,  it  processes  information 
differently.  The  close  physical 
proximity  of  the  vector  hardware  to  the 
computer's  central  processing  boards 
and  high  memory  bandwidth  (with 
limited  paralleUsm)  contribute  to  the 
high  speeds  with  which  vector 
supercomputers  process  information. 
These  differences  give  vector 
supercomputers  different  performance 
characteristics  than  non-vector 
supercomputers,  For  example,  vector 
supercomputers  are  more  efficient 
dealing  vn\h  linear  and  matrix  algebra 
equations  than  are  non-vector 
supercomputers.  Given  the  states  of  the 
different  supercomputer  technologies 
today,  there  are  computer  modeling 
applications  where  only  the  vector 
supercomputers  are  used.  For  example, 
only  vector  supercomputer  bids  met  the 


technical  requirements  (which  involved 
weather  forecasting  and  climate 
modeling  applications)  in  the  University 
Corporation  for  Atmospheric  Research 
("UCAR")  prociu^ment  from  which  this 
petition  derives  the  export  price.  In 
sum,  based  on  the  evidence  submitted, 
we  find  that  the  domestic  like  product, 
Uke  the  scope  of  the  investigation,  is 
limited  to  vector  supercomputers. 

Our  review  of  the  data  provided  in  the 
petition  and  other  information  readily 
available  to  the  Department  indicates 
that  the  petitioner  accounts  for  more 
than  50  percent  of  the  total  domestic 
production  of  vector  supercomputers, 
thus  meeting  the  standard  of  section 
732(cJ(4)(A)  of  the  Act  and  requiring  no 
further  action  by  the  Department 
pursuant  to  section  732(c)(4)(D)  of  the 
Act.  Accordingly,  the  Department 
determines  that  the  petition  is 
supported  by  the  domestic  industry. 

Export  Price  and  Normal  Value 

The  petitioner  based  the  export  price 
on  a  "best  and  final  offer"  (BAFO)  to 
supply  UCAR  with  four  vector 
supercomputers  manufactured  by  NEC 
Corporation  ("NEC"),  to  be  imported 
from  Japan.  Deductions  were  made  for 
the  estimated  costs  of  the  U.S.  computer 
systems  integrator. 

Section  731  of  the  Act  provides  that 
the  Department  may  impose 
antidumping  duties  if  it  determines  that 
the  subject  merchandise  has  been  sold 
or  is  "likely  to  be  sold"  in  the  United 
States  at  less  than  fair  value. 
Accordingly,  section  772  of  the  Act 
defines  export  price  as  the  price  at 
which  the  subject  merchandise  was 
"sold  (or  agreed  to  be  sold)"  in  the 
United  States.  The  irrevocable  BAFO  on 
which  petitioner  bases  export  price 
constitutes  an  offer  for  sale  (or 
agreement  to  sell)  and  represents  a  price 
at  which  the  merchandise  is  likely  to  be 
sold.  Therefore,  the  BAFO  is  a 
reasonable  basis  for  determining  export 
price. 

The  BAFO  on  which  export  price  is 
based  calls  for  a  lease  of  the  vector 
supercomputers.  The  term  of  the  lease 
encompasses  the  useful  life  of  the  vector 
supercomputers.  These  vector 
supercomputers  are  not  expected  to 
have  any  residual  value  at  the 
conclusion  of  the  lease.  By  necessity, 
these  supercomputers  will  be  integrated 
into  the  climate  modeling  and  weather 
forecasting  operations  of  UCAR.  It  is  a 
customary  practice  in  the  vector 
supercomputer  industry  effectively  to 
transfer  ovraership  through  similar 
extended  leases,  rather  than  outright 
sales.  Under  these  circumstances, 
generally  accepted  accounting 
principles  ("GAAP")  classify  such 


leases  as  equivalent  to  sales.  These  same 
dramistances  that  classify  this  lease 
under  GAAP  also  establish  the  lease  as 
equivalent  to  a  sale  within  the  meaning 
of  section  771(19)  of  the  Act. 

Although  the  Japanese  home  market  is 
viable,  the  petitioner  contends  that 
vector  supercomputers  sold  in  Japan 
differ  substantially  from  the  system 
offered  to  UCAR  in  the  United  States. 
Consequently,  the  petitioner  was  unable 
to  provide  information  concerning  sales 
of  identical  or  similar  vector 
supercomputers  sold  by  NEC  in  both 
markets.  Since  home  market  prices  do 
not  provide  an  appropriate  basis  for 
price  comparisons,  the  petitioner  based 
normal  value  on  constructed  value 
("CV")  for  estimating  a  dumping  margin 
based  on  the  offer  to  UCAR. 

CV  includes  the  cost  of  manufacturing 
("COM"),  research  and  development 
costs  ("RfidD"),  selling,  general  and 
administrative  expenses  ("SGficA"). 
interest  expense,  U.S.  packing,  and 
profit. 

The  petitioner  calculated  the  COM, 
R&D  and  SG&A  on  the  basis  of  its  ovra 
cost  experience  purchasing  and 
manufacturing  vector  supercomputer 
components  and  on  publicly  available 
industry  sources,  including  financial 
statement  and  other  operational  data  for 
NEC.  For  calculating  profit,  the 
petitioner  reUed  on  a  publicly  available 
forecast  of  NEC's  projected  1996 
operating  profit  for  computer  sales  other 
than  personal  computers.  The  petitioner 
did  not  include  interest  expenses  or 
packing  in  its  calculation. 

Based  on  the  comparison  of  the  export 
price  to  normal  value,  the  petitioner 
alleges  a  margin  of  454  percent. 

Fair  Value  Comparisons 

Based  on  the  information  provided  by 
the  petitioners,  there  is  reason  to  believe 
that  vector  supercomputers  from  Japan 
are  likely  to  be  sold  at  less  than  fair 
value.  If  it  becomes  necessary  at  a  later 
date  to  consider  the  petition  as  a  soiut» 
of  facts  available  under  section  776  of 
the  Act,  we  may  further  review  the 
margin  calculation  in  the  petition. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
vector  supercomputers  and  have  found 
that  it  meets  the  requirements  of  section 
732  of  the  Act,  including  the 
requirements  concerning  allegations  of 
material  injury  or  threat  of  material 
injury  to  the  domestic  producers  of  a 
domestic  like  product  by  reason  of  the 
likely  sales  at  less  than  fair  value. 
Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  vector 
supercomputers  from  Japan  are  being,  or 
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are  likely  to  be,  sold  at  less  than  fair 
value.  Unless  extended,  we  will  make 
our  preliminary  determination  by 
January  6,  1997. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732{b)(3J|  Aj  of  the  Act.  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  Japan.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  of  vector 
supercomputers  named  in  the  petition. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 

of  the  .■Xct, 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  September 
12,  1996,  whether  there  is  a  reasonable 
indication  that  imports  of  vector 
supercomputers  from  Japan  are  causing 
material  iniury.  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatorv  time  limits. 
Dated:  .August  19,  1996. 
Jeffrey  P  Bialos, 

Acting  Assistant  Secretary  for  Import 

Administration. 

iFR  Doc   i)6-21560  Filed  8-22-96;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[ID.  0815960] 

Incidental  Take  of  Marine  Mammals; 
Bottlenose  Dolphins  and  Spotted 
Dolphins 

agency:  National  Marine  Fisheries 

Service  (VMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  .Notice  of  issuance  of  letter  of 

authorization. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 

that  a  letter  of  authorization  to  take 
bottlenose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
rt-moval  activities  was  issued  on  August 
".  1996.  to  the  Taylor  Energy  Company, 
2.34  Lovola  Building.  New  Orleans.  LA. 
EFFECTIVE  DATE:  The  letter  of 
authonzatioii  is  effective  from  August  7, 
1996,  through  August  6.  1997. 
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ADDRESSES:  The  application  and  letter 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources. 
NMFS.  1315  East- West  Highway.  Silver 
Spring.  MD  20910  and  the  Southeast 
Region,  NMFS.  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  MPORMATION  CONTACT: 
Kermeth  R,  Hollingshead.  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 

SUPPLEMENTARY  INFORMATION: 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  on  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stockis)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact  . 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence,  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12. 1995  (60  FR  53139)  and 
remain  in  effect  until  November  13, 
2000, 

Summary  of  Request 

NMFS  received  a  request  for  a  letter 
of  authorization  on  July  30, 1996.  from 
the  Taylor  Energy  Company.  This  letter 
requested  a  take  by  harassment  of  a 
small  number  of  bottlenose  and  spotted 
dolphins  incidental  to  the  described 
activity.  Issuance  of  these  letters  of 
authorization  is  based  on  a  finding  that 
the  total  takings  will  have  a  negligible 
impact  on  the  bottlenose  and  spotted 
dolphin  stocks  of  the  Gulf  of  Mexico. 


Dated;  August  16,  1996. 
P.  Michael  Payne. 

Acting  Director.  Office  of  Protected  Besources. 

National  Marine  Fisheries  Sen,'ice. 

IFR  Doc.  96-21518  Filed  8-22-96;  8:45  am) 

BILUNO  CODE  3510-22-F 


[l.D.  081596E] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Texas 
Habitat  Protection  Committee. 
DATES:  This  meeting  will  be  held  on 
September  18.  1996,  beginning  at  9:00 
a.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  Crown  Hotel  &  Conference 
Center,  15700  John  F  Kennedy 
Boulevard,  Houston,  Texas;  telephone: 
713/442-5100. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  kennedv  Boulevard,  Suite  331, 
,  Tampa,  FL  33609, 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hoogland,  Biologist,  Gulf  of 
Mexico  Fishery  Management  Council; 
telephone;  813-228-2815, 
SUPPLEMENTARY  INFORMATION:  A  panel  of 
concerned  representatives  of  Texas 
recreational  and  commercial  fishing 
groups,  conservation  organizations, 
academia  and  state  and  Federal  resource 
agencies  will  gather  to  review  and 
discuss  marine  fishen,-  habitat  issues. 

The  Texas  group  is  part  of  a  three-unit 
Habitat  Protection  Advison,  Panel  (AP) 
to  the  Council.  The  principal  role  of  the 
APs  is  to  assist  the  Council  in 
attempting  to  maintain  optimum 
conditions  within  the  habitat  and 
ecosystems  supporting  the  marine 
resources  of  the  Gulf  of  Mexico.  APs 
serve  as  a  first  alert  system  to  call  to  the 
Council's  attention  proposed  proiects 
being  developed  and  other  activities 
which  may  adversely  impact  the  Gulf 
marine  fisheries  and  their  supporting 
ecosystems.  The  APs  may  also  provide 
advice  to  the  Council  on  its  policies  and 
procedures  for  addressing 
environmental  affairs. 

At  this  meeting,  the  AP  will  review  a 
large  wetland  management  project  at 
Wild  Cow  Bayou,  extension  of  the  Gulf 
Intracoastai  VVaterway  in'o  Mexico, 
brown  tide,  and  the  hard  head  catfish 
die-off. 
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A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Coiincil  (see 
ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  September  11. 1996. 

Dated:  August  15, 1996. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  96-21516  Filed  8-22-96;  8:45  am] 
BILLING  CODE  3510-22-F 


National  Telecommunications  and 
Information  Administration 

Spectrum  Planning  and  Policy 
Advisory  Committee  (SPAC);  Notice  of 
Meeting 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix, 
notice  is  hereby  given  that  the  Spectnmi 
Planning  and  Policy  Advisory 
Committee  (SPAC)  will  meet  on 
September  20, 1996  from  9:30  a.m.  to 
4:30  p.m.  in  Room  1605  at  the  United 
States  Department  of  Commerce,  1401 
Constitution  Avenue,  N.W., 
Washington.  D.C. 

The  Committee  was  established  on 
July  19,  1965  as  the  Frequency 
Management  Advisory  Coimcil  (FMAC). 
The  name  was  changed  in  April,  1991, 
and  in  July,  1993,  to  reflect  the 
increased  scope  of  its  mission.  The 
objective  of  the  Committee  is  to  advise 
the  Secretary  of  Commerce  on  radio 
frequency  spectnmi  planning  matters 
and  means  by  which  the  effectiveness  of 
Federal  Government  frequency 
management  may  be  enhanced.  The 
Committee  consists  of  nineteen 
members,  fifteen  from  the  private  sector, 
and  four  from  the  Federal  Government, 
whose  knowledge  of 
telecommunications  is  balanced  in  the 
functional  areas  of  manufacturing, 
analysis  and  planning,  operations, 
research,  academia,  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Discussion  of  the  Draft  SPAC 
Report  of  Spectrum  Reallocation; 

(2)  Actions  to  be  taken  by  the  SPAC 
in  regards  to  the  Draft  Report  of 
Spectrum  Reallocation; 

(3)  Summary  of  radiation  exposure 
legislation; 


(4)  PubUc  Safety  Wireless  Advisory 
Committee  (PSWAC)  report. 

The  meeting  will  be  open  to  pubUc 
observations.  Public  entrance  to  the 
building  through  the  main  entrance  is 
on  14th  Street  midway  between 
Pennsylvania  Avenue  and  Constitution 
Avenue.  A  period  will  be  set  aside  for 
oral  comments  or  questions  by  the 
pubUc  which  do  not  exceed  10  minutes 
each  per  member  of  the  pubUc.  More 
extensive  questions  or  comments  should 
be  submitted  in  writing  before 
September  13,  1996.  Other  public 
statements  regarding  Committee  a^airs 
may  be  submitted  at  any  time  before  or 
after  the  meeting.  Approximately  20 
seats  will  be  available  for  the  pubhc  on 
a  first-come,  first-served  basis. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Federal  Information  Relay  Service 
(FIPS)  on  1-800-877-8339. 

Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

FOR  FURTHER  INFORMATION.  CO^-'ACT: 
Inquiries  may  be  addressed  to  the 
Executive  Secretary,  SPAC,  Mr.  Richard 
A.  Lancaster,  National 
Telecommunications  and  Information 
Administration,  Room  4082,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone  202- 
482-4487. 

Dated:  August  16.  1996. 
Richard  A.  Lancaster, 

Executive  Secretary,  Spectrum  Planning  and 
Policy  Advisory  Committee,  National 
Telecommunications  and  Information 
Administration. 
(FR  Doc.  96-21514  Filed  8-22-96;  8:45  am] 

BILLING   CODf    ii-y-60-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  intent  To  Prepare  ar- 
Environmentai  Impact  Statement  fcr 
the  Disposal  of  Portions  q'  Keiiy  Air 
Force  Base,  Texas 

The  United  States  Air  Force  (Air 
Force)  is  issuing  this  notice  to  advise 
the  public  that  the  Air  Force  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  to  assess  the  potential 
environmental  impacts  in  support  of 
decision  making  for  the  disposal  of 
portions  of  Kelly  Air  Force  Base  (AFB) 
in  San  Antonio,  Texas.  The  resulting 
EIS  will  be  considered  in  making 
disposal  decisions  that  will  be 


dociunented  in  the  Air  Force's  Record  of 
Decision. 

The  EIS  will  address  the  potential 
environmental  impact  of  disposal  of 
property  resulting  from  the  reaUgnment 
of  Kelly  AFB  pursuant  to  the  Defense 
Base  Closure  and  Realignment  Act.  The 
EIS  will  also  address  the  potential 
environmental  impacts  of  reasonable 
disposal  alternatives.  Portions  of  the 
base  property  will  be  realigned  with 
Lackland  AFB  and  will  therefore  not  be 
available  for  disposal. 

The  scoping  period  for  the  Kelly  AFB 
Disposal  and  Reuse  EIS  will  extend 
through  October  1996.  On  September 
17,  1996,  starting  at  7:00  PM,  a  formal 
scoping  meeting  will  be  held  at 
Kennedy  High  School,  1922  South 
General  McMullen  Highway,  San 
Antonio,  Texas,  78226.  The  purpose  of 
this  meeting  is  to  provide  a  forum  for 
pubUc  officials  and  the  community  to 
provide  information  and  comments  and 
to  identify  environmental  issues  and 
concerns  that  need  to  be  assessed  and 
discussed  in  the  EIS.  During  the 
meeting,  the  Air  Force  will  discuss  the 
proposal  to  dispose  of  portions  of  Kelly 
AFB,  describe  the  process  involved  in 
preparing  an  EIS,  and  ask  for  input  in 
identifying  alternate  uses  for  the 
property.  The  Air  Force  will  consider 
reasonable  alternatives  offered  by  any 
federal,  state,  or  local  government 
agency,  as  well  as  any  individual  or 
private  entity. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environmental  issues  and 
disposal  alternatives  to  be  included  in 
the  EIS,  the  Air  Force  recommends  that 
comments  and  disposal  proposals  be 
presented  at  the  earliest  possible  date. 
The  Air  Force  will,  however,  accept 
additional  comments  any  time  during 
the  environmental  impact  analysis 
process. 

Please  direct  vmtten  comments  or 
requests  for  further  information 
concerning  the  Kelly  AFB  disposal  EIS 
to:  Mr.  Ted  Shierk,  HQ  AFCEE/ECP, 
3207  North  Road,  Brooks  AFB  TX 
78235-5363.  Phone:  (210)  536-3807; 
FAX  (210)  536-3890. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-21532  Filed  8-22-96;  8:45  am] 
BILUNO  COOE  3910-01-W      - 


43532 


Federal  Register  /  Vol.  61.  No.  165  /  Friday,  August  23.  1996  /  Notices 


UMI 


Department  of  the  Army 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
the  Relocation  of  the  Communications- 
Electronics  Management  Missions  and 
Functions  of  the  Aviation  and  Troop 
Command  (ATCOM)  and  ttie 
Relocation  of  the  U.S.  Army  Audit 
Agency  (AAA)  Functions  From  St. 
Louis,  MO,  to  Fort  Monmouth,  NJ 

AGENCY:  Department  ot  the  Anny,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  relocation  of  the  communications- 
electronics  materiel  management 
missions  and  functions  from  the 
Aviation  and  Troop  Command 
(ATCOM),  St.  Louis,  Missouri,  to  the 
Communications-Electronics  Command 
(CECOM),  Fort  Monmouth,  New  Jersey. 
The  .Army  also  proposes  to  take  a 
discretionary  action:  the  relocation  of 
U.S.  Army  Audit  Agency  (AAA) 
functions  from  St.  Louis,  Missouri,  to 
Fort  Monmouth,  New  Jersey,  to  support 
the  realigning  ATCOM  missions. 

The  Environmental  Assessment  (EA) 
evaluates  the  environmental  impacts 
associated  with  the  transfer  of 
approximately  178  military  and  civilian 
positions  from  St.  Louis,  Missouri,  to 
Fort  Monmouth,  New  Jersey.  The 
relocation  of  the  communications- 
electronics  materiel  management 
function  from  ATCOM  to  CECOM 
involves  the  transfer  of  8  military 
positions  and  167  civilian  positions. 
The  relocation  of  the  ATCOM  function 
involves  the  renovation  of  building  206 
on  the  Main  Post.  The  renovation 
project  will  principally  involve  gutting 
interior  walls;  replacing  heating, 
ventilation,  and  air-conditioning 
systems;  and  increasing  electrical 
system  capacity.  The  relocation  of 
approximately  3  AAA  civilian  positions 
to  Fort  Monmouth  is  required  to 
maintain  adequate  audit  capabilities 
associated  with  the  communications- 
electronics  materiel  management 
function.  The  AAA  personnel  will 
relocate  into  AAA's  existing  CECOM 
field  office,  located  in  Building  418,  at 
Fort  Monmouth,  New  Jersey. 

The  EA  examines  potential  impacts  of 
the  proposed  action  and  alternatives  on 
13  resource  areas  and  areas  of 
environmental  concern;  land  use,  air 
quality,  noise,  water  resources,  geology, 
infrastructure,  training  areas,  hazardous 
and  toxic  materials,  biological  resources 
and  ecosystems,  cultural  resources,  the 


sociological  environment,  economic 
development  and  quality  of  life. 

Based  on  the  analysis  found  in  the 
EA,  which  is  hereby  incorporated  in  this 
Finding  of  No  Significant  Impact,  it  has 
been  determined  that  the 
implementation  of  these  relocations  to 
Fort  Monmouth  would  have  no 
significant  or  omiulatively  significant 
impacts  on  the  quality  of  the  natural  or 
human  environment.  Because  no 
significant  environmental  impacts 
would  result  bom  implementation  of 
the  proposed  action,  an  Environmental 
Impact  Statement  is  not  required  and 
will  not  be  prepared. 
DATES:  Inquiries  and  comments  will  be 
accepted  for  15  days  after  publication  of 
this  Notice  of  Availability  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  can  be 
obtained  by  contacting  Dr.  Neil 
Robinson  at  the  U.S.  Army  Corps  of 
Engineers,  Mobile  District,  ATTN: 
CESAM-PD-E.  P.O.  Box  2288,  Mobile, 
Alabama  36628-0001  or  by  telephone  at 
(334) 690-3018. 
Richard  £.  Newsome, 
Assistant  for  Environmental  Restoration. 
[PR  Doc.  96-21563  Filed  8-22-96;  8:45  am] 

MLUNO  COOC  3710-Oe-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  to  Add  a 
System  of  Records 

AGENCY:  Defense  Logistics  Agency, 
DOD. 

ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  a  system  of  records  to 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  September  23, 
1996,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency.  DASC-RP,  Alexandria.  VA 
22304-^100. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 


The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  a.mended.  was 
submitted  on  August  8.  1996,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  Hou.se  of 
Representatives,  the  Committee  on 
Governmental  .Affairs  of  the  Senate,  and 
tile  Office  uf  Management  and  Budget 
(0MB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  0MB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  February  8,  1996 
(February  20,  1996,  61  FR  6427). 

Dated:  August  19, 1996. 


Patricia  L.  Toppings. 

Alternate  OSU  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S200.60  DD 

SVSTEM  NAMC: 

Chaplain  Care  and  Counseling 
Records. 

SYSTEM  location: 

Office  of  the  Command  Chaplain, 
Defense  Logistics  Agency,  ATTN: 
DDAC,  8725  John  J.  Kingman  Road. 
Suite  2533,  Fort  Belvoir,  VA  22060-  ' 
6221. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SVSTEM. 

Individuals  who  have  received 
spiritual  counseling,  guidance,  or 
ministration  from  the  DLA  Command 
Chaplain;  individuals  who  have 
participated  in  Chaplain  sponsored 
activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  the  individual's 
name,  home  address  and  telephone 
number,  Social  Security  Number, 
rehgion,  and  details  for  which  the 
individual  sought  counseling  or 
assistance. 

AUTHORn-V  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3U2lbJllJ  iDeiegatioa  ot 
authority);  10  U.S.C.  136,  Assistant 
Secretaries  of  Defense;  10  U.S.C.  3547, 
Duties:  Chaplains,  assistance  required  of 
commanding  officers;  10  U.S.C.  5142 
Chaplain  Corps  and  Chief  of  Chaplains; 
10  U.S.C.  8067(h),  Designation:  officers 
to  perform  certain  professional 
functions  (chaplains);  and  E.O.  9397 
(SSN). 

PUflPOSE(S): 

To  document  spiritual  counseling  or 
assistance  provided  to  individuals.  The 
records  will  be  used  in  the  course  of 
scheduling  counseling  sessions, 
conducting  and  evaluating  training,  and 
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recording  participation  in  spiritual 
activities. 

ROurmE  USES  of  records  maintained  in  the 

SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
553a(b)  of  the  Privacy  Act.  these  records 
and  information  contained  therein  may 
specifically  be  disclosed  outside  DoD  as 
a  routine  use  pursuant  to  5  U.S.C. 
55a(b)(3)  as  follows; 

The  Blanlcet  Routine  Uses'  set  forth  at 
the  beginning  DLA's  compilation  of 
systems  of  records  notices  do  not  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEVABIUTV; 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  stored  in  locked  cabinets 
or  rooms  and  are  controlled  by 
personnel  screening  and  computer 
so  ft  wf  are. 

RETENTION  AND  DISPOSAL: 

Information  is  retained  in  the  system 
until  superseded  or  no  longer  needed. 

SYSTEM  UANAGER(S)  AND  ADDRESS: 

Office  of  the  Command  Chaplain, 
Defense  Logistics  Agency,  ATTN; 
DDAC,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  HQ  DLA-CAAV,  8725  John 
J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer.  HQ  DLA-CAAV,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

Iniormaiion  is  pro\'ided  by  the  record 
subject  or  subject's  family  members. 

EXEMPDONS  CLAIMED  FOR  THE  SYSTSyi: 

None. 
|FR  Doc  96-21550  Filed  8-22-96;  8:45  am) 

BILUNG  CODE  MOO-04-F 


Department  of  the  Navy 

Amended  Notice  of  Intent  To  Prepare 
an  Environmental  Impact  Statement 
and  Public  Scoping  Meeting  Notice  tor 
Realignment  of  F'A-18  Aircraft  and 
Operational  Functions  From  Naval  Air 
Station.  Cecil  Field,  FL 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  announced 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
potential  environmental  consequences 
of  the  realignment  of  F/A-18  aircraft 
and  their  associated  personnel  to  Naval 
Air  Station  (NAS)  Oceana,  Virginia 
Beach,  Virginia  on  November  16,  1995. 

In  accordance  with  the  1993  mandates 
of  the  Defense  Base  Closure  and 
Realignment  Commission  (BRAC  93), 
the  Navy  will  close  NAS  Cecil  Field, 
Florida,  and  realign  its  F/A-18  and  S- 
3  aircraft,  personnel,  and  other  ancillary 
activities.  The  1995  Defense  Base 
Closure  and  Realignment  Commission 
(BRAC  95)  changed  the  receiving  sites 
for  NAS  Cecil  Field  assets  to  "other 
naval  air  stations,  primarily  NAS 
Oceana,  Virginia;  MCAS  Beaufort,  South 
Carolina;  NAS  Jacksonville,  Florida;  and 
NAS  Atlanta,  Georgia;  or  other  Navy  or 
Marine  Corps  Air  Stations  with  the 
necessary  capacity  and  support 
infrastructure."  This  change  was  made 
to  support  the  Navy's  operational 
mission  by  maximizing  the  use  of 
existing  infrastructure  and  capacity, 
eliminating  the  need  for  substantial  new 
construction  to  support  the  realignment, 
and  maintaining  operational  flexibility 
for  deployment. 

The  Navy's  November  16, 1995  notice 
of  intent  indicated  that  for  BRAC  95, 
two  F/A-18  reserve  squadrons  are 
proposed  to  be  transferred  to  NAS 
Atlanta  for  integration  with  Naval 
Reserve  Forces  and  would  be  the  subject 
of  separate  NEPA  documentation.  This 
action  has  not  been  revised  by  this 
amended  notice  of  intent.  The  Navy's 
previous  notice  of  intent  also  stated  that 
two  F/A-18  operational  squadrons 
would  be  transferred  to  MCAS  Beaufort 
and  be  addressed  in  a  separate  NEPA 


enviroiunental  assessment.  The 
remainder  of  the  F/A-18  assets  (9 
operational  squadrons  and  the  Fleet 
Replacement  Squadron  [FRS]),  were  to 
be  transferred  to  NAS  Oceana  and  be  the 
subject  of  an  EIS. 

In  recognition  of  non-specific 
language  contained  within  the  mandates 
of  BRAC  95,  the  Navy  has  conducted 
preliminary  planning  analysis  to 
determine  a  range  of  reasonable 
alternatives  for  the  basing  of  F/A-18 
operational  aircraft.  This  included 
identifying  east  coast  air  stations  with 
necessary  capacity,  compatible  missions 
and  appropriate  faciUties  to  support  F/ 
A-18  operations. 

The  Navy's  preliminary  analysis 
indicated  that  the  following  stations 
have  compatible  missions,  necessary     . 
capacity,  and  could  support  F/A-18 
aircraft:  NAS  Oceana,  Virginia  Beach, 
VA;  MCAS  Cherry  Point,  Havelock,  NC; 
and  MCAS  Beaufort,  SC.  Based  on  this 
preliminary  analysis,  the  Navy  is  in  the 
process  of  developing  F/A-18 
alternative  realignment  scenarios  for 
inclusion  in  the  EIS. 

No  preferred  alternative  for  the 
realignment  has  been  identified  by  the 
Navy.  Because  several  reasonable 
alternatives  may  be  identified  for  the 
realignment  of  F/A-18  operational 
aircraft,  the  Navy  now  plans  to  prepare 
one  EIS  addressing  the  transfer  of  all  1 1 
operational  squadrons  and  the  FRS  from 
NAS  Cecil  Field. 

This  move  includes  approximately 
200  aircraft,  5000  military  p>ersonnel, 
and  200  civilians.  In  order  to 
accommodate  this  realignment, 
depending  on  the  alternative,  new/ 
existing  facilities  will  be  constructed  or 
modified  at  NAS  Oceana,  MCAS  Cherry 
Point,  and/or  MCAS  Beaufort.  In 
addition,  this  realignment  will  result  in 
a  greater  level  of  aircraft  operations  at 
each  of  the  respective  stations  and  their 
associated  training  ranges,  depending 
on  the  alternative  selected. 

The  Navy  intends  to  analyze  the 
potential  impacts  of  each  alternative  on 
the  natural  enviroimient,  including  but 
not  limited  to  air  quality,  plant  and 
animal  habitats,  and  water  resources, 
such  as  streams  and  wetlands.  It  will 
also  evaluate  potential  effects  to  the 
built  environment,  including  land  use 
patterns,  cultural  resources, 
transportation,  housing,  community 
services,  and  the  regional  economy. 
Further,  the  Navy  will  be  preparing 
analyses  of  the  projected  operations  of 
the  incoming  F/A-18  aircraft  on  the 
existing  airspace  range  structure  in 
Virginia,  North  Carolina,  and  South 
Carolina  and  on  aircraft  noise  exposure 
levels  in  and  around  NAS  Oceana, 
MCAS  Cherry  Point  and  MCAS 
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Beaufort,  associated  outlying  landing 
fields,  and  training  areas. 
ADDRESSES:  The  Navy  has  initiated  a 
scoping  process  for  the  purpose  of 
determining  the  scope  of  significant 
issues  to  be  addressed  in  the  EIS  related 
to  the  proposed  action.  The  Navy  will 
hold  two  additional  Public  Scoping 
Meetings  on  the  following  dates: 
September  10,  1996,  beginning  at  7:00 
p  m  at  Havelock  City  Hall,  Council 
Chambers,  1  Hatteras  Avenue  (at  Route 
70),  Havelock.  NC;  and  on  September 
1 1 ,  1996,  beginning  at  7:00  p.m.  at  the 
Technical  College  of  the  Low  Country, 
Learning  Resoinxe  Center,  Main 
Auditorium,  Building  12,  921  Ribaut 
Road,  Beaufort,  SC. 

In  order  to  ensure  adequate  time  for 
those  wishing  to  make  public  comments 
at  the  meetings,  speakers  will  be  limited 
to  five  minutes.  Agencies  and  the  public 
are  also  invited  and  encouraged  to 
provide  written  comments  on  the  scope 
of  the  EIS.  Please  mail  written 
comments  no  later  than  October  5, 1996 
to:  Commander.  Atlantic  Division, 
Naval  Facihties  Engineering  Command, 
1510  Gilbert  Street,  Norfolk,  Virginia 
23511.  Attn:  Code  2032DC  (Mr.  Dan 
Cecchini),  telephone  (757)  322-4891, 
fax:  (757)  322-4859. 
D.  E.  Koenig, 

LCDH.JAGC.  USN.  Federal  Register  Uaison 
Officer 

(PR  Doc.  96-21551  Filed  &-22-96;  8:45  am] 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommendation  96-1] 

In-Tank  Precipitation  System  at  the 
Savannah  River  Site 

AGENCY:  Defense  Nuclear  Facilities 

>idtetv  Board. 

ACTION:  Notice;  recommendation. 

summary:  The  Defense  Nuclear 
Facihties  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  the  In-Tank  Precipitation 
System  at  the  Savannah  River  Site.  The 
Board  requests  public  comments  on  this 
recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  September 
23.  1996. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue.  NW,  Suite  700,  Washington, 
DC  20004-2901. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Andrew  L.      ' 
Thibadeau  at  the  address  above  or 
telephone  (202)  208-6400. 

Dated:  August  19. 1996. 
John  T.  Conway,  ' 

Chairman. 
August  14, 1996. 

The  £)efense  Nuclear  Facilities  Safety 
Board  (Board)  has  devoted  substantial 
attention  to  the  planned  use  of  the  In- 
Tank  Precipitation  (FTP)  System  at  the 
Savannah  River  Site,  because  of  its 
importance  to  removal  of  high-level 
radioactive  waste  from  storage  tanks  at 
that  Site,  and  because  certain  unique 
hazards  are  associated  with  the  FTP 
process. 

The  hazards  are  a  consequence  of  the 
volatile  and  flammable  organic 
compound  benzene  that  is  released 
during  the  process  in  amounts  that  must 
not  exceed  safe  limits.  The  benzene  is 
generated  through  decomposition  of 
tetraphenylborate  (TPB)  compounds. 
These  compounds  are  added  in  the 
process  with  the  objective  to  precipitate 
and  remove  radioactive  cesium  from 
solution  in  the  waste  water  destined  for 
the  saltstone  process.  The  concentrated 
slurry  containing  the  precipitated 
cesium  constitutes  a  much  smaller 
volume  than  the  original  waste,  and  its 
feed  to  the  vitrification  process  leads  to 
production  of  a  correspondingly  smaller 
amount  of  glass  ultimately  to  be 
disposed  of  in  a  repository. 

The  proposed  treatment  process  calls 
for  addition  of  a  quantity  of  TPB  in 
excess  of  that  theoretically  required  to 
precipitate  the  cesium  as  cesiimi  TPB. 
That  excess  is  required  partly  because 
the  significant  amount  of  potassium 
present  is  also  precipitated  as  potassium 
TPB,  and  partly  because  an  excess  of 
TPB  in  solution  ensures  more  effective 
scrubbing  of  the  radioactive  cesium 
through  precipitation.  However,  the 
benefit  of  effective  scrubbing  is 
accompanied  by  the  generation  of  the 
benzene,  which  presents  hazards  of  a 
different  sort,  and  which  also  requires 
safety  controls. 

Westinghouse  Savannah  River 
Company  is  the  Department  of  Energy 
contractor  in  charge  of  ITP.  The 
Westinghouse  staff  at  the  Savannah 
River  Site  beUeved  until  recently  that 
the  principal  cause  of  decomposition  of 
TPB  and  generation  of  benzene  is 
exposiu«  of  the  TPB  to  the  high  level  of 
radiation  in  the  waste.  That  belief  was 
based  on  results  of  full-scale  tests 
conducted  in  1983  that  may  have  been 
misinterpreted,  and  on  a  decade  of 
subsequent  bench-scale  tests  using  non- 
radioactive stimulants  (almost 


exclusively)  rather  than  actual  waste. 
The  first  large-scale  operations  with 
actual  waste  since  1983  were  conducted 
recently  in  Tank  48,  and  they  showed 
that  the  generation  aind  release  of 
benzene  did  not  follow  predictions.  The 
generation  of  benzene  in  the  waste 
under  treatment  in  Tank  48  was 
unexpectedly  rapid.  A  surprisingly  large 
amount  of  the  benzene  remained 
captured  in  the  waste,  and  that  benzene 
was  released  through  action  of  mixing 
pumps  in  the  tank. 

The  current  view  of  the  contractor 
staff  is  that  benzene  is  produced 
principally  through  catalytic 
decomposition  of  TPB  ions  in  solution. 
They  believe  the  catalysts  are 
potentially  both  soluble  and  insoluble 
species,  one  of  which  is  soluble  copper 
known  to  be  present  in  the  waste.  They 
also  believe  that  the  cesium  TPB 
precipitate  and  the  potassium  TPB 
precipitate  are  relatively  immune  to 
catalytic  decomposition.  The  contractor 
proposes  to  conduct  two  Process 
Verification  Tests  (PVT),  PVT-1  and 
PVT-2,  to  further  establish  the  vahdity 
of  these  views  and  to  demonstrate  the 
accuracy  of  the  model  it  has  developed 
to  predict  the  rate  at  which  the  captured 
benzene  is  released  from  solution.  PVT- 
1  would  be  performed  on  the 
homogenized  nuclear  waste  not  in  Tank 
48,  which  has  already  been  treated  with 
TPB  that  subsequently  has  partly 
decomposed  with  the  result  that  some 
cesium  has  returned  to  solution. 
Additional  TPB  would  be  added  to  this 
material  to  reprecipitate  that  cesium. 
The  amoimt  of  TPB  to  be  added  would 
be  strictly  limited  to  a  small  amoimt  as    ' 
needed  to  reduce  the  concentration  of 
cesium  remaining  in  solution  to  a  low 
radiation  level  acceptable  for  processing 
as  low  level  waste  in  the  saltstone 
process,  and  a  large  part  of  that  solution 
would  be  sent  to  saltstone.  The 
subsequent  proposed  experiment,  PVT- 
2,  will  involve  adding  to  the  slurry 
remaining  in  Tank  48  a  large  amount  of 
additional  untreated  waste  and  a 
substantial  quantity  of  TPB  as  needed  to 
precipitate  the  cesium  in  this  new 
waste. 

The  Board  has  been  informed  that  the 
primary  safety  precaution  for  the 
proposed  cesium  removal  activities  is  to 
maintain  an  inert  atmosphere  in  the 
headspace  of  Tank  48.  This  is  to  be  done 
through  establishing  a  sufficient  flow  of 
nitrogen  to  the  tank.  Two  nitrogen  feed 
systems  are  available,  a  normal  system 
and  a  supplemental  emergency  system. 
The  nitrogen  systems  are  present  to 
keep  the  concentration  of  oxygen  below 
the  level  that  would  support 
combustion  of  the  benzene. 
Westinghouse  staff  members  have 
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pointed  out  that  these  redundant 
inerting  systems  provided  a  sufficient 
safety  factor  for  control  of  oxygen 
concentration  in  the  headspace.  They 
have  further  stated  that  the  rate  of 
buildup  of  oxygen  concentration  from 
air  ingress  into  the  tank  headspace,  if 
both  inerting  systems  are 
simultaneously  inoperable,  would  be 
slow  enough  to  allow  reestablishment  of 
nitrogen  flow  before  the  bulk  vapor  in 
Tank  48  reaches  the  minimum  oxygen 
concentration  that  could  support 
combustion  of  benzene. 

Operations  since  December  1995 
indicate  that  for  the  current  batch  of 
waste,  mixing  piunp  operation  increases 
the  benzene  release  rate  from  the  waste 
and  that  turning  off  the  pumps 
essentially  stops  the  release.  The  Board 
has  been  informed  of  the  consequent 
belief  that  the  actual  rate  of  benzene 
release  into  the  tank's  headspace  and  its 
subsequent  removal  can  be  controlled 
through  managing  the  action  of  the 
mixing  pumps.  This  stratagem  is  to  be 
followed  in  the  tests  as  a  means  of 
maintaining  the  concentration  of 
benzene  in  the  headspace  at  a  low 
enough  level  to  prevent  it  from 
becoming  flammable  even  if  the  oxygen 
concentration  were  to  increase  to  an 
undesired  level. 

Westinghouse  representatives  also 
plan  to  impose  a  temperature  limit  for 
PVT-1  which  is  expected  to  prevent 
decomposition  of  TPB  or  to  reduce  its 
rate.  Finally,  they  state  that  for  PVT-1 
the  addition  of  TPB  will  be  limited  to 
200  gallons  of  fresh  0.5  Molar  sodium 
TPB  solution,  and  that  any  subsequent 
additions  during  this  experiment  would 
be  subject  to  review  and  approval  by  the 
Etepartment  of  Energy.  Westinghouse 
believes  that  this,  in  turn,  would  limit 
the  maximiun  amount  of  additional 
benzene  tHet  could  be  produced.  In 
effect,  the  amount  of  TPB  added  will  be 
treated  as  an  Operating  Limit. 

The  Department  and  its  contractor 
have  brought  substantial  expertise  to 
bear  on  understanding  the  science  of  the 
FTP  process  and  the  phenomena 
attending  it.  However,  the  Board  is 
concerned  that  some  important 
questions  remain  unanswered.  First,  the 
physical  basis  for  holdup  of  large 
amounts  of  benzene  in  the  waste  and  its 
removal  through  mixing  pump 
operation  is  not  yet  well  understood. 
Therefore,  confidence  in  the  ability  to 
control  its  release  is  not  as  high  as 
desired. 

The  Board  is  also  concerned  with  the 
results  of  a  recent  laboratory-scale 
experiment  using  Tank  48  solution  and 
TPB  additive.  The  results  from  this 
experiment  indicate  that  the  amount  of 
TPB  which  decomposed  exceeded  that 


amount  which  had  been  added  during 
the  experiment,  suggesting  that  the 
cesiiun  and  potassium  TPB  precipitates 
had  also  partially  decomposed, 
presumably  through  catalytic  attack.  If 
the  cesium  and  potassium  TPB 
precipitates  were  subject  to  rapid  and 
extensive  attack  by  a  catalyst,  an 
enormous  amount  of  benzene  could  be 
generated,  and  the  rate  of  release  could 
be  rapid  enough  to  overwhelm  the 
removal  capability  of  the  purging 
system  for  Tank  48. 

The  Board  concurs  with  the  view  that 
FTP  is  of  high  value  for  subsequent 
vitrification  of  the  nuclear  waste  in  the 
tanks  at  the  Savannah  River  Site,  and 
that  further  testing  is  necessary  to  gain 
a  better  understanding  of  the  science  of 
the  process  to  assure  safety  during  and 
after  precipitation  of  the  cesium.  The 
Board  believes  that  if  it  were  conducted 
according  to  the  limitations  stated 
above,  PVT-1  can  be  run  safely  and  can 
help  in  leading  to  an  improved 
understanding  of  the  science  and  the 
mechanisms  involved  in  the  ITP 
process. 

The  present  plan  for  conduct  of  PVT- 
2  involves  new  and  untested  nuclear 
waste  and  a  much  larger  addition  of 
TPB.  Furthermore,  the  liquid  in  Tank 
49,  which  contains  TPB  from  the 
previously  mentioned  1983 
demonstration  test,  is  to  be  used  as  the 
source  of  a  significant  part  of  the  TPB 
to  be  added  to  Tank  48  during  PVT-2. 
The  Board  understands  that  Tank  49 
was  also  the  source  of  TPB  used  in  the 
one  experiment  which  led  to  an 
apparent  decomposition  of  precipitated 
cesium  and  potassium  TPB.  One  very 
probable  interpretation  of  that  anomaly 
is  that  the  material  in  Tank  49  contains 
an  unknown  catalyst  which  can  attack 
the  precipitated  material  and  might  also 
increase  the  rate  of  release  of  benzene 
by  an  amount  that  is  unpredictable  at 
present.  Furthermore,  waste  from  tanks 
not  yet  tested  could  contain  unknown 
constituents  that  could  also  adversely 
affect  the  rate  of  production  and  release 
of  benzene. 

The  Board  believes  that  the 
uncertainty  in  understanding  of  the 
science  of  FTP  would  make  it  imprudent 
to  proceed  ftt)m  PVT-1  to  PVT-2 
without  substantial  improvement  in  the 
level  of  understanding.  Some  such 
improvement  may  follow  interpretation 
of  the  results  of  P'VT-1.  Better 
understanding  of  the  anomalous 
experiment  suggesting  decomposition  of 
TPB  precipitates  is  also  required. 

Therefore,  the  Board  makes  the 
following  recommendations: 

1.  Conduct  of  the  planned  test  PVT-2 
should  not  proceed  without  unproved 


understanding  of  the  mechanisms  of 
formation  of  the  l)enzene  that  it  will  generate, 
and  the  amount  and  rate  of  release  that  may 
be  encountered  for  that  benzene. 

2.  The  additional  investigative  effort 
should  include  further  work  to  (a)  uncover 
the  reason  for  the  apparent  decomposition  of 
precipitated  TPB  in  the  anomalous 
exp>eriment,  (b)  identify  the  important 
catalysts  that  will  be  encountered  in  the 
course  of  FTP.  and  develop  quantitative 
understanding  of  the  action  of  these  catalysts, 
(c)  establish,  convincingly,  the  chemical  and 
physical  mechanisms  that  determine  how 
and  to  what  extent  benzene  is  retained  in  the 
waste  slurry,  why  it  is  released  during 
mixing  pump  operation,  and  any  additional 
mechanisms  that  might  lead  to  rapid  release 
of  benzene,  and  (d)  affirm  the  adequacy  of 
existing  safety  measures  or  devise  such 
additions  as  may  be  needed. 
John  T.  Conway, 
Qiainnan. 

Appendix — Transmittal  letter  to  Secretary  of 
Energy 

DEFENSE  NUCLEAR  FAdLITIES  SAFETY 
BOARD 

625  Indiana  Avenue.  NW.  Suite  700. 
Washington.  DC.  20004  (202)  20»-6400 

August  14, 1996 

The  Honorable  Hazel  R.  O'Leary, 
Secretary  of  Energy.  1000  Independence 
Avenue,  SW.  Washington,  DC  20585- 
1000 

Dear  Secretary  O'Leary:  On  August  14. 
1996,  the  Defense  Nuclear  Facilities  Safety 
Board  (Board),  in  accordance  with  42  U.S.C. 
2286a(a](5),  unanimously  approved 
Recommendation  96-1  which  is  enclosed  for 
your  consideration.  Recommendation  96-1 
deals  with  the  In-Tank  Precipitation  System 
at  the  Savannah  River  Site. 

42  U.S.C.  2286d(a)  requires  the  Board,  after 
receipt  by  you.  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy's  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  reconunendation  does  not 
include  information  restricted  by  the 
Department  of  Energy  under  the  Atomic 
Energy  Act  of  1954,  42  U.S.C.  2161-68.  as 
amended,  please  arrange  to  have  this 
recommendation  promptly  placed  on  file  in 
your  regional  public  reading  rooms. 

The  Board  will  continue  to  review  these 
preparations  for  routine  activity  in  the  In- 
Tank  Precipitation  System  and  wfll  seek  to 
ensure  that  Board  actions  do  not  delay  this 
important  program  any  more  than  may  be 
needed  for  assurance  of  safety.  Should  the 
Secretary  accept  the  recommendations,  the 
Board  is  prepared  to  allocate  priority 
resources  in  the  form  of  Board  members  and 
staff  to  join  in  expedited  development  of  a 
mutually  acceptable  Implementation  Plan. 

The  Board  will  publish  this 
recommendation  in  the  Federal  Register. 

Sincerely, 
John  T.  Conway, 
Chairman. 
Enclosure 
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c:  Mr.  Mark  B.  Whitaker,  jr. 

(FR  Doc.  96-21484  Filed  8-22-96;  8:45  am) 

BILLING  COO£  3870-0' -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP92-237-0271 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Refund  Report 

August  19,  1996. 

Take  notice  that  on  August  7, 1996, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  a  refund  report 
required  by  Article  1,  Paragraph  1.5,  of 
the  general  rate  case  settlement  in  the 
referenced  proceeding. 

.Ma  bama- Tennessee  states  that  it 
previously  filed  to  eliminate  a 
volumetric  charge  of  $0.0027  per 
dekatherm  from  its  rates  and  that 
although  it  has  issued  refunds 
attributable  to  the  elimination  of  the 
surcharge,  it  inadvertently  failed  to  file 
the  subject  report.  Alabama-Tennessee 
states  that  the  subject  report  is  intended 
to  meet  its  obhgation  in  that  regard. 

Alabama-Tennessee  requests  that  the 
Commission  grant  any  waivers 
necessary  to  permit  review  of  the  report 
and  states  that  a  copy  of  the  report  has 
been  served  on  all  parties  named  on  the 
official  service  hst  in  this  proceeding. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  on  or  before 
August  26, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  service  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwoad  .\  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-21499  Filed  8-22-96;  8:45  am) 

aiLUNG  CODE  6717-41-M 

Pocket  No.  RP96-298-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

August  19, 1996. 

Take  notice  that  on  August  15,  1996, 
Columbia  Gas  Transmission  Corporation 


(Columbia)  tendered  for  filing  with  the 
Commission  documentation  in 
compliance  with  the  Commission's 
order  dated  July  31,  1996,  in  Docket  No. 
RP96-298-000.  (76  FERC  1  61,102 
(1996)) 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  affected  state  commissions 
and  interruptible  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordiuice  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  96-21497  Filed  8-22-96;  8:45  am) 
BILLING  CODE  STIT-OI-M 

[Docket  No.  RP9e-341-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  19, 1996. 

Take  notice  that  on  August  15,  1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  October  1, 1996: 

Fourth  Revised  Sheet  No.  1 
Third  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  701 
Original  Sheet  No.  715 
Original  Sheet  No.  716 
Original  Sheet  No.  717 
Original  Sheet  No.  718 
Original  Sheet  No.  719 
Original  Sheet  No.  720 
Original  Sheet  No.  721 
Second  Revised  Sheet  No.  805 
Second  Revised  Sheet  No.  806 
Second  Revised  Sheet  No.  807 
Second  Revised  Sheet  No.  808 
Third  Revised  Sheet  No.  1801 
Second  Revised  Sheet  No.  1806 
Second  Revised  Sheet  No.  1808 
First  Revised  Sheet  No.  4804 
Original  Sheet  No.  4805 
Original  Sheet  No.  4806 
Original  Sheet  No.  4807 

Koch  states  this  filing  is  submitted  as 
an  application  pursuant  to  Section  4  of 
the  Natural  Gas  Act,  15  U.S.C.  717c 


(1988).  and  Part  154  of  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission 
("Commission"). 

Koch  states  that  it  files  the  above  tariff 
sheets  to  implement  a  paper  pooling 
service  under  Rate  Schedule  PS.  Koch 
states  that  this  service  complies  with  the 
Commission's  June  13,  1996,  Order  in 
Docket  No.  CP94-324. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protest  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  96-21498  Filed  8-22-96;  8:45  am] 
BILUNO  CODE  tJU-Ot-U 

[Docket  No  RP96-340-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

August  19,  1996. 

Take  notice  that  on  August  14,  1996, 
Questar  Pipehne  Company,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
September  14,  1996: 

Original  Sheet  Nos.  52A,  and  56A 
First  Revised  Sheet  Nos.  48,  55  and  73A 
Second  Revised  Sheet  Nos.  49,  53,  54,  56  and 

73 
Third  Revised  Sheet  Nos.  46,  52  and  68 
Fourth  Revised  Sheet  No.  51 

Questar  states  that  these  tariff  sheets 
revise  its  tariff  by  modifying  provisions 
that  pertain  to  the  (1)  sale  of  firm 
capacity  and  (2)  information  required  of 
a  shipper  when  requesting  service  on 
Questar's  system. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
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First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  96-21496  Filed  ft-22-96;  8:45  ami 

BUliNG  CODE  8717-01-*! 


[Docket  Nos.  TM94_5-^g-005,  •'MSS-^^S- 
006.  and  RP96-256-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Retund  Report 

August  19, 1996. 

.    Take  notice  that  on  August  15, 1996, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission,  its  Refund 
Report  made  in  compliance  with  the 
Commission's  Order  issued  June  27, 
1996  in  Docket  Nos.  TM94-5-49-004, 
TM95-4-4 9-005,  and  RP96-256-O00. 

Williston  Basin  states  that  on  July  12 
and  July  26, 1996.  respectively,  refunds 
were  sent  to  applicable  Rate  Schedule 
IT-1  shippers  associated  with  the  final 
reconciliation  of  the  gas  supply 
realignment  (GSR)  amortization  account 
as  of  September  30, 1995,  and  for  the 
continued  collection  of  GSR  surcharges 
for  the  period  October  1, 1995  through 
June  30, 1996.  These  refunds  included 
interest  through  July  12  and  July  26, 
1996,  as  applicable,  in  accordance  with 
Section  154.501  of  the  Commission's 
Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  protests 
must  be  filed  on  or  before  August  26, 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretory: 

[FR  Doc.  96-21495  Filed  8-22-96;  8:45  ami 

BILUNG  CODE  C717-01-M 


[DocKetNc  ER8&-40->-<)2~  et  al.J 

Citizens  Power  &  Lignr  Corporation,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  16,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Citizens  Power  &  Light  Ciirjxirdtu  n 
Dpstec  Power  Services  Inc.   PanF  nergy 
Power  Services.  Inc.,  Aquila  Power 
Corrioratroii.  Stalwart  Power  (oinpanv, 
Cogenlrix  Energy  Power  Markeung. 
Inc.,  EI  Paso  Merchant  5>er\'ices  Group 

(Docket  Nos.  ER89-401-027;  ER94-1612- 
008;  ER95-7-010;  ER95-216-011;  ER95- 
1334-003;  ER95-1739-O03;  ER96-118-004] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  30, 1996,  Citizens  Power  & 
Light  Corporation  filed  certain 
information  as  required  by  the 
Commission's  August  8, 1989,  order  in 
Docket  No.  ER89-^0 1-000. 

On  July  30,  1996,  Destec  Power 
Services  Inc.  filed  certain  information  as 
required  by  the  Commission's  January 
20, 1995,  order  in  Docket  No.  ER94- 
1612-000. 

On  July  30, 1996,  PanEnergy  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  16, 1994,  order  in  Docket  No. 
ER95-7-000. 

On  July  30, 1996,  Aquila  Power 
Corporation  filed  certain  information  as 
required  by  the  Commission's  January 
13, 1995,  order  in  Docket  No.  ER95- 
216-000. 

On  July  29, 1996,  Stalwart  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  August 
18,  1995,  order  in  Docket  No.  ER95- 
1334-000. 

On  July  29, 1996,  Cogentrix  Energy 
Power  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  October  13. 1995,  order 
in  Docket  No.  ER95-1739-000. 

On  July  30. 1996,  El  Paso  Merchant 
Services  Group  filed  certain  information 
as  required  by  the  Commission's 
November  28,  1995,  order  in  Docket  No. 
ER96-1 18-000. 


2.  GPU  Service  Corporation 

(Docket  No.  ER96-21 27-000] 

Take  notice  tht.t  on  Autjus;  9.  1996, 
GPU  Service  Corporation  on  behalf  of 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  filed  an 
amendment  to  their  filing  submitted  in 
the  above-referenced  docket. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company 

(Docket  Nos.  ER96-2 159-000;  ER96-2289- 
000:  ER96-2  300-000;  ER96-2301-000;  and 
ER96-2 500-000) 

Take  notice  that  on  August  12,  1996, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  amendment  to  the 
above  dockets  revising  the  calculations 
of  the  fixed  charge  factor  and  revising 
the  ceiling  rates  contained  in  APS-FERC 
Electric  Tariff,  Original  Volume  No.  1 
and  the  Electric  Power  Service 
Agreement  between  APS  and  the 
Colorado  River  Commission  of  Nevada. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

(Docket  No.  ER96-2 3 34-000] 

Take  notice  that  on  August  2, 1996, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinois  Power  Company 

(Docket  No.  ER96-2344-OO0] 

Take  notice  that  on  August  13, 1996, 
Illinois  Power  Company  (Illinois  Power) 
tendered  for  filing  an  amended 
transmission  agreement  pursuant  to  its 
open  access  transmission  tariff.  The 
agreement  is  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Comment  date:  August  30, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-2483-0001 

Take  notice  that  on  July  22, 1996, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  a  Non-Firm 
Transmission  Agreement  between 
Louisville  Gas  and  Electric  Company 
and  Calpine  Power  Services  Company 
under  LG&E's  Rate  TS. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Northeru  States  Power  Company 

(MN) 

(Docket  No  EF96-2531-O001 

Take  notice  that  on  Augiist  7. 1996, 
Northern  States  Power  Company  fMN) 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Washington  Water  Power  Company 

[Ikx  net  Nos  ER9f>-2561-000  and  ER96- 

Take  notice  that  on  August  12,  1996, 
Washington  Water  Power  Company 
(WWP)  tendered  for  filing  an  amended 
filing  under  FERC  Electric  Tariff 
Volume  No.  4  in  Docket  No.  ER96- 
2561-000  for  Pacific  Northwest 
Generating  Cooperative  and  Docket  No. 
ER96-2632  for  Ciatskanie  People's 
L-tilitv  Distnct. 

Comment  date:  August  30,  1996,  in 
accordance  with  Standeird  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services.  Inc. 

(Docket  .No.  ER96-256S-0001 

Take  notice  that  on  August  12, 1996, 
Entergy  .Services.  Inc.  (Entergy 
Services),  on  behalf  of  Energy  Gulf 
States.  Inc..  tendered  for  filing  an 
amendment  to  its  July  30.  1996.  filing  of 
its  revised  Rate  Schedule  WP-SRG&T  to 
the  .Agreement  for  Special  Requirements 
Wholesale  Electnc  Service  between  Sam 
Rayburn  G&T  Electric  Cooperative,  Inc. 
and  Entergy  Gulf  States,  Inc.  (FERC  Rate 
Schedule  162). 

Comment  date:  .August  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Illinois  Power  Company 

(Docket  No  ER 96- 2 609-000) 

Take  notice  that  on  August  2, 1996, 
lUinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  fiUng  firm 
and  non-firm  transmission  agreements 
under  which  Wisconsin  Power  &  Light 
wtH  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Fonn 
of  Service  .Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effec-tive  date  of  July  23.  1996. 

Comment  date:  Aug\ist  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company  ' 

(Docket  No.  ER96-2610-0001 

Take  notice  that  on  August  2,  1996, 
Louisville  Gas  and  Electric  Company 


(LG&E),  tendered  for  filing  a  Non-Firm 
Transmission  Service  Agreement 
between  LG&E  and  Delhi  Energy 
Services,  Inc.  under  LG&E's  Rate  TS — 
Point-to-Point  Transmission  Service. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp 

(Docket  No.  ER96-265  3-000) 

Take  notice  that  on  August  8, 1996, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  §  35.13  of  the 
Commission's  Regulations  revised 
Average  System  Cost  (ASC)  information 
appUcable  in  the  state  of  Oregon. 

PacifiCorp  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  change  to 
become  effective  on  November  22,  1995. 

Copies  of  this  filing  were  supplied  to 
Bonneville  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  August  30,  1996,  in 
accordant^  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 
(Docket  No.  ER9&-2654-0O0] 

Take  notice  that  on  August  8,  1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Interchange  Agreement  with  the  City 
of  Springfield  Illinois  Qty  Water  Light 
and  Power  (City).  The  Agreement  shows 
the  sale  and  purchase  of  various  bulk 
power  services  by  the  parties. 

Wisconsin  Electric  respectfully 
requests  for  waiver  of  the  Commission's 
notice  requirements  to  allow  an 
effective  date  of  September  3, 1996,  in 
order  to  facilitate  transactions  in 
September. 

Copies  of  the  filing  have  been  served 
on  the  Qty,  the  Illinois  Commerce 
Commission,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  August  30,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Public  Service 
Coqioration 

(Docket  No.  ER96-2655-0001 

Take  notice  that  on  August  8,  1996, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  a  letter  agreement 
with  Upper  Peninsula  Power  Company 
under  its  CS-1  Coordination  Sales 
Tariff. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  American  Electric  Power  Service 
Corporation 

(Docket  No,  ER9&-2656-OO01 

Take  notice  that  on  August  8,  1996, 
the  American  Electric  Power  Service 
Corporation  (.AEPSC).  tendered  for  filing 
service  agreements,  executed  by  AEPSC 
and  the  following  Parties,  under  the 
AEP  Companies'  Power  Sales  and/or 
Point-to-Point  Transmission  Service 
Tariffs:  Cleveland  Public  Power.  Coral 
Power,  L.L.C.,  Eastex  Power  Marketing. 
Inc..  Illinova  Power  Marketing.  Inc  . 
Vastar  Power  Marketing,  Inc  .  Western 
Power  Services,  Inc.,  WiUiams  Energy 
Services  Company. 

The  Power  Sales  Tariff  has  been 
designated  as  FERC  Electric  Tariff.  First 
Revised  Volume  No.  2.  effective  October 
1. 1995.  The  Point-to-Point 
Transmission  Tariff  has  been  designated 
.\EPSC  FERC  Electnc  Tariff  Second 
Revised  Volume  No.  1.  effective 
September  7.  1993.  Further,  on  July  9, 
1996,  AEP  filed  a  new  Transmission 
Tariff  in  compliance  with  Commission 
Order  No.  888.  requesting  that,  at  the 
earliest  possible  date,  this  Tariff  be 
designated  to  supersede  the  existing 
Point-to-Point  Transmission  Tariff. 
AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  July  10,  1996. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utifity 
Regulatory  Commissions  of  Indiana. 
Kentucky.  Michigan,  Ohio,  Termessee, 
Virginia  and  West  Virginia. 

Comment  date:  August  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  Company  Services.  Inc. 

[Docket  No.  ER96-2657-000) 

Take  notice  that  on  August  8.  1996, 
Southern  Company  Services.  Inc 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company.  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  service  agreements 
under  Southern  Companies'  Market- 
Based  Rate  Power  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  4) 
with  the  following  entities:  (i) 
Associated  Electric  Cooperative.  Inc.; 
(ii)  Calpine  Power  Services  Company; 
(iii)  Cinerg\'  Companies;  {ivj  Enterg)' 
Power  Marketing  Corporation;  (v) 
Illinova  Power  Marketing,  Inc.;  (vi) 
Kentucky  Utilities  Company:  (vii) 
PanEnergy  Power  Services,  Inc.;  (viii) 
PECO  Energy  Company:  (ix)  Rainbow 
Energy  Marketing  Corporation;  (x) 
SCANA  Energy  Marketing,  Inc.;  and  (xi) 
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Virginia  Electric  and  Power  Company. 
SCSI  states  that  the  service  agreements 
will  enable  Southern  Companies  to 
engage  in  short-term  market-based  rate 
transactions  with  these  entities. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  TPC  Corporation 

[Docket  No.  ER96-2658-0001 

Take  notice  that  on  August  8, 1996, 
TPC  Corporation  (TPC),  tendered  for 
filing  an  application  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective  on 
the  date  of  the  Commission's  order 
accepting  the  Rate  Schedule  for  filing. 

TPC  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  In  these  transactions,  TPC 
proposes  to  charge  market-determined 
rates,  mutually  agreed  upon  by  the 
parties.  All  sales  and  purchases  will  be 
arms-length  transactions. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kentucky  Utilities  Company 

[Docket  No.  ER96-2659-O00I 

Take  notice  that  on  July  31, 1996, 
Kentucky  Utilities  Company  tendered 
for  filing  information  on  transactions 
that  occurred  during  April  16, 1996 
through  June  30,  1996,  pursuant  to  the 
Power  Services  Tariff  accepted  by  the 
Commission  in  Docket  No.  ER95-854- 
000. 

Comment  date;  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Fenn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER96-2662-000i 

Take  notice  that  on  August  8,  1996, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  1  to  add  the  following 
twenty-five  Customers  to  the  Allegheny 
Power  Open  Access  Transmission 
Ser\'ice  Tariff  which  has  been  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No, 
OA96-1 8-000: 

Aquila  Power  Corporation 
Baltimore  Gas  Sc  Electric  Company 
Carolina  Power  &  Light  Company 
Citizeas  Lehman  Power 


CNG  Power  Services  Corporation 
Commonwealth  Edison  Company 
Coral  Power,  L.L.C. 
The  Dayton  Power  &  Light  Company 
Engelhard  Power  Marketing,  Inc. 
Industrial  Energy  Applications,  Inc. 
InteiCoast  Power  Marketing  Company 
Koch  Power  Services,  Inc. 
LC&E  Power  Marketing,  Inc. 
Morgan  Stanley  Capital  Group,  Inc. 
Ohio  Edison  Company 
PanEnergy  Power  Services,  Inc. 
PECO  Energy  Power  Team 
Phibro,  Inc. 

Rainbow  Energy  Marketing  Corporation 
Sonat  Power  Marketing,  Inc. 
Southern  Energy  Marketing,  Inc. 
Tennessee  Power  Company 
TransCanada  Power  Corporation 
WTEC  Energy,  Inc. 
Western  Power  Services,  Inc. 

The  proposed  effective  date  under  the 
Service  Agreements  is  July  9, 1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  August  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Commonwealth  Electric  Company 
Cambridge  Electric  Light  Company 

(Docket  No.  ER96-2663-000) 

Take  notice  that  on  August  8, 1996, 
Commonwealth  Electric  Company 
(Commonwealth)  on  behalf  of  itself  and 
Cambridge  Electric  Light  Company 
(Cambridge),  collectively  referred  to  as 
the  Companies,  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  between  the  Companies  and 
Niagara  Mohawk  Power  Corporation 
(NIMO). 

These  Service  Agreements  specify 
that  NIMO  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
the  Companies'  Power  Sales  and 
Exchanges  Tariffs  designated  as 
Commonwealth's  Power  Sales  and 
Exchanges  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  5).  These  Tariffs, 
approved  by  FERC  on  April  13,  1995, 
and  which  have  an  effective  date  of 
March  20, 1995,  will  allow  the 
Companies  and  NIMO  to  enter  into 
separately  scheduled  transactions  under 
which  the  Companies  will  sell  to  NIMO 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

"The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  August  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vsrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-21494  Filed  8-22-96;  8:45  amj 

BILUNG  CODE  6717-01-P 


pocket  No.  CP98-1 99-000] 

Egan  Hub  Partners,  L.P  ;  Notice  Of. 
Availability  of  the  Environmentaf 
Assessment  for  the  Proposec  Egan 
Gas  Storage  Expansion  Project 

August  19. 1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  storage  facilities  proposed  by 
Egan  Hub  Partners,  L.P.  (Egan)  in  the 
above-referenced  docket." 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  a  second 
gas  storage  cavern  and  installation  of 
about  6,260  horsepower  of  additional 
compression  at  the  storage  facility  site 
in  Acadia  Parish,  Louisiana. 

Egan  indicates  that  the  additional 
storage  facilities  would  provide  up  to  a 
total  of  about  4  billion  cubic  feet  of 
working  gas  storage  capacity. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch.  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208-1371. 
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Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Herman  Der, 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  I,  Office  of  Pipeline  Regulation, 
PR-1 1 . 1 .  888  First  Street,  N.E., 
Washington.  DC  20426,  (202)  208-0896. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so  Written  comments 
must  reference  Docket  No.  CP96-199- 
000.  and  be  addressed  to:  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C,  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  September  23,  1996,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr. 
Herman  Der,  Environmental  Project 
Manager.  PR-1 1 . 1 ,  at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  vdll  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Herman 
Der,  Environmental  Project  Manager. 
Lmwood  A.  Watson,  Jr., 
Acting  Secretary. 

fFR  Doc.  96-21501  Filed  8-22-96;  8:45  am] 
BILUNO  CODE  6717-01-M 


[Project  No  420  Alaska] 

Ketchikan  Public  Utilities:  Notice  of 
Scoping  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 

August  19.  1996. 

The  Energy  Policy  Act  of  1992,  allows 
applicants  to  prepare  their  own  draft 
environmental  assessment  (EA)  for 
hydropower  projects  and  file  it  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  along  vdth  their  license 


application  as  part  of  the  "applicant- 
prepared  EA"  process.  Ketchikan  Public 
Utilities  (KPU)  intends  to  prepare  an  EA 
to  file  with  the  Commission  for  the 
Ketchikan  Lakes  Hydroelectric  Project 
No.  420.  KPU  will  hold  two  public 
scoping  meetings,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  to  identify  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA- 

Scoping  Meetings 

The  times  and  locations  of  the  two 
scoping  meetings  are: 

Agency  Meeting 

Date:  Wednesday,  September  18, 
1996. 

Place:  Ketchikan  Public  Utilities 
Office,  2930  Tongass  Avenue, 
Ketchikan,  Alaska. 

Time:  1:00  to  4:00  pm. 

Public  Meeting 

Date:  Wednesday,  September  18, 
1996. 

Place:  Ketchikan  Public  Utilities 
Office,  2930  Tongass  Avenue, 
Ketchikan,  Alaska, 

Time:  7:00  to  9:00  pm. 

At  the  scoping  meetings,  KPU  will  (1) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantitative  data,  on  the 
resources  at  issue;  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  either  or  both 
meetings  to  assist  in  identifying  and 
clarifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  KPU  prepared  and  distributed 
"Initial  Consultation  Package  and 
Scoping  Document  1"  for  this  project. 
Copies  of  this  scoping  document  can  be 
obtained  by  calling  Larry  Keith  of 
Greystone  (consultant  to  KPU)  at  (303) 
850-0930,  or  can  be  obtained  directly  at 
either  meeting. 

Site  Visit 

KPU  will  also  conduct  a  site  visit  for 
this  project  on  Thursday,  September  19, 
1996.  Those  attending  the  site  visit  must 
meet  at  the  Fair  Street  Substation  by 
9:00  am.  Those  planning  to  attend  the 
site  visit  must  notify  Mr.  Ron  Settje  of 
KPU  at  (901)  225-1000. 

Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 


Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NTPA  scoping 
meeting,  the  Commission  will  not 
conduct  another  .NEP.^  scoping  meeting 
when  the  application  and  draft  EA  are 
filed  with  the  Commission. 

Both  meetings  will  be  recorded  by  a 
stenographer,  and  thus  will  become  a 
part  of  the  formal  record  of  the 
proceedings  for  this  project. 

Those  who  choose  not  to  speak  may 
instead  submit  written  comments  on  the 
project.  These  comments  should  be 
mailed  to  Larrv'  Keith  at  Greystone.  5990 
Greenwood  Plaza  Blvd.  Suite  250, 
Englewood.  CO  80111.  All 
correspondence  should  show  the 
following  caption  on  the  first  page: 
Scoping  Comments.  Ketchikan  Lakes 
Hydroelectric  Project,  FERC  No.  420, 
Alaska. 

For  further  information,  please 
contact  Larrv  Keith  at  (303)  850-0930, 
or  Chuck  Hall  of  the  Commission  at 
(202) 219-2853. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  96-21500  Filed  8-22-96;  8:45  am] 

BILLING  CODE  6717-01-M 


[Project  No.  2105-037  &  038] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

August  19,  1996. 

A  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  was  prepared  in  support  of  dam 
safety  repairs  to  be  made  pursuant  to  18 
CFR  12.4  at  the  Upper  North  Fork 
Feather  River  Project.  The  work  will  be 
conducted  to  improve  the  seismic 
stability  of  the  project's  Butt  Valley  and 
Canyon  Dams.  The  FEA  finds  that  work 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  Upper 
North  Fork  Feather  River  Project  is 
located  on  Butt  Creek  and  the  North 
Fork  Feather  River  in  Plumas  County, 
Cahfomia. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FE.A  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  2A,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
Copies  can  also  be  obtained  by  calling 
the  project  manager,  John  Mudre,  at 
(202)219-1208 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  96-21502  Filed  8-22-96;  8:45  am] 
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[Docket  No.  CP96-660-000.  et  at] 

Northern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Pilings 

August  16.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

IDocket  No.  CP96-66CMXK)1 

Take  notice  that  on  July  24, 1996,  as 
supplemented  on  August  13, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  SouUi  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-660-000,  a  request 
pursuant  to  Sections  157.205, 157.212, 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212,  and  157.216) 
for  authorization  to  abandon  by  transfer 
to  UtiliCorp  United,  Inc.  (UCU)  certain 
facilities  and  to  install  and  operate  two 
(2)  new  delivery  points  to  allow 
Northern  to  make  natural  gas  deliveries 
to  UCU  at  new  locations  due  to  the 
proposed  transfer  of  facihties,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-O00,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Specifically,  Northern  states  it  wants 
to  abandon  by  transfer  to  UCU  the  "East 
Rochester  Segment"  of  its  Rochester 
branchline  in  Olmsted  County, 
Minnesota.  Approximately  3.5  miles  of 
10-inch  pipeline,  3  town  border  stations 
(TBS)  and  farm  taps  would  be 
transferred  to  UCU.  Further.  Northern 
states  that  it  also  wants  to  abandon  by 
transfer  to  UCU  the  "Owatorma 
Segment"  of  its  Rochester  branchUne  in 
Steele  County,  Minnesota. 
Approximately  3.8  miles  of  10-inch  and 
.7  miles  of  12-inch  pipeline  and  farm 
taps  would  be  transferred  to  UCU. 

Additionally,  Northern  proposes  to 
install  and  operate  two  new  delivery 
points  to  serve  as  the  new  custody 
transfer  points  between  Northern's 
facilities  and  the  facilities  transferred  to 
UCU.  Northern  reports  that  the  existing 
Byron  #1A  TBS  yard  will  be  enlarged 
and  become  the  new  Rochester  #1D 
TBS,  which  will  serve  as  the  new 
custody  transfer  point  for  the  East 
Rochester  segment.  Northern  is 
proposing  to  install  and  operate  a  new 
delivery  point,  Steele  Co.  #1,  which  wiU 
serve  as  the  new  custody  transfer  point 
for  the  Owatoima  Segment. 

Northern  asserts  that  no  service  will 
be  abandoned  as  a  result  of  the  transfer 
of  facilities  as  UCU  will  continue  to 
operate  the  subject  line  segments  as  part 
of  its  distribution  system.  Northern 


indicates  that  the  total  estimated  cost  to 
install  the  proposed  delivery  points  is 
$407,000,  which  vdll  be  financed  with 
internally  generated  funds.  Northern 
states  that  the  proposed  activity  is  not 
prohibited  by  its  existing  tariff  and  that 
it  has  sufficient  capacity  to 
accommodate  the  changes  proposed 
without  detriment  or  disadvantage  to 
Northern's  other  customers. 

Comment  date:  September  30,  1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

[Docket  .No.  CP96-703-000) 

Take  notice  that  on  August  9, 1996, 
Colimibia  Gas  Transmission  Corporation 
(CGT),  1700  MacCorkle  Avenue,  S.E., 
Charleston,  West  Virginia  25314-1599 
filed  in  Docket  No.  CP96-703-000  a 
request  pursuant  to  Sections  157.205, 
157.212,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212,  and  157.216)  for  approval  and 
permission  to  abandon  four  points  of 
delivery  to  various  customers  in  West 
Virginia,  Virginia,  and  Maryland  and 
reassign  certain  deliveries,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP83-76-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CGT  states  that  it  proposes  to  abandon 
a  point  of  delivery  to  Moimtaineer  Gas 
Company  (MGC),  Washington  Gas  Light 
Company,  Commonwealth  Gas  Services, 
Inc.,  and  Baltimore  Gas  and  Electric 
(BG&E).  CGT  indicates  that  it  also 
proposes  to  reassign  deliveries  from 
MGC's  point  of  delivery  proposed  for 
abandonment  (Harper  Heights)  to  an 
existing  MGC  point  of  delivery 
(Wickham-Beckley)  and  BG&E's  point  of 
deUvery  proposed  for  abandonment 
(Holbrook)  to  an  existing  BG&E  point  of 
delivery  (Linden  Church).  It  is  asserted 
that  the  maximum  daily  defivery 
obUgation  (MDDO)  at  MGC's  Harper 
Heists  point  of  delivery  will  increase 
fi-om  7,061  Dth/day  to  7,063  Dth/day 
and  that  the  MDDO  at  BG&E's  Linden 
Church  point  of  delivery  will  increase 
from  73.028  Dth/day  to  83,028  Dth/day. 
It  is  further  asserted  that  the  proposed 
abandonments  wrill  not  result  in  any 
loss  of  service  to  any  existing  customer. 

Comment  date:  September  30, 1996, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

3.  Southern  Natural  Gas  Company 

[Docket  No.  CP96-705-0O01 

Take  notice  that  on  August  12, 1996, 
Southern  Natural  Gas  Company 


(Southern),  P.O.  Box  2563,  Birmingham, 
AL  35202-2563,  filed  an  appUcation 
pursuant  to  Section  7(b)  of  Xhe  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
granting  permission  and  approval  to 
abandon,  in  part,  certain  firm 
transportation  and  storage  services  it 
provides  to  the  City  of  Tallahassee 
(Tallahassee),  Florida,  under  its  Rate 
Schedules  FT,  FT-NN  and  CSS  of  its 
FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  The  appUcation  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

In  its  apphcation.  Southern  requests 
authorization  to  abandon  2,811  Mcf  per 
day  of  firm  transportation  (FT)  service, 
1,720  Mcf  per  day  of  firm  no-notice 
transportation  (FT-NN)  service,  and 
69,325  Mcf  of  firm  storage  service  (CSS) 
to  Tallahassee,  effective  at  the  end  of  the 
contract  day  of  September  30, 1996. 
Southern  provides  these  firm  services  to 
Tallahassee  under  its  Rate  Schedules 
FT,  FT-NN,  and  CSS  under  service 
agreements  dated  November  1,  1993. 

By  letter  dated  May  3,  1996, 
Tallahassee  gave  Southern  notice  to 
terminate  the  above  levels  of  firm 
service  at  the  end  of  the  primary  term 
of  September  30. 1996,  and  to  retain 
1 ,080  Mcf  per  day  of  FT-NN  service  and 
69,325  Mcf  of  CSS  service,  thereunder. 
Southern  states  that  since  these  firm 
services  originated  from  the  exercise  of 
conversion  rights  from  firm  sales  service 
during  a  period  of  time  protected  from 
pregranted  abandonment  by  Section 
284.221(d)(3)  of  the  Commission's 
regulations.  Southern  is  required  to  file 
this  application  for  abandonment 
authority  in  order  to  terminate  these 
services  as  requested  by  Tallahassee 
under  the  contract  terms. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  South  Georgia  Natural  Gas  Company 

[Docket  No.  CP9&-707-OOOJ 

Take  notice  that  on  August  12, 1996, 
South  Georgia  Natural  Gas  Company 
(South  Georgia),  P.O.  Box  2563, 
Birmingham,  AL  35202-2563.  filed  an 
apphcation  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
granting  permission  and  approval  to 
abandon,  in  part,  firm  transportation 
services  it  provides  to  the  Qty  of 
Tallahassee  (Tallahassee),  Florida, 
under  its  Rate  Schedules  FT  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  The  appUcation  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

In  its  application,  South  Georgia 
requests  authorization  to  abandon  5,060 
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Mcf  per  day  of  firm  transportation  (FT) 
service  to  Tallahassee,  effective  at  the 
end  of  the  contract  day  of  September  30, 
1996  South  Georgia  provides  this  firm 
service  to  Tallahassee  under  its  Rate 
Schedules  FT  under  a  service  agreement 
dated  Mav  5.  1992. 

By  letter  dated  May  3.  1996, 
Tallahassee  gave  South  Georgia  notice 
to  tenninate  the  above  level  of  firm 
service  at  the  end  of  the  primary  term 
of  September  30, 1996,  and  to  retain 
1 ,000  Mcf  per  day  of  FT  service, 
thereunder.  South  Georgia  states  that 
since  these  firm  services  originated  from 
the  exercise  of  conversion  rights  from 
firm  sales  service  during  a  period  of 
time  protected  from  pregranted 
abandonment  by  Section  284.221(d)(3) 
of  the  Commission's  regulations.  South 
Georgia  is  required  to  file  this 
application  for  abandonment  authority 
in  order  to  terminate  this  service  as 
requested  by  Tallahassee  under  the 
contract  terms. 

Comment  date:  September  6,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  writh  reference  to  said 
filing  should  on  or  before  the  comment 
dale  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20428,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385  214)  and  the  Regulations  under  the 
.Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
he  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-21493  Filed  8-22-96;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-5558-6] 

Agency  Information  Collection 
Activities:  Submission  tor  OMB 
Review;  Comment  Request;  National 
Pretreatment  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA).     - 
ACTION:  Notice. 

Summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Revision  of  the  Information  Collection 
Request  for  the  National  Pretreatment 
Program  (OMB  Control  No.  2040-0009, 
EPA  ICR  No.  0002.08).  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  23, 1996. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  0002.08. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Pretreatment  Program 
Information  Collection  Request  (OMB 


Control  No,  2040-0009.  EPA  ICR  No 
0002.08)  expiring  10/31/96.  This  is  a 
request  for  review  of  a  revision  of  a 
currentlv  approved  collection. 

Abstract:  Pursuant  to  Sections  307(b) 
and  402(a)  &  (b)  of  the  Clean  Water  Act 
and  40  CFR  Part  403,  EPA,  States,  and 
Publicly  Owned  Treatment  Works 
(POTWs)  implement  the  National 
Pretreatment  Program  The  Pretreatment 
Program  is  a  joint  regulatory  effort  by 
federal.  State,  and  local  authorities  to 
control  nondomestic  (i.e.,  industrial  and 
commercial)  sources  of  pollutants 
discharged  to  POTWs.  The  Clean  Water 
Act  requires  EPA  to  develop  national 
pretreatment  standards  to  control 
discharges  from  Industrial  Users  (lUs) 
into  sewage  systems,  or  POTWs.  These 
standards  limit  the  level  of  certain 
pollutants  in  lU  wastewaters,  EPA 
administers  the  pretreatment  program 
through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  program.  Under  the  NPDES 
permit  program,  EPA  may  approve  State 
or  individual  POTW  implementation  of 
the  pretreatment  standards  at  their 
respective  levels. 

EPA  uses  the  data  collected  under  the 
pretreatment  program  to  monitor  and 
enforce  compliance  with  the 
regulations,  as  well  as  to  authorize 
program  administration  at  the  State  or 
local  (POTW)  level.  The  data  collected 
ft-om  lUs  includes  the  mass,  frequency, 
and  content  of  their  discharges,  their 
schedules  for  installing  pretreatment 
equipment,  and  actual  or  anticipated 
discharges  of  wastes  "that  violate 
pretreatment  standards,  have  the 
potential  to  cause  problems  at  the 
POTW,  or  are  considered  hazardous 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  lUs  and  POTWs 
submit  written  reports.  States  and 
POTWs  applying  for  approval  of 
pretreatment  programs  submit  data 
concerning  their  legal,  procedural,  and 
administrative  bases  for  establishing 
such  programs.  This  information  may 
include  surveys  of  lUs,  local  limits  for 
pollutant  concentration,  and  schedules 
for  completion  of  major  project 
requirements. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320,8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
24,  1996  (61  FR  18137);  no  comments 
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were  received  during  the  comment 
period,  however  one  comment  was 
received  after  the  close  of  the  comment 
period.  The  requestor's  (the  American 
Crop  Protection  Association)  comments 
were  considered  and  incorporated  into 
the  ICR.  Changes  made  in  response  to 
the  comments  centered  on  reporting 
requirements  for  pollution  prevention 
contained  in  the  Pesticides  Formulating, 
Packaging  and  Repackaging  Effluent 
Guidelines  and  Standards  (40  CFR  455). 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6.5  hours  per 
response  and  to  require  7  hours  per 
respondent  for  recordkeeping.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
and  local  governments  and  the  regulated 
industrial  users. 

Estimated  Number  of  Respondents: 
33,526. 

Frequency  of  Response:  Annually, 
and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
1,765,156  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $47,349,000. 

Respondents  and  affected  entities  are 
the  total  number  of  recordkeepers  and 
the  total  number  of  respondents. 

Send  comments  on  tne  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0002.08  and 
OMB  Control  No.  2040-0009  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 


Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  15, 1996. 
David  Schwarz, 

Acting  Director,  Regulatory  Information 

Division. 

IFR  Doc.  9&-21578  Filed  8-22-96:  8:45  ami 

BILUNG  CODE  6Sa»-S0-P 


[FRL-5558-7] 

Availabiiity  o^  Border  Environment 
Cocoeration  Commission  Certification 
Criteria  Document 

agency:  Border  Environment 

Cooperation  Commission. 

ACTION:  Request  for  public  comments  on 

the  BECC  Certification  Criteria 

document. 

SUMMARY:  This  notice  announces  the 
availability  of  the  BECC  Certification 
Criteria  document  for  public  review  and 
comment  during  the  special  public 
meeting  of  the  BECC  Executive 
Committee  on  September  26,  1996,  at 
the  Hotel  Lucema,  located  at  Triunfo  de 
la  Repiiblica  #3976,  in  Cd.  Juarez, 
Chihuahua. 

DATES:  Written  comments  must  be 
submitted  to  the  BECC  on  or  before 
September  26,  1996.  Oral  comments 
may  be  received  on  September  26, 1996, 
during  a  special  public  meeting  of  the 
BECC  Executive  Committee,  at  the  Hotel 
Lucema,  located  at  Triunfo  de  la 
Repiiblica  #3976,  in  Cd.  Juarez, 
Chihuahua.  To  mail  comments,  receive 
a  copy  of  the  docimient,  or  for  further 
information  contact: 
Ms.  April  Lander,  Program  Manager — 
Environment,  Border  Environment 
Cooperation  Commission,  P.O.  Box 
221648,  El  Paso,  Texas  79913;  Tel: 
(011-52-16)  29-23-95;  Fax:  (011-52- 
16)  29-23-97;  E-mail: 
alander@cocef.interjuarez.com 
H.  Roger  Frauenfelder,  General 
Manager,  Border  Environment 
Cooperation  Commission,  P.O.  Box 
221648,  El  Paso,  Texas  79913. 
SUPP.  EMEN-iny  INFORMATION:  The 
Boraer  Environment  Cooperation 
Commission  (BECC)  is  pleased  to 
announce  the  availability  of  the  revised 
Certification  Criteria  for  pubUc  review 
and  comment.  The  Criteria  were  first 
adopted  by  the  BECC  Board  of  Directors 
following  an  extensive  public  review 
and  comment  process  in  August  1995. 

The  changes  in  the  reviseof  document 
from  its  original,  commimity-tested 
version  reflect  the  knowledge  gained 
from  a  year's  operating  experience.  The 
BECC  has  already  incorporated 
suggestions  from  the  border 


mimicipalities  and  states,  project 
sponsors,  non-govemmental 
organizations  and  border  residents  to 
streamline  the  process  without 
disturbing  the  integrity  of  the  document 
Furthermore,  the  format  of  the 
document  has  been  adjusted  to  be  easier 
to  understand  and  duplication  has  been 
eliminated. 

In  other  areas,  the  document  has  been 
enhanced  to  include  an  explanation  of 
the  project  development  assistance 
program,  principles  for  private  projects, 
and  high  sustainability  recognition. 
These  new  programs  and  policies  have 
strengthened  the  criteria  and  vvrill 
benefit  communities  along  the  entire 
border. 

The  criteria  are  utilized  by  the  BECC 
to  evaluate  and  certify  environmental 
infrastructure  projects.  Eight  projects 
have  been  certified  by  the  BECC  Board 
of  Directors  using  the  Criteria  to  date. 
Projects  that  are  certified  by  the  BECC 
qualify  for  financing  consideration  from 
the  North  American  Development  Bank 
(NADBank),  BECC's  sister  institution, 
and  other  funding  sources. 

To  be  certified  by  the  Board  of 
Directors,  project  sponsors  must  comply 
with  general  criteria  and  five  specific 
criteria  mcluding:  (1)  environment  and 
hiunan  health;  (2)  technical  feasibility: 
(3)  financial  feasibility;  (4)  community 
participation;  and  (5)  sustainable 
development. 

Submitting  Comments 

The  BECC  is  accepting  comments 
from  the  public  on  the  revised  criteria 
over  a  45  day  comment  period.  Written 
comments  must  be  submitted  to  the 
BECC  on  or  before  September  26,  1996. 
Oral  comments  may  be  provided  a 
special  public  meeting  of  BECC's 
Executive  Committee  from  3:00  pm- 
7:00  pm,  on  September  26, 1996,  at  the 
Hotel  Lucema,  located  at  Triunfo  de  la 
Repiiblica  #3976,  in  Cd.  Juarez, 
Chihuahua. 

The  criteria  document  vnll  be  revised 
following  a  review  and  synthesis  of  the 
written  and  oral  comments  made  by  the 
public.  It  is  anticipated  that  the  BECC 
Board  of  Directors  will  consider  the 
final  docvunent  for  approval  during  a 
regular  public  meeting  scheduled  for 
October  29, 1996.  in  Laredo,  Texas.  The 
BECC  encourages  public  comments  to 
be  incorporated  directly  onto  a  copy  of 
the  dociunent  available  on  a  computer 
diskette.  The  revised  criteria  document 
is  also  available  on  the  BECC  Home 
Page:  http://cocef.interjuarez.com,  or 
upon  request. 
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Dated:  August  12.  1996. 
H.  Roger  Fraueoiielder, 
General  Manager. 
PR  rvx    95-: !  576  Filed  8-22-96:  8:45  ami 

BILUNO  CODE  S54O-60-P 


[FRL-5559-a] 

Acid  Rain  Program:  Notice  ot  State 
Acid  Rain  Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Title  IV  of  the  Clean  Air  Act 
requires  EPA  to  establish  the  Acid  Rain 
Program  to  reduce  the  adverse 
environmental  and  public  health  effects 
of  acidic  deposition.  Under  titles  IV  and 

V  of  the  Act,  State  and  local  air 
permitting  authorities  develop  and 
administer  acid  rain  programs  as  part  of 
their  title  V  operating  permits  programs. 
The  State  and  local  permitting 
authorities  listed  in  this  notice  have 
recently  submitted  acid  rain  programs 
for  EPA  review  that  have  subsequently 
been  determined  to  be  acceptable  to  the 
EPA  Administrator  as  part  of  their  title 

V  operating  permits  programs.  EPA  has 
previously  pubhshed  in  the  Federal 
Register  lists  of  other  State  and  local 
permitting  authorities  with  acceptable 
acid  rain  programs;  see  60  FR  16127 
(March  29.  1995)  and  60  FR 

52911  (October  11.  1995).  This  notice  is 
for  informational  purposes  only  and 
does  not  supplant  any  other  Federal 
Register  notices  under  title  V. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miiler,  U.S.  EPA,  Acid  Rain 
Division  (6204J),  401  M  St.,  SW., 
Washington.  iX:  20460.  (202)  233-9077. 

SUPPLEMENTARY  INFORMATION:  In  Phase  I 
of  the  Acid  Rain  Program  (1995  through 
1999),  EPA  issues  Phase  I  acid  rain 
permits  and  is  the  permitting  authority 
for  certain  acid  rain  affected  sources.  In 
Phase  II  of  the  Acid  Rain  Program 
(beginning  in  the  year  2000  and 
continuing  into  perpetuity).  State  and 
local  permitting  authorities  are  required 
under  titles  IV  and  V  of  the  Act  to  act 
as  the  permitting  authority  for  acid  rain 
affected  sources  in  Phase  II  and  issue 
acid  rain  permits  as  part  of  their  title  V 
operating  permits  programs.  Initial 
Phase  II  acid  rain  permits  must  be 
issued  to  all  acid  rain  affected  sources 
no  later  than  December  31,  1997. 

The  following  State  and  local 
permitting  authorities  have  submitted 
acid  rain  programs  that  are  acceptable  to 
Ihe  EPA  Administrator  as  part  of  their 
title  V  operating  permits  programs: 


Region  1 

The  Department  of  Environmental 
Protection,  Bureau  of  Air  Management, 
in  the  State  of  Cormecticut; 

The  Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control,  in  the  State  of  Maine; 

The  Department  of  Environmental 
Services,  in  the  State  of  New 
Hampshire. 

Region  2 

The  Department  of  Environmental 
Conservation,  in  the  State  of  New  York. 

Region  3 

The  Division  of  Environmental 
Protection,  in  the  State  of  West  Virginia. 

Region  4 

The  Department  of  Natural  Resources 
and  Environmental  Management,  in  the 
aty  of  Huntsville,  Alabama; 

The  Jefferson  County  Department  of 
Health,  in  the  State  of  Alabama; 

The  Department  of  Environmental 
Quality,  in  the  State  of  Mississippi; 

The  Department  of  Environment. 
Health,  and  Natural  Resources,  in  the 
State  of  North  Carolina. 

Region  6 

The  Air  Pollution  Control  Division,  in 
the  City  of  Albuquerque,  New  Mexico. 

Region  8 

The  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Division,  in  the  State  of  Montana. 

Region  9 

The  Pima  County  Department  of 
Environmental  Quality,  in  the  State  of 
Arizona; 

The  Sacramento  Metropolitan  Air 
Quality  Management  District,  in  the 
State  of  California. 

Dated:  August  15, 1996. 
Brian  J.  McLean. 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  96-21574  Filed  8-22-96;  8:45  am) 

BILUNG  CODE  6S6&-60-P 


[FRL-6558-4] 

Proposed  Setttement;  Hazardous 
Organic  NESHAP  Litigation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Settlement; 
Request  for  Public  Comment. 

SUMMARY:  In  accordance  with  Section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 


settlement  of  the  following  cases: 
Chemical  Manufacturers  Association  v. 
U.S.  EPA.  Nos.  94-146.3  and  94-1465 
(D.C.  Cir.). 

These  consolidated  cases,  filed  by  the 
Chemical  Manufacturers  Association 
and  the  Dow  Chemical  Company, 
involve  challenges  to  the  Hazardous 
Organic  National  Emission  Standard 
(NESHAP)  promulgated  by  EPA  under 
section  112(d)  of  the  Clean  Air  Act  for 
the  synthetic  organic  chemical 
manufacturing  industry.  See  59  FR 
19402  (April  22,  1994)'  (Codified  at  40 
CFR  part  63,  subparts  F.  G.  H  and  I). 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  EPA 
or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  wdth  the  requirements  of 
the  Act. 

A  copy  of  the  settlement  has  been  ' 
lodged  with  the  Clerk  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Copies  of  the 
settlement  are  also  available  from 
Jacqueline  Jordan,  Air  and  Radiation 
Division  (2344),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
D.C.  20460,  (202)  260-7622.  Written 
comments  should  be  sent  to  Patricia 
Embrey,  at  the  above  address  and  must 
be  submitted  on  or  before  September  23, 
1996. 

Dated:  August  13, 1996.  * 

Scott  C.  Fulton, 
Acting  General  Counsel. 
[FR  Doc.  96-21577  Filed  8-22-96:  8:45  am) 
BILUNG  CODE  6560-5(Mlll 


[ER-FRL-5272-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  August  12,  1996 
Through  August  16,  1996  Pursuant  to  40 
CFR  1506.9 

EIS  No.  960381.  Draft  EIS.  COE,  FL, 
Coast  of  Florida  Erosion  and  Storm 
Effects  Study  Region  III,  Construction. 
Operation  and  Maintenance,  Shore 
Protection  Project,  Palm  Beach, 
Broward  and  Dade  Counties.  PL,  Due: 
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October  07.  1996.  Contact:  Michael 
.  Dupes  f904)  232-1689. 

EIS  -Vo  9tn3P.,  Draft  EIS,  AFS.  ID.  WA, 
Priest  Lakfc  Ranger  District  Noxious 
Weed  Control  Project. 
Implementation.  Idaho  Panhandle 
National  Forest.  Bonner  County.  ID 
and  Pend  Oreiiie  County.  WA,  Due: 
October  07,  1996,  Contact:  Tim  Layser 
(208) 443-2512. 

EIS  No  960383.  Draft  EIS.  AFS.  ID.  SL 
Joe  Noxious  Weed  Control  Project, 
Implementation.  St,  Manes  River,  St. 
Joe  River  and  Little  North  Fork 
Clearwater  River,  Benewah.  Shoshone 
and  Latah  Counties,  ID.  Due:  October 
07.  1996,  Contact:  Marv  Laws  (208) 
245-4517. 

EIS  So  960384.  Draft  Supplement.  AFS. 
VA.  George  Washington  .National 
Forest.  Revised  Land  and  Resource 
Management  Plan,  Concerning  Oil 
and  Gas  Leasing  in  Laurel  Fork 
Special  Management  Area,  Highland 
County,  VA,  Due:  October  07, 1996, 
Contact:  Dave  Plunkett  (540)  564- 
8300. 

EIS  Vo.  960385.  Draft  EIS.  IBR.  CA, 
interim  South  Delta  Program  (ISDP). 
Construction  and  Operation. 
Sacramento/San  Joaquin  Delta, 
Implementation,  COE  Section  404 
Permit,  Alameda,  Contra  Costa  and 
San  Joaquin  Counties,  CA.  Due: 
December  06.  1996.  Contact:  Alan  R. 
Candlish  (916)  989-7255. 

EIS  No  960386.  Draft  EIS.  DOE,  ID,  NV. 
WA,  MT.  OR,  WY.  WildUfe  MitigaUon 
Program  Standards  and  Guidelines, 
Implementation.  Columbia  River 
Basin,  WA,  OR.  ED,  MT,  UT,  WY  and 
NV,  Due:  October  07,  1996,  Contact: 
Thomas  C.  McKinney  (503)  230-4749. 

EIS  No.  960387.  Final  EIS,  FTA,  IL,  St. 
Clair  Coimty  Corridor  Transit 
Improvements,  Funding,  St.  Clair 
County.  IL,  Due:  September  23.  1996, 
Contact:  Joni  Roeseter  (816)  523-0204. 

EIS  No.  960388.  Draft  EIS,  BIM.  NM, 
Little  Rock  Open-Pit  Mine  Project, 
Construction  and  Operation,  Plan  of 
Operations  Approval,  and  several 
Permits  Issuance,  Grant  County,  NM, 
Due:  October  15,  1996.  Contact:  Juan 
Padilla  (505)  525-4376. 

EIS  No.  960389.  Final  EIS.  FHW.  PA, 
Danville-Riverside  Bridge 
Replacement  Project.  Construction 
and  Road  Construction,  across  the 
North  Branch  of  the  Susquehanna 
River,  Funding  and  Section  404 
Permit,  Appalachian  Mountain, 
Montour  and  .Northumberland 
Counties.  P.'\.  Due:  September  23. 
1996.  Contact;  Manuel  A.  Marks  (717) 
782-3461. 

EIS  No.  960390,  Final  EIS,  NOA,  TX, 
Texas  Combined  Coastal  Management 
Program,  Implementation,  Federal 


Approval,  Gulf  of  Mexico,  TX,  Due: 
September  23, 1996,  Contact:  Bill 
O'Beime  (301)  713-3109. 

EIS  No.  960391 .  Draft  EIS,  GSA.  GA, 
Clifton  Road  Campus  of  the  Centers 
for  Disease  Control  and  Prevention 
Acquisition  of  Additional  Property, 
DeKalb  County,  GA,  Due:  October  07. 
1996.  Contact:  Phil  Yoimgberg  (404) 
331-1831. 

EIS  No.  960392,  Final  EIS.  FHW,  CO. 
Parker  Road  (CO-83)/I-225 
Interchange  Project  (FCU-CX-083-1) 
(49).  Improvement  between  Peoria 
Street  to  Hampden  Avenue,  Funding, 
NPDES  Permit  and  COE  Section  404 
Permit.  City  of  Aurora.  Arapahoe 
County,  CO,  Due:  September  23,  1996, 
Contact:  George  H.  Osborne  (303) 
969-6730. 

EIS  No.  960393,  Final  EIS,  COE.  NC. 
Texasgulf  Open  Pit  Mine 
Continuation,  Construction  and 
Operation,  Permit  Approval,  Pamlico 
River,  Aurora,  Beaufort  Coimty,  NC  , 
Due:  September  23, 1996,  Contact: 
Hugh  Heine  (910}  251-4070. 

,\mended  Notices 

EIS  No.  960364,  Draft  EIS,  AFS.  MT, 
Lewis  and  Clark  National  Forest  Plan. 
Implementation.  Oil  and  Gas  Leasing 
Analysis,  Upper  Missouri  River  Basin, 
several  counties,  MT,  Due:  November 
08,  1996,  Contact:  Robin  Strathy  (406) 
791-7726. 
Published  FR— 08-9-96 — Due  Date 

Correction. 

Dated:  August  20.  1996. 

William  D.  Dickerson, 

Director,  SEP  A  Compliance  Division,  Office 

of  Federal  Activities. 

fFR  Doc.  96-21569  Filed  8-22-96;  8:45  am] 

BILUNG  CODE  &56O-S0-U 

[FRL-5559-4] 

Public  Meeting  of  the  Sanitary  Sewer 
Overflow  Advisory  Subcommittee 

agency:  Environmental  Protection 

Agency. 

ACmON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  a  public  meeting  on 
September  9-10,  1996.  This  meeting  is 
open  to  the  public  without  need  for 
advance  registration.  The  Sanitary 
Sewer  Overflows  (SSO)  Advisory 
Subconunittee  will  discuss 
identification  of  approaches  for  key 
issues  and  the  overall  SSO  strategy. 
DATES:  The  SSO  meeting  will  be  held  on 
September  9-10,  1996.  The  September  9 
meeting  will  begin  promptly  at  10:00 
a.m.  EST  and  end  at  approximately  5:00 


p.m.  On  September  10,  the  meeting  will 

begin  at  8:30  a.m.  and  end  at 

approximately  4:00  p.m 

ADDRESSES:  The  meeting  will  be  held  at 

the  Hobday  Inn  Historic-District.  625 

First  Street,  Alexandria.  Virginia.  The 

Holiday  Inn's  telephone  number  is  (703) 

548-6300 

FOR  FURTHER  INFOHMATiON:  Contact 

Charles  Vanderlyn,  Office  of  Wastewater 

Management,  at  (202)  260-7277. 

Dated:  Augusts.  1996. 
Michael  B.  Cook, 

Director.  Office  of  Wastewater  Management, 

Designated  Federal  Official. 

[FR  Doc.  96-21575  Filed  8-22-96;  8:45  am] 

BILLING  CODE  6B6e-60-P 

[FRL --5559-7] 

Sctence  Advlsoi^  Board  Ncjfication 
of  Public  Advisory  Committee 
Meetings,  Open  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  pubUc.  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Docujnents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  firom  the  SAB  Office. 

1.  Executive  Committee 

The  Executive  Committee  of  the  EPA 
Science  Advisory  Board  will  meet  on 
Tuesday  and  Wednesday,  September 
17-18,  1996.  The  meeting  will  convene 
at  8:30  a.m.  in  the  Administrator's 
Conference  Room  1103 — West  Tower  of 
the  U.S.  Environmental  Protection 
Agencv  Headquarters  Building  at  401  M 
Street  SW,  Washington,  DC  20460,  and 
adjourn  no  later  than  5:30  p.m.  The 
meeting  is  open  to  the  pubUc.  however, 
seating  is  limited  and  available  on  a  first 
come  basis. 

At  this  meeting,  the  Executive 
Committee  will  receive  updates  from  its 
committees  and  subcommittees 
concerning  their  recent  and  planned 
activities.  As  part  of  these  updates, 
some  committees  will  present  draft 
reports  for  Executive  Committee  review 
and  approval.  Expected  drafts  include: 

1.  Executive  Committee's  "Lookout 
Panel"  Committee-of-the- Whole 
activity;  Commentary  on  the  First 
Lookout  Panel  Session:  Forecasting 
Future  Water  Environmental  Issues. 
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2.  Ecological  Processes  and  Effects 
Committee;  Report  on  the  Biochteha  for 
Lakes  and  Reservoirs. 

3.  Integrated  Human  Exposure 
Subcommittee:  Report  on  OPPE's 
Cumulative  Exposure  Model. 

Other  items  on  the  agenda  will  likely 
include: 

1  Interaction  with  advisory  boards  in 
other  agencies. 

2.  Discussion  with  the  Deputy 
Director  of  the  Office  of  International 
Affairs  on  an  environmental  security 
initiative. 

3.  Conducting  a  second  session  of  the 
Executive  Committee  serving  as  a 
Lookout  Panel.  Substantive  input  for 
this  exercise  will  be  provided  by  the 
Millennium  Project. 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit 
comments  should  contact  Dr.  Donald  G. 
Barnes,  Designated  Federal  Official  for 
the  Executive  Committee,  Science 
Advisory  Board  (1400),  U.S.  EPA, 
Washington,  DC  20460,  phone  (202)- 
260-4126;  fax  (202)-260-9232;  or  via 
the  INTERNET  at: 

barnes  don@epamail.epa.gov.  Copies  of 
the  draft  meeting  agenda  and  available 
draft  reports  listed  above  can  be 
obtained  frnm  Ms.  Priscilla  Tillery- 
Gadson  at  tiie  above  phone  and  fax 
numbers. 

2.  Ecological  Processes  and  Effects 
Committee 

The  Ecological  Processes  and  Effects 
Committee  (EPEC)  of  the  Science 
Advi.sory  Board  (SAB)  will  meet  on 
September  19-20.  1996,  at  the 
Environmenta!  Protection  Agency's 
Washington  Inlormation  Center  (WIC), 
401  M  Street.  SVV,  Washington,  DC 
20460,  in  Conference  Room  17.  The 
meeting  wii!  begin  at  8;30  a.m.  on 
September  19  and  at  8:00  a.m.  on 
September  20.  and  end  no  later  than 
5:00  p.m.  on  each  day. 

The  main  purpose  of  the  meeting  is 
to   1)  review  and  approve  subcommittee 
reports,  including  the  draft  report, 
Structural  Marsh  .Management: 
Ecological  Impacts  and  Evaluation  ' 

Criteria,  prepared  by  the  Marsh 
Management  Subcommittee;  and  2) 
review  the  Agency's  proposed 
guidelines  for  ecological  risk 
assessment 

Background 

(1)  Structural  Marsh  Management:  the 
.Marsh  Management  Subcommittee  was 
established  in  1994  to  review  the  state 
of  the  science  underlying  structural 
marsh  management  (SMM),  the  use  of 


structures  (such  as  canal  plugs,  weirs, 
gates,  culverts,  levees  and  spoil  banks) 
to  manipulate  local  hydrology  in  coastal 
and  Great  Lakes  marshes.  Over  a  two- 
year  period,  the  Subcommittee 
conducted  two  public  meetings,  a  site 
visit  to  coastal  Louisiana,  and  a  writing 
session,  and  has  prepared  a  draft  report 
on  the  ecological  consequences  of  SMM. 
The  draft  report  also  suggests  criteria  for 
evaluating  proposed  SMM  projects, 
minimum  monitoring  requirements  and 
priority  research  topics. 

Single  copies  of  tne  draft  report  can 
be  obtained  by  contacting  Ms. 
Constance  Valentine,  Science  Advisory 
Board  (1400),  U.S.EPA,  401  M  Street, 
SW,  Washington,  DC  20460,  telephone 
(202)  260-8414,  FAX  (202)  260-7118,  or 
via  the  Internet  at 
Valentine.Connie@EPAMAIL.EPA.GOV. 

(2)  Proposed  Guidelines  for  Ecological 
Risk  Assessment:  The-Agency's  Risk 
Assessment  Forum  has  developed 
proposed  guidelines  for  ecological  risk 
assessment  in  order  to  improve  the 
quaUty  and  consistency  of  EPA's  risk 
assessments,  as  well  as  to  inform  the 
scientific  community  and  the  public. 
The  proposed  guidelines  are  a  result  of 
a  series  of  efforts,  begun  by  the  Forum 
in  1989,  including  a  series  of  colloquia 
to  identify  issues  and  development  of 
the  Framework  for  Ecological  Risk 
Assessment,  illustrative  case  studies, 
and  issue  papers  highlighting  important 
principles.  TTie  draft  proposed 
guidelines  have  been  reviewed  by 
scientists  and  risk  managers  both  within 
and  outside  of  the  Agency. 

The  proposed  guidelines  will  be 
printed  in  the  Federal  Register  for 
public  comment  in  September, 
concurrent  with  their  review  by  EPEC. 
Copies  of  the  draft  gviidelines  are  NOT 
available  from  the  Science  Advisory 
Board.  For  additional  information, 
contact  Dr.  William  van  der  Schalie, 
EPA  Office  of  Research  and 
Development,  401  M  Street,  SW., 
Washington.  DC  20460.  telephone  (202) 
260-4191. 

Additional  Information 

Members  of  the  public  desiring 
additional  information  about  the 
meeting,  including  an  agenda,  should 
contact  Ms.  Constance  Valentine,  Staff 
Secretary,  Science  Advisory  Board 
(1400F).  US  EPA,  401  M  Street,  SW.. 
Washington  IX:  20460,  by  telephone  at 
(202)  260-6552,  fax  at  (202)  260-7118, 
or  via  The  INTERNET  at: 
Valentine.Connie@EPAMAIL.EPA.GOV 

Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  should 
contact  Stephanie  Sanzone,  Designated 
Federal  Official  for  EPEC,  no  later  than 
4:00  p.m.,  September  6, 1996.  at  (202) 


260-6557  or  via  the  Internet  at 
Sanzone.Stephanie@epamaii.epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  wiil  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  M  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Ms.  Sanzone  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  See  below  for 
additional  information  on  providing 
comments  to  the  SAB 

Providing  Oral  or  Written  Comments  at 
S.\B  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
Umited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  August  19, 1996. 
Donald  G  Barnes, 

Staff  Director.  Science  Advisory  Board. 
(FR  Doc.  96-21570  Filed  8-22-96;  8:45  am] 

BILLING  CODE  556&-50-P 

[OPPTS-42188;  FRL-6392-3] 
RIN  2070-033 

TSCA  Section  8(d)  Amendments; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  As  part  of  its  regulatory 
reinvention  initiative,  EPA  is  reviewing 
its  reporting  requirements  under  section 
8(d)  of  the  Toxic  Substances  Control  Act 
(TSCA),  The  .A.gencys  goal  is  to 
streamline  the  reporting  requirements 
while  enhancing  its  ability  to  protect 
human  health  and  the  environment. 
EPA.  invites  all  interested  parties  to 
attend  a  public  meeting  to  discuss 
possible  amendments  to  the  section  8(d) 
of  TSCA  model  rule  which  requires 
reporting  of  health  and  safety  studies 
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(see  40  CFR  part  716).  This  notice 
announces  the  location  and  time  for  the 
meeting  and  sets  forth  tentative  agenda 
topics. 

DATES:  The  public  meeting  will  be  held 
on  September  12, 1996,  from  10  a.m.  to 
12:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Washington  Information  Center 
Conference  Rm.  17  at  the  U.S. 
Environmental  Protection  Agency 
Headquarters.  401  M  St.,  SW., 
Washington,  DC  20460 

FOR  FURTHER  INFORMATION  CONTACT: 
.  Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Rm.  ET-543B,  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460; 
telephone:  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

For  technical  information  contact: 
Keith  Cronin.  Project  Manager, 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460:  telephone:  202-260-8157; 
fax:  202-260-1096;  e-mail: 
cronin. keifh@epamai!,  epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  for  the  TSCA  section 
8(d)  health  and  safety  studies  reporting 
amendments  meeting  is  as  follows: 

1.  Plans  for  development  of  the 
amended  TSCA  section  8(d)  reporting 
rule. 

2.  Current  TSCA  section  8(d)  process. 

3.  Considerations  regarding  need  for 
change. 

4.  Options  for  amending  the  TSCA 
section  8(d)  reporting  rule. 

5.  Burden  reductions  envisioned  for 
industry  and  Government. 

6.  Tentative  schedule  for  notice  of 
proposed  rulemaking  development 
activities. 

7.  Other  topics  as  appropriate. 

Dated:  August  16, 1996. 

Frank  Kover, 

Director,  Chemical  Control  Division,  Office 

of  Pollution  Prevention  and  Toxics. 

fFR  Doc.  96-21564  Filed  8-22-96;  8:45  am] 

BILUNG  CODE  SM0-6&-F 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applictmts  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 


forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 

Universal  Export  Services  Inc.,  12250 
Biscayne  Blvd..  Suite  216,  Miami,  PL 
33181,  Officer:  Myat  T.  Maung,  QT.S., 
President 

Express  Overseas  Cargo  and  Freight 
Forwarder,  3701  Wilshire  Blvd.,  Penthouse 
#1120.  Los  Angeles,  CA  90010.  Aurora  S. 
Biesheuvel,  Patricia ).  Pimentel, 
Partnership 

Jasper  Freight.  Inc.,  1427  San  Marino  Ave., 
Suite  10,  San  Marino,  CA  91108,  Officer: 
Ricco  Tseng,  Manager. 

Dated:  August  20,  1996. 
Joseph  T.  Farrell, 
Acting  Secretary. 
(FR  Doc.  9&-21540  Filed  8-22-96;  8:45  ami 

BILUNO  CODE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  181/(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  12, 1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  Ambrose  Hamm,  Branchville,  New 
Jersey;  to  acquire  10.19  percent  of  the 
voting  shares  of  Sussex  Bancorp, 
Frankiin,  New  Jersey. 

6.  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Barry  Sanders,  Rochester  Hills, 
Michigan;  to  acquire  38.89  percent  of 


the  voting  shares  of  ASB  Corporation, 
Tulsa.  Oklahoma,  and  thereby  indirectly 
acquire  The  American  State  Bank. 
Tulsa.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19. 1996. 
Jennifier  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-21527  Filed  8-22-96;  8:45  am) 

BILLMO  CODE  621(M>1-f 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
ovmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  hsted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal.    ■ 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 
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I'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
rru"!*  h"  received  Rt  the  Reser^'p  Bank 
inaicc.ted  cr  thi.  ofhcet,  cl  the  boaru  of 
Governors  not  later  than  September  16, 
1996 

A.  Federal  Reserve  Bank  of  New 
York  C  hr;st(ipht;r  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

I.  Sussex  Bancorp,  Franklin,  New 
Jersey;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Sussex  County 
State  Bank,  Franklin.  New  Jersey- 

B.  Federal  Reserve  Bank  of  Chicago 
lames  A.  Bluemie.  Vice  F*resident)  230 

South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  American  Bancshares. 
Incorporated,  Holstein,  Iowa;  and  Ida 
Grove  Bancshares,  Inc.,  Ida  Grove,  Iowa; 
to  acquire  100  percent  of  the  voting 
shares  of  Farmers  State  Bank,  Charter 
Oak.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
S\';tem.  .\ugust  19.  1996. 
Jeiinifier  |.  {ohnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-21525  Filed  8-22-96;  8:45  am] 
BILUNG  COOe  <210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  O'- 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

Th>'    runpanies  listed  in  this  notice 
haw  entn  notice  under  section  4  of  the 
Bank  Mruding  Company  Act  (12  U.S.C. 
1H43;  iBHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
IS  listed  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  .Act,  including  whether 
c:onsummation  of  the  proposal  can 

reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 


gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  imdue 
roncentration  of  resources  decrepsed  or 
unfair  competition,  conflicts  ui 
interests,  or  imsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  6,  1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  National  City  Corporation, 
Cleveland,  Ohio;  to  acquire  51  percent 
of  the  voting  shares  of  Muirfield 
Mortgage  Limited  Partnership,  an  Ohio 
limited  partnership  to  be  formed, 
through  its  wholly-owned  subsidiary. 
National  City  Mortgage  Company,  and 
thereby  engage  in  residential  mortgage 
loan  origination  activities  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Allegiant  Bancorp,  Inc.,  St.  Louis, 
Missouri;  to  engage  de  novo  through  its 
subsidiary.  Edge  Mortgage  Services, 
Inc.,  Maryland  Heights,  Missoiui,  in  the 
making,  acquiring,  servicing  and  selling 
of  mortgage  loans  pursuant  to  § 
225.25(h)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  19, 1996. 
JennifiBT  J.  Johnson 
Deputy  Secretary  of  the  Board 
(FR  Doc.  96-21526  Filed  8-22-96;  8:45  am) 

BILUNG  COOE  tZIO-OI-^ 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
August  28,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


1.  Fersoane!  actions  (appointments. 

promotions,  assignments,  reassignments, 
and  salary  actions)  involviriB  individual 
Federal  Reserve  Systerr  employeei. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr,  Joseph  R.  Coyne.  .Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  .August  21,  1996. 
Jennifer  ].  lohnson, 

Deputy  Secretary  of  the  Board. 

(PR  Doc  96-21644  Filed  8-21-96;  10:57  am] 

BILUNG  COOE  SMO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Agency 
Information  Collection  Activities: 
Proposed  Collections;  Comment 
Request 

The  Department  of  Health  and  Human 
Services,  Program  Support  Center,  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Faper^^•ork 
Reduction  Act  of  1995  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  PSC 
Reports  Clearance  Officer  on  (301)  443- 
2045. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  td  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  responderits,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
1 .  HHS  Pavment  Management  System 

Forms'  (PMS-27n  and  PMS-272)— 
^       0937-0200— Extension 

The  PMS  270.  Request  for  Advance  or 
Reimbursement  is  used  to  make 
advances  or  reimbursement  payments  to 
grantees.  It  series  in  place  of  the  SF- 
270.  Respondents:  State  and  local 
governments;  profit  and  nonprofit 
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businesses  and  organizations  receiving 
grants  from  HHS;  Total  Number  of 
Respondents:  25;  Frequency  of 
Response:  monthly;  Avemge  Burden  per 
Response:  15  minutes;  Estimated  ^ 

Annual  Burden:  75  hours. 

The  PMS-272,  Federal  Cash 
Transactions  Report,  is  used  to  monitor 
Federal  cash  advances  to  grantees  and 
obtain  Federal  cash  disbursement  data. 
It  serves  in  place  of  the  SF-272. 
Respondents:  State  and  local 
governments,  profit  and  nonprofit 
businesses  and  institutions  receiving 
grants  from  HHS;  Total  Number  of 
Respondents:  11,050;  Frequency  of 
Response:  Quarterly;  Average  Burden 
per  Response:  4  hoiu^;  Estimated 
Annual  Burden:  176,800  hours. 

Total  Burden:  176,875  hours. 

Send  comments  to  Douglas  F.  Mortl, 
PSC  Reports  Clearance  Officer,  Room 
17A08,  Parklavra  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  August  19, 1996. 
Lynnda  M.  Regan, 

Director,  Program  Support  Center. 

(FR  Doc.  96-21530  Filed  8-22-96;  8:45  am) 

BILLING  CODE  4160-17-M 


Health  Resources  ana  Services 
Administration 

RIN  0905-ZA96 

Not.ce  Regarding  Sectson  602  of  the 
Veterans  Health  Care  Act  of  1992, 
Contract  Pharmacy  Services 

iGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Final  notice. 

summary:  Section  602  of  PubUc  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992"  (the  "Act"),  enacted  section 
340B  of  the  PubUc  Health  Service  Act 
("PHS  Act").  "Limitation  on  Prices  of 
Drugs  Purchased  by  Covered  Entities." 
Section  3403  provides  that  a 
manufacturer  who  sells  covered 
outpatient  drugs  to  eligible  (covered) 
entities  must  sign  a  pharmaceutical 
pricing  agreement  with  the  Secretary  of 
Health  and  Human  Services  (HHS)  in 
which  the  manufacturer  agrees  to  charge 
a  price  for  covered  outpatient  drugs  that 
vdll  not  exceed  an  amount  determined 
imder  a  statutory  formula. 

The  purpose  of  this  notice-is  to  inform 
interested  parties  of  final  guidelines 
regarding  contract  pharmacy  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Byrne,  R.  Ph.,  M.S.,  Director, 
Drug  Pricing  Program,  Bureau  of 
Primary  Health  Care,  Health  Resources 


and  Services  Administration,  4350  East 
West  Highway.  10th  Floor,  Bethesda, 
MD  20814,  Phone  (301)  594-4353,  FAX 
(301) 594-4982. 
EFFECTIVE  DATE:  August  23,  1996. 

SUPPlEMENTAOv    NFORMA'-ION: 

(A)  Ba(  Kiiround 

Proposed  guidelines  for  contract 
pharmacy  services  were  announced  in 
the  Federal  Register  at  60  FR  55586  on 
November  1,  1995.  A  comment  period  of 
30  days  was  established  to  allow 
interested  parties  to  submit  comments. 
The  Health  Resoiut:es  and  Services 
Administration,  Bureau  of  Primary 
Health  Care,  acting  through  the  Office  of 
Drug  Pricing  (ODP),  received  eleven 
letters  including  comments  concerning 
the  scope  of  the  340B  Program, 
contractor  certification,  contractor  and 
entity  penalties  for  drug  diversion, 
creation  of  an  agency  relationship 
between  the  entity  and  the  contractor, 
entity  responsibilities  including  price 
estabUshment,  reimbiu^ement, 
inventory  control,  and  the  like. 

Although  some  manufacturers 
expressed  concerns  regarding  the 
potential  for  drug  diversion,  the 
Department  has  received  no  evidence  of 
diversion  that  has  required  an  official 
Departmental  investigation.  This 
includes  the  various  drug  distribution 
systems,  among  them  those  using 
contract  pharmacy  services.  However,  in 
response  to  manufacturers'  concerns, 
the  Department  intends  to  study  the  use 
of  contracted  pharmacy  services  for 
accessing  340B  drugs  to  determine  if 
there  is  evidence  of  drug  diversion.  In 
particular,  the  Department  will  examine 
closely  documented  complaints, 
including  the  results  of  manufacturers' 
audits,  will  use  other  analyses  as 
deemed  appropriate,  and  will  consider 
whether  additional  safeguards  are 
necessary. 

We  received  some  very  positive 
comments  in  support  of  the  mechanism. 
These  comments  discussed  the  many 
covered  entities  which  do  not  operate 
their  own  licensed  pheurmacies; 
therefore,  the  guidelines  encourage 
these  entities  to  participate  in  the 
program.  Because  these  covered  entities 
provide  medical  care  for  many 
individuals  and  families  with  incomes 
well  below  200%  of  the  Federal  poverty 
level  and  subsidize  prescription  drugs 
for  many  of  their  patients,  it  was 
essential  for  them  to  access  340B 
pricing.  Covered  entities  could  then  use 
savings  reahzed  from  participation  in 
the  program  to  help  subsidize 
prescriptions  for  their  lower  income 
patients,  increase  the  number  of  patients 
whom  they  can  subsidize  and  expand 


services  and  formularies.  One 
commenter  described  the  guidelines  as 
straightforward,  clear  and  consistent 
with  section  340B.  Another  commenter 
stated  that  the  "use  of  contract 
pharmacies  by  covered  entities  is 
fundamental  to  the  success  of  the  VHCA 
(Veterans  Health  Care  Act]  drug  pricing 
program."  The  commenter  supported 
the  guidelines  and  urged  the 
Department  to  expedite  their 
completion,  as  the  importance  of  the 
contract  pharmacy  option  to  their 
members  could  not  be  overstated. 
The  following  section  presents  a 
summary  of  all  major  comments, 
grouped  by  subject,  and  a  response  to 
each  comment.  All  comments  were 
considered  in  developing  this  final 
notice,  writh  changes  made  to  increase 
clarity  and  readabiUty.  In  addition,  to 
provide  further  technical  assistance  and 
guidance  to  covered  entities  interested 
in  using  this  mechanism,  examples  of 
report  contents,  a  suggested  system  to 
ensure  an  adequate  drug  tracking 
system,  and  a  method  to  ensure  patient 
eligibility  are  included.  Various 
commenters,  and  in  particular  drug 
manufacturers,  suggested  the  need  for 
detailed  systems.  "The  National 
Association  of  Community  Health 
Centers  suggested  some  of  the  specific 
examples. 

(B)  Comments  and  Responses 

(1)  General 

Comment:  The  use  of  contract 
pharmacy  services  is  inconsistent  with 
section  340B  of  the  PHS  Act  and  results 
in  an  unauthorized  expansion  of  the 
program. 

Response:  Section  340B,  which 
established  the  Drug  Pricing  Program, 
requires  manufacturers  to  sell  to 
covered  entities  at  or  below  a  ceiling 
price  determined  by  a  statutory  formula. 
The  statute  is  silent  as  to  permissible 
drug  distribution  systems.  There  is  no 
requirement  for  a  covered  entity  to 
purchase  drugs  directly  from  the 
manufacturer  or  to  dispense  drugs  itself. 
It  is  clear  that  Congress  envisioned  that 
various  types  of  drug  delivery  systems 
would  be  used  to  meet  the  needs  of  the 
very  diversified  group  of  340B  covered 
entities. 

It  has  been  the  Department's  position 
that  if  a  covered  entity  using  contract 
pharmacy  services  requests  to  purchase 
a  covered  drug  from  a  participating 
manufactiu^r,  the  statute  directs  the 
manufacturer  to  sell  the  drug  at  the 
discounted  price.  If  the  entity  directs 
the  drug  shipment  to  its  contract 
pharmacy,  we  see  no  basis  on  which  to 
conclude  that  section  340B  precludes 
this  type  of  transaction  or  otherwise 
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exempts  the  manufacturer  from 
statutory  compliance.  However,  the 
entity  must  comply,  under  any 
distribution  mechanism,  with  the 
statutory  prohibition  on  drug  diversion. 

During  the  early  period  of  program 
implementation,  it  became  apparent  that 
only  a  very  small  number  of  the  11,500 
covered  entities  used  in-house 
pharmacies  (approximately  500), 
although  additional  entities  participated 
by  buying  drugs  for  their  physician 
dispensing  activities,  hi  addition,  many 
of  the  larger  groups  of  covered  entities, 
including  community  and  migrant 
health  centers,  hemophilia  clinics  and 
most  of  the  Ryan  White  HIV  service 
programs  (e.g..  State  AIDS  Drug 
Assistance  Programs)  depend  upon 
outside  pharmacy  services.  Yet,  because 
the  delivery  of  pharmacy  services  is 
central  to  the  mission  of  (and  a  legal 
mandate  in  some  instances  for)  these  . 
providers,  they  rely  on  outside 
pharmacies  to  Rll  the  need.  It  would 
defeat  the  purpose  of  the  340B  program 
if  these  covered  entities  could  not  use 
their  afBliated  pharmacies  in  order  to 
participate  in  the  340B  program. 
Otherwise,  they  would  be  faced  with  the 
untenable  dilemma  of  having  either  to 
expend  precious  resources  to  develop 
their  own  in-house  pharmacies  (which 
for  many  would  be  impossible)  or  forego 
participation  in  the  program  altogether. 
Neither  option  is  within  the  interest  of 
the  covered  entities,  the  patients  they 
serve,  or  is  consistent  with  the  intent  of 
the  law. 

As  early  as  1^93,  several  covered 
entity  groups  and  a  home  care  company 
came  forward  to  assist  the  Department 
in  developing  a  workable  mechanism  to 
use  outside  pharmacies  under 
arrangements  which  would  decrease  the 
drug  diversion  potential.  The  result  was 
the  November  1  proposed  notice,  which 
articulates  a  voluntary  model 
agreement.  Currently,  contract 
pharmacies  are  used  by  a  number  of 
large  organizations,  such  as  the 
American  Red  Cro.ss,  several  community 
health  centers,  and  the  New  York  Blood 
Consortium. 

It  must  be  understood  that  the  use  of 
contract  services  is  only  providing  those 
covered  entities  (which  would 
otherwise  be  unable  to  participate  in  the 
program)  a  process  for  accessing  3408 
pricing.  The  mechanism  does  not  in  any 
way  extend  this  pricing  to  entities 
which  do  not  meet  program  eligibility. 
However,  it  has  permitted  more  eligible 
entities  to  participate  in  the  program 
with  a  reasonable  assurance  that  the 
potential  for  drug  diversion  is 
eliminated. 


Comment:  The  guidelines  were 
proposed  without  a  comprehensive 
notice  and  comment  period. 

Response:  During  the  early  months 
following  enactment,  it  became  clear 
that  there  were  many  gaps  in  the 
legislation  and  some  form  of  program 
structure  was  necessary  to  move  the 
program  forward.  There  were 
approximately  11,500  eligible  entities, 
500  participating  manufacturers, 
numerous  wholesalers  and  many 
Federal  programs  affected  by  this 
legislation  and  all  seeking  guidance.  It 
was  incumbent  upon  the  Department  to 
implement  this  difficult  Congressional 
mandate  in  an  expeditious  manner. 

Interpretive  rules  and  statements  of 
policy  were  developed  to  provide 
necessary  program  guidance.  The 
Department  has  published  these 
guidelines  in  the  Federal  Register,  used 
a  Federal  clearance  process  (including 
the  Office  of  Management  and  Budget's 
clearance)  and  provided  a  public 
comment  period  to  obtain  both  Federal 
as  well  as  public  input  into  guideline 
development.  The  Department 
considered  all  comments  in  developing 
these  final  guidelines. 

The  guidelines  explain  how  the 
Department  intends  to  administer  the 
340B,  further  explain  the  statutory 
language  by  clarifying  the  meaning 
given  by  the  Department  to  particular 
words  or  phrases,  and  do  not  exceed  the 
purpose  of  340B  or  conflict  with  any  of 
its  provisions.  We  believe  that  these 
guidelines  create  no  new  law  and  create 
no  new  rights  or  duties;  therefore,  they 
are  not  subject  to  the  Administrative 
Procedure  Act's  requirement  of  notice 
and  comment.  Nevertheless,  the 
Department  chose  to  solicit  and  respond 
to  pubhc  comment. 

Comment:  As  a  matter  of  State  law, 
entities  possess  the  right  to  hire  retail 
pharmacies  to  act  as  their  agents  in 
providing  pharmaceutical  care  to  their 
patients.  As  a  general  rule,  a  person  or 
entity  privileged  to  perform  an  act  may 
appoint  an  agent  to  perform  the  act 
unless  contrary  to  public  policy  or  an 
agreement  requiring  personal 
performance.  Restatement  of  Agency  2d 
§  17  (1995).  Hence,  even  in  the  absence 
of  Federal  guidelines,  covered  entities 
have  the  right  to  contract  with  retail 
pharmacies  for  the  purpose  of 
dispensing  340B  drugs.  By  issuing 
guidelines  in  this  area,  ODP  is  not 
seeking  to  create  a  new  right  but  rather 
is  simply  recognizing  an  existing  right 
that  covered  entities  enjoy  under  State 
law. 

Response:  We  agree.  However, 
entities,  under  any  distribution  system, 
must  comply  with  the  statutory 
prohibition  against  diversion  of  340B 


drugs  to  individuals  who  are  not 
patients  of  the  covered  entities.  Further, 
the  dispensing  of  drugs,  purchased  with 
a  340B  discount,  must  not  result  in  the 
generation  of  a  Medicaid  rebate. 

Comment:  Participation  in  the 
Contract  pharmacy  mechanism  by 
hemophilia  treatment  centers  funded 
under  the  Maternal  and  Child  Health 
Block  Grant  Program  would  contravene 
the  central  goals  of  that  program  and 
could  result  in  grant  termination  or  non- 
renewal. 

Response:  Block  grant  funds  are 
designed  for  formula  allocation  to  the 
States  to  meet  specific  defined  needs  in 
the  legislation.  Congress  recognized  that 
the  Maternal  and  Child  Health  Bureau 
(MCHB)  had  other  needs  that  should  be 
met  more  flexibly;  therefore,  fifteen 
percent  of  the  appropriation  is  a 
discretionary  set-aside.  These  funds  are 
not  subject  to  the  specific  parameters  of 
block  grant  funds  but  instead  are  used 
to  fulfill  other  goals  within  the  MCHB 
mission.  This  includes  the  provision  of 
services  (including  pharmaceuticals)  to 
individuals  with  hemophilia  disorders 
and  their  families.  Therefore,  the 
purchase  of  pharmaceuticals  by 
hemophilia  centers  does  not  contravene 
grant  principles. 

Comment:  The  contract  pharmacy 
mechanism  contravenes  Federal  and 
State  laws  and  regulations  (e.g.. 
Prescription  Drug  Marketing  Act  and  the 
Anti-kickback  Statute). 

Response:  We  found  no  indication 
that  the  guidelines  contravene  Federal 
or  State  law.  Regarding  allegations  that 
the  guidelines  contravene  the 
Prescription  Drug  Marketing  Act 
(PDMA),  it  is  clear  that  the  guidelines 
fall  squarely  within  the  PDMA  resale 
exception  that  allows  the  dispensing  of 
a  prescription  drug  purchased  by  a 
health  care  entity  when  dispensing  is 
pursuant  to  a  prescription.  See  21  U.S.C. 
353(c)(3)(B)(v).  Under  the  guidelines, 
the  contract  pharmacy  would  dispense 
340B  drugs  to  patients  of  the  covered 
entity  pursuant  to  a  prescription.  The 
contract  pharmacy  would  act  as  an 
agent  of  ihe  covered  entity,  in  that  it 
would  not  resell  a  prescription  drug  but 
rather  distribute  the  drug  on  behalf  of 
the  covered  entity.  This  situation  is  akin 
to  a  covered  entity  having  its  own 
pharmacy.  Moreover,  the  guidelines 
include  controls  intended  to  prevent 
diversion  and  provide  for  accountability 
of  drug  stocks.  For  these  reasons,  the 
guidelines  are  consistent  with  both  the 
letter  and  the  spirit  of  the  PDMA. 

We  believe  it  necessary  to  ensure  that 
covered  entities  contracting  with 
pharmacies  to  dispense  340B  drugs  are 
aware  of  the  requirements  of  the  Federal 
anti-kickback  statute  and  the  way  in 
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which  such  requirements  could  apply  to 
their  arrangements  with  contracting 
pharmacies.  To  this  end,  we  inserted 
into  the  guidelines  a  discussion  of  the 
statute's  requirements  and  its  potential 
application  in  this  type  of  contracting 
situation. 

In  addition,  provision  (e)  of  the 
guidelines  provides  that  the  "contractor 
and  the  covered  entity  will  adhere  to  all 
Federal,  State,  and  local  laws  and 
requirements."  As  a  general  matter,  we 
found  it  iftipossible  to  discuss  each 
State's  laws  and  regulations  regarding 
drug  purchase,  distribution,  and 
dispensing  in  relation  to  the  many 
different  types  of  entities  and  their 
individual  needs.  We  believe  it 
appropriate  that  the  guideUnes  include 
a  provision  that  requires  each  entity  and 
contractor  to  be  responsible  for  ensuring 
that  their  particular  contracting 
arrangements  and  operations  conform  to 
the  requirements  of  all  applicable  laws 
and  regulations. 

Comment:  The  ODP  should  develop  a 
uniform  contractual  agreement  and 
distribute  this  agreement  to  covered 
entities  for  use  without  modification. 

Response:  The  guidelines  propose  a 
model  format  only.  The  Department  has 
included  in  the  guideUnes  provisions 
necessary  to  ensure  that  covered  entities 
and  contract  pharmacies  understand 
and  agree  not  to  violate  340B 
provisions.  Because  of  the  wide 
diversity  of  covered  entities  (including 
hemophilia  clinics,  large  hospitals, 
migrant  health  clinics,  family  planning 
service  programs  and  State  AIDS  drug 
assistance  programs),  it  would  be 
impossible  to  include  provisions 
responsive  to  the  needs  of  all  entities. 

Comment:  ODP  should  keep  a  list  of 
all  acceptable  contract  pharmacies. 

Response:  Any  pharmacy  licensed  by 
a  State  Board  of  Pharmacy  is  acceptable. 

Comment:  Some  State  laws  require 
that  manufactiu"ers  ensure  that  a  buyer 
is  licensed  to  purchase  pharmaceuticals. 
Covered  entities  that  do  not  have 
pharmacy  operations  would  not  be 
licensed,  and  thus,  in  some  States, 
manufacturers  could  not  receive  from 
the  covered  entity  the  assurance 
required  by  State  law. 

Response:  Provision  (e)  provides  that 
the  covered  entity  will  adhere  to  all 
Federal,  State  and  local  laws  and 
requirements.  Accordingly,  if  State  X 
requires  an  entity  to  be  licensed  to 
purchase  drugs  and  a  covered  entity 
subject  to  the  laws  of  State  X  does  not 
have  a  pharmacy  license,  it  may  not  be 
able  to  purchase  drugs.  However,  if 
State  X  permits  a  covered  entity  to  use 
contract  pharmacy  services  to  purchase 
drugs  on  its  behalf,  the  entity  could 
presumably  use  this  mechanism.  To  the 


extent  the  guidelines  may  be 
inconsistent  with  a  State's  distributor 
licensing  requirements,  this  same 
reasoning  would  apply. 

Comment:  Covered  entities  may  bill 
insurers  for  340B  drugs  at  the  usual 
price,  resulting  in  the  savings  not  being 
passed  on  to  the  patients. 

Response:  Section  340B  does  not  limit 
the  pricing  behavior  of  covered  entities. 
It  is  our  understanding  that  covered 
entities  have  a  variety  of  drug  pricing 
approaches.  While  some  may  pass  all  or 
a  significant  part  of  the  discount  to  their 
patients,  others  may  set  the  price 
slightly  higher  than  the  actual 
acquisition  cost  plus  a  reasonable 
dispensing  fee,  using  the  savings  to 
reach  more  eligible  patients  and  provide 
more  comprehensive  services.  The 
Department  intends  to  examine  the 
section  340B  drug  pricing  activities  of 
covered  entities  to  determine  the 
various  approaches  used  and  the 
rationale  for  these  approaches. 
However,  until  it  completes  its 
examination  of  this  issue,  the 
Department  notes  that  a  modest  section 
340B  price  markup,  with  saving  realized 
from  the  discounts  used  by  covered 
entities  only  for  purposes  of  the  federal 
program  (including  certain 
disproportionate  share  hospitals)  which 
provides  its  section  340B  eligibility  does 
not  appear  to  be  inconsistent  with  the 
drug  pricing  program. 

Comment:  There  should  be  a 
limitation  to  only  those  covered  entities 
that  do  not  have  the  capability  under 
State  pharmacy  law  to  purchase  and 
dispense  prescription  drugs. 

Response:  The  guidelines  have  been 
revised  to  read  that  the  "mechanism  is 
designed  to  facilitate  program 
participation  for  those  eligible  covered 
entities  that  do  not  have  access  to  an 
appropriate  'in-house'  pharmacy 
services."  However,  this  is  not  a  bar  to 
the  use  of  the  mechanism  by  any 
covered  entity. 

Comment:  A  covered  entity  should 
use  only  one  form  of  participation,  and 
if  it  purchases  in  its  own  right  for  some 
patients,  it  should  not  use  a  contractor 
for  others. 

Response:  Some  covered  entities  may 
receive  nominal  pricing  directly  from  a 
manufacturer  (e.g.,  family  planning)  for 
specific  drugs,  may  obtain  certain  drugs 
through  promotional  discounts,  or  have 
a  manufacturer-specific  indigent  free 
drug  program  which  could  necessitate 
the  prociu^ment  of  other 
pharmaceuticals  from  a  retail  pharmacy. 
The  statute  does  not  limit  the  covered 
entities'  access  to  these  avenues  of  drug 
purchasing. 

Comment:  The  Department  should 
establish  criteria  that  a  contractor  and  a 


covered  entity  must  meet  in  order  to  be 
in  compUance  with  section  340B 
provisions  and  receive  340B  pricing. 

Response:  The  contracted  pharmacy 
mechanism  does  establish  these  criteria 
in  that  it  includes  provisions  for 
purchasing  only  by  the  entity  and  not 
contractor,  identifies  customary  and 
adequate  records  that  can  provide  an 
audit  trail,  preclusion  of  the  filling  of 
Medicaid  prescriptions  (thus  preventing 
duplicate  discounting),  and  three 
provisions  related  to  the  potential  for 
drug  diversion  (agreement  not  to  divert 
with  specified  penalties,  customary 
drug  tracking  systems,  and  an  agreement 
to  permit  manufacturer  and  HHS 
audits). 

Comment:  The  reference  to  "facility" 
in  provision  (b)  should  be  changed  to 
"entity"  for  clarification. 

Response:  The  guideUnes  were 
revised  accordingly. 

Comment:  The  Department  should 
review  all  contracts  between  covered 
entities  and  pharmacies  or  develop  a 
procedure  for  certifying  that  each 
contract  pharmacy  arrangement  meets 
the  mechanism  criteria. 

Response:  The  Department  has  added 
a  provision  to  the  guidelines  which 
suggests  that  covered  entities  utilizing 
contract  pharmacy  services  submit  to 
the  ODP  a  certification  that  they  have 
signed  and  have  in  effect  an  agreement 
with  the  pharmacy  contractor 
containing  provisions  (a)  through  (k)  as 
outlined  in  the  guidelines.  For  the 
convenience  of  participating  drug 
manufacturers,  the  names  of  covered 
entities  which  submit  a  certification,  or 
have  submitted  an  alternate  mechanism 
to  reduce  the  potential  for  drug 
diversion  which  has  been  approved  by 
ODP,  will  be  placed  on  the  program 
electronic  bulletin  board  (EDRS)  for 
public  access. 

Comment:  Covered  entities  should  be 
permitted  to  contract  with  more  than 
one  site  and  contractor.  Although  we 
understand  that  the  Umitation  of  one 
contractor  (with  multiple  sites)  was 
intended  to  address  drug  diversion 
concerns,  covered  entities  will  have  the 
incentive  of  directing  their  patients  to 
the  contract  pharmacy  site  participating 
in  the  program,  even  though  there  may 
be  several  nonparticipating  sites  of 
contractors  that  would  be  more 
convenient  for  the  patients. 

Response:  Covered  entities  are 
imlikely  to  select  a  contract  pharmacy 
that  is  not  convenient  for  their  patients. 
See  also  the  discussion  of  patient 
choice,  below. 

Comment:  PHS  is  moving  from  a 
direct  purchase  discount  program  to  an 
indirect  charge-back  contracting  system. 
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Response:  All  340B  drugs  will  be  sold 
to  covered  entities:  therefore,  there  are 
no  additional  charge  backs  involved. 

12)  Patient  Choice 

Comment:  Provision  (c)  provides  that 
the  patient  may  obtain  the  prescription 
&x)m  the  pharmacy  provider  of  his  or 
her  choice.  Pharmacy  providers  cannot 
provide  prescriptions,  as  only  a 
physician  can  write  a  prescription.  The 
guidelines  should  permit  the  patient  to 
obtain  the  prescription  from  the  covered 
entity  physician  and  then  be  able  to  fill 
that  prescription  at  the  pharmacy  of  his 
or  her  choice.  Further,  the  covered 
entity  physician  should  inform  each 
patient  that  he  or  she  has  the  freedom 
to  choose  any  pharmacy  to  fill  the 
prescription. 

Response:  The  use  of  the  word 
"prescription"  may  be  somewhat 
confusing.  We  have  revised  this 
provision  to  read  "may  obtain  the 
prescription  from  the  covered  entity  and 
then  obtain  the  dnig(s)  from  the 
pharmacy  provider  of  his  or  her 
choice."  In  addition,  a  provision  is 
added  to  address  the  responsibility  of 
the  covered  entity  physicism  to  inform 
the  patient  of  his  or  her  freedom  of 
choice. 

Comment:  Wording  should  be  added 
to  provision  (c)  to  make  it  clear  that 
when  a  patient  obtains  a  drug  from  a 
retail  pharmacy  other  than  the  entity's 
contract  pharmacy,  the  manufacturer 
does  not  have  to  offer  this  drug  at  340B 
pricing. 

Response:  The  guidelines  were 
revised  accordingly. 

(3)  BUI  to/Ship  to 

Comment:  The  type  of  "bill  to,  ship 
to"  arrangement  proposed  in  the  notice 
is  not  a  "purchase"  by  the  covered 
entity. 

Response:  Please  note  provision  (a)  of 
the  notice  which  states  "the  covered 
entity  will  purchase  the  drug."  The 
contract  pharmacy  does  not  purchase 
the  drug.  Title  to  the  drugs  passes  to  the 
covered  entity. 

Comment:  A  "ship  to,  bill  to" 
arrangement  may  not  be  lawful  in  many 
States  (e.g.,  state  distributor  licensing 
requirements). 

Response:  The  Department  obtained 
information  from  both  the  American 
Pharmaceutical  Association  and  the 
National  Association  of  Boards  of 
Pharmacy  which  suggests  that  no  State 
would  consider  this  type  of  activity 
unlawful. 

Comment:  If  the  "ship  to,  bill  to" 
procedure  is  implemented  through 
wholesalers,  there  are  no  procedures  in 
place  that  can  enable  a  manufacturer  to 
conduct  an  adequate  audit. 


Response:  The  guidelines  provide  that 
the  covered  entity  will  verify,  using  the 
contractor's  (readily  retrievable) 
customary  business  records,  that  a 
tracking  system  exists  which  will  ensure 
that  drugs  purchased  under  the  Act  are 
not  diverted  to  individuals  who  are  not 
patients  of  the  covered  entity.  These 
records  will  be  maintained  for  the 
period  of  time  required  by  the  State  law 
and  regulations.  The  guidelines  provide 
that  the  contractor  will  provide  the 
covered  entity  with  reports  consistent 
with  normal  business  practices  as  well 
as  maintain  records  separate  from  it's 
own  operation.  In  addition,  the 
contractor  will  agree  to  be  subject  to 
audits  by  both  the  manufacturers  and 
the  Department.  In  light  of  these 
provisions,  audits  will  be  possible, 
regardless  of  whether  drugs  are  shipped 
by  manufacturers  or  wholesalers. 

Comment:  A  "ship  to,  bill  to" 
procedure  could  interfere  with 
marketing  arrangements  that  an 
individual  manufacturer  may  have 
established  as  part  of  its  ti^ual  business 
practices. 

Response:  Because  the  manufactiurer 
is  still  selling  to  the  covered  entities,  we 
can  see  no  interference  with  marketing 
arrangements.  The  manufacturer  will  be 
using  its  usual  business  practices.  Only 
the  delivery  of  the  drug  will  be  altered. 

Comment:  The  covered  entity  (not  its 
contractor)  will  place  all  orders  for 
drugs  based  upon  its  projections  of  the 
needs  of  its  patients. 

Response:  Because  the  covered  entity 
will  have  no  knowledge  of  the  inventory 
levels  of  the  pharmacy,  it  would  be 
unrealistic  to  include  a  provision  that 
the  covered  entity  will  order  340B 
drugs. 

Comment:  The  covered  entity, 
consistent  with  customary  business 
practices  in  wholesale  purchases, 
should  make  timely  payment  of  Invoices 
for  drugs  shipped  to  the  contractor 
pursuant  to  the  entity's  order. 

Response:  yNe  have  Included  this 
concept  in  the  guidelines,  Section  1  of 
Appendix. 

(4)  Penalties 

Comment:  The  penalty,  for  the 
contract  pharmacy  which  violates  the 
agreement  not  to  resell  or  transfer  a  drug 
purchased  at  340B  pricing  is 
inadequate.  Knowing  violators  should 
be  fined  beyond  their  imjust  profit  and 
criminal  and  fraud  penalties  should  be 
Imposed. 

Response:  The  £)epartment  has  no 
statutory  authority  to  assess  additional 
penalties  beyond  the  authority  provided 
in  section  340B.  However,  to  the  extent 
the  Department  is  aware  that  Improper 
action  by  an  entity  or  a  contract 


pharmacy  may  be  a  violation  of  law,  we 
will  refer  such  cases  to  appropriate 
authorities 

(5)  Potential  Drug  Diversion 

Comment:  PHS  should  conduct  an 
annual  audit  of  each  contract  pharmacy 
to  ensure  compliance  with  all 
Departmental  rules  and  regulations. 

Response.  Subject  to  the  availability 
of  funds,  the  Department  intends  to 
conduct  a  study  of  the  contract 
pharmacy  mechanism.  Depending  upon 
the  results  of  this  analvsis  and  the 
availability  of  funds,  further  study  may 
result.  Annual  audits  of  each  contract 
pharmacy  situation  would  be 
burdensome  ajid  are  not  feasible. 

Comment:  Contract  pharmacies  will 
be  motivated  to  identifv  patients  other 
than  those  of  the  covered  entity  whose 
drug  usage  can  afford  the  contractor  a 
profit  opportunity.  The  covered  entity 
should  be  responsible  to  the 
manufacturer  for  any  diversion  by  the 
contractor  of  340B  drugs  to  individuals 
who  are  not  patients  of  the  covered 
entity. 

Response:  The  guidelines  contains 
provision  (h),  in  which  both  parties 
agree  to  not  "resell  or  transfer  a  drug 
purchased  at  section  3408  prices  to  an 
individual  who  is  not  a  patient  of  the 
covered  entity."  In  addition,  this 
provision  provides  that  if  diversion  has 
occurred,  the  contractor  will  pay  the 
amount  of  the  discount  in  question  so 
that  the  covered  entity  can  reimburse 
the  manufacturer,  as  required  by  section 
340B(a)(5)(D). 

Comment:  The  mechanism  should 
include  provisions  for  ensuring  that  the 
agreement  wall,  in  fact,  be  enforced. 

Response:  The  Department  does  have 
the  authority  to  remove  a  covered  entity 
from  the  eligibility  list  if  it  (or  its 
contract  pharmacy)  is  found  to  have 
diverted  340B  drugs  to  individuals  who 
are  not  patients  of  the  entity.  To  this 
end,  the  Department  has  developed  a 
mechanism  to  receive  and  investigate 
complaints  concerning  drug  diversion. 
This  mechanism  was  published  in  the 
Federal  Register  for  notice  and 
comment  on  June  10,  1994  (59  FR 
30021).  In  addition,  the  Department,  at 
various  public  meetings  concerning  the 
implementation  of  340B,  has  requested 
dociunentation  of  any  covered  entity 
drug  diversion.  To  date,  the  Department 
has  received  no  indication  of  drug 
diversion  in  relation  to  drugs  purchased 
at  340B  discount  pricing  that  has 
required  an  official  Departmental 
investigation. 

Comment:  The  manufacturer  appears 
to  bear  the  sole  risk  arising  from  abuses 
of  the  program  and  has  no  recourse  if 
such  abuse  occurs.  The  manufacturer 
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has  limited  ability  to  verify  an 
arrangement  between  the  covered  entity 
and  the  contract  pharmacy.  Under  the 
statute,  the  manufacturer's  only  remedy 
is  to  demand  an  audit;  however,  the  lack 
of  final  audit  guidelines  has  effectively 
prevented  manufacturers  from 
undertaking  this  type  of  activity.  PHS 
should  meike  arrangements  for 
injimctive  relief  to  prevent  damages 
from  ongoing  violations  of  the  statute,  or 
provisions  for  terminating  the 
participation  of  covered  entities  or  their 
contractors. 

Response:  The  manufacturer  has 
sufficient  remedies  available  to  detect 
and  eliminate  abuse  of  the  program. 
First,  the  manufactiirer  may  audit  the 
entity.  Although  the  audit  guidelines 
were  not  published  in  final  form,  we 
consider  the  proposed  guidelines, 
published  in  the  Federal  Register,  a 
sufficient  statement  of  Department 
guidelines  to  allow  manufacturers  to 
proceed  with  an  entity  audit.  Second, 
the  Department  has  developed  a  dispute 
resolution  process  to  provide  parties 
with  an  informal  mechanism  to  bring 
before  the  Department  allegations  of 
behavior  that  is  in  violation  of  340B. 
Third,  the  contract  pharmacy  guideUnes 
provide  that  if  the  covered  entity  or  its 
contractor  is  found  to  have  violated  the 
340B  prohibition  against  drug  diversion 
(and  duplicate  discounting),  the  covered 
entity  could  be  removed  from  the  list  of 
covered  entities  and  could  no  longer 
access  340B  pricing. 

Comment:  The  covered  entity  should 
establish  a  process  for  a  quarterly 
reconciliation  of  its  prescribing  records 
wUh  the  contractor's  inventory  and 
dispensing  records  to  provide  for  early 
detection  of  diversion  and  remediation 
of  irregvilarities. 

Response:  We  have  included  a 
provision  that  covered  entity  will 
establish  a  process  for  a  quarterly 
random  (sample)  comparison  of  its 
prescribing  records  with  the  contractor's 
dispensing  records  to  detect  potential 
irregularities. 

Comment:  The  covered  entity  should 
establish  prior  authorization  protocol, 
assuring  that  the  individual's  status  as 
a  patient  of  the  entity  is  confirmed  by 
the  entity  in  advance  of  product 
dispensing. 

Response:  The  contractor  should  have 
some  type  of  assiu-ance  that  the  patient 
to  whom  the  contractor  is  dispensing 
the  3408  drug  is  a  patient  of  a  covered 
entity  participating  in  the  340B 
Program.  To  that  end,  we  have  added  a 
provision  to  the  guideUnes  stating  that 
the  covered  entity  and  the  contractor 
will  develop  a  system  to  verify  patient 
eligibility  (e.g.,  eligible  patient  list  or  a 
validated  prescription).  Additionally, 


we  have  included  a  suggested  contract 
provision  which  states,  "(pharmacy) 
will  dispense  covered  drugs  only  in  the 
following  circiunstances:  (1)  Upon 
presentation  of  a  prescription  bearing 
the  (covered  entity's)  name,  the  eligible 
patient's  name,  a  designation  that  the 
patient  is  an  eligible  patient,  and  the 
signature  of  a  legally  qualified  health 
care  provider  affiliated  with  the 
(covered  entity);  or  (2)  receipt  of  a 
prescription  ordered  by  telephone  on 
behalf  of  an  eligible  patient  by  a  legally 
qualified  health  care  provider  affiliated 
with  the  (covered  entity)  who  states  that 
the  prescription  is  for  an  eligible 
patient.  The  (covered  entity)  should 
provide  a  list  to  the  (pharmacy)  of  all 
such  qualified  health  care  providers  and 
wrill  update  the  list  of  providers  to 
reflect  any  changes,  which  is  consistent 
with  customary  business  practice." 

Comment:  The  contract  agreement 
should  restrict  pharmacy  services  to 
only  those  patients  who  receive  thefr 
medical  care  from  the  covered  entity. 

Response:  Provision  (g)  of  the 
guidelines  provide?  that  the  contractor 
will  not  resell  or  transfer  a  340B  drug 
to  an  individual  who  is  not  a  patient  of 
the  entity.  The  Department  issued 
proposed  guidelines  to  define  the  word 
"patient"  in  a  Federal  Register  notice 
on  August  3,  1995.  See  60  FR  39762. 
Provision  (2)  of  the  definition  provides 
that  an  individual  is  a  patient  of  a 
covered  entity  if,  among  other 
requirements,  the  "individual  receives 
health  care  services  from  a  health  care 
professional  who  is  either  employed  by 
the  covered  entity  or  provides  health 
care  luider  contractual  or  other 
arrangements  (e.g..  referral  for 
consultation)  such  that  the 
responsibility  for  the  care  provided 
remains  with  the  covered  entity." 
Currently,  the  Department  is  analyzing 
the  comments  received  in  response  to 
that  notice  and  is  developing  final 
guidelines. 

It  must  be  noted  that  the  covered 
entity  is  responsible  for  any  diversion  of 
its  drugs  to  ineligible  individuals; 
therefore,  it  must  make  every  effort  to 
thoroughly  scrutinize  the  contractor's 
dispensing  records,  to  determine  if  the 
340B  drugs  were  dispensed  to  only 
eligible  recipients.  If  a  manufacturer 
beGeves  that  a  covered  entity  contractor 
is  diverting  340B  drugs  to  ineligible 
recipients,  the  manufacturer  should 
immediately  contact  the  Department 
with  this  information  and  submit  all 
supporting  documentation  so  that  a 
thorough  investigation  can  be  initiated. 

Comment:  PHS  should  oversee 
contractors'  compUance  with  the 
contracts  regarding  the  340B  prohibition 


against  drug  diversion  and  duplicate 
discounting. 

Response:  Because  the  covered  entity 
purchases  the  drug,  retaining  title,  and 
directs  shipment  to  its  contractor,  it 
retains  responsibility  for  the  drug.  If  the 
drug  generates  a  Medicaid  rebate  or  is 
diverted  to  an  individual  who  is  not  a 
patient  of  the  covered  entity,  the  entity 
will  be  responsible  for  such  activity. 
The  Department  and  a  participating 
manufacturer  have  the  authority  to  audit 
the  records  of  the  covered  entity  and  the 
contractor  that  directly  relate  to  that 
manufacturer's  drugs  and  to  the  340B 
prohibitions  against  drug  diversion  and 
duplicate  discounting.  See  proposed 
Audit  Guidelines,  59  FR  30021,  Jime  10, 
1994.  Further,  the  Department  has 
proposed  a  dispute  resolution  process  in 
which  a  manufacturer  may  bring  a  claim 
against  an  entity  for  drug  diversion  or 
duplicate  discounting.  See  Dispute 
Resolution,  59  FR  30023.  If  the  entity  (or 
its  contractor)  is  found  to  have  violated 
such  prohibitions,  the  entity  is  required 
by  340B(a)(5)(D)  to  pay  the 
manufacturer  the  amount  of  the 
discount  in  dispute,  and,  pursuant  to 
340B(a)(4),  the  Department  may 
determine  that  the  entity  is  no  longer  a 
"covered  entity"  eligible  to  access  340B 
pricing. 

We  have  added  several  suggested 
contract  provisions  that  are  consistent 
with  normal  business  practices  to  the 
guidelines  (Appendix)  to  provide 
further  technical  assistance  in  this  area. 
One  provision  concerning  potential 
discrepancies  in  ordering  and  shipping 
states,  "the  pharmacy  will  compare  all 
shipments  received  to  the  orders  and 
inform  the  covered  entity  of  any 
discrepancy  within  five  (5)  business 
days  of  receipt."  Concerning  an 
appropriate  tracking  system  to  prevent 
drug  diversion,  another  provision  states, 
"prior  to  the  pharmacy  providing 
pharmacy  services  pursuant  to  this 
agreement,  the  (covered  entity)  will 
have  the  opportunity,  upon  reasonable 
notice  and  during  business  hours,  to 
examine  the  tracking  system  and  may 
require  (the  pharmacy)  to  make  any 
modifications  to  such  system  as  the 
(covered  entity)  may,  in  its  sole 
discretion,  require.  Such  a  system  may 
include  sample  quarterly  comparisons 
of  eligible  patient  prescriptions  to  the 
dispensing  records  and  a  six  (6)  month 
comparison  of  340B  drug  purchasing 
and  dispensing  records.  The  (pharmacy) 
will  permit  the  (covered  entity)  or  its 
duly  authorized  representatives  to  have 
reasonable  access  to  (pharmacy's) 
facilities  and  records  during  the  term  of 
this  agreement  in  order  to  make  periodic 
checks  regarding  the  efficacy  of  such 
tracking  systems.  (Pharmacy)  agrees  to 
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make  any  and  all  adjustments  to  the 
tracking  system  which  (covered  entity) 
advises  are  reasonably  necessary  to 
prevent  diversion  of  covered  drugs  to 
mdividuals  who  are  not  patients  of  the 
(covered  entity)- " 

Comment:  There  should  be  a  process 
for  excluding  from  the  340B  Program 
those  contractors  that  are  in  violation  of 
the  statute  and  the  guidelines  should 
explicitly  note  that  the  pharmacy 
contractor  will  be  subject  to  additional 
civil  or  cnminal  penalties  if  violation  of 
the  guideline  involves  a  violation  of 
State  or  Federal  law. 

Response:  Covered  entities  which  are 
found  to  have  violated  the  prohibitions 
of  section  340B(a)(5)  can  be  excluded 
from  the  340B  Program,  after  an 
appropriate  opportunity  to  be  heard.  See 
Dispute  Resolution  Guidelines  in  59  FR 
30023.  June  10,  1994.  However,  if  the 
program  finds  that  the  pharmacy 
contractor  has  violated  these  statutory 
prohibitions,  it  cannot  bar  this 
pharmacy  from  dispensing  340B  drugs 
for  a  covered  entity.  Nevertheless,  the 
program  intends  to  alert  any  entity 
which  submits  a  certification  with  this 
particular  pharmacy  listed  as  the 
contractor  as  to  this  pharmacy's  past 
activities.  If  the  covered  entity  insists 
upon  using  this  pharmacy,  the 
Department  will  carefully  scrutinize  its 
activities  An  additional  provision  was 
added  to  address  the  potential  for  civil 
or  criminal  penalties  if  the  contractor 
violates  Federal  or  State  law. 

Comment:  The  agreement  should 
appoint  the  pharmacy  contractor  to  be 
the  agent  of  the  covered  entity  and 
discuss  the  duties  to  be  performed  by 
the  agent  on  behalf  of  the  covered  entity 
and  the  agent's  rights. 

Response:  We  believe  that  the 
relationship  between  the  covered  entity 
and  the  contract  pharmacy  is  one  of 
agency.  However,  the  form  of  the 
relationship  will  be  dictated  by  the 
terms  of  the  contract:  therefore,  it  is  not 
essential  to  characterize  the  relationship 
as  meeting  or  not  meeting  the  standards 
which  would  serve  under  applicable 
law  to  establish  an  agency  relationship. 
The  contract  terms  address  the  relative 
duties  of  the  parties  in  relation  to 
section  340B  and  diversion  and 
duplicate  discount  concerns  that  have 
been  raised  by  the  commenters. 
Accordingly,  we  have  concluded  that  it 
is  uimecessary  to  label  the  relationship 
between  the  covered  entity  and  the 
contract  pharmacy. 

Comment:  The  contract  pharmacy  is 
fully  accountable  for  maintaining  the 
security  of  the  PHS  inventory. 

Response:  There  is  no  requirement  for 
a  separate  (physical)  inventory  for  drugs 
purchased  at  a  340B  discount,  because 


a  separate  data  system  will  be  used  to 
verify  appropriate  dispensing. 

Comment:  Contract  pharmacies  are 
most  likely  Medicaid  pharmacy 
providers,  while  the  covered  entity 
likely  is  not.  Because  State  Medicaid 
programs  are  unlikely  to  issue  pharmacy 
nimibers  to  anyone  other  than  licensed 
pharmacies,  covered  entities  that  are  not 
licensed  pharmacies  wall  not  be  able  to 
bill  Medicaid  for  prescriptions 
dispensed  by  the  contract  pharmacies. 
This  task  will  be  completed  by  the 
contract  pharmacy.  The  mechanism 
excludes  Medicaid  drugs;  therefore,  the 
contract  pharmacy  must  have  two 
Medicaid  numbers  (i.e.,  340B  exclusion 
package  and  one  to  bill  Medicaid  for  its 
regular  customers).  However,  PHS  has 
not  required  the  contract  pharmacy  to 
do  so.  Moreover,  neither  the  pharmacy 
nor  the  State  has  any  incentive  to  "make 
arrangements"  to  carry  out  the  statute, 
since  both  may  gain  from  inadequate 
enforcement. 

Response:  The  mechanism  requires 
the  parties  to  comply  with  the 
prohibition  on  filling  Medicaid 
prescriptions  with  drugs  purchased  at 
340B  pricing.  Neither  the  covered  entity 
nor  the  contract  pharmacy  will  biU 
Medicaid  for  340B  drug  reimbursement; 
therefore,  there  will  be  no  need  for  two 
Medicaid  numbers.  The  340B  drugs  will 
not  generate  Medicaid  rebates. 

Comment:  As  the  owner  of  the  drug, 
the  covered  entity  should  be  responsible 
for  establishing  the  price  for  each  drug 
sold  to  a  patient  of  the  entity  (effectively 
preventing  the  contractor  from  charging 
whatever  price  it  chooses)  and  assuming 
full  responsibility  for  such  prices  under 
the  terms  of  the  PHS  grant  and  any 
applicable  consumer  protection  laws. 

Response:  Even  though  it  is  clearly 
stated  in  the  guidelines  that  the  covered 
entity  must  purchase  the  drug  (not  the 
contractor),  which  would  give  to  the 
covered  entity  title  to  and  responsibility 
for  the  drug,  we  have  added  the 
following  clarifying  language  to 
provision  (a):  "•  *  •  will  purchase  the 
drug  and  will  assume  full  responsibility 
for  establishing  its  price,  pursuant  to 
terms  of  a  PHS  grant  (if  applicable)  and 
any  applicable  consumer  protection 
laws." 

(6)  Records 

Comment:  The  contractor  should 
assure  that  all  pertinent  reimbursement 
accounts  and  dispensing  records 
maintained  by  the  contractor  for  the 
covered  entity  are  separate  from  the 
contractor's  own  operations  and  are 
accessible  to  the  covered  entity,  PHS, 
and  the  manufacturers  in  the  event  of  an 
audit.  The  contractor  should  provide 


these  records  to  the  manufacturer  upon 
request. 

Response:  We  have  added  the  concept 
of  separate  records  to  provision  (j)  to 
assure  the  availability  of  these  records 
in  the  case  of  an  audit  by  the 
manufacturer.  However,  a  manufacturer 
has  statutory  authority  to  access  these 
entity  records  by  performing  an  audit; 
therefore,  to  require  the  entity  to  submit 
records  upon  demand  would  be  unduly 
burdensome. 

Comment:  OOP  should  establish 
standards  for  reporting  that  will  ensure 
consistency  of  the  information  and 
approve  whatever  "record-keeping" 
system  is  used. 

Response:  Any  reasonable  system 
which  will  provide  an  adequate  audit 
trail  will  be  acceptable.  However, 
reporting  should  be  consistent  with 
State  pharmacy  laws  and  other  reporting 
mechanisms.  As  stated  earlier  in  this 
section,  sample  contract  provisions  are 
suggested  which  describe  such  records 
and  reports  (e.g.,  prescription  files, 
velocity  reports,  and  records  of  ordering 
and  receipt). 

Comment:  Reporting  requirements 
should  include  some  record  or  report 
that  assures  that  only  patients  of  the 
covered  entity  were  served. 

Response:  Provision  (f)  provides  that 
the  contractor  will  provide  the  covered 
entity  with  reports  as  deemed 
appropriate  using  normal  and 
customary  business  records. 

Comment:  The  agreement  should 
require  that  the  pharmacy  contractor 
maintain  separate  inventories  and 
separate  records  for  patients  of  the  PHS 
entity  contracting  for  pharmacy 
services. 

Response:  The  guidelines  have  been 
changed  to  include  a  provision  for 
separate  dispensing  records  for  patients 
of  the  covered  entity.  However,  the 
requirement  for  a  separate  inventory  of 
340B  drugs  is  unnecessary,  because  the 
covered  entity  is  required  to  monitor 
dispensing  and  inventory  records.  In 
addition,  these  records  are  also  subject 
to  Department  and  manufacturer  audits. 
A  separate  inventory  is  a  wasteful 
concept  with  respect  to  time,  space  and 
money.  Further,  it  provides  little  if  any 
additional  security,  as  a  separate 
inventory  only  speaks  to  what  is 
currently  on  the  shelf  and  not  what 
should  be  on  th^helf.  On  the  other 
hand,  dispensing  and  other  records  will 
accurately  indicate  use  of  340B  drugs. 

Comment:  The  covered  entity  is 
responsible  for  making  arrangements  to 
seek  reimbursement  from  third  parties 
for  3408  drugs  used  in  treating  patients 
of  the  entity.  If  the  covered  entity 
receives  a  PHS  grant,  it  would  lose  its 
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grant  eligibility  for  failing  to  make 
appropriate  arrangements. 

Response:  Since  the  entity  purchases 
the  drugs,  it  has  the  option  of  seeking 
reimbursement  from  third  parties  itself 
or  contracting  for  this  service.  However, 
to  the  extent  that  a  covered  entity  (or  its 
contract  pharmacy  acting  on  its  behalf) 
fails  to  comply  with  grant  conditions, 
the  entity  may  be  subject  to  grant 
penalties. 

Comment:  To  the  extent  that  the 
covered  entity  makes  arrangements  for 
the  pharmacy  contractor  to  submit 
claims  for  third  party  reimbursement, 
the  covered  entity  should  assiune  full 
responsibility  under  State  consumer 
protection  laws,  insurance,  fraud,  and 
State  and  Federal  health  care  laws  with 
respect  to  any  false  claims  charges  or 
allegations  of  consumer  or  insurance 
fraud. 

Response:  The  ODP  is  not  authorized 
to  enforce  or  interpret  such  laws.  If  we 
become  aware  of  possible  violations  of 
such  laws,  we  will  refer  these  cases  to 
appropriate  authorities. 


(C)  Contract  Pharmacy  Services 
Revised  Final  Mechanism 

Covered  entities  that  wish  to  utilize 
contract  pharmacy  services  to  dispense 
section  340B  outpatient  drugs  are 
encouraged  to  sign  and  have  in  effect  a 
contract  pharmacy  service  agreement 
between  the  covered  entity  and  the 
pharmacy.  This  mechanism  is  designed 
to  facilitate  program  participation  for 
those  eligible  covered  entities  that  do 
not  have  access  to  appropriate  "in- 
house"  pharmacy  services.  See 
Appendix  for  suggested  contract 
provisions. 

(1)  The  following  is  a  suggested  model 
agreement  format: 

(a)  The  covered  entity  will  purchase  the 
drug  and  assume  responsibility  for 
establishing  its  price,  pursuant  to  the  terms 
of  a  PHS  grant  (if  appUcable)  and  any 
applicable  consumer  protection  laws. 

A  "ship  to,  bill  to"  procedure  may  be  used 
in  which  the  covered  entity  purchases  the 
drug,  the  manufacturer  bills  the  entity  for  the 
drug  that  it  purchased,  but  ships  the  druo 
directly  to  the  contract  pharmacy.  See  section 
1  of  Appendix. 

(b)  The  contractor  will  provide  all 
pharmacy  services  (e.g.,  dispensing,  record 
keeping,  drug  utilization  review,  formulary 
maintenance,  patient  profile,  counseling). 
Each  covered  entity  which  purchases  its 
covered  outpatient  drugs  has  the  option  of 
individually  contracting  for  pharmacy 
services  with  the  pharmacy  of  its  choice.  The 
limitation  of  one  pharmacy  contractor  per 
entity  does  not  preclude  the  selection  of  a 
pharmacy  contractor  with  multiple  pharmacy 
sites,  as  long  as  only  one  site  is  used  for  the 
contracted  services.  [The  ODP  will  be 
evaluating  the  feasibility  of  permitting  these 


covered  entities  to  contract  with  more  than 
one  site  and  contractor.) 

(c)  The  covered  entity  health  care  provider 
will  inform  the  patient  of  his  or  her  freedom 
to  choose  a  pharmacy  provider.  If  the  patient 
does  not  elect  to  use  the  contracted  service, 
the  patient  may  obtain  the  prescription  from 
the  covered  entity  and  then  obtain  the  drug(s) 
from  the  pharmacy  provider  of  his  or  her 
choice. 

When  a  patient  obtains  a  drug  from  a  retail 
pharmacy  other  than  the  entity  contract 
pharmacy,  the  manufacturer  is  not  required 
to  offer  this  drug  at  340B  pricing. 

(d)  The  contractor  may  provide  the  covered 
entity  services,  other  than  pharmacy,  at  the 
option  of  the  covered  entity  (e.g..  home  care, 
reimbursement  services).  Regardless  of  the 
services  provided  by  the  contractor,  access  to 
340B  pricing  will  always  be  restricted  to  only 
patients  of  the  covered  entity. 

(e)  The  contractor  and  the  covered  entity    . 
will  adhere  to  all  Federal,  State,  and  local 
laws  and  requirements.  Additionally,  all  PHS 
grantees  will  adhere  to  all  rules  and 
regulations  established  by  the  grant  funding 
office. 

Both  the  covered  entity  and  the  contract 
pharmacy  are  aware  of  the  potenUal  for  civil 
or  criminal  p>enalties  if  the  covered  entity 
and/or  the  contract  pharmacy  violate  Federal 
or  State  law.  [The  Department  reserves  the 
right  to  take  such  action  as  may  be 
appropriate  if  it  determines  that  such  a 
violation  has  occurred.) 

(f)  The  contractor  will  provide  the  covered 
entity  with  reports  consistent  with  customary 
business  pracUces  (e.g.,  quarterly  billing 
statements,  status  reports  of  collections  and 
receiving  and  dispensing  records).  See 
Section  2  of  Appendix. 

(g)  The  contractor,  with  the  assistance  of 
the  covered  entity,  will  establish  and 
maintain  a  tracking  system  suitable  to 
prevent  diversion  of  section  340B  discounted 
drugs  to  individuals  who  are  not  patients  of 
the  covered  entity.  Customary  business 
records  may  be  used  for  this  purpose.  The 
covered  entity  will  establish  a  process  for  a 
periodic  random  (sample)  comparison  of  its 
prescribing  records  with  the  contractor's 
dispensing  records  to  detect  potential 
irregularities.  See  Section  3  of  Appendix. 

(h)  The  covered  entity  and  the  contract 
pharmacy  will  develop  a  system  to  verify 
patient  eligibility.  [The  Department's  draft 
guidance  defining  covered  entity  "patient"  is 
set  forth  in  an  August  3, 1995,  Federal 
Register  notice.  See  60  PR  39762.) 

Both  parties  agree  that  they  will  not  resell 
or  transfer  a  drug  purchased  at  section  340B 
pricing  to  an  individual  who  is  not  a  patient 
of  the  covered  entity.  See  section 
340B(a)(5)(B).  The  covered  entity 
understands  that  it  can  be  removed  from  the 
list  of  covered  entities  because  of  its 
participation  in  drug  diversion,  a  340B(a)(5) 
prohibition,  and  no  longer  be  eligible  for 
340B  pricing.  See  Section  4  of  Appendix. 

(i)  Both  parties  will  not  use  drugs 
purchased  under  section  340B  to  dispense 
Medicaid  prescriptions,  unless  the  contract 
pharmacy  and  the  State  Medicaid  agency 
have  established  an  arrangement  to  prevent 
duplicate  discounting. 

(j)  Both  parties  understand  that  they  are 
subject  to  audits  (by  the  Department  and 


participating  manufacturers)  of  records  that 
directly  pertain  to  the  entity's  compliance 
with  the  drug  resale  or  transfer  prohibition 
and  the  prohibition  against  duplicate 
Medicaid  rebates  and  340B  discounts.  See 
section  340B(a)(5). 

The  contractor  will  assiu*  that  all  pertinent 
reimbursement  accounts  and  dispensing 
records,  maintained  by  the  contractor,  will  be 
separate  from  the  contractor's  own  operations 
and  will  be  accessible  to  the  covered  entity, 
the  Department,  and  the  manufacturer  in  the 
case  of  a  manufacturer  audit. 

(k)  Upon  request,  a  copy  of  this  contract 
pharmacy  service  agreement  will  be  provided 
to  a  participating  manufacturer  which  sells 
covered  outpatient  drugs  to  the  covered 
enUty.  All  confidential  propriety  information 
may  be  deleted  from  the  document. 

(2)  Certification 

Under  section  340B,  we  believe  that  if 
a  covered  entity  using  contract 
pharmacy  services  requests  to  purchase 
a  covered  drug  from  a  participating 
manufacturer,  the  statute  directs  the 
manufacturer  to  sell  the  drug  at  the 
discoimted  price.  If  the  entity  directs 
the  drug  shipment  to  its  contract 
pharmacy,  we  see  no  basis  on  which  to 
conclude  that  section  340B  precludes 
this  type  of  transaction  or  oUierwise 
exempts  the  manufacturer  from 
statutory  compliance.  However,  the 
entity  must  comply,  under  any 
distribution  mechanism,  with  the 
statutory  prohibition  on  drug  diversion 
and  duplicating  discounting. 

To  provide  ODP  and  manufacturers 
with  assurance  that  the  covered  entity 
has  acted  in  a  maimer  which  limits  the 
potential  for  drug  diversion,  the  covered 
entity  is  encouraged  to  submit  to  ODP 
a  certification  that  it  has  signed  and  has 
in  effect  an  agreement  with  the  contract 
pharmacy  containing  the 
aforementioned  provisions.  However, 
ODP  will  review  any  alternative 
mechanism  which  is  designed  to  reduce 
the  potential  for  drug  diversion.  The 
names  of  those  covered  entities  which 
submit  a  certification,  or  an  alternate 
mechanism  approved  by  ODP,  will  be 
placed  on  the  EDRS  for  the  convenience 
of  participating  drug  manufactiu^rs. 

(3)  Anti-kickback  Statute 

Contractors  and  covered  entities  must 
be  aware  of  the  potential  for  civil  or 
criminal  penalties  if  the  contractor 
violates  Federal  or  State  law.  In 
negotiating  and  executing  a  contracted 
pharmacy  service  agreement  pursuant  to 
these  guidelines,  contractors  and 
covered  entities  should  be  aware  of  and 
take  into  consideration  the  provisions  of 
the  Medicare  and  Medicaid  anti- 
kickback  statute,  42  U.S.C.  1320a-7b(b). 
This  statute  makes  it  a  felony  for  a 
person  or  entity  to  knowingly  and 
willfully  offer,  pay,  solicit,  or  receive 
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remuneration  with  the  intent  to  induce, 
or  in  return  for  the  referral  of,  Medicare 
or  a  State  health  care  program  business. 
State  health  care  programs  are 
Medicaid,  the  Maternal  and  Child 
Health  Block  Grant  program,  and  the 
Social  Services  Block  Grant  program. 
Apart  from  the  criminal  penalties,  a 
person  or  entity  is  also  subject  to 
exclusion  from  participation  in  the 
Medicare  and  State  health  care 
programs  for  a  knowing  and  willful 
violation  of  the  statute  pursuant  to  42 
U.S.C.  1320a-7(b)(7). 

The  anti-kickback  statute  is  very 
broad.  Prohibited  conduct  covers  not 
only  remuneration  intended  to  induce 
referrals  of  patients,  but  also  includes 
remuneration  intended  to  induce  the 
purchasing,  leasing,  ordering,  or 
arranging  for  any  gocxi,  facility,  service, 
or  item  paid  for  by  Medicare  or  a  State 
health  care  program.  The  statute 
specifically  identifies  kickbacks,  bribes, 
and  rebates  as  illegal  remuneration,  but 
also  covers  the  transferring  of  anything 
of  value  in  any  form  or  manner 
whatsoever.  This  illegal  remuneration 
may  be  furnished  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind 
and  covers  situations  where  there  is  no 
direct  payment  at  all.  but  merely  a 
discount  or  other  reduction  in  price  or 
the  offering  of  a  free  good(s). 

Arrangements  between  contractors 
and  covered  entities  that  could  violate 
the  anti-kickback  statute  would  include 
any  situation  where  the  covered  entity 
agrees  to  refer  patients  to  the  contractor 
in  return  for  the  contractor  agreeing  to 
undertake  or  furnish  certain  activities  or 
services  to  the  covered  entity  at  no 
charge  or  at  a  reduced  or  below  cost 
charge.  These  activities  or  services 
would  include  the  provision  of 
contracted  pharmacy  services,  home 
care  services,  money  or  grants  for  staff 
or  service  support,  or  medical 
equipment  or  supplies,  and  the 
remodeling  of  the  covered  entity's 
premises.  For  example,  if  a  contractor 
agreed  to  furnish  covered  outpatient 
drugs  in  return  for  the  covered  entity 
referring  its  Medicaid  patients  to  the 
contractor  to  have  their  prescriptions 
filled,  the  arrangement  would  violate 
the  anti-kickback  statute.  Similarly,  if 
the  contractor  agreed  to  provide  bilUng 
services  for  the  covered  entity  at  no 
charge  in  return  for  the  covered  entity 
referring  its  patients  to  the  contractor  for 
home  or  durable  medical  equipment, 
the  statute  would  be  violated. 

Pursuant  to  the  authority  in  42  U.S.C. 
1320a-7b(b)(3),  the  Secretary  of  HHS 
has  published  regulations  setting  forth 
certain  exceptions  to  the  anti-kickback 
statute,  commonly  referred  to  as  "safe 
harbors."  These  regulations  are  codified 


at  42  CFR  1001.952.  Each  of  the  safe 
harbors  sets  forth  various  requirements 
which  may  be  met  in  order  for  a  person 
or  entity  to  be  immune  from  prosecution 
or  exclusion. 

(D)  Appendix — Suggested  Contract 
Provisions 

(1)  "The  covered  entity  will  order 
covered  drugs  directly  from  the 
manufacturer,  from  a  designated  sales 
representative,  or  a  drug  wholesaler  and 
arrange  to  be  billed  directly  for  such 
drugs.  The  covered  entity  will  arrange 
for  shipment  of  such  drugs  directly  to 
the  pharmacy.  The  pharmacy  will 
compare  all  shipments  received  to  the 
orders  and  inform  the  covered  entity  of 
any  discrepancy  within  five  (5)  business 
days  of  receipt.  The  covered  entity  will 
make  timely  payments  for  such  drugs 
delivered  to  the  (pharmacy)  pursuant  to 
the  entity's  order." 

(2)  "Tne  covered  entity  will  verify, 
using  the  contractor's  (readily 
retrievable)  customary  business  records, 
that  a  tracking  system  exists  which  will 
ensiu^  that  drugs  purchased  under  the 
Act  are  not  diverted  to  individuals  who 
are  not  patients  of  the  covered  entity. 
Such  records  can  include:  prescription 
files,  velocity  reports,  and  records  of 
ordering  and  receipt.  These  records  will 
be  maintained  for  the  period  of  time 
required  by  State  law  and  regulations." 

(3)  "Prior  to  the  pharmacy  providing 
pharmacy  services  pursuant  to  this 
agreement,  the  covered  entity  will  have 
the  opportunity,  upon  reasonable  notice 
and  during  business  hours,  to  examine 
the  tracking  system.  For  example,  such 
a  tracking  system  may  include  quarterly 
sample  comparisons  of  eligible  patient 
prescriptions  to  the  dispensing  records 
and  a  six  (6)  month  comparison  of  340B 
drug  purchasing  and  dispensing  records 
as  is  routinely  done  in  other 
reconciliation  procedures.  The 
pharmacy  will  permit  the  covered  entity 
or  its  duly  authorized  representatives  to 
have  reasonable  access  to  pharmacy's 
facilities  and  records  during  the  term  of 
this  agreement  in  order  to  make  periodic 
checks  regarding  the  efficacy  of  such 
tracking  systems.  The  pharmacy  agrees 
to  make  any  and  all  adjustments  to  the 
tracking  system  which  covered  entity 
advises  are  reasonably  necessary  to 
prevent  diversion  of  covered  drugs  to 
individuals  who  are  not  patients  of  the 
covered  entity." 

(4)  "The  pharmacy  will  dispense 

■  covered  drugs  only  in  the  following 
circumstances:  (a)  Upon  presentation  of 
a  prescription  bearing  the  covered 
entity's  name,  the  eligible  patient's 
name,  a  designation  that  the  patient  is 
an  eligible  patient,  and  the  signature  of 
a  legally  qualified  health  care  provider 


affiliated  with  l\--     overftd  entity;  or  (b) 
receipt  of  a  prescription  ordered  by 
telephone  on  behalf  of  an  eligible 
patient  by  a  legally  qualified  health  care 
provider  affiliated  with  the  covered 
entity  who  states  that  the  prescription  is 
for  an  eligible  patient.  The  covered 
entity  will  furnish  a  list  to  the  pharmacy 
of  all  such  qualified  health  care 
providers  and  will  update  the  list  of 
providers  to  reflect  any  changes.  If  a 
contract  pharmacy  is  found  to  have 
violated  the  drug  diversion  prohibition, 
the  pharmacy  will  pay  the  entity  the 
amount  of  the  discount  in  question  so 
that  the  entity  can  reimburse  the 
manufacturer.'" 

Dated:  August  14,  199b. 
Thomas  G.  Morford, 

Acting  Administrator,  Health  Resources  and 
Services  Administration. 
[FR  Doc.  96-21485  Filed  8-22-96;  8.45  am) 

BILUNG  CODE  4160-1S-P 


National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Proposed  Collection; 
Comment  Request  the  Framingham 
Study 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  public  comment  on 
the  proposed  data  collection  projects, 
the  National  Heart,  Lung,  and  Blood 
Institute  (NHLBI).  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summanes  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 
PROPOSED  collection:  Title:  The 
Framingham  Study.  Type  of  Information 
Collection  Request:  Extension  of  a 
currently  approved  collection  (0MB  No. 
0925-0216).  Need  and  Use  of 
Information  Collection:  This  project 
involves  physical  examination  and 
testing  of  the  surviving  members  of  the 
original  Framingham  Study  cohort  and 
the  surviving  members  of  the  offspring 
cohort.  Investigators  will  contact 
doctors,  hospitals,  and  nursing  homes  to 
ascertain  participants'  cardiovascular 
events  occurring  outside  the  study 
clinic.  Information  gathered  wiD  be 
used  to  further  describe  the  risk  factors, 
occurrence  rates,  and  consequences  of 
cardiovascular  disease  in  middle  aged 
and  older  men  and  women.  Frequency 
of  Response:  The  cohort  participants 
respond  every  two  years;  the  offspring 
participants  respond  every  four  years. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for 
profit;  Small  businesses  or 
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organizations.  Type  of  Respondents: 
Middle  aged  and  elderly  adults;  doctors 
and  staff  of  hospitals  and  nursing 


homes.  The  annual  reporting  burden  is 
as  follows: 


Type  of  respondents 


Estimated 

Average 

burden 

hours  per 

Estimated 

Estimated 

number  of 

total  annual 

number  of 

responses 

burden 

respondents 

per  re- 

hours re- 

spondent 

quested 

192 

1.0 

1.9 

365 

121 

1.0 

1.2 

145 

1.157 

1.0 

3.9 

4,512 

20 

1.0 

1.5 

30 

1,887 

1.0 

0.75 

1,415 

• 

6.467 

Original  cohort  examined  in  dinic  

Original  cohort  examined  in  residence 

Offspring  examined  in  clinic  

Offspring  examined  in  residence 

'  Event  information  


Total 


'  Annual  burden  is  placed  on  doctors,  hospitals,  nursing  homes,  and  respondent  relatives/informants  through  requests  for  information  which  will 
help  in  the  compilation  of  the  number  and  nature  of  new  fatal  and  nonfatal  events  occurring  outside  the  Framingham  examining  clinic. 


The  cost  to  the  respondents  consists 
of  their  time  and  travel;  time  is 
estimated  using  a  rate  of  $10.00  per 
hour  and  travel  is  estimated  using  a  cost 
of  $0.35  per  mile.  The  annualized  cost 
to  respondents  is  estimated  at:  $19,622. 
The  Capital  Costs  are  $5,698.  The 
Operating  and  Maintenance  Costs  are 
$2,914,926 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

p-B  roP^HEP  N=CRMATION:  To  request  * 
more  mlormroon  on  the  proposed 
project,  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments,  or  to 
submit  comments,  contact  Ms. 
Mishyelle  Croom,  Project  Clearance 
Liaison,  National  Heart,  Lung,  and 
Blood  Institute,  NIH,  Building  31,  Room 
4A28,  MSC  2490,  31  Center  Dr., 
Bethesda,  MD  20892-2490  or  call  non- 
toll  freeTiumber  (310)  496-1763,  or  E- 
mail  your  request  or  comments, 
including  your  address,  to: 
CroomM@nih.gov. 

Comments  due  Date:  Comments  regarding 
this  information  collect  are  best  assured  of 


having  their  full  effect  if  received  on  or 
before  October  22, 1996. 

Dated:  August  14, 1996. 
Sheiia  Merritt, 
Executive  Officer,  NHLBI. 
|FR  Doc.  96-21535  Filed  8-22-96;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  tnstitute  on  Aging:  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Panel:  National  Institute  on  Aging 
S[)ecial  Emphasis  Panel  (Teleconference 
Call). 

Date  of  Meeting:  September  10, 1996. 

Times  of  Meeting:  1:00  to  3:30  p.m. 

Place  of  Meeting:  Gateway  Building,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Purpose/Agenda:  To  review  three 
institutional  training  grants. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM. 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitation 
imposed  by  the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  §  552b(c)(4) 
and  552b(c)(6),  title  5,  U.S.C.  Applications 
and/or  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  propterty  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 


Dated:  August  13, 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  96-21534  Filed  8-22-96;  8:45  am] 

BILUNQ  COOE  414(M)1-M 


URBAN  DEVE 


[DOCKP 


PMEN' 
R-4120-N-02] 


Office    '  A  1  -  '^  st'T'ion;  Notice  of 
Submissior  :   !=     posed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration — 

HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soUciting  public 
comments  on  the  subject  proposal. 
DATES:  The  due  date  for  comments  is: 
August  30,  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Commetits  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
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SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
0MB.  for  emergency  processing,  an 
information  collection  package  with 
respect  to  the  proposed  "Conversion  of 
Certain  Public  Housing  to  Tenant-Based 
Section  8  Vouchers  and  Certificates". 

Section  202  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Ac1  of  1996  (Pub.  L. 
104-134,  approved  April  26,  1996) 
("OCRA")  requires  Public  Housing 
Agencies  (PHAs)  to  identify  certain' 
distressed  public  housing  developments 
that  will  be  required  to  be  converted  so 
that  their  households  in  occupancy  can 
be  given  tenant-based  assistance  or 
relocated  into  other  project-based 
housing  (that  can  include  other  public 
housing  units).  After  residents  are 
relocated,  the  developments  will  be 
removed  from  the  public  housing 
inventory.  These  developments  must  be 
removed  from  the  public  housing 
inventory  vdthin  five  years,  or  up  to  ten 
years  where  HUD  extends  the  deadline 
because  five  years  is  impracticable. 
Plans  to  do  so  must  be  developed  in 
consultation  with  affected  public 
housing  residents  and  the  local 
government  containing  the  public 
housing. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information,  as  described  below,  with 
approval  being  sought  by  August  28, 
1996: 

(1)  Title  of  the  Information  Collection 
Proposal 

Standards,  Viability  and  Removal 
Plan  for  Conversion  of  Certain  Public 
Housing  to  Tenant-Based  Section  8 
Vouchers  and  Certificates. 

(2)  Summary  of  the  Collection  of 
Information 

Each  respondent  would  be  required  to 
submit  the  following  information: 

1.  Determine  developments  that  fall 
within  contiguity,  size,  and  vacancy 
standards. 

2.  Comparison  of  Section  8  costs  and 
current  public  housing  costs. 

3.  Viability  Plan. 

4.  Removal  Plan. 

5.  Annual  Review. 

(3)  Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use 

To  determine  that  PHAs  have 
identified  those  developments  that  will 


be  required  to  be  converted  based  on  the 
standards,  completed  the  comparison  of 
housing  costs,  and  the  viability  and 
removal  plan  as  defined  in  Section  202. 

(4)  Description  of  the  Likely 
Respondents,  and  Proposed  Frequency 
of  the  Response  to  the  Collection  of 
Information 

Respondents  will  be  PHAs. 

The  estimated  number  of  respondents 
is  120.  The  proposed  frequency  of  the 
response  to  the  collection  of  information 
is  one-time. 

(5)  Estimate  of  the  Total  Reporting  and 
Recordkeeping  Burden  That  Will  Result 
From  the  Collection  of  Information 

Reporting  Burden: 

Number  of  respondents:  50. 

Total  burden  hours:  21,645  (@433 
hours  per  response) 

Total  Estimated  Burden  Hours: 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  8, 1996. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

|FR  Doc.  96-21513  Filed  8-22-96;  8:45  am) 

BILUNO  CODE  421(M)1-M 


DEPARTMENT  OF  THE  INTERtOn 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  tlie 
Assessment  Plan:  Lower  Fox  River/ 
Green  Bay  Natural  Resource  Damage 
Assessment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  30  day  comment 
period. 

SUMMARY:  Notice  is  given  that  the 
document  titled  "Assessment  Plan: 
Lower  Fox  River/Green  Bay  NRDA" 
("The  Plan")  will  be  available  for  public 
review  and  comment  on  the  date  of 
publication  in  the  Federal  Register.  The 
U.S.  Department  of  the  Interior,  The 
Menominee  Indian  Tribe  of  Wisconsin, 
and  the  Oneida  Tribe  of  Indians  of 
Wisconsin  ("trustees")  are  trustees  for 
natural  resources  considered  in  this 
assessment,  pursuant  to  subpart  G  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan,  40  CFR 
300.600  and  300.610,  and  Executive 
Order  12580. 

The  trustees  are  following  the 
guidance  of  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  43  CFR  Part  11.  The  public  review  of 


the  Plan  aimounced  by  this  Notice  is 
provided  for  in  43  CFR  11.32(c). 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Plan.  Copies  of  the  Plan  can  be 
requested  from  the  address  listed  below. 
All  written  comments  will  be 
considered  by  the  tr\istees  and  included 
in  the  Report  of  Assessment,  at  the 
conclusion  of  the  assessment  process. 
DATES:  Written  comments  on  the  Plan 
must  be  submitted  on  or  before 
September  23,  1996. 
ADDRESSES:  Requests  for  copies  of  the 
Plan  may  be  made  to:  Frank  Horvath, 
U.S.  Fish  and  Wildlife  Service,  Region 
3  (ATTN:  ES/EC-NRDA),  B.H.W. 
Whipple  Federal  Building,  1  Federal 
Drive,  Ft.  Snelling,  MN  55111. 

Comments  on  the  Plan  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service  at 
the  address  listed  above.  The  U.S.  Fish 
and  Wildlife  Service  will  provide  copies 
of  all  comments  to  the  other  trustees. 
SUPPLEMENTARY  INFORMATION:  The 
trustees  are  undertaking  an  assessment 
of  damages  resulting  from  the  suspected 
injury  to  natural  resources  of  the  Lower 
Fox  River,  Green  Bay  and  Lake 
Michigan  which  have  been  exposed  to 
hazardous  substances  released  by  area 
paper  mills  and  other  potential  sources. 
It  is  suspected  that  this  exposure  has 
caused  injury  and  resuhant  damages  to 
trustee  resources.  The  injury  and 
resultant  damages  will  be  assessed 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended,  and  the  Clean  Water  Act,  as 
amended.  The  Plan  addresses  the 
trustees'  overall  assessment  approach 
and  utilizes  existing  data.  Plan  addenda 
may  be  prepared  by  the  trustees  to 
provide  public  notice  of  additional  data 
collection  activities. 
William  F.  Hartwig, 

Regional  Director,  Region  3,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  96-21520  Filed  8-22-96;  8:45  ami 

BILUNG  CODE  4310-65-M 


Bureau  of  Land  Managef^nt 

[Ml -060-1 020-00] 

Notice  of  Meeting 

AGENCY;  Bureau  of  Land  Management, 
Lewistovra  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lewistown  Distiict 
Resource  Advisory  Council  will  meet 
September  24  and  25,  1996,  at  die  First 
State  Bank,  1st  South  and  1st  East,  in 
Malta,  Montana. 

The  September  24  portion  of  the 
session  will  begin  at  9  a.m.  with  a  tour 
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of  the  Zortman  Mine  in  the  Little  Rocky 
Mountains.  The  RAC  will  also  tour 
several  ACEC  nominations  in  the  Little 
Rocky  Mountains.  At  1:30  p.m.  the 
group  will  tour  a  portion  of  the  south 
Phillips  County  prairie  dog  ecosystem 
and  various  waterfowl  improvements  in 
the  area.  The  council  should  retiun  to 
Malta  around  5  p.m. 

The  September  25  portion  of  the 
session  will  begin  at  7:30  a.m.  At  7:45 
a.m.  the  council  will  hear  a  presentation 
from  the  U.S.  Forest  Service  concerning 
its  recently  released  Oil  and  Gas  Leasing 
EIS;  then  discuss  oil  and  gas  leasing  on 
BLM  land  along  the  Rocky  Mountain 
Front.  There  will  also  be  presentations 
concerning  the  Bitter  Creek  WSA,  the 
proposed  Little  Rocky  Mountain 
subgroup,  riparian  management, 
guidelines  for  establishing  watershed 
subgroups,  the  Mixed  Grass  Prairie 
ACEC,  and  standards  and  guidelines. 

There  will  be  a  public  comment 
period  at  11:30  a.m.  during  the 
September  25  meeting. 
DATES;  September  24  and  25, 1996. 
location:  First  State  Bank,  1st  South 
and  1st  East,  in  Malta,  Mt. 
FOR  FURTHER  INFORIHATION  CONTACT: 
District  Manager,  Lewistown  District 
Office,  Bureau  of  Land  Management, 
P.O.  Box  1160,  Airport  Road, 
Lewistown,  MT  59457. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  a  public  comment  period  as 
detailed  above. 

Dated:  August  13, 1996. 
David  L.  Mari, 
District  Manager. 
[FR  Doc.  96-21543  Filed  8-22-96;  8.45  ami 

BILUNG  CODE  431(M)N-M 


[MT-060-06-102CM)0] 

Montana  Oft-Road  Vehicle 
Designation;  Notice  to  Limit  Off-Road 
Vehicle  Use  on  Public  Lands 

agency;  Department  of  the  Interior, 
Bureau  of  Land  Management. 
action:  Notice  to  Limit  Off-Road 
Vehicle  Use  on  Public  Lands. 

SUMMARY:  Notice  is  hereby  given  that 
begiruiing  September  1, 1996,  the  use  of 
off-road  vehicles  (ORV)  is  hmited  on 
public  lands  within  the  Sand  Creek/ 
Carroll  Coulee  Block  Management  Area* 
in  northern  Petroleum  County, 
Montana.  This  will  be  in  effect  during 
the  bird  and  big  game  hunting  season  as 
established  by  the  Montana  Fish. 
Wildlife  and  Parks  Commission  in 
accordance  with  the  authority  and 
requirements  of  regulation  43  CFR 
8364.1. 


DATES:  This  designation  will  be  in  efTect 
between  September  1, 1996  and 
December  1. 

FOfl  FURTHER  INFORMATtON  CONTACT: 
Chuck  Otto,  Judith  Resource  Area 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  1160,  Airport  Road, 
Lewistown,  MT  59457. 
SUPPLEMENTARY  INFORMATION:  This  block 
management  area  iiiciudes  45,440  acres. 
The  public  land  is  administered  by  the 
BLM,  Judith  Resource  Area,  Lewistown 
District.  This  designation  is  the  result  of 
analysis  completed  in  the  Judith,  Valley, 
Phillips  Resource  Management  Plan  of 
1994,  and  vdll  be  implemented  as  a 
cooperative  effort  among  private 
landowners;  Montana  Fish,  Wildlife  and 
Parks;  Montana  Department  of  Natural 
Resources  and  Conservation;  and  the 
BLM.  The  purpose  of  this  designation  is 
to  prevent  damage  to  soil,  vegetation 
and  scenic  resources;  to  open  additional 
private  and  state  lands  for  hunting;  and 
to  reduce  landowner/recreationist 
conflicts  so  as  to  provide  a  higher 
quality  hunt. 

The  off-road  vehicle  limitation  area  is 
located  in  northern  Petroleum  and 
Fergus  Counties,  Montana. 

Hunting  within  the  described  block 
vdll  be  subject  to  the  following. rules. 

1.  All  off-road  vehicle  travel  is 
prohibited. 

2.  All  roads  not  shown  on  the  block 
management  area  map  or  signed  as 
open,  are  closed  to  motorized  vehicles 
vdth  the  exclusive  exception  of 
retrieving  downed  big  game.  Big  game 
retrieval  is  allowed  between  10  a.m.  and 
2  p.m.  daily  on  open  or  closed  roads. 
Prior  to  or  after  these  hours,  motorized 
vehicles  are  not  permitted  on  closed 
roads  or  off  roads.  No  off-road  vehicle 
use  will  be  allowed  on  any  lands  vdthin 
this  area. 

3.  All  public  land  in  this  management 
area  is  open  to  walk-in  himting. 

4.  The  private  land  in  this 
management  area  is  open  to  walk-in 
hunting,  except  around  residential  areas 
and  shipping  pastures  (these  are 
individually  signed  at  reasonable  access 
and  boundary  points). 

5.  Camping  on  private  land  requires 
landowner  permission. 

6.  Camping  is  permitted  on  public 
land  (14-day  stay  limit)  within  100 
yards  of  open  roads.  Direct  access  by 
motor  vehicle  is  permitted  to  and  from 
campsites  using  the  most  direct  route  to 
avoid  damage  to  soils  and  vegetation. 
Such  camping  is  also  allowed  within  a 
reasonable  distance  down  closed  roads, 
after  obtaining  a  special  use  permit 
issued  by  the  Judith  Resource  Area. 

7.  Use  of  state  land  is  governed  by  the 
Department  of  Natural  Resources  and 


Conservation  (DNRC)  regulations.  There 
are  four  areas  where  these  rules  differ 
from  those  used  in  the  rest  of  this  area. 
These  include:  1)  A  DNRC  recreational 
use  license  is  required  for  general 
recreational  use;  2)  Camping  is  allowed 
within  200  feet  of  an  open  road  and  is 
limited  to  two  days  only;  3)  No  open 
fires  or  fireworks  are  allowed;  and  4) 
Horses  cannot  be  kept  on  DNRC  lands 
overnight. 

8.  Outfitters  and  other  recreationists 
•  must  use  certified  weed  free  hay  on 
BLM  and  DNRC  land  for  their  Uvestock. 

Dated:  August  13.  1996. 
David  L.  Man, 
Dhtdct  Manager. 
[FR  Doc.  96-21542  Filed  8-22-96;  8:45  ami 

BILUNQ  CODE  4310-OH-M 


[NV-943-1430-00   N -61021] 


Notice  c'  Rea:tv  tct-cr    . 
CcPveyarcfr  ^C'  ^.ecest: 


ease 

>"  a'^c  Public 


AGENCY:  Biireau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/conveyance. 

sjmmary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  luider 
the  provisions  of  the  Recreation  and 
PubUc  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  Clark  County 
proposes  to  use  the  land  for  a  satellite 
government  center. 

Mount  Diablo  Meridian,  Nevada 

T.  22  S..  R.  61  E., 
Sec.  7,  E2SE. 
Containing  80.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  follov«ng  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 
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and  will  be  subject  to: 

1   Easements  in  favor  of  Clark  County 
for  roads,  public  utilities,  and  flood 

control  purposes. 

2.  .Ml  valid  existing  rights. 

Detailed  information  concerning  this 
action  is  available  for  reviewr  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
Vegas  Drive,  Las  Vegas,  Nevada  89108. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  imder 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyeuicp  for  classification  of  the 
lands  to  the  District  Manager,  Las  Vegas 
District,  4765  Vegas  Dr,  Las  Vegas, 
Nevada  89108 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  Lomments  involving 
the  suitability  of  the  land  for  a  satellite 
government  center.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  Ln  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitabifity  of  the 
land  for  a  satellite  government  center. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
davs  from  the  date  of  pubUcation  in  the 
Federal  Register  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  August  15.  1996. 
Michael  F.  Dwyer, 
District  Manager.  Las  Vegas.  NV. 
IFR  Doc  96-21504  Filed  a-22-96;  8:45  am] 

BILLING  CODE  «ia-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  332-360] 

Internationai  Marmonization  of 
CustofTs  Rules  of  Origin 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  public  comment  on 
draft  proposals  for  chapters  28-40  and 
chapter  91. 

EFFECTIVE  DATE:  August  13,  1996. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O/TA&TA)  (202-205-2595);  or  for 
chapters  28-29  David  Michels  (202- 
205-3352),  chapters  30-40  Edward 
Matusik  (202-205-3356).  chapter  91 
Craig  Houser  (202-205-2597). 

Parties  having  an  interest  in  particular 
products  or  HTS  chapters  and  desiring 
to  be  included  on  a  mailing  list  to 
receive  available  documents  pertaining 
thereto  should  advise  Diane  Whitfield 
by  phone  (202-205-2610)  or  by  mail  at 
the  Commission,  500  E  St  SW,  Room 
404.  Washington,  D.C.  20436.  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  The  media  should  contact 
Margaret  O'Laughlin,  Director,  Public 
Affairs  Officer  (202-205-1819). 

Background 

Following  receipt  of  a  letter  from  the 
United  States  Trade  Representative 
(USTR)  on  January  25,  1995,  the 
Commission  instituted  Investigation  No. 
332-360,  International  Harmonization 
of  Customs  Rules  of  Origin,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(60  FR  19605,  April  19,  1995). 

The  investigation  is  intended  to 
provide  the  basis  for  Commission 
participation  in  work  pertaining  to  the 
Uruguay  Round  Agreement  on  Rules  of 
Origin  (ARO).  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
1994  and  adopted  along  with  the 
Agreement  Establishing  the  World 
Trade  Organization  (WTO). 

The  ARO  is  designed  to  harmonize 
and  clarify  nonpreferential  rules  of 
origin  for  goods  in  trade  on  the  basis  of 
the  substantial  transformation  test; 
achieve  discipline  in  the  rules' 
administration;  and  provide  a 
framework  for  notification,  review, 
consultation,  and  dispute  settlement. 
These  harmonized  rules  are  intended  to 
make  country-of-origin  determinations 
impartial,  predictable,  transparent, 
consistent,  and  neutral,  and  to  avoid 
restrictive  or  distortive  effects  on 


international  trade.  The  ARO  provides 
that  technical  work  to  those  ends  will  be 
undertaken  by  the  Customs  Cooperation 
Council  (CCC)  (now  informally  known 
as  the  World  Customs  Organization  or 
WCOj,  which  must  report  on  specified 
matters  relating  to  such  rules  for  further 
action  by  parties  to  the  ARO 
Eventually,  the  WTO  Ministerial 
Conference  is  to  "establish  the  results  of 
the  harmonization  work  program  in  an 
annex  as  an  integral  part"  of  the  ARO. 

In  order  to  carry  out  the  work,  the 
,A.RO  calls  for  the  establishment  of  a 
Committee  on  Rules  of  Origin  of  the 
WTO  and  a  Technical  Committee  on 
Rules  of  Origin  (TCRO)  of  the  CCC. 
These  Committees  bear  the  primary 
responsibility  for  developing  rules  that 
achieve  the  objectives  of  the  ARO. 

A  major  component  of  the  work 
program  is  the  harmonization  of  origin 
rules  for  the  purpose  of  providing  more 
certainty  in  the  conduct  of  world  trade. 
To  this  end.  the  agreement  contemplates 
a  3-year  CCC  program,  to  be  initiated  as 
soon  as  possible  after  the  entry  into 
force  of  the  Agreement  Establishing  the 
WTO.  Under  the  ARO,  the  TCRO  is  to 
undertake  {!]  to  develop  harmonized 
definitions  of  goods  considered  wholly 
obtained  in  one  country,  and  of  minimal 
processes  or  operations  deemed  not  to 
confer  origin,  (2)  to  consider  the  use  of 
change  in  Harmonized  System 
classification  as  a  means  of  reflecting 
substantial  transformation,  and  (3)  for 
those  products  or  sectors  where  a 
change  of  tariff  classification  does  not 
allow  for  the  reflection  of  substantial 
transformation,  to  develop 
supplementary  or  exclusive  origin 
criteria  based  on  value,  manufacturing 
or  processing  operations  or  on  other 
standards. 

To  assist  in  the  Commission's 
participation  in  work  under  the 
Agreement  on  Rules  of  Origin  (ARO), 
the  Commission  is  making  available  for 
public  comment  draft  proposed  rules  for 
goods  of: 

Chapter  28 — Inorganic  chemicals; 

organic  or  inorganic  compounds  of 

precious  metals,  of  rare-earth  metals, 

of  radioactive  elements  or  isotopes 
Chapter  29 — Organic  chemicals 
Chapter  30 — Pharmaceutical  products 
Chapter  31 — Fertilizers 
Chapter  32 — Tanning  or  dyeing  extracts; 
*'  tannins  and  their  derivatives;  dyes, 

pigments,  and  other  coloring  matter; 

paints  and  varnishes;  putty  and  other 

mastics;  inks 
Chapter  33 — Essential  oils  and 

resinoids;  perfumery,  cosmetic  and 

toilet  preparations 
Chapter  34 — Soap,  organic  suface-active 

agents,  washing  preparations, 
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lubricatine  preparations,  artificial 

weixes,  prepared  waxes,  polishing  or 

scouring  preparations,  candles  and 

similar  articles,  modelling  pastes, 

"dental  waxes"  and  dental 

preparations  with  a  basis  of  plaster 
Chapter  35 — Albuminoidal  substances; 

modified  starches;  glues;  enzymes 
Chapter  36 — Explosives;  pyrotechnic 

products;  matches;  pyrophoric  alloys; 

certain  combustible  preparations 
Chapter  37 — Photographic  or 

cinematographic  goods  (i.e.,  films, 

papers  and  similar  photosensitive 

goods,  but  not  photographic 

equipment) 
Chapter  38 — Miscellaneous  chemical 

products 
Chapter  39 — Plastics  and  articles  thereof 
Chapter  40 — Rubber  and  articles  thereof 
Chapter  91 — Clocks  and  watches  and 

parts  thereof 
of  the  Harmonized  System  that  are  not 
considered  to  be  wholly  made  in  a 
single  country.  The  rules  rely  largely  on 
the  change  of  heading  as  a  basis  for 
ascribing  origin. 

Copies  of  the  proposed  revised  rules 
will  be  available  from  the  Office  of  the 
Secretary  at  the  Commission,  &t)m  the 
Commission's  Internet  web  server 
(http://www.usitc.gov),  or  by  submitting 
a  request  on  the  Office  of  Tariff  Affairs 
and  Trade  Agreements  voice  messaging 
system,  202-205-2592  or  by  FAX  at 
202-205-2616. 

These  proposals,  which  have  been 
reviewed  by  interested  government 
agencies,  are  intended  to  serve  as  the 
basis  for  the  U.S.  proposal  to  the 
Technical  Committee  on  Rules  of  Origin 
(TCRO)  of  the  Customs  Cooperation 
Coimcil  (CCC)  (now  knowTi  as  the 
World  Customs  Organization  or  WCO). 
The  proposals  do  not  necessarily  reflect 
or  restate  existing  Customs  treatment 
with  respect  to  country  of  origin 
applications  for  all  current  non- 
preferential  purposes.  Based  upon  a 
decision  of  the  Trade  PoUcy  Staff 
Committee,  the  proposals  are  intended 
for  future  harmonization  for  the 
nonpreferential  purposes  indicated  in 
the  ARO  for  application  on  a  global 
basis.  They  seek  to  take  into  account  not 
only  U.S.  Customs  current  positions  on 
substantial  transformation  but 
additionally  seek  to  consider  the  views 
of  the  business  community  and 
practices  of  our  major  trading  partners 
as  well.  As  such  they  represent  an 
attempt  at  reaching  a  basis  for 
agreement  among  the  contracting 
parties.  The  proposals  may  undergo 
change  as  proposals  from  other 
government  administrations  and  the 
private  sector  are  received  and 
considered.  Under  the  circumstances, 


the  proposals  should  not  be  cited  as 
authority  for  the  appbcation  of  current 
domestic  law. 

If  eventually  adopted  by  the  TCRO  for 
submission  to  the  Committee  on  Rules 
of  Origin  of  the  World  Trade 
Organization,  these  proposals  would 
comprise  an  important  element  of  the 
ARO  work  program  to  develop 
harmonized,  non-preferential  coimtry  of 
origin  rules,  as  discussed  in  the 
Commission's  earlier  notice.  Thus,  in 
view  of  the  importance  of  these  rules, 
the  Commission  seeks  to  ascertain  the 
views  of  interested  parties  concerning 
the  extent  to  which  the  proposed  rules 
reflect  the  standard  of  substantial 
transformation  provided  in  the 
Agreement.  In  addition,  comments  are 
also  invited  on  the  format  of  the 
proposed  rules  and  whether  it  is 
preferable  to  another  presentation,  such 
as  the  format  for  the  presentation  of  the 
NAFTA  origin  or  marking  rules. 

Forthcoming  Commission  notices  will 
advise  the  public  on  the  progress  of  the 
TCRO's  work  and  will  contain  any 
harmonized  definitions  or  rules  that 
have  been  provisionally  or  finally 
adopted. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
this  phase  of  the  Commission's 
investigation.  Written  statements  should 
be  submitted  as  quickly  as  possible,  and 
follow-up  statements  are  permitted;  but 
all  statements  must  be  received  at  the 
Commission  by  the  close  of  business  on 
September  14,  1996,  in  order  to  be 
considered.  Information  supplied  to  the 
Customs  Service  in  statements  filed 
pursuant  to  notices  of  that  agency  has 
been  given  to  us  and  need  not  be 
separately  provided  to  the  Commission. 
Again,  the  Commission  notes  that  it  is 
particularly  interested  in  receiving 
input  from  the  private  sector  on  the 
effects  of  the  various  proposed  rules  and 
definitions  on  U.S.  exports.  Commercial 
or  financial  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Office  of  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436. 


Issued:  August  19.  1996. 

By  order  of  the  Commission. 
Donna  Koehnke, 
Secretary. 
[FR  Doc.  96-21523  Filed  »-22-96;  8:45  am) 

BILLING  COOC  7020-42-P 


DEPARTMENT  OF  JUSTICE 

Immigration  a^a  Naturalizatio"  Se^  :,e 

Agency  ir^to'-'f^.aticn  Conection 
Act'vities    Extef-siC'  ';'  Currently 
ApDrcvec  Cciiection,  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  application  for  waiver  of 
ground  of  excludability. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Request  written  comments  and 
suggestions  from  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaHdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e,g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ior  suggestions  regarding 
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the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/ Collection: 
.\pplciation  for  Waiver  of  Ground  of 
Excludability. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-601.  Office  of 
Examinations,  Adjudications, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  is  used  by  the  Immigration 
and  Naturalization  Service  (INS)  to 
determine  whether  the  applicant  is 
eligible  for  a  waiver  of  excludability 
under  section  212  of  the  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  respondents,  at  30 
minutes  (.500)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,500  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
fustice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  August  20,  1996. 
Robert  B   Bnggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

IFR  Doc.  96-21524  Filed  8-22-96;  8:45  am) 

9ILUMQ  C006  4410-18-M 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 


specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  &x)m  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  £is  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volvune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
trom  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimiun  paid  by 


contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

.Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State  Date.s  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 
NJ960002  (March  15. 1996) 
NJ960003  (March  15, 1996) 
NJ960004  (March  15, 1996) 
NJ960007  (March  15, 1996) 
NJ960015  (March  15, 1996) 

Volume  n 

Maryland 

MD960037  (March  15,  1996) 
Pennsylvania 

PA960O01  (March  15, 1996) 

PA960002  (March  15, 1996) 

PA960003  (March  15.  1996) 

PA960004  (March  15, 1996) 

PA960007  (March  15, 1996) 

PA960009  (March  15, 1996) 

PA960011  (March  15,  1996) 

PA960016  (March  15,  1996) 

PA960017  (March  15, 1996) 

PA960018  (March  15, 1996) 

PA960019  (March  15, 1996) 

PA960023  (March  15,  1996) 

PA960024  (March  15,  1996)  , 

PA96O027  (March  15,  1996) 

PA960029  (March  15,  1996) 

PA960032  (March  15, 1996) 

PA960040  (March  15, 1996) 

PA960O42  (March  15,  1996) 

PA960052  (March  15, 1996) 

PA960060  (March  15, 1996) 

PA960062  (March  15, 1996) 

PA960063  (March  15. 1996) 

PA960065  (March  15,  1996) 

Volume  m 

Alaliama 

AL960044  (March  15, 1996) 
Florida 

FL960010  (March  15, 1996) 

FL960015  (March  15,  1996) 

FL960072  (March  15, 1996) 
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Volume  TV 

Illinois 

IL960001  (March  15, 1996) 

IL960002  (March  15, 1996) 

IL960004  (March  15, 1996) 

IL960006  (March  15, 1996) 

IL960007  (March  15,  1996) 

IL960008  (March  15, 1996) 

IL960009  (March  15, 1996) 

IL960011  (March  15, 1996) 

IL960012  (March  15, 1996) 

IL960014  (March  15, 1996) 

IL960015  (March  15,  1996] 

IL960016  (March  15, 1996) 

IL960017  (March  15,  1996) 

IL96O020  (March  15,  J996) 

IL960029  (March  15. 1996) 

IL960030  (March  15, 1996) 

IL960035  (March  15. 1996) 

IL960038  (March  15. 1996) 

IL960042  (March  15. 1996) 

11960043  (March  15, 1996] 

IL960049  (March  15.  1996] 

IL960052  (March  15, 1996) 

IL960054  (March  15, 1996) 

IL960057  (March  15.  1996) 

IL960061  (March  15, 1996) 

IL960069  (March  15, 1996) 
Ohio 

OH960002  (March  15, 1996) 

OH960029  (March  15, 1996) 
Wisconsin 

WI960008  (March  15, 1996) 

Volume  V 

Missouri 

MO960007  (March  15, 1996) 
Texas 

TX960023  (March  15,  1996) 

TX960040  (March  15, 1996) 

TX960044  (March  15. 1996) 

7X960049  (March  15, 1996) 

TX960065  (March  15, 1996] 

TX960070  (March  15,  1996] 

TX960071  (March  15, 1996) 

TX960073  (March  15.  1996) 

TX960079  (March  15, 1996) 

TX960091  (March  15, 1996) 

TX960101  (March  15, 1996) 

TX960107  (March  15, 1996) 

TX960116  (March  15. 1996) 

Volume  VI 

California 

CA9600O4  (March  15, 1996) 
Idaho 

ID960001  (March  15,  1996] 

ID960002  (March  15,  1996) 
North  Dakota 

ND960027  (March  15, 1996) 
Washington 

WA960001  (March  15, 1996) 

WA960002  (March  15, 1996) 

\VA960O05  (March  15, 1996) 

VVA960006  (March  15, 1996) 

WA960008  (March  15. 1996) 

WA96001 0  (March  15,1 996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 


Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-^630. 

Hard-copy  subscription  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  £ire 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  16th  day 
of  August  1996. 
Philip  J.  Gloss, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[PR  Doc.  96-21256  Filed  8-22-96;  8:45  am] 

BIllING  CODf  4510-77-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

;Notice  96-09S] 

Notice  of  Prospective  Patent  License 

AGENCY;  NdUouai  AerouauUus  ana 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  herehy  gives  notice 
that  Imidyne  Corporation,  of  Merrick, 
New  York  11566,  has  applied  for  an 
exclusive  Ucense  to  practice  the 
invention  disclosed  in  NASA  Case  No. 
LAR-15526-1-SB.  entitled  "Polyimide 
Fibers,"  for  which  a  U.S.  Patent 
Apphcation  was  filed  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Ms. 
Kimberly  A.  Chasteen,  Patent  Attorney, 
Langley  Research  Center. 


DATES:  Responses  to  this  notice  must  be 
received  bv  October  22.  1996. 

POP  euR'HEB  =NFORMi"iON  'O^^ACT: 
Ms.  kimoeriy  A.  uaasteen.  i^atent 
Attorney,  Langley  Research  Center,  Mail 
Code  212,  Hampton.  VA  23681-0001; 
telephone  (804)  864-3227. 

Dated:  August  16, 1996. 
Edward  A.  Frankle, 
General  Counsel. 

[PR  Doc.  96-21531  Filed  8-22-96;  8:45  am] 
B<LLiNO  CODE  7510-01-M 


NUCLEAR  PEGu^i 

COMMISSION 


'iP  V 


[Docket  Nc 


.-.jec.4.fl,l 


Notice  0*  Add^t/o'-.a^ 
D'-att  Erv!!-or'^e^t3: 
fc  Shietdaiicy  Melai'^^'Qca 
Co'^Doratior  s  FacHity  ■'^  C"; 


♦orrnfltionfor 

-^pac*  Statement 


DOfc, 


Summary:  The  U.S.  Nuclear  Regulatory 
Commission  has  issued  for  pubUc 
comment  a  draft  environmental  impact 
statement  (DEIS)  related  to  the 
decommissioning  of  the  Shieldalloy 
Metallurgical  Corporation's  facility  in 
Cambridge,  Ohio.  The  DEIS  reviews  and 
evaluates  the  Ucensee's  proposed 
alternative  of  stabiUzing  in  place  two 
slag  piles  containing  radioactive  and 
chemical  waste,  and  several  other 
alternatives  to  this  action,  including 
disposal  of  all  of  the  slag  offsite  at  a 
hcensed  disposal  facility.  Shortly  after 
the  DEIS  was  made  available  to  the 
pubhc  for  review,  NRC  received  a 
request  from  Mr.  Sherwood  Bauman, 
Chairperson  of  the  Save  the  Wills  Creek 
Water  Resoiuties  Committee,  a  local 
environmental  group  in  the  Cambridge, 
Ohio  area,  to  consider  another 
alternative.  The  purpose  of  this  notice  is 
to  describe  the  proposed  alternative, 
and  to  request  public  comments  on  it. 

ADDRESSES  FOR  THE  DEIS:  A  single  copv 
of  the  DEIS  (NUREOl  543)  may  be 
requested  by  those  considering  public 
comment  by  writing  to  the  NRC 
Publications  Section,  ATTN.: 
Superintendent  of  Doctunents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  D.C.  20013-7082,  or 
by  calling  202-512-1800.  A  copy  of  the 
DEIS  is  available  for  inspection  and/or 
copying  in  the  NRC  Public  Docvunent 
Room,  2120  L  St.  NW,  Washington,  D.C. 
20555-0001.  A  copy  is  also  available  for 
public  inspection  at  the  Guernsey 
County  District  Library,  800 
Steubenville  Avenue,  Cambridge,  Ohio 
43725-2385. 

DATES  AND  ADDRESSES  FOR  PUBLIC 
MEETING:  A  public  meeting  vdll  be  held 
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on  September  16,  1996,  rrom  7:00  p.m.- 
10:00  prn  ,  at  the  Pritchard  Laughlin 
Civic  Center,  located  at  7033  Glenn 
Highwav.  Cambridge.  Ohio  43725. 
Telephone  614/439-7009.  The  NRC  staff 
and  contractors  will  be  available  to  go 
over  information  in  the  DEIS  and  for 
this  new  alternative,  to  answer 
questions  related  to  information 
presented  in  the  DEIS  and  on  this  notice 
for  the  new  alternative,  and  to  receive 
comments  to  be  considered  in 
developing  the  final  environmental 
impact  statement 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Thaggard,  Low-Level  Waste  and 
Decommissioning  Projects  Branch,  Mail 
Stop  T7D-13.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Reguiatorv  Commission,  Washington, 
D.C.  2055'5-O001.  Telephone  301/415- 
671R 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  prepared  a  DEIS  that 
evaluates  the  potential  environmental 
impacts  and  alternatives  associated  with 
SMC's  proposed  approach  to 
decommissioning  two  radiologically 
contaminated  waste  piles.  NRC  noticed 
the  availability  of  the  DEIS  for  public 
comment  on  July  25,  1996  (61  FR 
38789).  The  U.S.  Environmental 
Protection  Agency  noticed  availability 
of  the  DEIS  on  August  2,  1996  (61  FR 
40414).  NRC's  notice  of  availability 
stated  that  the  public  conmient  period 
of  the  DEIS  would  extend  90  days  from 
the  date  of  EPA's  notice.  Consequently, 
the  comment  period  on  the  DEIS  will 
expire  October  31, 1996. 

Shieldalloy  proposes  to  cap  and. 
stabilize  the  piles  in  place  and 
implement  appropriate  land-use 
restrictions.  The  DEIS  also  describes 
and  evaluates  alternatives  to  the 
proposed  action.  Based  on  the 
evaluations  in  the  DEIS,  without 
consideration  of  this  new  alternative, 
the  NRC  staffs  preliminary  conclusion 
is  that  the  environmental  impacts  of 
SMC's  proposal  are  not  significant,  if 
certain  mitigative  measures  are  carried 
out.  and  there  is  no  obviously  superior 
alternative. 

NRC  recently  received  a  request  from 
Mr  Sherwood  Bauman,  Chairperson  of 
the  Save  the  Wills  Creek  Water 
Resources  Committee,  a  local 
environmental  group  in  the  Cambridge, 
Ohio  area,  to  consider  another 
alternative  for  remediating  the  site.  The 
alternative  was  provided  in  response  to 
the  DEIS  and  could  simply  be 
considered  by  NRC  in  its  resolution  of 
all  of  the  public  comments  that  are  to  be 


submitted  by  October  31, 1996. 
However,  because  it  was  provided  very 
early  in  the  comment  period  by  the  Save 
the  Wills  Creek  Water  Resources 
Committee,  a  local  group  that  has  had 
extensive  involvement  in  monitoring 
the  remediation  of  this  site,  NRC  staff  is 
describing  the  alternative  in  this  notice, 
and  soliciting  public  comments  on  it. 
The  staff  will  consider  these  comments 
and  evaluate  them  fully  along  with  the 
alternative  in  the  final  EIS,  as  well  as 
comments  received  on  it  in  a  public 
meeting  an  the  DEIS  to  be  held 
September  16. 1996.  in  Cambridge, 
Ohio. 

Description  of  Altemativp  Proposed  by 
Save  the  Wills  Creek  Water  Resources 
Conunittee 

Generally,  the  alternative  is  a  hybrid 
of  two  alternatives  in  the  DEIS — 
stabilization  in  place  and  offsite 
disposal.  However,  instead  of  both  slag 
piles  being  treated  the  same  way  (either 
stabilized  in  place  or  disposed  of  at  a 
facility  in  Utah),  this  hybrid  alternative 
proposes  to  remove  the  East  Slag  pile  for 
offsite  disposal  and  leave  the  West  Slag 
pile  dnsite. 

The  alternative  is  described  as  follows 
by  the  Save  the  Wills  Creek  Water 
Resources  Committee  in  its  letter  to 
NRC: 

"Most  of  the  serious  problems  and 
elevated  radioactive  materials  are 
situated  in  the  East  Slag  pile.  In  fact,  it 
is  the-East  slag  pile  and  its  material  that 
may  eventually  exceed  the  National  Safe 
Drinking  Water  Standards. 

"The  East  Slag  represents 
approximately  ten  percent  of  the 
volume  (by  weight)  of  the  total 
contaminated  materials  on  site,  while 
representing  approximately  60  percent 
of  the  actual  licensed  materials  at  said 
facility.  Said  pile  also  contains  almost 
all  of  the  slag  that  seriously  exceeds  the 
NRC  general  release  criteria"  (for 
unrestricted  use]. 

"We  therefore  submit,  that  serious 
consideration  be  given  to  yet  another 
alternative  which  is  the  full  removal  to 
a  Ucensed  storage  facility  the  entire  East 
Slag  pile  while  capping  on  site  the  west 
slag  pile.  This  option  would  see  the 
costs  of  capping  the  West  Slag  pile 
remaining  constant,  while  the  cost  of 
removing  the  most  serious  area  of 
contaminated  slag  would  carry  a  total 
cost  of  approximately  8.5  Million 
dollars  to  dispose  of  the  East  Slag  Pile 
at  Envirocare  in  Utah,  and  cap  as 
planned  the  West  Slag  Pile."  (Note — the 
Save  the  Wills  Creek  Water  Resources 
Conmiittee  has  since  estimated  the  total 
cost  of  offsite  disposal  of  the  East  Pile 
and  onsite  stabilization  of  the  West  Pile 
to  be  $15  million  and  will  be  providing 


a  documented  basis  for  that  figure  by 
the  time  of  the  public  meeting]. 

"This  is  (a)  our  organizations  best 
estimates,  and  not  a  firm  price,  and  (b) 
does  not  include  the  return  to  the  site 
of  off  site  slag.  In  fact,  our  organization 
feels  that  the  offsite  slag  is  the  "legal" 
responsibility  of  Cypress  Foote,  and  that 
said  slag  should  not  be  allowed  to  be 
returned  to  the  facility. 

"This  estimate  would  mean  our 
community  receives  a  much  better 
remediation  at  a  price  only  2.5  times  as 
high  as  the  current  estimates  for  full 
insitu  disposal  on  site  of  all  on  and  off 
site  contaminants." 

The  author  of  the  alternative  is 

gathering  additional  information  and 
expects  to  provide  this  by  the  time  of 
the  public  meeting  in  Cambridge,  Ohio, 
on  September  16,  1996.  Interested 
persons  may  contact  Mr.  Mark  Thaggard 
of  the  NRC  staff  for  the  latest 
documentation  on  this  alternative,  or 
obtain  this  documentation  at  the  public 
meeting  on  September  16,  1996. 

The  staff  has  not  conducted  an 
analysis  of  this  alternative  at  this  time 
and  has  presented  the  alternative  in  this 
notice  as  it  was  received.  As  noted 
earlier,  the  staff  will  evaluate  this 
alternative  in  the  final  EIS,  considering: 
(1)  The  comments  received  fi-om  the 
public;  (2)  existing  information,  as 
appropriate  in  the  DEIS;  and  (3)  any 
pertinent  new  data  that  is  obtained.  For 
example,  the  estimated  cost  for 
removing  the  East  Pile  and  disposing  of 
it  offsite  is  $17,332,900,  as  reported  in 
Table  5.1-7  of  the  DEIS.  The  Save  the 
Wills  Creek  Water  Resources  Committee 
believes  that  this  figure  is  high  and  vdll 
be  providing  a  basis  for  a  lower  figure. 
The  staff  also  notes  that  the  National 
Environmental  Policy  Act  requires 
consideration  of  all  environmental 
impacts  that  could  result  from  NRC 
action,  not  just  the  radiation  impacts. 
The  alternative  proposal  appears  to 
consider  only  radiation  impacts  from 
the  material  identified  in  the  alternative. 
Consistent  writh  the  requirements  of 
NEPA  and  the  existing  scope  of  the  EIS, 
the  staff  will  assess  the  environmental 
impacts  from  all  contamination  in  the 
final  EIS. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Nelson, 

Acting  Chief,  Low-Level  Waste  and 
Decommissioning  Projects  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  96-21404  Filed  8-22-96;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards:  Subcommittee  Meeting  on 
Planning  and  Procedures 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
September  11, 1996,  Room  T-2B1, 
11545  Rockville  Pike.  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  September  11. 1996 — 1:00 
p.m.  until  3:00  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the  status  of 
appointment  of  members  to  the  ACRS. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc..  that 
may  have  occurred. 


Dated:  August  19,  1996. 
Sam  Duraiswamy, 
Chief.  Nuclear  Reactors  Branch. 
[PR  Doc.  96-21536  Filed  8-22-96;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Human  Factors 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on 
September  20,  1996,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  September  20. 1996  -  8:30  a.m 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
latest  draft  of  the  NRC  Human 
Performance  Program  Plan,  the 
collection  and  use  of  human 
performance  data,  the  development  of 
human  factors  inspection  guidelines, 
and  the  himaan  factors  research 
program.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deUberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 


oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc..  that  may  have  occurred. 

Dated:  August  19, 1996. 
Sam  Duraiswamy, 
Chief,  Nuclear  fleocfors  Branch. 
(FR  Doc.  96-21537  Filed  8-22-96;  8:45  am] 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

*  eaerai  pfevai'^c  Rate  Advisory 
Committee;  Open  Committer  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday,  September  26, 1996. 
Thursday,  December  5, 1996. 
Thursday,  December  19, 1996. 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street.  NW.,  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  pubUc  because  of 
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a  determination  made  by  the  Director  of 
die  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  feU  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  5559.  1900  E  Street, 
NW..  Washington.  DC  20415  (202)  606- 
1500. 

Dated   .August  15,  1996. 

Phyllis  G.  Foley. 

Chair.  Federal  Prevailing  Rate  Advisory 
Committee. 

IFR  Doc  96-21486  Filed  8-22-96;  8:45  am] 
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UNITED  STATES  POSTAL  SERVICE 

Board  of  Governors;  Sunshine  Act 
Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  10:00  a.m.  on  Monday,  September  9, 
1996,  and  at  8:30  a.m.  on  Tuesday, 
September  10,  1996,  in  Washington, 
DC. 

The  September  9  meeting  is  closed  to 
the  public  (see  61  PR  42072,  August  13, 
1996).  The  September  10  meeting  is 
open  to  the  public  and  will  be  held  at 
U.S.  Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  S.W.,  in  the  Benjamin 
Franklin  Room.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 
be  addressed  to  the  Secretary  of  the 
Board,  Thomas  J.  Koerber,  at  (202)  268- 
4800. 

Agenda 

Monday  Session 

September  9 — 10:00  a.m.  (Closed) 

1.  Legislative  Reform.  (Mary  S.  Elcano, 
Senior  Vice  President  and  General 
Counsel] 


2.  Strategic  Alliance.  (Loren  E.  Smith,  Chief 
Marketing  Officer  and  Senior  Vice 
President) 

Tuesday  Session 

September  10 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meetings,  July  28- 

30,  and  August  5-6, 1996. 

2.  Remarks  of  the  Postmaster  General/Chief 

Executive  Officer.  (Marvin  Runyon) 

3.  Postal  Rate  Commission  FY  1997  Budget. 

(Chairman  del  ]unco). 

4.  Fiscal  Year  1997  Operating  Budget. 

(Michael ).  Riley,  Chief  Financial  Officer) 

5.  Preliminar  FY  1998  Appropriation 

Request.  (Michael ).  Riley,  Chief 
Financial  Officer) 

6.  Review  of  the  Five- Year  Vehicle  Plan. 

(Allen  R.  Kane,  Vice  President, 
Operations  Support) 

7.  Capital  Investments. 

a.  Atlanta,  Georgia,  Airport  Mail  Center 
(AMC).  (Rudolph  K.  Umscheid,  Vice 
President,  Facilities) 

b.  Delivery  Unit  Computer  (DUCS) 
Replacement.  (Allen  R.  Kane,  Vice 
President,  Operations  Support) 

8.  Tentative  Agenda  for  the  October  7-8, 

1996,  meeting  in  Anchorage,  Alaska. 
Thomas  J.  Koerber, 
Secretaiy. 

[FR  Doc.  96-21698  Filed  &-21-96;  12:54  pm) 
BILUNO  C006  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-37579;  File  No.  SR-CHX- 
96-24] 

Self'Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  by  the 
Chicago  Stock  Exchange,  incorporated 
Relating  to  Unlisted  Trading  Pnviteges 

August  16,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  9,  1996,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXVni,  Rule  5  and  ArUcie  XXX, 
Rule  1,  interpretation  and  policy  .01, 


relating  to  unlisted  trading  privileges 
("UTP"). 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory^  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Prior  to  the  enactment  of  the  Unlisted 
Trading  Privileges  Act  of  1994  ("UTP 
Act"),  Section  12(0  ^  of  the  Act  allowed 
an  exchange,  subject  to  Commission 
approval,  to  extend  UTP  to  securities 
that  were  listed  and  registered  on 
another  exchange. 3  Section  12(f) 
required  exchanges  to  apply  to  the 
Commission  and  receive  Commission 
approval  of  the  exchange's  application 
before  extending  UTP  to  a  particular 
security.  The  Commission  was  required 
to  provide  interested  parties  with  at 
least  10  days  notice  of  the  application 
and  the  Commission  had  to  determine 
whether  the  extension  of  UTP  to  each 
named  security  met  certain  criteria.  If 
so,  the  Commission  published  an 
approval  order  in  the  Federal  Register. 
Exchange  Interpretation  and  Policy  .01 
of  Article  XXX,  Rule  1,  reflects  this 
statutory  scheme  in  that  it  references 
"obtaining"  UTP  from  the  Commission. 

The  enactment  of  the  UTP  Act, 
however,  removed  the  application, 
notice,  and  Commission  approval 
process  from  Section  12(f)  of  the  Act, 
and  revised  the  conditions  under  which 
exchanges  may  extend  UTP  to  most 
registered  securities.  Ctirrently,  Section 
12(f)(l)(A)(i)  -»  allows  a  national 
securities  exchange  to  extend  UTP  to 
any  security  listed  and  registered  on 
another  national  securities  exchange.* 


'  15  U.S.C  78s(b)(l)  (1988). 


MS  U.S.C.  781. 

'  By  "extending  UTP"  to  a  security,  the  exciiange 
allows  its  members  to  trade  the  security  as  if  it  were 
listed  on  the  exchange. 

M5  U.S.C.  78l(f)(l)(A)(i). 

'The  Commission  notes  that  pursuant  to  Rule 
12f-5,  a  national  securities  exchange  shall  not 
extend  unlisted  trading  privileges  to  any  security 
unless  the  exchange  has  in  effect  a  rule  or  rules 
providing  for  transactions  in  the  class  or  type  of 


Federal  Register  /  Vol.  61,  No.  165  /  Friday,  August  23,  1996  /  Notices 


4,-1 'i67 


Pursuant  to  authority  granted  in  Section 
12(f)(l)(C),»  the  Commission 
promulgated  Rule  \2i-27  allowing  a 
national  securities  exchange  to  extend 
UTP  to  a  subject  security  on  the  day 
following  the  day  on  which  the  initial 
public  offering  of  such  subject  security 
commences. 

Accordingly,  with  the  revisions  to 
Section  12(f)  as  a  resuU  of  the  UTP  Act, 
Exchange  Article  XXVIII,  Rule  5  and 
Exchange  Article  XXX,  Rule  1, 
Interpretation  and  Policy  .01,  no  longer 
reflect  the  revised  statutory  scheme. 
Since  exchanges  are  no  longer  required 
to  seek  Commission  approval  in  order  to 
extend  UTP,  the  language  in  the  text  of 
the  rule  referencing  the  "obtaining"  of 
UTP  through  Commission  approval 
should  be  eliminated.  The  proposed 
rule  change  reflects  the  revised  statutory 
scheme  under  Section  12(0  and  Rule 
12f-2.  The  Exchange  also  proposes  to 
amend  Article  XXVIII,  Rule  5  to  allow 
the  Exchange  President's  designee  to 
extend  unlisted  trading  privileges. 

2.  Statutory  Basis 

.  The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  *  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatoiry  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

I'he  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  9  and  of  Rule  19b-4(e)(l) 
thereunder,^"  because  it  constitutes  a 
stated  policy,  practice  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 


security  to  which  the  exchange  extends  unlisted 
trading  privileges. 

•  15  U.S.C.  78l(0(l)(C). 

'  17  CFR  240.12f-2  (1995). 

•15U.S.C.  78f{b)(5). 

9 15  U.S.C.  78s(b)(3)(A). 

'»17CFR  240.19b-4(e)(l)  (1994). 


existing  rule  of  the  Exchange.  At  any 
time  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-96-24  and  should  be 
submitted  by  September  13, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-21544  Filed  8-22-96;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Intelltgence  ana  Research 
'Public  Notice  2428' 

FY  1996  Funding  Under  the  Researcr 
and  Training  for  Eastern  Europe  anc 
the  Independent  States  of  the  Pcme'' 
Soviet  Union  Act  of  1983 

1 .  American  Council  of  Teachers  of 
Russian/American  Council  for 
Collaboration  in  Education  and 
Language  Study 

Grant:  $150,000  ($130,000  NIS; 
$20,000  EE/Baltics). 

Purpose:  To  support  graduate 
students,  post-doctoral  fellows,  and 
junior  faculty  in  Russian,  Eurasian  and 


'» 17  CFR  20O.3O-3(a)(12)  (1995). 


Central  European  studies  for  advanced 
on-site  language  training  and  research. 

Contact:  Katie  Tumball,  ACTR/ 
ACCELS,  1776  Massachusetts  Avenue. 
NW,  Suite  700,  Washington,  DC  20036 
(202)  833-7522. 

2.  Council  on  International  Educational 
Exchange 

Grant:  $50,000  (NIS). 

Purpose:  To  support  fellowships  for 
advanced  and  specialized  on-site 
Russian  language  training. 

Contact:  John  Myers,  Program  Officer, 
Cooperative  Russian  Language  Program/ 
CIEE,  205  East  42nd  Street,  New  York, 
NY  10017  (212)  822-2732. 

3.  Hoover  Institution  on  War,  Revolution 
and  Peace  at  Stanford  University 

Grant:  $125,000  ($85,000  NIS; 
$40,000  EE/Baltic  states). 

Purpose:  To  support  residential 
postdoctoral  fellowships  on  the  NIS  and 
summer  grants  on  the  NIS,  Eastern 
Europe  and  the  Baltic  states. 

Contact:  Richard  F.  Staar,  Senior 
Fellow,  Hoover  Institution,  Stanford,  CA 
94305-6010  (415) 723-1348. 

4.  University  of  Illinois  at  Urbana- 
Champaign 

Grant:  $120,000  ($100,000  NIS; 
$20,000  EE/Baltic  states). 

Purpose:  To  provide  partial  funding 
for  the  University's  Summer  Research 
Laboratory  and  the  Slavic  Reference 
Service. 

Contact:  Diane  P.  Koenker,  Program 
Administrator,  Russian  and  East 
European  Center,  University  of  Illinois 
at  Urbana-Champaign,  104  International 
Studies  Building,  910  South  Fifth  Street, 
Champaign,  IL  61820  (217)  333-1244. 

5.  International  Research  and 
Exchanges  Board 

Grant:  $1,195,000  ($805,000  NIS; 
$390,000  EE/Bahic  states). 

Purpose:  To  support  a  variety  of 
programs  faciUtating  American 
scholarly  access  to  Russia,  Eurasia  and 
East  Europe:  individual  field  research 
grants;  predeparture  orientation;  short- 
term  travel  grants;  special  projects;  and 
dissemination  of  field  results. 

Contact:  Robert  T.  Huber,  Vice 
President,  IREX,  1616  H  Street,  NW, 
Washington,  DC  20006  (202)  628-8188. 

6.  Joint  Committee  on  Eastern  Europe 
Grant:  $570,000  (EE/Baltic  states). 
Purpose:  To  support  fellowships  for 

dissertation  completion,  post-doctoral 
research,  and  pre-dissertation  travel 
grants;  institutional  and  individual 
language  training  grants;  and 
collaborative  research  and  training 
through  conferences  and  the  Junior 
Scholars'  Training  Seminar. 

Contact:  Jason  Parker,  Executive 
Associate,  JCEE/American  Council  of 
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Learned  Societies,  228  East  45th  Street, 
New  York,  NY  10017-3398  (212)  697- 
1505  (ext.  134/135). 

"  Joint  Committee  on  the  Soviet  Union 
and  its  Successor  States 

Grant:  $865,000  ($825,000  NIS; 
S40.000  EE/Baltic  states). 

Purpose:  To  support  a  national 
fellowship  program  for  advanced 
graduate  training,  dissertation 
I ompletion.  and  junior  post-doctoral 
research,  workshops  on  critical  themes 
in  post-Soviet  studies;  and  a 
competition  for  grants  to  U.S. 
institutions  offering  intensive  training 
in  languages  of  the  NIS. 

Contact:  Susan  Bronson,  Staff 
Associate.  JCSSS/Social  Science 
Research  Council.  605  Third  Avenue, 
.New  York.  NY  10158  (212)  377-2700. 

8.  National  Academy  of  Sciences 

Grant:  $70,000  ($25,000  NIS;  $45,000 
EE/Baltic  states). 

Purpose:  To  support  Young 
investigator  Programs  in  forest 
iiianagement  in  Russia,  worker  health  in 
Ukraine,  and  coastal  ecology  in  Albania. 

(Contact:  Steven  Deets/Kelly  Robbins, 
Office  for  Central  Europe  and  Eurasia, 
National  Academy  of  Sciences/National 
Research  Council,  2101  Constitution 
.\venue.  NW,  (FO  2014),  Washington, 
DC  20418  (202)  334-2644. 

9.  National  Council  for  Soviet  and  East 
European  Research 

Granf.- $1,120,000  ($810,000  NIS; 
Sn 0,000  EE/Baltic  states). 

Purpose:  To  conduct  one  or  more 
national  competitions  among  American 
institutions  of  higher  education  and 
non-profit  organizations  in  support  of 
advanced  research  projects  on  Russia, 
Eurasia,  and  East-Central  Europe. 

Contact:  Robert  Randolph,  Executive 
Director,  NCSEER  1755  Massachusetts 
.■\ venue.  NW,  Suite  304,  Washington, 
DC  20036  (202) 287-0168. 

10.  The  Woodrow  Wilson  Center  for 
International  Scholars 

Grant:  $725,000  ($465,000  NIS; 
.5260.000  to  EE/Baltic  States) 

Purpose:  To  support  research 
scholarships,  short-term  grants,  research 
fellowships  and  internships;  the 
meetings  programs;  and  outreach 
publications  of  the  Kerman  Institute  for 
Advanced  Russian  Studies  and  the  East 
European  Studies  Program. 

Contact:  Blair  Ruble,  Director,  Kennan 
Institute  or  John  Lampe,  Director,  East 
European  Studies,  East  and  West 
European  Program.  The  Wilson  Center, 
370  ll'Enfant  Promenade,  Suite  704, 
Washington,  DC  20024-2518  (202)  287- 
3400. 


Dated:  August  12, 1996. 
Kenneth  E.  Roberts, 

Executive  Director,  Advisory  Committee  for 

Studies  of  Eastern  Europe  and  the 

Independent  States  of  the  Former  Soviet 

Union. 

[PR  Doc.  96-21506  Filed  8-22-96;  8:45  am) 

B4LUNQ  CODE  4710-32-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

August  19,  1996.  '  • 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 

EFFECTIVE  DATE:  August  20. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  338/ 
339  is  being  reduced  for  carryforward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995).  Also 
see  61  FR  3004,  published  on  January 
30, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements 

Comminee  for  the  Implementation  of  Textile 
Agreements 

August  19,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24,  1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  lanuarv'  1,  1996  and  extends 
through  December  31.  1996. 

Effective  on  August  20.  1996,  you  are 
directed  to  reduce  the  current  limit  for 
Categories  338/339  to  792.164  dozen  \  as 
provided  for  under  the  current  bilateral 
textile  agreement  concerning  texUle  products 
from  Taiwan. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that  this 
action  falls  withm  tiie  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreem  ents. 
[FR  Doc. 96-21 521  Filed  8-22-96;  8:45  am) 

B4LUNG  CODE  3510-OfM: 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Office  of  International  Transportation 
and  Trade;  Notice  of  Public  Meeting 

SUMMARY:  U.S.  Transportation  Secretary 
Federico  Pefia  and  Canadian  Transport 
Minister  David  Anderson  have 
established  a  U.S. /Canadian 
governmental  Working  Group  to  explore 
the  possibility  of  greater  cooperation 
between  the  two  countries  in 
administering  and  managing  services  in 
the  Great  Lakes/St.  Lawrence  Seaway 
system.  The  U.S.  Department  of 
Transportation  vdll  conduct  a  public 
meeting  to  obtain  public  comment  on 
opportunities  for  increased  binational 
cooperation  This  public  meeting  will 
aid  the  Working  Group  in  drafting  a 
report  to  the  Secretary  and  Transport 
Minister.  Anyone  who  wishes  to  make 
a  statement  at  the  public  meeting  should 
register  his  or  her  intention  to  do  so  by 


>  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1995. 
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August  30.  1996.  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  below.  Those 
who  register  will  be  sent  an  information 
package  prior  to  the  public  meeting. 
Statements  should  also  be  submitted  in 
writing  as  promptly  as  possible,  and 
written  statements  ma\  be  submitted  in 
lieu  of  oral  presentations. 

DATES:  The  public  meeting  will  be  held 
in  Rosemont.  Illinois,  on  Wednesday, 
September  4,  from  9  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Plaza  O'Hare  Hotel.  6600  N. 
Mannheim  Road.  Rosemont,  Illinois 
60018  (847)  827-5131 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Craig  Middlebrook,  (202-366-0091; 
FAX;  202-366-1747).  St.  Lawrence 
Seaway  Development  Corporation,  U.S. 
Department  of  Transportation.  400 
Seventh  St.,  SW..  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  The  St 
LawTence  Seaway  is  currently  operated 
and  maintained  by  the  U.S.  Saint 
LawTence  Seaway  Development 
Corporation,  a  modal  administration  of 
the  U.S.  Department  of  Transportation, 
and  the  Canadian  St.  Lawrence  Seaway 
Authority,  a  Crown  corporation  Both 
countries  are  restructunng  their 
organizations  and  pursuing  methods, 
through  new  cooperative  mechanisms, 
to  reduce  costs  for  taxpayers  and  users. 
On  June  5.  1996,  US  Transportation 
Secretary  Fedenco  Pena  and  Canadian 
Transport  Minister  David  Anderson 
agreed  to  establish  a  U.S./Canadian 
Working  Group  to  explore  avenues  of 
increased  Dmationai  cooperation. 

The  Working  Group,  which  held  its 
initial  meeting  in  Ottawa.  Ontario,  on 
August  7,  will  exchange  timely 
information  on  the  respective  U.S.  and 
Canadian  efforts  to  restructure  their 
Seaway  organizations  and  identify 
workable  options  to  improve  binational 
management  of  the  Seaway.  The 
Working  Group  will  examine  the 
Seaway  lock  system  which  falls  writhin 
the  scope  of  the  current  binational 
agreement,  and  also  will  begin  an 
analysis  of  other  aspects  of  the  overall 
system,  including  navigation  aids, 
vessel  traffic  control  systems,  ice 
breaking,  communication  systems,  and 
other  locks  outside  the  scope  of  the 
binational  agreement,  with  a  view 
toward  identifying  opportunities  to 
eliminate  or  reduce  duplication. 

The  Working  Group  consists  of 
representatives  from  the  U.S. 
Department  of  Transportation,  the 
Canadian  Ministry  of  Transportation, 
and  the  Canadian  Ministry  of  Fisheries 
and  Oceans,  as  well  as  other  affected 


government  departments  and  agencies 
in  both  countries. 

The  purpose  of  the  September  4 
public  meeting  is  to  soUcit  views  from 
interested  individuals  related  to  the 
improvement  of  binational  cooperation 
in  the  management  of  the  St.  Lawrence 
Seaway  System.  The  Working  Group 
will  deliver  a  progress  report  of  its 
findings  to  the  Canadian  Minister  of 
Transport  and  the  U.S.  Secretary  of 
Transportation  in  late  September. 

Dated:  August  20,  1996. 
Bernard  Gaillard, 
Director,  Office  of  International 
Transportation  and  Trade. 
(PR  Doc.  96-21565  Filed  8-22-96;  8:45  am] 

BILLING  CODE  4»lfr-M-U 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Peoria,  Tazewell  and  Woodford 
Counties,  Illinois 

AGENCY:  Federal  Highwav 
Administration  (FHWA),"D0T. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
transportation  corridor  study  followed 
by  an  environmental  impact  statement 
will  be  prepared  for  a  proposed  project 
in  the  eastern  Peoria  metropohtan  area 
which  included  the  counties  of  Peoria, 
Tazewell  and  Woodford. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Waidelich.  Federal  Highway 
Administration,  3250  Executive  Park 
Drive,  Springfield,  Illinois  62703, 
Phone:(217)492-4622. 
Dale  E.  Risinger,  District  Engineer, 
Illinois  Department  of  Transportation, 
401  Main  Street,  Peoria,  IlUnois 
61602-1111,  Phone:  (309)  671-3333. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Illinois 
Department  of  Transportation,  will 
prepare  a  transportation  corridor  study 
followed  by  an  environmental  impact 
statement  (EIS)  for  the  eastern  Peoria 
metropolitan  area.  The  proposed 
corridors  being  studied  are  commonly 
known  as  the  Eastern  Ring  Road.  The 
proposed  project  is  a  study  of  three 
corridors  approximately  32  km  in  length 
which  will  link  Illinois  Route  6  on  the 
west  side  of  the  Illinois  River  to 
Interstate  74  on  the  east  side  of  the 
Illinois  River.  Project  limits  are 
generally  defined  by  a  connection  to 
Illinois  Route  6  near  Mossville  on  the 
northwest,  and  Interstate  74  at  the  south 
and  eastern  limit.  Communities 
involved  include  Mossville,  Spring  Bay, 


German  town  Hills,  Washington,  East 
Peoria,  and  Morton,  Illinois. 

This  two  year  proposed  project  will 
study  three  corridors,  select  a  preferred 
corridor  for  detailed  engineering  and 
environmental  analysis,  select  a 
recommended  alignment  within  the 
preferred  corridor  and  create  a  final 
corridor  protection  map.  All  potential 
corridors  vdW  be  studied  through 
extensive  data  collection,  aerial 
mapping,  field  inspection,  and 
environmental  and  engineering  studies. 
Use  of  this  information  will  help  in 
creating  design  and  operational  criteria, 
drainage  and  flood  plain  inventory,  an 
identification  of  corridor  impacts, 
exhibits  for  the  pubhc  input,  and  a 
corridor  protection  map.  A  preferred 
corridor  will  be  recommended  and 
presented  at  a  Public  Hearing.  Alternate 
aUgnments  will  be  studied  for  the 
preferred  corridor  once  it  has  been 
identified.  Alternates  studied  vnW 
address  engineering  and  environmental 
concerns  in  order  that  an  alignment  can 
be  identified  which  meets  the 
transportation  needs  of  the  region  and 
minimizes  the  impacts  to  the 
environment.  Alignment  studies  will 
produce  one  preferred  alternate  with  its 
location,  type  of  faciUty,  preliminary 
interchange  geometries,  engineering  and 
environmental  impacts  identified, 
preUminary  measures  to  minimize 
harm,  probable  construction  cost 
estimate  and  estimated  right  of  way 
requirements  identified.  A  second 
Public  Information  Meeting  wall  be  held 
to  obtain  input  during  the  alignment 
selection  process  with  the  final  selected 
alignment  presented  at  a  PubUc  Hearing. 
Right  of  way  requirements  will  be 
estabUshed  for  corridor  preservation 
and  a  corridor  protection  map  will  be 
prepared  for  the  recommended 
ahgnment. 

The  transportation  corridor  study  will 
be  followed  by  an  Environmental 
Impact  Statement.  Alternatives  to  be 
studied  include  (1)  Taking  no  action; 
including  the  development  of  ancillary 
faciUties  to  enhance  mass  transit  and/or 
traffic  demand  management  (2) 
upgrading  existing  facihties  and  (3) 
construction  on  a  new  alignment  as 
identified  in  the  corridor  study. 

The  scoping  process  undertaken  as 
part  of  this  proposed  project  will 
include  distribution  of  a  scoping 
information  packet,  coordination  with 
appropriate  Federal,  State,  and  local 
agencies  and  review  sessions  as  needed. 
A  formal  scoping  meeting  is  not 
plaimed.  Further  details  of  the  proposed 
project  and  a  scoping  informational 
packet  may  be  obtained  from  one  of  the 
contact  people  Usted  in  this  notice. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  August  12, 1996. 
Walter  Waidelich, 

Engineering  Team  Leader,  Federal  Highway 

Administration.  Illinois  Division,  Springfield, 

Illinois. 

IFR  Dor  96-21367  Filed  8-22-96;  8:45  ami 

BILUNC  CODE  4910-22-M 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  waiver  of 
compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
sulnnitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RSGM-96-05) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  of  the  date  of  publication  of  this 
notice,  will  be  considered  FRA  before 
final  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practical.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m. -5:00  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 

The  individual  petition  seeking  an 
exemption  or  waiver  of  compliance  is  as 
follows: 


Beech  Mountain  tiailroad  Company 
(BMRR)  (RSGM-96-05) 

The  Beech  Mountain  Railroad 
Company  (BMRR)  seeks  a  permanent 
waiver  of  compliance  with  the  Safety 
Glazing  Standards  (49  CFR  223.9(a). 
certified  glazing)  for  its  two 
locomotives.  ALCO  S2  l.OOOHP  #1 13 
and  »I  IS,  built  in  the  early  1950s. 

BMRR  is  a  Class  III  Railroad  operating 
within  Randolph  and  Upshur  Counties 
in  the  state  of  West  Virginia.  According 
to  the  requesting  railroad,  the  crew 
consists  of  five  men  comprised  of  one 
supervisor,  one  engineer,  one  brakeman, 
and  two  track  servicemen.  BMRR  is 
privately  owned  by  Carter-ROAG  Coal 
Company  (CRCC).  The  purpose  of  the 
BMRR  operations  is  to  provide  transfer 
service  between  the  CSX  interchange 
located  in  Alexander.  West  Virginia  and 
the  CRCC  Preparation  Plant  located  in 
Star  Bridge,  West  Virginia.  The  BMRR 
line  transverses — without  instances  of 
broken  glass  due  to  projectiles — a 
remote  and  isolated  area.  The  BMRR 
railroad  indicates  that  the  locomotives 
are  early  1950  models  and  installation 
of  the  safety  glazing  would  require 
extensive  and  expensive  refacing  ofthe 
locomotive  cabs  and  that  all  the 
employees  are  aware  of  this  request  for 
exemption  and  support  it  without 
exception. 

Issued  in  Washington,  DC,  on  August  16. 
1996. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliaitce  and  Progfom  Implementation. 
[PR  Doc.  96-21533  Filed  8-22-96;  8:45  ami 

BILUNG  CODE  4aiO-0»-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

August  15.  1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  ofthe 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Bureau  of  Engraving  and  Printing  (BEIP) 

OMB  Number:  1520-0002. 
Form  Number:  BEP  5287. 


Type  of  Review:  Extension. 

Title:  Claim.s  for  Amounts  Due  in  the 
Case  of  Deceased  Owner  of  Mutilated 
Currency 

Description:  Form  5287  is  used  when 
Treasury  is  required  to  determine 
ownership  in  cases  of  a  deceased  owner 
of  damaged  or  mutilated  currency. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 
not-for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
165  hours. 

Clearance  Officer:  Ed  Little  (202)  874- 
2647,  Bureau  of  Engraving  and  Printing, 
Room  317A,  Engraving  and  Printing 
Annex,  14th  and  C  Streets,  SW., 
Washington,  DC  20228. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  96-21507  Filed  8-22-96;  8:45  am] 
BILUNG  CODE  4840-01-P 


Submission  to  OMB  for  Review; 
Comment  Request 

August  15, 1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  ofthe 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1201.    . 

Regulation  ID  Number:  PS-52-a8 
Final  (T.D.  8455). 

Type  of  Review:  Extension. 

r/f7e.-  Election  to  Expense  Certain 
Depreciable  Business  Assets. 

Description:  The  regulations  provide 
rules  on  the  election  described  in 
section  179(b)(4);  the  apportionment  of 
the  dollar  limitation  among  component 
members  of  a  controlled  group;  and  the 
proper  order  for  deducting  the  carryover 
of  disallowed  deduction.  The 
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recordkeeping  and  reporting  is 
necessary  to  monitor  compliance  with 
the  section  179  rules. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households, 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Bespondent/Recordkeeper:  45  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
15,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 


Fxet  utivc  Offir  e  F^uilding,  Washington, 

!)f ,  .iOSiVi 

i.ors  K    Holland. 

Departmental  Reports  Management  Officer. 

TFR  Dor   qR-21  SOS  Filed  8-22-96;  8:45  am] 

Bi^JMG  CODE   4«3C.-C'  --» 


Submission  to  OMB  for  Review; 
Comment  Request 

August  16, 1996. 

The  E)epartment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  A&t  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


iniv 


K(n< 


ice  (IRS) 


OMB  Number:  1545-0074. 

Form  Number:  IRS  Form  1040  and 
Schedules  A,  B,  C,  C-EZ,  D.  E,  EIC,  F. 
H,  R,  and  SE. 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  These  forms  are  used  by 
individuals  to  report  their  income  tax 
liability.  The  data  is  used  to  verify  that 
the  items  reported  on  the  forms  are 
correct,  and  also  for  general  statistical 
use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  69,269,664. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 

Recorc9<eeping 

Leaming  about  the 
law  or  the  form 

Preparing  the  form 

Copying,  assemt}ling, 

and  sending  the  form 

to  the  IRS 

1040 

6  hours,  0  mins 

2  hours,  32  mins 

33  mins  

6  hours,  26  mins 

46  mins  

0  hours,  51  mins 

2  hours,  52  mirts 

0  mins 

4  hours,  2  mins 

4  hours,  22  mins 

46  mins  

20  mins 

14  hours,  14  mins 

0  hours,  26  mins 

8  mins  

1  hour,  10  mins  

4  mins 

1  hour,  8  mins  

6  hours,  58  mins 

1  hour,  10  mins  

2  hours  4  mins 

0  hours.  27  mins. 

Sched.  B 

17  mins  

2  hours,  5  mins 

32  mins 

1  hour,  1  min  

1  hour,  16  mins  

20  mins 

Sehed.  C 

0  hours  ^S  mins 

Sched.  C-EZ 

20  mins 

Sched.  D  „ 

0  hours.  41  mins. 

Sched.  E  „ 

1  hour,  7  mins  

2  mins 

0  hours,  35  mins 

0  hours,  25  mins 

29  mins 

15  mins 

13  mins 

22  mins 

0  hours,  35  mins. 

Sched  EIC 

Sched  *■■ 

■as''  Method  

4  mins 

1  hour,  14  mins  

I  hour,  19  mins  

48  mins 

22  mins 

II  mins 

34  mins 

20  mins. 

0  hours  20  mins 

Accrual  Method 

Sched.  H  

Sched.  R 

0  hours,  20  mins. 
35  mins. 
35  mips. 

14  mins. 
20  mins. 

Sched.  SE: 

Short 

Long 

20  mins 

26  mins 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,141,694,310 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,. Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  96-21509  Filed  8-22-96;  8:45  am] 

BILLING  COOF  4«30-fl1-P 


Submission  to  OMB  tor  Review; 
Comment  Request 

August  16,  1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


Internal  Revneue  Service  (IRS) 

OMB  Number:  1545-0085. 

Form  Number:  IRS  Form  1040A  and 
Schedules  1,  2,  3,  and  EIC. 

Type  of  Review:  Revision. 

Title:  U.S.  bidividual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income  tax 
liability.  The  data  are  used  to  verify  that 
the  income  reported  on  the  form  is 
correct,  and  also  for  statistical  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  26,156,366. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
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Form 

Recordkeeping 

Learing  atxsut  the  law 
or  the  form 

Prepanng  the  form 

Copying,  assembling, 

and  sending  the  form 

to  the  IRS 

1040A  

1  hr.,  4  min 

2  hr.  30  min  '.... 

3  hr    25  min   .. 

1  hr    10  min 

Sched.  1  

20  min 

33  min  ... 

13  min 

4  min >„...^... 

10  min „ 

40  min „„ 

20  min 

Sched  2  

• «......•.«..•—«"•••• 

1 1  min 

14  min „ 

2  min 

28  min. 

Sched.  3  

25  min „ 

4  min 



35  min 

Sched  EIC  ....„ 

0  min „ 

20  mm 

ISS 


UMi 


Frequency  of  Response:  Annually. 

Estimated  Total  neporting/ 
Recordkeeping  Burden:  220.051,514 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503 
Lois  K.  Holland 

Departmental  Reports  Management  Officer. 
(FR  Drx-  96-21510  Filed  8-22-96;  8:45  am] 

BILLING  CO0€  4330-01-P 


Submission  to  OMB  tor  Review; 
Comment  Request 

August  16,  1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  .\umber:  1545-1309. 

Form  Number:  IRS  Form  1040PC. 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Income  Tax 
Return  1040PC  Format. 

Description:  Form  1040PC  is  a 
computer-generated  tax  return  answer 
sheet  format  prepared  by  tax 
preparation  software.  The  1040PC  is  £m 
alternative  method  of  filing  Form  1040. 
It  will  offer  direct  deposit  for  taxpayers 
to  have  their  refunds  deposited  into 
their  personal  savings  or  checking 
accounts  by  electronic  funds  transfer.  It 
will  also  generate  a  pre-printed  payment 
voucher  for  use  when  payment  is  due  to 
the  IRS 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents: 
6,500,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,625,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
IX:  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  96-21511  Filed  8-22-96;  8:45  am) 

BU.UNG  CODE  483(M)1-P 


Submission  for  OMB  Review; 
Comment  Request 

August  16, 1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
SPEQAL  REQUEST:  In  order  to  conduct 
the  survey  described  below  in  early 
September  1996,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  August  29. 1996.  To  obtain  a  copy  of 
this  survey,  please  contact  the  IRS 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  96-OlOG. 

Type  of  Review:  Revision. 

Title:  IRS  Simultaneous  Appeals/ 
Competent  Authority  Program  Customer 
Satisfaction  Survey. 


Description:  The  mission  of  Appeals 
is  to  resolve  tax  disputes  in  a  fair  and 
impartial  way  The  .Appeals  process  is  a 
form  of  dispute  resolution  Taxpayers, 
however,  are  asking  the  IRS  to  consider 
new  ways  to  resolve  tax  disputes.  Manv 
taxpayers  are  struggling  to  "keep 
current",  and  to  help  meet  this  need,  the 
IRS  has  developed  new  approaches  to 
settle  cases.  One  of  the  new  approaches 
being  used  by  the  IRS  is  the 
Simultaneous  Appeals/ Competent 
Authority  Program. 

In  order  to  determine  the  effectiveness 
and  identify  what  customers  value 
about  this  program,  timely  and  accurate 
information  must  be  available. 
Therefore,  the  Office  of  Appeals  is 
proposing  to  obtain  this  information 
through  the  use  of  this  customer 
satisfaction  survey. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  1 
hour,  30  minutes. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  96-21512  Filed  8-22-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No  96-171 

FEDERAL  RESERVE  SYSTEM 
[Docket  No   R-0S33] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[Order  No,  96~8l] 

interagency  Policy  Statement 
Regarding  Delayed  Availability  of 
Funds 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Department  of  the 
Treasury;  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB);  Federal 
Deposit  Insurance  Corporation  (FDIC); 
Office  of  Thrift  Supervision  (OTS), 
Department  of  the  Treasury 
(collectively,  the  agencies). 

action:  Withdrawal  of  statement  of 
policy. 

summary:  The  agencies  are  withdrawing 
tiieir  joint  statement  of  policy  entitled 
"Delayed  Availability  of  Funds"  (the 
Statement)  on  the  ground  that  it  is 
superfluous. 

EFFECTIVE  DATE:  The  removal  of  the 
Statement  of  Policy  is  effective  August 
23,  1996. 

FOP  FURTHER  INFORMATION  CONTACT: 

OCC:  Bert  Otto.  Acting  Deputy 
Comptroller,  (202/874-5224),  Office 
of  the  Comptroller  of  the  Currency, 
250  E  Street,  SW..  Washington,  DC 
20219. 

FRB:  Manley  Williams.  Staff  Attorney, 
Division  of  Consumer  and 
Community  Affairs  (202/452-3667), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 

FDIC:  Louise  Kotoshirodo,  Review 
Examiner,  Division  of  Compliance 
and  Consumer  Affairs,  (202/942- 
3599);  or  Mark  A.  Mellon,  Counsel, 


Regulation  and  Legislation  Section, 
Legal  Division  (202/898-3854), 
Federal  Deposit  Insurance 
Corporation,  550  17th  St.,  NW., 
Washington,  DC  20549. 
.  OTS:  Tim  Bumiston,  Director, 

Compliance  Policy,  (202/906-5629); 
or  Richard  Blanks,  (202/906-7037), 
Counsel  (Banking  and  Finance), 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMBITARY  INFORMATION:  On  March 
28, 1984.  the  (J(       i  Rii  FlilC,  andthe 
Federal  Home  Loan  Bank  Board  (the 
predecessor  to  the  OTS)  (collectively, 
the  agencies)  issued  a  policy  statement 
to  encourage  and  assist  the  efi'orts  of 
depository  institutions  in  voluntarily 
addressing  the  problems  caused  as  a 
result  of  some  depository  institutions 
delaying  a  depositor's  ability  to 
withdraw  funds  deposited  by  check,  a 
practice  often  referred  to  as  "delayed 
availability  of  funds."  49  FR  11868. 

The  policy  statement  called  for  those 
financial  institutions  that  delayed 
availability  to  voluntarily  review  and 
disclose  their  policies,  and  to  refirain 
from  imposing  unnecessary  delays  on 
all  checks,  particularly  on  Social 
Security  and  other  government  checks. 
In  reviewing  their  availability  policies, 
institutions  were  asked  to  consider 
taking  into  account  factors  that  indicate 
whether  a  given  situation  presents  a  risk 
of  loss  and  to  provide  a  means  for 
depositors  to  request  that  an  exception 
be  made  to  the  standard  hold  policy. 
On  August  10, 1987,  the  Expedited 
Funds  Availability  Act  (the  EFAA)  was 
enacted.  The  EFAA  requires  institutions 
to  disclose  their  funds  availability 
policies.  It  also  lists  specific  time 
periods  during  which  a  depository 
institution  must  make  deposited  hinds 
available  to  its  account  holders.  The 
EFAA  directs  the  FRB  to  promulgate 
implementing  regulations  to  carry  out 
the  EFAA's  provisions.  The  FRB 
fulfilled  this  responsibility  by 
promulgating  12  CFR  Part  229— 
Availability  of  Funds  and  Collection  of 
Checks  (Regulation  CC).  See  53  FR 
19433  (May  27,  1988). 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (the  CDRI  Act) 
requires  each  federal  banking  agency  to 


streamline  and  modify  its  regulations 
and  written  policies  to  improve 
efficiency,  reduce  imnecessary  costs, 
eliminate  unwarranted  constraints  on 
credit  availability,  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements,  and  to  work 
jointly  with  the  other  federal  banking 
agencies  to  make  uniform  ail  regulations 
implementing  common  statutory  or 
supervisory  poUcies. 

/Vs  part  of  its  effort  to  fulfill  the  duties 
imposed  by  section  303  of  the  CDRI  Act, 
the  agencies  have  reviewed  the 
statement  of  policy  concerning  delayed 
availability  of  funds  and  have 
concluded  that  it  has  been  made 
superfluous  by  the  enactment  of  the 
EFAA  and  the  promulgation  of 
Regulation  CC.  The  agencies  have 
therefore  decided  to  withdraw  this 
statement  of  policy,  thereby  furthering 
the  section  303  goal  of  removing 
outmoded  and  duplicative 
requirements. 

The  Agencies'  Action 

The  agencies  hereby  withdraw  the 
Statement. 

Dated  at  Washington,  D^:.  this  ISth  day  of 
August,  1996. 

Office  of  the  Comptroller  of  the  Currency. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  the  Federal  Reserve 
System,  August  12, 1996. 
lennifer ).  Johnson, 
Depu  ty  Secretary  of  the  Board. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.  this  13th  day  of 
August,  1996. 

Federal  Deposit  Insurance  Corporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

Dated  at  Washington,  D.C,  this  14th  day  of 
August.  1996. 

Office  of  Thrift  Supervision. 
John  F.  Downey, 
Executive  Director,  Supervision. 
(FR  Doc.  96-21474  Filed  8-22-96;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 

RIN  3206-AG8a 

Pay  Under  the  General  Schedule; 
Locality  Pay  Areas  for  1997 

Convction 

In  the  I  orrection  to  rule  document 
^^^2009-  published  on  page  42939  in 
the  issue    f  Monclay,  August  19,  1996 
n,rike  Tie  following  correction: 

§531603     fCorrected] 

In  the  third  column,  the  heading 
■  §561.603  ICon-pctedl"  should  read  as 

set  forth  abo\  ■■ 

Bl  L  i-iNG  CO0€   ■  MS  0 '   c 


SECURmES  AND  EXCHANGE 
COMMISSION 


■Release  nu   iA^y. 


s^ileNo   10-100] 


Exemptec  Exchanges;  AZX,  Inc.;  Order 
Amending  Exemption  Order  and 
Granting  Amendment  to  Application 
^0-'  Exemption  from  Registration  as  an 
Exchange  unaer  Section  5  of  the 
Secunties  Excnange  Act  of  1934;  Final 

Correction 

In  notice  document  96-14399 
beginning  on  page  29145  in  the  issue  of 
Friday,  June  7, 1996  the  docket  n"Umber 
should  read  as  set  forth  above. 

BILUNO  COOE  1S06-01-0 


SECURiTiES  AND  EXCHANGE 

COMMiSSiON 

'ssuer  Delisting   Notice  of  Application 
'0  Withdraw  From  Listing  and 
Registration    {Heritage  Media 
Corporation   Class  a  Common  Stock, 
$.01  f^a    ^aiuejFiitjNo    1-10015 

Correction 

In  notice  document  96-20180 
appearing  on  page  41434  in  the  issue  of 
Thursday,  August  8,  1996  make  the 
following  correction: 

In  the  first  column,  under  the  subject 
heading  "Issuer  Delisting;  Notice  of 
Application  to  Withdraw  From  Listing 
and  Registration;  (Heritage  Media 
Corporation,  Class  A  Common  Stock, 
$.01  Par  Value)  File  No.  1-10015"  insert 
"Augiist  2, 1996.". 

BILUNG  COOC  1606-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-37476;  File  No.  SR-NYSE- 
95-43] 

Self-Regulatory  Organizations;  the 
New  York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Amendments  to 
Exchange  Rules  27,  476(a)(1 1 ).  and  477 

Corrpction 

In  notice  document  96-19466 
begmnmg  on  page  40056  m  the  issue  of 
Wednesday,  fuly  31,  1996  make  the 
ioilowing  correction: 

On  page  400.58.  in  the  first  column, 
after  the  second  full  paragraph  insert  the 
foilowmg 

.Margaret  H   McFarland. 
Depun  sVrrpf  :'•% 

BILLING  CODE   1506-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No,  IC-22110:  8''2-10i08] 

The  Lazard  Funds,  Inc..  et  al ;  Notice  of 
Application 

Correction 

In  notice  dociunent  96-19839 
beginning  on  page  40682  in  the  issue  of 
Monday,  August  5,  1996  make  the 
following  correction: 

On  page  40682,  in  the  first  column, 
under  the  subject  heading'The  Lazard 
Funds,  Inc.,  et  al.;  Notice  of 
Application"  insert  "July  30,  1996.". 

BILUNG  CODE   ',505-01-0 
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Department  of 
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Office  of  the  Assistant  Secretary  for 
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Federal  Property  Suftabie  as  Paciiities  to 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-3r7&-N-«9] 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Federal  Property 
Suitable  as  Facilities  To  Assist  the 
Homeless 

AGENCY:  Office  of  the  Assistant 
secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256.  I3epartraent 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  70&-1226;  TDD 
number  for  tne  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toU-fi^e),  or 
call  the  toll-free  Title  V  information  line 
at  l-«00-q27-:'588 
SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  pubHshing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41.  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
caU  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnson  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  ZIP  Code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage^  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area-Ml),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington.  DC  20332- 
8020;  (202)  767-4184;  COE:  Mr.  Bob 
Swieconek,  Army  Corps  of  Engineers, 


Civilian  Facihties,  Pulaski  Building, 
Room  4224,  20  Massachusetts  Avenue, 
NVV,  Washington.  DC  20314-1000;  (202) 
761-1749;  Transportation:  Mr.  Ronald 
D.  Keefer,  Director  of  Administrative 
Services  and  Property  Management, 
Department  of  Transportation,  400  7th 
Street,  SW,  Room  10319.  Washington, 
DC  20590;  (202)  366-4246;  (These  are 
not  toll-free  numbers). 

Dated:  August  15,  1996. 
Jacquie  M.  Lavving, 

Depu  ty  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  08/ 
23/96 

SuitableyAvailable  Properties 

^Buildings  (by  State) 

Arizona 

Facility  #32 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Numh«r:  189510031 

Status;  Excess 

Comment:  1200  sq.  ft.,  wood  frame,  1  story; 

good  condition,  off-site  removal  only,  most 

recent  use — hobby  shop. 
38  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510036 
Status:  Excess 
Comment:  1170  sq.  ft.  ea.,  1  story  relocatable 

framed  residences,  good  condition,  secured 

area  w/altemate  access. 
26  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510037 
Status:  Excess 
Comment:  1456  sq.  ft.  ea..  1  story  slump 

block  frame  residences,  off-site  removal 

only,  good  condition. 
18  Detached  Garages 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Location:  Inc.  bldgs.  630,  640,  670,  680,  710, 

720,  760,  790,  800.  820.  840.  870.  880,  910, 

920,  950,  960  on  Milan  Loop 
Landholding  Agency:  Air  Force 
Property  Nurab«r:  189510039 
Status:  Excess 
Comment:  186  sq.  ft.  ea.,  wood  frame,  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — storage. 
Facility  #1004 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510040 
Status:  Excess 
Comment:  1734  sq.  ft.,  slump  blocks  frame. 

1  story,  good  condition,  off-site  removal 

only,  most  recent  use — residence. 
Facility  #4520 
Gila  Bend  AF  Auxiliary  Field 
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Gila  B«nd  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510043 

Status:  Excess 

Comment:  7800  sq.  ft.,  prefab  steel  frame,  2 

story,  good  condition,  off-site  removal 

only,  most  recent  use— dormitory. 
Facility  #4252 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510044 
Status:  Excess 
Conmient:  144  sq.  ft.,  metal  frame,  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — storage. 

California 

Bldg.  604 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010237 
Status:  Unutilized 
Conmient:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  605 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010238 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  612 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010239 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use— housing. 
Bldg.  611 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010240 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  fi^me; 

most  recent  use — housing. 
Bldg.  613 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010241 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  614 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95648-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010242 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  615 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010243 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  616 


Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010244 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  617 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010245 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco- wood  frame; 

most  recent  use — housing. 
Bldg.  618 
Point  Arena  Air  Force  Station  Co;  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010246 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing;  needs  rehab. 

Colorado 

Bldg.  08000 

Lamar  Conmi.  FaciUty 

La  Mar  Co:  Prowers  CO  81052- 

Landholding  Agency:  Air  Force 

Property  Number:  189620034 

Status:  Excess 

Comment:  2332  sq.  ft.  bldg.  on  approx  3.67 

acres,  hook-ups  disconnected,  needs 

repair. 

District  of  Columbia 

Dalecarlia  Reservior 

Bldgs.  5900,  5902,  5904.  5906,  5908,  5910 

Washington  Aqueduct 

Washington  DC  20016- 

Landholding  Agency:  COE 

Property  Number:  319610004 

Status:  Excess 

Comment:  brick/frame  residences  in  f>oor 
condition  w/2  floors  and  basement, 
presence  of  asbestos,  on  National  Historic 
Register,  off-site  use  only. 

Florida 

Bldg.  244 

MacDill  Auxiliary  Airfield  No.  1 

Avon  Park  Co:  Polk  FL  33825- 

Landholding  Agency:  Air  Force 

Property  Number:  189520001 

Status:  Excess 

Comment:  6239  sq.  ft.,  masonry  frame,  needs 

rehab,  secured  area  w/altemate  access, 

most  recent  use— commissary. 
Bldg.  242 

MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
Landholding  /\gency:  Air  Force 
Property  Number:  189520002 
Status:  Excess 
Comment:  8554  sq.  ft.,  steel  frame  module, 

secured  area  w/altemate  access,  most 

recent  use — exchange  branch. 
Bldg.  427 

MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
Landholding  Agency:  Air  Force 
Property  Number:  189520003 
Status:  Excess 
Comment:  5258  sq.  ft.,  metal  and  masonry 

fr^me,  secured  area  w/altemate  access, 

most  recent  use — bowling  center. 


Facility  No.  0001 

Cocoa  Beach  Comm.  Annex  No.  2 

Cocoa  Beach  Co:  Brevard  FL  32931- 

Landholding  Agency:  Air  Force 

Property  Number:  189610010 

Status:  Unutilized 

Comment:  telephone  switchgear  bldg.,  474 

sq.  ft.,  possible  asbestos. 
Facility  No.  00901 
Cocoa  Beach  Comm.  Annex  No.  1 
Cocoa  Beach  Co:  Brevard  FL  32931- 
Landholding  Agency:  Air  Force 
Property  Number.  189610011 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  telephone  switch 

bldg.,  possible  asbestos. 

Idaho 

Bldg.  121 

Mountain  Home  Air  Force  Base 

Main  Avenue  (See  County)  Co:  Elmore  ID 

83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030007 
Status:  Excess 
Comment:  3375  sq.  ft.;  1  story  wood  frame; 

potential  utilities;  needs  rehab;  presence  of 

asbestos;  building  is  set  on  piers;  most 

recent  use — medical  administration, 

veterinary  services. 
Bldg.  611 

Mountain  Home  Air  Force  Base 
Mountain  Home  AFB  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189440016 
Status:  Underutilized 
Conmient:  3200  sq.  ft.,  1  story  wood  frame, 

needs  repair,  presence  of  led  base  paint 

and  asbestos,  most  recent  use — base 

chapel. 
Bldg.  2201 

Mountain  Home  Air  Force  Base 
Mountain  Home  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189520005 
Status:  Underutilized 
Comment:  6804  sq.  ft.,  1  story  wood  frame, 

most  recent  use — temporary  garage  for  base 
,  fire  dept.  vehicles,  presence  of  lead  paint 

and  asbestos  shingles. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airf>ort 

Sioux  City  Co:  Woodbury  LA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  189310001 

Status:  Unutilized 

Comment:  1932  sq.  ft,  1-story  concrete  block 
bldg.,  most  recent  use — storage,  pigeon 
infested,  contamination  investigation  in 
progress. 

Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  L\  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  189310002 
Status:  Unutilized 
Comment:  1113  sq.  ft,  1-story  concrete  block 

bldg.,  contantination  clean-up  in  process. 
Bldg. — Bridgeview 
Rathbun  Lake  Project,  R.R.  #3 
Centerville  Co:  Appanoose  lA  52544- 
Landholding  Agency:  COE 
Property  Number;  319340003 
Status:  Unutilized 
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Comment:  416  sq.  ft..  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 
Bldg. — Island  View 
Rathbun  Lake  Project.  R.R.  #3 
Centerville  Co:  Appanoose  lA  52544- 
Landholding  Agency:  CXDE 
Property  Number  319340004 
Status:  Unutilized 
Comment:  416  sq  ft.,  1-story,  most  recent 

use — stnni^e.  needs  major  rehab,  off-site 

use   •■■':.'. 
B;./.j  — Ri.',..i'.g  Cove 
Ratntjun  i^iip  Project,  R.R.  #3 
Centerville  Co:  Appanoose  lA  52544— 
L.andholding  Agency:  COE 
Property  Number:  319340005 
Status:  Unutilized 
Conmient:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 
Silo 

Tract  100,  Camp  Dodge 
Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number:  319530033 
Status:  Excess 
Comment:  Concrete  block,  1  story,  presence 

of  asbestos/lead  paint,  most -recent  use — 

storage,  off-site  use  only. 
Shed 

Tract  100.  Camp  Oodge 
Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number;  319530034 
Status:  Excess 
Comment:  Wood  frame,  off-site  only,  most 

recent  use — dog  house. 
White  Shed 

Tract  130,  Camp  Dodge 
Johnston  Co:  Polk  LA  50131- 
Landholding  Agency:  COE 
Property  Number:  319530035 
Status:  Excess 
Comment:  144  sq.  ft.,  fair  condition,  presence 

of  asbestos/ lead  paint,  off-site  use  only, 

most  recent  use — storage. 

Play  House 

Tract  130,  Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530036 

Status:  Excess 

Comment:  120  sq.  ft.,  good  condition, 

presence  of  asbestos/lead  paint,  off-site  use 

only. 
Com  Crib 

Tract  136,  Camp  Dodge 
Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number:  319530037 
Status:  Excess 
Comment:  Most  recent  use — storage,  £air 

condition,  off-site  use  only. 
Pole  Shed 

Tract  137.  Camp  Dodge 
Johnston  Co:  Polk  LA  50131- 
Landholding  Agency:  COE 
Property  NumbMsr:  319530038 
Status:  Excess 
Comment:  720  sq.  ft.,  fair  condition,  off-site 

use  only,  most  recent  use — storage. 

Storage  Shed 

Tract  1 3  8 ,  Camp  Dodge    ' 


Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number  319530039 

Status:  Excess 

Conmient:  100  sq.  ft.,  fair  condition,  presence 

of  asbestos/lead  paint,  off-site  use  only, 

most  recent  use — storage. 

Shed 

Tract  138,  Camp  Dodge 

Johnston  Co:  Polk  lA  501 31- 

Landholding  Agency:  COE 

Property  Number:  319530040 

Status:  Excess 

Comment:  384  sq.  ft.,  feir  condition,  presence 

of  asbestos/lead  paint,  off-site  use  only, 

most  recent  use — storage. 

Bam 

Tract  138,  Camp  Dodge 

Johnston  Co:  Polk.  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530041 

Status:  Excess 

Comment:  1280  sq.ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  off-site  use  only. 

House 

Tract  126,  Camp  Dodge 

Johnston  Co:  Polk,  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530042 

Status:  Excess 

Conmient:  3583  sq.  ft.,  wood  firarae,  presence 
of  asbestos/lead  paint,  off-site  use  only. 

Grain  Bin 

Tract  139,  Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530043 

Status:  Excess 

Comment:  Most  recent  use — grain  hinJ 
storage,  fair  condition,  off-site  use  only. 

Tract  141 

Melos,  Stanley,  Camp  Dodge 

Johnston  Co:  Polk,  LA  50131- 

Landholding  Agency:  COE 

Property  Numlwr:  319610005 

Status:  Excess 

Comment:  1104  sq.  ft.,  most  recent  use — 
storage,  needs  rehab,  possible  asbestos,  off- 
site  use  only. 

Kansas 

Trailer — Clinton  Lake 

Rt,  5,  Box  109B 

Lawrence  Co:  Douglas,  KS  66046- 

Landholding  Agency:  COE 

Property  Number:  319410003 

Status:  Excess 

Comment:  double-wide  trailer  (24x50),  most 

recent  use — residence,  needs  repair,  off-site 

use  only. 

Washhouse/shower 

Pomona  Lake 

Vassar  Co:  Osage,  KS  66543- 

Landholding  Agency:  COE 

Property  Number:  319620002 

Status:  Excess 

Comment:  1274  sq.  ft.  metal  bldg.,  most 

recent  use — storage,  needs  repair,  off-site 

use  only. 

Water  Treatment  Bldg. 
Pomona  Lake 

Vassar  Co:  Osage  KS  66543- 
Landholding  Agency:  COE 
Property  Number:  319620003 
Status:  Excess 


Comment:  720  sq  ft.  bldg.,  needs  repair,  off- 
site  use  only. 

Kentucky 

Green  River  Lock  &  Dam  «3 

Rochester  Co  Butler.  KY  42273- 

Location:  SR  70  west  from  Mor^antown,  KY., 

approximately  7  miles  to  site. 
Landhoidmg  Agency:  COE 
Property  Number  319010022 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab. 
Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry  KY  40057- 
Location:  SR  421  North  from  Frankfort,  KY. 

to  highway  561.  right  on  561 

approximatelv  3  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319010060 
Status:  Unutilized 
Comment:  897  sq.  ft.;  2  story  wood  frame; 

structural  deficiencies. 
Bldg.  1 

Kentucky  River  Lock  and  Dam 
Carrolton  Co:  Carroll,  KY  41008- 
LocatJon:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  15  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011628 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 

Bldg.  2 

Kentucky  River  Lock  and  Dam 

(;:arrolton  Co:  Carroll,  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011629 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 
Utility  Bldg,  Nolin  River  Lake 
Moutardier  Recreation  Site  Co:  Edmonson, 

KY 
Landholding  Agency:  COE  ' 
Property  Number:  319320002 
Status:  Unutilized 
Comment:  541  sq.  ft.,  concrete  block,  off-site 

use  only. 

Michigan 

Bldg.  30, 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw,  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010779 

Status:  Excess 

Comment:  2593  sq.  ft.;  1  floor;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use— communications 

transmitter  building. 

Bldg.  46 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010786 
Status:  Excess 

Comment:  5898  sq.  ft.;  2  story;  concrete 
block;  potential  utilities;  possible  asbestos; 


Federal  Register  /  Vol.  61,  No.  165  /  Friday,  August  23,  1996  /  Notices 


435-9 


most  recent  use — visiting  personnel 
housing. 

BldgSl 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010791 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  52 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010792 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  53 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010793 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  54 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010794 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  55 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010795 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  56 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010796 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  57 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010797 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  58 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010798 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. . 

Bldg.  59 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010799 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  witb^ garage;  possible  asbestos. 


Bldg.  60 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010800 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  61 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010801 

Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  fr-ame 

residence  with  garage;  possible  asbestos. 
Bldg.  62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010802 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  fKJssible  asbestos. 
Bldg.  63 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbsr:  189010803 
Status:  Excess 
Comment:  1306  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  px>ssible  asbestos. 
Bldg.  64 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010804 
Status:  Excess 
Comment:  1306  sq.  ft.;  1  story  wood  fr-ame 

residence  with  garage;  possible  asbestos. 
Bldg.  65 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010805 
Status:  Excess 
Conunent:  1306  sq.  ft.;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 
Bldg.  66 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number:  189010806 
Status:  Excess 
Comment:  1306  sq.  ft.;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 
Bldg.  67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010807 
Status:  Excess 
Comment:  1306  sq.  ft;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 

Bldg.  68 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010808 
Status:  Excess 

Comment:  1478  sq.  ft.;  1  story  wood  fr^me 
residence  with  garage;  possible  asbestos. 

Bldg.  70 

Calumet  Air  Force  Station 


Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency;  Air  Force 

Property  Number:  189010809 

Status:  Excess 

Conmient:  1394  sq.  ft.;  1  story  concrete  block; 

possible  asbestos:  most  recent  use — youth 

center. 
Bldg.  72 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010811 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  fr^ame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  73 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010812 
0  Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  fr^me 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  74 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010813 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  fr^roe 

residence;  potential  utilities:  [>ossible 

asbestos. 
Bldg.  75 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010814 
Status:  Excess 
Conunent:  1168  sq.  ft.;  1  story  wood  fr^me 

residence;  p)otential  utilities;  possible 

asbestos. 
Bldg.  76 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010815 
Status:  Excess 
Conmient:  1168  sq.  ft.;  1  story  wood  fi^ame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  77 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010816 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  f>otential  utilities;  possible 

asbestos. 

Bldg.  78 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010817 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  79 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
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Property  Number:  189010818 

Status:  Excess 

Comment   1168  sq.  ft.;  1  story  wood  frame 

residence,  potential  utilities;  possible 

asbestos. 
Bidg.  80 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Ldndholdmg  .^gencv:  Air  Force 
Propertv  Number  189010819 
."status.  Exi:ess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg   Bl 

f-aramet  Air  Force  Station 
CaJiiinet  (.<)   Keweenaw  MI  49913— 
Ldndhoidmg  .Agpniy:  Air  Force 
ProfHTf.  Number   189010820 
status  Excess 
Comm.ent:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 
asbestos. 

Bidg  82 

i.alumet  Air  Force  Station 

(.  jjumet  C>)  Keweenaw  MI  49913— 

l-andholdrng  .Agency:  Air  Force 

Propertv  Number:  189010821 

.Status:  Excess 

Cx)mment:  1 168  sq.  ft.;  1  story  wood  fr^me 

residence:  potential  utilities;  possible 

asbestos 

Bidg  8,3 

Calumet  .Air  Force  Station 

Calumet  Co  Keweenaw  MI  49913- 

!-andholding  .Agency:  Air  Force 

ProLwrtv  Numoer-  189010822 

Status  Excess 

aHTiment    1 168  sq  ft.;  1  story  wood  frame 

rttsidence;  potential  utilities;  possible 

asbestos 

Bidg,  84 

Calumet  Air  Force  Station 

Calumet  Co  Keweenaw  MI  49913- 

l.andhoiding  .Agency:  Air  Force 

Property  Number  189010823 

Status,  Exi  ess 

Comment   1168  sq  ft ,  1  story  wood  frame 

rvsidenre  potential  utilities;  possible 

astiestos 

Bidg   H5 

C<i  iumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

i.andholding  Agency:  Air  Force 

Property  Number:  189010824 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 

Hldg   86 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  .Agency:  Air  Force 

Property  Number:  189010825 

Status:  Excess 

Cxjmment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 

Bidg,  8- 

Calumet  .Air  Force  Station 
Cjilumet  Co  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Propertv  Number  189010826 
Status:  Excess 


Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bidg.  88 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010827 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bidg.  89 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency;  Air  Force 
Property  Number  189010828 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

*^  Bidg.  97 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010829 

Status:  Excess 

Conmient:  171  sq.  ft.;  1  floor,  potential 
utilities;  most  recent  use — pump  house. 

Bidg.  98 

Calumet  Air  Force  Station 

Calimaet  Co:  Keweenaw  MI  49913- 

Landfaolding  Agency:  Air  Force 

Property  Number  189010830 

Status:  Excess 

Comment:  114  sq.  ft.;  1  floon  potential 
utilities;  most  recent  use — pump  house. 

Bidg.  10 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Nimaber  189010836 

Status:  Excess 

Comment:  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bidg.  216 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010847 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bidg.  217 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010848 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bidg.  218 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010849 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  ft^me 

housing  garage. 
Bidg.  219 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010850 


Status:  Excess 

Comment  780  sq  ft.;  1  story  wood  fimne 

housing  garage 

Bidg.  220 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  .VI!  49913- 

Landholding  .Agency  .Air  Force 

Property  Number:  189010851 

Status:  Excess 

Comment  ^80  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bidg.  221 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  .Ml  49913- 
Landholding  Agencv:  .Air  Force 
Property  .Number   189010852 
Status   Excess 
Comment:  780  sq  ft..  1  stor>'  wood  frame 

housing  garage. 
Bidg.  222 

Calumet  Air  Force  Station 
Calu.met  Co:  Keweenaw  MI  49913- 
Landholdmg  .Agencv:  Air  Force 
Property  Number  189010853 
Status:  Excess 
Comment   780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bidg.  223 

Calumet  Air  Force  Station 
Calumet  Co-  Keweenaw  .MI  49913-     . 
Landholdmg  .Agency  .Air  Force 
Propertv  Number  189010854 
Status,  Excess 
Comment,  780  sq.  ft.;  1  story  wood  frame 

housing  garage 
Bidg.  224 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landhoiding  .Agency,  .Air  Force 
Property  Number   189010855 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bidg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  .Agencv  .Air  Force 
Property  Number:  189010856 
Status:  Excess 
Comment:  390  sq.  ft.;  1  story  wood  6«me 

housing  garage. 
Bidg.  212 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189010859 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bidg.  214 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  .Number:  189010861 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bidg.  23 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  .M!  49913- 
Landholding  .Agency:  Air  Force 
Property  Number:  189010865 
Status:  Excess 

Comment:  44  sq.  ft.;  1  story;  metal  frame; 
prior  use — storage  of  fire  hoses. 
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Bldg.  24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010866 
Status:  Excess 

Comment:  44  sq.  ft.;  1  story;  metal  frame; 
prior  use — storage  of  fire  hoses. 

Bldg.  36 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010872 
Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses. 

Bldg.  37 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  <89010873 

Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  201 

Calumet  Air  Force  Station 
Caliunet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010879 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 

Minnesota 

Frame  Dwelling — Lake  Traverse 
Rural  Rt.  2 

Wheaton  Co:  Traverse  MN  56296-9630 
Landholding  Agency:  COE 
Property  Number:  319520001 
Status:  Excess 

Comment:  1453  sq.  ft.;  2-story  residence,  off- 
site  use  only. 

Missouri 

Tract  113— House 
Smithville  Lake 
Smithville  Co:  Clay  Mo  64089- 
Landholding  Agency:  COE 
Property  Number:  319540002 
Status:  Excess 

Comment:  1200  sq.  ft.  residence,  presence  of 
lead  base  paint,  off-site  use  only. 

Bldg.  A 

Harry  S  Truman  Project 
Warsaw  Co:  Benton  MO  65355- 
Landholding  Agency:  COE 
Property  Number:  319620004 
Status:  Excess 

Comment:  1440  sq.  ft.  residence,  off-site  use 
only. 

Bldg.  B 

Harry  S  Truman  Project 
Warsaw  Co:  Benton  MO  65355- 
Landholding  Agency:  COE 
Property  Number:  319620005 
Status:  Excess 

Comment:  1440  sq.  ft.  residence,  off-site  use 
only. 

Montana 

Facility  #1 

Havre  Training  Site  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189530047 
Status:  Excess 


Comment:  6843  sq.  ft.,  1  story  brick  frame, 

good  condition,  most  recent  use — technical 

training  site. 
Bldg.  110 

Forsyth  Training  Site  Co:  Rosebud  MT 
Landholding  Agency:  Air  Force 
Property  Number  189610001 
Status:  Unutilized 
Comment:  6843  sq.  ft.,  needs  repair,  on  top 

of  bluff,  most  recent  use — offices. 
Bldg.  112 

Forsyth  Training  Site  Co:  Rosebud  MT 
Landholding  Agency:  Air  Force 
Property  Number:  189610002 
Status:  Unutilized 
Comment:  586  sq.  ft.,  most  recent  use— cold 

storage. 

Nebraska 

Bldg.  20 

Offutt  Communications  Annex  4 
Silver  Creek  Co:  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number:  189610004 
Status:  Unutilized 

Comment:  4714  sq.  ft.,  most  recent  use — 
dormitory. 

North  Carolina 

Dwelling  1 

usee  Coinjock  Housing 

Coinjock  Co:  Currituck  NC  27923- 

Landholding  Agency:  DOT 

Property  Number:  879120083 

Status:  Unutilized 

Comment:  One  story  wood  residence, 

p>eriodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall. 
Dwelling  2 

usee  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Number:  879120084 
Status:  Unutilized 
Comment:  One  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occiirs  in  heavy  rainfall. 
Dwelling  3 

usee  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Number:  879120085 
Status:  Unutilized 
Comment:  One  story  wood  resid^ce, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall. 

Ohio 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number:  319120018 
Status:  Unutilized 
Comment:  1600  sq.  ft.  bldg.  with  'A  acre  of 

land,  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities, 

off-site  use  only. 
Vz  Duplex  Dwelling 
Michael  J.  Kirwan  Dam 
Wayland  Co:  Portage  OH  44285-0058 
Landholding  Agency:  COE 
Property  Number:  319620007 
Status:  Unutilized 


Comment:  2541  sq.  ft.  residence,  available  for 
interim  use  for  nonresidential  purposes. 

Pennsylvania 

Mahoning  Creek  Reservoir 

New  Bethlehem  Co:  Armstrong  PA  16242- 

Landholding  Agency:  COE 

Property  Number:  319210008 

Status:  Unutilized 

Comment:  1015  sq.  ft.,  2  story  brick 

residence,  off-site  use  only. 
One  Unit/Residence 
Conemaugh  River  Lake,  RD  #1,  Box  702 
Saltbuig  Co:  Indiana  PA  15681- 
Landholding  Agency:  COE 
Property  Number:  319430011 
Status:  Unutilized 
Comment:  2642  sq.  ft.,  1-story,  1-unit  of 

duplex,  fair  condition,  access  restrictions. 
Dwelling 
Lock  &  Dam  6,  Allegheny  River,  1260  River 

Rd. 
Freeport  Co:  Armstrong  PA  16229-2023 
Landholding  Agency:  COE 
Property  Number:  319620008 
Status:  Unutilized 
Comment:  2652  sq.  ft.,  3-story  brick  house,  in 

close  proximity  to  Lock  and  Dam,  available 

for  interim  use  for  nonresidential  purposes. 

South  Carolina 

Bldg.  5 

J.S.  Thurmond  Dam  and  Reservoir 

Clarks  Hill  Co:  McCormick  SC 

Location:  Vi  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number:  319011548 
Status:  Excess 
Conunent:  1900  sq.  ft.;  1  story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 

South  Dakota 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number:  189340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage. 

Tennessee 

Cheatham  Lock  &  Dam 

Tract  D,  Lock  Road 

Nashville  Co:  Davidson  TN  37207- 

Landholding  Agency:  COE 

Property  Number:  319520003 

Status:  Unutilized 

Comment:  1100  sq.  ft.  dwelling  w/storage 
bldgs  on  7  acres,  needs  major  rehab, 
contamination  issues,  approx.  1  acre  in 
fldwy,  modif  to  struct,  subj.  to  approval  of 
St.  Hist.  Presv.  Ofc. 

Virginia 

Peters  Ridge  Site 
Cathright  Dam 
Covington  VA 
Landholding  Agency:  COE 
Property  Number:  319430013 
Status:  Excess 

Comment:  64  sq.  ft.,  metal  bldg. 
Coles  Mountain  Site 
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( rathnght  Dam,  Rt  60" 
In  Bath  VA 

Landholding  Agency:  COE 

Property  Number  319430015 

Status:  Excess 

Comment:  64  sq.  ft.,  1-story  metal  bldg. 

Metal  Bldg. 

John  H.  Kerr  Dam  &  Reservoir 
Co:  Boydton  VA 

Landholding  Agency:  COE 

Property  Number  319620009 

Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only. 

Housing 

Rt.  637 — Gwynnville  Road 

Gwynn  Island  Co:  Mathews  VA  23066- 

Landholding  Agency:  DOT 

Property  Number:  879120082 

Status:  Unutilized 

Comment:  929  sq.  ft.,  one  story  residence. 

West  Virginia 

German  Ridge  Radio  Transmitter 
Huntington  Co:  Wayne  WV  25701- 
Landholding  Agency:  COE 
Property  Number  319610002 
Status:  Unutilized 

Comment:  187  sq.  ft.  cinder  block  bldg.  on 
55  acre  in  remote  area,  most  recent  use — 
radio  equipment  room. 

Wisconsin 

.^-ormer  Lockmaster's  Dwelling 

( >dar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI  54911- 

landholding  Agency:  COE 

Property  Number:  319011524 

Status:  Unutilized 

Comment:  1224  sq.  ft;  2  story  brick/wood 

frame  residence;  needs  rehab:  secured  area 

with  alternate  access. 
Former  Lockmaster  s  Dwelling 
Appieton  4th  Lock 
^05  South  Lowe  Street 
Appieton  Co;  Outagamie  Wl  54911- 
Landholding  .Agency:  COE 
Property  Number:  319011525 
.■status.' Unutilized 
Comment:  908  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Kaukauna  1st  Lock 

JUl  Cxanal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 

Landholding  Agency:  COE 

Property  Number  319011527 

Status:  Unutilized 

Comment:  1290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 

Former  Lockmaster's  Dwelling 

.Appieton  1st  Lock 

905  South  Oneida  Street 

.Appieton  Co  Outagamie  WI  54911- 

Landholding  .\gency:  COE 

Property  Number:  319011531 

Status,  rnutilized 

(xjmment   1:300  sq  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
.Rapid  Croche  Lock 
Lock  Road 
Wrightstown  Co:  Outagamie  WI  54180- 


Location:  3  miles  southwest  of  intersection 
State  Highway  96  and  Canal  Road 

Landholding  Agency:  COE 

Property  Number:  319011533 

Status:  Unutilized 

Comment:  1952  sq.  ft.;  2  story  wood  frame 
residence;  potential  utilities;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Little  KauKauna  Lock 

Little  KauKauna 

Lawrence  Co:  Brown  WI  54130- 

Location;  2  miles  southeasterly  from 
intersection  of  Lost  Dauphin  Road  (County 
Trunk  Highway  "D")  and  River  Street 

Landholding  Agency:  COE 

Property  Number  319011535 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 

Landholding  Agency:  COE 

Property  Numh«r:  319011536 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access. 

Land  (by  State) 
Arkansas 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010071 

Status:  Unutilized 

Comment:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010072 

Status:  Unutilized 

Conmient:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010073 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010074 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010075 

Status:  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

DeGray  Lake 


Section  13 

Arkadelphia  Co:  Clark  AR  - 1923-9361 

Landholding  .\gency:  COE 

Property  .Number:  319010076 

Status:  Unutilized 

Comment:  13.0  ac.'-es 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agencv:  COE 

Property  Number  319010077 

Status:  Unutilized 

Comment:  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Aricadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010078 

Status:  Unutilized 

Comment:  14.6  acres. 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010079 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010080 

Status:  Unutilized 

Coimnent:  4.5  acres. 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010081 

Status:  Unutilized 

Conament:  19.50  acres. 

Lake  Greeson 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  71958-9720 

Landholding  Agency:  COE 

Property  Number:  3190100*3 

Status:  Unutilized 

Conmient:  46  acres. 

California 

60  ARG/DE 

Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  Air  Force 

Property  Number:  189010189 

Status:  Excess 

Comment:  .13  acres;  most  recent  use — 

location  for  instrument  landing  systems 

equipment. 
Lake  Mendocino 
1160  Lake  Mendocino  Drive 
Ukiah  Co:  Mendocino  CA  95482-9404 
Landholding  Agency:  COE 
Property  Number:  319011015 
Status:  Unutilized 
Comment:  20  acres;  steep,  dense  brush; 

potential  utilities. 
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Colorado 

Otis  Lane 

Chatfield  Lake  Project 
Littleton  Co:  Jefferson  CO  80123- 
Landholding  Agency:  COE 
Property  Number:  319540001 
Status:  Excess 

Comment:  25  ft.  wide  (5000  sq.  ft.),  subject 
to  easements. 

Kansas 

Parcel  1 
El  Dorado  Lake 
Section  13,  24,  and  18 
(See  County)  Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  319010064 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation. 

Kentucky 

Tract  2625 

Barkley  Lake,  Kentucky,  and  Teimessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle 

Landholding  Agency:  COE 

Property  Number:  319010025 

Status:  Excess' 

Comment:  2.57  acres;  rolling  and  wooded. 

Tract  270»-10  and  2710-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  319010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2708-1  and  2709-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  319010027 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities. 
Tract  2800 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4V2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Properfy  Number:  319010028 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6V2  miles  west  of  Cadiz 
Landholding  Agency:  COE 
Property  Number:  319010029 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 

Tract  2702 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location;  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  319010031 
Status:  Excess 


Comment:  4.90  acres;  wooded;  no  utilities. 

Tract  4318 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY  on  the  waters  of  Hopson  Creek 
Landholding  Agency:  COE 
Property  Number:  319010032 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  3V2  miles  in  a  southerly  direction 

from  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  319010033 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  319010034 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded;  no 

utilities. 
Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  319010035 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded;  no 

utilities. 
Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  6V2  miles  south  of  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  319010036 
Status:  Excess 

Comment:  1.75  acres;  wooded. 
Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad 
Landholding  Agency:  COE 
Property  Number:  319010042 
Status:  Excess 

Comment:  5.80  acres:  steep  and  wooded. 
Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  319010044 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities. 
Tract  1907 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfren  Creek,  4 

miles  east  of  Eddyville,  KY 
Landholding  i^ency:  COE 
Property  Number:  319010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 


Tract  2001  #1 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  A^h  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  319010047 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 
Tract  2001  #2 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4'/i  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  319010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities.  ' 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  5Vz  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  319010048 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities. 
Tract  2307 

Barklev  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  T^/z  miles 

southeasterly  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  319010049 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities. 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyville, 

KY 
Landholding  Agency:  COE 
Property  Number:  319010050 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities. 
Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  9  miles  southeasterly  of  Eddyville, 

KY 
Landholding  Agency:  COE 
Property  Number:  319010051 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities. 
Tract  214 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central  • 

Railroad,  1  mile  east  of  the  Cumberland 

River 
Landholding  Agency:  COE 
Property  Number  319010052 
Status:  Excess 
Comment:  5.5  acres;  wooded;  no  utilities. 

Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
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Property  Number:  319010053 

Status:  Excess 

Comment:  1.40  acres;  wooded:  no  utilities. 

Tract  241 

Berkley  Lake.  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Location:  Old  Henson  Ferry  Road,  6  miles 
west  of  Kuttawa,  KY 

Landholding  Agency:  COE 

Property  Number:  319010054  ■* 

Status:  Excess 

Comment:  1.26  acres;  steep  and  wooded;  no 
utilities. 

Tract  306,  311,  315  and  325 

Berkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Location:  2.5  miles  southwest  of  Kuttawa, 
KY.  on  the  waters  of  Cypress  Creek 

Landholding  Agency^COE 

Property  Number:  319010055 

Status:  Excess 

Comment:  38.77  acres;  steep  and  wooded;  no 
utilities. 

Tract  2305.  2306,  and  2400-1 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  6V2  miles  southeasterly  of 
Eddyville,  KY 

Landholding  Agency:  COE 

Property  Number:  319010056 

Status:  Excess 

Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tract  500-2 

Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa  Co:  Lyon  KY  42055- 
Location:  Situated  on  the  waters  of  Poplar 
Creek,  approximately  1  mile  southwest  of 
Kuttawa.  KY 
Landholding  Agency:  COE 
Property  Number:  319010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tract  5203  and  5204 
Barkley  Lake.  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  Village  of  Linton,  KY  state  highway 

1254 
Landholding  Agency:  COE 
Property  Number:  319010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities. 
Tract  5240 

Barkley  Lake.  Kentucky  and  Tennessee 
Linton  Co;  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY 
Landholding  Agency:  COE 
Property  Number;  319010059 
Status:  Excess 

Comment:  2.26  acres;  steep  and  wooded;  no 
utilities. 

Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  from  Canton,  KY 

Landholding  Agency:  COE 

Property  Number  3190101621 

Status:  Excess 

Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  4619-B 
Barkley  Lake,  Kentucky  and  Tennessee 


Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  from  Canton,  KY 

Landholding  Agency:  COE 

Property  Number:  319011622 

Status:  Excess 

Comment:  1.73  acres;  steep  and  wooded; 
subject  to  utility  easements. 

Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42038- 

Location:  7  miles  southeasterly  from 
Eddyville,  KY 

Landholding  Agency:  COE 

Property  Number  319011623 

Status:  Unutilized 

Comment:  0.70  acres;  wooded;  subject  to 
utility  easements. 

Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Location:  South  of  Old  Henson  Ferry  Road, 
6  miles  west  of  Kuttawa,  KY 

Landholding  Agency:  COE 

Property  Number:  319011624 

Status:  Excess 

Comment:  11.16  acres;  steep  and  wooded; 
subject  to  utility  easements. 

Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY 
Landholding  Agency:  COE 
Property  Number:  319011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011626 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE  . 
Property  Number?  319011627 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  B— Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number  319130002 
Status:  Unutilized 
Comment:  10  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  A— Markland  Locks  &  Dam 
Hwy  42,3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number:  319130003 
Status:  Unutilized 
Comment:  8  acres  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  C— Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  dovrastream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  4109&- 


Landholding  Agency:  COE 
Property  Number:  319130005 
Status:  Unutilized 
Comment:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  N-819 

Dale  Hollow  Lake  &  Dam  Project 
Ulwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Landholding  Agency:  COE 
Property  Number:  319140009 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Portion  of  Lock  &  Dam  No.  1 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number:  319320003 
Status:  Unutilized 
Comment:  approx.  3.5  acres  (sloping),  access 

monitored. 

Portion  of  Lock  &  Dam  No.  2 
Kentucky  River 

Lockport  Co:  Henry  KY  4003&-9999 
Landholding  Agency:  COE 
Property  Nimiber:  319320004 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 
access  monitored. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 
Shreveport  Co:  Caddo  LA  71103- 
Landholding  Agency:  COE 
Property  Number:  319011009 
Status:  Unutilized 

Comment:  11  acres;  wildlife/forestry;  no 
utilities. 

Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport, 

LA 
Landholding  Agency:  COE 
Property  Number:  319011010 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 

Michigan 

Calumet  Air  Force  Station 

Section  1,T57N,R31W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010862 

Status:  Excess 

Comment:  34  acres,  potential  utilities. 

Calumet  Air  Force  Station 

Section  31 ,  T58N,  R30W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010863 

Status:  Excess 

Conmient:  3.78  acres,  potential  utilities. 

Minnesota 

Parcel  D 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake, 

between  highways  6  and  371 
Landholding  Agency:  COE 
Property  Number:  319011038 
Statiu:  Excess 


Federal  Register      \'   '    61    N" 


)Qr, 


4'I585 


Comment:  17  acres;  no  utilities. 

Tract  92 

Sandy  Lake 

McGregor  Co:  Aitkins  M>J  55760- 

Location:  4  miles  west  of  highway  65, 15 

miles  from  city  of  McGregor 
Landholding  Agency:  COE 
Property  Number:  319011040 
Status:  Excess 

Comment:  4  acres;  no  utilities. 
Tract  98 
Leech  Lake 

Benedict  Co:  Hubbard  MN  56641- 
Location:  1  mile  from  city  of  Federal  Dam, 

MN 
Landholding  Agency:  COE 
Property  Number:  319011041 
Status:  Excess 
Comment:  7.3  acres;  no  utilities. 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency;  COE 

Property  Number:  319011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities: 

intermittently  used  under  lease— expires 

1994. 
Parcels 
Grenada  Lake 
Section  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011020 
Status:  Underutilized 
Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 
Parcel  9 
Grenada  Lake 
Section  20,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011021 
Status:  Underutilized 
Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcel  10 
Grenada  Lake 

Sections  16,  17,  18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 
Parcel  2 
Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  NumhKBr:  319011023 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcels 

Grenada  Lake 

Section  4,  T23N,  R5E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 


Property  Number:  319011024 

Status:  Underutilized 

Comment:  120  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease). 
Parcel  4 
Grenada  Lake 
Section  2  and  3,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011025 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcel  5 

Grenada  Lake 

Section  7,  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011026 

Status:  Underutilized 

Conunent:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management  (14 

acres/agriculture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcel  11 
Grenada  Lake 
Section  20,  T24N,  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011028 
Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 
use-rwildlife  and  forestry  management. 

Parcel  12 

Grenada  Lake 

Section  25,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38390-10903 

Landholding  Agency:  COE 

Property  Number:  319011029 

Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  13 
Grenada  Lake 
Section  34,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38903-10903 
Landholding  Agency:  COE 
Property  Number:  319011030 
Status:  Underutilized 
Conunent:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 

Parcel  14 
Grenada  Lake 
Section  3,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011031 
Status:  Underutilized 

Comment:  15  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Parcel  15 

Grenada  Lake 

Section  4,  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 


Landholding  Agency:  COE 

Property  Number.  319011032 

Status:  Underutilized 

Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  16 
Grenada  Lake 
Section  9,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011033 
Status:  Underutilized 
Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  17 
Grenada  Lake 
Section  17,  T23N,  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number;  319011034 
Status:  Underutilized 
Comment;  35  acres;  no  utilities;  most  recent 

use — ^wildlife  and  forestry  management. 
Parcel  18 
Grenada  Lake 
Section  22,  T23N,  R7E 
Grenada  Co;  Calhoun  MS  28902-0903 
Landholding  Agency;  COE 
Property  Number;  319011035 
Status:  Underutilized 
Comment:  10  acres;  no  utilities;  most  recent 

use— wildlife  and  forestry  management. 

Parcel  19 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada  Co;  Grenada  MS  38901-0903 
Landholding  Agency;  COE 
Property  Number;  319011036 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Missouri 

Harry  S  Truman  Dam  &  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Location;  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Landholding  Agency;  COE 
Property  Number:  319030014 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities. 

Montana 

6.43  acres 

Forsyth  Training  Site  Co:  Rosebud  MT 
Landholding  Agency:  Air  Force 
Property  Number:  18961003 
Status:  Underutilized 

Comment;  6.43  acres;  most  recent  use — tech. 
oper.  site  for  radar  bombing  range. 

Ohio 

Hannibal  Locks  and  Dam 

Onio  River 

P.O.  Box  8 

Hannibal  Co:  Monroe  OH  43931-0008 

Location;  Adjacent  to  the  new  Martinsville 

Bridge 
Landholding  Agency:  COE 
Property  Number;  319010015 
Status:  Underutilized 
Conunent:  22  acres;  river  bank. 

Oklahoma 

Pine  Creek  Lake 

Section  27  (See  County)  Co:  McCurtain  OK 
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Landholding  Agency:  COE 

Property  Number  319010923 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Annstroi^  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Landholding  Agency:  COE 
Property  Number  319010018 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded. 

Tracts  610.  611,612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

Rl8  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue 
Landholding  Agency:  COE' 
Property  Number:  319011001 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement. 
Tracts  L24.  L26 
Crooked  Creek  Lake  Co:  Armstrong  PA 

03051- 
Location:  Left  bank — 55  miles  downstream  of 

dam 
Landholding  .\gency:  COE 
Property  Number:  319011011 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities 
Portion  of  Tract  L-21A 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  1622&- 
Landholding  Agency:  COE 
Property  Number:  319430012 
Status:  Unutilized 
Comment:  Approximately  1.72  acres  of 

undeveloped  land,  subject  to  gas  rights. 
Tennessee 

Tract  6827 

Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2  V2  miles  west  of  Dover,  TN 

Landholding  Agency:  COE 

Property  Number:  319010927 

Status:  Excess 

Comment:  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010 
Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3V2  miles  south  of  village  of 

Tabaccoport 
Landholding  Agency:  COE 
Property  Number:  319010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
Tract  11516 
Berkley  Lake 

Ashland  City  Co:  Dickson  TN  37015- 
Location:  V2  mile  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number:  319010929 
Status:  Excess 
Comment;  26.25  acres;  subject  to  existing 

easements. 


Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  West  of  Buckeye  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  319010930 

Status:  Excess 

Comment:  14.48  acres;  subject  to  existing 
easements. 

Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  Old  Jefferson  Pike 

Landholding  Agency;  COE 

Property  Number  319010931 

Status;  Excess 

Comment:  2.27  acres;  subject  to  existing 
easements. 

Tract  2107 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  Across  Fall  Creek  near  Fall  Creek 
camping  area. 

Landholding  Agency:  COE 

Property  Number:  319010932 

Status:  Excess 

Comment:  14.85  acres;  subject  to  existing 
easements. 

Tracts  2601,  2602,  2603,  2604 

Cordell  Hull  Lake  and  Dam  Project 

Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562- 

Location  TN  Highway  56 

Landholding  Agency:  COE 

Property  Number  319010933 

Status:  Unutilized 

Comment:  11  acres;  subject  to  existing 

easements. 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Property  Number  319010934 
Status:  Excess 
Conmient:  15.31  acres;  subject  to  existing 

easements. 
Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  319010935 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements. 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2V2  miles  SE  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number  319010936 
Status:  Excess 

Comment:  10.15  acres;  subject  to  existing 
easements. 

Tracts  8813,  8814 

Barkley  Lake 

Cumberland  Co:  Stewart  TN  3705O- 

Location:  IV2  miles  East  of  Cumberland  City 

Landholding  Agency:  COE 

Property  Number  319010937 

Status:  Excess 

Comment:  96  acres;  subject  to  existing 

easements. 
Tract  8911 


Barkiey  Lake 

Cumberland  Cit\-  Co.  Montgomery  TN 

37050- 
Location  4  miles  east  of  Cumberland  Qty 
Landholding  Agency:  COE 
Property  Number  319010938 
Status:  Elxcess 
Comment:  7.7  acres;  subject  to  existing 

easements. 
Tract  11503 

Barkley  Lake  v 

Ashland  City  Co;  Cheatham  TN  37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number:  319010939 
Status:  Excess 
Comment:  1.1  acres;  subfect  to  existing 

easements. 

Tracts  11523, 11524 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  2V2  miles  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number:  319010940 
Status:  Excess 
Comment:  19.5  acres;  subject  to  existing 

easements. 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  4V2  miles  SW.  of  Bumpus  Mills 
Landholding  Agency:  COE 
Property  Number:  319010941 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements. 
Tract  9707 
Barkley  Lake 

Pahnyer  Mills  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Landholding  Agency:  COE 
Property  Number  319010943 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements. 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  IV2  miles  SE  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number:  319010944 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 

Tracts  6005  and  6017 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  3  miles  south  of  Village  of 

Tobaccoport 
Landholding  Agency:  COE 
Property  Number  319011173 
Status;  Excess 
Comment:  5  acres;  subject  to  existing 

easements. 

TracteK-1191.K-1135 
Old  Hickory  Lock  and  Dam 
Hartsville  Co:  Trousdale  TN  37074- 
Landholding  Agency:  COE 
Property  Number  319130007 
Status;  Underutilized 
Comment:  92  acres  (38  acres  in  floodway), 
most  recent  use — recreation. 
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Trar-  A-lo: 

Daie  Hoiiow  i.^Ke  s  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551— 
Landholding  Agency:  COE 
Property  Number  319140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 
hunting,  subject  to  existing  easements. 

Tract  A-120 

Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140007 
Status:  Underutilized 
Conunent:  883  acres,  most  recent  use — 
hunting,  subject  to  existing  easements. 

Tracts  A-20,  A-21 
Dale  Hollow  Lake  &  Dam  Project 
Red  Oak  Ridge.  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140008 
Status:  Underutilized 
Comment:  821  acres,  most  recent  use — 
recreation,  subject  to  existing  easements. 

Tract  D-185 

Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek.  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  COE 
Property  Number:  319140010 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 
hunting,  subject  to  existing  easements. 

Texas 

Parcel  #222 

Lake  Texoma  Co:  Grayson  TX 

Location:  C.  Meyerheim  survey  A-829  J. 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Conmient:  52.80  acres;  most  recent  use — 

recreation 

SuitableAJnavailabie  Properties 
Buildings  (by  State) 
California 

Hawes  Site  (KHGM) 

March  AFB 

Hinckley  CO:  San  Bernardino  CA  92402- 

Landholding  Agency:  Air  Force 

Property  Number  189010084 

Status:  Unutilized 

Comment:  9290  sq.  ft.,  2  story  concrete,  most 
recent  use — radio  relay  station,  possible 
asbestos,  land  belongs  to  Bureau  of  Land 
Management,  Potential  utilities. 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angeles  CA  91706- 

Landholding  Agency:  COE 

Property  Number:  319011298 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  1  story  stucco;  needs 
rehab;  termite  damage;  secured  area  with 
alternate  access. 

Florida 

Bldg.  CN7 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 


Location;  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number  319010012 
Status:  Unutilized 
Comment:  1468  sq.  ft.,  one  floor  wood  frame; 

most  recent  use — ^residence;  secured  with 

alternate  access. 
Bldg.  CN8 
Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number:  319010013 
Status:  Unutilized 
Comment:  1468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  sectu«d  with 

alternate  access. 

Idaho 

Bldg.  516 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  86348- 

Landholding  Agency:  Air  Force 

Property  Number:  189520004 

Status:  Excess 

Comment:  4928  sq.  ft.,  1  story  wood  frame, 

presence  of  lead  paint  and  asbestos,  most 

recent  use — offices. 

Illinois 

Bldg.  7 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010001 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence. 

Bldg.  6 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010002 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence. 

Bldg.  5 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010003 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  4 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010004 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence. 

Bldg.  3 


Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010005 
Status:  Unutilized 

Comment:  900  sq.  ft.;  one  floor  wood  frame. 
Bldg.  2 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  S3 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010006 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  1 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  S3 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010007 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 

Defunct  Radio  Station  Site 

(Govt  Tract  B-135),  Chain  of  Rocks  Canal 

Co:  Madison  IL  62040- 

Landholding  Agency:  COE 

Prof>erty  Number:  319520002 

Status:  Excess 

Comment:  5  bldgs.  (48x17,  8x10.  15x18.  6x6. 

12x14),  need  extensive  repairs,  off-site  use 

only. 

Indiana 

Bldg.  01,  Monroe  Lake 

Monroe  Cty.  Rd.  37  North  to  Monroe  Dam 

Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number:  319140002 
Status:  Unutilized 
Comment:  1312  sq.ft.,  1  story  brick  residence, 

off-site  use  only. 

Bldg.  02,  Monroe  Lake 

Monroe  Cty.  Rd.  37  North  to  Monroe  Dam 

Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number:  319140003 
Status:  Unutilized 
Comment:  1312  sq.  ft,  1  story  brick 

residence,  off-site  use  only. 

Maine 

Mount  Desert  Rock  Light 

U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 

Landholding  Agency:  DOT 

Property  Number:  879240023 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story  wood  frame 

dwelling,  needs  rehab,  limited  utilities. 

limited  access,  property  is  subject  to  severe 

storms. 
Little  River  Light 
U.S.  Coast  Guard 
Cutler  Co:  Washington  ME 
Landholding  Agency:  DOT 
Property  Number:  879240026 
Status:  Unutilized 
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Comment:  1100  sq.  ft.,  2-story  wood  frame 
dwelling,  well  is  contaminated,  limited 
utilities. 

Burnt  Island  Light 

U.S.  Coast  Guard 

Southport  Co;  Lincoln  ME  04576- 

Landhoidmg  Agency  DOT 

Property  Number  879240027 

Status:  Unutilized 

Comment:  750  sq.  ft.,  2-story  wood  frame 
dwelling. 

.Massachusetts 

Keepers  Dwelling 

Cape  Ann  Light.  Thachers  Island 

U  S  Coast  Guard 

Rockport  Co:  Essex  MA  01966- 

Landholding  .^gency:  DOT 

Property  Number:  879240024 

Status   L'nutilized 

Comment:  1000  sq.  ft.,  2-story  brick  dwelling, 

large  wave  action  with  severe  ocean 

■torms 

AtSistant  keepers  Dwelling 

Cape  .Ann  Light.  Thachers  Island 

U  S.  Coast  Guard 

Ro<:)cpon  Co  Essex  .Vl.\  01966- 

Landhoidmg  .Agency.  DOT 

Property  .Numt>er  879240025 

Status   L'nutilized 

Cxjmment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  large  wave  action  with  severe 

(xean  storms 

.Michigan 

Bldg  20 

Calumet  Air  Force  Station 

Caiumet  Cx)   Keweenaw  Ml  49913- 

!-andhoiding  .Agent:)    .\ir  Force 

Property  Number    189010775 

Status  E.xcess 

Cximment   l,i404  sq.  ft.:  1  floor;  concrete 

blocic;  potential  utilities:  possible  asbestos; 

most  recent  use — warehouse/supply 

facility. 

Bldg.  21 

Caki.Tiet  .Air  Force  Station 

Calumet  Co  Keweenaw  MI  49913- 

Landholding  .Agency:  Air  Force 

Property  Number   189010776 

Status  Excess 

Conmient:  2146  sq.  ft.;  1  floor  concrete 

block,  potential  utilities;  possible  asbestos; 

most  recent  use — storage 
Bldg.  22 

Calumet  .Air  Force  Station 
(-dlumet  Co:  Keweenaw  MI  49913— 
Landholding  .Agency:  Air  Force 
Property  .Number:  189010777 
Status:  Excess 
Comment:  1546  sq.  ft.;  1  floor,  concrete 

block,  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  fiacility. 
Bldg  28 

Calumet  .Air  Force  Station 
C:aiumet  Co  Keweenaw  MI  49913- 
Ldndholding  Agency:  Air  Force 
Property  Number:  189010778 
Status:  Excess 
Comment   1000  sq  ft.,  1  floor;  possible 

asbestos,  potential  utilities;  most  recedt 

use — maintenance  facility. 
Bldg.  40 

Calumet  Air  Force  Station 
Caiumet  Co  Keweenaw  MI  49913- 
Landhoidmg  .Agency:  Air  Force 


Profwrty  Number:  189010780 
Status:  Excess 

Comment:  2069  sq.  ft.;  2  floors;  concrete 
block:  possible  asbestos;  p>otenUal  utilities; 
most  recent  use — administrative  fecility. 
Bldg.  41 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010781 
Status:  Excess 

Comment:  2069  sq.  ft;  1  floor;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use — dormitory. 
Bldg.  42 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010782 
Status:  Excess 

Comment:  4017  sq.  f^.;  1  floor,  concrete 
block:  potential  utilities;  possible  asbestos; 
most  recent  use — dining  hall. 
Bldg.  43 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010783 
Status:  Excess 

Comment:  3674  sq.  ft;  2  story;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use — dormitory. 
Bldg.  44 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010784 
Status:  Excess 

Comment:  7216  sq.  ft;  2  story;  concrete 
block;  possible  asbestos;  potential  utilities; 
most  recent  use— dormitory. 
Bldg.  45 

Calmnet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913-     . 
Landholding  Agency:  Air  Force 
Property  Number:  189010785 
Status:  Excess 

Comment:  6070  sq.  ft;  2  story;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use — administrative  facility. 
Bldg.  47 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  1U9010787 
Status:  Excess 

Comment:  83  sq.  ft.;  1  story;  concrete  block; 
potential  utilities;  most  recent  use — 
storage.  , 

Bldg.  48 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numlwr  189010788 
Status:  Excess 

Comment:  96  sq.  ft.;  1  story;  concrete  block; 
potential  utilities;  most  recent  use — 
storage. 
Bldg.  49 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010789 
Status:  Excess 


Comment.  1944  sq.  ft.;  1  story^  concrete 
block;  p>otential  utilities,  most  recent  use — 
dormitory. 
Bldg.  50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholdmg  Agency:  .Air  Force 
Property  Number:  189010790 
Status:  Excess 

Comment:  6171  sq.  ft..  1  story;  concrete 
block:  potential  utilities;  possible  asbestos; 
most  recent  use — Fire  Department  vehicle 
forking  building. 
Bldg.  14 

Calumet  .Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  .Air  Force 
Property  .Number  189010833 
Status  Excess 

Comment:  6751  sq.  ft..  1  floor  concrete  blockj 
possible  asbestos;  most  recent  use — 
gymnasium. 
Bldg.  16 

Calumet  .Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number;  189010834 
Status:  Excess 
Comment:  3000  sq  ft  ;  1  floor  concrete  block: 

most  recent  use — commissary  facility. 
Bldg.  ^ 

Calumet  .Air  Force  Station 
Calumet  Cb;  Keweenaw  MI  49913- 
Landholding  .Agency:  .Air  Force 
Property  Number:  189010835 
Status:  Excess 
Comment;  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  11 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  .Agency:  Air  Force 
Property  .Number  189010837 
Status;  Excess 
Comment:  105S  sq.  ft.;  1  floor  wood  fr^me 

residence. 
Bldg.  12 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010838 
Status  Excess 
Comment;  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  13 

Calimiet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency  Air  Force 
Property  Number  189010839 
Status:  Excess 
Comment:  1056  sq.  ft.;  1  story  wood  fi-ame 

residence. 
Bldg.  5 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  .Agency  ,Air  Force 
Property  Number:  189010840 
Status:  Excess 
Comment:  864  sq.  ft.;  1  floor  wood  frame 

residence:  possible  asbestos. 
Bldg.  6 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
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Property  Number  1  S901 OR^  - 
Status;  Excess 

Comment:  864  sq.  ft.;  1  floor  wood  frame 
residence:  possible  asbestos. 

Bldg.  7 

Calumet  Air  Force  Station 
Calimiet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010842 
Status:  Excess 

Comment:  864  sq.  ft.;  1  story  wood  frame 
residence;  possible  asbestos. 

Bldg.  8 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010843 

Status:  Excess 

Comment:  864  sq.  ft.;  1  floor  wood  frame 

residence;  possible  asbestos. 
Bldg.  4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010844 
Status;  Excess 
Comment:  2340  sq.  ft.;  1  floor  concrete  block; 

most  recent  use — heating  facility. 

Bldg.  3 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010845 

Status:  Excess 

Comment:  5314  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

maintenance  shop  and  office. 

Bldg.  1 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010846 
Status:  Elxcess 

Comment:  4528  sq.  ft;  1  floor  concrete  block; 
possible  asbestos;  most  recent  use — office. 

Bldg.  158 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010857 

Status:  Excess 

Comment:  3603  sq.  ft.;  1  story  concrete/steel; 

possible  asbestos;  most  recent  use — 

electrical  power  station. 

Bldg.  15 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010864 

Status:  Excess 

Comment:  538  sq.  ft.;  1  floor,  concrete/wood 

structure:  potential  utilities;  most  recent 

use — gymnasium  facility. 

Bldg.  31 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010867 
Status:  Excess 

Comment:  36  sq.  ft.;  1  story;  metal  frame; 
prior  use — storage  of  fire  hoses. 

Bldg.  32 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 
Property  Number.  189010868 
Status:  Excess 

Comment:  36  sq.  ft.;  1  story  metal  frame; 
prior  use — storage  of  fire  hoses. 

Bldg.  33 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010869 
Status:  Excess 

Comment:  36  sq.  ft.;  1  story  metal  frame; 
prior  use — storage  of  fire  hoses. 

Bldg.  34 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010870 
Status:  Excess 

Comment:  36  sq.  ft.;  1  story  metal  frame; 
prior  use — storage  of  fire  hoses. 

Bldg.  35 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010871 
Status:  Excess 

Comment:  36  sq.  ft.;  1  story  metal  frame; 
prior  use — storage  of  fire  hose. 

Bldg.  39 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010874 
Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses. 

Bldg.  202 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010880 
Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses. 

Bldg.  203 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010881 
Status:  Elxcess 

Comment:  25  sq.  ft.;  1  floor  metal  fr^me;  prior 
use — storage  of  fire  hoses. 

Bldg.  204 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010882 
Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  fr^me;  prior 
use — storage  of  fire  hoses. 

Bldg.  205 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010883 
Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses. 

Bldg.  206 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010884 


Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  207 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010885 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  153 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010886 
Status:  Excess 
Comment:  4314  sq.  ft.;  2  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 
Bldg.  154 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010887 
Status:  Excess 
Comment:  8960  sq.  ft.;  4  story  concrete  block 

fecility;  (radar  tower  bldg.)  potential  use — 

storage. 
Bldg.  157 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010888 
Status:  Excess 
Conmient:  3744  sq.  ft;  1  story  concrete/steel 

facility;  (radar  tower  bldg.};  potential  use — 

storage. 

Missouri 

Je&erson  Barracks  ANG  Base 

Missouri  National  Guard 

1  Grant  Road 

St.  Louis  Co:  St.  Louis  MO  63125-4118 

Landholding  Agency:  Air  Force 

Property  Number  189010081 

Status:  Underutilized 

Comment:  20  acres:  portion  near  flammable 

materials;  portion  on  archaeological  site; 

special  fencing  required. 

Montana 

Bldg.  00007 

Havre  Air  Force  StaUon  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330066 
Status:  Unutilized 

Comment:  992  sq.  ft.,  1-story  metal,  most 
recent  use — auto/hobby  shop. 

Bldg.  00008 

HavT«  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330067 
Status:  Unutilized 

Comment:  2640  sq.  ft.,  1-story  metal,  most 
recent  use — vehicle  parking. 

Bldg.  00016 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330068 
Status:  Unutilized 

Comment:  3604  sq.  ft.,  1-story  cinder  block, 
most  recent  use — storage. 

Bldg.  00023 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
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Landholding  Agency:  Air  Force 

Property  Number  189330069 

Status:  Unutilized 

Comment;  3315  sq.  ft.,  1 -story  wood,  most 

recent  use — fire  station. 
Bldg.  00024 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330070 
Status:  Unutilized 
Comment:  5016  sq.  ft.,  1-story  brick,  most 

recent  use — dormitory. 
Bldg.  00027 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330071 
Status:  Unutilized 
Comment:  14280  sq.  ft.,  1-story  cinder  block, 

most  recent  use — recreation  center  and 

commissary  store. 

Bldg.  00029 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330072 

Status:  Unutilized 

Comment:  63  sq.  ft..  1 -story  metal. 

Bldg.  00031 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

F*roperty  Number:  189330073 

Status:  Unutilized 

Comment:  3130  sq.  ft.,  l-story  cinder  block, 

most  recent  use — maintenance  shop  and 

admin. 

Bldg.  00032 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330074 
Status:  Unutilized 

Conunent:  64  sq.  ft.,  metal,  most  recent  use — 
storage. 

Bldg.  00035 

Havre  Air  Force  Station  Co;  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330075 

Status:  Unutilized 

Comment:  2252  sq.  ft.,  4-story  metal,  most 

recent  use — storage. 
Bldg.  00039 

Havre  An  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330076 
Status:  Unutilized 
Comment:  21824  sq.  ft.,  l-story  masonry, 

most  recent  use — storage. 
Bldg  00040 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330077 
Status:  Unutilized 
Comment:  874  sq.  ft.,  l-story  masonry,  most 

recent  use — storage. 
Bldg.  00041 

Havre  ,A,:r  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330078 
Status:  Unutilized 

Comment:  108  sq.  ft.,  l-story  masonry. 
Bldg.  00042 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330079 
Status:  Unutilized 
Comment:  760  sq.  ft.,  l-story  masonry,  most 

recent  use — ^warehouse. 


Bldg.  00044 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330080 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  l-story  metal,  most 

recent  use — wood  hobby  shop. 
Bldgs.  51,  52,  56.  58 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330081 
Status:  Unutilized 
Comment:  1352  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldgs.  53-55,  57,  59,  61,  63,  65,  67,  69,  71 
Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330082 
Status:  Unutilized 
Comment:  1152  aq.  ft.,  each,  l-story  wood, 

most  recent  use — residential. 
Bldgs.  60,  62,  64,  66,  68 
Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330083  ^ 

Status:  Unutilized 
Comment:  1361  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldgs.  70,  72,  74,  78 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330084 
Status:  Unutilized 
Comment:  1455  sq.  ft.  each,  l-story  wood, 

most  recent  use — ^residential. 
Bldgs.  76.  80 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330085 
Status:  Unutilized 
Conunent:  1343  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential. 
Bldg.  82 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330086 
Status:  Unutilized 
Comment:  1553  sq.  ft.,  l-story  wood,  most 

recent  use — residential. 
Bldgs.  150,  152, 154, 156, 158, 160,  162,  164, 
168,  170,  172,  174, 176,  178, 180, 182, 
184— Havre  Air  Force  Station  Co:  Hill  MT 
59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330087 
Status:  Unutilized 
Comment:  1247  sq.  ft.  each,  l-story  wood, 

most  recent  use— residential. 
Bldgs.  106-109, 112-113 
Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330088 
Status:  Unutilized 
Comment:  36  sq.  ft.  each,  most  recent  use — 

fire  hose  house. 
Bldgs.  202,  204,  206.  212,  214.  216,  218 
Harve  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330089 
Status:  Unutilized 

Comment:  72  sq.  ft.  each,  most  recent  use — 
storage  units. 

Bldgs.  208,  210 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 


Landholding  Agency;  .^ir  Force 
Property  Number:  189330090 
Status:  Unutilized 

Comment:  36  sq.  ft.  each,  most  recent  use — 
storage. 

Malstrom  Communications  Annex 

(Transmitter),  39  78th  St.,  N. 

Malstrom  .\FB  Co;  Cascade  MT  59405- 

Landholding  Agency:  Air  Force 

Property  Number  189510023 

Status:  Excess 

Comment:  1966  sq.  ft.,  1  story  masonry  block 

bldg.  on  22  acres,  limited  utilities,  roof 

needs  replacement 
GSA  Number:  7-D-MT-4240. 

New  Hampshire 
Bldg.  127 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number  189320057 
Status;  Excess 

Comment:  698  sq.  ft.,  l-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage. 
Pennsylvania 
Tract  302B 

Grays  Landing  Lock  *  Dam  Project 
Old  Glassworks  Co:  Greene  PA  15338- 
Landholding  Agency:  COE 
Property  Number:  319430017 
Status;  Unutilized 

Comment:  502  sq.  ft.,  2-8tory .  needs  repair, 
most  recent  use — beauty  shop/residence,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 
Tract  314 

Grays  Landing  Lock  &  Dam  Project 
Old  Glassworks  Co:  Greene  PA  15338- 
Landholding  Agency:  COE 
Property  Number  319430018 
Status:  Unutilized 

Comment:  1864  sq.  ft.,  2-story,  brick  structure 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  floodproofed 
or  removed  off-site. 
Tract  353 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  15338- 
Landholding  Agency:  COE 
Property  Number  319430019 
Status:  Unutilized 

Comment:  812  sq.  ft.,  2-story,  log  structiu*,' 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 
Tract  402 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  15338- 
Landholding  Agency:  COE 
Property  Number  319430020 
Status:  Unutilized 

Comment:  728  sq.  ft.,  2-story,  needs  repairs, 
most  recent  use — residential/parsonage,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 
Tract  403A 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  15338- 
Landholding  Agency:  COE 
Property  Number:  319430021 
Status;  Unutilized 

Comment:  620  sq.  ft.,  2-story,  needs  repair, 
most  recent  use — residential,  if  used  for 
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habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  403B 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co;  Greene  PA  15338- 

Landholding  Agency:  COE 

Projjerty  Number:  319430022 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story,  brick 
structure,  need*  repair,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site. 

Tract  403C 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430023 

Status:  Unutilized 

Comment:  672  sq.  ft.,  2-story  carriage  house/ 
stable  bam  type  structure,  needs  repair, 
most  recent  use — storage/garage,  if  used  for 
habitation  must  be  flood  proofed  or 
removed. 

Tract  434 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430024 

Status:  Unutilized 

Comment:  1059  sq.  ft.,  2-story,  wood  frame, 
2  apt.  units,  historic  property,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  440 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430025 

Status:  Unutilized 

Conunent:  1000  sq.  ft.,  2-stOTy,  asbestos 
shingle  siding,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site. 

Tract  224 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319440001 

Status:  Unutilized 

Comment:  1040  sq.  ft.,  2  story  bldg.,  needs 
repair,  historic  struct.,  flowage  easement,  if 
habitation  is  desired  property  will  be 
required  to  be  flood  proofed  or  removed  off 
site. 

Tract  301 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319440002 

Status:  Excess 

Conmient:  1330  sq.  ft.,  2  story  brick  bldg., 
needs  repair,  historic  struct.,  flowage 
easement,  if  habitation  is  desired  the 
property  will  be  required  to  be  flood 
proofed  or  removed. 

Tract  408E 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  1533ft- 
Landholding  Agency:  COE 
Property  Number:  319440003 
Status:  Excess 

Comment:  1187  sq.  ft.,  2  story  brick  bldg., 
historic  structure,  flowage  easement. 

Tennessee 

Transient  Quarters 


Dale  Hollow  Lake  and  Dam  Project 

Dale  Hollow  Resource  Mgr  Office,  Rt  1,  Box 

64 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  31914005 
Status:  Unutilized 
Comment:  1400  sq.  ft.,  concrete  block, 

possible  security  restrictions,  subject  to 

existing  easements. 

Texas 

Bldg.  696 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number:  189110091 

Status:  Unutilized 

Comment:  1344  sq.  ft.;  possible  asbestos; 

most  recent  use — auto  hobby  shop;  needs 

rehab. 
Bldg.  697 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number:  189110092 
Status:  Unutilized 
Comment:  770  sq.  ft.;  possible  asbestos;  most 

recent  use — supply  store;  needs  rehab. 
Bldg.  698 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number:  189110093 
Status:  Unutilized 
Comment:  5815  sq.  ft.;  1  story  corrugated 

iron;  p)OSsible  asbestos;  needs  rehab;  most 

recent  use — ^recreation,  workshop. 
BrownsvHle  Urban  System 
(Grantee) 

700  South  Iowa  Avenue 
Brownsville  Co:  Cameron  TX  78520- 
Landholding  Agency:  DOT 
Propwrty  Number:  879010003 
Status:  Unutilized 
Comment:  3500  sq.  ft.,  1  story  concrete  block, 

(2nd  floor  of  Admin.  Bldg.)  on  10750  sq. 

ft.  land,  contains  underground  diesel  fuel 

tanks. 

Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  James  Street 

De  Pere  Co:  Brown  WI  54115- 

Landholding  Agency:  COE 

Property  Number:  319011526 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Land  (by  State) 

California 

Camp  Kohler  Annex 

McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010045 

Status:  Unutilized 

Comment:  35.30  acres  +  .11  acres  easement; 

30+  acres  undeveloped;  potential  utilities; 

secured  area;  altematf  access. 
Norton  Com.  Facility  Annex 
Norton  AFB 
Sixth  and  Central  Streets 


Highland  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number  189010194 

Status:  Excess 

Comment:  30.3  acres;  most  recent  use — 

recreational  area;  portion  subject  to 

easements. 

Excess  Land  at  Eureka  Housing 
Eureka  Co:  Humboldt  CA  95501- 
Landholding  Agency:  DOT 
Propwrty  Number.  879540001 
Status:  Unutilized 

Comment:  .5  acres,  encroachment  by 
adjoining  land  owners,  easement. 

Florida 

Woodland  Tract 

Elgin  AFB,  AF  Enlisted  Widows'  Home 

Ft.  Waltgn  Beach  Co:  Okaloosa  FL  32542- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189540020 
Status:  Unutilized 
Comment:  3.43  acres,  easement. 

Georgia 

Land — St.  Simons  Boathouse 
St.  Simons  Island  Co:  Glynn  GA  31522-0577 
Landholding  Agency:  DOT 
Property  Number:  879540003 
Status:  Unutilized 

Comment:  .08  acres,  most  recent — pier  and 
dockage  for  Coast  Guard  boats. 

Illinois 

Lake  Shelbyville 

Shelbyville  Co:  Shelby  &  Moultr  IL  62565- 

9804 
Landholding  Agency:  COE 
Property  Number  319240004 
Status:  Unutilized 
Conmient:  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  bldgs.  and  a  small  access  road, 

easement  restrictions. 

Kentucky 

Carr  Fork  Lake 

5  miles  SE  of  Hindman,  Ky.,  Hwy.  60 

Hindman  Co:  Knott  Ky 

Landholding  Agency:  COE 

Property  Number:  319240003 

Status:  Unutilized 

Comment:  2.81  acres,  most  recent  use — 

drainage  area  for  bank  stabilization  for 

adjacent  cemetery. 

North  Dakota 

Tracts  V-1971B,  V-1971 

Garrison  Dam/Lake  Sakakawea  Co:  McKenzie 

ND 
Landholding  Agency:  COE 
Property  Number:  319620006 
Status:  Unutilized 
Comment:  approx.  4.49  acres,  most  recent 

use — cattle  ranching  operation,  rough 

broken  ground — Badlands. 

Pennsylvania 

East  Branch  Clarion  River  Lake 

Wilcox  Co:  Elk  PA 

Location;  Free  camping  area  on  the  right 

bank  off  entrance  roadway. 
Landholding  Agency:  COE 
Property  Number:  319011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent  use — ftee 

camp>ground. 
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Dashields  Locks  and  Dam 
(GlenwiUard.  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046-0475 
Landholding  Agency:  COE 
Property  Number:  319210009 
Status:  Unutilized 

Comment:  0.58  acres,  most  recent  use — 
baseball  field. 

Texas 

Part  of  Tract  340 

Joe  Pool  Lake  Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Number:  319010400 

Status:  Unutilized 

Comment:  1  acre;  future  use — recreation. 

Washington 

Portion  of  Tract  905 

Lower  Monumental  Lock  &  Dam 

■'2  mi  SE  of  Lyons  Ferry  Marina  Co:  Whitman 

WA 
Landholding  Agency:  COE 
Property  Number:  319320005 
Status:  Excess 
Comment:  3.788  acres  with  encroaching 

private  wei! 

Suitable/To  Be  Elxct!s.s«-(S 

Buildings  Iby  Statej 

Massachusetts 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk  Pond 

Gosnold  Co:  Dukes  MA  02713- 

Landholding  Agency:  DOT 

Property  Number:  879310001 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only, 

Nauset  Beach  Light 

Nauset  Beach  Co:  Barnstable  MA 

Landholding  Agency:  DOT 

Property  Number;  879420001 

Status:  Unutilized 

Comment:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation. 
Plymouth  Light 
Co:  Plymouth  MA 
l,andholding  Agency:  DOT 
Property  Number:  879420003 
Status:  Unutilized 
Comment:  250  sq.  ft.  tower,  and  2096  sq.  fl. 

dwelling,  wood  frame,  most  recent  use — 

aid  to  navigation/housing. 
Light  Tower.  Highland  Light 
Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  879430005 
Status:  Excess 
Comment:  66  ft.  tower,  14'9"  diameter,  brick 

structure,  scheduled  to  be  vacated  9/94. 
Keepers  Ehvelling 
Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  879430006 
Status:  Excess 
Comment   1 160  sq.  ft.,  2-story  wood  frame, 

attaciied  to  light  tower,  scheduled  to  be 

vacated  9/94. 
Duplex  Housing  Unit 
Highland  Light 


Near  Rt.  6,  9  miles  south  of  Race  Point 

North  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number:  879430007 

Status:  Excess 

Comment:  2  living  units,  930  sq.  ft.  each,  1- 

story  each,  located  on  eroding  ocean  bluff, 

scheduled  to  be  vacated  9/94. 
Nahant  Towers 
Nahant  Co:  Essex  MA 
Landholding  Agency:  DOT 
Property  Number:  879530001 
Status:  Unutilized 
Comment:  196  sq.  ft.,  8-story  observation 

tower. 

Nevada 

Bldg.  300 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  8901S- 

Landholding  Agency:  Air  Force 

Property  Number  189120001 

Status:  Unutilized 

Comment:  1573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  301 

Nellis  Air  Force  Base 
Indian  Spring  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120002 
Status:  Unutilized 
Conunent:  1573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  302 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120003 
Status:  Unutilized 
Comment:  1573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  303 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120004 
Status:  Unutilized 
Comment:  2750  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  304 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120005 
Status:  Unutilized 
Conunent:  2750  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  305 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120006 
Status:  Unutilized 


Comment:  2750  Sq.  ft.,  one  stars'  family 
housing,  easement  restnctions,  potential 
utilities,  off-site  removal  only. 

Bldg.  306 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120007 

Status:  Unutilized 

Comment:  2750  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  piotential 
utilities,  off-site  removal  only. 

Bldg.  307 

Nellis  Air  Force  Base 

Indian  Springs  .^F  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  .Mr  Force 

Property  Number:  189120008 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  ptotential 
utilities,  off-site  removal  only. 

Bldg.  308 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co;  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120009 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  309 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number;  189120010 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  310 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120011 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  311 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120012 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  pK)tential 
utilities,  off-site  removal  only. 

Bldg.  312 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 
Property  Number  189120013 
Status:  Unutilized 

Comment:  2424  Sq  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  313 
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Neihs  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120014 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  314 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120015 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  ofT-site  removal  only. 

Bldg.  315 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120016 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 

.   utilities,  off-site  removal  only. 

Bldg.  316 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  18912017 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  317 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120018 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  318 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120019 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  pnjtential 
utilities,  off-site  removal  only. 

Bldg.  319 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120020 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  320 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Numbner  189120021 


Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  stray  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  321 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120022 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  322 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120023 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  323 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:.  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120024 

Status:  Unutilized 

Comment:  1233  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
'  Bldg.  324 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120025 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  (>otential 
utilities,  off-site  removal  only. 

Bldg.  325 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholdlng  Agency:  Air  Force 

Property  Number:  189120026 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  326 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120027 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  331 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120028 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  332 


Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120029 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  333 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120030 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  334       • 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120031 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  ()Otential 
utilities,  off-site  removal  only. 

Bldg.  335 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120032 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  336 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120033 

Status:  Unutilized 

Comment:  1170  Sq.  ft,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  337 
-  Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120034 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  ptotential 
utilities,  off-site  removal  only. 

Bldg.  338 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120035 

Status:  Unutilized 

Comment:  1170  Sq.  ft.;  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  339 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  8901 8- 

Landholding  Agency:  Air  Force 

Property  Number:  189120036 
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Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  340 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co;  Clark  NV  89018- 
Landholdmg  .■\gency:  Air  Force 
Property  Number:  189120037 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  fiamily 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  341 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  .Agency:  Air  Force 
Property  .Numb«r   189120038    ' 
Status:  Unutilized 
Conunent:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  343 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  8901 8- 
Landholding  Agency:  Air  Force 
Property  Number  189120039 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  335 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120040 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  346 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120041 
Status:  Unutilized 
Comment;  1 170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg  348 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120042 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  349 

.Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120043 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  350 


Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018-. 

Landholding  Agency:  Air  Force 

Property  Number  189120044 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  351 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120045 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  352 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120046 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  353 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120047 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  fiamily 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  400 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120046 
Status:  Unutilized 

Conoment:  2464  Sq.  ft.,  one  story,  most  recent 
use — maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  402 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120049 

Status:  Unutilized 

Comment:  2570  Sq.  ft.,  one  story,  most  recent 
use — Chap>el,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  404 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency.^Air  Force 

Property  Number:  189120050 

Status:  Unutilized 

Conunent:  2376  Sq.  ft.,  one  story,  most  recent 
use— i«ligious  education  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 


Landholding  .Agency:  Air  Force 
Property  Number  189120051 
Status:  Unutilized 

Comment:  2605  Sq.  ft.,  one  story,  most  recent 
use — child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only 
Bldg.  3027 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency;  Air  Force 
Property  Number:  189120052 
Status:  Unutilized 

Comment:  120  Sq  ft  ,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3028 

Nellis  Air  Force  Base 
Indian  Springs  .^F  Aux.  Field 
Indian  Springs  Co-  Clark  NV  89018- 
I.andholding  Agency:  .^ir  Force 
Property  Number:  189120053 
Status:  Unutilized 

Comment:  60  Sq.  ft    one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3029 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89016- 
Landhoiding  Agency:  Air  Force 
Propertv  .Number'  1 891 20054 
Status-  L'nutUized 

Comment:  1 20  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3030 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120055 
Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3031 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency;  Air  Force 
Property  Number  189120056 
Status;  Unutilized 

Comment;  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  oft^site  removal  only. 
Bldg.  3032 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120057 
Status:  Unutilized 

Conmient:  120  Sq.  ft  ,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3033 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120058 
Status:  Unutilized 
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Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3034 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co;  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120059 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3035 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120060 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  o£f-site  removal  only. 

Bldg.  3036 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120061 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3037 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Niunber:  189120062 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3038 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120063 

Status:  Unutilized 

Conunent:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3039 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120064 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3040 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Numbwr:  189120065 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

New  York 

Bldg.  1 


Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  189530048 

Status:  Excess 

Comment:  4955  sq.  ft.,  2  story  concrete  block, 

needs  rehab,  most  recent  use — 

administration. 

Bldg.  2 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530049 
Status:  Excess 

Comment:  1476  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — repair  shop. 

Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530050 
Status:  Excess 

Comment:  2466  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — repair  shop. 

Bldg.  11 
Hancock  Field 

Syracuse  Co:  Onandage  NY  13211- 
Landholding  Agency;  Air  Force 
Property  Number:  189530051 
Status:  Excess 

Comment;  1750  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  most  recent  use — storage. 

Bldg.  8 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  189530052 

Status:  Excess 

Comment;  1812  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

communications. 

Bldg.  14 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530053 
Status:  Excess 

Comment:  156  sq.  ft.,  1  story  wood  frame, 
most  recent  use — vehicle  fuel  station. 

Bldg.  30 
HaiKxtck  Field 

Syracuse  Co;  Onandaga  NY  13211- 
Landholding  Agency;  Air  Force 
Property  Number:  189530054 
Status;  Excess 

Comment:  3649  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — assembly  hall. 

Bldg.  31 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530055 
Status:  Excess 

Comment:  8252  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage. 

Bldg.  32 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency;  Air  Force 
Property  Number:  189530056 
Status:  Excess 

Comment:  1627  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage. 


Oregon 

Yaquina  Head  Lighthouse 

860  Lighthouse  Drive 

Newport  Co:  Lincoln  OR  97365- 

Landholding  Agency:  DOT 

Property  Number  879430003 

Status:  Underutilized 

Comment:  300  sq.  ft.  tower  and  needs  repair, 

4.52  acres  lighthouse  area,  historic 

property. 

Land  (by  State) 

Georgia 

Lake  Sidney  Lanier 

Co:  Forsyth  GA  30130- 

Location:  Located  on  Two  Mile  Creek  adj.  to 

State  Route  369 
Landholding  Agency;  COE 
Property  Number.  319440010 
Status:  Unutilized 
Comment;  0.25  acres,  endangered  plant 

SDGCIBS. 

Lake  Sidney  Lanier — 3  parcels 

Gainesville  Co:  Hall  GA  30503- 

Location:  Between  Gainesville  H.S.  and  State 

Route  53  By-Pass 
Landholding  Agency:  COE 
Property  Nimiber:  319440011 
Status:  Unutilized 
Comment;  3  parcels  totalling  5.17  acres,  most 

recent  use-— buffer  zone,  endangered  plant 

species. 

Indiana 

Brookville  Lake — Land 

Liberty  Co;  Union  IN  47353- 

Landholding  Agency:  COE 

Property  Number  319440009 

Status:  Unutilized 

Comment:  6.91  acres,  limited  utilities. 

Kansas 

Parcel  #1 
Fall  River  Lake 
Section  26 
Co:  Greenwood  KS 
Landholding  Agency:  COE 
Property  Number:  319010065 
Status:  Unutilized 

Comment:  126.69  acres;  most  recent  use — 
recreation  and  leased  cottage  sites. 

Parcel  No.  2,  El  Dorado  Lake 
Approx.  1  mi  east  of  the  town  of  El  Dorado 
Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number  319210005 
Status:  Unutilized 

Comment;  11  acres,  part  of  a  relocated 
railroad  bed,  rural  area. 

Massachusetts 

Buffumville  Dam 

Flood  Control  Project 

Gale  Road 

Carlton  Co;  Worcester  MA  01540-0155 

Location;  Portion  of  tracts  B-200,  B-248,  B- 

251,  B-204,  B-247,  B-200  and  B-256 
Landholding  Agency;  COE 
Property  Number  319010016 
Status;  Excess 
Comment  1.45  acres. 

Michigan 

U.S.  Coast  Guard— Air  Station 

Traverse  City  Co;  Grand  Traverse  MI  49684- 

Landholding  Agency:  DOT 

Property  Number  879120099 
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Status  1  nderutilized 

Cominent:  21.7  acres,  most  recent  use — helo 
landings, 

Minnesota 

Tract  »3 

Lat  Qui  Parle  Flood  Control  I'roject 

County  Rd,  13 

Watson  Co:  Lac  Qui  Parle  MN  56295- 

i.andholding  Agency:  COE 

Property  Number:  319340006 

Status   Unutilized 

Comment:  approximately  2.9  acres,  fallow 

land 
r^art  «,54 

i^c  Qui  Pa.'ie  Flood  Control  Project 
.Marsh  Lake 

Watson  Co  Lac  Qui  Parle  MN  56295- 
Landholding  .-K^ency:  COE 
Property  Number:  319340007 
Status:  Unutilized 

Comment:  approx.  8  acres,  fallow  land. 
New  York 

Hancock  Field 

Svracuse  Co:  Onandaga  NY  13211- 

Landholdmg  Agency:  Air  Force 

Property  Number:  189530057 

Status:  Excess 

Comment:  Fenced  in  compound,  most  recent 

use — Air  Natl.  Guard  Communication  & 

Electronics  Group. 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  Dam 
.\shland  Co:  Cheatham  TN  37015- 
Location:  Right  downstream  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Number:  319010942 
Status:  Excess 
Comment:  8,93  acres:  subject  to  existing 

easements. 

Texas 

Tract  J-957 

Whitney  Lake 

Bosque  Co:  Bosque  TX 

Location:  Via  Avenue  B  within  the 

community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number:  319110029 
Status:  Unutilized 
Comment:  1,368  acres;  potential  utilities; 

encroachments  on  lai;ge  {xjrtion  of 

property. 

Corpus  Christi  Ship  Channel 
Corpus  Christi  Co:  Neuces  TX 
Location:  East  side  of  Carbon  Plant  Road, 

approx,  14  miles  NW  of  downtown  Corpus 

Christi 
Landholding  Agency:  COE 
Property  Number:  319240001 
Status:  Unutilized 
Comment:  4.4  acres,  most  recent  use — fann 

land 

Unsuitable  Properties 

Bu il dings  (by  iita tej 

Alabama 

Dwelling  A 

USCG  Mobile  Pt,  Starion 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 


Landholding  Agency:  DOT 

Property  Number  879120001 

Status:  Excess 

Reason:  Floodway. 

Dwelling  B 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  879120002 

Status:  Excess 

Reason:  Floodway. 

Oil  House 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542-  ' 

Landholding  Agency:  DOT 

Property  Number:  879120003 

Status:  Excess 

Reason:  Floodway. 

Garage 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Nunaber:  879120004 

Status:  Excess 

Reason:  Floodway. 

Shop  Building 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  879120005 

Status:  Excess 

Reason:  Floodway. 

Alaska 

Bldg.  203 

Tin  City  Air  Force  Station 

21  CSG/DEER 

Ebnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010296 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  165 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010298 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  150 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010299 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  130 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010300 


Status:  Unutilized 

Reason:  Secured  .\rea;  Isolated  area;  Not 

accessible  bv  road:  Contamination. 
Bldg,  306 

King  Salmon  Airport 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010301 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  11-230 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010303 
Status:  Unutilized 

Reason:  Secured  Area;  Contamination. 
Bldg.  21-116 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  liB9010304 
Status:  Unutilized 

Reason:  Secured  Area;  Contamination. 
Bldg.  63-320 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010307 
Status:  Unutilized 

Reason:  Secured  Area;  Contamination. 
Bldg.  63-325 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010308 
Status:  Unutilized 

Reason:  Secured  Area;  Contamination. 
Bldg.  103 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010309 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  110 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Ebnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010310 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  112 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 
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Landholding  Agency:  Air  Force 

Profwrty  Number  189010311 

Status:  Unutilized 

Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  CoDtaminatioa. 
Bldg.  113 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Eimendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number.  189010312 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  114 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010313 
Status:  Unutilized 
Reason;  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  115 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010314 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  118 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010315 
Status:  Unutilized 
Reason;  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1018 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010317 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  1025 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Prof)erty  Number:  189010318 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  1055 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010319 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 


Bldg.  107 

Cape  Lisbtime  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Numh«r  189010320 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  115 

Ft.  Yukon  Air  Force  Statjon 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010321 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  113 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force  ' 

Property  Number:  189010322 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  150 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  88506- 

5000 
Landholding  Agency:  Air  Force 
Profwrty  Number:  189010323     - 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  152 

Cape  Lisbume  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010324 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  301 

Cape  Lisbume  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Numb«r:  189010325 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1001 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010326 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1003 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 


Landholding  Agency:  Air  Force 

Property  Number:  189010327 

Status:  Unutilized 

Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1055 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010328 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1056 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010329 
Status:  Unutilized 
Reason:  Secured  Area:  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  103 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010330 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  104 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010331 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  105 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Eimendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010332 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  110 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010333 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  114 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010334 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
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Bldg.  202 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  Co:  Anchorage  AK  99506-5000 

Landholding  Agency;  Air  Force 

Property  Number  189010335 

Status:  Unutilized 

Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  204 

Kotzebue  .A.ir  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010336 
Status:  Unutilized 
Reason:  Secured  Area:  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  205 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

SCXX) 
Landholding  Agency;  Air  Force 
Property  .V umber:  189010337 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area:  Not 

accessible  by  road;  Contamination. 
Bldg.  1001 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholdmg  .-\gency:  Air  Force 
Property  Number  189010338 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  1015 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010339 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 
Bldg.  50 

Gold  Bay  Air  Force  Station 
21  CSG/DEER 
Elmendorf  .AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010433 
Status:  Unutilized 
Reason:  Other;  Isolated  area;  Not  accessible 

by  road 
Comment:  Isolated  and  remote;  Arctic 

environment. 
Bldg.  1548,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  .Slumber:  189420001 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 
Bldg.  1568.  Galena  Airport 
Elmendorf  AFB  AK  99506-^420 
Landholdmg  Agency:  Air  Force 
Property  .Number:  189420002 
Status;  Unutilized 
Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 


Bldg.  1570,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420003 
Status:  Unutilized 

Reason:  Floodway;  Secured  Area;  Extensive 
deterioration. 

Bldg.  1700.  Galena  Airport 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number  189420004 

Status:  Unutilized 

Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 
Bldg.  1832,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420005 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 
Bldg.  1842,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189420006 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 

Bldg.  1844,  Galena  Airport 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189420007 

Status:  Unutilized 

Reason:  Floodway;  Secured  Area;  Extensive 

deterioration. 
Bldg.  1853,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189440011 
Status:  Unutilized 
Reason:  Secured  Area;  Floodway. 
Bldg.  24-625 
Ehnendorf  AFB 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189440012 
Status:  Unutilized 
Reason:  Secured  Area;  Within  airport  runway  • 

clear  zone. 
Bldg.  24-820 
Elmendorf  /^FB 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189440013 
Status:  Unutilized 
Reason:  Secured  Area;  Within  airport  runway 

clear  zone. 

Bldg.  21-878 
Ehnendorf  AFB 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189440014 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  10-480 

Elmendorf  AFB 

Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number  189440015 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  142 


Tin  City  Long  Range  Radar  Site 
Wales  Co:  Nome  \K 
Landholding  Agency.  .\\t  Force 
Property  Number:  189520013 
Status:  Unutilized 
Reason:  Secured  .\rea;  Extensive 

deterioration 
Bldg  110 

Tin  City  Long  Range  Radar  Site 
Wales  Co:  .Nome  AK 
Landholding  .Agency:  Air  Force 
Property  .Number:  l'8952(X)14 
Status:  Unutilized 
Reason  Secured  Area;  Extensive 

deterioration. 
Bldg  646 

King  Salmon  .Airpon 
Naknek  Co:  Bristol  Bay  AK 
Landholding  .\gency:  Air  Force 
Property  Numh«r:  189520015 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  2541 
Galena  Airport 
Galena  Co:  Yukon  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520016 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1770 
Galena  Airport 
Galena  Co  Yukon  AK 
Landholding  Agency:  Air  Force 
Property  Numt)er:  189520017 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholdmg  Agency;  Air  Force 
Property  Number  189520024 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  2 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520025 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Not 

accessible  by  road. 
Bldg.  12 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520026 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Not 

accessible  by  road. 
Bldg.  1 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency;  Air  Force 
Property  Number  189520027 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Not 

accessible  by  road. 

Bldg.  2 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
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Property  .Number   18QS;0O28 
Status;  Unutilized 

Reason:  Extensive  deterioration;  Not 
accessible  by  road. 

Bldg.  3 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520029 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Not 
accessible  by  road. 

Bldg.  3024 

Tatalina  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530001 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  3045 

Tatalina  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530002 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  18 

Lonely  Dewline  Site 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189530003 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  23 

Lonely  E)ewline  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  NumbKsr:  189530004 
Status:  Unutilized 
Reason:  Seciu^d  Area;  Extensive 

deterioration. 

Bldg.  1015 

Kotzebue  Long  Range  Radar  Site 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189530005 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1 

Flaxman  Island  DEW  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530006 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  2 

Flaxman  Island  DEW  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530007 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  3 

Flaxman  Island  DEW  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530008 
Status:  Unutilized 


Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  4100 

Cape  Romanzof  Long  Range  Radar  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Projwrty  Number:  189530009 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  200 

Cape  Newenham  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189530010 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  2166 

Cap>e  Newenham  Long  Range  Radar  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530011 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Bldg.  5500 

Cap>e  Newenham  Long  Range  Radar  Site 

Ehnendorf  AFB  AK  99506-1420 

Landholding  Agency:  Air  Force 

Property  Number:  189530012 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  8 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530013 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  75 
Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530014 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  86 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530015 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  3060 

Barter  Island 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Prof>erty  Number:  189530016 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  11-330 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530017 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone: 

Secured  Area;  Extensive  deterioration. 

Bldg.  11-490 


Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number.  189530018 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area;  Extensive  deterioration. 

Bldg.  21-870 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  22-010 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530020 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 

Bldg.  24-811 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number:  189530021 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area;  Extensive  deterioration. 
Bldg.  31-342 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530022 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  32-126 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency;  Air  Force 
Property  Number  189530023 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area;  Extensive  deterioration. 
Bldg.  32-129 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530024 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area;  Extensive  deterioration. 
Bldg.  42-350 
Elmendorf  Air  Force  Btise 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530025 
Status:  Unutilized 
Reason:  Within  airport  nmway  clear  zone; 

Secured  Area;  Extensive  deterioration. 
Bldg.  44-775 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530026 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area;  Esctensive  deterioration. 

Bldg.  73-402 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
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Landholding  Agency:  Air  Force 
Property  Number:  189530027 
Status:  Unutilized 

Reason:  Within  airport  ninway  clear  zone; 
Secured  Area. 

BidK  73-403 

Eimendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landhoiding  Agency:  Air  Force 

Property  Number:  189530028 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area;  Extensive  deterioration. 

BIdg  21-737 

Eimendorf  Air  Force  Base 

Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number  189540001 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  23-990 

Eimendorf  AFB 

Anchorage  AK  99506-3240 

'.andholding  Agency:  Air  Force 

Property  Number:  189630034 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Floodway;  Secured  Area;  Extensive 
deterioration. 

Bldg   28 

L'SCX.  Support  Center 

ikodiak  Co:  Kodiak  Island  AK  99619-5000 

i-andholdmg  Agency:  DOT 

Property  Number:  879210126 

Status:  Excess 

Reason  Within  airport  runway  clear  zone; 
Secured  Area. 

Bldg-  24 

usee  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 

Landholding  Agency:  DOT 
Property  Number:  879210127 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area;  Within  2000  ft.  of  flammable 
or  explosive  material. 
Bldg.  19 

usee  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
landholding  Agency;  DOT 
Property  Number:  879210128 
Status:  Excess 
Reason  Within  airport  runway  clear  zone; 

Secured  .Area;  Other 
Comment:  Extensive  deterioration. 
Bldg.  94 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  EXDT 
Property  Number:  879210129 
Status:  Excess 

Reason:  Secured  Area;  Other 
Comment:  Extensive  deterioration. 
Bldg.  18 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Ldndhoiding  .-Xgency:  DOT 
Property  Number:  879210132 
Status:  Excess 
Reason  Secured  Area;  Within  airport  runway 

ciear  ^one 
GSA  Number:  U-ALAS-655A. 
Bldg.  A512 


USCG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 

Landholding  Agency:  DOT 

Property  Number:  879210133 

Status:  Excess 

Reason:  Secured  Area;  Within  airport  runway 
clear  zone;  Within  2000  ft.  of  flammable  or 
explosive  material. 

Bldg.  Rl,  Holiday  Beach  ' 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  EXDT 

Property  Number:  879310014 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  S-3 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 
'  Landholding  Agency:  DOT 

Property  Number.  879310015 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  S-16 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number:  879310016 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  82 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number:  879310017 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  86 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310018 

Status:  Unutilized 

Reason:  Seciired  Area. 

Bldg.  98 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310019 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  524A 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DCfJ 

Property  Number:  879310020 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Bldg.  624 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number:  879310021 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Housing  Ketchikan  (Naushon  UPH 
3615  Baranof  Avenue 
Ketchikan  Co:  Ketchikan  AK  99801- 
Landholding  Agency:  DOT 
Property  Number:  879320005 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Old  Petersburg  Moorings 


Cannen.'  Wharf 

Petersburg  AK  99833- 

Landholding  Agency:  DOT 

Property  Number  879330002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Arizona 

Facility  90002 

Holbrook  Radar  Site 

Holbrook  Co  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189340049 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

California 

Bldg.  4052 

March  AFB 

Ice  House  in  West  March 

Riverside  Co:  Riverside  CA  92518- 

Landholding  Agency:  Air  Force 

Property  Number:  189010082 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Bldg.  1182  60  ABG/DE 

Travis  Air  Force  Base 

Perimeter  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Landholding  Agency:  Air  Force 

Property  Number:  189010188 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Bldg.  152  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number:  189010190 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  159  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number:  189010191 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  384  60  ABG/DE 
Travis  Air  Force  Base 
Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number:  189010192 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  707  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010193 
Status:  Excess 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material;  Secured  Area. 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010195 
Status:  Excess 
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Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  502  63  ABG/DE 
Norton  Air  Force  Base 
Lorton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010196 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  23  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010197 
Status;  Excess 
Reason:  Within  2000  ft.  of  flammable" or 

explosive  material;  Secured  Area. 
Bldg.  100 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency;  Air  Force 
Property  Number.  189010233 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  101 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency;  Air  Force 

Property  Number:  189010234 

Status;  Underutilized 

Reason:  Secured  Area. 

Bldg.  116 

Point  Arena  Air  Force  Station 

(See  County)  Co;  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010235 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  202 

Point  Arena  Air  Force  Station 

(See  Coimty)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010236 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  201 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location;  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number;  189010546 
Status;  Unutilized 
Reason:  Secured  Area. 

Bldg.  202 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number;  189010547 
Status;  Unutilized 
Reason:  Secured  Area. 

Bldg.  203 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 


Landholding  Agency:  Air  Force 

Property  Numb«n  189010548 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  204 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency;  Air  Force 
Property  Number;  189010549 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  1823 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location;  Hwy  1,  Hwy  246,  Coast  Road,  Pt 

Sal  Rd.,  Miguelito  CYN 
Landholding  Agency;  Air  Force 
Property  Number;  189130360 
Status:  Excess 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  10312 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189210026 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  10503 

Vandentwrg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landhoiding  Agency:  Air  Force 
Property  Number.  189210028 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  16104,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location;  Hwy  1,  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency;  Air  Force 
Property  Numfcwn  189230020 
Status:  Underutilized 
Reason:  Secured  Area. 

Bldg.  13028 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location;  Hwy  1,  Hwy  246;  Coast  Rd.,  Pt  Sal 

Road;  Miguelito  CYN 
Landholding  Agency;  Air  Force 
Property  Number;  189240050 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5427,  Vandenberg  AFB 
Vandenberg  Co;  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189310014 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  5428,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189310015 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  5430,  Vandenberg  AFB 


Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310016 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  5431,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189310017 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  6407.  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholdiog  Agency:  Air  Force 

Property  Number;  189310024 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  6425.  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189310027 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  6444,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189310028 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  7304,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number.  189310030 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  13010,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310036 

Status;  Unutilized 

Reason;  Secured  Area. 

Bldg.  8215 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189330016 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  8220 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  9001 

Vandenberg  Air  Force  Base 
Vandenl>erg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330028 
Status;  Unutilized 
Reason;  Extensive  deterioration;  Secured 

Area. 
Bldg.  13025 

Vandenberg  Air  Force  Base. 
Vandenberg  AFB  Co:  Santa  Barb«a  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189330032 
Status:  Unutilized 
Reason:  Secured  Area. 
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Bldg.  1988 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340003 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Electrical  Power  Generator  Bldg. 
Bldg.  1324 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340006 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1341 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1955 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number.  189340008 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5007 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189340009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6008 

Vandenberg  Air  Fgrce  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340014 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6418 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340015 
Status:  Unutilized 
Reason  r  Secured  Area. 
Bldg.  6442 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6443 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437-     « 
Landholding  Agency:  Air  Force 
Property  Number:  189340020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7301 


Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189340021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  7306 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189340022 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  11190 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189340025 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  16164 

Vandenberg  Air  t'orce  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189340028 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  6521 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189410004 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  501 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189420008 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1203 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440001 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11183 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440005 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11219 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440006 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11238 
Vandenberg  Air  Force  Base 


Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  An  Force 
Property  Number;  189440007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  460 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Baroara  CA 

93437- 
Landholding  .Agency;  Air  Force 
Property  Number.  189510019 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  6348 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency  .Air  Force 
Property  Number;  189510020 
Status:  Unutilized 
Reason:  Secured  .Area. 
Bldg.  908 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189520018 
Status:  Excess 
Reason:  Other 

Comment:  Detached  Latrine. 
Bldg.  13002 

Vandenberg  .Air  Force  Ba.se 
Vandenberg  .AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189520021 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  13004 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189520022 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  422 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530029 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  431 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530030 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  470 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530031 
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Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  480  • 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530032 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  508 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530033 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  951 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530034 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  6011 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530035 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  6520 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530036 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  6606 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530037 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  7200 

Vandenbei^  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530038 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  7307 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530039 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 


Bldg.  10717 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530041 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  10722 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530043 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  13213 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530044 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  13215 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530045 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  893 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189620028 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  3193 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189620029 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  9350 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189620030 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  13003 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189620031 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  13222 
Vandenberg  AFB 


Vandenberg  AFB  Co:  Sainu  oaroara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189620032 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioratioa. 
Bldg.  16197 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189620033 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  457 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630038 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  611 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630039 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  815 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630040 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1850 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630041 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  1853 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630042 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  1856 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189630043 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  1865 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Aif  Force 
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Property  Number:  189630044 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bidg.  1874 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630045 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1875 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630046 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1877 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630047 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1879 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189630048 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1885 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630049 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1898 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630050 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  06440 

Vandenberg  AFB 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630051 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  06445 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630052 
Status:  Unutilized 


Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  06830 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630053 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  13016 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630054 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  21160 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630055 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
10  Bldg. 

USCG  Sution  Humboldt  Bay 
Samoa  Co:  Humboldt  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  879440027 
Status:  Excess 

Reason:  Extensive  deterioration 
Comment:  Land  to  be  relinquished  to  BLM 

(Public  Domain  Land). 

Colorado 

Bldg.  712 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency:  Air  Force 

Property  Number:  189330002 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  518 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330003 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  505 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  8001 1-9599 
Landholding  Agency:  Air  Force 
Property  Number  189330004 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  504 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330005 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Areas. 

Bldg.  503 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 


Landholding  Agency:  Air  Force 
Property  Number:  189330006 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area.  * 

Bldg.  502 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330007 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  32 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency;  Air  Force 
Property  Number:  189330008 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  27 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330009 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  23 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  8001 1-9599  * 

Landholding  Agency:  Air  Force 
Property  Number:  189330010 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  00910 

"Blue  Bam" — Falcon  Air  Force  Base 

Falcon  Co:  El  Paso  CO  80912- 

Landholding  Agency:  Air  Force 

Property  Number:  189530046 

Status:  Unutilized 

Reason:  Secured  Area. 

Alemeda  Facility 

350  S.  Santa  Fe  Drive 

Denver  Co:  Denver  CO  80223- 

Landholding  Agency:  DOT 

Property  Number:  879010014 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Contamination. 

Connecticut 

Falkner  Island  Light 

U.S.  Coast  Guard 

Guilford  Co:  Newr  Haven  CT  06512- 

Landholding  Agency:  DOT 

Property  Number:  879240031 

Status:  Unutilized 

Reason:  Floodway. 

Delaware 

Bldg.  1304  (436  CSG) 
Dover  Air  Force  Base 
Dover  Co:  Kent  DE  19902-5065 
Landholding  Agency:  Air  Force 
Property  Numh«r:  189140018 
Status:  Unutilized 

Reason:  Secured  Area;  Within  airport  runway 
clear  zone. 

Florida 

Bldg.  1179 

Patrick  Air  Force  Base 

1179  School  Avenue 
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Co;  Brevard  FL  32935- 

Landholding  Agency:  Air  Force 

Property  Number:  189240030 

Status:  Unutilized 

Reason:  Secured  Area;  Other 

Comment:  Extensive  Deterioration. 

Bldg.  575 

Patrick  Air  Force  Base 

Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number;  189320004 

Status;  Unutilized 

Reason;  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material;  Within 
airport  runway  clear  zone;  Other 

Conunent;  Extensive  Deterioration. 

Bldg.  184,  MacDill  AFB 

MacDill  AFB  Co:  Hillsbourgh  FL  33608- 

Landholding  Agency;  Air  Force 

Property  Number;  189320100 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Facility  90523 

Cape  Canaveral  AFS 

Cape  Canaveral  AFS  Co;  Brevard  FL 

Landholding  Agency;  Air  Force 

Property  Number;  189330001. 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  921 

Patrick  Air  Force  Base 

Co;  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  189430002 

Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  No.  01676V 
Cape  Canaveral  AFS 
Co:  Brevard  FL  32925- 
Landholding  Agency;  Air  Force 
Property  Number;  189430003 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  2613 

Tyndall  Air  Force  Base 
Panama  City  Co:  Bay  FL  32403- 
Landholding  Agency:  Air  Force 
Property  Number:  189430004 
Status;  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  2625 

Tyndall  Air  Force  Base 

Panama  City  Co;  Bay  FL  32403- 

Landholding  Agency:  Air  Force 

Property  Number;  189430005 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

*\rea. 
Bldg.  2639 

Tyndall  Air  Force  Base 
Panama  City  Co;  Bay  FL  32403- 
Landholding  Agency:  Air  Force 
Property  Number;  189430006 
Status;  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  2642 

Tyndall  Air  Force  Base 
Panama  City  Co;  Bay  FL  32403- 
Landholding  Agency:  Air  Force 
Property  Number;  189430007 
Status:  Unutilized 


Reason:  Secured  Area;  Extensive 

•  deterioration. 
23  Family  Housing 
MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co;  Polk  FL  33825- 
Location:  Include  Bldgs;  448, 451  thru  470, 

472  and  474 
Landholding  Agency:  Air  Force 
Property  Number:  189520006 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Bldg.  240 

MacDill  Auxiliary  Airfield  No.  1 

Avon  Park  Co;  Polk  FL  33825- 

Landholding  Agency:  Air  Force 

Property  Number;  189520007 

Status:  Excess 

Reason;  Extensive  deterioration. 

Bldg.  243 

Eglin  Air  Force  Base 
Eglin  AFB  Co;  Okaloosa  FL  32542-5000 
Landholding  Agency;  Air  Force 
Property  Number;  189540002 
Status;  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  510 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189540003 
Status:  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  521 

Eglin  Air  Force  Base 
Eglin  AFB  Co;  Okaloosa  FL  32542-5000 
Landholding  Agency;  Air  Force 
Property  Numt)er;  189540004 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  872 

Eglin  Air  Force  Base 
Eglin  AFB  Co;  Okaloosa  FL  32542-5000 
Landholding  Agency;  Air  Force 
Property  Number:  189540005 
Status;  Unutilized 
Reason;  Secured  Area:  Extensive 
deterioration. 

Bldg.  30004 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number;  189540006 
Status;  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  12513 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number  189540007 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  «3,  Recreation  Cottage 
usee  Station 

Marathon  Co:  Monroe  FL  33050- 
Landholding  Agency:  DOT 
Property  Number;  879210008 
Status;  Unutilized 
Reason:  Secured  Area;  Floodway.  ~ 

Bldg.  103,  Trumbo  Point 


Key  West  Co;  Monroe  FL  33040- 

Landholding  Agency:  DOT 

Property  Number  879230001 

Status:  Unutilized 

Reason:  Floodway;  Seciu«d  Area. 

Exchange  Building 

St.  Petersburg  Co;  Pinellas  FL  33701- 

Landholding  Agency;  DOT 

Property  Number;  879410004 

Status:  Unutilized 

Reason:  Floodway. 

9988  Keepers  Quarters  A 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440009 
Status:  Underutilized 
Reason;  Secured  Area;  Floodway. 

9989  Keepers  Quarters  B 
Ca(>e  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency;  DOT 
Property  Number;  879440010 
Status:  Underutilized 
Reason;  Secured  Area;  Floodway. 

9990  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency;  DOT 
Property  Number;  879440011 
Status;  Underutilized 
Reason;  Secured  Area;  Floodway. 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co;  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440012 
Status:  Underutilized 
Reason;  Secured  Area;  Floodway. 

9992  Shop  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co;  Gulf  FL 
Landholding  Agency;  DOT 
Property  Number;  879440013 
Status:  Underutilized 
Reason:  Secured  Area;  Floodway. 

9993  Admin.  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number.  879440014 
Status:  Underutilized 
Reason:  Secured  Area;  Floodway. 

9994  Water  Pump  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency;  DOT 

Property  Number  879440015 

Status;  Underutilized 

Reason:  Secured  Area;  Floodway. 

Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Prof)erty  Number  879440016 

Status:  Underutilized 

Reason:  Secured  Area;  Floodway. 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency;  DOT 

Property  Number  879440017 

Status;  Underutilized 

Reason:  Secured  Area;  Floodway. 


'* 
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3  Bldgs.  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  33419- 

Landholding  Agency:  DOT 
Property  Number  879510009 
Status:  Unutilized 
Reason;  Secured  Area;  Floodway. 

Georgia 

Coast  Guard  Station 

St.  Simons  Island 

Co:  Glynn  GA  31522-0577 

Landholding  Agency:  DOT 

Property  Number:  879540002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Idaho 

Bldg.  1012 

Mountain  Home  Air  Force  Base 

7th  Avenue 

(See  County)  Co:  Ebnore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  189030004 

Status:  Excess 

Reason:  Within  2000  i^.  of  flammable  or 

explosive  material. 
Bldg.  923 

Mountain  Home  Air  Force  Base 
7th  Avenue 

(See  County)  Co:  Ehnore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  604 

Mountain  Home  Air  Force  Base 
Pine  Street 

(See  County)  Co:  Elmore  ID  8364ft- 
Landholding  Agency:  Air  Force 
Property  Number:  189030006 
Status:  Excess 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material. 
Bldg.  229 

Mt.  Home  Air  Force  Base 
Ist  Avenue  and  A  Street 
Mt.  Home  AFB  Co:  Ehnore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone. 

Bldg.  4403 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83647-    . 

Landholding  Agency:  Air  Force 

Property  Number:  189520008 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Illinois 

Bldg.  3191 

Scott  Air  Force  Base 

East  Drive  375/ABG/DE 

Scott  AFB  Co:  St.  Qair  IL  62225-5001 

Landholding  Agency:  Air  Force 

Property  Number:  189010247 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Bldg.  3670 
Scott  Air  Force  Base 


East  Drive  375  ABG/DE 

Scott  AFB  Co:  St.  Clair  IL  62225-5001 

Landholding  Agency:  Air  Force 

Property  Number:  189010248 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  503 

Scott  Air  Force  Base 

Scott  AFB  Co:  St.  Qair  IL  62225-5001 

Landholding  Agency:  Air  Force 

Property  Number  189010725 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  869 

Scott  Air  Force  Base 

375  CSC/DEER 

Scott  AFB  Co:  St.  Clair  IL  62225-5045 

Landholding  Agency:  Air  Force 

Property  Number:  189110087 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  865 

Scott  Air  Force  Base 

Belleville  Co:  St.  Clair  IL  62225- 

Landholding  Agency:  Air  Force 

Property  Nimiber:  189130347 

Status:  Unutilized 

Reason:  Secured  Area. 

Calumet  Haihor  Station 

U.S.  Coast  Guard 

Chicago  Co:  Cook  IL 

Landholding  Agency:  DOT 

Property  Number  879310005 

Status:  Excess 

Reason:  Secured  Area. 

Indiana 

Brookville  Lake — Bldg. 
Brownsville  Rd.  in  Union 
Liberty  Co:  Union  IN  47353- 
Landholding  Agency:  COE 
Property  Number:  319440004 
Status:  Excess 

Reason:  Extensive  deterioration. 
Iowa 

Bldg.  00273 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51 110- 

Landholding  Agency:  Air  Force 

Property  Number:  189310008 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  00671 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  LA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  189310009 

Status:  Unutilized 

Reason:  Other 

Comment:  Fuel  pump  station. 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  189310010 

Status:  Unutilized 

Reason:  Other 

Comment:  Pump  station. 

House,  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530002 

Status:  Excess 


Reason:  Extensive  deterioration. 

Play  House.  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number  319530003 

Status:  Excess 

Reason:  Extensive  aeteriora'ion. 

House,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  319530004 

Status:  Excess 

Reason.  Extensive  deterioration. 

Shed,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530005 

Status:  Excess 

Reason:  Extensive  deterioration. 

Garage.  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  319530006 

Status:  Excess 

Reason:  Extensive  deterioration. 

Machine  Shed.  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530007 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  319530008 

Status:  Excess 

Reason:  Extensive  deterioration. 

2-Car  Garage,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530009 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam,  Tract  128 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  319530010 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed.  Tract  128 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530011 

Status:  Excess 

Reason:  Extensive  deterioration. 

House,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530012 

Status:  Excess 

Reason:  Extensive  deterioration. 

Play  House,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 
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Landholding  Agency:  CXDE 

Property  Number  319530013 

Status:  Excess 

Reason:  Extensive  deterioration. 

kennel.  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530014 

Status:  Excess 

Reason:  Extensive  deterioration. 

Com  Crib,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number  319530015 

Status:  Excess 

Reason:  Extensive  deterioration. 

Ham  W,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landbolding  Agency:  COE 

Property  Number:  319530016 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam  E,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530017 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed.  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number  319530018 

Status:  Excess 

Reason:  Extensive  deterioration. 

House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530019 

Status:  Excess 

Reason:  Extensive  deterioration. 

Out  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530020 

Status:  Excess 

Reason:  Extensive  deterioration. 

Chicken  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530021 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530022 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam,  Tract  135 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530023 

Status:  Excess 

Reason:  Extensive  deterioration. 


Smokehouse.  Tract  135 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number.  319530024 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530025 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed— White,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530026 

Status:  Excess 

Reason:  Extensive  deterioration. 

Leanto,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530027 

Status:  Excess 

Reason:  Extensive  deterioration. 

Grain  Bins  (8),  Tract  138 

£amp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530028 

Status:  Excess 

Reason:  Extensive  deterioration. 

Tract  116,  Camp  Dodge 

Johnston  Co.  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number  319630006 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Kansas 

Bldg.  1407 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221- 
Landholding  Agency:  Air  Force 
Property  Number:  189340029 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area. 

Bldg.  186 

McConnell  Air  Force  Base 

Wichita  Co:  Sedgwick  KS  67221- 

Landholding  Agency:  Air  Force 

Property  Number:  189340030 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  187 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221- 
Landholding  Agency:  Air  Force 
Property  Number:  189340031 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 
Pole  Bam.  Tract  200 
Benedictine  Bottoms  Mitigation  Site  Co: 

Atchison  KS 
Landholding  Agency:  COE 
Property  Number:  319530029 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

3  Metal  Pole  Bams,  Tract  203 


Benedictine  Bottoms  Mitigation  Site  Co: 

Atchison  KS 
Landholding  Agency:  COE 
Property  Number  319530030 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Granaries,  Tract  203 
Benedictine  Bottoms  Mitigation  Site  Co: 

Atchison  KS 
Landholding  Agency:  COE 
Property  Number  319530031 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 
Highway  320 

CarroUton  Co:  Carroll  KY  41008- 
Landholding  Agency:  COE 
Property  Number  219040416 
Status:  Unutilized 
Reason:  Other 
Comment:  Spring  House. 
Building 

Kentucky  River  Lock  and  Dam  No.  4 
1021  Kentucky  Avenue 
Frankfort  Co:  Franklin  KY  40601-9999 
Landholding  Agency:  COE 
Property  Number  219040417 
Status:  Unutilized 
Reason:  Other 
Comment:  Coal  Storage. 
Building 

Kentucky  River  Lock  and  Dam  No.  4 
1021  Kentucky  Avenue 
Frankfort  Co:  Franklin  KY  40601-9999 
Landholding  Agency:  COE 
Property  Number:  219040418 
Status:  Unutilized 
Reason:  Other 
Comment:  Coal  Storage. 
Bam 

Kentucky  River  Lock  and  Dam  No.  3 
Highway  561 

Pleasureville  Co:  Henry  KY  40057- 
Landholding  Agency:  COE 
Property  Numb«r:  219040419 
Status:  Underutilized 
Reason:  Other 

Comment:  110  year  old  bam  with  crumbled 
foundation. 

Latrine 

Kentucky  River  Lock  and  Dam  Number  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057- 

Landholding  Agency:  COE 

Property  Number:  319040009 

Status:  Unutilized 

Reason:  Other 

Conunent:  Detached  Latrine. 

6-Room  Dwelling 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Ix>cation:  Off  State  Hwy  369,  which  mns  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120010 
Status:  Unutilized 
Reason:  Floodway. 
2-Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  rims  off 

of  Westem  Ky.  Parkway 
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Landholding  Agency:  COE 

Property  Number:  319120011 

Status:  Unutilized 

Reason:  Floodway. 

Office  and  Warehouse 

Graen  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120012 
Status:  Unutilized 
Reason:  Floodway. 
2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:.Butler  KY  42273- 
Landholding  Agency;  COE 
Property  Number:  319120013 
Status:  Unutilized 
Reason:  Floodway. 

Louisiana 

BIdg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number  189140015 

Status:  Unutilized 

Reason:  Secured  Area. 

Maine 

Supply  BIdg..  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Numh«r:  879240005 
Status:  Unutilized 
Reason:  Floodway. 
Base  Exchange,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240006 
Status:  Unutilized 
Reason:  Floodway. 

Engineering  Shop,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency;  DOT 
Property  Number:  879240007 
Status:  Unutilized 
Reason:  Floodway. 

Storage  BIdg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240008 
Status:  Unutilized 
Reason:  Floodway. 

Squirrel  Point  Light 

U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 

Landholding  Agency:  DOT 

Property  Number:  879240032 

Status:  Unutilized 

Reason:  Floodway. 

Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 
Vinalhaven  Co:  Knox  ME  04841- 
Landholding  Agency:  DOT 


Property  Number:  879240035 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 

Landholding  Agency:  DOT 

Property  Number;  879320024 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Nash  Island  Light 

U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 

Landholding  Agency;  DOT 

Property  Number:  879420005 

Status:  Unutilized 

Reason:  Other 

Comment:  Inaccessible. 

BIdg.— South  Portland  Base 

U.S.  Coast  Guard 

S.  Portland  Co:  Cumberland  ME  04106- 

Landholding  Agency:  DOT 

Property  Number:  879420006 

Status:  Unutilized 

Reason:  Secured  Area. 

Garage — Boothbay  Harbor  Stat. 
Boothbay  Harbor  Co:  Lincoln  ME  04538- 
Landholding  Agency:  DOT 
Property  Number:  87930001 
Status:  Unutilized 
Reason:  Secured  Area. 

Maryland 

Bldgs.  38-39.  41.  43-46,  56 

U.S.  Coast  Guard  Yard 

Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number;  879540005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 
BIdg.  53 

U.S.  Coast  Guard  Yard 
Baltimore  MD  21226- 
Landholding  Agency;  DOT 
Property  Number:  879540006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 
BIdg.  6 
U.S.  Coast  Guard  Yard.  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number  879620001 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
BIdg.  59 
U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number;  879620002 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

Massachusetts 

BIdg.  1900 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  Air  Force 

Property  Number:  189010438 


Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  1833 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden  MA  01022-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189040002 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  4,  usee  Support  Center 

Commercial  Street 

Boston  Co:  Suffolk  MA  02203- 

Landholding  Agency:  DOT 

Property  Number:  879240001 

Status:  Underutilized 

Reason:  Secured  Area. 

Eastern  Point  Light 

U.S.  Coast  GuEU-d 

Gloucester  Co:  Essex  MA  01930- 

Landholding  Agency;  DOT 

Property  Number:  879240029 

Status:  Unutilized 

Reason:  Floodway;  Secured  Area. 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 

DeSoto  Johnson  KS6601 8- 

Landholding  Agency:  DOT 

Property  Number  879430004 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

Michigan 

BIdg.  560 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb  MI  48045- 

Location;  North  end  of  airfield. 

Landholding  Agency:  Air  Force 

Property  Number:  189010522 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  5658 

Selfridge  Air  National  Guard  Base 

Selfiridge  Co:  Macomb  MI  48045- 

Location:  Near  South  Perimeter  Road,  near 

Building  590. 
Landholding  Agency;  Air  Force 
Property  Number:  189010523 
Status:  Unutilized 
Reason:  Secured  Area. 
BIdg.  580 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  South  end  of  airfield. 
Landholding  Agency;  Air  Force 
Property  Number;  189010524 
Status:  Unutilized 
Reason:  Secured  Area. 
BIdg.  856 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010525 
Status:  Unutilized 
Reason;  Secured  Area. 
BIdg.  1005 

Selfridge  Air  National  Guard  Base 
1005  C.  Street 

Selfridge  Co:  Macomb  MI  48045- 
LandholdLng  Agency;  Air  Force 
Property  Number;  189010526 
Status:  Unutilized 
Reason:  Secured  Area. 
BIdg.  1012 
Selfridge  Air  National  Guard  Base 
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1012  A.  Street 

Selfridge  Co;  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number:  189010527 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1041 

Selfridge  Air  National  Guard  Base 

Selfric^e  Co:  Macomb  MI  4804S- 

Landholding  Agency:  Air  Force 

Property  Nimiber  189010528 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1412 

Selfridge  Air  National  Guard  Base 

1412  Castle  Avenue 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number:  189010529 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1434 

Selfridge  Air  National  Guard  Base 

1434  Castle  Avenue 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number  189010530 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1688 

Selfridge  Air  National  Guard  Base 
Selfridge  Co  Macomb  MI  48045- 
Location  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Property  Number  189010531 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1689 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
L.andholdhig  Agency:  Air  Force 
Property  Number:  189010532 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5670 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Numlwr:  189010533 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  71 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  .\ir  Force 

Property  Number  189010810 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  treatment  and  disposal 

facility. 
Bldg.  99  (WATER  W-ELL) 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010831 
Status:  Excess 
Reason:  Other 
Comment:  Water  well. 

Bldg.  100  (WATER  WELL) 
Calumet  Air  Force  Station 
C^limiet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 

Property  Number.  189010832 

Status:  Excess 

Reason:  Other 

Comment:  Water  well. 

Bldg.  118 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010875 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station. 

Bldg.  120 

Calimiet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010876 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station. 

Bldg.  166 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency;  Air  Force 

Property  Number  189010877 

Status:  Excess 

Reason:  Other 

Comment:  Pump  lift  station. 

Bldg.  168 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Nimaber  189010878 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station. 

Bldg.  69 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

I^andholding  Agency:  Air  Force 

Property  Number  189010889 

Status:  Excess 

Reason:  Other 

Comment:  Sewer  pump  facility. 

Bldg. 2 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913— 

Landholding  Agency:  Air  Force 

Property  Number  189010890 

Status:  Excess 

Reason:  Other 

Comment:  Water  pump  station. 

Facility  102 

Selfridge  Air  National  Guard  Base 

Mt  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency;  Air  Force 

Property  Number  189620001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  135 

Selfridge  Air  National  Guard  Base 
Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

Facility  136 

Selfridge  Air  National  Guard  Base 

Mt.  Clemens  Co;  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189620003 


Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material;  Secured  Area. 
Facility  163 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Nimiber  189620004 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  169 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  173 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material;  Secured  Area. 
Facility  318 

Selftic^e  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  502 

Selfric^e  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620008 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  704 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  706 

Selfridige  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  707 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620011 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  802 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620012 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
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Facility  816 

Selfridge  Air  National  Guard  Base 

Vlt  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency  Air  Force 

Property  Number:  189620013 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material:  Secured  Area. 

Facility  817 

Selfridge  Air  National  Guard  Base 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189620014 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 
e.xplosive  material:  Secured  Area. 

Facility  819 

Selfridge  Air  National  Guard  Base 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189620015 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Facility  821 

Selfridge  Air  National  Guard  Base 

Mt.  Clemens  Co:  .Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189620016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  829 

Selfridige  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620017 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  831 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620018 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  834 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620019 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Facility  838 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  Ml  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620020 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  402,  U.S.  Air  Station 
Traverse  City  Go:  Grand  Traverse  MI  49684- 

3586 
Mt.  Clemens  Co:  Macomb  Ml  48045-5295 
Landholding  Agency:  DOT 
Property  Number:  879220001 
Status;  Unutilized 
Reason:  Extensive  deterioration. 

Minnesota 
Bldg.  644 


Minnesota  Air  National  Guard 

Minneapolis  Co:  Hennepin  MN  55111—4137 

Landholding  Agency:  Air  Force 

Property  Number:  189630035 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  684 

Minnesota  Air  National  Guard 
Minneapolis  Co:  Hennepin  MN  55111-4137 
Landholding  Agency:  Air  Force 
Property  Number:  189630036 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

Mississippi 

Natchez  Moorings 

82  L.E.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number:  879340002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Missouri 

Bldg.  42 

JeH^erson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010726 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  45 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010728 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  46 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010729 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  47 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010730 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  61 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  Mo  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010731 

Status:  Unutilized 

Reason:  Secured  Area. 

Tract  2222 

Stockton  Project 

Aldrich  Co:  Polk  MO  65601- 

Landholding  Agency:  COE 

Property  Number:  319510001 

Status:  Excess 

Reason:  Extensive  deteriorationf 

Bam,  Longview  Lake 

Kansas  City  Co:  Jackson  MO  64134- 

Landholding  Agency:  COE 


Properry  Number  319620001 

Status:  Excess 

Reason:  Extensive  deterioration. 

Montana 

Bldg.  280 

Malmstrom  AFB 

Flightline  &  Avenue  G 

Malmstrom  Co:  Cascade  MT  59402- 

Landhoiding  ,A.gericv:  Air  Force 

Property  Number;  189010077 

Status:  Underutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone;  Secured  Area;  Other 

environmental. 
Bldg  440 

.Malm.strom  Air  Force  Base 
Great  Falls  Co;  Cascade  MT  59402-7525 
Landholding  Agency  .\ir  Force 
Property  Number;  189430008 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  444 

Malmstrom  Air  Force  Base 

Great  Falls  Co:  Cascade  MT  59402-7525 

Landholding  Agency;  .Mr  Force 
Property  Number:  189430009 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  464 

Malmstrom  Air  Force  Base 

Great  Falls  Co:  Cascade  MT  59402-7525 

Landholding  Agency:  Air  Force 

Property  Number:  189430010 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  205 

Malmstrom  Air  Force  Base 

Malmstrom  AFB  Co:  Cascade  MT  59405- 

Landhoiding  Agency:  Air  Force 

Property  Number:  189510004 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  210 

Malmstrom  Air  Force  Base 
Malmstrom  AFB  Co:  Cascade  MT  59405- 
Landholding  Agency:  Air  Force 
Property  Number:  189510005 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  529 

Malmstrom  Air  Force  Base 
Malmstrom  AFB  Co:  Cascade  MT  59405- 
Landholding  Agency:  Air  Force 
Property  Number  189510011 
Status:  Underutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  557.  Malmstrom  AFB 
Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency;  Air  Force 
Property  Number:  189540010 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  666.  Malmstrom  AFB 
Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  189540011 
Status:  Underutilized 
Reason:  Secured  Area. 
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Bldg.  1189,  Malmstrom  AFB 
Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  189540013 
Status:  Underutilized 
Reason:  Secured  Area. 

Bldg.  1308,  Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540014 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  1309,  Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540015 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  547 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189620025 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1709 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  189620026 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1897 
Malmstrom  AFB 

Mahnstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  189620027 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1810 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189630037 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

Nebraska 

Offutt  Communications  Annex  #3 

Offutt  Air  Force  Base 

Scribner  Co:  Dodge  NE  68031- 

Landholding  Agency:  Air  Force 

Property  Number:  189210006 

Status:  Unutilized 

Reason:  Other 

Comment:  Former  sewage  lagoon. 

Bldg.  637 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force    • 

Property  Number:  189230021 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number:  189230022 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


Bldg.  31 

Offutt  Air  Force  Base 
Sac  Boulevard 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  311 

Offutt  Air  Force  Base 
Nelson  Drive 

Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  189240008 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  401 

Offutt  Air  Force  Base 
Custer  Drive 

Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  189240009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  416 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  189240010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  417 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  189240011 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  545      ^ 
Offutt  Air  Force  Base 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  189240012 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320058 
Status:  Excess 
Reason:  Other 
Comment:  Generator. 
Bldg.  4,  Hastings  Family  Hsg. 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Propert>'  Number:  189320059 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
Bldg.  500 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320060 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
Bldg.  502 
Hastings  Family  Housing 


Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320061 

Status:  Excess 

Reason:  Other 

Comment:  Contaminatioo. 

Bldg.  504 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

F*roperty  Number:  189320062 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  506 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  66901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320063 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  507 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320064 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  509 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320065 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  511 

Hastings  Family  Housing 

Hastings  Radar  Bomb'Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320066 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  512 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320067 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  515 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320068 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  517 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 
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Landholding  Agency:  Air  Force 

Property  Number  189320069 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg   519 

Plastmi^s  Famiiv  Housing 

Fidstings  Radar  Bomb  Scoring  Site 

.Hastings  Co  Adams  NE  68901- 

Landholding  Agencv  Air  Force 

Property  Number-  1893  20070 

Status:  Excess 

Reason  Other 

Cximment  Contamination. 

Bldg  521 

Hastmgs  Fam.ilv  Housing 

Ffasfmgs  Radar  Bomb  Scoring  Site 

Hastings  Co  Adams  NE  68901- 

L^ndholding  Agencv:  Air  Force 

Property  Number  189320071 

Status  Excess 

Reason   Other 

Comment:  Contamiaauoa. 

Bldg.  523 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co  Adams  NE  68901- 

Landholding  .\gency:  Air  Force 

Profiertv  Number  189320072 

Status:  Excess 

Reason:  Other 

Conument  Contamination. 

Blag  525 

iiastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co   .\dams  NE  68901- 

Landhoiding  .Agency  Air  Force 

Property  Number:  189320073 

Status   Elxcess 

Reason   Other 

Cxjrament  Contamination. 

Bldg   526 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scon.ig  Site 

Flastings  Co:  .Adams  NE  68901- 

[.andholding  .Agency:  Air  Force 

Property  .Number:  189320074 

Status,  Excess 

Rea.son  Other 

C^im.raent  Contamination. 

Bldg   529 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Ldndholdmg  .Agency:  Air  Force 

Property  Number  189320075 

Status:  Excess 

Reason  Other 

Comment:  Contamination. 

Bldg,  531 

Hastings  Family  Housing 

Hastmgs  Radar  Bomb  Scoring  Site 

Hastings  Co   Adams  .N'E  68901- 

Landholding  .Agency  .Air  Force 

Property  Number:  189320076 

Status:  Excess 

Reason  Other 

Comment:  Contamination. 

Bldg  5,13 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co  .Adams  NE  68901- 

Landhoidmg  .Agency  .Air  Force 

Property  Number  189320077 


Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  534 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320078 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  536 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320079 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  538 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landhoiding  Agency:  Air  Force 

Property  Number  189320080 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  541 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320081 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  542 

Hastings  Family  Housing  ^ 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320082 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  544 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320083 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  546 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320084 

Status:  Excess  ,. 

Reason:  Other 

Comment:  Contamination. 

Bldg.  549 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number.  189320085 

Status:  Excess 

Reason:  Other 


Comment:  Contamination. 

Bldg.  550 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co  .Adams  NE  68901- 

Landhoidmg  .Agency  Air  Force 

Property  Number;  189320086 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  552 

Hastmgs  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  .Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320087 

Status:  Excess 

Reason:  Other 

Cx)mment  Contamination. 

Bldg.  553 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastmgs  Co:  .Adams  N'E  68901- 

Landhoiding  Agency:  Air  Fort:e 

Property  Number:  189320088 

Status:  Excess 

Reason  Other 

Comment  Contamination. 

Bldg.  555 

Hastings  Family  Housing 

Hastmgs  Radar  Bomb  Scoring  Site 

Hastings  Co:  .Adams  NE  68901- 

Landholding  .Agency  Air  Force 

Property  Number  189320089  ' 

Status:  Excess 

Reason  Other 

Comment:  Contammation. 

Bldg.  557 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co  .Adams  NE  68901- 

Landholdmg  .Agency,  A;r  Force 

Property  Number:  189320090 

Status,  Excess 

Reason,  Other 

Comment  Contamination. 

Bldg-  558 

Hastings  Family  Housing 

Hastmgs  Radar  Bom.b  Scoring  Site 

Hastings  Co:  .Adams  .NE  68901- 

Landhoiding  .Agency:  Air  Force 

Property  Number:  189320091 

Status;  Excess 

Reason:  Other 

Comment  Contamination. 

Bldg   560 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co  Adam.s  NE  68901- 

Landholding  .Agency:  Air  Force 

Property  Number:  189320092 

Status:  Excess 

Reason:  Other 

Conament:  Contamination. 

27  Detached  Garages 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  .Adams  .NE  68901- 

Landholdmg  .Agency:  .A;r  Force 

Property  Number:  189320093 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  17 
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Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320094 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  16 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320095 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  18 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320096  ' 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  6 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320097 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  547 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320098 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  604 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320099 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  686 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number:  189510021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  439 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number:  189510022 

Status:  Unutilized 

Reason:  Secured  Area. 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number:  189320005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  102 


New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
-Landholding  Agency:  Air  Force 
Property  Number:  189320006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  104 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  189320007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  ^ 

Bldg.  116 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  189540016 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

New  Jersey 

Piers  and  Wharf 
Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 
Landholding  Agency:  DOT 
Property  Number:  879240009 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Chapel  Hill  Front  Range  Light  Tower 
Middletown  Co:  Monmouth  NJ  07748- 
Landholding  Agency:  DOT 
Property  Number:  879440002 
Status:  Unutilized 
Reason:  Other 
Comment:  Skeletal  tower. 
Bldg.  103 

U.S.  Coast  Guard  Station  Sandy  Hook 
Middleton  Co:  Monmouth  NJ  07737- 
Landholding  Agency:  DOT 
Property  Number:  879610002 
Status:  Unutilized 
Reason:  Secured  Area. 

New  Mexico 

Bldg.  831 

833  CSG/DEER 

Holloman  AFB  Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189130333 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  21 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240032 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  80 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240033 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  98 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240034 
Status:  Unutilized 


Reason:  Secured  Area. 

Bldg.  324 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240035 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  598 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number.  189240036 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  801 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240037 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  802 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240038 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1095 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240039 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1096 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240040 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  321 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240041 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  75115 
Holloman  Air  Force  Base 
Co:  Otero  NM  883  30- 
Landholding  Agency:  Air  Force 
Property  Number:  189240042 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  874 

Holloman  Air  Force  Base 
Co:  Otero  NM  883 30- 
Landholding  Agency:  Air  Force 
Property  Number  189320041 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  Deterioration. 
Bldg.  1258 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320042 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  Deterioration. 
Bldg.  134 
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Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  189430014 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  640 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Nuraber  189430015 

Status:  Unutilized 

Reason:  Secured  Area. 

Bidg-  703 

Holloman  .Mr  Force  Base 

Cx)  Otero  NM  88330- 

Land holding  Agency:  Air  force 

Prope rty  Number  189430016 

.Status:  Unutilized 

Reason  Within  airport  runway  clear  zone; 

Secured  .\rea. 
Hldg   813 

Holloman  Air  Force  Base 
C.)   Oterri  NM  88330- 
Landholdmg  .\gency:  Air  Force 
Property  Number:  189430017 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  821 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
l^ndholding  Agency:  Air  Force 
Property  Number  189430018 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  829 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  force 
Property  Number:  189430019 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 

Bldg.  867 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  force 
Property  Number:  189430020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  884 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430021 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area. 

Bldg.  886 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430022 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area. 

Bldg.  908 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430023 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg  spq 


Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189510001 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  600 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189510002 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  599 

Holl(|(Qan  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189610007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  600 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Numh«r:  189610008 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  995 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189610009 
Status:  Unutilized 
Reason:  Secured  Area. 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010075 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  272 

Griffis  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189140022 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  888 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189140023 
Status:  Excess 
Reason:  Secured  Area. 
Facility  814.  Griffiss  AFB 
NE  of  Weapwns  Storage  Area 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189230001 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone; 

Seciued  Area. 
Facility  808,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189230002 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 


Facility  807,  Griffiss  ,-\FB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189230003 
Status:  Excess 

Reason:  Withm  airport  runway  clear  zone; 
Secured  .■Krea 

Facility  126 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  189240020 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  127 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  189240021 

Status:  Unutilized  < 

Reason:  Secured  ,\reo 

Facilitv  135 

Griffiss  .'\ir  Force  Base 

Hanger  Road 

Rome  Co  Oneida  NY  13441-4520 

Landholding  Agency:  .^ir  Force 

Property  Number  189240022 

Status:  Unutilized 

Reason:  Secured  Area.  *•■ 

Facility  137 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  l'89240023 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  138 

(kiffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240024 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  173 

Griffiss  Air  Force  Base 

Selfridge  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  189240025 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  261 

Griffiss  Air  Force  Base 

McDill  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240026 

Status;  Unutilized 

Reason:  Secured  Area. 

Facility  308 

Griffiss  Air  Force  Base 

205  Chanute  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number;  189240027 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  1200 

Griffiss  Air  Force  Base 
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Donaldson  Road 

Rome  Co:  Oneida  \Y  13441-4t;o 
Landholding  Agency:  Air  Forte 
Property  Number:  189240028 
Status:  Unutilized 
Reason:  Seoired  Area. 
Bldg.  759,  Hancock  Field 
6001  East  Molloy  Road 
Syracuse  Co:  Onondaga  NY  13211-7099 
Landholding  Agency:  Air  Force 
Property  Number:  189310007 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Facility  841 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189330097 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  852 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co:  Niagara  NY  14304-5000 

Landholding  Agency:  Air  Force 

Property  Number  189420013 

Status:  Unutilized 

Reason:  Secured  Area. 

Warehouse 

Whitney  Lake  Project 

Whitney  Point  Co:  Broome  NY  13862-0706 

Landholding  Agency:  COE 

Property  Number:  319630007 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

2  Buildings 

Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 

Landholding  Agency:  DOT 

Property  Number:  879230005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  605,  USCG  Station 

Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  879240010 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  606,  USCG  Station 

Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  879240011 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  607,  USCG  Station 

Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  879240012 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  606.  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  879240020 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  607,  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  879240021 


Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  deterioration. 
Bldg.  605,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240022 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  deterioration. 
Eatons  Neck  Station 
U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 
Landholding  Agency:  DOT 
Property  Number:  879310003 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  517,  USCG  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879320025 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  138 

U.S.  Coast  Guard  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879410003 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  830 

U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879420004 

Status:  Unutilized 

Reason:  Secured  Area. 

Rochester  Harbor  Light 

Greece  Township  Co:  Monroe  NY 

Landholding  Agency:  DOT 

Property  Number:  879430008 

Status:  Excess 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  8 

Rosebank — Coast  Guard  Housing 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  879530009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7 

Rosebank — Coast  Guard  Housing 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  879530010 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Station  Bldg. 
USCG,  AUXOP  Station 
Sodus  Point  Co:  Wayne  NY  14555- 
Landholding  Agency:  DOT 
Property  Number:  879610001 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  222 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  879620003 
Status:  Unutilized 


Reason:  Secured  Area. 

Bldg.  223 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 

Landholding  Agency:  DOT 

Property  Number  879620004 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  205 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 

Landholding  Agency:  DOT 

Property  Number:  879620005 

Status:  Unutilized 

Reason:  Secured  Area. 

North  Carolina 

Bldg.  4230— Youth  Center 
Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 
Landholding  Agency:  Air  Force 
Property  Number:  189120233 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  607,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2890 
Landholding  Agency:  Air  Force 
Property  Number:  189330041 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  255,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  Air  Force 

Profwrty  Number:  189420019 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  370,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420020 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  904,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420021 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  910,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420022 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  912,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420023 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  914,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420024 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  633,  Pope  Air  Force  Base 
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Fayetteville  Co:  Cumberland  NC  28308- 
Landholding  Agency:  Air  Force 
Property  Number:  189540019 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 
drtterioration 

Croup  diif  Hfiiteras 

Ho.,Hr  ^'.dr.' 

Hi.tto:;  .  o   Dare  NC  27902-0604 

;.ar:  a  nu ;  c! ;  ng  Agency:  DOT 

Propfi!>  Number:  879240018 

Status:  Unutilized 

Reason:  Secured  Area. 

Group  Cape  Hatteras 

Bowling  Alley 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number:  879240019 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  21,  Fuel  Farm 

U.S.  Coast  Guard  Air  Station 

Elizabeth  City  Co:  Pasquotank  NC  2790^ 

50O6 
Landhoiding  Agency:  DOT 
Propertv  Number:  879320010 
Status:  L'nutilized 
Reason.  Floodway;  Secured  Area. 
Hiilg    22    Fue.  Fdnr. 
L,  S  Ctias!  t.udr;!  A^r  Station 
Elizabeth  Citv  Cxj  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320011 
.Status:  Unutilized 
Reason:  Floodway;  Secured  Area. 
Bldg.  25.  Fuel  Farm 
U.S  Coast  Guard  Air  Station 
Elizabeth  Citv  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320012 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area. 
Bldg.  27.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency;  DOT 
Property  Number:  879320013 
Status:  Unutilized 
Reason;  Floodway;  Secured  Area. 
Bldg.  32,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  Citv  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number;  879320014 
Status:  l'nutilized 
Reason;  Floodway;  Secured  Area. 
Bldg.  67,  USCG  Support  Center 
Elizabeth  Citv  Co  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  69,  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
i  andholding  Agency:  DOT 
Property  Number:  879320017 
Status:  Unutilized 
Reason;  Secured  Area. 


Bldg.  71.  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number.  879320018 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  73,  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  54 

Group  Cape  Hatteras 
Buston  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number  879340004 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg.  83 

Group  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number  879340005 
Status:  Unutilized 
Reason:  Secured  Area. 
Water  Tanks 
Group  Cape  Hatteras 
Buxton  Co;  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number  879340006 
Status:  Unutilized 
Reason:  Secured  Area. 
USCG  Gentian  (WLB  290) 
Fort  Macon  State  Park 
Atlantic  Beach  Co:  Carteret  NC  27601- 
Landholding  Agency:  DOT 
Property  Number  879420007 
Status;  Excess 
Reason:  Secured  Area. 
Unit  #71 

Buxton  Annex,  Cape  Kendrick  Circle 
Buxton  Co:  Dare  NC  27920- 
Landholding  Agency:  DOT 
Property  Number  879530011 
Status:  Unutilized 
Reason:  Floodway. 

Unit  #72 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Numb«r  879530012 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #73 

Buxton  Annex,  Caf>e  Kendrick  Circle 

Buxton  Co;  Dare  NC  27920- 

Landholding  Agency:  IXTT 

Property  Numh«r  879530013 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #74 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency;  DOT 

Property  Number  879530014 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #75 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 


Property  Number  879530015 

Status,  L'nutilized 

Reason  Fioodwav 

Lnit  #63 

Buxton  Annex.  Anna  Mav  Court 

Buxton  Co:  Dare  NC  27920- 

Landholdmg  Agency:  DOT 

Property  Number;  8'79530016 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #64 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  87953001 7 

Status:  Unutilized 

Reason;  Flooriv\a\ 

Unit  #76 

Buxton  Annex,  Anna  May  Court 

Buxton  Co;  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number.  879530018 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #68 

Buxton  Annex,  Anna  Mav  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency;  DOT 

Property  Number  879530019 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #69 

Buxton  Annex,  Anna  Mav  Court 

Buxton  Co:  Dare  NC  27920- 

Land  holding  Agency:  DOT 

Property  Number  879530020 

Status:  Unutilized 

Reason;  Fioodwav 

Unit  #70 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding Agency;  DOT 

Property  Number  879530021 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #77 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530022 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #78 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530023 

Status;  Unutilized 

Reason:  Floodway. 

Bldg.  45 

Caost  Guard  Support  Center 

Elizabeth  City  Co;  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630020 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  47 

Coast  Guard  Support  Center 
Elizabeth  City  Co;  Pasquotank  NC  27909- 

5006 
Landholding  Agency   DOT 
Property  Number  879630021 
Status:  Unutilized 
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Reason:  Secured  Area. 

Bldg.  53 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879630022 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  57 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879630023 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  59 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Nimiber  879630024 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  92 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630025 
Status:  Unutilized 
Reason:  Secured  Area. 

North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number:  189010724 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  50 

Fortune  Air  Force  Station 

Extreme  northwesteni  comer  of  North  Dakota 

Fortune  Co:  Divide  fto  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310107 

Status:  Excess 

Reason:  Other 

Comment:  Garbage  incinerator. 

Bldg.  119 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320034 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  191 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320035 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  490 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320036 

Status:  Unutilized  • 

Reason:  Secured  Area. 

Bldg.  509 

Minot  Air  Force  Base 


Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  Air  Force 
Property  Number:  189320037 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  526 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  Air  Force 
Property  Number:  189320038 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  895  ^ 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  Air  Force 
Property  Number:  189320039 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1019 
Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  Air  Force 
Property  Number:  189320040 
Status:  Unutilized 
Reason:  Secured  Area. 

Ohio 

Bldg.  404,  Hydrant  Fuel 

910  Airlift  Group 

Kinds-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189220015 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  405,  Test  Cell 

910  Airlift  Group 

Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Nimiber:  189220016 

Status:  Unutilized 

Reason:  Secured  Area. 

Lab 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  319510002 

Status:  Unutilized 

Reason:  Secured  Area. 

Storage  Facility 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency;  COE 

Property  Number:  319510003 

Status:  Unutilized 

Reason:  Secured  Area. 

Office  Building 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  319510004 

Status:  Unutilized 

Reason:  Secured  Area. 

Puerto  Rico 

Bldg.  10 

Punta  Salinas  Radar  Site 
Toa  Baja  Co:  Toa  Baja  PR  00759- 
Landholding  Agency:  Air  Force 
Property  Number:  189010544 
Status:  Underutilized 
Reason:  Secured  Area. 
NAFA  Warehouse 


U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Laiidholding  Agency:  DOT 

Property  Number;  879310011 

Status:  Unutilized 

Reason;  Secured  Area. 

Storage  Equipment  Bldg. 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency;  DOT 

Property  Number;  879330001 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  115 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number;  879510001 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  117 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency;  DOT 

Property  Number:  879510002 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  118 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency;  DOT 

Property  Number:  879510003 

Status;  Unutilized 

Reason;  Secured  Area. 

Bldg.  119 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number;  879510004 

Status;  Unutilized 

Reason;  Secured  Area. 

Bldg.  120 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  879510005 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  122 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  879510006 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  128 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency;  DOT 

Property  Number;  879510007 

Status;  Unutilized 

Reason;  Secured  Area. 

Bldg.  129 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number;  879510008 

Status;  Unutilized 

Reason:  Secured  Area. 

Rhode  Island 

Station  Point  Judith  Pier 
Narranganset  Co;  Washington  RI  02882- 
Landholding  Agency;  DOT 
Property  Number  879310002 
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Status;  Unutilized 

Keason:  Extensive  deterioration. 

South  Dakota 

Bldg.  88513 

Ellsworth  Air  Force  Base 

Porter  Avenue 

Ellsworth  AFB  Co:  Meade-SD  57706- 

I^ndholding  Agency:  Air  Force 

Property  Number.  189210001 

status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number:  189210002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  200,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189320048 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  201.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189320049 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  203.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189320050 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  204,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189320051 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  205,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189320052 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  206,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189320053 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  00605 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number.  189320054 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  88535 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189340032 

Status:  Unutilized 

Reason:  Secured  Area. 


Bldg.  88470 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Fort:e 

Property  Number  189340033 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Seciii«d  Area. 
Bldg.  88304 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340034 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other;  Secured  Area 
Comment:  Extensive  deterioration. 
Bldg.  9011 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340035 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Othen  Seoired  Area 
Comment:  Extensive  deterioration. 

Bldg.  7506 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189340037 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  6908 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number.  189340038 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other;  Secured  Area 
Comment:  Extensive  deterioration. 
Bldg.  6904 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  For(» 
Property  Number:  189340039 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other;  Secured  Area 
Conmient:  Extensive  deterioration. 
Bldg.  4102 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number.  189340040 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  4101 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340041 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  4100 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340042 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3016 
Ellsworth  Air  Force  Base 


Ellsworth  AFB  Co.  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Nu.naber  189340043 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material:  Other;  Secured  Area 
Comment:  Waste  treatment  bldg. 
Bldg.  1115 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency;  Air  Force 
Property  Number;  189340044 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1210 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340045 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1112 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number;  189340046 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1110 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co;  Meade  SD  57706- 
Landholding  Agency;  Air  Force 
Property  Number  189340047 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  606 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340048 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  6905,  Ellsworth  AFB 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189440010 
Status:  Underutilized 
Reason:  Secured  Area. 

Bldg.  1208 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189520009 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  7245 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189520010 

Status:  Unutilized 

Reason:  Secured  Area;  within  2000  ft.  of 

flammable  or  explosive  material;  within 

airport  runway  clear  zone. 
Bldg.  7502 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Forc» 
Property  Number  189520011 
Status:  Unutilized 
Reason:  Secured  Area;  within  2000  ft  of 

flammable  or  explosive  material. 
Bldg.  1111,  Ellsworth  AFB 
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Ellsworth  AFB  Co:  Pennington  SP  =!'""f)6-  - 

Landholding  Agency:  Air  Force 

Property  Number:  189610005 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1213,  Ellsworth  AFB 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189610006 

Status:  Unutilized 

Reason:  Seciuvd  Area. 

Tennessee 

Bldg.  204 

Cordell  Hull  Lake  and  Dam  Project 

Defeated  Creek  Recreation  Area 

Carthage  Co:  Smith  TN  37030- 

Location;  US  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011499 

Status:  Unutilized 

Reason:  Flood  way. 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area 

Gainesboro  Co:  )ackson  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number:  319011503 

Status:  Underutilized 

Reason:  Floodway. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Obey  River  Park,  State  Hwry  42 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  319140011 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Qay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  319140012 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Willow  Grove  Recreational  Area,  Hwy  No.  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  319140013 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Texas 

Bldg.  40 

Laughlin  Air  Force  Base 

Co:  Val  Verde  TX  78843-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189420014 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  119 

Laughlin  Air  Force  Base 

Co:  Val  Verde  TX  78843-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189420016 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  00153 


Reese  Air  Force  Base 

Lubbock  Co:  Lubbock  TX  79489-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189540017 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  03130 

Reese  Air  Force  Base 

Lubbock  Co:  Lubbock  TX  79489-5000 

Landholding  Agency:  Air  Force 

Property  Number.  189540018 

Status:  Unutilized 

Reason:  Secured  Area. 

Old  Exchange  Bldg. 

U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 

Landholding  Agency:  DOT 

Property  Number:  879310012 

Status:  Unutilized 

Reason:  Sectired  Area. 

WPB  Building 

Station  Port  Isabel 

Coast  Guard  Station 

South  Padre  Island  Co:  Cameron  TX  78597- 

6497 
Landholding  Agency:  DOT 
Property  Niunber:  879530002 
Status:  Unutilized 
Reason:  Floodway. 
Aton  Shops  Building 
USCG  StaUon  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530003 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
WPB  Storage  Shed 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530004 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Flammable  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530005 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Battery  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number  879530006 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Boat  House 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530007 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Small  Boat  Pier 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530008 


Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Utah 

Bldg.  789 

Hill  Air  Force  Base 
(See  County)  Co:  Davis  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Number:  189040859 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area. 

Vermont 

Comfort  Station 
North  Springfield  Lake 
Springfield  Co:  Windsor  VT  05156- 
Landholding  Agency:  COE 
Property  Number  319630008 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Depot  Street 

DoMrntown  at  the  Waterfront 
Burlington  Co:  Chittenden  VT  05401-5226 
Landholding  Agency:  DOT 
Property  Number  879220003 
Status:  Excess 
Reason:  Floodway. 

Virginia 

Bldg.  052  &  Tennis  Court 

USCG  Reserve  Training  Center 

Yorktown  Co:  York  VA  23690- 

Landholding  Agency:  DOT 

Property  Number  879230004 

Status:  Excess 

Reason:  Secured  Area. 

Damage  Control  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number  879240013 

Status:  Unutilized 

Reason:  Secured  Area. 

Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Agency:  IX5T 

Property  Number  879240014 

Status:  Unutilized 

Reason:  Secured  Area. 

Storage  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number  879240015 

Status:  Unutilized 

Reason:  Secured  Area. 

Little  Creek  Station 

Navamphib  Base,  West  Annex,  U.S.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number  879310004 
Status:  Unutilized 
Reason:  Secured  Area. 

Washington 

Bldg.  640 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010139 

Status:  Unutilized 

Reason:  Secured  Area. 
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Bldg.  641 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Ldndholding  Agency:  Air  Force 

Pr-opertv  Number  189010140 

Status  L'niitiiized 

Reason   Secured  ,\rea. 

Bldg  64  2 

Fairthiid  AFB 

Fai«;hild  Co  Spoicane  WA  99011- 

Undhoiding  Agency:  Air  Force 

ProperTv  Number  189010141 

Status   I'nutihzed 

Reason  Se<  ured  Area. 

Bldg  643 

Fairchild  AFB 

Fairchild  Co:  Spoltane  WA  99011- 

Landholding  Agency  .Air  Force 

Property  Number  189010142 

Status:  L'nutihzH.:': 

Reason:  Secured  .Xrea.  ' 

Bldg  645 

Fairchild  AFB 

Fairchild  Co  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010143 

Status  L.'nut'.lized 

Reason:  Secured  Area. 

Bldg.  646 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  .Agency:  Air  Force 

Property  Number  189010144 

Status.  Unutilized 

Reason  Secured  .^rea. 

Bldg.  647 

Fairchild  AFB 

Fairchild  Co  Spokane  WA  99011- 

Landholding  .\gency:  Air  Force 

Property  Number  189010145 

Status.  Unutilized 

Reason  .Secured  Area. 

Bldg.  1415 

Fairchild  .AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  .Agency:  .Mr  Force 

Property  Number:  189010146 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg   1429 
Fairchild  AFB 

Fairchild  Cx>  Spokane  WA  99011- 
Landholding  .^gency:  Air  Force 
Property  Number  189010147 
Status   Unutilized 
Reasson  Within  2000  ft.  of  flammable  or 

explosive  material:  .Secured  Area. 
Bldg.  1464 
Fairchild  .\FB 

Fairchild  Co  Spokane  WA  99011- 
[..andholding  .Agency:  Air  Force 
Property  Number:  189010148 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1465 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  .Agency:  Air  Force 
Property  .Number:  189010149 
Status.  Unutilized 
Reason  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 


Bldg.  1466 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010150 

Status:  Unutilized 

Reason:  Within  2000  fl.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  3503 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010151 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3504 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010152 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3505 
Fairchild  AFB 

Fairchild  Co:  Spokane  W A  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010153 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3506 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010154 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3507 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010155 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3510 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010156 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3514 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010157 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3518 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Numlwr:  189010158 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3521 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010159 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  100,  Geiger  Heights 
Grove  and  Hallet  Streets 
Fairchild  AFB  Co:  Spokane  WA  99204- 


Landholding  .Agency:  Air  Force 
Property  Number:  189210004 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg,  261 

Fairchild  .Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  .Agency:  .Mr  Force 
Property  Number:  189310053 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg,  284 

Fairchild  .Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency  Air  Force 
Property  Number:  r89310054 
Status:  Unutilized 
Reason:  Secured  .Area. 
Facility  923 

Fairchild  .Air  Force  Base 
Fairchild  AFB  Co  Spokane  WA  99011- 
Landholding  .Agency  .Air  Force 
Property  Number:  189310055 
Status:  Unutilized 
Reason:  Secured  .Area. 
Bldg.  1330 

Fairchild  Air  Force  Base 
Fairchild  .AFB  Co  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189310056 
Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material. 

Bldg.  1336 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  9901 1- 
Landholding  Agency:  Air  Force 
Property  Number:  189310057 
Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  fl.  of 
flammable  or  explosive  material. 

Bldg  2000 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency  Air  Force 
Property  Number;  189310058 
Status:  Unutilized 

Reason:  Secured  Area:  Within  2000  ft  of 
flammable  or  explosive  .material. 

Bldg,  2143 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  .Agency:  Air  Force 

Property  Number  189310059 

Status   Unutilized 

Reason  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2385 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310060 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3509 

Fairchild  .Air  Force  Base 
Fairchild  AFB  Co  Spokane  WA  99011- 
Landholding  .Agency:  .Air  Force 
Property  Number:  189310061 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1405 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co;  Spokane  WA  99011- 


Landholding  Agency:  Air  Force 

Property  Number  189310062 

Status:  Underutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material. 

Bldg.  1468 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189310063 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft  of 
flammable  or  explosive  material. 

Bldg.  1469 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Numl>er  189310064 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material. 

Bldg.  2450 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189310065 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of  • 
flammable  or  explosive  material. 

Bldg.  1,  Waste  Annex 

West  of  Craig  Road 

Co:  Spokane  WA  99022- 

Landholding  Agency:  Air  Force 

Property  Number:  189320043 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1220 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spgkane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189330091 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  1224 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189330092 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  2004 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189330093 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  2018 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189330094 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area! 
Bldg.  2150 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189330095 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
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Bldg.  2164 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Profwrty  Number:  189330096 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Wisconsin 

Bldg.  204,  440  Airlift  Wing 
Gen.  Mitchell  lAP 

Milwaukee  Co:  Milwaukee  WI  53207-6299 
Landholding  Agency:  Air  Force 
Property  Number:  189320032 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  306,  440  Airlift  Wing 
Gen.  Mitchell  lAP 

Milwaukee  Co:  Milwaukee  WI  53207-6299 
Landholding  Agency:  Air  Force 
Property  Number:  189320033 
Status:  Unutilized 
Reason:  Secured  Area. 
Rawley  Point  Light 
Two  Rivers  Co:  Manitowoc  WI 
Landholding  Agency:  DOT 
Property  Number:  879540004 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Wyoming 

Bldg.  31 

F.  E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number:  189010198 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  34 

F.  E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number:  189010199. 

Status:  Underutilized  { 

Reason:  Secured  Area. 

Bldg.  37 

F.  E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number:  189010200 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  284 

F.  E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Numh«r:  189010201 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  385 

F.  E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number:  189010202 

Status:  Unutilized 

Reason:  Secured  fitea. 

Bldg.  2780 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189240005 

Status:  Unutilized 

Reason:  Secured  Area. 


Bldg.  2781 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189240006 

Status:  Unutilized 

Reaipn:  Secured  Area. 

Bldg.  386 

F.  E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  831 

F.  E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189620022 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  832 

F.  E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620023 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  833 

F.  E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620024 

Status:  Unutilized 

Reason:  Secured  Area. 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010430 
Status:  Unutilized 
Reason:  Other  Isolated  area;  Not  accessible 

byroad 
Comment:  Isolated  and  remote  area;  Arctic 

environment. 

Lake  Louise  Recreation 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010431 
Status:  Unutilized 
Reason:  Other  Isolated  area;  Not  accessible 

byroad 
Comment:  Isolated  and  remote  area;  Arctic 

coast. 

Nikolski  Radio  Relay  Site 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other  Isolated  area;  Not  accessible 

by  road 
Comment:  Isolated  and  remote  area;  Arctic 

coast. 

Russian  Creek  Aggregate  Site 
USOG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
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Landholding  Agency:  DOT 

Property  Number:  879440025 

Status:  Excess 

Reason:  Floodway. 

Sargent  Creek  Aggregate  Site 

U8GC Support  Center  Kodiak 

Kodlak  Co  Kudiak  AK  99619-  ^ 

Landholding  Agency:  DOT 

Property  Niimber  879440026 

Status:  Excess 

Reason  Floodway. 

Florida 

MacDiii  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608- 
Landholding  Agency:  Air  Force 

Property  Number:  189030003 
Status:  Excess 
Reason:  Floodway. 

L.and — approx.  220  acres 

C^pe  San  Bias 

Port  St  ioeCo:GulfFL 

Landholding  Agency:  DOT 

Property  Number:  879440018 

Status:  Underutilized 

Reason:  Secured  Area;  Floodway. 

Kmtucky 

Tract  4626 

Berkley.  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek,  Launching  Area 

Cadiz  Co:  Trigg  KY  42211- 

Location:  14  miles  from  US  Highway  68 

landholding  Agency:  COE 

Property  Number:  319010030 

Status:  Underutilized 

Reason:  Floodway. 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

;  S  HWY  2-  to  Blue  John  Road 

Bumside  Co.  Pulaski  KY  42519-     • 

Landholding  Agency:  COE 

Property  Number:  319010038 

Status:  Underutilized 

Reason.  Floodway. 

Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 

KY  HWY  80  to  Route  769 

Bumside  Co:  Pulaski  KY  42519- 

Landholding  Agency:  COE 

Property  Number:  319010039 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1358 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Recreation  Area 

Eddyville  Co:  Lyon  Ky  42038- 

Location:  US  Highway  62  to  state  highway  93 

Landholding  Agency:  COE 

Property  Number:  319010043 

Status:  Excess 

Reason:  Floodway. 

Red  River  Lake  Project 

Stanton  Co:  Powell  KY  40380- 

Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR613 
Landholding  Agency:  COE 
Property  Number  319011684 
Status:  Unutilized 
Reason:  Floodway. 
Barren  River  Lock  &  Dam  No.  1 
Richardsville  Co:  Warren  KY  42270- 


Landholding  Agency:  COE 

Property  Numb«r:  319120008 

Status:  Unutilized 

Reason:  Floodway. 

Green  River  Lock  &  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy.  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120009 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  k  Dam  No.  4 
Woodbury  Co:  Butler  KY  42288- 
Location:  Off  State  Hwy  403,  which  is  off 

State  Hviry  231 
Landholding  Agency:  COE 
Property  Number:  319120014 
Status:  Underutilized 
Reason:  Floodway. 
Green  River  Lock  &  Dam  No.  5 
Readville  Co:  Butler  Ky  42275- 
Location:  Off  State  Highway  185 
Landholding  Agency:  COE 
Property  Number  319120015 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  6 
Brownsville  Co:  Edmonson  KY  42210- 
Location:  Off  State  Highway  259 
Landholding  Agency:  COE 
Property  Number:  319120016 
Status:  Underutilized 
Reason:  Floodway. 

Vacant  land  west  of  locksite 
Greenup  Locks  and  Dam 
5121  New  Dam  Road   , 
Rural  Co:  Greenup  KY  41144- 
Landholding  Agency:  COE 
Property  Number:  319120017 
Status:  Unutilized 
Reason:  Floodway. 
Tract  6404,  Cave  Run  Lake 
U.S.  Hwy  460 
Index  Co:  Morgan  KY 
Landholding  Agency:  COE 
Property  Number:  319240005 
Status:  Underutilized 
Reason:  Floodway. 
Tract  6803,  Cave  Run  Lake 
State  Road  1161 
Pomp  Co:  Morgan  KY 
Landholding  Agency:  COE 
Property  Number:  319240006 
Status:  Underutilized 
Reason:  Floodway. 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  189010263 

Status:  Unutilized 

Reason:  Secured  Area. 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2,  Box  100 

Friendsville  Co:  Garrett  MD 

Landholding  Agency:  COE 

Property  Number:  319240007 

Status:  Underutilized 

Reason:  Floodway. 

Michigan 

Middle  Marker  Facility 


Yipsilanti  Co:  Washtenaw  Ml  4819B- 
Location:  549  ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number:  879120006 
Status:  Unutilized 
Reason:  Within  airport  runway  c  lear  zone. 

Minnesota 

Parcel  G 

Pine  River 

Cross  Lake  Co  Crow  Wing  M.N  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371 
Landholding  .Agency:  COE 
Property  Number:  319011037 
Status:  Excess 
Reason:  Other 
Comment:  Highway  right  of  way 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co  Grenada  MS  38901-0903 

Landholding  .Agency:  COE 

Property  .Number:  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

Missouri 

Ditch  19,  Item  2.  Tract  No.  230 
St.  Francis  Basis  Project 
2V2  miles  west  of  Maiden 
Co:  Dunkhn  .MO 
Landholding  Agency:  COE 
Property  Number:  319130001 
Status:  Unutilized 
Reason:  Floodway 

Confluence  Levee  (32B] 
Missouri  &  Osage  Rivers 
Co:  Cole  &  Osage  MO 
Landholding  .Agency:  COE 
Property  Number:  319430001 
Status:  Unutilized 
Reason:  Floodway. 

New  Mexico 

Facility  75100 
HoUoman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240043 
Status:  Unutilized 
Reason:  Secured  Area. 

North  Dakota 

Tracts  1  ft  2 
Garrison  Dam 
Lake  Sakakawea 

Williston  Co:  Williams  ND  58801- 
Landholding  Agency:  COE 
Property  Number:  319410015 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Floodway. 

Ohio 

Mosquito  Creek  Lake 
Everett  Hull  Road  Boat  Launch 
Cortland  Co:  Trumbull  OH  44410-9321 
Landholding  Agency:  COE 
Property  Number:  319440007 
Status:  Underutilized 
Reason:  Floodway. 
Mosquito  Creek  Lake 
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Housel — Craft  Rd.,  Boat  Launch 
Cortland  Co:  Trumbull  OH  44410-9321 
Landholding  Agency:  COE 
Property  Number:  319440008 
Status:  Underutilized 
Reason:  Floodway. 

Pennsylvania 

Lock  and  Dam  «7 

Monogahela  River 

Greensboro  Co:  Greene  PA 

Location;  Left  hand  side  of  entrance  roadway 

to  project. 
Landholding  Agency:  COE 
Property  Number  319011564 
Status:  Unutilized 
Reason:  Floodway. 

South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City,  SD 

1  >/^  miles  south  of  Highway  44 

Co:  Shannon  SD 

Landholding  Agency:  Air  Force 

Property  Number:  189210003 

Status:  Unutilized 

Reason:  Secxired  Area. 

Tennessee 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Tracts  800,  802-806,  835-837,  900- 

902,  1000-1003,  1025 
Landholding  Agency:  COE 
Property  Number:  219040413 
Status:  Underutilized 
Reason:  Floodway. 

Cheatham  Lock  and  Dam 

Highway  12 

Ashland  City  Co:  Cheatham  TN  3701 5- 

Location:  Tracts  E-513,  E-512-1  and  E-512- 

2 
Landholding  Agency:  COE 
Property  Number:  219040415 
Status:  Underutilized 
Reason:  Floodway. 
Tract  6737 

Blue  Creek  Recreation  Area 
Barkley  Lake,  Kentucky  and  Tennessee 
Dover  Co:  Stewart  TN  37058- 
Location:  U.S.  Highway  79/TN  Highwray  761 
Landholding  Agency:  COE 
Property  Number:  319011478 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  3102,  3105.  and  3106 
Brimstone  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  Big  Bottom  Road 
Landholding  Agency:  COE 
Property  Number:  319011479 
Status:  Excess 
Reason:  Floodway. 
Tract  3507 
Proctor  Site 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay  TN  38551- 
Location:  TN  Highway  52 
Landholding  Agency:  COE 
Property  Number:  319011480 
Status:  Unutilized 
Reason:  Floodway. 
Tract  3721 


Obey 

Cordell  Hull  Lake  and  Dam  Project 

Celina  Co:  Clay  TN  38551- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  319011481 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  608,  609, 611  and  612 

Sullivan  Bend  Launching  Area 

Cordell  Hull  Lake  and  Dan  Project 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011482 

Status:  Underutilized 

Reason:  Floodway. 

Tract  920 

Indian  Creek  Camping  Area 

Cordell  Hull  Lake  and  Dam  Project 

Granville  Co:  Smith  TN  38564- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  319011483 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  1710, 1716  and  1703 

Flynns  Lick  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Whites  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011484 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Niunber:  319011485 

Status:  Underutilized 

Reason:  Floodway. 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011486 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  319011487 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2200  and  2201 

Gainesboro  Airport 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  319011488 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone; 

Floodway. 
Tracts  710C  and  712C 
Sullivan  Island 


Cordell  Hull  Lake  and  Dam  Project 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number  319011489 

Status:  Unutilized 

Reason:  Floodway^ 

Tract  2403,  Hensley  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011490 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2117C,  2118  and  2120 

Cordell  Hull  Lake  and  Dam  Project 

Trace  Creek 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Brooks  Ferry  Road 

Landholding  Agency:  COE 

Property  Number:  319011491 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  424,  425  and  426 

Cordell  Hull  Lake  and  Dam  Project 

Stone  Bridge 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011492 

Status:  Unutilized 

Reason:  Floodway. 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embayment 

Nashville  Co:  Davidson  TN  37214- 

Location:  Interstate  40  to  S.  Mount  Juliet 
Road. 

Landholding  Agency:  COE 

Property  Number:  319011493 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1811 

West  Fork  Launching  Area 

Smyrna  Co:  Rutherford  TN  37167- 

Location:  Florence  Road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number  319011494 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency:  COE 
Property  Number:  319011495 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 
Pools  Knob  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Jones  Mill  Road 
Landholding  Agency:  COE 
Property  Number:  319011496 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  245,  257.  and  256 
J.  Perry  Priest  Dam  and  Reservoir 
Cook  Recreation  Area 
Nashville  Co:  Davidson  TN  37214- 
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Location:  2.2  miles  south  of  Interstate  40  near 

Saunders  Ferry  Pike. 
Landholding  Agency:  COE 
Property  Number  319011497 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  107. 109  and  110 
Cordell  Hull  Lake  and  Dam  Project 
Two  Prong 

Carthage  Co:  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number:  319011498 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  2919  and  2929 
Cordell  Hull  Lake  and  Dam  Project 
Sugar  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  Sugar  Creek  Road 
Landholding  Agency:  COE 
Propwrty  Number:  319011500 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  1218  and  1204 
Cordell  Hull  Lake  and  Dam  Project 
Granville — ."Klvin  Yourk  Road 
Granville  Co:  jackson  TN  38564- 
Lantiholdini?  Agenrv:  COE 
Proper^.-v  \iirr.:>"    il9O11501 
Status    '.r.::\. ::/>■'' 
Reason    KukkIw  r, 

C.ird'-:]  Piu,.  i.«iKH  ,md  Dam  Project 
Claihreaths  Blanch 
Gainesboro  Go   farkson  TN  38562- 
l,iXdt;on  TNnianway53 
LanclhoUiiriii  .-Xgency:  COE 
Propertv  N  .nDer:  319011502 
Status   rni.,:,,  ;/>'■: 
Reasor.    F.noiiw.i; 

Tract  104  et  al 

Cordell  Hull  Lake  and  Dam  Project 

Horshoe  Bend  Launching  Area 

Ciarrhage  Co:  Smith  TN  37030- 

Location:  Highway  70  N 

landholding  Agency:  COE 

Property  Number:  319011504 

Status:  Underutilized 

Reason:  Floodway. 

TratN  =)  10.  511.  513  and  514 

].  Percy  Priest  Dam  and  Reservoir  Project 

Lebanon  Co:  Wilson  TN  37087- 

Location:  Vivrett  Creek  Launching  Area, 

Alvin  Sperry  Road 
Landholding  Agency:  COE 
Property  Number  319120007 
Status:  Underutilized 
Reason:  Floodway. 

Tract  A-142,  Old  Hickory  Beach 

Old  Hickory  Blvd. 

Old  Hickory  Co;  Davidson  TN  37138- 


Landholding  Agency:  COE 
Property  Number  319130008 
Status:  Underutilized 
Reason:  Floodway. 

Texas         . .  "  ' 

Tracts  104. 105-1, 105-2  &  118 
Joe  Pool  Lake 
Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number  319010397 
Status:  Underutilized 
Reason:  Floodway. 
Part  of  Tract  201-3 
Joe  Pool  Lake 
Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number  319010398 
Status:  Underutilized 
Reason:  Floodway. 

Part  of  Tract  323 

Joe  Pool  Lake 

Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Number  319010399 

Status:  Underutilized 

Reason:  Floodway. 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number  319010401 

Status:  Unutilized 

Reason:  Floodway. 

Tract  706 

Granger  Lake 

Route  1.  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Nimiber  319010402 

Status:  Unutilized 

Reason:  Floodway. 

Virginia 

Parcel  1  (Byrd  Field) 

Richmond  L\P 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number:  189010435 

Status:  Unutilized 

Reason:  Floodway. 

Parcel  3  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number  189010436 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Parcel  2  (Byrd  Field) 


Richmond  L\P 

5680  Beulah  Road 

Richmond  Cxi:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number:  1 8  90 1 04  3  7 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material:  Secured  Area. 
ANG  Site 
Camp  Pendleton 
Virginia  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Number  189010589 
Status:  Unutilized 
Reason:  Secure  Area 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Faiichild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

ftoperty  Number:  189010137 

Status:  Unutilized 

Reason:  Secure  Arpa 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Location:  NW  corner  of  base 

Landholding  Agency:  Air  Force 

Property  Number:  189010138 

Status:  Unutilized 

Reason    Sec  ure  Area 

Wes;  \  irginia 

Ohio  River 

Pike  Island  Locks  and  Dam 

Buffalo  Creek 

Wellsburg  Co   Brooke  WV 

Landholding  Agenr\   DOK 

Property  Number:  319011529 

Status:  Unutilized 

Reason:  Floodway. 

Morgantown  Lock  and  Dam 

Box  :?  RD  »2 

Morgantown  Co:  Monongalia  WV  26505- 

Landhoiding  Agency:  COE 

Property  .Number;  319011530 

Status:  Unutilized 

Reason:  Floodway. 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha  WV  25126- 

Location:  20  miles  east  of  Charleston,  W. 

Virginia. 
'Landholding  Agency:  COE 
Property  Number  319011690 
Status:  Unutilized 
Reason;  Other 
Comment:  .03  acre;  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 

(FR  Dof    cifv-21 20-  FHed  8-22-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  357 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series,  No  2-86] 

Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes  and  Bills 

AGENCY:  Bureau  of  the  Public  Debt. 

Fiscal  Service.  Treasury. 
action:  Final  rule. 

summary:  The  Department  of  the     . 
Treasury  is  publishing  a  final  rule  that. 
on  and  after  the  effective  date,  will 
govern  Treasury  bonds,  notes,  and  bills 
(Treasury  securities)  in  book-entry  form 
held  in  the  commercial  book-entiy 
system  The  rule  incorporates  recent 
and  significant  changes  in  commercial 
law  addressing  the  holdings  of 
securities  in  book-entry  form  through 
fineuicial  intermediaries.  The  rule 
replaces  existing  Treasury  regulations 
that  contain  outdated  legal  concepts. 
EFFECTIVE  DATE:  January  1,  1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  1,  1997, 
FOfl  FURTHER  INFORMATION  CONTACT: 
Wjlte.'  T  Eccard,  Chief  Counsel  (202) 
219-3320.  or  Cynthia  E.  Reese,  Deputy 
Chief  Counsel.  (202)  219-3320.  Copies 
of  the  final  rule  are  being  made 
available  for  downloading  from  the 
Bureau  of  the  PubUc  Debt  home  page  at 
the  following  address: 
http  r^Xwww .  ustreas .  gov/treasury  / 
bureaus/  pubdebt/pubdebt.html. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  4,  1996.  the  Department 
published  a  proposed  rule  that  would 
govern  seciuities  held  in  the 
commercial  book-entry  system,  now 
referred  to  as  the  Treasury/Reserve 
.Automated  Debt  Entry  System 
( 'TRADES').  61  FR  8420.  Eleven 
written  comment  letters  were  received 
in  response  to  that  proposed  rule.  All 
but  one  of  the  comment  letters  were 
very  supportive  of  the  proposed  rule. 
Most  commenters  recommended 
adoption  of  the  proposed  rule  with 
various  suggested  clarifications.  The 
Department  found  the  comments 
extremely  useful  in  making  the 
revisions  described  herein.  Although 
some  minor  comments  are  not 
addressed,  all  comments  have  been 
considered  in  the  formulation  of  this 
final  rule. 

As  indicated  in  the  March  4  release. 
Treasury  will  include  commentary  on 


TRADES  in  the  Code  of  Federal 
Regulations.  This  commentary  can  be 
found  in  Appendix  B. 

Conunents  from  several  persons 
overlapped  and  those  conunents 
addressed  three  general  areas: 

(1)  The  scope  of  federal  preemption 
and  related  issues  involving  state 
variations  on  Revised  Article  8  of  the 
UCC  as  well  as  Treasury  procedures  and 
notice  regarding  acceptance  of  state 
enactments  of  Revised  Article  8, 

(2)  Coordination  as  to  timeframes  and 
notices  to  facilitate  revision  and 
issuance  of  parallel  rules  for  book-entry 
securities  of  Government  Sponsored 
Enterprises  (GSEs)  to  conform  to  the 
final  TRADES  rule;  and 

(3)  The  need  for  further  explanation 
and  clarification,  especially  the 
inclusion  of  hypotheticals,  to  illustrate 
how  TRADES  will  apply  to  a  variety  of 
transaction  scenarios  of  varying 
complexity,  including  the  application  of 
the  federal  law  to  transactions  involving 
clearing  banks. 

n.  General  Comment  Discussion 

In  the  March  4  proposal.  Treasury  set 
forth  its  conclusion  that,  because  of  the 
size  and  importance  of  the  Treasury 
market,  uniformity  of  treatment  of 
holders  of  interests  in  Treasury 
securities  was  essential.  In  addition. 
Treasury  set  forth  in  some  detail  the 
reasons  it  had  concluded  that  Revised 
Article  8  was  an  appropriate  vehicle  to 
use  to  obtain  that  uniformity.  As  of 
March  4, 13  states  had  adopted  Revised 
Article  8.  As  of  the  date  of  this  release 
28  states  '  have  adopted  Revised  Article 
8  and  it  has  been  introduced  in  4 
additional  states  and  the  District  of 
Columbia.^  This  remarkable  progress 
reflects  strong  support  for  the  legal 
concepts  set  forth  in  Revised  Article  8 
and  supports  Treasury's  decision  to  base 
TRADES  on  Revised  Article  8,  which  is 
incorporated  by  reference  in  this  final 
rule. 

In  the  March  4  release.  Treasury 
proposed  achieving  imiformity  for 
Treasiuy  securities  in  two  ways.  First, 
Section  357.10(a)  established  a  rule  of 
Federal  preemption  in  describing  the 
rights  and  obUgations  of  Treasury  and 
the  Federal  Reserve  Banks.  Second, 
TRADES  established  a  choice  of  law 
rule  that  mandated  use  of  Revised 
Article  8  in  the  event  the  state 
determined  by  the  application  of  the 


1  Alabama,  Alaska.  Arizona,  Arkansas,  Colorado. 
Idaho.  Iowa,  Illinois.  Indiana,  Kansas.  Kentucky. 
Louisiana.  Maryland.  Massachusetts,  Minnesota. 
Mississippi.  Nebraska.  New  Mexico,  Oklahoma, 
Oregon.  Pennsylvania.  Texas,  Utah,  Vennont, 
Virginia,  Washington,  West  Virginia,  Wyoming. 

2  California,  District  of  Columbia,  Hawaii,  New 
York.  Ohio. 


choice  of  law  rule  had  not  adopted 
Revised  Article  8. 

Commenters  generally  supported 
Treasury's  conclusion  that  uniformity 
was  important  for  the  market  and 
investors  in  Treasury  securities.  In 
addition  commenters  were  supportive  of 
the  use  of  Revised  Article  8  to  achieve 
this  uniformity.  Three  different 
questions,  however,  were  raised  about 
the  maimer  in  which  Treasury  achieved 
uniformity  and  used  Revised  Article  8. 

A.  Federal  Preemption 

First,  5  commenters  questioned 
whether  §§  357.10(c)  and  357.11(d)  were 

intended  to  be  a  complete  or  Umited 
preemption  of  a  state's  law  if  the  state 
had  not  adopted  Revised  Article  8.  As 
set  forth  in  the  March  4  release,  the 
preemption  in  TKADES  is  limited.  See 
the  commentan'  in  .Appendix  B.  In 
order  to  clarify  this  issue,  Treasury  has 
adopted  language  in  both  §§  357.10(c) 
and  357.11(d)  suggested  by  a  commenter 
to  make  the  limited  nature  of  the 
preemption  clearer.  This  language 
provides  that,  if  a  state  has  not  adopted 
Revised  Article  8,  that  state's  laws  shall 
be  viewed  as  though  that  state  had 
adopted  Revised  Article  8. 

Second.  4  commenters  noted  that 
while  in  the  discussion  section  of  the 
.March  4  release  Treasury  stated  that 
minor  variations  made  by  a  state  in 
adopting  Revised  .Article  8  would  not 
affect  Treasury's  conclusion  that  a  state 
had  adopted  Revised  Article  8.  the 
language  of  the  proposed  rule  had  no 
similar  qualification.  Further, 
commenters  noted  that  while  the 
standard  in  the  commentary  seemed 
appropriate,  determination  of  what 
constituted  minor  variations  could  be 
difficult.  In  response  to  these  comments, 
and  in  an  attempt  to  provide  certainty. 
Treasury  is  taking  the  following  actions. 
Treasury  has  reviewed  the  form  of 
Revised  Article  8  adopted  by  the  28 
states  -^  that  have  adopted  Revised 
Article  8  as  of  the  date  of  this  release 
and  has  concluded  that  the  changes 
made  by  these  states  indeed  are  minor. 
Therefore.  Treasury  has  concluded  that 
they  all  are  substantially  similar  to 
Revised  Article  8.  Accordingly,  if  either 
§  357.10(b)  or  357.11(a)  directs  a  person 
to  one  of  these  28  states,  the  provisions 
of  §§  357.10(c)  and  357.11(d)  are  not 
applicable.  In  addition,  as  additional 
states  adopt  Revised  Article  8,  Treasury 
will,  after  review  of  the  statute,  publish 
in  the  Federal  Register  a  notice  setting 
forth  its  conclusion  as  to  whether 
§§  357.10(c)  and  357, 11(d)  remain 
applicable  to  those  states. 


'  See  Note  1  suprrj. 
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Third,  a  commenter  raised  a  question 
of  what  Treasury  would  do  in  the  event 
a  state  adopted  Revised  Article  8  and 
then  subsequently  amended  Revised 
Article  8  in  a  fashion  that  resulted  in  an 
unsatisfactory  lack  of  uniformity. 
Treasury  believes  such  an  event  is 
unlikely.  In  addition,  once  Treasury  has 
announced  its  determination  that  a  state 
has  adopted  Revised  Article  8,  the 
market  is  entitled  to  rely  on  that 
decision.*  Nonetheless,  if  such  an 
unlikely  event  were  to  occur.  Treasury 
has  the  authority  to  take  the  action  that 
would  result  in  §§  357.10(c)  and 
357.11(d)  (or  their  equivalent)  being 
reapplied.  Any  such  action  would  be 
published  in  the  Federal  Register. 

B.  Action  With  Respect  to  GSEs 

Several  commenters  noted  that  market 
participants  and  practitioners  were 
concerned  about  coordination  among 
Treasury  and  other  GSEs  that  issue 
book-entry  securities.  The  assumption  is 
that  the  substance  of  any  such 
regulations  vdll  be  substantially 
identical  to  the  Treasury  proposed  rule. 
Treasiuy  is  working  with  the  GSEs  and 
their  regulators  toward  the  goal  of 
having  the  effective  dates  of  all  final 
book-entry  regulations  timed  to 
coincide.  One  commenter  specifically 
suggested  delaying  the  effective  date  of 
the  final  TRADES  rule  to  provide 
sufficient  lead  time  to  GSE  issuers. 
Treasury  understands  the  market's 
desire  for  simultaneous  adoption  of 
book-entrv  rules  substantially  similar  to 
TRADES  for  GSEs.  While  adoption  of 
rules  for  GSEs  is  subject  to  the  control 
of  the  various  GSEs  and  the  entities  that 
promulgate  their  rules,  Treasury  has 
taken  several  steps  to  facilitate  the 
simultaneous  adoption  of  parallel  GSE 
rules.  These  steps  have  included 
meetings  with  representatives  of  the 
GSEs  and  their  regulators  to  inform 
them  of  the  actions  Treasury  was  taking 
with  respect  to  TRADES  and  the 
timetable  for  adoption  of  TRADES. 
Consistent  with  this  supportive 
approach.  Treasury  has  determined  that 
it  will,  at  the  request  of  the  Federal 
Farm  Credit  Banks  Funding 
Corporation,  delay  the  effectiveness  of 
TRADES  until  January  1.  That  should 
permit  sufficient  time  for  rules  similar 
to  TRADES  to  be  in  place  for  GSEs  by 
the  effective  date  of  TRADES. 


*  One  commenter  noted  that  Article  9  is  currently 
being  revised,  which  could  lead  to  the  result  that 
a  state  could  adopt  different  Article  9  provisions 
than  are  included  in  the  Article  8  conforming 
amendments.  Treasury  does  not  anticipate  that  such 
an  event  would  result  in  the  need  to  reapply 
S§  357.10(c)  and  357.11(d).  If  that  were  necessary, 
Treasury  would  take  the  same  action,  after  notice, 
as  described  herein. 


C.  Request  for  Hypotheticals 

Several  commenters  suggested  that 
Treasury  include  in  the  Commentary  to 
the  final  regulations  various 
hypotheticals  to  illustrate  the  manner  in 
which  selected  transactions  would  be 
treated  under  the  TRADES  regulations. 

Initially,  Treasury  notes  that  Revised 
Article  8  provides  numerous 
hypotheticals  that  explain  the  operation 
of  Revised  Article  8.  Treasury  has 
studied  those  hypotheticals  carefully 
and  believes  that  they  are  very  useful  in 
understanding  Revised  Article  8.  In 
light  of  those  hypotheticals,  and  since 
TRADES  is  based,  in  large  measure,  on 
Revised  Article  8,  Treasury  has 
concluded  that  developing 
hypotheticals  explaining  the  operation 
of  Revised  Article  8  is  unnecessary.  On 
the  other  hand,  TRADES  does  provide 
for  an  interaction  of  federal  and  state 
law.  Since  the  results  in  a  particular 
factual  situation  could  depend  on  which 
law  is  applicable.  Treasury  has 
concluded  that  hypotheticals  that 
illustrate  what  law  would  apply  in 
different  situations  would  be  useful. 
Accordingly,  the  Commentary  contains 
hypotheticals  to  explain  the  interaction 
of  federal  and  state  law. 

in.  Other  Comments 

In  addition  to  the  general  comments 
described  above.  Treasury  received  a 
number  of  other  comments.  Many  of 
these  included  technical  drafting 
suggestions. 

One  commenter  noted  concerns  with 
the  tiered  nature  of  the  commercial 
book-entry  system  and  indicated  that 
investors  may  not  be  aware  of  how  the 
commercial  book-entry  system  works. 
Treasury  agrees  that  it  is  important  that 
investors  understand  the  operation  of 
both  the  book-entry  system  and 
TRADES.  The  discussion  in  the  March 
4  Proposed  Rule  was  designed  to 
promote  that  understanding.  In 
addition,  the  inclusion  of  a  commentary 
on  TRADES  in  the  Code  of  Federal 
Regulations  is  another  effort  to  promote 
an  understanding  of  both  TRADES  and 
the  book-entry  system.  Furthermore, 
Treasury  plans  to  continue  its  investor 
education  efforts  in  the  coming  months. 

One  commenter  questioned  the  use  of 
the  term  "Security  Entitlement"  to 
describe  the  interest  of  a  Participant  in 
a  Treasury  book-entry  security.  The 
commenter  noted  that  the  term 
"Security  Entitlement"  is  used  in 
Revised  Article  8  and  its  use  in  TRADES 
to  describe  the  interest  of  a  Participant 
could  be  confusing.  Treasury  considered 
using  different  terms  to  describe  this 
interest  but  concluded  that  Security 
Entitlement  was  the  most  useful.  In 


order  to  avoid  confusion,  there  was 
language  in  the  commentary  in  the 
March  4  release  that  attempted  to  make 
it  clear  that  the  term  "Security 
Entitlement"  has  a  special  meaning  in 
TRADES.  Additional  language  has  been 
added  to  the  commentary  to  clarify  this 
further.  Due  to  Treasury's  obligation  to 
pay  a  Participant  (see  §  357.13(b)),  the 
interest  of  a  Participant  and  a  person 
holding  in  TREASURY  DIRECT  are.  in 
practical  terms,  the  same  since  both  the 
Participant  and  the  person  holding  in 
TREASURY  DIRECT  have  a  direct  claim 
against  the  United  States. 

One  commenter  proposed  adding  a 
new  defined  term,  "State,"  and  made 
certain  other  drafting  changes  to  the 
definitions.  Those  suggestions  mainly 
clarify  the  meaning  intended  by 
Treasury  in  the  March  release  and  were 
adopted.  In  adopting  these  drafting 
suggestions.  Treasury  concluded  that  a 
new  defined  term,  "Adverse  Claim"  was 
needed.  This  definition  is  based  on  the 
definition  of  that  term  in  Revised 
Article  8.  By  adding  this  term,  Treasury 
is  able  to  adopt  the  suggestions  that  it 
delete  the  general  incorporation 
reference  in  the  definition  section  that 
appeared  in  the  March  release.  Section 
357.2  is  complete  and  reference  to  other 
definitions  is  imnecessary. 

One  commenter  foimd  the  language  of 
§  357.10(b)  unclear  and  proposed 
drafting  suggestions  to  clarify  its 
meaning.  Section  357.10(b)  decribes  the 
law  that  governs  security  interests 
granted  to  Federal  Reserve  Banks.  The 
Commentary,  and  hypotheticals 
included  in  the  commentary,  explain 
how  §  357.10(b)  works.  In  addition 
Treasury  has  redrafted  §  357.10(b)  in 
order  to  make  its  meaning  clearer. 

Several  comments  stated  that 
§  357.11(c)  should  be  modified  to 
conform  to  the  choice  of  law  rule  in 
Section  9-103(6)(f)  of  Revised  Article  8. 
Treasury  agrees  with  this  comment  and 
has  made  changes  to  §  357.11(c).  In 
particular.  Treasury  agrees  that  it  is 
appropriate  to  delete  reference  to 
priority  so  that,  as  provided  in 
§  357.11(a)(5),  the  law  of  the  Securities 
Intermediary's  jurisdiction  governs  on 
this  issue. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866. 

The  notice  and  public  comment 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
was  required,  the  provisions  of  the 
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Regulatory  Flexibility  Act  (5  U.S.C.  601. 

et  seq]  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this  final  rule. 
Therefore,  the  Paperwork  Reduction  Act 
does  not  appiv 

List  of  Subjects  in  31  CFR  Part  357 

Bonds,  Electronic  funds  transfer, 
Federal  Reserve  System,  Government 
securities.  Incorporation  by  reference, 
Securities. 

For  the  reasons  set  forth  in  the 
prwamble.  title  31,  chapter  II,  subchapter 
B  part  357  IS  amended  as  follows: 

PART  357— [AMENDED] 

1  The  authority  citation  for  part  357 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  chapter  31;  5  U.S.C 
301;  12  U.S.C.  391. 

2.  Sections  357.0  and  357.1  are  added 
to  read  as  follows: 

§  357.0    Dual  book-«ntry  systems. 

(a)  Treasury  securities  shall  be 
maintained  in  either  of  the  following 
two  book-entry  systems: 

(1)  Treasury/Reserve  Automated  Debt 
Entry  System  (TRADES).  A  Treasury 
seciuity  is  maintained  in  TRADES  if  it 
is  credited  by  a  Federal  Reserve  Bank  to 
a  Participant's  Securities  Account.  See 
subpart  B  of  this  part  for  rules 
pertaining  to  TRADES. 

(2)  TREASURY  DIRECT  Book-entry 
Securities  System  (TREASURY 
DIRECT).  A  Treasury  seoirity  is 
maintained  in  TREASURY  DIRECT  if  it 
is  credited  to  a  TREASURY  DIRECT 
account  as  described  in  §  357.20.  Such 
accounts  may  be  accessed  by  investors 
in  accordance  with  subpart  C  of  this 
part  through  any  Federal  Reserve  Bank 
or  the  Bureau  of  the  Public  Debt.  See 
subpart  C  of  this  part  for  rules 
pertaining  to  TREASURY  DIRECT. 

(b)  A  Treasury  security  eligible  to  be 
maintained  in  TREASURY  DIRECT 
under  the  terms  of  its  offering  circular 
or  pursuant  to  notice  pubUshed  by  the 
Secretary  may  be  transferred  to  or  from 
an  account  in  TRADES  from  or  to  an 
account  in  TREASURY  DIRECT  in 
accordance  vfith  §  357.22(a). 

§357.1     Enective  date. 

Subpart  B  of  this  Part,  the  definitions 
of  "Adverse  Claim,"  "Book-entry 
S«curity."  "Entitlement  Holder," 
"Federal  Reserve  Bank  Operating 
Circular,"  "Funds  Account,"  "Issue," 
"Participant,"  "Participant's  Seauities 
Account,"  "Person."  "Revised  Article 
8,"  "Securities  Intermediary,"  "Security 
Entitlement."  "State,"  and  "Transfer 
.Message  '  and  revisions  to  the 
definitions  of  "Security"  and 


"TRADES."  and  §§  357.42  and  357.44 
and  the  revisions  to  §  357.41  are 
effective  January  1. 1997.  All  other 
provisions  in  effect  prior  to  January  1 , 
1997.  remain  in  effect. 

3.  Section  357.3  is  redesignated 
§  357.2,  in  the  definition  of  "depository 
institution"  paragraphs  (a)  through  ff] 
are  redesignated  as  paragraphs  (1) 
through  (6),  the  defiiiition  of  "security 
interest  and  pledge"  is  removed,  the 
definitions  of  "Security"  and 
"TRADES"  are  revised,  and  the 
remaining  definitions  are  added  in 
alphabetical  order  as  follows: 

§357.2    Definitions. 

*  •        •        »        » 

Adverse  Claim  means  a  claim  that  a 
claimant  has  a  property  interest  in  a 
Security  and  that  it  is  a  violation  of  the 
rights  of  the  claimant  for  another  Person 
to  hold,  transfer,  or  deal  with  the 
Security. 

Book-entry  Security  means,  in  subpart 
B  of  this  part,  a  Treasury  Security 
maintained  in  TRADES  and,  in  subpart 
C  of  this  part,  a  Treasury  Seciuity 
maintained  in  TREASURY  DIRECT. 

•  •        •        •        • 

Entitlement  Holder  means  a  Person  to 
whose  account  an  interest  in  a  Book- 
.  entry  Security  is  credited  on  the  records 
of  a  Securities  Intermediary. 

•  •        »        *        • 

Federal  Reserve  Bank  Operating 
Circular  means  the  publication  issued 
by  each  Federal  Reserve  Bank  that  sets 
forth  the  terms  and  conditions  under 
which  the  Reserve  Bank  maintains 
Book-entry  Securities  accounts  and 
transfers  Book-entry  Securities. 

*  «        •        *        * 

Funds  Account  means  a  reserve  and/ 
or  clearing  account  at  a  Federal  Reserve 
Bank  to  which  debits  or  credits  are 
posted  for  transfers  against  payment, 
book-entry  securities  transaction  fees,  or 
principal  and  interest  payments. 

*  *        »        •        * 

Issue  means  a  group  of  securities,  as 
defined  in  this  section,  that  is  identified 
by  the  same  CUSIP  (Committee  on 
Uniform  Securities  Identification 
Practices)  number. 

•  *»"»« 

Participant  means  a  Person  that 
maintains  a  Participant's  Securities 
Account  with  a  Federal  Reserve  Bank. 

Participant's  Securities  Account 
means  an  account  in  the  name  of  a 
Participant  at  a  Federal  Reserve  Bank  to 
which  Book-entry  Securities  held  for  a 
Participant  are  or  may  be  credited. 

Person  means  and  includes  an 
individual,  corporation,  company, 
governmental  entity,  association,  firm. 


partnership,  trust,  estate,  representative 
and  any  other  similar  organization,  but 
does  not  mean  or  include  the  United 
States  or  a  Federal  Reserve  Bank. 
*        •        •        *        • 

Revised  Article  8  means  Uniform 
Commercial  Code.  Revised  .'\rticie  8, 
Investment  Securities  (with  Conforming 
and  Miscellaneous  Amendments  to 
Articles  1.  3.  4.  5.  9.  and  10)  1994 
Official  Text  Revised  .Article  8  of  the 
Uniform  Commercial  Code  is 
incorporated  by  reference  in  this  Part 
pursuant  to  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Article  8  was  adopted  by  the 
American  Law  Institute  and  the 
National  Conference  of  CommissionOTS 
On  Uniform  State  Laws  and  approved 
by  the  American  Bar  Association  on 
Februar>-  14,  1995  Copies  of  this 
publication  are  available  from  the 
Executive  Office  of  the  .American  Law 
Institute,  4025  Chestnut  Street, 
Philadelphia,  PA  19104.  and  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws,  676  North  St. 
Clair  Street.  Suite  1700,  Chicago,  IL 
60611.  Copies  are  also  available  for 
public  inspection  at  the  Department  of 
the  Treasury  Library.  Room  5030,  Main 
Treasur>'  Building.  1500  Pennsylvania 
Avenue,  NVV  ,  Washington  DC  20220, 
and  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington  DC. 

Securities  Intermediary  means: 

(1)  A  Person  that  is  registered  as  a 
"clearing  agency"  under  the  federal 
securities  laws;  a  Federal  Reserve  Bank; 
emy  other  person  that  provides  clearance 
or  settlement  services  with  respect  to  a 
Book-entry  Security  that  would  require 
it  to  register  as  a  clearing  agency  under 
the  federal  securities  laws  but  for  an 
exclusion  or  exemption  from  the 
registration  requirement,  if  its  activities 
as  a  clearing  corporation,  including 
promulgation  of  rules,  are  subject  to 
regulation  by  a  federal  or  state 
governmental  authority;  or 

(2)  A  Person  (other  than  an 
individual,  unless  such  individual  is 
registered  as  a  broker  or  dealer  under 
the  federal  securities  laws)  including  a 
bank  or  broker,  that  in  the  ordinary 
course  of  its  business  maintains 
securities  accounts  for  others  and  is 
acting  in  that  capacity. 

Security  means  a  bill,  note,  or  bond, 
each  as  defined  in  this  section.  It  also 
means  any  other  obUgation  issued  by 
the  Department  that,  by  the  terms  of  the 
applicable  offering  circular  or 
announcement,  is  made  subject  to  this 
part.  Solely  for  purposes  of  this  part,  it 
also  means: 

(1)  The  interest  and  principal 
components  of  a  security  eUgible  for 
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Separate  Trading  of  Registered  Interest 
and  Principal  of  Securities  ("STRIPS"). 
if  such  security  has  been  divided  into 
such  components  as  authorized  by  the 
e.xpress  terms  of  the  offering  circular 
under  which  the  security  was  issued 
and  tlie  components  are  maintained 
separately  on  the  books  of  one  or  more 
Federal  Reserve  Banks;  and 

[2]  The  interest  coupons  that  have 
been  converted  to  book-entry  form 
under  the  Treasury's  Coupons  L'nder 
Book-Entry  Safekeeping  Program 
("CUBES"),  pursuant  to  agreement  and 
the  regulations  in  31  CFR  part  358 

Security  Entitlement  means  the  rights 
and  property  interest  of  an  Entitlement 
Holder  with  respect  to  a  Book-entry 
Security. 
***** 

State  means  any  State  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  or  any  other 
territory  or  possession  of  the  United 
States. 

*  •        •        •        • 

TRADES  is  the  Treasury /Reserve 
Automated  Debt  Entry  System,  also 
referred  to  as  the  commercial  book-entry 
system. 

***** 

Transfer  Message  means  an 
instruction  of  a  Participant  to  a  Federal 
Reserve  Bank  to  effect  a  transfer  of  a 
Book-entry  Security  maintained  in 
TR,\DES.  as  set  forth  in  Federal  Reserve 
Bank  Operating  Circulars. 

*  *         •         *        • 

4.  Subpart  B,  consisting  of  §§  357.10 
through  357.14,  is  added  to  read  as 
follows: 

Subpart  B — Treasury/ Reserve 
Automated  Debt  Entry  System 
(TRADES) 

§357.10    Law  governing  rights  and 

obligations  of  United  States  and  Federal 
Reserve  Banks;  rights  of  any  Person 
against  United  States  and  Federal 
Reserve  Banks. 

§  357.11     Law  governing  other  interests. 

§  357.12    Creation  of  "Participant's  Security 
Entitlement;  security  interests. 

§  357.13    Obligations  of  United  States;  no 
Adverse  Claims. 

§357.14    Authority  of  Federal  Reserve 
Banks. 

Subpart  B — Treasury/Reserve 
Automated  Debt  Entry  System 
CTRADES) 

§  357.10    Law  governing  rights  and 
obligations  of  United  States  and  Federal 
Reserve  Banks;  rights  of  any  Person 
against  United  States  and  Federal  Reserve 
Banks. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  rights  and 


obligations  of  the  United  States  and  the 
Federal  Resene  Banks  with  respect  to: 
A  Book -entry  Security  or  Security 
Entitlement  and  the  operation  of  the 
Treasury  book-entry  system;  and  the 
rights  of  any  Person,  including  a 
Participant,  against  the  United  States 
and  the  Federal  Reserve  Banks  with 
respect  to;  A  Book-entry  Security  or 
Security  Entitlement  and  the  operation 
of  the  Treasury  book-entry  system;  are 
governed  solely  by  Treasury  regulations, 
including  the  regulations  of  this  Part, 
the  applicable  offering  circular  (which 
is  31  CFR  part  356,  in  the  case  of 
securities  issued  on  and  after  March  1, 
1993),  the  annoimcement  of  the  offering, 
and  Federal  Reserve  Bank  Operating  • 
Qrculars. 

(b)  A  security  interest  in  a  Security 
Entitlement  that  is  in  favor  of  Federal 
Reserve  Bank  from  a  Participant  and 
that  is  not  recorded  on  the  books  of  a 
Federal  Reserve  Bank  pursuant  to 

§  357.12(c)(1),  is  governed  by  the  law 
(not  including  the  conflict-of-law  rules) 
of  the  jurisdiction  where  the  head  office 
of  the  Federal  Reserve  Bank  maintaining 
the  Participant's  Securities  Accoimt  is 
located.  A  seciu-ity  interest  in  a  Security 
Entitlement  that  is  in  favor  of  a  Federal 
Reserve  Bank  from  a  Person  that  is  not 
a  Participant,  and  that  is  not  recorded 
on  the  books  of  a  Federal  Reserve  Bank 
pursuant  to  §  357.12(c)(1),  is  governed 
by  the  law  determined  in  the  manjier 
specified  in  §357.11. 

(c)  If  the  jurisdiction  specified  in  the 
first  sentence  of  paragraph  (b)  of  this 
section  is  a  State  that  has  not  adopted 
Revised  Article  8  (incorporated  by 
reference,  see  §  357.2)  then  the  law 
specified  in  paragraph  (b)  of  this  section 
shall  be  the  law  of  that  State  as  though 
Revised  Article  8  had  been  adopted  by 
that  State. 

§  357.1 1     Law  governing  other  Interests. 

(a)  To  the  extent  not  inconsistent  with 
these  regulations,  the  law  (not  including 
the  conflict-of-law  rules)  of  a  Securities 
Intermediary's  jurisdiction  governs; 

(1)  The  acquisition  of  a  Security 
Entitlement  from  the  Securities 
Intermediary; 

(2)  The  rights  and  duties  of  the 
Securities  Intermediary  and  Entitlement 
Holder  arising  out  of  a  Security 
Entitlement; 

(3)  Whether  the  Securities 
Intermediary  owes  any  duties  to  an 
adverse  claimant  to  a  Security 
Entitlement; 

(4)  Whether  an  Adverse  Claim  can  be 
asserted  against  a  Person  who  acquires 
a  Security  Entitlement  from  the 
Securities  Intermediary  or  a  Person  who 
purchases  a  Security  Entitlement  or 


interest  therein  from  an  Entitlement 
Holder;  and 

(5)  Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  the 
perfection,  effect  of  perfection  or  non- 
perfection  and  priority  of  a  security 
interest  in  a  Security  Entitlement. 

(b)  The  following  rules  determine  a 
"Securities  Intermediary's  jurisdiction" 
for  purposes  of  this  section: 

(1)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  specifies  that  it  is 
governed  by  the  law  of  a  particular 
jurisdiction,  that  jurisdiction  is  the 
Secxirities  Intermediary's  jurisdiction. 

(2)  If  an  agreement  tetween  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  si>ecify  the 
governing  law  as  provided  in  paragraph 
(b)(1)  of  Uiis  section,  but  expressly 
specifies  that  the  securities  account  is 
maintained  at  an  office  in  a  particular 
jurisdiction,  that  jurisdiction  is  the 
Securities  Intermediary's  jurisdiction. 

(3)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section,  the 
Securities  Intermediary's  jurisdiction  is 
the  jurisdiction  in  which  is  located  the 
office  identified  in  an  account  statement 
as  the  office  serving  the  Entitlement 
Holder's  account. 

(4)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section  and  an 
account  statement  does  not  identify  an 
office  serving  the  Entitlement  Holder's 
account  as  provided  in  paragraph  (b)(3) 
of  this  section,  the  Securities 
Intermediary's  jurisdiction  is  the 
jurisdiction  in  which  is  located  the  chief 
executive  office  of  the  Securities 
Intermediary. 

(c)  Notwithstanding  the  general  rule 
in  paragraph  (a)(5)  of  this  section,  the 
law  (but  not  the  conflict-of-law  rules)  of 
the  jurisdiction  in  which  the  Person 
creating  a  security  interest  is  located 
governs  whether  and  how  the  security 
interest  may  be  perfected  automatically 
or  by  filing  a  financing  statement. 

(d)  If  the  jurisdiction  specified  in 
paragraph  (b)  of  this  section  is  a  State 
that  has  not  adopted  Revised  Article  8 
(incorporated  by  reference,  see  §  357.2), 
then  the  law  for  the  matters  specified  in 
paragraph  (a)  of  this  section  shall  be  the 
law  of  that  State  as  though  Revised 
Article  8  had  been  adopted  by  that 
State.  For  purposes  of  the  appUcation  of 
the  matters  specified' in  paragraph  (a)  of 
this  section,  the  Federal  Reserve  Bank 
maintaining  the  Securities  Account  is  a 
clearing  corporation,  and  the 
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Participant's  interest  in  a  Book-entry 

Security  is  a  Security  Entitlement. 

§357.12    Creation  of  Partjclpant's  Security 
Entitlement:  security  interests. 

laj  A  Participant  s  Security 
Entitlement  is  created  when  a  Federal 
Reserye  Bank  indicates  by  book  entry 
that  a  Book-entry  Security  has  been 
credited  to  a  Participant's  Securities 
Account. 

fb)  A  security  interest  in  a  Seciuity 
Entitlement  of  a  Participant  in  favor  of 
the  United  States  to  secure  deposits  of 
public  money,  including  without 
limitation  deposits  to  the  Treasury  tax 
and  loan  accounts,  or  other  security 
interest  in  favor  of  the  United  States  that 
is  required  by  Federal  statute, 
regulation,  or  agreement,  and  that  is 
marked  on  the  books  of  a  Federal 
Reserve  Bank  is  thereby  effected  and 
perfected,  and  has  priority  over  any 
other  interest  m  the  securities.  Where  a 
security  interest  in  favor  of  the  United 
States  in  a  Security  Entitlement  of  a 
Participant  is  marked  on  the  books  of  a 
Federal  Reserve  Bank,  such  Reserve 
Bank  niav  rely,  and  is  protected  in 
relying,  exclusively  on  the  order  of  an 
authorized  representative  of  the  United 
States  directing  the  transfer  of  the 
security.  For  purposes  of  this  paragraph, 
an  "authorized  representative  of  the 
Uruted  States'  is  the  official  designated 
in  the  applicable  regulations  or 
agreement  to  which  a  Federal  Reserve 
Bank  is  a  party,  governing  the  security 
interest. 

(c)  (1)  The  United  States  and  the 
Federal  Reserve  Banks  have  no 
obhgation  to  agree  to  act  on  behalf  of 
any  Person  or  to  recognize  the  interest 
of  any  transferee  of  a  secxuity  interest  or 
other  limited  interest  in  favor  of  any 
Person  except  to  the  extent  of  any 
specific  requirement  of  Federal  law  or 
regulation  or  to  the  extent  set  forth  in 
any  specific  agreement  with  the  Federal 
Reserve  Bank  on  whose  books  the 
interest  of  the  Participant  is  recorded. 
To  the  extent  required  by  such  law  or 
regulation  or  set  forth  in  an  agreement 
with  a  Federal  Reserve  Bank,  or  the 
Federal  Reserve  Bank  Operating 
Circular,  a  security  interest  in  a  Security 
Entitlement  that  is  in  favor  of  a  Federal 
Reserve  Bank  or  a  Person  may  be 
created  and  perfected  bv  a  Federal 
Reserve  Bank  marking  its  books  to 
record  the  security  interest.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  security  interest  in  a  Security 
Entitlement  marked  on  the  books  of  a 
Fedsra!  Reserve  Bank  shall  have  priority 
over  any  other  interest  in  the  securities. 

(2)  In  addition  to  the  method 
provided  in  paragraph  (c)(1)  of  this 
section,  a  security  interest,  including  a 


security  interest  in  favor  of  a  Federal 
Reserve  Bank,  may  be  perfected  by  any 
method  by  which  a  security  interest 
may  be  perfected  under  applicable  law 
as  described  in  §357. 10(b)  or  §  357.11 
The  perfection,  effect  of  perfection  or 
non-perfection  and  priority  of  a  security 
interest  are  governed  by  that  applicable 
law.  A  security  interest  in  favor  of  a 
Federal  Reserve  Bank  shall  be  treated  as 
a  security  interest  in  favor  of  a  clearing 
corporation  in  all  respects  under  that 
law,  including  with  respect  to  the  effect 
of  perfection  and  priority  of  the  security 
interest.  A  Federal  Reserve  Bank 
Operating  Circular  shall  be  treated  as  a 
rule  adopted  by  a  clearing  corporation 
for^uch  purposes. 

§  357.13    Obligations  of  the  United  States; 
no  Adverse  Claims. 

(a)  Except  in  the  case  of  a  security 
interest  in  favor  of  the  United  States  or 
a  Federal  Reserve  Bank  or  otherwise  as 
provided  in  §  357.12(c)(1),  for  the 
purposes  of  this  subpart  B,  the  United 
States  and  the  Federal  Reserve  Banks 
shall  treat  the  Participant  to  whose 
Securities  Account  an  interest  in  a 
Book-entry  Security  has  been  credited 
as  the  person  exclusively  entitled  to 
issue  a  Transfer  Message,  to  receive 
interest  and  other  payments  with 
respect  thereof  and  otherwise  to 
exercise  all  the  rights  and  powers  with 
respect  to  the  Security,  notwithstanding 
any  information  or  notice  to  the 
contrary.  Neither  the  Federal  Reserve 
Banks  nor  Treasury  is  liable  to  a  Person 
asserting  or  having  an  Adverse  Claim  to 
a  Security  Entitlement  or  to  a  Book- 
entry  Security  in  a  Participant's 
Securities  Account,  including  any  such 
claim  arising  as  a  result  of  the  transfer 
or  disposition  of  a  Book-entry  Security 
by  a  Federal  Reserve  Bank  pursuant  to 
a  Transfer  Message  that  the  Federal 
Reserve  Bank  reasonably  beUeves  to  be 
genuine.  "^ 

(b)  The  obligation  of  the  United  States 
to  make  payments  of  interest  and 
principal  with  respect  to  Book-entry 
Securities  is  discharged  at  the  time 
payment  in  the  appropriate  amount  is 
made  as  follows: 

(1)  Interest  on  Book-entry  Securities  is 
either  credited  by  a  Federal  Reserve 
Bank  to  a  Funds  Account  maintained  at 
the  Bank  or  otherwise  paid  as  directed 
by  the  Participant. 

(2)  Book-entry  Securities  are 
redeemed  in  accordance  with  their 
terms  by  a  Federal  Reserve  Bank 
withdrawing  the  securities  from  the 
Participant's  Securities  Account  in 
which  they  are  maintained  and  by  either 
crediting  the  amount  of  the  redemption 
proceeds,  including  both  principal  and 
interest,  where  applicable,  to  a  Funds 


Account  at  the  Bank  or  otherwise 
paying  such  principal  and  interest  as 
directed  by  the  Participant.  No  action  by 
the  Participant  is  required  in  connection 
with  the  redemption  of  a  Book-enLr>' 
Security. 

§  357.14    Autttority  of  Federal  Reserve 
Banks. 

(a)  Each  Federal  Reserve  Bank  is 
hereby  authorized  as  fiscal  agent  of  the 
United  States  to  perform  functions  with 
respect  to  the  issuance  of  Book-entry 
Securities  offered  and  sold  by  the 
Department  to  which  this  Subpart 
apphes,  in  accordance  with  the  terms  of 
the  applicable  offering  circular  and  with 
procedures  established  by  the 
Department:  to  service  and  maintain 
Book-entry  Securities  in  accounts 
established  for  such  purposes;  to  make 
payments  of  principal  and  interest,  as 
directed  by  the  Department,  to  effect 
transfer  of  Book-entry  Securities 
between  Participants'  Securities 
Accounts  as  directed  bv  the 
Participants;  and  to  perform  such  other 
duties  as  fiscal  agent  as  may  be 
requested  by  the  Department. 

fb)  Each  Federal  Reserve  Bank  may 
issue  Operating  Circulars  not 
inconsistent  with  this  Part,  governing 
the  details  of  its  handling  of  Book-entry 
Securities.  Security  Entitlements,  and 
the  operation  of  the  book-entry  system 
under  this  Part. 

5.  In  subpart  D,  §  357.41  is  revised 
and  the  text  of  §§  357.42  and  357.44  are 
added,  to  read  as  follows: 

Subpart  D — Additional  Provisions 

§  357.41     Waiver  of  regulations. 

The  Secretary  reserves  the  right,  in 
the  Secretary's  discretion,  to  waive  any 
provision(s)  of  these  regulations  in  any  . 
case  or  class  of  cases  for  the 
convenience  of  the  United  States  or  in 
order  to  relieve  any  person(s)  of 
unnecessary  hardship,  if  such  action  is 
not  inconsistent  with  law,  does  not 
adversely  affect  any  substantial  existing 
rights,  and  the  Secretary  is  satisfied  that 
such  action  will  not  subject  the  United 
States  to  any  substantial  expense  or 
liability. 

§  357.42    Liability  of  Department  and 
Federal  Reserve  Banlcs. 

The  Department  and  the  Federal 
Reserve  Banks  may  rely  on  the 
information  provided  in  a  tender. 
transaction  request  form,  or  Transfer 
Message,  and  are  not  required  to  verify 
the  information.  The  Department  and 
the  Federal  Reserve  Banks  shall  not  be 
liable  for  any  action  taken  in  accordance 
with  the  information  set  out  in  a  tender, 
transaction  request  form,  or  Transfer 
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Message,  or  evidence  submitted  in 

support  thereof. 

§  357,44    Notice  o«  attachment  for 
securities  in  TRADES. 

The  interest  of  a  debtor  in  a  Sectmty 
Entitlement  may  be  reached  by  a 
creditor  only  by  legal  process  upon  the 
Securities  Intermediary  with  whom  the 
debtor's  securities  account  is 
maintained,  except  where  a  Secimty 
Entitlement  is  maintained  in  the  name 
of  a  secured  party,  in  which  case  the 
debtor's  interest  may  be  reached  by  legal 
process  upon  the  secured  party.  These 
regulations  do  not  purport  to  estabUsh 
whether  a  Federal  Reserve  Bank  is 
required  to  honor  an  order  or  other 
notice  of  attachment  in  any  particular 
case  or  class  of  cases. 

6.  Appendix  B  to  jjart  357  is  added  to 
read  as  follows; 

.\ppendix  B  to  Part  357— TRADES 
Commentary 

Introduction 

The  adoption  of  regulations  for  the 
Treastiry/Reserve  Automated  Debt  Entry 
System  ("TRADES")  is  the  culmination  of  a 
multi-year  Treasury  process  of  moving  fixHn 
issuing  securities  only  in  definitive 
(physical/certificated/paper)  form  to  issuing 
securities  exclusively  in  book-entry  form. 
The  TRADES  regulations  provide  the  legal 
framework  for  all  commercially-maintained 
Treasury  book-entry  securities.  For  a  more 
detailed  explanation  of  the  procedural  and 
legal  development  of  book-entry  and  the 
TRADES  regulations,  see  the  preamble  to  the 
rule  proposed  March  4.  1996  (61  FR  8420), 
as  well  as  the  earlier  proposals  cited  therein 
51  FR  8846  (March  14,  1986);  51  FR  43027 
(November  28, 1986);  57  FR  12244  (April  9, 
1992). 

Comparison  of  TRADES  and  Treasury  Direct 

A  person  may  hold  interests  in  Treasury 
book-entrv  securities  either  in  TRADES '  or 
TREASURY  DIRECT.  The  foUowing 
summarizes  the  major  differences  between 
the  two  systems. 

Persons  holding  Treasury  book-entry 
securities  in  TRADES  hold  their  interests  in 
such  securities  in  a  tiered  system  of 
ownership  accounts.  In  TRADES,  Treasury, 
through  its  fiscal  agents,  the  Federal  Reserve 
Banks,  recognizes  the  identity  only  of 
Participants  (pyersons  with  a  direct  account 
relationship  with  a  Federal  Reserve  Bank). 
While  Participants  may  be  beneficial  ovraers 
of  interests  in  Treasury  book-entry  securities, 
there  are  many  beneficial  owners  of  such 
interests  that  are  not  Participants.  Such 


'  In  TRADES  a  Person's  interest  in  a  Treasury 
book-entry  security  is  a  Security  Entitlement,  as 
described  in  TRADES.  A  Participant's  interest  in  a 
marketable  Treasury  book-entry  security  also  is  a 
Security  Entitlement  A  Particip)ant's  Security 
Entitlement  is  different  than  a  Security  Entitlement 
as  described  in  Revised  Article  8,  with  respect  to 
the  Participant's  rights  against  the  issuer.  A  non- 
Participant's  Security  Entitlement  is  described  in 
Revised  Article  8. 


beneficial  owners  hold  their  interests  through 
one  or  more  Securities  Intermediaries  such  as 
banks,  brokerage  firms  or  securities  clearing 
organizations. 

In  TRADES,  the  rights  of  non-Participant 
beneficial  owners  may  be  exercised  only 
through  their  Securities  Intermediaries. 
Neither  Treasury  nor  the  Federal  Reserve 
Banks  have  any  obligation  to  a  non- 
Participant  beneficial  owner  of  an  interest  in 
a  Treasury  book-entry  security.  Two 
examples  illustrate  this  principle.  First, 
except  where  a  pledge  has  been  recorded 
directly  on  the  books  of  a  Federal  Reserve 
Bank  pursuant  to  §  357.12(c)(1),  Federal 
Reserve  Banks,  as  Treasury's  fiscal  agents, 
will  act  only  on  instructions  of  the 
Participant  in  whose  Securities  Account  the 
Treasury  book-entry  security  is  maintained  in 
recording  transfers  of  an  interest  in  a 
Treasury  book-entry  security.  A  beneficial 
owner  of  the  interest  that  is  a  non-Participant 
has  no  ability  to  direct  a  transfer  on  the  books 
of  a  Federal  Reserve  Bank.  Second,  Treasury 
discharges  its  p>ayment  obligation  with 
respect  to  a  Treasury  book-entry  security 
when  payment  is  credited  to  a  Participant's 
account  or  paid  in  accordance  with  the 
Particijjant's  instructions.  Neither  Treasury 
nor  a  Federal  Reserve  Bank  has  any  {laymenf 
obligation  to  a  non-Partici[>ant  beneficial 
owner  of  an  interest  in  a  Treasury  book-entry 
security.  A  non-Participant  beneficial  owner 
receives  its  payment  when  its  Securities 
Intermediary  credits  the  owner's  account. 

Persons  holding  Treasury  book-entry 
securities  in  TREASURY  DIRECT,  on  the 
other  hand,  hold  their  securities  accounts  on 
records  maintained  by  Treasury  through  its 
fiscal  agents,  the  Federal  Reserve  BankJs.  The 
primary  characteristic  of  TREASURY  DIRECT 
is  a  direct  account  relationship  between  the 
beneficial  owner  of  a  Treasury  book-entry 
security  and  Treasury.  In  TREASURY 
DIRECT,  Treasury  discharges  its  payment 
obligation  when  payment  is  credited  to  the 
depository  institution  sj>ecified  by  the 
beneficial  owner  of  the  Treasury  book-entry 
security,  paid  directly  to  the  beneficial  owner 
by  check,  or  paid  in  accordance  with  the 
beneficial  owner's  instructions.  Unlike 
TRADES,  TREASURY  DIRECT  does  not 
provide  a  mechanism  for  the  exchange  of 
cash  to  settle  a  secondary  market  transaction, 
nor  are  pledges  of  Treasury  book-entry 
securities  held  in  TREASLJRY  DIRECT 
generally  recognized.  Accordingly, 
TREASURY  DIRECT  is  suited  for  persons 
who  plan  to  hold  their  Treasury  securities 
until  maturity,  and  provides  an  alternative 
for  investors  who  are  concerned  about 
holding  securities  through  intermediaries 
and  who  do  not  wish  to  hold  their  interests 
in  Treasury  securities  indirectly  in  TRADES. 

Scope  of  Regulation 

Just  as  the  scope  of  Revised  Article  8  is 
limited,^  the  scope  of  this  regulation  is 
limited.  It  is  not  a  comprehensive 
codification  of  the  law  governing  securities, 
transactions  in  securities  or  the  law  of 
contracts  for  the  purchase  or  sale  of 
securities.  Similarly,  it  is  not  a  codification 
of  all  laws  that  could  affect  a  person's 


interest  in  a  Treasury  book-entry  security. 
For  example,  state  laws  regarding  divorce  or 
intestate  succession  could  well  affect  which 
persons  have  rights  in  the  interest  in  a 
Treasiffy  book -entry  security.  Moreover,  the 
regulations  deal  with  certain  aspects  of 
transactions  in  Treasury  securities,  such  as 
perfection  of  a  security  interest  and  its  effects 
and  not  other  as)>ects.  such  as  the  contractual 
relationship  between  a  debtor  and  its  secured 
party,  which  are  left  to  applicable  law '  See 
the  discussion  imder  §  357.10  of  the  Section- 
by-Section  Analysis. 

Section-by-Section  Analysis 

Section  357.0    Dual  Book-entry  Systems 

Section  357.0  sets  forth  that  Treasury 
provides  two  systems  for  maintaining 
Treasury  book-entry  securities — 
TRADES  and  TREASURY  DIRECT. 
Subpart  A  of  part  357  of  31  CFR 
contains  general  information  about 
TRADES  and  TREASURY  DIRKH". 
Subpart  B  contains  the  TRADES 
regulations.  Subpart  C  contains  the 
TREASURY  DIRECT  regulations. 
Subpart  D  contains  miscellaneous 
provisions.  Thus,  in  its  totality,  Part  357 
sets  forth  in  one  place  the  complete  set 
of  governing  rules  for  Treasury 
securities  issued  in  book-entry  form. 

Section  357. 1    Effective  Date 

Section  357.1  establishes  the  effective  date 
for  TRADES.  TRADES  applies  to  ouUtanding 
securities  formerly  governed  by  31  CFR  part 
306,  subpart  O.  Conforming  changes  to  parts 
306,  356,  and  358  are  being  made  to  coincide 
with  the  publication  of  TRADES  in  final 
form.  Consistent  with  the  approach  set  forth 
in  Revised  Article  8  (see  §  8-603  and  the 
official  comment  thereto),  on  and  after  the 
effective  date  these  regulations  will  apply  to 
all  transactions,  including  transactions 
conunenced  prior  to  the  effective  date. 
Revised  Article  8,  in  Section  8-603,  gave 
secured  parties  four  months  after  the 
effective  date  to  take  action  to  continue  the 
perfection  of  their  security  interests. 
TRADES,  through  its  delayed  effectiveness, 
provides  a  similar  period.  In  TRAILS, 
January  1, 1997,  bcMcomes  the  date  by  which 
such  actions  must  be  completed. 

The  effective  date  for  TRADES  is  January 
1, 1997.  While  TRADES  is  based  in  large  part 
on  Revised  Article  8  that  has  received 
widespread  attention  in  the  financial 
community  and  already  has  been  adopted  in 


>U.CC  Revised  Article  8.  Prefatory  Note  at  12. 


'The  regulations  in  31  CFR  306.118(b),  which  are 
being  supplanted  by  TRADES,  state  tiiat  "applicable 
law"  covers  how  a  transfer  or  pledge  is  "effected" 
as  well  as  perfected.  Except  with  respect  to  security 
interests  marked  on  the  books  of  a  Federal  Reserve 
Bank,  TRADES  does  not  address  how  a  security 
interest  in  a  Treasury  book-entry  security  is  created 
or  what  law  governs  the  creation  of  a  security 
interest.  Section  357.11(a)  of  TRADES,  which 
establishes  the  choice  of  law  for  interests  other  than 
those  covered  by  $  357.10,  addresses  the  choice  of 
law  with  respect  to  the  perfection,  eKect  of 
perfection  or  non-perfection,  and  priority  of 
security  interests,  but  does  not  address  the  law 
governing  creation  or  attachment  of  a  security 
interest.  This  is  consistent  with  the  scope  and 
choice  of  law  provisions  of  Revised  Article  8. 
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28  States,*  Treasury  has  determined  that 
TRADES  will  be  effective  on  January  1, 1997, 
to  ensure  a  smooth  transition  to  TRADES.  In 
making  that  determination.  Treasury  has 
taken  into  account  the  time  required  by  other 
Government-Sponsored  Enterprises  (CSEs)  to 
promulgate  similar  regulations  for  their 
securities.  Such  an  effective  date,  when 
combined  with  TRADES  having  been 
published  in  proposed  form  with  a  60-day 
comment  p)eriod.  should  provide  sufBcient 
time  for  an  orderly  transition  to  the  new 
TRADES  rules. 

Section  357.2    Definitions 

Section  357.2  contains  definitions  for  use 
in  subparts  B  and  C  While  most  of  the 
definitions  are  straightforward,  four  terms — 
Participant,  Entitlement  Holder,  Security 
Entitlement  and  Securities  Intermediary — are 
critical  to  an  understanding  of  the  proposed 
TRADES  regulations. 

(a)  Participant 

A  Participant  is  a  person  that  has  a 
securities  account  relationship  in  its  name 
with  a  Federal  Reserve  Bank.  Accordingly, 
the  Federal  Reserve  Bank  and  Treasury  know 
both  the  identity  of  the  ptersons  maintaining 
these  accounts  and  the  Treasury  book-entry 
securities  held  in  these  accounts. 

fb)  Securities  Intennediary 

Securities  Intermediaries  are  persons  (other 
than  individuals,  except  as  described  below) 
that  are  in  the  business  of  holding  interests 
in  Treasury  book-entry  securities  for  others. 
Participants  can  be,  and  usually  are. 
Securities  Intermediaries. 

In  addition,  entities  such  as  clearing 
corporations,  banks,  brokers  and  dealers  can 
be  Securities  Intermediaries  in  a  single  chain 
of  ownership  of  a  Treasury  security.  An 
individual,  unless  registered  as  a  broker  or 
dealer  under  the  federal  securities  laws, 
cannot  be  a  Securities  Intermediary.  As  an 
illustration  of  a  possible  chain  of  ownership, 
in  the  following  chart,  the  Federal  Reserve 
Bank,  Participant  and  Broker-Dealer  are  aU 
Securities  Intermediaries. 

Treasury 

Federal  Reserve  Bank 

I 

Particip)ant 

I 
Broker-Dealer 

I 
Individual  Holder 

(c)  Entitlement  Holder 

An  Entitlement  Holder  is  any  person  for 
whom  a  Securities  Intermediary  holds  an 
interest  in  a  Treasury  book-entry  security.  In 
the  above  example  Individual  Holder, 
Broker-Dealer  and  Participant  are  all 
Entitlement  Holders.  Thus,  a  p>erson  can  be 
both  a  Securities  Intermediary  and  an 
Entitlement  Holder.  See  also  the  commentary 
on  "Security  Entitlement" 


(d)  Security  Entitlement 

A  Security  Entitlement  is  the  interest  that 
an  Entitlement  Holder  has  in  a  Treasury 
book-entry  security.  In  the  example. 
Participant,  Broker-Dealer  and  Individual 
Holder  all  hold  Security  Entitlements.  The 
rights  and  property  interests  associated  with 
a  Security  Entitlement  of  a  Participant  held 
on  the  books  of  a  Federal  Reserve  Bank 
("Participant's  Security  Entitlement")  are, 
however,  different  from  the  rights  and 
property  interests  associated  with  other 
Security  Entitlements.  As  provided  in 
§  357.10(a),  Federal  law  defines  the  scope 
and  nature  of  a  Participant's  Security 
Entitlement.  While  TRADES  is  based  in  large 
part,  on  Revised  Article  8,  the  meaning  of 
Security  Entitlement  under  federal  law  is 
different  than  under  Revised  Article  8.  For 
exan^ple.  Participants  have  a  direct  claim 
against  the  United  States  for  interest  and 
principal  even  though,  under  state  law,  an 
Entitlement  Holder  would  only  have  a  claim 
against  its  Securities  Intermediary  for  such 
pa)rment.  To  the  extent  not  inconsistent  with 
this  regulation,  the  scope  and  nature  of  a 
Security  Entitlement  of  an  Entitlement 
Holder  below  the  level  of  a  Participant, 
(Broker-dealer  and  Individual  Holder  in  the 
example  above),'  is  defined  by  applicable 
state  law,  as  determined  pursuant  to  §  357.11. 
It  should  also  be  noted  that  while  a 
Participant's  rights  have  Federal  law 
components  under  §  357.10(a),  the  nature  of 
a  Security  Entitlement  held  by  a  lower  tier 
intermediary  on  the  books  of  a  Particip>ant  is 
determined  pursuant  to  applicable  law  as 
provided  in  §  357.11. 

Section  357.10    Law  Governing  the  United 
States  and  Reserve  Banks 

Section  357.10(a)  provides  that  the  rights 
and  obligations  of  the  United  States  and  the 
Federal  Reserve  Banks  (with  one  exception 
detailed  below),  with  respect  to  both  the 
TRADES  system  and  Treasury  book-entry 
securities  maintained  in  TRADES  are 
governed  solely  and  exclusively  by  Federal 
law.  Thus,  claims  against  the  United  States 
and  Federal  Reserve  Banks  of  both 
Participants  and  all  other  persons  with  an 
interest  (or  claiming  an  interest)  in  a 
Treasury  book-entry  security  maintained  in 
TRADES  are  governed  by  Federal  law. 
Federal  law  is  defined  to  include  TRADES, 
the  offering  circulars  pursuant  to  which  the 
Treasury  securities  are  sold,  the  offering 
announcements  and  Federal  Reserve  Bank 
Operating  Circulars.'  Prior  to  March  1, 1993, 
the  terms  of  each  offering  of  Treasury 
securities,  except  for  Treasury  bills  were  set 
forth  in  an  offering  circular  published  in  the 
Federal  Register.^  Since  March  1, 1993,  all 
Treasury  book-entry  securities  have  been 


UMI 


*  As  of  August  !,  1996.  those  states  are:  Alabama. 
Alaska.  Arizona.  Arkansas,  Colorado,  Idaho, 
UtiQois,  Indiana,  Iowa.  Kansas.  Kentucky. 
Louisiana.  Maryland,  Massachusetts,  Minnesota, 
Mississippi.  Nebraska,  New  Mexico,  Oklahoma, 
Oregon.  Pennsylvania,  Texas.  Utah,  Vermont, 
Virginia,  Washington,  West  Virginia  and  Wyoming. 
See  discussion  accompanying  footnote  11. 


'A  'Tederal  Reserve  Bank  Opierating  Circular"  is 
defined  in  §  357.2  as  the  publication  issued  by  eech 
Federal  Reserve  Bank  that  sets  forth  the  terms  and 
conditions  under  which  the  Reserve  Bank 
maintains  Book-entry  Securities  Accounts  and 
transfers  Bock-entry  Securities. 

*  Treasury  bills  were  issued  pursuant  to  one 
master  offering  circular  (31  CFR  part  349,  removed, 
and  replaced  by  31  CFR  [)art  356)  effective  March 
1,1993.  (58FR412) 


offered  pursuant  to  a  uniform  offering 
circular  set  forth  at  31  CFR  part  355. 

While  TRADES  is  based  sn  large  measure 
on  Revised  Article  8  a  fundamental  principle 
of  these  regulations  (and  a  divergence  from 
Revised  Article  8)  is  that  the  obligations  of 
the  issuer  (the  United  States]  and  the  Federal 
Reserve  Banks,  as  well  as  all  claims  with 
resf>ect  to  TRADES  or  a  Treasury  book-entry 
security  against  Treasury  or  a  Federal 
Reserve  Bank,  are  governed  solely  by  Federal 
law.  Thus,  for  example,  those  parts  of 
Revised  Article  8  that  detail  obligations  of 
issuers  (or  their  agents)  of  securities  are  not 
applicable  to  either  the  United  States  or 
Federal  Reserve  Banks. ^  In  addition,  neither 
the  United  States  nor  Federal  Reserve  Banks 
have  any  obligations  to  persons  holding  their 
interests  in  a  Treasury  book-entry  security  at 
levels  below  the  level  of  a  Participant  or  to 
any  other  person  claiming  an  interest  in  a 
Treasury  book-entry  security  (with  the 
limited  exception  set  out  in  §  357.12(c)(1)). 
Thus,  there  are  no  derivative  rights  against 
either  the  United  States  or  the  Federal 
Reserve  Banks. 

In  inteipreting  this  section,  it  is  important 
to  note  that  the  scope  of  TRADES,  like  that 
of  Revised  Article  8.  is  limited.  Accordingly, 
the  governing  law  set  forth  in  §  357.10(a)  is 
applicable  only  to  the  matters  set  forth  in 
§  357.10(a).  Other  laws  remain  applicable 
and  could  affect  the  holders  of  book-entry 
securities. 

For  example,  the  tax  treatment  of 
Securities  Entitlements  is  outside  the  scope 
of  TRADES  and  other  law  (the  Federal 
income  tax  code)  is  applicable  in 
determining  such  tax  treatment.  Similarly, 
nothing  in  §  357.10(a)  limits  the  applicability 
of  other  laws  to  matters  such  as  whether  the 
activities  of  Pariicip>ants  or  Securities 
Intermediaries  with  resp>ect  to  interests  in 
Treasury  book-entry  securities  are  subject  to 
banking  or  securities  laws. 

While  TRADES  in  §  357.10(a)  defines  what 
law  governs  the  contract  between  the  United 
States,  as  issuer,  and  the  holder  of  a  Security 
Entitlement,  it  is  not  a  complete  statement  of 
the  contract  law  applicable  to  the  United 
States  or  Federal  Reserve  Banks.  For 
example,  if  a  Partici{>ant  obtains  a  discount 
window  loan  from  a  Federal  Reserve  Bank 
and  agrees  to  pledge  collateral,  including 
Treasury  book-entry  securities,  to  the  Federal 
Reserve  Bank  as  security  for  the  loan, 
§  357.10(a)  does  not  establish  the  law  for 
determining  the  validity  or  enforceability  of 
the  contract  or  the  law  applicable  to  the 
creation  and  perfection  of  security  interests 
in  property  that  is  not  a  Treasury  book-entry 
security.  Section  357.10(a)  does  provide  the  , 
law  applicable  for  how  a  security  interest  in 
Treasury  book-entry  securities  is  jierfected, 
the  priority  of  such  interest  and,  if 
§  357.12(c)(1)  is  applicable,  how  such 
security  interest  is  created.  Similarly,  nothing 
in  §  357.10(a)  affects  the  continuing 
applicability  or  enforceability  of  Federal 
Reserve  Bank  operating  circulars  such  as  the 
circular  setting  forth  provisions  regarding 


^  The  regulations  in  subp>art  C  of  this  pan  set  out 
other  obligations  of  the  United  States  and  the 
Federal  Reserve  Banks  for  securities  held  in 
TREASURY  DIRECT.  These  regulations  preempt 
applicable  state  law. 
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electronic  access  to  services  provided  by 
Federal  Reserve  Banks  and  agreements 
executed  in  connection  with  such  circulars. 

The  law  applicable  with  rerpect  to 
interests  granted  to  a  Federal  Reserve  Bank 
depends  on  the  manner  in  which  the  security 
interest  is  granted. 

Where  a  security  interest  in  fevor  of  a 
Federal  Reserve  Bank  is  marked  on  the  books 
of  the  Federal  Reserve  Bank  under  Section 
357.12(c)(1),  §357. 10(a)  establishes  the 
applicable  law  A  security  interest  in  fevor  of 
a  Federal  Reserse  Bank  would  be  recorded  on 
the  Federal  Reser\'e  Bank  s  books  where,  for 
example,  the  Federal  Reserve  Bank  made  a 
discount  Window  loan  to  a  depositoiy 
institution  and  any  Treasury  book-entry 
securities  provided  by  the  depository 
institution  as  collateral  have  been  deposited 
to  a  pledge  account  on  the  books  of  the 
Federal  Reserve  Bank.  For  a  borrowing 
depository  institution  that  is  not  a 
Participant,  the  book-entry  securities  used  as 
collateral  generally  would  be  deposited  to  the 
Federal  Reserve  Bank  pledge  account  by  the 
borrowing  institution's  Securities 
Intermediarvv  See  Hypothetical  5. 

Section  357.10(b)  sets  forth  law  applicable 
with  respect  to  security  interests  in  fevor  of 
a  Federal  Reserve  Bank  that  have  not  been 
niarked  on  the  books  of  a  Federal  Reserve 
Bank.  A  security  interest  in  the  Securities 
Entitlement  of  a  Participant  in  favor  of  a 
Federal  Reserve  Bank  that  is  not  marked  on 
the  books  of  the  Federal  Reserve  Bank  is 
governed  by  the  law  of  the  state  in  which  the 
head  office  of  the  Federal  Reserve  Bank  is 
located.  Such  a  security  interest  could  arise, 
for  example,  where  the  delivery  of  book-entry 
securities  to  the  securities  account  of  the 
Participant  results  in  an  overdraft  in  the 
Participant's  Funds  Account.  The  extent  to 
which  the  Federal  Reserve  Bank  has  an 
interest  in  the  Participant's  book-entry 
securities  to  secure  the  overdraft  therefore 
would  be  determined  under  the  law  of  the 
state  in  which  the  Reserve  Bank's  head  office 
is  located.  If  the  State  in  which  the  head 
office  of  the  Federal  Reserve  Bank  is  located 
has  not  adopted  Revised  Article  8,  under 
§  357.10(c)  that  State  is  deemed  to  have 
adopted  Revised  Article  8. 

In  certain  very  limited  circumstances,  a 
Federal  Reserve  Bank  also  may  have  a 
security  interest  in  the  book-entry  securities 
of  a  non-Participant  that  is  not  marked  on  the 
books  of  the  Federal  Reserve  Bank.  Section 
357.10(b)  provides  a  separate  rule  for  such  a 
security  interest,  which  would  be  governed 
by  the  law  of  the  non-Participant's  Securities 
Intennediary,  as  determined  under  §  357.11. 
Under  §  357.11,  the  perfection,  effect  of 
fjerfection,  and  priority  of  a  security  interest 
created  under  such  an  agreement  would  be 
governed  by  the  law  of  the  Securities 
Intermediary's  jurisdiction,  as  determined 
under  §  357.1  Ifb).  Under  §357. 11(d),  if  the 
jurisdiction  specified  in  §  357.11(b)  has  not 
adopted  Revised  Article  8,  jurisdiction  would 
be  deemed  to  have  adopted  Revised  Article 
8.8 


For  purposes  of  applying  the  state  law 
chosen  under  the  rules  of  §  357.10(b).  Federal 
Reserve  Banks  are  treated  as  cleai  ing 
corporations.  As  a  resxilt,  a  security'  interest 
in  a  Securities  Entitlement  of  a  Particip>anl  in 
favor  of  a  Federal  Reserve  Bank  under 
§  357.12(c)(2)  has  the  same  priority  as 
security  interests  granted  to  other  clearing 
corporations  under  state  law.  This  is 
consistent  with  the  treatment  accorded  to 
Federal  Reserve  Banks  generally  under 
Revised  Article  8. 


Section  357.11 
Interests 


Law  Goveming  Other 


(a)  Law  Goveming  the  Rights  and  (^ligation 
of  Participants  and  Third  Parties 

Section  357.11  is  a  choice  of  law  rule.  The 
substantive  matters  subject  to  this  choice  of 
law  rule  are  set  forth  in  §  357. 11(a).  The 
matters  set  forth  in  §  357.11(a)  are  meant  to 
be  coextensive  with  those  matters  covered  by 
Revised  Article  8  with  resjject  to  a  person's 
interest  in  a  Treasury  book-entry  security 
(other  than  those  related  to  a  person's 
relationship  to  Treasury  or  a  Federal  Reserve 
Bank  which  are  governed  solely  by  federal 
law).  For  purp>oses  of  these  choice  of  law 
rules  Participants  are  Securities 
Intermediaries. 

Section  357.11(b)  adopts  Revised  Article 
8's  general  choice  of  law  rule.  Section 
357.11(c)  sets  forth  a  special  choice  of  law 
rule  with  resf>ect  to  security  interests 
perfected  automatically  or  by  filing,  which 
also  is  included  in  Revised  Article  8. 
Generally,  the  law  applicable  to  the 
Securities  Intermediary  will  govern  matters 
involving  an  interest  in  a  book-entry  security 
held  through  that  intermediary.  This 
approach  is  not  followed  with  respect  to 
perfection  of  security  interests  automatically 
or  by  filing.  In  those  cases,  the  law  of  the 
jurisdiction  in  which  the  debtor  is  located  is 
the  goveming  law.  Since  filing  systems  are 
based  on  the  location  of  the  debtor,  this 
approach  should  reduce  uncertainty  and 
preserve  the  normal  practice  of  searching 
records  based  on  the  debtor's  location."  The 
language  "person  creating  a  security  interest" 
is  used  in  lieu  of  the  term  "debtor"  in  this 
provision  to  avoid  any  confusion.  The  word 
"debtor"  has  two  meanings  in  the  Uniform 
Commercial  Code  and  the  expression 
"person  creating  a  security  interest"  provides 
clarity  with  respect  to  who  is  covered  by  this 
section.  The  term  docs  not  refer  to  a  creditor. 
The  language  "is  located"  is  intended  to 
conform  to  its  meaning  under  applicable  law, 
as  it  may  be  amended  from  time  to  time.  See. 
e.g.,  U.CC.  section  9-103(3)(d).  Section 
357.11(d)  provides  for  the  application  of 


"An  interest  in  book-entry  Mcurities  of  a  non- 
Participant  that  is  not  marked  on  the  books  of  the 
Federal  Reserve  Bank,  while  uncommon,  could 
arise  where  the  Federal  Reserve  Bank  lends  to  a 


non-Participant  depository  Institution  and  enters 
into  a  triparty  agreement  with  the  depository 
institution  and  its  Securities  Intermediary  rather 
than  requiring  the  deposit  of  the  book-entry 
securities  in  a  pledge  account  on  the  books  of  the 
Federal  Reserve  Bank  through  an  instruction  given 
by  the  non-Participant  depository  institution  to  its 
Securities  Intermediary. 

*The  substantive  effect  of  filing  is  limited  and 
applies  only  in  states  which  have  adopted  Revised 
Article  8.  Since  the  effect  of  filing  is  a  unique  state 
law  matter,  in  this  one  area.  Treasury  has 
determined  that  possible  lack  of  uniformity  does- 
not  justify  altering  state  law. 


Revised  Article  8  if  the  choice  of  law  analysis 
required  by  §  357.11(b)  results  in  the  choice 
of  the  '.".w  of  a  State  that  has  not  yet  adopted 
Ke\'i8ed  Article  8.  /.s  noted  plse\-.-hen»,  in 
stich  a  situation,  the  State's  law  is  viewed  as 
if  it  had  adopted  Revised  Article  8.  This 
section  also  provides  that,  for  purposes  of 
applying  state  law,  the  Federal  Reserve  Banks 
are  clearing  corporations  and  PaTticip>ants' 
interests  in  book-entry  securities  are  Security 
Entitlements. 

(b)  Limited  Scope  of  Federal  Preemption 

In  an  earlier  TRADES  proposal  Treasury 
contemplated  adopting  a  comprehensive 
regulation  goveming  the  rights  of  all  persons 
in  Treasury  book-entry  securities  held  in 
TRADES.  Such  an  approach  was  proposed 
because  Treasury  believed  that  a  uniform 
rule  wras  necessary  to  preserve  the  efficiency 
and  liquidity  of  the  market  for  Treasury 
securities — the  most  liquid  and  efficient 
market  in  the  world.  Treasury  believed  then, 
and  believes  now,  that  the  material  rights  of 
a  holder  in  the  United  States  of  an  interest 
in  a  Treasury  security  should  not  vary  solely 
by  virtue  of  such  holder's  geographic  location 
or  the  location  of  the  financial  institution 
through  which  it  holds  its  interest  in 
Treasury  securities.  In  light  of  Revised 
Article  8,  Treasury  has  determined  that  it  is 
possible  to  achieve  this  unifomiity  without 
developing  an  independent  system  of  Federal 
commercial  law."  The  questions  inherent  in 
a  tiered  system  of  ownership  have  been 
analyzed,  and,  in  Treasur)''s  view, 
satisfactorily  addressed  by  Revised  Article  8. 

As  of  August  1, 1996,  28  states  have 
adopted  Revised  Article  8  and  Treasury 
understands  that  it  will  soon  be  adopted  in 
additional  states.  As  with  all  uniform  laws, 
the  adoption  process  takes  several  years.  In 
order  to  assure  uniformity,  in  light  of  the 
unavoidable  delays  in  the  state-by-state 
adoption  process  of  Revised  Article  8, 
Treasury  is  promulgating  regulations  with  a 
limited  form  of  preemption.  As  provided  in 
both  §§  357.10(c)  and  357.11(d),  if  the  choice 
of  law  mles  set  forth  in  TRADES  would  lead 
to  the  application  of  the  law  of  a  State  that 
has  not  yet  adopted  Revised  Article  8, 
TRADES  will  apply  Revised  Article  8  (with 
conforming  and  miscellaneous  amendments 
to  other  Articles)  in  the  form  approved  by  the 
ALI  and  NCCUSL  Treasury  expects  that 
these  provisions  will  be  of>erat)ve  only 
during  the  state-by-state  adoption  process 
and  would  plan  to  amend  TRADES  to  delete 
reference  to  these  provisions  once  the 
adoption  process  has  been  completed. 

While  Revised  Article  8  is  defined  to  mean 
the  official  text  of  Article  8  as  approved  by 
the  ALI  and  NCCUSL,  Treasury  recognizes 
that  states  may  make  minor  changes  in  that 
text  when  adopting  Article  8,  Treasury  has 
concluded  that  minor  changes  should  not 
prevent  Revised  Article  8,  as  adopted  by  a 
state,  from  being  the  appropriate  law.  In 
other  words,  if  a  state  passes  a  version  of 
Article  8  that  is  substantially  identical  to 
Revised  Article  8,  reference  to  Revised 
Article  8  (as  defined)  would  no  longer  be 
required.  Treasury  has  determined  that  the 


"  As  noted  previously,  the  substantive  scope  of 
this  regulation  is  limited. 
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versions  r  f  .\rt;cle  8  passed  by  28  states  '° 
that  have  enacted  .\rt;cle  8  as  of  the  date  this 
rule  ;s  published  in  the  Feder;*!  Regist<v 
meet  this  standard.  Accordingly,  §§35/.10(cy 
and  357.11(d)  would  not  be  applicable  if  the 
choice  of  law  provisions  of  TRADES  directed 
a  jjerson  to  one  of  those  states.  As  additional 
states  adopt  Revised  Article  8,  Treasury  will 
provide  notice  in  the  Federal  Register  as  to 
whether  the  enactments  are  "substantially 
identical"  to  the  uniform  version  for 
purposes  of  these  regulations  and  on  an 
annual  basis,  the  Commentary  will  be 
amended  to  reflect  subsequent  enactments. 
This  approach  represents  a  significantly 
reduced  form  of  preemption  of  state  law  from 
former  versions  of  TRADES  and  preserves 
Treasury  s  preeminent  interest  in  a  uniform 
system  of  rules  applicable  to  all  holders  of 
interests  in  Treasury  book-entry  securities. 

Section  357. 1 2    Obtaining  an  Interest  in  a 

Book-entry  Security 

(a)  Creation  of  a  Participant's  Security 
Entitlement 

A  Participant's  interest  in  a  Treasury  book- 
entry  security  is  a  Securities  Entitlement. 
Section  357.12(a)  provides  that  a 
Participant's  Securities  Entitlement  is  created 
when  a  Federal  Reserve  Bank  indicates  by 
book  entry  that  a  Book-entry  Security  has 
been  credited  to  a  Participant's  Securities 
Account.  Instead  of  the  concept  of  initial 
credit  and  transfer  of  a  Treasury  book-entry 
security,  as  set  forth  in  the  existing 
regulations,  this  proposal  focuses  on  the 
creation  of  a  Participant's  Securities 
Entitlement  and,  in  this  way,  is  similar  to 
Section  8-501  of  Revised  .Article  8. 

The  regulation  focuses  on  the  creation  of 
a  Participants  Security  Entitlement  because 
Security  Entitlement  Is  the  term  used  to 
describe  the  Participant's  interest  in  a 
Treasury  !^xx)k-entry  security.  Once  a 
Participant  obtains  that  interest,  the 
regulation  sets  forth  what  that  interest  is. 
Thus,  as  provided  in  §  357.10,  federal  law 
describes  a  Participant's  rights  against  the 
United  States  and  the  Federal  Reserve  Bank 
where  it  maintains  its  Securities  Account.  To 
the  extent  not  inconsistent  with  §  357.10, 
§  357  1 1  describes  the  applicable  law  to 
determine  Participants'  rights  and  obligations 
with  respect  to  all  other  persons.  Under  these 
regulations.  Participants  can  still  transfer 
their  interests  in  a  'Treasury  book-entry 
security  as  they  did  before—by  issuing  a 
Transfer  Message  to  the  Federal  Reserve  Bank 
where  they  hold  such  interest.  Transfer  of 
interests  between  Participants  can  occur  by  a 
Participant  holding  such  interest  issuing  a 
Transfer  Message.  As  a  result  of  such 
message,  the  Federal  Reserve  Bank  will  make 
a  book  entry  in  favor  of  the  receiving 
Participant  (thereby  creating  a  Security 
Entitlement  in  favor  of  such  Participant)  and 
also  will  make  a  book  entry  deleting  the 
initiator  Participant's  interest  in  such 
Treasury  book-entry  security  (thereby 


eliminating  that  Participant's  Security- 
Entitlement).  In  addition,  if  authorized  under 
applicable  state  law.  Participants  may  enter 
into  agreements  with  other  Participants  that. 
as  to  the  Participants,  constitute  a  transfer. 
Such  action  is  without  effect  to  either  the 
United  States  or  a  Federal  Reserve  Bank. 

(b)  Creation  and  Priority  of  a  Security  Interest 

(i)    Security  Interests  of  the  United  States. 
Section  357.12(b)  provides  that  a  security 
interest  in  favor  of  the  United  States  has 
priority  over  the  interests  of  any  other  person 
in  a  Treasury  book-entry  security.  The  United 
States  obtains  security  interests  in  Treasury 
securities  as  collateral  to  secure  funds  in  a 
variety  of  situations  such  as  Treasury  Tax 
and  Loan  accounts;  govenunent  agency  funds 
or  funds  imder  the  control  of  the  Federal 
Courts  held  at  financial  institutions;  and 
securities  pledged  in  lieu  of  surety  by 
contractors  and  others.  The  priority  provided 
the  United  States  in  these  situations  is 
consistent  with  existing  law. 

In  addition,  Federal  Reserve  Banks  do 
recognize  on  their  books  and  records  security 
interests  in  favor  of  the  United  States  In  that 
situation,  the  Federal  Reserve  Bank  will  not 
transfer  the  security  without  the  p)ermission 
of  the  United  States.  This  section  provides 
that  a  Federal  Reserve  Bank  may  rely 
exclusively  on  the  directions  of  an 
authorized  representative  of  the  United 
States  to  transfer  a  security  and  is  protected 
in  so  relying.  Ordinarily,  an  authorized 
representative  of  the  United  States  would 
take  such  action  under  circumstances  such  as 
the  default  or  insolvency  of  the  pledgor 

(ii)    Security  Interests  on  the  Books  of  a 
Reserve  Bank.  Where  required  by  Federal  law 
or  regulation  or  pursuant  to  a  specific 
agreement  with  a  Federal  Reserve  Bank,  a 
security  interest  in  favor  of  a  Federal  Reserve 
Bank  or  other  person  may  be  created  or 
perfected  by  a  Federal  Reserve  Bank  marking 
its  books  to  record  the  security  interest  under 
§  357.12(c)(1).  An  example  of  a  security 
interest  that  is  marked  on  the  books  of  a 
Federal  Reserve  Bank  would  be  the  pledge  in 
favor  of  a  Federal  Reserve  Bank  of  a 
Participant's  book-entry  securities  as 
collateral  for  a  discount  window  loan."  For 
limited  categories  of  pledges.  Federal  Reserve 
Banks  may  agree  to  record  a  sectirity  interest 
in  favor  of  a  third  party  on  their  books.  For 
example,  in  some  circumstances  a  Federal 
Reserve  Bank  may  permit  the  establishment 
of  a  pledge  account  to  hold  book-entry 
securities  pledged  to  governmental  entities 
other  than  the  United  States  government  It 
is  important  to  note  that  there  is  no 
obligation  for  either  Treasury  or  a  Federal 
Reserve  Bank  to  agree  to  record  a  security 
interest  on  the  books  of  a  Federal  Reserve 
Bank,  except  as  required  by  Federal  law  or 
regulation.  If  they  do  so,  the  security  interest 
is  perfected  when  the  Federal  Reserve  Bank 
records  a  security  interest  on  its  books.  In 
addition,  the  security  interest  has  priority 


UMI 


>"  Alabama,  Alaska.  Arizona,  Aikaxuas,  Colorado, 
Idaho.  Iowa.  Illinois.  Indiana,  Kansas,  Kentucky, 
Louisiana.  Maryland.  Masaachusetts.  Minnesota, 
Mississippi.  Nebraska.  N«w  Mexico,  Oklahoma, 
Oregon.  Pennsylvania.  Texas.  Utah.  Vermont, 
Virginia.  Washington,  West  Virginia,  Wyoming. 


"Book-entry  securities  pledged  by  a  non- 
Participant  to  a  Federal  Reserve  Bank  generally 
would  be  deposited  by  the  non-Participant's 
Securities  Inteimediary  to  a  pledge  account  at  the 
Federal  Reserve  Bank,  and  therefore  also  would  be 
marked  on  the  books  of  the  Federal  Reserve  Bank 
See  the  discussion  under  D.  (§  357.10). 


over  all  other  interests  in  the  Treasury  book- 
entry  security  except  an  interest  of  the 
United  States. 

(Hi)    Other  Security  Interests.  .\s  provided 
in  §  357.12(c)(2).  a  security  interest  in  a  book- 
entry  sectirity  may  be  perfected  by  any 
method  available  under  applicable  state  law, 
as  determined  under  §  357.10(b)  or 
§  357. 11. '2  The  perfection  and  priority  of 
such  interests  shall  be  governed  by 
applicable  law.  Security  interests  under  this 
section  may  include  security  interests  in 
favor  of  a  Federal  Reserve  Bank,  such  as  a 
clearing  lien  or  pledge  by  a  non-participant 
of  book-entry  securities  held  through  a 
Securities  Intermediary  where  the  securities 
have  not  been  deposited  to  a  Federal  Reserve 
Bank  pledge  account.  Consistent  with 
Revised  Article  8.  a  Federal  Reserve  Bank 
would  be  treated  as  a  cleanng  corporation 
under  the  applicable  state  law 

If  a  Person  perfects  a  security  interest 
pursuant  to  §  357.12(c)(2),  obligations  of  the 
Treasury  and  the  Federal  Reserve  Banks  with 
respect  to  that  security  interest  are  limited. 
Specifically,  unless  special  arrangements  are 
agreed  to  by  the  United  States  or  a  Federal 
Reserve  Bank  pursuant  to  §  357.12(c)(1), 
neither  the  Federal  Reserve  Bank  nor  the 
United  States  will  recognize  the  interests  of 
any  person  other  than  the  person  in  whose 
securities  account  the  interest  in  a  Treasury 
book-entry  security  is  maintained.  This  does 
not  mean  that  such  a  security  interest  is 
invalid.  Rather,  it  means  that  the  creditor's 
recourse  will  be  solely  against  the  debtor 
Participant  or  other  third  party. 

Section  357  13    Rights  and  Obligations  of 
Treasury  and  the  Reserve  Banks 

(a)     Adverse  Claims 

Section  357  13(a)  sets  forth  the  general  rule 
that,  with  limited  exceptions.  Treasury  and 
the  Federal  Reserve  Banks  will  recognize 
only  the  interest  of  a  Participant  in  a 
Treastiry  book-entry  security  in  whose 
Securities  .\ccount  such  interest  is 
maintained. 

As  noted  previously.  Treasury  book-entry 
securities  maintained  in  TR,ADES  are  held  in 
a  tiered  system  of  ownership  The  records  of 
a  Federal  Reserve  Bank  reflect  only  the 
ownership  at  the  top  tier.  Institutions 
maintaining  a  Securities  .Account  with  a 
Federal  Reserve  Bank  frequently  will  hold 
interests  in  Treasury  book-entry  securities  for 
their  customers  (which  can  include  broker- 
dealers  and  other  Securities  Intermediaries) 
and  in  certain  cases  those  customers  will 
hold  interests  in  securities  for  their 
customers.  Accordingly,  neither  Treasury  nor 
a  Federal  Reserve  Bank  will  know  the 
identity  or  recognize  a  claim  of  a 
Participant's  customer  if  that  customer  were 
to  present  it  to  Treasury  or  a  Federal  Reserve 
Bank. 

In  addition,  except  in  the  limited  case 
where  a  security  interest  is  marked  on  the 
books  of  a  Federal  Reserve  Bank  pursuant  to 
§  357.12(c)(1).  neither  the  Treasury  nor  a 
Federal  Reserve  Bank  will  recognize  the 
claims  of  any  other  person  asserting  a  claim 


''Under  both  of  these  sections,  if  the  state  has  not 
yet  adopted  Revised  Article  8,  the  applicable  law 
would  be  that  state's  law  as  it  would  be  amended 
by  Revised  Article  8. 
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in  a  Treasury  book-entry  security.  Persons  at 
levels  below  the  Participant  level  must 
present  their  claims  to  their  Securities 
Intermediary. 

(b)    Payment  obligations 

Section  357.13(b]  contains  a  corollary  to 
the  rule  set  forth  in  §  357.13(a).  This  section 
provides  that  Treasury  discharges  its 
payment  responsibility  with  respect  to  a 
security  that  it  has  issued  when  a  Federal 
Reserve  Bank  credits  the  funds  account  of  a 
Participant  with  amounts  due  on  that 
security  or  makes  payment  in  some  other 
manner  specified  by  the  Participant.  This  is 
consistent  with  existing  law  and  the  first 
TRADES  proposal. '3  In  Revised  Article  8,  the 
issuer  discharges  its  obligations  when  it 
makes  payment  to  an  owner  registered  on  its 
books.  Under  common  commercial  practice, 
the  registered  owner  in  the  indirect  system 
may  be  a  clearing  corporation  or  the  clearing 
corporation's  nominee.  Although  the  Federal 
Reserve  Banks  are  treated  as  clearing 
corporations  under  both  Revised  Article  8 
and  TRADES,  Treasury  remains  liable  until 
pmyment  is  made  to,  or  in  accordance  with 
the  instructions  of,  a  Participant.  Section 
357.13(b)(2]  establishes  the  mechanism  of 
how  Treasury  book-entry  securities  are  paid 
at  maturity.  It  is  intended  to  cover  a  variety 
of  procedures,  including  where  the  proceeds 
of  pledged  securities  are  credited  to  a 
suspense  account  pending  substitution  or 
release.  This  paragraph  makes  clear  that  the 
payment  takes  place  automatically  and  that, 
unlike  with  physical  certificates,  there  is  no 
act  of  presentment  required  by  the 
Participant. 

Section  357.14    A uthority  of  Reserve  Banks 

Section  357.14  provides  that  Federal 
Reserve  Banks  are  authorized,  as  fiscal  agents 
of  Treasury,  to  operate  the  commercial  book- 
entry  system  for  Treasury. 

Section  357.44    Notices 

Section  357.44  contains  a  revised  version 
of  a  provision  that  app>eared  in  earlier 
TRADES  proposals.  Similar  to  the  rule  in 
Revised  Article  8  (see  section  8-112),  it 
provides  where  certain  legal  process  should 
be  directed.  While  providing  instructions  on 
where  notice  should  be  directed,  it  makes 
clear  that  the  regulations  do  not  establish 
whether  a  Federal  Reserve  Bank  is  required 
to  honor  any  such  order  or  notice. 

J.    Hypotheticals 

HYPOTHETICAL  1 

TREASURY 

FEDERAL  RESERVE  BANK 

I 
PARTICIPANT 

I 

DEALER 

I 

INVESTOR 

The  first  hypothetical  is  designed  to  show 
what  law  applies  at  different  levels  of  the 
tiered  book-entry  system.  TRADES  provides 
that  federal  law,  and  only  federal  law 
(defined  in  §  357.10(a)),  governs  the  rights 


and  obligations  of  the  United  States  and  the 
Federal  Reserve  Banks  (except  for  those 
matters  involving  Federal  Reserve  Banks  set 
forth  in  §  357.10(b)).  Thus,  for  example. 
Treasury  discharges  its  payment  obligations 
with  resp>ect  to  a  security  it  has  issued  in  the 
manner  described  in  §  357.13(b).  Federal  law 
both  defines  the  payment  obligation  and 
describes  how  Treasury  fulfills  that 
obligation.  Those  portions  of  Revised  Article 
8  dealing  with  issuer  obligations  are  not 
applicable  to  Treasury  or  the  Federal  Reserve 
Banks.'*  Similarly,  with  certain  limited 
exceptions  as  set  forth  in  §  357.12(c)(1), 
Treasury  and  the  Federal  Reserve  Banks  wU 
recognize  only  the  interest  of  a  Participant  in 
a  Treasury  book-entry  security  in  whose 
Security  Account  the  interest  is  maintained. 
Accordingly,  as  a  matter  of  federal  law, 
neither  Treasury  nor  a  Federal  Reserve  Bank 
will  recognize  any  claim  by  Dealer  or 
Investor." 

In  the  hypothetical  above,  as  between 
Participant  and  Dealer,  Participant  is  the 
Securities  Intermediary.  With  respect  to  the 
matters  set  forth  in  §  357.11(a),  the  law  of  the 
Securities  Intermediary's  jurisdiction 
governs.  Thus,  with  respect  to  the  matters  in 
§  357.11(a),  the  law  of  Participant's 
jurisdiction  applies  as  between  Participant 
and  Dealer.'*  If  Participant's  jurisdiction,  as 
determined  under  §  357.11(b),  has  not 
adopted  Revised  Article  8,  the  law  of 
Participant's  jurisdiction,  as  it  would  be 
amended  by  Revised  Article  8,  applies. 
Similarly,  as  between  Dealer  and  Investor, 
Dealer  is  a  Securities  Intermediary,  with 
respect  to  the  matters  in  §  357.11(a),  the  law 
of  Dealer's  jurisdiction  applies  as  between 
Dealer  and  Investor.  If  Dealer's  jurisdiction 
has  not  adopted  Revised  Article  8,  the  law  of 
Dealer's  jurisdiction,  as  it  would  be  amended 
by  Article  8,  applies. 
HYPOTHETICAL  2 

TREASURY 

FEDERAL  RESERVE  BANK 


I 
PARTICIPANT  A 

I 
DEALER  A 


PARTICIPANT  B 

I 
DEALER  B 

Assume  that  Dealer  A  sells  its  interest  in 
a  Treasury  book-entry  security  to  Dealer  B. 
The  transaction  likely  would  take  the 
following  form.  Dealer  A  will  instruct 
Participant  A  to  transfer  its  interest  in  a 
Treasury  security  to  Participant  B  against 


3 51  FR  8846,  8848  (March  14, 1986). 


"As  provided  in  §  357.14,  Federal  Reserve 
Banks,  among  other  things,  effect  transfers  of  book- 
entry  securities  between  Participants'  Security 
Accounts. 

■'  One  comment  questioned  whether  similar 
language  in  the  March  4,  1996  release  implied  that, 
under  Revised  Article  8,  in  the  above  example 
Investor  could  have  a  claim  against  Participant.  No 
such  implication  was  intended.  The  only  point  of 
the  language  is  to  make  it  clear  that  Federal,  not 
state,  law  governs  the  rights  and  obligations  of 
Treasury  and  the  Federal  Reserve  Banks. 

I*  As  descrit>ed  in  the  March  4  Release,  the  scope 
of  TRADES  is  limited.  As  a  general  rule,  if  a  matter 
is  not  covered  in  §  357.11(a),  TRADES  is  not 
applicable.  One  conunent  questioned  whether 
TRADES  covered  the  creation  and  attachment  of  a 
security  interest.  The  omission  of  creation  and 
attachment  in  S  3S7.11(a)  is  intentionail. 


cash  payment.  Dealer  B  will  instruct 
Participant  B  to  transfer  cash  to  Participant 
A  against  delivery  of  an  interest  in  the 
specified  securities.  Participant  A  will 
instruct  the  Federal  Reserve  Bank  to  transfier 
its  interest  in  the  Treasury  security  to 
Participant  B  against  simultaneous  credit  of 
cash,  liie  Federal  Reserve  Bank  will  debit 
Participant  A's  security  account  and  credit 
Participant  B's  security  account  and 
simultaneously  credit  Partici(>ant  A's  cash 
account  and  debit  Participant  B's  cash 
account.  Participtant  A  will  mark  its  books  to 
show  that  it  has  debited  Dealer  A's  sectirities 
account  and  credited  Dealer  A's  cash 
account.  Participant  B  will  mark  its  books  to 
show  the  Security  Entitlement  in  the 
Treasury  security  in  favor  of  Dealer  B  and  a 
debit  against  Dealer  B's  cash  account.  Federal 
law,  set  forth  in  §  357.12(a)  provides  that 
Participant  B  acquires  its  interest  in  the 
Treasury  book-entry  security  when  the 
Federal  Reserve  Bank  indicates  by  book-entry 
that  the  interest  in  the  security  has  been 
credited  to  Participant  B's  Securities 
Account.  Pursuant  to  §  357.11(a),  but  subject 
to  §  357.11(d),  Participant  B's  jurisdiction 
governs  Dealer  B's  acquisition  of  a  Securities 
Entitlement  from  Participant  B. 

HYPOTHETICAL  3 

TREASURY 

FEDERAL  RESERVE  BANK 

I 
PARTICIPANT 

Assume  Participant  wishes  to  obtain  a  loan 
bom  Federal  Reserve  Bank  and,  as  part  of  the 
transaction,  will  grant  Federal  Reserve  Bank 
a  security  interest  in  its  Securities 
Entitlement  with  respect  to  Treasury  book- 
entry  securities.  The  transaction  can  be 
accomplished  in  one  of  two  ways.  Pursuant 
to  §  357.12(c)(1),  the  Federal  Reserve  Bank 
can  mark  its  books  to  reflect  the  security 
interest.  As  a  matter  of  federal  law,  that 
action  creates  and  perfects  the  Federal 
Reserve  Bank's  security  interest  and  grants 
the  Federal  Reserve  Bank  priority  over  all 
other  claimants  (other  than  the  United  States 
pursuant  to  §357. 12(b)). '^  A  second  method 
for  completing  the  transaction,  as  set  forth  in 
§  357.12(c)(2),  would  be  to  take  whatever 
actions  are  authorized  by  applicable  law.  In 
that  case,  applicable  law  is  the  law  of  the 
jurisdiction  of  the  head  office  of  the  Federal 
Reserve  Bank.  If  that  jurisdiction  had 
adopted  Revised  Article  8,  it  would  be  the 
law  of  that  jurisdiction.  If  that  jurisdiction 
had  not  adopted  Revised  Article  8,  it  would 


"In  certain  limited  circumstances,  a  Federal 
Reserve  Bank  may  enter  into  an  agreement  under 
which  it  agrees  to  record  on  its  books  an  interest 
in  Participant's  book-entry  securities  in  bvor  of  a 
non-Participant,  such  as  a  governmental  entity. 
Under  these  circumstances,  the  non-Participant 
would  have  a  perfected  security  interest  with 
priority  over  other  claimants  (other  than  the  United 
Sutes  under  $  357.12(b)}.  It  should  be  noted  that. 
as  set  forth  in  5357.12(c)(1),  there  is  no  requirement 
that  either  the  United  States  or  a  Federal  Reserve 
Bank  agree  to  creation  and  perfection  of  a  security 
interest  in  this  way,  except  as  provided  in 
§  357.12(c)(1). 
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be  the  law  of  that  jurisdiction  as  if  the 
jurisdiction  had  adopted  Revised  Article  8. 
Under  Revised  Article  8,  the  Federal  Reserve 
Bank  s  interest  would  be  that  of  a  clearing 
corptoration. 
HYPOTHETICAL  4 

TREASURY 

FEDERAL  RESERVE  BANK 

I  I 

PARTiaPANT  A         PARTICIPANT  B 

Assume  that  Participant  A  wishes  to 
borrow  from  Participant  B  and  grant 
Participant  B  a  security  interest  in  its 
Security  Entitlement  in  Treasury  book-entry 
securities.  As  provided  in  §  357.12(c)(2),  the 
transaction  would  be  completed  pursuant  to 
applicable  law  determined  in  accordance 
with  357.11.  Although  such  an  interest  could 
be  recorded  on  the  books  of  a  Federal  Reserve 
Bank  under  §  357.12(c)(1),  Federal  Reserve 
Banks  generally  do  not  mark  their  books  to 
record  this  type  of  security  interest  for 
Participants. 
HYPOTHETICAL  5 

TREASURY 

FEDERAL  RESERVE  BANK 

I 

PARTICIPANT  A 

I 

DEALER  A 

I 
BANK  A 

Assume  that  Bank  A  wishes  to  borrow  from 
the  Federal  Reserve  Bank  and  will  pledge  its 
interest  in  Treasury  book-entry  securities 
held  at  Dealer  A  to  collateralize  that  loan. 
The  transaction  could  be  accomplished  in 
two  ways.  Pursuant  to  §  357.12(c)(1),  the 
interest  could  be  created  and  perfected  on  the 
books  of  a  Federal  Reserve  Bank.  Such  a 
transaction  would  take  place  in  the  following 
fashion.  Bank  A  could  have  Dealer  A  instruct 
Participant  A  to  deposit  securities  to  a  pledge 
account  specified  by  the  Federal  Reserve 
Bank.  The  Federal  Reserve  Bank  likely  would 
create  an  account  on  its  books  and  specify 
that  account  to  Bank  A  as  the  account  to 
receive  Bank  A's  interest  in  Treasury  book- 
entry  securities.  Participant  A,  upon 
receiving  Dealer  A's  instructions,  would  then 
instruct  the  Federal  Reserve  Bank  to  debit  its 
account  at  the  Federal  Reserve  Bank  and 
credit  the  account  created  by  the  Federal 
Reserve  Bank.  The  second  way  the 
transaction  could  take  place  is  by  any 
method  permitted  by  the  law  of  Dealer  A's 
(Bank  A's  Securities  Intermediary) 
jurisdiction.  This  could  involve  a  tri-party 
agreement  among  the  Federal  Reserve  Bank, 
Dealer  A,  and  Bank  A.  As  set  forth  in 
§  357.11(b)(1),  that  agreement  likely  would 
specify  which  jurisdiction's  law  is  to  govern 
the  transaction  and  could  sf)ecify  that  such 
choice  of  law  suf)ersedes  any  other  choice  of 
law  agreement  previously  entered  into  by 
Dealer  A  and  Bank  A.  If  Dealer  A's 
jurisdiction  has  not  adopted  Revised  Article 
8,  the  applicable  law  would  be  the  law  of 
Dealer  A's  jurisdiction  as  it  would  be 
amended  by  Revised  Article  8. 


Dated:  August  16, 1996. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  96-21469  Filed  8-20-96;  1:29  pm] 
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DEPARTMENT  OF  THE  TREASURY 


UMI 


Fiscal  Service 

31  CFR  Parts  306,  350,  356.  and  358 

Conforming  Book-entry  Changes 

agency:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasiu7  is  pubhshing  final  regulations 
to  conform  existing  miscellaneous 
regulatory  provisions  to  new  regulations 
governing  book-entry  Treasury  Bonds. 
Notes  and  Bills  that  are  being  published 
as  a  separate  rulemaking  document  on 
this  date.  The  changes  are  technical  and 
non-substantive. 
EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
Walter  T.  Eccard,  Chief  Counsel  (202) 
219-3320.  or  Cynthia  E.  Reese,  Deputy 
Chief  Counsel,  (202)  219-3320.  Copies 
of  the  final  regulations  are  being  made 
available  for  downloading  from  the 
Bureau  of  the  Public  Debt  home  page  at 
the  following  address:  http:// 
www.ustreas.gov/treasury /bureaus/ 
pubdebt/pubdebt.html. 
SUPPLEMENTARY  INFORMATION:  In  a 
separate  publication  in  this  Federal 
Register,  the  Department  of  the  Treasury 
is  publishing  a  final  rule  that,  on  and 
after  the  effective  date,  will  govern 
Treasury  bonds,  notes,  and  bills 
(Treasury  securities)  in  book-entry  form 
held  in  the  commercial  book-entry 
system  (31  CFR  Part  357).  That  rule 
incorporates  by  reference  recent  and 
significant  changes  in  commercial  law 
addressing  the  holding  of  seciuities  in 
book-entry  form  through  intermediaries. 
The  rule  replaces  existing  Treasury 
regulations  that  contain  outdated  legal 
concepts. 

In  this  rulemaking  document,  existing 
Treasury  regulations  are  being  amended 
to  conform  to  the  changes  in  Part  357. 
No  other  changes  of  a  substantive  nature 
are  being  made.  These  various  technical 
changes  are  summarized  below. 

Part  306 

Subpart  O  of  Part  306  contains  the 
provisions  governing  book-entry 
Treasury  securities  that  have  been  in 
effect  for  over  twenty  years.  Almost  all 
of  these  provisions,  including  those 
dealing  with  transfer  and  pledge,  are 


being  supplanted  bv  the  new  regulations 
in  31  CFR  Part  357,'Subpart  B  (the 
"TRADES"  regulations).  The  only 
provisions  that  vviii  continue  to  have 
any  force  on  and  after  the  effective  date 
are  those  dealing  with  the  procedures 
for  withdrawal  of  securitie.-;  from  book- 
entry'  Those  provisions  only  apply  to 
securities  issued  before  .August  15. 
1986.  which  were  offered  in  definitive    ^ 
(certificated)  form. 

In  revised  §  306,115,  a  new  definition 
of  "Eligible  book-entry  Treasury 
security"  has  been  added  and  the 
definition  of  "Definitive  Treasury 
security"  is  being  retained,  but 
otherwrise  the  definitions  in  31  CFR 
§  357.3  will  apply.  Revised  §  306.117 
contains  the  rules  for  withdrawal  of 
Eligible  book-entry  Treasury  securities 
for  conversion  to  definitive  form.  It  is 
based  on  provisions  in  former 
§§  306.118(d)  and  (f)  and  306.119.  All 
other  provisions  of  current  Subpart  O 
are  covered  by  TRADES  or  are  obsolete. 

Part  350 


This  Part  contained  the  regulations 
governing  Treasury  bills  that  were 
offered  exclusively  in  bookrentry  form, 
beginning  in  1976.'  Subpart  C  of  Part 
350,  which  related  to  direct  access 
Treasiuy  bill  accounts,  was  superseded 
by  the  TREASURY  DIRECT  regulations 
in  Part  357,  Subpart  C.  Subpart  B  of  Part 
350.  which  related  to  Treasury  bills  held 
in  the  commercial  book-entry  system, 
was  applicable  until  promulgation  in 
1993  of  the  uniform  offering  circular,  31 
CFR  Part  356  (Sale  and  Issue  of  Book- 
Entry  Treasury  Bills.  Notes,  and  Bonds. 
Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  1-93).  Under 
§§  356.3  and  356.5.  Treasury  bills  were 
made  subject  to  31  CFR  Part  306  and 
357.  Because  Treasury  bills  have  a 
maturity  of  no  longer  than  one  year, 
there  are  currently  no  unmatured 
Treasury  bills  subject  to  Part  350. 
Therefore,  Part  350  is  being  removed. 

Part  356 

All  of  the  changes  in  this  Part  either 
replace  references  to  31  CFR  Part  306 
with  Part  357.  or  add  references  to 
TRADES. 

Part  358 

One  change  is  being  made  to  Section 
358.3  to  delete  language  that  will  no 
longer  apply  as  a  result  of  the 
pubUcation  of  TRADES. 

Procedural  Requirements 

This  rulemaking  does  not  meet  the 
criteria  for  a  "significant  regulatory 


'  (Subpart  D  of  Part  350  provided  for  iiisuance  of 
definitive  bills  on  an  exception  basis  for  a  limited 
period  oi  time.) 
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action"  pursuant  to  Executive  Order 
12866.  The  notice  and  public  comment 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this 
rulemaking.  Therefore,  the  Paperwrork 
Reduction  Act  does  not  apply 

List  of  Subjects  in  31  CFR  Parts  306, 
350. 356.  and  358 

Bonds,  Federal  Reserve  System, 
Government  securities.  Securities. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  31 
U.S.C.  3121,  31  CFR  chapter  II  is 
amended  as  follows: 

PART  306— GENERAL  REGULATIONS 
GOVERNING  U.S.  SECURITIES 

1.  The  authority  citation  for  part  306 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  chapter  31;  5  U.S.C 
301;  12  U.S.C.  391. 

2.  Section  306.115  is  revised  to  read 
as  follows: 

§306.115    Definition  of  terms. 

For  the  purposes  of  this  subpart,  the 
definitions  provided  in  31  CFR  357.3 
are  applicable,  with  the  following 
additions: 

Definitive  Treasury  security  means  a 
Treasury  bond,  note,  certificate  of 
indebtedness,  or  bill  issued  under  31 
U.S.C.  chapter  31  in  engraved  or  printed 
form. 

Eligible  book-entry  Treasury  security 
means  a  security  maintained  in 
TRADES  that  was  originally  issued  prior 
to  August  15, 1986,  which  by  the  terms 
of  its  offering  circular  is  available  in 
either  definitive  or  book-entry  form. 

3.  Section  306.116  is  removed  and 
§306.117  is  redesignated  as  §306.116 
and  revised  to  read  as  follows 

§306116    Scope  and  effect  o<  book  entry 
procedure 

(a)  Except  as  provided  in  §  306.117, 
the  provisions  of  31  CFR  part  357, 
subparts  A,  B,  and  D  apply. 

(b)  This  subpart  is  effective  January  1 , 
1997. 

4.  Section  306.118  is  removed  and 
§  306.119  is  redesignated  as  §  306.117 
and  revised  to  read  as  follows: 

§  306. 1 1 7     Withdrawal  of  eligible  book- 
entry  Treasury  securities  for  conversion  to 
definitive  form. 

(a)  Eligible  book-entry  Treasury 
seciuities  may  be  vvrithdrav«i  from 


TRADES  by  requesting  delivery  of  like 
definitive  Treasury  securities. 

(b)  A  Reserve  bank  shall,  upon  receipt 
of  appropriate  instructions  to  withdraw 
eligible  book-entry  Treasury  securities 
from  book-entry  form  in  TRADES, 
convert  such  securities  into  definitive 
Treasury  securities  and  deliver  them  in 
accordance  with  such  instructions;  no 
such  conversion  shall  affect  existing 
interests  in  such  Treasury  securities. 

(c)  All  requests  for  vsdthdrawal  of 
eligible  book-entry  Treasury  securities 
must  be  made  prior  to  the  maturity  or 
date  of  call  of  the  seoirities. 

(d)  Treasury  seciuities  which  are  to  be 
delivered  upon  withdrawal  may  be 
issued  in  either  registered  or  bearer 
form,  to  the  extent  permitted  by  the 
applicable  offering  circular. 

5.  Sections  306.120,  §306.121, 

§  306.122,  and  the  Appendix  to  subpart 
0  are  removed. 

PART  350— REGULATIONS 
GOVERNING  BOOK-ENTRY  BILLS-- 
[REMOVED] 

6.  Part  350  is  removed. 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS 

7.  The  authority  citation  for  part  356 
.  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  3102  et 
seq.;  12  U.S.C  391. 

8.  Section  356.2  is  amended  by 
adding  the  following  definition  in 
alphabetical  order: 

§356.2    Definitions 

TRADES  means  the  Treasury /Reserve 
Automated  Debt  Entry  System. 
•        •        •        *        * 

9.  Section  356.3  is  amended  by 
revising  the  introductory  text  and  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 

§  356.3     Book-entry  securities  and 
systems 

Securities  issued  subject  to  this  part 
shall  be  held  in  either  of  two  systems  for 
maintaining  book-entry  securities,  as 
described.  Seciuities  may  be  transferred 
from  one  system  to  the  other  in 
accordance  with  Treasury  regulations 
governing  book-entry  Treasury  bills, 
notes  and  bonds.  See  Department  of  the 
Treasury  Circular,  PubUc  Debt  Series 
No.  2-86,  as  amended  (31  CFR  part 
357). 

(a)  Treasury/Reserve  Automated  Debt 
Entry  System  (TRADES).  TRADES  is 
established,  maintained  and  operated  by 
the  Federal  Reserve  Banks  acting  as 


fiscal  agents  of  the  United  States, 
pursuant  to  12  U.S.C.  391.  *  *  * 

*  •        •        •        • 

10.  Section  356.5  is  amended  by 
revising  the  first  two  sentences  in  its 
introductory  text  to  read  as  follows: 

§  .'^56, i     Descnptior  .?'  secu'Uies 

Securities  offered  pursuant  to  this 
part  are  offered  exclusively  in  book- 
entry  form  and  are  direct  obligations  of 
the  United  States,  issued  under  chapter 
31  of  title  31  of  the  United  States  Code. 
The  securities  are  subject  to  the  terms 
and  conditions  set  forth  in  this  part,  as 
well  as  the  regulations  governing  book- 
entry  Treasury  bills,  notes,  and  bonds 
(31  CFR  part  357)  and  the  offering 
annoimcements,  all  to  the  extent 
applicable.  *  *  • 

•  •        •        •        • 

11.  Section  356.11  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)  to  read  as  follows: 


356 
(a) 


jDmsslon  of  bids. 


(2)  If  the  awarded  securities  are  to  be 
issued  in  TRADES,  a  submitter  must 
have  on  file  at  a  Federal  Reserve  Bank 
a  certificate  listing  those  persons  who 
are  authorized  to  submit  tenders  on  its 
behalf.  *  *  * 

•  •        •        *        • 

12.  Section  356.17(b)  is  revised  to 
read  as  follows: 

§356.17    Responsibility  tor  payment 

•  *         •         *        • 

(b)  TRADES.  For  securities  held  in 
TRADES,  payment  of  the  par  amovmt 
and  announced  accrued  interest,  if  any, 
must  be  submitted  with  the  tender 
unless  provision  has  been  made  for 
payment  by  charge  to  the  funds  account 
of  a  depository  institution. 

•  •        •        *        * 

13.  Section  356.31  is  amended  by 
revising  the  first  sentences  of  both 
paragraphs  (a)  and  (c)  and  all  of 
paragraph  (d)  to  read  as  follows: 

§356.31     STRIPS. 

(a)  General.  A  note  or  bond  may  be 
designated  in  the  offering 
announcement  as  eligible  for  the  STRIPs 
program.  At  the  option  of  the  holder, 
and  generally  at  any  time  from  its  issue 
date  until  its  call  or  maturity,  any  such 
securit}'  may  be  "stripped"  i.e.,  divided 
into  separate  principal  and  interest 
components  maintained  in  TRADES. 


(c)  Reconstituting  a  security.  Stripped 
interest  and  principal  components  may 
be  reconstituted,  i.e.  restored  to  their 
fully  constituted  form,  and  maintained 
in  TRADES.  •  *  * 
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fd]  AppJic^ibff'  f^lations.  Unless 
)tnen.\  ,s^'  urnviipi  in  this  part,  notes 
di\<\  bunds  stripped  into  their  STRIPS 
;  1  ):iiponer.t>  dpp  enverned  by  subparts  A, 
H  diid  D  :)t  par!  <5~  of  this  chapter. 

PART  35&-REGULATIONS 
GOVERNING  CUBES  (COUPONS 
UNDER  BOOK-ENTRY  SAFEKEEPING) 

14  The  authiir;'\  a'auon  for  part  358 
continues  to  reac  is  follows: 

Authontv.  31  U.S.C.  chapter  31;  12  U.S.C 

39; 

15  Section  J58  j  is  revised  to  read  88 

follows; 

§358.3     Governing  regulations 

t;i  BES  art'  rteeinea  to  De  securities  for 
purposes  (5;  subparts  A,  B,  and  D  of  part 

<5~  ijf  this  I  ftapter. 

DaU'd    Alliens'  !h    ;  QQf 
derald  Murphy 
^ iM  G  As>.i^:ant  Secretary. 
FK  ;)'.<     (f>-:i4rt«  r    ed  8-20-96;  1:29  pm] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  75,  76,  77,  270,  271,  272, 
607,  642.  648,  662,  563,  664  and  48  CFR 
Chapter  34 

Regulatory  Reinvention 

AGENCY:  Department  of  Education. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Secretary  is  giving  the 
public  early  notice  of  actions  he  intends 
to  take  to  simplify  regulations  and 
reduce  regulatory  burden.  This  notice 
solicits  public  input  to  help  guide  the 
Department  in  developing  proposed 
amendments  to  certain  regulations. 
DATES:  Comments  wdll  be  most  useful  if 
submitted  by  September  23, 1996  or  by 
the  date  specified  in  the  section 
discussing  the  relevant  regulations  or 
programs. 

ADDRESSES:  All  comments  should  be 
addressed  to  the  individual  listed  in  the 
relevant  program  sections 
FOR  FURTHER  INFORMATION  CONTACT: 
The  individual  Usted  in  the  "CONTACT" 
portion  of  the  section  discussing  the 
relevant  regulations  or  programs. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  President,  on  March  4,  1995, 
announced  a  Regulatory  Reinvention 
Initiative  to  reform  the  Federal 
regulatory  system.  The  Initiative 
required  all  Federal  agencies  to  review 
their  regulations  page  by  page. 
Regulators  were  asked  to  eliminate 
obsolete  regulations,  improve  or 
reinvent  regulations,  revise  regulations 
to  reward  results  rather  than  process, 
and  streamline  regulations  to  achieve 
agency  goals  in  the  most  efficient  and 
least  intrusive  way  possible.  Since 
March  of  1995,  the  Department  has  been 
reviewing  thoroughly  all  of  its 
regulations  pursuant  to  the  President's 
instructions. 

As  directed  by  the  President,  in  June 
of  1995  each  Federal  agency  submitted 
a  plan  to  the  Director  of  the  Office  of 
Management  and  Budget  describing  the 
actions  it  planned  to  take  to  eliminate 
or  improve  existing  regulations.  The 
Secretary  promised  the  President  that 
the  Department  would  eliminate  or 
reinvent  1,984  pages  of  regulations, 
representing  93%  of  the  Department's 


regulations.  As  of  June  30, 1996,  the 
Department  has  achieved  well  over  one- 
half  of  its  goals.  The  Department  has 
eliminated  or  reinvented  1347  pages 
(approximately  68%)  of  the  regulations 
the  Department  promised  it  would 
change.  In  addition,  comprehensive 
legislative  reinvention  proposals 
regarding  the  Individuals  with 
Disabilities  Education  Act  and  adult  and 
vocational  education  are  pending  in 
Congress  that  would  affect  512  pages 
(26%)  of  the  regulations  that  the 
Department  is  committed  to  eliminating 
or  improving.  The  remaining  289  pages 
that  the  Department  promised  to 
eliminate  or  improve  have  been  or  are 
being  reviewed,  and  Department 
employees  are  developing  final 
regulations  or  notices  of  proposed 
rulemaking  to  eliminate  or  improve  the 
regulations. 

Examples  of  Regulatory  Reinvention 

The  Department  already  has  made  a 
number  of  reforms  that  have  led  to 
fewer  regulations  and  better  decisions 
about  when  to  regulate.  The  Office  of 
the  Federal  Register  proposed  that  the 
Department  publish  an  additional  fourth 
volume  for  Title  34  of  the  Code  of 
Federal  Regulations;  the  Department 
avoided  this  action  by  removing  enough 
regulations  to  obviate  the  need  for  a 
fourth  volume. 

One  specific  example  of  regulatory 
reform  is  the  Department's  decision  not 
to  issue  regulations  to  implement  the 
Goals  2000  and  School-to- Work  statutes, 
giving  schools,  school  districts,  and 
States  maximum  flexibility  to  use  funds 
within  statutory  limits. 

The  Department  has  made  a  number 
of  changes  to  the  student  financial  aid 
regulations  that  eliminate  pape-^vork 
burden,  increase  flexibility,  and  reduce 
regulatory  requirements  for  certain 
colleges  and  universities.  These  changes 
include  relieving  colleges  and 
universities  with  sound  financial 
standing  and  good  refund  processing 
histories  of  the  requirement  to  maintain 
a  cash  reserve  fund  to  cover  tuition 
refunds  and  allowing  institutions  with 
access  to  the  National  Student  Loan 
Data  System  (NSLDS)  once  in  operation, 
to  use  that  system  to  obtain  financial  aid 
transcripts. 

In  one  of  the  most  far-reaching 
changes,  the  Department  eliminated 
discretionary  grant  application 
requirements  for  non-competing 
continuation  awards,  substantially 
reducing  paperwork  burden  on 
applicants  and  streamlining  the 
Department's  grant  award  process. 
Instead,  the  Department  will  approve 
budgets  for  the  entire  project  period  and 
will  base  approval  of  non-competing 


continuation  awards  solely  on  the 
grantees'  performance  reports.  This 
reform  will  save  6,000  grantees  fi-om 
submitting  applications  each  year. 

Invitation  to  Comment 

The  Secretary  invites  comments  on 
the  Department's  plans  to  revise  the 
administrative  and  program  regulations 
discussed  below.  After  considering  the 
comments  received  in  response  to  this 
advance  notice,  the  Secretary  intends  to 
publish  notices  of  proposed  rulemaking 
with  an  opportunity  for  further  public 
comment  before  implementing  any 
amendments  to  the  regulations. 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  Department's  plans  to  the 
individual  listed  in  the  "Contact" 
section  of  the  regulations  to  be 
amended.  Comments  will  be  available 
for  public  inspection  during  and  after 
the  comment  period  at  the  specified 
address  between  the  hours  of  9:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
of  each  week  except  Federal  holidays. 

General  Questions 

The  Secretary  requests  comments  on 
the  following  general  questions: 

•  Would  tne  actions  described  below 
provide  useful  regulatory  relief? 

•  Are  there  other  ways  the  Secretary 
could  reduce  costs  and  burdens 
associated  with  these  regulations? 
More  specific  questions  about  particular 
regulations  are  asked  in  the  sections 
below. 

Specific  Programs  and  Regulations 

1.  Education  Department  General 
Administrative  Regulations  (34  CFR 
Parts  75,  76.  and  77) 

Proposed  Actions 

Parts  75,  76,  and  77  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  contain  general 
requirements  that  govern  direct  grant 
programs  and  State-administered  grant 
programs.  The  Secretary  proposes  to 
reduce  dramatically  the  number  of 
regulations  in  parts  75  and  76.  The 
Secretary  plans  to  remove  from  parts  75, 
76,  and  77  those  sections  that  are 
unnecessary,  obsolete  or  merely 
explanatory.  Also,  the  Secretary  plans  to 
update  references,  renumber  sections, 
and  consolidate  a  number  of  provisions. 
The  Secretary  plans  to  revise  the 
evaluation  requirements  and  may  add 
other  provisions  that  will  give  grantees 
more  flexibility  in  administering  a 
project.  Most  important,  the  Secretary 
intends  to  create  a  handbook  that  would 
contain  descriptions  of  procedural 
requirements  and  statutory 
requirements  instead  of  putting  the 
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information  in  regulations.  The 
Secretary  intends  to  include  in  internal 
Department  directives,  as  well  as  in  the 
handbook,  those  pro\'i8ions  currently  in 
EDGAR  that  regulate  Department 
conduct  and  do  not  affect  recipients. 
The  Secretary  is  particularly  interested 
in  comments  on  whether  grant 
applicants  and  program  beneficiaries 
would  find  a  comprehensive  handbook 
useful. 

Comments  will  be  available  for  public 
inspection  in  Room  3636,  GSA  National 
Capital  Region  Building,  at  7th  and  0 
Streets  SAV  ,  Washington.  D.C. 

Contact.  Kathv  Thomas  bv  telephone 
at  (202)  708-«287,  by  writing  to  U.S. 
Department  of  Education,  600 
Independence  Avenue  S.W.,  (Room 
3636.  ROB  Building),  Washington,  D.C. 
20202-4248,  or  by  e-mail  to  kathy— 
thomas@ed.gov. 

2.  Education  Department  Acquisition 
Regulation  (48  CFR  Chapter  34) 

Proposed  Actions 

The  Secretary  plans  to  make  the 
Education  Department  Acquisition 
Regulation  (EDAR)  easier  to  use  by 
eliminating  unnecessary  regulations  and 
updating  provisions.  The  Secretary 
would  eliminate  those  requirements  that 
duplicate  the  requirements  in  the 
Federal  Acquisition  Regulation,  such  as 
§3404.170  regarding  ratification  of 
unauthorized  contract  awards.  As 
another  example,  the  Department  would 
eliminate  Subpart  3437.2  and  related 
clause  3452.237-70  which  require  all 
reports  prepared  by  a  contractor  to 
contain  certain  information  that  is  no 
longer  necessary. 

The  Secretary  particularly  requests 
comments  on  which  areas,  if  any, 
should  he  deregulated  in  EDAR. 

Comments  will  be  available  for  public 
inspection  in  Room  3636,  GSA  National 
Capital  Region  Building,  at  7th  and  D 
Streets.  S.W.,  Washington,  D.C. 

Contact:  Cathy  Girouard  by  telephone 
at  (202)  708-8529,  by  writing  to  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
3636,  ROB  Building).  Washington.  D.C. 
20202-4248,  or  by  e-mail  to 
cathy girouard@ed.gov. 

3.  Desegregation  of  Public  Education 
Programs  (34  CFR  Parts  270,  271,  and 
272) 

Proposed  Actions 

These  programs  provide  grants  to 
projects  that  help  public  school  districts 
and  personnel  in  the  preparation, 
adoption,  and  implementation  of  plans 
for  the  desegregation  of  public  schools 
and  in  the  development  of  effective 
methods  of  coping  with  special 


educational  problems  occasioned  by 
desegregation.  In  addition  to  removing 
redundant  requirements  and 
unnecessary  definitions  in  the  general 
regulations  (Part  270),  State  Educational 
Agency  Program  (Part  271).  and 
Desegregation  Assistance  Center 
Program  (Part  272),  the  Secretary  plans 
to  consolidate  the  regulations  governing 
these  programs  into  one  CFR  part.  The 
Secretary  expects  these  changes  to 
highUght  distinctions  between  the  two 
programs  and  result  in  clearer 
regulations  that  are  easier  for  grantees  to 
use. 

Conunents  will  be  available  for  public 
inspection  in  Room  4500,  Portals 
Building,  at  1250  Maryland  Avenue, 
S.W.,  Washington,  D.C. 

Contact:  Adell  Washington  by 
telephone  at  (202)  260-2495,  by  writing 
to  U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  (Room 
4500,  Portals),  Washington,  D.C.  20202, 
or  by  e-mail  to 
adell washington@ed.gov. 

4.  Strengthening  Institutions  Program 
(34  CFR  Part  607) 

Proposed  Actions 

This  program  provides  grants  to 
institutions  of  higher  education  to 
improve  their  academic  programs, 
institutional  management,  and  fiscal 
stability.  The  Secretary  intends  to  revise 
the  selection  criteria  and  eligibiUty 
requirements  for  the  program.  The 
Secretary  would  like  to  clarify  the 
requirements  for  demonstrating 
eUgibihty  for  a  waiver  of  the  statutory 
eligibility  requirements.  How  should 
these  requirements  be  revised? 

The  Secretary  would  make  these 
changes  after  the  program  is 
reauthorized  because  the  Secretary 
believes  it  would  not  be  useful  to  devote 
resources  to  revising  the  regulations 
now  when  it  is  possible  that  the 
statutory  requirements  may  change  as  a 
result  of  reauthorization.  The  program  is 
authorized  until  September,  1997.  The 
Secretary  particularly  requests 
comments  on  whether  there  are  reasons 
why  the  Department  should  consider 
revising  the  regulations  prior  to 
reauthorization. 

Comments  will  be  available  for  public 
inspection  in  Room  600C,  Portals 
Building,  at  1250  Maryland  Avenue, 
S.W.,  Washington,  D.C. 

Contact:  Louis  Venuto  by  telephone  at 
(202)  708-8839,  by  vmting  to  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
600C,  Portals  Building),  Washington, 
D.C.  20202-5335.  or  by  e-mail  to 
louis venuto@ed.gov. 


5.  Training  Program  for  Federal  Trio 
Programs  (34  CFR  Part  642) 

Proposed  Actions 

The  Secretary  is  currently  reviewing 
these  regulations  and  would  like  public 
comment  on  how  the  program  and 
program  regulations  could  be  improved. 
For  example,  could  the  selection  criteria 
or  the  implementation  of  the  funding 
priority  for  applicants  that  have 
conducted  training  projects  under  Title 
IV  of  the  Higher  Education  Act  be 
improved? 

The  Secretary  would  implement  any 
changes  after  the  program  is 
reauthorized  because  the  Secretary 
believes  it  would  not  be  useful  to  devote 
resources  to  revising  the  regulations 
now  when  it  is  possible  the  statutory 
requirements  may  change  in  the  next 
year.  The  program  is  authorized  until 
September,  1997. 

The  Secretary  particularly  requests 
comments  on  whether  there  are  reasons 
why  the  Department  should  consider 
revising  the  regulations  prior  to 
reauthorization. 

Comments  will  be  available  for  public 
inspection  in  Room  600D,  Portals 
Building,  at  1250  Maryland  Avenue, 
S.W.,  Washington,  D.C. 

Contact:  Blanca  Rodriguez  by 
telephone  at  (202)  708-4804,  by  writing 
to  U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
600D,  Portals  Building),  Washington. 
D.C.  20202-5249,  or  by  e-mail  to 
blanca rodriguez@ed.gov. 

6.  Graduate  Assistance  in  Areas  of 
National  Need  (34  CFR  Part  646) 

Proposed  Actions 

This  program  provides  fellowships 
through  academic  departments  of 
institutions  of  higher  education  to  assist 
graduate  students  of  superior  ability 
who  demonstrate  financial  need.  The 
Secretary  is  currently  considering 
changes  to  these  regulations  to  improve 
the  program  and  reduce  regulatory 
burden.  Are  there  particular  regulatory 
provisions  that  could  be  eliminated  or 
improved? 

The  Secretary  would  make  any 
changes  after  the  program  is 
reauthorized  because  the  Secretary 
beUeves  it  would  not  be  useful  to  devote 
resources  to  revising  the  regulations 
because  the  statutory  requirements  may 
change  in  the  next  year.  The  program  is 
authorized  until  September  30, 1997. 
The  Secretary'  particularly  requests 
comments  on  whether  there  are  reasons 
why  the  Department  should  consider 
revising  the  regulations  prior  to 
reauthorization. 

Comments  will  be  available  for  public 
inspection  in  Room  CYC  80,  Portals 
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Building,  at  1250  Maryland  Avenue, 
S  VV    Washington,  D.C. 

i.ontact  (  osette  Ryan  by  telephone  at 
'  J02i  26O-360a,  by  writing  to  U.S. 
Department  of  Education,  600 
In(iepeaden<  e  .\ venue,  S.W.  (CYC  80, 
Portak  Buiidirv),  Washington,  D.C 
20202-524^  or  r)\  e-mail  to 
osset;t'__rvune.t'(i  i^ov. 

Higher  Edu<  a'uT.  H'^n^rams  in 
Mod  en  Foreign  Language  Training  and 
Area  Studies:  Doctoral  Dissertation 
Keseart  h  .\broad  Fellowship  Program; 
Facuitv  Research  .^b^oad  Fellowship; 
Group  Pro)e<:ts  Abrod  :  f'-'Hiram  (34  CFR 
Part.s  662,  661  and  664, 

Proposed  .Actiijns 

These  prograrus  are  designed  to 
ontnbute  'o  the  development  and 


improvement  of  the  study  of  modem 
foreign  languages  and  area  studies  in  the 
United  States  by  providing 
opportunities  for  scholars  to  conduct 
research  abroad.  The  Secretary  intends 
to  improve  the  application  review 
process  and  to  update  the  regulations  in 
light  of  developments  in  the  field  of 
foreign  language,  area,  and  international 
studies,  such  as  political  developments 
abroad,  modifications  in  the  policies 
and  practices  of  the  J.  William  Fulbright 
Foreign  Scholarship  Board,  and  new 
interpretations  of  regulations.  These 
anticipated  changes  include  changes  in 
nomenclature,  changes  in  selection 
criteria,  and  reduction  of  burden 
associated  with  the  regulations. 

Would  improvements  in  these  areas 
be  useful?  Are  there  additional 


;nipro\ements  in  the  regulations  'hat 
iXiuld  be  made ' 

(.oninients  vv.i,  tie  a^'ailable  for  uublic 
i:,spec;tinn  ui  Su.'e  nuti,  l-ortais 
Biiildip.g,  a!  l^^i.i  .Marviand  ,\venue, 
S.W    VVashirmtou,  DC 

Dates.  Comments  ui;!  be  most  usefui 
if  submitted  by  August  i''),  1996 

Contact:  Karla  Ver  Bryck  Block  by 
telephone  at  (202)  401-^774  by  writing 
to  U.S.  Department  of  K«uuati,)r   BOO 
Independence  .-\ venue  -S  \V  i.Sui*e  6nc 
Portals  Buildmiii,  vV'ashnisiton,  DC. 
20202,  fir  h\  e-mail  to 
karla_\  ert!rvckbirx.k@ed  gov 

Dated   Aagust  iy,  199fa. 
Richard  W  Riley, 

>f^retar\'  of  Education 
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Proclamation  6912  of  August  21,  1996 

WcuTiPf  s  FqiialiH'  Day,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  America's  earliest  days,  our  citizens  have  engaged  in  a  passionate 
struggle  to  create  a  Nation  where  all  can  enjoy  the  benefits  of  democracy 
in  equal  measure.  In  1920,  we  took  a  great  step  toward  that  noble  goal 
by  declaring  that  the  right  to  vote  could  not  be  denied  on  the  basis  of 
gender.  This  76th  anniversary  of  the  adoption  of  the  19th  Amendment 
to  the  Constitution  gives  us  an  opportunity  to  celebrate  the  advances  made 
in  empowering  women  to  fully  participate  in  the  political,  cultural,  social, 
and  economic  life  of  our  country. 

At  long  last  we  are  seeing  the  fruits  of  our  efforts  to  establish  a  society 
made  strong  by  its  vast  diversity — a  place  where  women  not  only  make 
gains  in  traditionally  male  fields,  but  also  use  their  talents  and  perspectives 
to  enlarge  the  scope  of  public  life.  The  extraordinary  success  of  our  female 
athletes  at  the  Centennial  Olympic  Games  in  Atlanta  is  one  stirring  example 
of  this  progress.  Historically  excluded  from  so  many  eirenas,  today's  women 
are  carrying  a  shining  torch  of  hope  for  younger  generations  to  follow. 

Now  the  challenge  is  to  keep  the  doors  of  opportunity  open  and  to  build 
oil  the  changes  begun  by  the  ratification  of  the  19th  Amendment.  We  must 
continue  to  encourage  women  to  pursue  elected  office  and  to  contribute 
to  the  civil  discourse.  Every  American  stands  to  gain  when  women  and 
men  of  all .  backgrounds  participate  in  the  political  process  and  exercise 
their  right  to  vote.  This  is  a  right  that  we  must  never  take  for  granted — 
and  a  responsibility  we  must  never  shirk — because  it  gives  each  of  us  a 
voice  in  our  national  debate  and  calls  every  citizen  to  join  in  the  pursuit 
of  our  Nation's  fundamental  ideals. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  26,  1996,  as 
Women's  Equality  Day.  I  call  upon  all  Americans  to  reflect  on  both  the 
struggles  and  accomplishments  of  all  women  and  to  promote  the  observance 
of  this  day  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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10  FeOerai  Register  users. 
Inclusion  or  exclusion  rrom 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Public  relations: 
Public  affairs  policies  and 
procedures,  CFR  pan 
removed;  published  8-23- 
96 

EDUCATION  DEPARTMENT 

Postsecondarv  education 
Student  support  services 
program;  published  7-24- 
96 
ENERGY  DEPARTMENT 
Acquisition  regulations 
Management  ana  operating 
cx)ntracts- 

Contract  reform  initiative 
inTptementation; 
published  6-24-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Conflict  o<  interests;  put)lished 
8-23-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation    vanous 
Slates  "^ 

California;  published  6-24-96 
New  Mexico   oubiished  6- 

24-96 
Virginia,  pubiishec  7-24-96 
Hazardous  waste  program 
authorizations 
Nevada,  pubiishec  5-24-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  sen^ices,  special; 
Private  land  mobile 
sen/ices- 
Automatic  vehicle 
monitonng  systems; 
correcton;  published  7- 
24-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Pnvacy  Act;  implementation: 
Federal  regulator,  reform; 
published  S-23-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animai  drugs,  feeds,  and 
related  Drod'.x;ts: 


New  drug  appllcattons- 
Semouramian  wif' 
bacit'acin  methylene 
disaiicyate  arx) 
''oxarsone,  co-^'ection; 
pubiisneo  8-23-96 

GRAB  Of  pnor-sanctioneo 

ingredients: 

High  fructose  com  syrup; 

published  8-23-96 
Hydrophobic  silica, 

published  6-23-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid 

Medical  eligibilit>  quality 
control  program 
requirements,  etc.: 
Federal  regulatory  reform; 
published  7-24-96 

LABOR  DEPARTMENT 

Federal  Contract  Compliance 
Programs  Office 

Disabled  veterans,  Vietnam 
era  veterans,  and  individuals 
with  disabilities,  affirmative 
action  and  nondiscnmmatior 
obligations  of  contractors 
and  sutjcontr 

actors 
Reporting  and 
'ecordkeeping 
requirements   publis.hed 
8-23-96 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 
Office 

Sarxjtions.  biocKed  persons, 
specially  desigr.ated 
nationals,  terrorists,  and 
rwrcotics  traffickers,  and 
biocned  vessels,  list 
consolidation 

Correction    poonsned  8-23- 

96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

AghcuJtural  Marketing 
Service 

AlnrwrxJs  grown  in  Califomia; 
comments  due  t>y  8-30-96; 

published  7-3' -96 
Onions  Qfown  ip- 
Idann  a^ta  Oregon; 
comments  due  tjy  &-30- 
96;  put)lished  7-31-96 
Potatoes  (Irish)  grown  in- 

Idaho  and  Oregon; 
comments  due  by  8-28- 
96;  put)lished  7-29-96 
Prunes  (dried)  produced  in 
Califomia;  comments  due  by 
8-30-96:  published  7-31-96 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Heair^^ 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Japanese  beede;  comments 
due  by  8-26-96;  published 
6-25-96 

COMMERCE  DEPARTMENT 
National  Oceanic  anc 
Atmospheric  Administration 
Fishery  conservation  and 
ntartagement 
Gulf  of  Alaska  groundflsh; 
comments  due  by  8-30- 
96;  published  7-&-96 
Gutf  of  Mexico  reef  fish; 
comments  due  by  8-30- 
96:  publshed  8-15-96 
Ocean  salmon  off  coasts  of 
Washington,  Oregon  and 
Califomia:  comments  due 
by  8-27-96:  pubTished  8- 
"3-96 

EDUCATION  DEPARTMENT 

Direct  gran'  pf.aqrams 

romme^ts  ;3ut  ^\  ^-;^^.:  ~»6; 

pubiishei::   "■■■?-9': 
Elementar-,  a'x:  se<;;ont3a', 

education 

Indian  fellowship  and 
fxofessiona'  deveiopmp->' 
programs    comrrienti  o^e 
t»y  8-26-96,  published  7- 
26-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Aif  pollution  con!'0'    ne* 

rTKitor  vehicles  and  engines: 

Highway  heavy-duty 
engines;  emissions 
control;  comments  due  by 
8-26-96;  published  6-27- 
96 
Air  pollution:  standards  of 

performance  for  new 

stationary  sources: 

Nonmetallic  mineral 
processing  plants; 
comments  due  by  8-26- 
96;  published  6-27-96 

Volatile  organic  compound 
(VOC)  emissions- 
Architectural  coatings; 
comments  due  by  8-30- 
96;  published  6-25-96 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

American  Samoa  et  al.; 
correction;  comments  due 
by  8-26-96;  published  7- 
25-96 

Califomia;  comments  due  by 
8-26-96;  published  7-25- 
96 

Illinois;  comments  due  t)y  8- 
26-96;  published  7-25-96 

Iowa;  comments  due  by  8- 
28-96;  published  7-29-96 


Missouri;  comments  due  t>y 

8-28-96;  published  7-29- 

96 
Pennsylvania;  comments 

due  by  8-29^;  published 

7-30-96 
Tennessee;  comments  due 

by  8-28-96;  published  7- 

29-96 
Wasf^ington;  comments  due 

by  8-26-96;  published  7- 

25-96 
Wisconsin;  comments  due 

by  8-28-96;  published  7- 

29-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 


Washington;  comments  due 
by  8-28-96 ;  put>lished  7- 
29-96 
Clean  Air  Act; 

State  operating  permits 
programs- 
New  York;  comments  due 
by  8-29-96;  published 
7-30-96 
Drinking  water. 
National  primary  and 
secondary  drinking  water 
regulatkxts- 
Enhanced  surface  water 
treatment  requirements 
lor  watertxxne 
pathogens  and  vinjses; 
comments  due  t>y  8-30- 
96;  published  5-29-96 
Hazardous  waste  program 
auttx)rizations: 
Kansas;  comments  due  by 
8-28-96;  published  7-29- 
96 
Hazardous  waste: 
Hazardous  waste 
management  systenv- 
Contaminated  media 
managed  during 
government-overseen 
remednl  actions; 
requirements;  comments 
due  by  8-28-96; 
published  7-1-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodrties: 
Acephate,  etc.;  comments 
due  by  8-28-96;  published 
7-29-96 
Linuron;  comments  due  t)y 
8-26-96;  published  6-26- 
96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
pter>- 

National  priorities  list 
update;  comments  due 
by  8-26-96;  published 
7-26-96 
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NatK>nal  priorities  list 
update;  comments  aue 
by  8-28-96:  puCXished 
7-29-96 
Toxic  chemicai  release 

reporting,  ccrnmunrty  rignt- 

to-know- 

Metal  mining,  coai  mining, 
etc  .  industry  group  list 
additions;  comments 
due  by  8-26-96, 
putXished  5-27-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations- 
Short-  and  intermediate- 
term  credit;  FCS 
(System)  and  non- 
System  lenders; 
comments  due  by  8-30- 
96;  published  7-'!'7-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Commercial  mobile  radio 
services- 
Enhanced  9''  emergency 
calling  systems, 
comments  due  by  8-26- 
96,  published  8-2-96 
Interstate  mformatior 
servces.  comments  due 
by  8-26-96;  published  7- 
26-96 
Telecommunications  Act  o( 
1996.  impiementatioo- 
Accounting  safeguards; 
comments  due  Dy  3-26- 
96.  put)<isned  8-'-'^ 
Radio  stations   table  o' 
assignments 

Fionda,  comments  due  by 
8-26-96    published  7-19- 
96 
^ouisiana.  comments  due  by 
8-26-96    Dubiished  7-19- 
96 
Nevada,  comments  due  by 
3-26-96.  published  7-19- 
96 
New  Mexico:  comments  due 
by  8-26-96:  published  7- 
19-96 
Television  bfoaOcasting: 
Caoie  television  systems- 
Major  television  markets; 
list,  comments  due  by 
8-26-96;  published  7-2- 
96 

FEDERAL  MARITIME 
COMMISSION 

Dcear  'reignt  (orwarders, 
marine  terminal  operations, 
and  passenger  vessels: 
Transportation 
nonpertormance;  financial 


responsibiiity 
requiraflients;  convnents 
due  by  8-26-96;  pubUahed 
6-26-96 

FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Lubricating  oil,  previously 

used;  deceptive 

advertising  and  labeling; 

comments  due  by  8-26- 

96;  published  7-26-96 

HEALTH  AND  HUMAN 
SERVICES  OEPAR-r^^E^jT 

Food  and  Drug 
Administration 
Federal  'egulalofy  review: 
Food  and  cosmetic  labeling; 
comments  due  by  8-26- 
96;  pubHshed  6-12-96 
Human  dr'jgs: 
New  c^ugs;  list 
consoldation;  Federal 
regulatofy  review; 
comments  due  by  8-27- 
96;  published  6-11-96 
Medcal  devices: 
Hematology  and  pattxilogy 
devices— 

Immunohistochemistry 
reagents  and  kits; 
dassJficatkxi  and 
reclassification; 
comments  due  by  8-30- 
96;  published  6-14-96 
Humanitanan  use  devnes; 
convnenls  due  by  8-26- 
96;  published  6-26-96 

INTERIOR  DEPARTMENT 
Indian  Aflairs  Bureau 

Hur^ar^  services; 
Sooai  welfare  arrangements 
with  States  or  other 
agencies;  comments  due 
by  8-30-96;  published  7-1- 
96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  ana  threatened 
species: 

Coastal  dunes  milk-vetch, 
etc.  (five  plants  and  lizard 
from  Monterey  County, 
CA);  comments  due  by  8- 
30-96;  published  6-26-96 

INTERIOR  DEPARTMENT 

Endangered  and  threatened 

species: 

Coastal  dunes  milkvetch, 
etc.  (five  plants  and  lizard 
from  Monterey  County, 
CA);  comments  due  by  8- 
30^6;  published  7-10-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Rcdamation 
and  Enforcement  Office 
Permanent  program  arxJ 
atDandoned  mine  land 


reclamation  plan 
sutxnissions 

Illinois,  con-ments  due  t»y  8- 
29-96.  published  7-3C-96 
JUSTICE  DEPARTMENT 
immigration  and 
Naturalization  Service 
Immigration: 
Immigration  petitions- 
P'nonly  dates  for 
employment-based 
petitions;  comments  due 
Dv  8-26-96;  published 
6-27-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Administrative  law  )udge 
examination;  funding; 
cor^iments  due  t)y  8-28-96: 
puDfished  7-29-96 
STATE  DEPARTMENT 
Visas   nonimmigrant 
dOfXJ  mentation: 
Visa  waiver  pilot  program- 
Australia,  comments  due 
by  8-28-96,  published 
7-29-96 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 

Events  'equinng  permits, 
written  notices,  or  neither, 
roentitication;  comments 
due  by  8-26-96;  putjiished 

6-26-96 

TRANSPORTATION 
DEPARTMENT 

Federal  regulatory  review: 
Classified  information; 
comments  due  by  8-30- 
96;  published  7- 1-96 
Freedom  of  miormation  Act; 
implementation,  comments 
due  by  8-26-96;  published 
6-26-96 

TRANSPORTATION 
DEPARTMENT 
federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  8-26-96;  published  7- 
16-96 
Aviat  Aircraft  inc.,  comments 
due  by  8-30-96;  published 
7-9-96 
Boeing;  comments  due  by 
8-27-96;  published  8-12- 
96 
Jetstream;  comments  due 
by  8-27-96   published  5- 
28-96 
Short  Brotfiers,  com.ments 
due  by  8-29-96  published 
7-12-96 
Shorts;  comments  due  by  8- 
29-96;  published  7-^2-96 


Class  D  airspace:  comments 
due  by  8-26-96;  puWishea 
7-17-96 

Class  E  airspace,  comments 
due  by  8-26-96;  putilishea 

7-10-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards; 

Air  brake  systems- 

Long-stroke  brake 
chancers,  commertts 
due  by  8-26-96, 
published  7-11-96 

Lamps,  reflective  devices, 
and  associated 
equipment- 
Heavy  truck  consptcuity; 
evaluatkjn  plan; 
comments  due  by  8-30- 
96;  put)lished  7-1-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Natural  gas  distribution 
systems,  excess  flow 
valve  performance 
standards;  customer 
notification;  comments  due 
by  8-26-96;  published  6- 
27-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Treasury  certificates  of 
indebtedness,  Totes.  and 
bonds;  State  ana  local 
government  senes 
comments  due  by  8-26-96; 
published  7-26-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Low  income  housing  credit; 
available  unit  ryie; 
comments  due  by  8-28- 
96.  published  5-30-96 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Corporate  governance.  Federal 
regulatory  review:  comments 
due  by  8-26-96,  published 

6-2^96 

VETERANS  AFFAIRS 
DEPARTMENT 

Practice  and  procedure: 

Rulemaking  notice- and- 
comment  provisions; 
comments  due  by  8-30- 
96;  published  7-1-96 
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LIST  OF  PUBLIC  LAWS 


This    S   a   as'    ••'   DviDhr    ~)r't<: 

fro"  *^e   '  !.4?r   Co"a?es:: 
wr^icr-  ''.ave  t->econe  '  eae^g 
iaAs    ■  -'-^a.  'je  usea  in 

COPiUOCt.on   A';th"PLUS" 

(pjDiic  ..aws  wDoate  Service) 
or  202-'^?3H564'    The  text  of 
aws  'S  -.Qt  ^>ut)iis^ec  i'~  "'e 
Federal  Register  dui  "la.  ">€ 
orde'ec  ^r-   no^vica   ,ja"'i^^'~..et 
form  ^reterrea  tc  a<-    si  d 
laws")  from  the 
Superintendent  of  Documents, 
^  S.  Government  Printing 
Office.  Wasfwigton.  DC  20402 
(phone,  202-512-P470V 

H.R.  2739/P  i-    i04-^''86 

House  of  Representatives 
Administrative  Reform 
Technical  Corrections  Act 
(Aug.  20,  1996;  110  StaL 
1718) 

N  R    3139.P.I     104- •! 8"^ 
Tc  reoesigr.aie  tne  wr.iied 
States  Post  OfTice  t>uilding 
located  at  245  Centereach 
Mall  on  the  Middle  Country 
Road  in  Centereach,  New 
York,  as  the  "Rose  Y. 
Caracappa  United  States  Post 
Office  Buacfing".  (Aug.  20. 
1996;  110  Stat.  1754) 

HR    3448/PL    104-188 
S"ia,i  boSi'"'eis  ...uv  -•L)tection  . 
Act  of  1996  (Aug.  20,  1996; 

no  stst  175?^\ 

H.P:^  .5o34  F  „     -DA--' 59 

To  redesignate  the  Dunning 
Post  Office  in  Chicago,  Illinois, 
as  ttie  "Roger  P.  McAuliffe 
Post  Office".  (Aug.  20,  1996; 
110  Stat.  1931) 

H.R.  387(VP.L.  104-190 

To  authorize  the  Agency  for 
International  Development  to 
offer  voluntary  separation 
incentive  payments  to 
femployees  of  that  agency. 
(Aug.  20.  1996:  110  Stat. 
1932) 

H.R.  3103/P.u.  104-191 

Health  Insurance  Portat)ility 
and  Accountability  Act  of  1996 
(Aug.  21,  1996;  110  Stat. 
1936) 

H.R.  368(VP.L  104-192 
War  Crimes  Act  of  1996  (Aug. 
21,  1996;  110  Stat.  2104) 

H.R.  3734/P.L.  104-193 

Personal  Responsibility  and 

Work  Opportunity 

Reconciliation  Act  of  1996 

(Aug.  22,  1996;  110  Stat. 

2105) 

Last  List  August  21.  1996 


Would  you  like 
to  know... 

>^  any  changes  -ave  cee^  -  ace  to  the 
Code  of  Feaera^  Pegu.a?:ons  or  what 
docii'nents  "lave  Deer  ouO'^shed  in  the 
Federal  Register  wi'hou!  reading  the 
Federai  Registe-^  eve^v  day?  If  so,  you 
may  wish  to  subscr  De  to  the  LSA 
(List  of  CFR  Sections  Afiected).  the 
Pede'^ai  Register  'ndex      '  roth. 


LSA  ♦  List  of  CFR  Sections  Attected 

THe  lSA  'iLiSt  of  Z^^f^  Sections  AHected) 
IS  designed  to  lead  users  o*  tne  Co<ie  of 
Federal  Regulations  '.c  an-ienoatc"-. 
actions  publisneo  'r.  'he  Federa'  ^ecjiStar. 
The  lSA  is  'ssued  mor^tniv  r.  comLiiative  fofni. 
Entnes  indicate  the  nature  o'  fne  cnangea— 
sucn  as  revised   'emcved   o-  corrected. 
$26  00  per  v&ar. 

Federal  Register  index 

'^he  ;ndex,  covermq  the  contents  of  the 
daily  Federal  Register    s  ssued  monthly  in 

cumulative  'orrr    Er'fnes  are  camec 
pnmaniy  under  the  names  ot  me  'SSui-^g 
agencies  Stgnifjcani  suCiects  are  .a'-  ed 
as  cross-references 
$24  00  per  ^ea' 


A  hntimg  bkJ  s  mUudeO  m  each  puMcanon  wtiich  isls 
federal  Aege/er  page  numbers  mth  the  date  ol  publicatKSn 
in  We  Federal  f^egtOer 


Supeiintendent  of  Documents  Subscription  Order  For 


Oroer  -'••.-  ««s.'  q  Cod«; 

*5421 


I I    Y  E  S , .  n '  „'  r  t  he  following  indicated  subscriptions  for  one  year. 


m 

Charge  your  order. 
It's  easy! 

Fax  your  orders  (202)  512-2250 
Phone  vour  orders  i202)  512-1800 


LSA  ♦  List  of  CFR  m-h  iions  AtTet-ted   I  C  S;  at  $26  IK)  each 

^tdt^ai  K.uixter  Index  (FRSU)  at  $24.00  each 


Ihu  total  CO--!  ,  t  my  order  is  $ . 


.  Price  includes 


fv  tiiiar  domestic  postage  and  handling  and  is  subject  to 

charitic  International  v  uvtomers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  pmuo.  check  txjn  l>elo»: 

Q  --.K  r-^.    J  mc  i^  a... 1  hie  to  other  mailers 

Check  method  of  payment: 

□  Qieck  pavat^le  to  Supenntendcn!  ol  Ditcunients 

□  GPODepoM!  Accoun; 

□  VISAQV1asier(  ard 


1  1  1 

1                      (expiration) 

-D 


(Authorizing  signature)  6/96 

Thank  you  for  your  order! 

Mail  to:     Nupenntendent  ot  DiKurneni^- 

p(  i  Box  :^''''^M  Pittsnurijn  PA  i5250-7954 
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.     INFORMATION  AQOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coniing.  To  keep  our  suhscnpuon 
prices  down,  the  Government  Pnnting  Office  mails  each  subscnber  onl\  one  renewal  ru)tuf  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  thai  lolluv»s  month. yeai  vo^lc  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renew'a!  notice  wiii  be 
sent  approximarciy  9Q  days 
before  this  dare 

/ .... 


AFF   SMITH212J 

JOHN  SMITH 

212    MAIN    2TRErr 


DEC97  R  1 


AFRjC 


3m:tH212J 


*  rmp*-a!  r.nr.zs  w'!'  he 
/ 


DEC97R  1 


:john  smith 

i  212  main  street 

:  FOPESTVTLLF  MD  20747 


To  be  sure  that  your  service  conunues  without  mterruption.  please  return  vour  rcneuai  noucc  prv-mpu^ 
If  your  subscription  service  is  disconunued.  simply  send  your  mailmg  iaix?i  frcrr,  an\  ivsue  t.  ihc 
Supenntendent  of  Documents.  Washington,  DC  2()4(.)2-9372  with  ihc  proper  a'rrotianct'   Yc.ur  v."r\  see 
will  be  reinstated. 

To  change  your  address:  Please  SENT)  YOUR  MAILING  LABEL,  along  w;t>.  scur  new  aJJn-vs  .„  ;• 
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..  (Includes 


regular  s^ipDi'Tg  and  handling    -r  ce  s^D-ect  to  change. 


ft 

fWease  'cr*  :>■  Dr-nt) 
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Cumulative  Federai  Register  mce^  fir« 
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UMI 


The  total  cost  of  mv  irJer  is  $ 


..  Price  includes 


regular  domestic  pustagc  and  handling  and  is  subject  to 
chatige  International  .ust mi ers  please  add  25%. 


(Company  or  personal  name) 


(Addiiionii  address/attention  line) 


(Street  address) 


(C"!t\  Siatt:   Zip  code) 


(Davtime  phdne  including  area  code) 


I, Purchase  order  no.) 


(Please  type  or  print) 


For  privacy,  check  box  tielow: 

Q  Do  not  malce  mv  name  available  to  other  mailers 
Check  method  of  payment: 

□  Checiv  pavable  to  Superintendent  of  Documenli 

□  GPU  Deposit  Account 

□  VISA  a  MasterCard 


t    ill  

1            (expiration) 

-D 


(Authorizing  signature)  6/96 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  Document^ 

P.O.  Box  371954  Pitlsbureh.  PA  15250-7954 


.4- 


6«6 


VOL 


1 

6 
6 

AG 
26 

1996 

UMI 

UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QU.-\LITY  OF 
THE  MICORFORM  EDITION. 


OFFICIAL  Bl 

Penalty  for  pi 


8-26-96 

Vol    61 


Nc    '66 


Monday 

August 


26.. 


996 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


PERIODICALS 

Postage  and  Fees  Paid 
U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


'A  -A  ^  A  'A  A  -ik  'M  -A  'A  >  ■>  ■*  *  'A  -Jf  -A  3  _  ^  ^  3  ~  " 

A    FR  UMI        346v.     Bec'^^S 

PG     BOX     1346 

ANN    C^REOR  m:        4S1C5 


^•81 


VOL 


8— 26— S 
Vol.  6" 
Pages 


1996 


UMI 


f     «  V        1 


.  ^^      J    «  «  1 


^C  BOX  1346 
ANN  AREOR 


8-26-96 

Vol.  61         No.  166 

Pages  43647-W936 


Monday 
August  26,  1996 


! 

Hnt-tiriKS  fn 

.Hti«  To  Use  v.it   ■• 

^■\U:^  <i: 

k(-« 

ster 

rur  iiilonualiuii 

on  briefings  lu 

:>cw     J 

IjiK. 

iSY  and 

Washington, 

DC 

see  announcement  oti 

the 

inside  cover 

of  this  issue 

i^U 


II 


Federal  Register  /  Vol.  61,  No.  166  /  Monday.  August  26,  1996 


SUBSCRIPTIONS  AND  COPIES 


FEDEIL\L  REGISTER  Published  daily,  Mondaythrough  Friday. 

,noi  published  on  Saturdays,  Sundays,  or  on  omcial  holidays),  by 
the  Office  of  the  Federal  Itegister,  National  Archives  and  Records 
Administration   Washington,  DC  20408,  under  the  Federal  Register 
Ac!  (4^  Stat   500   as  amended;  44  U.S.Q  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
1  CFR  Ch  I)  Distribution  is  made  only  by  the  Superintendent  of 
Ckxuments.  US  Government  Printing  Office,  Wasnington,  DC 
20402 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general        ' 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  doctiments  of  public 
interest.  Ekjcuraents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

Tae  seal  of  the  National  Archives  and  Rerrrds  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federa.  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 

judicialiv  noticed 

The  Federal  Register  is  published  in  p>ap)er,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Ckivemraent  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
.\aniinistrative  Committee  of  the  Federal  Register  as  the  ofKcial 
legal  equivalent  of  the  pa[>er  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  datat>ase  includes  botH  text  and  graphics  from 
volume  59,  Number  1  (January  2,  1994)  fonvard.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  fWAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the  - 

Superintendent  of  Documents  home  page  address  is  http:// 
www.acces8.gpo.gov/su_docs/.  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov.  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gpo.gov;  by  foxing  to  (202) 
512-1262;  or  by  calling  (202)  512-1530  between  7  a.m.  and  5  p.m. 
Eastern  time,  Monday-Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  RMiater  p>aper 
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Centers  for  Disease  Control  and  Prevention 
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.Airbus.  43650-43652 

Beech,  43652-43653 
Airworthiness  standards: 

Spetnal  conditions—- 
Eurocopter  Deutschland  model  MBB-BK  heUcopters, 

43648-^3650 
Sikorsicv  model  S76C  helicopter,  43647-43648 
PROPOSED  RULES  _   . 

.•\irworthiness  directives: 

Airbus.  43687-43689 

Bntish  .Aerospace,  43692-43694 

Domier   43691-43692,  43689-43690 
[et  routes,  43694-43695 

Licensed  launch  activities;  financial  responsibility 
requirements 

Correction,  43814 
NOTICES 
.•\gencv  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  43807— 
43808 
Kxemptiom  petitions;  summary  and  disposition,  43808 
Meetings 

Aircraft  Noise  Federal  Interagency  Committee,  43808- 
43809 

RTCA.  Inc.,  43809 
f^assenger  facility  charges;  applications,  etc.: 

Craven  Regional  Airport,  NC,  43809 

Fie(  tf)r  International  Airport,  ND,  43810 

Killeen  Municipal  Airport,  TX,  43810-43811 

MBS  International  Airport,  MI,  43811 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Alaska  et  al.,  43686 

Kentucky,  43685-43686 
PROPOSED  RULES 
Rdiiio  sf>rv;i  Hs,  special: 

(  i)ii;:i.Hr(  lal  mobile  radio  services —  "■ 

Mexibie  service  offerings,  43721—43725 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  43762 


Federal  Emergency  Management  Agency 

auLES 

t  i  .lid  elevation  determinations: 
California  et  al.,  43677-43685 

PROPOSED  FHJLES 

Flood  elevation  determinations: 
Califbmia  et  al.,  437l8-43~20 

NOTICES 

Disaster  and  emergencv  areas- 
Michigan.  43762 
North  Carolina.  43762 
Pennsylvania,  43762^3763 

Radiological  emergencies  response: 
Criteria  for  preparation  and  evaluation  for 
nuclear  power  plants.  43794-43^95 


ipport  of 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Entergy  Services.  Inc..  43754-43756 

LSP-Cottage  L.P,  et  al,,  43756-13  757 
Environmental  statements;  availability,  etc: 

Maritimes  &  .N'ortheast  Pipeline.  L  L,C.,  43757 
Natural  gas  exportation  and  importation: 

Texas  Gas  Transmission  Corp.  et  al.,  43757—43760 
Applications,  hearings,  determinations,  etc.: 

Coliunbia  Gas  Transmission  Co.,  43750—43751 

Columbia  Gulf  Transmission  Co  ,  43751 

Mississippi  River  Transmission  Corp.,  43751-43752 

NorAm  GasTransmission  Co.,  43752 

Northern  Natural  Gas  Co.,  43752,  43752 

Tennessee  Gas  Pipeline  Co..  43752-43753 

Transcontinental  Gas  Pipe  Line  Corp  .  43753 

Williams  Natural  Gas  Co  .  43753—13754 

federal  Highway  Administration 

PROPOSED  RULES 

Motor  earner  replacement  information/registration  system, 

43816-43863 
Motor  carrier  safety  standards: 

Commercial  Driver's  License  and  Driver  Phvsical 

Qualification  Requirements  Negotiated  Rulemaking 
Advisory  Committee — 
Meetings,  43725 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc,  43763 
Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions  and  mergers,  43763 
Permissable  nonbanking  activities,  43763-43764 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43764—43769 

Financial  Management  Service 
See  Fiscal  Service 

i^isca!  Service 
hules 

Practice  and  procedure: 
Treasury  tax  depositories;  CFR  Part  removed,  43656- 
43657 
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Fish  and  Wildlife  ^rvice 

NOTICES 

Enrtangerea  and  'nreateneci  sppcu's: 
Rpccnerv  pians— 
VVetlar.n  ana  aquatic  species  of  Ch\'P"<:  Basin,  CA, 

Food  and  Drug  Administration 

RULES 

.•Xnima.  ctrugs    j(-'»His   d.n;:  rf>;a'ed  products: 
Bainbernn'Cin.s    43654-43656 
New  (irug  applications — 
Miibemycin  oxime   4''6S4 

NOTICES 

Blood  donor  incentive  programs  for  volunteer  (non- 
remunerated)  donors;  pviblir  workshop,  43770—43771 
Food  additive  petitions: 

Cvtec  Industnes.  Inc.,  43771^ 

in  Amencas  Inc.,  43772 
hiunian  drugs: 

PharTr.HCPutical.s:  single  dose  acute  toxicity  testing; 
-e\  ,seri  gmdance  availability,  43934-43935 
V5eeting!r 

Aii\!snr.  i  ni-nn:;ttHPs,  panels,  etc.,  43772-43774 

Food  Safety  and  inspection  Service 

NOTICES 
Meetings 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee,  43728 

Forest  Service 

NOTICES 

Lnvuonmentai  statemenls,  notice  of  intent: 
Boise  National  Forest,  ID,  43728-43729 

Health  and  Human  Services  Department 

Prescription  Drug  Information  for  Patients,  43769-43770 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  .Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43774—43775 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43775—43776 
Submission  for  0MB  review,  43776 
Submission  for  0MB  review;  comment  request,  43776- 
43777 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Gift  taxes: 

Generation-skipping  transfer  tax 
Correction,  43656 


PROPOSED  RULES 

Income  taxes: 

Building  demolition;  definition  of  structure,  43695-43696 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43812-43813 
Meetings: 

Art  Advisorv  Panel.  43R13 

Intemationai  Trade  Aamipistratiori 

NC^ICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  43733 
Export  trade  certificates  of  review,  43733-43735 

Justice  Department 

See  National  institute  of  Justice 

Labor  Department 

.s  "  r !:;,.. wviriuiu  and  Training  Administration 
notices' 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Advisory 
Committee,  43779-43780 

Land  Management  Bu'esi. 

NOTICES 

Closure  of  public  lands: 

Oregon,  43778 
Management  framework  plans,  etc.: 

Nevada,  43778 
Realty  actions;  sales,  leases,  etc.: 

Idaho. 43778-43779 

National  Institute  ot  justice 

NCTiCES 

Grdiiis  and  cooperative  agreements;  availability,  etc.: 
Residential  substance  abuse  treatment  evaluations  for 
State  prisoners  program,  43779 

National  Institute  o*  Standards  ana  "^echnoiogy 

NOTICES 
Meetings: 
Advanced  Technology  Visiting  Committee,  43735-43736 

National  Oceanic  and  Atmosphere  Admsntstratior- 

PROPOSED  RULES 

Fishery  conservation  and  management: 

"    -  mer  flounder,  43725-43727 
notices 
Environmental  statements;  availability,  etc.: 

Coastal  nonpoint  pollution  control  programs;  States  and 
territories,  43736 
Meetings: 

Pinniped-Fishery  Interaction  Task  Force,  43737 
Permits: 

Marine  mammals,  43737-43738 

National  Park  Service 

NO'i'iCES 

Native  American  human  remains  and  associated  funerary 
objects: 
Museum  of  Peoples  and  Cultures,  Brigham  Young 
University,  UT;  inventory  from  Havasupai 

Reservation.  .AZ;  correction.  43814 

Natya;  Resources  Cc'se'^vat  "'"  Se'^v'ce 
NOTICES 

Environmental  statements,  availability,  etc.: 
Potomac  Headwaters  Watershed,  WV,  43729-43730 


VI 


Federal  Register      Vol.  61,  No.  166      Mop.day,  August  26,  1996  /  Contents 


ISS 


Nuclear  Regulatory  Commission  • '  •'    "   ^• 

NOTICES 

Regulator)  guides  ;ssuaacu,  availability,  and  withdrawal, 

43792-4  :i:'q4 
Reports;  availabuity,  etc.: 
Cntena  for  Protective  Action  Recommendations  for 

Severe  Accidfnrs    4  3 '44-^3795  .■;'*.■'■ 

Public  Health  Service 

See  Centers  for  Disease  Tontrol  and  Prevention 

See  Food  and  Drui^  Admir, istration 

See  Health  Resources  and  Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Agenc:y  uifonuation  c oUertion  activities: 
Subnnssion  for  O.MH  r^Mew;  comment  request,  43795 

Meetings,  Sunshine   \i  t.  43797 

Self  regulatorv  organ i/^tions;  proposed  r\ile  changes: 
Boston  Stock  Ext  haiige.  Inc.,  43797—43800 
National  Securities  C  iearing  Corp.,  43800-43801 
Pacific  Stock  Exchange    Ltd.,  43801-43802 

Applications,  hearings,  determinations,  etc.: 
Cmergv  Corp   et  ai     43795-43797 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas 

lihnois,  43802 

North  Carolina.  43802 

West  Virginia,  43802-43803 
Applications,  hearings,  determinations,  etc.: 

VValden  Capital  Partners,  LP.,  43802 

Southeastern  Power  Administration 

NOTICES 

Power  rates 

Stonewall  lackson  Pr'itect    43750 

Surface  Mining  Reclamation  and  Enforcemen    o+ti-e 

PROPOSED  RULES 

Permanent  program  in  1  it)andoned  mine  land  reclamation 

plan  submissions 
Ohio.  4369r>-43h9f< 

Surface  Transportation  Board 

NOTICES 

Railroad  uperatirn    n  quisition,  construction,  etc.: 
Burlington  N 'fherr   Railroad  Co.  et  al.,  43812 

Transportation  Department 

See  C'oast  (.uarc 


See  Federal  Aviation  .Administration     , 
See  Federal  Highway  .'\dministration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings 
Agreements  filed;  weekly  receipts.  43803 
Certificates  of  public  convenience  and  necessitv  and 
foreign  air  carrier  pennits;  weekly  applications. 
43803 
Hearings,  etc  — 

Pan  American  ,'\irwavs,  inc.,  43803-43804 

Treasury  Department 

.Sf^e  I-  :>(,a!  Service 

See  InU'mai  Revenue  Ser\-!cp 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department,  Federal  Highwav 
Administration.  43816-438B3 

Part  IK 

Dep<irtinent  of  Deiense,  4386b-43916 

Part  tV 

Transponation  Department,  Federal  .'V\iation 
Administration,  43918-43922 

Part  V 

Environmental  Protection  Agency.  43924-43931 

Part  Vi 

Health  .mfi  Human  Ser-dces  Department   Food  and  Drue 
AoininistraUon,  43934-43935 


Reader  Aids 

Additional  snfijnnation,  including  a  list  of  pubhf.  Laws. 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  senice  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  27=S-^j920  SE  00000 
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This  section  of  the  FEDERAL  REGISTER 

contains  regulatory  documents  having  general 
applicabiiitv  anc  legai  ettect.  most  of  which 
are  keyea  'c  and  codified  m  the  Code  of 
Pederai  Regulations,  whicti  is  published  under 
5C  titles  pursuant  tc  44  US  C    ^S-'O 

Tt)e  Code  of  Federal  Regulations  s  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  29 

[Docket  No.  96-ASW-2;  Special  Condition 
2S-ASW-16] 

Special  Condition:  Sikorsky  Model 
S76C.  High  Intensity  Radiated  Fields 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  condition. 

SUMMARY:  This  special  condition  is 
issued  for  the  Sikorsky  Model  S76C 
helicopter.  This  helicopter  will  have  a 
novel  or  unusual  design  feature 
associated  with  the  installation  of 
electronic  systems  that  perform  critical 
functions.  This  special  condition 
contains  additional  safety  standards  that 
the  Administrator  considers  necessary 
to  establish  a  level  of  safety  equivalent 
to  that  established  by  the  airworthiness 
standards. 

EFFECTIVE  DATE:  August  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCaiiister,  FAA,  Rotorcraft 
Directorate,  Regulations  Group,  Fort 
Worth,  Texas  76193-0110;  telephone 
(817) 222-5121 

SUPPLEMENTARY  INFORMATION: 
Background 

Sikorsky  Aircraft  Corporation, 
Stratford,  Connecticut,  applied  for  an 
amendment  to  the  Type  Certificate  for 
the  Model  S76C  helicopter  on  August 
15, 1990.  The  amendment  will  allow 
installation  of  turbomeca  Arriel  Model 
2S1  engines  with  FADEC  control  and  30 
second/2  minute  ratings  as  alternate 
engines  for  the  Sikorsky  Model  S76C 
helicopter.  This  is  a  12  (14  including 
crew)  passenger,  twin  engine,  11,700 
pound  transport  category  heUcopter. 


Type  Lertitlcation  Basis 

The  type  certification  basis  is  14  Code 
of  Federal  Regulations  part  29,  February 
1, 1965,  and  Amendments  29-1  through 
29-11;  in  addition,  portions  of 
Amendment  29-12,  specifically, 
§§29.67,  29.71,  29.75.  29.141,  29.173, 
29.175,  29.931,  29.1189(a)(2). 
29.1555(c)(2),  29.1557(c);  Amendment 
29-13,  specifically  §  29.965; 
Amendment  29-24,  specifically  §  1325; 
Amendment  29-30,  specifically 
§  29.811;  Amerfdment  29-34. 
specifically  §§  29.67(a)(l)(i),  29.923(a), 
(b)(1)  &  (3),  29.1143(f),  29.1305(a)  (24)  & 
(25).  29.1521(i)  &  (j)  and  29.1549(e);  and 
Amendment  36-14  of  14  CFR  part  36, 
Appendix  H. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  helicopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Feature 

The  Sikorsky  Model  S76C  helicopter, 
at  the  time  of  liie  application  for 
amendment  to  U.S.  Type  Certificate 
HlNE,  was  identified  as  incorporating 
one  and  possibly  more  electrical, 
electronic,  or  combination  of  electrical 
and  electronic  (electrical/electronic) 
systems  that  will  perform  functions 
critical  to  the  continued  safe  flight  and 
landing  of  the  helicopter.  A  Full 
Authority  Digital  Engine  Control 
(FADEC)  is  an  example  of  an  electronic 
device  that  performs  the  critical 


functions  of  engine  control.  The  control 
of  the  engines  is  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter  during  visual  flight  rules 
(VFR)  and  instrument  flight  rules  (IFR) 
operations. 

If  it  is  determined  that  this  helicopter 
currently  or  at  a  future  date  incorporates 
other  electrical/electronic  systems 
performing  critical  functions,  those 
systems  also  will  be  required  to  comply 
with  the  requirements  of  this  special 
condition. 

Discussion  of  Comments 

Notice  of  proposed  special  Condition 
No.  SC-96-2-SW  was  pubUshed  in  the 
Federal  Register  on  May  8.  1996,  61  FR 
20760.  No  comments  were  received. 
Therefore,  the"special  condition  is 
adopted  as  proposed. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  affected  helicopter. 

List  of  Subjects  in  14  CFR  Part  29 

Aircraft,  Air  transportation,  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows. 

Authority:  42  U.S.C.  7572;  49  U.S.C. 
106(g),  40105,  40113.  44701,  44702,  44704. 
44707,  44709,  44711,  44713,  44715.  45303. 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Sikorsky 
Model  S76C  helicopter. 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopters  are 
exposed  to  high  intensity  radiated  fields 
external  to  the  helicopters. 
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Issued  in  Fort  Worth,  Texas,  on  August  13, 
1996. 

Michale  M.  Owsley. 
Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FRDor  ^6-2 171 4  Filed  8-23-96;  8:45  am) 
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[DocKet  No.  96-ASW- 
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Special  Condition 


Special  Condition;  Eurocopter 
Deutschland  Model  MBB-BK  1 17  A-1, 
A-3,  A-*,  B-1,  B-2.  and  C-1 
Helicopters,  Electronic  Flight 
Instrument  System 

AGENCY:  Federal  Aviation 
.Administration,  DOT. 
ACTION:  Final  special  condition;  request 
for  comments. 

SUMMARY:  This  special  condition  is 
issued  for  the  Eurocopter  Deutschland 
Models  MBB-BK  117  A-1.  A-3,  A-4,  B- 
1,  B-2,  and  C-1  helicopters.  These 
helicopters  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
Electronic  Flight  Instrument  System. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safely  standards  for  the 
protection  of  these  critical  function 
systems  from  the  effects  of  external  high 
intensity  radiated  fields  (HIRF).  This 
special  condition  contains  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 
DATES:  Effective  August  26. 1996. 
Comments  must  be  received  on  or 
beforp  Ortober  25,  1996. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  96-ASW-4,  Fort  Worth, 
Texas  76193-0007,  or  deUvered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel.  2601  Meacham  Blvd., 
Room  663.  Fort  Worth,  Texas  76137. 
Comments  must  be  marked  Docket  No. 
96-ASW— 4.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  Q  am  and  1  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCallister,  FAA,  Rotorcraft 
Directorate,  Rotorcraft  Standards  Staff, 
Fort  Worth,  Texas  76193-0110; 
fflephonp  fai~l  222-ni:i 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 


procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  rfelay  delivery  of  the  affected 
helicopter.  These  notice  and  comment 
procedures  are  also  considered 
unnecessary  since  the  public  has  been 
previously  provided  with  a  substantial 
number  of  opportimities  to  comment  on 
substantially  identical  special 
conditions,  and  their  comments  have 
been  fully  considered.  Therefore,  good 
cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Although  this  final  special  condition 
was  not  subject  to  notice  and 
opportunity  for  prior  public  comment, 
comments  are  invited  on  this  final 
special  condition.  Interested  persons  are 
invited  to  comment  on  this  final  special 
condition  by  submitting  such  written 
data,  views,  or  argiunents  as  they  may 
desire.  Communications  should  identify 
the  regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered.  This  special 
condition  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  special 
condition  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ASW-4."  the  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter. 

Background 

On  May  9, 1996,  American  Eurocopter 
Corporation,  Grand  Prairie,  Texas, 
notified  the  FAA  that  they  intended  to 
issue  a  Supplemental  Type  Certificate 
under  their  Designated  Aheration 
Station  Authorization  for  installation  of 
an  Electronic  Flight  Instrument  System 
in  Eurocopter  Deutschland  Models 
MBB-BK  117  A-1,  A-3,  A-4,  B-1,  B-2, 
and  C-1  helicopters.  These  are  7  (10 
with  approved  kit)  passenger,  twin 
engine,  7,385  pound  transport  category 
helicopters. 

Type  Certification  Basis 

The  certification  basis  established  for 
the  Eurocopter  Deutschland  Models 
MBB-BK  117  A-1.  A-3.  A-4,  B-1.  B-2, 


and  C-1  helicopters  includes:  14  CFR 
21.29  and  14  CFR  part  29  (part  29) 
effective  February  1.  1965,  Amendments 
29-1  through  29-16.  In  addition,  the 
certification  basis  includes  the 
Airworthiness  Criteria  for  helicopter 
instrument  flight  rules  (IFR) 
certification  dated  December  15, 1978. 
Also,  the  certification  basis  includes 
Equivalent  Safety  Findings  for  Models 
A-1  and  A-3,  §§' 29.811(h)(1),  29.921, 
29.1151.  29.1121(c),  and  29.1203(a);  for 
Models  A-3  and  A^,  §§  29.401(a), 
29.865(b)(2).  29.923(a)(3){ii)  and  (c)(2); 
for  Models  B-2  and  C-1,  §§  29.175(b). 
29.811(h)(i),  and  29.1151(b). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  helicopter 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of  14 
CFR  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
and  become  part  of  the  type  certification 
basis  in  accordance  wdth  14  CFR 
21.101(b)(2).  Provision  is  made  for  the 
public  comment  period  in  14  CFR  11.28. 
Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Discussion 

The  Eurocopter  Deutschland  Models 
MBB-BK  117  A-1,  A-3,  A-4,  B-1,  B-2. 
and  C-1  helicopters,  at  the  time  of 
application,  were  identified  as  having 
modifications  that  incorporate  one  and 
possibly  more  electrical,  electronic,  or 
combination  of  electrical  and  electronic 
(electrical/electronic)  systems  that  will 
perform  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  electronic  flight 
instrument  system  performs  the  attitude 
display  function.  The  display  of 
attitude,  altitude,  and  airspeed  is  critical 
to  the  continued  safe  flight  and  landing 
of  the  helicopters  for  IFR  operations  in 
instrument  meteorological  conditions. 
Eurocopter  Deutschland  will  provide 
the  FAA  with  a  hazard  analysis  that  will 
identify  any  other  critical  functions 
performed  by  the  electrical/electronic 
systems  that  are  critical  to  the  continued 
safe  flight  and  landing  of  the 
helicopters. 
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Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and  - 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  high 
intensity  radiated  fields  (HIRF)  incident 
on  the  external  surface  of  the 
helicopters.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  the  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
ciurent  application  of  §  29.1309(a). 
Higher  than  anticipated  energy  levels 
radiate  from  operational  transmitters 
currently  used  for  radar,  radio,  and 
television;  and  the  number  of 
transmitters  has  increased  significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  heUcopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical  and  electronic  systems 
required  for  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effects  of  exposure 
to  HIRF  will  be  provded  by  the  design 
and  installation  of  these  systems.  The 
following  primary  factors  contributed  to 
the  current  conditions:  (1)  increased  use 
of  sensitive  electronics  that  perform 
critical  functions,  (2)  reduced 
electromagnetic  shielding  afforded 
helicopter  systems  by  advanced 
technology  airframe  materials,  (3) 
adverse  service  experience  of  military 
aircraft  using  these  technologies,  and  (4) 
an  increase  in  the  number  and  power  of 
radio  frequency  emitters  and  the 
expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment  and  in 
1986  initiated  a  high  priority  program  to 
(1)  determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  guidance  material  for  design, 
test,  and  analysis;  and  (3)  prescribe  and 
promulgate  regulatory  standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 


countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRF  envirorunent 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRF 
requirements  are  being  finalized,  the 
FAA  is  adopting  a  special  condition  for 
the  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operation  are  based 
on  surveys  and  analysis  of  existing  radio 
frequency  emitters.  This  special 
condition  will  require  the  helicopters' 
electrical/electronic  systems  and 
associated  wiring  to  be  protected  from 
these  energy  levels.  These  external 
threat  levels  are  believed  to  represent 
the  worst-case  exposure  for  a  helicopter 
operating  under  IFR. 

The  HIRF  environment  specified  in 
this  special  condition  is  based  on  many 
critical  assumptions.  With  the  exception 
of  takeoff  and  landing  at  an  airport,  one 
of  these  assumptions  is  that  the  aircraft 
would  be  not  less  than  500  feet  above 
ground  level  (AGL).  Helicopters 
operating  under  visual  flight  rules  (VFR) 
Routinely  operate  at  less  than  500  feet 
AGL  and  perform  takeoffs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  envirorunent  or  a  fixed 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  capabilities  of  the 
installed  electrical/electronic  systems 
that  perform  critical  functions  are  not 
adversely  affected  when  the  aircraft  is 
exposed  to  the  defined  HIRF 
environment.  The  FAA  has  determined 
that  the  environment  defined  in  Table  1 
is  acceptable  for  critical  functions  in 
helicopters  operating  at  or  above  500 
feet  AGL.  For  critical  functions  of 
helicopters  operating  at  less  than  500 
feet  AGL,  additional  factors  must  be 
considered. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
firequency  range  of  10  KHz  to  18  GHz. 
If  a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 


signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  and 
other  considerations,  such  as  an 
alternate  technology  backup  that  is 
immune  to  HIRF,  are  appropriate  for 
critical  functions  during  IFR  op>erations. 
A  level  of  200  v/m  and  further 
considerations,  such  as  an  alternate 
technology  backup  that  is  immune  to 
HIRF,  are  more  appropriate  for  critical 
•functions  during  VFR  operations. 
Applicants  must  perform  a  preliminary 
hazard  analysis  to  identify  electrical/ 
electronic  systems  that  perform  critical 
functions.  The  term  "critical"  means 
those  functions  whose  failure  would 
contribute  to  or  cause  a  failure 
condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associate  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  The  two  basic  options  of 
either  testing  the  rotorcraft  to  the 
defined  environment  or  laboratory 
testing  may  not  be  combined.  The 
laboratory  test  allows  some  frequency 
areas  to  be  under  tested  and  requires 
other  areas  to  have  some  safety  margin 
when  compared  to  the  defined 
environment.  The  areas  required  to  have 
some  safety  margin  are  those  shown,  by 
past  testing,  to  exhibit  greater 
susceptibility  to  adverse  effects  from 
HIRF;  and  laboratory  tests,  in  general, 
do  not  accurately  represent  the  aircraft 
installation.  Service  experience  alone 
wrill  not  be  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  HIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  Hkely  to  be 
concurrently  exposed  to  the  radiated 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics, 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
Hz  square  wave  modulation  while  the 
video  signals  for  electronic  display 
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systems  may  be  susceptible  to  400  Hz 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KHz  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHz  to  400  MHz  and  1  KHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  unmodulated - 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case-by-case  basis. 

Table  i  .—Field  Strength  Volts/ 
Meter 


Frequency 

Peak  (V/ 
M) 

Average 
(V/M) 

10-100  KHz  

SO 

60 

70 

200 

30 

150 

70 

4020 

1700 

5000 

6680 

6850 

3600 

3500 

3500 

2100 

50 

100-500  

60 

500-2000  „ 

2-30  MHz 

70 
200 

30-100  

30 

100-200  

33 

200-400  

400-700  

700-1000  

70 
935 
170 

1-2  GHz 

2-4  „ 

4-6 

6-^  

8-12  

990 
840 
310 
670 
1270 

12-18  

360 

18-40  

750 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Eurocopter  Deutschland  Model  MBB- 
BK  117A-1.  A-3,  A-4,  B-1.  B-2,  and  C- 
1  helicopters.  Should  Eurocopter 
Deutschland  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
arty  other  model  included  on  Type 
Certificate  H13EU  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  six 
models  of  helicopters.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 


for  approval  of  these  features  on  the 
affected  helicopters. 

The  substance  of  this  special 
condition  for  similar  installations  in  a 
variety  of  helicopters  has  been  subjected 
to  the  notice  and  comment  procedure 
and  has  been  finalized  without 
substantive  change.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  helicopter, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  uimecessary  and 
impractical,  and  good  cause  exists  for 
adopting  this  special  condition 
immediately.  Therefore,  this  special 
condition  is  being  made  effective  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  prior 
opportunities  for  comment. 

List  of  Subjects  in  14  CFR  Part  29 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  this  special 
condition  are  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c),  1352, 
1354(a),  1355,  1421  through  1431, 1502, 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.O.  11514;  49  U.S.C.  106(g). 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Eurocopter 
IDeutschland  Models  MBB-BK  117  A-1. 
A-3,  A-4,  B-1.  B-2,  and  C-1 
helicopters: 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the 
helicopter  is  exposed  to  high  intensity 
radiated  fields  external  to  the 
helicopter. 

Issued  in  Fort  Worth,  Texas,  on  August  13, 
1996. 

Michele  M.  Owsley, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  96-21715  Filed  8-23-96;  8:45  am) 

BILLMQ  CODE  4910-1»-M 


14  CFR  Part  39 

[Docket  No.  95-NM-263-AD;  Amendment 
39-«724;  AD9&-17-14] 

RIN2120-AA64 

Airworthiness  Directives;  Alrtius  Model 
A300  B2  and  B4  Series  Airplanes, 
Excluding  Model  A30O-600  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  B2  and  B4  series  airplanes,  that 
currently  requires  repetitive  visual 
inspections  to  detect  cracks  in  the 
forward  intermediate  section  skin  at 
frame  30A  where  it  joins  stringer  30, 
and  repair,  if  necessary.  This 
amendment  adds  a  requirement  for  eddy 
current  inspection(s)  to  detect  cracks  of 
the  outer  skin  of  the  fuselage; 
accomplishment  of  this  inspection 
terminates  the  repetitive  visual 
inspections.  This  amendment  also 
requires  repair  of  any  cracked  area  and 
modification  of  the  structure  at  certain 
frames.  This  amendment  is  prompted  by 
in-service  experience  which  has 
identified  fatigue  cracks  in  this  area. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking, 
which  could  result  in  rapid 
decompression  of  the  airplane. 
DATES:  Effective  September  30.  1996. 
The  incoqjoration  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
30,  1996, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lfnd  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  90-11-09, 
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amendment  39-6611  (55  FR  21185,  May 
23,  1990),  which  is  applicable  to  certain 
Airbus  Model  A300  B2  and  B4  sene-^ 
airplanes,  was  published  in  the  Federal 
Register  on  April  30.  1996  (61  FR 
18995).  That  action  proposed  to 
continue  to  require  repetitive  detailed 
visual  inspections  to  detect  cracks  of  the 
forward  intermediate  section  skin  of  the 
fuselage  at  the  junction  of  frame  30A 
and  stringer  30.  However,  that  action 
also  proposed  to  add  a  requirement  to 
accompHsh  eddy  current  inspections  to 
detect  cracks  of  the  outer  skin  of  the 
fuselage  at  frames  28A  and  30A  above 
stringer  30.  Accomplishment  of  this 
inspection  action  would  constitute 
terminating  action  for  the  currently- 
required  repetitive  detailed  visual 
inspections.  The  action  also  proposed  to 
require  the  repair  of  any  cracked  area, 
and  modification  of  the  structure  at 
frames  28A  and  30A  between  stringer  27 
and  30  (left-  and  right-hand). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule.  • 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  24  Airbus 
Model  A300  B2  and  34  series  airplanes, 
excluding  Model  A300-600  series 
airplanes,  of  U.S.  registry  that  will  be 
affected  by  this  proposed  AD. 

The  detailed  visual  inspections  that 
are  currently  required  by  AD  90-11-09 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the. cost  impact  on  U.S. 
operators  of  the  currently  required 
detailed  visual  inspections  is  estimated 
to  be  $1,440,  or  $60  per  airplane,  per 
inspection  cycle. 

The  eddy  current  inspection  that  is 
required  by  this  new  AID  action  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  eddy  current  inspection 
requirements  of  this  AD  is  estimated  to 
be  $1,440,  or  $60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 


that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory'  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  addresses. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6611  (55  FR 
21185,  May  23, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9724,  to  read  as  follows: 

96-17-14  Airbus  Industrie:  Amendment  39- 
9724.  Docket  95-NM-263-AD. 
Supersedes  AD  90-11-09,  Amendment 
39-6611. 

Applicability:  Model  A300  B2  and  B4 
series  airplanes,  certi6cated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Airbus  Model  A300-600  series 
airplanes  are  not  subject  to  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking,  which  could 
result  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  on  which  Airbus  All 
Operators  Telex  (AOT)  53/90/01 ,  dated  April 
12, 1990  has  t>een  accomplished:  Prior  to  the 
accumulation  of  18,000  total  landings  or 
24,000  total  hours  time-in-service,  whichever 
occurs  first,  or  within  100  landings  after  ]une 
11, 1990  (the  effective  date  of  AD  90-11-09. 
amendment  39-6611),  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracks  of  the  forward  intermediate 
section  skin  of  the  fuselage  at  the  junction  of 
frame  30A  and  stringer  30,  in  accordance 
with  Airbus  All  Operators  Telex  53/90/01. 
dated  April  12, 1990. 

(1)  If  no  cracks  are  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  2,000  landings  until 
the  requirements  of  paragraph  (b)  of  this  AD 
are  accomplished. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  the  AOT. 
Prior  to  the  accumulation  of  15,000  landings 
or  20,000  total  hours  time-in-service, 
whichever  occurs  first,  after  the  crack  is 
repaired  repeat  the  detailed  visual  inspection 
at  an  interval  not  to  exceed  2.000  landings 
until  the  requirements  of  paragraph  (b)  of  this 
AD  are  accomplished. 

(b)  For  all  airplanes:  Perform  an  eddy 
current  inspection  to  detect  cracks  of  the 
outer  skin  of  the  fuselage  at  frames  28A  and 
30A  above  stringer  30,  in  accordance  with 
Airbus  Service  Bulletin  A300-53-283, 
Revision  2.  dated  March  17, 1994,  at  the  time 
specified  in  either  paragraph  (b)(1)  or  (b)(2) 
of  this  AD.  as  applicable.  Accomplishment  of 
the  eddy  current  inspection  terminates  the 
repetitive  visual  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  on  which  the 
requirements  of  paragraph  (a)  of  this  AD  have 
been  initiated:  Perform  the  eddy  current 
inspection  prior  to  the  accumulation  of  2.000 
landings  since  the  last  inspection  performed 
in  accordance  with  paragraph  (a)  of  this  AD, 
or  within  100  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (b)(1)  of  this  AD: 
Perform  the  eddy  current  inspection  at  the 
later  of  the  times  specified  in  paragraph 
(b)(2)(i)or(b)(2)(ii): 

(i)  Prior  to  the  accumulation  of  14.100  total 
landings  or  22,000  total  flight  hours  after  the 
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effective  date  of  this  AD,  whichever  occurs 
first;  or 

(ii)  Within  100  landings  after  the  effective 
date  of  this  AD. 

(c)  If  no  crack  is  detected  duijng  the  eddy 
current  inspection  required  by  p)aragraph  (b) 
of  this  AD,  repeat  the  eddy  current 
inspection  thereafter  at  intervals  not  to 
exceed  3.000  landings. 

(d)  If  any  crack  is  detected  during  any  eddy 
current  inspection  required  by  this  AD,  prior 
to  further  flight,  repair  it  in  accordance  with 
Airbus  All  Operators  Telex  53/90/01,  dated 
April  12, 1990,  or  Airbus  Service  Bulletin 
A300-53-283,  Revision  2.  dated  March  17. 
1994.  After  accomplishing  the  repair,  within 
15.000  landings  or  20.000  flight  hours  after 
repair,  whichever  occurs  first,  modify  the 
structure  at  frames  28A  and  30A  between 
stringers  27  and  30  (left-  and  right-hand),  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-285,  Revision  1,  dated  November 
22, 1993.  Accomplishment  of  this 


reinforcement  constitutes  terminating  action 
for  this  AD. 

(e)  Except  for  airplanes  on  which  the  repair 
required  by  paragraph  (d)  of  this  AD  has  been 
accomplished:  Modify  the  structure  at  frames 
28A  and  30A  between  stringers  27  and  30 
(left-  and  right-hand),  in  accordance  with 
Airbus  Service  Bulletin  A300-53-285, 
Revision  1,  dated  November  22, 1993,  at  the 
later  of  the  times  specified  in  paragraphs 
(e)(1)  or  (e)(2)  of  this  AD.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  eddy  current  inspection 
requirements  of  paragraph  (c)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  25,000 
total  landings  or  40,000  total  flight  hours, 
whichever  occurs  first. 

(2)  Within  1,000  landings  after  the  effective 
date  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


Service  document  referenced  and  date 


All  Operators  ^eiex  (AOT)  53/90/01  April  12,  1990  ... 
Service   Bulletin   A300-53-283,   Revision  2,  March 

V.  -994 
Service  Bulletin  A300-53-285,  Revision  1,  Umem- 

ber22.  '993 


Page  No. 


Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.^  Principal  Maintenance 
Insi)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager.  .Standardization 
Branch.  ANM-n3. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be   . 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  one  of  the  following  Airbus  service 
documents,  which  contain  the  specified  list 
of  effective  pages: 


1,2.. 
1-17 


1-3.  6.  13.  14.  18.  20.  29-31,  35.  36.  51.  52.  57.  58. 

61.  62.  71,  72.  75.  76.  107,  108.  Ill,  112.  115- 

120. 
4.  5.  7-12.  15-17.  19.  21-28,  32-34.  37-50.  53-56. 

59.  60.  63-70.  73.  74.  77-106,  109.  110.  113. 

114.  121. 


Revision  level 

shown  on 

page 


Original 
2 


OHginal 


Date  shown  on 
page 


April  12,  1990. 
March  17,  1994. 

Novemtjer  22. 

1993. 

August  19,  1992. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1 
Rond  F'oint  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

(i)  This  amendment  becomes  effective 
on  September  30. 1996. 

Issued  in  Renton,  Washington,  on  August 
16,  1996 

Darrell  .M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FRDor  06-21458  Filed  8-23-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  »5-NM-166-nAD;  Amendment 
39-8723;  AD  96-17-13] 

RIN2120~AA64 

Airworthiness  Directives;  Beech 
(Raytheon)  Model  BAe  125  Series 
1000 A  and  Model  Hawker  1000 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  (Raytheon) 
Model  BAe  125  series  lOOOA  and  Model 
Hawker  1000  airplanes,  that  requires  a 
one-time  inspection  for  correct  sleeve 
lengths,  an  inspection  to  detect 
discrepancies  of  the  elevator  pulley 
assembly,  and  correction  of  any 
discrepancy.  This  amendment  is 
prompted  by  reports  indicating  that 
some  aircraft  have  been  fitted  with  an 
elevator  pulley  that  was  assembled 
incorrectly  during  manufacture.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  elevator  control  circuit 
due  to  failure  of  one  or  more  outer  lugs 
or  malfunction  of  the  elevator  pulley 


assembly  as  a  result  of  incorrect 
assembly  of  the  pulley. 

DATES:  Effective  September  30,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
30,  1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Ravlheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  E)epartment.  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW  ,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148:  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
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that  is  applicable  to  certain  Beech 
(Raytheon)  Model  BAe  12,S  series  lOOOA 
and  Model  Hawker  1000  airplanes  was 
published  in  the  Federal  Register  on. 
May  30,  1996  (61  FR  27028).  That  action 
proposed  to  require  a  one-time 
inspection  for  correct  sleeve  lengths,  a 
one-time  visual  inspection  to  detect 
discrepancies  of  the  elevator  pulley 
assembly,  and  correction  of  any 
discrepancy. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  40  Model  BAe 
125  Series  lOOOA  and  Model  Havv^ker 
1000  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  vnW  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $2,400,  or  $60  per 
airplane. 

Th^ost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docicet  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-17-13  Beech  .\ircxaft  Company 
(Formerly  [JeHavilland.  Hawker 
Siddeley.  British  .Aerospacf .  PLC; 
Raytheon  Corporate  )ets.  Inc.): 
Amendment  39-9723.  Docket  95-NM- 
166- AD. 

Applicability:  Model  BAe  125  series  lOOOA 
and  Model  Hawker  1000  airplanes:  as  listed 
in  Hawker  Service  Bulletin  SB  27-161, 
Revision  1,  dated  )uly  29, 1994;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Beech  (Raytheon)  Model  BAe  125 
series  lOOOB  airplanes  are  similar  in  design 
to  the  airplanes  that  are  subject  to  the 
requirements  of  this  AD  and,  therefore,  also 
may  be  subject  to  the  unsafe  condition 
addressed  by  this  AD.  However,  as  of  the 
effective  date  of  this  AD,  those  models  are 
not  type  certificated  for  operation  in  the 
United  States.  Airworthiness  authorities  of 
countries  in  which  Model  BAe  125  series 
lOOOB  series  airplanes  are  approved  for 
operation  should  consider  adopting 
corrective  action,  applicable  to  those  models, 
that  is  similar  to  the  corrective  action 
required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  reduced  structural  integrity  of 
the  elevator  control  circuit,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Perform  a  one-time  inspection  for 
correct  sleeve  lengths,  and  a  one-time  visual 
inspection  to  detect  discrepancies  of  the 
elevator  pulley  assembly,  in  accordance  with 
Hawker  Service  Bulletin  SB  27-161,  Revision 
1,  dated  )uly  29. 1994. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  correct  the  discrepancy  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  of>erate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  insf)ections  shall  be  done  in 
accordance  with  Hawker  Service  Bulletin  SB 
27-161,  Revision  1,  dated  )uly  29, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51 .  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager  Service 
Engineering,  Hawker  Customer  Support 
Department,  P.O.  Box  85,  Wichita.  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  Incomes  effective  on 
September  30, 1996. 

Issued  in  Renton.  Washington,  on  August 
16, 1996. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-21457  Filed  8-23-96:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Milbemycin  Oxime 

AGENCY:  Food  and  Drug  Administration, 

!!HS. 

acuon:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Ciba- 
Ck^igy  Animal  Health,  Ciba-Geigy  Corp. 
The  supplemental  NADA  provides  for 
expanding  the  indications  for  use  of 
milbemycin  oxime  tablets  in  dogs  and 
puppies  to  include  removal  and  control 
of  adult  roundworm  infections  caused 
by  Tnxascaris  leonina. 

EFFECTIVE  DATE:  August  26, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-0614. 

8UPPUEMENTARY  INFORMATION:  Ciba- 
Geigy  Animal  Health.  Ciba-Geigy  Corp., 
P.O.  Box  18300.  Greensboro,  NC  2741»- 
8300,  is  the  sponsor  of  NADA  140-915, 
which  covers  Interceptor®  (milbemycin 
oxime)  tablets.  The  product  is  currently 
approved  for  the  prevention  of 
heartworm  disease  caused  by  Dirofilaria 
immitis.  control  of  hookworm  infections 
caused  by  Ancylostoma  caninum,  and 
removal  and  control  of  adult 
roundworm  infections  caused  by 
Toxocara  cnnis  and  whipworm 
infections  caused  by  Trichuhs  vulpis  in 
dogs  and  in  puppies  4  weeks  of  age  or 
greater  and  2  pounds  of  body  weight  or 
greater.  The  supplemental  NADA 
provides  for  expanding  the  indications 
for  use  in  both  dogs  and  puppies  by 
adding  removal  and  control  of  the  adult 


roundworm  T.  leonina.  The  drug  is 
available  by  veterinary  prescription. 

The  supplemental  NADA  140-915  is 
approved  as  of  July  9, 1996,  and  the 
regulations  are  amended  in  21  CFR 
520.1445(c)(2)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  for  the  new 
indications  begiiming  on  July  9,1996, 
because  the  application  includes  reports 
of  new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  and 
conducted  by  the  sponsor. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  humtm  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinarv  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

The  authority  citation  for  21  CFR  part 
520  continues  to  read  as  follows: 

Autlionty:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§520.1445    [Amended] 

2.  Section  520  144  5  Milhewvrin 
oxime  tablets  is  amended  in  paragraph 
(c)(2)  by  adding  the  phrase  "and 
Toxascaris  leonina"  after  "Toxocara 
canis". 

Dated:  August  14   I99h 
Robert  C.  Livingston, 

Director,  Office  of  Sew  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Dor  qf^21 728  Filed  8-23-96;  8:45  ami 
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21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Bamtjermycins 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (N.AD.A)  filed  by 
Hoechst-Roussel  .Agri-Vet  Co.  The 
supplemental  NADA  provides  for  using 
bambemiycins  Type  A  medicated 
articles  to  make  a  bambermycins  free- 
choice  Type  C  medicated  loose  mineral 
feed  for  pasture  cattle  (slaughter, 
stocker,  and  feeder)  for  increased  rate  of 
vveight  gain 

EFFECTIVE  DATE:  August  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  for  Veterinarv 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0217. 
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SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co,.  Rt.  202-206,  P.O. 
Box  2500.  Somerville,  N)  08876-1258. 
filed  supplemental  NADA  141-034, 
which  provides  for  using  ID-grams  per 
pound  (g/lb)  Flavomycin® 
(bambermycins)  Type  A  medicated 
articles  to  make  free-choice  Type  C 
medicated  loose  mineral  feeds 
containing  120  g/ton  bambermycins  for 
pasture  cattle  (slaughter,  stocker,  and 
feeder).  The  Type  C  feeds  are  fed  at  10- 
to  20-milligrams  (mg)  bambermycins  per 
head  per  day  for  increased  rate  of 
weight  gain.  The  supplemental  NADA  is 
approved  as  of  August  26, 1996,  and  the 
regulations  are  amended  in  21  CFR 
558.95(b)(4)(iii)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

As  required  by  21  CFR  510.455,  use 
of  a  Type  A  medicated  article  to  make 
a  free-choice  Type  C  medicated  feed/ 
medicated  loose  mineral  feed  requires 
an  approved  Form  FDA  1900. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 


information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  twtween 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2){F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  August 
26, 1996,  because  it  contains  reports  of 
new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
appUcant.  Marketing  exclusivity  applies 
only  to  the  new  use. 

Tne  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Suhm  \^  ;n  21  (VR  Vsrt  558 

Animal  arugs.  Animal  leeas. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  folio w« 

PART  55S— NEW  ANIMAL  DRUGS  pOR 
oSE  iN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Airthority:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

2.  Section  558.95  is  amended  by 
adding  new  paragraph  (b)(4)(iii)  to  read 
as  follows: 

§558.95    Bs'^fy^'-^ycnt. 
•         •  •  •  • 

(b)*** 

(4)  •  •  • 

(iii)  Used  as  a  free-choice  Type  C 
medicated  loose  mineral  feed  for 
pasture  cattle  (slaughter,  stocker,  and 
feeder)  as  follows: 

(a)  Specifications. 


Ingredient 


7-05-533 


Deflorinated  phosphate  (20.5%  calcium,  18.5%  phosphorus) 

Sodium  chloride  (salt) 

Calcium  cartxsnate  (38%  calcium) 

Com  distiUers  dried  grains  w/sdubies 

Magnesium  oxide 

Vlamin  ar>d  '.'ace  n-.ne'ai  premix  * 

Mineral  oi' 

Yeast  pri'^-.arv  3ehydraied  yeast) 

Bambermycins  Type  A  article  (10  g/lb) 

Iron  oxide 

Magnesium  sulfate  (67%) 

Selenium  premix  (270  mg/lb)  * 

Copper  sulfate 

Potassium  sulfate  (0.33%) [ 

•Content  of  vitamin/trace  mineral  premix  may  be  varied.  However,  they  should  be  comparable  to  those  used  for  other  free-choice  'ee^^For- 
mulation  modifications  require  FDA  approval  prior  to  nr»art<eting.  Selenium  must  comply  with  21  CFR  573.920.  Ethylenediamine  dihydroKxlide 
(EDDI)  should  comply  with  FDA  Compliance  Policy  Guides  Sec.  651.100  (ORG  7125.18). 


International  Feed  No. 


6-01-O80 
6-04-152 
6-01-069 
5-28-236 
6-02-756 


6-02-431 
6-02-758 


6-01-720 
6-06-098 


Percent 


42.50 
20.10 
15.24 
9.57 
5.15 
3.72 
1.00 
0.75 
0.60 
0.50 
0.32 
0.21 
0.18 
0.16 
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(6)  Amount  per  ton.  120  grams. 

(c)  Indications  for  use.  For  increased 
rate  of  weight  gain. 

(d)  Limitations.  For  free-choice 
feeding  to  pasture  cattle  (slaughter. 
stocker,  and  feeder).  Feed  a 
nonmedicated  commercial  mineral 
product  for  6  weeks  to  stabilize 
consumption  between  2.66  and  5.33 
ounces  per  head  per  day.  Feed 
continuously  to  provide  10-  to  20- 
milligrams  bambermycins  per  head  per 
day.  Not  for  use  in  animals  intended  for 
breeding.  Each  use  of  this  free-choice 
Type  C  medicated  feed  must  be  the 
subject  of  an  approved  Form  FDA  1900 
as  required  by  21  CFR  510.455. 

*        •         •         •        * 

Dated:  August  16,  1996. 
Robert  C.  Livingston. 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Dfx:  96-21654  Filed  8-23-96;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  26 

[TD  8644] 

RIN  1545-AJ11;  1545-AL75;  1545-A089 

Generation-Skipping  Transfer  Tax; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

rreasur\' 

ACTION:  Correcting  amendment. 


SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
Hfi44)  which  were  published  in  the 
Federal  Register  for  Wednesday, 
December  27.  1995  (60  FR  66898).  as 
corrected  on  June  12,  1996  (61  FR 
2963,?)  The  final  regulations  relate  to 
generation-skipping  transfer  tax. 
EFFECTIVE  DATE:  December  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Hogan  (202)  622-3090  (not  a  toll-free 

number). 

SUPPLEMENTARY  INFORMA-^lON 

Background 

The  final  regulations  that  are  subject 
to  these  corrections  are  under  chapter 
13  of  the  Internal  Revenue  Code. 

.Need  for  Correction 

As  pubUshed,  TD  8644,  as  corrected, 
contains  errors  that  may  prove  to  be 

misleading  and  are  in  need  of 

clarification. 


List  of  Subjects  in  26  CFR  Part  26 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  26  is 
corrected  by  making  the  following 
correcting  amendments: 

PAFrr  26— GENERATION-SKIPPING 
TRANSFER  TAX  REGULATIONS 
UNDER  THE  TAX  REFORM  ACT  OF 
1986 

Paragraph  1.  The  authority  citation 
for  part  26  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

§26.2601-1    [Corrected] 

Far.  2.  In  §  26.2601-1,  paragraph 
(b)(3)(iii)(B)  is  amended  by  revising 
"(b)(3)(iii)(A).  (B),  and  (C)"  to  read 
•'(b)(3)(iii)(A)(l),  (2),  and  (5)". 

§26.2642-6    [Corrected] 

Par.  3.  Section  26.2642-5  is  amended 
by  removing  the  punctuation  ";" 
following  the  word  "ratio"  in  the  first 
sentence  of  paragraph  (b)(1). 

§26.2654-1     [Con^ted] 

Par.  4.  Section  26.2654-1  is  amended 
by  revising  paragraph  (a)(l)(ii)(B)  to 
read  as  follows: 

S 26.2654-1     Certain  trusts  treated  as 
separate  trusts. 

(a)  *  *   *  (1)  *  *  * 

(ii)  •  *  * 

(B)  If  the  pecimiary  amount  is  payable 
in  kind  on  the  basis  of  value  other  than 
the  date  of  distribution  value  of  the 
assets,  the  trustee  is  required  to  allocate 
assets  to  the  pecuniary  payment  in  a 
manner  that  fairly  reflects  net 
appreciation  or  depreciation  in  the 
value  of  the  assets  in  the  fund  available 
to  pay  the  pecuniary  amount  measured 
firom  the  valuation  date  to  the  date  of 
payment. 
•        *        »        •        • 

Michael  L.  Slaughter, 

Acting  Chief  Regulations  Unit,  Assistant 

Chief  Counsel  (Corporate). 

(FR  Doc.  96-21598  Filed  8-23-96;  8:45  am] 
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Fiscal  Service 

31  CFR  Part  214 
RIN  1510-^A54 

Depositaries  for  Federal  Taxes 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  action  removes  Part  214 
from  Title  31  of  the  Code  of  Federal 


Regulations.  Part  214  governed  the 
designation  of  financial  institutions  as 
depositaries  for  Federal  taxes  and  the 
handling  of  deposits  of  Federal  taxes  by 
such  depositaries  and  by  Federal 
Reserve  Banks.  .-K  Notice  of  Proposed 
Rule  Making  published  October  27, 
1992,  proposed  to  combine  portions  of 
this  part  with  31  CFR  Part  203 
"Treasury  Tax  and  Loan  Depositaries" 
and  to  eliminate  Part  214.  Regulations 
published  on  July  1.  1993.  incorporated 
the  relevant  provisions  of  Part  214  into 
Part  203.  Part  214  should  have  been 
removed  at  that  time.  This  action 
corrects  that  oversight. 

EFFECTIVE  DATE:  September  25,  1996. 

ADDRESS:  Cash  Management  Policy  and 
Plannmg  Division.  Financial 
Management  Service,  U.S.  Department 
of  the  Treasurv,  Room  420.  Liberty 
Center,  401  14th  Street,  S.W.. 
Washington,  DC  20227. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Clark  (202)  874-7106 
(Financial  Program  Specialist). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  27,  1992.  the  Fiscal 
Service  published  a  Notice  of  Proposed 
Rule  Making  to  remove  Part  214  and  to 
revise  sections  of  Part  203  of  Title  31  of 
the  Code  of  Federal  Regulations.  No 
comments  on  the  proposed  rule  were 
received.  Accordingly,  on  July  1,  1993. 
portions  of  this  regulation  were 
incorporated  into  Part  203  "Treasury 
Tax  and  Loan  Depositaries."  (58  FR 
35395).  Part  214  should  have  been 
removed  at  that  time.  This  action 
rectifies  that  oversight. 

Rulemaking  Analysis 

Treasury  has  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  a  regulatory 
assessment  is  not  required.  It  is  hereby  ■ 
certified  that  this  revision  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  the  provisions  of  Part  214,  here 
being  eliminated,  are  duplicative  of 
those  contained  in  Part  203.  there  will 
not  be  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  fiexibility 
analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  214 

Banks,  Banking,  Taxes. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  31 
U.S.C.  321.  31  CFR  Part  214  is  removed. 
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Dated:  AugusVlS,  1996. 
Russell  D.  Morris, 
Commissioner. 
(FR  Doc  96-21 546  Filed  8-23-96:  8:45  am) 

BILUNG  CODE  4810-aS-P 


DEPARTMENT  OF  DEFENSE 


Department  of  the  Army 
32  CFR  Part  505 

Privacy  Program 

agency:  Department  of  the  Army,  IXDD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Army 
is  revising  its  Privacy  Act  exemption 
regulations  to  correct  minor 
administrative  errors.  No  additions  to 
exemption  rules  are  being  made  at  this 
time. 

EFFECTIVE  DATE:  August  26. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  1520)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980.  The 
Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  erUities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director,  Adip.inistration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 


the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

Accordingly.  32  CFR  part  505  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579.  88  Stat  1896  (5 
U.S.C552a). 

2.  Section  505.5  is  revised  to  read  as 
follows: 

§505.5     Exemptions 

(a)  Exempting  systems  of  records.  The 
Secretary  of  the  Army  may  exempt 
Army  systems  of  records  from  certain 
requirements  of  the  Privacy  Act.  There 
are  two  kinds  of  exemptions:  General 
and  specific.  The  general  exemption 
relieves  systems  of  records  from  most 
requirements  of  the  Act;  the  specific 
exemptions  from  only  a  few.  See 
appendix  C  to  this  part. 

(b)  General  exemptions.  Only  Army 
activities  actually  engaged  in  the 
enforcement  of  criminal  laws  as  their 
primary  function  may  claim  the  general 
exemption.  To  qualify  for  this 
exemption,  a  system  must  consist  of: 

(1)  Information  compiled  to  identify 
individual  criminals  and  alleged 
criminals,  which  consists  only  of 
identifying  data  and  arrest  records;  type 
and  disposition  of  charges;  sentencing, 
confinement,  and  release  records;  and 
parole  and  probation  status; 

(2)  Information  compiled  for  the 
purpose  of  criminal  investigation 
including  efforts  to  prevent,  reduce,  or 
control  crime  and  reports  of  informants 
and  investigators  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual,  compile  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws,  from  arrest  or  indictment  through 
release  from  supervision. 

(c)  Specific  exemptions.  The  Secretary 
of  the  Army  has  exempted  all  properly 
classified  information  and  a  few  systems 
of  records  that  have  the  following  kinds 
of  information,  from  certain  parts  of  the 
Privacy  Act.  The  Privacy  Act  exemption 
cite  appears  in  parentheses  after  each 
category. 

(1)  Classified  information  in  every 
Army  system  of  records.  This  exemption 
is  not  limited  to  the  systems  fisted  in 
Sec.  505.5(d).  Before  denying  as 
individual  access  to  classified 
information,  the  Access  and 
Amendment  Refusal  Authority  must 
make  sure  that  it  was  properly  classified 
under  the  standards  of  Executive  Orders 
11652,  12065,  or  12958  and  that  it  must 


remain  so  in  the  interest  of  national 
defense  of  foreign  policy.  (5  U.S.C. 
552a(k)(l)). 

(2)  Investigatory  data  for  law 
enforcement  purposes  (other  than  that 
claimed  under  the  general  exemption). 
However,  if  this  information  has  been 
used  to  deny  someone  a  right,  privilege 
or  benefit  to  which  the  individual  is 
entitled  by  Federal  law,  it  must  be 
released,  unless  doing  so  would  reveal 
the  identity  of  a  confidential  source.  (5 
U.S.C.  552a(k)(2)). 

(3)  Records  maintained  in  connection 
with  providing  protective  services  to  the 
President  of  the  United  States  or  other 
individuals  protected  pursuant  to  Title 
18  U.S.C,  section  3056.  (5  U.S.C. 
552a(k)(3)). 

(4)  Statistical  data  required  by  statute 
and  used  only  for  statistical  purposes 
and  not  to  make  decisions  on  the  rights, 
benefits,  or  entitlements  of  individuals, 
except  for  census  records  which  may  be 
disclosed  under  Title  13  U.S.C.  section 
8.  (5  U.S.C.  552a(k)(4)). 

(5)  Data  compiled  to  determine 
suitability,  eligibility,  or  qualifications 
for  Federal  service.  Federal  contracts,  or 
access  to  classified  information.  This 
information  may  be  withheld  only  to  the 
extent  that  disclosure  would  reveal  the 
identify  of  a  confidential  source.  (5 
U.S.C.  552a(k)(5)). 

(6)  Testing  material  used  to  determine 
if  a  person  is  qualified  for  app>ointment 
or  promotion  in  the  Federal  service. 
This  information  may  be  withheld  only 
if  disclosure  would  compromise  the 
objectivity  or  fairness  of  the 
examination  process.  (5  U.S.C. 
552a(k)(6)). 

(7)  Information  to  determine 
promotion  potential  in  the  Armed 
Forces.  Information  may  be  withheld, 
but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source.  (5  U.S.C. 
552a(k)(7)). 

(d)  Procedures.  When  a  system 
manager  seeks  an  exemption  for  a 
system  of  records,  the  following 
information  will  be  furnished  to  the 
Director  of  Information  Systems  for 
Command,  Control,  Communications 
and  Computers,  Washington,  DC  20310- 
0107;  applicable  system  notice, 
exemptions  sought,  and  justification. 
After  appropriate  stafling  and  approval 
by  the  Secretary  of  the  Army,  a 
proposed  rule  will  be  published  in  the 
Federal  Register,  followed,  by  a  final 
rule  60  days  later.  No  exemption  may  be 
invoked  until  these  steps  have  been 
completed. 

(e)  Exempt  Army  records.  The 
following  records  may  be  exempt  from 
certain  parts  of  the  Mvacy  Act: 

(1)  A0020-laSAIG. 
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(i)  System  name:  Inspector  General 
Investigative  Files. 

(ii)  Exemption:  AW  portions  of  this 
system  of  records  which  fall  w^ithin  the 
scope  of  5  U.S.C.  552a(k)(2)  or  (k)(5) 
may  be  exempt  from  the  provisions  of 
5  U.S.C.  552a(c)(3).  (d),  {e)(4)(G). 
(e)(4)(H).  and  (f). 

[ni)  Authority:  5  U.S.C.  552a(k){2)  and 
(k)(5). 

(iv)  Reasons:  Selected  portions  and/or 
records  in  this  system  are  compiled  for 
the  purposes  of  enforcing  civil, 
criminal,  or  military  law,  including 
executive  orders  or  regulations  validly 
adopted  pursuant  to  law.  Granting 
individuals  access  to  information 
collected  and  maintained  in  these  files 
could  interfere  with  enforcement 
proceedings;  deprive  a  person  of  a  right 
to  fair  trial  or  an  impartial  adjudication 
or  be  prejudicial  to  the  conduct  of 
administrative  action  affecting  rights, 
benefits,  or  privileges  of  individuals, 
constitute  an  unwarranted  invasion  of 
personal  privacy;  disclose  the  identity 
of  a  confidential  source;  disclose 
nonroutine  investigative  techniques  and 
procedures,  or  endanger  the  life  or 
physical  safety  of  law  enforcement 
personnel;  violate  statutes  which 
authorize  or  require  certain  information 
to  be  withheld  from  the  public  such  as: 
Trade  or  financial  information, 
technical  data,  National  Security 
Agency  information,  or  information 
relating  to  inventions.  Exemption  from 
access  necessarily  includes  exemption 
from  the  other  requirements. 

(2)  A0020-lbSAIG. 

(i)  System  name:  Inspector  General 
Action  Request/ Assistance  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(2)  or  (k)(5) 
may  be  exempt  from  the  provisions  of 
5  U.S.C.  552a{c)(3).  (d),  (e)(4)(G), 
(e)(4)(H).  and  (fl. 

(iii)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iv)  Reasons:  Selected  portions  and/or 
records  in  this  system  are  compiled  for 
the  purposes  of  enforcing  civil, 
criminal,  or  military  law,  including 
Executive  Orders  or  regulations  validly 
adopted  pursuant  to  law.  Granting 
individuals  access  to  information 
collected  and  maintained  in  these  files 
could  interfere  with  enforcement 
proceedings;  deprive  a  person  of  a  right 
to  fair  trail  or  an  impartial  ajudication 
or  be  prejudicial  to  the  conduct  of 
administrative  action  affecting  rights, 
benefits,  or  privileges  of  individuals; 
constitute  an  unwarranted  invasion  of 
personnel  privacy;  disclose  the  identity 
of  a  confidential  source;  disclose 
nonroutine  investigative  techniques  and 


procedures,  or  endanger  the  life  or 
physical  safety  of  law  enforcement 
personnel;  violate  statutes  which 
authorize  or  require  certain  information, 
to  be  withheld  ft-om  the  public  such  as: 
Trade  or  financial  information, 
technical  data.  National  Security 
Agency  information,  or  information 
relating  to  inventions.  Exemption  from 
access  necessarily  includes  exemption 
from  the  other  requirements. 

[3)A0025-55SAIS. 

(i)  System  name:  Request  for 
Information  Files. 

(ii)  Exemption:  (A)  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a())(2)  may  be 
exempt  fttim  the  provisions  of  5  U.S.C. 
552a(c)(3),  (c)(4).  (d),  (e)(1),  (e)(2),  {e)(3). 
(e)(4)(G),  (e)(4)(H).  (e)(5).  (e)(8).  (f)  and 

(8). 

(B)  All  portions  of  the  system 
maintained  by  offices  of  Initial  Denying 
Authorities  which  do  not  have  a  law 
enforcement  mission  and  which  fall 
within  the  scope  of  5  U.S.C.  552a(k)(l) 
through  (k)(7)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1),  (e)(4)(G),  (e)(4)(H).  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(j)(2).  and 
(k)(l)  through  (k)(7). 

(iv)  Reasons:  This  system  of  records  is 
maintained  solely  for  the  purpose  of 
administering  the  Freedom  of 
Information  Act  and  processing  routine 
requests  for  information.  To  insure  an 
accurate  and  complete  file  on  each  case, 
it  is  sometimes  necessary  to  include 
copies  of  records  which  have  been  the 
subject  of  a  Freedom  of  Information  Act 
request.  This  situation  applies 
principally  to  cases  in  which  an 
individual  has  been  denied  access  and/ 
or  amendment  of  personal  records 
under  an  exemption  authorized  by  5 
U.S.C.  552.  The  same  justification  for 
the  original  denial  would  apply  to 
denial  of  access  to  copies  maintained  in 
the  Freedom  of  Information  Act  file.  It 
should  be  emphasized  that  the  majority 
of  records  in  this  system  are  available 
on  request  to  the  individual  and  that  all 
records  are  used  solely  to  process 
requests.  This  file  is  not  used  to  make 
any  other  determinations  on  the  rights, 
benefits  or  privileges  of  individuals. 

(4)A0027-1DAJA. 

(i)  System  name:  General  Legal  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(l),  (k)(2), 
(k)(5),  (k)(6).  and  (k)(7)  may  be  exempt 
from  the  provisions  of  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(l). 
{k)(2),  (k)(5).  (k)(6),  and  (k)(7). 

(iv)  Reasons:  Various  records  fit)m 
other  exempted  systems  of  records  are 


sometimes  submitted  for  legal  review  or 
other  action.  A  copy  of  such  records 
may  be  permanently  incorporated  into 
the  General  Legal  Files  system  of 
records  as  evidence  of  the  facts  upon 
which  a  legal  opinion  or  review  was 
based.  Exemption  of  the  General  Legal 
Files  system  of  records  is  necessary  in 
order  to  ensure  that  such  records 
continue  to  receive  the  same  protection 
afforded  them  by  exemptions  granted  to 
the  systems  of  records  in  which  they 
were  originally  filed. 

(5)  A0027-WaDAfA. 

(i)  System  name:  Prosecutorial  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a{j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3),  (c)(4).  (d).  (e)(2),  (e)(3), 
(e)(4)(G),  (e)(4)(H),  (e)(8),  (f).  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(4),  (d),  (e)(4)(G).  (e)(4)(H),  (f)  and  (g) 
because  granting  individuals  access  to 
information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  laws  could  interfere 
with  proper  investigations  and  the 
orderly  administration  of  justice. 
Disclosure  of  this  information  could 
result  in  the  concealment,  alteration  or 
destruction  of  evidence,  the 
identification  of  offenders  or  alleged 
offenders,  nature  and  disposition  of 
charges;  and  jeopardize  the  safety  and 
well-being  of  informants,  witnesses  and 
their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  Exemption  from  access 
necessarily  includes  exemption  from 
other  requirements. 

(B)  From  subsection  (c)(3)  because  the 
release  of  accounting  of  disclosure 
would  place  the  subject  of  an 
investigation  on  notice  that  he  is  under 
investigation  and  provide  him  with 
significant  information  concerning  the 
nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(C)  From  subsection  (e)(2)  because  in 
a  criminal  or  other  law  enforcement 
investigation,  the  requirement  that 
information  be  collected  to  the  greatest 
extent  practicable  from  the  subject 
individual  would  alert  the  subject  as  to 
the  nature  or  existence  of  the 
investigation  and  thereby  present  a 
serious  impediment  to  effective  law 
enforcement. 

(D)  From  subsection  (e)(3)  because 
compliance  would  constitute  a  serious 
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impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation  or  reveal  the 
identity  of  witnesses  or  confidential 
informants. 

(E)  From  subsection  (e)(8)  because 
compliance  with  this  provision  would 
provide  an  impediment  to  law 
enforcement  by  interfering  with  the 
ability  to  issue  warrants  or  subpoenas 
and  by  revealing  investigative 
techniques,  procedures  or  evidence. 

(6)  A0027-10bDAfA. 

(i)  System  name:  Courts-Martial  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C 
552a(d)(2).  (d)(4).  (e)(2).  (e)(3).  (e)(4)(H), 
and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  Courts-martial  files  are 
exempt  because  a  large  body  of  existing 
criminal  law  governs  trials  by  courts- 
martial  to  the  exclusion  of  the  Privacy 
Act.  The  Congress  recognized  the 
judicial  nature  of  courts-martial 
proceedings  and  exempt  them  from  the 
Administrative  Procedures  Act  by 
specifically  excluding  them  ft-om  the 
definition  of  the  term  'agency'  (Title  5 
U.S.C.  551(l)(f)).  Substantive  and 
procedural  law  applicable  in  trials  by 
court-martial  is  set  forth  in  the 
Constitution,  the  Uniform  Code  of 
Military  Justice  (UCMJ)  Manual  for 
Courts-Martial,  United  States,  1969 
(Revised  edition),  and  the  decisions  of 
the  U.S.  Court  of  Military  Appeals  and 
Courts  of  Military  Review.  The  right  of 
the  accused  not  to  be  compelled  to  be 
a  witness  against  himself  and  the  need 
to  obtain  accurate  and  reliable 
information  with  regard  to  criminal 
misconduct  necessitate  the  collection  of 
information  from  sources  other  than  the 
individual  accused.  Advising  the 
accused  or  any  other  witness  of  the 
authority  for  collection  of  the 
information,  the  purpose  for  which  it  is 
to  be  used,  whether  disclosure  is 
voluntary  or  mandatory,  and  the  effects 
on  the  individual  of  not  providing  the 
information  would  unnecesarily  disrupt 
and  confuse  court-martial  preceedings. 
It  is  the  responsibility  of  the 
investigating  officer  or  military  judge  to 
determine  what  information  will  be 
considered  as  evidence.  In  making  the 
determination,  the  individual's  rights 
are  weighed  against  the  accused's  right 
to  fair  trial.  The  determination  is  final 
for  the  moment  and  the  witness'  failure 
to  comply  with  the  decision  would 
delay  the  proceeding  and  may  result  in 
prosecution  of  the  witness  for  wrongful 
refusal  to  testify.  In  a  trial  by  court- 
martial,  the  accused  has  a  unique 


opportunity  to  assure  that  the  record  is 
accurate,  relevant,  timely,  and  complete 
as  it  is  made.  He  has  the  right  to  be 
present  and  the  trial,  to  be  represented 
by  counsel  at  general  and  special  courts- 
martial,  and  to  consult  with  counsel  in 
summary  courts-martial,  to  review  and 
challenge  all  information  before  it  is 
introduced  into  evidence,  to  cross- 
examine  all  witnesses  against  him,  to 
present  evidence  in  his  behalf  and  in 
general  and  special  courts-martial,  to 
review  and  comment  upon  the  record 
for  trial  before  it  is  authenticated. 
Procedures  for  correction  of  the  record 
and  controlled  by  paragraphs  82,  86, 
and  95,  Manual  for  Courts-Martial.  1969 
(Revised  edition).  After  completion  of 
appellate  review,  the  record  may  not  be 
amended.  Article  76  of  the  Uniform 
Code  of  Military  Justice  (10  U.S.C.  876) 
provides  that  the  proceedings. iindings 
and  sentences  of  courts-martial  as 
approved,  reviewed  or  affirmed  are  final 
and  conclusive  and  binding  upon  all 
departments,  courts,  agencies,  and  of 
the  United  States  subject  only  to  action 
upon  a  petition  for  new  trial  (Article  73, 
UCMJ),  action  by  the  Secretary 
concerned  (Article  74,  UCMJ).  and  the 
authority  of  the  President. 

{7)  A0190-5DAMO. 

(i)  System  name:  Vehicle  Registration 
System  (VRS). 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  {c)(4).  (d).  (e)(2).  (e)(3). 
(e)(4)(G),  (e)(4)(H).  (e)(8),  (f).  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  (A)  From  subsections 
(c)(4).  (d),  (e)(4)(G).  (e)(4)(H),  (0  and  (g) 
because  granting  individuals  access  to 
information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  laws  could  interfere 
with  proper  investigations  and  the 
.  orderly  administration  of  justice. 
Disclosure  of  this  information  could 
result  in  the  concealment,  alteration  or 
destruction  of  evidence,  the 
identification  of  offenders  or  alleged 
offenders,  nature  and  disposition  of 
charges;  and  jeopardize  the  safety  and 
well-being  of  informants,  witnesses  and 
their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  Exemption  from  access 
necessarily  includes  exemption  from 
other  requirements. 

(B)  From  subsection  (c)(3)  because  the 
release  of  accounting  of  disclosure 


would  place  the  subject  of  an 
investigation  on  notice  that  he  is  under 
investigation  and  provide  him  with 
significant  information  concerning  the 
nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(C)  From  subsection  (e)(2)  because  in 
a  criminal  or  other  law  enforcement 
investigation,  the  requirement  that 
information  be  collected  to  the  greatest 
extent  practicable  from  the  subject 
individual  would  alert  the  subject  as  to 
the  nature  or  existence  of  the 
investigation  and  thereby  present  a 
serious  impediment  to  effective  law 
enforcement. 

(D)  From  subsection  (e)(3)  because 
compliance  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation  or  reveal  the 
identity  of  witnesses  or  confidential 
informants. 

(E)  From  subsection  (e)(8)  because 
compliance  with  this  provision  would 
provide  an  impediment  to  law 
enforcement  by  interfering  with  the 
ability  to  issue  warrants  or  subpoenas 
and  by  revealing  investigative 
techniques,  procedures  or  evidence. 

[8)  A0190-9DAMO. 

(i)  System  name:  Absentee  Case  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d).  (e)(2),  (e)(3), 
(e)(4)(G).  (e)(4)(H),  (e)(8),  (f),  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(4).  (d),  (e)(4)(G),  (e)(4)(H),  (0  and  (g) 
because  granting  individuals  access  to 
information  collected  and  maintained 
.  by  this  component  relating  to  the 
enforcement  of  laws  could  interfere 
with  proper  investigations  and  the 
orderly  administration  of  justice. 
Disclosure  of  this  information  could 
result  in  the  concealment,  alteration  or 
destruction  of  evidence,  the 
identification  of  offenders  or  alleged 
offenders,  nature  and  disposition  of 
charges;  and  jeopardize  the  safety  and 
well-being  of  informants,  witnesses  and 
their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  Exemption  from  access 
necessarily  includes  exemption  from 
other  requirements. 

(B)  From  subsection  (c)(3)  because  the 
release  of  accounting  of  disclosure 
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would  place  the  subject  of  an 
investigation  on  notice  that  he  is  under 
investigation  and  provide  him  with 
significant  information  concerning  the 
nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(C)  From  subsection  (e)(2)  because  in 
a  criminal  or  other  law  enforcement 
investigation,  the  requirement  that 
information  be  collected  to  the  greatest 
extent  practicable  from  the  subject 
individual  would  alert  the  subject  as  to 
the  nature  or  existence  of  the 
investigation  and  thereby  present  a 
serious  impediment  to  effective  law 
enforcement. 

(D)  From  subsection  (e)(3)  because 
compliance  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation  or  reveal  the 
identity  of  witnesses  or  confidential 
informants. 

(E)  From  subsection  (e)(8)  because 
compliance  with  this  provision  would 
provide  an  impediment  to  law 
enforcement  by  interfering  with  the 
ability  to  issue  warrants  or  subpoenas 
and  by  revealing  investigative 
techniques,  procedures  or  evidence. 

{9)A0190-14DAMO. 

(i)  System  name:  Registration  and 
Permit  Files. 

(ii)  Exemption:  Ail  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3). 

(iii)  Authority:  5  U.S.C.  552a(k)(2). 

(iv)  Reasons:  From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosures  would  place  the  subject  of 
an  investigation  on  notice  that  he  or  she 
is  under  investigation  and  provide  him 
or  her  with  significant  information 
concerning  the  nature  of  the 
investigation  thus  resulting  in  a  serious 
impediment  to  criminal  law 
enforcement  investigations,  activities  or 
the  compromise  of  properly  classified 
material. 

(10)  A0190-30DAMO. 

(i)  System  name:  Military  Police 
Investigator  Certification  Files. 

(ii)  £".vemp(/on;  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(2),  (k)(5),  and 
(k)(7)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(d).  (e)(4)(G). 
(e)(4)(H).  and  (f). 

(ui)  Authority:  5  U.S.C.  552a(k)(2), 
(k)(5)  and  (k)(7). 

(iv)  Reasons:  From  subsections  (d), 
(e)(4)(G),  (e)(4)(H).  and  (f)  because 
disclosure  of  portions  of  the  information 
in  this  system  of  records  would 
seriously  impair  selection  and 


management  of  these  imiquely 
functioning  individuals;  hamper  the 
inclusion  of  comments,  reports  and 
evaluations  concerning  the 
performance,  qualifications,  character, 
actions,  and  propensities  of  the  agency; 
and  prematurely  compromise 
investigations  which  either  concern  the 
conduct  of  the  agent  himself  or  herself, 
or  investigations  wherein  he  or  she  is 
integrally  or  only  peripherally  involved. 
Additionally,  the  exemption  from  access 
necessarily  includes  exemptions  from 
the  amendment  and  the  agency 
procedures  that  would  otherwise  be 
required  to  process  these  types  of 
requests. 

(11)  A0190-40DAMO. 

(i)  System  name:  Serious  Incident 
Reporting  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d).  (e)(2).  (e)(3). 
(e)(4)(G).  (e)(4)(H).  (e)(8).  (f).  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(4),  (d).  (e)(4)(G).  (e)(4)(H).  (0  and  (g) 
because  granting  individuals  access  to 
information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  laws  could  interfere 
with  proper  investigations  and  the 
orderly  administration  of  justice. 
Disclosure  of  this  information  could 
result  in  the  concealment,  alteration  or 
destruction  of  evidence,  the 
identification  of  offenders  or  alleged 
offenders,  nature  and  disposition  of 
charges,  and  jeopardize  the  safety  and 
well-being  of  informants,  witnesses  and 
their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  Exemption  from  access 
necessarily  includes  exemption  from  the 
other  requirements. 

(B)  From  subsection  (c)(3)  because  of 
the  release  of  accounting  of  disclosure     - 
would  place  the  subject  of  an 
investigation  on  notice  that  he  is  under 
investigation  and  provide  him  with 
significant  information  concerning  the 
nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(C)  From  subsection  (e)(2)  because  in 
a  criminal  or  other  law  enforcement 
investigation,  they  require  that 
information  be  collected  to. the  greatest 
extent  practicable  from  the  subject 
individual  would  alert  the  subject  as  to 


the  nature  or  existence  of  the 
investigation  and  thereby  present  a 
serious  impediment  to  effective  law 
enforcement. 

(D)  From  subsection  (e)(3)  because 
compliance  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation  or  reveal  the 
identity  of  witnesses  or  confidential 
informants. 

(E)  From  subsection  (e)(8)  because 
compliance  with  this  provision  would 
provide  an  impediment  to  law 
enforcement  by  interfering  vdth  the 
ability  to  issue  warrants  or  subpoenas 
and  be  revealing  investigative 
techniques,  procedures  or  evidence. 

(12)  A0190-45DAMO 

(i)  System  name:  Offense  Reporting 
System  (ORS). 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d).  (e)(2).  (e)(3). 
(e)(4)(G).  (e)(4)(H),  (e)(8),  (0.  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j){2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(4),  (d),  (e)(4)(G),  (e)(4)(H).  (f)  and  (g) 
because  granting  individuals  access  to 
information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  laws  could  interfere 
with  proper  investigations  and  the 
orderly  administration  of  justice. 
Disclosure  of  this  information  could 
result  in  the  concealment,  alteration  or 
destruction  of  evidence,  the 
identification  of  offenders  or  alleged 
offenders,  nature  and  disposition  of 
charges,  and  jeopardize  the  safety  and 
well-being  of  informants,  witnesses  and 
their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  Exemption  from  access 
necessarily  includes  exemption  from  the 
other  requirements. 

(B)  From  subsection  (c)(3)  because  of 
the  release  of  accounting  of  disclosure 
would  place  the  subject  of  an 
investigation  on  notice  that  he  is  under 
investigation  and  provide  him  with 
significant  information  concerning  the 
nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(C)  From  subsection  (e)(2)  because  in 
a  criminal  or  other  law  enforcement 
investigation,  they  require  that 
information  be  collected  to  the  greatest 
extent  practicable  from  the  subject 
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individual  would  alert  the  subject  as  to 
the  nature  or  existence  of  the 
investigation  and  thereby  present  a 
serious  impediment  to  effective  law 
enforcement. 

(D)  From  subsection  (e)(3)  because 
compliance  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation  or  reveal  the 
identity  of  witnesses  or  confidential 
informants. 

(E)  From  subsection  (e)(8)  because 
compliance  with  this  provision  would 
provide  an  impediment  to  law 
enforcement  by  interfering  with  the 
ability  to  issue  warrants  or  subpoenas 
and  be  revealing  investigative 
techniques,  procedures  or  evidence. 

[13)A0190-47DAMO. 

(i)  System  name:  Correctional 
Reporting  System  (CRS). 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3),  (c)(4),  (d),  (e)(3),  (e)(4)(G), 
(e)(4)(H),  (e)(5),  (e)(8),  (f),  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  Granting  individuals 
access  to  information  collected  and 
maintained  by  this  component  relating 
to  the  enforcement  of  criminal  laws 
could  interfere  with  the  orderly 
administration  of  justice.  Disclosure  of 
this  information  could  jeopardize  the 
safety  and  well-  being  of  information 
sources,  correctional  supervisors  and 
other  confinement  facility 
administrators.  Disclosure  of  the 
information  could  also  result  in  the 
invasion  of  privacy  of  persons  who 
provide  information  used  in  developing 
individual  treatment  programs.  Further, 
disclosure  could  result  in  a 
deterioration  of  a  prisoner's  self-image 
and  adversely  affect  meaningful 
relationships  between  a  prisoner  and  his 
counselor  or  supervisor.  These  factors 
are,  or  course,  essential  to  the 
rehabilitative  process.  Exemption  from 
the  remaining  provisions  is  predicated 
upon  the  exemption  from  disclosure  or 
upon  the  need  for  proper  functioning  of 
correctional  programs. 

(14)  A0195-2aUSACIDC. 

(i)  System  name:  Source  Register. 

(ii)  Exemption:  All  portions  of  this 
system  of  i^cords  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d).  (e)(1),  (e)(2).  (e)(3). 
(e)(4)(G),  (e)(5),  (e)(8),  (f).  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(3)  because  release  of  accounting  of 
disclosures  would  provide  the 
informant  with  significant  information 


concerning  the  nature  of  a  particular 
investigation,  the  internal  methods  and 
techniques  involved  in  criminal 
investigation,  and  the  investigative 
agencies  (state,  local  or  foreign) 
involved  in  a  particular  case  resulting  in 
a  serious  compromise  of  the  criminal 
law  enforcement  processes. 

(B)  From  subsection  (c)(4).  (d), 
(e)(4)(G).  (e)(4)(H),  (f),  and  (g)  because 
disclosure  of  portions  of  the  information 
in  this  system  of  records  would 
seriously  impair  the  prudent  and 
efficient  handling  of  these  uniquely 
functioning  individuals;  hamper  the 
inclusion  of  comments  and  evaluations 
concerning  the  performance 
qualification,  character,  identity,  and 
propensities  of  the  informant;  and 
prematurely  compromise  criminal 
investigations  which  either  concern  the 
conduct  of  the  informant  himself  or 
investigations  wherein  he/she  is 
intergrally  or  only  peripherally 
involved.  Additionally,  the  exemption 
from  access  necessarily  includes 
exemption  from  amendment,  certain 
agency  requirements  relating  to  access 
and  amendment  of  records  and  civil     • 
liability  predicated  upon  agency 
compliance  with  specific  provisions  of 
the  Privacy  Act. 

(C)  From  subsection  (d),  (e)(4)(G). 
(e)(4)(H),  and  (f)  are  also  necessary  to 
protect  the  security  of  information 
properly  classified  in  the  interest  of 
national  defense  and  foreign  policy. 

(D)  From  subsection  (e)(1)  because  the 
nature  of  the  criminal  investigative 
function  creates  unique  problems  in 
prescribing  what  information 
concerning  informants  is  relevant  or 
necessary.  Due  to  close  liaison  and 
existing  relationships  with  other 
Federal,  state,  local  and  foreign  law 
enforcement  agencies,  information 
about  informants  may  be  received 
which  may  relate  to  a  case  then  under 
the  investigative  jurisdiction  of  another 
Government  agency  but  it  is  necessary 
to  maintain  this  information  in  order  to 
provide  leads  for  appropriate  law 
enforcement  purposes  and  to  establish 
patterns  of  activity  which  may  relate  to 
the  jurisdiction  of  both  the  USACIDC 
and  other  agencies.  Additionally,  the 
failure  to  maintain  all  known 
information  about  informants  could 
affect  the  effective  utilization  of  the 
individual  and  substantially  increase 
the  operational  hazards  incumbent  in 
the  employment  of  an  informant  in  very 
compromising  and  sensitive  situations. 

(E)  From  subsection  (e)(2)  because 
collecting  information  from  the 
information  would  potentially  thwart 
both  the  crminal  investigtive  process 
and  the  required  management  control 
over  these  individuals  by  appraising  the 


informant  of  investigations  or 
management  actions  concerning  his 
involvement  in  criminal  activity  or  with 
USACIDC  personnel. 

(F)  From  subsection  (e)(3)  because 
supplying  an  informant  with  a  form 
containing  the  information  specified 
could  result  in  the  compromise  of  an 
investigation,  tend  to  inhibit  the 
cooperation  of  the  informant,  and 
render  ineffectual  investigative 
techniques  and  methods  utilized  by . 
USACIDC  in  the  performance  of  its 
criminal  law  enforcement  duties. 

(G)  From  subsection  (e)(5)  because 
this  requirement  would  unduly  hamper 
the  criminal  investigative  process  due  to 
type  of  records  maintained  an  necessity 
for  rapid  information  retrieval  and 
dissemination.  Also,  in  the  collection  of 
information  about  informants,  it  is 
impossible  to  determine  what 
information  is  then  accurate,  relevant, 
timely  and  complete.  With  the  passage 
of  time,  seemingly  irrevelant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation  or 
contact  brings  new  details  to  light.  In 
the  criminal  investigative  process, 
accuracy  and  relevance  of  information 
concerning  informants  can  only  be 
determined  in  a  court  of  law.  The 
restrictions  imposed  by  subsection  (e)(5) 
would  restrict  the  ability  of  trained 
investigators  to  exercise  their  judgment 
in  reporting  information  relating  to 
informant's  actions  and  would  impede 
the  development  of  criminal 
intelligence  necessary  for  effective  law 
enforcement. 

(H)  From  subsection  (e)(8)  because  the 
notice  requirements  of  this  provision 
could  present  a  serious  impediment  to 
criminal  law  enforcement  by  revealing 
investigative  techniques,  procedures, 
and  the  existence  of  confidential 
investigations. 

[15]A0195-2bUSACIDC. 

(i)  System  name:  Criminal 
Investigation  and  Crime  Laboratory 
Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3),  (c)(4),  (d).  (e)(1).  (e)(2).  (e)(3), 
(e)(4)(G),  (e)(4)(H),  (e)(5).  (e)(8).  (0.  and 

(iii)  Authority:  5  U.S.C.  552(j)(2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(3)  because  the  release  of  accounting 
of  disclosures  would  place  the  subject  of 
an  investigation  on  notice  that  he  is 
under  investigation  and  provide  him 
with  significant  information  concerning 
coordinated  investigative  effort  and 
techniques  and  the  nature  of  the 
investigation,  resulting  in  a  serious 
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impediment  to  criminal  law 
enforcement  activities  or  th^ 
compromise  of  properly  classified 
material. 

(B)  From  subsections  (c)(4),  (d), 
(e)(4)fG).  {e)(4)(H).  (f).  and  (g)  because 
access  might  compromise  on-going 
investigations,  reveal  classified 
information,  investigatory  techniques  or 
the  identity  of  confidential  informants, 
or  invade  the  privacy  of  persons  who 
provide  information  in  connection  with 
a  particular  investigation.  The 
exemption  from  access  necessarily 
includes  exemption  from  amendment, 
certain  agency  requirements  relating  to 
access  and  amendment  of  records,  and 
civil  liability  predicated  upon  agency 
compliance  with  those  specific 
provisions  of  the  Privacy  Act.  The 
exemption  from  access  necessarily 
includes  exemption  from  other 
reauirements. 

tOFrom  subsection  (e)(1)  because  the 
nature  of  the  investigative  function 
creates  unique  problems  in  prescribed 
specific  perimeters  in  a  particular  case 
as  to  what  information  is  relevant  or 
necessary.  Also,  due  to  close  liaisons 
and  working  relationships  with  other 
Federal,  state,  local,  and  foreign  law 
enforcement  agencies,  information  may 
be  received  which  may  relate  to  a  case 
then  under  the  investigative  jurisdiction 
of  another  Government  agency  but  it  is 
necessary  to  maintain  this  information 
in  order  to  provide  leads  for  appropriate 
law  enforcement  purposes  and  to 
establish  patterns  of  activity  which  may 
relate  to  the  jurisdiction  of  both  the 
USACIDC  and  other  agencies. 

(D)  From  subsection  (e)(2)  because 
collecting  information  from  the  subject 
of  criminal  investigations  would  thwart 
the  investigative  process  by  placing  the 
subject  of  the  investigation  on  notice 
thereof. 

(E)  From  subsection  (e)(3)  because 
supplying  an  individual  with  a  fonn 
containinglhe  information  specified 
could  result  in  the  compromise  of  an 
investigation,  tend  to  irdiibit  the 
cooperation  of  the  individual  queried, 
and  render  ineffectual  investigation 
techniques  and  methods  utilized  by 
USAOtlC  in  the  performance  of  their 
criminal  law  enforcement  duties. 

(F)  From  subsection  (e)(5)  because 
this  requirment  would  unduly  hamper 
the  criminal  investigative  process  due  to 
the  great  volume  of  records  maintained 
and  the  necessity  for  rapid  information 
retrieval  and  dissemination.  Also,  in  the 
collection  of  information  for  law 
enforcement  purposes,  it  is  impossible 
to  determine  what  information  is  then 
accurate,  relevant,  timely,  and  complete. 
With  the  passage  of  time,  seemingly 
irrelevant  or  untimely  information  may 


acquire  new  significance  as  further 
investigation  brings  new  details  to  light. 
In  the  criminal  investigation  process, 
accuracy  and  relevance  of  information 
can  only  be  determine  in  a  court  of  law. 
The  restrictions  imposed  by  subsection 
(e)(5)  would  restrict  the  ability  of 
trained  investigators  to  exercise  their 
judgment  in  reporting  on  investigations 
and  impede  the  development  of 
criminal  intelligence  necessary  for 
effective  law  enforcement. 

(G)  From  subsection  (e)(8)  because  the 
notice  requirements  of  this  provision 
could  present  a  serious  impediment  to 
criminal  law  enforcement  by  revealing 
investigative  techniques,  procedures, 
and  the  existence  of  confidential 
investigations. 
(16)  A0195-6USACIDC. 
(i)  System  name:  Criminal 
Investigation  Accreditation  and 
Polygraph  Examiner  Evaluation  Files. 
(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a0c)(2),  (k)(5),  or 
(k)(7)  may  be  exempt  from  the 
yrovisions  of  5  U.S.C.  552a(d),  (e)(1). 
(e)(4)(G),  (e)(4)(H).  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(2), 
(k)(5).  and  (k)(7). 

(iv)  Reasons:  (A)  From  subsections 
(d).  (e)(4)(G),  (e)(4)lH),  and  (f)  because 
disclosure  of  portions  of  the  information 
in  this  system  of  records  would 
seriously  impair  the  selection  and 
management  of  these  uniquely 
functioning  individuals;  hamper  the 
inclusion  of  comments,  reports  and 
evaluations  concerning  the 
performance,  qualifications,  character, 
action  and  propensities  of  the  agent;  and 
prematurely  compromise  investigations 
with  either  concern  the  conduct  of  the 
agent  himself  or  investigations  wherein 
he  or  she  is  integrally  or  only 
peripherally  involved.  Additionally,  the 
exemption  from  access  necessarily 
includes  exemptions  from  the 
amendment  and  the  agency  procedures 
which  would  otherwise  be  required  to 
process  these  types  of  requests. 

(B)  From  subsection  (e)(1)  because  the 
failure  to  maintain  all  known 
information  about  agents  could  affect 
the  effective  utilization  of  the  individual 
and  substantially  increase  the 
operational  hazards  incumbent  in  the 
employment  of  agents  in  very 
compromising  and  sensitive  situations. 
(17)  A0210-7DAMO. 
(i)  System  name:  Expelled  or  Barred 
Person  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d),  (e)(2),  fe)(3). 
(e)(4)(G).  (e)(4)(H).  (e)(8).  (0.  and  (g). 


(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(4),  (d).  (e)(4)(G).  (e)(4)(H),  (0  and  (g) 
because  granting  individuals  access  to 
information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  laws  could  interfere 
with  proper  investigations  and  the 
orderly  administration  of  justice. 
Disclosure  of  this  information  could 
result  in  the  concealment,  alteration  or 
destruction  of  evidence,  the 
identification  of  offenders  or  alleged 
offenders,  nature  and  disposition  of 
charges,  and  jeopardize  the  safety  and 
well-being  of  informants,  witnesses  and 
their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  Exemption  from  access 
necessarily  includes  exemption  from  the 
other  requirements. 

(B)  From  subsection  (c)(3)  because  of 
the  release  of  accounting  of  disclosure 
would  place  the  subject  of  an 
investigation  on  notice  that  he  is  under 
investigation  and  provide  him  with 
significant  information  concerning  the 
nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(C)  From  subsection  (e)(2)  because  in 
a  criminal  or  other  law  enforcement 
investigation,  they  require  that 
information  be  collected  to  the  greatest 
extent  practicable  from  the  subject 
individual  would  alert  the  subject  as  to 
the  nature  or  existence  of  the 
investigation  and  thereby  present  a 
serious  impediment  to  effective  law 
enforcement. 

(D)  From  subsection  (e)(3)  because 
compliance  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation  or  reveal  the 
identity  of  witnesses  or  confidential 
informants. 

(E)  From  subsection  (e)(8)  because 
compliance  with  this  provision  would 
provide  an  impediment  to  law 
enforcement  by  interfering  with  the 
ability  to  issue  warrants  or  subpoenas 
and  be  revealing  investigative 
techniques,  procedures  or  evidence. 

(18)  A0340JDMSS. 

(i)  System  name:  HDQA 
Correspondence  and  Control/Central 
File  System. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)  may  be  exempt 
from  the  provisions  of  5  U.S.C. 


UMI 


Federal  Register  /  Vol.  61.  No.  166  /  Monday,  August  26,  1996  /  Rules  and  Regulations       43663 


.552a(c)(3).  (d).  (e)(1).  (e)(4)tG),  (e)(4)(H). 
and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(l) 
through  (lc)(7). 

(iv)  Reasons:  Documents  are 
generated  by  other  elements  of  the  Army 
or  are  received  from  other  agencies  and 
individuals.  Because  of  the  broad  scope 
of  the  contents  of  this  system  and  since 
the  introduction  of  documents  is  largely 
unregulatable,  specific  portions  or 
documents  that  may  require  an 
exemption  cannot  be  predetermined. 
Therefore,  and  to  the  extent  that  such 
material  is  received  and  maintained, 
selected  individual  documents  may  be 
exempted  from  disclosure  under  any  of 
the  provisions  of  sections  (k)(l)  through 
(k)(7)  of  5  U.S.C.  552a. 

(19)  A0340-21SAIS. 

(i)  System  name:  Privacy  Case  Files. 

(ii)  Exemption:  (A)  All  portions  of  this 
system  of  records  which  fall  vrithin  the 
scope  of  5  U.S.C.  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d).  (e)(1).  (e)(2).  (e)(3), 
(e)(4)(G).  (e)(4)(H).  (e)(5).  (e)(8).  (0.  and 

(B)  All  portions  of  this  system 
maintained  by  the  DA  Privacy  Review 
Board  and  those  Access  and 
Amendment  Refusal  Authorities  which 
do  not  have  a  law  enforcement  mission 
and  which  fall  within  the  scope  of  5 
U.S.C.  552a(k)(l)  through  (k)(7)  may-be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3)(d).  (e)(1),  (e)(4)(G).  (e)(4)(H), 
and  (f). 

(iii)  Authority:  5  U.S.C.  552a(j)(2)  and 
(k)(7). 

(iv)  Reasons:  This  system  of  records  is 
maintained  solely  for  the  purpose  of 
administering  the  Privacy  Act  of  1974, 
To  insure  accurate  and  complete  file  on 
each  case,  it  is  sometimes  necessary  to 
include  copies  of  records  which  have 
been  the  subject  of  a  Privacy  Act 
request.  This  situation  applies 
principally  to  cases  in  which  an 
individual  has  been  denied  access  and/ 
or  amendment  of  personal  records 
under  an  exemption  authorized  by  5 
U.S.C,  552a,  The  same  justification  for 
the  original  denial  would  apply  to  a 
denial  of  access  and/or  amendment  of 
copies  maintained  in  the  Privacy  Act 
Case  File.  It  should  be  emphasized  that 
the  majority  of  records  in  this  system 
are  available  on  request  to  the 
individual  and  that  all  records  are  used 
solely  to  administer  Privacy  Act 
requests.  This  file  is  not  used  to  make 
any  other  determination  on  the  rights, 
benefits  or  privileges  of  individuals. 

(20)  A0350-37TRADOC. 

(i)  System  name:  Skill  Qualification 
Test  (SQT). 

(ii)  Exemption:  All  portions  of  this 
system  which  fall  within  the  scope  of  5  . 


U.S.C.  552a(k)(6)  may  be  exempt  from 
the  provisions  of  5  U.S.C.  552a(d), 

(iii)  Authority:  5  U.S.C.  552a(k)(6). 

(iv)  Reasons:  Exemption  is  needed  for 
the  portion  of  records  which  pertains  to 
individual  item  response  on  tests,  to 
preclude  compromise  of  scoring  keys. 

(21)  A0351-12DAPE. 

(i)  System  name:  Applicants/ 
Students,  U.S.  Military  Academy  Prep 
School. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(5)  and  (k)(7) 
may  be  exempt  from  the  following 
provision  of  5  U.S.C.  552a(d). 

(iii)  Authority:  5  U.S.C.  552a(k)(5)  and 
(k)(7). 

(iv)  Reasons:  It  is  imperative  that  the 
confidential  nature  of  evaluation 
material  on  individuals,  furnished  to  the 
US  Military  Academy  Preparatory 
School  under  an  express  promise  of 
confidentiality,  be  maintained  to  ensure 
the  candid  presentation  of  information 
necessary  in  determinations  involving 
admission  to  or  retention  at  the  United 
States  Military  Academy  and  suitability 
for  commissioned  military  service. 

[22]  A0351-17aUSMA. 

(i)  System  name:  U.S.  Military 
Academy  Candidate  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(5).  (k)(6),  or 
(k)(7)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(d). 

(iii)  Authority:  5  U.S.C.  552a(k)(5), 
(k)(6)  and  (k)(7). 

(iv)  Reasons:  (A)  From  subsection  (d) 
because  access  might  reveal 
investigatory  and  testing  techniques. 
The  exemption  from  access  necessarily 
includes  exemption  from  amendment, 
certain  agency  requirements  relating  to 
access  and  amendment  of  records,  and 
civil  liability  predicated  upon  agency 
compliance  with  those  specific 
provisions  of  the  Privacy  Act. 

(B)  Exemption  is  necessary  to  protect 
the  identity  of  individuals  who 
furnished  information  to  the  United 
States  Military  Academy  which  is  used 
in  determining  suitability,  eligibility,  or 
qualifications  for  military  service  and 
which  was  provided  under  an  express 
promise  of  confidentiality. 

(C)  Exemption  is  needed  for  the 
portion  of  records  compiled  within  the 
Academy  which  pertain  to  testing  or 
examination  material  used  to  rate 
individual  qualifications,  the  disclosure 
of  which  would  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process. 

(D)  Exemption  is  required  for 
evaluation  material  used  by  the 
Academy  in  determining  potential  for 


promotion  in  the  Armed  Services,  to 
protect  the  identity  of  a  source  who 
furnished  information  to  the  Academy 
under  an  express  promise  of 
confidentiality. 

[23)  A0351-17bUSIvL\. 

(i)  System  name:  U.S.  Military 
Academy  Personnel  Cadet  Records. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(5)  or  (k)(7) 
may  be  exempt  from  the  provisions  of 
5  U.S.C.  552a(d). 

(iii)  Authority:  5  U.S.C.  552a(k)(5)  and 
(k)(7), 

(iv)  Reasons:  It  is  imperative  that  the 
confidential  nature  of  evaluation  and 
investigatory  material  on  candidates, 
cadets,  and  graduates,  furnished  to  the 
United  States  Military  Academy  under 
promise  of  confidentiality  be 
maintained  to  insure  the  candid 
presentation  of  information  necessary  in 
determinations  involving  admissions  to 
the  Military  Academy  and  suitability  for 
commissioned  service  and  future 
promotion. 

(24)  A0380-13DAMO. 

(i)  System  name:  Local  Criminal 
Intelligence  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C,  552a(j)(2)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d).  (e)(2).  (e)(3). 
(e)(4)(G).  (e)(4)(H).  (e)(8).  (0.  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reasons:  (A)  From  subsections 
(e)(4)(G).  (e)(4)(H).  (f),  and  (g)  because 
granting  individuals  access  to 
information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  laws  could  interfere 
with  proper  investigations  and  the 
orderly  administration  of  justice. 
Disclosure  of  this  information  could 
result  in  the  concealment,  alteration  or 
destruction  jof  evidence,  the 
identification  of  offenders  or  alleged 
offenders,  nature  and  disposition  of 
charges;  and  jeopardize  the  safety  and 
well-being  of  informants,  witnesses  and 
their  famihes,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources  and  methods  used 
by  this  component  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  Exemption  from  access 
necessarily  includes  exemption  from  the 
other  requirements. 

(B)  From  subsection  (c)(3)  because  the 
release  of  accounting'of  disclosure 
would  place  the  subject  of  an 
investigation  on  notice  that  he  is  under 
investigation  and  provide  him  with 


43664 


Federal  Register  /  Vol.  61,  No.  166  /  Monday,  August  26.  1996  /  Rules  and  Regulations 


ISS 


significant  information  concerning  the 
nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enfon:;ement  investigations. 

(C)  From  subsection  (e)(2)  because,  in 
a  criminal  or  other  law  enforcement 
investigation,  the  requirement  that 
information  be  collected  to  the  greatest 
extent  practicable  from  the  subject 
individual  would  alert  the  subject  as  to 
the  nature  or  existence  of  the 
investigation  and  thereby  present  a 
serious  impediment  to  effective  law 
enforcement. 

(D)  From  subsection  (e)(3)  because 
compliance  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation  or  reveal  the 
identity  of  witnesses  or  confidential 
informants. 

(E)  From  subsection  (e)(8)  because 
compliance  with  this  provision  would 
provide  an  impediment  to  law 
enforcement  by  interfering  with  the 
ability  to  issue  warrants  or  subpoenas 
and  by  revealing  investigative 
techniques,  procedures  or  evidence. 

(25)  A0380-67DAMI. 
(i)  System  name.- Personnel  Security 
Clearance  Information  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(l),  (k)(2),  or 
(k)(5)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G).  (e)(4)(H),  and  (e)(4)(I). 

(iii)  Authority:  5  U.S.C.  552a(k)(l), 
(k)(2),  or  (k)(5). 

(iv)  Reasons:  The  material  contained 
in  this  record  system  contains  data 
concerning  sensitive  sources  and 
operational  methods  whose 
dissemination  must  be  strictly 
controlled  because  of  nationaJ  security 
intelligence  considerations.  Disclosure 
of  documents  or  the  disclosure 
accounting  record  may  compromise  the 
effectiveness  of  the  operation,  and 
negate  specialized  techniques  used  to 
support  intelligence  or  criminal 
investigative  programs,  or  otherwise 
interfere  with  the  orderly  conduct  of 
intelligence  operations  or  criminal 
investigations. 

(26)  A0381-20bDAMI. 

(i)  System  name;  Counterintelligence/ 
Security  Files 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(l),  (k)(2).  and 
(k)(5)  may  be  exempt  fhjrn  the 
provisions  of  5  U.S.C.  552a(c)(3),  (d)(1) 
through  (d)(5).  (e)(1).  (e)(4)(G).  (e)(4)(H), 
and  (e)(4)(I).  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(l). 
(k)(2).  and  (k)(5). 

(iv)  Reasons:  (A)  From  subsection 
(c)(3)  because  disclosing  the  agencies  to 


which  information  firom  this  svstem  has 
been  released  could  inform  the  subject 
of  an  investigation  of  an  actual  or 
potential  criminal  violation,  or 
intelligence  operation  or  investigation; 
or  the  existence  of  that  investigation  or 
operation;  of  the  nature  and  scope  of  the 
information  and  evidence  obtained  as  to 
his/her  activities  or  of  the  identify  of 
confidential  sources,  witnesses,  and 
intelligence  personnel  and  could 
provide  information  to  enable  the 
subject  to  avoid  detection  or 
apprehension.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  investigation;  endanger 
the  physical  safety  of  confidential 
sources,  witnesses,  intelligence 
personnel,  and  their  famiUes;  lead  to  the 
improper  influencing  of  witnesses;  the 
destruction  of  evidence  or  the 
fabrication  of  testimony  and  disclose 
investigative  techniques  and 
procedures.  In  addition,  granting  access 
to  such  information  could  disclose 
classified  and  sensitive  sources, 
information,  and  o[>erational  methods 
and  could  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others. 

(B)  From  subsection  (d)(1)  through 
(d)(5)  because  granting  access  to  records 
in  this  system  of  records  could  inform 
the  subject  of  a  counterintelligence 
operation  or  investigation  of  an  actual  or 
potential  criminal  violation  or  the 
existence  of  that  operation  or 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  his/her  activities;  or  of  the  identity 
of  confidential  sources,  witnesses  and 
intelligence  personnel  and  could 
provide  information  to  enable  the 
subject  to  avoid  detection  or 
apprehension.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  operation  or 
investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  personnel  and  their 
families;  lead  to  the  improper 
influencing  of  witnesses;  the  destruction 
of  evidence  or  the  fabrication  of 
testimony  and  disclose  investigative 
techniques  and  procedures.  In  addition, 
the  agency  is  required  to  protect  the 
confidentiality  of  sources  who  furnished 
information  to  the  Government  under  an 
expressed  promise  of  confidentiality  or, 
priorto  September  27, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
This  confidentiality  is  needed  to 
maintain  the  Government's  continued 
access  to  information  from  persons  who 
otherwise  might  refuse  to  give  it. 

(C)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  specific 


information  in  the  early  stages  of  an 
investigation  or  operation.  Relevance 
and  necessity  are  often  questions  of 
judgement  and  timing,  an  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established.  In 
addition,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  may  obtain  information 
which  is  incidental  to  the  main  purpose 
of  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 
Furthermore,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  may  obtain  information 
concerning  violations  of  laws  other  than 
those  which  are  within  the  scope  of  his/ 
her  jurisdiction.  In  the  interest  of 
effective  intelligence  operations  and  law 
enforcement,  military  intelligence 
agents  should  retain  information,  since 
it  an  aid  in  establishing  patterns  of 
criminal  or  intelligence  activitv  and 
provide  valuable  leads  for  other  law 
enforcement  or  intelligence  agencies. 

(D)  From  subsection  (e)(4)(G), 
{e)(4)(H),  and  (f)  because  this  system  or 
records  is  being  exempt  from 
subsections  (d)  of  the  Act,  concerning 
access  to  records.  These  requirements 
are  inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempt  from 
subsections  (d)(1)  through  (d)(5)  of  the 
Act.  Although  the  system  would  be 
exempt  from  these  requirements,  the 
Deputy  Chief  of  Staff  for  Intelligence  has 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  because  under  certain 
circumstances,  the  Deputy  Chief  of  Staff 
for  Intelligence  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  os  his/her 
records  in  this  system  of  records. 

(E)  From  subsection  (e)(4)(I)  because  it 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures.  Although  the  system 
will  be  exempt  from  this  requirement, 
the  Deputy  Chief  of  Staff  for  Intelligence 
has  published  such  a  notice  in  broad, 
generic  terms. 

(27)  A0381-W0aDAMI. 

(i)  System  name:  Intelligence/ 
Counterintelligence  Source  Files, 

(ii)  Exemption  A\\  portions  of  this 
system  of  records  that  fall  within  the 
scope  of  5  U.S.C.  552a(k)(l),  (k)(2),  or 
(k)(5)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3).  (d)(1) 
through  (d)(5).  (e)(1),  (e)(4)(G),  (e)(4)(H), 
and  (e)(4)(I),  and  (fl. 
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(iii)  Authohtv:  5  U.S.C.  552a{k)(l), 
(k)(2),  and  (k)(5). 

(iv)  Reasons:  (A)  From  subsection 
(c)(3)because  disclosing  the  agencies  to 
which  information  from  this  system  has 
been  released  could  reveal  the  subject's 
involvement  in  a  sensitive  intelligence 
or  counterintelligence  operation  or 
investigation  of  an  actual  or  potential 
criminal  violation,  or  intelligence 
operation  or  investigation;  or  the 
existence  of  that  investigation  or 
operation.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  investigation  or 
operation;  endanger  the  physical  safety 
of  participants  and  their  families, 
confidential  sources,  witnesses, 
intelligence  personnel,  and  their 
families;  and  lead  to  the  improper 
influencing  of  witnesses;  the  destruction 
of  evidence  or  the  fabrication  of 
testimony  and  disclose  investigative 
techniques  and  procedures. 

(B)  From  subsection  (d)(1)  through 
(d)(5)  because  granting  access  to  records 
could  inform  the  subject  of  an 
intelligence  or  counterintelligence 
operation  or  investigation  of  an  actual  or 
potential  criminal  violation  or  the 
existence  of  that  operation  or 
investigation;  or  the  nature  and  scope  of 
the  information  and  evidence  obtained, 
or  of  the  identity  of  confidential 
sources,  witnesses  and  intelligence 
personnel.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  operation  or 
investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  personnel  and  their 
families;  lead  to  the  improper 
influencing  of  witnesses;  the  destruction 
of  evidence  or  the  fabrication  of 
testimony;  disclose  investigative 
techniques  and  procedures;  invade  the 
privacy  of  those  individuals  involved  in 
intelligence  programs  and  their  families; 
compromise  and  thus  negate  specialized 
techniques  used  to  support  intelligence 
programs;  and  interfere  with  and  negate 
the  orderly  conduct  of  intelligence  and 
counterintelUgence  operations  and 
investigations.  In  addition,  the  agency  is 
required  to  protect  the  confidentiality  of 
sources  who  furnished  information  to 
the  Government  under  an  expressed 
promise  of  confidentiality  or,  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence.  This 
confidentiality  is  needed  to  maintain 
the  Government's  continued  access  to 
information  from  persons  who 
otherwise  might  refuse  to  give  it. 

(C)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 


investigation  or  operation.  Relevance 
and  necessity  are  often  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established.  In 
addition,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  or  operative  may  obtain 
information  which  is  incidental  to  the 
main  purpose  of  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
segregated.  Furthermore,  during  the 
course  of  the  investigation  or  operation, 
the  investigator  may  obtain  information 
concerning  violations  of  law  other  than 
those  which  are  within  the  scop)e  of  his/ 
her  jurisdiction.  In  the  interest  of 
effective  intelligence  operations  and  law 
enforcement,  military  intelligence 
agents  should  retain  information,  since 
it  is  an  aid  in  establishing  patterns  of 
criminal  or  intelligence  activity  and 
provides  valuable  leads  for  other  law 
enforcement  or  intelligence  agencies. 

(D)  From  subsection  (e)(4)(G), 
(e)(4)(H),  and  (f)  because  this  system  of 
records  is  being  exempt  from  subsection 
(d)  of  the  Act  concerning  access  to 
records.  These  requirements  are 
inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempt  from 
subsections  (d)(1)  through  (d)(5)  of  the 
Act.  Although  the  system  would  be 
exempt  from  these  requirements,  the 
Deputy  Chief  of  Staff  for  Intelligence  has 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  because  under  certain 
circumstances,  the  Deputy  Chief  of  staff 
for  Intelligence  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records' in  this  system  of  records. 

(E)  From  subsection  (e)(4)(I)  because  it 
is  necessary  to  protect  the 
confidentiality  of  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  participants  and  their 
families,  confidential  sources,  and 
witnesses  and  to  avoid  the  disclosure  of 
specialized  techniques  and  procedures. 
Although  the  system  will  be  exempt 
from  this  requirement,  the  Deputy  Chief 
of  Staff  for  Intelligence  has  published 
such  a  notice  in  broad  generic  terms. 

(28)  A0381-100bDAMI 

(i)  System  name:  Technical 
Surveillance  Index. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(l),  (k)(2),  and 
(k)(5)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3).  (d)(1) 
through  (d)(5).  (e)(1),  (e)(4)(G).  (e)(4)(H). 
and  {e)(4)(I), 

(iii)  Authority:  5  U.S.C.  552a(k)(l). 
(k)(2)or(k)(5). 


(iv)  Reasons:  (A)  From  subsection 
(c)(3)  because  disclosing  the  identities 
of  agencies  to  which  information  from 
this  system  has  been  released  could 
inform  the  subject  of  an  investigation  of 
an  actual  or  potential  criminal  violation 
or  intelligence  operation;  of  the 
existence  of  that  investigation  or 
operation;  of  the  nature  and  scope  of  the 
information  and  evidence  obtained  as  to 
his/her  activities  or  of  the  identify  of 
confidential  sources,  witnesses,  and 
intelligence  or  law  enforcement 
personnel  and  could  provide 
information  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  such  information 
could  seriously  impede  or  compromise 
an  investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  or  law  enforcement 
personnel,  and  their  families;  lead  to  the 
improper  influencing  of  witnesses;  the 
destruction  of  evidence  or  the 
fabrication  of  testimony  and  disclose 
investigative  techniques  and 
procedures.  In  addition,  granting  access 
to  such  information  could  disclose 
classified  and  sensitive  sources  and 
operational  methods  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

(B)  From  subsection  (d)(1)  through 
(d)(5)  because  granting  access  to  records 
in  this  system  of  records  could  inform 
the  subject  of  an  investigation  of  an 
actual  or  potential  criminal  violation;  of 
the  existence  of  that  investigation;  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities;  or  of  the  identity  of 
confidential  sources,  witnesses  and 
intelligence  or  law  enforcement 
personnel  and  could  provide 
information  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  such  information 
could  seriously  impede  or  compromise 
an  investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  or  law  enforcement 
personnel  and  their  families;  lead  to  the 
improper  influencing  of  witnesses;  the 
destruction  of  evidence  or  the 
fabrication  of  testimony  and  disclose 
investigative  techniques  and 
procedures.  In  addition,  granting  access 
to  such  information  could  disclose 
classified,  sensitive  sources  and 
operational  methods  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

(C)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  or  operation.  Relevance 
and  necessity  are  often  questions  of 
judgment  and  timing,  and  it  is  only  after 
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the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established.  In 
addition,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  may  obtain  information 
which  is  incidental  to  the  main  purpose 
of  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 
Furthermore,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  may  obtain  information 
concerning  violation  of  laws  other  than 
those  which  are  within  the  scope  of  his/ 
her  jurisdiction.  In  the  interest  of 
effective  intelligence  operations  and  law 
enforcement,  criminal  law  enforcement 
investigators  and  military  intelligence 
agents  should  retain  this  information, 
since  it  can  aid  in  establishing  patterns 
of  criminal  or  intelligence  activity  and 
can  provide  valuable  leads  for  other  law 
enforcement  or  intelligence  agencies. 

(D)  From  subsections  (e)(4)(G)  and 
{e){4){H)  because  this  system  of  records 
is  being  exempt  from  subsections  (d)  of 
the  Act.  concerning  access  to  records, 
these  requirements  are  inapplicable  to 
the  extent  that  this  system  of  records 
will  be  exempt  from  subsections  (d)(1) 
through  (d)(5)  of  the  Act.  Although  the 
system  would  be  exempt  from  these 
requirements,  the  Deputy  Chief  of  Staff 
for  Intelligence  and  the  U.S.  Army 
Criminal  Investigations  Command  have 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  for  their  respective  areas 
because,  under  certain  circumstances, 
the  Deputy  Chief  of  Staff  for  Intelligence 
or  the  U.S.  Army  Criminal 
Investigations  Command  could  decide  it 
is  appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

(E)  From  subsection  (e)(4)(I)  because  it 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures.  Although  the  system 
will  be  exempt  from  this  requirement, 
the  Deputy  Chief  of  Staff  for  Intelligence 
and  the  U.S.  Army  Criminal 
Investigations  Command  have 
published  such  a  notice  in  broad, 
generic  terms. 

[2Q)  A0601-141DASG. 

(i)  System  name:  Army  Medical 
Procurement  Applicant  Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(5)  may  be 
exempt  firom  the  provisions  of  5  U.S.C. 
552a(d). 


(iii)  Authority:  5  U.S.C.  552a(k)(5). 

(iv)  Beasons:  It  is  imperative  that  the 
confidential  nature  of  evaluations  and 
investigatory  material  on  applicants 
applying  for  enlistment  furnished  to  the 
US  Army  Recruiting  Command  under 
an  express  promise  of  confidentiality,  be 
maintained  to  insure  the  candid 
presentation  of  information  necessary  in 
determinations  of  enlistment  and 
suitability  for  enlistment  into  the  United 
States  Army. 

(30)  A0601-210aUSAREC. 

(i)  System  name:  Enlisted  Eligibility 
Files. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(5)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(d). 

(iii)  Authority:  5  U.S.C.  552a(k)(5). 

(iv)  Reasons:  It  is  imperative  that  the 
confidential  natiire  of  evaluations  and 
investigatory  material  on  applicants 
applying  for  enlistment  furnished  to  the 
US  Army  Recruiting  Command  under 
an  express  promise  of  confidentiality,  be 
maintained  to  insure  the  candid 
presentation  of  information  necessary  in 
determinations  of  enlistment  and 
suitability  for  enlistment  into  the  United 
States  Army. 

(31)  A0601-222USMEPCOM. 

(i)  System  name:  ASVAB  Student  Test 
Scoring  and  Reporting  System. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(6)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(d). 

(iii)  Authority:  5  U.S.C.  552a(k)(6). 

(iv)  Reasons:  An  exemption  is 
required  for  those  portions  of  the  Skill 
Qualification  Test  system  pertaining  to 
individual  item  responses  and  scoring 
keys  to  prelude  coriipromise  of  the  test 
and  to  insure  fairness  and  objectivity  of 
the  evaluation  system. 

(32)  A0608-18DASG. 

(i)  System  name:  Family  Advocacy 
Case  Management. 

(ii)  Exemption:  All  portions  of  this 
system  of  records  which  fall  within  the 
scope  of  5  U.S.C.  552a(k)(2)  and  (k)(5) 
may  be  exempt  from  the  provisions  of 
5  U.S.C.  552a(d). 

(iii)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iv)  Reasons:  Exemptions  are  needed 
in  order  to  encourage  persons  having 
knowledge  of  abusive  or  neglectful  acts 
toward  children  to  report  such 
information  and  to  protect  such  sources 
from  embarrassment  or  recriminations 
as  well  as  to  protect  their  right  to 
privacy.  It  is  essential  that  the  identities 
of  all  individuals  who  furnish 
information.under  an  express  promise 


of  confidentiality  be  protected.  In  the 
case  of  spouse  abuse,  it  is  important  to 
protect  the  privacy  of  spouses  seeking 
treatment.  Additionally,  grantmg 
individuals  access  to  information 
relating  to  criminal  and  civil  law 
enforcement  couid  interfere  with  on- 
going investigations  and  the  orderly 
administration  of  justice  in  that  it  could 
result  in  the  concealment,  alteration, 
destruction,  or  fabrication  of 
information,  could  hamper  the 
identification  of  offenders  or  alleged 
offenders,  and  the  disposition  of 
charges,  and  could  jeopardize  the  safety 
and  well-being  of  parents,  children,  and 
abused  spouses. 

{33)  A06 14-115 DAMI. 

(i)  System  name:  Department  of  the 
Army  Operational  Support  Activities. 

(ii)  Exemption:  Ail  portions  of  this 
svstem  of  records  that  fall  within  the 
scope  of  5  U.S.C.  552a(k)(l),  (k)(2),  or 
(k)(5)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3),  (d)(1) 
through  (d)(5),  (e)(1),  (e)(4)(G),  (e)(4)(H). 
and  (e)(4)(I),  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(l), 
(k)(2),  and  (k)(5). 

(iv)  Reasons:  (A)  From  subsection 
(c)(3)because  disclosing  the  agencies  to 
which  information  from  this  system  has 
been  released  could  reveal  the  subject's 
involvement  in  a  sensitive  intelligence 
or  counterintelligence  operation  or 
investigation  of  an  actual  or  potential 
criminal  violation,  or  intelligence 
operation  or  investigation;  or  the 
existence  of  that  investigation  or 
operation.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  investigation  or 
operation;  endanger  the  physical  safety 
of  participants  and  their  families, 
confidential  sourcfes,  witnesses, 
intelligence  personnel,  and  their 
families;  and  lead  to  the  improper 
influencing  of  witnesses;  the  destruction 
of  evidence  or  the  fabrication  of 
testimony  and  disclose  investigative 
techniques  and  procedures. 

(B)  From  subsection  (d)(1)  through 
(d)(5)  because  granting  access  to  records 
could  inform  the  subject  of  an 
intelligence  or  counterintelligence 
operation  or  investigation  of  an  actual  or 
potential  criminal  violation  or  the 
existence  of  that  operation  or 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained, 
or  of  the  identity  of  confidential 
sources,  witnesses  and  intelligence 
personnel.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  operation  or 
investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  personnel  and  their 


UMI 


Federal  Register  /  Vol    61.  No,   166  /  Monday,  August  26.  1996  /  Rules  and  Regulations       4366' 


families;  lead  to  the  improper 
influencing  of  witnesses;  the  destruction 
of  evidence  or  the  fabrication  of 
testimony;  disclose  investigative 
techniques  and  procedures;  invade  the 
privacy  of  those  individuals  involved  in 
intelligence  programs  and  their  families; 
compromise  and  thus  negate  specialized 
techniques  used  to  support  intelligence 
programs;  and  interfere  with  and  negate 
the  orderly  conduct  of  intelligence  and 
counterintelligence  operations  and 
investigations.  In  addition,  the  agency  is 
required  to  protect  the  confidentiality  of 
sources  who  furnished  information  to 
the  Government  under  an  expressed 
promise  of  confidentiality  or,  prior  to 
September  27, 1975.  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence.  This 
confidentiality  is  needed  to  maintain 
the  Government's  continued  access  to 
information  from  persons  who 
otherwise  might  refuse  to  give  it. 

(C)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  of  specific  information  in  the 
early  stages  of  an  investigation  or 
operation.  Relevance  and  necessity  are 
often  questions  of  judgment  and  timing, 
and  it  is  only  after  the  information  is 
evaluated  that  the  relevance  and 
necessity  of  such  information  can  be 
established.  In  addition,  during  the 
course  of  the  investigation  or  operation, 
the  investigator  or  operative  may  obtain 
inforniation  which  is  incidental  to  the 
main  purpose  of  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
segregated.  Furthermore,  during  the 
course  of  the  investigation  or  operation, 
the  investigator  may  obtain  information 
concerning  violations  of  law  other  than 
those  which  are  within  the  scope  of  his/ 
her  jurisdiction.  In  the  interest  of 
effective  intelligence  operations  and  law 
enforcement,  military  intelligence 
agents  should  retain  information,  since 
it  is  an  aid  in  establishing  patterns  of 
criminal  or  intelligence  activity  and 
provides  valuable  leads  for  other  law 
enforcement  or  intelligence  agencies. 

(D)  From  subsection  (e)(4)(G), 
(e)(4)(H),  and  (f)  because  this  system  or 
records  is  being  exempt  from 
subsections  (d)  of  the  Act,  concerning 
access  to  records.  These  requirements 
are  inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempt  from 
subsections  (d)(1)  through  (d)(5)  of  the 
Act.  Although  the  system  would  be 
exempt  from  these  requirements,  the 
Deputy  Chief  of  Staff  for  Intelligence  has 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  because  under  certain 
circumstances,  the  Deputy  Chief  of  Staff 
for  Intelligence  could  decide  it  is 


appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  os  his/her 
records  in  this  system  of  records. 

(E)  From  subsection  (e)(4)(I)  because  it 
is  necessary  to  protect  the 
confidentiality  of  sources  of 
information,  to  protectthe  privacy  and 
physical  safety  of  participants  and  their 
families,  confidential  sources,  and 
witnesses  and  to  avoid  the  disclosure  of 
specialized  techniques  and  procedures. 
Although  the  system  will  be  exempt 
from  this  requirement,  the  Deputy  Chief 
of  Staff  for  Intelligence  has  published 
such  a  notice  in  broad,  generic  terms. 

ifl  Exempt  OPM  records.  Three  Office 
of  Personnel  Management  systems  of 
records  apply  to  Army  employees, 
except  for  nonappropriated  fund 
employees.  These  systems,  the  specific 
exemptions  determined  to  be  necessary 
and  proper,  the  records  exempted, 
provisions  of  the  Privacy  Act  from 
which  exempt,  and  justification  are  set 
forth  below: 

(1)  Personnel  Investigations  Records 
(OPM/CENTRAL-9).  All  material  and 
information  in  these  records  that  meets 
the  criteria  stated  in  5  U.S.C.  552a(k)(l), 
(k)(2),  (k)(3),  (k)(5),  and  {k)(6)  is  exempt 
from  the  requirements  of  5  U.S.C. 
552a(c)(3)  and  (d).  These  provisions  of 
the  Privacy  Act  relate  to  making 
accountings  of  disclosures  available  to 
the  data  subject  and  access  to  and 
amendment  of  records.  The  specific 
applicability  of  the  exemptions  to  this 
system  and  the  reasons  for  the 
exemptions  are  as  follows: 

(i)  Personnel  investigations  may 
obtain  fi-om  another  Federal  agency 
properly  classified  information  which 
pertains  to  national  defense  and  foreign 
policy.  Application  of  exemption  (k){l) 
may  be  necessary  to  preclude  the  data 
subject's  access  to  and  amendment  of 
such  classified  information  under  5 
U.S.C.  552a(d). 

(ii)  Persoimel  investigations  may 
contain  investigatory  material  compiled 
for  law  enforcement  purposes  other  than 
material  within  the  scope  of  5  U.S.C. 
552a(j)(2),  e.g.,  investigations  into  the 
administration  of  the  merit  system. 
Application  of  exemption  (k)(2)  may  be 
necessary  to  preclude  the  data  subject's 
access  to  or  amendment  of  such  records, 
under  552a(c)(3)  and  (d). 

(iii)  Personnel  investigations  may 
obtain  from  another  Federal  agency 
information  that  relates  to  providing 
protective  services  to  the  President  of 
the  United  States  or  other  individuals 
pursuant  to  section  3056  of  title  18. 
Application  of  exemption  (k)(3)  may  be 
necessary  to  preclude  the  data  subject's 
access  to  and  amendment  of  such 
records  under  5  U.S.C.  552a(d). 


(iv)  All  information  about  individuals 
in  these  records  that  meets  the  criteria 
stated  in  5  U.S.C.  552a(k)(5)  is  exempt 
from  the  requirements  of  5  U.S.C. 
552a(c)(3)  and  (4).  These  provisions  of 
the  Privacy  Act  relate  to  making 
accountings  of  disclosures  available  to 
the  data  subject,  and  access  to  and 
amendment  of  records.  These 
exemptions  are  claimed  because  this 
system  contains  investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  and 
qualifications  for  Federal  civilian 
employment.  To  the  extent  that  the 
disclosure  of  material  would  reveal  the 
identity  of  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  held  in  confidence,  or, 
prior  to  September  27,  1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  the 
application  of  exemption  (k)(5)  will  be 
required  to  honor  such  a  promise 
should  the  data  subject  request  access  to 
or  amendment  of  the  record,  or  access 
to  the  accounting  of  disclosures  of  the 
record. 

(v)  All  material  and  information  in  the 
records  that  meets  the  criteria  stated  in 
5  U.S.C.  552a(k)(6)  is  exempt  from  the 
requirements  of  5  U.S.C.  552a(d), 
relating  to  access  to  and  amendment  of 
records  by  the  data  subject.  This 
exemption  is  claimed  because  portions 
of  this  system  relate  to  testing  or 
examination  materials  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service.  Access  to  or 
amendment  of  this  information  by  the 
data  subject  would  compromise  the 
objectivity  and  fairness  of  the  testing  or 
exemption  process. 

(2)  Recruiting,  Examining,  and 
Placement  Records  (OPM/GOVT-5). 

(i)  All  information  about  individuals 
in  these  records  that  meets  the  criteria 
stated  in  5  U.S.C.  552a(k)(5)  is  exempt 
from  the  requirements  of  5  U.S.C. 
552a(c)(3)  and  (d).  These  provisions  of 
the  Privacy  Act  relate  to  making 
accountings  of  disclosures  available  to 
the  data  subject  and  access  to  and 
amendment  of  records.  These 
exemptions  are  claimed  because  this 
system  contains  investigative  material 
compiled  solely  for  the  purpose  of 
determining  the  appropriateness  of  a 
request  for  approval  of  an  objection  to 
an  eligible's  qualification  for 
employment  in  the  Federal  service.  To 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  the  application  of 
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exemption  (k)(5)  will  be  required  to 
honor  such  a  promise  should  the  data 
subject  request  access  to  the  accounting 
of  disclosures  of  the  record. 

(ii)  All  material  and  information  in 
these  records  that  meets  the  criteria 
stated  in  5  U.S.C.  552a(k)(6)  are  exempt 
from  the  requirements  of  5  U.S.C. 
552a(d).  relating  to  access  to  and 
amendment  of  records  by  the  subject. 
The  exemption  is  claimed  because 
portions  of  this  system  relate  to  testing 
or  examination  materials  used  solely  to 
determine  individual  qualification  for 
appointment  or  promotion  in  the 
Federal  service  and  access  to  or 
amendment  of  this  information  by  the 
data  subject  would  compromise  the 
objectivity  and  fairness  of  the  testing  or 
examining  process. 

(3)  Personnel  Research  Test 
Validation  Records  (OPM/GOVT-6).  All 
material  and  information  in  these 
records  that  meets  the  criteria  stated  in 
5  U.S.C.  552a(k)(6)  is  exempt  from  the 
requirements  of  5  U.S.C.  552a(d), 
relating  to  access  to  and  amendment  of 
the  records  by  the  data  subject.  This 
exemption  is  claimed  because  portions 
of  this  system  relate  to  testing  or 
examination  materials  used  solely  to 
determine  individual  qualiHcations  for 
appointment  or  promotion  in  the 
Federal  service.  Access  to  or 
amendment  of  this  information  by  the 
data  subject  would  compromise  the 
objectivity  and  fairness  of  the  testing  or 
examination  process. 
•        •        «         •        * 

Dated:  August  19, 1996. 


L.  M.  Bynujn, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  96-21682  Filed  8-23-96;  8:45  am] 

BILLING  CODE  SO0O-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Parts  52  and  81 

[W170-02-7299  and  VVI 7 1-02-7300;  FRL- 
5553-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Wisconsin 

AGENCY:  Environmental  Protection 
Arfencv  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  June  5,  1996.  and  June  11. 
1996,  the  Environmental  Protection 
Agency  (EPA)  published  a  proposal  to 
approve  the  redesignations  to 


attainment  and  associated  maintenance 
plans  for  the  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS)  for  the 
Wisconsin  counties  of  Walworth,  and 
Kewaunee,  Manitowoc,  and  Sheboygan, 
respectively.  The  30-day  comment 
periods  concluded  on  July  5. 1996.  for 
Walworth  County  and  on  July  11. 1996 
for  the  remaining  three  counties.  Two 
comment  letters  were  received  in 
response  to  the  proposed  rulemakings, 
both  firom  the  Citizens  Commission  for 
Clean  Air  in  the  Lake  Michigan  Basin. 
This  final  rule  summarizes  all 
comments  and  EPA's  responses,  and 
finalizes  the  approval  of  the 
redesignations  to  attainment  for  ozone 
and  associated  maintenance  plans  for 
Walworth.  Sheboygan,  and  Kewaunee 
Counties.  Manitowoc  County  is  not 
being  finalized  at  this  time  due  to  a 
possible  monitored  exceedance  of  the 
ozone  standard  in  that  county.  The 
monitored  exceedance,  as  yet,  has  not 
been  subject  to  the  standard  quality 
assurance  procedures.  If  the  exceedance 
is  validated,  it  would  be  the  fourth 
exceedance  over  the  past  three  years 
and  would  therefore  constitute  a 
violation  at  the  Manitowoc  County 
Woodland  Dunes  monitor. 
EFFECTIVE  DATE:  This  action  will  be 
effective  August  26,  1996. 
ADDRESSES:  Copies  of  the  SIP  revisions, 
public  comments  and  EPA's  responses 
are  available  for  inspection  at  the 
following  address:  (It  is  recommended 
that  you  telephone  Randy  Robinson  at 
(312)  353-6713  before  visiting  the 
Region  5  Office.)  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Regulation 
Etevelopment  Section  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  Number  (312)  353- 
6713. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  redesignation  requests  and 
maintenance  plans  for  the  Walworth 
County  marginal  nonattainment  area 
and  the  Kewaunee,  Manitowoc,  and 
Sheboygan  Counties  moderate  ozone 
nonattainment  areas  discussed  in  this 
final  rule  were  submitted  to  EPA  by  the 
WDNR  on  December  15, 1995,  and  May 
15. 1996,  respectively.  On  June  5,  1996. 
the  EPA  published  in  the  Federal 
Register  a  proposal  to  approve  the 
redesignation  request  and  associated 


section  175A  maintenance  plan  for 
Walworth  County  as  a  revision  to  the 
Wisconsin  ozone  SIP  (61  FR  28541).  The 
proposed  approval  of  the  Kewaunee, 
Sheboygan,  and  Manitowoc  Counties 
redesignation  requests  and  maintenance 
plans  was  published  on  lune  11,  1996 
(61  FR  29508).  Comments  were  received 
regarding  the  proposed  rulemakings. 
Additionally,  preliminary  exceedances 
of  the  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS)  were 
monitored  in  Manitowoc  County  during 
the  30  day  comment  period.  If  these 
exceedances  are  validated,  it  would 
mean  that  Manitowoc  County  is  in 
violation.  Consequently.  EPA  is  not 
taking  final  action  on  the  request  for 
redesignation  to  attainment  and 
maintenance  plan  for  Manitowoc 
County  at  this  time.  The  EPA  will 
continue  to  work  with  the  State  to 
address  the  Manitowoc  situation.  This 
notice  does  not.  therefore,  further 
discuss  the  Manitowoc  redesignation 
action. 

The  final  rule  contained  in  this 
document  addresses  the  comments 
which  were  received  during  the  public 
comment  period  and  announces  EPA's 
final  action  regarding  the  redesignations 
and  section  1 75 A  maintenance  plans  for 
Walworth,  Kewaunee,  and  Sheboygan 
Counties. 

IT.  Public  Comments  and  EPA 
Responses  and  Final  Rulemaking 
Actions 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
regarding  the  proposed  redesignations 
to  attainment  for  Walworth,  Kewaunee, 
and  Sheboygan  Counties.  Walworth 
County  was  proposed  in  a  separate 
rulemaking  from  Kewaunee  and 
Sheboygan  Counties.  A  set  of  comments 
was  received  for  Walworth  County  on 
July  5, 1996.  A  set  of  comments  was 
received  for  Kewaunee  and  Sheboygan 
Counties  on  July  11, 1996.  However,  the 
bulk  of  the  comments  dealt  with  matters 
common  to  both  rulemakings.  The  first 
part  of  this  section  addresses  these 
common  comments.  The  second  part 
will  address  comments  pertaining  to  a 
specific  area. 

Comment:  The  commentor  states  that 
redesignating  the  counties  of  Walworth, 
Kewaunee,  and  Sheboygan  to 
attainment  for  ozone  is  "inappropriate 
without  additional  safeguards".  The 
commentor  primarily  singles  out  the 
contingency  plan  as  inadequate  to 
address  future  ozone  violations  caused 
by  emissions  from  upwind  areas. 

Response:  Section  107(3)(d)(E)  of  the 
Clean  Air  Act  (Act)  sets  out  the  criteria 
which  must  be  met  before  an  area  can 
be  redesignated  to  attainment.  These 
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criteria  are:  (i)  The  Administrator 
determines  that  the  area  has  attained  the 
NAAQS:  (ii)  the  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k);  (iii)  the  Administrator 
determines  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  implementation  plan  and 
applicable  Federal  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions;  (iv)  the 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175 A;  and  (v)  the  State  containing  such 
area  has  met  all  requirements  applicable 
to  the  area  under  section  110  and  part 
D.  It  is  appropriate  to  redesignate  the 
counties  of  Walwrorth,  Sheboygan,  and 
Kewaunee  to  attainment  for  ozone 
because  EPA  has  determined  that  they 
meet  the  specific  criteria  and  are 
therefore  eligible  for  redesignation  to 
attainment. 

As  mentioned  above,  the  first 
criterion  requires  that  the  area  has 
attained  the  NAAQS.  If  a  violation  of 
the  NAAQS  does  occur  after  the 
redesignation  of  an  area  to  attainment, 
section  175A(d)  of  the  Act  requires  that 
the  State  Implementation  Plan  for  the 
area  contain  contingency  provisions 
which  would  promptly  correct  the 
violation.  The  mechanism  that  would 
trigger  the  implementation  of 
contingency  measures  in  each  of  the 
three  Wisconsin  counties  is  a  monitored 
violation  of  the  NAAQS  determined  to 
be  caused  by  local  sources.  The  EPA 
believes  that  this  triggering  mechanism 
is  appropriate  given  the  overwhelming 
evidence  demonstrating  that  Walworth, 
Sheboygan  and  Kewaunee  Counties  are 
the  recipients  of  transported  ozone  and 
ozone  precursors  from  upwind  areas, 
such  as  the  Milwaukee-Racine  and 
Chicago-Gary  areas.  The  EPA  believes 
that  this  triggering  mechanism  satisfies 
the  requirement  of  section  175A(d), 
because  if  a  violation  is  due  to  transport, 
then  control  measures  implemented  in 
the  violating  area  will  not  correct  the 
violation,  which  is  the  stated  purpose  of 
the  section  175(A)(d)  contingency 
provisions. 

If  violations  of  the  ozone  NAAQS  are 
monitored  in  the  redesignated  counties, 
current  evidence  indicates  that  emission 
reductions  will  likely  be  needed  from 
upwind  areas  in  order  for  the  violation 
to  be  corrected.  The  upwind  areas  of 
immediate  concern  are  the  Milwaukee- 
Racine  and  Chicago-Gary  severe-1 7 
nonattainment  areas.  It  is  reasonable  to 
consider  the  current  and  future 
emission  reductions  that  will  occur  in 


these  upwind  areas,  as  measures  that 
will  reduce  futiu^e  ozone  concentrations 
in  the  immediate  nonattainment  areas  as 
well  as  in  areas  downwind.  The  severe- 
17  nonattainment  areas  have  attainment 
dates  of  2007.  As  a  result  of  this 
classification,  the  areas  will  have  to 
achieve  significant  reductions  in  ozone 
precursor  emissions  prior  to  the  area's 
attainment  date,  as  part  of  the  States' 
obligations  to  comply  with  the  rate-of- 
progress  requirements  of  section 
182(c)(2).  Many  of  the  reductions  have 
already  occurred  or  will  occur  well 
before  the  year  2007.  The  EPA  considers 
these  requisite  reduction  measures  to 
effectively  address  any  future  elevated 
concentrations  of  ozone  in  the 
downwind  counties  of  Kewaunee. 
Sheboygan  and  Walworth,  attributable 
to  transport  from  the  Milwaukee  and 
Chicago  areas.  These  Act  measures  are 
mandatory  and  have  been  or  will  be 
implemented  in  accordance  with  a 
schedule  that  ensures  that  the  severe-17 
nonattainment  areas  achieve  continuous 
progress  toward  attainment.  Also,  the  15 
percent  plan,  which  has  been  approved 
for  the  Wisconsin  ozone  nonattainment 
areas  (61  FR  11735),  contains 
contingency  measures  that  would 
provide  reductions  in  the  event  that  the 
State  is  unable  to  show  a  15  percent 
reduction  in  VOC's,  from  the  year  1990 
to  1996,  in  the  nonattainment  areas.  The 
EPA  believes  it  appropriate  to  consider 
these  measures  (those  needed  to  comply 
with  the  rate-of-progress  provisions  and 
the  section  172(c)(9)  contingency 
measures)  to  be  contingency  measures 
under  section  175A(d)  for  the  Wisconsin 
counties  being  redesignated  since  they 
should  serve  to  ccrrect  any  violations 
attributable  to  transport  and  either  are 
or  are  required  to  be  included  in  the 
Wisconsin  SIP.  In  essence,  locally 
caused  violations  will  be  dealt  with 
through  locally  implemented 
contingency  measures  while  transport 
caused  violations  would  be  dealt  with 
through  control  measures  being 
implemented  in  upwind  areas. 
Additionally,  reductions  of  emissions 
from  upwind  sources,will  likely  be 
implemented  as  a  result  of  the  work 
currently  being  done  by  the  Ozone 
Transport  Assessment  Group.  This 
group,  made  up  of  State  and  Federal 
environmental  agencies,  environmental 
groups,  and  industry,  is  charged  with 
evaluating  and  recommending  regional 
control  strategies  that  will  help  reduce 
the  amount  of  transported  ozone  and 
precursors.  The  EPA  intends  to  use  its 
regulatory  authority  to  ensure 
implementation  of  these  control 
strategies.  The  reductions  resulting  from 
these  strategies  will  assist  urban  areas  in 


their  efforts  to  demonstrate  attainment 
as  well  as  to  lower  the  concentration  of 
ozone  found  in  more  rural  areas,  such 
as  the  three  Wisconsin  counties. 

Comment:  The  commentor  states  that 
EPA  is  not  enforcing  existing 
prohibitions  against  interstate  pollution. 
The  commentor  elaborates  by  citing 
section  110(a)(2)(D)  and  section  126  as 
Act  provisions  giving  EPA  the  authority 
to  demand  emission  reductions  from 
States  contributing  to  nonattainment  in 
downwind  areas.  Section 
110(a)(2)(D)(I)(I)  requires  that  the  SIP 
"contain  adequate  provisions 
prohibiting,  consistent  with  the 
provisions  of  this  title,  any  source  or 
other  type  of  emissions  activity  within 
the  State  from  emitting  any  air  pollutant 
in  amounts  which  will  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  any 
other  State  with  respect  to  any  such 
national  primarj'  or  secondary  ambient 
air  quality  standard,  *   *   •  " 

Response:  Nothing  in  section 
110(a)(2)(D)  prohibits  EPA  from 
approving  the  redesignation  requests  for 
Walworth  County  or  for  Kewaunee  and 
Sheboygan  Counties.  Section 
110(a)(2)(D)  applies  to  the  Milwaukee- 
Chicago-Gary  nonattainment  areas.  The 
SIP  revisions  that  will  achieve  the 
necessary  reductions  for  these  areas  are 
still  under  development.  They  are  due 
to  be  submitted  in  mid-1997  [See  March 
2, 1995  Mary  Nichols  Memorandum) 
and  will  include  local  emission 
reduction  strategies  as  well  as  the 
regional  control  strategies  implemented 
as  a  result  of  the  Ozone  Transport 
Assessment  Group  process.  The  EPA 
will  evaluate  these  revisions  for 
compliance  with  section  110(a)(2)(D) 
when  they  are  submitted. 

Section  126  of  the  Act  states  that: 
"Any  State  or  political  subdivision  may 
petition  the  Administrator  for  a  finding 
that  any  major  source  or  group  of 
stationary  sources  emits  or  would  emit 
any  air  pollutant  in  violation  of  the 
prohibition  of  section  7410(a)(2)(D)(ii) 
of  this  title  or  this  section.  Within  60 
days  after  receipt  of  any  petition  under 
this  subsection  and  after  public  hearing, 
the  Administrator  shall  make  such  a 
finding  or  deny  the  petition."  Neither 
the  State  of  Wisconsin,  nor  any  other 
State,  has  petitioned  the  EPA  to  make  a 
finding  under  section  126  as  defined 
above.  As  mentioned  earlier,  the  issue  of 
transported  ozone  and  ozone  precursors 
is  being  addressed  through  the 
regulatory  aspects  of  the  Ozone 
Transport  Assessment  Group.  The 
complex  science  of  ozone  formation  and 
transport  has  necessitated  the  initiation 
of  a  study  of  what  types  of  strategies 
would  be  effective  in  reducing  the 
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amount  of  transported  ozone.  Unlike 
other  criteria  pollutants,  the  most 
effective  control  strategy  and  the  most 
culpable  source(s)  are  not  always 
obvious.  The  work  being  done  by  the 
Ozone  Transport  Assessment  Group  will 
provide  information  on  what  types  of 
control  strategies  need  to  be 
implemented,  and  over  what  geographic 
areas.  Once  the  results  are  available, 
EP.^  intends  to  use  its  authority  under 
section  11 0(k)(5)  to  ensure 
implementation  of  these  control 
strategies.  These  regional  strategies, 
combined  with  past  and  future  rate-of- 
progress  reductions,  will  significantly 
reduce  the  occurrence  of  health 
threatening  concentrations  of  ozone 
over  all  areas. 

Comment:  The  commentor  states  that 
the  "integrity  of  redesignation 
requirements  is  further  eroded  by 
USEPA's  inadequate  ozone  transport 
policy."  The  commentor  further  states 
that  the  Walworth  County  and  the 
Kewaunee  and  Sheboygan  County  SIPs 
are  incomplete  due  the  waiving  of  the 
following  requirements:  section  172 
(c)(2)  reasonable  further  progress  (RFP) 
requirement;  section  176  transportation 
and  general  conformity  requirements; 
section  182  (a)(4)  new  source  review 
requirement;  and  section  182(f)  NO, 
requirements. 

Response:  The  EPA  rejects  the 
contention  that  the  SIPs  are  incomplete. 
The  EPA  also  rejects  the  contention  that 
the  redesignation  requirements  of 
section  107(d)(3)(E)  are  not  being  fully 
enforced. 

Section  1 72  (c)(2)  RFP 

With  respect  to  the  RFP  requirement, 
since  Walworth,  Kewaunee,  and 
Sheboygan  Counties  are  being 
designated  from  a  nonattainment  areas 
to  attainment  based  on  a  showing  that 
they  have  already  attained  the  NAAQS, 
the  requirement  to  detail  their  future 
progress  toward  attainment  is 
unnecessciry.  The  General  Preamble  (57 
FR  13498)  states  that  the  requirements 
for  RFP  will  not  apply  in  evaluating  a 
request  for  redesignation  since,  at  a 
minimum,  the  air  quality  data  for  the 
area  must  show  that  the  area  has  already 
attained  the  NAAQS  for  the  pollutant  in 
question. 

Section  182  (a)(4)  New  Source  Review 

The  EPA  has  not  waived  the  Part  D 
New  Source  Review  (NSR)  requirement 
for  the  three  Wisconsin  Counties.  The 
State  has  submitted  NSR  rules  to  EPA 
and  these  rules  were  fully  approved  on 
January  18,  1995  (60  FR  3538).  The  NSR 
rules  apply  only  to  nonattainment  areas. 
Once  an  area  is  redesignated  to 
attainment,  the  part  C — Prevention  of 


Significant  Deterioration  of  Air  Quality 
(PSD)  rules  apply  accordingly. 
Wisconsin  has  demonstrated  that 
Kewaunee  and  Sheboygan  Counties  will 
maintain  the  NAAQS  for  ozone  with 
PSD  rules  in  effect. 

Section  1 76  Genera)  and  Transportation 
Conformity 

The  EPA  has  not  "waived"  the 
requirement  for  adoption  and 
implementation  of  conformity 
regulations.  Rather,  EPA  has  determined 
that  those  requirements  will  continue  to 
apply  after  the  area  is  redesignated,  and 
therefore  need  not  be  fulfilled  as  a 
condition  of  redesignation.  This 
national  policy  was  exercised  in  the 
Tampa,  Florida  redesignation  finalized 
on  December  7,  1995,  (60  FR  62748). 
The  State  of  Wisconsin,  in  fact, 
submitted  transportation  and  general 
conformity  SIP  revisions  on  November 
23, 1994  and  November  30. 1994, 
respectively.  An  EPA  action  proposing 
approval  of  the  transportation 
conformity  revision  was  published  on 
May  10, 1996  (61  FR  21412).  The  issue 
is  whether  full  approval  of  these  rules 
is  needed  prior  to  redesignation.  As 
presented  in  the  June  5.  1996  and  June 
11,  1996  proposed  rulemakings,  the  EPA 
believes  that  it  is  reasonable  to  interpret 
the  conformity  requirement  as  not  being 
applicable  for  purposes  of  redesignation 
under  section  107(d).  The  rationale  for 
this  is  based  on  a  combination  of  two 
factors.  First,  the  requirement  to  submit 
SIP  revisions  to  comply  with  the 
conformity  provisions  of  the  Act 
continue  to  apply  to  areas  after 
redesignation  to  attainment,  since  such 
areas  would  be  subject  to  a  section  1 75 A 
maintenance  plan.  Therefore,  the  State 
remains  obligated  to  adopt  the 
transportation  and  general  conformity    . 
rules  even  after  redesignation  and 
would  risk  sanctions  for  failure  to  do  so. 
While  a  redesignation  of  an  area  to 
attainment  enables  the  area  to  avoid 
further  compliance  with  most 
requirements  of  section  110  and  part  D, 
since  those  requirements  are  linked  to 
the  nonattainment  status  of  an  area,  the 
conformity  requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second,  EPA's  Federal  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  absence  of  state-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  from 
the  obligation  to  implement  conformity 
requirements.  - 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment,  and  are  required  to 
implement  conformity  under  Federal 
rules  if  State  rules  are  not  yet  adopted, 


the  EP.A  believes  it  is  reasonable  to  view 
these  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evaluating  a  redesignation  request. 

For  the  reasons  just  di.scussed.  the 
EP.^  believes  that  the  ozone 
redesignation  requests  for  Walworth 
County  and  for  Kewaunee  and 
Sheboygan  Counties  may  be  approved 
notwithstanding  the  lack  of  fully- 
approved  State  transportation  and 
general  confonnity  rules.  This 
redesignation  policy  was  also  exercised 
in  the  Tampa.  Florida,  Cleveland- 
Akron-Lorain.  Ohio,  and  Grand  Rapids, 
Michigan  ozone  redesignations  finalized 
on  December  7,  1995  (60  FR  52748), 
May  7.  1996  (61  FR  20458).  and  lune  21. 
1996  (61  FR  31831).  respectively. 

According  to  the  Federal 
transportation  and  general  conformity 
rules,  conformitv  applies  to 
maintenance  areas  as  well  as 
nonattainment  areas.  Once  redesignated, 
the  redesignated  areas  will  be 
maintenance  areas  and  will  be  required 
to  conduct  emission  analyses  to 
determine  that  the  VOC  and  NO, 
emissions  remain  below  the  motor 
vehicle  emission  budget  established  in 
the  maintenance  plan.  The  General 
Preamble  to  the  conformity  regulations 
further  clarifies  this  issue,  particularly 
as  it  pertains  to  areas  requesting  and 
obtaining  a  section  182(f)  NO, 
exemption. 

Section  182(f)  NO^  Requirement 

Section  182(f)  establishes  NO, 
requirements  for  ozone  nonattainment 
areas.  However,  it  provides  that  these 
requirements  do  not  apply  to  an  area  if 
the  Administrator  determines  that  NO, 
reductions  would  not  contribute  to 
attainment.  On  July  13, 1994,  Wisconsin 
submitted,  along  with  Illinois  and 
Indiana,  a  section  182(f)  NO,  petition  to 
be  relieved  of  the  section  182(f)  NO, 
requirements  based  on  urban  airshed 
modeling.  The  modeling  demonstrates 
that  local  NO,  emission  reductions 
would  not  contribute  to  attainment  of 
the  NAAQS  for  ozone  in  the 
nonattainment  areas,  which  includes 
Kewaunee  and  Sheboygan  Counties. 
The  EPA  approved  the  section  182(f) 
petition  on  January  26,  1996  (61  FR 
2428).  Therefore,  the  section  182(f)  NO, 
requirements  are  no  longer  applicable 
requirements  for  these  areas.  However, 
approval  of  the  waiver  does  not  exempt 
these  counties  from  requirements  that 
may  be  imposed  as  a  result  of  the  Ozone 
Transport  Assessment  Group  process,  as 
explained  in  the  January  26,  1996,  final 
rulemaking. 

Comment:  The  commentor  stated  that 
exempting  ozone  nonattainment  areas 
from  compliance  with  part  D  NSR 
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regulations  presents  special  problems 
since  prevention  of  significant 
deterioration  (PSD)  and  preconstruction 
rules  "do  not  fully  address  how 
emissions  of  ozone  precursors  should  be 
treated  to  assure  that  major  new  or 
modified  sources  do  not  cause  or 
contribute  to  a  NAAQS  violation." 

Response:  The  EPA  emphasizes  that, 
contrary'  to  the  commentor's  contention, 
ozone  nonattainment  areas  are  not 
exempt  from  compliance  with  part  D 
NSR  regulations.  An  October  14.  1994, 
memorandum  was  issued  by  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation,  titled,  Part  D  New  Source 
Review  Requirements  for  Areas 
Requesting  Redesignation  to  Attainment 
(Nichols  Memorandum).  That 
memorandum  suggests  that  areas  that 
are  otherwise  eligible  for  redesignation 
need  not  have  a  fully  approved  part  D 
NSR  program  as  a  prerequisite  to 
redesignation  since  the  PSD  program 
would  apply  once  the  area  has  been 
redesignated  to  attainment.  As 
mentioned  previously,  the  State  of 
Wisconsin  submitted  NSR  rules  on 
November  15,  1992.  These  rules  were 
approved  bv  EPA  on  January  18,  1995 
(60  FR  3538).  The  NSR  rules  have  been 
in  effect  in  Kewaunee  and  Sheboygan 
Counties  because  of  their  nonattainment 
designation.  Upon  redesignation  to 
attainment,  the  requirements  of  the  PSD 
program  will  replace  the  NSR 
requirements.  (See  discussion  of  NSR 
issue  in  the  Grand  Rapids  Federal 
Register,  60  FR  37366). 

The  Nichols'  memorandum's 
statement  that  EPA  regulations  (40  CFR 
51.165(b)(3)  and  Appendix  S)  "do  not 
fully  address  how  ozone  precursor 
emissions  should  be  treated  to  ensure 
that  major  new  or  modified  sources  do 
not  cause  or  contribute  to  an  ozone 
NAAQS  violation"  is  based  on  the 
difficulty  in  modeling  the  impact  of 
emissions  from  specific  sources  on 
ozone  formation.  The  policy,  however, 
also  states  that  for  areas  with 
preconstruction  monitoring  or  other 
information  that  indicate  that  the  area  is 
not  meeting  the  ozone  standard  after 
redesignation  to  attainment.  Appendix  S 
or  40  CFR  51.165(b)  apply,  These  areas 
should  then  require  major  new  or 
modified  sources  to  obtain  VOC 
emission  offsets  of  at  least  a  1:1  ratio.  In 
addition,  the  PSD  program  allows  Best 
Available  Control  Technology  (BACT) 
in  place  of  Lowest  Achievable  Emission 
Rate  (LAER)  if  the  less  .stringent  control 
technology  can  be  justified  based  on  an 
economic,  energy  and  environmental 
impacts  analysis.  Consequently,  if  a 
justification  for  a  R,'\CT  control  cannot 
be  made  on  the  basis  of  an 
enviroomentai  impact  analysis,  the 


State  may  impose  a  more  stringent  level 
of  control  other  than  what  may  be 
selected  as  BACT  in  an  area 
redesignated  to  attainment  but  not 
meeting  the  NAAQS.  With  these 
elements,  the  preconstruction  review 
programs  can  assure  that  major  new  or 
modified  sources  achieve  the  statutory 
goals  of  Part  D  NSR. 

Comment  The  commentor  states  that 
the  EPA  should  process  the  November 
23,  1994.  and  November  30,  1994 
transportation  and  general  conformity 
rules  submittals  before  finalizing  action 
on  the  Wisconsin  redesignations.  The 
commentor  supports  this  by  stating  that 
changes  in  mobile  source  emissions  and 
in  demographic  patterns  around  the  area 
are  directly  related  to  ozone  precursor 
emissions. 

Response:  The  EPA  agrees  that  surface 
transportation  projects  and  evolving 
demographic  distributions  can  have  an 
influence  on  an  area's  ozone  precursor 
emissions  and  its  overall  ability  to 
demonstrate  maintenance  with  the 
ozone  NAAQS.  However,  approval  of 
the  redesignation  requests  for  Walworth 
County  and  for  Kewaunee  and 
Sheboygan  Counties  does  not  relieve  the 
State  from  the  requirement  that  it 
comply  with  the  conformity  provisions 
of  the  Act,  including  performing 
conformity  analyses.  The  State  has 
submitted  transportation  and  general 
conformity  rules.  As  mentioned  earlier, 
the  transportation  SIP  revision  was 
proposed  for  approval  on  May  10,  1996, 
and  should  be  finalized  soon.  The  State 
is  simply  adopting  the  Federal  rules  for 
general  conformity,  and  final  approval 
of  that  submittal  is  expected  soon.  Our 
national  policy,  as  first  exercised  in  the 
December  7, 1995,  Tampa  rulemaking 
(60  FR  62748),  does  not  require 
conformity  as  a  prerequisite  for 
redesignation.  The  status  of  the  State 
rules  is  not  a  factor.  Therefore,  the  EPA 
believes  that  the  ozone  redesignation 
requests  for  Walworth  County  and  for 
Kewaunee  and  Sheboygan  Counties  may 
be  approved  notwithstanding  the  lack  of 
fully-approved  State  transportation  and 
general  conformity  rules. 

The  following  comments  are  specific 
to  the  proposed  approval  of  the 
redesignation  request  for  Kewaunee, 
Manitowoc,  and  Sheboygan  Counties. 

Comment:  The  commentor  protests 
the  "clandestine"  determination  of 
attainment  which  was  applied  to . 
Kewaunee  and  Sheboygan  Counties. 
The  commentor  further  states  that  this 
application  exempted  the  area  from  the 
section  182(b)(1)  15  percent 
requirement. 

Response:  The  EPA's  application  of 
the  determination  of  attainment  policy 
to  Kewaunee  and  Sheboygan  Counties 


was  not  "clandestine"  but  rather  was 
clearly  explained  in  the  portion  of  the 
proposed  rulemaking  to  which  it  was 
relevant  (i.e.,  Attainment  Etemonstration 
Requirement).  The  EPA  made  a 
determination  in  the  proposed  approval 
of  the  redesignation  to  attainment  that 
since  these  areas  are  demonstrating 
monitored  attainment  of  the  ozone 
NAAQS,  a  factual  determination  based 
on  3  years  of  complete,  quality  assured 
monitoring  data,  certain  provisions  of 
the  Act  do  not  require  SIP  revisions  to 
be  made  by  the  State  for  so  long  as  the 
area  continues  to  attain  the  standard.  As 
explained  in  a  May  10, 1995, 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quahty  Planning 
and  Standards,  entitled,  "RFP, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,"  EPA 
beheves  it  is  appropriate  to  interpret  the  * 
more  specific  RFP.  attainment 
demonstration  and  related  provisions  of 
subpart  2  in  the  same  manner  as  EPA 
had  previously  interpreted  the  general 
provisions  of  subpart  1  of  part  D  of  Title 
I  (sections  171  and  172). 

EPA  has  explained  at  length  in  other 
notices,  including  the  July  20, 1995 
determination  of  attainment  regarding 
the  Grand  Rapids  area  (60  FR  37366),  its 
rationale  for  Uiat  interpretation  of  the 
Act  and  incorporates  those  explanations 
by  reference  here.  See  Approval  and 
Promulgation  of  Implementation  Plans 
and  Designation  of  Areas  of  Air  Quality 
Planning  Purposes;  Ohio,  61  FR  20458 
(May  7,  1996);  Determination  of 
Attainment  of  Ozone  Standard  for  Salt 
Lake  and  Davis  Counties,  Utah,  60  FR 
36723  (July  18,  1995).  EPA  emphasizes 
that  it  has  not  suspended  or  granted  the 
Wisconsin  moderate  counties  an 
exemption  from  any  applicable 
requirements.  Rather,  EPA  has 
interpreted  the  requirements  of  sections 
182(b)(A)(I)  and  172  (c)(9)  as  not  being 
applicable  once  an  area  has  attained  the 
standard,  as  long  as  it  continues  to  do 
so.  This  is  not  a  waiver  of  requirements 
that  by  their  terms  clearly  apply;  it  is  a 
determination  that  certain  requirements 
are  written  so  as  to  be  operative  only  if 
the  area  is  not  attaining  the  standard. 

The  1995  Seitz  memorandum  was 
clear  about  the  consequences  of  the 
policy  for  redesignations.  First,  it  made 
plain  that  a  determination  of  attainment 
is  not  tantamount  to  a  redesignation  of 
an  area  to  attainment.  Attainment  is 
only  one  of  the  criteria  set  forth  in 
section  107(d)(3)(E).  To  be  redesignated, 
the  State  must  satisfy  all  of  the  criteria 
of  section  107(d)(3)(E),  including  the 
requirement  of  a  demonstration  that  the 
improvement  in  the  area's  air  quahty  is 
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due  to  permanent  and  enforceable 
reductions,  and  the  requirements  that 
the  area  have  a  fully-approved  SIP 
which  meets  all  of  the  applicable 
section  110  and  part  D  requirements, 
and  a  fully  approved  maintenance  plan. 

Upon  the  determination  of  attainment 
for  Kewaunee  and  Sheboygan  Counties, 
however,  the  attainment  demonstration 
requirement  of  section  182lb)(l)(A)(n  is 
no  longer  considered  an  applicable 
requirement  under  section  107ld)(3)(E). 
It  is  no  longer  included  among  those 
measures  required  for  SIP  approval. 

The  commentor  also  stated  that  EPA's 
determination  of  attainment,  as  applied 
to  the  moderate  counties,  waived  the  15 
percent  plan  requirement.  In  fact,  a  15 
pen::ent  plan  for  the  moderate  and 
severe  nonattainment  areas  in 
Wisconsin  was  submitted  to  EPA  on 
November  15,  1993  and  was  approved 
on  March  22,  1996.  The  15  percent  plan 
is  being  implemented  in  the  moderate 
counties  and  is  not  affected  by  EPA's 
determination  that  the  area  has  attained 
the  standard. 

Comment:  The  commentor  states 
concern  about  the  integrity  of  the 
monitoring  network  in  Kewaunee  and 
Sheboygan  Counties.  The  commentor 
specifically  states  that  1994,  1995.  and 
1996  data  show  "worrisome  gaps"  and 
a  "continuing  problem  with  reliability.". 
Additionally,  the  commentor  identifies 
preliminary  ozone  data  indicating 
exceedances  of  the  ozone  standard  in 
1996  in  .Manitowoc  and  Kewaunee 
Counties. 

Response:  The  Code  of  Federal 
Regulations,  Part  58,  requires  75  percent 
data  collection  in  order  for  the 
monitoring  to  be  considered  complete. 
There  are  four  ozone  monitors  in  the 
three  moderate  area  counties  which 
were  proposed  for  redesignation  to 
attainment.  The  monitoring  season  in 
Wisconsin  extends  for  184  days,  from 
.\pril  15th  to  October  15th.  All  of  the 
monitors  recorded  valid  readings  on  at 
least  96  percent  of  the  total  number  of 
possible  days.  In  1995,  the  two  monitors 
in  Manitowoc  recorded  valid  readings 
for  all  184  days  of  the  ozone  season.  The 
commentor  did  not  identify  specific 
days  or  monitors  in  which  the  "gaps" 
appeared  The  Sheboygan  monitor  was 
out  of  service  for  approximately  98 
hours  in  early  July  1995.  Most  of  the 
hours  were  from  July  7th  into  July  10th, 
which  was  a  period  of  relatively  low 
ozone  readings  across  the  area.  The 
monitor  experienced  a  pump  failure 
during  this  time  period.  Some  of  the 
mussing  hours  were  during  July  13th 
and  14th  which  was  a  period  of  elevated 
ozone  concentrations.  During  this 
period,  condensation  in  the  lines,  due  to 
extremely  high  humidity,  caused 


invalid  readings.  However,  at  other 
monitors  in  the  region,  the  maximum 
ozone  concentration  during  this  episode 
was  recorded  during  the  afternoon  of 
|uly  12th,  which  is  a  period  when  the 
Sheboygan  monitor  was  collecting  data. 
Data  submitted  thus  far  in  1996  does  not 
show  excessive  gaps  in  data  collection 
and  apf)ears  to  be  ruiniling  the  data 
collection  requirements. 

The  commentor  also  stated  that 
preliminary  exceedances  (subject  to 
quality  assurance  procedures)  were 
recorded  at  the  Manitowoc- Wood  land 
Dunes  monitor  on  June  28,  1996  and  on 
July  6, 1996.  As  we  have  noted  above, 
if  either  of  these  exceedances  is 
determined  to  be  valid,  the  Manitowoc- 
Woodland  Dunes  monitor  would  be  in 
violation  of  the  ozone  standard  and, 
consequently,  Manitowoc  County  would 
be  ineligible  for  redesignation  to 
attainment.  The  monitor  in  Kewaunee 
County  showed  an  ozone  value  of  163 
parts  per  billion  in  June  of  this  year. 
Preliminary  indications  from  the  State 
are  that  this  value  represents  ozone  from 
a  standard  calibration  procedure  where 
the  monitor  was  not  deactivated  during 
the  calibration  test.  Therefore,  the 
hourly  concentration  appears  in  the 
database  but  is  not  representative  of 
ambient  ozone  concentration  levels. 
Even  if  it  is  a  valid  reading,  the 
Kewaunee  County  monitor  would  still 
not  be  in  violation  of  the  ozone  standard 
because  it  would  only  have  three 
exceedances  over  the  past  three  years, 
whereas  four  exceedances  are  needed 
for  a  monitor  to  be  in  violation. 

The  EPA  is  not  finalizing  the  request 
for  redesignation  to  attainment  for 
Manitowoc  County  in  this  action.  The 
counties  of  Kewaunee  and  Sheboygan 
continue  to  demonstrate  monitored 
attainment  with  the  ozone  NAAQS. 

Comment:  The  commentor  expresses 
concern  that  the  EPA  will  make  the  final 
action  approving  the  redesignation  to 
attainment  effective  upon  the  date  of 
publication  in  the  Federal  Register.  The 
commentor  states  that  it  is  inappropriate 
for  the  EPA  to  depart  from  the  "typical 
thirty  day  period"  used  in  the  past  and 
EPA  should  not  "race  against  the  clock" 
in  order  to  avoid  future  monitored 
exceedances. 

Response:  The  notice  of  final 
rulemaking  approving  the  redesignation 
to  attainment  for  the  counties  of 
Sheboygan  and  Kewaunee  will  become 
effective  the  date  it  is  published  in  the 
Federal  Register.  The  thirty-day  delay 
in  the  effective  date  is  necessary  when 
a  final  rule  will  be  imposing  new 
requirements  upon  an  area  and  the  area 
needs  time  to  prepare  for  the  imposition 
of  those  new  requirements.  The 
redesignation  to  attainment  for 


Sheboygan  and  Kewaunee  Counties 
does  not  impose  any  new  requirements 
in  those  two  counties  but  rather  relieves 
a  restriction.  Therefore,  the  effective 
date  of  action  does  not  need  to  be 
delayed.  The  immediate  effective  date 
for  this  redesignation  is  authorized 
under  both  5  U.S.C.  553(d)(1),  which 
provides  that  rulemaking  actions  may 
become  effective  less  than  30  days  after 
pubhcation  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 

Comment  The  commentor  states  that 
the  redesignation  ignores  findings  from 
the  Lake  Michigan  Ozone  Study  which 
show  these  areas  will  be  unable  to  attain 
and  maintain  the  ozone  NAAQS.  The 
commentor  also  states  that  EPA  is 
ignoring  emissions  from  Wisconsin 
areas  which  may  contribute  to  any 
future  violation  of  the  standard  in 
Kewaunee  or  Sheboygan  County. 
Additionally,  the  commentor  states  that 
existing  Title  V  requirements  should  be 
enforced. 

Response:  Kewaunee  and  Sheboygan 
Counties  have  demonstrated  through 
monitoring  data  that  they  have  attained 
the  NA.AQS  for  ozone  The  State  has 
also  demonstrated  that  emissions  in 
Kewaunee  and  Sheboygan  Counties  will 
decrease  when  projected  to  the  year 
2007.  These  decreases,  combined  with 
reductions  occurring  upwind,  will  assist 
the  areas  in  their  effort  to  maintain  the 
ozone  standard. 

The  Lake  Michigan  Ozone  Study 
(LMOS),  coordinated  by  the  Lake 
Michigan  Air  Directors  Consortium 
(LADCO),  has  submitted  modeling  for 
use  in  supporting  an  overwhelming 
transport  petition  for  Kewaunee, 
Sheboygan,  and  Manitowoc  Counties. 
The  overwhelming  transport  guidance 
was  provided  in  a  September  1,  1994, 
memorandum  from  Mary  D.  Nichols, 
titled  ■  Ozone  Attainment  Dates  for 
Areas  Affected  by  Overwhelming 
Transport."  This  analysis  predicted 
ozone  concentrations  over  the  four-state 
region  surrounding  Lake  Michigan.  The 
modeling,  which  uses  1991 
meteorological  conditions  and  1990 
emission  information  grown  to  the  year 
1996.  shows  predicted  ozone 
concentrations  above  the  standard  in 
and  around  Kewaunee  and  Sheboygan 
Counties.  The  modeling  was  submitted 
by  the  State  of  Wisconsin  to  support  a 
petition  that  the  moderate 
nonattainment  counties  of  Kewaunee, 
Sheboygan,  and  Manitowoc  not  be 
bumped  up  to  a  higher  classification  in 
response  to  either  a  monitored  ambient 
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air  quality  violation  or  the  lack  of  a 
demonstration  showing  attainment  by 
the  year  1996.  The  overwhelming 
transport  modeling  was  submitted  to 
demonstrate  that  high  levels  of 
predicted  ozone  from  upwind  areas  (i.e., 
Chicago,  Milwaukee,  and  areas  further 
upwind)  are  impacting  the  three 
counties  and  that  the  areas  would  be 
able  to  attain  the  NAAQS  but  for  the 
overwhelming  amount  of  transported 
ozone. 

Kewaunee  and  Sheboygan  Counties 
continue  to  demonstrate  monitored 
attainment  of  the  ozone  NAAQS. 
However,  they -are  part  of  the  LADCO 
group,  which  is  in  the  process  of 
developing  a  final  attainment 
demonstration  using  photochemical 
modeling  for  the  four-state  LADCO 
region.  Because  of  LADCO's 
involvement  in  the  Ozone  Transport 
Assessment  Group  effort  (estabUshed 
pursuant  to  the  March  2,  1995,  Mary 
Nichols  Memorandum)  and  uncertainty 
about  current  and  future  boundary 
conditions  and  control  strategies,  a  final 
attainment  demonstration  for  the  area 
has  not  been  submitted. 

Initial  modeling  for  the  area  was  also 
recently  submitted  to  EPA  in  response 
to  the  Phase  I  requirements  of  the  Mary 
Nichols  memorandum.  This  modeling 
includes  predicted  ozone  concentrations 
for  1996  and  2007  using  various  control 
strategy  scenarios  combined  with 
several  assumptions  of  boundary  ozone 
conditions.  Some  of  the  2007  scenarios 
show  predicted  maximum  ozone  values 
below  124  parts  per  billion,  the 
remainder  show  areas  with  predicted 
ozone  values  above  124  parts  per 
billion.  The  modeling  documentation 
only  indicates  whether  attainment  will 
be  reached  in  the  four-State  LADCO 
region  and  does  not  identify  the  levels 
of  predicted  ozone  for  Kewaunee  and 
Sheboygan  Counties.  Overall,  the 
modeling  is  playing  an  important  role  in 
the  determination  of  emission  controls 
needed  to  provide  for  attainment  in  and 
downwind  of  the  nonattainment  areas 
in  the  Lake  Michigan  Ozone  Study 
region. 

The  EPA  believes  that  the  ultimate 
test  of  whether  an  area  has,  in  fact, 
achieved  attainment  is  demonstrated 
through  monitoring  and  that  the 
redesignation  to  attairunent  of 
Kewaunee  County  and  Sheboygan 
County  is  appropriate  given  their  ability 
to  show  monitored  attainment  of  the 
standard  and  because  they  have  met  the 
other  redesignation  criteria.  An 
explanation  of  how  the  monitored 
attainment  of  the  ozone  standard  is 
determined  is  contained  in  40  Code  of 
Federal  Regulations,  Part  50,  Appendix 
H.  The  clean  air  quality  data  cover  the 


years  1993,  1994,  and  1995,  which  rank 
as  some  of  the  worst  years  in  terms  of 
ozone  forming  potential  based  on  a  42- 
year  record  of  meteorological  data.  The 
lack  of  a  monitored  violation  in  these 
counties  during  this  time  period 
supports  the  State's  claim  that  the  air 
quality  has  improved  due  to  permanent 
and  enforceable  reductions,  and  is  in 
attainment  with  the  NAAQS.  However, 
EPA  also  feels  that  the  LADCO 
modeling  that  has  been  submitted  is 
legitimate  and  that  it  provides 
information  that  primarily  speaks  to  the 
transport  of  ozone  and  the  effect  of 
various  control  strategies  on  future 
ozone  formation.  The  elevated  levels  of 
predicted  ozone  in  the  Kewaunee, 
Manitowoc,  and  Sheboygan  County  area 
(i.e.,  approximately  120  to  140  parts  per 
billion)  are  indicative  of  the  transport 
phenomenon,  which  is  most 
pronounced  generally  along  the  western 
and  eastern  shoreline  of  Lake  Michigan. 
While  the  modeling  is  useful  to  evaluate 
control  strategy  effectiveness  and 
transport,  less  confidence  should  be 
placed  upon  the  specific  ozone 
concentrations  predicted  by  the  model 
to  occur  in  1996  at  specific  locations 
across  the  region. 

There  has  long  been  an  understanding 
that  uncertainty  is  a  part  of  any  ozone 
modeling  analysis.  Ozone  modeling 
demonstrations  are  primarily  designed 
to  evaluate  control  strategies  for  future 
attainment.  Ozone  modeling  is  not  used 
for,  nor  intended  to  be  used  for, 
determining  an  area's  current 
attainment  status.  In  addition  to  the 
uncertainties,  the  test  for  determining 
modeled  attainment  differs  substantially 
from  the  current  form  of  the  ozone 
NAAQS,  which  permits  occasional     • 
exceedances  at  any  location.  When 
evaluating  modeling  demonstrations,  it 
is  appropriate  to  consider  additional 
information,  such  as  air  quality 
monitoring  data,  in  order  to  characterize 
the  robustness  of  the  analysis.  Because 
of  the  uncertainties  inherent  in  the 
modeling  process,  air  quality 
monitoring  data  is  weighted  more 
heavily  the  closer  one  gets  to  the 
attainment  date.  For  the  reasons 
discussed  above,  EPA  believes  that  the 
redesignation  to  attainment  for  these 
counties  is  appropriate  given  their 
ability  to  demonstrate  attainment  with 
the  ozone  standard  using  monitored 
data. 

As  mentioned  earlier,  the 
maintenance  plan  for  Sheboygan  and 
Kewaunee  Counties  includes  a 
triggering  mechanism  which,  in  the 
event  of  a  monitored  violation,  would 
activate  the  contingency  plan  in  the 
violating  county.  The  contingency  plan 
includes  provision  for  an  analysis  to  be 


performed  by  the  State  and  approved  by 
EPA  to  identify  if  the  violation  was 
caused  by  local  sources  or  if  it  was  the 
result  of  ozone  transported  from  upwind 
areas.  The  contingency  plan  submitted 
by  the  State  does  not  exclude  the 
Milwaukee  area  from  the  analysis. 
However,  the  contingency  plan  only 
speaks  to  the  control  measures  to  be 
implemented  in  the  violating  county  if 
it  is  determined  that  implementation  of 
those  measures  will  promptly  correct 
the  violation.  It  does  not  call  for  the 
implementation  of  control  measures  in 
the  upwind  areas. 

The  reductions  required  in  the        « 
Milwaukee-Racine  and  Chicago-Gary 
nonattainment  areas  were  discussed 
earlier  in  this  document.  These 
reductions  will  be  combined  with 
possible  future  reductions  of  ozone 
precursor  emissions  from  upwind 
sources,  which  will  likely  be 
implemented  as  a  result  of  the  work 
currently  being  done  by  the  Ozone 
Transport  Assessment  Group.  The  EPA 
intends  to  use  its  regulatory  authority  to 
ensiu^  implementation  of  the 
recommended  control  strategies  coming 
from  the  Ozone  Transport  analysis.  The 
reductions  resulting  from  these 
strategies  will  assist  urban  areas  in  their 
efforts  to  demonstrate  attainment  as 
well  as  to  lower  the  concentration  of 
ozone  found  in  more  rural  areas,  such 
as  the  three  Wisconsin  counties. 

The  results  from  the  Ozone  Transport 
Assessment  Group  effort  are  to  be 
submitted  as  formal  revisions  to  the 
SIPs  during  1997.  The  State  of 
Wisconsin  is  very  active  in  the  Ozone 
Transport  Assessment  effort.  However, 
the  State  has  not  committed  to  all  of  the 
specific  reductions  in  volatile  organic 
compounds  as  required  by  EPA, 
pending  the  results  of  the  ozone 
transport  analysis  showing  which 
emission  reduction  strategies  will  be 
effective.  The  EPA  has  issued  a  finding 
of  failure  to  submit  to  the  State  of 
Wisconsin  for  the  required  reductions. 

Finally,  the  EPA  agrees  with  the 
commentor  that  it  is  important  that  all 
existing  Title  V  permit  requirements  be 
enforced  to  ensure  that  the  maximum 
benefits  are  received  from  reductions  in 
ozone  precursors  already  being  relied 
upon. 

m.  Final  Rulemaking  Action 

The  EPA  approves  the  redesignation 
to  attainment  for  ozone  for  the 
Wisconsin  counties  of  Walworth, 
Kewaunee,  and  Sheboygan.  The  EPA  • 
also  approves  the  section  1 75A 
maintenance  plans  for  these  three 
counties  as  revisions  to  the  Wisconsin 
SIP.  The  State  of  Wisconsin  has  satisfied 
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all  of  the  necessary  requirements  of  the 
Act. 

EPA  finds  that  there  is  good  cause  for 
this  redesignation  to  attainment  and  SIP 
revision  to  be<:;ome  effective 
immediatelv  upon  publication.  A 
delayed  effective  date  is  unnecessary, 
due  to  the  nature  of  a  redesignation  to 
attainment,  which  relieves  the  area  from 
certain  Act  requirements  that  would 
otherwise  apply  to  it.  The  immediate 
effective  date  for  this  redesignation  is 
authorized  under  both  5  U.S.C. 
<!)  553(d)(1).  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
.recognizes  an  exemption  or  reUeves  a 
restriction"  and  section  553(d)(3), 
which  allows  an  elective  date  less  than 
30  days  after  publication  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
1  onsidered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Ozone  SIPs  are  designed  to  satisfy  the 
requirements  of  part  D  of  the  Act  and  to 
provide  for  attainment  and  maintenance 
of  the  ozone  NAAQS.  This  final 
redesignation  should  not  be  interpreted 
as  authorizing  the  State  to  delete,  alter, 
or  rescind  any  of  the  VOC  or  NOx 
emission  limitations  and  restrictions 
contained  in  the  approved  ozone  SIP. 
Changes  to  ozone  SIP  VOC  regulations 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  nonimplementation  [section 
173(b)  of  the  Act]  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
nn(a)(2)(H)oftheAct 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  PR 
2214-2225).  as  revised  by  a  July  10, 
1995.  memorandum  from  Mary  Nichols. 
^mistant  Administrator  for  Air  and 
K^niation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions  on  such 
grounds.  Union  Electric  Co.  v. 
U.S.E.P.A.,  427  U.S.  246,  256-66  (1976); 
42  U.S.C.  7410(a)(2). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  2  U.S.C. 
§  1532.  signed  into  law  on  March  22, 
1995,  the  EPA  must  prepare  a  budgetary 
impact  statement  to  accompany  any 
proposed  or  final  rulemaking  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  2  U.S.C. 
§  1535.  the  EPA  must  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203,  2 
U.S.C.  §  1533.  reqmres  the  EPA  to 
estabUsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 


The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  lcK;ai  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  ThisTederal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  US  C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  constraining  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representative  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this  final 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  25,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(h)(2).) 

List  of  Subject 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Motor  vehicle  pollution, 
Nitrogen  oxides.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  National  parks,  Nitrogen 
oxides.  Ozone,  Volatile  organic 
compounds,  Wilderness  areas. 

Dated:  August  7,  1996. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority   42  U.S.C.  7401-7671q. 
Subpart  YY— Wisconsin 

2.  Section  52.2583  is  amended  by 
addins  parneraph  (k)  to  read  as  follows: 

§  52  2586    Control  Strategy  Ozone. 

(k)  Approval — On  December  15, 1995, 
and  May  15, 1996,  the  Wisconsin 
Department  of  Natural  Resources 
submitted  requests  to  redesignate 
Walworth  County  and  Sheboygan  and 
Kewaunee  Counties,  respectively,  ftxim 
nonattainment  to  attainment  for  ozone. 
The  State  also  submitted  maintenance 
plans  as  required  by  section  175A  of  the 
Clean  Air  Act,  42  U.S.C.  §  7505a. 
Elements  of  the  section  175  A 
maintenance  plans  include  attainment 
emission  inventories  for  NO,  and  VOC, 
demonstrations  of  maintenance  of  the 
ozone  NAAQS  with  projected  emission 


inventories  to  the  year  2007  for  NO,  and 
VOC.  plans  to  verify  continued 
attainment,  and  contingency  plans.  If  a 
violation  of  the  ozone  NAAQS, 
determined  to  be  caused  by  local 
sources  is  monitored,  Wisconsin  will 
implement  one  or  more  appropriate 
contingency  measure(s)  contained  in  the 
contingency  plan.  Once  a  violation  of 
the  ozone  NAAQS  is  recorded,  the  State 
will  notify  EPA  and  review  the  data  for 
quality  assurance.  A  plan  to  analyze  the 
violation,  including  an  analysis  of 
meteorological  conditions,  will  be 
submitted  within  60  days  to  EPA-Region 
5  for  approval.  Within  14  months  of  the 
violation,  Wisconsin  will  complete  and 
public  notice  the  analysis  and  submit  it 
to  EPA-Region  5  for  review.  If  the 
analysis  shows  that  local  sources  caused 
the  violation,  Wisconsin  will  implement 
the  contingency  measures  within  24 
months  after  the  violation.  The 
contingency  measures  to  be 
implemented  in  Walworth  County  are 
Stage  n  vapor  recovery  and  non-Control 
Technology  Guideline  (non-CTG) 

WiSCONSINH-OZONE 


Reasonably  available  control  technology 
(RACT)  limits.  Contingency  measures  to 
be  implemented  in  either  Kewaunee  or 
Sheboygan  County  are  lower  major 
source  applicability  thresholds  for 
industrial  sources  and  new  gasoline 
standards  which  will  lower  VOC 
emissions.  The  redesignation  request 
and  maintenance  plan  meet  the 
redesignation  requirements  in  section 
107(d)(3)(E)  and  175A  of  the  Act, 
resDerti\'elv. 

PART  61  — .AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7871q. 

2.  In  section  81.350,  the  ozone  table 
is  amended  by  revising  the  entries  for 
Kewaunee  County,  Sheboygan  County, 
and  Walworth  County  to  read  as 
follows: 

§81.350    Wisconsin. 


Designated  areas 


Designation 


Classification 


Date^ 


Type 


Date 


Type 


Kewaunee  County  Area  Kewaunee  County [Insert  Date  of  Put)licationl Attainment 

Shetxjygan  County  Area  Shetxjygan  County  ....     [Insert  Date  of  Put)lication] Attainment 

Walworth  County  Area  Walworth  County [Insert  Date  of  Publication] Attainment 

'  This  date  is  November  15,  1990.  unless  otherwise  noted. 


(FR  Doc.  Pfi-?1fiq7  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  &56C^-50-P 


40CFR  Partes 

Intenm  Approva!  of  Section  1'!2(n 
Delegated  Authority,  Washington 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Final  Interim  Approval  and 

Delegation. 

SUMMARY:  EPA  is  promulgating  final 
interim  approval  of  the  state  of 
Washington  Department  of  Ecology 
(Ecology)  request  for  delegation  of 
authority  to  implement  and  enforce 
state-adopted  hazardous  air  pollutant 
regulations  which  adopt  by  reference 
the  federal  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP) 
contained  within  40  CFR  Parts  61  and 


63,  as  these  regulations  apply  to  sources 
that  are  required  to  obtain  a  federal 
operating  permit  under  40  CFR  Part  70 
(i.e..  Part  70  sources).  EPA  is  also 
promulgating  interim  approval  of 
certain  local  air  agency  potential-to-emit 
limiting  regulations  which  will  now  be 
recognized  as  federally  enforceable.  At 
Ecology's  request,  EPA  is  delaying 
approval  of  certain  other  state  and  local 
potential-to-emit  Hmiting  regulations. 

These  adopted  regulations  approved 
as  part  of  this  action  will  be 
implemented  and  enforced  by  both 
Ecology  and/or  the  following  local  air 
authorities  within  the  state  of 
Washington:  The  Benton  County  Clean 
Air  Authority  (BCCAA);  the  Northwest 
Air  Pollution  Authority  (NWAPA);  the 
Olympic  Air  Pollution  Control 
Authority  (OAPCA);  the  Puget  Sound 
Air  Pollution  Control  Agency 
(PSAPCA);  the  Southwest  Air  Pollution 
Control  Authority  (SWAPCA);  the 


Spokane  County  Air  Pollution  Control 
Authority  (SCAPCA);  and  the  Yakima 
County  Clean  Air  Authority  (YCCAA); 
collectively  referred  to  as  "the 
Washington  permitting  authorities." 
EFFECTIVE  DATE:  August  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hall,  US  EPA,  OAQ-107,  1200 
Sixth  Avenue,  Seattle,  WA,  98101.  (206) 
553-1949. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Section  112(1)  of  the  federal  Clean  Air 
Act  (CAA)  enables  the  EPA  to  approve 
state  air  toxic  programs  or  rules  to 
operate  in  place  of  the  Federal  air  toxic 
program  or  rules.  The  Federal  air  toxic 
program  implements  the  requirements 
found  in  section  112  of  the  CAA 
pertaining  to  the  regulation  of 
hazardous  air  pollutants.  Approval  of  an 
air  toxic  program  is  granted  by  the  EPA 
if  the  Agency  finds  that:  (1)  the  State 
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program  is  "no  less  stringent"  than  the 
corresponding  federal  program  or  rule, 
(2)  the  State  has  adequate  authority  and 
resources  to  implement  the  program,  (3) 
the  schedule  for  implementation  and 
compliance  is  sufficiently  expeditious, 
and  (4)  the  program  is  otherwise  in 
compliance  with  federal  guidance.  Once 
approval  is  granted,  the  air  toxic 
program  can  be  implemented  and 
enforced  by  State  or  local  agencies,  as 
well  as  EPA. 

Implementation  by  local  agencies  is 
dependent  upon  appropriate  **-■ 

subdelegation. 

On  January  5.  1995  (as  supplemented 
on  May  8,  1995,  October  18, 1995,  and 
January  9.  1996),  the  Washington 
permitting  authorities  submitted  to  EPA 
an  application  requesting  delegation  of 
authority  to  implement  and  enforce 
specific  40  CFR  Fart  61  and  Part  63 
N'ESHAP  regulations  adopted  into 
Washington  state  and  local  law.  On 
February  16.  1996,  EPA  proposed 
interim  approval  of  this  request  for 
delegation  and  requested  public 
comment  on  this  action.  See  61  FR 
6184.  As  of  the  close  of  the  30  day 
public  comment  period  (March  17, 
1996),  EPA  had  received  comments 
from  two  parties,  both  of  which  were 
supportive  of  the  proposed  delegation. 
On  June  13,  1996,  Ecology  requested 
that  EPA  withhold  action  on  its  request 
for  approval  of:  WAC  173-400-110, 
-112,  -113.  and  -114;  NWAPA 
Regulation  sections  300  through  303; 
OAPCA  Regulation  1,  Article  7; 
SCAPCA  Regulation  I.  Article  n  and  V; 
and,  YCCAA  Restated  Regulation  I, 
Sections  4.02  and  12.01,  until  further 
notice. 

II.  Response  to  Comments 

Comments  were  received  from  both 
the  Washington  state  Department  of 
Ecology  (Cl)  and  the  Southwest  Air 
Pollution  Control  Authority  (C2). 

EPA's  responds  to  the  substantive 
comments  contained  in  Cl  and  C2  as 
follows: 

1.  In  Cl  and  C2,  Ecology  and  SWAPCA 
clarified  that  the  Washington  permitting 
authorities  were  not  only  requesting 
delegation  for  existing  NESHAP  regulations 
which  have  already  bieen  adopted  into  state 
and  local  law,  but  were  also  requesting 
approval  of  their  mechanism  for  receiving 
delegation  of  future  NESHAP  regulations 
which  the  state  and  locals  adopt  into  state 
and  local  law  unchanged. 

2.  In  Cl  and  C2,  Ecology  and  SWAPCA 
clarified  that  sources  in  Washington  state  are 
either  subject  to  an  operating  permit  fee  or 

a  source  registration  fee,  but  not  both.  EPA 
acknowledges  this  correction  and  no  further 
response  is  necessary. 

3.  In  C2.  SWAPCA  gave  notice  that  it  had 
changed  its  regulatory  numbering  of  one 


specific  local  regulation  to  coincide  with  the 
numbering  in  the  state  regulation.  SWAPCA 
400-090  "Voluntary  Limits  on  Emissions" 
has  been  changed  to  SWAPCA  400-091  as  of 
September  21, 1995. 

4.  In  Cl,  Ecology  expressed  the  concern 
that  in  the  proposed  rulemaking  EPA  raised 
invalid  concerns  regarding  the  adequacy  of 
the  Washington  permitting  authorities' 
resources  for  implementing  and  enforcing  the 
delegated  NESHAP  regulations. 

In  response  to  comment  No.  1,  EPA 
agrees  that  approval  of  the  mechanism 
for  future  delegations  proposed  by  the 
Washington  permitting  authorities  will 
greatly  streamline  futiu^  delegation  of 
those  federal  NESHAP  regulations  that 
are  adopted  into  state  and  local  law 
unchanged.  Therefore,  EPA  grants 
interim  approval  of  this  adoption-by- 
reference  mechanism  for  the 
Washington  permitting  authorities.  In 
this  respect,  the  Washington  permitting 
,  authorities  will  only  need  to  send  a 
letter  of  request  to  EPA  for  those  futiu^ 
NESHAP  regulations  which  the  state  or 
local  agencies  have  adopted  by 
reference.  EPA  will  respond  to  this 
request  by  sending  a  letter  back  to  the 
state  or  local  air  agency  delegating  the 
NESHAP  standards  requested.  No 
further  formal  response  from  the  state  or 
local  agency  will  be  necessary,  and  if  no 
negative  response  is  received  within  10 
days,  the  delegation  becomes  final.  A 
notice  of  the  delegation  will  be 
published  in  the  Federal  Register  to 
inform  the  public  that  the  delegation 
has  taken  place  and  to  indicate  where  a 
source  notification  and  other  reports 
should  be  sent. 

In  response  to  comment  No.  3.  EPA 
agrees  to  grant  interim  approval  of 
SWAPCA  Regulation  400-091,  as  it  was 
in  effect  September  21, 1995,  in  place  of 
SWAPCA  Regulation  400-090. 

Finally,  in  response  to  comment  No. 
4,  it  was  not  EPA's  intention  to  raise  any 
doubts  regarding  the  Washington 
permitting  authorities'  ability  to  provide 
for  adequate  resources  for 
implementing,  assuring  compliance, 
and  enforcing  the  adopted  NESHAP 
regulations  within  the  state  of 
Washington.  EPA  beUeves  that  the 
Washington  permitting  authorities  have 
adequately  documented  that  they  will 
be  able  to  provide  resources  which  are 
adequate  to  run  their  respective  air 
toxics  programs. 

in.  Programs  for  Interim  Approval 

In  this  action,  under  the  authority  of 
section  112(1)(5)  and  40  CFR  63.91,  EPA 
is  promulgating  interim  approval  of  the 
Washington  permitting  authorities' 
request  for  delegated  authority  to 
implement  and  enforce  40  CFT?  Part  61, 
subparts  A,  C  through  F,  J,  L  through  P, 


V,  Y,  BB.  and  FF,  as  adopted  into  WAC 
173-400  (as  in  effect  Februarv  16.  1993), 
NWAPA  Section  104.2  (as  in  effect 
December  8,  1993),  PS.\PCA  Regulation 
III  Section  2.02  (as  in  effect  October  19, 
1995),  S\V.\PCA  Regulation  400  Section 
075  (as  in  effect  February  1.  1995).  and 
YCCAA  Regulation  1  Section  12.02  (as 
in  effect  September  14,  1994),  as  these 
rules  apply  to  Part  70  sources  EPA  is 
also  promulgating  interim  approval  of 
the  NWAPA.  FSAPCA.  and  SWAPCA 
request  for  delegated  authority  to 
implement  and  enforce  the  following 
locally-adopted  40  CFR  Part  63 
NESHAP  regulations  as  they  apply  to 
Part  70  sources:  NWAPA  regulation 
104.2  which  adopts  by  reference  40  CFR 
Part  63  subparts  A  through  D,  F  through 
I,  L,  M.  and  Q.  as  amended  on  October 
19,  1994;  PSAPCA  Regulation  III, 
Section  2,02  as  in  effect  on  October  19, 
1995,  which  adopts  by  reference  40  CFR 
Part  63  subparts  A,  B,  D,  F  through  I,  L 
through  O.  Q,  R,  T,  W,  X,  and  EE,  as  in 
effect  as  of  July  1,  1995;  and,  SWAPCA 
Regulation  400-075  as  in  effect  on 
February  1,  1995,  which  adopts  by 
reference  40  CFR  Part  63  subparts  A.  B, 
D,  F-I,  L-O.  R,  Q,  T,  and  EE. 

Additionally,  EPA  is  promulgating 
interim  approval  under  the  authority  of 
section  112(1)(5)  and  40  CFR  63,91  of 
Washington's  mechanism  for  receiving 
delegation  of  section  112  standards,  that 
are  unchanged  from  federal  standards  as 
promulgated. 

EPA  is  also  promulgating  interim 
approval  of  PSAPCA  Regulation  I, 
Article  6,  and  Regulation  III,  Appendix 
A;  and,  SWAPCA  Regulation  400-091, 
-110.  -112,  -113,  and  -114  under  the 
authority  of  §  112(1)  of  the  Act  in  order 
to  recognize  these  regulations  as 
federally  enforceable  for  purposes  of 
establishing  potential-to-emit 
limitations.  Upon  Ecology's  request, 
EPA  is  withholding  action  on  WAC 
173-400-110, -112, -113,  and -114; 
NWAPA  Regulation,  Sections  300 
through  303;  OAPCA  Regulation  1, 
Article  7;  SCAPCA  Regulation  I,  Article 
II  and  V;  and,  YCCAA  Restated 
Regulation  I,  Sections  4.02  and  12.01, 
until  further  notice. 

Since  EPA  has  determined  that 
Washington's  criminal  authorities  under 
RCW  70.94.430  do  not  meet  the 
stringency  requirement  of  40  CFR  70.11, 
EPA  is  only  promulgating  interim 
approval  of  the  Washington  permitting 
authorities  request  for  delegation.  In  this 
respect,  EPA  will  retain  implementation 
and  enforcement  authority  for  these 
rules  as  they  apply  to  non-Part  70 
sources  during  the  interim  period  or 
until  such  time  as  the  Washington 
permitting  authorities  demonstrate  that 
their  criminal  authorities  meet  EPA 
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stringency  requirements.  As  outlined  in 
the  proposed  rulemaking  to  this  final 
action  (61  FR  6184),  the  Washington 
permitting  authorities  were  requested  to 
demonstrate  to  EPA  that  Washington's 
criminal  enforcement  authorities  are 
consistent  with  the  requirements  of  40 
CFR  70.11(a),  and  therefore  40  CFR 
63.91(b)(1)  and  (b)(6).  if  they  wish  to 
receive  "full"  approval.  Specifically,  the 
Washington  pennitting  authorities  were 
requested  to: 

(1)  Revise  RCW  70.94.430  to  provide  for 
maximum  criminal  penalties  of  not  less  than 
$10,000  per  day  per  violation,  as  required  by 
40CrR70.11(a)(3)(ii), 

(2)  Revise  RCW  70.94.430  to  allow  the 
imposition  of  criminal  penalties  against  any 
person  who  knowingly  makes  any  felse 
material  statement,  representation  or 
certification  in  any  form,  in  any  notice  or 
report  required  by  a  permit,  as  required  by 
40  CFR  70.11(a)(3)(iii).  This  provision  must 
include  maximum  penalties  of  not  less  than 
SlO.OOO  per  day  per  violation,  and 

(3)  Revise  RCW  70.94.430  to  allow  the 
imposition  of  criminal  penalties  against  any 
person  who  knowingly  renders  inaccurate 
any  required  monitoring  device  or  method,  as 
required  by  40  CFR  70.11(a)(3)(iii).  This 
provision  must  include  maximum  penalties 
of  not  less  than  SlO.OOO  per  day  per 
violation,  or 

(4)  Demonstrate  to  the  satisfaction  of  EPA 
that  these  authorities  are  consistent  with  40 
CFR  70.11,  and  therefore  40  CFR  61.91. 

To  date,  Ecology  has  only  submitted 
supporting  documentation  to 
demonstrate  that  existing  state  laws  are 
adequate  to  meet  the  requirements  of  (1) 
above.  It  is  EPA's  understanding  that 
final  action  at  the  state  level  resolving 
issues  (2)  and  (3)  above  will  be 
completed  by  August  15.  and  wall 
become  effective  on  September  15. 
Since  EPA  has  not  had  the  opportunity 
to  fully  review  the  supporting 
documentation  received  to  date  in 
regard  to  (1)  above,  a  final 
determination  as  to  whether  the 
requirements  of  40  CFR  70.11  and  61.91 
have  been  met  will  not  be  made  at  this 
time.  EPA  anticipates  being  able  to  take 
final  action  on  these  interim  delegation 
issues  in  the  near  future,  but  not  before 
Ecology's  proposed  regulatory  changes 
in  regard  to  (2)  and  (3)  above  become 
effective  on  September  15.  Unless  EPA 
takes  prior  action,  this  delegation  of 
authority  to  implement  and  enforce  the 
federal  NESHAP  regulations  will  extend 
only  until  December  9, 1996.  the  day  on 
which  interim  authority  for 
Washington's  Title  V  federal  operating 
permit  program  expires.  EPA  will  not 
extend  this  interim  delegation  past 
December  9. 1996.  unless  deemed 
appropriate  under  Part  70  rulemaking. 


rV,  Summary  of  .Action 

Pursuant  to  the  authority  of  §  112(1)  of 
the  Act  and  40  CFR  Part  63  subpart  E, 
EPA  is  promulgating  interim  approval  of 
the  Washington  permitting  authorities' 
request  for  delegation  of  authority  to 
implement  and  enforce  specific  40  CFR 
Part  61  and  Part  63  federal  NESHAP 
regulations  which  have  been  adopted 
into  Washington  state  and  local  law  for 
part  70  sources.  Additionally.  EPA  is 
promulgating  interim  approval  of  the 
mechanism  by  which  the  Washington 
permitting  authorities  will  receive 
delegation  of  future  NESHAP 
regulations.  Finally,  EPA  is 
promulgating  interim  approval  of 
specific  SWAPCA  and  PSAPCA  air 
regulations  for  the  purpose  of  conferring 
federal  enforceability  to  synthetic  minor 
permits  or  orders  issued  pursuant  to 
these  regulations. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

NESHAP  rule  or  program  delegations 
approved  under  the  authority  of  section 
112(1)  of  the  Act  do  not  create  any  new 
requirements,  but  simply  confer  federal 
authority  for  those  requirements  that  the 
state  of  Washington  is  already  imposing. 
Therefore,  because  section  112 
delegation  approvals  do  not  impose  any 
new  requirements,  the  Agency  has 
determined  that  it  would  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  State  programs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Q 
1976);  42  U.S.C.  7410(a)(2). 


C.  Unfunded  Mandates  Beform  Act 

EPA  has  determined  that  the 
proposed  approval  action  promulgated 
today  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relatioris. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  24. 1996. 
Chuck  Garke, 
Regional  Administrator. 
(FR  Doc.  96-21579  Filed  8-23-96;  8:45  am] 

BILLING  CODE  6S60-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  Usted  community  prior 
to  this  date. 


^iw^ 
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ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  OfBcer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W.. 
Washington,  D.C.  20472,  (202)  646- 
2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Acting  Associate 
Director  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 


management  measiu-es  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi-om  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 


Protection  ,^ct  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP,  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 

amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  name  of 

State  and  county 

Location 

newspaper  wtiere 
notice  was  pub- 
lished 

Chief  executive  officer  of 
community 

Effective 
date  of  modi- 
fication 

Community 
No. 

CaWomia:  Sonoma 

City  of  Cotati  

February  7,  1996. 
February  14. 

The  Honorable  John  Dell'Dsso,  Mayor, 
City  of  Cotati,  201  West  Sien-a  Ave- 

January 1 1 , 
1996. 

060377 

(FEMA  Docket  No. 

7176). 

1996,  Press 
Democrat 

nue,  Cotati,  California  94931. 

California:  San  Luis 

City  of  El  Paso  de 

February  8,  1996, 

The  Honorable  Walter  Macklin,  Mayor, 

January  1 1 , 

060308 

Obispo  (FEMA 

Robtes. 

Fetxuary  15, 

City   of    El    Paso    de    Robles,    1000 

1996. 

Docket  No.  7176). 

1996,  County 
News-Press. 

Spring   Street,   El   Paso   de   Robles, 
California  93446. 

Colorado:  Arapahoe 

Unincorporated  areas 

February  15,  1996, 

The    Honorable     Thomas     R.     Eggert,     January  16, 

080011 

(FEMA  Docket  No. 

February  22, 

Chairperson,  Arapahoe  County,  Board        1996. 

7176). 

1996,  The  Vil- 

of Commissioners,  533-^  South  Prince 

lager. 

Street,  Littleton.  Colorado  80166 

Colorado   Archuleta 

Unincorporated  areas 

February  22.  1996, 

The   Honorable    Bill   Tallon,    Chairman, 

January  23. 

080273 

(FEMA  Docket  No. 

Fetxuary  29, 

Archuleta  Board  of  County  Commis-        1996. 

7'76> 

1996,  Pagosa 

sioners.    P.O.    Box     1507,    Pagosa 

Springs  Sun. 

Springs.  Colorado  81147. 

Colorack)   Bouider 

City  of  BoukJer  

February  22,  1996. 
February  29. 

l-,>.>.,on,    1C 

080024 

(FEMA  Docket  No. 

City  of  Boulder,  PQ    Box  79i,  Boul-        1996. 

7176). 

1996.  Daily  Cam- 
era. 

der,  Colorado  80306. 

UMI 
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Dates  and  name  of 

State  and  counK' 

Location 

newsoape'  where 

notice  was  cvatv 

lisheo 

Chiei  executive  officer  of 
community 

Effective 

dateof  modh 

ficatnn 

No. 

Colorado-  El  Paso 

City  of  Colorado 

Fetxuary  21,  1996. 

The  Honorat>ie   f'ot^er*   Isaac,   Mayor, 

January  22, 

080060 

■PEMA  DocKe!  Ntc 

Springs 

Fetxi«ry  28, 

City  of  Co'O'aoc      i^'^ngs,  P.O.  Box 

1996. 

7176). 

'996  Gazette 
^elec!rap^ 

1575,    Cokxaoc       d'-^qs      Cotorado 
80901. 

Colorado  Jeffersc" 

CityofGoide-   

Feoruarv  9    '  99t 

-he    Ho^oratvie    Man,nn    Kaye,    Mayor, 

January  11, 

080090 

\FEMA  Dockei  No 

'-ennjary  ••: 

C^t)  c*  joioer,  City  Hall,  911  Tentti 

1996. 

7176). 

■  996    aoioen 
T.-aasaipi, 
Febatary  22,  1996. 

Street,  GoWen,  Cotorado  80401. 

Cotofaoc   Arc-iuieta 

'  jwr  a!  "agosa 

The   Honorable   Ross   Aragon,   Mayor. 

January  23, 

080019 

(FEMA  Docxe!  Nc 

SQf'^QS 

"ebrua'^  29 

Town  of  Pagosa  Springs.  P.O.  Box 

1996. 

7'  76 

■  99fc   c^agosa 
:^Dr;nas  Sun. 

1859.     Pagosa    Springs,    Gokxado 

81147. 

OKiahofia    oanieic 

City  of  Enid  

Feooa:.  22,  1996, 

The    HonoraDit    Mcaei    G.    Cooper. 
Mayor.  City  of  Enid.  P.O.  Box  1768. 

January  23, 
1996. 

400062 

(FEMA  DcjCKer  Nc 

February  29. 

71  "-6 

'996   Enid  News 

a-^c  Eagle. 
reDr.jarv  15,  1996, 

Enid,  Oklahoma  73702-1768. 

OKiariorTia  Canadian 

City  of  Oklahonria  Cit> 

The  Honorable  RonaW  J.  Norick,  Mayor, 

January  22, 

405378 

(FEMA  Docket  No. 

-eoruary  22, 

City   of  Oklahoma   City,   200   North 

1996. 

7176). 

"996.  Journal 
Record. 

Walker  Avenue,  Oklahoma  City,  Okla- 
homa 73102. 

Texas:  Travis  (FEMA 

City  of  Austin 

February  22,  1996, 
February  29, 

The  Honorable  Bruce  Todd,  Mayor,  City 
of   Austin,    P.O.   Box    1088,   Austin, 

January  19, 
1996. 

480624 

Docket  No.  7176). 

1996.  Austin 

Texas  78767. 

, 

American  States- 

fT«n. 

Texas.  L^aiias  ^FEMA 

City  of  Dallas 

I^vemt>er  23 

The  Honorable  Ron  Kirk,  Mayor,  City  of 
Dallas.  1500  Marilla  Street,  Room  5E 

November  6, 
1995. 

480171 

Docket  No.  7167). 

1995.  November 

30.  1995,  Dallas 

North,  Dallas,  Texas  75201. 

Morning  News. 

Texas:  DaHas  (FEMA 

Unirworporated  a'eas 

Novervber  23, 

The  Honorable  Lee  F.  Jackson,  Dallas 

November  6, 

480165 

Docket  No.  7167). 

1 995,  Novemljer 
30,  1995,  Daily 
Commercial 
Record. 

County  Judge,  411  Elm  Street.  Dallas, 
Texas  75202. 

1995. 

Texas.  Denton  ;FEMA 

UnJncorDcr,atec  a'eas 

February  21,  1996. 

The    Honoratxe    jetl    Moseley    Denton 

Fetxuary  2, 

480774 

Docket  No.  7176). 

February  28, 
1996,  Lewisville 
Leader. 

County  Judge,  Denton  County  Conv 
misstoner's  Court.  Courthouse  on  tfte 
Sqi«re,   110  West  Hickory,   Denton, 

1996. 

Texas  76201 . 

Texas:  Dallas,  Ellis, 

City  of  Grand  Prairie  ... 

November  23, 

The  Honorable  Charles  England,  Mayor, 

November  6, 

485472 

arxl  Tarrant  (FEMA 

1995,  November 

City  of  Grand   Prairie,   317   College 

1995. 

Docket  No.  71675. 

30,  1995,  The 
Mid-Cities  News. 

Street,  GrarxJ  Prairie,  Texas  75053. 

• 

Texas.  De.aton  v^EMA 

City  of  Lewisville  

February  21,  1996, 

The    Honorable    Bobbie    J.    Mitchell, 

February  2, 

480195 

Docket  No.  7176). 

February  28, 
1996,  Lewisville 
Leader. 

Mayor,  City  of  Lewisville.  P.O.  Box 
299002,  Lewrisville,  Texas  75029. 

1996. 

Texas:  Collin  (FEMA 

City  of  Piano  

February  21,  1996, 
February  28, 

The  Honorable  James  N.  Muns,  Mayor, 
City    of    Piano,    P.O.    Box    860358, 

January  29, 
1996. 

480140 

Docket  No.  7176). 

■*VV  1  '*\J 

1996,  Piano  Star 
Courier. 

Piano,  Texas  75086-^)358. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  August  15,  1996. 
Richard  W.  Krimm, 
Acting  Associate  Director  for  Mitigation. 
[FR  Doc.  96-21689  Filed  8-23-96;  8:45  am] 

BILLING  CODE  $718-04-*' 


44  CFR  Part  65 

:DocKet  No   FEMA.--''93' 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  v»rhere  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 


calculated  from  the  modifled  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Associate  Director,  Mitigation 
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Directorate,  reconsider  the  changes.  The 
niodified  elevations  mav  be  changed 
during  the  90-(ia\  peric^: 
ADDRESSES:  The  modifu'd  base  flood 
fievations  tor  eai.h  i^iMiirnunity  are 
available  Mr  ;n-.pt'<  *in;:  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  followine  Mb'r' 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street  S.W., 
Washington,  D.C.  20472.  (202)  646- 

SUPPLEMENTARY  INFORMATION:  The 

modified  base  tlood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 


commiuiity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  m 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act- because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 


Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatorv  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  lustice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

flood  insurance,  f  ioodpiains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  anfl  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

Community 
No. 

Califofnia:. 

San  Diego 

City  of  Poway 

June  6.  1 996.  June  1 3 

The  Honorable  Don 

May  15  1996 

060702 

1996,  Poway  News- 

Higginson,  Mayor, 

Chieftain. 

City  of  Poway,  P.O. 
Box  789.  Poway, 
California  92074- 
0789. 

Sar  Diego  

Unincorporated  Areas 

July  12,  1996,  July  19, 

The  Honorable  Ron 

June  26,  1996 

060284 

1996,  San  Diego  Daily 

Roberts,  Chairman, 

Transcript. 

San  Diego  County 
Board  of  Supervisors, 
1600  Pacific  High- 

' 

way,  Room  335,  San 
Diego,  California 
92101. 

Coioraao: 

Adams,  Jetlersor 

City  of  Broomfield  

June  20,  1996.  June  27, 

The  Honorable  Bill 

May  16.  1996 

085073 

and  Boulder. 

1996,  Broomfield  Enter- 
prise. 

Berens,  Mayor,  City 
of  Broomrield,  P.O. 

Box  1415,  Broom- 
field, Color  aoc 
80038-1415. 
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State  ar>o  countv 


Douglas 


Garfield 


Garfield 


Hawaii:  Maui 


Missouri: 
Jackson 


Location 


Town  of  Cas*  e 


Unincorporated  Areas 


City  of  Rifle 


Unirxx>rporated  Areas 


City  of  Lee's  Summit 


Jackson  and  Cass 


South  Dakota:  Pen- 
nington. 


Texas: 
Travis 


Bexar 


Cameron 


City  of  Lee's  Summit 


Unincorporated  Areas 


City  of  Austin 


Unincorporated  Areas 


Unincorporated  Areas 


Dates  ana  name  ot  news- 

paper  where  nottce  was 

published 


July  10,  1996,  July  17, 
1996,  Douglas  County 
News  Press. 


Julys,  1996,  JOly  10, 
1996,  Citizen  Telegram. 


Julys,  1996,  July  10, 
1996,  Citizen  Telegram. 


July  10,  1996,  July  17, 
1996,  Maui  News. 


July  10,  1996,  July  17, 
1996,  Lee's  Summit 
Journal. 


June  12,  1996,  June  19, 
1996,  Lee's  Summit 
Journal. 


July  12,  1996,  July  19, 
1996,  The  Rapid  City 
Journal. 


July  3,  1996,  July  10, 
1996,  American  States- 
man. 


July  2,  1996,  July  9,  1996, 
San  Antonio  Express- 
News. 


July  11,  1996,  July  18, 
1996,  Brownsville  Her- 
ald. 


Chie*  exeoj:  ve  officer 
ot  community 


The  Honorable  Mark 
Williams,  Mayor, 
Town  of  Casfle  Rock, 
144  Hillside  Drive, 
Castle  Rock,  Colo- 
rado 80104. 

The  HorroratJle  Marian 
Smith,  Chairperson, 
Board  of  County 
Commissioners,  Gar- 
fteW  County,  1 09 
Eighth  Street.  Suite 
300,  Glenwood 
Spnngs,  Colorado 
81601. 

The  Honorable  David 
Ling,  Mayor,  City  of 
Rifle,  P.O.  Box  1908, 
Rifle,  CokM-ado  81650. 

The  Honorat)le  Linda 
Crockett-Llngle, 
Mayor,  County  of 
Maui,  200  South  High 
Street,  Wailuku,  Ha- 
waii 96793. 

The  Honorable  Karen 
R.  Messerii,  Mayor, 
City  of  Lee's  Summit, 
City  Hall,  207  South- 
west Market,  Lee's 
Summit,  Missouri 
64063. 

The  Honorat>le  Karen 
R.  Messerii,  Mayor, 
City  of  Lee's  Summit, 
P.O.  Box  1600,  Lee's 
Summit,  Missouri 
64063-2332. 

The  Honorable  Dekxes 
Coffing,  Chairperson, 
Pennington  County, 
Commissioners,  316 
St.  Joseph  Street, 
Rapkj  City,  South  Da- 
kota 57701-2879. 

The  Honoratjie  Bruce 
Todd,  Mayor,  City  of 
Austin,  P.O.  Box 
1088,  Austin,  Texas 
78767. 

The  Honorat>le  Cyndi 
Taylor  Krier,  Bexar 
County  Judge,  Bexar 
County  Courthouse, 
First  Floor,  1 00 
Dolorosa,  San  Anto- 
nio, Texas  78205- 
3036. 

The  Honorable  Gilt>erto 
Hinojosa,  Cameron 
County  Judge,  964 
East  Harrison, 
Brownsville,  Texas 
78520. 


Effective  date  of  modt- 
ficatK>n 


June  18, 1996 


May  31,  1996 


May  31,  1996 


June  6,  1996 


June  20,  1996 


May  15,  1996 


June  18,  1996 


Community 
No. 


080050 


080205 


085078 


150003 


290174 


290174 


June  6,  1996 


May  29,  1996 


May  31,  1996 


460064 


480624 


480035 


480101 
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ISS 


state  and  county 

Location 

Dates  and  name  of  news- 
paper wt>ere  notice  was 
published 

Cniet  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

Community 
No. 

Dalas.  Denton, 

City  of  Carrollton  

July  11.  1996,  July  18. 

The  "onoratDte  Milbum 

June  28    1996  

480167 

and  Coilin. 

1996.  Metro  Crest  News. 

Ciravlev    Mayor   Ciry 
0'  (.^afoitton,  P  C 
Bo«  • -0536 
Cafoilton,  "^exas 
7SC"-^j536 

Tafran!    

City  of  Fort  Wortti  

July  2.  1996.  July  9.  1996. 
Fort  Worth  Star  Tele- 

'The  HonoraDie  Kenneth 

June  '8.  1996  

480596 

bar    Mayor    CiTv  Of 

gran). 

Fon  Aorth,  'OOC 

Throckmorton  Street, 
Fort  Worth,  Texas 
76102-6311. 

Harris       

Unincorporated  Areas 

July  9,  1996.  July  16, 
1996,  Houston  Chron- 

The Honorat)le  Robert 

June  12,  1996 

4S02S7 

Eckels,  Harris  County 

icle. 

Judge,  100'  P'eston 
Street,  Suite  9 ' 
Houston.  "exa.s 
77002 

Kerr 

City  of  Ingram  

June  12,  1996.  June  19, 

The  HonoraDle  Nina 

May  31. 1996 

481592 

1996.  The  Kerrville 

Jane  Bird  Raymer, 

Daily  Times. 

Mayor,  City  of 
Ingram,  409  Highway 
27  West,  Ingram, 
Texas  78025. 

Kea  ...„ .• 

Unincorporated  Areas 

June  12,  1996.  June  19, 

The  Horwrable  Robert 

May  31,  1996 

480419 

1996.  The  Kerrville 

A.  Denson,  Kerr 

Daily  Times. 

County  Judge,  700 
Main.  Kerrville,  Texas 
78028. 

' 

Kerr  

City  of  Kerrvaie 

June  12.  1996,  June  19, 

The  Honorable  Charles 

May  31,  1996 

480420 

1996,  The  Kerrville 

P.  Johnson,  Mayor, 

Daily  Times. 

City  of  Kerrville,  800 
Junction  Highway, 
Kenville,  Texas 
78028-5069. 

Cameron 

City  of  Port  Isabel 

July  11,  1996,  July  18. 
1 996,  Port  Isabel  South 

The  Honorat))e  Quirino 

May  31,  1996 

480109 

Martinez,  Mayor,  City 

Padre  Island  Press. 

of  Port  Isabel,  305 
East  Maxan,  Port  Isa- 
bel, Texas  78578. 

4 

Aaj'^inqton: 

Chelan 

Unincorporated  Areas 

July  12,  1996,  July  19. 

The  Honorable  John 

June  18,  1996 

530015 

1996,  The  Wenatchee 

Wall,  Chairman,  Che- 

World. 

lan  County  Commis- 
sioners, Chelan 

■  " 

County  Courthouse. 

- 

350  Orondo  Avenue, 
Wenatchee,  Washing- 
ton 98801. 

Chelan 

City  of  Wenatchee  

July  12,  1996,  July  19. 
1996,  The  Wenatchee 

The  Honorable  Earl 

June  18. 1996 

530020 

Tilly,  Mayor,  City  of 

World. 

Wenatchee,  P.O.  Box 
519,  Wenatchee, 

Washington  98807- 
0519. 

(Catalog  of  Federal  Domestic  Assistance  No. 
HI  TOO,  "Flood  Insurance.") 

iMted:  AuRUSt  15,  1996. 
Richard  V\    Krimm, 

Acting  Associate  Director  for  Mitigation. 
rpF  Dor  Qft-21f^QnFii«d  8-23-96;  8:45  ami 
3ILUNG  cooe  57!a~o*j^ 


44CFRPart67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 


flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
\n!,onal  Flood  Insurnrice  Program 
iNFIPl 

EFFECTIVE  DATE:  Tht>  date  of  issuance  of 
the  Flofid  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
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community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  fabie  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below 


FOR  FURTHER  iNFORMATiON  CONTACT: 

Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington.  D.C.  20472,  (202)  646- 
2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
commimity  are  showoi. 

National  Environmental  Policy  .\ct 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director  for 
Mitigation  certifies  that  this  rule  is 
exempt  fix)m  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 


maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  pn- parea 

Regulatory  Cla.ssification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  PR  '^1735. 

Executive  Order  12612,  ietieralism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Ordfr  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  ana 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  kx^ation 


#Depthin 

feet  atx)ve 

Source  of  flooding  and  location 

ground. 
•Elevation 

in  feet 

(NGVD) 

CALIFORNIA 

Murrieta      (City),      Riverside 

County    (FEMA    Docket   No. 

7i26| 

Mumeta  Creek: 

At  Cherry  Street 

•1,026 

Approximately  5,000  feet  up- 

stream of  Cherry  Street  

•1,041 

Approximately      4,400      feet 

downstream   of  Washington 

Avenue  

•1,042 

Approximately       1 ,300      feet 

downstream  of  Washington 

Avenue  .-. 

•1,053 

At  Washington  Avenue  

•1.061 

Approximately   1,300  feet  up- 

stream of  Washington  Ave- 

nue   

•1.065 

Approximately  50  feet  down- 

stream of  Tenaja  Road  

•1.107 

Approximateiy  1,050  feet 
downstream     of     Magraiia 

Street 

Approximatety  450  feet  dowrv- 
stream  of  Magnolia  Street .... 
Approximately    900    feet    up- 
stream of  Magnolia  Street .... 
Approximatety  4,800  feet  up- 
stream of  Magnolia  Street .... 
Approximately   7,500  feet  up- 
stream 0*  Magnolia  Street  .... 
Maps  are  ava-iaDie  'or   .nsoec- 
Uor,  ai  i;.te  r ootk,  .^cxxs  De- 
partment,   City    of    Murrieta, 
26442        Beckman        Court. 
Murrieta,  California. 

Rive-^s  Of-     County    (Unlncor- 

pcatec       Areas)       (FEMA 

DocKet  No.  7126) 
Mumeta  Creek: 

Approximately  4,600  feet 
downstream  of  Clinton  Keitti 
Road 

Approximately  100  feet  dowrv 
stream  of  Clinton  Keith  Road 

Approximately  1 ,900  feet 
downstream  of  McVicar 
Street 

Approximately  500  feet  up- 
stream of  McVicar  Street  

Satt  Creek: 

Approximately  1 ,500  feet 
downstream  of  Murrieta 
Road „ 

Approximately  1,400  feet  up- 
stream of  Murrieta  Road  

Approxinrately  900  feet  dowrv 
stream  of  Bradley  Road  

Approximately  2,700  feet  up- 
stream of  Bradley  Road 

Approximately  3,050  feet  up- 
stream of  Bradley  Road 

Sun  City  Channel  A-A: 

Approximately  1 ,950  feet 
downstream  of  Ridgemoor 
Road 

Approximately  1 ,000  feet 
downstream  of  Sun  Cfty 
Boulevard  

Approximately  600  feet  down- 
stream of  Cherry  HiUs  Boule- 
vard   

San  Jacinto  River 

Approximately  100  feet  down- 
stream of  Ramona  Express- 
way   

Approximately  100  feet  down- 
stream of  Davis  Street  

Approximately  8,000  feet  up- 
stream of  Davis  Street  

Approximately  500  feet  dowrv 
stream  of  Bridge  Street 

At  Bridge  Street  

San    Jacinto    River— Secondary 

Channel: 

Approximately  4,800  feet 
downstream  of  Davis  Street 


#  Depth  in 
feet  atx>ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•1.114 
•1.118 
•1,125 
•1,150 
•1,170 


•1.165 
•1.190 

•1.204 
•1.217 

•1,406 
•1.409 
•1.412 
•1.417 
•1.417 

•1,409 
•1.410 
•1,413 

•1.428 

•1.429 

♦1.430 

•1,431 
•1.432 

•1.429 
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Source  ot  tloodtag  arw  .ocation 


ApofoximateJy  5,100  feet  up- 
stream of  Davis  Street  

'^emescai  Aast^ 

Approxirrateiy  "OC  feet  down- 
stream of  Atctiison.  Topeka, 
and  Santa  Fe  Railroad 
Bridge  

Just  upstream  of  Atchison,  To- 
peKa,  and  Santa  Fe  Railroad 
Brxjge  

Approximately  2,400  feet  up- 
stream of  Atcriison,  Topel<ia, 
and  Santa  Fe  Railroad 
Bridge  „ 

Approximately  6,300  feet  uf> 
sfream  of  Atchison,  Topekia, 
and  3  art  a  Fe  Railroad 
Bridge      

Approximately  4,600  feet 
downstream  of  Cajaico  Road 

Just  upstream  of  Cajaico  Road 

Approximately  2,200  feet 
downstream  of  abandoned 
railroad  

Approximately  3.100  feet  up- 
stream of  abandoned  rail- 
road   

Approximately  3,250  feet 
downstream  of  road  to  El 
SoDrante  Landfill  

Aporoximately  300  feet  up- 
stream of  road  to  El 
Sobrante  Landfill  

Approximately  100  feet  down- 
stream of  Park  Canyon  Drive 

Approximately  3,650  feet  up- 
stream of  Park  Canyon  Drive 

Approximately  5,300  feet  up- 
stream of  Park  Canyon  Drive 

Approxim,ately  3,400  feet 
downstream  of  Lee  Lake 
Spillway  

Approximately  100  feet  down- 
stream of  Lee  Lake  Spillway 

Just  upstream  of  Lee  Lake 
Spillway  

Approximately  4,900  feet  up- 
stream of  Lee  Lake  Spillway 

Approximately  2,000  feet 
downstream  of  Temescal 
Canyon  Road  

Approximately  50  feet  up- 
stream of  Corona  Freeway 

Approximately  1,100  feet  up- 
stream of  Pacific  Clay 
Larson  Lane  

Maps  are  available  for  inspec- 
tion at  the  Riverside  County 
Piood  Control  and  Water  CofV 
servation  Distnct,  1995  Market 
Street,  Riverside,  California. 


#Depth  in 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


Temecula 
County 
7126) 

Murneta  Creek- 


(City), 
FEMA 


Riverside 
Docket  No. 


•1.430 

•684 
•692 

•698 

•733 

•762 
•802 

•830 

•870 

•900 

•930 
•944 
•969 
•982 

•1,066 
•1,121 
•1,154 
•1,156 

•1.170 
•1.181 

•1.214 


Source  of  flooding  and  location 


Approximately       1 ,800      feet 
ck)wnstream    of    Winchester 

Road 

Approximately       1,100      feet 
downstream    of   Winchester 

Road 

Approximately    400    feet    up- 
stream of  Winchester  Road 
Approximately   1,700  feet  up- 
stream of  Winchester  Road 
Approximately  3,700  feet  up- 
stream of  Winchester  Road 
Maps  are  available  for  inspec> 
tion  at  the  Office  of  the  City 
Engineer,     431 74      Business 
Park  Drive,  Temeculfi.  Califor- 
nia. 

Williams  (City).  Colusa  County 

(FEMA  Docket  No.  7177) 
Salt  Creek: 

At  Freshwater  Road 

At  Interstate  5  

At  Business  Route  5 

Approximately    350    feet    up- 
stream of  Business  Route  5 
Salt  Creek — Overflow  Area  1: 

At  Freshwater  Road 

Approximately  3,250  feet  up- 
stream of  Freshwater  Road 
Salt  Creek — Overflow  Area  2: 
Southwest    of    intersection   of 
Interstate  5  and  State  Route 

20  

At  Business  Route  5 

Approxin^tely    950    feet    up- 
stream of  Worth  Street 

West  of  intersectkjn  of  State 

Route  20  and  E  Street 

South  of  intersection  of  State 

Route  20  and  E  Street  

Salt  Creek — Overflow  Area  3: 

At  Husted  Road  

Approximately  5,100  feet  up- 
stream of  Husted  Road 

Maps  are  available  for  Inspec- 
tion at  the  City  Building  De- 
partment, City  Hall,  810  E 
Street,  Williams,  California. 


tOepth  in 
feet  above 

grouna 

'Elevation 

in  feet 

(NGVD) 


MISSOURI 


Lawson  (City),  Clay  and  Ray 
Counties  (FEMA  Docket  No. 
7177) 

Brushy  Creek: 

Approximately  3,950  feet 
ctownstream  of  Atchison.  To- 
peka. and  Santa  Fe  Railroad 
Bridge  

Approximately  2,600  feet 
downstream  of  Atchison,  To- 
peka, and  Santa  Fe  Railroad 
Bridge  

Approximately  1.000  feet 
downstream  of  Atchison,  To- 
peka. and  Santa  Fe  Railroad 
Bridge  


•1.016 

•1.018 
•1.021 
•1,023 
•1.026 


•72 
•73 

•77 

•77 
•69 
•72 

•77 
•78 

•83 

•86 

•90 

•68 

•73 


•996 


•1,000 


•1.005 


Source  of  flooding  and  location 


Approximately  900  feet  up- 
stream of  the  confluence 
with  Brushy  Creek  Tritxjtary 

II  

Brushy  Creek  Tributary  II: 

At  confluence  with  Brushy 
Creek 

At  County  Highway  D  

Approximately  2,500  feet  up- 
stream of  County  Highway  D 

Approximately  ■■  ,500  feet 
downstream  of  Salem  Road 

Just  downstream  of  Salem 
Road   

Maps  are  available  for  inspec- 
tion at  the  City  of  Lawson,  City 
Hall,  City  Administrator's  Of- 
fice, Third  and  Pennsylvania, 
Lawson,  Missouri. 


TEXAS 


Baytown  (City),  Chamt)ers 
and  Harris  Counties  (FEMA 
Docket  No   7145) 

Cedar  Bayou 

At  the  power  plant  across 
Cedar  Bayou  from  Cedar 
Bayou  Jr  High  SofTool 

At  Miiam  BerxJ  

At  Southern  Pacific  Railroad 
Bridge  south  of  Eld^n  

Just  south  of  Interstate  High- 
way 10 

Horsepen  Bayou: 

At  confluence  with  Cedar 
Bayou  

Approximately  500  feet  east  of 
State  Highway  146 

Maps  are  available  for  inspec- 
tion at  City  Hall,  City  ol  Bay- 
town,  2401  Market  Street,  Bay- 
town,  Texas. 

Montgomery  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7177) 

Sarv  Bell  Gully: 

Approximately  300  feet  down- 
stream of  Mapiewood  Drive 

Just  upstream  of  Mapiewood 
Drive  

Approximately  MOO  feet  up- 
stream of  Mapiewood  Drive 

Maps  are  available  for  Inspec- 
tion at  the  Counry  Administra- 
tion Building,  301  North 
Thompson,  Suite  208,  Conroe, 
Texas. 


#Depth  in 

feet  above 

grourxj. 

"Elevation 

in  feet 

(NGVD) 


•1.010 

•1,008 
•1.013 

•1,020 

•1,030 

•1.043 


•12 
•15 

•20 

•22 

•17 
•17 


•121 
•123 

•124 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
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Dated  August  15.  1996 
Richard  W.  Krimm, 

AcUng  Associate  Director  for  Mitigation. 
IFR  Doc.  9&-21687  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  671 1 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  70,  71   75.  77,  78,  and  199 

[CGD  84-069] 

RIN2115-AB72 

Lifesaving  Equipment 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting, 
request  for  comments;  reopening  of 
comment  period. 

summary:  The  Coast  Guard  is  holding  a 
public  meeting  on  its  interim  rule  for 
lifesaving  equipment  to  receive  views 
on  the  requirements  for  passenger 
vessels.  The  Coast  Guard  is  also 
reopening  the  comment  period  for  this 
rulemaking  until  October  31, 1996.  The 
effective  dates  of  the  requirements  listed 
in  the  interim  rule  will  not  change. 
DATES:  The  meeting  will  be  held 
September  26, 1996,  from  10  a.m.  to  5 
p.m.  Written  material  must  be  received 
not  later  than  September  25,  1996. 
Comments  on  the  interim  rule  must  be 
received  on  or  before  October  31, 1996. 
ADDRESSES:  The  meeting  will  be  held  in 
room  166,  O'Hare  Lake  Office  Plaza, 
Federal  Aviation  Administration  (FAA) 
Great  Lakes  Regional  Office,  2300  East 
Devon  Avenue,  DesPlaines,  IL  60018. 
Written  comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA)(CGD84-069l,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593-0001 
or  may  be  delivered  to  room  34.06  at  the 
same  address  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a. 51.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Markle,  Chief,  Lifesaving  and 
Fire  Safety  Standards  Division  (G-MSE- 
4),  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  telephone  (202) 267-1444, 
fax  (202)  267-1069.  Normal  office  hours 


are  between  8  a.m.  and  5  p.m.  Persons 
wishing  to  make  oral  presentations 
during  the  meeting  should  contact  Ms. 
Tanya  Lyle  at  (202)  267-0995.  Copies  of 
the  interim  rule  may  be  obtained  by 
submitting  a  request  by  fax  at  (202)  267- 
1069 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Coast  Guard  published  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Register  on  December  31, 
1984  (49  FR  50745).  That  notice 
described  the  major  changes  under 
consideration  and  invited  comments  on 
the  project. 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
rulemaking  in  the  Federal  Register  on 
April  21,  1989  (54  FR  16196),  and 
invited  comments  on  its  proposals. 

A  public  hearing  was  held  to  receive 
comments  on  the  proposed  rules, 
particularly  the  provisions  affecting 
passenger  ferries.  The  hearing  was 
announced  in  a  Federal  Register  notice 
on  October  5,  1989  (54  FR  41124).  and 
held  in  Seattle,  Washington,  on  October 
17,  1989. 

On  May  20. 1996.  the  Coast  Guard 
published  an  interim  rule  in  the  Federal 
Register  (61  FR  25272)  entitled. 
"Lifesaving  Equipment."  The  project  is 
part  of  the  President's  Regulatory 
Review  Initiative  to  remove  or  revise 
unnecessary  government  regulations. 
The  interim  rule  removes  numerous 
obsolete  sections  from  the  Code  of 
Federal  Regulations  and  eliminates 
duplication  of  other  provisions  by 
consolidating  the  lifesaving 
requirements  for  most  U.S.  inspected 
vessels  into  the  new  subchapter  W.  The 
rule  also  revises  the  lifesaving 
equipment  regulations  for  U.S. 
inspected  vessels.  It  implements  the 
provisions  of  Chapter  IH  of  the  Safety  of 
Life  at  Sea  Convention  (SOLAS)  1974, 
as  amended,  and  revises  lifesaving 
regulations  for  Great  Lakes  vessels  and 
certain  vessels  in  domestic  trade  which 
are  not  covered  by  SOLAS.  The  rule  also 
replaces  many  prescriptive  regulations 
with  performance-based  alternatives. 
Because  it  had  been  more  than  5  years 
since  publication  of  the  NPRM,  the 
Coast  Guard  requested  public  comment 
on  the  interim  rule.  The  Coast  Guard  is 
holding  this  public  meeting  in  response 
to  comments  received  relating  to  the 
requirements  for  passenger  vessels  in 
domestic  service. 

Public  Meeting 

Attendance  is  open  to  the  public. 
Persons  who  are  hearing  impaired  may 
request  sign  translation  by  contacting 


the  person  under  FOR  FURTHER 
INFORMATION  CONTACT  at  least  1  week 
before  the  meeting.  With  advance 
notice,  and  as  time  permits,  members  of 
the  public  may  make  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
the  person  listed  under  FOR  FURTHER 
INFORM  A -'I  ON  CONTACT  no  later  than  the 
day  beiuie  ihe  meeting.  Written  material 
may  be  submitted  prior  to,  during,  or 
after  the  meeting.  Persons  unable  to 
attend  the  public  meetings  are 
encouraged  to  submit  written  comments 
as  outlined  in  the  interim  rule  prior  to 
October  31, 19%. 

Dated:  August  20, 1996. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  96-21736  Filed  8-23-%;  8:45  am] 

BILUNO  CODE  4S10-t«-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DccKet  h4o.  96-106:  RM-8797] 

Radio  Broadcasting  Services; 
Hopkinsville,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Rockin'  C  Broadcasting,  allots 
Channel  248A  at  Hopkinsville, 
Kentucky,  as  the  community's  third 
local  commercial  FM  transmission 
service.  See  61  FR  24263,  May  14.  1996. 
Channel  248A  can  be  allotted  to 
Hopkinsville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10  kilometers  (6.3  miles) 
south  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WHRZ(FM), 
Channel  249A,  Providence,  Kentucky. 
The  coordinates  for  Channel  248A  at 
Hopkinsville  are  North  Latitude  36-46- 
18  and  West  Longitude  87-28-28.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  27. 1996. 
The  window  period  for  filing 
applications  will  open  on  September  27, 
1996.  and  close  on  October  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-106, 
adopted  August  2, 1996.  and  released 
August  13, 1996.  The  full  text  of  this 
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Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington.  DC 
20037. 

l.ist  of  Subiects  in  4'  (IK  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended.  1082;  47  U.S.C.  154.  as  amended. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Channel  248A  at 
Hopkinsville. 

Federal  Communications  Commission. 
John  A.  KaroLLsos, 

Chief.  Aliocations  Branch,  Policy  and  Pules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  96-21585  Filed  8-23-96;  8:45  am) 

BILLMG  COOE  C712-01-f 


47CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 
action:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 


FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  August  26. 1996. 
FOR  FURTHER  INFORMATION  COffTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  June  27, 1996,  and 
released  July  5. 1996.  The  full  text  of 
this  Commission  decision  is  availablefor 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M* 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  2100  M 
Street.  NW..  Suite  140,  Washington,  DC 
20037.  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 


§  73.202    (Amended] 

2  Section  73.202fb),  the  Table  of  FM 
Allotments  under  .Maska.  is  amended 
by  removing  Channel  273C1  and  adding 
Channel  273C  at  Fairbanks. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  .\rizona.  is  amended 
by  removing  Channel  228C3  and  adding 
Channel  227C2  at  Page. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  233A  and  adding 
Channel  233C3  at  Helena. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  269C2  and  adding 
Channel  269C3  at  Trenton. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  300A  and  adding 
Channel  300C3  at  Stuart. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  232C3  and  adding 
Channel  232C2  at  Leland. 

8.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  removing  Channel  292A  and  adding 
Channel  292C2  at  Lincoln. 

9.  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  .New  Hampshire,  is 
amended  by  removing  Channel  263A 
and  adding  Channel  263C3  at  Lebanon. 

10.  Section  -3.202(bj,  the  Table  of  FM 
Allotments  under  .North  Carolina,  is 
amended  by  removing  Channel  286C2 
and  adding  Channel  286C3  at  Havelock. 

11.  Section  73.202(bj,  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  259A  and  adding 
Channel  259C3  at  Huntsville. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc  96-21585  Filed  8-23-96;  8:45  am) 

BILUNG  COOE  6712-01-^ 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-47-AD] 

RtN2i20-AA64 

Airworthiness  Directives;  Airbus  Moaei 
A320-111,  ^^211.  -212.  and  -231  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320-111,  -211, 
-212,  and  -231  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  cracks  of  the  rear 
bracket  attached  to  the  outboard  rib  of 
the  shroud  boxes  and  the  surfaces  of  the 
lugs  adjacent  to  the  bushes,  and 
replacement,  if  necessary.  This  proposal 
also  would  require  replacement  of  the 
outboard  aft  brackets  of  the  shroud 
boxes  with  modified  brackets  that  have 
floating  boxes,  which  would  terminate 
the  repetitive  inspections.  This  proposal 
is  prompted  by  a  report  that  the  lug  of 
the  rear  outboard  bracket  failed  due  to 
fatigue.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue-related  cracking  in  the  subject 
lug,  and  the  consequent  failure  of  this 
lug;  this  condition  could  result  in  the 
loss  of  the  shroud  box,  and, 
consequently,  lead  to  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  4, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
47-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

S.  PPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wnritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


96-NM-^7-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320-111,  -211,  -212,  and  -231 
series  airplanes.  The  DGAC  advises  that 
it  has  received  a  report  indicating  that, 
during  major  fatigue  testing  on  a  Model 
A320  fatigue  test  wing,  the  lug  of  the 
rear  outboard  bracket  failed  at  85,714 
simulated  flights.  This  failure  was 
caused  by  the  movement  between  the 
shroud  box,  overwing  panel,  and  the 
torque  box.  Such  movement  applied  a 
longitudinal  load  to  the  outboard  aft 
bracket,  which  resulted  in  the  failure  of 
the  lug.  Fatigue-related  cracking  in  the 
subject  lug  could  cause  its  failure.  If  the 
lug  fails,  the  resultant  loss  of  the  shroud 
box  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-57-1034,  Revision  2.  dated 
September  8,  1995.  The  service  bulletin 
describes  procedures  for  repetitive 
visual  inspections  to  detect  cracks  of  the 
rear  bracket  attached  to  the  outboard  rib 
of  the  shroud  boxes  and  the  surfaces  of 
the  lugs  adjacent  to  the  bushes,  and 
replacement  of  the  bracket  with  a 
modified  bracket,  if  any  crack  is 
detected. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  95-100- 
068(B),  dated  May  24. 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

In  addition.  Airbus  has  issued  Service 
Bulletin  A320-57-1035,  Revision  4, 
dated  February  22, 1994,  which 
describes  procedures  for  replacement  of 
the  outboard  aft  brackets  of  the  shroud 
boxes  with  modified  brackets  that  have 
floating  boxes.  The  modified  brackets 
will  eliminate  the  longitudinal  loads 
being  applied  to  the  outboard  aft 
brackets.  Accomplishment  of  this 
replacement  would  eliminate  the  need 
for  repetitive  inspections. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  t>'pe  certificated  for 
operation  in  the  United  States  under  the 
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provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21  29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  [X]AC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
F.\A  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Kxpianation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  inspections  to  detect 
cracks  of  the  rear  bracket  attached  to  the 
outboard  rib  of  the  shroud  boxes  and  the 
surfaces  of  the  lugs  adjacent  to  the 
bushes,  and  replacement,  if  necessary. 
The  proposed  AD  also  would  require 
replacement  of  the  outboard  aft  brackets 
of  the  shroud  bo.xes  with  modified 
brackets  with  floating  boxes,  which 
would  constitute  terminating  action  for 
the  repetitive  inspection  requirements. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Differences  Between  the  Proposal  and 
the  Related  French  AD 

Tiiis  proposed  rule  would  differ  from 
•ht'  parallel  French  airworthiness 
diret  tive  95-100-068(8),  in  that  it 
would  mandate  the  accomplishment  of 
the  terminating  action  for  the  repetitive 
inspections.  The  French  airworthiness 
directive  provides  that  action  as 
optional. 

Mandating  the  terminating  action  is 
based  on  the  FAA's  determination  that 
long  term  continued  operational  safety 
will  be  better  assured  by  design  changes 
to  remove  the  source  of  the  problem, 
rather  than  by  repetitive  inspections. 
Long  term  inspections  may  not  be 
providing  the  degree  of  safety  assurance 
necessary  for  the  transport  airplane 
fleet.  This,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  numerous  continiml 
inspections,  has  led  the  FAA  to  c^sider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  proposed 
requirement  to  accomplish  the 
terminating  action  is  in  consonance 
with  these  considerations. 

The  proposed  rule  also  would  differ 
from  the  parallel  French  airworthiness 
directive  in  that  its  applicability  would 
include,  iq  addition  to  other  airplanes, 


Model  A320-212  series  airplanes.  Since 
issuance  of  the  French  airworthiness 
directive.  Airbus  has  issued  Revision  2 
of  Service  Bulletin  A32Q-57-1034 
(described  above),  which  revises  the 
effectivity  listing  of  Revision  1  of  that 
service  bulletin  by  including  Model 
A320-212  series  airplanes.  (The  French 
AD  references  this  service  bulletin  as 
the  appropriate  source  of  service 
information;  however,  does  not 
reference  any  particular  revision  level.) 
The  FAA  has  determined  that  Model 
A320-212  series  airplanes  are  subject  to 
the  addressed  unsafe  condition. 

Cost  Impact 

The  FAA  estimates  that  70  Airbus 
Model  A320-111,  -211,  -212,  and  -231 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomphsh  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $4,200,  or 
$60  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  35  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2,170  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$298,900,  or  $4,270  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  96-NM-47-AD. 

Applicability:  Model  A320-111,  -211, 
-212,  and  -231  series  airplanes,  as  listed  in 
Airbus  Service  Bulletin  A32O-57-1034, 
Revision  2,  dated  September  8, 1995;  ' 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  otherwise 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  cracking  in  the 
shroud  box  attachment  lug,  which  could 
result  in  the  loss  of  the  shroud  box,  and, 
consequently,  lead  to  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  17,000  total 
landings,  or  within  12  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracks  of  the  rear  bracket  attached  to 
the  outboard  rib  of  the  shroud  boxes  and  the 
surfaces  of  the  lugs  adjacent  to  the  bushes, 
in  accordance  with  Airbus  Service  Bulletin 
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A320-57-1034,  Revision  2,  dated  September 
8. 1995. 

Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  amendment  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1034,  Revision  1,  dated  August  24. 
1992,  are  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  If  no  crack  is  detected,  repeat  the  visual 
inspection  thereafter  at  intervals  specified  in 
paragraph  (a)(lKi)  or  (a)(l)(ii),  as  applicable. 

(i)  For  Model  A320-100  series  airplanes: 
Repeat  at  intervals  not  to  exceed  6,000 
landings. 

(ii)  For  Model  A320-200  series  airplanes: 
Repeat  at  intervals  not  to  exceed  4,800 
landings. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  bracket  with  a  modifled 
bracket,  in  accordance  with  Airbus  Service 
Bulletin  A320-57-1035,  Revision  4,  dated 
February  22, 1994.  Accomplishment  of  this 
replacement  terminates  the  requirements  of 
this  AD  for  that  bracket. 

(b)  Within  4  years  following 
accomplishment  of  paragraph  (a)  of  this  AD, 
replace  the  outboard  aft  brackets  of  the 
shroud  boxes  with  modified  brackets  that 
have  floating  boxes,  in  accordance  with 
Airbus  Service  Bulletin  A320-57-1035. 
Revision  4,  dated  February  22, 1994. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insf>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
19, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-21597  Filed  8-23-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No,  95-NM-232-AD1 

RIN2120-AA64 

Airworthiness  Directives:  Do'-'^ier 
Model  328-100  Series  Airpianes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTtON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  ainvorthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
replacement  of  certain  hydraulic  fuses 
of  the  landing  gear  with  improved  fuses. 
This  proposal  is  prompted  by  results  of 
extended  testing,  which  revealed  that 
the  hydraulic  fuses  of  the  landing  gear 
failed  to  operate  due  to  movement  of  the 
end  of  the  spring  within  the  fuses  over 
the  end  of  the  flange  of  the  spool.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  failure, 
which  could  result  in  external  leakage 
in  the  brake  lines  downstream  of  the 
respective  fuse  and  consequent  loss  of 
hydraulic  fluid;  this  condition,  if  not 
corrected,  could  result  in  partial  loss  of 
the  main  hydraulic  power  supply. 

DATES:  Comments  must  be  received  by 
October  4,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
232-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH.  P.O.  Box  1103, 
D-82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796:  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-232-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-232-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  328-100  series  airplanes.  The 
LBA  advises  that,  during  extended 
testing  of  this  airplane  model,  the 
hydraulic  fuses  of  the  landing  gear 
failed  to  operate  due  to  movement  of  the 
end  of  the  spring  within  the  fuses  over 
the  end  of  the  flange  of  the  spool.  If  a 
hydraulic  fuse  fails  to  operate,  external 
leakage  could  occur  in  the  brake  lines 
downstream  of  the  respective  fuse  and 
loss  of  hydraulic  fluid  could  occur.  This 
condition,  if  not  corrected,  could  result 
in  partial  loss  of  the  main  hydraulic 
power  supply. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-32-048,  dated  August  11.  1994. 
which  describes  procedures  for 
replacement  of  certain  hydraulic  fuses 
of  the  landing  gear  with  fuses  having  an 
improved  design.  The  LBA  classified 
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thi.s  service  bulletin  as  mandatory  and 
issued  German  airworthiness  directive 
95-051.  dated  February  3.  1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 

PWA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  .\viation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  .\D  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  replacement  of  certain  hydraulic 
fuses  of  the  landing  gear  with  fuses 
having  an  improved  design.  The  actions 
would  be  required  to  be  accomplished 
in  a(  cordance  with  the  service  bulletin 
described  previously. 

Kxplanation  of  Proposed  Compliance 
Time 

Operators  should  note  that,  although 
the  Dornier  Service  Bulletin  SB-328- 
25-072  recommends  accomplishment  of 
the  described  procedures  within  45 
days,  this  .\D  would  require 
accomplishment  of  the  actions  within 
90  days.  Based  upon  an  analysis  of  the 
unsafe  condition,  the  FAA  finds  that  a 
compliance  time  of  90  days  will  address 
the  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  safety 
implications  and  the  degree  of  urgency 
associated  with  addressing  the  si^ject 
unsafe  condition,  but  the  maximum 
interval  of  time  allowable  for  all  affected 
airplanes  to  continue  to  operate  without 
compromising  safety.  The  FAA  finds  90 
days  to  be  an  appropriate  compliance 
time  for  accomplishing  these  actions. 

Cost  Impact 

The  F.AA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 


would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  op>erators  is  estimated  to  be 
$600,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negadve, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Dornier:  Docket  95-NM-232-AD 

Applicability:  Model  328-100  series 
airplanes;  serial  numbers  3005  through  3008 
inclusive,  3010,  3011,  and  3012:  certificated 
in  any  category 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
-  altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .AD  is  affected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  * 

To  prevent  partial  loss  of  the  main 
hydraulic  power  supply  due  to  loss  of 
hydraulic  fluid,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  landing  gear  hydraulic 
fuses  having  part  number  ACM30488,  MOD 
states  2  through  6,  with  MOD  7  fuses  in 
accordance  with  Dornier  Service  Bulletin 
SB-328-32-048,  dated  August  11,  1994, 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  landing  gear  hydraulic 
fuse  having  part  number  ACM30488,  MOD 
states  2  through  6,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-ns. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21M99)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  August  19, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-21596  Filed  8-23-96;  8:45  am] 
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14CFRPart39 

[Docket  No  95-NM-230-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Dormer 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
removal  of  the  acoustic  damping  foils  at 
the  skin  behind  the  overhead  svdtch 
panel.  This  proposal  is  prompted  by  a 
report  of  debonding  of  the  edges  of  the 
acoustic  damping  foils.  The  actions 
speciBed  by  the  proposed  AD  are 
intended  to  prevent  such  debonding, 
which  could  result  in  short  circuiting  of 
parts  of  the  overhead  switch  panel  due 
to  contact  with  loose  edges  of  the  foils, 
and  consequent  smoke  and/ or  fire  in  the 
cockpit. 

DATES:  Comments  must  be  received  by 
October  4, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
230-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103, 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

f  OR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  ciianged  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-230-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-230-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  received  a 
report  indicating  that  debonding  of  the 
edges  of  the  acoustic  damping  foils  at 
the  skin  behind  the  overhead  switch 
panel  was  found  during  production  of 
these  airplanes;  consequently,  parts  of 
the  overhead  switch  panel  could  come 
in  contact  with  loose  edges  of  the  foils. 
Such  debonding,  if  not  corrected,  could 
result  in  short  circuiting  of  parts  of  the 
overhead  switch  panel  and  consequent 
smoke  and/or  fire  in  the  cockpit. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-25-072,  dated  December  16, 
1994,  which  describes  procedures  for 
removal  of  the  acoustic  damping  foils  at 
the  skin  behind  the  overhead  switch 
panel.  The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  airworthiness  directive  95-049, 
dated  February  2, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  removal  of  the  acoustic  damping 
foils  at  the  skin  behind  the  overhead 
switch  panel.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Explanation  of  Proposed  Compliance 
Time 

Operators  should  note  that,  although 
the  Domier  Service  Bulletin  SB-328- 
25-072  recommends  accomplishment  of 
the  described  procedures  within  100 
hours  time-in-service,  this  AD  requires 
accomplishment  of  the  actions  within 
90  days.  Based  upon  an  analysis  of  the 
unsafe  condition,  the  FAA  finds  that  a 
compliance  time  of  90  days  will  address 
the  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  safety 
implications  and  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  maximum   • 
interval  of  time  allowable  for  all  affected 
airplanes  to  continue  to  operate  without 
compromising  safety.  The  FAA  finds  90 
days  to  be  an  appropriate  compliance 
time  for  accomplishing  these  actions. 

Cost  Impact 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $720,  or  $60 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished^^  any  of 
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the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 

this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draf^ 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 

safety.  Safety 

The  Proposed  .\inendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

# 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4q  1 1  S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t)omier:  Docket  95-NM-230-AD. 

Applicability:  Model  328-100  series 
airplanes,  serial  numbers  3005  through  3024 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 


altered,  or  repwired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  detxinding  of  the  edges  of  the 
acoustic  damping  foils,  which  could  result  in 
short  circuiting  of  parts  of  the  overhead 
switch  panel  due  to  contact  with  loose  edges 
of  the  foils,  and  consequent  smoke  and/or 
fire  in  the  cockpit:  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  remove  the  acoustic  damping  foils 
having  part  number  001A258A1101204  at  the 
skin  behind  the  overhead  switch  panel  in 
accordance  with  Domier  Service  Bulletin 
SB-328-25-072,  dated  December  16, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  August  19, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-21595  Filed  8-23-96;  8:45  am) 
Ba.UNO  CODE  4na-i3-u 


14  CFR  Part  39 

[Docket  No.  96-NM-40-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes  and  Model  Avro  146-RJ 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 


certain  British  Aerospace  Model  BAe 
146  and  Model  Avro  146-RI  series 
airplanes.  This  proposal  would  require 
repetitive  tests  of  the  integrity  of  the 
electrical  circuit  between  the  windshear 
computer  and  the  flap  position  sensor, 
and  repair  of  the  electrical  wiring,  if 
necessary  This  proposal  also  would 
require  replacement  of  certain 
windshear  computers  with  new 
computers,  which,  when  accomplished, 
terminates  the  repetitive  tests.  This 
proposal  is  prompted  by  a  report 
indicating  that  the  existing  windshear 
computer  is  not  capable  of  detecting  a 
signal  indicating  loss  of  flap  position; 
this  could  result  in  the  flightcrevv 
following  erroneous  computer-generated 
guidance.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  incapability  of  the  windshear 
computer  to  detect  the  true  flap 
position,  which,  if  not  corrected,  could 
result  in  the  inability  of  the  flightcrew 
to  avoid  a  windshear  encounter,  £uid 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
October  4,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
40-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Limited.  Avro  International  Aerospace 
Division,  Customer  Support,  Woodford 
Aerodrome,  Woodford,  Cheshire  SK7 
IQR,  England.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington.    • 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vkTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
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received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wnll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-40-AD,  liBOl  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAe  146  and  Model  Avro  146- 
RJ  series  airplanes.  The  CAA  advises 
that  it  received  a  report  indicating  that 
the  windshear  computer  installed  on 
these  airplanes  is  not  capable  of 
detecting  a  signal  indicating  loss  of  flap 
position.  During  a  windshear  encounter, 
the  windshear  computer  displays 
guidance  on  the  flight  directors.  This 
guidance  indicates  to  the  flightcrew  to 
avoid  windshear.  The  recommended 
flight  maneuver  in  such  cases  depends 
upon  many  factors,  including  flap 
position.  However,  if  the  windshear 
computer  is  unable  to  detect  the  true 
flap  position  because  the  signal  that 
indicates  loss  of  flap  position  is  not 
detected,  the  flightcrew  could  follow 
erroneous  computer-generated 
guidance.  This  condition,  if  not 
corrected,  could  result  in  inability  to 
avoid  a  windshear  encounter  and 
consequent  reduced  controllability  of 
the  airplane. 


Explanation  of  Relevant  Service 
Information 

Avro  International  Aerospace  has 
issued  Alert  Inspection  Service  Bulletin 
S.B.  34-A155,  Revision  2.  dated  August 
9, 1995,  which  describes  procedures  for 
repetitive  tests  of  the  integrity  of  the 
electrical  circuit  between  the  windshear 
computer  and  the  flap  position  sensor, 
and  repair  of  the  electrical  wiring,  if 
necessary.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

Additionally,  British  Aerospace  has 
issued  Modification  Service  Bulletin 
SB.34-160-70548A,  dated  November 
21, 1994,  which  describes  procedures 
for  replacement  of  existing  windshear 
computers  with  new  Safe  Flight 
windshear  computers.  The  new 
computer  is  capable  of  detecting  an 
open  circuit  failure  in  the  flap  position 
input  circuit.  Accomplishment  of  the 
replacement  also  involves  changing  the 
polarity  of  the  polarizing  keys  to 
preclude  installation  of  lesser  standard 
computers.  Accomplishment  of  the 
replacement  eliminates  the  need  for  the 
repetitive  tests  described  previously. 
The  CAA  has  approved  the  technical 
content  of  this  service  bulletin. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requiremrnts  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  tests  of  the  integrity  of 
the  electrical  circuit  between  the 
windshear  computer  and  the  flap 
position  sensor,  and  repair  of  the 
electrical  wiring,  if  necessary.  The 
proposed  AD  also  would  require 
replacement  of  existing  windshear 
computers  with  new  Safe  Flight 
windshear  computers.  Accomplishment 
of  the  replacement  would  constitute 


terminating  action  for  the  repetitive 
tests.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Differences  Between  FAA's  Proposed 
Action  and  the  CAA's  Action 

Operators  should  note  that,  although 
the  CAA  did  not  classify  the 
modification  service  bulletin  as 
mandatory,  this  proposed  AD  would 
require  accomplishment  of  the 
replacement  described  in  that  service 
bulletin  within  6  months  after  the 
effective  date  of  the  AD.  The  FAA  finds 
that  accomplishment  of  continued 
repetitive  tests  could  increase  the 
likelihood  of  other  failures.  In  addition, 
tests  in  accordance  with  the  inspection 
service  bulletin  only  verify  the 
condition  of  the  system  at  the  time  the 
tests  are  performed,  and  may  not 
reliably  predict  future  system 
performance.  The  FAA  has  determined 
that  long  term  continued  operational 
safety  will  be  better  assured  by 
replacement  of  the  windshear 
computers  to  remove  the  source  of  the 
problem,  rather  than  by  repetitive  tests. 
Long  term  testing  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  repetitive  tests,  has  led  the 
FAA  to  consider  placing  less  emphasis 
on  special  procedures  and  more 
emphasis  on  design  improvements.  The 
proposed  replacement  requirement  is  in 
consonance  with  these  considerations. 

Explanation  of  Proposed  Compliance 
Time  for  Replacement 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
replacement,  the  FAA's  intent  is  that  it 
be  performed  during  a  regularly 
scheduhsd  maintenance  visit  for  the 
majority  of  the  affected  fleet,  when  the 
airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary.  The  FAA  finds  that  6  months 
corresponds  closely  to  the  interval 
representative  of  most  of  the  affected 
operators'  normal  maintenance 
schedules.  The  FAA  considers  that  this 
interval  will  provide  an  acceptable  level 
of  safety. 

Cost  Impact 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  test,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  test  on  U.S. 
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operators  is  estimated  to  be  $2,460,  or 
$60  per  airplane,  per  test  cycle. 

The  FAA  estimates  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
S60  per  work  hour  Required  parts 
would  be  supplied  bv  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
replacement  on  U.S.  operators  is 
estimated  to  be  $9,840,  or  $240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Reguiatorv  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

.■\ir  transportation,  Ajrcraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.-Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
•Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  t06(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  96-NM-40-AD. 

Applicability:  Model  BAe  146  and  Model 
Avro  146-RJ  series  airplanes  on  which  BAe 
Modification  HCM40270A  or  HCM40270B 
(Safe  Flight  Windshear  Computer)  has  been 
installed:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  mcxiified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  flightciew 
to  avoid  a  windshear>encounter  and 
consequent  reduced  controllability  of  the 
airplane  due  to  the  inability  of  the  windshear 
computer  to  detect  the  true  flap  position, 
accomplish  the  following: 

(a)  Within  300  landings  or  60  days  after  the 
effiective  date  of  this  AD,  whichever  occuj^ 
first:  Perform  a  test  of  the  integrity  of  the 
electrical  circuit  between  the  windshear 
computer  and  the  flap  position  sensor,  in 
accordance  with  Avro  International 
Aerospace  Alert  Inspection  Service  Bulletin 
S.B.  34-A155,  Revision  2,  dated  August  9, 
1995.  Repeat  the  test  dbereaiter  at  intervals 
not  to  exceed  300  landings  unUl  the  actions 
required  by  paragraph  (c)  of  this  AD  are 
accomplished. 

(b)  If  any  test  required  by  paragraph  (a)  of 
this  AD  fails,  prior  to  further  fli^t,  repair  the 
electrical  wiring  in  accordance  with  Avro 
International  Aerospace  Alert  Inspection 
Service  Bulletin  S.B.  34-A155,  Revision  2. 
dated  August  9. 1995.  Thereafter,  repeat  the 
test  required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  300  landings  until  the 
actions  required  by  paragraph  (c)  of  this  AD 
are  accomplished. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD:  Replace  any  Safe  Flight 
windshear  computer  having  part  number 
6508-2  or  6508-4  with  a  new  Safe  Flight 
windshear  computer  having  part  number 
6508-5;  and  change  the  polarity  of  the 
polarizing  keys;  in  accoidance  with  British 
Aerospace  Modification  Service  Bulletin 
SB.  34-160-70548 A,  dated  November  21, 
1994.  Accomplishment  of  these  actions 
constitutes  terminating  action  for  the 
repetitive  tests  required  by  paragraph  (a)  of 
this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  Safe  Flight  windshear 
computer  having  part  number  6508-2  or 
6508-^  on  any  airplane. 


(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  :t  to  the  Manager,  Standardization 
Branch.  ANM-llS 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  bom  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished  Issued  in  Renton, 
Washington,  on  .August  19,  1996. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  96-21.594  Filed  8-23-96:  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-21] 

Proposed  Modification  of  Jet  Route  J- 
46 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 

modify  fet  Route  46  (J-46)  by  extending 
the  route  from  Volunteer,  TN,  to  Alma, 
GA.  The  FA.A  is  taking  this  action  to 
assist  aircraft  navigating  between 
Tennessee  and  Georgia,  reduce 
controller  workload,  and  to  improve  air 
traffic  (ATC)  procedures. 
DATES:  Comments  must  be  received  on 
or  before  October  7,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500  Docket  No. 
95-ASO-21,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  GA  30320 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW..  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Crawford.  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
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Administration,  800  Independence 
Avenue,  SW  ,  VVa.shington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  fNFORMATION: 

Comments  Invited 

interested  parties  are  invited  t» 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal, 
(j^ommunications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ASO-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  of  the  Code  of  Federal 
Aviation  Regulations  part  71  (14  CFR 
part  71)  to  modify  J-46  by  extending  the 


route  from  Volunteer.  TN,  to  Alma,  GA. 
The  volume  of  aircraft  requesting  radar 
vectoring  from  Volunteer,  TN,  to  Alma, 
GA,  via  Athens,  GA,  has  increased.  This 
increase  in  traffic  has  made  it  necessary 
for  a  published  route  to  simplify  aircraft 
navigation,  reduce  controller  workload, 
and  to  enhance  ATC  procedures  in  that 
area. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9C  dated 
August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
document  would  be  published 
subsequently  in  the  Order, 

The  FAA  has  determined  that  this 
proposed  regiilation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 

PART  71— {AMENDED] 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S,C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  2004— Fet  Routp<; 


)-46  [Reviaedj 

From  Tulsa,  OK.  via  Walnut  Ridge,  AR; 
Nashville,  TN;  to  Volunteer.  TN;  Athens,  GA; 
to  Alma,  GA. 
•         •         •         »         * 

Issued  in  Washington,  DC,  on  August  13. 
1996. 

Jeff  Griffith, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

[FR  Doc.  96-21592  Filed  8-23-96;  8:45  am] 
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DEPARTMENT  OF  THE  ""??EASURY 

Interna   ^eve^.^.e  Se'vice 

26  CFR  Part  1 

[PS-39-03] 

RIN  1545-AR63 

Definition  of  St^actu'-e,  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Change  of  location  of  pubUc 

hearing. 

SUMMARY:  This  document  changes  the 
location  of  the  public  hearing  on 
proposed  regulations  relating  to 
deductions  available  upon  demolition  of 
a  building. 

DATES:  The  public  hearing  is  being  held 
on  Wednesday,  October  9,  1996, 
beginning  at  10:00  a.m. 
ADDRESSES:  The  pubUc  hearing 
originally  scheduled  in  the 
Commissioner's  Conference  Room, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Washington, 
DC  is  changed  to  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistemt  Chief  Counsel 
(Corporate)  (202)  622-7180  (not  a  toU- 
ftee  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday,  June  20,  1996  (61 
FR  31473),  announced  that  a  public 
hearing  on  proposed  regulations  relating 
to  deductions  available  upon  demolition 
of  a  building  will  be  held  on 
Wednesday,  October  9, 1996,  beginning 
at  10:00  a.m.  in  the  Commissioner's 
Conference  Room,  1111  Constitution 
Avenue  NW,  Washington,  DC  and  that 
request  to  speak  and  outlines  of  oral 
comments  should  be  received  by 
Wednesday,  September  18, 1996. 

The  location  of  the  pubic  hearing  has 
changed.  The  hearing  is  scheduled  for 
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Wednesday,  October  9,  1996,  beginning 
at  10:00  a.m.  in  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NVV,  Washington,  DC.  The 
requests  to  speak  and  outlines  of  oral 
comments  must  have  been  received  by 
Wednesday.  September  18,  1996. 
Because  of  controlled  access 
restrictions,  attenders  are  not  admitted 
beyond  the  lobby  of  the  Internal 
Revenue  Building  until  9:45  a.m. 

The  Service  will  prepare  an  agenda 
showing  the  scheduHng  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 
^4ichaeI  L.  Slaughter, 
Acting  Chief,  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  9&-21600  Filed  8-23-96;  8:45  am] 

BILLING  CODE  483(M>1-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

tOH-239-FOR,  373] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Ohio 
regulatory  program  (hereinafter  referred 
to  as  the  'Ohio  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  sections  of  the  Ohio 
Administrative  Code  (OAC)  dealing 
with  surface  mining  operations  on 
remining  areas.  The  amendment  is 
intended  to  revise  the  Ohio  program  to 
be  consistent  with  the  Federal 
regulations  as  amended  on  November 
27.  iqgs  (60  FR  58480). 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  [E.D.T.] 
September  25.  1996.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  on  September 
20,  1996.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m., 
[E.D.T.I,  on  September  10,  1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger.  Field  Branch  Chief,  at  the 
address  listed  below. 


Copies  of  the  Ohio  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh,  PA 
15220,  Telephone:  (412)  937-2153 
Ohio  Division  of  Mines  and 
Reclamation.  1855  Fountain  Square 
Court,  Columbus,  Ohio  43244,  v 
Telephone:  (614)  265-1076. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center.  Telephone:  (412)  937-2153. 

SUPPLEMENTARY  INFORMATK)N: 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.15,  and  935.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  July  23, 1996, 
(Administrative  Record  No.  OH-2168- 
00)  Ohio  submitted  proposed 
amendments  to  the  Ohio  program 
concerning  remining.  Ohio  submitted 
the  proposed  amendment  at  its  own 
initiative.  The  provisions  of  the  Ohio 
Administrative  Code  that  Ohio  proposes 
to  amend  are: 

1.  OAC  1501:13-1-02  Definitions. 

(a)  New  paragraph  (OOO)  "Lands 
eligible  for  remining"  has  been  added  to 
mean  those  lands  that  would  otherwise 
be  eligible  for  expenditures  under 
section  1513.37  of  the  Revised  Code. 

(b)  New  paragraph  (JJJJJJ) 
"Unanticipated  event  or  conditions"  has 
been  added  to  mean  (as  used  in  Rule 
13-5-01  of  the  Administrative  Code)  an 
event  or  condition  related  to  prior 
mining  activity  which  arises  from  a 
surface  coal  mining  and  reclamation 
operation  on  lands  eligible  for  remining 


and  was  not  contemplated  in  the 
applicable  permit. 

fc)  Definitions  of  'abatement  plan", 
"base  line  pollution  load  ",  "best 
available  technology  economically 
achievable",  "pollution  abatement 
area  '  "pre-existing  discharge",  and 
"remining  NPDES  permit"  are  relocated 
here  from  OAC  1501:13-4-15,  and  all 
paragraphs  are  relettered  accordingly. 

2.  OAC  1501:13-4-08  Hydrologic  map 
and  cross-sections. 

New  paragraph  (A)(15)  has  been 
added  to  include  any  land  determined 
to  be  eligible  for  remining. 

3.  OAC  1501:13-4-10  Uniform  color 
code  and  map  symbols.  New  paragraph 
{A)(6)  has  been  added  to  include  any 
area  determined  to  be  eligible  for 
remining  shall  have  its  perimeter 
designated  with  a  dashed  black  line  and 
the  areas  therein  clearly  labeled 

"Remine". 

4.  OAC  1501:13-4-12  Requirements 
for  permits  for  special  categories  of 
mining. 

(a)  New  paragraph  (L)  has  been  added 
to  include  the  requirement  that  any 
person  who  submits  a  permit 
application  to  conduct  a  surface  coal 
mining  operation  on  lands  eligible  for 
remining  must  comply  with  Revised 
Code  Section  1513.37.  The  requirements 
of  paragraph  (L)  shall  apply  until 
September  30.  1994,  or  any  later  date 
authorized  by  federal  law.  The  permit 
application  must  include:  (1)  A 
description  of  the  proposed  lands 
eligible  for  remining  and  a 
demonstration,  to  the  satisfaction  of  the 
Chief,  how  such  lands  meet  the 
eligibility  requirements  specified  by 
Revised  Code  Section  1513.37;  (2) 
Identification,  to  the  extent  not 
otherwise  addressed  in  the  permit 
application,  of  any  potential 
environmental  and  safety  problems 
related  to  the  prior  mining  activity  at 
the  site  which  could  be  reasonably 
expected  to  occur.  This  identification 
shall  be  based  on  a  due  diligence 
investigation  which  shall  include  visual 
observations  at  the  site,  a  record  of  past 
mining  at  the  site,  and  environmental 
sampling  tailored  to  current  site 
conditions:  and  (3)  A  description,  with 
regard  to  potential  environmental  and 
safety  problems  identified  in  paragraph 
(2),  of  the  mitigative  measures  that  will 
be  taken  to  ensure  that  the  applicable 
reclamation  requirements  of  Revised 
Code  Chapter  1513  and  these  rules  can 
be  met. 

5.  OAC  1501:13-4-15. 

(a)  The  title  of  this  section  is  changed 
from  "Authorization  to  conduct  coal 
mining  on  previously  mined  areas"  to 
"Authorization  to  conduct  coal  mining 
on  pollution  abatement  areas". 
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(b)  Definitions  of  "abatement  plan'  , 
"base  line  poilution  load  '.  "best 
availabie  technology  economically 
achievable",  "pollution  abatement 
area",  "pre-existing  discharge",  and 
"remining  NPDES  permit"  are  relocated 
to  OAC  15011. 3:-l-02.  and  remaining 
paragraphs  are  relettered  accordingly. 

6.  OAC  1501:13-5-01  Review,  public 
participation,  and  approval  or 
disapproval  of  permit  applications  and 
permit  terms  and  conditions. 

(a)  New  paragraph  (D)(7)  has  been 
added  to  provide  that  subsequent  to  the 
effective  date  of  this  rule,  the 
prohibitions  of  paragraph  (D)(3)  of  this 
section  regarding  the  issuance  of  a  new 
permit,  shall  not  apply  to  any  violation 
that  occurs  after  that  date;  is  unabated; 
and  results  from  an  unanticipated  event 
or  condition  that  arises  from  a  surface 
coal  raining  and  reclamation  operation 
on  lands  that  are  eligible  for  remining 
under  a  permit  issued  pursuant  to  OAC 
1501:13-4-12(L)  and  held  by  the  person 
making  application  for  the  new  permit. 

(b)  New  paragraph  (D)(7)(D)  provides 
that  for  permits  issued  under  OAC 
1501:13-4-12(L),  an  event  or  condition 
shall  be  presumed  to  be  unanticipated 
for  the  purposes  of  this  paragraph  if  it: 
arose  after  permit  issuance;  was  related 
to  prior  mining;  and  was  not  identified 
in  the  permit. 

7.  GAG  1501:13-9-15  Revegetation. 

(a)  Paragraph  (F)(2)  is  revised,  and 
sul3paragraph(F)(2)(A)  is  added,  to 
provide  that  the  required  period  of 
extended  responsibility  on  lands 
eUgible  for  remining  shall  be  not  less 
than  two  full  years  for  permits  issued 
pursuant  to  the  requirements  of  OAC 
1501:13-4-12  and  renewals  thereof. 

(b)  New  paragraph  (O)  with 
subparagraphs  (1)  through  (6)  are  added 
to  include  revegetation  standards  for 
areas  eligible  for  remining  in  each  land 
use  category  and  to  establish  cover 
standards  for  hay  crops  on  cropland 
areas. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 


locations  other  than  the  Appalachian 
Regional  Coordinating  Center  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  1E.D.T.)  on 
September  10, 1996.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have.been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

•i 

Executive  Order  12866 

This  rule  is  exempted  fi-om  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 


(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  tins  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regiilations 
and  vdiether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
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on  any  governmental  entity  or  the 
private  sector 

List  of  Subjects  in  30  CFR  Part  935 

latergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  August  14,  1996. 
Tim  L.  Dieringer. 

Acting  Regional  Director.  Appalachian 

Regional  Coordinating  Center. 

(FR  Doc.  96-21677  Filed  8-23-96;  8:45  ami 

SILUNG  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-fRL-5558-3] 

RIN206O-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Proposed  Rule  Clarifications 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Proposed  rule:  Amendments. 

SUMMARY:  On  April  22. 1994  and  June  6, 
1994,  the  EPA  issued  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Organic  Hazardous  Air  Pollutants  from 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks.  This 
rule  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  or  the 
HON.  In  June  1994,  petitions  for  review 
of  the  April  1994  rule  were  filed  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  [jetitioners  raised 
over  75  technical  issues  and  concerns 
with  drafting  clarity  of  the  rule.  Today's 
action  proposes  correcting  amendments 
to  the  rule  to  address  the  petitioners' 
issues. 


Today's  action  proposes  new 
deBnitions  that  apply  to  wastewater  and 
wastewater  treatment  and  revised 
control  and  compUance  provisions  for 
wastewater.  A  new  compliance  date  of 
April  22,  1999.  is  being  proposed  for 
process  wastewater,  heat  exchange 
systems,  in-process  equipment  subject 
to  the  provisions  of  §  63.149,  and 
maintenance  wastewater.  The  proposed 
changes  to  these  provisions  are 
sufficiently  far  reaching  and  complex  to 
render  those  provisions  effectively  a 
new  rule.  The  EPA  is  also  proposing  a 
separate  compliance  date  for  wastewater 
streams  affected  by  the  omission  of 
nitrobenzene  from  the  list  of 
compounds  subject  to  the  wastewater 
provisions.  The  proposed  revisions  to 
the  other  provisions  to  the  rule  are 
corrections  and  clarifications  to  ensure 
the  rule  is  implemented  as  intended. 
Today's  amendments  would  also 
provide  some  additional  compliance 
options  that  would  reduce  the  burden 
associated  with  the  recordkeeping  and 
reporting  requirements  of  the  rule. 

The  proposed  amendments  to  the  rule 
will  not  change  the  basic  control 
requirements  of  the  rule  or  the  level  of 
health  protection  it  provides.  The  rule 
requires  new  and  existing  major  sources 
to  control  emissions  of  hazardous  air 
pollutants  to  the  level  reflecting 
application  of  the  metximum  achievable 
control  technology. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  September  25, 
1996  unless  a  hearing  is  requested  by 
September  5, 1996.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  October  10, 1996. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  September  5, 1996.  If  a 
hearing  is  held,  it  will  take  place  on 
September  10, 1996.  beginning  at  10:00 
a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Nimiber  A-90-19  (see 
docket  section  below).  Room  M-1500, 
U.S.  Envirormiental  Protection  Agency, 


401  M  Street,  SVV,  Washington,  DC. 
20460.  The  EP.A  requests  that  a  separate 
copv  also  be  sent  to  the  contact  person 
listed  below 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  .Administration  Auditorium,  Research 
Triangle  Park.  .North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  JoLynn  Collins,  Waste 
and  Chemical  Processes  Group.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  N.C.  27711, 
telephone  (919)  541-5671, 

Docket.  Dockets  No.  A-90-19  through 
.A-9C)-23,  containing  the  supporting 
information  for  the  original  NESHAP 
and  this  action,  are  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  EPAs  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall.  Room  M-1500.  first 
floor.  401  M  Street  SW  Washington,  DC 
20460,  or  by  calling  (202)  260-7548  or 
260-7549,  A  reasonable  fee  may  be 
charged  for  copying.  Comments  on  the 
proposed  changes  to  the  NESHAP  may 
also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  a- 
and-r-docket@epamail, epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions,  contact  Dr.  Janet  S. 
Meyer,  Coatings  and  Consumer  Products 
Group,  at  (919)  541-5254  or  Mary  Tom 
Kissell,  Waste  and  Chemical  Processes 
Group,  at  (919)  541-4516.  For  technical 
questions  on  wastewater  provisions, 
contact  Elaine  Manning.  Waste  and 
Chemical  Processes  Group,  telephone 
number  (919)  541-5499.  The  mailing 
address  for  the  contacts  is  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Entities  and  Background 
Information 

A.  Regulated  Entities 

The  regulated  category  and  entities 
affected  by  this  action  include: 


Category 


Industry 


Examples  of  regulated  entities 


Synthetic  organic  chemical  manufacturing  Industry  (SOCMI)  units,  e  g  ,  oroducers  of  tjenzene, 
toluene,  or  any  other  chemical  listed  in  Tat)le  l  of  40  CFR  part  63,  subpart  F. 

Styrene-butadiene  rutiber  producers. 

PolytHrtadiene  rubber  producers. 

Producers  of  Captafol*:  Captan®;  Chlorothalond;  Dacthal,  and  TordonTM  acid. 

Producers  of  Hypalon»;  Oxybisphenoxarsine/i.3-diisocyanatg  (OBPA-);  Polycartwnates; 
Polysulfide  ait)ber;  Chlorinated  paraftins,  and  Symmetncai  tetrachloropyridine. 

Pharmaceutical  producers. 


d-iTfin 
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Category 

Examples  of  regulated  entibes 

Producers  of  Methylmethacrylate-butadtene-styrene  restns  (MBS);  ButacSene-furtural  cotrimer 
Metnytmetnacrylate-acrylonitrile-butadiene-styrene      (MASS)      resins;      and      Ethyhdene 

nortxjmene. 

This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action. 
Entities  potentially  regulated  by  the 
HON  are  those  which  produce  as 
primary  intended  products  any  of  the 
chemicals  listed  in  table  1  of  40  CFR 
part  63,  subpail  F  and  are  located  at 
facilities  that  are  major  sources  as 
defined  in  section  112  of  the  Clean  Air 
Act  (CA).  Processes  subject  to  the 
negotiated  regulation  for  equipment 
leaks  (i.e.,  40  CFR  part  63,  subpart  I)  are 
also  potentially  affected  by  this  action. 
Processes  subject  to  40  CFR  part  63, 
subpart  I  are  producers  of  any  of  the 
products  listed  in  40  CFR  part  63, 
subpart  I  that  are  located  at  facilities 
that  are  major  sources  as  defined  by 
section  112  of  the  CA.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  40  CFR 
63.100  and  40  CFR  63.190.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  aparticular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B.  Copies  of  Regulatory  Text 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  action 
because  of  the  length  and  complexity  of 
the  amendments  to  the  rule.  The. 
proposed  changes  to  the  rule  are 
discussed  fully  in  this  preamble.  The 
proposed  amendments  to  the  rule  are 
available  in  Docket  A-90-19  or  by 
request  from  the  Air  and  Radiation 
Docket  and  Information  Center  (see 
ADDRESSES)  or  the  EPA  contact  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section.  The 
proposed  rule  amendments  may  also  be 
obtained  over  the  Internet  at  http:// 
ttnwww.rtpnc.epa.gov  or  from  the  EPA's 
Technology  Transfer  Network  (I'lN). 
The  TTN  is  a  network  of  electronic 
bulletin  boards  developed  and  operated 
by  the  Office  of  Air  Quality  Planning 
and  Standards.  The  service  is  fi-ee, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14,400  bits 
per  second  modem.  Select  TTN  Bulletin 
Board:  Clean  Air  Act  Amendments  and 
select  menu  item  Recently  Signed  Rules. 
If  more  information  on  TTN  is  needed, 
contact  the  systems  operator  at  C919) 
541-5384. 


C.  Electronic  Submission  of  Comments 

Comments  on  the  proposed  changes 
to  the  NESHAP  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Hectronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  will  also  be  accepted  on 
diskette  in  WordPerfect  5.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  number 
A-90-19.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  Background  on  Rule 

On  April  22, 1994  (59  FR  19402),  and 
June  6.  1994  (59  FR  29196),  the  EPA 
published  in  the  Federal  Register  the 
NESHAP  for  the  SOCMI,  and  for  several 
other  processes  subject  to  the  equipment 
leaks  portion  of  the  rule.  These 
regulations  were  promulgated  as 
subparts  F,  G,  H,  and  I  in  40  CFR  part 
63,  and  are  commonly  referred  to  as  the 
hazardous  organic  NESHAP,  or  the 
HON.  Since  the  April  22,  1994  notice, 
there  have  been  several  amendments  to 
clarify  various  aspects  of  the  rule. 
Readers  should  see  the  following 
Federal  Register  notices  for  more 
information:  September  20,  1994  (59  FR 
48175);  October  24,  1994  (59  FR  53359); 
October  28. 1994  (59  FR  54131);  January 
27,  1995  (60  FR  5321);  April  10.  1995 
(60  FR  18020);  April  10.  1995  (60  FR 
18026);  December  12.  1995  (60  FR 
63624);  February  29.  1996  (61  FR  7716); 
and  June  20. 1996  (61  FR  31435). 

In  June  1994.  the  Chemical 
Manufacturers  Association  and  Dow 
Chemical  Company  filed  petitions  for 
review  of  the  promulgated  rule  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  Chemical 
Manufacturers  Association  v.  EPA,  94- 
1463  and  94-1464  (D.C.  Cir.)  and  Dow 
Chemical  Company  v.  EPA,  94-1465 
(D.C.  Cir).  The  petitioners  raised  over  75 
technical  issues  on  the  rule's  structure 
and  applicability.  Issues  were  raised 
regarding  details  of  the  technical 
requirements,  drafting  clarity,  and 
structural  errors  in  the  drafting  of 
certain  sections  of  the  rule.  Today's 
proposed  revisions  address  all  of  the 


issues  raised  by  CMA  and  Dow  on  the 
April  1994  rule. 

With  today's  action,  EPA  is  proposing 
clarifying  and  correcting  amendments  to 
subparts  F.  G.  H,  and  I  of  part  63. 
Following  review  and  consideration  of 
comments  received  on  today's  proposed 
revisions  in  accordance  with  a  » 

settlement  agreement  reached  with 
CMA  and  Dow,  EPA  will  take  final 
action  on  the  proposed  amendments  by 
December  31. 1996,  As  of  the  date  of 
signature  of  this  proposal,  the  section 
113(g)  notice  process  was  not  yet 
complete,  and,  therefore,  the  settlement 
was  not  final.  However,  EPA  believes  it 
is  important  to  publish  the  proposed 
rule  in  accordance  with  the  schedule 
provided  in  the  draft  settlement 
agreement  because  of  the  pendency  of 
the  compliance  date.  When  a  settlement 
becomes  final,  it  will  govern  the  date  of 
signature  of  the  final  rule.  As  .discussed 
in  section  III.B,  sources  subject  to  the 
rule  would  be  expected  to  be  in 
compliance  with  the  amended 
provisions  for  heat  exchange  systems, 
maintenance  wastewater,  in-process 
equipment  subject  to  §  63.149.  and 
process  wastewater  by  April  22,  1999. 
Equipment  subject  to  the  other 
provisions  of  the  rule  would  be 
expected  to  be  in  compliance  by  April 
22,  1997,  unless  a  compliance  extension 
is  granted.  The  EPA  anticipates 
finalizing  some  portions  of  the  proposed 
rule  earlier  than  December  31, 1996.  For 
example,  the  proposal  would  eliminate 
the  need  for  filing  some  implementation 
plans  that  would  otherwise  be  due 
December  31. 1996,  and  would  allow 
the  filing  of  requests  for  compliance 
extensions  up  to  4  months  before  the 
April  1997  compliance  date.  The  EPA 
will  attempt  to  take  final  action  on  these 
provisions  as  soon  as  possible  after  the 
close  of  the  comment  period  in  order  to 
give  sources  as  much  lead  time  as 
possible. 

n.  Overview  of  Changes  to  Rule 

With  today's  proposed  action,  EPA  is 
proposing  clarifying  and  correcting 
amendments  to  subparts  F,  G,  H,  and  I 
of  40  CFR  part  63.  These  proposed 
amendments  include  an  extension  of  the 
compliance  date  to  April  22,  1999  for 
process  wastewater,  heat  exchange 
systems,  maintenance  wastewater,  and 
in-process  equipment  subject  to  the 
provisions  of  §  63.149.  These  sections  of 
the  rule  would  be  extensively  revised  by 
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today's  proposal  The  proposed 
revisions  are  intended  to  rennove  any 
ambiguity  and  clearly  convey  EPA's 
intent,  to  make  the  rule  easier  to  read 
and  implement,  and  to  increase 
flexibility  for  the  source. 

The  proposed  amendments  would 
also  set  a  separate  compliance  date  for 
wastewater  streams  affected  by  the 
omission  of  nitrobenzene  from  table  9  of 
subpart  G.  A  three  year  compliance  date 
is  being  proposed  for  process 
wastewater  streams  that  are  subject  to 
coBtrol  requirements  due  to  the 
presence  of  nitrobenzene  due  to  an  error 
in  the  April  22,  1994  rule.  The 
compliance  date  for  other  emission 
points  remains  April  22, 1997. 

The  proposed  revisions  to  the 
wastewater  sections  of  the  rule  have 
been  redrafted  to  improve 
organizational  structure  and  drafting 
clarity.  One  significant  clarification 
would  be  to  the  definition  of 
"wastewater"  which  would  be  revised 
to  incorporate  the  concept  that  only 
when  water  is  discarded  from  a  process 
is  it  subject  to  the  HON  wastewater 
provisions.  Additional  changes  would 
be  made  to  the  wastewater  provisions 
to:  (1)  ensure  that  streams  traveling  from 
one  piece  of  process  equipment  to 
another  would  be  handled  appropriately 
to  avoid  emissions  to  the  environment, 
and  (2)  ensure  that  the  changes  in  the 
wastewater  definitions  would  not 
permit  sources  to  dilute  their  waste 
streams  prior  to  the  point  the  streams 
are  considered  wastewater,  thus 
avoiding  control  requirements.  If  a  HON 
source  owner  or  operator  wished  to  ship 
waste  off-site  for  treatment,  the  owner  or 
operator  may  only  ship  to  a  faciUty  that 
has  certified  thai  it  will  treat  the  waste 
to  the  standard  required  by  the  HON. 

In  contrast  to  the  significant  redrafting 
of  the  wastewater  provisions,  minor 
edits  are  proposed  for  other  sections  of 
the  rule.  In  addition  to  removing 
ambiguity  and  increasing  flexibility  for 
the  source,  some  revisions  would 
reduce  the  reporting  and  recordkeeping 
burden  for  sources.  The  reporting  and 
recordkeeping  revisions  would  include 
changes  which:  reduce  the  number  of 
copies  of  reports  that  must  be  submitted 
to  EPA  and  the  States;  provide  for 
alternative,  less  frequent  recordkeeping 
of  monitoring  data  where  sources  show 
no  violations  for  prolonged  stretches  of 
time;  and  remove  the  requirement  for 
most  sources  to  file  an  implementation 
plan. 


ni.  Compliance  Date  Changes  and 
Other  General  Changes 

A.  Applicability  of  Rule 

1.  Designation  of  the  Source 

In  today's  amendments,  EPA  is 
proposing  revisions  to  §  63.100. 
paragraphs  (e)  and  (f)  to  clarify  which 
equipment  is  included  within  the  scope 
of  the  source  regulated  by  this  rule. 
These  revisions  are  being  proposed 
because  the  drafting  and  structure  of 
paragraphs  (e)  and  ( f)  in  §  63.100  have 
caused  confusion  and  raised  concerns  as 
to  whether  other  equipment  or  activities 
not  listed  are  included  in  the  source. 
The  proposed  revisions  to  these 
paragraphs  are  intended  to  improve  rule 
clarity. 

The  present  wording  of  paragraph  (e) 
of  §63.100  incorporates,  inter  alia 
"wastewater  and  associated  treatment 
residuals"  in  the  source.  This  text  does 
not  state  explicitly  whether  waste 
management  units,  heat  exchange 
systems,  or  maintenance  wastewater  are 
included  in  the  source.  The  present 
designation  of  the  source  also  does  not 
include  control  devices  or  recovery 
devices  used  to  comply  wdth  this  rule. 
Some  industry  representatives  have 
expressed  concern  that  these  types  of 
equipment  could  be  considered  subject 
to  section  112(g)  of  the  Act  because  the 
equipment  is  not  part  of  a  source  subject 
to  a  section  112(d)  standard.  To  address 
this  concern,  the  EPA  is  proposing  to 
revise  this  paragraph  by  listing  the 
specific  categories  of  equipment  and 
types  of  wastewater  included  in  the 
source  and  by  adding  control  and 
recovery  devices  to  the  items  designated 
to  be  included  in  the  source.  The  EPA 
is  also  proposing  to  revise  paragraph  (f) 
of  §  63.100  to  reverse  the  drafting 
structxue  to  state  that  the  listed  items 
are  included  in  the  source,  but  are  not 
subject  to  the  control  requirements  of 
the  rule.  Based  on  discussions  with 
industry,  EPA  has  found  that  reversing 
the  structure  would  make  it  more 
understandable  to  the  regulated 
community  and  would  reduce  the 
chance  of  incorrect  interpretation. 

2.  Definition  of  Chemical  Manufacturing 
Process  Unit  (cmpu) 

The  EPA  is  proposing  amendments  to 
clarify  the  definition  of  cmpu  and  the 
definition  of  unit  operation.  The 
proposed  revisions  consist  of  clarifying 
that  a  cmpu  consists  of  two  or  more  unit 
operations  and  correcting  the  definition 
of  unit  operation  to  refer  to  the  defined 
term  "distillation  units"  instead  of 
distillation  columns.  These  proposed 
changes  are  expected  to  clarify  the 


determination  of  applicability  for 
facilities  with  integrated  operations. 

3.  Applicability  of  Rule  to  Storage 
Ves,sels  Located  in  a  Tank  Farm  or 
Marine  Terminal 

The  EPA  is  proposing  amendments  to 
clarifv'  the  applicability  of  the  rule  to 
storage  vessels  located  in  tank  farms  and 
marine  tank  farms.  The  proposed 
amendments  being  added  as 
§ 63.100(g)(3)  would  explicitly  specify 
the  procedures  to  be  followed  to  assign 
the  storage  vessels  to  a  process  and  then 
to  determine  the  applicability  of  the 
rule.  Due  to  an  oversight,  the  provisions 
currently  in  §  63.100(g)  of  subpart  F  do 
not  include  instructions  regarding 
allocation  of  tanks  in  remote  locations. 
Following  issuance  of  the  1994  rule, 
EP.A  received  inquiries  regarding  the 
applicability  of  the  rule  to  storage 
vessels  that  are  physically  remote  from 
the  cmpu.  but  are  located  at  the  major 
source  and  connected  to  the  cmpu  by 
piping.  Some  of  the  inquiries  raised 
questions  regarding  the  distinction 
between  storage  vessels  used  for 
product  storage  and  vessels  used  more 
for  purposes  of  facilitating  product 
distribution  Other  inquiries  concerned 
applicability  of  the  rule  where  a 
dedicated  product  (or  raw  material) 
storage  tank  was  located  in  the  tank 
farm.  Following  a  review  of  the  rule 
language  and  the  underlying  analyses 
for  the  rule,  EPA  concluded  that  the 
record  on  this  point  was  ambiguous  and 
that  the  rule  should  be  amended  to 
clarify  these  issues.  The  proposed 
revisions  to  §  63.100(g)  are  based  on  the 
concepts  presently  used  in  the  rule  for 
assignment  of  equipment  that  is  shared 
among  several  cmpus  and  on  a  basic 
assumption  used  in  developing  the  rule 
that,  which  is  typically  a  cmpu, 
includes  raw  material  and  product 
storage  vessels. 

The  proposed  provisions  assign  a 
storage  vessel  to  a  cmpu  based  on  three 
decision  rules.  First,  a  storage  vessel  in 
a  tank  farm  is  considered  to  be  part  of 
a  cmpu  only  if  the  cmpu  does  not  have 
another  intervening,  storage  vessel  for 
product  (or  raw  material).  Where  there 
is  an  intervening  storage  vessel,  the 
boundary  of  the  cmpu  would  end  at  that 
intervening  storage  vessel  (and  any 
associated  transfer  operations  and  other 
equipment)  and  would  exclude  the  tank 
farm  storage  vessel.  Second,  if  two  or 
more  cmpus  (of  those  using  the  tank 
farm  storage  vessel)  lack  a  co- located 
storage  vessel,  then  the  storage  vessel  at 
the  tank  farm  would  be  assigned  to  a 
cmpu,  according  to  the  concepts  of 
predominant  use  specified  in 
§  63.100(g)(2).  Third,  if  only  one  cmpu 
(of  those  that  use  the  remote  storage 
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vessel)  lacks  a  co-located  product  (or 
raw  material)  storage  vessel,  then  the 
remote  storage  vessel  would  be  assigned 
to  that  cmpu. 

The  EPA  expects  that  this  assignment 
procedure  will  resuh  in  assignmen^of 
storage  vessels  in  a  manner  consistent 
with  normal  management  of  facility 
operations.  Specifically,  it  is  expected 
that  storage  vessels  that  are  an  integral 
part  of  operation  of  a  cmpu  subject  to 
the  HON  will  be  regulated  under  the 
HON  and  that  storage  vessels  that  are 
used  to  facilitate  product  distribution 
will  be  regulated  as  part  of  the  organic 
liquids  distribution  source  category  and 
not  under  the  HON. 

4.  Determination  of  Applicability  of  the 
Rule  to  Equipment  Shared  Among 
Integrated  Operations 

Today's  proposed  amendments 
include  clarifying  changes  to  the 
equipment  assignment  procedures 
specified  in  §63.100  (g),  (h),  and  (i)  for 
storage  vessels,  transfer  racks,  and 
distillation  units.  Since  the  HON  was 
issued  in  April  1994,  EPA  has  received 
inquiries  regarding  the  correct 
interpretation  of  the  text  in  these 
paragraphs.  Based  on  these  inquiries 
and  discussions  with  industry 
representatives,  EPA  has  concluded  that 
the  questions  and  concerns  are  due  to 
minor  wording  differences  in 
paragraphs  (g)  and  (h)  and  the  absence 
of  an  explicit  statement  that  paragraph 
•  (i)  specifies  the  assignment  procedures 
for  shared  distillation  columns. 

Today's  proposed  amendments  would 
make  the  wording  and  structure  of  these 
paragraphs  parallel.  Specifically,  the 
proposed  revisions  would  make  the 
wording  of  paragraphs  (g)(1)  and  (h)(1) 
parallel  to  the  wording  in  paragraphs 
(g)(2)  and  (h)(2),  respectively.  The 
proposed  new  paragraphs  would  add 
provisions  to  paragraph  (i)  that  address 
the  assignment  of  dedicated  distillation 
units  and  would  clarify  that  the 
assignment  procedure  is  for  distillation 
units  shared  among  several  processes. 
The  proposed  revisions  also  clarify  the 
wording  of  the  requirement  to  reassess 
the  assignment  of  the  equipment 
whenever  there  is  a  change  in  the  use 
of  the  equipment. 

5.  Revision  to  Table  2  of  Subpart  F  List 
of  Regulated  Hazardous  Organic  Air 
Pollutants  (HAP's) 

The  EPA  has  received  numerous 
requests  for  clarification  of  the 
definition  of  "Polycyclic  organic 
matter"  (POM)  in  table  2  of  subpart  F. 
The  nature  of  these  requests  indicates 
that  there  is  confusion  regarding  the 
scope  of  the  definition.  To  eliminate 
this  confusion,  EPA  is  proposing  to 


revise  table  2  of  subpart  F  to  list  the 
specific  compounds  that  are  to  be 
regulated  as  POM  in  the  HON.  The 
specific  compounds  being  listed  are 
consistent  with  the  historical  working 
definition  of  POM,  which  emphasizes 
emissions  from  incomplete  combustion 
and  pyrolysis  processes  (49  FR  31680). 
This  change  is  expected  to  improve  rule 
clarity. 

B.  Compliance  Dates 

1.  Compliance  Date  Extension  for 
Wastewater  Provisions 

With  respect  to  compliance  dates,  the 
final  rule  promulgated  on  April  22, 
1994,  provided  that  existing  sources 
must  be  in  compliance  with  the 
requirements  of  subparts  F  and  G  no 
later  than  April  22, 1997,  unless  an 
extension  is  granted  in  accordance  with 
§  63.151(a)(6)  of  subpart  G  or  §  63.6(i)  of 
subpart  A. 

Today's  proposal  would  change  the 
compliance  date  provisions  applicable 
to  HON  sources  in  two  significant 
respects.  These  changes  are  included  in 
§63.100(k)(2)  of  today's  proposed  rule. 
First,  §  63.100(k)(2)(ii)  would  set  a  new 
compliance  date  of  April  22,  1999,  for 
heat  exchange  systems,  maintenance 
wastewater,  in-process  equipment 
subject  to  §  63.149,  and  process 
wastewater.  Second,  §63. 100(k)(2)(ii)(A) 
would  set  a  new  compliance  date  that 
is  three  years  from  the  date  of  final 
publication  for  process  wastewater 
streams  and  in-process  equipment 
subject  to  §  63.149  that  are  subject  to 
control  requirements  due  to  the 
contribution  of  nitrobenzene  to  the 
annual  average  concentration  of  Table  9 
compounds. 

The  new  compliance  date  for  heat 
exchange  systems,  maintenance 
wastewater,  in-process  equipment 
subject  to  §63.149,  and  process 
wastewater  is  being  proposed  because 
the  changes  to  these  provisions 
applicable  to  HON  sources  are 
sufficiently  far  reaching  and  complex  to 
render  those  provisions  effectively  a 
new  rule  warranting  a  new  compliance 
date.  In  contrast,  the  changes^to  other 
portions  of  the  April  22,  1994,  rule  are 
less  extensive,  are  more  in  the  nature  of 
corrections  and  clarifications,  and  EPA 
does  not  believe  they  jeopardize 
sources'  ability  to  meet  the  April  1997 
compliance  date. 

Section  112(i)(3)  of  the  Act  provides 
that  existing  sources  are  to  be  in 
compliance  with  applicable  emission 
standards  "as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  after  the  effective  date  of  such 
standard."  The  April  22, 1994,  final  rule 
specified  a  compliance  date  applicable 


to  wastewater  streams  and  heat 
exchange  systems  that  was  three  years 
from  the  issuance  of  that  rule.  Section 
112(d)(6)  provides  authority  for  the 
Administrator  to  revise  the  emission 
standards  issued  under  section  112  "no 
less  often  than  every  8  years."  EPA 
believes  that  the  authority  to  revise  the 
standards  inherently  includes  the 
authority  to  set  new  compliance  dates 
for  revised  rules.  Any  other  approach 
would  require  existing  sources  to  come 
into  compliance  with  potentially 
extensive  revisions  immediately,  just  as 
if  they  were  new  sources.  Obviously, 
Congress  provided  EPA  discretion  to  set 
a  compliance  date  for  existing  sources  of 
up  to  three  years  in  order  to  provide 
time  for  retrofitting  of  controls  where 
necessary.  Thus,  due  to  the  extensive 
nature  of  the  revisions  to  the  provisions 
applicable  to  heat  exchange  systems  and 
wastewater  streams,  the  creation  of 
requirements  for  in-process  equipment 
subject  to  §  63.149,  and  the  proximity  to 
the  April  1997  compliance  date  in  the 
original  rule,  EPA  is  setting  a  new 
compliance  date  for  those  provisions. 

EPA  believes  that  two  years  from  the 
otherwise  applicable  compliance  date 
will  be  sufficient  for  all  sources  to  come 
into  compliance  with  the  new 
wastewater  and  in-process  equipment 
provisions.  However,  should  any  source 
be  unable  to  meet  that  compliance  date 
because  of  the  need  to  install  controls 
that  cannot  be  installed  by  that  date, 
such  source  may  request  an  extension  of 
up  to  one  year  in  accordance  with 
§  63.151(a)(6). 

The  new  three  year  compliance  date 
in  §  63.100(k)(2)(ii)(A)  for  process 
wastewater  streams  and  in-process 
equipment  subject  to  §63.149  that  are 
subject  to  control  requirements  due  to 
the  presence  of  nitrobenzene,  is  being 
proposed  because  of  an  error  in  the 
April  22,  1994.  rule.  Nitrobenzene  is  a 
HAP  included  on  the  section  112(b)  list. 
However,  due  to  an  oversight,  it  was  not 
included  on  table  9  (which  lists  HAPs 
subject  to  the  wastewater  provisions)  in 
the  April  22,  1994,  rule.  Thus,  there  was 
confusion  as  to  whether  or  not  the 
presence  of  nitrobenzene  in  wastewater 
streams  should  be  a  factor  in 
determining  whether  such  streams  were 
Group  1  or  Group  2.  This  error  was 
corrected  in  the  December  12, 1995, 
correction  notice  (60  FR  63624 
(December  12, 1995)).  However,  due  to 
the  extensive  changes  to  the  wastewater 
provisions  and  the  uncertainty  caused 
by  the  initial  omission  of  nitrobenzene 
from  table  9,  EPA  is  proposing  to  set  a 
new  compliance  date  for  wastewater 
streams  affected  by  the  error. 

EPA  seeks  comment  on  its  proposal  to 
set  new  compliance  dates  in  §  63.100, 
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paragraphs  {k)(2)(ii)  and  (k)(2)(ii)(A). 
and  in  particular  seeks  comment  on  the 
appropriateness  of  the  particular  dates 
proposed. 

2.  Timing  of  CompUance  Extension 

Requests 

The  April  22,  1994.  rule  requires  that 
request-s  for  compliance  extensions  be 
submitted  one  year  prior  to  the 
otherwise  applicable  compliance  date. 
The  EP.A  is  proposinj^  to  revise  this 
requirement,  which  is  in 
§63  151(a)(6)(i).  to  allow  submittal  of 
requests  up  to  120  days  prior  to  the 
compliance  date.  The  EPA  is  also 
proposing  to  add  a  new  paragraph  (iv) 
to  §63. 151(a)(6)  that  would  allow 
requests  during  the  last  120  days  before 
the  compliance  date  if  the  need  arose 
during  that  120  days  and  if  the  need  was 
due  to  circumstances  beyond  the 
reasonable  control  of  the  owner  or 
operator.  Submission  of  a  compliance 
extension  request  would  not  stay  the 
applicability  of  the  rule  to  the  applicant 
source  during  the  pendency  of  the 
request. 

the  EPA  is  proposing  these  revisions 
in  recognition  that  review  of  most 
requests  for  compliance  extensions  can 
be  completed  within  4  months  and  it  is 
unlikely  that  it  would  require  12 
months  to  complete  review  of  the 
request  The  EPA  is  also  proposing  to 
allow  submittal  of  extension  requests  up 
to  the  compliance  date  in  recognition 
that  unforeseen  difficulties,  such  as 
construction  or  operational  difficulties, 
can  arise  in  the  last  moments  of 
compliance  planning.  The  proposed 
provisions  in  §  63.151(a)(6)(iv)  are  also 
considered  necessary  in  the  case  of  this 
rule  because  it  is  unlikely  that  these 
proposed  revisions  will  be  final  more 
than  4  months  prior  to  the  April  22, 
1997,  compliance  date  for  certain 
control  requirements.  Any  changes  in 
the  wording  or  requirements  of  the  final 
rule  could  affect  compliance  planning 
for  a  source.  Therefore,  EPA  believes 
that  it  is  necessary  to  provide  some 
opportunity  for  applications  for 
compliance  extension  requests  after  the 
date  that  is  4  months  prior  to  the 
compliance  date. 

3.  Clarification  of  Compliance  Periods 
The  proposed  revisions  to  subpart  F 
also  would  add  a  new  paragraph  (k)(9) 
to  §63.100,  and  a  new  paragraph  (g)  to 
§  63.162  to  clarify  that  when  the  rule 
specifies  a  penod  of  time  for  completion 
of  required  tasks  (e.g.,  weekly,  monthly, 
quarterly,  annual),  this  refers  to 
standard  calendar  periods  unless  it  is 
spe<;ified  otherwise  in  the  section  or 
paragraph  that  imposes  the  requirement. 
The  ourent  rule  does  not  specify  this, 


and  this  text  is  being  added  to  the  rule 
to  remove  any  potential  for  ambiguity 
The  new  §63.100(k)(9)  and  §63.162('g) 
also  provide  that  time  periods  may  be 
changed  by  mutual  agreement  between 
the  owner  or  operator  and  the 
Administrator,  as  provided  in  subpart  A 
of  this  part.  Finally,  this  new  set  of 
provisions  also  provides  that  if  the  rule 
requires  completion  of  a  task  during 
each  of  multiple  successive  periods,  an 
owner  or  operator  may  perform  the 
required  task  at  any  time  during  the 
specified  period,  provided  the  task  is 
conducted  at  a  reasonable  interval  after 
completion  of  the  previous  task.  When 
the  rule  was  originally  drafted  it  was 
assumed  that  this  could  be  done,  but  an 
oversight  in  drafting  language  specifying 
this  was  omitted  from  the  rule. 

C.  Heat  Exchanger  Provisions 

In  today's  amendments,  the  EPA  is 
proposing  new  requirements  for 
monitoring  heat  exchange  systems  for 
leaks  of  process  fluids  into  cooling 
water.  The  proposed  §63.104  would 
replace  the  existing  provisions  in 
§  63.104  of  subpart  F.  The  proposed 
revisions  are  being  made  to  address 
issues  with  the  existing  provisions 
related  to  the  availabihty  of  monitoring 
methods  with  sufficient  analytical 
sensitivity,  lack  of  flexibility  in  some  of 
the  requirements,  and  the  burden 
associated  with  the  monitoring 
requirements.  The  major  revisions  to 
this  section  of  the  rule  and  the  reasons 
for  the  changes  are  described  below. 

1.  Conditions  Exempted  From 
Monitoring  Requirements 

The  existing  provisions  of  §  63.104 
exempt  two  categories  of  heat  exchange 
systems  from  the  monitoring 
requirements.  The  first  exempt  category 
is  heat  exchange  systems  operated  with 
a  greater  pressure  on  the  cooling  water 
side.  These  systems  were  exempted 
because  any  leakage  would  be  into  the 
process  fluid,  not  into  the  cooling  water, 
so  it  is  not  necessary  to  monitor  the 
cooling  water  for  the  presence  of 
process  fluids.  The  second  exempted 
category  is  once-through  heat  exchange 
systems  operating  with  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  allowable  discharge 
limit  of  less  than  1  ppm.  These  two 
categories  were  exempted  because  the 
provisions  of  §63.104  would  impose  a 
redundant  requirement.  The  proposed 
revisions  to  §63.104  would  extend  this 
exemption  to  three  additional  cases. 
Furst.  facilities  with  NPDES  permits  that 
require  monitoring  of  a  parameter  or 
condition  that  would  detect  a  leak  of 
process  fluids  and  requires  the  owner  or 
operator  to  report  and  correct  leaks 


when  the  parameter  or  condition 
exceeds  the  normal  range.  For  facilities 
with  such  NPDES  permit  the 
requirements  in  §  63.104  would  be 
redundant  with  the  NPDES  permit 
requirement.  Second,  systems  where 
there  is  an  intervening  cooling  fluid 
(containing  less  than  5%  by  weight  of 
the  applicable  HAP's)  between  the 
process  and  the  cooling  water  would  be 
exempted.  In  these  systems,  the 
monitoring  requirements  of  §  63.104  are 
unnecessary  because  leaks  of  process 
fluids  would  be  detected  in  intervening 
process  equipment  before  there  could  be 
a  leak  into  the  cooling  water.  The  third 
exempt  category  is  systems  used  to  cool 
process  fluids  that  contain  less  than  5% 
by  weight  HAP's.  This  last  category  of 
heat  exchange  systems  is  being  added 
because  it  is  consistent  with  the  intent 
that  provisions  only  require  monitoring 
when  HAP's  are  present  in 
concentrations  greater  than  5%  by 
weight. 

2.  Hazardous  Air  Pollutants  Subject  to 
Monitoring  Requirements 

The  April  22,  1994,  rule  requires 
owners  or  operators  of  recirculating  heat 
exchange  systems  to  monitor  for  organic 
HAP's  listed  in  table  2  of  subpart  F, 
except  for  four  water-reactive  HAP's. 
Today's  proposed  amendments  would 
reduce  the  number  of  organic  HAP's 
subject  to  the  monitoring  requirement 
for  these  recirculating  systems.  The 
revised  list  of  organic  HAP's  subject  this 
requirement  is  provided  in  proposed 
table  4  of  subpart  F.  There  are  no 
proposed  changes  to  the  organic  HAP's 
subject  to  the  monitoring  requirement 
(found  in  table  9  of  subpart  G)  for  once- 
through  cooling  systems. 

Since  the  Aprir22,  1994,  rule  was 
issued,  EPA  has  received  inquiries 
regarding  the  basis  for  the  requirement 
to  monitor  for  table  2  compounds  in 
cooling  water  of  recirculating  heat 
exchange  systems.  Some  industry 
representatives  have  questioned  the 
inclusion  of  compounds  that  are  not  on 
table  9  of  subpart  G  and  have  argued 
that  cooling  towers  are  ineffective  at  air 
stripping  relatively  nonvolatile 
compounds  (i.e.,  compounds  not  in 
table  9)  listed  in  table  2  of  subpart  F.  In 
response  to  these  questions,  EPA 
modeled  the  potential  air  emissions  of    , 
each  table  2  compound  from  a  process 
cooling  tower.  This  analysis  indicated 
that  there  are  about  23  compounds 
fisted  in  table  2  of  subpart  F  that  have 
no,  or  very  insignificant,  potential  for 
emissions.  Examples  of  organic  HAP 
compounds  that  were  found  to  have 
Httle  potential  for  volatilization  in  a 
cooling  tower  are  ethylene  glycol  and 
acrylamide.  Based  on  this  modeling 
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analysis.  EPA  concluded  that  it  would 
be  appropriate  to  apply  monitoring 
requirements  to  some  compounds  on 
table  2  of  subpart  F  as  well  as  to 
compounds  listed  on  table  9  of  subpart 
G.  This  conclusion  is  based  on  finding 
that  there  are  a  number  of  compounds 
which  have  an  insignificant  potential 
for  emission  from  typical  wastewater 
collection  and  conveyance  systems  but 
which  can  have  fairly  substantial  losses 
when  sent  through  a  process  cooling 
tower.  Proposed  table  4  lists  the 
compounds  modelled  to  have 
significant  emission  potential  when  sent 
through  a  process  coohng  tower.  Also, 
in  order  to  limit  monitoring  to  only 
those  compounds  calculated  to  have 
significant  emission  potential  and  to 
elimuiate  unnecessary  burden,  proposed 
table  4  lists  specific  glycol  ethers 
instead  of  the  family  of  compounds. 
This  was  done  because  different  glycol 
ethers  have  significantly  different 
physical  properties. 

3.  Added  Flexibility  to  Monitoring 

Requirements 

The  rule  currently  requires 
monitoring  of  coding  water  using  any 
EPA  approved  method  in  40  CFR  part 
136  as  long  as  the  method  can  measure 
concentrations  of  the  compound  as  low 
as  1  ppm.  Since  issuance  of  the  rule  in 
April  1994,  EPA  has  received 
information  that  the  methods  in  40  CFR 
part  136  are  not  available  for  some 
HAP's  and  that  the  additional 
requirement  for  measurement  sensitivity 
further  reduces  the  number  of  available 
methods.  To  correct  these 
implementation  problems,  EPA  is 
proposing  the  following  revisions  to 
§63.104. 

The  proposed  §63.104  includes 
provisions  that  would  allow  monitoring 
of  a  surrogate  indicator  of  a  heat 
exchanger  leak  in  lieu  of  monitoring  for 
specific  organic  HAP's  in  the  cooling 
water.  This  new  option  is  being 
proposed  because  of  analytical 
limitations  and  costs  of  measuring  some 
of  the  organic  HAP's  regulated  by  this 
provision  and  because,  in  some  cases, 
the  intent  of  this  section  can  be  met  by 
using  a  surrogate  indicator.  Proposed 
§  63.104  also  includes  provisions  that 
would  allow  monitoring  of  a  surrogate 
indicator  such  as  ion  specific  electrode 
monitoring,  pH,  or  other  physical 
properties  of  the  cooling  water  or 
process  operations.  The  EPA  expects 
that  this  option  would  be  useful  in  cases 
where  there  are  no  EPA  approved 
methods  for  any  compounds  in  the 
process  or  where  there  are  easily 
measured  process  parameters  that 
provide  a  reliable  indication  of  heat 
exchanger  leaks.  Under  this  new 


alternative,  an  ovraer  or  operator  would 
prepare  and  implement  a  monitoring 
plan  that  would  specify  the  parameters 
that  would  be  monitored  and  the  criteria 
which,  if  exceeded,  would  constitute  a 
leak.  The  owner  or  operator  would  have 
to  update  the  monitoring  plan  anytime 
a  substantial  leak  is  detected  by 
methods  other  than  those  described  in 
the  plan  and  identify  the  methods  in  the 
plan  that  did  not  detect  the  leak.  These 
provisions  were  developed  based  on 
consideration  of  existing  programs  and 
work  practices  at  some  SCXIMl  facilities 
for  detecting  leaks  of  process  fluids  into 
cooling  water.  It  is  expected  that  this 
alternative  wdll  be  less  burdensome  than 
the  existing  requirements  and  may 
allow  use  of  existing  procedures  to  meet 
this  requirement. 

The  EPA  is  also  proposing  to  revise 
the  minimum  sensitivity  requirement 
for  analytical  methods  from  1  ppm  to  10 
ppm.  This  change  is  being  proposed  to 
increase  the  number  of  methods 
available  for  use  in  the  organic  HAP 
monitoring  alternative  and  to  reduce  the 
cost  of  this  monitoring.  The  EPA 
selected  10  ppm  as  the  minimum 
sensitivity  for  the  method  based  on 
consideration  of  the  detection  limits  for 
the  EPA  600  series  methods. 

The  EPA  also  realizes  that  even  with 
this  increase  in  the  minimum  sensitivity 
to  10  ppm,  there  will  be  a  few 
compounds  for  which  there  is  no 
approved  quantitative  analysis  method. 
Because  of  this  problem,  the  existing 
provisions  of  §  63.104(b)  were  revised  to 
specify  that  the  monitoring  of  organic 
HAP's  may  be  to  monitor  a  subset  (one 
or  more)  of  the  organic  HAP's  in  the 
cooling  water.  The  EPA  expects  that  this 
change  in  the  wording  of  the  organic 
HAP  monitoring  alternative  will  allow 
monitoring  of  the  compoimd  (or 
compounds)  that  can  be  measured  and 
will  remove  the  appearance  that  the 
monitoring  has  to  be  capable  of 
detecting  every  HAP  at  the  minimum 
sensitivity. 

4.  Miscellaneous  Clarifications  to 
§63.104 

Today's  proposed  §63.104  would 
allow  sampling  across  the  cooling 
tower,  at  the  entrance  and  exit  of  each 
heat  exchange  system,  or  any 
combination  of  heat  exchangers  (e.g., 
across  a  cmpu  or  at  a  plant  site).  The 
April  1994  rule  specified  that  the 
sampling  was  to  be  across  the  cooling 
tower.  The  EPA  is  proposing  to  revise 
this  requirement  because  of  concerns 
that  have  been  expressed  that  the 
present  rule  is  inflexible  and  requires 
monitoring  at  a  location  that  is  less  cost 
effective.  The  April  1994  rule  specified 
monitoring  across  the  cooling  tower 


because  of  public  comments  received  on 
the  proposed  rule.  Today's  proposed 
revisions  differ  from  the  original 
proposed  language  in  that  there  is  more 
flexibility  in  the  selection  of  sampling 
locations  and  the  terminology  has  been 
clarified  in  that  the  rule  now 
specifically  defines  the  convention  for 
entrance  and  exit  of  systems. 

Today's  proposed  revisions  to 
§63.104  include  clarification  and 
correction  of  the  existing  language  that 
defines  a  leak.  The  wording  of  the 
existing  provision  in  §63.104(b)(l)(v) 
has  resulted  in  inquiries  regarding  the 
proper  interpretation.  Proposed 
§  63.104(b)(6)  specifies  the  type  of 
statistical  test  as  well  as  the  significance 
level  in  defining  a  leak.  The  EPA 
requests  comment  on  whether  the 
revised  language  will  appropriately 
identify  and  minimize  the  number  of 
false  positive  indications  of  a  leak. 

The  proposed  §  63.104  would  also 
revise  the  delay  of  repair  provisions  to 
allow  delay  until  the  next  shutdown  if 
a  shutdown  is  planned  within  2  months 
of  determination  that  delay  of  repair  is 
necessary.  The  proposed  revisions  to 
§63.104  would  also  allow  delay  of 
repair  up  to  a  maximum  of  120  days  if 
the  necessary  parts  or  personnel  are  not 
available.  The  April  1994  rule  only 
allows  delay  of  repair  when  it  can  be 
demonstrated  that  immediate  shutdown 
for  repair  would  create  more  emissions 
than  the  emissions  that  would  result 
from  delaying  repair  of  the  leaking  heat 
exchanger  until  the  next  shutdown.  The 
proposed  revisions  to  the  delay  of  repair 
provisions  of  the  rule  are  being  made  to 
make  these  provisions  workable  and  to 
minimize  debate  over  modehng  of 
emissions  fi^m  heat  exchanger  systems. 

D.  Control  Alternatives 

1.  Routing  Emissions  to  a  Process 

The  EPA  proposes  to  add  provisions 
to  the  rule  to  allow  routing  of  emissions 
to  a  process  or  fuel  gas  system  as  a 
means  of  compliance  where 
appropriate.  Currently,  subparts  G  and 
H  are  not  amenable  to  use  of  recycling 
to  a  process  or  fuel  gas  system  as  a 
means  of  compliance  with  the  control 
requirements.  These  revisions  would 
allow  use  of  this  compliance  approach 
without  defining  the  process  or  fuel  gas 
system  as  a  control  device  and 
imposing,  in  turn,  control  device 
monitoring  and  recordkeeping 
requirements.  This  change  is  being 
made  to  encourage  use  of  pollution 
prevention  control  approaches  and  to 
reduce  the  monitoring  and 
recordkeeping  burden  of  the  rule. 

The  proposed  amendments  consist  of: 
(1)  revisions  to  the  definitions  for 
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process  vent  and  vapor  balancing 
system  and  addition  of  definitions  for 
fuel  gas  and  fuel  gas  system  in  subpart 
F;  (2)  amendments  to  the  storage  vessels 
and  transfer  operations  provisions  in 
subpart  G;  and  (3)  addition  of  a 
definition  of  "route  to  a  process"  and 
inclusion  of  this  option  in  the  list  of 
control  requirements  in  subpart  H.  The 
definitions  for  fuel  gas  and  fuel  gas 
system  are  based  on  the  definitions 
recently  promulgated  in  subpart  W, 
pari  60  and  in  subpart  CC,  part  63 
(Refinery  NESHAP).  The  proposed 
definitions  have  been  reworded  slightly 
to  remove  the  refinery-specific 
references  and  to  refer  to  combustion 
•  devices  more  generally  instead  of  listing 
specific  types  of  combustors. 

The  proposed  amendments  to  subpart 
G  to  allow  recycling  to  a  process  for 
storage  vessels  and  transfer  operations 
require  that  the  recycled  material  be 
used  or  consumed  in  the  same  manner 
as  a  material  that  fulfills  the  same 
function  in  the  process,  be  transformed 
into  a  material  that  is  not  an  organic 
hazardous  air  pollutant,  or  be  recovered 
or  incorporated  into  a  product.  These 
restrictions  are  placed  on  this  option  to 
avoid  the  potential  for  sham  claims  of 
recycling.  The  proposed  provisions  for 
storage  vessels  also  include  provisions 
to  allow  limited  by-pass  of  the  process 
or  fuel  gas  system  during  periods  of 
maintenance  or  repair  of  the  process  or 
fuel  gas  system.  These  provisions  are 
necessary  because  these  storage  vessels 
would  not  necessarily  be  emptied 
during  these  maintenance  periods  and 
emissions  would  continue  from  the 
vessel.  Since  more  emissions  would 
result  if  the  rule  were  to  require 
emptying  and  degassing  of  storage 
vessels  during  these  periods  than  if  the 
vessels  were  allowed  to  vent  to  the 
atmosphere,  provisions  are  being  added 
to  §  63.119  to  allow  by-pass  of  the  fuel 
gas  system  or  process  during  these 
periods.  These  provisions  specify  the 
conditions  that  must  be  met  during 
these  by-pass  periods  to  minimize 
emissions.  Similar  provisions  are  not 
being  proposed  for  transfer  operations 
because  it  is  not  believed  to  be 
necessary.  Loading  operations  can 
normally  be  postponed  until  the  process 
or  fuel  gas  system  is  operational  again. 

The  proposed  amendments  to  subpart 
H  con.sist  of  addition  of  a  definition  of 
"route  to  a  process"  and  changes  to  the 
control  options  for  pumps,  compressors, 
etc.  The  definition  of  "route  to  a 
process"  incorporates  the  key  concepts 
used  in  subpart  G  provisions  for  storage 
vessels  and  transfer  operations.  No 
provisions  have  been  included  in  the 
proposed  amendments  to  subpart  H  to 
allow  by-pass  during  periods  of 


maintenance  or  repair  of  the  process  or 
fuel  gas  system.  The  EPA  does  not 
believe  that  parallel  provisions  are 
needed  for  equipment  leaks. 

2.  Lower  Bound  Concentration 
Performance  Standard 

The  EPA  is  proposing  to  add  an 
alternative  performance  standard  limit 
of  20  parts  per  million  by  volume 
concentration  limit  for  noncombustion 
control  devices  used  to  comply  with  the 
process  vent,  storage  vessel,  and 
wastewater  provisions  in  subpart  G  and 
the  equipment  leak  provisions  of 
subpart  H.  This  option  would  be  in 
addition  to  the  present  performance 
standard  of  98  or  95  percent  removal  of 
total  VOC  or  HAP,  respectively,  in  these 
sections  of  the  rule.  This  lower  bound 
concentration  standard  is  being  added 
to  those  sections  of  the  rule  where  EPA 
believes  there  would  not  normally  be 
significant  amounts  of  dilution  air  and 
any  attempts  to  circumvent  could  be 
detected.  The  EPA  is  proposing  this 
change  to  the  rule  to  provide  a  lower 
boiuid  concentration  level  for  use  in 
cost  effective  design  of  control  devices 
and  recovery  devices  such  as  carbon 
adsorbers  and  condensers. 

This  lower  bound  concentration 
performance  standard  is  proposed  to  be 
added  to  the  rule  to  reflect  actual 
performance  of  these  control  devices 
and  to  make  the  rufe's  requirements 
consistent  wdth  the  underlying  cost  and 
emission  analyses  for  this  rule.  Most 
recovery  devices  (e.g..  condensers, 
adsorbers,  etc.)  are  designed  to  achieve 
a  specific  outlet  concentration  for  a 
maximum  loading  scenario  for  a  stream 
with  specific  characteristics.  The 
specific  outlet  concentration  of  a  given 
system  is  a  function  of  the  equilibrium 
and  kinetic  limits  for  the  technology 
and  the  characteristics  of  the  gas  stream 
and  the  cost  of  the  system.  For  any 
given  design,  these  devices  will 
typically  reduce  emissions  to  the  same 
concentration  level  over  a  relatively 
wide  range  of  inlet  concentrations. 
Thus,  when  the  inlet  concentration  is 
substantially  below  the  design 
maximimi  loading  conditions  (and 
begins  to  approach  the  residual  level  in 
the  outlet  stream)  the  recovery  device 
efficiency  will  decrease.  When  this 
occurs  the  outlet  concentration  is  the 
same  or  lower  than  the  outlet 
concentration  during  maximum  loading 
conditions.  The  cost  and  emission 
control  estimates  used  in  development 
of  this  rule  were  based  on  maximum 
design  loading  conditions  and  did  not 
reflect  operations  over  the  full  range  of 
potential  operating  conditions  for  the 
SOCMI  industry.  Therefore,  it  is 
necessary  to  specify  a  lower  bound 


concentration  performance  level  in 
addition  to  the  removal  efficiency  in  the 
rule  to  ensure  that  this  rule  is 
implemented  as  intended.  Where  EPA 
considered  the  use  of  this  alternative  to 
be  appropriate,  the  proposed 
amendments  would  add  provisions  to 
specific  sections  to  allow  use  of  the  20 
ppm  standard 

This  addition  of  a  lower  bound 
concentration  limit  to  the  performance 
standard  will  also  encourage  use  of 
devices  that  recover  and  allow  for  reuse 
of  materials  and  will  remove  an  inequity 
between  requirements  for  different  types 
of  control  equipment.  With  this 
additional  control  alternative,  the 
requirements  for  process  vents,  storage 
vessels,  vapor  control  devices  applied  to 
certain  waste  management  units,  and 
equipment  leaks  will  be  consistent  with 
the  requirements  for  transfer  racks. 

This  lower  bound  concentration 
standard  is  not  being  allowed  as  an 
option  for  compliance  with  the  enclosed 
process  unit  alternative  in  §63.172  of 
subpart  H  or  with  the  control 
requirements  for  surface  impoundments 
subject  to  §  63.134  of  subpart  G.  The  use 
of  this  lower  bound  concentration  limit 
is  considered  inappropriate  in  those 
situations  because  of  the  large  volumes 
of  dilution  air  involved. 

3.  Recapture  Devices 

The  EPA  is  proposing  to  revise  the 
rule  to  clarify  the  requirements  for 
equipment  such  as  adsorbers, 
condensers,  and  scrubbers  that  are  used 
to  recover  materials  (but  not  primarily 
for  use,  reuse,  or  sale),  and  are  used  to 
meet  the  control  requirements.  The 
proposed  amendments  introduce  a  new 
term,  "recapture  device",  to  identify 
these  devices,  which  capture  emissions 
and  then  send  the  material  for  ultimate 
disposal,  revise  the  definition  of  control 
device  to  include  this  concept,  and 
revise  various  sections  of  the  rule  to 
refer  to  recapture  devices.  Currently,  the 
rule  allows  the  use  of  control  devices 
and  recovery  devices  and  specifies  the 
applicable  monitoring  and 
recordkeeping  requirements  by  type  of 
equipment  (e.g.,  adsorbers,  etc.). 
However,  the  rule  does  not  indicate  how 
to  treat  a  non-combustion  device  that  is 
not  used  as  a  recovery  device  (as 
defined  in  the  rule). 

The  EPA  is  proposing  to  revise  the 
rule  in  this  manner  in  order  to  address 
the  regulatory  void  for  non-combustion/ 
non-recovery  devices  while  preserving 
the  approach  used  in  this  rule  (and 
,earlier  rules)  to  differentiate  between 
process  and  control  in  this  industry. 
The  existing  definitions  in  the  rule  for 
recovery  device  and  control  device 
^reflect  the  reguiatorv  approach  used  in 
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the  NSPS  standards  for  process  vents 
associated  with  distillation  operations, 
air  oxidation  reactors,  and  other 
reactors.  Under  this  approach, 
equipment  is  considered  to  be  part  of 
the  process  if  the  recovered  materials 
are  used,  reused,  or  sold.  The  NSPS 
standards  for  process  vents  and  the 
HON  process  vent  provisions  treated  all 
condensers,  adsorbers,  scrubbers  as 
"recovery  devices"  and  never 
considered  situations  where  this 
equipment  could  be  used  to  capture  the 
emissions  and  then  send  the  material  for 
ultimate  disposal.  Since  these  uses  of 
these  types  of  equipment  do  occur  and 
the  approach  used  to  distinguish 
between  process  and  control  was  an 
integral  part  of  the  data  analysis  used  to 
support  this  rule,  the  EPA  concluded 
that  the  best  approach  would  be  to 
define  a  new  term  to  identify  this 
additional  category  of  equipment  and  to 
explicitly  identify  this  equipment  and 
the  monitoring  requirements  in  the  rule. 

4.  Industrial  Furnaces 

In  today's  amendments,  the  EPA  is 
proposing  to  include  RCRA-regulated 
industrial  furnaces  under  the  HON's 
provisions  for  boilers.  This  change  is 
being  proposed  because  industrial 
furnaces,  like  other  RCRA-regulated 
combustion  devices,  are  subject  to 
RCRA  requirements  which  accomplish 
the  same  purpose  as  some  HON 
provisions.  For  example,  owners  and 
operators  are  already  required  to 
demonstrate  that  industrial  furnaces  are 
capable  of  achieving  the  RCRA-required 
destruction  and  removal  efficiency.  A 
second  performance  test  under  the  HON 
is  not  considered  necessary.  By 
amending  the  definition  of  "boiler"'  to 
include  industrial  furnaces,  the  rule 
would  treat  industrial  furnaces  similarly 
to  other  RCRA-regulated  combustion 
devices. 

The  EPA  has  chosen  to  include 
industrial  furnaces  within  an  existing 
HON  definition,  the  definition  of 
"boiler",  rather  than  creating  separate 
regulatory  provisions  for  industrial 
furnaces  throughout  subparts  F,  G  and 
H.  This  decision  is  based  on  a  desire  to 
avoid  making  the  HON  longer  and  more 
complex.  The  EPA  recognizes  that  some 
confusion  may  result  from  calling  these 
devices  "boilers"  in  the  HON,  when 
they  are  known  as  "industrial  furnaces" 
under  RCRA.  However,  this  potential  is 
small,  and  can  be  managed  through 
appropriate  definitions. 

"The  EPA  considered  several 
alternatives  to  using  the  definition  of 
"boilers"  to  address  industrial  furnaces. 
All  these  alternatives  presented  more 
serious  difficulties  than  using  the  term 
"boilers."  For  example,  except  for  one 


instance  in  the  wastewater  provisions  of 
subpart  G  (an  error  which  is  being 
corrected  by  these  amendments),  the 
HON  does  not  use  the  term  "industrial 
furnace."  In  order  to  use  that  term 
consistently,  it  would  have  to  be  added 
to  multiple  locations  throughout  three 
subparts,  and  a  new  definition  would 
probably  be  needed.  In  contrast,  the 
provisions  for  "boilers"  are  already 
appropriate  for  industrial  furnaces. 
Thus,  the  desired  resuU  can  be 
accomplished  writh  less  revision  of  the 
regulatory  text. 

The  EPA  also  considered  the  option  of 
calling  these  devices  "incinerators", 
because  many  industrial  furnaces  more 
closely  resemble  incinerators  than 
boilers,  i.e.,  they  combust  organic  HAP 
without  producing  steam.  However,  in 
this  case  there  would  still  be  confusion 
because  RCRA  regiilations  differentiate 
between  incinerators  and  industrial 
furnaces.  Additionally,  incinerators  and 
industrial  furnaces  are  regulated  under 
different  subparts  of  the  RCRA 
regulations.  This  would  make  the 
HON's  cross-references  to  RCRA 
regulations  extremely  complex,  if  the 
EPA  attempted  to  address  industrial 
furnaces  in  the  existing  HON  provisions 
for  incinerators.  In  contrast,  boilers  and 
industrial  furnaces  are  regulated  in  the 
same  subpart  of  the  RCRA  regulations 
(40  CFR  part  266,  subpart  H),  so  that  the 
existing  cross-references  may  be  used 
without  revision.  After  balancing  all 
these  factors,  the  EPA  concluded  the 
best  approach  would  be  to  include 
industrial  furnaces  within  the  HON 
definition  of  "boiler." 

E.  Monitoring/Recordkeeping/Reporting 
Provisions 

1.  Correction  to  Monitoring 
Requirements  for  Acid  Gas  Scrubbers 

The  EPA  is  also  proposing  corrections 
to  the  requirements  for  continuous 
monitoring  of  gas  flow  entering  an  acid 
gas  scrubber.  In  cases  where  a  scrubber 
is  used  after  a  combustion  device  for 
halogenated  streams,  subpart  G 
currently  requires  that  a  flow  meter  with 
a  continuous  recorder  be  installed  at  the 
scrubber  inlet  to  measure  gas  flow.  The 
EPA  has  received  new  information  that 
demonstrates  that  continuous 
monitoring  of  this  acid  gas  stream  is 
impractical  due  to  the  harsh  conditions 
at  the  scrubber  inlet.  A  continuous 
monitoring  device  would  be  expected  to 
have  a  very  short  service  life  due  to  the 
combination  of  high  temperature  and 
corrosivity/low  pH.  Thus,  it  would  be 
extremely  costly  to  comply  with  the 
current  requirement  for  continuous 
monitoring  of  gas  stream  flow. 
Therefore,  the  EPA  is  proposing  to 


revise  §  63.114(a)(4)(ii)  and 
§63.127(a)(4)(ii)  to  allow  three  different 
options  for  determining  gas  flow.  Each 
of  these  options  would  provide 
su^icient  data  to  determine  a  liquid/gas 
(L/G)  ratio  for  use  in  monitoring 
operation  of  the  acid  gas  scrubber. 

The  first  option  being  proposed 
would  allow  owners  or  operators  to 
determine  gas  flow  to  the  scrubber  by 
using  the  design  blower  capacity,  with 
appropriate  adjustments  for  pressure 
drop.  This  would  provide  a  "worst 
case"  gas  flow.  If  the  required 
compliance  demonstration  showed  that 
a  scrubber  could  meet  the  emission 
reduction  requirements  of  subpart  G  for 
hydrogen  halides  and  halogens  during 
these  worst-case  flow  conditions,  the 
EPA  anticipates  that  comphance  would 
also  be  achieved  during  conditions  of 
lower  gas  flow. 

In  the  second  proposed  option,  the 
EPA  recognizes  that  some  post- 
combustion  scrubbers,  regulated  under 
RCRA.  are  already  required  to  determine 
a  L/G  ratio  to  demonstrate  compliance 
"  with  emission  reduction  requirements. 
The  EPA  is  proposing  that  methods  of 
determining  gas  flow  which  have  been 
utilized  to  comply  with  pre-existing 
RCRA  regulations  should  also  be 
acceptable  for  purposes  of  subpart  G. 
This  proposed  option  also  provides  that 
a  determination  made  before  the 
compliance  date  for  this  rule  may  be 
used  in  the  compliance  demonstration  if 
it  is  still  representative. 

Finally,  the  EPA  is  proposing  that 
owners  or  operators  may  develop  a  gas 
flow  determination  plan.  The  plan 
would  specify- a  reliable  method  for 
determining  gas  stream  flow,  to  provide 
a  representative  or  at  least  a  worst-case 
flow  rate  during  representative 
operating  conditions.  Recordkeeping 
requirements  would  apply.  The  EPA 
believes  that  this  performance-oriented 
option  is  necessary  due  to  the  wide 
variety  of  technologies  and  process 
configurations  in  existence.  For 
example,  many  SOCMI  combustion 
units  utilize  multiple  scrubbers  in 
series.  This  may  require  a  different 
approach  to  determining  gas  flow,  than 
when  a  single  scrubber  is  used. 

2.  Implementation  Plans 

With  today's  proposed  amendments, 
EPA  is  proposing  to  remove  the 
requirement  for  submittal  of 
implementation  plans  for  existing 
sources'  emission  points  that  are  not 
included  in  an  emissions  average. 
Under  the  April  22, 1994,  rule,  owners 
or  operators,  who  have  not  yet 
submitted  an  operating  permit 
application  with  the  information 
specified  in  §  63.152(e),  were  required 
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to  submit  by  April  22,  1996,  an 
implementation  plan  for  points  not 
included  in  an  emissions  average.  On 
February  29,  1996  (61  FR  7716),  this 
date  was  revised  to  December  31,  1996, 
to  allow  time  for  owners  or  operators  of 
sources  to  consider  recent  changes  to 
the  rule  and  to  allow  for  expected 
further  revisions  to  the  rule. 

This  change  is  being  proposed 
because  it  no  longer  appears  that  this 
report  would  serve  a  useful  hinction, 
and  the  implementation  plan  for  points 
not  included  in  an  emission  average 
represents  a  duplicative  and 
unnecessary  burden  with  the 
Notification  of  Compliance  Status.  By 
December  31.  1996,  many,  if  not  most, 
sources  will  have  already  submitted  the 
information  covered  by  the 
implementation  plan  in  permit 
applications,  .^ny  remaining  sources 
will  be  covered  by  subsequent  permit 
applications.  Thus,  the  implementation 
plan  requirement  is  redundant  and, 
therefore,  unnecessarv.  Furthermore,  the 
implementation  plan  for  points  not 
included  in  an  emission  average  would 
not  have  been  subject  to  EPA  approval. 
Finally,  eliminating  the  implementation 
plan  requirement  would  make  the  HON 
consistent  with  later  MACT  standards 
for  the  same  types  of  emission  points 
which  have  not  required  this  report. 
It  should  not  be  inferred  from  this 
proposal  to  eliminate  implementation 
plans  for  points  not  included  in  an 
emissions  average  that  the  requirement 
for  an  implementation  plan  for  points 
mcluded  in  an  emission  average  will  be 
eliminated  This  report  is  needed  to 
ensure  that  a  proposed  average  will 
meet  all  the  criteria  in  the  rule  and  that 
It  will  result  in  credits  exceeding  the 
debits  Because  of  the  complexities  and 
site-specific  nature  of  emissions 
averaging,  this  report  will  remain 
subject  to  EPA  approval. 

3.  Startup/Shutdown/Malfunction  Plans 
The  EPA  is  proposing  to  revise  several 
sections  in  the  rule  to  clarify  the 
requirements  for  start-up/shutdown/ 
malfunction  periods.  These 
clanfications  include  revisions  to  the 
definitions  of  "start-up"  and 
"shutdown"  and  revisions  to  the 
nionitnnng  and  recordkeeping 
requirements  in  §  63.152  of  subpart  G. 
These  changes  are  being  proposed  to 
address  several  oversights  in  the 
original  drafting  and  to  make  the 
requirements  for  start-ups/shutdowns/ 
malfunctions  more  explicit  to  avoid 
potential  misunderstanding  of  the 
requirements 

Revisions  are  being  proposed  to  the 
definitions  for  the  terms  "start-up"  and 
"shutdown"  to  make  these  terms  more 


consistent  and  to  extend  these  terms  to 
include  part  of  a  cmpu  (such  as  a 
wastewater  tank)  as  well  as  the  entire 
unit.  The  present  definitions  also  do  not 
apply  to  control  equipment  used  to 
comply  with  the  rule  or  to  waste 
management  units.  Thus,  if  there  were 
a  start-up/shutdown/malfunction  of  an 
individual  item  of  equipment  or  an  item 
of  equipment  not  presently  included  in 
the  definition,  it  would  not  be 
permissible  for  the  owner  or  operator  to 
follow  the  start-up/shutdown/ 
malfunction  plan  because  it  would  not 
apply.  Since  it  was  intended  that  the 
start-up/shutdown/malfunction  plan 
would  be  followed  in  such  situations, 
the  definitions  are  being  revised  to 
reflect  this  intent.  The  definition  of 
"start-up"  is  also  being  revised  to 
include  activities  associated  with  initial 
start-up,  testing  of  equipment,  and 
transitional  conditions  due  to  changes 
in  product  for  flexible  operation  units. 
The  current  definition  for  "start-up" 
erroneously  excludes  these  activities 
which  should  be  addressed  under  the 
start-up/shutdown/malfunction  plan. 
The  proposed  revisions  correct  these 
drafting  errors.  As  part  of  the  correction 
to  the  definitions  for  "start-up"  and 
"shutdown,"  EPA  is  also  proposing  to 
add  two  paragraphs  to  §63. 102(a)  to 
clarify  operational  requirements  during 
periods  of  start-up/shutdown/ 
malfunction.  These  provisions  are 
necessary  to  avoid  misuse  of  the  revised 
definition  of  the  term  "shutdown." 

Revisions  are  being  proposed  for 
several  paragraphs  in  §63.152  to  clarify 
that  monitoring  is  not  required  during 
periods  when  the  soiurce  is  not 
operating  and  that  the  start-up/ 
shutdowrn/malfunction  plan  details  the 
monitoring  requirements  during  periods 
when  the  plan  is  appUcable.  Currently, 
the  rule  does  not  expUcitly  address 
monitoring  requirements  during  periods 
when  thjB  source  is  not  operating. 
Because  of  concerns  that  this  absence  of 
direction  could  be  interpreted  as 
requiring  monitoring  after  shutdown  of 
a  source,  clarifying  language  is  being 
proposed  to  remove  any  potential  for 
misinterpretation.  Minor  revisions  are 
proposed  to  §  63.152,  paragraphs  (c)  and 
(f)  to  clarify  that  data  recorded  during 
periods  of  start-up/shutdown/ 
malfunction  are  not  excursions  and  are 
not  to  be  included  in  averages  of 
monitoring  data.  These  changes  are 
being  made  to  ensure  that  it  is  clear  that 
during  periods  of  start-up/shutdown/ 
malfunction  the  source  is  required  to 
follow  the  procedures  in  the  start-up/ 
shutdown/malfunction  plan  in  Heu  of 
requirements  that  would  otherwise 


apply  to  the  affected  emission  points 
under  subpart  G. 

4.  Alternative  recordkeeping  provisions 

Today's  proposed  changes  to  the  rule 
include  addition  of  new  provisions  to 
allow  use  of  an  alternative 
recordkeeping  system  that  records  fewer 
data  points  during  periods  of  routine 
comphance  provided  the  system  meets 
specified  criteria  and  the  system  is 
verified  aimually  to  meet  the 
requirements.  The  proposed  provisions 
would  provide  an  ahemative  to  the 
existing  provisions  m  §  63.152(f)  for 
data  compression  systems.  These  new 
provisions  are  expected  to  reduce 
recordkeeping  burden  for  some 
facilities 

The  proposed  alternative 
recordkeeping  provisions  allow  an 
owmer  or  operator  to  use  an  exception- 
only  recording  system  provided  the 
system  meets  specified  criteria  and  the 
system  is  demonstrated  to  operate 
properly  initially,  annually,  and  on 
demand.  The  new  provisions  require 
that  the  monitoring  system  be  able  to: 
(1)  Detect  abnormal  or  "impossible" 
data  (e.g..  temperature  reading  of 
-ZOCC  on  a  boiler).  (2)  detect 
inappropriate  "flat-line"  data,  (3)  alarm 
at  a  set-point  that  i?  related  to  a  limit  on 
a  parameter  range,  (4)  generate  a 
running  daily  average  that  could  be 
used  by  plant  personnel  or  to  satisfy  an 
inspector  that  the  system  is  operating 
and  the  parameter  is  within  established 
limits,  and  (5)  allow  a  system  check  on 
demand  during  normal  operations  to 
verify  that  the  system  is  recording  data 
properly.  A  description  of  the 
monitoring  system,  and  the  most  recent 
superseded  description,  must  be 
retained.  The  current  description  would 
be  retained  at  least  5  years  and  longer, 
if  it  has  not  been  superseded,  h  must  be 
retained  either  on-site  or  by  a  method 
that  allows  access  within  two  hours 
after  a  request.  The  most  recent 
superseded  description  would  be 
retained  for  at  least  5  years  from  its 
creation  but  could  be  stored  off-site  if  it 
is  more  than  six  months  old.  If  the 
superseded  version  is  already  more  than 
5  years  old  (at  the  time  it  becomes 
superseded)  it  may  be  discarded 
immediately.  The  facility  would  select 
the  specific  levels  for  the  alarm  set 
points  considering  the  variability  of  the 
process  operations  and  the  control 
device  stabihty  under  different 
operating  conditions.  It  is  expected  that 
these  alarm  set  points  would  be 
established  at  a  level  such  that 
corrective  action  could  be  taken  to 
prevent  occurrence  of  a  parameter 
excursion.  The  alternative  provisions 
allow  the  owner  or  operator  to  retain 
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only  the  daily  average  value  under  most 
circumstances.  If  no  excursions  occur  in 
a  period  of  6  consecutive  months,  the 
owner  or  operator  is  not  required  to 
record  the  daily  average,  but  must 
record  and  retain  weekly  at  least  one 
parameter  value  during  a  period  of 
operation  other  than  a  start-up, 
shutdown,  or  malfunction.  If  a  non- 
excused  excursion  occurs,  the  owner  or 
operator  must  immediately  resume 
retaining  the  daily  average  value  for 
each  day.  An  owner  or  operator  electing 
to  use  this  alternative  is  required  to 
notify  EPA  in  the  Notification  of 
Compliance  Status  or  periodic  report 
with  updates  whenever  there  is  a 
change  in  the  frequency  of  data 
retention. 

The  proposed  alternative  system  in 
§63.152(gj  differs  from  the  ahemative 
system  for  data  compression  systems 
provided  in  §  63.152(f)  and  the  existing 
continuous  monitoring  requirements  in 
that  the  §  63.152(g)  alternative  bases 
compliance  on  demonstration  of  a 
system  and  records  for  periods  of 
abnormal  operation.  The  EPA  believes 
that  this  alternative  provides  an 
opportunity  to  use  current  technology  to 
reduce  the  cost  of  monitoring  and 
compliance  demonstration.  It  is  also 
anticipated  that  facilities  electing  to  use 
these  provisions  will  have  better 
emission  control  than  facilities  not 
using  an  early  warning  type  system. 
Because  the  system  has  to  pass  an 
initial,  annual,  and  on  demand 
performance  demonstration,  EPA 
believes  that  there  are  sufficient 
safeguards  to  ensure  the  system  is     ' 
operated  properly. 

5.  Miscellaneous  Clarifying  Edits  to 
Recordkeeping  Requirements 

The  proposed  amendments  to  the  rule 
include  several  other  revisions  to  reduce 
the  recordkeeping  burden  of  the  rule  in 
addition  to  those  described  above.  First, 
the  proposed  amendments  include  an 
additional  alternative  for  cmpus  that  do 
not  use  as  a  reactant,  or  make  as  a 
product,  any  of  the  organic  HAP's  listed 
in  table  2  of  subpart  F.  Parallel  changes 
are  also  being  proposed  for  similar 
documentation  requirements  in  subpart 
I.  The  new  provisions,  which  would  be 
added  to  §  63.103(e)  and  §  63.192(k), 
would  allow  an  owner  or  operator  to 
document  the  inapplicabihty  of  the  rule 
on  the  request  of  an  inspector.  This 
alternative  is  being  provided  because  it 
was  never  EPA's  intent  to  impose  an 
ongoing  recordkeeping  requirement  on 
sources  not  subject  to  the  rule  and 
because  the  current  provisions  can  be 
interpreted  to  impose  such  a 
requirement. 


EPA  proposes  to  revise  §  63.103(c)  to 
remove  the  requirement  for  an  owner  or 
operator  to  maintain  copies  of  reports  if 
the  report  has  been  sent  to  the  EPA 
Regional  Office  and  the  State  agency.  If 
the  EPA  Regional  Office  has  waived  the 
requirement  for  submittal  of  reports  to 
the  Region,  the  owner  or  operator  is  not 
required  to  maintain  copies  of  the 
reports.  This  revision  is  being  made  due 
to  concern  that  misplacing  a  copy  of  a 
report  would  be  a  violation,  even 
though  the  report  had  been  properly 
submitted.  This  was  not  EPA's  intent. 

It  is  also  proposed  to  revise 
§  63.103(c)  to  reduce  the  volume  of 
records  that  must  be  stored  on-site. 
Concern  has  been  expressed  that  on-site 
storage  is  often  limited  and  more  costly 
than  off-site  storage.  Subpart  F  currently 
requires  the  most  recent  2  years'  records 
to  be  stored  on-site.  The  proposed 
revision  would  specify  that  at  least  6 
months'  records  either  be  stored  on-site 
or  be  available  within  2  hours  by  any 
means.  The  remaining  4  and  one-half 
years  worth  of  records  may  be  retained 
off-site.  A  definition  of  "on-site"  would 
be  added  to  clarify  that  the  records  may 
be  kept  anywhere  at  the  source,  such  as 
a  central  filing  area.  These  changes  are 
being  made  to  clarify  what  the  necessary 
records  are  and  to  specify  the 
performance  objective,  and  not  the 
method,  that  must  be  used  to  comply 
with  the  requirement. 

The  proposed  amendments  to  subpart 
F  include  revisions  to  §  63.103(c)(2) 
documentation  requirements  for  periods 
of  start-up/shutdown/malfunction.  The 
proposed  changes  would  make  these 
provisions  consistent  with  the 
requirements  in  subpart  A  (General 
Provisions)  to  document  and  report 
periods  in  which  excess  emissions 
occur.  Another  proposed  change  to 
reduce  burden  and  simplify  the 
reporting  requirements  is  the 
elimination  of  the  difference  in 
submittal  dates  for  reports  sent  by  U.S. 
Mail  and  by  other  delivery  services. 
This  proposed  revision  to  §  63.103(d)(1) 
specifies  that  reports  shall  be  submitted 
on  or  before  the  relevant  dates  and  the 
provisions  in  §63.103(d)(l)(i)  and  (ii) 
would  be  removed  from  the  rule.  This 
change  is  being  made  to  eliminate  an 
unnecessary  restriction. 

The  proposed  amendments  include 
revisions  to  table  3  of  subpart  F  to 
clarify  the  appUcability  of  specific 
sections  in  subpart  A  to  subpart  H. 
Table  3  to  subpart  F  currently  does  not 
explicitly  detail  the  applicabifity  of  the 
requirements  to  subpart  H,  and  there  are 
some  incorrect  references  to  subpart  A. 
The  proposed  revisions  to  the  table 
correct  diese  errors. 


6.  Miscellaneous  Changes  to  Monuormg 
Requirements 

The  EPA  is  proposing  to  clarify  the 
instrument  installation,  calibration, 
operational,  and  maintenance 
requirements  that  occur  throughout 
subpart  G  for  instrumental  monitoring 
of  control  devices.  The  current  rule 
requires  the  owner  or  operator  to  follow 
the  instrument  manufacturer's 
recommendations  for  installation, 
calibration,  and  maintenance.  The 
proposed  revision  would  allow  the 
owner  or  operator  to  develop  a  written 
procedure  that  provides  adequate 
assurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
accurately.  This  revision  is  being 
proposed  because  many  facilities  in  the 
SOCMI  industry  do  not  purchase  ofi'- 
the-shelf  monitoring  systems.  Instead,  it 
is  common  in  this  industry  to  develop 
monitoring  systems  from  equipment 
purchased  firom  several  suppliers.  Thus, 
it  is  likely  that  there  are  no 
manufacturer's  instructions  for  the 
particular  system  installed.  Even  in 
cases  where  a  monitoring  system  is 
purchased  and  used  without  substantial 
modification,  the  environment  in  which 
the  instrument  is  operating  may  differ 
from  the  manufacturer's  expected 
conditions  sufficiently  to  make  the 
manufacturer's  recommendations 
meaningless  or  inappropriate.  The 
proposed  amendment  would  provide 
the  necessary  flexibility  while 
preserving  the  intent  to  ensure  accurate 
data. 

Today's  proposed  amendments  also 
clarify  that  the  requirement  to  monitor 
regeneration  stream  "mass  flow"  in 
carbon  adsorbers  means  volumetric  flow 
of  the  regeneration  stream.  This 
requirement  occurs  in  several  places  in 
the  rule  (e.g..  40  CFR  §  63.114(b)(3)). 
The  language  in  these  sections  is  being 
revised  because  there  is  concern  that  the 
word  "mass"  might  be  misinterpreted  as 
prohibiting  existing  types  of  monitoring 
that  meet  the  intent  of  the  requirement. 
The  purpose  of  the  requirement  is 
simply  to  monitor  to  show  that  the 
carbon  beds  are  being  regenerated  and 
maintained  properly.  While  there  are 
systems  that  provide  a  measure  of  the 
mass  by  monitoring  several  parameters 
and  converting  the  results  to  mass,  these 
systems  as  well  as  volumetric  flow 
metering  systems  all  start  with 
measurements  of  volume.  The  proposed 
amendments  replace  all  existing 
references  to  'mass  flow"  with  "mass  or 
volumetric  flow." 

The  EPA  is  also  proposing  to  amend 
subpart  G  by  revising  the  definition  of 
"flow  indicator"  and  by  revising  the 
regulatory  language  specifying  the 
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requirement  for  monitoring  by-pass 
lines  (e.g.  §63.n4(d)(l))  to  be 
consistent  with  the  provisions  and 
definitions  in  subpart  H.  The  proposed 
definition  includes  reference  to  devices 
that  detect  the  potential  for  diversion  of 
a  stream  by  methods  other  than  "flow" 
monitoring  and  the  by-pass  monitoring 
requirements  no  longer  refer  exclusively 
to  the  presence  of  flow  or  imply  that 
flow  has  to  be  measured.  The  revised 
definitions  and  rule  provisions  allow 
use  of  any  means  that  will  provide  an 
indication  of  diversion  of  the  stream 
from  the  control  device. 

7.  Manual  Recordkeeping  Provisions 

The  EPA  is  requesting  comment  on 
whether  the  provisions  in  §  63.151(g)(3) 
for  manual  recordkeeping  systems 
should  be  revised  to  allow  requests  for 
approval  of  monitoring  on  a  less 
frequent  basis  than  once  every  15 
minutes.  The  EPA  has  received  requests 
that  this  provision  allow  monitoring 
once  per  8-hour  shift  (or  less  frequently) 
if  the  owner  or  operator  can 
demonstrate  that  operating  parameters 
for  the  control  device  do  not  vary 
significantly  over  time.  Examples  of 
systems  that  the  requestor  believed 
should  require  only  limited  monitoring 
include  condensers  and  acid  gas 
scrubbers  that  vary  slowly  over  time. 
The  requestor  believed  that  the  present 
rule  requirements  impose  a  significant 
burden  on  facilities  without  automated 
recording  systems  since  plant  personnel 
would  have  to  expend  considerable  time 
recording  data. 

In  previous  decisions  on  requests  for 
alternative  monitoring  systems  for 
standards  established  under  40  CFR 
parts  60  and  61,  EPA  has  sometimes 
allowed  less  frequent  monitoring  based 
on  consideration  of  the  level  of  the 
actual  emissions  in  relation  to  the 
standard  and  the  control  technology 
stability.  These  reviews  have  considered 
the  process  operating  characteristics  and 
the  nature  of  the  types  of  control 
problems  that  could  occur.  In  situations 
where  it  is  extremely  unlikely  that  a 
significant  emission  event  could  go 
undetected,  less  frequent  monitoring 
has  been  allowed.  If  EPA  were  to  revise 
subpart  G  to  allow  less  frequent 
monitoring  for  facilities  with  manual 
recordkeeping  systems,  it  is  likely  that 
the  provisions  would  require  that  the 
emission  point  be  operated  at  a  level 
-substantially  below  the  level  of  the 
standard  (e.g.,  a  TRE  greater  than  4,  a  99 
percent  reduction  when  the  rule 
requires  a  95  percent  reduction,  or  a 
substantially  lower  emission  rate  than 
allowed  1.  and  its  availability  would  be 
limited  to  certain  control  technologies. 
Monitoring  less  frequently  than  once 


per  hour  might  be  appropriate  for 
carbon  adsorbers  and  some  absorbers 
but  less  frequent  monitoring  would  not 
be  appropriate  for  equipment  such  as 
condensers.  Adsorbers  tend  to  exhibit 
failure  over  a  relatively  long  period  of 
time  while  condensers  can  fail  quickly 
if  a  compressor  fails  or  if  flow  rates 
through  the  condenser  are  increased 
significantly.  Monitoring  a  condenser 
once  a  day  could  permit  a  significant 
undetected  emissions  episode.  The  EPA 
is  not  currently  proposing  a  reduced 
frequency  of  monitoring.  However,  the 
EPA  requests  comment  on  the  need  for 
a  reduced  frequency  as  well  as  the 
appropriate  criteria  for  allowing  the  use 
of  less  frequent  monitoring  (such  as 
once  per  shift)  and  the  basis  for  the 
recommended  criteria. 

F.  Overlap  with  Other  Regulations 

1.  Benzene  Waste  NESHAP 

The  April  22,  1994  rule  requires  that 
sources  with  wastewater  streams  subject 
to  control  requirements  in  the  HON  and 
Benzene  Waste  NESHAP  (40  CFR  part 
61,  subpart  FF)  comply  with  both  rules. 
Since  April  1994.  members  of  the 
regulated  community  have  objected  that 
this  requirement  unnecessarily 
increases  the  cost  of  demonstrating 
compliance  and  complicates 
management  of  environmental  programs 
at  a  facility  without  providing  a 
corresponding  environmental  benefit. 
To  address  these  concerns,  EPA  is 
proposing  to  add  a  compliance  option  to 
§63.1 10(e)(1)  that  would  allow  some 
consolidation  of  the  inspection, 
monitoring,  recordkeeping,  and 
reporting  requirements  of  these  two 
NESHAP. 

The  proposed  amendments  would 
allow  an  owner  or  operator  to  use  the 
wastewater  provisions  of  this  rule  as 
compliance  with  the  provisions  of  the 
Benzene  Waste  NESHAP  provided  two 
conditions  are  met.  First,  the  owner  or 
operator  must  comply  with  the 
wastewater  provisions  of  subpart  G. 
Second,  for  any  Group  2  wastewater  or 
organic  stream  whose  benzene 
emissions  are  subject  to  control  under 
the  provisions  of  the  Benzene  Waste 
NESHAP.  the  owner  or  operator  will 
comply  with  the  requirements  for  Group 
1  wastewater  streams  in  subpart  G  for 
that  stream.  This  proposed  additional 
compliance  option  is  designed  to 
maintain  the  applicability  and 
stringency  of  existing  control 
requirements  for  the  Benzene  Waste 
NESHAP  while  providing  an 
opportunity  to  reduce  the  complexity  of 
the  compliance  demonstration  by 
reducing  the  number  of  separate  rules 
that  apply  to  the  equipment.  The 


number  of  streams  that  are  subject  to 
control  under  the  Benzene  Waste 
NESHAP  would  not  be  changed  by 
electing  to  use  this  option.  The  EPA 
wishes  to  emphasize  that  this  additional 
compliance  option  would  not  supersede 
any  existing,  still-effective  agreements 
to  take  mitigating  actions  that  were 
granted  in  exchange  for  additional 
compliance  time  with  the  Benzene 
Waste  NESHAP.  These  agreements 
would  not  be  altered  by  this  proposed 
amendment  to  this  rule. 

2.  Resource  Conservation  and  Recovery 
Act  (RCRA) 

In  developing  the  April  1994  rule, 
EPA  attempted  to  address  the  problem 
of  overlapping  requirements  by 
specifying  which  provisions  apply  for 
each  of  the  known  cases  of  overlapping 
rules.  These  instructions  on  overlapping 
requirements  were  provided  in  §  63.110 
of  subpart  G  and  in  §  63.160  of  subpart 
H.  Since  issuance  of  the  rule,  EPA  has 
learned  that  there  is  another  broad 
category  of  overlapping  RCRA 
requirements  that  was  not  addressed  in 
the  April  1994  rule.  In  today's 
amendments,  EPA  is  proposing 
provisions  to  allow  use  of  certain  RCRA- 
required  monitoring  to  satisfy 
corresponding  requirements  in  subpart 
G  and  H.  These  proposed  provisions 
would  be  added  to  these  subparts  as 
§  63.110(h)  and  §63.172(n). 

The  April  1994  rule  addressed  the 
known  overlaps  of  control  requirements 
between  the  RCRA  rules  in  40  CFR  parts 
260  through  272  and  the  wastewater 
control  requirements  of  this  rule.  Due  to 
an  oversight,  the  April  1994  rule  did  not 
specify  the  applicable  requirements  in 
cases  where  the  same  control  device 
(e.g.,  incinerator  or  adsorber)  is  subject 
to  a  RCRA  rule  and  would  be  used  to 
comply  with  requirements  for  non- 
wastewater  provisions  of  this  rule. 
Presently,  the  April  1994  rule  would 
require  the  owner  or  operator  to  comply 
with  the  applicable  monitoring, 
recordkeeping,  and  reporting  provisions 
of  each  rule.  Compliance  with  both 
rules'  monitoring,  recordkeeping,  and 
reporting  requirements  would 
significantly  increase  the  cost  of 
compliance  demonstrations  without 
providing  a  corresponding 
environmental  benefit.  To  reduce  this 
unnecessary'  burden,  the  EPA  is 
proposing  to  allow  an  owner  or  operator 
to  elect  to  use  the  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  parts  260 
through  272  for  this  rule. 

The  EPA  considers  this  proposed 
ccmsolidation  of  overlapping 
monitoring,  recordkeeping,  and 
reporting  requirements  to  be  appropriate 
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because  the  RCR.^  air  rules  and  the 
HON  have  the  same  objective  and 
monitor  similar  operational 
charartenstics  of  control  devices.  In 
general,  the  RCR.\  requirements  tend  to 
require  more  frequent  monitoring  and 
retention  of  more  detailed  information. 
Therefore,  it  is  possible  to  use  the  RCRA 
data  and  reports  to  demonstrate 
compliance  with  the  provisions  of  this 
rule. 

Today's  amendments  also  propose  to 
accept  demonstrations  of  compliance 
with  RCR.^  requirements  as 
demonstration  of  compliance  with  the 
process  vent,  transfer  operations,  storage 
vessels,  and  equipment  leak  provisions 
of  the  HON.  The  wastewater  provisions 
in  subpart  G  presently  exempt 
hazardous  waste  incinerators  permitted 
under  40  CFR  part  270  and  boilers  and 
industrial  furnaces  permitted  under  40 
CFR  part  266  from  performance  test 
requirements  of  §  63.139.  These  RCRA 
air  rules  were  judged  to  be  at  least  as 
stringent  in  controlling  air  emissions  as 
this  rule  so  that  a  second  compliance 
demonstration  was  not  necessary.  This 
judgment  is  applicable  to  the  control 
requirements  for  the  non-wastewater 
provisions  of  this  rule.  Therefore,  it  is 
proposed  to  add  these  rules  to  the  list 
of  controls  exempted  from  performance 
tests  or  other  compliance  demonstration 
requirements  in  § 63.116(b),  §63. 128(c), 
and  §  63.139(d)(4)  and  to  add  provisions 
to  §  63.120(d)  to  Hst  controls  exempt 
from  compliance  demonstration 
requirements. 

G.  Proposed  Changes  to  Subparts  H  and 
I 

In  addition  to  the  applicable  changes 
discussed  in  earlier  sections  of  this 
preamble,  the  proposed  changes  to 
subpart  H  consist  of:  (1)  clarification  of 
the  terms  "repaired"  and  "first  attempt 
at  repair"  and  clarification  of  the 
followup  monitoring  requirements  for 
connectors  and  valves;  (2)  correction  of 
§  63.180(b)(4)  to  allow  use  of  calibration 
gases  other  than  methane;  and  (3) 
miscellaneous  corrections  and 
clarifications  to  the  wording  of  a  few 
paragraphs. 

1.  Clarification  of  Definitions 

The  EPA  is  proposing  to  revise  the 
definitions  of  the  terras  "repaired"  and 

"first  attempt  at  repair.'"  These  proposed 
changes  are  intended  to  eliminate  the 
confusion  that  presently  exists  regarding 
what  monitoring  is  required  after  leaks 
are  repaired  The  definition  of 
"repaired"  presently  states  that  the 
equipment  is  adjusted  or  otherwise 
altered  to  eliminate  a  leak.  The  EPA  has 
received  inquiries  whether  this     ; 
definition  implies  that  there  must  be 


proof  bv  monitoring  data  that  the  leak 
was  repaired.  These  questions  have 
been  raised  because  other  sections  of 
subpart  H  impose  such  a  requirement. 
Because  of  inquiries  such  as  these,  EPA 
reviewed  subpart  H  and  determined  that 
the  confusion  regarding  the  requirement 
was  due  in  part  to  the  lack  of  specificity 
in  the  definition  of  the  terms  "repaired" 
and  "first  attempt  at  repair."  The 
proposed  amendments  to  subpart  H 
would  revise  these  definitions  to 
explicitly  include  reference  to 
verification  monitoring  according  to  the 
procedures  in  §  63.180(b)  and  (c),  as 
appropriate.  From  this  review,  it  was 
also  determined  that  some  of  the 
confusion  was  arising  from  lack  of 
specific  statement  in  applicable  sections 
of  the  rule  that  verification  monitoring 
was  required.  The  proposed  changes  to 
subpart  H  would  correct  this  problem. 

2.  Followup  Monitoring 

The  EPA  has  received  inquiries 
regarding  the  requirements  for 
monitoring  within  3  months  after  repair 
of  a  leaking  valve  and  the  relationship 
between  this  monitoring  and  the 
periodic  monitoring  required  by  the 
standard.  The  proposed  amendments 
would  add  provisions  to  §63.168(0(3)  to 
clarify  that  (1)  monitoring  is  conducted 
according  to  the  procedures  specified  in 
§  63.180  (b)  and  (c)  and  (2)  the  periodic 
monitoring  may  be  used  to  satisfy  this 
requirement  if  the  timing  of  this 
monitoring  coincides  with  the  timing 
specified  for  the  followup  monitoring. 
The  new  provisions  that  would  be 
added  to  §63.168(0(3)  would  also 
specify  how  to  consider  the  results  of 
this  monitoring  in  the  calculation  of 
percent  leaking  valves  should  a  leak  be 
detected.  These  proposed  changes 
would  revise  the  rule  to  correct 
oversights  in  the  original  drafting  and  to 
ensure  that  the  rule  reflects  EPA's 
intent. 

The  EPA  has  also  received  inquiries 
regarding  whether  subpart  H  requires 
followup  monitoring  of  connectors 
found  to  be  leaking.  These  questions 
have  arisen  due  to  a  lack  of  clarity  in 
§63.174  (c)(l)(i)  and  (c)(l)(ii)  that  these 
provisions  apply  to  connectors  that  have 
been  opened.  The  proposed  change  to 
the  rule  would  clarify  this  point. 

3.  Calibration  Gases  Other  Than 
Methane 

The  EPA  is  proposing  to  revise 
§  63.180(b)(4)  to  allow  use  of  calibration 
gases  other  than  methane.  Since  April 
1994,  some  industry  representatives  and 
equipment  vendors  have  expressed 
concern  to  EPA  that  present  restriction 
to  use  methane  as  the  calibration  gas 
precludes  use  of  the  procedures  in 


Method  21  which  permit  calibration 
with  another  reference  compound.  As 
discussed  in  the  April  22, 1994  Federal 
Register,  EPA  intended  to  allow  the  use 
of  reference  compounds  other  than 
methane  in  the  calibration  gases. 
However,  due  to  a  drafting  error 
§63.180(b)(4)(ii)  was  not  modified  to 
allow  this  flexibility.  The  proposed 
amendments  to  this  section  of  the  rule 
would  revise  this  paragraph  to  allow  the 
use  of  other  compounds  when  the 
instrument  does  not  respond  to  methane 
or  does  not  meet  the  performance 
specifications  of  §  63.180(b)(2)(i).  The 
EPA  considered  whether  this  revision 
should  include  a  requirement  to  adjust 
the  instrument  readings  to  a  methane 
base  in  order  to  have  die  readings  on  the 
same  basis  as  instruments  calibrated 
using  methane.  The  proposed 
provisions  do  not  require  such  an 
adjustment  for  the  same  reasons  given 
in  the  April  22,  1994  notice  for  removal 
of  the  1992  proposed  rule's  requirement 
of  adjustment  for  response  factors  (59 
FR  19447-19448). 

Changes  to  Subpart  I 

The  proposed  changes  to  subpart  I 
consist  of  corrections  of  several  cross- 
referencing  errors  and  revisions  to  the 
general  recordkeeping  and  reporting 
requirements  in  §63.190(0-  The 
proposed  amendments  to  §  63.190(0  are 
the  same  as  the  revisions  to  §  63.103(c) 
discussed  in  section  in.  E.  5  of  this 
preamble. 

rV.  Basis  for  Proposed  Changes  to 
Wastewater  Provisions 

A.  General  Comments  on  Changes  to 
Wastewater  Provisions 

Today  the  Agency  is  proposing 
amendments  to  the  wastewater 
provisions  in  subpart  G  that  are 
designed  to  clarify  provisions  of  the  rule 
that  have  been  misunderstood  by  some 
in  the  SOCMI  industry.  If  promulgated, 
the  proposed  clarifying  amendments 
would  not  change  the  basic  control 
requirements,  predicted  emission 
reductions,  or  cost  of  the  rule.  A 
summary  of  the  amendments  is 
provided  in  the  following  paragraphs. 

Four  sections  have  been  rewritten 
entirely  in  today's  amendments  to 
improve  clarity  and  to  incorporate  the 
new  "point  of  determination"  concept 
discussed  in  section  IV.D  of  this 
preamble.  The  fouw  sections  address: 
criteria  for  determining  the  Group  1  and 
Group  2  wastewater  streams  (§  63.132); 
performance  standards  for  process 
wastewater  (§  63.138);  procedures  for 
determining  Group  1  and  Group  2 
wastewater  streams  (§63.144);  and 
procedures  for  demonstrating 
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compliance  f§  63  145).  Also, 
requirements  allowing  the  use  of 
floating  flexible  membrane  covers  on 
surface  impoundments  have  been  added 
to  ^63  134,  and  a  section  addressing  in- 
process  equipment  (§63.149)  has  been 
added 

Minor  changes  are  proposed  to  the 
sections  governing  waste  management 
units,  control  devices,  delay  of  repair  of 
waste  management  units,  inspections 
and  monitoring,  recordkeeping,  and 
reporting. 

As  a  resuh,  today's  wastewater 
provisions  are  being  proposed  in 
§§63.132  through  63.147,  in  §63.149,  in 
tables  8  through  20,  in  tables  34  through 
37,  and  in  figure  1  of  appendix  A  to 
subpart  G.  Deletions  include  §63.131 
(reserved  since  information  became 
unnecessar\'  w  ith  amendments)  and  the 
figures  and  tables  14a,  14b,  and  16  to 
subpart  G.  The  proposed  amendments 
would  add  a  new  table  15,  which 
replaces  tables  15a  and  15b  of  the  April 
1994  rule,  and  tables  35  through  37  and 
figure  1,  which  provides  a  key  to  the 
terms  in  the  wastewater  equations. 
Fraction  measured  values  (Fm)  in  Table 
34  were  corrected  for  four  compounds: 
trichlorophenol,  Fm=0.11; 
chlorobenzene,  Fm=1.00;  isophorone, 
Fm=0.51;  and  1,1,2-trichloroethane, 
Fm=1.00.  In  addition,  tables  11. 12. 17, 
and  18  were  revised. 

B.  Wastewater  Definitions 

1.  Summary  of  Significant  Changes 

Significant  changes  proposed  are: 
revisions  to  the  "wastewater" 
definition;  replacement  of  the  "point  of 
generation"  (POG)  definition  with 
"point  of  determination"  (POD) 
definition;  addition  of  "closed"  and 
"open  biological  treatment  process" 
definitions;  addition  of  the  "enhanced 
biological  treatment  system"  definition; 
revisions  to  the  "individual  drain 
system"  definition;  and  deletion  of 
definitions  for  "total  volatile  organic 
hazardous  air  pollutant  (VOHAP)". 
"volatile  organic  concentration",  and 
"VOHAP  concentration." 

Changes  to  some  of  the  definitions, 
especially  "wastewater",  "recovery 
device",  and  "point  of  generation", 
were  necessary  due  to  circularity  and  a 
lack  of  specificity  in  the  definitions.  The 
definitions  were  revised  to  clarify  EPA's 
intent  concerning  which  organic  HAP- 
containing  waters  are  in-process  fluids 
regulated  by  the  provisions  in  §  63.149 
and  which  are  wastewater  and  regulated 
by  the  provisions  in  §63.132  through 
§63.147. 


2.  Revised  Wastewater  Definition 

The  most  significant  change  proposed 
today  to  the  "wastewater    dermition  is 
the  addition  of  the  concept  of  "discard 
The  discard  concept  is  fundamental  m 
distingmshing  which  fluids  exiting  the 
-cmpu  are  subject  to  the  HON 
wastewater  provisions  in  §§63.132 
through  63.147.  Together  with  the  point 
of  determination  and  in-process 
equipment  concepts,  the  revised 
definition  of  wastewater  makes 
decision-making  for  facilities  and 
regulatory  authorities  more 
straightforward,  and  the  rule  more 
easily  implemented.  Since  fluids  in  the 
in-process  equipment  are  also 
controlled  by  the  HON,  emission 
reductions  will  not  be  affected  by  this 
proposed  change. 

3.  Replaced  Point  of  Generation  With 
Point  of  Determination 

Today's  proposal  would  change  the 
definition  for  "point  of  generation"  in 
two  ways — one  way  a  conceptual 
change  and  the  other  a  change  in 
terminology.  "Point  of  generation"  was 
changed  to  "point  of  determination"  to 
distinguish  it  firom  the  term,  "point  of 
generation"  as  used  in  the  Benzene 
Waste  NESHAP.  "Point  of  generation" 
was  defined  in  the  April  1994  rule  as 
"the  location  where  process  wastewater 
exits  the  process  unit  equipment,"  (i.e. 
exits  the  last  recovery  device).  In  today's 
proposal,  it  has  been  replaced  by  "point 
of  determination",  which  is  defined  as 
"each  point  where  the  process 
wastewater  exits  the  chemical 
manufacturing  process  unit."  The  need 
for  and  significance  of  this  change  is 
discussed  in  more  detail  in  section  IV.D. 
of  this  preamble.  - 

4.  Recovery  Device 

The  proposed  amendments  include  a 
revised  definition  of  "recovery  device." 
The  proposed  definition  of  "recovery 
device"  differs  from  the  existing 
definition  in  order  to  reflect  the  revised 
approach  to  the  definition  of 
"wastewater"  and  to  reflect  the  fact  that 
deviations  from  normal  operations  do 
occur. 

Under  the  revised  approach  for 
defining  wastewater,  a  stream  does  not 
become  wastewater  until  it  exits  the  last 
recovery  device.  As  a  recovery  device 
had  been  defined  as  an  item  of 
equipment  used  to  recover  chemicals  for 
fuel  value,  use,  reuse,  or  "sale",  it 
would  seem  impossible — by 
definition — ^to  sell  a  wastewater  stream 
or  residual  extracted  from  a  wastewater 
stream.  In  developing  the  revised 
approach  for  wastewater,  it  became 
apparent  that  using  the  term  "sale  " 


without  any  qualification  in  the 
definition  of  "recovery  device"  left  a 
potential  loophole.  A  bad  actor  could 
"sell"  a  Group  1  stream  to  an  affiliate 
for  a  negligible  amount,  claim  that  it 
was  a  sale  so  that  the  stream  had  not  vet 
exited  the  last  recovery  device  {so  it  was 
not  wastewater),  and  the  affiliate  could 
simply  dispose  of  the  stream  or  residual 
without  treating  it  in  accordance  with 
the  HON  provisions  (and  incurring  the 
costs  of  such  treatment).  The  additional 
language  is  intended  to  remove  the 
possibility  of  such  sham  transactions  by 
limiting  the  concept  of  sales  to  sales  for 
the  same  general  purposes  for  which 
chemicals  may  be  recovered  and 
utilized  within  the  HON  facility 
(i.e., use,  reuse,  or  burning  as  fuel).  The 
EPi\  believes  that  such  language  is 
broad  enough  to  encompass  any  sale 
that  is  not  a  sham  since  "use"  and 
"reuse"  are  ver\'  general  concepts.  The 
definition  also  differs  from  the  existing 
definition  in  that  the  word  "normally" 
now  modifies  the  phrase  "used  for  the 
purpose  of  recovering  ...."  This  change 
was  made  to  recognize  that  occasional 
exceptions  to  normal  usage  can  and  will 
arise. 

5.  Added  Definitions  for  Closed 
Biological  Treatment  Process,  Open 
Biological  Treatment  Process,  and 
Enhanced  Biological  Unit 

Definitions  for  closed  biological 
treatment  process,  open  biological 
treatment  process,  and  enhanced 
biological  treatment  system  would  be 
added  to  the  definitions  in  subpart  G. 
The  new  definitions  are  necessary  to 
make  distinctions  among  biological 
treatment  processes  which  allow  the 
incorporation  of  more  flexible  and  less 
burdensome  compliance  demonstrations 
for  some  facilities.  This  is  discussed  in 
more  detail  in  the  discussion  of  changes 
to  §  63.145  in  section  IV.F.  of  this 
preamble. 

6.  Modified  Individual  Drain  System 
Definition 

The  definition  for  individual  drain 
system  would  be  modified  to  clarify 
three  key  concepts  and  incorporate 
minor  wording  changes.  The  definition 
in  today's  proposal  would  clarify  that 
only  stationary  systems  are  included  in 
the  definition;  that  individual  drain 
systems  are  used  to  convey  residuals  as 
well  as  wastewater  streams:  and  that  the 
individual  drain  system  does  not 
include  in-process  equipment  as 
described  in  §  63.149. 


UMI 


Federal  Register  /  Vol.  61.  No.  166  /  Monday,  August  26,  1996  /  Proposed  Rules 


4.i~n 


7.  Deletion  of  Total  VOHAP.  VO 
Concentration,  and  VOHAP 
Concentration  Etefinitions 

The  EPA  proposes  to  delete  the 
definitions  for  "total  VOHAP",  "VO 
concentration",  and  "VOHAP 
concentration."  As  discussed  in  section 
rV.F.  of  this  preamble,  these  terms 
would  no  longer  be  used  in  the  rule; 
therefore,  the  definitions  would  not  be 
needed. 

C.  Changes  to  §63.132 

In  the  April  1994  rule  and  in  today's 
proposed  changes  to  the  rule,  §  63.132 
provides  the  instructions  on  how  to 
determine  if  a  process  wastewater 
stream  requires  control  and  the  general 
outline  of  requirements  for  process 
wastewater  streams.  The  general 
approach  for  determining  which 
wastewater  streams  are  Group  1  or 
Group  2  would  not  change. 
Determination  of  whether  a  wastewater 
stream  is  Group  1  or  Group  2  would  still 
be  based  on  the  same  concentration  and 
flow  rate  criteria  as  the  current  rule. 
Control  requirements  for  Group  1 
wastewater  streams  still  require  that 
HAP  emissions  be  controlled  until  the 
HAPs  are  either  removed  from  the 
wastewater  or  destroyed.  Today's 
proposal  reorganizes  §63.132  to 
eliminate  redundant  sections,  clarify 
requirements,  and  change  the  order  of 
the  provisions  into  a  more  reader 
friendly  format.  Other  proposed  changes 
include  use  of  the  point  of 
determination  concept  instead  of  the 
point  of  generation  concept  (discussed 
in  IV.D.  of  this  preamble)  and  the 
addition  of  language  prohibiting  the 
discard  of  certain  organic  material  into 
water  or  wastewater. 

Language  prohibiting  the  discard  of 
certain  organic  material  into  water  or 
wastewater  would  be  added  as 
§  63.132(f).  Specifically,  liquid  or  soHd 
organic  materials  containing  greater 
than  10.000  parts  per  million  of  Table 
9  compounds  may  not  be  discarded  into 
water  or  wastewater  unless  the  receiving 
stream  is  managed  and  treated  as  a 
Group  1  wastewater  stream.  The 
prohibition  would  exclude  equipment 
leaks;  activities  included  in  the  start-up/ 
shutdown/malfunction  plan,  including 
maintenance  wastewater;  spills;  and 
samples.  This  paragraph  would  be 
added  to  eliminate  the  potential  for 
dumping  of  high  concentration  organic 
streams,  such  as  off-specification 
product,  into  the  sewer.  The  EPA  seeks 
comment  on  the  appropriate  size  of  a 
sample. 


D.  Basis  of  Determining  Group  Status  of 
a  Wastewater  Stream:  Change  From 
Point  of  Generation  to  Point  of 
Determination 

The  EPA  is  proposing  to  revise  the 
rule  to  base  the  determination  of 
applicability  of  control  requirements  to 
a  wastewater  stream  on  its 
characteristics  at  the  point  where  the 
wastewater  stream  exits  the  last 
recovery  device  instead  of  at  the  point 
of  generation  (POG).  The  new  location 
for  determining  the  characteristics  of  a 
wastewater  stream  is  being  called  the 
point  of  determination  (POD)  to 
distinguish  it  from  the  POG  concept 
used  in  other  air  rules  for  waste  and 
wastewater  such  as  the  Benzene  Waste 
NESHAP.  As  discussed  earlier  in  the 
OVERVIEW  OF  CHANGES  TO  THE 
RULE,  this  proposed  revision  is  one  of 
several  changes  being  made  to  address 
problems  with  drafting  clarity  and 
structure  of  the  wastewater  provisions. 
The  proposed  concept  of  POD  along 
with  the  revised  definitions  for  key 
wastewater  terms  and  the  provisions  for 
in-process  equipment  subject  to  the 
provisions  of  §  63.149  is  consistent  with 
the  emission  and  cost  estimates  used  to 
support  the  April  1994  rule. 

1.  Point  of  Generation  Concept  in  April 
1994  Rule 

In  the  April  1994  rule,  the  term  POG 
is  defined  as  the  point  where  the 
process  wastewater  exits  the  process 
unit  equipment.  The  EPA's  intent  with 
the  POG  approach  was  to  identify 
wastewater  streams  for  control  prior  to 
opportunities  for  losses  due  to 
emissions  to  the  atmosphere,  prior  to 
dilution  with  other  wastewater  streams, 
and  prior  to  partial  treatment  of  the 
wastewater  stream.  If  dilution  or  partial 
treatment  prior  to  a  control 
determination  were  allowed,  some 
wastewater  streams  that  would  have 
required  control  based  on  the 
concentration  criteria  would  not  meet 
the  requirement  of  the  rule  for  control 
and  would  therefore  not  be  treated. 

A  fundamental  premise  of  the  POG 
concept  is  that  a  clear  distinction  can  be 
made  between  process  equipment  and 
waste  management  units.  In 
development  of  the  April  1994  rule, 
EPA  emphasized  that  the  distinction 
was  based  on  whether  the  material  and 
the  unit  in  which  it  is  managed  is  an 
integral  part  of  the  production  process. 
The  EPA  has  learned  since  1994  that 
industry  has  numerous  interpretations 
of  the  concept  of  "integral  to  the 
process"  and  hence  the  POG  concept. 
Interpretations  vary  because  evaluation 
of  what  is  integral  to  the  process  takes 
into  consideration  economic  and 


process  design  factors  as  well  as 
knowledge  of  the  process  and  the 
industry.  Because  processes  and 
configurations  of  equipment  in  facilities 
subject  to  this  rule  vary  widely,  it  is 
difficult  to  develop  a  set  of  criteria  that 
can  be  used  to  make  clear  distinctions 
between  process  and  waste  management 
equipment.  The  combination  of  this 
problem  with  the  ambiguities  and  the 
lack  of  specificity  in  the  other  key 
wastewater  definitions  (e.g.,  wastewater) 
has  resuhed  in  a  rule  that  may  be 
misinterpreted.  It  is  important  that  the 
rule  be  clear  and  unambiguous  so  that 
all  parties  interpret  its  requirements 
consistently. 

Because  of  issues  raised  since 
promulgation  of  the  April  1994  rule 
concerning  EPA's  intent  and  the 
difficulty  of  making  the  POG 
determination,  the  EPA  has  reevaluated 
the  POG  concept.  As  part  of  this 
reevaluation,  EPA  reviewed  the  data 
that  were  used  to  develop  the  emission 
and  cost  estimates  for  the  April  1994 
rule.  It  was  determined  from  this  review 
that  the  industry  responses  in  1990  to 
the  section  114  wastewater 
questionnaires  did  not  reflect  a 
consistent  understanding  of  what  EPA 
considered  to  be  wastewater  and  what 
EPA  meant  by  the  concept  of  POG.  In 
many  cases,  the  respondents  provided 
information  for  a  location  that  was  after 
the  point  that  EPA  considered  to  be  the 
POG.  In  a  few  cases,  it  was  not  possible 
to  determine  from  the  process 
description  and  the  description  of 
wastewater  streams  whether  the 
information  was  or  was  not  after  the 
POG.  Thus,  because  of  the  lack  of 
consistency  in  the  responses,  it  is  not 
possible  to  be  certain  that  the  emission 
and  cost  analyses  used  in  development 
of  the  April  1994  rule  reflected  the  POG 
concept  in  the  rule  language.  Moreover, 
it  is  now  apparent  that  the  POG 
approach  is  inherently  foreign  to  the 
way  facility  operators  view  their 
processes  and  it  is  unlikely  that  this 
concept  would  be  generally  accepted 
and  understood  by  the  regulated 
community.  Because  of  these  practical 
problems,  the  EPA  concluded  that  it 
was  appropriate  to  develop  a  new 
approach  for  the  initial  point  of 
evaluation  of  a  wastewater  stream.  The 
new  approach  that  would  replace  the 
POG  is  called  the  point  of  determination 
(POD). 

2.  Point  of  Determination  Concept  in 
Today's  Proposal 

The  EPA's  intent  in  developing  the 
POD  approach  is  to  have  a  decision 
criterion  that  is  repUcable  and 
imequivocally  specifies  the  location  for 
evaluation  of  a  wastewater  stream  for 
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the  purposes  of  control.  The  POD 
therefore  encompasses  each  point  where 
process  wastewater  exits  the  last 
recovery  device.  This  proposed 
definition  of  POD  would  allow  a  facility 
to  recover  chemicals  for  fuel  value,  use. 
reuse  or  for  sale  for  fuel  value,  use,  or 
reuse.  As  with  the  POG,  under  the  POD 
approach  owners/operators  would  not 
be  allowed  to  mix  streams  together  for 
the  purpose  of  escaping  compliance  by 
the  diluting  of  wastewater  streams  to  a 
level  below  the  1000  ppmw  at  10  L/min 
or  greater  flowrate  or  the  10,000  ppmw 
at  any  flowrate  level.  Under  the  POD 
approach,  process  units  conveying 
process  fluids  in  the  chemical 
manufacturing  process  unit  are  subject 
to  the  requirements  established  in  Table 
35.  Table  35  is  consistent  with  the 
suppression  requirement  for  a 
wastewater  stream  requiring  control. 
Again,  the  EPA's  intent  is  to  allow 
process  fluids  that  have  recovery 
potential  to  be  sent  to  recovery  devices; 
however,  these  fluids  are  required  to  be 
managed  so  as  to  minimize  the  potential 
for  losses  due  to  emissions  to  the 
atmosphere.  In  addition,  making  the 
POD  the  location  after  the  last  recovery 
unit  would  eliminate  the  need  for  the 
recycle  option  allowed  under  the 
current  wastewater  provisions. 

The  EPA  believes  the  POD  approach 
would  allow  more  flexibility  than 
currently  provided  in  the  rule  with 
regard  to  materials  recovery  while 
eliminating  confusion  over  the  initial 
point  of  evaluation  for  a  wastewater 
stream  for  the  purposes  of  control  and, 
at  the  same  time,  maintain  the 
suppression  requirements  for  more 
concentrated  streams.  The  POD 
approach  would  also  make  the 
wastewater  provisions  consistent  with 
the  data  collected  for  development  of 
the  rule  and  with  the  other  provisions 
in  the  rule  concerning  definition  of 
process.  There  are  no  expected  changes 
in  emission  reductions  or  costs 
associated  with  this  revision  to  the  rule. 

The  EPA  considers  the  proposed  POD 
approach  to  provide  a  workable 
alternative  to  the  POG  approach  because 
the  HON  addresses  the  other  emission 
points  in  the  cmpu.  The  EPA  does  not 
believe  that  the  POD  approach  would  be 
appropriate  for  other  rules  that  are  not 
as  comprehensive  in  the  coverage  of 
emission  points.  The  POD  concept 
would  not  be  appropriate  in  cases  where 
it  is  known  that  the  other  emission 
points  would  not  be  subject  to  any 
control  requirements. 


E.  Changes  to  Waste  Management  Unit 
Provisions 

1.  Clarifications  to  Process  Wastewater 
Provisions 

The  proposed  clarifications  to  the  text 
concern  the  mixing  of  wastewater  in 
tanks,  methods  to  insure  a  water  seal  is 
maintained,  use  of  a  Hexible  shield 
restricting  wind  motion  across  the  space 
between  the  discharging  pipe  and  the 
receiving  drain,  and  venting  from 
junction  boxes.  Text  was  added  to 
explain  that  alternative  methods  (other 
than  the  example  given  in  the  rule) 
could  be  used  to  demonstrate  that  water 
seals  are  maintained  properly. 
Clarification  was  added  to  the 
requirements  concerning  the  flexible 
shield  to  describe  more  fully  where  the 
shield  should  be  located.  The  proposed 
clarification  for  the  venting  of  junction 
boxes  was  written  to  explain  the 
difference  between  venting  to  the 
atmosphere  of  jimction  boxes  with 
gravity  wastewater  flow  and  venting  to 
the  atmosphere  of  junction  boxes  with 
wastewater  pumps.  Under  today's 
proposed  clarification  to  the  provisions, 
water  sealed  junction  boxes  with  gravity 
flow  or  systems  that  operate  with  only 
slight  fluctuations  in  the  liquid  level  are 
allowed  to  vent  to  the  atmosphere 
through  a  specified  size  of  vent  pipe. 
Junction  boxes  with  pumps  that  turn  on 
and  off,  allowing  the  junction  box  to 
alternately  empty  and  fill,  are  not 
allowed  to  vent  to  the  atmosphere  due 
to  the  vapor  headspace  turnover  that 
occurs.  Clarifications  were  made  to  the 
process  wastewater  provisions  for 
wastewater  tanks  to  express  more  fully 
the  EPA's  intent  to  suppress  emissions 
firom  these  systems. 

2.  Floating  Membrane  Covers 

Since  April  1994  the  EPA  has 
received  inquires  as  to  the  reason 
floating  membrane  covers  were  not 
allowed  under  the  wastewater 
provisions  of  the  HON.  The  EPA  has 
allowed  the  use  of  floating  membrane 
covers  in  other  rules.  The  EPA 
considered  this  inquiry  and  decided 
that  floating  membrane  covers  would  be 
acceptable  for  suppressing  emissions 
from  surface  impoundments.  Provisions 
would  be  added  to  the  surface 
impoundment  requirements  derived 
from  the  standards  in  Subpart  QQ  of  40 
CFR  part  63  for  floating  membrane 
covers.  The  provisions  provide  the 
requirements  for  the  material  used  for 
construction  of  the  floating  membrane 
cover  and  for  the  installation  of  the 
cover. 


3.  Individual  Drain  System  Suppression 
Requirements 

Since  promulgation  of  the  April  1994 
rule,  industn,-  has  raised  concerns  that 
the  individual  dram  system  suppression 
requirements  would  lead  to  vapor  lock 
in  w^astewater  collection  systems.  A 
vapor  lock  occurs  in  a  wastewater 
system  when  the  wastewater  attempts  to 
flow  into  or  out  of  an  area  that  is  sealed 
and  the  pressure  in  the  system  cannot 
equalize,  thereby  restricting  the  flow  of 
the  wastewater.  The  EPA's  intent  is  to 
suppress  emissions  from  the  collection 
system  and  not  to  seal  the  system  such 
that  gravity  flow-  systems  will  be 
inoperative.  The  concern  over  potential 
for  vapor  lock  to  occur  in  the  individual 
drain  system  would  be  addressed  by 
removing  the  requirement  to  gasket  and 
latch  covers  or  openings. 

In  today's  proposed  amendments,  the 
requirement  to  seal,  gasket,  or  latch 
covers  or  openings  in  the  individual 
drain  system  has  been  deleted.  The 
proposed  amended  text  would  now  read 
that  openings  shall  be  equipped  with  a 
tight  fitting  solid  cover  (i.e.,  no  visible 
gaps,  cracks,  or  holes).  The  EPA  believes 
that  this  requirement  would  minimize 
emissions  from  openings  in  wastewater 
treatment  systems  and  can  be  met 
without  creating  a  vapor  lock.  The  EPA 
recognizes  that  normally  there  will  be  a 
"visible"  point  of  juncture  between  the 
cover  and  the  opening,  such  as  where  a 
manhole  cover  contacts  the  manhole 
frame.  The  point  of  juncture  generally  is 
a  thin,  visible  line  or  crack  running 
around  the  circumference  of  the  cover. 
These  points  of  juncture  are  not 
prohibited.  The  intent  is  to  prohibit 
gaps  or  openings  that  allow  air  flow  into 
or  out  of  the  collection  system.  A  tightly 
fitting  solid  cover  will  contact  the 
manhole  frame  in  such  a  way  that  there 
is  a  surface  (cover)  to  surface  (frame) 
contact.  Certain  minor  surface 
irregularities,  such  as  those  associated 
with  a  manhole  cover  manufactured  by 
casting,  are  acceptable.  A  gap  between 
surfaces  that  are  not  intended  for  sealing 
is  acceptable.  For  example,  a  gap 
between  the  outer  rim  of  a  manhole 
cover  and  the  irmer  rim  of  the  manhole 
is  acceptable,  if  the  actual  sealing 
surface  is  between  the  bottom  of  the 
cover  and  the  top  of  the  manhole. 
Plugged  or  capped  holes  (such  as 
plugged  or  capped  holes  to  insert  a  tool 
for  removal  of  a  cover)  are  acceptable. 
Removal  of  the  plugs  or  caps  is 
unacceptable,  except  for  the  purpose  of 
conducting  those  activities  for  which 
the  rule  allows  the  cover  to  be  opened 
and  provided  the  plug  or  cap  is  replaced 
upon  completion  of  the  activity.  Warped 
covers  that  create  a  gap  for  air  passage 
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are  unacceptable.  The  EPA  believes  that 
relaxing  the  requirements  for  tightly 
fitting  solid  covers  for  individual  drain 
systems  will  suppress  emissions 
effectively  while  also  allowing  small 
changes  in  pressure  to  occur  in  the 
system  and,  thereby,  eliminating  the 
problem  from  vapor  lock. 

4.  Repair  Time  Allowed  for  Waste 
Management  Units 

The  April  1994  rule  provides  that 
repair  can  be  delayed  for  up  to  15  or  45 
days  depending  on  the  type  of  waste 
management  unit.  The  EPA  has  received 
requests  that  45  days  be  allowed  for 
repair  of  all  types  of  waste  management 
units.  This  change  was  requested  in 
order  to  simplify  implementation  of  the 
rule.  The  EPA  evaluated  the  need  for 
additional  time  for  repairs  for  some 
types  of  units  and  determined  that  the 
April  1994  rule  provisions  did  not 
address  situations  where  parts  could  not 
be  obtained  in  the  specified  time  period. 
In  addition,  due  to  an  oversight, 
§  63.140  did  not  allow  delay  of  repair 
when  the  waste  management  unit  was 
taken  out  of  service.  As  a  result,  EPA  is 
proposing  revisions  to  §  63.140  to  allow 
delay  of  repair  when  waste  management 
units  are  taken  out  of  service  and  when 
additional  time  is  necessary  to  obtain 
spare  parts.  The  proposed  revisions  do 
not  revise  the  time  provided  for  repair 
of  some  waste  management  units  from 
15  days  to  45  days. 

F.  Changes  to  §§63.138.  63.144,  and 
63.145 

1.  General 

Three  sections  of  today's  proposed 
rule,  §§63.138,  63.144,  and  63.145, 
were  rewritten  to  improve  clarity,  to 
incorporate  the  point  of  determination 
concept,  and  to  add  flexibility  in  the 
compliance  demonstration  for  facilities 
using  biological  treatment  processes  to 
achieve  the  control  requirements. 
Revisions  to  §63.144  in  the  April  1994 
rule  contained  in  today's  proposal  are 
reorganization  for  clarity;  addition  of 
methods  and  an  alternative  validation 
procedure;  deletion  of  the  term  VOHAP 
from  text;  and  deletion  of  simple 
equations  that  are  unnecessary.  These 
three  sections  are  discussed  together 
because  the  changes  made  to  one  of 
them  most  likely  appears  in  all  three  of 
the  sections.  A  specific  change  will  be 
discussed  where  it  first  appears  or  has 
the  most  impact. 


2.  Changes  to  §  63.138,  Process 
Wastewater  Provisions — Performance 
Standards  for  Treatment  Processes 
Managing  Group  1  Wastewater  Streams 
and/or  Residuals  Removed  From  Group 
1  Wastewater  Streams 

Section  63.138  contains  provisions  for 
control  of  Group  1  wastewater  streams 
and  residuals  from  Group  1  wastewater 
streams.  The  most  significant  changes 
proposed  to  §63.138  are:  reorganization 
for  clarity;  deletion  of  recycling  and 
process  unit  alternative  as  control 
options;  technical  corrections  to  the 
design  steam  stripper  specifications  and 
removal  of  unnecessary  specification  of 
steam  quality;  clarification  of 
compliance  demonstration  procedures 
that  may  be  used  for  biological 
treatment  processes;  clarification  that 
treatment  in  series  is  allowed; 
consolidation  of  provisions  for  the  1 
megagram  source-wide  exemption  into 
§63.138;  and  clarification  of  when 
design  evaluations  may  be  used  to 
demonstrate  compliance  instead  of 
performance  tests. 

3.  Deletion  of  Recycling  and  Process 
Unit  Alternative  Options  From  §63.138 

The  recycling  and  process  unit 
alternative  options  (April  1994  rule 
paragraphs  (b)(l)(i).  (c)(l)(i),  (d)(2)(ii), 
and  (h)(1),  and  paragraph  (d), 
respectively)  would  be  deleted  from 
today's  proposed  rule.  Both  options 
would  become  unnecessary  under  the 
POD  concept  proposed  to  replace  the 
POG  concept.  The  recycling  option 
allowed  an  owner  or  operator  to  achieve 
compliance  by  recycling  a  process 
stream  to  a  process  unit.  The  recycling 
provisions  in  paragraph  (f)  of  the  April   • 
1994  rule  require  that  the  wastewater  or 
residual  not  be  exposed  to  the 
atmosphere  and  that  waste  management 
units  in  contact  with  the  wastewater 
streams  or  residual  comply  with  control 
and  inspection  and  monitoring 
requirements.  With  the  proposed  point 
of  determination  concept,  the  recycling 
option  would  become  redundant 
because  as  long  as  a  fluid  stays  in  the 
process,  it  would  not  be  a  wastewater 
subject  to  the  provisions  of  §  63.138; 
instead,  it  would  be  subject  to  the  other 
provisions  of  the  rule  such  as  storage 
vessels  or  §63.149. 

4.  Clarification  That  Treatment  in  Series 
Is  Allowed -— 

Although  it  is  not  stated  clearly,  the 
April  1994  rule  intended  that  more  than 
one  treatment  process  could  be  used  to 
comply  with  the  rule.  Today's  proposed 
amendments  would  provide  provisions 
for  treatment  in  series  in  §§63.138  and 
63.145  and  would  clarify  EPA's  intent. 


Treatment  in  series  may  be  used 
whether  or  not  treatment  processes  are 
cormected  by  hard  piping.  However, 
inlet  and  outlet  mass  flow  rate 
determination  for  compliance 
demonstration  differ,  depending  on 
whether  hard  piping  is  used  to  connect 
treatment  processes  and  whether  a 
biological  treatment  process  is  part  of 
the  series. 

5.  Consolidation  of  Provisions  for  the 
One  Megagram  Source-Wide  Exemption 
Into  §63.138 

The  provisions  for  the  1  megagram 
source-wide  option  vwjuld  be  clarified 
and  would  be  consolidated  from 
§§  63.138  and  63.144  in  the  April  1994 
rule  into  §  63.138  in  today's  proposed 
amendments.  This  would  make  the 
provisions  easier  to  find  and  understand 
for  the  reader. 

6.  Alternative  Methods  to  Method  305 
used  in  §63.144 

The  EPA  is  proposing  to  revise  the 
rule  to  allow  use  of  alternative  methods 
for  Group  1  or  Group  2  determinations 
for  process  wastewater  streams  in  lieu  of 
Method  305.  The  EPA  specifically 
reviewed  Methods  624.  625,  1624.  and 
1625  and  has  determined  that  these 
methods  may  be  used  with  certain 
additional  requirements.  These 
.requirements  are  specified  in  §  63.144 
(b)  of  the  proposed  amendments.  Other 
methods  may  be  used  if  they  are 
validated  by  the  Method  301  validation 
procedure  as  discussed  below.  Because 
the  alternative  methods  determine 
actual  concentrations  of  the  organic 
compounds,  the  fraction  measured  (Fm) 
values  listed  in  table  34  can  be  used  to 
adjust  the  alternative  method 
measurements  to  a  value  representative 
of  what  Method  305  would  provide. 

Method  305  was  developed  by  EPA  to 
identify  streams  requiring  control  for  air 
emissions;  therefore,  the  method  was 
developed  specifically  to  retain  and 
measure  organic  compounds  of  concern 
from  an  air  emission  perspective.  The 
Office  of  Water  methods  (Methods  624. 
625. 1624.  and  1625)  were  developed  for 
different  purposes  and  would  not 
necessarily  address  air  concerns  as  does 
Method  305.  The  EPA  used  four  criteria 
of  concern  from  the  air  perspective  to 
evaluate  the  methods.  These  four 
criteria  were  used  to  ensure  that  the 
alternative  method  retained  and 
quantified  the  organic  compounds  of 
concern,  generally  referred  to  as  target 
compounds.  The  first  criterion  is  that 
the  method  provide  a  sampling 
approach  that  would  minimize  the  loss 
of  volatiles  from  the  sample  while 
maintaining  sample  integrity.  The 
second  criterion  is  that  the  method 
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detect  the  organic  compounds  of 
concern.  Third,  the  method  must  have 
adequate  up-front  quaiity  assurance  and 
quality  control  to  ensure  valid  data. 
Finally,  the  alternative  method  must 
correct  for  analyte  preparation  and 
analysis  bias.  That  is,  the  method 
adjusts  to  the  actual  concentration  of  the 
compound  in  the  sample. 

The  EPA  has  compared  Methods  624, 
625.  1624,  and  1625  against  the  four 
criteria  listed  above  and  proposes  to 
allow  these  methods  to  be  used  as 
alternative  methods  to  Method  305  with 
some  additional  requirements  as 
specified  in  the  proposed  revised  rule. 
The  EPA  is  proposing  to  allow  the  use 
of  ahemative  methods  based  on  the 
belief  that  those  parties  using  this 
alternative  approach  are  following  the 
procedures  specified  in  the  alternative 
method  and  are  not  using  some 
modified  version  of  the  method.  One  of 
the  additional  requirements  proposed 
consists  of  employing  a  sampling  and 
collection  procedure  that  minimizes  the 
volatilization  of  organics.  For  Method 
625,  EPA  proposes  to  require 
corrections  to  the  compounds  for  which 
the  analysis  is  being  conducted.  For 
example,  Method  624  requires  initial 
calibration  of  the  analytical  system  with 
the  target  compounds.  The  four  methods 
also  specify  the  list  of  analytes  for 
which  the  method  can  be  used. 
Additional  compounds  may  be  added  to 
the  four  reviewed  methods'  analyte  lists 
by  using  the  Office  of  Water's 
Alternative  Test  Procedure  (40  CFR 
136.4  and  136.5). 

Additional  methods  other  than  those 
previously  mentioned  also  may  be  used 
in  lieu  of  Method  305  if  a  procedure  that 
minimizes  loss  of  volatile  organic 
compounds  during  sampling  and 
collection  is  employed  and  if  the 
method  is  validated  in  accordance  with 
sections  5.1  or  5.3,  and  the 
corresponding  calculations  in  sections 
6.1  or  6,3,  of  Method  301.  Other  EPA 
methods  may  be  validated  using 
Appendix  D  of  part  63,  "Alternative 
Validation  Procedure  for  EPA  Waste 
Methods  ",  provided  that  a  procedure 
that  minimizes  loss  of  volatile  organic 
compounds  during  sampling  and 
collection  is  also  be  employed. 

7.  Deletion  of  Term  "Volatile  Organic 
Hazardous  Air  Pollutant" 

The  EPA  found  that  many  in  the 
regulated  community  found  the 
terminology  "volatile  organic  hazardous 
air  pollutant  '  (VOHAP)  confusing.  The 
term  VOHAP  concentration  is  used  in 
the  April  1994  rule  to  mean  the  weight 
concentration  of  Table  9  HAP's  as 
determined  by  Method  305.  This  meant 
vv  hen  a  VOHAP  concentration  was 


required,  the  results  fi-om  methods  other 
than  Method  305  had  to  be  adjusted  by 
the  compound-specific  fraction 
measured  factor  (Fm)  listed  in  table  34 
of  subpart  G  to  convert  actual 
concentration  to  Method  305 
concentration.  When  the  April  1994  rule 
specified  a  HAP  concentration,  results 
from  Method  305  were  required  to  be 
adjusted  by  the  Fm  factors  to  correct  to 
the  actual  concentration  while  results 
from  other  methods  would  be  used  as 
measured  (without  Fm  adjustment). 

With  today's  proposed  amendments, 
§§63.144  and  63.145  of  the  rule  would 
explicitly  state  when  Fm  adjustments 
are  appropriate  rather  than  relying  on 
using  the  term  VOHAP  to  convey  EPA's 
intent.  The  proposed  amendments 
would  also  remove  the  term  VOHAP. 
Also  under  the  proposed  amendments, 
it  would  be  clarified  in  §  63.144  that 
annual  average  concentration  may  be 
expressed  eitfier  as  adjusted  by  the  Fm 
factors  or  with  no  adjustment. 

8.  Changes  to  §63.145,  Process 
Wastewater— Test  Methods  and 
Procedures  to  Determine  Compliance 

Section  63.145  contains  the 
provisions  that  explain  how  to 
demonstrate  compliance  with  the 
performance  standards  in  §63.138. 
Several  significant  changes  are  proposed 
to  this  section.  It  was  rewritten  to 
improve  drafting  quality,  provide  clear 
statements  of  EPA's  intent,  and  correct 
errors. 

9.  Reorganization  of  §63.145 

In  today'5  proposal,  §63.145  is 
reorganized  to  clarify  requirements  and 
provide  the  reader  with  an 
understanding  of  which  paragraphs  to 
use  for  demonstrating  compliance  with 
the  compliance  options  in  §  63.138. 
Three  clarifications  are  of  particular 
note:  (1)  "Representative  operating 
conditions"  for  treatment  processes  and 
control  devices  are  specified  in 
paragraphs  (a)(3)  and  (a)(4)  of  §63.145; 
(2)  conditions  under  which  a 
performance  test  or  design  evaluation  is 
allowed  or  under  which  neither  is 
required  are  specified  in  paragraphs 
(a)(1)  and  (a)(2);  and,  (3)  clarification  of 
when  Fm  adjustments  are  allowed  are 
included  throughout  the  section.  These 
proposed  clarifications  were  in  the 
April  1994  rule  but  may  have  been 
unclear  or  placed  in  other  sections, 
causing  readers  difficulty  in 
determining  how  the  sections  fit 
together.  The  reorganized  section  would 
also  make  provisions  for  measuring 
concentration  and  flow  rate  consistent 
among  paragraphs.  EPA  beUeves  these 
changes  in  rule  language  will  improve 


clarity  and  will  improve  reader 
comprehension. 

10,  Demonstrating  Compliance  for 
Biological  Treatment  Processes 

Concerns  have  been  raised  that  the 
requirements  concerning  demonstrating 
compliance  for  biological  treatment 
processes  are  confusing  and  the 
requirement  for  site-specific  fraction 
biodegraded  (Fbio)  determinations  is 
unnecessarily  burdensome.  To  respond 
to  these  concerns,  the  EPA  reevaluated 
the  performance  determination 
requirements  for  biological  treatment 
processes  and  found  that  adjustments 
could  be  made  to  the  requirements 
consistent  with  the  intent  of  the  rule. 
The  EPA's  intent  was  to  allow  the  use 
of  biological  treatment  units  that 
achieved  the  required  mass  removal  of 
table  9  compounds  through 
biodegradation  and  not  through 
emissions  to  the  atmosphere.  Today's 
proposed  amendments  would  add 
paragraph  (h)  which  describes  how  to 
determine  the  site-specific  fraction  of 
Table  8  and/or  Table  9  compounds 
biodegradated  (Fbio);  clarify  that 
biological  treatment  processes  must  use 
one  of  the  required  mass  removal 
options  to  comply  with  the  rule;  add 
flexibility  in  demonstrating  comphance 
for  biological  treatment  processes;  and 
add  provisions  that  allow  a  subset  of  the 
Table  8  or  Table  9  compounds  to  be 
used  to  demonstrate  compliance. 

Paragraph  (h) — how  to  determine 
Fbio — is  added  to  make  the  provisions 
easier  to  find  than  in  the  April  1994 
rule.  In  addition,  §  63.145(h),  together 
with  appendix  C  to  part  63,  provide 
more  flexibility  to  the  owner  or  operator 
to  demonstrate  compliance  for 
biological  treatment  processes.  The 
April  1994  rule  required  owners  and 
operators  using  biological  treatment 
processes  to  demonstrate  compliance 
using  appendix  C  to  part  63  to 
determine  Fbio.  Today's  proposal 
recognizes  that  for  some  biological 
treatment  processes,  a  less  rigorous 
determination  of  Fbio  is  sufficient  to 
demonstrate  compliance. 

When  a  biological  treatment  process 
is  used,  one  of  the  required  mass 
removal  options,  §63. 138(f)  or  (g),  must 
be  chosen  as  the  compliance  option. 
This  was  EPA's  intent  in  the  April  1994 
rule  but  it  was  not  stated  clearly.  The 
provisions  that  may  be  used  to 
demonstrate  compliance  depend  on 
whether  the  biological  treatment  process 
is  open  or  closed.  In  each  case,  the 
proposed  rule  specifies  which 
compliance  demonstration  provisions 
may  be  used. 

For  open  biological  treatment 
processes,  volatilization  is  an  important 
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concern.  Therefore,  to  demonstrate 
compliance,  the  owner  or  operator  must 
determine  the  mass  of  the  Table  8  or 
Table  9  compounds  that  is  removed  due 
to  biodegradation  rather  than 
volatilization.  If  the  open  biological 
treatment  process  is  an  enhanced 
biological  treatment  process,  the  source 
would  have  more  flexibility  in 
demonstrating  compliance.  To 
incorporate  this  flexibility,  EPA  looked 
at  the  Table  9  compounds  and 
determined  which  are  more  readily 
biodegraded  and  which  are  more  likely 
to  volatilize  before  biodegradation  can 
occur  in  an  enhanced  biological 
treatment  process. 

11.  Performance  Requirements  for  Open 
Biological  Treatment  Processes 

Because  of  the  reevaluation  of  the 
Table  9  compounds,  the  EPA  was  able 
to  separate  the  compounds  on  Table  9 
into  three  lists  which  appear  in  table  36. 
These  lists  would  be  used  together  with 
other  provisions  to  specify  how  the 
source  may  demonstrate  compliance. 
Table  36  may  only  be  used  for 
wastewater  streams  treated  in  an  ^ 

enhanced  biological  treatment  system  as 
defined  by  the  proposed  revisions  to  the 
rule. 

The  development  of  the  three  lists  in 
table  36  was  based  on  the  individual 
compound's  fraction  emitted  (Fe), 
fraction  removed  in  a  steam  stripper 
(Fr),  and  fraction  biodegraded  in  a 
biological  treatment  unit  (Fbio).  The 
values  for  Fe  and  Fr  that  were  evaluated 
were  based  on  analysis  performed  for 
the  April  1994  rule.  Documentation  of 
this  analysis  is  available  in  the  docket 
A-90-23.  The  Fbio  values  used  to 
compile  the  three  lists  in  table  36  were 
based  on  default  values  for  an  enhanced 
biological  treatment  unit  from  the  EPA 
Waters  model.  List  1  consists  of  Table 
9  compounds  that  have  Fr  values 
approximately  equal  to  or  less  than  their 
Fbio  values,  and  Fe  values  that  are  in 
the  middle  to  lower  volatility  range.  List 
3  consists  of  Table  9  compounds  that 
have  Fr  values  of  0.99,  Fbio  values  that 
are  considerably  lower  than  0.99,  and  Fe 
values  in  the  higher  volatility  range.  The 
Table  9  compounds  that  were  left  after 
this  evaluation  became  List  2. 

A  performance  demonstration  would 
not  be  required  for  enhanced  biological 
treatment  systems  that  receive 
wastewater  streams  that  require  control 
and  that  contain  only  List  1  compounds 
on  table  36.  An  example  would  be  an 
activated  sludge  unit  that  meets  the 
proposed  enhanced  biological  treatment 
system  definition  and  treats  Group  1 
wastewater  streams  that  contain  only 
methanol  and  nitrobenzene  (List  1 
compounds).  A  compliance 


demonstration  would  not  be  required 
because  the  only  Table  9  compounds 
requiring  control  appear  on  List  1.  For 
enhanced  biological  treatment  systems 
treating  wastewater  containing 
compounds  on  Lists  1,2,  and/or  3,  a 
performance  demonstration  is  required. 

Today's  proposal  offers  several 
techniques  for  demonstrating 
compliance  for  an  open  biological 
treatment  unit  meeting  the  proposed 
definition  of  an  enhanced  biological 
treatment  system.  The  demonstration  is 
performed  by  estimating  the  Fbio  for  the 
system  using  the  first  order 
biodegradation  constant  (Kl)  and  the 
forms  in  appendix  C  to  part  63.  The 
owner/operator  may  use  any  of  the 
procedures  specified  in  40  CFR  part  63, 
appendix  C  to  calculate  the  site-specific 
Kls  for  compounds  on  Lists  1  and/or  2. 
The  owner/operator  may  elect  not  to 
calculate  site-specific  biodegradation 
rate  constants  but  instead  to  calculate 
Fbio  for  the  List  1  compounds  using  the 
defaults  for  Kls  in  table  37  and  to 
f^ow  the  procedure  explained  in  Form 
Wk  of  appendix  C.  For  compounds  on 
List  3,  the  owner/operator  is  allowed  to 
use  any  of  the  procedures  specified  in 
40  CFR  part  63,  appendix  C,  except  the 
batch  tests  procedure,  to  calculate  the 
site-specific  Kl.  Biological  treatment 
units  not  meeting  the  definition  of  an 
enhanced  biological  treatment  system 
are  allowed  to  determine  the  Fbio  using 
the  site-specific  Kl  values  determined 
by  any  of  the  procedures  in  appendix  C 
to  part  63  except  the  proposed  batch 
tests  procedure. 

The  EPA  believes  that  today's 
proposed  revisions  to  the  biological 
treatment  option  adds  additional 
flexibility  without  sacrificing  reduction 
of  emissions.  By  separating  the  Table  9 
compounds  into  3  lists  and  allowing 
different  performance  requirements 
depending  on  the  properties  of  the 
compounds  on  the  lists,  additional 
options  have  been  made  available  to  the 
owTier/operator.  The  EPA  maintained 
the  original  intent  of  tlie  rule  by  limiting 
the  additional  options  to  biological 
units  meeting  the  definition  for 
enhanced  biological  treatment  systems. 

The  flexibility  allowed  by  not 
requiring  that  the  site-specific  fraction 
biodegraded  be  determined  for  all  Table 
8  or  Table  9  compounds  in  the 
wastewater  stream  is  predicated  on  the 
underlying  assumption  that  the 
wastewater  is  treated  in  an  enhanced 
biological  treatment  system.  The 
definition  for  enhanced  biological 
treatment  system  is  proposed  in  today's 
notice.  The  definition  is  based  on 
extensive  discussions  with  individuals 
knowledgeable  in  the  area  of  biological 
treatment,  Well-designed,  operated,  and 


maintained  activated  sludge  systems 
meet  the  definition  of  enhanced 
biological  treatment  systems. 

12.  Equations  in  §63.145 

Many  of  the  equations  in  §  63.145 
would  be  revised  to  make  mathematical 
corrections  or  to  make  the  equations 
consistent  with  the  rest  of  the  rule.  The 
equations  for  control  devices 
performance  tests — paragraph  (i)  in 
today's  proposal — are  proposed  to  be 
based  on  the  equation  in  the  process 
vents  section  of  the  rule  rather  than  the 
equations  in  the  April  1994  rule.  The 
terms  in  the  equations  were  changed  to 
make  them  consistent.  Figure  1  in 
appendix  A  to  subpart  G  lists  the  new 
terms. 

13.  Compounds  Not  Required  To  Be 
Considered  in  Performance  Tests 

Today's  proposal  would  add 
§  63.145(a)(6)  which  specifies  when 
compounds  are  not  required  to  be 
included  in  a  performance  test.  These 
provisions  were  added  because  EPA 
recognizes  that  not  all  Table  8  or  Table 
9  compounds  are  present  in  a 
wastewater  stream;  and  not  all 
compounds  need  to  be  measured  to 
demonstrate  compliance,  i.e.,  measuring 
a  predominant  compound  may  be 
enough  to  show  the  mass  removal 
necessary  to  achieve  compliance.  These 
provisions  would  also  provide  that 
compounds  present  at  concentrations 
less  than  1  ppmw  at  the  POD  or 
compounds  present  at  the  POD  at 
concentrations  less  than  the  lower 
detection  limit  where  the  lower 
detection  limit  is  greater  than  1  ppmw 
may  be  excluded  from  the  performance 
test.  This  provision  was  added  to  avoid 
imposing  an  unnecessary  analytical 
burden. 

G.  Off-Site  Treatment 

Today's  proposed  amendments 
include  provisions  to  allow  owners  and 
operators  of  HON  sources  to  transfer 
Group  1  wastewater  streams  or  residuals 
off-site  for  treatment  provided  the 
owner/operator  obtains  from  the 
transferee  a  copy  of  a  written  statement 
submitted  by  the  transferee  to  EPA 
certifying  that  the  transferee  will 
manage  and  treat  the  wastewater 
streams  or  residuals  in  accordance  with 
the  HON's  provisions.  These  new 
provisions  replace  the  existing 
provisions  in  §  63.132(j)  that  required 
that  the  owner/operator  ensure  that  the 
transferee  complies  with  the 
suppression  and  treatment  requirements 
of  the  rule.  The  existing  provisions  in 
§  63.132(j)  are  revised  to  provide  a 
means  to  allow  transfers  of  treatment 
responsibility  without  imposing  liability 
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ior  actions  of  another  party  on  the 
owner/operator  of  the  HON  source. 

The  new  provisions  allowing  for  off- 
site  or  on-site  third  party  treatment 
require  the  owner/operator  transferring 
the  wastewater  stream  or  residual  to 
comply  vvith  the  suppression 
requirements  specified  in  §§63.133 
through  63.137  of  this  subpart  for  each 
waste  management  unit  that  receives  or 
manages  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  prior  to  shipment  or 
transport.  The  owner  or  operator  may 
not  transfer  the  wastewater  stream  or 
residual  unless  the  transferee  has 
submitted  to  EPA  a  written  certification 
that  the  transferee  will  manage  and 
treat,  in  accordance  with  subpart  G.  any 
Group  1  wastewater  stream  or  residual 
removed  from  a  Group  1  wastewater 
stream  that  was  received  from  a  source 
subject  to  the  requirements  of  this 
subpart.  The  owner  or  operator  has  to 
notify  the  third  party  treater  that  the 
wastewater  stream  or  residual  has  to  be 
handled  and  treated  in  accordance  with 
the  requirements  of  the  rule. 

The  statements  of  compliance  with 
the  rule  by  third  party  treaters  need  only 
be  submitted  to  EPA;  the  provisions  do 
not  contain  or  envision  any 
requirements  that  EPA  approve  the 
written  statements  before  shipments  of 
wastewater  streams  or  residuals  to  off- 
site  treaters  are  permitted.  The  proposed 
provisions  provide,  however,  that  EPA 
may  revoke  or  suspend  a  certification 
statement  in  the  event  the  off-site  treater 
violates  the  pertinent  HON  wastewater 
provisions.  The  proposed  provisions 
also  require  that  the  written  statement 
from  the  off-site  treater  contain  a 
statement  that  EPA  has  not  revoked  or 
suspended  a  certification  statement 
within  the  previous  three  years.  The 
intent  of  this  is  to  provide  an  adequate 
incentive  for  compliance  on  the  part  of 
the  off-site  treaters. 

The  proposed  provisions  also  differ 
from  the  existing  requirements  in 
§63.132(j)  for  notice  from  the  owner/ 
operator  of  the  HON  source  in  that  the 
requirement  that  notice  be  provided  at 
least  once  a  year  in  the  case  of 
continuous  shipments  is  replaced  by  a 
requirement  only  for  notice  at  the  outset 
of  such  shipments  and  when  there  is  a 
change  in  the  required  treatment.  In 
drafting  the  revised  language,  the 
general  statements  of  the  obligation  on 
off-site  treaters  in  the  old  §63.132(j)(3) 
have  been  replaced  with  explicit  cross 
references  to  the  applicable 
requirements.  This  change  is  proposed 
to  provide  a  clearer  statement  of  the 
applicable  requirements  and  to 
minimize  potential  for 
misunderstandings.  This  change  is  not 


considered  to  be  a  substantive  change  in 
the  requirements  for  off-site  treaters. 
Another  change  of  significance  in  the 
provisions  for  third  party  treaters 
concerns  the  concept  of  sale.  The  phrase 
in  the  opening  paragraph  of  §  63.132{j). 
permitting  the  sale  of  Group  1 
wastewater  streams  or  residuals  "for  any 
other  purpose"  has  been  eUminated  in 
the  proposed  replacement  provisions. 
This  change  is  necessary  in  light  of  the 
revised  approach  to  defining 
wastewater.  Inherent  in  the  new 
approach  is  the  concept  that  a  stream  is 
not  wastewater  unless  it  is  being 
discarded.  Thus,  the  concept  of  selling 
wastewater  is  inherently  inconsistent. 

H.  Addition  of  §63.149  and  Table  35 

The  proposed  amendments  to  add  a 
new  §  63.149  and  table  35  to  subpart  G 
are  an  outgrowrth  of  the  change  from  the 
POG  concept  of  the  April  1994  rule  to 
the  POD  concept  in  these  proposed 
amendments.  The  purpose  of  this  new 
section  is  to  ensure  that  the  organic 
HAP  containing  fluids  are  properly 
managed  in  closed  systems.  Table  35 
lists  the  applicable  requirements  for 
drain  or  drain  hub,  manhole,  lift  station, 
trench,  oil/water  separator,  and  tank. 

/.  Proposed  Changes  to  Appendix  C  of 
Part  63 

The  EPA  is  proposing  to  revise 
appendix  C  to  part  63  to  clarify  the 
language  and  to  add  an  additional 
procedure  for  determining  the  fraction 
biodegraded  in  a  biological  treatment 
unit.  The  new  procedure  added  to 
appendix  C  is  called  the  Batch  test 
procedure. 

Appendix  C  contains  instruction  on 
how  to  determine  the  fraction 
biodegraded  in  a  biological  treatment 
unit.  Today's  proposal  addresses  several 
issues  concerning  Appendix  C.  The  first 
issue  concerns  problems  with 
concentrations  below  the  detection  limit 
for  the  effluent  stream  from  the  Method 
304  benchscale  reactor.  Another  issue 
involving  the  Method  304  reactor  is  the 
time  and  expense  required  to  operate 
the  benchscale  reactor.  Both  of  these 
issues  would  be  addressed  by  the 
addition  of  the  Batch  tests  procedure  to 
appendix  C.  The  proposed  nUe 
amendments  would  allow  owTiers  smd 
operators  to  use  the  batch  tests  to 
determine  first  order  biodegradation 
constants  for  compounds  on  Lists  1  and/ 
or  2  of  table  34  treated  in  a  unit  meeting 
the  definition  of  an  enhanced  biological 
treatment  process.  (See  the  discussion  of 
performance  requirements  for  open 
biological  treatment  processes  for 
further  information.) 

The  Batch  tests  procedure  consists  of 
the  aerated  reactor  test  and  the  sealed 


reactor  test.  These  two  tests  are  less  time 
intensive,  and  thereby  less  expensive, 
than  the  Method  ,304  procedure.  These 
two  tests  are  u.sed  widely  in  industry  to 
design  biological  treatment  units.  Basic 
instructions  for  the  two  tests  are  being 
added  to  appendix  C;  however,  these 
tests  should  be  conducted  only  by 
persons  familiar  with  procedures  for 
determining  biodegradation  kinetics. 
References  were  supplied  in  appendix  C 
for  further  information. 

The  appendix  C  requirements  would 
be  clarified  by  explaining  that  every 
compound  present  in  the  wastewater' 
would  not  be  required  to  have  a  site- 
specific,  first  order  biodegradation 
constant  determined.  The  owner  or 
operator  can  assume  the  first  order 
biodegradation  constant  is  zero  for  any 
compound  as  long  as  the  required  mass 
removal  can  be  demonstrated. 

/.  Proposed  Changes  to  Methods  304A 
and  304B 

The  EPA  is  proposing  to  make  minor 
revisions  to  Methods  304A  and  304B 
that  would  clarify  several  points  and 
eliminate  prescriptive  details  while 
maintaining  the  quality  of  the  data. 
Methods  304A  and  304B  are  procedures 
that  may  be  used  to  determine  the 
biodegradation  rates  of  organic 
compounds  in  biological  treatment 
processes.  The  proposed  revisions 
consist  of  making  the  terminology 
consistent  and  allowing  more  flexibility 
in  the  setup  and  operation  of  the 
methods.  The  section  discussing  the 
oxygen  control  system  would  be 
clarified.  References  to  reactor  or 
bioreactor  would  be  changed  to 
benchtop  bioreactor  for  consistency. 
Additional  flexibility  would  be  added 
throughout  the  method  in  numerous 
ways  such  as  eliminating  the 
requirement  for  a  specific  size  reactor  or 
a  specific  blower,  not  requiring  a 
specific  hydraulic  residence  time, 
allowing  alteration  of  the  operation  of 
the  Method  304  unit  to  increase  the 
effluent  concentration  above  the  limit  of 
quantitation,  and  other  ways.  The  EPA 
believes  these  changes  will  allow 
owners  and  operators  more  flexibility 
while  maintaining  the  original  intent  of 
the  method. 

K.  Alternative  Control  Techniques  (ACT) 
for  Industrial  Wastewater 

The  EPA  believes  that  today's 
proposal  makes  the  Industrial 
Wastewater  ACT  internally  inconsistent 
and  is  recommending  that  States 
consider  the  revisions  to  the  HON 
wastewater  provisions  definitions  and 
control  approaches  as  discussed  below 
when  regulating  sources  covered  by  the 
ACT,  When  issued  in  April  1994,  the 


UMI 


Federal  Register  /  Vol.  61,  No.  166  /  Monday.  August  26,  1996  /  Proposed  itules  43717 


ACT  consisted  of  three  documents:  a 
September,  1992  draft  Industrial 
Wastewater  Control  Techniques 
Guidehne  (CTG);  Revisions  to  Impacts 
of  the  Draft  Industrial  Wastewater  CTG; 
and  the  HON  wastewater  provisions  (as 
promulgated  in  1994)  as  the  model  rule. 
The  ACT  was  issued  to  assist  States  in 
selecting  Reasonably  Available  Control 
Technology  (R-^CT)  for  control  of 
volatile  organic  compounds  (VCX^)  from 
wastewater  at  Organic  Chemicals. 
Plastics,  and  Synthetic  Fibers  (OCPSF) 
Facilities,  Pharmaceutical  Plants. 
Pesticide  Sources,  and  Hazardous  Waste 
Treatment  Storage  and  Disposal 
Facilities  in  ozone  nonattainment  areas. 
In  today's  action,  the  EPA  is  proposiifg 
fundamental  changes  to  the  wastewater 
provisions  of  the  HON  The  EPA 
believes  that  these  proposed 
amendments  will  result  in  a  more 
effective  and  better-understood 
regulation.  Thus,  some  aspects  of  the 
ACT  are  inconsistent  with  the  revised 
wastewater  provisions  in  the  HON,  and 
should  not  be  used  without  considering 
the  intent  of  the  control  requirements 
and  these  proposed  revisions. 

The  Agency's  intent  has  been  and 
continues  to  be  that  the  wastewater 
collection  and  treatment  control 
philosophy  will  be  consistent  between 
the  Industrial  Wastewater  ACT  and  the 
HON,  Although  the  ACT  and  the  HON 
address  somewhat  different  pollutants 
(not  all  VOC's  are  HAP's.  and  vice- 
versa),  the  technologies  and  control 
requirements  were  deliberately  made 
consistent.  Specifically,  the  wastewater 
collection  and  treatment  control 
philosophy  is  a  basic  approach  designed 
to  minimize  emissions  from  designated 
wastewater  streams  meeting  a  certain 
concentration  and  flow  rate.  The 
approach  requires  control  of  the  transfer 
of  the  designated  streams  to  a  treatment 
unit,  treating  the  wastewater  to  a 
specified  level,  and  controlling 
emissions  from  the  treatment  unit. 
Although  the  basic  wastewater  control 
philosophy  will  be  the  same  between 
the  HON  and  the  ACT.  there  will  be 
major  differences.  The  Industrial 
Wastewater  ACT  and  the  HON  will 
continue  to  differ  in  the  compounds  that 
are  the  basis  for  control;  the  ACT 
addresses  VOC  emissions  and  the  HON 
is  concerned  with  H.\P  emissions.  The 
HON  is  a  national  standard  for  portions 
of  the  chemical  industrv'  while  the 
Industrial  Wastewater  ACT  addresses 
facilities  in  ozone  non-attainmeni  areas 
in  four  separate  industry  groups, 
including  a  broader  definition  of  the 
chemical  industr.'.  The  EPA  still 
believes  the  R-ACT  recommendation 
presented  in  the  Draft  Industrial 


Wastewater  CTG  is  reasonable;  however 
the  State  agency  should  consider  all 
information  presented  m  the  Industrial 
Wastewater  ACT  and  the  HON  along 
with  additional  information  about 
specific  sources  to  which  the  regulation 
applies. 

To  cite  a  few  examples  of  changes  to 
the  HON  that  should  be  considered  by 
those  referencing  the  Industrial 
Wastewater  ACT:  the  principle  of  a 
'■point  of  generation"  is  being  revised 
substantially  and  renamed  "point  of 
determination";  the  definition  of 
"wastewater  "  is  being  revised;  and 
requirements  are  being  added  for 
control  of  emissions  from  certain  in- 
process  streams.  If  the  "point  of 
determination"  approach  is  adopted,  the 
State  agency  should  ensure  that 
provisions  similar  to  those  in  proposed 
section  63,149  are  also  adopted. 

V.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB),  A  copy 
of  this  Infonnation  Collection  Request 
(ICR)  document  (OMB  control  number 
1414  02)  may  be  o'btained  from  Sandy 
Farmer,  Information  Policy  Branch 
{2136);  U,S.  Environmental  Protection 
Agencv:  401  M  Street.  SW;  Washington, 
DC  20460  or  b\  caUing  (202)  260-2740. 

Today's  changes  to  the  NESHAP 
should  have  no  impact  on  the 
information  collection  burden  estimates 
made  pre\iously  The  changes  consist  of 
new  definitions,  alternative  test 
procedures,  and  clarifications  of  • 
requirements  The  changes  are  not 
additional  requirements.  Consequently, 
the  ICR  has  not  been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  w  hether  the 
proposed  reguiaton,'  action  is 
"significant"  and.  therefore,  subject  to 
the  OMB  review  and  the  requirements 
of  the  Executive  Order.  The  Order 
defines  "significant"  regulatory  action 
as  one  that  is  likely  to  lead  to  a  rule  that 
may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milHon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obhgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  p>olicy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order, 

The  HON  rule  promulgated  on  April 
22, 1994,  was  considered  "significant" 
under  Executive  Order  12866,  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  The  amendments  proposed 
today  would  clarify  the  rule  and  correct 
structural  problems  with  the  drafting  of 
some  sections.  The  proposed 
amendments  do  not  add  any  new 
control  requirements.  Therefore,  this 
regulatory  action  is  considered  not 
significant. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b),  as  amended.  Pub.  L  104-121. 
110  Stat.  847,  EPA  certifies  that  this  rule 
will  not  have  a  significant  economic 
imp>act  on  a  substantial  number  of  small 
entities  and  therefore  no  initial 
regulatory  flexibility  analysis  under 
section  6b4(a)  of  the  Act  is  required.  For 
the  reasons  discussed  in  the  April  22, 
1994  Federal  Register  (59  FR  19449), 
this  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  changes  to  the 
rule  are  merely  corrections  and 
revisions  that  do  not  add  new  control 
requirements  to  the  April  1994  rule. 
Therefore,  the  proposed  changes  are 
also  not  considered  significant. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unhmded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
estabUsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
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private  sector  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subjects  in  40  CFR  Part  6;s 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

nrtffd   A:i,;usf  15,  1996. 
(^arol  M.  Browner, 
Administrator 
fFR  Doc  96-21280  Filed  8-23-96:  8:45  am] 

BILUNO  CODE  66«0-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[Docket  No.  FEMA--71921 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
LOinnients  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 

community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 


State 


Californta 


City/town/county 


Sacramento  County 
(unincorporated 
areas). 


available  for  inspection  at  >he  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington,  D.C.  20472,  (202)  646- 
2756. 
SUPPLEMENT 4Rf    NfORMATION:  The 

Federal  Emergency  Management  Agencv 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 


proposed  rule  is  exempt  from  the 

requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.SC.  4104, 
and  are  required  to  establish  and 
mamtain  community  eligibility  m  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f]  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  fustice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq,; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§67.4     ^Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding 


Cosumnes  River 


Cosumnes  River  Overflow 
North  of  Lambert  Road. 


Location 


At      confluence      with 
Mokelumne  River. 


North       Fork 


Atttie  Union  Pacific  Railroad  

Approximately  3,500  feet  upstrear,  o*  the 

Union  Pacific  Railroad 
Approximately  7,000  feet  upstream  ot  tne 

IJnion  Pacific  Railroad. 
Approximately  250  feet  upstream  of  ttie 

Union  Pacific  Railroad 
Approximately    1,000   feet   upstream   of 

Core  Road. 


*Depth  in  feet  above 

grouhd.  'Elevation  m  feet. 

(NGVD) 


Existing 


None 

None 

None 

None 
None 
None 


Modified 


•19 

•19 
•19 

•20 

•17 

•18 


UMI 
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taie 


City/low^',  cou^ 
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North  Fork  Mokelumne 
River. 


North  Fork  Mokelumne 
River  Overflow  Charviel. 


Snodgrass  Slough 


At  Eschinger  Road  

At  Fitzgerald  Road 

At  Lambert  Road 

Approximately  5,300  feet  upstream  of  di- 
vergence from  South  Fork  Mokelumne 
River. 

Approximately  6,900  feet  upstream  of  di- 
vergence from  South  Fork  Mokeiurme 
River. 

Approximately  10,600 
(ftvergence  from 
Mokelumne  River. 

Approximately   14,300 
divergerx^e       from 
'  Mokelumne  River. 

Approximately  1,300  feet  downstream  of 
confluence  with  the  Cosumnes  River. 

At  confluence  with  Snodgrass  Slough  

Approximately  5,000  feet  upstream  of 
confluence  with  Snodgrass  Slough. 

Approximately  7,500  feet  upstream  of 
confluence  with  Snodgrass  Slough. 


feet  upstream  of 
South        Fork 

feet  upstream  of 
South        Fork 


Approximately   10,000  feet  upstream  of  None  '18 

confluence  with  Snodgrass  Slough. 
At      confluence      with      North      Fork 

Mokelumne  River. 
At  confluence  with  Delta  Cross  Channel 
Approximately    4,400    feet    upstream    of 

confluence  with  Delta  Cross  Channel. 
Approximately  800  feet  upstream  of  the 

Southern  Pacific  Railroad. 

Maps  are  available  for  inspection  at  the  Sacramento  County  Department  of  Public  Works,  Water  Resources  Division  827  Seventh  Street 
Room  301,  Sacramento,  California. 

Send  comments  to  The  Honorable  Roger  Dickinson,  Chaimnan,  Sacramento  County  Board  of  Supervisors,  700  H  Street  Room  2450  Sac 
ramento,  California  95814. 


tOepth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


None 

None 

None 

•15 


•15 

•15 

None 

None 
•15 
•15 

None 

None 


None 

•15 
•15 

•15 


Modified 


•18 
•19 
•20 
•15 


•16 

•17 

•18 

•19 
•15 
•16 

•17 


•19 

•15 
•15 

•16 


Tehama  County 
(Unincorporated 
Areas). 

Reeds  Creek  

Brewery  Creek  Tributary 

Approximately  2,600  feet  downstream  of 
Paskenta  Road. 

Just  upstream  of  Paskenta  Road 

•276 

None 
None 

•280 
•284 

At  corporate  limit  

•291 

Maps  are  available  (or  inspection  at  the  Building  Department,  Room  H,  444  Oak  Street,  Red  Bluff,  California. 

Send  comments  to  The  Honorable  Bartiara  Mclver,  Chairperson,  Tehama  County  Board  of  Supervisors,  P.O.  Box  250.  Red  Bluff  California 
96080. 


Colorado 


Westminster  (City) 


Jefferson  and 
Adams  Countries. 


Big  Dry  Creek 


Approximately  3,300  feet  downstream  of 

Westcliff  Parkway. 
Approximately    200    feet    upstream    of 

Westcliff  Parkway. 
Just  downstream  of  Wadsworth  Boule- 
vard. 

Maps  are  avaiiaoie  tor  inspection  at  the  City  of  Westminster  Engineering  Department,  3031  West  76th  Avenue,  Westminster,  Colorado 
Send  comments  to  The  Honorable  Nancy  Hell,  Mayor,  City  of  Westminster,  4800  West  92nd  Avenue,  Westminster,  Colorado  80030. 


•5298 
•5,309 
•5.321 


•5.298 
•5.31 1 
•5,321 


Louisiana 

Shreveport  (City) 
Caddo  and  Bos- 
sier Parishes. 

Bayou  Pien-e 

Sand  Beach  Bayou  

South  Broadmoor  Lateral 

Approximately  1,050  feet  downstream  of 
Floumoy-Lucas  Road. 

At  Texas  and  Pacific  Railroad 

•156 

•160 
•167 
•159 

None 

•159 
•160 

•158 
•161 

« 

At  Gregg  Street  

•167 

At  confluence  with  South  Broadnxxx  Lat- 
eral. 

Approximately    600    feet    upstream    o( 
Youree  Drive. 

At  confluence  with  Sand  Beach  Bayou  .... 

Approximately    1,950   feet   upstream   of 
Pon>eroy  Street. 

•159 

•162 

•159 
•159 
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State 

City /town/county 

Source  of  fkxxSng 

Location 

*Depth  in  feet  atx)ve 

ground.  "Elevation  In  feet 

(NGVD) 

Existing 

Modified 

Old  River  

PierrenxxTt  Ditch 

At  corrfluence  with  Sand  Beach  Bayou  .... 
Approximately    3.50C    feet    upstream    of 
East  70th  Street. 

At  confluence  with  Bayou  Pierre  

At  Gitt>ert  Avenue  

•160 
•165 

•164 
•165 

•160 
•162 

•165 

•165 

Maps  are  availatite  for  inspection  at  ttie  City  of  Stireveport.  City  HaH, 

Send  comments  to  The  Honorable  Robert  Bo  WiHiams,  Mayor,  City  of  Shreveport,  P.O.  Box  31 109.  Shreveport,  Louisiana  71 130. 


ISS 


(Catalog of  FMnal  Domestic  Assistance  No. 
83  100,  "Flood  Insurance") 

Dated:  .•Kugust  15.  1996. 
Richard  W  Krimm. 

Acting  Associate  Director  for  Mitigation. 
iFR  Dot  96-21688  Filed  8-23-96;  8:45  am] 

BILLiNQ  COOE  e718-04-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  15 

[CGD  94-055] 

RIN2115-AF23 

Licensing  and  Manning  for  Officers  of 
Towing  Vessels 

agency:  Coast  Guard,  DOT, 
ACTION:  .Notice  of  public  meeting; 
request  for  comments. 

summary:  The  Coast  Guard  is  holding  a 

public  meeting  on  its  proposed  rule  to 
revise  the  requirements  for  licensing 
mariners  that  operate  uninspected  as 
well  as  inspected  towing  vessels.  The 
proposed  rule  would  ensure  that  all 
towing  vessels  are  manned  by  officers 
holding  licenses  specifically  authorizing 
their  service  The  Coast  Guard  is 
conducting  the  public  meeting  to 
receive  additional  views  on  the 
proposed  licensing  issues. 
DATES:  The  meeting  will  be  held  on 
September  2,5,  1996,  from  9  a.m.  to  5 
p  m.  Written  material  must  be  received 
not  later  than  October  17,  1996. 
Comments  on  the  notice  of  proposed 
rulemaking  must  be  received  on  or 
before  October  17,  1996. 

ADDRESSES:  The  meeting  vyriU  be  held  in 

the  hearing  room  of  the  Marine  Safety 
Office.  1615  Poydras  Street,  New 
Orleans,  LA  70112-1289.  Written 
comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LFL\)|CGD  94-055],  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW  ,  Washington,  DC  20593-0001 
or  mav  be  delivered  to  room  3406  at  the 


same  address  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S,  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidavs 
FOn  FURTHER  INFORMATION  CONTACT: 
LCDR  Don  Darcy,  Operating  and 
Environmental  Standards  Division  (G- 
MSO-1),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW  , 
Washington,  DC  20593-0001.  telephone 
(202) 267-0221. 

SUPPLEMEN-'APY  information: 

Background  Information 

The  proposed  rule  is  part  of  a 
comprehensive  initiative  by  the  Coast 
Guard  to  improve  navigationed  safety  for 
towing  vessels.  It  follows  a  report 
directed  by  the  Secretary  of 
Transportation  entitled,  "Review  of 
Marine  Safety  Issues  Related  to 
Uninspected  Towing  Vessels"  (hereafter 
Review),  which  identified 
improvements  in  licensing,  training, 
and  qualifications  of  operators  of 
uninspected  towing  vessels  that  may  be 
necessary  to  achieve  this  goal. 

The  Secretary  of  Transportation 
initiated  the  Review  after  the  collision 
in  September  1993,  of  a  towing  vessel 
and  its  barges  with  a  railroad  bridge 
near  Mobile,  Alabama  (hereafter  Amtrak 
casualty).  This  casualty  was  closely 
followed  by  several  others  involving 
towing  vessels.  Each  emphasized  the 
urgency  of  examining  the  rules  for  the 
Ucensing  of  all  operators  of  towing 
vessels.  In  general,  the  Review  and  a 
previous  study,  also  by  the  Coast  Guard 
entitled,  "Licensing  2000  and  Beyond," 
concluded  that  the  requirements  for 
licensing  all  operators  of  towing  vessels 
are  outdated  and  need  improvement. 

In  response  to  the  Review  on  March 
2, 1994,  the  Coast  Guard  published  a 
notice  of  public  meeting  and  availabifity 


of  study  (59  FR  1003)  that  announced 
the  availability  of  the  Review  and 
scheduled  a  meeting  to  seek  public 
comment  on  the  recommendations 
made  in  it.  The  public  meeting  was  held 
on  April  4,  1994 

The  National  Transportation  Safety 
Board  fNTSB)  investigation  identified 
one  of  the  probable  causes  of  the 
AmtraJc  casualty  as  the  Coast  Guard's 
failure  to  establish  higher  standards  for 
the  licensing  of  inland  operators  of 
towing  vessels. 

On  !une  19.  1996.  the  Coast  Guard 
published  a  notice  of  proposed 
mlemaking  (NPRM)  entitled,  "Licensing 
and  Manning  for  Officers  of  Towing 
Vessels,    in  the  Federal  Register  (61  FR 
31332).  The  proposed  rule  aims  to 
update  the  licensing,  training  and 
qualifications  of  personnel  on  towing 
vessels  in  order  to  reduce  similar  vessel 
casualties  attributable  to  human  factors. 
Specifically,  the  NPRM  addresses  (1) 
levels  of  licenses;  f.2)  restnctions  of 
licenses  by  horsepower;  (3)  practical 
demonstrations  of  skills;  and  (4) 
responsibility  of  industry 

In  addition,  the  proposed  rule  has 
taken  into  account  nine 
recommendations  from  the  Review  that 
affect  licensing: 

(1)  The  creation  of  levels  of  licenses; 

(2)  A  requirement  of  practical 
demonstration,  by  simulator  or 
equivalent,  for  upgrade  of  license; 

(3)  A  requirement  of  practical 
demonstration,  by  simulator  or 
equivalent,  for  increase  in  scope  of 
license; 

(4)  A  requirement  of  practical 
demonstration,  by  simulator  or 
equivalent,  for  renewal  of  hcense; 

(5)  A  limitation  to  smaller  vessels  of 
the  license  for  second-class  operator  of 
uninspected  towing  vessels, 

(6)  A  requirement  of  experience  to 
receive  an  endorsement  on  the  Western 
rivers; 

(7)  The  assurance  that  any  new- 
license  meets  international  standards: 

(8)  Provisions  for  crossover  or 
equivalence  for  masters  and  mates  of 
vessels  of  between  500  and  1.600  gross 
tons;  and 
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(9)  Emphasis  on  responsibility  of 
owners  of  towing  vessels  to  employ 
qualified,  experienced  personnel  as 
operators  in  charge  (or  masters)  of  their 
vessels. 

In  response  to  comments  received 
from  industry  requesting  a  public 
hearing,  the  Coast  Guard  is  holding  this 
meeting  to  receive  additional  views  on 
the  licensing  requirements  as  proposed 
in  the  NPRM. 

In  addition  to  the  requirements  set 
forth  in  this  rulemaking,  mariners 
serving  on  seagoing  towing  vessels  must 
meet  the  training  certification  and 
watchkeeping  requirements  in  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers,  1978 
(STCW).  The  Convention  was  adopted 
in  1978  and  it  entered  into  force  in 
1984.  The  U.S.  became  a  party  in  1991. 
The  Convention  applies  to  mariners 
serving  on  board  seagoing  vessels  that 
operate  beyond  the  boundary  line  as 
defined  in  46  CFR  part  7.  On  July  7, 
1995,  a  Conference  of  Parties  to  STCW 
adopted  a  comprehensive  package  of 
Amendments  to  STCW.  The 
amendments  will  enter  into  force  on 
February  1,  1997.  They  will  affect 
virtually  all  phases  of  the  system  used 
in  the  U.S.  to  train,  test,  evaluate, 
license,  certify,  and  document  merchant 
mariners  for  service  on  seagoing  vessels. 
On  March  2,  1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (61 
FR  13284)  concerning  changes  to  the 
U.S.  licensing  and  documentation 
system  to  conform  to  STCW  as  recently 
amended. 

Public  Meeting 

Attendance  is  open  to  the  public. 
Persons  who  are  hearing  impaired  may 
request  sign  translation  by  contacting 
the  person  under  FOR  FURTHER 
INFORMATION  CONTACT  at  least  one  week 
before  the  meeting.  With  advance 
notice,  and  as  time  permits,  members  of 
the  public  may  make  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  prior  to,  during,  or 
after  the  meeting.  Persons  unable  to 
attend  the  pubUc  meetings  are 
encouraged  to  submit  wrritten  comments 
as  outlined  in  the  interim  rule  prior  to 
October  17, 1996. 


Dated:  August  20, 1996. 
Joseph  J.  Angelo. 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  96-21734  Filed  8-23-96;  8:45  am) 
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Flexible  Service  OMerings  in  the 
Commercial  Mobne  Rad^c  ServTes 

AGENCY.  Feaerai  Cummunicaiions 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  In  this  Further  Notice  of 
Proposed  Rule  Making  the  Commission 
seeks  comment  on  the  regulatory 
treatment  of  entities  offering  fixed 
services  on  CMRS  spectrum.  The  rule 
amendments  are  necessary  to  respond  to 
the  strong  support  to  flexible  services 
show  in  the  initial  Notice  of  Proposed 
Rule  Making.  The  comment  period  is 
necessary  for  clarification  prior  to 
making  a  final  determination  with 
respect  to  the  regulatory  treatment  of 
licensees  providing  such  services.  The 
intended  effect  of  this  action  is  to 
provide  a  service  that  will  further  the 
public  interest. 

DATES:  Comments  are  to  be  filed  on  or 
before  November  25,  1996,  and  reply 
comments  are  to  be  filed  on  or  before 
December  24,  1996. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Washington,  D.C.  20554, 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Krech,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0620. 
SUPPLEMENTARY  INFORMATION:  The  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  in  WT  Docket 
No.  96-6,  adopted  on  June  27,  1996,  and 
released  on  August  1,  1996.  is  available 
for  insjjection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  575,  2000  M 
Street  N.W.,  Washington,  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  2100  M  Street  N.W..  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Summary  of  Action 

I.  Introduction  &■  Executive  Summary 

1.  In  the  Notice  of  Proposed  Rule 
Making  in  WT  Docket  No.  96-6 


("NPRM")  (Amendment  of  the 
Commission's  Rules  to  Permit  Flexible 
Service  Offerings  in  the  Commercial 
■  Mobile  Radio  Services,  Notice  of 
Proposed  Rule  Making,  WT  Docket  No. 
9fr-6, 11  FCC  Red  2445  (19%)),  released 
.    on  January  25.  1996,  61  FR  6189 
(February  16, 1996),  we  sought 
comment  on  proposals  for  expanding 
permitted  offerings  of  fixed  wireless 
service  by  Commercial  Mobile  Radio 
Service  ("CMRS")  providers.  In 
addition,  we  sought  comment  with 
regard  to  the  regulatory  treatment  for 
such  services  under  Section  332  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §  332. 

2.  In  this  Further  Notice  of  Proposed 
Rule  Making,  we  seek  additional 
comment  on  the  regulatory  treatment  of 
entities  offering  fixed  services  on  CMRS 
spectrum: 

•  We  do  not  intend  to  alter  the 
regulatory  treatment  of  licensees 
offering  the  types  of  ancillary,  auxiliary, 
and  incidental  fixed  services  that  have 
been  offered  by  CMRS  providers  under 
our  rules  prior  to  this  order. 

•  We  propose  to  establish  a 
presumption  that  licensees  offering 
other  fixed  services  over  CMRS 
spectrum  should  be  regulated  as  CMRS. 
We  seek  comment  on  such  a 
presumption  and.  if  adopted,  what 
factors  should  be  used  to  support  or 
rebut  this  presumption. 

//.  Further  Notice  of  Proposed  Rule 
Making 

3.  Discussion.  Based  on  our  review  of 
the  record  in  WT  96-6.  we  believe  it  is 
premature  to  attempt  a  final 
comprehensive  determination  regarding 
the  regulatory  treatment  of  these  various 
types  of  fixed  services  that  may  be 
offered  by  licensees.  While  some 
commenters  argue  that  all  of  the  fixed 
offerings  described  above  should  be 
treated  as  sufficiently  related  to  CMRS 
to  justify  uniform  regulatory  treatment, 
we  believe  that  a  uniform  approach 
would  be  premature  at  this  time. 
Instead,  we  believe  that  the  regulatory 
issues  raised  by  this  proceeding  require 
further  development  of  the  record  and 
more  specific  analysis  related  to  the 
particular  fixed  service  offerings  that 
carriers  develop.  Therefore,  we  propose 
to  refine  the  approach  set  forth  in  the 
NPRM  by  seeking  comment  on 
additional  guidelines  for  determining 
when  fixed  wireless  services  may  fall 
vdthin  the  scope  of  CMRS  regulation. 

4.  At  the  outset,  we  emphasize  that 
our  decision  in  the  First  Report  in  Order 
to  allow  carriers  to  offer  co-primary 
fixed  services  on  spectrum  allocated  for 
CMRS  does  not  alter  in  any  way  our 
regulatory  treatment  of  fixed  services 
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that  have  been  provided  by  CMRS 
providers  under  our  prior  rules.  In  the 
CMRS  Second  Report  and  Order,  59  FR 
1H49  ^  uAprii  19,  1994),  we  stated  that 
ancillary,  auxiliary,  and  incidental 
services  offered  by  CMRS  providers  fall 
within  the  statutory  definition  of  mobile 
service,  and  are  subject  to  CMRS 
regulation  We  reaffirm  that 
determination  here.  In  the  First  Report 
and  Order,  however,  we  broadened  the 
potential  scope  of  fixed  services  that 
may  be  offered  by  CMRS  providers.  We 
therefore  seek  further  comment  on  the 
regulatory  treatment  of  such  fixed 
services  that  may  not  be  considered 
ancillary,  auxiliary  or  incidental  to 
mobile  service. 

5.  Several  parties  argue  that  because 
the  definition  of  "mobile  service" 
contains  a  clause  referencing  PCS 
licenses,  Congress  intended  that  all 
service  provided  through  a  PCS  license 
would  be  treated  as  mobile.  According 
to  Omnipoint,  inclusion  of  the  PCS 
clause  means  that  the  Act,  unlike  FCC 
regulations,  does  not  limit  the  amount 
of  fixed  service  a  PCS  provider  may 
offer,  and  the  offering  of  fixed  service  by 
a  PCS  licensee  does  not  change  its  status 
as  a  CMRS  provider.  AT&T  and  CTIA 
argue,  further,  that  since  one  goal  of 
Congress  and  the  Commission  is 
regulatory  parity  for  similarly  situated 
CMRS  providers,  all  services  provided 
through  a  license  for  a  CMRS  service, 
not  just  a  PCS  license,  come  within  the 
definition  of  "mobile  service."  One 
could  also  read  the  definition  of 
"mobile  service"  to  require  the  use  of 
"mobile  stations"  and  the  "and 
includes"  language  which  precedes  the 
description  of  the  three  enumerated 
services  to  mean  that  they  are  examples. 
In  that  case,  a  service  provided  with  a 
PCS  license  would  have  to  include  the 
use  of  a  "mobile  station"  to  come  within 
the  definition  of  "mobile  service"  and 
consequently  be  considered  in  the 
definition  of  "commercial  mobile 
service."  "Mobile  station"  is  defined  in 
the  Act  as  "a  radio-communication 
station  capable  of  being  moved  and 
which  ordinarily  does  move."  47  U.S.C. 
§  153(28)  We  seek  comment  on  these 
alternative  statutory  interpretations  and 
their  regulatory  consequences.  Parties 
should  submit  support  from  the 
legislative  history  or  prior  Commission 
rulings  for  or  against  the  argument  that 
the  language  "and  includes"  in  the 
definition  of  "mobile  service"  sets  out 
examples  of  mobile  services,  rather  than 
listing  additional  services  which  come 
under  the  definition. 

6  CTI.\  also  argues  that  the 
(Commission  has  substantial  discretion 
under  the  .^ct  to  define  "mobile 
services.  '  CTIA  states  that  this  authority 


stems  firom  the  language  in  the  PCS 
clause  of  the  definition  of  "mobile 
service"  that  refers  to  "any  successor 
proceeding."  According  to  CTIA,  that 
language  allows  the  Commission  to 
establish  alternative  definitions  of 
"mobile  service"  in  successor 
proceedings.  We  seek  comment  on  the 
breadth  and  scope  of  Commission 
authority  under  the  PCS  clause  and  the 
"any  successor  proceeding"  language.     . 

7.  As  noted  above,  in  the  CMRS 
Second  Report  and  Order  we  found  that 
the  definition  of  "mobile  service" 
includes  "all  auxiliary  services 
provided  by  mobile  service  licensees." 
We  seek  comment  on  what  precedential 
value,  if  any,  we  should  give  to  our 
treatment  of  auxiliary,  ancillary,  and 
incidental  services  as  CMRS  for 
regulatory  purposes  when  determining 
how  to  regulate  other  fixed  wireless 
services  provided  by  CMRS  providers. 
For  example,  because  we  consider  a 
fixed  service  that  is  ancillary  to  a  mobile 
service  to  be  CMRS,  what  implications 
should  that  have  for  how  we  should 
treat  a  wholly  fixed  service  that  may  use 
no  mobile  stations. 

8.  Some  parties  have  also  argued  that 
because  these  fixed  wireless  services 
would  be  provided  by  CMRS  providers 
in  spectrum  that  has  been  allocated  for 
CMRS,  the  service  providers  must 
therefore  be  regulated  as  CMRS.  We 
disagree.  The  regulatory  structure  for 
providers  of  the  primary  service  to 
which  the  spectrum  is  allocated  does 
not  necessarily  dictate  the  type  of 
regulation  to  which  every  service 
provider  in  that  same  band  will  be 
subject  regardless  of  the  particular 
attributes  of  that  service.  A  pertinent 
example  is  BETRS.  While  BETRS  is 
provided  in  a  spectrum  band  allocated 
to  Public  Land  Mobile  Service,  we  have 
determined  that  BETRS  is  a  fixed 
service,  rather  than  a  mobile  service, 
and  therefore  BETRS  providers  are  not 
subject  to  CMRS  regulation  under 
Section  332.  Similarly,  private  service 
licensees  in  the  220  and  800  MHz  SMR 
bands  are  not  subject  to  CMRS 
regulation.  Likewise,  we  do  not  intend 
to  base  our  decision  here  merely  on  the 
classification  of  the  majority  of  users  of 
the  spectrum  in  which  the  fixed  service 
in  question  is  provided. 

9.  We  believe  that,  ultimately,  the 
regulatory  issues  on  which  we  seek 
comment  herein  may  require  resolution 
on  a  case-by -base  basis.  We  seek 
comment  on  this  conclusion,  including 
whether  we  may  be  able  to  establish  a 
uniform  approach  for  determining  the 
regulatory  status  of  fixed  services 
offered  on  CMRS  spectrum.  To  provide 
a  framework  for  a  case-by-case  analysis, 
we  propose  to  establish  a  rebuttable 


presumption  that  any  wireless  service   . 
provided  under  a  CMRS  provider's 
license  would  be  considered  to  come 
within  the  definition  of  CMRS  and 
consequently  regulated  as  CMRS.  Based 
on  the  record  in  this  proceeding,  we 
believe  this  to  be  a  reasonable 
presumption.  Most  of  the  fixed  wireless 
service  applications  which  commenters 
have  discussed  in  the  record  would  be 
provided  in  conjunction  with  a 
traditional  CMRS  services  such  as 
cellular  or  paging. 

10.  Under  our  proposed  approach,  the 
Commission  would  allow  any  interested 
party  to  challenge  this  presumption 
regarding  a  particular  service  offered  by 
a  CMRS  provider.  If  a  party  could 
demonstrate  that  the  service  provider  in 
question  does  not  meet  the  definition  of 
CMRS  for  a  particular  offering,  we 
would  not  regulate  that  particular 
offering  as  CMRS.  We  seek  comment  on 
this  approach  and  what  types  of 
evidence  the  Commission  should 
evaluate  when  considering  a  challenge 
to  a  presumption  that  a  fixed  wireless 
service  provided  by  a  CMRS  provider 
should  be  regulated  as  CMRS.  Possible 
factors  may  include:  the  relative 
mobility  of  mobile  stations  used  in 
conjunction  with  the  fixed  service; 
whether  the  fixed  service  is  part  of  a 
larger  package  which  includes  mobile 
services  or  is  offered  alone;  the  size  of 
the  service  area  over  which  the  fixed 
wireless  service  is  provided;  the  amount 
of  mobile  versus  fixed  traffic  over  the 
wireless  system;  whether  the  fixed 
service  is  offered  over  a  discrete  block 
of  spectrum  separate  from  the  spectrum 
used  for  mobile  services;  the  degree  to 
which  fixed  and  mobile  services  are 
integrated;  and  whetrher  customers 
perceive  the  service  to  be  a  fixed 
service.  Part  of  any  analysis  of  customer 
perception  may  also  include 
consideration  of  how  the  service  is 
marketed  by  the  CMRS  provider  to 
potential  customers. 

11.  The  Commission  seeks  comment 
on  the  appropriateness  of  using  these 
factors  or  other  types  of  evidence  that 
may  be  presented  to  rebut  this 
presumption.  We  also  seek  comment  on 
the  extent  to  which  services  provided 
under  separate  licenses  or  by  separate 
entities  may  be  relevant  to  the 
regulatory  status  of  a  particular  fixed 
service  offering  provided  under  a  given 
license.  For  example,  should  we 
consider  only  the  serxices  provided 
under  a  particular  license  or  consider 
the  services  provided  by  a  common 
licensee  under  multiple  licenses,  e.g.,  a 
licensee  who  provides  fixed  service 
under  its  PCS  license  and  mobile 
service  under  a  cellular  license  in  the 
same  market.  Similarly,  in  instances 
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where  fLxed  and  mobile  services  are 
provided  by  different  corporate 
affiliates,  should  we  look  at  each 
affiliate's  service  separately  or  at  the 
services  provided  by  the  corporation  as 
a  whole?  Another  possible  scenario 
would  be  where  a  CMRS  provider 

firovides  fixed  service  under  its  own 
icense  and  has  a  joint  marketing 
arrangement  or  resale  agreement  with 
another  CMRS  provider  in  that  market. 
How  should  we  consider  such 
arrangements  in  making  our  analysis 
under  this  presumption?  We  seek 
comment  on  our  proposal  for  regulating 
fixed  wireless  service  provided  by  a 
CMRS  provider  and  we  seek  alternative 
suggestions  for  presumptive  regulatory 
classifications. 

12.  Some  parties  have  advocated  that 
we  regulate  any  fixed  wireless  service 
provided  by  a  CMRS  provider  as  CMRS 
until  such  time  that  the  service 
constitutes  a  substitute  for  land  line 
telephone  exchange  service  in  a 
substantial  portion  of  a  state.  Under  this 
approach  a  state  would  have  to  petition 
the  Commission  under  Section 
332(c)(3),  and  the  Commission  would 
have  to  grant  such  a  petition,  before  a 
CMRS  provider's  fixed  wireless  service 
would  be  subject  to  state  regulation.  The 
Commission  seeks  comment  on  this 
approach.  We  also  seek  comment  on 
what  federal  regulation  should  be 
imposed  on  a  CMRS  provider's  offering 
of  fixed  wireless  service  if  we  find  that 
it  does  not  come  within  the  purview  of 
CMRS.  To  the  extent  that  there  are 
interstate  common  carrier  services,  such 
services  would  be  subject  to  regulation 
under  Title  II;  if  so  are  there  any  Title 
II  regulations  from  which  such  services 
should  be  exempt? 

13.  The  Commission  recognizes  that 
we  are  addressing  a  related  issue  in  the 
context  of  our  proceeding  on 
implementation  of  Section  251  of  the 
Communications  Act,  as  amended  by 
the  1996  Act— i.e.,  in  what 
circumstances,  if  any,  a  CMRS  provider 
should  be  regulated  as  a  "local  exchange 
carrier"  under  the  Act.  Herein  we  are 
concerned  with  whether  service 
providers  should  be  regulated  as  CMRS 
if  they  provide  fixed  services.  While  we 
v«ll  review  and  consider  the  comments 
submitted  in  the  Section  251 
proceeding,  we  do  not  believe  that 
resolution  of  the  issue  presented  in  the 
Section  251  proceeding  resolves  the 
issues  presented  here.  For  example, 
even  if  we  were  to  find  that  a  CMRS 
provider  could  be  considered  a  local 
exchange  carrier  in  terms  of  the 
requirements  in  Section  251,  we 
tentatively  conclude  that  it  could  still  be 
considered  engaged  in  the  provision  of 
CMRS  under  Section  332  and  therefore 


exempt  from  states'  regulation  of 
intrastate  rates.  We  seek  comment  on 
this  tentative  conclusion  and  whether 
the  other  obligations  imposed  on  LECs 
have  a  direct  relationship  to  the  rates 
charged  by  CMRS  providers,  and  thus 
may  impact  on  the  rate  regulation 
scheme  set  out  in  Section  332. 

ni.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

14.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  We  also  seek 
comment  on  the  number  of  CMRS 
entities  affected  by  the  proposed  rules 
are  small  businesses,  and  request  that 
commenters  identify  whether  they 
themselves  are  small  businesses.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rest  of  the  Further 
Notice  of  Proposed  Rule  Making,  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Initial  Regulatory  Flexibility 
Analysis.  The  Secretary  shall  send  a 
copy  of  this  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rule 
Making,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  §601  et.  seq. 
(1981). 

1.  Reason  for  Action 

15.  This  rule  making  proceeding  was 
initiated  to  secure  comment  on 
proposals  for  allowing  CMRS  providers 
greater  fiexibility  in  the  provision  of 
fixed  wireless  services.  The  proposals 
advanced  in  the  Further  Notice  of 
Proposed  Rule  Making  are  designed  to 
determine  the  appropriate  regulatory 
scheme  for  CMRS  providers  who  wish 
to  offer  fixed  wireless  services.  The 
Commission  seeks  comment  on  the 
appropriate  role  of  the  federal 
government  and  the  states  in  the 
regulation  of  CMRS  providers  who  offer 
hybrid  mobile  and  fixed  services  on  a 
co-primary  basis. 

2.  Objectives 

16.  The  Commission  proposes  to 
establish  a  rebuttable  presumption  that 
any  wireless  service  provided  under  a 
CMRS  provider's  license  would  be 
considered  to  come  within  the 
definition  of  CMRS  and  consequently 


regulated  as  CMRS.  Under  this 
approach,  the  Commission  would  allow 
any  interested  party  to  challenge  this 
presumption  regarding  a  particular 
service  offered  by  a  CMRS  provider.  If 
a  party  could  demonstrate  that  the 
service  provider  in  question  does  not 
meet  the  definition  of  CMRS  for  a 
particular  offering,  we  would  not 
regulate  that  particular  offering  as 
CMRS.  We  seek  comment  on  this 
approach  and  what  types  of  evidence 
the  Commission  should  evaluate  when 
considering  a  challenge  to  a 
presumption  that  a  fixed  wireless 
service  provided  by  a  CMRS  provider 
should  be  regulated  as  CMRS.  We  also 
seek  comment  on  the  extent  to  which 
services  provided  under  separate 
licenses  or  by  separate  entities  may  be 
relevant  to  the  regulatory  status  of  a 
particular  fixed  service  offering 
provided  under  a  given  license.  Some 
parties  have  advocated  that  we  regulate 
any  fixed  wireless  service  provided  by 
a  CMRS  provider  as  CMRS  until  such 
time  that  the  service  constitutes  a 
substitute  for  land  line  telephone 
exchange  service  in  a  substantial 
portion  of  a  state.  We  seek  comment  on 
this  approach.  We  also  seek  comment 
on  what  federal  regulation  should  be 
imposed  on  a  CMRS  provider's  offering 
of  fixed  wireless  service  if  we  find  that 
it  does  not  come  within  the  purview  of 
CMRS. 

3.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

17.  The  proposals  under 
consideration  in  the  Further  Notice  of 
Proposed  Rule  Making  do  not  require 
recordkeeping,  or  other  compliance 
requirements  for  small  business  entities. 

4.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

18.  None. 

5.  Description,  and  Number  of  Small 
Entities  Involved 

19.  Pursuant  to  the  Contract  with 
America  Advancement  Act  of  1996, 
Public  Law  No.  104-121,  110  Stat.  847 
(1996),  the  Commission  is  required  to 
estimate  in  its  Final  Regulatory 
Flexibility  Analysis  the  number  of  small 
entities  to  which  a  rule  will  apply, 
provide  a  description  of  such  entities, 
and  assess  the  impact  of  the  rule  on 
such  entities.  To  assist  the  Commission 
in  this  analysis,  commenters  are 
requested  to  provide  information 
regarding  how  many  total  CMRS  entities 
would  be  affected  by  the  proposed  rules 
in  the  Further  Notice  of  Proposed  Rule 
Making.  In  particular,  we  seek  estimates 
of  how  many  CMRS  entities  are  small 
businesses. 
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20.  There  are  different  definitions  of 
"small  business"  for  the  various 
services  affected  by  this  proceeding. 
Since  the  Commission  did  not  define  a 
small  business  with  respect  to  cellular 
services,  paging,  and  interconnected 
business  radio  service,  we  will  utilize 
the  Small  Business  Administration's 
(SBA)  definition  applicable  to 
radiotelephone  companies — i.e.  an 
entity  employing  less  than  1,500 
persons.  13  CFR  §  121.201,  Standard 
Industrial  Classification  (SIC)  Code 
4812.  We  seek  comment  on  whether  this 
definition  should  be  refined  to  take  into 
account  the  different  classes  of  cellular, 
paging  and  for-profit  interconnected 
business  radio  services.  With  respect  to 
narrowband  and  broadband  PCS,  the 
Commission  defines  small  business  to 
mean  firms  who  have  gross  revenues  of 
not  more  than  $40  million  in  each  of  the 
preceding  three  calendar  years.  With 
respect  to  800  MHz  and  900  MHz  SMR 
services,  the  Commission  has  a  two- 
tiered  definition  of  small  business:  (a) 
"very  small  businesses"  are  firms  who 
have  gross  revenues  of  not  more  than  $3 
million  in  each  of  the  preceding  three 
calendar  years;  and  (b)  "small 
businesses"  are  firms  who  have  annual 
gross  revenues  of  not  more  than  $15 
million  in  the  each  of  the  preceding 
three  years.  With  respect  to  commercial 
220  MHz  services,  the  Commission  has 
proposed  a  two-tiered  analysis:  (1)  for 
EA  licensees,  a  firm  with  average  annual 
gross  revenues  of  not  more  than  $6 
million  for  the  preceding  three  years 
and  (2)  for  regional  and  nationwide 
licensees,  a  firm  with  average  annual 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  3  years. 

21.  We  seek  comment  on  our  use  of 
these  definitions  in  this  context. 
Additionally,  we  request  commenters  to 
identify  whether  they  are  a  "small 
business"  under  this  definition.  For 
commenters  that  are  a  subsidiary  of 
another  entity,  we  seek  this  information 
for  both  the  subsidiary  and  the  parent 
corporation  or  entity. 

6.  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

22.  In  the  Further  Notice  of  Proposed 
Rule  Making  the  Commission  proposes 
to  establish  a  rebuttable  presumption 
that  any  wireless  service  provided 
under  a  CMRS  provider's  license  would 
be  considered  to  come  within  the 
definition  of  CMRS  and  be  regulated  as 
CMRS.  The  Commission  seeks  comment 
on  this  approach  and  what  types  of 
evidence  the  Commission  should 
evaluate  when  considering  a  challenge 
to  such  a  presumption.  Other 
ahernatives  su^ested  in  the  comment 


to  the  Notice  of  Proposed  Rule  Making, 
61  FR  6189  (February  16, 1996),  include 
regulating  any  fixed  wireless  service 
provided  by  a  CMRS  provider  as  CMRS 
until  such  time  that  the  service 
constitutes  a  substitute  for  land  line 
telephone  exchange  service  in  a 
substantial  portion  of  a  state.  We  seek 
comment  on  that  approach  and  any 
additional  significant  alternatives 
presented  in  the  comments  also  will  be 
considered.  If  the  fixed  wireless  service 
provided  by  a  CMRS  provider, 
including  small  business  entities,  is  not 
regulated  as  CMRS,  that  service  may  be 
subject  to  state  regulation  of  entry  and 
rates.  We  also  seek  comment  on  what 
Federal  regulation  should  be  imposed 
on  a  CMRS  provider's  offering  of  fixed 
wireless  service  if  that  service  does  not  , 
come  within  the  purview  of  CMRS.  We 
also  seek  comment  on  what  impact  each 
alternative  may  have  on  small  business 
entities. 

7.  Legal  Basis 

23.  The  proposed  action  is  authorized 
under  Sections  4(i).  4(j),  7(a),  303(b), 
303(f),  303(g),  303(r).  332(a),  and  332(c) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i),  154(j), 
157(a),  303(b).  303(f).  303(g),  303tr). 
332(a),  and  332(c). 

8.  IRFA  Comments 

24.  We  request  written  public 
comment  on  the  foregoing  Initial 
Regulatory  Flexibility  Analysis. 
Comments  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  provided  in  paragraph 
27  below. 

B.  Ex  Parte  Rules — Non-Restricted 
Proceeding 

25.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  See  generally 
47  CFR  §§  1.1202, 1.1203,  and  1.1206(a). 

C.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

26.  The  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rule  Making 
do  not  contain  either  a  proposed  or 
modified  information  collection. 

D.  Comment  Dates  , 

27.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules.  47  CFR  §§  1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  November  25, 
1996,  and  reply  comments  on  or  before 
December  24, 1996.  To  file  formally  in 


this  proceeding,  vou  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
Commission,  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554, 

28.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  of  the 
expected  impact  on  small  entities  of  the 
proposals  suggested  in  the  Further 
Notice  of  Proposed  Rule  Making. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  as  comments  on  the 
remainder  of  the  Further  Notice  of 
Proposed  Rule  Making,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Secretary  shall  send  a  copy 
of  this  Further  Notice  of  Proposed  Rule 
Making,  including  the  IRFA.  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  §601  et.  seq. 
(1981). 

E.  Contacts  for  Information 

29.  For  further  information 
concerning  this  proceeding,  contact 
David  Krech  at  (202)  418-0620 
(Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau). 

List  of  Subjects 

47  CFR  Part  2 

Radio. 

47  CFR  Part  22 

Communications  common  carriers, 
Radio. 

47  CFR  Part  24 

Communications  Common  carriers. 
Radio. 

47  CFR  Part  90 

Business  and  industry,  Common 
carriers.  Radio. 


UMi 
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Federal  Communications  Commission 

WUIiam  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  96-21793  Filed  8-23-96;  8:45  am] 

BltLING  COOe  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Parts  383  and  391 

[FHWA  Docket  No    MC-93-23] 
^!N2125-AD20 

Commercial  Driver  Physical 
Qualifications  as  Part  of  the 
Commercial  Driver  s  License  Process 

AGENCY:  Federal  Highway 
Administration  (FHWA).' DOT. 
ACTION:  Notice  of  meetings  of  negotiated 
rulemaking  advisory  committee. 

SUMMARY:  The  FHWA  announces  the 
meeting  dates  of  an  advisory  committee 
(the  Committee)  established  under  the 
Federal  Advisory  Committee  Act  and 
the  Negotiated  Rulemaking  Act  to 
consider  the  relevant  issues  and  attempt 
to  reach  a  consensus  in  developing 
regulations  governing  the  proposed 
merger  of  the  State-administered 
commercial  driver's  license  (CDL) 
procedures  of  49  CFR  Fart  383  and  the 
driver  physical  qualifications 
requirements  of  49  CFR  Part  391.  The 
Committee  is  composed  of  persons  who 
represent  the  interests  that  would  be 
substantially  affected  by  the  rule. 

The  FHWA  believes  that  public 
participation  is  critical  to  the  success  of 
this  proceeding.  Participation  is  not 
limited  to  Committee  members. 
Negotiation  sessions  are  open  to  the 
public,  so  interested  parties  may 
observe  the  negotiations  and 
communicate  their  views  in  the 
appropriate  time  and  manner  to 
Committee  members. 

For  a  listing  of  Committee  members, 
see  the  notice  published  on  July  23, 
1996,  61  FR  38133.  Please  note  that  the 
United  Motorcoach  Association  and  the 
American  Bus  Association  will  serve  as 
full  members  of  the  Committee.  For 
additional  background  information  on 
this  negotiated  rulemaking,  see  the 
notice  published  on  April  29, 1996.  at 
61  FR  18713. 

DATES:  The  second  meeting  of  the 
advisory  committee  will  begin  at  10:00 
a.m.  on  September  4-5. 1996. 
Subsequent  meetings  are  scheduled  to 
be  held  on  October  22-23,  1996,  and 
November  19-20,  1996  and  will  also 
begin  at  10:00  a.m.  each  day. 


ADDRESSES:  The  second  meeting  of  the 
advibory  committee  will  be  held  at  the 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  D.C.  The 
Committee  vnll  meet  in  the  main 
hearing  room  (room  101).  Subsequent 
meetings  will  be  held  at  locations  to  be 
announced. 

=  OR  FURTHER  INFORMATION  CONTACT:  Ms. 
1  ereba  Doggett,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4001.  or  Ms.  Grace  Reidy,  Office  of 
Chief  Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Authority:  [5  U.S.C.  §§  561-570;  5  U.S.C. 
App.  2§§1-15] 

Issued  on:  August  21,  1996. 

George  L.  Reagle, 

Associate  Administrator  for  Motor  Carriers. 
[FR  Doc,  96-21782  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  4910-22-P 


DEPARTMENT  Qi 


)MMEPCE 


National  Oceanic  a.nc  Atmospheric 
AdmmistratiO!^ 


50  CFR  Part  64S 

[Docket  No   96C52C 
0730960] 

PIN   06A8-AH05 


-6224-03;  I.D. 


Fisheries  of  the  Northeastern  United 
States.  Amendment  S  to  the  Summer 
Flounder  and  Soup  Fishe-^y 
Management  Plan;  Resubr^^ssion  of 
Disapprovea  Measures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  three  provisions  of 
Amendment  8  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Summer  Flounder  and  Scup  Fisheries 
that  were  initially  disapproved,  but  that 
have  been  revised  and  resubmitted  by 
the  Mid-Atlantic  Fishery  Management 
Council  (Council).  These  measures 
would:  Establish  criteria  under  which 
vessels  under  construction  or  being 
rerigged  for  the  scup  fishery  on  January 
26, 1993,  could  qualify  for  a  moratorium 
permit,  define  scup  pots  and  traps,  and 
require  the  consideration  of  recreational 
landings  in  the  process  of  setting  annual 
recreational  harvest  limits.  The  intent  of 


Amendment  8  is  to  reduce  fishing 
mortality  and  allow  the  stock  to  rebuild. 
DATES:  Public  comments  must  be 
received  on  or  before  September  16. 
1996. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Dr.  Andrew  A. 
Rosenberg.  Director,  Northeast  Regional 
Office.  NMFS.  One  Blackburn  Drive. 
Gloucester.  MA  01930.  Mark  the  outside 
of  the  envelope,  "Comments  on  the 
Resubmitted  Portion  of  the  Summer 
Flounder  and  Scup  Plan." 

Comments  regarding  burden-hour 
estimates  for  collection-of-  information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  the  Director, 
Northeast  Region.  NMFS  (Regional 
Director),  at  the  address  above  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20502 
(Attention:  NOAA  Desk  Officer). 

Copies  of  the  resubmitted  portion  of 
Amendment  8  and  other  supporting 
documents  are  available  upon  request 
from  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council.  Room  2115. 
Federal  Building.  300  South  New  Street, 
Dover.  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Council  submitted  Amendment  8 
to  the  FMP  on  April  23.  1996.  NMFS, 
on  behalf  of  the  Secretary  of  Commerce, 
disapproved  six  measures  proposed  in 
Amendment  8  upon  preliminary 
evaluation  of  the  amendment  as 
authorized  under  section  304(a)(l)(A)(ii) 
of  the  Magnuson  Fishery  Management 
and  Conservation  Act  (Magnuson  Act). 
The  measures,  which  were  found  to  be 
inconsistent  with  the  national  standards 
and  other  applicable  law,  would  have: 
(1)  Conferred  moratorium  permit 
eligibility  upon  vessels  that  were 
rerigging  on  January  26, 1993,  and 
landed  scup  prior  to  the  implementation 
of  the  FMP,  (2)  required  vessels  to  keep 
scup  catches  of  less  than  4.000  lb  (1,814 
kg)  (the  level  at  which  the  minimum 
mesh  requirement  is  triggered)  in  100- 
Ib  (45.36  kg)  boxes  to  enhance 
enforcement,  (3)  accepted  state  dealer 
permits  in  lieu  of  the  required  Federal 
permit.  (4)  denied  access  to  the 
exclusive  economic  zone  to  vessels  ft-om 
states  that  do  not  implement 
recreational  measures  equivalent  to 
those  specified  in  the  Federal  plan,  (5) 
used  state  regulations  to  define  scup 
pots  for  the  residents  of  that  state,  and 
(6)  established  annual  recreational 
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harvest  limits  and  deducted  catches  in 
excess  of  those  limits  from  the  limits  for 
the  following  year.  The  remainder  of 
Amendment  8  was  published  as  a 
proposed  rule  on  June  3,  1996  (61  FR 
27851). 

The  Council  and  the  Atlantic  States 
Marine  Fisheries  Commission's  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Board  met  on  May-15.  1996,  to  review 
the  disapproved  measures  and,  pursuant 
to  section  304(b)(3)(A)  of  the  Magnuson 
Act,  voted  to  revise  and  resubmit  three 
provisions:  The  rerigging  measure,  the 
scup  pot  and  trap  definition,  and  the 
annual  recreational  harvest  limit.  The 
remaining  disapproved  measures  were 
not  resubmitted. 

Proposed  Measures 

Hengging  Measure 

For  the  purposes  of  moratorium 
eligibility,  the  resubmitted  provision 
would  require  that  a  vessel  under 
construction  for,  or  being  rerigged  for, 
use  in  the  directed  fishery  for  scup  on 
January  26,  1993,  to  have  landed  scup 
for  sale  by  January  26,  1994.  For  the 
purpose  of  this  paragraph,  "under 
construction"  would  mean  that  the  keel 
had  been  laid  or  the  vessel  was  under 
written  agreement  for  construction  or 
the  vessel  was  under  written  contract 
for  purchase.  "Being  rerigged"  would 
mean  physical  alteration  of  the  vessel  or 
its  gear  had  begun  to  transform  the 
vessel  into  one  capable  of  fishing 
commercially  for  scup. 

Scup  Pot  and  Trap  Definition 

Scup  pots  and  traps  would  be  defined 
as  pots  or  traps  catching  and  retaining 
scup.  Harvesters  would  be  required  to 
identify  such  gear  with  numbers 
assigned  by  the  Regional  Director  and/ 
or  identification  markings  as  required 
by  the  vessel's  home  port  state. 

Annua/  Harvest  Limit 

In  the  second  year  of  Implementation 
of  the  amendment,  a  coastwide  harvest 
limit  would  be  specified  at  a  level  that 
would  reduce  the  exploitation  rate  to 
the  level  specified  in  the  rebuilding 
schedule.  This  harvest  hmit  would  be 
allocated  78  percent  to  the  commercial 
fishery,  via  a  coastwide  commercial 
quota,  and  22  percent  to  the  recreational 
fishery,  via  a  recreational  harvest  limit. 
The  coastwide  harvest  limit  would  be 
set  annually  following  the  Monitoring 
Committee  process  set  forth  in  the 
amendment.  Any  landings  in  excess  of 
the  target  harvest  level  would  be 
considered  in  the  process  of  setting 
recreational  harvest  regulations  in  the 
following  year. 


Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requires 
NMFS  to  publish  regulations  proposed 
by  a  Council  within  15  days  of  receipt 
of  the  amendment  and  proposed 
regulations.  At  this  time,  NMFS  has  not 
determined  whether  the  measures  that 
this  rule  would  implement  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  oUier  applicable  law.  NMFS,  in 
making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration 
regarding  the  resubmitted  measures  in 
proposed  Amendment  8  as  follows: 

I  certify  that  the  attached  profxDsed  rule 
issued  under  authority  section  304(a)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  The  proposed  measures  are 
not  significantly  modiHed  from  the  original 
submitted  measures  analyzed  as  part  of  the 
Amendment  8  package,  which  was  found  not 
to  have  a  significant  economic  imp>act  on  a 
substantial  number  of  small  entities.  The 
proposed  modified  measures  fall  within  the 
scope  of  measures  previously  analyzed,  so 
the  certification  remains  unchanged.  The 
proposed  rule  would  revise  and  implement 
three  of  the  six  disapproved  measures 
contained  in  Amendment  8  to  the  FMP.  The 
measures  contained  in  the  resubmission 
would:  (1)  Confer  moratorium  permit 
eligibility  upon  vessels  that  were  re-rigging 
on  January  26, 1993.  and  land  scup  prior  to 
January  26. 1994;  (2)  define  a  scup  pot  or  trap 
as  any  scup  pot  or  trap  used  by  fishermen  to 
catch  and  retain  scup;  and  (3)  establish  that 
any  landings  in  excess  of  the  specified 
recreational  harvest  limit  would  he 
considered  in  the  process  of  setting 
recreational  harvest  regulations  in  later  years. 

The  resubmitted  rerigging  provision  is  the 
only  measure  that  requires  elaboration.  The 
resubmitted  measure  is  the  same  as  those  in 
the  other  vessel  permit  moratoria 
administered  to  date  in  the  Northeast  Region. 
It  is  intended  to  address  the  circumstance. of 
a  vessel  owner  who  took  a  definite  action  on 
a  spyecified  date  to  construct  or  substantially 
rerig  a  vessel  in  order  to  particip>ate  in  a 
moratorium  fishery.  Because  these  owners 
can  demonstrate  that  they  took  such  action, 
they  are  given  an  additional  12-month  period 
to  satisfy  the  requirement  that  they  submit 
proof  that  the  vessel  actually  landed  the 
required  species  to  qualify  for  the 
moratorium  fishery.  In  past  moratoria.  such 
as  Northeast  multispecies  and  summer 
flounder,  the  provision  has  been  applicable 


in  a  relatively  limited  number  of  cases  and 
that  is  expected  to  be  the  case  in  the  scup 
moratorium  as  well  Based  on  our  past 
experience  with  Northeast  multispecies  and, 
especially,  summer  flounder,  the  number  of 
applicants  affected  by  the  provision  is 
expected  to  be  within  a  small  range  of  4  to 
10  vessels.  Therefore,  no  additional  analysis 
is  needed. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  requirement  to  mark  traps 
and  pots  has  been  approved  by  OMB, 
0MB  Control  Number  0648-0305.  The 
marking  of  traps  and  pots  is  estimated 
to  take  1  minute  per  trap  or  pot. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  PRA  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  response  estimates  shovm 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  any  of  these 
burden  estimates  or  any  other  aspect  of 
the  collection  of  information  to  NMFS 
and  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  19, 1996. 
C.  Kamelia. 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648-FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  In  §648.2,  the  definition  for  "Scup 
pot  or  trap"  is  added  in  alphabetical 
order  to  read  as  follows: 

§648.2    Definitions. 

•  •        •        «        * 

Scup  pot  or  trap  means  a  pot  or  trap 
catching  and  retaining  scup. 

•  *        •        •        * 

2.  In  §648,4,  paragraph,  (a)(6)(i)(A)(3} 
is  added  to  read  as  follows: 

§  648.4    Vessel  permits. 

(a)  •  *  • 

(6)  *  *  *  (i)  *  *  •  (A)  •  •  • 

(3)  The  vessel  was  under  construction 
for,  or  was  being  rerigged  for,  use  in  the 
directed  fishery  for  scup  on  January  26, 
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1993.  provided  the  vessel  landed  scup 
for  sale  bv  lanuar\-  26   1994. 

it  *  11  n  9  i^k 

3.  In«64B14   paragraph  ;kMl2)  is 


iddf 


if»ac  as  ti 


(n] 


iws: 


§648.14     Prohibitions. 

***** 

(k)  *  •  • 

(12)  Use  a  scup  trap  or  pot  that  does 
not  have  identification  as  specified  in 
=*  648  123(b)(3). 

«  »  •  *  » 

4    ;:.  §  b4b  12.j.  paragraph  (b)(3)  is 
irided  to  read  as  follows: 

§  648. 1 23     Gear  restnctions 

(a)  •  •  • 

(b)*** 

(3)  Pot  and  trap  identification.  Pots  or 
traps  used  in  fishing  for  scup  must  be 
marked  with  the  number  assigned  by 
the  Regional  Director  and/or 
identification  marking  as  required  by 
the  vessel's  home  port  state. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  96-033N1 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meeting 

The  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods" 
(N.^CMCF)  subcommittees  on  Risk 
.Assessment.  Fresh  Produce.  Codex,  and 
Hazard  Analysis  and  Critical  Control 
Points  (HACCP)  will  hold  meetings  on 
f^eptember  10  and  11.  1996.  m  Rooms 
4347  and  0745.  South  .Agriculture 
Building.  1400  Independence  Avenue, 
SVV,  Washington.  DC  20250-3700. 

On  September  10.  1996,  the  Codex 
Subcommittee  will  meet  in  Room  4347 
from  800  a.m   to  10;00  a.m.  to  hear  a 
presentation  from  a  U.S.  Government 
representative  about  the  proposed  draft 
"Code  of  Hvgienic  Practice  for  Uncured 
and  IJnnpened  Cheese  and  Ri{)ened  Soft 
Cheese"  which  will  be  discussed  by  the 
Codex  Committee  on  Food  Hygiene  in 
October  1996 

On  September  10,  1996.  the  Fresh 
Produce  Subcommittee  will  meet  from 
10:30  a.m.  to  300  p  m  in  Room  4347  to 
continue  writing  a  report  about 
pathogens  on  fresh  produce. 

On  September  10  and  11,  1996.  the 
H-ACCP  Subcommittee  drafting  group 
will  meet  from  800  a.m.  to  5:00  p.m.  in 
Room  0745  to  continue  updating  the 
Committee's  1992  document  on  HACCP 
principles. 

On  September  11.  1996,  the  Risk 
.Assessment  Subcommittee  will  meet 
from  8:00  to  500  p.m  in  Room  4347  to 
complete  work  on  a  document  i 

addressing  microbiological  risk 
assessment 

The  Subcommittee  meetings  are  open 
to  the  public  on  a  space  available  basis. 
Comments  may  be  sent  before  and  after 
the  meetings  and  should  be  addressed 
to:  Mr.  Craig  Fedchock,  Advisory 
Committee  Specialist,  U.S*  Department 


of  Agriculture,  Food  Safety  and 
Inspection  Service,  Room  311, 1255 
22nd  Street,  NW.  Washington,  DC 
20250-3700.  Background  materials  are 
available  for  inspection  by  contacting 
Mr.  Fedchock  on  (202)  254-2517. 

Done  at  Washington,  DC,  on  August  21. 
1996. 
Michael  R.  Taylor, 

Administrator. 

(FR  Doc.  96-21731  Filed  8-23-96;  8:45  am) 

BtLUNQ  CODE  M10-OM-M 


Forest  Service 

Prince  John  Project.  Boise  National 
Forest,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Enviromnental  Impact  Statement. 

SUMMARY:  The  Cascade  Ranger  District 
of  the  Boise  National  Forest  will  prepare 
an  environmental  impact  statement 
(EIS)  for  an  integrated  resource 
management  project  in  the  headwaters 
of  Big  Creek,  a  tributary  of  the  North 
Fork  Payette  River  below  Cascade 
Reservoir.  The  project  area  is  located  1 5 
miles  east  of  Q^cade,  Idaho,  and  about 
100  road  miles  north  of  Boise.  Idaho 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  The  agency  also  hereby  gives 
notice  of  the  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

SUPPLEMENTARY  INFORMATION:  An 
environmental  assessment  (EA)  for  this 
project  was  released  for  a  30-day  public 
review  and  comment  period  in  April 
1996  under  the  auspices  of  Public  Law 
104-19.  Since  that  time,  and  prior  to  the 
release  of  the  Decision  Notice, 
clarification  on  implementation  of 
Public  Law  104-19  has  made  it 
necessary  to  prepare  an  EIS  for  the 
project  (Secretaiy  of  Agriculture 
Glickman,  July  2, 1996). 

Proposed  Action 

Five  primary  objectives  have  been 
identified  for  the  project:  (1)  Salvage  the 
dead  and  imminently  dead  trees  from 
the  area;  (2)  achieve  the  desired  future 
condition  of  a  healthy  diverse  forest  in 
which  important  resource  values, 
including  healthy  timber  stands,  are 


sustained;  (3)  improve  big-game  forage 
habitat,  thin  overcrowded  stands  of 
plantations,  and  reduce  natural  fuel 
loads  through  the  use  of  prescribed  fire: 
(4)  reduce  current  sediment  delivery 
from  existing  roads  by  obliterating 
sections  of  these  roads  located 
immediately  adjacent  to  perennial 
streams;  and  (5)  provide  sawlogs  and 
other  wood  products  to  help  sustain 
local  sawmills  and  economies. 

The  proposed  action  would  treat, 
either  with  timber  harvest  or  prescribed 
fire,  a  total  of  3,695  acres  in  the  67,637- 
acre  Gold  Fork/Clear  Creek  Management 
Area.  An  estimated  15  MMBF  of  timber 
would  be  harvested  through 
silvicultural  treatment  of  the  stands. 
Approximately  2,856  acres  would  be 
harvested  by  ground-based  (916  acres), 
cable  (772  acres),  or  helicopter  (1.168 
acres)  yarding  systems.  The  proposed 
action  would  employ  a  variety  of 
silvicultural  systems  including 
clearcutting  with  reserve  trees  (9 
percent),  irregular  shelterwood  (74 
percent),  and  individual  tree  selection 
(17  percent).  Prescribed  fire  would 
occur  on  another  839  acres  to  improve 
big-game  forage  habitat  (110  acres),  thin 
overcrowded  plantations  (385  acres), 
and/or  reduce  natural  fuel  loads  (344 
acres),  The  existing  transportation 
system  would  be  improved  to  facilitate 
harvest  and  reduce  sedimentation,  with 
individual  sections  of  28  miles  of  road 
being  reconstructed.  4.7  miles  of  new 
specified  road  construction,  and  2  miles 
of  temporary  road  construction.  .An 
estimated  6.1  miles  of  existing  roads, 
most  of  which  lie  immediately  adjacent 
to  perennial  streams,  would  be 
obliterated.  Portions  of  the  new 
specified  road  construction  would  be 
necessary  to  access  heavily  used 
recreational  areas,  such  as  Gold  Fork 
Meadows, 

Preliminary  Issues 

Anticipated  concerns  with  the 
proposed  action  are:  (1)  The  project's 
visual  impacts  to  the  area  as  seen  from 
Forest  Highway  22;  (2)  timber  harvest 
and  associated  road  construction  could 
impact  the  undeveloped  characteristics 
and  wilderness  attributes  of  the  Needles 
and  Stony  Meadows  Inventoried 
Roadless  Areas  (IRA's);  (3)  proposed 
activities  could  result  in  a  low 
likelihood  of  persistence  of  pileated 
woodpecker,  northern  goshawk,  and 
fisher  within  the  analysis  area;  and  (4) 
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proposed  activities  could  increase  water 
yield  in  amounts  that  would  decrease 
bank  stability,  thus  increasing  sediment 
in  Johnson  Creek  and  lower  Big  Creek. 

Possible  Alternatives  to  the  Proposed 
Action 

Three  alternatives  to  the  proposed 
action  have  been  identified:  (1)  A  no 
action  alternative;  (2)  An  alternative  that 
would  exclude  timber  harvesting  and 
road  construction  in  the  IRA's;  and  (3) 
an  alternative  that  would  mitigate 
increases  in  water  yield  and  loss  of 
pileated  woodpecker,  northern 
goshawk,  and  fisher  habitat.  Other 
alternatives  may  be  developed  as  issues 
are  raised  and  information  is  received. 

Uecisions  To  Be  Made 

The  Boise  National  Forest  Supervisor 
will  decide  the  following: 

Should  roads  be  built  and  timber 
harvested  within  the  Prince  John  Project 
area  at  this  time,  and  if  so;  where  within 
the  project  area,  and  how  many  miles  of 
road  should  be  built;  and  which  stands 
should  be  treated  and  what  silvicultural 
systems  should  be  used? 

Should  prescribed  fire  be  used  within 
the  Prince  John  Project  area  at  this  time, 
and  if  so;  where  within  the  project  area; 
and  what  mitigation/watershed 
enhancement  measures  should  be 
applied  to  the  project? 

Should  the  obliteration  of  portions  of 
roads  497,  497A,  497A2,  497F,  497J1, 
and  497L  be  implemented  at  this  time? 

Schedule 

Draft  Environmental  Impact 
Statement  (DEIS),  September  1996. 
Final  EIS,  November  1996. 

Public  Involvement 

The  proposal  has  been  previously 
scoped  by  two  public  meetings.  The  first 
was  at  the  Cascade  Ranger  District  office 
on  December  6,  1995,  with  the  second 
meeting  at  the  Boise  National  Forest 
Supervisor's  Office  on  December  7, 
1995.  In  addition,  the  Cascade  Ranger 
District  mailed  a  scoping  package  in 
November  1995  to  over  180  individuals 
and/or  groups  who  may  be  affected  by 
the  decision.  Further,  the  EA  was 
released  for  a  30-day  public  review  and 
comment  period  in  April  1996  to  75 
interested  groups  and/or  individuals. 
Comments  received  from  these  public 
involvement  efforts  will  be  incorporated 
into  the  analysis  process. 

(Comments 

Written  comments  concerning  the 
proposed  project  and  analysis  are 
eficouraged  and  should  be  postmarked 
within  30  days  following  publication  of 
this  announcement  in  the  Federal 


Register.  Mail  comments  to  Steve 
Patterson,  Cascade  Ranger  District, 
Boise  National  Forest,  P.O.  Box  696, 
Cascade,  ID  83611,  telephone,  208-382 
7430.  Further  information  can  be 
obtained  at  the  same  location. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon.  v.  Model,  803 
F.2d  1016,  1002  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  section  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

David  D.  Rittenhouse,  Forest 
Supervisor,  Boise  National  Forest,  1750 
Front  Street,  Boise,  ID  83702. 

Dated:  August  14,  1996. 
Milton  D.  Cofibnan, 

Acting  Forest  Supervisor. 

jFR  Doc.  96-21684  Filed  8-23-96;  8:45  ami 
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Potomac  Headwalers  Waio's'^ec 
Hafdy    Hampshire  Minera:   G-n'-'   ar.rj 
f^endtetcn  Cojnttes  kVV,  Finamg  ./  No 
Significani  impact 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agricuhure.  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Potomac  Headwaters  Watershed,  Hardy, 
Hampshire,  Mineral,  Grant,  and 
Pendleton  Counties,  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  L.  Bensey,  State  Conservationist. 
Natural  Resources  Conservation  Service, 
75  High  Street,  Morgantown,  West 
Virginia  26505,  Telephone:  304-291- 
4153. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Roger  L.  Bensey,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  water  quality 
improvement  of^treams  in  the  Potomac 
Headwaters.  The  planned  works  of 
improvement  include  installation  of 
animal  waste  storage  systems,  dead  bird 
composters,  livestock  confinement 
areas,  nutrient  management  plans,  and 
riparian  buffer  zones. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Roger  L.  Bensey. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
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(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subjecfcto  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Richard  W,  Sinu, 

Acting  State  Conservationist. 

Finding  of  No  Significant  Impact  for 
Potomac  Headwaters  (and  I  reatment 
Watershed  Pro|ect  Hardy,  Hampshire, 
Mineral,  Cirant,  and  Pendleton 
Counties,  West  Virginia 

Introduction 

The  Potomac  Headwaters  Land 
Treatment  Watershed  Project  is  a 
federally  assisted  action  authorized  for 
planning  under  Public  Law  78-534,  the 
Flood  Control  Act.  An  environmental 
assessment  was  undertaken  in 
conjunction  with  the  development  of 
the  watershed  plan.  This  assessment 
was  conducted  in  consultation  with 
local.  State,  and  Federal  agencies  as 
well  as  with  interested  organizations 
and  individuals.  Data  developed  during 
the  assessment  are  available  for  public 
review  at  the  following  location:  U.S. 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service,  75 
High  Street,  Room  301,  Morgantown, 
West  Virginia  26505. 

Recommended  Action 

Proposed  is  the  installation  of  animal 
waste  storage  systems,  dead  bird 
composters,  livestock  confinement 
improvements,  nutrient  management 
plans,  and  riparian  buffer  zones  for  the 
purpose  of  reducing  nutrient  and 
bacterial  pollution  in  the  Potomac  River 
headwaters. 

Effects  of  the  Recommended  Action 

Improvements  in  animal  waste 
management  will  result  in  decreased 
ninoff  of  nutrients  and  bacteria  to 
streams,  improving  the  water  quality  of 
the  project  area.  Proper  storage  and 
application  of  manure  and  poultry  litter 
will  not  only  improve  water  quality,  but 
will  also  improve  the  farmers 
efficiencies  and  make  the  product 
available  for  market.  Installation  of  dead 
bird  composters  will  enable  more 
growers  to  manage  this  poultry  waste 
product  in  an  environmentally  sound 
and  economical  means.  Development  of 
nutrient  management  plans  will  assure 
proper  field  application  rates  of  animal 
waste.  Installation  of  riparian  buffer 
zones  will  reduce  nutrient  and  bacteria 
runoff  to  streams  and  surface  waters. 

Risks  of  water-borne  illnesses  will  be 
reduced,  and  the  water  pollution  threat 
to  fishing,  boating,  swimming,  and 
tourism  in  the  area  will  be  lessened. 


The  proposed  action  will  have  little  or 
no  effect  on  wetlands.  No  adverse 
effects  to  threatened/endangered  species 
are  anticipated. 

Consultation  has  been  initiated  with 
the  State  Historic  Preservation  Office. 
.Should  significant  cultural  resources  be 
identified  during  implementation,  they 
will  be  avoided  or  otherwise  preserved 
in  place  to  the  fullest  practical  extent. 
If  significant  cultural  resources  cannot 
be  avoided  or  preserved,  pertinent 
information  will  be  recovered  before 
construction.  If  there  is  a  significant 
cultural  resource  discovery  during 
construction,  appropriate  notice  will  be 
made  by  NRCS  to  the  State  Historic 
Preservation  Officer  and  the  National 
Park  Service.  Consultation  and 
coordination  have  been  and  will 
continue  to  be  used  to  ensure  the 
provisions  of  Section  106  of  Public  Law 
89-665  have  been  met  and  to  include 
provisions  of  Public  Law  89-523,  as 
amended  by  Public  Uw  93-291.  NRCS 
will  take  action  as  prescribed  in  NRCS 
CM  420,  Part  401,  to  protect  or  recover 
any  significant  cultural  resources 
discovered  during  construction. 

Alternatives 

The  planned  action  is  the  most 
practical  means  of  reducing  nutrient 
and  bacterial  pollution  of  streams. 
Because  no  significant  adverse 
environmental  impacts  will  result  from 
installation  of  the  measures,  no  other 
alternatives,  other  than  the  no  project 
one,  were  considered. 

Consultation — Public  Participation 

Formal  agency  consultation  began 
with  the  initiation  of  the  notification  of 
the  State  Single  Point  of  Contact  for 
Federal  Assistance  in  September  1995. 
Scoping  meetings  were  held  in 
September,  October,  and  December  1995 
and  interdisciplinary  efforts  were  used 
in  all  cases.  A  public  meeting  was  held 
on  May  2, 1996  to  present  the  Draft 
Plan-Environmental  Assessment  to  the 
Public  and  to  receive  comments  and 
questions. 

Specific  consultation  was  conducted 
with  the  State  Historic  Preservation 
Officer  concerning  cultural  resources  in 
the  watershed,  and  with  the  U.S.  Fish 
and  Wildlife  Service  regarding 
threatened/endangered  species.  The 
U.S.  Geological  Survey,  through  a 
cooperative  agreement,  conducted  water 
sampling  and  testing  to  establish 
baseline  water  quality  values. 

The  plan-environmental  assessment 
was  transmitted  to  all  participating  and 
interested  agencies,  groups,  and 
individuals  for  review  and  comment  on 
March  29. 1996. 


Agency  consultation  and  public 
participation  to  date  have  shown  no    . 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings,  I  have  determined 
that  an  environmental  impact  statement 
for  the  Potomac  Headwaters  Land 
Treatment  Watershed  Project  is  not 
required. 

Dated:  August  19.  1996. 
Richard  W.  Sims, 
Acting  State  Conservationist. 
[FR  Dor  96-21627  Filed  8-25-96;  8:45  ami 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Formal  Determinations, 
Releases,  and  Designations 

agency:  Assassination  Records  Review 

Board 

ACTION:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  August  5-6.  1996, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
{JFK  Act).  By  issuing  this  notice,  the 
Review  Board  complies  with  the  section 
of  the  JFK  Act  that  requires  the  Review 
Board  to  publish  the  results  of  its 
decisions  on  a  document-by-document 
basis  in  the  Federal  Register  within  14 
davs  of  the  date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn.  Ck>neral  Counsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  Washington,  D.C. 
20530,  (202)  724-0088,  fax  (202)  724- 
0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  (omphes  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107.9(c)(4)(A)  (1992). 
On  August  5-6,  1996,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Keimedy  Assassination  Records 
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Collection  database  maintained  by  the 
National  ArchivRs 

Notice  oi  Formal  i)elenninalions 

For  each  document,  the  number  of 
releases  of  previously  redacted 
information  immediately  follows  the 
record  identification  number,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and,  where  appropriate,  the 
date  the  document  is  scheduled  to  be 
released  or  re-reviewed. 

FBI  Documents:  Open  in  Full 

124-10035-10171;  3;  0;  n/a 

124-10035-10355;  6;  0;n/a     ' 

124-10060-10069;  1;  0;  n/a 

124-10060-10079;  1;  0;  n/a 

124-10067-10356f  3;  0;  n/a 

124-10096-10054;  6;  0;  n/a 

124-10096-10382;  6;  0;  n/a 

124-10099-10260;  7;  0;  n/a 

124-10099-10293;  6;  0;  n/a 

124-10099-10302;  3;  0;  n/a 

124-10099-10310;  6;  0;  n/a 

124-10100-10231;  20;  0;  n/a 

124-10100-10293;  4;  0;  n/a 

124-10101-10226;  7;  0;  n/a 

124-10102-10051;  9;  0;  n/a 

124-10102-10312;  9;  0;  n/a 

124-10108-10134;  2;  0;  n/a 

124-10108-10179;  9;  0;  n/a 

124-10108-10250;  7;  0;  n/a 

124-10108-10308;  4;  0;  n/a 

124-10118-10391;  5;  0;  n/a 

124-10118-10392;  5;  0;  n/a 

124-10119-10128;  2;  0;  n/a 

124-10099-10321;  4;  0;  n/a 

124-10119-10184;  4;  0;  n/a 

124-10119-10292;  6;  0;  n/a 

124-10125-10116;  2;  0;  n/a 

124-10138-10063;  5;  0;  n/a 

124-10138-10064;  12;  0;  n/a 

124-10139-10087;  9;  0;  n/a 

124-10139-10091;  5;  0;  n/a 

124-10139-10092;  5;  0;  n/a 

124-10139-10093:  4;  0;  n/a 

124-10139-10095;  5;  0;  n/a 

124-10139-10097;  4;  0;  n/a 
124-10139-10098;  9;  0;  n/a 
124-10139-10099;  4;  0;  n/a 
124-10139-10102;  12;  0;  n/a 
124-10139-10103;  8;  0;  n/a 
124-10142-10000;  5;  0;  n/a 
124-10142-10002;  3;  0;  n/a 
124-10142-10003:  5;  0;  n/a 
124-10142-10010:  5:  0;  n/a 
124-10142-10013;  5;  0;  n/a 
124-10142-10016:  3;  0;  n/a 
124-10142-10017;  3;  0;  n/a 
124-10142-10020;  3;  0:  n/a 
124-10142-10026;  3;  0;  n/a   ' 
124-10142-10037;  5;  0;  n/a 
124-10142-10040;  5;  0;  n/a 
124-10142-10041:  5:0;  n/a 
124-10142-10043;  5;  0;  n/a 
124-10142-10044;  8;  0;  n/a 
124-10142^10046;  12;  0;  n/a 
124-10142-10059;  2;  0;  n/a 
124-10142-10160;  5;  0;  n/a 
124-10155-10149;  2;  0;  n/a 

CIA  Documents:  Open  in  FuU 

104-10049-10140;  2;  0;  n/a 
104-10052-10246;  2;  0;  n/a 


104-10054-10129;  6;  0;  n/a 
104-10055-10027;  3;  0;  n/a 
104-10059-10052;  2;  0;  n/a 
104-10059-10131;  1;  0;  n/a 
104-10059-10164;  1;  0;  n/a 
104-10059-1 11  sp   '   0:  n/a 

HSCA  Documents.  Open  in  Full 

180-10082-10142;  1;  0;  n/a 
180-10090-10224;  1;  0;  n/a 
180-10090-10275;  1;  0;  n/a 
180-10090-10288;  1;  0;  n/a 
180-10091-10324;  1;  0;  n/a 
180-10091-10333;  1;  0;  n/a 

FBI  Documents:  Postponed  in  Part 

124-10006-10372;  2;  3;  08/2006 
124-10027-10188;  1;  1;  08/2006 
124-10027-10204;  27;  6:  08/2006 
124-10027-10427;  1;  1;  08/2006 
124-10035-10335;  1;  1;  08/2006 
124-10060-10416;  3;  3:  08/2006 
124-10073-10001:  8;  1;  10/2017 
124-10073-10191;  3;  2;  08/2006 
124-10079-10229;  2;  2;  08/2006 
124-10079-10363;  3;  1;  08/2006 
124-10079-10371;  6;  6;  08/2006 
124-10081-10317;  4;  2;  08/2006 
124-10099-10263;  7;  3;  08/2006 
124-10100-10249;  1;  1;  08/2006 
124-10101-10255;  7;  1;  08/2006 
124-10102-10016;  1;  1;  08/2006 
124-10102-10188;  1;  1;  08/2006 
124-10105-10196;  16;  1;  08/2006 
124-10108-10101;  1;  1;  08/2006 
124-10110-10271;  2;  2;  08/2006 
124-10119-10157;  2;  1;  08/2006 
124-10179-10025;  8;  1;  10/2017 
124-10182-10072;  1;  1;  08/2006 
124-10232-10262;  2;  2;  08/2006 
124-10235-10156;  8;  1;  10/2017 
124-10238-10391;  2;  2;  08/2006 
124-10245-10432;  2;  2;  08/2006 
124-10247-10222;  1:1;  08/2006 
124-10248-10386;  8;  1;  10/2017 
124-10250-10392;  1;  1;  08/2006 
124-10275-10284;  2;  2;  08/2006 
124-10049-10184;  1;  1;  08/2006 
124-10119-10176;  1;  1;  08/2006 
124-10126-10084;  18;  3;  08/2006 
124-10126-10325;  52;  9;  08/2006 
124-10138-10026;  24;  6;  08/2006 
124-10138-10058;  2;  1;  08/2006 
124-10139-10084:  19;  2;  08/2006 
124-10139-10094;  9;  2;  08/2006 
124-10139-10096;  5;  1;  08/2006 
124-10139-10105;  1:1;  08/2006 
124-10142-10029;  2;  3;  08/2006 
124-10142-10134;  12;  11;  08/2006 
124-10142-10165;  13;  1;  08/2006 
124-10146-10177;  12;  1;  08/2006 
124-10162-10092;  11;  9;  08/2006 
124-10250-10053;  11;  9;  08/2006 

OA  Documents:  Postponed  in  Part 

104-10015-10377;  2:  3:  05/1997 
104-10015-10395;  7;  5;  05/2001 
104-10050-10109;  0;  2;  05/2001 
104-10050-10119;  10;  4;  05/1997 
104-10050-10121;  1;  1;  05/1997 
104-10050-10123;  3;  1;  05/1997 
104-10051-10201;  1;  1;  05/1997 
104-10051-10202;  1;  1;  05/1997 
104-10051-10207;  13;  1;  05/2001 
104-10051-10250;  12;  1;  10/2017 
104-10051-10273;  1;  1;  05/1997 
104-10051-10275;  3;  1;  05/1997 


104-10051 
104-10051 
104-10052 
104-10052 
104-10052 
104-10052 
104-10052 
104-10052 
104-10052 
104-10052- 
104-10052 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052 
104-10052 
104-10052 
104-10052 
104-10052 
104-10052 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10052- 
104-10054- 
104-10054- 
104-10054- 
104-10054- 
' 104-10054- 
104-10054- 
104-10054 
104-10054 
104-10054 
104-10054 
104-10054 
104-10054 
104-10054- 
104-10054- 
104-10054- 
104-10054- 
104-10054- 


10278; 
10287; 
10018; 
10026; 
10028; 
10030; 
10036; 
10039; 

-10046: 

-10047; 

-10052; 

-10057; 

-10058; 

-10059; 

-10063; 

-10078: 

-10081; 

-10103; 

-10112; 

-10113: 

-10114; 

-10115; 

-10116; 

-10121; 

-10122; 

-10124; 

-10125; 

-10128; 

-10129: 

-10132; 

-10137; 

-10144; 

-10166; 

-10167; 

-10169: 

-10170; 

-10174; 

■10186; 

-10192; 

■10197; 

10198; 

10199; 

10205; 

10213; 

10214; 

10224; 

10235; 
-10237: 
-10244; 
-10251; 
-10255; 
-10260: 
-10277; 
-10279; 
-10280; 
-10281; 
-10285; 
-10289; 
-10443; 
-10081: 
-10084; 
-10087; 
-10090; 
-10098: 
-10099: 
-10101: 
-10109; 
■10116; 
-10117; 
■10122; 
10124; 
10125; 
10130; 
10132; 
10133: 
10135; 


11;  5;  05/1997 
13;  2;  08/2006 
1:1:05/2001 
6;  1;  05/2001 
4;  2;  05/2001 
0;  2;  05/2001 
12;  1:05/2001 
0;  1:05/2001 
3:1;  05/2001 
0;  1:05/2001 
23;  3;  08/2006 
15;  1;  05/2001 
1;  3;  12/1996 
12;  2;  05/1997 
1;  1:05/1997 
21;  5;  05/1997 
17;  2;  08/2006 
0:1:05/2001 
0:1:05/2001 
2;  3;  05/2001 
0;  1:05/2001 
3;  3;  05/2001 
2;  1:05/2001 
1:2:05/2001 
0:  2;  05/2001 
0;  2;  05/2001 
5:1:05/2001 
3;  5;  08/2006 
9;  2;  05/1997 
7;  2:  08/2006 
8;  2;  05/1997 
5:1:05/2001 
0:  2;  05/2001 
18:1:08/2006 
49;  2;  05/2001 
16:5:05/1997 
4;  5:  05/1997 
0;  1:05/1997 
8;  1;  10/2017 
0:1:05/1997 
0;  2;  05/1997 
0;  1:  05/1997 
1:4:08/2006 
0:1:05/1997 
3:1:05/1997 
6:1:05/1997 
0:  1:05/1997 
0:1:10/2017 
10;  4;  05/1997 
3:1:05/1997 
1:2:05/1997 
10;  2;  08/2006 
4;  3;  05/2001 
23;  6:  05/2001 
3;  2;  05/2001 
1:2:05/2001 
1;  1:05/1997 
2:1:08/2006 
2:1:05/2001 
8;  1:05/2001 
5: 1:05/2001 
4;  2;  05/2001 
2;  3;  05/2001 
l:2;05/200t 
3:  2;  05/2001 
2:1:05/1997 
1:1:05/1997 
9:1:08/2006 
5;  3:  08/2006 
12:1:05/1997 
11:1:05/1997 
0;  1;  05/1997 
5;  1:05/1997 
8;  2;  08/2006 
13:9:08/2006 
13:4:05/1997 


43732 


Federal  Register  /  Vol.  61,  No.  166  /  Monday,  August  26,  1996  /  Notices 


ISS 


104-10054-101J6 
104-10054-10138 
104-10054-10142 
104-10054-10144 
104-10054-10146 
104-10054-10174 
104-10054-10176 
104-10054-10192 
104-10054-10199 
104-10054-10203 
104-10054-10211 
104-10054-10213 
104-10054-10215 
104-10054-10219 
104-10054-10220 
104-10054-10222 
104-10054-10224 
104-10054-10225 
104-10054-10226 
104-10054-10230 
104-10054-10235 
104-10054-10236 
104-10054-10238 
104-10054-10246 
104-10054-10251 
104-10054-10257 
104-10054-10258 
104-10054-10264 
104-10054-10265 
104-10054-10270 
104-10054-10276 
104-10054-10277 
104-10054-10279 
104-10054-10293 
104-10054-10295 
104-10054-10296 
104-10054-10307 
104-10054-10310 
104-10054-10312 
104-10054-10313 
104-10054-10319 
104-10054-10320 
104-10054-10337 
104-10054-10345 
104-10054-10349 
104-10054-10350 
104-10054-10360 
104-10054-10373 
104-10054-10380 
104-10054-10389 
104-10054-10391 
104-10054-10400 
104-10054-10405 
104-10054-10412 
104-10054-10432 
104-10054-10437 
104-10054-10439 
104-10054-10441 
104-10054-10446 
104-10054-10448 
104-10055-10003 
104-10055-10007 
104-10055-10012 
104-10055-10016 
104-10055-10017 
104-10055-10022 
104-10055-10029 
104-10055-10032 
104-10055-10038 
104-10055-10041 
104-10055-10046 
104-10055-10050 
104-10055-10055 
104-10055-10084 
104-10055-10087 
104-10055-10091 


5;  1;  12/1996 
2;  2;  05/2001 
0;  2;  05/2001 
15;  1:05/2001 
10;  2;  08/2006 
1;  1:05/1997 
2;  I;  05/1997 
1:1:05/2001 
11;  1:05/1997 
10;  2;  08/2006 
10;  4:  05/1997 
1;  1:05/1997 
10:  4:  05/1997 
3:1:05/1997 
2;  3:  05/2001 
4;  3;  05/2001 
3;  1:05/1997 
1;  1;  05/2001 
84:5:05/2001 
0;  2:  05/2001 
1:  3:  05/2001 
0:5:  12/1996 
1:1:05/2001 
10;  4:  05/1997 
3:1:05/1997 
2:  3;  05/2001 
4;  3:  05/2001 
1:1:05/2001 
9: 1:10/2017 
0;  2;  05/2001 
1:3:05/2001 
0;  5;  12/1996 
1:1:05/2001 
5:1:05/1997 
15:1:05/2001 
18;  2;  05/1997 
0;  2;  05/2001 
0:1:05/2001 
0;  3;  05/2001 
3:1:05/2001 
4:  3:  05/2001 
2;  3:  05/2001 
0: 1:05/1997 
5:1:05/1997 
15;  1:05/2001 


0:1:05/1997 
8:  2;  10/2017 
0:1:05/1997 
0: 1:05/2001 
0:1:05/1997 
0:1:05/1997 
10;  4;  05/1997 
1:1:05/1997 
1;  1:05/1997 
2;  2;  05/2001 
10;  4;  05/1997 
1:  1:05/1997 
3:1:05/1997 
1:2:05/2001 
5;  1:05/2001 
2;  2;  05/2001 
0:1:05/2001 
0:1:05/2001 
2:1:08/2006 
0:1:05/2001 
0;  1:  05/2001 
12;  1:08/2006 
1:2:05/1997 
0:1:05/1997 
12;  1:05/2001 
4:1:05/2001 
2;  3;  05/2001 
2:3:05/1997 
0:1:05/2001 
20;  4:  08/2006 
8;  3;  05/1997 


104-10055-10095; 
104-10055-10099: 
104-10055-10107; 
104-10055-10112; 
104-10055-10114; 
104-10055-10115; 
104-10055-10118; 
104-10055-10121; 
104-10056-10379; 
104-10058-10111; 
104-10059-10012; 
104-1005»-1Q088; 
104-1005»-10092; 
104-10059-10115: 
104-10059-10121; 
104-10059-10157; 
104-10059-10182; 
104-1005»-10196; 
104-10059-10212; 
104-10059-10213; 
104-10059-10214; 
104-10059-10218; 
104-10059-10226; 
104-10059-10227; 
104-10059-10235; 
104-10059-10243; 
104-10059-10247; 
104-10059-10248; 
104-10059-10249; 
104-10059-10252; 
104-10059-10324; 
104-10059-10327; 


0;  2;  05/2001 
1:1:05/2001 
8;  1;  05/2001 
6;  1:05/1997 
1:2:05/2001 
2;  2;  05/2001 
8;  1;  05/1997 
7;  1;  05/1997 
1:7:10/2017 
5;  4;  08/2006 
55;  34;  08/2006 
1:2:05/1997 
1;  3;  05/1997 
5:3:05/1997 
7;  3;  05/1997 
1:1:05/1997 
0:1:05/1997 
1:3:05/1997 
4:1:05/1997 
0:  4;  12/1996 
1:1:08/2006 
3;  5;  08/2006 
1:1:08/2006 
1:1:08/2006 
0;  2;  05/1997 
103: 11;  08/2006 
19;  1;  05/1997 
0:1:05/1997 
1:1:08/2006 
0;  3;  05/1997 
8:4:08/2006 
1:4:08/2006 


HSCA  iX>ciiinents:  Postponed  in  Part 

180-10110-10484;  437;  302;  12/1996 
180-10131-10330;  41;  40;  05/1997 

Notice  of  Additional  Openings  in  Full 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  Investigation  records  are  now 
being  opened  in  full:  124-10001-10370; 


124-10003-10390 
124-10006-10344 
124-10027-10131 
124-10035-10063 
124-10035-10321 
124-10039-10299 
124-10049-10022 
124-10059-10159 
124-10060-10019 
124-10060-10317 
124-10061-10189 
124-10061-10274 
124-10065-10052 
124-10079-10312 
124-10079-10337 
124-10079-10353 
124-10079-10358 
124-10079-10366 
124-10079-10384 
124-10079-10387 
124-10079-10396 
124-10079-10401 
124-10079-10413 
124-10079-10439 
124-10079-10455 
124-10079-10463 
124-10084-10180 
124-10095-10127 
124-10096-10063 


124-10003-10458 
124-10027-10118 
124-10027-10178 
124-10035-10305 
124-10035-10425 
124-10048-10416 
124-10053-10465 
124-10060-10005 
124-10060-10083 
124-10061-10009 
124-10061-10250 
124-10061-10479 
124-10075-10285 
124-10079-10336 
124-10079-10349 
124-10079-10357 
124-10079-10359 
124-10079-10368 
124-10079-10386 
124-10079-10391 
124-10079-10397 
124-10079-10402 
124-10079-10421 
124-10079-10449 
124-10079-10461 
124-10079-10469 
124-10086-10300 
124-10096-10062 
124-10100-10218 


124-10102-10088 
124-10102-10152 
124-10103-10164 
124-10108-10320 
124-10110-10369 
124-10117-10100 
124-10119-10165 
124-10119-10251 
124-10128-10076 
124-10144-10266 
124-10146-10021 
124-10156-10394 
124-10160-10216 
124-10172-10025 
124-10176-10182 
124-10183-10009 
124-10235-10300 
124-10241-10288 
124-10241-10353 
124-10241-10355 
124-10241-10357 
124-10244-10361 
124-10244-10364 
124-10247-10226 
124-10250-10296 
124-10254-10289 
124-10254-10300 
124-10254-10308 
124-10254-10310 
124-10254-10318; 
124-10254-10404 
124-10255-10482 
124-10256-10373 
124-10256-10394 
124-10256-10466 
124-10257-10264 
124-10260-10038 
124-10263-10066 
124-10263-10471 
124-10264-10234 
124-10264-10372 
124-10265-10090 
124-10265-10156 
124-10265-10162 
124-10265-10164 
124-10265-10177 
124-10267-10228 
124-10268-10008 
124-10268-10087 
124-10268-10089 
124-10268-10120 
124-10268-10356 
124-10268-10428 
124-10269-10173 
124-10269-10490 
124-10272-10039 
124-10272-10071 
124-10272-10261 
124-10272-10346 
124-10275-10407 


124-10100-10253 
124-10102-10143 
124-10102-10319 
124-10108-10166 
124-10110-10291 
124-10110-10391 
124-10119-10160 
124-10119-10215 
124-10125-10119 
124-10142-10124 
124-10146-10016 
124-10151-10496 
124-10158-10021 
124-10170-10122 
124-10172-10305 
124-10177-10381 
124-10234-10296 
124-10240-10313 
124-10241-10352 
124-10241-10354 
124-10241-10356 
124-10241-10479 
124-10244-10363 
124-10244-10384 
124-10249-10214 
124-10251-10298 
124-10254-10297 
124-10254-10301 
124-10254-10309 
124-10254-10311 
124-10254-10339 
124-10255-10473 
124-10256-10364 
124-10256-10393 
124-10256-10462 
124-10256-10495 
124-10257-10344 
124-10260-10228 
124-10263-10464 
124-10264-10219 
124-10264-10251 
124-10265-10087 
124-10265-10155 
124-10265-10161 
124-10265-10163 
124-10265-10173 
124-10266-10118 
124-10267-10268 
124-10268-10011 
124-10268-10088 
124-10268-10119 
124-10268-10338 
124-10268-10362 
124-10268-10453 
124-10269-10448 
124-10270-10023 
124-10272-10066 
124-10272-10253 
124-10272-10300 
124-10275-10041 
124-10275-10429. 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  Central 
Intelligence  Agency  records  are  now 
being  opened  in  full:  104-10001-10120; 
104-10003-10131;  104-10004-10076; 
104-10004-10087;  104-10004-10167; 
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104-10004-10197;  104-10004-10291 
104-10005-10341;  104-10006-10000 
104-10006-10002;  104-10007-10001 
104-10010-10058;  104-10010-10062 
104-10010-10294;  104-10010-10298 
104-10010-10299;  104-10010-10306 
104-10011-10107;  104-10013-10000 
104-10013-10024;  104-10013-10088 
104-10013-10153;  104-10013-10217 
104-10013-10370. 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  House 
Select  Committee  on  Assassination 
records  are  now  being  opened  in  full: 
180-10076-10353;  180-10090-10293; 
180-10090-10294;  180-10090-10295; 
180-10090-10296;  180-10090-10297; 
180-10090-10298;  180-10090-10299; 
180-10090-10300;  180-10090-10301; 
180-10090-10302;  180-10090-10303; 
180-10090-10304;  180-10090-10305; 
180-10090-10307;  180-10090-10309; 
180-10090-10310. 

\oticp  of  Assassinalinn  Re(  nrd 
Detormination 

Designation:  The  following  United 
States  Secret  Service  materials  are 
designated  "assassination  records:" 
Protective  survey  reports  for  planned 
Presidential  trips  to  Philadelphia; 
Elkton,  Maryland;  New  York;  Palm 
Beach;  Cape  Canaveral;  Miami;  Tampa; 
and  San  Antonio  in  the  October  31, 
1963-November  21. 1963  period;  and  a 
thirteen-minute  radio  interview  (on  tape 
cassette)  with  Chief  James  Rowley  on 
August  7,  1963. 

Description:  On  August  6,  1996,  the 
Assassination  Records  Review  Board 
designated  the  above  listed  materials  as 
"assassination  records"  pursuant  to 
Section  7(i)(2)(A)  and  9(c)(1)(A)  of  the 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act 
("the  JFK  Act")  and  §  1400.1  and 
§  1400.8  of  the  Guidance  for 
Interpretation  and  Implementation  of 
the  JFK  Act.  36  CFR  part  1400  (1995). 
Dated:  August  19,  1996. 
David  G.  Marwell, 
Executive  Director. 
(FR  Doc.  96-21620  Filed  8-23-96;  8:45  am) 

BILUNG  CODE  6118-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee:  Notice  of  Open 
Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  September  16, 
1996,  9:00  a.m.,  at  the  Country  Side  Inn 


&  Suites,  325  Bristol  Street,  Costa  Mesa, 
California.  The  Committee  advises  the 
OfTice  of  the  Assistant  Secretary  for 
Export  Administration  on 
implementation  of  the  Export 
Administration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

AGENDA 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  on  renewal  of 
Committee  charter. 

4.  Update  on  Bureau  of  Export 
Administration  initiatives. 

5.  Update  on  reform  of  the  EAR. 

6.  Discussion  on  the  Automated 
Export  System. 

7.  Discussion  on  control  issues 
regarding  foreign  nationals. 

8.  Update  on  the  Export 
Administration  Act. 

9.  Reports  from  the  working  groups. 

10.  Discussion  on  encryption  and 
related  issues. 

11.  Discussion  on  the  Enhanced 
Proliferation  Control  Initiative. 

12.  Discussion  regarding  priorities  for 
post-EAR  reform  policy  initiatives. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials,  two  weeks  prior  to  the 
meeting  date,  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAC  Unit/ 
OAS-EA  Room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Lee  Ann  Carpenter 
on  (202) 482-2583. 

Dated:  August  16,  1996. 
Lee  Ann  Carpenter. 

Director.  Technical  Advisory  Committee  Unit. 
[FR  Doc.  96-21676  Filed  8-23-96;  8:45  ami 

BILUNG  CODE  3S10-OT-M 


International  Trade  Administration 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13. 


Agency:  International  Trade 
Administration. 

Title:  Trade  Fair  Privatization 
Application. 
Agency  Number:  ITA-4134P. 
OMB  Number:  0625-0222. 
Type  of  Request:  Renewal  of  an 
existing  collection. 
Burden:  600. 

Number  of  Respondents:  50. 
Avg.  Hour  Per  Response:  12. 
Needs  and  Uses:  The  Trade  Fair 
Certification  (TFC)  program  is  a  service 
of  the  U.S.  Department  of  Commerce 
(Commerce)  that  provides  Commerce 
endorsement  and  support  for  high 
quality  international  trade  fairs  which 
are  organized  by  private-sector  firms. 
The  TFC  program  seeks  to  broaden  the 
base  of  U.S.  firms,  particularly  new-to- 
market  companies  by  introducing  them 
to  key  international  trade  fairs  where 
they  can  achieve  their  export  objectives. 
Those  objectives  include  one  or  more  of 
the  following:  direct  sales,  identification 
of  local  agents  or  distributors,  market 
research  and  exposure,  and  joint 
venture  and  licensing  opportunities  for 
their  products  and  services.  The 
objective  of  the  application  is  to  make 
a  determination  that  the  trade  fair 
organizer  is  qualified  to  organize  and 
manage  U.S.  exhibitions  at  a  foreign 
trade  show. 

Affected  Public:  Business  or  other  for- 
profit. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Victoria  Wassmer. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
Acting  DOC  Forms  Clearance  Officer. 
(202)  482-3272,  Department  of 
Commerce,  Room  5327.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Wassmer,  OMB  Desk  Officer. 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  20, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

[FR  Doc.  96-21724  Filed  8-23-96;  8:45  ami 

BILUNG  CODE:  3510-f-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an  export 
trade  certificate  of  review,  Application 
No.  96-00003. 
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summary:  The  Department  of  Commerce 
h<i.->  Issued  an  Export  Trade  Certificate  of 
Review  to  The  Rice  Millers'  Association 
("RMA").  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  482-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  I  radmg  Company  Act  of 
1982  (13  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 
1.  Products 

Semi-milled  and  wholly  milled  rice, 
whether  or  not  polished  or  glazed 
(Harmonized  Tariff  Schedule  1006.30) 
(referred  to  as  "milled  rice")  and  husked 
(brown)  rice  (Harmonized  Tariff 
Schedule  1006.20). 

Export  Markets 

For  purposes  of  administering  the 
European  Union's  tariff  rate  quota:  The 
countries  of  the  European  Union. 

For  purposes  of  Export  Trade  Activity 
and  Method  of  Operation  3:  All  parts  of 
the  world  except  the  United  States  (the 
50  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  RMA  will  administer  a  system  for 
allocating  the  U.S.  share  of  the 
European  Union  (EU)  tariff  rate  quotas 
("TRQs")  for  milled  rice  and  brown  rice 
(roughly  38,000  tons  of  milled  rice  and 
8,000  tons  of  brown  rice)  agreed  to  as 
compensation  to  the  United  States  for 


the  EU  enlargement,  to  include  Austria, 
Finland  and  Sweden,  as  follows: 

A.  RMA  shall  establish  a  special  tariff 
rate  quota  (hereinafter  referred  to  as 
"Quota  A")  for  the  balance  of  calendar 
year  1996  and  for  calendar  year  1997  for 
those  RMA  Members  which  can 
document  exports  of  milled  rice  or 
brown  rice  to  Austria,  Finland  and 
Sweden  during  the  period  1990-1993. 
For  the  balance  of  1996  and  for  1997, 
RMA  shall  annually  award  a  Member  a 
milled  rice  and  brown  rice  Quota  A 
amount  equal  to  100  percent  of  the 
annual  average  quantity  of  U.S.  milled 
rice  and  brown  rice  that  the  Member 
documents  that  it  exported  to  Austria, 
Finland  and  Sweden  during  the  period 
1990-1993. 

(i)  RMA  Members  receiving  a  milled 
rice  or  brown  rice  Quota  A  allocation 
during  1996  or  1997  shall  not  be  eligible 
to  receive  a  milled  rice  or  brown  rice 
Quota  B  allocation  during  that  period 
unless  the  Member  declines  the  milled 
rice  or  brown  rice  Quota  A  allocation 
during  that  period. 

B.  For  any  particular  time  period, 
RMA  .shall  establish  a  tariff  rate  quota 
allocation  (hereinafter  referred  to  as 
"Quota  B")  for  milled  rice  and  brown 
rice  allocation  equal  to  the  EU  milled 
rice  and  brown  rice  tariff  rate  quota 
remaining  after  deducting  the  milled 
rice  and  brov^rn  rice  Quota  A  quantity, 
if  any,  for  that  particular  time  period. 

(i)  RMA  shall  allocate  an  amount  of 
Quota  B  milled  rice  and  brown  rice 
available  for  a  given  period  to  eligible 
RMA  Members  based  on  the  Member's 
proportional  share  of  milled  rice  and 
brown  rice  exports  to  the  EU  for  a 
previous  period  duly  registered  with 
RMA  by  a  date  certain  during  the  period 
the  quota  is  being  allocated,  as 
determined  by  RMA.  A  Member  can 
only  receive  an  allocation  not  exceeding 
the  tonnage  it  has  actually  exported 
during  the  previous  period. 

2.  I^IA  shall  assess  a  fee  to  pay  for 
administration  of  all  matters  related  to 
establishing,  operating  and  auditing 
RMA  export  trade  certificate  of  review 
operations  and  for  certain  market 
development  activities. 

3.  RMA  and/or  its  Member  shall  use 
those  funds  remaining  after  payment  of 
its  administrative  expenses  to  carry  out 
market  development  activities.  Such 
activities  shall  be  of  the  types  approved 
by  RMA  that  are  comparable  to  those 
funded  under  the  Department  of 
Agriculture's  market  access  program 
with  primary  emphasis  on  rice  market 
development  activities  in  the  European 
Union. 

4.  RMA  and/or  its  Members  may: 
(i)  provide  for  an  administrative 

structure  to  implement  the  foregoing 


tariff  rate  quota  system,  relating  to  the 
U.S.-EU  Compensation  Agreement  and 
EU  regulations, 

(ii)  exchange  and  discuss  information 
regarding  the  structure  and  method  for 
implementing  the  foregoing  tariff  rate 
quota  system,  relating  to  the  U.S.-EU 
Compensation  Agreement  and  EU 
regulations, 

(iii)  discuss  the  type  of  information 
needed  regarding  past  transactions  and 
exports  that  are  necessary  for 
implementing  the  foregoing  tariff  rate 
quota  sy.stem,  relating  to  the  U.S.-EU 
Compensation  Agreement  and  EU 
regulations, 

(iv)  exchange  and  discuss  information 
about  U.S.  and  foreign  legislation  and 
regulations  affecting  the  foregoing  tariff 
rate  quota  system,  relating  to  the  U.S.- 
EU  Compensation  Agreement  and  EU 
regulations, 

(v)  discuss  and  establish  the  fees  to  be 
assessed  upon  Members  to  pay  for 
administrative  expenses  and  market 
promotion  activities, 

(vi)  discuss  and  provide  for  the 
market  promotion  activities  to  be 
undertaken  with  the  fees  remaining  after 
payment  of  administrative  expenses, 

(vii)  otherwise  exchange  and  discuss 
information  as  necessary  to  implement 
the  foregoing  activities  and  take  the 
necessary  action  to  implement  the 
allocation  system  for  the  foregoing  tariff 
rate  quota,  relating  to  the  U.S.-EU 
Compensation  Agreement  and  EU 
regulations, 

(viii)  meet  to  engage  in  the  activities 
described  above,  and 

(ix)  announce  the  total  TRQ  amounts 
available  under  Quota  A  and  Quota  B 
prior  to  or  at  the  beginning  of  the  1996 
and  1997  allocation  periods. 

5.  In  allocating  quotas  among 
Members,  a  Neutral  Third  Party,  as 
hereinafter  defined,  will  (i)  receive 
information  from  the  Members  as  to  the 
Members'  sales  and  exports  of  milled 
rice  and  brown  rice  to  the  EU  as  is 
necessary  to  calculate  the  share  each  • 
Member  will  receive,  and  (ii)  make  the 
TRQ  allocations. 

(i)  A  Neutral  Third  Party  means  an 
individual,  partnership,  corporation  (for 
profit  or  non-profit),  or  any 
representative  thereof  which  is  not 
engaged  in  the  production,  milling, 
distribution,  or  sale  of  milled  or  brown 
rice. 

(ii)  The  Neutral  Third  Party  may  not 
disclose  the  information  obtained  from 
each  Member  to  any  other  Member  or 
any  other  person,  except  to  another 
Neutral  Third  Party  who  must  have 
access  to  the  information  in  order  to 
administer  the  quota  allocation.  The 
Neutral  Third  Party  may  disclose  the 
total  rice  exports  to  the  EU  during  the 


UMI 


Federal  Register  /  Vol.  61.  No,   166       Mondav.  .\ugus!  26,   1996  /  Notices 


43735 


period  used  for  calculating  the 
allocation.  After  the  last  alloc:ation  for 
each  year,  the  Neutral  Third  Party  may 
also  disclose  to  the  Members  the 
allocation  that  each  Member  received  in 
each  allocation  period  during  that 
allocation  year. 

Terms  and  Conditions  of  Certificate 

1.  Except  as  expressly  authorized  in 
Export  Trade  Activity  and  Methods  of 
Operation  4(iii),  in  engaging  in  Export 
Trade  Activities  and  Methods  of 
Operation,  neither  RMA  nor  any 
Member  shall  intentionally  disclose, 
directly  or  indirectly,  to  any  other 
Member  (including  parent  companies, 
subsidiaries,  or  other  entities  related  to 
any  Member  not  named  as  a  Member) 
any  information  that  is  about  its  or  any 
other  Member's  costs,  production, 
inventories,  domestic  prices,  domestic 
sales,  capacity  to  produce  Products  for 
domestic  sale,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (1)  such  information  is  already 
generally  available  to  the  trade  or 
public;  or  (2)  the  information  disclosed 
is  a  necessary  term  or  condition  (e.g., 
price,  time  required  to  fill  an  order,  etc.) 
of  an  actual  or  potential  bona  fide 
export  sale  and  the  disclosure  is  limited 
to  the  prospective  purchaser. 

2.  RMA  and  its  Members  will  comply 
with  requests  made  by  the  Secretary  of 
Commerce  on  behalf  of  the  Secretary  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Definitions 

"Members"  means  a  mill  member  of 
the  Rice  Millers'  Association  who  has 
been  certified  as  a  "Member"  within  the 
meaning  of  Section  325.1(1)  of  the 
Regulations  and  is  listed  in  Attachment 
I.  Members  must  sign  the  Operating 
Agreement  of  the  Rice  Millers' 
Association  Export  Trade  Certificate  of 
Review  in  order  to  participate  in  the 
certified  activities.  Any  RMA  mill 
member  who  is  not  a  Member  listed  in 
Attachment  I  may  join  RMA's  export 
trade  certificate  of  review  by  requesting 
that  RMA  file  for  an  amended  certificate 
and  by  signing  the  Operating 
Agreement.  Any  U.S.  rice  milling 
company  who  is  not  a  member  of  RMA 


and  who  wishes  to  participate  in  the 
activities  covered  by  this  certificate, 
may  join  RMAs  membership  and  then 
request  that  RMA  file  for  an  amended 
certificate.  A  Member  may  withdraw 
from  coverage  under  this  certificate  at 
any  time  by  giving  written  notice  to 
RMA,  a  copy  of  which  RMA  will 
promptly  transmit  to  the  Secretary  of 
Commerce  and  the  Attorney  General. 

Protection  Provided  by  Certificate 

This  Certificate  protects  RMA,  its 
Members,  and  directors,  officers,  and 
employees  acting  on  behalf  of  RMA  and 
its  Members  from  private  treble  damage 
actions  and  government  criminal  and 
civil  suits  under  U.S.  federal  and  state 
antitrust  laws  for  the  export  conduct 
specified  in  the  Certificate  and  carried 
out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
RMA  and  its  Members  ftt)m  engaging  in 
conduct  not  specified  in  this  Certificate, 
but  such  conduct  is  subject  to  the 
normal  application  of  the  antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  RMA  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  of  Commerce 
or  by  the  Attorney  General  concerning 
either  (a)  the  viability  or  quality  of  the 
business  plans  of  RMA  or  its  Members 
or  (b)  the  legality  of  such  business  plans 
of  RMA  or  its  Members  under  the  laws 
of  the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  any  foreign  country. 

The  application  of  this  Certificate  to 
conduct  in  export  trade  where  the 
United  States  Government  is  the  buyer 
or  where  the  United  States  Government 
bears  more  than  half  the  cost  of  the 
transaction  is  subject  to  the  limitations 
set  forth  in  Section  V.(D.)  of  the 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition)."  50  Fed.  Reg.  1786  (January 
11,  1985). 

In  accordance  with  the  authority 
granted  under  the  Act  and  Regulations, 
this  Certificate  of  Review  is  hereby 
granted  to  RMA. 


A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Dated:  August  20, 1996. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

Attachment  I 

AfRliated  Rice  Milling,  Inc.,  Alvin,  Texas 
American  Rice,  Inc.,  Houston,  Texas 
Brinkley  Rice  Milling  Company,  Brinkley, 

Arkansas 
Broussard  Rice  Mill,  Inc.,  Mermentau, 

Louisiana 
Busch  Agricultural  Resources,  Inc.,  St.  Louis, 

Missouri 
Cargill,  Incorporated,  for  the  activities  of  its 

division 
Cargill  Rice  Milling,  Greenville,  Mississippi 
Louis  Dreyfus  Corporation,  Wilton, 

Connecticut 
El  Campo  Rice  Milling  Company,  Louise, 

Texas 
Farmers'  Rice  Cooperative,  Sacramento, 

California 
Farmers  Rice  Milling  Company,  Inc.,  Lake 

Charles,  Louisiana 
Gulf  Rice  Milling,  Inc.,  Houston,  Texas 
Liberty  Rice  Mill,  Inc,  Kaplan,  Louisiana 
Producers  Rice  Mill,  Inc.,  Stuttgart,  Arkansas 
The  Rice  Company,  Roseville,  California 
Riceland  Foods.  Inc.,  Stuttgart,  Arkansas 
RiceTec,  Inc.,  Alvin,  Texas 
Riviana  Foods  Inc.,  Houston,  Texas 
Supreme  Rice  Mill,  Inc.,  Crowley,  Louisiana 
Uncle  Ben's,  Inc.,  Houston,  Texas 

[FR  Doc.  96-21603  Filed  8-23-96;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Aavancea 
Technology 

agency:  National  Institute  of  Standards 

and  Technology  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  Visiting  Committee  on 
Advanced  Technology  (NIST)  will  meet 
on  Tuesday,  September  17,  1996,  from 
8:30  a.m.  to  5:00  and  on  Wednesday, 
September  18,  from  8:30  a.m.  to  9:30 
a.m.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
15  members  appointed  by  the  Director 
of  the  National  Institute  of  Standards 
and  Technology  who  are  eminent  in 
such  fields  as  business,  research,  new 
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product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  The  purpose  of 
fhis  meeting  is  to  review  and  make 
re<;ommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
presentations  on  NIST  programs, 
includmg  the  Manufacturing  Extension 
Partnership  (MEP):  Role  of  the  States 
and  of  Industry  and  Customer  and 
Center  Perspective,  MEP  Workforce 
Initiatives;  the  Advanced  Technology 
Program  (ATP):  Components  Based 
Software  and  Digital  Data  Storage; 
Laboratory  Council  Approach  to 
Assessing  and  Assuring  Measurement 
and  Standards  Needs;  NIST  budget;  and 
a  laboratory  tour  to  review  the  AC 
Voltage  Standards  Using  Josephson 
.Arrays. 

Discussions  on  the  NIST  budget, 
including  funding  levels  of  the  Applied 
Technology  Program  and  the 
Manufacturing  Extension  Partnership 
and  the  staffing  of  management 
positions  at  NIST  scheduled  to  begin  at 
4:30  p.m.  and  to  end  at  5:00  p.m.  on 
September  17,  1996,  will  be  closed. 
DATES:  Tl>€  meeting  will  convene 
September  17,  1996,  at  8:30  a.m.  and 
will  adjourn  at  9:30  a.m.  on  September 
1R    lOPfi 

AOORESSES:  On  September  17,  1996, 
froiii  M  \t\  a.m.  to  11:50  a.m.  the  meeting 
will  tH-  tifid  in  the  Millennium  Room  at 
the  Kega!  Harvest  House,  1345  Twenty- 
eighth  Street,  Boulder,  Colorado  and 
from  1:15  p.m.  in  the  Radio  Building, 
Room  1107.  at  the  National  Institute  of 
Standards  and  Technology,  Boulder, 
Colorado;  and  on  September  18,  1996, 
from  8:30  a.m.  to  9:30  a.m.  the  meeting 
will  be  held  in  the  Millennium  Room  at 
the  Regal  Harvest  House,  1345  Twenty- 
eightli  Street   Roulder,  Colorado, 
F0«  FURTHER  IWFOIWWTIOH  CONTACT: 
Chris  E.  Kuyatt,  Visiting  Committee 
Executive  Director,  National  Institute  of 
Standards  and  Technology, 
Craithersburg,  Maryland  20899, 
telephone  number  (:^01]  Q^s-gogo. 
SU»"PLEIflE>frA«Y  INFOflmATWN:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
August  15,  1996,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
MEP  and  the  ATP  Programs  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(9)(B),  because  those  portions  of 
the  meetings  will  divulge  matters  the 


premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  agency 
actions;  and  that  portions  of  meetings 
which  involve  discussion  of  the  staffing 
issues  of  management  and  other 
positions  at  NIST  may  be  closed  in 
accordance  with  5  U.S.C.  552b(cM6), 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  August  19, 1996. 
Siiiiiil  KriMW, 

Associate  Director. 

[FR  Doc.  96-21711  Filed  &-23-96;  8:45  am) 
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Hattona^  Oc«arwc  wnti  Atmospheric 
AdtrMotstrattof^ 

Envirorvneni*  Pro»«ctk>o  Agancy 

Coasts*  Nonpo«n<  PoMution  Control 
Proqrmm:  Propoaad  Finding 
DoCLiiT»«r>t8.  Enviroo««anta< 
A»s«s»rnar(ts,  af»d  FirxJinga  of  Mo 
S«g»Mficarrt  >mpac' 

AQ0ICY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  The  U.S. 
Environmental  Protection  Agency. 
ACnCN:  Notice  of  availability  of 
proposed  findings  documents, 
environmental  assessments,  and 
findings  of  no  significant  impact  on 
approval  of  coastal  nonpoint  pollution 
control  programs  for  States  of  Rhode 
Island  and  Delaware. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Documents,  Environmental  Assessments 
(EA's),  and  Findings  of  No  Significant 
Impact  for  the  states  of  Rhode  Island 
and  Delaware.  Coastal  states  were 
required  to  submit  their  coastal 
nonpoint  programs  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  The  Findings 
documents  were  prepared  by  NOAA 
and  EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  each 
state's  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (C2LARA),  16  U.S.C. 
1455b,  requires  states  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 


The  EA's  were  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Art  (NEPA).  42  U.S.C.  4321  et 
seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
programs  submitted  to  NOAA  and  EPA 
by  the  states  of  Rhode  Island  and 
Delaware. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  programs 
submitted  by  the  states  of  Rhode  Island 
and  Delaware.  The  requirements  of  40 
CFR  parts  1500-1508  (Council  on 
Environmental  Quality  (CEQ) 
regulations  to  implement  the  National 
Environmental  Policy  Act)  apply  to  the 
preparation  of  the  Environmental 
Assessments  Specifically.  40  CFR 
1506.6  requires  agencies  to  provide 
public  notice  of  the  availability  of 
environmental  documents.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Copies  of  the  Proposed  Findings 
Documents.  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impa<:t  may  be  obtained 
upon  request  from:  Joseph  P.  Flanagan, 
Coastal  Programs  Division  (N/0RM3), 
Office  of  Ocean  and  Coastal  Resource 
Management  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  tel.  (301)  713-3121,  x201. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessments  should  do  so  by  September 
25.  1996. 

AOOMESSES:  Comments  should  be  made 
to:  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East-West  Highway,  Silver 
Spring,.Maryland  20910,  tel.  (301)  713- 
3155,  xl95. 

(Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration) 

Dated:  August  21,  1996. 
W.  Staafey  Wikaa. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administration. 
Robert  H.  Waytaad,  m, 

Director,  Office  of  Wetlands,  Oceans  and 

Watersheds,  Environmental  Protection 

Agency. 

[FR  Doc.  96-21699  Filed  8-23-96;  8:45  ami 
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[1.0.  081996A] 

Marine  Mammals;  Pinniped  Removal 
Authority 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  Meeting. 

summary:  NMFS  announces  a  public 
lueeting  of  the  Pinniped-Fishery 
Interaction  Task  Force  (Task  Force)  on 
the  sea  lion/steelhead  conflict  at  the 
Ballard  Locks.  The  Task  Force  is 
meeting  to  review  the  available 
information  from  the  1996  winter 
steelhead  run  and  evaluate  the 
effectiveness  of  the  permitted 
intentional  lethal  taking  of  individually 
identified  pinnipeds  or  alternative 
actions  that  were  implemented. 
Following  its  evaluation,  the  Task  Force 
may  recommend  additional  actions  that 
it  believes  to  be  necessary  for  the 
elimination  of  the  problem  interaction. 
DATES:  The  public  meeting  of  the  Task 
Force  is  scheduled  for  September  16-17, 
1996,  from  9  a.m.  to  5  p.m.  each  day. 
ADDRESSES:  The  Task  Force  meeting 
will  be  held  in  the  Snoqualmie  Room  at 
the  Marriott  Hotel,  3201  S.  176th  St., 
Seattle,  WA 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  206-52G-«140. 
SUPPLEMENTARY  INFORMATION:  A  Task 
Force  was  formed  pursuant  to  section 
120  of  the  Marine  Mammal  Protection 
Act  (MMPA)  in  1994  to  provide 
recommendations  to  NMFS  on  an 
application  from  the  State  of 
Washington  for  the  lethal  removal  of 
California  sea  lions  that  have  a 
signiHcant  negative  impact  on  the  wild 
run  of  winter  steelhead  that  migrate 
through  the  Ballard  Locks.  A  complete 
description  of  the  State's  application 
and  the  formation  of  the  Task  Force  was 
published  in  the  Federal  Register  on 
August  2,  1994  (59  FR  39325),  and 
September  27,  1994  (59  FR  49234).  After 
several  public  meetings  in  1994,  the 
Task  Force  submitted  its  report  to 
NMFS  recommending  approval  of  the 
State's  application  for  lethal  removal  of 
California  sea  lions  at  the  Ballard  Locks, 
and  NMFS  issued  a  3-year  Letter  of 
Authorization  to  the  State  (see  60  FR 
3841,  January  19,  1995).  In  the  fall  of 
1995,  the  Task  Force  was  reconvened  to 
evaluate-the  effectiveness  of  the  lethal 
removal  authorization  and  alternative 
actions  that  were  implemented  in  1995 
in  accordance  with  section  120  of  the 
MMPA.  The  report  and 
recommendations  from  the  fall  1995 
meetings  of  the  Task  Force  were 
considered  by  NMFS,  and  NMFS 


modified  the  conditions  for  lethal 
removal  in  the  Letter  of  Authorization  to 
Washington  for  1996  (61  FR  13153, 
March  26, 1996). 

The  Task  Force  will  meet  again  on 
September  16  and  17,  1996,  to  evaluate 
the  effectiveness  of  actions  taken  in 
1996  under  the  modified  Letter  of 
Authorization.  The  meeting  is  open  to 
the  public;  however,  the  public  will  not 
be  allowed  to  discuss  or  debate  the 
issues  with  members  of  the  Task  Force 
at  the  meetings.  There  will  be  an 
opportunity  for  the  public  to  provide 
comments  to  the  Task  Force  at  4  p.m. 
on  the  first  day  of  the  meeting.  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Joe 
Scordino  at  (206)526-6140  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  August  20,  1996. 
John  F.  Witzig, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  96-21710  Filed  8-23-96;  8:45  am] 

BILLING  CODE  3S10-22-F 


P.D.  082096q 

Marine  Mammals:  Scientific  Research 
Permits  (P61 9  and  P532C) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Catherine  Schaeff,  Department  of 
Biology,  American  University,  4400 
Massachusetts  Avenue  NW, 
Washington,  D.C.  20016  (P619),  and 
Texas  A&M  University,  P.O.  Box  1675, 
Galveston,  TX  77551  [Principal 
Investigators:  Dr.  Randall  Davis,  et  ai] 
(P532C)  have  applied  in  due  form  for 
individual  permits  to  take  marine 
mammals  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  September  25, 
1996. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

P619  -  Northeast  Region.  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250);  and 

P532C  -  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  North,  St. 


Petersburg,  FL  33702-2532  (813/570- 
5301). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors 
SUPPLEMOifTARY  INFORM  A  T>ON:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  220- 
222.23). 

Dr.  Catherine  Schaeff  (P617)  requests 
a  permit  to  import  approximately  1067 
skin  samples  collected  from  gray  whales 
[Eschrichtius  robustus).  Up  to  507  skin 
samples  are  requested  to  be  imported 
from  Canada  and  560  skin  samples 
imported  from  Mexico  for  DNA 
analysis. 

Texas  A&M  University  (532C), 
Principal  Investigator  Dr.  Randall  W. 
Davis,  et  al.,  requests  a  permit  to  take  a 
variety  of  marine  mammals  and  marine 
turtles  in  three  proposed  projects:  (1) 
Study  of  the  Effects  of  Low  Frequency 
Sound  on  Sperm  Whales  in  the  Gulf  of 
Mexico  -  up  to  225  sperm  whales 
[Physeter  macrocephalus)  may  be  taken 
by  harassment  from  30  exposure  trails  of 
low  frequency  sound  (LFS)  experiments 
and  approached  for  photo-identification 
over  a  3-year  period.  Potentially  each 
individual  could  be  taken  up  to  30 
times.  A  variety  of  cetacea  and  marine 
turtle  species  will  be  inadvertently 
harassed  due  to  the  LFS  experiments  (a 
list  will  be  provided  upon  request);  (2) 
Study  on  the  Behavior  and  Tracking  of 
Cetaceans  in  the  Gulf  of  Mexico  -  a 
variety  of  28  cetacean  species  found  in 
the  Gulf  of  Mexico  (list  provided  upon 
request)  will  be  taken  during  (a) 
censusing  and  behavioral  observations, 
(b)  photo-identification  of  sperm,  killer 
and  Bryde's  whales,  (c)  skin/blubber 
biopsies  of  all  c^etacean  species,  (d) 
attachment  of  video  camera/data  logger 
package  and  satellite-linked  time-depth 
recorders  to  sperm  whales,  and  (e) 
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tempnrnnlv  capture,  blood  and  skin/ 
blubber  siiinple,  freeze-brand,  and  attach 

sfltollitt!  linked  time-ci«pth  records  on 
small  delphmids:  and  (3)  Study  of 
Diving  .Adaptations  in  Tis.sue*  ot  Marine 
ManitUiiis    import  muscle  and  skeletal 
material  taknu  troni  South  Atrii.an  fur 
seals  {Arrtncephahis  pusillus],  harp 
seals  {Phura  ^roenlandica),  harbor  seals 
{Fhoca  vitiilinn),  gray  seals  (Halichoentu 
yrvpi/s).  Steller  sea  lions  {Eumetopias 
luhxitiis],  and  (  onimon  dolphins 
[Delphinus  delphis]  from  South  Africa 
and  (.anada  Other  cetai  nan  am! 
pinniped  specimens  rfrn  OHjuesteri  to  t>e 
imptwted  worldwide  as  thev  tje<:onj« 
available 

Dated  Augusit  2i)   m««> 
Am  D  Tm^mIi. 

(^hiff  Pfrmits  iinfi  Drxnmfntntkni  fUvmirtn 
<  )ffnf  of  Protmtfri  Hf^Dun  f'^   >m»khhiI 
\4nnnf  Fisherif^  Seryne. 
If-'R  Dtx    tm   .M''07  F'iM  »-23-*i,  «:45  din| 
COC«   N« 


(U>.W1fMCI 


P*nwlt  Wo.  1609  (WIS) 

AOBCY:  National  Marine  Fisheries 
Service  (NMFSj  Nafioiial  Oceanic  sad 
Atmospherii  Administration  (NOAA), 

ACTION:  Issuance  of  permit. 


SUMMjAMY:  Notii :h  is  hereby  given  that  Dr. 
Gleni.  CaAb.  Center  for  Coastal  Physical 
OceaiH)(^raphv  Old  DominioR 
University.  Norfolk    Virj^inia  23.'i29.  has 
been  issued  n  fHTiiiit  to  import  marine 
mammal  specimens  for  scientific 
purfxises. 

AOOfCSSES:  The  permit  and  related 
docuntents  are  available  for  review 
upofi  written  request  or  by  appointment 
in  the  following  office(s): 

Pemiits  Division,  Office  of  Protected 
Rpsoun;es.  NMFS.  1315  East- West 
Highway,  Room  13130.  Silver  Spring, 
MU  20910  (301/713-2289);  and 

Director,  Northeast  Region.  NMFS, 
One  Blackburn  Drive.  Gloucester.  MA 
01930-2298  (508/281-9250). 
suPPt-EMEfffAHY  nfopkmtiom:  On  June 
li    lt)'»<)  notice  was  published  in  the 
Ke«k!r«l  Register  (61  FR  29741)  that  a 
request  for  a  scientiHc  research  permit 
to  import  Narwhal  (Monodon 
monoceros),  beluga  whale 
(Dephinapterus  leucas),  bearded  seal 
(Erignahtus  barbatus),  and  ringed  seal 
(Phoca  sibirica)  samples  from  Canada 
had  been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  eft  seq.)  and 


the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  August  IS,  IWe. 
Abu  D.  TBflNMk. 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc.  96-21708  Filed  8-23-96:  8:45  ami 
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COMMOOmr  FtrrURCS  TRAOMQ 
CX>MMISSIOM 

Pnvacy  Act  of  1974:  Systwn  of 
Recoftls 

4Q£»«CY:  Commodity  Futures  Trading 
I  tiiiiiiiission. 

ACTIOM:  Notice  of  effectiveness  of  new 
system  of  reoMtls. 

SUMMAHV:  On  May  2.  1996  the 
Commission  gave  act  ice  of  a  new 
system  of  rBOonta  maintained  under  the 
IMvacy  Act  to  include  data  (nun 
electronic  key  card  systems  used  by  the 
Commission  in  its  Headquarters  Office 
In  Washington.  D.C.  and  in  {  ertain  of  its 
regional  offices  (61  FR  1<»613)  The 
Commission  also  invited  pubtii, 
comment  concerning  two  proposed 
routine  uses  for  Itus  system   Ski 
comments  were  received  This  notice  is 
intended  to  inform  the  public  of  the 
effective  date  of  the  system  of  records 
and  the  two  new  routine  uses  Also  with 
this  publication,  clanfvinK  langitage  is 
being  added  to  the  system«  uo(i<»  under 
the  headings  "System  LrOtatioji    »r»d 
"Record  Source  Categories." 
DATES:  The  effective  date  of  this  system 
of  records  is  June  11,  1996.  and  of  the 
new  routine  uses  is  August  26, 1996. 
AOCMESSES:  Copies  of  the  new  system  of 
records  may  be  obtained  from  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  Three  Lafayette      ] 
Centre,  1155  21st  Street,  N.W. 
Washington,  D.C.  20581. 
FOM  FUm>CM  MFOnMATKX  CONTACT: 
Susan  Nathan,  Office  of  General 
Counsel.  (202)  418-5120.  Lisa  La 
Chance,  Office  of  Administrative 
Services,  (202)  418-5167,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street,  NW. 
Washington,  DC  20581. 

I.  Backgreuad 

In  accordance  with  the  Privacy  Act  of 
1974,  5  U.S.C.  552a.  the  Commission 
published  on  May  2,  1996  a  description 
of  a  new  system  of  records  and  invited 
comments  on  the  proposed  new  routine 


uses  for  the  system  (61  FR  19613).  No 
comments  were  received. 

The  eleclronic  key  card  u.sage  system 
of  records  described  in  61  FR  19613  is 
a  by-product  of  the  Commission's 
physical  se<:urity  system  The  principal 
purpose  of  the  key  cards  themselves  is 
to  limit  physical  access  to  most  of  the 
Commission's  office  space  to  authorized 
key  holders.  Most  of  these  are  agency 
employees,  but  they  also  include 
visitors  and  representatives  of 
landlords,  lender  most  of  the 
Commission  s  office  space  leases, 
maintenance  of  the  key  card  systems  is 
the  landlord  s  obligation.  Most  of  the 
records  of  (.ard  usage  belong  to  the 
Commission's  landlords,  and  are  not 
agency  records  As  part  of  such  a 
system,  each  use  of  any  key  card  is 
recorded  on  the  landlord's 
computerized  tracking  system,  or  the 
Commission's  system  in  the  case  of  the 
Chicago  office 

Upon  request  to  a  landlord  by  the 
Director,  Office  of  Administrative 
.Services  (or  his/her  designee),  the 
landlord  will  provide  a  printout  of 
re<::orded  use  of  one  or  more  key  cards 
withtn  a  block  of  time  Printouts  usiiaiiy 
contain  the  number  of  the  key  card  and 
the  name  of  the  person  to  whom  that 
key  card  is  assigned 

Prim;ipally  this  svstem  of  records 
consists  of  the  data  obtained  from  « 
landlord  it  also  includes,  however,  the 
records  maintained  by  the  Commission 
for  the  Cliicago  office  suite.  None  of  the 
Commission  s  landlords  is  a  government 
entity,  and  the  system  of  records  does 
not  im^lude  any  information  on  usage  of 
key  cards  held  solely  by  a  landlord. 
Accordingly,  no  person  may,  under 
Section  .'i52.'Md).  obtain  information 
concerning  materia!  solely  in  a 
landlord's  possession  concerning 
themselves,  .see  Notification  Procedures, 
infra.  It  should  be  noted,  however,  that 
the  Commission's  landlords  represent 
that  in  the  ordinary  course  they  retain 
this  data  for  no  more  than  six  months. 
The  Commission  retains  its  records  for 
the  Chicago  office  for  atxiut  90  days. 

The  principal  purposes  of  the  key 
card  system  relate  to  security  of 
personnel  and  property.  Information 
about  usage  may,  however,  be  accessed 
for  sec;urity  and  non-security  purposes. 

Thus,  in  the  case  of  a  theft  on  agency  . 
premises,  a  printout  or  similar 
document  would  be  obtained  showing 
entries  into  the  relevant  portion  of  the 
premises.  This  information  might  be 
conveyed  to  local  or  other  law 
enforcement  authorities.  If  a  question 
arose  whether  an  agency  employee  had 
in  fact  bf!en  at  his  or  her  workstation 
during  non-business  hours  for  purposes 
of  a  claim  for  overtime  pay,  the  records 
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of  key  card  usage  might  be  accessed  to 
confirm  or  rebut  the  claim.  The 
Commission  does  not,  however,  use  the 
key  card  system  for  regular,  routine  time 
and  attendance  purposes.  See  5  U!S.C. 
6106.  The  system  may  also  be  used  for 
analysis  of  traffic  and  similar  space 
usage  purposes  and  may  be  accessed  as 
part  of  service  of  data  processing 
systems. 

Accordingly,  the  Commission  affirms 
the  effectiveness  of  the  new  system  of 
records  as  of  June  11,  1996,  with  certain 
additional  descriptive  language  added 
to  the  systems  notice  under  the 
headings  "System  Location"  and 
"Record  Source  Categories."  The 
Commission  also  adopts  the  two  new 
routine  uses  effective  on  publication  as 
follows: 

crrc-43 

SVSTEM  HAttE: 

Electronic  key  card  usage. 

SYSTEM  LOCATION: 

Ke>  card  security  systems  are  in  use 
in  the  Commissicm's  Headquarters, 
Chicago,  Kansas  City  and  Los  Angeles 
offices.  While  each  of  these  offices 
maintains  the  contents  of  its  key  card 
system,  the  system  of  records  itself  is 
under  the  control  of  the  Office  of 
Administrative  Services,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581 

Ai/THO«WrY  FOR  MAINTEMANCE  OF  THE  SYSTEM: 

Sees.  2(a)(2)(A)(b)  and  12(b)(3), 
Commodity  Exchange  Act,  7  U.S.C. 

4afel  and  IRfMf^) 

ROUTINe  09€S  Of  RECOHDS  IKAINTAIHCO  m  TH€ 
SYSTEM,  mCLiJ09*C  CATEGOWES  OF  USERS  »NO 
THE  PURPOSES  OF  SUCH  USES: 

See  the  Commission's  "General 
Statement  of  Routine  Uses,"  Nos.  1,2, 
6  and  7,  Privacy  Act  Issuances,  1991 
Comp.,  Vol.  IV,  p.  144.  In  addition, 
information  contained  in  this  system 
may  be  disclosed  by  the  Commission  (1) 
to  any  person  in  connection  with 
architectural,  security  or  other  surveys 
concerning  use  of  office  space  and  (2)  to 
employees  and  contractors  for  the 
purpose  of  maintenance  or  service  of 
data  processing  systems. 

POLICIES  AND  PRACTICES  POP  STORING, 
RETRIEVING,  ACCESSING.  RETAINING  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
diskettes  and  computer  memory. 

mjm€fAein.try: 

By  name  of  the  subject,  by  assigned 
key  card  number,  by  time  period  and  by 
entry  point. 


SAFEGUARDS: 

Information  from  the  Commission's 
landlords'  data  bases  may  only  be 
requested  from  the  landlords  by  the 
Director  of  the  Office  of  Administrative 
Services,  or  his/her  designee.  The 
Commission  maintains  all  key  card 
usage  records  in  limited  access  areas  at 
all  times. 

RETSmON  ANO  DISPOSAL: 

In  accordance  with  the  general  record 
schedules  and  the  Commission's  record 
management  handbook  the  records  in 
the  system  are  considered  temporary 
and  are  destroyed  when  no  longer 
required. 

SYSTEM  MANAQER(S)  ANO  AOORfSS:     .' 

Director,  Office  of  Administrative 
Services,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581. 

NOTIFICATION  PROCEDURES 

individuals  seeking  to  determine 
whether  the  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
the  system  of  records  or  contesting  the 
content  of  records  about  themselves 
should  address  written  inquiries  to  the 
FOIA,  Privacy  and  Simshine  Acts 
Compliance  Staff,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street.  NW, 
Washington,  DC  20581.  The  system  of 
records  and  the  notification,  access  and 
challenge  procedures  apply  only  to 
records  of  key  card  usage  in  the 
Commission's  actual  possession.  None 
of  these  applies  to  any  information 
.solely  in  a  landlord's  possession. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures,"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures,"  above. 

RECORD  SOURCE  CATEGORJES: 

With  one  exception,  information  in 
the  system  is  supplied  by  the 
Commission's  landlords  in  Washington, 
DC,  Chicago,  Kansas  City  and  Los 
Angeles,  typically  on  request. 
Information  supplied  is  a  record  of  use 
of  electronic  key  cards  and  in  that  sense 
the  information  is  obtained  directly 
from  the  users  of  the  key  cards.  Both  the 
landlord  and  the  Commission  maintain 
key  card  systems  in  Chicago. 
Information  in  the  data  base  maintained 
in  Chicago  by  the  Commission  itself  is 
also  merely  recorded  usage  of  electronic 
key  cards  and  similarly  is  obtained 
directly  from  the  user  of  the  key  card. 


Issued  in  Washington,  tXZ,  on  August  20, 
1996,  by  the  Commission. 
lean  A.  WeWb, 

Secretary  of  the  Commission. 
|FR  Doc.  96-21673  Filed  8-23-96;  8:45  ami 

B<l.i.)NG  CODE  W   <»• 


DEPARTMENT  OF  DEFENSE 

Office  o'  tne  Secretafy 

Givitian  Hea(T»^  anc  Med^cai  P'oqran^  u' 
tt>e  UnitormeO  Services  fCHAMPUS), 
Specialized  Treatment  Service  (STS) 
Program 

agency:  Office  of  the  Secretary,  IXX). 
AOTKM:  Notice. 

SUMMAftY:  This  notice  is  to  advise 
interested  parties  that  the  New  Mexico 
Regional  Federal  Medical  Center 
(NMFRMC)  has  been  designated  as  a 
National  Specialized  Treatment  Services 
(STS)  Facility  for  Advanced 
NeuonMmaging.  This  designaticm  covers 
neuroimaging  to  support  care  for  the 
following  Diagnosis  Related  Groups 
(I«Gs): 
2 — Craniotomy  for  traiuna,  age  greater 

than  17 
3 — Craniotomy,  age  0-17 
10 — Nervous  system  neoplasms  with 

complications  or  comorbid 

conditions 
11 — Nervous  system  neoplasms  without 

complications  or  comorbid 

conditions 
12 — Degenerative  nervous  system 

disorders 
13 — Specific  cerebrovascular  disorders 

except  transient  ischemic  attack 
16 — Nonspecific  cerebrovascular 

disorders  with  complications  or 

comorbid  conditions 
17 — Nonspecific  cerebrovascular 

disorders  without  complications  or 

comorbid  conditions 
24 — Seizure  and  headache,  age  greater 

than  17  with  complications  or 

comorbid  conditions 
25 — Seizure  and  headache,  age  greater 

than  17  with  complications  or 

comorbid  conditions 
26 — Seizure  and  headache,  age  0  to  17 
34 — Other  disorders  of  the  nervous 

system  with  complications  or 

comorbid  conditions 
35 — Other  disorders  of  the  nervous 

system  without  complications  or 

comorbid  conditions 
The  advanced  neuroimaging 
modalities  include  122  channel  whole 
head  magnetic  source  imaging,  magnetic 
resonance  imaging,  and 
electroencephalography,  with  three 
dimensional  integration  of  data. 
Advance  neuroimaging  evaluation  will 
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be  offered  to  tfiose  LKJU  beneficiaries 
with  abnormalities  that  cannot  be 
adequately  deHned  by  imaging  methods 
available  elsewhere,  when  the  advance 
imaging  would  be  reasonably  expected 
to  provide  information  that  will  guide 
surgical  or  medical  therapy.  Requests 
for  advanced  neuroimaging  by  a 
referring  physician  will  be  considered 
and  approved,  if  indicated,  by  a  staff 
neuroradiologist  at  Walter  Reed  Army 
Medical  Center  (WRAMC).  There  is  no 
requirement  for  Nonavailability 
Statement  issuance  by  the  facility  to 
beneficiaries  who  undergo 
neuroimaging  elsewhere.  Travel  and 
lodging  for  the  patient  and,  if  stated  to 
be  medically  necessary  by  a  referring 
physician,  for  one  nonmedical 
attendant,  will  be  reimbursed  in 
accordance  with  the  provisions  of  the 
Joint  Federal  Regulation. 
EFFECTIVE  DATE:  Of  tnbftr  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT! 

Lieutenant  Colonel  Michael  Brazaitis, 
WRAMC,  at  (202)  782-0508,  Major  Mark 
Depper.  WRAMC,  at  (202)  782-9362.  or 
Colonel  Michael  Dunn,  OSD  (Health 
Affairs),  at  (703)  695-6800. 
SUPPLEMENTARY  INFORMATION:  In  FR  DOC 

93-271)50,  appwariug  iii  tiie  Federal 
Register  on  November  5,  1993  (Vol.  58, 
FR  58995-58964),  the  final  rule  on  the 
STS  Program  was  published.  Included 
in  the  final  rule  was  a  provision  that  a 
notice  of  all  military  and  civilian  STS 
facilities  be  published  in  the  Federal 
Ri'^ister  annually. 

Dated.  August  20,  1996. 

L.M.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

jFR  Doc  96-21681  Filed  8-23-96;  8:45  am] 
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Renewal  of  the  Ballistic  Missile 
Defense  Advisory  Committee 


ACTiON:  Notice. 


summary:  The  Ballistic  Missile  Defense 
Advisory  Committee  (BMDAC)  has  been 
renewed  in  consonance  with  the  public 
interest,  and  in  accordance  with  the 
provisions  of  Pub.  L.  92-463,  the 
"Federal  Advisory  Committee  Act." 

The  BMDAC  provides  the  Director, 
Ballistic  Missile  Defense  Organization 
and  the  Secretary  of  Defense  with 
advice  and  insights  into  the  ballistic 
missile  defense  program,  and  makes 
recommendations  on  the  acquisition 
and  development  of  systems  related  Jo 
the  program. 

The  Committee  will  continue  to  be 
composed  of  15-20  leaders  from 
government  and  the  public  sector  who 


are  recognized  authorities  in  policy, 
acquisition,  and  technical  areas  related 
to  the  ballistic  missile  defense  program. 
Efforts  will  be  made  to  ensure  that  there 
is  a  fairly  balanced  membership  in 
terms  of  the  functions  to  be  performed 
and  the  interest  groups  represented. 

For  further  information  i^garding  the 
BMDAC,  contact:  Ms.  Pat  McCready, 
telephone:  703-693-1086. 

Dated:  August  20, 1996. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  96-21680  Filed  8-23-96;  8:45  am) 
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Defense  Special  Weapons  Agency 

Privacy  Act  of  1974   Notice  to  Amend 
Record  Systems. 

AGENCY:  E)efense  Special  Weapons 
Agency.  DOD. 

ACTION:  Notice  to  amend  record  systems. 

summary:  As  of  June  26, 1996,  the 
Defense  Nuclear  Agency  will  be  known 
as  the  Defense  Special  Weapons  Agency 
(DSWA).  These  amendments  reflect  the 
name  change  and  other  administrative 
changes.  The  Defense  Special  Weapons 
Agency  proposes  to  amend  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended. 

DATES:  The  amendments  will  be 
effective  on  September  25,  1996, 
comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  General 
Counsel,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandy  Barker  at  (703)  325-7681. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Special  Weapons  Agency 
notices  for  systems  of  records  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  amendments  are  not 
withiji  the  purview  of  subsection  (r)  of 
the  Privacy  Art  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 


Dated:  August  19, 1996. 


Patricia  L.  luppmgs, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

HDNA  001 

SYSTEM  NAME: 

Liaployee  Assistance  Program 
(November  23.  1993,  58  FR  61896). 

CHANGES: 

SYSTEM  identifier: 
Change  to  'HDSWA  001'. 


SYSTEM  location: 

Change  first  line  to  read  'Office  of 
Manpower  Management  and  Personnel, 
Headquarters.  Defense  Special  Weapons 
Agency.  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  'The 
Drug  Abuse  Prevention,  Treatment,  and 
Rehabilitation  Act,  as  amended; 
Employee  Assistance  Program,  42  CFR 
Ch.  I,  Subchapter  A;  5  U.S.C.  7904  and 
E.O.  9397.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Headquarters,  DSWA:  Chief,  Civilian 
Personnel  Management  Division,  Office 
of  Manpower  Management  and 
Personnel,  Headquarters,  Defense 
Special  Weapons  Agency,  6801 
Telegraph  Road.  Alexandria,  VA  22310- 
3398. 

Field  Command,  DSWA:  Civilian 
Personnel  Officer,  Kirtland  Air  Force 
Base.  NM  87115-5000. 

On  Site  Inspection  Agency:  Civilian 
Personnel  Office.  On  Site  Inspection 
Agency.  Dulles  International  Airport, 
Washington.  DC  20041-0498.' 
*        *        *        •        * 

HDSWA  001 
SYSTEM  NAME: 

Employee  Assistance  Program. 

SYSTEM  location: 

Office  of  Manpower  Management  and 
Personnel.  HQ,  Defense  Special 
Weapons  Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398; 

Civilian  Personnel  Office,  Building 
20203A,  Kirtland  Air  Force  Base,  NM 
87115-5000;  and 

Civilian  Personnel  Office,  On  Site 
Inspection  Agency,  Dulles  International 
Airport,  Washington,  DC  20041-0498. 
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CATEGORIES  OF  WDIVIOUALS  COVERED  BY  -^ME 
SYSTEM: 

All  civilian  employees  in 
appropriated  and  non-appropriated 
fund  activities  who  are  referred  by 
management  for,  or  voluntarily  request, 
counseling  assistance. 

CA'^EGORIES  Of  RECORDS  IN  'HE  SYSTEM: 

Case  records  on  employees  which  are 
maintained  by  counselors,  supervisors, 
and  civilian  personnel  offices,  that 
consist  of  information  on  condition, 
current  status,  and  progress  of 
employees  or  dependents  who  have 
alcohol,  drug,  or  emotional  problems 
(referrals  only). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM, 

The  Drug  Abuse  Prevention, 
Treatment,  and  Rehabilitation  Act,  as 
amended;  Employee  Assistance 
Program,  42  CFR  Ch.  I,  Subchapter  A;  5 
U.S.C.  7904  and  E.O.  9397. 

PURPOSE(S): 

For  use  by  the  Drug  and  Alcohol 
Abuse  Coordinator  in  referring 
individuals  for  counseling  and  by 
management  officials  for  follow-up 
actions. 

ROUTINE  USES  Of  RfCORDS  MilN'&iNEC  iN  "•if 
SYSTEM,  INCLUDING  CATEGORIES  OF  .jSFRS  &NC 
THE  PURPOSES  OF  SUCH  uSES 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  order  to  comply  with  provisions  of 
42  U.S.C.  290dd-2,  the  DSWA  'Blanket 
Routine  Uses'  do  not  apply  to  this 
system  of  records. 

Records  in  this  system  may  not  be 
disclosed  without  the  prior  written 
consent  of  such  patient,  unless  the 
disclosure  would  be: 

To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency. 

To  qualified  personnel  for  the 
purpose  of  conducting  scientific 
research,  management  audits,  financial 
audits,  or  program  evaluation,  but  such 
personnel  may  not  identify,  directly  or 
indirectly,  any  individual  patient  in  any 
report  of  such  research,  audit,  or 
evaluation,  or  otherwise  disclose  patient 
identities  in  any  manner;  and 

If  authorized  by  an  appropriate  order 
of  a  court  of  competent  jurisdiction 
granted  after  application  showing  good 
cause  therefor. 


POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING.  ACCESSING,  RETAINING  t>W 
DISPOSING  Of  RECORDS  IN  THE  SVS'EM 

STORAGE: 

Case  records  are  stored  in  paper  file 
folders. 

RETRlEVABItrTY: 

Retrieved  by  the  individuals  Social 

Sfiriiritv  Number. 

SAFEGUARDS 

Buildings  are  protected  by  security 
guards  and  an  intrusion  alarm  system. 
Records  are  maintained  in  locked 
security  containers  accessible  only  to 
personnel  who  are  properly  screened, 
cleared  and  trained. 

RETENTiON  4ND  DiSPOS*^- 

Records  are  purged  of  identifying 
information  within  five  years  after 
termination  of  counseling  or  destroyed 
when  they  are  no  longer  useful. 

SYSTEM  M«NAGER(S)  AND  ADDRESS: 

Heaaq^u.turs  DSWA:  Chief,  Civilian 
Personnel  Management  Division,  Office 
of  Manpower  Management  and 
Personnel,  Headquarters,  Defense 
Special  Weapons  Agency,  6801 
Telegraph  Road.  Alexandria,  VA  22310- 
3398. 

Field  Command,  DSWA:  Civilian 
Personnel  Officer,  Kirtland  Air  Force 
Base.  NM  87115-5000. 

On  Site  Inspection  Agency:  Civilian 
Personnel  Office,  On  Site  Inspection 
Agency,  Dulles  International  Airport, 
Wachinptnn   OT  20041-0498. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  ^dress  written  inquiries  to  the 
appropriate  system  manager. 

The  letter  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 


RfcC 


aCCESb  PRC'CtDuRE: 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  appropriate 
system  manager. 

The  letter  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed, 

CONTESTING  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road.  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEOOIMES: 

Counselors,  other  officials, 
individuals  or  practitioners,  and  other 
agencies  both  in  and  outside  of 
Government. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

V"ine. 

hdna   00? 

SYSIEMNAME:. 

Employee  Relations  (November  23, 
1993,  58  FR  61897). 

CHANGES: 
SYSTEM  OENTFIER: 

Change  to  HDSWA  002'. 

***** 

SYSTEM  LOCATION: 

Change  first  part  of  line  one  to  read 
'Civilian  Personnel  Management 
Division.  Office  of  Manpower 
Management  and  Personnel. 
Headquarters,  Defense  Special  Weapons 
Agency,.' 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  E.O.  11222'  and  add  'E.O. 
12564  and  E.O.  9397'. 


RETRJEVAWLfTY: 

Delete  entry  and  re|>lace  with 
■Records  at  Headquarters,  Defense 
Special  Weapons  and  at  the  On  Site 
Inspection  Agency  are  retrieved 
alphabetically  by  last  name  of 
individual.  Records  at  Kirtland  Air 
Force  Base  are  filed  by  Social  Security 
Number.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 
Delete  entry  and  replace  with  'For 

Headquarters.  DSWA:  Civilian 

Personnel  Officer.  Headquarters. 

Defense  Special  Weapons  Agency.  6801 

Telegraph  Road.  Alexandria.  VA  22310- 

3398. 
Field  Command.  DSWA:  Civilian 

Personnel  Officer,  Kirtland  Air  Force 

Base,  NM  87115-5000. 
On  Site  Inspection  Agency:  Civilian 

Personnel  Office.  On  Site  Inspection 

Agency.  Dulles  International  Airport. 

Washington,  DC,  20041-0498.' 
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HDSWA   002 
SYSTEM  NAME: 

tiiipUjyei;  Relations. 

SYSTEM  LOCATION: 

Civilian  Personnel  Management 
Division,  Office  of  Manpower 
Management  and  Personnel, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398; 

Civilian  Personnel  Office,  Building 
20203A,  Kirtland  Air  Force  Base,  NM 
8711.'i-5000;  and 

Civilian  Personnel  Office,  On  Site 
Inspection  Agency,  Dulles  International 
Airport,  Washington,  DC  20041-0498. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  and  former 
employees  paid  from  appropriated 
funds  serving  under  career,  career- 
conditional,  temporary  and  excepted 
service  appointments  on  whom 
suitability,  discipline,  grievance,  and 
appeal  records  exist. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Dbcuments  and  information 
pertaining  to  discipline,  grievances,  and 
appeals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1302,  3301,  3302,  7301;  E.O. 
1 1557;  E.O.  11491;  E.O.  12564  and  E.O. 
9397. 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees  in  the  performance  of  their 
official  duties  related  to  management  of 
civilian  employees  and  the  processing, 
administration  and  adjudication  of 
discipline,  grievances,  suitability  and 
appeals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES. 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Appeals  examiners  of  the  Merit 
Systems  Protection  Board  to  adjudicate 
appeals. 

The  Comptroller  General  or  his 
authorized  representatives  and  the 
Attorney  General  of  the  United  States  or 
his  authorized  representatives  in 
connection  with  grievances, 
disciplinary  actions,  suitability,  and 
appeals,  and  to  Federal  Labor  Relations 
officials  in  the  performance  of  official 
duties. 


The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSWA's  compilation 
of  system  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PBACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  folders. 

RETRIEVABILTfY: 

Records  at  Headquarters,  Defense 
Special  Weapons  and  at  the  On  Site 
Inspection  Agency  are  retrieved 
alphabetically  by  last  name  of 
individual.  Records  at  Kirtland  Air 
Force  Base  are  filed  by  Social  Security 
Number. 

SAFEGUARDS: 

Buildings  are  protected  by  security 
guards  and  an  intrusion  alarm  system. 
Records  are  maintained  in  locked 
security  containers  in  a  locked  room 
accessible  only  to  personnel  who  are 
properly  screened,  cleared  and  trained. 

RETENTION  AND  DtSPOSAL: 

Records  are  destroyed  upon 
separation  of  the  employee  fi-om  the 
agency  or  in  accordance  with 
appropriate  records  disposal  schedules. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

For  Headquarters,  DSWA:  Civilian 
Personnel  Officer,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

Field  Command,  DSWA:  Civilian 
Personnel  Officer,  Kirtland  Air  Force 
Base,  NM  87115-5000. 

On  Site  Inspection  Agency:  Civilian 
Personnel  Office,  On  Site  Inspection 
Agency,  Dulles  International  Airport, 
Washington,  DC  20041-0498. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
appropriate  system  manager. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester  and 
the  approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  appropriate 
system  manager. 

CONTESTING  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

Supervisors  or  other  appointed 
officials  designated  for  this  purpose. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HDNA  004 

SYSTEM  NAME: 

Nuclear  Weapons  Accident  Exercise 
Personnel  Radiation  Exposure  Records 
(February  22.  1993,  58  FR  10551). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  to  HDSWA  004*. 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Defense  Special  Weapons  School,  Field 
Command,  Defense  Special  Weapons 
Agency,  1900  Wyoming  Boulevard,  SE, 
Kirtland  Air  Force  Base,  NM  87117- 
5669." 


RETRIEVABILfTY: 

Delete  entry  and  replace  with 
'Records  may  be  retrieved  by  names. 
Social  Security  Number,  service  or 
organization,  grade/rank,  dosimeter 
number,  or  date  and  place  of 
participation.' 

SAFEGUARDS: 

E)elete  entry  and  replace  with 
'Records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  secure  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours.' 


HDSWA  004 
SYSTEM  NAME: 

Nuclear  Weapons  Accident  Exercise 
Personnel  Radiation  Exposure  Records. 

SYSTEM  location: 

Defense  Special  Weapons  School, 
Field  Command,  Defense  Special 
Weapons  Agency,  1900  Wyoming 
Boulevard,  SE,  Kirtland  Air  Force  Base, 

NM  87117-5669. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Military  and  civilian  employees  of  the 
Department  of  Defense  and  other 


AflAA 


CaAaral    OaaitittMr    I    \In\      Rl      Mn      1 AA    /    MnnHav      Aiioiict    78      1 QQA    /    Nlnfirpc 


Federal  Register  /  Vol.  61.  No    166       Monday.  August  26,  1996  /  Notices 


43743 


federal,  state,  and  local  government 
agencies,  contractor  personnel,  and 
visitors  from  foreign  countries,  who 
participated  in  planned  exercises. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name;  Social  Security  Number;  date 
of  birth;  service;  grade/rank;  specialty 
code:  job  series  or  profession; 
experience  with  radioactive  materials 
such  as  classification  as  'radiation 
worker;'  use  of  film  badge  or  (5ther 
dosimetric  device;  respiratory 
protection  equipment;  training  and 
actual  work  in  anti-contamination 
clothing  and  respirators;  awareness  of 
radiation  risks  associated  with 
exercises;  previous  radiation  exposure; 
role  in  exercise;  employer/organization 
mailing  address  and  telephone;  unit 
responsible  for  individuals  radiation 
exposure  records;  time  in  exercise 
radiological  control  area;  and  external 
and  internal  radiation  monitoring  and/ 
or  dosimetry  results. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

42  U.S.C.  2013  and  2201  (Atomic 
Energy  Act  of  1954)  and  10  CFR  parts 
10  and  20:  5  U.S.C.  7902  and  84  Stat. 
1599  (Occupational  Safety  and  Health 
Act  of  1970)  and  29  CFR  subparts 
1910.20  and  1910.96;  E.O.  12196.  as 
amended,  February  26,  1980, 
(Occupational  Safety  and  Health 
Programs  for  Federal  Employees);  and 
E.O.  9397. 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees  in  determining  and 
evaluating  individual  and  exercise 
collective  radiation  doses  and  in 
reporting  dosimetry  results  to 
individuals. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Officials  and  employees  of  other 
government  agencies,  authorized 
government  contractors,  current  or 
potential  employers,  national,  state  and 
local  government  organizations  and 
foreign  governments  in  the  performance 
of  official  duties  related  to  evaluating, 
reporting  and  documenting  radiation 
dosimetry  data. 

Officials  of  government  investigatory 
agencies  in  the  performance  of  official 
duties  relating  to  enforcement  of  Federal 
rules  and  regulations. 


The  'Blanket  Routine  I'st^';   puhh'M'it^c; 
at  the  beginnmg  of  DSWA  s  conipuation 
of  systems  of  records  notices  apply  to 
this  system 

POLICIES  AND  PRACTICES  FOB  STORING, 
RETRIEVING,  ASSESSING,  RETAINING  ANO 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer 
printouts  and  in  paper  files  folders. 

RETRIEVABHjrY: 

Records  may  be  retrieved  by  names, 
Social  Security  Number,  service  or 
organization,  grade/rank,  dosimeter 
number,  or  date  and  place  of 
participation. 

SAFEGUARDS: 

Records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  secure  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

All  records  are  retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Defense  Special 
Weapons  School,  Field  Command, 
Defense  Special  Weapons  Agency,  1900 
Wyoming  Boulevard,  SE,  Kirtland  Air 
Force  Base,  NM  87117-5669. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Commander,  Defense  Special  Weapons 
School,  Field  Command,  Defense 
Special  Weapons  Agency,  1900 
Wyoming  Boulevard,  SE,  Kirtland  Air 
Force  Base,  NM  87117-5669. 

Inquiry  should  contain  full  name  and 
Social  Security  Number  of  the 
individual  and  applicable  dates  of 
participation,  if  available.  Visits  can  be 
arranged  with  the  system  manager. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
inquiries  to  the  Commander,  Defense 
Nuclear  Weapons  School,  Field 
Command,  Defense  Special  Weapons 
Agency,  1900  Wyoming  Boulevard,  SE, 
Kirtland  Air  Force  Base,  NM  87117- 
5669. 

Inquiry  should  contain  full  name  and 
Social  Security  Number  of  the 
individual  and  applicable  dates  of 
participation,  if  available.  Visits  can  be 
arranged  with  the  system  manager. 

Requests  from  current  or  potential 
employers  must  include  a  signed 
authorization  from  the  individual. 


COMTESTMG  RECORD  PROCEDURES: 

The  DSWA  :u,ns  lo:  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.11B:  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel.  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SCXJBCF  CATEGORIES: 

iniormauon  m  uiis  system  of  records 
was  suppUed  directly  by  the  individual; 
or  derived  from  information  supplied  by 
the  individual;  or  supplied  by  a 
contractor  or  government  dosimetry 
service;  or  developed  by  radiation 
measurements  at  the  exercise  site. 

EXEMPTIONS  CUUMB)  FOR  THE  SYSTEM: 

None. 

HDNA    (X)6 
SYSTEM  NAME: 

Manpower/Personnel  Management 
System  (November  23.  1993,  58  FR 
61898). 

CHANGES: 
SYSTEM  DENTFIER: 

Change  to  'HDSWA  005'. 


S*'STEM  LOCi''ON: 

Delete  entry  and  replace  with 
'Primary  location:  Office  of  Manpower 
Management  and  Personnel, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

Secondary  locations:  Field  Command, 
Defense  Special  Weapons  Agency, 
Building  20364, 1680  Texas  Street  SE, 
Kirtland  Air  Force  Base,  NM  87117:- 
5669  and  Johnston  Atoll; 

Nevada  Operations  Office,  Defense 
Special  Weapons  Agency,  Mercury,  NV 
89193-8539;  and 

Civilian  Personnel  Office,  On  Site 
Insp>ection  Agency,  Dulles  International 
Airport,  Washington,  DC,  20041-0498.' 


SAFEGUARDS: 

Change  last  sentence  to  read 
'Buildings  are  protected  by  security 
guards  and/or  intrusion  alarm  systems' 


HDSWA  005 

SYSTEM  NAME: 

Manpower/Personnel  Management 
System. 

SYSTEM  LOCATION: 

Primary  location:  Office  of  Manpower 
Management  and  Personnel, 


'  'rT  '-> 
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Headquarters,  Defense  Special  Weapons 
A^eiicv.  6801  Telegraph  Road, 
Alexandria.  VA  22310-3398. 

Se<,ondarv  Icxjations:  Field  Command, 
Defen.se  Sf)e<:ial  Weapons  Agency, 
Building  20364.  1680  Texas  Street  SE. 
Kirtland  Air  Force  Base.  NM  87117- 
5669  and  lohnston  Atoll; 

Nevada  (Jperations  Office,  Defense 
Special  Weapons  Agency,  Mercury,  NV 
89193-8539; and 

Civilian  Personnel  Office,  On  Site 
Inspection  Agency,  Dulles  International 
Airport.  Wasfiington.  DC  20041-0498. 

CATEGOfMES  OF  MOWXiALS  COVERED  lY  THE 
SYSTEM: 

.\iiv  individual,  military  or  civilian, 
employed  bv  DSWA,  and  all  On  Site 
Inspection  Agency  civilian  employees. 

CATEOOmCS  OF  NECOffOC  IN  THE  SYSTEM: 

File  LOiitains  the  tollowing 
information  on  all  f)ersonnel  assigned  to 
DSWA  and  all  civilian  employees  of  the 
On  Site  Inspection  Agency:  Social 
Security  Number;  agency;  employee 
name;  birth  date;  veteran's  preference; 
tenure  group;  service  computation  date; 
federal  employees  group  life  insurance; 
retirement  code;  nature  of  action  code; 
effective  date  of  action;  position 
number;  pay  plan;  occupation  code; 
functional  classification  code;  grade; 
step;  pay  basis;  salary;  supervisory 
position;  location  code/duty  station; 
position  occupied;  work  schedule;  pay 
rate  determinant;  sex;  citizen  status; 
date  entered  present  grade;  date  entered 
present  step;  separation  date;  reason  for 
separation  (quit  code);  cost  center; 
academic  discipline;  career  conditional 
appointment  date  (conversion  to  career); 
education  level;  degree  date;  purpose  of 
training;  type  of  training;  source  of 
training;  special  interest;  direct  cost; 
indirect  cost;  date  of  completion;  on- 
duty  hours;  off-duty  hours;  JTD 
paragraph  number;  JTD  line  number; 
competitive  level;  military  service 
retirement  date;  uniformed  service;  joint 
specialty  officer;  service  position 
number;  career  status;  officer  evaluation 
report  date  (Army  only);  highest 
professional  military  education;  rank; 
grade;  status  of  incumbent  in  Personnel 
Reliability  Program  (PRP);  date  of  latest 
PRP  certification;'  promotion  sequence 
number;  service  commissioned 
(military);  service  pay  grade  (rank); 
Agency  sub-element  code;  submitting 
office  number;  retired  military  code; 
bureau;  unit  identification  code; 
program  element  code;  civil  function 
code;  guard/reserve  technician; 
appropriation  code;  active/inactive 
strength  designation;  work  center  code; 
projected  vacancy  date;  targeted  grade; 
position  title;  date  of  last  equivalent 


increase;  fair  labor  standards  act 
designator;  hdalth  benefits  enrollment 
code;  type  and  date  of  incentive  award; 
civil  service  or  other  legal  authority; 
date  prohationary  period  begins; 
performance  rating;  due  date  for  future 
action;  position  tenure;  leave  category; 
personnel  authorized;  projected 
personnel  requirement;  special 
experience  identifiers;  additional  duties; 
manpower  track:  facility;  branch  of 
service;  date  of  rank;  primary/Alternate 
specialty;  control  specialty;  last  OER/ 
EER;  total  commissioned  service  date; 
total  active  service  date;  date  of  arrival; 
projected  rotation  date;  security 
clearance;  marital  status;  spouse's  name; 
dependents;  address  (Number  and 
street,  city,  state.  Zip  Code);  phones 
(home  and  duty);  handicap  code; 
minority  group  designator;  aggregate 
program  element  code;  position 
indicator;  academic  degree 
requirements;  directorate/department, 
division,  branch,  and  section  office 
titles;  service  authorization  position 
number;  physical  profile;  nature  of 
action  code  No.  2;  annuitant  indicator; 
Vietnam  veteran;  entered  present 
position;  future  action  type;  agency 
submitting  element;  submitting  office 
code;  merit  pay  designator;  bargaining 
unit  designator;  old  Social  Security 
Number;  course  title  host;  tuition; 
TransportationPer Diem;  hourly  rate; 
training  grade  level;  administrative  cost; 
type  of  career  training  program. 

AUTHOMTY  FOM  MAWTEMANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  302,  4103;  Pub.  L. 
89-554.  September  6,  1966;  and  E.O. 
9397. 

(»u»w>os€(s):    .^ 

For  use  by  officials  and  employees  of 
the  Defense  Special  Weapons  Agency  in 
the  performance  of  their  official  duties 
related  to  the  management  of  civilian 
and  military  employee  programs  and  for 
preparation  and  publication  of 
personnel  rosters  to  facilitate 
communications/contact  for  official,  or 
emergency  purposes. 

To  compile  and  consolidate  reports 
relating  to  manpower  authorization/ 
assigned  strengths  and  to  record 
personnel  data  and  use  that  data  to 
compile  information  as  required  by 
management  officials  within  the  agency. 

ROUTINE  USES  OF  RECORDS  MAWTAMEO  M  THE 
SYSTEM,  INCLUOING  CATEGOmES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(h)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Representatives  of  the  Merit  Systems 
Protection  Board  on  matters  relating  to 
the  inspection,  survey,  audit  or 
evaluation  of  the  civilian  programs  or 
such  other  matters  under  the 
jurisdiction  of  that  organization. 

The  Comptroller  General  or  any  of  his 
authorized  representatives  in  the  course 
of  performance  of  duties  of  the  General 
Accounting  Office  relating  to  civilian 
programs. 

Duly  appointed  Hearing  Examiners  or 
Arbitrators  for  the  purpose  of 
conducting  hearings  in  connection  with 
an  employee  grievance. 

The  "Blanket  Routine  Uses'  published 
at  beginning  of  DSWA's  compilation  of 
systems  of  records  notices  apply  to  this 
system, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRKVINC,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
magnetic  tapes,  discs,  computer 
printouts,  and  on  punched  cards. 
Manual  records  are  stored  in  paper  file 
folders  and  card  file  boxes. 

retrievawuty: 

Automated  records  are  retrieved  by 
employee  name.  Social  Security 
Number  or  Position  Service  Number 
(PSN).  Manual  records  are  retrieved  by 
employees  last  name  and  PSN. 

SAFEGUARDS: 

The  computer  facility  and  data  base 
are  located  in  a  restricted  area  accessible 
only  to  authorized  personnel  that  are 
properly  screened,  cleared,  and  trained. 
Terminal  users  are  within  a  restricted 
area.  Use  of  these  terminals  are  by 
authorized  personnel  who  have  a  need 
to  acquire  data  from  the  database. 
Terminal  users  are  cleared,  provided 
proper  training  and  are  assigned  a 
password/code  to  retrieve  data.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  personnel 
having  a  need  to  know.  Buildings  are 
protected  by  security  guards  and/or  an 
intrusion  alarm  system. 

RETENTION  ANO  DISPOSAL: 

Computer  magnetic  tapes  are 
permanent.  Manpower's  manual  records 
are  maintained  indefinitely  and  all 
personnel  manual  records  are  kept  until 
the  employee  departs.  Monthly  reports 
are  destroyed  at  the  end  of  each  fiscal 
year;  annual  reports  are  retained  in  5- 
year  blocks,  transferred  to  the 
Washington  National  Records  Center, 
and  offered  to  National  Archives  and 
Records  Administration  20  years  after 
cutoff. 
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SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Civilian  Personnel  Management 
Division,  Office  of  Manpower 
Management  and  Personnel, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Chief,  Civilian  Personnel  Management 
Division,  Office  of  Manpower 
Management  and  Personnel, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

The  letter  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  record  was  developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Chief,  Civilian 
Personnel  Management  Division,  Office 
of  Manpower  Management  and 
Personnel,  Headquarters,  Defense 
Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

Written  requests  for  information 
should  contain  the  full  name.  Social 
Security  Number,  and  signature  of 
individual.  For  personal  visits,  the 
individual  should  provide  military  or 
civilian  identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.1  IB;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria.  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

Information  is  extracted  from  military 
and  civilian  personnel  records,  Joint 
Manpower  Program  documents  and 
voluntarilv  submitted  by  individual. 

cXEMPTiONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

HDNA   006 
SYSTEM  NAME; 

Employees  Occupational  Health 
Programs  (February  22,  1993,  58  FR 
10553). 


CHANGES: 
SYSTEM  IDENTIFIER: 

Change  to  HDSWA  006' 


SYSTEM  LOCATKM: 

Delete  entry  and  replace  with  'Office 
of  Manpower  Management  and 
Personnel,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398.' 


HDSWA  006 
SYSTEM  NAME: 

Employees  Occupational  Health 
Programs. 

SYSTEM  location: 

Office  ot  Manpower  Management  and 
Personnel,  Defense  Special  Weapons 
Agency.  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398 

CATEGORIES  OF  INDIVIDUALS  COVEREC  gv  the 
SYSTEM 

Any  individual,  military  or  civilian, 
employed  by  the  Defense  Special 
Weapons  Agency  (DSWA)  and  General 
Services  Agency  employees  assigned  to 
the  building. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

File  contains  a  variety  of  records 
relating  to  an  employee's  participation 
in  the  DSWA  Occupational  Health 
Program.  Information  which  may  be 
included  in  this  system  are  the 
employee's  name.  Social  Security 
Number,  date  of  birth,  weight,  height, 
blood  pressure,  medical  history,  blood 
type,  nature  of  injury  or  complaint,  type 
of  treatment/medication  received, 
immunizations,  examination  findings 
and  laboratory  findings,  exposure  to 
occupational  hazards, 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM. 

5  U.S.C.  7901  et  seq..  Pub.  L.  79-658; 
and  E.O.  9397. 

PURPOSE(S): 

For  use  by  authorized  medical 
personnel  in  providing  any  medical 
treatment  or  referral;  to  provide 
information  to  agency  management 
officials  pertaining  to  job-related 
injuries  or  potential  hazardous 
conditions'  and  to  provide  information 
relative  to  claims  or  litigation. 

ROUTINE  USES  OF  RECORDS  MAINTAV^D  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Or  SUCH  JSFS: 

In  addition  tu  uiu.se  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DoD  as  a  routnie  use  pursuant  to  5 
U.S.C.  552a{bK3)  as  follows: 

The  Office  of  Personnel  Management, 
and  the  Federal  Labor  Relations 
Authority  (including  the  General 
Counsel)  in  the  Performance  of  official 
duties. 

The  Department  of  Labor  in 
connection  with  claims  for 
compensation. 

The  Department  of  Justice  in 
connection  with  litigation  relating  to 
claims. 

The  Occupational  Safety  and  Health 
Agency  in  connection  with  job-related 
injuries,  illnesses,  or  hazardous 
condition. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSWA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUCIES  AND  pRi";cFS  TOP  s^onmc, 

RETRIEVtNG.  a:;:fSS!>4'j    «h(C   at'iiNiNG  'f<0 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Records  are  stored  in  paper  file 
folders  in  a  locked  file  cabinet. 

RETRIEVABILfTY: 

Records  are  manually  retrieved  by 
using  the  terminal  digit  filing  system 
(Social  Security  Number). 

SAFEGUARDS: 

During  the  employment  of  the 
individual,  medical  records  are 
maintained  in  files  located  in  a  secured 
room  with  access  limited  to  those  whose 
official  duties  require  access.  Buildings 
are  protected  by  security  guards  and  an 
intrusion  alarm  system. 

RETBmoN  ANc  disposal: 

Records  arc  iciained  until  the 
individual  leaves  the  DSWA.  Records 
are  combined  with  the  Official 
Personnel  Folder  which  is  forwarded  to 
the  Federal  Personnel  Records  Center  or 
to  the  new  employing  agency,  as 
appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Civilian  Personnel  Management 
Division.  Office  of  Manpower 
Management  and  Personnel, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Chief,  Civilian  Personnel  Management 
Division,  Office  of  Manpower 
Management  and  Personnel, 
Headquarters.  Defense  Special  Weapons 
Agency.  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 
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The  letter  should  contain  the  full 
a.lnH^  Sot  i.il  Security  Number  and 
sigiiiiuiri'  ot  tlie  requester  and  the 
approximate  period  of  time,  by  date. 
duruig  which  the  case  record  was 
developed. 

nccofw  Access  Pflocffounct: 

liulividudis  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inc^uires  to  the  Chief,  Civilian 
Personnel  M.in.iKtMJtent  Division.  Office 
of  Manpower  Mana^enlent  and 
Personnel,  Head()uartHrs   l)»'lense 
Special  Wea()ons  Agency.  6801 
Telegraph  Road.  Alexandria,  VA  22310- 

Written  rtnjuests  for  intormndon 
should  contain  the  full  name   So  ini 
Se<  uritv  Number  and  sn^natiire  of  the 
rec^uester   For  ^lersoiiai  visits  the 
individual  should  provide  a  military  or 
civilian  identification  card 

COMTESTMO  NCCOHD  PMOCEaURCS: 

The  DSWA  rules  for  .»<  i  essin^  r«««>rtis 
and  for  (  ontestink;  <  ontents  aiui 
appealing  iiutial  ,iKen<  v  detenninattonti 
are  published  m  D.SWA  histruction 
54<K)  iiH.  12  CFK  pan  US;  or  may  be 
obtained  frmn  the  systetii  manager  or 
the  (rfftieral  Counsel,  Headquarters, 
Defense  Spe<;iai  Weapons  Agency,  6ft<)l 
Tele)'raph  Roud.  .\iexamkia,  VA  223 lu 
3398. 

NECOM)  tOUMCC  CATEOOMES: 

Information  is  supplied  directly  by 
the  individual,  or  derived  from 
information  supplied  by  the  individual, 
or  supplied  by  the  medical  ofTicer  or 
nurse  providing  treatment  or 
medication,  or  supplied  by  the 
individual's  private  physician. 

EXEMPTIONS  CUMMED  FOK  TNE  SrSTaK 

None. 
NOMA  907 

■YSTEMNAMf: 

Se<;uritv  Operations  (November 23, 
1993.  58  hR  61899). 

CMAMQES: 

SYSTEM  DCHTFKR: 

Change  to  HDSWA  007'.   . 


SYSTEM  LOCATIOI*: 

Delete  entry  and  replace  with 
'Primary  location:  Security  Support 
Branch,  Forces  and  Security  Support 
Division,  Operations  Directorate, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

Secondary  locations:  Defense  S{>ecial 
Weapons  Agency,  Telegraph  Village, 


6940  S.  Kings  Highway,  Alexandria.  VA 
22310-3398;  and 

Field  Command,  Dtifense  Special 
Weapons  Agency,  building  ZU364,  1680 
Texas  Street  SE,  Kirtland  Air  Force 
Base,  NM  87117-5669.' 


C*T6QO««S  Of  n€COeO«  IN  TME  SYSTUt 

Delete  'security  incident  flies'. 


itECOlM}  WMMCC  CATCaOMES: 

Add  new  sentence  'Other  ( Tovernment 
agencies,  law  enforcement  officials  and 
contractors  may  provide  the  same  data  ° 

***** 

HDSWA    007 


SYSTEM  I 

Security  Operations. 

HrgT^m  i,oc*TioM: 

Prmiary  lot;ation:  Seruritv  Support 
Branch,  Forces  and  Security  Support 
Division,  Operations  Dir»^:torate, 
Hei*d«niartf'r\  rV'ft'iis*'  Sj.)e<  lal  Weapons 
\i;»j(,,  V    hyHU  s   1  fiM^ra(>h  Riwd 
Ai^-x-indna,  VA  2231(>-3'?9« 

Secondary  locations:  Htefense  Spe«;ial 
Weapons  Agency,  Telegraph  Village, 
6940  S.  Kings  Highway,  Alexandria,  VA 
22310-3398:  and 

Field  Command,  Defense  Spei;ial 
Weapons  Agency,  Building  20364,  1680 
Texas  Street  SE,  Kirtland  Air  Force 
Base,  NM  87117-5669. 

CATEOOMES  Of  MOIVCKMLS  COVENS  SV  THE 
SYSTEM. 

All  military  and  civilian  personnel 
assigned  to,  or  employed  by 
Headquarters,  Defense  Special  Weapons 
Agency  (DSWA);  and  the  Field 
Command,  Defense  Special  Weapons 
Agency  (FC  DSWA). 

Other  U.S.  Government  personnel 
U.S.  Government  contractors,  foreign 
government  representatives,  and  visitors 
firom  foreign  countries. 

CATEOOMES  OF  NCCOMN  SI  THE  SYSTEM: 

Name;  Social  Security  Number;  date 
and  place  of  birth;  height;  weight;  hair/ 
eye  color;  citizenship;  grade/ rank; 
service;  organization;  security  clearamje; 
date  of  clearance;  basis  special  accesses; 
courier  authorization;  continuous  access 
roster  expiration  date;  badge  number; 
vehicle  ID  and  sticker  Number;  special 
intelligence  access;  expiration  date; 
agency;  billet  number;  list  of  badges/ 
passes  issued;  list  of  keys  issued: 
conference  title;  conference  duties; 
location;  Department  of  Defense  Form 
398  'Statement  of  Personal  History:' 
Reports  of  Investigation;  visit  requests; 
conference  rosters;  clearance  and 
special  access  rosters;  picture 


identification;  and  correspondence 
concerning  adiudication/pas.sing  of 
clearances. 

AUTHOarrY  for  maintenance  of  the  SYSTEM: 

F.O   10450.  Security  Requirements  for 
(k>vemment  Employment,  27  April 
1953.  as  amended  by  E.O.s  10491 . 
10531,  10548,  10558,  11605,  and  11785; 
E.O.  12065.  National  Security 
Information."  28  June  1978;  Section  21 
of  the  Internal  Security  Act  of  1950 
(Pub  L,  831);  sec.  145  of  the  Atomic 
Knergv  Act  of  1954,  as  amended  by  Fub. 
L.  83-703,  42  U.S.C.  2185;  and  E,6. 
9397. 

nMPoaEis): 

For  use  by  officials  and  employees  of 
the  Defense  Special  Weapons  Agency 
and  other  DoD  Components  in  the 
performance  of  their  official  duties 
related  to  determining  the  eligibility  of 
individuals  for  access  to  classified 
information,  access  to  buildings  and 
fa<;ilities,  or  to  conferences  over  which 
DSWA  has  se<:urity  responsibility 


ROUTME  USES  OF  WECOaPi  HAafTAaCe  M  TNC 
SYSTEM,  MCLUOMQ  CATEOONIES  OF  USERS  AND 
THE  PUaPOSES  OF  8UCM  USES: 

In  addition  to  tho»>e  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  dist:losed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Officials  and  employees  of 
tk)vernment  contra<:tors  and  other 
Government  agencies  in  the 
performance  of  their  official  duties 
related  to  the  screening  and  selection  of 
individuals  for  set  urity  clearances  and/ 
or  spet;ial  authorizations,  a»;cess  to 
facilities  or  attendance  at  conferences. 

The  Blanket  Routine  Uses'  published 
at  the  beginning  of  DSWA's  compilation 
of  systems  of  records  notices  apply  to 
this  system 

POUCtES  AND  raACTKES  FON  STOIMNG, 
METWEVING,  ACCESSaiO,  NET  AMMO  AND 
DISFOSatG  OF  REC0M06  SI  THE  SYSTEM: 

STOAAQE: 

Automated  records  are  stored  on 
magnetic  tapes,  discs,  computer 
printouts,  and/or  hard  drives.  Manual 
records  are  stored  in  paper  file  folders, 
card  files  and  paper  rosters. 

ACTHIEVABILrrY: 

Automated  records  are  retrieved  by 
individuals  last  name.  Social  Security 
Number,  conference  title,  and  by  typ)e  of 
badge  issued  Manual  records  are 
retrieved  by  individuals  last  name. 
Social  Se<:urity  Number,  organization  or 
subject  file. 
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SAFEGUARDS: 

The  Lomputer  facility  and  terminals 
are  located  in  restricted  areas  accessible 
only  to  authorized  personnel.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  Buildings 
are  protected  by  security  guards  and  an 
intrusion  alarm  system. 

nETBmON  AND  DISPOSAL: 

Computer  records  on  individuals  are 
erased  upon  termination  of  an 
individual's  affiliation  with  DSWA  and 
FC  DSWA;  personnel  security  files  are 
destroyed  within  thirty  days  from  the 
date  of  termination  of  an  individual's 
employment,  assignment  or  affiliation 
with  DSWA  or  FC  DSWA.  Manual 
records  or  conference  attendees, 
visitors,  and  visit  certifications  to  other 
agencies  are  maintained  for  two  years 
and  destroyed. 

SYSTCM  kMMAQEn^S)  AND  AOOMSS: 

Chief.  Se<  unty  Support  Branch, 
Forces  aiui  Security  Support  Division, 
Operations  Directorate,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

NormcATioM  mocEDunc; 

kidividuais  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  vknritten  inquiries  to  the 
Chief,  Security  Support  Branch,  Forces 
and  Security  Support  Division, 
Operations  EHrectorate,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECOtW  ACCESS  •fK)CC0O«ES: 

individuals  seeKing  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Chief,  Security 
Support  Branch,  Forces  and  Security 
Support  Division,  Operations 
Directorate,  Headquarters,  Defense 
Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

Written  requests  for  information 
should  contain  the  full  name,  home 
address.  Social  Security  Number,  date 
and  place  of  birth.  For  personal  visits, 
the  individual  must  be  able  to  provide 
identification  showing  full  name,  date 
and  place  of  birth,  and  their  Social 
Security  Number. 

CONTESTINC  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.11B;  32  CFR  part  318rOr  may  be 


obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

Information  is  extracted  from  military 
and  civilian  personnel  records, 
investigative  files,  and  voluntarily 
submitted  by  the  individual.  Other 
Government  agencies,  law  enforcement 
officials  and  contractors  may  provide 
the  same  data. 

EXEMin-IONS  CLAIMED  FOR  THE  SYSTEM: 

Fan  or  t[,is  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a(k)(5),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  318.  For  additional 
information  contact  the  system  manager. 

HOHA  §19 

SYSTEM  NAME: 

Nuclear  Test  Participants  (February 
22,  1993,  58  FR  10556). 

CHANGES: 
SYSTEM  »ENTIFIER; 

Change  to  'HDSWA  010". 


svsTEM  location: 

Delete  entry  and  replace  with 
'Nuclear  Test  Personnel  Review  Office, 
Electronics  and  Systems  Directorate, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398  and  at 
applicable  contractor  facilities.' 


RETRiEVAB«.rrY: 

Delete  entry  and  replace  with  'Name, 
Social  Security  Number,  service 
number,  or  military  ID  number. 


HDSWA   Die 

S^'STEM  NAKE: 

\.    .edr  Test  Participants. 

SYSTEM  location: 

Nuclear  Test  Personnel  Review  Office, 
Electronics  and  Systems  Directorate, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398  and  at 
applicable  contractor  facilities. 

CATEGORIES  OF  WOIVIOUAlS  COVERED  BY  THE 

system: 

Military  and  E)oD  civilian  participants 
of  the  U.S.  nuclear  testing  programs. 


military  occupation  forces  assigned  to 
Hiroshima  or  Nagasaki  from  August  6,     ' 
1945  to  July  1, 1946,  and  individuals 
who  participated  in  the  cleanup  of 
Enewetak  Atoll. 

CATEGORiES  OF  RECOfN>S  IN  THE  SYSTEM: 

Name,  rank,  grade,  service  number. 
Social  Security  Number,  last  known  or 
current  address,  dates  and  extent  of  test 
participation,  exposure  data,  unit  of 
assigiunent,  medical  data,  and 
documentation  relative  to 
administrative  claims  or  civil  litigation. 

AUTHOMTY  FOH  MAMTBMNCE  OF  THE  SYSTBC 

Atomic  Energy  Act  of  1954,  42  U.S.C. 
2013,  Tasking  Memorandum  from  Office 
of  the  Secretary  of  Defense  to  the 
Director,  Defense  Special  Weapons 
Agency  dated  28  Jan  78,  Subject:  DoD 
Personnel  Participation  in  Atmospheric 
Nuclear  Weapons  Testing  and  Military 
Construction  Appropriations  Act  of 
1977  (Pub.  L.  94-367),  DSWA  OPLAN 
600-77,  Cleanup  of  Enewetak  Atoll,  and 
the  Radiation  Exposure  Compensation 
Act  (Pub.  L.  100-426,  as  amended  by 
Pub.  L.  100-510);  and  E.O.  9397. 

niRPOSEW: 

h  ur  use  by  agency  officials  and 
employees,  or  authorised  contractors, 
and  other  DoD  components  in  the 
preparation  of  the  histories  of  nuclear 
test  programs;  to  conduct  scientific 
studies  or  medical  follow-up  programs 
and  to  provide  data  or  documentation 
relevant  to  the  processing  of 
administrative  claims  or  litigation. 

ROUTINE  USES  OF  »»ECO»»OS  MAINTAINED  IN  THE 

S'S'^EM,  !HC-^OOtN0  CATEGOWES  O  U»€RS  AMD 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

National  Research  Council  and  the 
Center  for  Disease  Control,  for  the 
purpose  of  conducting  epidemiological 
studies  on  the  effects  of  ionizing 
radiation  on  participants  of  nuclear  test 
programs. 

Department  of  Labor  and  the 
Department  of  Justice  for  the  purpose  of 
processing  claims  by  individuals  who 
allege  job-related  disabilities  as  a  result 
of  participation  in  nuclear  test  programs 
and  for  litigation  actions. 

Department  of  Energy  (DOE)  for  the 
purpose  of  identifying  DOE  and  DOE 
contractor  (>ersonnel  who  were,  or  may 
be  in  the  future,  involved  in  nuclear  test 
programs;  and  for  use  in  processing 
claims  or  litigation  actions. 
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Department  of  Veterans  Affairs  for  the 
purpose  of  processing  claims  by 
individuals  who  allege  service- 
connected  disabilities  as  a  result  of 
participation  in  nuclear  test  programs 
and  for  litigation  actions'  and  to 
conduct  epidemiological  studies  on  the 
effect  of  radiation  on  nuclear  test 
participants. 

Information  may  be  released  to 
individuals  or  their  authorized 
representatives. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSWA's  compilation 
of  system  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  POH  STORMQ, 
nrrRIEVING,  ACCESSING.  RET  AMMO  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

I  iptT  records  in  files  folders, 
microfilm/fiche,  computer  magnetic 
tape  disks,  and  printouts  in  secure 
computer  facilities. 

RFTHIEVABILrrY: 

Name,  Social  Security  Number, 
service  number,  or  military  ID  number. 

SAFEGUARDS: 

Paper  records  are  filed  in  folders, 
microfilm/fiche  and  computer  printouts 
stored  in  area  accessible  only  by 
authorized  personnel.  Buildings  are 
protected  by  security  guards  and 
intrusion  alarm  systems.  Magnetic  tapes 
are  stored  in  a  vault  in  a  controlled  area 
within  limited  access  facilities.  Access 
to  computer  programs  is  controlled 
through  software  applications  which 
require  validaHnn  prior  to  use. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  75  years  after 
termination  of  case. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

N  IFR  i'rogram  Manager,  Nuclear  Test 
Personnel  Review  Office,  Electronics 
and  Systems  Directorate,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
33flH 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
NTPR  Program  Manager,  Nuclear  Test 
Personnel  Review  Office,  Electronics 
and  Systems  Directorate,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria.  VA  22310- 
3398. 

REcoflo  ACCESS  pnocBNmES: 

ludividuaU  seeking  access  to 
information  about  themselves  contained 


in  this  system  of  records  should  address 
written  inquiries  to  the  NTPR  Program 
Manager,  Nuclear  Test  Personnel 
Review  Office,  Electronics  and  Systems 
Directorate,  Headquarters,  Defense 
Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

CONTESTtNO  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.118;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel.  Headquarters. 
Defense  Special  Weapons  Agency.  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

Retired  Military  Personnel  records 
form  the  National  Personnel  Records 
Center.  US  DSWA  Form  10  from 
individuals  voluntarily  contacting 
DSWA  or  other  elements  of  DoD  or 
other  Government  Agencies  by  phone  or 
mail.  DoD  historical  records,  dosimetry 
records  and  records  from  the 
Department  of  Energy,  Department  of 
Veterans  Affairs,  the  Social  Security 
Administration,  the  Internal  Revenue 
Service,  and  the  Department  of  Health 
and  Human  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HDNA  Oil 
SYSTEM  NAME: 

Inspector  General  Investigation  Files 
(July  28,  1994,  59  FR  38444) 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  to  'HDSWA  Oil". 


HDSWA  011 
SYSTEM  name: 

Inspector  General  Investigation  Files. 

SYSTEM  location: 

Office  of  the  Inspector  General. 
Headquarters,  Defense  Special  Weapons 
Agency.  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

categories  of  individuals  covered  by  the 
system: 

Any  person  who  is  the  subject  of  or 
a  witness  for  an  Inspector  General 
investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  files  on 
individual  investigations  including 
investigative  reports  and  related 


documents  generated  during  the  course 
of  or  subsequent  to  an  investigation. 

Reports  of  investigation  contain  the 
authority  tor  the  investigation,  matters 
investigated,  narrative,  documentary 
evidence,  and  transcripts  of  verbatim 
testimony  or  summaries  thereof. 

The  system  includes  'Hotline' 
telephone  logs,  investigator  workpapers 
and  memoranda  and  letter  referrals  to 
management  or  others,  and  a 
chronological  listing  for  identification 
and  location  of  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  4  App.  4(a)(1)  and  6(a)(2);  10 
U.S.C.  140;  and  E.O.  9397. 

PURPOSE(S): 

To  investigate  the  facts  and 
circumstances  surrounding  allegations 
or  problems  reported  to  the  OIG. 

Open  and  closed  case  listings  are  used 
to  manage  investigations,  to  produce 
statistical  reports,  and  to  control  various 
aspects  of  the  investigative  process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DSWA's 
compilation  of  systems  of  records 
notices  will  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Paper  records  in  file  folders,  computer 
disks  and  log  books. 

RETRIEVABILITY: 

Retrieved  alphabetically  by  surname 
of  individual,  year,  investigation 
number,  hotline  case  number,  referral 
number  or  investigative  subject  matter. 

SAFEGUARDS: 

Access  is  limited  to  the  Inspector 
Generals  staff,  and,  as  delegated  by  the 
Commanding  Officer,  or  Officer-in- 
Charge,  on  a  need  to  know  basis.  Case 
records  are  maintained  in  locked 
security  containers. 

Automated  records  are  controlled  by 
limiting  physical  access  to  terminals 
and  by  the  use  of  passwords.  Work  areas 
are  sight  controlled  during  normal  duty 
hours.  Buildings  are  protected  by 
security  guards  and  an  intrusion  alarm 
system. 
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RETENTHDN  AND  DISPOSAL: 

Requests  for  assistance  and/ or 
complaints  acted  on  by  the  Inspector 
General  are  retained  at  the  agency  for  2 
years  and  subsequently  destroyed  as 
classified  waste. 

Computer  disks  are  cleared,  erased  or 
destroyed  when  no  longer  useful. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Inspector  General, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

NOTIFICATION  PROCEtXWE: 

Iniiiv  ui urii'^  seeMiig  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Inspector  General,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

Individual  should  provide  their  name, 
address,  and  proof  of  identity  (photo 
identification  for  in  person  access  or  an 
unsworn  declaration  in  accordance  with 
28  U.S.C.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Inspector 
General,  Headquarters,  Defense  Special 
Weapons  Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

Individuals  should  provide  their 
name,  address,  and  proof  of  identity 
(photo  identification  for  in  person 
access  or  an  unsworn  declaration  in 
accordance  with  28  U.S.C.  1746  or  a 
notarized  statement  may  be  required  for 
identity  verifiration]. 

CONTESTING  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398 

RECORD  SOURCE  CATEGORtES: 

From  the  individual,  DSWA  records 
and  reports,  DSWA  employees, 
witnesses,  informants,  and  other  sources 
providing  or  containing  pertinent 
information. 

EXEMPTIONS  CUHKED  FOR  THE  SYSTEM: 

Portions  o I  ■lii'-  sv stem  of  records  may 
be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  as  applicable. 


An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2). 
and  (3),  (c),  and  (e)  and  published  in  32 
CFR  part  318.  For  addiUonal 
information  contact  the  Office  of 
General  Counsel,  Headquarters,  Defense 
Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

HONA  012 

SYSTEM  NAME: 

Carpooling  Program  (December  2, 
1994.  59  FR  61887). 

CHANGES 

SYSTEM  IDENTIFtER: 

Change  to  'HDSWA  012' 


HDSWA   012 
SYSTEM  NAME: 

Carpooling  Program. 

SYSTEM  LOCATION: 

Headquarters,  Defense  Special 
Weapons  Agency,  6801  Telegraph  Road, 

Alexandria.  VA  ??'^i0-339p. 

CATEGORIES  Of  :NDIVIDUALS  IN  THE  SYSTEM: 

All  military  and  civilian  personnel 
assigned  to,  or  employed  by 
Headquarters,  Defense  Special  Weapons 
Agency,  other  U.S.  Government 
personnel,  and  U.S.  Government 
contractors  who  elect  to  participate  in 
the  program. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name  of  individual,  home  address 
and  phone  number,  office  phone 
number,  working  hours,  map  coordinate 
of  home  or  nearby  reference  points,  and 
similar  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Property  and  Administrative 
Service  Act  of  1949,  63  Stat.  377,  as 
amended. 

PURPOSE(S): 

To  assist  members  and  applicants  in 
contacting  one  another  and  provide 
printout  of  individuals  in  the  system  to 
other  participants  who  desire  to  arrange 
a  carpool. 

POUTINE  USES  C>f  RECORDS  MAIN-- itNf  C  iN   '►If 
SYSTEM,  INCLUDING  CATEGORIES  Of  .JSf  RS  AND 
THE  PURPOSES  Of  SUCH  USES 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
States  of  Maryland,  Virginia,  and  the 


District  of  Columbia  for  inclusion  in 
their  Ridesharing  Programs. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSWA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

''O.tCifcs  AND  PC£; -:ci:<.  i ,;(-  s'.jeiNK; 
"F^RifVING    iCCFSSiNG    Rf  it^iNG    ;.N0 
:;sSf>OStNG  Of  =!ECORDS  tM  '"C  -'■S'FM: 

STORAQE: 

Computer  magnetic  tapes,  disks,  and 
paper  printouts,  and  manual  storage 
within  self-help  carpool  locator  board. 

rethievabiuty: 

Information  is  accessed  and  retrieved 
by  name  and  home  address  map  grid  for 
automated  system.  Information  is 
manually  accessed  and  retrieved  from 
cards  in  map  grids  for  locator  board. 

SAFEGUARDS: 

All  participants  have  access  to  the 
data.  The  computer  terminals  are 
located  in  restricted  areas  accessible 
only  to  authorized  personnel.  Buildings 
are  protected  by  security  guards  and  an 
intrusion  alarm  system. 

RETBnxm  AND  DtSPOSAL: 

Data  is  retained  only  on  active 
participants;  destroyed  upon  request  or 
reassignment. 

SYSTEM  MANAQER(S)  ANC  ADDRESS: 

Office  of  Logistics  and  Engineering, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

i^fO'lfrCt'iON  PROCtDORE: 

maiviouais  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Office  of 
rogistics  and  Engineering, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

Individuals  should  provide  name, 
current  address,  and  sufficient 
information  to  permit  locating  the 
record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Logistics  Division, 
Office  of  Logistics  and  Engineering, 
Headquarters,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

Individuals  should  provide  name, 
current  address,  and  sufficient 
information  to  jjermit  locating  the 
record. 

For  personal  visits,  the  individual 
should  provide  military  or  civilian 
identification  card. 
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CONTESTING  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DSWA  Instruction 
5400. IIB;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road.  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES:  ," 

[■'rnni  the  indivKiudi 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
HDNA  014 

SYSTEM  NAME: 

Student  Records  ^September  25,  1995, 

60  FR  49398). 

CHANGES: 

SYSTEM  IDENTIflER: 

Change  to  HDSWA  014* 


SYSTEM  LOCATtON: 

Delete  entr\  and  replace  with 
Defense  Special  Weapons  School,  Field 
Command.  Defense  Special  Weapons 
Agency.  1900  Wyoming  Boulevard  SE, 
Kirtiand  Air  Force  Base,  NM  87117- 
5669. 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Rec:ords  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  secure  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours. ' 


RETENTKDN  AND  OffiPOSAL: 

Delete  entry  and  replace  with 
'Individual  academic  records  are 
retained  for  75  years.  Records  are 
maintained  at  the  school  for  five  years, 
then  subsequently  retired  to  the  Federal 
Records  Center,  Fort  Worth,  TX  for  the 
remaining  70  years  and  then  destroyed.' 


SYSTEM  MANAa£R(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Defense  Special  Weapons 
School,  Field  Command,  Defense 
Special  Weapons  Agency,  1900 
Wyoming  Boulevard  SE,  Kirtiand  Air 
Force  Base,  NM  87117-5669.' 


HDSWA  014 

SYSTEM  NAM^; 

Student  Records. 


SYSTEM  LOCATKM: 

Defense  Special  Weapons  School, 
Field  Command,  Defense  Special 
Weapons  Agency,  1900  Wyoming 
Boulevard  SE,  Kirtiand  Air  Force  Base, 
NM  87117-5669. 

CATEGORIES  Of  MNVIOUALS  IN  THE  SYSTEM: 

Any  student  attending  the  Defense 
Special  Weapons  School. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Student  academic  records  consisting 
of  course  completion;  locator 
information;  and  related  information. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  302,  4103;  and 
E.O.  9397. 

PURP08E(S): 

To  determine  applicant  eligibility,  as 
a  record  of  attendance  and  training, 
completion  or  eUmination,  as  a  locator, 
and  a  source  of  statistical  information. 

SOUTiNE  JSES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTBI,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  WIVCMeS  or  SUCH  USES 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSWA 's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUaES  AND  PRACTICES  ^R  STORING, 
RETRIEVING,  ACCESSVIO,  RETAINING,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  files  and  on 
computer  media. 

retrievabhjty: 

Information  may  be  retrieved  by  name 
or  Social  Security  Number. 

SAFEGUARDS: 

Records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  seciu^  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours. 

RETENTXJN  AND  DISP08AU 

Individual  academic  records  are 
retained  for  75  years.  Records  are 
maintained  at  the  school  for  five  years, 
then  subsequently  retired  to  the  Federal 
Records  Center,  Fort  Worth,  TX  for  the 
remaining  70  years  and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Defense  Special 
Weapons  School,  Field  Command, 


Defense  Special  Weapons  Agency,  1900 
Wyoming  Boulevard  SE,  Kirtiand  Air 
Force  Base,  NM  87117-5669. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  uTitten  inquiries  to 
Commander,  Defense  Special  Weapons 
School,  Field  Command.  Defense 
Special  Weapons  Agency,  1900 
Wyoming  Boulevard  SE,  Kirtiand  Air 
Force  Base,  NM  87117-5669. 

Individuals  should  provide  their 
name.  Scxrial  Secunty  Number,  current 
address,  and  proof  of  identity  (photo 
identification  for  in  person  access). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquines  to  the  Commander,  Defense 
Special  Weapons  School,  Field 
Command,  Defense  Special  Weapons 
Agency,  1900  Wyoming  Boulevard  SE, 
Kirtiand  Air  Force  Base,  NM  87117- 
5669 

Individuals  should  provide  name, 
Social  Security  Numt)er,  current 
address,  and  sufficient  information  to 
permit  locating  the  record. 

For  personal  visits,  the  individual 
should  provide  mihtary  or  civilian 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DSWA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  m  DSWA  In.struction 
5400. IIB;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Special  Weapons  .Agency,  6801 
Telegraph  Road.  Alexandria.  VA223 10- 
3398. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None 
(FR  Doc.  96-21683  Filed  8-23-96;  8:45  ami 

BILUNQ  CODE  S0O0-O4-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT96-97-000] 

Columbia  Gas  Transmission  Company; 
Notice  of  Report  of  GRI  Refunds 

August  20,  1996. 

Take  notice  that  on  August  9.  1996, 
Coliunbia  Gas  Transmission  Company 


UMI 
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(Columbia  Gas]  submitted  for  filing  its 
Report  of  Gas  Research  Institute  (GRI) 
Refunds  for  over  collections  during  the 
calendar  year  1995. 

Columbia  Gas  states  that  it  received  a 
refund  from  GRI  for  overcollections 
during  1995  m  the  amount  of 
$1,802,946.00.  Columbia  Gas  states  that 
on  or  around  July  10, 1996,  it  issued 
refunds  in  the  fonn  of  credits  to  eligible 
firm  shippers. 

Columbia  Gas  states  that  copies  of  its 
refund  report  are  being  served  upon  all 
affected  interstate  pipeline  system 
transportation  customers  of  Columbia 
Gas  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission.  888 
First  Street,  NE.,  Washmgton,  DC  20426, 
in  accordance  Vk'ith  §§  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or  protest 
must  be  filed  on  or  before  August  27, 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser%'e  to  maice  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Actmg  Secretary 

[PR  Doc.  96-21615  Filed  8-23-96;  8:45  am] 
BILLMQ  CODE  6717-01-11 


[Docket  No.  GT9&-9e-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Report  of  GRI 
Refunds 

August  20,  1996. 

Take  notice  that  on  August  9, 1996, 
Colimibia  Gulf  Transmission  Company 
(Columbia  Gulf)  submitted  for  filing  its 
Report  of  Gas  Research  Institute  (GRI) 
Refunds  for  overcollections  during  the 
calendar  year  1995. 

Columbia  Gulf  states  that  it  received 
a  refund  from  GRI  for  overcollections 
during  1995  in  the  amount  of 
$163,070,00.  Columbia  Gulf  states  that 
on  or  around  July  10,  1996,  it  issued 
refunds  in  the  form  of  credits  to  eUgible 
firm  shippers. 

Columbia  Gulf  states  that  copies  of  its 
refund  report  is  being  served  upon  all 
affected  interstate  pipeline  system 
transportation  customers  of  Columbia 
Gulf  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  writh  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protest  must  be  filed  on  or  before 
August  27, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  96-21616  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  6717-01-*! 


Pocket  No.  RP96-283-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Technica' 
Conference 

August  21,  1996. 

In  the  Commission's  order  issued  July 
31,  1996,  the  Commission  held  that  the 
filing  in  the  above  captioned  proceeding 
raises  issues  that  should  be  addressed  in 
a  technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Tuesday, 
September  10,  1996,  at  10:00  a.m.,  and 
if  necessary  Wednesday,  September  11 
1996  at  10:00  a.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
All  interested  parties  and  Staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  96-21657  Filed  &-23-96;  8:45  am) 
BILLMQ  COO*  C717-01-M 


[Docket  No  RP-96-342-0O0] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Cha.nges  in  FERC  Gas  Taritt 

August  20,  1996 

Take  notice  that  on  August  16,  1996, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  to 
become  part  of  MRT's  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  219,  to  be  effective 
September  16, 1996. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  revise  the  twelve 
month  period  when  MRT  will 
acciunulate  revenues  for  purposes  of 


filing  its  Miscellaneous  Revenue 
Flowthrough  Adjustment  set  forth  in 
Section  18  of  the  General  Terms  and 
Conditions  of  MRT's  Tariff.  MRT  states 
that  this  filing  is  consistent  with  what 
MRT  represented  it  would  do  in  its 
filing  in  Mississippi  River  Transmission 
Corporation  Docket  No.  TM96-4-25- 
000. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas,  Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure:  18  CFR 
385.211  and  385.214.  All  such  motions 
and  protests  must  be  filed  as  provided 
in  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vriW 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-21612  Filed  8-23-96:  8:45  am) 

BIUJNO  C006  C717-01-M 

[DockeTNo  CP96~70l-000] 

Mississippi  River  T'-ansmission 
Corporation,  Notice  of  Appltcauon 

August  20, 1996. 

Take  notice  that  on  August  9,  1996, 
Mississippi  River  Transmission 
Corporation  (MRT).  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP96-701-O0O,  an 
application  pursuant  to  Section  7(b)  of 
the  Natiu^l  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange 
service  with  Mid  Louisiana  Gas 
Company  (Mid  La),  which  was 
authorized  in  Docket  No.  CP73-83,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

MRT  proposes  to  abandon  an 
exchange  service  with  Mid  La  because 
the  service  is  no  longer  necessary  or 
beneficial  and  both  parties  have  agreed 
to  terminate  the  exchange  service. 

Any  f>erson  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
September  10, 1996,  file  with  the 
Federal  Energy  Regulatory  Commission, 
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VVashiriKton.  DC  20426,  a  motion'to 
mtervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
romniission's  Rules  of  Practice  and 
Fro(  edure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  MRT  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
|FR  Doc.  96-21617  Filed  8-23-96;  8:45  ami 

BILLING   CODE   S717-01    *« 


[Docket  No.  GT96-98-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Refund  Report  Filing 

August  20. 1996. 

Take  notice  that  on  August  12,  1996, 
NorAm  Gas  Transmission  Corporation 
(NorAm)  filed  a  report  pursuant  to  the 
Commission's  October  13,  1995  order 
issued  in  Opinion  No.  402  (72  FERC 
1fil,073). 

MorAm  states  that  the  1995  Gas 
Research  Institute  Tier  1  refunds 
totaling  $225,937,  were  made  to  its  firm 
transportation  customers  from  July  29  to 
August  6.  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  §§385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  27, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

LinwMMi  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  96-21614  Filed  8-23-96;  8:45  am] 

BtLUNO  CODE  «717-01-M 


PSocket  No.  RP96-302-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

August  20,  1996. 

Take  notice  that  on  August  15, 1996, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  the 
following  tariff  sheets: 

Fifth  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  226 
First  Revised  Sheet  No.  226A 

Reason  for  Filing 

On  July  1.  1996  in  Docket  No.  RP96- 
302-000,  Northern  filed  tariff  sheets  to 
increase  the  positive  and  punitive  daily 
delivery  variance  charge  (DDVC)  only 
on  those  limited  days  when  a  Critical 
Day  is  in  effect  on  Northern's  system, 
and  to  revise  the  receipt  point 
scheduling  penalties  and  provisions 
applicable  to  hourly  takes  of  gas.  On 
July  31,  1996,  the  Commission  issued  an 
Order  Accepting  and  Suspending  Tariff 
Sheets  Subject  to  Refund  and 
Conditions  and  Establishing  Technical 
Conference  (Order).  In  that  Order  the 
Commission  directed  Northern  to  refile 
tariff  sheets  to  correct  the  pagination. 
This  filing  is  to  comply  with  the 
Commission's  Order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  §  154.210  of  the 
Commission's  Regulations.  All  protests 


will  be  considered  by  the  Commission 
in  determmmg  the  appropriate  action  to 
be  taken  in  this  prof;eeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  (.oni mission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  96-21613  Filed  8-23-96;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP«6-302-0001 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

August  21,  1996. 

In  the  Commission's  order  issued  July 
31,  1996,  the  Commission  held  that  the 
filing  in  the  above  captioned  proceeding 
raises  issues  that  should  be  addressed  in 
a  technical  conference. 

Take  notice  that  the  technical 
conference  v\dll  be  held  on  Wednesday, 
September  18,  1996,  at  10:00  a.m.,  in  a   ' 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  All  interested 
parties  and  staff  are  permitted  to  attend. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-21658  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  S717-01-M 

[Docket  No.  CP96-721-O00J 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

August  21,  1996 

Take  notice  that  on  August  16,  1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP96- 
721-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  for  authorization  to  uprate  by 
1000  horsepower  (hp)  an  existing 
compressor  unit  at  Station  230-C, 
Lockport,  New  York,  that  will  expand 
'  the  capacity  of  the  jointly-owned 
Niagara  Spur  Loop  Line  in  order  to 
permit  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  to  provide 
an  additional  21,344  Dth  per  day  of 
annual  firm  transportation  service  (as 
set  forth  in  National  Fuel's  application 
for  a  certificate  of  public  convenience 
and  necessity  in  Docket  No.  CP96-671- 
000),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  thit  it  is  filing  this 
application  as  operator  and  co-owner  of 
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the  Niagara  Spur  Loop  Line  pursuant  to 
the  terms  of  a  Construction  and 
Ownership  Agreement  (C&O 
Agreement).  It  is  stated  that  the  C&O 
Agreement  governs  expansions  of  the 
Niagara  Spur  Loop  Line  and  provides 
that  Tennessee,  as  operator,  will  seek  all 
regulatory  approvals  from  the 
Commission  to  construct  the  facilities 
necessary  for  such  expansions. 
Tennessee  further  states  that  National 
Fuel  has  notified  Tennessee  and  the 
other  co-owners  of  its  intention  to  use 
its  expansion  rights  on  the  Niagara  Spur 
Lool  Line  under  the  C&O  agreement  to 
provide  additional  firm  service  and  has 
requested  Tennessee  to  uprate  an 
existing  compressor  station  so  that 
National  Fuel  can  transport  additional 
quantities  of  gas  on  a  firm  basis  over  the 
Niagara  Spur  Loop  Line  from  the 
Niagara  Import  Point  to  an 
interconnection  with  National's 
facilities  at  Clarence,  New  York. 

It  is  stated  that  the  total  cost  of  the 
uprating  is  estimated  to  be  $51,620,  and, 
in  accordance  with*the  C&O  Agreement, 
all  costs  actually  incurred  in  the 
preparation  and  prosecution  of  this 
application  and  the  construction  of  the 
facilities  will  be  paid  by  National  Fuel 
to  Tennessee  as  such  costs  are  incurred. 
In  addition,  it  is  stated  that  National 
Fuel  is  required  to  make  payments  to 
the  co-owners  of  the  Niagara  Spur  Loop 
Line  under  the  C&O  Agreement  to 
equalize  the  capital  cost  per  Mcf-mile  of 
all  the  co-owners.  Tennessee  states  that 
these  payments  are  intended  to  give  all 
co-owners  the  benefit  of  the  inexpensive 
expansibility  of  the  Niagara  Spur  Loop 
Line  that  can  be  achieved  through 
additional  compression  facilities. 
Termessee  contends  that  the  amount  of 
the  cost  equalization  payments  to  all  co- 
owners  is  currently  estimated  to  be 
$562,450. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  4, 1996,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
(FR  Doc.  96-21656  Filed  &-23-96;  8:45  ami 

BILUNG  CODE  S717-01-M 

[Docket  No  TM97-1    ?9-0001 

Transcontinental  Gas  Pipe  Line 
Corp>oration;  Notice  of  Tarift  Filing 

August  21, 1996. 

Take  notice  that  on  August  15,  1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
Fifteenth  Revised  Sheet  No.  60.  Such 
tariff  sheet  is  proposed  to  be  effective 
October  1,  1996. 

Transco  states  that  the  purpose  of  the 
filing  is  to  reflect  a  decrease  in  the 
Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
Transco's  transportation  rates.  Pursuant 
to  Order  No.  472,  the  Commission  has 
assessed  Transco  its  ACA  unit  rate  of 
$0.0020/Mcf  ($0.0019/dt  on  Transco's 
system)  for  the  annual  period 
commencing  October  1,  1996. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wrishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  96-21659  Filed  8-23-96;  8:45  am)  . 

BILLING  CODE  e717-01-M 

[Docket  No.  CP96-706-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

August  21, 1996. 

Take  notice  that  on  August  12, 1996, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma,  74101. 
filed  in  Docket  No.  CP96-706-O00  a 
request  pursuant  to  Sections  157.205, 
157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212  and  157.216)  for  authorization 
to  replace  and  relocate  the  Western 
Resources,  Inc.  (WRI)  South  Topeka 
town  border  setting  located  in  Shawnee 
County,  Kansas,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  reclaim  the  South 
Topeka  four  run,  12-inch  orifice  meter 
and  appurtenant  facilities  located  in 
Section  10,  Township  12  South,  Range 
16  East,  Shawnee  County,  Kansas,  and 
to  relocate  and  install  a  new  five  run 
orifice  meter  and  appurtenant  facilities 
at  the  site  of  WNG's  mainline  gate  in 
Section  7,  Township  12  South,  Range  17 
East,  Shawnee  County,  Kansas. 

WNG  states  that  the  replacement  of 
the  town  border  facilities  is  not 
prohibited  by  its  existing  tariff  and  that 
WNG  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  other 
customers.  This  proposal  will  not  have 
an  effect  on  WNG's  peak  day  and  annual 
deliveries  and  the  total  volumes 
delivered  will  not  exceed  total  volumes 
authorized  prior  to  this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pmrsuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Sei:tion 
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157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposal  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
tor  tiling  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  SecticMi  7  of 
the  Natural  Gas  Act. 
LHiw»««i  .^.  Watson.  |r., 
.■S<  ting  Secretary. 
IFR  Doc.  9ft-21655  Filed  8-23-96;  8:45  am) 

MLUNG  COOC  «717-*1-M 


[Docket  No.  ER9«-26«4-0«0,  et  ai.] 

Entergy  S«rvtces,  Itk.,  et  •!.;  Electric 
Rate  and  Corporate  Regulation  FjHngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services,  lac. 

IDocket  No  ER«>-2fSft4-0()0| 

Take  notice  that  on  August  8, 1996, 
Kntergy  Services,  Inc.  (Entergy 
Servic  esl.  submitted  for  filing  the 
Inten  hange  .Agreement  between  Entergy 
.■Krkansas.  inc.;  Entergy  Gulf  States,  Inc.; 
Entergy  Louisiana,  Inc.;  Entergy 
Mississippi,  Inc.;  Entergy  New  Orleans, 
ln(     and  Fntergy  Services,  Inc.,  and  the 
Sam  Ravburn  Municipal  Power  Agency 
(SRMFA).  To  the  extent  ne<:essary, 
Kntergv  Services  requests  a  waiver  of 
notice  re<)uirements  of  the  Federal 
Power  \ii  and  the  tikxn mission's 
Regulations. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  L  tilities  Service  Company 
IDocket  No.  ER96-2666-000) 

Take  notice  that  on  August  8,  1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  an 
unexecuted  Service  Agreement  to 
provide  Network  Integration 
Transmission  Service  to  Unitil  Power 
Corporation  (UNITIL)  under  the  terms 
and  conditions  of  the  NU  System 
Companies'  Open  Access  Transmission 
Service  Tariff  No.  8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  UNITIL. 

NUSCO  requests  that  the  Service 
\greement  become  effective  July  9, 
1996. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Florida  Power  &  Light  Company 

(Docket  No.  ER96-2667-00OI 

Take  notice  that  on  August  9, 1996, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  (i)  Amendment 
Number  Eleven  to  the  Agreement  to 
Provide  Specified  Transmission  Service 
between  Florida  Power  &  Light 
Company  and  City  of  Starke,  Florida;  (ii) 
Short-Term  Firm  Umbrella  Service 
Agreement  between  Florida  Power  k 
Light  Company  and  City  of  Starke, 
Florida^  and  (iii)  Non-Firm  Umbrella 
Service  Agreement  between  Florida 
Power  &  Light  Company  and  City  of 
Starke,  Florida.  FPL  asks  that  the  filing 
be  made  effective  July  9, 1996. 

Comment  date:  September  3, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Peaaayhraaia-New  (ersey-Maryland 
latercaBaectiaa  Restructurmg 

[Docket  No.  ER96-2668-0001 

Take  notice  that  on  August  8, 1996, 
PECO  Energy  Company  (PECO)  filed  the 
following  documents  as  part  of  PECO's 
restructuring  plan  for  the  Pennsylvania- 
New  Jersey-Maryland  (PJM) 
Interconnection  (the  Open  Market  Plan): 

1.  PJM  Regional  Open  Access 
Transmission  Tariff,  including  a  black- 
lined  comparison  to  the  Commission's 
pro /orma  tariff 

2.  PJM  Regional  Transmission 
Owners'  Agreement 

3.  PJM  Wholesale  Power  Exchange 
Agreement 

4.  PJM  Regional  Reserve  Planning 
Agreement 

5.  Independent  System  Operator 
Agreement 

6.  Exchange  Service  Agreement  ' 

7.  Independent  System  Planner 
Agreement 

As  part  of  the  Open  Market  Plan, 
PECO  filed  revisions  to  certain  other 
existing  agreements  concerning  the  PJM 
Interconnection.  PECO  also  filed  with 
the  Commission  an  application 
pursuant  to  §  202  of  the  Federal  Power 
Act  (FPA),  16  U.S.C.  824b,  to  be 
separately  noticed. 

Copies  of  the  filing  were  served  on  the 
Regulatory  Commission  of  Delaware,  the 
District  of  Columbia,  Maryland,  New 
Jersey,  Pennsylvania,  and  Virginia. 

PECO  states  that  a  copy  of  the  filing 
may  be  downloaded  from  its  OASIS  on 
the  internet  at  http/oasis  peco.com. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  ft  Ltgttt  {jtm^mny 
IDocket  No.  ER96-2669-000i 

Take  notice  that  on  August  9,  1996, 
Florida  Power  &  Light  Company  (FPL), 


tendered  for  filing  (i)  Amendment 
Number  Twenty-Five  to  Revised 
Agreement  to  Provide  Specified 
Transmission  Service  between  Florida 
Power  &  Light  Company  and  Utilities 
Commission,  City  of  New  Smyrna 
Beach,  Florida,  (ii)  Short-Term  Firm 
Umbrella  Service  Agreement  between 
Florida  Power  &  Light  Company  and 
Utilities  Commission,  City  of  New 
Smyrna  Beach,  Florida;  and  (iii)  Non- 
Firm  Umbrella  Service  Agreement 
between  Florida  Power  Si  Light 
Company  and  Utilities  Comnjission, 
City  of  New  Smyrna  Beach,  Florida.  FPL 
asks  that  the  filing  be  made  effective 
July  9,  1996. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER96-2670-000I 

Take  notice  that  on  .Augu-st  9.  1996, 
The  Dayton  Power  aTid  Light  Company 
(Dayton),  tendered  for  filing  an  executed 
Master  Electric  Interchange  Agreement 
between  Dayton  and  PanEnergy  Power 
Services,  Inc.  (PanEnergy). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement. 
Davton  will  provide  to  PanEnergy 
power  and/or  energy  for  resale. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER96-2671-OOOI 

Take  notice  that  on  August  9, 1996, 
Puget  Sound  Power  &  Light  Company 
(Puget),  tendered  for  filing  the  1996-97 
Operating  Procedures  under  the  Pacific 
Northwest  Coordination  Agreement 
(PNCA). 

Puget  states  that  the  1996-97 
Operating  Procedures  relate  to  service 
under  the  PNCA.  A  copy  of  the  filing 
was  served  upon  the  parties  to  the 
PNCA. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Power  and  Light  Company 

IDocket  Nu.  EK96-2672-OO0I 

Take  notice  that  on  August  9,  1996, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Agreements 
dated  July  11,  1996,  establishing 
Dairyland  Power  Cooperative  as  a  point- 
to-point  transmission  customer  under 
the  terms  of  WP&L's  Transmission 
Tariff. 

WP&L  requests  an  effective  date  of 
July  11,  1996  and  accordingly  seeks 
waiver  of  the  Commission's  notice 


UMI 


Federal  Register  /  Vol.  61.  No    166  /  Monday,  August  26,  1996  /  Notices 


43755 


requirements.  A  copv  of  this  filing  has 
been  served  upon  the  fHiblii  ,Servu;e 
Commission  ol  VVisf  onsin 

Comment  date:  September  3.  1996.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noti(.e 

9.  AYP  Energy  Inc. 

[Docket  No  liK96-2673-OOOl 

Take  notice  that  on  August  9,  1996, 
A>T  Energy  Inc  (Applicant),  filed  with 
the  Federal  Energy  Regiiiatorv 
Commission  a  petition  for  authority  to 
sell  power  at  market-based  rates,  and 
request  for  blanket  authorization  and  tor 
certain  waivers  of  the  (kimnussion's 
Regulations.  Applicant  has  also  hied  its 
FERC  Electric  Rate  Schedule  No.  1 

Applicant  has  requested  that  its  rate 
schedule  be  accepted  for  filing  and 
allowed  to  tie<:ome  effective 
iinmedialeiy  upon  a(:ce[Mani». 
Applicant  intends  to  engage  in 
transactions  in  which  it  will  sell  electric 
fMtwer  at  rates  and  on  terms  and 
conditions  that  are  negotiated  with  the 
purchaser. 

Comment  dote:  September  3,  1996,  in 
•ccordanre  with  Standard  Paragraph  E 
at  the  end  ol  ihi.s  notii-t; 

10.  The  Dayton  Power  and  Light 

IDockel  No   ER<»6-2«74-OOOl 

Take  notice  that  on  August  9,  1996, 
The  Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  an  executed 
Master  Electri<   Intenhange  Agreement 
"between  Dayton  and  Sonet  Power 
Marketing.  Inc  (Sonat) 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement 
Dayton  will  provide  to  Sonat  fx>wer 
and/or  energy  for  resale 

Comment  date:  September .).  1996,  in 
acxordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

11   The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER96-267S-000) 

Take  notice  that  on  August  9,  1996, 
The  Dayton  Power  and  Light  Company 
(Daytpn),  tendered  for  filing  an  executed 
Master  Electric  Interchange  Agreement 
between  Dayton  and  Citizens  Lehman 
Power  Sales  (CLPS). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  to  CLPS  power 
and/or  energy  for  resale. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  (Company 

(Docket  No.  ER96-2676-OOOI 

Take  notice  that  on  August  9, 1996, 
Illinois  Power  Company  (Illinois 


Power).  500  South  27th  Street  l)e<  ,ttur 
Illinois  62526.  tendered  for  filing  o 
Power  Sales  Tariff.  Service  Agreement 
under  which  Sonat  Power  Marketing, 
Inc  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  1,  1996. 

Comment  date:  September  3,  1996,  in 
accordant. e  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

13.  Ontral  (.ouiKiana  KlM:tric 
(.ompany.  Inc 

IDockel  No  ER9&-2677-0001 

Take  notice  that  on  August  9,  1996, 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO),  tendered  for  filing  an 
initial  MR-1  Tariff  for  Power  Sales  at 

Negotiated  Rates. 

Cl^FXX)  has  ser\ed  a  copy  of  the  filing 
on  the  Louisiana  Publi*  Service 
(k)m«iission  and  a  copv  of  the  filing  is 

available  for  publu   insi*ec!inri  ?t! 
CLFXX)  s  oiiices  aunii>^  noriuai  buiwneib 
Ikmu*. 

Comment  date:  September  3,  1906,  in 
accordance  with  Standard  Parj^raph  E 
at  the  end  of  this  notice, 

14,  Coimenweaitii  Uisan  (Utnipanv 

IDocket  No.  ER96-2fa78-000l 

Take  notice  that  on  August  9, 1996, 
Contmonwealth  Kdison  Company 
(CXimEd),  sulNTUtteti  for  filii\g  four 
Service  .Agreen>en!s  establishing 
(Alpine  Power  .Services  Company 
(C^lpine),  dated  )une  26,  1996, 
Pacificorp  Power  Marketing  (Pacificorp), 
dated  )ul\  H.  is^v  Knlergy  Power  Inc. 
(EPI),  dated  July  1 5,  1  Wf.  and  Entergy 
Power  Marketing  Corp  ILP.MC),  dated 
July  15,  1996,  as  customers  under  the 
terms  of  ComEd's  Power  Sales  Tariff 
PS-1  (PS-1  Tariff),  The  Commission  has 
previously  designated  the  PS-1  Tariff  as 
FERC  Electric  Tariff,  Original  Volume 
No,  2, 

ComEd  requests  an  effective  date  of 
July  15,  1996  for  the  Service  Agreements 
between  ComEd  and  Calpine,  Pacificorp 
and  EPI,  and  an  effective  date  of  July  22, 
1996  for  the  Service  Agreement  between 
ComEd  and  EPMC,  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  Calpine,  Pacificorp,  EPI, 
EPMC  and  the  Illinois  Commerce 
Commission, 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15   .\ri/ona  Putilu  Servne  (  ^impany 

iDockei  Nvj.  LK9t>-ib7^f-U0()j 

Take  notice  that  on  August  12, 1996, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
under  APS-FERC  Electric  Tariff 
Original  Volume  No.  1  (APS  Tariff)  with 
the  following  entity:  Koch  Power 
Services,  Inc. 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  party  and  the 
Arizona  Corporation  Commission, 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

1f»   Virginia  FWirk  and  P»>wi»r 
Conip«n> 

(Docket  No.  ER96-268(MnO| 

Take  notice  that  on  August  12, 1996, 
Virginia  Electric  and  Power  Company 
(the  Company),  tendered  for  filing  a 
letter  agreement  implementing  the  rate 
schedules  included  in  the  Agreement 
for  the  Purchase  of  electricity  for  Resale 
between  the  Company  and  the  Virginia 
Municipal  Electric  Association  Number 
1  (VMEA). 

Copies  of  the  filing  w«tre  served  upon 
VMEA,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  Septtember  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notit^ 

17.  fersey  Ontral  Power  k  l.tsM  Co., 
M(4r»fM>litan  FdtMW  (.owipjin^ 
PeansylvanuL  Llectrtc  C«mpaay. 

IDocket  No.  ER96-2682-000I 

Take  notice  that  on  August  12, 1996, 
GPU  Service  Corpwration  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metro|x>litan  Edison 
Company  and  Pennsylvania  Electric 
Company  (pintly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Vaster  Power 
Marketing,  Inc.  (VPM)  dated  July  25, 
1996,  This  Service  Agreement  sjjecifies 
that  VPM  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Companies' 
Energy  Transmission  Service  Tariff 
accepted  by  the  Commission  on 
September  28,  1995,  in  Docket  No,  ER5- 
791-000  and  designated  as  FERC 
Electric  Tariff,  Original  Volume  No,  3. 

GPV  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
July  25,  1996,  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  VPM. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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18.  [ersey  Central  Pr)wer  &  I  ight  Co., 
Metropolitan  Kdison  Compdny, 
Pennsylvania  Klerlric  (iompany. 

(Docket  No.  ER96-2683-0001 

Take  notice  that  on  August  12,  1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Entergy  Power 
Marketing  Corporation  (ENTERGY) 
dated  July  25,  1996.  This  Service 
Agreement  speciTies  that  ENTERGY  has 
agreed  to  the  rates,  terms  and  conditions 
of  the  GPU  Companies'  Energy 
Transmission  Service  Tariff  accepted  by 
the  Commission  on  September  28, 1995, 
in  Docket  No.  ER95-791-000  and 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
luly  25.  1996,  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on 
ENTERGY 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.G. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wat.son,  Jr., 
Acting  Secretary. 
IFR  Doc.  96-21611  Filed  8-23-96;  8:45  am) 

BILUNG  CODE  6717-01-P 


[Docket  No.  EG96-87-000.  et  al.] 

LSP  Cottage  Grove  Limited 
Partnership  et  a(    Eiectric  Rate  and 
Corporate  Reguiation  Filings 

August  20. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  LSP-Cottage  Grove  Limited 
Partnership 

(Docket  No.  EG96-87-000| 

Chi  August  15, 1996.  LSP-Cottage 
Grove  L.P.  ("LSP-CG),  a  Delaware 
limited  partnership,  with  a  principal 
place  of  business  at  402  East  Maine 
Street,  Bozeman,  Montana  59715,  filed 
with  the  Federal  Energy  Regulatory 
Commission  ("Commission"),  an 
application  for  a  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

LSP-CG  is  in  the  process  of 
constructing  a  dispatchable,  combined- 
cycle  natural  gas-fired  (with  fuel  oil 
back-up)  cogeneration  facility  designed 
to  generate  approximately  245 
megawatts  of  electrical  capacity 
measured  at  summer  conditions,  and 
262  megawatts  of  electrical  capacity 
measured  at  winter  conditions  in 
Cottage  Grove,  Minnesota  (the 
"Facility").  The  Facility  is  scheduled  to 
commence  commercial  operation  by 
May  31, 1997.  Electrical  capacity  and 
energy  hum  the  Facility  will  be  sold  to 
Northern  States  Power  Company 
("NSP")  pursuant  to  a  power  purchase 
agreement  dated  May  9,  1994.  LSP-CG 
may  also  sell  electrical  capacity  and 
energy  firom  the  Facility  in  excess  of 
NSP's  requirements  to  other  third 
parties.  All  electrical  power  sales  will 
be  exclusively  at  wholesale.  Thermal 
energy  from  the  Facility  will  be  sold  to 
Minnesota  Mining  and  Manufacturing 
Company  ("3M")  under  a  long  term 
steam  supply  agreement. 

The  Facility  was  certified  as  a 
qualified  facility  (QF)  under  the  Public 
Utility  Regulatory  Policies  Act  (PURPA) 
and  the  FERC  regulations  promulgated 
thereunder  on  November  14, 1994  and 
was  self-certified  as  a  QF  on  June  7, 
1995.  The  Facility  was  recertified  as  a 
QF  by  FERC  on  May  9,  1996.  The 
facility  intends  to  operate  as  a  QF. 

Comment  date:  September  10, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  Of  the  application. 


2.  LSP- Whitewater  Limited  Partnership 

(Docket  No.  EG96-88-0001  ' 

On  August  15,  1996,  LSP- Whitewater 
Limited  Partnership  (the  "Applicant"),  a 
Delaware  limited  partnership,  with  a 
principal  place  of  business  at  Two 
Tower  Center,  10th  Floor,  East 
Brunswick.  Nl  08816,  filed  with  the 
Federal  Energy  Regulatory  Commission 
("Commission"),  an  application  for  a 
new  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  ,365  of 
the  Commission's  Regulations. 

The  Applicant  is  in  the  process  of 
constructing  a  24,5  megawatt 
(approximate  sunmier  rating)  combined- 
cycle,  gas-fired,  cogeneration  facility  in 
the  City  of  Whitewater,  Wisconsin.  The 
Facility  is  scheduled  to  commence 
commercial  operation  by  June  1,  1997. 
The  thermal  energy  generated  by  the 
Facility  will  be  sold  to  the  University  of 
Wisconsin-Whitewater  and  Dominion 
Growers/Whitewater,  L.C.  pursuant  to 
two  long-term  thermal  energy 
agreements. 

The  Facility  was  certified  as  a 
qualified  facility  ("QF")  under  the 
Public  Utility  Regulatory  Policies  Act 
("PURPA")  and  the  FERC  regulations 
promulgated  thereunder  on  November 
14,  1994,  was  self-certified  as  a  QF  on 
June  7,  1995;  and  intends  to  operate  as 
aQF. 

Comment  date:  September  10,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Golden  Spread  Electric  Cooperative, 
Inc.  V,  Southwestern  Public  Service 
Company 

[Docket  No.  EL96-71-OOOI 

Take  notice  that  on  August  9,  1996, 
Golden  Spread  Electric  Cooperative.  Inc. 
tendered  for  filing  a  complaint,  motion 
to  consolidate  and  motion  for  summary 
disposition,  alleging  that  Southwestern 
Public  Service  Company's  rates  an^ 
charges  for  wholesale  transmission 
service  as  filed  with  the  Commission  in 
Docket  No.  OA96-33-O00  are  unjust, 
unreasonable,  and  unduly 
discriminatory.  Golden  Spread  further 
requests  that  the  Commission 
consolidate  this  complaint  with  the 
Motion  to  Intervene,  Protest  and 
Request  for  Hearing  filed  by  Golden 
Spread  in  Docket  No.  OA96-33-O00. 

Comment  date:  September  19,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  Answers  to 
the  complaint  shall  be  due  on  or  before 
September  19, 1996. 
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4.  Western  Resources.  Inc. 

(Docket  Nos.  ER95-1515-002.  ER96-459- 
0021 

Take  notice  that  on  February  20. 1996, 
Western  Resources,  Inc.  (Western 
Resources)  tendered  for  filing  revised 
point-to-point  requirements  specified  in 
the  Commission's  January  31, 1996  and 
February  14,  1996,  Orders  in  the  above 
listed  dockets. 

Comment  date:  September  3, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  SoiHhem  California  tdison  Company 

[Docket  No.  ER96-2681-000] 

Take  notice  that  on  August  12,  1996, 
Southern  California  Edison  Company 
tendered  for  a  Notice  of  Cancellation  of 
FERC  Rate  Schedule  No.  283. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Red  Top  Co^eneration,  L.P.  Pacifk: 
Gas  and  Electric  C^wnpany 

[Docket  Nos.  QF84-329-001  and  EL96-70- 

ooel 

Take  notice  that  on  August  7, 1996, 
Red  Top  Cogeneration,  L.P.  (Red  Top) 
tendered  for  filing  a  Motion  of  Pacific 
Gas  and  Electric  Company  for 
revocation  of  certification  of  Red  Top's 
Facility,  as  a  qualifying  cogeneration 
facility. 

Comment  date:  September  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 
San  Die^o  (jas  k  FledPK  (k>ni(>any  and 
Southern  (California  Kdison  i'Awmptny 

(Docket  Nos.  EK96-lbt>3-000,  hC9tj-19-000, 
and  EL96-48-0001 

Take  notice  that  on  August  15, 1996, 
the  California  Public  Utilities 
Commission  (CPUC)  tendered  for  filing 
supplemental  comments  regarding  the 
proposals  of  Pacific  Gas  and  Electric 
Company,  San  Diego  Gas  &  Electric 
Company,  and  Southern  California . 
Edison  Company's  (Applicants) 
propxjsals  in  the  above  referenced 
dockets. 

Comment  date:  September  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 


or  protests  shouW  be  filed  on  or  before 

the  comment  date.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection 

Luiw<m4  a.  WatSMi,  Jr., 

Acting  Secretary. 

[FR  Doc.  96-21610  Filed  8-23-96;  8:45  am) 

MLUNO  COOC  •n7-«1-# 

[Docti«t  Mo  C««-17»-000l 

Mantim«s  A  ^k>rth••*t  Ptp«t«rM,  L.L.C.; 
Not»ce  of  Meeting 

August  20,  1996. 

On  August  26, 1996,  the  Office  of 
Pipeline  Regulation  staff'  will  meet  at 
the  request  of  Maritimes  &  Northeast 
Pipeline,  L.L.C.  (Maritimes),  with 
Maritimes  for  a  pre-filing  conference 
regarding  the  proposed  Maritimes  and 
Northeast  Phase  n  Pipeline  Project.  The 
proposed  project  would  be  located 
between  Wells,  Maine,  and  the 
Canadian  border. 

The  meeting  will  occur  at  2:00  p.m., 
at  the  Commission's  headquarters,  888 
First  Street  NE,  Washington,  DC,  in 
Room  3M-3. 
Linwood  A.  Wat8«B,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-21618  Filed  8-23-96;  8:45  am] 

UtLUMC  COOC  (717-«1-M 


[Docket  Mo.  CP»6-582-000  et  •<.] 

Texas  Gas  Treoewweetor  Ck>fporMK>n, 
et  al.;  Ne«urai  Gas  CerMtcale  Frimgs 

August  19,  lyyb. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP96-582-000I 

Take  notice  that  on  June  18, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  20008, 
Owensboro,  Kentucky  42304  filed,  in 
Docket  No.  CP96-582-000,  a  petition  to 
amend  the  certificate  issued  on  October 
26. 1956,  in  Docket  No.  G-10594, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  to 
incorporate  additional  acreage  to  the 
storage  boundary  of  the  Dixie  Storage 
Field  (Dixie  Field)  located  in  Henderson 
County,  Kentucky,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 


with  the  Commission  and  open  for 
public  inspection. 

Texas  (^s  seeks  authorization  to 
acquire  by  lease,  purchase  or  the 
exercise  of  eminent  domain, 
approximately  837  additional  acres 
contained  in  seven  lease  tracks  inside 
what  would  become  the  new  boundary 
of  the  Dixie  Field.  Texas  Gas  states  that 
analysis  and  testing  of  the  storage 
reservoir  indicated  that  communication 
exists  between  the  original  boundaries 
of  the  Dixie  Field  and  certain 
production  reservoirs  located  below  the 
additional  acreage  proposed  to  be 
acquired.  Texas  Gas  says  the  proposed 
additional  storage  acreage  is  required  to 
protect  the  integrity  of  the  Dixie  Field. 

Comment  date:  September  9,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corporation 

(Docket  No.  CP96-700-000i 

Take  notice  that  on  August  8,  1996, 
CNG  Transmission  Corporation  (CNGT), 
445  West  Main  Street,  Clarksburg.  West 
Virginia  26301,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP96-700-000,  as  supplemented  on 
August  15, 1996,  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  abandon 
outdated  metering  and  regulating 
facilities  and  to  replace  it  by  adding 
new  measurement  and  flow  control 
devices  and  bi-directional  capabilities  at 
CNGT's  existing  measuring  and 
regulating  station  in  Loudon  Township, 
Carroll  County,  Ohio,  under  CNGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-537-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection. 

CNGT  proposes  to  abandon  aiid 
replace  outdated  metering  and 
regulating  facilities  (some  of  which  are 
no  longer  serviceable)  at  its  existing 
Loudon  Township  measuring  station 
which  CNGT  uses  to  deliver  gas  to  East 
Ohio  Gas  Company  (East  Ohio).  CNGT 
proposes  to  replace  its  outdated 
measuring  and  regulating  equipment  by 
adding  new  measurement  and  flow 
control  devices  and  bi-directional 
capabilities  in  order  to  serve  as  an 
interconnection  with  East  Ohio.  CNGT 
would  deliver  to  East  Ohio  up  to 
190,000  Dth  equivalent  of  natural  gas 
per  day  for  East  Ohio's  system 
requirements.  CNGT  verifies  that  the 
proposed  natural  gas  volumes  it  would 
deliver  to  East  Ohio  are  within  East 
Ohio's  certificated  entitlements.  CNGT 
estimates  that  the  proposed  upgrades  at 
the  Loudon  Township  measuring  and 
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regulating  station  would  cost  $775,000 
to  accomplish. 

Comment  date:  September  30, 1996, 
in  accordance  with  Standard  Paragraph 
C  at  the  end  of  this  notice. 

3.  Gas  Transport,  Inc. 

(Docltet  No  LP96- 704-000) 

Take  notice  that  on  August  12,  1996, 
Gas  Transport,  Inc.  (Gas  Transport),  P.O. 
Box  430,  Lancaster,  Ohio  43130-0430. 
filed  in  Docket  No.  CP96-704-O0O,  an 
■ifip!i(  ation.  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act.  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  a  new  delivery  point  and 
related  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Cas  Transport  proposes  to  construct 
and  operate  a  new  delivery  point  and  a 
related  metering  station  in  Wood 
County,  West  Virginia  to  provide 
transportation  service  to  Fenton  Art 
Glass  Company  (Fenton).  The  estimated 
cost  of  the  facilities  is  $38,500.  Fenton 
currently  receives  gas  from  Hope  Gas 
Company,  Inc.  and  local  producers  and 
has  indicated  a  desire  to  establish  a 
secondary  source  of  gas  supply  through 
a  direct  connection  with  Gas  Transport. 
Gas  Transport  states  that  it  will  provide 
firm  and  intemiptible  transportation  to 
Fenton  at  its  existing  rates  pursuant  to 
Part  284  of  the  Commission's 
regulations. 

Comment  date:  September  9,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Discovery  Producer  Services  LLC 

(Docket  No.  CP9&-711-O00I 

Take  notice  that  on  August  14,  1996, 
Discovery  Producer  Services  LLC  (DPS), 
P.O.  Box  4700.  nil  Bagby  Street. 
Houston,  Texas  77002,  filed  a  petition 
for  declaratory  order  in  Docket  No. 
CP96-71 1-000,  requesting  that  the 
Commission  declare  that  facilities  to  be 
constructed  from  the  Outer  Continental 
Shelf  (OCS)  to  a  proposed  onshore 
processing  facility  would  have  the 
primary  function  of  gathering  natural 
gas  and  would  thereby  be  exempt  from 
the  Commission's  jurisdiction  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

DPS  states  that  the  proposed  pipeline 
is  designed  to  attach  existing  and 
proposed  development  projects  in  the 
Mississippi  Canyon,  Green  Canyon, 
Ewing  Bank,  South  Timbalier,  and 
Grand  Isle  areas.  DPS  indicates  that  the 
system  would  consist  of  approximately 


147  miles  of  pipe  ranging  in  size  h-om 
18  to  30  inches  and  four  meter  stations. 
It  is  stated  that  the  system  would  consist 
of  a  spine  or  mainline,  104.36  miles  in 
length  Bnd  30  inches  in  diameter,  and 
extending  from  a  platform  in  Ewing 
Bank  (EW)  Block  873  operated  by 
Marathon  Oil  Company  and  Texaco 
Exploration  and  Production  Inc.  and 
extending  to  a  proposed  onshore 
processing  plant  near  Larose,  Lafourche 
Parish,  Louisiana.  It  is  stated  that  the 
proposed  pipeline  will  roughly  parallel 
the  edge  of  the  OCS  for  a  significant 
portion  of  its  offshore  route.  DPS  also 
states  that  the  system  will  initially 
include  two  laterals,  with  one  10.8  mile, 
2G-inch  lateral  proceeding  in  an  easterly 
direction  from  the  main  trunkline  to 
Grand  Isle  South  Addition  Block  115  (GI 
115)  and  one  26.2  mile,  18-inch  lateral 
proceeding  in  a  westerly  direction  to 
South  Timbalier  (ST)  Block  200.  DPS 
indicates  that  it  would  also  construct  a 
parallel  24-inch  line  for  the  last  6.4 
miles  to  serve  as  a  bypass  line  to  assist 
in  pigging  operations  and  2,300  feet  of 
30-inch  pipeline  to  attach  the  proposed 
plant  to  the  facilities  of  Bridgeline  Gas 
Distribution  LLC.  DPS  states  that  it  is 
contemplating  additional  laterals  and 
interconnects. 

DPS  states  that  the  proposed  facilities 
meet  the  criteria  in  support  of  its  claim 
that  the  facilities  are  gathering  as  set 
forth  in  a  February  28,  1996,  Statement 
of  Policy  with  respect  to  OCS  facilities, 
74  FERC  1 61,222  as  well  as  the 
gathering  criteria  set  forth  in  Farmland 
Industries.  Inc..  23  FERC  1 61,063.  as 
modified  in  later  orders.  DPS  states  that 
the  Commission  in  its  OCS  Policy 
Statement  added  a  new  element  to  its 
analysis,  granting  a  presumption  of 
gathering  to  facilities  designed  to  collect 
gas  produced  from  water  depths  of  200 
meters  or  greater,  with  the  presumption 
extending  to  facilities  up  to  the  point  or 
points  of  potential  connection  with  the 
interstate  pipeline  grid.  DPS  submits 
that  the  entirety  of  its  proposed  system 
was  primarily  designed  to  collect  gas 
from  deepwater  wells,  and  should  be 
granted  such  a  presumption.  DPS  also 
states  that  it  will  gather  gas  from  wells 
located  in  wells  located  in  shallower 
water  along  its  route.  DPS  indicates  that 
the  initial  construction  of  the  proposed 
gathering  system  will  be  primarily  at 
water  depths  of  less  than  200  meters, 
but  that  the  wells  to  be  connected  to  the 
system  at  EW  873  are  in  depths  greater 
than  200  meters.  DPS  also  states  that  the 
GI  115  lateral  is  expected  to  eventually 
serve  as  a  landing  point  for  deepwater 
production  as  well,  and  since  much  of 
DPS's  offshore  route  is  roughly  parallel 
to  the  OCS,  the  line  is  well  positioned 


to  serve  as  a  landing  point  for  deep 
production. 

DPS  states  that,  under  this  theory,  the 
entire  system  should  be  granted  a 
presumption  of  gathering.  Accordingly, 
DPS  requests  that  the  Commission 
disclaim  jurisdiction  over  the  entire 
system  as  proposed  and  the  any  future 
construction  upstream  of  EW  873,  GI 
115,  and  ST  200  should  qualify  under 
this  presumption. 

DPS  states  that,  as  a  second  element 
of  the  gathering  policy,  the  Commission 
indicated  that  where  proposed  OCS 
facilities  are  in  proximity  to  existing 
interstate  pipelines,  the  Commission 
will  determine  jurisdictional  status  on 
the  basis  on  the  existing  primary 
function  test.  DPS  submits  that,  since 
portions  of  the  proposed  facilities  could 
be  viewed  as  falling  within  this  element 
of  the  Commission's  review  process  as 
a  result  of  the  location  of  other  interstate 
pipelines  in  the  general  area  of  DPS's 
proposed  route,  DPS  is  also  analyzing 
the  proposed  con,struction  downstream 
of  the  EW  platform  under  the  modified 
primary  hmction  test. 

With  respect  to  the  length  and 
diameter  of  the  line,  DPS  submits  that 
the  104-mile  length  of  the  spine  is  solely 
a  function  of  the  production  to  be 
attached  and  the  location  of  the  nearest 
pipeline  infrastructure  with  sufficient 
capacity  to  receive  the  full  amount  of 
projected  production.  DPS  submits  that, 
although  the  applicability  of  the  central 
point  in  the  field  is  questionable  with 
respect  to  isolated  OCS  operations,  the 
DPS  gathering  system,  like  Viosca  Knoll 
Gathering  System,  resembles  a  spine 
and  laterals  network,  and  will  aggregate 
production  for  delivery  to  the  central 
point  located  at  the  proposed 
production  plant.  DPS  states  that  there 
is  no  planned  compression  on  the 
system,  but  that,  in  the  future, 
producers  may  add  compression  at 
individual  platforms.  DPS  states  that  gas 
injected  into  the  system  will  not  be 
processed,  but  will  be  dehydrated  and 
free  liquids  will  be  mechanically 
separated  from  the  gas.  DPS  also  notes 
that  the  system  will  be  a  spine  and 
laterals  design,  attaching  wells  located 
on  both  the  onshore  and  offshore 
segments.  DPS  also  notes  that  the 
offshore  terminus  is  expected  to  serve  as 
a  collection  point  for  additional  gas 
produced  from  prospects  in  the  EW 
Area. 

DPS  projects  that  initial  operating 
pressures  of  its  system  will  range  from 
1250  psig  at  the  EW  873  platform  to 
approximately  900  psig  at  the  onshore 
terminus.  DPS  estimates  pressure  on  the 
GI  115  and  ST  200  laterals  at  1300  and 
1400  psig,  respectively.  DPS  indicates 
that  the  facilities  will  operate  at  high 
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pressures  because  the  offshore  gas  is 
produced  at  high  pressings. 

Comment  date:  September  9,  1996,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

5.  Discovery  Gas  Transmission  LLC 

(Docket  Nos.  CP96-712-OO0  and  CP96-719- 
000] 

Take  notice  that  on  August  14, 1996, 
Discovery  Gas  Transmission  LLC 
(Discovery),  P.O.  Box  60252.  400 
Poydras  Street,  Suite  2016.  Nev^r 
Orleans,  Louisiana  70130,  filed  in 
Docket  Nos.  CP96-71 2-000  an 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Parts  284  and 
157  of  the  Commission's  Regulations, 
for  a  certificate  of  public  convenience 
and  necessity  to  construct  and  operate 
pipeline,  lateral  and  metering  facilities 
and  for  blanket  authority  to  provide 
open-access  firm  and  interruptible 
transportation  service.  Discovery  also 
filed  in  Docket  No.  CP96-719-000  for 
blanket  authority  pursuant  to  Part  157, 
Subpart  F  of  the  Commission's 
Regulations  to  engage  in  certain  routine 
activities, '  all  as  more  fully  set  forth  in 
the  applications,  which  are  on  file  with 
the  Commission  and  open  for  pubUc 
inspection. 

Discovery  indicates  that  the  proposed 
facilities  include  approximately  147 
miles  of  pipe  ranging  in  diameter  from 
18  to  30  inches.  It  is  stated  that  the 
spine  of  the  system  will  extend 
approximately  104  miles  from  a 
platform  in  Ewing  Bank  (EW)  873  to  a 
proposed  processing  plant  near  Larose, 
Louisiana.  Discovery  also  proposes  to 
construct  a  parallel  24-inch  line  for  the 
last  6.4  miles  to  serve  as  a  bypass  line 
to  assist  in  pigging  operations.  It  is  also 
stated  that  two  laterals  extend  from  the 
spine  10.8  miles  (20-inch  pipe)  to  a 
platform  in  Grand  Isle  (GI)  South 
Addition  115  and  from  the  spine  26.2 
miles  (18-inch  pipe)  to  South  Timbalier 
(ST)  Block  200.  Discovery  states  that  the 
system  will  include  four  meter  stations, 
one  each  in  EW  873,  GI  115,  and  ST  200 
and  one  at  the  plant  inlet.  It  is  stated 
that  the  system  wrill  also  include  two 
main  line  valve  platforms,  one  which 
will  serve  as  a  pig  launching/receiving 
platform,  and  a  slugcatcher.  Discovery 
also  plans  to  construct  2,300  feet  of  30- 
inch  line  at  the  plant  tailgate  to  attach 


'  Discovery  Producer  Services  LLXD  has  died  in 
Docket  No.  CP9&-711-O00  a  petition  seeking  that 
the  Commission  declare  that  its  proposed  facilities 
are  gathering  facilities  exempt  from  Commission 
jurisdiction  pursuant  to  Section  1(b)  of  the  Natural 
Gas  Act  Discovery  seeks  the  requested 
authorization  only  if  the  Commission  finds  that  any 
of  the  requested  facilities  are  subject  to  the 
Commission's  jurisdiction. 


the  system  to  the  facilities  of  Bridgeline 
Gas  Distribution  LLC. 

Discovery  indicates  that  the  capacity 
of  the  system  will  be  approximately 
600,000  Mcf  per  day  and  7,500  barrels 
of  condensate  per  day,  with  the  majority 
of  the  anticipated  throughput  from  wells 
at  water  depths  greater  than  600  feet, 
with  some  production  at  depths  in 
excess  of  2,000  feet.  It  is  stated, 
however,  that  initial  throughput  will  be 
from  wells  at  shallower  depths.  It  is  also 
stated  that  construction  of  the  new 
capacity  is  essential  not  only  to  serve 
existing  developmental  projects  but  also 
future  development  projects  in  the  area. 

Discovery  estimates  a  facilities  cost  of 
$187,880,100,  which  would  be  financed 
initially  through  a  construction  loan. 
Discovery  states  that,  upon  completion 
of  construction,  Discovery  emticipates 
that  twenty  percent  of  the  required 
capital  will  be  furnished  by  the 
members  of  the  limited  liability 
company,  and  eighty  percent  will 
consist  of  bank  debt. 

Discovery  requests  that  it  be  issued  a 
blanket  certificate  pursuant  to  Section 
284.221  of  the  Commission's 
Regulations.  Discovery  proposes  to 
provide  transportation  service  under 
three  rate  schedules,  including  (1)  FT- 
1  firm  service  based  on  the  straight  fixed 
variable  methodology,  (2)  FT-2 
volumetric  firm  service  available  to 
producers  who  commit  gas  to  the 
system  by  January  1,  1997,  and  (3)  IT 
interruptible  service  at  the  100  percent 
load  factor  of  the  FT-1  rate.  Discovery 
states  that  it  anticipates  holding  an  open 
season  approximately  two  weeks  irom 
the  date  of  filing  to  last  for  a  period  of 
three  weeks. 

Discovery  anticipates  a  build-up  of 
throughput  over  the  first  three  to  five 
years  of  operation,  and  projects 
operations  approaching  the  design 
capacity  of  the  pipeline  after  the  year 
2000.  Ehscovery  proposes  to  base  the 
depreciation  on  the  straight  line  method 
and  an  estimated  economic  life  of  15 
years,  yielding  a  rate  of  6  %  percent  per 
year.  However,  it  is  indicated  that 
depreciation  is  used  to  levelize  the 
proposed  rate  for  transportation  service 
at  two  levels,  with  the  first  ten  years  to 
recover  the  debt  to  be  issued,  and  the 
remaining  five  years  to  recover  the 
remaining  investment.  Discovery 
proposes  to  design  the  initial  rates  using 
the  straight  fixed  variable  method,  and 
base  the  billing  determinants  on  the 
projected  throughput  for  the  build-up 
period.  Discovery  proposes  a  rate  of 
return  of  14.5  percent  to  recognize  the 
high  risk  associated  with  offshore 
projects.  Therefore,  Discovery  proposes 
an  initial  reservation  rate  and  usage 
charge  under  Rate  Schedule  FT-1  of 


$5.9994  per  Mcf,  and  $0.1972  per  Mcf, 
respectively,  during  the  first  ten  years, 
decreasing  to  $3.3323  per  Mcf  and 
$0.1096  per  Mcf,  respectively  for  years 
11  through  15.  Under  Rate  Schedules 
FT-2  and  IT-l .  Discovery  proposes  a 
usage  rate  of  $0.1972  per  Mcf  for  the 
first  ten  years,  and  $0.1096  for  the  years 
11-15. 

Also,  Discovery  requests  that  it  be 
issued  a  blanket  certificate  pursuant  to 
Subpart  F  of  Part  157  of  the 
Commission's  Regulations,  and  states 
that  it  will  comply  with  the  terms, 
conditions  and  procedures  of  Subpart  F 
of  Part  157. 

Comment  date:  September  9, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP96-7 13-000) 

Take  notice  that  on  August  15, 1996, 
Williston  Basin  Interstate  Pipeline 
Company  (WiUiston  Basin),  200  North 
Third  Street,  Suite  300.  Bismarck,  North 
Dakota  58501,  filed  an  abbreviated 
apphcation  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Sections  157.7 
and  157.18  of  the  Commission's 
Regulations  to  abandon  three  natural  gas 
storage  wells  and  certain  related 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  writh  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Williston  Basin  seeks 
Commission  authorization  to  plug  and 
abandon  the  Rider  #1,  Rider  #4  and 
Hesse  #2  gas  storage  wells,  and  to 
abandon  Oie  associated  field  lines, 
buildings,  storage  meters  and  other 
appurtenant  faciUties,  all  of  which  are 
located  in  the  Billy  Creek  Storage  Field, 
Johnson  County,  Wyoming. 

Comment  date:  September  9,  1996,  in 
accordance  vdth  Stsmdard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
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participate  as  a  party  in  anv  heanng 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules 

Take  further  notice  that,  pursuant  to 
the  authonty  contained  in  and  subject  to 
)unsdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  heanng  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing, 

G  .-Kny  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.2051  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest   If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Linwood  A.  Watson,  }r,. 
Acting  Secretary. 
IFRDoc  96-21609  Filed  8-23-96;  8:45  ami 

BU.IJMG  COOE  »717-01-P 


Proposed  Rate  Adjustment — Stonewall 
Jackson  Project 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACnON:  Notice  of  proposed  rate 
adiustment  and  opportxmities  for  public 

review  and  comment, 

SUMMARY:  Southeastern  proposes  to 
include  the  Stonewall  Jackson  Project  in 
the  Cumberland  System.  New 
Wholesale  Power  Rate  Schedule  SJ-1 
will  be  for  the  sale  of  power  from  the 
Stonewall  Jackson  Project.  The  new  rate 


schedule  will  be  applicable  to 
Southeastern  power  sold  to 
Monongahela  Power  Company. 
Opportunities  will  be  aveiilable  for 
interested  persons  to  review  the  present 
rates,  the  proposed  rates  and  supporting 
studies,  and  to  submit  written 
comments. 

Southeastern  will  evaluate  all 
comments  received  in  this  process. 

DATES:  Written  comments  are  due  on  or 
before  September  27, 1996. 

ADDRESSES:  Five  copies  of  written 
comments  should  be  submitted  to: 
Administrator,  Southeastern  Power 
Administration,  Department  of  Energy, 
Samuel  Elbert  Building,  2  South  Public 
Square,  Elberton,  Georgia  30635. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Assistant 
Administrator,  Finance  and  Marketing, 
Southeastern  Power  Administration, 
Department  of  Energy,  Samuel  Elbert 
Building,  2  South  Public  Square, 
Elberton,  Georgia  30635,  (706)  213- 
3800, 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Power  Conunission  by  order 
issued  December  14, 1994,  in  Docket 
No.  EF94-3021-000,  confirmed  and 
approved  Wholesale  Power  Rate 
Schedules  CC-l-D,  CM-l-C,  CEK-l-C, 
CSI-l-C.  CTV-l-C.  CK-l-C.  and  CBR- 
1-C  applicable  to  Cumberland  System 
of  Projects'  power  for  a  period  ending 
June  30, 1999. 

Background 

The  Stonewall  Jackson  Project  is 
located  on  the  West  Fork  River  in  North 
Central  West  Virginia.  The  Corps  of 
Engineers  installed  a  300  KW  generator 
in  Stonewall  Jackson  Dam  to  avoid  the 
cost  of  purchasing  power  for  station 
service.  This  addition  was  not 
undertaken  for  commercial  purposes. 
The  project  will  generate  approximately 
1.7  million  KWH  per  year.  Excess 
energy  for  marketing  purposes  is 
estimated  to  be  approximately  1.4 
million  KWH  per  year.  None  of 
Southeastern 's  preference  customers  in 
the  immediate  area  could  or  would 
receive  Stonewall  Jackson  power.  The 
Monongahela  Power  Company  was  the 
only  entity  willing  to  make  necessary 
transmission  arrangements  to  receive  it. 
Mraiongahela  will  pay  the  lower  of  the 
cost  of  power  from  the  Stonewall 
Jackson  Project  or  its  avoided  cost  of 
energy.  For  the  period  of  September  7, 
1996  through  September  6, 1997, 
Southeastern  has  the  authority  to  market 
the  power  to  Monongahela  based  on  its 
avoided  cost. 


Discussion 

Existing  rate  schedules  are  predicated 
upon  a  January  1994  repayment  study 
and  other  supporting  data  all  of  which 
are  contained  in  EF94-3 02 1-000,  A 
June  1996  repayment  study  prepared 
using  present  rates  and  including  the 
Stonewall  Jackson  Project  demonstrates 
that  ail  costs  are  paid  within  their 
repayment  life.  Therefore.  Southeastern 
is  proposing  to  include  the  Stonewall 
Jackson  Project  in  the  Cumberland 
System  by  adding  Wholesale  Power  Rate 
Schedule  SJ-1.  The  Rate  Schedule  SJ-1 
will  be  applicable  to  Southeastern 
power  sold  to  Monongahela  Power 
Company. 

The  rate  to  Monongahela  Power 
Company  will  be  the  lower  of  32.8  mills 
per  kilowatt-hour  or  Monongahela's 
avoided  cost  of  energy.  The  referenced 
June  1996  system  repayment  study 
along  with  previous  system  repayment 
studies  are  available  for  examination  at 
the  Samuel  Elbert  Building,  2  South 
Public  Square,  Elberton,  Georgia  30635, 
Proposed  Rate  Schedule  SJ-1  is  also 
available. 

Issued  at  Elberton,  Georgia, 
Charles  A.  Borchardt 
Administrator. 
[FR  Doc  96-21647  Filed  8-23-96:  8:45  am] 

BILUNQ  COOe  A450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5560-3] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Reinvention  Criteria  Committee;  Public 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Notice  of  PubUc  Meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act.  PL  92463,  EPA  gives 
notice  of  a  two-day  meeting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  Reinvention  Criteria 
Committee  (RCC).  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues.  The 
RCC  has  been  asked  to  identify  criteria 
the  Agency  can  use  to  measure  the 
progress  and  success  of  specific 
reinvention  projects  and  its  overall 
reinvention  efforts;  and  to  identify 
criteria  to  promote  opportunities  for 
self-certification,  similar  to  the  concept 
used  for  pesticide  registration  This 
meeting  is  being  held  to  provide  the 
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EPA  with  perspective  from 
represematives  of  state  and  local 
govemment,  academia,  industry,  and 
NGOs. 

DATES:  The  two-day  public  meeting  will 
be  held  on  Tuesday,  September  10, 1996 
from  8:30  am  to  5:00  pm  and  on 
Wednesday.  September  11, 1996  from 
8:30  am  to  3:00  pm.  The  meeting  will 
be  held  at  the  HoUday  Inn  on  The  Hill, 
415  New  Jersey  Avenue,  N.W., 
Washington,  D.C.  20001. 
ADDRESSES:  .Materials,  or  written 
comments,  may  be  transmitted  to  the 
Committee  through  Gwendolyn  Whitt, 
Designated  Federal  Official.  NACEPT/ 
RCC,  U.S.  EPA.  Office  of  Cooperative 
Environmental  Management  (1601-F). 
401  M  Street,  S.W..  Washington,  D.C. 
20460 

FOR  FURTHER  i:-4F0RMATI0N  CONTACT: 
Gwendolyn  Whitt,  Designated  Federal 
Official  for  the  Reinvention  Criteria 
Committee  at  202-260-9484. 

Dated:  August  13, 1996. 
Gwendolyn  C.L.  Whitt, 

Designated  Federal  Officio]. 

[FR  Doc.  96-21630  Filed  8-23-96;  8:45  ami 

BILUNG  CODE  6S60-60-M 

[FRL-6559-8] 

Interim  Permitting  Approach  for  Water 
Quality-Based  Effluent  Limitations  in 
Storm  Water  Permits 

AGENCY:  Environmental  Protection 

Agency. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  issued  a  policy  outlining  an 
interim  approach  for  incorporating 
water  quality-based  effluent  limitations 
into  storm  water  permits. 

Background  and  Purpose 

Due  to  the  nature  of  storm  water 
discharges,  and  the  typical  lack  of 
information  on  which  to  base  numeric 
water  quality-based  effluent  limitations 
(expressed  as  concentration  and  mass), 
EPA  has  developed  an  interim 
permitting  approach  for  National 
Pollution  Discharge  Elimination  System 
(NPDES)  storm  water  permits.  While 
this  interim  permitting  approach  applies 
only  to  EPA,  the  Agency  also 
encourages  authorized  States  and  Tribes 
to  adopt  similar  policies  for  storm  water 
permits. 

The  policy  addresses  issues  related  to 
the  type  of  effluent  limitations  that  are 
most  appropriate  for  NPDES  storm 
water  permits  to  provide  for  the 
attainment  of  water  quality  standards. 
Since  the  policy  only  applies  to  water 


quality-based  effluent  limitations,  it  is 
not  intended  to  affect  technology-based 
limitations,  such  as  those  based  on 
effluent  guidelines  or  the  permit  writer's 
best  professional  judgements,  that  are 
incorporated  into  storm  water  permits. 
With  this  policy,  the  Office  of  Water  is 
seeking  to  fulfill  objectives  of  the  1996- 
1997  National  Water  Program  Agenda 
for  the  Future,  including  reducing  the 
threat  of  wet  weather  discharges  to 
water  quality,  providing  States  and  local 
governments  with  greater  flexibility  to 
solve  wet  weather  problems,  and 
identifying  and  taking  appropriate  steps 
to  reduce  the  existing  burden  of  the 
Storm  Water  Phase  I  program. 

Numerous  parties  were  involved  in 
preparing  this  policy.  In  addition  to 
receiving  significant  input  from  the 
Urban  Wet  Weather  Flows  (UWWF) 
Federal  Advisory  Committee,  EPA  also 
consulted  with  ihe  States  and  Regional 
Storm  Water  Coordinators.  This  interim 
permitting  approach  may  be  modified  as 
a  result  of  ongoing  policy  dialogue  with 
the  UWWF  Federal  Advisory 
Committee. 

Policy  Statement 

In  response  to  recent  questions 
regarding  the  type  of  water  quality- 
based  effluent  limitations  that  are  most 
appropriate  for  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  permits,  the  Environmental 
Protection  Agency  (EPA)  is  adopting  an 
interim  permitting  approach  for 
regulating  wet  weather  storm  water 
discharges.  Due  to  the  nature  of  storm 
water  discharges,  and  the  typical  lack  of 
information  on  which  to  base  numeric 
water  quality-based  effluent  limitations 
(expressed  as  concentration  and  mass), 
EPA  vdll  use  an  interim  permitting 
approach  for  NPDES  storm  water 
permits. 

The  interim  permitting  approach  uses 
best  management  practices  (BMPs)  in 
first-round  storm  water  permits,  and 
expanded  or  better-tailored  BMPs  in 
subsequent  permits,  where  necessary,  to 
provide  for  the  attairunent  of  water 
quality  standards.  In  cases  where 
adequate  information  exists  to  develop 
more  specific  conditions  or  limitations 
to  meet  water  quality  standards,  these 
conditions  or  limitations  are  to  be 
incorporated  into  storm  water  permits, 
as  necessary  and  appropriate.  This 
interim  permitting  approach  is  not 
intended  to  affect  those  storm  water 
permits  that  already  include 
appropriately  derived  numeric  water 
quality-based  effluent  limitations.  Since 
the  policy  only  applies  to  water  quality- 
based  effluent  limitations,  it  is  not 
intended  to  affect  technology-based 
limitations,  such  as  those  based  on 


effluent  guidelines  or  the  permit  writer's 
best  professional  judgement,  that  are 
incorporated  into  storm  water  permits. 

Each  storm  water  permit  should 
include  coordinated  and  cost-effective 
monitoring  program  to  gather  necessary 
information  to  determine  the  extent  to 
which  the  permit  provides  for 
attainment  of  applicable  water  quality 
standards  and  to  determine  the 
appropriate  conditions  or  limitations  for 
subsequent  permits.  Such  a  monitoring 
program  may  include,  ambient 
monitoring,  receiving  water  assessment, 
discharge  monitoring  (as  needed),  or  a 
combination  of  monitoring  procedures 
designed  to  gather  necessary 
information. 

This  interim  permitting  approach 
applies  only  to  EPA.  however,  EPA  also 
encourages  authorized  States  and  Tribes 
to  adopt  similar  poUcies  for  storm  water 
permits.  This  interim  permitting 
approach  provides  time,  where 
necessary,  to  more  fully  assess  the  range 
of  issues  and  possible  options  for  the 
control  of  storm  water  discharges  for  the 
protection  of  water  quality.  This  interim 
permitting  approach  may  be  modified  as 
a  result  of  the  ongoing  Urban  Wet 
Weather  Flows  Federal  Advisory 
Committee  policy  dialogue  on  this 
subject. 

DATES:  The  policy  was  signed  by  the  * 
Assistant  Administrator  for  Water  on 
August  1,  1996. 

FOR  FURTHER  INFORMATION:  If  you  have 
questions  about  the  police,  please 
contact,  Bill  Swrietlik,  Storm  Water 
Phase  I  Matrix  Manager,  Office  of 
Wastewater  Management,  at  (202)  260- 
9529  or  William  Hall,  Urban  Wet 
Weather  Flows  Matrix  Manager,  Office 
of  Wastewater  Management,  at  (202) 
260-1458,  or  by  Internet: 
hall.william@epamail.epa.gov. 

Dated:  August  19, 1996. 
Fred  Lindsey, 

Acting  Director.  Office  of  Wastewater 
Management,  Designated  Federal  Official. 
|FR  Doc.  96-21671  Filed  8-23-96;  8:45  am] 
BILUNG  CODE  eSM-S<M> 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Sunshine  Act  Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Govemment  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
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McLean,  Virginia,  on  .\ug\ist  28.  1996, 
from  10:00  am  luitil  such  time  as  the 
Board  concludes  Us  business 
FOR  FUBTMER  INFORIflATXX  CONTACT: 
Floyd  Fithian.  Sec.retarv  to  the  Farm 
Credit  .Administration  Board,  (703)  883- 
4025.  TDD  (703)  883-4444. 
AOORESSeS:  Farm  Credit 
.Administration.  1501  Farm  Credit  Drive, 
.McLean,  Virginia  22102-5090, 
SUP<H.EM€NTARY  tWfORHllATION:  This 
met^ting  of  the  Board  will  be  open  to  the 
public  (hmited  spa(  e  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public  In  order  to  increase  the 
accessibiiitv  tu  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 
Open  Session 
A   Approval  of  Minutes 
B  Reports 

1  Klood  Insurance  Regulations 
.:   Book-Entry  Regulations 

3.  Global  Debt  Funding  Program 

C.  New  Business 

ffegulations 

!  Disclosure  to  Shareholders  ll2  CFR  Part 

6201  (Proposed) 

2  Secondary  .Market  Participations  [12  CFR 

Part  6141  (Proposed) 

Ctaaed  Scmimi* 

A.  Feport 

OSMOs  Quarterly  Report 


'Session  Closed — Exempt  pursuant  to  U.S.C. 

Sec  552b(c)  («)  and  (9). 

Dated  August  22,  1996, 
Ft«yd  FidiiaB. 

Secrptar,.  Farm  Cr^ it  Administration  Board. 
|FR  Dcif   46-21828  Filed  »-22-96;  2:13  pm] 

M.UMG  CODE  (7«6-«1-^ 


FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Sunshin*  Act  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U,S  C.  552b),  notice  is  hereby  given  that 
at  10:00  am  on  Tuesday,  August  20, 
1996.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporaticm's 
liquidation  and  administrative 
enforc;ement  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  .\ndrew  C.  Hove,  Jr., 
seconded  bv  Mr  iohn  Downey,  acting  in 
the  place  and  stead  of  Director  Jonathan 


L.  Fiechter  (Acting  Director.  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Joseph  H.  Neely  (Appointive). 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  {c)(6), 
(cM8),  (c)(9)(AHu)  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6),  (c)(8), 
(c)(9MA)(ii)  and  (cKSKB)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FT>IC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  August  20, 1946. 
Federal  Deposit  Insurance  Corporation 
ValeneJ.  Beat, 

Assistant  Executive  Secretary. 
|FR  Doc.  96-21761  Filed  8-21-96;  4:18  am] 

MLUNQ  OOee  •714-*1-M 


FEDERAL  EMERGENCY 
IflANAGEMENT  AGENCY 

[FCIIA-1128-OR] 

Mjctiigan   Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AG6MCY:  Federal  Emergency 
vUiKtgement  Agency  (FEMA). 
ACnOM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Michigan,  (FEMA-1128-DR),  dated  July 
23,  1996,  and  related  determinations, 

EFFECTIVE  DATE:  August  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Cam[)ti>^. .   RtNpunse  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

•UPPtEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Michigan  dated  July  23, 1996,  is  hereby 
amended  to  include  Individual 
Assistance  in  the  following  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  23, 1996: 

The  counties  of  Bay,  Lapeer,  Midland, 
Saginaw,  Sanilac,  St.  Clair  and  Tuscola  for 
Individual  Assistance.  (Already  designated 
for  Public  Assistance  and  Hazard  Mitigation.) 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Dennis  H.  Kwiatkowski. 

Deputv  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  96-21  701  Filed  8-23-96;  8:45  am] 
BILUNG  COO€  671»-«2-#> 


[FEMA-1127-OR] 

North  Carolina;  Amervdment  to  Notice 
of  a  Major  Disaster  Declaraftion 

AGENCY;  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOH:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina.  (FEMA-1127-DR),  dated  July 
18.  1996,  and  related  determinations. 
EFFECTIVE  DATE:  August  14,  1996. 
FOR  FURTHER  IWfORMATWN  CONTACT: 
Pauline  C,  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION;  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  18,  1996: 

Columbus  County  for  Individual 
Assistance 

(Catalog  of  Federal  Domestic  Assistance  No. 
83,516.  Disaster  .^sslstance) 

Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc  96-21702  Filed  8-23-96;  8:45  aAfl 
BILUNG  COOC  (Tia-M-P 

[FEMA-1120-0R] 

Commonweatth  of  Pennsytvania; 
Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY;  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY;  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1120-DR).  dated  June  18,  1996, 
and  related  determinations. 
EFFECTIVE  DATE;  August  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606, 
SUPPt-EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
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Commonwealth  of  Pennsylvania,  is 
hereby  amended  to  include  Public 
Assistance  in  the  following  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
maior  disaster  by  the  President  in  his 
declaration  of  iune  18.  1996: 

Th«  counties  of  Adams  and  Bedford  tor 
Public  Assistance  (Already  designated  for 
Individual  Assistance  and  Hazard 
Mitigation.) 

(Catikjg  of  Federal  Domestic  Assistance  ^4o 
83  516.  Disaster  Assistance) 

DMnk  H.  Kwi*tk*wski. 

Deputy  Associate  Director  Henponge  and 
Becoven  Directorate 

(FR  Doc  96-21703  Filed  R-23-96;  8  45  am] 
HUMS  COOf  tn«-at-# 


FEDERAL  MAWTME  COMMISSION 
Ho«M  of  AgrMfiMiH^s)  FU«j 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agr«eroent(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N  W  .  9th  Floor 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC.  20573,  within  10  days 
after  the  date  of  the  Federal  Eagister  in 
which  this  notice  appears  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  48  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  commimicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-011284-028 

Title:  Equipment  Interchange  Discussion 

Agreement 
Parties.- 

American  President  Lines,  Ltd. 

A  P  Moller-Maersk  Line 

Hapag-Uoyd  A.G. 

Kawasaki  ICisen  Kaisha 

Mitsui  O.S.K.  Lines.  Ltd. 

Nedlloyd  Lijnen  B  V 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line 

P&O  Containers  Limited 

Sea-Land  Service.  Inc. 
Synopsis  The  proposed  amendment 

revises  Article  5.1  by  clarifying  the 

Agreement's  authority  of  two  or  more 

parties  to  meet,  discuss  and  agree 

upon  matters  in  the  trade,  it  also 

deletes  language  from  Article  5.1 

pertaining  to  the  discussion  of  rates. 

charges,  or  other  terms  of 


transportation  made  available  to 
shippers  In  addition,  it  adds  a  new 
Article  5  7  regarding  interstitial 
agreements 

Agreement  Mo.   232-0 1 1 466-002 

Titie  Container  Transport  Agreemeni 

Part>es 
Compagnie  Maritime  d'Affretemeni 
DSRSenator  Lines 
C]ho  Yang  Shipping  Co  Ltd 

SvTiopsis  The  proposed  amendment 
deletes  Articles  5  (b)  and  (c) 
pertaining  to  the  Agreement's 
authority  to  discuss  and  reach 
voluntary  non-binding  agreement  on 
rates  and  other  matters  The  parties 
have  requested  a  shortened  revievk 
penod 

By  Oder  of  the  Federal  MaritinM 
Ck)rmnis«ion 

Dated  Augiisi  21    !»<». 
Impii  C  l»alkiajt. 

Secretary 

!FR  Doc  96-216~<>  Plied  »-:3--*»  8  4S  ani) 
coac  sns-^wM 


FEDERAL  RESEPfVE  SYSTEM 

Formattons  of,  AcquMttons  by,  and 
lof  Banl(Hekllrw 


The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval 
pursuant  to  the  Bank  Holding  Company 

Act  of  1956  (12  use   1841  pr  .s«^  • 
(BHC  Act).  Regulation  Y  (12  CJ'R  Pan 
225).  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  contn>l  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbenking  companies 
owned  by  the  bank  holding  companv 
including  the  companies  listed  below. 

The  apphcations  listed  beiow.  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  BanX 
indicated.  Once  the  application  has 
been  accepted  for  processing  it  ml)  also 
be  avaiiabie  for  mspetrtion  at  the  olTices 
of  the  Board  of  Governors  Iniprnsted 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  US  C.  1842(c|).  If  the 
proptjsai  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  cumplies  with  the 
standards  m  section  4  of  the  BHC  Act, 
including  whplher  the  acquisition  of  the 
nonbanking  company  can    reasonably 
be  expected  to  produce  tienefits  to  the 
public  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 


adverse  effects  such  as  undue 
concentration  of  resources  decrease<'  ui 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  pradj'  e«" 
(12  U.S.C.  1843).  Any  r^ues!  for  a 
healing  must  be  accompanied  by  ■ 
statement  of  the  reasons  a  wntten 
presentation  would  not  suffice  in  heu  o( 
«  M^sring,  identifying  spev^fu  ally  any 
questions  of  fact  thai  are  in  dispute, 
summanzing  Uie  pvidem.-e  thai  would 
^»e  presented  a!  s  hearing   and  inaicating 
how  the  party  commenting  would  t>e 
rtggneveo  by  approval  of  the  proposal. 
'.mess  i.»tr.en»'-.s(-  noted  nonl>ankmK 
*  'n.neN  w.;    '»e  rondurtwi  tnriHigtiout 
the  I  nilw:  "states 

'.  niPS.*  ;»'.nen*-!?i.e  n<«ec   t.j>mmerit» 
reKsrairik  f^fn  t.  o!  t.^-iew-  applicationf 
nuiSi  !.»'  'f^,  t . \ec  at  the  Rt-sftrve  Rank 
induatw;  ;.r    ne  offices  of  tne  botird  of 
Governors  not  lh'.bt  than  Septemt>er  19, 
1996 

A.  Fatieraj  Reaerr*  Baak  ot  Dallas 
(Onie  D   Sfiort    \  ice  i'residenl,  ^HKi 
North  Peari  Street  Dallas  Texas  -5201- 
2272: 

h4orTf^  Baru  sharef.   jnt     KAHrshall. 
Tt'vH>-   •     fr.'p'^e  wtth  }-iert'agf  Texa.s 
(.roup.  Inc.   Pitt.st.ujt-g  Texiis  ana 
thereby  indirr*  1!\  »(  quire  First  Heritage 
Bank  .N.A  .  Pm.ivtmrg  T»»x*s 

Board  of  Governor*  at  !h*  Fe<»«r»i  RfMsrv* 
System   .^^(^LiS•  /fi    l<>^ti. 

Dfputy  Secretary  of  the  Board 

'FR  [ior  <»«^-21R4«  Filed  8-23-<»;  «  45  ami 
aai.Bw  coat  cr>v*i-r 


Nottt^  of  Propoaata  to  Engaya  in 
FafintaalMa  WoobantUo^  AcVvMaa  Of 
to  Acquira  Compantae  that  ara 
Engagad  w\  Pwmksalto^  HottbtmkinQ 
AdMilaa 

The  companies  listed  in  this  notice 
have  given  notice  under  aectioB  4  of  tba 

Bank  Holriins  Company  Act  (12  U.S.C 
184  3.!  ,.PH(.    \(i,' and  Regulation 
Y,  (12  CFR  Part  225)  to  engi^  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engager 
either  directly  or  througr,  *•  !>ut)*i.lion  ,  >• 
other  company,  in  a  nont>anjj^iig  act^y  u> 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspecticm  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  mav 
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express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  .\ct.  including  whether 
consummation  of  the  proposal  can 
"reasonablv  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843)  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  m  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  9,  1996. 

A,  Federal  Reserve  Bank  of  New 

York  (Christopher ).  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York.  New  York  10045: 

1.  Bayensche  Vereinsbank  AG. 
Munich.  Germany;  to  engage  de  novo 
through  Its  subsidiary,  VB  Structvired 
Finance  Inc  .  Now  York,  New  York,  in 
commercial  finance  activities,  including 
project  finance,  trade  finance, 
acquisition  finance,  real  estate  loans, 
debtor  in  possession  financing,  and  the 
provision  of  liquidity  lines  to  asset- 
backed  commerciai  paper  conduits, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Joseph  Thomas  McLane,  as 
conservator  for  Jerry  F.  McLane,  Poplar 
Bluff,  Missouri;  to  acquire  an  additional 
43.40  percent,  for  a  total  of  43.42 
percent,  of  the  voting  shares  of  Midwest 
Bancshares.  Inc.,  Poplar  Bluff,  Missouri, 
and  thereby  indirectly  acquire  Carter 
County  State  Bank,  Van  Buren, 
Missouri.  First  Midwest  Bank  of  Dexter, 
Dexter.  Missouri,  First  Midwest  Bank  of 
Chaffee,  and  First  Midwest  Bank  of 
Piedmont,  Piedmont,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem.  .^ugust  20.  1996. 
leanifer  |.  (ohnson 
Depu  ty  Secretary  of  the  Board 
1  PR  n<  H    qft-  :  1 64  5  Filed  8-23-96;  8:45  am] 

BtLUMG  COOE  «M041.f 


FEDERAL  TRADE  COMMISSION 

Notice  ot  Proposed  Information 
Collection  Requests 

AGENCY:  Federal  Trade  Commission. 
ACTION;  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  FTC  is  soliciting 
public  comments  on  proposed 
extensions  of  Paperwork  Reduction  Act 
clearance  for  information  collection 
requirements  contained  in  twelve  rules 
issued  or  enforced  by  the  Commission. 
These  OMB  clearances  expire  on 
December  31,  1996.  The  FTC  proposes 
that  OMB  extend  its  approvals  through 
December  31, 1999. 

DATES:  Comments  due:  October  25, 
1996. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228,  Washington,  D.C.  20503, 
ATTN:  Desk  Officer  for  the  Federal 
Trade  Commission,  and  to  Elaine  W. 
Crockett,  Office  of  the  General  Coimsel, 
Federal  Trade  Commission, 
Washington,  D.C.  20580,  (202)  326- 
2453. 

FOR  FURT>«R  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Elaine  W.  Crockett  at  the  address  listed 
above. 

SUPP1.EMENTARY  INFORMATION:  The  FTC 
will  submit  the  proposed  information 
collections  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  purpose  of  this  Notice  is 
to  solicit  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collections  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  vvrill  have 
practical  utility,  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used, 
(3)  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (4)  Minimize  the  bixrden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

The  FTC  attempts  to  minimize  the 
burden  of  collections  of  information  on 
the  public  whenever  possible.  In  this 
regard  it  should  be  noted  that  the  great 
majority  of  the  disclosure  requirements 
discussed  below  entail  burdens 
associated  with  statutorily  required 
disclosure  provisions  For  example,  the 
Truth-in-Lending,  Textile  Act,  and  Fair 
Packaging  Regulations  all  involve  large 
burden  estimates,  totaling 
approximately  69  million  burden  hours. 
Much  of  this  burden  reflects  statutory 
provisions  that  require  the  disclosure  of 
such  basic  consumer  information  as  the 
annual  percentage  interest  rate  charged 
on  loans,  the  composition  of  clothing 
and  other  textile  items,  and  the  size  and 
content  of  packaged  products,  While  the 
burden  imposed  on  any  individual  party 
is  often  quite  small  (sometimes 
measured  in  seconds),  the  number  of 
affected  parties  is  often  very  high 
(sometimes  measured  in  millions),  and 
the  total  burden  is  therefore  large.  See 
e.g.,  the  Regulations  implementing  the 
Equal  Credit  Opportunity  Act,  the 
Electronic  Fund  Transfer  Act,  and  the 
Consumer  Leasing  .Act. 

The  great  majority  of  the 
recordkeeping  and  reporting  provisions 
discussed  below  entail  burdens  that  are 
necessary  for  the  enforcement  of  the 
regulation  and/or  statute.  In  some 
instances,  these  recordkeeping 
requirements  are  statutorily  mandated. 
See.  e.g.  the  regulations  implementing 
the  Fur  Products  Labeling  Act.  In  most 
instances,  the  regulated  entities  keep 
these  records  in  the  normal  course  of 
business,  and  thus  these  recordkeeping 
requirements  do  not  impose  an 
additional  "burden"  on  members  of  the 
public.  See  5  C.F.R.  §  1320.3(b)(2) 
(burden  hours  exclude  effort  that  would 
be  expended  regardless  of  any 
regulator}  requirement). 

1.  Collection  Title:  The  Games  of 
Chance  Rule,  16  C.F.R.  Fart  419 

OMB  Control  Number:  3084-0067. 

Description  of  the  collection  of 
information  and  proposed  use:  "The  Rule 
establishes  both  recordkeeping  and 
disclosure  requirements  for  food  and 
gasoline  retailers  in  conducting  and 
advertising  games  of  chance.  The  Rule 
requires  that  games  promoters  retain 
records  showing  compHance  with 
certain  provisions,  and  identify 
winners,  prizes,  and  number  of  game 
pieces.  The  recordkeeping  requirements 
assist  in  the  enforcement  of  the  Rule. 
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The  Rule  also  requires  that  games 
promoters  disclose  the  odds-of-winning 
»nd  other  prize  information  in  broadcast 
and  print  advertisements  Promoters 
must  also  post  a  winners'  list, 
containing  the  names  and  addresses  of 
winners,  the  pnzes  won.  and  the 
number  of  game  pieces.  The  disclosure 
requirements  assist  customers  m 
determining  both  the  likelihood  of 
winning  prizes  and  the  legitimacy  of  the 
game. 

Estimate  of  information  collection 
burden:  8.250  total  burden  hours. 

Recordkeeping:  Approximately  30 
independent  firms  contract  to  conduct 
an  average  of  50  promotions  per  vear  at 
an  average  burden  per  respondent  of 
150  hours  for  a  total  recordkeeping 
biuxien  of  4.500  hours. 

Disclosures:  Approximately  30  game 
promoters  conduct  an  average  of  50 
games  per  year  at  an  average  burden  per 
promotion  of  2.5  hours  for  a  total 
disclosure  burden  of  3,750  hours. 

2.  Title:  Regulationi  Promiilgatcd 
UMicr  tlM  E^mI  Credit  Op|Mirt«ntty 
Act.  15  L.S.C.  §  1*91  et  m^.  ("ECO A"), 
("ReguUtiea  B") 

Control  Number:  3064-0087. 

Description  of  the  collection  of 
information  and  proposed  use:  The 
ECOA  prohibits  discnmination  in  the 
extension  of  credit  on  the  basis  of  sex, 
marital  status,  race,  color,  religion, 
national  origin,  age,  derivaticMi  of 
income  from  a  public  assistance 
program,  or  good  faith  exercise  of  any 
right  under  the  Consumer  Credit 
Protection  Act  Regulation  B.  12  C.F.R. 
Part  202,  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  implements  the  ECOA.  Among 
other  things,  section  202.12  of 
Regulation  B  requires  creditors  to  retain 
records  relating  to  consumer  credit 
applications  for  25  months,  and  records 
of  business  credit  apphcations  for  12 
months.  Section  202.13  of  Regulation  B 
requires  creditors  that  receive  mortgage 
credit  applications  to  record  the 
applicant  s  race  or  national  origin,  sex, 
marital  status,  and  age  These 
requirements  assist  in  enforcement  of 
ti»e  Act  and  implementing  Regulation. 

Regulation  B  also  has  two  primary 
disclosure  provisions,  both  of  which  are 
statutorily  required.  First,  creditors  are 
required  to  provide  applicants  with 
information  about  adverse  credit 
actions.  15  U.S.C.  §  1691(d).  Second, 
creditors  are  required  to  provide 
notification  to  mortgage  credit 
applicants  concerning  appraisal  reports. 
15  U.S.C.  §  1691(e).  These  disclosure 
requirements  assist  consumers  in 
understanding  their  rights  under  the 


ECOA  They  also  assist  the  Commission 
in  detecting  unlawful  discnmination. 

Estimate  of  information  collection 
burden:  14.400.000  total  burden  hours. 

Recordkeeping:  The  FTC  estimates 
that  Regulation  B's  recordkeeping 
requirements  affect  1  million  credit 
firms  at  an  average  burden  of  1  hour  per 
firm  per  year,  for  a  total  estimated 
burden  of  1,000,000  hours.  The  FTC 
estimates  that  approximately  4.000 
creditors  are  sub)ec1  to  the  requirement 
to  collect  information  about  race/ 
national  origin,  sex,  age.  and  marital 
status  and  that  approximately  4  million 
credit  apphcations  are  affected.  Because 
Regulation  B  contains  a  model  form  that 
creditors  may  use  to  collect  the 
information,  staff  estimates  that  the 
burden  associated  with  this 
recordkeeping  requirement  is  no  more 
than  one  minute  for  each  application  for 
a  burden  total  of  66.700  hours. 

Disclosures  The  disclosures  are  all 
specifically  mandated  by  the  ECOA. 
Approximately  1  million  creditors  are 
subject  to  the  requirement  to  provide 
notice  of  adverse  credit  action  and  200 
million  accounts  are  covered  by  this 
requirement.  Because  the  Regulation 
provides  model  forms  for  these  notices, 
the  burden  of  providing  notice  of 
adverse  action  is  estimated  to  be  4 
minutes  for  each  application,  for  a 
burden  total  of  13,3  million  hours. 

The  other  disclosure  requirement 
under  Regulation  B  m\olves  providing 
appraisal  reports  to  consumers.  The  FTC 
estimates  that  4.000  creditors  and  4 
million  mortgage  credit  applications  are 
subject  to  this  requirement.  Because 
creditors  have  the  option  to  include  the 
required  notice  on  other  forms  that 
would  be  provided  to  the  consumer 
during  the  ordinarv"  course  of  business, 
the  additional  burden  of  making  this 
disclosure  is  e.stimated  to  be  15  seconds 
for  each  application,  for  a  total  burden 
estimate  of  16,666  hours. 

3.  Title:  ReguUtioBS  Pronaulgated 
U»d«r  the  ElectroBk  Fu«d  f  raasfer 
Act.  15  U.S.C.  §  1693  ct  seq.  (  •EFTA"), 
("RegttlsttoQ  E") 

Control  I^umber:  3084-0085. 

Description  of  the  collection  of 
information  and  proposed  use:  The 
EFT.*v  requires  accurate  disclosure  of  the 
costs,  terms  and  rights  relating  to 
electronic  fund  transfer  (EFT)  services 
to  consumers  Regulation  E, 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System, 
implements  the  EFTA.  Among  other 
things,  section  205.13  of  Regulation  E 
requires  entities  subject  to  the  EFTA  to 
retain  evidence  of  compliance  with  the 
regulation  for  two  years.  These 
requirements  assist  in  the  enforcement 


of  the  An  and  implementing 
regulations.  The  FTC  is  the  enforcing 
agency  for  the  EFTA  and  Regulation  E 
as  to  all  entities  providing  EFT  services 
except  those  (such  as  federally  chartered 
or  insured  depository  institutions)  that 
are  subject  to  the  regulatory  authcxity  of 
another  federal  agency. 

Regulation  E  contains  several 
disclosure  requirements  relating  to  the 
terms  and  conditions  of  electronic  fund 
transfer  services.  For  example,  among 
other  disclosures.  Regulation  E  requires 
financial  institutions  to  (1)  make  initial 
disclosures  to  a  customer  about  the 
terms  and  conditions  of  electronic  fund 
transfer  accounts;  (2)  deliver  written 
notices  concerning  changes  in  certain 
terms  or  conditions  in  the  customer's 
account:  and  (3)  send  periodic 
statements  to  customers  concerning  any 
account  to  or  from  which  electronic 
fund  transfers  can  be  maMe.  The 
disclosure  requirements  of  Regulation  E 
assist  consumers  in  assessing  the  costs 
and  terms  of  EFT  services,  llie  vast 
majority  of  Regulation  E's  disclosure 
requirements  are  expressly  mandated  by 
the  EFTA.  See,  e.g.,  consumer  liability 
for  unauthorized  use,  15  U.S.C.  §  1693g; 
initial  disclosures,  15  U.S.C.  §  1693c(a): 
and  documentation  of  transfers  and 
receipts. 

Estimate  of  information  collection 
burden:  20.500,000  total  burden  hours. 

Recordkeeping:  TTie  FTC  estimates 
that  Regulation  E's  recordkeeping 
requirements  affect  500,000  firms  that 
offer  EFT  services  to  consiuners  at  an 
average  annual  burden  of  1  hour  per 
firm,  for  a  total  recordkeeping  estimate 
of  500,000  hours. 

Disclosures:  Regulation  E  also 
contains  a  wide  variety  of  disclosure 
requirements,  which  are  more  difficult 
to  quantify.  The  number  of  regulated 
entities  and  the  estimated  amount  of 
time  necessary  to  comply  with  each 
requirement  varies  widely  according  to 
the  specific  provisions  of  each 
requirement,  and  the  number  of  entities 
and  the  number  of  transactions  affected 
by  these  requirements  cannot  readily  be 
ascertained.  Also,  in  recent  years  a  lar^ge 
number  of  additional  entities  subject  to 
Regulation  E  have  entered  the  market. 

As  stated  above,  the  FTC  estimates 
that  approximately  500,000  firms  offer 
EFT  services  to  consumers.  However, 
the  average  burden  hours  relating  to 
disclosures  vary  significantly  acccvding 
to  the  type  of  transaction  involved  and 
related  disclosures.  For  example,  EFT 
initial  account  disclosures  are  sent  to 
approximately  1  million  new  accounts 
per  year  at  an  average  burden  of  1 
second  per  account,  whereas 
investigations  and  resoluticHis  of 
account  errors  average  10  minutes  per 
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complaint  per  year  Although  this  figure 
is  difficult  to  quantify,  the  FTC 
estimates  that  the  total  burden  estimate 
relating  to  disclosures  is  approximately 
20,000,000  hours. 

4.  Title:  Regulations  Promulgated 
Under  the  Consumer  Leasing  Act,  15 
U.S.C.  §  1667  et  seq.,  ("CLA"), 
("Regulation  M") 

Control  \umber:  3084-0086. 

Description  of  the  collection  of 
information  and  proposed  use:  The  CLA 
requires  accurate  disclosure  of  the  costs 
and  terms  of  leases  to  consiuners. 
Regulation  M.  promulgated  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  implements  the  CLA.  Section 
213.6  of  Regulation  M  requires  lessors  to 
retain  evidence  of  compliance  with  the 
regulation  (other  than  advertising 
requirements)  for  two  years  after  the 
date  disclosures  are  required  to  be 
made.  These  requirements  assist  in 
enforcement  of  the  Act  and 
implementing  regulations.  The  FTC  is 
the  enforcing  agency  for  the  Consumer 
Leasing  Act  as  to  all  lessors  except  those 
(such  as  federally  chartered  or  insured 
depository  institutions)  that  are  subject 
to  the  regulatory  authority  of  another 
federal  agency. 

Regulation  M  imposes  disclosure 
requirements  on  all  types  of  lessors, 
including  leasing  companies,  finance 
companies,  auto  dealers,  and  some 
furniture,  appliance,  radio  and 
television  dealers  The  written 
disclosures  required  by  Regulation  M 
are  specifically  required  by  the  CLA. 
See  15  U.S.C.  'l667a.  Similarly,  the 
advertising  disclosures  required  by 
Regulation  M  are  also  specifically 
required  by  the  CLA.  See  15  U.S.C. 
1667c.  These  disclosures  assist 
consumers  in  understanding  the  terms 
of  leases  prior  to  entering  into  a  lease 
agreement. 

Estimate  of  information  collection 
burden:  533.400  total  burden  hours. 

Recordkeeping:  The  FTC  estimates 
that  100.000  firms  leasing  products  to 
consumers  are  affected  by  Regulation 
M's  recordkeeping  requirements  at  an 
average  burden  of  1  hour  per  year,  for 
a  total  recordkeeping  burden  of  100,000 
hours. 

Disclosures:  The  burden  relating  to 
disclosure  requirements  has  increased 
significantly  in  recent  years  because  the 
number  of  consumer  automobile  leases 
(the  largest  category  of  consumer  leases) 
has  grown  dramatically  and  the  current 
burden  estimate  reflects  this  growrth. 
The  FTC  estimates  that  approximately 
2,500.000  lease  transactions  are  subject 
to  the  written  disclosure  requirements 
and  that  providing  the  required 
disclosures  takes  an  average  of  10 


minutes  per  lease  for  a  total  burden 
related  to  lease  transactions  of  416,700 
hours.  With  respect  to  lease  advertising 
disclosures,  most  (although  certainly 
not  all)  lease  promotions  offer 
automobile  transactions.  The  FTC 
estimates  that  approximately  1  million 
lease  advertisements  per  year  are 
afiiscted  by  the  Rule  at  1  minute  per 
advertisement  for  a  total  burden  related 
to  lease  advertisements  of  16,666 
burden  hours. 

5.  Title:  Regulations  Promulgated 
Under  the  Truth-in-Lending  Act,  15 
U.S.C  §1601  et  seq.  i  TILA  ), 
("Regulation  Z") 

Control  Number:  3084-0088. 

Description  of  collection  of 
information  and  proposed  use:  The 
TILA  was  enacted  to  foster  comparison 
credit  shopping  and  informed  credit 
decisionmaking  by  requiring  accurate 
disclosure  of  the  costs  and  terms  of 
credit  to  consumers.  Regulation  Z, 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System, 
implements  the  TILA.  Among  other 
things,  section  226.25  of  Regulation  Z 
requires  creditors  to  retain  evidence  of 
compliance  with  the  regulation  (other 
than  the  advertising  requirements)  for 
two  years  after  the  date  disclosures  are 
required  to  be  made  or  other  action  is 
required  to  be  taken.  These 
requirements  assist  in  enforcement  of 
the  Act  and  implementing  regulations. 
The  FTC  enforces  the  TILA  as  to  all 
creditors  except  those  (such  as  federally 
chartered  or  insured  depository 
institutions)  that  are  subject  to  the 
regulatory  authority  of  another  federal 
agency. 

Regulation  Z  requires  creditors  to 
calculate  and  disclose  terms  that  apply 
to  both  open-end  credit  (e.g.,  revolving 
credit  or  credit  lines)  and  closed-end 
credit  [e.g.,  installment  financing). 
Regulation  Z  imposes  disclosvu^ 
requirements  on  all  types  of  creditors  in 
connection  with  consumer  credit, 
including  mortgage  companies,  finance 
companies,  retailers,  and  credit  card 
issuers,  to  ensure  that  consumers  are 
fully  apprised  of  the  terms  of  financing 
prior  to  consummation  of  the 
transaction  and,  in  some  instances, 
during  the  loan  term.  It  also  imposes 
advertising  disclosure  requirements  on 
advertisers  of  consumer  credit.  Among 
other  things.  Regulation  Z  also 
establishes  billing  error  resolution 
procedures  and  Umits  consumer 
liability  for  the  imauthorized  use  of 
credit  cards.  The  vast  majority  of 
Regulation  Z's  disclosure  requirements 
are  expressly  mandated  by  the  TILA. 
See,  e.g..  open-end  initial  disclosures, 
15  U.S.C.  §  1637(a);  and  open-end 


periodic  disclosures.  15  U.S.C. 
§  1637(b).  In  most  instances,  the 
disclosure  and  other  requirements  of 
Regulation  Z  form  the  basis  both  for 
administrative  enforcement  of  the  TILA 
by  the  FTC  and  other  agencies  and  for 
private  rights  of  action  bv  private 
litigants. 

Estimate  of  Collection  of  information 
burden:  41.600,000  total  burden  hours. 

Recordkeeping  and  Disclosures:  In 
recent  years  Congress  has  amended  the 
TILA  to  include  additional 
requirements.  In  addition,  the  various 
types  of  credit  accounts  affected  by  the 
Regulation  have  greatly  increased. 
Because  Regulation  Z  contains  a  wide 
variety  of  requirements,  it  is  extremely 
difficult  to  quantify  the  number  of 
entities  and  the  number  of  transactions 
affected  by  these  requirements.  Further, 
the  number  of  regulated  entities  and  the 
estimated  amount  of  time  necessary  to 
comply  with  each  requirement  varies 
widely  according  to  the  specific 
provisions  of  each  requirement.  For 
example,  businesses  place 
approximately  200.000  open-end  home 
equity  line  of  credit  advertisements  per 
year  at  an  average  burden  of  5  minutes 
per  advertisement.  On  the  other  hand,  4 
million  residential  loan  originations  are 
made  per  year  at  10  minutes  per  loan. 
These  figures  are  difficult  to  quantify; 
however,  the  FTC  estimates  Regulation 
Z's  recordkeeping  requirements  to  be 
approximately  1,000.000  hours  and 
Regulation  Zs  disclosure  requirements 
to  be  40,600,000  burden  hours. 

6.  Title:  Regulations  Under  the  Textile 
Fiber  Products  Identification  Act,  15 
U.S.C.  §  70  et  seq.  ("Textile  Act") 

Control  Number:  3084-0047. 

Description  of  the  collection  of 
information  and  proposed  use;  The 
Textile  Act  prohibits  misbranding  and 
false  advertising  of  textile  fiber 
products.  The  Textile  Act  Regulations, 
16  C.F.R.  §  303.  which  implement  the 
Textile  .^ct.  require  accurate  disclosure 
of  material  product  information  in  a 
standardized  format.  Many  of  these 
disclosures  are  required  by  the  Textile 
.\ct.  See  15  U.S.C.  70(b).  The  disclosure 
requirements  assist  consumers  in 
making  informed  purchasing  decisions. 

The  Regulations  also  require 
manufacturers  and  marketers  who 
substitute  labels  (e.g..  resellers)  to 
maintain  records,  invoices,  and  other 
documents  that  reflect  the  bases  relied 
upon  in  making  fiber  content  and 
country  of  origin  disclosures.  These 
recordkeeping  requirements  are 
specifically  mandated  bv  the  Textile 
Act.  See  15  U.S.C.  70d.  the 
recordkeeping  requirements  assist  the 
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Commission  in  enforcing  the 
Regulations. 

The  Regulations  also  contain  a 
petition  procedure  for  requesting  the 
establishment  of  genenr  names  for 
textile  fibers.  The  information  submitted 
is  used  by  the  FTC  to  determine 
whether  the  petition  should  be  granted. 

Estimate  of  information  collection 
burden:  15,500,000  total  burden  hours. 

Recordkeepmg:  The  FTC  estimates 
that  approximately  30,000  textile  firms 
retain  required  records  at  an  average 
burden  of  43  hours  per  year,  for  a  total 
recordkeeping  burden  of  1,290.000 
hours.  Disclosures:  The  FTC  also 
estimates  that  approximately  40,000 
textile  firms  make  disclosures  for 
9,300,000.000  covered  products  at  an 
average  burden  of  5.5  seconds  per  item, 
for  a  total  disclosure  burden  of 
14,208.000  hours.  Petitions: 
Approximately  1  textile  firm  submits  1 
petition  per  year  at  an  average  burden 
of  50  hours. 

7.  Title:  Regulations  Under  the  Wool 
Products  Labeling  Act,  5  U.S.C.  §68  et 
seq,  ("Wool  Act") 

Control  Number:  3084-0047. 
Description  of  the  collection  of 
information  and  proposed  use;  The 
Wool  Act  prohibits  misbranding  of  wool 
products.  The  Wool  .Act  Regulations,  16 
CFR  §  300.  require  accurate  disclosure 
of  matenal  information  about  wool 
products,  including  fiber  content  and 
country  of  origin  disclosures.  Many  of 
these  disclosures  are  mandated  by  the 
Wool  Act  See  15  U.S.C.  §68b.  The 
disclosure  requirements  assist 
consumers  in  making  informed 
purchasing  decisions. 

The  Regulations  also  require 
manufacturers  and  other  marketers  of 
covered  products  to  maintain  records 
that  support  both  claims  made  on  labels 
and  invoices  and  savings 
representations  These  recordkeeping 
requirements  are  specificallv  mandated 
by  the  Wool  Act.  see  15  U.S.C.  §  68d, 
and  assist  the  Commission  in  enforcing 
the  Regulations. 

The  Regulations  also  contain  a 
procedure  for  filing  a  petition 
concerning  whether  or  not 
representations  of  the  fiber  content  of  a 
class  of  articles  are  commonly  made,  or 
whether  or  not  the  textile  content  of" 
certain  products  is  insignificant  or 
inconsequential.  The  information 
submitted  is  used  bv  the  FTC  to 
determine  whether  the  petition  should 
be  granted. 

Estimate  of  information  collection 

burden:  2.291,000  total  burden  hours. 

Recordkeeping  The  FTC  estimates 

that  approximately  15.000  wool  firms 

retain  records  at  an  average  burden  of 


12.73  hours  per  firm,  for  a  total 
recordkeeping  burden  of  191,000  hours. 
Disclosures:  Approximately  20,000  wool 
firms  make  disclosures  on  1,375,000,000 
covered  products  at  an  average  burden 
of  5.5  seconds  per  item,  for  a  total 
disclosure  burden  of  approximately 
2,100,000  hours.  Petitions: 
Approximately  1  wool  firm  submits  1 
petition  per  year  at  an  average  burden 
of  50  hours. 

8.  Title:  Regulations  I  nder  the  Fur 
Products  Labelmg  Act,  15  U.S.C  §69  et. 
seq.  ("Fur  Act ') 

Control  Number:  3084-0047. 
Description  of  the  collection  of 
information  and  proposed  use:  The  Fur 
Act  prohibits  misbranding  and  false 
advertising  of  fur  products.  The  Fur 
Products  Regulations,  16  CFR  §  301. 
which  implement  the  Fur  Products 
LabeUng  Act,  require  accurate 
disclosure  of  material  information  about 
fur  products,  including  the  fur  content 
and  the  coimtry  of  origin.  Many  of  these 
disclosures  are  mandated  by  the  Fur 
Act.  See  15  U.S.C.  §69b.  The  disclosure 
requirements  assist  consumers  in 
making  informed  purchasing  decisions. 

The  Regulations  also  require 
manufacturers  and  dealers  in  fur 
products  to  retain  records  to  support 
claims  made  on  labels  and  to  support 
representations  made  in  advertisements. 
The  recordkeeping  requirements  are 
specifically  mandated  by  the  Fur  Act, 
see  15  U.S.C.  §  69e,  and  assist  the 
Commission  in  enforcing  the 
Regulations. 

The  Regulations  also  provide  a 
procedure  for  exemption  from  certain 
disclosure  provisions  under  the  Act. 
Estimate  of  Information  Collection 
Burden:  137,600  total  burden  hours. 

Recordkeeping:  The  burden 
associated  with  the  rule's  general 
recordkeeping  requirements  is  estimated 
to  be  15  to  30  minutes  per  week  for 
retailers  and  1  hour  per  week  for 
manufacturers.  With  an  allowance  for 
the  specific  recordkeeping  requirements 
associated  with  exempted  products  and 
price  savings  claims,  the  total 
recordkeeping  burden  associated  with 
the  rules  is  estimated  to  be 
approximately  59,000  hours. 

Disclosures:  The  FTC  estimates  that 
approximately  600  fur  products 
manufacturers  make  an  average  of  2,000 
garments  per  year,  hi  addition, 
approximately  1 ,000  retailers  will 
substitute  labels  for  500  fur  garments 
apiece.  Preparation  of  a  label  for  each 
garment  will  take  an  average  of  2 
minutes  per  garment  for  a  total  labeling 
burden  of  57,000  hours  annually. 
Because  invoices  will  be  generated  in 
the  normal  course  of  business,  the 


additional  time  needed  to  comply  with 
the  rule's  invoice  disclosure 
requirement  should  be  minimal  and  is 
estimated  to  be  30  seconds  per  garment, 
or  an  industry  total  of  approximately 
14,000  hours.  The  FTC  also  estimates 
that  the  advertising  disclosiue 
requirement  in  the  rule  imposes  an 
average  burden  of  1  hour  per  year  for 
each  of  the  approximately  7,500  fur 
retailers  in  the  nation,  for  an  estimated 
burden  of  7,500  hours. 

Petitions:  Over  the  past  decade,  the 
FTC  has  received  no  petitions  for  an 
exemption  under  the  Fur  Act 
provisions.  Nonetheless,  the  FTC  is 
estimating  this  yearly  burden  to  be 
approximately  50  hours. 

9.  Title;  The  "900"  Number  Rule,  16 
CFR  Part  308 

Control  Number:  3084-0102 
Description  of  the  collection  of 
information  and  proposed  use:  "The  900 
Nxunber  Rule  estabUshes  requirements 
for  advertising  and  operating  pay-per- 
call  services.  The  Rule  also  establishes 
procedures  for  billing  and  collecting 
charges  for  these  services.  The  primary 
purpose  of  the  Rule  is  to  assist  in 
preventing  unfair  and  deceptive  acts  or 
practices  by  ensuring  that  consumers 
are  informed  of  cost  and  other  material 
information  prior  to  calling  900 
numbers;  to  provide  consumers  with 
adequate  billing  information  subsequent 
to  calling  900  numbers;  and  to  estabhsh 
a  mechanism  for  disputing  charges  for 
900  number  calls.  The  advertising, 
preamble,  and  bilUng  statement 
disclosures  are  specifically  mandated  by 
the  Telephone  Disclosure  and  Dispute 
Resolution  Act.  15  U.S.C.  §  5701  et  seq 
("TDDRA").  The  TDDRA  also  requires 
the  rules  under  the  billing  dispute 
resolution  portion  of  the  Rule  to  be 
substantially  similar  to  the  requirements 
imposed  under  the  Truth-in-Lending 
Act  and  Fair  Credit  Billing  Acts.  15 
U.S.C.  §  5721(a)(2). 

In  addition,  any  common  carrier  who 
provides  telecommunication  services  to 
a  provider  of  pay-per-call  services  is 
required  to  provide  the  Commission 
with  financial  information  and  other 
records  relating  to  the  arrangement.  This 
requirement  assists  in  the  enforcement 
of  the  Rule  by  permitting  the 
Commission  to  obtain  irijformation  bom 
telephone  companies  that  provide 
transmission  services  to  900  number 
providers. 

Estimate  of  information  collection 
burden:  3,241,200  total  burden  hours. 
Recordkeeping/Reporting:  The  FTC 
estimates  that  approximately  25 
common  carriers  make  records  available 
to  the  Commission  at  an  average  burden 
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of  5  hours  per  submission,  for  a  total 

reporting  burden  of  125  hours. 

Disclosurps:  As  directed  by  statute, 
the  900  Number  Rule  requires  certain 
disclosures  to  he  made  in 
advertisements  for  900  numbers. 
Specificaily,  every  advertisement  for  a 
900  number  must  contain  a  disclosure 
of  the  cost  of  the  telephone  call.  Other 
tvpes  of  900  number  advertisements 
(those  directed  primarily  to  individuals 
under  18,  sweepstakes  ads,  and  federal 
programs  ads)  must  contain  additional 
disclosures.  The  FTC  estimates  that 
each  disclosure  mandated  by  the  Rule 
requires  1  hour  of  compliance  time.  Of 
60.000  advertisements  (20,000 
information  providers  x  3  services/ads 
for  each),  approximately  30%  are 
advertisements  for  sweepstakes  or 
federal  programs,  and  approximately 
50%  are  directed  to  mdividuals  under 
the  age  of  18  Thus,  it  would  take 
110.000  burden  hours  (60.000  (cost)  + 
20.000  (sweepstakes/federal  programs)  + 
30,000  (parental  permission)  to  comply 
with  all  of  the  advertising  disclosixres 
contained  in  the  Rule. 

The  FTC  estimates  that  approximately 
60,000  pay-per-call  services  are  required 
to  make  disclosures  in  the  preamble  at 
an  average  burden  of  10  hours  for  each 
preamble,  for  a  total  burden  estimate  of 
600.000  hours. 

In  addition,  the  900  Number  Rule 
requires  information  providers  to  ensure 
that  disclosures  appear  on  each  billing 
statement.  The  FTC  estimates  that 
approximately  2.000  of  20.000 
information  providers  will  conduct 
monitoring  of  billing  statements  at  an 
average  burden  estimate  of  12  hours  per 
provider,  for  a  total  burden  estimate  of 
24,000  hours. 

Pursuant  to  the  statute,  the  Rule  also 
requires  that  information  providers 
ensure  that  certain  disclosures  appjear 
on  each  billing  statement  that  contains 
a  charge  for  a  call  to  a  900  number.  The 
FTC  estimates  that  approximately 
50,000,000  calls  are  made  to  pay-per- 
call  services  each  year:  of  those  calls, 
approximately  5%  result  in  charges 
about  which  consumers  call  to  complain 
and  which  constitute  •billing  errors"  as 
defined  by  the  Rule.  While  the  time  it 
takes  to  respond  to  each  alleged  billing 
error  will  vary  according  to  the  type  of 
complaint  and  the  ease  with  which  it 
can  be  resolved,  staff  estimates  that,  on 
average,  a  billing  entity  wiW  spend  1 
hour  resolving  each  alleged  billing  error. 
Accordingly,  the  compliance  burden 
would  be  2.500.0O0  hours  (5%  of 
50,000.000  X  1  hour  for  each  bilUng 
error)  to  comply  with  the  dispute 
resolution  requirements  contained  in 
the  rule. 


Billing  entities  are  also  required  to 
notify  pay-per-call  customers  in  writing, 
at  least  annually,  of  their  rights  and 
obligations  with  respect  to  pay-per-call 
service  charges.  The  FTC  estimates  that 
it  will  take  7,000  hours  for  billing 
entities  to  notify  pay-per-call  customers 
in  writing,  at  least  annually,  of  their 
rights  and  obligations  with  respect  to 
pay-per-call  service  charges  (1400 
billing  entities  x  5  hours  to  review  and 
revise  disclosure  each  year),  for  a  total 
burden  estimate  of  7,000  hours. 

Based  on  these  figures,  the  total  yearly 
burden  of  the  900  Number  Rule  is 
approximately  3,241,125  hours  (125 
reporting  hours  +  3,241,000  disclosure 
hours). 

10.  Title:  The  Care  Ubeling  Rule,  16 
CFR  Part  423 

Control  Number:  3084-0103. 
Description  of  collection  of 
information  and  proposed  use:  The  Care 
Labeling  Rule  requires  manufacturers 
and  importers  to  attach  a  permanent 
care  label  to  all  covered  textile  clothing. 
Also,  manufacturers  and  importers  of 
piece  goods  used  to  make  textile 
clothing  must  provide  the  same  care 
information  on  the  end  of  each  bolt  or 
roll  of  fabric.  These  labels  disclose 
information  about  washing  or  dr\' 
cleaning  the  apparel  or  fabric.  These 
requirements  assist  consumers  in 
maJdng  purchasing  decisions  and  in 
deciding  what  method  to  use  to  clean 
their  apparel.  Professional  cleaners  also 
use  this  information  to  clean  apparel  in 
a  manner  that  avoids  damage  to  the 
garment.  The  Rule  also  provides  a 
procediu^  whereby  a  member  of  the 
industry  may  petition  the  Commission 
for  an  exemption  for  products  that  are 
claimed  to  be  harmed  in  appearance  by 
the  requirement  for  a  permanent  label 

Estimate  of  information  collection 
burden:  3,985,000  total  burden  hours. 
Disclosures:  The  FTC  estimates  that 
approximately  25,000  apparel 
manufacturers  and  importers  make 
disclosures  at  an  average  burden  of 
approximately  159  hours  per  company 
per  year,  for  a  total  burden  estimate  of 
approximately  3,985,000  hours. 
Petitions:  Only  1  petition,  subsequently 
withdrawn,  has  been  filed  in  recent 
years.  Thus,  an  estimated  50  hours  for 
preparing  a  petition  has  been 
incorporated  into  the  total  burden 
calculated  for  the  disclosure 
requirements. 

11.  Title:  Regulation  Under  the  Fair 
Packaging  aiid  Labeling  Act,  15  U.S.C 
§1450("FPLA") 

Control  Number:  3084-0110. 
Description  of  collection  of 
information  and  proposed  use:  The 


FPLA  was  enacted  to  eliminate 
consumer  deception  concerning  product 
size  representations  and  package 
content  information.  The  Regulations 
that  implement  the  FPLA,  16  CFR  §  500. 
establish  requirements  for  the  maimer 
and  form  of  labeling  consumer 
commodities.  Section  4  of  the  FPLA 
specifically  requires  packages  or  labels 
to  be  marked  with:  (1)  a  statement  of 
identity.  (2)  a  net  quantity  of  contents 
disclosure,  and  (3)  the  name  and  place 
of  business  of  a  company  that  is 
responsible  for  the  product. 

Estimate  of  Information  Collection 
Burden:  12,000.000  total  burden  hours. 

Recordkeeping:  Most  of  the  records 
that  manufacturers,  packagers, 
distributors,  and  retailers  of  consumer 
commodities  are  required  to  retain 
would  otherwise  be  kept  in  the  normal 
course  of  business,  and  any  hours  that 
would  constitute  a  "burden"  under  the 
Paperwork  Reduction  Act  have  been 
included  in  the  figure  established  for 
disclosures. 

Disclosures:  The  FTC  estimates  that 
approximately  1.200.000  manufacturers, 
packagers,  distributors,  and  retailers  of 
consumer  commodities  make 
disclosures,  most  of  which  are 
statutorily  required,  at  an  average 
burden  of  10  hours  per  company,  for  a 
total  disclosure  burden  of  12,000,000 
hours. 

12.  Tide:  The  Fuel  Rating  Rule,  16  CFR 
Pari  306 

Control  Number:  3084-0068. 

Description  of  collection  of 
information  and  proposed  use:  The  Fuel 
Rating  Rule  estabUshes  standard 
procedures  for  determining,  certifying 
and  disclosing  the  octane  rating  of 
automotive  gasoUne  and  the  automotive 
fuel  rating  of  alternative  hquid 
automotive  fuel.  These  requirements  are 
specifically  mandated  by  the  Petroleum 
Marketing  Practices  Act'  See  15  U.S.C. 
§2822(a}-{c).  The  fuel  rating 
determination,  certification,  and 
labeling  requirements  establish  a 
framework  that  provides  consumers 
with  rehable,  comparable,  and  readily 
available  information  about  the  fuel 
ratings  of  similar  types  of  fuel. 

The  Rule  also  requires  refiners, 
producers,  importers,  distributors  and 
retailers  to  retain  records  of  delivery 
tickets,  letters  of  certification  or  tests 
upon  which  automotive  fuel  ratings  are 
based.  The  primary  purpose  of  the 
Rule's  recordkeeping  requirements  is  to 
preserve  evidence  of  automotive  fuel 
rating  certification  for  enforcement 
purposes. 

Estimate  of  Information  Collection 
Burden:  43,000  total  burden  hours. 
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Recordkeeping:  The  FTC  estimates 
that  approximately  190.000  automotive 
fuel  industry  members  retain  records  at 
an  average  annual  burden  of  6  mmutes 
per  industry  member,  for  a  total 
recordkeeping  burden  of  19.000  hours 
Disclosures:  The  FTC  also  estimates  that 
approximately  24.000  distributors  make 
required  disclosures  at  an  average 
annual  burden  of  1  hour  per  industry 
member,  for  a  total  disclosure  burden  of 
24.000  hours 
Bcniamin  I.  Berman, 
Acting  Secretan 

[FR  Doc-  96-21  ^W  Filed  8-23-96.  8.45  ami 
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DEPARTKIEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Dodwt  No.  93N-0371] 

Prescription  Drug  Intormaticn  for 
Patients:  Notice  of  Request  for 
Collaboration  to  Develop  an  Action 
Plan 

agency:  Department  of  Health  and 
Human  Ser\ices 
action:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (the  Department]  is 
requesting  that  national  organizations 
which  have  an  interest  in  providing 
prescnption  arug  information  to 
patients  collaborate  to  develop  a  long- 
range  action  plan  for  distributing  useful 
written  prescnption  information  to  75 
percent  of  individuals  receiving  new 
prescnptions  by  the  year  2000,  and  to 
95  percent  of  individuals  receiving  new 
prescnptions  by  the  year  2006  This 
document  also  describes  the  mechanism 
that  the  Department  is  instituting  to 
facilitate  collaboration  among  national 
organizations.  This  action  is  being  taken 
under  certain  provisions  of  the 
Agnculture.  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1997. 
DATES:  Submit  vmtten  requests  for 
participation  in  this  process  by 
Septembers.  1996. 
ADDRESSES:  Submission  of  notice  of 
desire  to  participate  should  be 
addressed  to:  Kevstone  Center;  1001  G 
Street.  NW.,  Suite  430  West. 
Washington.  DC.  20001 
FOR  FURTHER  INFORMATION  COITACT: 
Kevin  S  Curtis,  Keystone  Center.  1001 
G  Street,  NAV..  430  West,  Washington, 
ex:,,  20001 ,  202-783-0248  or  via  FAX 
202-783-0328,  or  Internet 
KCurtis@Kevstone  ORG;  or  Betty 
Palsgrove.  (HFY-40).  Office  of  Health 
Affairs.  Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockviile,  MD 


20857,  301-443-1652.  or  via  FAX  301- 
443-2446.  or  Internet 
Epalsgro@bangate.fda, gov. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

Under  section  601  of  the  Agriculture, 
Rural  Development,  Food  and  Drug 
^dmlnlstration,  and  Related  .\gencies 
Appropnations  Act,  199~  (Pub.  L.  104- 
180)  (The  Appropnations  Act),  the 
Department  is  requesting  the 
collaborative  development  and 
submission  of  an  acceptable  long-range, 
comprehensive  acuon  plan  that  will 
meet  the  goals  for  providing  useful 
wTitten  prescription  drug  information  to 
patients  This  notice  summarizes  the 
Appropriations  Act's  requirements  for 
the  development  and  submission  of  the 
plan  it  also  describes  a  mechanism  to 
facilitate  development  of  a  single 
unified  plan, 

A.  Summary  of  the  Appropriations  Act 

The  Appropriations  Act  directs  the 
Secretar\-  of  Health  and  Human  Services 
(the  Secretary)  to  request  that  national 
organizations  representing  health  care 
professionals,  consumer  organizations, 
voluntary  health  agencies,  the 
pharmaceutical  industry,  drug 
wholesalers,  patient  information  data 
base  companies,  and  other  relevant 
parties  collaborate  to  develop  a  long- 
range,  comprehensive  action  plan.  The 
goals  of  this  long-range,  comprehensive 
action  plan  are  the  distribution  of  useful 
written  information  to  75  percent  of 
individuals  receiving  new  prescriptions 
by  the  year  2000,  and  to  95  percent  of 
individuals  receiving  new  prescriptions 
by  the  year  2006. 

The  Appropriations  Act  identifies  six 
elements  that  must  be  part  of  this  plan: 
(1)  Goal  identification,  (2)  assessment  of 
the  effectiveness  of  current  private- 
sector  approaches  to  providing  oral  and 
written  information,  (3)  development  of 
guidelines  for  providing  effective  oral 
and  written  information,  (4)  inclusion  of 
elements  necessary  for  the  transmittal  of 
useful  information  (scientifically 
accurate,  nonpromotional  in  tone  and 
content,  sufficiently  specific  and 
comprehensive,  and  presented  in  an 
understandable  and  legible  format 
readily  comprehensible  to  product 
users),  (5)  development  of  a  mechanism 
for  periodic  assessment  of  information 
quality  and  &«quency  of  provision,  and 
(6)  provision  for  compliance  with  State 
Board  regulations. 

If  an  acceptable  long-range, 
comprehensive  action  plan  is  submitted 
to  the  Secretary  not  later  than  120  days 
after  the  enactment  of  this 
Appropriations  Act  (i.e.,  by  December  4, 


1996),  the  Secretary  will  have  no 
authority  to  implement  FDA's  proposed 
rule,  PiTOCription  Drug  Product 
Labeling:  Medication  Guide 
Requirements  (60  FR  44182,  August  24, 
1995).  The  Secretary  is  to,  in  good  faith 
and  after  due  consideration,  accept, 
reject,  or  suggest  modifications  to  the 
plan  within  30  days  of  the  plan's 
submission.  If  the  Secretary  takes  no 
action  on  the  plan  within  30  days  of  its 
submission,  the  submitted  plan 
commences  within  60  days  of  its 
submission.  The  Appropriations  Act 
also  states  that  the  Secretary  may  confer 
with  and  assist  private  parties  in  the 
development  of  this  plan. 

The  Appropriations  Act  requires  that, 
not  later  than  January  1,  2001,  the 
Secretary  is  to  review  the  status  of  the 
private  sector  initiative.  If  the  specified 
goals  are  not  achieved,  the  limitatlbn  on 
the  Secretary's  authority  to  implement 
the  proposed  rule  would  not  apply.  At 
that  juncture,  the  Department  would 
seek  pubhc  comment  on  other 
initiatives  that  could  be  carried  out  to 
meet  the  previously  stated  goals. 

B.  The  Collaborative  Process 

The  Appropriations  Act  specifies  that 
the  Department  request  a  collaborative 
process  to  develop  this  plan,  which 
would  include  a  full  range  of 
representative  national  organizations. 
The  Appropriations  Act  envisions  the 
development  of  a  single  plan  that  would 
be  submitted  for  review.  However,  the 
Appropriations  Act  does  not  specify  a 
mechanism  to  ensure  that  a  single  plan 
be  submitted,  or  how  the  Secretary 
should  react  if  multiple  plans  are 
submitted.  Thus,  it  is  important  to 
assure  that  a  single  unified  plan 
representing  the  broad  range  of  national 
organizations  be  submitted  so  that  all 
parties  interested  in  and  responsible  for 
the  provision  of  patient  information 
understand  the  goals  and  criteria  for 
evaluating  progress  towards  meeting 
these  goals. 

Numerous  national  organizations 
representing  health  care  professionals, 
consumer  organizations,  voluntary 
health  agencies,  the  pharmaceutical 
industry,  drug  wholesalers,  patient  drug 
information  data  base  companies,  and 
other  relevant  parties  have  an  interest  in 
patient  information.  Many  of  these 
organizations  have  commented  on 
FDA's  proposed  rule  or  attended 
conferences  or  meetings  hosted  by  FDA 
and  others  to  discuss  this  topic. 
However,  no  one  single  organization 
fully  represents  all  of  the  interests, 
views,  and  capabilities  of  all  the 
relevant  organizations.  Therefore,  in 
order  to  assure  a  broad  and  balanced 
collaborative  process  and  to.  aid  in  the 
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development  of  an  acceptable,  long- 
range,  comprehensive  action  plan,  the 
Department  has  asked  the  Kevstone 
C;enter  to  serve  as  a  facilitator  to  provide 
the  organizational  and  logistical  services 
and  expertise  for  the  development  of 
this  plan  The  Keystone  Center  is  a 
private,  nonprofit  public  policy, 
science,  and  education  organization  that 
has  broad  expenence  in  bringing 
together  the  diverse  views  of  industry, 
consumer,  and  health  professional 
groups  Additionally,  the  Department 
has  asked  the  Kevstone  Center  to  form. 
in  consultation  with  the  Department,  a 
steering  committee  that  will  solicit  and 
coordinate  input  from  all  interested 
parties  and  oversee  the  development  of 
the  plan. 

The  Department  requf«rts  that  all 
parties  who  represent  national 
organizations  and  wish  to  participate  on 
the  steering  committee,  submit  the 
following  information  to  the  Keystone 
Center  (address  above):  (1)  Name  of 
individual  and  organization,  (2) 
specification  or  certification  that  the 
organization  is  of  national  standing,  (3) 
type  of  gniup  represented  (e.g.,  health 
care  professionals,  consumers. 
pharmaceutical  manufacturers),  (4)  size 
of  memtxirship,  (5)  relevance  of  the 
organization  to  the  plan  goals  or 
ori^anizational  interest  in  participation 
in  (ieveiopment  of  the  plan,  and  (6) 
Hddress,  e-maii,  telephone  number,  and 
facsimile  number  of  individual  and 
alternate  contact  EKie  to  the  shore 
timeframes  sptx  ified  in  the 
Appropriations  .^c-t.  this  submission 
should  be  received  (byl  no  later  than  5 
P  in  ft.'DT).  .September  3.  1996. 

The  Keystone  Center,  in  consultation 
with  the  Department,  will  select 
organization  representatives  from  the 
submissions  to  become  members  of  the 
steering  committee,  The  committee  will 
then  solicit  input  from  all  interested 
parties  and  may  hold  a  series  of 
meetings  to  allow  the  parties  to  discuss 
and  develop  the  plan.  The  first  meeting 
of  the  steering  committee  will  be  hosted 
bv  the  Department  at  a  time  and  place 
to  be  announced.  Invitations  will  be 
issued  to  the  selected  representatives. 
At  this  meetmK  representatives  from 
the  Department  ana  trom  the  Keystone 
Center  will  discuss  the  development  of 
an  action  plan  and  be  available  to 
Answer  questions. 

Dated:  August  23, 1996. 
Donna  E.  Shaiala. 

Secrvtary  of  Health  and  Human  Services. 
(FR  Doc.  96-21942  Filed  8-23-96;  12:08  am] 
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Centers  for  Disease  Control  and 

Prevention 

Cttiiens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sit»s: 
Idaho  National  Engineering  Laboratory 
Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  Department  of  Energy  (DOE) 
Sites:  Idaho  National  Engineering  Laboratorv 
(INEL)  Health  Effects  Subcomm  1 1  tee 

Times  and  Dates:  8  a.m.-5  p.m.,  September 
10, 1996.  7  p.m.-9  p.m..  September  10.  1996. 
8  a.m.-12:15  p.m.,  September  11,  1996. 

Place:  Best  Western  Canyon  Springs  Inn. 
1357  Blue  Lakes  Boulevard  North.  Twin 
Falls,  Idaho  83301,  telephone  208/734-5000. 
Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people 
Purpose:The  Subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director.  CDC,  and  the  Administrator. 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDRs  public  health 
activities  and  research  at  respective  DOE 
sites.  Activities  shall  focus  on  providing  a 
forum  for  community,  American  Indian 
Tribal,  and  labor  interaction  and  serve  as  a 
vehicle  for  community  concern  to  be 
expressed  as  advice  and  recommendations  to 
CDC  and  ATSDR 

Matters  to  be  Discussed:  Agenda  items 
include  presentations  from  the  National 
Center  for  EnvironmenUl  Health  (NCEH),  th*- 
National  Institute  for  Occupational  Safety 
and  Health,  and  ATSDR.  on  the  progress  of 
current  studies.  On  September  10.  at  7  p.m., 
the  meeting  will  continue  in  order  to  allow 
more  time  for  public  input  and  comment. 

Agenda  items  are  sub)ect  to  change  as 
priorities  dictate. 

Contact  Persons  For  More  Information: 
Arthur  J.  Robinson  or  Nadine  Dickerson. 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health  Effects, 
NCEH,  CDC,  4770  Buford  Highway,  NE,  M/ 
S  F-35,  AtlanU.  Georgia  30341-3724, 
telephone  770/48ft-7040,  FAX  770/488- 
7044 

Dated:  August  21,  1996. 
Caraljra  MiMvU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  96-21780  Filed  8-23-96;  8:45  am] 
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Administration  for  Children  and 
Families 

President's  Commmee  on  Mental 
Retardation;  Notice  of  Meeting 

.4gencv  Holding  the  Meeting: 
President's  Committee  on  Mental 
Retardation 

Time  and  Date:  Full  Committee 
Meeting,  September  26,  1996.  2:00 
p.m. -8:00  p.m. 

Place  Crystal  Citv  Court vard  by 
Marriott,  2899  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 

Status:  Meetings  are  open  to  the 
public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  bamer  free. 

To  Be  Considered:  The  Committee 
plans  to  discuss  critical  issues 
concerning  Federal  Policy,  Federal 
Research  and  Demonstration,  State 
Policy  Collaboration,  Minority  and 
Cultural  Diversity  and  Mission  and 
Public  Awareness. 

The  PCMR  acts  in  an  advisorv 
capacity  to  the  President  and  the 
Secretary  of  the  US.  Department  of 
Health  and  Human  Services  on  a  broad 
range  of  topics  relating  to  programs  and 
services  for  persons  with  mental 
retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  for  persons  with 
mental  retardation,  and  for  reviewing 
legislative  proposals  that  impact  the 
quality  of  life  that  is  e.xperienced  by 
citizens  with  mental  retardation  and 
their  families. 

Contact  Person  for  More  Information: 
Gary  H  Blumenthal.  .352-G  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SVV..  Washington,  DC  20201- 
0001,(202)619-0634. 

Dated  August  19,  1996. 
Gary  H.  Blumenthal. 
Executivf  DuectoT.  PiMR. 
(FR  Doc.  96-21648  Filed  8-23-96;  8:45  am) 
HLLMO  CODE  4ia«-01-M 


Food  and  Drug  Administration 

Blood  Donor  incentive  Programs  for 
Volunteer  (Non-remunerated)  Donors; 
Notice  of  Public  Worlcshop 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  .Notice  of  public  workshop. 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  and  the  National 
Heart.  Lung,  and  Blood  Institute 
(NHLBl)  of  the  National  institutes  of 
Health  are  announcing  a  public 
workshop  to  discuss  the  use  of  donor 
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incentive  programs  to  recruit  donors  of 
blood  and  blood  products.  The  purpose 
of  the  workshop,  sponsored  by  FDA  and 
NHLBI,  is  to  gather  information 
regarding  the  use  of  blood  donor 
incentive  programs  to  motivate  persons 
to  become  donors  and  the  suitability  of 
donors  recruited  by  the  incentives.  The 
information  gathered  dunng  the 
workshop  will  be  useful  to  FDA  and 
NHLBI  in  determining  whether  donor 
incentive  programs  could  affect  the 
safetv  and/ or  availability  of  blood. 
DATES:  The  public  workshop  will  be 
held  on  Wednesday.  September  25, 
1996,  from  8  a.m.  to  4;30  p.m. 
Registration  is  requested  by  September 
18,  1996.  and  is  recommended  because 
seating  is  limited  to  350  Registration  at 
the  site  will  be  done  on  a  space- 
available  basis  on  the  day  of  the 
workshop  beginning  at  7.30  a.m. 
ADDRESSES:  The  public  workshop  will 
be  held  at  the  Holiday  Inn  Bethesda, 
8120  Wisconsin  Ave,,  Bethesda.  MD. 
F0«  FU«THEff'»*FOW*ATK)N  CONTACT: 
Joseph  Wilczek,  Office  of  Blood 
Research  and  Review  (HFM-350), 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-«27-3514. 

Those  persons  interested  m  attending 
this  workshop  should  FAX  their 
registration  to  301-«27-2843.  including 
name,  title,  firm  name,  address,  and 
telephone  number  There  is  no 
registration  fee  for  this  workshop,  but 
advance  registration  is  requested. 
Interested  parties  are  encouraged  to 
register  early  because  space  is  limited. 
SUPPLEMENT AflY  INFORMATION:  FDA  is 
charged  with  overseeing  the  safety  of 
the  nation's  blood  supply  In  1978,  FDA 
published  labeling  requirements  for 
blood  and  blood  products  that  were 
intended  to  reduce  the  risk  of 
transhision-associated  hepatitis  by 
establishing  categories  of  paid  and 
volunteer  donors.  Paid  donor  labeling 
did  not  include  donor  incentives  such 
as  lotteries,  time  off  from  work, 
novelties,  and  other  similar  incentives. 
Such  incentives  have  been  used  with 
increasing  frequency  since  the  labeling 
requirements  were  published.  Recent 
circumstances  have  raised  concerns 
within  the  agency  and  prompted  FDA  to 
schedule  this  workshop.  One  concern  is 
that  some  currently  used  incentives  may 
lead  to  recruitment  of  donors  whose 
blood  is  unsuitable  for  blood  and 
plasma  donation.  FDA  is  concerned  that 
some  unsuitable  donors,  intent  on 
receiving  a  particular  incentive,  may  not 
be  fully  candid  and  truthful  during 
predonation  screening.  In  addition, 
there  may  be  certain  recruiting 


situations  where  unsuitable  donors  who 
are  members  of  a  recruited  group  may 
feel  compelled  or  coerced  to  participate 
vdonate)  m  support  of  the  group 
initiative  Another  general  concern  is 
the  possibility  that  an  increased  level  of 
competition  for  suitable  donors  may 
affect  the  safety  of  the  blood  supply,  A 
goal  of  the  workshop  is  to  gather  data 
and  information  on  the  positive  and 
negative  effects  of  donor  incentive 
programs.  Interested  members  of  the 
public  are  invited  to  attend  the 
workshop  and  to  present  their 
experiences  with  blood  and  plasma 
donor  incentive  programs.  Discussion 
sessions  allowing  for  questions  and 
answers  are  planned  for  the  following 
topics:  (1)  Current  Definitions:  Paid  vs. 
Volunteer  Blood  Donors;  (2)  Paid 
Donations  and  Recruitment  Practices; 
(3)  DoHOf  Motivational  Factors- 
Volunteer/Autologous/Designated/Non- 
volunteer.  (4)  Public  Health  Risk/ 
Benefits  of  I'sing  Donor  incentives;  and 
(5)  Panel  Discussions  and  Questions. 
Information  presented  at  this  workshop 
will  assist  FDA  in  determining  whether 
further  action  may  he  appropriate. 

Dated.  August  20.  1996. 
WtlUaiB  K.  HHbfeard, 
Associate  Commissioner  for  Policy 
Coordination, 
(PR  Doc,  96-21729  Filed  &-21-96;  3:33  pm) 

ftlLUNG  COOe  41fle-01-F 

[Docket  No,  96F-0292] 

Cytec  Industries.  Inc.;  Filing  ot  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTIOH:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cytec  Industries,  Inc.,  has  filed  a 
pettUon  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyethyleneglycol  alkyl 
(Ci(r-Ci2)  ether  sulfosuccinate,  disodium 
satt  as  a  component  of  adhesives  and  as 
an  emulsifier  and/ or  surface-active 
agent  in  the  manufacture  of  articles  or 
components  of  articles  intended  for  use 
in  contact  wdth  food, 
DATES:  Written  conmients  on  the 
petitioner's  environmental  assessment 
by  September  25.  1996. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawm  Dr., 
rm.  1-23,  Rockville  MD  20857, 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 


Applied  Nutrition  (HFS-216),Food  and 
Drug  Administration,  200  C  St.  SW,, 

Washington.  DC  20204   202-418-3081. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(bK5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4518)  has  been  filed  by 
Cytec  Industries,  Inc.,  c/o  Keller  and 
Heckman.  1001  G  St.  NW,,  suite  500 
West.  Washington,  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  polyethyleneglycol  alkyl 
(Cio-Cu)  ether  sulfosuccinate,  disodiiun 
salt  as  a  component  of  adhesives  and  as 
an  emulsifier  and/ or  surface-active 
agent  in  the  manufacture  of  articles  cw 
components  of  articles  intended  for  use 
in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  tjeing  reviewed.  To 
encourage  public  participation 
consistent  vnXh  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501,4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  25, 
1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  sutaiit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  tlirough  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  enviroiunental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  8, 1996. 
Alan  M.  Rulis, 

Director.  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[PR  Doc.  96-21652  Filed  8-23-96;  8:45  am) 
BH-UNO  cooe  4ie»-oi-f 
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[Docket  No.  Wf-0291] 

ICI  Americas  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 

.\dministration  (FDA)  is  announcing 
that  ICI  Americas  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  12-hydroxystearic  add- 
polyethyiene  glycol  (minimum  MW 
200)  blrx:k  copolymer  as  an  surfactant  in 
the  manufacture  of  paper  and 
paperboard  intended  for  use  in  contact 
with  food. 

DATES:  Written  comments  on  the 
petitioner  s  environmental  assessment 
by  September  25,  1996. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  .Management  Branch 
(HF.^-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  .VID  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutntion  (HFS-216),  Food  and 
Drug  .Admmistration,  200  C  St.  SW., 
Washington,  DC  20204.  202-4ia-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S,C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (F.\P  6B4519)  has  been  filed  by 
ICI  .-\mencas  Inc.,  3411  Silverside  Rd., 
Wilmington,  DE  19850.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
1 2-h ydroxvstearic  acid-polyethylene 
glycol  (mmimura  MW  200)  block 
copolymer  as  a  surfactant  in  the 
manufacture  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 
The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  25. 
1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
(locket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 


above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
vdthout  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  si^ficant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  8, 1996. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-21727  Filed  8-23-96;  8:45  am) 
BIUJNQ  COOE  4ieO-01-f 


Advisory  Committees;  Notice  of 

Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubUc 
with  access  to  the  most  ciurent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-74 1-- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  nimiber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  annoimced: 


Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  September  20, 
1996.  9:45  a.m..  Corporate  Bldg., 
conference  room  020B,  9200  Corporate 
Blvd..  Rockville,  MD.  A  limited  number 
of  overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Marriott 
Washingtonian  Center.  9751 
Washingtonian  Blvd..  Gaithersburg,  .MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Shirley  L.  Meeks, 
Conference  Management.  301-594- 
1283,  ext.  113.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  written  notification 
is  received. 

Type  of  meeting  and  contact  person. 
Closed  committee  dehberations.  9;45 
a.m.  to  11  a.m.;  open  public  hearing,  11 
a.m.  to  12  m.,  unless  pubhc 
participation  does  not  last  that  long; 
open  committee  discussion,  12  m.  to  4 
p.m.;  Michael  G.  Bazaral,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration. 
9200  Corporate  Blvd.,  Rockville,  MD 
20850.  301-443-8609,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Anesthesiology 
and  Respiratory  Therapy  Devices  Panel, 
code  12624.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
MrTiting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  12. 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
public  comment  on  the  development  of 
a  guidance  document  for  premarket 
notification  submissions  for  continuous 
positive  airway  pressure  devices  for 
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treatment  of  obstructive  sleep  apnea. 
The  panel  will  also  hear  presentations 
and  public  comment  on  the  application 
of  the  rule  exempting  certain  devices 
from  premarket  notification  (510(k)) 
review  (61  FR  1117.  January'  16.  1996). 
as  related  to  anesthesiology  and 
respiratoPt'  therapy  devices. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  [5  U.S.C. 
552b(c)(4)). 

Neurological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date.  time,  and  place.  September  25, 
1996,  9:30  a.m..  Corporate  Bldg.. 
conference  room  020B.  9200  Corporate 
Blvd.,  Rockville,  MD.  A  limited  number 
of  overnight  accommodations  have  been 
reserved  at  the  Courtyard  by  Marriott. 
2500  Research  Blvd..  Rockville,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-670-6700  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Shirley  L  Meeks. 
Conference  Management,  301-594- 
1283,  ext.  113.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9:30  a.m.  to  10:30 
am  .  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  10:30  a.m.  to  4  p.m.;  closed 
committee  delit)erations,  4  p.m.  to  5 
p.m.;  Jerilvn  K  Glass,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-443-8517.  or  FDA  Advisory- 
Committee  Information  Hotline.  1-800- 
741-8138  (301^43-0572  in  the 
Washington,  DC  area),  Neurological 
Devices  Panel,  code  12513  Please  call 
the  hotline  for  information  concerning 
any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
WTiting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 


contact  person  before  September  12, 
1996.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  and  vote  on  a 
premarket  approval  application  (PMA) 
for  an  implantable  upper  extremity 
functional  neuroprosthetic  device. 

Closed  committee  deliberations.  FDA 
staff  wall  present  to  the  committee  trade 
secret  and/ or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Hematology  and  Pathology  Devices 
Panel  ot  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  September  27, 
1996,  9:30  a.m.,  Gaithersburg  Hilton, 
Ballroom,  620  Pern,^  Pkwy., 
Gaithersburg.  MD.  .\  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Hilton. 
.Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-977-8900  and  reference  the  FDA 
Panel  meeting  block  Resen  ations  will 
be  confirmed  at  the  group  rate  based  on 
availability  .Mtendees  with  a  disability 
requiring  special  accommodations 
should  contact  loarme  K.  Choy, 
Conference  Management.  301-594- 
1283,  ext.  105.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  pnor  written  notification 
is  received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  9:30 
a.m.  to  10  a.m.:  open  pubHc  hearing,  10 
a.m.  to  11:15  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  11:15  a.m. 
to  6  p.m.;  Djuana  P.  Blagmon,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440),  Food  and  Drug  Administration, 
2098  Gaither  Rd..  Rockville,  MD  20850. 
301-594-1243,  or  FDA  Advisory 
Committee  Information  HotUne,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  Hematology  and 
Pathology  Devices  Panel,  code  12515. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 


Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  Septemt)er  13, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  PMA 
supplement  for  a  computerized 
automated  PAP  smear  reader  that  is 
indicated  for  use  as  a  primary  screener 
to  select  a  subpopulation  of  smears  that 
will  be  designated  for  no  further  review. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  pending  or  future 
device  submissions.  This  portion  of  the 
meeting  wdll  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  pubUc  advisory  committee 
meeting  hsted  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deUberation.  Every  advisory  committee 
meeting  shall  have  an  o|>en  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  wrill  fedlitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  poUcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubbc  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubUc 
administrative  proceedings,  including 
presentations  by  participants. 
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Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

.\ny  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
aria  wzitingr prior  to  the  meeting.  Any 
pawn  ■ttsndmg  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  mav  be  requested  in  writing 
from  tiip  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration.  5600  Fishers  Lane,  rm. 
12A-16.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meetuiij.  at  a  cost  of  10  cents  per  page. 
The  transcnpt  mav  be  viewed  at  the 
Dockets  .Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parlclawn  Dr  ,  rm.  1-23, 
R(x:kville.  MD  20857,  approximately  15 
working  davs  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  .has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(F.\CA)  (5  U  S.C  app.  2,  10(d)),  permits 
such  closed  advisor>-  committee 
meetings  m  certain  circimistances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  F.ACA.  as  amended,  provides  that 
a  portion  of  a  meeting  mav  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential,  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  pnvacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 


frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
precUnical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices:  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosiu*  pursuant  to  the  FACA, 
as  amended;  and,  deUberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a){l)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2).  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  August  19,  1996. 
Michael  A.  FrMdman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  96-21653  Filed  8-23-96;  8:45  am) 
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Heaitn  Care  Financing  Administration 
(R-lt7] 

Agency  Information  Collection 
Activities  Proposed  Collection; 
Comment  Request 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 


Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  National 
Provider  System  (NPS);  Form  No.: 
HCFA-R-i87;  Use:  HHS  is 
consolidating  provider  enumeration 
across  programs.  The  NPS  will  be  used 
in  program  operations  and  management 
to  assign  provider  identification 
numbers,  i.e..  billing  numbers  for  claims 
processing  and  payment.  It  will  replace 
the  current  Medicare  Phvsician  and 
eligibility  System  (MPIES)  and  UPIN;  it 
will  replace  the  enumeration  functions 
of  the  Medicare  OSCAR,  CLIA,  and  NSC 
provider  numbering  systems. 
Frequency:  Annually;  Affected  Public: 
Federal  Government,  State,  Local  or 
Tribal  Government,  Individuals  or 
Households,  Business  or  other  for-profit, 
and  Not-for-profit  institutions:  Number 
of  Respondents:  88.  Total  Annual 
Hours:  23.000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFAs  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov  ,  or  to  obtain  the 
supporting  statement  and  any  related 
forms.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
mformation  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  Louis  Blank, 
Room  C2-26-17,  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1850. 
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Dated   August  14    I49f. 
Edwin  ).  Glatzei, 

Director,  Management  Planning  and  Analysis 
Staff.  Office  of  Financial  and  Human 
Resources 

(FR  Doc.  96-21686  Filed  &-23-96;  8:45  am) 
BiLUNG  CODE  4120-03-P 


Healtti  Resources  and  Services 
AdminlstratJon 

Agency  Information  Collection 
Activities;  Proposed  Collection: 
Comment  Request 

In  compliance  wiUi  Uie  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  imder  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 


Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

Uncompensated  Services  Reporting 
and  RecOTdkeeping — 42  CFR  124, 
Subpart  F  (OMB  No.  0915-0077)— 
Extension  and  Revision — Titles  VI  and 
XVI  of  the  PHS  Act,  commonly  known 
as  the  Hill-Burton  Act,  provide  for 
government  grants  and  loans  for 
construction  or  renovation  of  health 
care  faciUties.  As  a  condition  of 
receiving  this  construction  assistance, 


facilities  are  required  to  provide  a 
"reasonable  volimie"  of  services  to 
persons  unable  to  pay.  Fadhties  are  also 
required  to  provide  assurances 
periodically  that  the  required  level  of 
uncompensated  care  is  being  provided, 
and  to  follow  certain  notification  and 
recordkeeping  procedures.  These 
requirements  are  referred  to  as  the 
imcompensated  services  assurance. 

The  regulations  contain  provision  for 
reporting  to  the  government  the  amount 
of  free  care  provided,  as  well  as 
provisions  for  following  certain 
notification  and  recordkeeping 
procedures.  All  of  these  regulations  are 
included  in  this  clearance  request.  The 
Uncompensated  Services  Assurance 
Report  (USAR)  (HRSA  form  710)  is  one 
of  the  methods  of  reporting  the  amount 
of  free  care  provided.  There  are  no 
changes  to  the  USAR  form.  There  will 
be  a  significant  reduction  in  the  burden 
from  the  previous  request  for  OMB 
approval.  Fewer  facilities  are  obUgated 
to  report  since  many  have  met  their 
obligation.  A  new  Charitable  Facilities 
CompUance  Alternative  has  been  added. 
Burden  estimates  are  as  follows: 


Requirer'ie" 


Number  of 
respondents 


Responses 
per  re- 
spondent 


Burden  per 
response 


Total  tx«-- 
den  hours 


Disclosure  Requirements  (42  CFR): 

Publisnea  Notices  (1 24.504(a)) « „ - 

ndividuai  Niotices  (124.504(c))  ~ 

Determinations  of  Eligit)Jlity  (124.507)  

Reporting   Requirements    '^2   CFR) — Uncomw^satec   Services — HRSA  Form  710 

.;SAP     '24  509(3);  

Complaint  information  (124.511(a)): 

individuals » 

Facilities ~ - - ~ 

Application  for  Comoiiance  Alternative  for  Public  Facilities  (124.513(c))  — — 

innua  Cert  ficatior  for  Public  Facilities  (124.509(b)) - 

Application  !c'  Compna'x;e  Atternativp  'c  Small  Obligation  Facilities  (124.514(c))  

Annuai  Certification  'd'  Sma-  ODiigatior-  ^acuities  (124.509(C))  

Application  «o'  Compiiance  Alternative  'o-  Znantable  Facilities  (124.516(c)) 

Annua;  Certification  for  Char;taDie  Facilities  i'.24.516(c))  - 

S  uDtotai — Reporting  and  Disclosure— 309,166 

Recordkeeping  Burden  is  as  follows: 


788 
788 
788 

678 

4 
4 
5 
355 
0 
2 
2 
19 


1 

1 

160 

1 

1 
1 
1 
1 
0 
1 
1 
1 


1 

59 

2 

14 


.25 
.50 


788 

46.492 
252.160 

9,492 

1 
2 

30 

178 

0 

1 

12 
10 


=:eiquirement  (42  CFR) 


Nonaitemative  Facilities  (124.510(a))  

SmeH  Obligation  Facilities  (124.510(b))  ^  .. 

Public  Facilities  (124.610(b)) '  

Subtotal— Recordkeeping— 59,1 00 


Numtier  of 
record- 
keepers 


788 

2 

355 


Hours/facil- 
ity/year 


75 
0 
0 


Record- 
keeping 
burden 


59,100 
0 
0 


'  Requires  facilites  under  the  publk;  facilities  compliance  alternative  and  the  small  ot)ltgatKxi  compliance  alternative  to  maintain  quallficatKXi 

documents  These  are  ordinarilv  retained  bv  facilities  sc  there  is  nc  burden. 
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Total  burden  for  this  project  is 
estimated  to  be  368.266  hours. 

Send  comments  to  Fatncia  Rovston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rocicville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated   .Vagus'  20  1996 

|.  Henry  Mentm, 

Associate  Adm  t  n  istra  lor  for  Policy 
Coordination 

|FR  L)o(    96-21650  Filed  »-23-96;  8:45  am] 

MLUNG  COOC  41«0-tS-«> 


Health  Resources  and  Services 
Administration 

Agency  Information  CoNactton  Activiti«s 
Sutomisaion  for  0M8  Aav««w.  Comment 
AaqiMat 

Periodically,  the  Health  Resources 
and  Services  .administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301  )-443-l  1 29 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Survey  of  Exchange  Visitor  Phvsidans 
Remaining  in  the  United  States  on  a 
Waiver — NEW — A  survey  is  planned  of 
exchange  visitor  physicians,  i.e.. 
physicians  who  entered  the  United 
States  on  a  J-1  visa  to  engage  in 
graduate  medical  education,  who  have 
been  granted  waivers  to  the  return  home 
requirement.  Exchange  visitor  foreign 
physicians  receive  a  J-1  visa  and  agree 
to  return  to  their  home  country  or 


country  of  last  residence  for  a  minimum 
of  two  years  upon  completing  their 
training.  The  Department  of  Health  and 
Human  Services  plans  to  collect 
information  about  practice  specialty  and 
site  of  these  physicians  to  make 
informed  decisions  regarding  the 
implementation  of  waiver  pohcy.  The 
information  to  be  collected  includes: 
basis  of  waiver;  initial  and  current 
geographic  location;  initial  and  current 
medical  specialty,  number  of  years  of 
training  completed  in  the  U.S.;  changes 
of  venue  after  initial  practice  site; 
sequence  of  specialties  after  initial 
practice  specialty;  and  related 
information. 


Type  o(  Fonn 


Suvey  of  Physicians  witti  J-1  Visa  Waivers  ._., 


Number  ot 
respondents 


1,240 


FrequerKy 
of  response 


Hours  pw 
response 


Total  bur- 
den hours 


.33 


413 


Written  eomnients  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  s«'nf  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Mousing  Branch.  Office  of  Management 
and  Budget   New  Executive  Office 
Building.  Room  10235,  Washington, 
D.C.  20503. 

Dated:  .August  19,  1996. 
I   Henrv  .Mont«!«. 

.A-ssix  latt'  Administrator  for  Policy 

Coordi-ation 

lFR[>x:  '«>-216,'50  Filed  »-23-96;  8:45  ami 
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HeaJth  Resources  and  Services 
Administration 

Agency  Information  CoMection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodicaiiy,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  .Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3.5)  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

TTie  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Organ  Procurement  and 
Transplantation  Network  (OPTN)  Oata 
System  (OMB  No.  0915-0157)— 
Extension  and  Revision — ^The  data 
collection  system  of  the  OPTN  and 
Scientific  Registry  provides  for 
collection  of  data  on  organ 
transplantation,  including  heart,  kidney, 
liver,  heart-lung,  pancreas  and  small 
intestine  transplants.  The  OPTN  data 
collection  is  required  under  Section  372 
of  the  Public  Health  Service  Act  and 
includes  data  on  pre-transplant 
activities.  This  includes  cadaveric  and 
live  donor  characteristics,  and 
histocompatibility  testing  that  is  used  in 
the  matching  of  donor  organs  with 
recipients.  Section  373  of  the  Public 
Health  Service  act  requires  the 
Scientific  Registry  to  collect,  analyze 
and  report  on  clinical  and  scientific  data 
of  importance  to  post-transplant  graft 
and  patient  function.  This  involves  a 
routine,  periodic,  submission  of  data  for 
each  organ  transplant  patient  at  the  time 
of  transplant,  one-year  (or  six  months 
for  heart  transplant  patients),  and 


annually  post-transplant  until  graft 
failure  or  patient  death 

information  and  data  collected  by  the 
OPTN  and  Scientific  Registrv'  are  used 
primarily  to  match  donor  organs  with 
recipients,  analyze  policies  for  the 
allocation  of  donor  organs,  and  assess 
the  clinical  outcomes  of  transplantation. 
The  data  are  also  used  by  the 
committees  and  Board  of  Directors  of 
the  OFTN  for  developing  and  reviewing 
poUcies  related  to  allocation,  patient 
listing  criteria,  optimal  organ 
preservation  times,  and  infectious 
disease  screening 

Respondents  include  organ 
procurement  organizations  (for 
cadaveric  donor  data), 
histocompatibility  laboratories  (for 
tissue  typing  data),  and  transplant 
hospitals  (for  pre-  and  post-transplant 
data  on  recipients)  The  data  are  used  to 
issue  two  key  report.s — the  Annual  Data 
Report  and  the  Report  of  Patient  and 
Graft  Survival  Rates  (issued  biennially). 

HRSA  proposes  to  make  onlv  minor 
changes  to  the  data  elements,  to  obtain 
more  detailed  information  on  transplant 
patients  and  their  post -clinical  course. 
For  example,  additional  categories  will 
be  added  to  several  items  on  the  forms. 

The  estimated  annual  response 
burden  is  as  follows: 


UMI 


Federal  Register  /  Vol.  61.  No.  166 

/  Monday. 

August  26. 

1996  /  Notices 

43777 

NLimt)ef  0* 

i 

Number  oi 

'esponses 

"  3ta" 

"-iCXXS    l>t' 

"  3ta  rw 

Form  type 

respondents 

oer  -e- 
sponden! 

•esoonses 

■esoonse 

Der  'xxj'-'- 

Cadaver  Dcvxx  Registration/Referral  ~ 

69 

217 

15,000 

02 

3.000 

1  rumn  HrifW  Rftni<itrsitMVl                             -..^...........................■■•••••■> •••••« 

n 

54 

3,7M 

02 

740 

Dorux  Histocompatib»)ity  ~ - 

51 

196 

10.000 

0.1 

1,000 

Potential  Recipient  Form  - .■•" 

69 

275 

19.000 

0.1 

1,900 

PcMMTuAnt  Hi<it(V;r>mf4flti^>ilitv                               ...................     .■•.•••■■■••••••••>•••■• 

51 

392 

20.000 

0.1 

2,000 

Transplant  Candidate  Registration ~ — 

69 

638 

44.000 

0.1 

4.400 

Thoracic  Registration ~..~ . - 

166 

21 

3,500 

0.3 

1,050 

T^wftfur  Fcittosw-i  in                           .^^..^..^..-..^u.......***.....************-*******'**** 

166 
248 

101 
49 

16,800 
12,200 

0.2 
0.2 

3,360 

K  idney  Registration 

2,440 

Kidney  Fo«ow-Up » ~ 

248 

448 

111.000 

0.1 

11.100 

Liver  Registration  — — ~ ~ 

119 

34 

4.000 

0.4 

1,6iO 

Liver  FoHow-Up   „...-..~..... — »..~ ".~ 

119 

176 

21,000 

0.3 

6,300 

Pancreas  Registration  ~ ~ 

120 

8 

1,000 

0.2 

200 

Parv^ro£kC  Priilr»^-i  In                                                        .     ....»..»...»....HHH....Ba>a»aa 

120 

34 

4,1  W 

0.2 

820 

intestir>e  RegisfratKXi ...... ~ "•••.■• 

26 

4 

100 

0.2 

20 

Intestine  Fo«ow-Up  „ 

26 

8 

200 

0.2 

40 

Total  

799 

357 

285,600 

0.14 

39.970 

Written  comments  and 
recommendations  concerning  the 
proposed  information  coiiection  should 
be  sent  within  30  days  of  this  notice  to: 
Alhson  Eydt.  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building.  Room  10235,  Washington, 
D.C.  20503. 

Dated:  August  19,  1996 
).  Henry  N4ontes, 

Associate  Administrator  for  Policy 

Coordination 

IFR  Doc  96-21730  Filed  8-23-96;  8:45  am) 
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DSPARTMENT  OF  THE  tNTERlOW 

Fish  and  Wildtife  Service 

Notice  of  Availability  of  a  Dran 
Recovery  Plan  for  the  Wetland  ar>d 
Aquatic  Species  of  the  Owens  Basin, 
Inyo  and  Mono  Counties.  California,  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

hiterior. 

ACTION:  Notice  of  document  availability. 

SUMHHARY:  The  US  Fish  and>Wildlife 
Service  (Ser\'ice)  announces  the 
availability  for  public  review  of  a  draft 
recoverv  plan  for  endangered,  proposed, 
and  species  of  concern  found  m  the 
wetland  and  aquatic  habitats  of  the 
Owens  Basin  in  Inyo  and  Mono 
Counties.  California  The  recovery  plan 
targets  recovery  of  1 1  species  found 
throughout  the  Owens  River  dramage  on 
State.  Federal  and  Private  lands.  The 
Ser\ice  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 


October  25. 1996  to  ensure 

consideration  by  the  Service. 

ADDRESSES:  The  draft  recovery  plan  is 
available  for  public  inspection,  by 
appointment,  during  regular  business 
hours  ("30  am.  to  4:30  p.m.  Monday 
through  Fndav]  at  the  Service's  Ventura 
Field  Office.  2493  Portola  Road,  Suite  B. 
Ventura,  California.  93003.  phone  805- 
644-1766.  A  copv  of  the  draft  recovery 
plan  can  be  obtained  from  the  Service's 
Regional  Office  at  911  N.E.  11th 
Avenue.  Portland,  OregCKi,  97232-4181, 
phone  503-231-6131.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  Ventura  Field  Office. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection  by  appointment  at  the 
Ventura  Field  Office 

FOR  FUflTHER  IMFORMATKX  CONTACT: 
Ms.  Cat  Brown  in  the  Vent\ua  Field 
Office  (see  ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help  • 
guide  recovery  efforts,  the  Service 
prepares  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
listed  species,  establish  criteria  for  the 
recovery  levels  for  reclassification  from 
endangered  to  threatened  or  removal 
from  the  list,  and  estimate  the  time  and 
cost  for  implementing  the  needed 
recovery  measures. 


The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  Usted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportimity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
Service  will  consider  all  infcMination 
presented  during  a  public  comment 
period  prior  to  approval  of  each  new  or 
revised  recovery  plan.  The  Service  and 
other  Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  draft  recovery  plan  for  the  Owens 
Basin  wetland  and  aquatic  species 
addresses  conservation  of  the  following 
species:  Owens  tui  chub,  Owens 
pupfish.  Fish  Slough  milk-vetch,  Owens 
speckled  dace,  Long  Vally  speckled 
dace,  Inyo  County  mariposa  Uly.  Owens 
Valley  checkerbloom,  Fish  Slough 
springsnail.  Owens  Valley  springsnail, 
Aardhal's  springsnail,  and  Owens 
Valley  vole.  Owens  tui  chub  and  Owens 
pupfish  are  federally  Usted  as 
endangered,  {md  the  Fish  Slough  milk- 
vetch  has  been  proposed  for  listing  as 
endangered.  All  of  these  species  are 
threatened  by  loss  and  degradation  of 
wetland  and  aquatic  habitats. 

The  draft  recovery  plan  was 
developed  in  accordance  with  the 
Service's  recent  policy  emphasizing  an 
ecosystem  approach  to  conservation  of 
endangered  species.  The  goal  of  the 
recovery  plan  is  to  restore  the  target 
species  to  secure  status  within  their 
natural  habitats.  Protecting  the 
ecosystem  of  endangered  species  in  the 
Owens  Basin  will  also  protect  other 
locally  rare  species,  and.  it  is  hoped, 


43778 


Federal  Register  /  Vol.  61.  No.  166   ^  Monday.  August  26,  1996  /  Notices 


ISS 


avert  future  declines  in  plant  and 
wildlife  populations  that  could  lead  to 
future  listings 

The  draft  recovery  plan  was 
developed  with  the  participation  of 
State  and  Federal  land  management 
agencies,  local  agencies  and  property 
owners,  including  the  California 
Department  of  Fish  and  Game,  U.S. 
Bureau  of  Land  Management,  Inyo 
National  Forest,  and  the  Los  Angeles 
Department  of  Water  and  Power.  The 
plan  calls  for  restoration  of  wetland  and 
aquatic  habitats  throughout  the  Owens 
River  drainage  The  plan  describes  tasks 
that,  when  accomplished,  should  ensure 
the  survivai  of  target  species,  and 
thereby  lustifv  their  removal  from  the 
endangered  and  threatened  species  list. 

Public  Comments  Solicited 

The  Service  solicits  wntten  comments 
on  the  recover,'  plan  described  herein. 
All  comments  received  by  the  date 
specified  above  will  be  considered  prior 
to  approval  of  the  plan. 

Authority 

The  authority  for  this  action  Is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  !une  12,  1996. 
Thomas  Dyryer. 

Acting  Regional  Director,  U.S.  Fish  and 

Wildlife  Service.  Region  1. 

IFR  Doc  96-21 700  Filed  8-23-96;  8:45  am] 
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Bureau  of  Land  Management 

[OR-110-6310-04-G015;  GP9-156] 

Emergency  Closure  of  Public  Lands 
Josephine  County,  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Emergency  closure  of  public 
lands  and  access  roads  in  Josephine 
County,  Oregon. 

sommary:  Notice  is  hereby  given  that 
certain  public  lands  in  fosephine 
County,  Oregon  are  hereby  temporarily 
closed  to  all  public  use,  including 
vehicle  operation  and  sightseeing,  from 
August  12.  1996,  until  notice  is 
rescinded.  The  closure  is  made  under 
the  authority  of  43  CFR  9268.3(d)(l)(l) 
and  8364.1(a). 

The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  follows: 

BLM  roads  40- 7-1,  40-7-1.1,  40-7-4.  40- 
7-11.2,  40-7-13,  and  40-7-13.3.  All  BLM 
lands  in  T  40  S  .  R.  7  W.,  Sections  1. 11, 12, 
13.  and  14,  Willaniette  Meridian,  Josephine 
County.  Oregon. 


The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees;  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  and  the 
holders  of  BLM  permits  and/or 
contracts.  Access  by  additional  parties 
may  be  allowed,  but  must  be  approved 
by  the  Authorized  Officer  or  his 
representative. 

Any  person  who  fails  to  comply  vdth 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  $1,000.00  and/ or 
imprisonment  not  to  exceed  12  months, 
as  well  as  the  penalties  provided  under 
Oregon  State  law. 

The  pubhc  land  temporarily  closed  to 
unauthorized  public  use  under  this 
order  will  be  posted  with  signs  at  points 
of  public  access. 

The  purposes  of  this  emergency 
temporary  closure  is  to  protect  persons 
from  potential  harm  and  protect 
valuable  public  property  from 
authorized  use. 

This  closure  is  effective  from  August 
12,  1996,  until  this  notice  is  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jones,  District  Manager,  Medford 
District  Office,  at  (541)  770-2200. 

Dated:  August  12, 1996. 
Wayne  M.  Kuhn, 

Medford  Associate  District  Manager. 
(FR  Doc  96-21429  Filed  8-23-96;  8:45  am] 
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lNV-020-1430-011 

Paradise- Demo  and  Sonoma-Gerlach 
(Lands)  Management  Framework  Plans 
AmencJment  and  Environmental 
Assessment,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  and  scoping 
period. 

SUMMARY:  The  Bureau  of  Land 
Management  intends  to  amend  the 
Lands  portion  of  the  Paradise-Denio  and 
Sonoma-Gerlach  Management 
Framework  Plans.  The  purpose  of  these 
amendments  is  to  give  the  Winnemucca 
District  more  flexibility  to  consider 
requests  for  disposal  and  acquisition 
actions  that  involve  parcels  ^at  have 
not  previously  been  specifically 
identified  in  existing  land  use  plans. 

Lands  considered  for  acquisition 
would  serve  certain  purposes. 
Additionally,  lands  considered  for 
disposal  would  be  evaluated  based  on 
criteria  including,  but  not  limited  to, 
public  resource  values  or  concerns. 


accessibility,  and  other  factors.  All  land 
disposal  actions  are  discretionary. 
Exchange  is  the  preferred  method  of 
disposal,  but  sales  would  be  considered 
where  more  efficient.  Disposal  of  these 
lands  would  be  made  on  a  case-by-case 
basis,  and  would  be  accomplished  by 
the  most  appropriate  disposal  authority. 
All  lands  considered  for  disposal  must 
meet  one  or  more  of  the  criteria  outlined 
in  Sec.  203(a)  of  the  Federal  Land  Policy 
and  Management  Act.  A  30-day  scoping 
period  to  solicit  pubhc  comment  on  the 
Paradise-Denio  and  Sonoma-Gerlach 
(Lands)  Amendments  is  scheduled. 
DATES:  All  comments  must  be  submitted 
in  writing  and  postmarked  no  later  than 
September  30,  1996 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Ron  Wenker,  District 
Manager,  Winnemucca  District  Office, 
5100  E.  Winnemucca  Boulevard, 
Winnemucca,  NV  89445. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Figarelle,  Realty  Specialist,  at  the 
above  Wirmemucca  District  Office 
address  or  telephone  (702)  623-1500. 

Dated:  .August  15,  1996. 
Ron  Wenker, 

District  Manager.  Winnemucca.  Nevada. 
(FR  Doc  96-21602  Filed  8-23-96;  8:45  am] 
aiLUNG  cooe  43ia-HC-p 

nt>-060-1430-01;  IDI-31387] 

Notice  of  Realty  Action:  State 
Indemnity  Selection  Classification, 
Boundary,  County,  ID 

SUMMARY:  The  following  public  land  in 
Boundary',  County.  Idaho  has  been 
examined  and  found  suitable  for 
classification  and  conveyance  to  the 
State  of  Idaho  under  the  provisions  of 
Sections  2275  and  2276  of  the  Revised 
Statutes,  as  amended  (43  U.S.C.  851, 
852).  It  will  be  managed  by  the  State  as 
school  endowment  land  to  provide  the 
highest  possible  return  to  the  school 
endowment  fund. 

T.  62  N.,  R.  1  W.,  Boise  Meridian 

Section  25,  WV2SWV4, 
T.  62  N.,  R.  2  E.,  Boise  Meridian 

Section  23,  lot  13. 

The  land  is  not  needed  for  federal 
purposes.  Conveyance  is  consistent  with 
current  and  proposed  Bureau  of  Land 
Management  and  local  planning  and  is 
in  the  public  interest. 

When  issued,  the  patent  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  A  reservation  to  the  United  States 
of  America  for  rights-of-way  for  ditches 
and  canals  constructed  by  the  authority 
of  the  Act  of  Congress  approved  August 
30,  1890  143  U.S.C.  945]. 
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2.  IDl-23802;  A  road  reservation  to 
the  U.S. DA.  Forest  Service  m  the 
WV2SWV4  of  section  25,  T.62N.,  R.lW. 

3  IDI-21932  P;  A  warranty  deed 
between  Hubbard,  et.al,  and  the  United 
States  of  Amenca  affecting  the 
WV2SWV4  of  section  25,  T  62N..  R.lW. 

4.  IDl-29409;  A  road  right-of-way  to 
Jessie  Ellis  in  lot  13,  Section  23,  T.62.N., 
R.2E. 

Detailed  information  regarding  this 
action  is  available  for  review  at  the 
office  of  the  Emerald  Empire  Resource 
Area.  Bureau  of  Land  Management, 
1808  North  Third  Street,  Coeur  d'Alene. 
Idaho. 

For  a  period  of  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  mav  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  land 
to  the  Area  Manager.  Emerald  Empire 
Resource  Area  Office.  1808  North  Third 
Street,  Coeur  d'Alene,  ID  83814. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  these  lands  for  disposal 
for  public  purposes  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  state  and  federal 
programs. 

Apphcation  Comments:  Interested 
parties  may  submit  comments  regarding 
the  disposal  of  these  lands  to  the  State 
of  Idaho,  whether  the  BLM  followed 
proper  administrative  procedures  in 
reaching  their  decision,  or  any  other 
factors  not  directly  related  to  the 
suitability  of  the  land  for  public 
purposes. 

Comments  received  on  the 
classification  will  be  answered  by  the 
State  Director  with  the  right  to  further 
comment  to  the  Secretary.  Comments  on 
the  application  will  be  answered  by  the 
State  Director  with  the  right  of  appeal  to 
the  Interior  Board  of  Land  Appeals 
(IBLA). 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  irom  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  August  18.  1996. 
Fritz  U.  Reanebaiun, 
District  tAanager. 
(FR  Doc.  96-21685  Filed  8-23-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 
[OJP(NU)No.  1098] 
RIN  1121^A4« 

Deadline  Extension  for  ttie  National 
Institute  of  Justice  Solicitation  for 
Evaluations  of  the  Residential 
Substance  Abuse  Treatment  for  State 
Prisoners  Program 

AGENCY:  OfBce  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Solicitation  deadline  extension 
to  October  4,  1996. 

SUMMARY:  Deadline  extension  for  the 
National  Institute  of  Justice 
"Solicitation  for  Evaluations  of  the 
Residential  Substance  Abuse  Treatment 
for  State  Prisoners  Program." 
DATES:  The  EXTENDED  deadline  for 
receipt  of  proposals  is  close  of  business 
on  October  4,  1996. 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Waugh,  U.S.  Department  of 
Justice  Response  Center,  at  800-421- 
6770  (in  Metropolitan  Washington,  DC, 
202-307-1480). 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  authorizes 
programs  to  support  both  treatment  and 
punishment  of  drug-using  and  violent 
offenders.  The  Residential  Substance 
Abuse  Treatment  for  State  Prisoners 
Formula  Grant  Program,  created  by 
Subtitle  U  of  the  Act,  addresses  the 
treatment  goal  by  providing  funding  for 
the  development  of  substance  abuse 
treatment  programs  in  State  and  local 
correctional  facilities.  States  are 
encouraged  to  adopt  comprehensive 
approaches  to  substance  abuse 
treatment  for  offenders,  including 
relapse  prevention  and  aftercare 
services.  Program  grant  awards  will  be 
made  to  the  State  office  that  is 
designated  under  Section  507  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  to  administer  the  Edward  Byrne 
Memorial  State  and  Local  Law 
Enforcement  Assistance  Formula  Grant 
Program. 

The  National  Institute  of  Justice  (NIJ) 
is  soliciting  proposals  for  evaluations  of 


the  Residential  Substance  Abuse 
Treatment  for  State  Prisoners  Program. 
It  is  anticipated  that  up  to  ten  awards 
will  be  made  for  local  evaluations  of 
programs  in  individual  States 
participating  in  the  Program.  Each  of 
these  awards  is  exi}ected  to  be  funded 
for  up  to  $50,000  for  a  period  of  up  to 
15  months.  Researchers  will  be  eUgible 
to  conduct  at  most  one  local  evaluation 
in  collaboration  with  the  appropriate 
state  agencies;  these  funds  are  intended 
to  encourage  multiple,  non-redundant 
evaluations  and  build  research  capacity 
in  this  topic  area.  It  is  anticipated  that 
one  award  will  be  given  to  conduct  a 
national  evaluation,  that  the  amount  of 
this  award  will  be  up  to  $500,000  and 
that  the  duration  will  be  up  to  24 
months.  Interested  organizations  should 
call  the  National  Criminal  Justice 
Reference  Service  (NCJRS)  at  1-800- 
851-3420  to  obtain  a  copy  of 
"Solicitation  for  Evaluations  of  the 
Residential  Substance  Abuse  Treatment 
for  State  Prisoners  Program"  (refer  to 
dociiment  no.  SL000176).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
ncjrsbbs.ncj-rs.org,  or  gopher  to 
ncjr8.org:71.  For  World  Wide  Web 
access,  coimect  to  NCJRS  Justice 
Information  Center  at  http;// 
www.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-73&-8895. 
Set  modem  at  9600  baud,  8-^-1. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc,  96-21591  Filed  8-25-96:  8:45  am] 
BILUNQ  COOE  4410-18-M 


DEPARTMENT  OF  ^.ABOR 

Lat>or  Acvisory  Corr.minee  for  TraOe 
Negotiations  and  Trade  Policy; 

Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92—463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  September  19, 1996, 
10:00  am-12:00  noon,  U.S.  Department  of 
Labor,  Room  S-1011,  200  Constitution  Ave., 
NW.,  Washington.  D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policv-.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b{c)(9)(B)  it  has 
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been  determined  that  the  meeting  will  be 
eoncerned  with  matters  the  uiM.iosure  of 
which  would  seriously  compromise  the 
Ck)vernments  negotiating  obiectives  or 
bargaining  positions  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

Fnr  further  information,  contact:  Jorge 
Perez-Lopez.  Director.  Office  of  International 
Economic  .\ffairs.  Phone:  ;202)  21»-7597. 

Signed  at  Washington,  D.C  this  20th  day 
of  .August  \^9(i 
Andrew  J.  Samet, 

Acting  Deputy  Under  Secretary.  Internationa] 
Affairs. 
IFR  Doc.  96-21633  Filed  8-23-96;  8:45  ami 

BILUMO  COOe  «610-^»-M 


Empk>ym«nt  and  Trair>ing 
AdmM^sbvtion 

(TA-W-32,51«] 

Bustor  Brown  Appar«<,  Inc.,  Sytva,  NC, 
Notica  of  Termination  of  tnvevHgation 

PxiTsuant  to  Section  22 1  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiateci  on  July  8.  1996  in  response  to 
a  worker  petition  which  was  filed  June 
26,  1996  on  behalf  of  workers  at  Buster 
Brown  Apparel,  Sylva,  North  Carolina 
(T.\-W-32,516). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certificatim 


(TA-W-32,260B).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  13th  day 
of  August  1996. 
RimmII  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-21636  Filed  8-23-96;  8:45  am] 


Investigations  Regarding  Certifications 

of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H, 
Chapter  2,  of  the  Act.  The  investigations 

Appendix 

[Petitions  Insti^Jted  on  08/05/96] 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
5, 1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shov«i  below,  not  later  than  September 
5, 1996 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
AdJiustment  Assistance,  Employment 
and  Training  .Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  5lh  day  of 
.August.  1996 
Russell  Kile, 

Acting  Program  Manager,  Policy  and 
Reemplovment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 


Sut)ject  firm 
(petitioners) 


Location 


Date  of 
petition 


Product(f) 


32,604 
32.606 
32.606 
32,607 
32,608 
32,609 
32,610 
32.611 
32,612 
32,613 
32,614 
32,615 
32,616 
32,617 
32,6 '8 
32.619 
32,620 
32.621 
32.622 
32,623 


Dana  Manulactunng,  inc  (Comp)  .... 
Keystone  Transformer  Co  (Wkrs)  ... 
Bonaventure  Textiles  USA  (Wkrs)  .. 

Katie  BfOoKe.  inc  (Comp)  

Crown  Pacific  Ltd  iWCIW)  

Falters  Co  (WkrS;    

Runny meOe  Mills,  inc  (Comp)  

J,M.  HuOer  Corp  fCompi     ,...«, 

Northwest  Alloys,  inc  'Wkrs) „ 

Text)erTv  Container  Corp  (Wkrs) 

i.R  Hexfet  Amenca  (Wkrs)  

Burlington  Klopman  ^abric  (Comp) 

US  Bureau  of  Mines  (Wkrs) 

Joiie  Hanctoag  -Wkrs) 

Apparel  Sen^rces  Co.,  Inc  (Comp)  ., 

Ontario  Enterpnses  (Comp)  , 

Shell  Chemical  Co  (Comp)  , 

Tn  Tech  Tool  &  Design  (Comp) , 

Bee  Jay  Apparei  inc  (Comp)  , 

Oak  Loom  Ctothes,  Inc  (Wkrs)  , 


ProvkJence,  Rl  

Pennstxjrg,  PA  . , 

New  York.  NY  

Avon,  MA  

Redmond.  OR 

Millbury,  Ma 

Tarboro,  NC  

Houston,  TX 

Addy,  WA 

Houston,  TX 

Temecula,  CA 

Hurt,  VA  

Lakewood,  CO  

Hiateah,  PL 

Andalusia,  AL 

Ontario,  CA  

Apple  Grove,  WV  

So.  Bound  Brook,  NJ 

Sparta,  TN 

Baltimore,  MD  


07/18/96 
07/18/96 
07/18/96 

07/10/96 

07/14/96 
07/23/96 
07/19/96 
07'26<^ 
07,' 18/96 
06/28/96 
06/17/96 
07/17/96 
06/23/96 
07/10/96 
07/25/96 
07/19/96 
07/19/96 
05/15/96 
07/25/96 
06/17/96 


Die  Cut  Satin  Cover  Pads,  for  Jewelry. 

Transformers  and  BaHast. 

Designers  of  Ladies'  Sportswear. 

Ladies'  Apparel 

Plywood  Sheeting. 

Industnal  Felt. 

Knitting  arxl  Finishing  of  Socte. 

Oil  and  Gas. 

Pure  Metal  Magnesium. 

Plastic  Bottles. 

Semi-Conductors. 

Poly  Twills  and  Poplins 

World  Commodrty  Availability  Studies. 

Ladies'  Handtiags 

Sewing  Aids  for  Sewing  Machines. 

Purchasing  of  Construction  Products. 

Polyester  Resins. 

Plastic  Adapter  Parts 

Ladies'  Blouses  and  Pants 

Men's  Suits,  Coats,  Pants,  Vest. 
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IFR  Doc   96-21634  F:!ed  8-23-96:  8  45  am' 
BtLUMG  COOC  «S10-30-M 


[TA-W-32,539] 

Digital  Equipment  Corporation, 
Storage  Manufacturing  including 
Leased  Workers  of  Manpower 
Temporary  Service,  Rubicon  Staffing. 
Tad  Resources,  Kelly  Services,  Olsten 
Staffing,  and  Technical  Aid  Staffing, 
Colorado  Springs,  CO,  And  including 
Leased  Workers  of  Crown  Lift  Trucks, 
Aurora,  CO,  and  Computer  Merchant, 
Norweii,  MA,  Amended  Certification 
Regarding  Eligibiltty  To  Apply  for 
Worker  Adjustment  Assistance 

in  ari  ordance  mth  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
23,  1996,  applicable  to  all  workers  of 
Digital  Equipment  Corporation,  Storage 
Manufacturing,  Colorado  Springs, 
Colorado  The  notice  was  published  in 
the  Federal  Register  on  August  6, 1996 
(61  FR  40852). 

At  the  request  of  the  State  agency,  the 
Depanment  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
State  agency  reports  that  employees  of 
several  temporary  agencies  were 
directly  involved  in  the  manufacturing 
of  the  storage  devices  produced  by 
Digital  Equipment  Corporation  in 
Colorado  Springs.  Based  on  these 
findings,  the  Department  is  amending 
the  certification  to  include  leased 
workers  from  Manpower  Temporary 
Service,  Rubicon  Staffing,  TAD 
Resources,  Kelly  Services,  Olsten 
Staffing,  Technical  Aid  Staffing,  ail 
located.in  Colorado  Springs,  Colorado, 
and  leased  workers  from  Crown  Lift 
Trucks,  Aurora,  Colorado  and  Computer 
Merchant,  Norwell,  Massachusetts. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Digital  Equipment  Corporation,  Storage 
Manufacturing  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-32,539  is  hereby  issued  as 
follows; 

All  workers  of  Digital  Equipment 
Corporation,  Storage  Manufscturing, 
Colorado  Springs,  Colorado,  and  leased 
workers  of  Manpower  Temporary  Service, 
Rubicon  Staffing.  TAD  Resources.  Kelly 
Services,  Olsten  Staffing,  Technical  Aid 
Staffing,  all  located  in  Colorado  Springs, 
Colorado,  and  leased  workers  of  Crown  Lift 
Trucks.  Aurora,  Colorado  and  Computer 
Merchant,  Norwell,  Massachusetts,  engaged 
in  the  production  of  storage  devices  for  the 
Digital  Equipment  Corporation  in  Colorado 
Springs,  Colorado,  who  became  totally  or 


partially  separated  from  employment  on  or 
after  June  27.  1995.  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  14th  day  of 
August  1996. 

RusseU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
A  djustment  Assistance. 
IFR  Doc.  96-21638  Filed  ft-23-96;  8:45  am] 

BttLING  coot  «51&-»-M 


rrA-W-^2.449] 

Glencraft  Lingene  Inc.,  New  York,  NY: 
Wotice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  17,  1996  in  response 
to  a  worker  petition  which  was  filed 
May  28,  1996  on  behalf  of  workers  at 
Glencraft  Lingerie  Inc.,  New  York,  New 
York  (TA-W-32,449). 

The  petitioning  group  of  workers  are 
covered  luider  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-31,946A).  Consequently,  further 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  13th  day  of 
August  1996. 

RimmU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-21635  Filed  8-23-96;  8:45  am] 

BILLING  coot  4Sia-30-M 


p-A-W-32.5651 

Koomey  Inc  .  Brookshire  TX  Notice  of 
Termination  o*  invesHgation 

Piusuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  22,  1996  in  response  to 
a  worker  petition  which  was  filed  on 
July  3, 1996  on  behalf  of  workers  at 
Koomey  Inc.,  Brookshire,  Texas. 

Ail  workers  were  separated  &x)m  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  in  Washington,  DC  this  26th  day  of 
July,  1996. 

RusaeU  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-21642  Filed  8-23-96;  8:45  am) 
HLUNG  CODE  461»~*0-M 


fTA-W-,32.433   '  A^»«»^.32,433A,  TA-W- 
32.4338   TA-W-32  433C) 

Paramount  H«aOw«a'   incorporatec 
Bemie  MO  Gerald,  MO  Bcurt>or,   MO, 
and  Rosebud  MO   AmenOeo 
Certification  Regarding  Eitgibtilty  Tc 
Apply  fo'  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
10,  1996,  applicable  to  all  workers  of 
Paramount  Headwear,  Incorporated, 
Bemie,  Missouri.  The  notice  was 
published  in  the  Federal  Register  on 
August  6,  1996  (61  40852). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  subject  firms'  Gerald, 
Bourbon  and  Rosebud,  Missoiui 
locations.  The  workers  are  engaged  in 
the  production  of  hats  and  caps. 

The  intent  of  the  Dejjartment's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  hats 
and  caps  and  provided  administrative, 
engineering,  office,  warehouse,  sales 
and  distribution  services.  Accordingly, 
the  Department  is  amending  the 
certification  to  cover  the  workers  of 
Paramoimt  Headwear,  Incorporated 
located  in  Gerald.  Boiubon  and  Rosebud 
Missouri,  respectively. 

The  amended  notice  applicable  to 
TA-W-32,433  is  hereby  issued  as 
follows: 

All  workers  of  Paramount  Headwear, 
Incorporated,  Bernie,  Missouri  (TA-W- 
32,433),  Gerald.  Missouri  (TA-W-433A), 
Bourbon,  Missouri  (TA-W-433B)  and 
Rosebud,  Missouri  (TA-W-32,433C)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  2, 1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Sis^ned  at  Washington.  E)C  this  14th  day  of 
August  1996 
Russeil  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Ppemplovwent  Services,  Office  of  Trade 
Adjustment  Assistance. 
,¥R  Doc  96-2163"  Filed  8-23-96;  8:45  ami 

aiLUNQ  COOE  *ilO-»-4t 


[TA-W-31,7421 

Quantum  Corporation,  High  Capacity 
Storage  Group,  Shrewsbury,  MA, 
Including  Contract  Workers  of  TAD 
Technical  Services,  Framingham,  MA, 
and  Including  Contract  Workers  of 
Select  Temporary  Services,  inc., 
Worcester,  MA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  il9  U.S.C.  2273)  the 
Department  of  l^bor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adiustment  Assistance  on  April 
15.  1996,  applicable  to  all  workers  of 
Quantum  Corporation,  High  Capacity 
Storage  Group.  Shrewsbury, 
Massachusetts  The  notice  w,^s 
published  in  the  Federal  Register  on 
February  28.  1996  (61  FR  18758).  The 
worker  certification  was  amended  July 
22.  1996.  to  include  leased  workers  of 
T.\D  Technical  Services,  Shrewsbury. 
Massachusetts,  engaged  in  the 
production  of  computer  drives  and 
other  computer  components  for 
Quantum  Corporation,  Shrewsbury.  The 
amended  notice  will  soon  be  published 
in  the  Federal  Register. 

.At  the  request  of  workers  of  Select 
Temporary  Services,  Inc.,  Worcester, 
Massachusetts,  the  Department 
reviewed  the  certification  for  workers  of 
Quantum  Corporation,  Shrewsbury, 
Massachusetts.  Based  on  new  findings, 
the  Department  is  amending  the 
certification  to  include  contract  workers 
from  Select  Temporary  Services,  Inc., 
Worcester,  Massachusetts,  engaged  in 
the  production  of  computer  drives  and 
assemblies  for  Quantum  Corporation. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  at 
Quantum  Corporation,  High  Capacity 
Storage  Group,  Shrewsbury, 
Massachusetts,  including  contract 
workers,  adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-31,742  is  hereby  issued  as 
follows: 

All  workers  of  Quantum  Corporation,  High 
Capacity  Storage  Group.  Shrewsbury, 
Massachusetts,  and  contract  workers  from 
TAD  Technical  Services,  Framingham, 
Massachusetts,  and  workers  of  Select 
Temporary  Services,  Inc.,  Worcester, 
Massachusetts,  engaged  in  the  production  of 


computer  drives  and  other  computer 
components  for  the  Quantum  Corporation, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  4, 
1994,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  13tfa  day  of 
August,  1996. 
RunUT.Kiie, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-21640  Filed  8-23-96;  8:45  ami 

BH.UNO  COOC  4610-3IMI 


[TA-W-32,47e] 

Vanguard  Products  Corporation, 
Berkeley  Springs  WV;  Notice  of 
Revised  Determination  on 
Reconsideration 

On  July  23,  1996,  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  all  workers  of  Vanguard 
Products  Corporation  located  in 
Berkeley  Springs.  West  Virginia.  The 
notice  was  published  in  the  Federal 
Regiflter  on  August  6, 1996  (61  FR 
40852). 

By  letter  of  July  29,  1996,  the 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
findings  in  this  case.  The  petitioners 
present  evidence  that  the  Department's 
survey  of  Vanguard's  customers  was 
incomplete. 

Investigation  findings  revealed  that 
sales,  production  and  employment  at 
the  subject  firm  declined.  The  plant  was 
expected  to  close  in  Jime  1996.  It  is 
anticipated  that  all  workers  will  be 
separated  from  employment  by  August 
15, 1996.  The  workers  produce  golf 
bags. 

Findings  on  reconsideration  show 
that  a  major  customer  of  Vanguard 
Products  Corporation  increased  its 
reliance  on  imports  of  golf  bags  while 
reducing  purchases  from  Vanguard. 

Other  findings  on  reconsideration 
show  that  the  quantity  of  U.S.  imports 
of  golf  bags  increased  46%  percent 
between  1994  and  1995,  and  increased 
by  almost  500%  during  the  twelve- 
month period  of  April-March  1995- 
1996  compared  to  the  same  twelve- 
month period  a  year  earlier. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
golf  bags  contributed  importantly  to  the 
declines  in  sales  or  production  and  to 


the  total  or  partial  separation  of  workers 
of  Vanguard  Products  Corporation, 
Berkeley  Springs,  West  Virginia.  In 
accordance  with  the  provisions  of  the 
Act,  1  make  the  following  certification: 

All  workers  of  Vanguard  Products 
Corporation,  Berkeley  Springs.  West  Virginia 
who  became  totally  or  partially  separated 
from  empiovrcent  on  or  after  lune  1 1.  1995 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  14th  day  of 
August  1996 

Russell  T  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  .Assistance. 
[FR  Doc.  96-21639  Filed  8-23-96;  8:45  am) 
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Job  Training  Partnership  Act:  Intertltle 
Transfers  of  Funds 

agency:  Employment  and  Training 
Administration,  Labor, 
action:  Notice. 

SUMMARY:  The  Department  of  Labor  is 
publishing  for  public  information  a 
Training  and  Employment  Guidance 
Letter  on  the  subject  of  lob  Training 
Partnership  Act  fJTPAl  Intertitie 
Transfers  of  Funds.  The  purpose  of  this 
directive  is  to  provide  guidance  on 
intertitie  transfers  and  respond  to 
questions  raised  on  intertitie  fund 
transfer  authority. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Aaron,  Director.  Off.ce  uf 
Employment  Training  Programs, 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  Room  4666.  200  Constitution 
Avenue  NW,  Washington,  DC  20210. 
Telephone:  202-219- ,5500  (this  is  not  a 
toll-free  number]. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  1996  Omnibus  Appropriations 
Act.  the  Congress  authorized  the 
transfers  of  Program  Year  1996  funds 
between  JTPA  titles  II-A  and  III  for 
adults  and  between  title  II-B  and  Il-C 
for  youth.  In  addition  the  current 
authorization  in  JTPA  sections  206  and 
266  for  the  transfer  of  funds  between 
titles  n-A  and  II-C  is  unaffected.  This 
local  flexibility  provided  to  service 
delivery  areas  (SDAs)  and  substate  areas 
(SSAs).in  planning  and  fund  transfer 
requires  the  approval  of  the  Governor 
prior  to  implementation. 

A  number  of  significant  policy 
changes  are  contained  in  this  directive 
and  the  attached  questions  and  answers. 
For  ease  of  reference,  they  are  as 
follows:  a.  Notice  of  Obhgations 
(question  5);  b.  Reporting  Instructions 
(question  19);  c.  Recapture/Reallotment 
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policies  under  title  III  (Question  14);  d. 
National  Reserve  Account  application 
review  (question  13);  and  e.  Guidance 
on  inclusions  in  State  transfer  systems 
(question  4). 

Signed  at  Washington,  DC,  this  3l8t  day  of 
July,  1996 

Timothy  M.  Barnick, 

Assistant  Secretary  of  Labor. 

\}S.  Departmpnl  of  Ut)or  Empiovmenl  and 
Training  AdmuustraUon,  Washington,  DC. 
20210 

Classification:  JTPA. 
Correspondence  Symbol:  TD 
Date:  July  31, 1996 

Training  and  EmplovTnent  Guidance 
Letter  No.  7-95 

TO:  ALL  STATE  JTPA  LL\ISONS,  ALL 

STATE  WORKER  ADJUSTMENT 

LLMSONS 
FROM:  Barbara  Ann  Fanner, 

Administrator  for  Regional 

Management 
SUBJECT:  Job  Training  Partnership  Act 

(JTPA)  Intertitle  Transfers  of  Funds 

1.  Purpose.  To  provide  guidance  on 
intertitle  transfers  and  respond  to 
questions  raised  on  intertitle  fund 
transfer  authority. 

2.  References. 
a.  Training  and  Employment 

Guidance  Letter  (TEGL)  No.  6-95.  JTPA 
Titles  li-A.  Il-C,  and  III  Allotments:  and 
Wagner-Peyser  Final  Planning  Estimates 
for  Program  Year  (FY)  1996: 

b  Emergency  Supplemental  and 
Rescission  Act,  1995.  Public  Law  104- 
19; 

c.  Omnibus  Consolidated  Rescissions 
and  Appropnations  Act  of  1996,  Public 
Law  104-134; 

d.  Job  Training  Partnership  Act, 
Public  Law  97-300.  as  amended: 

e.  TEGL  No.  5-95.  Program  Guidance 
and  .Allocations  for  the  Calendar  Year 
1996  Summer  Youth  Employment  and 
Training  Program. 

f  TEGL  No   12-94  and  Change  ]. 
Changes  m  Reslnctions  on  Program 
Year  1995  Funds  under  Title  III  of  the 
|TPA,  and 

g.  TEIN  No.  6-93  and  Changes  1  and 
2,  Instructions  for  Title  II.  JTPA 
Quarterly  Financial  Status  Report 

3.  Background  TEGL  6-95  provided 
to  the  States  the  Program  Year  (PY)  1996 
allotments  for  titles  II- A.  Il-B,  II-C  and 
ni.  pursuant  to  the  Congressional 
appropnations  to  the  Department,  hi 
that  communication,  we  indicated  that 
guidance  on  intertitle  transfers  would  be 
forwarded  separately  Pohcy  concerning 
transfer  rules  and  procedures  is 
contained  m  this  TEGL.  In  addition,  in 
order  to  be  responsive  to  the  entire 
emplov-ment  and  training  community, 
questions  were  sohcited  through  the 


Employment  and  Training 
AdministraUon  (ETA)  Regional  ofBces. 
The  answers  to  the  questions  received, 
including  a  reference  table  summarizing 
potential  transfers  for  all  years,  are 
contained  in  an  attachment  to  this 
TEGL. 

In  the  1996  Omnibus  Appropriations 
Act,  Congress  authorized  the  transfers  of 
PY  1996  funds  between  JTPA  titles  D- 
A  and  HI  for  adults  and  between  title  II- 
B  and  II-C  for  youth.  The  current 
authorization  in  JTPA  sections  206,  and 
266  for  the  transfer  of  funds  between 
titles  n-A  and  II-C  is  unaffected.  This 
local  flexibihty  provided  to  service 
delivery  areas  (SDAs)  and  substate  areas 
(SSAs)  in  planning  and  fimd  transfer 
requires  the  approval  of  the  Governor 
prior  to  implementation. 

The  goals  and  objectives  of  ETA,  its 
partners  and  stakeholders  will  remain 
imchanged  as  a  result  of  the 
Congressional  appropriations  action.  We 
are  committed  to  help: 

a.  Low  income  adults  and  youth  get 
the  skills  and  training  they  need,  and 
help  them  find  first,  new  or  better  jobs; 
and 

b.  Laid  off  workers  find  new  jobs  that 
pay  as  close  as  possible  to  what  they 
used  to  earn. 

4.  Significant  Changes.  A  nimiber  of 
significant  policy  changes  are  contained 
in  this  TEGL  and  the  attached  questions 
and  answers.  For  ease  of  reference,  they 
are  as  follows: 

a.  Notice  of  Obligations  (Question  5) 

b.  Reporting  Instructions  (Question 
19) 

c.  Recapture/reallotment  policies 
under  title  in  (Question  14); 

d.  NRA  application  review  (Question 
13);  and 

e.  Guidance  on  inclusions  in  State 
transfer  systems  (Question  4) 

5.  Principles.  As  the  questions  being 
raised  were  considered,  it  became 
apparent  that  a  senes  of  principles 
evolved  which  may  be  of  assistance  in 
responding  to  further  questions. 

a.  Keep  it  Simple.  The  Department 
has  attempted  to  limit  potential 
problems  by  minimizing  Federal 
reporting  and  record  keeping 
requirements  by  combining  PY  1996, 
title  II-A,  II-C  and  m  formula  fimds 
into  a  single  financial  account  on  the 
upcoming  Notice  of  Obligation  and  the 
Health  and  Human  Services  financial 
payments  account.  FY  1996  title  II-B 
funds  will  remain  under  the  PY  1995 
grant  agreement  and  the  previously 
assigned  accounts.  No  prior  notice  will 
be  rt?quired  when  making  transfers,  but 
quarterly  reporting  must  reflect  any 
changes  made. 

b.  Identity  of  Funds.  Once  the  funds 
are  transferred,  there  is  no  separate 


identification;  they  become  part  of  the 
total  funds  available  in  the  receiving 
title/part.  The  transferred  funds  are 
subject  to  all  of  the  rules  of  the  receiving 
title/part,  including  cost  limitations, 
and  eligibihty  requirements.  However 
for  auditing  purposes,  records  must  be 
maintained  by  title. 

c.  Funds  Authorized  for  Transfer. 
Only  fimds  allocated  to  SDAs/SSAs  are 
authorized  for  transfer  between  title  D- 
A  and  title  HI,  and  among  titles  D-A.  II- 
B  and  II-C.  Title  IH  discretionary  NRA 
and  Governors'  reserve,  as  well  as  title 
n  incentive  funds  are  not  authorized  for 
transfer.  Only  PY  1996  fimds  may  be 
transferred  between  titles  D-A  and  m, 
e.g.,  no  carryover  PY  95  funds  may  be 
transferred. 

d.  Reporting.  Expenditures  associated 
with  transferred  funds  are  not  tracked  or 
accoimted  for  separately;  they  are 
reported  as  part  of  total  available  funds 
in  the  receiving  title/part. 

e.  Services  to  Participants. 
Commitments  in  State  and  local  plans 
that  describe  strategies  and  goals 
estabUshed  prior  to  transfers  must  be 
considered  when  addressing  potential 
transfers.  Modification  requirements 
will  remain  unchanged. 

f.  Program  Performance  Requirements. 
Performance  standards  apply  to  titles 
and  the  funds  expended  under  those 
titles. 

The  above  principles  are  addressed 
more  fully  in  the  questions  and  answers 
that  are  contained  in  the  attachment. 

6.  Effective  Date.  Upon  receipt. 

7.  Action  Required.  States  are 
requested  to: 

a.  Incorporate  the  guidance  contained 
in  this  TEGL  in  their: 

(1)  Direction  to  private  industry 
councils,  chief  elected  officials,  title  II 
administrative  entities  and  tills  III 
substate  grantees;  and 

(2)  Criteria,  systems  and  procedures  to 
permit  SDAs  and  SSAs  to  transfer 
funds;  and 

b.  share  the  information  contained  in 
this  directive  with  service  deUvery  ai«as 
and  substate  areas. 

8.  Inquiries.  General  questions  or 
requests  for  technical  assistance  should 
be  directed  to  the  appropriate  Regional 
office.  Questions  dealing  writh  title  HI 
issues  on  recaptiuie/reallotment  and 
NRA  grants  should  be  directed  to  2Len 
Choma  (202)  219-5577  xl27  and  Brian 
Deaton  (202)  219-5336  xl07 
respectively. 

9.  Attachments. 

a.  Questions  and  Answers — ^JTPA 
Intertitle  Fund  Transfere  (including 
Sample  Quarterly  Financial  Reports) 

b.  SDA/SSA  hitertitle  Transfers 
Authority  Table 
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Attachment  1 — Employment  and 
Training  Administration  Questions  and 
Answer"  — fTPA  Intertitle  Fund 
Transfr  rs 

Qupstion  J: 

What  IS  the  exact  language  for  the 

transfer  of  funds? 

Answer: 

The  language  is  from  four  sources: 

1.  Job  Training  Partnership  Act 
(jTPA). 

2.  FY  1995  Rescission  Bill  (Public 
Law  104-19). 

3.  FY  1996  appropriations  bill  (Public 
Law  104-134), 

4.  Appropriations  Conference  Report 
(Congressional  Record,  April  25,  1996, 
page  H  3953). 

1    [TPA 

a  Section  206  (title  II-A):  "A  service 
dehvery  area  may  transfer  up  to  10 
percent  of  the  amounts  allocated  to  the 
service  delivery  area  under  section 
202(b)  to  the  program  imder  part  C  if 
such  transfer  is — 

( 1 1  descnb)ed  in  the  job  training  plan, 
and 

(2)  approved  by  the  Governor. 

,Voff»  I'nderlining  added  for  emphasis  and 
to  clariN  that  the  10%  applies  on/y to  the 
amount  allocated  to  the  SDA  under  the 
formula,  and  does  not  apply  to  other  funds 
■hat  have  t)een  transferred  into  the  program 
from  another  program. 

b  Section  256  (title  Il-B):  "A  service 
dehvery  area  may  transfer  up  to  20 
percent  of  the  funds  provided  under  this 
part  to  the  program  under  part  C  if  such 
transfer  is  approved  by  the  governor." 

c  Section  266  Ititle'U-C):  "A  service 
delivery  area  may  transfer  up  to  10 
pert;ent  of  the  amounts  allocated  to  the 
service  delivery  area  under  section 
262fb)  to  the  program  under  part  A  if 
such  transfer  is — 

( 1 )  Described  m  the  job  training  plan, 
and 

(2)  .\pproved  by  the  Governor." 
Note  Underlining  added  for  emphasis  and 

to  clarify  that  the  10%  applies  onyy  to  the 
amount  allocated  to  the  SDA  under  the 
tomiula,  and  does  not  apply  to  other  funds 
that  have  been  transferred  into  the  program 
from  another  program 

2.  FY  1995  Rescission  BUI  (PL  104- 
191.  ■■'   *   *  Provided  hirther,  That 
service  deliven,  areas  may  transfer  up  to 
50  percent  of  the  amounts  allocated  for 
program  years  1994  and  1995  between 
the  title  II-B  and  title  II-C  programs 
authorized  bv  the  Job  Training 
Partnership  .-Kct,  if  such  transfers  are 
approved  by  the  Governor."  This 
language  overrides  the  JTPA  language 
regarding  transfers  for  funds 
appropriated  in  PY  1994  and  PY  1995 
for  the  II-B  and  Il-C  programs,  i.e.,  the 
50%  overrides  the  20%.  and  authorizes 


for  the  first  time  transfers  firom  II-C  to 
II-B. 

Note:  Underlining  added  for  emphasis  and 
to  clarify  that  the  50%  applies  only  to  the 
amount  allocated  to  the  SDA  imder  the 
formula,  and  does  not  apply  to  other  funds 
that  have  been  transferred  into  the  program 
from  another  program. 

3.  FY  1996  appropriations  bill 
language  (Pub.  Law  104-134):  "Provided 
further,  that  service  delivery  areas  may 
transfer  funding  provided  herein  under 
authority  of  titles  II-B  and  Il-C  of  the 
job  Training  Partnership  Act  between 
the  programs  authorized  by  those  titles 
of  that  Act,  if  such  transfer  is  approved 
by  the  Governor:  Provided  further,  that 
service  delivery  areas  and  substate  areas 
may  transfer  funding  provided  herein 
under  authority  of  title  D-A  and  title  HI 
of  the  Job  Training  Partnership  Act 
between  the  programs  authorized  by 
those  titles  of  the  Act,  if  such  transfer 

is  approved  by  the  Governor:  *  •  •" 
Tne  above  language  pertains  to  the 
funds  appropriated  under  the  FY  1996 
bill:  PY  1996  title  D-A.  title  II-C  and 
title  in  funds,  and  FT  1996  II-B  funds 

4.  Conference  Report:  "The  agreement 
includes  language  to  permit  service 
dehvery  areas  to  transfer  funds  between 
titles  D-B  and  II-C  of  the  Job  Training 
Partnership  Act,  with  the  approval  of 
the  Governor  of  the  State.  The  House 
and  Senate  bills  only  permitted  the 
transfer  to  take  place  from  title  II-C  to 
title  n-B.  In  addition,  the  agreement 
permits  the  transfer  of  fundis  between 
title  n-A  and  title  III  of  the  Act  as 
proposed  by  the  Senate,  instead  of 
permitting  the  transfer  of  funds  between 
all  title  n  programs  and  title  III  as 
proposed  by  the  House." 

Note:  Transfers  were  not  permitted 
between  titles  III  and  II-C 

Attachment  2  shows  the  intertitle 
transfers  that  are  authorized  among 
titles  n-A,  n-B,  n-C,  and  between  title 
n-A  and  title  III. 

Question  2: 

How  will  this  authority  affect  service 
dehvery  aifea  (SDAj/substate  area  (SSA) 
programs? 

Answer: 

The  authorization  is  to  provide  States 
and  local  commimities  with  the 
fiexibiUty  to  design  programs  and 
allocate  resources  to  best  serve  the 
employment  and  training  needs  of 
dislocated  workers  and  disadvantaged 
youth  and  adults.  The  intent  is  also  to 
allow  greater  flexibility  as  the  system 
moves  toward  an  integrated  workforce 
development  approach  to  consolidate 
programs  and  give  greater  authority  to 
State  and  local  decision  makers. 


States  and  SDAs  are  encouraged  to 
use  this  new  transfer  authority  to  assist 
them  in  their  development  of  integrated 
workforce  development  systems  which 
incorporate  One-Stop  Career  Centers, 
School-to-VVork  systems,  and  integrated 
systems  for  serving  disadvantaged  and 
at-risk  youth.  For  further  program 
guidance  see  TEGL  No.  4-95,  dated 
February  21,  1996. 

Question  3 

What  are  the  beginning  and  ending 
dates  for  spending  the  funds,  and  when 
can  transfers  be  made? 

Answer 

The  beginning  and  ending  dates  differ 

according  to  different  legislative 
provisions. 

Section  161(b)(1)  applies  to  fimds 
appropriated  on  a  program  year  basis 
and  states:  "Funds  obligated  for  any 
program  year  may  be  expended  by  each 
recipient  during  that  program  year  and 
the  two  succeeding  program  years 
•   *   •"  For  clarification  purposes  the 
word  "obligated"  in  the  first  line  of 
section  161fb)(l)  pertains  to  the  Federal 
obligation  of  funds  (through  a  Notice  of 
Obligation)  and  not  to  the  recipient's 
obligation  of  funds 

Thus,  the  above  language  apphes  to 
program  vear  funds,  but  does  not  apply 
to  the  FY  1996  II-B  funds.  (These  FY 
title  Il-B  funds  are  available  for  up  to 
five  years  for  expenditure,  but  it  is 
assumed  that  they  will  be  expended 
within  the  grant  period)  However, 
should  FY  1996  II-B  funds  be 
transferred  to  the  PY  1996  Il-C  program, 
those  funds  can  be  expended  during  the 
hfe  of  the  PY  1996  Il-C  hinds  (6/30/99). 
On  the  other  hand,  should  PY  1996  II- 
C  hmds  be  transferred  to  FY  1996  II-B, 
the  transferred  funds  retain  their  PY 
1996  II-C  hfe.  Only  PY  1996  hinds  may 
be  transferred  between  title  II-A  and  ifl; 
therefore,  the  transfers  could  occur  any 
time  between  July  1.  1996  and  June  30, 
1999  or  until  funds  are  expended, 
whichever  occurs  first. 

The  attached  table  summarizes  the 
intertitle  transfer  rules  for  each  year  of 
funds.  The  year  of  the  funds  determines 
the  rule  to  be  followed  in  transferring 
the  funds.  For  example,  PY  1995  funds 
available  for  expenditure  in  PY  1996 
may  be  transferred  based  on  PY  1995 
allocation  base  and  according  to  PY 

1995  rules  (PY  1995  hinds  expended  in 
PY  1996  cannot  be  transferred  bv  PY 

1996  rules.)  The  transfers  can  be  made 
at  any  time  during  the  life  of  the  funds. 

Question  4 

What  is  the  Governors'  role  in 
approving  transfer  requests? 
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Answer 

The  Governor  is  responsible  for 
establishing  procedures  and  approval 
criteria  for  processing  transfer  requests, 
as  well  as  accounting  and  reporting 
procedures  for  tracking  these  funds.  It  is 
expected  that  the  Governor  will 
establish  policy  on  transfers.  The 
procedures  should  include  the  State  Job 
Training  Coordinating  Council  pursuant 
to  its  advisory  responsibilities  to  the 
Govemor  regarding  resource  allocations. 
[Sec.  122(b){2)l  These  procedures  may 
also  include,  at  the  Governor's 
discretion,  modifications  to  SDA/SSA 
Job  Training  Plans  and  procedures  for 
the  timing  and  frequency  of  transfers.  In 
considering  transfer  requests,  the 
Govemor  should  ensure  that  procedures 
are  in  place  that  will  address  the 
employment  and  training  needs  of 
eligible  JTPA  program  participants 
within  the  SDAs/SSAs  and  the  State  as 
a  whole  to  assure  the  maintenance  of 
adequate  funding  levels. 

Approval  criteria  established  by  the 
Govemor  should  include,  but  are  not 
limited  to,  such  factors  as: 

1.  PoUcy  established  by  Governors  in 
the  Governor's  Coordination  and 
Special  Services  Plan  (GCSSP), 
including  the  Governor's  Statement  of 
Goals  and  Objectives.  [Sec.  121] 

2.  Impact  on  GCSSP  coordination 
responsibihties  under  Sec.  121(b)(1), 
205,  and  265. 

3.  Impact  on  jointly  funded 
employment  and  training  programs. 
[121(c)(ll)l 

4.  Impact  on  existing  agreements  for 
the  deUvery  and/or  coordination  of 
employment  and  training  services. 

5.  Impact  on  ciurent  State,  SDA  or 
SSA  employment  and  training  systems. 

6.  Changes  in  labor  market  conditions. 

7.  The  extent  to  which  the  proposed 
transfer  improves  the  delivery  of 
employment  and  training  services. 

8.  Comments  from  stakeholders  and 
the  pubUc  regarding  resource 
utilization,  e.g.,  transferring  funds  to 
and  from  disadvantaged  and  dislocated 
workers  and  to/from  youth  program^ 
and  II-A  programs. 

9.  Impact  on  the  employment  and 
training  needs  of  eligible  participants  in 
the  SDA.  SSA  or  State  firom  which  funds 
have  been  transferred. 

10.  Consistency  with  local  plans. 

(^estion  5 

What  changes  are  planned  for  the 
1996  Federal  Notice  of  ObUgation  and 
the  authorizations  maintained  in  HHS's 
Payment  Management  System? 

Answer 

With  the  increased  latitude  to  transfer 
funds  between  titles  and  our  objective  to 
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minimize  recordkeeping  requirements, 
the  PY  1996  UUes  D-A.  II-C  and  III 
formula  funds  will  be  combined  into 
one  financial  key  on  both  the  Notice  of 
Obligation  (NOO)  and  in  the  HHS 
Payment  Management  System  (PMS). 
The  backup  to  the  NOO  will  provide  the 
specific  amounts  for  each  title. 

Because  the  1996  Appropriations  bill 
identifies  the  title  II-B  funds  as  FY  1996 
funds  (instead  of  PY  funds)  11-*  funds 
will  be  accounted  for  separately  and 
will  remain  in  the  PY  1995  grant 
agreement.  These  funds  will  be 
separately  identified  in  the  NOO  and  in 
PMS. 
Notn: 

1.  For  accounting  ease,  a  State  may  wish 
to  assume  that  the  funds  transferred  into  PY 
1996  n-C  from  FY  1996  D-B  and  the  funds 
transferred  into  FY  1996  II-B  from  PY  1996 
n-C  are  expended  first  and  corresponding 
cash  is  drawn  down  first.  (The  life  of  the 
transferred  funds,  however,  should  be 
considered  in  making  this  decision.) 

2.  The  Administration  has  requested 
funding  for  the  1997  summer  program.  These 
funds  would  be  FY  1997  funds  (not  PY 
funds)  and  would  be  added  to  the  FY  1996 
grant  agreement  and  accounted  for 
separately,  similarly  to  how  the  FY  1996  D- 
B  funds  are  handled.) 

Question  6 

What  is  the  identity  of  transferred 
funds? 

Answer 

Transferred  funds  always  retain  year 
of  appropriation  identity.  (For  FY  1996 
title  D-B  funds,  see  answer  to  Question 
3.) 

When  funds  are  transferred  to  another 
title,  they  take  on  the  character  of  that 
title  and  are  therefore  subject  to  all  of 
the  rules  and  regulations  of  the 
receiving  title  and  Part.  This  includes 
cost  limitations,  eUgibiUty  requirements 
and  provision  of  services. 

Question  7 

How  are  cost  limitations  applied  to 
transferred  funds? 

Answer 

Fimds  are  transferred  in  the  total 
amount  and  do  not  take  on  cost  category 
identity  until  they  are  expended. 
Transferred  funds  are  subject  to  the 
rules  and  regulations  of  the  receiving 
title/part.  Funds  are  not  transferred  by 
cost  category.  The  remaining  funds  left 
in  a  title  continue  to  be  expended  under 
requirements  of  that  title. 

The  FY  1996  Appropriations  Bill 
provides  for  cost  limitation  flexibiUty 
for  PY  1996  title  HI  formula  hmds. 
Similar  flexibility  was  provided  for  PY 
1995  fimds  (see  TEGL  12-94,  dated  May 
31,  1995). 


Question  8 

When  transferring  funds  from  one 
title  to  another,  will  the  performance 
standards  remain  attached  to  the  funds? 

Answer 

When  funds  are  transferred  from  one 
title  to  another,  the  performance 
standards  that  apply  to  the  titles  are  not 
changed.  For  example,  when  title  ID 
funds  are  transferred  to  title  D-A,  the 
additional  resources  should  result  in  an 
increase  in  II-A  expenditures.  The 
enhanced  program  wdll  be  subject  to  the 
performance  standards  in  title  D-A. 

When  individuals  (not  funds)  transfer 
titles,  the  performance  standards  of  both 
titles  apply.  The  program  has  a  choice 
of  either  enrolling  the  participant  in 
both  titles  or  terminating  the  p>erson 
from  the  original  title  and  enrolling  the 
individual  in  the  receiving  title.  In  the 
latter  case,  the  originating  title  may 
incur  a  negative  termination, 
particularly  if  the  transfer  is  from  D-A 
to  in.  When  programs  choose  to  co- 
enroll  the  person  in  both  titles,  the 
person's  outcome  is  subject  to  standards 
in  both  titles. 

Question  9 

Should  prior  notice  on  transfers  be 
provided  to  the  Federal  Grant  Officer? 
How  will  the  Department  leam  of  these 
transfers? 

Answer 

No  prior  notice  is  required  to  the 
Department  relative  to  transfers. 
However,  EXDL  will  require  the  reporting 
of  transfers  that  have  been  made.  This 
will  be  shown  on  the  quarterly  reports 
submitted  to  ETA  (see  Question  19.) 

Question  10 

What  is  the  base  for  computing 
maximum  allowable  transfers? 

Answer 

The  transfer  of  funds  is  limited  to 
funds  that  have  been  allocated  to  the 
SDAs  by  the  State,  i.e.,  the  77%/82% 
formula  funds  and  the  funds  allocated 
to  SSAs  by  the  Govemor  from  the  title 
in  formula  allbtment.  The  23  percent  in 
title  n-A,  18  percent  in  title  II-C  and 
the  formula  funds  reserved  by  the 
Govemor  in  title  III  are  not  available  for 
transfer. 

Question  11 

Can  transferred  funds  be  used  at  the 
State  level  to  increase  set -aside  funds 
(e.g.,  administration)? 

Answer 

No.  The  use  of  transferred  funds  is 
only  at  the  SDA/Sub-State  levels,  and 
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not  at  the  State  level  Thus,  these  hinds 
cannot  be  used  for  State  level  costs. 

Question  12 

Are  title  III  Secretary's  Discretionary 
Funds  (National  Reserve  Grants) 
available  to  transfer  to  tide  O-A? 

Answer 

No.  Only  formula  funds  allocated  to 

the  SS.^  bv  the  Governor  from  the 
States  title  III  formula  allotment  axe 
available  for  transfer 

Question  13 

What  IS  the  impact  of  the  transfer  of 
title  ni  funds  to  title  II-A  on  the  State's 
ability  to  request  NR.'K  funds? 

Answer 

.NRA  requests  are  always  reviewed  in 
terms  of  other  resources  available  and 
systems  that  can  provide  the  necessary 
assistance  without  additional  funds. 
Generally,  NR.^  funds  will  not  be  made 
available  to  provide  services  that  could 
have  been  provided  with  title  III 
formula  funds  allotted  to  a  State 
(including  funds  that  have  been 
transferred  to  II-Aj 

ET.\  will  review  and  evaluate 
applications  for  N'!L*l  funds  in  the 
following  manner  in  SS.\s  where  funds 
have  been  transferred  from  title  III  to 
Utle  II-A. 

•  If  not  more  than  20  percent  of  the 
applicable  substate  formula  allocation 
has  been  transferred.  States  may  apply 
for  NR.A  funds  without  restriction. 

•  If  more  than  20  percent  of  the 
applicable  substate  formula  allocation 
has  been  transferred  to  title  II-A,  the 
State  and/or  substate  area  will  be 
required  to  provide  a  financial  match  for 
anv  NRA  funds  awarded.  The  required 
match  will  take  into  account  the  level 
and  rate  of  expenditure  of  title  III  funds 
available  for  the  Program  Year,  and  the 
amount  of  title  III  funds  transferred  to 

■  title  II-A  at  the  time  an  appUcaUon  for 
NR-A  funds  is  submitted. 

Exceptions  will  be  consiflered  in 
certain  circumstances  such  as  temporary 
job  creation  in  response  to  natural 
disasters,  assistance  to  workers 
impacted  by  BR.^C-related  closures, 
mass  layoffs  and  plant  closures  without 
notice  or  in  other  situations  as  approved 
by  the  Secretarv 

•  If  more  than  50  percent  of  the 
applicable  substate  formula  allocation 
has  been  transferred  to  title  II-A,  the 
State  and  the  substate  areas  are 
certifying  that  there  is  not  an  expected 
need  in  that  substate  area  to  provide 
assistance  to  a  substantial  number  of 
dislocated  workers  and  will  not  qualify 
for  NR.'K  funds,  exclusive  of  natural 
disasters  or  BR.^C-related  closures,  for 


the  PY  covered  by  the  formula 
allocation.  Other  NRA  requests  will  be 
considered  only  when  it  is 
demonstrated  that  the  title  III  funding 
level  for  the  substate  area  is  at  leaST  50 
percent  of  the  initial  formula  allocation 
level,  e.g.,  transferred  funds  may  be 
returned  to  title  m. 

Notwithstanding  these  criteria,  the 
Secretary  retains  the  discretion  to 
obUgate  NRA  funds  in  a  manner  that 
targets  resources  to  areas  of  most  need 
and  that  promotes  the  effective  use  of 
funds  for  eligible  dislocated  workers 

Question  14 

How  does  this  transfer  authority  affect 
the  tide  III  recapture/reallotment  policy 
(Sec.  303)  and  the  title  II-A  recapture/ 
reallotment  policies? 

Answer 

The  answer  to  this  question  is 
dependent  upon  which  tide's  funds  are 
involved. 

The  JTPA,  secti(Hi  303,  requires  the 
Secretary  to  recapture  from  States 
unexpended  Title  III  formula  funds  in 
excess  of  20%  of  the  annual  formula 
allotments  to  the  States.  For  the  purpose 
of  including  the  inter-tide  transfer 
authority,  the  net  allotment  for 
determining  funds  subject  to  recapture 
will  be  used  and  calculated  as  follows; 

*  The  initial  tide  III  allotment  to  the 
State  at  the  beginning  of  the  program 
year; 

*  Plus  or  minus  the  increase  or 
decrease  in  the  allotment  as  a  result  of 
recapture/reallotment  activity;  and 

*  Plus  or  minus  the  net  increase  or 
net  decrease  as  a  result  of  inter-tide 
transfers  into  or  out  of  Tide  HI. 

Therefore,  maximum  amoimt  of 
carryover  from  the  year  of  allotment  to 
the  next  program  year  is  the  amount  of 
the  allotment,  as  adjusted  for 
reallotment  and  fund  transfers,  (i.e.,  net 
transfers  from  tide  II-A  to  tide  III  will 
increase  tfie  funds  available  and  20 
percent  of  that  larger  amount  can  be 
carried  forward  without  recapture;  net 
transfers  from  tide  III  to  title  II-A  will 
decrease  the  funds  available  and  20 
percent  of  that  smaller  amount  can  be 
carried  forward  without  recapture).  It  is 
expected  that  a  consistent  policy  for 
determining  excess  imexpended  funds 
at  the  substate  level  will  be  followed  by 
the  states  when  applying  their  own 
reallocation  procedures. 

The  JTPA.  section  109(b)  requires  the 
Secretary  to  reallot  to  eligible  States, 
Title  Il-A  and  U-C  unobligated  funds  in 
excess  of  15  percent  of  each  State's 
allotment.  However,  since  Tide  II 
reallotment  procedures  apply  only  to 
unobligated  funds  and  since  transfers 
can  only  occur  at  the  substate  level. 


there  is  no  impact  on  Title  II  reallotment 
procedures,  i.e.,  funds  at  the  SDA/SSA 
level  have,  by  definition,  been  obligated 
by  the  State.  It  is  expected  that  Title  II 
substate  reallocation  procedures  (Sec. 
109  (a)]  will  be  affected  by  the  new 
transfer  authority.  Therefore,  a  transfer 
of  funds  from  title  II-A  to  title  III  would 
lower  the  base  against  which 
unobligated  funds  in  excess  of  15 
percent  would  be  determined.  A  transfer 
of  funds  from  title  III  to  title  II-A  would 
increase  the  base  against  which  the 
determination  is  made. 

Question  15 

Will  the  allocation  formula  be  affected 
by  transfers  that  have  taken  place  m  a 
previous  year? 

Answer 

No.  The  sane  formula  will  be  used, 
regardless  of  any  transfer  action  in 
previous  yeafs. 

Question  16 

What  State  Level  Plan  Modifications 
are  required  for  titles  II  and  III? 

Answer 

The  requirements  differ  for  the  two 
titles. 

GCSSP:  Section  121(b)(7)  of  the  Act 
provides  that  if  major  changes  occur  in 
labor  market  conditions,  funding,  or 
other  factors  during  the  two-year  period 
covered  by  the  plan,  the  State  shall 
submit  a  modification  to  the  Secretary 
describing  the  changes.  This  is  further 
clarified  in  the  GCSSP  plarming 
guidance  which  includes  the  OMB 
approved  format  for  modifications. 
Specifically,  it  states  that  if  major 
changes  occur  in  labor  market 
conditions,  hinding,  or  other  factors 
during  the  period  covered  by  the  plan, 
the  State  shall  submit  a  modification 
describing  these  changes.  For  the 
purposes  of  determining  if  a 
modification  is  necessary,  a  major 
change  is  defined  as  cumulative  change 
of  20  percent  of  these  factors  in  the 
plan. 

Title  III  Biennial  Plan:  There  is  no 
requirement  that  title  III  State  plans  be 
modified  to  show  increases  in 
allotments  or  available  funds  to  the 
States  or  to  the  Substates:  therefore,  no 
modifications  would  be  required  by  the 
Department  for  any  transfers  made  into 
or  out  of  title  III.  That  information  can 
be  collected  from  Quarterly  reporting 
discussed  elsewhere. 

Question  17 

When  SDAs  request  State  approval  to 
transfer  title  II  funds,  are  they  required 
to  submit  modifications  to  their  job 
training  plans? 
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Answer 

Yes.  in  accordance  with  instructions 
established  by  the  State  (except  in  the 
case  of  the  Single  State  SDA  as  noted 
below). 

Section  104(c)  of  the  Act  provides  that 
if  changes  in  labor  market  conditions. 
funding,  or  other  factors  require 
sub.stantial  deviation  from  an  approved 
.job  training  plan,  the  private  industry 
council  and  the  appropnate  chief 
elected  official  or  officials  (as  described 
in  section  103(c)j  shall  submit  a 
modification  of  such  plan  (including 
modification  of  the  budget  under 
subsection  (bH6j).  which  shall  be 
subject  to  review  in  accordance  with 
section  105  of  the  Act 

Further  Section  628  42f>tej  of  the 
[TPA  regulations  provides  that  the  (1 ! 
;iny  maior  modification  to  the  SD.'\  job 
training  plan  shall  be  lointly  approved 
and  tointly  submitted  bv  the  PIC  and  the 
chief  elected  official(s)  of  the  SDA  to  the 
Governor  for  approval.  (2)  For  the 
purposes  of  this  section:  the 
circumstances  which  constitute  a 
"major"  modification  shall  be  specified 
by  the  Governor. 

In  the  case  of  Single  State  SDAs. 
Section  105(d]  of  the  Act  provides  that 
when  the  SDA  is  the  State,  the  Governor 
shall  submit  the  lob  training  plan  and 
anv  modifications  to  the  Secret  an,  for 
approval.  The  State  SD,*i  submission 
requirements  are  further  clarified  in 
Section  628.430  of  the  ITPA  regulations 
The  Act  and  the  regulations  do  not 
make  a  distinction  between  major  or 
minor  inodifirations  to  a  Single  State 
SDA's  job  training  plan.  This  would 
indicate  that  all  plan  modifications 
must  be  submitted  to  the  Secretary. 
However,  so  as  to  be  consistent  with  the 
provisions  which  apply  to  major 
modifications  to  the  GCSSP.  States  will 
be  required  to  submit  modifications  to 
the  Secretary  for  approval  when  there  is 
a  cumulative  change  of  20  percent  in 
labor  market  conditions,  funding,  or 
other  factors  during  the  period  of  the 
plan. 

Question  18 

When  SSAs  request  State  approval  to 
transfer  funds,  are  they  requireid  to 
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submit  modifications  to  their  substate 
title  III  plans? 

Answer 

Yes  The  governor  will  establish 
guidelines.  However,  imder  Section  313 
of  the  Act  substate  plans  (or 
modifications  thereto)  must  be 
submitted  to  the  Governor  describing 
the  manner  in  which  activities  will  be 
conducted  within  the  SSA  area  with  the 
funds  obligated  to  the  area.  ETA 
believes  a  transfer  of  funds  6x)ra  title  ID 
to  serve  individuals  who  are  not  eligible 
for  Title  III  would  constitute  how  title 
in  funds  will  be  utilized  in  that  SSA. 
Public  review  provides  appropriate 
input  into  such  a  decision.  It  is  expected 
that  any  transfer  decision  would  be 
based  upon  an  analysis  of  the  local  labor 
market  and  the  needs/availability  of 
individuals  who  are  eligible  to  receive 
services  under  the  various  titles. 

Question  19 

What  are  the  rules  for  reporting 
transferred  funds? 

After  funds  are  transferred,  they  are 
expended  under  the  rules  and 
regulations  governing  the  receiving  title 
and  or  part.  Total  available  funds  are 
increased  and  expendftures  associated 
with  transferred  funds  are.  therefore, 
reported  against  available  funds  in  the 
receiving  Utle  and/or  part.  The 
transferred  amount  should  be  recorded 
on  botn  the  sending  and  receiving 
reporting  forms  in  the  appropriate 
columns  and  line  items  as  described 
below  and  in  the  attached  examples. 

Note:  The  title  II  and  title  III  financial 
reports  are  State  summary  reports.  Since  the 
transfers  are  made  at  the  SDA/SSA  level,  the 
transferiBd  amount  shown  on  the  State 
summary  report  is  a  net  of  the  SDA/SSA 
transfer  actions.  In  addition,  .the  report 
entries  for  title  D-A  can  reflect  the  net  of 
transfers  from  both  title  ID  and  from  title  II- 
C:  and,  title  Il-C  can  reflect  the  net  of 
transfers  frcwn  title  II-A  and  from  FY  96 II- 
B. 

Sample  quarterly  financial  repKJrts  are 
attached,  showing  offsetting  entries. 
Following  is  further  clarification  with 
regard  to  each  of  the  reporting  forms. 


1.  Title  n  Job  Training  Partnership  Act 
(JTPA)  Quarterly  Financial  Report— 

aqsR) 

a.  Titie  D-A  and  B-C.  Follow  the 
reporting  instructions  issued  in  TEIN 
No.  6-93.  plus  Changes  1  &  2.  for 
reporting  transfers  within  title  n.  There 
is  no  change  in  the  treatment  of 
transfers  between  H-A  and  D-C. 

b.  Title  III  Transfers  to  or  from  title 
ni  should  be  identified  in  the  Remarks 
Box  as  a  cumulative  net  amount  to 
reflect  a  net  plus  or  minus  dollar  change 
to  available  U-A  funds.  The  comment 
should  also  identify  both  the  sending 
PY  and  title/part  and  the  receiving  PY 
and  title/part.  (See  sample  JQSR). 

— In  addition,  the  effect  of  the  transfer 
should  be  reflected  on  Line  2  of 
Column  (A). 

— Line  18  of  Column  A  must  also  equal 
Line  2  of  Column  A. 

c.  Tide  n-*.  Transfers  to  or  from  FY 
1996  title  II-B  should  be  identified  in 
the  Remarks  Box  as  a  ciunulative  net 
amount  to  reflect  a  net  plus  or  minus 
dollar  change  to  available  D-C  funds. 
The  comment  should  also  identify 
both  the  sending  PY/FY  and  title/part 
and  the  receiving  PY/FY  and  title/ 
part.  (See  sample  JQSR). 

— In  addition,  the  effect  of  the  transfer 
should  be  reflected  on  Line  2  of 
Column  (C). 

— Line  18  of  Colunm  C  must  also  equal 
Line  2  of  Column  C. 

Note:  A  separate  JQSR  is  required  for 
reporting  FY  1996  D-B  transfers.  (See  TEGL 
No.  5-95,  dated  April  12,  1996.)  The  II-B 
Column  of  the  PY  1996  JQSR  should  be  left 
blank. 

2.  Title  m  Worker  Adjustment  Formula 
Financial  Report — (WFFR) 

a.  Transfers  to  or  from  title  III  should 
be  identified  in  the  Remarks  Box  as  a 
cumulative  net  amount  to  reflect  a  net 
plus  or  minus  dollar  change  to  available 
title  in  Substate  funds.  The  comment 
should  also  identify  both  the  sending 
PY  and  title/part  and  the  receiving  PY 
and  title/part.  (See  sample  WFFR). 

b.  The  effect  of  the  transfer  should  be 
reflected  on  Line  10  of  the  PY  1996 
Column. 
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Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

iii  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-VV)  issued 
during  the  period  of  August,  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32.  302;  Elwell  Parker  Electric 

Co.,  Cleveland,  OH 
TA-W-32,  513;  Wood  World,  Inc.. 

Marion,  VA 
TA-W-32.  613;  Texberry  Container 

Corp.,  Houston.  TX. 
TA-W-32,  454;  Basic  Engineers,  Inc., 

Johnstown,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met.  for  the 
reasons  specified. 
TA-W-32.  515;  Westmoreland  Plastics. 

Latrobe.  PA 
TA-W-32.  520;  BP  Oil,  Inc.,  Marcus 

Hook.  PA 
TA-W-32.  403;  Huntsman  Chemical 

Corp..  Rome,  GA 
TA-W-32.  379  &  A;  Magic  Circle  Energy 

Corp..  Oklahoma  City,  OK  &■ 

Carmen  Field  Limited  Partnership, 

Carmen,  OK 
TA-W-32,  388;  Snap-On.  Inc.,  Mt. 

Carmel,  IL 


TA-W-32,  491;  DeLong  Sportswear,  Inc., 
Lynchburg,  TN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-32,  378;  Kendall  Professional 

Medical  Products,  Inc.,  Kendall  Co., 

El  Paso,  TX 
TA-W-32,  414;  R.  Collard  &■  Co..  Inc., 

New  York,  NY 
TA-W-32,  411;  Charter  Fabric.  Inc., 

New  York,  NY 
TA-W-32,  581;  Arco  Corporate,  Denver, 

Co 
TA-W-32,  600:  J.K.  Operating  Corp., 

Kulpmont,  PA 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32,  264;  United  Technologies 

Automotive  Interior  Systems  Div. , 

Morganfield,  KY 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitve  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32,  432;Amtrol,  Inc.,  Piano.  TX 

A  corporate  decision  was  made  to 
transfer  its  production  of  chemical 
containers  from  then  Plemo,  TX  plant  to 
other  existing  domestic  facilities. 

AfTirmative  Determinations  f.i  Uorki  ; 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32,  448;  General  Electric,  GE 

Motor  and  Industrial  Systems,  Erie, 

PA:  May  7,  1995. 
TA-W-32.  543;  United  Technologies/ 

Pratt  8-  Whitney,  Cheshire.  CT:  June 

24.  1995. 
TA-W-32.  489;  Aquila,  Inc.,  Superior, 

Wljune8.  1995. 
TA-W-32.  463:  Pine  River  Lumber  Co 

LTD.  Maple  Lumber  Div..  Kenton, 

MI:  May  9,  1995. 
TA-W-32,  367;  Carolina  Lace  Corp.. 

Bobbins,  NC:  May  9,  1995 
TA-W-32,  345;  Harvard  Sports,  Inc., 

Compton,  CA:  May  10.  1995. 
TA-W-32,  381;  NAG  Carbon  Products, 

Inc.,  Punxsutawney,  PA:  June  13, 

1995. 
TA-W-32,  477;  The  Dial  Corp..  Omaha. 

NE:  June  10. 1995. 


TA-W-32.  416;  Sulphur  City 
Manufacturing  Co..  Inc.,  Red 
Boiling  Spring,  TN:  May  24,  1995. 
TA-W-^2.  464;  Airshield  Corp.. 

Brownsville.  TX:June4.  1995. 
TA-W-32.  364;  American  Steel 

Foundries.  Alliance.  OH:  May  13, 
1995. 
TA-W-32. 527;  Superior  Milling,  LTD, 
Watersmeet.  MI:  May  20.  1995.  13, 
1995. 
TA-W-32, 428;  NCC  Industries,  Inc., 

Cortland.  NY:  May  24.  1995. 
TA-W-32, 472;  Eaton  Corp..  Axle  6- 
Brake  Div..  Glasgow.  KY:  June  6. 
1995. 
TA-W-32. 450;  Texaco  Trading  6- 

Transportation.  Inc..  Glendive.  MT: 
May  28.  1995. 
TA-W-32. 423  &■  A;  Bestform 

Foundations.  Inc..  Windber.  PA  &■ 
Johnstown,  PA:  May  21,  1995. 
TA-W-32,407;  Nolin  Sportswear, 
Brownsville,  KY:  May  4,  1995. 
TA-W-32, 371;  Design  Apparel  By  Gale: 

New  York,  NY:  May  16,  1995. 
TA-W-32,567;  Robertshaw  Controls  Co., 
Columbus  Plant  Appliance  Controls 
Div.,  Grove  City,  OH:  June  5.  1995. 
TA-W-32.430;  Pictsweet  Mushroom 
Farm.  Salem.  OR:  May  30,  1995. 
TA-W-32.  465;  Keystone 

Thermometries.  St.  Marys.  PA:  June 
5  1995 
TA-W-32. 439;  Modem  Gloves. 

Gloversville.  NY:  May  30.  1995. 
TA-W-32.549;  Clear  Lake  Footwear, 

England.  AR:  June  26.  1995. 
TA-W-32.437  &■  A;  Petrocorp.  Inc., 
Oklahoma  City,  OK  &■  Houston,  TX: 
May  23,  1995. 
TA-W-32, 341;  Schenley  Sportswear, 

Brooklyn,  NY:  May  3,  1995. 
TA-W-32. 542;  W  Sr  J  Rives,  Inc.,  High 

Point,  NO.June  28,  1995. 
TA-W-32,324;  Lockheed  Martin  Corp., 

Meridian,  MS:  April  25,  1995. 
TA-W-32, 435;  Frank  H.  Fleer  Corp., 
Philadelphia,  PA:  May  23,  1995. 
TA-W-32,332:  Greenfield  Research, 

Inc.,  Greenfield.  OH:  May  6,  1995. 
TA-W-32,304;  Lanz.  LLC.  Culver  City. 

CA:  April  10,  1995. 
TA-W-32, 3 16;  Pittsburgh  Corning  Corp., 

Port  Allegany.  PA:  May  2.  1995. 
TA-W-32,533,  TA-W-32. 534  &■  A; 
Pendleton  Woolen  Mills,  Council 
Bluffs,  lA,  Nebraska  City,  NE  &■ 
Fremont,  NE:  June  25,  1996. 
TA-W-32, 553;  Sara  Lee  Knit  Products, 
Eatonton  Sewing  Div.,  Eatonton, 
GA:  June  4,  1995. 
TA-W-32,510  &■  A;  McCrackin 
Industries,  Inc.  Also  Known  as 
Complete  Concepts  Limited;  and 
Spilene  ofConley,  Conley,  GA  &■ 
Spilene  ofEllaville.  Ellaville,  GA: 
June  12.  1995. 
TA-W-32, 496;  Custom  Wood  Products, 
St.  Joseph.  MO:  June  10,  1995. 
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TA-W-32.422;  IBM  Storage  Systems 

Div..  (SSD).  San  Jose.  CA:  May  29. 

1995. 
TA-W-32.571;  Pellamy  Mfg  Co.,  Div  of 

Perry  Manufacturing  Co., 

Richlands,  NC:  July  1,  1995. 
TA-W-32,525:  Jatco  Enterprises,  Inc., 

Shellman,  G A:  June  18,  1995. 
TA-W-32.429;  Cone  Mills  Corp., 

Greensboro,  NC:  May  22,  1995.    . 
TA-W-32,445;  Rubin  Gloves,  Inc., 

Gloversville.  NY:  May  30,  1995. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  L,abor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  August, 
1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision 

Negative  DeterminatiLins  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico' 
during  the  relevant  period. 


NAFTA-TAA-01088;  Boise  Cascade. 

Timber  &■  Wood  Products  Div., 

Medford.  OR 
NAFTA-TAA-01107;  Jenn-Air.  Div.  of 

Maytag  Appliances,  Indianapolis, 

IN 
NAFTA-TAA-01057:  Jama/Southside 

Apparel.  Petersburg,  TN 
NAFTA-TAA-01 105;  BP  Oil  &■ 

Exploration.  Inc..  Marcus  Hook 

Refinery.  Marcus  Hook,  PA 
NAFTA-TAA~01 126;  Pellamy 

Manufacturing  Co.,  Div  of  Perry 

Manufacturing  Co.,  Richlands.  NC 
NAFTA-TAA-01 039;  Huntsman 

Chemical.  Rome,  GA 
NAFTA-TAA-01  111; Lloyd-Smith  Co., 

Inc..  Tool  Shop  Div..  Bradford.  PA 
NAFTA-TAA-01 122;  Texberry 

Container  Corp..  Houston,  TX 
NAFTA-TAA-01 1 03;  International 

Paper,  Veneta,  OR 
NAFTA-TAA-01 115;  DeLong 

Sportswear,  Inc.,  Lynchburg,  TN 
NAFTA-TAA-01 1 12;  McDonnell 

Douglas,  Douglas  Aircraft  Co., 

Torrance,  CA 
NAFTA-TAA-01086;  Simpson  Paper 

Co.,  Pomona,  CA 
NAFTA-TAA-01 120;  Northern 

Engraving,  LaCrosse,  WI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01 102;  Lake  County  Road 

Department,  Lakeview,  OR 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01 143;  Palm  Springs 

Golf.  Cathedral  City.  CA:  June  25 

1995. 
NAFTA-TAA-01 1 10;  Jolie  Handbag. 

Inc..  Hialeah.  FL:  May  11,  1995. 
NAFTA-TAA-01083;  Philips  Lighting 

Co.,  Little  Rock.  AR:  June  12.  1995. 
NAFTA-TAA-01063;  Midwestern 

Industries,  Inc.,  Tahlequah,  OK: 

May  30.  1995. 
NAFTA-TAA-01 158;  Tri  Tech  Tool  Br 

Design  Co.,  Inc.,  South  Bound 

Brook,  NJ:  July  25,  1995. 
NAFTA-TAA-01 064;  Airshield  Corp.. 

Brownsville,  TX:June4.  1996. 
NAFTA-TAA-01 093;  Norco  Windows, 

Inc.,  A  Former  Div.  of  Trust  Joist 

International,  Hawkins,  WI:  June 

19.  1995. 


NAFTA-TAA-01089;  Superior  Milling, 

Limited,  Milling  Operations, 

Watersmeet,  MI:  May  20,  1 995.      . 
NAFTA-TAA-01 1 13;  DM  IV,  Inc., 

Centerville,  TN:  June  26.  1995. 
NAFTA-TAA-01147;  Gold,  Inc.  D/B/A 
■  Gold  Bug,  Sewing  Department, 

Aurora,  CO:  July  22,  1995. 
NAFTA-TAA-01048;  American  Steel 

Foundries,  Alliance  Plant,  Alliance. 

OH:  May  13,  1995. 
NAFTA-TAA-01 109;  Fender  Musical 

Instruments,  Inc.,  Lake  Oswego.  OR: 

June  26.  1995. 
NAFTA-TAA-01 153  &■  A;  Connor  Forest 

Industries.  Inc..  Wakefield,  MI  and 

Baraga,  MI:  July  12,  1995. 
NAFTA-TAA-01 151;  Dive  N  Surf ,  Inc.. 

d/b/a  Body  Glove  International, 

Torrance,  CA:  July  15,  1995. 
NAFTA-TAA-01 129;  El  Paso  Apparel 

Group.  Inc.,  El  Paso,  TX:  July  10, 

1995. 
NAFTA-TAA-01 092;  Lucent 

Technologies,  Inc.,  Lee's  Summit, 

MO:  June  19,  1995. 
NAFTA-TAA-01 1 1 7;  Lodestar 

Industrial  Contractors,  Limited, 

Cohnlle.  WA :  July  8,1 995. 
NAFTA-TAA-01 108;  Orbit  Industries. 

Inc.,  Helen,  GA:  June  24.  1996. 
NAFTA-TAA-01 1 19;  Dean  Foods 

Vegetable  Co..  Norcal  Crosetti 

Foods.  Watsonville.  CA:  June  28, 

1995. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August, 
1996.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  August  12, 1996. 
Russell  Kile, 

Acting  Program  Manager,  Policy  &■ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-21641  Filed  8-23-96;  8:45  ami 


BILLING  CODE   4S-0-JO- 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  tor 
implementing  specific  parts  of  the 
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Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Draft  Regulatory  Guide  DG-1047, 
"Standard  Format  and  Content  for 
Applications  to  Renew  Nuclear  Power 
Plant  Operating  Licenses,"  is  being 
issued  for  public  comment  as  part  of  the 
implementation  of  10  CFR  Part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants" 
(referred  to  hereafter  as  the  license 
renewal  rule).  This  draft  regulatory 
guide  is  being  developed  to  provide  a 
uniform  format  and  content  acceptable 
to  the  staff  for  structuring  and 
presenting  the  information  to  be 
compiled  and  submitted  in  an 
application  for  renewal  of  a  nuclear 
power  plant  operating  license.  This 
draft  guide  proposes  to  endorse  the 
Nuclear  Energy  Institute  (NEI)  guidance 
document  NEI  95-10,  "Industry 
Guideline  for  Implementing  the 
Requirements  of  10  CFR  Part  54— The 
License  Renewal  Rule,"  Revision  0, 
dated  March  1, 1996,  as  an  acceptable 
method  for  complying  with  the 
requirements  of  the  license  renewal 
rule. 

This  draft  regulatory  guide  supersedes 
Draft  Regulatory  Guide  DG-1009, 
"Standard  Format  and  Content  of 
Technical  Information  for  Applications 
To  Renew  Nuclear  Power  Plant 
Operating  Licenses,"  which  was  issued 
for  public  comment  in  December  1990. 
DG-1009  would  have  provided 
guidance  on  implementing  the  license 
renewal  rule  that  was  adopted  by  the 
Commission  on  December  13, 1991  (56 
PR  64943).  However,  the  Commission 
amended  the  license  renewal  rule  on 
May  8,  1995  (60  FR  22461),  to  revise  the 
requirements  an  applicant  must  meet  for 
obtaining  a  renewed  operating  license. 
Therefore,  the  guidance  contained  in 
DG-1009  no  longer  adequately  reflects 
the  current  requirements  for  renewal  of 
operating  licenses. 

DG-1047  and  NEI  95-10  are  being 
developed  to  provide  guidance 
regarding  the  contents  of  an  application 
for  license  renewal  that  includes  (1) 
required  general  information  concerning 
the  applicant  and  the  plant,  (2) 
information  contained  in  the  integrated 
plant  assessment,  (3)  evaluation  of  time- 
limited  aging  analyses  (TLAAs),  (4)  a 
supplement  to  the  Final  Safety  Analysis 
Report  (FSAR),  (5)  technical 
specification  changes  and  their 
justification,  and  (6)  a  supplement  to  the 
environmental  report.  Specifically, 
guidance  is  provided  for  (1)  identifying 
the  systems,  structures,  and  components 
within  the  scope  of  the  license  renewal 


rule,  (2)  identifying  the  intended 
functions  of  systems,  structures,  and 
components  within  the  scope  of  the 
license  renewal  rule,  (3)  identifying  the 
structures  and  components  subject  to 
aging  management  review,  (4)  assuring 
that  the  effects  of  aging  are  managed,  (5) 
identifying  and  evaluating  TLAAs,  and 
(6)  establishing  the  format  and  content 
of  the  license  renewal  application  and 
Final  Safety  Analysis  Report 
supplement. 

Tne  NRC  staff  is  observing  an  NEI- 
sponsored  program  that  will 
demonstrate  plant-specific 
implementation  of  NEI  95-10.  This 
program  will  test  the  ability  of 
participating  utilities  to  understand  and 
use  the  guidance  contained  in  NEI  95- 
10.  This  program  is  scheduled  to  be 
completed  in  September  1996,  and  the 
staff  will  issue  trip  reports  documenting 
its  observations  of  each  participant's 
demonstration.  At  the  conclusion  of  the 
program,  the  staff  will  compile  its 
observations  from  the  program  into  a 
lessons- learned  report. 

During  development  of  the  draft  guide 
and  NEI  95-10,  the  NRC  staff 
determined  that  development  of  final 
guidance  for  certain  topics  was  best 
deferred  until  after  completion  of  the 
demonstration  program  when  additional 
experience  with  implementation  of  the 
license  renewal  rule  and  the  existing 
NEI  95-10  guidance  could  be  obtained. 
These  topics  include  guidance  on  (1)  the 
level  of  detail  required  for  a  license 
renewal  application  and  the  level  of 
detail  and  content  of  the  associated 
FSAR  supplement,  (2)  the  approach  for 
using  pre-approved  topical  reports  in  an 
application,  and  (3)  the  overall  level  of 
detail  contained  in  NEI  95-10.  Although 
preliminary  guidance  is  proposed  in  the 
draft  guide  and  NEI  95-10  for  these 
topics,  the  staff  intends  to  revisit  these 
topics  when  finalizing  the  regulatory 
guide.  The  NRC  staff  solicits  suggestions 
in  these  areas. 

The  staff  will  use  the  experience 
gained  through  its  observation  of  the 
plant-specific  demonstrations  and  any 
information  or  comments  received  from 
members  of  the  public  to  determine 
whether  changes  might  be  needed  in 
NEI  95-10  or  DG-1047. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
developing  regulatory  positions  in  this 
area.  The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  ofiicial  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  draft  guide  and  NEI  95-10. 
Comments  should  be  accompanied  by 
supporting  data.  Written  comments  may 
be  submitted  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 


of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of  NEI 
95-10  and  of  comments  received  may  be 
examined  or  copied  for  a  fee  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC.  Comments  are 
requested  by  November  29, 1996. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
butihe  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  usmg  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall.  '  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  &X)m  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
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NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Tehiet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be. 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone 
(301)415-5780;  e-mail  AXD3@nrc.gov. 
For  more  information  on  this  draft 
regulatory  guide,  contact  S.T.  Hoffman 
at  the  NRC,  telephone  (301)415-3245;  e- 
mail  STH@nrc.gov. 

DG-1047  and  NEI  95-10  are  available 
for  inspection  or  copying  for  a  fee  at  the 
NRC's  Public  Document  Room,  2120  L 
Street  NW.,  Washington,  DC  (the  PDR's 
mailing  address  is  Mail  Stop  LL-6, 
Washington,  DC  20555;  telephone 
(202)634-3273;  fax  (202)634-3343). 
Requests  for  single  copies  of  DG-1047 
(which  may  be  reproduced)  or  for 
placement  on  an  automatic  distribution 
list  for  single  copies  of  future  draft 
guides  in  specific  divisions  should  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Distribution  and 
Mail  Services  Section;  or  by  fax  at 
(301)415-2260.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

A  public  workshop  will  be  scheduled 
during  the  public  comment  period  to 
allow  interested  parties  to  obtain  further 
information  on  the  draft  regulatory 
guide.  NEI  95-10,  and  the  staffs 
observations  of  the  NEI  sponsored 
demonstration  program.  Details 
concerning  the  workshop  will  be  issued 
in  a  fiifure  Federal  Register  notice  and 
press  release. 

(5  U.S.C.  552(a)) 

Dated  at  Rockvilie,  Maryland,  this  16th  day 
of  August  1996. 


For  the  Nuclear  Regulatory  Conunission. 
Bill  M.  Morris, 

Director,  Division  of  Regviatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  9fr-21725  Filed  8-23-96;  8:45  am) 

BILLMO  COOE  75M-01-^ 


Federal  Emergency  Management 
Agency 

Interfm-Use  and  Comment  Document: 
Criteria  for  Preparation  and  Evaluation 
of  Radiological  Emefgency  Response 
Plans  and  Preparedness  in  Support  of 
Nuclear  Power  Plants  (Criteria  for 
Protective  Action  Recommendations 
for  Severe  Accidents) 

The  Nuclear  Regulatory  Commission 
(NRC)  and  the  Federal  Emergency 
Management  Agency  (FEMA)  have 
developed  the  interim-use  and  comment 
document  entitled:  Criteria  for 
Preparation  and  Evaluation  of 
Radiological  Emergency  Response  Plans 
and  Preparedness  in  Support  of  Nuclear 
Power  Plants  (Criteria  for  Protective 
Action  Recommendations  for  Severe 
Accidents).  The  document  has  been 
published  as  E)raft  Supplement  3  to 
NUREG-0654/FEMA-REP-l,  Revision 
1,  and  is  available  for  interim  use, 
public  review,  and  comment. 

Studies  of  severe  reactor  accidents 
and  their  consequences  since  the 
publication  of  emergency  planning 
guidance  in  NUREG-0654/FEMA-REP- 
1  in  1980  clearly  indicate  that  the 
preferred  initial  protective  action  is  to 
evacuate  promptly  rather  than  shelter 
the  population  that  is  near  the  plant. 
Although  the  original  guidance  in 
NUREG-0654/FEMA-REP-l  was  never 
intended  to  imply  that  the  appropriate 
protective  action  for  severe  accidents 
was  to  only  shelter  the  population  that 
is  near  the  plant,  the  guidance  was  not 
explicit  on  this  point.  Thus,  the  NRC 
and  FEMA  have  updated  and  simplified 
the  guidance  for  the  development  of 
protective  action  recommendations  for 
severe  accidents  in  Draft  Supplement  3 
to  NUREG-0654/FEMA-REP-l  to 
emphasize  that  evacuation  is  the 
preferred  initial  protective  action  for 
severe  accidents,  barring  any  constraints 
for  evacuation.  Nuclear  power  plant 
licensees  and  State  and  local  offsite 
response  organizations  may  use  the 
updated  and  simplified  guidance  in 
Supplement  3  or,  alternately,  they  may 
continue  to  follow  the  original  guidance 
in  NUREG-0654/FEMA-REP-l  to 
develop  the  appropriate  protective 
actions  for  the  public  for  severe  reactor 
accidents  utilizing  the  insights  gained  as 
a  result  of  the  NRC's  severe  accident 
studies. 


During  the  first  few  hours  of  an 
accident  at  a  nuclear  power  plant, 
critical  decisions  may  be  necessary 
concerning  protective  actions  for  the 
public.  Plant  conditions  are  the  major 
determining  factors  in  developing  early 
protective  action  recommendations.  The 
licensee  is  responsible  for  mitigating  the 
consequences  of  an  accident  and  for 
recommending  protective  actions  to 
offsite  officials.  State  and  local  officials 
are  responsible  for  making  decisions  on 
the  actions  necessary  to  protect  the 
public  and  for  implementing  these 
decisions.  The  guidance  contained  in 
Draft  Supplement  3  to  NUREG-0654/ 
FEMA-REP-1  applies  to  the 
development  of  protective  actions  for 
the  public  for  severe  reactor  accidents 
involving  actual  or  projected  core 
damage  with  the  potential  for  loss  of 
containment  integrity. 

Comments  on  Draft  Supplement  3  to 
NUREG-0654/FEMA-REP-l  may  be 
submitted  for  consideration  by  the  NRC 
and  FEMA  staffs.  Comments  should  be 
submitted  within  90  days  of  the  date  of 
this  Federal  Register  notice  to:  Chief, 
Rules  Review  and  Directives  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Mail  Stop  T-6D59,  Washington,  DC 
20555-0001. 

Comments  may  also  be  delivered  to 
11545  Rockville  Pike,  Rockville, 
Maryland,  between  the  hours  of  7:45 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

For  a  copy  of  Draft  Supplement  3  to 
NUREG-0654/FEMA-REP-l,  wrrite: 
Distribution  Services.  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  A  copy  of  Draft  Supplement  3  to 
NUREG-0654/FEMA-REP-l  is  available 
for  inspection  and  copying  for  a  fee  in 
the  NRC  Public  Document  Room, 
Gelman  Building.  2120  L  Street  NW., 
Washington,  DC  20555. 

For  further  information  contact:  Falk 
Kantor,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  (301)  415-2907;  or  O.  Megs 
Hepler,  Director,  Exercises  Division, 
Preparedness.  Training,  and  Exercises 
Directorate,  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
Washington.  DC  20472.  Telephone: 
(202) 646-2867. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  August  1996. 
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For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Acting  Director,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission. 

For  the  Federal  Emergency  Management 
Agency. 

Kay  C  Goss, 

Associate  Director  for  Preparedness,  Training, 
and  Exercises  Federal  Emergency 
Management  Agency. 
[FR  Doc.  96-  21 726  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 
DC  20549 
Extension: 
Rulel5c2-5 
SEC  File  No.  270-195 
0MB  Control  No.  3235-0198 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  on  the 
following  rule: 

Rule  15c2-5  prohibits  a  broker-dealer 
from  arranging  a  loan  for  a  customer  to 
whom  a  security  is  sold  unless,  before 
the  transaction  is  entered  into,  the 
broker-dealer  first:  (1)  Delivers  to  the 
customer  a  written  statement  setting 
forth  certain  information  about  the 
specific  arrangement  being  offered  to 
him;  (2)  obtains  from  the  customer 
sufficient  information  concerning  his  or 
her  financial  situation  and  needs  so  as 
to  determine  that  the  entire  transaction 
is  suitable  for  the  customer;  and  (3) 
retains  in  his  or  her  files  a  written 
statement  setting  forth  the  basis  upon 
which  the  broker-dealer  made  such 
determination.  The  information 
required  by  the  rule  is  necessary  for  the 
execution  of  the  Commission's  mandate 
undei*  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  to  prevent 
fraudulent,  manipulative,  and  deceptive 
acts  and  practices  by  broker-dealers. 

There  are  approximately  50 
respondents  that  require  an  aggregate 
total  of  600  hours  to  comply  with  the 
rule.  Each  of  these  approximately  50 
registered  broker-dealers  makes  an 
estimated  6  annual  responses,  for  an 
aggregate  total  of  300  responses  per 


year.  Each  response  takes  approximately 
2  hours  to  complete.  Thus,  the  total 
compliance  burden  per  year  is  600 
burden  hours.  The  approximate  cost  per 
hour  is  $20,  resulting  in  a  total  cost  of 
compliance  for  the  respondents  of 
$12,000  (600  hours  @  $20). 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  August  19. 1996. 
Margaret  H.  McFariani! 
Deputy  Secretary 

[FR  Doc.  96-21605  Filed  8-23-96;  8:45  am) 
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[Release  No  35-26555) 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
(  Act  ) 

August  16,  1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  9, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  EK!  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 


law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Cinergy  Corp.,  et  al.  (70-6881) 

Notice  of  Proposal  To  Amend  Articles 
oflncorpur.UKu.  ,ind  Acquire  Stock  of 
Utility  Suif  !t  1  i^  *  ;r», u ant  To  Tender 
Offer;  Unwt   K  u  t  h  u  r  1 1  ing  Solicitation  of 
Proxies 

Cinergy  Corp.,  a  registered  holding 
company,  and  its  wholly-owned  public- 
utility  subsidiary  company.  The 
Cincinnati  Gas  &  Electric  Company 
("CG&E"),  both  located  at  139  East 
Fourth  Street,  Cincinnati,  Ohio  45202. 
have  filed  an  application-declaration 
under  sections  6(a),  9(a),  10  and  12(e)  of 
the  Act,  and  rules  51,  52,  54,  62  and  65 
thereunder. 

CG&E's  amended  articles  of 
incorporation  ("Articles")  currently 
provide  that,  without  the  consent  of  the 
holders  of  not  less  than  a  majority  of  the 
total  number  of  shares  of  preferred  stock 
of  all  series  then  outstanding,  CG&E 
shall  not  issue  or  assume  any  securities 
representing  unsecured  debt  (other  than 
for  purposes  of  refunding  outstanding 
unsecured  indebtedness  or  redeeming  or 
otherwise  retiring  outstanding  shares  of 
stock  ranking  prior  to  the  prfeferred 
stock  with  respect  to  the  payment  of 
dividends  or  upon  the  dissolution, 
liquidation  or  winding  up  of  CG&E)  if, 
immediately  after  such  issue  or 
assumption,  the  total  outstanding 
principal  amount  of  all  securities 
representing  unsecured  debt  would 
exceed  20%  of  the  aggregate  of:  (1)  The 
total  principal  amount  of  all  then 
outstanding  secured  debt  of  CG&E;  and 
(2)  the  capital  and  surplus  of  CG&E,  as 
stated  on  CG&E's  books  ("20% 
Limitation").  CG&E  has  outstanding 
89,663,086  shares  of  common  stock, 
$8.50  par  value  per  share  ("Common 
Stock"),  all  of  which  is  held  by  Cinergy. 
CG&E's  outstanding  preferred  stock,  all 
of  which  is  publicly  held,  consists  of 
two  million  shares  of  cumulative 
preferred  stock,  par  value  $100  per 
share  ("Preferred  Stock"),  issued  in  four 
series  (each  a  "Series").'  The  Common 
Stock  and  Preferred  Stock  of  each  Series 
are  entitled  to  one  vote  per  share. 


'  The  four  Series  of  Preferred  Stock  consist  of  a 
4%  Series,  of  which  270,000  shares  are  outstanding, 
a  4^4%  Series,  of  which  130,000  shares  are 
outstanding;  a  7^/*%  Series,  of  which  800.000 
shares  are  outstanding;  and  a  7''M%  Series,  of  which 
800.000  shares  are  outstanding. 
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CG&E  proposes  to  submit  to  the 
holders  of  the  outstanding  shares  of 
Preferred  Stock  of  all  Series,  and  to 
Cinergy,  as  the  sole  holder  of  all  the 
outstanding  shares  of  Common  Stock,  a 
proposal  to  amend  the  Articles  to 
eliminate  the  20%  Limitation  by 
deleting  it  in  its  entirety  from  the 
Articles  ("Proposed  Aniendment").^ 
Approval  of  the  Proposed  Amendment 
requires  the  affirmative  vote  at  a  special 
meeting  (in  person  by  ballot  or  by 
proxy)  of  the  holders  of  not  less  than 
two-thirds  of  the  total  number  of  shares 
of  Preferred  Stock  of  all  four  Series, 
voting  together  as  one  class,  and  two- 
thirds  of  the  Common  Stock.  Cinergy 
has  informed  CG&E  that  it  will  vote  in 
favor  of  the  Proposed  Amendment. 
CG&E  proposes  to  submit  the  Proposed 
Amendment  for  consideration  and 
action  at  a  special  meeting  of  its 
stockholders  to  be  held  on  or  about 
September  18,  1996  ("Special  Meeting") 
and,  in  connection  therewith,  proposes 
to  solicit  proxies  from  the  holders  of  its 
outstanding  shares  of  Preferred  Stock 
and  Common  Stock  for  use  at  the 
Special  Meeting  ("Proxy  Solicitation").^ 
If  the  Proposed  Amendment  is  adopted, 
CG&E  will  make  a  special  cash  payment 
of  $1.00  per  share  ("Cash  Payment")  to 
each  preferred  stockholder  who  voted 
(in  person  by  ballot  or  by  proxy)  his  or 
her  shares  of  Preferred  Stock  (each  a 
"Share")  in  favor  of  the  Proposed 
Amendment  (except  that  no  Cash 
Payment  will  be  made  with  respect  to 
any  Share  validly  tendered  pursuant  to 
the  concurrent  tender  offer  described 


'CCAE  states  that  it  is  seeking  to  eliminate  the 
20%  Limitation  because  it  impedes  CG&E's  ability 
to  fully  avail  itself  of  the  beneiTits  of  short-term  debt 
in  order  to  maintain  financial  flexibility  and 
minimize  its  financing  costs,  and  thus  works  to  the 
detriment  of  CC&E's  utility  customers  and, 
indirectly,  Cinergy's  investors.  CGhE  also  states  that 
it  will  be  at  a  competitive  disadvantage  if  the  20% 
Limitation  is  not  removed  because  new  competitors 
in  the  utility  industry  (such  as  power  marketers, 
independent  power  producers  and  owners  of 
cogeneration  facilities)  generally  are  not  subject  to 
similar  financing  restrictions  in  their  organizational 
documents.  CG&E  notes  that  it  recently  received 
authorization  from  the  Public  Utilities  Commission 
of  Ohio  (Order  dated  May  4, 1995  in  Case  No.  95- 
358  GE-AIS)  to  increase  the  maximum  amount  of 
short-lerm  debt  it  is  permitted  to  have  outstanding 
at  any  one  time  from  $200  million  to  $400  million. 
Because  of  the  20%  Limitation,  CG&E  currently  has 
available  only  approximately  $150  million  of 
unsecured  debt  capacity  (short-term  or  otherwise), 
based  on  capitalization  as  of  March  31,  1996.  OG&E 
anticipates  that  any  issuances  or  sales  by  it  of 
unsecured  debt  following  adoption  of  the  Proposed 
Amendment  will  be  exempt  from  section  9(a)  of  the 
Act  by  virtue  of  rule  52. 

'CG4E  has  engaged  MacKenzie  Partners,  Inc.  to 
act  as  information  agent  in  connection  with  the 
Proxy  Solicitation  for  a  fee  of  approximately 
$35,000  which  includes  reimbursement  of 
reasonable  out-of-pocket  expenses. 


below).  All  Cash  Payments  will  be 
disbursed  out  of  CG&E's  general  funds. 

Concurrently  with  the 
commencement  of  the  Proxy 
Solicitation  by  CG&E,  and  subject  to  the 
terms  and  conditions  stated  in  an  Offer 
to  Purchase  and  Proxy  Statement  and 
accompanying  Letters  of  Transmittal 
and  Proxy  (collectively  "Offer 
Documents"),  Cinergy  proposes  to  make 
an  offer  ("Tender  Offer")  to  acquire 
from  the  holders  of  the  Preferred  Stock 
of  each  Series  any  and  all  shares  of  that 
Series  at  respective  cash  purchase  prices 
of  $64  per  Share,  in  the  case  of  the  4% 
Series;  $80  per  Share,  in  the  case  of  the 
43/4%  Series;  $110  per  Share,  in  the  case 
of  the  73/8%  Series;  and  $116  per  Share, 
in  the  case  of  the  7%%  Series  (each,  a 
"Purchase  Price").*  The  Tender  Offer 
will  consist  of  separate  offers  for  each  of 
the  four  Series,  with  the  offer  for  any 
one  Series  being  independent  of  the 
offer  for  any  other  Series.  Applicants 
anticipate  that  the  Tender  Offer  will 
expire  at  5:00  p.m.  on  the  date  of  the 
Special  Meeting,  i.e.,  on  pr  about 
September  18, 1996  ("Expiration  Date"), 
but  it  may  be  extended  or  terminated 
early  under  certain  circumstances.^ 


■•  The  Proxy  Solicitation  and  Tender  Offer  will  be 
effectuated  by  means  of  the  same  core  document: 
a  combined  proxy  statement  and  issuer  tender  offer 
statement  filed  under  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  and  the  applicable  rules 
and  regulations  thereunder.  Applicants  state  that 
they  will  comply  fully  will  all  requirements  of  the 
Exchange  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Proxy  Solicitation  and 
Tender  Offer,  and  acknowledge  that  any 
Conunission  authorization  granted  under  the  Act  is 
conditioned  upon  such  compliance.  Applicants  also 
state  that  the  Tender  Offer  will  satisfy  the 
requirements  of  rule  51  under  the  Act. 

'  The  Offer  Documents  provided  that,  at  any  time 
or  from  time  to  time,  Cinergy  may  extend  the 
Expiration  Date  applicable  to  any  Series,  without 
extending  the  Expiration  Date  for  any  other  Series, 
by  giving  notice  of  such  extension  to  the  Bank  of 
New  York,  which  will  act  as  depositary 
("Depositary").  During  any  such  extension,  all 
Shares  of  the  applicable  Series  previously  tendered 
will  remain  subject  to  the  Tender  Offer,  and  may 
be  withdrawn  at  any  time  prior  to  the  Expiration 
Date  as  extended.  Conversely,  Cinergy  may  elect  in 
its  sole  discretion  to  terminate  the  Tender  Offer 
prior  to  the  scheduled  Expiration  Date  and  not 
accept  for  payment  and  pay  for  Shares  tendered, 
subject  to  applicable  provisions  of  rule  13e— 4  under 
the  Exchange  Act  requiring  Cinergy  either  to  pay    . 
the  consideration  offered  or  to  return  the  tendered 
Shares  promptly  after  the  termination  or 
withdrawal  of  the  Tender  Offer,  upon  the 
occurrence  of  any  of  the  conditions  of  closing 
enumerated  in  the  Offer  Documents,  by  giving 
notice  of  such  termination  to  the  Depositary  and 
making  a  public  announcement  thereof.  Subject  to 
compliance  with  applicable  law.  Cinergy  also 
reserves  the  right  in  the  Offer  Documents,  in  its  sole 
discretion,  to  amend  the  Tender  Offer  in  any 
respect  by  making  a  public  announcement  thereof. 
If  Cinergy  materially  changes  the  terms  of  the 
Tender  Offer  or  the  information  concerning  the 
Tender  Offer,  or  if  it  waives  a  material  condition  of 
the  Tender  Offer  (such  as  the  condition,  mentioned 
twlow,  that  the  Proposed  Amendment  be  adopted 
at  the  Special  Meeting).  Cinergy  will  extend  the 


Tenders  of  Shares  made  pursuant  to  the 
Tender  Offer  may  be  withdrawn  at  any 
time  prior  to  the  Expiration  Date. 
Thereafter,  such  tenders  will  be 
irrevocable,  subject  to  certain 
exceptions  identified  in  the  Offer 
Documents.  The  Tender  Offer  will  not 
be  conditioned  upon  any  minimum 
number  of  Shares  of  the  applicable 
Series  being  tendered.  However, 
Cinergy's  obligation  to  proceed  with  the 
Tender  Offer  and  to  accept  for  payment 
and  to  pay  for  any  Shares  tendered  will 
be  subject  to  various  conditions 
enumerated  in  the  Offer  Documents, 
including  the  receipt  of  Commission 
authorization  under  the  Act  to  acquire 
the  tendered  Shares  and  the  approval 
and  adoption  of  the  Proposed 
Amendment  at  the  Special  Meeting. 
Shares  validly  tendered  will  be  held  by 
Cinergy  until  the  Expiration  Date  (or 
returned  in  the  event  the  Tender  Offer 
is  terminated).  Subject  to  the  terms  and 
conditions  of  the  Offer  Documents,  as 
promptly  as  practicable  after  the 
Expiration  Date,  Cinergy  will  accept  for 
a  payment  (and  thereby  purchase)  and 
pay  for  the  Shares  validly  tendered  and 
not  withdrawn.^  Cinergy  intends  to  use 
its  general  funds  and/or  funds  borrowed 
pursuant  to  an  existing  credit  agreement 
with  a  group  of  banks  (see  HCAR  No. 
26488,  March  12,  1996)  to  pay  for  the 
tendered  Shares.  Smith  Barney,  Inc.  and 
Morgan  Stanley  &  Co.,  Inc.  will  act  as 
dealer  managers  for  Cinergy  in 
connection  with  the  Tender  Offer.' 


Expiration  Date  to  the  extent  required  by  the 
applicable  provisions  of  rule  13e— 4  under  the 
Exchange  Act. 

°  With  respect  to  Shares  validly  tendered  and 
accepted  for  payment  by  Cinergy,  each  tendering 
preferred  stockholder  will  be  entitled  to  receive  as 
consideration  from  Cinergy  only  the  applicable 
Purchase  Price  (which  may  reflect  a  premium  over 
the  current  market  price  at  the  commencement  of 
the  Tender  Offer),  Any  such  holder  will  not  be 
entitled  to  receive  additional  consideration  in  the 
form  of  a  Cash  Payment  from  CG&E  with  respect  to 
such  tendered  Shares.  The  latter  payment  will  be 
payable  by  CG&E  solely  in  respect  to  Shares  voted 
in  favor  of  the  Proposed  Amendment  by  preferred 
stockholders  at  the  Special  Meeting,  provided  that 
(a)  such  Shares  have  not  been  tendered  pursuant  to 
the  Tender  Offer  and  (b)  the  Proposed  Amendment 
is  adopted  at  the  Special  Meeting.  Preferred 
Stockholders  who  wish  to  tender  their  Shares 
pursuant  to  the  Tender  Offer  are  not  required  to 
vote  in  favor  of  the  Proposed  Amendment;  however, 
the  Tender  Offer  is  conditioned  upon  the  Proposed 
Amendment  t)eing  adopted  at  the  Special  Meeting. 

'  Cinergy  has  agreed  to  pay  the  dealer  managers 
a  combined  fee  of  $0.50  per  Share  for  any  Shares 
tendered,  accepted  for  payment  and  paid  for 
pursuant  to  the  Tender  Offer  and  to  reimburse  the 
dealer  managers  for  their  reasonable  out-of-pocket 
expenses,  including  attorney's  fees.  In  addition. 
Cinergy  has  agreed  to  pay  soliciting  brokers  and 
dealers  a  separate  fee  of  $1.50  per  Share  for  any 
Shares  tendered,  accepted  for  payment  and  paid  for 
pursuant  to  the  Tender  Offer  (except  that  (a)  in  the 
case  of  transactions  involving  blocks  of  5.000  or 
more  tendered  Shares,  Cinergy  will  pay  a 
solicitation  fee  of  $1.25  per  Share,  and  (b)  soliciting 
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If  the  Proposed  Amendment  is 
adopted  at  the  Special  Meeting, 
promptly  after  consummation  of  the 
Tender  Offer,  Cinergy  will  make  a 
capital  contribution  to  CG&E  of  all 
Shares  tendered  to  and  acquired  by 
Cinergy  pursuant  to  the  Tender  Offer, 
and  CG&E  wili  thereupon  retire  and 
cancel  such  Shares.^  If  the  Proposed 
Amendment  is  not  adopted  at  the 
Special  Meeting,  Cinergy,  subject  to 
applicable  law,  may  elect,  but  is  not 
obligated,  to  waive  adoption  of  the 
Proposed  amendment  as  a  condition  to 
its  obligation  to  proceed  with  the 
Tender  Offer.  In  that  case,  as  promptly 
as  practicable  after  Cinergy's  waiver  of 
such  condition  and  its  purchase  of  the 
Shares  validly  tendered  pursuant  to  the 
Tender  Offer,  CG&E  (after  requesting 
and  receiving  any  additional 
Commission  authorizations  required 
under  the  Act)  anticipates  that  it  would 
call  another  special  meeting  of  its 
common  and  preferred  stockholders  to 
solicit  proxies  therefrom  for  the  same 
purpose  as  the  instant  proceeding  (i.e., 
to  secure  the  requisite  two-thirds 
affirmative  vote  of  stockholders  to 
amend  the  Articles  to  eliminate  the  20% 
Limitation).  At  that  meeting,  Cinergy 
would  vote  any  Shares  acquired  by  it 
pursuant  to  the  Tender  Offer  or 
otherwise  ^  (as  well  as  all  of  its  shares 
of  Common  Stock)  in  favor  of  the 
Proposed  Amendment.  If  the  Proposed 
Amendment  is  adopted  at  that  meeting, 
and  in  any  event  within  one  year  of  the 
Expiration  Date  (including  any 
extension  thereof),  Cinergy  will 
promptly  after  such  meeting  or  at  the 
expiration  of  such  one-year  period,  as 
applicable,  make  a  capital  contribution 
to  CG&E  of  all  Shares  held  by  Cinergy, 
and  CG&E  will  thereupon  retire  and 
cancel  such  Shares. 

It  appears  that  the  application- 
declaration,  to  the  extent  that  it  relates 
to  the  proposed  Proxy  Solicitation, 
should  be  granted  and  permitted  to 


brokers  and  dealers  will  not  be  entitled  to  any 
solicitation  fee  with  respect  to  tendered  Shares 
accepted  for  payment  as  to  which  they  are  the 
beneficial  owners).  Cinergy  expects  to  pay  the  Bank 
of  New  York  a  depositary  fee  of  approximately 
$22,(X)0. 

"Applicants  state  that  the  contemplated  capital 
contribution  by  Cinergy  to  CG&E  of  Shares  acquired 
by  Cinergy  pursuant  to  the  Tender  Offer  would  be 
exempt  from  the  requirements  of  section  12(b)  and 
rule  45(a)  pursuant  to  rule  45(b)(4). 

"Following  the  Expiration  Date  and  the 
consummation  of  the  purchase  of  Shares  pursuant 
to  the  Tender  Offer,  Cinergy  may  decide  to 
purchase  additional  Shares  on  the  open  market,  in 
privately  negotiated  transactions,  through  one  or 
more  tender  offers  or  otherwise.  Applicants  state 
that  Cinergy  will  not  undertake  any  such 
transactions  without  first  receiving  any  additional 
Commission  authorizations  required  under  the  Act. 


become  effective  forthwith  pursuant  to 
rule  62. 

■It  is  ordered,  therefore,  tliat  the 
application-declaration,  to  the  extent 
that  it  relates  to  the  proposed  Proxy 
Solicitation  be,  and  it  hereby  is,  granted 
and  permitted  to  become  effective 
forthwith  pursuant  to  rule  62  and 
subject  to  the  terms  and  conditions 
prescribed  in  rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  96-21608  Filed  8-23-96:  8:45  am) 
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Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  ineetings  during 
the  week  of  August  26,  1996. 

An  open  meeting  will  be  held  on 
Wednesday,  August  28,  1996,  at  10:00 
a.m.  A  closed  meeting  will  be  held  on 
Thursday,  August  29,  1996,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  of  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10)  and  17  CFR  200.402(a)  (4),  (8),  (9)(i) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
August  28,  1996,  at  10:00  a.m.,  wall  be: 

The  Commission  will  consider  whether  to 
approve  the  proposed  Order  Execution 
Obligations  Rules  published  for  comment  in 
October  1995.  The  Order  Execution 
Obligations  Rules  included  proposed 
amendments  to  Rule  llAcl-1  (Quote  Rule), 
proposed  Rule  llAcl— 4  (Limit  Order  Display 
Rule),  and  proposed  Rule  llAcl-5  (Price 
Improvement  Rule).  These  proposed 
amendments  and  rules  were  designed  to 
improve  the  handling  and  execution  of 
customer  orders,  and  to  publicize  prices  of 
customer  limit  orders  and  orders  entered  in 
electronic  communications  networks  that 
allow  exchange  specialists  and  over-the- 
counter  market  makers  to  trade  at  prices  that 


are  superior  to  their  public  quotes.  For 
further  information,  please  contact  Gail 
Marshall,  Division  of  Market  Regulation,  at 
(202)  942-7129. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  29, 1996,  at  10:00  a.m.,  will  be: 

Institution  and  settlement  of  injunctive 
actions. 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Formal  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  August  21, 1996. 
Jonathan  G.  Katz, 

Secretary. 

[FF  Doc.  96-21817  Filed  8-22-96;  12:40  pmj 
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SeH-Reguiatcry  O'qanizations:  BostC' 
StocK  Exchange   >nc  ,  Order  Grantmc 
Approva.  U)  P'oposea  Ruie  Change 
Relating  tc  'ts  Soeciaitst  Pe.rlormance 
Evaiuatior  Program 

August  19,  1996. 

I.  Introduction 

On  June  11,  1996,  tc  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  Specialist  Performance 
Evaluation  Program  ("SPEP").'  On  June 


'  15  U.S.C.  788(b)U). 

'17CFR240.19b-4. 

'The  SEC  initially  approved  the  BSE's  SPEP  pilot 
program  in  Securities  Exchange  Act  Release  No. 
22993  (March  10.  1986).  51  FR8298  (March  14. 
1986)  (File  No.  SR-BSE-64-04).  The  SEC 
$ut>sequently  extended  the  pilot  prograir.  in 
Securities  Exchange  Act  Release  Nos.  26162 
(October  6.  1988).  53  FR  40301  (October  14.  1988) 
(File  No.  SR-BSB-87-06);  27656  (January  30,  1990), 
55  FR  4296  (February  7,  1990)  (File  No.  SR-BSE- 
9(M)1):  28919  (February  26,  1991).  56  FR  9990 
(March  8,  1991)  (File  No.  SR-BSE-91-Ol);  and 
30401  (February  24,  1992),  57  FR  7413  (March  2. 

1992)  (File  No.  SR-BSE-92-01).  The  BSE  was 
permitted  to  incorporate  objective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890 
(February  19,  1993).  58  FR  11647  (February  26, 

1993)  (File  No.  SR-BSE-92-04):  at  which  point  the 
initial  pilot  program  ceased  to  exist  as  a  separate 
program.  The  current  pilot  program  was 
subsequently  extended  in  Securities  Exchange  Act 
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11.  1996,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.* 

The  proposed  rule  change,  and 
Amendment  No.  1  thereto,  was 
published  for  comment  in  Securities 
Exchange  Art  Release  No.  37308  (June 

12.  1996),  61  FR  31573  (June  20,  1996). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change,  including 
Amendment  No.  1. 

11.  Description 

A  Background 

The  BSE's  SPEP  utilizes  the  BEACON 
system '  to  assess  how  well  a  specialist 
handles  market  and  marketable  limit 
orders  routed  to  him  or  her  for 
execution.  For  each  specialist,  a  record 
of  all  action  on  these  orders  is 
accumulated  in  a  separate  file  from 
which  four  calculatiooj  are  run. 

First,  Turnaround  Time  measures  the 
average  number  of  seconds  from  the 
receipt  of  a  guaranteed  market  or 
marketable  limit  order  (i.e.,  for  1299 
shares  or  less)  in  BEACON  until  it  is 
executed  (in  whole  or  in  part),  stopped 
or  cancelled.  An  order  that  is  moved 
from  the  auto-ex  screen  to  the  manual 
screen  will  accumulate  time  until 
executed,  partially  executed,  stopped  or 
cancelled.* 

Second,  Holding  Orders  Without 
Action  measures  the  number  of  market 
and  marketable  limit  orders  (aM  sizes 
included)  ^  that  are  held  without  action 
for  greater  than  25  seconds.  As  in  the 
Turnaround  Time  calculation,  a  stop, 


Release  Nos.  33341  (December  15. 1993).  58  FR 
67875  (December  22,  1993)  (File  No.  SR-BSE-93- 
16):  35187  (December  30.  1994).  60  FR  2406 
(January  9.  1995)  (File  No.  SR-BSE-94-12):  and 
36668  (January  2,  1996).  61  FR  672  (January  9. 
1996)  (File  No.  SR-BSE-95-16)  ("January  1996 
Approval  Order").  SEC  approval  of  the  current  pilot 
program  expires  on  Decembesr  31.  1996. 

*See  Letter  from  Karen  Aluise,  Assistant  Vice 
President,  BSE,  to  Sharon  Lawson,  Senior  Special 
Counsel.  SEC.  dated  June  11,  1996  ("Amendment 
No.  1").  Amendment  No.  l  corrected  typographical 
errors  in  the  original  filing  and  added  a  proposal 
to  raise  the  overall  .score  at  which  a  specialist  will 
be  deemed  to  have  adequately  performed  from  5.80 
to  6.70  in  order  to  account  for  the  proposed  changes 
to  the  threshold  levels  and  weights. 

'  BEACON  is  the  BSE's  automated  order-routing 
and  execution  system.  BEACON  provides  a 
guarantee  of  execution  for  market  and  marketable 
limit  orders  up  to  and  including  1,299  shares.  In 
addition.  BEACON  can  be  used  to  transmit  orders 
not  subject  to  automatic  execution.  See  BSE  Rules, 
Ch.  XXXm.  n  2654-55. 

'This  calculation  will  not  be  in  effect  until  the 
stock  has  opened  on  the  primary  market.  Certain 
situations,  such  as  trading  halts  and  periods  where 
the  BEACON  system  is  off  aulo-ex  floorwide.  will 
result  in  blocks  of  time  being  excluded  from  (he 
calculation. 

'  Unlike  Turnaround  Time,  Holding  Orders 
Without  Action  is  not  limited  to  those  orders 
guaranteed  automatic  execution  through  BEACON. 


cancellation,  execution  or  partial  a 

execution  stops  the  clock.  The  same 
exclusions  which  apply  in  the 
Turnaround  Time  calculation  also  apply 
here. 

Third,  Trading  Between  the  Quote 
rheasures  the  number  of  market  and 
marketable  limit  orders  that  are 
executed  between  the  best  consolidated 
bid  and  offer  where  the  spread  is  greater 
than  one-eighth. 

Fourth,  Executions  in  Size  Greater 
Than  BBO  measures  the  number  of 
market  and  marketable  limit  orders 
which  exceed,  and  are  executed  in  a 
size  larger  than,  best  consolidated  bid  or 
offer  size. 

For  each  of  these  four  objective 
measures,  aod  the  Specialist 
Performance  Evaluation  Questionnaire, 
a  10  point  scale  is  applied  to  a  range  of 
scores.  Based  on  the  raw  score  for  each 
measure, ihe  respective  specialist 
receives  an  associated  score  between 
one  and  10  points,  which  is  weighted 
for  each  measure  as  follows: 
Turnaround  Time  (15%);  Holding 
Orders  Without  Action  (15%);  Trading 
Between  the  Quote  (25%);  Executions  in 
Size  Greater  Than  BBO  (25%);  and 
Questionnaire  (20%). 

Any  specialist  who  is  deficient  ^  in 
any  one  of  the  objective  measures  for 
two  out  of  three  consecutive  review 
periods  will  be  required  to  appear 
before  the  Performance  Improvement 
Action  Committee  ("PIAC")  to  discuss 
ways  of  improving  performance.  If 
performance  does  not  improve  in  the 
subsequent  period,  the  specialist  will 
appear  before  the  Market  Performance 
Committee  ("MPC")  for  appropriate 
action,  as  described  below.^ 

Any  specialist  who  falls  below  the 
threshold  level  for  the  overall 
evaluation  program  for  two  of  three 
consecutive  review  periods  will  be 
required  to  appear  before  the  MPC, 
which  will  take  action  to  address  the 
deficient  performance  as  provided  for  in 
the  Supplemental  Material  to  the 
SPEP.>°  A  specialist  who  is  ranked  in 
the  bottom  10%  of  the  overall 
evaluation  program  but  who  is  above 
the  threshold  level  for  the  overall 
program  will  be  subject  to  staff  review 
to  determine  if  there  is  sufficient  reason 


"  A  specialist  is  deficient  in  any  measure  if  be  or 
she  scores  below  the  minimum  adequate 
performance  thresholds  set  forth  )>elow.  See  infra 
text  accompanying  note  11. 

"In  the  event  a  specialist's  performance  does  not 
improve,  the  Supplemental  Material  to  the  SPEP 
authorizes  the  MPC  to  take  the  following  actions: 
suspending  the  specialist's  trading  account 
privilege,  suspending  his  or  her  alternate  specialist 
account  privilege,  or  reallocating  his  or  her 
specialty  stocks.  See  BSE  Rules.  Ch.  XV,  1 2156.10- 
2156.60. 

"•  See  supra  note  9. 


to  warrant  informing  the  PIAC  of 
potential  performance  problems. 

Due  to  the  subjectivcness  of  the 
questionnaire,  a  specialist  who  is 
deficient  on  the  questionnaire  alone  will 
be  subject  to  review  by  Exchange  staff 
to  determine  if  there  is  sufficient  reason 
to  warrant  informing  the  PIAC  of 

I  potential  performance  problems. 

'  However,  a  deficient  score  on  the 
questionnaire  may  result  in  a 
performance  improvpment  action  when 
it  lowers  the  overall  program  score 
below  5.80. 

The  Exchange  has  set  thresholds  at 
which  a  specialist  will  have  been 

j»  deemed  to  have  adequately  performed 
overall,  and  with  regard  to  each 
measure,  on  the  SPEP;  Overall 
Evaluation  Score — at  or  above  weighted 
score  of  5.80;  Turnaround  Time— below 
21  seconds  (8  points);  Holding  Orders 
Without  Action— below  21%  (7  points); 
Trading  Between  the  Quote — at  or  above 
26.0%  (5  points);  Executions  in  Size 
Greater  Than  BBO— at  or  above  76%  (6 
points);  and  Questionnaire — at  or  above 
weighted  score  of  50.0  (4  points).*^ 

B.  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  threshold  levels 
and  weights  of  the  current  SPEP 
measures,  as  well  as  the  review 
standards  applicable  under  the  SPEP. 
The  Exchange  has  determined  that  the 
following  modifications  should  be  made 
as  a  result  of  its  continuous  monitoring 
of  the  current  SPEP  standards: 

(1)  The  Trading  Between  the  Quote 
threshold  level,  currently  at  26.0, 
should  be  raised  to  31.0; 

(2)  Executions  in  Size  Greater  Than 
BBO  threshold  level,  currently  at  76.0, 
should  be  raised  to  81.0; 

(3)  The  Turnaround  Time  program 
weight,  currently  at  15%,  should  be 
increased  to  20%; 

(4)  The  Holding  Orders  Without 
Action  program  weight,  currently  at 
15%,  should  be  decreased  to  5%; 

(5)  The  Trading  Between  the  Quote 
program  weight,  currently  at  25%, 
should  be  increased  to  35%; 

(6)  The  Executions  in  Size  Greater 
Than  BBO  program  weight,  currently  at 
25%,  should  be  increased  to  35%; 

(7)  The  Questionnaire  program 
weight,  currently  at  20%,  should  be 
decreased  to  5%; 

(8)  The  standard  for  PIAC  review  for 
substandard  performance  in  any  one 
objective  measure,  currently  set  at  two 
out  of  three  consecutive  review  periods, 


"A  specialist  who  receives  a  score  that  is  below 
a  minimum  adequate  performance  threshold  will  be 
deemed  to  be  deficient  in  that  measure.  See  supra 
note  8. 
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will  be  changed  to  the  first  instance  of 
substandard  performance: 

(9)  The  standard  for  MPC  review  for 
substandard  performance  in  any  one 
objective  measure,  currently  set  at  three 
out  of  four  consecutive  review  periods, 
will  be  changed  to  two  out  of  three 
consecutive  review  periods; 

(10)  The  standard  for  MPC  review  for 
substandard  performance  on  the  overall 
program,  currently  set  at  two  out  of 
three  consecutive  review  periods,  will 
be  changed  to  the  first  instance  of 
substandard  performance;  and 

(11)  The  Overall  Program  score, 
currently  at  5.80,  should  be  increased  to 
6.70  to  account  for  the  proposed 
changes  to  the  threshold  levels  and 
weights. 

Under  the  proposal,  the  current 
threshold  levels  for  Turnaround  Time, 
Holding  Orders  Without  Action  and  the 
Questionnaire,  as  well  as  the  staff 
review  standards,  will  remain 
unchanged.  The  Exchange  believes  that 
these  modifications  will  enhance  the 
SPEP  by  providing  more  appropriate 
threshold  levels  when  overall 
performance  has  improved  beyond  the 
current  limits,  more  effective  measiu^ 
weightings  which  reflect  the  industry's 
current  market  quality  focus,  and  a  more 
realistic  approach  to  committee  review 
in  view  of  the  timeframe  required  to 
address  substandard  performance.** 

III.  Discussion 

The  Commission  believes  that 
specialists  play  a  crucial  role  in 
providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  promulgated 
thereunder,  is  the  maintenance  of  fair 
and  orderly  markets  in  their  designated 
securities.^3  To  ensure  that  specialists 
fulfill  these  obligations,  it  is  important 
that  the  Exchange  conduct  effective 
oversight  of  their  performance.  The 
BSE's  SPEP  is  critical  to  this  oversight. 
In  addition,  the  Commission  notes  that 
the  SPEP  weighs  heavily  in  the  BSE's 
stock  allocation  decisions,  and  believes 
that  performance  based  stock  allocations 
help  to  ensure  that  stocks  are  allocated 
to  specialists  who  will  make  the  best 
markets. 

In  its  January  1996  Approval  Order 
extending  the  SPEP  pilot  for  an 
additional  one-year  period,  until 


December  31,  1996, >*  the  Commission 
set  forth  its  concerns  with  the  current 
program.  First,  the  Commission  stated 
that  it  expected  the  BSE  to  evaluate  the 
incorporation  of  additional  objective 
criteria  into  the  SPEP,  so  that  the 
Exchange  can  conduct  a  thorough 
analysis  of  specialist  performance.*' 
The  Commission  also  requested  that  the 
Exchange  assess  whether  each  measure 
is  assigned  an  appropriate  weight,  and 
conduct  an  ongoing  examination  of  its 
minimum  adequate  performance  levels 
to  insure  that  performance  thresholds 
are  set  at  appropriate  levels.  In  addition, 
the  Commission  advised  the  Exchange 
to  closely  monitor  the  conditions  for 
committee  review  and  take  steps  to 
ensure  that  all  specialists  whose 
performance  is  deficient  or  diverges 
widely  from  the  best  units  will  be 
subject  to  meaningful  review.*^  The 
Commission  finds  that  the  proposed 
rule  change  is  a  positive  step  forward 
with  regard  to  a  number  of  these 
concerns.  Specifically,  the  proposal 
modifies  the  appropriate  weights  and 
thresholds  to  be  assigned  to  each 
measure  and  the  conditions  for 
committee  review  for  substandard 
specialist  performance. 

In  connection  with  the  respective 
weights  assigned  to  each  measure,  the 
Commission  has  recommended  that 
because  of  the  substantial  overlap 
between  Turnaround  Time  and  Holding 
Orders  Without  Action,  the  BSE  should 
consider  having  only  one  measure  in 
this  category  (j.e.,  timeliness  of 
executions),  or  reduce  the  weights  of  the 
existing  measiu^s,  which  together 
account  for  30%  of  the  current  SPEP. 
The  Commission  believes  that  the 
proposal  is  a  positive  step  in  this 
direction,  as  it  decreases  the  weight 
assigned  to  these  two  categories  from 
30%  to  25%  of  the  overall  program. 
Moreover,  the  decrease  in  the  combined 
weight  of  these  two  categories,  as  well 


"In  its  proposed  rule  change,  the  Exchange 
stated  that  it  is  currently  reviewing  additional 
market  quality  statistics  in  an  effort  to  develop 
other  measures  of  performance  for  inclusion  in  the 
SPEP,  and  hopes  to  file  for  additional  modifications 
to  the  program  in  the  near  future. 

"Rule  llb-l,  17  CFR  a40.1lb-l;  BSE  Rules  Ch. 
XV.  12155.01. 


'<The  Commission  notes  that  while  the  proposed 
rule  change  modifies  certain  aspects  of  the  current 
SPEP,  the  Exchange  remains  obligated  to  submit  by 
September  16,  1996  a  report  describing  its 
experience  with  the  pilot,  in  addition  to  any 
requests  to  further  modify  it.  to  extend  its 
effectiveness  or  to  seek  jjermanent  approval  for  the 
SPEP.  See  January  1996  Approval  Order,  supra  note 
3. 

"For  example,  the  Commission  has  stated  that 
the  BSE  could  develop  additional  measures  of 
market  depth,  such  as  how  often  the  specialist's 
quote  exceeds  500  shares  or  how  often  the  BSE 
quote,  in  size,  is  larger  than  the  best  consolidated 
bid  or  offer  (excluding  quotes  for  100  shares). 
Another  possible  objective  criteria  could  measure 
quote  performance  [i.e.,  how  often  the  BSE 
specialist's  quote,  in  price,  is  alone  at  or  tied  with 
the  BBO). 

'"  In  this  regard,  the  Commission  stated  that  in  its 
opinion,  a  meaningful  review  process  would  ensure 
that  adequate  corrective  actions  are  taken  with 
regard  to  each  deficient  specialist. 


as  the  weight  of  the  Questionnaire,  has 
enabled  the  Exchange  to  increase  the 
weight  of  each  of  the  other  objective 
criteria,  Trading  Between  the  Quote  and 
Executions  in  Size  Greater  Than  BBO, 
from  25%  to  35%  of  the  SPEP.  The 
Commission  believes  that  the  increase 
in  the  weights  of  these  measures  is 
appropriate  in  the  context  of  the  current 
program,  in  that  these  measures  have 
been  useful  in  identifying  how  well 
specialists  carry  out  certain  aspects  (i.e., 
price  improvement  and  market  depth)  of 
their  responsibilities  as  specialists.*^- 
In  reviewing  the  BSE's  experience 
with  its  minimum  adequate 
performance  thresholds,  the 
Commission  has  noted  that  although  it 
appears  that  these  standards  have  been 
helpful  in  identifying  some  specialists 
with  potential  performance  problems,  as 
well  as  providing  an  incentive  for 
improved  market  making  performance, 
the  acceptable  levels  of  performance 
have  not  been  revised  since  the 
inception  of  the  pilot.  The  propo.sal 
makes  such  revisions,  in  that  it 
increases  the  threshold  level  for 
adequate  performance  both  with  regard 
to  the  overall  program  and  particular 
measures.  Specifically,  the  overall 
threshold  program  score  is  being 
increased  from  5.80  to  6.70,  while  the 
threshold  level  of  Trading  Between  the 
Quote  is  being  increased  from  26.0  to 
31.0  and  Executions  in  Size  Greater 
Than  BBO  from  76.0  to  81.0.  The 
Commission  believes  that  these  changes 
are  appropriate  given  that  they  will 
provide  a  higher  benchmark  for 
acceptable  specialist  performance  on  the 
Exchange.  This,  in  turn,  should  benefit 
the  execution  of  public  orders  on  the 
BSE  and  further  the  protection  of 
investors. 

The  Commission  has  also  requested 
that  the  BSE  closely  monitor  the 
conditions  for  review  and  take  steps  to 
ensure  that  all  specialists  whose 
performance  is  deficient  and/ or  diverges 
widely  from  the  best  units  will  be 
subject  to  meaningful  review.  The 
Commission  believes  that  the  proposed 
rule  change  makes  significant  progress 
in  this  regard,  as  it  tightens  the 
standards  for  committee  review  for 
substandard  specialist  performance  both 
in  the  overall  program  and  in  individual 
measures.*^  Under  the  proposal,  the 


"The  Commission  continues  to  believe  that 
objective  measures  together  with  a  floor  broker 
questionnaire,  should  generate  sufficiently  detailed 
information  to  enable  the  Exchange  to  make 
accurate  assessments  of  specialist  performance. 

'"The  Commission  continues  to  believe  that 
relative  performance  rankings  that  subject  the 
bottom  10%  of  ail  specialist  units  to  mandatory 
review  by  an  Exchange  committee  are  an  important 
part  of  an  effective  evaluation  program. 
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criteria  for  PIAC  review  for  substandard 
performance  in  any  one  objective 
measure,  currently  set  at  two  out  of 
three  consecutive  review  periods,  is 
being  reduced  to  any  one  review  period 
of  substandard  performance.  The 
criteria  for  MPC  review  of  substandard 
performance  in  any  one  objective 
measure,  currently  set  at  three  out  of 
four  review  periods,  is  being  changed  to 
two  out  of  three  consecutive  review 
periods  of  substandard  performance, 
while  MPC  review  for  substandard 
overall  performance,  currently  set  at  two 
out  of  three  review  periods,  is  being 
changed  to  any  one  review  period  of 
substandard  performance.  The 
Commission  believes  that  as  the 
proposal  increases  the  possibility  of  the 
institution  of  a  performance 
improvement  action  as  a  result  of 
substandard  performance,  it  should  help 
motivate  and  provide  an  incentive  for 
specialists  to  maintain  high  levels  of 
market  making  performance.  In 
addition,  the  changes  should  help  the 
Exchange  to  identify  earlier  those 
specialists  needing  help  or  guidance  in 
improving  their  performance  either 
overall  or  in  a  particular  area. 

In  conclusion,  although  the 
Commission  believes  that  the  proposed 
modifications  will  increase  the 
effectiveness  of  the  BSE's  SPEP,  the 
Exchange  should  continue  to'evaluate 
means  to  strengthen  its  performance 
oversight  program,  with  an  emphasis  on 
incorporating  additional  objective 
measures  and  including  competing 
specialist  activity  into  the  SPEP. '^       ^ 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  BSE's 
proposal  to  modify  its  SPEP  pilot 
program  is  consistent  with  the 
requirements  of  Sections  6  and  11  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6(b)(5)  ^°  requirement  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 


'•In  this  regard,  the  Commission  notes  the 
Exchange's  proposed  rule  change  states  that  it  is 
currently  engaged  in  an  effort  to  develop  other 
measures  of  performance  for  inclusion  in  the  SPEP, 
and  hopes  to  File  for  additional  modifications  to  the 
program  in  the  near  future.  Moreover,  in  connection 
with  the  permanent  approval  of  the  BSE's 
Competing  Specialist  Initiative,  the  Exchange 
represented  that  it  was  in  the  process  of  revising  its 
SPEP  standards  to  include  competing  specialist 
activity  as  well  as  other  market  quality  initiatives 
and  planned  on  submitting  rule  amendments 
during  the  current  extension  of  the  SPEP  pilot.  See 
Letter  from  John  I.  Fitzgerald,  Executive  Vice 
President.  BSE.  to  Howard  Kramer,  Associate 
Director.  SEC,  dated  February  29,  1996. 

'"ISU.S.C.  78«b)(5). 


perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Further,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
11(b)  of  the  Act  21  and  Rule  llb-1 
thereunder  which  allow  securities 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  market  system. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-BSE-96-05) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
.  authority.  ^^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  96-21606  Filed  8-23-96;  8:45  am) 
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[Release  Ho.  34-375«2;  File  No.  SR-NSCC- 
96-14] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filmg  of 
Proposed  Rule  Change  Regarding  the 
Use  of  Letters  of  Credit  as  Clearing 
Fund  Collateral 

August  19, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  notice  is  hereby  given  that  on 
July  25, 1996,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

With  the  proposed  rule  change,  NSCC 
is  seeking  permanent  approval  of  certain 
clearing  fund  contributions 
requirements. 


''  15  use.  78k(b). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  January  31, 1990,  the  Commission 
approved  on  a  temporary  basis  a 
proposed  rule  change  filed  by  NSCC 
which  modified  the  amount  of  a 
member's  clearing  fund  required  deposit 
that  may  be  collateralized  by  letters  of 
credit.^  Specifically,  the  rule  change 
increased  the  minimum  cash 
contribution  for  those  members  which 
use  letters  of  credit  to  collateralize  their 
open  account  indebtedness  from 
$50,000  to  the  greater  of  $50,000  or  10% 
of  their  clearing  fund  required  deposit 
up  to  a  maximum  of  $1,000,000.  In 
addition,  the  rule  change  provided  that 
only  70%  of  a  member's  required 
deposit  may  be  collateralized  with 
letters  of  credit.  The  rule  change  also 
added  headings  to  the  clearing  fund 
formula  section  for  clarity  and  made 
other  non  substantive  drafting  changes. 
The  goal  of  the  rule  change  was  to 
increase  the  cash  liquidity  of  the 
clearing  fund  and  to  limit  NSCC's 
exposure  to  any  unusual  risk  from  the 
reliance  on  letters  of  credit.  When  NSCC 
first  filed  this  change  the  intent  was  to 
improve  NSCC's  liquidity  resources  by 
requiring  additional  deposits  of  cash 
and  cash  equivalents.  Since  that  time 
NSCC  has  obtained  additional  liquidity 
resources  through  a  line  of  credit  with 
three  major  New  York  clearing  house 
banks.  Currently,  NSCC  has  a  four 
hundred  million  dollar  line  of  credit 


"15U.S.C.  78»(b)(2). 
"\7  CFR  200.30-3(a)(l2). 
'15U.S.C.  78s(b)(l)(1988). 


2  The  Commission  has  modified  parts  of  these 
statements. 

^The  proposed  rule  change  was  originally  filed 
on  October  27,  1989,  and  was  approved  temporarily 
through  Decemljer  31,  1990.  Securities  Exchange 
Act  Release  No.  27664  (January  31, 1990),  55  FR 
4297  (File  No.  SR-NSCC-89-161.  Subsequently,  the 
Commission  granted  a  number  of  extensions  to  the 
temporary  approval  to  allowihe  Commission  and 
NSCC  sufficient  time  to  review  and  to  assess  the  use 
of  letters  of  credit  as  clearing  fund  collateral.  Ivlost 
recently,  the  Commission  extended  temporary 
approval  through  Septemtjer  30,  1996.  Securities 
Exchange  Act  Release  No.  36360  (October  11,  1995i. 
60  FR  53945  (File  No.  SR-NSCC-95-121. 
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that  can  be  used  for  liquidity  purposes, 
and  letters  of  credit  in  the  NSCC 
clearing  hind  are  available  as  collateral 
for  this  line  of  credit.  As  of  June  28, 
1996.  NSCS's  clearing  hind  had  a  total 
value  of  $769,062,580  and  consisted  of 
approximately  39.4%  cash, 
approximately  29.2%  qualifying 
securities,  and  approximately  31.4% 
letters  of  credit.  Of  NSCC's  379 
members  vJith  clearing  fund  deposits, 
fifty-two  members  use  letters  of  credit  to 
collateralize  a  portion  of  their  clearing 
fund  required  deposit.  Only  one 
member's  use  of  a  letter  of  credit 
reaches  the  maximum  permissible 
portion  of  its  clearing  fund  required 
deposit.  Since  NSCC  began  accepting 
letters  of  credit  for  clearing  fund 
purposes.  NSCC  has  never  drawn  on  a 
member's  letter  of  credit  for  any  reason. 
NSCC  believes  that  it  has  adequate 
liquidity  resources  and  requests 
permanent  approval  of  the  change 
limiting  letters  of  credit  use  to  no  more 
than  70%  of  the  member's  deposit. 

Because  the  proposed  rule  change 
relates  to  NSCC's  capacity  to  safeguard 
securities  and  funds  in  its  custody  or 
control  and  to  protect  the  public 
interest,  it  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  NSCC. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  v^itten  comments  have  been 
received  since  the  last  filing.  NSCC  will 
notify  the  Commission  of  any  written 
comments  received. 

III.  DntF  of  Effectiveness  of  the 
Propust'd  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  cr  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  in 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  NSCC. 
All  submissions  should  refer  to  the  file 
number  SR-NSCC-96-14  and  should  be 
submitted  by  September  16,  1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-21604  Filed  8-23-96;  8:45  ami 
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Self-Regulatory  Organizations,  Motice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  Dy  tPe 
Pacific  SfocH  Exchange  inc     Reiat  ng 
tc  the  Listing  and  Traamq  o'  plE> 
Equity  Options 

August  ly,  lywb. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
16. 1996,  the  Pacific  Stock  Exchange, 
Inc.  ("PSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Rcyuidiiii  ■,  '.  hiianu-dtion's 
Sfati'mcns    .!  tin    ft  rms  of  Substance  of 
the  I'rupuMia  Ruk  Change 

The  Exchange  proposes  to  amend  its 
rules  respecting  the  listing  and  trading 
of  FLEX  Equity  Options  in  order  to  add 
a  provision  on  the  formation  of 
contracts  that  was  inadvertently  omitted 
from  the  original  proposal.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the 
Exchange,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's    • 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  February  14, 1996,  the 
Commission  approved  an  Exchange 
proposal  to  establish  rules  on  the  listing 
and  trading  of  FLEX  Equity  Options  on 
the  Exchange. 3  The  Exchange  is  now 
proposing  to  amend  those  rules  in  order 
to  add  a  section  on  the  formation  of 
contracts  that  was  inadvertently  omitted 
from  the  proposal  as  filed  with  the 
Commission.*  The  Exchange  notes  that 
the  proposed  addition  is  consistent  with 
Rule  24A.5(c)(iii)  of  the  Chicago  Board 
Options  Exchange,  Incorporated. 

The  Exchange  oelieves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 


'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


^  See  Securities  Exchange  Act  Release  No.  36841 
(February  14,  1996).  61  FR  6666  (February  21.  1996) 
(File  No.  SR-PSE-95-24). 

<The  Exchange  proposes  to  add  the  following  text 
to  Rule  8.103(c): 

"If  the  Submitting  Member  has  indicated  an 
intention  to  cross  or  act  as  principal  with  respect 
to  any  part  of  the  FLEX  trade,  acceptance  of  the 
displayed  BBO  shall  be  automatically  delayed  until 
the  expiration  of  the  BBO  Improvement  Interval. 
Prior  to  the  BBO  Improvement  Interval,  the 
Submitting  Member  must  indicate  at  the  post  the 
price  at  which  the  member  expects  to  trade.  In  these 
circumstances,  the  Submitting  Member  may 
participate  with  all  other  FLEX-participating 
members  in  attempting  to  improve  or  match  the 
BBO  during  the  BBO  Improvement  Interval.  At  the 
expiration  of  the  BBO  Improvement  Interval,  the 
Submitting  Member  must  promptly  accept  or  reject 
the  BBO(s)." 
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trade,  to  foster  cooperation  with  persons 
engaged  in  facilitating  and  clearing 
transactions  in  securities,  and  to  protect 
investors  and  the  public  interest. 

(B)  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change. 

ill   DalH  i)t  1  tfectiveness  of  the 
Proposed  Ride  (hange  and  Timing  for 
(.ommissioii  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  of  competition;  (3) 
was  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  and  (4)  does  not  become 
operative  for  30  days  from  August  16, 
1996.  the  rule  change  proposal  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(e)(6)  thereunder.  In  particular,  the 
Commission  believes  the  proposal 
qualifies  as  a  "noncontroversial  filing" 
in  that  the  proposed  standards  do  not 
significantly  affect  the  protection  of   . 
investors  or  the  public  interest  and  do 
not  impose  any  significant  burden  on 
competition.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  SR-PSE-96-25  and 
should  be  submitted  by  September  16, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  96-21607  Filed  8-23-96;  8:45  am) 

BILUNQ  CODE  W10-01-M 


SMALL  BUSINESb  ADMINISTRATION 
[License  No.  02/72-0566] 

Walden  Capital  Partners,  L.P.;  Notice 
of  Issuance  of  a  Smai'  Business 
Investment  Company  License 

On  April  4,  1994,  a  "Track  2" 
application  was  filed  by  Walden  Capital 
Partners.  L.P.,  at  150  East  58th  Street, 
34th  Floor.  New  York.  New  York  10155, 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1996))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  revised 
"Track  1"  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  02/72-0566  on  Friday.  July 
26. 1996,  to  Walden  Capital  Partners. 
L.P.  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  5mall  Business 
Investment  Companies) 

Dated:  August  20,  1996. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  96-21619  Filed  8-23-96;  8:45  am] 
BILLING  CODE  802S-01H> 

[Declaration  of  Disaster  Loan  Area  #2880; 
Amendment  #1] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  effective  August  8,  1996,  the 


'  17  CFR  Z0O.3O-3(a)(12). 


above-numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
July  17, 1996  and  continuing  through 
August  7,  1996. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  23, 1996,  and  for  loans  for 
economic  injury  the  deadline  is  April 
25. 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  August  16, 1996. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  96-21588  Filed  8-23-96;  8:45  ami 

BOXJNe  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Area  «2875; 
Amendment  =3] 

North  Carolina;  Declaration  oJ  Disaster 
Loan  Area 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  effective  August  14,  1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Columbus  County 
in  the  State  of  North  Carolina  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  high  wind,  fiooding,  and 
related  effects  of  Hurricane  Bertha 
which  occurred  July  10-13. 1996. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Dillon.  South  Carolina  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location. 

AU  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  16, 1996,  and  for  loans  for 
economic  injury  the  deadline  is  April  • 
18,  1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  16, 1996. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  96-21 586  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  8025-01-P 

[Declaration  of  Disaster  Loan  Area  *2889] 

West  Virginia;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  14, 1996, 
I  find  that  Barbour.  Braxton.  Clay, 
Cabell,  Gilmer,  Monongalia,  Nicholas. 
Randolph,  Upshur,  and  Webster 
Counties  in  the  State  of  West  Virginia 
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constitute  a  disaster  area  due  to 
damages  caused  by  heavy  rains,  high 
winds,  flooding  and  slides  which 
occurred  July  18-31,  1996.  Applications 
for  loans  for  physical  damages  may  be 
filed  until  the  close  of  business  on 
October  12, 1996,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  May  14, 1997  at  the  address 
listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.,  South.  3rd  Fl..  Niagara  Falls, 
NY  14303 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses  ~ 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Calhoun. 
Doddridge,  Fayette,  Grant,  Greenbrier, 
Harrison,  Kanawha,  Lewis,  Lincoln, 
Marion,  Mason,  Pendleton,  Pocahontas, 
Preston,  Putnam,  Ritchie,  Roane,  Taylor, 
.  Tucker,  Wajme,  and  Wetzel  Counties  in 
West  Virginia;  Gallia  and  Lawrence 
Counties  in  Ohio;  and  Fayette  and 
Greene  Counties  in  Pennsylvania. 

Interest  rates  are: 


For  Physical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere  

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Available 
Elsewhere 

Businesses  and  Non-ProM  Orga- 
nizations Without  Credit  Avail- 
aiAe  Elsewhere  

Others  (Including  Non-Profit  Or- 
ganizations) With  Credit  Avail- 
able Elsewhere 

For  Economic  Injury:  Businesses 
and  Small  Agricultural  Co- 
operatives Without  Credit 
Available  Elsewhere  


Percent 


7.625 
3.875 
8.000 

4.000 

7.125 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  288906.  For 
economic  injury  the  numbers  are 
899200  for  West  Virginia;  899300  for 
Ohio;  and  899400  for  Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  16, 1996. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[PR  Doc  96-21587  Filed  8-23-96;  8:45  am] 

BILLING   CODE  8025 -;i-P  ..       - 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  8  16'96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1643 

Date  filed:  August  14,  1996 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC12  Telex  Mail  Vote  822 

Mid  Atlantic-Europe  Resos 

r  l-070r  r  2-07w  r  3-O70x  r  4-074aa 

PTC12  Telex  Mail  Vote  823 

South  Atlantic-Europe  Resos 

r 5-071y  r  6-076W 

PTC2  Telex  Mail  Vote  824 

Yemen-Europe  Reso 

r  7-OlOy 

Intended  effective  date:  September  1/ 
October  1,  1996 
Docket  Number:  OST-96-1653 
Date  filed:  August  16,  1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC12  CAN-EUR  0001  dated  August 
9, 1996 

Canada-Europe  expedited  resos  rl-8 

Intended  effective  date:  October  1, 
1996 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
[PR  Doc.  96-21739  Filed  8-23-96;  8:45  am) 

BILUNG  CODE  4190-e2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  F(te<2 
Under  Subpart  0  During  the  WeeK 
Ending  August  16  1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1642. 

Date  filed:  August  13,  1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  10, 1996. 


Description:  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
49  U.S.C.  Sections  41108  and  41102  and 
Subpart  Q  of  the  Department's  Rules  of 
Practice,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Cleveland,  Ohio  and  London,  England. 

Docket  Number:  OST-96-1648. 

Date  filed:  August  14, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  11, 1996. 

Description:  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
49  U.S.C.  Section  41108  and  Subpart  Q 
of  the  Regulations,  requests  a  certificate 
of  public  convenience  and  necessity 
authorizing  it  to  provide  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  a  point  or 
points  in  the  United  States  and  a  point 
or  points  in  the  United  Kingdom, 
excluding  London's  Heathrow  and 
Gatwick  airports.  Continental  also 
requests  the  right  to  combine  service  at 
the  points  on  this  route  segment  with 
service  at  other  points  Continental  is 
authorized  to  serve  by  certificates  or 
exemptions,  consistent  with  applicable 
international  agreements. 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  96-21738  Filed  8-23-96;  8:45  am] 

BILUNG  CODE  491»-62-P 


Office  j'  'he  Secretary 

DocKP'  0S"!'-S6-12in 

"ppiicatic-f-  Ci*  Par-  A"-.pnc3r  L  '"ways. 
■"-c   'c  Cefl'-'catr-  4jtno''*y 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  96-8-25). 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Pan  American 
Airways,  Inc.,  fit,  grilling,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  4.  1996. 

ADDPfsSES  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-96-1211  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington, T).C.  20590  and 
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should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (X-56.  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  (202)  366-2340. 

Dated-  August  20,  1996. 
Charles  A.  Himnicutt. 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 
IFR  Doc.  96-21643  Filed  8-23-96;  8:45  am) 

BILLING  CODE  4910-82  P 


Coast  Guard 

[CGD  96-037] 


Annual  Certification  of  Prmce  William 
Sound  Regional  Citizens  Advisory 
Council 

agency:  Coast  Guard,  DOT. 
action:  Notice. 

summary:  Under  the  Oil  Terminal  and 
Oil  Tanker  Environmental  Oversight 
and  Monitoring  Act  of  1990,  the  Coast 
Guard  may  certify,  on  an  annual  basis, 
a  voluntary  advisory  group  instead  of  a 
Regional  Citizens'  Advisory  Council  for 
Prince  William  Sound,  Alaska.  This 
certification  allows  the  advisory  group 
to  monitor  the  activities  of  terminal 
facilities  and  crude-oil  tankers  under 
the  Prince  William  Sound  Program 
established  by  the  statute.  The  purpose 
of  this  notice  is  to  inform  the  public  that 
the  Coast  Guard  has  recertified  the 
alternative  voluntary  advisory  group  for 
Prince  William  Sound,  Alaska. 
EFFECTIVE  DATE:  July  1, 1996,  through 
June  30,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Peter  A.  Jensen,  Project  Manager, 
Port  and  Environmentals  Management 
Division  (G-MOR-1),  (202)  267-6134, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
2059:i-nnm 

SUPPLEME^f^ARY  INFORMATION:  As  part  of 
the  Oil  Pollution  Act  ot  1990,  Congress 
passed  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990  (the  Act),  33 
U.S.C.  2732.  to  foster  the  long-term 
partnership  among  industry, 
government,  and  local  communities  in 
overseeing  compliance  with 
environmental  concerns  in  the 
operation  of  terminal  facilities  and 
crude-oil  tankers. 

Section  2732(o)  permits  an  alternative 
voluntary  advisory  group  to  represent 
the  communities  and  interests  in  the 
vicinity  of  the  terminal  facilities  in 
Prince  William  Sound,  instead  of  a 


council  of  the  type  specified  in  sub- 
section 2732(d),  if  certain  conditions  are 
met.  The  Act  requires  that  the  group 
enter  into  a  contract  to  ensure  annual 
funding,  and  that  it  receive  annual 
certification  by  the  President  to  the 
effect  that  it  fosters  the  general  goals 
and  purposes  of  the  Act  and  is  broadly 
representative  of  the  community  and 
interests  in  the  vicinity  of  the  terminal 
facilities.  Accordingly,  in  1991,  the 
President  granted  certification  to  the 
Prince  William  Sound  Regional 
aUzens'  Advisory  Council  (PWSRCAC). 
The  authority  to  certify  alternative 
advisory  groups  was  subsequently 
delegated  to  the  Commandant  of  the 
Coast  Guard,  and  redelegated  to  the 
Chief,  Marine  Safety  and  Environmental 
Protection. 

On  April  30, 1996,  in  the  Federal 
Register,  the  Coast  Guard  announced 
the  availability  of  the  application  for 
recertification  that  it  received  from  the 
RCAC  and  requested  comments  (61  FR 
19110).  Sixteen  comments  were 
received. 

Discusion  of  Comments 

Although  all  of  the  comments 
received  by  the  Coast  Guard  supported 
recertification  of  the  PWSRCAC,  three  of 
them  provided  constructive  criticism  of 
PWSRCAC  operations.  One  of  the 
comments  questioned  the  support 
provided  by  some  Council  members  to 
certain  parties  opposing  the  Prince 
William  Sound  shipper  contingency 
plans  which  were  imposed  by  the 
Alaska  Department  of  Environmental 
Conservation.  The  commentator 
emphasized  that  PWSRCAC's  role  is 
that  of  an  advisor  speaking  with  one 
voice  and  not  individuals  advocating 
their  own  interests.  A  second  comment 
expressed  the  need  for  PWSRCAC  to 
ensure  greater  participation  by  two  local 
Native  villages.  The  final  comment 
objected  to  an  increase  in  PWSRCAC's 
budget  unless  expenditures  were  more 
fully  justified.  It  is  the  Coast  Guard's 
position  that  those  comments  can  be 
addressed  successfully  by  PWSRCAC 
and  has  forwarded  them  to  PWSRCAC 
for  their  review,  consideration  for  what 
is  necessary  to  resolve  the  issues,  and  to 
provide  their  response  to  the 
commentator  and  the  Coast  Guard. 
Therefore,  since  none  of  the  comments 
received  opposed  the  recertification,  the 
Coast  Guard  has  determined  that 
recertification  of  the  RCAC  in 
accordance  with  the  Act  is  appropriate. 

Recertification:  By  letter  dated  July  3, 
1996,  the  Chief,  Marine  Safety  and 
Environmental  Protection  certified  that 
the  RCAC  qualifies  as  an  alternative 
voluntary  advisory  group  under  33 


U.S.C.  2732(p).  This  recertification 
terminates  on  June  30,  1997. 

Dated:  August  14. 1996. 

J.C.  Card. 

Bear  Admiral,  U.S.  Coast  Guard,  Chief 
Marine  Safety  and  Environmental  Protection. 

[FR  Doc  96-21737  Filed  8-23-96;  8:45  am) 

BILLING  CODE  4910-14-M 


[CGD  95-015] 

Limited  Service  Domestic  Voyage  Load 
Lines  for  Certain  River  Barges  on  Lake 
Michigan 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice. 

summary:  The  Coast  Guard  is  amending 
its  policy  regarding  the  limited  service 
domestic  voyage  load  line  routes  for 
unmanned,  river-service,  dry-cargo 
barges  operating  on  Lake  Michigan 
between  Chicago  (Calumet  Harbor), 
Illinois  and  Milwaukee,  Wisconsin,  and 
between  Chicago  and  St.  Joseph. 
Michigan.  This  notice  also  extends  the 
Chicago/St.  Joseph  route  further  north  to 
Muskegon,  Michigan.  Public  comments 
on  this  action  are  solicited. 
DATES:  The  exemption  is  effective 
August  26.  1996.  Comments  must  be 
received  on  or  before  November  25, 
1996. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-015), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice  (CGD  95- 
015).  Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Jordan,  Office  of  Marine 
Safety  and  Environmental  Protection 
(G-MSE-2),  U.S.  Coast  Guard 
Headquarters,  Room  1308.  The 
telephone  number  is  (202)  267-2988. 

SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  the  establishment  of  limited 
service  domestic  voyage  load  line  routes 
on  Lake  Michigan,  cargoes  originating  at 
inland  river  ports  and  destined  for  Lake 
Michigan  ports  had  to  be  either 
transported  overland  or,  if  transported 
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by  water,  had  to  be  transshipped  at 
Chicago  {Calumet  Harbor)  from  river 
barges  to  larger  vessels  with  Great  Lakes 
load  lines. 

In  January,  1991,  the  Port  of 
Milwaukee  approached  the  Coast  Guard 
to  explore  the  feasibility  of  establishing 
a  relaxed  domestic  load  line  that  would 
allow  river  barges  to  operate  along  the 
western  shore  of  Lake  Michigan 
between  Chicago  and  Milwaukee.  Later 
that  year,  a  barge  company  made  similar 
request  for  an  eastern  Lake  Michigan 
route  between  Chicago  and  Muskegon, 
MI.  The  motivation  for  these  route 
requests  was  economic;  river  barges 
offer  relatively  low  coasts  per  ton-mile 
to  move  cargo.  These  routes  would  not 
only  allow  cargoes  to  be  delivered  to  the 
Lake  ports  less  expensively,  but  could 
also  stimulate  more  economic  activity  in 
the  port  regions. 

However,  because  river  barges  are  not 
designed  to  operate  in  the  severe 
weather  conditions  experienced  on  the 
Great  Lakes,  it  was  recognized  that  such 
barges  could  only  operate  on  Lake 
Michigan  during  fair  weather  jjeriods 
and  only  on  carefully-selected  routes. 
This  entailed  a  study  of  weather 
conditions  and  available  ports  of  refuge 
along  the  proposed  routes.  The 
American  Bureau  of  Shipping  (ABS), 
the  Coast  Guard,  and  industry  worked 
together  on  this  issue  to  determine  the 
appropriate  operational  restrictions  and 
other  requirements  that  would  allow 
river  barges  to  safely  venture  onto  Lake 
Michigan. 

On  September  21,  1992,  the  Coast 
Guard  published  a  notice  in  the  Federal 
Register  (57  FR  43479)  that  established 
a  limited  service  domestic  load  line 
route  on  western  Lake  Michigan 
between  Chicago,  IL  (Calumet  Harbor) 
and  Milwaukee,  WI.  River  barges 
operating  on  the  route  must  have  a 
limited  service  domestic  voyage  load 
line  assignment  and  comply  with 
certain  operating  restrictions  and 
conditions.  Among  the  restrictions  are: 
— Only  dry,  non-hazardous  cargoes  may 

be  carried; 
— Minimum  barge  freeboards  are 

stipulated; 
— The  tow  is  limited  to  no  more  than 

three  barges; 
— The  towing  vessel  must  have  adequate 
power  for  the  tow,  but  not  less  than 
1,000  horsepower; 
— The  tow  must  be  within  five  miles  of 

shore;  and 
— The  voyage  can  not  be  undertaken  (or 
must  be  broken  off)  if  specified 
weather  conditions  are  exceeded. 
The  Coast  Guard's  safety  concerns 
were  satisfied  in  three  ways: 

(1)  the  barges  are  required  to  have  a 
load  line  assignment,  which  subjects 


them  to  periodic  surveys  by  ABS.  This 
ensures  that  they  are  structurally 
inspected  and  maintained  in  proper 
condition; 

(2)  along  the  route  are  several  ports  of 
refuge  where  that  tow  can  quickly  reach 
shelter  if  weather  conditions  on  the 
Lake  should  deteriorate;  and 

(3)  the  barges  can  only  carry  dry,  non- 
hazardous  cargoes.  This  substantially 
reduces  the  risk  of  environmental 
damage  in  the  event  a  barge  is  lost. 

On  March  31, 1995,  the  Coast  Guard 
'  published  a  second  related  notice  in  the 
Federal  Register  (60  FR  16693), 
announcing  establishment  of  another 
limited  service  route,  this  one  along  the 
eastern  side  of  Lake  Michigan  between 
Chicago  (Calumet  Harbor)  and  St. 
Joseph,  MI  (Benton  Harbor).  Because  of 
the  prevailing  weather  patterns  on  that 
side  of  Lake  Michigan,  the  limiting 
wind  conditions  for  the  new  eastern 
route  are  different  from  the  western 
(Chicago/Milwaukee)  route;  otherwise, 
the  requirements  are  the  same  for  both 
routes.  In  addition  to  establishing  the 
new  eastern  route,  the  second  notice 
also  imposed  a  new  requirement  for 
both  routes:  that  the  lead  barge  in  the 
tow  must  be  rake-ended  (as  opposed  to 
box-ended).  The  notice  also  allows  the 
initial  load  line  survey  of  barges  less 
than  10  years  old  to  be  conducted  afloat, 
and  prohibits  cargo  movements  between 
ports  on  the  two  different  routes 
without  first  entering  the  river  system  at 
Calumet  Harbor. 

On  September  28, 1995,  the  Coast 
Guard  published  a  third  related  notice 
in  the  Federal  Register  (60  FR  50234) 
which  revoked  the  rake-ended  barge 
requirement  that  had  been  imposed  by 
the  second  notice. 

Extension  of  the  Chicago/St.  Joseph 
Route  to  Muskegon,  MI 

Extending  the  route  from  St.  Joseph  to 
Muskegon  required  some  special 
considerations,  principally  because  the 
ports  of  refuge  are  further  apart.  The 
Coast  Guard,  ABS  and  local  barge 
industry  representatives  have 
satisfactorily  worked  out  some 
additional  operational  requirements  to 
resolve  this  problem.  These  are 
discussed  as  follows; 

Propulsion  power  requirements:  the 
towing  vessel  must  have  a  minimum 
horsepower  of  1,500  HP  (compared  to 
the  1,000  HP  minimum  for  the  other 
routes).  This  extra  horsepower  will 
provide  a  margin  of  speed  and  barge- 
handling  capa^bility. 

Equipment  requirements:  the  towing 
vessel  must  be  equipped  with  two 
communication  systems  (such  as  radio 
and  cellular  phone).  It  also  must  be 


equipped  with  emergency  towline 
cutting  equipment. 

Operational  plan:  an  operational  plan 
must  be  carried  aboard  the  towing 
vessel  for  ready  reference  by  the  master. 
The  operational  plan  m.ust  include  the 
operational  requirements  and 
restrictions  of  this  notice,  the  pre- 
departure  inspection  and  verification 
requirements,  the  names  and  phone 
numbers  of  docJung/mooring  facilities 
in  the  ports  of  refuge,  and  the  names 
and  phone  numbers  of  towing 
companies  that  can  render  assistance  to 
the  tow  if  needed. 

Annual  Review 

The  Coast  Guard's  principal  concerns 
when  establishing  these  special  routes 
have  been  for  the  safety  of  crew  and 
vessel,  and  protections  of  the 
environment  In  3V2  years  of  operation 
to  date,  there  have  been  no  casualties. 

To  ensure  a  continuing  safety  record^ 
each  year  the  Coast  Guard  will  review 
the  program  with  the  towing  indusfry 
and  ABS  to  determine  if  any  revisions 
are  necessary. 

The  Coast  Guard  may  also,  at  any 
time,  modify,  suspend,  or  even 
terminate  the  exemption  provisions  if 
warranted  by  unusual  or  unexpected 
circumstances. 

Environmental  Protection 

Protection  of  the  Great  Lakes 
environment  from  the  consequences  of 
a  lost  barge  or  its  cargo  has  been  an 
important  consideration  of  the  Coast 
Guard  from  the  beginning  of  this 
program.  For  that  reason,  cargoes  on 
these  barges  are  limited  to  dry,  non- 
hazardous  materials.  Liquid  cargoes, 
even  in  drums,  are  not  permitted 
Therefore,  the  risk  of  environmental 
damage  in  the  event  of  a  lost  barge  or 
cargo  is  substantially  reduced. 

Comments  to  Frevious  Notices 

Most  comments  in  response  to  the 
previous  notices  on  this  action  were 
supportive,  principally  because  of  its 
economic  benefits.  Several  conunents 
also  discussed  various  safety  aspects  of 
river  barges  operating  on  the  Great 
Lakes  (structural  adequacy,  surveys, 
effects  or  cargo  shifting,  weather 
conditions,  operating  in  ice  conditions, 
make  up  of  tow,  and  ports  of  refuge)  and 
protection  of  the  environment.  These 
comments  contributed  substantially  in 
shaping  the  final  requirements  for  the 
limited  service  routes. 

Changes  in  this  Notice  From  Previous 
Notices 

In  general,  this  notice  incorporates  the 
same  requirements  established  by  the 
earlier  notices.  Previously,  however. 
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requirements  applicable  to  ABS  were 
mixed  in  with  requirements  applicable 
to  towing  vessel  masters.  In  this  notice, 
the  requirements  have  been  rearranged 
into  more-appropriate  groupings.  For 
example,  requirements  that  are 
specifically  applicable  to  ABS  are 
grouped  in  Section  2,  "Conditions  of 
Assignment,"  and  requirements  that  are 
specifically  applicable  to  towing  vessel 
masters  are  in  Section  3,  "General 
Operating  Requirements"  and  Section  4, 
"Additional  Requirements  for  Tows 
Between  St.  Joseph,  MI,  and  Muskegon, 
MI." 

Also,  in  some  instances  language  has 
been  added  to  make  certain 
requirements  explicitly  clear.  For 
example,  the  previous  notices  did  not 
specifically  state  that  the  towing  vessel 
master  was  responsible  for  compliance 
with  the  operational  restrictions  and 
requirements.  Similarly,  the  previous 
notices  did  not  state  that  the  term  of  the 
load  line  certificate  is  five  years,  even 
though  this  has  been  the  practice  all 
along. 

Sef  tion  4  presents  the  new 
requirements  associated  with  the 
extended  route  to  Muskegon.  These 
requirements  were  developed  jointly  by 
the  Coast  Guard,  ABS,  and  towing 
industry. 

Comment  Period 

The  Coast  Guard  is  allowing  90  days 
for  public  comment  on  this  present 
notice,  and  may  amend  this  exemption 
based  on  comments  received. 

The  Coast  Guard  ultimately  plans  for 
'these  limited  service  domestic  voyage 
load  line  routes  to  be  incorporated  in  46 
CFR  part  45,  subpart  E  (after  existing 
§  45.177)  once  sufficient  experience  has 
been  gained.  To  support  this  future 
rulemaking  action,  specific  comments 
are  solicited  concerning  the 
environmental  and  economic  aspects  of 
these  limited  service  routes. 

For  the  reasons  set  out  above  the 
Coast  Guard,  under"46  U.S.C.  chapter  51 
and  46  CFR  part  45,  amends  the 
exemption  announced  in  the  Federal 
Register  notice  of  March  31, 1995  (60 
FR  16693),  as  amended  by  the  notice  of 
September  28,  1995  (60  FR  50234)  as 
follows- 

Notice  of  Kxemption:  1. united  Service 
Domestic:  V  oyage  Load  Line  Routes  on 
lake  Michigan;  (^hii  aj^o,  IL,  to 
Milwaukee,  Wl,  and  Chicago,  IL,  to 
Muskegon,  .Ml 

Section  1 .  General 

(a)  An  unmanned  river  service  dry 
cargo  barge  operating  on  certain  Lake 
Michigan  routes  may  be  exempted  from 
the  Great  Lakes  load  line  requirements 


of  46  CFR  part  45  provided  instead  that 
it  is  issued  a  limited  service  domestic 
voyage  load  line  certificate  in 
accordance  with  the  requirements  of 
this  notice  of  exemption. 

(b)  This  notice  of  exemption 
supersedes  the  notice  published  in  the 
Federal  Regirter  on  March  31, 1995  (60 
FR  16693),  as  amended  by  the  notice  of 
September  28, 1995  (60  FR  50234). 

(c)  The  American  Bureau  of  Shipping 
(ABS  Americas)  is  hereby  authorized  to 
issue  limited  service  domestic  load  line 
certificates  to  barges  meeting  the 
requirements  of  this  notice. 

(d)  Towing  vessel  masters  are 
responsible  for  complying  with  the 
operational  restrictions  and 
requirements  of  this  notice. 

(e)  Load  line  certificates  issued  under 
this  notice  are  valid  for  both  the 
Chicago/Milwaukee  and  the  Chicago/ 
Muskegon  routes  <lescribed  herein. 
Certificates  issued  under  previous 
notices  which  only  list  the  Milwaukee 
and/or  St.  Joseph  route(s)  may  be 
amended  upon  written  request  to  ABS 
Americas. 

Section  2.  Conditions  of  Assignment 

A  barge  that  meets  the  following 
requirements  may  be  issued  a  Limited 
Service  Domestic  Voyage  Load  Line 
Certificate  by  the  American  Bureau  of 
Shipping  (ABS): 

(a)  Only  unmanned,  river  service,  dry 
cargo  barges  may  be  issued  this 
certificate. 

(b)  The  barge  must  be  built  and 
maintained  to  the  minimum  scantlings 
of  the  ABS  River  Rules  in  effect  at  the 
time  of  construction.  ABS  must  be 
provided  with  evidence  of  compliance 
with  the  River  Rules. 

(c)  The  certificate  must  limit  barge 
operations  to  two  routes  on  Lake 
Michigan:  between  Calumet  Harbor 
(Chicago),  Illinois  and  Milwaukee, 
Wisconsin;  and  between  Calumet 
Harbor  and  Muskegon,  Michigan. 

(d)  Except  in  accordance  with 
paragraph  (i)(6)  below,  the  term  of  the 
certificate  is  five  years. 

(e)  The  operational  restrictions  and 
requirements  per  Sections  2  and  3  of 
this  notice  must  appear  on  the 
certificate. 

(f)  The  barge  length-to-depth  ratio 
cannot  exceed  22. 

(g)  The  freeboard  assigned  to  the  barge 
must  be  at  least  24  inches  (610 
millimeters).  For  an  open  hopper  barge, 
the  freeboard  combined  with  the  height 
of  the  cargo  box  coamings  must  be  at 
least  54  inches  (1,372  millimeters). 

(h)  An  initial  load  line  survey  under 
46  CFR  42.09-25,  and  subsequent 
annual  surveys  under  46  CFR  42.09—40, 
are  required. 


(i)  At  the  request  of  the  barge  owner, 
the  initial  load  line  survey  may  be 
conducted  with  the  barge  afloat  if  the 
following  conditions  are  met: 

(1)  The  barge  is  less  than  10  years  old. 

(2)  The  draft  during  the  survey  does 
not  exceed  15  inches  (380  millimeters). 

(3)  The  barge  is  empty  and  thoroughly 
cleaned  of  all  debris,  excessive  rust, 
scale,  mud,  and  liquids. 

(4)  Gaugings  are  taken  to  the  extent 
necessary  to  verify  that  the  scantlings 
are  in  accordance  with  approved 
drawings. 

(5)  The  bottom  and  side  shell  plating 
below  the  light  waterline  are  closely 
examined  internally.  If  the  surveyor 
determines  that  sufficient  cause  exists, 
the  surveyor  may  require  that  the  barge 
be  drydocked  or  hauled  out  and  further 
external  examination  conducted. 

(6)  When  the  barge  reaches  10  years 
of  age  or  upon  the  expiration  of  its 

'initial  load  line  certificate,  whichever 
occurs  first,  the  barge  must  be 
drydocked  or  hauled  out  and  examined 
externally. 

Section  3.  General  Operating 
Requirements 

The  following  operational  restrictions 
and  requirements  apply  to  all  river 
barge  tows  on  limited  domestic  service 
load  line  routes  on  Lake  Michigan: 

(a)  The  barges  can  only  be  operated  on 
the  routes  specified  on  their  load  line 
certificates. 

(b)  Barges  may  make  cargo  stops  at 
intermediate  ports  along  a  route; 
however,  they  may  not  carry  cargo 
directly  from  a  Lake  Michigan  port  on 
one  route  to  a  Lake  Michigan  port  on  the 
other  route  without  first  entering  the 
river  system  at  Calumet  Harbor. 

(c)  Barges  cannot  be  manned. 

(d)  Only  dry  cargoes  may  be  carried 
(no  liquid  cargoes,  not  even  in  drums). 

(e)  Hazardous  materials,  as  defined  in 
46  CFR  part  148  and  49  CFR  chapter  1, 
subchapter  C,  may  not  be  carried  as 
cargo. 

(n  The  maximum  number  of  barges  in 
a  tow  is  three. 

(g)  The  towing  vessel  must  have 
adequate  horsepower  to  handle  the  size 
of  the  tow,  with  a  minimum  of  1,000  HP 
for  tows  to  Milwaukee  and  St.  Joseph 
(Benton  Harbor),  and  a  minimum  of 
1,500  HP  for  tows  between  St.  Joseph 
and  Muskegon. 

(h)  Pre-Departure  Inspection:  Before 
beginning  each  voyage,  the  towing 
vessel  master  shall  ensure  that  each 
barge  of  the  tow  meets  the  following 
requirements: 

(1)  A  valid  load  line  certificate  is  on 
board. 

(2)  The  barge  is  not  loaded  deeper 
than  its  load  line  marks. 
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(3)  The  deck  and  side  shell  plating  are 
free  of  visible  holes,  fractures,  or  serious 
indentations,  as  well  as  damage  that 
would  be  considered  in  excess  of 
normal  wear. 

(4)  The  cargo  box  side  and  end 
coamings  are  watertight. 

(5)  All  manholes  are  covered  and 
secured  watertight. 

(6)  Precautions  have  been  taken  to 
prevent  shifting  of  cargo. 

(i)  Weather  limitations 

(1)  Prior  to  departure,  the  towing 
vessel  master  shall  determine  the 
weather  forecast  along  the  planned 
route  {the  Marine  Weather  Forecast 
(MAFORS).  Lake  Weather  Broadcasts 
{LA WEB),  or  NOAA  Weather  Radio), 
and  continue  to  monitor  the  forecast 
during  the  voyage. 

{2)  If  the  wind  speed  and  wave 
heights  are  expected  to  exceed  the  limits 
below  at  any  time  during  the  planned 
voyage,  then  the  tow  may  not  leave 
harbor. 

{3KWhen  operating  between  Chicago 
and -Milwaukee,  the  limiting  conditions 
are  as  follows: 


Wind 
direction 

Continuous 
velocity 

Wave  height 

NE,  E,  SE 

N,  fM,  W, 

SW.  S. 

15  knots 

20  knots 

4  feet  (1.2  m). 
4  feet  (1.2  m). 

(4)  When  operating  between  Chicago 
and  Muskegon,  the  limiting  conditions 
are  as  follows: 

Wind 
direction 

Continuous 
velocity 

Wave  height 

N,  NW,  W. 

SW. 
NE,  E,  SE, 

S. 

15  knots 

20  knots 

4  feet  (1.2  m). 
4  feet  (1.2  m)., 

{5)  While  underway,  if  the  wind 
speed  and  wave  height  exceed  the  limits 
above,  then  the  tow  must  proceed 
immediately  to  the  nearest  harbor  of 
safe  refuge. 

(j)  The  distance  from  shore  during  the 
course  of  a  voyage  may  not  exceed  5 
nautical  miles. 

{k)  Towing  is  permitted  only  if  ice 
conditions  are  such  that  operation  of  the 
vessel  is  not  imperiled. 

{1)  The  operational  requirements  in 
this  section  are  in  addition  to  other 
applicable  requirements  for  operation 
on  the  Great  Lakes. 

Section  4.  Additional  Requirements  for 
Tows  Between  St.  Joseph,  MI,  and 
Muskegon,  MI 

This  section  presents  additional 
operational  restrictions  and 
requirements  that  apply  to  towing 


vessels  moving  limited  service  load  line 
barges  on  eastern  Lake  Michigan 
between  St.  Joseph  and  Muskegon. 

{a)  Operational  Plan:  Aboard  the 
towing  vessel  must  be  an  operational 
plan  that  is  available  for  ready  reference 
by  the  master.  The  plan  must  include 
the  following: 

{1)  The  operational  restrictions  and 
requirements  per  sections  3  and  4  of  this 
notice. 

(2)  A  list  of  mooring/docking  facilities 
(with  phone  numbers)  in  St.  Joseph, 
Holland,  Grand  Haven,  and  Muskegon 
that  can  accommodate  the  tow. 

(3)  A  list  of  towing  firms  (with  phone 
numbers)  that  have  the  capability  to 
render  assistance  with  the  tow,  if 
reouired. 

lb)  Towing  Vessel  Requirements:  The 
towing  vessel  must  have  power  and 
equipment  as  follows: 

(1)  Sufficient  power  to  handle  the 
tow,  but  not  less  than  1,500  HP. 

(2)  Two  independent  voice 
communication  systems  in  operable 
condition,  such  as  VHF  radio, 
radiotelephone,  cellular  phone,  etc.  At 
least  two  persons  aboard  the  vessel  must 
be  capable  of  using  the  communication 
systems. 

(3)  Cutting  gear  that  can  quickly  cut 
the  towline  at  the  towing  vessel,  should 
it  became  necessary  to  do  so.  The 
cutting  gear  must  be  in  operable 
condition,  and  appropriate  for  the  type 
of  towline  being  used  (wire,  poly,  nylon, 

-etc.).  At  least  two  persons  aboard  the 
vessel  must  be  capable  of  using  the 
cutting  gear. 

(c)  Pre-Departure  Verifications 

(1)  Prior  to  departing  port  at  Chicago 
on  northbound  voyages  destined  for 
ports  beyond  St.  Joseph,  the  towing 
vessel  master  must  contact  a  mooring/ 
docking  facility  in  St.  Joseph,  Holland, 
Grand  Rapid,  and  Muskegon  to  verify 
that  sufficient  space  is  available  to 
accommodate  the  tow.  Similar 
confirmation  must  be  made  for 
southbound  voyages.  The  tow  cannot 
venture  onto  Lake  Michigan  without 
confirmed  space  available. 

(2)  The  towing  vessel  master  must 
also  contact  the  dock  operator  at  the 
destination  port  to  get  an  update  on 
local  weather  conditions. 

(d)  Log  Entries:  Prior  to  getting 
underway,  the  towing  vessel  master 
must  note  in  the  log  book  the  pre- 
departure  barge  inspections,  verification 
of  mooring/docking  space  availability, 
and  weather  forecast  checks  were 
performed. 

(e)  Training  and  Planning:  This  plan 
should  form  the  basis  for  special 
training  for  towing  vessel  masters  and 
crew,  particularly  barge  handling  under 
adverse  weather  conditions,  use  of  the 


towline  cutting  gear  and 
communications  system,  and  other 
emergency  precedures. 

Dated:  August  16, 1996. 

J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief 
Mariite  Safety  and  Environmental  Protection. 

(FR  Doc.  96-21735  Filed  8-23-96;  8:45  am) 
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Activity 


AGENCY;  uepaniiieiit  of  Transportation 
(DOT),  Federal  Aviation  Administration 
(FAA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  this  notice  announces  the 
request  for  clearance  of  an  information 
collection  activity  will  be  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB).  This  information  collection 
activity  is  currently  part  of  another 
approved  collection  and  cleared  under 
OMB  number  2120-0033.  The  request  to 
OMB  is  to  separate  this  collection  out  of 
2120-0033  and  give  it  its  own  number. 
DATES:  Comments  should  be  submitted 
by  ^'  ■   •  .  •  25,  1996. 
ADDRESSES:  Comments  on  this 
collection  may  be  mailed  or  delivered  in 
duphcate  to  the  FAA  at  the  following 
address:  Ms.  Judith  Street,  Federal 
Aviation  Administration,  Corporate 
Information  Division,  ABC-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  Street  at  the  above  address  or 
on  (202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  this  collection  of 
information  in  order  to:  Evaluate  the 
necessity  of  the  collection;  the  accuracy 
of  the  agency's  estimate  of  the  burden; 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 
possible  ways  to  minimize  the  burden  of 
the  collection.  The  information 
collection  activities  associated  with  the 
Representatives  of  the  Administrator, 
CFR  part  183,  including  Aviation 
Medical  Examiners,  are  currently 
cleared  under  OMB  number  2120-0033. 
For  administrative  ease,  the  FAA 
proposes  to  separate  the  Aviation 
Medical  Examiner  clearance  from  the 
rest  of  the  Representatives  of  the 
Administrator.  There  is  no  change  in  the 
CFR  requirements.  It  is  proposed  that 
the  Aviation  Medical  Examiner  program 
be  given  a  separate  OMB  clearance 
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number.  At  this  time  of  request  for 
clearance,  the  Aviation  Medical 
Examiner  Designation  Application  form. 
FAA  form  8520-2  is  being  updated  to 
include  a  few  additional  boxes  to  check 
off.  The  additional  information  does  not 
constitute  a  signiHcant  increase  in  time 
to  complete  the  form  since  it  would 
only  involve  one  data  element  and 
check  marks  in  the  appropriate  boxes. 
The  additional  data  elements  are  as 
follows: 

•  A  box  to  check  off  whether  the 
doctor  is  male  or  fieroale.  (This  %vill  be 
done  to  provide  that  information  to 
airmen  and  women  who  request  a 
doctor  of  a  sp)ecific  gender.) 

•  A  space  for  social  secujity  number. 
(This  is  a  voluntary  request.) 

•  An  addition  of  more  specialities  in 
the  medical  specialty  category  from 
which  the  applicant  can  choose. 

•  In  the  General  Information  portion 
of  the  application,  the  addition  of  two 
questions  to  check  off  a  yes  or  no. 

Title:  2120-xxxx,  Aviation  Medical 
Examiner  Program. 

Abstract  This  information  is 
collected  for  the  purpose  of  obtaining 
e.ssential  information  concerning  the 
applicants  professional  and  personal 
qualifications.  The  FAA  uses  the 
information  provided  to  screen  and 
select  the  designees  who  serve  as 
aviation  medical  examiners.  The 
information  is  also  used  to  make  a  Ust 
of  designated  aviation  medical 
examiners  readily  available  to  the 
public. 

Need:  14  CFR  183  implements  the 
provisions  of  Title  49  U.S.C,  section 
44702. 

Respondents:  The  respondents  are  an 
estimated  450  individuals  applying  to 
hf«:ome  aviation  medical  examiners. 

Frequency.  On  occasion. 

Burden:  225  hours  annually. 

Issued  in  Washington.  DC.,  on  August  19, 
1996. 

Steve  Hopkins, 

Manager.  Corporate  Information  Division. 
ABC- 100. 

[FR  Doc.  96-21717  Filed  8-23-96;  8:45  am] 

aajJNG  OOOE  4«10-1»^ 

[Summary  Notice  No.  PE-96-41] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
.Xdniinist ration  (FAA),  EXDT 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 


processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summar} 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE;  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  16. 1996. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.fa8.gov. 

The  petition,  any  conmients  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.j 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Haynes,  (202)  267-3939  or  Ms. 
Marisa  Mullen,  (202)  267-9681,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  21, 
1996. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 


Petitions  for  Exemption 

ItocJtet  No.  .-28660. 

Petitioner:  Codings  Foundation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.315  and  91.319. 

Description  of  Relief  Sought:  To 
permit  the  Collings  Foundation  to 
conduct  the  carriage  of  passengers  on 
local  flights  in  their  limited  category  B- 
17  and  experimental  category  B-24 


aircraft  in  support  of  Collings 
Foundation  fund  raising  efforts. 

(FR  Df>;.  96-21740  Filed  8-21-96;  3:33  pm] 

BiLUNG  CODE  4910-13-M 


Federal  Interagency  Committee  on 
Aircraft  Noise  Meeting  Agenda 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  foruni. 

summary:  The  FAA  is  issuing  this  notice 

to  advise  the  public  of  a  forum 
sponsored  by  the  Federal  Interagency 
Committee  on  Aircraft  Noise  (FICAN)  to 
discuss  aircraft  noise  issues. 
DATES:  The  forum  will  be  held  on 
October  4,  1996. 

ADDRESS:  The  forum  will  be  held  at  the 
Jackson  Federal  Building.  915  Second 
Ave..  Seattle,  Washington  QR174. 
FOR- FURTHER  INFORMATION  CONTACT: 
Mr  Thomas  Connor,  Manager, 
Technology  Division  (AEE-100).  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW. 
Washington.  DC  20591,  fax  (202)  267- 
5594 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  public  forum 
sponsored  by  the  Federal  Interagency 
Committee  on  Aircraft  Noise  (FICAN)  to 
be  held  on  October  4,  1996. 

On  March  16.  1993.  representatives  of 
the  agencies  that  participated  on  the 
Federal  Interagency  Committee  on  Noise 
(FICON)  met  and  agreed  to  establish  a 
standing  committee  to  be  known  as 
FICAN.  The  standing  interagency 
committee  will  provide  a  permanent 
aviation  noise  research  and 
development  (R&D)  forum,  which  will 
assist  agencies  in  providing  adequate 
forums  for  discussion  of  public  and 
private  proposals,  identify  needed 
research,  and  encouraging  R&D  efforts 
in  these  areas.  FICAN  held  their  last 
public  forum  on  March  2,  1995  at  the 
Naval  Air  Station  Miramar,  San  Diego. 
CA.  The  public  forum  consisted  of 
presentations  by  the  FICAN  members  on 
current  and  future  aircraft  noise 
research  projects,  followed  by  an  open 
comment  and  discussion  period. 

The  agenda  for  the  meeting  wiH 
include: 

•  Presentation  of  current  and  future 
aircraft  noise  research  projects  that  are 
funded  by  the  Federal  members  of 
FICAN. 

•  Public  concern/discussion  and 
comment  period. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
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September  20,  1996  to  present  oral 
statements  at  the  forum.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  further 
INFORMATION  CONTACT.  Sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  forum.  Written 
comments  should  be  addressed  to  the 
person  listpd  undpf  tViR  hftading  FOR 
FURTHER  INFORMATION  CONTACT. 
Comments  must  be  received  on  or 
before  October  25,  1996. 
Thomas  Connor, 

Manager  Technology  Division,  Office  of 
Environment  and  Energy. 
IFR  Doc.  96-21716  Filed  8-23-96;  8:45  am) 

BILLING  CODE  4910-13-M 


RTCA,  Inc.;  Joint  RTCA  Special 

Committee  180  and  EUROCAE 
Working  Group  46  Meeting;  Design 
Assurance  Guidance  for  Airborne 
Electronic  Hardware 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Coinmittee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  joint  RTCA  Special 
Committee  180  and  EUROCAE  Working 
Group  46  meeting  to  be  held  September 
10-12, 1996,  starting  at  8:30  a.m.  on 
September  10.  (On  subsequent  days, 
meeting  begins  at  8:00  a.m.)  The 
meeting  will  be  held  at  EUROCAE,  rue 
Hamelin  17,  Paris,  France. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report;  (5) 
Consensus  Items;  (6)  Review  Action 
Items;  (7)  Review  Issue  Logs;  (8)  Issue 
Teams'  Status,  Meeting  Plans,  New 
Members;  (9)  Issue  Team  Working 
Sessions;  (10)  Issue  Team  Reports;  (11) 
New  Items  for  Consensus;  (12)  Other 
Business;  (13)  Establish  Agenda  for  Next 
Meeting;  (14)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  DC,  on  August  19. 
1996. 

Janice  L.  Peters, 
Designated  Official. 
[PR  Doc.  96-21593  Filed  8-23-96;  8:45  am) 

BILLING  CODE  4810-13-M 


Notice  of  Intent  To  Rule on  Application 

To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)at 

Craven  Regional  Airport   New  Ber*"   NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Craven  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  25,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
Campus  Building,  1701  Columbia  Ave., 
Suite  2-260,  College  Park,  GA  30337- 
2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  John  Price, 
Director  of  the  Craven  Regional  Airport 
Authority  at  the  following  address:  John 
Price,  Director,  Craven  Regional  Airport 
Authority,  Craven  Regional  Airport, 
1501  Airport  Rd.,  New  Bern,  NC  28564. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Craven 
Regional  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  R.  Washington,  Program  Manager, 
at  the  following  address:  Terry  R. 
Washington,  Program  Manager,  Atlanta 
Airports  District  Office,  1701  Columbia 
Ave.,  Suite  2-260,  College  Park,  GA 
30337-2747. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Craven  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 


Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  16,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Craven  Regional  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  16,  1996. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00. 
.     Proposed  charge  effective  date:  Jan.  1, 
1997. 

"  Proposed  charge  expiration  date:  July, 
7,  2022. 

Total  estimated  PFC  revenue: 
$10,733,898. 

Application  number:  96-01-0-00- 
EWN. 

Brief  description  of  proposed 
project(s): 

1.  Land  Acquisition — Phase  1  (Impose 
and  use). 

2.  Terminal  Development — Phase  I 
(Impose  and  use). 

3.  Runway  2-22  Rehabilitation 
(Impose  and  use). 

4.  Runway  13-31  Rehabilitation 
(Impose  and  use). 

5.  PFC  Application  Development 
(Impose  and  use). 

6.  Land  Acquisition — Phase  11  (Impose 
and  use). 

7.  Terminal  Development— Phase  11 
(Impose  only). 

8.  Air  Carrier  Apron  (Impose  only). 

9.  Access  Road  (Impose  only). 

10.  Annual  PFC  Administration  Cost 
(Impose  and  use). 

.  Class  or  classes  of  air  carriers  which 
.  the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  carriers 
operating  under  part  135,  on  a  non- 
scheduled,  whole-plane-charter  basis. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Craven  Regional  Airport. 

Issued  in  Atlanta,  Georgia  on  August  19, 
1996. 

Dell  (emigan. 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 
[FR  Doc.  96-21721  Filed  8-23-96;  8:45  ami 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (RFC)  at 
Hector  International  Airport.  Fargo,  NO 

AGENCY:  Federal  Aviation 
Aiinumstration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
iH  ;tt's  putilic  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Hector 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
!X  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
\v  intion  Regulations  (14  CFR  Fart  158). 
DATES:  Comments  must  be  received  on 
(ir  before  September  25,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Bismarck  Airports 
District  Office,  2000  University  Drive, 
Bismarck,  North  Dakota  58504.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Joseph  T.  Farmer, 
Executive  Director,  of  the  Fargo 
Municipal  Airport  Authority  at  the 
tnllowing  address;  Hector  International 
Airport.  P  O.  Box  2845,  Fargo,  North 
Ualkota  58108.  Air  carriers  and  foreign 
air  carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
Fargo  Municipal  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Irene  R.  Porter,  Manager,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location.  ^ 

SUPPLEMENTARY  INFORMATION:  The  FAA      • 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Hector  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  July  10,  1996,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Fargo  Municipal  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part  no  later  than  October  8, 1996. 


The  following  is  a  brief  overview  of 
the  application.  PFC  application 
number:  96-01-C-Oa-FAR. 

Level  of  the  proposed  PFC:  $3.00, 

Proposed  charge  effective  date: 
November  1,  1996. 

Proposed  charge  expiration  date: 
December  1,  1999, 

Total  estimated  PFC  revenue: 
$1,720,410.00. 

Brief  description  of  proposed 
project(s):  Acquire  two  replacement 
front  end  loaders  for  snow  removal; 
Acquire  radio  communication  system 
for  airfield  equipment;  Construct  hangar 
taxiway;  Improve  airport  security  by 
installing  controlled  access  system  (FAR 
Part  107.14);  Install/Modify  runway 
intersection  signs  and  taxiway  signs; 
Refurbish  airport  beacon;  Construct 
Runway  8-26;  Construct  Taxiway  C; 
Relocate  and  extend  security  fence; 
Rehabilitate  Runway  17-35;  Install 
runway  surface  sensor  system  on 
Runways  17-35  and  8-26;  Remove 
runway  lights  and  marking  from 
existing  Runway  3-21,  install  MTTL's, 
airport  signs  and  taxiway  markings  of  a 
portion  of  the  closed  runway  to  convert 
to  Taxiway  D;  Construct  GA  apron, 
connecting  taxiways,  taxilanes,  drainage 
improvements  and  vehicle  access  road; 
Install  security  fencing;  Rehabilitate 
Runway  13-31;  Rehabilitate  Taxiway  A 
bituminous  shoulders  and  reseal  joints 
and  cracks  on  PCC  portion  of  Taxiway 
A;  Construct  and  improve  drainage 
improvements  between  Runway  17-35 
and  Taxiway  A  and  north  of  Taxiway  C; 
Construct  service  vehicle  access  road 
from  Taxiway  A  to  airport  electrical 
vault;  PFC  Development  costs. 

Impose  Only 

Construct  and  install  a  box  culvert  in 
Cass  County  Drain  10  and  cover  with 
earth,  for  Runway  8-26  safety  area 
improvements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Fargo  Municipal  Airport  Authority 
offices  at  the  Hector  International 
Airport. 


Issued  in  Des  Plaines,  Illinois  on  August 
16.  1996. 

Benito  De  Leon. 

Manager,  Planning  and  Programming  Branch, 

Airports  Division,  Great  Lakes  Region. 

(PR  Doc.  96-21718  Filed  8-23-96;  8:45  ami 

BILUNG  CODE  4910-t3-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Killeen  Municipal  Airport,  Killeen,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 

application. 

SLIMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Killeen 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  25, 1996. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Don  O. 
Christian,  Director  of  Aviation,  City  of 
Killeen,  at  the  following  address:  Mr. 
Don  O.  Christian,  Director  of  Aviation, 
City  of  Killeen,  1525  Airport  Drive,  Box 
A,  Killeen,  Texas  76543. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Killeen  Municipal  Airport  under  the 
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provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  14,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  25. 
1996. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  1996. 

Proposed  charge  expiration  date: 
October  31,  1999. 

Total  estimated  PFC  revenue: 
S844,000.00. 

PFC  application  number:  96-03-C- 
00-ILE. 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  Use  PFC's 

3.  Land  Acquisition; 

4.  Fencing,  Phase  2; 

5.  PFC  Application; 

6.  ARFF  Gear,  Phase  1; 

12.  Repair  and  Seal  Central  Ramps 
'and  Service  Roads; 

13.  Fencing,  Phase  3; 

14.  Airport  Master  Plan; 

20.  Obstruction  Removal; 

21.  Prepare  New  PFC  Application; 

22.  Extend  Taxiway  B  to  the  South; 
and 

23.  ARFF  Gear,  Phase  2. 

Projects  to  Impose  PFC's 

1.  Extend  Runway  19,  Phase  1; 

2.  Extend  Runway  19,  Phase  lA; 

9.  Extend  Runway  19,  Phase  2; 

10.  Extend  Runway  19,  Phase  2A; 

11.  Extend  Runway  19,  Phase  2B; 

18.  Extend  Runway  19,  Phase  3;  and 

19.  Extend  Runway  19,  Phase  3A. 
Proposed  class  or  classes  of  air 

carriers  to  be  exempted  from  collecting 
PFC's:  FAR  Part  135  air  charter 
operators  enplaning  less  than  1  %  of  the 
total  number  of  passengers  enplaned  at 
Killeen  Municipal  Airport.    • 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76137-4298. 


In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Killeen 
Municipal  Airport. 

Issued  in  Fort  Worth,  Texas  on  August  14, 
1996. 

Naomi  L.  Saunaers, 
Manager,  Airports  Division. 
[PR  Doc.  96-21720  Filed  8-23-96;  8:45  am) 
BILUNG  CODE  4910-13-M 


Notice  of  Intent  To  Ruie  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facihry  Charge  (PFC)  at 
MBS  Internationa!  Airpoi-  Saginaw.  Ml 

AGENCY:  Federal  Aviation 
Aaministration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SwMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
appUcation  to  impose  and  use  the 
revenue  from  a  PFC  at  MBS 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  25,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Elizabeth 
Owen,  Airport  Manager,  of  the  MBS 
International  Airport  Commission  at  the 
following  address:  8500  Garfield  Road, 
P.O.  Box  P,  Freeland,  MI  48623. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  MBS 
International  Airport  Commission  imder 
section  158.23  of  Part  158. 
f  OR  FURTHER  INFORMATION  CONTACT: 
Mr.  jon  B.  Gilbert,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313^87- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  MBS 
International  Airport  under  the 


provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  5, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  MBS  International  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  12, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  96-01-C-lOO- 
MBS. 
Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1, 1997. 

Proposed  charge  expiration  date: 
November  1,  1998. 

Total  estimated  PFC  revenue: 
$1,400,000.00. 

Brief  description  of  proposed 
project(s):  TXY  "A'TTERM  apron 
rehabihtation,  G.A.  apron  rehabilitation, 
security  access  control  system,  airport 
access  road  site  preparation,  terminal 
building  ADA  improvements,  airfield 
signage,  airport  access  road 
construction,  fiiction  testing  van 
procurement,  front  end  loader  SRE 
procurement,  ARFF  vehicle 
procurement,  terminal  HVAC  and  stand- 
by power,  terminal  roof  rehabilitation, 
SRE  sweeper  procurement,  and  terminal 
building  expansion.  Class  or  classes  of 
air  carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFC's:  Air  taxis  and  charters. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  MBS 
International  Airport  Commission. 

Issued  in  Des  Plaines,  Illinois,  on  August 
16,  1996. 
Benito  DeLeon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[PR  Doc.  96-21719  Piled  8-23-96;  8:45  am] 
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Surface  Transportation  Board 
[STB  Finance  Docket  No  32936] 

Burlington  Northern  Rarlroad  Company 
and  The  Atchison,  TopeKa  and  Santa 
Fe  Railway  Company— Construction 
and  Operation  Exemption— Sealy,  TX 

Burlington  Northern  Railroad 
Company  (BN)  and  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(Santa  Fe)  (collectively  BN/Santa  Fe) 
have  filed  a  notice  of  exemption  under 
49  CFR  1150.36  to  construct  a 
connection  in  the  southwest  quadrant  of 
the  intersection  of  the  Union  Pacific 
(UP)  and  Santa  Fe  Hnes  near  Sealy,  TX. 
The  proposed  connection  would  allow 
head-on  movement  in  both  directions 
between  BN/Santa  Fe's  Houston-Temple 
route  and  UP's  line  from  Sealy  to  San 
Antonio. 

Construction  is  scheduled  to  begin 
within  60  days  of  the  effective  date  of 
this  exemption. 

The  Board's  Section  of  Environmental 
Analysis  (SEA)  initially  considered  this 
construction  and  operation  in  the 
environmental  documents  prepared  in 
Finance  Docket  No.  32760,  involving 
the  proposed  merger  of  the  Union 
Pacific  and  Southern  Pacific  Railroads. 
In  analyzing  the  applicants' 
environmental  filings  and  the  potential 
environmental  impacis  of  the  merger, 
SEA  concluded  that  construction 
projects  related  to  the  merger  that  are 
limited  in  scope  and  are  proposed  over 
disturbed  land  within  existing  railroad 
rights-of-way  should  be  exempt  from 
environmental  review.  This  is  such  a 
project.  Accordingly,  no  additional 
environmental  documentation  will  be 
prepared  in  this  proceeding  and  the 
Board  may  make  a  finding  of  no 
significant  impact. 

This  exemption  will  be  effective  on 
November  4,  1996,  unless  stayed. 
Petitions  to  stay  the  effective  date  of  this 
notice  on  any  grounds  must  be  filed  by 
September  5,  1996.  Petitions  for 
reconsideration  must  be  filed  by 
September  16,  1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88.  109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  atwlished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  thai  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10901. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32936,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Erika  Z.  Jones,  Esq.,  Mayer,  Brown 
&  Piatt,  2000  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20006. 

Decided:  August  16, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A,  Williams, 
Secretary. 
[PR  Doc.  96-21675  Filed  8-23-96;  8:45  am} 

BH.UNG  CODE  491S-0fr-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Third-Party  Disclosure 
Requirements  in  IRS  Regulations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-  13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
regulations,  Third-Party  Disclosure 
Requirements  in  IRS  Regulations. 
DATES:  Written  comments  should  be 
received  on  or  before  October  25,  1996, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Third-Party  Disclosure 
Requirements  in  IRS  Regulations. 

OMB  Number:  1545-1466. 

Abstract:  These  existing  regulations 
contain  third-party  disclosure 


requirements  that  are  subject  to  the 
Paperwork  Reduction  Act  of  1995. 
Current  Actions: 

1.  The  burden  estimate  for  §  1.823- 
6(c)(2)(v)  is  changed  for  greater 
accuracy.  The  total  number  of 
respondents  will  be  75  and  the  time  per 
respondent  is  150  hours,  for  a  total 
burden  of  11,250  hours.  Therefore,  the 
burden  is  increased  by  25  responses  and 
1,250  hours. 

2.  Sections  1.1394-l(b)(4)  and 
1.1394-l(b)(6)  were  amended  and  the 
paperwork  burden  was  eliminated. 
Therefore,  the  burden  is  reduced  by 
3,640  responses  and  4,420  hours. 

3.  Sections  1.7704-1  (f)(2)  (iii)  and  (iv) 
were  amended  and  the  paperwork 
burden  was  eliminated.  Therefore,  the 
burden  is  reduced  by  5  responses  and 
500  hours. 

4.  Section  1.7704-l{f)(2)(vii)  was 
eliminated.  Therefore,  the  burden  is 
reduced  by  500  responses  and  250 
hours. 

5.  Sections  48.4081-1  lT{b){2)(ii)  and 
48.4082-2T  were  eliminated.  Therefore, 
the  burden  is  reduced  by  50,500 
responses  and  5,050  hours. 

6.  Proposed  §  301.6109-3  was 
withdrawn.  Therefore,  the  burden  is 
reduced  by  100,000  responses  and 
16,667  hours. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
institutions,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
256,969,408. 

Estimated  Time  Per  Respondent: 
Varies. 

Estimated  Total  Annual  Burden 
Hours:  86,968,767. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the   ' 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
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performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  o\ 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  20,  1996. 
barrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  96-21723  Filed  8-23-96;  8:45'am] 

BILLING  CODE  483(M)1-P 


Art  Advisory  Panel— Notice  of  Closed 
Meeting 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


AC^  on:  Notice  of  closed  meeting  of  Art 
Aavisory  Panel. 

summary:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 
DATES:  The  meeting  will  be  held 
September  25  and  26,  1996.     ' 
^DORtSSES:  The  closed  meeting  of  the 
/i.  I  /\u .  irtory  Panel  will  be  held  on 
September  25  and  26,  1996  in  room  118, 
beginning  at  9:30  a.m..  Aerospace 
Center  Building,  901  D  Street.  SW., 
Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS:4  901  D  Street, 
SW.,  Washington,  DC  20024.  Telephone 
(202)  401^128,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on 
September  25  and  26,  1996  in  room  118' 
beginning  at  9:30  a.m.,  Aerospace 
Center  Building,  901  D  Street,  SW., 
Washington,  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 


fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
pubUc. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866  and  that  a  regulatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  96-21722  Filed  8-23-96;  8:45  am]    • 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Chapter  III 
[FHWA  Docket  No.  MC96251 
RIN  2125AD91 

Motor  Garner  Replacemert 
Information/ Registration  System 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  request  for 
comments. 

summary:  This  action  is  being  taken  in 
response  to  section  103  of  the  ICC 
Termination  Act  of  1995,  which,  among 
other  things,  added  a  provision 
requiring  the  Secretary  of 
Transportation  to  initiate  a  rulemaking 
proceeding  to  replace  the  current 
Department  of  Transportation 
identification  number  system,  the  single 
State  registration  system,  the 
registration/licensing  system,  and  the 
financial  responsibility  information 
svstern  with  a  single,  on-line  Federal 
system.  The  review  and  improvement  of 
these  information  systems  will  benefit 
the  motor  carrier  industry,  the  States, 
the  Federal  government,  and  the  public. 
The  FHWA  requests  public  comment 
from  interested  persons  on  this  action 
and,  specifically,  responses  to  the 
questions  set  forth  in  this  document. 
Potentially  affected  persons  and  entities 
who  may  wish  to  comment  inelude: 
members  of  the  motor  carrier,  freight 
forwarder,  and  transportation  broker 
industries  (and  those  entities  providing 
financial  responsibility  to  them), 
shippers,  the  States,  and  the  public  at 
lar^e. 

DATES:  Comments  must  be  received  on 
>ir  tHifiirR  QiTtober  25,  1996. 
ADORESSES:  Submit  written  signed 
comments  to  FHWA  Docket  No. 
MC9625,  FHWA.  Room  4232,  Offke  of 
Chief  Counsel,  HCClO,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Fedeial  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self-addressed 
stamped  postcard  or  envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ui.xie  t.  Hortun.  Office  of  Motor  Carrier 
Planning  and  Customer  Liaison,  (202) 
3664340,  or  Ms.  Grace  Reidy.  Office  of 
theChief  Counsel,  (202)  3660761, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Office  hours  are  from  7:45  a.m. 


to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

The  Congressional  Mandate 

The  FHWA  is  initiating  this 
rulemaking  in  response  to  a 
congressional  mandate  contained  in 
section  103  of  the  ICC  Termination  Act 
of  1995,  Pub.  L.  10488, 109  Stat.  888, 
December  29, 1995,  (the  Act)  which 
added  49  U.S.C.  13908.  Section  13908  of 
title  49,  U.S.C,  directs  the  Secretary  of 
Transportation  to  issue  a  rulemaking  to 
"replace  the  current  Department  of 
Transportation  identification  number 
system,  the  single  State  registration 
system  imder  section  14504,  the 
registration  system  contained  in  this, 
chapter  [139),  and  the  financial 
responsibility  information  system  under 
section  13906  with  a  single,  on-line, 
Federal  system."  The  registration/ 
licensing  system  contained  in  49  U.S.C. 
1390113905  is  intended  to  replace  the 
0{>erating  authority  requirement  for  for- 
hire  motor  carriers,  while  aJso  applying 
to  freight  forwarders  and  transportation 
brokers,  under  the  Interstate  Commerce 
'  Act,  as  amended  (formerly  49  U.S.C. 
10921  et  seq.]. 

The  rulemaking  required  under  49 
U.S.C.  13908,  and  a  report  to  Congress 
on  its  findings,  must  be  completed 
before  January  1, 1998.  According  to  the 
Act,  the  new  system  is  to  serve  as  a 
clearinghouse  and  depository  of 
information  on  and  identification  of  all 
foreign  and  domestic  motor  carriers, 
brokers  and  freight  forwarders,  and 
others  required  to  register  with  the 
Department  of  Transportaticm.  Also,  it  is 
to  contain  information  on  safety  fitness 
and  compliance  with  the  required  levels 
of  financial  responsibility. 

Pre- Act  Background 

With  the  passage  of  the  Motor  Carrier 
Act  of  1935,  Pub.  L.  74255,  47  Stat.  543, 
the  Interstate  Commerce  Commission 
(ICC)  was  given  regulatory  authority 
over  the  motor  carrier  industry.  The  ICC 
was  responsible  for  issuing  operating 
authority  and  permits  and  administering 
matters  related  to  insurance,  safety,  and 
enforcement  as  they  applied  to  for-hire 
common  and  contract  motor  carriers. 
The  ICC  retained  economic  oversight 
over  the  for-hire  segment  of  the  motor 
carrier  industry  and  jurisdiction  over 
safety  for  both  for-hire  and  private 
motor  carriers,  until  1967  when  the 
Department  of  Transportation  (DOT) 
was  created.  Within  the  FHWA,  the 
Bureau  of  Motor  Carrier  Safiaty  (which 
subsequently  became  the  Office  of 
Motor  Carriers)  was  established  for 
motor  carrier  safety  activities.  The 


FHWA  began  to  require  all  motor 
carriers  engaged  in  interstate  or  foreign 
commerce  (not  just  for-hire)  to  obtain  a 
USDOT  identification  number  fi-om  the 
agency  for  safety  purposes  (53  FR 
18052,  May  19,  1988). 

The  FHWA  received  authority  imder 
the  Motor  Carrier  Act  of  1980  (Pub.  L. 
96-296,  94  Stat.  820)  to  prescribe 
minimum  levels  of  financial 
responsibility  for  certain  motor  carrier 
classifications  for  safety  reasons.  The 
motor  carrier  classifications  include: 
For-hire  interstate  motor  carriers  of 
property  in  vehicles  with  a  gross  vehicle 
weight  rating  (GVWR)  in  excess  of 
10,000  lbs.(including  ICC-exempt); 
private  and  for-hire  interstate  motor 
carriers  of  certain  hazardous  materials; 
and  intrastate  cairiets  of  hazardous 
materials  in  bulk.  In  1982,  the  FHWA 
received  authority  under  the  Bus 
Regulatory  Reform  Act  (Pub.  L.  97-261, 
96  Stat.  1120)  to  regulate  the  levels  of 
financial  responsibility  covering  for-hire 
motor  carriers  of  passengers  operating  in 
interstate  or  foreign  commerce.  By  these 
Acts,  the  number  of  motor  carriers  who 
must  meet  financial  responsibility 
requirements  as  part  of  their  safety 
compliance  was  expanded.  There  are 
approximately  170,321)  carriers  whose 
mmimum  financial  responsibility  is 
prescribed  by  the  FHWA,  about  forty-     • 
five  perf:ent  of  which  were  also 
regulated  by  the  ICC   Under  the  FHWA 
regulations,  these  carriers  are  not 
currently  required  to  provide  proof  of 
insurance  or  other  financial 
responsibility  in  order  to  receive  a 
USDOT  identification  number.  Instead, 
the  FHWA  verifies  financial 
responsibility  compliance  as  a  part  of  its 
compliance  review  process.  The  actual 
review  of  financial  responsibility 
requires  that  an  FHW.A.  safety  specialist 
ensure  that  there  is  a  valid  endorsement 
(Form  MCS-90  or  Form  MCS-82),  or 
valid  authorization  to  self-insure,  at  the 
motor  carrier's  place  of  business  that 
indicates  that  the  carrier  possesses  the 
required  financial  responsibility 
coverage  meeting  the  minimum 
prescribed  limits. 

The  ICC  continued  the  economic 
regulation  of  approximately  74,179  for- 
hire  interstate  and  foreign  motor  carriers 
of  property  and  passengers,  which  were 
also  regulated  by  FHWA,  by  requiring 
operating  authority  or  permits  and  by 
imposing  more  complex  financial 
responsibility  requirements  as  a 
precondition  to  receiving  and  holding 
these  authorities  or  permits.  The 
financial  responsibility  requirements 
were  prescrioed  at  49  CFR  Part  1043  and 
took  the  form  of  certificates  of 
insurance,  surety  bonds,  self-insurance, 
endorsements,  or  trust  agreements. 
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Carriers  (as  well  as  freight  forwarders 
and  transportation  brokers)  regulated  by 
the  ICC  had  to  be  in  continuous 
•compliance  or  risk  revocation  of  their 
operating  authority.  Their  insurance/ 
surety  companies  and  financial 
institutions  had  to  give  the  ICC  advance 
notice  of  any  cancellations.  The  ICC 
maintained  an  automated  monitoring 
system  of  insurance  compliance  which 
was  updated  continuously.  In  FY  1995, 
for  example,  the  ICC  used  its  insurance 
monitoring  system  to  revoke  the 
operating  authorities  of  approximately 
4,629  for-hire  motor  carriers,  many  of 
which  were  reinstated  when  they  later 
came  into  compliance. 

As  a  result  of  the  Act,  Congress 
terminated  the  ICC  and  transferred  to 
the  FHWA  the  functions  concerning  the 
ICC's  remaining  licensing  and  financial 
responsibility  requirements.  But  the  Act 
converted  the  former  operating 
authority/permit  system  of  the  ICC  into 
a  registration/licensing  system  and, 
essentially,  adopted  the  parameters  of 
the  ICC's  then  current  insurance  filing 
and  monitoring  system  into  this 
registration  system.  The  Act  also 
adopted  the  existing  Single  State 
Registration  System  (SSRS)  which  is 
explained  below.  The  savings  provision 
in  section  204  of  the  Act  preserved  all 
effective  ICC  regulations,  rules,  and 
decisions  until  the  Secretary  finds 
modification  of  these  documents 
warranted,  thereby  preserving  the  status 
quo  for  the  interim.  The  FHWA  gave 
public  notice  of  the  continued 
effectiveness  of  these  ICC  documents  in 
61  FR  14372,  April  1,  1996.  Congress 
eliminated  the  ICC's  entry  regulations  in 
favor  of  a  Federal  registration/licensing 
system.  Congress  also  elected  to  retain 
the  ICC's  proof  of  insurance  system  as 
a  condition  for  obtaining  and  retaining 
a  registration/license  to  operate  as  for- 
hire  motor  carriers.  Although  for-hire, 
"regulated"  motor  carriers  represent 
only  some  twenty-three  percent  of  all 
motor  carriers,  they  transport  fully  half 
of  all  freight  moving  in  interstate 
commerce.  Private  motor  carriers  of 
nonhazardous  property  represent  about 
fifty-four  percent  of  all  motor  carriers, 
and  are  not  subject  to  any  Federal 
financial  responsibility  requirement. 
The  rest  of  the  universe  is  comprised  of 
private  hazardous,  ICC-exempt, 
intrastate  hazardous  in-bulk,  private 
passenger,  mail,  and  other 
miscellaneous  carriers. 

Systems  to  be  Replaced  Through  the 
Rulemaking 

The  following  discussion  addresses 
the  four  current  systems  that  section 
13908  requires  to  be  replaced  with  a 
single,  on-line  Federal  system. 


1 .  Department  of  Transportation 
Identification  Number  System 

Currently,  a  Form  MCS-150,  Motor 
Carrier  Identification  Report,  must  be 
filed  by  all  motor  carriers  operating  in 
interstate  or  foreign  commerce. 
Subsequent  to  filing,  a  motor  carrier 
receives  a  USDOT  identification  number 
which  must  be  displayed  on  all  of  the 
carrier's  self-propelled  commercial 
motor  vehicles  (CMVs).  49  CFR  390.21. 
These  numbers  are  used  by  the  FHWA 
to  track  the  motor  carrier's  safety 
performance.  The  universe  of  carriers 
subject  to  the  DOT  number 
identification  system  includes 
approximately  320,857  motor  carriers, 
including  some  6,600  bus  carriers, 
engaged  in  interstate  or  foreign 
commerce  that  are  subject  to  the  Federal 
Motor  Carrier  Safety  Regulations. 
Attached,  as  Appendices  A  through  C, 
respectively,  are  copies  of  Forms  MCS- 
150,  MCS-90,  and  MCS-82,  the 
required  certificate  of  insurance  or 
surety  bond  endorsements  for  covered 
property  carriers,  which  display  the 
information  required  by  those  forms. 

2.  Single  State  Registration  System 
Under  49  U.S. C.  14504 

In  1965,  Congress  authorized  the 
States  to  police  unauthorized  operations 
by  interstate  for-hire  motor  carriers,  and 
allowed  the  States  to  enforce  this 
provision  through  a  multi-State  filing 
system  of  operating  authority 
registration,  the  so-called  "bingo  stamp" 
program.  Under  the  bingo  stamp 
program,  participating  States  were 
allowed  to  collect  registration  fees  from 
motor  carriers  on  a  per  vehicle  basis  to 
administer  the  program  and,  through 
enabling  State  statutes,  to  enforce  the 
program  by  issuing  citations  for  failing 
to  register.  Because  the  bingo  stamp 
program  was  perceived  as  too  costly, 
and  a  regulatory  burden  on  interstate 
motor  carriers  (H.R.  Conf  Rep.  No.  102- 
404.  102d  Cong.,  1st  sess.  437(1991)). 
the  Congress,  in  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L.  102-240,  105  Stat. 
1914),  established  the  SSRS  and 
directed  the  ICC  to  implement 
regulations  converting  the  bingo  stamp 
program  to  a  Base  State  insurance 
registration  program.  The  SSRS,  under 
the  supervision  of  the  ICC,  required  ICC- 
regulated  carriers  to:  File  proof  of 
operating  authority  and  insurance  with 
their  Base  State;  pay  the  Base  State 
filing  fees  that  are  subject  to  allocation 
among  all  the  participating  SSRS  States 
in  which  the  carriers  operate;  and  keep 
a  copy  of  the  receipt  issued  by  their 
Base  State  in  each  of  their  CMVs. 
Participation  in  the  SSRS  was  limited  to 


those  38  States  that  were  collecting  fees 
for  a  vehicle  identification  stamp  or 
number  as  of  January  1, 1991.  The 
ISTEA  directed  that  the  only  fees 
charged  could  be  those  for  filing  proof 
of  insurance  (a  pre-condition  for 
interstate  operating  authority),  and  that 
the  fees  were  frozen  to  the  amount  a 
SSRS  State  charged  as  of  November  15, 
1991,  but  in  no  case  could  they  be 
higher  than  $10  per  vehicle  (including 
reciprocal  agreements).  In  1993,  the  ICC 
issued  rules  for  the  SSRS  States  to 
follow.  When  challenged,  these  rules 
were  upheld  by  the  court,  with  one 
exception  concerning  who  makes  the 
official  copies  of  the  Base  State-issued 
receipt.  Nat'l  Ass'n  of  Regulatory  Util. 
Comm'rs  v.  ICC,  41  F.  3d  721  (DC.  Cir. 
1994).  That  exception  was  revised  by 
the  ICC  to  direct  the  States  rather  than 
the  carriers  to  make  the  copies,  although 
this  rule's  implementation  was  delayed 
at  the  request  of  the  States.  Ex  Parte  No. 
MC-lOO  (Sub-No.  6),  Single  State 
Insurance  Registration,  served  July  31, 
1995.  The  SSRS  States  continue  to 
operate  under  these  ICC-issued  rules 
today.  49  CFR  1023. 

In  49  U.S.C.  14504,  Congress 
continued  the  SSRS  with  essentially  the 
same  statutory  provisions  established  in 
ISTEA,  with  the  exception  that  it  is  now 
under  the  supervision  of  the  Secretary 
and  administered  by  the  FHWA.  The 
States  may  require  for-hire  interstate 
motor  carriers  that  register  under  49 
U.S.C.  Chapter  139  to:  File  proof  of 
Federally-required  financial 
responsibility  with  their  Base  State;  pay 
their  Base  State  such  amounts  of  fee 
revenues  that  will  be  allocated  among 
all  the  SSRS  States  in  which  the  motor 
carriers  operate;  and  file  the  names  of 
local  agents  for  service  of  process.  The 
Secretary  is  to  maintain  standards  for 
the  SSRS.  Because  Congress  recognized 
the  potential  loss  of  revenues  by 
participating  States,  as  long  as  the  SSRS 
States  follow  the  prescribed  standards, 
their  actions  will  not  be  deemed  an 
unreasonable  burden  on  interstate 
commerce.  The  savings  provision  in 
section  204  of  the  Act  preserves  the 
existing  ICC  SSRS  standards/rules  until 
the  Secretary  modifies  them.  Attached, 
as  Appendices  D  and  E,  respectively,  are 
copies  of  SSRS  Forms  RS-1  and  RS-2, 
which  display  the  information  required 
by  those  forms. 

3.  49  U.S.C.  Chapter  139  Registration 
System 

The  Act,  as  stated  above,  converted 
the  former  ICC  certificates  of  operating 
authority  and  permits  granted  to 
common  and  contract  motor  carriers  of 
property  and  passengers  into  a 
simplified  Federal  registration/licensing 
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system  under  Chapter  139  of  title  49, 
use.  where  for-hire  registrants  must 
demonstrate  their  willingness  and 
ability  to  comply  with  Federal  safety, 
financial  responsibility,  and  other 
relevant  regulations.  There  were 
approximately  74,179  for-hire  motor 
carriers  that  fell  under  the  former  ICC's 
oversight  (additionally,  733  freight 
forwarders,  and  9.717  brokers),  which 
are  now  deemed  registered  under  the 
new  FHWA  registration/licensing 
system,  pursuant  to  a  grandfather  clause 
in  49  U.S.C.  13905(a).  The  Secretary 
may  withhold,  revoke,  or  suspend  a 
registration  for  noncompUance  with 
safety  and  financial  responsibility 
regulations.  Although  the  Act 
eliminated  the  distinction  between 
common  and  contract  carnage,  the 
Secretary  may  register  such  motor 
carriers  separately  until  the  replacement 
system  is  implemented.  The  Chapter 
139  Federal  registration/licensing 
system  requires  domestic  and  foreign 
motor  carriers  of  property  and 
passengers,  freight  forwarders,  and 
transportation  brokers  to  register  with 
the  FHWA.  While  this  advance  notice  of 
a  rulemaking  primarily  addresses  issues 
relating  to  motor  carriers  of  property 
because  they  comprise  the  vast  majority 
of  registrants  under  this  system,  this 
notice  also  includes  motor  carriers  of 
passengers."^reight  forwarders,  and 
transportation  brokers.  The  effective 
period  of  the  registration  of  all 
registrants  is  to  be  determined  by  the 
Secretary.  Filing  proof  of  adequate 
financial  responsibility  coverage  is  a 
precondition  to  registration.  Attached, 
as  Appendices  F  through  H. 
respectively,  are  copies  of  Forms  OP-1, 
OF-IP.  and  OP-lFF  which  display  the 
information  required  by  those  forms  in 
order  to  register. 

4.  49  U.S.C.  Section  13906  Financial 
Responsibility  Information  System 

As  part  of  the  Chapter  139  (sections 
13901-13905)  registration/licensing 
system,  Congress  retained  the  existing 
ICC  financial  responsibility 
requirements,  with  both  statutory  (49 
U.S.C.  13906)  and  regulatory  (section 
204  of  the  Act)  provisions.  All  for-hire 
registrants,  including  domestic  and 
foreign  motor  carriers,  transportation 
brokers,  and  freight  forwarders,  as  a 
precondition  to  registering,  must  adhere 
to  financial  responsibility  provisions. 
Bonds,  trust  agreements,  and  certificates 
of  insurance,  as  well  as  self-insurance 
documentation,  are  prescribed  in  ICC 
forms  and  regulations.  Also,  service  of 
process  information,  under  49  U.S.C. 
13304,  is  required  for  registration. 
Congress  retained  the  requirement  that 
notices  of  cancellations  of  insurance 


must  be  filed  in  advance  with  the 
FHWA  and  that  prompt  replacement 
coverage  is  required  to  retain  the 
registration.  Procedures  for  the 
Secretary  in  revocation  proceedings  are 
set  forth  in  49  U.S.C.  13905.  Attached, 
as  Appendices  I  through  O,  respectively, 
are  copies  of  Forms  BMC-91.  BMC-91X, 
BMC-82,  BMC-83.  BMC-34.  BMC-84 
and  BOC-S.  which  display  information 
required  by  49  U.S.C.  13906  (and 
section  13304).  They  currently  are  being 
filed  on  paper  or  electronically  (except 
the  Form  BOC-3). 

The  effect  of  the  Chapter  139 
registration/licensing  and  financial 
responsibility  information  systems  is 
the  continued  monitoring  of  about 
twenty-three  percent  of  the  motor 
carrier  industry  (formerly  ICC-regulated, 
for-hire  carriers)  for  current  compliance 
with  the  insurance  or  other  financial 
responsibility  requirements.  These  two 
systems  are  updated  frequently  and  are 
primarily  driven  by  insurance 
compliance  data.  The  goal  is  to  ensure 
sufficient  financial  responsibility 
coverage  to  compensate  the  public  for 
liability  arising  from  personal  injury, 
property  damage,  cargo  loss  or  damage, 
and  property  broker  defaults.  While  the 
SSRS  generally  reflects  the  Federal 
registration/licensing  and  insurance 
systems,  there  are  some  differences.  For 
example,  unlike  the  continuous 
updating  required  at  the  Federal  level, 
the  SSRS  requires  only  an  annual  filing 
of  financial  responsibility  information 
with  the  Base  State;  the  motor  carrier  is 
under  no  duty  to  update  that 
information  during  the  year.  Lastly,  the 
Federal  registration/licensing  and 
financial  responsibility  requirements  for 
the  formerly  ICC  regulated,  for-hire 
motor  carriers  are  obviously  more 
stringent  than  for  the  private  and 
exempt  motor  carriers  who  simply  file 
a  Form  MCS-150. 

49  U.S.C.  13908  Rulemaking 

In  requiring  the  replacement  of  these 
four  information/registration  systems, 
Congress  directed  the  Secretary  to 
consider,  at  a  minimum,  the  following 
items: 

1.  Whether  to  integrate  the 
requirements  of  49  U.S.C.  13304  (service 
of  process  information)  into  the  new 
system; 

2.  Funding  for  State  enforcement  of 
motor  carrier  safety  regulations; 

3.  Whether  the  existmg  SSRS  is 
duplicative  and  burdensome; 

4.  The  justification  and  need  for 
collecting  the  statutory  fee  for  such 
system  under  49  U.S.C. 
14504(c)(2)(B)(iv)  (the  fee  system 
established  by  the  SSRS  States); 

5.  The  public  safety; 


6.  The  efficient  delivery  of 
transportation  services:  and 

7.  How,  and  under  what  conditions, 
to  extend  the  registration  system  to 
private  motor  carriers  and  to  motor 
carriers  exempt  under  49  U.S.C.  13502, 
13503.  and  13506  (exempt 
transportation  between  Alaska  and  other 
States,  exempt  motor  vehicle 
transportation  in  terminal  areas,  and 
miscellaneous  motor  carrier 
transportation  exemptions, 
respectively). 

Under  49  U.S.C.  13908,  the  Secretary 
may  also  establish  a  fee  system  for  the 
registration/licensing  and  filing  of 
evidence  of  financial  responsibility 
under  the  new  replacement  system.  If 
the  fee  system  is  put  in  place,  the  fees 
collected  must  cover  the  costs  of 
operating  and  upgrading  the  registration 
system,  including  all  personnel  costs 
associated  with  the  system.  The  fees 
collected  for  this  system  may  be 
credited  to  the  DOT  appropriations 
account  for  the  purposes  for  which  such 
fees  are  collected,  and  will  be  available 
until  they  are  expended. 

If  the  Secretary  finds  that  the  SSRS 
should  not  continue,  the  Secretary  may 
prevent  a  State  from  imposing  any 
financial  responsibility  filing 
requirements  or  fees  that  are  for  the 
same  purpose  as  filings  or  fees  the 
Secretary  requires  under  the  new 
replacement  system.  However,  the 
Secretary  may  not  take  this  action 
unless,  through  collected  fees,  he  can 
provide  the  States  with  at  least  as  much 
revenue  as  they  received  in  Fiscal  Year 
1995  under  the  SSRS  that  was  in  effect 
on  the  day  before  the  effective  date  of 
the  Act.  In  addition,  all  States  must 
receive  a  minimum  apportionment. 
The  Secretary  must  complete  the 
rulemaking  by  January  1, 1998.  two 
years  after  the  effective  date  of  the  Act. 
The  Secretary  may  implement  such 
changes  as  are  considered  appropriate 
and  in  the  public  interest.  Finally,  the 
Secretary  must  transmit  to  Congress  a 
report  on  any  findings  of  the  rulemaking 
and  the  changes  the  DOT  decides  to 
implement,  together  with 
recommendations  for  any  proposed 
legislative  changes. 

Request  for  Comments 

The  purpose  of  this  ANPRM  is  to 
gather  information  ft-om  a  broad 
spectrum  of  comments.  One  approach  to 
solicit  comments  is  to  focus  on  the 
systems  themselves,  i.e.,  the  four-named 
systems  to  be  replaced  by  a  single 
system.  See  Section  I,  Specific 
Questions  for  Comments,  below.  By 
carefully  examining  each  of  these 
systems,  components  that  should  be 
retained,  modified,  or  eliminated  in  the 
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replacement  system  can  be  identified. 
The  replacement  system  may  have  to  fit 
into  a  very  complicated  set  of  existing 
or  pending  systems. 

Crucial  to  this  undertaking  will  be  the 
number  of  practical  suggestions,  valid 
data,  and  constructive  comments  that 
are  received.  Therefore,  a  second 
approach  to  soliciting  comments  is 
offered  here  which  is  much  more 
general  in  nature  and  not  bound  by 
details  and  specifics  of  the  information 
systems  themselves.  Rather,  its  focus  is 
on  advisable  policies  and  appropriate 
programs  within  the  context  of  this 
rulemaking.  See  Section  II,  Specific 
Questions  for  Comments,  below.  How 
should  motor  carriers  be  treated 
regarding  matters  of  registration  and 
financial  responsibility?  Are 
registration/licensing  and  financial 
responsibility  coverage  necessary?  Does 
it  depend  upon  the  type  of  motor 
carrier?  What  are  the  roles  for  the 
Federal  and  State  goverrmients,  as  well 
as  private  industry,  in  these  matters? 
What  is  best  for  the  public?  What  is  the 
bare  essential  information  needed  from 
motor  carriers?  How  can  this  essential 
information  be  solicited  in  a  cost 
effective  manner?  Once  policies  and 
needs  are  identified,  programs  and 
requirements  will  follow.  Afterwards, 
an  information  system  can  be  designed 
to  accommodate  them.  Commenters  may 
respond  to  either  approach  or  simply 
submit  other  information  relevant  to 
this  task. 

Specific  Questions  For  Comment 

/.  Four  Existing  Systems — Replacement 
System 

A.  The  US  DOT  Identification  Number 
System 

1.  Should  the  FHWA  retain  the'US 
EXDT  identification  number  system  as  is? 
Who  should  be  included  as  contributors 
to  and  users  of  this  system?  How  could 
the  system  be  in[iproved?  Should  Forms 
MCS-150,  MCS-90  and  MCS-82  (  See 
Appendices  A  through  C)  be  retained  as 
is,  modified,  or  eliminated?  Do  they 
capture  only  the  necessary  information? 
Do  they  capture  enough  information? 
Should  the  information  in  Form  MCS- 
150  be  updated  periodically?  If  so,  at 
what  intervals? 

2.  Should  all  interstate  motor  carriers 
use  the  US  DOT  identification  number 
system  and  should  the  separate 
registration  system  for  for-hire  carriers 
be  eliminated? 

3.  Should  all  interstate  motor  carriers 
using  the  US  DOT  identification  number 
system  pay  a  filing  fee  for  maintaining 

a  current  register? 
.  4.  Do  random  compliance  reviews 
alone  constitute  sufficient  monitoring  of 


financial  responsibility  compliance? 
Should  the  reviews  alone  replace  the 
continuous  financial  responsibility 
monitoring  system  in  49  U.S.C.  13906? 
Is  there  a  valid  relationship  between 
safety  and  financial  responsibility 
coverage?  Is  there  credible  evidence  that 
underfunded  motor  carriers  and 
repeated  financial  responsibility 
coverage  violations  by  motor  carriers 
indicate  problem  carriers?  Please  submit 
such  examples  and  examples  to  the 
contrary  and,  if  possible, 
documentation. 

5.  Is  it  feasible  to  have  the  States  or 
the  private  sector,  as  contractors  of  the 
Federal  government,  operate  the  US 
DOT  identification  number  system? 
Please  comment  on  how  this  could  work 
on  a  national  scale. 

6.  Are  there  existing  information 
systems — private  or  government —  into 
which  the  US  DOT  identification 
number  system  could  be  integrated? 

B.  49  U.S.C.  Sections  13901-13905 
Registration  System 

1.  How  does  this  registration  system 
improve  upon  the  former  ICC  system  of 
operating  authority?  How  can  it  be 
developed  to  assure  improvement?  Who 
should  be  required  to  register  and  why? 
Should  Form  OP-1  (See  Appendix  F)  be 
retained  as  it  is?  What  changes,  if  any, 
should  be  made?  Does  it  capture  only 
the  necessary  information?  Does  it 
require  too  much  information?  Does  it 
require  enough  information?  Please 
explain. 

2.  Should  all  interstate  motor  carriers 
be  required  to  register  in  this  system? 
Should  this  include  private  and  exempt 
motor  carriers?  Would  this  inclusion  be 
practical  and  cost  efficient? 

3.  Is  it  feasible  for  the  States  or  the 
private  sector  to  operate  this  registration 
system  as  contractors  of  the  Federal 
government?  Assume  all  registrants 
would  be  issued  a  USDOT  identification 
number,  could  the  States  or  the  private 
sector  do  this  and  how  could  it  work? 

4.  Should  both  the  USEXDT 
identification  number  system  for  private 
and  exempt  motor  carriers  and  the  for- 
hire  registration  system  operate 
separately  in  the  replacement  system? 
How  could  they  be  combined? 

5.  Should  transportation  brokers  and 
freight  forwarders  still  be  required  to 
register?  Should  their  registration  forms 
(See  Appendices  F  and  H,  respectively) 
be  changed  and  why? 

6.  Should  motor  carriers  of  passengers 
be  treated  differently  from  motor 
carriers  of  property  for  registration 
purposes  and  why?  Should  their 
registration  form  (See  Appendix  G)  be 
changed  and  why? 


7.  What  circumstances  should  cause 
the  FHWA  to  exercise  authority  to 
suspend  registration,  for  what  duration, 
and  what  process  should  apply? 

C.  49  U.S.C.  Section  13906  Financial 
Responsibility  System 

1.  Should  the  FHWA  continue  this 
system  as  is?  Who  should  be  included 
in  this  system  and  why?  Should  the 
FHWA  include  private  and  exempt 
motor  carriers?  What  requirements 
should  apply?  How  could  the  system  be 
improved?  How  could  these  financial 
responsibility  and  service  of  process 
information  forms  (See  Appendices  I 
through  O)  be  improved?  Do  they 
capture  only  the  necessary  information? 
Do  they  ask  for  unnecessary 
information?  Do  they  ask  for  enough 
information? 

2.  Should  self-insurance  continue  to 
be  offered?  How  could  it  be  improved? 
Should  service  of  process  agent 
information  continue  to  be  required? 
Should  this  requirement  be  expanded  to 
private  and  exempt  motor  carriers? 

3.  Do  insurance  companies  or  other 
entities  use  the  information  on  the 
financial  responsibility  forms?  For  what 
reasons  is  this  information  useful?  Is 
there  another  source  for  this 
information? 

4.  Should  financial  reponsibility 
information  be  contained  on  bills  of 
lading  and  the  financial  responsibility 
requirements  for  registration  be 
eliminated?  Would  this  work? 

5.  Is  continuous  insurance  monitoring 
of  for-hire  carriers  cost  effective?  Is  it  in 
the  public  interest?  Should  all  insurance 
information  be  required  to  be  filed 
electronically?  Should  all  motor  carriers 
be  required  to  offer  proof  of  financial 
responsibility  compliance  when 
registering?  Should  they  only  be 
required  to  update  their  status  annually? 
Is  continuous  monitoring  needed  for  all 
motor  carriers  or  just  for  for-hire" 
carriers? 

6.  Should  freight  forwarders  and 
transportation  brokers  continue  to  be 
required  to  follow  financial 
responsibility  requirements? 

7.  Are  private  and  exempt  motor 
carriers  subject  to  any  financial 
responsibility  requirements 
(compulsory  insurance)  at  the  State 
level?  If  so,  is  compliance  assured?  Is 
this  requirement  sufficient  to  protect 
against  the  potential  consequences  of 
motor  carrier  accidents?  Is  compliance 
tied  to  State  registration? 

8.  Should  motor  carriers  of  passengers 
be  required  to  be  treated  differently 
from  motor  carriers  of  property  for 
financial  responsibility  purposes?  Why? 
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D.  Single  State  Registration  System 
(SSRS) 

1.  Should  SSRS  continue  as  is?  If 
States  have  access  to  financial 
responsibility  and  registration 
information  for  interstate  for-hire 
carriers,  is  SSRS  needed?  How  could  it 
be  improved?  Should  Forms  RS-1  and 
2  (See  Appendices  D  and  E)  be  retained, 
modified,  or  eliminated?  Should  a  new 
SSRS  system  be  expanded  to  all  States? 

2.  Who  uses  SSRS  information  and  for 
what  purposes?  Are  there  other  sources 
for  this  information?  Is  this  information 
necessary?  How  do  the  SSRS  States  use 
this  SSRS  information? 

3.  How  useful  is  Federal  financial 
responsibility  coverage  filing 
information  for  State  enforcement 
purposes,  especially  where  there  is  no 
immediate  updating  required  even 
when  there  is  a  change  in  the  coverage 
status  of  a  motor  carrier?  Do  SSRS  States 
follow-up  to  see  if  the  copy  of  the 
financial  responsibility  form  filed  at  the 
ICC  or  FWHA.  and  sent  to  the  Base 
State,  was  actually  accepted  by  that 
Federal  agency  and  not  later  rejected  for 
cause?  How  important  is  real-time  data 
to  State  enforcement? 

4.  Would  SSRS  States  be  willing  to 
leave  the  SSRS  if  their  revenues  from  it 
were  matched  or  exceeded  but  they  had 
to  operate  the  replacement  system  as 
contractors  of  the  Federal  govermnent? 

5.  What  was  the  SSRS  fee  revenue  for 
FY1995  for  each  SSRS  State?  What  is 
the  annual  SSRS  fee  revenue  for  each 
year  since  SSRS  was  established?  In 
each  SSRS  State,  was  this  SSRS  revenue 
earmarked  for  safety  enforcement  each 
year?  What  percentage  of  the  annual 
SSRS  fee  revenue  went  to  areas  not 
related  to  financial  responsibility 
coverage  or  safety?  For  each  SSRS  State, 
what  are  the  annual  figures  for  the 
number  of  uninsured  motor  carriers 
detected  in  that  State  and  were  those 
carriers  detected  with  SSRS  information 
or  by  other  means?  If  detected  by  other 
means,  how  was  the  information 
provided  and  who  provided  it?  For  each 
SSRS  State,  give  the  annual  number  of 
vehicles  registered  in  that  State  under 
SSRS  and  the  annual  SSRS  vehicle  fee 
amount  since  the  SSRS  was  established. 

6.  The  Motor  Carrier  Safety  Assistance 
Program  has  Federal  performance 
standards  for  the  States  to  follow.  If  the 
replacement  system  is  operated  by  the 
States,  what  kinds  of  Federal  standards 
should  the  States  be  required  to  follow 
and  why? 

7.  If  the  SSRS  were  eliminated  or 
preempted,  what  would  be  the  net 
revenue  loss  to  each  SSRS  State? 
Assuming  no  Federal  funding,  how 
would  the  States  replace  that  revenue  or 


funding  programs  supported  by  that 
revenue?  Alternatively,  what  programs 
would  be  cut  if  the  SSRS  revenues  were 
not  replaced? 

E.  Conceptual  Design  Suggestions 

1 .  Given  the  large  amount  of  change 
within  the  motor  carrier  industry  due  to 
recently  passed  legislation,  and  the 
transitional  stages  of  various  programs 
such  as  the  International  Registration 
Plan,  the  International  Fuel  Tax 
Agreement,  the  Commercial  Vehicle 
Information  System,  among  others,  is  it 
advisable  at  this  stage  to  combine  the 
four  existing  systems,  eliminating  the 
overlap  and  unnecessarily  required 
information  for  the  replacement  system? 
Should  the  replacement  system  be 
designed  independently  of  the 
components  of  the  four  existing  systems 
that  are  to  be  replaced? 

2.  Is  a  combined,  national 
replacement  system  run  by  the  States 
with  Federal  standards  and  access 
feasible  or  advisable?  What  if  the  private 
sector  operates  it?  Is  there  a  preference 
between  a  "National"  (nationwide  but 
not  necessarily  Federally-run)  or  a 
"Federal"  (centralized,  Federally-run) 
system? 

3.  Should  the  replacement  system  be 
responsive  to  daily  changes  in  a  motor 
carrier's  financial  responsibility  status, 
or  be  updated  annually?  Are  there  other 
suggestions? 

4.  Can  a  single  standard  filing 
instrument  be  designed  to  cover  all  four  , 
existing  systems,  and  still  assure 
insurance  companies  that  they  will  not 
be  liable  for  any  operations  of  a  motor 
carrier  not  under  their  policies?  How 
could  this  be  achieved? 

5.  Is  "one-stop  shopping"  for  the 
motor  carrier  industry  a  feasible  goal? 
For  all  motor  carriers  or  just  for  the  for- 
hire  motor  carriers?  Can  and  should  it 
be  done  in  phases?  Is  one  national 
identification  number  for  each  motor 
carrier  desirable  and  feasible? 

6.  What  role,  now  or  in  the  future, 
should  the  International  Registration 
Plan,  the  Commercial  Vehicle 
Information  System  Network,  the  Motor 
Carrier  Management  Information 
System,  the  SAFETYNET,  and  the 
Safety  and  Fitness  Electronic  Records 
System,  play  in  the  replacement 
system's  design  or  operation?  Are  there 
other  current  Federal.  State,  or  private 
information  systems  which  could  or 
should  be  utilized  to  construct  or 
expand  the  replacement  system?  If  there 
are,  please  explain  what  role  such  a 
system  or  systems  should  have.  Should 
the  replacement  system  designed  now 
be  adaptable  for  future  integration  and 
coordination  with  other  systems? 


7.  Please  submit  a  conceptual  design 
for  the  replacement  system  which 
adheres  to  49  U.S.C.  13908.  Can  a 
replacement  system  (and  fee  system)  be 
constructed  that  will  cover  operating 
costs  and  match  SSRS  revenues  for 
FY1995,  and  not  be  an  unreasonable 
burden  on  interstate  commerce? 

8.  Does  the  universe  of  motor  carriers 
affect  the  capacity  and  effectiveness  of 
the  replacement  system?  If  so,  how  can 
a  system  be  designed  to  handle  the 
appropriate  number  of  motor  carriers  for 
the  public  good  rather  than  be  driven 
only  by  its  capacity  limitations?  If  the 
statute  is  interpreted  to  require 
inclusion  of  private  and  exempt  motor 
carriers  in  the  replacement  system  to 
some  degree,  what  degree  should  that 
be?  Should  they  have  fewer 
requirements  than  the  for-hire  motor 
carriers?  Could  they  be  treated  as  a 
subsystem  for  the  larger  system?  Or 
should  it  be  the  reverse? 

9.  What  features  should  the 
replacement  system  have?  Should  the 
capability  of  being  able  to  revoke  a 
registration  for  noncompliance  with 
financial  responsibility  requirements  be 
retained?  Why  and  for  whom?  How 
would  this  capability  affect  the 
feasibility  of  the  system? 

10.  Who  should  have  access  to  this 
data  and  how  should  they  have  access? 
Should  there  be  a  fee  for  access? 

11.  Is  privatization  of  the  replacement 
system  a  better  option  than  a  federally 
or  State  run  system?  Should 
registration/financial  responsibility 
compliance  be  a  function  for  Federal 
oversight? 

12.  Please  comment  on  the  following 
concept  as  an  optional  approach;  a  self- 
registration  system  where  the  Federal 
government  and  the  States  would 
determine  who  would  be  required  to  file 
and  what  information  must  be  filed. 
Information  requirements  may  vary 
depending  on  the  type  of  carrier.  Each 
regulated  entity  would  be  required  to 
provide  information  to  a  central  data 
bank,  either  directly  or  through  a  State 
agency.  New  entrants  would  be  assigned 
a  reference  number  which  could  act  as 
the  registration  or  file  number  for  all 
purposes.  The  computer  could  generate 
the  form  required  based  on  the 
information  required,  as  well  as  cross- 
check several  sources  of  information  on 
the  registrant,  if  appropriate. 
Investigations  and  inspections  would 
use  this  data,  and  if  the  motor  carrier 
did  not  submit  all  of  the  required 
information,  there  would  be  a  penalty 
for  the  violation.  This  system  would  be 
self-generating  and  self-maintaining. 
Please  offer  suggestions  on  whether  and 
how  financial  responsibility 
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requirements  could  fit  into  this  concept, 
as  well  as  other  comments. 

F.  Fees 

1.  Could  a  fee  system  be  designed  to 
cover  operating  costs  and  match  SSRS 
revenues  and  still  be  feasible? 

2.  If  all  motor  carriers  paid  a  fee,  the 
average  cost  of  registration,  per  for-hire 
motor  carrier,  would  go  down.  Would 
the  inclusion  of  all  motor  carriers  in  a 
required  registration  fee  program,  and 
the  availability  of  that  revenue,  enable 

a  system  to  be  designed  and  operated  in 
an  effective  and  efficient  manner? 

3.  Is  the  different  treatment  of  the  for- 
hire  {once  ICC-regulated)  motor  carriers 
from  the  private  and  formerly  ICC- 
exempt  motor  carriers  regarding 
registration/licensing  and  financial 
responsibility  warranted?  Should  this 
difference  be  addressed? 

G.  Legislative  Suggestions 

1.  Please  provide  suggested  any 
legislative  changes  which  may  be 
required  to  implement  your  suggested 
replacement  system  and  explain  why 
they  are  necessary. 

2.  Please  provide  other  suggested 
legislative  changes  you  may  think 
necessary  and  explain  why  they  are 
necessary. 

H.  Miscellaneous 

1.  What  necessary  attributes  should 
an  effective  clearinghouse  and 
depository  have?  Does  the  volume  of 
information  affect  the  efficiency  of  the 
clearinghouse?  What  is  the  best  way  to 
address  this?  What  information  should 
the  clearinghouse  handle?  Is  a  national 
clearinghouse  for  all  motor  carriers 
feasible? 

2.  Section  13908(a)  of  49  U.S.C.  states 
that  the  clearinghouse  will  handle 
information  on  safety  fitness  and 
compliance  with  required  levels  of 
financial  responsibility  coverage. 
Exactly  what  information  on  these  two 
subjects  should  be  included  and  why? 

//.  Policies,  Programs  and 
Requirements — Registration  and 
Financial  Responsibility 

A.  Strategic  Vision  for  this  Rulemaking 

1.  What  other  options  are  available 
beside  the  current  registration  and 
financial  responsibility  programs?  What 
should  be  the  goals  of  these  optional 
programs,  such  as  self-certification,  a 
totally  centralized  program  at  the 
Federal  level  or  a  totally  decentralized 
program  at  the  State  level? 

2.  What  should  be  the  policies  to 
follow  or  advance  in  these  programs  and 
why? 


3.  What  are  the  technical,  political 
and  organizational  issues  related  to  each 
optional  program? 

4.  What  would  be  the  major  functions 
of  each  optional  program? 

5.  What  are  the  estimates  of  the  major 
costs  and  benefits  for  each  option? 

6.  What  should  be  the  roles  of  the 
FHWA,  the  motor  carrier  industry  (of 
property  and  of  passengers),  the  freight 
forwarder  and  broker  industries,  the 
States,  the  public,  and  others  in  matters 
of  registration  and  financial 
responsibility?  What  are  the  proper 
roles  to  be  played  by  the  public  sector? 
By  the  private  sector? 

7.  What  are  the  roles  of  the  for-hire 
carrier  and  the  private  carrier  in  the 
marketplace?  How  should  they  be 
treated  regarding  registration  and 
financial  responsibility  matters  and 
why?  How  do  we  balance  the  public's 
need  to  know  with  the  right  to  operate 
without  unnecessary  regulatory 
burdens? 

8.  What  place  does  insurance  or  other 
financial  responsibility  coverage  have  in 
the  marketplace?  At  what  price  should 
it  be  pursued?  If  there  is  compliance  at 
the  State  level,  is  there  a  need  for 
compliance  at  the  Federal  level 
compliance  as  well,  or  vice  versa? 

B.  Needs  and  Demands — Registration 
and  Financial  Responsibility 

1.  Who  should  be  the  customers  or 
users  of  this  gathered  information?  What 
are  the  customers'  and  users'  needs? 
How  should  they  be  met?  By  whom? 

2.  How  important  are:  Accessibility; 
real  time  delivery;  integration; 
uniformity;  roadside  delivery;  accuracy; 
balance  of  needs;  ability  to  update;  and 
ability  to  crossreference?  What  price  are 
users  willing  to  pay? 

3.  What  registration  and  financial 
responsibility  information  about  motor 
carriers  is  needed  by  whom  and  when? 
How  valuable  is  this  information?  How 
is  this  information  used  now?  Are  there 
other  sources? 

C.  Requirements — Registration  and 
Financial  Responsibility 

1.  How  do  revenues  or  funding  affect 
what  society  can  demand  from  business 
or  government  in  terms  of  the  costs  of 
registration  and  insurance? 

2.  What  should  be  required  from 
motor  carriers  in  these  matters  and 
why? 

3.  Who  should  enforce  these 
registration  and  financial  responsibility 
requirements  and  what  is  the  best  way 
to  do  so?  Who  can  do  this  better  and 
why? 

4.  Can  these  registration  and  financial 
responsibility  requirements  be  fulfilled 
periodically  or  annually,  or  must  they 


be  continually  updated?  Must  they  be 
monitored?  Please  explain  your  answer. 

Rulemaking  Analyses  ajid  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  due  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  available  after 
the  comment  period  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  action  being  considered  by  the 
FHWA  in  this  document  would  replace 
four  existing  motor  carrier  registration/ 
information  systems.  The  FHWA  has 
determined  that  the  agency's  response 
to  the  congressional  mandate  to  replace 
these  systems  would  be  a  significant 
regulatory  action  under  Executive  Order 
12866  and  a  significant  regulation  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
because  of  the  substantial  public 
interest  anticipated  in  this  action.  The 
potential  economic  impact  of  this 
proposed  rulemaking  is  not  known  at 
this  time.  Therefore,  a  full  regulatory 
evaluation  has  not  yet  been  prepared. 
The  FHWA  intends  to  evaluate  the 
economic  and  other  issues  attendant  to 
this  regulatory  action.  The  agency 
intends  to  use  the  information  collected 
from  commenters  to  this  docket  in  the 
development  of  that  evaluation. 

Regulatory  Flexibility  Act 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessary 
information  on  costs,  the  FHWA  is 
unable  at  this  time  to  evaluate  the 
effects  of  the  potential  regulatory 
changes  on  small  entities.  The  FHWA 
solicits  comments,  information,  and 
data  on  these  potential  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  will  be  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  to  determine  whether  it  has 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 
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ISS 


Kxe<.u(ivp  Order  12.}"2 
(Inters^overnnH'ntal  KeviewJ 

C<H  iiit;  It  F 'lieral  Domestic 
Vssistini  t  ('^Myrain  Number  20.217, 
M  itor  (  irrjer  >,ifptv  The  regulations 
.\-,\nk>nitu\tu\n  h\-'<  ijtive  Order  12372 
't-'k;ariii!itJ  mtcrm/i^rnmental 
■^oiisultjtiun  Oil  i-uaeral  programs  and 
activities  do  not  apply  to  this  program. 

Pap*'rwork  Redu<  lion    Vet 

[ins  iction,  if  taken  beyond  the 
WF'KM  sta^e  would,  in  all  likelihood, 

:U\p,H  !  t'\;-,ting  collection  of 
i''.!()r:na'ir>r.  r>'<ii.,r»'FnentS  for  the 
purpostjb  ui  the  Paperwork  Reduction 
Act  of  1995  (49  U.S.C.  3501-3520). 


Because  of  the  potential  changes, 
existing  Office  of  Management  and 
Budget  (OMB)  approvals  would  be 
required. 

National  Enviroiuneiu  Fuhcy  Act 

The  agency  will  analyze  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  to  determine 
whether  this  action  will  have  any  effect 
on  the  quality  of  the  environmpn* 

Regulation  Identiikation  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  United  Agenda  of 
Federal  Regulations.  The  Regulatory 


Information  Service  Center  publishes 
the  Unified  Agenda  in  .A.pril  and 
October  of  eadi  year  The  RIN  i  ontained 
in  the  heading  of  thi^  diK  uineiit  can  be 
used  to  fToss  refereme  tins  acuonwith 
theUnitu'n  AgHDiia. 

List  of  Subjects  in  49  CFR  Chapter  ffl 

Motor  carriers,  t'onirne-fcial  motor 
vehu  jes  Motor  vehicle  safety, 
Rpy!  strati  on,  Financial  responsibility, 
Ri'pdr'ing  and  recordkeeping 
r'^quirement.s,  Safety,  i  raiisportation. 

Issued  on:  August  14, 1996. 
Rodnev  E  Slater 
■■-i':'-i:  'f!i"--^-.    ''  fninistrator. 

aiLUNG  CODE  49iO-ia-P 
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Appendix  A  to  Prpamblr  form  MCS-  1511-  Motor  (  .ur!*'!    iiiiMiiif  k  .i!  Uiii  Kfuofi 


MOTOR  CARRIER  IDENTIRCATION  REPORT 


15 


A 


'i^t-  iBc . f  . ;x .» ■■Of^  s  3^*-v>    "vt  j(-ot .-  •    -«  s  4  cxv/aow Off  bmhoj.  plcasc  loeNVfy  yoop  ccmpanys  ppincip*l  ofpce  in  the  saice  flfiotv 
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Mf  >  K ,  *h  sF  G" «;■)«)-«> 


7   ClTV 
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W  CX)UNTY 
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16    JS  OC^  '»C 


17  CCNO 
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9  CAPBIEP  OPERATION  (OfOe  Ow 
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n      "Hr»»ui!« 
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^     Migrarn 


■■•'a^#   ,'>o> 
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B     HOUSEHOLD  300CS 
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•<     MOBKl  HOMES 
MACHtNEB^ 
^SGE  OejECTS 
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W  REFMGERATEO  raOO 
X    BEVERAQES 
Y    PAPEK  PH00OCT8 
i  OTHER  (3p«i^; 
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CSV  HAZAnOOUS  SUB  (ROI  T  P 

C     S     Z  HAZARDOUS  MASTE  T  P 

C     S    AA^OBM-0  T  P 

C     S    ee  ELEVATED  TEMP  MAT  T  P 

C     S    CC.  MARME  POLLUTANTS  T  P 
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TJOr 

'■•caxt 


~fa^*4ar  C^r^r' 
'a^*  '  aw*f^ 


PASSENGE    - 
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:}WNe: 


'ERM    .EASEC  1 


^Rtp  '^EASED 


M    DRIVERS  SUBJECT  TO  EMCSR 


<00-Mit«  R«*m 


INTfdS'A-E 


INTRASTATE 


•yonq 
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TOTAL  DRIVERS 

TOTAL  COL  ORDERS 
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NOTICE 


Th 


'-^  VCS-150,  Motor  Carrier  Identification  Report,  must  be  filed  bv  ai'  "^otor  earners  operating  t  'oterstate  or  foreign 
r-^r-rre'z-  4  new  motor  earner  must  file  Form  MCS-150  within  90  days  ane'  beginning  operations  Exception  A  motor 
car"e'  •"'a*  ^a'-  e  :e  ve  :  "Otten  notification  Of  a  safety  rating  from  the  federal  Highway  Administration  iPHWA,  need  not 
f,;p  .^p  -ec :-•  To  mail.  foW  the  completed  report  so  that  the  self-addressed  postage  paid  panei  -s  on  the  outsioe  "^,13 
repc"  s  -e-aured  by  49  CFR  Part  385  and  authonzed  by  49  U.S.C.  504    '982  &  Supp   Ml  1985 

"''^e  cuc  c  eporting  burden  for  this  collection  of  information  on  the  Fonm  MCS  15C  is  estimated  cy  tne  fhwa  to  average 
20  minutes.  If  you  wish  to  comment  on  the  accuracy  of  ttie  estima'e  '  •^axe  suggestions  'or  'educmg  this  burdc  please 
direct  your  comments  to  the  Office  of  Management  and  Budget  arc  "^e  f^  hwa  at  tne  following  addresses 


Office  of  Management  ar>d  Budget 
Paperwork  Reduction  Project 
Washngton,  DC  20503 


and 


Federal  Highway  Administration 
CMC  ^'610  Operations  HFO-lO 
400  ^th  Street.  SW 
Wasnmgtoe   DC  20590 


3 

11 


14 

1  5 
16. 

17 

18 
19 


INSTRUCTIONS  FOR  COMPlFti^^g  ^^f  MC^OP.  CARRIER  IDENTIFICATION  REPORT  (MCS-150) 

{riease  Print  or  Typ«  A:    "'or^aticr 

L.",ief  t'-.e  .e^a.  name  of  the  business  entity  (i.e.,  corporation,  pa-re-^nc  o-  ixjividuan  that  owns/confrois  tfie  moiof  canersnioper 
operation 

•  -e  0 -s  '  es:,  Of  try  is  operating  under  a  name  other  than  that  in  Block  1,  (1  ©    trade  name"i  enter  that  nan^e    Otherwise  teave 
biar-^ 

Enter  '*-^e  z'-rc-.Qti  ^  a.,:e  ot  business  street  address  (wtiere  all  vtite^v  -ei c-as  are  mamtamedi 

Ente'  '^ai'H-Q  aocfo.-,-'.  '  different  from  the  physical  address,  otne.'-yv'se  lea^e  Diann    Also  appnes  tc  «'   »8  s -2  •*14. 

Ente'  "~e  ::ry  /vnerw  :he  :.-rv,:;[ja  y^^ce  of  business  is  located. 

'  a  Mei  car  -notor  camer  or  -y^t-o*-    enter  ftie  Mexican  neighborhood  or  oamo  where  the  principal  place  of  business  is  locateo 

E^tQ'  "-e  city  corresponding  with  the  mailing  address. 

•  a  Mex.,  a-  -notor  earner  or  shipper,  enter  the  Mexican  neighbortxxxl  O'  Da-ric  co'respondmg  wif^  "he  ^lamng  address. 
£„,g,  ,^g    ,5rnQ  Qf  (f,g  county  in  which  ttie  principal  place  of  tMJStness  is  io<^teG 

t-re'  -'-f-  -w     e-er  postal  abbreviation  for  ttie  State,  or  the  name  of  ••  e   "anadia'-  p'ovmce  or  Mexicar  State    <-  ^njcn  rne 
pnncipai  z^ace  ;•  Dusir>es8  is  located. 

Enter  the  10  :  j<3e  number  corresponding  with  tt>e  street  address. 

S"te'  ■'■e    a^e  of  the  county  corresponding  with  the  mailing  address 

E  i;e-  -f-  ■NAc-afc   2<-s-A  aoDreviation  for  the  State,  or  ttie  name  of  the  Canacian  P-c.snce  or  .Mexican  State  corresponding  with 

E-^te    '^e  Z >=     oe    i.r^b«'  corresponding  with  tfie  nralRng  address. 

Ente'  tne  eiepnone  oumoe'  including  area  code,  of  ttie  principal  place  of  business 

Ente'  ^r^p   oe'^'itication  number  assigned  to  your  motor  carrier  operation  by  the  o  S    Depa^meni  oi  Transoof^ation,  i(  unown. 
Othe^NVise   qr.'e     H/A' 


E"te'  '^e  -^" 


a-  e     vO"  Of  "MX"  number  under  which  the  Interstate  Commer 

acc'  c-die    Oinenwise,  enter  "WA." 


:e  Cc^missic  (ICC)  issued  your  operating 


Enter  -ne  9"-c    ,e    oentiflcation  number  (EIN  #)  or  social  security  number  \SSn  »  assqnec  *c  you-  -^c 

Interna  ^ever.^e  Service 


,.:ar-ier  operatior' 


Cireie  '^-e  aLproprate  type  0*  caf-.e?  jperation. 

A    r-'e.'s'ate 

B  intrastate  transporting  hazardous  materials  (49  CFR  100-180). 

C  Intrastate  NOT  transporting  hazardous  materials. 

/ntersfafe— transportation  of  persons  or  property  across  State  lines,  including  r-te^-^at ona  DOuoaares  a?  wnony  .vitrun  one  State 

as  part  of  a  through  movement  that  originates  or  terminates  in  ano"  e-  State  c^  count'', 
/nf/^astd.e— transportation  ol  persons  or  property  wholly  within  one  State. 
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20.  Circle 'he  aoofop'-ate 'vDe  oi  shipo*f  ooeranon. 
A.  Interstate 

B  intrastate 

nterstate  &  mtrastate-See  »'9  above. 

21.  Ente'  the  csr^^e-  s  fotai  fnueaqe  'or  'He  Dasi  .calendar  vear 

22  C  rcie  aDoroo'iate  ciassiticatior     C^roe  all 'fia' aopiy  )ther"  Is  circted.  enter  the  type  of  operation  in  the  space  provided 

A    A^tr^cnzea  ^or  H.^e         0    p"vate  Pas.senge's   Busmess)  G.   U.S.  Mail  J.    Local  Government 

B    Exemp!  Fof  i-^ire  E.   Pnvate '^asse^qe's   No^^  Business)        H.  Federal  Government  K.   Ir>dian  Tribe 

C    Private   P'oc>errv  r    Migrar'  I      State  Government  L.   Other 

Ajthcnzed  ^0'  *-iire — tran,spofiat)or  for  comoensattc  as  ,a  :  ommon  or  contract  earner  of  property,  owned  by  ottiers,  or  passengers 

jnaer  trie  orovisions  o*  tne  iCC 

Exempt  for  ^ire — 'ransportafion  for  compensatior  c*  prooetv  ;,f  oasserige  <■  sjer-p-  from  the  economic  regulation  by  the  ICC. 

Private  fProoe.f>)— means  a  person  who  provides  fransponatior  o*  p-ooerty  by  commercial  motor  vehicle  and  is  not  a  for-hire  motor 

earner 

Private  Passengers  (Business) — a  pnvate  Tiotor  came'  engaged  •"  '"e  '^te.'-stafe  •-a-sc-n^aiio"  -    ;;„^.ie'-:ie's  ^'  ..ch  is  provided  in 

">©  funnerance  of  a  cor^.mercia^  er^ferprise  anc  s  ■•  ,•  a.a. iaoe  to  the  pub"    d'  a^ae  (e.g..  bands). 
Pnvate  Passengers  i Nori- Business h— a  pnvate  mctc  earner  r^votvec  r^  ■■^e  .-tergfa'e   'a'^soortation  of  passer>gers  that  does  not 

otherwise  "^ees  ""^e  aeUn;uor    -'  5  c-vate    -.crc'  .  a-er  of  passengers  (business)    (e.g., 

cnurcn  tjuses: 
Migrant — interstate  iransportation    ociuding  a  .contract  caf'>e'  Dui  ->ci  a  -oi^rr^r-r    a--  e-  Df  3  or  more  migrant  «vorkers  to  or  from 

their  employment  by  any  ■n-toto'  vehtoe  other  man  a  passer^ge'  auton-tcDne    "  s:=ir"->^  ^agon. 
US  Ma/^iransDortation  o*  U  S   Mail  under  contraa  w^th  the  J  S   °osia  Ser^»ice 
Federal  Govemment — transportation  of  propertv  o'  passengers  Sv  a  _  S   ^eoe^a:  Gcve-'-~pr.'  aoency. 
State  Government — transportation  of  propertv  or  passengers  Dy  a  u  S   State  Sove^-'^e:'"'  aqerv , 
Local  Go^remmen^— transportation  of  propertv  or  passengers  Dv  a  'oc-ai  -T^jnctpattv 
Inaian  Tnbe — transportation  of  property  or  passengers  &v  a  moiar  tnbai  goverr^n-ient 
Other — transportation  of  property  or  passengers  Dy  some  other  operatioi"  ciassificatio'      .;•  )es<- '  :>ed  Ijy  any  of  the  K-k:. e 

23  Circle  a/Mhe  letters  of  the  types  of  cargo  you  usually  transoon  f  "Z  QtHer'  s  c 'Ciec  pr^'e- "-e '-«r-^e  of  the  commodity  ir  •-«: ';.-a.-p 
provided 

24.  Circle  all  the  letters  of  tne  types  of  riazardous  .matenats  sHMj  you  •'•ansc>on.,sn>c  '  '^p  -.otu'^ns  r.>e'0'e  'e  -M  -vex*?:  e ''e-  c^-ne 
C  for  earner  of  MM  or  S  for  a  shipper  of  HM  in  the  columns  following  rhe  hm  Npes  eitner  circle  T  if  tfie  HM  s  "a-soo-ec  "  cargo 
tanks  or  ^  f  the  HM  is  transported  m  other  pacKages  i49  CFP  '^32, 


-a'  a'p 


:a''  t'B     :-oe-a'" 


:.s  torm  is 


95.   Enter  tne  'otai  number  of  venicles  owned    term  leased  arK)  'np  seaseo 
compteteo 
Motorcoacn—a  vehicle  designed  for  long  distance  transportation  ot  passengers    ..sua^'v  fKj^iPDed  \wrth  storage    a.,"?  ■,>:.. e  ■*(- 

seats  and  a  baggage  how  beneath  the  cabin 
School  Bus — a  vehicle  caesigned  and/or  equipped  mamiy  to  carry  primary  ano  seconoary  students  to  af>d  from  school,  usuaHy  built 

or  a  medium  or  large  tnjcK  chassis 
h4in)-bus'Van — a  multi-purpose  passenger  vehicle  with  a  capacity  •■><  '  c- ?4  peocie  wpicaHy  t>uiH  on  a  smaH  truck  chassis. 
Limousine— a  passenger  veCicie  osuailv  buttt  or-  a  lengthenea  a^jtomcC'ie  cnassis. 

26  Enter  the  -number  of  interstate/ intrastate  dnvers  jseo  or  an  average  wo^,  .lav  Part-time.  _as-a..  ler^'  .easec.  :■  ^  edsed  and 
company  dnvers  are  to  be  included  Also  enter  the  tola  ~umt)er  ,3'  gr  ve's  a-c  -ne  total  number  of  dnvers  wtio  have  a  Commercial 
Drivers  License  iCDL: 


Interstate — dnver  transports  peopie  or  propertv  across  biate  ^mes   -dadi'^G 


■'ter^aiona.  ocuP.da.ies,  or  wfiolty  within  one  State  as 


pan  of  a  through  moverr.ent  that  ongtnates  v  terminates  "-  ar-'f-e'  State  or  country. 

Intrastate — onver  transports  people  c  properry  whottv  witn.^  one  State. 

100-mile  radius  diiver— dnver  operates  only  withm  a  --X  a"  -^  -e  ■aai.jS  of  the  normal  worV  reporting  location. 

27.  Pnnt  or  type  'he  -ame    n  tne  space  p'ovioeo    o'  "-e    '^ayiooai  authonzed  to  sign  documents  on  behalf  of  the  entity  listed 
in  Block  1      "^hat   ndiviOuai  must  sign    oaie    ana  snov*  r-.is  o'  her  title  m  the  spaces  provided  (Certification  Statement,  see 

49  CFP  386  2 1  and  385  23). 
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FOkOHEK 


U  s  jfcc'^enf 

F«0«rai  Highway 
Administration 


Oficiai  Bufnass 

Pen«ny  tc  Priy»i«  UM  S300 


II 


BUS'NESS  REPLY  MAIL 

POSTAGE  WXJ.  K  P»iO  Bv  FEDt  - «    -v— .s«    »,:>4.s.c -b*- q^ 


Fede''a'  ^ighwa,  Administration 

0^'ce  :j'  Moto'  Carriers 
Information  Management  HiA  10 
4nr  s^ve'"^f?"  S''''**t,  S  W. 
Wasn^ngio.c,  -*.w.  20590 


NO  POSTAGE 

NecEssAP'' 

If  MAILED 

IN  ■'HE 

jNi-^C  STATES 


1996 


FOtD  HEPE  AND  TAPE  SHLTT  FOP  MAILING 


UMI 
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Appendix  B  to  Preamble  Form  MSC-90.  indorsement  tor  Motor  (drncr  PdIk  ses  oi  inMir,!r>i «   in!  t'ntii!'    1  latiihty 

Under  Sections  2*^  and  W  of  the  Mtitor  (arrier  Act  ot  i'iHC 


ENDORSEMENT  FOR 
MOTOR  CARRIER  POLICIES  OF  INSURANCE  ^OR  PUBLIC  l'ABil: 
UNDER  SECTIONS  29  AND  30  OF  THE  MOTOR  CARRIER  ACT  OF  1 


9&C 


Form  Approvad 
OMB  ^4o   2125-0074 


Issued  to . 


.01. 


Dated  at . 


.  this . 


.  day  of . 


.19. 


Amending  Policy  No. . 


.  Effective  Date . 


Name  of  Insurance  Company . 


.). 


. .  Countersigr)ed  t>y . 


Tetepfwne  Numtjer  ( 

The  policy  to  wtiich  ttiis  endorsement  is  attached  provides  primary  or  excess  Insurance,  as  indicaled  by  "H",  for  the  limits  shown: 

D  This  insurance  is  primary  and  the  company  shall  not  l>e  liable  tor  amounts  in  excess  of  $ for  each  accident. 

D  This  insurance  is  excess  and  the  company  shall  not  be  liable  lor  amounts  in  excess  of  $ for  each  accident 

in  excess  of  '^c  i.- oerlying  limit  of  $ for  each  accident. 

Wtwnever  required  by  the  Federai  Highway  Administration  (FHWA)  or  the  Interstate  Comnr>erce  Commission  (ICC),  ifw  company  agrees 
to  furnish  the  FHWA  or  the  iCC  a  duplicate  of  said  policy  and  all  its  endorsements.  The  company  also  agrees,  upon  tetepf>one  request 
by  an  authorized  representative  of  the  FHWA  or  the  ICC,  to  verify  that  the  policy  is  in  force  as  of  a  particular  date.  The 
telephone  numt)er  to  call  is. . 

Cancellation  of  this  endorsement  may  be  effected  by  the  company  or  the  insured  by  giving  (t)  thirty-frve  (35)  days  notice  in  writing 
to  the  other  party  (said  35  days  notice  to  commence  from  the  date  the  rwtlcejs  mailed,  proof  of  mailing  shall  be  sufficient  proof  of 
notice),  and  (2)  if  the  .nsured  's  subject  to  the  iCC  s  jurisdiction,  by  providing  thirty  (30)  days  notice  to  ttie  ICC  (said  30  days  notice 
to  commence  from  the  date  the  notice  is  received  by  the  ICC  at  its  office  in  Washington,  D.C.). 

DEFINITIONS  AS  USED  IN  THIS  ENDORSEMENT 


ACCIDENT  includes  continuous  or  repeated  exposure  to  conditions 
which  results  n  bodily  injury,  property  damage,  or  envronmentai 
damage  which  the  insured  neither  eorpected  nor  intended 

MOTOR  VEHICLE  means  a  iand  vehicle  -nachme  '.'■uck  •laclot 
i^aiier,  or  semitrailer  propelled  or  drawn  by  Tiechanical  power  and 
used  on  a  highway  for  transporting  property  or  any  combination 
thereof 

BODILY  INJURY  Tieans  mjur-y  to  She  Dody.  sickness,  or  disease 
to  any  person,  including  death  resulting  from  any  of  these. 

ENVIRONMENTAL  RESTORATION  means  restitution  for  the  loss. 


damage,  or  destruction  of  natural  resources  arising  out  of  the  acci- 
-lenta'  discharge  dispersal,  reloaga  or  escape  into  or  upon  ttie  land, 
atmosphere  wa'ercoursa,  or  tiody  ot  water,  of  any  commodity 
■■ansponed  Dy  a  motor  carrier.  TliJg  slw*  Include  the  coet  of  removal 
s^a  'ne  cosi  of  -necessary  measuivs  taken  to  minimize  or  mitigala 
damage  ic  ^uman  heafth  t*^e  lahra'  environment,  fish,  sttellfistt, 
and  wildi''f! 

PROPERTY  DAMAGE  'ifsnsdamage  to  or  loss  Of  use  Of  tangible 

rirope'iv 

PUBLIC  LIABILITY  means  liability  lor  bodily  injury,  property  dam- 
age.  and  environmental  restoration. 


The  insurance  policy  to  which  this  endorsement  is  attached  pro- 
vides automobile  liability  nsurance  and  is  amended  to  assure 
compliance  by  the  insured,  wnhin  the  limits  stated  herein,  as  a  moto' 
earner  of  property  with  Sections  ?9  and  30  of  the  Motor  Came' 
Act  of  '980  and  the  rules  and  regulations  oi  the  Ppde'.si  ''iGfi^ay 
Administration  iFHWAi  and  the  iniersiatp  Commeri;-p  i^o'^ '^iss'on 
(ICC) 

In  cortsideralion  o'  the  prerriium  sta'.ec  f^  'he  r)oiicy  'c  which  this 
endorsement  is  attached  the  insurer  (ihe  companyi  aQr(?es  fo  pay. 
within  Ihe  limits  of  liability  described  herein,  any  fmai  judgment 
recovered  agamsi  the  msured  lor  public  nabil  ty  resulting  from 
negligence  m  the  operation,  maintena.nce  o'  use  of  motor  vehicles 
subject  to  the  financial  responsibility  reouirem.pnts  of  Sections  29 
and  30  of  the  Moior  Camer  Act  of  1980  'egardiess  Of  wfiettwror 
not  each  motor  venicie  iS  spec'ticaiiy  described  in  the  poHcy  and 
wtiether  or  not  such  negligence  occurs  on  any  route  or  in  any  terri- 
tory authorized  to  be  served  Dy  the  insured  or  elsewtiere.  Such 
insurance  as  is  afforded,  lor  public  nabiliiy,  does  r»ot  apply  to  in- 
jury 10  or  death  of  the  insureds  empicvees  while  engaged  in  the 
course  of  their  employment,  or  property  transported  by  the  insured, 
designated  as  cargc  it  is  understood  and  agreed  that  no  condi- 
tion, provision,  stipulation,  or  limitation  contained  in  tfie  policy,  this 
endorsement,  or  any  other  endorsement  thereon,  or  violation 


'hereof  shall  relieve  ttte  company  from  liat>Hity  or  from  the  pay- 
ment of  any  final  iudgmerti,  within  the  limits  of  liability  tterein 
sescr  bed  irrespective  of  Itiie  tinanciat  condition,  irtsolvency  or 
tank'uptcy  of  the  insured.  However,  all  lenns,  conditions,  artd 
limitations  in  the  policy  to  wtiich  tf>e  endorsement  is  attached  shall 
remain  In  full  force  ar>d  effect  as  landing  between  the  insured  and 
the  company  The  irtsured  agrees  to  reimtxirse  tfie  company  for 
any  payment  made  t>y  ttte  company  on  account  of  any  accident, 
claim,  or  suit  involving  a  tireach  of  tfie  terms  of  the  piolicy,  and  for 
any  payment  that  the  company  would  not  fiave  tieen  obligated  to 
make  under  the  provisions  of  Ifie  policy  except  for  tfie  agreement 
contained  in  this  endorsement. 

It  is  furttier  understood  and  agreed  that,  upon  failure  of  tfie  corrv 
pany  to  pay  any  final  judgment  recovered  against  tfie  Insured  as 
provided  herein,  tfie  judgment  creditor  may  maintain  an  action  in 
any  court  of  competent  funsdiction  against  the  company  to  compel 
such  payment. 

The  limits  ol  the  company's  liability  for  the  amounts  prescrit)ed  in 
this  endorsement  appty  separately,  to  each  accident,  and  any 
payment  under  the  policy  because  of  any  one  accident  shall  not 
operate  to  reduce  the  liability  of  the  company  for  tfie  payment  of 
final  judgments  resulting  from  any  other  accident. 


The  Motor  Carrier  Act  of  1980  requires  limits  of  financial  responsibility  according  to  the  type  of  carriage  and  commodity  transported 
by  the  motor  carrier   It  is  the  MOTOR  CARRIER'S  ot)ligalion  to  obtain  the  required  limits  ol  financial  responsibility. 
THE  SCHEDULE  OF  LIMITS  SHOWN  ON  THE  REVERSE  SIDE  DOES  NOT  PROVIDE  COVERAGE. 
The  limits  shown  in  the  schedule  are  for  information  purposes  only. 


Form  MCS-90 


(Over) 
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s,LHf.Dolt  OF  LIMITS 
'■^'.jt^iH-  1..  .ability 

^' 

.  . 

Type  o!  Carriage 

Commodity  Transported 

Minimum 
insurance 

(1)  ho^-nirp  -r   n!P,-s!-i>"'  -K  foreign 

■      COrrr-nPff  y ; 

(2)  Fo' ^i-e  'i"(i  '^^  vasp  =  •    ■■■"'State, 
fore  gr-    Of    "1- astatic  commerce). 

Property  (nonhazardous). 

Hazardous  substances  tra'  spo;:ed  r  cargo  ;a.nks  c 
hopper-type  vehicles  with  capar'ies  ^  excess  0?  3.50': 
water  gallons;  or  in  bulk  Class  A  or  B  explosives  pciscn 
gas  (Poison  A),  liquefied  conipfessed  gas  or  cc--' 
pressed  gas;  or  highway  rou'e  controlled  quantity 
radioactive  materials. 

$          750,000 
5/OCO.OOO 

■- 

UMI 


(3)  For-hire  and  Private  (in  interstate 
or  foreign  commerce:  in  any  quan- 
tity) or  (in  intrastate  commerce:  in 
bulk  only). 

(4)  For-hire  a^n  fr  vate  (in  interstate 

or  foreiqn  .rorr^'  -le'''  e). 


Oil  listed  in  49  CFR  172.101,  hazardous  waste 
hazardous  materials  and  ha?arc!obs  substances 
defined  in  49  CFR  171.8  a-  j  '>sie(i  -  49  CFR 
172.101,  but  not  mentioned  in  (2)  above  0    4)  be  ow 

Any  quantity  of  Class  A  or  B  explosives  any  quarttv 
of  poison  gas  (Poison  A),  or  highway  'oute  cop'roiiec 
quantity  radioactive  materials 


1.000,000 


5,000.000 


Note  T'  c  type  of  carriage  listed  under  (1),  (2),  and  (3)  apply  to  vehicles  with  a  j-oss  .ehc  e  Ae  gM  atei-.g  of 
'C  jOC  ::o,nds  or  more.  The  type  of  carriage  listed  under  number  (4)  applies  to  ail  vehicles  with  gross  vehicle 
wtj  qr'    afig  of  less  than  10,000  pounds. 


Por-hire  motO''  Carrie' 


SCHEDULE  r:V  mmits 

Public  LiaDiiiiv 
,-:-■  j.'S  operatinq  :-r  -nterstate  or  foreign  commerce 


Venicie  Seating  Capacity 

Minimum 
insurance 

(1)  Any  vehicle  with  a  seating  capacity  of  16  passengers  or  more. 

$             5.000,000 

(2)  Anv  .ercle  with  a  seating  capacity  of  15  passengers  or  less. 

1,500.000 
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Appendix  C  to  Preamble  Form  MCS-82.  Motor  (arrier  liability  Surptv  Bond  I   ndci  Spi  sums  2^  dnri   ll>  of  th(    Motor 

Carrier  Att  of  198(t 


PARTIES 


MOTOR  CARRIER  PUBLIC  LiABILlTV  SURE^v  BOND 
UNDER  SECTIONS  29  AND  30  OF  THE  MOTOR  CARRtER  AC'   Of      -^80 


i'lace  a!  Business  Adotes^ 


Motw  Carrier  Principat,  ICC  Oockx  No.. 
and  Prindpal  Pl»c«  ot  Buf>n«w  Addfta 


Form  Approvad 
OMB  No  2125^75 


PURPOSE 


fpspoiisiWe  »0'  •'If  payr^if 


'  'Sp  SufPfv  and  5hp  ^'irvcipa-    , 

r  ar-v  ^.na:  -.xjq'^'i^'^'  ^>'  ■..^OQ^^ 

fiar>'liiy  Claims  in  ihe  so 


.lie 


ftSi' 


«^ich  me  Surety.  Ka 

»aa..ist  me  Pnncipal  lor  pubii      «:■■•    » •■ 


■■'  awio^w";   .^g-Bf  '-  tv 


.  *."iw  ;,js.v;wv.'^i; 


GOVERNING 
PROVISIONS 


CONDITIONS 


(1)  Sections  ?9  aort  3C  o'  :'*  Mosc--   .Jar- «•■  Ac    .:;■ 

(2)  Rute.s  ann  Regulations  o'  '.r-f  'i^ie'a   >-i  jf-wa. 

(3)  Rules  and  rpqulaiioos  ai  ''e    -'tprs-atii  ■L.r.r',— .p 


"--•SSKHl  (ICC) 


The  Pnncipat  IS  or  intends  lo  become  a  motor  carrier  oi  prow* 
responsibility  (or  !Me  protection  ol  (t»e  pohdc 


This  bone  assures  co'npiia'x-f  Sv  'r- 
persoi'  0'  p«''Sons  w^c  stiaif  'e^rove 
0'  pn^ironmenia'  'estoratio'"  latili'v  < 
Q'  >r.p,.  prripioymeni  ana  loss  or  '^'  ) 
judgmeni  snail  t>e  pa>c  tor  such 


a  'ir~a!    uacjr-ie'-' 

lai'*rs  'eiciudinc  !' 

V   iarr.agp  i;   properTv 

laims  fpsulf-r^g  'ror^  li" 


ac><>iiCd 

J^v  IC  CI' 
i  '^e  P'l' 
ne<Jli<?e' 


tauofi  subjec'.  ic  irw  appiicafeip  gover' 


,oa 


OVISIOIS 


Within  the  limits  described  herein,  the  Sur»; 
(^ecicr(b<»ci  here:^  snd  *r-.el^©r  occurring  c 


The  i'abi"'-!  r-'  'rif^  S-„ 
the  Moio-  :«"■?'  &i 
notwithstandng  a--. 

The  Surety  agrees  ,;c 
Is  in  full  force  as  o' 

This  bond  IS  etteci've 
continue  in  iorce  uni<i 


tv  r<^  eac 


ear"^  .str'-r^e" 


;eiepi<  r-e  request  by  an  authorize  '    e 
articular  date.  The  telephone  nurr  be- 


^s  BPfx.^ahie  c>  verriingproviaionaralalinglofirtandal 


L  c  ;  .t-  ig  provisoos.  and  shall  inure  to  the  beriefil  ol  any 
.r.'^f  Ji^a  '  51  the  Pnncipal  (or  puMc  labiMy.  properly  dannaga, 
-.oar  '.p  Pnncipal'semptoyaMwrhHeangagedlnthacoMW 
H  IDS!  a.-^ci  itie  cargo  irarMoorted  bv  the  PrincipaO.  W  every  lirtal 
>i  -Xieration.  fTWtntenervr*  ■  ,s».  '  ■^. '.<•■«:*«  in  transpor- 
iftiigation  shall  be  votO     -''f  «•»      «»      e-  an  in  tuN  etect. 

itp<  regardless  of  wttether  such  motor  vehicles  are  speclllcally 

•!    'j-f,  aji»^   '■.-■«<'  '•  ^*  s#'-e-  ^>  -If  "rlnclpal  or  elsewhere. 

■^»nc:a.  .'esponsibi.itt  req'-ireme-''.!  .'  Sectlona  29  and  30  ol 
,e  -  J and  shall  be  a  oontlnuing  or»e 


ntatl»e  of  the  FHWA  or  ICC,  to  verify  that  the  surety  bor>d 


.  (1201  am 


mmaier:  as  ssesc'  beo  "^e'ei 
(1)  thirty-five  (35)  davs  nonce  r  »n!,-c,  -c  me  cne-  pa", 
proof  of  maiHng  Shan  oe  su'ficieni  pror.'  or  v;>tK-e:  anr 
thirty  (30)  days  noticB  t  "le  iCC  sa  l'  JC  aays  nc'x  p  ic 
Washington.  D  C  :  ''ne  Surer*  snai'  nor  no  „aDie  'rv  'he 
liability  or  propenv  narr^age  -la;  n^  psi.  '::^c  ••  ,f-  .icn.'e 


sta.n<iar' 
. ,    sa< 


(:  'np  a:-_''es?. 
■  *■  -,j-er,    '  a.  s 
v.t,.-  r^  •       o'^-~e'i 

ncioa.    ^   « .,M<«"   ■ 


nc  :>ai  as  slated  herein)  and  aha! 

*  lerrninate  this  IxXKi  t.  :>!>"•■«; 
■■  -    -e  sale  the  notice  ■  -  x"i^- 
f  ".  :  s  lurisdteten.  by  pto^rdni^ 
1  ved  by  the  KX  ai  its  office  in 


avr^ftni  o!  any  juogme.n;  ji  (jOgmen'.s  agairat  the  Principal  for  pubfic 
•«  «'  ich  occur  alter  the  termination  ol  this  bond  as  descilt)ed  herein, 

but  such  lemiinalion  shall  nol  alfeci  irte  i.atwuiy  d  ihe  a^iet,  (rom  the  payment  ol  any  such  )udgmenl  or  Judgments  resulting 

from  accidents  which  occur  during  the  lime  the  bond  is  In  effect. 


Oate 


(AITIX  CORPORATE  SEAL) 


Surafy 


Ofy 


Siata 


By. 


MEN!  OF  SURETY 


STATE  OF . 
On  IWs. 


.day  of. 


19. 


COUNTY  OF  . 
,  l>etare  me  personally  came 


Who.  being  by  me  duly  sworn,  did  depose  and  say  that  he  resides  in . 


,  that  he  is  the 


.  of  the . 


the  corporation  described  in  and  which  executed  the  foregoing  instrument;  that  he  knows  the  seal  of  said  corporation;  that  the  seal  affixed  to  said  instru- 
ment is  such  corporate  seal;  that  it  was  so  affixed  by  order  of  the  board  of  directors  of  said  corporalwn;  that  he  signed  his  name  thereto  by  like  order, 
and  he  duly  acknowledged  to  me  that  he  executed  the  same  tor  and  on  behalf  of  said  corporation. 


(OFFICIAL  SEAL) 

Form  MC&«3 
(11-83) 


Tifto  of  offiCM/  »</mlnist9rinf)  oath 
Surety  Company  File  No. 
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Appendix  D  to  Prpamble  Form  RS-1    !  mrort,.   Xpplh  atum  for  Single  State  Registration  for  Motor  Carriers  Operating 

Under  the  Author.?     issued  bv  the  interstate  Commerce  Commission 


1997  ForT,  MS-l 
Uniform  Application  for  Single  state  Registration 
for  Motor  Carriers   Derating  under  authority 
is3':«d  by  the  Interetatp  Ccmwierce  CormlBBion 


MOTOR  CAJUIIER  IDSfmfl  CATION  NUMPBRS  t 

ICC  MC  No  :  US  DOT  NO  : 

Phone  Fax  #  t 


FEIN 


APPLICANT  (Identical  to  namp  or;  ~rr    :>rder)i 
and  PRINCIPAL  PIACE  OF  BUSIi^ESS  AI>DRESS  I 

Name 

D/8/A 
Street 

City 


MAILINO  ADDRESS  {IL    Uitferent  from  Busineee  AddresB  above): 

Street  :    

City    !  State  ;         Zip  Code  : 


TYPE  Of  MQ I  STRATI  ON  I 

[  1  New  Carrier  Reg  xat  rat  ion  -  The  motor  carrier  has  not  previo'jsly  registered. 
(  1  Annual  Reqiatration  -  The  motor  carrier  ia  renewing  its  annual  registration 
(  1  New  j^eq^Btration  State  Selection  -  The  meter  carrier  has  changed  ita 
princip^;  program.   The  prior  registration  Btat.e  was  . 


TYPE  OF  MOTOR  CARRIER;  (Check  one) 

[  j  Individiia..      (  )  Partnership      [  ]  Corporation 
If  cnrporation,  give  state  in  which  incorporated  ; 

LiBt  naire  of  partners  or  officers: 

Name Title  : 

Name  : Title  : 

Name  :  Title  I 


TYPE  OF  ICC  R£:GISTERE_D  AUTHORITY t 

1  1  Periranent  Certificate  or  Permit      (  )  Temporary  Authority  (TA) 

[  ]  Emergency  Temporary  Authority  (ETA) 

TYPE  OF  MOTOR  CARRIER  OPBRATIOWi  (Check  one) 

(  ;  Tranapcrter  ci  PROPERTY  -  Using  freight  vehicles  w.tr,  a  qr  ■:rh  vehicle 

we.gn;  rating  of  10,000  pounds  or  more. 
(  1  Trar  Hfw  rter  of  PROPERTY  -  Using  only  freight  vehicles  with  a  gross 

-er  ,  .«>  weight  rating  of  less  than  10,000  pounds. 
(  i  Transporter  of  PASSENGERS  -  Using  vehicles  with  a  aeat^;.g  capacity  of 

16  passer:  :er a  or  more. 
(  ]  Irar.Hprrer  of  PASSENGERS  -  Using  only  vehiclen  with  a  seating  capacity 

of  1  .  paaaengers  or  less. 


*  A  principal  place  of  business  is  a  single  location  that  serves  as  a  motor 
carri-r  =!  headquarters  and  where  it  maintains  its  operational  records. 

For:n  .R.S-1 
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4:iH  n 


Unif ern-'  Appi  .cat 


;-  -  nq  ,.  e 


Reqi.8tration 


Page 


ICC    CE^T I  FJ.CATE i_S |_^  OR    PERJ4IT(S)  : 

f     ]     ICC    Authority    Order  ;  8  ;     attached    fc:     f^x'B^    >  ear    registration. 

f  1  ICC  AutMcr.ty  Order  s   attached  t  r  additional  authority  received. 

f  ]  Mc  change  from  pr:.or  year  req »  b  t  rat  ion. 

PROOF  or  PUBLIC UJbJ&lhll3LASJ^JJ?AL^.S3CUmjJ  ■     (ChecK  only  one  block) 

■  The  appl:.cant  or  its  insurance  company  ->„*-.,  t*-e  a  copy  of  its  proof  public 

I^abilitv  security  tc  tne  registered  ptate. 
[  ]  The  applicant  or  its  .neurance  coirpany  ha„s  _l.i._,.^e d  a  copy  of  its  proof  public 

liability  security  tc  the  registered  state  and  *:  he  :r:9.;r:ance  covera.^.-  r-,n 

stated  cr.  that  form  rerr.ains  m  effect. 
[  ]  The  applicant  has  an  approved  aei f - icsurance  p. an  or  oLner  security  in  full 

force  ar.d  effect  and  the  carrier  ;.8  .n  fjll  ::oTp.iance  with  the  conditions 

imposed  by  the  ICC  order.   A  copy  cf  the  ICC  icBurance  crdpr  is  att ac-ed  or 
-  has  previously  been  fued  with  the  regi  strat  ic:r,  B*:ate, 


HAZARDOUS  MATERIALS:  (Check  One) 

[  ;  The  applicant  will  NOT  haul  hazardcce  mater .a . h  : 

(  ]  The  applicant  will  haul  hazardous  rriateria.e  .- eq-.; . 

Liability  and  Property  Damage  Insurance 
I  ]  The  applicant  will  haul  hazardcuB  mater 


Liability  and  Property  Damage  rnsuracce 


r.y  quantity. 
c  SI  million  in  Public 
accordar.cp  wth  Title  49  CFR  1043.2. 
lalB  requiri  a  S5  million  in  Public 

■'    ~  th  Title  49  CFR  1043.2 


PROCESS  AGENT : 

r  j  ICC  F~crrr,  No.  3Ch;-3  or  blanket  deeiqnatio: 
{  )  ICC  Form  No.  BOC-3  or  blanket  designatic: 
designation  of  process  agent. 


a  1 1  a ; 


,ed    for   new  registration. 


attached    ref'iecting    change! 


I 


No  change  from  prior  year  reg;.Btration. 


CERT  in  CAT  I  ON  : 

I,  the  undersigned,  under  penalty  for  fa.ee  e' 
information  is  true  and  correct  and  tnat  :  air 
tr.18  document  on  behaif  applicant.  Penalty  ; 
the  rea  let  ration  state.) 


aten-;enT  .   -er-.f^  that  the  above 
ai.t  h':.:r  ^  r.ed  *:  c  »^?^ecute  and  file 

.rccBicce  F.,..te.^t  tO  the  ..^.vp  d 


.  Name  iPrmtedj  

Signature     _ 

Telephone  Number  ( 

Forrr  RS-1 


Title 

Date 
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XiM"  "''.'V  t  to  Preamble  Form  RS-2,  RegistrUion  RfMcipt  fjrdcr  Form 


=eg:3t.=at:cn  ?.zzzi;:   ..=.:£.=  rc?.«. 


?OR.M  RS-2) 


Naroe:  „     . 

ICC  No:  Principal  :    ■-   -  -  3i-es3   Illinois 

Transporting:  (  ]  Property  [  ]  Paaeangcr  -  Re-j   Pcuca       Piaaenger  -  Charter 

Receipts  ordered  are  for:  [  J  Currenc'year  (1995)    (X;  -ex-:.   e^r    996) 


(A)  State  Name 
Alaba.'na 

(B)  Vehicle 
AL 
AH 
CA 
CO 
CT 
GA 
ID 
IL 

s  (C)  Fee  (D)  Total  Fees 
6.00 

Arkansas 

5.00 

California 

0.00 

Colorado 

5.00 

Connecticut 

O.CO 

Georgia 

5. CO 

Idaho 

l.CO 

Illinois 

7.00 

Indiana 

IN 

0.00 

Iowa 

lA 
KS 

KY 

LA 
ME 
.HA 
MI 

1.00 

Kansas 

10.00 

Kentucky 

10.00 

Louisiana 

10.00 

Maine 

O.CO 

Massachusetts 

0.00 

Michigan 

0.00 

Minnsflota 

MN 
MS 
MO 
MT 

NE 

0.4S 

Mississippi 

10.00 

Missouri 

0.00 

Montana 

5. CO 

Nebraska 

O.CO 

New  Hampshire 

NH 

10. CO 

New  Mexico 

NM 
NY 
NC 
ND 
OH 
OK 
RI 

10.00 

New  York 

10.00 

North  Carolina 

1.00 

North  Dakota 

10.00 

Ohio 

0.00 

Oklahoma 

7.00 

Rhode  Island 

8.00 

South  Carolina 

SC 
SD 
TN 

5.00 

South  Dakota 

5.00 

Tennessee 

8.00 

Texas 

TX 

UT 
VA 
WA 
WV 
WI 
ATES  FEES 

0.00 

Utah 

6.00 

Virginia 

3.00 

Washington 

0.00 

West  Virginia 

3.00 

Wisconsin 

5.00 

TOTAL  OF  ALL  ST 

- 

(BxC) 


CERTIFTINC  STATE'^NT  AND  SIGNATURE:  I,  the  undepsigred.  under  penalty  for  faise  i;a:e^«rc,  ao  r.ereoy  certify 
that  :ht  above  information  is  true  and  correct  and  tha:  1  am  authorized  to  execute  and  file  this  dociinent  on 
behalf  of  the  above  applicant.   Signature  below  authorizes  tre  Illinois  Coninerce  Conwission  to  lower  the 
amount  of  the  check  if  fees  suttmitted  exceed  the  correct  amount. 

Signature 

Title  ~" 


Phone  ( 


) 


r  dx  ( 


.ate 


/ /. 
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Appendix  f-  So  Preambip  Korm  OP-  1     Xpplu.iihun  tor  Motor  Propi'rU  i  ornpr  .ini;  Hii.ktr    Xuihnritv 


FEDERAL  fflGEH^'AY  ADNCNLSTRATION 

FORM  OP-1 

\PPUCATION  FOR  MOTOR  PROPERTV'  CARRIER  AM)  BROKER  AlTHORm       ^fT' 


This  application  is  for  all  individuals  and 
busmesses  requesting  authont>  to  operate  as 
motor  property  common  or  contract  earners  or 
property-  brokers. 


POP  n-r*  '^  !.  SF 


Dockt   sc   MC-_ 

Fu«j  

F«e  No. 


CC  Approva;  Nc 


SECTION  I 


Applicant 
Information 


Do  vou  DO*  h»ve  autbontv  from  or  in  tppUcauor.  being  proccwec  c<>  -Jic  torine-  I.  ;    :.-  JISWA? 

u    NO     i:    YES       !f  vo«,  itWatjfy  the  lead  dockei  aumbcn i — r:=rz::z-— ::z:.:3rr 

LEGAL  BUSlfJfciii  NAMt 


BUSINESS  ADDRtiiii 


Street  Naane  aod  Number '^it> 

WAlLWdJ  AbbRKS  (1/  aiffemil  ^m  above" 


State        2)P  Coat 


'eicpOone  NurnOcr 


Street  Name  aztd  Number 


Cirv  i'stalf 


.-.jp  i.iXSe 


kEPlftfiSEWTATrVF  {Tenwo  who  can  respond  tc  inqumcs 


Name  and  tiUe   position,  or  reiaooaafaip  to  appbcaai 


Street  Name  and  Number 
Telepbooe  Number  ■' 


'in.         siM.it 
Fax    Sumcer 


,:,!r  '.,;;>o''' 


U  S    DOT  Number  Of  avatkbte;  if  pot,  »ee  Inatntctiom  ^ 
FakM  6F  Bl'SIKE^  f^Kck  only  aoe  . 

D    CorpormQOD  Stale  of  kcorporaboe        

D    Sole  Propnetoniaip     Name  of  individual           ___ 
D    Partner»hjp  IdanDfv  Partnen  


SECTION  n 
T>p€  of  Autboritj' 


Tou  must  iubmli  i  Slmg  fee  for  each  rvtx  of  authonr%  requMieci    fo^  e«d^  tx^i  :.icc»,«ci 

D  MOTOR  COMMON  CARRIER  OF  PROPERPt  iexcep-  HOL  SEHOLI-  GvX;DS^ 

D  MOTOR  CONTRACT  CARRIER  OF  PROPERTv    exc«rs  H,)l  SB^CU    wCXJDi; 

D  MOTOR  CO.MMON  CARRIER  OF  HOUSEHOLD  GOODS 

D  MOTOR  CONTRACT  CARRIER  OF  HOUSEHOLD  noOD'^ 

D  BROKER  OF  PROPERTY  iexcept  HOUSEHOLX'  rrCX}Di., 

n  BROKER  OF  HOUSEHOLD  GOODS  _________„„^ 


SIfS 
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APPLICATION  FOR  MOTOR  PROPERIi  l.ARRHJ<  AND  BROKER  AUTHORITY  -  OP-1  (cont.) 


nectiov  ni 

Insurance 
(iitormation 


T^rii',  •icctton  xus?  >^e  completed  by  ALL  motor  propem  earner  applicacw  The  dollar  amounts  in 
parenlheses  rcprcseot  the  minimum  amount  ot  hodii%  innJr^  and  properrv  damage  liabilitv  insuracce 
coverage  you  must  maintain  and  have  on  fiJe  ^  th    n;  FK*-  a 

NOTE:    Relet  to  the  instructions  for  iniormatiorj    in     a'gc  insurance  fiiing  requirements  tor  motor 
common  carriers  and  surety  bond/trust  fumi  ag'cemeot  filings  for  properrv  orokers 

D         Will  operate  vehicles  having  Gross  Vehicle  Weight  Ratings  iGVWRi  of   n)  iXXJ  pounds  -r 
more  to  transport: 

D     Non -hazardous  conunod.f-    S''>0  0(X) 
D    Hazardous    materials    relcrcocad    tr.    ;hr    FH^A  s    lasunuice    regulations    at    49    CFR 

1043.2(b)(2)(c)  ($1,000,000). 
D     Haia,rdou5     natenais    referenced    in    thr    FHW-a  s    msunuice    'eguiations    at    40    CFR 

ICMJ.Iibrt^AC,  ,53,000.000). 

D         Will  operate  only  vehicles  having  Gross  Vehicle  Weight  Ratings  'GVW^^  under    10  000 
pounds  to  tnmsport: 
D     Aflv    Quantity  of  Class  A  or  8  explosives    anv   quaatit>   of  poison  gas  f Poison  A),  or 

highway  route  controlled  quantity  of  radioactive  matenaJs  iSS  000.000). 
n    Commodities  other  than  Ifaow  listed  above    S300.000) 


SECTIO.N  IV 


Safety 
CertiTication 
(Motor  Carrier 
Applicants  Only! 


APPLICANTS  SI  BJli  r  T  s  FTDFRaI  MOTOR  C/UUUER  SAFETY  REGLLATIONS  if 
you  will  operate  vehicles  of  more  than  10,000  pounds  GVWR  and  are,  thus  subject  to  pertinent 
portions  of  the  U.S.  DOT's  Federal  Motor  Camer  Safety  Regulaiions  at  49  CFR.  Chapter  3. 
Sutx-fiacif r  B  (Parts  350-399),  you  must  certifv  as  follows 

Appiican;  nis  access  to  and  is  Urrjiia.'  *ui".  aii  applicable  US    DOT  regulations  relating  to  tne  safe 
operation   of  cotnmemai    -eriicie?.   inti   Lie   sate   transportation  of  faazartious   matenaJs  and     t  will 
compiv  With  ■Jnc-ie  resjuia!!  .os     Ic  ».     frtihing    applicant  is  venfying  that,  at  a  trnmrnuni.  it: 
(1)         Has  ,n  aiacc  i  i>sicn:  ana  an  mdividuai  responsible  for  ensurmg  overall  compliance  witn 

F-e-derai  Motor  Carrier  Safety  Regulations 

Lar.   prsxiuce  a  copy  of  the  Federmi    Motor  Corner    Safety    Regulations  and   the  Hazardous 

MatenaJs  Transportation  Regulation-. 

Has  in  place  a  driver  safety  training  nnenunon  program. 

Has  prepared  and  maintains  an  ac;  aens  -egisie:    4^3  CFR  3'W  15) 

Is  familiar  with  DOT  regulations  govenung  dr.ver  qualifications  and  Qa5  m  piace  a  system  for 

overseeing  driver  qualification  requirements    4v  CFR  Part  391); 

Has  in  oiacc  policies  and  procedu'cs   ;oasisteni  *  tfc  DOT  regulations  governing  driving  and 

operaiKJoaj    safety    of    motor    venicies      Luciudmg    drivers      hours    of    service    and    vetucie 

;nsp«.-'ion.  repair,  and  "uiini^-nan.r    49  lFR  Parts  392,  395  and  3%); 

Is   rami,  i./    with  and  win   na^-    -d   piace     ;r   tne   appropriate  effective  tiate.    a   svstem   for 

compi-^ng   -oith  U.S.  DOT    -Eviiai.ons  gnverrung  aJcohoi  and  controlled  substances  testing 

requirements  (49  CFR  382  and  49  CFR  ^'ir  40). 


(2) 

(3) 
(4) 
(5) 

(6) 


(7) 


D    YES 

EXEMPT  APPLICANTS  -  If  you  will  operate  only  smaji  vehicles  (GV9,T(  under  10  000  pounds. 
and  will  not  transport  hazardous  materials,  you  are  exempt  frotn  Federal  Motor  Camer  Satetv 
Regu  aiions    md  must  certify  as  follows: 

Apr'  ir-*  'amiliar  with  and  will  observe  jencrsl  operational  safety  guidelines  as  aei;  a.s  anv 
appi:  aoir  -iw.r-  and  local  laws  and  requirrnients  relating  tc  the  safe  operation  of  commercial  tnotor 
vehicles  and  the  safe  transportation  of  ha  iL^aous  matenaJs. 

n  YES  ■* 


UMI 
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APPUCATION  FOR  MOTOR  PROPERTY  CARRIER  AND  BROKER  AlTHORJTy      OP-l  ^cont.) 


SECTION  V 
AfTiliations 


r 


AFFILUTION  WITH  OTHER  FORMER  ICC.  NQVV  FRVH  A-LICTNSED  ENTTTIES  ly^.o^ 
tnv  TeiWionship  you  have  or  have  had  wiih  any  other  FHWa  resruiaioc  tnv.t)  -^^.itir  •Jo-  pah  •  \r-An 
For  exampic  Uds  couJd  be  through  »  percenuge  c^  stock  o^-nennw  »  o.kl  :-  «  fninagerDco! 
position.  If  thi«  requirement  appbe*  to  you.  provide  the  oame  c*  the  rompan-.  *viC-nurDOcr  r"""" 
number  and  tixaf  company  s  iaUsit  L  S  DOT  lafetA  rating  -J-i  >oi'  raquirt  more  space,  ttiact  the 
informahoQ  to  this  application  form 


SECTION  VI 

Household  Goods 
Certifications 


HOUSEHOLD  GOODS  MOTOR  COMMON  CaJIRIER  aPPIJCaNTS  mu.!  ceren  a*  foi  o»j 
Applicant  n  fit.  willing,  and  able  to  provide  the  ipeciakiisc  aervjces  nec«aaar%  u:  ?raa«pcrt  5ou»eiicid 
goods  Thif  aiwmwny^'  of  fitne«  mciudes*  appbcani  s  genera,  ftxmhann  witi  tonner  ]CC  ac-w 
FJfW'A  regulation*  for  houaeboid  good*  movenienu  and  *i»c  requirw  an  aaRirwjce  that  ipphcamt  tias 
Of  IS  williag  tc  acquire  the  protective  e>quipn)esDt  and  traineid  Dperaions  aeceaaaA  u:  perform 
bouaebold  goodi  tnoveroenU.  The  propoaed  operationi  wiii  tervr  i  oM-hii  pubac  purpose  ns«pon»ive 
to  a  public  demand  or  need. 

D  'r'BS 

HOUSEHOLD    GOODS    MOTOR    CONTRACT    CAJIRIER    APPLICANTS    tna*    c«tjN    m 

follows 

Appbcant  is  fit.  wilbng.  and  able  tc  provide  the  spcsciaiixtsd  acrvjce*  oecesaar-  ic  trtnspor!  houaehoid 
goods.  Tbis  aaseasmeni  of  fitaeas  include*  applicant  «  general  familianty  *ith  former  ICC  new 
FFTW  A  regulations  for  houaehold  goods  movements  and  also  reijmre*  an  aasurano;  thai  applicant  bMS 
or  IS  willing  to  aajuire  the  protective  equipment  and  trained  operators  Jinceaaan'  lo  perform 
houaehold  goods  movements  The  propoaed  aervice  wiii  be  conajsteDt  with  Lbe  pubLc  inten»t  anc  the 
traniportation  policy  of  49  US  C    iOlOi 

D  YES 

HOUSHOLD  GOODS  BROKER  APPLICANTS  muat  certiN  «  followi 

Appbcant  i*  fit.  willing,  and  able  to  provide  houaehold  goods  brou-ert^t  overmuoni  anc,  u-  -timpfv 
with  aiJ  pertinent  atatuton-  and  reguiatorv  requmsmenu  The  icvoivoo  •cr^ices  <*h^  ••*  -tmiiiWCBt 
with  the  pubbc  mtereat  and  the  tranaporuUioD  pobo  of  49  I "  -S  i,:    i  0 ;  0 . . 

D  YES 


NOTE;    Appliomt  may  attach  a  supporting  statement  to  this  appbcauon  st  pro^id*  «odiuonal 
information  about  any  of  the  above  certifications     Thu  fidenc*  l<  opootu^ 
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AFPUCATION  FOR  MOTOR  PROPER n  CARRIER  AND  BROKER  AUTHORITY  -  OP-1  (cont.) 


SECTION  VT[ 

Applicants  For 
Contract  Carriage 
of  Household 
Goo<is 


SCOPE  OF  OPtRAlLSi,  ^LiHORIT'i      i-omplete  one  or  both  box(es)  below,  as  appiicabie. 

O    CaalflfeliBg  sbiooert  Mv:  one  or  more  of  the  distinct  aeeds  delineated  in  Intentate  Van 
Lints,  Inc.,  t^aeixi.u,r      -i.^usehoUi  Goods,  5  l.C.C.Zd  168  (1988) 
Deacribe  briefly  the  diidiic   Qeed(s): 


D  CootMCtJ  provide  for  Kjaiganjeo:  of  one  or  more  vehicles  for  the  exclusive  use  of  each 
m\vv<:  inlbe  :&•-'.(.«,■  nx^cifiec!  ji  imer-naie  Van  Lines  Inc  Ejaensum  -  Househous 
Goods.  5  I.C.C.2<1  168  (1988). 


SECTION  vm 

Applicant's 
Oath 


Hiis  otdh  iijpaes  tr  til  iupcismcrv:*-  fijings  :o  this  applic*UoD,     Hie  signature  musi  ^  H?ai  of 


I. 


venfy  un<ler  penalty  of 


"liJJ'VI'   Li/kJ   Cillf 


pcrjurv  under  'Jat  Jtw*  ;  .Jw  i.oitec  :stato»  of  .Ajnenca,  that  ail  information  supplied  on  this  fcnc  or 
relating  x  this  tppsication  :»  true  toe  direct  Further.  I  certify  that  I  am  qualified  and  authoruasd  ud 
file  this  sppiicjiaoti  cno*  rjui  wuifui  ausstatemcDts  or  ominionn  of  material  facts  constitute  Federal 
-Tuninai  vioiations  puannabie  muier  '%  U  S  C  1001  by  unpriaonmeot  up  to  5  years  and  fines  up  to 
$10,000  for  tmct  offeauR  AddinootiSv  cheae  mustateaieau  are  punishable  as  perjury  under  18 
U.S  C     62;    *tiicfc  yr-jviue*  rf  'iae»  '^^.:  to  $2,000  or  taipnsonment  up  to  5  years  for  each  offense 

I  further  ::ert3r,  ur^c-  ;:<cfaji-:     ?  rscnur-    under  Che  laws  of  the  United  States,  that  I  have  not  been 
convsct^d     »fter   Serctemfi."  <»•'       '   tny    Federal  or  state  ofFeoae   involving  the  distribuuoc  or 

posaeasToc  or  «  contros  a::  jyfsianc*.  j;  inai  -f !  have  been  so  convicted.  I  am  not  meligibic  to  receive 
Federal  benefits   •iiart  ^y  court  onier  or  opermnon  of  law    under  2!  U.S  C    853a 


Finally.  I  ceru: 
thai  .ouEtry. 


Signanirf 


^Tplicnt  is  no!  jomjciied  m  Mexico  or  owned  or  -.ontroUed  by  persons  of 


Date 
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APPLICATION  FOR  MOTOR  PROPERTY  CARRIER  AND  BROKER  AlTHORm     OP-1  (com) 


Filing  Fee 
Infonooation 


Ail  ippbcaau  mu«  fubmt  t  filing  fee  for  each  ;vt«  cf  .uLbonr%  rrqueftac  "^^  Mcicwed  trr 
•cheduie  will  »how  the  appropnwe  filing  fee  The  touu  mnount  duf  :»  ecu*,  ti  the  tw  ame*  int 
number  of  boxes  cbecked  m  S«»on  //  Feci  for  mulupit  »uthonue»  m»^  tx  eombmeici  tc  »  wivsif 
payment 


TouJ  number  of  boxes  checked  irs  Seetiofi  II 
INDICATE  AMOL-NT  $  ^ 


J    fHing  fe*  $     __ "  t 

^NI)  METHOD  OF  PaYMEN" 


C    CHECK  or      Z    MONEY  ORDER^  pavabte  tc    Fecersj  HigBwi\   ^dimmiirmUon 
C    VISA  ::     MASTERCARD 

Crpdit  Cart  Number Expirmiioc  l>ur 

Sgntture ___.,._„.. ^ 


.i,J«i« 


Fee  Policy 


Filmg  fe«  mu»t  be  payabie  to  the  FederiJ  ffigbwa?  Adtaumstnibon,  m  checii  ^i*wt.  woo 
fundi  deposited  in  a  bank  m  the  Umted  States  or  monev  order  payable  m  I  S  curreao  or  b> 
approved  credit  card. 

Scpanue  feea  are  required  for  e^ch  type  of  authority  roque«t«i  I'  tpulicani  re<|ue«»  tnuhjple 
tvpea  of  permanent  authonty  on  one  appbcauoc  fonr  ifor  exAmple  cotmnoc  anc  contract 
earner  authonty )  or  if  appbc«nt  submiu  tnort  than  one  forte  ir  the  OP  i  Sene*  ie  i  tingie 
filing,  multiple  fe«  are  required  The  applicant  mav  aubnut  i  tungie  pavment  for  the  fUfi^L^ 
lie 


Filing  fees  must  be  sent   along  with  the  onginai  and  one  copy  of  the  appiicauoti    tc  Federal 
Highway     Admimatration.     Sectioc    o?     ijcensing      'i2Di       onstinjuon    Avenue      n  "*, 
%aahmgton.  DC    20423-OOOi. 

After  an  application  is  received    the  filing  fee  is  no(  refundable 

The  Flfv'A  rwcrvee  the  nght  to  diacontinue  proceasmg  m^  tppiK'an*  for  ftcuci  i  :.iecA  s 
returned  because  of  maufficjen!  funds  The  ipphcanon  aU:  acx  »  pnxresaed  unu  thf  tn-  .i 
paid  IE  full. 


PAPERWORK  BURDEN'  It  «s  ettiroated  that  an  average  of  2  5  bonka  boor*  per  nsfponae  art  requinso  ir  complete  sn*  couct-kx 
Of  information  This  eatimate  includea  time  for  teviewing  iMtnicDOM  ^sarcfamg  existing  aati  myurcm  gxthennj  a»c  maictA^n-r^ 
th'  duu  needed  and  compietmg  and  reviewing  the  ooUoction  of  inionntfjon  C^mmcnis  ccnK^cnuag  L&e  acuirac.  o-  Oui  t>urx>es: 
«Dmatc  or  suggcsuoas  for  reducing  thi5  burden  abouid  be  directed  to  both  the  Fedorm.  Righwa-.  AdminuHrmiJoc  ^;t!c«  of  U«n4^.g 
Room  222-  1201  CoosUtutioD  Avenue.  N.W  .  Waihiagton.  DC  20423-0001.  and  tc  the  Office  of  Manafemeni  ana  Buogc;  ^>fh« 
of  Intonnauon  and  Regulatory  Affairs  (O.MB  No.  3120-0047),  Washington   DC  20403. 


VOL 


ISS 


1996 
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Appendix  G  to  Prpamhle  FnnTi  HP   i  rpi    «spn!iration  for  Motor  Passenger  Carrier  Authority 

• 

FEDERAL  HK.trvv A V  ADMEVKTRATION                              a„™«.i.tomb 
R)RM  t)P-i(P)                                                                     3,z»^: 
\PPTjr  \TTOV  FOT?  M<  >  n  m  f>  vnSENGER  C\RRTFK  ALTHORITY              E.P.™  u. 

This    application    i 
businesses    requesti 
motor  passenger  coi 

SECTION  I 

Applicant 
Information 

SECTION  n 
Tvf>«  of  AuthorUv 

* 

J         '            ' 

s    tor    lii     sndivid'iaU     iiiu 
ig   aiitnonty    ;.•    ..n^fE^if    as 
Timon  or  >,.oncra,  ?  .arners. 

FOR  fflW.A  L'SE  ONLV 
Docket  No    MC 

Ftiod 

BFee  No 

CC  Appfovij  No 

D<   vou  no*  aa  f  authority  from  o»  un  appiicauon  being  processed  by  the  former  ICC.  now  FHW.^ 
'^    ^i'            >J>        f  •'«    identily  Oic  lead  docket  oumbcrts) 

! 

'  LECr-vI  BT'SrVF.S.^  ViM'-                                                                                       "■ 

DO(NG  BI'SINT'SS   -V.  \,  iVir 

Bt'SINESS  A.DDRESS 

(           ) 

Stree!  Sanw  iDO  Nifistx::                          City                        State        Zip  Code       Teieptoone  Number 

MaJUVC;  aDDRKS    ]•   i,r-f-r-f,'  f^-^rr,  iii>ov-i 

Street  Name  and  Number                                                         CiD,         SUte                       Zip  Code 

REPRESENTATIVE  (Penoo  who  can  req>ood  to  inquiries; 

. 

Name  and  title,  positioa,  or  reUtiooahip  to  applicant 

Strwt  \ime  ixid  Number                                                         Citv-         State                       Zip  Code 

T: iep hone  Number  (             )                                                      FAX  Number  (            ) 

U  S    DOT  NuinfK-r    ;■  .,  .a.,,aole;if  not,  sec  instructions  , 

FORM    )F  m'^l\-SS  (CbecJc  only  one.) 

, 

U    v^orpormiioD                   State  of  Incorpor 
D    Sole  Proprietorship     Name  of  Indi .  nn. 
C    Pir-rcshi;                   Ideotify  Paitners 

atiun 

iAi 

■ 

:  ju  .Tjust  submit  a  fUing  fee  for  each  t>p<  of  iutfaonty  requested  (for  each  box  checked). 

D           MOIOR  PASSENGER  COMMON  t  ARRIFJ* 
D           MOTOR  PASSENGER  CONTRACT      \ RR I FJ< 

• 

•                                                                   * 
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APPLICATION  FOR  MOTOR  PASSENGER  CARRIER  Al  !HORn\      iORAi  Ui»  ivF,  vcuat.) 


SE(  TION  111 


Insurance 
Information 


All  mour  Dassengc     a."-ir     appn  axus  must  maintaioTpublic  liability  insurance. 

oarrntbese^  'epresen;  the  '[un-.nnjm  anii'un!  of  coverage  required. 

The  amounts  in 

Applicant  *!i!  use-  vehicies  ^ith  ie.at:ne    ara.  ;,es  oi  ychcL*.  oqi>  v>rie  box): 

1                 D     16  passenger'  -ir  -ncre    S5  'HK'  ■..)(> 

C     15  passengers  or  fewer  ogjy  .$:   5CX')  000' 

SECTION  rv' 


Safety 
Certification 


APPLICANTS  STBJFXT  TO  FEDERAi    MOTOR  t  \RRI1-;R  svH  T^    RKl  \  \\\0\s  -  If 

jfou  arc  subject  to  pcrtineo!  portions  of  the  L  S    [XJT'  Fcders:  Motor  Carrier  Sa'-'-.   Hf  k;,,iiations  at 
49  CFR.  Chapter  3.  Subchapter  B    Parts  ^50-3'*^i    vou  muss    rn  r^  as  follows: 
Applicant  has  access  to  and  is  familiar  with  ai.  apphcabie  '  '  f    '     rrjiations  relating  to  the  safe 

operation  of  coniroerciaJ    vehicles   anc   the   safe    transportati..r      *    ^a.-arG,  ..-    -.a'ma^    .ind   it  will 
compiv  with  these  regulations     in  so  :enif\tng    appiuant  is  ventymg  that,  al  a  minimun™,  it: 


ig  overall  compliance  with 


■(1)        Has  m  place  a  system  and  an  .ndividua;  ^esponsbie  •■  '    -n 
Federal  motor  ,:amer  safetv  -Tiguiations 

(2)  fan  prrxjucc  a  copy  i  i  the  F-edcraj  Vfotor  ^,arrie:  ia:c:>  Regulations  and  the  t-iaiardous 
Matenais  Transportation  Regulations 

(3)  Has  ua  place  a  driver  saferv  training  onentaiion  progra.-r, 

(4)  Has  prepared  and  maintains  an  accident  register    49  (  FR    •<*;  !<>• 

(5)  Is  faxnitiar  with  DOT  regulations  governing  dnver  quAiifi,:ac;ons  aiic  r,a.s  .n  f:.a..e  a  ^vstirm  for 
overseemg  dnver  qualification  requirements  i4'J  CVl^.  Part  391); 

(6)  Has  m  place  policies  and  procedures  onsisteos  Aith  r">nT  -egu!ations  governing  driving  and 
operational  saferv  of  motor  vehicles,  including  irver«  noars  of  service  and  vehicle 
inspection,  repair    and  maintenance    4^*  c"FR  Parts   '"^2     '^*  and  396); 

(7)  Is  fanuliar  with  and  has  c  place  a  sv5tem  'or  .mp-  ni  Jtith  U.S.  DOT  regulations 
governing  aJcohci  and  controlled  substances  tcstuig  requiirmccts  ,49  CFR  390.5). 


D    YES 

I  EXEMPT  APPHCA>TS 

:   must  certifv  as  foilov.s 


if  >ou  are  exempt  iron:  .f-edera.  Sioior  i.ajTi?:    r-sa.* 


:gulations,  you 


.Applicant  IS  familiar  wuh  ana  •.iil 
applicable  state  anc  ic^ai  sa^J-s  and 
vehicles  and  '..he  safe  transpo nation 

D     VES 


>bscf-vf    genera,      perauna,   satety  guidelines,  as  well  as  any 
ecju:^emen!^  -!>iai  ng  to  the  safe  operation  of  conunercial  motor 

*  ha.ra.rQoui  Tiatff'-.aJs. 
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APPLICATION  FOR  MOTOR  P  ASSEiNGLR  CARRIER  ALTHORITY  -  FORM  OP-l(P)  (cent.) 


SF.CTTON  V 

Compliance 
Certification 


ALL  MOTOR  PASSFNGER  CAJUUEK  VPPIJC.  \>TS  must  certify  as  follows; 

Appncar!!    i»  "  (     <■      ng.  and  able  to  proviile  cne  proposed  operations  and  to  comply  *!th  all  pertinent 

staraior   u-,ci   r^  ,,nory  requiremeota. 

n    YES 


SECTION  VT 

(Government 

Funding 

Status 


Scxti^.     -he    nature    of   govcnniKT.-LA.     ■:nanciai    assistance    you    receive      if   any.    by    checking    the 
apprcpnate  5ox  5<;low.  (Check  onr.    .'ce  '^y% 

D  PubHr  -    :ie!  :      Arjpucaat  is  any  of  the  following:      any  state;  any  municipality  or 

othf  ;>  if,  a  iucv.3  .  sion  of  a  state,  any  public  agency  or  instrumentality  of  such 
-niUi-,  ne  -  nor-  iute(si;  an  Indian  tnbe;  and  any  corporation,  board  or  other 
person  ownea  or  controlled  bv  such  entities  or  owned  by.  controlled  by  or  under 
common  control  with  stich  a  corporation,  board,  or  person  which  is  receiving  or  has 
ever  received  govemnicntAi  financial  assistance  for  the  purchase  or  operation  of  any 
hua. 

□  p^-    !>   ^    p'?,"       i, Dpi'  ant  !s  not  a  public  recipient  but  is  receiving,  or  has  received 

r    'Gc    ;'«;     <-  .ernrocntai    fmanciaj   assistance    in   the   form   of  a   subsidy   for   the 

:".ir.'\Ase     ^mr      !     rx-ratiofi  of  anv  bus 

D  Non-recipient   -    Applicai^t     <    nci    receiving,    or    using    equipment    acquired    with, 

govemmeDtal  financial  a-ssistani  r 

Public  Interest  Criteria:     Regular  route  applicants  and   private  recipient  applicants  may   introduce 

suroiementa!  evidence  describing  bow  the  proposed   service  wili  respond   to  existing  transportation 
nee<i,s  ::r    s     ther-vise  consistent  with  the  public  interest      Filing  this  evidence  with  the  application  is 

optiona,    "n.-    -  :rji'.   -f    .-<■ 'ied  later,  if  the  .irpucation  !s  protested 

Putii^  ReLipiem  Applicants:    All  nubiic  recipient  applicants  for  charter  or  special  transportation  must 
submit  evidence  to  demoostrai-  -  .k-     ,  at: 

(1)  No  nrK>tor  common  cami-r  :  t  passengers  (other  than  a  motor  common  earner  of 
.'AHSfogcrs  that  is  a  pubh'  recipient  of  governmental  assistance)  is  providmg  or  is 
wiiliogand  able  to  provide    -Jne  ti-ansportation  to  be  authonzed  by  the  certificate;  or 

(2)  The  transportation  to  be  autnonzcc  bv  jne  certificate  is  to  be  provided  entirely  m  the 
area  in  which  the  public  'c^ipteni  prt'vidcs  regularly  scheduled  tnass  transportation 
services. 

SuDDif  cif  n'.a.  evidence  should  be  provided  on  a  separate  sheet  of  paper  attached  to  this  application 

Fitness  Only  Criteria:    No  additional  evidence    s  needed  from  non-recipient  applicants  for  charter  and 
spo,  ai     axis5>^'a;.an  and  applicants  for  coatraci  earner  operations 


UMI 
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4.iH41 


APPLICATKIN  FOR  MOTOR  P\SSKN(rLR  (  VRKIER  A!   lHoRiH 


'k^l  nP-iJ'i  -MKv.; 


bLCIION  \n 

Sciip*'  of 

Operating 

Authontv 


(1)  D  Charter   *uid  special  transportation,  in  interstate  or  foreign  commerce,   between 

points  in  the  United  Stata. 

(2)  D  Service  as  a  commoo  carrier  over  regular  routes.  (Regular  route  passenger  carrier 

authority  to  perform  regularly  scheduled  service  only  over  named  roads  or 
highways.)  Regular  route  passenger  service  includes  authority  to  transport 
newspapers,  baggage  of  pa.'-v  t  -  express  packages,  and  mail  in  the  same  motor 
vehicie  with  passengers,  or  raggagc  of  passengers  in  a  separate  motor  vehicle. 

.Appiicanis  r^quesiicg  authority  to  operate  over  ?£  .ar  routes  -  On  a  separate  sheet  of 
paper  itu     t-i  ;'    application,  describe  the  ip<x.;.c  routes  over  which  you  intend 

to  pTovia?  '-.-\.  ar  .  -  neduled  service.  You  must  also  furnish  a  map  clearly 
laent!'.  02      -a^:       r^    ar     route    involved    in    your    passenger    carrier    service 

desvnrsn-'n(,&/. 

(3)  D  intru-slatf  *iuthorit> 

(a)  Are  you  also  requesting  ■r.tra.siate  <«u(hority  to  provide  the  service  described  in  item 
2? 

D   YES  D   NO 

(b)  Do  you  already  hoi ;  mtersuu  auihuntv  to  provide  the  service  described  above? 

n    YES  U    NU 

(c)  If  you  resi>  r.  je-    "YES"  to  3(b)  {Le.,  if  you  already  hold  intersUte  authority  to 
-provide  this  service),  was  the  authority  issued  on  or  before  November  19,  1982? 

D    YES  a    NO 

If  you  Tspt  nded  "YES"  to  3(c),  you  must  attach  to  your  application  a  copy  of  the 
inteisuic  ^i^ihority  or  authorities  issued  on  before  November  19,  1982,  authorizing 
the  transportation  of  passengers  on  the  routes  over  which  you  request  intrastate 
authority.   You  must  mark  the  envelope  and  the  application  in  the  upper  rieht  comer 

of  the  frrnr  pag?  "'y>-Day  Lntrastatc  Passengr-  \pplication. " 

NOTE:  T!  r  ^Ti  '^  A  has  no  jurisdiction  to  grant  intrastate  authority  independently  of  interstate 

authorin     n  ihe  ^arne  routes       Mso,  no  carrier  may  conduct  operations  under  a  certificate 

a  .ii;  - /.irii     .Tsraiu.f    -k,    n      r  ute    service    unless    it    actually    is    conducting  substantial 

op$ratK}i;i  .r    nterstiir  .■    rrirrifrce  over  the  same  route. 
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APPLK  ATION  FOR  MOTOR  F\sstN<,KK  (   \RRIER  AITHORITY  -  FORM  OP-l(P)  (cont.) 


SECTION  Ml 

Scope  of 

Operating 

Authority  (cont.) 


(4) 


(5) 


Service  as  a  contract  earner  ■>«rAecr:  Domis  ;n  the  L'ruted  States,  jnder  cotjtinutng 
coiitnict(s)  with  persons  or   jrgamzaiions  requmng  passenger  transportation  ser%'ice 


or 


Service  as  a  cuutracl  t;trner  ber*een  points  m  the  (Jmled  States,  ander  continuing 


coatract(s)  with: 


Contracting  persons  or  organizatiom 

As  a  contract  carrier,  I  will:  (Check  the  boxfes>  indicating  how  you  svill  tncet  the  stanjtor> 
requirements  for  contract  carriage.; 


D 


(•) 


(b) 


D  Fumiah  the  transportation  service  through  the  assignment  of  motor 

vehicles  for  a  continuing  period  of  time  for  the  exclusive  use  of 
each  group  or  organization  served, 

D  Fumisn   he  transportation  service  designed  to  meet  the  distinct 

needs  of  eacfi  group   orgaoizatioa,  or  class  of  groups  or 
organ; Mtions     Descnbe  briefly  the  distinct  need(s)  below  and/or 
introdui^t  suppiementaj  supporting  evidence  to  identify  service 
needs  corresponding  to  the  operations  proposed 


Alternative  Service  Descriptions 

If  you  request  autfn  r-tv  uiat  is  not  covered  by  items  1-4  above  u.e., 
authority  to  operate  c  spcc.nc  temtones  not  identified  m  tbe  service 
options  previously  »e;  rorthi    describe  in  the  space  below 


This  service  descnotion  tajces  into  account  the  applicant  s  operational 
capacity,  is  responssve  to  applicant  s  present  and  prospective  service 
interest,  is  not  undar,    estnctive    and  is  consistent  with  the  purposes  of  the 
Interstate  GinuDcri-e  A^t    Cemry  by  checiung: 

D     YES 


UMI 
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APPLICATION  FOR  MOTOR  FASSEM,ER  (  ARRIFR  Al  niORIIA  -  FORM  UF-iiP;  ^cont.) 


SF{  TION  Mil 
AffiliatiorLS 


AFTILIATION  H[TH  OTHER  FORMtK  K  i  \OV\  FH VS  A-LICENSED  ENTITIES.  Disclose 
any  relancnsnir  u  na  «-  ■  na-e  bad  with  any  other  fonuer  ICC,  now  FHWA-licensed  entity  within 
the  past  <  .•^ars.  For  example,  this  could  be  through  a  percentage  of  stock  ownership,  a  loan,  or  a 
management   position.    If  this  requirement  applies  to  you,  provide  the  name  of  the  company,  MC- 

number,   DOT   -umher     in.;    'na:      •rnpar. 

spare    attach  the  int(  -^lai     n  lo  this  application  form.) 


U.S.   DOT  safety  rating.     (If  you  require  more 


SEC  TION  L\ 

Applicant's 
Oath 


l>i',<i    ^acn  applies  tc  a;:   ^uppifmcnta,, 
applicant.,  got  Lej^aOjrj r^en lairv^e^ 


I, 


ngs  to  this  application.    The  signature  must  be  that  of 


_,  verify  under  penalty  of 


Name  and  tide 


penur.  inde-  he  .i-=  '  ne  '  ritcti  Mates  '  -^,Tifr  a  that  all  information  supplied  on  this  form  or 
-eiaimg  ;c  ;njs  appiuatRr  i  true  and  crre^  ?  .  rt.he-  I  certify  that  I  am  qualified  and  authorized  to 
file  thi'i  appncation  i  i>.nc*  .ha:  ^ifi.,  inissuse  meats  or  omissions  of  material  facts  constitute  Federal 
rnminai  .leiatens  punisnabie  inje-  iS  L.S.C  lOOl  by  imprisonment  up  to  5  years  and  fines  up  to 
SiOOtXi  fcr  each  oFense  Aju.iunally.  these  missUtements  are  punishable  as  perjury  under  18 
U.S.C.  1621,  wti!  r  7'      des  t.-r  •  ne^   ,r       S2,000  or  imprisonment  up  to  5  years  for  each  offense 


i  'UTther  ;erti''.  ...nder  penait\  j:  per:u'--  .noe: 
convictetl  after  September  :  : -^S-  -'  ar.--  ^'^u 
possession  of  a  .ontrerie*:  substance,  .;r  tha;  '  ;  r-a- 
Federal  benefits,  either  nv  :ourt  order  or  operation 


the  laws  of  the  United  States,  that  I  have  not  been 
a  uc    jfTense  involving  the  distribution  or 

t  'y<"    «        avicted,  I  am  Dot  ineligible  to  receive 

M    a*    j-oucr  21  U.S.C.  853a. 


Finallv,  I  cettify  diat  applicant  is  not  domiciled  in  Mexico  or  owned  or  controlled  by  persons  of 
that  coontrv    fNote:  This  portion  of  Applicant's  Oath  does  not  pertain  to  Mexican  passenger  carriers 

seeicing  u   or  vide    nane-  .uid  tour  bus  service  across  the  United  States  -  Mexico  international  border  ) 


Sigcarure 


Date 
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APPLICATION  FOR  MOTOR  F.\ii£.Nuliii  LARRIER  AUTHORITY  -  FORM  OP-l(P)  (com.) 


Filing  Fe« 
Information 


AJl  appu-anu  must  submit  a  filing  fee  for  each  type  t  iuthontv  requested  The  enclosed  fee  schedule 
will  show  the  appropriate  filing  fee.  The  totil  amount  due  is  equal  to  the  fee  times  the  number  of 
boxes  -hecked  in  Section  II.    Fees  for  multiple  authonties  mav  he  combined  \n  i  single  payment 


Total  number  of  boxes  checked  in  Section  //: 
INDICATE  AMOUNT  $ 


D   CHECK  or      D    MONEY  ORDER    mv 
D    \aSA              D    MASTERCARD 
Credit  C^ud  Number 


K    filing  fee  $ 


AND  METHOD  OF  PAYMENT 


Federal  Highway  Administration 


Expiration  Date 

Date 


Fee  Policy 


Filing  'oes  must  be  payable  to  the  Federal  Highway  Atbninistration  by  check  drawn  upon 
funds  jeposited  in  a  bank  in  the  '  mted  States  or  money  order  payable  ui  L  S  currency  or  by 
i  r  p :  -  'd  credit  card. 

icparaie  tecs  arc  required  for  each  type  of  authority  requested  if  applicant  requests  multiple 
types  of  permanent  authority  on  one  application  form  ffor  example,  common  and  contract 
carrier  authority)  or  if  applicant  submits  more  than  one  form  m  the  OP  !  Senes  n  a  smgle 
filing,  multiple  fees  are  required.  The  applicant  may  submit  a  smgle  payment  ior  the  sum  of 
the  applicable  fees. 

Filing  fees  must  be  sent,  along  with  nr  rngmaJ  and  one  copy  of  the  application,  to  Federal 
H.^t^iiy  Administnuioa.  Section  of  I  ;i  ensing  1201  Constimtion  Avenue.  N  ^  .  Washmgton. 
Uc   20423-0001. 


After  an  application  is  received. 


Hmg  ffc  ;s  tiot  refundable. 


I"h<-  I  HWA  reserves  the  right  to  discontinue  processmg  aay  application  for  wbich  a  check  is 
returned  because  of  insufficient  'unas  Fhe  application  wiii  not  be  proces.sed  until  the  fee  is 
paid  in  fiill. 


PAPERWORK  Bl  RDE.N  I-  5  sstimata:  rut  an  average  of  2.5  burden  hours  per  response  are  required  to  complete  this  coQection  of 
nformatiGn  This  cs-timatf  includes  time  fo.-  reviewing  instructions.  »cart  hing  existmg  data  sources,  gathering  and  maintaining  the  data 
needed  wid  ccmplef.ng  and  reviewing  the  ciirxuon  of  infomuuion  ommcnta  coaccnung  the  accuracy  of  this  burden  estimate  or 
suggestions  tor  rrducn^  t.^i.s  nurder.  .nouid  r^  directed  to  both  the  Federal  Hi ghwav  Admimstraticm.  Secuon  of  Uccnsmg.  1201  Coosticuiion 
Avenue,  S  W  Aishington  Ix  :(a2j-00Oi,  and  to  the  Office  of  Mara^erra-ni  and  Budget  Offic«  of  information  and  Regulatory  Affairs 
lOMB  No    3,;0-0O4"     •Aisninuion.  DC  20403. 
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4  <H4  5 


Af)j»i'iu!i\  H  to  FrtMmLiif  !  orm  '- iP   lii  I  '    \jir.;!'>  .ttiuii  for  Freight  Forwarder  Authority 


FtlDERAl    HUrllWA's     VDMrsLNlKMlON 
FORM  OP  UFF) 
\PFI  I(   \H()\   FOR  FRFK.HT  FORU  VRDFR  Al   niORrfY 


ApfTOVcd  br  OMB 
Expires  ll/*7 


This  application  is  for  all  individuals  and  businesses  requesting  autiiority  to  operate  as  freight  for>varders  in  interstate  or  foreign 
commerce.  Freight  forwarders  are  involved  in  the  arrangement,  assembly,  and/or  consolidation  for  transportation  where  the  actual 
inovement  is  performed  by  FHWA-licensed  carriers.  Forwarders  arrange  with  the  carriers  for  the  actual  Ime-haul  transporution: 
they  do  not  do  it  themselves.  (Freight  forwarders  may  provide  local  pickup  and  delivery  services  directly  or  by  using  a  earner  under 
their  control.)   Freight  forwarders  issue  bills  of  lading  to  shippers  and  are  responsible  for  loss  of  or  damage  to  the  goods. 


FOR  FHWA  USE  ONLY 


Docket  No.  FF- 


Filed 


Fee  No. 


CC  Approval  No. 


SECTION  I 


Appliciint 

Information 


Do  you  now  have  auihonty  from  or  an  application  being  processed  by  the  former  ICC  or  FHWA? 
D    NO      C    YF-S        If  ves    identify  the  lead  docket  number^s) _^ 


iTnki  5T""!vr^;<""^^ 


DOING  BUSINESS  AS  \  'Mt 


BUSINESS  ADDRESS 


( 


J. 


Street  \'amf  and  Number 


Sute       Zip  Code       Telephone  Number 


M.-\ILJNG  .-VODRES'-^^  ~'  di^'tfreni  'TOrr,  aoo^^. 


Street  Name  and  Number 


City        State 


Zip  Code 


REPRF 


■.  r   ='! 


r%^,-'r-    i.  f^:      ,ir'    :^ 


pond  to  inquiries) 


Name  and  title,  position,  or  relationship  to  applicant 


Street  Name  and  Number 

Tf!'rphi>nr  Wim'v'-  ( )_ 


City        State 
FAX  Number  ( 


Zip  Code 


U.S.  I' 


Nt:rr.ry-     ;'  .r.  a,iari 


^e  Instructions.) 


FORM  OF  BUSINESS  (Check  only  one.;: 
D    Corporation  State  of  Incorporation 

D    Sole  Proprietorship      Name  of  Individual 
n    Partnership  Identify  Partners 


SECTION  n 
Type  of  Authority 


D 


HOUSEHOLD  GOODS  FREIGHT  FORWARDER 

FRHGHT  FORWARDER  OF  PROPERTY  (EXCEPT  HOUSEHOLD  GOODS) 


int 
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VPFLICATION  FOR  FREKiHT  FOKU  \KI)KK   \UTHORrrY     OP-UFD  (confd) 


SECTION  HI 

Insurance 
Information 


Frctgbt  forwarders  that  perform  transfer,  collection.  Md  aeiven.  service  musi  have  on  uk  evidence  ct 
appropriate  levels  of  bodily  injury  and  property  damage  iBl&PD!  insurance  and  enviroaroenial 
resioraion  coverage.  The  dollar  amounts  in  parentheses  represent  ihe  nutumum  amount  of  txKiiis 
icu".  iTid  property  damage  (liability)  insurance  coverage  you  must  maintain  and  tiave  or  tlie  ^vitfc  the 
FHWa 

NOTE:   All  freight  forwarder  applicants  shoulc   rfi~,   :;    the   instructions  tor  mformatioo  on     argc 
insurance  filing  requirements. 

D         Will  operate  vehicles  having  Gross  Vehicle  ^^eignt  Ratings   GVUl?    of  iO jDOO  pounds 
or  more  to  transport: 

D    Non-hazardous  commodities  ($750,000) 

D    Hazardous    materiaJs    reference<i      n    the    FHW^'s    Insurance    regulations    at    i^    CFIJ 

1043.2(b)(2)(c)  ($1,000,000). 
D    Hazardous    materials    referenced    in    the    FHV.  a  s    insuraxsct-    reguiatsonv    a-    4J    ,'}!< 

1043.2(bK2Xb)  ($5,000,000). 

D  Will  operate  only  vehicles  having  Gross  ^  -mtJe  Weight  Ratings  'GVWR    under  iO  000  ptiund^ 

to  transport:  ,.    . 

D    Any  quantity  of  Class  A  or  B  explosives,  any  quantity  of  poison   gas     Poison    A       n 

highway  route  controlled  quantity  of  radioactive  matenaJs    $5  000  000 
D    Qimmodities  other  than  those  listed  above  i  $300,000) 

D  Applicant  seeks  a  waiver  of  liability  (BIAPD'  insurance  requirements  and  certifies  that  in  its 

forwarding  operations  it: 

(1)  will  not  own  or  operate  any  motor  vehicles  upon  the  highways  in  the  transportation  of 
property; 

(2)  Will  not  perform  transfer,  collection      r  delivery  services    and 

(3)  Will  not  have  motor  vehicles  operated  under  its  direction  acd  contro!  in  the  performance  of 
transfer  collection,  or  delivery  services. 


SECTION  IV 

Certirication 
Household  {ri)od> 


ALi    HOI  SEHOl.i.    i-Rr  H.H'l    rnH'^  \ROF.R   APPLICA..NTS  must  certih  as  toilows: 
Applicant  IS  tit,  wilUng,  and  able  to  providf   -loiiseno'd   goods  freight   •orw.ardLng  operations  and  to 
complv  with  all  pertinent  statutory  and  reguu!  .>-    requirements       The   proposed  operations  will  be 
iinsiSter.!  Aitn    he  public  interest  and  the  trans  porta;,  on  poiicv  o'  49  U.S.C.  10101. 

a  YES        .  •.     •         • 

NDTF      Applirant  n^;^v  attadi  a  supporting  statement  to  thLs  application  to  provide  additional 
mtormation  dbout  :iit  iOWTe  certirication.    This  evidence  is  optionaJ 


UMI 
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APPUCATION  FOR  FREIGHT  FORWARDER  ALTHORm      OP- it  FT'  (com  d 


nECTJO^  \ 

Safety 
Certification 
(Vehicle  Operating 
Freight  Forwarder 
Applicants  Only) 


APPl  iCANTS  SI  EJECT  TO  FEDEILAi   MOTOR  r  ARRIER  vAFFT>  RYGll  aTION';  -If  you 

wili  operate  *ehjcies  o?  morf  ihac  iCaXXi  pKiund;.  1'^  ^T.  iiic  i,n:  'nus  N-.r^'r.  ;.  ;->rl,ner;:  ;x:'-,,.nsof 
the  L  S.  DOT'S  Fedcnu  Molor  Camer  Safer,  Rcguiiiiao<!  »>  4i  v  F^R  i.':i»psc:  >ut»a;afiier  b  i  artj 
350-399),  you  must  certifv  a5  follows:  ' 

AppiicanJ  has  access  tx;  and  is  fimiiiit  with  aJ!  applicabie  ''  *^  DOT  Tgiaiitinns  rt-liUm  tc  tb*  safe 
operation  of  commerciai  veJucies  nad  th*  •aft  trsnsporutior  -'  r-.a.,*a'-arnj<  rriai'-nais  und  i;  *ii  ci-mpiv 
with  these  regulations      in  s^    ,:rnir\irig    appi^carj'  :-   •'nt\,ni.  ih*;    .i.  :■   .r.i.uiiivaai.  it:- 

(1)  Has   ID   piacr   a    systenr;   and   ir.    indiMdua,   responSit"i:r    •.  ^    fr-.sunng   ;  -cnti;        inputnce  with 
Federai  cDotor  earner  safety  reguialioos. 

(2)  Can    produce   a   :op\    of   the    Federai    Motor  Carrier    Safrr.    Regulatioris  and  rhf   Hirardcvux 
MatenaJs  Transportation  Refutations 

^3)         Has  in  place  a  dnver  safety  tnumng  oneniatioo  prv^graic 

(4)  Has  prepared  and  mainiams  ajj  accidcni  register  ■■4'i  ,  Fl?  "*'  ,^^- 

(5)  Is  fanuhar  with  DOT  regulatiotis  govenung  dnver  juaijficaii,.ias  unc  tias  .:    :y.»:-f  «  ''ynrr-  for 
overseeing  dnver  quaiification  requsremcnti  ^4«  CFR  parf   '"S: 

(61         Has  in  place  policies  ana  procexJures   ronsisicn'.  ^itr.  [>*"'"    ■T-Bi.,a!i(vr.<.  £:'--'m;r£   .jr-^.r^i-  and 

opcrationaj  safety  of  tiKitor  veJiictci.  iDciuGiBg  ar.vcn    hourv     •  f^n.  i.;t  iiv;   .rr^i.  :'   .;:s't>r-,;ion, 

repair,  aod  maintcaance  i4Q  CFR  Parts   »*:    ''^*'  anc  ^'^ 
(7)         b  familiar  with  and  wsi;  have  m  place  on  the  appropnatr  eftM  t;-.  r  ciai,"    i  s-.  sterr  '  -■:    ,;  ;nr^>  irs 

Aitb  r  s    IX)T   'tguialions  govenung  ajcotio;  ana  .ontroiicc  sut>$Laa--ei  icsiixiji  rTqu-.'^inrnL* 

(49  CFP   '8:  ana  4<i  CfH  Part  40 1. 

C     'J'ES 

EXEMPT'  APPLICA.VTS  •  if  you  ^*h:  operate  ;:>ni>.  stnai;  ^etiiciei  (,>\^R  oooer  •O.Ol.X'  ;x^und«), 
and  Skill  not  transport  hazardous  tnatecals  ^ov  »rt  exetnpr  frcir,  Fedcra,  Motor  Ca.^c  safety 
Regulations,  and  must  certify  as  follovks 

Applicant  IS  familiar  vkith  and  wilj  observe  geoeraj  operational  safer-,  guidelines  a..^  .*!•.  »<  any 
applicable  slate  aod  local  laws  and  require  men  is  relating  (c  ttie  safe  operation  of  cccirDer::a,  motor 
vehicles  and  the  safe  transportatioo  of  hazardous  malenais 

D    YES 


SECTION  VI 

(  ontrol 
Relationships 


Applicant    iS   engagc<i    pnncipaih    id   the    tiusines.^    j'    manufacruaxig     M..ving       '    veiling   ar 
commodities    or  is  m  control  of    cootroiied  b\    or  ande'  .-ommoR  .onir.)    .kitr.;  ar'*   ?u;,'^  'XiUt\ 


D   YES 


D   NO 


If  yes,  acscroe  tiie  reiationstur  anc  indicate  tc  vinal  e^(cnt  ttsc  i.nvcr.sc;  ^s;.'.  ;r,s;,&gec  ,.'  Torn  u 'achi  ring, 
buying,  or  seilmg  cotnmodities  uses  the  scrnccs  of  frti.£nt  'oruarac"  ,: "  irrncAn:  ;-"*e,''  . ■■  e-ehird  in 
manufactunng,  buying  or  selitng  as  d&s^Tic>ed  atx-vt  ;iia:.:atf  ;>  *  r.a:  rxL.--r,:  fx-'-f-rT:!*  its  own 
for*.ardmg  or>crations  in  coniunclioc  *!tb  tnr  as-semm,  -ansciiOaiuTr;  anc  sr;,Trr>er.;  •  trie  .cmmodities 
it  manufactures,  duvs.  or  sells 
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APPLICATION  FOR  f-REIGHT  FORWARl>fJ<  ArTHORITV  -  OP-KFF)  (cont'd) 


SECTION  VTI 
Affiliationv 


\FnLL\Tl()S  HHH  OIHFR  H)RMKR  1(  C,  NOW  FHW A-LICENSED  ENTITIES.  Disclose  any  | 
reliiionshjp  vou  dive  or  have  had  with  ms  iner  FHWA-liccnsed  entin.  wiihin  the  past  3  vears  For  ' 
-lample,  this  couid  be  through  a  percen-agf  ot  stock  ownership,  a  loan,  or  a  management  position  If  \ 
fiis  '^uinmeat  applies  to  you,  provide  me  aame  of  the  company.  MC-numbcr  DOT  number  and  thai  i 
compaj3\  i  iaitst  U.S.  DOT  safety  rating.  (If  you  require  more  space,  attach  the  infonnation  to  thjs  | 
application  ■••mi.) 


SECTION  VTII 

Applicant's 

Oath 


1996 


T"hi.s   jam   ipoi)<',«  to  ail  suppicmenLi.  tumgs  to  this  application 

appMcaiit.  nu!  ,c>Lm    tp!-:>cijUtive. 


1. 


The  signature  must  be  that  of 


senfy  under  penalty  of 


.int.* 


ah 


perjury,  under  ek  laws  of  the  United  Sutes  oi  A.Tienca.  that  all  mformation  supplied  on  this  fonn  or 
relatir^e  '^  '.ij*  ipmcation  is  true  and  -  rrw ;  Furtncr,  1  certify  that  i  am  qualified  and  authorized  to 
file  this  appncaiKfi  !  know  that  willfvj  ;Tu.ssta  re  meets  or  omissions  of  tnatenaJ  facts  constitute  Federal 
cninmaj  violaiion.s  puossfum'  i.-Kir'  -^  i  S  (  10C)i  b>  imprisonment  up  tc  5  years  and  fines  up  to 
$10  (XK)  fc  iach  offen.v  *jd  ;. ooa;  .  these  ausstatements  are  pumshable  as  perjury  under  '8 
U.S.C.  162 i,  which  prov.aci  .'or  fine,'-     r  u   S2  iJ(X>  or  imprisonment  up  to  5  years  for  each  offense 

I  fj^fie'  ertify  under  penalty  of  peij»u-*  unaer  the  ia*$  of  the  United  States,  that  I  have  not  been 
convicieti  a'*!-r  September  1,  1989,  of  aa>  f  cderai  or  state  offense  involving  the  distribution  or 
posscssKT  :'♦  J  controlled  substance,  or  thai  if  I  aavr  seen  so  convicted  I  am  not  ineligible  to  receive 
Federa    t?enr':ts,  either  by  court  order  or  operati.in  ..>f  lav-    under  2'!  U  S  C    853a 


Signature 


Date 


UMI 
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APPLH  ATION  FOR  FREIGHT  FORWARDER   VITHORIT^      OP  1  R  -  tcool  d) 


Fet   Pohf- 


FilLog  fees  must  be  payable  to  the  Isdera  Highway  \aiTnrmiri!! on  by  check  drawn  upon 
funds  deposited  in  a  bank  in  the  United  States  or  money  order  payable  in  U.S.  currency  or  by 
approved  -red-*  -,ard. 

Separate  •-i-s  .;r  -- '-re  *  '  »jJ-  t\pf   >'  aiifhority  requested.  If  applicant  requests  multiple 

types  of  perm<uieoi  auutonr^  on  one  appii^>i;.v>i,  tonn  (for  example,  common  aad  contract 
carrier  authority)  or  if  applicant  submits  more  than  one  form  in  the  OP- 1  Series  in  a  single 
filing,  multiple  fees  are  required.    The  applicant  may  submit  a  single  payment  for  the  sum  of 

the  applicable  'ces. 

Filing  fees  must  be  sen;  ^  oru  with  the  ongmaJ  and  one  copy  of  the  application,  to  Federal 
Htehway  AdministratioD,  Sccuon  of  Licensing  HMT-20,  1201  Coostitutioo  Avenue,  N.W., 
'V  asdmgton,  DC   20423-0001. 

After  an  appiicatica  .i  received,  me  riiing  :cc  is  not  refundable. 

fhe  FH^  ^  "<;/-?%«  the  right  to  discontinue  processing  any  application  for  which  a  check  is 
retumcjD  pecause  of  insufficient  funds.  The  application  will  not  be  processed  until  the  fee  is 
paid  in  full. 


information 


All  applicants  must  submit  a  filing  fee  for  each  type  of  authority  requested.  The  enclosed  fee 
schedule  wi!!  sn-^*  'h'  srp'or'iatf  -Hng  'ec  The  total  amount  due  is  equal  to  the  fee  times  the 
number  of  bo.ies  caecfcca  ji  Section  II  recs  for  multiple  authorities  may  be  combined  m  a  single 
payment. 


Toiax  a_mDe:  ::  f>cxr4  cnccitefl  in  Section  U: 
INDICATE  AMOUNT  S 


a    CHECK  or      D    m  ist-t   JRDEP    :.a.».^r 
□    VISA                D     M -^STER C.AKi:. 
Credit  "ard  N'amb<rr  ^_^.^_^^^_^___^_^__^_ 
Signature _^ 


X  filing  «  i_ 


=  $ 


AND  METHOD  OF  PAYMENT 

i'-'*»y  Administration 


•am 


Expiration  Date 
Date 


PAPERWORK  BURDEN.  It  i'  -^timatwi  that  sr  sver»g-  '  •  :  <  Kuniffr  r!"u"  r-r-  T»tK>ns<'  are  required  to  com^dete  this  coilectkm  of 
information.  Tliis  estimate  incluur-  ume  'or  -eat* Lag  imir,i.-t.  T,i  sear-iiiiifc  etiiUcsaaui  sources,  gathering  and  maintaining  the  daU 
needed,  and  complctir^  at.c  -'?*_.;  L^^r  cilection  of  icrormaian.  Comments  concerning  the  accuracy  of  this  burden  estimate  or 
suseestions  for  reducmg  '.-.]-■  r.urcSrr  xr.:>wc  ^c  cr'^.-ciec  ■.,■  noir^  une  rt^^r.^l  Higfras-.  ■xJrru-i.stratian,  Section  of  Licensing,  1201 
Constitution  Avenue,  N.NV.,  Vvismngtoc.  IK  20423 -(XJO.  anc  ;c  inr  ^liucv  of  MaixsgciiK-i  aoo  Budget,  Office  of  Information  and 
Regulatory  Affairs  (OMB  No.  3120-0047),  Washington,  DC  20403. 
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Appendix  L  to  Preamble — Form  B.M.C.  83,  Motor  Common  Carrier  (anjo  Liabilit\  Suret\  Bond  I  nder  4^  I    S  (     :0H2" 

form  not  pubiishea  in  me  Federal  Register.  An  onginal  Form  B.M.L.  83  can  be  lound  in  FHWA  Docket  No.  MC- 
96-25,  FHWA,  Room  4232,  Office  of  Chief  Counsel,  HCl^lO,  400  Seventh  Street,  SW.,  Washington,  DC  20590. 
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Appendix  Vi  to  Prvamhle     horrn  H  M.C  34,  Motor  Carrier  (lar^o  Liability  Certificate  of  Insurance 
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Appendix  N  !u  Prpambi*-— Form  B.M.C.  84,  Proper'  -  Broker  s  Surety  Bond  Under  49  ISC.  1092' 
B.M.C.  M 


FILER  ICC 
ACCOUNT  SO. 


License  No. 


MC- 


ISS 


PROPERTY  BROKER'S  SURETV  BOND  UNDER  4,  I.  S  C    10927 
(EXECUTED  IN  DUPLICATE) 


KNOW  ALL  MEN  BY  THESE  PRESE.NTS.  THAT  we  , 


(  ■-  J  «B  ,   ::■ 


opf:  B'Oktr) 


Of 


(Citf) 


(Slat*) 


•nd 


,«$  PR;nc:P'\L  (heremane-  ca..ea  P-.r,c:Dal), 
.  i  corporauor.,  or  a  Risn.  Reiention 


thamt  of  Surtty) 

Grou;:  e? ur  .sned  under  ihe  Lubilhy  Risk  Retention  Aa  of  1986.  Public  La* 


-ider  the  lawi  of  the  State  of 


crea-.ec   ar 
as  51  RE"^ 


(Staui 


(hereinafter  called  Surety)  are  held  and  firmly  bound  unio  the  United  States  of  America  in  ihe  sum  of 
SI 0,000,  for  whicli  pa>Tnent.  well  and  truly  to  he  made,  we  bmc  ou'w;ves  and  our  neirs.  execaiors. 
a:~  ;'.sira    's    >uc;essors.  and  assigns,  jointly  and  severally,  firmly  p\  Liese  p'eser.u. 

^  -<  E,«J  \->  -.f  =>-■-  c  p»l  it  Of  iDltndt  to  btcomc  a  Broktr  punuant  lo  Ux  pro»;sion«  s!  -.nt  n^erjut  Corr.nf;<  Aci. 
and  Ihc  rules  tod  r*|ui*uoiis  of  Ulc  Intcnutt  CoouncTct  Coramiuion  r«itUE|  >c  miurtnct  sf  o'tier  iccur,%  c'  .ht 
proiccuon  of  motor  carriers  and  shippers,  and  has  eleciad  to  fUe  with  the  !nitrii»i«  Coir.mrct  Comm^mor  lucn  •  ^o^,<:  «> 
•  t-s\.-t  f  ir.;  «  'tspoasibUiiy  and  the  supplyisf  of  transporutioii  subject  to  saiC  *^,-  n  »t£o;4«nce  *  :.»•  comracis, 
ij-t5.-nt-  ,        i"t.-(«meDU  liMrefof.  and 

WHEREAS,  this  bond  is  «»ritten  to  assure  compliance  by  Um  Principal  as  >  iictr.itd  f-op*--.  aroif  o  '■'»r.ipori4iion 
bv  motor  vehicle  with  49  U.S,C.  lOSZ^Cb).  and  Ibe  rules  and  re|ulaiJons  of  ih«  imersiite  Comrnerct  Corvmnnu.-  felaung  to 
insurance  or  other  security  for  the  protection  of  motor  carriers  and  sbipperi  enil  »n*,:  snure  i=  nr  'jtntl--  o  any  and  all 
motor  earners  or  shippers   to  whom  the  Principal  may  be  Ictally  liable  lor  any  of  the  airr.iits  r.c-c  r  itic-.ytz 

NOW,  THEREFORE.  Uie  condition  of  this  oblifaiion  is  such  that  if  the  ^  ,n:  »<  sri  stv  or  cause  to  be  paid  lo 
moior  earners  or  shippers  by  motor  vehicle  any  sum  or  turns  lor  which  the  Princip*  tuv  p»  b«  c  tgi;W  (:ibl»  bv  'etion  of 
the  Pnncipal's  failure  faithfully  to  perform.  luUill.  and  cany  out  all  contractt.  »grt€!n«n.s  jna  i-.-iiemtr^u  "-»et  •■»  ihe 
Principal  while  this  bond  is  in  effect  for  the  supplying  of  transporution  subject  to  ht  ni«rsi»  «  Comme-ct  *.c  ^nde'  c«nse 
issued  to  the  Pnncipal  by  the  Intersute  Commerce  Commission,  then  this  oblijaiic-  i.">*^  ?«  -oi.;  c  .ie'*,sf  -  ••r-ir-  n  full 
force  and  ellect 


The  liability  of  Ihe  Surety  shall  not  be  discharfed  by  any  payment  or  succession  of  payments  h*reun«e-  u~i«j  and  until  such 
paymeni  or  payments  shall  amount  in  the  auretate  to  the  penalty  of  ihe  bond,  but  in  no  even:  s.-.i..  ,-c  Sureiy's  oblifation 
henundir  exceed  the  amount  of  said  penalty  The  Surety  agrees  to  furnish  written  notice  to  liic  Iniersiaie  Commerce 
Commission  forthwith  of  all  suits  filed,  judgemenu  rendered,  and  payments  made  by  said  Surety  under  this  bond 


s  effective  the 


day  of , 


19 


,.  J2:01 

am      >>r,ci-:i  time  at  the  address  of  Ihe     Pnncipal  as  stated  hcrem  and  thai)  coatinui  .,'   force  until  tcrminaicd  as 

hereinaiic;  pio.ided  The  Pnncipal  or  the  Surety  may  ai  any  tune  cancel  this  bond  by  -irrnen  nonce  to  the  Interstate 
Commerce  Commission  at  its  office  in  Washinfton.  DC.  such  cancelUUon  to  become  ef!ecii»t  ihir<v  30  a«»!  ».'  e- 
actual  receipt  of  said  notice  by  the  Commission  on  the  prescribed  Fonr  BMC-i6  Noute  o'  'jnceliinon  Motor  Cimer  md 
Broker  Surety  Bond  The  Surety  shall  not  be  liable  hereunder  for  the  runner  -  »-.  aimtfes  .leremBeiore  iticn^i  wbic- 
anse  as  ihe  resuli  of  any  contracts,  agreemenu.  undertakings,  or  anaagemen.i  rr.tac  ?>  ne  Pr-.rc  p«  io-  <ht  juopivini  o" 
iransponaiion  after  the  termination  of  ihis  bond  as  herein  provided,  bui  such  terre^r.i.ioc  »&•.;  no  ifiec  .'it  uss-v  of  -n. 
S-jreu  •!«•« jrde-  (of  the  paymeni  of  any  such  damages  arising  as  Ibe  result  of  eon.r»!:>s  «grtemenu  or  i-'inifner;  ;  mH' 
by  \!\'  =■■  ~    ji    :or  Ihe  supplying  of  uansporuiion  prior  to  the  dale  such  lermintuori  setomes  t'.'.ta-.ft 


The  receipt  of  Uiis  niiag  by  the  Commiuion  certifies  that  a  Btoker  Sure  .  Bene  r-.is  a«en  :isw.ed 
identified  oc  the  face  of  this  form,  and  that  such  company  is  qualified  to  make  ihii  nuoj  unat-  s«;  .or  ■■* 
the  Code  of  h.'dcral  Rcfulauens, 


;cmotr-. 
nue  49  of 
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f     ■:"  U.S.C.  1001. 


IN   WITNESS   U'KEREOF,   ihe   saiC    Pnnopai   ana   Sureiv   ;;a^e    fxeculed  this  instrument  on  the 

2a.   of  ,  19 . 


PRINCIPAL 


SURETY 


N'arne 


V-.. 


[SEAL] 


By 


(S f^c.^.'-e   s"tf   Tillt) 


By 


(Slinalurt  and  Title) 


Witnf 


"ess 
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5'ede  r  al 


gr.wa.    A.-.fr.ini»tr*tion 


OF' 


:nf>     .s,  ,    *v     _  nSUMER  assistaiCC 


Iooc«:£~  < 


DE3:3sa-::n  :c  aGEV;  ■  -gTOR  CARRIERS  AND  B»-:«£: 


*n:  :c»?=£;'  nam-:  >-  >=?  £=  >  5»cker  and  aooress,  imcluOing  zip  xci 


»^'<- 


SIGNATIIRE 


IgSTMSCTZOKS  »»yu.tt^3r.t     ;ov«r-i„-,j     ^"^"ii     !•*.,  ;n4 1  .  sr-     J7     p«r»on»     upo/s     »fto«    court     proctf    m*y    6»     »«rv«rf     «r» 

flr«jcrjj>»<*   -I    * »   -    ^.«      .'-"<*      '•    t*»':iS»-T       .4j;   if«i-i  JR-Ji    ~-«    .'•«iyn«t»rf  tor  »tcfi   ttttm   ut  or   tArsugh  whicn   t/i«  c*.m»r 
or  troktr  opart  f      •«c,i  ^j^.-to.n      «»*^c.«cion  or  eerporttier.    3»»ijn*t»d  mujt   r»»id»  iji    cJ!»  $ttf  tor  which  atMifntttg 
t    -*rr.»r  Jr  aro«»r    ■«'    i*i^}ni'.t    -.i_»»«.  ."^•^»•!'   'or   t*»    »;«s«    „-.   wftic-ft   ,'>«,»A»    r»»id»»/    4nd,    tttf  otficxt.t   mty  6« 
J««i}n*:»<(   s.-j-r    ;--'    luci    li.'ic.i.    t    «?.'•••«--  »'    «--'■    .*    ! jrni.th»<S   with    thi*   d»§ign*tloB 


K>r  .ALtmrrAAUr  «.■  «ji  a^aac-s  a^tfraa*. 


f:L/  f»«  0«lSH»Ai   Bign»il  copy  with    thm   :ni-.rt-~«»    *;»ncn 
iijn*a   copy    thoaid   »•    .'i-»<*   » i  ^•■'    •■1»    *o<.-i    ;.! .'    »*:-    »;*:« 


r-Aroujrt   whxcd    tJ>»  oparttxoe   lm  contfuct**.    tB«   o.i»   copy 


CUKHatS  ui  dm*ijn*tion  msf  *•  »•<»•  o/^.'  5'  •.lino  with  tht'nTVk  lamvr^C*  trUiCh,  I  00ft  form  mX-3  wltft  t.1«  ICC  whic^. 
■ufc  iw  compimfd  tor  «-.  ic^c**  .';»•  *:•.,.'  i»i  ;;■•«;  ,aji»  tr*  'j»c««*«xy  -  Copimt  ot  nmi  d»ngn*txoBt  nrn^d  co  &•  f«r: 
3rti»    to    c.lo»»    »t*:»«   ,tfct»<i   3f   UM  chtag*  at  ami  tlliag.      Bltjimr    IHVIVZDVKL  or  ■lAlfntT   el»MxfB*tiena  mty   b*  m*d» 


;«r 


^uriuant  to  s«ctior,  .OJJO  s  3.'  •-.■'.•  ;-'.»'«-ii^«  cMHwr-a  Ar-r,  »ad  ru.,**  a.'wS  r*7«l»tlon«.  th«  C4rri«r  or  Dronar  n» 
tJK-rm  n«r»ey  l««iyr.»t««  -.-i«  fo.,c~..-i<;  •■««►■■  .«  »  -»  ,^:'"  »•!.-»  ?roc«»»  i.««u»d  Oy  liiy  court  ;.n  »ny  •ction  4q»i.n»t  t.i« 
;»m«r  a«y  a«  ••r»»i3  »/•  t.-i«  •tit*  •^••••c  s>,j»  .^..- ,  «  .it^w .  «dc(r»««  -f  0  Jo*  »0T  «<rc»pt»Ai«,,  ,  City,  uid  iip  Co<S« 
.'or   »*ch    tctf   i-n   »ftic/i    ois«.'«tion»    j«a  A*  cafl<<uce><. 


Approved    &V    ONI    tto       JliO-OOOi 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Grants  and  Agreements  Witti 
Institutions  of  Higher  Educatior' 
Hospitals,  and  Other  Non-Profit 
Organizations 

AGENCY;  OtTice  of  the  Secretary,  DoD. 

achon:  Notice  of  applicability  of  OMB 
Circular  A-110. 

SUMMARY:  The  nffice  of  Management 
i:i  1  B.vitt"   OMB)  published  a  revised 


OMB  Circular  A-110,  "Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  ( J' her  Nor. 
Profit  Organizations,"  on  N  member  29 
1993  (58  FR  62992).  The  D»  pdrtm*  it  of 
Defense  (DoD)  is  issuing  a  prop*  -se  i  m  e 
to  incorporate  the  revised  provisions  at 
32  CFR  Part  32  (see  proposed  rule 
elsewhere  in  this  separate  part  of  the 
Federal  Register).  Until  that  rulemakint; 
is  completed,  DoD  will  apply  the 
uniform  Federal  administrative 
requirements  in  the  November  199 J 
revision  of  OMB  Circular  A-110,  by 


incorporating  terms  and  conditions  in 
grants  and  agreements  with  universitois 
and  other  nonprofit  organizations 
FOR  FURTHER  INFORMATION  CONTACT;  Ur. 
M   Heri)si,  ''04-614-0205    Before 
caUmsi.  see  proposed  rule  elsewhere  m 
this  separate  part    if  the  Federal 
Register 

Da-ec    A:;au'-'  1  *    l-^Mb 
Lipda  M   Bvnum, 

Altematf  '"^SD  Feaerai  Register Uaison 
Officer  Department  of  Defense. 
[FR  Do(    qf. -:iO-5  Filed  8-2''-0fi-  fl-45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Parts  21,  22,  28,  32,  33,  and  34 

RIN  0790-AG28 

DoD  Grant  and  Agreement  Regulations 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Defense  is 

taking  the  next  step  toward  establishing 
the  DoD  Grant  and  Agreement 
Regulations.  They  are  being  established 
to  satisfy  a  need  for  uniform  policies 
and  procedures  for  DoD  Components' 
award  and  administration  of  grants  and 
cooperative  agreements. 

The  Department  of  Defense  proposes 
to  add  four  new  parts  and  to  make 
minor  amendments  that  update  two  of 
the  four  existing  parts  of  the  DoD  Grant 
and  Agreement  Regulations.  The  four 
proposed  new  parts;  address  DoD 
Components'  overall  management  of 
grant  and  agreement  functions;  set  forth 
DoD  Components'  and  grants  officers' 
responsibilities  related  to  the  award  and 
administration  of  grants  and 
agreements;  implement  administrative 
requirements  in  ON4B  Circular  A-110 
for  grants  and  agreements  awarded  to 
institutions  of  higher  education  and 
other  nonprofit  organizations;  and 
establish  administrative  requirements 
for  awards  to  commercial  organizations. 
The  proposed  minor  amendments  to 
two  existing  parts:  provide  DoD-specific 
procedures  related  to  Govemmentwide 
restrictions  on  lobbying;  and  update 
administrative  requirements  for  awards 
to  State  and  local  governments,  to 
conform  with  recent  changes  in  statutes 
and  statutory  implementation. 
DATES:  Comments  are  due  on  or  before 
October  25,  1996. 

ADDRESSES:  Forward  comments  to 

ODDR&E(R),  ATTN;  Mark  Herbst,  3080 

Defense  Pentagon,  Washington,  DC 

20301-3080. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Herbst.  (703)  614-0205. 

SUPPLEMENTARY  INFORMATION: 

Steps  Taken  to  Date  To  Establish  the 
DoD  Grant  and  Agreement  Regulations 

In  1992,  the  Department  of  Defense 
(DoD)  took  the  first  step  toward 
establishing  the  DoD  Grant  and 
Agreement  Regulations.  At  that  time 
(see  57  FR  6199.  Februan,-  21.  1992), 
DoD  redesignated  into  Subchapter  B  of 
Chapter  I  of  Title  32  of  the  Code  of 
Federal  Regulations  three 
Govemmentwide  rules;  debarment, 
suspension,  and  drug-free  workplace 


requirements,  now  at  32  CFR  Part  25; 
lobbying  restrictions,  now  at  32  CFR 
Part  28;  and  administrative 
requirements  for  grants  and  cooperative 
agreements  to  State  and  local 
governments,  now  at  32  CFR  Part  33. 

The  Department  of  Defense  now  takes 
the  second  step  toward  establishing  the 
regulations.  In  this  second  step,  the 
Department  proposes  to  make  minor 
amendments  to  update  the  existing  parts 
28  and  33  in  Subchapter  B  of  Chapter 
I,  and  to  adopt  the  new  parts  21,  22,  32, 
and  34. 

Additional  Information  About  Proposed 
Amendments  to  Parts  28  and  33 

The  proposed  amendments  to  part  28, 
"New  Restrictions  on  Lobbying,"  would 
implement  the  DoD-specific  statutory 
authority  to  waive  certain  restrictions. 
The  proposed  amendments  to  part  33, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,"  are 
needed  to  implement  the  Resource 
Conservation  and  Recovery  Act  (42 
U.S.C.  6962)  and  statutory  changes 
made  by  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

.Additional  Information  .About  Proposed 
Parts  21  and  22 

Parts  21  and  22  primarily  establish 
internal  DoD  policies  and  procedures. 
Part  21  addresses  DoD  Components' 
overall  management  of  grant  and 
cooperative  agreement  functions.  Part 
22  outlines  grants  officers'  and  DoD 
Components'  responsibilities  related  to 
the  award  and  administration  of  grants 
and  cooperative  agreements. 

In  addition  to  establishing  internal 
pohcies  and  procedures,  the  proposed 
parts  21  and  22  implement  several 
statutes  that  apply  to  DoD  grants  and 
agreements,  including:  requirements  in 
31  U.S.C.  6101,  et  seq.,  to  report  data  on 
assistance  awards  and  programs 
(implemented  in  subpart  C,  part  21); 
provisions  of  31  U.S.C.  6301,  et  seq., 
concerning  the  appropriate  use  of  grants 
and  cooperative  agreements 
(implemented  in  subpart  B,  part  22); 
and  statutes  concerning  the  use  of 
competitive  procedures,  such  as  10 
U.S.C.  2374  (implemented  in  subpart  C, 
part  22),  which  was  enacted  by  the 
Federal  Acquisition  Streamlining  Act  of 
1994. 

To  reduce  burdens  on  recipients, 
section  22.510  of  the  proposed  part  22 
allows  a  streamlined  certification 
method  that  reduces  the  paperwork 
associated  with  obtaining  required 
certifications.  This  is  consistent  with 
the  National  Performance  Review's 
recommendation  that  the  Government 
explore  methods  for  eliminating 


needless  paperwork  by  simplifying  the 
compliance  certification  process,  a 
recommendation  that  the  Department  of 
Defense  heartily  supports.  The 
Department  expects  that  initiatives  to 
increase  the  use  of  electronic  commerce 
in  agency  announcements  of  programs, 
recipients'  submission  of  proposals,  and 
transmission  of  award  doctmients, 
ultimately  will  enable  even  less 
burdensome  means  for  obtaining 
required  certifications  than  the  method 
proposed  in  part  22. 

One  section  within  subpart  E  of  the 
proposed  part  22  is  reserved,  because 
DoD  intends  to  redesignate  an  existing 
rule  into  that  section  when  part  22  is 
finalized.  That  rule,  currently  codified 
at  32  CFR  Part  23,  implements  a  law 
concerning  military  recruiters'  access  to 
university  campuses. 

Additional  Information  About  Proposed 
Part  32 

The  proposed  part  32  specifies 
administrative  requirements  for  grants 
and  cooperative  agreements  with 
universities  and  other  non-profit 
organizations.  It  thereby  implements  the 
Govemmentwide  guidance  in  the 
updated,  DMB  Circular  A-1 10, 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations." 

During  the  comment  period  on  the 
proposed  part  32,  and  imtil  DoD  adopts 
a  final  version  as  its  implementation  of 
the  November.  1993,  version  of  OMB 
Circular  A-110  |58  FR  62992).  DoD 
Components  v«rill  incorporate  terms  and 
conditions  in  grants  and  cooperative 
agreements  to  universities  and  other 
nonprofit  entities  that  provide  for 
recipients'  administration  of  those 
awards  in  accordance  with  that  updated 
version  of  the  Circular.  Most  DoD 
Components'  awards  already  do  so.  an 
interim  practice  that  was  authorized  in 
Febmary,  1994.  By  standardizing  this 
interim  practice  within  the  remaining 
DoD  Components.  DoD  will  provide 
imiform  requirements  that  parallel  those 
of  other  Federal  agencies,  thereby 
alleviating  unnecessary  burdens  on 
recipients.  Award  terms  and  conditions 
will  provide  for  compliance  with  part 
32  when  it  is  finalized,  superseding  the 
interim  practice. 

The  proposed  part  32  adopts  the 
language  of  the  updated  OMB  Circular, 
except  for  clarifying  changes  and  a  few 
changes  to  reduce  paperwork 
requirements  and  conform  the  mle  to 
recent  changes  in  regulation  and  statute. 
None  of  the  clarifying  changes  are 
intended  to  deviate  fi'om  the  substance 
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in  the  Circular.  The  few  other  changes 
are  as  follows: 

•  In  Iteeping  with  the  spirit  of  the 
National  Performance  Review  and  the 
Circular,  the  proposed  section  32.44 
would  reduce  reporting  and  record 
keeping  burdens  on  small  entities.  It 
provides  that  recipients  that  receive  less 
than  $10  million  annually  in  contract 
and  grant  funding  will  not  be  required 
to  have  written  procurement 
procedures  With  this  change,  the 
requirements  of  part  32  will  be  more 
comparable  to  those  applicable  to 
contrartors  under  the  Federal 
Acquisition  Regulations. 

•  The  proposed  part  32  deletes 
provisions  of  the  Circular  concerning 
the  Cash  .Management  Improvement  Act 
(CMI.M  The  Circular  language  was 
based  on  the  Department  of  Treasury's 
origmal  implementation  of  CMIA, 
which  applied  the  Act's  provisions  to 
some  state  universities.  Subsequent  to 
OMB's  issuance  of  the  Circular, 
however,  the  Department  of  Treasury 
amended  its  regulations  implementing 
CMIA,  to  exclude  state  universities  from 
the  coverage. 

•  The  proposed  part  32  updates 
references  to  the  small  purchase 
threshold  (previously  $25,000)  fixed  at 
41  use.  403(11],  to  reflect  the 
simplified  acquisition  threshold 
{currently  $100,000)  established  at  41 
U.S.C.  403(11)  by  the  Federal 
Acquisition  Streamlining  Act  of  1994. 

•  The  proposed  section  32.25  deletes 
Qrcular  language  that  authorizes  a 
Federal  agency  to  waive  the  requirement 
for  recipients  to  obtain  the  agency's 
approval  before  initiating  a  one-time, 
no-cost  extension  of  an  award  for  a  12- 
month  period.  The  language  is  deleted 
because  DoD  incremental  funding 
policies  are  to  use  a  given  fiscal  year's 
appropriations  to  support  programmatic 
effort  for  specified  periods  (e.g., 
research  funds  usually  are  for  effort  only 
through  the  first  three  months  of  the 
next  fiscal  year).  DoD  Components 
therefore  must  scrutinize  requests  for 
no-cost  extensions,  when  those 
extensions  could  lengthen  by  a  year  the 
period  during  which  a  given  fiscal 
year's  appropriations  would  be  used. 

.Additional  Information  About  Proposed 
Part  34 

The  proposed  part  34  specifies 
administrative  requirements  for  grants 
and  for  most  cooperative  agreements 
with  commercial  organizations. 
Consistent  with  the  updated  0MB 
Circular  A-110.  which  states  that 
"Federal  agencies  may  apply  the 
provisions  of  this  Circular  to 
commercial  organizations  .  .  .  ,"  the 
proposed  part  34  uses  the  Circular  as  its 


bfisis.  It  necessarily  differs  from  Circular 
A-110  in  areas  (e.g.,  exempt  property) 
where  the  Circular's  provisions  are 
specifically  written  for  educational  and 
nonprofit  organizations.  In  some  other 
areas,  such  as  procurement  standards, 
the  proposed  part  34  lessens 
requirements  and  reduces 
administrative  burdens  that  otherwise 
would  be  applied  to  commercial 
organizations. 

Remaining  Step  To  Establish  the  DoD 
Grant  and  Agreement  Regulations 

The  final  major  step  in  establishing 
the  DoD  Grant  and  Agreement 
Regulations  will  be  to  adopt  one 
additional  part  on  selected  research 
agreements  with  commercial 
organizations.  That  part,  which 
currently  is  being  prepared,  is  intended 
to  provide  more  flexible  administrative 
requirements  than  those  in  the  proposed 
part  34.  The  greater  flexibility  would  be 
available  for  a  certain  class  of  research 
agreements  that  is  designed  to  help 
integrate  the  defense  and  non-defense 
portions  of  the  U.S.  technology  and 
industrial  bases. 

Executive  Order  12866 

The  proposed  part  32  was  determined 
to  be  a  "significant  regulatory  action," 
as  defined  by  Executive  Order  12866,  by 
the  Administrator  of  OMB's  Office  of 
Information  and  Regulatory  Affairs.  The 
Department  of  Defense  believes  that 
none  of  the  proposed  rules  will:  (1)  have 
an  aimual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act  of  1980  [5 
U.S.C.  605(b)] 

These  regulatory  actions  will  not  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3500  et  seq.) 

These  regulatory  actions  will  not 
impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act.  Reporting 


and  recordkeeping  requirements  in  the 
proposed  parts  32  and  34  are  those 
promulgated  by  the  updated  OMB 
Circular  A-110.  which  the  Office  of 
Mangement  and  Budget  proposed  in 
August,  1992  [57  FR  390181,  asking  for 
public  comments,  and  finalized  in 
November,  1993  [58  FR  62992}. 

List  of  Subjects 

32  CFR  Part  21 

Grant  programs.  Grants 
administration. 

32  CFR  Part  22 

Accounting,  Grant  programs.  Grants 
administration.  Intergovernmental 
relations,  Reporting  and  recordkeeping 

requirements. 

32  CFR  Part  28 

Grant  programs.  Loan  programs, 
Lobbying,  Penalties,  Reporting  and 
recordkeeping  requirements. 

32  CFR  Part  32 

Accounting,  Colleges  and  universities, 

Grant  programs.  Grants  administration. 
Hospitals,  Nonprofit  organizations, 
Reporting  and  recordkeeping 
requirements. 

32  CFR  Part  33 

Accounting,  Grant  programs.  Grants 
administration,  Indians, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

32  CFR  Part  34 

Accounting,  Business  and  industry. 
Grant  programs.  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  Title  32  of  the  Code  of 
Federal  Regulations,  Chapter  I, 
Subchapter  B,  is  proposed  to  be 
amended  as  follows. 

1.  The  heading  of  Subchapter  B  is 
proposed  to  be  revised  to  read  as 
follows: 

SUBCHAPTER  B— DoD  GRANT  AND 
AGREEMENT  REGULATIONS 

2.  Part  21  IS  proposed  to  be  added  to 
read  as  follows: 

PART  21— DoD  GRANTS  AND 
AGREEMENTS— GENERAL  MATTERS 

Subpart  A — Defense  Grant  and  Agreement 
Regulatory  System 

Sec. 

21.100  Scope. 

21,105  Authority,  purpose,  and  issuance. 

21.110  Applicability  and  relationship  to 

acquisition  regulations. 

21.115  CompUanceand  implementation. 

21.120  Publication  and  maintenance. 

21.125  Deviations. 

21.130  Definitions. 
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Subpart  B — Authorities  and 
Responsibilities 

21.200  F*urpose. 

21.205  DoD  Components'  authorities. 

21.210  Vesting  and  delegation  of  authority. 

21.215  Contracting  activities. 

21.220  Grants  of?icpr<; 

Subpart  C — Grants  Information 

21.300    Purpose. 

21.305    Defense  Assistance  Awards  Data 

System. 
21.310    Catalog  of  Federal  Domestic 

Assistance. 
21.315    Uniform  grants  and  agreements 

numbering  system. 
Authority:  5  U.S.C.  301  and  10  U.S.C  113. 

Subpart  A— Defense  Grant  and 
Agreement  Regulatory  System 

§21.100    Scope. 

The  purposes  of  this  part,  which  is 
one  portion  of  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs),  are 
to: 

(a)  Provide  general  information  about 
the  DoDGARs. 

(b)  Set  forth  general  policies  and 
procedures  related  to  DoD  Components* 
overall  management  of  functions  related 
to  grants  and  cooperative  agreements. 

§21.105    Auttiortty,  purpose,  and  issuance. 

(a)  DoD  Directive  3210.6  ^  established 
the  Defense  Grant  and  Agreement 
Regulatory  System  (DGARS).  The 
directive  authorized  publication  of 
policies  and  procedures  comprising  the 
DGARS  in  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs),  in 
DoD  instructions,  and  in  other  DoD 
publications,  as  appropriate.  Thus,  the 
DoDGARs  are  one  element  of  the 
DGARS, 

(b)  The  purposes  of  the  DoDGARs,  in 
conjunction  with  other  elements  of  the 
DGARS,  are  to  provide  uniform  policies 
and  procedures  for  grants  and 
cooperative  agreements  awarded  by  DoD 
Components,  in  order  to  meet  DoD 
needs  for: 

(1)  Efficient  program  execution, 
effective  program  oversight,  and  proper 
stewardship  of  Federal  funds. 

(2)  Compliance  with  relevant  statutes; 
Executive  orders;  and  applicable 
guidance,  such  as  Office  of  Management 
and  Budget  (0MB)  circulars. 

(3)  Collection  from  DoD  Components, 
retention,  and  dissemination  of 
management  and  fiscal  data  related  to 
grants  and  agreements. 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Infonnation  Service.  5285  Port 
Royal  Road,  Springfield.  VA  22161.  Authorized 
users  may  also  obtain  copies  from  the  Defense 
Technical  Information  Center,  8725  John  J. 
Kingman  Rd.,  Suite  0944,  Fort  Belvoir,  VA  22060- 
6218. 


(c)  The  Director  of  Defense  Research 
and  Engineering,  or  his  or  her  designee: 

(1)  Develops  and  implements  DGARS 
policies  and  procedures. 

(2)  Issues  and  maintains  the  DoD 
Grant  and  Agreement  Regulations  and 
other  DoD  publications  that  comprise 
the  DGARS. 

§21.110     Applicability  anc  '•etationship  to 
acquisition  regulations 

la)  Applicability  to  grants  and 
cooperative  agreements.  The  DoD  Grant 
and  Agreement  Regulations  (DoDGARs) 
apply  to  all  DoD  grants  and  cooperative 
agreements. 

(b)  Applicability  to  other 
nonprocurement  instruments.  (1)  In 
accordance  with  DoD  Directive  3210.6, 
the  DoDGARs  may  include  rules  that 
apply  to  other  nonprocurement 
instruments,  when  specifically  required 
in  order  to  implement  a  statute, 
Executive  order,  or  Govemmentwide 
rule  that  applies  to  other 
nonprocurement  instruments,  as  well  as 
to  grants  and  coop>erative  agreements. 
For  example,  the  rule  on 
nonprocurement  debarment  and 
suspension  in  32  CFR  part  25,  subparts 
A  through  E.  applies  to  all 
nonprocurement  transactions,  including 
grants,  coof)erative  agreements, 
contracts  of  assistance,  loans  and  loan 
guarantees  (see  definition  of  "primary 
covered  transaction"  at  32  CFR 
25.110(a)(l)(i)). 

(2)  The  following  is  a  list  of  DoDGARs 
rules  that  apply  not  only  to  grants  and 
cooperative  agreements,  but  also  to 
other  types  of  nonprocurement 
instruments: 

(i)  Requirements  for  reporting  to  the 
Defense  Assistance  Award  Data  System, 
in  subpart  C  of  this  part. 

(ii)  The  rule  on  nonprocurement 
debarment  and  suspension  in  32  CFR 
part  25,  subparts  A  through  E. 

(iii)  Drug-free  workplace  requirements 
in  32  CFR  part  25.  subpart  F. 

(iv)  Restrictions  on  lobbying  in  32 
CFR  part  28. 

(v)  Administrative  requirements  for 
grants,  cooperative  agreements,  and 
other  financial  assistance  to: 

(A)  Universities  and  other  nonprofit 
organizations,  in  32  CFR  part  32. 

(B)  State  and  local  governments,  in  32 
CFR  part  33. 

(3)  Grants  officers  should  be  aware 
that  each  rule  that  applies  to  other  types 
of  nonprocurement  instruments  (i.e., 
other  than  grants  and  cooperative 
agreements)  states  its  applicability  to 
such  instruments.  However,  grants 
officers  must  exercise  caution  when 
determining  the  applicability  of  some 
Govemmentwide  rules  that  are  included 
in  the  DoDGARs,  because  a  term  may  be 


defined  differently  in  a 
Govemmentwide  mle  than  it  is  defined 
elsewhere  in  the  DoDGARs.  For 
example,  the  Govemmentwide 
implementation  of  the  Dmg-Free 
Workplace  Act  of  1988  (32  CFR  part  25, 
subpart  F)  states  that  it  applies  to  grants, 
but  defines  "grants"  to  include 
cooperative  agreements  and  other  forms 
of  financial  assistance. 

(c)  Relationship  to  acquisition 
regulations.  The  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  parts  1-53), 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DEARS)  (48 
CFR  parts  201-270),  and  DoD 
Component  supplements  to  the  FAR 
and  DEARS  apply  to  DoD  Components' 
procurement  contracts  used  to  acquire 
goods  and  services  for  the  direct  bienefit 
or  use  of  the  Federal  Government. 
PoUcies  and  procedures  in  the  FAR  and 
DEARS  do  not  apply  to  grants, 
cooperative  agreements,  or  other 
nonprocurement  transactions  unless  the 
DoE)GARs  specify  that  they  apply. 

§  21 .11 5    Compliance  and  Implamentation. 

The  Head  of  each  DoD  Component 
that  awards  or  administers  grants  and 
cooperative  agreements,  or  his  or  her 
designee: 

(ajls  responsible  for  ensuring 
compliance  with  the  DoDGARs  within 
that  DoD  Component. 

(b)  May  authorize  the  issuance  of 
regulations,  procedures,  or  instmctions 
that  are  necessary  to  implement  DGARS 
policies  and  procedures  within  the  DoD 
Component,  or  to  supplement  the 
DoDGARs  to  satisfy  needs  that  are 
specific  to  the  DoD  Component,  as  long 
as  such  regulations,  procedures,  or 
instructions  do  not  impose  additional 
costs  or  administrative  burdens  on 
recipients  or  potential  recipients.  Heads 
of  DioD  Components  or  their  designees 
shall  establish  policies  and  procedures 
in  areas  where  uniform  policies  and 
procedures  throughout  the  DoD 
Component  are  required,  such  as  for: 

(1)  Requesting  class  deviations  from 
the  DoDGARs  (see  §  21.125)  or 
exemptions  from  the  provisions  of  31 
U.S.C.  6301  et  seq.,  that  govern  the 
appropriate  use  of  contracts,  grants,  and 
cooperative  agreements  (see  32  CFR 
22.220). 

(2)  Etesignating  one  or  more  Grant 
Appeal  Authorities  to  resolve  claims, 
disputes,  and  appeals  (see  32  CFR 
22.815). 

(3)  Reporting  data  on  assistance 
awards  and  programs,  as  required  by  31 
U.S.C.  chapter  61  (see  subpart  C  of  this 
part). 

(4)  Prescribing  requirements  for  use 
and  disposition  of  real  property 
acquired  under  awards,  if  the  DoD 
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Component  makes  any  awards  to 
institutions  of  higher  education  or  to 
other  nonprofit  organizations  under 
which  real  property  is  acquired  in 
whole  or  in  part  with  Federal  funds  (see 
32  CFR  32.32). 

§21.120    PutJiication  and  maintenance 

(a)  The  DoDGARs  are  published  as 
Chapter  I.  Subchapter  B.  Title  32  of  the 
Code  of  Federal  Regulations  (CFR)  and 
in  a  separate  loose-leaf  edition.  The 
loose-leaf  edition  is  divided  into  parts, 
subparts,  and  sections,  to  parallel  the 
CFR  publication.  Cross-references 
within  the  DoDGARs  are  stated  as  CFR 
citations  (e.g.,  a  reference  to  section 
21.115  in  part  21  would  be  to  32  CFR 
21.115). 

(b)  Updates  to  the  DoDGARs  are 
published  in  the  Federal  Register. 
When  finalized,  updates  also  are 
published  as  Defense  Grant  and 
Agreement  Circulars,  with  revised  pages 
for  the  separate,  loose-leaf  edition. 

(c)  Revisions  to  the  DoDGARs  are 
recommended  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E)  by  a 
standing  working  group.  The  DDR&E, 
Director  of  Defense  Procurement,  and 
each  Military  Department  shall  be 
represented  on  the  working  group. 
Other  DoD  Components  that  use  grants 
or  cooperative  agreements  may  also 
nominate  representatives.  The  working 
group  meets  when  necessary. 

§21.125    Deviations. 

(a)  The  Head  of  the  DoD  Component 
or  his  or  her  designee  may  authorize 
individual  deviations  from  the 
DoDGARs,  which  are  deviations  that 
affect  only  one  grant  or  agreement,  if 
such  deviations  are  not  prohibited  by 
statute,  executive  order  or  regulation. 

(b)  Class  deviations  that  affect  more 
than  one  grant  or  agreement  must  be 
approved  in  advance  by  the  Director, 
Ciefense  Research  and  Engineering 
(DDR&E)  or  his  or  her  designee.  Note 
that  0MB  concurrence  also  is  required 
for  deviations  from  two  parts  of  the 
DoDGARs,  32  CFR  parts  32  and  33,  in 
accordance  with  32  CFR  32.4  and  33.6, 
respectively. 

(c)  Copies  of  justifications  and  agency 
approvals  for  individual  deviations  and 
written  requests  for  class  deviations 
shall  be  submitted  to:Deputy  Director, 
Defense  Research  and  Engineering, 
ATTN:  Research.  3080  Defense 
Pentagon,  Washington  D.C.  20301-3080. 

(d)  Copies  of  requests  and  approvals 
for  individual  and  class  deviations  shall 
be  maintained  in  award  files. 
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21.130    Definitions. 
Acquisition.  The  acquiring  (by 
urchase,  lease,  or  barter)  of  property  or 


services  for  the  direct  benefit  or  use  of 
the  United  States  Government  (see  more 
detailed  definition  at  48  CFR  2.101).  In 
accordance  with  31  U.S.C.  6303, 
procurement  contracts  are  the 
appropriate  legal  instruments  for 
acquiring  such  property  or  services. 

Assistance.  The  transfer  of  a  thing  of 
value  to  a  recipient  to  carry  out  a  pubUc 
purpose  of  support  or  stimulation 
authorized  by  a  law  of  the  United  States 
(see  31  U.S.C.  6101(3)).  Grants  and 
cooperative  agreements  are  examples  of 
legal  instnutnents  used  to  provide 
assistance. 

Contract.  See  the  definition  for 
procurement  contmct  in  this  section. 

Contracting  activity.  An  activity  to 
which  the  Head  of  a  DoD  Component 
has  delegated  broad  authority  regarding 
acquisition  functions,  pursuant  to  48 
CFR  1.601. 

Contracting  officer.  A  person  with  the 
authority  to  enter  into,  administer,  and/ 
or  terminate  contracts  and  make  related 
determinations  and  findings.  A  more 
detailed  definition  of  the  term  appears 
at  48  CFR  2.101. 

Cooperative  agreement.  A  legal 
instrument  whidi,  consistent  with  31 
U.S.C.  6305,  is  used  to  enter  into  the 
same  kind  of  relationship  as  a  grant  (see 
definition  "grant"),  except  that 
substantial  involvement  is  expected 
between  the  Department  of  Defense  and 
the  recipient  when  carrying  out  the 
activity  contemplated  by  the 
cooperative  agreement.  The  term  does 
not  include  "cooperative  research  and 
development  agreements"  as  defined  in 
15  U.S.C.  3710a. 

Deviation.  The  issuance  or  use  of  a 
poUcy  or  procedure  that  is  inconsistent 
with  the  DoDGARs. 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Defense  Agencies,  and 
DoD  Field  Activities. 

Grant.  A  legal  instrument  which, 
consistent  with  31  U.S.C.  6304,  is  used 
to  enter  into  a  relationship: 

(1)  The  principal  purpose  of  which  is 
to  transfer  a  thing  of  vedue  to  the 
recipient  to  carry  out  a  pubUc  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States,  rather  than 
to  acquire  property  or  services  for  the 
Department  of  Defense's  direct  benefit 
or  use. 

(2)  In  which  substantial  involvement 
is  not  expected  between  the  Department 
of  Defense  and  the  recipient  when 
carrying  out  the  activity  contemplated 
by  the  grant. 

Grants  officer.  An  official  with  the 
authority  to  enter  into,  administer,  and/ 
or  terminate  grants  or  cooperative 
agreements. 


Nonprocurement  instrument.  A  legal 
instrument  other  than  a  procurement 
contract.  E.xamples  include  instruments 
of  financial  assistance,  such  as  grants  or 
cooperative  agreements,  and  those  of 
technical  assistance,  which  provide 
services  in  lieu  of  money. 

Procurement  contract.  A  legal 
instrument  which,  consistent  with  31 
U.S.C.  6303,  reflects  a  relationship 
between  the  Federal  Government  and  a 
State,  a  local  government,  or  other 
person  when  the  principal  purpose  of 
the  instrument  is  to  acquire  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government.  See  the  more 
detailed  definition  for  contract  at  48 
CFR  2.101. 

Recipient.  An  organization  or  other 
entity  receiving  a  grant  or  cooperative 
agreement  from  a  DoD  Component. 

Subpart  B — Authorities  and 
Responsibilities 

§21.200    Purpose. 

This  subpart  describes  the  sources 
and  flow  of  authority  to  use  grants  and 
cooperative  agreements,  and  assigns  the 
broad  responsibilities  associated  with 
DoD  Components'  use  of  such 
instruments. 

§21.205    DoD  Components  auttiortties. 

(a)  In  accordance  with  31  U.S.C.  6301 
et  seq.,  DoD  Components  shall  use 
grants  and  cooperative  agreements  as 
legal  instruments  reflecting  assistance 
relationships  between  the  United  States 
Government  and  recipients. 

(b)  Unlike  the  use  of  procurement 
contracts  (for  which  Federal  agencies 
have  inherent.  Constitutional  authority), 
use  of  grants  or  cooperative  agreements 
requires  specific  statutory  authority. 
DoD  Components  may  award  grants  and 
cooperative  agreements  under  a  number 
of  statutory  authorities  that  fall  into 
three  categories: 

(1)  Authorities  that  statutes  provide  to 
the  Secretary  of  Defense.  These 
authorities  generally  are  delegated  by  - 
the  Secretary  of  Defense  to  Heads  of 
DoD  Components,  usually  through  DoD 
directives,  instructions,  or  policy 
memoranda  that  are  not  part  of  the 
Defense  Grant  and  Agreement 
Regulatory  System.  Examples  of 
statutory  authorities  in  this  category  are: 

(i)  Authority  under  10  U.S.C.  2391  to 
make  grants  or  conclude  cooperative 
agreements  to  assist  State  and  local 
govermnents  in  planning  and  carrying 
out  conmiunity  adjustments  and 
economic  diversification  required  by 
changes  in  military  installations  or  in 
DoD  contracts  or  spending  that  may 
have  a  direct  and  significant  adverse 
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consequence  on  the  affected 
community. 

(ii)  Authority  under  10  U.S.C.  2413  to 
enter  into  cooperative  agreements  with 
entities  that  furnish  procurement 
technical  assistance  to  businesses. 

(2)  Authorities  that  statutes  may 
provide  directly  to  Heads  ofDoD 
Components.  For  example,  10  U.S.C. 
2358  authorizes  the  Secretaries  of  the 
Military  Departments,  in  addition  to  the 
Secretary  of  Defense,  to  perform 
research  and  development  projects 
through  grants  and  cooperative 
agreements.  A  Military  Department's 
use  of  the  authority  of  10  U.S.C.  2358 
therefore  requires  no  delegation  by  the 
Secretary  of  Defense. 

(3)  Authorities  that  arise  indirectly  as 
the  result  of  statute.  For  example, 
authority  to  use  a  grant  or  cooperative 
agreement  may  result  from; 

(i)  A  federal  statute  authorizing  a 
program  that  is  consistent  with  an 
assistance  relationship  (i.e.,  the  support 
or  stimulation  of  a  public  purpose, 
rather  than  the  acquisition  of  a  good  or 
service  for  the  direct  benefit  of  the 
Department  of  Defense).  In  accordance 
with  31  U.S.C.  chapter  63,  such  a 
program  would  appropriately  be  carried 
out  through  the  use  of  grants  or 
cooperative  agreements. 

(ii)  Exemptions  requested  by  the 
Department  of  Defense  and  granted  by 
the  Office  of  Management  and  Budget 
under  31  U.S.C.  6307,  as  described  in  32 
CFR  22.220. 

§  21 .21 0    Vesting  and  delegation  of 

authority 

(a)  The  authority  and  responsibility 
for  awarding  grants  and  cooperative 
agreements  is  vested  in  the  Head  of  each 
DoD  Component  that  has  such 
authority. 

(b)  The  Head  of  each  such  DoD 
Component,  or  his  or  her  designee,  may 
delegate  to  the  heads  of  contracting 
activities  (HCAs)  within  that 
Component,  authority  to  award  grants  or 
cooperative  agreements,  to  appoint 
grants  officers  (see  §  21.220(c)),  and  to 
broadly  manage  the  DoD  Component's 
functions  related  to  grants  and 
agreements.  An  HCA  is  the  same  official 
(or  officials)  designated  as  the  head  of 
the  contracting  activity  for  procurement 
contracts,  as  defined  at  48  CFR  2.101— 
the  intent  is  that  overall  management 
responsibilities  for  a  DoD  Component's 
functions  related  to  nonprocurement 
instruments  be  assigned  only  to  officials 
that  have  similar  responsibilities  for 
procurement  contracts. 

§  21 .21 5     Contracting  activities. 

When  designated  by  the  Head  of  the 
DoD  Component  or  his  or  her  designee 


(see  32  CFR  22.210(b)),  the  HCA  is 
responsible  for  the  grants  and 
cooperative  agreements  made  by  or 
assigned  to  that  activity.  He  or  she  shall 
supervise  and  establish  internal  policies 
and  procedures  for  that  activity's 
assistance  awards. 

§21.220    Grams  otticers 

(a)  Authority.  Only  grants  officers  are 
authorized  to  sign  grants  or  cooperative 
agreements,  or  to  administer  or 
terminate  such  legal  instruments  on 
behalf  of  the  Department  of  Defense. 
Grants  officers  may  bind  the 
Government  only  to  the  extent  of  the 
authority  delegated  to  them. 

(b)  Responswilities.  Grants  officers 
should  be  allowed  wide  latitude  to 
exercise  judgment  in  performing  their 
responsibilities.  Grants  officers  are 
responsible  for  ensuring  that: 

(1)  Individual  grants  and  cooperative 
agreements  are  used  effectively  in  the. 
execution  of  DoD  programs,  and  are 
awarded  euid  administered  in 
accordance  with  applicable  laws, 
Executive  orders,  regulations,  and  DoD 
policies. 

(2)  Sufficient  funds  are  available  for 
obligation. 

(3)  Recipients  of  grants  and 
cooperative  agreements  receive 
impartial,  fair,  and  equitable  treatment. 

(c)  Selection,  appointment  and 
termination  of  appointment  of  grants 
officers.  Each  DoD  Component  that 
awards  grants  or  enters  into  cooperative 
agreements  shall  have  a  formal  process 
(see  §  21.210(b))  to  select  and  appoint 
grants  officers  and  terminate  their 
appointments.  DoD  Components  are  not 
required  to  maintain  a  selection  process 
for  grants  officers  separate  from  the 
selection  process  for  contracting 
officers,  and  written  statements  of 
appointment  or  termination  for  grants 
officers  may  be  integrated  into  the 
necessary  documentation  for  contracting 
officers,  as  appropriate. 

(1)  Selection.  In  selecting  grants 
officers,  appointing  officials  shall 
consider  the  complexity  and  dollar 
value  of  the  grants  and  agreements  to  be 
assigned  and  judge  whether  candidates 
possess  the  necessary  experience, 
training,  education,  business  acumen, 
judgment,  and  knowledge  of  contracts 
and  assistance  instruments  to  function 
effectively  as  grants  officers. 

(2)  Appointment.  Statements  of 
appointment  shall  be  in  writing  and 
shall  clearly  state  the  limits  of  grants 
officers'  authority,  other  than  limits 
contained  in  applicable  laws  or 
regulations.  Information  on  the  limits  of 
a  grants  officer's  authority  shall  be 
readily  available  to  the  public  and 
agency  personnel. 


(3)  Termination.  Written  statements  of 
termination  are  required,  unless  the 
written  statement  of  appointment 
provides  for  automatic  termination.  No 
termination  shall  be  retroactive. 

Subpart  C — Grants  Information 

§21.300    Purpose. 

This  subpart  prescribes  policies  and 
procedures  for  compiling  and  reporting 
data  related  to  grants,  coop)erative 
agreements,  and  other  nonprocurement 
instruments  subject  to  information 
reporting  requirements  of  31  U.S.C. 
chapter  61. 


§21.305    Defense  Assistance  A  wards  I 
System. 

(a)  Purposes  of  the  system.  Data  from 
the  Defense  Assistance  Awards  Data 
System  (DAADS)  are  used  to  provide: 

(1)  DoD  inputs  to  meet  statutory 
requirements  for  Federal 
Govemmentwide  reporting  of  data 
related  to  obligations  of  funds  by  grant, 
cooperative  agreement,  or  other 
nonprocurement  instrument. 

(2)  A  basis  for  meeting 
Govemmentwide  requirements  to  report 
to  the  Federal  Assistance  Awards  Data 
System  maintained  by  the  Department 
of  Commerce  and  for  preparing  other 
recurring  and  special  reports  to  the 
President,  the  Congress,  the  General 
Accounting  Office,  and  the  public. 

(3)  Information  to  support  policy 
formulation  and  implementation  and  to 
meet  management  oversight 
requirements  related  to  the  use  of 
grants,  cooperative  agreements,  and 
other  nonprocurement  instruments. 

(b)  Responsibilities.  (1)  The  Deputy 
Director,  Defense  Research  and 
Engineering  (DDDR&E),  or  his  or  her 
designee,  shall  issue  the  manual 
described  in  paragraph  (b)(2)(ii)  of  this 
section. 

(2)  The  Director  for  Information 
Operations  and  Reports,  Washington 
Headquarters  Services  (DIOR,  WHS) 
shall,  consistent  with  guidance  issued 
by  the  DDDR&E: 

(i)  Process  DAADS  information  on  a 
quarterly  basis  and  prepare  recurring 
and  special  reports  using  such 
information. 

(ii)  Prepare,  update,  and  disseminate 
"Department  oT  Defense  Assistance 
Awards  Data  System,"  an  instruction 
manual  for  reporting  information  to 
DAADS.  The  manual,  which  shall  be 
issued  by  the  office  of  the  DDR&E,  shall 
specify  procedures,  formats,  and  editing 
processes  to  be  used  by  DoD 
Components,  including  magnetic  tape 
layout  and  error  correction  schedules. 

(3)  The  following  offices  shall  serve  as 
central  points  for  collecting  DAADS 


43872 


Federal  Register  /  Vol.  61.  No.  166,  Monday,  August  26,  1996  /  Proposed  Rules 


information  from  contracting  activities 
within  the  DoD  Components: 

(i J  For  the  Array:  As  directed  by  the 
US  .-Krmy  Contracting  Support  Agency. 

(lit  For  the  Na%y  As  directed  by  the 
Office  of  Naval  Research. 

(iii)  For  the  Air  Force:  As  directed  by 
SAF/AQCP. 

(iv)  For  the  Office  of  the  Secretary  of 
Defense,  Defense  Agencies,  and  DoD 
Field  Activities:  Each  Defense  Agency 
shall  identify  a  central  point  for 
collecting  and  reporting  DAADS 
information  to  the  DIOR,  WHS,  at  the 
address  given  in  paragraph  (c)(2)  of  this 
section  DIOR,  WHS  shall  serve  as  the 
OBntral  point  for  offices  and  activities 
within  the  Office  of  the  Secretary  of 
Defense  and  for  DoD  Field  Activities. 

(4)  The  office  that  serves,  in 
accordance  with  paragraph  (b)(3)  of  this 
se'tion.  as  the  central  point  for 
collecting  DAADS  information  from 
contracting  activities  within  each  DoD 
Component  shall: 

(i)  Establish  internal  procedures  to 
ensure  reporting  by  contracting 
activities  that  use  grants,  cooperative 
agreements  or  other  nonprocurement 
instruments  subject  to  31  U.S.C.  chapter 
61. 

(ii  Collect  information  required  by  DD 
Form  2566,  "DoD  .Assistance  Award 
Action  Report."  from  those  contracting 
activities,  and  report  it  to  DIOR,  WHS. 
in  accordance  with  paragraph  (d)  of  this 
section. 

(iii)  Submit  to  the  DDDR&E,  at  the 
address  given  in  §  21.125(c).  any 
recommended  changes  to  the  DAADS  or 
to  the  instruction  manual  described  in 
paragraph  (b)(2)(ii)  of  this  section. 

(c)  Reporting  procedures.  The  data 
required  by  the  DD  Form  2566  shall  be: 

(1)  Collected  for  each  individual 
grant,  cooperative  agreement,  or  other 
nonprocurement  action  that  is  subject  to 
31  U.S.C.  chapter  61  and  involves  the 
obligation  or  deobligation  of  Federal 
funds  Each  action  is  reported  as  an 
obligation  under  a  specific  program 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA,  see  §  21.310).  The 
program  to  be  shown  is  the  one  that 
provided  the  funds  being  obligated  (i.e., 
if  a  grants  officer  in  one  DoD 
Component  obligates  appropriations  of 
another  DoD  Component's  program,  the 
grants  officer  would  show  die  CFDA 
program  of  the  second  DoD  Component 
on  the  DD  Form  2566). 

(2)  Reported  on  a  quarterly  basis  to 
DIOR.  WHS  by  the  offices  that  are 
designated  pursuant  to  paragraph  (b)(3) 
of  this  section.  For  the  first  three 
quarters  of  the  Federal  fiscal  year,  the 
data  are  due  by  close-of-business  (COB) 
on  the  1 5th  day  after  the  end  of  the 
quarter  (i.e.,  first-quarter  data  are  due  by 


COB  on  January  15th,  second-quarter 
data  by  COB  April  15th,  and  diird 
quarter  data  by  COB  July  15th).  Fourth- 
quarter  data  are  due  by  COB  October 
25th,  the  25th  day  after  the  end  of  the 
quarter.  If  any  due  date  falls  on  a 
weekend  or  holiday,  the  data  are  due  on 
the  next  regular  workday.  The  mailing 
address  for  DIOR.  WHS  is  1215  Jefferson 
Davis  Highway,  Suite  1204,  ArUngton, 
VA  22202-4302. 

(3)  Reported  on  a  computer  tape, 
floppy  diskette  or  by  other  means 
permitted  by  the  instruction  manual 
described  in  paragraph  (b)(2)(ii)  of  this 
section.  The  data  shall  be  reported  in 
the  format  sp>ecified  in  the  instruction 
manual. 

(d)  Report  control  symbol.  DoD 
Components'  reporting  of  DAADS  data 
is  used  by  DoD  to  satisfy 
Govemmentwide  requirements  to  report 
to  the  Federal  Assistance  Awards  Data 
System,  which  is  assigned  Interagency 
Report  Control  Number  0252-EOC-QU. 

§  21 .31 0    Cataiog  of  Federal  Domestic 
Assistance. 

(a)  Purpose  and  scope  of  the  reporting 
requirement.  (1)  Under  the  Federal 
Program  hiformation  Act  (31  U.S.C. 
6101  et  seq.),  as  implemented  through 
OMB  Cirodar  A-89,2  the  Department  of 
Defense  is  required  to  provide  certain 
information  about  its  domestic 
assistance  programs  to  OMB  and  the 
General  Services  Administration  (GSA). 
GSA  makes  this  information  available  to 
the  public  by  pubHshing  it  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  and  maintaining  the  Federal 
Assistance  Programs  Retrieval  System,  a 
computerized  data  base  of  the 
information. 

(2)  The  CFDA  covers  all  domestic 
assistance  programs  and  activities, 
regardless  of  the  number  of  awards 
made  under  the  program,  the  total  dollar 
value  of  assistance  provided,  or  the 
duration.  In  addition  to  programs  using 
grants  and  cooperadve  agreements, 
covered  programs  include  those 
providing  assistance  in  other  forms, 
such  as  payments  in  lieu  of  taxes  or 
indirect  assistance  resulting  from 
Federal  operations. 

(b)  Responsibilities.  (1)  Each  DoD 
Component  that  provides  domestic 
financial  assistance  shall: 

(i)  Report  to  the  Director  for 
Information  Operations  and  Reports, 
Washington  Headquarters  Services 
(DIOR,  WHS)  all  new  programs  and 
changes  as  they  occur,  or  as  DIOR,  WHS 
requests  annual  updates  to  existing 
CFDA  information. 


'Contact  the  Office  of  Management  and  Budget, 
EOP  Publications.  725  17fh  St.  N.W..  New 
Executive  Office  Building.  Washington,  D.C  20503. 


(ii)  Identify  to  the  DIOR.  WHS  a  point- 
of-contact  who  will  be  responsible  for 
reporting  such  program  information  and 
for  responding  to  inquiries  related  to  it. 

(2)  The  DIOR.  WHS  shall  act  as  the 
Department  of  Defense's  single  office  for 
collecting,  compiling  and  reporting  such 
program  information  to  OMB  and  GSA. 

§21,315    Uniform  grants  and  agreements 
numbering  system. 

DoD  Components  shall  assign 
identifying  numbers  to  all 
nonprocurement  instruments  subject  to 
this  subpart,  including  grants  and 
cooperative  agreements.  The  numbering 
system  parallels  the  procurement 
instrument  identification  (PII) 
numbering  system  specified  in  48  CFR 
204.70  (in  the  "Defense  Federal 
Acquisition  Regulation  Supplement"), 
as  follows: 

(a)  The  first  six  alphanumeric 
characters  of  the  assigned  number  shall 
be  identical  to  those  specified  by  48 
CFR  204.7003{aHl)  to  identify  the  DoD 
Component  and  contracting  activity, 

(b)  The  seventh  and  eighth  positions 
shall  be  the  last  two  digits  of  the  fiscal 
year  in  which  the  number  is  assigned  to 
the  grant,  cooperative  agreement,  or 
other  nonprocurement  instrument. 

(c)  The  9th  position  shall  be  a 
number:  "1"  for  grants;  "2"  for 
cooperative  agreements;  and  "3"  for 
other  nonprocurement  instruments. 

(d)  The  10th  through  13th  positions 
shall  be  the  serial  number  of  the 
instrument  DoD  Components  and 
contracting  activities  need  not  follow 
any  specific  pattern  in  assigning  these 
numbers  and  may  create  multiple  series 
of  letters  and  numbers  to  meet  internal 
needs  for  distinguishing  between 
various  sets  of  awards. 

3,  Part  22  is  proposed  to  be  added  to 
read  as  follows: 

PART  22— DoD  GRANTS  AND 
AGREEMENTS— AWARD  AND 
ADMINISTRATION 

Subpart  A — General 

Sec. 

22.100    Purpose,  relation  to  other  parts,  and 

organization. 
22.105    Definitions. 

Subpart  B — Selecting  the  Appropriate 
Instruotent 

22,200     Purpose. 

22.205    Distinguishing  assistance  from 

procurement. 
22.210    Authority  for  providing  assistance. 
22.215    Distinguishing  grants  and 

cooperative  agreements. 
22.220    Exemptions. 

Subpart  C— Competition 

22.300     Purpose. 

22.305    General  policy  and  requirement  for 
competition. 
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22.310    Statutes  concerning  certain  research, 
■  development,  and  facilities  construction 

grants. 
22.315    Merit-based,  competitive 

procedures. 
22.320    Special  competitions. 

Subpart  0 — Recipient  Qualification 
Matters — General  Policies  and  Procedures 

22,400  Purpose 

22.405  Policy. 

22.410  Grants  officers' responsibilities. 

22.415  Standards. 

22.420  Pre-award  procedures 

Subpart  E— National  Policy  Matters 

22.505     Purjxjse. 

22.510    Certifications,  representations,  and 

assurances. 
22.515    Provisions  of  annual  appropriations 

acts. 
22.520    Military  recruiting  on  campus. 

[Reserved] 
22.525    Paperwork  Reduction  Act. 
22.530    Metric  system  of  measurement. 

Subpart  F— Avrard 

22.600     Purpose. 

22.605    Grants  officers'  responsibilities. 

22  610     Award  in.struments. 

Subpart  G — Field  Administration 

22.700    Purpose. 

22.705     Policy. 

22.710    Assignment  of  grants  administration 

offices. 
22.715    Grants  administration  office 

functions. 

Subpart  H— Post-Award  Administration 

22.800  Purpose  and  relation  to  other  parts. 

22.805  Post-award  requirements  in  other 

parts. 

22.810  Payments. 

22.815  Claims,  disputes,  and  appeals. 

22.820  Debt  collection. 

22.825  Closeout  audits. 

Appendix  A  to  Part  22 — Suggested  Proposal 
Provision  for  Required  Certifications 

\ppendix  B  to  Part  22 — Suggested  Award 
Pi-ovisions  for  National  Poiic-v  Require raents 
That  Often  Appiv 

Appendix  C  to  Part  22— Administrative 
Requirements  and  Issues  To  Be  .\ddres.sed  in 
Award  Terms  and  (Conditions 
Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

Subpart  A — General 

§  22.100    Purpose,  relation  to  other  parts, 
and  organization. 

(a)  This  part  outlines  grants  officers' 
and  DoD  Components'  responsibilities 
related  to  the  award  and  administration 
of  grants  and  cooperative  agreements. 

(b)  In  doing  so,  it  also  supplements 
other  parts  of  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs)  that 
are  either  Govemmentwide  rules  or  DoD 
implementation  of  Govemmentwide 
guidance  in  Office  of  Management  and 
Budget  (0MB)  Circulars.  Those  other 
parts  of  the  DoDGARs,  which  are 


referenced  as  appropriate  in  this  part, 
are: 

(1)  Govemmentwride  rules  on 
debarment,  suspension  and  drug-free 
workplace  requirements,  in  32  CFR  part 
25. 

(2)  The  Govemmentwide  rule  on 
lobbyine  restrictions,  in  32  CFR  part  28. 

(3)  Amninistrative  requirements  for 
grants  and  agreements  awarded  to 
specific  types  of  recipients: 

(i)  For  State  and  local  governmental 
organizations,  in  the  Govemmentwide 
rule  at  32  CFR  part  33. 

(ii)  For  institutions  of  higher 
education  and  other  nonprofit 
organizations,  at  32  CFR  part  32. 

(iii]  For  commercial  organizations,  at 
32  CFR  part  34. 

(c)The  organization  of  this  part 
parallels  the  award  and  administration 
process,  from  pre-award  through  post- 
award  matters.  It  therefore  is  organized 
in  the  same  manner  as  the  parts  of  the 
DoDGARs  (32  CFR  parts  32,  33.  and  34) 
that  prescribe  administrative 
requirements  for  specific  types  of 
recipients. 

§22.105    Definitions. 

Other  than  the  terms  defined  in  this 
section,  terms  used  in  this  part  are 
defined  in  32  CFR  21.130. 

Administrative  offset.  An  action 
whereby  money  payable  by  the  United 
States  Government  to,  or  held  by  the 
Government  for,  a  recipient  is  withheld 
to  satisfy  a  delinquent  debt  the  recipient 
owes  the  Government. 

Advanced  research.  Advanced 
technology  development  that  creates 
new  tecluiology  or  demonstrates  the 
viability  of  applying  existing  technology 
to  new  products  and  processes  in  a 
general  way.  Advanced  research  is  most 
closely  analogous  to  precompetitive 
technology  development  in  the 
commercial  sector  (i.e.,  early  phases  of 
research  and  development  on  which 
commercial  competitors  are  willing  to 
collaborate,  because  the  work  is  not  so 
coupled  to  specific  products  and 
processes  that  the  results  of  the  work 
must  be  proprietary).  It  does  not  include 
development  of  military  systems  and 
hardware  where  specific  requirements 
have  been  defined.  It  is  typically  funded 
in  Budget  Activity  3  (6.3.  Advanced 
Development,  wWch  formerly  was 
category  "6.3A."  Advanced  Technology 
Development),  within  Research, 
Development,  Test  and  Evaluation 
(RDT&E). 

Applied  research.  Efforts  that  attempt 
to  determine  and  exploit  the  potential  of 
scientific  discoveries  or  improvements 
in  technology  such  as  new  materials, 
devices,  methods  and  processes.  It 
typically  is  funded  within  Budget 


Activity  2  (6.2.  Exploratory 
Development)  within  Research, 
Development,  Test  and  Evaluation 
(RDT&E).  Applied  research  normally 
follows  basic  research  but  may  not  be 
fully  distinguishable  from  the  related 
basic  research.  The  term  does  not 
include  efforts  whose  principal  aim  is 
the  design,  development,  or  testing  of 
specific  products,  systems  or  processes 
to  be  considered  for  sale  or  acquisition; 
these  efforts  are  vnthin  the  definition  of 
"development." 

Basic  research.  Efforts  directed 
toward  increasing  knowledge  and 
vmderstanding  in  science  and 
engineering,  rather  than  the  practical 
application  of  that  knowledge  and 
understanding.  It  typically  is  funded 
within  Budget  Activity  1  (6.1,  Basic 
Research)  within  Research, 
Development,  Test  and  Evaluation 
(RDT&E).  For  the  purposes  of  this  part, 
basic  research  includes: 

(1)  Research-related,  science  and 
engineering  education,  including 
graduate  fellowships  and  researdi 
traineeships. 

(2)  Research  instrumentation  and 
other  activities  designed  to  enhance  the 
infirastructure  for  science  and 
engineering  research. 

Claim.  A  written  demand  or  written 
assertion  by  one  of  the  parties  to  a  grant 
or  cooperative  agreement  seeking  as  a 
matter  of  right,  the  payment  of  money 
in  a  sum  certain,  the  adjustment  or 
interpretation  of  award  terms,  or  other 
relief  arising  imder  or  relating  to  a  grant 
or  cooperative  agreement.  A  routine 
request  for  payment  that  is  not  in 
dispute  when  submitted  is  not  a  claim. 
The  submission  may  be  converted  to  a 
claim  by  written  notice  to  the  grants 
officer  if  it  is  disputed  either  as  to 
liability  or  amount,  or  is  not  acted  upon 
in  a  reasonable  time. 

Debt.  Any  amount  of  money  or  any 
property  owed  to  a  Federal  Agency  by 
any  person,  organization,  or  entity 
except  another  United  States  Federal 
agency.  Debts  include  any  amounts  due 
from  insured  or  guaranteed  loans,  fees, 
leases,  rents,  royalties,  services,  sales  of 
real  or  personal  property,  or 
overpayments,  penalties,  damages, 
interest,  fines  and  forfeitures,  and  all 
other  claims  and  similar  sources. 
Amounts  due  a  nonappropriated  fund 
instrumentality  are  not  debts  owed  the 
United  States,  for  the  purposes  of  this 
subchapter. 

Delinquent  debt.  A  debt: 

(1)  That  the  debtor  fails  to  pay  by  the 
date  specified  in  the  initial  written 
notice  irom  the  agency  owed  the  debt, 
normally  within  30  days,  unless  the 
debtor  makes  satisfactory  payment 
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arrangements  with  the  agency  by  that 
date;  and 

(2)  With  respect  to  which  the  debtor 
has  elected  not  to  exercise  any  available 
appeals  or  has  exhausted  all  agency 
appeal  processes 

Development.  The  systematic  use  of 
scientific  and  technical  knowledge  in 
the  design,  development,  testing,  or 
evaluation  of  potential  new  products. 
processes,  or  sen.ices  to  meet  specific 
performance  requirements  or  objectives. 
it  includes  the  functions  of  design 
engineering,  prototyping,  and 
engineering  testing. 

Electronic  commerce.  A  wide  range  of 
functions  related  to  grants  and 
c:ouperative  agreements  which  are 
performed  using  data  communications 
ttK:hniques, 

Electronic  data  interchange.  The 
exchange  of  standardized  information 
communicated  electronically  between 
business  partners,  typically  between 
computers  It  is  DoD  policy  that  DoD 
f;omponent  EDI  applications  conform  to 
the  American  National  Standards 
Institute  (AN'SIj,  .Accredited  Standards 
Ciommittee  (.-KSC)  X-12  standard.^ 

Electronic  funds  transfer.  A  system 
that  provides  the  authority  to  debit  or 
credit  accounts  in  financial  institutions 
bv  electronic  means  rather  than  source 
documents  (e.g..  paper  checks), 
.f^rocessing  typically  occurs  through  the 
Federal  Reserve  System  and/or  the 
Automated  Clearing  House  (ACH) 
computer  network.  It  is  DoD  policy  that 
DoD  Component  EFT  transmissions 
conform  to  the  .American  National 
Standards  Institute  (.\NSI),  Accredited 
Standards  Committee  (ASC)  X-12 
standard 

Historically  Black  colleges  and 
universities.  Institutions  of  higher 
education  determined  by  the  Secretary 
of  Education  to  meet  the  requirements 
of  34  CFR  608.2.  Each  DoD  Component's 
contracting  activities  and  grants  officers 
may  obtain  a  list  of  historically  Black 
colleges  and  universities  from  that  DoD 
Component's  Small  and  Disadvantaged 
Business  Utilization  office. 

Institution  of  higher  education.  An 
educational  institution  that  meets  the 
criteria  in  section  1201(a)  of  the  Higher 
Education  Act  of  1965  (20  U.S.C. 
1141(a)). 

Minority  institutions.  Institutions  of 
higher  education  that  meet  the  criteria 
for  minority  institutions  specified  in  10 
U.S.C.  2323.  Each  DoD  Component's 
contracting  activities  and  grants  officers 
may  obtain  copies  of  a  current  list  of 


'  Available  from  Accredited  Standards 
Committee.  X-12  Secretariat.  Data  Interchange 
Standards  Association,  IBOO  Diagonal  Road,  Suite 
355,  Alexandria.  VA  22314-2852;  Attentibn: 
Manager  Maintenance  and  Publications. 


institutions  that  qualify  as  minority 
institutions  under  10  U.S.C.  2323  from 
that  DoD  Component's  Small  and 
Disadvantaged  Business  Utilization 
office  (the  list  of  minority  institutions 
changes  {>eriodically,  based  on 
Department  of  Education  data  on 
institutions'  enrollments  of  minority 
students). 

Research.  Basic,  applied,  and 
advanced  research,  as  defined  in  this 
section. 

Subaward.  An  award  of  financial 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  made  under 
a  DoD  grant  or  cooperative  agreement  by 
a  recipient  to  an  eligible  subrecipient 
The  term  includes  financial  assistance 
for  substantive  program  performance  by 
the  subrecipient  of  a  portion  of  the 
program  for  which  the  DoD  grant  or 
cooperative  agreement  was  made.  It 
does  not  include  the  recipient's 
procurement  of  goods  and  services 
needed  to  carry  out  the  program. 

Subpar  B  -Selecting  the  Appropriate 
Instrument 

§22.200    PurpoM. 

This  subpart  provides  the  bases  for 
determining  the  appropriate  type  of 
instrument  in  a  given  situation 

S  22.205    Distinguishing  assistance  from 

procurement. 

Before  using  a  grant  or  cooperative 
agreement,  the  grants  officer  shall  make 
a  positive  judgment  that  an  assistance 
instrument,  rather  than  a  procurement 
contract,  is  the  appropriate  instrument. 
based  on  the  foUowing: 

(a)  Purpose.  (1)  The  grants  officer 
must  judge  that  the  principal  purpose  of 
the  activity  to  be  carried  out  under  the 
instrument  is  to  stimulate  or  support  a 
public  purpose  (i.e.,  to  provide 
assistance],  rather  than  acquisition  (i.e., 
to  acquire  goods  and  services  for  the 
direct  benefit  of  the  United  States 
Government).  If  the  principal  purpose  is 
acquisition,  then  the  grants  officer  shall 
judge  that  a  procurement  contract  is  the 
appropriate  instrument,  in  accordance 
with  31  U.S.C.  chapter  63  ("Using 
Procurement  Contracts  and  Grant  and 
Cooperative  Agreements").  Assistance 
instruments  shall  not  be  used  in  such 
situations,  except: 

(i)  When  a  statute  specifically 
provides  otherwise;  or 

(ii)  When  an  exemption  is  granted,  in 
accordance  with  §  22.220. 

(2)  For  research  and  development,  the 
appropriate  use  of  grants  and 
cooperative  agreements  therefore  is 
almost  exclusively  limited  to  the 
performance  of  selected  basic,  applied, 
and  advanced  research  projects. 


Development  projects  nearly  always 
shall  be  performed  by  contract  because 
their  principal  purpose  is  the 
acquisition  of  specific  deliverable  items 
(e.g..  prototypes  or  other  hardware]  for 
the  benefit  of  the  Department  of 
Defense. 

(b)  Fee  or  profit.  Payment  of  fee  or 
profit  is  consistent  with  an  activity 
whose  principal  purpose  is  the 
acquisition  of  goods  and  services  for  the 
direct  benefit  or  use  of  the  United  States 
Government,  rather  than  an  activity 
whose  principal  purpose  is  assistance. 
Therefore,  the  grants  officer  shall  use  a 
procurement  contract,  rather  than  an 
assistance  instrument,  in  all  cases 
where: 

(1)  Fee  or  profit  is  to  be  paid  to  the 
recipient  of  the  instrument;  or 

(2)  The  instrument  is  to  be  used  to 
carry  out  a  program  where  fee  or  profit 
is  necessary  to  achieving  program 
objectives. 

§  22.21 0    Authority  for  providing 
assistance. 

(aj  Before  a  grant  or  cooperative 
agreement  may  be  used,  the  grants 
officer  must: 

(1)  Identify  the  program  statute,  the 
statute  that  authorizes  the  DoD 
Component  to  carry  out  the  activity  the 
principal  purpose  of  which  is  assistance 
(see  32  CFR  21.205(b)). 

(2)  Review  the  program  statute  to 
determine  if  it  contains  requirements 
that  affect  the: 

(i)  Solicitation,  selection,  and  award 
processes.  For  example,  program 
statutes  may  authorize  assistance  to  be 
provided  only  to  certain  types  of 
recipients;  may  require  that  recipients 
meet  certain  other  criteria  to  be  eligible 
to  receive  assistance;  or  require  that  a 
specific  process  shall  be  used  to  review 
recipients'  proposals. 

(ii)  Terms  and  conditions  of  the 
award.  For  example,  some  program 
statutes  require  a  specific  level  of  cost 
sharing  or  matching. 

(b)  The  grants  officer  shall  ensure  that 
the  award  of  any  grant  or  cooperative 
agreement  for  a  research  project 
complies  with  the  requirements  of  10 
U.S.C.  2358,  DoD's  broad  authority  to 
carry  out  research,  even  if  the  research 
project  is  authorized  under  a  statutory 
authority  other  than  10  U,S.C.  2358. 
This  broadening  of  the  applicability  of 
10  U.S.C.  2358  to  all  research  awards  is 
a  matter  of  DoD  policy.  The 
requirements  of  10  U.S.C.  2358  are  that, 
in  the  opinion  of  the  Head  of  the  DoD 
Component  or  his  or  her  designee,  the 
projects  must  be: 

(1)  Necessary  to  the  responsibilities  of 
the  DoD  Component. 
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(2)  Related  to  weapons  systems  and 
other  military  needs  or  of  potential 
interest  to  the  DoD  Component. 

§  22.21 5    Distinguishing  grants  and 
cooperative  agreements. 

(a)  Once  a  grants  officer  judges,  in 
accordance  with  §§22.205  and  22.210, 
that  either  a  grant  or  cooperative 
agreement  is  the  appropriate 
instrument,  the  grants  officer  shall 
distinguish  between  the  two 
instruments  as  follows: 

(1)  Grants  shall  be  used  when  the 
grants  officer  judges  that  substantial 
involvement  is  not  expected  between 
the  Department  of  Defense  and  the 
recipient  when  carrying  out  the  activity 
contemplated  m  the  agreement, 

(2)  Cooperative  agreements  shall  be 
used  when  the  grants  officer  judges  that 
substantial  involvement  is  expected, 
Under  no  circumstances  are  cooperative 
agreements  to  be  used  solely  to  obtain 
the  stricter  controls  typical  of  a  contract. 
The  grants  officer  should  document  the 
nature  of  the  substantial  involvement 
that  led  to  selection  of  a  cooperative 
agreement. 

(b)  In  judging  whether  substantial 
involvement  is  expected,  grants  officers 
should  recognize  that  "substantial 
involvement"  is  a  relative,  rather  than 
an  absolute,  concept,  and  that  it  is 
primarily  based  on  programmatic 
factors,  rather  than  requirements  for 
grant  or  agreement  award  or 
administration  For  example,  substantial 
involvement  may  include  collaboration, 
participation,  or  inten'ention  m  the 
program  or  activity  to  be  performed 
under  the  award. 

§  22.220    Exemptions. 

I  nder  31  U.S.C.  6307.  the  Director  of 
the  OMB  is  authorized  to  exempt  an 
agency  transaction  or  program  from  the 
requirements  of  31  U.S.C,  chapter  63. 
Grants  officers  shall  request  such 
exemptions  only  in  exceptional 
circumstances.  Each  request  shall 
specify  for  which  individual  transaction 
or  program  the  exemption  is  sought;  the 
reasons  for  requesting  an  exemption;  the 
anticipated  consequences  if  the 
exemption  is  not  granted;  and  the 
implications  for  other  transactions  and 
programs  if  the  exemption  is  granted. 
The  procedures  for  requesting 
exemptions  shall  be: 

(a)  In  cases  where  31  U.S.C.  chapter 
63  would  require  use  of  a  contract  and 
an  exemption  from  that  requirement  is 
desired: 

(1)  The  grants  officer  shall  submit  a 
request  for  exemption,  through 
appropriate  channels  established  by  his 
or  her  DoD  Component  (see  32  CFR 


21  ,n5(hl(l)).  to  the  Director  of  Defense 
Procurement  (DDP) 

(2)  The  DDP  after  coordination  with 
the  Ehrector  of  Defense  Research  and 
Engineering  (DDR&E),  shall  transmit  the 
request  to  OMB  or  notify  <^e  DoD 
Component  that  the  request  has  been 
disapproved. 

(b)  In  other  cases,  the  DoD  Component 
shall  submit  a  request  for  the  exemption 
through  appropnate  channels  to  the 
DDR&E.  The  DDR&E  shall  transmit  the 
request  to  OMB  or  notify  the  DoD 
Component  that  the  request  has  been 
disapproved, 

(c)  Where  an  exemption  is  granted, 
docimientation  of  the  approval  shall  be 
maintained  in  the  award  file. 

Subpart  C — Competition 

§22.300    Purpose. 

This  subpart  establishes  DoD  policy 
and  implements  statutes  related  to  the 
use  of  competitive  procedures  in  the 
award  of  grants  and  cooperative 
agreements, 

§22.305    General  policy  and  requirement 
for  competition, 

(a)  It  is  DoD  policy  to  maximize  use 
of  competition  in  the  award  of  grants 
and  cooperative  agreements.  This  also 
conforms  wdth: 

(1)  31  U.S.C.  6301(3),  which 
encourages  the  use  of  competition  in 
awarding  all  grants  and  cooperative 
agreements, 

(2)  10  U.S.C.  2374(a),  which  sets  out 
Congressional  poHcy  that  any  new  grant 
for  research,  development,  test,  or 
evaluation  be  awarded  through  merit- 
based  selection  procedures. 

(b)  Grants  officers  shall  use  merit- 
based,  competitive  procedures  (as 
defined  by  §  22.315)  to  award  grants  and 
cooperative  agreements: 

(1)  In  every  case  where  required  by 
statute  (e.g.,  10  U.S.C.  2361,  as 
implemented  in  §  22.310,  for  certain 
grants  to  institutions  of  higher 
education). 

(2)  To  the  maximum  extent 
practicable  in  all  cases  where  not 
required  by  statute. 

§22,310    Statutes  concerning  certain 
research,  development,  and  facilities 
construction  grants. 

(aj  Definitions  specific  to  this  section. 
For  the  purposes  of  implementing  the 
requirements  of  10  U.S.C.  2374  in  this 
section,  the  following  terms  are  defined: 

(1)  Follow-on  grant.  A  grant  that 
provides  for  continuation  of  research 
and  development  performed  by  a 
recipient  imder  a  preceding  grant.  Note 
that  follow-on  grants  are  distinct  from 
incremental  funding  actions  during  the 


period  of  execution  of  a  multi-year 
award, 

(2)  New  grant.  A  grant  that  is  not  a 
follow-on  grant. 

(b)  Statutory  requirement  to  use 
competitive  procedures.  (1)  A  grants 
officer  shall  not  award  a  grant  by  other 
than  merit-based,  competitive 
procedures  (as  defined  by  §  22.315)  to 
an  institution  of  higher  education  for 
the  performance  of  research  and 
development  or  for  the  construction  of 
research  or  other  facilities,  unless: 

(i)  In  the  case  of  a  new  grant  for 
research  and  development,  there  is  a 
statute  meeting  the  criteria  in  paragraph 
(c)(1)  of  this  section; 

(ii)  In  the  case  of  a  follow-on  grant  for 
research  and  development,  or  of  a  grant 
for  the  construction  of  research  or  other 
facilities,  there  is  a  statute  meeting  the 
criteria  in  paragraph  (c)(2)  of  this 
section;  and 

(iii)  The  Secretary  of  Defense  submits 
to  Congress  a  vmtten  notice  of  intent  to 
make  the  grant.  The  grant  may  not  be 
awarded  until  180  days  have  elapsed 
after  the  date  on  which  Congress 
received  the  notice  of  intent. 
Contracting  activities  must  submit  a 
draft  notice  of  intent  with  supporting 
dociunentation  through  channels  to  the 
Deputy  Director,  Defense  Research  and 
Engineering. 

(2)  Because  subsequently  enacted 
statutes  may,  by  their  terms,  impose 
different  requirements  than  set  out  in 
paragraph  (b)(1)  of  this  section,  grants 
officers  shall  consult  legal  coimsel  on  a 
case-by-case  basis,  when  grants  for  the 
performance  of  research  and 
development  or  for  the  construction  of 
research  or  other  faciUties  are  to  be 
awarded  to  institutions  of  higher 
education  by  other  than  merit-based 
competitive  procedures. 

(c)  Subsequent  statutes.  In  accordance 
with  10  U.S.C.  2361  and  10  U.S.C.  2374. 
a  provision  of  law  may  not  be  construed 
as  requiring  the  award  of  a  grant 
through  other  than  the  merit-based, 
competitive  procedures  described  in 
§22.315,  unless: 

(1)  Institutions  of  higher  education — 
new  grants  for  research  and 
development.  In^e  case  of  a  new  grant 
for  research  and  development  to  an 
institution  of  higher  education,  such 
provision  of  law  specifically: 

(i)  Identifies  the  particular  institution 
of  higher  education  involved; 

(ii)  States  that  such  provision  of  law 
modifies  or  supersedes  the  provisions  of 
10  U.S.C.  2361  (a  requirement  that 
apphes  only  if  the  statute  authorizing  or 
requiring  award  by  other  than 
competitive  procedures  was  enacted 
after  September  30, 1989);  and 
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(iii)  States  that  the  dward  to  the 
institution  of  higher  education  involved 
is  required  by  such  provision  of  law  to 
be  made  in  contravention  of  the  policy 
set  forth  in  10  U.S.C.  2374(a). 

(2)  Institutions  of  higher  education — 
follow-on  grants  for  research  and 
development  and  gmnts  for  the 
construction  of  any  research  or  other 
facility.  In  the  case  of  anv  such  grant  to 
an  institution  of  higher  education,  such 
provision  of  law  specifically: 

(i)  Identifies  the  particular  institution 
of  higher  education  involved;  and 

(ii)  States  that  such  provision  of  law 
modifies  or  supersedes  the  provisions  of 
10  use.  2361  (a  requirement  that 
applies  onlv  if  the  statute  authorizing  or 
requiring  award  by  other  than 
competitive  procedures  was  enacted 
after  September  30.  1989). 

{ 3 )  Other  entities — new  grants  for 
research  and  development — (i)  General. 
In  the  case  of  a  new  grant  for  research 
and  development  to  an  entity  other  than 
an  institution  of  higher  education,  such 
provision  of  law  specifically: 

(A)  Identifies  the  particular  entity 
involved; 

(B)  States  that  the  award  to  that  entity 
IS  required  by  such  provision  of  law  to 
be  made  in  contravention  of  the  policy 
set  forth  m  10  LJ  S  C.  2374(a). 

(ii)  Exception.  The  requirement  of 
paragraph  (c)(3)(i)  of  this  section  does 
not  apply  to  any  grant  that  calls  upon 
the  National  Academy  of  Sciences  to: 

(A)  Investigate,  examine,  or 
experiment  upon  any  subject  of  science 
or  art  of  significance  to  the  Department 
of  Defense  or  any  Mihtary  Department; 
and 

(B)  Report  on  such  matters  to  the 
Congress  or  any  agency  of  the  Federal 
Government. 

§  22.3 15    Mei1t-t>as«d,  competitive 
procedures. 

Competitive  procedures  are  methods 
that  encourage  participation  in  DoD 
programs  by  a  broad  base  of  the  most 
highly  qualified  performers.  These 
procedures  are  characterized  by 
competition  among  as  many  eligible 
proposers  as  possible,  with  a  published 
or  widely  disseminated  notice. 
Competitive  procedures  include,  as  a 
minimum: 

(a)  Notice  to  prospective  proposers. 
The  notice  may  be  a  notice  of  binding 
availability  or  Broad  Agency 
.\nnouncement  published  in  the 
Federal  Register  or  Commerce  Business 
Daily,  respectively,  or  a  notice  that  is 
made  available  broadly  by  electronic 
means  Alternatively,  it  may  take  the 
form  of  a  specific  notice  that  is 
distributed  to  eligible  proposers  (a 
specific  notice  must  be  distributed  to  at 


least  two  eligible  proposers  to  be 
considered  as  part  of  a  competitive 
procedure).  Notices  must  include,  as  a 
minimum,  the  following  information: 

(1)  Programmatic  area(s)  of  interest,  in 
which  proposA  or  applications  are 
sought. 

(2)  Eligibility  criteria  for  potential 
recipients  (see  subpart  D  of  this  part), 

(3)  Criteria  that  will  be  used  to  select 
the  appUcations  or  proposals  that  will 
be  funded,  and  the  meUiod  for 
conducting  the  evaluation. 

(4)  The  type(s)  of  funding  instruments 
(e.g.,  grants,  cooperative  agreements, 
other  assistance  instruments,  or 
procurement  contracts)  that  are 
anticipated  to  be  awarded  pursuant  to 
the  announcement 

(5)  Instructions  for  preparation  and 
submission  of  a  proposal  or  application, 
including  the  time  by  which  it  must  be 
submitted. 

(b)  At  least  two  eligible,  prospective 
proposers. 

(c)  Impartial  review  of  the  merits  of 
applications  or  proposals  received  in 
response  to  the  notice,  using  the 
evaluation  method  and  selection  criteria 
described  in  the  notice.  For  research 
and  development  awards,  in  order  to  be 
considered  as  part  of  a  competitive 
procedure,  the  two  principal  selection 
criteria,  unless  statute  provides 
otherwise,  must  be  the: 

(1)  Technical  merits  of  the  proposed 
research  and  development:  and 

(2)  Potential  relationship  of  the 
proposed  research  and  development  to 
Department  of  Defense  missions. 

§22.320    SfMClal  conlpetmons. 

(a)  General.  Some  programs  may  be 
competed  for  programmatic  or  policy 
reasons  among  specific  classes  of 
potential  recipients.  An  example  would 
be  a  program  to  enhance  U.S. 
capabilities  for  academic  research  and 
research-coupled  graduate  education  in 
defense-critical,  science  and  engineering 
disciplines,  a  program  that  would  be 
competed  specifically  among 
institutions  of  higher  education.  All 
such  special  competitions  shall  be 
consistent  with  program  representations 
in  the  President's  budget  submission  to 
Congress  and  with  subsequent 
Congressional  authorizations  and 
appropriations  for  the  programs. 

(b)  Historically  BlacK  colleges  and 
universities  (HBCUs)  and  other  minority 
institutions  (Mis).  Increasing  the  abiUty 
of  HBCUs  and  Mis  to  participate  in 
federally  funded,  university  programs  is 
an  objective  of  Executive  Order  12876  (3 
CFR.  1993  Comp..  p,  671)  and  10  U.S.C, 
2323.  Whenever  practicable,  grants 
officers  shall  reserve  appropriate 
programmatic  areas  for  exclusive 


competition  among  HBCUs  and  Mis 
when  preparing  Broad  Agency 
.Announcements  or  other 
announcements  as  notices  for  programs 
in  which  grants  or  cooperative 
agreements  are  to  be  awarded  to 
institutions  of  higher  education. 

Subpart  D— Recipient  Qualification 
Matters — General  Policies  and 
Procedures 

§  22.400    Purpose. 

The  purpose  of  this  subpart  is  to 
specify  policies  and  procedures  for 
grants  officers"  determination  of 
recipient  qualifications  prior  to  award. 

§22.405    Policy. 

(aj  General.  Grants  officers  normally 
shall  award  grants  or  cooperative 
agreements  only  to  qualified  recipients 
that  meet  the  standards  m  §  22.415,  This 
practice  conforms  with  the 
Govemmentwide  policy,  stated  at  32 
CFR  25.115(a),  to  do  business  only  with 
responsible  persons 

(b)  Exception.  In  exceptional 
circumstances,  grants  officers  may  make 
awards  to  recipients  that  do  not  fully 
meet  the  standards  in  §  22.415  and 
include  special  award  conditions  that 
are  appropnate  to  the  particular 
situation,  in  accordance  with  32  CFR 
32.14,  33.12,  or  34.4. 

§  22.410    Grants  officers'  responsibilities. 

The  grants  officer  is  responsible  for 
determining  a  recipient's  qualification 
prior  to  award  The  grants  officer's 
signature  on  the  award  document  shall 
signify  his  or  her  determination  that 
either: 

(a)  The  potential  recipient  meets  the 
standards  in  §  22.415  and  is  qualified  to 
receive  the  grant  or  cooperative 
agreement;  or 

fb)  An  award  is  justified  to  a  recipient 
that  does  not  fully  meet  the  standards, 
pursuant  to  §  22.405(b).  In  such  cases, 
grants  officers  shall  document  in  the 
award  file  the  rationale  for  making  an 
award  to  a  recipient  that  does  not  fully 
meet  the  standards 

§22.415    Standards. 

To  be  qualified,  a  potential  recipient 
must: 

(a)  Have  the  management  capability 
and  adequate  financial  and  technical 
resources,  given  those  that  would  be 
made  available  through  the  grant  or 
cooperative  agreement,  to  execute  the 
program  of  activities  envisioned  under  • 
the  grant  or  cooperative  agreement. 

(b)  Have  a  satisfactory  record  of 
executing  such  programs  or  activities. 

(c)  Have  a  satisfactory  record  of 
integrity  and  business  ethics. 
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(d)  Be  otherwise  qualified  and  eligible 
to  receive  a  grant  or  cooperative 
agreement  under  applicable  laws  and 
regulations  (see  §  22.420(c)). 

§  22.420    Pro-award  procedures. 

(aj  The  appropriate  metnod  to  be  used 
and  amount  of  effort  to  be  expended  in 
deciding  the  qualification  of  a  potential 
recipient  will  var\ .  In  deciding  on  the 
method  and  level  of  effort,  the  grants 
officer  should  consider  factors  such  as: 

(1)  DoD's  past  experience  with  the 
recipient; 

(2)  Whether  the  recipient  has 
previously  received  cost-type  contracts, 
grants,  or  cooperative  agreements  from 
the  Federal  Government;  and 

(3)  The  amount  of  the  prospective 
award  and  complexity  of  the  project  to 
be  carried  out  under  the  award. 

(b)  There  is  no  DoD-wide  requirement 
to  obtain  a  pre-award  credit  report, 
audit,  or  any  other  specific  piece  of 
information.  On  a  case-by-case  basis,  the 
grants  officer  will  decide  whether  there 
is  a  need  to  obtain  any  such  information 
to  assist  in  deciding  whether  the 
recipient  meets  the  standards  in 

§  22.415(a),  (b),  and  (c). 

(1)  Should  the  grants  officer  in  a 
particular  case  decide  that  a  pre-award 
credit  report,  audit,  or  survey  is  needed, 
he  or  she  should  consult  first  with  the 
appropriate  grants  administration  office 
(identified  in  §  22.710),  and  decide 
whether  pre-existing  surveys  or  audits 
of  the  recipient,  such  as  those  of  the 
recipient's  internal  control  systems 
imder  OMB  Circular  A-133  ^  or  A-128  3 
will  satisfy  the  need  (see  §  22.715(a)(1)). 

(2)  If,  after  consulting  with  the  grants 
administration  office,  the  grants  officer 
decides  to  obtain  a  credit  report,  audit, 
or  other  information,  and  the  report  or 
other  information  discloses  that  a 
potential  recipient  is  delinquent  on  a 
debt  to  an  agency  of  the  United  States 
Government,  then: 

(i)  The  grants  officer  shall  take  such 
information  into  account  when 
determining  whether  the  potential 
recipient  is  qualified  with  respect  to  the 
grant  or  cooperative  agreement;  and 

(ii)  If  the  grants  officer  decides  to 
make  the  award  to  the  recipient,  unless 
there  are  compelling  reasons  to  do 
otherwise,  the  grants  officer  shall  delay 
the  award  of  the  grant  or  cooperative 
agreement  until  payment  is  made  or 
satisfactory'  arrangements  are  made  to 
repay  the  debt, 

(c)  In  deciding  whether  a  recipient  is 
otherwise  qualified  and  eligible  in 


'Contact  the  Office  of  Management  and  Budget, 
EOP  Publications,  725  17th  St.  N.W..  New 
Executive  Office  Building,  Washington.  D.C  20S03. 

'  See  footnote  2  to  paragraph  (b)(1)  of  this  section. 


accordance  with  the  standard  in 
§  22.415(d),  the  grants  officer  shall 
ensure  that  the  potential  recipient: 

(1)  Is  not  identified  on  the 
Ciovemmentwide  "List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs"  as  being 
debarred,  suspended,  or  otherwise 
ineligible  to  receive  the  award.  The 
grants  officer  shall  check  the  list  of  such 
parties  for; 

(i)  Potential  recipients  of  prime 
awards,  as  described  at  32  CFR 
25.505(d); 

(ii)  A  recipient's  principals  (e.g., 
officers,  directors,  or  other  key 
employees,  as  defined  at  32  CFR 
25.105);  and 

(iii)  Potential  recipients  of  subawards, 
where  DoD  Component  approval  of  such 
principals  or  lower-tier  recipients  is 
required  under  the  terms  of  the  award 
(see  32  CFR  25.505(e)). 

(2)  Has  provided  all  certifications  and 
assurances  required  by  Federal  statute, 
Executive  order,  or  codified  regulation, 
unless  they  are  to  be  addressed  in  award 
terms  and  conditions  at  the  time  of 
award  (see  §22.510). 

(3)  Meets  any  eligibility  criteria  that 
may  be  specified  in  the  statute 
authorizing  the  specific  program  under 
which  the  award  is  being  made  (see 

§  22.210(a)(2)). 

(d)  Grants  officers  shall  obtain 
recipients'  Taxpayer  Identification 
Numbers  (these  may  be  Social  Security 
Numbers  for  individuals  and  Employer 
Identification  Numbers  for  businesses  or 
non-profit  entities)  to  facilitate  later 
collection  of  delinquent  debts,  if 
necessary. 

Subpart  E — National  Policy  Matters 

§  22.505    Purpose. 

The  purpose  of  this  subpart  is  to 
supplement  other  regulations  that 
implement  national  policy 
requirements,  to  the  extent  that  it  is 
necessary  to  provide  additional 
guidance  to  DoD  grants  officers.  The 
other  regulations  that  implement 
national  policy  requirements  include: 

(a)  The  other  parts  of  the  DoDGARs 
(32  CFR  parts  32,  33.  and  34)  that 
implement  the  (^vemmentwide 
guidance  in  OMB  Circulars  A-102  •*  and 
A-llO^  on  administrative  requirements 
for  grants  and  cooperative  agreements. 
Those  parts  address  some  national 
policy  matters  that  appear  in  the  OMB 
Circulars. 

(b)  DoD  regulations  other  than  the 
DoDGARs. 

(c)  Other  Federal  agencies' 
regulations. 


<  See  footnote  2  to  §  22.420(b)(1). 
'  See  footnote  2  to  §  22.420(b)(1). 


§22.510     Certifications,  representations 
and  assurances. 

(a)  Certifications — (1)  Policy.         ^ 
Certifications  of  compliance  with 
national  policy  requirements  are  to  be 
obtained  from  recipients  only  for  those 
national  policies  where  a  statute. 
Executive  order,  or  codified  regulation 
specifically  states  that  a  certification  is 
required.  Other  national  policy 
requirements  may  be  addressed  by 
obtaining  representations  or  assurances 
(see  paragraph  (b)  of  this  section). 
Grants  officers  should  utilize  methods 
for  obtaining  certifications,  in 
accordance  with  Executive  Order  12866 
(3  CFR,  1993  Comp.,  p.  638),  that 
minimize  administration  and 
paperwork. 

(2)  Procedures,  (i)  When  necessary, 
grants  officers  may  obtain  individual, 
written  certifications. 

(ii)  Whenever  possible,  however, 
grants  officers  should  identify  the 
certifications  that  are  required  for  the 
particular  type  of  recipient  and 
program,  and  consolidate  them  into  a 
single  certification  provision  that  cites 
them  by  reference. 

(A)  Appendix  A  to  this  part  lists  the 
common  certifications  and  cites  their 
applicability.  Because  some 
certifications  (e.g.,  the  certification  on 
lobbying  in  Appendix  A  to  this  part)  are 
required  by  law  to  be  submitted  at  the 
time  of  proposal,  rather  than  at  the  time 
of  award,  Appendix  A  to  this  part 
includes  suggested  language  for 
incorporating  common  certifications  by 
reference  into  a  proposal. 

(B)  If  a  grants  officer  elects  to  have 
proposers  incorporate  certifications  by 
reference  into  their  proposals,  the 
solicitation  either  must  include  the  full 
text  of  the  certifications  that  proposers 
are  to  provide  by  reference,  or  must 
inform  the  proposers  where  the  full  text 
may  be  found  (e.g.,  in  documents  or 
computer  network  sites  that  are  readily 
available  to  the  public)  and  offer  to 
provide  it  to  proposers  upon  request. 

(C)  Grants  officers  may  incorporate 
certifications  by  reference  in  award 
documents  when  doing  so  is  consistent 
with  statute  and  codified  regulation. 
Note  that  a  statute  requires  submission 
of  the  lobbying  certification  in 
Appendix  A  to  this  part  at  the  time  of 
proposal.  Grants  officers  may 
incorporate  the  other  certifications 
listed  in  Appendix  A  to  this  part  in 
award  documents,  notwithstanding  the 
regulatory  requirement  stated  in  32  CFR 
25.510(a)  for  obtaining  certifications 
regarding  debarment  and  suspension  at 
the  time  of  proposal  submission.  The 
provision  that  a  grants  officer  would  use 
to  incorporate  certifications  in  award 
documents  would  be  similar  to  the 
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suggested  provision  in  Appendix  A  to 
this  part,  except  that  it  would  be 
modified  to  state  that  the  recipient  is 
providing  the  required  certifications  by 
signing  the  award  document  or  by 
accepting  funds  under  the  award. 

(b)  Represfntotians  and  assurances. 
Many  national  policies,  either  in  statute 
or  in  regulation,  require  recipients  of 
grants  and  cooperative  agreements  to 
make  representations  or  provide 
assurances  (rather  than  certifications) 
that  they  are  in  comphance  with  the 
policies  .-Ks  discu.ssed  in  §  22.610(b), 
Appendix  B  to  this  part  suggests  award 
terms  and  conditions  that  may  be  used 
to  address  several  of  the  more 
commonlv  applicable  national  policy. 
requirements  These  terms  and 
conditions  may  be  used  to  obtain 
required  assurances  and 
representations,  if  the  grants  officer 
wishes  to  do  so  at  the  tune  of  award, 
rather  than  through  the  use  of  the 
standard  application  form  (SF— 424)  or 
other  means  at  the  time  of  proposal. 

§  22.51 5     Provisions  of  annual 
approphations  acts. 

\n  annual  appropriations  act  can 
include  general  provisions  stating 
national  policy  requirements  that  apply 
to  the  use  of  funds  (e.g..  obligation 
through  a  grant  or  cooperative 
agreement)  appropriated  by  the  act. 
Becau.se  the.se  requirements  are  of 
limited  duration  (the  period  during 
which  a  given  year's  appropriations  are 
available  for  obligation),  and  because 
thev  can  varv  from  year  to  year  and  from 
one  agencv  s  appropriations  act  to 
another  agency's,  the  grants  officer  must 
know  thv=!  agency(ies)  and  fiscal  year(s) 
of  the  appropriations  being  obligated  by 
a  given  grant  or  cooperative  agreement. 
and  may  need  to  consult  legal  counsel 
if  he  or  she  does  not  know  the 
requirements  applicable  to  those 
appropriations. 

§  22.520    Military  recruiUng  on  campus. 
[Reserved] 

§  22.525    Papenvoflj  Reduction  Act 

Grants  officers  shall  include 
appropriate  award  terms  or  conditions, 
if  a  recipient  s  activities  under  an  award 
will  be  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3500. 
et  seq.); 

(a)  Generally,  the  Act  only  applies  to 
Federal  agencies — it  requires  agencies  to 
obtain  clearance  from  the  Office  of 
Management  and  Budget  before 
collecting  information  using  forms, 
schedules,  questionnaires,  or  other 
methods  calling  either  for  answers  to: 

(1)  Identical  questions  from  ten  or 
more  persons  other  than  agencies. 


instrumentalities,  or  employees  of  the 
United  States. 

(2)  Questions  from  agencies, 
instrumentalities,  or  employees  of  the 
United  States  which  are  to  be  used  for 
statistical  compilations  of  general  public 
interest. 

(b)  The  Act  applies  to  similar 
collections  of  information  by  recipients 
of  grants  or  cooperative  agreements  only 
when: 

(1)  A  recipient  collects  information  at 
the  specific  request  of  the  awarding 
Federal  agency;  or 

(2)  The  terms  and  conditions  of  the 
award  require  specific  approval  by  the 
agency  of  the  information  collection  or 
the  collection  procedures. 

S  22.530    Metric  system  of  measuremenL 

(a)  Statutory  requirement.  The  Metric 
Conversion  Act  of  1975,  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (15  U.S.C. 
205)  and  implemented  by  Executive 
Order  12770  (3  CFR.  1991  Comp.,  p. 
343).  states  that: 

(1)  The  metric  system  is  the  preferred 
meastirement  system  for  U.S.  trade  and 
commerce. 

(2)  The  metric  system  of  measurement 
will  be  used,  to  the  extent  economically 
feasible,  in  federal  agencies' 
proou^ments,  grants,  and  other 
business-related  activities. 

(3)  Metric  implementation  shall  not 
be  required  to  the  extent  that  such  use 
is  likely  to  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms. 

(b)  Responsibilities.  DoD  Components 
shall  ensiue  that  the  metric  system  is 
used,  to  the  maximum  extent 
practicable,  in  measurement-sensitive 
activities  supported  by  programs  that 
use  grants  and  cooperative  agreements, 
and  in  measurement-sensitive  outputs 
of  such  programs. 

Subpart  F— Award 

§22.600    Purpoee. 

This  subpart  sets  forth  grants  officers' 
responsibilities  relating  to  the  award 
document  and  other  actions  at  the  time 
of  award. 

§22.605    Grants  otficers  responsibilities. 

At  the  time  of  award,  the  grants 
officer  is  responsible  for  ensuring  that: 

(a)  The  award  instrument  contains  the 
appropriate  terms  and  conditions,  in 
accordance  with  §  22.610. 

(b)  Information  about  the  award  is 
provided  to  the  office  responsible  for 
preparing  reports  for  the  Defense 
Assistance  Award  Elata  System 
(DAADS),  to  ensure  timely  and  acciu^te 
reporting  of  data  required  by  31  U.S.C 


6101-6106  (see  32  CFR  part  21,  subpart 
C). 

(c)  In  addition  to  the  copy  of  the 
award  document  provided  to  the 
recipient,  a  copy  is  forwarded  to  the 
office  designated  to  administer  the  grant 
or  cooperative  agreement,  and  another 
copy  is  forwarded  to  the  finance  and 
accounting  office  designated  to  make 
the  payments  to  the  recipient. 

§22.610    Award  instruments. 

(a)  Each  award  document  shall 
include  terms  and  conditions  that: 

(1)  Address  programmatic 
requirements  (e.g.,  a  statement  of  work 
or  other  appropriate  terms  or  conditions 
that  describe  the  specific  goals  and 
objectives  of  the  project).  The  grants 
officer  shall  develop  such  terms  and 
conditions  in  coordination  with 
program  officials. 

(2)  Provide  for  the  recipient's 
compliance  with; 

(i)  Pertinent  Federal  statutes  or 
Executive  orders  that  apply  broadly  to 
Federal  or  DoD  assistance  awards. 

(ii)  .^ny  program-specific 
requirements  that  are  prescribed  in  the 
program  statute  (see  §  22.210(a)(2)),  or 
appropriation-specific  requirements  that 
are  stated  in  the  pertinent  Congressional 
appropriations  (see  §22.515). 

(iii)  Pertinent  portions  of  the 
DoDGARs  or  other  Federal  regulations, 
including  those  that  implement  the 
Federal  statutes  or  Executive  orders 
described  in  paragraphs  (aj(2)  (i)  and  (ii) 
of  this  section. 

(3)  Specify  the  grants  officer's 
instructions  for  post-award 
administration,  for  any  matter  where  the 
post-award  administration  provisions  in 
32  CFR  part  32,  33,  or  34  give  the  grants 
officer  options  for  handling  the  matter. 
For  example,  under  32  CFR  32.24(b),  the 
grants  officers  must  choose  among 
possible  methods  for  the  recipient's 
disposition  of  program  income.  It  is 
essential  that  the  grants  officer  identify 
the  option  selected  in  each  case,  to 
provide  clear  instructions  to  the 
recipient  and  the  grants  officer 
responsible  for  post-award 
administration  of  the  grant  or 
cooperative  agreement. 

(b)  To  assist  grants  officers: 

(1)  Appendix  B  to  this  part  provides 
model  clauses  to  implement  certain 
Federal  statutes.  Executive  orders,  and 
regulations  (see  paragraph  {a)(2)(i)  of 
this  section)  that  frequently  apply  to 
DoD  grants  and  cooperative  agreements. 
Grants  officers  may  incorporate  the 
model  clauses  into  award  terms  and 
conditions,  as  appropriate.  It  should  be 
noted  that  Appendix  B  to  this  part  is  an 
aid.  and  not  an  exhaustive  list  of  all 
requirements  that  apply  in  all  cases. 
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Depending  on  the  circumstances  of  a 
given  award,  other  statutes,  Executive 
orders,  or  codified  regulations  also  may 
apply  (e.g..  Appendix  B  to  this  part  does 
not  list  program-specific  requirements 
described  in  paragraph  (a)(2)(ii)  of  this 
section). 

(2)  Appendix  C  to  this  part  is  a  list  of 
administrative  requirements  that  apply 
to  awards  to  different  types  of 
recipients.  It  also  identifies  post-award 
administration  issues  that  the  grants 
officer  must  address  in  the  award  terms 
and  conditions. 

Subpart  G — Field  Administration 

§22.700    Purpose. 

This  subpart  prescribes  policies  and 
procedures  for  administering  grants  and 
cooperative  agreements.  It  does  so  in 
conjunction  vnth  32  CFR  parts  32,  33, 
and  34,  which  prescribe  administrative 
requirements  for  particular  types  of 
recipients. 

§22.705    PoHcy. 

(a)  DoD  policy  is  to  have  each 
recipient  deal  wdth  a  single  office,  to  the 
maximum  extent  practicable,  for  post- 
award  administration  of  its  grants  and 
agreements.  This  reduces  burdens  on 
recipients  that  can  result  when  multiple 
DoD  offices  separately  administer  grants 
and  agreements  they  award  to  a  given 
recipient.  It  also  minimizes  unnecessary 
duplication  of  field  administration 
services. 

(b)  To  further  reduce  burdens  on 
recipients,  the  office  responsible  for 
performing  field  administration  services 
for  grants  and  agreements  to  a  particular 
recipient  shall  be  the  same  office  that  is 
assigned  responsibility  for  performing 
field  administration  services  for 
contracts  awarded  to  that  recipient. 

(c)  Contracting  activities  and  grants 
officers  therefore  shall  use  cross- 
servicing  arrangements  whenever 
practicable  and,  to  the  maximum  extent 
possible,  delegate  responsibility  for 
post-award  administration  to  the 
cognizant  grants  administration  offices 
identified  in  §22.710. 

§22  710     Assignment  of  grants 
administration  offices. 

in  accordance  with  the  policy  stated 
in  §  22.705(b),  the  DoD  offices  (referred 
to  in  this  part  as  "grants  administration 
offices")  that  are  assigned  responsibility 
for  performing  field  administration 
services  for  grants  and  agreements  are 
(see  the  "DoD  Directory  of  Contract 
Administration  Services  Components," 
DLAH  4105.4,^  for  specific  addresses  of 
administration  offices): 


(a)  Regional  offices  of  the  Office  of 
Naval  Research,  for  grants  and 
agreements  with: 

(1)  Institutions  of  higher  education 
and  laboratohes  affiUated  with  such 
institutions,  to  the  extent  that  such 
organizations  are  subject  to  the 
university  cost  principles  in  OMB 
Circular  A-21.' 

(2)  Nonprofit  organizations  that  are 
subject  to  the  cost  principles  in  OMB 
Circular  A-122,*  if  their  principal 
business  with  the  Department  of 
Defense  is  research  and  development. 

(b)  Field  offices  of  the  Defense 
Contract  Management  Command,  for 
grants  and  agreements  with  all  other 
entities,  including: 

(1)  Commercial  organizations. 

(2)  Nonprofit  organizations  identified 
in  Attachment  C  of  OMB  Circular  A-122 
that' are  subject  to  commercial  cost 
principles  in  48  CFR  part  31. 

(3)  Nonprofit  organizations  subject  to 
the  cost  principles  in  OMB  Circular  A- 
122,  if  their  principal  business  with  the 
Department  of  Defense  is  other  than 
research  and  development. 

(4)  State  and  local  governments. 

§  22.71 5    Grants  administration  office 
functions. 

The  primary  responsibility  of 
cognizant  grants  administration  offices 
shall  be  to  advise  and  assist  grants 
officers  and  recipients  prior  to  and  after 
award,  and  to  help  ensure  that 
recipients  fulfill  all  requirements  in  law, 
regulation,  and  award  terms  and 
conditions.  Specific  functions  include: 

(a)  Conducting  reviews  and 
coordinating  reviews,  audits,  and  audit 
requests.  This  includes: 

(1)  Advising  grants  officers  on  the 
extent  to  which  audits  by  independent 
auditors  (i.e.,  public  accountants  or 
Federal  auditors)  have  provided  the 
information  needed  to  carry  out  their 
responsibilities.  If  a  recipient  has  had  an 
independent  audit  in  accordance  with 
OMB  Circular  A-128  or  OMB  Circular 
A-133,  and  the  audit  report  disclosed 
no  material  weaknesses  in  the 
recipient's  financial  management  and 
other  management  and  control  systems, 
additional  preaward  or  closeout  audits 
usually  will  not  be  needed  (see 

§§  22.420(b)  and  22.825(b)). 

(2)  Performing  pre-award  surveys, 
when  requested  by  a  grants  officer,  after 
providing  advice  described  in  paragraph 
(a)(1)  of  this  section. 

(3)  Reviewing  recipients'  systems  and 
compliance  vdth  Federal  requirements. 


B  Copies  may  be  obtained  from  the  Defense 
Logistics  Agency,  Publications  Distribution 


Division  PASC-WDM).  8725  John  J.  Kingman  Rd., 
Suite  0119,  Fort  Belvoir,  VA  22060-6220. 

'  See  footnote  2  to  §  22.420(b)(1). 

•See  footnote  2  to  § 22.420(b)(1). 


in  coordination  vsrith  any  reviews  and 
compliance  audits  performed  by 
independent  auditors  under  OMB 
Circular  A-128  or  A-133.  This  includes: 

(i)  Reviewing  recipients'  financial 
management,  property  management, 
and  purchasing  systems,  to  determine 
the  adequacy  of  such  systems. 

(ii)  Determining  that  recipients  have 
drug-firee  workplace  programs,  as 
required  under  32  CFR  part  25. 

(4)  Notifying  the  Office  of  the 
Assistant  Inspector  General  for  Audit 
Policy  and  Oversight  (OAIG(APO)),  400 
Army-Navy  Drive,  Arlington,  VA  22202, 
if  either  of  the  following  is  not  available 
within  a  reasonable  period  of  time  (e.g., 
six  months)  after  the  date  on  which  a 
recipient  of  DoD  grants  and  agreements 
was  to  have  submitted  its  audit  report 
under  OMB  Circular  A-128  or  A-133  to 
the  OAIG(APO): 

(i)  The  recipient's  audit  report  under 
OMB  Circular  A-128  or  A-133. 

(ii)  The  OAIG(APO)'s  desk  review  of 
the  recipient's  audit  report,  or  a  letter 
stating  that  the  OAlG(APO)  has  decided 
not  to  conduct  a  desk  review. 

(b)  Performing  property 
administration  services  for  Govemment- 
ovkTied  property,  and  for  any  property 
acquired  by  a  recipient,  with  respect  to 
which  the  recipient  has  further 
obligations  to  \he  (Government. 

(c)  Ensuring  timely  submission  of 
required  reports. 

(d)  Executing  administrative  closeout 
procedures. 

(e)  EstabUshing  recipients'  indirect 
cost  rates,  where  the  [department  of 
Defense  is  the  cognizant  or  oversight 
Federal  agency  writh  the  responsibility 
for  doing  so. 

(0  Performing  other  administration 
functions  (e.g.,  receiving  recipients' 
payment  requests  and  transmitting 
approved  payment  authorizations  to 
payment  offices)  as  delegated  by 
applicable  cross-servicing  agreements  or 
letters  of  delegation. 

Subpart  H — Post-Awa'-:  Aaminisiralton 

§22.800    Purpose  anc  relation  to  other 
parts. 

This  subpart  sets  forth  grants  officers' 
and  DoD  Components'  responsibilities 
for  post-award  administration,  by 
providing  DoD-specific  requirements  on 
payments;  debt  collection;  claims, 
disputes  and  appeals;  and  closeout 
audits. 

§22.805    Post-awara  requL-^ements  in  other 
parts. 

Grants  officers  responsible  for  post- 
award  administration  of  grants  and 
cooperative  agreements  shall  administer 
such  awards  in  accordance  with  the 
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following  parts  of  the  DoDGARs.  as 
supplemented  by  this  subpart: 

(a)  Awards  to  domestic  recipients. 
Standard  administrative  requirements 
for  grants  and  cooperative  agreements 
with  domestic  recipients  are  specified 
in  other  parts  of  the  DoDGARs,  as 
follows: 

( 1 )  For  awards  to  domestic 
institutions  of  higher  education  and 
other  nonprofit  organizations, 
requirements  are  specified  in  32  CFR 
part  32,  which  is  the  DoD 
implementation  of  0MB  Circular  A- 
110. 

(2)  For  awards  to  State  and  local 
governments,  specifies  requirements  are 
specified  in  32  CFR  part  33,  which  is 
the  DoD  codification  of  the 
Govemmentwide  conunon  rule  to 
implement  0MB  Circular  A-102. 

(3)  For  awards  to  domestic 
commercial  organizations,  requirements 
are  specified  in  32  CFR  part  34,  which 
is  modeled  on  the  requirements  in  0MB 
Circular  A-110. 

(b)  Avi-ards  to  foreign  recipients.  DoD 
Components  shall  use  the 
administrative  requirements  specified  in 
paragraph  (a)  of  this  section,  to  the 
ma.ximum  extent  practicable,  for  grants 
and  cooperative  agreements  to  foreign 
recipients. 

§22.810    Payments. 
(a)  Purpose.  This  section  prescribes 

policies  and  grants  officers'  post-award 
responsibilities,  with  respect  to 
payments  to  recipients  of  grants  and 
cooperative  agreements. 

fb)  Policy.  It  is  Govemmentwide 
policy  to  minimize  the  time  elapsing 
between  anv  payment  of  funds  to  a 
recipient  and  the  recipient's 
disbursement  of  the  funds  for  program 
purposes  (see  32  CFR  32.22(a)  and 
33.2U'b),  and  the  implementation  of  the 
Cash  Management  Improvement  Act  at 
31  CFR  part  205).  Expanding  on  the 
Govemmentwide  policy,  DoD  policy  is 
to: 

(1)  Use  electronic  commerce,  to  the 
maximum  extent  practicable,  in  the 
payment  process  for  grants  and 
cooperative  agreements,  to  improve 
timeliness  and  accuracy  of  payments. 

(2)  MaJce  authorized  payments 
expeditiously. 

(i)  When  grants  or  agreements  provide 
for  payments,  either  advances  or 
reimbursements,  to  be  made  in  response 
to  recipients'  requests,  authorized 
payments  shall  be  made  as  soon  as 
possible  after  receipt  of  the  requests. 
Authorized  pavments  normally  shall  not 
be  made  more  than: 

(A)  Seven  days  after  receipt  of 
recipients'  requests,  whenever  grants 
officers,  payment  offices,  and  recipients 


are  able  to  use  electronic  commerce  (i.e., 
electronic  data  interchange  (EDI)  to 
request  and  authorize  payments  and 
electronic  funds  transfer  (EFT)  to  make 
payments). 

(B)  Thirty  days  after  receipt  of 
recipients'  requests,  when  it  is  not 
possible  to  use  electronic  commerce  and 
offices  must  process  paper  to  receive 
recipients'  requests,  or  to  authorize  and 
make  pa3rments  (note,  however,  that 
Govemmentwide  guidance 
implementeiat  32  CFR  32.22(e)(1) 
makes  payment  within  30  days  a  firm 
requirement,  not  just  the  norm,  for 
payments  to  institutions  of  higher 
education  and  other  nonprofit 
organizations,  when  the  reimbursement 
method  of  payment  is  used).  Payments 
shall  be  made  as  expeditiously  as 
processing  of  paper  transactions 
allows — this  policy  is  intended  neither 
to  delay  payments  nor  to  make  them  as 
close  as  possible  to  the  30th  day. 

(ii)  When  payments  are  authorized  in 
advance,  based  on  a  predetermined 
schedule,  the  payment  office  should 
make  each  payment  within  7  days  of  the 
date  specified,  if  the  schedule  was 
provided  to  the  payment  office  at  least 
30  days  in  advance  of  the  date  of  the 
scheduled  payment. 

(c)  Post-award  responsibilities.  The 
administrative  grants  officer  designated 
to  handle  payments  for  a  grant  or 
cooperative  agreement  is  responsible 
fon 

(1)  Maintaining  a  close  working 
relationship  with  the  personnel  in  the 
finance  and  accounting  office 
responsible  for  making  the  payments.  A 
good  working  relationship  is  necessary, 
to  ensure  timely  and  accurate  handling 
of  financial  transactions  for  grants  and 
agreements.  Administrative  grants 
officers  should  be  generally  familiar 
with  policies  and  procedures  for 
disbursing  officers  that  are  contained  in 
Chapter  19  of  Volume  10  of  the  DoD 
Financial  Management  Regulation  (DoD 
7000.14-R8). 

(2)  Handling  recipients'  requests  for 
payments  in  accordance  with  DoD 
implementation  of  Govemmentwide 
guidance  (see  32  CFR  32.22,  33.21,  or 
34.12,  as  applicable). 

(3)  Reviewing  each  payment  request 
to  ensure  that: 

(i)  The  request  complies  with  the 
award  terms. 

(ii)  Available  funds  are  adequate  to 
pay  the  request. 


"Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  VA  22161.  Authorized 
users  may  also  obtain  copies  from  the  Defense 
Technical  Information  Center.  8725  John  J. 
Kingman  Rd.,  Suite  0944.  Fort  Belvoir.  VA  22060- 
6218. 


(iii)  The  recipient  will  not  have  excess 
cash  on  hand,  based  on  expenditure 
patterns. 

(4)  Forwarding  authorizations  to  the 
designated  payment  office 
expeditiously,  so  that  payments  may  be 
made  in  accordance  with  the  timely 
payment  goals  in  paragraph  (b)(2)  of  this 
section.  .Authorizations  generally  should 
be  forwarded  to  the  payment  office  at 
least  3  working  days  before  the  end  of 
the  period  specified  in  paragraph 
(b)(2){i)  (A)  or  (B)  of  this  section. 

§  22.81 5    aaims,  disputes,  and  appeals. 

(a)  Award  terms.  Grants  officers  shall 

include  in  grants  and  cooperative 
agreements  a  term  or  condition  that 
incorporates  the  procedures  of  this 
section  for: 

(1)  Processing  recipient  claims  and 
disputes. 

(2)  Deciding  appeals  of  grants  officers' 
decisions. 

(b)  Submission  of  claims — (1) 
Recipient  claims  Recipients  shall 
submit  claims  arising  out  of  or  relating 
to  a  grant  or  cooperative  agreement  to 
the  grants  officer  for  decision.  Claims 
shall  be  in  writing,  shall  specify  the 
nature  and  basis  for  the  relief  requested, 
and  shall  include  all  data  that  supports 
the  claim. 

(2)  DoD  Component  claims.  Claims  by 
a  DoD  Component  shall  be  the  subject 
of  a  written  decision  by  a  grants  officer. 

(c)  Alternative  Dispute  Resolution 
(ADRI—{\)  Policy.  DoD  policy  is  to  try 
to  resolve  all  issues  concerning  grants 
and  cooperative  agreements  by  mutual 
agreement  at  the  grants  officer's  level. 
DoD  Components  therefore  are 
encouraged  to  use  ADR  procedures  to 
the  maximum  extent  practicable.  ADR 
procedures  are  any  voluntary  means 
(e.g.,  mini-trials  or  mediation)  used  to 
resolve  issues  in  controversy  without 
resorting  to  formal  administrative 
appeals  (see  paragraph  (e)  of  this 
section)  or  to  litigation. 

(2)  Procedures,  (i)  The  ADR 
procedures  or  techniques  to  be  used 
may  either  be  agreed  upon  by  the 
Government  and  the  recipient  in 
advance  (e.g.,  when  agreeing  on  the 
terms  and  conditions  of  the  grant  or 
cooperative  agreement),  or  may  be 
agreed  upon  at  the  time  the  parties 
determine  to  use  ADR  procedures. 

(ii)  If  a  grants  officer  and  a  recipient 
are  not  able  to  resolve  an  issue  through 
unassisted  negotiations,  the  grants 
officer  shall  encourage  the  recipient  to 
enter  into  ADR  procedures.  ADR 
procedures  may  be  used  prior  to 
submission  of  a  recipient's  claim  or  at 
any  time  prior  to  the  Grant  Appeal 
Authority's  decision  on  a  recipient's 
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appeal  (see  paragraph  (e)(3){iii)  of  this 
section). 

(d)  Grants  officer  decisions.  (1)  Within 
60  days  of  receipt  of  a  written  claim  the 
grants  officer  shall  either: 

(i)  Prepare  a  written  decision,  which 
shall  include  the  reasons  for  the 
decision;  shall  identify  all  relevant  data 
on  which  the  decision  is  based;  shall 
identify  the  cognizant  Grant  Appeal 
Authority  and  give  his  or  her  mailing 
address;  and  shall  be  included  in  the 
award  file;  or 

(ii)  Notify  the  recipient  of  a  specific 
date  when  he  or  she  vdll  render  a 
written  decision,  if  more  time  is 
required  to  do  so.  The  notice  shall 
inform  the  recipient  of  the  reason  for 
delaying  the  decision  (e.g.,  the 
complexity  of  the  claim,  a  need  for  more 
time  to  complete  ADR  procedures,  or  a 
need  for  the  recipient  to  provide 
additional  information  to  support  the 
claim). 

(2)  The  decision  of  the  grants  officer 
shall  be  final.  If  a  recipient  decides  to 
appeal  a  grants  officer's  decision,  the 
grants  officer  shall  encourage  the 
recipient  to  enter  into  ADR  procedures, 
as  described  in  paragraph  (c)  of  this 
section. 

(e)  Formal  administrative  appeals — 
(1)  Grant  Appeal  Authorities.  Each  DoD 
Component  that  awards  grants  or 
cooperative  agreements  shall  establish 
one  or  more  Grant  Appeal  Authorities  to 
decide  formal,  administrative  appeals  in 
accordance  with  paragraph  (e)(3)  of  this 
section.  Each  Grant  Appeal  Authority 
shall  be  either: 

(i)  An  individual  at  a  grade  level  in 
the  Senior  Executive  Service,  if  civiUan, 
or  at  the  rank  of  Flag  or  General  Officer, 
if  iniUtary;  or 

(ii)  A  board  chaired  by  such  an 
individual. 

(2)  Right  of  appeal.  A  recipient  has 
the  right  to  appeal  a  grants  officer's 
decision  to  the  Grant  Appeal  Authority 
(but  note  that  ADR  procedures,  as 
described  in  paragraph  (c)  of  this 
section,  are  the  preferred  means  for 
resolving  any  appeal). 

(3)  Appeal  procedures — (i)  Notice  of 
appeal.  A  recipient  may  appeal  a 
decision  of  the  grants  officer  within  90 
days  of  receiving  that  decision,  by  filing 
a  written  notice  of  appeal  to  the  Grant 
Appeal  Authority  and  to  the  grants 
officer.  If  a  recipient  elects  to  use  an 
ADR  procedure,  the  recipient  is 
permitted  an  additional  60  days  to  file 
the  written  notice  of  appeal  to  the  Grant 
Appeal  Authority  and  grants  officer. 

(ii)  Appeal  file.  Within  30  days  of^ 
receiving  the  notice  of  appeal,  the  grants 
officer  shall  forward  to  the  Grant  Appeal 
Authority  and  the  recipient  the  appeal 
file,  which  shall  include  copies  of  all 


documents  relevant  to  the  appeal.  The 
recipient  may  supplement  the  file  with 
additional  documents  it  deems  relevant. 
Either  the  grants  officer  or  the  recipient 
nia\  supplement  the  file  with  a 
memorandum  in  support  of  its  position. 
The  Grant  Appeal  Authority  may 
request  additional  information  from 
either  the  grants  officer  or  the  recipient. 

(iii)  Decision.  The  appeal  shall  be 
decided  solely  on  the  basis  of  the 
written  record,  unless  the  Grant  Appeal 
Authority  decides  to  conduct  fact- 
finding procedures  or  an  oral  hearing  on 
the  appeal.  Any  fact-finding  or  hearing 
shall  be  conducted  using  procedures 
that  the  Grant  Appeal  Audiority  deems 
appropriate. 

(f)  Representation.  A  recipient  may  be 
represented  by  counsel  or  any  other 
designated  representative  in  any  claim, 
appeal,  or  ADR  proceeding  brought 
pursuant  to  this  section,  as  long  as  the 
representative  is  not  otherwise 
prohibited  by  law  or  regulation  from 
appearing  before  the  DoD  Component 
concerned. 

(g)  Non-exclusivity  of  remedies. 
Nothing  in  this  section  is  intended  to 
limit  a  recipient's  right  to  any  remedy 
under  the  law. 

§  22.820    Debt  collection. 

(a)  Purpose.  This  section  prescribes 
procedures  for  establishing  debts  owed 
by  recipients  of  grants  and  cooperative 
agreements,  and  transferring  them  to 
payment  offices  for  collection. 

(b)  Resolution  of  indebtedness.  The 
grants  officer  shall  attempt  to  resolve  by 
mutual  agreement  any  claim  of  a 
recipient's  indebtedness  to  the  United 
States  arising  out  of  a  grant  or 
cooperative  agreement  (e.g.,  by  a  finding 
that  a  recipient  was  paid  fundis  in  excess 
of  the  amount  to  which  the  recipient 
was  entitled  under  the  terms  and 
conditions  of  the  award). 

(c)  Grants  officer's  decision.  In  the 
absence  of  such  mutual  agreement,  any 
claim  of  a  recipient's  indebtedness  shall 
be  the  subject  of  a  grants  officer 
decision,  in  accordance  with 

§  22.815(b)(2).  The  grants  officer  shall 
prepare  and  transmit  to  the  recipient  a 
written  notice  that: 

(1)  Describes  the  debt,  including  the 
amoimt,  the  name  and  address  of  the 
official  who  determined  the  debt  (e.g., 
the  grants  officer  imder  §  22.815(d),  and 
a  copy  of  that  determination. 

(2)  Informs  the  recipient  that: 
(i)  Within  30  days  of  the  grants 

officer's  decision,  the  recipient  shall 
either  pay  the  amount  owed  or  inform 
the  grants  officer  of  the  recipient's 
intention  to  appeal  the  decision, 
(ii)  If  the  recipient  elects  not  to 
appeal,  any  amounts  not  paid  wdthin  30 


days  of  the  grants  officer's  decision  will 
be  a  delinquent  debt. 

(iii)  If  the  recipient  elects  to  appeal 
the  grants  officer's  decision  the 
recipient  has  90  days,  or  150  days  if 
ADR  procedures  are  used,  after  receipt 
of  the  grants  officer's  decision  to  file  the 
appeal,  in  accordance  with 
§22.815(e){3)(i). 

(iv)  The  debt  will  bear  interest,  and 
may  include  penalties  and  other 
administrative  costs.  No  interest  will  be 
charged  if  the  recipient  pays  the  amount 
owed  within  30  days  of  the  grants 
officer's  decision.  Interest  will  be 
charged  for  the  entire  period  from  the 
date  the  decision  was  mailed,  if  the 
recipient  pays  the  amount  owed  after  30 
days. 

(d)  Follow-up.  Depending  upon  the 
response  from  the  recipient,  the  grants 
officer  shall  proceed  as  follows: 

(1)  If  the  recipient  pays  the  amount 
owed  within  30  days  to  the  grants 
officer,  the  grants  officer  shall  forward 
the  payment  to  the  responsible  payment 
office. 

(2)  If  within  30  days  the  recipient  has 
neither  paid  the  amount  due  nor 
provided  notice  of  intent  to  file  an 
appeal  of  the  grants  officer's  decision, 
the  grants  officer  shall  send  a  demand 
letter  to  the  recipient,  with  a  copy  to  the 
payment  office  that  will  be  responsible 
for  collecting  the  deUnquent  debt.  The 
payment  office  will  be  responsible  for 
any  further  debt  collection  activity, 
including  issuance  of  additional 
demand  letters  (see  Chapter  19  of 
volume  10  of  the  DoD  Financial 
Management  Regulation,  DoD  7000.14- 
R.  The  grants  officer's  demand  letter 
shall: 

(i)  Describe  the  debt,  including  the 
amount,  the  name  and  address  of  the 
official  that  determined  the  debt  (e.g., 
the  grants  officer  under  §  22.815(d)),  and 
a  copy  of  that  determination. 

(ii)  Notify  the  recipient  that  the  debt 
is  a  delinquent  debt  that  bears  interest 
from  the  date  of  the  grants  officer's 
decision,  and  that  penalties  and  other 
administrative  costs  may  be  assessed. 

(iii)  Identify  the  payment  office  that  is 
responsible  for  the  collection  of  the 
debt,  and  notify  the  recipient  that  it  may 
submit  a  proposal  to  that  payment  office 
to  defer  collection,  if  immediate 
payment  isjiot  practicable. 

(3)  If  the  recipient  elects  to  appeal  the 
grants  officer's  decision,  further  action 
to  collect  the  debt  is  deferred,  pending 
the  outcome  of  the  appeal.  If  the  final 
result  of  the  appeal  is  a  determination 
that  the  recipient  owes  a  debt  to  the 
Federal  Government,  the  grants  officer 
shall  send  a  demand  letter  to  the 
recipient  and  transfer  responsibihty  for 
further  debt  collection  to  a  payment 
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office,  as  described  in  oaraeraph  (d)(2) 
of  this  section 

(e!  Administrative  offset.  In  canying 
out  tiie  responsibility  for  collecting 
delinijuent  debts,  a  disbursing  officer 
mav  need  to  consult  grants  officers,  to 
determine  whether  administrative  offset 
against  payments  to  a  recipient  owing  a 
delinquent  debt  would  interfere  with 
execution  of  proiects  being  carried  out 
under  grants  or  cooperative  agreements. 
Disbursing  officers  may  also  ask  grants 
officers  whether  it  is  feasible  to  convert 
pavment  methods  under  grants  or 
agreements  from  advance  payments  to 
reimbursements,  to  facihtate  use  of 
admmistrative  offset.  Grants  officers 
therefore  should  be  familiar  with 
guidelines  for  disbursing  officers,  in 
Chapter  19  of  Volume  10  of  the 


Financial  Management  Regulation  (DoD 
7000. 14-R),  concerning  withholding 
and  administrative  offset  to  recover 
delinquent  debts. 

§22.825    Closaout  audits. 

(a)  Purpose.  This  section  establishes 
DoD  policy  for  obtaining  audits  at 
closeout  of  individual  grants  and 
cooperative  agreements.  It  thereby 
supplements  the  closeout  procedures 
specified  in: 

(1)  32  CFR  32.71  and  32.72,  for 
awards  to  institutions  of  higher 
education  and  other  nonprofit 
organizations. 

(2)  32  CFR  33.50  and  33.51.  for 
awards  to  State  and  local  governments. 

(3)  32  CFR  34.61  and  34.62,  for 
awards  to  commercial  entities. 


(b)  Policy.  Grants  officers  shall  use 
their  judgment  on  a  case-by-case  basis, 
in  deciding  whether  to  obtain  an  audit 
prior  to  closing  out  a  grant  or 
cooperative  agreement  (i.e.,  there  is  no 
specific  DoD  requirement  to  obtain  an 
audit  prior  to  doing  so)  Factors  to  be 
considered  include: 

(1)  The  amount  of  the  award. 

(2)  DoD  s  past  e.xpenence  with  the 
recipient,  including  the  presence  or  lack 
of  findings  of  material  deficiencies  in 
recent: 

(i)  Audits  of  individual  awards;  or 
(ii)  Systems-wide  financial  audits  and 
audits  of  the  compliance  of  the 
recipient's  systems  with  Federal 
requirements,  under  0MB  Circular  A- 
128  or  .'\-133,  where  those  Circulars  are 
applicable.  (See  §  22.715(a)(1)). 


Appendix  A  to  Part  22.— Suggested  Proposal  Provision  for  Required  Certifications 


Suggested  provision  in  Dfoposal 

Used  for 

Source  of  requirement 

(or,  suitably  modified,  in  award) 

Type  of  award 

Type  of  recipient 

Specific  situation 

By  signing  and  submitting  this  proposal. 

ttie  recipient  is  providing  trie 

(1)  Certification  at  Appendix  A  to 

Any  nonprocure- 

AH  Ixit  foreign  gov- 

Any  

Subparts  A  through  E  of  32  CFR  25, 
which    implement    E.O.     12549    [3 

32  CPR  Pa.l  25  regarding  debar- 

ment transaction 

ernments,  for- 

ment,  suspension,  and  otner  re- 

(see "primary 

etgn  govern- 

CFR,   1986   Comp,    p.    1891:    E  0 

sponsibility  matters 

covered  trans- 

mental entities, 

12689    [3    CFR.    1989    Comp.,    p. 

action."  defined 

and  ottiers  ex- 

235], and  Sec  2455  of  Federal  Ac- 

at 32  CFR 

cluded  from 

quisition    and    Streamlining    Act   of 

25.110(a)(1)(l)]. 

"person,"  as  de- 
fined at  32  CFR 
25.105. 

1994  (Pub   L    ^03-355) 

(2)  Cenification  at  Apoeociix  C  to 

Any  financial  as- 

Any   

Any,  except  where 
inconsistent  with 

Subpart  F  o'  32  CFR  25  which  imple- 
ments sec,  5^5'-5i60  of  the  Drug- 
Free  Workplace  Act  of  i988  (Pub. 

32  CFR  Part  25  regarding  dnjg- 

sistance,  includ- 

free workplace  requirements. 

ing  any  grant  or 

international  ob- 

cooperative 

ligations  of  the 

L.  100-690,  Title  V,  Subtitle  D;  41 

agreement  [see 

U.S.  or  the  laws 

use  701,  et  seq.). 

"grant,"  as 

or  regulations  of 

broadly  defined 

a  foreign  gov- 

at 32  CFR 

ernment  'see  32 

25.605(b)(7)]. 

CFR  25.610(b)l. 

(3i   certification   at   Act'^^naix  A  to 

Any  financial  as- 

All Ixjt  Indian  tribe 

Any  

32   CFR   26,    which   impiements  31 

.32  CFR  Part  2,8  -egaraing  lobby- 

sistance [see  32 

or  tribal  organi- 

U.S.C. 1352. 

ing. 

CFR  28.106(b) 

zation  with  re- 

and definitions 

spect  to  expend- 

of "Federal 
grant,"  "Federal 
cooperative 

itures  spedflcaMy 
permitted  by 
other  Federal 

. 

* 

agieement,"  and 
"Federal  loan"  in 
32  CFR  28.105 
(c).  (d).  and  (e)). 

law  [see  32  CFR 
28.105(1)). 

» 

APPENDIX  B  TO  PART  22.— SUGGESTED  AWARD  PROVISIONS  FOR  NATIONAL  POLICY  REQUIREMENTS  ThAT  OFTEN  APPLY 


Suggested  award  provision 

Used  for 

Some  requirementiS)  the  grants 
officer  should  note 

Type  of  award 

Type  of  recipient 

Specific  Situation 

Nondiscrimination 

By  signing  this  agreement  or  accepting 
funds  under  this  agreement,  ttie  re- 
cipient assures  that  it  will  comply  with 
applicatile  provisions  of  the  *oiiowing 
national  policies  prohibiting  discnmj- 
nation: 

!_• 

k 
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ISIOMS  POP  NA"^!0NA. 

Continuea 


R^ 


jiRFIvlPK- 


Qf-'ps  Apply — 


Suggested  awara  orovision 


a  0"  the  t>asis  of  ^ace.  color,  or 
nationa!  ongm.  in  "itie  Vi  of  the 
Civil  Rights  Ac;  o<  •964  42 
use  20000  et  seo  as  .mpie- 
mentea  Dv  DoD  -eguiations  at  .32 
CFR  Dan  '  &5 

b.  Or  the  oasis  of  'ace  coiof  reli- 
gion sex.  or  national  origin,  m 
Executive  Order  ^'246  ;3  CFR. 
•964- -966  Oono  C  339).  as 
impieroenteo  Dv  Depanment  of 
Labor  regulations  a*  -5"  Z^^  :>a^ 
60. 


C.  On  the  haSi?  o'  sex  or  blind-. 
ness  ir  'tie  »  oi  tne  Education 
Amendments  "t  1972  (20  U.S.C. 

168^    e!  seq.^ 


Used  for 


Type  of  award         Type  of  recipient        Specific  situation 


d.  O'"'  tne  oasis  3*  aae  in  tne  Age 
Discriminatior  Ac'  of  1975  i42 
U.S  C  6"0^  e'  sec  as  ^rnpie- 
mented  bv  Deoartmen!  .::*  Health 
anc  "ur^ar  Services  'eguiations 
at  45  CFR  pari  90. 


■  the  t^asis  :>'  handicap,  in: 
Section  504  ot  the  Rehabili- 
tation    Act     of     ^973     (29 

U.S  C         "94  .as       irriDie^ 

mentec  ov  Cepairnent  c 
Justice  regulations  at  28 
CFR  pan  4"  and  DoD  regu- 
lations at  32  CFR  pan  56. 


2.  The  Architectural  Barriers 
Act  of  1968  (42  U.S.C. 
4151,etseq.). 


Officials  Not  to  Benefit 

No  membe' 
or  reside 
adrnitteG 


Grants  coopera 
t've  agreements 
arx;  other  t^-.ar- 
;ia^  assistance 
included  at  32 
-pp  '95  2:0 

..irants  coopera 
trve  agreeme'^ts 

ariG  Othe'  prif-np 

awards  .nctijdec 
Dv  "Pec!eraii> 
assisted  con- 

StrciCtior'  u:>ry 
''■ac'"  definitio"" 
at  40  OF  P  6iV 
1.3. 
Grants,  coopera- 
tive agreements, 
and  other  finan- 
cial assistanc-e 
r-vciudec  a;  "t 
U.S.C.  1682. 


.j'anis    .".ooper-a- 
t've  agreemer^rs 
a'W  otrie' 
awards  irxiuoec 
-r  ■■'^edera;  *• 
nar-iciai  assist 
arce"  defimtiof 
at  45  CFR  90.4. 

Grants  coopera- 
tive agreernents 
3rx3  othe' 
awards  ,r".ciuaed 
'•    federal  fi- 
'-.arxTia;  assist- 
arvce'   detmir.or 
at  32  CFR 
56.3(b). 

Gr-an'  o'  ioari  


y  oeieqate  "c  -...ongress 
commissioner  shall  De 
ar-'v  Share  or  part  of  this 


agreemer'.t  or  to  any  Denefrt  arising 
♦rom  .%  >r-^  accordance  with  4i  U.S.C 
22. 

Live  Organisms 

&v  Signing  this  agreemer^*  or  accepting 
funds  jnde'  this  agreernen!  the  re- 
cipient assures  that  it  wiii  compiv  wtth 
applicaoie  provisions  of  tne  following 
nationa:  policies  concermriQ  live  orga 
nisHTs 


Grants,  coopeiB- 
tive  agreements, 

anc  other 
"ao'eements". 


Any 


Any 


Educational  institu- 
tion [for  sex  dis- 
crimination, 
excepts  any  in- 
stitution con- 
trolted  bv  reli- 
gious organiza- 
tion   wrier-  •' 
Consiste'''  w'th 
the  .:xQan;za- 
bon  s  'eiigious 
tenets). 

Any  


Any 


Some  requir8ment(s)  the  grants 
officer  should  note 


Awards  under 
which  construc- 
tion work  is  to 
be  done. 


Any 


Any 


Any 


Any  educational 
program  or  ac- 
tivity receiving 
Federal  financial 
assistance. 


Any 


Any 


Construction  or  al- 
teration of  build- 
ings or  facilities 
which  will  re- 
quire put>lic  ac- 
cessitiility. 

Any. 


32  CFR  part  195.6  requires  grants  of- 
ficer to  obtain  recipient's  assurance 
of  compliance.  It  also  requires  re- 
cipient to  flow  down  requirements  to 
subrecipients. 

Rectptents  must  include  clause  pre- 
scribed by  41  CFR  60-1 .4(b)  in  fed- 
erally assisted  construction  awards 
and  subawards  [41  CFR  60-1 .4(d) 
allows  Incorporation  by  reference). 
This  requirement  also  is  at  32  CFR 
33.36(0(3)  and  at  paragraphs  l.  of 
Appendices  A  to  32  CFR  part  32 
and  32  CFR  part  34. 


45  CFR  90.4  requires  that  reciptent 
flow  down  requirements  to  sut>- 
recipients  [definition  of  "reciptent"  at 
45  CFR  90.4  includes  entities  to 
which  assistance  is  exterxled  ir)di- 
rectiy,  tfvough  another  recipient]. 


32  CFR  56.9(b)  requires  grants  officer 
to  obtain  recipient's  written  assur- 
ance of  compliance  and  specifies 
what  the  assurance  includes.  Note 
the-  -eouirements  flow  down  to  sut>- 
awa'Os  reciptent,"  defined  at  32 
CFR  56.3(g),  includes  entites  re- 
ceiving assistance  indirectly  through 
other  recipients). 
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Continued 


'NjA^iONAL  Policy  Requirements  That  O^ten  Applv- 


buggestea  awara  cfovision 


a  For  human  subjects,  the  Com- 
mon federal  Policy  for  ttie  Pro- 
tection 0*  Human  Subjects,  codi- 
fied  Dy  tne  Departmen-  ;•  Mganti 
and  Human  Services  at  :;  'FR 
Dart  46  and  '^ipiementec!  Dy  ttie 
Department  o'  Defense  at  32 
CFR  part  ?•  5 

b   For  animals 

1  Rules  concernipg  animai 
acquisition  'ransport,  care, 
landlinq.  anc!  jse  n:  (j)  9 
C'PR  par-*s  ■  -!  Deoartment 
ot  Aqncuitu'e  regulations 
tria;  mpiement  the  Labora- 
tor,  A^ima:  Welfare  Act  of 
'  U66   '  ,  s  ::  :  ■  3  ■  :  •  -sy, 

anc  -I.  '^e  :juide  •:;'  ;ne 
Care  anc  ._se  ,;'  „aD(;:,f;irofy 
Animais  National  nstitutes 
o<  Heaitr  -'jDication  No. 
86-23 

2  ProMibitions  on  the  pur- 
cnase  or  use  o<  dogs  or  cats 
'or  certain  medcai  'raining 
purposes  ^n  Section  8019 
;'0  u  SC  22-1  •  note)  of  the 
Department  of  Defense  Ap- 
propriations Ac*  -iG-  (Put). 
._aw  '0'  -5'  ' 

3  Regulations  3'  -np  liecart- 
ments  of  me  nter.or  ,50 
CFR  parts  '  :>/4)  and  Com- 
merce 50  "Ff<  parts  217- 
22  7'  ;nat  implement  statutes 
ano  conventions  or  'he  tak- 
ing. Dossessior  'lansport, 
sale,  purcriase  e»port,  or 
import  of  i^'l(dllfe  anc  ptants, 
including  the  Endangered 
Species  Act  of  '973  16 
use  i53'--543.  Marine 
Mammal  Protectic-  Act  '6 
u  S  C  '  36'  - '  Vi^  ..acey 
Act      -3     J  S  :      i',:       and 

Convention  or  -iternatiorial 
Trade  r  Encanqeref:  Sc>e- 
cies  of  yViic  Cauna  a.od 
f^lora 


Military  Recruiters 

[Grants  Officers  shall  mciuce  ■' 
award  provision  specified  a" 
part  23,; 


•e  exact 
52  CFR 


Used  for 


Type  of  award 


Any 


Any 


Any 


Any 


Type  of  recipient 


Any 


Any 


Grants  and  coop- 
erative agree- 
ments. 


Any 


Any 


Domestic  institu- 
tion of  higher 
education  (see 
32  CFR  part  23). 


Specific  situation 


Research  devel- 
opment.  test,  or 
evaluation  in- 
volving live 
human  subjects 
wrth  some  ex- 
ceptions isee  32 
CFR  part  219], 

Research,  expen- 

mentation.  or 
testing  involving 
the  use  of  ani- 
mals 


Use  of  DoD  appro- 
priations for 
training  on  treat- 
ment of  wourxjs. 


Activities  which 
mav  involve  or 
impact  wildlife 
arK;  Plants 


Any. 


borrie  rec|uirement(Sj  the  grants 
officer  should  note 


32  Cf^R  2^9  '03  requires  each  recipi- 
ent to  have  a  Federally  approved, 
wrrtten  assurance  of  compliance  [rt 
may  be  HHS-approved,  on  file  with 
HHS  DoD-approved,  on  file  witt-i  a 
OoD  Component,  or  may  need  to 
be  obtained  by  the  grants  officer  for 
the  specific  award] 

Pnor  to  rnaking  an  awaro  under  whch 
animai-t>aseo  research  testing,  or 
training  is  to  t>e  performed,  OoD  Di- 
■•ective  32  "6  i  '  i-equires  administra- 
tive review  ot  the  proposal  by  a 
DoD  vetennanan  trained  or  experi- 
enced in  leiboratory  animal  scierx^e 
arx)  medicine,  as  well  as  a  review 
Dv  the  recipient's  institutional  Ani- 
mal Care  and  use  Committee, 
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Continuec 


NA.  Policy  Requirements  That  Often  apply— 


^.   ^>'\(^£1C*  Ci^"*      ^li;'!;'^^     <"\f '*\  ,  M  C  ,  i^  rt 

Used  for 

Some  requirement(s)  the  grants 

ouyy*rbi5r*w  dwa  -  ^'wV'b'jn 

Type  of  award 

Type  of  recipient 

Specific  situation 

officer  stxxjid  note 

Cargo  Preference 

"le  recipiftn!  agrees  tha'  i:  wii:  co'odiv 

j'ants  coopera- 

Any .: 

Any  awara  where 

46  CFR  381 .7  requires  grants  officers 

wit^    the    Cargo    Preference    Ac*    o' 

•••■e  agreements 

pos8i)ility  exists 

to  include  appropnate  clauses  in 

1954    146    u  S,C     "24";     as    irnpie 

and  other 

for  ocean  trans- 

award documents.  It  also  requires 

merited  by  Departrnent  of  Transpor 

awards  included 

port  of  Items 

recipients    to    include    appropnate 

tatior^  regulations   a;  46   C^^   38*7, 

in  46  CFR  381.7. 

procured  or  ob- 

clajsp'    -    contracts    using    U.S. 

v/hch  require  tnat  at  leas?  5C  oer-cent 

tained  by  or  on 

Gc^nmer^t    furxJs    urxJer    agree- 

0*  equtDment    Tiatenats  or  cor^rrxyy 

behaN  of  the  re- 

me t;;     A'.*--'    ocean   transport   of 

ities  pfOcureG  or  othervv'ise  oPtamec 

cipient,  or  any  of 

procu.eG    gcrci-as   is   possible   (e.g., 

\vrtti    u  S     Government   funds    jnae' 

ttie  recipienrs 

see  clause  at  46  CFR  381 .7(5)). 

this   agreerTient,   and   which   rnay   oe 

contractors  or 

transportec  by  ocean  vessel,  shall  Pe 

. 

subcontractors. 

transportec  on  privateiv  owned  U.S.- 

fiag  comiTTeraai  vessels  -  avaiiaPle. 

Preference  tor  US. -Flag  Carriers 

^ravei  supporied  Oy   u  S    Government 

Any  

Any  

Any  agreement 

runds  jnoer  this  agreement  shah  use 

under  which 

u  S  -flag    air    carriers     a^'    earners 

' 

international  air 

holding  oertiticates  jnde'  49   o  S.C. 

travel  may  be 

4-*02:  tor  international  air  transpor- 

supported by 

tation  of  people  ana  property  to  the 

U.S.  Govern- 

extent that  such  senvtce   s  available, 

ment  funds. 

i"  accofdarce  with  'he    nternationa! 

Air    ^ rarisportatior-    J^air   Competifve 

Practices    Act    o<    "  9''4     49    u  S.C. 

40' '8'  and  the  interpretative  guide- 

lines issued  Dv  the  ComptroUe'  Gerv 

erai  of  the  Jmied  States  ir^  me  March 

3"     '98'    am€narT>ent  to  Comptroller 

General  Decisior-  B"  38942 

Relocation  and  Real  Property 

Acquisition 

"he  recipient  assures  that  it  wili  compi', 

.grants   cooper a- 

"State  aoer-icv"  as 

Any  projea  iria; 

42  U.S.C.  4630  and  49  CFR  24.4,  as 

with   49   CFR   part  24.   which   impie 

•'ve  agreements 

oefir>ec  "■  4- 

may  result  in 

implemented  by   DoD   at  32  CFR 

ments  the  Uniform  Relocation  Assist 

a'v;  other  ""^ed 

CPR  pat  .;■-  'c 

real  property  ac- 

part  259,  requires  grants  officers  to 

ance   and   Real   Property    Acquisition 

era^  tinancsa  as 

inciuoe  ^"e'soris 

quisit)on  or  dis- 

obtain recipients'  assurance  of  com- 

Policies Act  0*  '970  i42  .  S  C    460* 

sistance"  [see 

witr^  aothonty  to 

placement 

pliance. 

et  seq  ^  anc  provides  'or  'air  ano  eq- 

49 GFR24.2(i)]. 

acQji'p  property 

wtiere  State 

uitable    treatr^iem    0*    cersons    dis- 

b\ eminent  d'O- 

agency  hasnl 

placed    bv    "^eaeraiiy    assisted    pro- 

mai'- jooer 

opted  to  certify 

grams  or  persons  whose  oroperty  is 

State  aw 

to  Dept  of 

• 

acquired    as    a    result    0'    sucn    pro- 

Transportation in 

grams 

. 

lieu  of  providing 
assurance. 

Hatch  Act 

The  reapient  agrees  tc  comoiv  witf  the 

o'arnt:  ■:■■  ^oans  .... 

State  and  local 

All  but  employees 

Hatch  Act    6   ..  S  C     ^50* -'508  anc 

govemr-ients. 

of  educational  or 

''324-"328     as  ir^iementeo  0\   the 

research  institu- 

Office of  Personnel  Management  at  5 

tions  supported 

C^P    part    ',5'     which   limits   ooHtical 

by  State;  pdito- 

activity    0*   employees   v   officers   of 

cal  subdivision 

State    or    locas   governments    whose 

thereof;  or  reli- 

employment ;s  connected  !c  an  activ- 

gious, philan- 

ity   financec    >"    wnoie    -;•"•    par-    v/ith 

thropic,  or  cul- 

' 

"ederai  funds 

tural  organiza- 
tion. 

Environmental  Standards 

• 

By  Signing  this  agreement  or  accepting 

^unds  jhoer  this  agreement    'ne  re- 

cipient assures  that  it  wiii 

» 
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Continued 


Suggested  award  orovision 


a  Comply  with  appdcable  provi- 
sions 0*  the  Clear  Air  Act  {4§ 
U-S  C  740'  et  seq  :  and  Clean 
Water  Act  i33  oSC  '25'  ^•. 
seq-).  as  impienented  bv  Execi>- 
tive  Ordef  '  •  '38  ;3  CFR  'S'l- 
1975  Comp  p  7991  and  envi- 
ronmental Protectior  Agency 
(EPA)  regulations  at  40  CFR 
part  15  in  accordance  with  the 
EPA  regulations  the  recipient 
further  agrees  ;har  f  «viii 

Not  use  any  faality  on  the 
ERA'S  List  of  Violating  Fa- 
cilities ir  oertorming  any 
award  that  is  nonexempt 
under  40  CFR  15.5,  as  long 
as  the  'acilitv  'ernains  on 
the  list 

NotI^y  the  awaroirig  agencv  if  it 
intends  to  jse  a  •aciiit,  in 
pertorming  this  award  that  is 
on  the  L_rSt  ;)f  violating  Fa- 
cilities or  !ha!  'he  "ecipient 
knows  na.s  Deer  ^9^. 
ommerxJed  'c  C'e  oiaceo  on 
the  List  0'  Violating  i^aciiities 
D  identl^y  tc  :he  awarding  agericy 
any  impact  this  awara  -^a,  "ave 
on: 

1  The  quaiit>'  3*  "he  "u'Tan 
environment,  anc  provide 
help  ttie  agency  may  need 
to  comply  with  the  Natioriai 
Environmental  Policy  Act 
iNEPA.  at  42  J  SC  4-321. 
et  seq.  I  and  to  orepare  En- 
vironmenta.  mpac!  State- 
ments or  othe^  'equirec:  en- 
vironmental documentation. 
The  'ecipiem  agrees  in 
Such  cases  !c  take  no  ac- 
tion that  wiii  riave  an  ad- 
verse environmental  impact 
e  g  anv  Dhysical  disturb- 
ance c'  a  Site  such  as 
Dreakinq  o*  groofxl-  ^rti^  'he 
grants  otticer  Drovioes  writ- 
ten notification  of  compli- 
ance with  the  environmental 
impact  analysis  orocess. 

2  '^lood-prone  areas  and  oro- 
/lOe  r-ieip  the  agerc,  may 
need  to  compi,  with  the  \a- 
tiona;  Piood  risurance  Ai,i  of 
'968  and  Flood  Disaster 
Protection  Act  of  1973  (42 
U.S.C  400'  -i"  seq.),  which 
require  fic>od  'hsurance, 
when  available  'o'  "-'ederally 
assisted  "onstructjon  Of  ac- 
quisitior  :n  Hood-prone 
areas 


UsedfcK 


Type  of  award 


Grants,  coopera- 
tive agreements, 
and  other 
awards  included 
in  definitions  of 
"granr  and 
"loan"  in  40 
CFR  part  15. 


Any 


Grants,  coopera- 
tive agreements, 
arxl  other  "finarv 
cial  assistance" 
(see  42  U.S.C. 
4003). 


Type  of  recipient 


Any 


Any 


Any 


Specific  situation 


Any,  for  Clean  Air 
Act,  Clean 
Water  Act,  arxj 

Executive  Order 
11738 
40  CFR  15,5 
makes  awards 
ot  less  than 
$100,000,  and 
certain  other 
awards,  exempt 
from  the  EPA 
regulations. 


Any  actions  thiat 
may  affect  the 
environment. 


Awards  involving 
construction 
land  acquisition 
or  development. 
with  some  ex- 
ceptions [see  42 
use  4001,  et 
seq.). 


Some  requirement(s)  the  grants 
officer  should  note 


40  CFR  1531  requires  the  assur- 
arKes  in  the  suggested  award  pro- 
vision It  also  requires  that  recipi- 
ents flow  down  requirements  to 
sutiawarcJs  ("grant"  as  defined  at 
40  CFR  154  includes  sut>agree- 
ments) 

Executive  Order  1 1 738  establishes 
additional  responsibilities  for  grants 
officers 


■he       Gourcii       on       Environmental 
Quality's  regulations  for  implement- 
ing   NEPA    are    at   40   CFR    parts 
1500-^508    Executive  Order  "15' 4 
;3  CFR,  1966-1970  Comp  ,  p   902; 
as    amended   by    Executive    Order 
'  1991    sets  policies  and  procedures 
for  considenng  actions  m  the  US. 
Executive    Orders    '1988    i3    CFR. 
•"977  Comp,.  p 
CFR-   1977  Comp 
additional  considerations    when  ac 
tions    involve    floodolains    or    wet 
lands,  respectively. 


1  71  and  1-990  [3 
p    '2\'  specify 


42  U.S.C  4012a  prohibits  awards  for 
acquisition  or  constrjction  m  flood- 
prone  areas  [Federal  Emergericy 
Management  Agency  publisties  hsts 
of  such  areas  in  the  Federal  Reg- 
ister), unless  recipient  rias  required 
insurance  if  action  is  in  a  flood- 
plain.  Executive  Order  ^'988  [3 
CFR.  '977  Comp,,  p  iiT';  specifies 
additional  pre-award  procedures  for 
federal  agencies  Recipients  are  to 
apply  requirements  to  subawards 
("financial  assistance  '  defined  at 
42  U.S.C.  4003.  includes  indirect 
Federal  assistance 


UMI 


Federal  Register   '  Vol    61    No    166.  Monda\.  Aagu 


y9t) 


i'roposed  Rules 


43887 


Appendix  B  to  Part  22. — Suggested  Aw^rd 


Provisions  ^o^  Hi 
Conimuea 


'ONAL  Policy  Requirements  That  Often  Apply— 


Suggestec  awa'c  prcwisio^ 

Used  for 

Some  requirement(s)  the  grants 

Type  of  award 

Type  of  recipient 

Specific  srtuation 

officer  should  note 

3.  Coastal  zones   and  provide     Grants  coope'-a- 

State  and  locai 

Awards  tttat  may 

16  U.S.C.  1456(d)  prohi)its  approval 

help  the  agency  Tiay  need        five  agreements, 

govemmoms. 

affect  ttie  coast- 

of   projects    inconsistent    witti    a 

to  comply   witr  the  Coastal        and  other  "Ped- 

interstate  arxl 

al  zone. 

coastal  State's  approved  manage- 

Zone   Management    Act    0*        erai  assistance" 

ottwr  regionai 

* 

ment  program  for  the  coastal  zorte. 

■972     -e.    JSC     'ib-     e*        ■see*6uS.C. 

aoenc,  ie« 

sea   .  concerning  protection        I456(d)j. 

c*  L.  S  coastai  resources. 

-     Coastal  Darnels    ano  pro-     Grants  coopera^ 

Any 

Awards  that  may 

16   U.S.C.    3504-3505   prohibit   new 

yide   help   tne   agency   may        tive  agreements, 

—     t,  -  ,-„t  ■ 

Bneci  DBmerS 

awards  for  actions  within  Coastal 

neec    to    comply     wth    the         anc  otne'  "fman- 

akirtgttie  Atlan- 

Barrier System,  except  for  certain 

Coastai    Barriers    Resource        cia:  assistance" 

tic  and  Gulf 

purposes.    Requirements    ftow    to 

Act    iie    U.SC     35CV    et        'seeieU.S.C. 

coasts  and 

sut>awards    (16    U.S.C.    3502    in- 

seq i,   concerning   preserva-^         3502). 

Great  Lakes' 

cludes  indirect  assistance  as  "finarv 

tion  of  barrier  resources 

shores. 

aal  assistance"). 

5.    *'"■    existing   or    proposec     Any  

Any 

Awards  that  may 

componen*    ;•   t'-ie    National 

affect  existing  or 

WiiO  and  Scenic  Rivers  sys- 

pfOpOBO(J  9|B- 

te-^     arid   provide   help   the 

ment  of  National 

agerxy  may  need  to  cotply 

Wild  and  Scenic 

with   the    Wild   and   Scenic 

Rivers  system. 

Rivers    Act    of    1968    (16 

U.S.C.  127\  et  seq) 

, 

6.    Underground    sources    of 
drinking  waie-    -    3'eas  that 

Any  „ 

Any 

Construction  in 

42  U.S.C.  300h-3(e)  precludes 
awards  of  Federal  financial  assist- 

« waj      .••...•••••••.•• 

any  area  with 

have  a'-  aaui<e'  tna;  is  the 

aquifer  that  the 

ance  for  any  project  that  the  EPA 

SOte     C      D^incipa^     dnnkmg  ' 

EPA  finds  woiikj 

admintstrator  determines  may  con- 

water   source     anc    provide 

create  put>lic 

taminate  a  sole-source  aquifer  so 

help  the  aoenc,   'r;ay   need 

health  hazard,  if 

as  to  threaten  public  health. 

to    comply     witr-    trie     Safe 

contaminated. 

Drinking     Water     Act     142 

use   300h-3 

National  Historic  Preservation 

The  recipient  aarees  to  identic   tc  tne     Any  , 

Any 

Any  constnxtion, 
acquisition,  nxxJ- 

36  CFR  part  800  requires  grants  offi- 
cers to  get  comments  from  the  Ad- 

awarding agencv   any  property  usted 

t^WJ        ■••..■•*.•.■.....*.•... 

or  eligible  <of  listing  on  tne  National 

ernization,  or 

visory  Council  on  Historic  Preserva- 

Registe'   o'   '-iistoric   Piaces  that   wm 

, 

other  activity 

tkxi  before  proceeding  with  Feder- 

be attecteo  Dv  this  award   ana  tc  pro-  j 

that  may  impact 

ally  assisted  projects  that  may  af- 

vide anv    nelp  the  awarding   agencv 

a  historic  prop- 

fect properties  listed  on  or  eligit)le 

ma>  r^eed   with  respect  tc  tnis  awa^a 

erty. 

for  listing  on  the  National  Register 

to  comply   with   Sectior^    '06   ot  tne 

of  Historic  Places. 

National  Historic  Preservation  Act  o( 

1966  (16  U.S.C.  470,  et  seq  1   as  im- 

plemented by  the   Advisory   Council 

-  • 

00  Historic   Preservation   regulations 

at  36  CFR  pa-!  800  and  Executive 

Order    11593    ,3    CrR,    1971-1975 

Comp.,  p.  559]. 

'  Copies  may  be  obtained,  at  cost,  from  the  (National  Technk»l  Information  Service,  5285  Port  Royal  Road,  Spnngfield.  VA  22161.  Authorized 
users  may  eUso  otHain  copies  from  the  Defense  Technical  Informatnn  Center,  8725  John  J.  Kingman  Fid.,  Suite  0944,  Fort  Belvotr.  VA  22060- 
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Appendix  C  to  Part  21 


Administrative  Requirements  and  Issues  To  Be  Addressed  in  Award  Terms  and 

Conditions 


Requireme'""',  ■<'  prief 


Source  of  requirement  for  each  type  of  recipient 
(where  details  may  be  fourxl) 


University  or 
Other  nonprofit 


Governmental 
entity 


Commercial 
entity 


Issues  to  be  address  in  award  terms/conditions 


Standards  for  Financial  Marv 

agement  Systems  Recipi 
ents  systems  to  conpiy 


32  CFR  32.21 


32  CFR  33.20 


32  CFR  34.1 1 


For  university,  nonprofit  or  commercial  entity,  specify  if 
want: 

•  Bonding  and  insurance  [32  CFR  32.21(c)  or  32  CFR 
34.11(b)]. 

•  Fidelity  bond  [32  CFR  32.21  (d)  or  32  CFR  34.1 1  (c)]. 
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-Administrative  Requirements  and  Issues  To  Be  Addressed  in  Award  Terms  and 
Conditions — Continued 


Petjuirernent   m  brief 


Payment.  Recipients  request 
payments  and  Handle  ad- 
vances and  interest  ir  ;ofTi- 
pjiance  with. 


AHowatMe  costs.  AlOvnUNy  Of 
costs  TO  oe  m  accofdancc 

wlt^ 

Fee/profit   None  allowed  

Cost  snare  or  match.  If  cost 

share  or  matcp  is  required, 
allowaDlll^v  and  valuation 
are  governed  ov. 

Program  income  Recipients 
account  (or  program  irxxxne 
m  accordartce  wrtti. 


Revision  o*  Duoget  program 
plans   Recipier^ts  request 
prior  approval  'or  oian 
changes,  in  accordance 
with 


Ajdi!  Recipients  periodically 
!o  have  independent,  finarv 
ciai  and  compliance  audit 
and  report  to  DoD,  sutjject 
to  provisions  z' 

Propert,    Recipients  manage 
in  accordance  with. 


Procurement   Recipients  sys- 
tems for  acquiring  goods 
and  services  under  awards 
are  to  compiy  with 

Subawards  Recipients  flow 
down  requirements  to  suD- 
awards  m  accordance  with. 


Source  of  requirement  for  each  type  of  recipierrt 
(wtiere  details  may  be  fourid) 


University  or 
other  nonprofit 


32  CFR  32.22 


32  CFR  32.37 
and  32.28. 


32  CFR  32.23 


32  CFR  32.24 


32  CFR  3225 


32  CFR  32.26 


32  CFR  32.30 
through 
32.37. 


32  CFR  32.40 
through 
32.49. 


Governmental 
entity 


32  CFR  3321. 
-    33.41  (d) 
arxl  (e). 


32  CFR  33.22 
and  3323. 


32  CFR  33.24 


32  CFR  3325 


32  CFR  33.30 


32  CFR  3326 


32  CFR  33.31 
through 
33.34. 


32  CFR  33.36 


Commercial 
entity 


32  CFR  34.12 


32  CFR  34.17. 


32  CFR  34.18. 
32  CFR  34.13 


32  CFR  34.14 


32  CFR  34.15 


32  CFR  34.16 


32  CFR  3420 
ttvough 
3425. 


32  CFR  34.30 
ttvough 
34.31. 


32  CFR  32.5.  32  CFR  33.37,  and  32  CFR 
34.1(b)(2) 


Issues  to  be  address  in  awara  te'ms  corxTrtior 


Specify 

•  Payment  method  ;e  g.,  advarice  reimbursement,  working 
capital  advance*.  Note:  si  predetermined  payment  sched- 
ule IS  used,  must  specl^  means  to  ensure  that  recipients 
don'!  develop  large  cash  oalaoces  wen  ir  advance  of 
needs  for  such  turxjs  (eg  recipient  submits  8^-269  or 
SF-270  forms  at  regular  intervals,  for  grants  officer  to  re- 
view recipients'  cash  on  harxj) 

•  SF-270,  SF-271,  or  other  form  to  request  payment 

•  Name/address  of  office  to  which  recipient  sends  payment 
requests  and  office  that  will  make  payments 

•  How  frequently  recipient  may  submit  payment  requests. 


Specify  if  want  »c  allow  mciusion  of  certain  types  o'  ler^-s 
as  cost  share  or  allow  them  to  be  valued  m  certain  wavs 
{32  CFR  32,23  (b).  (Ci.  ano  (g;.  32  CFR  33.24  (biiJ,. 
(b)(5),  and  (e)(2);  32  CFR  34.13  (a)(7),  (b)(1),  and 
(b)(4)(ii)l. 

Specify: 

•  Method  for  disposition  ;32  CFR  32.24  (bi,  (c;,  and  (d);  32 
CFR  33.25(g).  32  CFR  34.14  (d),  (e),  and  (0). 

•  If  want  recipient  to  have  obligation  to  Government  for  cer- 
tain types  of  income  or  for  income  earned  after  end  of 
project  period  [32  CFR  32.24  (ei  and  (h),  32  CFR  33  25 
(a),  (d).  (e;,  and  (h),  32  CFR  34  i4{b)l 

•  If  want  to  allow  recipient  to  deduct  costs  of  generating  in- 
come [32  CFR  32.24(f).  32  CFR  3325(CJ,  32  CFR 
34.14(c)]. 

Specify: 

•  If  wish  to  waive  some  prior  approvals  that  are  optional. 
but  are  in  effect  unless  specifically  waived  '32  CFR  33  30 
(b),  (C)(1),  (d)(3)   32  CPR  34  -5(0(2): 

•  If  wish  to  require  some  prior  approvals  that  are  optional, 
but  are  only  in  effect  if  specificaHv  stated  '32  C^s  32  25 
(d).  (e).  (h);  32  CFR  34  '5(c)(3)! 

Require  all  but  commercial  entities  to  submit  copy  of  0MB 
Circular  A-133  or  A-128  audit  reports  to  IG,  DoD.  Re- 
quire commercial  entities  to  submit  audit  reports  to  which- 
ever office(s)  the  DoD  Component  wishes  audit  'eports  to 
be  sent. 

Specify  if  want: 

•  To  allow  commercial  entities  to  acqui'e  rea'  property 
under  awards  [32  C^=i.  34  2'(aii 

•  University  or  other  nonprofit  to  have  any  further  obligation 
to  Government  for  exempt  property  [32  CFR  32.33(bjj. 

•  To  retain  right  to  transfer  title  [32  CFR  32.34(h);  32  CFR 
33.32(g)j. 

•  To  allow  recipients  to  use  equipment  for  certain  purposes 
[32  CFR  32.34  (d)  and  (e);  32  CFR  33.32(c)(4);  32  CFR 
3421(d)]. 

•  To  waive  data  rights  (32  CFR  32  36(c);  32  CFR 
34.24(b)(1)(ii)j. 

•  To  require  recipients  to  record  liens  (32  CFR  32.37]. 

For  research  awards  to  certain  recipients,  include  patents 
clause  required  by  37  CFR  40'  [32  CFR  32  36(b).  32 
CFR  34.24(3:; 

Specify  if  want  to  require  recipient  to  make  certain 
preaward  documents  available  for  DoD  Component's  re- 
view [32  CFR  32.44(6),  32  CFR  33, 36(g),  32  CFR 
34.31  (b)]. 
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Appendix  C  to  Part  22.— Administrative  Requirements  and  Issues  To  Be  Addressed  in  Award  Terms  and 

Conditions — Continued 


Requirement,  in  txief 

Source  of  requirement  for  each  type  of  recip»ent 
(wtiere  details  may  be  found) 

Issues  to  be  address  in  award  termsyconditia-is 

University  or 
other  nonprofit 

Govemmental 
entity 

Commercial 
entity 

Reports.  Requirements  are 
specified  in. 

Records.  Retention  and  ac- 
cess requirements  specified 
in. 

Termination  and  entorcement. 
Award  is  subject  for. 

Disputes,  claims,  and  appeals. 
Procedures  are  specified  in. 

Afie^-the-award  'equirefients. 
Cioseout.  suDseauer't  ad- 
justments, continuing    e 
sponsBjilities.  and  coiiecTiO'- 
of  amounts  due  are  suDtec 
to  requirements  in. 

32  CFR  32.51 
and  32.52. 

32  CFR  32.53 

32  CFR  32.61 
and  32.62. 

32  CFR  32.71 
through 
32.73. 

32  CFR  33.40 
and  33.41. 

32  CFR  33.42 

32  CFR  33.43 

and  33.44. 
32  CFR  22.815 

32  CFR  33.50 
through 
33.52. 

32  CFR  34.41 

32  CFR  34.42. 

32  CFR  34.51 
and  34.52. 

32  CFR  34.61 
through 
34.63. 

Specify: 

•  When  recipients  are  to  submit  periodic  and  final  perform- 
ance reports  [32  CFR  32.51  (b)  and  (c);  32  CFR  33.40 
(b).  (c),  and  (f);  32  CFR  34.41). 

•  Frequency  of  financial  status  and  cash  transactions  re- 
ports [32  CFR  32.52  (a)(1)(iii)  and  (a)(2){iv);  32  CFR 
33.41  {b)(3)  and  (c);  32  CFR  34.41],  or  if  wish  to  exercise 
right  to  waive  them  under  certain  conditions  (32  CFR 
32.52  (a)(1)(i)  and  {a)(2)(v);  32  CFR  33.41(a)(6);  32  CFR 
34.41]. 

•  Whether  want  reports  on  cash  or  accrual  basis  (32  CFR 
32^(a)(1)(ii);  32  CFR  33.41(b)(2);  32  CFR  34.41]. 

• 

PART  28— {AMENDED] 

4.  Part  28  is  proposed  to  be  amended 
as  follows: 

a.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  Section  319,  Public  Law  102- 
121  (31  U.S.C  1352);  5  U.S.C.  section  301;  10 
U.S.C  113. 

b.  Section  28.500  is  proposed  to  be 
revised  to  read  as  follows: 

§  28.500    Secretary  of  Defense. 

(a)  Exemption  authority.  The 
Secretary  of  Defense  may  exempt,  on  a 
case-by-case  basis,  a  covered  Federal 
action  from  the  prohibition  whenever 
the  Secretary  determines,  in  writing, 
that  such  an  exemption  is  in  the 
national  interest.  The  Secretary  shall 
transmit  a  copy  of  each  such  written 
exemption  to  Congress  immediately 
after  making  such  a  determination. 

(b)  Policy.  It  is  the  policy  of  the 
Department  of  E)efense  that  exemptions 
under  paragraph  (a]  of  this  section  shall 
be  requested  only  rarely  and  in 
exceptional  circvunstances. 

(c)  Procedures.  Each  DoD  Component 
that  awards  or  administers  Federal 
grants,  Federal  cooperative  agreements, 
or  Federal  loans  subject  to  this  part  shall 
establish  procedures  whereby: 

(1)  A  grants  officer  wishing  to  request 
an  exemption  for  a  grant,  cooperative 
agreement,  or  loan  shall  transmit  such 


request  through  appropriate  channels  to: 
Director  for  Research,  ODDR&E(R),  3080 
Defense  Pentagon,  Washington,  D.C. 
20301-3080. 

(2)  Each  such  request  shall  explain 
why  an  exemption  is  in  the  national 
interest,  a  justiBcation  that  must  be 
transmitted  to  Congress  for  each 
exemption  that  is  approved. 

5.  Part  32  is  proposed  to  be  added  to 
read  as  follows 

PART  32— administrative 
REQUIREMENTS  FOR  GRANTS  AND 
agreements  with  INSTITUTIONS 
OF  higher  EDUCATION,  HOSPITALS. 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 

Subpart  A — General 


SuPpar 


-Pos'- Aware  fiecjuife.T-.ents 


bei.. 
32.1 
32.2 
32.3 
32.4 
32.5 


Purpose. 

DeKnitions. 

Effect  on  other  issuances. 

Deviations. 

Subawards. 


Subpart  B— P^e-Award  Req-jireme^ :s 

32.10  Purpose. 

32.11  Pre-award  policies. 

32.12  Forms  for  applying  for  Federal 
assistance. 

32.13  Debarment  and  suspension. 

32.14  Special  award  conaitions. 

32.15  Metric  system  of  measurement. 

32.16  Resource  Conservation  and  Recovery 
Act  (RCRA). 

32.17  Certifications  and  representations. 


Finant  lai  and  lrt>§ram  Management 

32.20  Purpose  of  financial  and  program 
management. 

32.21  Standards  for  financial  management 
systems. 

32.22  Payment. 

32.23  Cost  sharing  or  matching. 

32.24  Program  income. 

32.25  Revision  of  budget  and  program 
plans. 

32.26  Non-Federal  audits. 

32.27  Allowable  costs. 

32.28  Period  of  availability  of  funds. 

I  rw)erty  Standards 

32.30  Purpose  of  property  standards. 

32.31  Insurance  coverage. 

32.32  Real  property. 

32.33  Federally-owned  and  exempt 
property. 

32.34  Equipment. 

32.35  Supplies. 

32.36  Intangible  property. 

32.37  Property  trust  relationship. 

Procurement  Standards 

32.40 

32.41 
32.42 
32.43 
32.44 
32.45 
32.46 
32.47 
32.48 
32.49 


Act. 


Purpose  of  procurement  standards. 

Recipient  responsibilities. 

Codes  of  conduct 

Competition. 

Procurement  procedures. 

Cost  and  price  analysis. 

Procurement  records. 

Contract  administration. 

Contract  provisions. 

Resource  Conservation  and  Recovery 
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Reports  and  Records 

vi2.50    Purpose  of  reports  and  records. 

32.51  Monitoring  and  reporting  program 
performance. 

32.52  Financial  reporting. 

32.53  Retention  and  access  requirements  for 
records. 

rermination  and  Enfoixemeni 

i  J  BO    Purpose  of  termination  and 

enforcement. 
32.61    Termination. 
32  fi2    Enforcement 

Subpart  D — After-the-Award  Requirements 

32.70  Purpose 

32.71  Closeout  procedures. 

32.72  Subsequent  adjustments  and 
continuing  responsibilities. 

32  73    (Collection  of  amounts  due. 

Appendix  A  to  Part  32 — Contract  Provisions 
Authority:  5  U.S.C.  301  and  10  U.S.C  113. 

Subpart  A— General 

§32.1     Purpose. 

(a)  General.  This  part  implements 
OMB  Circular  A-110 »  and  establishes 
uniform  administrative  requirements  for 
grants,  agreements,  and  subawards 
awarded  to  institutions  of  higher 
education,  hospitals,  and  other  non- 
governmental, non-profit  organizations. 

(b)  Prime  awards.  DoD  Components 
shall  apply  the  provisions  of  this  part  to 
grants  and  agreements  with  recipients 
that  are  institutions  of  higher  education, 
hospitals,  and  other  non-profit 
or)^<in!zations.  DoD  Components  shall 
not  impose  additional  or  inconsistent 
requirements,  except  as  provided  in 

'^'t  ^2  4  and  32.14,  or  unless  specifically 
required  by  Federal  statute  or  executive 
order. 

(c)  Subawards.  Any  legal  endty  that 
receives  a  grant  or  agreement  from  a 
DoD  Component  shall  apply  the 
provisions  of  this  part  to  subawards 
with  institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Thus,  a  governmental  or 
commercial  organization,  whose  prime 
award  from  a  DoD  Component  is  subject 
to  32  CFR  part  33  or  part  34, 
respectively,  applies  this  part  to 
subawards  with  institutions  of  higher 
education,  hospitals,  or  other  non-profit 
oiT^anizations.  It  should  be  noted  that 
subawards  are  for  the  performance  of 
substantive  work  under  grants  and 
agreements,  and  are  distinct  from 
contracts  for  procuring  goods  and 
services.  It  should  be  further  noted  that 
non-profit  organizations  that  implement 
Federal  programs  for  the  States  are  also 
subject  to  State  requirements. 


'  For  copies  of  the  Circular,  contact  the  Office  of 
Management  and  Budget.  EOP  Publications,  725 
17th  St.  N.W.,  New  Executive  Office  Building, 
Washington.  D.C.  20503. 


§32.2    Oeflnttions. 

,  The  following  are  definitions  of  terms 
used  in  this  part.  Grants  officers  are 
cautioned  that  terms  may  be  defined 
differently  in  this  part  than  they  are  in 
other  parts  of  the  DoD  Grant  and 
Agreement  Regulations,  because  this 
part  implements  OMB  Qrcular  A-110 
and  uses  definitions  as  stated  in  that 
Circular,  In  such  cases,  the  definition 
given  in  this  section  applies  to  the  term 
as  it  is  used  in  this  part,  and  the 
definition  given  in  other  parts  applies  to 
the  term  as  it  is  used  in  those  parts.  For 
example,  "recipient"  is  defined  in  this 
section  to  be  specific  types  of 
organizations  that  are  subject  to  this 
part,  but  is  defined  at  32  CFR  21.130  to 
be  any  type  of  organization  that  receives 
a  grant  or  cooperative  agreement  (since 
that  part  applies  to  awards  to  any  type 
of  organization). 

Accrued  expenditures.  The  charges 
incurred  by  the  recipient  during  a  given 
period  requiring  the  provision  of  funds 
for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income.  The  sum  of: 

(1)  Earnings  during  a  given  period 
from: 

(i)  Services  performed  by  the 
recipient;  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers, 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment.  The 
net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices. 

Advance.  A  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon' 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award.  Financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 


UMI 


of  money,  by  the  Federal  Government  to 
an  eligible  recipient  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans. 
loan  guarantees,  interest  subsidies,  or 
insurance:  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

Cash  contributions.  The  recipient's 
cash  outlay,  including  the  outlay  of 
money  contributed  to  the  recipient  by 
third  parties, 

Closeout.  The  process  by  which  the 
grants  officer  administering  an  award 
made  by  a  DoD  Component  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 
award  have  been  completed  by  the 
recipient  and  DoD  Component. 

Contract.  A  procurement  contract 
under  an  award  or  subaward.  and  a 
procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

Cost  sharing  or  matching.  That 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Date  of  completion.  The  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

Disallowed  costs.  Those  charges  to  an 
award  that  the  grants  officer 
administering  an  award  made  by  a  DoD 
Component  determines  to  be 
unallowable,  in  accordance  with  the 
appficable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award, 

DoD  Component.  A  Military 
Department.  Defense  Agency.  DoD  field 
activity,  or  organization  within  the 
Office  of  the  Secretary  of  Defense  that 
provides  or  administers  an  award  to  a 
recipient. 

Equipment.  Tangible  nonexpendable 
personal  property  including  exempt 
property  charged  directly  to  the  award 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5000  or 
more  per  unit.  However,  consistent  with 
recipient  policy,  lower  limits  may  be 
established. 

Excess  property.  Property  under  the 
control  of  any  DoD  Component  that,  as 
determined  by  the  head  thereof,  is  no 
longer  required  for  its  needs  or  the 
discharge  of  its  responsibilities. 

Exempt  property.  Tangible  personal 
property  acquired  in  whole  or  in  part 
with  Federal  funds,  where  the  DoD 
Component  has  statutory  authority  to 
vest  title  in  the  recipient  without  further 
obligation  to  the  Federal  Government. 
An  example  of  exempt  property 
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authority  is  contained  in  the  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6306).  for  property  acquired 
under  an  award  to  conduct  basic  or 
applied  research  by  a  non-profit 
institution  of  higher  education  or  non- 
profit organization  whose  principal 
purpose  is  conducting  scientific 
research. 

Federal  funds  authorized.  The  total 
amount  of  Federal  funds  obligated  by  a 
DoD  Component  for  use  by  the 
recipient.  This  amount  may  include  any 
authorized  carryover  of  unobligated 
funds  from  prior  funding  periods  when 
permitted  by  agency  regulations  or 
agency  implementing  instructions. 

Federal  share  (of  real  property, 
equipment,  or  supplies).  That 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

Funding  period.  The  period  of  time 
when  Federal  fimding  is  available  for 
obligation  by  the  recipient. 

Intangible  property  and  debt 
instmment.'^  Property  that  includes,  but 
is  not  limited  to,  trademarks,  copyrights, 
patents  and  patent  applications  and 
such  property  as  loans,  notes  and  other 
debt  instruments,  lease  agreements, 
stock  and  other  instruments  of  property 
ownership,  whether  considered  tangible 
or  intangible. 

Obligations.  The  amounts  of  orders 
placed,  contracts  and  grants  awarded, 
services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures.  Charges 
made  to  the  project  or  program.  They 
may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash 
basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  imder  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property.  Property  of  any 
kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 


intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

Pnor  approval.  Written  approval  by 
an  authorized  official  evidencing  prior 
consent. 

Program  income.  Gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  [see 
exclusions  in  §  32.24(e)  and  (b)). 
Program  income  includes,  but  is  not 
limited  to,  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  imder 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  program 
regulations  or  the  terms  and  conditions 
of  the  award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc.,  or 
interest  earned  on  any  of  them. 

Project  costs.  All  allowable  costs,  as 
set  forth  in  the  applicable  Federal  cost 
principles,  incurred  by  a  recipient  and 
the  value  of  the  contributions  made  by 
third  parties  in  accomplishing  the 
objectives  of  the  award  during  the 
project  period. 

Project  period.  The  period  established 
in  the  award  document  during  which 
Federal  sponsorship  begins  and  ends. 

Property.  Real  property  and  personal 
property  (equipment,  supplies, 
intangible  property  and  debt 
instruments),  unless  stated  otherwise. 

Real  property.  Land,  including  land 
improvements,  structures  and 
appurtenances  thereto,  but  excluding 
movable  machinery  and  equipment. 

Recipient.  An  organization  receiving 
financial  assistance  directly  from  DoD 
Components  to  carry  out  a  project  or 
program.  The  term  includes  public  and 
private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other 
quasi-public  and  private  non-profit 
organizations  such  as,  but  not  limited 
to,  commimity  action  agencies,  research 
institutes,  educational  associations,  and 
health  centers.  The  term  also  includes 
consortia  comprised  of  any  combination 
of  universities,  other  nonprofit 
organizations,  governmental 
organizations,  commercial 
organizations,  and  other  entities,  to  the 
extent  that  the  consortia  are  legally 
incorporated  as  nonprofit  organizations. 
The  term  does  not  include  Government- 
owned  contractor-operated  facilities  or 
research  centers  providing  continued 
support  for  mission-oriented,  large-scale 
programs  that  are  Govemment-ownned  or 


controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

Research  and  development.  All 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supi>orted  at  universities, 
colleges,  and  other  non-profit 
institutions.  "Research"  is  defined  as  a 
systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied.  "Development"  is 
the  systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes.  The  term 
research  also  includes  activities 
involving  the  training  of  individuals  in 
research  techniques  where  such 
activities  utilize  the  same  facilities  as 
other  research  and  development 
activities  and  where  such  activities  are 
not  included  in  the  instruction  function. 

Small  award.  A  grant  or  agreement 
not  exceeding  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(currently  $100,000). 

Subaward.  An  award  of  financial 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  made  under 
an  award  by  a  recipient  to  an  eligible 
subrecipient  or  by  a  subrecipient  to  a 
lower  tier  subrecipient.  The  term 
includes  financial  assistance  when 
provided  by  any  legal  agreement,  even 
if  the  agreement  is  called  a  contract,  but 
does  not  include  procurement  of  goods 
and  services  nor  does  it  include  any 
form  of  assistance  which  is  excluded 
from  the  definition  of  "award"  in  this 
section. 

Subrecipient.  The  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided. 

Supplies.  All  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  part  401,  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants.  Contracts, 
and  Cooperative  Agreements." 

Suspension.  An  action  by  a  DoD 
Component  that  temporarily  withdraws 
Federal  sponsorship  under  an  award, 
pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award  by  the  DoD 
Component.  Suspension  of  an  award  is 
a  separate  action  from  suspension  of  a 
recipient  under  32  CFR  part  25. 
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Termination  The  cancellation  of  an 
award,  in  whole  or  in  part,  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions.  The 
value  of  non-cash  contributions 
provided  by  non-Federal  third  parties. 
Third  party  in-kind  contributions  may 
be  in  the  form  of  real  property. 
equipment,  supplies,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations.  The  amount 
of  obligations  incurred  by  the  recipient: 

(1)  That  have  not  been  paid,  if 
financial  reports  are  prepared  on  a  cash 
basis. 

(2)  For  which  an  outlay  has  not  been 
recorded,  if  reports  are  prepared  on  an 
accrued  expenditure  basis. 

Unobligated  balance.  The  portion  of 
the  funds  authorized  by  a  DoD 
Component  that  has  not  been  obligated 
by  the  recipient  and  is  determined  by 
deducting  the  ciunulative  obligations 
firom  the  cumulative  funds  authorized. 

Unrecovered  indirect  cost.  The 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance.  A 
procedure  where  by  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period 

§  32.3     Etiect  on  other  issuances, 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals. 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §32.4. 

§  32.4    Deviations. 

(a)  Individual  deviations.  Individual 
deviations  affecting  only  one  award  may 
be  approved  by  DoD  Componentsin 
accordance  with  procedures  stated  in  32 
CFR  21.125(a)  and  (c). 

(b)  Small  awards.  DoD  Components 
may  apply  less  restrictive  requirements 
than  the  provisions  of  this  part  when 
awarding  small  awards,  except  for  those 
requirements  which  are  statutory. 

(c)  Other  class  deviations.  For  classes 
of  awards  other  than  small  avirards.  the 
Director  of  Defense  Research  and 
Engineering,  or  his  or  her  designee,  with 
the  concurrence  of  the  Office  of 
Management  and  Budget  (0MB),  may 
grant  exceptions  from  the  requirements 
of  this  part  when  exceptions  are  not 
prohibited  by  statute.  DoD  Components 


shall  request  approval  for  such 
deviations  rn  accordance  with  32  CFR 
21.125  (b)  and(c).  However,  in  the 
interest  of  maximum  uniformity, 
exceptions  from  the  requirements  of  this 
part  shall  be  permitted  only  in  unusual 
circumstances. 

§32.5    Subawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  part 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations.  State  and  local 
govenmient  subrecipients  are  subject  to 
the  provisions  of  32  CFR  part  33. 
Subrecipients  that  are  commercial 
organizations  are  subject  to  32  CFR  part 
34. 

Subpart  B — Pre-Award  Requirements 

§32.10    Purpose. 

Sections  32.11  through  32.17 
prescribe  application  forms  and 
instructions  and  other  pre-award 
matters. 

§  32.1 1    Pre-award  policies. 

(a)  Use  of  grants,  cooperative 
agreements,  and  contracts.  (1)  OMB 
Circular  A-110  states  that: 

(i)  In  each  instance,  the  Federal 
awarding  agency  shall  decide  on  the 
appropriate  award  instrument  (i.e., 
grant,  cooperative  agreement,  or 
contract). 

(ii)  The  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C. 
6301-6308)  governs  the  use  of  grants, 
cooperative  agreements,  and  contracts. 
Under  that  Act: 

(A)  A  grant  or  cooperative  agreement 
shall  be  used  only  when  the  principal 
purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute. 

(B)  Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(C)  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 

(2)  In  selecting  the  appropriate  award 
instruments,  DoD  Components'  grants 
officers  shall  comply  with  the  DoD 
implementation  of  the  Federal  Grant 
and  Cooperative  Agreement  Act  at  32 


CFR  21.205(a)  and  32  CFR  part  22, 
subpart  B 
(b)  Public  notice  and  priority  setting. 

As  a  matter  of  Governmentwide  policy. 
Federal  awarding  agencies  shall  notify 
the  public  of  intended  funding  priorities 
for  programs  that  use  discretionary- 
grants  or  agreements,  unless  funding 
priorities  are  established  by  Federal 
statute,  For  DoD  Components, 
compliance  with  competition  policies 
and  statutory  requirements 
implemented  in  32  CFR  part  22,  subpart 
C.  shall  constitute  compliance  with  this 
Governmentwide  policy. 

§  32. 1 2    Forms  for  applying  for  Federal 
assistance. 

(a)  DoD  Components  shall  comply 
with  the  applicable  report  clearance 
requirements  of  .5  CFR  part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public,"  with  regard  to  all  forms  used  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424^  (SF-424)  series, 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  DoD  Components. 

(c)  For  Federal  programs  covered  by 
E.O.  12372  (3  CFR.  1982  Comp.,  p.  197), 
"Intergovernmental  Review  of  Federal 
Programs,"  the  applicant  shall  complete 
the  appropriate  sections  of  the  SF-424 
(Application  for  Federal  Assistance) 
indicating  whether  the  application  was 
subject  to  review  by  the  State  Single 
Point  of  Contact  (SPOC).  The  name  and 
address  of  the  SPOC  for  a  particular 
State  can  be  obtained  from  the  DoD 
Component  or  the  Catalog  of  Federal 
Domestic  Assistance.  The  SPOC  shall 
advise  the  applicant  whether  the 
program  for  which  application  is  made 
has  been  selected  by  that  State  for 
review. 

(d)  DoD  Components  that  do  not  use 
the  SF-424  form  should  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  12372. 

§  32.13    Detiarment  and  suspension. 

DoD  Components  and  recipients  shall 
comply  with  the  nonprocurement 
debarment  and  suspension  common 
rule  at  32  CFR  part  25.  This  common 
rule  restricts  subawards  and  contracts 
with  certain  parties  that  are  debarred, 
suspended  or  otherwise  excluded  from 
or  ineligible  for  participation  in  Federal 
assistance  programs  or  activities. 


*  For  copies  of  Standard  Forms  listed  in  this  part, 
contact  regional  grants  administration  offices  of  the 
Office  of  Naval  Research,  Addresses  for  the  offices 
are  listed  in  the  "DoD  Directory  of  Contract 
Administration  Services  Components."  DLAH 
4105.4,  which  can  be  obtained  from:  Defense 
Logistics  Agency.  f*ublications  Distribution 
Division  (DASC-WDM),  8725  )ohn  J.  Kingman  Rd, 
Suite  0119,  Fort  Belvoir,  VA  22060-6220. 
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§  32.14    Special  award  conditions. 

(aj  DoD  Components  may  impose 
additional  requirements  as  needed,  over 
and  above  those  provided  in  this  part, 
if  an  applicant  or  recipient: 

(1)  Has  a  historv  of  poor  performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(5)  Is  not  otherwise  responsible, 
fb)  Before  imposing  additional 

requirements,  DoD  Components  shall 
notify  the  applicant  or  recipient  in 
writing  as  to; 

(1  i  The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions:  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed, 

(c)  Any  special  conditions  shall  be 
promptlv  removed  once  the  conditions 
that  prompted  them  have  been 
corrected 

(d)  Grants  officers: 

(1)  Should  coordinate  the  imposition 
and  removal  of  special  award  conditions 
with  the  cognizant  grants  administration 
office  identified  in  32  CFR  22.710. 

(2)  Shall  include  in  the  award  file  the 
written  notification  to  the  recipient, 
descnbed  m  paragraph  (bj  of  this 
section,  and  the  documentation  required 
by  32CFR22.410[b) 

§32.15    Metric  system  of  measurement. 

The  Metric  Conversion  Act.  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce,  and  for  Federal 
agencies"  procurements,  grants,  and 
other  business-related  activities.  DoD 
grants  officers  shall  comply  with 
requirements  concerning  the  use  of  the 
metric  system  at  32  CFR  22.530. 

§32.16    Resource  Conservation  and 
Recovery  Act 

Recipients'  procurements  shall 
comply  with  applicable  requirements  of 
the  Resource  Conservation  and 
Recovery-  Act  IRCRA),  as  described  at 
§32.49. 

§32.17    Certifications  and  representations. 

(a)  OMB  Circular  A-llO  authonzes 
and  encourages  each  Federal  agency, 
unless  prohibited  by  statute  or  codified 
regulation,  to  allow  recipients  to  submit 


certifications  and  representations 
required  by  statute,  executive  order,  or 
regulation  on  an  annual  basis,  if  the 
recipients  have  ongoing  and  continuing 
relationships  with  the  agency. 

(b)  DoD  grants  officers  shall  comply 
with  the  provisions  concerning 
certifications  and  representations  at  32 
CFR  22.510,  Those  provisions  ease 
burdens  on  recipients  to  the  extent 
possible,  given  current  statutory 
impediments  to  obtaining  all 
certifications  on  an  annual  basis.  The 
provisions  thereby  also  comply  with  the 
intent  of  OMB  Circular  A-110,  to  use 
less  burdensome  methods  for  obtaining 
certifications  and  representations,  as 
such  methods  become  feasible. 

Subpart  C — Post-Award  Requirements 

Financial  and  Program  Management 

§  32.20     Purpose  ot  financial  and  program 
management 

Sections  32.21  through  32.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfylog  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  estabUshing  fund 
availabihty. 

§  32.21     Standards  for  financial 
management  systems, 

(a)  DoD  Components  shall  require 
recipients  to  relate  financial  data  to 
performance  data  and  develop  unit  cost 
information  whenever  practical.  For 
awards  that  support  research,  it  should 
be  noted  that  it  is  generally  not 
appropriate  to  develop  imit  cost 
information. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  current  and  complete 
disclosiu«  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  32.52.  If  a  DoD  Component  requires 
reporting  on  an  accrual  basis  from  a 
recipient  that  maintains  its  records  on 
other  than  an  accrual  basis,  the  recipient 
shall  not  be  required  to  estabUsh  an 
accrual  accounting  system.  These 
recipients  may  develop  such  accrual 
data  for  its  reports  on  the  basis  of  an 
analysis  of  the  documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  hinds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obUgations,  unobUgated 
balances,  assets,  outlays,  income  and 
interest. 


(3)  Effective  control  over  and 
accountabihty  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award,  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
imit  cost  data.  As  discussed  in 
paragraph  (a)  of  this  section,  unit  cost 
data  is  generally  not  appropriate  for 
awards  that  support  research. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
piirposes  by  the  recipient. 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowabiUty  of  costs  in 
accordance  with  the  provisions  of  the 
apphcable  Federal  cost  principles  (see 

§  32.27)  and  the  terms  and  conditions  of 
the  award. 

(7)  Accoimting  records  including  cost 
accounting  records  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
DoD  Component,  at  its  discretion,  may 
require  adequate  bonding  and  instu-ance 
if  the  bonding  and  insurance 
requirements  of  the  recipient  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  Government 

(d)  The  DoD  Component  may  require 
adequate  fideUty  bond  coverage  where 
the  recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

§  32.22    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentahties  shall  be  consistent 
with  Treasury-State  agreements  imder 
the  Cash  Management  Improvement  Act 
(CMIA)  (31  U.S.C.  3335  and  6503)  or 
default  procedures  in  31  CFR  part  205. 

(b)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
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demonstrate  the  willingness  to 
maintain: 

(1)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient;  and 

(2)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 

§  32.21  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  bv  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
DoD  Component  to  the  recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to,  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,3  "Request  for  Advance  or 
Reimbursement,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  inconsistent  with  DoD  procedures  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  DoD  Components  may  also  use  this 
method  on  any  construction  agreement, 
or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project, 

(1)  When  the  reimbursement  method 
is  used,  the  responsible  DoD  payment 
office  shall  make  payment  within  30 
days  after  receipt  of  the  billing,  unless 
the  billing  is  improper  (see  also  32  CFR 
22.810(b)(2)). 

(2)  Recipients  shall  be  authorized  to 
submit  requests  for  reimbursement  at 


1  See  footnote  2  to  §  32.12(a). 


least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
grants  officer,  in  consultation  with  the 
program  manager,  has  determined  that 
reimbursement  is  not  feasible  because 
the  recipient  lacks  sufficient  working 
capital,  the  award  may  provide  for  cash 
on  a  working  capital  advance  basis. 
Under  this  procedure,  the  award  shall 
provide  for  advaricing  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  award 
shall  provide  for  reimbursing  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipienfs 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute,  grants  officers  shall  not 
withhold  payments  for  proper  charges 
made  by  recipients  at  any  time  during 
the  project  period  vmless: 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements;  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
(see  definitions  of  "debt"  and 
"delinquent  debt,"  at  32  CFR  22.105). 
Under  such  conditions,  the  grants 
officer  may,  upon  reasonable  notice, 
inform  the  recipient  that  payments  shall 
not  be  made  for  obligations  incurred 
after  a  specified  date  until  the 
conditions  are  corrected  or  the 
indebtedness  to  the  Federal  Government 
is  liquidated  (also  see  32  CFR 
22.420(b)(2)  and  22.820). 

(i)  Standards  governing  the  use  of 
hanks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  DoD 
Components  shall  not  require  separate 
depository  accounts  for  funds  provided 
to  a  recipient  or  estabUsh  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  accoimt  for 
the  receipt,  obligation  and  expenditure 
of  funds. 


(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owmed  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members), 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless: 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  vear; 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances; 
or 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  Interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System, 
P  O.  Box  6021,  Rockville,  MD  20852.  In 
keeping  with  Electronic  Funds  Transfer 
rules  (31  CFR  part  206),  interest  should 
be  remitted  to  the  HHS  Payment 
Management  System  through  an 
electronic  medium  such  as  the  FEDWIR 
Deposit  System.  Recipients  that  do  not 
have  this  capability  should  use  a  check. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense. 

(m)  Except  as  noted  elsewhere  in  this  , 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  DoD  Components  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement,  Each  DoD  Component 
shall  adopt  the  SF-270  as  a  standard 
form  for  all  nonconstruction  programs 
when  electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used.  DoD  Components,  however,  have 
the  option  of  using  this  form  for 
construction  programs  in  lieu  of  the  SF- 
271,''  "Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  DoD 
Component  shall  adopt  the  SF-271  as 
the  standard  form  to  be  used  for 
requesting  reimbursement  for 


«See  footnote  2  to  §  32.12(a). 
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construction  programs.  However,  a  DoD 
Component  may  substitute  the  SF-270 
when  the  DoD  Component  determines 
that  it  provides  adequate  information  to 
meet  Federal  needs. 

§  32.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  m-kmd,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria: 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  anv  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  l5oD 
Component. 

(7)  Conform  to  other  provisions  of  this 
part,  as  appHcable. 

(b)  Unrecovered  indirect  costs  (see 
definition  in  §  32.2)  may  be  included  as 
part  of  cost  sharing  or  matching  only 
with  the  prior  approval  of  the  grants 
officer. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  DoD 
Component  authorizes  recipients  to 
donate  buildings  or  land  for 
construction/facihties  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of: 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation;  or 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
jtistification,  the  DoD  Component  may 
approve  the  use  of  the  current  fair 
market  value  of  the  donated  property, 
even  if  it  exceeds  the  certified  value  at 
the  time  of  donation  to  the  project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
imskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 


instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  In  the 
v£iluation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  Include 
such  items  as  office  suppUes,  laboratory 
supplies  or  workshop  and  classroom 
supplies.  Value  assessed  to  donated 
suppUes  included  in  the  cost  sharing  or 
matching  share  shall  be  reasonable  and 
shall  not  exceed  the  fair  market  value  of 
the  property  at  the  time  of  the  donation. 

(gj  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  piupose  of  the 
award,  if  the  purpose  of  the  award  is  to: 

(1)  Assist  the  recipient  in  the 
acqialsition  of  equipment,  buildings  or 
land,  the  total  value  of  the  donated 
property  may  be  claimed  as  cost  sharing 
or  matching;  or 

(2)  Support  activities  that  require  the 
use  of  equipment,  buildings  or  land, 
normally  only  depreciation  or  use 
charges  for  equipment  and  buildings 
may  be  made.  However,  the  full  value 
of  equipment  or  other  capital  assets  and 
fair  rental  charges  for  land  may  be 
allowed,  provided  that  the  DoD 
Component  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  In  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e:g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  llie  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 


independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locahty. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  pertain 
to  the  recipient's  supporting  records  for 
in-kind  contributions  from  third  parties: 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service  and 
property  shall  be  docimiented. 

§  32.24    Program  income. 

(a)  DoD  Components  shall  apply  the 
standards  set  forth  in  this  section  in 
requiring  recipient  organizations  to 
account  for  program  income  related  to 
projects  financed  in  whole  or  in  part 
with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  following  ways: 

(1)  Added  to  funds  committed  to  the 
project  by  the  DoD  Component  and 
recipient  and  used  to  further  eligible 
project  or  program  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  a  program  regulation  or 
award  authorizes  the  disposition  of 
program  income  as  described  in 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  program  income  in  excess  of 
any  limits  stipulated  shall  be  used  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  In  the  event  that  program 
regulations  or  the  terms  and  conditions 
of  the  award  do  not  specify  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  the 
terms  and  conditions  specify  another 
alternative  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  §32.14. 

(e)  Unless  program  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
regarding  program  income  earned  after 
the  end  of  the  project  period. 

(f)  If  authorized  by  program 
regulations  or  the  terms  and  conditions 
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of  the  award,  costs  incident  to  the 
generation  of  program  income  may  be 
deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award 

(gj  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(see  §§  32.30  through  32.37). 

(h)  Unless  program  regulations  or  the 
terms  and  condition  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obhgation  to  the  Federal  Government 
with  respect  to  program  income  earned 
from  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  produced  under  an  award. 
Note  that  the  Patent  and  Trademark 
Amendments  (35  L".S  C.  chapter  18) 
apply  to  inventions  made  under  an 
e.xpenmental,  developmental,  or 
research  award. 

§  32.25    Reviston  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  sum  of  the 
Federal  and  non-Federal  shares,  or  only 
the  Federal  share,  depending  upon  DoD 
Component  requirements.  It  shall  be 
related  to  performance  for  program 
evaluation  purposes  whenever 
appropriate 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  the  cognizant  grants  officer  for  one 
or  more  of  the  following  program  or 
budget  related  reasons. 

(1 )  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior. written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  inclusion,  unless  waived  by 
the  DoD  Component,  of  costs  that 
require  prior  approval  in  accordance 
with  0MB  Circular  A-21,5  "Cost 
Pnnciples  for  Institutions  of  Higher 
Education."  OMB  Circular  A-122,» 


"  .Sefl  footnote  1  to  §  32.1(a). 
"  S«e  footnote  1  to  §  32.1(a). 


"Cost  Principles  for  Non-Profit 
Organizations,"  or  Appendix  E  to  45 
CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals,"  or 
48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable.  However,  it  should  be  noted 
that  many  of  the  prior  approvals  in 
these  cost  principles  are  appropriately 
waived  only  after  consultation  with  the 
cognizant  federal  agency  responsible  for 
negotiating  the  recipient's  indirect  costs. 

(6)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(7)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward.  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supphes,  material, 
eqidpraent  or  general  support  services. 

(d)  (1)  Except  for  requirements  listed 
in  paragraphs  (c)(1)  and  (c)(4)  of  this 
section,  OMB  Circular  A-110  authorizes 
DoD  Components,  at  their  option,  to 
waive  cost-related  and  administrative 
prior  written  approvals  required  by  this 
part  and  OMB  Circulars  A-21  and  A- 
122  (but  see  cautionary  note  at  end  of 
paragraph  (c)(5)  of  this  section). 

(2)  The  two  prior  approvals  listed  in 
paragraphs  (d)(2)  (i)  and  (ii)  of  this 
section  are  automatically  waived  unless 
the  award  document  states  otherwise. 
DoD  Components  should  not  override 
this  automatic  waiver  and  require  the 
prior  approvals,  especially  for  research 
awards,  unless  there  are  compelling 
reasons  for  doing  so  in  a  given 
circumstance.  Absent  an  override  in  the 
award  terms  and  conditions,  recipients 
need  not  obtain  prior  approvals  before: 

(i)  Incurring  pre-awara  costs  90 
calendar  days  prior  to  award  (incurring 
pre-award  costs  more  than  90  calendar 
days  prior  to  award  would  still  require 
the  prior  approval  of  the  DoD 
Component).  All  pre-award  costs  are 
incurred  at  the  recipient's  risk  (i.e.,  the 
DoD  Component  is  under  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(ii)  Carrying  forward  imobhgated 
balances  to  subsequent  funding  periods. 

(e)  The  DoD  Component  may,  at  its 
option,  restrict  the  transfer  of  funds 
among  direct  cost  categories,  functions 
and  activities  for  awards  in  which  the 
Federal  share  of  the  project  exceeds 
$100,000  and  the  cumulative  amount  of 
such  transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  the  DoD  Component. 
No  DoD  Component  shall  permit  a 


transfer  that  would  cause  anv  Federal 
appropriation  or  part  thereof  to  be  used 
for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

(f)  For  construction  awards,  recipients 
shall  request  prior  written  approval 
promptly  from  grants  officers  for  budget 
revisions  whenever: 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program ; 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project;  or 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  hsted  in  §  32.27. 

(g)  When  a  DoD  Component  makes  an 
award  that  provides  support  for  both 
construction  and  nonconstruction  work, 
the  DoD  Component  may  require  the 
recipient  to  request  prior  approval  from 
the  grants  officer  before  making  any 
fund  or  budget  transfers  between  the 
two  types  of  work  supported 

(h)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved,  in  accordance  with  the 
deviation  procedures  in  §  32.4(c). 

(i)  For  both  construction  and 
nonconstruction  awards,  DoD 
Components  shall  require  recipients  to 
notify  the  grants  officer  in  writing 
promptly  whenever  the  amount  of 
Federal  authorized  funds  is  expected  to 
exceed  the  needs  of  the  recipient  for  the 
project  period  by  more  than  $5000  or 
five  percent  of  the  Federal  award, 
whichever  is  greater.  This  notification 
shall  not  be  required  if  an  application 
for  additional  funding  is  submitted  for 
a  continuation  award. 

(j)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  grants  officer 
indicates  a  letter  of  request  suffices. 

(k)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  the  grants  officer  shall  review 
the  request  and  notify  the  recipient 
whether  the  budget  revisions  have  been 
approved.  If  the  revision  is  still  under 
consideration  at  the  end  of  30  calendar 
days,  the  grants  officer  shall  inform  the 
recipient  in  writing  of  the  date  when  the 
recipient  may  expect  the  decision. 

§  32.26    Non-Federal  audits, 
(a)  Recipients  and  subrecipients  that 

are  institutions  of  higher  education  or 
other  non-profit  organizations  shall  be 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A-133,' 


'  See  footnote  1  to  §  32.1(a]. 
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"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions." 

(b)  State  and  local  governments  that 
are  subrecipients  shall  be  subject  to  the 
audit  requirements  contained  in  the 
Single  Audit  Act  (31  U.S.C.  7501-7)  and 
regulations  at  32  CFR  part  266 
implementing  OMB  Circular  A-128,8 
"Audits  of  State  and  Local 
Governments." 

(c)  Hospitals  that  are  subrecipients 
and  are  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall 
be  subject  to  the  audit  requirements 
specified  in  award  terms  and 
conditions. 

(d)  Commercial  organizations  that  are 
subrecipients  shall  be  subject  to  the 
audit  requirements  specified  in  32  CFR 
34.16. 

§  32.27    Allowable  costs. 

(a)  General.  For  each  kind  of  recipient 
or  subrecipient  of  a  cost-type  assistance 
award,  or  each  contractor  receiving  a. 
cost-type  contract  imder  an  assistance 
award,  there  is  a  set  of  Federal 
principles  for  determining  allowable 
costs.  Allowability  of  costs  shall  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  entity 
incurring  the  costs, 

(b)  Governmental  organizations. 
Allowabihty  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  that  may  be 
subrecipients  or  contractors  under 
awards  subject  to  this  pan  is  determined 
in  accordance  with  the  provisions  of 
OMB  Circular  A-87.s  "Cost  Principles 
for  State  and  Local  Goverrunents." 

(c)  Non-profit  organizations.  The 
allowability  of  costs  incurred  by  non- 
profit organizations  that  may  be 
recipients  or  subrecipients  of  awards 
subject  to  this  part,  or  contractors  under 
such  awards,  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122.  "Cost  Principles  for 
Non-Profit  Organizations." 

(d)  Higher  educational  institutions. 
The  allowability  of  costs  incurred  by 
institutions  of  higher  education  that 
may  be  recipients,  subrecipients,  or 
contractors  is  determined  in  accordance 
with  the  provisions  of  OMB  Circular  A- 
21,  "Cost  Principles  for  Educational 
Institutions." 

(e)  Hospitals.  The  allowability  of  costs 
incurred  by  hospitals  that  are  recipients, 
subrecipients,  or  contractors  is 
determined  in  accordance  with  the 
provisions  of  Appendix  E  to  45  CFR  part 
74,  "Principles  for  Determining  Costs 
Applicable  to  Research  and 


■See  footnote  1  to  § 32.1(a). 
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Development  Under  Grants  and 
Contracts  with  Hospitals." 

(f)  Commercial  organizations.  The 
allowability  of  costs  incurred  by 
subrecipients  or  contractors  that  are 
either  commercial  organizations  or  non- 
profit organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

§  32.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  award 
only  allowable  costs  resulting  from 
obhgations  incurred  during  the  funding 
period  and  any  pre-award  costs  (see 
§  32.25(d)(2)(i))  authorized  by  the  DoD 
Component. 

Property  Standards 

§  32.30    Purpose  of  property  stanoaros. 

Sections  32.31  througn  3^  :.  ~  set  forth 
imiform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
and  property  whose  cost  was  charged  to 
a  project  supported  by  a  Federal  award. 
DoD  Components  shadl  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§32.31  through  32.37.      . 

§  32.31     insurance  coverage. 

Recipients  shall,  at  e  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquu^d  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§32.32    Real  property. 

Each  DoD  Component  that  makes 
awards  under  which  real  property  is 
acquired  in  whole  or  in  part  with 
Federal  fimds  shall  prescribe 
requirements  for  recipients  concerning 
the  use  and  disposition  of  such 
property.  Unless  otherwise  provided  by 
statute,  such  requirements,  at  a 
minimum,  shall  contain  the  following: 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approvd  of  the  DoD  Component. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  grants  officer  for  the  use 
of  real  property  in  other  federally 


sponsored  projects  when  the  recipient 
determines  that  the  property  is  no 
longer  needed  for  the  purpose  of  the 
original  project.  Use  in  other  projects 
shall  be  limited  to  those  under  federally 
sponsored  projects  (i.e.,  awards)  or 
programs  that  have  purposes  consistent 
with  those  authorized  for  support  by  the 
DoD  Component. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  DoD  Component 
or  its  successor  Federal  agency.  The 
responsible  Federal  agency  shall 
observe  one  or  more  of  the  following 
disposition  instructions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obUgation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  DoD  Component  and 
pay  the  Federal  Government  for  that 
percentage  of  the  current  fair  market 
value  of  the  property  attributable  to  the 
Federal  participation  in  the  project 
(after  deducting  actual  and  reasonable 
selling  and  fix-up  expenses,  if  any,  from 
the  sales  proceeds).  When  the  recipient 
is  authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall  . 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  tide  to  the  property  to  the 
Federal  Government  or  to  an  eUgible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 


§  3£  33     Feoeraiiy-owned  and  exe 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  the  DoD 
Component  that  made  the  award.  Upon 
completion  of  the  award  or  when  the 
property  is  no  longer  needed,  the 
recipient  shall  rep>ort  the  property  to  the 
DoD  Component  for  further  Federal 
agency  utilization. 

(2)  If  the  DoD  Component  that  made 
the  award  has  no  further  need  for  the 
property,  it  shall  be  declared  excess  and 
either: 
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(i)  Reported  to  the  General  Services 
Administration,  in  accordance  with  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C. 
483ib)(2)i,  as  implemented  by  General 
Services  Administration  regulations  at 
41  CFR  101-47.202,  or 

(ii)  Disposed  of  by  alternative 
methods  pursuant  to  other  specific 
statutorv  authority  (e.g.,  DoD 
Components  are  authorized  by  the 
Federal  Technology  Transfer  Act  (15 
U.S.C.  3710(i)),  to  donate  research 
equipment  to  educational  and  non- 
profit organizations  for  the  conduct  of 
technical  and  scientific  education  and 
research  activiUes.  Donations  under  this 
.Act  shall  be  in  accordance  with  the  DoD 
implementation  of  E.O.  12821  (3  CFR. 
1993  Comp.,  p.  323),  "Improving 
Mathematics  and  Science  Education  in 
Support  of  the  National  Education 
Goals     .Appropriate  instructions  shall 
be  issued  to  the  recipient  by  the  DoD 
Component, 

(b)  Exempt  property.  (1)  When 
statuton,  authority  exists,  a  DoD 
(Component  may  vest  title  to  property 
acquired  with  Federal  funds  in  the 
recipient  without  further  obligation  to 
the  Federal  Governm.ent  and  under 
^  cmditions  the  DoD  Component 
considers  appropriate.  For  example, 
under  31  U.S.C.  6306.  DoD  Components 
may  so  vest  title  to  tangible  personal 
property  under  a  grant  or  cooperative 
agreement  for  basic  or  applied  research 
in  a  nonprofit  institution  of  higher 
education  or  a  nonprofit  organization 
whose  primary  purpose  is  conducting 
scientific  research.  Such  property  is 
exempt  property." 

(2)  .\s  a  matter  of  policy,  DoD 
Components  shall  make  maximum  use 
of  the  authority  of  31  U.S.C.  6306  to  vest 
title  to  exempt  property  in  institutions 
of  higher  education,  without  further 
obligation  to  the  Government,  to 
enhance  the  university  infrastructure  for 
future  performance  of  defense  research 
and  related  science  and  engineering 
education. 

(3)  DoD  Components  may  establish 
conditions,  in  regulation  or  in  award 
terms  and  conditions,  for  vesting  Utle  to 
exempt  property.  Should  a  DoD 
Component  not  establish  conditions, 
title  to  exempt  property  upon 
acquisition  shall  vest  in  the  recipient 
without  further  obligation  to  the  Federal 
Government. 

§  32.34    Equipment 

la)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 


to  provide  services  to  non- Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment, 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
DoD  Component  that  made  the  award. 
When  no  longer  needed  for  the  original 
project  or  program,  the  recipient  shall 
use  the  equipment  in  connection  with 
its  other  federally-sponsored  activities, 
in  the  following  order  of  priority: 

(1)  First,  activities  sponsored  by  the 
DoD  Component  that  funded  the 
original  project. 

(2)  Second,  activities  sponsored  by 
other  DoD  Components. 

(3)  Then,  activities  sponsored  by  other 
Federal  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  DoD  Component  that 
financed  the  equipment;  second 
preference  shall  be  given  to  projects  or 
programs  sponsored  by  other  DoD 
Components;  and  third  preference  shall 
be  given  to  projects  or  programs 
sponsored  by  other  Federal  agencies.  If 
the  property  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by  the 
DoD  Component  that  financed  the 
property.  User  charges  shall  be  treated 
as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
DoD  Component  that  financed  the 
equipment. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owmed  property  shall  include 
all  of  the  following: 

(1)  Records  for  equipment  and 
federally-owned  property  shall  be 
maintained  accurately  and  shall  include 
the  following  information: 


(i)  A  description  of  the  equipment  or 
federally-ov\Tied  property 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
naiionai  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment  or 
federally-owned  property,  including  the 
award  number, 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  property  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  property 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  or  federally-owned  property 
and  the  date  the  information  was 
reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  DoD 
Component  that  made  the  award  for  its 
share. 

(2)  Property  owmed  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
and  federally-owned  property  shall  be 
taken  and  the  results  reconciled  with 
the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment  or 
federally-owned  property. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment 
or  federally-owned  property.  Any  loss, 
damage,  or  theft  of  equipment  or 
federally-owned  property  shall  be 
investigated  and  fully  documented;  if 
the  property  was  owned  by  the  Federal 
Government,  the  recipient  shall 
promptly  notify  the  DoD  Component. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  or  federally-owned  property 
in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 
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(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards. 

(1)  For  equipment  with  a  current  per 
unit  fair  market  value  of  55,000  or  more, 
the  recipient  may  retain  the  equipment 
for  other  uses  provided  that 
compensation  is  made  to  the  DoD 
Component  that  onginally  made  the 
award  or  its  successor.  The  amount  of 
compensation  shall  be  computed  by 
applying  the  percentage  of  Federal 
participation  m  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment. 

(2)  If  the  recipient  has  no  need  for  the 
equipment,  the  recipient  shall  request 
disposition  instructions  from  the  DoD 
Component  The  DoD  Component  shall 
issue  instructions  to  the  recipient  no 
later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  eovem: 

(i]  The  grants  officer,  in  consultation 
with  the  program  manager,  shall  judge 
whether  the  age  and  nature  of  the 
equipment  warrant  a  screening 
procedure  to  determine  whether  the 
equipment  is  useful  to  a  DoD 
Component  or  other  Federal  agency.  If 
a  screening  procedure  is  warranted: 

iAi  The  DoD  Component  shall 
determine  whether  the  equipment  can 
be  used  to  meet  DoD  requirements. 

(B)  If  no  DoD  requirement  exists,  the 
availability  of  the  equipment  shall  be 
reported  to  the  General  Ser\-ices 
Administration  by  the  DoD  Component 
to  determine  whether  a  requirement  for 
the  equipment  exists  in  other  Federal 
agencies. 

(ii)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  DoD 
Component  that  made  the  award  an 
amount  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  from  the  Federal  share  $500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(iii)  If  the  recipient  is-instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
whichls  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 


(iv)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the 
DoD  Component  that  made  the  award 
for  such  costs  incurred  in  its 
disposition. 

(h)  The  DoD  Component  may  reserve 
the  right  to  transfer  the  title  to  the 
Federal  Government  or  to  a  third  party 
named  by  the  Federal  Government 
when  such  third  party  is  otherwise 
ehgible  under  existing  statutes.  Such 
transfer  shall  be  subject  to  the  following 
standards. 

(1)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing.  For  exempt  property,  in 
accordance  with  §  32.33(b)(3),  note  that 
this  identification  must  occur  by  the 
time  of  award,  or  title  to  the  property 
vests  in  the  recipient  without  further 
obligation  to  the  Government. 

(2)  The  DoD  Component  shall  issue 
disposition  instructions  within  1 20 
calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventory  shall  Ust 
all  equipment  acquired  with  award 
funds  and  federedly-owned  property.  If 
the  DoD  Component  fails  to  issue 
disposition  instructions  for  equipment 
within  the  120  calendar  day  period,  the 
recipient  shall  apply  the  standards  of 
paragraph  (g)(1)  of  this  section. 

(3)  Wnen  the  DoD  Component 
exercises  its  right  to  take  title,  the 
equipment  shall  be  subject  to  the 
provisions  for  federally-owned  property. 

§  32.35    Supplies. 

(a)  Title  to  suppUes  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5,000  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
supphes  are  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  manner  as  for  equipment. 

(b)  The  recipient  shall  not  use 
suppUes  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supphes. 

§32.36    Intangible  property. 

^a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 


was  purchased,  tinder  an  award.  DoO 
Components  reserve  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  pubUsh,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorize  others  to  do  so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including 
Govemmentwide  regulations  issued  by 
the  Department  of  Commerce  at  37  CFTl 
part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  DoD 
Component  making  the  award,  the 
Federal  Government  has  the  ri^t  to: 

(1)  Obtain,  reproduce,  publisn  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  (rather  than 
developed  or  produced  imder  the  award 
or  subaward)  vests  upon  acquisition  in 
the  recipient.  The  recipient  shall  use 
that  property  for  the  originally- 
authorized  purpose,  and  the  recipient 
shall  not  encumber  the  property  without 
approval  of  the  DoD  Component  that 
made  the  award.  When  no  longer 
needed  for  the  originally  authorized 
purpose,  disposition  of  the  intangible 
pro|>erty  shall  occur  in  accordance  with 
the  provisions  of  §  32.34(g). 

§  32.37    Property  trust  relationship. 

Real  property,  equipn.eui.  jitangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  imder  which 
the  property  was  acquired  or  improved. 
DoD  Components  may  require  recipients 
to  record  hens  or  other  appropriate 
notices  of  record  to  indicate  that 
personal  or  real  property  has  been 
acquired  or  improved  with  Federal 
funds  and  that  use  and  disposition 
conditions  apply  to  the  property. 

Procurement  Standards 

§  32  40    Purpose  ot  procurement 
standards. 

bections  32.41  through  32.48  set  forth 
standards  for  use  by  recipients  in 
estabhshing  procedures  for  the 
procurement  of  suppUes  and  other 
expendable  property,  eqtupment,  real 
property  and  other  services  with  Federal 
funds.  "These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
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in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders. 

§32.41     Recipient  responsibilities. 

The  standards  iMuitained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  DoD  Component  that 
made  the  award,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§  32.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent. 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  anv  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  appUed  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§32.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  maimer  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 


draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§32.44    Procurement  procedures. 

(a)  To  comply  with  this  part,  which  is 
DoD's  implementation  of  0MB  Circular 
A-110,  all  recipients  that  received  at 
least  $10  million  in  Federal  funding  in 
the  previous  fiscal  year  (through 
contracts  and  subcontracts,  as  well  as 
assistance  awards  and  subawards)  shall 
have  written  procurement  procedures. 
Note,  however,  that  a  recipient  that 
received  awards  fi-om  other  Federal 
agencies,  in  addition  to  awards  from 
DoD  Components,  must  also  comply 
with  the  other  agencies'  implementation 
of  OMB  Circular  A-llO  (which  may 
require  written  procurement 
procedures,  even  if  the  recipient 
received  less  than  $10  million  in 
Federal  funding).  All  recipients, 
whether  or  not  their  prociu^ment 
procedures  must  be  maintained  in 
writing,  shall  have  procedures  that 
provide,  at  a  minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items; 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement; 
and 

(3)  Sohcitations  for  goods  and 
services  provide  for  all  of  the  foUowong: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 


bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

fb)  Positive  efforts  shall  oe  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  f^ederal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal: 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
fi-ames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  .Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
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circumstances,  contracts  with  cenain 
parties  are  restricted  by  the  DoD 
implementation,  m  32  CFR  part  25,  of 
E.O.s  12549  (3  CFR.  1986  Comp.,  p.  189) 
and  12689  (3  CFR,  1989  Comp.,  p.  235), 
"Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  the  DoD  Component's  pre- 
award  review,  procurement  documents 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc..  when  any  of  the 
following  conditions  apply: 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403  (11) 
(currently  $100,000)  and  is  to  be 
awarded  without  competition  or  only 
one  bid  or  offer  is  received  in  response 
to  a  solicitation 

(3)  The  procurement,  which  is 
expected  to  exceed  the  simplified 
acquisition  threshold,  specifies  a  "brand 
name'  product, 

(4)  The  proposed  award  over  the 
simplified  acquisition  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5!  A  proposed  contract  modification 
chemges  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  simplified 
acquisition  threshold. 

§  32.45    Cost  and  price  analysts. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  m  connection  with 
every  procurement  action.  Pnce  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowabilitv 

§32.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  simplified 
acquisition  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection; 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained,  and 

(c)  Basis  for  award  cost  or  price. 

§32.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  lunely  follow  up  of 


ail  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§  32.48    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts: 

(a)  Contracts  in  excess  of  the 
simplified  acquisition  threshold  shall 
contain  contractual  provisions  or 
conditions  that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  whidi  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the 
simplified  acquisition  threshold  shall 
contain  suitable  provisions  for 
termination  by  the  recipient,  including 
the  manner  by  which  termination  shall 
be  efl^ected  and  the  basis  for  settlement. 
In  addition,  such  contracts  shall 
describe  conditions  under  which  the 
contract  may  be  terminated  for  default 
as  well  as  conditions  where  the  contract 
may  be  terminated  because  of 
circumstances  beyond  the  control  of  the 
contractor. 

:c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
DoD  Component  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  grants  officer  has 
made  a  determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  giiarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid     ' 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified, 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 


contractor's  obligaUons  under  such 
contract. 

(3)  A  payment  bond  on  the  p>art  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  writh  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  in  §§  32.40  through 
32.49,  the  bonds  shall  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  sureties 
pursuant  to  31  CFR  part  223,  "Surety 
Companies  E)oing  Business  with  the 
United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  simplified 
acquisition  threshold)  awarded  by 
recipients  shall  include  a  provision  to 
the  effect  that  the  recipient,  the 
Department  of  Defense,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
documents,  papers  and  records  of  the 
contractor  which  are  directly  pertinent 
to  a  specific  program  for  the  purpose  of 
making  audits,  examinations,  excerpts 
and  transcriptions. 

(e)  All  contracts,  including  those  for 
amounts  less  than  the  simplified 
acquisition  threshold,  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  part,  as  applicable. 

§32.49     f^esource  Conservation  and 
Recovery  Act 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (section  6002, 
PubUc  Law  94-580,  42  U.S.C.  6962),  any 
State  agency  or  agency  of  a  poUtical 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must 
comply  with  section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase 
of  specific  products  containing  recycled 
materials  identified  in  gmdelines 
developed  by  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  parts 
247-254).  Accordingly,  State  and  local 
institutions  of  higher  education, 
hospitals,  and  non-profit  organizations 
that  receive  direct  Federal  awards  or 
other  Federal  fimds  shall  give 
preference  in  their  procurement 
programs  funded  with  Federal  funds  to 
the  purchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

Reports  and  Records 

§32.50     Purpose  ol  reports  anc  records 

Sections  32.51  through  32.53  set  forth 
the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
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and  program  performance  and  the 
necessarv  standard  reporting  forms. 
Thev  also  set  forth  record  retention 
requirements 

§  32.51     Monltortng  and  reporting  program 
performance. 

ta)  Recipients  art;  responsible  for 
managing  and  .Tionitoring  each  project, 
program,  subavvard.  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subavvards  to  ensure 
subrecipients  have  met  the  audit 
reouirements  as  delineated  in  §32.26. 

(b)  The  award  terms  and  conditions 
shall  prescribe  the  frequency  with 
which  the  performance  reports  shall  be 
submitted  Except  as  provided  in 
paragraph  (f)  of  this  section, 
performance  reports  shall  not  be 
required  more  frequently  than  quarterly 
or  less  frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
after  the  award  year;  quarterly  or  semi- 
annual reports  shall  be  due  30  days  after 
the  reporting  penod.  DoD  Components 
mav  require  annual  reports  before  the 
anniversary  dates  of  multiple  year 
awards  in  lieu  of  these  requirements. 
The  final  f)erformance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following. 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs.  However, 
unit  costs  are  generally  inappropriate 
for  research  (see  §§  32.21  (a)  and  (b)(4)). 

(2)  Reasons  why  estabUshed  goals 
were  not  met.  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
the  grants  officer  of  developments  that 
have  a  significant  impact  on  the  award- 
supported  activities.  Also,  notification 
shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meet  the 
objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 


any  assistance  needed  to  resolve  the 
situation. 

(g)  DoD  Components'  representatives 
may  make  site  visits,  as  needed. 

(h)  DoD  Components  shall  comply 
with  applicable  clearance  requirements 
of  5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§  32^    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients: 

(1)  SF-269 lo  or SF-2€9A,^^  Financial 
Status  Report,  (i)  DoD  Components  shall 
require  recipients  to  use  the  SF-269  or 
SF-269A  to  report  the  status  of  funds 
for  all  nonconstruction  projects  or 
programs.  A  DoD  Component  may, 
however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,"  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  agency  needs, 
except  that  a  final  SF-269  or  SF-269A 
shall  be  required  at  the  completion  of 
the  project  when  the  SF-270  is  used 
only  for  advances. 

(ii)  The  DoD  Component  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  award 
requires  accrual  information  and  the 
recipient's  accounting  records  are  not 
normally  kept  on  the  accrual  basis,  the 
recipient  shall  not  be  required  to 
convert  its  accoimting  system,  but  shall 
develop  such  accrual  information 
through  best  estimates  based  on  an 
analysis  of  the  docimientation  on  hand. 

(iii)  The  DoD  Component  shall 
determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  DoD  Component  shall  require 
recipients  to  submit  the  SF-269  or  SF- 
269A  (an  original  and  no  more  than  two 
copies)  no  later  than  30  days  after  the 
end  of  each  specified  reporting  period 
for  quarterly  and  semi-annual  reports, 
and  90  calendar  days  for  annual  and 
final  reports.  Extensions  of  reporting 
due  dates  may  be  approved  by  the 
grants  officer  upon  request  of  the 
recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions,  (i)  When  funds  are 
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advanced  to  recipients  the  DoD 
Component  shall  require  each  recipient 
to  submit  the  SF-272  and.  when 
necessary,  its  continuation  sheet.  SF- 
272a."  the  grants  officer  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients, 

(ii)  DoD  Components  may  require 
forecasts  of  Federal  cash  requirements 
in  the  "Remarks"  section  of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  DoD  Components  may 
require  recipients  to  report  in  the 
"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  tl-ie  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
DoD  Components  mav  require  a 
monthly  report  from  those  recipients 
receiving  advances  totaUng  $1  million 
or  more  per  year. 

(v)  DoD  Components  may  waive  the 
requirement  for  submission  of  the  SF- 
272  for  any  one  of  the  following  reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  the  grants  officer's  opinion, 
the  recipient's  accounting  controls  are 
adequate  to  minimize  excessive  Federal 
advances;  or 

(C)  When  electronic  payment 
mechanisms  or  SF-270  forms  provide 
adequate  data. 

(b)  When  the  DoD  Component  needs 
additional  information  or  more  frequent 
reports,  the  following  shall  be  observed: 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements,  grants  officers  shall  issue 
instructions  to  require  recipients  to 
submit  such  information  under  the 
"Remarks  '  section  of  the  reports. 

(2)  When  a  grants  officer,  after 
consultation  with  the  Federal  agency 
assigned  cognizance  for  a  recipient's 
audit  and  audit  resolution,  determines 
that  the  recipient's  accounting  system 
does  not  meet  the  standards  in  §  32.21, 
additional  pertinent  information  to 
further  monitor  awards  may  be  obtained 
upon  written  notice  to  the  recipient 
imtil  such  time  as  the  system  is  brought 
up  to  standard.  The  grants  officer,  in 
obtaining  this  information,  shall  comply 
with  applicable  report  clearance 
requirements  of  5  CFR  part  1320. 


"See  footnote  2  to  § 32.12(a). 
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!3)  Grants  officers  are  encouraged  to 
shade  out  any  line  item  on  anv  report 
if  not  necessary^ 

(4)  DoD  Components  are  encouraged 
to  accept  the  identical  information  from- 
the  recipients  m  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  DoD  Components  may  provide 
computer  or  electronic  outputs  to 
recipients  when  it  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§  32.53    Retention  and  access 
requirements  for  records. 

[aj  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  DoD  Components  shall  not 
impose  any  other  record  retention  or 
access  requirements  upon  recipients. 

(b)  Financial  records,  supporting 
dociunents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report.  The  only 
exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  DoD  Component  that 
made  the  award,  the  3-year  retention 
requirement  is  not  applicable  to  the 
recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  and  related  records, 
for  which  retention  requirements  are 
specified  in  paragraph  (g)  of  this 
section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  grants  officer. 

(d)  The  grants  officer  shall  request 
that  recipients  transfer  certain  records  to 
DoD  Component  custody  when  he  or 
she  determines  that  the  records  possess 
long  term  retention  value.  However,  in 
order  to  avoid  duplicate  recordkeeping, 
a  grants  officer  may  make  arrangements 
for  recipients  to  retain  any  records  that 
are  continuously  needed  for  joint  use. 

(e)  DoD  Components,  the  Inspector 
General,  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  docimients,  papers,  or 
other  records  of  recipients  that  are 


pertinent  to  the  awards,  in  order  to 
make  audits,  exaininations.  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of  ' 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no  DoD 
Component  shall  place  restrictions  on 
recipients  that  limit  public  access  to  the 
records  of  recipients  that  are  pertinent 
to  an  award,  except  when  the  DoD 
Component  can  demonstrate  that  such 
records  shall  be  kept  confidential  and 
would  have  been  exempted  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  the  DoD 
Component  making  the  award. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fiinge 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  an  indirect-cost 
proposal,  plan,  or  other  computation  to 
the  Federal  agency  responsible  for 
negotiating  the  recipient's  indirect  cost 
rate,  as  the  basis  for  negotiation  of  the 
rate,  or  the  subrecipient  submits  such  a 
proposal,  plan,  or  computation  to  the 
recipient,  then  the  3-year  retention 
period  for  its  supporting  records  starts 
on  the  date  of  such  "submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  cognizant  Federal  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Termination  and  Enforcement 

§  32.50     Purpose  of  termination  and 
enforcement. 

Sections  32.61  and  32.62  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§32.61     Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  as  follows: 


(1)  By  the  grants  officer,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award; 

(2)  By  the  grants  officer  with  the 
consent  of  the  recipient,  in  which  case 
the  two  parties  shall  agree  upon  the 
termination  conditions,  including  the 
effective  date  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated;  or 

(3)  By  the  recipient  upon  sending  to 
the  grants  officer  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  and,  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  The  recipient 
must  provide  such  notice  at  least  30 
days  prior  to  the  effective  date  of  the 
termination.  However,  if  the  grants 
officer  determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
award  was  made,  he  or  she  may 
terminate  the  award  in  its  entirety. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  32.71, 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§  32.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  apphcation,  or 
notice  of  award,  the  grants  officer  may, 
in  addition  to  imposing  any  of  the 
special  conditions  outlined  in  §  32.14, 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the  grants 
officer  and  DoD  Component. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compUance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  DoD 
Component  shall  provide  the  recipient 
an  opportunity  for  hearing,  appeal,  or 
other  administrative  proceeding  to 
which  the  recipient  is  entitled  imder 
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anv  statute  or  regulation  appUcable  to 
the  action  involved  (see  32  CFR  22.815). 

Id  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  grants  officer 
expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessarv  and  not  reasonably 
avoidable  are  allowable  if  the  costs: 

(Ij  Result  from  obligations  which 
were  properly  incurred  by  the  recipient 
before  the  effective  date  of  suspension 
or  termination,  are  not  in  anticipation  of 
it,  and  in  the  case  of  a  termination,  are 
noncancellable:  and 

(2)  Would  be  allowable  if  the  award 
were  not  suspended  or  expired  normally 
at  the  end  of  the  funding  period  in 
which  the  termination  takes  effect. 

(d)  Relationship  to  debarment  and 
suspension  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under  32 
CFR  part  25 

Subpart  D — After-the-Award 
Requirements 

§  32.70    Purpose. 

Sections  32  71  through  32.73  contain 

closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§32.71     Closeout  procedures. 

la)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  required 
by  the  terms  and  conditions  of  the 
award  The  grants  officer  may  approve 
extensions  when  requested  by  the 
recipient. 

(bl  Unless  the  grants  officer  authorizes 
an  extension,  a  recipient  shall  hquidate 
all  obligations  incurred  under  the  award 
not  later  than  90  calendar  days  after  the 
funding  period  or  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  of  the  award  or  in  agency 
implementing  instructions. 

Id  The  responsible  grants  officer  and 
payment  office  shall  expedite 
completion  of  steps  needed  to  close  out 
awards  and  make  prompt,  final 
payments  to  a  recipient  for  allowable 
reimbursable  costs  under  the  award 
being  closed  out 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  the  DoD  Component  has  advanced 
or  paid  and  that  is  not  authorized  to  be 


retained  by  the  recipient  for  use  in  other 
projects.  OMB  Qrcular  A-129 1" 
governs  unretumed  amoimts  that 
become  delinquent  debts  (see  32  CFR 
22.820). 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  grants 
officer  shall  make  a  settlement  for  any 
upward  or  downward  adjustments  to 
the  Federal  share  of  costs  after  closeout 
reports  are  received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§32.31  through  32.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  DoD  Component  shall 
retain  the  right  to  recover  an  appropriate 
amount  after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 

§32  72     Subsequerit  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  Department  of 
Defense  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  32.26. 

(4)  Property  management 
requirements  in  §§  32.31  through  32.37. 

(5)  Records  retention  as  required  in 
§32.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  grants 
officer  and  the  recipient,  provided  the 
responsibilities  of  the  recipient  referred 
to  in  §  32.73(a),  including  those  for 
property  management  as  appUcable,  are 
considered  and  provisions  made  for 
continuing  responsibiUties  of  the 
recipient,  as  appropriate. 

§  32.73    Collection  of  amounts  due. 

(a)  Any  funds  j>aid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government. 

(b)  OMB  Circular  A-110  informs  each 
Federal  agency  that: 

(1)  If  a  debt  is  not  paid  within  a 
reasonable  period  after  the  demand  for 
payment,  the  Federal  agency  may 
reduce  the  debt  by: 


«See  footnote  1  to  S  32.1(a). 


(i)  Making  administrative  offset 
against  other  requests  for 
reimbursement. 

(ii)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(iii)  Taking  other  action  permitted  by 
statute. 

(2)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  Chapter  II, 
"Federal  Claims  Collection  Standards." 

(c)  DoD  grants  officers  shall  follow  the 
procedures  in  32  CFR  22.820  for  issuing 
demands  for  payment  and  transferring 
debts  to  DoD  payment  offices  for 
collection. 

Appendix  A  to  Part  32 — Contract 
Provisions 

All  contracts  awarded  by  a  recipient, 
including  those  for  amounts  less  than  the 
simplified  acquisition  threshold,  shall 
contain  the  following  provisions  as 
applicable: 

1  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O  11246  (3  CFR.  1964- 
1965  Comp..  p.  339).  "Equal  Employment 
Opportunity."  as  amended  by  E.O  11375  (3 
CFR,  1966-1970  Comp..  p  684).  ".^.mending 
Executive  Order  11246  Relating  to  Equal 
Emplo>Tnent  Opf)ortunity,"  and  as 
supplemented  by  regulations  at  41  CFR 
chapter  60.  "Office  of  Federal  Contract 
Compliance  Programs.  Equal  Employment 
Opportunity,  Department  of  Labor." 

2.  Copeland  'Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c}— AU 
contracts  and  subawards  in  excess  of  S2000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U  S  C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3.  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compsensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
respKjnsible  DoD  Component. 

3.  Davis-Bacon  Act.  as  amended  (40  U.S.C. 
276a  to  a-71 — This  Act  applies  to 
procurements  under  awards  only  when  the 
Federal  program  legislation  specifically 
makes  it  apply  (i  e,.  Davis-Bacon  does  not  by 
itself  apply  to  procurements  under  awards). 
In  cases  where  another  statute  does  make  the 
Davis-Bacon  .^ct  apply,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  52,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  I"  S.C.  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5.  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
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Construction"),  Under  this  Act.  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretan'  of 
Labor.  In  addition,  contractors  shall  be 
'  required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  u{>on  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
refKirt  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333}— V/here 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $100,000  for 
construction  or  other  purposes  that  involve 
the  employment  of  mechanics  or  laborers 
shall  include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act,  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1V4 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  ojjen 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401 .  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements." 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq. I,  as  amended— 
Contracts  and  subawards  of  amounts  in 
excess  of  $100,000  shall  contain  a  provision 
that  requires  the  recipient  to  agree  to  comply 
with  all  applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C.  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C.  1251  et  seq.).  Violations  shall  be 
reported  to  the  responsible  DoD  Component 
and  the  Regional  dffice  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 


person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352,  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient. 

8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689) — Contract  awards  that  exceed  the 
simplified  acquisition  threshold  and  certain 
other  contract  awards  shall  not  be  made  to 
parties  listed  on  the  General  Services 
Administration's  Lists  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocurement  Programs  in  accordance 
with  E.O.s  12549  (3  CFR,  1986  Comp.,  p.  189) 
and  12689  (3  CFR,  1989  Comp.,  p.  235), 
"Debarment  and  Suspension."  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared  ineligible 
under  statutory  or  regulatory  authority  other 
than  E.O.  12549.  Contractors  with  awards 
that  exceed  the  simplified  acquisition 
threshold  shall  provide  the  required 
certification  regarding  its  exclusion  status 
and  that  of  its  principals. 

PART  33— {AMENDED] 

6.  Part  33  is  proposed  to  be  amended 
as  follows: 

a.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.Q  113. 

b.  Section  33.36  is  proposed  to  be 
amended  by  revising  paragraph  (i)(6) 
and  by  adding  paragraph  (j)  to  read  as 
follows: 


§  33.36     Procurement 

*  •         •         •         • 

(i)  *  *  * 

(6)  Compliance  with  sections  103  and 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327- 
330,  as  amended),  as  supplemented  by 
Department  of  Labor  regulations  (29 
CFR  Part  5).  (Contracts  awarded  by 
grantees  and  subgrantees  in  excess  of 
$100,000  for  construction  or  other 
purposes  that  involve  the  employment 
of  mechanics  or  laborers). 

*  •        *        »        * 

(j)  Resource  Conservation  and 
Recovery  Act  (RCRA).  Any  State  agency 
or  agency  of  a  political  subdivision  of  a 
State  must  comply  with  RCRA  (Public 
Law  94-580),  vnth  respect  to  its 
procurements  using  appropriated 
Federal  funds.  Section  6002  of  RCRA 
(42  U.S.C.  6962)  requires  that  entities 
qualifying  as  "procuring  agencies"  give 
preference  in  procurement  programs  to 
the  piu-chase  of  specific  products 
containing  recycled  materials  identified 


in  guidelines  (40  CFR  parts  247-254) 
developed  by  the  Environmental 
Protection  Agency  (EPA). 

7.  Part  34  is  proposed  to  be  added  to 
read  as  follows: 

PART  34— ADMINISTRATIVE 
REQUIREMENTS  PQR  GRANTS  AND 
AGREEMENTS  WITH  COMMERCIAL 
ORGANIZATIONS 


Subpan  fi  -<ienera~ 

Sec 

34.1 

Purpose. 

34.2 

Definitions. 

34.3 

Deviations. 

^4  a 

^T>ecial  award  conditions 

SuDpart  B — Post-Award  R«quiremeni& 
Financial  and  Program  Management 

34.10  Purpose  of  financial  and  program 
management. 

34.11  Standards  for  financial  management 
systems. 

34.12  Payment. 

34.13  Cost  sharing  or  matching. 

34.14  Program  income. 

34.15  Revision  of  budget  and  program 
plans. 

34.16  Audits. 

34.17  Allowable  costs. 

34.18  Fee  and  profit. 

Property  Standards 

34.20  Purpose  of  property  standards. 

34.21  Real  property  and  equipment. 

34.22  Federally  owned  property. 

34.23  Property  management  system. 

34.24  Supplies. 

34.25  Intellectual  property  developed 
produced  under  awards. 


or 


Procurement  Standards 

34.30  Purpose  of  procurement  standards. 

34.31  Requirements. 

Reports  and  Records 

34.40  Purpose  of  reports  and  records. 

34.41  Monitoring  and  reporting  program 
and  financial  performance. 

34.42  Retention  and  access  requirements  for 
records. 

Termination  and  Enforcement 

34.50  Purpose  of  termination  and 
enforcement. 

34.51  Termination. 

34.52  Enforcement. 

34.53  Disputes  and  appeals. 

Subpart  C — Atter-fie- Aws'-::::  Pequ  '•e'^^ents 

34.60  Purpose. 

34.61  Closeout  procedures. 

34.62  Subsequent  adjustments  and 
continuing  responsibilities. 

34.63  Collection  of  amounts  due. 

Appendix  A  to  Part  34 — Contract  Provisions 
Authority:  5  U.S.C.  301  and  10  U.S.C  113. 

Subpart  A— General 

§34.1     Purpose. 

(a)  This  part  prescribes  administrative 
requirements  for  grants  and  cooperative 
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agreements  to  commercial 
organizations. 

(b]  .Applicability  to  prime  awards  and 
subawards  is  as  follows: 

(1)  Prime  awards  DoD  Components 
shall  applv  the  provisions  of  this  part  to 
awards  to  commercial  organizations. 
DoD  Components  shall  not  impose 
requirements  that  are  in  addition  to,  or 
inconsistent  with,  the  requirements 
provided  in  this  part,  except: 

(i)  In  accordance  with  the  deviation 
procedures  or  special  award  conditions 
in  t)  34  .?  or «?  J4  4,  respectively;  or 

(ii)  .As  required  bv  Federal  statute, 
Executive  order,  or  Federal  regulation 
implementing  a  statute  or  Executive 
order 

(2)  Subawards.  (i)  Any  legal  entity 
(including  any  State,  local  government, 
university  or  other  nonprofit 
organization,  as  well  as  any  commercial 
entity)  that  receives  an  award  from  a 
DoD  Component  shall  apply  the 
provisions  of  this  part  to  subawards 
with  commercial  organizations.  It 
should  be  noted  that  subawards  (see 
definition  in  §  34.2)  are  financial 
assistance  for  substantive  programmatic 
performance  and  do  not  include 
recipients  procurement  of  goods  and 
services. 

(ii)  Commercial  organizations  that 
receive  prime  awards  covered  by  this 
part  shall  apply  to  each  subaward  the 
administrative  requirements  that  are 
applicable  to  the  particular  type  of 
subrecipient  (e.g..  32  CFR  part  33 
specifies  requirements  for  subrecipients 
that  are  States  or  local  governments,  and 
32  CFR  part  32  contains  requirements 
for  universities  or  other  nonprofit 
organizations). 

§  34.2    Oefinttlons. 

The  following  are  definitions  of  terms 
as  used  in  this  part.  Grants  officers  are 
cautioned  that  terms  may  be  defined 
differentlv  in  this  part  than  they  are  in 
other  parts  of  the  DoD  Grant  and 
.Agreement  Regulations  (DoD  GARS). 

Advance.  A  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award.  A  grant  or  cooperative 
agreement. 

Cash  contributions.  The  recipient's 
cash  outlay,  including  the  outlay  of 
money  contributed  to  the  recipient  by 
third  parties. 

Closeout.  The  process  by  which  the 
fcjrants  officer  administering  an  award 
made  by  a  DoD  Component  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 


award  have  been  completed  by  the 
recipient  and  DoD  Component. 

Contract.  A  procurement  contract 
under  an  award  or  subaward,  and  a 
procurement  subcontract  imder  a 
recipient's  or  subrecipient 's  contract. 

Cost  sharing  or  matching.  That 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Disallowed  costs.  Those  charges  to  an 
award  that  the  grants  officer 
administering  an  award  made  by  a  DoD 
Component  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

DoD  Component.  A  Military 
Department.  Defense  Agency,  DoD  Field 
Activity,  or  organization  within  the 
Office  of  the  Secretary  of  Defense  that 
provides  or  admirusters  an  award  to  a 
recipient. 

Equipment.  Tangible  nonexpendable 
personal  property  charged  directly  to 
the  award  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit.  That  definition 
appUes  for  the  purposes  of  the  Federal 
administrative  requirements  in  this  part. 
However,  the  recipient's  policy  may  be 
to  use  a  lower  dollar  value  for  defining 
"eqmpment,"  and  nothing  in  this  part 
should  be  construed  as  requiring  the 
recipient  to  establish  a  higher  limit  for 
purposes  other  than  the  administrative 
requirements  in  this  part. 

Excess  property.  Property  under  the 
control  of  any  DoD  Component  that,  as 
determined  by  the  head  thereof,  is  no 
longer  required  for  its  needs  or  the 
discharge  of  its  responsibiUties. 

Expenditures.  See  the  definition  for 
outlays  in  this  section. 

.Federally  owned  property.  Property  in 
the  possession  of,  or  directly  acquired 
by,  the  Government  and  subsequently 
made  available  to  the  recipient. 

Funding  period.  The  period  of  time 
when  Federal  funding  is  available  for 
obligation  by  the  recipient. 

Intellectual  property.  Intangible 
personal  property  such  as  patents  and 
patent  applications,  trademarks, 
copyrights,  technical  data,  and  software 
rights. 

Obligations.  The  amounts  of  orders 
placed,  contracts  and  grants  awarded, 
services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures.  Charges 
made  to  the  project  or  program.  They 
may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash 
basis,  outlays  are  the  sum  of  cash 
disbiu^ements  for  direct  charges  for 
goods  and  services,  the  amount  of 


indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property.  Property  of  any 
kind  except  real  property.  It  may  be: 

(1)  Tangible,  having  physical 
existence  (i.e.,  equipment  and  supplies); 
or 

(2)  Intangible,  having  no  physical 
existence,  such  as  patents,  copyrights, 
data  and  software. 

Prior  approval  Written  or  electronic 
approval  by  an  authorized  official 
evidencing  prior  consent. 

Program  income.  Gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award.  Program 
income  includes,  but  is  not  limited  to, 
income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  program 
regulations  or  the  terms  and  conditions 
of  the  award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc..  or 
interest  earned  on  any  of  them. 

Project  costs.  All  aflowable  costs,  as 
set  forth  in  the  applicable  Federal  cost 
principles,  incurred  by  a  recipient  and 
the  value  of  the  contributions  made  by 
third  parties  in  accomplishing  the 
objectives  of  the  award  during  the 
project  period. 

Project  period.  The  period  established 
in  the  award  document  during  which 
Federal  sponsorship  begins  and  ends. 

Property.  Real  property  and  personal 
property  (equipment,  supplies,  and 
intellectual  property),  unless  stated 
otherwise. 

Real  property.  Land,  including  land 
improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 
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Recipient  A  commercial  organization 
receiving  an  award  directly  from  a  DoD 
Component  to  carry  out  a  project  or 
program. 

Research.  Basic,  applied,  and 
advanced  research  activities.  "Basic 
research"  is  defined  as  efforts  directed 
toward  increasing  knowledge  or 
understanding  in  science  and 
engineering.  "Applied  research"  is 
defined  as  efforts  that  attempt  to 
determine  and  exploit  the  potential  of 
scientific  discoveries  or  improvements 
in  technology,  such  as  new  materials, 
devices,  methods,  and  processes. 
"Advanced  research,"  advanced 
technology  development  that  creates 
new  technology  or  demonstrates  the 
viability  of  applying  existing  technology 
to  new  products  and  processes  in  a 
general  way,  is  most  closely  analogous 
to  precommercialization  or 
precompetitive  technology  development 
in  the  commercial  sector  (it  does  not 
include  development  of  militarv 
systems  and  hardware  where  specific 
requirements  have  been  defined). 

Small  award.  An  award  not  exceeding 
the  simplified  acquisition  threshold 
fixed  at  41  U.S.C.  403(11)  (currently 
$100,000). 

Small  business  concern.  A  concern, 
including  its  affiUates,  that  is 
independently  owned  and  operated,  not 
dominant  in  the  field  of  operation  in 
which  it  has  appUed  for  an  award,  and 
qualified  as  a  small  business  under  the 
criteria  and  size  standards  in  13  CFR 
part  121.  For  more  details,  grants 
officers  should  see  48  CFR  part  19  in  the 
"Federal  Acquisition  Regulation." 

Subaward.  Financial  assistance  in  the 
form  of  money,  or  property  in  lieu  of 
money,  provided  under  an  award  by  a 
recipient  to  an  eligible  subrecipient  or 
by  a  subrecipient  to  a  lower  tier 
subrecipient.  The  term  includes 
financial  assistance  when  provided  by 
any  legal  agreement,  even  if  the 
agreement  is  called  a  contract,  but  the 
term  includes  neither  procurement  of 
goods  and  services  nor  any  form  of 
assistemce  which  is  excluded  from  the 
definition  of  "award"  in  this  section. 

Subrecipient.  The  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided. 

Supplies.  Tangible  expendable 
personal  property  that  is  charged 
directly  to  the  award  and  that  has  a 
useful  life  of  less  than  one  year  or  an 
acquisition  cost  of  less  than  $5000  per 
unit. 

Suspension.  An  action  by  a  DoD 
Component  that  temporarily  withdraws 
Federal  sponsorship  under  an  award, 
pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 


terminate  the  award  bv  the  DoD 
Component.  Suspension  of  an  award  is 
a  separate  action  from  suspension  of  a 
recipient  under  32  CFR  part  25. 

Termination.  The  cancellation  of  an 
award,  in  whole  or  in  part,  under  an 
agreement  at  any  time  prior  to  either: 

(1)  The  date  on  which  all  work  under 
an  award  is  completed;  or 

(2)  The  date  on  which  Federal 
sponsorshi^^nds,  as  given  on  the  award 
document  or  any  supplfoient  or 
amendment  thereto. 

Third  party  in-kind  contributions.  The 
value  of  non-cash  contributions 
provided  by  non-Federal  third  parties. 
Third  party  in-kind  contributions  may 
be  in  the  form  of  real  property, 
equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unobligated  balance.  The  portion  of 
the  funds  authorized  by  a  DoD 
Component  that  has  not  been  obligated 
by  the  recipient  and  is  determined  by 
deducting  the  cxmaulative  obligations 
from  the  cumulative  funds  authorized. 

§J4  3     Deviations 

(a)  Individual  deviations.  Individual 
deviations  affecting  only  one  award  may 
be  approved  by  DoD  Components  in 
accordance  with  procedures  stated  in  32 
CFR  21.125(a). 

(b)  Small  awards.  DoD  Components 
may  apply  less  restrictive  requirements 
than  the  provisions  of  this  part  when 
awarding  small  awards,  except  for  those 
requirements  which  are  statutory. 

(c)  Other  class  deviations.  For  classes 
of  awards  other  than  small  awards,  the 
Director,  Defense  Research  and 
Engineering,  or  his  or  her  designee,  may 
grant  exceptions  from  the  requirements 
of  this  part  when  exceptions  are  not 
prohibited  by  statute.  DoD  Components 
shall  request  approval  for  such 
deviations  in  accordance  with  32  CFR 
21.125  (b)  and  (c). 

§  34.4    Special  award  conditions. 

(a)  Grants  officers  may  impose 
additional  requirements  as  needed,  over 
and  above  those  provided  in  this  part, 

if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(5)  Is  not  otherwise  responsible. 

(b)  Before  imposing  additional 
requirements,  DoD  Components  shall 
notify  the  applicant  or  recipient  in 
writing  as  to: 


(1)  The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 

(d)  Grants  officers: 

(1)  Should  coordinate  the  imposition 
and  removal  of  special  award  conditions 
with  the  cognizant  grants  administration 
office  identified  in  32  CFR  22.710. 

(2)  Shall  include  in  the  award  file  the 
written  notification  to  the  recipient, 
described  in  paragraph  (b)  of  this 
section,  and  the  documentation  required 
by  32  CFR  22.410(b). 

Subpart  B— Post-awa'C  Requirenenls 

Financial  and  Program  Management 

I  34  •  0     Purpose  of  financial  ana  p? c.gram 
management 

Sections  34.11  through  34.17 
prescribe  standards  for  financial 
management  systems;  methods  for 
making  payments;  and  rules  for  cost 
sharing  and  matching,  program  income, 
revisions  to  budgets  and  program  plans, 
audits,  allowable  costs,  and  fee  and 
profit. 

§  34.1 1    Standards  for  financial 
management  systems. 

(a)  Recipients  shall  be  allowed  and 
encouraged  to  use  existing  financial 
management  systems  established  for 
doing  business  in  the  commercial 
marketplace,  to  the  extent  that  the 
systems  comply  with  Generally 
Accepted  Accounting  Principles 
(GAAP)  and  the  minimum  standards  in 
this  section.  As  a  minimum,  a 
recipient's  financial  management 
system  shall  provide: 

(1)  Effective  control  of  all  funds. 
Control  systems  must  be  adequate  to 
ensure  that  costs  charged  to  Federal 
funds  and  those  counted  as  the 
recipient's  cost  share  or  match  are 
consistent  with  requirements  for  cost 
reasonableness,  allowability,  and 
allocability  in  the  applicable  cost 
principles  (see  §  34.17)  and  in  the  terms 
and  conditions  of  the  award. 

(2)  Accurate,  current  and  complete 
records  that  dociunent  for  each  project 
funded  wholly  or  in  part  with  Federal 
funds  the  source  and  application  of  the 
Federal  funds  and  the  recipient's 
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required  cost  share  or  match.  These 
records  shall: 

(i)  Contain  information  about  receipts, 
authorizations,  assets,  expenditures, 
program  income,  and  mterest. 

(ii)  Be  adequate  to  make  comparisons 
of  outlavs  with  budgeted  amounts  for 
each  award  (as  required  for 
programmatic  and  financial  reporting 
under  §  34  41   Where  appropriate, 
financial  information  should  be  related 
to  performance  and  unit  cost  data.  Note 
that  unit  cost  data  are  generally  not 
appropriate  for  awards  that  support 
research. 

(3)  To  the  extent  that  advance 
payments  are  authorized  under  §  34.12, 
procedures  that  minimize  the  time 
elapsing  between  the  transfer  of  funds  to 
the  recipient  from  the  Government  and 
the  recipients  disbursement  of  the 
funds  for  program  purposes. 

(4)  The  recipient  shall  have  a  system 
to  support  charges  to  Federal  awards  for 
salaries  and  wages,  whether  treated  as 
direct  or  indirect  costs.  Where 
employees  work  on  multiple  activities 
or  cost  objectives,  a  distribution  of  their 
salaries  and  wages  will  be  supported  by 
personnel  activitv  reports  which  must: 

(i)  Reflect  an  after  the  fact  distribution 
of  the  adual  activity  of  each  employee. 

(ii)  Account  for  the  total  activity  for 
which  each  employee  is  compensated. 

(iii)  Be  prepared  at  least  monthly,  and 
coincide  with  one  or  more  pay  periods. 

fb)  Where  the  Federal  Govenmient 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
DoD  Component,  at  its  discretion,  may 
require  adequate  bonding  and  insuirance 
if  the  bonding  and  insurance 
requirements  of  the  recipient  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  Government. 

(c)  The  DoD  Component  may  require 
adequate  fidelity  bond  coverage  where 
the  recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest 

(d)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223.  "Surety  Companies  Doing 
Business  with  the  United  States." 

§34.12    Payment 

(a)  Methods  available.  Payment 
methods  for  agreements  with 
commercial  organizations  are: 

(1)  Reimbursement.  Under  this 
method,  the  recipient  requests 
reimbursement  for  costs  incurred  during 
a  time  period.  After  approval  of  the 
request  by  the  grants  officer  designated 
to  do  so,  the  DoD  payment  office 
reimburses  the  recipient  by  electronic 
funds  transfer  or  check. 


(2)  Advance  payments.  Under  this 
method,  a  DoD  Component  makes  a 
payment  to  a  recipient  before  the 
recipient  disburses  cash.  The  payment 
generally  is  made  upon  the  recipient's 
request,  although  predetermined 
payment  schedules  may  be  used  when 
the  timing  of  the  recipient's  needs  to 
disburse  funds  can  be  predicted  in 
advance  with  sufficient  accuracy  to 
ensure  compliance  with  pard^ph 
(b)(2)(iii)  of  this  section. 

(b)  Selecting  a  method.  (1)  The 
preferred  payment  method  is  the 
reimbursement  method,  as  described  in 
paragraph  (a)(1)  of  this  section. 

(2)  Advance  payments,  as  described 
in  paragraph  (a)(2]  of  this  section,  may 
be  used  in  exceptional  circumstances, 
subject  to  the  following  conditions: 

(i)  The  grants  officer,  in  consultation 
with  the  program  official,  must  judge 
that  advance  payments  are  necessary  or 
will  materifdly  contribute  to  the 
probability  of  success  of  the  project 
contemplated  under  the  agreement  (e.g., 
as  startup  funds  for  a  project  performed 
by  a  newly  formed  company).  The 
rationale  for  the  judgment  shall  be 
documented  in  the  award  file. 

(ii)  Cash  advances  shall  be  limited  to 
the  minimum  amounts  needed  to  carry 
out  the  program. 

(iii)  Recipients  and  the  DoD 
Component  shall  maintain  procedures 
to  ensure  that  the  timing  of  cash 
advances  is  as  close  as  is 
administratively  feasible  to  the 
recipients'  disbursements  of  the  funds 
for  program  purposes,  including  direct 
program  or  project  costs  and  the 
proportionate  share  of  any  allowable 
indirect  costs. 

(iv)  Recipients  shall  maintain  advance 
payments  of  Federal  funds  in  interest- 
beeuing  accoimts,  and  remit  annually 
the  interest  earned  to  the  DoD 
Component  (for  return  to  the 
Department  of  Treasury's  miscellaneous 
receipts  account),  unless  one  of  the 
following  appUes: 

(A)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(B)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(C)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(c)  Frequency  of  payments.  For  either 
reimbursements  or  advance  payments, 
recipients  shall  be  authorized  to  submit 
requests  for  payment  at  least  monthly. 

(d)  Forms  for  requesting  payment. 
DoD  Components  may  authorize 


recipients  to  use  the  SF-270,'  "Request 
for  Advance  or  Reimbursement;"  the 
SF-271.2  "Outlay  Report  and  Request 
for  Reimbursement  for  Construction 
Programs;"  or  prescribe  other  forms  or 
formats  as  necessary. 

(e)  Timelmess  of  payments.  Payments 
normally  will  be  made  within  30  days 
of  a  recipient's  request  for 
reimbursement  or  advance,  in 
accordance  with  32  CFR  22.810. 

(f)  Precedence  of  other  available 
funds.  Recipients  shall  disburse  funds 
available  from  program  income,  rebates, 
refunds,  contract  settlements,  audit 
recoveries,  and  interest  earned  on  such 
funds  before  requesting  additional  cash 
payments. 

(gj  Withholding  of  payments.  Unless 
otherwise  required  by  statute,  grants 
officers  shall  not  withhold  payments  for 
proper  charges  made  by  recipients 
during  the  project  period  for  reasons 
other  than  the  following: 

(1)  A  recipient  has  failed  to  comply 
with  project  objectives,  the  terms  and 
conditions  of  the  award,  or  Federal 
reporting  requirements,  m  which  case 
the  grants  officer  may  suspend 
payments  in  accordance  with  §  34.52. 

(2)  The  recipient  is  delinquent  on  a 
debt  to  the  United  States  (see  definitions 
of  "debt"  and  "deUnquent  debt"  in  32 
CFR  22.105).  In  that  case,  the  grants 
officer  may,  upon  reasonable  notice, 
withhold  payments  for  obligations 
incurred  after  a  specified  date,  until  the 
debt  is  resolved. 

$34.13    Cost  sharing  or  matching. 

(a)  Acceptable  contributions.  All 
contributions,  including  cash 
contributions  and  third  party  in-kind 
contributions,  shall  be  accepted  as  part 
of  the  recipients  cost  sharing  or 
matching  when  such  contributions  meet 
all  of  the  following  critena: 

(1)  They  are  verifiable  from  the 
recipient's  records. 

(2)  They  are  not  included  as 
contributions  for  any  other  federally- 
assisted  project  or  program. 

(3)  They  are  necessary  and  reasonable 
for  proper  and  efficient  accomplishment 
of  project  or  program  objectives. 

(4)  They  are  allowable  under  §  34.17. 

(5)  They  are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
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>  For  copies  of  Standard  Forms  listed  in  this  part, 
contact  regional  grants  administration  offices  of  the 
Office  of  Naval  Research.  Addresses  for  the  offices 
are  listed  in  the  "DoD  Directory  of  Contract 
Administration  Services  Components."  DLAH 
4105.4,  which  can  be  obtained  from:  Defense 
Logistics  Agency.  Publications  Distribution 
Division  PASC-WDM),  8725  John  J.  Kingman  Rd., 
Suite  01 19,  Fort  Belvoir.  VA  22060-6220. 

'  See  foomote  1  to  this  p>aragraph  (d). 
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statute  to  be  used  for  cost  sharing  or 
matching 

(6)  They  are  provided  for  in  the 
approved  budget,  when  approval  of  the 
budget  is  required  bv  the  DoD 
Component. 

(7]  If  they  are  real  property  or 
equipment,  whether  purchased  with 
recipient' s  funds  or  donated  by  third 
parties,  they  must  have  the  grants 
officer's  prior  approval  if  the 
contributions'  value  is  to  exceed 
depreciation  or  use  charges  during  the 
project  period  (paragraphs  (b)(1)  and 
(b)(4)(iii  of  this  section  discuss  the 
limited  circumstances  under  which  a 
grants  officer  may  approve  higher 
values).  If  a  DoD  Component  requires 
approval  of  a  recipient's  budget  (see 
paragraph  (a)(6)  of  this  section),  the 
grants  officer's  approval  of  the  budget 
satisfies  this  prior  approval 
requirement,  for  real  property  or 
equipment  items  Usted  in  the  budget. 

(8)  They  conform  to  other  provisions 
of  this  part,  as  applicable. 

(b)  Valuing  and  documenting 
contributions — (1)  Valuing  recipient's 
property  or  services  of  recipient's 
employees  Values  shall  be  established 
in  accordance  with  the  appUcable  cost 
principles  in  §  34.17,  which  means  that 
amounts  chargeable  to  the  project  are 
determined  on  the  basis  of  costs 
incurred  For  real  property  or 
equipment  used  on  the  project,  the  cost 
principles  authorize  depreciation  or  use 
charges.  The  full  value  of  the  item  may 
be  applied  when  the  item  will  be 
consumed  in  the  performance  of  the 
agreement  or  fully  depreciated  by  the 
end  of  the  agreement.  In  cases  where  the 
full  value  of  a  donated  capital  asset  is 
to  be  applied  as  cost  sharing  or 
matching,  that  full  value  shall  be  the 
lesser  of  the  follovraig: 

(i)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation;  or 

(ii)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  grants  officer  may 
approve  the  use  of  the  current  fair 
market  value  of  the  donated  property, 
even  if  it  exceeds  the  certified  value  at 
the  time  of  donation  to  the  project. 

(2)  Valuing  services  of  others' 
employees.  When  an  employer  other 
than  the  recipient  furnishes  the  services 
of  an  employee,  those  services  shall  be 
valued  at  the  employee's  regular  rate  of 
pay  plus  an  amount  of  fringe  benefits 
and  overhead  (at  an  overhead  rate 
appropriate  for  the  location  where  the 
services  are  performed)  provided  these 
services  are  in  the  same  skill  for  which 
the  employee  is  normally  paid. 


(3)  Valuing  volunteer  services. 
Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(4)  Valuing  property  donated  by  third 
parties,  (i)  Donated  supplies  may 
include  such  items  as  office  supplies  or 
laboratory  supplies.  Value  assessed  to 
donated  suppUes  included  in  the  cost 
sharing  or  matching  share  shall  be 
reasonable  and  shall  not  exceed  the  fair 
market  value  of  the  property  at  the  time 
of  the  donation. 

(ii)  Normally  only  depreciation  or  use 
charges  for  equipment  and  buildings 
may  be  applied.  However,  the  fair  rental 
charges  for  land  and  the  full  value  of 
equipment  or  other  capital  assets  may 
be  allowed,  when  they  will  be 
consumed  in  the  performance  of  the 
agreement  or  fully  depreciated  by  the 
end  of  the  agreement,  provided  that  the 
grants  officer  has  approved  the  charges. 
When  use  charges  are  applied,  values 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  voth  the  following 
qualifications: 

(A)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  thie  same  locality. 

(B)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  Documentation.  The  following 
requirements  pertain  to  the  recipient's 
supporting  records  for  in-kind 
contributions  from  third  parties: 

(i)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  services  and 
property  shall  be  documented. 

§34.14    Program  Income. 

(a)  DoD  Components  shall  apply  the 
standards  in  this  section  to  the 
disposition  of  program  income  from 


projects  financed  in  whole  or  in  part 
with  Federal  funds. 

(b)  Recipients  shall  have  no  obligation 
to  the  Government,  unless  the  terms  and 
conditions  of  the  award  provide 
otherwise,  for  program  income  earned: 

(1)  From  Ucense  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  produced  under  an  award. 
Note,  however,  that  the  Patent  and 
Trademark  Amendments  (35  U.S.C. 
Chapter  18),  as  implemented  in  §  34.24, 
apply  to  inventions  made  under  a 
research  award. 

(2)  After  the  end  of  the  project  {>eriod. 
If  a  grants  officer  anticipates  that  an 
award  is  Ukely  to  generate  program 
income  after  the  end  of  the  project 
period,  the  grants  officer  should 
indicate  in  the  award  document 
whether  the  recipient  will  have  any 
obligation  to  the  Federal  Government 
with  respect  to  such  income. 

(c)  If  authorized  by  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(d)  Other  than  any  program  income 
excluded  pursuant  to  paragraphs  (b)  and 
(c)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and  used  in 
one  or  more  of  the  following  ways,  as 
specified  in  program  regulations  or  the 
terms  and  conditions  of  the  award: 

(1)  Added  to  funds  committed  to  the 
project  by  the  DoD  Component  and 
recipient  and  used  to  further  eligible 
project  or  promm  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(e)  If  the  terms  and  conditions  of  an 
award  authorize  the  disposition  of 
program  income  as  described  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
and  stipulate  a  limit  on  the  amounts 
that  may  be  used  in  those  ways, 
program  income  in  excess  of  the 
stipulated  limits  shall  be  used  in 
accordance  with  paragraph  (d)(3)  of  this 
section. 

(f)  In  the  event  that  the  terms  and 
conditions  of  the  award  do  not  specify 
how  program  income  is  to  be  used, 
paragraph  (d)(3)  of  this  section  shall 
apply  automatically  to  all  projects  or 
programs  except  research.  For  awards 
that  support  research,  paragraph  (d)(1) 
of  this  section  shall  apply  automatically 
unless  the  terms  and  conditions  specify 
another  alternative  or  the  recipient  is 
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subject  to  special  award  conditions,  as 
indicated  in  §  34.4 

(gj  Proceeds  from  the  sale  of  property 
that  is  acquired,  rather  than  fabricated, 
under  an  award  are  not  program  income 
and  shall  be  handled  m  accordance  with 
the  requirements  of  the  Property 
Standards  (see  §§  34.20  through  34.25). 

§  34. 1 5    Revision  of  budget  and  program 
plans. 

(al  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  sum  of  the 
Federal  and  non-Federal  shares,  or  only 
the  Federal  share,  depending  upon  DoD 
Component  requirements.  It  shall  be 
related  to  performance  for  program 
evaluation  purposes  whenever 
appropriate 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  pnor  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  Recipients  shall  immediately 
request,  in  writing,  prior  approval  from 
the  cognizant  grants  officer  when  there 
is  reason  to  believe  that  within  the  next 
seven  days  a  programmatic  or  budgetary 
revision  will  be  necessary  for  certain 
reasons,  as  follows; 

(1)  The  recipient  always  must  obtain 
the  grants  officer's  prior  approval  when 
a  revision  is  necessary  for  either  of  the 
following  two  reasons  (i.e.,  these  two 
requirements  for  prior  approval  may 
never  be  waived); 

(i)  A  change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(ii)  .A  need  for  additional  Federal 
funding. 

(2)  The  recipient  must  obtain  the 
grants  officer  s  prior  approval  when  a 
revision  is  necessarv'  for  any  of  the 
following  si.x  reasons,  unless  the 
requirement  for  prior  approval  is 
waived  in  the  terms  and  conditions  of 
the  award  (i.e.,  if  the  award  document 
is  silent,  these  prior  approvals  are 
required); 

(i)  A  change  in  a  key  person  specified 
in  the  application  or  award  document. 

(ii)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(iii)  The  inclusion  of  any  additional 
costs  that  require  prior  approval  in 
accordance  with  applicable  cost 
principles  for  Federal  funds  and 
recipients'  cost  share  or  match,  in 
§34.17  and  §34.13,  respectively. 

(iv)  The  inclusion  of  pre-award  costs. 
All  such  costs  are  incuired  at  the 
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recipient's  risk  (i.e.,  the  DoD 
Component  is  imder  no  obligation  to 
reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award, 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(v)  A  "no-cost"  extension  of  the 
project  period  that  does  not  require 
additional  Federal  funds  and  does  not 
change  the  approved  objectives  or  scope 
of  the  project. 

(vi)  Any  subaward,  transfer  or 
contracting  out  of  substantive  program 
performance  under  an  award,  unless 
described  in  the  application  and  funded 
in  the  approved  awards.  This  provision 
does  not  apply  to  the  purchase  of 
supplies,  material,  or  general  support 
services,  except  that  procurement  of 
equipment  or  other  capital  items  of 
proiierty  always  is  subject  to  the  grants 
officer's  prior  approval  imder  §  34.21(a), 
if  it  is  to  be  purchased  with  Federal 
funds,  or  §  34.13(a)(7),  if  it  is  to  be  used 
as  cost  sharing  or  matching. 

(3)  The  recipient  also  must  obtain  the 
grants  officer's  prior  approval  when  a 
revision  is  necessary  for  either  of  the 
following  reasons,  if  specifically 
required  in  the  terms  and  conditions  of 
the  award  document  (i.e.,  if  the  award 
document  is  silent,  these  prior 
approvals  are  not  required): 

fi)  The  transfer  of  runds  among  direct 
cost  categories,  functions  and  activities 
for  awards  in  which  the  Federal  share 
of  the  project  exceeds  $100,000  and  the 
cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  by  the  DoD  Component.  No 
CioD  Component  shall  permit  a  transfer 
that  would  cause  any  Federal 
appropriation  or  part  thereof  to  be  used 
for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

(ii)  For  awards  that  provide  support 
for  both  construction  and 
nonconstruction  work,  any  fund  or 
budget  transfers  between  die  two  types 
of  work  supported. 

(d)  Within  30  calendar  days  frpm  the 
date  of  receipt  of  the  recipient's  request 
for  budget  revisions,  the  grants  officer 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  grants  officer  shall 
inform  the  recipient  in  writing  of  the 
date  when  the  recipient  may  expect  the 
decision. 

S  34.16    Audits. 

(a)  Any  recipient  that  expends 
$300,000  or  more  in  a  year  under 
Federal  awards  shall  have  an  audit 
made  for  that  year  by  an  independent 


auditor,  in  accordance  with  paragraph 
fb)  of  this  section.  The  audit  generally 
should  be  made  a  part  of  the  regularly 
scheduled,  annual  audit  of  the 
recipient's  financial  statements. 
However,  it  may  be  more  economical  in 
some  cases  to  have  the  Federal  awards 
separately  audited,  and  a  recipient  may 
elect  to  do  so,  unless  that  option  is 
precluded  by  award  terms  and 
conditions,  or  by  Federal  laws  or 
regulations  applicable  to  the  program(s) 
under  which  the  awards  were  made. 

fb)  The  auditor  shall  determine  and 
report  on  whether; 

(1)  The  recipient  has  an  interoal  ^ 
control  structure  that  provides 
reasonable  assurance  that  it  is  managing 
Federal  awards  in  compliance  with 
Federal  laws  and  regulations,  and  with 
the  terms  and  conditions  of  the  awards. 

(2)  Based  on  a  sampling  of  Federal 
award  expenditures,  the  recipient  has 
complied  with  laws,  regulations,  and 
award  terms  that  may  have  a  direct  and 
material  effect  on  Federal  awards. 

(c)  The  recipient  shall  make  the 
auditor's  report  available  to  DoD 
Components  whose  awards  are  affected. 

(d)  The  requirement  for  an  annual 
independent  audit  is  intended  to 
ascertain  the  adequacy  of  the  recipient's 
internal  financial  management  systems 
and  to  curtail  the  unnecessary 
duplication  and  overlap  that  usually 
results  when  Federal  agencies  request 
audits  of  individual  awards  on  a  routine 
basis.  Therefore,  a  grants  officer: 

(1)  Shall  consider  whether  the 
independent  audit  satisfies  his  or  her 
requirements,  before  requesting  any 
additional  audits;  and 

(2)  When  requesting  an  additional 
audit,  shall; 

(i)  Limit  the  scope  of  such  additional 
audit  to  areas  not  adequately  addressed 
by  the  independent  audit. 

(ii)  Coordinate  the  audit  request  with 
the  Federal  agency  with  the 
predominant  fiscal  interest  in  the 
recipient,  as  the  agency  responsible  for 
the  scheduling  and  distribution  of 
audits.  If  DoD  has  the  predominant 
fiscal  interest  m  the  recipient,  the 
Defense  Contract  Management 
Command  (DCMC)  is  responsible  for 
monitoring  audits,  ensuring  resolution 
of  audit  findings,  and  distributing  audit 
reports.  When  an  additional  audit  is 
requested  and  DoD  has  the  predominant 
fiscal  interest  in  the  recipient,  DCMC 
shall,  to  the  extent  practicable,  ensure 
that  the  additional  audit  builds  upon 
the  independent  audit  or  other  audits 
performed  in  accordance  with  this 
section 

(e)  There  may  be  instances  in  which 
Federal  auditors  have  recently 
performed  audits,  are  performing  audits. 
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or  are  pianning  to  perform  audits,  of  a 
recipient.  In  these  cases,  the  recipient 
and  its  Federal  cognizant  agency  should 
seek  to  have  the  non-Federal, 
independent  auditors  work  with  the 
Federal  auditors  to  develop  a 
coordinated  audit  approach,  to 
minimize  duplication  of  audit  work. 

§  34.1 7    Allowable  costs. 

Allowability  of  costs  shall  be 

determined  in  accordance  with  the  cost 
principles  applicable  to  the  type  of 
entity  incurring  the  costs,  as  follows: 

(a)  Commercial  organizations. 
Allowability  of  costs  incurred  by 
commercial  organizations  that  are 
recipients  of  prime  awards  from  DoD 
Components,  and  those  that  are 
subrecipients  under  prime  awards  to 
other  organizations,  is  to  be  determined 
in  accordance  with  48  CFR  parts  31  and 
231  (in  the  Federal  Acquisition 
Regulation,  or  FAR,  and  the  Defense 
Federal  Acquisition  Regulation 
Supplement,  or  DFARS,  respectively). 

(b)  Other  types  of  organizations. 
Allowability  of  costs  incurred  by  other 
types  of  organizations  that  may  be 
subrecipients  under  a  prime  award  to  a 
commercial  organization  is  determined 
as  follows: 

(1)  Institutions  of  higher  education. 
Allowabihty  is  determined  in 
accordance  with  OMB  Circular  A-21,3 
"Cost  Principles  for  Educational 
Institutions." 

(2)  Other  nonprofit  organizations. 
Allowability  is  determined  in 
accordance  with  OMB  Circular  A-122,* 
"Cost  Principles  for  Non-Profit 
Organizations."  Note  that  Attachment  C 
of  the  Circular  identifies  selected 
nonprofit  organizations  for  whom  cost 
allowability  is  determined  in 
accordance  with  the  FAR  cost  principles 
for  commercial  organizations. 

(3)  Hospitals.  Allowability  is 
determined  in  accordance  with  the 
provisions  of  45  CFR  part  74,  Appendix 
E,  "Principles  for  Determining  Costs 
Applicable  to  Research  and 
Development  Under  Grants  and 
Contracts  with  Hospitals." 

(4)  Governmental  organizations. 
Allowabihty  for  State,  local,  or  federally 
recognized  Indian  tribal  governments  is 
determined  in  accordance  with  OMB 
Circular  A-87,5  "Cost  Principles  for 
State  and  Local  Governments." 


'  For  copies  of  the  Circular,  contaa  the  Office  of 
Management  and  Budget,  EOP  Publications,  725 
17th  St.  N.W.,  New  Executive  Office  Building, 
Washington,  O.C.  20503. 

*  See  footnote  3  to  paragraph  (b)(1)  of  this  section. 

>See  footnote  3  to  paragraph  (b)(1)  of  this  section. 


§34.18    Fee  and  profit 

l.n  accordance  with  32  CFR  22.205(b), 
grants  and  cooperative  agreements  shall 
not: 

(a)  Provide  for  the  payment  of  fee  or 
profit  to  the  recipient. 

(b)  Be  used  to  carry  out  programs 
where  fee  or  profit  is  necessary  to 
achieving  program  objectives. 

Propertv  Standards 

§  34  20     Purpose  of  property  standards. 

Secuons  34.21  tHrougli  34. .-5  set  forth 
uniform  standards  for  management,  use, 
and  disposition  of  property.  DoD 
Components  shall  encourage  recipients 
to  use  existing  property-management 
systems,  to  the  extent  that  the  systems 
meet  these  minimum  requirements. 

§  34.21     Real  property  and  equipment 

(a)  Prior  approval  for  acquisition  with 
Federal  funds.  Recipients  may  purchase 
real  property  or  equipment  in  whole  or 
in  part  with  Federal  funds  under  a  grant 
or  cooperative  agreement  only  with  the 
prior  approval  of  the  grants  officer. 

(b)  rifle.  Title  to  such  real  property  or 
equipment  shall  vest  in  the  recipient 
upon  acquisition.  Unless  a  statute 
specifically  authorizes  a  DoD 
Component  to  vest  title  in  the  recipient 
without  further  obligation  to  the 
Government,  and  the  EtoD  Component 
elects  to  do  so,  the  title  shall  be  a 
conditional  title.  Title  shall  vest  in  the 
recipient  subject  to  the  conditions  that 
the  recipient: 

(1)  Use  the  real  property  or  equipment 
for  the  authorized  purposes  of  the 
project  until  funding  for  the  project 
ceases,  or  vmtil  the  property  is  no  longer 
needed  for  the  purposes  of  the  project. 

(2)  Not  encumber  the  property 
without  approval  of  the  grants  officer. 

(3)  Use  and  dispose  ofihe  property  in 
accordance  with  paragraphs  (d)  and  (e) 
of  this  section. 

(c)  Federal  interest  in  real  property  or 
equipment  offered  as  cost-share.  A 
recipient  may  offer  real  property  or 
equipment  that  is  purchased  with 
recipient's  funds  or  that  is  donated  by 

a  third  party  to  meet  a  portion  of  any 
required  cost  sharing  or  matching, 
subject  to  the  prior  approval 
requirement  in  §  34.13(a)(7).  If  a 
recipient  does  so,  the  Government  has  a 
financial  interest  in  the  property,  a 
share  of  the  property  value  attributable 
to  the  Federal  participation  in  the 
project.  The  property  therefore  shall  be 
considered  as  if  it  had  been  acquired  in 
part  with  Federal  funds,  and  shall  be 
subject  to  the  provisions  of  paragraphs 
(b)(1),  (b)(2)  and  (b)(3)  of  this  secUon, 
and  to  the  provisions  of  §  34.23. 

(d)  Use.  If  real  property  or  equipment 
is  acquired  in  whole  or  in  part  with 


Federal  funds  imder  an  award,  and  the 
award  provides  that  title  vests 
conditionaUy  in  the  recipient,  the  real 
property  or  equipment  is  subject  to  the 
following: 

(1)  During  the  time  that  the  real 
property  or  equipment  is  used  on  the 
project  or  program  for  which  it  was 
acquired,  the  recipient  shall  make  it 
available  for  use  on  other  projects  or 
programs,  if  such  other  use  vnll  not 
interfere  with  the  work  on  the  project  or 
program  for  which  the  real  property  or 
equipment  was  originally  acquired.  Use 
of  the  real  property  or  equipment  on 
other  projects  wiU  be  in  the  foUowdng 
order  of  priority: 

(i)  Activities  sponsored  by  DoD 
Components'  grants,  cooperative 
agreements,  or  other  assistance  awards; 

(ii)  Activities  sponsored  by  other 
Federal  agencies'  grants,  cooperative 
agreements,  or  other  assistance  awards; 

(iii)  Activities  under  Federal 
procurement  contracts,  or  activities  not 
sponsored  by  any  Federal  agency.  If  so 
used,  use  charges  shall  be  assessed  to 
those  activities.  For  real  property  or 
equipment,  the  use  charges  shall  be  at 
rates  equivalent  to  those  for  which 
comparable  real  property  or  equipment 
may  be  leased.  The  use  charges  shall  be 
treated  as  program  income. 

(2)  After  Federal  fimding  for  the 
project  ceases,  or  when  the  real  property 
or  equipment  is  no  longer  needed  for 
the  purposes  of  the  project,  the  recipient 
may  use  the  real  property  or  equipment 
for  other  projects,  insofar  as: 

(i)  There  are  Federally  sponsored 
projects  for  which  the  real  property  or 
equipment  may  be  used.  If  the  only  use 
for  the  real  property  or  equipment  is  for 
projects  that  have  no  Federal 
sponsorship,  the  recipient  shall  proceed 
with  disposition  of  the  real  property  or 
equipment,  in  accordance  with 
paragraph  (e)  of  this  section. 

(ii)  The  recipient  obtains  vmtten 
approval  from  the  grants  officer  to  do  so. 
llie  grants  officer  shall  ensure  that  there 
is  a  formal  change  of  accoimtability  for 
the  real  property  or  equipment  to  a 
currently  funded.  Federal  award. 

(iii)  The  recipient's  use  of  the  real 
property  or  equipment  for  other  projects 
is  in  the  same  order  of  priority  as 
described  in  paragraph  (d)(1)  of  this 
section. 

(e)  Disposition.  (1)  When  an  item  of 
real  property  or  equipment  is  no  longer 
needed  for  Federally  sponsored  projects, 
the  recipient  shall  proceed  as  follows: 

(i)  If  tiie  property  that  is  no  longer 
needed  is  equipment  (rather  than  real 
property),  the  recipient  may  wish  to 
replace  it  with  an  item  that  is  needed 
currently  for  the  project.  In  that  case, 
the  recipient  may  use  the  original 
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equipment  as  trade-in  or  sell  it  and  use 
the  proceeds  to  offset  the  costs  of  the 
replacement  equipment,  subject  to  the 
approval  of  the  responsible  agency  (i.e., 
the  DoD  Component  or  the  Federal 
agency  to  which  the  DoD  Component 
delegated  responsibility  for 
administering  the  equipment). 

(ii)  The  recipient  may  elect  to  retain 
title,  without  further  obligation  to  the 
Federal  Government,  by  compensating 
the  Federal  Government  for  that 
percentage  of  the  current  fair  market 
value  of  the  real  property  or  equipment 
that  is  attributable  to  the  Federal 
participation  in  the  project. 

(iii)  If  the  recipient  does  not  elect  to 
retain  title  to  real  property  or  equipment 
(see  paragraph  (e)(l)(ii)  of  this  section), 
or  request  approval  to  use  equipment  as 
trade  m  or  offset  for  replacement 
equipment  (see  paragraph  (e)(l)(i)  of 
this  section),  the  recipient  shall  request 
disposition  instructions  from  the 
responsible  agency. 

(2)  If  a  recipient  requests  disposition 
instructions,  in  accordance  with 
paragraph  (eKDiiii)  of  this  section,  the 
responsible  grants  officer  shall: 

(i)  For  equipment  (but  not  real 
property),  consult  with  the  Federal 
program  manager  and  judge  whether  the 
age  and  nature  of  the  equipment  warrant 
a  screening  procedure,  to  determine 
whether  the  equipment  is  useful  to  a 
DoD  Component  or  other  Federal 
agency.  If  a  screening  procedure  is 
warranted,  the  responsible  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  a  DoD  Component's 
requirement.  If  no  DoD  requirement  is 
found,  the  responsible  agency  shall 
report  the  availability  of  the  equipment 
to  the  Gene-al  Services  Administration, 
to  determine  whether  a  requirement  for 
the  equipment  exists  in  other  Federal 
agencies. 

(ii)  For  either  real  property  or 
equipment,  issue  instructions  to  the 
recipient  for  disposition  of  the  property 
no  later  than  120  calendar  days  after  the 
recipient's  request.  The  grants  officer's 
options  for  disposition  are  to  direct  the 
recipient  to; 

(A)  Transfer  title  to  the  real  property 
or  equipment  to  the  Federal 
Government  or  to  an  eligible  third  party 
provided  that,  in  such  cases,  the 
recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  real  property  or  equipment, 
plus  any  reasonable  shipping  or  interim 
storage  costs  incurred.  If  title  is 
transferred  to  the  federal  Government, 
it  shall  be  subject  thereafter  to 
provisions  for  Federally  owned  property 
in  §  34.22. 


(B)  Sell  the  real  property  or 
equipment  and  pay  the  Federal 
Government  for  that  percentage  of  the 
current  fair  market  value  of  the  property 
that  is  attributable  to  the  Federal 
participation  in  the  project  (after 
deducting  actual  and  reasonable  selling 
and  fix-up  expenses,  if  any.  from  the 
sale  proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the  real 
property  or  equipment,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  If  the  responsible  agency  fails  to 
issue  disposition  instructions  within 
120  days  of  the  recipient's  request,  as 
described  in  paragraph  (e)(2)(ii)  of  this 
section,  the  recipient  shall  dispose  of 
the  real  property  or  equipment  through 
the  option  described  in  paragraph 
(e)(2)(ii)(B)  of  this  section. 

f  34,22    Federally  owned  property. 

(a)  Annual  inventory.  Recipients  shall 
submit  annually  an  inventory  listing  of 
all  Federally  owned  property  in  their 
custody  (property  furnished  by  the 
Federal  Government,  rather  than 
acquired  by  the  recipient  with  Federal 
funds  under  the  award),  to  the  DoD 
Component  or  other  Federal  agency 
responsible  for  administering  the 
property  under  the  award. 

(b)  Use  on  other  activities.  (1)  Use  of 
federally  owned  property  on  other 
activities  is  permissible,  if  authorized  by 
the  DoD  Component  responsible  for 
administering  the  award  to  which  the 
property  currently  is  charged. 

(2)  Use  on  other  activities  will  be  in 
the  following  order  of  priority: 

(1)  Activities  sponsored  by  DoD 
Components'  grants,  cooperative 
agreements,  or  other  assistance  awards; 

(ii)  Activities  sponsored  by  other 
Federal  agencies*  grants,  cooperative 
agreements,  or  other  assistance  awards; 

(iii)  Activities  under  Federal 
prociirement  contracts,  or  activities  not 
sponsored  by  any  Federal  agency.  If  so 
used,  use  charges  shall  be  assessed  to 
those  activities.  For  real  property  or 
equipment,  the  use  charges  shall  be  at 
rates  equivalent  to  those  for  which 
comparable  real  property  or  equipment 
may  be  leased.  The  use  charges  shall  be 
treated  as  program  income. 

(c)  Disposition  of  property.  Upon 
completion  of  the  award,  the  recipient 
shall  report  the  property  to  the 
responsible  agency.  The  agency  may: 

(1)  Use  the  property  to  meet  anotner 
Federal  Government  need  (e.g.  by 
transferring  accotmtabihty  for  the 
property  to  another  Federal  award  to  the 
same  recipient,  or  by  directing  the 
recipient  to  transfer  the  property  to  a 


Federal  agency  that  needs  the  property, 
or  to  another  recipient  with  a  currently 
funded  award). 

(2)  Declare  the  property  to  be  excess 
property  and  either: 

(i)  Report  the  property  to  the  General 
Services  Administration,  in  accordance 
with  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  483(b)(2)),  as  implemented  by 
General  Services  Administration 
regulations  at  41  CFR  101^7.202;  or 

(ii)  Dispose  of  the  property  by 
alternative  methods,  if  there  is  statutory 
authority  to  do  so  (e.g.,  DoD 
Components  are  authorized  by  15  U.S.C. 
3710(i),  the  Federal  Technology 
Transfer  Act,  to  donate  research 
equipment  to  educational  and  nonprofit 
organizations  for  the  conduct  of 
technical  and  scientific  education  and 
research  activities.  Such  donations  shall 
be  in  accordance  with  the  DoD 
implementation  of  Executive  Order 
12821  (3  CFR.  1993  Comp.,  p.  323), 
"Improving  Mathematics  and  Science 
Education  in  Support  of  the  National 
Education  Goals.  ")  Appropriate 
instructions  shall  be  issued  to  the 
recipient  by  the  responsible  agency. 

§  34.23    Property  management  system. 

The  recipient's  property  management 
system  shall  include  the  following,  for 
property  that  is  Federally  owned,  and 
for  equipment  that  is  acquired  in  whole 
or  in  part  with  Federal  funds,  or  that  is 
used  as  matching  share: 

(a)  Property  records  shall  be 
maintained,  to  include  the  following 
information: 

(1)  A  description  of  the  property. 

(2)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  any  other 
identification  number. 

(3)  Source  of  the  property,  including 
the  award  number, 

(4)  Whether  title  vests  in  the  recipient 
or  the  Federal  Government. 

(5)  Acquisition  date  (or  date  received, 
if  the  property  was  furnished  by  the 
Federal  Government)  and  cost. 

(6)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the  property 
(not  applicable  to  property  furnished  by 
the  Federal  Government). 

(7)  The  location  and  condition  of  the 
property  and  the  date  the  information 
was  reported, 

(8)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
Government  for  its  share. 

(b)  Federally  owned  equipment  shall 
be  marked,  to  indicate  Federal 
ownership. 


UMI 
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(c)  A  physical  inventory  shall  be 
taken  and  the  results  reconciled  with 
the  property  records  at  least  once  every 
two  years.  Any  differences  between 
quantities  determined  by  the  physical 
inspection  and  those  shown  m  the 
accounting  records  shall  be  investigated 
to  determine  the  causes  of  the 
difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  property. 

(d)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  property. 
Any  loss,  damage,  or  theft  of  property 
shall  be  investigated  and  fully 
documented;  if  the  property  was  owned 
by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  agency  responsible  for 
administering  the  property. 

(e)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
property  in  good  condition. 

§34.24    Supplies. 

(a)  Title  shall  vest  in  the  recipient 
upon  acquisition  for  supplies  acquired 
with  Federal  funds  under  an  award. 

(b)  Upon  termination  or  completion  of 
the  project  or  program,  the  recipient 
shall  retain  any  unused  supplies.  If  the 
inventory  of  unused  supplies  exceeds 
$5,000  in  total  aggregate  value  and  the 
items  are  not  needed  for  any  other 
Federally  sponsored  project  or  program, 
the  recipient  shall  retain  the  items  for 
use  on  non-Federal  sponsored  activities 
or  sell  them,  but  shall,  in  either  case, 
compensate  the  Federal  Government  for 
its  share. 

§  34.25    Intellectual  property  developed  or 
produced  under  awards. 

(a)  Patents.  Grants  and  cooperative 
agreements  with: 

(1)  Small  business  concerns  shall 
comply  with  35  U.S.C.  Chapter  18,  as 
implemented  by  37  CFR  part  401.  which 
applies  to  inventions  made  under  grants 
and  cooperative  agreements  with  smtJl 
business  concerns  for  research  and 
development.  37  CFR  401.14  provides  a 
standard  clause  that  is  required  in  such 
cooperative  agreements  in  most  cases, 
37  CFR  401.3  specifies  when  the  clause 
shall  be  included,  and  37  CFR  401.5 
specifies  how  the  clause  may  be 
modified  and  tailored. 

(2)  Commercial  organizations  other 
than  small  business  concerns  shall 
comply  vdth  35  U.S.C.  210(c)  and 
Executive  Order  12591  (3  CFR,  1987 
Comp.,  p.  220)  (which  codifies  a 
Presidential  Memorandum  on 
Goverrunent  Patent  Policy,  dated 
February  18. 1983). 


(i)  The  Executive  order  states  that,  as 
a  matter  of  policy,  grants  and 
cooperative  agreements  should  grant  to 
all  commercial  organizations,  regardless 
of  size,  title  to  patents  made  in  whole 
or  in  part  with  Federal  funds,  in 
exchange  for  royalty-free  use  by  or  on 
behalf  of  the  Government  (i.e..  it 
extends  the  applicability  of  35  U.S.C. 
Chapter  18,  to  the  extent  permitted  by 
law,  to  commercial  organizations  other 
than  small  business  concerns). 

(ii)  35  U.S.C.  210(c)  states  that  35 
U.S.C.  Chapter  18  is  not  intended  to 
limit  agencies'  authority  to  agree  to  the 
disposition  of  rights  in  inventions  in 
accordance  with  the  Presidential 
memorandum  codified  by  the  Executive 
order.  It  also  states  that  such  grants  and 
agreements  shall  provide  for 
Government  license  rights  required  by 
35  U.S.C.  202(c)(4)  and  march-in  rights 
required  by  35  U.S.C.  203. 

(b)  Copyright,  data  and  software 
rights.  Requirements  concerning  data 
and  software  rights  are  as  follows: 

(1)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed  under  an  award.  DoD 
Components  reserve  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  pubUsh,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorize  others  to  do  so. 

(2)  Unless  waived  by  the  EtoD 
Component  making  the  award,  the 
Federal  Government  has  the  right  to: 

(i)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(ii)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

Procurement  Standards 

§  34  30     Purpose  of  procurement 
standards. 

Section  34.31  sets  forth  requirements 
necessary  to  ensure: 

(a)  Compliance  of  recipients' 
procurements  that  use  Federal  funds 
with  applicable  Federal  statutes  and 
executive  orders. 

(b)  Proper  stewardship  of  Federal 
funds  used  in  recipients'  procurements. 

§34.31     Requirements. 

The  following  requirements  pertain  to 
recipients'  procurements  funded  in 
whole  or  in  part  with  Federal  funds  or 
with  recipients'  cost-share  or  match: 

(a)  Reasonable  cost.  Recipients 
procurement  procedures  shall  make 
maximimi  practicable  use  of 
competition,  or  shall  use  other  means 
that  ensiue  reasonable  cost  for  procured 
goods  and  services. 

(b)  Pre-award  review  of  certain 
procurements.  Prior  to  awarding  a 


prociirement  contract  under  a  grant  or 
cooperative  agreement,  a  recipient  may 
be  required  to  provide  the  grants  officer 
administering  the  grant  or  cooperative 
agreement  with  pre-award  documents 
(e.g.,  requests  for  proposals,  invitations 
for  bids,  or  independent  cost  estimates) 
related  to  the  prociuement.  Recipients 
will  only  be  required  to  provide  such 
docimients  for  the  grants  officer's  pre- 
award  review  in  cases  where  the  grants 
officer  judges  that  there  is  a  compeUing 
need  to  do  so.  In  such  cases,  the  grants 
officer  must  include  a  provision  in  the 
grant  or  cooperative  agreement  that 
states  the  requirement. 

(c)  Contract  provisions.  (1)  Contracts 
in  excess  of  the  simplified  acquisition 
threshold  shall  contain  contractual 
provisions  or  conditions  that  allow  for 
administrative,  contractual,  or  legal 
remedies  in  instances  in  which  a 
contractor  violates  or  breaches  the 
contract  terms,  and  provide  for  such 
remedial  actions  as  may  be  appropriate. 

(2)  All  contracts  in  excess  of  the 
simplified  acquisition  threshold  shall 
contain  suitable  provisions  for 
termination  for  default  by  the  recipient 
or  for  termination  due  to  circumstances 
beyond  the  control  of  the  contractor. 

(3)  All  negotiated  contracts  in  excess 
of  the  simplified  acquisition  threshold 
shall  include  a  provision  permitting 
access  of  the  Department  of  Defense,  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  to  any  books, 
documents,  papers,  and  records  of  the 
contractor  that  are  directly  pertinent  to 
a  specific  program,  for  the  purpose  of 
making  audits,  examinations,  excerpts, 
and  transcriptions. 

(4)  All  contracts,  including  those  for 
amounts  less  than  the  simpUfied 
acquisition  threshold,  awarded  by 
recipients  and  their  contractors  shall 
contain  the  procurement  provisions  of 
Appendix  A  to  this  part,  as  applicable. 

Reports  and  Records 

§34.40    Purpose  ot  repo-ts  and  records. 

Sections  34.41  and  34.42  prescribe 
requirements  for  monitoring  and 
reporting  financial  and  program 
performance  and  for  records  retention. 

§  34.41    Monitoring  aiid  reporting  program 
and  financial  performanca. 

Grants  officers  may  use  the  provisions 
of  32  CFR  32.51  and  32.52  for  awards 
to  commercial  organizations,  or  may 
include  equivalent  technical  and 
financial  reporting  requirements  that 
ensure  reasonable  oversight  of  the 
expenditure  of  appropriated  funds.  As  a 
minimum,  equivalent  requirements 
must  include: 
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(a)  Periodic  reports  (at  least  annually, 
and  no  more  frequentiv  than  quarterly) 
addressing  both  program  status  and 
business  status,  as  follows: 

(1)  The  program  portions  of  the 
reports  must  address  progress  toward 
achieving  program  performance  goals, 
including  current  issues,  problems,  or 
developments 

(2)  The  business  portions  of  the 
reports  shall  provide  summarized 
details  on  the  status  of  resources 
(federal  funds  and  non-federal  cost 
sharing  or  matchingj.  including  an 
accounting  of  expenditures  for  the 
period  covered  bv  the  report.  The  report 
should  compare  the  resource  status  with 
any  payment  and  expenditure  schedules 
or  plans  provided  in  the  original  grant 
or  agreement;  explain  any  major 
deviations  from  those  schedules;  and 
discuss  actions  that  will  be  taken  to 
address  the  de\  lations. 

(3)  When  grants  officers  previously 
authonzed  advance  payments,  pursuant 
to  ^  34.12(a)(2).  they  should  consult 
with  the  program  official  and  consider 
whether  program  progress  reported  in 
the  periodic  report,  in  relation  to 
reported  expenditures,  is  sufficient  to 
justify  continued  authorization  of 
advance  payments 

(b)  Unless  inappropriate,  a  final 
performance  report  that  addresses  all 
major  accomplishments  under  the 
agreement 

§  34.42     Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  records  retention  and 
access  to  records  for  awards  to 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report.  The  only 
exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  DoD  Component  that 
made  the  award,  the  3-year  retention 
requirement  is  not  applicable  to  the 
recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  and  related  records. 


for  which  retention  requirements  are 
specified  in  §  34.42(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  g'^Qts  officer. 

(d)  The  grants  officer  shall  request 
that  recipients  transfer  certain  records  to 
DoD  Component  custody  w  hen  he  or 
she  determines  that  the  records  possess 
long  term  retention  value.  However,  in 
order  to  avoid  dupUcate  recordkeeping, 
a  grants  officer  may  make  arrangements 
for  recipients  to  retain  any  records  that 
are  continuously  needed  for  joint  use. 

(e)  DoD  Components,  the  Inspector 
General,  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  imrestricted  access 
to  any  books,  doounents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no  DoD 
Component  shall  place  restrictions  on 
recipients  that  limit  pubHc  access  to  the 
records  of  recipients  that  are  pertinent 
to  an  award,  except  when  the  DoD 
Component  can  demonstrate  that  such 
records  shall  be  kept  confidential  and 
would  have  been  exempted  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  the  DoD 
Component  making  the  award. 

(g)  Indirect  cost  proposals,  cost 
allocation  plans,  and  other  cost 
accountiDg  docimients  (such  as 
documents  related  to  computer  usage 
chargeback  rates),  along  with  their 
supporting  records,  shall  be  retained  for 
a  3-year  period,  as  follows: 

(1)  If  a  recipient  is  required  to  submit 
an  indirect-cost  proposal,  cost  allocation 
plan,  or  other  computation  to  the 
cognizant  Federal  agency,  for  purposes 
of  negotiating  an  indirect  cost  rate  or 
other  rates,  the  3-year  retention  period 
starts  on  the  date  of  the  submission. 
This  retention  requirement  also  applies 
to  subrecipients  submitting  similar 
documents  for  negotiation  to  the 
recipient. 

(2)  If  the  recipient  or  the  subrecipient 
is  not  required  to  submit  the  documents 
or  supporting  records  for  negotiating  an 
indirect  cost  rate  or  other  rates,  the  3- 
year  retention  period  for  the  docimients 
and  records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 


covered  by  the  proposal,  plan,  or  other 
computation. 

Termination  and  Enforcement 

§  34.50    Purpose  of  termination  and 
enforcement 

Sections  34.51  through  34.53  set  forth 
uniform  procedures  for  suspension, 
termination,  enforcement,  and  disputes. 

§  34.5t    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  m  part  only  in  accordance 
with  one  of  the  following: 

(1)  By  the  grants  officer,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award. 

(2)  By  the  grants  officer  with  the 
consent  of  the  recipient,  in  which  case 
the  two  parties  shall  agree  upon  the 
termination  conditions,  including  the 
effective  date  and.  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated. 

(3)  By  the  recipient  upon  sending  to 
the  grants  officer  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  and,  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  The  recipient 
must  provide  such  notice  at  least  30 
days  prior  to  the  effective  date  of  the 
termination.  However,  if  the  grants 
officer  determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
award  was  made,  he  or  she  may 
terminate  the  award  in  its  entirety. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  34.61(b), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate 

§  34.52    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  grants  officer  may, 
in  addition  to  imposing  any  of  the 
special  conditions  outlined  in  §  34.4, 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the  grants 
officer  and  DoD  Component. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
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credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  grants  officer 
and  DoD  Component  shall  provide  the 
recipient  an  opportunity  for  hearing, 
appeal,  or  other  administrative 
proceeding  to  which  the  recipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  action  involved  (see 

§  34.53  and  32  CFR  22.815). 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obUgations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  grants  officer 
expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  the  costs: 

(1)  Result  fttjm  obligations  which 
were  properly  inciirred  by  the  recipient 
before  the  effective  date  of  suspension 
or  termination,  are  not  in  anticipation  of 
it,  and  in  the  case  of  a  termination,  are 
noncanceilable;  and 

(2)  Would  be  allowable  if  the  award 
were  not  suspended  or  expired  normally 
at  the  end  of  the  funding  period  in 
which  the  termination  takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under  32 
CFR  part  25. 

§34.53    Disputes  and  appeals. 

Recipients  have  the  right  to  appeal 
certain  decisions  by  grants  officers.  In 
resolving  such  issues,  DoD  policy  is  to 
use  Alternative  Dispute  Resolution 
(ADR)  techniques,  to  the  maximum 
practicable  extent.  See  32  CFR  22.815 
for  standards  for  DoD  Components' 
dispute  resolution  and  formal, 
administrative  appeal  procedures. 

Subpart  C — After-the-Award 
Requirements 

§34.60    Purpose. 

Sections  34.61  through  34.63  contain 
procedures  for  closeout  and  for 
subsequent  disallowances  and 
adjustments 

§34.61    Closeout  procedures. 

(a)  The  cognizant  grants  officer  shall, 
at  least  six  months  prior  to  the 


expiration  date  of  the  award,  contact  the 
recipient  to  establish: 

(1)  All  steps  needed  to  close  out  the 
award,  including  submission  of 
financial  and  performance  reports, 
liquidation  of  obligations,  and  decisions 
on  property  disposition. 

(2)  A  schedule  for  completing  those 
steps. 

(b)  The  following  provisions  shall 
apply  to  the  closeout: 

(1)  The  responsible  grants  officer  and 
payment  office  shall  expedite 
completion  of  steps  needed  to  close  out 
awards  and  make  prompt,  final 
payments  to  a  recipient  for  allowable 
reimbursable  costs  under  the  award 
being  closed  out. 

(2)  The  recipient  shall  promptly 
refund  any  unobligated  balances  of  cash 
that  the  DoD  Component  has  advanced 
or  paid  and  that  is  not  authorized  to  be 
retained  by  the  recipient  for  use  in  other 
projects.  For  unretumed  amounts  that 
become  delinquent  debts,  see  32  CFR 
22.820. 

(3)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  grants 
officer  shall  make  a  settlement  for  any 
upward  or  dowmward  adjustments  to 
the  Federal  share  of  costs  after  closeout 
reports  are  received. 

(4)  The  recipient  shall  account  for  any 
real  property  and  personal  property 
acquired  with  Federal  funds  or  received 
from  the  Federal  Government  in 
accordance  with  §§  34.21  through  34.25. 

(5)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  DoD  Component  shall 
retain  the  right  to  recover  an  appropriate 
amount  after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 

§34.62    Subsequent  adjustments  and 

continuing  responsibilities 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  Department  of 
Defense  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obUgation  of  the  recipient  to 
retvim  any  funds  due  as  ;■  ""esult  of  later 
refunds,  corrections,  or  other        . 
transactions. 

(3)  Audit  requirements  in  §  34.16. 

(4)  Property  management 
requirements  in  §§  34.21  through  34.25. 

(5)  Records  retention  as  required  in 
§34.42. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  awtird 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  grants 
officer  and  the  recipient,  provided  the 
responsibilities  of  the  recipient  referred 
to  in  §  34.61(a),  including  those  for 


property  management  as  appUcable,  are 
considered  and  provisions  made  for 
continuing  responsibiUties  of  the 
recipient,  as  appropriate. 

Any  fxmds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  fintdly  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  Procediu^s  for 
issuing  the  demand  for  payment  and 
pursuing  administrative  offset  and  other 
remedies  are  described  in  32  CFR 
22.820. 

Appendix  A  to  Part  34 — Contract 
ProTisions 

All  contracts  awarded  by  a  recipient, 
including  those  for  amounts  less  than  the 
simplified  acquisition  threshold,  shall 
contain  the  foUowing  provisions  as 
applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246  (3  CFR,  1964- 
1965  Comp.,  p.  339),  "Equal  Employment 
Opportunity,"  as  amended  by  E.O.  11375  (3 
CFR,  1966-1970  Comp.,  p.  684),  "Amending 
Executive  Order  11246  Relating  to  Equal 
Employment  Opportunity,"  and  as 
supplemented  by  regulations  at  41  CFR 
chapter  60,  "Office  of  Federal  Contract 
Compliance  Programs,  Equal  Employment 
Opportunity,  Department  of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (16 
U.S.C.  874  and  40  U.S.C.  276c)— AW 
contracts  and  subawards  in  excess  of  $2000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipieots  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  [18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  rejxjrted  violations  to  the 
responsible  DoD  Component. 

3.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  SIOO.OOO  for 
construction  and  other  purposes  that  involve 
the  employment  of  mechanics  or  laborers 
shall  include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act.  each  contractor  shall 
he  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
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'  ompfnsaled  a',  d  rn'"    ■:  :    ii  ,ess  than  1% 
t.nies  the  basii  rd'f     t  pay  lor  aii  hours 
wiirked  in  exi  ess  :>'.  40  hours  in  the  work 
week.  Section  1U7  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
•ra:ism;ssion  r,'  intelligence. 
4   fug;-  r>  •    .  ' .  fntions  Made  Under  a 
•  rrf.i  r    r . A^rw.menf — Contracts  or 
iir>'f::a'--.ts  :  ;r  ne  performance  of 
•■v;t'r: mental,  developmental,  or  research 
A   r«,  s'ail  provide  for  the  rights  of  the 
r  f'tirTH     .ovemment  and  the  recipient  in  any 
'fs  .  !;i;ii  nvpiitinn  in  accordance  with  37 

FK  ■>ar'  4t; ;     R:4hts  to  Inventions  Made  by 
Ni  I  ;!.■  f;!  ( Jr^aiiizations  and  Small  Business 
F  nns  '  nder  Government  Grants,  Contracts 
ana  Cooperative  Agreements." 

5.  aeanAirAct(42  U.S.C.  7401  etseq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  etseq.),  as  amended— 
Contracts  and  subawards  of  amounts  in 
excess  of  $100,000  shall  contain  a  provision 


that  requires  the  recipient  to  agrpt'  ro    s  mpv 
with  all  applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clsan  Air 
Act  (42  U.S.C.  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C  1251  et  seq.).  Violations  shall  be 
reported  to  the  responsible  DoD  Component 
and  the  Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

6.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352} — Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient. 


Dpbarnwit  and  Suspemicr.  >£  (/  s  V2'^49 
and  12689) — Contrac:!  awards  *ha!  exf  eed  tne 
simplified  acquisition  threshoid  and  lertau, 
other  contract  awards  shall  not  be  made  to 
parties  listed  on  nonprocurement  portion  of 
the  Genera]  Services  Administration's  Lists 
of  Parties  Excluded  from  Federal 
Procurement  and  .Nonprocurement  Programs 
in  accordance  with  E.O.s  12549  (3  CFR,  1986 
Comp.,  p.  189)  and  12689  (3  CFR,  1989 
Comp.,  p.  235),  "Debarment  and 
Suspension."  This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.0. 12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  its  exclusion 
status  and  that  of  its  principals. 

Dated:  August  9,  1996. 

Linda  M.  fivTium, 

Alternate  GSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  27219;  Amendment  No.  121- 
261] 

RIN2120-AD74 

Protective  Breathing  Equipment 

AGENCY:  Federal  Aviation 
-Administration  (FAA).  EXDT. 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 

regulations  governing  portable 
protective  breathing  equipment  (PBE) 
required  for  crewmembers'  use  in 
combating  in-flight  fires.  It  is  intended 
to  codif\-  exemptions  currently  in  place, 
clanfy  ambiguities  in  the  existing 
regulations,  and  allow  air  carriers  added 
flexibihty  with  compliance  while 
maintaining  or  increasing  safety. 
EFFECTIVE  DATE:  September  25. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Davis.  Pro|ect  Development 
Branch.  .'\FS-240.  .■Air  Transportation 
Division.  Flight  Standards  Service, 
Federal  .Aviation  .Admuustration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8096 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  PBE  requirements  that 
specifically  apply  to  part  121  certificate 
holders  are  found  in  §  121.337  of  the 
regulations.  The  current  form  of  this 
regulation  was  established  by 
.Amendment  No.  121-193  (52  FR  20950; 
June  3.  1987)  and  Amendment  No.  121- 
212  (55  FR  5548;  February  15.  1990). 

The  PBE  required  by  §  121.337  fall 
into  two  categories.  The  first  category 
consists  of  PBE  for  use  by  flight 
crewmembers  (i.e..  pilots,  flight 
engineers,  and  flight  navigators)  at  their 
assigned  duty  stations  on  the  flight 
deck.  See  §  l'21.337fb)(8). 

These  units  may  be  either  fixed  or 
portable,  they  must  be  easily  accessible 
for  immediate  use  by  the  flight 
crewmembers  at  their  duty  stations. 
This  tvpe  of  PBE  must  be  approved. 
Technical  Standards  Orders  (TSO)  C-99 
and  TSO  C-llB  provide  standards  that 
may  be  used  to  produce  approved  PBEs. 
as  applicable. 

Tne  second  category  of  required  PBE, 
the  subject  of  this  final  rule,  consists  of 
portable  PBE  units  that  are  intended  for 
use  bv  all  crewmembers  (i.e..  not  just 
pilots,  flight  engineers,  and  flight 
navigators,  but  flight  attendants  also) 
when  they  investigate  and  combat  fires 
throughout  the  aircraft. 


See  S  121.337(b)(9).  This  type  of  PBE 
must  be  portable  and  must  be  approved 
TSO  C-116  provide  standards  that  may 
be  used  to  produce  such  PBEs 

This  final  rule  deals  with  both  cargo- 
only  operations  and  passenger-carrying 
operations.  In  regard  to  cargo-only 
operadons.  the  regulation  will  not 
require  a  PBE  unit  in  Class  A.  B,  or  E 
compartments. 

As  for  passenger-carrying  operations, 
the  FAA  has  determined  that  it  is  not 
necessary  to  locate  a  portable  PBE  in 
Class  A,  B.  or  E  cargo  compartments 
The  rule  will  require  one  PBE  for  every 
hand  fire  extinguisher  required  under 
§121.309. 

Cargo-Only  Compartments 

Section  121.337(b)(9){i)  requires  that 
one  PBE  unit  with  a  portable  breathing 
gas  supply  be  easily  accessible  and 
conveniently  located  for  immediate  use 
in  each  Class  A,  B,  and  E  cargo 
compartment  that  is  accessible  to 
crewmembers  in  the  compartment 
during  flight.  Class  E  cargo 
compartments  are  defined  by  §  25.857  as 
compartments  on  airplanes  used  only 
for  the  carriage  of  cargo,  and  can  only 
be  found  in  cargo-only  or  combination 
cargo- passenger  (Combi)  aircraft.  Class 
A  and  B  cargo  compartments  may  be 
found  in  cargo-only,  Combi,  and 
passenger-carrying  aircraft. 

Currently.  §  121.337(b)(9)(i)  calls  for  a 
separate  PBE  unit  for  each  Class  A,  B, 
and  E  cargo  compartment;  thus,  if  there 
is  a  total  of  seven  such  compartments. 
then  seven  portable  PBE  units  are 
required  under  the  current  provision. 
This  provision  has  not  been 
implemented,  however.  On  behalf  of  six 
member  airlines  operating  cargo-only 
aircraft,  the  Air  Transport  Association 
(ATA)  pedtioned  the  FAA  on  August 
14,  1989,  for  a  permanent  exemption 
fixjm  §121.337(b)(9)(i).  In  its  petition, 
ATA  argued  that  the  current 
reqiurement  to  install  a  portable  PBE 
unit  for  each  Class  E  cargo  compartment 
should  be  eliminated. 

In  support  of  its  petition,  ATA  argued 
that  Class  E  cargo  compartments  are 
generally  inaccessible  in  flight  and  that 
established  crewmember  procedures  are 
to  land  the  aircraft  as  soon  as  possible 
and  to  combat  a  fire  in  the  compartment 
only  as  a  last  resort.  According  to  ATA. 
the  portable  PBE  unit  on  the  flight  deck, 
as  required  by  §  121.337(b)(9){iii), 
would  suMce  in  the  imlikely  event  that 
a  crewmember  would  have  to  combat  an 
in-flight  fire. 

The  FAA  concluded  that  die  PBE 
requirements  for  cargo-only  airplanes 
deserved  further  consideration  through 
the  rulemaking  process.  The  agency 
therefore  extended  the  compliance  date 


for  certificate  holders  operating  cargo- 
only  airplanes  to  install  portable  PBE 
units  for  use  in  Class  A.  B,  or  E  cargo 
compartments  from  January  31,  1990,  to 
February  18.  1992.'  and  invited 
interested  persons  to  submit  comments 
on  this  subject  to  Docket  No.  24792.  See 
Amendment  No.  121-212  (55  FR  5548; 
February  15,  1990).  which  became 
effective  on  February  15.  1990. 

The  Air  Line  Pilots  Association 
(ALP A).  Airborne  Express,  and  Mid- 
Pacific  .Air  Corporation  responded  to  the 
request  for  public  comment  set  forth  in 
Amendment  No.  121-212.  ALPA  took 
the  position  that  PBE  should  be 
conveniently  located  adjacent  to  each 
cargo  compartment.  Airborne  Express 
and  the  Mid-Pacific  Air  Corporation 
stated  that  the  portable  PBE  unit  already 
required  on  the  flight  deck  bv 
§  121.337(b)(9)(iii)  was  adequate  for 
investigating  and  combating  fires  in 
Class  E  cargo  compartments. 

Subsequently,  the  FAA  published  a 
notice  of  proposed  rulemaking  (NPRM), 
Notice  No.  93-2  (58  FR  16584),  in 
which  the  agency  proposed  to  eliminate 
the  multiple  units  required  by 
§121.337(b)(9)(i)  and" proposed  instead 
to  require  that  for  cargo-only  operations 
one  portable  PBE  unit  be  located  in  a 
position  approved  by  the  FAA  as 
appropriate  to  each  airplane  and  the 
specific  type  of  operation  being 
conducted.  The  intent  was  for  the  PBE 
to  be  easily  accessible  and  conveniently 
located  for  use  in  the  cargo  area  The 
FAA  stated  that  it  believed  that  safety 
requires  that  an  additional  PBE  unit  be 
available  as  a  backup  unit  in  the  cargo 
area. 

However,  based  on  comments 
received,  the  FAA  published  a 
supplemental  proposal  on  April  11, 
1994,  stating  that  it  would  broaden  its 
consideration  of  the  number  of  portable 
PBE  units  required  in  the  cargo  area  of 
cargo-only  aircraft.  In  a  supplemental 
notice  of  proposed  rulemaking,  Notice 
No.  94-7  (59  FR  17166).  the  F.AA  stated 
that  is  would  consider  whether  the 
portable  PBE  unit,  that  is  currently 
required  for  the  flight  deck  under 
§  121.337(b)(9)(iii).  is  sufficient  for  use 
both  on  the  flight  deck  and  in  the  cargo 
area,  without  having  another  one 
required  under  §  121.337(b)(9)(i). 
Comments  to  both  the  NPRM  and 
SNPRM  are  discussed  in  the 
DISCUSSION  OF  COMMENTS  section 
of  this  final  rule. 


'  Exemption  No.  5407.  issued  to  Air  Transport 
Association  on  February  18,  1992,  further  extended 
the  date  of  compliance  for  cargo  only  carriers  until 
February  18.  1993.  Exemption  No.  5407A  extended 
the  date  of  compliance  until  February  18, 1994; 
Exemption  No.  5407B  extended  the  date  of 
compliance  until  February  18,  1996. 
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Passenger  Compartments 

This  final  rule  also  addresses  several 
issues  concerning  PBE  requirements  for 
passenger  compartments.  The  first  issue 
involves  the  number  of  portable  PBE 
units  that  are  required  in  passenger 
compartments  of  transport  category 
airplanes.  In  its  current  form, 
§  121.337(b){9)(iv)  requires  a  portable 
PBE  unit  to  be  located  "in  each 
passenger  compartment,  one  located 
within  3  feet  of  each  hand  fire 
extinguisher  required  by  §  121.309  of 
this  part*   *  *."  Section  121.309(c) 
specifies  the  number  and  location  of  fire 
extinguishers  in  passenger 
compartments,  which  increase  with  the 
seating  capacity  of  the  airplane.  At  least 
one  air  carrier  has  interpreted 
§  121.337(b)(9)(iv)  to  mean  that  one 
portable  PBE  would  satisfy  the 
requirement  for  2  requirod  hand  fire 
extinguishers  as  long  as  both  of  those 
fire  extinguishers  are  within  3  feet  of  the 
PBE.  The  FAA  never  intended  such  a 
result,  as  evidenced  in  the  preamble  to 
the  original  final  rule. 

In  response  to  several  comments  to 
the  original  notice  regarding  the  number 
of  PBE  units  required,  the  FAA  stated 
that  one  PBE  device  at  each  hand  fire 
extinguisher  location  required  by 
§  121.309  will  provide  an  adequate  level 
of  coverage  and  will  avoid  any 
confusion  in  locating  the  equipment 
since  it  will  be  near  a  hand  fire 
extinguisher.  This  final  rule  revises  the 
section  to  make  it  clear  that  there  must 
be  a  PBE  unit  for  each  fire  extinguisher. 

The  FAA  finds  that  safety  requires 
that  each  hand  fire  extinguisher  be 
paired  with  a  separate  PBE  unit.  The 
FAA  does  not  agree  that  safety  would  be 
served  by  allowing  more  than  one  fire 
extinguisher  per  PBE  unit.  In  the  event 
that  more  than  one  crewmember  is 
required  to  combat  a  fire  in  the  area  of 
the  two  or  more  fire  extinguishers  the 
second  crewmember  would  have  to 
spend  additional  time  seeking  a  second 
PBE  unit.  The  FAA  has  determined  that 
the  potential  safety  hazard  created  by 
allowing  this  practice  to  continue  far 
outweighs  any  reduction  in  cost. 
Therefore,  this  final  rule  makes  it  clear 
that  one  PBE  is  required  for  each  fire 
extinguisher.  The  final  rule  clearly 
states  that  one  portable  PBE  unit  is 
required  for  each  required  hand  fire 
extinguisher.  However,  if  a  carrier 
chooses  to  provide  an  additional  fire 
extinguisher  in  excess  of  the  number  of 
fire  extinguishers  required  by  §  121.309, 
the  carrier  is  not  required  to  provide  an 
additional  PBE  unit  to  be  paired  with  it. 


Discussion  of  Comments  (NPRM) 

Eight  comments  were  received  on  the 
NPRM.  In  addition,  ATA  submitted 
comment*  from  both  cargo-only  and 
passenger  carrying  operators.  Comments 
were  received  from  the  National 
Transportation  Safety  Board  (NTSB). 
ATA,  ALPA^the  Regional  Airline 
Association  (RAA),  and  two  air  carriers. 
Two  other  comments  did  not  relate  to 
the  NPRM.  Most  commenters  express 
basic  support  for  the  NPRM,  particularly 
its  clarification  that  passenger-carrying 
operations  must  provide  one  portable 
PBE  unit  for  each  required  fire 
extinguisher.  NTSB  agrees  with  the 
NPRM  and  states  that  the  proposed 
amendments  will  clarify  existing 
regulations  and  will  also  allow  air 
carriers  some  flexibility  with 
compliance  without  compromising 
safety.  RAA  supports  the  proposal, 
saying  that  it  "serves  its  objectives  to 
provide  needed  clarification,  and  to 
relieve  the  requirement  for  certain 
imnecessary  equipment."  Boeing  states 
that  a  requirement  to  check  the  PBE  imit 
enclosure  to  ensure  it  has  not  been 
tampered  with  should  be  retained. 

In  regard  to  passenger-carrying 
operations,  ALPA  comments  that 
portable  PBE  should  remain  in  the  cargo 
compartments  of  passenger-carrying 
operations  for  reasons  of  safety.  ALPA 
states  that  it  is  a  common  ocourence  to 
investigate  for  strange  odors  in  large 
aircraft.  It  notes  that  valuable  time  could 
be  lost  if  the  crewmember  has  to  retrieve 
the  PBE  from  another  location. 

Boeing  comments  that  it  favors  the 
installation  of  one  PBE  for  each  fire 
extinguisher  for  both  cargo  and 
passenger-carrying  aircraft. 

ATA  states  that  it  suppoijs  the 
proposed  amendments  with  the 
exception  to  those  applicable  to  cargo- 
only  aircraft. 

Finally,  two  commenters  state  that  the 
NPRM  should  retain  some  measure 
which  requires  crewmembers  to  check 
PBE  readiness. 

In  regard  to  cargo-only  operations, 
ALPA  comments  that  locating  portable 
PBE  in  the  cargo  compartment  enables 
crewmembers  to  more  rapidly  respond 
to  possible  fire  threats  in  these  areas. 
Under  the  proposed  rule  change,  ALPA 
states  that  "valuable  time  would  be  lost 
by  the  crew  returning  to  the  cockpit  to 
get  the  PBE  in  the  rare  occurrence  when 
a  fire  is  discovered."  ALPA  believes  that 
PBE  should  be  conveniently  available  to 
each  cargo  compartment,  although  it 
also  states  that  in  some  cases  a  PBE  imit 
could  be  shared  between  two 
compartments.  ALPA  considers  the 
cargo  units  prudent  backup  to  the 
cockpit  PBE  when  its  air  supply  is 


expended.  Finally,  ALPA  finds  that 
cargo  carried  in  cargo-only  is  more 
reactive  and  hazardous,  and  that  in 
some  instances,  the  crew  would  have  no 
choice  but  to  fight  the  fire. 

ATA  comments  that  the  FAA's  safety 
justification  for  requiring  an  additional 
portable  PBE  unit  in  the  cargo  area  of 
cargo-only  airplanes  contradicts  the 
agency's  rationale  for  granting  cargo- 
only  operators  an  exemption  to  install  a 
sole  portable  PBE  unit  on  the  flight 
deck.  According  to  ATA,  the  installation 
of  an  additional  portable  PBE  unit  in  the 
Class  E  cargo  compartment  does  not 
improve  safety.  As  support,  ATA  states 
that  its  review  of  Service  Difficulty 
Report  data  from  1979  to  1992  did  not 
uncover  any  reports  of  fire  or  smoke  in 
Class  E  cargo  compartments. 
Fiuthermore,  ATA  notes  that  each 
aircraft  already  contains  sedentary  PBE 
that  protects  the  crewmember,  plus  one 
portable  PBE  unit  in  the  event  that  a 
crewmember  has  to  leave  a  duty  station 
for  a  brief  time  to  investigate  a  potential 
fire  in  the  cargo  area.  According  to  ATA, 
most  cargo  areas  are  inaccessible  in 
flight,  and  flight  procedures  do  not  call 
for  crewmembers  fighting  fires.  Finally. 
ATA  estimates  that,  if  the  requirement 
for  an  additional  portable  PBE  unit  is 
imposed,  the  air  carrier  industry  would 
incur  $550,000  in  unnecessary 
equipment  costs.  Attached  to  the  ATA 
comment  were  comments  &t>m  Airborne 
Express,  DHL,  Evergreen,  and  UPS 
supporting  the  ATA  position. 

Boeing  Commercial  Airplane  Group 
commented  that  one  PBE  located  with 
the  fire  extinguisher  on  theTUght  deck 
is  not  adequate  and  suggested  that  a 
second  PBE  be  stored  near  the  entrance 
to  the  cargo  compartment  to  increase 
availability.  Boeing,  however,  provided 
no  data  to  support  this  statement 

FAA  Response 

In  response  to  comments  on  cargo- 
only  operations,  the  FAA  determined 
that  the  question  of  whether  to  require 
one  portable  PBE  unit  to  be  located  in  ' 
a  position  that  is  easily  accessible  and 
conveniently  located  for  use  in  the  cargo 
area  of  the  airplane,  in  addition  to  the 
one  imit  on  the  flight  deck,  deserved 
further  comment.  Therefore,  on  April 
11,  1994,  the  FAA  pubfished  a 
supplemental  notice,  proposing  that  the 
one  additional  PBE  unit  designated  for 
the  cargo  area  be  efiminated.  Discussion 
of  comments  received  on  that  proposal 
follows. 

The  FAA  does  not  agree  with  ALPA's 
comment  that  removing  portable  PBE 
from  the  cargo  compartments  of 
passenger-carrying  airplanes  would 
compromise  safety.  The  regulations 
already  require  one  PBE  unit  for  each 
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hand  fire  extinguisher,  a  requirement 

that  is  being  clarified  in  this 
amendment 

Discussion  of  Comments  (SNPR\f^ 

Five  comments  were  received  on  the 
SNPRM 

ALPHA  opposes  the  proposal  set  forth 
in  the  SN'FRM.  saying  that  the 
additional  PBP^  unit  in  the  cargo  area  is 
needed  as  a  back-up  for  the  one  unit  on 
tibe  flight  deck  .ALPA  is  also  critical  of 
the  1 5-minute  standard  for  the  portable 
PBE  unit,  saying  that  flights  often  must 
operate  much  longer  than  this  to  make 
an  emergency  landing  at  the  nearest 
airport  The  Association  cites  five 
repwrts  where  the  crew  smelled  smoke 
and  decided  to  divert  to  the  nearest 
airport;  time  to  do  so  ranged  from  10 
minutes  to  1  hour  and  2  minutes.  ALPA 
finds  that  reducing  the  number  of 
portable  PBE  units  to  one  is 
unacceptable,  since  that  would  limit  the 
crew  to  only  a  1 5-minute  supply  of 
oxygen. 

ATA  strongly  supports  the  SNPRM.  It 
notes  that  for  most  of  the  time  since 
§  121.337  was  established,  cargo-only 
operators  have  been  flying  their  aircraft 
with  an  exemption  that  permits  the 
flight  deck  PBE  to  satisfy  the 
requirement  for  PBE  in  the  cargo 
compartment.  ATA  states  that  for  7 
years,  cargo-only  operators  have  not 
experienced  any  incident  which  would 
justify  requiring  a  second  unit  for  the 
Class  E  compartment.  ATA  adso 
incorporates  its  previous  arguments  in 
its  letter  dated  May  27,  1993. 

Airb<3me  Express  comments  that  it 
supports  the  SNfPRM  and  notes  that  its 
1993  and  1994  Service  Difficulty 
Reports  show  no  incidents  of  smoke  or 
fire  in  Class  E  compartments. 

Likewise,  Douglas  Aircraft  Company 
comments  that  the  second  PBE  unit  is 
unnecessary. 

Boeing  Commercial  Airplane  Group 
comments  that  it  has  reevaluated  its 
comment  on  the  NPRM  and  now 
concludes  that  there  was  no  data  to 
support  that  recommendation. 
Therefore,  Boeing  now  finds  that  the 
one  PBE  unit  required  for  the  flight  deck 
is  sufficient  and  that  a  second  unit  is 
unwarranted  and  uimecessary. 

FAA  Response 

In  the  event  of  a  fire  in  a  Class  E 
compartment,  standardized  checklist 
procedures  are  established  to  address 
the  particular  situation  for  each  affected 
compartment.  Procedures  include 
landing  the  aircraft  as  soon  as  practical. 
.Attempting  to  combat  a  fire  in  the  Class 
E  cargo  compartment  is  a  last  resort 
measure,  and  may  be  of  limited 
effectiveness.  It  may  be  unwise,  for 


instance,  depending  on  the  particular 
situation,  to  send  one  crewmember  of  a 
2-person  cockpit  into  a  large  cargo 
compartment  that  may  contain 
unknown  hazards.  Further,  Class  E 
cargo  compartments  are  often 
inaccessible  in  flight  due  to 
containerized  cargo  that  poses  a  barrier 
to  getting  into  the  areas  thaf  may  be  on 
fire.  Class  A  and  B  compartments  are 
small  and  accessible  to  the  flight  deck. 
Therefore,  the  flight  deck  PBE  is 
adequate  for  fighting  fires  in  those 
compartments.  The  accident  and 
incident  data  is  consistent  with  this 
conclusion.  Because  of  exemptions  to 
ATA,  discussd  above,  cargo-only 
carriers  have  never  been  required  to 
install  this  second  portable  PBE  unit 
since  the  adoption  of  the  rule  in  1987. 
Thus,  for  more  than  6  years  these 
operators  have  conducted  cargo-only 
operations  with  one  additional  portable 
PBE  unit  located  on  the  flight  deck,  but 
without  portable  PBE  units  in  the  cargo 
areas.  The  FAA  has  no  accident  or 
incident  data  regarding  fires  on  cargo- 
only  airplanes  in  whi(^  a  second 
portable  PBE  unit  could  have  made  a 
difference. 

Therefore,  the  FAA  has  determined 
that  the  one  portable  PBE  unit  currently 
required  under  §  121.337(b)(a)(iii)  for 
the  flight  deck  is  sufficient  for  the 
unlikely  possibility  that  a  crewmember 
would  need  to  fight  an  in-flight  fire 
anywhere  on  the  airplane,  including  the 
cargo  area.  In  addition,  on  passenger- 
carrying  aircraft  the  PBEs  in  the 
passenger  compartment  provides 
additional  equipment  to  use  should  the 
need  arise. 

In  response  to  ALPA's  concerns  about 
the  15-minute  supply  of  oxygen,  this 
was  not  an  issue  raised  in  the  NPRM  or 
SNPRM.  The  supply  of  oxygen  was 
deah  with  ip  Amendment  121-193  (52 
FR  20950.  June  3,  1987). 

Means  to  Determine  Quantity  of 
Breathing  Gas 

The  NPRM  proposed  to  remove 
§  121.337(b)(7)(iii).  That  section  requires 
a  means  to  determine,  during  flight,  the 
quantity  of  breathing  gas.  This 
paragraph  was  considered  unnecessary 
because  the  newer  designs  do  not  have 
a  quantity  gauge,  rather  they  have  such 
things  as  vacuum  seals  or  tamper- 
evident  seals  that  allow  the  user  to 
determine  whether  the  gas  supply  is 
fully  charged  and  ready  to  use. 

In  the  NPRM,  the  FAA  also  proposed 
to  remove  from  the  preflight  inspection 
in  §  121.337(c)(2)  the  requirement  to 
check  whether  the  breathing  gas  supply 
is  "fully  charged." 

After  further  consideration,  the  FAA 
has  determined  that  it  is  not  appropriate 


to  remove  §  121.337(b)(7)(iii).  but  that 
modifications  are  in  order.  In  addition, 
the  F.AA  has  determined  that  no 
amendment  to  §  121.337(c)(2)  is  needed. 
Section  121.337(c)  requires  a  preflight 
inspection  of  each  PBE.  including 
whether  it  is  serviceable  and  fully 
charged.  To  make  this  meaningful  the 
unit  should  have  some  means  to 
identify  whether  the  item  appears  to  be 
ready  to  use  or  there  appears  to  have 
been  tampering  or  a  discharge  of  gas, 
such  as  vacuum  seals  or  tamper-evident 
seals  that  are  used  on  the  newer  PBEs. 
The  crew  can  check  whether  the  seal  is 
broken,  for  instance. 

Accordingly,  §  121.337(b)(7)(iii)  is 
amended  to  require  that  the  PBE  unit      '^ 
have  means  to  determine  whether  the 
gas  supply  is  fully  charged,  but  does  not 
specify  that  a  gauge  or  any  other 
particular  means  is  to  be  used.  In 
addition,  the  proposed  changes  to 
§  121.337(c)(2)  are  withdrawn. 

Synopsis  of  Changes 

This  final  rule  amends  §  121.337  with 
three  changes: 

(1)  It  eliminates  the  current 
requirements  §  121.337(b)(9)(iii)  to 
install  one  portable  PBE  imit  in  each 
Class  A,  B,  and  E  cargo  compartment. 

(2)  It  clarifies  §  121.337(b)(9)(iv)  to 
provide  that  on  passenger-carrying 
airplanes,  there  must  be  one  PBE  for 
each  hand  fire  extinguisher  and  that  one 
portable  PBE  unit  located  between  two 
fire  extinguishers  is  not  sufficient. 

(3)  The  rule  changes  the  requirement 
in  §  121.337(b)(7)(iii)  that  portable  PBE 
units  indicate  the  quantity  of  the 
breathing  gas  available  in  each  source  of 
supply,  to  requiring  that  the  gas  supply 
is  fully  charged. 

Economic  Summary 

The  FAA  finds  that  the  set  of 
proposals  in  this  final  rule  are  not 
"major"  within  the  meaning  of 
Executive  Order  12866  or  the  DOT 
Regulatory  Policies  and  Procedures.  In 
regard  to  cargo-only  operations,  the  final 
rule  will  no  longer  require  a  separate 
portable  PBE  for  each  Class  A,  B,  and  E 
cargo  compartment;  instead,  it  will 
require  only  one  portable  PBE  for  use  in 
the  cargo  area  of  cargo-only  airplanes  (in 
addition  to  the  portable  PBE  already 
required  on  the  flight  deck  for  use 
throughout  the  aircraft). 

The  final  rule  will  eliminate  the 
pending  requirement  that  cargo-only 
aircraft  must  have  a  PBE  unit  for  each 
of  its  cargo  compartments.  An  adequate 
level  of  safety  is  met  with  the  existing 
level  of  PBE  units  onboard.  Without  this 
final  rule,  the  FAA  would  require  about 
620  cargo  aircraft  to  add  one  or  more 
portable  PBE  xinits  to  its  onboard 
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equipment.  The  cost  of  each  unit  is 
approximateiv  $490  The  final  rule  will 
prevent  the  imposition  of  more  than 
$304,000  in  costs.  Hence,  the  proposal 
relieves  the  industry  of  an  unnecessary 
potential  cost  burden. 

As  for  passenger-carrying  operations, 
the  final  rule  does  two  things.  First,  it 
clarifies  the  present  rule  so  that  air 
carriers  understand  that  the  requirement 
is  not  met  by  one  portable  PBE  for  every 
two  hand  fire  extingmshers  if  those  fire 
extinguishers  are  within  3  feet  of  the 
PBE.  Thus,  the  amended  rule  will 
clearly  indicate,  in  accordance  with  the 
FAAs  original  intent,  that  there  must  be 
one  portable  PBE  unit  for  each  required 
hand  fire  extinguisher  in  the  passenger 
compartments.  Since  the  total  number 
of  required  portable  PBE  units  will  not 
change  as  a  result  of  this  clarification, 
it  yields  no  costs  or  benefits  to  quantify 
nor  any  economic  consequences  to 
evaluate. 

Second,  without  the  final  rule,  the 
FAA  would  require  a  PBE  unit  within 
the  cargo  areas  of  passenger-carrying 
planes.  Eliminating  this  requirement 
will  not  reduce  passenger  or  crew 
safety.  The  PBE  equipment  in  the 
passenger  compartments  and  on  the 
flight  deck  vdll  be  sufficient  to  meet  all 
FAA  safety  requirements.  As  with  the 
all  cargo  aircraft,  this  final  rule  will 
relieve  the  airline  industry  of  an 
unnecessary  potential  cost. 

The  FAA  has  determined  that  the 
final  rule  will  result  in  some  small  cost 
reduction  because  it  will  prevent  the 
imposition  of  additional  costs  on  the 
industry  resulting  from  existing 
requirements  for  PBE,  i.e.,  the  purchase 
of  additional  PBE  units  to  furbish  newly 
acquired  aircraft.  In  addition,  the  FAA 
has  determined  that  the  final  rule  will 
have  no  adverse  impact  on  existing 
airline  safety.  Because  the  final  rule  will 
have  little  or  no  effect  on  existing  costs 
and  airline  safety,  the  FAA  has  not 
prepared  a  full  regulatory  evaluation  for 
the  docket. 

Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to 
specifically  review  rules  that  may  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities." 

This  final  rule  will  impact  entities 
regulated  by  part  121.  The  FAA's 
criteria  for  "a  substantial  number"  are  a 
number  which  is  not  less  than  11  and 
which  is  more  than  one  third  of  the 
small  entities  subject  to  this  rule.  For  all 
carriers,  a  small  entity  has  been  defined 


as  one  which  owtis.  but  does  not 
necessarily  operate,  nine  or  fewer 
aircraft.  The  FAA's  criteria  for  "a 
significant  impact"  are  as  follows:  At 
least  $4,600  per  year  for  an  unscheduled 
air  carrier,  $67,000  per  year  for  a 
scheduled  carrier  having  airplanes  with 
only  60  or  fewer  seats,  and  $119,900  per 
year  for  a  scheduled  carrier  having  an 
airplane  with  61  or  more  seats. 

Using  these  criteria,  the  FAA  has 
determined,  and  therefore  certifies,  that 
the  final  amendments  to  §  121.337  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  None  of  the 
final  amendments  will  have  a 
significant  affect  on  air  carrier  costs. 
Therefore,  the  FAA  has  determined  that 
the  final  amendments  to  §121. 337,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  rule  will  impose  no  additional 
cost  burden  on  either  domestic  or 
international  all-cargo  carriers.  Hence, 
the  amendment  will  not  cause  any 
competitive  trade  advantage  or 
disadvantage  to  either  the  U.S.  or  to  any 
foreign  country. 

Federalism  Implications 

This  rule  vdll  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  the  amendments 
will  not  have  federalism 'impUcations 
requiring  the  preparation  of  a 
Federalism  Assessment. 

International  Civil  Aviation 
Organization  and  loint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  poUcy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximum  extent  practicable.  This  final 
rule  will  not  present  any  differences 
with  those  standards. 

In  addition,  these  amendments  are 
similar  to  those  found  in  the  JAR. 
though  those  regulations  are  less 
specific.  JAR-OPS  1.780  addresses  that 
PBE  units  must  provide  a  15-minute 
breathing  supply  for  both  fUght 
crewmember  and  cabin  crewTnembers. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  92-511), 


there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  since  it  will  not  impose  any 
additional  costs.  In  addition,  the  FAA 
has  determined  that  this  action  is  not 
significant  under  Department  of 
Transportation  (1X)T)  Regulatory 
Pohcies  and  Procedures  [44  FR  11034; 
February  26, 1979). 

The  rule  vnW  have  no  impact  on  trade 
opportimities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 

This  regulation  will  have  no 
additional  economic  impact  on  the 
pubUc.  In  fact,  in  the  case  of  cargo-only 
operators,  the  rule  wall  relieve  costs. 
The  FAA  has  determined  that  the 
expected  impact  of  the  rule  is  so 
minimal  that  it  does  not  warrant  a  full 
Regulatory  Evaluation. 

List  of  Subiects  in  14  CFR  Part  121 

Air  Carriers,  Air  Safety,  Air 
Transportation,  Airplanes,  Aviation 
Safety,  Safety,  Transportation. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Title  14  of  the  Code  of  Federal 
Regulations  Part  121  (14  CFR  Part  121) 

as  follows: 

P.ART  121  CERTIFICATION  AND 
OPERATiONS    DOMESTiC    FLAG   AND 
SUPPLEMENTAL  OPERATiONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701-44702,  44705,  44709--14711, 
44713.  44716-44717,  44722,  44901,  44903- 
44904,44912,46105. 

2.  Section  121.337  is  amended  by 
removing  paragraph  (b)(9)(i3;  by 
redesignating  paragraphs  (b)(9)(ii), 
(b)(9)(iii),  and  (b)(9)(iv)  as  (b)(9)(i). 
(b)(9)(ii),  and  (b)(9)(iii);  by  revising 
paragraph  (b)(7)(iii);  by  revising  newly 
designated  paragraph  (b)(9)(iii);  and  by 
removing,  in  paragraph  (d)(1),  the  words 
",  except  that  for  all-cargo  airplanes 
subject  to  the  requirements  of  paragraph 
(b){9)(i)  of  this  section  the  compUance 
date  is  February  18, 1992". 

§  121.337    Protective  breattting  equipment 
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(b)*   *   ' 

(7)*   *   • 

(iii)  For  breathing  gas  systems  other 
man  chemical  oxygen  generators,  there 
mus-  :)*■  !  :!if'aas  to  allow  the  crew  to 
rearils   httriiune,  during  the 
equiprnei.;  prfHight  described  in 
paragraph  (c)  of  this  section,  that  the  gas 
supplv  i<;  fullv  rharged. 


(9) 


(iii)  In  each  passenger  compartmen' 
one  for  each  hfind  fire  extinguisher 
required  by  §  121.309  of  this  par   ''<  *> 
located  within  3  feet  of  each  req  j.reii 
hand  fire  extinguisher,  except  that   hi 
Administrator  may  authorize  a 
deviation  allowing  locations  of  PBE 
more  than  3  feet  from  required  hand  fire 
extinguisher  locations  if  special 
circumstances  exist  that  make 
compliance  impractical  and  if  the 


proposed  deviation  provides  an 
equivalent  level  of  safety. 
»        *        •        •        * 

Issued  in  Washington,  DC  on  August  21, 

1  )96. 

David  R   Hinson, 

Administrator. 

'FR  nor   QB-2f"!3  Filed  R-?T-..qF,-  8:45  am] 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Parts  268  ana  27i 
Emergency  Revision  of  the  Land 
Disposal  Restrictions  (LDR)  Phase  ni 
Treatment  Standards  ^or  Listea 
Hazardous  Wastes  From  Carbamate 
Production:   f^mal   Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  268  and  271 

[EPA  «  530-Z-96-002;  FRL-5560-11 
RIN  205O-AD3fi 

Emergency  Revision  of  the  Land 
Disposal  Restrictions  (LDR)  Phase  ill 
Treatment  Standards  for  Listed 
Hazardous  Wastes  From  Carbamate 
Production 

agency:  Environmental  Protection 

Atjency  (EPA,  the  Agency). 
action:  Immediate  final  rule. 

SUMMARY:  On  April  8,  1996,  EPA 
published  treatment  standards  (the 
Phase  III"  final  rule)  for  a  number  of 
hazardous  wastes  associated  with  the 
production  of  carbamate  pesticides 
("carbamate  wastes")  (61  FR  15566. 
April  8,  1996).  The  treatment  standards 
were  expressed  as  levels  of  chemical 
constituents  that  had  to  be  measured  in 
treatment  residues  before  land  disposal. 
They  became  effective  July  8.  1996. 

The  Agency  recently  has  become 
aware,  however,  of  a  serious  analytic 
monitoring  problem  associated  with  the 
carbamate  constituent  treatment 
standards.  Laboratory  standards 
(chemicals  used  to  calibrate  laboratory 
instruments)  do  not  exist  for  every 
carbamate  constituent.  Since 
commercial  laboratories  currently  are 
unable  to  analyze  all  of  the  carbamate 
waste  constituents,  treatment  facilities 
cannot  certify  that  the  LDR  treatment 
standards  have  been  achieved.  Today's 
final  rule  revises  the  carbamate  waste 
treatment  standards  for  one  year  from 
the  date  of  publication  by  allowing 
carbamate  wastes  to  be  treated  either  by 
any  technology  which  achieves  the 
constituent  concentration  levels 
promulgated  in  the  Phase  III  rule,  or  by 
treatment  technologies  specified  in  this 
final  rule  as  alternative  treatment 
standards.  This  rule  also  suspends  the 
requirement  to  treat  carbamate  waste 
constituents  when  they  are  expected  to 
be  present  in  ignitable,  corrosive, 
reactive  or  toxic  hazardous  wastes  as 
"underlying  hazardous  constituents." 

The  Agency  believes  that  these 
temporary  alternative  treatment 
standards  will  assure  that  carbamate 
wastes  are  adequately  treated  prior  to 
land  disposal,  while  providing  time  for 
analytic  chemical  standards  to  be 
developed.  At  the  end  of  the  year  EPA 
expects  that  laboratories  will  be  able  to 
perform  the  analyses  necessary  to 
measure  compliance  with  treatment 
levels.  Ax  that  time,  therefore,  the  LDR 
Tpatment  standards  for  carbamate 


wastes  will  revert  to  those  originally 
promulgated  in  the  Phase  III  rule. 

EFFECTIVE  DATE:  August  26.  1996. 

ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  ROIA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway.  First  Floor.  Arlington, 
VA.  The  Docket  Identification  Number 
is  F-96-P32F-FFFFF.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (703) 
603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  document  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  800-424-9346  (toll-free)  or 
703^12-9810  locally.  For  technical 
information  on  the  carbamate  treatment 
standards,  contact  Shaun  McGarvey  in 
the  Office  of  Solid  Waste,  phone  703- 
308-8603.  For  specific  information 
about  this  rule,  contact  Rhonda  Craig, 
phone  703-308-8771. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Phase  III  final  rule  established 
treatment  standards  for  64  listed 
hazardous  wastes  associated  with 
carbamate  pesticide  production  (61  FR 
15583;  see  also  the  attached  appendix 
for  the  list  of  carbamate  wastes).  The 
treatment  standards  were  at  Universal 
Treatment  Standard  (UTS)  levels  for  21 
of  the  constituents  of  concern  (16 
organic  constituents  and  5  metals),  and 
at  newly-established  levels  for  42  other 
constituents  that  were  added  to  the  UTS 
list. 

The  wastewater  standards  for  the  42 
new  constituents  were  based  on  data 
developed  by  the  Office  of  Water  for  the 
development  of  effluent  guideline 
limitations,  or  on  data  transferred  from 
other  UTS  constituents.  These  data 
reflected  performance  of  biodegradation, 
combustion,  carbon  adsorption,  or 
chemical  oxidation. 

There  were  no  sampling  data  from 
treatment  of  carbamate  nonwastewaters 
at  the  time  treatment  standards  were 
being  developed;  thus,  the 
nonwastewater  treatment  standard 
levels  were  calculated  using  analytical 
detection  limits,  based  on  EPA's 
experience  that  combustion 
technologies  destroy  organic 
constituents  to  nondetectable  levels.  To 
account  for  variability,  the  treatment 
standards  were  based  on  the  detection 
limit  for  the  waste  constituent  times  a 
variability  factor.  (See  BDAT 


Background  Document  for  Carbamates 
at  4-4  through  4-9.) 

During  the  comment  period  for  the 
Phase  III  proposed  rule.  EPA  became 
aware  that  commenters  thought  a 
number  of  the  42  constituents  with 
newly-established  UTS  levels  did  not 
have  EPA-recommended  analytical 
methods  for  measuring  compliance. 
Furthermore,  some  commenters  noted 
that  laboratory  standards  were  not 
available  for  some  of  the  constituents. 
Thus,  laboratories  would  not  be  able  to 
calibrate  their  instruments  to  measure 
compliance  with  treatment  standards  for 
those  constituents.  EPA  responded  that 
analytical  methods  had  been 
recommended  for  all  carbamate  waste 
constituents,  and  that  analytical 
standards  were  expected  to  become 
available  prior  to  the  Phase  III  effective 
date,  as  laboratories  geared  up  for  the 
new  regulation. 

After  EPA  published  the  Phase  III  rule 
on  April  8, 1996,  but  shortly  before  the 
treatment  standards  took  effect  on  July 
8,  several  companies  in  the  waste 
management  industry  again  contacted 
EPA  reporting  that  analytic  laboratory 
standards  were  in  fact  not  available  for 
some  of  the  carbamate  waste 
constituents.  The  Agency  contacted 
several  laboratories  (see  Memorandum 
to  the  Docket  from  Shaun  McGarvey, 
EPA,  August  1, 1996).  EPA  now  agrees 
that  the  waste  management  industry 
was  unintentionally  left  in  a  quandary: 
they  were  required  to  certify  compliance 
with  the  carbamate  waste  treatment 
standards  but  commercial  laboratories 
indicated  that  they  were  only  able  to 
perform  the  necessary  analyses  for  some 
of  the  newly  regulated  constituents. 
Thus,  it  would  be  impossible  to 
document  that  the  treatment  standards 
were  or  were  not  achieved  for  those 
constituents  which  cannot  be  analyzed. 

The  problem  was  complicated  by  the 
LDR  rules  that  pertain  to  regulation  of 
underlying  hazardous  constituents 
(UHCs)  in  characteristic  (or  formerly 
characteristic)  hazardous  wastes. 
Because  42  new  carbamate  constituents 
have  been  added  to  the  UTS  list  (61  FR 
15584),  they  thus  become  UHCs.  Under 
the  regulations  published  on  May  24, 
1993  (the  "Emergency  Rule,"  58  FR 
29860;  codified  at  40  CFR  268.2(i), 
268.7(a)  and  268.9).  and  on  September 
19,  1994  (Phase  II  Rule.  59  FR  47982; 
same  citations  as  above),  whenever  a 
generator  sends  a  characteristic  (or 
formerly-characteristic)  waste  to  a 
treatment  facility,  they  must  identify  for 
treatment  not  only  the  hazardous 
characteristic,  but  also  all  UHCs 
reasonably  expected  to  be  present  in  the 
waste  at  the  point  of  generation. 
Because  of  the  lack  of  laboratory 
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standards  for  all  carbamate  constituents, 
generators  ecu  id  not  in  all  cases  identify 
the  UHCs  reasonably  expected  to  be 
present  in  their  wastes,  and  treatment 
facilities  and  EPA  could  not  monitor 
compliance  with  the  standards  for  the 
carbamate  UHCs. 

II.  The  Revised  Carbamate  Treatment 
Standards 

This  final  rule  establishes  temporary 
treatment  standards  for  carbamate 
wastes  for  a  one-year  period.  EPA 
believes  that  one  year  is  sufHcient  time 
fof  laboratory  standards  to  be  developed 
and  for  laboratories  to  take  appropriate 
steps  to  do  the  necessary  analyses  for 
these  wastes.  The  temporary  alternative 
treatment  standards  will  be  in  effect  for 
one  year  from  the  date  of  publication  of 
this  final  rule. 

The  Phase  III  rule  required  treatment 
of  carbamate  wastes  to  UTS  levels.  The 
temporary  alternative  standards  being 
promulgated  today  provide  waste 
handlers  with  a  choice  of  meeting  the 
Phase  III  treatment  levels,  or  of  using  a 
specified  treatment  technology. 
Combustion  is  the  specified  technology 
for  nonwastewaters;  combustion, 
biodegradation,  chemical  oxidation,  and 
carbon  adsorption  are  the  specified 
technologies  for  wastewaters.  These 
technologies  are  defined  at  40  CFR 
268.42,  Table  1  (see  technology  codes: 
BIODG.  CARBN,  CHOXD,  and  CMBST). 
If  the  wastes  are  treated  by  a  specified 
technology,  there  is  no  requirement  to 
measure  compliance  with  treatment 
levels  (thus  the  analytical  problems  are 
avoided).  Because  the  performance  of 
these  Best  Demonstrated  Available 
Technologies  (BDATs)  was  the  basis  of 
the  originally  promulgated  treatment 
levels,  EPA  believes  that  temporarily 
allowing  the  use  of  these  BDATs — 
without  a  requirement  to  monitor  the 
treatment  residues — fully  satisfies  the 
core  requirement  of  the  LDR  program: 
hazardous  wastes  must  be  effectively 
treated  before  they  are  land  disposed. 

EPA  considered  completely  replacing 
the  carbamate  treatment  standard  levels 
with  specified  treatment  methods, 
rather  than  providing  the  alternative 
approach  being  promulgated  in  this 
rule.  EPA  decided  it  was  better  to  retain 
the  treatment  levels  (along  with  the 
alternative  treatment  methods)  and  let 
the  regulated  community  decide  which 
treatment  standards  to  meet.  EPA 
believes  that  it  is  important  to  retain  the 
treatment  levels  because  laboratories 
may  be  ready  to  analyze  all  carbamate 
waste  constituents  before  the  end  of  the 
year.  Furthermore,  it  is  possible  that  a 
carbamate  waste  would  not  contain  any 
of  the  problem  constituents  that  cannot 
be  analyzed  at  this  time.  Thus 


compliance  with  the  treatment  levels  for 
such  a  waste  could  easily  be  measured. 

The  Agency's  preference,  ultimately, 
is  to  establish  only  constituent 
treatment  standard  levels  for  these 
wastes.  The  Agency  believes  that 
compliance  with  treatment  levels 
provides  maximum  flexibility  in 
selecting  treatment  technologies,  while 
ensuring  that  the  technologies  are 
optimally  operated  to  achieve  full  waste 
treatment.  Therefore,  the  alternative 
specified  treatment  technologies  only 
temporarily  satisfy  the  LX)R  treatment 
standards.  The  treatment  standards  will 
revert  exclusively  to  treatment  levels  at 
the  end  of  one  year. 

The  Agency  is  also  temporarily 
suspending  inclusion  of  carbamate 
waste  constituents  on  the  UTS  list  at  40 
CFR  268.48.  Not  including  these 
constituents  on  the  UTS  list  elimiantes 
the  need  to  identify  and  treat  them,  and 
monitor  compliance  with  their  UTS 
levels,  when  they  are  present  as  UHCs 
in  characteristic  hazardous  wastes. 

The  Agency  believes  that  suspending 
the  carbamate  constituents  from  the 
UTS  list  will  not  have  adverse 
environmental  consequences  because  it 
will  be  in  effect  for  only  one  year. 
Furthermore,  EPA  found  in  the  Phase  III 
rulemaking  that  these  constituents  are 
unlikely  to  occur  in  wastes  generated 
outside  the  carbamate  production 
industry  (61  FR  15584,  April  8,  1996), 
so  today's  rule  may  not  cause  an  adverse 
environmental  impact  because 
carbamate  constituents  simply  are  not 
present  in  most  characteristic  hazardous 
wastes. 

III.  Good  Cause  for  Foregoing  Notice 
and  Comment  Requirements 

This  final  rule  is  being  issued  without 
notice  and  opportunity  for  public 
comment.  Under  the  Administrative 
Procedure  Act  (APA).  5  U.S.C. 
553(b)(B),  an  agency  may  forgo  notice 
and  comment  in  promulgating  a  rule 
when,  according  to  the  APA,  the  agency 
for  good  cause  finds  (and  incorporates 
the  finding  and  a  brief  statement  of  the 
reasons  for  that  finding  into  the  rules 
issues)  that  notice  and  public  comments 
procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  For  the  reasons  set  forth  below, 
EPA  believes  it  has  good  cause  to  find 
that  notice  and  comment  would  be 
unnecessary  and  contrary  to  the  public 
interest,  and  therefore  is  not  required  by 
the  APA. 

First,  the  Agency  has  discovered  an 
unanticipated  unavailability  of  analytic 
laboratory  standards  for  a  number  of  the 
carbamate  waste  constituents  covered 
by  the  Phase  III  rule.  As  a  practical 
matter,  therefore,  members  of  the 


regulated  community  cannot  fully 
document  compliance  with  the 
requirements  of  the  treatment  standard 
through  no  fault  of  their  own.  For  the 
same  reason,  EPA  cannot  ascertain 
compliance  for  these  constituents. 

In  addition,  this  unavailability  of 
analytic  standards  is  likely  to  create  a 
serious  disruption  in  the  production  of 
at  least  some  carbamate  jsesticides. 
Although  the  treatment  of  the  restricted 
carbamate  wastes  through 
biodegradation,  carbon  adsorption, 
chemical  oxidation  (for  wastewaters), 
and  combustion  is  both  possible  and 
highly  effective,  certificadon  that  the 
treatment  actually  meets  the  treatment 
standard  levels  may  not  be  possible  in 
many  instances.  Without  the    ' 
certification,  disposal  of  the  residuals 
left  after  treatment  cannot  legally  occur. 
The  Agency  believes  this  situation  will 
quickly  impede  production  of  certain 
pesticides,  since  legal  disposal  of  some 
carbamate  wastes  will  no  longer  be 
available.  See  Steel  Manufacturers  Ass'n 
V.  EPA.  27  F.3d  642,  646-47  p.C.  Cir. 
1994)  (absence  of  a  treatment  standard 
providing  a  legal  means  of  disposing  of 
wastes  from  a  process  is  equivalent  to 
shutting  down  that  process).  With 
regard  to  the  suspension  of  certain 
carbamates  as  underlying  hazardous 
constituents  in  characteristic  (and 
formerly-characteristic)  prohibited 
wastes,  the  Agency  believes  that  the 
same  practical  difficulties  described  for 
listed  carbamate  wastes  would  be 
created. 

Finally,  today's  rule  merely  removes, 
on  a  temporary  basis,  an  administrative 
hurdle  that  would  impede  sound 
management  of  certain  hazardous 
wastes.  By  altering  the  treatment 
standard  to  allow  certification  of 
compliance,  the  Agency  can  ensure  that 
treatment  through  use  of  the  BOAT  basis 
of  the  treatment  standard  levels  actually 
occurs  without  delay. 

Consequently,  EPA  today  is 
preserving  the  core  of  the  promulgated 
Phase  III  rule  by  ensuring  that  the 
restricted  carbamate  wastes  are  treated 
by  a  BOAT  before  they  are  land 
disposed.  At  the  same  time,  EPA  is 
eliminating  the  situation  which  could 
halt  production  of  carbamate  pesticides. 
For  these  reasons,  EPA  believes  there  is 
good  cause  to  issue  the  rule 
immediately  without  prior  notice  and 
opportimity  for  comment. 

rv.  Rationale  for  Inunediate  Effective 
Date 

The  Agency  beUeves  that  the 
regulated  community  is  in  the  untenable 
position  of  having  to  comply  with 
treatment  standards  for  which  there  is 
not  an  analytical  way  to  measure 


43926       FederaJ  Register  /  Vol.  61.  No.  166  /  Monday.  August  26.  1996  /  Rules  and  Regulations 


ISS 


compliance.  Therefore,  it  is  imperative 
that  relief  be  immediately  provided 
from  those  treatment  standards.  In 
addition,  today's  rule  does  not  create 
additional  regulatory  requirements; 
rather,  it  provides  greater  flexibility  for 
compliance  with  treatment  standards. 
For  these  reasons.  EPA  finds  that  good 
cause  exists  under  section  3010(b)(3)  of 
RCRA.  42  U.S.C.  6903(b)(3),  to  provide 
for  an  immediate  effective  date.  See 
generally  61  FR  at  15662.  For  the  same 
reasons,  EPA- finds  that  there  is  good 
cause  under  5  U.S.C.  553(b)(3)  to  waive 
the  requirement  that  regulations  be 
published  at  least  30  days  before  they 
become  effective. 

\'   Analysis  I'nder  Fxecutivp  Order 
12866,  the  I  nfunded  Mandates  Reform 
Act  of  1995,  the  Regulatorv  Flexibility 
Act,  and  the  Paperwork  Reduction  Act 

This  final  rule  does  not  create  new 
regulatory  requirements;  rather,  it 
provides  a  temporary  alternative  means 
to  comply  with  the  treatment  standards 
already  promulgated.  Therefore,  this 
final  rule  is  not  a  "significant" 
regulatory  action  within  the  meaning  of 
Executive  Order  12866. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
I-aw  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  ahematives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulator*  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 


affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector,  and  does  not  impose  any 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  This  final  rule  does 
not  create  new  regulatory  requirements; 
rather,  it  provides  a  temporary 
alternative  means  to  comply  with  the 
treatment  standards  already 
promulgated.  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  For  the  same  reasons,  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

EPA  has  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  EPA  recognizes  that  small 
entities  may  own  and/or  operate 
carbamate  pesticide  manufacturing 
operations  or  TSDFs  that  will  become 
subject  to  the  requirements  of  the  land 
disposal  restrictions  program.  However, 
since  such  small  entities  are  already 
subject  to  the  requirements  in  40  CFR 
part  268.  this  rule  does  not  impose  any 
additional  burdens  on  these  small 
entities,  because  this  rule  does  not 
create  new  regulatory  requirements. 
Rather,  it  provides  a  temporary 
alternative  means  to  comply  with  the 
treatment  standards  already 
promulgated. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act.  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b).  I  hereby  certify  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Today's  rule  does  not  contain  any 
new  information  collection 
requirements  subject  to  OMB  review 


under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  Because 
there  are  no  new  information  collection 
requirements  in  today's  rule,  an 
Information  Collection  Request  has  not 
been  prepared. 

VT.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aj(l)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  riile  in 
today's  Federal  Register  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

VII.  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  quafified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  HSWA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so. 

Today's  rule  is  being  promulgated 
pursuant  to  section  3004(m),  of  RCRA 
(42  U.S.C.  6924(m)).  Therefore,  the 
Agency  is  adding  today's  rule  to  Table 
1  in  40  CFR  271. l(j),  which  identifies 
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the  Federal  program  requirements  that 
are  promulgated  pursuant  to  HSWA. 
States  may  apply  for  final  authorization 
for  the  HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section  of 
this  preamble. 

B.  Effect  on  State  Authorization 

As  noted  above,  EPA  will  implement 
today's  rule  in  authorized  States  until 
they  modify  their  programs  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  today's  rule 
is  promulgated  pursuant  to  HSWA,  a 
State  submitting  a  program  modification 
may  apply  to  receive  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  final 
authorization  are  described  in  40  CFR 
271.21.  All  HSWA  interim 
authorizations  will  expire  January  1, 
2003.  (See  §  271.24  and  57  FR  60132. 
December  18, 1992.) 

In  general,  EPA  recommends  that 
States  pay  close  attention  to  the  sunset 
date  for  today's  rule.  If  States  are 
adopting  the  Phase  III  rule  before  the 
simset  date  of  today's  rule,  and  applying 
for  authorization,  EPA  strongly 
encourages  these  States  to  adopt  today's 
rule  when  they  adopt  the  April  8,  1996, 
Phase  III  rule.  States  should  note  that 
after  the  sunset  date,  the  provisions  of 
this  rule  will  be  considered  less 
stringent.  Thus,  States  would  be  barred 
under  section  3009  of  RCRA,  from 
adopting  this  rule  after  the  date  one  year 
from  the  date  of  publication  of  today's 
rule,  and  would  not  be  able  to  receive 
authorization  for  it.  States  that  are 
planning  to  adopt  and  become 
authorized  for  today's  rule  and  the 
Phase  ni  rule  should  factor  the  sunset 
date  into  their  rulemaking  activities. 

Appendix  to  Preamble  — List  of  Regulated 
Carbamate  Wastes 

K156 — Organic  waste  (including  heavy  ends, 
still  bottoms,  light  ends,  spent  solvents, 
filtrates,  and  decantates)  from  the 
production  of  carbamates  and  carbamoyl 
oximes. 

K157 — Wastewaters  (including  scrubber 
waters,  condenser  waters,  washwaters, 
and  separation  waters)  from  the 
production  of  carbamates  and  carbamoyl 
oximes. 

K158 — Bag  house  dust,  and  filter/separation 
solids  from  the  production  of  carbamates 
and  carbamoyl  oximes. 

K159 — Organics  from  the  treatment  of 
.  thiocarbamate  wastes. 

K160 — Solids  (including  filter  wastes, 
separation  solids,  and  spent  catalysts) 
fitjm  the  production  of  thiocarbamates 
and  solids  from  the  treatment  of 
thiocarbamate  wastes. 


K161 — Purification  solids  (including 

filtration,  evaporation,  and 

centrifugation  solids),  baghouse  dust. 

and  floor  sweepings  from  the  production 

of  dithiocarbamate  acids  and  their  salts. 

(This  listing  does  not  include  K125  or 

K126.) 

P203  Aldicarb  sulfone 

P127  Carbofuran 

P189  Carbosulfan 

P202  m-Cumenyl  methylcarbamate 

P191  Dimetilan 

Pi  98  Formetanate  hydrochloride 

P197  Formparanate 

P192  Isolan 

P196  Manganese  dimethyldithiocarbamate 

P199  Methiocarb 

Pi  90  Metolcarb 

Pi  28  Mexacarbate 

Pi  94  Oxamyl 

P204  Physostigmine 

P188  Physostigmine  salicylate 

P201  Promecarb 

Pi  85  Tirpate 

P205  Ziram 

-U394  A2213 

U280  Barban 

U278  Bendiocarb 

U364  Bendiocarb  phenol 

U271  Benomyl 

U400  Bis(pentamethylene)thiuram 

tetrasulfide 

U392  Butylate 

U279  Carbaryl 

U372  Carbendazim 

U367  Carbofuran  phenol 

U393  Copper  dimethyldithiocarbamate 

U386  Cycloate 

U366  Etazomet 

U395  Diethylene  glycol,  dicarbamate 

U403  Disulfiram 

U390  EPTC 

U407  Ethyl  Ziram 

U396  Ferbam 

U375  3-Iodo-2-propynyl  n-butylcarbamate 

U384  Metam  Sodium 

U365  Molinate 

U391  Pebulate 

U383  Potassium  dimethyl  dithiocarbamate 

LI378  Potassium  n-hydroxymethyl-n- 

methyldithiocarbamate 

U377  Potassium  n-methyldithiocarbamate 

U373  Propham 

U411  Propoxur 

U387  Prosulfocarb 

U376  Selenium,  tetrakis 

(dimethyldithiocarbamate) 

U379  Sodium  dibutyldithiocarbamate 

U381  Sodium  diethyldithiocarbamate 

U382  Sodium  dimethyldithiocarbamate 

U277  Sulfallate 

U402  Tetrabutylthiuram  disulfide 

U401  Tetramethylthiuram  monosulfide 

U410  Thiodicarb 

U409  Thiophanate-methyl 

U389  Triallate 

U404  Triethylamine 

U385  Vemolate  •    - 

List  of  Subjects 

40  CFR  Part  268 

Hazardous  waste,  Reporting  and 
recordkeeping  requirements. 


40  CFR  Part  271 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Hazardous  waste, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

£)ated:  August  20. 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921, 
and  6924. 

Subpart  D— Treatment  Standards 

2.  Section  268.40  is  amended  by 
adding  paragraph  (g)  and  by  revising  in 
the  table  "Treatment  Standards  for 
Hazardous  Wastes"  the  entries  for 
K156-K161.  P127,  P128,  P185,  Pl88- 
P192, P194, P196-P199,  P201-P205. 
U271,  U277-U280,  U364-U367,  U372, 
U373,  U375-U379,  U381-U387,  U389- 
U396,  U400-U404,  U407,  and  U409- 
U411;  to  read  as  follows: 

§  268.40    Applicability  of  treatment 
standards. 


(g)  Between  August  26,  1996  and 
August  26, 1997  the  treatment  standards 
for  the  wastes  specified  in  40  CFR 

261.32  as  EPA  Hazardous  Waste 
numbers  K156-K161;  and  in  40  CFR 

261.33  as  EPA  Hazardous  Waste 
numbers  P127,  P128,  P185.  P188-P192, 
P194,  P196-P199,  P201-P205.  U271, 
U277-U280,  U364-U367,  U372,  U373, 
U375-U379,  U381-U387,  U389-U396, 
U400-U404,  U407,  and  U409-U411: 
and  soil  contaminated  with  these 
wastes;  may  be  satisfied  by  either 
meeting  the  constituent  concentrations 
presented  in  the  table  "Treatment 
Standards  for  Hazardous  Wastes"  in  this 
section,  or  by  treating  the  waste  by  the 
following  technologies:  combustion,  as 
defined  by  the  technolgy  code  CMBST 
at  §  268.42  Table  1,  for  nonwastewaters; 
and,  biodegradation  as  definded  by  the 
technolgy  code  BIODG,  carbon 
adsorption  as  defined  by  the  technology 
code  CARBN,  chemical  oxidation  as 
defined  by  the  technology  code  CHOXD, 
or  combustion  as  defined  as  technolgy 
code  CMBST  at  §  268.42  Table  1,  for 
wastewaters. 
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4.  In  §  268.48,  the  table  in  paragraph 
(a)  is  amended  by  adding  fcx)tnote 
number  "^"  in  column  one,  under  the 
heading  Regulated  Constituents/ 
Common  Name,  under  I.  Organic 
constituents,  after  the  following 
chemical  names:  "2213";  "Aldicarb 
sulfone";  "Barban";  "Bendiocarb"; 
"Bendiocarb  phenol";  "Benomyl"; 
"Butylate";  "Carbaryl";  "Carbenzadim" 
"Carbofuran";  "Carbofuran  phenol"; 
"Carbosulfan";  "m-Cumenyl 
methylcarbamate";  "Cycloate"; 
"Diethylene  glycol,  dicarbamate"; 


"Molinate";  "Oxamyl";  "Pebulate";  "o- 
Phenylenediamine";  "Physostigmine"; 
"Physostigmine  salicylate"; 
"Promecarb";  "Propham";  "Propoxur"; 
"Prosulfocarb";  "Thiodicarb"; 
"Thiophanate-methyl";  "Tirpate"; 
"Triallate";  "Triethylamine";  and, 
"Vemolate";  and  adding  footnote  ^  at 
the  end  of  the  table  to  read  as  follows: 

§  268  46     un.versai  treaime:-,:  sianaafas 

(a)  *  *   * 

"Between  August  26, 1996  and  August  26, 
"Dimetilan";  "Dithiocarbamates  (total)";     ^997,  these  constituents  are  not  underlying 
"EPTC";  "Formetanate  hydrochloride";      hazardous  constituents  as  defined  at 
"Formparanate";  "3-Iodo-2-propynyl  n-      §  268.2(i). 
butylcarbamate";  "Isolan"; 
"Methiocarb";  "Methomyl"; 
"Metolcarb";  "Mexacarbate"; 


PART  271  -.^REQUtREMEN^S  fqR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

5.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9602;  33  U.S.C.  1321 

and  1361. 


S-  ;;pa' 


F..-,a, 


6.  Section  271. l(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication  in  the  Federal  Register  to 
read  as  follows: 

S  271 .1    Purpose  and  scop«. 


(J) 


Table  1  .—Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  ref- 
erence 


Effective  date 


Aug.  26,  1996 Emergency  Revision  of  the  Land  Disposal  Restrictions    61  FR  (Insert Aug.  26,  1996  until  Aug.  26,  1997. 

(LDR)  Phase  III  Treatment  Standards  for  Listed  Haz-    page  numtjers) 

ardous  Wastes  from  Cart)amate  Production. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92N-01 36] 

Single  Dose  Acute  Toxicity  Testing  for 
Ptiarmaceuticals;  Revised  Guidance, 
Availability 

agency:  Food  and  Drug  Administration, 

HUS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
.■\dministration  (FDA)  is  publishing  a 
rwvLsed  guidance  entitled  "Single  Dose 
.\(,ute  Toxicity  Testing  for 
Pharmacueticals."  This  guidance  was 
originally  published  as  part  of  a 
proposed  implementation  document 
entitled    US  PDAs  Proposed 
Implementation  of  ICH  Safety  Working 
Group  Consensus  Regarding  New  Drug 
.\pplic:ations  "  The  agency  has  revised 
the  guidance  based  on  comments  it 
received  on  the  proposed 
implementation  document. 
DATES:  Written  comments  on  the  revised 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  revised  guidance 
entitled    Single  Dose  Acute  Toxicity 
Testing  tor  Pharmaceuticals"  to  the 
Division  of  Communications 
.Management  (HFD-210).  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  .\dministration,  7500  Standish 
PI  ,  RockviUe.  MD  20855.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests.  An 
electronic  version  of  this  guidance  is 
also  available  via  Internet  using  FTP. 
Gopher  or  the  World  Wide  Web 
(WWW)  For  FTP.  connect  to  the  Center 
for  Drug  Evaluation  and  Research 
(CDER)  anonymous  FTP  server  at 
CDVS2.CDER.FDA.GOV  and  change  to 
the    guidance"  directory.  For  Gopher, 
connect  to  the  CDER  Gopher  server  at 
GOPHER  CDER.FDA.GOV  and  select  the 
"Industr\'  Guidance"  menu  option.  For 
WWW.  connect  to  the  FDA  Home  Page 
at  WWW  FDA  GOV  and  go  to  the  CDER 
section.  Submit  written 
comments  on  the  revised  guidance  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  toxicity  testing 
document:  loseph  J.  DeGeorge. 
Center  for  Drug  Evaluation  and 
Research  (HFD-150),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301- 
594-5758. 
Regarding  the  ICH:  Janet  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.301^43-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  Euroi>ean  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  Association  of 
America.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  April  IS, 
1992  (57  FR  13105),  FDA  published  a 
notice  of  availability  of  a  proposed 
implementation  dociunent  entitled 
"U.S.  FDA's  Proposed  Implementation 


of  ICH  Safety  Working  Group  iConsensus 
Regarding  New  Drug  Applications."  The 
proposed  implementation  document 
was  developed  by  the  Safety  Working 
Group  of  the  ICH  and  described 
scientific  and  technical  aspects  of 
conducting  pharmacology  and 
toxicology  studies,  including  single 
dose  (acute  toxicity  studies),  to  be 
submitted  to  FDA.  That  notice  gave 
interested  persons  an  opportunity  to 
submit  written  comments  bv  June  15, 
1992.  In  the  Federal  Register  of  July  31, 
1992  (57  FR  33965),  FDA  reopened  the 
comment  period  until  August  14,  1992, 
in  response  to  a  request  for  an  extension 
of  the  comment  period. 

The  FDA  draft  guidance  on  Single 
Dose  (acute)  Toxicity  Studies  placed  in 
the  docket  (92N-0136)  for  comment  was 
considered  compatible  with  the  ICH 
participant  regulatory  agencies  policies 
and  with  the  consensus  opinion  of  ICH 
Safety  Working  Group  members  on 
single  dose  toxicity  testing.  The  main 
intent  of  the  guidance  was  to  have  all 
regulatory  regions  confirm  that  LD50 
studies  were  not  necessary  as  part  of 
acute  toxicity  testing.  The  agency 
received  15  comments  on  the  proposed 
implementation  document.  In  response 
to  comments  on  the  draft  guidance,  FDA 
modified  its  proposed  guidance  to 
provide  information  that  would  allow 
for  use  of  single-dose  toxicity  studies  to 
support  single  dose  studies  in  humans. 
This  approach,  designed  to  facilitate  the 
early  stages  of  pharmaceutical 
development,  is  not  an  ICH  consensus 
position  although  it  is  considered  to  be 
in  general  agreement  with  the  ICH 
position  on  acute  toxicity  testing.  It  is, 
however,  an  FDA  specific  modification 
of  the  Single  Dose  Toxicity  guidance  of 
regional  applicability. 

Although  this  guidance  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA,  it  does  represent  the  agency's 
current  thinking  on  single  dose  acute 
toxicity  testing  for  pharmaceuticals. 

The  public  is  encouraged  to  submit 
written  comments  with  new  data  or 
other  new  information  pertinent  to  this 
guidance.  The  comments  in  the  docket 
will  be  periodically  reviewed,  and, 
where  appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the  final 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
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document   The  guidance  and  received 
(:omment,s  mav  r»e  seen  m  the  office 
am  and  4  p.m., 


aDove  between 
Mondav  through  Fnaa\ 
The  text  of  the  revised  guidance 

to  1  lows 

Single  Dose  Acute  ToxiciH  Testing  for 
Pharmaceuticals 

Introduction 

Acute  toxicity  studies  in  animals  are 
usually  necessary  for  any  pharmaceutical 
intended  for  human  use.  The  infonnation 
obtained  from  these  studies  is  useful  in 
choosing  doses  for  repeat-dose  studies, 
providing  preliminary  identification  of  target 
organs  of  toxicity,  and,  occasionally, 
revealing  delayed  toxicity.  Acute  toxicity 
studies  may  also  aid  in  the  selection  of 
starting  doses  for  Phase  1  human  studies,  and 
provide  information  relevant  to  acute 
overdosing  in  humans. 

Definition 

Acute  toxicity  is  the  toxicity  produced  by 
a  pharmaceutical  when  it  is  administered  in 
one  or  more  doses  during  a  pwriod  not 
exceeding  24  hours. 

Testing  Procedures 

The  test  compound  should  be  administered 
to  animals  to  identify  doses  causing  no 
adverse  effect  and  doses  causing  major  (life- 
threatening)  toxicity.  The  use  of  vehicle 
control  groups  should  be  considered.  For 


compounds  with  low  toxicity,  the  maximum 
feasiole  dose  should  be  administered. 

Acute  toxicity  studies  in  animals  should 
ordinarily  be  conducted  using  two  routes  of 
drug  administration:  (1)  The  route  intended 
for  human  administration,  and  (2) 
intravenous  administration,  if  feasible.  When 
intravenous  dosing  is  proposed  in  humans, 
use  of  this  route  alone  in  animal  testing  is 
sufficient. 

Studies  should  be  conducted  in  at  least 
two  mammalian  species,  including  a 
nonrodent  species  when  reasonable.  The 
objectives  of  acute  studies  can  usually  be 
achieved  in  rodents  using  small  groups  of 
animals  (for  instance,  three  to  five  rodents 
per  sex  per  dose).  Where  nonrodent  species 
are  appropriate  for  investigation,  use  of  fewer 
animals  may  be  considered.  Any  data 
providing  information  on  acute  effects  in 
nonrodent  species,  including  preliminary 
dose-range  finding  data  for  repeat-dose 
toxicity  studies,  may  be  acceptable. 

Obseivation 

Animals  should  be  observed  for  14  days 
after  pharmaceutical  administration.  All 
mortalities,  clinical  signs,  time  of  onset, 
duration,  and  reversibility  of  toxicity  should 
be  recorded.  Gross  necropsies  should  be 
performed  on  all  animals,  including  those 
sacrificed  moribund,  found  dead,  or 
terminated  at  14  days. 

In  addition,  if  acute  toxicity  studies  in 
animals  are  to  provide  the  primary  safety 


data  supporting  single  dose  safety/kinetic 
studies  in  humans  (e.g.,  a  study  screening 
multiple  analogs  to  aid  in  the  selection  of  a 
lead  compound  for  clinical  development), 
the  toxicity  studies  should  be  designed  to 
assess  dose-response  relationships  and 
pharmacokinetics.  Clinical  pathology  and 
histopathology  should  be  monitored  at  an 
early  time  and  at  termination  (i.e.,  ideally,  for 
maximum  effect  and  recovery). 

Note:  Animal  Protection 

Studies  should  be  designed  so  that  the 
maximum  amount  of  information  is  obtained 
from  the  smallest  number  of  animals. 
Calculating  lethality  parameters  (e.g,  LDjo) 
using  large  numbers  of  animals,  as  was  done 
previously,  is  not  recommended  (see  the 
Federal  Register  of  October  11, 1988,  53  FR 
39650). 

To  avoid  causing  excessive  pain  or  tissue 
damage  in  the  animals,  pharmaceuticals  with 
irritant  or  corrosive  characteristics  should 
not  be  administered  in  concentrations  that 
produce  severe  toxicity  solely  from  local 
effects. 

Dated:  August  15, 1996. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-21651  Filed  8-23-96;  8:45  am) 
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REMINDERS 

The  Items  in  this  list  were 

editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusio'"  ♦'or^ 
this  list  nas  no  iegai 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Food  and  Consumer  Service 

Freeoorr.  ot  information  Ac; 

implementation;  published  7- 

26-96 
DEFENSE  DEPARTMENT 
Army  Department 
Pnvacy  Act.  irrpiementation; 

published  8-26-96     - 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Computer  network  and 
Tiicro-purchase 

Drocedures.   DuDiiSneG  ^- 

25-96 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act,  etc.: 
Interstate  naturai  gas 
pipelines.  Dusmess 
practices  standards; 
pubiishec  7-26-96 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines;  Business 
practices  standards; 
published  8-7-96 
Oil  pipelines 
Gost-of-service  'iiing 
reouirements- 
Trans-Aiaska  Pipeline 
Systen^  carriers    etc 
applicability,  published 
7-25-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 

Gasoline  retailers  and 
wholesale  purchaser- 
consumer  fue;  dispensing 
rate:  implementation  date 
deiayea,  anc  nardware.' 
software  controlling  same, 
location    Dubiisned  6-26- 
96 
Air  programs,  tuets  ana  fuel 

additives: 

HealtlT-effects  testing 
requirements  for 
registration    minor 
cha.nges,  published  7-11- 
96 
Air  quality  implementation 

plans,  approval  and 

promulgation;  various 

States 


Connecticut:  published  7-25- 

96 
Illinois    published  "25-96 
Louisiana,  pubiisheo  7-25-96 
New  Jersev    Dubiished  7-25- 

96 
New  Yorv    DiJbiisr^ec  "-25- 

96 
Washington,  pubiisnec  8-25- 
.  96 
Air  quai'Tv  'rripieme^taiion 
Diar^s    -. 'i ■.  approva  and 
promuigatior    vanojs 
States,  air  quanrv  planning 
purposes   designation  of 
areas 

Wisconsin   publisnec  8-26- 
96 
Hazardous  waste  program 
autt^orIza^ons 

Nebraska,  published  6-25-96 
Hazardous  waste 
..a^a  disposal  resthctions- 
Decnaratenzed 
A-astewaters,  crtjamate 
wastes,  anc  spent 
pothners  .Phase  HI); 
pubtished  8-26-96 
Pesticide  proorams 
"eqistratior  r-nodifications 
notification  procedures 
published  5-26-96 
Worl^er  protection  standards 
tor  agncultur-ai  workers- 
Decontammatior  sites  for 
workers,  requirements 
publisnec  6-26-96 
Warning  signs    language 
and  size  'equirement. 
published  5-26-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  .earner  sen/ices: 
7elepnone  r^umber  r 

portability    policy  and 
tecnnicai  issues,  published 
7-25-96 
Radio  stations   table  of 
assignments 
Alaska  et  al.;  put>lished  8- 

26-96 
Wyoming;  published  7-22-96 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR)- 

Computer  network  a:nd 
micro-purchase 
procedures;  published  7- 
26-96 
Federal  Information  Resources 
Management  Regulation; 
Federal  information 
processing  (FIP) 
equipment:  interagency 
screerung  and  transfer  of 
excess  and  exchange/sale 
equipment   oublished  7- 
26-96 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  arvj 
reiatsd  products: 

Bambermyctns;  published  8- 
26-96 

New  drug  applications- 
Milbemycin  oxime; 

r>ubiisn<v;'  8-26-96 

INTERNATIONAL 
DEVELOPMENT 

COOPERATION  AGENCY 
Agency  fc  International 
Development 
Acquisition,  .-eguiations: 
Miscellaneous  amendments: 
DuWished  7-26-96 

JUSTICE  DEPARTMENT 

Parole  Commission 

Federal  prisoners;  paroling 

and  releasing,  etc.: 

Transfer  treaty  cases; 

published  7-25-96 

NATIONAL  AERONAUTICS 

AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Computer  network  and 
miao-purchase 
procedures;  put}lished  7- 
26-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions- 
Eurocopter  Deutschlarxj 
nradel  MBB-BK 
helicopters;  published  8- 
26-96 
Sikorsky  model  S76C 
helicopter;  published  8- 
26-96 
TREASURV  DEPARTMENT 
Customs  Service 
Centralized  examination 
stations: 

Felony  indictment; 
operations  suspension  or 
permanent  revocatkjn; 
putJiished  7-26-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMEN'T 

Agncuitura:  Mar-ketinq 

Service 

Kiwitruit  grown  in  California; 

comments  due  by  9-4-96; 

published  8-5-96 
Marketing  orders;  expenses 

and  assessment  rates; 


comments  due  by  9-6-96; 
published  8-7-96 
Olives  grown  in  California  and 
imported:  comments  due  by 

9  :  '^    :  jblished  8-5-96 

AGRlCU.'URE 
DEPAR-^MEN^ 
Ar'i'Tia!  arid  Plan!  Healt*^ 
inspection  Service 
Animal  welfare: 
Humane  treatment  of  dogs 
and  cats- 
Tethering  and  temperature 
requirerr«nts;  comments 
due  by  9-3-96; 
published  7-2-96 
Wire  fkxMing;  comments 
due  by  9-3-96; 
published  7-2-96 
Plant-related  quarantine, 
domestic: 

Kamal  bunt  disease- 
Arizona  et  al.;  comments 
due  by  9-3-96; 
published  7-15-96 
Public  forum;  comments 
due  by  9-3-96; 
published  7-15-96 
Seed  planting  and 
regulated  artcles 
movement;  comments 
due  t»y  9-3-96; 
published  8-2-96 
Seed  planting  and 
regulated  artcles 
movement;  comments 
due  by  9-3-96; 
published  8-19-96 
Plant-related  quarantine, 
foreign: 

Camellia,  gardenia, 
rhododendron,  rose,  and 
lilac;  imported  cut  flowers, 
comments  due  by  9-3-96; 
published  8-2-96 
Fruits  and  vegetatiles; 
importatkjn;  comments 
due  by  9-3-96;  published 
8-16-96 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

ChiW  nutrition  programs 
National  school  lunch, 
school  tyeakfast,  chikJ 
and  adult  care  food,  and 
summer  food  sennce 
programs- 
Meat  alternates; 
comments  due  by  9-3- 
96;  published  8-15-96 
AGRICULTURE 
;£CAR^ME.N' 
Rural  Utilities  Se^v  ce 
Electric  loans 
Electric  borrowers;  merger 
and  consolidation  policies; 
comments  due  by  9-6-96; 
published  8-7-96 
COMMERCE  DEPAR-'MENT 
Patents 


VI 
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Acxjuisition  and  protection  o( 
foreign  rights  m 
inventions,  licensing  ot 
foreign  patents  acquired 
by  Government,  etc 
Federal  regulatory  reform, 
comments  due  by  9-6- 
96.  pubJished  &-7-9€ 

COMMERCE  DEPARTMENT 

National  Oc«anic  and 
Atmosphafic  Administration 

Fishery  conservation  and 
management: 
Benng  Sea  and  Aleutian 

Islands  groundfish; 

comments  due  by  9-5-96; 

published  &-27-96 
Summer  flounder  and  scup; 

comments  due  by  3-3-96; 

published  &^96 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Ottice 

Patents: 
Acquisition  and  protection  of 
foreign  rights  m 
inventions,  licensing  o' 
foreign  patents  acquired 
t)y  Government,  etc 
Federal  regulatory  reform; 
comments  due  by  9-6- 
96.  published  8-7  96 

ENERGY  DEPARTMENT 

Conflict  of  interests,  comments 
due  by  9-3-96.  putjiished  7- 
5-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiementation 
plans:  approval  and 
promulgation:  various 
States 
Michigan:  comments  due  Dy 

9-t-96,  published  8-5-% 
Missoun,  comments  due  bv 
9-4-96;  published  8-5-96 
Air  quality  impiementation 
plans,  y A v  approval  and 
promulgation,  various 
States,  air  quality  planning 
purposes,  designatior  of 
areas 

Michigan,  comments  due  by 
9-4-96,  putilisned  8-5-96 
Ha23rdous  waste  program 
auttx)nzations 

Illinois,  comments  due  by  9- 
-1-96.  published  3-5-96 
Supertund  program; 
National  oil  and  hazardous 
substarx»s  contingency 
plan- 
National  priorities  list 
jpdate,  comments  due 
bv  9-3-96.  published  8- 
2-96 
Toxic  chemical  release 
reporting;  community  right- 
to-know- 

Metal  mining,  coai  mining, 
etc  ,  industry  group  hst 


additions;  comments 
due  by  9-4-96; 
published  8-21-96 
Water  pollution;  effluent 
guidelines  for  point  source 
categones 

Leather  tanning  and 
finishing,  comments  due 
by  9-6-96;  pubfetwd  7-8- 
96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Satellite  communications-,,  ^ 
Lx^ensing  procedures; 
comments  due  by  9-3- 
96   published  8-6-96 
Telecommunications  Act  of 

1996,  imptementation- 
.  Tetemessaging,  electronic 
publishing,  arxj  alarm 
monitering  services; 
commente  due  by  9<4- 
96:  published  7-29-96 
Padio  stations;  table  of 
assignments: 

Mississippi;  convnents  due 
by  9-3-96;  published  8-15- 
96 
Virginia;  comments  due  by 
9-3-96   Dublished  8-23-96 
FEDERAL  DEPOSrr 
INSURANCE  CORPORATION 
Assessmer^ts 
Dakar  institutions; 
interpretive  rules; 
comments  due  by  9-3-96; 
put)iished  7-3-96 
Contractors  suspension  and 
exclusion  and  contracts 
termination;  comments  due 
bv  9-3-96:  published  7-5-96 
FEDERAL  ELECTION 
COMMISSION 
Rulemaking  petitions: 
Democratic  Ser^torial 
Campaign  Committee  et 
al.;  comments  due  by  9-6- 
96:  DubHshed  8-7-96 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Advances;  terms  and 
conditions;  comments  due 
by  9-3-96;  published  8-2- 
96 
FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 
(Regulation  E); 
Home  tianking  services 
disctosure;  new  accounts 
error  resolution,  and 
store-value  cards,  etc.; 
comments  due  by  9-6-96; 
published  7-17-96 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  InformatkDn  Resources 
Management  Regulation: 


Federal  information 
processing  multiple  award 
schedule  contracts; 
provisions  removed; 
comments  due  by  9-6-96; 
published  7-8-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 
procedure 
Miscellaneous  amendments 

Federal  regulatory  review 

comments  due  by  9-3-96 

put)lished  6-4-96 
Animai  drugs,  feeds,  and 
related  products 
Garcinogenictty  testing  of 

compounds  used  in  food- 

proauang  animals; 

comments  due  by  9-3-96. 

putdished  6-20-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare 
Physician  fee  schedule 
(1997  CYi;  payment 
(XJlicies,  revisions, 
comments  due  by  9-3-96: 
puDlished  7-2-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Lead-based  pamt  hazards  in 

federally  owned  residential 

property  and  housing 

recerving  Federal 

assistance,  notification, 

evaluation   and  reduction; 

comments  due  by  9-5-96; 

published  5-7-96 
Mortgage  and  loan  insurance 

program: 

Single  family  mortgage 
insurarv:e.  loss  mitigation 
proceaures   comments 
due  by  9-3-96:  put)lished 
7-3-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Educatior 

Special  education;  Federal 
regulatory  review; 
comments  due  by  9-3-96; 
published  7-2-96 
LarxJ  arK)  water 

Irrigation  proiects  and 
systems,  cximments  due 
by  9-3-96   published  7-5- 
96 

Paterrts  m  tee,  certificates  of 
competency   restnctions 
removal,  and  Indian  lands 
sale;  issuance,  comments 
due  by  9-3-96;  published 
7-2-96 
Law  and  order 

Indian  country  law 
enfOfX»ment;  comments 


due  by  9-3-96;  putilished 
7-5-96 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Minerals  management: 
Mineral  materials  disposal; 
t»nding  and  certificates  of 
deposit  requirements; 
comments  due  by  9-3-96; 
putJiished  8-2-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 

Annual  hunting  regulations; 
and  late  season  migratory 
bird  hunting;  comments 
due  by  9-3-96;  putdished 
8-15-96 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Voyageurs  National  Park. 
MN.  aircraft  operations; 
designation  of  areas; 
comments  due  by  9-5-96; 
published  5-8-96 

INTERIOR  DEPARTMENT 
Surtace  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Oklahoma,  comments  due 
by  9-3-96:  putillshed  8-2- 
96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Visa  waiver  pilot  progranv- 
Argentina;  comments  due 
by  9-6-96,  published  7- 
8-96 
Nationality: 
Citizenship  acquisition:  equal 
treatment  of  women  m 
conferring  citizenship  on 
children  bom  abroad; 
comments  due  by  9-3-96; 
published  7-5-96 

LABOR  DEPARTMENT 

Wage  rates  predetermination 
procedures    and  construction 
and  nonconstruction 
contracts;  labor  standards 
provisions: 
Davis-Bacon  helper 
regulations  suspension 
continuation;  comments 
due  by  3-3-96,  published 
8-2-96 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Wage  rates  predetermination 
procedures;  and  construction 
and  nonconstruction 
contracts;  latxir  standards 
provisions: 
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Davis-Bacx)n  helper 
regulations  suspension 
continuation:  comments 
due  by  9-3-96:  published 
8-2-96 
NATIONAL  CREOrr  UNION 
ADMINISTRATION 
Credit  unions 
Corporate  credrt  unions. 
capital  strenghening  nsk 
management  and  control: 
comments  due  by  9-3-96. 
put)(ished  7-23-96 
Corporate  credit  unions 
capital  strengthening  nsl< 
rrianagement  and  control, 
comments  due  by  9-3-96 
published  6-4-96 
NATIONAL  LABOR 
RELATIONS  BOARD 
Summary  judgment  motions 
and  advisory  optnions, 
Federal  regulatory  review 
comments  due  by  9-5-96, 
published  8-2-96 


NUCLEAR  REGULATORY 
COMMISSION 

.Agreement  State  licenses 
recognition  ot  areas  unoer 

exclusrve  '^ederai  junsdictior 
wihin  agreement  State 
comments  due  Dv  5-3-96; 
published  6-'8-9€ 

Rulemaking  petrtions 

Amersham  Corp     comments 
due  by  9-3-96   puDlishec 
6- •8-96 

tjniversrrv  of  Cincinnati: 
'Comments  due  by  9-4-96. 
published  6-2  "-96 

POSTAL  SERVICE 

Domestic  Mai!  Manual 

Mali  aassification  reform 
imptementatior  starxJards 
comrr>ents  due  by  9-5-96 
published  S-'S-96 


TRANSPORTATION 
DEPARTMENT 

Coast  Guard 
'^oiiutior 

'  ank  vesse   anc  'aciiirty 
response  o\ans 
hazaraous  suDstance'^ 
response  eguipr^en; 
comments  due  T-.   '.-^f-S-^S; 
DuDiished  >3-9*:- 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 

Ai'wo'tniness  .ji'ect'/es 
►^e'CiSpace  'ec"i'v>i>3iet  of 
.Australia  ^\   ^tc 
co'-iments  due  D'.   ;--(-' ^6; 
:>utx!shec    '6-96 

Boeing  .;-D~i.~>ei!s  :ije  :,•» 
;--3-96    aubiisriec   ^  >r<6 

Fo*<xe'  c;or^me"!ts  .i^e  •~. 
9-:v.Cii^    put>isf^ec    '  .r.i-96 


f^avtheor^    comments  Oue  D^ 
r-6-96    cwDlisr^ec   '-&■  -ft. 
^  -*':>'tnir>ess  stanoar^s 

S:*K:ia    x>ndiT»ons 
*  -^avMianc  Z^C-'ty-^^j' 
ai'x>*a.'">e    :::om'-ien!s  .i.ie 
b*  9-S-96    L>,jr)i.s-'<ec  .'- 
2?-9t 

Class  E  airspace     o"i"^ns 
due  by  9-3-©e    ixiwis'^e.:   "- 

TREASURY  DEPARTMEN' 
internal  Revenue  Service 
lnc:.>-'i€  taxe^ 

^.'-jaiitiec:  s."nar  'vjs-iess 

stcx>;    D'.'  ;je'ce'T 

exciusio'    ':;•.•  gai"' 

(xc-ir^e'its   :3,je  :;-.   ;^--if6; 

;>jOi:s''ifK:  ^■->^■-96 
i>ectiO'    ■'■■:  "  'e-'a 

due   D)     '■'^■^*:      .•jfi:.S'-i*^a 
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CFR  CHECKLIST 


TW* 


Stock  Number 


Price       Revision  Date 


ISS 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
pobitshed  weekly  it  is  arranged  m  the  order  of  CFR  tHJes,  stock 
numbers,  pnces,  and  revision  dates 

An  asterisk  (')  precedes  each  entry  that  nas  Deen  issued  sirx»  last 

week  arxj  which  is  now  availabie  for  sale  at  the  Govemrr^nt  Printing 

Office 

A  checklist  of  currerrt  CPR  volumes  compnsing  a  complete  CFR  set 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 

Affected),  wfuch  is  revised  monthly 

The  arviual  rate  for  subscnptwn  to  all  revised  votumes  is  $883.00 

domestic,  $220.75  additional  tor  foreign  rnaiiing 

Mail  orders  to  tfie  Supenntendent  of  Documents,  Attn;  New  Orders, 

P.O  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  by  remrttarx;e  (check,  money  order.  QPO  Oepoeil 

Account,  VISA,  or  Master  Card)  Charge  orders  mav  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4.00  am.  eastern  ume,  or  FAX  your  ctarge  orders 

to  (202)  512-2250 

TWe  Stock  Number  'f'ice        A«vi8iOfi  iiatt! 


1.  2  (2  Reserved)  (8<y>-028-O000M) 

3  {1W5  Compilation 


$4,25       Feb.  1.  1996 


and  Ports  100  and 
101)  _ 


(869-028-00002-9'  22J00 

SJSO 

26.00 
20,00 

2SX)0 


4  (869-028-0000>7)  .. 

5  Parts: 

1-699  _ (869-028-00004-5)  .. 

700-1199  (869-028-00006-3)  .. 

1200-€nd.  6  (6 
IJeserved) (869-028-00006-1) .. 

7  Parts: 

0-26 (86<>-O28-C00C7-0)  22i» 

27-45  (869-028-0000»-e)  11,00 

46-51   -» (869-C2MXX»9-6>  13J» 

S2  „... (869-028-00010-0) 5J» 

53-209 (869-028-0001 1-8)  17.00 

210-299 ^ (869-028-00012-6)  35.00 

300-399 „ (869-028-00013-4)  17.00 

400-ii99 (869-028-00014-2)  22.00 

700-899 „ (869-028-00015-1)  25.00 

900-999 „ (869-028-00016-9) 30.00 

1000-1199  „ (869-028-00017-7)  35.00 

1200-1499  _ (869-028-00018-5)  29J0O 

1500-1899  (869-028-0OC19-3J  41.W 

1900-1939  (869-028-00020-7) ]6J0O 

1940-1949  „...  (869-028-00021-5) 31.00 

1950-1999  (869-028-00022-3)  39.00 

2000-€nd  .~ (869-028-00023-1) 15.00 


,..  (869-C2&-00025-6)  30,00 

...  (869-028-00026-6)  25.00 


9  Parts: 

1-199 

200-€nd  .„„......„. 

10  Parts: 

0-50    (869-O28-00C27-4)  SO.W 

51-199 (869-028-00028-2)  24.00 

200-399  (869HD28-00C29-1) 5.00 

400-499 (869-028-OOC30-4) 21.00 

500-fnd  (869-028-00031-2) 34.00 

11   (369-028-00032-1) 

12  Parts: 

1-199    „ (869^28-00033^ 

200-219 (869-02&-O0C3*-?) 

220-299 (869-028-00035-5) 

300-499 (869-028-00036-3) 

500-599  (869-028-00C37-1) 

600-£nd  (86*-028-0003M)) 

13  (869-028-O0C39-«) 

14  Parts: 
1-59  (869-028-00040-J) 


12.00 
17.00 
29.00 
21.00 
20.00 
31.00 


'  Jon.  1.  1996 
Jon.  1,  1996 

Jon.  1,  1996 
Joal,  1996 

Jon.  1,  1996 

Jon.  1,  1996 
Jon.  1.  1996 
Joal,  1996 
Jan.  1, 1996 
Jon.  1, 1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1. 1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1.  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon,  1.  1996 


..  (869-028-00024-0) 23.00   Jan.  1,  1996 


Jan.  1,  1996 
Jon.  1,  1996 

Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 

15.00   Jon.  1,  1996 


Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1.  1996 
Jon.  1,  1996 
Jon.  1,  1996 


18.00       Mar.  1,  1996 
34.00       Jon.  1,  1996 


30.00 
13.x 
23.00 
16,00 

16.00 
26.x 
18.x 

6.50 
19.x 
26.x 


60-139 (869-028-00041-0)  .. 

140-199 „ (869-028-00042-8)  .. 

20O-1199  ^ (869-028-00043-6)  „ 

120CKnd  ....„ (869-028-00044-4)  ., 

15  Parts: 

0-299 (869-028-00045-2)  .. 

300-799 (869-028-00046-1)  .. 

800-£nd  (869-028-00047-9)  .. 

16  Parts: 

(}-;49  „ (869-O2fr-00048-7) .. 

150-999 (869-028-00049-5)  .. 

1000-€nd (869-028-00050-9)  .. 

17  Parts: 

1-199  (869-028-00052-5) 21.X 

200-239 (869-028-00053-3) 25.X 

240-€nd  (869-028-00054-1)  31.X 

18  Parts: 

1-149  (869-028-00055-0)  . 

150-279 ...« (869-028-00056-8)  .. 

280-399 (869-028-00057-6)  .. 

400-€nd  (869-028-00058-4)  .. 

19  Parts: 

1-140  (869-028-00059-2)  .. 

141-199 (869-028-0006O-6)  .. 

200-€rxl  (869-028-0006 M)  .. 

20  Parts: 
-399 (869-028-00062-2)  .. 

400-499 „ (869-028-00063-1)  .. 

500-€nd  (869-028-00064-9)  .. 

21  Parts: 

1-99  _ (869-028-00066-7) 16.X 

100-169 (869-028-00066-5) 22.X 

170-199 (869-028-00067-3) 29.X 

200-299 „ (869-028-00068-1) 7.X 

•300-499 (869-028-00069-0) 50.X 

500-599 (869-026-0X72-7) 22.X 

600-799 _ (869-028-0X71-1) 8.50 

•80Ck)299 „ (869-028-0X72-0) 30.X 

1300-€nd ^ (869-028-0X73-8) 14.X 

22  Parts: 

-29<?  „ (869-028-0X74-6)  .. 

300-€nd  (869-028-0X75-4) 


17.x 
1 2.x 
13.x 
11.x 

26.x 
23.x 
12.x 

20.x 
36.x 
32.x 


36.x 
24.x 


30.x 
14.x 
13.x 
14.x 
13.x 


§§1.61-1.169 (869-028-00086-0) 34,X 

§§1,170-1.3X  (869-028-00087-8) 24.X 

§§1.301-14X (869-028-00088-6) 17.X 

§§1.401-1440 (869-028-00089-4) 31,X 

§§1.44M,5X  (869-028-00090-8)  22.X 

§§1.501-1.640  (869-028-00091-6) 21.X 

25.x 
26.x 
26.x 
26.x 
35.x 
28.x 
20.x 
13.x 
14.x 
25.x 


§§1641-1.850  (869-028-O0O92-4) 

§§  1  851-1.907  (869-028-00093-2) 

§§1908-1  lOX  (869-028-00094-1) 

§§1  1X1-1. 14X  (869-O28-00095-9) 

§§1.1401-£nd  (869-028-00096-7) 

2-29  (869-028-00097-5) 

30-39  (869-028-00098-3) 

40-49  (869-028-00099-1) 

50-299 (869-028-00100-9) 

300-499 (869-O28-X101-7) 


Jon.  1 

Jon.  1 

Jon,  1 

Jon.  i, 

Jon.  1, 
Jon,  1 
Jon,  1, 

Jon,  1. 
Jon,  1 
Jon,  1, 

Apr  1, 
Apr,  1 
Apr.  1, 

Apr  1. 
Apr  1, 
Apr  I 
Apr.  1, 

Apr  1, 
Apr  1, 
Apr   1 

Apr  1 

Apr  1. 
Apr   1 

Apr.  1. 
Apr  1. 
Apr,  1. 
Apr  1. 
Apr  1, 
Apr  1 
Apr  1 
Apr  1, 
Apr.  1, 


Apr  1 
Apr   I 


23 - (869-028-0X76-2) 21.X        Apr  1. 

24  Parts: 

0-199  (869-O28-0X77-1)  ... 

200-219 (869-028-0X78-9)  ... 

220-499 (869-028-0X79-7)  ... 

500-699 (869-028-00080- 1)  ... 

700-899 „ (869-028-00081-9)  ... 

900-1699 (869-O28-00082-7) 21. X 

1700-lnd (869-028-00083-5) 14,X 


Moy  1, 
May  1 
May  1 
May  1 
May  1 
May  1, 
May  1 

25    „ (869-028-00084-3) 32.X       May  1, 

26  Parts: 

§§1.0-1-1.60  (869-028-00085-1) 21  X 


Apr  1 

Apr  1 

Apt  1 

Apr  1 

Apr  1 

Apr,  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr.  1 

Apr  1 

Apr  I 

Apr  1 

Apr.  1 

Apr.  1 


996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 

996 
996 

996 

996 
996 
996 
996 
996 
995 
996 
996 
996 

996 

996 

996 

996 
996 
996 
996 
996 
996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
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(ton  Date 

>. 

1,  1996 

>. 

,  1996 

). 

I,  1996 

1. 

1,1996 

\. 

1,1996 

1. 

,  1996 

\. 

,  1996 

I 

1,1996 

1. 

,1996 

1. 

,1996 

r. 

,1996 

r. 

,1996 

r. 

,  1996 

r. 

.1996 

. 

,1996 

. 

,1996 

. 

,1996 

. 

,1996 

. 

,1996 

. 

,1996 

,  1996 

,1996 

•  ' 

,1996 

,1996 

,1996 

, 

,1996 

, 

,1996 

, 

,1996 

, 

,199S 

, 

,1996 

,1996 

•  1 

.1996 

,1996 

. 

,1996 

•  1 

,1996 

i  1 

,  1996 

f  1 

,  1996 

f  1 

,1996 

i  1 

,1996 

1 1 

,1996 

f  ' 

,  1996 

f  1 

,1996 

f  1 

,1996 

,1996 

,1996 

,1996 

.  1996 

.1996 

,1996 

,1996 

,1996 

,1996 

,1996 

,1996 

,1996 

,1996 

,1996 

,1996 

,1996 

,  1996 

Tltto 

500-599 
600-€n<j 


Stock  Number 

,  (86?K)28-00 102-5) 
,  (86'>-028-00 103-3) 


Piic«        Revision  Date 


Stock  Hurnb*' 


^'Kf 


27  Parts: 

1-199  (869-028-001 04- n 

200-Erxl  (869-028-00 1 05-0) 

28  Parts: „ 

1-42  „ (869-02(W)0 108-1) 

43-encl (869-026-00109-0) 

29  Parts: 

•0-99  

•100-499  

500-899  

900-1899  

190(>-1910(§§  1901.1  to 

1910,999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-End 


6  0C- 
8  0C' 

44.0G 
13.00 

27.00 
22.00 


(869-028-00108-4)  26.00 

(869-028-00109-2) 12.00 

(869-026-00112-0) 36.00 

(869-026-00113-8) 17.00 

(869-026-001 14-6) 33.0C 

{869-026-00115-4) 22.00 

(869-026-00116-2) 27.00 

(869-026-001 17-1) 35.00 

(869-026-00118-9)  36.00 

30  Parts: 

1-199  (869-026-00!  19-7)  .. 

200-699 (869-026-00120-1) 

700-€rtd  (869-026-00121-9)  .. 

31  Parts: 

0-199    (869-026-O0122-7)  .. 

200-£nd >...  (869-026-00123-5) .. 

32  Parts: 

1-39.  Vd.  I 15.00 

1-39  Vol.  II 19.00 

1-39  Vol.  IN 18,00 

1-190  (869-026-00124-3) 32,00 

1 9 1  -399 ^ (869-026-00 1 25- 1 )  38  DC 

400-629 (869-026-00 1 26-0)  26,00 

630h!>99  (86'W)2&-00125^)  14.00 

70O-799 (869-026-00128^)  21.00 

80O-€nd  (869-02<WX)  129-4)  22.00 

33  Parts: 

1-124   (869-026-OC 130-8)  ,, 

125-199 _ (869-026-00131-6)  ,, 

200-€nd  (869-026-00132-4)  .. 


25.00 

20,00 
30.00 

15.00 
25.00 


34  Parts: 

1-299    ...'. (869-026-00133-2) 

30O-399 „ (869-026-00 134-1) 

400-€nd  (869-026-00 135-9) 

35  (869-026-00136-7) 

36  Parts 

1-199  (869-026-00137-5) 

200-€nd  (869-026-00138-3) 

37  (869-026-00139-1) 

38  Parts: 

0-17  (869-026-O014O-5) 

18-£nd  (869-026-001 41-3) 

39  (869-026-00142-1)  , 

40  Parts: 

1-51  (869-026-00 

52  (869-026-00 

53-59  (869-026-00145-^) 

60  (869-026-00146-4) 

61-71   (869-026-00147-2) 

72-85  ■. (869-026-00148-1) 

86  (869-026-00149-9) 

87-149 :.. (869-026-00150-2) 

1 50- 1 89  (869-026-00 151-1) 

190-259  (869-026-00152-9) 

260-299  (869-026-00153-7) 

300-399  (869-026-00154-5) 

•400-424  ^ (869-028-00 155Hi!) 

425-699  (869-026-00156-1) 


20  OC 
27,00 
24.00 

25.00 
2100 
37.00 

12.00 


15.00 
37.00 


30  00 

30.00 

17.00 


143-0)  40.00 

144-8)  39.00 

11.00 
36.00 
36.00 
41.00 
40.00 
41.00 
25.00 
17,00 
40,00 
21.00 
33.00 
30.00 


"Apt 
Apt 

Apt 
Apr 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 

JuN 
July 

July 
July 

*July 

'July 
5  July 
July 
July 
July 
5  July 
July 
July 

juiy 
July 
July 

July 
July 
July 

Jutv 


July 
July 


20.00        July 


July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


•>990 
'996 

1996 
1996 

1995 
1995 

1996 
1996 
1995 

1995 

^995 
1995 

19QJ 

1995 
1995 

1996 
1995 
1995 

1996 

1995 

1984 
1964 
1984 
1995 
1995 
1995 
1991 
1995 
1995 

1996 

1995 
1995 

1996 
1995 
1995 

1995 

,  1995 
,  1995 

,  1995 

.  1995 
,  1995 

,  1995 

,  1995 
.  1995 
,  1995 
,  1995 
,  1995 
,  1995 
.  1995 
,  1995 
,  1995 
.  1995 
,  1995 
.  1995 
1996 
,  1995 


,.„....  (869-026-00157-0) 25.00 

(869-026-00158-O 15A) 


Tltte 

'00-789 , 

790-End  

41  Chapters: 

1,  1-1  10  1-10 MJOO 

1 , 1-1 1  to  Appendtt,  2  (2  Reserved) 13-00 

7  -...- „ 6S30 

9 13.00 

10-17  „ _ _. 950 

18,  Vol.  I,  Parts  1-5  ...._ „ 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100 MJK 

1-100  ..„ (869-O26-O0159-6) 9i0 

101  (869-026-00 160-0) 29.00 

•102-200  (869-028-00161-1) MOO 

201-fnd  (869-026-00162-6) 13.00 

42  Parts 
-3=>9  ^ (869-026-00163^) 

400^29 _ (869KJ26-00164-2) 

i3C-€r>d  (869-C?^10165-l) 


Revisjor  Dale 


26.00 
26.00 
39.00 

43  Parts: 

1-999  (869-026-00166-9) 23.00 

'000-3999  (869-026-00167-7) 31.00 

40DC>-End (869-026-00168-5) 15.00 

44  (869-026-00169-3) 24.00 

45  Parts: 

1-199  (869-022-00170-7) 22.00 

200^99 (8fr<^2i-30171-5) 14.00 

500- 1 1 99  (869-22^-00 1 72-3) 23.00 

''  200-End (869-026-00 1 73-1) 26«) 

46  Parts: 

1-40  (869-C26-O0 174-0) 21.00 

41-69  (86«-C2^-00 175-8) 17.00 

70-89  _ (869-C2^-X  176-6) 8.50 

90-139 (869-026-00177^ 15.00 

140-155 (869-026-00178-2) 12.00 

156-165 (869-026-00179-1) 17.00 

166-199 (869-026^)0180^) 17.00 

200-499 (869-026-00181-2) 19.00 

SOO-tryj  (869-026-00182-1) 13.00 

47  Parts: 

0-19  (869-026-00183-9) 25.00 

20-39  (869-026-00184-7) 21.00 

40-^.9  „....  (869-026-00185-5) 14.00 

^C>-79  (869-026-00186-3) 24.00 

ac-tid  (869-026-00187-1) 30.00 

48  Chapters: 
1  (Par's    -51)  


.  (869-026-00 18W)) 39.00 


1  (Ports  52-99)  (869-026-00189-8) 

2  (Parts  201-251) (869-026-00190-1) 

2   Parts  252-299) (869-026-00191-0) 

3-6  (869-026-00192-8) 

7-14  „ (869-026^193-6) 

15-28  (869-026-00194-4) 

29-End  (869^)26-00195-2) 


24.00 
17.00 
13.00 
23.00 
28.00 
31.00 
19.00 

49  Parts 
-9S  (869-026-00196-1) 25«) 


100-177 (869-026^)0197-9) 

'78-199 (869-026-00198-7) 

20CV-399 (869-026-00199-5) 

400-999 (869^26-00200-2) 

1000-1199  (869-026-00201-1) 

1 200-End (869-026-00202-9) 

50  Parts: 

-199  (869-026-00203-7) 

^JO-599 (869-026-00204-5)  . 

oOC-trKJ  (869-026^)0205-3) . 


34.00 
22.00 
30.00 
40.00 
\iW 
15.00 

26.00 
22.00 
27.00 


Juty  1. 
July  1. 

'Julyl. 

'Jiiyl, 

'Jiiyl, 

»Ju»y  1, 

'July  1, 

3Ju»y  1. 

'July  1. 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

July  1, 

July  1, 

July  1, 

July  1. 

Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

0:t.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 

Oct,  1, 
Oct,  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct,  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


995 
995 

984 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
996 
995 

995 
995 
995 

995 
995 
995 

995 

995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
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ISS 


Tttl«  Stock  NumO«r  i>>-irf>         a^visior  Oatf^ 

Compete  1996  CFBse'  M    X  iVVo 

Microfiche  CFP  Editior 

Sobscription  (moiled  os  issued;  „ 264.00  1996 

Individual  coo«s  '  00  1996 

Compete  set  (one-nne  moiiing)  ^....  l.v.  x:  1995 

Complete  set  (ooe-time  nnoiling)  „  ;.u  j  J994 

Comptete  set  ,'orie-f^ne  'tailing)  r:    X  1993 

Because  'itie  2  ;s  or  oroua  zorxxKi^jr  -"ms  y  >ur-^  s  ;;  oM  previous  volumes 
srcM<3  oe  retaned  as  a  De'^Txr.e'^!  e'e<e'"<:e  ioi.--;:«- 

•"^  Ady  ■  ''8i  e<ltior  oi  J2  C>»  ^ofj  ^  8<  :x  sans  a  note  only  fof 
^oi's  "-39  ifxiusive  -a  'le  'uH  'ei'  :5(  'n?  >(e''se  Acquisifion  RegtAilicns 
•r  »(Tts  -39  corsut  'f*  -Nee  C^J  vo(l;r^es  ^soec  7^  o(  July  1,  1984,  containing 
those  patfs 

>The  Ally  -Jas  e<j*ior  y  J  :'-i  .'.-xxtefs  1-100  contains  a  note  only 
'Of  Chapte»s  'c  49  nciusive  -oi  '^e  'ji  'ex*  n/  (yocurenMnt  regtMions 
ip  CNx)te<s  '  'o  .19  cor.sui*  '^e  eteviif  ;,'■;  ,>,„ ■-'«»■  ssued  as  o(  July  1, 
1984  coritaning  'f>ose  cxjoier, 

*No  ameodrrierts  'c  'his  vaur^e  »»e<e  Dor-vuigcned  during  the  period  Apr. 
1-  1990  'o  Ma  3  9«A  -y.  :=r  ,-o(^.r^e  m^-  AprI  1,  1990,  Should  be 
■e'aneo 

*No  arriefKjnents  'o  'his  vaurie  *i?'e  D''3r-iuK;a'ed  dinig  the  period  Jiiy 
I.  199'  'o  jone  30    996  '^e  ifs  -oiuf^e  ssije<.:  .uk      1991,  Should  be  retained. 
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Microfiche  Editions  Available... 


Federal  Register 

""ne  f^ece-a^  Regrste'   s  O'^O'-s'-'ea  daily  in 

suDsc'be's  '^e  ^oHow^'^.q  aav  .-a  *'"st 
ciass  mas    As  oar-  c'  a  -^cotic^e 
Feaera'  Register  suDsc^ptio-   :ie  lSA 
(List  o'  CFR  Sections  i^^^eaec^  and  the 
Cumulative  f^ede'a-  Req;s*ef  inoen-  a^e 
rr.aiied  -monthly. 

C  ode  of  Federal  Regulations 

"•^e  Code  ot  Feoerai  Regulations 

COmDHSing  apD''OXirnatelV  200  vOiurries 

anc  'evisec  at  ieast  x>nce  a  yea'  or^  a 

quaner'y  oasis    :S  puDiiShec  >^  ?4x 
'nicroficne  ♦©'■Tiat  and  ihe  cu^'e^.t 
»ears  volumes  a^e  ^aned  to 
Subscribers  as  ssued. 


Murofiche  Subscription  Prices. 

Federal  Register 

0"e  vear    S4  33  00 
Six  rr^c^ths    $2"6,50 

Code  of  Federal  Regulations: 


SupcnntcnUtni  ul  Documenli  bubbcripuuii  Order  Form 

Charge  your  oraer    ^llM^ 
It  s  easy   ^jg^m^/ 

D    \  tS.-Rier  the  following  indicated  subscriptions  in  24x  microfiche  format:  F;n  ^nur    rdir-   2u:   -i;  ;;-0 

i  hunt  \uai  urdtrs ,2u2;  ri2-  ISuO 


Om»  ^-.xttssiTg  Coda: 

*5419 


Federal  Rtmster    Mr  r  R '  □  One  year  at  $433  each         □  Six  months  at  $216.50 

t  odt  of  Ft'dera!  Regulations  TFRM'^'    \J  One  year  at  $264  each 


The  total  cost  of  ray  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


For  privacy,  check  box  below: 

J  Do  no!  make  m\  name  a\  ailahie  to  Other  mailers 

(heck  method  uf  pa\nur>t: 

Zi  Check  payable  to  Supenntendent  of  Documents 


□  GPO  Deposit  Account 

ZL 

— 

□  VISA  □  MasterCard 

(expiration) 
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(City.  Sute,  Zip  code) 


(Daytime  phone  including  area-code) 


(Purchase  order  no.) 


(Authorizing  signature)  6^ 

Than  I  vou  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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F  ICC  public  connections  to  the  online 
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I!    preniarke'  soproval,  44013-44019 
NOTICES 

Food  additive  petitions: 
Hoechst  Celanese  Corp.,  4406&-44067 
Toray  industries  (America),  Inc.,  44067 

Zeneca  Inc..  44067-44068 
Human  drugs: 
Patent  extension;  regulatory  review  period 

detennmations — 
ARIMIDEX.  44069-44070 
CEDAX  capsules,  44070-^4071 

CED.AX  oral  "Suspension    44068—54069 

Foreign  Agricultural  Service 

NOTICES 

Nonn  .\:iiencan  Free  Trade  Agreement  (NAFTA): 
Mexican  frozen  concentrated  orange  juice;  temporary 
duty  imposition,  44037-44038 

\Vorld  Food  Summit 

US -Rome  Forum   44(^8 

General  Services  Administration 

NOTICES 

Acquisition  regulations 
Performance  bond  to  update  the  burden  statement  (SF 
25);  revision,  44065 
Aaency  information  collection  activities- 
Submission  for  OMB  review;  comment  request,  44041- 
44042 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  .Administration 
See  Food  and  Drug  .^.ammistration 
See  Substance  .Atrase  ana  Mental  Health  Services 

.Administration 
NOTICES 
.\genc\    nformation  collection  activities: 

Submission  int  OMB  review;  comment  request,  44065 
Meetings 

\  itai  anc:  fieaith  Statistics  National  Committee,  44065- 
44066 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  44(-i4.i-44n49 

Housing  and  Urban  Development  Department 

RULES 

HI 'D- own  eel  properties 

Sale  of  Hl'D-heid  single  fainm  mcirtgages   4:'^-^6'- 
NOTICES 
Agencv  information  rohection  activities: 

Submussion  for  OMB  review   comment  -equest,  44071- 
440:'4 
!>ants  and  cooperative  agreements;  avaiiaDility,  etc.: 

johii  Hemz  neighborhood  development  orogram,  44074 


Immigration  and  Naturalization  Service 

RULES 

Nationals  and  citizens  of  U.S.  at  birth: 
Equal  treatment  of  women  in  conferring  citizenship  on 
children  bom  abroad 
Correction,  43948 

Indian  Attairs  Bureau 

PROPOSED  Ru.ES 
Er.ergx  r.nc  ncr.erals: 
Quapaw  Indian  lands;  lead  and  zinc  mining  operation 
and  leases,  44019-44023 

Interior  Department 

bet  F.sii  diiu  WiiGnie  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 
PROPOSED  RULES 

Income  taxes: 
Inventory  and  natural  resources  produced  in  one 

jurisdiction  and  sold  in  another  jurisdiction;  source 
of  income  from  sales;  correction,  44023-44024 
Stock  disposition  loss  allocation 
Correction.  44024 

international  Development  Cooperation  Agency 
See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
iViiudumping: 
Anhydrous  sodium  metasilicate  from — 

France,  44038-44039 
Corrosion-resistant  carbon  steel  flat  products  from — 
Australia,  44039-44041 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Oil  coimtry  tubular  goods  from — 
Mexico,  44041 


Justice  Department 
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Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request; 
correction,  44078 

Land  Management  Bureau 

NOTICES 

Qosure  ot  public  lands: 

Nevada,  44074-44075 
Protraction  diagrams: 

Idaho,  44075 

Maritime  Administration 

NOTtCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44118 
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National  Aeronautics  and  Space  Administration 

NOTICES 

Agencv  information  collection  activities: 
Submission  for  OMR  i^view;  cominent  request,  44041- 

44042 

National  Archives  and  Records  Administration 

NOTICES 

.\gencv  recorris  schedules;  availability,  44091-44092 
National  Capital  Planning  Commission 

NOTICES 

Environmenta;  statements;  availability,  etc.: 
Washington  D  t;  convention  center;  construction  and 

operation,  44092 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  satet)  standards: 

Heavv  vehicle  safety  performance,  44031—44032 

National  Oceanic  and  Atmospheric  Administ/ation 

RULES 

Fishery  consei^ation  and  management: 
C^nbbean  Gulf  of  Mexico  and  South  Atlantic  fisheries, 
43952-11960  • 

PROPOSED  RULES 
Fishery  conservation  and  management: 

Benng  Sea  and  Aleutian  Islands  groimdfish,  44033—44034 
Marine  mammals. 
Endangered  fish  or  wildlife — 
.■\nadromous  Atlantic  sahnon  in  seven  Maine  rivers, 
44032-44033 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cape  Cod  National  Seashore,  MA,  44075 
Carlsbad  Caverns  National  Park,  NM,  44075-44076 
Pecos  National  Historical  Park,  NM,  44076-44077 

National  Register  of  Historic  Places: 
Pending  nominations    44077 

National  Science  Foundation 

NOTICES 
Meetings 
Matenals  Research  Special  Emphasis  Panel,  44092-44093 

National  Transportation  Safety  Board 

NOTICES 

Meetings,  Sunshine  .Act,  44093 

Nuclear  Regulatory  Commission 

NOTICES 

.Meetings;  Sunshine  Act,  44093—44094 
Applications,  hearings,  determinations,  etc.:     ' 
Virginia  Electric  &  Power  Co.,  44093 

Office  of  United  States  Trade  Representative 

See  Trade  Represent.-it,'.  »■   Off;.:  >■    •'  ' 'nited  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Society  National  Bank  et  al.,  44081-44085 
Zerhusen  and  Ghazi,  M.D.,  Inc.,  44085-44091 


Postal  Service 

NOTICES 

Meetings: 

Information  based  indicia  program.  44094 

Presidential  Documents 

EXECUTIVE  ORDERS 

Cor.i.'nittees,  establishment,  renewal,  termination,  etc.: 
White  House  Commission  on  Aviation  Safety  and 
Security  (EO  13015),  43937 
PROCLAMATIONS 
Spec  m!  obsen'ances: 
Minority  Enterprise  Development  Week  (Proc.  6913), 
44l'43-44144 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  .Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Leasing  of  pubUc  lands: 
Nevada,  44077 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review,  comment  request   44094 

Meetings;  Sunshine  Act.  44097 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  44097—44098 
Municipal  Securities  Rulemaking  Board,  44098—44100 
National  Association  of  Securities  Dealers,  Inc.,  44100- 

44116 
New  York  Stock  Exchange,  Inc.,  44116-44117 

Applications,  hearings,  determinations,  etc.: 
The  One  Group  et  al,.  44094—44097 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Met' tings;  special  emphasis  panels: 
Augiist,  44071 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Wyoming.  43966-43969 

Thrift  Supervision  Office 

auLES 

Federal  Deposit  Insurance  Act 
Safety  and  soundness  standards,  43948—43952 

Trade  Representative,  Office  of  United  States 

NOTICES 
.Meetings: 
United  States  Pacific  Trade  and  Investment  Policy 

Commission.  4411'' 

Transportation  Department 

See  Federal  .Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
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The  President 


4  393' 


Presidential  Documents 


Executive  Urder  13U15  oi  August  ^z,  laab 

White  House  Commission  f.n    Aviation  Safety    anci  Sf>{  tintv 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States,  including  section  301  of  title  3,  United  States 
Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  White  House  Commission 
on  Av.ation  Safety  and  Security  (the  "Commission").  The  Commission  shall 
consist  of  not  more  than  25  members,  to  be  appointed  by  the  President 
from  the  public  and  private  sectors,  each  of  whom  shall  have  experience 
or  expertise  in  some  aspect  of  aviation  safety  or  security.  The  Vice  President 
shall  serve  as  the  Chair  of  the  Commission. 

Sec  2.  Functions,  (a)  The  Commission  shall  advise  the  President  on  matters 
involving  aviation  safety  and  security,  including  air  traffic  control. 

(b)  The  Commission  shall  develop  and  recommend  to  the  President  a 
strategy  designed  to  improve  aviation  safety  and  security,  both  domestically 
and  internationally. 

(c)  The  Chair  may,  from  time  to  time,  invite  experts  to  submit  information 
to  the  Commission;  hold  hearings  on  relevant  issues;  and  form  committees 
and  teams  to  assist  the  Commission  in  accomplishing  its  objectives  and 
duties,  which  may  include  individuals  other  than  members  of  the  Commis- 
sion. 

Sec,  3.  Administration,  (a)  The  heads  of  executive  departments  and  agencies 
shall,  to  the  extent  permitted  by  law,  provide  the  Commission  such  informa- 
tion with  respect  to  aviation  safety  and  security  as  the  Commission  requires 
to  fulfill  its  functions. 

(b)  The  Commission  shall  be  supported,  both  administratively  and  finan- 
cially, by  the  Department  of  Transportation  and  such  other  sources  (including 
other  Federal  agencies)  as  may  lawfully  contribute  to  Commission  activities. 

Sec.  4.  General,  (a)  I  have  determined  that  the  Commission  shall  be  estab- 
lished in  compliance  vnih  the  Federal  Advisory  Committee  Act.  as  amended 
(5  U.S.C.  App.  2).  Notwithstanding  any  other  Executive  order,  the  functions 
of  the  President  under  the  Federal  Advisory  Committee  Act,  as  amended, 
shall  be  performed  by  the  Secretary  of  Transportation  in  accordance  with 
the  guidelines  and  procedures  established  by  the  Administrator  of  General 
Services,  except  that  of  reporting  to  the  Congress. 

(b)  The  Commission  shall  exist  for  a  period  of  6  months  from  the  date 
of  this  order,  unless  extended  by  the  President. 


ixTtLMJMvM  J  ?AM>db-^OAjN 


(FR  Doc.  96-21996 
Filed  8-26-96;  8:45  am) 
Billing  code  3195-01^ 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

?CFRPart52 
[FV-91-329) 

United  States  Standards  lor  Grades  of 
Frozen  Cauliflower 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  revise  the  current  voluntary  U.S. 
Standards  for  Grades  of  Frozen 
Cauliflower.  This  rule  was  developed  by 
the  Department  of  Agriculture  (USDA) 
at  the  request  of  the  American  Frozen 
Food  Institute  (AFFI)  and  the  National 
Food  Processors  Association  (NFPA).  Its 
effect  will  be  to  improve  the  standards 
by:  bringing  the  standards  in  line  with 
current  marketing  practices  and 
innovations  in  processing  techniques; 
providing  for  the  "individual  attributes" 
procedure  for  product  grading  with 
sample  sizes,  acceptable  quality  levels 
(AQL's),  toleranceb  and  acceptance 
numbers  (number  of  allowable  defects) 
being  published  in  the  standards; 
replacing  dual  grade  nomenclature  with 
single  letter  grade  designations,  such  as 
"U.S.  Grade  A"  or  "U.S.  Fancy,"  with 
"U.S.  Grade  A;"  and  providing  a 
uniform  format  consistent  with  other 
recently  revised  U.S.  grade  standards  by 
adopting  definitions  for  terms  and 
replacing  textual  descriptions  with  easy- 
to-read  tables.  This  rule  also  includes 
conforming  and  editorial  changes. 
EFFECTIVE  DATE:  September  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Room  0709,  South 
Building,  Washington,  DC  20090-6456, 
Telephone:  (202)  720-4693. 


SUPPLEMENTARY  INFORMATION:  The  USDA 
is  issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act,  (5 
U.S.C.  601  et  seq.),  the  Agricultural 
Marketing  Service,  has  considered  the 
economic  impact  on  small  entities. 

The  Agricultural  Marketing  Service 
"  (AMS)  has  certified  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act.  The  proposed  changes 
reflect  current  marketing  practices.  The 
use  of  these  standards  is  voluntary.  A 
small  entity  may  avoid  incurring  any 
additional  economic  impact  by  not 
enrploying  the  standards. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect. 

This  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the 
regulatory  review  is  to  ensure  that  the 
grade  standards  are  serving  their 
intended  purpose,  the  language  is  clear, 
and  the  standards  are  consistent  with 
AMS  policy  and  authority. 

The  Western  Technical  Advisory 
Committee  of  the  American  Frozen 
Food  Institute  (AFFI)  and  the  USDA 
Grade  Standards  Review  Subcommittee 
of  the  National  Food  Processors 
Association  (NFPA),  requested  that  the 
USDA  prepare  a  draft  revision  of  the 
U.S.  grade  standards  for  frozen 
cauliflower  in  1992.  They  requested  that 
the  draft  allow  for  the  use  of  mechanical 
trimming  devices  in  cauliflower 
processing  by  de-emphasizing  the 
importance  of  uniform  shaf)e  and 
symmetry  of  cauliflower  clusters  in  the 
standards  because  mechanical  trimmers 
now  perform  processing  operations 
previously  done  by  hand.  The 
mechanical  trimming  devices  produce 
clusters  which  are  less  uniform  in  size, 
shape,  and  symmetry  and  remove, 
partially  or  completely,  the  bud  portion 
of  the  unit.  The  absence  of  a  uniform 
shape  does  not  significantly  affect  the 
eating  quality  or  nutritional  value  of 
frozen  cauliflower. 


They  also  requested  that  the  revised 
standards  assign  individual  tolerances 
to  each  individual  quality  factor.  The 
system  of  grading,  referred  to  as 
"individual  attributes,"  will  provide 
statistically  derived  acceptable  quality 
levels  (AQL's)  based  on  the  tolerances 
in  the  current  grade  standards. 

The  discussion  draft  incorporated  the 
changes  recommended  by  AFFI  and 
NFPA.  The  draft  also  incorporated 
USDA's  policy  of  replacing  dual  grade 
nomenclature  with  single  letter  grade 
designations. 

In  the  revision,  "U.S.  Grade  A"  (or 
"U.S.  Fancy")  and  "U.S.  Grade  B"  (or 
"U.S.  Extra  Standard")  will  have  simply 
become  "U.S.  Grade  A,"  and  "U.S. 
Grade  B." 

The  USDA  prepared  a  discussion 
draft,  incorporating  the  requested  and 
editorial  changes,  and  submitted  it  to 
AFFI  and  NFPA  for  comment.  Minor 
changes  were  recommended  for  the 
draft  revision. 

In  addition  to  these  changes,  the 
revision  will  modify  the  standards  to 
present  them  in  a  simplified  easy-to-use 
format.  Consistent  with  recent  revisions 
of  other  U.S.  grade  standards, 
definitions  of  terms  and  easy-to-read 
tables  will  replace  the  textual 
descriptions.  These  changes  were 
intended  to  facilitate  better 
understanding  and  more  uniform 
application  of  the  grade  standards. 

Proposed  Rule 

A  proposed  rule  to  revise  the  U.S. 
Standards  for  Grades  of  Frozen 
Cauliflower  was  published  in  the 
Federal  Register  on  November  24, 1995 
(60  FR  57958).  A  proposal  to  revise  the 
U.S.  Standards  for  Grades  of  Frozen 
Cauliflower  was  previously  published 
in  the  Federal  Register  on  January  11, 
1993  (58  FR  3816).  A  reopening  and 
extension  of  the  comment  period  to    . 
December  31, 1993,  for  the  at  proposal 
was  published  in  the  Federal  Register 
on  May  25,  1993  (58  FR  29985). 

There  were  no  public  comments 
received  during  the  comment  period  for 
the  first  proposal.  However,  USDA 
received  comments  ft^m  Patterson 
Frozen  Foods,  Inc.  and  AFFI  regarding    . 
the  proposal,  after  the  extended 
comment  period  closed. 

The  two  commenters  suggested  that 
the  style  name  "Nuggets  or  Small 
Clusters"  should  be  used  instead  of 
"Clusters  for  Limited  Use"  due  to  the 
terms  familiarity  in  the  industry  and  the 
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marketplace.  USDA  agreed  with  the 
comment  to  change  in  style  names  to 
incorporate  familiar  names. 

Botn  commenting  parties  requested  a 
change  in  the  proposed  method  of 
determining  style  in  frozen  cauliflower 
and  the  requirements.  Both  agreed  that 
the  method  for  determining  style  should 
be  based  on  "weight"  instead  of  "count" 
and  Patterson  Frozen  Foods  also 
suggested  that  the  six  millimeter 
minimum  requirement  for  "Nuggets  or 
Small  Clusters"  style  be  removed  since 
there  is  no  maximum  size  requirement 
for  "Clusters"  style. 

Both  parties  suggested  that 
determining  "style"  by  "weight"  instead 
of  by  "count"  will  make  the  standards 
more  compatible  with  the  industry's 
practice  of  using  mechanical  trimming 
devices  which  produce  clusters  that  are 
less  uniform  in  size,  shape,  and 
symmetry. 

USDA  conducted  a  study  using 
imported  and  domestic  samples  in  10, 
16.  20.  32  and  35  ounce  package  sizes 
to  determine  the  average  counts  and 
weights  of  cauliflower  clusters. 

Based  on  the  information  collected, 
USDA  agreed  with  the  suggested  change 
to  determine  style  "by  weight"  instead 
of  "by  count"  for  "Clusters  Style"  and 
with  the  recommended  tolerance  of  10 
percent  by  weight  to  better  reflect 
industry  practices. 

USDA  disagreed  with  the  elimination 
of  the  minimum  size  requirement  in 
"Nuggets  or  Small  Clusters"  style.  The 
prerequisite  of  "appearance"  was 
incorporated  into  the  reproposal  to 
maintain  present  tolerances  for  small 
pieces  of  cauliflower  (chaff)  that  affect 
the  appearance  and  edibility  of 
"Nuggets  or  Small  Clusters"  and 
"Clusters"  style  cauliflower.  A 
definition  for  "chafT"  was  also 
incorporated  into  the  reproposal. 

The  study  conducted  Dy  USDA 
showed  that  the  average  unit  weight  of 
"Nuggets  or  Small  Clusters"  was  closer 
to  two  grams  per  unit  than  to  three 
grams  pet  unit  as  published  in  the 
initial  proposal.  The  AQL's  and 
acceptance  numbers  in  Table  II  were 
adjusted  to  reflect  the  finding. 

AFFI  and  Patterson  Frozen  Foods 
asked  that  the  definitions  for  "ricey" 
and  "fuzzy"  character  in  the  current 
standards  be  retained  in  the  revision. 
USDA  agreed  that  maintaining  the  same 
definitions  for  "ricey"  and  "fuzzy"  will 
reduce  confusion  within  the  industry.  It 
was  also  requested  that  the  term 
"mushy"  character  should  be  deleted 
and  that  its  definition  be  incorporated 
into  the  definition  for  "soft"  character. 
The  industry  believed  this  change*  will 
be  less  confusing  and  more  accurate. 
USDA  agreed  and  made  these  changes 


to  clarify  the  standards  based  on 
industry  practices. 

A  change  in  the  definition  of  "color 
defect"  was  recommended  by  the 
commenters.  It  was  suggested  that  a 
definition  differentiating  "minor"  and 
"major"  color  defects  based  on  existing 
USDA  inspection  criteria  should  be 
incorporated  into  the  "color  defect" 
definition  of  the  revision.  USDA  agreed 
with  the  change  and  incorporated  it. 
The  incorporated  changes  from  the 
inspection  criteria  will  acciu-ately  reflect 
the  method  used  in  the  food  industry  to 
evaluate  color  defects. 

Minor  changes  were  suggested  for  the 
definitions  of  the  terms  "blemished, 
fragments,  and  mechanical  damage"  to 
hplp  clarify  their  meaning.  Both 
commenters  suggested  the  term 
"discoloration"  should  be  removed  from 
the  definition  of  "blemished,"  and  the 
phrase,  "in  the  aggregate,"  should  be 
added  to  the  "minor  blemished  and 
major  blemished"  definition. 

AFFI  and  Patterson  Frozen  Foods  also 
suggested  that  the  words  "tough  or 
fibrous"  should  be  added  to  the 
definition  of  "fragments"  and  the  words 
"seriously"  and  "excessive  or"  should 
be  deleted  from  the  definition  of 
"mechanical  damage."  USDA  agreed 
with  these  changes  and  incorporated 
them  into  the  revision. 

It  was  requested  that  the  classified 
quality  factor,  "mushy  character," 
should  be  deleted  from  the  standards 
since  its  definition  has  been 
incorporated  into  the  definition  of  "soft 
character."  The  USDA  deleted  the 
classified  quality  factor  for  "mushy 
character"  and  adjusted  the  tolerance 
for  the  quality  factor,  "soft  character"  to 
reflect  the  change. 

Changes  in  the  tolerances  of  several 
"classified  quality  factors"  were 
suggested.  For  the  quality  factor  of 
"ricey  character,"  tolerances  of  15 
percent  for  "Grade  A"  and  30  percent 
for  "Grade  B"  were  preferred  by  AFFI 
and  Patterson  Frozen  Foods  because  this 
defect  is  more  common  and  less 
objectionable.  For  "soft  character",  a 
tolerance  of  5  percent  rather  than  10 
percent  was  preferred  because  it  is  more 
preventable  and  more  objectionable. 
The  USDA  has  adjusted  the  tolerances 
for  "soft  character"  and  "ricey 
character"  and  incorporated  them  into 
the  revision. 

It  was  suggested  that  the  quality  factor 
of  "color  defect"  be  divided  into  "major 
color  defects"  and  "total  color  defects." 
The  comments  suggested  tolerances  for 
the  new  factors  should  reflect  this 
change  with  3  percent  for  "major"  and 
8  percent  for  "total."  We  agreed  with 
the  changes  in  the  quality  factor  for 
color  defects  and  with  the  8  percent 


tolerance  for  "total  color  defects."  We 
did  not  agree,  however,  with  the  change 
in  the  tolerance  for  "major  color 
defects."  Such  a  change  will  present  a 
significant  deviation  from  the  tolerance 
in  the  existing  U.S.  Standards  for  Grades 
of  Frozen  Cauliflower  without  valid 
justification  as  to  why  it  should  be 
changed. 

It  was  also  suggested  that  the 
tolerance  for  mechanical  damage,  in 
Nuggets  style,  should  be  increased  to  10 
percent  for  "Grade  A"  and  20  percent 
for  'Grade  B"  to  better  reflect  the  use  of 
mechanical  trimming  devices.  USDA 
agreed  with  this  change  and 
incorporated  it  in  the  revision. 

A  copy  of  the  initial  proposed  rule 
was  provided  to  the  Agricultural 
Research  Service  (ARS)  for  help  in 
identifying  studies,  data  collection  or 
other  information  relevant  to  the 
possible  effect  of  the  revision  on 
pesticide  use.  ARS  reported  that  they 
were  unable  to  find  much  information 
on  the  subject.  The  information  that  was 
found  by  ARS  proved  not  to  be  relevant. 

The  changes  and  issues  raised  by  the 
comments  regarding  the  first  proposed 
rule  supported  publishing  another 
proposed  rule  that  was  published  in  the 
Federal  Register  (60  FR  57958)  on 
November  24,  1995,  with  a  60  day 
comment  period.  In  response  to  that 
proposed  rule  the  only  comment 
received  was  from  AFTI,  which  agreed 
with  this  revision.  Accordingly,  this 
final  rule  will  modify  the  standards  to 
a  simplified  easy-to-use  format, 
consistent  with  recent  revisions  of  other 
U.S.  grade  standards,  with  definitions  of 
terms  and  easy-to-read  tables  that  will 
replace  the  textual  descriptions.  This 
final  rule  is  intended  to  facilitate  better 
understanding  and  more  uniform 
application  of  the  grade  standards. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling,  Frozen  foods,  Fruit  juices. 
Fruits,  Reporting  and  record  keeping 
requirements,  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  52  is  amended  to 
read  as  follows: 

PART  52— PROCESSED  FRUITS  AND 
VEGETABLES.  PROCESSED 
PRODUCTS  THEREOF.  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS ' 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 


'  Among  such  other  processed  food  products  are 
the  following:  Honey;  molasses,  except  for 
stockfeed;  nuts  and  nut  products,  except  oil:  sugar 
(cane,  beet,  and  maple);  sirups  (blended),  sirups. 
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Authority:  7  U.S.C  1621-1627. 

2.  In  part  52,  Subpart— United  States 
Standards  for  Grades  of  Frozen 
Cauliflower,  is  revised  to  read  as 
follows: 

Subpart— United  States  Standards  for 
Grades  of  Frozen  Cauliflower 

Sec. 

52.721  Product  description. 

52.722  Styles. 

52.723  Requirements  for  style. 

52.724  Definitions  of  terms. 

52.725  Grades. 

52.726  Factors  of  quality. 

52.727  Requirements  for  classified  quality 
factors. 

52.728  Sample  size. 

52.729  Acceptance  criteria. 

Subpart— United  States  Standards  for 
Grades  of  Frozen  Cauliflower 

§52.721     Product  description. 

Frozen  cauliflower  is  prepared  from 
fresh  flower  heads  of  the  cauliflower 
plant  (Brassica  oleracea  botrytis)  by 
trimming,  washing,  and  blanching  and 
is  frozen  and  maintained  at 
temperatures  necessary  for  preservation 
of  the  product. 

§  52.722     Styles. 

(aj  Clusters  mean  individual  segments 
of  trimmed  and  cored  cauliflower  heads, 
which  measure  not  less  than  20  mm 
(0.75  in)  in  the  greatest  dimension 
across  the  top  of  the  unit. 

(b)  Nuggets  or  Small  Clusters  mean 
individual  segments  of  trimmed  and 
cored  cauliflower  heads,  which  measure 
from  6  mm  (0.25  in)  to  less  than  20  mm 
(0.75  in)  in  the  greatest  dimension 
across  the  top  of  the  unit 

§52.723    Requirements  for  style. 

(a)  Clusters  style.  A  maximum  of  10%, 
by  weight,  of  clusters  less  than  20  mm 
(0.75  in)  in  the  greatest  dimension 
across  the  top  of  the  xmit  are  allowed. 

(b)  Nuggets  style.  A  maximimi  of  20%, 
by  weight,  of  clusters,  20  mm  (0.75  in) 
or  greater,  and  a  maximum  of  10%,  by 
weight,  of  clusters  less  than  6  mm  (0.25 
in)  in  the  greatest  dimension  across  the 
top  of  the  unit  are  allowed. 

§  52.724    Definitions  of  terms. 

(aj  Acceptable  quaiity  level  (AQL) 
means  the  maximum  percent  of 
defective  units  or  the  maximum  number 
of  defects  per  hundred  units  of  product 
that,  for  the  purpose  of  acceptance 
sampling,  can  be  considered  satisfactory 
as  a  process  average. 

(b)  Appearance.  Good  appearance 
means  that  the  overall  appearance  or 
edibility  of  the  cauliflower  is  not 


except  bom  graia;  taa,  cocoa,  cofiee,  spices, 
condinients. 


materially  affected  and;  for  clusters 
style,  a  maximuim  of  5%,  by  weight,  of 
chaff  is  allowed  for  the  sample  unit.  For 
nuggets  style,  a  maximum  of  10%,  by 
weight,  of  chaff  is  allowed  for  the 
sample  unit. 

(c)  Blemished  means  the  cluster  is 
affected  or  damaged  by  pathological 
injury,  insect  injury,  or  any  other  injiuy, 
which  singly  or  in  combination,  affects 
the  appearance  or  eating  quality  of  the 
unit. 

(1)  Minor  blemished  means  a  unit 
with  a  dark  blemish(s),  which  in  the 
aggregate,  exceeds  the  area  of  a  circle  4 
mm  (0.16  in)  in  diameter  but  not  6  mm 
(0.25  in)  or  a  light  blemish(s),  which  in 
the  aggregate,  exceeds  the  area  of  a 
circle  6  mm  (0.25  in)  in  diameter. 

(2)  Major  blemished  means  a  unit 
with  a  dark  blemish(s),  which  in  the 
aggregate,  exceeds  the  area  of  a  circle  6 
mm  (0.25  in)  in  diameter. 

(d)  Chaff  mean  individual  segments  of 
trimmed  and  cored  cauliflower  material, 
with  and  without  head  material,  which 
measure  less  than  6  mm  (0.25  in)  in  its 
greatest  dimension. 

(e)  Character  means  the  extent  of 
firmness  and  compactness  of  the  cluster 
and  its  degree  of  freedom  from  fuzzy, 
ricey  and  soft  units. 

(1)  Fuzzy  character  means  a  cluster 
with  sections  of  head  that  have 
elongated  individual  flowers  (or 
pedicels)  that  result  in  a  very  fuzzy 
appearance. 

(2)  Ricey  character  means  a  cluster 
with  sections  of  head  on  which  the 
ultimate  branches  have  become 
elongated,  causing  the  flower  clusters  to 
separate  and  present  a  loose  or  open  and 
sometimes  granular  appearance. 

(3)  Soft  character  means  a  cluster  that 
is  limp  and  flabby  and  the  flesh  yields 
readily  when  handled. 

(f)  Color  defect. 

(1)  Minor  means  that  after  cooking, 
the  cluster  possesses  a  color  that  is  more 
than  slightly  darker  than  light  cream  to 
dark  cream. 

(2)  Major  means  that  after  cooking,  the 
cluster  possesses  a  color  that  is 
seriously  darkened  or  discolored. 

(g)  Core  material  means  the  loose  or 
attached  center  portion  of  the 
cauliflower  head  which  is  tough  or 
fibrous. 

(h)  Defect  means  any  nonconformance 
of  a  unit(s)  of  product  from  a  specified 
requirement  of  a  single  quality 
characteristic. 

(i)  Fragment  means  a  stem  or  other 
cauliflower  material  without  head 
material  that  is  6  mm  (0.25  in)  or  greater 
in  the  greatest  dimension  (excluding 
tough  or  fibrous  core  material,  loose 
leaves,  and  chaff). 


(j)  Loose  leaves  mean  leaf  material, 
exclusive  of  small  tender  leaves,  that  are 
detached  from  the  stem. 

(k)  Mechanical  damage  means  that 
the  appearance  of  the  unit  is  affected  by 
trimming,  or  the  unit  is  crushed  or 
broken  to  the  extent  that  the  app>earance 
is  materially  affected. 

(1)  Normal  flavor  and  odor  means  that 
the  cauliflower,  before  and  after 
cooking,  has  a  flavor  and  odor  that  is 
normal  and  is  free  from  objectionable 
flavors  and  odors. 

(m)  Sample  unit  means  the  amount  of 
product  specified  to  be  used  for  grading. 
For  varietal  characteristics,  flavor  and 
odor  and  appearance,  a  sample  imit  is 
the  entire  container.  For  blemishes, 
character,  color,  core  material, 
fragments,  mechanical  damage  and 
loose  leaves,  a  sample  unit  is  100  grams 
for  Nuggets  Style  and  50  units  for 
Ousters  Style.  It  may  be: 

(1)  The  entire  contents  of  a  container; 

(2)  A  portion  of  the  contents  of  a 
container;  or 

(3)  A  combination  of  the  contents  of 
two  or  more  containers. 

(n)  Tolerance  (TOL.)  means  the 
percentage  of  defective  units  allowed  for 
each  quaiity  factor  for  a  specific  sample 
size. 

(0)  Unit  means  one  cluster  or  piece  of 
cauliflower. 

§52.725    Grades. 

(a)  U.S.  Grade  A  is  the  quality  of 
frozen  cauliflower  that  meets  the 
following  prerequisites  in  which  the 
cauliflower: 

(1)  Has  similar  varietal  characteristics, 

(2)  Has  a  normal  flavor  and  odor; 

(3)  Has  a  good  appearance;  and 

(4)  Is  within  the  limits  for  defects  as 
specified  in  Tables  I  and  II,  of  this 
subpart,  as  appUcable  for  the  style  in 
§52.727. 

(b)  U.S.  Grade  B  is  the  quality  of 
frtjzen  cauliflower  that  meets  the 
following  prerequisites  in  which  the 
cauliflower: 

(1)  Has  similar  varietal  characteristics; 

(2)  Has  a  normal  flavor  and  odor; 

(3)  Has  a  good  appearance;  and 

(4)  Is  within  the  limits  for  defects  as 
specified  in  Tables  I  and  H,  of  this 
subpart  as  applicable  for  the  style  in 
§52.727. 

(c)  Substandard  is  the  quality  of 
frozen  cauhflower  that  fails  to  meet  the 
requirements  of  U.S.  Grade  B. 

§52.726     tractors  c' qjailt> 

The  grade  of  frozen  cauliflower  is 
based  on  meeting  the  requirements  for 
the  following  factors: 

(a)  Prerequisites; 

(1)  Varietal  characteristics; 

(2)  Flavor  and  odor;  and 
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(3)  Appearance. 

(b)  Classified  Quality  Factors; 

(1)  Major  blemished; 

(2)  Total  blemished  (Major  and 

Minor). 
;  *i  Fii/,7.\  character; 


(4)  Rlcey  character; 

(5)  Soft  character; 

(6)  Major  color  defects; 

(7)  Total  color  defects  (Major  and 
Minor); 

(8)  Core  material; 


(91  Fragments; 

(10)  Loose  leaves:  and 

(11)  Mpt.hariiral  damage. 

§  52.727     Requirements  for  classified 
quality  factors 


"ABuF  I  — AQL's  AND  Tolerances  (Tol)  for  Defects  in  Clusters  Style  Based  on  so  un  ^s  of  Prodl 

Sample  Units,  50x13=650  Units 


-:)R  13 


Sample  Units  x  Sample  Unit  Size 


Units  of  Product 


Defects 


Maior  Biemisne<l  

^otal  Blemisne<j  ; Major  A  Minor)  .. 

'^Lizzy  "haracteer  „ , 

Picey  Character     «.« , 

Sott  Characte?        „ 

Maior  Color  Defect 

"otai  Color  Detect   Maicx  ^  M:nor) 

Core  Material  „ ..„ 

fragments       

Mecnanicai  Damage     

LOose  Leaves  ,eacn  piece)  ........... 

Major  Blemished 

Total  Blerrushed  iMaKir  .4  Minor)  .. 

fuzzy  Character     

Ricev  Character     

Soft  Character        

Major  Coior  Defect  

Total  Color  Defect  .'Maior  &  Minor) 

Core  Material  

Fragments     _...... 

Mechanical  Damage 

Loose  Leaves  (each  piece) 


AQL 


TOL 


Grade  A 


3.8 

8.2 

1.3 

8.2 

0.612 

0.612 

6.4 

2.17 

3.8 

8.2 

2.17 


5.0 

10.0 

2.0 

10.0 

1.0 

1.0 

8.0 

3.0 

5.0 

10.0 

3.0 


Grade  B 


8.2 
13.0 

6.4 
13.0 

2.9 

3.8 
13.8 

3.8 

8.2 
17.6 

6.4 


10.0 
15.0 

8.0 
15.0 

4.0 

5.0 
16.0 

5.0 
10.0 
20.0 

8.0 


1x50 


50 


3x50 


150 


6x50 


300 


13x50 


650 


21x50 


1050 


29x50 


1450 


Acceptance  numbers 


9 
18 

4 
18 

2 

2 
15 

6 

9 
18 

6 


17 

33 

7 

33 

4 

4 

26 
11 
17 
33 
11 


33 
65 
13 
65 
7 
7 
52 
20 
33 
65 
20 


50 

101 

20 

101 

10 

10 

80 

31 

50 

101 

31 


67 
137 

26 
137 

14 

14 
108 

41 

67 
137 

41 


Acceptance  numbers 


7 
10 

6 
10 

3 

4 
11 

4 

7 
13 

6 


18 

26 

15 

26 

8 

9 

27 

9 

18 

34 

15 


33 
4S 
26 
48 
13 
17 
51 
17 
33 
63 
26 


65 
98 
52 
98 
26 
33 

104 
33 
65 

130 
52 


101 
154 

80 
154 

39 

50 
163 

50 
101 
205 

80 


137 

209 

108 

209 

53 

67 

221 

67 

137 

279 

108 


Table  il— aQls  and  Tolerances  (Tol.)  for  Defects  in  Nuggets  or  Small  C  js^eps  Style  Based  on  ioo 

Grams  of  Product  for  13  Sample  Units,  100x13=  1300  Unrs 


Sample  Units  <  Sanpie  Unit  Size 


Grams  of  '^'oolic 


Detects 


Major  Blemistied  

Total  Blemished   Maior  ■s  Minor)  .. 

Fuzzy  Character    _ 

Ricey  Character 

Soft  Character    „.... 

Major  Color  Detect  

Total  Color  Detect   MaiO'  ^  Minor) 

Core  Material  

F  ragments      

Mechanical  Damage    ., 

LtHDse  Leaves  ;each  piece)  _ 

Major  Blemished 

"^otal  Blemished  1  Maior  &  Minor)  .. 

Fuzzv  Character  

Ricev  Character     

Soft  Character       

Major  Color  Detect  _. 


AQL 


TOL 


Grade  A 


3.8 
8.2 
1.3 
8.2 
0.612 

2.17 
8.2 

2.17 
3.8 
8.2 
3.8 


5.0 
10.0 

2.0 
10.0 

1.0 

3.0 
10.0 

3.0 

5.0 
10.0 

5.0 


Grade  B 


8.2 

13.0 
6.4 

13.0 
2.9 
6.4 


10.0 

15.0 

8.0 

15.0 

4.0 

8.0 


1x100 


100 


3x100 


300 


6x100 


600 


13x100 


1300 


21x100 


2100 


29x100 


2900 


Acceptance  numbers  (grams) 


7 
13 

3 
13 

2 

4 
13 

4 

7 
13 

7 


17 

33 

7 

33 

4 
11 
33 
11 
17 
33 
17 


31 
61 
12 
61 
7 
19 
61 
19 
31 
61 
31 


61 
123 

23 
123 

12 

37 
123 

37 

61 
123 

61 


94 
194 

36 
194 

19 

56 
194 

56 

94 
194 

94 


127 
263 

48 
263 

24 

76 
263 

76 
127 
263 
127 


Acceptance  numbers  (grams) 


13 
18 
10 
18 
6 
10 


33 
48 
26 
48 
13 
26 


61 
91 
48 
91 
24 
48 


123 

189 

98 

189 

48 

98 


194 

298 
'53 
298 
74 
153 


263 
407 
208 
407 
99 
208 
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Total  Color  Defect  {Ma)Of  &  Minor) 

Core  Material  

Fragrr>ents  „ ., 

Mechanical  Damage  .-„ 

Loose  Leaves  leach  piece)  


13.8 
2.17 

3.8 
17.6 

6.4 


16.0 
3.0 
5.0 

20.0 
8.0 


19 

4 

7 

24 

10 


51 
11 
17 
63 
26 


96 
19 
31 
121 
48 


200 
37 
61 

251 
98 


316 

56 

94 

398 

153 


430 
76 
127 
544 
208 


§52.728    Sample  Size. 

The  sample  size  used  to  determine 
whether  the  requirements  of  these 
standards  are  met  shall  be  as  specified 
in  the  sampling  plans  and  procedures  in 
the  "Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Products"  (7  CFR  52.1  through  52.83). 

§52.729    Acceptance  criteria. 

(a)  Style.  A  lot  of  frozen  cauhflower, 
is  considered  as  meeting  the 
requirements  for  style  if  the 
requirements  in  §  52.723,  as  applicable, 
are  not  exceeded. 

(b)  Quality  Factors.  A  lot  of  frozen 
cauliflower  is  considered  as  meeting  the 
requirements  for  quality  if: 

(1)  The  prerequisites  specified  in 
§52.726  are  met;  and 

(2)  The  Acceptance  Numbers  in  Table 
I  or  n  in  §  52.727,  as  apphcable,  are  not 
exceeded. 

(c)  Single  Sample  Unit.  Each 
unofficial  sample  unit  submitted  for 
quality  evaluation  will  be  treated 
individually  and  is  considered  as 
meeting  requirements  for  quality  and 
style  if: 

(1)  The  prerequisites  specified  in 
§52.726  are  met;  and 

(2)  The  requirements  for  style  in 

§  52.723  and  the  Acceptable  Quality 
Levels  (AQL's)  in  Tables  I  &  11  in 
§  52.727,  as  applicable,  are  not 
exceeded. 

Dated:  August  21. 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  96-21783  Filed  8-26-96;  8:45  am] 
BILUNG  COOe  3410-02-P 


Farm  Service  Agency 
Commodity  Credit  Corporation 

7  CFR  Parts  704  and  1410 
RIN  0560-AE84 

1986-1990  Conservation  Reserve 
Program;  1991-2002  Conservation 
Reserve  Program 

agency:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  modifies 
provisions  for  the  Conservation  Reserve 


Program  (CRP)  which  were  addressed  in 
rules  pubUshed  on  May  8, 1995  (60  FR 
22456]  and  March  15,  1996  {61  FR 
10671)  concerning  the  opportunity  for 
early  release  of  certain  acreage  &X)m  the 
CRP.  The  modifications  reflect  new 
provisions  enacted  in  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (1996  Act).  This  rule  also 
sets  out  other  modifications  to  reflect 
new  provisions  in  the  1996  Act  and  to 
make  technical  corrections  and  other 
minor  modifications  to  the  rule.  These 
additional  modifications  include: 
revisions  of  the  "contour  grass  strip" 
and  "filterstrip"  definitions  to  remove 
size  limitations;  a  correction  of  a 
landlord-tenant  reference  in  the  rule;  a 
reassignment  of  provisions  dealing  with 
the  preservation  of  cropland  bases;  and 
technical  changes  to  reflect  a 
Department  of  Agriculture  (USDA) 
reorganization.  Further,  this  rule  also 
updates  the  base  period  for  the  cropping 
history  needed  to  enter  cropland  into 
the  CRP. 

DATES:  This  rule  is  effective  August  27, 
1996.  Comments  concerning  this  rule 
should  be  received  by  October  28, 1996, 
to  be  assured  consideration. 
ADDRESSES:  Comments  and  requests  for 
additional  information  should  be 
directed  to  Cheryl  Zavodny, 
Conservation  and  Environmental 
Protection  Division,  FSA.  P.O.  Box 
2415,  STOP  Box  0513,  Room  4768-S, 
Washington.  DC  20013-2415,  telephone 
202-720-7333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Zavodny,  (202)  720-7333. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  has  been  determined 
to  be  significant  and  was  reviewed  by 
OMB  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibifity  Act  is  not 
applicable  to  this  interim  rule  because 
neither  FSA  nor  the  Commodity  Credit 
Corporation  (CCC)  is  required  by  5 
U.S.C.  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this  rule 


does  not  have  a  significant  impact  on 
the  environmental,  historical,  social  or 
economic  resources  of  the  Nation. 
Therefore,  it  has  been  determined  that 
these  actions  vfiW  not  require  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  46  FR 
29115  (June  24,  1983). 

Federal  Domestic  Assistance  Program 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  foimd 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies,  is 
the  Conservation  Program-10.069. 

Paperwork  Reduction  Act 

The  previous  information  collection 
under  OMB  control  number  0560-0125 
has  been  reinstated  with  changes  and 
has  received  emergency  clearance.  A 
regular  information  collection 
submission  will  be  submitted  pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  v^ath  Executive  Order 
12778.  The  provisions  of  this  rule  are 
not  retroactive  and  preempt  State  and 
local  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  action  may  be  brought 
in  a  Federal  court  of  competent 
jurisdiction,  the  administrative  appeal 
rights  afforded  program  participants  at  7 
CFR  parts  11,  624,  and  780  must  be 
exhausted. 

Background 

Current  regulations  in  7  CFR  part  704 
and  7  CFR  part  1410  implement  the 
CRP,  which  was  first  authorized  by  Title 
Xn  of  the  Food  Security  Act  of  1985 
(1985  Act).  Acreage  enrolled  in  signups 
held  from  1986  through  1990  are 
controlled  by  regulations  in  7  CFR  part 
704  whereas  acreage  enrolled  in 
subsequent  signups  is  controlled  under 
part  1410.  In  the  CRP,  the  CCC  pays 
owners  and  operators  of  highly  erodible 
and  other  environmentally  sensitive 
cropland  to  convert  the  land  to  a 
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conserving  use  cover  for  a  period  of  at 
least  10  years.  Because  of  a  desire  to 
redirect  CRP  to  more  sensitive  land, 
interim  rules  published  May  8. 1995, 
and  March  15.  1996,  allowed  for  an 
early  release  of  some  acreage  from  some 
contracts.  Subsequently,  in  the  1996 
Act.  enacted  on  April  4. 1996,  OIP 
enrollments  were  re-authorized  through 
2002,  and  with  respect  to  existing 
contracts  it  was  provided  that  certain 
CRP  participants  could  unilaterally 
obtain  an  early  release  of  contracts 
entered  into  before  January  1,  1995,  if 
the  contract  had  been  in  effect  for  at 
least  5  years.  Under  the  statute,  there  is 
a  60  day  waiting  period  before  the 
application  to  terminate  is  effective. 
Tnat  termination  will  not  relieve  the 
participant  of  liability  for  a  pre-existing 
contract  violation.  The  1996  Act 
provides  that  land  which  is  not  eligible 
for  the  early  termination  includes 
filterstrips,  grass  waterways,  riparian 
areas,  field  windbreaks,  shelterbelts, 
shallow  water  areas,  acreage  with  an 
erodibility  index  of  more  than  15,  and 
other  lands  of  high  environmental  value 
(including  wetlands!,  as  may  be 
determined  by  the  Secretary.  This  rule 
implements  those  provisions  and 
modifies  the  May  1995,  and  March 
1996,  interim  rules  accordingly.  In 
addition.  Title  HI  of  the  1996  Act  (which 
covers  a  number  of  conservation  issues 
for  the  CRP  and  other  programs)  allows 
for  the  Secretary  to  permit  technical 
assistance  in  connection  with  the 
creation  of  new  enrollments  to  be 
obtained  from  private  sources.  That 
provision  has  also  been  incorporated 
into  the  regulations.  Other  changes  to 
reflect  the  new  legislation  include 
modifications  in  the  1996  rule  which 
change  the  CRP  statute  to  reduce  from 
3  to  1  the  number  of  years  which  an 
owner  or  operator  of  cropland  must 
have  that  status  prior  to  offering  land  for 
enrollment  in  the  CRP. 

In  addition,  this  rule  makes  certain 
technical  changes  to  the  rule.  These 
include:  (1)  Affording  more  flexibility  in 
enrollments  by  removing  size  limits  in 
the  definitions  of  filterstrip  and  contour 
grass  strip;  (2)  correcting  the  reference 
to  the  general  regulations  governing 
landlord-tenant  matters  and 
assignments  and  moving  the  reference 
concerning  the  preservation  of  cropland 
bases  from  its  former  position  in  part 
719,  and;  (3)  changing  references  from 
SCS  to  Natural  Resources  Conservation 
Service. 

Further,  the  rule  is  amended  to 
change  the  1986-1990  base  period 
previously  used  to  determine  whether 
land  qualifies  as  cropland  for  CRP 
purposes.  The  new  base  period  will  be 
a  1992-1996  base  period.  This  is  to 


UMI 


insiu«  that  the  limitations  of  the 
program  to  cropland  are  applied  as  fully 
as  possible  consistent  with  the  goals  of 
the  program. 

The  Department  seeks  public 
comment  regarding  the  acreage 
determined  ineligible  for  early  release. 
The  Secretary  determined,  in  addition 
to  the  acreage  excluded  by  statute, 
acreage  enrolled  under  wetland  criteria 
during  signup  periods  8  and  9  and 
acreage  on  which  a  CRP  useful  life 
easement  is  filed  will  not  be  eligible.  A 
cost/benefit  analysis  was  conducted  to 
evaluate  two  options  concerning  the 
types  of  eiu-olled  acreage  that  would  not 
be  eligible  for  early  release  under  this 
rule.  The  first  (selected)  option  included 
the  acreage  and  cover  types  listed  in 
sections  704.20  and  1410.116.  The 
second  option  added  wetland  not 
enrolled  in  the  eighth  and  ninth 
signups,  buffer  acreage  for  all  wetland, 
wellhead  protection  acres,  and  acres 
affected  by  scour  erosion  to  the  list. 
About  1.7  million  fewer  acres  would  be 
eligible  for  early  release  under  the 
second  option  and  almost  110,000  fewer 
acres  would  have  been  released  early. 
The  increased  plantings  from  the  higher 
amount  of  early  release  acreage  under 
the  first  option  would  have  minimal 
impacts  on  farm  prices  and  income.  CRP 
payments  would  be  $6  million  lower 
under  the  second  option,  if  none  of  the 
withdrawn  acres  are  replaced  with  new 
enrollments  until  after  they  would  have 
normally  expired.  The  loss  of 
environmental  benefits  under  the  first 
option  would  be  only  slightly  larger 
than  under  the  second  option.  For 
additional  information  or  to  obtain  a 
copy  of  the  cost/benefit  analysis,  contact 
Tom  Browning,  USDA/FSA/EPAS,  P.O. 
Box  2415  STOP  0519,  Washington,  D.C. 
20013-2415. 

This  interim  rule  had  a  statutory 
requirement  to  be  issued  within  90  days 
foUovdng  enactment  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  on  April  4, 1996,  as 
required  by  Section  1243(c)  of  the  1985 
Act,  as  amended  by  the  1996  Act. 
Because  the  modifications  in  this  rule 
are  required  by  law,  technical  in  nature, 
do  not  limit  any  entitlement,  and/or 
involve  the  provisions  of  immediate 
benefits  provided  for  in  the  1996  Act,  it 
has  been  determined  that  the  delay  of 
this  rule  pending  comment  would  be 
contrary  to  both  the  law  and  the  public 
interest. 

List  of  Subiects 

7  CFR  Part  704 

Administrative  practices  and 
procedures.  Base  protection, 
Conservation  plan,  Contracts, 


Environmental  indicators.  Natural 
resources,  and  Technical  assistance. 

7  CFR  Part- 1410 

Administrative  practices  and 
procedures,  Base  protection. 
Conservation  plan.  Contracts, 
Environmental  indicators.  Natural 
resources,  and  Technical  assistance. 

Accordingly,  7  CFR  parts  704  and 
1410  are  amended  as  follows: 

PART  704— 1986-1990 
CONSERVATION  RESERVE  PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  704  continues  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c;  16 
U.S.C.  3801-3847. 

§704.1    [Amended] 

2.  Section  704.1  is  amended  by 
adding  ",  as  amended"  after  "(Pub.  L. 
99-198)." 

§704.2    [Amended] 

3.  Section  704.2(a)(23)  is  amended  by 
adding  the  words  "or  as  otherwise 
authorized  by  the  Secretary"  after  the 
word  "Department." 

§704.3    [Amended] 

4.  Section  704.3  is  amended  in 
paragraph  (a)  by  removing  the  words 
"State  ASC  Committees  (STC)  and 
County  ASC  Committees  (COC)"  and 
adding  in  their  place  the  words  'State 
FSA  committees  (STC)  and  county  FSA 
committees  (COC)";  in  paragraph  (b)  by 
removing  th^  words  "Soil  Conservation 
Service  (SCS)"  and  adding  in  their  place 
the  words  "Natural  Resources 
Conservation  Service  (NRCS)";  in 
paragraph  (d)  by  removing  the  words 
"Extension  Service  (ES)"  and  adding  in 
their  place  "Cooperative  State  Research, 
Education  and  Extension  Service". 

§704.7    [Amended] 

5.  Section  704.7  is  amended  in 
paragraph  (a)(3)(ii)  by  removing  "SCS" 
and  adding  in  its  place  "NRCS";  in 
paragraph  (d)(4)  by  removing  the  word 
"exceeded"  and  adding  the  word 
"adjusted"  in  its  place  and  by  removing 
"SCS"  and  adding  "NRCS"  in  its  place; 
in  paragraphs  (e)(1)  and  (e)(8)  by 
removing  "SCS"  and  adding  "NRCS"  in 
its  place. 

§704.9    [Amended] 

6.  Section  704.9  is  amended  in 
paragraph  (a)  by  removing  the  words 
"Soil  Conservation  Service  (SCS)"  and 
adding  the  words  "NRCS  or  another 
source  as  approved  by  the  NRCS,  in 
consultation  with  FSA"  in  its  place;  in 
paragraphs  (b)  and  (d)  by  removing 
"SCS"  and  adding  in  its  place  "NRCS." 
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§704  18    [Amended] 

7.  Section  704.18  is  amended  by 
removing  the  words  "part  709, 
Assignment  of  Payment"  and  adding  in 
their  place  the  words  "part  1404, 
Assignment  of  Payments." 

8.  Section  704.20  is  amended  in 
paragraph  (b)  by  removing  "SCS"  and 
adding  in  its  place  "NRCS",  and 
paragraph  (a)(4)  is  revised  to  read  as 

fnllnws: 

§  704.20    Coniraci  modifications. 

(a)  *  •  * 

(4)  Terminate  contracts  enrolled  in 
CRP  before  January  1, 1995,  which  have 
been  in  effect  for  at  least  5  years  as 
determined  by  CCC.  Contract  acreage 
located  within  an  average  of  100  feet  of 
a  perermial  stream  or  other  permanent 
waterbody,  on  which  a  CRP  easement  is 
filed,  that  was  enrolled  under  the 
wetland  eligibility  criteria  estabUshed  in 
signup  periods  eight  and  nine,  and 
contract  acreage  on  which  there  exist 
the  following  practices  installed  or 
developed  as  a  result  of  participation  in 
the  CRP  or  are  otherwise  required  by  the 
NRCS  local  Field  Office  Technical 
Guide  are  not  eligible  for  termination 
prior  to  the  expiration  date  of  the 
contract  as  provided  in  this  paragraph: 
grass  waterways;  Biter  strips;  shallow 
water  areas  for  wildlife;  bottomland 
timber  established  on  wetlands;  field 
windbreaks;  and,  shelterbelts.  In 
addition,  for  any  land  for  which  an  early 
termination  is  sought,  the  land  must 
have  an  EI  of  15  or  less.  With  respect  to 
any  terminations  made  under  this 
paragraph  (a)(4): 

(i)  The  termination  shall  become 
effective  60  days  from  the  date  the 
participant(s)  submits  notification  to 
CCC  of  the  participant's  desire  to 
terminate  the  contract; 

(ii)  Acreage  terminated  under  this 
provision  is  eligible  to  be  re-offered  for 
CRP  during  future  signup  periods 
providing  the  acreage  otherwise  meets 
the  eligibiUty  criteria  established  for 
that  signup;  and, 

(iii)  Participants  shall  be  required  to 
meet  conservation  compliance 
requirements  of  7  CFR  part  12  to  the 
extent  applicable  to  other  land. 


§7{)4.2'l     [Amended] 

9.  Section  704.24  is  amended  by 
removing  all  references  therein  to 
"SCS"  and  adding  in  their  place 
"NRCS." 

§704.26     [Amended] 

10.  Section  704.26  is  amended  by 
removing  "713.109  and  713.150"  and 
adding  in  its  place  "1413.150." 


§704.27    [Amended] 

11.  Section  704.27  is  amended  in 
paragraph  (b)  by  removing  "SCS"  and 
adding  in  its  place  "NRCS." 

12.  Section  704.30  is  amended  by 
adding  paragraph  (c)  as  follows: 

§  704.30     Miscelianeous. 
***** 

(c)  Cropland  acreage  established  and 
maintained  in  vegetative  cover  under 
CRP,  including  approved  volunteer 
cover,  shall  retain  its  cropland 
classiHcation  for  the  period  of  time  that 
the  cover  is  maintained  or  as  otherwise 
established  by  the  Deputy 
Administrator. 

PART  1 41  lO-^...  1991  ^,1995 
CONSERVATION  RESERVE  PROGRAM 

i>3.  The  authoniy  (jitation  lor  /  >^r  K 
Part  1410  continues  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c;  16 
U.S.C  3831-3847. 

14.  The  title  of  Part  1410  is  amended 
by  removing  "1991-95"  and  adding 
"1991-2002"  in  its  place. 

§1410.1    [Amended] 

15.  Section  1410.1  is  amended  by 
adding,  "as  amended"  after  "Food 
Security  Act  of  1985." 

§1410.2    [Amended] 

16.  Section  1410.2  is  amended  by: 
removing  the  words  "Soil  Conservation 
Service  (SCS)"  in  paragraph  (f)(2)  and 
adding  "NRCS"  in  their  place;  in 
paragraph  (h)  removing  the  words 
"Extension  Service  (ES)"  and  adding  in 
their  place  the  words  "Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)";  and  redesignating 
paragraphs  (g)  and  (h)  as  (h)  and  (i) 
respectively. 

17.  Section  1410.2  is  further  amended 
by  revising  paragraphs  (a)  and  (f)(1)  and 
adding  a  new  paragraph  (g),  to  read  as 
folloMTs: 

§1410.2    Aaminist.'-ation. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President,  Commodity 
Credit  Corporation  (CCC),  and  the 
Administrator,  Farm  Service  Agency 
(FSA),  through  the  Deputy 
Administrator  for  Farm  Programs,  FSA. 
In  the  field,  the  regulations  in  this  part 
will  be  administered  by  the  State  and 
county  FSA  committees  ("State 
committees"  and  "coimty  committees," 
respectively). 
***** 

(f)(1)  The  erosion  index  (EI), 
suitability  of  land  for  permanent 
vegetative  or  water  cover,  factors  for 


determining  the  likelihood  of  improved 
water  quality,  and  adequacy  of  the 
planned  practice  to  achieve  desired 
objectives,  shall  be  determined  by  the 
Natural  Resource  Conservation  Service 
(NRCS)  in  accordance  with  the  local 
field  office  technical  guide  or  other 
guidelines  deemed  appropriate  by  the 
NRCS,  except  that  no  such 
determination  by  the  NRCS  shall 
compel  CCC  to  execute  a  contract  which 
CCC  does  not  believe  will  serve  the 
purposes  of  the  program  established  by 
this  part. 
***** 

(g)  State  FSA  committees,  with  NRCS. 
may  develop  a  State  ranking  process  to 
evaluate  acreage  based  on  State  specific 
goals  and  objectives.  Such  STC's  may 
choose  between  developing  a  State 
ranking  process  or  utilizing  a  national 
ranking  process.  States'  ranking 
processes  shall  be  develop>ed  based  on 
recommendations  from  State  Technical 
committees,  follow  national  guidelines, 
and  be  approved  by  the  Deputy 
Administrator." 


§1410.3    [Amended] 

18.  Section  1410.3(b)  is  amended  by: 
removing  the  definition  of  "SCS"; 
placing  the  definition  of  "FSA"  in  its 
correct  alphabetical  position;  and  in  the 
definition  of  "Highly  erodible  land" 
removing  "SCS"  and  adding  "NRCS"  in 
its  place. 

19.  Section  1410.3(b)  is  further 
amended  by  adding,  at  its  appropriate 
alphabetical  location,  a  new  definition 
for  "NRCS"  and  by  revising  the 
definitions  of  "Contour  grass  strip", 
"Filterstrip",  and  "FSA",  to  read  as 
follows: 


"Contour grass  strip  means  a 
vegetation  area  that  follows  the  contour 
of  the  land,  whose  width  is  determined 
by  the  NRCS  local  office  Field  Office 
Technical  Guide  and  whose  designation 
is  included  as  a  contour  grass  strip  by 
a  conservation  plan  required  under  this 
part;" 
•        *        *        •        • 

"Filterstrip  means  a  strip  or  area  of 
vegetation  of  a  width  determined 
appropriate  for  the  purpose  by  the 
NRCS  local  office  Field  Office  Technical 
Guide;'^ 

"FSA  means  the  Farm  Service  Agency 
of  the  United  States  Department  of 
Agriculture;" 
***** 

"NBCS  means  the  Natural  Resources 
Conservation  Service  of  the  United 
States  Department  of  Agriculture;" 
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20.  Section  1410.13  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1410.13    Miscellaneous. 

*         •         •         •         * 

fd)  Cropland  acreage  established  and 
maintained  in  vegetative  cover  under 
CRP,  including  approved  volunteer 
cDver.  shall  retain  its  cropland 
classification  for  the  period  of  time  that 
the  cover  is  maintained  or  as  otherwise 
established  by  the  Deputy 
Administrator. 

§1410.102    [Amenctad] 

21  Section  1410.102  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  "3 
years'  and  adding  in  its  place  "1  year." 

§1410.103    [Amended] 

22  Section  1410.103  is  amended: 

In  paragraph  (a)(1)  by  removing  "1986 
through  1990"  and  adding  in  its  place 
•1992  through  1996"; 

In  paragraph  (b)(4)  by  removing  the 
word    exceeded"  and  adding  in  its 
place  the  word  "adjusted"  and  by 
.'■emoving  "SCS"  and  adding  in  its  place 
NRCS", 

In  paragraph  (c)  by  removing  "SCS" 
wherever  it  appears  and  adding  in  its 
place  "NRCS".  and 

In  paragraph  (f)(2)  by  removing  "part 
703"  and  adding  in  its  place  "part  620". 

§1410.111     [Amended] 

23  Section  1410.111  is  amended: 
In  paragraph  [a)  by  adding  after  the 

words    conservation  district,"  the 
words    or  another  source  as  approved 
by  the  NRCS,  "and 

In  paragraph  (a)  removing  "SCS"  and 
adding  in  its  place  "NRCS". 

24.  Section  1410.116  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§1410.116     Contract  modifications. 

(a)    •    •    • 

(5)  Terminate  contracts  enrolled  in 
CRP  before  January  1,  1995,  which  have 
Deen  in  effect  for  at  least  5  years. 
Contract  acreage  located  within  an 
average  of  100  feet  of  a  perennial  stream 
nt  Other  permanent  waterbody.  on 
which  a  CRP  easement  is  filed,  that  was 
enrolled  under  the  wetland  eligibility 
criteria  established  in  signup  periods  8 
and  9.  and  contract  acreage  on  which 
there  exist  the  following  practices, 
installed  or  developed  as  a  result  of 
participation  in  the  CRP  or  as  otherwise 
required  by  the  NRCS  local  Field  Office 
Technical  Guide,  are  not  eligible  for 
termination  prior  to  the  expiration  date 
of  the  contract  as  provided  in  this 
paragraph  grass  waterways;  filter  strips; 
shallow  water  areas  for  wildlife; 
bottomland  timber  established  on 
wetlands;  field  windbreaks;  and, 
sheiterbeits.  In  addition,  for  any  land  for 


which  an  early  termination  is  sought. 
the  land  must  have  an  EI  of  15  or  less 
With  respect  to  terminadons  under  this 
para^ph: 

(i)  The  termination  shall  become 
effective  60  days  from  the  date  the 
participant(s)  submit  notification  to  CCC 
of  the  participant's  desire  to  terminate 
the  contract; 

(ii)  Acreage  terminated  under  this 
provision  is  eligible  to  be  re-offered  for 
CRP  diuing  future  signup  periods 
providing  the  acreage  otherwise  meets 
the  eligibility  criteria  established  for 
that  simup;  and. 

(iii)  Participants  shall  be  required  to 
meet  conservation  compliance 
requirements  of  7  CFR  part  12  to  the 
extent  applicable  to  other  land. 
*        »        *        *        « 

Signed  at  Washington,  DC,  on  August  19, 
1996. 

Bruce  R.  Weber, 

Acting  Administrator,  Farm  Service  Agency 
and  Executive  Vice  President,  Commodity 
Credit  Corporation. 
(FR  Doc.  96-21624  Filed  8-26-96;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV96-«48-1  FIR] 

Iris^  Potatoes  Grown  in  Colorado; 
Assessment  Rate 

AGENCY:  Agricultiual  Marketing  Service, 

USDA. 

ACTK)N:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  a  correction,  the 
provisions  of  an  interim  final  nde  that 
established  an  assessment  rate  for  the 
Colorado  Potato  Administrative 
Conunittee,  Northern  Colorado  Office 
(Area  ID)  (Committee)  imder  Marketing 
Order  No.  948  for  the  1996-97  and 
subsequent  fiscal  periods.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  Irish 
potatoes  grown  in  Colorado. 
Authorization  to  assess  potato  handlers 
enables  the  Committee  to  inciu- 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
EFFECTIVE  DATE:  Effective  on  July  1, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Program  Assistant, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456.  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-9918,  FAX  202- 
720-5698.  or  Dennis  L.  West,  Marketing 


Specialist,  Northwest  Marketing  Field 
Office.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Green-Wyatt  Federal 
Building,  room  369,  1220  Southwest 
Third  Avenue.  Portland.  OR  97204. 
telephone  503-326-2724,  FAX  503- 
326-7440.  Small  businesses  mav  request 
information  on  comphance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O  Box  96456.  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-2491,  FAX  202- 
720-5698 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Agreement 
No.  97  and  Order  No.  948,  both  as 
amended  regulating  the  handling  of 
Irish  potatoes  grown  in  Colorado, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agncuitural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U  S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  Colorado  potato  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes 
beginning  July  1,  1996.  and  continuing 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
pohcies.  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 


UMI 
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Agncuitural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  85  proaucers 
of  Colorado  Area  III  potatoes  in  the 
production  area  and  approximately  15 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Colorado  Area  III  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  Colorado  potato  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Colorado 
Area  III  potatoes.  They  are  familiar  vdth 
the  Committee's  needs  and  vnth  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  All  expenses  in  this  category 
are  financed  under  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  on  April  11,  1996, 
and  unanimously  recommended  1996- 
97  expenditures  of  $24,462.50  and  an 
assessment  rate  of  SO. 01  per 
hundredweight  of  potatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $27,362.50  The 
assessment  rate  of  SO. 01  is  $0.01  less 
than  last  year's  established  rate  Major 
expenditures  recommended  by  the 


Committee  for  the  1996-97  year  include 
$11,500  for  the  manager's  salary,  $2,400 
for  rent,  and  $1,500  for  office  supplies, 
the  same  as  m  1995-96. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  III  potatoes. 
Potato  shipments  for  the  year  are 
estimated  at  1,450,750  hundredweight 
which  should  provide  $14,507.50  in 
assessment  income.  Income  derived 
from  handler  assessments,  interest,  and 
rent  from  the  sublease  of  office  space  to 
the  State  inspection  service,  along  with 
funds  bom  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
vdll  be  kept  within  the  maximiun 
permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  June  12. 
1996,  issue  of  the  Federal  Register  (61 
FR  29635).  That  interim  final  rule  added 
§  948.215  to  establish  an  assessment  rate 
for  the  Committee.  That  rule  provided 
that  interested  persons  could  file 
comments  through  July  12, 1996.  No 
comments  were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  vdll  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  ■will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at 
those  meetings.  The  Department  will 
evaluate  Conunittee  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  will  be  undertaken  as 
necessary.  The  Committee's  1996-97 
budget  and  those  for  subsequent  fiscal 
periods  will  be  reviewed  and,  as 


appropriate,  approved  by  the 
E>epartment. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

This  final  rule  also  adds  a  new 
subpart  heading — Handling  Regulations 
to  the  Code  of  Federal  Regulations 
immediately  preceding  §  948.386 
Handling  regulation. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
began  on  July  1. 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  potatoes  handled 
during  such  fiscal  period:  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is   • 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period,  and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  948  which  was 
pubUshed  at  61  FR  29635  on  June  12, 
1996,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  94&— IRISH  POTATOES  GROWK 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  947  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Part  948  is  amended  by  adding  a 
new  subpart  heading  immediately 
preceding  §  948.386  to  read  as  follows: 

Subpart — Handiing  Regulations 

ba'ea:  August  21, 1996. 
Robert  C  Keoaey, 

Director,  Frvit  and  Vegetable  Division. 
[FR  Doc.  96-21750  Filed  8-26-96;  8:45  am) 
BILUNO  CODE  3410-02-P 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  301 

[INS  No.  1736-95] 
RIN  1115-AE19 

Acquisition  of  Citizenship;  Equal 
Treatment  of  Women  m  Conferring 
Citizenship  on  Children  Bom  Abroad 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Correction  to  the  interim  rule. 

SUMMARY:  This  regulation  contains 
i,orref:tions  to  the  interim  regulation, 
published  Friday,  July  5.  1996,  at  61  FR 
35111,  establishing  procedures  for 
certain  United  States  citizen  women  to 
confer  citizenship  on  their  children 
bom  outside  of  the  United  States  before 
noon  (Eastern  Standard  Time)  May  24, 
19,U 

EFFECTIVE  DATES:  Iu!v  S,  iqqfi. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
B  Barker.  Adjudications  Officer, 
.Adjudications  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street, 
N'W  .  Room  3214.  Washington,  DC 
20.5  36.  telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
(ServK:e)  published  an  interim  rule  in 
the  Federal  Register  on  July  5,  1996,  at 
61  FR  35 11 1  which  became  effective 
upon  date  of  publication.  In  the  interim 
pale  persons  residing  outside  the  United 
States  are  directed  to  "take  the  oath  of 
allegiance  abroad  before  any  diplomatic 
or  consular  officer  of  the  United  States 
*   *    *"  This  reference  has  been 
removed  because  the  Department  of 
State  does  not  require  an  oath  of 
allegiance  in  connection  with  passport 
applications 

Corrections 

1  On  page  35112,  in  the  first  column, 
in  the  second  paragraph,  in  the  fourth 
and  fifth  lines,  remove  the  phrase:  "for 
an  interv  lew  under  oath  concerning" 
and  insert  the  phrase:  "to  make". 

2.  On  page  35112.  in  the  second 
column,  in  Part  301 — Nationals  and 
Citizens  of  the  United  States  at  Birth,  in 
the  table  of  contents,  under  "Sec",  the 
reference  to  "301.0  Procedures."  is 
corrected  to  "301.1  Procedures." 

§3011    [Corrscted] 

3  On  page  35112.  in  the  second 
column,  in  § 301.1(a)(2).  in  the  fourth 
line,  the  reference  to  "301(H)"  is 
corrected  to  read:  "301(h)". 

4.  On  page  35112,  in  the  third 
column,  in  paragraph  (b)(2),  in  the 


fourth  and  fifth  lines,  remove  the  phrase 
"take  the  oath  of  allegiance"  and  insert 
the  phrase:  "make  his  or  her  claim". 

Dated:  August  22, 1996. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  96-21804  Filed  8-26-96;  8:45  am) 

BILLMQ  CODE  441»-10-M 


DEPAR'  M6NT  OF  THE  TREASURY 

Office  of  tne  Comptroller  of  the 
Currency 

12  CFR  Part  30 
[Docket  No.  96-19] 
RIN  1557-AB17 

FEDERAL  RESERVE  SYSTEM 


12  CFR  Part  208 
[Docket  No.  R-076«] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Par-  164 
BiNi  aotU-ABia 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  570 
[No.  96-S3] 
RIN  1550-AA97 

Interagency  Guidelmes  Establishing 
Standards  for  Safety  and  Soundness 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  and  Office  of  Thrift 
Supervision,  Treasury. 
ACTION:  Final  guidelines. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board  of  Governors),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  and  the  Office  of  Thrift 
Supervision  (OTS)  (collectively,  the 
agencies)  are  amending  the  Interagency 
Guidelines  Establishing  Standards  for 
Safety  and  Soundness  (Guidelines)  to 
include  asset  quality  and  earnings 
standards.  The  Guidelines  were  adopted 
pursuant  to  section  39  of  the  Federal 
Deposit  Insurance  Act  (FDI  Act). 
EFFECTIVE  DATE:  October  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Enrily  R.  McNaughton,  National 


Bank  Examiner  (202/874-5170),  Office 
of  the  Chief  .National  Bank  Examiner; 
David  Thede,  Senior  Attorney  (202/874- 
5210),  Securities  and  Corporate 

Practices  Division;  or  Mark 
Tenhundfeld.  Senior  .Attorney  (202/ 
874-5090).  Legislative  and  Regulatory 
Activities  Division.  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street.  S\V.  Washington.  DC  20219. 

Board  of  Governors:  David  Wright, 
Project  Manager  (202/728-5854), 
Division  of  Banking  Supervision  and 
Regulation;  Gregorv  A.  Baer,  Managing 
Senior  Counsel  (202/452-.3236),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  onlv.  Telecommunication 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-.3,544j.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets.  NW, 
VVashington,  DC  20551 

FDIC:  Robert  W  Walsh.  Manager, 
Planning  and  Program  Development 
(202/898-6911)  or  Michael  D.  Jenkins, 
Exammation  Specialist  (202/898-6896), 
Division  of  Super\'ision;  or  Susan 
vandenToom.  Counsel  (202/898-8707), 
or  Nancy  L.  Alper,  Counsel  (202/736- 
0828).  Legal  Division.  Federal  Deposit 
Insurance  Corporation.  550  17th  Street, 
NW,  Washington,  DC  20429, 

OTS:  VViliiam  Magrini.  Senior  Project 
Manager  (202/906-5744),  Supervision 
Policy;  or  Kevin  Corcoran,  .A.ssistant 
Chief  Counsel  (202/906-6962).  or  Teri 
M  V'alocchi.  Counsel  (Banking  and 
Finance)  (202/906-7299),  Chief 
Counsels  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
VVashington.  DC  20552 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Framework 

Section  132  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA),  Pub.  L.  102-242, 
amended  the  Federal  Deposit  Insurance 
Act  (FDI  .^ct)  by  adding  a  new  section 
(section  39.  codified  at  12  U.S.C.  1831p- 
1)  that  requires  each  Federal  banking 
agency  to  establish  by  regulation  certain 
safetv  and  soundness  standards  for  the 
insured  depository  institutions  and 
depository  institution  holding 
companies  for  which  it  is  the  primary 
Federal  regulator  .As  enacted  in  FDICL\, 
section  39(b)  of  the  FDI  Act  required  the 
agencies  to  establish  standards  bv 
regulation  specifving  a  maximum  ratio 
of  classified  assets  to  capital  and 
minimum  earnings  sufficient  to  absorb 
losses  without  impairing  capital. 

Section  318(a)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
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(CDRIA),  Pub.  L.  103-325,  which  was 
enacted  on  September  23, 1994, 
eliminated  the  application  of  section  39 
to  depository  institution  holding 
companies  and  replaced  the 
requirement  that  the  agencies  "specify" 
quantitative  asset  quality  and  earnings 
standards  with  a  requirement  that  the 
agencies  prescribe  standards,  by 
regulation  or  by  guideline,  relating  to 
asset  quality  and  earnings  that  the 
agencies  determine  to  be  appropriate. 

B.  Agencies'  Proposals 

The  agencies  published  a  joint  notice 
of  proposed  rulemaking  in  the  Federal 
Register  on  November  18,  1993  (59  FR 
60802)  that  solicited  comment  on 
specific  standards  that  would  govern 
numerous  facets  of  a  depository 
institution's  operations,  including 
quantitative  standards  governing  a 
depository  institution's  asset  quality 
and  earnings.  On  July  10, 1995  (60  FR 
35674),  the  agencies  adopted:  (1)  final 
guidelines  in  all  areas  except  asset 
quality  and  earnings;  and  (2)  a  final  rule 
establishing  deadlines  for  submission 
and  review  of  safety  and  soundness 
compliance  plans  which  may  be 
required  for  failure  to  meet  one  or  more 
of  the  safety  and  soundness  standards 
adopted  in  the  Guidelines.'  On  the  same 
day  (60  FR  35688),  the  agencies  also 
proposed  revised  guidelines  concerning 
asset  quality  and  earnings  standards  to 
address  problems  noted  by  many 
commenters  with  the  quantitative 
standards.  The  primary  concern  of  these 
commenters  was  that  it  was  impossible 
to  design  quantitative  standards  that 
would  be  appropriate  for  every 
regulated  institution.  Because  the 
CDRIA  clarified  that  quantitative 
standards  were  not  required,  the 
agencies  proposed  to  replace  the 
quantitative  standards  vnih  more 
comprehensive  qualitative  standards 
that  emphasize  monitoring,  reporting, 
and  preventive  or  corrective  action 
appropriate  to  the  size  of  the  institution 
and  the  nature  and  scope  of  its 
activities. 

The  proposed  asset  quality  standards 
required  an  institution  to  identify 
problem  assets  and  estimate  inherent 
losses.  The  proposal  also  required  an 
institution  to:  (1)  consider  the  size  and 
potential  risks  of  material 
concentrations  of  credit  risk;  (2) 
compare  the  level  of  problem  assets  to 
the  level  of  capital  and  establish 
reserves  sufficient  to  absorb  anticipated 


<  For  the  OCC.  these  Guidelines  appear  as 
Appendix  A  to  part  30:  for  the  Board  of  Governors, 
these  Guidelines  appear  as  Appendix  D  to  part  208; 
for  the  FOIC,  these  Guidelines  appear  as  Appendix 
A  to  part  364;  and  for  the  OTS,  these  Guidelines 
appear  as  Appendix  A  to  part  570. 


losses  on  those  and  other  assets;  (3)  take 
appropriate  corrective  action  to  resolve 
problem  assets;  and  (4)  provide  periodic 
asset  quality  reports  to  the  board  of 
directors  to  assess  the  level  of  asset  risk. 
The  proposal  noted  that  the  complexity 
and  sophistication  of  an  institution's 
monitoring,  reporting  systems,  and 
corrective  actions  should  be 
commensurate  with  the  size,  nature,  and 
scope  of  the  institution's  operations. 

Tiie  agencies  proposed  earnings 
standards  requiring  monitoring  and 
reporting  systems  similar  to  those 
required  in  the  standards  for  asset 
quality.  The  proposed  earnings 
standards  were  intended  to  enhance 
early  identification  and  resolution  of 
problems.  The  standards  required  an 
institution  to  compare  its  earnings 
trends,  relative  to  equity,  assets,  and 
other  common  benchmarks,  with  its 
historical  experience  and  with  the 
earnings  trends  of  its  peers.  The 
proposed  standards  also  provided  that 
an  institution  should:  (1)  evaluate  the 
adequacy  of  earnings  given  the 
institution's  size,  and  complexity,  and 
the  risk  profile  of  the  institution's  assets 
and  operations;  (2)  assess  the  source, 
volatility,  and  sustainability  of  earnings; 
(3)  evaluate  the  effect  of  nonrecurring  or 
extraordinary  income  or  expense;  (4) 
take  steps  to  ensure  that  earnings  are 
sufficient  to  maintain  adequate  capital 
and  reserves  after  considering  asset 
quality  and  the  institution's  rate  of 
growrth;  and  (5)  provide  periodic  reports 
with  adequate  information  for 
management  and  the  board  of  directors 
to  assess  earnings  performance. 

n.  Discussion  of  Comments 

The  agencies  received  a  total  of  31  ^ 
comments,  some  of  which  were  sent  to 
more  than  one  agency.  Commenters 
were  overwhelmingly  supportive  of  the 
proposal,  particularly  its  reliance  on 
qualitative  and  flexible  standards  in  lieu 
of  the  quantitative  standards  originally 
proposed.  Commenters  noted  that  the 
more  flexible  guidelines  embodied  in 
the  second  proposed  rule  built  upon  a 
depository  institution's  own  procedures 
for  monitoring,  reporting,  ami  taking 
action  writh  respect  to  asset  quality  and 
earnings  conditions.  Commenters  agreed 
that  well  run  institutions  would  not 
have  to  alter  their  practices  in  order  to 
comply  with  the  proposed  standards. 

Some  commenters  suggested 
amendments  to  the  proposal.  One 
commenter  asked  the  agencies  to  clarify 
how  the  proposed  standards  interact 
with  the  examination  process  and  the 


'The  Board  of  Governors  received  14  comments, 
while  the  OCC,  FDIC.  and  OTS  received  8.  6.  and 
3.  respectively. 


determination  of  CAMEL  ratings. 
Another  commenter  emphasized  that 
institutions  need  flexibility  in 
determining  earnings  benchmarks  and 
defining  the  appropriate  peer  group.  A 
third  commenter  suggested  that  the 
agencies  eliminate  the  earnings  standard 
directing  each  institution  to  evaluate  the 
effect  of  nonrecurring  or  extraordinary 
income  or  expense.  This  commenter 
believed  such  an  evaluation  was 
effectively  required  by  the  separate 
standard  requiring  the  institution  to 
assess  the  source,  volatility,  and 
sustainability  of  earnings.  Finally,  one 
commehter  asked  that  institutions  be 
given  the  option  of  complying  with 
quantitative  standards. 

m.  Final  Guidelines 

The  agencies  are  adopting  the  asset 
quality  and  earnings  standards 
substantially  as  proposed.  These 
qualitative  standards  are  sufficiently 
flexible  to  permit  an  institution  to  adopt 
practices  that  are  consistent  with  safe 
and  sound  banking  practices  and  that 
are  appropriate  for  the  institution. 
Moreover,  the  standards  are  designed  to 
prompt  a  depository  institution  to  take 
steps  that  will  help  identify  emerging 
problems  in  the  institution. 

The  final  rule  makes  two  minor 
changes  to  the  asset  quality  standards. 
First,  the  order  of  the  steps  a  depository 
institution  is  to  take  is  rearranged  to 
reflect  more  accurately  the  appropriate 
sequence  of  these  steps.  Second,  the 
final  rule  deletes  the  word  "quality"  in 
the  standard  requiring  periodic  asset 
reports  (asset  quality  standard  6  in  the 
final  guidelines).  This  change  was  made 
to  emphasize  that  the  report  is  to 
address  each  of  the  asset  quality 
standards,  as  appropriate,  and  not  focus 
solely  on  problem  assets.  In  response  to 
the  comment  about  the  redundant 
earnings  standards,  the  final  rule 
combines  the  two  standards  concerning 
the  nonrecurring  income  and 
sustainability  of  income.  The  agencies 
agree  that  these  standards  need  not  be 
listed  separately,  given  the  significant 
overlap  in  what  they  address.  A 
discussion  of  the  remaining  comments 
follows. 

Impact  on  examinations  and  ratings. 
The  guidelines  will  not  change  the 
examination  process  or  the 
determination  of  CAMEL  ratings.  These 
guidelines  represent  the  agencies' 
longstanding  expectation  regarding  an 
institution's  management  of  asset 
quality  and  earnings,  and,  as  such,  will 
not  require  a  change  in  the  agencies' 
examination  procedures  or  the 
determination  of  an  institution's  rating. 

Definition  of  peer  group.  The  agencies 
recognize  that  defining  a  peer  group 
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necessarily  entails  making  decisions 
about  which  criteria  to  use.  The 
guidelines  identify  equity  and  asset  data 
as  two  commonly  used  benchmarks  in 
deRning  a  peer  group  and  expressly 
state  that  an  institution  may  use  other 
commonly  used  benchmarks.  The 
agencies  will  be  flexible  in  permitting 
institutions  to  select  criteria  reasonably 
designed  to  provide  a  meaningful  peer 
group  comparison. 

Quantitative  standards.  The  agencies 
have  decided  against  returning  to 
quantitative  standards  in  lieu  of,  or  in 
addition  to.  the  standards  proposed.  The 
agencies  believe  the  standards     * 
contained  in  the  final  guidelines  will 
encourage  the  adoption  of  practices  that 
are  consistent  with  safe  and  sound 
banking  practices  and  that  are 
appropriate  for  a  given  institution. 
Moreover,  the  agencies  believe  that 
these  standards  will  be  more  effective 
than  quantitative  standards  would  be  in 
helping  identify  emerging  problems  in  a 
financial  institution.  However,  even 
though  the  agencies  are  not  adopting 
quantitative  standards,  the  agencies  will 
continue  to  analyze  asset  quality  ratios 
and  earnings  levels,  and  trends  thereof, 
in  assessing  an  institution. 

rv.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605fb),  the  agencies  hereby  certify  that 
these  guidelines  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  As  is  explained 
more  fully  in  the  preamble  to  these 
guidelines,  the  guidelines  are  designed 
to  illustrate  what  the  agencies  consider 
to  be  steps  that  are  consistent  with  safe 
and  sound  banking  practices  while 
preserving  flexibiUty  for  an  institution 
to  adopt  a  system  that  is  appropriate  for 
its  circumstances. 

V.  Executive  Order  12866 

The  OCC  and  OTS  have  determined 
that  these  final  guidelines  are  not 
significant  regulatory  actions  for 
purposes  of  Executive  Order  12866. 

VI.  OCC  and  OTS:  Unfunded  Mandates 
Reform  .\ct  of  1995  Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104^  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impart  statement  before 
promulgating  any  rule  Ukely  to  result  in 
d  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 


statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  and  OTS  have  determined  that 
the  final  guidelines  will  not  result  in 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  the  OCC  and  the  OTS  have 
not  prepared  a  budgetary  impact 
statement  or  specifically  adch^ssed  any 
regulatory  alternatives.  As  discussed  in 
the  preamble,  the  final  guidelines 
represent  the  standards  applied  by  the 
agencies  in  examining  insured 
depository  institutions,  and,  therefore, 
represent  no  change  in  the  agencies' 
policies  and  impose  minimal  new 
Federal  requirements. 

List  of  Subjects 
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12  CFR  Part  30 

Administrative  practice  and 
procedure.  National  banks.  Reporting 
and  recordkeeping  requirements.  Safety 
and  soundness. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements.  Safety 
and  soundness,  Seciuities. 

12  CFR  Part  364 

Administrative  practice  and 
procedure.  Bank  deposit  insurance, 
Banks,  banking,  Reporting  and 
recordkeeping  requirements,  Safety  and 
soundness. 

12  CFR  Part  570 

Accounting,  Administrative  practices 
and  procedures.  Bank  deposit 
insurance.  Holding  companies, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Safety  and  soundness. 

Office  of  the  Comptroller  of  the  Currency 

12  CFR  CHAPTER  I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  30  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  30— SAFETY  AND  SOUNDNESS 
STANDARDS 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  1831p-l. 

2.  The  table  of  contents  of  appendix 
A  to  part  30  is  amended  by  adding 


entries  for  II.G.  and  II.H.  to  read  as 
follows: 

Appendix  A  to  Part  30— Interagency 
Guidelines  Elstablishing  Standards  for 
Safety  and  Soundness 

Table  of  Contents 


n.  •  *  * 

G.  Asset  quality, 
H.  Earnings. 

*        •        *        »        * 

3.  Item  II  of  appendix  A  to  part  30  is 
amended  by  adding  paragraphs  G  and  H 
to  read  as  follows: 


n.  Operational  and  Managerial 
Standards 


G.  Asset  quality.  An  insured 
depository  institution  should  establish 
and  maintain  a  system  that  is 
commensurate  with  the  institution's 
size  and  the  nature  and  scope  of  its 
operations  to  identify  problem  assets 
and  prevent  deterioration  in  those 
assets.  The  institution  should: 

1.  Conduct  periodic  asset  quality 
reviews  to  identify  problem  assets; 

2.  Estimate  the  inherent  losses  in 
those  assets  and  establish  reserves  that 
are  sufficient  to  absorb  estimated  losses; 

3.  Compare  problem  asset  totals  to 
capital; 

4.  Take  appropriate  corrective  action 
to  resolve  problem  assets; 

■  5.  Consider  the  size  and  potential 
risks  of  material  asset  concentrations; 
and 

6.  Provide  periodic  asset  reports  with 
adequate  information  for  management 
and  the  board  of  directors  to  assess  the 
level  of  asset  risk. 

H.  Earnings.  An  insured  depository 
institution  should  estabhsh  and 
maintain  a  system  that  is  commensurate 
with  the  institution's  size  and  the  nature 
and  scope  of  its  operations  to  evaluate 
and  monitor  earnings  and  ensure  that 
earnings  are  sufficient  to  maintain 
adequate  capital  and  reserves.  The 
institution  should: 

1.  Compare  recent  earnings  trends 
relative  to  equity,  assets,  or  other 
commonly  used  benchmarks  to  the. 
institution's  historical  results  and  those 
of  its  peers; 

2.  Evaluate  the  adequacy  of  earnings 
given  the  size,  complexity,  and  risk 
profile  of  the  institution's  assets  and 
operations; 

3.  Assess  the  source,  volatility,  and 
sustainability  of  earnings,  including  the 
effect  of  nonrecurnng  or  extraordinary 
income  or  expense; 

4.  Take  step.s  to  ensure  that  earnings 
are  sufficient  to  maintain  adequate 
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capital  and  reserves  after  considering 
the  institution's  asset  quality  and 
growth  rate;  and 

5.  Provide  periodic  earnings  reports 
with  adequate  information  for 
management  and  the  board  of  directors 
to  assess  earnings  performance. 
•        •        *        *        • 

Dated:  Mav  21,  1996. 
Eugene  \    Ludwig, 
Comptroller  oj  tne  Currency. 

Federal  Reserve  Sv<;*eiTt 

1  2  CFR  CHAPTFR  11 

\uthoritv  and  issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  208  of  chapter  II  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1 .  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  36,  248  (a)  and  (c), 
321-338.  461.  481,  486,  601,  611,  1814. 
1823(j).  18310,  1831p-l.  3906.  3909,  3310, 
3331-3351, 15  U.S.C.  78b.  78o-4(c)(5),  78q, 
78q-l.  78w,  781(b),  781(1),  and  1781(g). 

2.  The  table  of  contents  of  appendix 
D  to  part  208  is  amended  by  adding 
entries  for  II.G.  and  n.H.  to  read  as 

follows: 

Appendix  D  to  Part  208 — Interagency 
Guidelines  Establishing  Standards  for 
Safety  and  Soundness 

Table  of  Contents 

*         *         *         • 

rr    *     *    * 

G.  Asset  quality. 
H.  Earnings. 

***** 

3.  Item  n  of  appendix  D  to  part  208 

is  amended  by  adding  paragraphs  G  and 
H  to  read  as  follows: 


II.  Operasionai  and  Vlanageriai 
Standards 

***** 

G.  Asset  quality.  An  insured 
depository  institution  should  establish 
and  maintain  a  system  that  is 
commensurate  with  the  institution's 
size  and  the  nature  and  scope  of  its 
operations  to  identify  problem  assets 
and  prevent  deterioration  in  those 
assets.  The  institution  should: 

1.  Conduct  periodic  asset  quality 
reviews  to  identify  problem  assets; 

2.  Estimate  the  inherent  losses  in 
those  assets  and  establish  reserves  that 
are  sufficient  to  absorb  estimated  losses; 


3.  Compare  problem  asset  totals  to 
capital; 

4.  Take  appropriate  corrective  action 
to  resolve  problem  assets; 

5.  Consider  the  size  and  potential 
risks  of  material  asset  concentrations; 
and 

6.  Provide  periodic  asset  reports  with 
adequate  information  for  management 
and  the  board  of  directors  to  assess  the 
level  of  asset  risk. 

H.  Earnings.  An  insured  depository 
institution  should  establish  and 
maintain  a  system  that  is  commensurate 
with  the  institution's  size  and  the  nature 
and  scope  of  its  operations  to  evaluate 
and  monitor  earnings  and  ensure  that 
earnings  are  sufficient  to  maintain 
adequate  capital  and  reserves.  The 
institution  should: 

1.  Compare  recent  earnings  trends 
relative  to  equity,  assets,  or  other 
commonly  nsed  benchmarks  to  the 
institution's  historical  results  and  those 
of  its  peers; 

2.  Evaluate  the  adequacy  of  earnings 
given  the  size,  complexity,  and  risk 
proBle  of  the  institution's  assets  and 
operations; 

3.  Assess  the  source,  volatility,  and 
sustainability  of  earnings,  including  the 
effect  of  nonrecurring  or  extraordinary 
income  or  expense; 

4.  Take  steps  to  ensure  that  earnings 
are  sufficient  to  maintain  adequate 
capital  and  reserves  after  considering 
the  institution's  asset  quality  and 
growth  rate;  and 

5.  Provide  periodic  earnings  reports 
with  adequate  information  for 
management  and  the  board  of  directors 
to  assess  earnings  performance. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  14th,  1996. 
William  W.  WUes, 
Secretary  of  the  Board. 

Fedfrai  <>f>posii  Insiirans  e  Corporation 

12CFRCIL\Frfk  lil 

Authority  and  issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  364  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  followc 

PART  364— STANDARDS  ^OR  SAFETY 
AND  SOUNDNESS 

1.  The  authority  citation  for  part  364 
continues  to  read  as  follows: 

Aiithoritv:  12  U.S.C.  1819  (Tenth),  1831p- 
1. 

2.  The  table  of  contents  of  appendix 
A  to  part  364  is  amended  by  adding 
entries  for  II.G.  and  II.H.  to  read  as 
follows: 


Appendix  *.  to  Pan  Jb4-  inirTHgcncy 
Guidelines  Establish uu:  S;<iruirtri.i«.  for 
Safety  and  Sounune^^ 

Table  of  Contents 

***** 

n.  *  •  * 

.G.  Asset  quality. 
H.  Earnings. 

***** 

3.  Item  n  of  appendix  A  to  part  364 
is  amended  by  adding  paragraphs  G  and 
H  to  read  as  follows: 


n.  Operational  and  Managerial 
Standards 


G.  Asset  quality.  An  insured 
depository  institution  should  establish 
and  maintain  a  system  that  is 
commensurate  with  the  institution's 
size  and  the  nature  and  scope  of  its 
operations  to  identify  problem  assets 
and  prevent  deterioration  in  those 
assets.  The  institution  should: 

1.  Conduct  periodic  asset  quality 
reviews  to  identify  problem  assets; 

2.  Estimate  the  inherent  losses  in 
those  assets  and  establish  reserves  that 
are  sufficient  to  absorb  estimated  losses; 

3.  Compare  problem  asset  totals  to 
capital; 

4.  Take  appropriate  corrective  action 
to  resolve  problem  assets; 

5.  Consider  the  size  and  potential 
risks  of  material  asset  concentrations; 
and 

6.  Provide  periodic  asset  reports  with 
adequate  information  for  management 
and  the  board  of  directors  to  assess  the 
level  of  asset  risk. 

H.  Earnings.  An  insured  depository 
institution  should  establish  and 
maintain  a  system  that  is  commensurate 
with  the  institution's  size  and  the  nature 
and  i>cope  of  its  operations  to  evaluate 
and  monitor  earnings  and  ensure  that 
earnings  are  sufficient  to  maintain 
adequate  capital  and  reserves.  The 
institution  should: 

1 .  Compare  recent  earnings  trends 
relative  to  equity,  assets,  or  other 
commonly  used  benchmarks  to  the 
institution's  historical  results  and  those 
of  its  peers; 

2.  Evaluate  the  adequacy  of  earnings 
given  the  size,  complexity,  and  risk 
profile  of  the  institution's  assets  and 
operations; 

3.  Assess  the  source,  volatility,  and 
sustainability  of  earnings,  including  the 
effect  of  nonrecurring  or  extraordinary 
income  or  expense; 

4.  Take  steps  to  ensure  that  earnings 
are  sufficient  to  maintain  adequate 
capital  and  reserves  after  considering 
the  institution's  asset  quality  and 
growth  rate;  and' 
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5  Provide  periodic  eeimings  reports 
with  adequate  information  for 
management  and  the  board  of  directors 
to  assess  earnings  performance. 
•         «         •         •         ft 

3v  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C  this  13th  day  of 

August  19<W) 

Federal  Deposit  Insurance  Corporation. 
Jerry  L  Langley. 

Executive  Secretary. 

Office  of  Thrift  Supervision 

12CFRCH.\l^ER  V 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  570  of  chapter  V  of  title 
1 2  of  the  Code  of  Federal  Reg^llation8  is 
amended  as  follows: 

PART  570— SUBMISSKDN  AND  REVIEW 
OF  SAFETY  AND  SOUNDNESS 
COMPLIANCE  PLANS  AND  ISSUANCE 
OF  ORDERS  TO  CORRECT  SAFETY 
AND  SOUNDNESS  DEFICIENCIES 

1.  The  authority  citation  lor  part  570 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1831p-l. 

2.  The  table  of  contents  of  appendix 
A  to  part  570  is  amended  by  adding 
entries  for  II. G.  and  II.H.  to  read  as 
follows: 

.\ppendix  A  to  Part  5^0 — Intorag—qr 
Guidelines  Establishing  Standards  for 
Safety  and  Soundness 

Table  of  Contents 

•  •  *  •  * 

n.  *  *  • 

G.  Asset  quality. 
H.  Earnings. 

*  •        •        •        • 

3.  Item  n  of  appendix  A  to  part  570 

is  amended  by  adding  paragraphs  G  and 
H  to  read  as  follows: 


5.  Consider  the  size  and  potential 
risks  of  material  asset  concentrations; 
and 

6.  Provide  periodic  asset  reports  with 
adequate  information  for  management 
and  the  board  of  directors  to  assess  the 
level  of  asset  risk. 

H.  Earnings.  An  insured  depository 
institution  should  establish  and 
maintain  a  system  that  is  commensurate 
with  the  institution's  size  and  the  natiue 
and  scope  of  its  operations  to  evaluate 
and  monitor  earnings  and  ensure  that 
earnings  are  sufficient  to  maintain 
adequate  capital  and  reserves.  The 
institution  should: 

1.  Compare  recent  earnings  trends 
relative  to  equity,  assets,  or  other 
commonly  used  benchmarks  to  the 
institution's  historical  results  and  those 
of  its  peers; 

2.  Evaluate  the  adequacy  of  earnings 
given  the  size,  complexity,  and  risk 
profile  of  the  institution's  assets  and 
operations; 

3.  Assess  the  source,  volatility,  and 
sustainability  of  earnings,  including  the 
effect  of  nonrecurring  or  extraordinary 
income  or  expense; 

4.  Take  steps  to  ensure  that  earnings 
are  sufficient  to  maintain  adequate 
capital  and  reserves  after  considering 
the  institution's  asset  quality  and 
growth  rate;  and 

5.  Provide  periodic  earnings  reports      ' 
with  adequate  information  for 
management  and  the  board  of  directors 
to  assess  earnings  performance. 

*        »        •         »        * 

Dated:  June  3. 1996. 
John  F.  Downey, 

Executive  Director,  Supervision. 

IFR  Doc.  96-21590  Filed  8-26-96;  8:45  am) 

KtUNO  CODE  4S10-33-P.  «10-01-P,  8714-01-P, 
•720-01 -P 


n.  Operational  and  Managerial  Standards 

*         •         »         «         • 

G.  Asset  quality.  An  insured 
depositor.'  institution  should  establish 
and  maintain  a  system  that  is 
commensurate  with  the  institution's 
size  and  the  nature  and  scope  of  its 
operations  to  identify  problem  assets 
and  prevent  deterioration  in  those 
assets  The  institution  should: 

1  Conduct  periodic  asset  quality 
reviews  to  identify  problem  assets; 

2.  Estimate  the  inherent  losses  in 
those  assets  and  estabhsh  reserves  that 
are  sufficient  to  absorb  estimated  losses; 

3.  Compare  problem  asset  totals  to 
capital; 

4.  Take  appropriate  corrective  action 
to  resolve  problem  assets; 


UMI 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

[Doclcet  No.  28008;  Amdt  27-33.  29-40] 

RIN  2120-AF65 

Rotorcraft  Regulatory  Changes  Based 
on  European  Joint  Airworthiness 
Requirement;  Correction 

AGENCY:  Federal  Aviation 
Administiration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  on  May  10. 1996 
(61  FR  21904).  That  final  rule  amended 
the  airworthiness  standards  for  normal 


and  transport  category  rotorcraft  under 

parts  27  and  29  of  Title  14.  Code  of 

Federal  Regulations  (CFR)  relating  to 

performance  systems,  propulsion  and 

airframes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carroll  Wright,  (817)  222-5120, 

Need  for  Correction 

In  the  final  rule  document  (FR  Doc. 
96-11493)  pubhshed  in  the  Federal 
Register  on  May  10.  1996.  (61  FR 
21904).  on  page  21908,  at  the  end  of  the 
first  column.  Item  No.  14  is  corrected  to 
read  as  follows: 

14.  Section  29  1305  is  amended  by 
redesignating  existing  paragraphs  (a)(6) 
through  (a)(25)  as  paragraphs  {a)(7) 
through  {aj(26).  by  adding  a  new 
paragraph  (a)(6).  and  by  changing  the 
words  'paragraph  (a)(13)  '  m  the  text  of 
redesignated  paragraph  tajtl3)  to  read  as 
"paragraph  (a)(14)". 

§29.1305    tCorrectecf] 

(aj  *   •    • 

(6)  An  oil  pressure  indicator  for  each 
pressure-lubricated  gearbox. 

***** 

(13)  A  tachometer  for  each  engine 
that,  if  combined  with  the  applicable 
instrument  required  by  paragraph 
(a)(14)  of  this  section,  indicates  rotor 
r.p.m.  diuing  autorotation. 
*        •        *        «        « 

Issued  in  Washington,  DC,  on  August  22. 
1996. 

Donald  P.  Byrne, 

AssistantChief  Counsel  for  Regulations. 
[FR  Doc  96-21853  Filed  8-26-96;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  622 

[Docket  No.  950316075-6222-03;  I.D. 
022696 A] 

RIN  064a-AH86 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Golden 
Crab  Fishery  Off  the  Southern  Atlantic 
States;  Initial  Regulations;  0MB 
Control  Numbers 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  approved  measures  of 
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the  Fishery-  Management  Plan  for  the 
Golden  Crab  Fishery  of  the  South 
Atlantic  Region  (FMP)  and  to  revise  the 
definition  of  fish  trap  applicable  in  the 
exclusive  economic  zone  (EEZ)  off  the 
southern  Atlantic  states.  This  rule 
restricts  the  harvest  or  possession  of 
golden  crab  in  or  from  the  EEZ  off  the 
southern  Atlantic  states  and  controls 
access  to  the  fishery.  In  addition,  NMFS 
informs  the  public  of  the  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  of  the  coUection-of-information 
requirements  contained  in  this  rule  and 
publishes  the  OMB  control  numbers  for 
these  collections.  The  intended  effect  of 
this  rule  is  to  conserve  and  manage  the 
golden  crab  fishery. 
EFFECTIVE  DATES:  September  26,  1996; 
except  that  the  amendments  to  15  CFR 
part  902,  50  CFR  622.1,  622.2.  622.4(d), 
and  622.7(b)  and  the  additions  50  CFR 
622.17  (b)  through  (f)  and  (h)  are 
effective  August  27, 1996;  and  the 
amendments  to  50  CFR  622.4(a)(4), 
622.5,  622.6.  622.7  (a)  and  (c),  and 
622.40(a)(3)  and  the  additions  50  CFR 
622.7(z),  622.17  (a),  (g),  (i).  and  (j).  and 
622.45(f)  (2)  through  (4)  are  effective 
October  28. 1996. 

ADDRESSES:  Comments  regarding  the 
coilection-of-infonmation  requirements 
contained  in  this  rule  should  be  sent  to 
Edward  E.  Burgess,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

FOR  FURTHER  INFORMATtON  CONTACT: 
Peter  I,  Eldridge.  Hi:-s-^"0_5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

was  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  background 
and  rationale  for  the  measures  in  the 
FMP,  and  the  rationale  for  the 
disapproval  at  the  proposed  rule  stage  of 
the  measure  that  would  have  required 
100  percent  of  the  owners  or  operators 
of  permitted  vessels  to  maintain  and 
submit  vessel  logbook  information,  were 
contained  in  the  preamble  to  the 
proposed  rule  (61  FR  16076,  April  11, 
1996)  and  are  not  repeated  here. 

Comments  and  Responses 

Comment:  The  U.S.  Fish  &  Wildlife 
Service  stated  that  it  had  participated  in 
the  development  of  the  golden  crab  FMP 
and  recommends  its  approval  and 
implementation. 

Response:  NMFS  agrees. 

Comment:  The  Council  reiterated  its 
support  for  the  FMP.  The  Council 


emphasized  that  the  FMP  was  necessary 
to  protect  the  biological  integrity  of  the 
golden  crab  resource  and  to  maintain 
economic  and  social  benefits  from  the 
fishery  by  establishing  a  controlled 
access  program.  The  Council  remains 
concerned  about  the  potential  for 
overfishing  this  resource.  Finally,  the 
Coimcil  disagrees  with  NMFS 
concerning  the  mandatory  100  percent 
logbook  action  that  NMFS  disapproved. 

Response:  NMFS  agrees  with  the 
Council  concerning  the  need  for  the 
FMP.  As  stated  in  the  proposed  rule, 
NMFS  intends  to  select  100  percent  of 
vessels  for  sampling  until  circumstances 
change.  NMFS  believes  that  the 
Southeast  Regions'  Science  and 
Research  Director  (SRD)  should 
determine  the  sampling  protocol  for  this 
fishery. 

Comment:  Four  fishing  companies 
and  one  seafood  retailer,  located  in 
Florida,  strongly  supported  the  golden 
crab  FMP.  They  noted  that  this  is  a  new 
fishery  and  they  prefer  that  NMFS  act 
before  overfishing  occurs  or  conflicts 
arise  among  user  groups. 

Response:  NMFS  agrees. 

Comment:  Five  golden  crab  fishermen 
strongly  supported  the  FMP.  They  noted 
the  opportunity  to  manage  a  resource 
from  the  fishery's  inception.  They  are 
concerned  about  the  golden  crab 
resource  and  strongly  support 
management  to  prevent  future  problems. 

Response:  NMFS  agrees. 

Comment:  One  golden  crab  consumer 
reported  she  supports  the  FMP  because 
it  will  prevent  depletion  of  the  resource. 

Response:  NMFS  agrees. 

Comment:  A  citizen  concerned  about 
overfishing  strongly  supported  the  FMP. 
He  noted  tlie  importance  of  protecting 
the  golden  crab  resource  and 
biodiversity.  He  also  stated  that  the  FMP 
would  protect  fishermen  by  minimizing 
the  possibility  of  overfishing. 

Response:  NMFS  agrees. 

An  early  participant  in  the  golden 
crab  fishery  made  a  number  of 
comments,  summarized  as  follows: 

Comment:  The  18-month  transition 
period  for  evaluation  of  the  use  of  wire 
cable  for  mainlines  and  buoy  lines  is 
needed.  Eliminating  vdre  cable  may 
actually  increase,  rather  than  decrease, 
the  risk  of  habitat  damage. 

Response:  NMFS  supports  the 
evaluation  period  to  determine  the 
effects  of  wire  cable. 

Comment:  The  requirement  that  all 
golden  crabs  be  landed  whole  is  too 
restrictive.  Specifically,  taking  females 
and  undersized  males  is  an  unlikely 
problem  because  processing  them 
would  not  be  profitable.  Also,  it  would 
not  be  profitable  to  operate  large 
processing  vessels  in  this  fishery;  thus, 


the  Council  should  allow  at-sea 
processing.  Finally,  the  quaUty  and 
value  of  golden  crab  processed  at  sea 
would  be  greater  than  crabs  landed  alive 
and  whole. 

Response:  NMFS  agrees  with  the 
Council's  position  that  landing  crabs 
whole  is  necessary  to  ensure  that 
females  and  undersized  crabs  are  not 
taken. 

Comment:  The  commenter  questioned 
the  necessity  of  owning  a  vessel  in  order 
to  obtain  a  permit. 

Response:  Among  the  factors 
considered  by  the  Council  in 
determining  the  criteria  for  initial 
permits  is  current  participation  in  the 
fishery.  NMFS  concurs  in  the  Council's 
use  of  the  requirement  as  an  indication 
of  current  participation  in  the  fishery. 

Comment:  The  middle  zone  should  be 
combined  with  the  northern  zone  for 
fishing  purposes. 

Response:  The  Council  decided  to 
establish  three  zones  based  on  historical 
fishing  patterns,  an  estimate  of  the 
potential  number  of  fishermen  that 
would  select  each  zone,  and  the 
probable  abundance  of  golden  crab  in 
each  zone.  The  southern  zone  is  the 
Florida  Keys  area  which  has  a  very 
narrow  shelf.  Consequently,  most 
fishermen  in  this  area  have  relatively 
small  vessels.  These  fishermen  exploit  a 
number  of  species  including  golden 
crab,  which  is  taken  most  often  during 
the  warmer  months  of  the  year.  The 
potential  for  user  conflict  is  greatest  in 
this  area  because  the  narrow  shelf 
concentrates  users  in  the  same  area. 
Fishermen  in  the  Florida  Keys  were 
particularly  concerned  about  unfair 
competition  with  large  vessels. 

The  middle  zone  is  the  east  coast  of 
Florida  north  of  Miami.  The  shelf  is  also 
relatively  narrow  in  this  area.  In 
addition,  fewer  fishing  opportunities 
exist  here  than  in  the  southern  zone. 
The  relatively  small  vessels  that  fish  in 
this  zone  are  heavily  dependent  upon 
the  golden  crab  resource.  Again, 
fishermen  in  this  zone  were  concerned 
about  unfair  competition  with  larger 
vessels. 

The  northern  zone  is  much  larger  than 
either  the  southern  or  middle  zones  and 
fishing  grounds  are  much  further 
offshore.  Sea  and  weather  conditions  are 
more  severe  in  this  zone.  Consequently, 
larger  vessels  are  required  for  fishing 
operations  in  this  area.  Because  of  the 
sparse  catch  data  for  the  northern  zone, 
less  is  known  concerning  the  abundance 
of  golden  crab.  However,  if  abundance 
is  proportional  to  area,  there  may  be 
more  crabs  available  in  this  zone. 

The  Council  wishes  to  minimize  user 
conflict,  especially  between  smaller  and 
larger  vessels.  Since  fishermen  in  the 
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southern  and  middle  zones  have 
relatively  small  vessels  and  a  narrow 
area  to  fish,  separating  the  southern  and 
middle  zones  from  the  northern  zone 
will  minimize  user  conflict  and  avoid 
unfair  competition.  Because  historical 
fishing  patterns  {and  opportunities)  are 
substantially  different  between  the 
southern  and  middle  zones,  separating 
these  areas  is  appropriate. 

In  the  spring  of  1995.  an  analysis  of 
the  Florida  golden  crab  catch  data 
revealed  that  most  vessels  in  the  golden 
crab  fishery  were  small  and  fished 
either  in  the  middle  or  southern  zones. 
At  that  time,  several  owners  of  large 
vessels  had  expressed  their  intent  to 
conduct  preliminary  fishing  operations 
in  the  northern  zone.  Because  of  this 
possibility,  the  Council  established  the 
September  1,  1995,  qualifying  criterion. 
The  Council  did  not  constrain  any 
vessel  concerning  selection  of  a  fishing 
zone  because  of  the  low  number  of  large 
vessels  involved,  although  it  was  hoped 
that  the  large  vessels  would  select  the 
northern  zone.  If  this  occxu^,  user 
conflict  will  be  minimized  in  the  other 
zones  and  additional  catch  data  will  be 
obtained  from  the  northern  zone.  For 
the  reasons  summarized  above,  NMFS 
agrees  with  the  Council's  separation  of 
the  middle  and  northern  zones. 

Comment:  A  minimum  size  limit 
could  be  required  in  the  future. 

Response:  The  Council  and  NMFS 
agree.  If  required,  a  minimum  size  limit 
may  be  implemented  under  the  FMP's 
framewori^  procedure  for  new 
management  measures. 

Comment:  A  quota  is  not  necessary  at 
this  time. 

Response:  The  Council  and  NMFS 
agree  and  note  that,  if  necessary,  a  quota 
may  be  implemented  under  the 
framework  procedure. 

Comment:  The  commenter  supports 
theFMP. 
Response:  NMFS  agrees. 
Comment:  Another  commenter 
believes  that  NMFS  will  not  require 
vessel  logbooks  for  the  golden  crab 
fishery.  Specifically,  NMFS  has 
disapproved  the  mandatory  vessel 
logbooic  action  and  logbooks  are 
necessary  to  determine  the  status  of  the 
fishery. 

Response:  NMFS  agrees  that  logbooks 
are  ne<:essarv'  to  monitor  the  fishery,  but 
di.sagrees  that  the  sampling  levels  are  an 
appropriate  matter  for  the  Council  to 
decide  NMFS  intends  initially  to  select 
100  percent  of  vessels  for  logbook 
reporting  and  continue  this  level  of 
sampling  as  long  as  necessary.  If 
circumstances  change,  or  a  better 
sampling  procedure  is  developed, 
NMFS  needs  the  flexibility  to 


implement  a  more  efficient  sampling 
protocol. 

Comment:  A  fisherman  reported  that 
he  had  caught  golden  crabs  since  the 
control  date  but  implied  that  he  would 
not  qualify  for  a  permit  because  he  did 
not  catch  sufficient  crabs  prior  to 
September  1,  1995,  to  obtain  a  permit. 
He  believes  his  exclusion  from  the 
fishery  is  unfair. 

Response:  The  Council  originally 
announced  a  control  date  of  April  7, 
1995.  However,  during  the  public 
hearing  process  it  became  evident  that 
the  number  of  participants  was 
increasing  rapidly  off  the  east  coast  of 
Florida,  but  only  a  few  vessels  were 
fishing  north  of  Florida  (northern  zone). 
The  Council  relaxed  the  original  control 
date  by  adding  a  second  criterion  for 
entry;  namely,  a  vessel  owner  who 
documents  landings  of  2,500  lb  by 
September  1,  1995.  would  be  eligible  for 
a  commercial  vessel  permit  for  the 
fishery.  This  was  designed  to  provide 
vessel  owners  an  additional  5  months  to 
qualify  for  entry.  The  Florida  fish  trip 
ticket  records  indicate  that  most  golden 
crab  fishermen  can  catch  one  to  several 
thousand  pounds  per  trip  (average  trips 
run  3  to  4  days).  Accordingly,  such 
fishermen  could  easily  catch  the 
required  2,500  lbs  within  the  additional 
five  months  allowed  by  the  Council's 
extended  qualifying  date. 

Changes  From  the  Proposed  Rule 

Since  the  proposed  rule  was 
pubhshed,  NMFS,  as  part  of  the 
President's  Regulatory  Reinvention 
Initiative,  consolidated  most  of  its 
fishery  regulations  for  the  Southeast 
Region  into  50  CFR  part  622  (61  FR 
34930.  July  3. 1996).  Accordingly,  this 
final  rule,  instead  of  adding  a  new  part 
to  title  50  of  the  CFR  to  implement  the 
FMP  as  proposed  by  the  Council  and 
approved  by  NMFS,  implements  the 
FMP  by  amending  50  CFR  part  622.  As 
a  result,  general  provisions  that  are 
common  to  all  federally  managed 
fisheries  in  the  Southeast  Region, 
already  contained  in  jjart  622,  are  not 
included  in  this  final  rule.  In  addition, 
minor  changes  in  language  have  been 
made  to  confomi  to  the  standards  in 
part  622.  Substantive  changes  from  the 
proposed  rule  are  as  follows. 

The  proposed  rule  would  have 
allowed  90  days  from  the  date  of 
pubUcation  of  the  final  rule  before 
vessel  permits  would  be  required  in  the 
fishery.  NMFS  now  finds  that  it  can 
issue  initial  vessel  permits  earlier  than 
previously  anticipated.  Accordingly,  the 
final  rule  requires  that  vessel  permits  be 
obtained  within  60  days  after  the  date 
of  pubUcation  of  this  final  nile. 


UMI 


Because  the  eligibility  requirements 
for  initial  vessel  permits  can  be  met 
only  by  owners,  the  option  for  either  the 
owner  or  the  operator  to  applv  for  a 
permit  is  removed — only  vessel  owners 
may  applv  for  a  permit. 

At  §622.17(b).  the  final  rule  clarifies 
that  the  use  of  landings  records  to 
establish  qualifications  for  an  initial 
vessel  permit  is  restricted  to  either  the 
oumer  of  a  ves!;el  at  the  time  of  the 
landings  or  to  a  subsequent  owner  of 
that  vessel.  That  is,  landings  records 
may  be  transferred  only  in  connection 
with  a  change  of  owmership  of  the 
harvesting  vessel. 

Language  is  added  to  clarify  the  time 
frame  during  which  the  Director, 
Southeast  Region,  NMFS  (RD),  will 
advise  an  applicant  for  a  vessel  permit 
that  he  or  she  has  not  met  the  eligibility 
criteria. 

For  consistency  and  clarification, 
NMFS  extends  the  prohibition  at 
§  622.7(b),  regarding  falsification  of 
information  on  or  submitted  with  a 
permit  application,  to  information  on  or 
submitted  with  a  request  for  transfer  of 
a  permit. 

Under  NOA.A  Administrative  Order 
205-11,  7.01.  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  .Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Classification 

The  RD,  with  concurrence  by  the 
NOAA  Assistant  Administrator  for 
Fisheries,  determined  that  the  FMP  is 
necessary  for  the  conservation  and 
management  of  the  golden  crab  fishery 
off  the  southern  Atlantic  states  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  laws,  with  the 
exception  of  the  measure  that  was 
previously  disapproved.  See  the 
proposed  rule  for  a  discussion  of  the 
disapproved  measure. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  this  certification  were 
published  in  the  preamble  to  the 
proposed  rule  (61  FR  16076.  April  11, 
1996)  and  are  not  repeated  here.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
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to,  nor  shall  a  person  be  subject  to,  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRA — namely,  (1)  initial  vessel  permit 
applications,  (2)  vessel  permit  renewals, 
(3)  vessel  permit  appeals,  (4)  dealer 
permit  applications,  (5)  vessel  reports, 
(6)  dealer  reports,  (7)  notification 
requirements  for  purposes  of 
accommodating  observer  coverage,  (8) 
notification  requirements  foi*  vessels 
transiting  golden  crab  zones,  (9)  gear 
identification,  and  (10)  vessel 
identification.  The  existing  vessel 
identification  requirements  contained  in 
50  CFR  622.6(a)(l)(i)  and  (a)(2)  are  made 
applicable  to  a  vessel  in  the  golden  crab 
fishery  by  requiring  such  vessel  to 
obtain  a  permit— «ach  vessel  for  which 
a  permit  has  been  issued  under  50  CFR 
622.4  or  622.17  is  required  to  comply 
with  those  requirements.  These 
collections  have  been  approved  by  OMB 
under  OMB  control  numbers  as  follows: 
Items  (1)  through  (4),  (7),  and  (8)— 
0648-0205;  item  (5)— 0648-0016;  item 
(6)— 0648-0013;  item  (9)— 0648-0305, 
and  item  (10)~O648-0306.  The  public 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
20,  20,  30,  15,  10,  15,  3,  2,  7,  and  45 
minutes  per  response,  respectively, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
these  reporting  burden  estimates  or  any 
other  aspect  of  the  collections  of 
information,  including  suggestions  for 
reducing  the  burdens,  to  NMFS  and 
OMB  (see  ADDRESSES). 

The  publication  of  the  OMB  control 
numbers  for  approved  collection-of- 
information  requirements  at  15  CFR  part 
902,  and  the  addition  to  the  table  of 
FMPs  implemented  under  part  622  are 
not  substantive  rules  within  the 
meaning  of  5  U.S.C.  553  and,  pursuant 


to  5  U.S.C.  553(d),  are  not  subject  to  a 
delay  in  effective  date.  The  revision  of 
the  definition  of  "fish  trap,"  while  a 
substantive  rule,  relieves  a  restriction 
and,  pursuant  to  5  U.S.C.  553(d)(1),  is 
not  subject  to  a  delay  in  effective  date. 
The  addition  to  the  regulations  at  50 
CFR  622.17(b)  through  (f)  and  (h),  and 
the  amendments  to  the  associated 
provisions  at  50  CFR  622.4(d)  and 
622.7(b),  set  forth  administrative 
procedures  and  authority  necessary  for 
timely  implementation  of  the  controlled 
access  program  for  commercial  vessel 
permits.  Consistent  with  the  FMP,  these 
regulations  require  that  applications  for 
initial  vessel  permits  be  submitted 
within  30  days  after  the  date  of 
publication  of  this  rule  in  the  Federal 
Register.  The  class  of  persons  affected 
by  the  controlled  access  program  is  very 
small,  and  all  such  affected  persons 
should  be  aware  of  the  provisions  of  the 
controlled  access  system,  including  the 
vessel  permit  requirements  and,  in 
particular,  the  time  provided  for  permit 
application.  Virtually  all  ejected 
commercial  golden  crab  fishermen  have 
been  involved  fully  in  the  Council 
process  of  developing  the  FMP,  which 
included  numerous  public  hearings 
with  opportunities  for  being  informed  of 
and  commenting  on  the  Council's 
proposed  management  measures.  It  is 
extremely  unlikely  that  any  persons 
affected  by  the  controlled  access 
program  are  unaware  of  the  terms  of  the 
FMP,  or  the  timing  aspects  of  its 
implementation.  It  is  also  unlikely  that 
any  affected  persons  will  require 
additional  time  to  adjust  to  this 
regulation.  Rather,  virtually  all  industry 
participants  are  anticipating 
implementation  of  the  FMP  and  are 
ready  to  apply  for  their  vessel  and 
dealer  permits.  Furthermore,  NMFS  can 
identify  virtually  all  eligible  fishermen 
for  this  golden  crab  fishery  and  will  give 
actual  notice  to  those  individuals 
immediately  upon  filing  of  this  final 
rule  with  the  Office  of  the  Federal 
Register.  Accordingly,  a  period  of 
delayed  effectiveness  for  the 
administrative  procedures  for 
implementing  the  controlled  access 
system  in  this  instance  is  unnecessary. 


It  is  noted  that  the  administrative 
procedures  for  implementing  the 
controlled  access  system  involve 
references  to  the  definitions  added  to  50 
CFR  622.2.  For  these  reasons,  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  finds  that,  pursuant  to  5  U.S.C. 
553(d)(3),  good  cause  exists  to  waive  the 
30-day  delay  in  effective  date  of  the 
amendments  to  50  CFR  662.2,  622.4(d) 
and  622.7(b)  and  the  addition  of  50  CFR 
622.17(b)  through  (f)  and  (h).  To  allow 
time  for  determination  of  permit 
eligibility  and  issuance  of  permits, 
NMFS  makes  the  provisions  of  this  final 
rule  that  require  permits,  or  that  are 
dependent  on  the  possession  of  a 
permit,  effective  cfctober  28, 1996. 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  August  21.  1996. 
C.  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902  and  50  CFR 
part  622  are  amended  as  follows: 

PART  902 NOAA  INFORMATiON 

COLLECTION  REQUIREMENTS  UNDER 
^HE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  Effective  August  27,  1996,  in 
§  902.1,  paragraph  (b)  table,  in  the 
entries  for  50  CFR,  the  following  entries 
are  added  in  numerical  order  to  read  as 
follows: 

§902.1    OMB  cc^:  0  -^u-bfi  s  assigned 
porsuant  to  the  Paperwor*.  Beauction  AcL 


(b) 


CFR  part  or  section  wtiere  the  information  collection  requirement  is  located 


Currerrt 

OMBcofv 

trol  number 

(all  numbers 

begin  with 

0648-) 


50  CFR 


622.10 


-0205 
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CFR  pan  or  section  where  Vne  information  codection 


requirement  .s  locatec 


Current 
0MB  con- 
trol number 
iaii  numbers 
U?gin  with 

0648-) 


622.17 


-0206 


PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 


Authority:  16  U.S.C.  1801  etseq. 


4.  In  §  622.1.  table  1.  effective  August 
27, 1996,  the  following  entry  is  added 
3.  The  authority  citation  for  part  622        in  alphabetical  order  to  read  as  follows: 


continues  to  read  as  follows: 


Table  1.— FMPs  Implemented  Under  Pari 


§  622.1     Purpose  and  Scope 


FMP  title 


Respon- 
sible Fisn- 
ery  Man- 
agement 
courKuHs) 


oeograpfiicai 
area 


-MP  tor  ine  Gooen  Crab  Fishery  of  the  South  Atlantic  Region 


SAPMC 


Sout^  Atlantic 


5.  In  §  622.2,  effective  August  27, 
1996,  in  the  definition  of  "Fish  trap", 
paragraph  (3)  is  revised  and  definitions 
of  "Golden  crab"  and  "Golden  crab 
trap    ar^  added  in  alphabetical  order  to 
read  as  follows: 

§  622.2     Definitions  and  acronyms 

*  •  •  .         . 

Fish  trap  '    "   * 

(3)  In  the  South  Atlantic  EEZ,  a  trap 
and  its  component  parts  (including  the 
lines  and  buoys),  regardless  of  the 
construction  material,  used  for  or 
capable  of  taking  fish,  except  a  sea  bass 
pot,  a  golden  crab  trap,  or  a  crustacean 
trap  (that  is,  a  type  of  trap  historically 
used  in  the  directed  fishery  for  blue 
crab,  stone  crab,  red  crab,  jonah  crab,  or 
spiny  lobster  and  that  contains  at  any 
time  not  more  than  25  percent,  by 
number,  of  fish  other  than  blue  crab, 
stone  crab,  red  crab,  jonah  crab,  and 
spinv  lobster). 

*  •         •        •        • 

Golden  crab  means  the  species 
Chaceon  fenneri.  or  a  part  thereof. 

Crolden  crab  trap  means  any  trap  used 
or  possessed  in  association  with  a 
directed  fishery  for  golden  crab  in  the 
South  .Atlantic  EEZ,  including  any  trap 
that  contain-  a  jolden  crab  in  or  from 
the  South  Atiaiuic  EEZ  or  any  trap  on 


board  a  vessel  that  possesses  golden 
crab  in  or  from  the  South  Atlantic  EEZ. 

•        •        *        *        * 

6.  In  §  622.4,  effective  October  28, 
1996,  the  first  sentence  of  paragraph 
(a)(4)  and,  effective  August  27, 1996.  the 
first  sentence  of  paragraph  (d)  are 
revised  to  read  as  follows: 

§  622.4    Pennits  and  teas. 

(a)  •  •  * 

(4)  *  '   *  For  a  dealer  to  receive  Gulf 
reef  fish,  golden  crab  harvested  from  the 
South  Atlantic  EEZ,  South  Atlantic 
snapper-grouper,  or  wreckfish.  a  dealer 
permit  for  Gulf  reef  fish,  golden  crab. 
South  Atlantic  snapper-grouper,  or 
wreckfish,  respectively,  must  be  issued 
to  the  dealer.  *  •  * 


(d)  *   *  *  A  fee  is  charged  for  each 
permit  application  submitted  under 
paragraph  (b)  of  this  section  or  under 
§  622.17(d)  and  for  each  fish  trap  or  sea 
bass  pot  identification  tag  required 
under  §622.6(b)(l)(i).*  *   * 
•        •        •        •        * 

7.  In  §  622.5,  effective  October  28, 
1996,  the  text  of  paragraph  (a)(2)  is 
redesignated  as  paragraph  (a){2)(i);  the 
heading  of  paragraph  (a)(2)  is  revised; 
and  paragraphs  (a)(l)(v),  (a)(2)(ii),  and 
(c)(6)  are  added  to  read  as  follows: 


§622.5    Recordkeeping  and  reporting. 

*         •         *         «         « 

(a)  *  *  * 

(D*  •  * 

(v)  South  Atlantic  golden  crab.  The 
owner  or  operator  of  a  vessel  for  which 
a  commercial  permit  for  golden  crab  has 
been  issued,  as  required  under 
§622. 17(a).  who  is  selected  to  report  by 
the  SRD  must  maintain  a  fishing  record 
or:  a  form  available  from  the  SRD. 

(2j  Reporting  deadlines.  *    *   * 

(ii)  Reporting  forms  required  in 
paragraph  (a)(l)(v)  of  this  section  must 
be  submitted  to  the  SRD  postmarked  not 
later  than  30  days  after  sale  of  the 
golden  crab  offloaded  from  a  trip.  If  no 
fishing  occurred  during  a  calendar 
month,  a  report  so  stating  must  be 
submitted  on  one  of  the  forms 
postmarked  not  later  than  7  days  after 
the  end  of  that  month.  Information  to  be 
reported  is  indicated  on  the  form  and  its 
accompanying  instructions. 
•        »        •        *        * 

(c)*  *  * 

(6)  South  Atlantic  golden  crab.  A 
dealer  who  receives  from  a  fishing 
vessel  golden  crab  harvested  from  the 

South  Atlantic  EEZ  and  who  is  selected 
by  the  SRD  must  provide  information  on 
receipts  of,  and  prices  paid  for.  South 
Atlantic  golden  crab  to  the  SRD  at 
monthly  intervals,  postmarked  not  later 
•ran  5  riavs  after  the  end  of  each  month. 


UMI 
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Reporting  frequency  and  reporting 
deadlines  may  be  modified  upon 
notification  by  the  SRD. 

***** 

8.  In  §  622.6.  effective  October  28, 
1996,  in  paragraph  (a)(l)(i)  introductory 
text,  the  reference  "§  622.4"  is  removed 
and  the  reference  "§  622.4  or  §  622.17" 
is  added  in  its  place;  in  the  first 
sentence  of  paragraph  (c)  and  in 
paragraph  (d),  the  phrase  "a  golden  crab 
trap,"  is  added  after  "a  fish  trap,";  a 
sentence  is  added  at  the  end  of 
paragraph  (b)(l)(ii);  and  a  sentence  is 
added  at  the  end  of  paragraph  (b)(2)(ii) 
to  read  as  follows: 

§  622  6     Vessel  and  gear  identification 

•  «  «  «  * 

(b)  *  *  * 

(1)  *  *  * 

(ii)  *  *  *  A  golden  crab  trap  used  or 
possessed  in  the  South  Atlantic  EEZ  or 
on  board  a  vessel  with  a  commercial 
permit  for  golden  crab  must  have  the 
commercial  vessel  permit  number 
permanently  affixed  so  as  to  be  easily 
distinguished,  located,  and  identified; 
an  identification  tag  issued  by  the  RO 
may  be  used  for  this  purpose  but  is  not 
required. 

(2)*   *   * 

(ii)  *  *  *  However,  no  color  code  is 
required  on  a  buoy  attached  to  a  golden 
crab  trap. 
***** 

9.  hi  §  622.7,  effective  August  27, 
1996,  paragraph  (b)  is  revised;  effective 
September  26,  1996,  paragraphs  (w),(x), 
and  (y)  are  added;  and  effective  October 
28, 1996,  paragraphs  (a)  and  (c)  are 
revised  and  paragraph  (z)  is  added  to 
read  as  follow: 

§622.7    Prohibitions. 

(a)  Engage  in  an  activity  for  which  a 
valid  Federal  permit  is  required  under 

§  622.4  or  §  622.17  without  such  permit. 

(b)  Falsify  information  on  a  permit 
application  or  submitted  with  such 
application,  as  specified  in  §  622.4  (b)  or 
(g)  or  §622.17. 

(c)  Fail  to  display  a  permit  or 
endorsement,  as  specified  in  §622.4(i) 
or  §  622.17(g). 
***** 

(w)  Fail  to  comply  with  the 
requirements  for  observer  coverage  as 
specified  in  §622.10. 

(x)  Assault,  resist,  oppose,  impede, 
intimidate,  or  interfere  with  a  NMFS- 
approved  observer  aboard  a  vessel. 

ly)  Prohibit  or  bar  by  command, 
impediment,  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
from  conducting  his  or  her  duties 
aboard  a  vessel. 

(z)  Fish  for  or  possess  golden  crab  in 
or  from  a  designated  fishing  zone  of  the 


South  Atlantic  EEZ  other  than  the  zone 
for  which  the  vessel  is  permitted,  as 
specified  in  §  622.17(h). 

10.  Effective  September  26, 1996, 

§  622.8  is  added  to  subpart  A  to  read  as 
follows: 

§  622  6     At-sea  oDserve?  coverage. 

(a)  If  a  vessel's  trip  is  selected  by  the 
SRD  for  observer  coverage,  the  owner  or 
operator  of  a  vessel  for  which  a 
commercial  permit  for  golden  crab  has 
been  issued,  as  required  under 

§  622.17(a),  must  carry  a  NMFS- 
approved  observer. 

(b)  When  notified  in  writing  by  the 
SRD  that  his  or  her  vessel  has  been 
selected  to  carry  an  NMFS-approved 
observer,  an  owner  or  operator  must 
advise  the  SRD  in  writing  not  less  than 
5  days  in  advance  of  each  trip  of  the 
following: 

(1)  Departure  information  (port,  dock, 
date,  and  time). 

(2)  Expected  landing  information 
(port,  dock,  and  date). 

(c)  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS  approved  observer  is 
embarked  must: 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew. 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  commimications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties. 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to  . 
determine  the  vessel's  position. 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  golden  crab. 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel's  log,  communications 
logs,  and  any  records  associated  with 
the  catch  and  distribution  of  golden  crab 
for  that  trip. 

11.  Effective  August  27, 1996, 

§  622.17,  is  added  to  subpart  B  to  read 
as  follows: 

§622.17     South  Atlantic  goioe'-  :  at: 
controlled  access. 

(a)  [Reserved] 

(b)  Initial  eligibility.  A  vessel  is 
eligible  for  an  initial  commercial  vessel 
permit  for  golden  crab  if  the  owner 
meets  the  documentation  requirements 
described  in  paragraph  (c)  of  this 
section  substantiating  his  or  her 
landings  of  golden  crab  harvested  from 
the  South  Atlantic  EEZ  in  quantities  of 
at  least  600  lb  (272  kg)  by  April  7. 1995, 


or  at  least  2,500  lb  (1,134  kg)  by 
September  1, 1995.  Only  the  owner  of 
a  vessel  at  the  time  landings  occurred 
may  use  those  landings  to  meet  the 
eligibility  requirements  described  in 
this  paragraph,  except  if  that  owner 
transferred  the  right  to  use  those 
landings  to  a  subsequent  owner  in 
writing  as  part  of  the  vessel's  sales 
agreement.  If  evidence  of  such 
agreement  is  provided  to  the  RD,  the 
subsequent  owner  may  use  those 
landings  to  meet  the  eligibility 
requirements  instead  of  the  owner  of  the 
vessel  at  the  time  the  landings  occurred. 

(c)  Documentation  of  eligibility.  The 
documentation  requirements  described 
in  this  paragraph  are  the  only  acceptable 
means  for  an  owner  to  establish  a 
vessel's  eligibility  for  an  initial  permit. 
Failure  to  meet  the  documentation 
requirements,  including  submission  of 
data  as  required,  will  result  in  failure  to 
qualify  for  an  initial  commercial  vessel 
permit.  Acceptable  sources  of 
docimientation  include:  Landings 
documented  by  the  trip  ticket  systems  of 
Florida  or  South  Carolina  as  described 
in  paragraph  (c)(1)  of  this  section  and 
data  substantiating  landings  that 
occurred  prior  to  establishment  of  the 
respective  trip  ticket  systems  or 
landings  that  occurred  in  North  Carolina 
or  Georgia  as  described  in  paragraph 
(c)(2)  of  this  section. 

(1)  Trip  ticket  data.  NMFS  has  access 
to  records  of  golden  crab  landings 
reported  under  the  trip  ticket  systems  in 
Florida  and  South  Carolina.  No  further 
documentation  or  submission  of  these 
records  is  required  if  the  applicant  was 
the  owner  of  the  harvesting  vessel  at  the 
time  of  the  landings  documented  by 
these  records.  An  applicant  will  be 
given  printouts  of  trip  ticket  records  for 
landings  made  when  the  applicant 
owmed  the  harvesting  vessel,  and  an 
applicant  will  have  an  opportunity  to 
submit  records  of  landings  he  or  she 
believes  should  have  been  included  on 
such  printouts  or  to  clarify  allocation  of 
landings  shown  on  such  printouts. 
Landings  reported  under  these  trip 
ticket  systems  and  received  by  the 
respective  states  prior  to  December  31, 
1995,  with  such  adjustments/ 
clarifications  for  landings  for  which 
there  is  adequate  documentation  that 
they  should  have  been  included  on  the 
printouts,  are  conclusive  as  to  landings 
in  the  respective  states  during  the 
period  that  landing  reports  were 
required  or  voluntarily  submitted  by  a 
vessel.  For  such  time  periods,  landings 
data  from  other  sources  will  not  be 
considered  for  landings  in  these  states. 

(2)  Additional  landings  data,  (i)  An 
owner  of  a  vessel  that  does  not  meet  the 
criteria  for  initial  eligibility  for  a 
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commercial  vessel  permit  based  on 
landings  documented  by  the  trip  ticket 
systems  of  Florida  or  South  Carolina 
may  submit  documentation  of  required 
landings  that  either  occurred  prior  to 
the  implementation  of  the  respective 
trip  ticket  systems  or  occurred  in  North 
Carolina  or  Georgia.  Acceptable 
documentation  of  such  landings 
consists  of  trip  receipts  or  dealer  records 
that  definitively  show  the  Sjiecies 
known  as  golden  crab;  the  vessel's 
name,  official  number,  or  other 
reference  that  clearly  identifies  the 
vessel;  and  dates  and  amounts  of  South 
Atlantic  golden  crab  landings.  In 
addition,  a  sworn  affidavit  may  be 
submitted  to  document  landings.  A 
sworn  affidavit  is  a  notarized  written 
statement  wherein  the  individual 
signing  the  affidavit  affirms  under 
penalty  of  perjury  that  the  information 
presented  is  accurate  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief 

(ii)  Documentation  by  a  combination 
of  trip  receipts  and  dealer  records  is 
acceptable,  but  duplicate  records  for  the 
same  landings  will  not  result  in 
additional  credit. 

(iii)  Additional  data  submitted  under 
paragraph  (c)(2)  of  this  section  must  be 
attached  to  a  Golden  Crab  Landings  Data 
form,  which  is  available  from  the  RD. 
(3)  Verification.  Documentation  of 
golden  crab  landings  from  the  South 
Atlantic  EEZ  and  other  information 
submitted  under  this  section  are  subject 
to  verification  by  comparison  with  state. 
Federal,  and  other  records  and 
information.  Submission  of  false 
documentation  or  information  may 
disqualify  a  person  from  initial 
participation  under  the  South  Atlantic 
golden  crab  controlled  access  program, 

(d)  Application  procedure.  Permit 
application  forms  are  available  from  the 
RD.  An  application  for  an  initial 
commercial  vessel  permit  that  is 
postmarked  or  hand-delivered  after 
September  26, 1996.  will  not  be 
accepted. 

(1)  An  application  for  a  commercial 
vessel  permit  must  be  submitted  and 
signed  by  the  vessel  owner  (in  the  case 
of  a  corporate-owned  vessel,  an  officer 
or  shareholder  who  meets  the 
requirements  of  paragraph  (b)  of  this 
section;  in  the  case  of  a  partnership- 
owned  vessel,  a  general  partner  who 
meets  these  requirements). 

(2)  An  owner  must  provide  the 
following: 

(i)  A  copy  of  the  vessel's  vaHd  U.S. 
Coast  Guard  certificate  of 
documentation  or.  if  not  documented,  a 
copy  of  its  valid  state  registration 
certificate. 

(ii)  Vessel  name  and  official  number. 
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(iii)  Name,  address,  telephone 
number,  and  other  identifying 
information  of  the  vessel  owner. 

(iv)  Documentation  of  initial 
eligibility,  as  specified  in  paragraphs  (b) 
and  (c)  of  this  section. 

(v)  The  fishing  zone  in  which  the 
vessel  will  fish,  as  specified  in 
paragraph  (h)  of  this  section. 

(vi)  Ajiy  other  information  concerning 
the  vessel,  gear  characteristics,  principal 
fisheries  engaged  in,  or  fishing  areas,  as 
specified  on  the  application  form. 

(vii)  Any  other  information  that  may 
be  necessary  for  the  issuance  or 
administration  of  the  permit,  as 
specified  on  the  application  form. 

(e)  Issuance.  (1)  The  RD  will  mail  an 
initial  commercial  vessel  permit  to  an 
apphcant  no  later  than  October  28, 
1996.  if  the  application  is  complete  and 
the  eligibility  requirements  specified  in 
paragraph  (b)  of  this  section  are  met. 

(2)  Upon  receipt  of  an  incomplete 
application  that  is  postmarked  or  hand- 
delivered  on  or  before  September  26, 
1996,  the  RD  will  notify  the  applicant  of 
the  deficiency.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days  of 
the  date  of  the  RD's  notification,  the 
application  will  be  considered 
abandoned. 

(3)  The  RD  will  notify  an  applicant,  in 
writing,  no  later  than  October  28,  1996, 
if  the  RD  determines  that  the  applicant 
fails  to  meet  the  eligibility  requirements 
specified  in  paragraph  (b)  of  this 
section. 

(0  Appeals.  (1)  An  appeal  of  the  RD's 
decision  regarding  initial  permit 
eligibihty  may  be  submitted  to  an  ad 
hoc  appeals  conunittee  appointed  by  the 
SAFMC. 

(2)  The  app>eals  committee  is 
empowered  only  to  deliberate  whether    , 
the  eligibility  criteria  specified  hi 
paragraph  (b)  of  this  section  were 
applied  correctly  to  the  appellant's 
application.  In  making  that 
determination,  the  appeals  committee 
members  will  consider  only  disputed 
calculations  and  determinations  based 
on  documentation  provided  as  specified 
in  paragraph  (c)  of  this  section, 
including  transfers  of  landings  records. 
The  appeals  committee  is  not 
empowered  to  consider  whether  a 
person  should  have  been  eligible  for  a 
commercial  vessel  permit  because  of 
hardship  or  other  factors. 

(3)  A  written  request  for  consideration 
of  an  appeal  must  be  submitted  within 
30  days  of  the  date  of  the  RD's 
notification  denying  permit  issuance 
and  must  provide  written 
documentation  supporting  the  basis  for 
the  appeal.  Such  a  request  must  contain 
the  appellant's  acknowledgment  that  the 
confidentiality  provisions  of  the 


Magnuson  Act  at  16  U.S.C.  1853(d)  and 
subpart  E  of  part  600  of  this  chapter  are 
waived  with  respect  to  anv  information 
supplied  by  the  RD  to  the  SAFMC  and 
its  advisory  bodies  for  purposes  of 
receiving  the  recommendations  of  the 
appeals  committee  members  on  the 
appeal.  An  appellant  may  also  make  a 
personal  appearance  before  the  appeals 
committee. 

(4)  The  appeals  committee  will  meet 
only  once  to  consider  appeals  submitted 
within  the  time  period  specified  in 
paragraph  (f)(3)  of  this  section.  Members 
of  the  appeals  committee  will  provide 
their  individual  recommendations  for 
each  appeal  to  the  RD.  Members  of  the 
appeals  committee  may  comment  upon 
whether  the  eligibility  criteria,  specified 
in  the  FMP  and  in  paragraph  (b)  of  this 
section,  were  correctly  applied  in  each 
case,  based  solely  on  the  available 
record,  including  documentation 
submitted  by  the  appellant.  The  RD  will 
decide  the  appeal  based  on  the  initial 
eligibility  criteria  in  paragraph  (b)  of 
this  section  and  the  available  record, 
including  documentation  submitted  by 
the  appellant  and  the  recommendations 
and  comments  from  members  of  the 
appeals  committee.  The  RD  will  notify 
the  appellant  of  the  decision  and  the 
reason  therefore,  in  vmting.  normally 
within  30  days  of  receiving  the 
recommendation  from  the  appeals 
committee  members.  The  RD's  decision 
will  constitute  the  final  administrative 
action  by  NMFS  on  an  apjieal. 

(g)  [Reserved] 

(n)  Fishing  zones.  (1)  The  South 
Atlantic  EEZ  is  divided  into  three 
fishing  zones  for  golden  crab.  A  vessel 
owner  must  indicate  on  the  initial 
application  for  a  commercial  vessel 
permit  the  zone  in  which  the  vessel  will 
fish.  A  permitted  vessel  may  fish  for 
golden  crab  only  in  the  zone  shown  on 
its  permit.  A  vessel  may  possess  golden 
crab  only  in  that  zone,  except  that  other 
zones  may  be  transited  if  the  vessel 
notifies  NMFS.  Office  of  Enforcement, 
Southeast  Region.  St.  Petersburg,  FL,  by 
telephone  (813-570-5344)  in  advance 
and  does  not  fish  in  an  unpermitted 
zone.  The  designated  fishing  zones  are 
as  follows: 

(i)  Northern  zone— the  South  Atlantic 
EEZnorthof28N.  lat. 

(ii)  Middle  zone — the  South  Atlantic 
EEZ  firom  25  N.  lat.  to  28  N.  lat. 

(iii)  Southern  zone — the  South 
Atlantic  EEZ  south  of  25  N.  lat. 

(2)  An  owner  of  a  permitted  vessel 
may  have  the  zone  specified  on  a  permit 
changed  only  when  the  change  is  from 
the  middle  or  southern  zone  to  the 
northern  zone.  A  request  for  such 
change  must  be  submitted  to  the  RD 
with  the  existing  permit. 
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12.  In  §622.17,  effective  October  28. 
1996.  paragraphs  (a),  (g),  (i),  and  (j)  are 

added  to  read  as  follows: 

§  622.17    South  Atlantic  golden  crab 
controlled  access. 

(a)  Applicability.  For  a  person  aboard 
a  vessel  to  fish  for  golden  crab  in  the 
South  Atlantic  EEZ,  possess  golden  crab 
in  or  from  the  South  Atlantic  EEZ,  off- 
load golden  crab  from  the  South 
Atlantic  EEZ,  or  sell  golden  crab  in  or 
from  the  South  Atlantic  EEZ,  a 
commercial  vessel  permit  for  golden 
crab  must  be  issued  to  the  vessel  and 
must  be  on  board.  It  is  a  rebuttable 
presumption  that  a  golden  crab  on  board 
or  off-loaded  from  a  vessel  in  the  South 
Atlantic  was  harvested  from  the  South 
Atlantic  EEZ. 
***** 

(g)  Display.  A  commercial  vessel 
permit  issued  under  this  section  must 
be  carried  on  board  the  vessel.  The 
operator  of  a  vessel  must  present  the 
permit  for  inspection  upon  the  request 
of  an  authorized  officer. 
•        •        •        •        • 

(i)  Transfer.  (1)  A  valid  golden  crab 
permit  may  be  transferred  for  use  by 
another  vessel  by  returning  the  existing 
permit(s)  to  the  RD  along  with  an 
application  for  a  permit  for  the 
replacement  vessel. 

(2)  To  obtain  a  commercial  vessel 
permit  via  transfer,  the  owner  of  the 
replacement  vessel  must  submit  to  the 
RD  a  valid  permit  for  a  vessel  with  a 
documented  length  overall,  or  permits 
for  vessels  with  documented  aggregate 
lengths  overall,  of  at  least  90  percent  of 
the  documented  length  overall  of  the 
replacement  vessel. 

(j)  Renewal.  (1)  In  addition  to  the 
procedures  and  requirements  of 
§  622.4(h)  for  commercial  vessel  permit 
renewals,  for  a  golden  crab  permit  to  be 
renewed,  the  SRD  must  have  received 
reports  for  the  permitted  vessel,  as 
required  by  §  622.5(a)(l)(v), 
documenting  that  at  least  5,000  lb  (2,268 
kg)  of  golden  crab  were  landed  from  the 
South  Atlantic  EEZ  by  the  permitted 
vessel  during  at  least  one  of  the  two  12- 
month  [>eriods  immediately  prior  to  the 
expiration  date  of  the  vessel  permit. 

(2)  An  existing  permit  for  a  vessel 
meeting  the  minimum  golden  crab 
landing  requirement  specified  in 
paragraph  (j)(l)  of  this  section  may  be 
renewed  by  following  the  procedure 
specified  in  paragraph  (d)  of  this 
section.  However,  documentation  of  the 
vessel's  initial  eligibility  need  not  be 
resubmitted. 

13.  In  §622.32.  effective  September 
26, 1996.  paragraphs  (b)(4)(v)  and  (vi) 
are  added  to  read  as  follows: 


§  622.32    Prohibited  and  limfted-harvest 
species. 

•  <         •         •         * 

(b)  *   *  • 

(4)   *    *   * 

(v)  It  is  intended  that  no  female 
golden  crabs  in  or  from  the  South 
Atlantic  EEZ  be  retained  on  board  a 
vessel  and  that  any  female  golden  crab 
in  or  from  the  South  Atlantic  EEZ  be 
released  in  a  manner  that  wall  ensure 
maximum  probability  of  survival. 
However,  to  accommodate  legitimate 
incidental  catch  and  retention,  the 
number  of  female  golden  crabs  in  or 
from  the  South  Atlantic  EEZ  retained  on 
board  a  vessel  may  not  exceed  0.5 
percent,  by  number,  of  all  golden  crabs 
on  board.  See  §  622.45(f)(1)  regarding 
the  prohibition  of  sale  of  female  golden 
crabs. 

(vi)  South  Atlantic  snapper-grouper 
may  not  be  possessed  in  whole,  gutted, 
or  filleted  form  by  a  person  aboard  a 
vessel  fishing  for  or  possessing  golden 
crab  in  or  from  the  South  Atlantic  EEZ 
or  possessing  a  golden  crab  trap  in  the 
South  Atlantic.  Only  the  head,  fins,  and 
backbone  (collectively  the  "rack")  of 
South  Atlantic  snapper-grouper  may  be 
possessed  for  use  as  bait. 
***** 

14.  In  §622.35.  effective  September 
26. 1996.  paragraph  (f)  is  added  to  read 
as  follows: 

§  622.35    South  Atlantic  EEZ  seasonal  and/ 
or  area  closures. 

***** 

(0  Golden  crab  trap  closed  areas.  In 
the  golden  crab  northern  zone,  a  golden 
crab  trap  may  not  be  deployed  in  waters 
less  than  900  ft  (274  m)  deep.  In  the 
golden  crab  middle  and  southern  zones, 
a  golden  crab  trap  may  not  be  deployed 
in  waters  less  than  700  ft  (213  m)  deep. 
See  §  622.17(h)  for  specification  of  the 
golden  crab  zones. 

15.  In  §622.38,  effective  September 
26, 1996,  paragraph  (0  is  added  to  read 
as  follows: 

§  622.36     Landing  fish  intact. 

•  »         •  «  • 

(f)  A  golden  crab  in  or  from  the  South 
Atlantic  EEZ  must  be  maintained  in 
whole  condition  through  landing 
ashore.  For  the  purposes  of  this 
paragraph,  whole  means  a  crab  that  is  in 
its  natural  condition  and  that  has  not 
been  gutted  or  separated  into 
component  pieces,  e.g..  clusters. 

16.  In  §622.40.  effective  October  28, 
1996.  paragraph  (a)(3)  is  revised;  and. 
effective  September  26. 1996.  paragraph 
(d)(2)  existing  text  is  redesignated  as 
paragraph  (d)(2){i)  and  paragraphs 
(b)(3)(ii),  (c)(3)(ii),  and  (d)(2)(ii)  are 
added  to  read  as  follows: 


§622.40     Limitations  or  traps  ana  pots. 

(a)  *  *  • 

(3)  South  Atlantic  EEZ.  A  sea  bass  pot 
or  golden  crab  trap  in  the  South  Atlantic 
EEZ  may  be  pulled  or  tended  only  by  a 
person  (other  than  an  authorized  officer) 
aboard  the  vessel  permitted  to  fish  such 
pot  or  trap  or  aboard  another  vessel  if 
such  vessel  has  on  board  written 
consent  of  the  owner  or  operator  of  the 
vessel  so  permitted.  For  golden  crab 
only,  a  vessel  with  written  consent  on 
board  must  also  possess  a  vaHd 
commercial  vessel  permit  for  golden 
crab. 

(b)  *  •  * 
(3)  •  •  • 

(ii)  A  golden  crab  trap  that  is  used  or 
possessed  in  the  South  Atlantic  EEZ 
must  have  at  least  one  escape  gap  or 
escape  ring  on  each  of  two  opposite 
vertical  sides.  The  minimum  allowable 
inside  dimensions  of  an  escape  gap  are 
2.75  by  3.75  inches  (7.0  by  9.5  cm);  the 
minimum  allowable  inside  diameter  of 
an  escape  ring  is  4.5  inches  (11.4  cm). 
In  addition  to  the  escape  gaps — 

(A)  A  golden  crab  trap  constructed  of 
webbing  must  have  an  opening  (slit)  at 
least  1  ft  (30.5  cm)  long  that  may  be 
closed  (relaced)  only  with  untreated 
cotton  string  no  larger  than  Via  inch 
(0.48  cm)  in  diameter. 

(B)  A  golden  crab  trap  constructed  of 
material  other  than  webbing  must  have 
an  escape  panel  or  door  measuring  at 
least  12  by  12  inches  (30.5  by  30.5  era), 
located  on  at  least  one  side,  excluding 
top  and  bottom.  The  hinges  and 
fasteners  of  such  door  or  panel  must  be 
made  of  either  ungalvanized  or 
uncoated  iron  wire  no  larger  than  19 
gauge  (0.04  inch  (1.0  mm)  in  diameter) 
or  untreated  cotton  string  no  larger  than 
3/16  inch  (4.8  mm)  in  diameter. 

(c)  •   *   • 
(3)  •   *   • 

(ii)  A  golden  crab  trap  deployed  or 
possessed  in  the  South  Atlantic  EEZ 
may  not  exceed  64  ft'  (1.8  m')  in 
volume  in  the  northern  zone  or  48  ft* 
(1.4  m*)  in  volume  in  the  middle  and 
southern  zones.  See  §622. 17(h)  for 
si}ecification  of  the  golden  crab  zones. 

(d)  *  *  • 
(2)  •  *  * 

(ii)  Rope  is  the  only  material  allowed 
to  be  used  for  a  mainline  or  buoy  line 
attached  to  a  golden  crab  trap,  except 
that  wire  cable  is  allowed  for  these 
purposes  through  January  31. 1998. 

17.  In  §622.41.  effective  September 
26, 1996.  paragraph  (e)  is  added  to  read 
as  follows: 

§  622.41    Species  specific  limitations. 

***** 

(e)  South  Atlantic  golden  cmb.  Traps 
ire  the  only  fishing  gear  authorized  in 
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directed  fishing  for  golden  crab  in  the 
South  Atlantic  EEZ.  Golden  crab  in  or 
from  the  South  .Atlantic  EEZ  may  not  be 
retained  on  board  a  vessel  possessing  or 

using  unauthorized  gear. 

18.  In  §  622.45.  effective  September 
26,  1996.  paragraph  (0(1)  is  added  and, 
effective  October  28, 1996,  paragraphs 
(f]{2)  through  (4]  are  added  to  read  as 

follows: 

§  622.45    Restnctions  on  saiwpurchase 

•         »         *         •         » 

(f)  South  Atlantic  golden  crab.  (1)  A 
female  golden  crab  in  or  from  the  South 
.Atlantic  EEZ  may  not  be  sold  or 

purchased 

(2)  A  golden  crab  harvested  in  the 
South  Atlantic  EEZ  on  board  a  vessel 
that  does  not  have  a  valid  commercial 
permit  for  golden  crab,  as  required 
under  §622. 17(a),  may  not  be  sold  or 
purchased 

(3)  A  golden  crab  harvested  on  board 
a  vessel  that  has  a  valid  commercial 
permit  for  golden  crab  may  be  sold  only 
to  a  dealer  who  has  a  valid  permit  for 
golden  crab,  as  required  under 

^622. 4(a)(4). 

(4)  A  golden  crab  harvested  in  the 
South  .Atlantic  EEZ  may  be  purchased 
by  a  dealer  who  has  a  valid  permit  for 
golden  crab,  as  required  under 

§  622.4(a)(4),  only  from  a  vessel  that  has 
a  valid  commercial  permit  for  golden 
crab. 

19.  In  §  622.48,  effective  September 
26.  1996.  paragraph  (g)  is  added  to  read 

as  follows 

§  622.48    Adjustment  ot  management 

measures. 


(g)  South  Atlantic  golden  crab.  MSY, 
ABC,  TAG,  quotas  (including  quotas 
equal  to  zero),  trip  limits,  minimum 
sizes,  gear  regulations  and  restrictions, 
permit  requirements,  seasonal  or  area 
closures,  time  frame  for  recovery  of 
golden  crab  if  overfished,  fishing  year 
(adjustment  not  to  exceed  2  months), 
observer  requirements,  and  authority  for 
the  RD  to  close  the  fishery  when  a  quota 
is  reached  or  is  projected  to  be  reached. 
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OEPARTMEN'  OP  THE  TREASURY 

Customs  Service 

19  GFR  Pari  12 
[T.D.9»-«4] 
RIN  1515-AB94 

Emissions  Standards  for  Imported 

Nonroad  Engines 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  sets  forth 
amendments  to  the  Customs  Regulations 
which  conform  to  regulations  that  have 
already  been  adopted  by  the 
Environmental  Protection  Agency 
(EPA),  in  order  to  ensure  the 
compliance  of  imported  nonroad 
engines  with  applicable  EPA  emissions 
standards  required  by  law. 
EFFECTIVE  DATE:  August  27, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
Wells,  Trade  CompUance  Division, 
(202-927-0771). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Clean  Air  Act,  as  amended,  (42 
U.S.C.  7401  et  seq.],  which  has  long 
authorized  the  Environmental 
Protection  Agency  (EPA)  to  regulate  on- 
highway  motor  vehicle  and  engine 
emissions,  was  amended  in  1990  to 
extend  EPA's  regulatory  authority  to 
include  as  well  nonroad  engines  and 
related  vehicles  and  2  equipment  (see 
42  U.S.C. 7521-7525,  7541-7543,  7547, 
7549,  7550,  7601(a)).  In  brief.  EPA  was 
given  authority,  inter  alia,  to  regulate 
those  categories  or  classes  of  new 
nonroad  engines  and  associated  vehicles 
and  equipment  that  contribute  to  air 
pollution,  if  such  nonroad  emissions 
have  been  determined  to  be  significant. 

To  this  end,  the  EPA  has  since 
conducted  the  requisite  studies,  and 
issued  regulations  in  40  CFR  parts  89 
and  90,  which  set  emission  standards 
for  certain  nonroad  engines,  specifically 
new  nonroad  compression-ignition 
engines  at  or  above  50  horsepower  (37 
kilowatts)  (nonroad  large  CI  engines)  as 
well  as  new  nonroad  spark-ignition 
engines  at  or  below  25  horsepower  (19 
kilowatts)  (nonroad  small  SI  engines). 
For  a  complete  discussion  of  the 
backgroimd  and  development  of  EPA's 
regulations  concerning  emissions 
standards  for  nonroad  large  Q  and  small 
SI  engines,  see  59  FR  31306  (June  17, 
1994)  and  60  FR  34582  (July  3, 1995). 
respectively.  The  Customs  Regulations 
set  forth  in  this  document  are  apphcable 
to  all  nonroad  engines  incorporated  into 


nonroad  vehicles  or  nonroad  equipment 
imported  into  the  United  States 

Nonconforming  nonroad  large  CI 
engines  may  only  be  imported  bv 
independent  commercial  importers 
(ICIs)  who  hold  valid  certificates  of 
conformitv  issued  bv  the  EPA  (see 
§  12.74(c)('2),  i;?/ra),  unless  an 
exemption  or  exclusion  otherwise 
apphes  thereto.  The  ICI  will  be 
responsible  for  assunng  that  subsequent 
to  importation,  the  nonroad  engine  is 
properly  modified  and/or  tested  to 
comply  with  EPA  emission  and  other 
requirements  over  its  useful  life. 

By  contrast,  no  ICI  program  exists  for 
nonconforming  nonroad  small  SI 
engines.  However,  an  individual  mav 
import  on  a  single  occasion  up  to  three 
nonconforming  nonroad  small  SI 
engines,  vehicles  or  equipment  items  for 
personal  use  (and  not  for  purposes  of 
resale).  In  fact,  with  specific  exceptions, 
nonconforming  nonroad  small  SI 
engines,  vehicles  and  equipment  are 
generally  not  permitted  to  be  imported 
for  resale.  After  an  individual's  limit  of 
three,  or  after  the  first  importation, 
additional  small  SI  engines,  vehicles,  or 
equipment  are  not  permitted 
importation,  unless  an  exception  or 
exclusion  otherwise  so  provides. 

Exemptions  or  exclusions  to  the 
general  restrictions  on  importing 
nonconforming  nonroad  engines  are 
similar  to  those  contained  in  §  12.73, 
Customs  Regulations  (19  CFR  12.73)  for 
nonconforming  motor  vehicles  and  their 
engines,  and  include  exemptions  for 
repair  and  alteration,  testing, 
precertification,  display,  national 
security,  hardship,  use  in  competition, 
and  certain  nonroad  engines  proven  to 
be  identical,  in  ail  material  respects,  to 
their  corresponding  U.S.  versions. 
Furthermore,  foreign  diplomatic  or 
military  personnel  on  assignment  in  the 
U.S.  may  import  a  nonconforming 
nonroad  engine  exempt  from  emissions 
requirements.  In  addition,  nonroad 
engines  greater  than  20  original 
production  years  old  are  not  subject  to 
EPA  emissions  requirements. 

Accordingly,  Customs  is  amending  its 
regulations  to  add  a  new  §  12.74  which 
conforms  to  the  regulations  that  have 
already  been  adopted  by  EPA,  in  order 
to  ensure  the  compliance  of  imported 
nonroad  engines  with  applicable  EPA 
emissions  standards  required  by  law. 

Inapplicability  of  Public  Notice  and 
Comment  and  Delayed  Effective  Date 
Requirements,  the  Regulator\ 
Flexibility  Act,  and  Executive  Order 
12866 

Inasmuch  as  these  amendments 
merely  conform  the  Customs 
Regulations  to  existing  law  and 
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regulation  as  noted  above,  pursuant  to  5 
U.S.C.  553(b)(B),  notice  and  public 
procedure  thereon  are  unnecessar\'  and 
pursuant  to  5  U.S.C.  553(d)(3),  a  delayed 
effective  date  is  not  required.  Since  this 
document  is  not  subject  to  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Nor  do  these 
amendments  meet  the  criteria  for  a 
"significant  regulatory  action"  under 
E.O.  12866. 

Drafting  Information.  The  principal  author 
of  this  document  was  Russell  Berger, 
Regulations  Branch,  U.S.  Customs  Service. 
However,  personnel  firom  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspection, 
Imports,  Motor  vehicles.  Motor  vehicle 
safety,  Nonroad  engines.  Reporting  and 

recordkeeping  requirements. 

Amendments  to  the  Regulations 

Part  12,  Customs  Regulations  (19  CFR 
part  12),  is  amended  as  set  forth  below. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  12  continues  to  read  as  follows,  and 
the  specific  authority  for  §  12.73  is 
revised  by  adding  a  reference  to  §  12.74 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66,  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 

•         •         •         •         * 

Sections  12.73  and  12.74  also  issued 
under  19  U.S.C.  1484,  42  U.S.C.  7522, 
7601: 

***** 

2.  Part  12  is  amended  by  revising  the 
undesignated  centerhead  preceding 

§  12.73,  and  by  adding  a  new  §  12.74 
following  §  12.73,  to  read  as  follows: 

Entry  of  Motor  Vehicles.  Motor  Vehicle 

Engines  and  Nonroad  Engines  Under 
the  Clean  Air  Act,  As  Amended 


§  12.74    Nonroad  engine  compliance  with 
•^edera!  antipollution  emission 
requirements, 

(a)  Applicability  of  EPA  requirements. 
This  section  is  ancillary  to  the 
regulations  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  issued  under 
the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401  et  seq.),  and  found  in  40 
CFR  parts  89  and  90.  Nothing  in  this 
section  should  be  construed  as  limiting 
or  changing  in  any  way  the  applicability 
of  the  EPA  regulations.  Those 
regulations  should  be  consulted  for 


more  detailed  information  concerning 
EP.^  emission  requirements.  These 
requirements  apply  to  nonroad 
combustion-ignition  engines  at  or  above 
37  kilowatts  (kW),  and  nonroad  spark- 
ignition  engines  at  or  below  19  kW.  For 
the  purpose  of  this  section,  the  term 
"nonroad  engine"  includes  all  nonroad 
engines  incorporated  into  nonroad 
equipment  or  nonroad  vehicles  when 
imported  into  the  United  States. 

(b)  Importation  of  complying  nonroad 
engines.  (1)  Labeled  engines.  Nonroad 
engines  which  in  their  condition  as 
imported  are  covered  by  an  EPA 
certificate  of  conformity  and  which  bear 
the  manufacturer's  label  showing  such 
conformity  and  other  EPA-required 
information  shall  be  deemed  in 
compliance  with  applicable  emission 
requirements  for  the  purpose  of 
Customs  admissibility  and  entry 
liquidation  determinations.  This 
paragraph  does  not  apply  to 
importations  by  independent 
commercial  importers  covered  by 
paragraph  (c)  of  this  section. 

(2)  Pending  certification.  Nonroad 
engines  otherwise  covered  by  paragraph 
(b)(1)  of  this  section  which  were 
manufactured  for  compliance  with 
applicable  emission  requirements,  but 
for  which  an  application  for  a  certificate 
of  conformity  is  pending  with  the  EPA 
may  be  conditionally  released  from 
Customs  custody  pending  production  of 
the  certificate  of  conformity  within  120 
days  of  release. 

(c)  Importation  of  nonconforming 
engines. 

(1)  By  other  than  an  independent 
commercial  importer  (Id).  Except  for 
nonroad  engines  imported  in  the 
particular  circumstances  covered  by 
paragraphs  (d)-(m)  of  this  section,  an 
individual  or  business,  other  than  an 
independent  commercial  importer  (ICI) 
holding  a  currently  valid  EPA  certificate 
of  conformity  for  the  same  nonroad 
engine  class  and  fuel  type  as  the  engine 
being  imported,  may  not  enter  into  the 
United  States  a  nonconforming  nonroad 
engine  to  which  EPA  emissions 
requirements  apply.  Individuals  and 
businesses  may,  however,  arrange  for 
the  importation  of  nonconforming 
nonroad  engines  through  an  ICI.  In  these 
circumstances,  the  IQ  will  not  act  as  an 
agent  or  broker  for  Customs  transaction 
purposes  unless  otherwise  licensed  or 
authonzed  to  do  so. 

(2)  By  an  ICI.  (i)  Definition.  Generally, 
an  IQ  is  an  importer  that  holds  a 
certificate  of  conformity  frtjm  EPA,  but 
that  lacks  a  contract  with  a  foreign  or 
domestic  nonroad  engine  manufacturer 
for  distributing  nonroad  engines  into  the 
United  States  market  and  cannot 
therefore  export  as  an  original 


equipment  manufacturer.  Further 
specific  discussion  of  who  qualifies  as 
an  la  is  set  forth  in  the  EPA 
regulations. 

(ii)  Procedure.  An  IQ  may  enter  into 
the  United  States  certain  nonroad 
engines,  only  if  it  holds  a  currently 
vaUd  EPA  certificate  of  conformity  for 
the  same  nonroad  engine  class  and  foel 
type  as  the  nonroad  engines  being 
entered.  A  "certificate  of  conformity"  is 
the  document  which  is  issued  by  the 
Administrator,  EPA,  to  the  ICI,  and 
which  entitles  the  IQ  to  import 
nonconforming  nonroad  engines  into 
the  United  States,  and  ensure  that  such 
nonroad  engines  are  brought  into 
conformance  with  applicable  EPA 
emissions  standards.  40  CFR  89.602-96. 

(d)  Importation  of  nonconforming 
spark-ignition  engines  at  or  below  19 
kW.  (1)  General.  A  nonconforming 
engine  at  or  below  19  kW  may  not  be 
imported  by  any  person,  business  or  IQ. 
except  for  purposes  other  than  resale 
under  paragraph  (d)(2)  of  this  section,  or 
unless  an  exemption  or  exclusion 
apphes  as  provided  in  paragraphs  (e)- 
(m)  of  this  section. 

(2)  Importation  for  purposes  other 
than  resale.  Any  individual  may  import 
on  a  one-time  basis  3  or  fewer 
nonconforming  spark-ignition  engines  at 
or  below  19  kW  for  piuposes  other  than 
resale  imder  40  CFR  90.611.  Such  an 
engine  may  be  conditionally  admitted 
without  prior  EPA  approval  and  without 
bond. 

(e)  Exemptions  and  exclusions  from 
emissions  requirements  based  on  age  of 
engine.  The  following  nonroad  engines 
may  be  imported  by  any  person  and  do 
not  have  to  be  shown  to  be  in 
compliance  with  emissions 
requirements  before  being  entitled  to 
admissibility: 

(1)  All  spark-ignition  engines  greater 
than  19  kW,  unless  regulated  under  19 
CFR  12.73; 

(2)  All  compression-ignition  engines 
less  than  37  kW; 

(3)  Spark-ignition  engines  less  than  or 
equal  to  19  kW  originally  manufactured 
before  the  1997  moidel  year; 

(4)  Compression-ignition  engines 
greater  than  or  equal  to  37  kW  but  less 
than  75  kW  originally  manufactured 
before  January  1, 1998; 

(5)  Compression-ignition  engines 
greater  than  or  equal  to  75  kW  but  less 
than  130  kW  originally  manufactured 
before  January  1, 1997; 

(6)  Compression-ignition  engines 
greater  than  or  equal  to  130  kW  but  less 
than  or  equal  to  560  kW  originally 
manufactured  before  January  1,  1996; 

(7)  Compression-ignition  engines 
.greater  than  560  kW  originally 


43962 


Federal  Register  /  Vol.  61.  No.  167  /  Tuesday,  August  27,  1996  /  Rules  and  Regulations 


ISS 


UMi 


manufacturfid  before  January  1.  2000; 
and 

(8)  Engines  not  otherwise  exempt 
from  EPA  emission  requirements  and 
more  than  20  years  old.  (Age  is 
determined  by  subtracting  the  calendar 
year  of  production  (as  opposed  to  model 
year)  from  the  calendar  year  of 
importation.) 

(T)  Exemption  for  exports.  Nonroad 
engines  which  will  be  used  in  nonroad 
vehicles  or  equipment  intended  solely 
for  export  to  a  country  which  does  not 
have  in  force  emissions  standards 
identical  to  EPA  standards  are  exempt 
from  applicable  EPA  emissions 
requirements  if  both  the  engine  and  its 
container  bear  a  label  or  tag  indicating 
that  it  is  intended  solely  for  export.  40 
CFR  89.909  and  90.909.  The  EPA 
publishes  in  the  Federal  Register  a  list 
of  foreign  countries  that  have  emissions 
standards  identical  to  EPA  standards. 

(g)  Exemptions  for  diplomats,  foreign 
military  personnel  and  nonresidents. 
Subject  to  the  conditions  that  they  are 
not  resold  in  the  United  States  and  are 
subsequently  exported  or  destroyed  or 
brought  into  conformity  with  EPA 
emissions  requirements,  the  following 
nonroad  engines  are  exempt  from  EPA 
emission  requirements: 

(1)  A  nonroad  engine  imported  solely 
for  the  personal  use  of  a  nonresident 
importer  or  consignee  where  the  use 
will  not  exceed  one  year  and  the  engine 
subsequently  will  be  exported;  and 

(2)  A  nonroad  engine  of  a  member  of 
the  armed  forces  of  a  foreign  country  on 
assigrunent  in  the  United  States,  or  of  a 
member  of  the  personnel  of  a  foreign 
government  on  assignment  in  the 
United  States  or  other  individual  who 
comes  within  the  class  of  persons  for 
whom  free  entry  of  nonroad  engines  has 
been  authorized  by  the  Department  of 
State.  For  special  documentation 
requirements,  see  paragraph  (n)(4)  of 
this  section. 

(h)  Exemption  for  repairs  or 
alterations.  An  engine  may  be  imported 
by  anyone  solely  for  repairs  or 
alterations.  Under  this  exemption,  the 
engine  may  not  be  sold  or  leased  in  the 
United  States.  40  CFR  89.611-96(b)(l) 
and  90.612(b)(1). 

(i)  Testing  exemption.  An  engine  may 
be  imported  by  anyone  solely  for 
testing.  Such  engine  may  only  be 
operated  as  an  integral  part  of  the  test. 
40  CFR  89.61  l-96(b)(2)  and 
90.612(b)(2).  This  exemption  is  limited 
to  a  period  not  exceeding  one  year  from 
the  date  of  importation  unless  a  request 
is  made  under  40  CFR  89.905(f)  or 
90.905(f),  as  applicable,  for  a  one-year 
extension. 

(j)  Precertification  exemption.  An 
engine  may  be  imported  by  an 


individual  as  well  as  by  an  ICI  for  use 
as  a  prototype  in  applying  for  EPA 
certification,  unless  otherwise  specified. 
40  CFR  89.61  l-96(b)(3)  and  89.906. 
Unless  the  engine  is  brought  into 
conformity  within  180  days  from  the 
date  of  entry,  it  shall  be  exported  or 
otherwise  disposed  of  subject  to 
paragraph  (q)  of  this  section. 

(k)  Display  exemption.  An  engine  may 
be  imported  by  anyone  solely  for 
display  in  relation  to  a  business  or  the 
public  interest,  as  determined  by  EPA, 
if  the  engine  will  not  be  sold  in  the 
United  States.  This  exemption  is  limited 
to  a  period  of  12  months  or  for  the 
duration  of  the  display,  whichever  is 
shorter.  Two  extensions  are  available  of 
up  to  12  months  each,  if  approved  by 
EPA,  but,  in  no  case  may  the  total 
extension  period  exceed  36  months.  40 
CFR  89.611-96(b)(4)  and  90.612(b)(3}. 

(1)  Exemption  for  engines  identical  to 
U.S. -certified  versions.  An  engine  may 
be  imported  by  its  owner  other  than  for 
resale  if  it  is  proven  to  be  identical,  in 
all  material  respects,  to  an  engine 
certiHed  by  the  original  manufacturer 
for  sale  in  the  United  States.  40  CFR 
89.61  l-96(c)(3)  and  90.612(c)(3). 

(m)  Exemptions  and  exclusions  based 
on  prior  EPA  approval.  The  following 
exemptions  or  exclusions  from  EPA 
emission  standards  apply  to  nonroad 
engines,  if  prior  approval  has  been 
obtained  in  writing  from  EPA: 

(1)  Competition  exemption.  An  engine 
may  be  imported  for  use  to  propel  a 
vehicle  or  to  power  equipment  used 
solely  for  competition.  40  CFR  89.611- 
96(e)  and  90.612(e); 

(2)  National  security  exemption.  An 
engine  that  received  a  national  security 
exemption  in  writing  from  EPA  may  be 
imported.  40  CFR  89.611-96(c)(l), 
89.908,  90.612(c)(1)  and  90.908;  and 

(3)  Hardship  exemption.  An  engine 
that  received  a  hardship  exemption  in 
writing  from  EPA  may  be  imported.  40 
CFR  89.91  l-96(c)(2)  and  90.612(c)(2). 

(n)  Documentation  requirements.  (1) 
Exception  for  conforming  engines.  The 
special  documentation  requirements  of 
paragraphs  (n)(2)  and  (n)(3)  of  this 
section  do  not  apply  to  the  entry  into 
the  United  States  of  any  nonroad 
engines  shown  to  be  in  compliance  with 
applicable  emission  requirements  under 
paragraph  (b)(1)  of  this  section  relating 
to  labeling. 

(2)  Declarations  of  other  importers. 
Release  from  Customs  custody  shall  be 
refused  with  respect  to  all  entries  of 
nonconforming  nonroad  engines  into 
the  United  States  unless  there  is  filed 
with  the  entry  in  duplicate  a  declaration 
in  which  the  importer  or  consignee 
declares  or  affirms  its  status  as  an 
original  equipment  manufacturer,  an  IQ 


holding  a  relevant  certificate  of 
conformity,  an  individual  importer,  or 
other  status,  and  further  declares  or 
affirms  the  status  or  condition  of  the 
imported  engines  and  the  circumstances 
concerning  importation  including  a 
citation  to  the  specific  paragraph  in  this 
section  upon  which  application  for 
conditional  or  final  release  from 
Customs  custody  is  made. 

(3)  Other  documentation  and 
information.  The  EPA  requires, 
pursuant  to  its  regulations  at  40  CFR 
89.604(a)  and  40  CFR  90.604(c),  that  the 
following  information  shall  be  included 
or  submitted  with  the  importer's 
declaration: 

(i)  The  importer's  name,  address  and 
telephone  number; 

(ii)  Identification  of  the  engine, 
including  the  unique  engine  number, 
the  engine  owner's  taxpayer 
identification  number,  and  his  or  her 
current  address  and  telephone  number 
in  the  United  States  if  different  from 
that  provided  in  paragraph  (n)(3)(i)  of 
this  section; 

(iii)  Identification,  where  applicable, 
of  the  place  where  the  engine  will  be 
stored  until  EPA  approval  of  the 
importer's  application  to  EPA  for  final 
admission; 

(iv)  Authorization  for  EPA 
enforcement  officers  to  conduct 
inspections  or  testing  otherwise 
permitted  by  the  Clean  Air  Act  and 
regulations  promulgated  thereunder; 

(v)  Identification,  in  the  case  of 
importation  by  an  ICI,  of  the  certificate 
of  conformity  by  means  of  which  the 
engine  is  being  imported; 

(vi)  The  date  of  manufacture  of  the 
engine; 

(vii)  The  date  of  entry; 

(viii)  Identification  of  the  Vessel  or 
carrier  on  which  the  merchandise  was 
shipped; 

(ix)  The  entry  number,  where 
applicable; 

(x)  Where  prior  written  approval  from 
EPA  is  required  for  an  exemption  or 
exclusion,  a  statement  to  the  effect  that 
such  EPA  approval  has  been  given;  and 

(xi)  Such  other  further  information  as 
may  be  required  by  the  EPA. 

(4)  Documentation  from  diplomats  or 
foreign  military  personnel.  For  entries 
for  which  an  exemption  is  claimed 
under  paragraph  (g)(2)  of  this  section,  a 
statement  must  also  be  included  with 
the  declaration,  identifying  and 
describing  the  engine  importer's  official 
orders,  if  any,  or,  giving  the  name  of  the 
embassy  to  which  the  importer  is 
accredited  if  the  importer  is  a  qualifying 
member  of  the  personnel  of  a  foreign 
government  on  assignment  in  the 
United  States. 
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(5)  Retention  and  submission  of 
records  to  Customs.  Documents 
supporting  the  information  contained  in 
or  accompanying  the  declaration  as  set 
forth  in  paragraphs  (n)  (2H4)  of  this 
section  must  be  retained  by  the  importer 
for  a  period  of  at  least  5  years  from  the 
date  of  entry,  or  withdrawal  from 
warehouse,  for  consumption  of  the 
nonroad  engine  (see  §  162.1c  of  this 
chapter),  and  shall  be  provided  to 
Customs  upon  request. 

(o)  Release  under  bond.  If  a 
declaration  filed  in  accordance  with 
paragraph  (n)(2)  of  this  section  states 
that  the  entry  is  being  filed  under 
circimistances  described  in  either 
paragraph  (h).  (i),  (j),  or  (k)  of  this 
section,  the  entry  shall  be  accepted  only 
if  the  importer  or  consignee  gives  a 
bond  on  Customs  Form  301,  containing 
the  bond  conditions  set  forth  in  §  113.62 
of  this  chapter  for  the  production  of  an 
EPA  statement  that  the  engine  is  in 
conformity  with  Federal  emission 
requirements.  Within  the  period  in 
paragraph  (i)  or  (j)  of  this  section,  or  in 
the  case  of  paragraph  (h)  or  (k)  of  this 
section,  the  period  specified  by  EPA  in 
its  authorization  for  an  exemption,  or 
such  additional  period  as  the  port 
director  of  Customs  may  allow  for  good 
cause  showTi,  the  importer  or  consignee 
shall  deliver  to  the  port  director  the 
prescribed  statement.  If  the  statement  is 
not  delivered  to  the  director  of  the  port 
of  entry  within  the  specified  period,  the 
importer  or  consignee  shall  deliver  or 
cause  to  be  delivered  to  the  port  director 
those  engines  which  were  released 
under  a  bond  required  by  this 
paragraph.  In  the  event  that  the  engine 
is  not  redelivered  within  5  days 
following  the  specified  period, 
liquidated  damages  shall  be  assessed  in 
the  full  amount  of  the  bond,  if  it  is  a 
single  entry  bond,  or  if  a  continuous 
bond  is  used,  the  amount  that  would 
have  been  taken  under  a  single  entry 
bond.  Liquidated  damages  under  the 
bond  generally  would  be  equal  to  3 
times  the  value  of  the  merchandise 
involved  in  the  default  (see  §  113.62(k) 
of  this  chapter). 

(p)  Notice  of  inadmissibility  or 
detention.  If  an  engine  is  determined  to 
be  inadmissible  before  release  from 
Customs  custody,  or  inadmissible  after 
release  from  Customs  custody,  the 
importer  or  consignee  shall  be  notified 
in  writing  of  the  inadmissibility 
determination  and/or  redelivery 
requirement.  However,  if  an  engine 
cannot  be  released  from  Customs 
custody  merely  because  the  importer 
has  failed  to  furnish  with  the  entry  the 
information  required  by  paragraph  (n)  of 
this  section,  the  engine  shall  be  held  in 
detention  by  the  port  director  for  a 


period  not  to  exceed  30  days  after  filing 
of  the  entry  at  the  risk  and  expense  of 
the  importer  pending  submission  of  the 
missing  information.  An  additional  30- 
day  extension  may  be  granted  by  the 
port  director  upon  apphcation  for  good 
cause  shown.  If  at  the  expiration  of  a 
period  not  over  60  days  the  required 
documentation  has  not  been  filed,  a 
notice  of  inadmissibility  will  be  issued. 

(q)  Disposal  of  engines  not  entitled  to 
admission.  An  engine  denied  admission 
under  any  provision  of  this  section  shall 
be  disposed  of  in  accordance  with 
applicable  Customs  laws  and 
regulations.  However,  an  engine  will  not 
be  disposed  of  in  a  manner  in  which  it 
may  ultimately  either  directly  or 
indirectly  reach  a  consumer  in  a 
condition  in  which  it  is  not  in 
conformity  with  applicable  EPA 
emission  requirements. 

(r)  Prohibited  importations.  The 
importation  of  nonroad  engines 
otherwise  than  in  accordance  with  this 
section  and  the  regulations  of  EPA  in  40 
CFR  parts  89  and  90  is  prohibited. 
George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  June  24, 1996. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[PR  Doc.  96-21843  Filed  8-26-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  105 
[Docket  No  95N-3'0F 

Revocation  of  Certain  f^eguiations 
Affecting  Food 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  July  3,  1996,  of  the  final 
rule  published  in  the  Federal  Register 
of  June  3, 1996  (61  FR  27771),  that 
revoked  regulations  on  diabetic  labeling 
and  on  sodium  intake  labeling.  These 
regulations  were  among  those 
regulations  identified  by  the  agency  for 
revocation  as  a  result  of  a  page-by-page 
review  of  its  regulations  that  cover  food 
and  cosmetics.  This  regulatory  review 
was  in  response  to  the  administration's 
"Reinventing  Government"  initiative 
that  seeks  to  streamline  government  and 


to  ease  the  burden  on  regulated  industry 
and  consumers. 

DATES:  Effective  date  confirmed:  July  3. 
1996.  This  revocation  is  applicable  for 
all  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  this 
date.  Any  labels  or  labeling  that  require 
re\'ision  as  a  result  of  this  revocation 
shall  comply  no  later  than  January  1, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  3,  1996  (61  FR 
27771),  FDA  issued  a  final  rule  entitled 
"Revocation  of  Certain  Regulations 
Affecting  Food"  that,  among  other 
things,  revoked  regulations  on  diabetic 
labeling  in  §  105.67  (21  CFR  105.67)  and 
on  sodium  intake  labeling  in  §  105.69 
(21  CFR  105.69). 

FDA  gave  interested  persons  until 
July  3, 1996,  to  file  written  objections  to 
the  revocation  of  these  regulations  and 
to  request  a  hearing  on  the  specific 
provisions  to  which  there  were 
objections.  No  objections  or  requests  for 
hearing  were  received  in  response  to  the 
final  regulation. 

List  of  Subjects  in  21  CFR  Part  105 

Dietary  foods,  Food  grades  and 
standards,  Food  labeling.  Infants  and 
children. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201,  401, 
403,409,411,701,721  of  (21  U.S.C. 
321,  341,  343,  348.  350.  371,  379e))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  hereby  given  that  no 
objections  were  received,  and  that  the 
removal  of  §  105.67  on  diabetic  labeling 
and  §  105.69  on  sodium  intake  labeling 
became  effective  on  July  3, 1996.  Any 
labels  or  labeling  that  require  revision  as 
a  result  of  this  revocation  shall  comply 
no  later  than  January  1, 1998. 

Dated:  August  15, 1996. 
Wiiliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-21528  Filed  8-26-96;  8:45  am] 
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21  CFF  Par  520 

0'-3i  Dosaoe  fo^r-:  Nev>  Animal  Drugs; 
ivermecti'-  ^ablets  and  Chewable 
CuDes,  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACT»ON:  Final  rule;  correction. 


UMI 


summary:  The  Food  and  Drug 
.\dministration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  July  31.  1996  (61  FR  39867). 
The  document  amended  the  animal 
drug  regulations  to  reflect  approval  of 
two  supplemental  new  animal  drug 
applications  (NADA's)  filed  by  Merck 
Rpseanh  Laboratories,  Division  of 
Merc  k  &  Co.,  Inc.  The  document  was 
published  with  a  typographical  error  in 
the  title.  This  document  corrects  that 
error. 

EFFECTIVE  DATE:  Tiil\  ?!    1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  7500  Standish  PI., 
RD<,kville.  MD  20855,  301-827-0137. 
In  FR  Doc.  96-19410,  appearing  on 
page  39867  in  the  Federal  Register  of 
Wednesday.  July  31,  1996,  the  following 
correction  is  made:  On  page  39867,  in 
the  second  column,  the  title  of  the 
document  is  corrected  to  read  "Oral 
Dosage  Form  New  Animal  Drugs; 
Ivermectin  Tablets  and  Chewable 
Cubes." 

Dated:  August  19. 1996. 
Robert  C.  Livingston, 
Director,  Office  of  New  Animal  Drug 
Evaluation. Cerxter  for  Veterinary  Medicine. 
[FR  D<x:  96-21848  Filed  8-26-96;  8:45  am) 

BILUNC  CODE  41«M>1-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  667 
[FHWA  Docket  No  9S-28] 
RIN  2125-AD69 

Elimination  of  Regulations  Concerning 
the  Public  Lands  Highways 
Discretionary  Funds  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  eliminating  its 
regulations  outlining  the  procedures  to 
be  followed  in  administering  the  Public 
Lands  Highways  (PLH)  discretionary 
funds  program.  These  provisions  have 
become  outdated  and  unnecessary  as  a 
result  of  amendments  made  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  (Pub.  L. 
102-240,  105  Stat.  1914)  to  the  statutory 
provisions  in  title  23  of  the  United 
States  Code  (U.S.C.)  which  authorize 
distribution  of  some  of  the  funds 
appropriated  for  Public  Lands  Highways 


among  the  States  on  the  basis  of  need. 
These  amendments  to  title  23,  U.S.C, 
significantly  modify  and  clarify  the 
eligibility  criteria  and  selection  process 
of  the  PLH  discretionary  program;  as  a 
result,  the  FHWA  regulations 
concerning  the  PLH  discretionary 
program  have  become  obsolete. 
Consequently,  in  the  interests  of 
streamlining  FHWA  regulations  and 
providing  more  flexibility  in  the 
administration  of  this  program  in 
accordance  with  the  President's 
Regulatory  Reinvention  Initiative,  the 
FHWA  is  eliminating  these  regulations. 
EFFECTIVE  DATE:  September  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mohan  P.  Pillay,  Office  of  Engineering, 
HNG-12.  (202)  366-4655  or  Mr.  Wilbert 
Baccus,  Office  of  the  Chief  Counsel, 
HCC-32,  (202)  366-1397,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Through 

the  PLH  Discretionary  Program,  the 
FHWA  administers  the  allocation  of 
Federal  funds  in  the  manner  authorized 
by  §  202(b)  of  title  23  of  the  U.S.C. 
"among  those  States  having 
unappropriated  or  unreserved  public 
lands,  nontaxable  Indian  lands  or  other 
Federal  reservations."  Approximately 
$50  million  was  made  available  to  the 
States  for  the  PLH  Discretionary 
Program  in  FY  1996.  The  statute  directs 
that  34  percent  of  the  sums  appropriated 
for  public  lands  highways  in  a  given 
fiscal  year  is  to  be  allocated  on  the  basis 
of  need  among  qualifying  States  that 
apply  for  such  funds  through  their  State 
highway  departments.  23  U.S.C.  202(b). 
The  statute  also  provides  that  these  PLH 
funds  are  available  for  any  kind  of 
transportation  project  eligible  for 
assistance  under  title  23,  U.S.C,  that  is 
within  or  adjacent  to  or  provides  access 
to  pubUc  lands  areas.  23  U.S.C  204(b). 

Although  Congress  did  not  direct  that 
regulations  be  promulgated  to 
implement  the  funding  scheme 
established  by  this  statute,  the  FHWA 
did  promulgate  regulations  which 
outline  the  procedures  for  administering 
the  PLH  Discretionary  Program.  These 
regulations,  for  the  most  part,  merely 
reiterate  the  application  process  and 
selection  criteria  outlined  in  the  statute. 
For  instance,  the  statute  establishes  that 
PLH  discretionary  funds  are  to  be 
distributed  on  the  basis  of  need  among 
the  States  that  apply  through  their  State 
highway  departments  and  that 
preference  is  to  be  given  to  those 
projects  which  are  significantly 
impacted  by  Federal  land  and  resource 


management  activities.  Part  667  restates 
these  provisions,  but  it  also 
supplements  the  statutory  provisions 
with  overly  detailed  descriptions  of 
factors  to  be  considered  in  the  selection 
process  and  of  the  steps  taken  in  the 
application  and  selection  procedure.  In 
addition,  part  667  restates  some  of  the 
factors  established  in  the  statute  as 
defining  the  eligibility  of  certain 
projects  for  these  funds. 

The  eligibility  criteria  and  selection 
process  of  the  PLH  discretionary 
program  were  modified  and  greatly 
clarified  by  amendments  to  title  23, 
U.S.C,  that  were  enacted  as  part  of  the 
ISTEA  (Pub.  L.  102-240,  105  Stat.  1914). 
One  change  resulting  from  these 
amendments  is  that  title  23,  U.S.C,  now 
provides  a  more  detailed  explanation  of 
the  kinds  of  projects  which  are  eligible 
for  PLH  discretionary  funds.  The 
regulation  delineating  eligibility  criteria 
in  part  667  states  that  funds  may  be 
used  for  "engineering  and  con.struction 
of  the  mainline  roadway  including 
adjacent  vehicular  parking  areas  and 
construction  elements  related  to  scenic 
easements."  (§  667.7.)  After  the  ISTEA 
amendments,  title  23,  U.S.C,  now 
includes  a  provision  entitled  "Eligible 
Projects"  which  lists  adjacent  vehicular 
parking  areas  and  acquisition  of 
necessary  scenic  easements  as  two  of 
seven  types  of  projects  qualifying  for 
PLH  funds. 

These  PLH  regulations  have  also  now 
become  inconsistent  with  title  23, 
U.S.C,  as  a  result  of  the  ISTEA 
amendments.  Section  667.7  of  the 
regulations  states  that  "funds  may  not 
he  used  for  right-of-way  costs, 
maintenance  or  other  ancillaries  such  as 
sanitary,  water  and  fire  control 
facilities";  however,  the  list  of  eligible 
projects  added  to  title  23,  U.S.C,  by  the 
ISTEA  includes,  "construction  and 
reconstruction  of  roadside  rest  areas 
including  sanitary  and  water  faciUties." 
Thus,  in  general,  the  provisions 
regarding  eligibility  for  PLH 
discretionary  funds  currently  included 
in  the  FHWA  regulations  have  become 
both  outdated  and  unnecessary. 

Amendments  to  title  23,  U.S.C,  added 
by  the  ISTEA  also  modify  the  selection 
process  and  the  factors  that  will  be 
taken  into  account  in  allocating  PLH 
discretionary  funds  among  the  States. 
As  a  result  of  the  ISTEA  amendments, 
title  23,  U.S.C,  now  states  that 
preference  will  still  be  given  to  projects 
which  are  significantly  impacted  by 
Federal  land  and  resource  management 
activities,  but  now  such  preference  will 
be  given  only  if  these  projects  are 
proposed  by  a  State  which  contains  at 
least  3  percent  of  the  total  public  lands 
in  the  Nation.  In  light  of  this  statutory 
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change,  the  regulations  in  pari  667  have 
become  outdated  because  they  provide 
that  all  projects  which  significantly 
benefit  or  improve  Federal  land  and 
resource  management  will  be  given 
preference. 

Consequently,  as  this  examination  of 
part  667  reveals,  these  regulations 
concerning  the  PLH  Discretionary 
Program  are  unnecessary  and  in  many 
instances  either  straightforwardly 
redundant  or  outdated  because  they 
have  become  inconsistent  with  the 
authorizing  statute.  Therefore,  the 
FHWA  is  eliminating  part  667  as 
opposed  to  amending  it  to  account  for 
the  changes  brought  about  by  the  ISTEA 
amendments.  Elimination  of  these 
regulations  will  provide  more  flexibility 
in  administration  of  the  PLH 
discretionary  program.  In  addition, 
elimination  of  part  667  will  have  the 
effect  of  further  streamlining  FHWA 
regulations  in  accordance  with  the 
objectives  of  the  President's  Regulatory 
Reinvention  Initiative. 

Discussion  of  Comments 

A  notice  of  proposed  rulemaking 
(NPRM)  proposing  the  elimination  of 
part  667  was  published  in  the  December 
6,  1995,  Federal  Register  at  60  FR 
62359.  Interested  persons  were  invited 
to  participate  in  this  rulemaking  by 
submitting  written  comments  on  the 
NPRM  to  Docket  No.  95-28  on  or  before 
February  5, 1996,  Comments  were 
received  from  two  State  highway 
agencies  and  one  Indian  tribe.  All 
comments  received  in  response  to  the 
NPRM  were  considered  during  the 
drafting  of  this  final  rule  eliminating  the 
PLH  Discretionary  Program  regulations. 

One  State  had  no  comments 
concerning  elimination  of  the  existing 
regulation;  however,  two  changes  in  the 
law  were  recommended.  One  such 
recommendation  proposed  a  change  to 
the  provision  in  23  U.S.C.  202(b) 
dealing  with  the  preference  in  PLH 
discretionary  allocations  to  projects  in  a 
State  which  contains  at  least  3  percent 
of  the  total  public  lands  in  the  Nation. 
The  commenting  State  recommended 
that  the  percentage  of  public  lands 
required  for  giving  preference  in  PLH 
discretionary  allocation  be  reduced  from 
3  percent  to  1.5  percent  or  deleted 
entirely.  The  State  also  recommended 
that  the  "Hold  Harmless"  clause  in 
section  1015(a)(1)  of  the  ISTEA  not 
include  apportionment  adjustments  tied 
to  allocations  made  to  States  under  the 
PLH  Discretionary  Program.  Both  of 
these  recommendations  require 
statutory'  amendments  and  are  beyond 
the  scope  of  a  rulemaking  action. 

Two  commenters  suggested  that  the 
FHWA  retain  the  project  selection 


criteria  presented  in  23  CFR  667.3  (c) 
and  (d)  as  these  criteria  are  valuable  in 
determining  appropriate  projects  to  be 
selected  for  funding.  For  example,  these 
criteria  cover  matters  such  as  route 
continuity,  capwcity,  and  safety  and 
benefits  of  projects  to  Federal  lands  and 
resoiux^  management.  Although  these 
criteria  are  not  expressed  in  definitive 
terms  of  measurement  and  their 
application  is  subjective,  the  FHWA 
agrees  that  use  of  these  criteria  can 
produce  information  which  is  valuable 
for  purposes  of  the  selection  process.  It 
is  noted  that  FHWA's  annual 
solicitation  for  candidate  projects  which 
is  publicized  via  a  memorandum  to  the 
FHWA  regional  offices,  requests 
information  on  most  of  these  criteria  as 
part  of  each  State's  proposal.  The 
FHWA  call  for  fiscal  year  (FY)  1997  PLH 
candidates  contains  these  selection 
criteria.  The  elimination  of  part  667  will 
not  impact  FHWA's  use  of  these 
selection  criteria,  and  the  FHWA  fully 
intends  to  include  them  in  future 
solicitations  for  candidate  projects  if 
this  discretionary  program  is 
reauthorized  after  FY  1997. 

One  commenter  recommended  that 
the  selection  criteria,  as  previously 
discussed,  also  be  applied  to  the  non- 
discretionary  portion  of  the  PLH 
funding  allocated  to  the  States.  The  non- 
discretionar}'  PLH  funding  (66  percent 
of  PLH  funds)  is  set  aside  by  statute  for 
Forest  Highways  and  is  distributed  in 
accordance  with  a  hybrid  formula. 
Funds  set  aside  for  Forest  Highways  are 
not  discretionary,  and  the  selection 
criteria  for  PLH  discretionary  funds 
cannot  be  used  to  allocate  the  remaining 
66  percent  of  the  PLH  funding. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review  and  DOT 
Regulatory  Policies  and  Procedures) 

The  FHWA  has  considered  the  impact 
of  this  document  and  has  determined 
that  it  is  neither  a  significant 
rulemaking  action  within  the  meaning 
of  Executive  Order  12866  nor  a 
significant  rulemaking  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  This 
rulemaking  eliminates  FHWA 
regulations  regarding  administration  of 
the  PLH  Discretionary  Program.  These 
regulations  have  become  outdated  and 
are  unnecessary  in  light  of  the  fact  that 
the  statutory  provisions  authorizing 
allocation  of  these  funds  adequately 
delineate  the  procedures  to  be  used  and 
the  factors  to  be  considered  in  selecting 
the  States  that  will  receive  funding.  This 
rulemaking  eliminating  these  obsolete 
regulations  would  not  cause  any 


significant  changes  to  the  amount  of 
funding  available  under  the  PLH 
Discretionary  Program  or  to  the  process 
by  which  applicants  are  selected  to 
receive  funding.  Thus,  it  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal.  In 
addition,  it  will  not  create  a  serious 
inconsistency  with  tmy  other  agency's 
action  or  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs;  nor  will 
elimination  of  these  regulations  raise 
any  novel  legal  or  policy  issues. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities  and  has 
determined  that  elimination  of  the 
FHWA  regulations  regarding 
administration  of  PLH  discretionary 
funds  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Elimination  of 
these  regulations  will  not  affect  the 
amount  of  funding  available  to  the 
States  through  the  PLH  Discretionary 
Program  or  the  procedures  used  to  select 
the  States  eligible  to  receive  these  funds. 
Furthermore,  States  are  not  included  in 
the  definition  of  "small  entity"  set  forth 
in  5  U.S.C.  601.  Therefore,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Exective  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
Elimination  of  these  obsolete  FHWA 
regulations  concerning  the  PLH 
Discretionary  Program  would  not 
preempt  any  State  law  or  State 
regulation.  No  additional  costs  or 
burdens  would  be  imposed  on  the  States 
as  a  result  of  this  action,  and  the  States' 
abihty  to  discharge  traditional  State 
governmental  functions  would  not  be 
affected  by  this  rulemaking. 

Executive  Order  12372 

Catalog  of  Domestic  Assistance 
Program  Number  20.205,  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 
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Paperwork  Reduction  Act 

This  action  does  not  create  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this 
rulemaking  for  the  purposes  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment.  Therefore  an 
environmental  impact  statement  is  not 
required. 

Regulatory  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  667 

Highways  and  roads,  Public  lands 
highway  funds. 

Issued  on:  August  20. 1996. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  202, 
204.  and  315,  the  FHWA  removes  and 
reserves  part  667  of  title  23,  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  567— PUBLIC  LANDS 
HIGHWAYS  FUNDS  [REMOVED  AND 
RESERVED] 

1.  Part  667  is  removed  and  reserved. 
(PR  Doc.  96-21852  Filed  8-26-96;  8:45  am) 

BiLUNQ  COM  4910-22-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  291 

[Docket  No.  FR -^8 14-^^-03] 

RIN  2502-AG42 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner.  Sale  of  HUD-Held 
Single  Family  Mortgages;  Notice  of 
Extension  of  Effective  Period  of  Interim 
Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 


ACTION:  Interim  rule;  Postponement  of 
expiration  date. 

SUMMARY:  On  August  31. 1995,  HUD 
published  an  interim  rule  to  establish 
poUcies  and  procedures  for  the  sale  of 
HUD-held  single  family  mortgages.  The 
interim  rule  provided  that  its  provisions 
would  expire  and  not  be  in  effect  after 
September  30, 1996,  unless  prior  to  that 
date  HUD  publishes  a  document  to 
extend  the  effective  date.  This 
document  extends  the  effective  period 
of  the  interim  rule  until  HUD  issues  a 
final  rule  for  the  sale  of  HUD-held  single 
family  mortgages. 

DATES:  Effective  August  27, 1996  the 
September  30, 1996  expiration  date  for 
the  interim  rule  adding  24  CFR  291.300 
through  291.307  (subpart  D)  is 
postponed  until  a  final  rule  is  published 
and  made  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McCIoskey,  Director,  Single 
Family  Servicing  Division,  Office  oi 
Housing,  Room  9178.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW,  Washington,  D.C. 
20410,  telephone  (202)  708-1672.  (This 
telephone  number  is  not  toll-free.) 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  HUD 
published  an  interim  rule  to  establish 
poUcies  and  procedures  for  the  sale  of 
HUD-held  single  family  mortgages  on 
August  31,  1995  (60  FR  45331).  (Note: 
HUD  published  a  correction  to  this 
interim  rule  on  October  6,  1995  (60  FR 
52296).)  The  August  31, 1995  interim 
rule  explained  that  HUD  had  adopted  a 
policy  of  setting  an  expiration  date  for 
an  interim  rule  so  that  the  regulatory 
provisions  would  expire  unless  a  final 
rule  is  published  before  that  date  (60  FR 
45332).  This  "sunset"  provision  appears 
in  §  291.300  of  the  interim  rule,  which 
provides  that  §§  291.300  through 
291.307  shall  expire  and  shall  not  be  in 
effect  after  September  30, 1996,  unless 
prior  to  September  30, 1996  HUD 
publishes  a  final  rule  adopting  the 
interim  rule  with  or  without  changes,  or 
publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date  of 
the  interim  rule. 

The  final  rule  for  the  sale  of  HUD- 
held  single  family  mortgages  is 
currently  in  its  final  stages  of 
development,  and  HUD  anticipates  that 
it  will  publish  the  final  rule  in  the  fall 
of  1996.  However,  in  order  to  prevent  a 
period  in  which  the  single  family 
mortgage  sale  program  is  without 
effective  regulations,  HUD  is  extending 
the  effective  period  of  the  August  31, 


1995  interim  rule  until  the  final  rule  is 
published  and  made  effective. 

Accordingly,  the  expiration  date  of 
the  interim  rule  published  in  the 
Federal  Register  on  August  31,  1995  (60 
FR  45331)  is  postponed  until  a  final  rule 
is  published  and  made  effective. 

Dated:  August  20, 1996. 
Nicola.<i  P  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[FR  Doc.  96-21762  Filed  8-26-96;  8:45  am] 

BILUNG  CODE  421&-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  960 

[SPATS  No.  WY-026] 

Wyoming  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Re(  lamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Wyoming  regulatory 
program  (hereinafter,  the  "Wyoming 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  the  revision  of  statutory 
provisions  pertaining  to  research  and 
development  testing  licenses  for  coal  in 
situ  processing  operations.  The 
amendment  was  intended  to  revise  the 
Wyoming  program  to  be  consistent  with 
SMCRA  and  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  August  27, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett,  Director,  Casper  Field 
Office,  Telephone:  (307)  261-5824, 
Internet  address: 
GPADGETT@CWYGW.OSMRE.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 

the  Wyoming  program  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  can 
be  found  in  the  November  26.  1980,     . 
Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
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amendments  can  be  found  at  30  CFR 
950.12,  950.15,  950.16,  and  950.20. 

II.  Proposed  .\mendment 

By  letter  dated  Apiil  18, 1996, 
Wyoming  submitted  a  proposed 
amendment  to  its  program 
(administrative  record  No.  WY-32-2) 
pursuant  to  SMCR.^  (30  U.S.C.  1201  et 
seq.].  Wyoming  submitted  the  proposed 
amendment  in  response  to  a  January  27, 

1995,  letter  from  OSM  that  was  sent  in 
accordance  with  the  Federal  regulations 
at  30  CFR  732.17(c)  (administrative 
record  No.  WY-32-1).  The  provisions  of 
the  Wyoming  Environmental  Quality 
Act  that  Wyoming  proposed  to  revise 
were:  Wyoming  Statute  (W.S.)  35-11- 
426,  concerning  in  situ  mineral  mining 
permits  and  testing  licenses,  and  W.S. 
35-11—431,  concerning  applications  for 
research  and  development  testing 
licenses. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  10, 

1996.  Federal  Register  (61  FR  20773), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  mvited  public  comment 
on  us  adequacy  (admmistrative  record 
No.  WY-32-7).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held. 

ni.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Wyoming  on  April  18, 
1996,  is  no  less  stringent  than  SMCRA 
and  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

Public  Notice  and  Performance 
Standards  Applicable  to  Research  and 
Development  Testing  Licenses  for  Coal 
In  Situ  Processing  Activities 

In  accordance  with  the  Federal 
regulations  at  30  CFR  732.17(c).  by  letter 
dated  January  27, 1995  (administrative 
record  No.  WY-032-1),  OSM  required 

that  Wyoming  revise  its  approved 
program  to  (1)  require  public  notice  for 
research  and  development  testing  of 
coal  in  situ  processing  activities  and  (2) 
clarify  that  the  underground  mining 
performance  standards  apply  to  coal  in 
situ  research  and  development  testing 
licenses. 

In  response  to  OSM's  letter,  Wyoming 
proposed  to  revise  the  Wyoming 
Environmental  Quality  Act  at  Wyoming 
Statute  (W.S.)  35-11-426,  concerning  in 
situ  mineral  mining  permits  and  testing 
licenses,  and  W.S.  35-11-431, 


concerning  applications  for  research 
and  development  testing  licenses. 

Specifically,  Wyoming  proposed  to 
revise  W.S.  35-11-426  (a)  and  (b)  to 
clarify  that  all  provisions  of  the  act 
applicable  to  surface  coal  mining 
operations  apply  to  coal  in  situ 
operations,  including  research  and 
development  testing  licenses,  regardless 
of  whether  such  operations  are 
connected  with  existing  surface  or 
underground  coal  mines.  In  addition, 
Wyoming  proposed  to  revise  W.S.  35- 
ll-43l(a)(vi)  to  specify  that  the  public 
notice  requirements  applicable  to 
surface  coal  mining  operations  at  W.S. 
35-11-406  ())  and  (k)  apply  to  an 
application  for  a  research  and 
development  testing  license. 

The  provisions  at  W.S.  35-11-406  (j) 
and  (k)  include,  among  other  things,  (1) 
the  requirement  that  the  applicant 
provide  pubUc  notice  in  a  newspaper  of 
general  circulation  in  the  locality  of  the 
proposed  mining  site  once  a  week  for 
four  consecutive  weeks,  (2)  the  right  of 
any  interested  party  to  file  vmtten 
objections  to  the  application  within 
thirty  days  after  the  last  publication  of 
the  notice  and  request  an  informal 
conference,  and  (3)  Wyoming's 
obligation  to  publish  notice  of  and  hold 
either  an  informal  conference  or  a 
public  hearing  within  twenty  days  after 
the  final  date  for  filing  objections.  The 
provision  at  W.S.  35-ll-406(k)  also 
specifies  that  the  hearing  shall  be 
conducted  in  accordance  with  the 
Wyoming  Administrative  Procedure  Act 
with  the  right  to  judicial  review. 

Chapter  XVIII  of  the  Wyoming  Coal 
Rules  and  Regulations,  includes,  among 
other  things,  permit  application 
requirements  pertaining  to  coal  in  situ 
mining.  Section  5,  concerning  coal  in 
situ  research  and  development  testing 
license  applications,  references  the  - 
requirements  of  W.S.  35-11-431.  The 
Wyoming  Coal  Rules  and  Regulations  at 
Chapter  HI,  Section  3,  and  Chapter  V. 
Section  5,  concerning  respectively 
permits  and  performance  standards  for 
coal  in  situ  processing  activities,  require 
by  reference  to  Chapters  IV  and  VII, 
compliance  with  applicable 
performance  standards  for  surface  and 
undergroimd  mining  operations. 

The  Federal  regulations  at  30  CFR 
785.22  require  that  any  application  for 
a  permit  for  in  situ  operations  shall  be 
made  according  to  all  requirements 
applicable  to  underground  mining 
activities  and  that  the  operations  shall 
be  conducted  in  compUance  with  the 
performance  standards  for  in  situ 
mining  at  30  CFR  Part  828.  Applications 
for  underground  mining  activities  are 
subject  to  the  public  notice 
requirements  for  surface  coal  mining 


and  reclamation  operations  at  30  CFR 
773.17  and  the  performance  standards 
pertaining  to  underground  mining 
operations  at  30  CFR  Part  817. 

Because  Wyoming's  proposed 
revisions  at  W.S.  35-11-426  (a)  and  (b). 
concerning  in  situ  mineral  mining 
permits  and  testing  licenses,  and  W.S. 
35-ll-431(a)(vi),  concerning 
applications  for  research  and 
development  testing  licenses, 
respectively,  (1)  clarify  that  the 
underground  mining  operadon 
performance  standards  apply  to  coal  in 
situ  research  and  development  testing 
licenses,  and  (2)  require  public  notice 
for  research  and  development  testing  of 
coal  in  situ  processing  activities,  the 
Director  finds  that  proposed  W.S.  35- 
11-426  (a)  and  (b)  and  W.S.  35-11- 
431(a)(vi),  in  concert  with  the  existing 
Wyoming  regulations  at  Chapters  HI,  V. 
and  XVni,  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  773.17, 
785.22,  817,  and  828.  concerning, 
among  other  things,  public  notice 
requirements  and  applicable 
performance  standards  for  coal  in  situ 
operations.  The  Director  finds  that 
Wyoming  has  satisfied  the  requirements 
of  OSM's  January  27. 1995.  30  CFR  732 
letter,  and  approves  Wyoming's 
proposed  revisions  at  W.S,  35-11-426 
(a)  and  (b)  and  W.S.  35-ll-431(a)(vi). 

rV,  Summary  and  Disposition  of 

Comments 

Following  are  summaries  of  all 
substantive  vmtten  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1 .  Public  Comments 

University  of  Wyoming. — By  letter 
dated  May  10. 1996.  the  Associate  Dean 
and  Director  of  the  Agricultural 
Experiment  Station,  University  of 
Wyoming,  commented  that  the 
proposed  revisions  of  W.S.  35-11-426 
and  431(a)  should  not  impact  research 
being  conducted  and  should  not  present 
any  additional  requirements  in 
conducting  future  research  projects 
(administrative  record  No.  WY-32-9). 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Wyoming  program. 

U.S.  Rural  Development. — By  letter 
dated  April  26,  1996,  the  Rural 
Development,  responded  that  the 
revisions  appeared  to  be  reasonable 
(administrative  record  No.  WY-32-8)^ 

U.S.  Natural  Resources  Conservation 
Service. — By  letter  dated  May  22, 1996. 
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the  Natural  Resources  Conservation 
Service  responded  that  it  had  no 
comments  (administrative  record  No. 
\VY-32-10). 

U.S.  Geological  Survey. — By  letter 
dated  May  23,  1996,  the  Geological 
Survey  responded  that,  because  the  term 
"in  situ  mineral  mining"  may  refer  to 
coal  bed  methane  extraction  or  coal 
gasification,  a  clear  definition  of  "in  situ 
mineral  mining"  would  be  very  helpful 
to  avoid  the  possibility  of  confiision 
about  its  meaning  (administrative  record 
No.  WY-32-11). 

The  Federal  regulations,  at  30  CFR 
701.5,  define  "in  situ  processes"  to 
mean 

Activities  conducted  on  the  surface  or 
underground  in  connection  with  in-place 
distillation,  retorting,  leaching,  or  other 
chemical  or  physical  processing  of  coal.  The 
term  includes,  but  is  not  limited  to,  in  situ 
gasification,  in  situ  leaching,  slurry  mining, 
solution  mining  borehole  mining,  and  fluid 
recovery  mining. 

Wyoming,  at  W.S.  35-ll-103(f){iv), 

defines  "in  situ  mining"  to  mean 

A  method  of  in-place  surface  mining  in 
which  limited  quantities  of  overburden  are 
disturt>ed  to  install  a  conduit  or  well  and  the 
mineral  is  mined  by  injecting  or  recovering 
a  liquid,  solid,  sludge  or  gas  that  causes  the 
leaching,  dissolution,  gasification, 
liquefaction  or  extraction  of  the  mineral.  In 
situ  mining  does  not  include  the  primary  or 
enhanced  recovery  of  naturally  occurring  oil 
and  gas  or  any  related  process  regulated  by 
the  Wyoming  oil  and  gas  conservation 


commission. 


UMI 


Because  in  situ  Uterally  means  in- 
place,  it  includes  any  process  for  in- 
place  coal  extraction.  All  coal  in  situ 
extraction  processes  would  be  required 
to  meet  the  applicable  performance 
standards. 

U.S.  Bureau  of  Land  Management. — 
By  letter  dated  May  28,  1996,  the 
Bureau  of  Land  Management,  Wyoming 
State  Office,  responded  that  it  had  no 
comments  (administrative  record  No. 
WY-32-13). 

U.S.  Bureau  of  Reclamation. — By 
letter  dated  June  17,  1996,  the  Bureau  of 
Reclamation  responded  that  it  had  no 
comments  (administrative  record  No. 
WY-32-14). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Wyoming  proposed 


to  make  in  its  amendment  pertain  to  air 
or  water  quality  standards. 
Nevertheless,  OSM  requested  EPA's 
concurrence  with  the  proposed 
amendment  and  pursuant  to  30  CFR 
732.17(h)(ll)(i),  solicited  comments  on 
the  proposed  amendment 
(administrative  record  No.  WY-32-6). 

By  letter  dated  May  13, 1996,  EPA 
responded  that  it  bad  no  comments  on 
the  amendment  and  that  it  concurred 
with  the  proposed  revisions 
(administrative  record  No.  WY-32-12). 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  conunents  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No,  WY-32-5). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request, 

V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  Wyoming's  proposed 
amendment  as  submitted  on  April  18, 
1996, 

The  Director  approves,  as  discussed 
in  the  above  finding,  revision  of  W.S. 
35-11— 426(a)  and  (b),  concerning  rules 
and  regidations  applicable  to  coal  in 
situ  mineral  mining  permits  and  testing 
licenses,  and  W.S.  35-ll-431(a)(vi), 
concerning  public  notice  of  applications 
for  coal  in  situ  research  and 
development  testing  licenses. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regidations 


and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  wall  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State,  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  25,  1996. 

Peter  A.  Rutledge, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
■subchapter  T,  part  950  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below : 
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PART  950— WYOMING 

1.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  950.15  is  amended  by 
adding  paragraph  (y)  to  read  as  follows- 

§  950.15    Approval  of  regulatory  program 
amendments 

***** 

(y)  The  following  statutory  provisions, 
as  submitted  to  OSM  on  April  18, 1996, 
are  approved  effective  August  27,  1996: 
revision  of  VVS  35-11-426  (a)  and  (b). 
concerning  in  situ  mineral  mining 
permits  and  testing  licenses;  and  W.S. 
35-11— 431(a)(vi),  concerning 
applications  for  research  and 
development  testing  licenses. 

IFR  Doc.  96-21676  Filed  &-26-96;  8:45  am) 

BILLING  CODE  «1(M)S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Part  334 

Pamlico  Sound  and  Adjacent  Waters, 
North  Carolina,  Danger  Zones; 
Alligator  Bayou  off  St  Andrew  Bay, 
Florida;  and  Suisun  Bay,  West  of 
Carquinez  Straits  at  the  Naval 
Weapons  Station,  Concord,  California, 
Restricted  Areas 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

action:  Final  rule. 

SUMMARY:  The  Corps  is  amending  the 
regulations  which  establish  several 
danger  zones  in  Pamlico  Sound  and  the 
Neuse  River  in  North  Carolina  to  delete 
one  of  the  danger  zones  and  make  minor 
editorial  changes  to  the  regulations.  The 
danger  zone  as  it  exists,  protrudes  into 
and  interferes  with  navigation  in 
Tumagain  Bay  and  will  not  be  used 
again  by  the  Government  for  a  use  that 
precludes  free  use  by  the  public.  The 
Corps  is  also  making  minor  editorial 
amendments  to  the  regulations  which 
establish  a  restricted  area  in  the  waters 
of  Alhgator  Bayou,  a  tributary  of  St. 
Andrews  Bay  and  the  Gulf  of  Mexico, 
Florida  and  a  restricted  area  in  the 
waters  of  Suisim  Bay,  west  of  Carquinez 
Straits  at  the  Naval  Weapons  Station, 
Concord,  California,  to  clarify  that 
persons,  as  well  as  vessels,  are  not 
allowed  within  the  restricted  £ireas.  This 
amendment  will  not  affect  the  size, 
location  or  further  restrict  the  public's 
use  of  tbe  restricted  areas.  The  restricted 


areas  continue  to  be  essential  to  the 
safety  and  security  of  Government 
facilities,  vessels  and  personnel  and 
protect  the  public  from  the  hazards 
associated  with  the  operations  at 
Government  facilities. 
EFFECTIVE  DATE:  October  28,  1996. 
ADDflESSES:  HQUSACE,  CECW-OR, 
Washington  DC  20-!14-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Eppard,  Regulatory  Branch, 
CECW-OR  at  (202)  761-1783,  or 
questions  concerning  the  Pamlico 
Sound,  NC  danger  zone  revocation  may 
be  directed  to  Mr.  David  Franklin  of  the 
Wibnington  District  at  (910)  251-44952. 
Questions  concerning  the  Alligator 
Bayou  restricted  area  may  be  directed  to 
Mr.  Larry  Evans  of  the  Jacksonville 
District  at  (904)  232-3943.  Any 
questions  concerning  the  Suisun  Bay, 
California  restricted  area  may  be 
directed  to  Mr.  Mark  D'Avignon  of  the 
San  Francisco  District  at  (415)  977- 
8446 

SUPPLEMENTARY  INFORMATION:  Piusuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.892;  33  U.S.C.  3),  the  Corps  is 
amending  the  regulations  in  33  CFR  Part 
334.420.  334.760  and  334.1110. 

The  Commanding  Officer,  Marine 
Corps  Air  Bases,  Eastern  Area,  Cherry 
Point,  North  Carolina,  has  requested  an 
amendment  to  the  regulations  in  33  CFR 
334.420{b)(l)(ii),  to  disestabUsh  a 
danger  zone  in  the  waters  off  Mulberry 
Point  in  Pamlico  Sound.  The  area  will 
be  opened  to  public  use  upon  the 
effective  date  of  these  final  rules.  The 
remaining  danger  zones  established  in 
33  CFR  334.420  remain  in  effect.  We  are 
also  making  an  editorial  change  to 
clarify  that  these  danger  zone 
regulations  apply  to  personnel  as  well 
as  vessels.  The  Commanding  Officer, 
Coastal  Systems  Station,  Dahlgren 
Division,  Naval  Surfiace  Warfare  Center, 
Panama  City,  Florida,  and  the 
Commanding  Officer,  Naval  Weapons 
Station  Concord,  Concord,  California 
have  also  requested  that  the  word 
"person"  be  inserted  into  the 
regulations  in  33  CFR  334.760Cb)(l)  and 
33  CFR  334.1110(2),  respectively,  to 
clarify  that  restrictions  apply  not  only  to 
vessels,  but  to  personnel  as  well.  Other 
minor  editorial  changes  are  being  made 
to  33  CFR  334.1110  to  correct  paragraph 
designations  in  the  regulations.  These 
amendments  to  the  danger  zones  in  33 
CFR  334.420  and  the  restricted  areas  in 
33  CFR  334.760  and  334.1110  are  being 
promulgated  vdthout  being  published  as 
proposed  rules  with  opportimity  for 
public  comment  because  the  changes 


are  editorial  in  nature  and  since  the 
revisions  do  not  change  the  boundaries 
or  increase  the  restrictions  on  the 
public's  use  or  entry  into  the  designated 
areas,  the  changes  will  have  practically 
no  effect  on  the  public.  Accordingly,  we 
have  determined  that  public  comment  is 
unnecessary  and  impractical. 

P  n  H  cd  u  r  a :  R  p<3  u  i  rt'  rn  ents 

a.  Review  under  Executive  Order  12866 

This  final  rule  is  issued  with  respect 
to  a  mihtary  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 

b.  Review  under  the  Regulatory 
Flexibility  Act 

These  rules  have  been  reviewed  imder 
the  Regulatory  Flexibility  Act  (Pub.  L. 
86-354),  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regiilation  that  will  have  a 
significant  economic  impact  on  a 
substantial  ntunber  of  small  entities 
(i.e.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  the  changes  to 
the  restricted  areas  wrill  have  practically 
no  impact  on  the  pubUc,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
if  adopted,  will  have  no  significant 
economic  impact  on  small  entides. 

c.  Review  under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  each  of  these  actions. 
We  have  concluded,  based  on  the  minor 
nature  of  these  proposed  amendments 
that  these  amendments  to  danger  zones 
and  restricted  areas  vfill  not  have  a 
significant  impact  to  the  human 
environment,  and  preparation  of  a 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
for  the  appropriate  area  may  be 
reviewed  at  the  District  Offices  listed  at 
the  end  of  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

d.  Submission  to  Congress  and  the  GAO 

Piusuant  to  Section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  as 
amended,  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  the  Army  has  submitted  a  re{X)rt 
containing  this  rule  to  the  U.S.  Senate, 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  the  Federal  Register.  This 
rule  is  not  a  major  rule  within  the 
meaning  of  section  804(2)  of  the 
Administrative  Procedure  Act,  as 
amended. 


43970       Federal  Register  /  Vol.  61.  No.  167  /  Tuesday    August  27,  1996  /  Rules  and  Regulations 


ISS 


UMI 


e.  Unfunded  Mandates  Act 

This  rulemaking  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subiect  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  Section 

203  of  the  Acr.  that  small  governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  Zones  Navigation  (water). 
Transportation. 

For  the  reasons  set  out  in  the 
preamble.  33  CFR  Part  334  is  amended 

as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Autliority:  40  Stat.  266;  (33  U.S.C  1)  and 
40  Stat.  892;  (33  U.S.C.  3). 

2.  Section  334.420  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2).  removing  paragraph  {b)(l)(ii). 
redesignating  paragraphs  (b)(l)(iii),  (iv) 
and  (v)  as  (b)(l)(ii),  (iii)  and  (iv). 
respectively,  and  revising  paragraph 
rb1f2l  to  read  as  follows- 

§  334,420    Pamlico  Sound  and  adjacent 
waters,  N.C.;  danger  zones  (or  Marine 
Corps  operations 

(a)  '   '   • 

(2)  The  regulations.  The  area  shall  be 
closed  to  navigation  and  personnel  at  all 
times  except  for  vessels  engaged  in 
operational  and  maintenance  work  as 
directed  by  the  enforcing  agency.  •   *   * 

(b)  Bombing,  rocket  firing,  and 
strafing  areas  in  Pamlico  Sound  and 
Neuse  River — (1 )  The  areas.  *  *  * 

(2)  The  regulations,  (i)  The  area 
described  in  paragraph  (b)(1)  of  this 
section  will  be  used  as  bombing,  rocket 
firing,  and  strafing  areas.  Live  and 
dummy  ammunition  vsdll  be  used.  The 
area  shall  be  closed  to  navigation  and  all 
persons  at  all  times  except  for  such 
vessels  as  may  be  directed  by  the 
enforcing  agency  to  enter  on  assigned 
duties.  The  area  will  be  patrolled  and 
vessels  "buzzed"  by  the  patrol  plane 
prior  to  the  conduct  of  operations  in  the 
area.  Vessels  or  personnel  which  have 
inadvertently  entered  the  danger  zone 
shall  leave  the  area  immediately  upon 
being  so  warned. 

(iij  The  areas  described  in  paragraphs 
(b)(l)(ii),  (iii)  and  (iv)  of  this  section 
shall  be  used  for  bombing,  rocket  firing, 
and  strafing  areas.  Practice  and  dummy 
ammunition  will  be  used.  All  operations 
will  be  conducted  during  daylight 
hours,  and  the  areas  will  be  open  to 


navigation  at  night.  No  vessel  or  person 
shall  enter  these  areas  during  the  hours 
of  dayUght  without  special  permission 
fit)m  the  enforcing  agency.  The  areas 
will  be  patrolled  and  vessels  "buzzed" 
by  the  patrol  plane  prior  to  the  conduct 
of  operations  in  the  areas.  Vessels  or 
personnel  which  have  inadvertently 
entered  the  danger  zones  shall  leave  the 
area  immediately  upon  being  warned. 
***** 

3.  Section  334.760  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§334.760    Alligator  Bayou,  a  trmutary  of  SL 
Andrew  Bay,  Fla.;  restricted  area 

***** 

(b)  The  regulations.  (1)  No  vessel  or 
person  shall  enter  the  area  or  navigate 
therein  without  permission  of  the 
Commanding  Officer.  Naval  Ship 
Research  and  Development  Laboratory, 
Panama  City.  Fla.,  or  her/his  authorized 
representative. 
***** 

4.  Section  334.1110  is  amended  by 
revising  the  heading  for  paragraph  (a); 
revising  the  paragraph  (a)(1)  designation 
and  heading;  and  redesignating 
paragraph  (a)(2)  as  (b),  and  revising  it  to 
read  as  follows: 

§334.1110    Suisun  Bay  at  Navai  Weapons 
Station,  Concord;  restricted  area 

(a)  The  area.  *  *  * 

(b)  The  regulations.  (1)  No  person, 
vessel,  watercraft,  conveyance  or  device 
shall  enter  or  cause  to  enter  or  remain 
in  this  area.  No  person  shall  refuse  or 
fail  to  remove  any  person  or  property  in 
his  custody  or  under  his  control  from 
this  area  upon  the  request  of  the 
Commanding  Officer  of  the  Naval 
Weapons  Station  Concord  or  his/her 
authorized  representative. 

(2)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer,  Naval  Weapons  Station 
Concord,  and  such  agencies  as  he/she 
shall  designate. 

Dated:  August  2, 1996. 
Stanley  G.  Genega, 

Major  General.  U.S.  Army,  Director  of  Civil 

Works. 

[PR  Doc.  96-21841  Filed  8-26-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI67-01-7276;  FRL-5550-6] 

Approval  and  Promulgation  of 
Implementation  Plan;  Wisconsin 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  On  May  10,  1996,  the 

Environmental  Protection  .Agency  (EPA) 
proposed  approval  of  a  Wisconsin  State 
Implementation  Plan  (SIP)  revision.  The 
purpose  of  the  revision  was  to  meet  the 
requirements  of  the  EPA  transportation 
conformity  rule  set  forth  at  40  CFR  part 
51,  subpart  T — Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed.  Funded  or 
Approved  Under  Title  23  U,S.C,  or  the 
Federal  Transit  .\cX.  Conformity  is  the 
process,  defined  in  the  Clean  Air  Act, 
used  to  assure  that  Uansportation 
planning  activities  meet  the  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  .\mbient  .\n  Quality  Standards 
and  achieving  expeditious  attainment  of 
such  standards.  The  proposed  approval 
was  subject  to  a  30  day  public  comment 
period  during  which  no  comments  were 
received 

EFFECTIVE  DATE:  This  final  rule  vfiU.  be 
effective  on  September  26,  1996. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  for  inspection  at  the 
following  address:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Michael  Leslie  at  (312) 
353-6680  before  visiting  the  Region  5 
Office.) 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at  the  following 
location:  Office  of  Air  and  Radiation 
(OAR)  Docket  and  Information  Center 
(Air  Docket  6102).  room  Ml  500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W,,  Washington, 
DC  20460,  (2021  260-7548 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Leslie,  Regulation 
Development  Section  (.^R-ISI),  Air 
Programs  Branch,  Air  and  Radiation 
Division.  United  States  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  353- 
6680. 
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SUPPLEMENTARY  INFORMATJON: 
I.  Background 

Section  176(c)  of  the  Clean  Air  Act 
(Act),  42  U.S  C  7506(c),  provides  that  no 
Federal  department,  agency,  or 
instrumentality  shall  engage  in,  support 
in  any  way  or  provide  financial 
assistance  for,  license  or  permit,  or 
approve  any  activity  which  does  not 
conform  to  a  SIP  which  has  been 
approved  or  promulgated  pursuant  to 
the  Act.  Conformity  is  defined  as 
conformity  to  the  SIP's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  National 
Ambient  Air  Quality  Standards  and 
achieving  expeditious  attainment  of 
such  standards,  and  that  such  activities 
will  not:  (1)  cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area. 

Section  176(c)(4)(A)  of  the  Act 
requires  EPA  to  promulgate  criteria  and 
procedures  for  determining  conformity 
of  all  Federal  actions  (transportation 
and  general)  to  applicable  SIPs.  The 
EPA  published  the  final  transportation 
conformity  rules  m  the  November  24, 

1993.  Federal  Register  and  codified 
them  at  40  CFR  part  31  subpart  T — 
Conformitv  lo  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans.  Programs,  and  Projects 
Developed,  Funded  or  .Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act.  The  conformity  rules  require  States 
and  local  agencies  to  adopt  and  submit 
to  the  EPA  a  transportation  conformity 
SIP  revision  not  later  than  November  24, 

1994.  The  State  of  Wisconsin  submitted 
a  SIP  revision  to  EPA  on  November  23, 
1994.  and  supplemented  this  submittal 
on  June  14.  1995. 

n.  EPA  Action 

The  EPA  is  approving  the 
transportation  conformity  SIP  revision 
for  the  State  of  Wisconsin.  The  EPA  has 
previously  evaluated  this  SIP  revision 
and  has  determined  that  the  State  has 
fully  adopted  the  provisions  of  the 
Federal  transportation  conformity  rules 
in  accordance  with  40  CFR  part  51, 
subpart  T.  The  appropriate  public 
participation  and  comprehensive 
interagency  consultations  have  been 
undertaken  during  development  and 
adoption  of  this  SIP  revision. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 


Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandimi  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 


Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Transportation  conformity. 
Transportation-air  quality  planning, 
Volatile  organic  compounds. 

Dated:  luly  24, 1996. 
Barry  C.  OegrafiT, 

Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52-:AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  I'  Sr  74ni-7671q. 

Subpart  YY — Wisconsin 

2.  Section  52.2585  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 
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§  52.2585    Control  strategy:  Ozone. 

*        •        *        •        • 

(j)  Approval— On  June  14, 1995.  the 
Wisconsin  Depmrtment  of  Natural 
Resources  submitted  a  revision  to  the 
ozone  State  Implementation  Plan.  The 
submittal  pertained  to  a  plan  for  the 
implementation  and  enforcement  of  the 
Federal  transportation  conformity 
requirements  at  the  State  or  local  level 
in  accordance  writh  40  CFR  part  51,  . 
subpart  T — Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act. 

[FR  Doc.  96-21696  Filed  8-26-96;  8:45  ami 
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40  CFR  Part  52 

[TN-17^1-9641a;  TN-1 77-1 -9642a;  FRL- 
5547-1] 

Approval  and  Promulgation  o^ 
Implementation  Plans  Tennessee: 
Approval  of  Revisions  to  the 
Tennessee  SIP  Regarding  Volatile 
Organic  Compounds 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  In  this  document,  EPA  is 
actmg  on  revisions  to  the  Tennessee 
State  Implementation  Plan  (SIP)  which 
were  submitted  to  EPA  by  Tennessee, 
through  the  Tennessee  Department  of 
Air  Pollution  Control  (TDAPC).  to 
amend  the  Tennessee  chapter  regulating 
volatile  organic  compounds  (VOC).  The 
revisions  amending  the  TDAPC's  VOC 
chapter  were  submitted  on  June  3,  1996, 
and  June  4,  1996,  and  add  rules  which 
regulate  surface  coating  of  plastic  parts 
operations,  commercial  and  motor 
vehicle  and  mobile  equipment 
refinishing  operations,  and  volatile 
organic  liquid  storage  tanks. 
Additionally,  the  State  submitted 
revisions  to  the  existing  definition  for 
exempt  VOCs  and  to  the  existing 
chapter  regulating  handling,  storage,  use 
and  disposal  of  volatile  organic 
compounds.  These  revisions  provide 
emission  reductions  for  maintenance  of 
the  ozone  standard  in  the  Nashville 
ozone  nonattainment  area. 
DATES:  This  final  rule  is  effective 
October  11, 1996,  unless  adverse  or 
critical  comments  are  received  by 
September  26, 1996.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  William 


UMI 


Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Programs  Branch,  345  Courtland  Street, 
NE,  Atlanta,  Georgia  30365.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN-176-l-9641a  and  TN-1 77-l-9642a. 
The  Region  4  office  may  have  additional 
backgroimd  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW. 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365,  William  Denman.  404/347- 
3555  extension  4208. 

Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  L  &  C  Annex,  9th 
Floor,  401  Church  Street,  Nashville, 
Tennessee  37243-1531,  615/532- 
0554. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Denman.  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4208.  Reference 
files  TN-176-l-9641a  and  TN-1 77-1- 
9642a. 

SUPPLEMENTARY  INFORMATION:  On  June  3. 
1996,  the  Tennessee  Department  of  Air 
Pollution  Control  (TDAPC)  submitted  a 
request  to  the  EPA  to  incorporate 
revisions  to  section  1200-3-18-.01 
"Definitions"  into  the  Tennessee  SIP. 
Paragraph  26  of  this  rule  contains  the 
definition  of  exempt  compounds  and 
was  revised  to  correct  typographical 
errors  and  add  the  recently  exempted 
compounds  acetone, 
parachlorobenzotrifluoride  (PCBTF), 
and  cyclic,  branched  or  linear 
completely  methylated  siloxanes  (VMS). 
Paragraph  87  of  this  rule  contains  the 
definition  of  volatile  organic 
compounds  and  was  also  revised  as 
described  above. 

On  June  4, 1996,  the  TDAPC 
submitted  a  new  rule  1200-3-18-.06 
"Handling,  Storage,  Use,  and  Disposal 
of  Volatile  Organic  Compounds  (VOCs)" 
to  replace  the  current  rule  1200-3-18- 
.06.  The  new  rule  was  expanded  to 


cover  the  use  of  VOCs  as  well  as 
handling,  storage  and  disposal. 
On  June  3.  1996.  the  TDAPC 
submitted  three  new  VOC  rules;  1200- 
3-18-.44  "Surface  Coating  of  Plastic 
Parts",  1200-3-18-45  "Standards  of 
Performance  for  Commercial  Motor 
Vehicle  and  Mobile  Equipment 
Refinishing  Operations'  .  and  1200-3-     • 
18-.48  "Volatile  Organic  Liquid  Storage 
Tanks".  Rules  1200-3-18-44  and 
1200-3-18-.45  were  submitted  to  obtain 
VOC  reductions  for  which  credit  was 
taken  in  the  ozone  redesignation 
maintenance  plan  for  the  Nashville 
ozone  nonattainment  area.  Rule  1200- 
3-18-.44  "Surface  Coating  of  Plastic 
Parts"  applies  to  sources  with  potential 
emissions  greater  than  25  tons  per  year 
(tpy)  in  the  Nashville  ozone 
nonattainment  area.  Rule  1200-3-18- 
.45  "Standards  of  Performance  for 
Commercial  Motor  Vehicle  and  Mobile 
Equipment  Refinishing  Operations" 
applies  to  sources  whose  potential 
emissions  are  greater  than  15  pounds 
per  day.  Rule  1 200-3-1 8-.48  "Volatile 
Organic  Liquid  Storage  Tanks"  appUes 
to  sources  with  potential  emissions 
greater  than  100  tpy. 

Final  Action 

The  EPA  is  approving  these  revisions 
to  the  Tennessee  SIP  as  measures  for 
maintenance  of  the  ozone  standard  in 
the  Nashville  nonattainment  area.  This 
rulemaking  is  being  published  without 
a  prior  proposal  for  approval  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
October  11, 1996,  unless,  by  September 
26, 1996,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  [Insert  date  45  days  from  date 
of  publication]. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  7607(b)(1), 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
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Court  of  Appeals  for  the  appropriate 
circuit  by  October  11.  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  liiis  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procediu-es  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604,  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-appro\al  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  Under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EF.'K  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  US.  E.P.A..  427 


U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
section  7410(a)(2)  and  7410(k)(3). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  182 
of  the  CAA.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
EPA  has  examined  whether  the  rules 
being  approved  by  this  action  will 
impose  any  new  requirements.  Since 
such  sources  are  already  subject  to  these 
regulations  imder  State  law,  no  new 
requirements  are  imposed  by  this 
approval.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action,  and  therefore 
there  will  be  no  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  22, 1996. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 


Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  (c)(143)  to  read  as  follows: 

§52.2220    IdentHlcatlon  of  plan. 

*        •        •        •        * 

(c)  *  *  • 

(143)  Revisions  to  chapter  1200-3-18 
"Volatile  Organic  Compounds"  were 
submitted  by  the  Temiessee  Department 
of  Air  Pollution  Control  (TDAPC)  to 
EPA  on  June  3, 1996,  and  Jime  4, 1996. 

(i)  Incorporation  by  reference. 

(A)  Rule  1 200-3-1 8-.01,  paragraphs 
(26)  and  (87),  effective  on  August  10, 
1996. 

(B)  Rule  1200-3-18-.06  "Handling. 
Storage,  Use.  and  Disposal  of  Volatile 
Organic  Compounds  (VOCs)",  effective 
on  August  11,  1996. 

(C)  Rule  1200-3-18-.44  "Surface 
Coating  of  Plastic  Parts",  effective  on 
August  10, 1996. 

(D)  Rule  1 200-3-1 8-.45  "Standards  of 
Performance  for  Commercial  Motor 
Vehicle  and  Mobile  Equipment 
Refinishing  Operations",  effective  on 
January  17,  1996. 

(E)  Rule  1200-3-18-.48  "Volatile 
Organic  Liquid  Storage  Tanks",  effective 
on  August  2, 1996. 

(ii)  Other  material.  None. 

[FR  Doc.  96-21694  Filed  8-26-96;  8:45  am] 
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Approvat  and  Prcrrru^gstor  of  Air 
Quality  imDierrientation  Piaes; 
Massachusetts,  Manne  Vessel 
Transfer  Operations 

agency:  Envuoiunental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  conditionally 
approving  a  State  Implementation  Plan 
(SEP)  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  contains  a  regulation  to  reduce 
volatile  organic  compound  (VOC) 
emissions  from  marine  vessel  loading 
op>erations.  The  intended  effect  of  this 
action  is  to  conditionally  approve  this 
regulation  into  the  Massachusetts  SIP. 
This  action  is  being  taken  in  accordance 
with  the  Clean  Air  Act. 

DATES:  This  action  will  become  effective 
October  28,  1996,  unless  notice  is 
received  by  September  26, 1996,  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
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ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  )FK  Federal  Building.  Boston, 
MA  02203.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
Floor.  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.  {LE-131),  Washington. 
D.C.  20460;  and  the  Division  of  Air 
Quality  Control.  Commonwealth  of 
Massachusetts.  Department  of 
Environmental  Protection.  One  Winter 
Str^H't.  8th  Floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  COfaACT: 
Anne  E.  Arnold.  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On 
laniiary  11,  1995,  the  Massachusetts 
Department  of  Environmental  Protection 
submitted  a  formal  State 
Implementation  Plan  (SIP)  submittal 
containing  a  new  regulation  310  CMR 
7.24(8)  "Marine  Volatile  Organic  Liquid 
Transfer"  as  well  as  amendments  to  310 
CMR  7.00  "Definitions."  These 
regulations  had  been  recently  adopted 
pursuant  to  the  reasonable  further 
progress  requirements  and  the  volatile 
organic  compound  reasonable  available 
control  technology  (VOC  RACT) 
requirements  of  the  Clean  Air  Act  (CAA) 
[Sections  182(b)(1)  and  182(b)(2)(C)|.  In 
addition,  on  March  25,  1995,  DEP 
submitted  additional  documentation 
indicating  that  these  regulations  became 
effective  on  January  27, 1995. 

Background 

Under  the  pre-amended  Clean  Air  Act 
(i.e.,  the  Clean  Air  Act  before  the 
enactment  of  the  amendments  of 
November  15.  1990),  ozone 
nonattainment  areas  were  required  to 
adopt  RACT  rules  for  sources  of  VOC 
emissions.  EPA  issued  three  sets  of 
control  technique  guideline  (CTG) 
documents,  establishing  a  "presumptive 
norm"  for  RACT  for  various  categories 
of  VOC  sources.  The  three  sets  of  CTGs 
were:  (1)  Group  I — issued  before  January 
1978  (15  CTGs);  (2)  Group  D— issued  in 
1978  (9  CTGs);  and  (3)  Group  III— issued 
in  the  early  1980's  (5  CTGs).  Those 
sources  not  covered  by  a  CTG  were 
called  non-CTG  sources.  EPA 
determined  that  the  area's  SlP-approved 
attainment  date  established  which 
R.\CT  rules  the  area  needed  to  adopt 
and  implement.  Under  Section 
172ta)tl),  ozone  nonattainment  areas 
were  generally  required  to  attain  the 


ozone  standard  by  December  31. 1982. 
Those  areas  that  submitted  an 
attainment  demonstration  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  I  and  D  CTGs.  Those  areas  that 
sought  an  extension  of  the  attainment 
date  under  Section  172(a)(2)  to  as  late  as 
December  31. 1987  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (i.e.,  100  ton  per  year  or  more 
of  VOC  emissions)  non-CTG  sources. 

On  November  15. 1990.  amendments 
to  the  Clean  Air  Act  were  enacted.  Pub. 
L.  101-549, 104  Stat.  2399.  codified  at 
42  U.S.C.  §§  7401-7671q.  Pursuant  to 
the  1990  Amendments,  all  of 
Massachusetts  was  classified  as  serious 
nonattainment  for  ozone  (56  FR  56694 
(Nov.  6. 1991)). 

Section  182(b)(2)  of  the  amended  Act 
requires  States  to  adopt  RACT  rules  for 
all  areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
Section  182(b)(2)  RACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
CTG — i.e..  a  CTG  issued  prior  to  the 
enactment  of  the  1990  amendments  to 
the  Act;  (2)  RACT  for  sources  covered 
by  a  post-enactment  CTG;  and  (3)  all 
major  sources  not  covered  by  a  CTG, 
i.e..  non-CTG  sources.  Also,  under 
Section  182(c)  of  the  Act,  the  major 
source  definition  for  serious 
nonattainment  areas  was  lowered  to 
include  sources  that  have  a  potential  to 
emit  50  tons  or  greater  of  VOCs  per  year. 

In  response  to  the  Act's  requirement 
to  regulate  major  non-CTG  VOC  sources, 
Massachusetts  adopted  310  CMR  7.24(8) 
"Marine  Vessel  Transfer  Operations" 
and  submitted  this  rule  to  EPA  as  a  SIP 
revision  on  January  11. 1995. 
Massachusetts'  marine  vessel  rule  is 
briefly  summarized  below. 

310  CMR  7.24(8)    "Marine  Vessel 
Transfer  Operations" 

This  regulation  contains  requirements 
for  reducing  VOC  emissions  from 
loading  events  in  which  organic  liquid 
is  loaded  onto  marine  tank  vessels  or  in 
which  any  liquid  is  loaded  into  a 
marine  tank  vessel  which  previously 
held  an  organic  liquid.  Massachusetts' 
rule  prohibits  a  loading  event  to  occur 
unless: 

(1)  marine  tank  vessel  VOC  emissions 
are  limited  to  2  lbs  per  1,000  bbls  of 
organic  liquid  transferred;  or 

(2)  marine  tank  vessel  VOC  emissions 
are  reduced  at  least  95  percent  by 
weight  from  uncontrolled  conditions 
when  using  a  recovery  device  or  at  least 
98  percent  by  weight  from  uncontrolled 
conditions  when  using  a  combustion 
device. 


This  regulation  also  limits  the  loading 
of  marine  tank  vessels  to  those  vessels 
that  are  vapor  tight. 

Massachusetts'  marine  vessel  rule  will 
reduce  VOC  emissions.  VOCs  contribute 
to  the  production  of  ground  level  ozone 
and  smog.  This  regulation  was  adopted 
as  part  of  an  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  The  following  is 
EPA's  evaluation  of  310  CMR  7.24(8). 

EPA's  Evaluation  of  Massachusetts' 
Submittal 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  Act  and  EPA  regulations,  as  found 
in  Section  110  and  Part  D  of  the  Act  and 
40  CFR  Part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents.  The  specific  guidance  relied 
on  for  this  action  is  referenced  within 
the  technical  support  document  and  this 
notice.  For  the  purpose  of  assisting  State 
and  local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  CTG 
documents  The  CTGs  are  based  on  the 
underlying  requirements  of  the  Act  and 
specify  presumptive  norms  for  RACT  for 
specific  source  categories.  EPA  has  not 
yet  developed  CTGs  to  cover  all  sources 
of  VOC  emissions.  Further 
interpretations  of  EPA  policy  are  found 
in,  but  not  limited  to,  the  following:  (1) 
the  proposed  Post-1987  ozone  and 
carbon  monoxide  policy,  52  FR  45044 
(November  24,  1987);  (2)  the  document 
entitled,  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations.  Clarification  to  Appendix  D 
of  November  24,  1987  Federal  Register 
Notice,"  otherwise  known  as  the  "Blue 
Book"  (notice  of  availability  was 
published  in  the  Federal  Register  on 
May  25,  1988);  and  (3)  the  "Model 
Volatile  Organic  Compound  Rules  for 
Reasonably  Available  Control 
Technology."  (Model  VOC  RACT  Rules) 
issued  as  a  staff  working  draft  in  June 
of  1992.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

In  addition.  Section  183(f)  of  the 
amended  Act  specifically  requires  EPA 
to  promulgate  RACT  standards  to 
reduce  VOC  emissions  from  the  loading 
and  unloading  of  marine  tank  vessels. 
Furthermore,  on  November  12,  1993  (58 
FR  60021),  marine  vessels  were  added 
to  the  list  of  those  categories  for  which 
EPA  will  promulgate  a  maximum 
achievable  control  technology  (MACT) 
standard.  On  September  19,  1995  (60  FR 
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48388),  EPA  promulgated  both  RACT 
and  M.ACT  standards  for  manne  tank 
vessels. 

EPA  has  evaluated  Massachusetts' 
marine  vessel  rule  and  has  found  that  it 
is  generally  consistent  urith  EPA's 
national  marine  vessel  rule  and  current 
EP.'\  guidance.  There  are,  however,  two 
outstanding  issues  associated  with  the 
Commonwealth's  regulation. 

Outstanding  Issues 

1.  Lack  of  Monitoring  Requirements 

Massachusetts'  regulation  requires 
that,  upon  initial  startup  of  the  control 
equipment,  the  owner  or  operator  of  a 
marine  terminal  conduct  an  initial 
performance  test  in  order  to 
demonstrate  compliance  However,  as 
was  stated  in  EPA's  public  hearing 
comments  on  Massachusetts'  proposed 
version  of  this  rule,  the  regulation 
should  also  require  the  facility  to 
demonstrate  continued  compliance  as  is 
required  under  EPA's  national  marine 
vessel  rule  (40  CFR  §63,564). 
Specifically,  the  regulation  should 
require  that  certain  parameters  be 
monitored  continuously  while  marine 
vessel  loading  or  ballasting  operations 
are  occurring  and  that  records  be  kept 
of  all  measurements  needed  to 
demonstrate  compliance  with  the 
applicable  standard  including  all  data 
collected  in  any  periods  of  operation 
during  which  the  previously  established 
parameter  boundaries  are  exceeded. 

2.  Emission  Limits  for  Ballasting 
Operations 

Massachusetts'  marine  vessel  rule 
applies  to  the  loading  of  an  organic 
liquid  and  to  ballasting  operations. 
However,  the  emissions  limitations 
stated  in  Section  7.24(8)(cKl)  of  the  rule 
only  apply  to  "loading  events."  This 
term,  as  defined  in  310  CMR  7.00,  does 
not  Include  ballasting  operations. 
Although  Sections  7.24(8)(c)(2)  and 
7.24(8)(d)  of  Massachusetts'  marine 
vessel  rule  do  require  control  equipment 
to  be  used  during  ballasting,  these 
sections  do  not  require  specific 
emission  limitations  to  be  met  during 
ballasting  operations. 

EPA's  national  marine  vessel  rule 
does  not  apply  to  ballasting  operations. 
The  absence  of  emission  limitations  for 
ballasting  operations  in  Massachusetts' 
rule,  however,  is  inconsistent  with  the 
information  contained  in  Massachusetts' 
reasonable  further  progress  (REP)  plan 
regarding  the  reduction  in  VOC 
emissions  that  is  e.xpected  to  result  from 
the  implementation  of  this  rule. 
Specifically,  Massachusetts'  1990  base 
year  inventory  shows  that  uncontrolled 
marine  vessel  transfer  operations  result 


in  3.2  tons  of  VOC  per  summer  day 
(tpsd),  which  includes  2.8  tpsd  from 
ballasting  and  0.4  tpsd  from  loading 
operations.  Massachusetts'  marine 
vessel  rule  SIP  submittal  states  that 
ballasting  emissions  will  be  reduced  by 
2.1  tpsd.  This  statement  assumes  that 
ballasting  operations  are  subject  to  a  95 
percent  control  efficiency  requirement 
(i.e.,  0.95  control  efficiency  x  0.8  rule 
effectiveness  x  2.8  tpsd  uncontrolled  = 
2.1  tpsd  reduction).  Therefore, 
Massachusetts'  marine  vessel  rule 
should  require  that  ballasting  operations 
be  subject  to  the  emission  limitations 
stated  in  Section  7.24(8)(c)(l){B)  of  the 
rule. 

Massachusetts'  regulation  and  EPA's 
evaluation  are  detailed  in  a 
memorandum,  dated  April  23, 1996, 
entitled  "Technical  Support 
Document — Massachusetts — Marine 
Vessel  Rule."  Copies  of  that  document 
are  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  notice. 

EPA  is  publishing  this  action  without 
prior  proposal  and  anticipates  no 
adverse  comments.  However,  in  a 
separate  document  in  this  Federal 
Register  publication,  EPA  is  proposing 
to  approve  the  SIP  revision  should 
adverse  or  critical  comments  be  filed. 
This  action  wrill  be  effective  October  28, 
1996,  unless  adverse  or  critical 
comments  are  received  by  September 
26,  1996. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawTi  before  the 
effective  date  by  pubUshing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  wrill  be 
effective  on  October  28,  1996. 

Final  Action 

EPA  is  conditionally  approving  310 
CMR  7.24(8)  "Marine  Vessel  Transfer 
Operations"  and  the  associated  310 
CMR  7.00  "Definitions"  into  the 
Massachusetts  SIP. 

Under  Section  110(k)(4)  of  the  Act, 
EPA  may  conditionally  approve  a  plan 
based  on  a  commitment  from  the  State 
to  adopt  specific  enforceable  measures 
by  a  date  certain,  but  not  later  than  1 
year  from  the  date  of  approval.  On 
February  1, 1996,  Massachusetts 
submitted  a  written  commitment  to 
address  the  issues  outlined  above  (i.e., 
the  lack  of  monitoring  requirements  and 


the  lack  of  emission  limits  for  ballasting 
operations)  within  one  year  of  the  date 
of  publication  of  EPA's  conditional 
approval.  If  the  Commonwealth  fails  to 
do  so,  this  approval  will  become  a 
disapproval  on  October  28. 1997.  EPA 
will  notify  the  Commonwealth  by  letter 
that  this  action  has  occurred.  At  that 
time,  the  conditionally  approved 
submittal  will  no  longer  be  a  part  of  the 
approved  Massachusetts  SIP.  EPA 
subsequently  will  publish  a  notice  in 
the  notice  section  of  the  Federal 
Register  notifying  the  pubhc  that  the 
conditional  approval  automatically 
converted  to  a  disapproval.  If  the 
Commonwealth  meets  its  commitment, 
within  the  applicable  time  frtune,  the 
conditionally  approved  submission  will 
remain  a  part  of  the  SIP  until  EPA  takes 
final  action  approving  or  disapproving 
the  new  submittal.  If  EPA  disapproves 
the  new  submittal,  the  conditionally 
approved  submittal  wall  also  be 
disapproved  at  that  Ume.  If  EPA 
approves  the  new  submittal,  the  newly 
submitted  regulations  will  be  fully 
approved  and  will  replace  the 
conditionally  approved  regulations  in 
the  SIP. 

If  the  conditional  approval  is 
converted  to  a  disapproval,  such  action 
will  trigger  EPA's  authority  to  impose 
sanctions  under  Section  llO(m)  of  the 
CAA  at  the  time  EPA  issues  the  final 
disapproval  or  on  the  date  the 
Commonwealth  fails  to  meet  its 
commitment.  In  the  latter  case,  EPA  wrill 
notify  the  Commonwealth  by  letter  that 
the  conditional  approval  has  been 
converted  to  a  disapproval  and  that 
EPA's  sanctions  authority  has  been 
triggered.  In  addition,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  Section  110(c). 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§603  and  604.  Ahematively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
ninnber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Conditional  approvals  of  SIP 
submittals  under  Section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
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Moreover,  due  to  the  nature  of  the 
federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
Section  llO(k),  based  on  the 
Commonwealth's  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
State-enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  State  requirements 
nor  does  it  substitute  a  new  federal 
requirement. 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
Implementation  Plan  revision,  the  State 
and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Sections 
182(b)  of  the  Clean  Air  Act.  These  rules 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  approved  by  this 
action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  State 
law.  Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Under  5  US  C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
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Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  review  under 
Executive  Order  12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Dated:  July  22, 1996. 
John  P.  DeVillan, 
Regional  Administrator.  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  W— Massachusetts 

2,  Section  52.1119  is  amended  by 
adding  paragraph  (a)(2)  to  read  as 
follows: 

§  52.1119    Identification  of  plan-conditional 
approval. 

****** 

(a)  •  *  * 

(2)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  January 
11,  1995  and  March  29.  1995. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  January  11,  1995  and  March  29, 
1995  submitting  a  revision  to  the 
Massachusetts  State  Implementation 
Plan. 

(B)  310  CMR  7.24(8)  "Marine  Vessel 
Transfer  Operations"  effective  in  the 
Commonwealth  of  Massachusetts  on 
Januaw  27,  1995. 

(C)  Definitions  of  "combustion 
device,"  "leak,"  "leaking  component," 
"lightering  or  lightering  operation," 
"loading  event,"  "marine  tank  vessel," 
"marine  terminal,"  "marine  vessel," 
"organic  liquid,"  and  "recovery  device" 
in  310  CMR  7.00  "Definitions"  effective 
in  the  Commonwealth  of  Massachusetts 
on  January  27, 1995. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  February  1, 1996  committing  to 
address  the  outstanding  issues 
associated  with  310  CMR  7.24(8)  as 
identified  by  EPA  in  a  letter  dated 
September  19, 1995. 

(B)  Nonregulatory  portions  of  the 
submittal. 

[FR  Doc.  96-21692  Filed  8-26-96;  8.45  am) 

BILLING  CODE  S560-60-P 


40  CFR  Part  52 

[CA  014-0014;  FRL-5553-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  El 
Dorado  County  Air  Pollution  Control 
District,  Kern  County  Air  Pollution 
Control  District.  Placer  County  Air 
Pollution  Control  District,  Santa 
Barbara  County  Air  Pollution  Control 
District,  and  the  South  Coast  Air 
Quality  Management  District; 
Withdrawal 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  withdrawing  the  direct  final  rule 
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for  the  approval  of  revisions  to  the 
California  State  Implementation  Plan. 
EPA  published  the  direct  final  rule  on 
June  12. 1996  (61  FR  29659),  approving 
revisions  to  rules  from  the  following  air 
pollution  control«districts:  El  Dorado 
County  Air  Pollution  Control  District 
(EDCAPCD),  Kern  County  Air  Pollution 
Control  District  (KCAPCD),  Placer 
County  Air  Pollution  Control  District 
(PCAPCD),  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD). 
and  the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  As 
stated  in  that  Federal  Register 
document,  if  adverse  or  cntical 
comments  were  received  by  July  12, 
1996,  the  effective  date  would  be 
delayed  and  notice  would  be  published 
in  the  Federal  Register.  EPA 
subsequently  received  adverse 
comments  on  that  direct  final  rule.  EPA 
will  address  the  comments  received  in 
a  subsequent  final  action  in  the  near 
future.  EPA  will  not  institute  a  second 
comment  period  on  this  document. 

EFFECTIVE  DATE:  Withdrawal  of  the 
direct  final  rule  is  effective  on  August 
27,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Beck,  RulemaMng  .Ejection  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Internet: 
beck.erik@epamail.epa.gov  Telephone: 
(415) 744-1202. 

SUPPLEMENTARY  INFORMATION:  See  the 
infornialioa  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  June  12, 1996  Federal  Register,  and 
in  the  Federal  Register  document 
located  in  the  proposed  rule  section  of 
the  June  12.  1996  (61  FR  29725)  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  8, 1996. 
Alexis  Strauss, 

Acting  Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

\ijthority:  42  U.S.C.  7401-7671q. 


Subpart  F— California 

§52.220     [Amended] 

2.  Section  52.220  is  amended  by 
removing  paragraphs  {c)(185)(i)(A)(9), 
(194)(i)(G),  (198)(i)(K),  (207)(i)(B)(2), 
and  (225)(i)(B)(3). 
IFR  Doc.  96-21691  Filed  8-26-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  22 

[CC  Docket  No   9a-6a   ^CZ9e,-^28i' 

Provision  0*  Roaming  Services  by 
Commercial  Mobile  Radic  Service 
Providers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission  adopts  a  Second  Report 
and  Order  and  Third  Notice  of  Proposed 
Rulemaking  regarding  the  offering  of 
roaming  services  by  commercial  mobile 
radio  service  providers.  The  Third 
Notice  of  Proposed  Rulemaking  portion 
of  this  decision  is  summarized 
elsewhere  in  this  edition  of  the  Feaera: 
Register.  The  Second  Report  and  Order 
expands  the  scope  of  the  Commission's 
existing  "manual"  roaming  rule.  As  a 
result  of  this  action,  cellular,  broadb»and 
personal  communications  services  and 
certain  specialized  mobile  radio 
licensees  must,  as  a  condition  of  their 
licenses,  provide  service  upon  request 
to  any  individual  roamer  whose  handset 
is  technically  capable  of  accessing  their 
networks.  This  decision  is  needed  to 
ensure  that  customers  of  all  providers 
competing  in  the  mass  market  for  two- 
way,  real-time,  interconnected  switched 
voice  service  have  an  equal  opportunity 
to  obtain  manual  roaming  service  if  they 
are  using  technically  compatible 
equipment,  thus  promoting  competition. 
EFFECTIVE  DATE:  October  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Steinberg,  Wireless 
Telecommunications  Bureau,  (202)  418- 
1310. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Second  Report  and 
Order  (Second  R&O)  portion  of  the 
Commission's  Second  Report  and  Order 
and  Thitd  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  94-54, 
FCC  96-284,  adopted  June  27, 1996,  and 
released  August  13,  1996.  The  summary 
of  the  Third  Notice  of  Proposed 
Rulemaking  portion  of  this  decision 
may  be  found  elsewhere  in  this  edition 


of  the  Fedf  r.Hi  Rs^qister.  The  complete 
text  of  this  Second  R&O  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC,  20037. 

Sjrnopsis  of  the  Second  Report  and 
Order 

1.  In  this  Second  R&O,  the 
Commission  extends  its  existing  rule 
under  which  cellular  licensees  are 
required  to  provide  manual  roaming 
service  upon  request  to  sutjscribers  in 
good  standing  of  any  cellular  carrier. 

2.  "Roaming"  occurs  when  the 
subscriber  of  one  commercial  mobile 
radio  service  (CMRS)  provider  utilizes 
the  facilities  of  another  CMRS  provider 
with  which  the  subscriber  has  no  direct 
pre-existing  service  or  financial 
relationship  to  place  an  outgoing  call,  to 
receive  an  incoming  call,  or  to  continue 
an  in-progress  call.  Typically,  although 
not  always,  roaming  occurs  when  the 
subscriber  is  physically  located  outside 
the  service  area  of  the  provider  to  which 
he  or  she  subscribes.  Under  §  22.901  of 
the  Commission's  rules,  cellular  system 
licensees  "must  provide  cellular  mobile 
radiotelephone  service  upon  request  to 
all  cellular  subscribers  in  good  standing, 
including  roamers,  while  such 
subscribers  are  located  within  any 
portion  of  the  authorized  cellular 
geographic  service  area  *  *   *  where 
facilities  have  been  constructed  and 
service  to  subscribers  has  commenced." 

3.  The  Commission  initiated  this 
proceeding  in  a  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry,  59 
FR  35664,  July  13,  1994.  which 
requested  comment  regarding  whether 
the  obligation  to  permit  roaming  should 
be  extended  to  all  CMRS,  what 
regulatory  standards  are  appropriate  to 
promote  roaming,  and  what  technical 
issues  or  requirements  are  implicated. 
In  the  Second  Notice  of  Proposed 
Rulemaking  [Second  NPRM),  60  FR 
20949,  April  28,  1995,  the  Commission 
tentatively  concluded  that  roaming 
service  is  important  to  the  development 
of  a  seamless  CMRS  "network  of 
networks."  The  Second  NPRM a\so 
tentatively  concluded  that  uncertainties 
concerning  the  technolo^cal 
development  of  non-cellular  CMRS  and 
the  likelihood  that  market  forces  would 
adequately  promote  the  availability  of 
roaming  counseled  regulatory  caution. 
Therefore,  the  Commission  proposed,  in 
lieu  of  a  rule,  to  monitor  the 
development  of  roaming  service  and  to 
intercede  as  appropriate.  In  additioUi 
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the  Commission  requested  comment  on 
several  other  issues  related  to  roaming, 
including  the  technical  feasibility  of 
cross-service  roaming,  the  necessity  of 
direct  physical  interconnection  to 
facilitate  roaming,  the  necessity  of 
access  to  subscriber  databases  and  any 
privacy  or  proprietary  issues  raised,  and 
the  technical  and  contractual 
arrangements  that  are  currently  used  to 
provide  roaming  in  the  cellular  service. 

4  At  the  outset,  the  Commission 
notes  that  Sections  201(b)  and  202(a)  of 
the  Communications  Act  apply  to  CMRS 
providers  and  govern  the  provision  of 
common  carrier  communications 
services. '  The  Commission  agrees  with 
those  commenters  that  argue  that 
roaming  is  a  common  carrier  service 
because  it  gives  end  users  access  to  a 
foreign  network  in  order  to 
communicate  messages  of  their  own 
choosing  The  Commission  also  notes 
that  it  has  authority  to  impose  a  roaming 
requirement  in  the  public  interest 
pursuant  to  its  license  conditioning 
dulhontv  under  sections  303(r)  and  309 
of  the  Communications  Act. 

5  The  record  submitted  in  response 
'o  the  Second  \'PRM  demonstrates  that 
roaming  capability  is  widely  available  to 
cellular  subscribers,  is  highly  valued  by 
those  subscribers,  and  is  one  of  the 
industry's  fastest  growing  sources  of 
revenue.  Thus,  roaming  ca()ability  may 
be  a  key  competitive  consideration  in 
the  wireless  marketplace,  and  newer 
entrants  mav  be  at  a  competitive 
disadvantage  vis-a-vis  incimibent 
wireless  carriers  if  their  subscribers 
have  no  ability  to  roam  on  other 
networks.  Having  said  that,  the 
Commission  recognizes  that  roaming 
regulation  may  impose  significant  costs 
and  burdens  on  CMRS  providers  and 
that  it  should  narrowly  tailor  its  actions 
to  avoid  placing  an  undue  burden  on 
such  providers. 

6  Based  on  comments  in  the  record 
and  the  experience  of  the  first 
broadband  PCS  licensee  to  begin 
service,  the  Commission  concludes  that 
the  public  interest  will  be  served  by 
extending  its  existing  manual  roaming 
rule,  which  is  part  of  the  Commission's 
cellular  service  rules, ^  to  obligate  all 
CMRS  licensees  competing  in  the  mass 
market  for  real-time,  two-way  voice 
services  and  to  protect  the  subscribers  of 
all  carriers  offering  such  services.  That 
group  consists  of  cellular,  broadband 
PCS  and  covered  SMR  providers.  These 
"covered  SMR  providers"  include  two 
classes  of  SMR  licensees.  The  first 
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'  See  47  U.S.C.  332(c)(1)  (CMRS  providers  are 
subject  to  duties  of  conunon  carriers,  including 
Sections  201  and  202). 

'See  47  CFR  22.901. 


consists  of  800  MHz  and  900  MHz  SMR 
licensees  that  hold  geographic  area 
licenses.  The  second  covers  incumbent 
wide  area  SMR  licensees,  defined  as 
licensees  who  have  obtained  extended 
implementation  authorizations  in  the 
800  MHz  or  900  MHz  SMR  service, 
either  by  waiver  or  under  §  90.629  of  the 
Commission's  rules.  Within  each  of 
these  classes,  "covered  SMR  providers" 
includes  only  licensees  that  offer  real- 
time, two-way  switched  voice  service 
that  is  interconnected  with  the  public 
switched  network,  either  on  a  stand- 
alone basis  or  packaged  with  other 
telecommimications  services.  This  is  the 
same  group  of  SMR  licensees  to  which 
the  Commission  applied  its  recently 
adopted  rule  governing  restrictions  on 
resale. 

7.  Under  the  rule  adopted  in  this 
Second  R&O,  cellular,  broadband  PCS, 
and  covered  SMR  licensees  are  required 
to  provide  manual  roaming  to  any 
subscriber  of  any  of  these  services  who 
is  using  a  handset  that  is  technically 
capable  of  accessing  the  licensee's 
system.  The  rule  does  not  require 
licensees  to  modify  their  systems  in 
order  to  provide  service  to  any  end  user. 
To  avoid  any  uncertainty,  this  decision 
clarifies  that  any  subscriber  to  any 
covered  service  with  a  technically 
cellular-compatible  handset  has  the 
same  right  as  a  cellular  subscriber  to 
manually  roam  on  cellular  systems. 
Furthermore,  the  existing  rule  is 
extended  to  obligate  broadband  PCS  and 
covered  SMR,  as  well  as  cellular, 
licensees.  Because  this  Second  R60 
furthers  the  public  interest  by 
facilitating  the  widespread  availability 
of  roaming,  the  Commission  makes 
compliance  with  this  rule  a  condition  of 
cellular,  broadbtmd  PCS  and  covered 
SMR  Hcenses  under  sections  303(r)  and 
309  of  the  Commimications  Act. 

8.  By  contrast,  the  record  does  not 
establish  that  ubiquitous  roaming 
capability  is  important  to  the 
competitive  success  or  utility  of  mobile 
services  other  than  those  offered  by 
cellular,  broadband  PCS  and  covered 
SMR  providers.  The  Commission 
therefore  concludes  that  its  action  shall 
be  limited  to  such  licensees.  In 
particular,  because  they  do  not  compete 
substantially  with  cellular  and 
broadband  PCS  providers,  local  SMR 
licensees  offering  mainly  dispatch 
services  to  specialized  customers  in  a 
non-cellular  system  configuration,  as 
well  as  licensees  offering  only  data,  one- 
way, or  stored  voice  services  on  an 
interconnected  basis,  are  not  covered  by 
the  roaming  rule.  Of  course,  any  SMR 
provider  that  is  not  interconnected  to 
the  public  switched  network  does  not 
offer  CMRS,  and  therefore  is  not  subject 


to  the  roaming  rule.  .Allegations  that 
particular  practices  by  non-covered 
CMRS  providers  are  unjust, 
unreasonable  or  otherwise  in  violation 
of  the  Communication^  .Act  would  be 
grounds  for  complaint  under  section  ' 
208  of  that  Act. 

Final  Regulatory  Flexibility  Analysis 

9.  As  required  by  section  603  of  the 

Regulator.'  Flexibility  Act.  5  USC  603 
IRFAJ,  an  Initial  Regulatory  Flexibility 
Analysis  (IRE .A)  was  incorporated  in  the 
Second  NPRM  in  this  proceeding.  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
Second  NPRM.  including  on  the  IRFA. 
The  Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Second  R&-0  conforms  to  the  RFA.  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996.  Pub.  L.  104- 
121.  110  Stat.  847  (1996)  (CWAAA).^ 

/.  Need  for  and  Purpose  of  this  Action 

10.  In  this  decision,  the  Commission 
extends  its  existing  rule  under  which 
cellular  licensees  are  required  to 
provide  manual  roaming  service  upon 
request  to  subscribers  in  good  standing 
of  any  cellular  carrier.  Under  the  rule 
adopted  in  this  decision,  cellular, 
broadband  personal  communications 
services  (PCS),  and  certain  specialized 
mobile  radio  (SMR)  licensees  must 
provide  manual  roaming  service  upon 
request  to  subscribers  in  good  standing 
of  all  such  carriers,  provided  the 
subscriber  is  using  a  handset  that  is 
technically  capable  of  accessing  the 
licensee's  system.  This  action  will 
ensure  that  customers  of  all  providers 
competing  in  the  mass  market  for  two- 
way,  real-time,  interconnected  switched 
voice  service  have  an  equal  opportunity 
to  obtain  manual  roaming  service,  if 
they  are  using  technically  compatible 
equipment.  In  this  way,  the  rule  will 
promote  the  development  of 
competition  by  ensuring  that  newer 
entrants  to  the  market,  as  well  as 
competitors  without  extensive 
affiliations,  are  not  competitively 
disadvantaged  by  the  inability  of  their 
subscribers  to  roam. 

n.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

11,  No  comments  were  filed  in  direct 
response  to  the  IRFA.  In  general 
comments  on  the  Second  NPRM, 
however,  several  commenters  raised 
issues  that  might  affect  small  entities. 
Some  of  these  commenters  argued  that 


'  Subtitle  n  of  the  CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA),  codified  at  5  USC  601  et  seq. 
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the  Commission  should  adopt  a  roaming 
rule  in  order  to  protect  the  ability  of 
carriers  without  a  nationwide  footprint 
or  extensive  affiliations  to  compete. 
Other  commenters,  however,  expressed 
concern  that  compliance  with  a 
requirement  to  offer  roaming  could  be 
technically  infeasible  or  unduly  costly 
under  some  circumstances.  In 
particular,  several  commenters  urged 
the  Commission  not  to  require  carriers 
to  adopt  particular  technologies  or 
modify  their  networks  in  order  to 
facilitate  roaming.  Some  commenters 
also  argued  that  a  roaming  requirement 
could  expose  carriers  to  financial  losses 
due  to  fraud.  Two  alliances  of  rural 
cellular  carriers  argued  that,  in  drafting 
any  roaming  rule,  the  Commission 
should  consider  the  technical  obstacles 
faced  by  providers  that  do  not  have  SS7 
capability,  as  well  as  rural  cellular 
licensees'  alleged  lack  of  market  power. 

in.  Description  and  Estimate  of  the 
Small  Entities  Subject  to  the  Rules 

12.  The  rule  adopted  in  this  Second 
RB-O  will  apply  to  cellular,  broadband 
PCS,  and  geographic  area  800  MHz  and 
900  MHz  SMR  licensees,  including 
licensees  who  have  obtained  extended 
implementation  authorizations  in  the 
800  MHz  or  900  MHz  SMR  services, 
either  by  waiver  or  under  §  90.629  of  the 
Commission's  rules.  However,  the  rule 
will  apply  to  SMR  licensees  only  if  they 
offer  real-time,  two-way  voice  service 
that  is  interconnected  with  the  public 
switched  network. 

A.  Estimates  for  Cellular  Licensees 

13.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1.500 
persons."*  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
effect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  small  cellular  businesses  and 
is  unable  at  this  time  to  determine  the 
precise  number  of  cellular  firms  which 
are  small  businesses. 

14.  The  size  data  provided  by  the  SBA 
does  not  enable  the  Commission  to 
make  a  meaningful  estimate  of  the 
number  of  cellular  providers  which  are 
small  entities  because  it  combines  all 
radiotelephone  companies  with  500  or 


more  envployees.*  The  Commission 
therefore  used  the  1992  Census  of 
Transportation.  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available.  This  document 
shows  that  only  12  radiotelephone  firms 
out  of  a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.*  Therefore,  even  if  all  12  of 
these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  The  Commission  assumes, 
for  purposes  of  its  evaluations  and 
conclusions  in  this  FRFA.  that  all  of  the 
current  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  Although  there  are  1,758  cellular 
licenses,  the  Commission  does  not  know 
the  number  of  cellular  licensees,  since 
a  cellular  licensee  may  own  several 
licenses. 

15.  Two  alliances  of  rural  cellular 
licensees  filed  comments  in  which  they 
argued  that  a  roaming  rule  may  have  an 
especially  large  impact  on  rural 
licensees.  In  its  comments,  the  Rural 
Cellular  Coalition  states  that  it  has  12  , 
members  which  serve  licensed  cellular 
areas  encompassing  approximately  3 
million  people;  the  Rural  Cellular 
Association  states  that  its  members 
serve  areas  with  a  cumulative 
population  of  more  than  6  million.  The 
Commission  does  not  have  information, 
however,  sufficient  to  support  a 
meaningful  estimate  regarding  the  total 
number  of  niral  licensees,  nor  does  it 
have  specific  information  regarding  how 
many  rural  cellular  licensees  are  small 
entities.  For  purposes  of  this  FRFA,  the 
Commission  assumes  that  all  rural 
cellular  licensees  are  small  entities,  as 
that  term  is  defined  by  the  SBA. 

B.  Estimates  for  Broadband  PCS 
Licensees 

16.  The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  Pursuant  to  47 
CFR  24.720(b),  the  Commission  has 
defined  "small  entity"  in  the  auctions 
for  Blocks  C  and  F  as  a  firm  that  had 
average  gross  revenues  of  not  more  than 
$40  million  in  the  three  previous 
calendar  years.  This  regulation  defining 
"small  entity"  in  the  context  of 


<  13  CFR  121.201.  Standard  Industrial 
ClassiHcation  (SIC)  Code  4812. 


'U.S.  Small  Business  Administration  1992 
Economic  Census  Employment  Report.  Bureau  of 
the  Census.  U.S.  Department  of  Commerce.  SIC 
Code  4812  (radiotelephone  communications 
industry  data  adopted  by  the  SBA  OfTice  of 
Advocacy). 

*U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation. 
Communications,  and  Utilities.  UC92-S-1.  Subject 
Series.  Establishment  and  Firm  Size,  Table  5. 
Employment  Size  of  Firms;  1992.  SIC  Code  4812 
(issued  May  1995). 


broadband  PCS  auctions  has  been 
approved  by  the  SBA.' 

17.  The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blocks  A,  B, 
and  C.  The  Commission  does  not  have 
sufficient  data  to  determine  how  many 
small  businesses  bid  successfully  for 
licenses  in  Blocks  A  and  B.  As  of  now, 
there  are  90  non-defaulting  winning 
bidders  that  qualify  as  small  entities  in 
the  Block  C  auctions.  Based  on  this 
information,  the  Commission  concludes 
that  the  number  of  broadband  PCS 
licensees  affected  by  the  rule  adopted  in 
this  Second  R&O  includes  the  90 
winning  bidders  that  qualify  as  small 
entities  in  the  Block  C  broadband  PCS 
auctions. 

18.  At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E.  and  F  of 
broadband  PCS  spectrum.  Therefore, 
there  are  no  small  businesses  currently 
providing  these  services.  However,  a 
total  of  1.479  licenses  will  he  awarded 
in  the  D.  E,  and  F  Block  broadband  PCS 
auctions,  which  are  scheduled  to  tiegin 
on  August  26,  1996.  Eligibility  for  the 
493  F  Block  licenses  is  limited  to 
entrepreneurs  with  average  gross 
revenues  of  not  more  than  $125  million. 
However,  the  Commission  carmot 
estimate  how  many  of  these  licenses 
will  be  won  by  small  entities,  nor  how 
many  small  entities  will  win  D  and  E 
Block  licenses.  Given  the  facts  that 
nearly  all  radiotelephone  companies 
have  fewer  than  1.000  employees  and 
that  no  reUable  estimate  of  the  number 
of  prospective  D,  E,  and  F  Block 
licensees  can  be  made,  the  Commission 
assumes,  for  purposes  of  its  evaluations 
and  conclusions  in  this  FRFA,  that  all 
of  the  licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

C.  Estimates  for  SMR  Licensees 

19.  Pursuant  to  47  CFR  90.814(b){l), 
the  Commission  has  defined  "small 
entity"  in  auctions  for  geographic  area 
800  MHz  and  900  MHz  SMR  licenses  as 
a  firm  that  had  average  gross  revenues 
of  not  more  than  $15  million  in  the 
three  previous  calendar  years.  This 
regulation  defining  "small  entity"  in  the 
context  of  800  MHz  and  900  MHz  SMR 
has  been  approved  by  the  SBA.* 


'  See  Implementation  of  section  309(j)  of  the 
Conununications  Act— Competitive  Bidding,  PP 
Docket  No.  93-253.  Fifth  Report  and  Order.  59  FR 
37566  (July  22.  1994). 

"  See  Amendment  of  parts  2  and  90  of  the 
Commission's  rules  to  Provide  for  the  Use  of  200 
Channels  Outside  the  Designated  Filing  Areas  in 
the  896-901  MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile  Radio  Pool.  PR 
Docket  No.  89-583.  Second  Order  on 
Reconsideration  and  Seventh  Report  and  Order.  60 
FR  48913  (September  21. 1995);  Amendment  of  Part 

Contiouad 
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20  The  rule  adopted  in  this  Second 
B&-0  applies  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations  The  Commission  does 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  less  than  $15  million.  Since 
the  Regulatory  Flexibility  Act 
amendments  were  not  in  effect  until  the 
record  in  this  proceeding  was  closed, 
the  Commission  was  unable  to  request 
information  regarding  the  number  of 
small  businesses  in  this  category.  The 
Commission  does  know  that  one  of 
these  firms  has  over  $15  million  in 
revenues.  The  Commission  assumes,  for 
purposes  of  its  evaluations  and 
conclusions  in  this  FRFA.  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  terra  is  deHned 
by  the  SBA. 

21  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualiHed  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  the  Commission 
concludes  that  the  number  of 
geographic  area  SMR  licensees  affected 
by  the  rule  adopted  in  this  Second  R&-0 
includes  these  60  small  entities. 

22.  No  auctions  have  been  held  for 
800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licen.ses.  A  total  of  525 
licen.ses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  chaimels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis  to  estimate,  moreover,  how 
many  small  entities  within  the  SBA's 
definition  will  win  these  licenses.  Given 
the  facts  that  nearlv  all  radiotelephone 
companies  have  fewer  than  1,000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  the  Commission 
assumes,  for  purposes  of  its  evaluations 
and  conclusions  in  this  FRFA,  that  all 
of  the  licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 


UMI 


90  of  the  CommiMion's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the  800  MHz 
Frequency  Band.  PR  Docket  No.  9»-l44,  First 
Report  and  Order.  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rulemaking,  61 
FR  62 1 2  (February  16.  1 996). 


rv.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

23.  The  rule  adopted  in  this  Second 
R&O  imposes  no  reporting  or 
recordkeeping  requirements.  The  only 
compliance  requirement  is  that 
licensees  subject  to  the  rule  (i.e.,  cellular 
licensees,  broadband  PCS  licensees,  and 
geographic  area  800  MHz  and  900  MHz 
SMR  licensees  that  offer  real-time,  two- 
way,  interconnected  switched  voice 
service)  must  provide  manual  roaming 
service  upon  request  to  subscribers  in 
good  standing  of  covered  services  who 
are  using  technically  compatible 
equipment. 

V.  Steps  Taken  to  Minimize  the 
Economic  Impact  on  Small  Entities 

24.  The  rule  adopted  in  this  Second 
R&O  only  requires  certain  CMRS 
licensees  to  provide  manual  roaming 
service  to  eligible  subscribers  upon 
request.  The  Commission  determines  on 
the  present  record  not  to  promulgate 
any  rule  governing  roaming  agreements 
between  carriers,  but  instead  to  request 
further  comment  regarding  the  need  for 
any  such  rule  and  the  costs  that  it 
would  impose.  Thus,  the  Commission  in 
this  Second  R&O  avoids  potential 
burdens  that  a  rule  governing 
intercarrier  roaming  agreements  might 
impose  on  small  entities,  including 
questions  regarding  the  feasibility  and 
cost  of  offering  automatic  ro€uning 
under  certain  circumstances,  the 
administrative  costs  of  entering  into 
roaming  agreements,  and  possible 
exposure  to  fraud.  Furthermore,  the  rule 
requires  covered  licensees  to  provide 
service  only  to  subscribers  who  are 
using  equipment  that  is  technically 
capable  of  accessing  their  systems.  The 
rule  therefore  does  not  require  carriers 
to  adopt  particular  technologies  or  to 
modify  their  networks  to  accommodate 
roamers  using  different  technologies. 
Because  the  rule  neither  requires 
carriers  to  enter  into  roaming 
agT-eements  nor  impacts  their 
technological  choices,  it  does  not 
implicate  the  concerns  raised  by  rural 
carriers. 

25.  The  Commission  also  determines 
not  to  apply  its  roaming  rule  to  CMRS 
providers  other  than  cellular,  broadband 
PCS  and  certain  SMR  licensees.  Many  of 
the  providers  that  are  thereby  excluded 
firom  the  rule  are  small  entities, 
including  paging,  narrowband  PCS,  air- 
ground,  public  coast  service,  and  non- 
covered  SMR  providers,  hi  addition,  the 
Commission  requests  comment  on 
whether  it  should  sunset  the  rule 
adopted  herein  five  years  after  it  awards 
the  last  group  of  initial  licenses  for 


currently  allotted  broadband  PCS 
spectrum. 

26.  Finally,  the  Commission  believes 
that  the  rule  adopted  in  this  Second 
Rd-O  will  benefit  certain  small  entities 
by  ensuring  that  subscribers  of 
providers  that  do  not  have  a  nationwide 
presence  or  affiliations  will  have  the 
same  right  to  obtain  roaming  service  as 
subscribers  to  competing  larger  carriers, 
provided  they  are  using  technically 
compatible  equipment. 

VI.  Significant  Alternatives  Considered 
and  Rejected 

27.  The  Commission  considered  and 
rejected  the  alternative  of  not  extending 
its  existing  manual  roaming  rule  beyond 
cellular  licensees  and  cellular 
subscribers.  Instead,  the  Commission 
concluded  that  the  rule  should  extend 
to  broadband  PCS  and  covered  SMR 
services  in  order  to  protect  smaller  and 
newer  providers  of  these  services  from 
likely  competitive  disadvantage.  At  the 
same  time,  the  Commission  rejected  the 
alternative  of  extending  the  rule  to  other 
CMRS  services  because  the  record  did 
not  establish  that  ubiquitous  roaming 
capability  is  important  to  the 
competitive  success  or  utility  of  these 
services.  The  Commission  also  rejected 
the  alternative  of  promulgating  a  rule 
governing  intercarrier  .'•oaming 
agreements  in  this  Second  E&O  because 
the  record  did  not  sufficiently 
illuminate  the  costs  and  benefits  of  any 
such  rule.  Finally,  the  Commission 
rejected  any  alternative  that  would 
require  carriers  to  adopt  particular 
technologies  or  modify  their  physical 
networks, 

Vn.  Report  to  Congress 

28.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 

Analysis,  along  with  this  Second  Report 
and  Order,  in  a  report  to  Congress 
pursuant  to  SBREFA,  5  U.S.C. 
801(a)(1)(A). 

Ordering  Clause 

29  .^ccordingh  ,  it  is  ordered  that  the 
rule  amendments  appearing  below  are 
adopted  and  shall  be  effective  October 
28,  1996. 

List  of  Subjects 

47CFHPart20 

Communications  common  carriers 
47CFRPart22 

Communications  common  carriers 
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Federal  Cbmmunications  Commission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

Rule  Changes 

Parts  20  and  22  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sec.  4,  303.  and  332,  48  Stat. 
1066, 1092,  as  amended;  47  U.S.C.  154,  303, 
and  332,  unless  otherwise  noted. 

2.  Section  20.12  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraph  (c)  to  read  as  follows: 

§20.12    Resale  and  roaming. 

***** 

(c)  Roaming.  Each  licensee  subject  to 
this  section  must  provide  mobile  radio 
service  upon  request  to  all  subscribers 
in  good  standing  to  the  services  of  any 
carrier  subject  to  this  Section,  including 
roamers,  while  such  subscribers  are 
located  within  any  portion  of  the 
licensee's  licensed  service  area  where 
facilities  have  been  constructed  and 
service  to  subscribers  has  commenced, 
if  such  subscribers  are  using  mobile 
equipment  that  is  technically 
compatible  with  the  licensee's  base 
stations. 

PART  22— PUBLIC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Sec.  4,  303,  and  332,  48  Stat. 
1066, 1082,  as  amended;  47  U.S.C.  154,  303, 
and  332,  unless  otherwise  noted. 

2.  Section  22.901  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§  22.901     Cellular  service  requirements  and 
limitations. 

Cellular  system  licensees  must 
provide  cellular  mobile  radiotelephone 
service  upon  request  to  subscribers  in 
good  standing,  including  roamers,  as 
provided  in  §  20.12  of  this  chapter.  A 
cellular  system  licensee  may  refuse  or 
terminate  service,  however,  subject  to 
any  applicable  requirements  for  timely 
notification,  to  anyone  who  operates  a 
cellular  telephone  in  an  airborne  aircraft 
in  violation  of  §  22.925  or  othervdse 
fails  to  cooperate  with  the  licensee  in 
exercising  operational  control  over 
mobile  stations  pursuant  to  §  22.927. 
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47  CFR  Part  73 

[MM  Docket  No  93-48;  FCC  96-335] 

Broadcast  Services;  Children  s 
Television 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Report  and  Order 
amends  the  children's  television 
educational  and  informational 
programming  requirements  to 
strengthen  our  enforcement  of  the 
Children's  Television  Act  of  1990 
("CTA").  First,  we  adopt  requirements 
designed  to  provide  better  information 
to  the  public  about  the  shows 
broadcasters  air  to  fulfill  their  obligation 
under  the  CTA  to  air  educational  and 
informational  programming  for 
children.  Such  information  will  assist 
parents  to  guide  their  children's 
television  viewing,  may  ultimately 
increase  the  amount  of  educational 
programming  available  in  the  market, 
and  will  help  parents  and  others  to 
work  with  broadcasters  in  their 
community  to  improve  educational 
programming  without  government 
intervention.  Second,  we  adopt  a 
definition  of  programming  "specifically 
designed"  to  educate  or  inform  children 
(or  "core"  programming)  that  provides 
better  guidance  to  broadcasters 
concerning  their  specific  obligation 
under  the  CTA  to  air  such  programming. 
Third,  we  adopt  a  processing  guideline 
that  will  provide  certainty  for 
broadcasters  about  how  to  comply  with 
the  CTA,  counteract  market 
disincentives  to  air  children's 
educational  and  informational 
programming,  and  facilitate  staff 
processing  of  the  children's  educational 
programming  portion  of  renewal 
applications.  The  purpose  of  these  new 
rules  is  to  improve  public  access  to 
information  about  "core"  programs, 
provide  better  clarity  to  broadcasters 
about  their  obligation  to  air  such 
programs,  and  facilitate  our  application 
processing  efforts.  This  proceeding  was 
initiated  by  a  Notice  of  Inquiry  and  a 
Notice  of  Proposed  Rule  Making. 
DATES:  Effective  date:  The  rule  changes 
to  §§  73.673,  73.3526(a)(8)(iii),  and 
73.3500,  will  become  effective  on 
January  2. 1997,  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act.  Notice  in  the  Federal 
Register  will  be  given  upon  OMB's 
action  to  confirm  this  effective  date.  The 
rule  changes  to  §§  73.671  and  73.672.  47 
CFR  §§  73.671,  73.672,  will  become 
effective  on  September  1, 1997.  Written 
comments  by  the  public  on  the  new 


and/or  modified  information  collections 
are  due  October  28, 1996. 
ADDRESSES:  Comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Secretary. 
Federal  Communications  Commission, 
Room  222, 1919  M  Street,  NW., 
Washington.  DC  20554,  and  a  copy 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street.  NW..  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Logan,  Kim  Matthews,  or  Jane 
Gross,  Mass  Media  Bureau,  Policy  and 
Rules  Division.  (202)  418-2130.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Report  and  Order  contact  Dorothy 
Conway  at  202-418-0217,  or  via  the 
Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a  ' 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  93-48, 
adopted  August  8, 1996,  and  released 
August  8, 1996.  The  complete  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  ITS,  at  (202) 
857-3800. 1919  M  Street.  NW.,  Room 
246.  Washington.  DC  20554.  This  Report 
&■  Order  contains  new  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  No.  104-13.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
Section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
new  or  modified  information  collections 
contained  in  this  proceeding. 

Synopsis  of  Report  and  Order 

I.  Introduction 

In  this  Report  and  Order,  the 
Commission  takes  action  to  strengthen 
its  enforcement  of  the  Children's 
Television  Act  of  1990  ("CTA").  The 
CTA  requires  the  Commission,  in  its 
review  of  each  television  broadcast 
license  renewal  application,  to 
"consider  the  extent  to  which  the 
licensee  *  *  *  has  served  the 
educational  and  informational  needs  of 
children  through  the  licensee's  overall 
programming,  including  programming 
specifically  designed  to  serve  such 
needs."  Our  initial  regulations 
implementing  the  CTA  have  not  been 
fully  effective  in  prompting  broadcasters 
to  increase  the  amount  of  educational 
and  informational  broadcast  television 
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programming  available  to  children. 
Some  broadcasters  are  carrying  very 
little  regularly  scheduled  standard 
length  programming  specifically 
designed  to  educate  and  inform 
children,  and  some  broadcasters  are 
claiming  to  have  satisfied  their  statutory 
obligations  with  shows  that,  by  any 
reasonable  benchmark,  cannot  be  said  to 
be  "specifically  designed"  to  educate 
and  inform  children  within  the  meaning 
of  the  CTA,  In  addition,  parents  and 
others  frequently  lack  timely  access  to 
information  about  the  availability  of 
programming  in  their  communities 
specifically  designed  to  educate  and 
inform  children,  exacerbating  market 
disincentives. 

2.  We  refine  oiu-  policies  and  rules  to 
remedy  these  problems.  First,  we  adopt 
a  number  of  proposals  designed  to 
provide  better  information  to  the  public 
about  the  shows  broadcasters  air  to 
fulfill  their  obligation  to  air  educational 
and  informational  programming  under 
the  CTA.  Second,  we  adopt  a  definition 
of  programming  "specifically  designed" 
to  educate  and  inform  children  (or 
"core"  programming)  that  provides 
better  guidance  to  broadcasters 
concerning  programming  that  fulfills 
their  statutory  obHgation  to  air  such 
programming.  In  order  to  qualify  as  core 
programming,  a  show  must  have  serving 
the  educational  and  informational  needs 
of  children  as  a  significant  purpose,  be 
a  regularly  scheduled,  weekly  program 
of  at  least  30  minutes,  and  be  aired 
between  7:00  a.m.  and  10:00  p.m.  The 
program  must  also  be  identified  as 
educational  and  informational  for 
children  when  it  is  aired  and  must  be 
listed  in  the  children's  programming 
report  placed  \n  the  broadcaster's  public 
inspection  file.  Third,  we  adopt  a 
pro<;essing  guideline  that  will  provide 
certainty  for  broadcasters  about  how  to 
comply  with  the  CTA  and  facilitate  our 
processing  efforts. 

II.  Background 

3.  The  Importance  of  Children's 
Educational  TV.  Congress  has 
recognized  that  television  can  benefit 
society  by  helping  to  educate  and 
inform  our  children.  In  enacting  the 
CTA,  Congress  cited  research 
demonstrating  that  television  programs 
designed  to  teach  children  specific 
skills  are  effective.  There  is  substantial 
evidence  in  this  proceeding  that 
children  can  benefit  greatly  &x»m 
viewing  educational  television.  That 
television  has  the  power  to  teach  is 
important  because  nearly  all  American 
children  have  access  to  television  and 
spend  considerable  time  watching  it. 
The  significance  of  over-the-air 
television  for  children  is  reinforced  by 


the  fact  that  fewer  children  have  access 
to  cable  television  than  to  over-the-air 
television.  In  the  United  States.  38 
percent  of  children  firom  ages  12  tol7 
and  37  percent  of  children  fix)m  ages  2 
to  11  live  in  homes  that  are  not 
connected  to  cable  television.  Hence, 
over-the-air  broadcasting  is  an 
important  source  of  video  programs  for 
children  and  for  all  members  of  low 
income  families,  including  children. 
4.  Previous  Implementation  of  the 
CTA.  For  over  30  years,  the  Commission 
has  recognized  that,  as  part  of  their 
obligation  as  trustees  of  the  public's 
airwaves,  broadcasters  must  provide 
programming  that  serves  the  special 
needs  of  children.  In  1990,  Congress 
enacted  the  CTA  both  to  impose 
limitations  on  the  number  of 
commercials  shown  during  children's 
programs  and  to  make  clear  that  the  FCC 
could  not  rely  solely  on  market  forces  to 
increase  the  educational  and 
informational  programming  available  to 
children  on  commercial  television.  In 
enacting  the  CTA  Congress  intended  to 
increase  the  amount  of  educational  and 
informational  broadcast  television 
available  to  children.  Congress  sought  to 
accomplish  this  objective  by  placing  on 
each  and  every  licensee  an  obligation  to 
provide  educational  and  informational 
programming,  including  programming 
specifically  designed  to  educate  and 
inform  children,  and  by  requiring  the 
FCC  to  enforce  that  obligation. 

5,  In  1991,  the  Commission  adopted 
regulations  to  implement  the  CTA,  In 
response  to  concerns  expressed  by  a 
number  of  parties  that  our  rules  provide 
insufficient  guidance  for  broadcasters 
seeking  to  comply  with  the  CTA,  we 
initiated  this  proceeding  with  a  Notice 
of  Inquiry  [" NOT'),  58  FR  14367  (March 
17, 1993),  in  1993.  Based  on  comments 
responding  to  our  NOI,  as  well  as 
comments  received  in  connection  with 
our  1994  en  banc  hearing  on  the  subject 
of  children's  educational  television 
programming,  we  proposed  in  the 
Notice  of  Proposed  Rule  Making 
['•NPRAf'],  60  FR  20586  (April  26, 
1995),  to  make  a  number  of  changes  to 
our  rules  to  achieve  the  goals  of  the 
CTA.  In  response  to  the  NPRM,  we 
received  a  substantial  number  of  formal 
and  informal  comments  from  interested 
parties. 

6.  The  Economics  of  Children's 
Educational  Progmmming.  In  enacting 
the  CTA,  Congress  found  that  market 
forces  were  not  sufficient  to  ensure  that 
commercial  stations  would  provide 
children's  educational  and  information 
programming.  A  number  of  factors 
explain  the  marketplace  constraints  on 
providing  such  programming.  Over-the- 
air  commercial  broadcast  television 


stations  earn  their  revenues  from  the 
sale  of  advertising  time.  Revenues 
received  from  the  sale  of  advertising 
depend  on  the  size  and  the  socio- 
demographic  characteristics  of  the 
audience  reached  by  the  broadcaster's 
programming.  Broadcasters  thus  have  a 
reduced  economic  incentive  to  promote 
children  s  programming  because 
children's  television  audiences  are 
smaller  than  general  audiences. 
Broadcasters  have  even  less  economic 
incentive  to  provide  educational 
programs  for  children  because  the 
market  for  children's  educational 
television  may  be  segmented  by  age  in 
ways  that  do  not  characterize  children's 
entertainment  programming  or  adult 
programming.  If  stations  are  required  to 
provide  some  educational  programming 
for  children,  we  believe  that  the  same 
incentives  could  cause  station  ovmers  to 
prefer  to  show  such  programming  when 
relatively  few  adults  would  likely  be  in 
the  audience.  Furthermore,  small 
audiences  with  little  buying  power, 
such  as  children's  educational 
television  audiences,  are  unlikely  to  be 
able  to  signal  the  intensity  of  their 
demand  for  such  programming  in  the 
broadcasting  market.  Therefore, 
broadcasters  will  have  little  incentive  to 
provide  such  programming  because  the 
small  audiences  and  small  resulting 
advertising  revenues  means  that  there 
will  be  a  substantial  cost  to  them  (the 
so-called  "opportunity  cost")  of  forgoing 
larger  revenues  from  other  types  of 
programs  not  shown.  The  combination 
of  all  these  market  forces  consequently 
can  create  economic  disincentives  for 
commersial  broadcasters  with  respect  to 
educational  programming.  Broadcasters 
who  desire  to  provide  substantial 
children's  educational  programming 
may  face  economic  pressure  not  to  do  so 
because  airing  a  substantial  amoimt  of 
educational  programming  may  place 
that  broadcaster  at  a  competitive 
disadvantage  compared  to  those  who  do 
very  little. 

7.  The  amount  of  educational 
programming  nn  broadcast  television.  A 
number  of  parties  have  submitted 
studies  in  this  proceeding  examining 
the  amount  of  regularly  scheduled, 
standard  length  educational 
programming  aired  on  commercial 
television  stations  since  passage  of  the 
CTA.  These  studies  are  inconclusive  in 
establishing  the  exact  amount  of 
educational  programming  that  currently 
is  being  provided  by  broadcasters.  They 
arrive  at  different  conclusions  on  this 
question  in  part  because  they  define  the 
programming  to  be  measured  and  select 
their  samples  of  broadcast  stations  in 
different  ways.  Despite  their 
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deficiencies,  however,  the  studies 
(particularly  the  study  submitted  by  Dr. 
Dale  Kunkel)  do  allow  us  to  conclude 
that  some  broadcasters  are  providing  a 
very  limited  amount  of  programming 
specifically  designed  to  educate  and 
inform  children  and  that  broadcasters 
vary  wridely  in  their  understanding  of 
the  type  of  programming  that  the  CTA 
requires.  The  conclusion  that  some 
stations  are  airing  very  little  educational 
programming  for  children  is  also 
supported  by  our  experience  in 
implementing  the  CTA. 

8.  Availability  of  educational 
programming  on  nonbroadcast  media. 
A  number  of  broadcasters  submitted 
comments  arguing  that  the  Commission 
should  assess  not  just  the  educational 
programming  being  provided  over-the- 
air  by  broadcast  stations,  but  rather  the 
overall  availability  of  educational 
programming  in  the  video  marketplace. 
We  believe,  however,  that  the  proper 
focus  in  this  proceeding  should  be  on 
the  provision  of  children's  educational 
programming  by  broadcast  stations,  not 
by  cable  systems  and  other  subscription 
services  such  as  direct  broadcast 
satellite  systems  that,  in  contrast  to 
broadcast  service,  require  the  payment 
of  a  subscription  fee.  The  CTA  itself 
expressly  focuses  on  broadcast 
licensees.  Thus,  the  statute  focuses  on 
the  provision  of  children's  educational 
programming  through  broadcasting,  a 
ubiquitous  service,  which  may  be  the 
only  source  of  video  programming  for 
some  families  that  cannot  afford,  or  do 
not  have  access  to,  cable  or  other 
subscription  services.  While  noting  an 
increase  in  the  number  of  nonbroadcast 
outlets  available  for  children  to  receive 
video  programming,  the  House  Report  at 
6  states  that  "the  new  marketplace  for 
video  programming  does  not  obviate  the 
public  interest  responsibility  of 
individual  broadcast  licensees  to  serve 
the  child  audience." 

9.  Conclusion.  We  conclude,  on  the 
basis  of  the  studies  before  us  that  while 
some  broadcasters  are  providing 
educational  and  informational 
programming  as  Congress  intended, 
some  are  not.  Congress  was  dissatisfied 
with  commercial  broadcasters' 
performance  in  1990  when,  according  to 
National  Association  of  Broadcasters 
("NAB"),  commercial  broadcasters  were 
devoting  an  average  of  two  hours  per 
week  of  airtime  to  educational 
programming,  and  in  the  CTA  Congress 
provided  that  each  broadcaster  has  a 
duty  to  serve  the  educational  and 
informational  needs  of  children  through 
its  overall  programming,  including 
programming  specifically  designed  to 
serve  children's  educational  and 
informational  needs.  Yet  it  appears  that. 


six  years  after  the  enactment  of  the  CTA, 
at  least  some  broadcasters  are  providing 
less  than  that  amount.  Given  the 
Commission's  duty  to  treat  similarly 
situated  broadcasters  in  a  similar 
manner,  by  approving  the  performance 
under  the  CTA  of  broadcasters 
providing  very  little  educational 
programming  we  would  signal  that  all 
broadcasters  may  provide  a  minimal 
amount  of  such  programming.  The  effect 
of  that  would  be  contrary  to  our  effort 
to  counter  the  economic  disincentive  to 
provide  children's  programming 
described  above.  Moreover,  in  light  of 
the  greater  value  to  advertisers  of 
entertainment  programs  for  adults,  those 
broadcasters  providing  very  little 
educational  programming  for  children 
may  receive  an  unfair  economic 
advantage,  a  result  that  only  exacerbates 
the  economic  disincentive  to  provide 
children's  programming  that  Congress 
identified  in  enacting  the  CTA.  Thus 
unless  we  modify  our  approach  to 
implementing  the  CTA,  broadcasters 
will  be  able  to  provide  extremely  little 
educational  programming  for  children. 
That  would  be  contrary  to  Congress' 
intent  in  enacting  the  CTA. 

10.  The  record  also  shows  that  our 
definition  of  programming  fulfilling  the 
requirements  of  the  CTA  should  be 
modified  to  provide  a  clear  definition  of 
"specifically  designed"  programming, 
we  will  give  better  guidance  and  greater 
incentives  for  broadcasters'  compliance 
with  the  CTA.  Finally,  the  record  in  this 
proceeding  also  supports  the  conclusion 
that  parents  and  others  would  profit 
from  additional  information  concerning 
the  educational  programming  available 
in  their  community. 

III.  Public  Information  Initiatives 

11.  We  conclude  that  the  market 
inadequacies  that  led  Congress  to  pass 
the  Children's  Television  Act  can  be . 
addressed,  in  part,  by  enhancing 
parents'  knowledge  of  children's 
educational  programming.  One  way  to 
encourage  licensees  to  provide  such 
programming  is  to  encourage  and  enable 
the  public,  especially  parents,  to 
interact  with  broadcasters.  Easy  public 
access  to  information  permits  the 
Commission  to  rely  more  on 
marketplace  forces  to  achieve  the  goals 
of  the  CTA  and  facilitates  enforcement 
of  the  statute  by  allowing  parents, 
educators,  and  others  to  actively 
monitor  a  station's  performance. 

12.  In  considering  the  options  to 
improve  the  information  available 
regarding  educational  programming,  we 
seek  to  maximize  the  access  to  such 
information  by  the  public  while 
minimizing  the  cost  to  the  licensee.  In 
response  to  the  comments  to  the  NPRM, 


we  have  focused  on  three  basic 
methods,  described  below,  to  improve 
the  public's  access  to  information.  We 
will  continue  to  exempt  noncommercial 
television  licensees  from  children's 
programming  reporting  requirements, 
and  we  will  also  exempt  them  from  the 
other  public  information  initiatives  we 
adopt  today.  In  light  of  Congressional 
intent  to  avoid  unnecessary  constraints 
on  broadcasters,  and  in  view  of  the 
commitment  demonstrated  by 
noncommercial  stations  in  general  to 
serving  children,  we  believe  it  is 
inappropriate  to  impose  reporting 
obligations  on  such  stations.  We 
nonetheless  encourage  noncommercial 
stations  voluntarily  to  comport  with 
these  initiatives  to  the  extent  feasible  as 
a  means  of  providing  parents  and  other 
members  of  the  public  with  additional 
information  about  the  availability  of 
children's  educational  and 
informational  programming  on  all 
broadcast  stations. 

13.  On-Air  Identification.  We  will 
require  broadcasters  to  provide  on-air 
identification  of  core  programs,  in  a 
manner  and  form  that  is  at  the  sole 
discretion  of  the  licensee,  at  the 
beginning  of  the  program.  We  belieVe 
the  on-air  identification  of  core 
programs  will  greatly  assist  parents  in 
planning  their  children's  viewing  and 
improve  the  children's  programming 
marketplace  at  minimal  cost  to  stations. 
On-air  identifiers  are  likely  to  reach  a 
larger  audience  than  information 
printed  in  programs  guides.  Moreover, 
we  note  that  there  is  no  certainty  that 
published  guides  will  include  such 
information.  Identifiers  will  improve 
broadcaster  accountability  by 
publicizing  the  programs  licensees 
identify  as  contributing  to  their 
obligation  to  air  core  programming.  An 
on-air  identification  requirement  will 
make  broadcasters  more  accountable  to 
the  public  and  further  the  goal  of 
minimizing  the  possibility  that  the 
Commission  would  be  forced  to  decide 
whether  particular  programs  serve  the 
educational  and  informational  needs  of 
children. 

14.  Some  commenter  speculated  that 
on-air  identifiers  could  deter  children 
from  watching  educational  programs. 
No  commenter,  however,  presented 
evidence  that  such  an  effect  will  occur. 
We  will  revisit  our  decision  to  require 
on-air  identification  if,  after  some 
experience,  parties  present  us  with 
evidence  that  they  in  fact  have  a 
deterrent  effect.  In  the  meantime, 
broadcasters  will  have  full  discretion  to 
design  their  identifiers  to  minimize  or 
avoid  any  such  effect. 

15.  Program  Guides.  We  will  require 
each  commercial  television  broadcast 
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station  licensee  to  provide  information 
identifying  programming  specifically 
designed  to  educate  and  inform 
children,  and  an  indication  of  the  age 
^roup  for  whic;h  the  program  is 
intended,  to  publishers  of  program 
guides.  It  is  industry  practice  for 
broadcasters  to  provide  programming 
information  to  program  guides,  which 
publish  such  information  without  cost 
to  the  broadcasters  Further,  it  has 
become  a  well-established  practice  to 
provide  specialized  information  about 
programs,  such  as  which  programs  are 
closed  captioned  for  the  hearing 
impaired.  .\s  broadcasters  routinely 
provide  such  information  about  their 
programming  to  program  guides  and 
designate  core  programs  for  their  public 
records,  we  believe  it  would  require  a 
minimum  of  effort,  but  have  a  major 
positive  effect,  for  broadcasters  to 
provide  publishers  of  program  guides 
and  listings,  information  identifying 
core  programs,  and  the  age  group  for 
which,  m  the  opinion  of  the 
broadcaster,  the  program  is  intended. 

16.  We  recognize  Broadcasters  cannot 
require  guides  to  print  this  information. 
The  information,  however,  is  more 
likely  to  be  in  the  program  listings  if 
broadcasters  routinely  provide  it.  We 
believe  program  guides  are  an  effective 
means  of  providing  parents  with 
advance  notice  of  scheduling  of 
educational  programs.  This  information 
will  assist  parents  in  finding  suitable 
programs  for  their  children  and  be 
useful  to  parents  and  others  who  wish 
to  monitor  station  performance  in 
complying  with  the  CTA.  We  note  that 
a  number  of  broadcasters  supported  this 
proposal,  and  that  the  major  networks 
now  emplov  a  voluntary  parental 
advisorv  plan  pursuant  to  which  they 
provide  to  program  guide  services 
information  indicating  whether 
programs  contain  material  that  may  be 
unsuitable  for  children.  We  believe  that 
a  universal  ^symbol  for  educational 
programming  would  also  be  useful  in 
readily  identifying  such  programming  to 
the  public,  and  encourage  broadcasters 
to  adopt  such  a  symbol. 

17.  Public  File  Proposals.  Our  rules 
currently  require  commercial  licensees 
to  compile  reports  containing 
information  about  the  children's 
programming  they  air,  including  the 
tune,  date,  duration,  and  description  of 
the  programs.  Licensees  maintain  these 
reports  in  the  station's  pubhc  inspection 
file.  We  identify  several  ways,  discussed 
below,  to  enhance  public  access  to  and 
use  of  the  information  in  these  reports 
that  can  be  made  without  materially 
increasin)^  any  burden  on  the  Hcensee. 

18.  Children's  liaison.  We  will  require 
stations  to  identify  the  person  at  the 


station  responsible  for  collecting 
comments  on  the  station's  compliance 
with  the  CTA.  We  believe  it  is 
reasonable  to  require  licensees  to 
designate  a  liaison  for  children's 
programming  and  to  include  the  name 
and  method  of  contacting  that 
individual  in  the  station's  children's 
programming  reports,  since  someone  at 
each  station  must,  as  a  practical  matter, 
be  responsible  for  carrying  out  the 
broadcaster's  responsibilities  under  the 
CTA.  This  requirement  also  will 
facilitate  public  access  to  information 
on  stations'  educational  programming 
efforts,  and  assist  stations  in  responding 
to  comments  and  complaints  from  the 
public.  Moreover,  because  licensees  are 
aurently  required  to  maintain 
children's  programming  reports  and 
letters  received  from  the  public  in  their 
public  inspection  file,  this  requirement 
should  not  impose  a  significant 
additional  burden  on  licensees. 

19.  Explanation  of  how  programming 
meets  definition  of  core  programming. 
We  will  require  licensees  to  provide  a 
brief  explanation  in  their  children's 
programming  reports  of  how  particular 
programs  meet  the  definition  of  "core" 
programming.  Such  descriptions  assist 
parents  and  others  who  wish  to  monitor 
station  performance  in  complying  with 
the  CTA.  Having  a  broadcaster  identify 
those  programs  it  relies  upon  to  meet  its 
CTA  obligation  on  an  ongoing  basis, 
rather  than  the  end  of  the  term,  will 
increase  broadcaster  accountability. 
With  regard  to  a  qualifying  regular 
series,  we  will  consider  a  general 
description  to  be  sufficient  so  long  as 
the  description  is  adequate  to  provide 
the  public  with  enough  information 
about  how  the  series  is  specifically 
designed  to  meet  the  educational  and 
informational  needs  of  children. 

20.  Physically  separate  reports.  We 
will  require  licensees  to  separate  the 
children's  programming  reports  from 
other  reports  they  maintain  in  their 
public  inspection  files.  This  wdll  enable 
interested  parties  to  review  the 
information  without  having  to  search 
through  unrelated  materials.  This  is  our 
current  practice  with  a  licensee's 
political  file.  FaciUtating  access  to 
children's  programming  reports  will 
facilitate  pubUc  monitoring  and  increase 
broadcaster  accountability  under  the 
CTA;  requiring  broadcasters  to  keep 
their  children's  programming  reports 
separate  from  other  portions  of  their 
public  inspection  files  will  ensure  such 
ease  of  access, 

21.  Publicizing  children's 
programming  reports.  We  will  require 
that  licensees  publicize  the  children's 
programming  reports  in  an  appropriate 
manner.  We  remain  concerned  that  the 


public  is  generally  unaware  of  these 
reports  and  agree  with  commenters  who 
contend  that  publicizing  the  children's 
programming  reports  will  heighten 
awareness  of  the  CTA  and  invite 
members  of  the  public  to  take  an  active 
role  in  monitoring  compliance. 

22.  Quarterly  reports.  We  will  require 
licensees  to  prepare  children's 
programming  reports  on  a  quarterly 
basis.  Commenters  noted  that  a 
quarterly  reporting  requirement 
provides  more  current  information 
about  station  performance  and 
encourages  more  consistent  focus  on 
educational  programming  efforts  and 
that,  because  quarterly  production  of 
children's  programming  reports  will 
coincide  with  the  quarterly  issues/ 
programs  reports  that  broadcasters 
currently  prepare,  this  requirement  will 
not  impose  a  significant  additional 
burden  on  licensees  For  an 
experimental  period  of  three  years,  we 
will  also  require  broadcasters  to  file 
such  quarterly  reports  with  the 
Commission  on  an  annual  basis,  i.e., 
four  quarterly  reports  filed  jointly  once 
a  year.  We  encourage  stations  to  file 
quarterly,  in  electronic  form,  when  the 
reports  are  prepared.  We  will  evaluate 
whether  to  continue  this  requirement  as 
part  of  our  review  of  broadcasters' 
annual  reports  at  the  end  of  this  three- 
year  period. 

23.  Standardized  reporting  form.  We 
will  provide  licensees  with  a 
standardized  form  for  the  quarterly 
children's  programming  reports.  A 
standardized  form  should  lessen  the 
burden  on  broadcasters  by  clarifying  the 
information  to  be  included  and 
providing  a  ready  format.  A 
standardized  form  will  facilitate 
consistency  of  reporting  among  all 
licensees,  assist  in  efforts  by  the  public 
and  the  Commission  to  monitor  station 
compliance  with  the  CTA,  and  lessen 
the  burden  on  the  public  and 
Commission  staff.  This  form — a 
Children's  Educational  Television 
Report.— will  be  designed  so  licensees 
can  complete  the  report  on  a  computer 
and  file  it  electronically  with  the 
Commission  for  purposes  of  the 
experimental  three-year  annual  filing 
requirement.  We  encourage  licensees  to 
file  the  form  with  us  electronically, 
although  we  will  accept  filings  either  on 
computer  diskette  or  a  paper  copy  of  the 
report  form. 

24.  This  form  will  request  information 
to  identify  the  individual  station  and 
the  programs  it  airs  to  meet  its 
obligation  under  the  CTA.  The  form  will 
also  request  information  on  educational 
programs  that  the  station  plans  to  air  in 
the  next  quarter  and  ask  whether  the 
licensee  has  compUed  with  other 
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requirements  described  in  this  Report 
and  Order.  We  plan  to  issue  the 
reporting  form  by  Public  Notice  and 
make  it  available  on  the  Internet. 

IV.  Definition  of  Programming 
"Specifically  Designed ""  to  Se'^p 
Children's  Educational  and 
Informational  Needs 

25.  The  CTA  requires  every  television 
broadcaster  to  air  programming 
"specifically  designed"  to  serve  the 
educational  and  informational  needs  of 
children.  Our  current  definition  of 
educational  and  informational 
programming — "programming  that 
furthers  the  positive  development  of 
children  16  years  of  age  and  under  in 
any  respect,  including  the  child's 
intellectual/cognitive  or  social/ 
emotional  needs" —  is  very  broad  and 
does  not  further  delineate  criteria  for 
programs  that  are  "specifically 
designed"  to  educate  and  inform 
children.  To  remedy  this  situation,  we 
have  decided  to  adopt  a  more 
particularized  definition  of 
programming  specifically  designed  to 
serve  children's  educational  and 
informational  needs,  or  "core" 
programming.  We  intend  that  this 
definition  will  identify  programming 
that  clearly  meets  the  statutory 
obligation  to  air  programming 
"specifically  designed"  to  meet  the 
educational  and  informational  needs  of 
children.  We  emphasize  that  licensees 
should  not  regard  our  definition  of  core 
programming  as  imposing  a  limit  on 
their  ability  to  air  other  programming 
that  teaches  and  informs  children  even 
if  that  programming  does  not  square 
with  each  element  of  our  definition  of 
core  programming. 

26.  The  evidence  in  the  record 
supports  our  general  proposal  to  adopt 
a  definition  of  core  educational  and 
informational  programming.  Several  of 
the  studies  submitted  in  this  proceeding 
suggest  that  some  licensees  are 
uncertain  about  what  to  classify  as 
programming  specifically  designed  to 
meet  children's  educational  and 
informational  needs.  This  conclusion  is 
supported  by  our  experience  in 
reviewing  renewal  appHcations  and  in 
evaluating  licensees'  efforts  to  meet 
their  CTA  obligation  to  air  programming 
"specifically  designed"  to  educate  and 
inform  children.  We  agree  with  those 
commenters  who  believe  that  a 
particularized  definition  will  assist 
broadcasters  and  will  avoid  potentially 
misplaced  reliance  on  general  audience 
and  entertainment  programs  as 
specifically  designed  to  educate  and 
inform.  By  more  precisely  defining 
"specifically  designed"  programming, 
we  increase  the  likelihood  that  such 


programs  will  be  aired,  concomitantly 
increasing  the  likelihood  children  will 
benefit  as  Congress  intended,  from  such 
programs. 

27.  We  will  retain,  with  a  slight 
modification,  our  existing  definition  of 
"educational  and  informational 
programming"  to  provide  a  description 
of  the  broad  variety  of  programs  that  can 
serve  to  comply  with  a  licensee's  overall 
requirement  to  air  programming  that 
meets  children's  educational  and 
informational  needs.  In  order  to  track 
more  closely  the  express  language  of  the 
CTA,  we  will  modify  this  definition 
somewhat  so  that  the  broad  category  of 
"educational  and  informational 
television  programming"  is  defined  as 
"any  television  programming  that 
furthers  the  educational  and 
informational  needs  of  children  16  years 
of  age  and  under  in  any  respect, 
including  children's  intellectual/ 
cognitive  or  social/emotional  needs." 

28.  The  definition  of  core 
programming  that  we  adopt  is  designed 
to  provide  licensees  with  clear  guidance 
regarding  how  we  will  evaluate  renewal 
applications.  The  elements  of  our 
proposed  definition  are  also  designed  to 
be  as  objective  as  possible  so  that  they 
are  more  easily  understood  by  licensees 
and  the  Commission  stafi  and  to  avoid 
injecting  the  Commission  unnecessarily 
into  sensitive  decisions  regarding 
program  content.  As  we  stated  in  the 
NPRM,  programming  specifically 
designed  to  serve  children's  educational 
and  informational  needs  is  the  only 
category  of  programming  the  CTA 
expressly  requires  each  licensee  to 
provide.  We  believe  that  the  definition 
we  adopt  today  will  continue  to  provide 
broadcasters  ample  discretion  in 
designing  and  producing  such 
programming.  We  emphasize  that  the 
test  of  whether  programming  qualifies 
as  core  does  not  depend  in  any  way  on 
its  topic  or  viewpoint.  We  now  turn  to 
the  specific  elements  of  the  new 
definition  of  core  programming. 

Significant  Purpose 

29.  With  respect  to  the  first  element 
of  our  definition,  we  beUeve  that,  to 
qualify  as  core  programming,  a  show 
must  have  served  the  educational  and 
informational  needs  of  children  ages  16 
and  under  as  a  significant  purpose.  The 
"significant  purpose"  standard 
appropriately  acknowledges  the  point 
advanced  by  broadcasters  and  others 
that  to  be  successful,  and  thus  to  serve 
children's  needs  as  mandated  by  the 
CTA,  educational  and  informational 
programming  must  also  be  entertaining 
and  attractive  to  children.  Accordingly, 
as  proposed  in  the  NPRM,  we  will 
require  that  core  programming  be 


specifically  designed  to  meet  the 
educational  and  informational  needs  of 
children  ages  16  and  imder  and  have 
educating  and  informing  children  as  a 
significant  purpose. 

30.  The  CTA  speaks  of  programming 
specifically  designed  to  serve  "the 
educational  and  informational  needs  of 
children."  It  does  not  draw  a  distinction 
between  educational  and  informational 
programming  that  furthers  children's 
cognitive  and  intellectual  development 
and  educational  and  informational 
programming  that  furthers  children's 
social  and  emotional  development.  We 
decline  to  draw  that  distinction 
ourselves  and  accordingly  conclude  that 
both  fall  within  the  scope  of  our 
definition.  The  test  of  whether 
programming  qualifies  as  core  does  not 
depend  in  any  way  on  its  viewpoint,  but 
solely  on  whether  it  is  "specifically 
designed"  to  serve  children's 
educational  and  informational  needs.  In 
this  regard,  we  note  that  entertainment 
programming  with  a  minor  or  wrap- 
around educational  and  informational 
message  cannot  correctly  be  said  to  have 
serving  the  educational  and 
informational  needs  of  children  as  a 
significant  purpose.'  We  anticipate  that 
any  attempt  to  incorrectly  characterize 
programming  as  core  will  elicit 
significant  opposition  from  the 
community,  about  which  the  FCC  will 
be  apprised. 

31.  In  determining  whether 
programming  has  a  significant  purpose 
of  educating  and  informing  children,  we 
vdll  ordinarily  rely  on  the  good  faith 
judgment  of  broadcasters,  who  will  be 
subject  to  increased  community  scrutiny 
as  a  result  of  the  public  information 
initiatives  described  above.  We 
consequently  will  rely  primarily  on 
such  public  participation  to  ensure 
compliance  with  the  significant  purpose 
prong  of  the  definition  of  core 
programming,  with  Commission  review 
taking  place  only  as  a  last  resort. 

32.  One  suggested  rule  revision 
discussed  in  the  NPRM  was  to  require 
that  educational  and  informational 
programming  specifically  designed  for 
children  be  produced  with  the 
assistance  of  independent  educational 
advisors.  We  continue  to  believe  that  it 
would  not  be  appropriate  to  require  the 
use  of  educational  experts  in  developing 
core  programming.  Although  some 
broadcasters  may  find  that  experts  can 
provide  worthwhile  assistance  in 
developing  educational  programming, 
as  we  stated  in  the  NPRM  we  prefer  to 


'  The  term  'wrap-around"  refers  to  messages 
inserted  at  the  beginning  or  end  of  an  entertainment 
program  in  an  effort  to  make  the  program  qualify 
as  speciTicaliy  designed  to  educate  or  inform. 
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minimize  the  burdens  and  potential 

intrusions  on  programming  decisions  of 
broadcasters  and  provide  them  the 
flexibility  to  select  the  means  by  which 
their  educational  programming  is 
created 

Educational  and  Informational 
Objective  and  Target  Child  Audience 
Specified  in  Writing 

33.  With  respect  to  the  second 
element  of  our  core  programming 
definition,  we  are  persuaded  that  we 
should  adopt  our  proposal  to  require 
that  the  educational  and  informational 
objective  of  core  programming  be 
specified  in  writing.  Requiring  a 
statement  of  educational  and 
informational  purpose  will  ensure  that 
broadcasters  devote  attention  to  the 
educational  and  informational  goals  of 
core  programming  and  how  those  goals 
may  be  achieved  A  wntten  statement  of 
educational  and  information  purpose 
should  also  assist  licensees  to 
distinguish  programs  specifically 
designed  to  serve  children's  educational 
and  informational  needs  from  programs 
whose  primary  purpose  is  to  entertain 
children.  Moreover,  this  requirement 
can.  as  noted,  allow  parents  and  other 
interested  parties  to  participate  more 
actively  in  monitoring  licensee 
compliance  with  the  CTA,  and  thus  is 
consistent  with  our  public  information 
initiatives. 

34.  The  description  of  a  program's 
educational  and  informational  objective, 
which  should  be  included  in  the 
licensee's  children's  programming 
report  does  not  have  to  be  lengthy.  It 
should  state  the  educational  and 
informational  objective  of  the  program 
and  the  expected  educational  and 
informational  effects.  To  satisfy  this 
requirement,  broadcasters  need  not 
describe  the  viewpoint  of  the  program 
or  opinions  expressed  on  it.  The 
description  must  be  adequate  to 
demonstrate  that  a  significant  purpose 
of  the  program  is  to  educate  and  inform 
children. 

35.  We  will  also  require  licensees  to 
indicate  a  specific  target  age  group  for 
core  programs.  In  enacting  the  CTA, 
Congress  found  that  "(clhildren's 
educational  programming  is  most 
effective  when  it  is  designed  to  focus  on 
particular  age  groups  and  address 
specific  skills.  "  Research  has 
demonstrated  that  the  ability  of  young 
children  to  comprehend  television 
content  varies  as  a  function  of  age,  and 
that  educational  programming  should  be 
targeted  to  an  age  range  of  no  more  than 
three  to  four  years  to  ensure  that  its 
content  is  appropriate  to  the 
developmental  level  of  the  intended 
audience.  Requiring  licensees  to  specify 


the  age  group  a  core  program  is 
intended  to  encourage  them  to  consider 
whether  the  content  of  the  program  is 
suited  to  the  interests,  knowledge, 
vocabulary,  and  other  abilities  of  that 
group.  In  addition,  this  requirement  will 
provide  information  to  parents 
regarding  the  appropriate  age  for  core 
programs,  thereby  facilitating  increased 
program  audience  and  ratings.  We 
decline,  however,  to  identify  particular 
age  ranges  of  children  to  which  core 
programs  may  be  directed.  We  prefer  to 
leave  broadcasters  the  discretion  to 
develop  programs  suited  to  children 
with  similar  educational  and 
informational  needs  and  to 
counterprogram  to  distinct  portions  of 
the  child  audience  as  they  believe 
appropriate. 

36.  In  addition,  we  decline  to  require 
broadcasters  to  serve  particular 
segments  of  the  child  audience.  We 
adhere  to  our  view  that  we  should  not 
at  this  time  require  broadcasters  to  serve 
particular  segments  of  the  child 
audience,  particularly  in  Ught  of  the 
significant  new  steps  we  have  adopted 
to  promote  the  overall  availability  of 
children's  educational  and 
informational  programming. 

Times  Core  Programming  May  Be  Aired 

37.  As  for  the  third  element  of  our 
definition  of  core  programming,  we 
tentatively  proposed  in  the  NPHMto 
credit  as  core  programming  children's 
educational  programs  broadcast 
between  the  hours  of  6:00  a.m.  and 
11:00  p.m.  After  considering  the 
evidence,  we  will  limit  the  hours  within 
which  programming  may  qualify  as  core 
to  a  narrower  time  frame  than  that 
proposed  in  the  NPBM.  To  qualify  as 
core,  a  program  must  air  between  the 
hours  of  7:00  a.m.  and  10:00  p.m.  In 
specifying  this  time  period,  our 
intention  is  to  encourage  broadcasters  to 
air  educational  programming  at  times 
the  maximum  number  of  child  viewers 
will  be  watching.  With  respect  to  the 
morning  time  limit,  recent  data  show 
that  during  four  sample  weeks  in 
November  1995,  less  than  5  percent  of 
children  2  to  17  nationwide  were 
watching  television  at  6:00  a.m.  Monday 
through  Friday,  and  less  than  10  percent 
of  this  age  group  was  in  the  audience  at 
6:30  a.m.  By  7:00  a.m.,  however, 
between  12.5  percent  and  14  percent  of 
children  2  to  II  were  watching 
television,  and  by  8:00  a.m.  more  than 
20  percent  of  children  2  to  5,  close  to 

12  percent  of  children  6  to  8,  and  just 
under  9  percent  of  children  9  to  11, 
were  in  the  audience.  Thus,  at  7:00  a.m. 
Monday  through  Friday,  nearly  four 
times  as  many  young  children  are 
watching  television  than  at  6:00  a.m.  In 


other  words,  at  6:00  a.m.  on  weekdays, 
1.3  million  children  are  watching 
television.  By  7:00  a.m..  the  number  of 
children  watching  television  is  5.1 
million.  Data  also  show  that  roughly  as 
many  (i.e.,  very  few)  young  children  are 
watching  television  at  6:00  a.m.  as  are 
watching  at  midnight.  With  respect  to 
weekend  viewing,  the  same  data  show 
that  less  than  4  percent  of  children  2  to 
17  were  watching  television  from  6:00 
a.m.  to  6:30  a.m.  on  Saturdav.  By  7:00 
a.m.  on  Saturday,  however,  the 
percentage  of  children  2  to  11  in  the 
audience  had  risen  to  between  about  5 
percent  and  7  percent,  and  continued  to 
increase  sharply  'o  about  16  percent  or 
more  by  8:00  a.m.  Figures  for  Sunday 
showed  a  comparable  low  rate  of 
viewership  for  all  children  prior  to  7:00 
a.m.  followed  by  a  sharp  increase 
between  7:00  a.m.  and  8:00  a.m.  for 
children  2  to  11. 

38.  Despite  the  relatively  small 
percentage  of  children  in  the  audience 
prior  to  7:00  a.m.  as  compared  to  after 
that  hour,  a  number  of  studies  confirm 
that  broadcasters  air  a  significant 
percentage  of  their  educational 
programming  before  7:00  a.m.  For 
example,  studies  indicate  that 
approximately  20  percent  of  educational 
programs  are  aired  before  7:00  a.m.  In 
light  of  the  evidence  demonstrating  that 
only  5  to  10  percent  of  children  are 
watching  television  before  7:00  a.m., 
broadcasters  appear  to  be  airing  a 
disproportionately  large  amount  of 
educational  programming  during  early 
morning  hours  in  relation  to  the 
relatively  few  children  watching 
television  at  that  time.  As  noted  in  the 
NPBM.  broadcasters  have  an  incentive 
to  air  educational  programming  during 
very  early  morning  hours  as  this  is  a  less 
costly  time  for  them  to  comply  with 
their  educational  programming 
obligation.  In  view  of  these 
circumstances,  we  believe  it  is 
appropriate  to  specify  that  core 
programming  air  no  earlier  than  7:00 
a.m.  rather  than  6:00  a.m.  as  proposed 
in  the  MPRM.  \n.  early  time  limit  of  7:00 
a.m.  will  ensure  that  core  programming 
is  shown  when  more  children  are  likely 
to  be  watching  television,  especially 
young  children,  thus  maximizing  the 
benefit  of  such  programming.  In 
addition,  a  7:00  a.m.  cut-off  will  help 
counter  the  economic  incentive  of 
broadcasters  to  air  educational  and 
informational  programming  to  time 
periods  when  few  children  are  in  the 
audience. 

39.  With  regard  to  the  evening  limit, 
we  believe  it  is  appropriate  to  require 
that  core  programming  air  no  later  than 
10:00  p.m.  rather  than  11:00  p.m.  as 
proposed  in  the  NPBM.  Recent  data 
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show  that  the  number  of  children  2  to 
17  watching  television  drops  ofT 
considerably  from  10:00  p.m.  to  11:00 
p.m.  For  all  seven  nights  combined 
(Monday-Sunday),  the  average  number 
of  children  2  to  17  drops  from  13 
million  at  10:00  p.m.  to  8  miUion  at 
11:00  p.m.  According  to  these  figures, 
the  number  of  children  2  to  8  watching 
television  Monday  through  Friday  peaks 
at  approximately  30  percent  at  8:00 
p.m.,  and  then  declines  sharply  to 
approximately  16  percent  by  10:00  p.m. 
and  less  than  10  percent  by  11:00  p.m. 
For  older  children  9  to  17  Monday 
through  Friday,  viewership  pealcs 
somewhat  later,  between  8:30  and  9:00 
p.m.  at  approximately  30  percent  to  35 
peixent,  and  then  falls  off  to 
approximately  20  percent  to  25  percent 
at  10:00  p.m.  and  approximately  12 
percent  to  19  percent  by  11:00  p.m.  The 
data  for  these  age  groups  for  Saturday 
and  Sunday  also  show  a  sharp  decline 
in  viewership  from  10:00  p.m.  to  11:00 
p.m.  We  agree  with  those  commenters 
who  argued  that  core  programming 
should  be  aired  before  10:00  p.m.  when 
a  larger  proportion  of  children  are 
awake  and  watching  television.  We  do 
not  expect  this  evening  limit  to  impose 
a  burden  on  broadcasters,  or  impede 
their  program  scheduling  strategies,  as 
they  typically  schedule  adult 
entertainment  programming  for  the 
10:00  p.m.  to  11:00  p.m.  time  period. 
We  therefore  will  require  that,  in  order 
to  qualify  as  core,  educational  and 
informational  children's  programming 
be  aired  between  the  hours  of  7:00  a.m. 
and  10:00  p.m.  We  believe  that  this  time 
period  effectuates  the  language  of  the 
CTA  that  licensees  air  programming 
"specifically  designed"  to  serve 
children's  educational  and 
informational  needs,  as  children  are  best 
served  by  programming  that  airs  during 
times  more  children  are  watching 
television. 

40.  We  do  not  believe  that  the  time, 
period  for  core  programming  must  be 
consistent  with  the  indecency  safe 
harbor  (10:00  p.m.  to  6:00  a.m.).  The 
indecency  safe  harbor  is  intended  to 
provide  for  the  airing  of  indecent 
material  when  the  risk  of  children  in  the 
audience  is  minimized,  while  our 
piu^jose  in  this  context  is  to  promote  the 
availability  of  children's  educational 
programs  when  substantial  numbers  of 
children  are  watching.  Nevertheless,  the 
data  recited  above  indicate  that  because 
there  is  an  appreciable  drop  in  the 
number  of  children  in  the  audience  after 
10:00  p.m.  the  time  frame  for  purposes 
of  the  core  programming  definition 
should  be  10:00  p.m.  rather  than  11:00 
p.m. 


Regularly  Scheduled 

41.  Turning  to  the  fourth  element  of 
our  definition  of  core  programming,  we 
continue  to  believe  that  qualifying  core 
programming  should  be  regularly 
scheduled,  particularly  in  view  of  our 
emphasis  on  improving  the  flow  of 
information  to  parents  through 
published  program  guides  and  other 
means  to  enable  them  to  select 
educational  and  informational  programs 
for  their  children.  Programming  that  is 
aired  on  a  regular  basis  is  more  easily 
anticipated  ancl  located  by  viewers,  and 
can  build  loyalty  that  will  improve  its 
chance  for  commercial  success.  A  large 
proportion  of  television  programming, 
including  children's  programming, 
consists  of  shows  that  air  on  a  routine 
basis.  We  agree  with  those  commenters 
who  argue  that  programs  that  air 
regularly  can  reinforce  lessons  from 
episode  to  episode.  We  also  believe  that 
regularly  scheduled  programs  can 
develop  a  theme  which  enhances  the 
impact  of  the  educational  and 
informational  message.  Accordingly,  to 
be  considered  as  core,  we  will  require 
that  educational  and  informational 
programs  air  on  a  regular  basis. 
Furthermore,  to  count  as  regularly 
scheduled  programming,  such  programs 
must  be  scheduled  to  air  at  least  once 
a  week.  Regularly  scheduled  weekly 
programming  is  the  dominant  form  of 
television  programming.  It  is  more 
likely  to  be  anticipated  by  parents  and 
children,  to  develop  audience  loyalty, 
and  to  build  successfully  upon  and 
reinforce  educational  and  informational 
messages,  thereby  better  serving  the 
educational  and  informational  needs  of 
children.  It  is  also  our  view  that 
programs  that  air  at  less  frequent 
intervals  are  less  likely  to  attract  a 
regular  audience  and  to  be  anticipated 
by  parents. 

42.  Television  series  typically  air  in 
the  same  time  slot  for  13  consecutive 
weeks,  although  some  episodes  may  be 
preempted  for  programs  such  as 
breaking  news  or  live  sports  events. 
Indeed,  evidence  suggests  that  a 
significant  number  of  educational  and 
informational  programs,  particularly 
those  that  air  on  Saturday,  are 
preempted  by  sports  and  other 
programming.  Although  a  program  must 
be  regularly  scheduled  on  a  weekly 
basis  to  quahfy  as  core,  we  will  leave  to 
the  staff  to  determine,  vdth  guidance 
from  the  full  Commission  as  necessary, 
what  constitutes  regularly  scheduled 
programming  and  what  level  of 
preemption  is  allowable. 

43.  Specials,  including  those 
scheduled  to  appear  on  a  regular 
nonweekly  basis,  will  not  be  credited  as 


core.  As  stated  above,  we  believe  that 
programs  that  are  aired  more  frequently 
(i.e.,  at  least  once  a  week)  are  more 
likely  to  build  upon  and  reinforce 
educational  and  informational 
messages,  more  likely  to  develop 
audience  loyalty,  and  more  likely  to  be 
anticipated  by  children  and  parents  and 
thus  attract  a  regular  audience. 
Nonetheless,  we  recognize  that 
educational  and  informational  specials 
with  a  significant  purpose  of  serving  the 
educational  and  informational  needs  of 
children  ages  16  and  under  can  help 
accomplish  the  objectives  of  the  CTA 
and  thus  can  count  toward  the  second 
track  of  our  three-hour  processing 
guideUne  as  described  below.  The  value 
of  such  programming  is  enhanced  if 
parents  are  informed  in  advance  of  the 
program  and  the  time  it  is  scheduled  to 
air.  We  encourage  broadcasters  to 
promote  educational  and  informational 
specials  and  to  schedule  them  far 
enough  in  advance  to  permit 
information  about  the  program  to  be 
included  in  program  guides. 

Substantial  Length 

44.  As  to  the  fifth  element  of  our 
definition  of  core  programming,  we 
believe  that  core  programming  should 
be  at  least  30  minutes  in  length.  In 
enacting  the  CTA,  Congress  identified  a 
number  of  examples  of  worthwhile 
educational  and  informational 
programs,  all  of  which  are  at  least  one 
half-hour  in  length.  Although  we  do  not 
mean  to  suggest  that  these  examples  in 
the  legislative  history  are  equivalent  to 
statutory  requirements,  we  believe  they 
reflect  the  fact  that  the  dominant 
broadcast  television  format  is  30 
minutes  or  longer  in  length.  We  believe 
it  reasonable  that  our  rules,  which  are 
intended  to  promote  the  accessibility  of 
children's  educational  and 
informational  programming,  reflect  this 
current  industry  practice.  Programs  in 
these  standard  formats  are  more  likely 
than  shorter  programming  to  be 
regularly  scheduled  and  to  be  listed  in 
program  guides,  and  thus  are  easier  for 
parents  to  identify  for  their  child's 
viewing.  In  addition,  programs  that  are 
30  minutes  or  longer  allow  more  time 
for  educational  and  informational 
material  to  be  presented,  and  a  number 
of  commenters  stated  that  shows  of  this 
length  can  be  particulai^y  beneficial  to 
children.  There  was  no  evidence 
presented  in  response  to  the  NPRM  to 
support  claims  by  some  parties  that 
children  have  short  attention  spans  and 
thus  will  not  benefit  from  substantial 
length  programming. 

45.  We  will  not  credit  educational  and 
informational  PSAs,  interstitials,  or 
other  short  segments  as  core 
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programming.  The  CTA  does  not 
preclude  broadcasters  from  counting 
such  programming  as  educational  and 
informational;  indeed,  we  recognize  that 
some  short  segments  have  significant 
public  interest  benefits.  Nevertheless, 
while  we  have  previously  found  that 
short  segment  programming  may  qualify 
as  sf)ecirically  designed  educational  and 
informational  programming,  for  the 
reasons  stated  above  we  believe  that 
programs  that  are  30  minutes  or  more  in 
length  are  a  more  appropriate  focus  of 
our  definition  of  "core"  programming. 
We  also  note  that  short  segments  and 
PSAs  are  less  likely  to  be  regularly 
scheduled  or  listed  in  program  guides, 
and  consequently  are  not  easily  located 
and  anticipated  by  parents  and  children. 

46.  We  emphasize  that  programming 
with  a  significant  purpose  of  educating 
and  informing  children  that  is  less  than 
30  minutes  in  length,  although  not 
credited  as  core  programming,  can 
contribute  to  serving  children's  needs 
pursuant  to  the  CTA.  Such 
programming  can  count  toward  meeting 
the  three-hour  processing  guideline 
when  broadcasters  air  somewhat  less 
than  3  hours  per  week  of  core 
programming,  as  described  below.  We 
encourage  all  broadcasters  to  continue 
to  provide  a  diverse  mix  of  educational 
and  informational  programming. 
including  short  segments  and  PSAs. 
toward  their  overall  obligation  to 
provide  programming  for  children. 

Identified  as  Educational  and 
Informational 

47.  With  respect  to  the  sixth  element 
of  our  definition,  we  proposed  that 
stations  be  required  to  identify  core 
programs  as  educational  and 
informational  at  the  beginning  of  the 
program,  and  to  make  available  the 
necessary  information  for  listing  these 
programs  as  educational  and 
informational  in  program  guides.  As 
discussed  above,  we  will  adopt  both  of 
these  proposals  in  order  to  improve  the 
information  available  to  parents 
regarding  programming  specifically 
designed  for  children's  educational  and 
informational  needs,  and  to  assist  them 
in  selecting  these  programs  for  their 
children  We  also  believe  this  measure 
will  make  broadcasters  more 
accountable  in  classifying  programming 
as  specifically  designed  to  educate  and 
inform  Thus,  as  with  the  other  aspects 
of  our  definition  of  core  programming, 
we  believe  that  the  identification 
requirements  provide  an  appropriate 
regulatorv  incentive  for  licensees  to 
comply  with  their  statutory  obligation  to 
air  programming  specifically  designed 


to  serve  children's  educational  and 
informational  needs.  ^ 

Assessment  Guidelines 

48.  In  view  of  our  adoption  of  a 
definition  of  core  educational  and 
informational  programming  that 
provides  licensees  with  clearer  guidance 
regarding  the  types  of  programming 
required  to  meet  their  obligation  under 
the  CTA,  we  believe  that  our  permissive 
assessment  guidelines  are  no  longer 
necessary  and  should  be  eliminated. 

V.  Processing  Guideline 

49.  Based  on  our  review  of  the  record, 
as  well  as  our  experience  in  enforcing 
the  CTA  over  the  past  five  years,  we 
have  decided  to  adopt  a  three-hour 
processing  guideline.  Under  this 
guideline,  the  Mass  Media  Bureau  will 
be  authorized  to  approve  the  CTA 
portions  of  a  broadcaster's  renewal 
application  where  the  broadcaster  has 
aired  three  hoiu^  per  week  (averaged 
over  a  six  month  period)  of  educational 
and  informational  programming  that  has 
as  a  significant  purpose  serving  the 
educational  and  informational  needs  of 
children  ages  16  and  under.  A 
broadcaster  can  demonstrate  that  it  has 
aired  three  hours  per  week  of  such 
programming  in  either  of  two  ways:  (A) 
By  checking  a  box  on  its  renewal 
application  and  providing  supporting 
information  indicating  that  it  has  aired 
three  hours  per  week  of  regularly 
scheduled,  weekly  shows  that  are  30 
minutes  or  longer  and  that  otherwise 
meet  the  definition  of  "core 
programming"  (repeats  and  reruns  of 
core  programming  may  be  counted 
toward  fijlfillment  of  the  three-hour 
guideline);  or  (B)  By  showing  that  it  has 
aired  a  package  of  different  types  of 
educational  and  informational 
programming  that,  while  containing 
somewhat  less  than  three  hours  per 
week  of  core  programming, 
demonstrates  a  level  of  commitment  to 
educating  and  informing  children  that  is 
at  least  equivalent  to  airing  three  hours 
per  week  of  core  programming.  (By 
"package"  we  do  not  mean  to  imply  that 
the  programming  is  in  any  way  related 
by  topics  or  purdiased  from  a  single 
source.)  A  broadcaster  seeking  to  secure 
staff  approval  under  Category  B  must 
show  that  any  reasonable  observer 
would  recognize  its  commitment  to 
educating  and  informing  children  to  be 
at  least  equivalent  to  the  commitment 
reflected  in  Category  A. 

50.  Broadcasters  that  do  not  fall 
within  Category  A  or  B  will  have  their 


^  As  we  noted  atxjve.  we  will  exempt 
noncommercial  stations  from  these  identification 
requirements. 


renewal  applications  referred  to  the  full 
Commission.  Licensees  referred  to  the 
Commission  should  be  on  notice  by  this 
order  that  they  will  not  necessarily  be 
found  to  have  complied  with  the  CTA. 
Given  the  modest  nature  of  the 
guideline  described  in  Categories  A  and 
B,  we  expect  few  broadcasters  will  fail 
to  meet  this  benchmark.  However,  even 
if  a  licensee  did  not  meet  the  guideline 
for  staff  approval,  it  will  have  an 
opportunity  to  make  a  showing  before 
the  Commission  that  it  has  satisfied  its 
CTA  obligations  in  other  ways. 
Broadcasters  will  have  a  full' 
opportunity  to  make  this  demonstration 
by,  for  example,  relying  in  part  on 
sponsorship  of  core  educational  and 
informational  programs  on  other 
stations  in  the  market  that  increases  the 
amount  of  core  educational  and 
informational  programming  on  the 
station  airing  the  sponsored  program 
and/or  on  special  nonbroadcast  efforts 
which  enhance  the  value  of  children's 
educational  and  informational 
television  programming.  It  is  also 
possible  that  a  licensee  might  seek  to 
demonstrate  that  it  suffered  such  serious 
economic  hardship — such  as 
bankruptcy — that  might  excuse 
noncompliance  with  the  CTA. 

51.  If  we  find  that  a  broadcaster  has 
not  complied  with  the  CTA,  we  will 
apply  the  same  remedies  that  we  use  in 
enforcing  our  other  rules.  These 
remedies  will  var\-  depending  on  the 
severity  of  the  deficiency  based  on 
objective  criteria.  For  less  serious 
deficiencies,  we  will  consider  letters  of 
admonition  or  reporting  requirements. 
We  may  also  consider  using  a  "promise 
versus  performance"  approach.  This 
would  be  a  prospective  remedy  under 
which  a  licensee  would  detail  its  plan 
for  coming  into  full  compliance  with 
CTA  programming  obligations;  if  this 
plan  meets  with  Commission  approval, 
the  station's  license  would  be  renewed 
on  the  condition  that  the  licensee 
adheres  to  the  plan  absent  special 
circumstances.  For  more  serious 
violations,  we  will  consider  other 
sanctions,  including  forfeitures  and 
short-term  renewals.  In  extreme  cases, 
we  will  consider  designating  the  license 
for  hearing  to  determine  whether  the 
licensee's  violations  of  the  CTA  and  our 
implementing  rules  warrant  nonrenewal 
under  the  standards  set  forth  in  Section 
309(k)  of  the  Communications  Act. 

52.  We  believe  that  a  three  hour  per 
week  processing  guideline  is  a 
reasonable  benchmark  for  all  broadcast 
television  stations  to  meet  six  years  after 
enactment  of  the  CTA  given  long-term 
performance  improvement  Congress 
intended  when  it  passed  the  Act.  The 
inferences  that  we  can  draw  from  the 
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entire  record  in  this  proceeding, 
including  the  studies  that  were 
submitted,  suggest  that  this  benchmark 
is  a  reasonable,  achievable  guideline.  In 
the  context  of  the  CTA,  a  processing 
guideline  is  clear,  fair  and  efficient.  Our 
experience  in  reviewing  the  children's 
programming  portions  of  renewal 
applications  teaches  us  that  a  processing 
guideline  is  desirable  as  a  matter  of 
administrative  efficiency  in  enforging 
the  CTA  and  provides  desirable  clarity 
about  the  extent  of  a  broadcaster's 
programming  responsibilities  under  the 
statute.  The  guideline  will  also  help 
ameliorate  the  inequities  that  may  arise 
from  the  economic  disincentives  that 
lead  some  stations  to  air  little  core 
programming.  Although  some 
broadcasters  are  airing  a  significant 
amount  of  educational  and 
informational  programming,  the 
evidence  suggests  that  others  are  not.  A 
processing  guideline  will  help  minimize 
the  inequities  and  reduce  the 
disincentives  created  by  below-average 
performers  by  subjecting  all 
broadcasters  to  the  same  scrutiny  for 
CTA  compliance  by  the  Commission  at 
renewal  time.  Moreover,  the  greater 
certainty  provided  by  the  processing 
guideline  we  adopt  should  create  a  more 
stable  and  predictable  demand  for  such 
programming,  and  thus  further  the 
CTA's  goal  of  increasing  the  availability 
of  prograns  that  teach  and  inform  the 
nation's  children. 

53.  The  processing  guideline  we 
adopt  is  consistent  with  the  CTA  in  that 
it  provides  a  measure  of  flexibility  for 
licensees  in  meeting  the  requirements  of 
the  CTA.  We  further  believe  the 
processing  guideline  we  adopt  is 
consistent  with  the  text  of  the  CTA, 
which  requires  us  to  "consider  the 
extent"  to  which  licensees  serve  the 
educational  and  informational  needs  of 
children  through  the  licensee's  overall 
programming,  including  programming 
specifically  designed  to  serve  such 
needs. 

54.  We  thus  conclude  that  the  public 
interest  and  the  interests  Congress 
sought  to  promote  through  the  CTA  will 
be  better  served  by  this  processing 
guideline  approach.  We  recognize  that 
this  is  contrary  to  our  earlier 
interpretation  of  the  CTA  as  precluding 
quantification  of  the  CTA  obligation.  In 
reaching  a  contrary  conclusion,  we 
begin  with  the  fact  that  nothing  in  the 
statutory  language  of  the  CTA  forbids 
the  use  of  a  processing  guideline. 
Furthermore,  although  there  is  specific 
language  in  the  legislative  history,  cited 
in  our  1991  Report  and  Order  and  by 
parties  in  this  proceeding,  stating  the 
"Committee  does  not  intend  that  the 
FCC  interpret  this  section  as  requiring 


or  mandating  a  quantification 
standard,"  this  language  does  not 
prohibit  us  from  seeking  to  provide 
greater  clarity  and  guidance  through  a 
processing  guideline.  Rather,  this 
language  simply  makes  clear  that  the 
CTA  does  not  require  quantitative 
standards  or  guidelines. 

55.  We  will  continue  our  policy  of 
exempting  noncommercial  television 
stations  from  specific  record- 
compilation,  filing  and  submission 
requirements.  As  is  our  current  practice, 
we  will  require  noncommercial 
broadcast  television  stations  to  maintain 
documentation  sufficient  to  show 
compliance  at  renewal  time  with  the 
Act's  programming  obligations  in 
response  to  a  challenge  or  to  specific 
complaints.  Any  such  showing  that  a 
noncommercial  station  may  need  to 
make  will  be  governed  by  the  definition 
of  core  programming  and  the  processing 
guideline  we  adopt. 

56.  We  will  monitor  the  broadcast 
industry's  children's  educational 
programming  performance  for  three 
years  based  upon  the  children's 
programming  reports  that  licensees  will 
file  with  us  annually  on  an 
experimental  basis.  We  will  conduct  a 
review  of  these  reports  at  the  end  of  this 
three-year  period  and  take  appropriate 
action  as  necessary  to  ensure  that 
stations  are  complying  with  the  rules 
and  guidelines  we  adopt.  To 
supplement  this  review.  Commission 
staff  will  also  conduct  selected 
individual  station  audits  during  the  next 
three  years  to  assess  station  performance 
under  our  new  children's  educational 
and  informational  programming  rules 
once  they  go  into  effect. 

57.  We  invited  comment  in  the  NPRM 
on  whether  we  should  sunset  any 
processing  guideline  or  program 
standard  that  we  adopt  on  December  1, 
2004,  unless  affirmatively  extended  by 
the  Commission.  Based  on  the  record, 
we  do  not  believe  that  an  automatic 
expiration  of  the  rules,  absent  further 
Commission  action,  is  appropriate.  One 
of  our  principal  objectives  in 
implementing  the  safe  harbor  processing 
guideline  is  to  provide  broadcasters  and 
the  public  with  fair  notice  and  certainty 
regarding  the  level  of  performance  at 
which  a  licensee  can  be  assured  it  is 
complying  with  the  CTA.  Automatic 
elimination  of  the  processing  guideline 
is  inconsistent  with  this  important 
objective. 

VI.  Renewal  Procedures 

58.  We  have  decided  not  to  require 
members  of  the  public  to  communicate 
with  a  licensee  prior  to  filing  a  petition 
to  deny,  as  proposed  in  the  NPRM.  Such 
a  requirement  could  be  unduly 


burdensome  to  the  public,  prevent 
legitimate  complaints  from  being  heard, 
and  deny  the  FCC  an  important  source 
of  information.  We  will  nonetheless 
encourage  parties  to  seek  to  resolve  CTA 
programming  concerns  with  the  station 
before  filing  a  complaint  with  the 
Commission,  and  will  consider  whether 
a  petitioner  has  engaged  in  such 
conciliation  efforts  as  a  factor  in 
assessing  a  petition  to  deny. 

59.  We  sought  comment  in  the  NPRM 
on  whether  we  should  permit  licensees 
to  certify  whether  they  have  aired  the 
prescribed  amount  of  core 
programming.  We  decline  to  adopt  this 
proposal.  The  parties  that  addressed  this 
proposal  opposed  it  on  the  ground  that 
it  would  iiihibit  public  monitoring  of 
broadcaster  compliance  and  was 
contrary  to  Congress'  intent  that  the 
Commission  review  a  licensee's 
children's  programming  records.  Given 
these  concerns,  and  our  decision  to 
require  broadcasters  to  file  children's 
programming  reports  with  the 
Commission  for  an  experimental  three- 
year  period,  we  do  not  beUeve  a 
certification  approach  is  workable. 

VII.  First  Amendment  Issues 

60.  The  First  Amendment  arguments 
raised  by  opponents  of  our  proposed 
CTA  regulations  essentially  fall  into  two 
categories — arguments  that  attack  the 
CTA  obligation  and  arguments  that 
attack  the  quantification  of  the  CTA 
obligation.  To  the  extent  that  some 
commenters  argue  that  the  CTA  is 
unconstitutional.  Congress  itself 
specifically  concluded  that  "it  is  well 
wnthin  the  First  Amendment  strictures 
to  require  the  FCC  to  consider,  during 
the  license  renewal  process,  whether  a 
television  licensee  has  provided 
information  specifically  designed  to 
serve  the  educational  and  informational 
needs  of  children  in  the  context  of  its 
overall  programming."  Even  more 
specifically,  as  the  FCC,  the  courts,  and 
Congress  have  concluded,  a 
broadcaster's  public  interest  obligation 
properly  includes  an  obligation  to  serve 
the  educational  and  informational  needs 
of  children.  The  question  in  this 
proceeding  is  not  whether  the 
Commission  should  give  effect  to  the 
CTA,  but  how  it  should  do  so. 

61.  The  course  we  adopt  today — 
defining  what  qualifies  as  programming 
"specifically  designed"  to  serve  the 
educational  needs  of  children  and 
giving  broadcasters  clear  but 
nonmandatory  guidance  on  how  to 
guarantee  compliance — is  a 
constitutional  means  of  giving  effect  to 
the  CTA's  programming  requirement.  "It 
does  not  violate  the  First  Amendment  to 
treat  licensees  given  the  privilege  of 
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using  scarce  radio  frequencies  as 
proxies  for  the  entire  community, 
obligated  to  give  suitable  time  and 
attention  to  matters  of  great  public 
concern."  Red  Lion  Broadcasting  Co.  v. 
FCC.  395  U.S.  367.  394  (1969). 
Congress's  authority  to  order  "suitable 
time  and  attention  to  matters  of  great 
public  concern"  includes  the  authority 
to  require  broadcasters  to  air 
programming  specifically  designed  to 
further  the  educational  needs  of 
children.  The  airwaves  belong  to  the 
public,  not  to  any  individual 
broadcaster.  As  the  Supreme  Coiut 
observed  in  CBS.  Inc.  v.  FCC,  "a 
licensed  broadcaster  is  'granted  the  free 
and  exclusive  use  of  a  limited  and 
valuable  part  of  the  public  domain: 
when  he  accepts  that  franchise  it  is 
burdened  by  enforceable  public 
obligations.'"  453  U.S.  367,  395  (1981). 
The  fact  that  Congress  elected  to  retain 
public  ownership  of  the  broadcast 
spectrum  and  to  lease  it  for  free  to 
private  licensees  for  Umited  periods 
carries  significant  First  Amendment 
consequences. 

62.  We  have  chosen  to  adopt  a 
processing  guideline  that  requires 
broadcasters  to  show  us  how  they  have 
served  the  educational  and 
informational  needs  of  children,  and 
which  provides  guidance  to  them  about 
ways  in  which  they  can  meet  that 
obligation.  We  are  not.  however,  telling 
licensees  what  topics  to  discuss.  The 
Supreme  Court  has  reaffirmed  that 
"broadcast  programming,  unlike  cable 
programming,  is  subject  to  certain 
limited  content  restraints  imposed  by 
.statute  and  FCC  regulation."  If  the 
equal-time  and  personal  attack  rules  and 
the  rules  channeling  indecent 
programming  away  from  times  when 
children  are  most  likely  to  be  in  the 
viewing  audience  survive  constitutional 
scrutinv,  then  so,  a  fortiori,  would  the 
Commission's  considerably  less 
intrusive  proposal  for  giving  meaningful 
effect  to  the  CTA  by  defining  "core" 
educational  programming  and 
establishing  a  procedure  that 
broadcasters  can  use  to  assure  routine 
staff  processing  of  the  CTA  portion  of 
their  renewal  applications. 

63  Our  new  regulations.  Hke  the  CTA 
iLself,  impose  reasonable,  viewpoint- 
neutral  conditions  on  a  broadcaster's 
free  use  of  the  public  airwaves.  The 
CTA  and  our  regulations  directly 
advance  the  government's  substantial, 
and  indeed  compelling,  interest  in  the 
education  of  America's  children.  As 
Congress  recognized,  "[ijt  is  difficuh  to 
think  of  an  interest  more  substantial 
than  the  promotion  of  the  welfare  of 
children  who  watch  so  much  television 
and  rely  upon  it  for  so  much  of  the 
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information  they  receive."  If  Congress 
and  the  Commission  may  ban  broadcast 
of  certain  material  during  specified 
hours,  even  under  standards  of  strict 
scrutiny,  it  should  follow  that  the 
Commission's  adoption  of  less 
restrictive  measiu^s  to  encourage  the 
airing  of  material  beneficial  to  children 
is  consistent  with  the  First  Amendment. 
That  is  particularly  true  because  the 
Children's  Television  Act  is  designed  to 
promote  programming  that  educates 
and  informs  children.  It  is  entirely 
consistent  with  the  First  Amendment  to 
ask  trustees  of  the  public  airwaves  to 
pursue  reasonable,  viewpoint-neutral 
measures  designed  to  increase  the 
likelihood  that  children  will  grow  into 
adults  capable  of  fully  participating  in 
our  deliberative  democracy. 

64.  The  measures  we  adopt  today  to 
advance  the  Nation's  interest  in  the 
intellectual  development  of  our  children 
are  sustainable  under  the  analysis  in 
FCCv.  Pacifica  Foundation,  438  U.S. 
726  (1978)  as  they  are  significantly  less 
burdensome  than  the  measure  upheld 
there.  Pacifica  upheld  a  complete  ban 
on  a  particular  type  of  programming 
(indecent  programming)  during  hours 
when  children  are  likely  to  be  in  the 
audience,  a  period  which  the 
Commission  was  later  upheld  in 
defining  as  16  hours  per  day  (6:00  a.m.- 
10:00  p.m.)  in  Action  for  Children's 
Television  v.  FCC.  The  measures  we 
adopt  today  do  not  ban  programming  of 
any  type,  they  simply  notify 
broadcasters  that  compliance  with  the 
CTA  can  be  achieved  with,  on  average, 
less  than  half  an  hour  a  day  of 
programming  expressing  any  viewpoint 
on  any  topic  that  broadcasters  desire. 

65.  For  those  reasons,  our 
implementing  rules  £ire  constitutional 
under  the  traditional  First  Amendment 
standard.  But  even  if  evaluated  under  a 
heightened  standard,  our  rules  would 
pass  muster  because  the  interest 
advanced  is  compelling  and  our 
regulations  are  narrowly  tailored.  As 
detailed  above,  our  regulations  are  no 
more  burdensome  than  necessary  to 
ensure  that  children  will  be  able  to 
watch  educational  and  informational 
programming.  As  we  explain  above,  any 
programming  specifically  designed  to 
meet  the  educational  and  informational 
needs  of  children  can  "count"  for 
purposes  of  meeting  the  processing 
guideline.  In  addition,  a  broadcaster  can 
rely  on  other  more  general  programming 
and  related  non-programming  efforts  to 
satisfy  its  CTA  obligation— albeit  after 
full  Commission  review. 

66.  We  declined  to  adopt  quantitative 
processing  guidelines  in  1991  on  the 
ground  that  they  would  "infringe  on 
broadcaster  discretion  regarding  the 


appropriate  manner  in  which  to  meet 
children's  educational  and 
informational  needs."  Upon  further 
consideration,  we  reject  that  position. 
Processing  guidelines  give  broadcasters 
an  option  for  guaranteeing  routine  staff 
processing  of  the  CTA  portion  of  their 
renewal  applications,  but  broadcasters 
remain  free  to  find  other  ways  to  fulfill 
their  obligation.  In  any  event,  our  initial 
reluctance  to  adopt  any  form  of 
processing  guideline  derived  in  large 
part  from  our  wish  to  initiate 
implementation  of  the  CTA  with  as  Uttle 
regulation  as  possible.  As  described 
above,  our  subsequent  experience  has 
persuaded  us  that  we  should  alter  our 
course  in  the  interests  of  fairness  and 
efficiency  by  clarifying  ways  in  which 
broadcasters  can  ensure  compliance. 

67,  Together,  the  new  measures  that 
we  adopt  today  will  help  parents, 
children,  and  the  general  public 
understand  the  programming  benefits 
that  the  CTA  is  intended  to  guarantee. 
That  understanding  is  necessary  to 
ensure  that  the  public,  in  exercising 
informal  influence  over  the 
programming  choices  of  broadcasters, 
can  play  an  important  role  in 
effectuating  Congress's  intent  to 
increa.se  the  amount  of  educational 
children's  programming  on  television. 
Similarly,  both  the  clearer  definition 
and  the  processing  guidelines  give 
broadcasters  reasonable  notice  of 
nonmandatory  ways  to  guarantee 
compliance  with  their  statutory 
programming  obligations.  Such  clarity  is 
desirable  and  helps  to  narrowly  tailor 
our  regulations. 

VIII.  Effective  Dates  and  Transition 
Period 

68.  Our  rules  regarding  on-air 
identification,  program  guides,  public 
file,  and  reporting  requirements  will 
become  effective  on  January  2,  1997, 
subject  to  OMB  approval  under  the 
Paperuork  Reduction  Act,  and  we  will 
begin  to  evaluate  compliance  with  these 
requirements  in  renewal  appUcations 
filed  after  that  date.  With  respect  to  our 
newly  adopted  definition  of 
programming  specifically  designed  to 
serve  the  educational  and  informational 
needs  of  children,  as  well  as  our  safe 
harbor  processing  guideline  relating  to 
such  programming,  we  believe  that  a 
longer  transition  period  is  appropriate. 
Accordingly,  we  adopt  an  effective  date 
for  these  rules  of  September  1,  1997, 
and  will  begin  to  evaluate  compliance 
with  these  provisions  in  renewal 
applications  filed  after  that  date.  As 
wdth  all  of  the  provisions  adopted  today, 
these  provisions  will  be  applied  on  a 
purely  prospective  basis. 
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69.  Thus,  renewal  applications  filed 
earlier  than  September  1, 1997  will  be 
assessed  for  compliance  with  the 
program-related  provisions  of  the  CTA 
based  exclusively  on  the  rules  and 
criteria  set  forth  in  our  1991  CTA 
rulemaking  proceeding.  Beginning 
September  1. 1997,  we  will  begin  to 
evaluate  renewal  applications  to 
determine  the  extent  to  which  licensees 
are  providing  educational  programming 
that  complies  with  the  new  definition  of 
core  programming  using  the  new 
processing  guideline.  In  this  renewal 
cycle  (i.e.  for  applications  filed  through 
April  1999)  such  renewals  will  cover 
licensee  performance  that  both  pre-dates 
and  post-dates  these  new  rules.  Licensee 
performance  during  the  term  that 
predates  the  relevant  effective  dates  will 
be  evaluated  under  existing  standards 
and  performance  that  post-dates  the 
rules  will  be  judged  under  the  new 
provisions. 

Administrative  Matters 

Paperwork  Reduction  Act  Statement 

70.  This  Report  and  Order  contains 
new  or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  Public  Law  No.  104-13. 
It  will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  PRA.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  OMB,  the  general  public,  and 
other  Federal  agencies  to  comment  on 
the  information  collections  contained  in 
this  Report  and  Order  as  required  by  the 
PRA.  Public  and  agency  comments  are 
due  October  28. 1996.  Comments  should 
address:  (a)  whether  the  new  or 
modified  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0214. 

Title:  Section  73.3526  Local  public 
insp)ection  file  of  commercial  stations. 

Fonn  No.:  None. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  10,250 
commercial  radio  licensees 
recordkeepers  ;  1,200  commercial  TV 
licensees  recordkeepers;  1 ,200 


commercial  TV  stations  making  must- 
carry/retransmission  consent  elections; 
1,200  commercial  TV  stations 
publicizing  existence  and  location  of 
children's  public  inspection  file. 

Estimated  time  per  response:  104 
hours  per  year  for  radio  recordkeeping; 
130  hours  per  year  for  TV 
recordkeeping;  1  hour  per  election 
statement  to  150  cable  systems  per  TV 
station;  5  minutes  per  TV  station  for 
revising  station  identification 
publicizing  the  existence  and  location  of 
children's  public  inspection  file. 

Total  annual  burden:  1,282,100 
hours. 

Needs  and  Uses:  Section  73.3526 
requires  that  each  licensee/permittee  of 
a  commercial  broadcast  station  maintain 
a  file  for  public  inspection.  The  contents 
of  the  file  vary  according  to  type  of 
service  and  status.  The  contents 
include,  but  are  not  limited  to,  copies  of 
certain  applications  tendered  for  filing, 
a  statement  concerning  petitions  to  deny 
filed  against  such  applicatfons,  copies  of 
ownership  reports  and  annual 
employment  reports,  statements 
certifying  compliance  with  filing 
announcements  in  connection  with 
renewal  applications,  letters  received 
from  members  of  the  public,  etc.  On 
August  8, 1996,  the  Commission 
adopted  this  Report  and  Order  in  MM 
Docket  No.  93-49  which,  among  other 
things,  modifies  the  requirements 
currently  in  Section  73,3526(a)(8)(iii)  by 
removing  the  requirement  to  keep 
records  of  educational  and 
informational  programming  specifically 
designed  to  serve  children's  needs.  This 
requirement  was  replaced  with  a 
requirement  that  commercial  television 
stations  place  in  their  public  inspection 
file,  on  a  quarterly  basis,  a  Children's 
Television  Programming  Report, 
maintained  in  a  physically  separate  file 
from  the  other  material  kept  in  the 
public  inspection  file.  Licensees  must 
also  publicize  the  existence  and  location 
of  these  Reports  and  file  the  Report 
annually  with  the  Commission  for  three 
years.  The  data  are  used  by  the  public 
and  FCC  to  evaluate  information  about 
broadcast  licensees'  performance,  to 
ensure  that  broadcast  stations  are 
addressing  issues  concerning  the 
community  they  are  licensed  to  serve, 
and  to  ensure  that  radio  stations 
entering  into  time  brokerage  agreements 
comply  with  Commission  policies 
pertaining  to  licensee  control  and  to  the 
Communications  Act  and  the  antitrust 
laws.  Broadcasters  are  required  to  send 
each  cable  operator  in  the  station's 
market  a  copy  of  the  election  statement 
applicable  to  that  particular  cable 
operator.  Placing  these  retransmission 
consent/must-carry  elections  in  the 


public  file  provides  public  access  to 
documentation  of  station's  elections 
which  are  used  by  cable  operators  in 
negotiations  with  television  stations  and 
by  the  public  to  ascertain  why  some 
stations  are/ are  not  carried  by  the  cable 
systems.  The  information  contained  in 
the  separate  children's  television  file 
will  be  used  by  the  general  public, 
interested  parties,  and  FCC  staff  to 
facilitate  public  monitoring  of 
broadcasters'  educational  programming 
and  to  ensure  compliance  with  the  CTA. 
The  requirement  that  children's 
television  material  be  kept  in  a  separate 
file  will  provide  easier  access  to  such 
material. 

OMB  Approval  Number:  None. 

Title:  Section  73.673  Public 
information  initiatives  regarding 
educational  and  informational 
programming  for  children. 

Form  No.:  None. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  1 ,200 
commercial  television  broadcast 
licensees. 

Estimated  Time  Per  Response:  1 
minute  per  program  to  ensure  that  on- 
the-air  identification  is  provided;  5 
minutes  per  program  to  convey 
children's  television  information  to 
publishers  of  program  guides. 

Total  annual  burden:  37,440  hours. 

Needs  and  Uses:  This  new  Section 
73.673  will  require  commercial  TV 
broadcasters  to  identify  programs 
specifically  designed  to  educate  and 
inform  children  at  the  beginning  of 
those  programs,  in  a  form  that  is  at  the 
discretion  of  the  licensee,  and  to 
provide  information  identifying  such 
programs  and  the  age  groups  for  which 
they  are  intended  to  publishers  of 
program  guides.  These  requirements 
will  provide  better  information  to  the 
public  about  the  shows  broadcasters  air 
to  fulfill  their  obligation  to  air 
educational  and  informational 
programming  under  the  CTA.  This 
information  will  assist  parents  who 
wish  to  guide  their  children's  television 
viewing.  In  addition,  if  large  numbers  of 
parents  use  that  information  to  choose 
educational  programming  for  their 
children,  it  will  increase  the  Ukelihood 
that  the  market  will  respond  with  more 
educational  programming.  Better 
information  should  help  parents  and 
others  to  have  an  effective  dialogue  with 
broadcasters  in  their  community  about 
children's  programming  and,  where 
appropriate,  to  urge  programming 
improvements  without  resorting  to 
government  intervention. 
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Final  Regulatory  Flexibility  Analysis 

71  As  required  by  the  Regulatory 
Flexibility  Act.  as  amended  ("RFA").  an 
Initial  Re^ulatorv  Flexibility  Analysis 
("IRFA   1,  5  use.  §603,  was 
incorporated  in  the  Notice  of  Proposed 
Rule  Making  in  MM  Docket  No.  93-48 
(  "iVPRVf ').  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  VPflAf.  including  the 
IRF.\,  The  Commission's  Final 
Regulatory  Flexibility  Analysis 
("FRFA") '  in  this  Report  and  Order  is 
as  follows: 

A.  Meed  for  and  Objectives  of  the  Rules 

72.  The  rulemaking  proceeding  was 
initiated  to  explore  ways  to  implement 
the  Children  s  Television  Act  of  1990 
("CTA  )  more  effectively  by  facilitating 
broadcasters'  compliance  with  their 
obligation  to  air  educational  and 
informational  programming  for 
children,  including  programming 
specifically  designed  for  this  purpose, 
and  bv  furthering  the  CTA's  goal  of 
increasing  the  amount  of  educational 
and  informational  programming 
available  to  children.  In  i^9-13  of  the 
Report  and  Order,  we  discuss  the 
importance  of  children's  educational 
television  programming,  and  in  H  25- 
46  and  throughout  this  order,  we 
discuss  the  basis  of  our  concerns  that 
our  prior  rules  to  implement  the  CTA 
were  not  producing  a  level  of 
performance  consistent  with  the  long- 
term  goals  of  the  statute.  The  rules 
adopted  herein  meet  these  objectives  by 
giving  licensees  clear,  efficient,  and  fair 
guidanc  e  regarding  their  children's 
programming  obligation  under  the  CTA. 
They  do  this  by  increasing  the  flow  of 
programming  information  to  the  public 
to  facilitate  enforcement  of  the  CTA  and 
improve  the  functioning  of  the 
children's  programming  marketplace;  by 
adopting  a  definition  of  programming 
that  is  clearly  "specifically  designed"  to 
educate  and  inform  children  (which  we 
refer  to  as  "core  programming")  to 
provide  licensees  guidance  in  fuIfilHng 
their  statutory  obligation  to  air  this 
programming;  and  by  adopting  a  three- 
hour  processing  guideline  to  facilitate 
review  at  renewal  time  by  the 
Commission,  as  required  by  the  CTA.  of 
licensees'  compliance  with  the  Act. 


'This  FRFA  conforms  to  the  RFA.  as  amended  by 
the  Contract  with  America  Advancement  Act  of 
1996.  Pub.  L  104-121.  110  SUt.  847  (1996) 
("CWAAA").  Subtitle  U  of  the  CWAAA  is  The 
Small  BusinsM  Regulatory  Enforcement  Fairness 
Act  of  1996  ("SBREFA"). 


B.  Issues  Raised  by  the  Public 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

73.  There  were  no  comments 
submitted  specifically  in  response  to  the 
IRFA.  We  have,  however,  taken  into 
account  all  issues  raised  by  the  public 
in  response  to  the  proposals  raised  in 
this  proceeding.  In  certain  instances,  we 
have  modlHed  the  rules  adopted  in 
response  to  those  comments. 

C.  Description  and  Number  of  Small 
Entities  to  Which  the  Rules  Will  Apply 

1.  Definition  of  a  "Small  Business" 

74.  Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  §  601(6).  The 
RFA,  5  U.S.C.  §601(3),  generally  defines 
the  term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  §  632.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  Id.  According 
to  the  SBA's  regulations,  entities 
engaged  in  television  broadcasting 
(Standard  Industrial  Classification 
("SIC")  Code  4833— Television 
Broadcasting  Stations)  may  have  a 
maximum  of  §  10.5  million  in  annual 
receipts  in  order  to  qualify  as  a  small 
business  concern.*  13  CFR  §§  121.101  et 
seq.  This  standard  also  applies  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  RFA. 

75.  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportunity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s) 
in  the  Federal  Register. "  While  we 
tentatively  believe  that  the  foregoing 
definition  of  "small  business"  greatly 


UMI 


*  This  revenue  cap  appears  to  apply  to 
noncommercial  educational  television  stations,  as 
well  as  to  commercial  television  stations.  See 
Executive  Office  of  the  President.  Office  of 
Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987).  at  283,  which 
describes  "Television  Broadcasting  Stations  (SIC 
Code  4833)  as: 

Establishments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 


overstates  the  number  of  television 
broadcast  stations  that  are  small 
businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of 
the  new  rules  on  small  television 
stations,  we  did  not  propose  an 
alternative  definition  in  the  IRFA.' 
Accordingly,  for  purposes  of  this  Report 
and  Order,  we  utilize  the  SBA's 
definition  in  determining  the  number  of 
small  businesses  to  which  the  rules 
apply,  but  we  reserve  the  right  to  adopt 
a  more  suitable  definition  of  'small 
business"  as  applied  to  television 
broadcast  stations  and  to  consider 
further  the  issue  of  the  number  of  small 
entities  that  are  television  broadcasters 
in  the  fijture.  Further,  in  this  FRFA,  we 
will  identify  the  different  classes  of 
small  television  stations  that  may  be 
impacted  by  the  rules  adopted  in  this 
Report  and  Order 

2.  Issues  in  Applying  the  Definition  of 
a  "Small  Business" 

76.  As  discussed  below,  we  could  not 
precisely  apply  the  foregoing  definition 
of  ■small  business"  in  developing  our 
estimates  of  the  number  of  small  entities 
to  which  the  rules  will  apply.  Our 
estimates  reflect  our  best  judgments 
based  on  the  data  available  to  us. 

77  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
were  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  television 
station  is  dominant  in  its  field  of 
operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  applv  do  not  exclude 
any  television  station  from  the 


'  We  have  pending  proceedings  seeking  comment 
on  the  definition  of  and  data  relating  to  small 
businesses.  In  our  Notice  of  Inquiry  in  GN  Docket 
No.  96-1 13  (In  the  Matter  of  Section  257  Proceeding 
to  Identify  and  Eliminate  Market  Entry  Barriers  for 
Small  Businesses).  61  FR  33066  (June'26.  1996).  we 
requested  commenters  to  provide  profile  data  about 
small  telecommunications  businesses  in  particular 
services,  including  television,  and  the  market  entry 
barriers  they  encounter,  and  we  also  sought 
comment  as  to  how  to  define  small  businesses  for 
purposes  of  implementing  Section  257  of  the 
Telecommunications  Act  of  1996,  which  requires  us 
to  identify  market  entry  barriers  and  to  prescribe 
regulations  to  eliminate  those  barriers.  The 
comment  and  reply  comment  deadlines  in  that 
proceeding  have  not  yet  elapsed.  Additionally,  in 
our  Order  and  Notice  of  Proposed  Fule  Making  in 
MM  Docket  No.  96-16  (In  the  Matter  of 
Streamlining  Broadcast  EEO  Rule  and  Policies. 
Vacating  the  EEO  Forfeiture  Policy  Statement  and 
Amending  Section  1.80  of  the  Commission's  Rules 
to  Include  EEO  Forfeiture  Guidelines),  61  FR  9964 
(March  12,  1996),  we  invited  comment  as  to 
whether  relief  should  be  afforded  to  stations:  (l) 
based  on  small  staff  and  what  size  staff  would  be 
considered  sufficient  for  relief,  eg  .  10  or  fewer  full- 
time  employees:  (2)  based  on  operation  in  a  small 
market;  or  (3)  based  on  operation  in  a  market  with 
a  small  minority  work  force.  We  have  not 
concluded  the  foregoing  rule  making. 
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definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  We  attempted  to  factor  in 
this  element  by  looking  at  revenue 
statistics  for  owners  of  television 
stations.  However,  as  discussed  further 
below,  we  could  not  fully  apply  this 
criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent.  The 
SBA's  general  size  standards  are 
developed  taking  into  account  these  two 
statutory  criteria.  This  does  not 
preclude  us  from  taking  these  factors 
into  account  in  making  our  estimates  of 
the  numbers  of  small  entities. 

78.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
§  121.104,  and  its  calculations  include 
an  averaging  process.  We  do  not 
currently  require  submission  of 
financial  data  from  licensees  that  we 
could  use  in  applying  the  SBA's 
definition  of  a  small  business.  Thus,  for 
purposes  of  estimating  the  number  of 
small  entities  to  which  the  rules  apply, 
we  are  limited  to  considering  the 
revenue  data  that  are  publicly  available, 
and  the  revenue  data  on  which  we  rely 
may  not  correspond  completely  with  the 
SBA  definition  of  annual  receipts. 

79.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  during  the 
applicable  averaging  period  for 
determining  annual  receipts,  the  annual 
receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  13 
CFR  §  121.104(d)(1).  The  SBA  defines 
affiliation  in  13  CFR  §  121.103.  In  this 
context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 

§  121.103(a)(1).  The  SBA  considers 
factors  such  as  ownership,  management, 
previous  relationships  v»dth  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  §  121.103(a)(2). 
Instead  of  making  an  independent 
detemimation  of  whether  television 
stations  were  affiliated  based  on  SBA's 
definitions,  we  reUed  on  the  data  bases 
available  to  us  to  provide  us  with  that 
information. 


3.  Estimates  Based  on  Census  and  BIA 
Data 

80.  According  to  the  Census  Bureau, 
in  1992,  there  were  1,155  out  of  1,478 
operating  television  stations  with 
revenues  of  less  than  ten  million 
dollars.  This  represents  78  percent  of  all 
television  stations,  including  non- 
commercial stations.  See  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  Establishment  and  Firm  Size, 
May  1995,  at  1-25.  The  Census  Bureau 
does  not  separate  the  revenue  data  by 
commercial  and  non-commercial 
stations  in  this  report.  Neither  does  it 
allow  us  to  determine  the  number  of 
stations  with  a  maximum  of  10.5 
million  dollars  in  annual  receipts. 
Census  data  also  indicates  that  81 
percent  of  operating  firms  (that  owned 
at  least  one  television  station)  had 
revenues  of  less  than  10  million 
dollars.* 

81.  We  have  also  performed  a  separate 
study  based  on  the  data  contained  in  the 
BIA  Publications,  Inc.  Master  Access 
Television  Analyzer  Database,^  which 
lists  a  total  of  1,141  full-power 
commercial  television  stations.  We  have 
excluded  Low  Power  Television  (LPTV) 
stations  or  translator  stations,  which 
will  not  be  subject  to  the  new 
requirements,  from  our  calculations.*  It 
should-betioted  that,  using  the  SBA 
definitioncf  small  business  concern,  the 
percentage  figiu«s  derived  &t)m  the  BIA 
data  base  ^ay  be  underinclusive 
because  the  data  base  does  not  list 
revenue  estimates  for  noncommercial 
educational  stations,  and  these  are 
therefore  excluded  from  our 
calculations  based  on  the  data  base.' 


''Alternative  data  supplied  by  the  U.S.  Small 
Business  Administration  OfRce  of  Advocacy 
indicate  that  65  percent  of  TV  owners  (627  of  967) 
have  less  than  $10  million  in  annual  revenue  and 
that  39  percent  of  TV  stations  (627  of  1.591)  have 
less  than  SIO  million  in  annual  revenue.  These  data 
were  prepared  by  the  U.S.  Census  Bureau  under 
contract  to  the  Small  Business  Administration.  U.S. 
Small  Business  Administration  1992  Economic 
Census  Industry  and  Enterprise  Receipts  Report, 
Table  20  (U.S.  Census  Bureau  data  adopted  by 
SBA).  These  data  show  a  lower  percentage  of  small 
businesses  than  the  data  available  directly  from  the 
Census  Bureau.  Therefore,  for  purposes  of  our  worst 
case  analysis,  we  will  use  the  data  available  directly 
from  the  Census  Bureau. 

'BIA  Publications.  Inc.,  Chantilly.  VA. 

"It  should  be  noted  that  the  Commission  has 
attempted  to  minimize  the  burden  on  small  entities 
by  not  applying  the  rules  to  LPTV  stations  and 
television  translators.  As  of  )une  30, 1996,  there 
were  1,903  LPTV  stations  and  4.910  television 
translators  licensed  in  the  United  States.  FXX  News 
Release,  Broadcast  Station  Totals  as  of  June  30, 
1996.  Mimeo  No.  63296.  released  )uly  10. 1996. 

*  In  the  Joint  Comments  of  the  Association  of 
America's  Public  Television  Stations  and  the  Public 
Broadcasting  Service  (p.  6),  it  is  reported  that  there 
are  38  public  television  stations  with  annual 
operating  budgets  of  less  than  S2  million.  As  of  |une 
30, 1996,  there  were  364  public  television  stations 


While  noncommercial  stations  are  not 
subject  to  the  new  reporting  or 
recordkeeping  requirements  adopted  in 
the  Report  and  Order,  the  new 
definition  (except  for  the  reporting 
requirements)  and  the  processing 
guidehne  will  apply  to  them.  The  BIA 
data  indicate  that,  based  on  1995 
revenue  estimates,  440  full-power 
commercial  television  stations  had  an 
estimated  revenue  of  10.5  milHon 
dollars  or  less.  That  represents  54 
percent  of  commercial  television 
stations  with  revenue  estimates  Usted  in 
the  BIA  program.  The  data  base  does  not 
list  estimated  revenues  for  331  stations. 
Using  a  worst  case  scenario,  if  those  331 
stations  for  which  no  revenue  is  listed 
are  counted  as  small  stations,  there 
would  be  a  total  of  771  stations  with  an 
estimated  revenue  of  10.5  miUion 
dollars  or  less,  representing 
approximately  68  percent  of  the  1,141 
commercial  television  stations  listed  in 
the  BIA  data  base. 

82.  Alternatively,  if  we  look  at  owners 
of  commercial  television  stations  as 
listed  in  the  BIA  data  base,  there  are  a 
total  of  488  owners.  The  data  t)ase  lists 
estimated  revenues  for  60  percent  of 
these  owners,  or  295.  Of  these  295 
owners,  158  or  54  percent  had  annual 
revenues  of  10.5  miUion  dollars  or  less. 
Using  a  worst  case  scenario,  if  the  193 
owrners  for  which  revenue  is  not  listed 
are  assumed  to  be  small,  the  total  of 
small  entities  would  constitute  72 
percent  of  owners. 

83.  In  summary,  based  on  the 
foregoing  worst  case  analysis  using 
census  data,  we  estimate  that  our  rules 
will  apply  to  as  many  as  1,155 
commercial  and  non-commercial 
television  stations  (78  percent  of  all 
stations]  that  could  be  classified  as 
small  entities.  Using  a  worst  case 
analysis  based  on  the  data  in  the  BIA 
data  base,  we  estimate  that  as  many  as 
approximately  771  commercial 
television  stations  (about  68  percent  of 
all  commercial  televisions  stations) 
could  be  classified  as  small  entities.  As 
we  noted  above,  these  estimates  are 
based  on  a  definition  that  we  tentatively 
believe  greatly  overstates  the  number  of 
television  broadcasters  that  are  small 
businesses.  Further,  it  should  be  noted 
that  under  the  SBA's  definitions, 
revenues  of  affiliated  businesses  that  are 
not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  Therefore,  these 
estimates  overstate  the  number  of  small 
entities  since  the  revenue  figures  on 
which  they  are  based  do  not  include  or 


licensed.  FCC  News  Release,  Broadcast  Station 
Totals  as  of  June  30, 1996.  released  July  10, 1996. 
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aggregate  such  revenues  from  non- 
television  affiliated  companies. 

84.  It  should  also  be  noted  that  the 
foregoing  estimates  do  not  distinguish 
between  network-affiliated  '"  stations 
and  independent  stations.  As  of  April, 
1996.  the  BIA  data  base  indicates  that 
about  7.3  percent  of  all  commercial 
television  stations  were  affiliated  with 
the  ABC.  CBS.  NBC.  Fox.  UPN.  or  WB 
networks  Moreover,  seven  percent  of 
those  affiliates  have  secondary 
affiliations."  We  assume  that 
compliance  with  the  requirements 
adopted  in  the  Report  and  Order  will  be 
less  burdensome  for  network  affiliates 
than  for  independent  stations,  as  the 
networks  mav  provide  some  core 
programmmg  to  network  affiliates  at 
lower  costs  than  the  network  affiliates 
might  otherwise  be  able  to  obtain.  The 
networks  might  also  otherwise  assist 
with  the  fulfillment  of  additional 
requirements. 

4.  Alternative  Classification  of  Small 
Stations 

85.  An  alternative  way  to  classify 
small  television  stations  is  by  the 
number  of  employees.  The  Commission 

currentlv  applies  a  standard  based  on 
the  number  of  employees  in 
administering  its  Equal  Employment 
Opportunity  ("EEO")  rule  for 
broadcasting.'^  Thus,  radio  or  television 
stations  with  fewer  than  five  full-time 
employees  are  exempted  from  certain 
EPJO  reporting  and  recordkeeping 
requirements."  We  estimate  that  the 


'"In  this  context,  "affiliation"  refers  to  any  local 
broadcast  television  station  that  has  a  contractual 
arrangement  with  a  programming  network  to  carry 
the  network's  signal.  This  definition  of  afliliated 
station  includes  both  stations  owned  and  operated 
by  a  network  and  stations  owned  by  other  entities. 

' '  Secondary  affiliations  are  secondary  to  the 
primary  affiliation  of  the  station  and  generally 
afford  the  affiliate  additional  choice  of 
programming. 

'2  The  Commission's  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rule  was  adopted  prior  to  the  requirement  of 
approval  by  the  Small  Business  Administration 
pursuant  to  Section  3(a)  of  the  Small  Business  Act. 
15  U.S.C.  §632(a).  as  amended  by  Section  222  of 
the  Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992,  Pub.  L.  No. 
102-366.  S  222(b)(1).  106  Stat.  999  (1992).  as  further 
amended  by  the  Small  Business  Administration 
Reauthorization  and  Amendments  Act  of  1994.  Pub. 
L.  No.  103-403.  5^301 ,  108  Stat.  4187  (1994). 
However,  this  definition  was  adopted  after  public 
notice  and  an  opportunity  for  comment.  See  Report 
and  Order  in  Docket  No.  18244,  35  FK  8825  (June 
6.  1970). 

I '  See.  e.g..  47  CFR  §  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395-B  applies 
to  licensees  with  five  or  more  full-time  employees): 
First  Beport  and  Order  in  Docket  No.  21474  (In  the 
Matter  nf  .\mendment  of  Broadcast  Equal 
limplov-ment  Opportunity  Rules  and  FCC  Form 
395),  44  FR  6722  (Feb.  2.  1979).  The  Commission 
is  currently  considering  how  to  decrease  the 
administrative  burdens  imposed  by  the  EEO  rule  on 


total  number  of  commercial  television 
stations  with  4  or  fewer  employees  is 
132  and  that  the  total  number  of 
noncommercial  educational  television 
stations  with  4  or  fewer  employees  is 
136.'* 

86.  Size  of  the  station  based  on  the 
number  of  employees  is  only  one  factor 
in  assessing  the  impact  of  the 
compliance  requirements  on  small 
stations.  For  example,  as  discussed 
below,  the  resources  that  may  often  be 
provided  from  the  networks  to  network 
affiliates  and  from  program  syndicators 
to  broadcasters  showing  their 
programming  should  ease  the 
compliance  requirements  by  providing 
educational  program  descriptions  which 
can  be  used  in  public  information 
dissemination.  Small  group-owned 
stations  may  also  receive  similar 
benefits  from  their  parent  companies 
when  programs  have  been  produced  or 
acquired  for  multiple  stations  in  the 
group.  However,  we  do  not  have  the 
necessary  information  at  this  time  to 
determine  the  number  of  small  group- 
owned  stations,  either  under  the  SBA's 
definition  or  based  on  those  stations 
that  have  fewer  than  five  full-time 
employees. 

D.  Description  of  Projected  Reporting. 
Recordkeeping  ond  Other  Compliance 
Requirements  of  the  Rules 

87.  The  rules  adopted  in  the  Report 
and  Order  require  commercial 
television  broadcasters,  regardless  of 
size,  but  not  including  LPTV  or 
translator  stations,  to  identify  programs 
specifically  designed  to  educate  and 
inform  children  at  the  time  those 
programs  are  aired  (at  the  beginning  of 
the  program),  in  a  form  that  is  at  the 
discretion  of  the  licensee,  and  to 
provide  information  identifying  such 
programs  and  the  age  groups  for  which, 
in  the  opinion  of  the  broadcaster,  they 
are  intended,  to  publishers  of  program 
guides. 

88.  Our  rules  currently  require 
commercial  licensees  to  complete 
reports  containing  information  about  the 
children's  programming  they  air, 
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small  stations  while  maintaining  the  effectiveness 
of  our  broadcast  EEO  enforcement.  Order  and 
Notice  of  Proposed  Bute  Making  in  MM  Docket  No. 
96-16  (In  the  Matter  of  Streamlining  Broadcast  EEO 
Rule  and  Policies,  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  Amending  Section  1.80  of  the 
Commission's  Rules  to  Include  EEO  Forfeiture 
Guidelines),  61  FR  9964  (March  12, 1996).  One 
option  under  consideration  is  whether  to  define  a 
small  station  for  purposes  of  affording  such  relief 
as  one  with  fen  or  fewer  full-time  employees.  Id.  at 
121. 

'••We  base  this  estimate  on  a  compilation  of  1995 
Broadcast  Station  Annual  Employment  Reports 
(FCC  Form  395-B).  performed  by  staff  of  the  Equal 
Opportunity  Employment  Branch,  Mass  Media 
Bureau,  FCC 
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including  time,  date,  duration,  and 
description  of  the  programs,  These 
reports  may  be  produced  either 
quarterly  or  annually  at  the  licensee's 
discretion.  Licensees  maintain  these 
reports  in  their  public  inspection  file. 

89.  The  new  rules  will  require 
commercial  television  licensees  to 
provide  a  brief  explanation  in  their 
children's  programming  reports  of  how 
particular  programs  meet  the  definition 
of  programming  specifically  designed  to 
meet  children's  educational  and 
informational  needs  that  is  adopted  in 
the  Report  and  Order.  Licensees  will  be 
required  to  produce  their  children's 
reports  quarterly.  For  an  experimental 
period  of  three  years,  broadcasters  will 
be  required  to  file  these  reports  with  the 
Commission  on  an  annual  basis  (i.e.. 
four  quarterly  reports  filed  jointly  once 
a  year).  Broadcasters  will  also  be 
required  to  separate  their  children's 
programming  reports  from  other 
materials  in  their  public  files  and  to 
publicize  in  an  appropriate  manner  the 
existence  and  location  of  the  children's 
programming  reports.  The  Commission 
will,  at  a  later  date,  adopt  a 
standardized  form  for  the  programming 
reports.  We  will  also  permit,  but  not 
require,  electronic  filing  of  children's 
programming  reports.  Finally,  the 
Commission  will,  at  a  later  date,  revise 
its  license  renewal  form  to  reflect  the 
new  three  hour  core  programming 
processing  guideline,  discussed  below. 

90.  While  licensees  remain  ultimately 
responsible  for  ensuring  compliance 
with  our  rules,  we  anticipate  that  they 
may  be  able  to  refer  to  information 
provided  by  the  broadcast  networks  and 
program  suppliers  in  assessing  the 
educational  and  informational  purpose 
of  programming.  Further,  we  anticipate 
that  station  programming  and  clerical 
staff  will  continue  to  be  able  to  perform 
the  other  reporting  and  recordkeeping 
functions  required  under  the  rules. 

91.  Under  the  new  rules,  commercial 
television  licen.sees  will  also  be  required 
to  designate  a  liaison  at  the  station  for 
children's  programming  and  to  include 
the  name  and  method  of  contacting  that 
person  in  the  children's  programming 
reports.  In  order  to  minimize  burdens, 
the  Report  and  Order  exempts 
noncommercial  educational  television 
stations  from  this  requirement.  With 
respect  to  the  liaison,  the  rules  do  not 
require  that  a  new  or  additional 
employee  be  hired  to  perform  this 
function,  and  we  believe  that  it  is 
reasonable  to  require  licensees  to 
designate  a  liaison  for  children's 
programming  since  someone  at  each 
station  must,  as  a  practical  matter,  be 
responsible  for  carrying  out  the 
broadcaster's  responsibility  under  the 
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CTA  to  air  children's  educational 
television  programming  and  since 
licensees  are  currently  required  to 
maintain  children's  programming 
reports  and  letters  received  from  the 
public  m  their  public  inspection  file. 

92.  To  minimize  regulator\  burdens, 
the  new  rules  exempt  noncommercial 
educational  television  stations  from  the 
foregoing  reporting,  filing,  and 
submission  requirements  and  public 
information  initiatives. 

E.  Steps  Taken  To  Minimize  Significant 

Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

93.  In  general,  we  have  attempted  to 

keep  burdens  on  television  broadcast 
stations  to  a  minimum,  as  discussed 
below.  The  regulatory  burdens  we  have 
imposed  are  necessary  to  ensure 
compliance  with  the  CTA. 

1.  Public  Information  Initiatives 

94.  We  adopted  the  requirements  that 
commercial  television  broadcasters 
identify  children's  educational  and 
informational  programs  and  designate  a 
liaison  for  children's  programming,  as 
well  as  the  revised  public  file 
requirements,  based  on  the  goal  of 
affording  the  public  sufficient 
information  to  play  an  active  role  in 
assuring  that  the  goals  of  the  CTA  are 
met.  We  will  also  make  information 
obtained  from  the  children's 
programming  reports  available  on  our 
Internet  World  Wide  Web  site  if  it  is 
feasible  so  that  it  will  be  accessible  by 
the  public.  Allowing  the  public  to  play 
an  active  role  will,  in  turn,  allow  the 
Commission  to  minimize  its 
involvement  in  evaluating  the  quality  of 
children's  programming  and  to  rely 
more  on  the  marketplace  to  achieve  the 
goals  of  the  CTA.  thereby  minimizing 
regulatory  burdens. 

95.  We  determined  that  these 
information  requirements  should  not 
impose  significant  additional  burdens 
on  licen.sees,  and.  m  adopting  the  rules, 
the  Commission  has  attempted  to 
minimize  regulatory  and  significant 
economic  burdens  on  small  businesses 
and  facilitate  compliance  with  reporting 
rules  wherever  possible. 

a.  Identification  of  Core  Programming 

96.  The  burden  of  the  on-air 
identification  requirement  on  all 
commercial  television  broadcast 
stations,  including  small  stations,  is 
minimized  because  the  form  of  the 
identification  is  at  their  discretion.  The 
rules  adopted  provide  greater  discretion 
to  television  stations  and  are  thus  less 
burdensome  than  if  we  had  adopted  a 
requirement  that  broadcasters  use  an 
icon  for  such  identification,  as 


suggested  in  the  NPRM.  Further,  such 
an  identification  requirement  may 
benefit  small  stations  by  affording  a 
potential  increase  in  audience  size.  An 
on-air  identification  requirement  will 
make  broadcasters  more  accountable  to 
the  public  and  further  the  goal  of 
minimizing  the  possibility  that  the 
Commission  would  be  forced  to  decide 
whether  particular  programs  serve  the 
educational  and  informational  needs  of 
children.  We  note  that  it  is  standard 
practice  in  the  broadcast  industry  for 
stations  to  make  various  on-air 
announcements  promoting  their 
programming.  We  further  note  that 
under  longstanding  Commission  rules, 
stations  must  make  station 
identification  and  sponsorship 
announcements.  See  47  CFR  §§  73.1201, 
73.1212. 

b.  Program  Guides 

97.  Television  stations  currently 
submit  programming  information  to 
programming  guides,  which  publish 
such  information  without  cost  to  the 
broadcasters.  See  i  60  supra.  Our 
current  rules  do  not  require  broadcasters 
to  provide  this  information  to  the 
guides.  However,  it  has  become  a  well- 
established  practice  to  provide 
specialized  information  about  programs, 
such  as  which  programs  are  closed 
captioned  for  the  hearing  impaired.  Our 
new  rules  will  require  commercial 
television  broadcasters  to  provide  to 
publishers  of  program  guides 
information  identifying  core  programs, 
and  the  age  group  for  which,  in  the 
opinion  of  the  broadcaster,  the  program 
is  intended."  This  information  will 
assist  parents  in  finding  suitable 
programs  for  their  children  and  be 
useful  to  parents  and  others  who  wish 
to  monitor  station  performance  in 
complying  with  the  CTA.  We  recognize 
that  broadcasters  cannot  require 
publishers  to  print  this  information.  The 
information,  however,  is  more  likely  to 
be  in  the  program  listings  if  broadcasters 
routinely  provide  it.  This  requirement  is 
a  minor  extension  of  what  small  stations 
already  do  for  their  standard 
programming.  Stations  are  not  required 
to  purchase  advertising  space  in  TV 
Guide  or  local  TV  weekly  publications, 
only  to  provide  information  to  them.  As 
broadcasters  routinely  provide  such 
information  about  their  programming  to 
program  guides  and  designate  core 
programs  for  their  public  records,  we 
believe  it  would  require  a  minimum  of 


effort,  but  have  a  major  positive  effect, 
for  them  to  do  so. 

c  Public  File  Requirements 

98—99.  Our  rules  currently  require 
commercial  television  licensees  to 
compile  reports,  containing  information 
about  the  children's  programming  they 
air,  including  the  time,  date,  duration, 
and  description  of  the  programs. 
Licensees  maintain  these  reports  in  the 
station's  public  inspection  file.  Oiu-  new 
rules  will  require  commercial  television 
licensees  to  prepare  these  reports  using 
a  standardized  format  on  a  quarterly 
basis.  The  reports  will  describe  their 
efforts  to  comply  with  the  CTA-related 
programming  requirements  outlined  in 
this  decision.  Licensees  will  be  required 
to  provide  a  brief  explanation  of  how 
particular  programs  meet  the  definition 
of  "core"  programming.  Commercial 
television  licensees  will  be  required  to 
separate  the  children's  programming 
rep>orts  firom  the  other  reports  they 
maintain  in  their  public  files. 

100.  The  impact  of  this  requirement 
will  depend  on  the  specific  class  into 
which  a  small  station  falls.  Network- 
affiliated  stations,  regardless  of  staff 
size,  may  have  network  support  in 
fulfilling  aspects  of  the  reporting 
requirement  for  the  programs  that  are 
broadcast  by  the  network.  For  example, 
we  assume  that,  in  developing  the 
educational  and  informational 
programming  they  furnish  to  affiliates, 
networks  will  have  prepvared  program 
information  about  the  educational  and 
informational  benefits  to  children  that 
can  be  disseminated  to  affiliated 
stations.'*  Assuming  that  the  network 
furnishes  such  material,  a  small  station 
may  be  able  to  rely  on  it  in  preparing 
its  programming  report,  with  respect  to 
the  network  programs  that  it  airs.  In 
addition,  program  syndicators  may  also 
provide  the  information  needed  for  a 
small  station  to  complete  its  children's 
programming  reports  with  resjject  to  the 
programs  furnished  by  the  syndicator, 
further  lessening  any  burden  on  small 
stations. 

101.  A  small  station  that  wishes  to 
produce  its  own  children's  educational 
programming  will  not  have  the  benefit 
of  any  such  material  provided  by  a 
network  or  syndicator  in  fulfilling  the 
program  report  requirements.  However, 
assuming  a  determination  of  the 


"  As  described  above  in  Section  IV  of  the  Report 
and  Order,  we  will  require  that  commercial 
broadca5ters  indicate  the  age  of  the  target  child 
audience  In  their  program  description. 


<" See  e.g.,  NBC  Comments  at  7, 19:  NBC  Reply 
Comments  at  9  (written  articulation  of  the 
educational  theme  or  goal  of  each  educational 
segment  furnished  to  afTiliates  for  inclusion  in  their 
children's  programming  reports):  see  also  ABC 
Comments  at  12  (ABC  currently  provides  to  its 
affiliates  a  brief  explanation  of  how  particular 
programs  meet  the  definition  of  educational  and 
informational  programming  for  children). 
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educational  and  informational  attributes 
of  the  program  has  been  made  at  the 
pre-prOduction/development  stage, 
additional  analysis  may  not  be 
necessary  in  preparing  the  programrairyg 
report.  It  is  not  required,  nor  should  it 
be  necessarv .  for  a  small  station  to  hire 
additional  personnel  or  a  children's 
pducationdl  expert  to  prepare  such 
reports  The  Commission  considered  but 
specifically  rejected  such  a  requirement 
in  order  to  minimize  regulatory  burdens 
on  licensees, 

102.  A  number  of  broadcasters  and 
other  commenters  requested  that  the 
Commission  develop  a  standardized 
form  to  facilitate  their  assembly  of 
children's  programming  reports,  which 
they  are  required  to  do  under  our 
current  rules.  See  Report  and  Order, 
K  R9  and  n.  174  supra.  So  that  the 
reporting  burden  will  be  minimized,  the 
Commission  will  develop  a 
standardized  form  to  be  used  for 
preparing  the  quarterly  children's 
programming  reports.  We  believe  that 
the  standardized  form  will  make 
compliance  with  the  reporting 
requirements  easier  and  less 
burdensome  for  all  entities,  including 
small  entities.  See  Report  and  Order, 
<|«}(Sg_72. 

1U3  With  regard  to  licensees 
publicizing  the  availabiUty  and  location 
of  the  programming  reports,  we  believe 
that  this  requirement  should  not  be 
burdensome  on  small  entities  because 
we  do  not  prescribe  the  manner  in 
which  licensees  are  to  pubUcize  the 
fivailability  and  location  of  the  reports, 
but  allow  the  licensees  flexibility  to  do 
so  in  an  appropriate  manner.  Therefore, 
hcensees  may  choose  to  fulfill  the 
requirement  in  a  manner  that  is  least 
burden.some  to  them,  provided  they  do 
so  in  an  appropriate  maimer. 

104.  Our  new  rules  also  require 
commercial  television  licensees  to 
designate  a  liaison  for  children's 
programming  and  to  include  the  name 
and  method  of  contacting  that 
individual  in  the  station's  children's 
progranuning  reports.'^  Licensees 
already  employ  sufficient  staff  in  order 
to  maintain  the  children's  programming 
reports  '^  and  letters  received  from  the 
public  in  their  public  inspection  files,  as 
required  by  our  current  regulations." 
Thus,  we  do  not  expect  that  the  new 
requirement  for  designation  of  a  liaison 
will  impose  a  significant  additional 


'^A»  noted  earlier,  noncommercial  educational 
television  licensees  are  exempt  from  this 
requirement. 

"NPRM.  60  FR  20586;  47  CFR§  73.1202.     ♦ 
"47  CFR  §73.1202.  Conunercial  sUtions  are 
required  to  maintain  a  number  of  other  reports, 
records,  and  applications  in  their  public  inspection 
file  as  well.  See  id.  at  5  73.3526. 
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burden  on  licensees.  The  rules  do  not 
require  that  a  new  or  additional 
employee  be  hired  to  perform  this 
function,  and  we  believe  that  it  is 
reasonable  to  require  licensees  to 
designate  a  liaison  for  children's 
programming  since  someone  at  each 
station  must,  as  a  practical  matter,  be 
responsible  for  carrying  out  the 
broadcaster's  responsibility  under  the 
CTA  to  air  children's  educational 
television  programming,  hi  addition, 
our  rules  place  no  limitations  on  the 
licensee's  discretion  in  assigning  the 
liaison  function  and  determining  how  it 
will  be  carried  out. 

2.  DeHnition  of  "Specifically  Designed" 
Programming 

105.  The  CTA  requires  the 
Commission  to  consider  the  extent  to 
which  a  broadcaster  has  "served  the 
educational  and  informational  needs  of 
children  through  the  licensee's  overall 
programming,  including  programming 
specifically  designed  to  serve  such 
needs."  We  determined  that  we  should 
adopt  a  definition  of  programming 
specifically  designed  to  serve  children's 
educational  and  informational  needs  (or 
"core  programming")  because  our 
current  definition  is  very  broad,  does 
not  distinguish  between  general 
audience/entertainment  programs  and 
programs  that  are  specifically  designed 
to  educate  and  infom,  and  does  not 
provide  licensees  with  sufficient 
guidance  regarding  their  obligation  to 
air  "specifically  designed" 
programming  as  required  by  the  CTA. 
The  definition  is  designed  to  be 
sensitive  to  our  concerns  that  the  rules 
be  explicit,  clear,  simple,  and  fair  and 
that  they  afford  clear  guidance  to 
licensees  as  to  their  obligations  under 
the  CTA. 

106.  In  adopting  the  defiiution,  we 
attempted  to  minimize  regulatory 
burdens  and  economic  impact  on  small 
entities.  For  example,  the  Commission 
rejected  a  proposal  advanced  by  several 
commenters  that  licensees  be  required 
to  consuh  with  educational  experts  in 
order  for  a  program  to  qualify  as  core 
programming.  Report  and  Order,  f  90. 
The  Commission  rejected  this  proposal 
in  order  to  minimize  burdens  on  our 
licensees.  An  element  of  our  core 
programming  definition  is  the 
requirement  that  commercial  television 
licensees  specify  in  writing  in  their 
children's  programming  report  the 
educationsd  and  informational  objective 
of  a  core  program  as  well  as  its  target 
child  audience.  While  we  recognize  this 
element  of  the  revised  definition  may 
impose  an  additional  paperwork  burden 
on  commercial  licensees,  we  conclude 
that  the  burden  is  outweighed  by  the 


benefits  of  the  proposal.  See  Report  and 
Order.  11  91-95  The  description  of  a 
program's  educational  objective  does 
not  have  to  be  lengthy,  and  we  do  not 
require  that  the  description  be  prepared 
by  an  expert. 

3.  Processing  Guideline 

107.  We  adopt  a  three-hour  per  week 
safe  harbor  processing  guideline.  A 
processing  guideline  is  consistent  writh 
the  text  of  the  CTA  and  with  the  First 
Amendment,  and  we  conclude  that  our 
current  ad  hoc  approach  provides 
inadequate  guidance  to  licensees  and 
Commission  staff.  Under  the  new 
processing  guideline  adopted,  we  would 
permit  staff  approval  of  the  children's 
programming  portion  of  the  renewal 
application  where  the  three-hour 
benchmark  is  met.  A  mea.sure  of 
flexibility  is  afforded  to  licensees, 
including  small  businesses,  since  a 
licensee  falling  somewhat  short  of  this 
benchmark  could  still  receive  staff 
approval  based  on  a  showing  that  it  has 
aired  a  package  of  different  types  of 
educational  and  informational 
programming  that,  while  containing 
somewhat  less  than  three  hours  per 
week  of  core  programming, 
demonstrates  a  level  of  commitment  to 
educating  and  informing  children  that  is 
at  least  equivalent  to  airing  three  hours 
per  week  of  core  programming.  In  this 
regard,  specials,  PSAs,  short-form 
programs  and  regularly  scheduled  non- 
weekly  shows  with  a  significant 
purpose  of  educating  and  informing 
children  can  count  toward  the  three 
hour  per  week  processing  guideline. 
Renewal  applications  that  do  not  meet 
these  criteria  will  be  referred  for 
consideration  to  the  Commission,  where 
they  will  have  a  full  opportunity  to 
demonstrate  compliance  with  the  CTA. 
Such  applicants  may  be  able  to 
demonstrate  compliance,  for  example, 
by  relying  in  part  on  sponsorship  of  core 
educational  and  informational  programs 
on  other  stations  in  the  market  that 
increases  the  amount  of  core 
educational  and  informational 
programming  on  the  station  airing  the 
sponsored  program  and/or  on  special 
nonbroadcast  efforts  that  enhance  the 
value  of  children's  educational  and 
informational  television  programming. 
A  processing  guideline  is  consistent 
with  the  text  of  the  CTA  that  the 
Commission  "consider  the  extent"  to 
which  licensees  serve  the  'educational 
and  informational  needs  of  children 
through  the  licensee's  overall 
programming,  including  programming 
specifically  designed  to  serve  such 
needs."  Report  and  Order,  H  120-130. 

108.  In  adopting  this  guideline,  the 
Commission  seeks  to  minimize  the 
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regulatory  burdens  and  economic 
impact  on  licensees,  including  small 
businesses,  by  delegating  authority  to 
the  Mass  Media  Bureau  to  approve 
Categorv  A  or  Categorv'  B  renewal 
applications.  See  Report  and  Order, 
11 120-34.  Additionally,  the 
Commission  allows  broadcasters 
scheduling  flexibility  by  adopting  a  per- 
week  rather  than  a  per-day  safe  harbor 
and  by  permitting  the  three-hour 
benchmark  to  be  averaged  over  a  six- 
month  period,  and  further  attempts  to 
minimize  the  economic  impact  by 
allowing  repeats  and  reruns  of  core 
programming  to  be  counted  toward 
fulfillment  of  the  three-hour  guideline. 

109  With  respect  to  network 
affiliates,  we  expect  that  networks,  as 
they  have  m  the  past,  will  provide 
programming  and  compliance 
information  to  their  affiliates  so  that, 
regardless  of  revenues,  the  burden  on 
network-affiliated  stations  will  be 
minimized.  Indeed,  as  noted  in  i  132  of 
the  Report  and  Order.  Westinghouse 
Electric  Corporation  has  announced  that 
it  will  provide  three  hours  per  week  of 
children's  educational  programming 
over  the  CBS  network  and  on  its  owned 
and  operated  stations  by  the  fall  1997 
season.  Further,  we  assume  that  the 
three-hour  per  week  guideline  will  not 
be  burdensome  because,  as  the  National 
Association  of  Broadcasters  ("NAB") 
reports,  broadcasters  today  air  an 
average  of  more  than  four  hour  per  week 
of  total  educational  and  informational 
programming  under  the  CTA.  See 
Report  and  Order.  %  40.  Even  though 
that  figure  may  be  inflated  by  the 
inclusion  of  some  programming  that 
may  not  qualify  under  the  definition  of 
core  programming,  it  suggests  that  a 
three-hour  processing  guideline  is  a 
reasonable  level  that  should  not  be 
particularly  difficult  for  broadcasters  to 
achieve. 

110.  The  Commission  considered  but 
did  not  adopt  two  alternative  options  to 
the  processing  guideline:  (1) 
Commission  monitoring  of  the  amount 
of  educational  and  informational 
programming  on  the  air  during  a  period 
of  time  following  the  adoption  of 
measures  to  improve  the  flow  of 
programming  information  to  the  public 
and  a  definition  of  core  programming; 
and  (2)  adoption  of  a  programming 
standard  that  would  require 
broadcasters  to  air  a  specified  average 
number  of  hours  of  programming 
specifically  designed  to  serve  the 
educational  and  informational  needs  of 
children.  The  rule  adopted  furthers  the 
goal  of  making  the  Commission's  rules 
and  processes  as  clear,  efficient,  and  fair 
as  possible,  while  affording  licensees 
discretion  to  augment  their  core 


programming  responsibility  with 
program  sponsorship  or  other 
exceptional  programming  efforts, 

111.  The  Commission  concludes  that 
the  option  chosen  strikes  the 
appropriate  balance  between  the  need 
for  certainty  and  flexibility  in  enforcing 
the  CTA  and  is  thus  preferable  to  both 
the  monitoring  and  programming 
standard  proposals  set  forth  in  the 
NPRM.  It  should  be  noted  that  the 
option  chosen,  a  processing  standard,  is 
less  burdensome  and  affords  licensees, 
including  small  businesses,  greater 
flexibility  than  if  the  Commission  had 
imposed  a  programming  standard. 
Based  on  the  record,  the  Commission 
does  not  believe  that  three  hours  of 
educational  programming  would  be 
difficult  for  most  broadcasters  to 
achieve.  While  mere  monitoring  might 
be  less  burdensome  than  a  processing 
guideline,  the  Commission  concludes  in 
the  Report  and  Order  that  it  is 
inadvisable  to  process  renewals  under 
the  CTA  without  some  quantitative 
guidelines  that  are  published  in  advance 
to  provide  licensees  notice  as  to  means 
by  which  they  can  fulfill  their  CTA 
obligations. 

112.  Finally,  the  Commission  will 
revise  its  license  renewal  form  to  reflect 
the  new  three  hour  core  programming 
processing  guideline.  To  minimize  the 
regulatory  burden  and  economic  impact 
on  broadcasters,  including  small 
businesses,  they  will  be  able  to 
demonstrative  compliance  either  by 
checking  a  box  and  providing 
supporting  information  indicating  that 
they  have  aired  an  average  of  three 
hours  per  week  of  core  programming  or 
by  showing  that  they  have  aired  a 
package  of  different  types  of  educational 
and  informational  programming  that, 
while  containing  somewhat  less  than 
three  hours  per  week  of  core 
programming,  demonstrates  a  level  of 
commitment  to  educating  and  informing 
children  that  is  at  least  equivalent  to 
airing  three  hours  per  week  of  core 
programming.  In  revising  the  renewal 
form,  we  will  seek  to  minimize  the 
reporting  burden  on  Hcensees,  including 
small  businesses,  by,  for  example, 
permitting  them  to  rely  on  the 
children's  programming  reports  they 
have  previously  prepared. 

F.  Report  to  Congress 

113.  The  Secretary  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis  along  with  this  Report  and 
Order  in  a  report  to  Congress  pursuant 
to  Section  251  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  codified  at  5  U.S.C.  Section 
801(a)(1)(A).  A  copy  of  this  FRFA  will 


also  be  published  in  the  Federal 
Register. 

Ordering  Clauses 

114.  Accordingly,  it  is  Ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  4  (i)  &  (j),  303(r),  308.  and  403 
of  the  Communications  Act  of  1934,  47 
U.S.C.  154  (i)  &  (j),  303(r),  308.  403,  as 
amended,  and  the  Children's  Television 
Act  of  1990,  47  U.S.C  303b(a).  303b(b), 
and  394,  Part  73  of  the  Commission's 
Rules,  47  CFR  Part  73  IS  AMENDED  as 
set  forth  below.  The  rule  changes  to 
Sections  73.673.  73.3526(a)(8)(iii).  and 
73.3500,  47  CFR  §§  73.673, 
73.3526(a)(8)(iii),  73.3500,  shall  take 
effect  on  January  2, 1997,  subject  to 
0MB  approval  under  the  Paperwork 
Reduction  Act.  Appropriate  public 
notice  will  be  given  upon  OMB's  action 
to  confirm  this  effective  date.  The  rule 
changes  to  Sections  73.671  and  73.672, 
47  CFR  §§  73.671,  73.672.  shall  take 
effect  on  September  1, 1997. 

115.  It  is  further  ordered  that  the  new 
or  modified  paperwork  requirements 
contained  in  this  Report  and  Order 
(which  are  subject  to  approval  by  the 
Office  of  Management  and  Budget)  will 
go  into  effect  upon  OMB  approval. 

1 16.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No,  96-354, 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 

117.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Fart  73 

Television. 
Federal  Communications  Commission 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1S4,  303,  334. 

2.  Section  73.671  is  amended  by 
removing  the  Note  following  the 
section,  revising  paragraph  (a),  and  by 
adding  paragraph  (c)  and  Notes  1  and  2 
to  read  as  follows: 
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§  73.671     Educational  and  informational 
programming  for  children. 

[a]  Each  commercial  and 
noncommercial  educational  television 
broadca.st  station  licensee  has  an 
obligation  to  serve,  over  the  term  of  its  *" 
license,  the  educational  and 
informational  needs  of  children  through 
both  the  licensee's  overall  programming 
and  programming  specincally  designed 
to  serve  such  needs. 
•        «        *        *        * 

(c)  For  purposes  of  this  section, 
educational  and  informational 
television  programming  is  any 
television  programming  that  furthers  the 
educational  and  informational  needs  of 
children  16  years  of  age  and  under  in 
any  respect,  including  the  child's 
intellectual/ cognitive  or  social/ 
emotional  needs.  Programming 
specifically  designed  to  serve  the 
educational  and  informational  needs  of 
children  ("Core  Programming")  is 
educational  and  informational 
programming  that  satisfies  the  following 
additional  criteria: 

(1)  It  has  serving  the  educational  and 
informational  needs  of  children  ages  16 
and  under  as  a  significant  purpose; 

(2)  It  is  aired  between  the  hours  of 
7:00  a.m.  and  10:00  p.m.; 

(3)  It  is  a  regularly  scheduled  weekly 
proCTam; 

(4)  It  is  at  least  30  minutes  in  ien^h; 

(5)  The  educational  and  infoimational 
objective  and  the  target  child  audience 
are  specified  in  writing  in  the  licensee's 
(Children  s  Television  Programming 
Report,  as  described  in 
§73.3526(a)(8){iii);and 

(6)  Instructions  for  listing  the  program 
as  educational/ informational,  including 
an  indication  of  the  age  group  for  which 
the  program  is  intended,  are  provided 
by  the  licensee  to  publishers  of  program 
guides,  as  described  in  §  73.673(b). 

Note  1  to  §  73.671:  For  purposes  of 
determining  under  this  section  whether 
programming  has  a  significant  purpose  of 
serving  the  educational  and  informational 
needs  of  children,  the  Commission  will 
ordinarily  rely  on  the  good  faith  judgments 
of  the  licensee.  Commission  review  of 
compliance  with  that  element  of  the 
definition  will  be  done  only  as  a  last  resort. 

Note  2  to  §  73.671:  The  Commission  will 
use  the  following  processing  guideline  in 
assessing  whether  a  television  broadcast 
licensee  has  complied  with  the  Children's 
Television  Act  of  1990  ("CTA").  A  licensee 
that  has  aired  at  least  three  hours  per  week 


of  Core  Programming  (as  defined  in 
paragraph  (c)  of  this  section  and  as  averaged 
over  a  six  month  period)  will  he  deemed  to 
have  satisfied  its  obligation  to  air  such 
programming  and  shall  have  the  CTA  portion 
of  its  license  renewal  application  approved 
by  the  Commission  staff.  A  licensee  will  also 
be  deemed  to  have  satisfied  this  obligation 
and  be  eligible  for  such  staff  approval  if  the 
licensee  demonstrates  that  it  has  aired  a 
package  of  different  types  of  educational  and 
informational  programming  that,  while 
containing  somewhat  less  than  three  hours 
per  week  of  Core  Programming,  demonstrates 
a  level  of  commitment  to  educating  and 
informing  children  that  is  at  least  equivalent 
to  airing  three  hours  per  week  of  Core 
Programming.  In  this  regard,  specials,  PSAs, 
short-form  programs,  and  regularly 
scheduled  non-weekly  programs  with  a 
significant  purpose  of  educating  and 
informing  children  can  count  toward  the 
three  hour  per  week  processing  guideline. 
Licensees  that  do  not  meet  these  processing 
guidelines  will  be  referred  to  the 
Commission,  where  they  will  have  full 
opportunity  to  demonstrate  compliance  with 
the  CTA  {e.g.,  by  relying  in  part  on 
sponsorship  of  core  educational/ 
informational  programs  on  other  stations  in 
the  market  that  increases  the  amount  of  core 
educational  and  informational  programming 
on  the  staUon  airing  the  sponsored  program 
and/or  on  special  nonbroadcast  efforts  which 
enhance  the  value  of  children's  educational 
and  informational  television  programming). 

§  73.672    [R«moved  and  Reserved] 

3.  Section  73.672  is  removed  and 
reserved. 

4.  New  Section  73.673  is  added  to 
read  as  follows: 

$73,673    Public  infonnation  initiatives 
regarding  educational  ano  informational 
programming  for  chiidren 

(a)  Each  commercial  television 
broadcast  licensee  shall  identify 
programs  specifically  designed  to 
educate  and  inform  children  at  the 
beginning  of  the  program,  in  a  form  that 
is  in  the  discretion  of  the  licensee. 

(b)  Each  commercial  television 
broadcast  station  licensee  shall  provide 
information  identifying  programming 
specifically  designed  to  educate  and 
inform  children  to  publishers  of 
program  guides.  Such  information  shall 
include  an  indication  of  the  age  group 
for  which  the  program  is  intended. 

5.  Section  73.3526(a)(8)(iii)  is  revised 
to  read  as  follows: 

§73.3526    Local  public  inspection  file  of 
commercial  stations. 

(a)*   *   * 


(8)(i)*    *    * 
(ii)  *  *  * 

(iii)  For  commercial  TV  broadcast 

stations,  on  a  quarterly  basis,  a 
completed  Children's  Television 
Programming  Report  ("Report"),  on  FCC 
Form  398.  reHecting  efforts  made  by  the 
licensee  during  the  preceding  quarter, 
and  efforts  planned  for  the  next  quarter, 
to  serve  the  educational  and 
informationa!  needs  of  children.  The 
Report  for  each  quarter  is  to  be  filed  by 
the  tenth  day  of  the  succeeding  calendar 
quarter.  The  Report  shall  identify  the 
licensee's  educational  and  informational 
programming  efforts,  including 
programs  aired  by  the  station  that  are 
specifically  designed  to  serve  the 
educational  and  informational  needs  of 
children,  and  it  shall  explain  how 
programs  identified  as  Core 
Programming  meet  the  definition  set 
forth  in  §  73.671(c).  The  Report  shall 
include  the  name  of  the  individual  at 
the  station  responsible  for  collecting 
comments  on  the  station's  compliance 
with  the  Children's  Television  Act,  and 
it  shall  be  separated  from  other 
materials  in  the  public  inspection  file. 
Licensees  shall  publicize  in  an 
appropriate  manner  the  existence  and 
location  of  these  Reports.  For  an 
experimental  period  of  three  years, 
licensees  shall  file  these  Reports  with 
the  Commission  on  an  annual  basis,  i.e., 
four  quarterly  reports  filed  jointly  each 
year,  preferably  in  electronic  form. 
These  Reports  shall  be  filed  with  the 
Commission  on  lanuarv  10,  1998, 
January  10,  1999,  and  January  10,  2000. 
*        •        *         *        * 

6.  Section  73.3500  is  amended  by 
adding  entry  398  in  numerical  order  to 
read  as  follows: 

§73.3500    Application  and  report  forms. 


Fomi 
num- 

t>er 


Title 


398  ...    Children's    Television    Programming 
Report. 

[PR  Dor.  96-21798  Filed  8-26-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

RIN0563-AB52 

Common  Crop  Insurance  Regulations; 
ELS  Cotton  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Extra  Long  Staple  (ELS)  Cotton  Crop 
Insurance  Provisions.  The  intended 
effect  of  this  action  is  to  provide  pohcy 
changes  to  better  meet  the  needs  of  the 
insured. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
September  26.  1996  and  will  be 
considered  when  the  rule  is  to  be  made 
final.  The  comment  period  for 
information  collection  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  October  25,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
U.S.  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131. 
Written  comments  will  be  available  for 
public  inspection  and  copying  in  room 
0324,  South  Building,  14th  and 
Independence  Avenue,  S.W., 
Washington,  D.C.,  8:15  a.m.-5:45  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  FCIC,  at 
9435  Holmes  Road,  Kansas  City,  MO 
64131,  telephone  (816) 926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 


(USDA)  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
e^ectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
March  1,1999. 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
summary,  the  analysis  finds  that  the 
expected  benefits  of  this  action 
outweigh  the  costs.  Clarification  of  the 
provisions  and  administrative  changes 
that  simplify  program  operations  will 
benefit  producers,  FCIC,  and  insurance 
providers. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  the  these 
regulations  were  previously  approved 
by  0MB  pursuant  ta  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  under  0MB  control  number 
0563-0003  through  September  30,  1998. 

The  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 
clearance  by  the  0MB  under  the 
provisions  of  44  U.S.C.  chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
ELS  Cotton  Crop  Provisions."  The 
information  to  be  collected  includes:  a 
crop  insurance  acreage  report,  an 
insurance  application,  and  a  continuous 
contract.  Information  collected  from  the 
acreage  report  and  application  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  ELS  cotton 
that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  insurance  company 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 


collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  p>er  response  for  each  of 
the  3.6  responses  from  approximately 
1,755.015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FQC  is  soliciting  comments  for  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  Bonnie 
Hart.  Advisory  and  Corporate 
Operations  Staff.  Regulatory  Review 
Group.  Farm  Service  Agency,  P.O.  Box 
2415,  Ag  Box  0570,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20013- 
2415.  Telephone  (202)  690-2857.  Copies 
of  the  information  collection  may  be 
obtained  from  Bonnie  Hart  at  the  above 
stated  address. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandate 
Reform  of  1995  (UMRA),  Pub.  L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  LMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  of  state,  local,  or 
tribal  govermnents,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
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FCIC  to  identify-  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  amd  tribal  governments  or 
the  private  sector  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  If  the  insured 
elects  to  use  actual  records  of  acreage 
and  production  as  the  basis  for  the 
production  guarantee,  the  insured  may 
elect  to  report  this  information  on  a 
yearly  basis  This  regulation  does  not 
alter  those  requirements.  Therefore,  the 
amount  of  work  required  of  the 
insurance  companies  and  FSA  offices 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  insured.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared 

Federal  Assistance  Program 

This  program  is  Hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  subpart  V,  published  at  48  FR 
29115,  Jime  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  in  7  CFR  parts  1 1  and  780 
must  be  exhausted  before  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FQC  proposes  to  amend  the  Conmion 
Crop  Insurance  Regulations  (7  CFR  part 
457)  by  revising  7  CFR  §457.105 
effective  for  the  1997  and  succeeding 
crop  years.  The  principal  changes  to  the 
provisions  for  insuring  ELS  cotton  are  as 
follows: 

1.  Section  1 — Specify  that  the  yield 
conversion  factor  normally  appUed  to 
non-irrigated  skip-row  cotton  acreage 
will  not  be  used  if  the  land  between  the 
rows  of  cotton  is  planted  to  any  other 
spring  crop.  Current  regulations  specify 
that  the  yield  conversion  factor  cannot 
be  applied  if  the  land  between  the  rows 
of  cotton  is  planted  to  any  crop.  This 
conflicts  with  the  definition  of  "skip- 
row"  in  section  l{o)(l),  which  allows  a 
planting  pattern  of  alternating  rows  of 
cotton  and  land  planted  to  another  crop 
planted  the  previous  fall.  Change 
"Agricultural  Stabilization  and 
Conservation  Service"  to  "Farm  Service 
Agency  (FSA)"  to  conform  with  the 
United  States  Department  of  Agriculture 
Reorganization  Act  of  1994.  Amend  the 
definition  of  "written  agreement"  to 
remove  the  substantive  provisions. 

2.  Section  2(d)(1)  and  (2) — change 
"ASCS"  to  "FSA". 

3.  Section  2(d)(2)— Clarify  unit 
division  for  non-irrigated  comers  of 
center  pivot  irrigation  systems. 


4.  Section  5 — Change  the  cancellation 
and  termination  dates  of  March  15  to 
February  28  for  all  states  except  New 
Mexico.  This  change  is  necessan'  to 
comply  with  the  requirement  of  the 
Federal  Crop  Insurance  Reform  Act  of 
1994  that  moved  the  sales  closing  dates 
for  spring  planted  crops  30  days  earUer. 
The  present  cancellation  and 
termination  dates  of  March  15  for  New 
Mexico  will  remain  the  same  because 
the  date  has  already  been  moved  30 
days  earlier  in  the  1995  crop  vear. 

5.  Section — Move  the  substantive 
provisions  for  providing  insurance 
coverage  by  written  agreement  from 
section  l(qj  to  this  new  section  for 
clarification. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  ELS  Cotton, 
Reporting  and  recordkeeping 
requirements 

Proposed  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  {7  U.S.C.  1501  et  seq.].  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations.  (7  CFR  part 
457).  effective  for  the  1997  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  457— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows; 

Authority:  7  U.S.C.  1506(1)  and  1506(p). 

2.  Section  457.105  is  amended  by 
revising  subsection  l(j)  as  follows: 

§  457.105    Extra  long  staple  cotton  crop 
insurance  provisions. 

•  *         »         ♦        * 

1.  Definitions 

•  •         *         •         • 

(j)  Planted  acreage — Land  in  which  seed 
has  been  placed  by  a  machine  appropriate  for 
the  insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  which  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Cotton  must  be 
planted  in  rows  to  be  considered  planted. 
Planting  in  any  other  manner  will  be 
considered  as  a  failure  to  follow  recognized 
good  farming  practices  and  any  loss  of 
production  will  not  be  insured  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement  to  insure  such  crop. 
The  yield  conversion  factor  normally  applied 
to  non-irrigated  skip-row  cotton  acreage  will 
not  be  used  if  the  land  between  the  rows  of 
cotton  is  planted  to  any  other  spring  planted 
crop. 

•  *         *         *         » 

3.  In  §457.105,  Section  l(o)(2)  is 
revised  to  read  as  follows: 
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(D*  *  * 

(2)  Qualifies  as  a  skip-row  planting  pattern 
as  defined  by  the  Farm  Strxice  Agency 
(FSA). 
***** 

4.  In  §  457.105,  Section  l(q)  is  revised 
to  read  as  follows: 

***** 

(q)  Written  agreement— A  written 
document  that  alten  designated  terms  of  a 
policy  in  accordance  with  section  13. 
***** 

5.  In  §457.105,  Section  2(d)(1)  is 
amended  by  removing  "ASCS"  and 
inserting  m  its  place  "FSA." 

6.  In  §  457.105,  Section  2(d)(2)  is 
revised  to  read  as  follows: 

2.  Unit  Division 
«        *        *        •        » 

(d)*  •  • 

(D*  *  * 

(2)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-Irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  that  the 
comers  of  a  field  in  which  a  center  pivot 
irrigation  system  is  used  will  be  considered 
as  irrigated  acreage  if  separate  acceptable 
records  of  production  from  the  comers  are 
not  provided.  If  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is  used 
do  not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  considered  part  of 
the  unit  containing  the  irrigated  acreage. 
However,  non-irrigated  acreage  that  is  not  a 
part  of  a  field  in  which  a  center-pivot 
irrigation  system  is  used  may  qualify  as  a 
separate  optional  unit  provided  that  all  other 
requirements  of  this  section  are  met 
***** 

7.  In  §  457.105,  Section  5  is  revised  to 
read  as  follows: 

***** 

5.  Cancellation  and  Termination  Dates 
In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Common  Crop  Insurance  Policy  (§457.8),  the 
cancellation  and  termination  dates  are: 


States 

Cancellation  and  ter- 
mination—dates 

New  Mexico 

March  15 

All  other  States 

Fet>niary  28 

8.  In  §  4S7.105,  Section  13  is  added  to 
read  as  follows: 


13,  Written  Agreemer.t 

Designated  terms  of  this  policy  may  be 
altered  by  wntten  agreement.  The  following 
conditions  will  apply: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e). 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  the  insurance  provider  and  the 
insured  that  will  be  in  effect  if  the  written 
agreement  is  not  approved. 

(c)  If  approved,  the  written  agreement  must 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election. 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year.  If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy. 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington  D.C.,  on  August  20, 
1996. 

Kenneth  0.  AcWerman, 
Manager.  Federal  Crop  Insurance 
Corporation. 
[FR  Doc  96-21623  Filed  8-26-96;  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFR  Part  430 
RIN  1904-AAS3 

Energy  Conservation  Program  for 
Consumer  Products 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  Availability. 

summary:  The  Department  of  Energy 
today  gives  notice  that  copies  of  the 
draft  "Product  Data  Sheets  for  Standards 
Rulemakings  Priority  Setting"  are 
available  for  comment.  The  draft  data 
sheets  provide  the  priority  level  and 
rationale,  schedule,  and  pertinent 
information  on  the  products  covered  by 
the  Office  of  Codes  and  Standards 
(OCS).  Comments  will  be  used  to  set  the 
priority  and  schedule  for  the  appliance 
standards  program,  which  will  be 
published  in  the  Administration's 
Regulatory  Agenda.  The  priorities  will 
help  OCS  allocate  resources  to  meet  its 
mission. 


DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by 

September  9,  1996. 

ADDRESSES:  A  copy  of  the  data  sheets 
entitled  'Product  Data  Sheets  for 
Standards  Rulemakings  Priority  Setting" 
may  be  obtained  from:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  EE— 43, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-7574.  This  document  may  be 
read  at  the  DOE  Freedom  of  Information 
Reading  Room,  U.S.  DOE,  Forrestal 
Building,  Room  lE-190,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

Written  comments,  10  copies,  are  to 
be  submitted  to;  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  "Product  Data 
Sheets  for  Standards  Rulemakings 
Priority  Setting,"  Forrestal  Building, 
EE-43,  Room  lJ-018, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Ms.  Sandy  Beall,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  U.S. 
Department  of  Energy,  Mail  Station  EE- 
43,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0121.  (202)  586- 
7574. 

SUPPLEMENTARY  INFORMA'IOH:  The 
Department  of  Energy  s  appliance 
standards  program  is  conducted 
pursuant  to  Title  m.  Part  B  of  the  Energy 
PoUcy  and  Conservation  Act,  as 
amended  (EPCA).  42  U.S.C.  §§6291- 
6309.  In  1987,  EPCA  was  amended  to 
establish  by  law  national  efficiency 
standards  for  certain  appliances  and  a 
schedule  for  DOE  to  conduct 
rulemakings  to  periodically  review  and 
update  these  standards.  National 
Appliance  Energy  Conservation  Act. 
Pub.  L.  100-12  (1987).  The  products 
covered  by  these  standards  included 
refrigerators  and  freezers,  room  air 
conditioners,  central  air  conditioners 
and  heat  pumps,  water  heaters, 
furnaces,  dishwashers,  clothes  washers 
and  dryers,  direct  heating  equipment, 
ranges  and  ovens,  and  pool  heaters.  In 
1988,  EPCA  was  amended  to  include 
fluorescent  lamp  ballasts.  National 
AppUance  Energy  Conservation  Act 
Amendments  of  1988,  Pub.  L.  100-357 
(1988).  In  conducting  the  rulemakings  to 
update  the  standards,  the  Secretary  of 
Energy  is  to  set  standards  at  levels  that 
achieve  the  maximum  improvement  in 
energy  efficiency  that  is  technologically 
feasible  and  economically  justified. 
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The  Energy  Policy  Act  of  1992 
(EPACT)  further  amended  EPCA  to 
expand  the  coverage  of  the  standards 
program  to  include  certain  commercial 
and  industrial  equipment,  including 
commercial  heating  and  air- 
conditioning  equipment,  water  heaters, 
certain  incandescent  and  fluorescent 
lamps,  distribution  transformers,  and 
electric  motors.  Energy  Policy  Act  of 
1992.  Pub.  L.  102-486  (1992).  EPACT 
also  established  maximum  water  flow- 
rate  requirements  for  certain  plumbing 
products  and  provided  for  voluntary 
testing  and  consumer  information 
programs  for  office  equipment, 
luminaires,  and  windows. 

EPCA  also  provides  for  DOE  to 
establish  test  procedures  to  be  used  in 
determining  compliance  with  efficiency 
standards.  These  test  procedures  are 
revised  periodically  to  reflect  new 
product  designs  or  technologies. 
As  prescribed  by  EPCA,  energy 
efficiency  standards  are  established  by  a 
three-phase  public  process:  Advance 
Notice  of  Proposed  Rulemaking 
(ANOPR),  Notice  of  Proposed 
Rulemaking  (NOPR),  and  Final  Rule. 
The  process  to  develop  test  procedures 
is  similar,  except  that  an  Advance 
Notice  is  not  required. 

On  July  15,  1996,  the  Department 
published  a  final  rule  that  outlines  the 
procedures,  and  policies  that  will  guide 
DOE  as  it  works  with  stakeholders  to 
establish  new  or  revised  energy 
efficiency  standards  for  consumer 
products.  The  new  process  provides  for 
greater  public  input,  improved 
analytical  approaches  and  encourages 
consensus-based  standards  that 
streamline  the  regulatory  process  and 
reduce  the  time  and  cost  of  developing 
standards.  A  key  element  of  the  new 
process  is  the  involvement  of 
stakeholders  in  the  priority  setting  of 
the  products  to  increase  the 
predictability  of  the  rulemaking 
timetable. 

A  workshop  was  held  on  June  14, 
1996,  to  discuss  the  criteria  to  be  used 
in  planning  and  prioritizing  future 
rules,  and  review  of  the  draft  product 
data  sheets  to  be  used  to  develop  a 
priority  ranking  for  the  products.  To 
assist  in  the  development  of  the 
priorities,  DOE  developed  data  sheets 
for  each  product.  Once  DOE  has 
received  input  from  stakeholders,  the 
priorities  and  schedule  for  the  appliance 
standards  program  will  be  determined. 
The  schedule  will  then  be  published  in 
the  Administration's  Regulatory  Agenda 
in  October  1996. 

Based  on  the  comments  from  the 
workshop  and  written  comments 
received,  DOE  has  revised  the  draft 
product  data  sheets  and  is  making 


available  a  copy  of  said  sheets  for 
standards  rulemakings  priority  setting. 
DOE  will  use  the  revised  data  sheets  to 
determine  the  priority  of  various 
rulemakings  in  the  next  year.  These 
revised  sheets  provide  a  priority, 
schedule  and  rationale  for  each  product. 
The  Department  would  like  your  further 
input  on  the  priorities  before  preparing 
the  Administration's  Regulatory 
Agenda.  The  Regulatory  Agenda  will 
provide  stakeholders  with  the  actions 
and  a  schedule  for  those  actions  that 
DOE  plans  to  accomplish  in  the  next 
year. 

The  priority  levels  will  provide  DOE 
with  guidance  on  which  products  to 
focus  and  allocate  resources  towards. 
For  the  high  priority  products,  DOE 
plans  to  pursue  actively  (meetings  and 
workshops)  and  publish  notices 
(Determinations,  Advance  Notices  of 
Proposed  Rules,  Notices  of  Proposed 
Rules  and/or  Final  Rules)  in  the  next 
year.  For  the  medium  priority  products, 
DOE  plans  to  initiate  work  in  support  of 
rulemakings  in  the  next  year,  for 
example,  conducting  a  screening 
workshop  for  a  standards  rulemakings. 
For  the  low  priority  products,  DOE  does 
not  plan  to  actively  pursue  rulemakings 
in  the  next  two  years.  Work  would  be 
limited  to  basic  technology  investigation 
and  monitoring  of  voluntary  programs. 

Issued  in  Washington,  DC,  on  August  21, 
1996. 

Joseph  Romm, 

Principal  Deputy  Assistant  Secretary.  Energy 

Efficiency  and  Renewable  Energy. 

(PR  Doc.  96-21785  Filed  8-26-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-53-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-80  series  airplanes  and  Model  MD-88 
airplanes.  This  proposal  would  require 
visual/dye  penetrant  and  ultrasonic 
inspections  to  detect  cracks  in  the 


vertical  leg  of  the  rear  spar  lower  cap  of 
the  wings,  and  various  follow-on 
actions.  This  proposal  is  prompted  by 
reports  that,  due  to  improper  torque 
tightening  of  the  attach  studs  of  the  flap 
hinge  fitting,  fatigue  cracks  were  found 
in  the  vertical  leg  of  the  rear  spar  lower 
cap  of  the  wing.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  such  fatigue  cracking,  which,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  loss  of  the  spar 
cap,  and  consequent  damage  to  the  spar 
cap  web  and  adjacent  wing  skin 
structure;  this  condition  could  lead  to 
reduced  structural  integrity  of  the  wing. 
DATES:  Comments  must  be  received  by 
October  7.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
53-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airft-ame  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627.- 
5237;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  96-NM- 
53-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-53-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
fatigue  cracks  found  in  the  vertical  leg 
of  the  rear  spar  lower  cap  of  the  wing 
on  two  McDonnell  Douglas  Model  MD- 
81  airplanes.  One  of  the  airplanes  had 
accumulated  17.354  total  landings,  and 
the  other  airplane  had  acciunulated 
approximately  24.000  total  landings. 
These  fatigue  cracks  ran  out  of  the  lower 
inboard  attach  stud  hole  for  the  inboard 
flap  hinge  fitting  of  the  outboard  flap  at 
station  Xrs=164.000  on  the  left  or  right 
wings.  This  fatigue  cracking  apparently 
is  the  result  of  applying  less  than  the 
required  torque  on  the  attach  studs  of 
the  flap  hinge  fitting,  during  production 
of  these  airplanes.  Fatigue  cracking  in 
the  vertical  leg  of  the  rear  spar  lower 
cap  of  the  wings,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  loss  of  the  spar  cap,  and 
consequent  damage  to  the  spar  cap  web 
and  adjacent  wing  skin  structure;  this 
condition  could  lead  to  reduced 
structural  integrity  of  the  wing. 

Explanation  of  Relevant  Service 

Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Service 
Bulletin  57-184,  Revision  1,  dated 
December  22,  1994.  The  service  bulletin 
describes  procedures  for  performing 
visual/dye  penetrant  and  ultrasonic 
inspections  to  detect  cracks  in  the 
vertical  leg  of  the  rear  spar  lower  cap  of 
the  wings  below  and  in  the  adjacent 
area  of  the  two  lower  attaching  stud 
holte  for  the  inboard  hinge  fitting  of  the 
outboard  flap  at  station  Xrs=164.000. 
For  cases  where  no  cracks  are  detected 
during  inspection,  the  service  bulletin 


describes  procedures  for  either 
tightening  the  four  mounting  studs  of 
the  flap  hinge  fitting  in  the  rear  spar 
caps  (two  studs  in  the  upper  cap  and 
two  studs  in  the  lower  cap)  to 
applicable  torque  value,  or  conducting 
repetitive  visual/dye  penetrant  and 
ultrasonic  inspections.  For  cases  where 
any  crack  is  detected  during  the 
inspection,  the  service  bulletin 
describes  procedures  for  performing  a 
high  frequency  eddy  current  inspection 
to  confirm  existence  of  cracking,  and 
various  follow-on  actions.  (These 
follow-on  actions  include,  among  other 
actions,  replacement  of  the  entire  spar 
cap.  permanent  splice  repair  of  the  spar 
cap,  temporary  repair  of  the  spar  cap, 
and  repetitive  inspections.) 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  visual/dye  penetrant  and 
ultrasonic  inspections  to  detect  cracks 
in  the  vertical  leg  of  the  rear  spar  lower 
cap  of  the  wings  below  and  in  the 
adjacent  area  of  the  two  lower  attaching 
stud  holes  for  the  inboard  hinge  fitting 
of  the  outboard  flap  at  station 
Xrs=164.000.  and  various  follow-on 
actions.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously.  If  any  crack  progression  is 
found  during  any  repetitive  eddy 
current  inspection,  the  repair/ 
replacement  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cqst  Impact 

There  are  approximately  489 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
306  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  26  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is      _, 
estimated  to  be  $477,360,  or  $1,560  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


ReguiaK;r\  Ir.'.pdt  i 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
■Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  96-NM-53-AD. 

Applicability:  Model  DC-9-81  (MD-^1), 
IX:-9-82  (MD-82),  DC-9-«3  (MD-83),  DC- 
9-87  (MD--87)  series  airplanes  and  Model 
MD-88  airplanes,  as  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  57-184, 
Revision  1,  dated  December  22, 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the 
owner/ofwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  the  vertical 
leg  of  the  rear  spar  lower  cap  of  the  wing, 
which  could  lead  to  reduced  structural 
integrity  of  the  wing,  accomplish  the 
following: 

(a)  Perform  visual/dye  penetrant  and 
ultrasonic  inspections  to  detect  cracks  in  the 
vertical  leg  of  the  rear  spar  lower  cap  of  the 
wings  below  and  in  the  adjacent  area  of  the 
two  lower  attaching  stud  holes  for  the 
inboard  hinge  fitting  of  the  outboard  flap  at 
station  Xrs=  164.000,  in  accordance  with 
McDonnell  Douglas  MD-60  Service  Bulletin 
57-184,  Revision  1,  dated  December  22, 
1994;  at  the  time  specified  in  paragraph 
(a)(1),  (a)(2).  (a)(3).  or  (a)(4)  of  this  AD.  as 
applicable. 

(1)  For  airplanes  that  have  accumulated 
less  than  8.000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the 
insfjection  prior  to  the  accumulation  of 
10,000  landings  or  within  3,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  that  have  accumulated 
8,000  or  more  total  landings  but  less  than 
10.000  total  landings  as  of  the  effective  date 
of  this  AD:  Perform  the  inspection  within 
3.000  landings  after  the  effective  date  of  this 
AD. 

(3)  For  airplanes  that  have  accumulated 
10,000  or  more  total  landings  but  less  than 
15,000  total  landings  as  of  the  effective  date 
of  this  AD:  Perform  the  inspection  within 
2,400  landings  after  the  effective  date  of  this 
AD. 

(4)  For  airplanes  that  have  accumulated 
1 5.000  or  more  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the 
inspection  within  1.800  landings  after  the 
effective  date  of  this  AD. 

(b)  Condition  1.  If  no  crack  is  detected 
during  any  inspection  required  by^aragraph 
(a)  of  this  AD,  accomplish  the  requirements 
of  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD, 
in  accordance  with  McDonnell  Douglas  MD- 
80  Service  Bulletin  57-184.  Revision  1,  dated 
December  22. 1994. 

(1)  Condition  7.  Option  1.  Prior  to  further 
flight,  tighten  the  four  mounting  studs  of  the 
flap  hinge  fitting  in  the  rear  spar  caps  (2 
studs  in  the  upper  cap  and  2  studs  in  the 
lower  cap)  to  the  applicable  torque  value,  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  this  tightening  of  the 
mounting  studs  of  the  flap  hinge  fitting 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (b)(2)  of  this  AD. 

(2)  Condition  1.  Option  2.  Repeat  the 
visual/dye  penetrant  and  ultrasonic 
inspections  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  3,000 
landings  until  paragraph  (b)(1)  of  this  AD  is 
accomplished. 


(c)  Condition  2.  If  any  crack  is  detected 
during  any  inspection  required  by  paragraph 
(a)  or  (b)(2)  of  this  AD,  prior  to  further  flight, 
perform  a  high  frequency  eddy  current 
inspection  to  confirm  the  existence  of 
cracking,  in  accordance  with  McDonnell 
Douglas  MI>-«0  Service  Bulletin  57-184, 
.  Revision  1,  dated  December  22, 1994.  After 
this  inspection,  accomplish  the  requirements 
of  either  paragraph  (c)(1),  (c)(2),  or  (c)(3)  of 
this  AD,  as  applicable. 

(1)  If  no  cracking  is  confirmed,  accomplish 
the  requirements  of  either  paragraph  (b;(l) 
("Condition  1.  Option  I"]  or  (b)(2) 
("Condition  1,  Option  2")  of  this  AD. 

(2)  Condition  2,  Option  1.  If  any  cracking 
is  confirmed,  prior  to  further  flight,  replace 
the  entire  spar  cap  or  accomplish  the 
permanent  splice  repair  of  the  spar  cap,  and 
tighten  the  four  mounting  studs  of  the  flap 
hinge  fitting  in  the  rear  spar  caps  (2  studs  in 
the  upper  cap  and  2  studs  in  the  lower  cap) 
to  the  applicable  torque  value,  in  accordance 
with  the  service  bulletin.  Accomplishment  of 
this  tightening  of  the  mounting  studs 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph'  (c)(3)  of  this  AD. 

(3)  Condition  2,  Option  2.  If  cracking  is 
confirmed  and  it  does  not  extend  beyond  the 
location  limits  and  does  not  exceed  the 
maximum  permissible  crack  length  of  2 
inches,  prior  to  further  flight,  accomplish  the 
temporary  repair  modification  of  the  spar  cap 
in  accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  eddy  current 
insf)ection  at  intervals  not  to  exceed  3,000 
landings  until  paragraph  {c)(2)  of  this  AD  is 
accomplished. 

(i)  If  any  crack  progression  is  found  during 
any  repetitive  eddy  current  inspection 
following  accomplishment  of  the  temporary 
repair,  prior  to  further  flight,  contact  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office.  FAA,  Transport  Airplane  Directorate, 
telephone  (310)  627-5237,  fax  (310)  627- 
5210,  to  establish  the  appropriate  repair  or 
replacement  interval. 

Note  2:  Operators  should  note  that,  unlike 
the  recommended  compliance  time  of 
"within  3,000  landings  after  discovery  of    - 
cracking,"  which  is  specified  in  the  service 
bulletin  as  the  time  for  accomplishing  the 
permanent  splice  repair  or  replacement  of  the 
spar  cap,  this  AD  requires  that  operators 
contact  the  FAA  prior  to  further  flight.  The 
FAA  finds  that  the  repair/replacement 
interval  should  be  established  based  on  the 
crack  progression.  Where  there  are 
differences  between  the  AD  and  the  service 
bulletin  in  this  regard,  the  AD  prevails. 

(ii)  If  any  new  crack  is  found  during  any 
repetitive  eddy  current  inspection  following 
accomplishment  of  the  temporary  repair, 
prior  to  further  flight,  accomplish  the 
pensanent  repair  in  accordance  with  the 
service  bulletin. 

(d)  Within  10  days  after  accomplishing  the 
initial  visual/dye  penetrant  and  ultrasonic 
inspections,  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  the  inspection  results 
(both  positive  and  negative  findings)  to  the 
Manager,  Los  Angeles  ACO,  3229  East  Spring 
Street,  Long  Beach.  California  90806-2425; 
telephone  (310)  627-5237;  fax  (310)  627- 
5210.  Information  collection  requirements 


contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
20, 1996. 

Darreil  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  9&-21743  Filed  8-26-96;  8:45  am] 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-«0-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  100,  200,  300,  400,  500, 
600,  and  700  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F27  Mark  100.  200.  300, 
400,  500,  600,  and  700  series  airplanes. 
This  proposal  would  require 
replacement  of  certain  rudder  horn 
assemblies  with  a  new  assembly.  For 
certain  airplanes,  the  proposed  AD  also 
would  require  replacement  of  certain 
rudder  control  rods  with  a  new  rod. 
This  proposal  is  prompted  by  reports  of 
cracked  rudder  horns  and  a  cracked 
rudder  control  rod,  caused  by  impact 
overload.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  an  overload  and  consequent 
cracking  of  the  subject  parts,  which 
could  result  in  reduced  structural 
integrity  of  the  rudder  horn  assembly  or 
loss  of  rudder  control;  this  condition 
could  lead  to  reduced  controllability  of 
the  airplane. 
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DATES:  Comments  must  be  received  by 
October  7, 1996. 

ADDRESSES:  Submit  comments  in 
iriplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
80-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-80-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-80-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  Fokker  Model  F27  Mark  100,  200, 
300,  400,  500,  600,  and  700  series 
airplanes.  The  RLD  advises  it  has 
received  reports  of  cracked  rudder  horns 
and  a  cracked  rudder  control  rod  found 
on  these  airplanes.  Investigation 
revealed  the  cause  of  such  cracking  has 
been  attributed  to  an  impact  overload  on 
the  rudder  horn  assembly.  The  existing 
design  of  the  rudder  horn  assembly 
allows  the  rudder  to  swing  around  in 
heavy  gust  conditions.  The  inertia  of  the 
rudder  swinging  movement  can  cause 
an  impact  overload  when  one  of  the 
rudder  limit  stops  is  hit.  This  condition, 
if  not  corrected,  could  result  in  reduced 
structural  integrity  of  the  rudder  horn 
assembly  or  loss  of  rudder  control,  and, 
consequently,  lead  to  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
F2 7/2 7-1 31.  Revision  1,  dated  June  15, 
1994,  which  describes  procedures  for 
replacement  of  the  rudder  horn 
assembly,  having  part  number  (F/N) 
3401-042-901  or -401,  with  a  new 
rudder  horn  assembly,  having  P/N 
F3402-070-407.  The  new  rudder  horn 
is  made  of  a  stronger  aluminum  alloy 
material.  Additionally,  for  certain 
airplanes,  the  service  bulletin 
recommends  replacement  of  the  rudder 
control  rod,  having  P/N  5233-018-xxx, 
with  a  new  rudder  control  rod,  having 
P/N  F8507-052-403.  The  new  control 
rod  contains  regreasable  bearings  which 
are  less  sensitive  to  seizure.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  94-105  (A), 
dated  August  5, 1994,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusion 

-    This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 


airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  replacement  of  certain  rudder 
horn  assemblies  with  a  new  rudder  horn 
assembly.  For  certain  airplanes,  the 
proposed  AD  also  would  require 
replacement  of  certain  rudder  control 
rods  with  a  new  rudder  control  rod.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  34  Fokker 
Model  F27  Mark  100,  200,  300,  400. 
500,  600,  and  700  series  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  the  rudder 
horn  assembly,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $2,565  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  of  the  rudder 
horn  assembly  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$101,490,  or  $2,985  per  airplane. 

There  currently  are  no  Fokker  Model 
F27  Mark  100,  200,  300,  400,  500.  600, 
or  700  series  airplanes  on  the  U.S. 
Register  that  would  require  the 
replacement  of  the  rudder  control  rod. 
The  only  airplanes  that  would  require 
this  replacement  currently  are  operated 
by  non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  inclusion  of  that 
requirement  in  this  proposed  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  any  of  those  airplanes  (having 
serial  numbers  10102.  and  10105 
through  10165.  inclusive)  be  imported 
and  placed  on  the  U.S.  Register  in  the 
future,  it  would  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  proposed  replacement  of  the  rudder 
control  rod,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $635  per 
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airplane.  Based  on  these  Hgures,  the  cost 
impact  of  the  replacement  of  the  rudder 
control  rod  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $935  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  ot  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  96-NM-80-AD. 


Applicability:  All  Model  F27  Mark  100, 
200.  300,  400.  500.  600.  and  700  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  impact  overload  and 
consequent  cracking  of  the  subject  parts, 
which  could  result  in  reduced  structxiral 
integrity  of  the  rudder  horn  assembly  or  loss 
of  rudder  control,  and.  consequently,  lead  to 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  paragraph  (a)(1) 
and  (a)(2)  of  this  AD,  as  applicable,  in 
accordance  with  Fokker  Service  Bulletin 
F27/27-131,  Revision  1,  dated  June  15, 1994. 

(1)  For  all  airplanes:  Replace  the  rudder 
horn  assembly,  having  part  number  (P/N) 
3401-042-901  or  3401-042-401,  with  a  new 
rudder  horn  assembly,  having  P/N  F3402- 
070-407,  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(2)  For  airplanes  having  serial  numbers 
10102,  and  10105  through  10165  inclusive: 
Replace  the  rudder  control  rod,  having  P/N 
5233-01 8-xxx.  with  a  new  rudder  control 
rod.  having  P/N  F8507-052-403.  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &x»m  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  August 
20   1996 

Darreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-21745  Filed  8-26-96;  8:45  am] 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  96~NM-48-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes  and  Model  Avro  146-RJ 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146  series  airplanes  and  Model  Avro 
146-RJ  series  airplanes.  This  proposal 
would  require  inspections  to  detect 
leakage  of  hydraulic  fluid  from  the  lock 
jack  assemblies  of  the  main  landing  gear 
(MLG),  and  eventual  replacement  of 
those  assemblies  with  new  or 
serviceable  assemblies.  This  proposal  is 
prompted  by  reports  of  leakage  of 
hydraulic  fluid  from  lock  jack 
assemblies  due  to  a  manufacturing 
forging  defect  that  extends  through  the 
wall  of  the  lock  jack  assembly.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  leakage  of 
hydraulic  fluid  from  the  lock  jack 
assemblies  of  the  MLG,  which,  in 
conjunction  with  a  hot  brake,  could, 
cause  a  fire  in  the  MLG  bay. 

DATES:  Comments  must  be  received  by 
October  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
48-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Holding,  Inc.,  Avro 
International  Aerospace  Division,  P.O. 
Box  16039,  Dulles  International  Airport, 
Washington,  DC  20041-6039.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
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1601  Lind  Avenue,  SW.,  Renton, 

Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Backman.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  .■\irpiane  Directorate, 
1601  Lind  Avenue.  SW,,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date, 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-48-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAe  146  series  airplanes  and 
Model  Avro  146-RJ  series  airplanes. 
The  CAA  advises  that  a  batch  of  lock 
jack  assemblies  of  the  main  landing  gear 
(MLG)  has  been  manufactured  with  a 
forging  defect  as  a  result  of  the  use  of 


defective  material  in  the  bodies  of  the 
lock  jack  assemblies.  This  defect 
extends  through  the  wall  of  the  lock  jack 
assembly,  and  allows  the  lock  jack 
assembly  to  leak  hydrauUc  fluid.  The 
discrepant  lock  jack  assemblies  are 
identifiable  by  serial  number.  HydrauUc 
fluid  leaking  from  the  lock  jack 
assembly,  occurring  concurrently  with  a 
hot  brake,  could  resiilt  in  a  fire  in  the 
MLG  bay. 

The  lock  jack  assemblies  of  the  MLG 
installed  on  British  Aerospace  Model 
BAe  146  series  airplanes  are  identical  to 
those  installed  on  British  Aerospace 
Model  Avro  146-RJ  series  airplanes; 
therefore,  both  of  these  models  may  be 
subject  to  this  same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued 
Inspection  Service  Bulletin  SB  32-103, 
Revision  1,  dated  February  22, 1991. 
This  service  bulletin  describes 
procedures  for  identifying  affected  lock 
jack  assemblies  by  serial  number,  and 
provides  procedures  to  repetitively 
inspect  certain  of  those  assemblies  to 
detect  leakage  of  hydraulic  fluid,  and 
replace  the  assemblies  with  a  new  or 
serviceable  assembly,  if  necessary.  The 
service  bulletin  also  describes 
procedures  to  eventually  replace  the 
lock  jack  assemblies  with  a  new  or 
serviceable  assembly  that  does  not 
require  accomplishment  of  the 
inspections  specified  in  this  service 
bulletin.  The  CAA  classified  those 
procedures  in  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


States,  this  AD  is  being  issued  to 
prevent  leakage  of  hydraulic  fluid  from 
the  lock  jack  assemblies  of  the  main 
landing  gear  (MLG),  which,  in 
conjunction  with  a  hot  brake,  could 
cause  a  fire  in  the  MLG  bay.  This  AD 
would  require  an  inspection  to  identify 
affected  lock  jack  assemblies  by  serial 
number.  This  AD  also  would  require 
repetitive  inspections  of  certain  lock 
jack  assemblies  to  detect  leakage  of 
hydraulic  fluid  from  the  lock  jade 
assemblies,  and,  if  leakage  is  detected, 
replacement  of  the  lock  jack  assemblies 
with  new  or  serviceable  assemblies. 
This  AD  also  would  require  eventual 
replacement  of  the  lock  jack  assemblies 
with  new  or  serviceable  assemblies.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

To  accomplish  the  proposed 
inspections  would  take  approximately  1 
work  hour  per  airplane,  per  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  inspections  on 
U.S.  operators  is  estimated  to  be  S3,120, 
or  $60  per  airplane,  per  inspection 
cycle. 

To  accomplish  the  proposed 
replacement  of  the  lock  jack  assembly 
would  take  approximately  1  work  hour 
per  airplane,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  replacement  on  U.S.  operators 
is  estimated  to  be  $3,120,  or  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
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is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Re^,uiatorv  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(gJ,  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  .Aerospa<  e  Resjonal  Aircraft  Limited, 
Avro  International  Aerospace  Division 
(formerly  British  Aerospace,  pic;  British 
Aerospace  Commercial  Aircraft  Limited): 
Docket  96-NM-48-AD. 

Applicability:  Model  BAe  146  series 
airplanes  and  Model  Avro  146-RJ  series 
airplanes  having  lock  jack  assemblies  of  the 
main  landing  gear  as  listed  in  British 
Aerospace  Inspection  Service  Bulletin  SB 
32-103.  Revision  1.  dated  February  22, 1991; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  leakage  of  hydraulic  fluid  from 
the  lock  jack  assemblies  of  the  main  landing 
gear  (MLG).  which,  in  conjunction  with  a  hot 
brake,  could  cause  a  fire  in  the  MLG  bay; 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  verify  the  serial  numt)er  of  all 
lock  jack  assemblies,  part  numt)er 
104275001.  of  the  MLG. 

Note  2:  Verification  may  be  accomplished 
by  a  review  of  appropriate  records. 

(1)  If  no  lock  jack  assembly  has  a  serial 
numt)er  as  listed  in  British  Aerospace 
Inspection  Service  Bulletin  SB  32-103, 
Revision  1,  dated  February  22, 1991,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  any  lock  jack  assembly  has  a  serial 
number  as  listed  in  British  Aerospace 
Inspection  Service  Bulletin  SB  32-103, 
Revision  1.  dated  February  22, 1991,  prior  to 
further  flight,  perform  a  visual  inspection  to 
detect  any  leakage  of  hydraulic  fluid  from  the 
lock  jack  assembly,  in  accordance  with  the 
service  bulletin. 

(i)  If  no  leakage  of  hydraulic  fluid  is 
detected,  thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  30  days,  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished. 

(ii)  If  any  leakage  of  hydraulic  fluid  is 
detected,  prior  to  further  flight,  replace  the 
lock  jack  assembly  with  a  new  or  serviceable 
unit  that  does  not  have  one  of  those  serial 
numbers,  in  accordance  with  the  service 
bulletin. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD.  replace  any  lock  jack  assembly 
having  a  serial  number  listed  in  British 
Aerospace  Inspection  Service  Bulletin  SB 
32-103,  Revision  1.  dated  February  22. 1991. 
with  a  new  or  serviceable  assembly  that  does 
not  have  one  of  those  serial  numbers,  in 
accordance  with  the  service  bulletin. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  lock  jack  assembly, 
having  any  serial  numtier  listed  in  British 
Aerospace  Inspection  Service  Bulletin  SB 
32-103.  Revision  1.  dated  February  22. 1991. 
on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


UMI 


Issued  in  Ren  ton.  Washington,  on  August 
20,  1996 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-21744  Filed  8-26-96;  8:45  am] 

BILUNG  CODE  4910-13-U 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-19] 

Proposed  Revocation  of  Class  D 
Airspace;  Alameda,  CA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  Class  D  airspace  area  at 
Alameda.  CA.  The  base  closure  of 
Alameda  Naval  Air  Station  (NAS)  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
revoke  controlled  airspace  since  the 
purpose  and  requirements  for  the 
surface  area  no  longer  exist  at  Alameda 
NAS  (Nimitz  Field).  CA. 
DATES:  Comments  must  be  received  on 
or  before  September  20,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-19.  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California, 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire.   ' 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
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developing  reasoned  reguiatoPv 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace' docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14CFR  part  71) 
revoking  the  Class  D  airspace  area  at 
Alameda,  CA.  The  base  closure  of 
Alameda  Naval  Air  Station  (NAS)  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
revoke  controlled  airspace  since  the 
purpose  and  requirements  for  the 
surface  area  no  longer  exist  at  Alameda 
NAS  (Nimitz  Field),  CA.  Class  D 
airspace  designations  are  published  in 
paragraph  5000  of  FAA  Order  7400.9C 
dated  August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 


listed  in  this  document  would  be 
removed  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {amended; 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1     [Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


AWP  CA  D  Alameda  NAS,  CA  [Removed] 

Issued  in  Los  Angeles,  California,  on 
August  12, 1996.     • 
James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

(FR  Doc.  96-21855  Filed  8-26-96;  8:45  am] 
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COMMODfTv  FUTURES  TRADING 
COMMISSION 
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AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission")  today  is  proposing 
technical  changes  to  its  rules  requiring 
filing  and  distribution  of  Disclosure 
Documents  by  commodity  pool 
operators  ("CPOs")  and  commodity 
trading  advisors  ("CTAs").  These 
proposals  are  intended  to  clarify  certain 
rule  provisions  that  are  premised  upon 
the  filing  and  distribution  of  paper 
documents,  in  light  of  the 
interpretations  set  forth  in  a  recent 
interpretative  release  "Interpretation 
Regarding  Use  of  Electronic  Media  by 
Commodity  Pool  Operators  and 
Commodity  Trading  Advisors"  (61  FR 
42146  (August  14, 1996))  outlining  the 
Commission's  views  concerning  the  use 
of  electronic  media  by  CPOs  and  CTAs. 
DATES:  Comments  must  be  received  on 
or  before  October  28, 1996. 

ADDRESSES:  Comments  should  be 
submitted  to  Jean  A.  Webb,  Secretary  of 
the  Commission,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington,  D.C.  20581.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  FAX  number 
(202)  418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel,  or  Christopher  W.  Cummings, 
Attorney/Advisor,  or  Gary  L. 
Goldsholle,  Attorney/ Advisor,  or  Tina 
Paraskevas  Shea,  Attorney/ Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street,  N.W., 
Washington,  D.C.  20581.  Telephone 
number:  (202)  418-5450.  FAX  number: 
(202)  418-5536. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
clarify'  certain  rules  in  light  of  the 
interpretations  relating  to  electronic 
distribution  of  information  under  the 
Commodity  Exchange  Act  (the  "Act") ' 
and  the  Commission's  regulations 
promulgated  under  the  Act,^  published 


I  7  U.S.C.  1  et  seq.  (1994). 

'Commission  rules  are  found  at  17  CFRCh.  I 
(1996).  The  rules  governing  CPO  and  CTA 
disclosure,  reporting  and  recordkeeping 
requirements  are  found  at  17  CFR  part  4  (1996). 
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in  a  recent  interpretative  release  (61  FR 
42146  t.^ugust  14,  1996))  (the 
"Interpretative  Release"),  the 
Commission  is  proposing  minor 
technical  amendments  to  the  following 
rules:  4  1:  4  2;  4.21;  4  26:  4.31;  and  4.36, 
The  proposed  rule  changes  are  intended 
;o  facilitate,  among  other  things,  a  pilot 
program  for  elet:tronic  filing  of 
Disclosure  Documents  with  the 
Commission  by  CPOs  and  CTAs. 

I.  Proposed  .Amendments 

In  the  Interpretative  Release,  the 
Commission  states  its  views  with 
respect  to  the  use  of  electronic  media  by 
CPOs  and  CTAs  to  disseminate  certain 
information  in  compliance  with  the  Act 
and  the  Commission's  rules.  Part  4  of 
the  Commission's  rules  sets  forth  the 
disclosure  and  filing  requirements  for 
CPOs  and  CTAs.  The  rules  that  are  the 
subject  of  the  proposals  set  forth  herein 
relate  to  the  required  filing  with  the 
Commission  and  distribution  to  current 
and  prospective  pool  participants  and 
managed  account  clients  of  Disclosure 
Documents  by  CPOs  and  CTAs.  These 
rules  were  adopted  on  the  assumption 
that  Disclosure  Documents  would  be 
filed  and  distributed  in  paper  "hard 
copy"  form.  The  Commission  believes 
that  it  is  appropriate  to  modify  these 
rules  in  light  of  the  views  set  forth  in 
the  Interpretative  Release,  in  order  to 
clarify  that  the  Commission's  rules  do 
not  limit  a  CPO's  or  a  CTA's  means  of 
document  delivery  and  filing  to  paper 
documents,  to  the  exclusion  of 
electronic  media,  and  to  facilitate  the 
implementation  of  a  pilot  program  for 
electronic  filing  of  Disclosure 
Documents,  as  more  fully  described  in 
the  Interpretative  Release. 

A.  General  formatting 

Commission  Rule  4.1(a)  requires  that 
each  document  distributed  pursuant  to 
Part  4  must  be  clear  and  legible, 
paginated  and  fastened  in  a  secure 
manner.  These  requirements  presume 
that  the  document  is  composed  of  one 
or  more  sheets  of  paper.  Their 
application  to  a  document  that  is 
transmitted  electronically,  and  that 
exists  only  as  data  stored  on  electronic 
media,  may  be  subject  to  question. 
Similarly,  Rule  4.1(b)  states  that 
information  required  to  be 
■prominently  "  disclosed,  as  provided  in 
various  Part  4  rules,  must  be  displayed 
in  boldface  capital  letters.  The  increased 
emphasis  attained  by  boldface  capital 
letters  in  a  paper  format  may  be  lost  on 
a  computer  screen,  where  the  only 
difference  may  be  an  insignificant  color 
change.  Further,  paper  and  electronic 
versions  of  a  particular  document  may 
differ  because  graphic,  pictorial  or  audio 


material  in  one  version  of  the  document 
may  not  be  readily  included  in  the  other 
version. 

The  Commission  believes  that  the 
same  critical  information  can  be 
presented  in  electronic  communication 
as  in  paper  form.  However,  presentation 
adjustments  may  be  required  in  the 
context  of  electronic  media  to  assure 
that  all  versions  of  a  CPO  or  CTA 
Disclosure  Document  convey  the  same 
information  with  equivalent  emphasis, 
whether  or  not  identical  presentation  of 
the  information  is  possible.  Proposed 
new  paragraph  (c)  to  Rule  4.1  states  that 
in  lieu  of  the  paper-based  formatting 
requirements  of  Rule  4.1(a), 
electronically  distributed  documents 
must  present  all  required  information  in 
a  format  "readily  communicated"  to  the 
recipient.  Electronically  delivered 
information  is  readily  conunimicated  for 
purposes  of  Part  4  if  it  is  accessible  in 
a  single  "package"  or  by  a  single  data 
retrieval  process,  without  the  need  to 
download  and  assemble  multiple  Hies, 
and  preferably  without  the  need  to  use 
special  "viewer"  software.  Moreover,  an 
electronically  transmitted  document 
must  be  organized  in  substantially  the 
same  manner  as  a  paper  document  with 
respect  to  the  order  of  presentation  and 
relative  prominence  of  information. 
Where  a  table  of  contents  is  required, 
the  electronic  document  should  retain 
page  numbers  or  employ  an 
equivalently  user-friendly  cross 
reference  or  indexing  tool.  The 
Commission  requests  comment  as  to 
whether  greater  specificity  should  be 
provided  in  the  rule  as  to  the  meaning 
of  "readily  corrununicated"  or  whether 
this  type  of  simple  performance 
standard  is  preferable. 

Where  information  is  required  to  be 
"prominently"  disclosed,  electronically 
distributed  documents  must  present 
such  information  in  a  manner 
reasonably  calculated  to  draw  the 
recipient's  attention  to  it  and  must 
accord  it  greater  emphasis  than  other 
portions  of  the  text.  For  example, 
underlining  that  appears  as  such 
onscreen,  color  changes  that  contrast 
with  the  surrounding  text  without 
decreasing  legibility,  and  pictorial 
characters  designed  to  call  attention 
(e.g.,  an  arrow  or  a  pointing  hand),  may 
serve  to  highlight  portions  of  text 
sufficiently  to  give  the  desired  level  of 
prominence.  Finally,  if  graphic,  image 
or  audio  material  is  included  in  one 
version  of  a  document  but  not  in  the 
version  filed  with  the  Commission, 
whether  for  technological  reasons  or 
otherwise,  the  filed  version  of  the 
docxmient  must  contain  a  fair  and 
accurate  description  or  transcript  of  the 
omitted  material.  As  noted  in  the 


Interpretative  Release,  audio,  video, 
graphic  or  other  enhancements  must  be 
used  in  a  manner  that  is  consistent  with 
Commission  requirements  as  to  the 
order  of  presentation  of  information  and 
the  relative  prominence  of  various  types 
of  information.  Thus,  if  video  or  audio 
material,  for  example,  is  used  to  convey 
content  that  would  constitute 
supplemental  information  under  Rule 
4.24(v)  or  4.34(n)  {e.g..  a  video 
comparison  of  trading  program  rates  of 
return  to  the  movement  of  the  Standard 
&  Poor's  500  Index  over  time,  or  an 
audio  discussion  of  modem  portfolio 
theory),  such  materia!  must  be 
presented  after  all  required  information, 
and  it  must  not  overwhelm  or  obscure 
required  information. 

Comment  is  solicited  as  to  whether 
more  specific  requirements  as  to 
formatting  of  electronically  distrit)Uted 
documents  are  appropriate  and,  if  so,  as 
to  what  specific  standards  should  be 
established.  For  example,  should 
electronically-transmitted  documents  be 
required  to  retain  page  breaks  and  page 
numbers  corresponding  to  paper-based 
documents? 

B.  Filing 

Rule  4.2  states  that  material  required 
to  be  filed  with  the  Commission  is 
considered  filed  when  received  at  the 
Commission's  postal  address  specified 
in  Rule  4.2(a),  In  order  to  facilitate 
electronic  filing  of  Disclosure 
Documents,  the  proposed  amendment  to 
Rule  4.2(a)  states  that  such  documents 
may  be  filed  at  the  Commission's 
electronic  mail  address  designated  for 
that  purpose.^  Rule  4.2  is  otherwise 
unchanged. 

Currently.  Rules  4.26(d)  and  4.36(d) 
require  CPOs  and  CTAs  to  file  two 
copies  of  each  Disclosure  Document  and 
each  amendment  to  a  Disclosure 
Document  with  the  Commission.  Where 
a  document  is  filed  electronically,  this 
requirement  for  two  copies  is 
unnecessary  and  potentially  confusing. 
Proposed  amendments  to  Rules  4.26(d) 
and  4.36(d)  would  clarify  that  only  one 
copy  of  the  Disclosure  Document  and  of 
each  amendment  is  required  to  be  filed 
if  the  registrant  elects  to  file 
electronically  with  the  Commission. 

C.  Acknowledgments 

Rule  4.21(b)  for  CPOs  and  Rule 
4.31(b)  for  CTAs  currently  provide  that 
a  CPO  may  not  accept  or  receive  funds, 
securities  or  other  property  from  a 
prospective  pool  participant,  and  a  CTA 
may  not  enter  into  an  agreement  to 
guide  or  direct  a  prospective  client's 


'Currently,  this  address  is  tm-pilot- 
programScftcgov. 


account,  unless  the  CPO  or  CTA  first 
obtains  a  signed  and  dated 
acknowledgement  stating  that  a 
Disclosure  Document  has  been  received 
by  the  prospective  participant  or  client. 
As  discussed  in  the  Interpretative 
Release,  the  Commission  believes  that 
adequate  evidence  of  receipt  of  a 
Disclosure  Document  may  be  obtained 
in  ways  other  than  a  manually  signed 
paper  receipt  Accordingly,  the 
proposed  amendments  to  Rules  4.21(b) 
and  4.31(b)  wall  pennit  registrants  to 
obtain  acknowledgments  by  such 
electronic  means  as  the  Commission 
may  approve,  in  each  case  subject  to  the 
requirement  that  an  acknowledgment  be 
received  before  a  CPO  accepts  property 
from  a  prospective  pool  participant  or  a 
CTA  contracts  to  direct  or  guide  a 
prospective  client's  account.  At  the 
present  time,  the  only  approved 
alternative  to  a  signed  paper  receipt  is 
the  use  of  a  personal  identification  or 
"PIN"  number  in  lieu  of  the  manual 
signature,  as  described  in  the 
Interpretative  Release.  CPOs  and  CTAs 
remain  obligated  under  Rules  4.23(a)(3) 
and  4.33(a)(2),  respectively,  to  retain  all 
acknowledgments,  and  the  proposed 
amendments  permit  retention  in  hard 
copy  form  or  by  other  Commission- 
approved  means. 

Comment  is  sought  as  to  whether  the 
Commission  should  specify  in  the  rules 
the  acceptable  means  by  which 
registrants  can  establish  receipt  of 
Disclosure  Documents,  or  whether  a 
more  flexible  approach  is  advisable. 

n.  Solicitation  of  Comments 

Any  interested  persons  v\dshing  to 
submit  written  comments  relating  to  the 
rule  proposals,  as  explained  above,  are 
invited  to  do  so  by  submitting  them  by 
postal  mail  to  Jean  A.  Webb,  Secretary 
of  the  Comnjission,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington,  D.C.  20581. 
Comments  may  be  sent  by  facsimile 
transmission  to  FAX  rmmber  (202)  418- 
5521,  or  by  electronic  mail  to 
secretary@cftc.gov. 

in.  Cost-Benefit  Analysis 

Although  the  Commission  anticipates 
that  increased  use  of  electronic  media 
by  registrants  will  benefit  market 
participants  by  making  disclosure  more 
efficient  and  expeditious,  it  does  not 
expect  the  rule  amendments  proposed 
herein,  in  and  of  themselves,  to  result  in 
substantial  economic  costs  or  benefits. 
The  proposed  amendments  are  intended 
to  clarify  the  application  of  existing 
requirements  under  the  Act  and 
Commission  rules  in  the  context  of 
newly  developed  information 
technology.  Use  of  electronic  media  by 


CPOs  and  CTAs  for  document  filing  or 
delivery  of  information  is  optional,  and 
registrants  can  weigh  for  themselves  the 
relative  costs  and  benefits  of  using 
electronic  media  in  specific 
circumstances.  Nevertheless, 
commenters  are  invited  to  identify  any 
costs  or  benefits  associated  with  the 
proposed  amendments  that  the 
Commission  may  have  overlooked. 
Commenters  are  also  invited  to  describe 
any  additional  actions  that  they  beUeve 
that  the  Commission  should  take  in 
connection  with  the  proposed 
amendments  to  reduce  compUance 
burdens  and  to  maximize  the  benefits  of 
Disclosure  Docimaent  delivery  while 
minimizing  imnecessary  costs. 

rv.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-611  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  rule 
amendments  discussed  herein  would 
affect  registered  CPOs  and  CTAs.  The 
Commission  has  previously  estabhshed 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.*  The  Commission  previously 
determined  that  registered  CPOs  are  not 
small  entities  for  the  purpose  of  the 
RFA. 5  With  respect  to  CTAs,  the 
Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  would  be 
considered  to  be  small  entities  and,  if 
so,  the  economic  impact  on  them  of  any 
rule.* 

The  amendments  proposed  herein  do 
not  impose  any  new  burdens  upon 
CPOs  or  CTAs.  The  proposed 
amendments  facilitate  the  use  of 
alternative  media  to  meet  existing 
requirements,  and  they  clarify  the 
appUcation  of  existing  regulations  to  the 
use  of  such  media.  As  a  result,  the 
Commission  anticipates  that  adoption  of 
the  proposed  amendments  will  in  many 
cases  reduce  the  burden  of  compUance 
by  CPOs  and  CTAs.  Accordingly, 
pursuant  to  Rule  3(a)  of  the  RFA  (5 
U.S.C.  605(b)),  the  Acting  Chairman,  on 
behalf  of  the  Commission,  certifies  that 
these  proposed  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  nonetheless  invites 
comment  from  any  registered  CPO  or 


CTA  who  believes  that  these  rules 
would  have  a  significant  impact  on  its 
operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(Act),  44  U.S.C.  3501  et.  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
cormection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  While  these 
proposed  amendments  have  no  burden, 
the  group  of  rules  (3038-0005)  of  which 
this  is  a  part  has  the  following  burden: 

Average  Burden  Hours  per  Response: 
124.75. 

Number  of  Respondents:  4,654. 

Frequency  of  Response:  on  occasion. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  this  proposed/amended  rule  should 
contact  Jeff  Hill,  Office  of  Management 
and  Budget,  Room  3228,  NEOB, 
Washington,  DC  20503,  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
Joe  F.  Mink,  CFTC  Clearance  Officer, 
1155  21st  Street  NW,  Washington,  DC 
20581.  (202)  41ft-5170. 

List  of  Subiects  in  17  CFR  Fart  4 

Advertising.  Commodity  futures. 
Consumer  protection,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  sections  2(a)(1),  4b,  4c,  4i, 
4m,  4n,  4o,  and  8a,  7  U.S.C.  2,  6b,  6c, 
6/,  6m,  6n,  6o,  and  12a,  the  Commission 
hereby  proposes  to  amend  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 


^ 


«47  FR  1S61»-18621  (April  30,  1982). 
'47  FR  18619-18620. 
•47  FR  18618,  18620. 


PART  4~C0MM0DiTv  POOL 
OPERATORS  AND  COMMODi"^^ 
TRADING  ADViSORS 

Subpart  A — General  Prcwisio^^s 
Definitions  and  Exemptions 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la.  2. 4, 6b,  6c,  67, 6m. 

6n,  6o,  12a  and  23. 

2.  Section  4.1  is  proposed  to  be 
amended  by  adding  new  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§  4.1    Requirements  as  to  fonn. 

(a)*    •    * 

(b)*   •   • 

(c)  Where  a  document  is  distributed 
through  an  electronic  medium: 

(1)  The  requirements  of  paragraph  (a) 
of  this  section  shall  mean  that  all 
required  information  must  be  presented 
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in  a  format  readily  communicated  to  the 
recipient.  For  purposes  of  this 
paragraph  (c),  information  is  readily 
(.omniunicated  to  the  recipient  if  it  is 
accessible  as  a  single  file  by  means  of 
i.ommonlv  available  hardware  and 
softwart^,  and  if  the  electronically 
delivered  document  is  organized  in 
substantially  the  same  manner  as  would 
be  required  for  a  paper  document  with 
respect  to  the  order  of  presentation  and 
the  relative  prominence  of  information. 
Where  a  table  of  contents  is  required, 
the  electronic  document  must  either 
include  page  numbers  in  the  text  or 
employ  a  substantially  equivalent  cross- 
reference  or  indexing  method  or  tool; 

(2)  The  requirements  of  paragraph  (b) 
of  this  section  shall  mean  that  such 
information  must  be  presented  in  a 
manner  reasonably  calculated  to  draw 
the  recipient's  attention  to  the 
information  and  accord  tt  greater 
prominence  than  the  surrounding  text; 
and 

(3)  A  complete  paper  version  of  the 
document  must  be  provided  to  the 
recipient  upon  request. 

(d)  If  graphic,  image  or  audio  material 
is  included  in  a  document  delivered  to 
a  prospective  or  existing  client  or  pool 
participant,  and  such  material  cannot  be 
reproduced  in  an  electronic  filing,  a  fair 
and  accurate  narrative  description, 
tabular  representation  or  transcript  of 
the  omitted  material  must  be  included 
in  the  filed  version  of  the  document. 
Inclusion  of  such  material  in  a 
Disclosure  Document  shall  be  subject  to 
the  requirements  of  §  4.24(v)  in  the  case 
of  pool  Disclosure  Documents,  and 
§  4.34(n)  in  the  case  of  commodity 
trading  advisor  Disclosure  Documents. 

3.  Section  4.2  paragraph  (a)  is 
proposed  to  be  revised  to  read  as 
follows: 

§4.2     Requirements  as  to  filing. 

(a)  All  material  filed  with  the 
Commission  under  this  part  4  must  be 
filed  with  the  Commission  at  its 
Washington,  D.C.  office  (Att:  Special 
Counsel,  Front  Office  Audit  Unit, 
Division  of  Trading  and  Markets, 
C.F.T.C.  1155  21st  Street  N.W., 
Washington,  D.C.  20581).  Disclosure 
Documents  may  be  filed  at  an  electronic 
mail  address  for  the  Commission,  as 
designated  by  the  Commission. 


Subpart  B — Commodity  Pool 
Operators 

4.  Section  4.21,  paragraph  (b)  is 
proposed  to  be  revised  to  read  as 
follows: 


§  4^1     Required  delivery  of  pool 
Disclosure  Document 

(a)*  •  • 

(b)  The  commodity  pool  operator  may 
not  accept  or  receive  funds,  securities  or 
other  property  from  a  prospective 
participant  unless  the  pool  operator  first 
receives  from  the  prospective 
participant  an  acknowledgment  signed 
and  dated  by  the  prospective  participant 
stating  that  the  prospective  participant 
received  a  Disclosure  Document  for  the 
pool.  Where  a  Disclosure  Document  is 
delivered  to  a  prospective  pool 
participant  by  electronic  means,  in  lieu 
of  a  manually  signed  and  dated 
acknowledgment  the  pool  operator  may 
establish  receipt  by  electronic  means 
approved  by  the  Commission,  Provided, 
however,  That  the  requirement  of 
§  4.23(a)(3)  to  retain  the 
acknowledgment  specified  in  this 
paragraph  (b)  applies  equally  to  such 
substitute  evidence  of  receipt,  which 
must  be  retained  either  in  hard  copy 
form  or  in  another  form  approved  by  the 
Commission. 

5.  Section  4.26,  paragraph  (d)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  4.26    Use,  amendment  and  filing  of 
Disclosure  Document 

(a)*  •  * 
(b)*  *  • 
(c)*  •  * 
(d)  Except  as  provided  by  §  4.8: 

(1)  The  commodity  pool  operator 
must  file  with  the  Commission  two 
copies  of  the  Disclosure  Document  for 
each  pool  that  it  operates  or  that  it 
intends  to  operate  not  less  than  21 
calendar  days  prior  to  the  date  the  pool 
operator  first  intends  to  deliver  the 
Document  to  a  prospective  participant 
in  the  pool;  Provided,  however,  that  a 
pool  operator  electing  to  file 
electronically  pursuant  to  §  4.2(a)  must 
file  a  single  copy  of  the  Disclosure 
Document;  and 

(2)  The  commodity  pool  operator 
must  file  with  the  Commission  two 
copies  of  all  subsequent  amendments  to 
the  Disclosure  Document  for  each  pool 
that  it  operates  or  that  it  intends  to 
operate  within  21  calendar  days  of  the 
date  upon  which  the  pool  operator  first 
knows  or  has  reason  to  know  of  the 
defect  requiring  the  amendment; 
Provided,  however,  that  a  pool  operator 
electing  to  file  electronically  pursuant  to 
§  4.2(a)  must  file  a  single  copy  of  each 
such  amendment. 

Subpart  C — Commodity  Trading 
Advisors 

6.  Section  4.31,  paragraph  (b)  is 
proposed  to  be  revised  to  read  as 
follows: 


§4.31     Required  delivery  of  Disclosure 
Document  to  prospective  clients. 

(a)*  •  * 

(b)  The  commodity  trading  advisor 
may  not  enter  into  an  agreement  with  a 
prospective  client  to  direct  the  client's 
commodity  interest  account  or  to  guide 
the  client's  commodity  interest  trading 
unless  the  trading  advisor  first  receives 
from  the  prospective  client  an 
acknowledgment  signed  and  dated  by 
the  prospective  client  stating  that  the 
client  received  a  Disclosure  Document 
for  the  trading  program  pursuant  to 
which  the  trading  advisor  will  direct  his 
account  or  will  guide  his  trading.  Where 
a  Disclosure  Document  is  delivered  to  a 
prospective  client  by  electronic  means, 
in  lieu  of  a  manually  signed  and  dated 
acknowledgment  the  trading  advisor 
may  establish  receipt  by  electronic 
means  approved  by  the  Commission, 
Provided,  however.  That  the 
requirement  of  §  4.33(a)(2)  to  retain  the 
acknowledgment  specified  in  this 
paragraph  (b)  applies  equally  to  such 
substitute  evidence  of  receipt,  which 
must  be  retained  either  in  hard  copy 
form  or  in  another  form  approved  by  the 
Commission. 

7.  Section  4.36,  paragraph  (d)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  4.36     Use,  amendment  and  filing  of 
Disclosure  Document. 

(a)  *   *    * 

(b)*   *   * 

(c)*   *   * 

(d)(1)  The  trading  advisor  must  file 
with  the  Commission  two  copies  of  the 
Disclosure  Document  for  each  trading 
program  that  it  offers  or  that  it  intends 
to  offer  not  less  than  21  calendar  days 
prior  to  the  date  the  trading  advisor  first 
intends  to  deliver  the  Document  to  a 
prospective  client  in  the  trading 
program;  Provided,  however,  that  a 
trading  advisor  electing  to  file 
electronically  pursuant  to  §  4.2(a)  must 
file  a  single  copy  of  the  Disclosure 
Document. 

(2)  The  commodity  trading  advisor 
must  file  with  the  Commission  two 
copies  of  all  subsequent  amendments  to 
the  Disclosure  Document  for  each 
trading  program  that  it  offers  or  that  it 
intends  to  offer  within  21  calendar  days 
of  the  date  upon  which  the  trading 
advisor  first  knows  or  has  reason  to 
know  of  the  defect  requiring  the 
amendrnent;  Provided,  however,  that  a 
trading  advisor  electing  to  file 
electronically  pursuant  to  §  4.2(a)  must 
file  a  single  copy  of  each  such 
amendment. 
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Issued  in  Washington,  D.C  on  August  19, 
1 496.  by  the  Commission. 

fean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  96-21674  Filed  8-26-96;  8:45  am] 

SILLING  CODE  6351-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  730 
iDockef  No.  96N-0174] 
RIN  0910-AA69 

Food  and  Cosmetic  Labeling, 
Revocation  of  Certain  Regulations; 
Opportunity  for  Public  Comment; 
Extension  of  the  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  10,  1996,  the  comment  period 
on  the  proposal  to  revoke  certain 
cosmetic  regulations  that  appear  to  be 
obsolete.  The  proposed  rule  was 
published  in  the  Federal  Register  of 
June  12, 1996  (61  FR  29708).  The  agency 
is  taking  this  action  in  response  to  a 
request  from  a  trade  association.  This 
extension  of  the  comment  period  is 
intended  to  allow  interested  persons 
additional  time  to  submit  comments  to 
FDA  on  the  proposed  revocation  of 
certain  cosmetic  regulations. 

DATES:  Written  comments  by  October 
10,  1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  1Z420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corinne  L.  Howley,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS-24), 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4272. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  12, 1996  (61  FR 
29708),  FDA  issued  a  proposed  rule  to 
revoke  certain  regulations  that  appear  to 
be  obsolete.  These  regulations  were 
identified  by  FDA  as  candidates  for 
revocation  following  a  page-by-page 
review  of  its  regulations  that  the  agency 
conducted  in  response  to  the 
Administration's  "Reinventing 
Government"  initiative.  Interested 
person  were  given  until  August  26, 
1996,  to  comment  on  the  proposed  rule. 


FDA  received  a  request  from  a  trade 
association  for  an  extension  of  the 
comment  period  on  the  agency's  June 
12, 1996,  proposed  revocation  of  part 
730  of  FDA's  regulations  (21  CFR  part 
730),  on  voluntary  reporting  of  cosmetic 
product  experiences.  The  trade 
association  requested  more  time  so  that 
the  proposed  action  could  be  considered 
by  the  association's  board  of  directors. 
After  careful  consideration,  FDA  has 
decided  to  extend  the  comment  period 
to  October  10, 1996,  to  allow  additional 
time  for  the  submission  of  comments  on 
whether  it  should  revoke  part  730.  The 
extension  is  only  for  comments  on  this 
aspect  of  the  proposed  rulemaking. 

Interested  persons  may,  on  or  before 
October  10, 1996,  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  whether 
part  730  should  be  revoked.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  August  21,  1996. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  96-21818  Filed  8-26-96:  8:45  am] 
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AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  the  infant  radiant  warmer 
from  class  III  (premarket  approval)  into 
class  II  (special  controls)  based  on  new 
information  regarding  the  device.  The 
infant  radiant  warmer  is  a  device 
consisting  of  an  infrared  heating 
element  intended  to  maintain  the 
infant's  body  temperature  by  means  of 
radiant  heat.  This  document 
summarizes  the  basis  for  the  agency's 
findings  that  sufficient  valid  scientific 
evidence  is  available  to  support 
reclassification  of  the  infant  radiant 
warmer  and  to  estabUsh  special  controls 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
This  action  implements  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  as  amended  by  the  Safe 


Medical  Devices  Act  of  1990  (the 
SMDA). 

DATiS:  Written  comments  by  November 
25, 1996.  FDA  proposes  that  any  final 
rule  based  on  this  proposal  become  final 
30  days  after  pubhcation  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  L.  Scudiero,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200^ 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1287. 
SUPPLEMENTARY  INFORMATION: 
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I.  Classification  and  Reclassification  of 
Devices  Under  the  Medical  Device 
Amendments  of  1976 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  as  established  by  the 
amendments  (Pub.  L.  94-295)  and 
amended  by  the  SMDA  (Pub.  L.  101- 
629),  FDA  must  classify  devices  into 
one  of  three  regulatory  classes:  Class  I, 
class  II,  or  class  III.  FDA's  classification 
of  a  device  is  determined  by  the  amount 
of  regulation  necessary  to  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  a  device.  Except  as 
provided  in  section  520(c)  of  the  act  (21 
U.S.C.  360j(c)),  FDA  may  not  use 
confidential  information  concerning  a 
device's  safety  and  effectiveness  as  a 
basis  for  reclassification  of  the  device 
from  class  III  into  class  II  or  class  I. 

Under  the  original  1976  act,  devices 
were  to  be  classified  into  class  I  (general 
controls)  if  there  was  information 
showing  that  the  general  controls  of  the 
act  were  sufficient  to  assure  safety  and 
effectiveness;  into  class  n  (performance 
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standards)  if  there  was  insufficient 
information  showing  that  general 
controls  themselves  would  ensure  safety 
and  effectiveness,  but  there  was 
sufficient  information  to  establish  a 
performance  standard  that  would 
provide  such  assurance;  and  into  class 
lil  ipremarket  approval)  if  there  was 
insufficient  information  to  support 
classifying  a  device  into  class  I  or  class 
II  and  the  device  was  a  life-sustaining  or 
life-supporting  device  or  was  for  a  use 
that  is  of  substantial  importance  in 
preventing  impairment  of  hiunan 
health. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  original  1976  amendments  (May  28, 
1976)  (generally  referred  to  as 
preamendments  devices)  have  been 
classified  by  FDA  under  the  procedures 
set  forth  in  section  513(c)  and  (d)  of  the 
act  through  the  issuance  of  classification 
regulations  into  one  of  these  three 
regulatory  classes.  Under  sections  513(c) 
and  (d)  of  the  act,  FDA  secures  expert 
panel  recommendations  on  the 
appropriate  device  classifications  for 
generic  types  of  devices.  FDA  then 
considers  the  panel's  recommendations 
and,  through  notice  and  comment 
rulemaking,  issues  classification 
regulations. 

For  those  devices  introduced  into 
interstate  commerce  for  the  first  time 
after  May  28,  1976,  the  device  is 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Those  devices  that  FDA  finds  to  be 
substantially  equivalent  to  a  classified 
preamendments  generic  type  of  device 
are  thereby  classified  in  the  same  class 
as  the  predicate  preamendments  device. 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  This  section 
provides  that  FDA  may,  by  rulemaking, 
reclassify  a  device  (in  a  proceeding  that 
parallels  the  initial  classification 
proceeding)  based  on  "new 
information."  The  reclassification  can 
be  initiated  by  FDA  or  by  the  petition 
of  an  interested  person. 

The  term  "new  information,"  as  used 
in  section  513(e)  of  the  act,  includes 
information  developed  as  a  result  of  a 
reevaiuation  of  the  data  before  the 
agency  when  a  device  was  originally 
classified,  as  well  as  information  not 
presbnted,  not  available,  or  not 
developed  at  that  time.  (See,  e.g., 
Holland  Rantos  v.  United  States 
Department  of  Health,  Education,  and 
Welfare.  587  F.2d  1173, 1174  n.l  P.C. 
Cir.  1978):  Upjohn  v.  Finch.  422  F.2d 
944  (6th  Cir.  1970);  Bell  v.  Goddard,  366 
F.2d  177  (7th  Cir.  1966).) 


Reevaiuation  of  the  data  previously 
before  the  agency  is  an  appropriate  basis 
for  subsequent  regulatory  action  where 
the  reevaiuation  is  made  in  light  of 
changes  in  "medical  science."  (See 
Upjohn  V.  Finch,  supra,  422  F.2d  at 
951.)  However,  regardless  of  whether 
data  before  the  agency  are  past  or  new 
data,  the  "new  information"  on  which 
any  reclassification  is  based  is  required 
to  consist  of  "valid  scientific  evidence," 
as  defined  in  section  513(a)(3)  of  the  act 
and  21  CFR  860.7(c)(2).  FDA  relies  upon 
"vahd  scientific  evidence"  in  the 
classification  process  to  determine  the 
level  of  regulation  for  devices.  For  the 
purpose  of  reclassification,  the  valid 
scientific  evidence  upon  which  the 
agency  relies  must  be  publicly  available. 
Publicly  available  information  excludes 
trade  secret  and/or  confidential 
commercial  information,  e.g.,  the 
contents  of  premarket  approval 
applications  (PMA's).  (See  section 
520(c)  of  the  act,  (21  U.S.C.  360j(c).) 

n.  Reclassification  Under  the  Safe 
Medical  Devices  Act  of  1990 

The  SMDA  further  amended  the  act  to 
change  the  definition  of  a  class  II 
device.  Under  the  SMDA,  class  II 
devices  are  those  devices  for  which 
there  is  insufficient  information  to  show 
that  general  controls  themselves  will 
ensure  safety  and  effectiveness,  but 
there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance,  including  the  issuance 
of  a  performance  standard,  postmarket 
surveillance,  patient  registiies, 
development  and  dissemination  of 
guidelines,  and  other  appropriate 
actions  necessary  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  Thus,  the  definition  of  a 
class  II  device  was  changed  from    ' 
"performance  standards"  to  "special 
controls." 

III.  History  of  the  Proceedings 

In  the  Federal  Register  of  August  24, 
1979  (44  FR  49873),  FDA  published  a 
proposed  rule  to  classify  the  infant 
radiant  warmer  into  class  III.  The 
preamble  included  the  classification 
recommendation  of  the  General  Hospital 
and  Personal  Use  Devices  Panel  (the 
panel).  The  panel's  recommendation 
included  a  summary  of  the  reasons  why 
the  device  should  be  subject  to 
premarket  approval  and  identified 
certain  risks  to  health  presented  by  the 
device,  including  electrical  shock, 
possible  eye  damage  due  to  long-term 
exposure  to  infrared  radiation,  patient 
injury,  hospital  staff  bums,  insensible 
water  loss,  and  hyperthermia  or 
hypothermia.  The  panel  also 
recommended  that  a  high  priority  for 


the  application  of  section  515(b)  of  the 
act  (21  U.S.C.  360e)(premarket  approval 
requirement)  be  assigned  to  the  infant 
radiant  warmer. 

In  the  Federal  Register  of  October  21, 
1980  (45  FR  69694),  FDA  published  a 
final  rule  classifying  the  infant  radiant 
warmer  into  class  III  (21  CFR  880.5130). 
Concern  for  possible  long-term  effects  of 
infrared  radiation  on  the  skin  and  eyes 
of  infants  was  the  sole  reason  for 
classifying  the  device  into  class  III.  FD.A 
believed  that  the  other  risks  to  health 
identified  in  the  proposed  rule  could  be 
addressed  by  labeling  or  by  a  standard. 

In  the  Federal  Register  of  September 
6,  1983  (48  FR  40272),  FDA  published 
a  notice  of  intent  to  initiate  proceedings 
to  require  premarket  approval  of  13 
preamendments  class  III  devices 
assigned  a  high  priority  by  FDA  for  the 
application  of  premarket  approval 
requirements.  .Among  other  things,  the 
notice  described  the  factors  FDA 
considered  in  establishing  priorities  for 
initiating  proceedings  under  section 
515(b)  of  the  act  for  issuing  final  rules 
requiring  preamendments  class  III 
devices  to  have  approved  PMA's  or 
product  development  protocols  (PDP's) 
which  have  been  declared  completed. 
Using  these  factors.  FDA  concurred  with 
the  panel's  recommendation  that  the 
infant  radiant  warmer  should  be  subject 
to  a  high  priority  for  initiating  a 
proceeding  to  require  premarket 
approval. 

In  the  Federal  Register  of  January  15, 
1986  (51  FR  1910),  FDA  published  a 
proposed  rule  to  require  filing  of  a  PMA 
or  a  notice  of  completion  of  a  PDP  for 
the  infant  radiant  warmer.  In 
accordance  with  section  515(b)  of  the 
act  and  21  CFR  860.132,  FDA  also 
announced  an  opportunity  for  interested 
persons  to  request  a  change  in 
classification  of  the  device  based  on 
new  information.  FDA  identified  the 
following  potential  risks  to  health 
associated  with  the  use  of  infant  radiant 
warmers:  Insensible  water  loss,  special 
risk  group  infants  with  very  low  birth 
weight,  hypothermia  and  hyperthermia, 
damage  to  the  eyes  and  skin,  increased 
oxygen  consumption,  operator  error, 
and  other  safety  risks  common  to  many 
devices  (e.g.,  electric  shock,  inadequate 
stability,  and  bums  to  the  user). 

On  January  30, 1986,  the  Health 
Industries  Manufacturers  Association 
submitted  a  petition  (Ref.  1)  to  reclassify 
the  infant  radiant  warmer  from  class  III 
into  class  II.  The  petition  was  submitted 
under  section  513(e)  of  the  act. 
Consistent  with  the  act  and  the 
regulations,  FDA  referred  the  petition  to 
the  panel  for  its  recommendation  on  the 
requested  change  in  classification. 
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On  May  21.  1986,  during  a  meeting  by 
teleconference,  the  panel  unanimously 
recommended  that  the  infant  radiant 
wanner  be  reclassified  from  class  III  into 
class  II  and  that  any  change  in 
classification  not  take  effect  until  the 
effective  date  of  a  performance  standard 
for  the  generic  type  of  device 
established  under  section  514  of  the  act 
(21  U.S.C.  360d)  (Ref.  2  at  p.  75). 

In  the  Federal  Register  of  May  27, 
1987  (52  FR  19735).  FDA  published  a 
notice  of  intent  to  initiate  a  proceeding 
to  reclassify  the  infant  radiant  warmer 
from  class  III  Into  class  II.  Subsequent 
to  that  notice,  FDA  determined  that  the 
deliberations  of  the  1986  panel  were 
incomplete  and  that  another  panel 
meeting  was  necessary  to  allow  the 
panel  to  address  specific 
recommendations  and  issues  concerning 
the  reclassification  of  the  infant  radiant 
warmer  (Ref.  2  at  pp.  54  and  65).  This 
additional  panel  meeting  was  held  on 
May  11, 1994.  A  summary  of  the  panel's 
recommendation  is  set  forth  below. 

IV.  Device  Description 

FDA  is  proposing  the  following 
device  description  based  on  the  panel's 
recommendation  and  the  agency's 
review. 

The  infant  radiant  warmer  is  a  device 
consisting  of  an  infrared  heating 
element  intended  to  be  placed  over  an 
infant  to  maintain  the  infant's  body 
temperature  by  means  of  radiant  heat. 
The  device  may  also  contain  a 
temperature  monitoring  sensor,  a  heat 
output  control  mechanism,  and  an 
alarm  system  (infant  temperature, 
manual  mode  if  present,  and  failure 
alarms)  to  alert  operators  of  a 
temperature  condition  over  or  under  the 
set  temperature,  manual  mode  time 
limits,  and  device  component  failure, 
respectively.  The  device  may  be  placed 
over  a  pediatric  hospital  bed  or  it  may 
be  built  into  the  bed  as  a  complete  unit. 

V.  Recommendation  of  the  Paniel 

In  the  public  meeting  held  on  May  11, 
1994,  the  panel  unanimously  affirmed 
its  previous  recommendation  that  the 
infant  radiant  warmer  should  be 
reclassified  from  class  HI  into  class  II 
(Ref.  3),  and  that  the  appropriate  special 
control  is  a  voluntary  standard.  The 
panel  identified  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  voluntary 
standard  for  infant  radiant  warmers  as 
the  special  control  for  the  infant  radiant 
wanner  (Ref.  4). 

The  panel  further  recommended  the. 
following  restrictions  on  the  use  of  the 
device:  A  prescription  statement  in  the 
labeling  of  the  device  that  restricts  the 
device  to  use  only  upon  the  order  of  a 


physician,  only  in  health  care  facilities, 
and  only  by  persons  with  specific 
training  and  experience  in  the  use  of  the 
device. 

VI.  Summary  of  the  Reasons  for  the 
Recommendation 

The  panel  gave  the  following  reasons 
in  support  of  its  recommendation  to 
reclassify  the  infant  radiant  warmer 
from  class  III  into  class  11: 

1.  General  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurances  of  the  safety  and 
effectiveness  of  the  device. 

2.  There  is  sufficient  publicly 
available  information  to  establish 
special  controls  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
lof  the  device  for  its  intended  use. 

3.  An  existing  voluntary  standard 
(Ref.  4)  is  the  special  control 
recommended  bv  the  panel. 

4.  There  is  sufficient  publicly 
available  information  to  demonstrate 
that  the  device  is  not  potentially 
hazardous  to  the  life,  health,  or  well- 
being  of  the  infant.  The  panel  identified 
no  new  risks  to  health  associated  with 
the  use  of  the  device  and  determined 
that  some  of  the  previously  identified 
potential  risks  to  health  are  no  longer 
risks  or  are  no  longer  serious  risks  (Ref. 
3  at  p.  225).  Thus,  the  probable  benefits 
to  health  of  the  device  outweigh  any 
probable  risks  to  health. 

The  panel  believes  that  the  current 
and  any  subsequent  manufacturers  of 
the  infant  radiant  warmer  can  comply 
with  this  voluntary  standard,  that  FDA 
can  ensure  the  safety  and  effectiveness 
of  the  device  made  by  new 
manufacturers  through  the  premarket 
notification  procedures  under  section 
510(k)  of  the  act,  and  that  a  regulatory 
level  of  class  III  is  unnecessary. 

VII.  Risks  to  Health 

When  the  infant  radiant  warmer  was 
proposed  for  classification  into  class  III 
in  1979,  the  panel  identified  certain 
risks  to  health  that  they  believed  the 
de.vice  presented.  The  risks  to  health 
were  identified  as  electrical  shock, 
possible  eye  damage,  patient  injury, 
hospital  staff  bums,  insensible  water 
loss,  and  hyperthermia  or  hypothermia 
(44  FR  49873  at  49874).  When  the 
device  was  classified  into  class  III  in 
1980.  FDA  identified  concern  for 
possible  delayed  long-term  effects  of 
infrared  radiation  on  the  skin  and  eyes 
of  infants  as  the  only  risk  to  health 
presented  by  the  device.  FDA  also 
determined  that  the  other  risks  to  health 
identified  in  the  proposed  rule  could  be 
addressed  by  labeling  or  by  a  standard 
(45  FR  69694).  Subsequently,  in  1986, 
the  agency  identified  increased  oxygen 


consumption  as  another  potential  risk  to 
health  associated  with  the  use  of  the 
device  (51  FR  1910). 

Based  on  the  review  of  the  new  data 
and  information  contained  in  the 
petition  and  the  panel  members' 
personal  knowledge  of  and  experience 
with  the  device,  the  panel  on  May  11. 
1994.  agreed  that  all  the  potential  risks 
to  health  (insensible  water  loss;  special 
risk  group,  very  low  birth  weight 
infants;  hyperthermia  and  hypothermia; 
possible  eye  and  skin  damage;  and 
increased  oxygen  consumption) 
associated  with  the  use  of  the  infant 
radiant  warmer  could  be  controlled  by 
special  controls  (Ref.  3).  The  panel  also 
believed  that  the  general  risks  to  health 
(operator  enor,  electric  shock, 
inadequate  device  stability,  and  bums  to 
operators)  could  also  be  addressed  by 
special  controls. 

On  the  basis  of  its  review  and  the 
panel's  recommendation,  FDA  now 
believes  that  the  use  of  the  infant 
radiant  warmer  for  maintaining  an 
infant's  body  temperature  does  not 
present  a  potential  unreasonable  risk  of 
illness  and  injury,  and  that  special 
controls  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  In  addition  to  the  AAMI 
standard,  FDA  has  also  incorporated  the 
panel's  labeling  recommendation  as 
special  controls  for  this  device. 

VIII.  Summary  of  the  Data  Upon  Which 
the  Proposed  Recommendation  is  Based 

A.  Insensible  Water  Loss 

An  increased  rate  of  insensible  water 
loss  is  the  principle,  well-documented 
risk  to  health  associated  with  the  use  of 
infant  radiant  warmers  (Refs.  5  and  6). 
Insensible  water  loss  is  the  continuous 
and  usually  imperceptible  loss  of  water, 
mainly  from  the  skin,  that  occurs  to 
some  extent  in  all  newborn  infants.  It  is 
a  well  recognized  condition  of 
prematurity,  its  severity  being  inversely 
related  to  birth  weight  (Ref.  7).  Other 
factors  that  contribute  to  insensible 
water  loss  in  neonates  include:  Illness; 
environmental  temperature  and 
humidity;  and  other  therapies, 
especially  phototherapy  and  respiratory 
support  (Ref.  5).  Insensible  water  loss  is 
also  associated  with  the  use  of 
incubators  (Refs.  5  through  7). 

Bell  (Ref.  6)  evaluated  four  studies 
(Refs.  8  through  11),  which  reported 
increased  rates  of  insensible  water  loss 
of  40  to  190  percent  during  the  use  of 
radiant  warmers  compared  to  the  use  of 
incubators.  He  determined  that  the 
variations  in  the  increased  rates  of 
insensible  water  loss  are  related  to  the 
experimental  conditions  of  the 
investigations  (mainly  the  difierent 
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weighing  methods  used  in  the  studies). 
Bell  concluded  that  insensible  water 
loss  in  infants  under  infant  radiant 
warmers  without  phototherapy  is  40  to 
100  percent  higher  than  in  infants  in 
incubators. 

Increased  insensible  water  loss  places 
an  infant  at  a  risk  of  dehydration  and 
electrolyte  imbalance  and  potentially 
interferes  with  the  infant's 
thermoregulation.  Because  both 
underestimation  and  overestimation  of 
fluid  and  electrolyte  requirements  can 
have  serious  consequences  to  infants, 
especially  to  low  birth  weight  infants, 
guidance  for  parenteral  fluid  and 
electrolyte  administration  was  needed. 
Since  the  infant  radiant  warmer  was 
classified  in  1980,  several  guidances 
which  include  recommendations  for 
parenteral  fluid  and  electrolyte 
administration  have  been  developed  for 
premature  and  term  infants  (Refs.  6, 12, 
and  13). 

The  use  of  plastic  heat  shielding  with 
infant  radiant  warmers  has  been 
reported  to  reduce  insensible  water  loss 
(Refs.  14  through  17).  However,  this 
practice  is  not  without  risks,  including 
both  underheating  and  overheating  of 
infants  (Refs.  2  and  18).  The  panel 
agreed  that  the  use  of  heat  shielding 
should  be  at  the  discretion  of  the 
informed  physician  (Ref.  2). 

Although  an  increased  rate  of 
insensible  water  loss  is  a  risk  to  health 
in  the  use  of  the  infant  radiant  warmer, 
it  can  be  managed  by  careful  monitoring 
of  the  infant  and  administration  of 
parenteral  or  oral  electrolyte  therapy 
when  necessary.  The  new  parenteral 
fluid  and  electrolyte  therapy  guidances 
minimize  this  risk  to  health  and  support 
the  use  of  infant  radiant  warmers  in  the 
management  of  critically  ill  infants  to 
whom  continual  access  by  health 
professionals  is  essential. 

The  panel  believed  that  this  risk  to 
health  is  a  well-understood  risk 
associated  with  the  use  of  the  infant 
radiant  wanner  and  that  it  is  related  to 
both  the  prematurity  of  the  infant  and 
the  open  bed  design  of  the  device  (Ref. 
3).  The  panel  agreed  that  this  risk  to 
health  is  clinically  manageable  and  that 
it  could  be  controlled  by  special 
controls. 

B.  Special  Risk  Group — Very  Low  Birth 
Weight  Infants 

To  survive,  very  low  birth  weight 
infants,  weighing  1,500  grams  or  less, 
require  aggressive  diagnostic  and 
therapeutic  procediires,  such  as 
emergency  resuscitation,  tracheal 
intubation,  placement  of  catheters  and 
needles,  and  blood  sampling  (Ref.  1). 
The  use  of  infant  radiant  warmers  has 
allowed  essential  access  to  the  infants 
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for  the  performance  of  these  necessary 
procedures  while  providing  effective 
warming.  This  is  particularly  important 
immediately  after  birth,  during  the  Hrst 
days  of  life,  and  for  the  care  of  critically 
ill  premature  infants. 

Very  low  birth  weight  infants  are 
especially  susceptible  to  increased  rates 
of  insensible  water  loss  because  of  their 
larger  surface  area  to  mass  ratio,  higher 
body  water  content,  and  the  thinner 
epidermal  barrier  of  their  skin  (Refs.  2 
(at  pp.  56  and  57),  5,  and  13).  The 
advances  in  parenteral  fluid  and 
electrolyte  therapy  since  1980  provide 
specific  guidance  to  minimize  this  risk 
for  very  low  birth  weight  infants  (Refs. 
6, 12,  and  13). 

The  panel  believed  that  this  potential 
risk  to  health  is  not  a  risk  related  to  the 
device,  but  that  it  is  related  to  the 
prematurity  of  the  infants  (Ref.  3).  The 
panel  stated  that  the  use  of  the  infant 
radiant  warmer  has  made  the  care  of 
these  infants  more  manageable,  and  the 
panel  commented  that  now  even  smaller 
premature  infants  than  in  1986  are 
successfully  treated  in  infant  radiant 
warmers.  The  panel  believed  that  this 
risk  can  be  controlled  through  special 
controls. 

C.  Damage  to  the  Eyes 

Infant  radiant  warmers  operate  by 
directing  invisible  infrared  radiation 
(IR)  from  an  overhead  heater  to  the 
infant's  body.  The  magnitude  and 
spectral  characteristics  of  the  IR  are 
controlled  by  the  design  of  the  device 
and  are  important  in  assessing  the 
potential  risk  of  exposure  to  IR. 

During  its  classification  deliberations 
in  1979,  the  panel  considered  infant 
radiant  warmer  performance  data 
developed  for  FDA  imder  a  contract 
(Ref.  19).  However,  that  data  did  not 
sufficiently  address  the  panel's  concern 
about  the  possibility  of  adverse  effects 
on  the  eyes  of  infants  resulting  from 
long-term  exposure  to  IR.  The  petition 
reported  new  performance  data  on  five 
radiant  warmers  (Ref.  1).  The  new  data 
provided  measurements  for  individual 
wavelength  regions  of  the 
electromagnetic  spectrum,  including  the 
ultraviolet  (200  to  400  nanometers 
(nm)),  visible  (400  to  760  nm),  and  IR- 
A  (760  to  1,400  nm)  wavelength  regions, 
and  for  the  1,400  to  4,500  nm 
wavelength  region  which  includes  the 
IR-B  (1,400  to  3,000  nm)  wavelength 
region  and  the  3,000  to  4,500  nm 
portion  of  the  IR-C  wavelength  region 
(the  IR-C  wavelength  region  extends 
from  3,000  to  100,000  nm).  TTie  petition 
also  reported  total  irradiance,  including 
irradiance  for  wavelengths  extending 
beyond  4500  nm  obtained  by  another 
measurement  method.  The  IR-A 


wavelength  region  is  associated  with  the 
potential  for  damage  to  the  lens  and 
retina  of  the  eye.  The  IR-B  and  IR-C 
wavelength  regions  are  associated  with 
the  potential  for  thermal  damage  to  the 
cornea  of  the  eye. 

All  the  infant  radiant  warmers 
emitted  IR  primarily  in  the  IR-B  and  IR- 
C  wavelength  regions  (Ref.  1).  No 
ultraviolet  radiation  and  negligible 
visible  radiation  (nondetectable  to  0.026 
milliwatt  per  square  centimeter  (mW/ 
cm^))  was  detected.  The  range  of 
maximum  IR-A  irradiance  was  0,103  to 
3.463  mW/cm^,  and  the  range  of 
maximum  total  irradiance  was  39.2  to 
60.3  mW/cm^.  These  maximum 
irradiances  were  obtained  at  full  power 
and  at  high  line  voltage  (130  volts).  At 
lower  heater  power  levels, 
proportionately  more  of  the  IR  is  from 
the  IR-C  wavelength  region. 

In  clinical  use,  however,  infant 
radiant  warmers  are  rarely  operated  at 
full  power  and  at  high  line  voltage  (Ref. 
1).  The  total  irradiances  necessary  to 
maintain  the  desired  infant  skin 
temperature  typically  range  from  12  to 
25  mW/cm^,  and  typical  IR-A 
irradiances  are  less  than  1.0  mW/cm^. 
Engel  et  al.  reported  mean  total 
irradiances  of  less  than  10  mW/cm^  and 
17.1  mW/cm^  for  the  warming  of  two 
groups  of  critically  ill  premature  infants 
(Refs.  20  and  21);  in  general,  the  smaller 
infants  required  higher  irradiances.  In 
addition,  the  necessarily  more  frequent 
handling  of  critically  ill  neonates, 
which  may  be  as  often  as  once  every  10 
minutes,  may  interrupt  delivery  of  a 
portion  of  the  radiant  heat  to  the  infant 
and  thus  increase  the  amount  of  radiant 
power  required  for  heating  (Ref.  2). 

The  petition  also  summarized 
published  information  that  was  not 
reviewed  by  the  classification  panel 
when  the  infant  radiant  warmer  was 
classified.  Both  Sliney  and  Freasier  (Ref. 
22)  and  Sliney  and  Wolbarsht  (Ref.  23) 
reported  that  a  safe  chronic  ocular 
exposure  level  to  IR-A  was  10  mW/cm^. 
The  petition  reported  that  the  maximum 
amount  of  IR-A  of  the  tested  infant 
radiant  warmers  ranged  from  0.24  to  3.5 
mW/cm^,  and  that  in  actual  use,  infant 
radiant  warmers  emit  typically  less  than 
1  mW/cm2  of  IR-A  (Ref.  1).  Thus,  the 
potentials  for  chronic  injury  to  the  lens 
and  the  retina  are  low  because  infant 
radiant  warmers  emit  significantly  less 
IR-A  radiation  than  the  level  of  IR-A 
radiation  believed  to  be  associated  with 
injuries  of  the  lens  and  retina. 

The  cornea  and  aqueous  humor 
absorb  almost  all  of  the  IR  from  1,400 
to  1,900  nm;  the  cornea  absorbs  all  the 
IR  above  1.900  nm  fRef  23)  Thus,  most 
IR  emitted  by  infant  radiant  warmers  is 
absorbed  by  the  anterior  structures  of 
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the  eye  and  is  not  transmitted  to  the 
lens  and  retina.  Sliney  and  Freasier  (Ref. 
22)  and  Sliney  and  Wolbarsht  (Ref.  23) 
also  reported  that  the  irradiance  of  100 
mW/cm^  was  "well  below"  the 
threshold  irradiance  level  to  prevent 
corneal  injury.  Thus,  the  potentials  for 
injury  to  the  cornea  and  aqueous  humor 
from  exposure  to  IR  emitted  by  infant 
radiant  warmers  are  low  because  the 
maximum  irradiances  of  infant  radiant 
warmers  range  from  36.8  to  60.3  mW/ 
cm^  and  their  typical  total  use 
irradiances  range  from  12  to  25  mW/cm^ 
(Ref.  1).  For  both  the  total  irradiance 
and  the  IR-A  irradiance,  the  margins  for 
safety  are  significant. 

To  put  this  irradiance  information  in 
perspective,  it  should  be  noted  that 
premature  infants'  eyes  are  rarely 
opened  and  that  blinking  of  the  eyes 
when  opened  keeps  the  corneal 
epithelium  from  drying  out  (Ref.  24). 
Thus,  there  is  a  low  probability  that  a 
significant  amount  of  IR  actually  enters 
the  eyes  of  premature  infants. 

There  are  two  studies  on  the  effects  of 
IR  on  the  eyes  of  neonates.  Johns  et  al. 
detected  no  adverse  eye  effects  in 
infants  warmed  under  radiant  warmers 
after  followup  times  of  up  to  45  days 
(Ref.  25).  This  study  now  has  increased 
significance  since  Pitts  and  CuUen 
reported  that  corneal  damage  heals 
rapidly  (usually  within  24  hours)  and 
that  lens  opacities  formed  within  24 
hours  after  exposure  heal  earher  than 
expected  (usually  within  1  month)  (Ref. 
26).  Thus,  any  corneal  or  lens  effects,  if 
present,  would  have  been  detected  by 
Johns  et  al. 

In  1993,  Baumgart  et  al.  (Ref.  27) 
reported  a  retrospective  study  of 
critically  ill  premature  infants  treated 
under  radiant  warmers  and  incubators 
with  longer  followup  times  of  30  days 
to  6  years.  The  mean  followup  time  for 
the  radiant  warmer  group  was  29 
months,  and  the  mean  IR  irradiance  of 
the  infant  radiant  warmer  group  was 
less  than  30  mW/cm^.  They  found  no 
long-term  or  short-term  corneal  or  lens 
effects  in  either  group.  The  incidence  of 
retinopathy  of  prematurity  was  higher 
in  the  radiant  warmer  group,  but  this 
higher  incidence  was  attributed  to 
prematurity  and  to  the  hospital's  policy 
of  placing  the  more  critically  ill 
premature  infants  receiving  oxygen  in 
infant  radiant  warmers  rather  than  in 
incubators'  It  is  noted  that  the  incidence 
of  retinopathy  of  prematurity  is 
associated  with  prolonged  oxygen 
therapy  (Ref.  28). 

There  are  few  recommended  IR 
exposure  levels  specifically  intended  for 
infants  under  infant  radiant  warmers. 
The  Emergency  Care  Research  Institute 
proposed  that  0.3  W/cm^  (300  mW/cm^) 


was  a  reasonable  total  iiradiance  limit 
for  an  infant  under  an  infant  radiant 
warmer  in  1973  and  1984  (Refs.  24  and 
18,  respectively)  and  that  the  near  IR 
range  between  700  to  1,200  nm  should 
be  limited  to  40  mW/cm^.  The  1994 
International  Electrotechnical 
Commission  standard  for  infant  radiant 
warmers  has  irradiance  limits  of  100 
mW/cm2  for  total  IR  irradiance  and  10 
mW/cm2  for  IR-A  (Ref.  29).  The  1995 
AAMI  voluntary  standard  special 
control  has  irradiance  limits  of  60  mW/ 
cm^  for  total  IR  irradiance  and  10  mW/ 
cm^  for  IR-A  (Ref.  4).  The  maximum 
irradiances  of  currently  marketed  infant 
radiant  warmers  meet  the  AAMI 
volimtary  standard  special  control 
irradiance  limits  (Ref.  3). 

This  new  information  concerning  the 
IR  irradiance  characteristics  of  infant 
radiant  warmers  and  the  irradiance 
levels  associated  with  acute  and  chronic 
injuries  to  the  eyes  have  addressed  the 
safety  concerns  previously  held  about 
the  unknowrn  potential  for  IR-induced 
long-term  effects  to  the  eyes  of  infants 
under  infant  radiant  warmers.  The  panel 
stated  that  in  over  20  years  of  clinical 
use,  there  are  no  reports  in  the  literature 
of  any  adverse  long-term  effects  to  the 
eyes  of  infants  attributed  to  the  IR 
radiation  emitted  by  infant  radiant 
warmers  (Ref.  3).  They  further 
commented  that  long-term 
developmental  health  assessments  of 
infants  cared  for  in  infant  radiant 
warmers  do  not  mention  any  delayed 
eye  conditions  (,Ref.  3,  pp.  190  and  191). 
The  panel  agreed  that  the  potential  risk 
to  health  of  long-term  damage  from 
overexposure  of  the  eyes  to  total  IR  and 
IR-A  could  be  controlled  by  special 
controls. 

D.  Damage  to  the  Skin 

The  IR  emitted  by  infant  radiant 
warmers  is  designed  to  be  below  the 
threshold  for  thermal  injury  to  the 
infant's  skin  (Ref.  24).  The  IR  is  not  of 
sufficient  energy  to  cause 
photochemical  reactions  in  the  skin. 
Most  of  the  IR-A  irradiance  is  reflected 
from  the  skin  while  IR-B  and  IR-C 
irradiance  are  absorbed  by  the  outer  1 
millimeter  of  the  skin  to  accomplish  the 
desired  warming  effect. 

The  panel  commented  that  there  are 
no  published  reports  of  skin  damage  in 
infants  attributed  to  the  use  of  radiant 
warmers  and  that  long-term 
developmental  health  assessments  of 
infants  cared  for  in  infant  radiant 
warmers  do  not  mention  skin  conditions 
(Ref.  3).  The  panel  believed  that  the 
potential  risk  of  overexposure  of  the 
skin  to  IR  could  be  controlled  by  special 
controls. 


E.  Increased  Oxygen  Consumption 

Bell  reviewed  five  studies  (Ref.  6)  that 
reported  confiicting  results  of 
statistically  significant  increased  oxygen 
consumption  rates  (Refs.  30  and  31)  and 
unchanged  oxygen  or  slightly  increased 
consumption  rates  (Refs.  11,  28,  32,  and 
33)  in  infants  warmed  under  radiant 
warmers  compared  to  infants  wanned  in 
incubators.  Because  increased  oxygen 
consumption  may  be  an  indicator  of  a 
stress-related  increase  in  metaboUsm, 
these  reports  caused  concern  that  the 
use  of  infant  radiant  warmers  stress  the 
metabolism  of  infants. 

Bell  evaluated  these  studies  taking 
into  account  differences  in  the  various 
study  parameters  used,  including 
differences  in  the  servocontrol  skin 
temperatures  and  the  humidity  in  the 
neonatal  nurseries  (Ref.  6).  He 
determined  that  only  a  small  increase  in 
oxygen  consumption  (4  kilocalories  per 
kilogram  per  24  hours  additional  energy 
expenditure)  occurs  in  the  infants  under 
infant  radiant  warmers  compared  to 
infants  in  incubators.  Bell  agreed  with 
Wheldon  and  Rutter  (Ref.  31)  that  the 
net  total  heat  loss  of  infants  under 
radiant  warmers  to  the  environment  due 
to  evaporation,  convection,  radiation, 
and  conduction  does  not  exceed  that  of 
infants  in  incubators.  He  concluded  that 
the  increased  oxygen  consumption  of 
infants  in  infant  radiant  warmers  is  of 
unknown  clinical  significance. 
Subsequently,  Marks  et  al.  reported  that 
premature  infants  under  infant  radiant 
warmers  experienced  no  short-term 
metabolic  complications  or  adverse 
effects  on  growth  even  though  they  had 
a  10  percent  higher  oxygen 
consumption  compared  to  infants  in 
incubators  (Ref.  34). 

The  panel  acknowledged  that 
although  oxygen  consumption  may  be 
greater  in  infants  cared  for  in  infant 
radiant  warmers  than  in  incubators,  the 
clinical  significance  of  this,  if  any,  is 
unknovra  (Ref.  3).  They  noted  that  other 
factors  unrelated  to  the  device  can  also 
cause  increased  oxygen  consumption. 
The  panel  agreed  this  potential  risk 
could  be  controlled  by  special  controls. 

F.  Hypothermia  and  Hyperthermia 

The  risks  to  health  of  hypothermia 
and  hyperthermia  are  low  during  proper 
use  of  the  device  (Ref.  1).  Infant  radiant 
warmers  are  used  to  treat  and  to  prevent 
hypothermia.  Both  hypothermia  and 
hyperthermia  can  result  from 
malfunctioning  alarms  and  radiant 
heater  components,  and  hyperthermia 
can  result  from  detachment  of  the  skin 
temperature  probe  from  the  infant.  The 
device's  temperature  and  failure  alarm 
system  is  designed  to  prevent 
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hypothermia  and  hyperthermia  bv 
alerting  operators  of  unsafe  temperature 
conditions,  skin  temperature  probe 
detachment  from  the  skin,  probe  failure 
and  device  failure.  The  petition  (Ref.  1), 
current  device  labeling  (Ref.  3J,  the 
,\AM1  voluntary  standard  special 
control  (Ref  4).  and  accepted  medical 
practice  (Refs   1  and  3]  all  recommend 
frequent  monitoring  of  infants  under 
infant  radiant  warmers.  They  also 
recommend  that  infant  radiant  warmers 
should  be  operated  in  the  skin 
temperature  servocontrol  mode  rather 
than  the  manual  mode  to  further  reduce 
the  risks  of  both  hypothermia  and 
hyperthermia  iRefs,  1  and  4).  The  panel 
agreed  that  this  risk  to  health  could  be 
controlled  by  special  controls. 

G.  Other  Risks 

Four  other  potential  risks  associated 
with  the  use  of  infant  radiant  warmers 
are  electrical  shock  due  to  improper 
design  or  construction  of  the  device, 
injury  due  to  instability  of  the  device, 
bums  to  the  operator  if  the  device  is 
constr\icted  of  materials  that  absorb 
radiant  heat,  and  operator  error. 
Operator  error  can  be  minimized  by 
appropriate  training  and  comprehensive 
device  labeling  The  panel  agreed  that 
these  are  well-known  risks  that  are 
generic  to  many  neonatal  devices  and 
that  they  can  be  controlled  by  special 
controls  (Ref.  3), 

H.  Benefits  of  the  Device 

The  infant  radiant  warmer  has  the 
unique  benefit  of  providing  greater 
accessibility  to  the  infant  than  do 
incubators  during  routine  nursing  and 
intensive  care  procedures  without 
interrupting  the  deUvery  of  heat.  Infant 
radiant  warmers  can  also  heat  an  infant 
faster  than  an  incubator.  Ahlgren 
reported  that  only  5  to  10  minutes  are 
required  to  warm  the  infant's  skin  to  the 
preset  skin  temperature  with  the  infant 
radiant  warmer  as  compared  to  45  to  50 
minutes  for  the  incubator  (Ref.  35). 
Infant  radiant  warmers  are 
re(  ommended  for  the  care  of  newborn 
infants  who  lose  large  amounts  of  heat 
through  evaporation  of  amniotic  fluid 
from  their  skin  in  the  delivery  room 
(Ref.  27).  It  is  estimated  that  80  percent 
of  all  infants  are  placed  under  infant 
radiant  warmers  at  some  time  during 
their  hospital  stay  (Ref  1).  Many 
practitioners  consider  infant  radiant 
warmers  to  be  the  only  way  of  warming 
some  very  low  birth  weight  and 
(.nticallv  ill  infants  (Refs.  3  and  6). 

The  panel  believes,  based  on  publicly 
available,  valid  scientific  evidence,  that 
the  infant  radiant  warmer  can  be 
regulated  as  a  class  II  device  (general 
and  special  controls)  to  reasonably 


assure  the  device's  safety  and 
effectiveness  (Ref.  3). 

IX.  FDA's  Trntative  Findings 

FDA  tentatively  concurs  with  the 
recommendation  of  the  panel  that  infant 
radiant  warmers  should  be  reclassified 
into  class  H.  The  agency  believes  that 
"new  information"  in  the  form  of 
publicly  available,  valid  scientific 
evidence  exists  to  establish  special 
controls  to  provide  reasonable  assurance 
of  safety  and  effectiveness  of  the  infant 
radiant  wanner  for  its  intended  use  The 
agency  further  identifies  the  AAMI 
voluntary  standard  and  labeling  as  the 
special  controls.  Moreover,  existing 
devices,  within  the  generic  type,  have 
established  a  reasonable  record  of  safe 
and  effective  use.  Consistent  with  the 
purpose  of  the  act,  class  n  controls  as 
defined  by  section  513(a)(1)(B)  of  the 
SMDA  would  provide  the  least  amount 
of  regulation  necessary  to  reasonably 
assure  that  current  and  future  infant 
warmers  are  safe  and  effective. 

X.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  of  the  potential,  costs  to 
comply  with  the  provisions  of 
premarket  approval  (class  III)  by  each 
manufacturer,  the  agency  believes  that 
the  economic  impact  to  comply  with 
special  controls  (class  0)  would  likely 


be  less.  Therefore,  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory- 
Flexibility  Act,  no  further  analysis  is 
required. 

XII.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  in  this  proposed 
rule  are  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  Rather,  the  proposed 
labeling  statements  are  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  Government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  pubUc"  (5  CFR 
1320.3(c)(2)). 

XIII.  Request  for  Comments 

Interested  persons  may,  on  or  before 
November  25,  1996,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
name  of  the  device  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

XIV.  References 

The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  880 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Ckjsmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  880  be  amended  as  follows: 


PART  S8& GENERAL  HOSPITAL  AND 

PERSO'NAi„  USE  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360). 
371). 

2.  Section  §  880.5130  is  revised  to 
read  as  follows: 

§880.5130    Infant  r9diant  wamf>er. 

(a)  Identification.  The  infant  radiant 
warmer  is  a  device  consisting  of  an 
in&ared  heating  element  intended  to  be 
placed  over  an  infant  to  maintain  the 
infant's  body  temperature  by  means  of 
radiant  heat.  The  device  may  also 
contain  a  temperature  monitoring 
sensor,  a  heat  output  control 
mechanism,  and  an  alarm  system  (infant 
temperature,  manual  mode  if  present, 
and  failure  alarms)  to  alert  operators  of 
a  temperature  condition  over  or  under 
the  set  temperature,  manual  mode  time 
limits,  and  device  component  failure, 
respectively.  The  device  may  be  placed 
over  a  pediatric  hospital  bed  or  it  may 
be  built  into  the  bed  as  a  complete  unit. 

(b)  Classification.  Class  II  (Special 
Controls).  (1)  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  Voluntary 
Standard  for  Infant  Radiant  Warmers; 
(2)  prescription  statement  in  accordance 
with  21  CFR  801.109  (restricted  to  use 
by  or  upon  the  order  of  qualified 
practitioners  as  determined  by  the 
States);  (3)  labeling  for  use  only  in 
health  care  facilities  and  only  by 
persons  with  specific  training  and 
experience  in  the  use  of  the  device. 

Dated:  August  1, 1996. 
D.  B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 

Health. 
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Bureau  of  Indian  Affairs 
25  CFR  Part  215 

RIN  10-'6-AD35 

.  eaa  s-^a.  2:'-c  M^^-g  Operations  and 
.,ease&  ;.'■  C;-uapa-w  "dian  Lands 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
our  regulations  for  lead  and  zinc 
mining.  The  purpose  is  to  update  the 
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operations  and  procedures  for  the 
leasing  of  and  operations  for  the 
discovery,  testing,  development, 
mining,  and  processing  of  all  lead  and 
zinc  minerals  on  the  lands  of  Quapaw 
Indians  under  the  jurisdiction  of  the 
Miami  .Agency  in  Ottawa  County, 
Oklahoma  This  action  is  to  assist 
Indians  with  the  orderly  and  e^icient 
development  of  their  natural  resources 
of  lead  and  zinc  deposits,  and  to  insure 
operations  are  conducted  without  loss 
or  damage  to  the  environment  or  other 
resources. 

DATES:  You  may  send  us  written 
comments.  We  must  receive  them  by 
October  28.  1996. 

ADDRESSES:  You  must  mail  or  hand 
carry  your  comments  to  Terrance 
Virden,  Acting  Director,  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
.Affairs,  1849  C  Street  N.W.,  MS  4513- 
MIB.  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lohn  Dalgarn,  Bureau  of  Indian  Affairs, 
Miami  Agency,  P.O.  Box  391,  Miami, 
OK  74355-0391;  telephone  (918)  542- 
3396 

SUPPLEMENTARY  INFORMATION:  We  are 
publishing  this  revised  rule  by  the 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Our  policy  is  to  give  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process  by  submitting 
written  comments  on  the  proposed  rule. 
We  will  consider  all  comments  received 
during  the  public  comment  period.  We 
will  determine  necessary  revisions  and 
issue  the  final  rule.  Please  refer  to  this 
preamble's  ADDRESSES  section  for  where 
you  must  submit  your  written 
comments  on  this  proposed  rule. 

We  have  certified  to  the  Office  of 
Management  and  Budget  (0MB)  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

This  rule  is  not  a  significant  rule 
under  Executive  Order  12866  and  does 
not  require  approval  by  the  Office  of 
Management  and  Budget. 

We  determined  this  proposed  rule: 

(a)  Does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  no 
detailed  statement  is  needed  under  the 
National  Environmental  Policy  Act  of 
1969; 

(b)  Does  not  have  significant  takings 
implications  in  accordance  with 
Executive  Order  12630; 

(ci  Does  not  have  significant 
federalism  effects. 

(d)  Will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).;  and 

(e)  Imposes  no  unfunded  mandates  on 
any  governmental  or  private  entity  and 
is  in  compliance  with  the  provisions  of 
the  Unfunded  Mandates  Act  of  1995. 

The  information  collection 
requirements  contained  in  this  rule  do 
not  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  John  Dahlgam,  Bureau  of  Indian 
AHiairs,  Department  of  the  Interior. 

List  of  Subjects  in  25  CFR  Part  215 

Indian-lands,  Lead,  Zinc. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  revise  Part  215 
of  Title  25  of  the  Code  of  Federal 
Regulations,  as  follows: 

Part  215 — Lead  and  Zinc  Mining 
Operations  and  Leases  on  Quapaw 
Indian  Lands 


Sec. 

215.0 

215.1 

215.2 

215.3 


Definitions. 
Purpose. 
Scope. 

No  operations  until  a  lease  is 
approved. 

215.4  How  are  leases  offered? 

21 5.5  How  are  lands  selected  for  a  lease 
auction? 

215.6  How  do  we  advertise  the  lease 
auction? 

215.7  How  do  I  bid  for  a  lease?  / 

215.8  What  must  your  bid  include? 

215.9  How  do  we  conduct  public  auctions? 

215.10  What  happens  after  the  public 
auction? 

215.11  What  happens  if  we  reject  your  bid 
or  do  not  award  you  a  lease? 

215.12  What  happens  if  you  foil  to  execute 
a  lease? 

215.13  How  are  royalty  rates  determined? 

215.14  Who  do  you  pay? 

215.15  Who  pays  the  gross  production  tax 
due  to  the  State  of  Oklahoma? 

215.16  Lessee  must  have  local 
representation. 

215.17  How  long  are  leases? 

215.18  What  forms  are  used? 

215.19  Who  can  execute  (sign)  leases? 

215.20  What  is  required  for  corporate 
leases? 

215.21  What  bonds  are  needed? 

215.22  Can  leases  he  assigned? 

215.23  Can  leases  of  developed  land  be 
extended? 

215.24  Will  we  deny  requests  for  lease 
extensions? 

215.25  Can  new  leases  be  granted  if  a  lease 
has  been  forfeited  or  abandoned? 

215.26  Exploration  and  mining  operabons. 

215.27  When  can  operations  and 
production  be  susp)ended? 

215.28  Who  owns  the  mine  tailings? 

215.29  How  are  mine  tailings  disposed  of? 

215.30  What  can  chat  be  used  for? 


Authority:  Sec.  26,  41  Stat.  1248;  50  Stat. 
68;  Sec.  2.  53  Stat.  1127;  84  Stat.  325;  104 

Stat.  206 

§215.0     Definitions. 

Allottee  means  an  Indian  that  has 
been  allotted  land,  or  an  Indian  owmer 
of  land  or  interest  as  an  heir  or  devisee 
in  unpartitioned  lands  under  the 
supervision  of  the  Government. 

BLVf  means  Supervisor,  Geologic, 
Engineering  and  Mining  Services  Team 
of  the  Bureau  of  l^nd  Management. 

Chat  means  the  piles  of  mine  waste 
and  gravity  concentration  tailings 
resulting  from  the  operation  of  the  lead- 
zinc  mines. 

Incompetent  Indian  means  an  Indian 
who  we  declared  unable  to  improve pr 
manage  his  or  her  restricted  or  trust 
lands.  This  includes  minors  and  those 
Indians  who  are  incompetent  under 
State  law. 

Leased  lands,  leased  premises,  or 
leased  tract  means  restricted  or  trust 
lands  under  a  lease. 

Lessee  means  any  person,  firm,  or 
corporation,  their  legal  representatives, 
heirs,  or  assigns,  who  has  obtained  a 
lease. 

Lessor  means  any  Indian  owning  or 
having  an  interest  in  restricted  or  trust 
allotted  or  inherited  lands  that  has  been 
leased. 

Mining  operations  means  drilling, 
mining,  or  construction  on  leased  lands. 

We  means  the  U.S.  Government, 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  and  anyone  who  is 
authorized  to  represent  us  in  matters 
covered  in  this  part. 

You  means  an  allottee,  lessee,  lessor, 
or  other  interested  persons. 

§215.1     Purpose. 

1  he  purpose  of  the  regulations  in  this 
part  is  to  assist  you  with  the  orderly  and 
efficient  development  and  production  of 
your  natural  resources  (lead  and  zinc) 
writhout  waste  or  avoidable  loss  of  or 
damage  to  deposits;  avoid,  minimize  or 
correct  damage  to  the  environment, 
land,  water  and  air  or  other  resources; 
and  to  obtain  a  proper  record  and 
accounting  of  all  minerals  produced. 

§215.2     Scope. 

The  regulations  in  this  part  apply  to 
the  leasing  of  and  operations  for  the 
discovery,  testing,  development, 
mining,  and  processing  of  all  lead  and 
zinc  minerals  on  Quapaw  Indian  lands 
under  the  supervision  and  jurisdiction 
of  the  Miami  Agency,  Oklahoma. 

§  21 5.3    No  operations  until  a  lease  is 
approved. 

No  operations  are  allowed  upon  any 
restricted  or  trust  lands  allotted  to  or 
inherited  by  an  Indian  until  we  approve 
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the  lease  covering  the  land  and  the 
activity. 

§  21 5.4    How  are  leases  ottered? 

We  will  offer  lead  and  zmc  mining 
leases  at  public  auction  to  the  highest 
responsible  bidder. 

§215.5    How  are  lands  selected  for  a  lease 
auction? 

(a)  Any  one  or  a  combination  of 
Indian  ow^ners  may  request  us  to  offer 
the  lead  and  zinc  minerals  on  any  of 
their  restncted  or  trust  lands  for  sale  at 
a  lease  auction. 

(b)  Before  a  tract  of  un partitioned  land 
will  be  offered  for  lease  at  a  public 
auction,  a  majority  of  the  interest 
oNvners  must  agree  to  the  request. 

§  21 5.6    How  do  we  advertise  the  lease 
auction? 

(a)  We  will  publish  at  least  four 
notices  starting  30  days  before  the 
public  auction.  The  notices  will  be  in  a 
newspaper  of  general  circulation  in  the 
county  where  the  land  is  located,  and  in 
at  least  one  nationally  circulated  mining 
trade  journal. 

(b)  The  public  auction  notice  vtill 
include  the  following  information: 

(1)  Date  of  auction; 

(2)  Time  of  auction; 

(3)  Place  of  auction;  and 

(4)  How.  who.  and  where  to  obtain 
information  on  participation  in  the 
auction. 

§  21 5.7    How  do  I  bid  for  a  lease? 

(a)  You  may  submit  sealed  bids  by 
mail  to  the  address  in  the  notice.  We 
must  receive  your  bid  before  the  public 
auction  begins. 

(b)  You  may  submit  your  bid  at  the 
public  auction. 

(c)  You  may  authorize  an  agent  to 
submit  your  bid  at  the  public  auction. 
The  agent  must  have  your  power  of 
attorney  to  bid  for  you. 

§  21 5.8    What  must  your  bid  Include'' 
Bids  must  include; 

(a)  Your  offer  of  the  stipulated  and 
fixed  royalty; 

(b)  Your  bonus  payment  offer;  and 

(c)  Cashier's  check  payable  to  us  in 
the  amount  of  one  year  rental  and  25 
percent  of  your  bonus  pavTnent  offer. 

§215.9    How  do  we  conduct  public 
auctions? 

(a)  At  the  announced  auction  time,  we 
will  announce  the  bidder,  the  amount, 
and  terms  of  each  sealed  bid  received. 

fb)  After  the  armouncement  of  the 
sealed  bids,  public  bidding  will  begin. 
All  bidders  present  can  bid,  whether  or 
not  you  submitted  a  sealed  bid.  Bidding 
is  only  on  the  bonus  payment. 


(c)  At  the  conclusion  of  public 
bidding,  we  will  determine  the  highest 
and  best  bid  as  the  highest  bonus  offer. 

(d)  We  reserve  the  right  to  reject  any 
or  all  bids. 

§  215.10    What  happens  after  the  public 
auction? 

(a)  We  review  and  select  the  highest 
and  best  bid  for  each  tract  offered  in  the 
auction. 

(b)  We  inform  the  owners  of  the  bid 
selections. 

(c)  We  inform  the  owners  of  the 
estimated  reasonable  mining  value  of 
their  lands  and  other  necessary 
information  to  fully  advise  them  of  the 
current  status  and  mining  potential  of 
their  lands. 

(d)  The  owners  accept  the  bid  offer 
and  execute  (sign)  the  lease. 

(e)  We  vdll  notify  you  when  you  are 
awarded  a  lease. 

(f)  You  will  have  30  days  after  notice 
to  execute  the  lease  by  the  terms  of  your 
bid  and  the  regulations  in  this  part. 

(g)  We  will  finalize  the  lease 
documents  by  approving  the  completed 
lease  package. 

§  215.1 1     What  happens  if  we  reject  your 
bid  or  do  not  award  you  a  lease? 

If  your  bid  is  not  accepted  or  you  are 
not  awarded  a  lease,  your  bid  deposit 
will  be  returned  to  you. 

§215.12    What  happens  if  you  fail  to 
execute  a  lease? 

If  we  award  you  a  lease  and  you  fail 
to  execute  it,  you  vAW.  forfeit  the  money 
included  with  your  bid.  We  will  give 
these  funds  to  the  land  owner(s). 

§215  13     How  are  royalty  rates 
determined? 

(a)  If  a  lease  is  offered  for  sale  at 
public  auction,  we  will  set  the  royalty 
rate  before  the  auction  at  a  fixed 
percentage  of  gross  proceeds  of  all  lead 
and  zinc  ores  and  concentrates 
extracted.  We  will  determine  the  royalty 
rate  for  each  lease  individually. 

(b)  If  a  lease  is  not  offered  for  sale  at 
public  auction,  we  will  determine  the 
royalty  rate  or  approve  a  negotiated  rate 
for  each  lease. 

(1)  The  royalty  rate  must  not  be  less 
than  the  highest  and  best  obtainable 
market  price  for  lead  and  zinc  ores  and 
concentrates.  We  will  determine  this 
minimum  price  at  the  usual  and 
customary  disposal  points  at  the  time  of 
the  sale. 

(2)  We  reserve  the  right  to  determine 
the  market  price  if  it  is  necessary  to 
protect  the  interests  of  the  Indian  lessor. 

(3)  We  reserve  the  right,  when  it  is  in 
the  best  interest  of  the  Indian  lessor,  to 
require  you  to  store  the  royalty  share  of 
ore  instead  of  selling  it.  If  we  do  this, 


we  will  notify  you  in  advance.  You 
must  store  the  ore  in  youir  ore  bins  at  no 
cost  to  the  lessor.  You  will  not  be 
required  to  store  more  than  one- third  of 
your  bin  capacity  or  for  longer  than  6 
months. 

§215.14    Who  do  you  pay? 

We  must  collect  all  payments  for 
rents,  royalties,  bonus,  and  any  other 
payments.  We  v^ll  then  deposit  the 
funds  to  the  credit  of  the  Indian 
lessors). 

§  ?1 5  15     Who  pays  the  gross  Droductic 
tax  due  to  the  State  ot  Oitiahoma" 

(a)  We  will  pay  the  Indian  owners 
share  of  the  gross  production  tax  to  the 
State  from  their  royalty  income. 

(b)  You  are  responsible  to  pay  youj 
share  of  the  gross  production  tax. 

§  21 5  1 6    Lessee  fnust  have  iocal 

representation 

(a)  You  must  designate  a  local  or 
resident  representative  within  Ottawa 
Ck>imty,  Oklahoma.  You  must  also  give 
us  the  representative's  name  and 
mailing  address. 

(b)  We  will  notify  and  communicate 
with  your  local  representative  in 
securing  compUance  with  our 
regulations  and  the  terms  of  your  lease. 

(c)  You  must  designate  a  substitute 
local  representative  if  the  primary 
representative  is  not  available  to  us. 

(d)  If  no  designated  local 
representative  is  available,  any  of  your 
employees,  contractors,  or  other  person 
in  charge  of  mining  operations  on  the 
leased  land  v^ll  be  considered  your 
local  representative  for  the  purpose  of 
serving  a  notice  to  you. 

(e)  We  wrill  consider  you  to  be  notified 
when  we  mail  the  notice  to  you  or  your 
local  representative's  last  known 
address. 

(f)  Your  response  time  begins  with  the 
day  a  notice  is  mailed  or  received  in 
person  by  you  or  your  local 
representative. 

§215.17    How  long  are  leases? 

Lead  and  zinc  mining  leases  can  be 
for  10  years.  We  may  limit  leases  to  less 
than  ten  years. 

§215.18    What  forms  are  used? 

We  will  prescribe  the  appropriate 
form  for  applications,  leases,  other 
information,  and  collection 

requirements. 

§215.19    Who  can  execute  (sign)  leases? 

(a)  A  lease  contract  can  be  executed 
by  competent  adult  Indian  owmers. 

(b)  We  will  execute  ancf  approve 
leases  for: 

(1)  Minors; 

(2)  Incompetent  owners; 
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(3)  Undetermined  heirs  of  a 
decedentss  estate; 

(4)  Owners  who  can  not  be  located; 
and 

(5)  Owners  who  have  given  us  written 
authority  to  sign  for  them. 

§  215.20    What  is  required  for  corporate 

lessees? 

(a)  If  the  applicant  for  a  lease  is  a 
corporation,  your  first  application  must 
include  evidence  that  your  officers  can 
execute  the  lease  You  must  also  submit: 

(1)  A  certified  copy  of  your  articles  of 
incorporation; 

(2)  If  you  are  not  a  Oklahoma 
corporation,  evidence  that  you  are  in 
compliance  with  the  corporation  laws 
where  you  are  incorporated; 

(3)  List  of  officers,  principal 
stockholders,  and  directors,  with  their 
addresses  and  the  number  of  shares  they 
possess; 

(4)  A  sworn  statement  of  your  officers 
showring: 

(i)  The  total  number  of  shares  of 
capital  stock  issued  and  the  amount  of 
r^sh  recovered  into  your  treasury  for 
each  share  sold  or.  if  paid  in  property, 
the  kind,  quantity,  and  value  paid  per 
share; 

(ii)  The  amount  per  share  of  sold 
stock  that  is  not  paid  for  and  subject  to 
assessment; 

(iiil  The  amount  of  cash  in  your 
treasury  and  elsewhere  and  its  source; 

(iv)  The  value  of  your  property;  and 

(v)  The  amount  of  your  indebtedness 
and  the  nature  of  vour  obligations. 

(bj  You  must  submit  a  statement  of 
changes  in  officers  and  stockholders  by 
lanuary  1  of  each  year.  We  may  request 
this  statement  at  other  times  during  the 
year  also 

(c)  We  mav  require  individual 
stockholders  to  provide  affidavits  on  the 
companies  or  persons  or  firms  that  have 
interest  in  lead  and  zinc  mining  leases 
or  Indian  land  in  Ottawa  County, 
Oklahoma,  and  if  the  stock  is  held  in 
trust  or  not. 

(d)  If  you  are  required  to  submit  any 
other  applications,  you  will  only  have  to 
show  the  aggregate  amounts  of  your 
assets  and  liabilities. 

§  21 5.21    What  bonds  are  needed? 

(a)  Lessees  must  provide  a  surety 
bond  when  executing  a  lead  and  zinc 
lease 

(b)  The  surety  bond  must  be  with  a 
surety  company(s)  that  is  acceptable  to 
us. 

(c)  The  amount  of  the  surety  must 
guarantee  the  payment  of  all  deferred 
installments  of  the  bonus,  royalties, 
rentals,  and  the  performance  of  all 
covenants  and  agreements  by  you. 


(d)  The  amount  of  the  siuety  must 
cover  the  costs  of  repair  and  restoration 
of  the  surfece  and  natural  resources. 

(e)  Minimum  bond  amounts  are: 


Acreage  of  lease 

Minimum 

anxxjnt  of 

bond 

Less  than  80  acres  

More  than  80  but  less  than  120 
acres 

S50.000 
100  000 

120  or  more  acres 

250,000 

(f)  We  may  reduce  the  amount  of  the 
bond  below  the  minimum  amoimts  with 
the  consent  of  the  lessor. 

(g)  You  may  execute  a  penal  bond  to 
us  with  yoiu-  power  of  attorney  in  lieu 
of  a  surety.  You  can  then  submit  United 
States  bonds  or  notes  in  the  total 
amotmt  prescribed  in  paragraph  (c)  of 
this  section. 

(h)  You  may  provide  one  aggregate 
bond  instead  of  several  individual 
bonds  to  cover  all  leases  you  have.  We 
will  determine  the  amotmt  of  the 
aggregate  bond. 

(i)  We  may  increase  the  amount  of  any 
bond  if  necessary  to  protect  the  interests 
of  the  Indian  lessor. 

§215^    Car  leases  t>e  assigned? 

(a)  Yes.  Leases  can  be  assigned, 
subleased,  or  sublet  only  with  our 
approval  of  the  terms  and  conditions  of 
the  assignment,  sublease,  and,  or 
subletting  contract. 

(b)  You  must  notify  us  of  any 
proposed  assignment.  The  assignee 
must  submit  a  financial  statement  and 
bond.  We  will  then  notify  all  restricted 
Indian  land  owners  of  the  proposed 
assignment.  They  will  have  ten  days  to 
file  written  objections  to  the  assignment. 
We  will  then  approve  or  disapprove  the 
assignment.  , 

(c)  The  assignee  must  provide  a  bond 
per  §215.21. 

§  21 5.23     Can  eases  of  developed  land  be 
extended? 

(a)  Yes.  If  you  request  and  it  is  in  the 
best  interest  of  the  Indian  lessor,  we 
may  approve  a  new  lease  or  extend  an 
existing  lease. 

(b)  New  leases  or  extensions  can  be 
granted  to  lessees,  assignees,  sublessees, 
mining  contractors,  or  other  parties  who 
have  expended  capital  in  the  mining  or 
development  operations  imder  the 
existing  lease. 

(c)  New  leases  or  extensions  are 
executed  per  §  215.19. 

(d)  We  must  approve  the  bonus 
pajonent  and  royalty  for  the  new  lease 
or  extension. 

(e)  We  will  not  consider  a  request  for 
a  new  lease  or  extension  until  the  final 
year  of  the  existing  lease. 


§  215.24    Will  we  deny  requests  (or  lease 
extensions? 

(a)  Yes.  If  any  of  the  followring 
circumstances  exist,  we  may  deny  yoiu: 
request: 

(1)  If  a  new  lease  or  extension  is  not 
in  the  best  interest  of  the  Indian  lessor; 

(2)  If  any  of  the  land  under  the 
extension  request  is  encumbered  by 
another  existing  lease,  sublease, 
assignment,  or  mining  contract;  or 

(3)  If  any  owner  or  person  claiming 
rights  or  interests  files  an  objection. 

(b)  We  will  notify  you  about  requests 
for  extensions  if  our  records  or  the 
district  coiul  records  show  you  have 
rights  or  interest  in  any  land  involved. 

(c)  You  will  have  10  days  to  submit 
your  objection  to  the  extension  after 
receipt  of  our  notice. 

(d)  If  an  objection  is  submitted,  they 
will  have  20  days  to  submit  a  statement 
supporting  their  objection. 

fe)  The  extension  applicant  will  have 
10  days  to  defend  their  apphcation  from 
objections. 

(f)  We  will  decide  to  approve  or  deny 
the  extension  based  on  the  facts  we 
receive. 

§  215.25    Can  new  leases  be  granted  if  a 
lease  has  been  forfeited  or  abandoned? 

Yes.  If  a  lease  on  land  where  lead  and 
zinc  ores  were  discovered  was  canceled, 
forfeited,  or  expired,  we  can  approve  a 
new  lease.  If  you  apply  for  a  new  lease, 
your  application  must  contain  special 
offers  for  the  terms  and  conditions  of 
the  new  lease. 

(a)  We  will  consider  your  offer  and  if 
it  is  in  the  best  interest  of  the  Indian 
owner(s),  we  will  approve  it. 

(h)  If  your  offer  is  not  in  the  best 
interest  of  the  Indian  owner(s),  we  will 
reject  your  offer.  '*' 

(c)  We  will  then  proceed  to  offer  the 
lease  for  sale  at  pubhc  auction  described 
in  §215.9 

§  21 5.26    Exploration  and  mining  operation. 

(a)  Lessees  must  provide  the  BLM  ail 
notices,  reports,  drill  logs,  maps, 
records,  and  other  information  on 
mining  operations  required  bv  us.  The 
BLM  will  maintain  a  file  for  us. 

fbj  The  files  maintained  by  the  BLM 
will  be  available  for  inspection  by 
employees  of  BIA.  Employees  of  the 
BLM  will  provide  the  BIA  any 
information  and  technical  advice  we 
need.  The  BIA  will  provide  the  same 
service  to  the  employees  of  the  BLM. 

(c)  The  BLM  will  not  issue  orders  to 
Indian  lessors.  The  BLM  does  have  the 
authority  to  issue  and  amend  orders  to 
mining  operators  on  production  and 
operations.  These  orders  will  be 
prepared  cooperatively  with  the  BIA. 

(a)  Leases  granted  or  approved  under 
this  part  shall  be  subject  to  the 
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provisions  found  in  43  CFR  Parts  3590 
through  3599,  inclusive,  and  are 
implemented  in  this  part  with 
relationship  to: 

(1)  Exploration  and  mining 
operations. 

(2)  Obligations  of  lessees  and 
permittees. 

(3)  Maps  and  plans. 

(4)  Bore  holes  and  samples. 

(5)  Mining  methods. 

(6)  Protection  against  mining  hazards. 

(7)  Milling  waste  from  mining  or 
milling. 

(8)  Production  records  and  audit. 

(9)  Inspection,  issuance  of  orders,  and 
enforcement  of  orders. 

(10)  Late  payment  or  underpayment  of 
charges. 

§215.27    When  can  operations  and 
production  be  suspended'' 

We  may  authorize  the  suspension  of 
the  operating  and  producing 
requirements  on  mining  leases  for 
minerals  other  than  oil  and  gas 
whenever  we  find  that  marketing 
facilities  are  inadequate  or  economic 
conditions  unsatisfactory.  You  may 
apply  for  relief  from  all  operating  and 
producing  requirements  to  the  BLM  in 
triplicate  and  give  a  copy  to  us. 
Complete  information  must  be 
furnished  showing  the  necessity  for 
relief.  Suspension  of  operations  and 
production  will  not  relieve  you  from  the 
obligations  of  continued  payment  of  the 
annual  rental  or  the  minimum  royalty. 

§215.28     Who  owns  the  mine  tailings'' 

Mine  tailings,  mine  reiuse,  "cnat    and 
tailing  piles  are  the  property  of  the 
lessors  from  whose  lands  the  ores  were 
removed  and  in  the  percentage 
attributed  thereto. 

6  21  5  2S     Hew  are  r-nipe  tai'i'-as  d.SDOsec 
o(? 

Disposal  of  mine  taiUngs,  mine  refuse, 
"chat"  or  tailing  piles  for  purposes  other 
than  the  recovery  of  lead  and  zinc 
concentrates  must  be  in  the  methods 
and  manner  we  decide  is  appropriate 
and  in  the  best  interest  of  the  Indian 
owners. 

§215.30    What  car  cnat  oe  >.sea  fc"" 

(a)  Chat  must  oniy  oe  usea  lor 
applications  that  are  within  one  of  the 
following  categories: 

(1)  Applications  that  bind  the  chat 
into  a  durable  product  (for  example,  use 
as  an  aggregate  in  batch  plants  preparing 
asphalt  or  concrete); 

(2)  Applications  where  the  chat  is 
applied  below  paving  on  asphalt  or 
concrete  roads  or  parking  lots; 

(3)  Applications  where  the  chat  is 
used  as  a  raw  product  for  manufacturing 
a  safe  product  (for  example,  glass 
manufacturing);  or 


(4)  Applications  where  the  chat  is 
covered  with  at  least  twenty-four  (24) 
inches  of  clean  material  in  areas  that  are 
not  likely  to  be  used  for  residential  or 
public  area  development  (for  example, 
deep  fill  on  industrial  sites). 

(b)  Any  other  applications,  including 
residential  applications,  are  prohibited. 
Use  of  chat  for  any  unauthorized 
applications  may  result  in  immediate 
termination  of  a  chat  purchase  contract, 
prosecution  for  trespass,  or  other 
sanctions. 

(c)  Contracts  for  the  sale  or  disposal 
of  chat  under  this  part  are  subject  to  the 
provisions  in  25  CFR  part  216. 

Dated:  August  6, 1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  96-21741  Filed  8-26-96;  8:45  am] 

BILLING  CODE  431(M)2-P 


DEPARTMENT  Of  "^HE  "TREASURY 

(n'tec'^a:  Revenue  Se^v-ce 
25  CPR  Part  1 
nNTL-O003-95i 
RIN  '545-AT92 

Source  of  income  F^onp,  Sales  of 
Inventory  and  Natural  Resources 
Produced  in  One  Jurisdiction  and  Sold 
In  Another  Jurisdiction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  the  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTL-0003-95)  which  was 
published  in  the  Federal  Register  on 
Monday,  December  11,  1995  (60  FR 
63478).  The  notice  of  proposed 
rulemaking  relates  tc  the  source  of 
income  from  sales  of  natural  resources 
or  other  inventory  produced  in  the 
United  States  and  sold  in  a  foreign 
country  or  produced  in  a  foreign 
country  and  sold  in  the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Shelbume  (202)  622-3880  (not  a 
toll-free  number). 

SUPPIEMEN-^ARV  tVPORMfi-'tON: 

Background 

The  notice  of  proposed  rulemaking 
that  is  subject  to  these  corrections  is 
under  section  863  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  pubhshed,  the  notice  of  proposed 
rulemaking  (INTL-0003-95)  contains 


errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  pubUcation  of 
proposed  rulemaking  (INTL-0003-95) 
which  is  the  subject  of  FR  Doc.  95- 
30087  is  corrected  as  follows: 

1.  On  page  63480,  column  2.  in  the 
preamble,  under  the  heading  "1.  Export 
Terminal  Rule",  the  second  full 
paragraph,  line  12,  the  language 
"production  activity  following  export. 
A"  is  corrected  to  read  "production 
activity  as  defined  in  §  1.863-1  (b)(3)(ii) 
following  export.  A". 

2.  On  page  63483,  column  3,  in  the 
preamble,  under  the  heading  "3. 
Determination  of  Source  of  Gross 
Income",  line  3  from  the  top  of  the 
column,  the  language  "are  located 
where  the  tangible"  is  corrected  to  read 
"are  located  where  the  taxpayer's 
tangible". 

3.  On  page  63483,  column  3,  in  the 
preamble,  under  the  heading  "3. 
Determination  of  Source  of  Gross 
Income",  the  fourth  full  paragraph,  line 
8,  the  language  "sit  us  of  economic 
activity.  Accordingly,"  is  corrected  to 
read  "situs  of  economic  activity. 
Accordingly,". 

§1.863-1    [Corrected] 

4.  On  page  63485,  column  2.  §  1.863- 

1  (b)(1)  introductory  text,  line  2,  the 
language  "Except  to  the  extent  provided 
in"  is  corrected  to  read 
"Notwithstanding  any  other  provision, 
except  to  the  extent  provided  in". 

§1.863-2    [Corrected] 

5.  On  page  63486,  column  3,  §  1.863- 

2  (b),  lines  15  and  16,  the  language 
"paragraph  (a)(2)  of  this  section,  see 

§  1.863-3.  However,  the  principles  of 
is  corrected  to  read  "paragraph  (a)(2)  of 
this  section,  see  §  1.863-1  for  natural 
resources  and  §  1.863-3  for  other 
inventor}'.  However,  the  principles  of. 

§1.863-3    [Corrected] 

6.  On  page  63487,  column  3,  §  1.863- 

3  (b)(2)(iv).  paragraph  (i)  of  Example  1., 
line  4,  the  language  "country  X  to  D,  a 
unrelated  foreign  clothing"  is  corrected 
to  read  "country  X  to  D,  an  unrelated 
foreign  clothing" 

7.  On  page  63488,  column  2,  §  1.863- 
3  (c)(l)(i)(B),  line  4,  the  language 
"intangible  assets  owned  by  the 
taxpayer"  is  corrected  to  read 
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"intangible  assets  owned  directly  by  the 

taxpayer". 

Michael  L.  Slaughter, 

Acting  Chief,  Regulations  Unit,  Associate 

Chief  Counsel  (Corporate). 

|FR  Doc.  Pft-2ifiOl  Filed  »-2&-96;  8:45  am) 

BILUNQ  COOE  4«30-4)t-P 

26  CFR  Part  1 
llNTt-4-95J 


RIN  1545-AT41 

Allocation  of  Loss  on  Disposition  of 
Stock;  Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION;  Correction  to  the  notice  of 
proposed  rulemaking. 

summary:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTL-4-95)  which  was 
published  in  the  Federal  Register  on 
Monday,  July  8.  1996  (61  FR  35696). 
The  notice  of  proposed  rulemaking 
relates  to  the  allocation  of  loss  realized 
on  the  disposition  of  stock. 

FOR  FURTHER  INFORMATION  CONTACT:  Seth 
B.  Goldstein  (202)  622-3850  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background  ^ 

The  notice  of  proposed  rulemaking 
that  is  subject  to  these  corrections  is 
under  section  865  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  (INTL-4-95)  contains  an 
error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
proposed  rulemaking  (INTL-4-95) 
which  is  the  subject  of  FR  Doc.  96- 
17004  is  corrected  as  follows: 

§1.904-4    [Corrected] 

On  page  35701.  column  2,  §  1.904-4, 
paragraph  (c)(2)(i),  line  11,  the  language 
■  January  1,  1988.  Paragraph  (2)(ii)(B) 
of  is  corrected  to  read  "January  1, 
1988  Paragraph  (c)(2)(ii)(B)  of. 
Michael  L.  Slaughter, 
Acting  Chief  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 
|FR  Doc.  96-21599  Filed  8-2&-96;  8:45  am) 

BILLING  COOC  4«30-01-P 


UMI 


ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  52 

[TN-176-1-0641b;  TN-177-1-9642b;  FRL- 
5546-8] 

Approval  and  Promulgation  of 
hnpleiTientation  Plans;  Tennessee: 
Approval  of  Revisions  to  the 
Tennessee  SIP  Regarding  Volatile 
Organic  Compounds 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  for  the  purpose  of  amending 
the  chapter  regulating  volatile  organic 
compounds  (VOCs).  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  September  26, 
1996. 

ADDRESSES:  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environipental  Protection 

Agency,  401  M  Street,  SW, 

Washington,  EX:  20460. 
Environmental  Protection  Agency, 

Jlegion  4  Air  Programs  Branch,  345 

Courtland  Street,  NE,  Atlanta,  Georgia 

30365. 
Division  of  Air  Pollution  Control, 

Termessee  Department  of 

Environment  and  Conservation,  L  &  C 


Annex,  9th  Floor,  401  Church  Street. 

Nashville,  Tennessee  37343-1531. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Dennian,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  x4208.  Reference  files  TN- 
176-l-964lb  and  TN-177-l-9642b. 
SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  July  22, 1996. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

IFR  Doc.  96-21695  Filed  8-26-96;  8:45  am] 

BILLMQ  COOE  S560-SO-P 


40  CFR  Part  52 

[MA-46-1-7194b:  A-1-FRL-5557-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Marine  Vessel 
Transfer  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a 
conditional  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  contains  a 
regulation  to  control  volatile  organic 
compound  (VOC)  emissions  from 
marine  vessel  transfer  operations.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  conditionally 
approving  the  Commonwealth's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal.  A  detailed  rationale  for 
the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  September  26,  1996. 

ADDRESSES:  Comments  mav  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
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Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Bldg.,  Boston,  MA 
02203.  Copies  of  the  Commonwealth's 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street.  8th  Floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annr-  F   AmoiG.  'hi";  565-3166. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Fedecal  Register. 

Authority:  42  U.S.C.  7401— 7671q. 

Dated:  July  17,  1996. 
John  P.  DeVillara, 
Regional  Administrator,  Region  I. 
[FR  Dcx:.  96-21693  Filed  a-26-96;  8:45  am) 
BtLUNO  CODE  6860-60-P  D 


40  CFR  Part  300 

[ID  CAD065021594:  FRL-555a-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete 

Louisiana-Pacific  Superfund  Site  from 

the  National  Priorities  List:  Request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  9,  announces  its 
intent  to  delete  the  Louisiana-Pacific 
Site  (the  "Site")  in  Oroville,  California, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  Part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  promulgated  pursuant  to  Section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended.  EPA 
and  the  State  of  California  E)epartment 
of  Toxic  Substances  Control  have 
determined  that  the  Site  poses  no 
significant  threat  to  human  health  or  the 
environment  and,  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before 
September  26,  1996. 


ADDRESSES:  Comments  may  be  mailed  to 

the  followdng  address:  Keiih  Takata, 
Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  75 
Havrthome  Street,  San  Francisco,  CA 
94105. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
9  public  docket,  which  is  located  at  EPA 
Region  9's  Superfund  Records  Center,  at 
the  address  above,  and  is  available  for 
viewing  between  8  a.m.  and  5  p.m., 
Monday  through  Friday,  excluding 
holidays.  Additional  information  on  the 
Louisiana-Pacific  Superfund  Site, 
including  that  contained  in  the  public 
docket,  is  also  available  for  vievdng  at 
the  Site  repositories: 

Butte  County  Pubhc  Library,  1820 
Mitchell  Avenue,  Oroville,  CA  95966, 
(916)  538-7596 

Meriam  Library,  California  State 
University  at  Chico,  Chico,  CA 
95929-0295,  (916)  898-5710 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Schauffler,  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street  (H-7-2),  San 
Francisco,  CA  94105,  (415)  744-2359. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
in.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA),  Region  9,  announces  its  intent  to 
delete  the  Louisiana-Pacific  Site,  located 
in  Oroville,  California,  from  the 
National  Priorities  List  (NPL)  and 
requests  comments  on  this  deletion.  The 
NPL  constitutes  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  Part  300.  EPA  identifies  sites  that 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  a  Ust  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  fi-om  the  NPL 
remain  eligible  for  remedial  actions  in 
the  unlikely  event  that  conditions  at  the 
site  warrant  such  action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Louisiana-Pacific  Site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 


n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on,  the  NPL  when 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required;  or 

(ii)  All  appropriate  response  under 
CERCLA  has  beien  implemented  and  no 
further  action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment,  and  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

The  levels  of  hazardous  substances, 
pollutants,  or  contaminants  that  remain 
at  the  Site  are  within  the  levels  that 
allow  for  unlimited  use  and  unrestricted 
exposure.  Thus,  subsequent  review  of 
the  Site  pursuant  to  section  121(c)  of 
CERCLA,  will  not  be  required.  If  new 
information  that  indicates  a  need  for 
further  action  becomes  available,  EPA 
may  initiate  response  actions.  Wherever 
there  is  a  significant  release  from  a  site 
deleted  from  the  NPL,  the  site  may  be 
restored  to  the  NPL  without  the 
application  of  the  Hazard  Ranking 
System. 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
EPA  Region  9  has  recommended 
deletion  and  has  prepared  the  relevant 
documents;  (2)  the  State  of  California 
has  concurred  with  the  proposed 
deletion  decision;  (3)  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials  and 
other  interested  parties  announcing  the 
commencement  of  a  30-day  public 
comment  period  on  EPA's  Notice  of 
Intent  to  Delete;  and  (4)  all  relevant 
documents  have  been  made  available  for 
public  review  in  the  local  Site 
information  repositories. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter  or  revoke  any 
individual's  rights  or  obUgations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  II  of  this  Notice,  §  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
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public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  interested 
parties  by  the  Regional  Office. 

rV.  Basis  for  Intended  Site  Deletion 

A.  Site  Background 

The  Louisiana-Pacific  (L-P) 
Superfund  Site  consists  of  a  wood 
processing  plant  and  landfill  located  in 
Butte  County  just  south  of  the  city  limits 
of  Oroville,  California  (population 
10,560).  The  plant  and  landfill  are 
located  about  Vz  mile  apart  and  are 
separated  by  the  Koppers  Company, 
Inc.,  Superfund  site,  which  is  also  on 
the  NPL. 

Log  storage,  lumber  production  and 
hardboard  manufacturing  take  place  at 
the  L-P  plant.  It  lies  in  the  Feather  River 
floodplain  at  an  elevation  of  about  145 
feet  above  mean  sea  level  in  an  area  of 
tailings  piles  created  by  dredger  mining 
activities  that  ceased  around  1936.  The 
northern  part  of  the  plant  is  occupied  by 
buildings  and  paved  with  asphalt.  The 
central  part  of  the  plant  has  been  graded 
relatively  level  for  log  storage.  The 
western  margin  and  southwest  comer  of 
the  plant  retain  much  of  the  historic, 
irregular  dredge-tailing  topography 
since  modified  by  quarrying  for  log-deck 
base  material. 

Land  use  in  the  vicinity  of  the  Site  is 
mixed  agricuhural,  residential, 
commercial  and  industrial.  One-  to  five- 
acre  farms  exist,  and  much  of  the 
produce  and  livestock  is  raised  for  home 
use  and  not  sold  commercially. 
Residential  areas  are  located  to  the 
south,  southeast,  west  and  northeast  of 
the  Site.  Three  schools  are  located 
within  a  two-mile  radius  of  the  Site. 

B.  History 

Georgia-Pacific  Corporation 
purchased  the  present  L-P  site  in  1969 
and  completed  construction  of  the 
sawmill  facility  in  1970.  Louisiana- 
Pacific  Corporation  took  control  of  the 
property  in  1973.  The  hardboard  facility 
was  constructed  in  1973,  and  L-P  began 
operations  at  the  landfill  in  1978. 

Between  1970  and  1984,  L-P  used  a 
fungicide  spray  containing 
pentachlorophenol  (PCP)  to  prevent 
fungal  discoloration  of  sawn  lumber.  In 
1973,  a  state  agency  discovered  PCP 
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contamination  in  local  groundwater 
south  of  the  L-P  and  Koppers  plants. 
PCP  contamination  was  also  detected  in 
surface  water,  sawdust  and  wood  waste 
at  the  L-P  plant  and  landfill.  As  a  result, 
the  L^  site  was  placed  on  the  NPL  in 
February  1986.  In  December  1986,  EPA 
began  remedial  investigations  of  surface 
water,  soil,  sediment,  groundwater, 
wood  waste  and  air  at  the  L-P  site  to 
characterize  the  nature  and  extent  of 
contamination.  EPA  issued  the 
Remedial  Investigation  (RI)  report  and 
the  Endangerraent  Assessment  in  1989. 
Concurrent  investigations  of  air  quality 
were  conducted  by  l^P  and  the  Butte 
County  Air  Pollution  Control  District 
over  a  one-year  period  beginning  in 
1988.  The  Feasibility  Study  (FS)  report 
was  issued  in  May  1990. 

In  September  1990,  EPA  issued  an 
Interim  Record  of  Decision  that  required 
institutional  controls  as  well  as  further 
soil  sampling  for  arsenic  and 
groundwater  monitoring  for  arsenic  and 
formaldehyde.  L-P  conducted  the 
required  sampling  and  monitoring 
pursuant  to  an  administrative  order 
issued  by  EPA  in  July  1991.  The  results 
indicated  thai  contaminant 
concentrations  in  soil  and  groundwater 
at  the  Site  do  not  pose  a  significant  risk 
to  human  health  or  the  environment. 
EPA  issued  a  final  ROD  in  August,  1995, 
docimienting  that  no  further  remedial 
action  was  necessary  at  the  L-P  site. 

C.  Community  Relations  Activities 

Fact  sheets  were  sent  out  to  the  public 
at  key  progress  points  in  the 
investigation.  Technical  exchange 
meetings  were  held  monthly  or 
bimonthly  at  the  Site  during  the  field 
work  phase  of  the  RI,  with 
representatives  of  public  agencies  and 
local  citizen  groups  invited  to  attend. 
RI/FS  documents,  including  the 
Remedial  Investigation  report,  the 
Endangerment  Assessment  report,  and 
the  Feasibility  Study  report,  were  sent 
to  the  local  libraries  and  a 
representative  of  a  community  group. 
Similarly,  documents  prepared  by  L-P 
and  EPA  following  the  1990  Interim 
ROD  also  were  sent  to  local  libraries. 

The  May  1995  proposed  plan  was 
distributed  using  EPA's  mailing  list  for 
this  site.  A  public  comment  period  on 
the  proposed  plan  was  held  between 
May  20, 1995  and  June  19,  1995.  Public 
notice  appeared  in  local  newspapers, 
including  the  Oroville  Mercury-Register, 
prior  to  the  opening  of  the  public 
comment  period.  A  formal  public 
meeting  was  held  on  June  1, 1995. 

D.  Characterization  of  Risk 

The  results  of  the  EPA  and  L-P 
investigations  have  shown  that 


groundwater,  surface  water,  soil, 
sediment  and  wood  waste  contain 
various  contaminants  used  by  L-P  and 
Koppers.  Concentrations  on  the  L-P 
plant  were  found  to  be  highest  in  an 
area  along  the  L-P/Koppers  boundary. 
Contaminants  in  this  area  will  be 
addressed  as  part  of  the  Koppers 
cleanup.  Although  PCP,  arsenic  and 
formaldehyde  were  detected  in  soils  and 
groundwater  elsewhere  at  the  L-P  site, 
the  concentrations  were  below  state  and 
federal  drinking  water  standards  (for 
arsenic  and  PCP)  and  health-based 
levels  of  concern  (for  formaldehyde). 
EPA  believes  that  conditions  at  the  Site 
pose  no  unacceptable  risks  to  human 
health  or  the  environment. 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  rnay  delete  a  site 
from  the  NPL  if  "all  appropriate 
response  under  CERCLA  has  been 
implemented  and  no  further  action  by 
responsible  parties  is  appropriate". 
EPA,  with  the  concurrence  of  the 
California  Department  of  Toxic 
Substances  Control,  believes  that  this 
criterion  for  deletion  has  been  met. 
Consequently.  EPA  is  proposing 
deletion  of  this  Site  from  the  NPL. 
Documents  supporting  this  action  are 
available  in  the  Regional  NPL  Docket. 

Dated:  August  9, 1996. 
Felicia  Marcus, 
Regional  Administrator. 
(FR  Doc.  96-21572  Filed  8-26-96;  8:45  am] 
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Provision  of  Roaming  Services  by 
Commercial  Mobile  Radio  Service 
Providers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  adopts  a 
Second  Report  and  Order  and  Third 
Notice  of  Proposed  Rulemaking 
regarding  the  offering  of  roaming 
services  by  commercial  mobile  radio 
service  providers.  The  Second  Report 
and  Order  portion  of  this  decision  is 
summarized  elsewhere  in  this  issue  of 
the  Federal  Register  The  Third  Notice 
of  Proposed  Rulemaiiing  I  Third  NPRM) 
seeks  comment  on  whether  the 
Commission  should  adopt  rules 
governing  cellular,  broadband  personal 
communications  services  and  certain 
specialized  mobile  radio  (covered  SMR) 
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carriers'  obligations  to  provide 
automatic  roaming  service,  and  on  a 
range  of  related  issues.  The  action  is 
taken  to  promote  competition  in 
commercial  mobile  radio  services,  thus 
securing  lower  prices  and  high  quality 
services  for  consumers  while 
encouraging  the  rapid  deployment  of 
new  telecommunications  technologies. 

DATES:  Comments  are  due  on  or  before 
October  4, 1996,  and  reply  comments 
are  due  on  or  before  November  22, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Steinberg,  Wireless 
Telecommunications  Bureau,  (202)  418- 
mo. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Third  Notice  of 
Proposed  Rulemaking  segment  of  the 
Second  Report  and  Order  and  Third 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  94-54,  FCC  96-284,  adopted 
June  27,  1996,  and  released  August  13. 
1996.  The  Second  Report  and  Order 
portion  of  this  decision  is  summarized 
elsewhere  in  this  edition  of  the  Federal 
Register.  The  complete  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC,  and  also  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

Synopsis  of  Third  Notice  of  Proposed 
Rulemaking 

1.  In  this  Third  Notice  of  Proposed 
Rulemaking  (Third  NPRM),  the 
Commission  continues  its  examination 
of  issues  concerning  the  offering  of 
roaming  services  by  commercial  mobile 
radio  service  (CMRS)  providers. 
"Roaming"  occurs  when  the  subscriber 
of  one  CMRS  provider  utilizes  the 
facilities  of  another  CMRS  provider  with 
which  the  subscriber  has  no  direct  pre- 
existing service  or  financial  relationship 
to  place  an  outgoing  call,  to  receive  an 
incoming  call,  or  to  continue  an  in- 
progress  call.  Typically,  although  not 
always,  roaming  occurs  when  the 
subscriber  is  physically  located  outside 
the  service  area  of  the  provider  to  which 
he  or  she  subscribes.  Under  §  22.901  of 
the  Commission's  rules,  cellular  system 
licensees  "must  provide  cellular  mobile 
radiotelephone  service  upon  request  to 
all  cellular  subscribers  in  good  standing, 
including  reamers,  while  such 
subscribers  are  located  within  any 
portion  of  the  authorized  cellular 
geographic  service  area  *  *  *  where 


facilities  have  been  constructed  and 
service  to  subscribers  has  commenced." 

2.  Roaming  service  can  be  provided 
through  a  variety  of  technical  and 
contractual  arrangements.  The  most 
rudimentary  form  of  roaming  is  manual 
roaming.  Manual  roaming  is  the  only 
form  of  roaming  that  is  available  when 
there  is  no  pre-existing  contractual 
relationship  between  a  subscriber,  or 
her  home  system,  and  the  system  on 
which  she  wants  to  roam.  In  order  to 
make  or  receive  a  call,  a  manual  roamer 
must  establish  such  a  relationship. 
Automatic  roaming,  by  contrast,  means 
that  the  roaming  subscriber  is  able  to 
originate  or  terminate  a  call  without 
taking  any  action  other  than  turning  on 
her  telephone.  This  form  of  roaming 
requires  a  contractual  agreement 
between  the  home  and  roamed-on 
systems. 

3.  This  proceeding  was  initiated  in  a 
Notice  of  Proposed  Rulemaking  and 
Notice  of  Inquiry,  which  may  be  found 
at  59  FR  35664,  July  13, 1994.  A  Second 
Notice  of  Proposed  Rulemaking  (Second 
NPRM)  concerning  roaming  was 
released  more  than  one  year  ago  (60  FR 
20949,  April  28, 1995).  At  that  point, 
the  Commission's  initial  broadband  PCS 
auctions  had  just  been  conducted  and 
licenses  were  not  yet  issued.  The 
business  plans  of  companies  entering 
the  market  for  broadband  PCS  services 
were  in  their  formative  stages.  No  dual 
band  or  dual  mode  phones  were  yet 
available,  and  no  broadband  PCS 
provider  had  experience  trying  to 
negotiate  a  roaming  agreement.  The 
comments  received  in  response  to  the 
Second  NPRM  largely  reflected  the 
nascent  nature  of  the  market's 
development.  Based  on  this  record,  the 
Commission  prom'ulgated  rules 
governing  manual  roaming  in  the 
Second  Report  and  Order,  which  is 
summarized  elsewhere  in  this  issue  of 
the  Federal  Register.  However,  the 
record  yielded  by  these  comments  was 
inconclusive  with  respect  to  automatic 
roaming  issues. 

4.  The  record  established  by  the 
comments  submitted  to  date,  while  not 
providing  a  basis  for  the  Commission  to 
adopt  automatic  roaming  rules,  does 
persuade  the  Commission  of  the  need  to 
seek  up-to-date  information  on  events  of 
the  past  year  concerning  automatic 
roaming  issues.  In  general,  the  record 
raises  the  question  whether,  during  the 
broadband  PCS  buildout  period,  market 
conditions  may  create  economic 
incentives  for  certain  CMRS  carriers  to 
discriminate  unreasonably  in  the 
provision  of  roaming,  or  to  otherwise 
engage  in  unjust  or  unreasonable 
practices  with  regard  to  roaming.  Given 
the  importance  that  the  Commission 


attaches  to  ensuring  the  widespread 
availability  of  roaming,  and  the 
inconclusiveness  of  the  current  record, 
the  Commission  requests  additional 
comment  on  whether  it  would  serve  the 
public  interest  to  adopt  rules  governing 
the  provision  of  automatic  roaming 
service  by  CMRS  providers  to  other 
CMRS  providers. 

5.  The  Commission's  consideration  of 
automatic  roaming  issues  is  framed  by 
three  general  questions.  First,  is  there  a 
need  for  Con^mission  action?  Second,  if 
the  Commission  is  persuaded  that 
regulation  would  serve  the  public 
interest,  what  specific  action  should  be 
taken?  Third,  what  are  the 
disadvantages  of  such  action,  especially 
as  to  netwock  costs  and  additional 
burdens  on  providers,  particularly 
smaller  providers? 

6.  Conunenters  disagree  on  whether 
incumbent  CMRS  providers  have  the 
market  power  and  the  economic 
incentive  to  deny  roaming  agreements  to 
new  entrants.  The  Commission  requests 
comment  on  this  issue,  and  also  on 
whether  the  geographic  scope  of 
broadband  PCS  licenses  may  reduce  the 
importance  of  roaming  to  ensuring  the 
ability  of  PCS  providers  to  compete. 
Most  roaming  appears  to  occur  in 
adjacent  markets.  The  relatively  limited 
geographic  scope  of  cellular  service 
areas  prompted  cellular  carriers  to 
compete  for  customers  based  on  the 
extent  of  their  roaming  networks  and 
their  roaming  rates  and  features.  In 
contrast,  broadband  PCS  license  areas 
are  significantly  larger  than  cellular. 
Accordingly,  broadband  PCS  customers 
can  go  much  further  distances  without 
roaming.  This  raises  the  question  of 
whether  broadband  PCS  providers  need 
to  be  able  to  offer  automatic  roaming 
arrangements  in  order  to  be  able  to 
compete. 

7.  In  order  to  determine  whether 
incumbent  wireless  providers  have  an 
incentive  to,  and  will,  deny  roaming 
agreements  to  other  providers,  the 
Commission  seeks  evidence  of  the 
denial  of  such  agreements,  or 
unreasonable  discrimination  in  the 
provision  of  agreements.  Additionally, 
comment  is  requested  on  the  likelihood 
of  discrimination  among  wireless 
carriers  belonging  to  partnerships,  joint 
ventures,  and  other  alliances  among 
cellular  carriers.  The  Commission 
further  seeks  comment  on  whether  the 
geographic  extent  of  a  carrier's  license 
holdings  (in  particular,  carriers  whose 
cellular  and/or  PCS  holdings  give  them 
essentially  nationwide,  facilities-based 
operating  "footprints")  affects  its 
incentive  to  enter  into  roaming 
agreements  with  smaller  competitors  in 
a  way  that  merits  a  roaming 
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requirement.  The  Commission  seeks 
comment,  too,  on  whether  requiring 
earners  to  enter  into  roaming 
agreements  will  affect  the  value  of  these 
earners'  nationwide  footprints. 

8.  The  Commission  next  seeks 
comment  on  whether  new  entrants 
currently  have  viable  options  to  obtain 
automatic  roaming  if  incumbent  cellular 
providers  unreasonably  deny  such 
agreements.  The  Commission  notes  that 
ahhough  the  deployment  of  multiple 
CMRS  networks  will,  in  the  long  run, 
increa.se  the  number  of  parties  with 
which  roaming  agreements  can  be 
obtained  in  any  area,  such  networks  will 
not  be  widely  available  during  the 
construction  period  of  broadband  PCS. 
The  Commission  solicits  comment  on 
the  timing  of  such  construction  period. 
AT&T  argues  that,  to  the  extent  this  is 
a  problem  at  all,  a  PCS  carrier  can 
obtain  roaming  service  during  the 
buildout  period  in  any  market  by 
entering  into  a  contractual  agreement 
with  a  cellular  carrier  that  already 
possesses  a  roaming  agreement  in  that 
market.  The  Commission  seeks 
comment  on  whether  AT&T's  proposal 
for  new  entrants  to  "piggyback"  on 
existing  roaming  arrangements  is  a 
reasonable  means  for  carriers  to  obtain 
roaming  capability. 

9.  To  the  extent  that  a  basis  for 
Commission  action  on  automatic 
roaming  is  established,  comment  is 
invited  on  what  the  nature  of  that  action 
should  be.  The  Commission  requests 
comment  on  whether,  as  a  condition  of 
license,  it  should  require  cellular, 
broadband  PCS  and  covered  SMR 
providers  which  enter  into  roaming 
agreements  with  other  such  providers  to 
make  like  agreements  available  to 
similarly  situated  providers,  where 
technically  compatible  handsets  are 
being  used,  under  nondiscriminatory 
rates,  terms  and  conditions.  The 
Commission  clarifies  that  such  a  rule 
would  need  to  recognize  that  not  all 
carriers  are  similarly  situated.  Thus, 
such  a  rule  need  not  require  carriers  to 
offer  roaming  agreements  to  all  other 
carriers  on  the  same  terms  and 
conditions,  or  even  to  offer  roaming 
service  to  any  carrier  at  all.  The 
Commission  seeks  comment  on  the 
question  of  whether  a  covered  CMRS 
provider  that  enters  into  a  roaming 
agreement  with  another  CMRS  provider, 
however,  should  be  required  to  offer 
like  roaming  agreements  to  other 
similarly  situated  providers  upon 
reasonable  request,  without 
unreasonably  discriminating  on  rates, 
terms,  and  conditions.  The  Commission 
seeks  information  and  comment  on  the 
cost  and  burden  of  such  a  requirement. 
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10.  In  response  to  suggestions  raised 
in  the  comments,  the  Commission  asks 
whether  a  carrier  should  be  able  to  offer 
a  more  favorable  rate  to  its  affiliates. 
Similarly,  the  Commission  seeks 
comment  on  whether  a  carrier  should  be 
able  to  offer  a  lower  rate  to  a 
geographically  proximate  carrier.  The ' 
Conunission  also  seeks  comment  on 
whether,  as  a  general  matter,  it  would 
serve  the  public  interest  to  require 
carriers  to  make  roaming  service 
available  to  other  carriers  pursuant  to 
one-way  agreements  under  the  same 
terms  and  conditions  as  under 
reciprocal  agreements.  The  Commission 
invites  comment  on  whether  carriers 
should  be  permitted  to  refuse  to  enter 
into  automatic  roaming  agreements  with 
other  facilities-based  carriers  in  their 
markets,  and  on  the  advantages  and 
disadvantages  of  a  rule  that  would 
facilitate  such  "in-region"  roaming. 
Comment  is  further  solicited  on  how  in- 
region  roaming  may  affect  carriers' 
incentives  to  build  out  their  networks. 
The  Commission  also  seeks  comment  on 
how  an  exception  that  permits  carriers 
to  deny  roaming  agreements  to  in-region 
competitors  could  be  administered, 
given  the  different  geographic  scope  of 
cellular,  broadband  PCS  and  covered 
SMR  licenses  and  operations. 

11.  The  Commission,  in  response  to 
arguments  that  special  rules  are 
necessary  to  protect  the  right  of  resellers 
to  enter  into  roaming  agreements,  does 
not  propose  to  regulate  the  prices  that 
carriers  may  charge  resellers  (or  anyone 
else)  for  roaming,  other  than  perhaps  to 
prohibit  discrimination  in  the  prices 
charged  to  similarly  situated  carriers. 
However,  the  Commission  seeks 
comment  on  the  additional  costs  and 
burdens  that  may  be  imposed  on 
facilities-based  carriers  if  they  are 
required  to  separately  enter  into 
agreements  with  multiple  resellers.  The 
Commission  also  seeks  comment  on 
what,  if  any,  beneHts  might  be  generated 
by  enabling  resellers  to  obtain  roaming 
agreements. 

12.  One  of  the  principal  reasons  for 
the  Commission's  tentative  conclusion 
in  the  Second  NPRM  to  monitor  the 
development  of  roaming,  rather  than  to 
propose  rules  at  that  time,  was  its 
concern  that  technical  factors  might 
render  compliance  with  rules  unduly 
costly  for  providers,  or  that  its  rules 
might  inadvertently  impede 
technological  progress.  Based  on  the 
comments  received,  the  Commission  is 
not  persuaded  that  an  automatic 
roaming  rule  would  have  such  an  effect 
unless  it  required  direct  interconnection 
of  networks  for  the  continuation  of  calls 
in  progress.  While  handoff  of  calls  in 
progress  is  available  at  this  time  in  some 


cellular  markets,  it  is  much  less 
widespread  than  originating  and 
terminating  access.  More  importantly, 
the  record  does  not  indicate  that 
broadband  PCS  or  cellular  providers 
need  to  be  able  to  obtain   'continuation 
of  calls  in  progress"  roaming  capability 
in  order  to  compete.  For  these  reasons, 
the  Commission  does  not  propose  to 
require  continuation  of  calls  in  progress. 
The  Commission  seeks  additional 
technical  information  on  this  subject, 
and  requests  comment  on  this  analysis. 

13.  Comment  is  also  sought  on 
whether  and  how  rules  governing 
automatic  roaming  could  be  at  odds 
with  the  Commission's  general  policy  of 
allowing  market  forces,  rather  than 
regulation,  to  shape  the  development  of 
wireless  technologies.  The 
Commission's  goal  would  be  to  make 
any  rule  it  adopts  consistent  with  such 
a  pohcy.  For  example,  under  such  a 
rule,  if  systems  used  different 
technologies  or  operated  on  different 
frequencies,  the  Commission  believes 
the  carrier  seeking  to  enable  its 
subscribers  to  roam  on  another  system 
would  have  the  burden  of  developing 
and  implementing  any  technology 
necessary  to  achieve  that  result. 
Furthermore,  on  the  basis  of  the  existing 
record,  the  Commission  believes  any 
automatic  roaming  rule  should  be 
sufficiently  flexible  to  permit  a  carrier  to 
change  its  technology  for  legitimate 
business  reasons  without  any  obligation 
to  make  its  system  accessible  to  roamers 
using  different  technologies,  to  the 
extent  such  a  technology  change  is 
otherwise  permitted  by  the 
Commission's  rules.  A  carrier  could  not, 
however,  introduce  features  into  its 
system  in  order  to  obstruct  service  to 
roamers  horn  systems  using  otherwise 
compatible  technologies.  The 
Commission  seeks  comment  on  this 
analysis. 

14.  Requiring  non-discrimination  in 
roaming  agreements  would, 
theoretically,  generate  certain  benefits. 
However,  there  also  are  potential 
downsides  to  imposing  an  automatic 
roaming  requirement.  First,  imposing 
such  a  requirement  is  inconsistent  with 
the  Commission's  general  pohcy  of 
allowing  market  forces,  rather  than 
regulation,  to  shape  the  development  of 
wireless  services.  Similarly,  it  could  be 
viewed  as  at  odds  with  Congress'  goal 
in  adopting  the  Telecommunications 
Act  of  1996  of  creating  a  "pro- 
competitive,  deregulaton,'  national 
pohcy  framework"  for  the  United  States 
telecommunications  industry.  Does  the 
importance  of  roaming  and  the  potential 
for  discrimination  warrant  a  departure 
from  the  Commission's  general 
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competitive,  deregulatory  approach  to 
wireless? 

15.  Second,  cellular  carriers  compete 
vigorously  on  the  basis  of  their  roaming 
services.  If  the  Commission  adopts  an 
automatic  roaming  non-discrimination 
requirement,  will  carriers  still  be  able  to 
differentiate  their  roaming  services?  If 
they  cannot,  will  this  lessen 
competition  in  the  wireless  market? 
Also,  what  impact  will  a  roaming 
requirement  have  on  the  development  of 
new  and  improved  roaming  features? 

16.  Third,  the  imposition  of  an 
automatic  roaming  requirement  could 
be  costly  and  burdensome.  There  are 
currently  approximately  1,400  cellular 
systems;  the  Commission  anticipates 
that  broadband  PCS  and  covered  SMR 
providers,  once  licensed,  will  expand 
that  number  appreciably.  What  network 
and  administrative  costs  are  associated 
with  entering  into  and  maintaining 
roaming  agreements  among  all  such 
carriers?  Will  carriers,  particularly 
smaller  carriers,  be  able  to  absorb  these 
costs  or  to  recover  them  from  their 
customers  or  other  carriers?  In  this 
regard,  the  Commission  emphasizes  that 
it  is  not  considering  requiring  carriers  to 
upgrade  their  networks  or  implement 
any  technology  solely  to  enable  roamers 
on  different  frequencies  or  with 
different  air  interface  devices  to 
complete  calls  on  their  systems. 
Similarly,  the  Commission  is  not 
considering  requiring  carriers  to 
interconnect  their  networks  to  ensure 
that  calls  in  progress  can  continue. 

17.  Some  commenters  argue  that  a 
roaming  requirement  would  unduly 
expose  CMRS  providers  to  losses  due  to 
fraud,  or  that  fraud  cannot  be  controlled 
without  direct  interconnection  of 
switches.  The  Commission  seeks  further 
comment  on  these  arguments.  The 
Commission  notes  that  cellular  carriers 
have  exercised  various  options  to 
protect  themselves  under  the  existing 
manual  roaming  rule,  such  as  requiring 
manual  roamers  to  supply  a  valid  credit 
card  number.  The  Commission  seeks 
comment  on  whether  similar  protective 
measures  would  be  available  and 
equally  effective  if  an  automatic 
roaming  rule  is  adopted.  The 
Commission  also  seeks  comment  on 
whether  carriers  could  include  in  their 
agreements  with  other  carriers 
provisions  to  suspend  roaming  service 
in  case  of  fraud,  or  other  appropriate 
anti-fraud  provisions,  so  long  as  they  do 
so  on  a  nondiscriminatory  basis,  and 
whether  a  particular  carrier  that  poses 
an  unusually  high  risk  of  fraud  could  for 
that  reason  be  differently  treated  with 
respect  to  the  terms  of  a  roaming 
agreement. 


18.  Regarding  establishrnent  of  a 
sunset  period,  the  Commission  agrees 
with  those  who  contend  that  roaming 
regulations  should  apply  only  for  a 
transitional  period.  The  Commission 
believes  that  once  broadband  PCS 
providers'  buildout  periods  are 
completed,  sufficient  wireless  capacity 
will  be  available  in  the  market  and,  as 
a  result,  any  roaming  regulations, 
whether  manual  or  automatic,  likely 
will  become  superfluous.  The 
Commission  further  believes  that,  given 
the  availability  of  sufficient  capacity,  a 
carrier  would  not  have  either  the 
incentive  or  the  ability  to  unreasonably 
deny  manual  roaming  to  an  individual " 
subscriber,  or  to  unreasonably  refuse  to 
enter  into  an  automatic  roaming 
agreement  with  another  CMRS  provider, 
because  some  other  carrier  in  its  service 
area  would  be  willing  to  do  so.  The 
Commission  anticipates,  due  to  its 
broadband  PCS  build-out  requirement,' 
that  the  market  for  cellular,  broadband 
PCS  and  covered  SMR  services  will  be 
substantially  competitive  within  five 
years  after  the  Commission  completes 
the  initial  round  of  licensing  broadband 
PCS  providers.  The  Commission 
therefore  believes  that  any  action  taken 
concerning  automatic  roaming  should 
sunset  five  years  after  award  of  the  last 
group  of  initial  licenses  for  currently 
allocated  broadband  PCS  spectrum.  The 
Commission  seeks  comment  on  this 
issue.  The  Commission  also  seeks 
comment  on  whether,  for  the  same 
reasons,  the  manual  roaming  rule 
adopted  in  the  Second  Report  and  Order 
portion  of  this  decision  also  should 
sunset  at  the  expiration  of  this  five-year 
period.  The  Commission  notes  that  this 
is  the  same  sunset  period  recently 
adopted  for  its  resale  rule,  and  that  the 
commencement  of  the  five-year  period 
will  be  announced  by  Public  Notice. 

19.  Finally,  in  order  to  provide 
automatic  roaming  and  adequately 
protect  itself  against  fraud,  a  carrier 
would  have  to  make  arrangements  with 
a  subscriber's  home  system  to  verify  the 
validity  of  the  subscriber's  account.  The 
Second  A/PflM  noted  that  such 
arrangements,  as  well  as  other 
arrangements  that  may  be  necessary  for 
subscribers  to  use  special  features  while 
roaming,  may  implicate  concerns 
relating  to  subscriber  privacy  and  carrier 
control  over  proprietary  information, 
and  it  requested  comment  on  these 
issues.  Since  that  time,  however. 
Congress  has  amended  the 
Communications  Act  by  adding  a  new 
section  222,  which  generally  prohibits  a 
carrier  that  obtains  proprietary 
information  from  another  carrier  for 


purposes  of  providing  a 
telecommunications  service  from  using 
that  information  for  any  other  purpose. 
The  Commission  tentatively  concludes 
that  the  treatment  of  roaming-related 
access  to  proprietary  information  is 
governed  by  section  222. 

Filing  Procedures 

20.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,^  interested  parties 
may  file  comments  on  or  before  October 
4, 1996,  and  reply  comments  on  or 
before  November  22. 1996.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  eight  copies.  You 
should  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  A  copy  of  each 
filing  also  should  be  sent  to 
International  Transcription  Service 
(ITS),  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037,  (202)  857-3800. 
and  to  Rita  McDonald.  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau  (WTB), 
PoUcy  Division.  2025  M  Street.  NW.. 
Room  5202,  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  Reference 
Center  of  the  Federal  Communications 
Commission.  1919  M  Street.  NW.,  Room 
239.  Washington.  DC  20054. 

21.  Parties  are  encouraged  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  presented  above.  Parties 
submitting  diskettes  should  submit 
them  to  Rita  McDonald  of  the  WTB 
Policy  Division.  Such  a  submission 
should  be  on  a  3.5  inch  diskette 
formatted  in  an  IBM  compatible  form 
using  WordPerfect  5.1  for  Windows 
software.  The  diskette  should  be 
submitted  in  "read  only"  mode,  and 
should  be  clearly  labelled  with  the 
party's  name,  the  proceeding  (CC  Docket 
No.  94-54),  the  type  of  pleading 
(comment  or  reply  conunent)  and  the 
date  of  submission. 

22.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 


•  See  47  CFR  24.203. 


J  47  CFR  1.415. 1.419. 
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period,  provided  they  are  disclosed  as 

provided  in  the  Commission's  Rules. ' 

Initial  Regulatory  Flexibility  Analysis 
I.  Reason  for  Action. 

23.  This  Third  Notice  of  Proposed 
Rulemaking  [Third  NPRMj  requests 
comment  on  whether  the  Commission 
should  promulgate  transitional 
regulations  governing  certain 
commercial  mobile  radio  service 
(CMRS)  providers'  obUgations  to  enter 
into  "automatic"  roaming  agreements 
with  other  carriers.  The  Commission 
determines  that  a  further  NPRM  is 
necessary  because  the  existing  record 
does  not  sufficiently  illuminate  the 
costs  and  benefits  of  an  automatic 
roaming  rule.  In  particular,  at  the  time 
comments  were  filed  no  broadband  PCS 
providers  were  in  operation,  and  most 
providers  were  only  beginning  to 
formulate  their  business  plans. 
Therefore,  the  record  does  not  reflect 
the  actual  experience  of  broadband  PCS 
providers  in  attempting*to  negotiate 
roaming  agreements.  Although  some 
comments  in  the  record  suggest  that  an 
automatic  roaming  rule  may  be 
necessary  to  ensure  new  entrants  an 
equal  opportunity  to  compete,  other 
commenters  argue  that  established 
providers  do  not  have  an  incentive  to 
deny  automatic  roaming  agreements  or 
unreasonably  discriminate  against  new 
entrants. 

24.  The  Commission  also  requests 
comment  on  whether  the  manual 
roaming  rule  adopted  in  the  Second 
Report  and  Order  portion  of  this 
decision  should  sunset  five  years  after 
the  last  group  of  initial  licenses  for 
currently  allotted  broadband  PCS 
spectrum  is  awarded.  Although  the 
Commission  expects  that  market  forces 
will  render  a  manual  roaming  rule 
unnecessary  once  broadband  PCS 
licensees  have  substantially  built  out 
their  networks,  the  existing  record  is 
insufficiently  developed  to  support  a 
decision  regarding  the  advantages, 
disadvantages,  and  implications  of 
sunsetting  the  manual  roaming  rule. 

n.  Objectives  of  Proposed  Rules. 

25.  The  Commission's  principal 
objective  in  this  Third  NPRM  is  to 
obtain  information  on  the  costs  and 
benefits  of  an  automatic  roaming  rule.  In 
particular,  the  Commission  seeks 
comment  on  whether  it  should  adopt  a 
rule  requiring  providers  that  enter  into 
roaming  agreements  with  any  other 
provider  to  make  like  agreements 
available  to  similarly  situated  providers 
under  nondiscriminatory  rates,  terms, 


Mid  conditions.  The  Commission  also 
seeks  comment  on  the  potential  costs  of 
an  automatic  roaming  rule,  including 
whether  such  a  rule  would 
inadvertently  impede  technological 
progress,  whether  it  would  interfere 
with  firee  and  open  competition, 
whether  it  would  expose  providers  to 
the  risk  of  losses  due  to  fraud,  and  what 
administrative  costs  would  be  involved. 
The  Commission  seeks  comment  on 
how  any  rule  should  be  drafted  to 
minimize  such  costs.  An  additional 
objective  is  to  obtain  information  on  the 
advantages,  disadvantages,  and 
implications  of  sunsetting  the  manual 
roaming  rule. 

ni.  Legal  Basis  for  Proposed  Rules. 

26.  If  adopted,  any  changes  to  the 
Commission's  roaming  rules  would  be 
authorized  under  sections  1,  4(i),  4(j), 
201,  202,  303{r),  309,  332,  and  403  of 
the  Communications  Act  of  1934,  as 
amended,  47  USC  151, 154(i).  154(j), 
201,  202,  303(r),  309,  332,  403. 

IV.  Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules. 

27.  Pursuant  to  the  Contract  with 
America  Advancement  Act  of  1996,''  the 
Commission  is  required  to  estimate  in 
its  Final  Regulatory  Flexibility  Analysis 
the  nimnber  of  small  entities  to  which  a 
rule  will  apply,  provide  a  description  of 
such  entities,  and  assess  the  impact  of 
the  rule  on  such  entities.  To  assist  the 
Commission  in  this  analysis, 
commenters  are  requested  to  provide 
information  regarding  how  many  total 
CMRS  entities  would  be  affected  by  the 
regulations  on  which  the  Commission 
seeks  comment  in  this  Third  NPRM.  In 
particular,  the  Commission  seeks 
estimates  of  how  many  affected  entities 
will  be  considered  small  businesses. 

28.  The  regulations  on  which  the 
Commission  seeks  comment,  if  adopted, 
would  apply  to  providers  of  cellular, 
broadband  PCS,  and  geographic  area 
800  MHz  and  900  MHz  specialized 
mobile  radio  services,  including 
licensees  who  have  extended 
implementation  authorizations  in  the 
800  MHz  or  900  MHz  SMR  services, 
either  by  waiver  or  under  §  90.629  of  the 
Commission's  rules.  However,  the  rules 
would  apply  to  SMR  licensees  only  if 
they  offer  real-time,  two-way  voice 
service  that  is  interconnected  with  the 
public  switched  network. 

29.  As  explained  in  the  Final 
Regulatory  Flexibility  Analysis  included 
in  the  full  text  of  this  Second  Report 
and  Order  and  Third  Notice  of  Proposed 
Rulemaking,  there  are  different 
definitions  of  "small  business"  for  the 


various  services  affected  by  this 
proceeding.  Since  the  Commission  has 
not  defined  small  business  with  respect 
to  cellular  service,  we  are  utilizing  the 
Small  Business  .administration's 
definition  applicable  to  radiotelephone 
companies— i.e.,  an  entity  employing 
fewer  than  1,500  persons.'  With  respect 
to  broadband  PCS,  the  Commission  has 
refined  the  definition  of  a  small 
business  to  mean  firms  that  have  had 
average  gross  revenues  of  not  more  than 
$40  million  in  the  preceding  three 
calendar  years.<^  With  respect  to  800 
MHz  and  900  MHz  SMR  services,  the 
Commission  has  defined  small 
businesses  as  firms  that  have  had 
average  gross  revenues  of  not  more  than 
S15  million  in  the  preceding  three 
calendar  vears.'' 

30.  The  Commission  seeks  comment 
as  to  whether  our  use  of  these 
definitions  is  appropriate  in  this 
context.  Additionally,  we  request 
commenters  to  identify  whether  they  are 
small  businesses  under  these 
definitions.  For  commenters  that  are  a 
subsidiary  of  another  entity,  we  seek 
this  information  for  both  the  subsidiary 
and  the  parent  corporation  or  entity. 

V.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements. 

31.  The  proposals  under 
consideration  in  this  Third  NPRM 
would  not  involve  any  reporting  or 
recordkeeping  requirements.  The  only 
likely  compliance  requirement  would  be 
to  refrain  from  prohibited 
discrimination  in  offering  roaming 
agreements  to  other  carriers.  If  a  sunset 
of  the  manual  roaming  rule  is  adopted, 
the  effect  would  be  to  relieve  affected 
providers  from  compliance 
requirements  after  the  sunset  takes 
effect. 

VI.  Significant  Alternatives  Considered 
and  Rejected. 

32.  The  Commission  considered  and 
rejected  the  alternative  of  adopting  an 
automatic  roaming  rule  without  further 
comment  because  it  concluded  that  the 
record  before  it  did  not  establish  that  an 
automatic  roaming  rule  is  necessary, 
and  did  not  sufficiently  develop  the 
costs  of  any  such  rule.  At  the  same  time, 
the  Commission  rejected  the  alternative 
of  declining  to  adopt  an  automatic 
roaming  rule  without  further  inquiry. 
Some  commenters  made  cogent 
arguments  that  established  providers 
might  have  the  ability  and  incentive  to 
disadvantage  their  competitors  by 


UMI 


'  See  genera/yy  47  CFR  1.1202, 1.1203,  1.1206(a).  «  Pub.  L  104-121, 110  Stat.  647  (1996). 


'  13  CFR  §  121.201,  Standard  Industrial 
Classification  Code  4812. 
*See  47  CFR  5  24.720(b). 
'  See  47  CFR  §  90.814(b)(1). 
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denying  them  nondiscriminatory 
roaming  agreements,  and  the 
Commission  beUeved  these  arguments 
should  be  further  explored  in  light  of 
ongoing  developments 

33.  The  Commission  did  determine, 
however,  that  certain  forms  of 
regulation  should  not  be  proposed  in 
the  Third  \TRM  In  particular,  the 
Commission  rejected  any  proposal  that 
would  require  carriers  to  adopt 
particular  technology  or  modify  their 
networks  so  as  to  offer  roaming 
arrangements  to  any  provider  Similarly, 
the  Commission  determined  not  to 
propose  regulation  of  agreements 
between  carriers  to  hand  off  calls  in 
progress  because  the  record  indicated 
that  such  arrangements  may  be 
technically  and  administrativelv 
complex  and  t)ecause  there  was  no 
evidence  that  access  to  such 
arrangements  is  important  to  providers' 
ability  to  compete  The  Commission 
also  rejected  any  alternative  that  would 
require  earners  to  do  more  than  refrain 
from  discrimination  among  similarly 
situated  providers.  Thus,  the 
Commission  does  not  propose  to  require 
carriers  to  offer  roaming  agreements 
under  any  particular  terms  and 
conditions,  or  even  to  offer  roaming 
service  to  any  carrier  at  all. 

34.  In  addition,  the  Commission 
rejected  the  alternative  of  proposing  to 
apply  any  automatic  roaming  rule  to 
CMRS  providers  other  than  cellular, 
broadband  PCS,  and  covered  SMR 
carriers  because  the  record  did  not 
establish  that  ubiquitous  roaming 
capability  is  important  to  the 
competitive  success  or  utihty  of  these 
services.  The  Commission  also  rejected 
the  alternative  of  proposing  to  continue 
any  automatic  roaming  rule  indefinitely 
because  it  believes  that  any  necessity 
that  may  now  exist  for  such  a  rule 
would  be  obviated  once  broadband  PCS 
networks  are  substantially  built  out. 
With  respect  to  manual  roaming,  the 
Commission  requests  comment  on  a 
sunset  for  similar  reasons,  but  it  rejected 
the  alternative  of  imposing  a  sunset  at 
this  time  because  the  existing  record 
does  not  develop  the  unplicalions  of 
such  a  sunset, 

VII.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  with  These 
Proposed  Rules. 

35.  None. 

VIII.  IRFA  Comments 

36.  The  Commission  requests  wTitten 
public  comment  on  the  foregoing  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
Comments  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA  and  must  be  filed 


by  the  deadhnes  specified  in  paragraph 
37  of  the  Second  Report  and  Order  and 
Third  Notice  of  Proposed  Rulemaking. 

List  of  Subjects  in  47  CFR  Part  20 

Communications  common  carriers. 
Federal  Communications  Commission 
William  F  CatoB, 

Acting  Secretary. 

[FR  Doc,  96-21796  Filed  a-26-96;  8:45  am] 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Pocket  No  96-093:  Notice  1] 

Public  Meeting — Heavy  Vehicle  Safety 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  Transportation. 
ACTION:  Notice  of  public  meeting, 

SUMMARY:  This  document  announces  a 
public  meeting  at  which  the  National 
Highway  Traffic  Safety  -Administration 
(NHTSA)  will  seek  information  from 
interested  persons  on  the  design  and 
performance  of  heavy  trucks  and 
intercity  and  transit  buses,  as  related  to 
their  safe  operation  NHTS.\  also  vrill 
consider  suggestions  .for  mieniakings 
and  other  actions  that  the  agency  should 
take  to  enhance  the  safety  p)erformance 
of  heavy  vehicles.  This  document  also 
in%Ttes  wTitten  comments  on  the  same 
subject  School  bus  issues  are  excluded 
from  this  notice,  since  they  are  being 
addressed  under  separate  agency 
actions. 

DATES:  Public  meeting:  The  meeting  will 
be  held  on  October  17.  1996,  from  10:00 
am  until  4:00  pm  Those  wishing  to 
make  an  oral  presentation  at  the  meeting 
should  contact  Darlene  Curtin  at  the 
address,  telephone  number,  or  fax 
number  listed  below  by  September  30, 
1996. 

Written  comments:  Written  comments 
are  due  by  October  28,  1996. 
ADDRESS:  Public  meeting:  The  public 
meeting  will  be  held  at  the  WesUn 
Hotel,  Renaissance  Center,  Detroit, 
Michigan  48243,  Phone  (313)  568-8200. 

Written  comments:  All  written 
comments  should  be  mailed  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  7th  Street,  SW,,  Washington, 
DC  20590,  Please  refer  to  the  docket  and 
notice  number  at  the  top  of  this  notice 
when  submitting  written  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Curtin,  Office  of  Crash 


Avoidance  Standards,  NHTSA.  400  7th 
Street,  SW,  Room  5320,  Washington.  DC 
20590,  Telephone  202-366-4931;  Fax 
202-366-4329, 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Reform 

Calling  for  a  new  approach  to  the  way 
government  interacts  with  the^jrivate 
sector.  President  Clinton  asked  the 
Executive  Branch  agencies  to  improve 
the  regulatory  process  and  seek  non- 
regulatory  means  of  working  with  the 
pubbc  and  regulated  industries. 
Specifically,  the  President  requested 
that  agencies:  (1)  cut  obsolete 
regulations;  (2)  reward  results;  (3)  meet 
with  persons  affected  by  and  interested 
in  its  regulations;  and  (4)  use 
consensual  rulemaking  more  frequently. 
This  notice  responds  to  the  third  item 
by  scheduling  a  meeting  with  the  public 
with  regard  to  the  safety  of  heavy 
vehicles  as  affected  by  their  design  and 
performance  characteristics. 

Issues  to  be  Addressed 

This  pubUc  outreach  meeting 
represents  a  continuation  of  the 
agency's  longstanding  policy  of  working 
collaboratively  with  all  parties  who  are 
concerned  about  this  vital  aspect  of 
motor  vehicle  and  highway  safety. 
Truck  crash  involvement  rates  have 
improved  markedly  over  the  past  10 
years,  a  time  period  during  which  truck 
travel  grew  43  percent.  Between  1982 
and  1992,  the  fatal  crash  involvement 
rate  for  medium  and  heavy  trucks  fell  38 
percent.  The  comparable  rate  for 
passenger  cars  dropped  39  percent 
during  that  same  time  period.  Between 
1989  and  1993.  the  involvement  rate  of 
medium  and  heavy  trucks  in  ail  crashes 
(both  fatal  and  non-fatal)  decreased  11 
percent.  Notwithstanding  these  positive 
trends,  there  were  445,000  crashes  in 
1994  involving  a  medium/heavy  truck. 
A  total  of  5.112  people  were  killed  in 
those  crashes,  13  percent  of  all  those 
killed  in  highway  related  crashes  that 
year.  The  majority  of  those  killed  were 
occupants  of  other  vehicles  involved  in 
collisions  with  medium/heavy  trucks. 

To  address  this  issue,  the  agency  has 
worked  extensively  with  industry  and 
other  interested  parties  to  develop 
programs  that  will  lead  to  effective  and 
practical  solutions  for  improving  heavy 
vehicle  safety.  Most  recently,  in  June 
1995,  the  agency  published  a  5-year 
Heavy  Vehicle  Safety  Research  Program 
Plan  which  contains  a  listing  of  topics 
that  were  identified  as  being  appropriate 
targets  for  further  improvements  in 
heavy  vehicle  safety  design  and 
performance.  Prospective  commenters 
and  participants  are  referred  to  that 
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document  as  background  material  for 
this  meeting  Copies  are  available  upon 
request  to  Mr  lames  Rntel!  at  (202) 
366-5678  or  fax  at  1202)  366-7237. 
NHTS.A  !s  interested  in  obtaining 
information  from  the  public  about  how 
the  agency,  and  the  private  sector,  can 
best  move  forward  over  the  next  two  to 
five  yeajsjo  foster,  or  possibly  require, 
the  implementation  of  additional 
technological  improvements  in  heavy 
trucks  and  intercity  and  transit  buses. 
The  agency's  strategic  research  plan 
identified  a  number  of  broad  subject 
areas  where  technological  opportunities 
exist  for  safety  enhancement,  including: 

*  Advanced  technology  electronics- 
based  colhsion  avoidance  systems 

*  Driver'vehicle  interaction, 
ergonomics/human  factors 

*  Braking  performance 

*  Vehicle  avnaiiiic  stablity/control/ 
handling 

*  Truck  occupant  protection  and 
inter-vehicle  collision  aggressivity 
reduction 

Commenters  and  participants  are 
encouraged  to  focus  on  these  topics,  or 
others  if  they  deem  it  appropriate,  when 
preparing  their  suggestions  and 
comments 

Among  other  things,  NHTSA  is 
holding  this  meeting  to  help  assess  how 
best  to  proceed  with  resource  allocation 
and  prioritization  (both  public  and 
private  sector),  agenda  setting  (both 
research  and  regulatory),  and  other 
activities  for  improving  the  safety 
performance  of  heavy  trucks  and 
intercity  and  transit  buses.  The  agency 
hopes  to  obtain  information  from  the 
public,  including  private  and 
commercial  drivers,  product  suppliers, 
motor  vehicle  and  trailer  manufacturers, 
vehicle  and  traffic  safety  organizations, 
consumer  groups,  and  others.  This 
information  will  help  NHTSA  focus  its 
rulemakings  and  other  actions. 

NHT.S.\  will  pnterlain  suggestions  for 
rulemakings,  research,  and  other 
activities  that  the  agency  should 
undertake  Suggestions  for  agency 
action  should  be  accompanied  by  a 
rationale  for  the  action  and  the  expected 
twnefits  and  other  consequences. 

Procedural  .Matters 

The  public  meeting  will  begin  at 
10  00  am  on  October  17,  1996,  and  is 
scheduled  to  conclude  at  4:00  pm.  It 
will  take  place  on  the  day  following  the 
close  of  the  S.\E's  .Annual  Truck  and 
Bus  .Meeting  and  Exposition.  The 
location  will  be  the  Westin  Hotel, 
Renaissance  Center.  Detroit,  Michigan. 
Persons  wishing  to  speak  at  the  public 
meeting  should  contact  Darlene  Curtin 
by  the  indicated  date,  and  must  include 
requests  for  audio-visual  aids.  Those 


speaking  at  the  public  meeting  should 
limit  their  presentations  to  15  minutes 
If  a  presentation  will  include  slides. 
motion  pictures,  or  other  visual  aids,  the 
presenters  should  bring  at  least  one 
copy  to  the  meeting  for  submission  to 
NHTSA,  so  that  NHTSA  can  readily 
ijiclude  the  material  in  the  public 
record.  At  the  meeting,  NHTSA  staff 
may  ask  questions  of  any  speaker,  and 
any  participant  may  submit  written 
questions  for  the  NHTSA  staff.  NHTSA 
may,  at  its  discretion,  address  the  latter 
to  other  meeting  participants.  There  will 
be  no  opportunity  for  participants 
directly  to  question  each  other.  If  time 
permits,  persons  who  have  not 
requested  time,  but  would  like  to  make 
a  statement,  will  be  afforded  an 
opp>ortunity  to  do  so. 

A  schedule  of  participants  making 
oral  presentations  will  be  available  at 
the  designated  meeting  room.  A  copy  of 
any  written  statements  provided  to 
NHTSA  at  the  meeting  will  be  placed  in 
the  docket  relating  to  this  notice.  A 
verbatim  transcript  of  the  meeting  will 
be  prepared  and  placed  in  the  NHTSA 
docket  as  soon  as  possible  after  the 
meeting. 

Participation  in  the  meeting  is  not  a 
prerequisite  for  the  submission  of 
written  conmients.  NHTSA  invites 
written  comments  from  all  interested 
parties.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

NHTSA  will  continue  to  file  relevant 
information  in  the  docket  as  it  bef:omes 
available  after  the  closing  date.  It  is 
therefore  reconunended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Issued:  August  22, 1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  96-21819  Filed  8-26-96:  8:45  am) 

BH.UNO  CODE  4910-M-P 


DEPARTMEhfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227  and  425 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17  and  425 

Endangered  and  Threatened  Species; 
Notice  of  Public  Meetings,  Public 
Hearings  and  Extension  of  Comment 
Period  on  Proposed  Threatened  Status 
for  a  Distinct  Population  Segment  of 
Anadromous  Atiantic  Salmon  (Salmo 
Salar)  in  Seven  Maine  Rivers 

AGENCIES:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  and  Fish  and  Wildlife 
Service,  Interior. 

ACTION:  Reopening  of  public  comment 
period  and  announcement  of  pubhc 
meetings  and  hearings. 

SUMMARY:  The  National  Marine 
Fisheries  Service  and  the  Fish  and 
Wildlife  Service,  collectively  the 
Services,  give  notice  that  the  public 
comment  period  has  been  reopened  in 
regards  to  the  proposed  threatened 
status  designation  for  a  distinct 
population  segment  of  anadromous 
Atlantic  Salmon  [Salmo  Salar]  in  the 
Sheepscot,  Ducktrap,  Narraguagus, 
Pleasant,  Machias,  East  Machias.  and 
Dennys  Rivers  in  Marine  There  will  be 
three  public  meetings  to  present 
information  and  answer  questions, 
followed  immediately  by  more  formal 
public  hearings  to  accept  verbal  and 
written  comments  about  the  designation 
of  this  population  segment  as 
threatened.  The  comment  period  is 
reopened  for  a  period  of  45  days. 

DATES:  The  combined  public  meeting 
and  hearings  will  be  held  from  7  to  10 
p.m.  on  September  17,  .Augusta,  Maine; 
from  7  to  10  p.m.  on  September  18, 
Ellsworth,  Maine;  and  from  7  to  10  p,m. 
on  September  19,  Machias,  Maine.  All 
scientific  data  and  comments  must  be 
submitted  to  the  Services  bv  October  11, 
1996. 

ADDRESSES:  Comments:  Please  send  any 
written  comments  to  Paul  Nickcrson, 
U.S.  Fish  and  Wildlife  Service,  300 
Westgate  Center  Drive,  Hadley, 
Massachusetts  01035,  or  Mary  Colligan, 
National  Marine  Fisheries  Service.  One 
Blackburn  Drue,  Gloucester, 
Massachusetts  01930. 

Public  Meetings  and  Hearings: 
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1.  Cushnoc  Room,  Augusta  Civic 
Center,  Community  Drive,  Augusta, 
Maine. 

2.  Ellsworth  Middle  School,  20 
Forrest  Avenue.  Ellsworth,  Maine.  ' 

3.  Science  102,  University  of  Maine — 
Machias,  9  O'Brien  Avenue,  Machias, 
Maine. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nickerson  at  (413)  253-8615  or  Mary 
CoUigan  at  (508)  281-9116. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  requires  that  a  public 
hearing  be  held  on  proposed  regulations 
if  requested  within  45  days  of  the 
proposal's  publication  in  the  Federal 
Register.  On  September  29,  1995  (60  FR 
50530),  the  Services  published  a 
proposed  rule  to  list  the  DPS  of  Atlantic 
salmon  as  threatened.  Public  hearing 
requests  were  received  during  the 
allotted  time  period.  The  public 
comment  period  for  this  proposed 
action  officially  closed  on  December  28, 
1995.  Due  to  federal  furloughs  and 
legislative  and  funding  restrictions 
imposed,  the  Departments  of  Commerce 
and  Interior  were  not  able  to  hold  the 
requested  public  hearings  during  the 
original  comment  period. 

On  April  26,  1996,  the  President 
waived  the  moratorium  on  ESA  listing 
actions,  as  authorized  by  the  FY  96 
Omnibus  Appropriations  Act  for  both 
the  Departments  of  Commerce  and 
Interior.  The  Services  may  now  proceed 
with  previously  pending  listing  actions. 
Consequently  we  are  now  reopening  the 
comment  period  on  this  proposed  rule 
and  announcing  public  hearings.  The 
proposed  rule  published  in  September, 
included  a  special  4(d)  provision  that 
allowed  the  state  of  Maine  the 
opportunity  to  develop  a  conservation 
plan  for  the  species.  Following 
publication  of  the  proposed  rule  the 
Governor  of  Maine  issued  an  Executive 
Order  creating  a  task  force  to  draft  the 
conservation  plan.  That  task  force  has 
been  actively  working  on  the  plan  since 
October,  1995.  Separate  hearings  will  be 
held  by  state  officials  on  the 
conservation  plan  in  early  September. 

During  this  coipment  period  the 
Services  desire  any  scientific  and 
commercial  data  that  may  have  become 
available  since  closure  of  the  previous 
comment  period  on  December  28, 1995. 
The  Services  final  determination 
whether  to  list  the  DPS  of  Atlantic 
salmon  will  consider  all  comments 
received  during  this  and  earUer 
comment  periods  and  may  result  in 
final  regulations  that  differ  from  the 
proposal  of  September  29,  1995. 


In  response  to  the  request  for  public 
hearings,  the  Services  have  scheduled 
three  combined  public  meetings  and 
hearings.  The  meetings  will  run  from 
7:00  p.m.  to  8:15  p.m.  and  will  be 
followed  by  a  15  minute  intermission. 
During  the  public  meeting,  the  Services 
will  make  a  brief  presentation  and  will 
informally  answer  questions  about  the 
proposal;  state  officials  will  also  make  a 
brief  presentation  on  the  status  of  the 
conversation  plan  and  informally 
answer  questions  about  the  plan.  The 
meeting  will  not  be  recorded  and  will 
not  be  part  of  the  formal  record. 

The  public  hearings,  which  will  begin 
at  8:30  p.m.,  will  provide  an 
opportunity  for  interested  individuals  to 
enter  formal  statements  on  the  proposal, 
which  will  become  part  of  the 
administrative  record.  Those  parties 
wishing  to  make  statements  should 
present  them  to  the  Services  at  the  start 
of  the  hearing.  Oral  statements  must  be 
limited  to  five  minutes  in  length, 
however,  there  is  no  limit  to  Ihe  length 
of  written  comments  or  materials.  Oral 
and  written  statements  receive  equal 
consideration  during  deliberations. 
Written  comments  may  now  be 
submitted  through  October  11,  1996  to 
either  of  the  offices  in  the  ADDRESSES 
section. 

Author 

The  primary  authors  of  this  notice  are 
Mary  CoUigan  and  Paul  Nicherson 
(addresses  are  above). 

Authority:  The  authority  for  this  section  is 
the  ESA  (16  U.S.C  1531-1544). 

Dated:  August  14, 1996. 
Ralph  C.  Pisapia. 
Acting  Regional  Director,  Region  5. 

Dated:  August  22, 1996. 
Rennie  S.  Holt, 

Acting  Director,  Office  of  Protected  Resources. 
[FR  Doc.  96-21505  Filed  8-26-96;  8:45  am] 

BILUNG  CODE  431CM5S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ana  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960129019-6019-01;  I.D. 
081696B] 

Fisheries  o(  the  Exclusive  Economic 
Zone  Oft  Alaska;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area, 
Reallocation  of  Pacific  Cod 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ac'^'On:  Reallocation;  request  for 
comments. 

SUMMARY:  NMFS  proposes  to  reallocate 
the  projected  unused  amount  of  Pacific 
cod  from  vessels  using  trawl  gear  to 
vessels  using  hook-and-line  or  pot  gear 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  and  is  inviting 
comments.  The  proposed  action  is 
necessary  to  allow  the  1996  total 
allowable  catch  (TAC)  of  Pacific  cod  to 
be  harvested.  It  is  intended  to  promote 
the  goals  and  objectives  of  the  North 
Pacific  Fishery  Management  Council 
(Council). 

DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  Alaska  local  time,  September  5, 
1996. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668,  or  delivered  to  the  Federal 
Building.  709  West  9th  Street,  Room 
453,  Juneau,  AK  Attn:  Lori  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the     , 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  vessels  using  trawl 
gear  will  not  be  able  to  harvest  15,000 
metric  tons  (mt)  of  Pacific  cod  allocated 
to  those  vessels  under 
§679.20(a)(7)(i)(A). 

As  of  July  27,  1996,  NMFS  estimates 
47,540  mt  remain  in  the  trawl  gear  share 
of  the  1996  Pacific  cod  TAC  and 
projects  that  trawl  gear  will  take  32,540 
mt  during  the  remainder  of  1996. 

Trawl  fisheries  that  will  take  Pacific 
cod  include  the  directed  Pacific  cod, 
yellowfin  sole,  pollock,  and  rockfish 
fishery.  NMFS  closed  directed  fishing 
for  Pacific  cod  by  vessels  using  trawl 
gear  in  the  BSAI  effective  June  23, 1996, 
until  October  25,  1996,  to  prevent 
exceeding  the  first  seasonal  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  the  trawl  Pacific  cod  fishery  category 
in  the  BSAI.  The  directed  fishery  for 
Pacific  cod  with  trawl  gear  will  open 
October  25, 1996.  One  hundred  eighty 
nine  mt  of  prohibited  species  bycatch 
allowance  of  halibut  mortality  remain  in 
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Based  on  1995  halibut 
■r  rat  fishery,  11,040  mt 
()  1   >  '\pected  to  be 
r;   he  directed  fishery  for 
1  with  trawl  gear.  The  trawl 
veriovvFm  sole,  rockfish,  and  pollock 
directed  fisheries  will  take  Pacific  cod 
IS  hvs.atch.  Based  on  the  remaining 
■laiibut  mortality  and  the  ratio  of  halibut 
rnnrtaiitv  to  Pacific  cod  caught  in  those 
iirected  fisheries  after  August  1,  1995, 
J !  4  )t  mt  of  Pacific  cod  are  estimated 
to  be  .'U'eded. 
ThH  (i;^^■cted  fishery  for  Pacific  cod  by 
"v^hs  u>:iig  hook-and-line  gear  will 
reop^Ti  !!i  September  1  when  360  mt  of 
prohibited  species  bycatch  allowance  of 
halibut  mortality  become  available  for 
that  fishery.  Based  on  the  ratio  of  Pacific 
cod  caught  to  halibut  mortality  during 
the  September  and  October  hook-and- 
line  fishery  in  1995,  NMFS  estimates 
that  hook-and-line  gear  will  take  31,000 
mt  of  Pacific  cod.  Pot  gear  is  expected 
to  take  an  additional  3,500  mt  during 
September  and  October  of  1996.  The 


combined  hook-and-line/pot  gear 
capacity  after  September  1, 1996  is 
34,500  mt.  Without  the  proposed 
reallocation  of  Pacific  cod  from  trawl  to 
hook-and-line  and  pot  gear,  20,000  mt  of 
Pacific  cod  is  expected  to  be  available 
for  vessels  fishing  with  those  gears.    . 

During  1995  NMFS  did  not  reallocate 
unused  amounts  of  Pacific  cod  from 
vessels  using  trawl  gear  to  vessels  using 
hook-and-line/pot  gear  until  November 
when  the  trawl  component  of  the 
fishery  had  completed  its  season  and 
the  trawl  catch  for  1995  was  realized.  As 
a  consequence,  a  portion  of  the  hook- 
and-line/pot  fleet  was  unable  to 
participate  and  the  remainder  was 
unable  to  sustain  a  continuous  fishery 
and  experienced  unnecessary  expenses 
associated  with  initiating  the  short-term 
fishery  during  November.  In  addition, 
the  halibut  mortality  incurred  per 
metric  ton  of  Pacific  cod  qaught  during 
the  last  opening  of  the  fishery  in  1995 
was  higher,  providing  less  desirable 
utilization  of  halibut  mortality. 


Therefore  m  accordance  with 
§  679.20(a)(7)(ii),  NMFS  proposes  to 
apportion  the  projected  unused  amount, 
15.000  mt  of  Pacific  cod  from  vessels 
using  travv!  gear  to  vessels  using  hook- 
and-line  or  pot  gear. 

NMFS  invites  public  comments  and 
will  consider  those  received  during  the 
comment  period  in  determining 
whether  to  reallocate  an  unused  amount 
of  Pacific  cod  from  trawl  gear  to  hook- 
and-line  or  pot  gear. 

Classification 

This  action  is  taken  under  50  CFR 
679.20,  and  is  exempt  from  review 
under  E.G.  12866. 

.\uthonty:  16  U.S.C.  1801  etseq. 

Dated:  August  20,  1996. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

IFR  Doc.  96-21709  Filed  8-21-96;  4:07  pml 
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This  section  of  the  FEDERAL  REGISTER 

contains  documents  othe'  thar  rules  or 
Droposed  rules  that  are  appticaDie  to  the 
ouDiic.  Notices  o(  hearings  anc  'nvestiqations, 
committee  meetings,  agencv  decisions  arw 
rulings,  delegations  o*  authority,  filing  of 
petitions  and  applications  and  agency 
statements  ot  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Alternative  Agricultural  Research  and 
Commercialization  (AARC) 
Corporation;  Request  (or  Proposals 

agency:  Alternative  Agricultural 
Research  and  Commercialization 
\ARC)  Corporation,  USDA. 
ACTION:  AARC  Corporation  Request  for 
Proposals. 

Program  Description 
Purpose 

The  Alternative  Agricultural  Research 
and  Commercialization  (AARC) 
Corporation  is  requesting  proposals  to 
use  agricultural  (traditional  and  new 
crops,  animal  by-products  or  forestry) 
materials  in  industrial  products  or 
processes.  The  authority  for  the  AARC 
program  is  contained  in  Sections  1660 
and  1661  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990. 
Pub.  Law  No  101-624,  7  U.S.C.  5904,  as 
amended  by  the  Federal  Agricultural 
Improvement  and  Reform  (FAIR)  Act  of 
April  4,  1996,  (Pub.  Law  104-127,  Title 
VII,  subtitle  A,  chapter  2,  section 
1657c).  Potential  funding  for  proposals 
to  provide  commercialization  assistance 
to  private  companies  using  the 
Cooperative  Agreements  Program 
(Program)  to  assist  emerging  mdustrial 
products/processes  involving  the  use  of 
agricultural  materials  in  non-food,  non- 
feed,  non-traditional  fiber  products  or 
processes.  The  Board  of  Directors 
reserves  the  right  to  use  only  certain 
types  of  authorized  assistance. 
Successful  projects  are  expected  to 
repay  the  AARC  Corporation  Revolving 
Fund  through  negotiated  arrangements. 
The  Program  is  administered  by  the 
AARC  Corporation,  which  is  a  wholly- 
owned  government  Corporation  of  the 
U.S.  Department  of  Agriculture. 

The  objectives  of  the  AARC 
Corporation  are: 

*  To  search  for  new  non-food,  non-feed, 
non-traditional  fiber  products  that  may  be 


produced  from  agricultural  commodities  and 
for  processes  to  produce  such  products. 

*  To  conduct  product  and  co-product/ 
process  development  and  demonstration 
projects,  as  well  as  provide 
conmiercialization  assistance  for  industrial 
products  from  agricultural  and  forestry 
materials. 

*  To  encourage  cooperative  development 
and  marketing  efforts  among  manufocturers, 
private  and  government  laboratories, 
universities,  and  financiers  to  assist  in 
bridging  the  gap  between  research  results  and 
marketable,  competitive  products  and 
processes. 

*  To  collect  and  disseminate  information 
about  conmiercialization  projects  that  use 
agricultural  or  forestry  materials  and 
industrial  products  derived  therefrom. 

Under  the  Program,  the  AARC 
Corporation  will  award  competitive 
cooperative  agreements  to  support 
primarily  pre-commercialization  or 
commercialization  tasks,  including 
marketing  for  the  development  of  new 
industrial  products  or  processes  derived 
from  agricultural  or  forestry  materials. 
All  other  things  equal,  the  nearer  to 
commercialization  a  product  or  process 
is,  the  higher  the  Ukelihood  of  funding 
by  the  AARC  Corporation. 

The  AARC  Corporation  vnll  accept 
either  pre- proposals  or  full  proposals. 
Pre-proposals  will  be  evaluated  to 
determine  if  an  idea  has  sufficient  merit 
to  warrant  a  full  proposal,  including  if 
it  meets  the  AARC  Corporation's 
mission,  and  to  provide  suggestions  for 
improvement.  Full  proposals  will 
require  more  time  to  complete  and  will 
be  evaluated  to  determine  if  they 
warrant  funding.  The  AARC 
Corporation  may  ask  applicants 
submitting  either  pre-proposals  or  full 
proposals  to  make  an  oral  presentation. 
All  proposals  vnll  be  evaluated  by 
extemaj  reviewers,  as  well  as  by  the. 
AARC  Corporation  staff,  before  the 
proposals  (along  writh  review  comments) 
are  provided  to  the  Board  of  Directors. 
The  Board  makes  final  funding 
decisions. 

Available  Funding 

Congress  has  agreed  to  appropriate  $7 
million  in  FY  1997. 

The  AARC  Corporation  Board  expects 
applicants  to,  at  minimimi,  match  the 
dollars  requested  from  the  AARC 
Corporation.  A  preference  may  be  given 
to  projects  for  which  the  ratio  of  AARC 
Corporation  funds  to  non-Corporation 
funds  would  be  the  lowest. 


Eligibility 

Proposals  are  invited  from  any  private 
firm,  individual,  public  or  private 
educational  institution  or  organization, 
federal  agency,  cooperative,  or  non- 
profit organization.  Cooperative  projects 
involving  combinations  of  the  above 
organizations,  especially  with  private 
sector  leadership,  are  strongly 
encouraged.  Since  this  is  basically  a 
program  to  commercialize  new 
products,  and  since  repayment  is 
expected,  it  is  much  more  likely  that 
awards  will  be  given  to  private  firms. 
Small  business  entrepreneurs  are 
preferred.  The  private  sector  partner 
must  take  the  lead  when  an  educational 
institution  is  involved. 

Program  Emphasis 

The  AARC  Corporation  Board  has 
approved  funding  for  about  60  projects 
using  1993-96  appropriated  funds. 
Another  six  projects  are  currently  under 
consideration  for  funding  with  1996 
appropriations.  Projects  include  use  of  a 
broad  range  of  agricultiural  and  forestry 
materials  such  as:  soybean  oil,  soybean 
meal,  cotton  lint,  peanut  hulls,  com 
husks,  wheat  straw,  milkweed,  kenaf, 
castor  oil,  rapeseed,  cuphea,  crambe, 
ethanol,  mesquite,  hesperaloe, 
lesquerella,  agricultural  and  forestry 
wastes,  biomass,  and  plant  proteins. 
Examples  of  products  include: 
biocontrol  agents,  medium-density 
fiberboard  and  building  materials  from 
straw,  hollow  veneer  poles,  food 
packaging,  bonded  paper  from  kenaf,  oil 
absorbents,  fillers  and  yam,  spinning 
fibers,  highway  signposts  and  railroad 
ties,  building  and  furniture  composites, 
heating  and  electricity,  potting  mixes, 
biodiesel — as  replacement  for 
petroleum,  biodegradable  lubricants, 
coatings,  cosmetics,  detergents,  personal 
care  products,  compost,  carrier  for  crop 
protection  materials,  and  cat  litter. 

Evaluation  Criteria 

The  AARC  Corporation's  primary 
interest,  in  this  request  for  pre- 
proposals/proposals,  is  in  providing 
assistance  in  pre-commercial  activities 
to  move  new  industrial  products  from 
agricultural  and  forestry  materials  into 
the  marketplace.  The  AARC  Corporation 
Board  seeks  projects  that  will  have 
market  impact;  this  includes  expanding 
use  of  agricultural  or  forestry  materials 
in  industrial  products  especially  those 
that  expand  markets  for  farmers,  create 
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jobs,  spur  rural  development,  provide 

environmental  and  or  con.servation 
benefits,  and  improve  trade.  Emphasis 
will  be  given  to  those  proposals  whose 
products  are  closest  to 
commercialization  and  have  positive 
impact  on  rural  employment  and 
ec;onomic  activity 

Proposals  and  pre-proposals  will  be 
evaluated  on  four  primary  criteria: 
management  team  capability,  business 
and  marketing  soundness,  technical 
factors,  and  expected  time  and 
magnitude  of  impacts  if  successful. 
Examples  of  types  of  information  that 
will  enter  the  decision  process  on  each 
of  the  primary  categories  of  criteria 
include: 

Management:  Capability  of  the 
management  team. 

Amount  of  matching  funds  (cash) 
committed 

Awarenes.s  of  the  financial  resources 
needed  to  successfully  market  the  product 

Clear  identification  of  project  milestones. 

Private  sector  leadership  to  commercialize 
the  product  or  process. 

Business  Potential  profitabiUty. 

Clear  identification  of  customers. 

Structu!*  of  the  market  in  terms  of  size, 
number,  leading  competitors,  and  reaction  of 
competitors  to  a  new  product. 

.\mount  and  nature  of  the  value  added  to 
the  agricultural  or  forestry  material. 

.^billty  to  replicate  in  other  parts  of  the 
country. 

Key  issues  and  government  policies  or 
regulations  that  might  impact  success. 

Applicant  s  ability  and  willingness  to 
repay  the  .A.^RC  Corporation  for  the  risk 
investment  made  by  the  American  taxpayers. 

Technical  Relation  to  previous  work. 

Technical  requirements  of  the  product — 
industry  standards  or  guidelines. 

Technical  and  market  testing  needed. 

Government  approvals  or  permit  required. 

.Maior  technical  hindrances. 

Innoyative  techniques  and  patents. 

.■\bility  to  achieve  technical  claims. 

Present  stage  of  development. 

Impacts:  Volume  of  agricultural  or  forestry 
material  used. 

Number  and  quality  of  jobs  (especially  in 
distressed  rural  areas)  expected  to  be 
created — type,  rural/urban,  timeframe. 

Potential  positive  and  negative 
environmental  impacts  from  production  to 
consumer  disposal  of  product. 

Proposed  product's  implications  for 
helping  improve  farm  income,  especially  the 
family  farm. 

Resource  conservation  effects  such  as 
replacement  of  stock  resources,  crop 
diversification,  soil  erosion,  water  use,  etc. 

Estimated  impact  on  export/import  trade 
balance,  commodity  supfwrt  programs  and 
rural  economic  activity. 

Other  Considerations 

With  respect  to  projects  carried  out 
with  pnvate  researchers  or  commercial 
companies,  the  enabling  legislation 
provides  that  information  submitted  by 
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applicants  incident  thereto  will  be  kept 
confidential.  Project  information 
including  applications  is  specifically 
excluded  bom  release  under  the 
Freedom  of  Information  .^ct.  except 
with  the  approval  of  the  person 
providing  the  information  or  in  a 
judicial  or  administrative  proceeding  in 
which  such  information  is  subject  to 
protective  order.  However,  the 
information  will  be  reviewed  by  three 
reviewers  who  will  be  held  to 
confidentiaUty.  Board  members  are 
required  to  exclude  themselves  from 
consideration  of  a  proposal  where  a 
conflict  of  interest  exists. 

Intellectual  propei  ty  rights,  such  as 
patents  and  licenses,  shall  remain  with 
the  owner  unless  other  arrangements  are 
negotiated  as  part  of  the  agreement. 
Inventions  made  under  an  aw  ard  under 
this  Program  shall  be  owned  by  the 
awardee  in  accordance  with  35  U.S.C. 
200-204  and  37  CFR  401. 

No  agreement  may  be  entered  into 
imder  the  program  for  the  acquisition  or 
construction  of  a  building  or  facility. 

AH  applicants  must  file  a  declaration 
of  compliance  with  31  U.S.C.  1352 
regarding  limitation  on  the  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions  either  prior  to  or 
simultaneous  with  the  submission. 

Due  to  limited^fimds,  the  AARC 
Corporation  may  not  be  able  to  fund  all 
projects  meriting  support,  and  awards 
will  be  based  on  merit  using  the  review 
evaluations  and  the  Board's  judgement. 

Applicants  who  submitted  a  proposal 
or  pre-proposal  previously  must  reapply 
to  be  considered  for  Fiscal  Year  1997 
funding. 

Future  Proposals 

in  the  future  and  until  further  notice, 
the  AARC  Corporation  Board  will 
accept  proposals  or  pre-proposals  at  any 
time  on  AARC  Corporation  forms.  The 
Board  will  meet  at  least  three  times  a 
year  to  select  proposals  for  funding. 

Submissions 

Because  funds  are  limited,  projects 
will  be  accepted  on  a  first  come  basis. 
AppUcants  are  encouraged  to  submit 
apphcations  as  soon  as  possible  ahet 
seeing  this  notice.  To  be  eUgible  for  this 
round  of  AARC  Corporation  Board 
decisions,  both  pre-proposals  and  full 
proposals  must  be  received  at  the  AARC 
Corporation  office.  Pre-proposals  are 
preferred.  One  of  the  following 
addresses  should  be  used,  as  applicable: 

Regular  U,S.  Mail 

USDA  AARC  Corporation,  STOP  0401, 1400 
hidependence  Ave,  S.W.,  0156  South 
Building,  Washington,  D.C.  20250-0401 


Overnight  Delivery 

USDA  AARC  Corporation.  1400 
Independence  .^ve.  S  W  .  Room  0156 
South  Building,  Washington,  D.C.  20250- 
0401 

For  More  Information 

Proposals  must  be  submitted  on  forms 
provided  by  the  AARC  Corporation — 
either  pre-proposals  or  full  proposals. 
Contact  the  AARC  Corporation  by  letter 
using  the  addresses  above,  or  fax 
number  (202)  690-1655  to  receive  a 
packet  containing  the  instractions  and 
application  forms. 

Specific  questions  should  be  directed 
to  Patricia  Dunn:  Phone  202-690-1634. 

Done  in  Washington,  D.C,  on  August  21, 

1996 

W.  Bruce  Grain, 

Executive  Director,  AAHC  Corporation. 
(FR  Doc.  96-21815  Filed  8-26-96;  8:45  am) 
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Agricultural  Marketing  Service 
Pocltet  No.  PY-96-005] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperu'ork  Reduction  .^.ct  of  1995  [44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (.A.MS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  shell  egg  surveillance 
portion  of  the  Regulations  for  the 
Inspection  of  Eggs  and  Egg  Products — 7 
CFR  59. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  28.  1996. 
ADDITIONAL  INFORMATION:  Contact 
Shields  Jones,  Standardization  Branch, 
Poultry  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456.  Room  3944-S, 
Washington,  DC  20090-6456,  (202)  720- 
3506. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  for  the  Inspection  of 
Eggs  and  Egg  Products  (Egg  Products 
inspection  Act). 

0MB  Number:  0581-0113. 

Expiration  Date  of  Approval:  March 
31.  1997. 

Type  of  Request:  E.xtension  and 
revision  of  a  currently  approved 
information  collection. 
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Abstract:  Congress  enacted  the  Egg 
Products  Inspection  Act  (21  U.S.C. 
1031-1056)  (EPIA)  to  provide,  in  part,  a 
mandatory  inspection  program  to 
control  the  disposition  of  dirty  and 
checked  shell  eggs;  to  control 
unwholesome,  adulterated,  and  inedible 
egg  products  and  shell  eggs  that  are 
unfit  for  human  consumption;  and  to 
control  the  movement  and  disposition 
of  imported  shell  eggs. 

The  Act  requires  and  directs  the 
Department  to  develop  and  issue 
regulations  to  carry  out  the  purposes  or 
provisions  of  the  Act  and  to  be 
responsible  for  the  administration  and 
enforcement  of  the  Act,  except  as 
otherwrise  provided.  The  regulations,  7 
CFR  59,  were  developed  under 
rulemaking  procedures  for  these 
purposes.  The  regulations  also  provide 
requirements,  guidelines,  and  rules,  for 
both  the  provider  (USDA)  and  the  user 
(industry)  to  use  as  the  basis  for 
common  imderstanding. 

The  information  collection  emd  record 
keeping  requirements  in  this  request  are 
essential  to  carry  out  the  intent  of 
Congress,  to  administer  the  mandatory 
inspection  program,  and  to  take 
regiilatory  action,  in  accordance  with 
the  regulations  and  the  Act. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA  (AMS,  Poultry  Division's 
national  staff;  regional  directors  and 
their  staffs;  Federal-State  supervisors 
and  their  staffs;  and  resident  Federal- 
State  graders,  which  includes  State 
agencies).  The  information  is  used  to 
assure  compiiance  with  the  Act  and  the 
regulations  and  to  take  administrative 
and  regulator^'  action.  The  Agency  is  the 
primar\-  user  of  the  information,  and  the 
secondar)'  user  is  each  authorized  State 
agency  which  has  a  cooperative 
agreement  with  AMS. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.30  hours  per 
response. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  Federal  agencies  or  employees, 
small  busmesses  or  organizations. 

Estimated  Number  of  Respondents: 
1268. 

Estimated  Number  of  Responses  per 
Respondent:  5.17. 

Estimated  Total  Annua]  Burden  on 
Respondents:  2,330  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Shields  Jones, 
Standardization  Branch,  at  (202)  720- 
3506. 

Send  comments  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  technology, 
or  any  other  aspect  of  this  collection  of 
information,  to: 

Douglas  C.  Bailey,  Chief, 
Standardization  Branch,  Poultry 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Room  3944-S, 
Washington,  DC  20090-6456. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  August  21, 1996. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  96-21784  Filed  8-26-96;  8:45  am) 
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Foreign  Agricultural  Service 

Special  Provision  for  Frozen 
Concentrated  Orange  Juice  Under  the 
North  American  Free  Trade  Agreement 
Implementation  Act 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  of  Determination  of 

Existence  of  Price  Conditions  Necessary 

for  Imposition  of  Temporary  duty  on 

Frozen  Concentrated  Orange  Juice  JErom 

Mexico. 

SUMMARY:  Pursuant  to  Section  309(a)  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993 
("NAFTA  Implementation  Act"),  this  is 
a  notification  that  for  5  consecutive 
business  days  the  daily  price  for  frozen 
concentrated  orange  juice  was  lower 
than  the  trigger  price. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Somers.  Horticultural  and 
Tropical  Products  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1000  or  telephone  af(202)  720-2974. 
SUPPLEMENTARY  INFORMATION:  The 
NAFTA  implementation  .A.ct  authorizes 
the  imposition  of  a  temporary  duty 
(snapback)  for  Mexican  frozen 
concentrated  orange  juice  when  certain 
conditions  exist.  Mexican  articles  faUing 
under  subheading  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  are  subject  to  the 
snapback  duty  provision. 

Under  Section  309(a)  of  the  NAFTA 
Implementation  Act,  certain  price 
conditions  must  exist  before  the  United 
States  can  apply  a  snapback  duty  on 
imports  of  Mexican  frozen  concentrated 
orange  juice.  In  addition,  such  imports 
must  exceed  specified  amounts  before 
the  snapback  duty  can  be  appUed.  The 
price  conditions  exist  when  for  each 


period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  is  less  than  the  trigger 
price. 

For  the  purpose  of  this  provision,  the 
term  "daily  price"  means  the  daily 
closing  price  of  the  New  York  Cotton 
Exchange,  or  any  successor  as 
determined  by  the  Secretary  of 
Agriculttire  (the  "Exchange"),  for  the 
closest  month  in  which  contracts  for 
frozen  concentrated  orange  juice  are 
being  traded  on  the  Exchange.  The  term 
"business  day"  means  a  day  in  tvhich 
contracts  for  frozen  concentrated  orange 
juice  are  being  traded  on  the  Exchange. 

The  term  "trigger  price"  means  the 
average  daily  closing  price  of  the 
Exchange  for  the  corresponding  month 
during  the  previous  5-year  period, 
excluding  the  year  with  the  highest 
average  price  for  the  corresponding 
month  and  the  year  with  the  lowest 
average  price  for  the  corresponding 
month. 

Price  conditions  no  longer  exist  when 
the  Secretary  determines  that  for  a 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  has  exceeded  the  trigger 
price.  Whenever  the  price  conditions 
are  determined  to  exist  or  to  cease  to 
exist  the  Secretary  is  required  to 
immediately  notify  the  Commissioner  of 
Customs  of  such  determination. 
Whenever  the  determination  is  that  the 
price  conditions  exist  and  the  quantity 
of  Mexican  articles  of  frozen 
concentrated  orange  juice  entered 
exceeds  (1)  264,978,000  liters  (single 
strength  equivalent)  in  any  of  calendar 
years  1994  through  2002,  or  (2) 
340,560,000  hters  (single  strength 
equivalent)  in  any  of  calendar  years 
2003  through  2007,  the  rate  of  duty  on 
Mexican  articles  of  frozen  concentrated 
orange  juice  that  are  entered  after  the 
date  on  which  the  appUcable  quantity 
limitation  is  reached  and  before  the  date 
of  publication  in  the  Federal  Register  of 
the  determination  that  the  price 
conditions  have  ceased  to  exist  shall  be 
the  lower  of — (1)  The  column  1 — 
General  rate  of  duty  in  effect  for  such 
articles  on  July  1, 1991;  or  (2)  the 
column  l^^neral  rate  of  duty  in  effect 
on  that  day.  For  the  purpose  of  this 
provision,  the  term  "entered"  means 
entered  or  withdrawn  from  warehouse 
for  consumption  in  the  customs  territory 
of  the  United  States. 

In  accordance  with  Section  309(a)  of 
the  NAFTA  Implementation  Act,  it  has 
been  determined  that  for  the  period  July  • 
11-17, 1996,  the  daily  price  for  frozen 
concentrated  orange  juice  was  less  than 
the  trigger  price. 
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Issued  at  Washington.  DC  the  19th  day  of 

August  1996 

Timothy  ).  Galvin. 

Acting  Administrator.  Foreign  AgricultumJ 

Service 

(FR  Doc:  96-21622  Filed  8-26-96;  8:45  am] 

BILUNO  COOe  M10-1&-M 


Public  Briefing  on  World  Food  Summit 
Intersessional  Meetings 

agency:  Foreign  Aghcultiiral  Service. 

USDA.  ^ 

ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that  a 
public  briefing  on  the  July  29-August  2, 
1996  World  Food  Summit  Intersessional 
meetings  m  Rome  will  be  held 
September  1 1    1996.  The  purpose  of  the 
forum  IS  for  members  of  the  U.S. 
delegation  to  the  Intersessional  to  brief 
the  public,  and  receive  comments  and 
suggestions  with  respect  to  Summit 
preparations. 

DATES:  The  meeting  will  be  held 
Wednesday,  September  11,  1996  from 

2:00  to  4  00 

ADDRESSES:  The  meeting  will  be  held  in 

room  3017  in  the  South  Building  at  the 
U.S.  Department  of  Agriculture  in 
Washington.  D.C 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public,  biquiries 
may  be  directed  to  the  Office  of  the 
National  Secretar\',  Foreign  Agricultural 
Service,  Room  3008  South  Building, 
U.S.  Department  of  Agriculture,  14th 
and  Independence  Ave.  SW. 
Washington,  D.C.  20250.  telephone 
(202)  690-0776  or  fax  (202)  720-6103. 
Additional  information  is  available  on 
the  F.AS  Homepage  (http:// 

ffas . usda  go V /  ffas/food summit/ 

summit.html)  or  by  calling  (202)  690- 
0776. 

Signed  in  Washington,  D.C  August  16, 
1996 

Timothy  T-  Galvin, 

Acting  Administrator,  Foreign  Agricultural 
Service. 

(PR  Doc  9&-21621  Filed  8-26-96;  8:45  am] 
aiLUNG  cooe  mio-io-m 


DEPARTMENT  OF  COMMERCE      . 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
.Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  chapter  35). 

Agency:  Bureau  of  the  Census. 


Title:  Company  Organization  Survey. 

Form  Nuwbeiis):  NC-9901. 

Agency  Approval  Number:  0607- 
0444. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  144,500  hours. 

Number  of  Respondents:  85,000. 

Avg.  Hours  Per  Response:  1.7  hours. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Company  Organization 
Survey  (COS)  annually  to  update  and 
maintain  the  Standard  Statistical 
EstabUshment  List  (SSEL).  The  SSEL  is 
a  computerized  list  of  all  employer 
organizations  and  their  establishments 
and  contains  such  information  as  name. 
address,  physical  location,  Standard 
Industrial  Classification  (SIC)  code, 
employment  size  code,  and  company 
affiliation.  It  provides  a  single  universe 
for  the  selection  and  maintenance  of 
statistical  samples  of  establishments. 
legal  entities,  or  enterprises;  provides  a 
standard  basis  for  assigning  SIC  codes; 
and  provides  estabUshment  level  data 
from  multi-establishment  companies 
that  are  summarized  and  published  in 
the  annual  County  Business  Patterns 
series  of  reports,  hi  this  request  for 
revision,  we  are  amending  instructions 
and  adding  relatively  short  reference 
lists  for  respondents  to  use  as  guides 
when  reporting  updated  industrial 
classification  information  for  selected 
establishments;  reducing  the  panel  size 
by  implementing  improved 
methodology  for  selectively  targeting 
the  collection  to  enterprises  affected  by 
changes  in  organization  and/or 
operating  characteristics;  and  removing 
a  one-time  data  inquiry  to  selected 
respondents  for  collecting  information 
on  respondents'  ability  and  interest  in 
reporting  data  electronically  in 
subsequent  years. 

Affected  Public:  Businesses  or  other 
for-profit.  Not-for-profit  institutions. 

Frequency:  Annq^ly. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  182,  224,  and  225. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  August  21, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance  Office, 
Office  of  Management  and  Organization. 
[FR  Dot:  96-21858  Filed  8-26-96;  8:45  am] 
BILUNG  CODE  3910-07-M 


International  Trade  Administration 

[A-427-098] 

Anhydrous  Sodium  Metasllicate  From 
France;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  ResuUs  of 
-Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  June  18.  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasiiicate  (ASM)  from  France 
(61  FR  30853)  The  review  covers  Rhone 
Poulenc  Chimie  de  Base  (Rhone 
Poulenc).  a  manufacturer/exporter  of 
ASM.  and  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  from  January  1.  1995  through 
December  31,  1995.  The  Department 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  No 
comments  were  received.  Therefore,  the 
final  results  are  the  same  as  the 
preliminary  results. 

EFFECTIVE  DATE:  August  27. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Richard  Rimlinger,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  US  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  Washington,  DC.  20230; 
telephone;  (202)  482-4733 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 
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Background 

The  Department  initiated  the  January 
1,  1995  through  December  31,  1995 
administrative  review  for  Rhone 
Poulenc  on  February  20,  1996  (61  FR 
6347)  at  the  request  of  the  petitioner,  the 
PQ  Corporation  On  lune  18,  1996,  the 
Department  issued  the  preliminary 
results  for  this  administrative  review  (61 
FR  30853). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  ASM.  a  crv'stallized 
silicate  (Na;  SiOi)  which  is  alkaline  and 
readily  soluble  m  water  Applications 
include  waste  paper  de-inking.  ore- 
flotation,  bleach  stabilization,  clay 
processing,  medium  or  heavy  duty 
cleaning,  and  compounding  mto  other 
detergent  formulations  This 
merchandise  is  classified  under 
Harmonized  Tariff  Schedule  (HTS)  item 
num'tjers  2839.11.00  and  2839  19.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Final  Results  of  Review 

The  Department  gave  interested 
parties  an  opportunity  to  comment  on 
its  preliminary  results  The  Department 
did  not  receive  any  comments 
Accordingly,  for  reasons  discussed  m 
the  preliminary  results,  the  Department 
has.  pursuant  to  section  "76  of  the  Act, 
used  facts  available  .'\s  discussed  in  the 
preliminary  results,  the  Department 
used  as  facts  available  the  60- percent 
margin  calculated  in  the  original  iess- 
than-fair-value  (Lit  Vl  investigation 
using  information  provided  by  Rhone 
Poulenc.  For  a  discussion  of  the  reasons 
for  application  of  facts  available,  see 
Anhydrous  Sodium  MetasUicate  from 
France  Freliminan-  Results  of 
Antidumping  Dut\-  Administrative 
Review.  61  FR  30853  (June  18.  1996). 

The  Department  will  determine,  and 
the  Customs  Service  will  assess 
antidumping  duties  on  all  appropriate 
entries.  Furthermore,  the  following 
deposit  requirements  w^U  be  effective 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
firom  warehouse,  for  consumption  on  or 
after  the  publication  date  of  these  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(2)(C)  of  the 
Act;  (1)  the  cash  deposit  rate  for  Rhone 
Poulenc  will  be  60  percent;  (2)  for 
companies  not  covered  in  this  review. 
but  covered  in  previous  reviews  or  the 
original  LTF\'  investigation,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 


not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  if  neither 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
review  or  the  ongmal  investigation,  the 
cash  deposit  rate  will  be  60  percent,  the 
"All  Others"  rate  estabhshed  in  the 
LTFV  investigation  (45  FR  77498. 
November  24.  1980). 

These  deposit  requirements  will 
remain  in  effect  until  pubhcation  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibihty  under  19  CFK  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  penod. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secret  an.  s 
presiunption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Daipd  August  20.  1996. 
Robert  S  LaRussa, 
.Acting  Assistant  Secretary  for  Import 
Admmistmtion 

(PR  Doc.  96-21857  Filed  &-2&-96;  8:45  am) 
BIUJNQ  CXX>E  3S1fr-0S-P 

[A-602-803) 

Certain  Corrosion- Resistant  Cartx>n 
Steel  Flat  Products  From  Australia: 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  .^dminist^ation, 
Department  of  Commerce. 
ACTtON:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

SUI^IMARY:  On  May  29,  1996,  the 
Department  of  Commerce  (the 
E)epartment)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Australia  (61  FR  26876). 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  and  the  period  August 
1, 1994  through  July  31, 1995.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 


Based  on  our  analysis  of  the  comments 
received,  we  have  not  changed  the 
results  from  those  presented  in  the 
preliminary  results  of  review. 
erPEc-^VE  DA-^;  August  27. 1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  BolUng  or  Jean  Kemp,  AD/CVD 
Enforcement,  Group  ID,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commeroe,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-3793. 

SUPPLEMENTAPY  INFOPMA-'sON- 
Background 

On  May  29, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  28676)  the  preUminary  results  of  the 
administrative  review  of  the 
antidiunping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Australia  (58  FR  44161, 
August  9,  1993).  The  Department  has 
now  completed  this  adniinistrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendinents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FK  251301 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
"class  or  kind"  of  merchandise:  certain 
corrosion-resistant  carbon  steel  flat 
products.  The  class  or  kind  includes 
flat-rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aliuniniun,  or  zinc-, 
aliuninum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 


44040 


Federal  Register  /  Vol.  61,  No.  167  /  Tuesday,  August  27,  1996  /  Notices 


UMI 


millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210  31.0000.  7210.39  0000, 
7210  41.0000.  7210  49  0030. 
7210.49.0090,  7210.60.0000, 
7210.70.6030,  7210.70.6060, 
7210  70  6090,  '210.90.1000, 
7210.90  6000.7210.90.9000,     . 
7212,21.0000,  7212.29,0000, 
7212.30,1030.  7212.30.1090. 
7212  30  3000,  7212.30.5000, 
7212  40  1000.  7212  40.5000, 
7212  50  0000,  7212  60.0000, 
7215  90  1000,  7215  90  5000, 
7217  12.1000,  7217.13.1000, 
7217  19,1000,  7217.19.5000, 
7217.22.5000.  7217.23.5000. 
7217.29.1000,  7217.29.5000, 
7217.32.5000,  7217.33.5000. 
7217  39  1000.  and  7217.39.5000. 
Included  arp  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  {i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin.  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
V  amished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  are  clad  products  in  straight 
lengths  of  0  1 875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  are  certain  clad  stainless 
flat-roiled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio.  These  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  The  written  description 
remains  dispositive. 

The  review  covers  BHP  and  the 
period  August  1,  1994  through  July  31, 
1995  (POR). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  only  received 
comments  from  petitioners,  Bethlehem 
Steel  Corporation,  U.S.  Steel  Group,  a 
Unit  of  USX  Corporation,  Inland  Steel 
Industries,  Inc.  LTV  Steel  Company, 
Inc.,  National  Steel  Corporation,  AK 
Steel  Corporation.  Gulf  States  Steel  Inc. 
of  Alabama,  Sharon  Steel  Corporation, 


Wa  Steel,  Inc.,  and  Lukens  Steel 
Company,  in  this  proceeding.  Neither 
respondent  (The  Broken  Hill  Proprietary 
Company  Ltd,  (BHP))  nor  petiuoners 
requested  a  hearing. 

Comment  1 :  Petitioners  stated  that  the 
Department  correctly  concluded  m  its 
preliminary  results  that  the  use  of  facts 
available  is  appropriate  in  this  review 
because  BHP  did  not  respond  to 
Sections  B,  C,  or  D  of  the  Department  s 
antidumping  duty  questionnaire  In 
addition,  petitioners  noted  that  because 
BHP  failed  to  cooperate  and  withheld 
requested  information,  Section  776(b)  of 
the  Act  permits  the  Department  to  use 
an  inference  adverse  to  BHP  in  selecting 
from  among  the  facts  otherwise 
available.  (See,  Certain  Pasta  from  Italy, 
61  FR  30326,  30328  (June  14,  1996J) 
Moreover,  the  petitioners  argue  that  the 
Department's  practice  under  the  old  law 
was  to  view  a  respondent  who  refuses 
to  participate  as  non-cooperative  and  to 
subject  said  respondent  to  the  use  of  the 
most  adverse  facts  available.  (See, 
Certain  Carbon  Steel  Flat  Products  from 
Brazil,  58  FR  37091,  37094  (July  9, 
1993)) 

Additionally,  petitioners  stated  that 
the  Department  correctly  applied 
Section  776(c)  of  the  Act  and  the 
Statement  of  Administrative  Action 
(SAA)  in  its  preliminary  results  and 
correctly  followed  its  practice  for 
assessing  the  probative  value  of  the 
information  to  be  used  by  examining  its 
reliability  and  relevance.  (See, 
Mechanical  Transfer  Presses  from 
Japan,  61  FR  15036  (April  4, 1996)) 
Also,  petitioners  note  Uiat  the 
Department  correctly  recognized  that  in 
selecting  as  adverse  facts  available  the 
margin  calculated  in  the  prior  segment 
of  this  proceeding,  "it  is  not  necessary 
to  question  the  reliability  of  the  margin 
for  that  time  period."  Petitioners  also 
noted  that  the  Department  did  consider 
information  as  to  whether  there  were 
circimistances  that  would  render  the 
margin  not  relevant,  and  stated  that  the 
Department  correctly  concluded  that 
there  were  no  such  circumstances. 

Department's  Position:  We  agree  with 
petitioners.  Our  final  results  are  in 
accord  with  our  reasoning  in  our 
preliminary  results.  Because  BHP  failed 
to  submit  a  response  to  sections  B 
through  E  of  the  Department's 
antidmnping  questionnaire  we  have 
determined  that  it  is  appropriate  to  use 
as  an  adverse  inference  in  selecting  from 
among  the  facts  otherwise  available,  the 
margin  calculated  in  a  prior  segment  of 
the  proceeding.  The  Department  wall 
apply  the  antidumping  margin  of  39.05 
percent  for  these  final  results,  which  is 
the  antidimiping  margin  from  the 


amended  final  results  of  the  first 
administrative  review. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  August  1.  1994, 
through  July  31,  1995: 


Manufacturer/Exporter 

Margin 
(percent) 

BHP 

39  05 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  follovdng  deposit 
requirements  shall  be  effective,  upon 
publication  of  this  notice  of  final  results 
of  administrative  review,  for  all 
shipments  of  the  subject  merchandise 
from  Australia  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  bv  section 
751(a)(1)  of  the  Tariff  Act:  (1)  the  cash 
deposit  rate  for  BHP  will  be  the  rate 
established  above:  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  24,96 
percent,  the  all  others  rate  estabhshed  in 
the  final  resuhs  of  the  less  than  fair 
value  investigation  (58  FR  44161, 
August  19,  1993). 

The  deposit  requirements,  when 
imposed,  shall  remain  m  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  .serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353,26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursem.ent  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
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disclosed  under  APO  in  accordance 
with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  rBtum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order^s  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  19  CFR  353.22. 

Dated:  August  20, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-21856  Filed  8-26-96;  8:45  am] 

BILUMG  CODE  3S10-OS-P 


North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews;  Notice  of  Decision  of  Panel 

agency:  North  Amencan  Free  Trade 

Agreement,  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  Decision  of  the  Panel. 

SUMMARY:  On  July  31,  1996  the 
Binational  Panel  issued  its  decision  in 
the  matter  of  Oil  Country  Tubular  Goods 
from  Mexico,  Secretariat  File  No.  USA- 
95-1904-04. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbem,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2016,  14th  and  Constitution  Avenue, 
Washington.  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  Amencan  Free- Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  pubUshed  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background  Information 

This  Binational  Panel  reviewed  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  made  by  the 
International  Trade  Adniinistration 


respecting  Oil  Country  Tubular  Goods 
from  Mexico.  That  determination  was 
published  in  the  Federal  Reeister  on 
Jime  28.  1995  (60  FR  j.^SbTj 

Decision  of  Panel 

(1)  The  Panel  upheld  the 
Department's  calculation  of  TAMSA's 
financial  expense  on  the  basis  of  Best 
Information  Available  and  on  the 
alternative  basis  that  the  1993  financial 
data  was  not  representative  of  the 
financial  expenses  incurred  during  the 
Period  of  Investigation. 

(2)  The  Panel  remanded  the  Final 
Determination  to  the  Department  for  a 
detailed  explanation  as  to  the  reasons 
for  its  rejection  of  the  1993  financial 
data  as  non-representative  of  the 
General  and  Administrative  expenses 
incurred  diuing  the  Period  of 
Investigation. 

(3)  The  Panel  upheld  the 
Department's  rejection  of  TAMSA's 
nonstandard  cost  allocation  method  and 
its  substitution  of  an  allocation  method 
based  on  standard  costs.  The  Panel  also 
granted  the  Department's  request  for  a 
remand  to  re-calculate  the  nonstandard 
cost  allocation  for  a  particular  subset  of 
TAMSA's  sales. 

(4)  The  Panel  determined  that  the 
challenge  by  TAMSA  to  the  Final 
Determination,  based  on  a  statement 
made  by  the  Department  in  the  Team 
Concurrence  Memorandum,  is  not  ripe 
for  consideration.  . 

The  Panel  ordered  the  Department  to 
make  a  determination  on  remand 
consistent  with  the  instructions  and 
findings  set  forth  in  the  Panel's  opinion. 
The  Department  shall  allow  an 
appropriate  period  of  time  for  North 
Star  and  TAMSA  to  comment  on  the 
proposed  remand  results.  The  final 
determination  on  remand  shall  be 
issued  within  ninety  (90)  days  of  the 
date  of  this  Order  (not  later  than 
October  29,  1996). 

Dated:  August  6, 1996. 
James  R.  Holbein. 
U.S.  Secretary,  NAFTA  Secretariat. 
(FR  Doc.  96-21749  Filed  6-26-96;  8:45  amjl 

BILLING  COD€  351&-GT-M 


DEPARTME^fr  OF  DEFENSE 

GENERAL  SERVICES 

ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Nc  9OO0-C'i3S; 

Submission  tor  0MB  Review; 
Comment  Request  Entitled  Federa' 
Acquisition  and  Community  Rigtit-To- 
Know 

AQENCC8:  Departinent  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  0MB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35).  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  ciirrenUy 
approved  information  collection 
requirement  concerning  Federal 
Acquisition  and  Community  Right-to- 
Know.  This  OMB  clearance  ciurentiy 
expires  on  October  31,  1996.  A  request 
for  public  comments  was  published  at 
61  FR  31090,  June  19,  1996.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  October  28. 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
the  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  18th  &  F  Streets, 
NW,  Room  4037,  Washington,  EX: 
20405.  Please  cite  OMB  Contix)l  No. 
9000-0139,  Federal  Acquisition  and 
Community  Right-to-know,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  interim  rule  added  FAR  Subpart 
23.9  and  its  associated  soUcitation 
provision  and  contract  clause  which 
implement  the  requirements  of  E.O. 
12969  of  August  8, 1995  (60  FR  40989, 
August  10, 1995),  "Federal  Acquisition 
and  Community  Right-to-Know,"  and 
the  Enviroimiental  Protection  Agency's 
"Guidance  Implementing  E.O.  12969; 
Federal  Acquisition  Community  Right- 
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to-Know;  Toxic  Chemical  Release 
Reporting"  (60  FR  50738,  September  29, 
1995)  The  interim  rule  requires  ofTerors 
m  competitive  acquisitions  over 
$100,000  (including  options)  to  certify 
that  thev  will  complv  with  applicable 
toxic  chemical  release  reporting 
requirements  of  the  Emergency  Planning 
and  Commumty  Right-to-Know  Act  of 
1986  (  42  use  11001-11050)  and  the 
Pollution  Prevention  .^ct  of  1990  (42 
use  13101-13109).  The  rule  does  not 
apply  to  acquisitions  of  commercial 
Items  under  F.\R  Part  12  or  contractor 
facilities  located  outside  the  United 
States  This  rule  does  not  apply  to 
subcontractors  bevond  first  tier. 

B.  Annual  Reporting  Burden 

Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.50  minutes  per  .'^sponse. 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows;  Respondents 
(includes  first-tier  subcontractors), 
167,487;  responses  per  respondent,  1; 
total  annual  responses.  167,487; 
preparation  hours  per  response,  0.50; 
and  total  response  burden  hours, 
83.744. 

Obtaining  Copies  of  Justifications: 
Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington.  DC 
20405,  telephone  (202)501-4755.  Please 
ate  OMB  Control  No.  900(3-0139 
Federal  Acquisition  and  Community 
Right-to-Know.  in  all  correspondence. 

Dated:  August  22.  1996. 
Sharon  A.  Kiser, 
FAR  Secretariat. 

[FR  Doc   96-21779  Filed  8-26-96;  8:45  am] 
BILLMQ  COOC  SSZO-«P-P  I 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Director.  Informaticm 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  bv  the  Paperwork 
Reduction  Act  of  1995 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
28, 1996 


ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Fridav. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  pnor  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden,  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
fimctions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  August  21,  1996. 
Gloria  Parker, 
Director.  Information  Resources  Group. ' 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  WiUiam  D,  Ford  Federal  Direct 
Loan  Program  General  Forbearance 
Form. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  50,000 
Burden  Hours:  10,000. 

Abstract:  This  form  is  the  means  by 
which  a  William  D.  Ford  Federal  Direct 
Loan  Program  borrower  requests  a 
forbearance  when  they  are  willing  but 
unable  to  make  currently  scheduled 
Direct  Loan  payments  due  to  a 
temporary  financial  hardship. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Direct  Stafford/Ford 
Loan  and  Federal  Direct  Unsubsidized 
Stafford/Ford  Loan  Promissory  Note  and 
Disclosure. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2.384.000. 
Burden  Hours:  397.174. 

Abstract:  This  form  is  used  to 
determine  applicant  eligibility  for 
Federal  Direct  Stafford/Ford  Loans  and/ 
or  Federal  Direct  Unsubsidized  Stafford/ 
Ford  Loans.  The  respondents  are 
students  applying  for  benefits. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Direct  PLUS  Loan 
Application  and  Promissory  Note. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  203,000. 
Burden  Hours;  101,500. 

Abstract:  This  information  is  used  to 
determine  applicant  eligibility  for 
Federal  Direct  PLUS  Loans.  The 
respondents  are  parents  applying  for 
benefits. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision, 

Title:  Addendum  to  Federal  Direct 

PLUS  Loan  Promissory  Note  Endorser. 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 

households. 
Annual  Reporting  and  Recordkeeping 

Hoar  Burden: 
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Responses:  50,750. 

Burden  Hours  25,375. 
AhsxvQct  Applicants  for  Federal 
Direct  PLUS  Loans  who  have  adverse 
credit  may  obtain  endorsers.  The 
information  collected  on  this  form  is 
used  to  check  credit  of  endorsers.  The 
•respondents  are  endorsers. 
[FR  Doc.  96-21759  Filed  8-26-96;  8:45  am) 
BILLING  CODE  4000-01-^ 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Kallspel  Tribe  Resident  Fish  Project; 
Flood  Plain  Statement  of  Findings 

AGENCY:  Bonneville  Power 

Administration  (BPA),  Department  of 

Energy  (DOE). 

ACTION:  Floodplain  statement  of 

findings. 

summary:  This  notice  annoimces  BPA's 
proposal  to  construct  a  pump  station 
and  two  water  control  structures  in  a 
floodplain  of  the  Pend  Oreille  River  in 
Pend  Oreille  County,  Washington.  The 
action  is  necessary  to  provide  water  for 
the  hatcherv  and  related  facilities 
including  two  bass  nurseries.  The  effect 
on  the  public  would  be  an  increased 
bass  fishery  within  the  Box  Canyon 
Reach  of  the  Pend  Oreille  River  (see 
map).  In  accordance  with  10  C.F.R.  Part 
1022,  BPA  has  prepared  this  Floodplain 
Statement  of  Findings  for  the  KaUspel 
Tribe  Resident  Fish  Project.  A  Notice  of 
Floodplain  and  Wetlands  Involvement 
was  published  in  the  Federal  Register 
on  March  29,  1996  and  a  floodplain  and 
wetlands  assessment  was  prepared  by 
BPA  describing  the  effects,  alternatives, 
and  measures  designed  to  avoid  or 
minimize  potential  harm  to  or  within 
the  affected  floodplain.  The  assessment 
was  prepared  in  conjunction  with  the 
Environmental  Assessment  for  this 
project  (DOE/EA-1 1 54) 
FOR  FURTHER  INFORMATION,  CONTACT: 
Gene  Lynard-ECN,  Bonneville  Power 
Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  503-230-3790,  fax  number 
503-230-5699. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  action  is  to  be  located  in  the 
floodplain  because  there  are  no  practical 
alternatives  to  locate  them  outside  of  the 
floodplain.  The  alternative  to  the 
proposed  action  is  the  no  action 
alternative.  The  proposed  action  does 
conform  to  applicable  State  or  local 
floodplain  protection  standards.  The 
facilities  would  be  designed  to 
withstand  flooding.  Short-term  erosion 
impacts  would  be  controlled  by  using 


best  management  practices,  6uid  the 
Tribe  would  obtain  all  necessary 
permits  prior  to  project  construction. 
BPA  wdll  endeavor  to  allow  15  days 
of  public  review  after  publication  of  this 
statement  of  findings  prior  to 
implementing  the  proposed  action 
within  the  floodplain. 

Issued  in  Portland,  Oregon,  on  August  19, 
1996 

Randall  W.  Hardy, 
AdministTQtoT. 

[PR  Doc.  96-21786  Filed  8-26-96;  8:45  am] 
BtLUNG  CODE  M60-01-P 


Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY;  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Inforiimtion 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(a)(1)(D)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  The  listing  does  not 
include  collections  of  information 
contained  in  new  or  revised  regulations 
which  Are  to  be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title  of  the  collection  of  information;  (2) 
summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  dociunent 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  x  estimated 
number  of  likely  respondents.) 
DATES:  Comments  must  be  filed  by  no 
later  than  September  26, 1996.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 


Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  ELA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  inior;r.a-.;on  or  copies  of  the 
forms  and  instructions  should  be 
directed  to  Ms.  Norma  White,  Office  of 
Statistical  Standards,  (EI-73),  Forrestal 
Building,  U.S.  Department  of  Energy. 
Washington,  D.C.  20585.  Ms.  White  may 
be  telephoned  at  (202)  426-1107. 

SUPPLEMENTARY  INFORMA-^iON:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  ELA-800-804,  807,  810-814,  816, 
817,  819M  and  820,  Petroleum  Supply 
Reporting  System; 

2.  Sponsor — ^Energy  Information 
Administration;  Docket  Number  1905- 
0165;  Response  Obligation — Mandatory; 
Extension  of  currently  approved 
collection; 

3.  The  Petroleum  Supply  Reporting 
System  collects  information  needed  for 
determining  the  supply  and  disposition 
of  crude  oil,  petroleum  products  and 
natural  gas  Uquids.  These  data  are 
published  by  the  EIA.  Respondents  are 
operators  of  petroleum  refining 
facilities,  blending  plants,  bulk 
terminals,  crude  oil  and  product 
pipelines,  natural  gas  plant  facihties. 
tankers  and  barges,  and  oil  importers; 

4.  Respondents — ^Business  or  other 
for-profit.  Federal  Government,  and 
State,  Local  or  Tribal  Government;  5. 
Total  burden  hours — 55,605  (2,616 
respondents  x  18.68043  responses  x 
1.13786  hours  per  response). 

Authority:  44  M.S.C  3506(a)(2)(A)  of  the 
Paperwork  Reducdon  Act  of  1995  (Pub.  L. 
No.  104-13). 

Issued  in  Washington.  D.C,  August  19, 
1996. 
Yvonne  M.  Bishop, 

Director,  Office  of  Statistical  Standards 

Energy  Information  Administration. 

[FR  Doc.  96-21805  Filed  8-26-96;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-71 4-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Auttiodzation 

,\ugust  21.  1996. 

Take  notice  that  on  August  14,  1996, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  P.O.  Box  2511. 
Houston.  Texas  77252,  filed  in  Docket 
.No.  CP96-714-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commissions  Regulations  under  the 
.Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  establish  a 
.new  delivery  point  in  Roane  County, 
Tennessee  under  East  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP8  j-4 1 2-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  folly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

East  Tennessee  proposes  to  install  a 
new  delivery'  point  to  be  located  at 
approximate  mile  post  3110-1+11.83  on 
East  Tennessee's  system  in  Roane 
(iiuntv.  Tennessee,  to  provide 
additional  firm  transportation  service  of 
3.700  dekatherms  per  day  to  the  Powell- 
Clinch  Utility  District  (Powell-Clinch), 
an  existing  customer  of  East  Tennessee. 

East  Tennessee  states  that  it  will 
mstall  a  four-inch  hot-tap  assembly, 
approximately  50  feet  of  four-inch 
interconnecting  pipe,  a  four-inch 
turbine  meter,  electronic  gas 
measurement  (EGM)  and 
communications  equipment.  East 
Tennessee  states  that  it  will  own, 
operate  and  maintain  the  measurement 
facilities,  the  hot-tap  assembly  and 
interconnecting  pipe,  and  will  maintain 
the  EGM  and  communications 
equipment. 

East  Tennessee  states  that  the  total 
quantities  to  be  delivered  to  Powell- 
Clinch  after  the  delivery  point  is 
installed  will  not  exceed  the  total 
quantities  authorized.  East  Termessee 
asserts  that  the  installation  of  the 
proposed  delivery  point  is  not 
prohibited  by  East  Tennessee's  tariff, 
and  that  it  has  sufficient  capacity  to 
accomplish  the  deliveries  at  the 
proposed  new  deUvery  point  without 
detriment  or  disadvantage  to  any  of  East 
Termessee  s  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 


157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-21752  Filed  8-26-96;  8:45  am) 

BiLLMQ  CODE  a717-01-M 

[Docket  No.  CP96-709-O0OI 

Panhandle  Eastern  Pipe  Line 
Company,  Notice  of  AopHcation 

August  21. 1996. 

Take  notice  that  on  August  13, 1996, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)"!  P  O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  an  appUcation 
with  the  Commission  in  Docket  No. 
CP96-709-000  piusuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  (NGA) 
for  permission  and  approval  to  abandon 
by  sale  to  Consiuner  Power  Company 
(Consimiers)  of  the  North  Line  Lateral 
facilities  *  in  various  Michigan  counties 
and  to  construct  and  operate  a  new 
interconnection  between  Consumers 
and  Panhandle,  all  as  more  fully  set 
forth  in  the  application  which  is  open 
to  the  public  for  inspection. 

Panhandle  states  that  its  proposed 
abandonment  in  place  of  the  North  Line 
Lateral  facilities  to  Consimaers  would 
enable  Consumers  to  integrate  the 
operation  of  its  pipeline  and 
distribution  systems  facihties. 
Panhandle  states  that  it  would  abandon 
the  North  Line  Lateral  fiacilities  to 
Consiuners  at  their  fully  depreciated  net 
book  value  of  zero  dollars. 

Panhandle  also  proposes  to  construct 
and  operate  a  new  interconnection  point 
with  Consumers  in  Washtenaw  County 
by  relocating  the  existing  South  Lyon 
metering  facilities  at  the  interconnection 
between  Consiuners'  affiliate  Michigem 
Gas  Storage  Company  (MGS)  and 
Panhandle's  North  Line  in  Oakland 
County.  Panhandle  states  that 
Consumers  would  reimburse  Panhandle 
for  the  estimated  $30,000  construction 
cost  for  the  new  interconnection. 


'  The  North  Line  Lateral  facilities  consist  of 
approximately  137  miles  of  pipeline  between  3- 
inches  and  IS-inches  in  diameter  and  include  the 
Clawson  lateral,  the  Howell  Field  to  Gate  6  lateral, 
and  related  facilities  located  in  Genesee,  Livingston, 
Oakland,  Saginaw,  and  Washtenaw  Counties, 
Michigan. 


Any  person  desiring  to  be  heard  or  to 

make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  11,  1996,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10),  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
anc  necessity  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A .  Watson,  Jr., 
Acting  Secretary' 
(PR  Doc.  96-21751  Filed  8-26-96;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No,  GT96-91-0O0] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

August  21, 1996. 

Take  notice  that  on  July  30, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  its  Report  of 
Refunds  in  accordance  with  section 
8.01(1)  of  Transco 's  NIPPs-SE  Rate 
Schedules  x-315,  x-316,  x-318,  and  x- 
324,  and  Section  4  of  Rate  Schedules 
LSS  and  SS-2.  The  report  shows  that 
Transco  refunds  made  to  its  customers 


UMI 


Federal  Register   '  Vo!    61    No    16"      Tuesday    August  27,  1996  /  Notices 


44045 


resulting  from  the  Commission's  order 
issued  February  16, 1996,  in  National 
Fuel's  Docket  Nos  RP94-3B"  and  RPq--- 
31-000.  et  al. 

lYansco  states  that  on  ]uiy  25, 1996. 
it  refunded  $289,869.35  including 
interest  to  its  NBPPs-SE,  and  a  net  of 
$187,612.80  including  interest  to  its  LSS 
and  SS-2  customers  resulting  from  the 
referenced  National  Fuel  refund  for  the 
period  June  1.  1995  to  March  31, 1996. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  .*iueust  29   1996  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  |r.. 
Acting  Secretcr. 

[FR  Doc.  96-21753  Filed  8-26-96;  8:45  am) 
BILLMQ  CODE  tTIT-OI-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  May  13  Through 
May  17.  1996 

Diuing  the  week  of  May  13  through 
May  17, 1996,  the  appeals,  applications, 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
appUcation  within  ten  days  of 
pubUcation  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  Auj^sf  19,  1996.   • 


rfH'.rx^- 


r  "p  7  n  ay. 


Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  b   -he  Office  of  Hearings  and  Appeals 

[Week  of  May  13  through  May  17,  1996] 


Date 


2/27/96 


3/12/96 


3/12/96 


5/13/96 


5/1 3«6 


5/14/96 


Name  and  location  of  applicant 


West  Virginia  C-^anesto'-    A  est  Virginia 


Case  No. 


RM251-296 


BelnOge  '^^■<Me    .Siar 


tOe'Xtr     •■^riooe     "^wo— o08 


5/15/96 


5/15/96 


5/16/96 


Amoco  ll/Rhode  island   o-'ovioe-xe.  Rtxxle 
Island. 


Headoua'^e'-s  Was'^tooion,  DC 


Oil  Products,  Inc.,  Mount  Angel,  Oregon  VEE-0023 


RQ251-609 


VSA-0075 


Type  of  submission 


GokJen  Cat  DiviskxVRalston  Purina.  Wash- 
ington, DC. 


Southard  Oil  Company,  Inc..  West  Frank- 
fort, Illinois. 


Williams  Gulf,  Memphis.  Tennessee 


FOIA  Group,  Inc..  "iesarkdria,  Virginia 


RJ272-12 


VEE-0024 


RR300-283 


VFA-0165 


Request  for  Modrtication/Rescisston  in  the  Amoco  II  Sec- 
ond Stage  Refund  Proceeding.  If  granted:  The  January 
7,  1987  Decision  and  Order.  Case  Number  RQ251-339, 
would  be  modified  eoa'rjinc  'Se  state's  application  for 
refund  submitted  ir  -.  i~xx  i  Second  Stage  Refund 
Proceeding. 

AppHcatkxi  for  Seconc  s-.age  :>p->a>-  ".-•^-»:  i  granted: 
The  second  stage  refund  a;x'r:a:  s..r.~-ed  by  the 
State  of  Rhode  Islarxl  in  the  BeinoQe  .^eiurx;  Proceed- 
ing would  be  granted. 

Application  for  Second  Stage  Amoco  II  Refund,  ft  granted: 
The  second  stage  refund  application  submitted  by  the 
State  of  Rhode  Island  in  the  Amoco  II  Refund  Proceed- 
ing woukJ  be  granted. 

Request  for  Review  of  Opinion  under  10  C.F.R.  Part  710. 
If  granted:  The  Opink>n  of  the  Office  of  Hearings  and 
Appeals,  Case  No.  VSO-0075,  would  be  reviewed  at 
tfie  request  of  an  indnridual  employed  at  Headquarters. 

Exception  to  the  Reporting  Requirements.  If  granted:  Oil 
Products,  Inc.  would  not  be  required  to  file  Form  EIA- 
782B  Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report. 

Reconsideratkm  of  a  Supplemental  Cmde  0>\  Denial.  If 
granted:  The  January  16,  1996  Decision  and  Onjer, 
Case  f^lo.  RK272-319,  issued  to  Golden  Cat  Division, 
Ralston  Purina  would  be  modified  regarding  tfie  firm's 
application  for  refund  submitted  in  the  Caide  Oil  Supple- 
mental Refund  Proceedhg. 

Exception  to  the  Reporting  Requirements.  If  granted: 
Southard  Oil  Company,  Inc.  would  not  be  required  to  file 
Form  EIA-782B,  "Resellers'/Retailers'  Monthly  Petro- 
leum Product  Sales  Report." 

Request  for  Modification/Rescission  in  tt>e  Gulf  Refund 
Proceeding.  If  granted:  The  January  30,  1996  Dismissal 
Letter.  Case  Number  RF30O-18405,  would  be  modified 
regarding  the  finn's  application  for  refurxJ  sut)mitted  in 
the  GuW  Refund  Proceeding. 

Appeal  of  an  Information  Denial.  If  granted:  The  May  7, 
1996  Freedom  of  Information  Request  Denial  issued  by 
Savar>nah  River  Operatkyis  would  be  resonded,  and 
FOIA  Group,  Inc.  woukj  receive  access  to  certain  DOE 
information. 
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List  of  Cases  Received  By  the  Office  of  hearings  and  appeals— Continued 

[Week  of  May  13  through  May  17,  1996] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

5/16/96  

Keith  E.  Loomis,  Washington,  DC 

Govenment  Accountability  Project.  Wash- 
ington. DC. 

VFA-0166 
VFA-0167 

Appeal  of  an  information  Request  Denial   if  granted'  The 

a/ 17/96  

Marcn  25    '996  >^reedom  of  intOfTnation  Request  Denia 
•ssuec  Dv  the  Office  of  Navai  Reactors  would  De  fe-^ 
scinded.  aod  Kerth  E    i_oomis  wouid  'eceive  access  tc 
^ena^n  DCE  information 
Apoea;  ot  ar  ^ntormation  Request  Deniai    it  granted:  'he 
Government  AccountaDiNty  ^'■Oject  woula  receive  a  waiv- 
er of  aJi  fees  mcurrea   n  tfie  processing  of  its  freedom 
of  Information  Request  for  certain  DOE  information. 

Refund  Applications  Received 

[Week  of  May  13  through  May  17,  1996] 


Date  received 


5/13/96  thm  5/17/96 
5/16/96  


Name  of  refund  proceedin^name  of  refund  applicant 


Crude  Oil  Refund  Applications  . 
Petroleuni  Trading  &  Transport 


Case  No. 


RK272-3541  thru 

RK272-3560 
RF354-6 


(FR  Doc  96-21787  Filed  8-26-96;  8:45  am] 
nuMG  cooe  s4s»-oi-p 


Notice  of  Cases  Filed:  Week  of  May  2C 
through  May  24,  1996 

i> u  ring  the  week  of  May  20  through 
Ma\  ^4.  19Q6  the  appeals,  applications. 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  conmients  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  D.C.  20585-0107. 

Dated:  August  19, 1996. 
George  B   Brezna\. 
Director,  Office  of  Hearing  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  20  through  May  24,  1996] 


Date 


5/20/96 


5/2G'96 


5/21/96 


5.2'  96 


5,21/96 


5/23  ^^6 


Name  and  kxation  of  appik»nt 


Bi-riir^  McKinney,  Oliver  Springs.  Tennessee 


Lakes  Gas  Company.  Forest  Lake,  Min- 
nesota. 


iaanc  Operations  Offtee,  Idaho  Falls,  Idaho 


Oak  Ridge  Operations  Office,  Oak  Rkjge, 


The  Cincinnati  Enquirer.  Cincinnati,  Ohio 


Glen  Milner,  Seattle,  Washington 


Case  No. 


VFA-0168 


VER-0001 


VSO-0097 


VSA-0065 


VFA-0169 


VFA-0170 


Type  of  submission 


Appeal  of  an  ntormation  Request  Denial.  If  granted:  The 
April  26.  1996  =^'eeaom  of  Information  Request  Denial 

issued  by  Oak.  Rioge  Operations  Office  would  be  re- 
scinded, and  Buriin  McKipney  would  receive  access  to 
certain  DOE  information 

Request  for  Modification,Rescissior  ,"  t^e  Reportinc  Re- 
quirements, if  granted:  ^ne  Aprii  30,  '996  Decisior  ana 
Order,  Case  No  ^EE-^jC"8.  issued  to  ^anes  Gas  Zo-^-- 
pany  would  Pe  modified  regarding  tne  firm  s  request  'o- 
exception  to  '^e  reporting  reouirements. 

Request  for  Heanng  under  'Z  C  ^  P  Part  710.  If  grantee 
Ar  individual  en-pioyed  at  idario  Operations  Office  wouio 
receive  a  leanng  under  '0  C  F  R    ^an  7 '2 

Request  tor  Review  of  Opinion  urxier  '0  C  ^  >5  Pgrt  710. 
If  granted  '^^le  .Apn'  '5,  '996  Opinion  ot  the  Office  of 
Hearings  and  Appeals.  Case  Number  vSO— 0055  »vould 
'.»-  reviewed  at  trie  request  o*.  ar  'ndrviduai  employed  a' 
')a"  Ridge  Operations  Office 

-poea'  of  an  information  Reaues!  Demai  ;'  granted:  The 
May  '7.  1996  *^reedom  of  information  Reouest  Denia! 
issued  by  the  Onio  !^ieid  Office  wouia  t^e  'escmoed,  a.nc 
The  Cincinnati  Erxjuirer  would  'sceive  access  to  certain 
DOE  information 

Appeal  o<  ar  information  Request  Demai  ;?  granted:  The 
Apri!  22.  "996  ^'eedom  o*  information  Request  Denial 
issued  Dv  Albuquerque  Operations  Office  would  De  re- 
scinded, and  Gien  Miiner  A-'ouid  'ecerve  access  to  i:;ef- 
tain  DOE  mform^ation 
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UST  OF  Cases  Received  by  the  Ophce  op  hearings  and  Appeals— Continued 

AeeK  ;••  Ma*  .?:  tnrjjq'-  Ma.  24,  1996] 


Date 


5/24/96 


Name  and  location  of  applicant 


Gerald  Kelly,  Washington,  DC 


Case  No. 


VWA-0011 


Type  of  sutxnission 


Request  for  Hearing  under  Department  of  Energy  Contrac- 
tor Employee  Protection  Program.  If  granted:  A  hearing 
undef  10  C.F.R.  Part  708  would  be  heW  on  the  corrv 
piaM  of  Gerald  Kelly  that  reprisals  were  taken  against 
him  try  management  officials  of  Am-Pro  Protective  Agen- 
cy, Inc.  as  a  consequence  of  his  having  disclosed  safe- 
ty/health cofKems. 


FR  Doc.  96-21788  Filed  8-26-96;  8:45  am] 

3ILUNQ  CODE  64S0-01-(> 

Notice  of  Cases  Filed;  Week  of  July  1 
through  July  5,  1996 

During  the  Week  of  July  1  through 
July  5, 1996,  the  appeals,  applications, 
petitions  or  other  requests  listed  in  this 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  Usts  have  also  been 
included. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 


publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  August  19. 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

Aeek  of  July  1,  through  July  5,  1996) 


Date 


7/2/96 


7/2/96 


7/3«6 


Name  and  location  of  applicant 


Michael  J.   Ravnitzky,   St   Paul,   Min- 
nesota. 


States 


Case  No. 


Type  of  sutjmission 


Rockville  Center  Union  f^'ee  Scnool  Dis- 
trict, Ceda'*"i;.'s'  New  York. 


VFA-0188 


RQ14-611,  RQ8- 
612,  RQ3&-613. 
RQ23-614, 
RQ2-615,  RQ3- 
616,  RQ13-617. 
RQ5-618, 

=  :.-55--520, 
RQ21-621, 
RQ334-622.  and 
RQ1-623 
RR272-242 


Appeal  of  an  lnformatk)n  Request  Denial.  If  granted:  The 
June  12,  1996  Freedom  of  Information  Request  Denial  is- 
sued by  Altxjquerque  Operations  Office  woukj  be  re- 
scinded, and  Michael  J.  Ravnitzky  woukJ  receive  access  to 
certain  DOE  informatx>n. 

Request  for  ModiffcatkKVRescission  in  tt>e  Anderson, 
Belridge.  Bob's  Oil,  Charter.  Coline,  National  Helium,  OKC, 
Pato  Pinto,  Pennzoil.  Perry  Gas,  Standard  Oil,  Time  Oil 
and  Vtekers  Refund  Proceedings.  If  granted:  The  request,  if 
granted,  would  altow  for  the  distnbutkw  of  remaining  sec- 
orxl-stage  funds. 


Request  for  Modification^Rescission  in  ttie  CnxJe  RefurxJ  Pro- 
ceeding; If  granted:  The  January  23,  1992  Dismissal  Letter, 
Case  Number  RF272-78607,  issued  to  Rockville  Centre 
Union  Free  School  District  wouW  be  modified  regarding  the 
firm's  applkatk>n  for  refund  sut>mitted  in  the  Crude  refund 
proceeding. 


Date  received 


6/13/96-7/5«6 
4/23/96-7/5/96 


Name  of  refurxl  proceeding/name  of  refund  applicatkxis 


MacMillan  Oil  Ret  jnc     

Cnxle  OH  Refund  Applications 


Case  No. 


RF355-1  thru  RF355-21. 
RK272-3614  thru  RK272- 
3806. 


(FR  Doc.  96-21789  Filed  8-26-96;  8:45  am] 

BILLING  CODE  6450-41 -P 


Notice  of  Cases  Filed;  Week  of  July  8 

Through  July  12.  1996 

During  the  week  of  July  8  through  July 
12, 1996,  the  appeals,  appHcations, 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  vmtten  comments  on  the 
application  within  ten  days  of 
pubhcation  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Enei^, 
Washington.  D.C.  20585-0107. 

Dated:  August  19. 1996. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  July  8  ttwough  July  12,  1996] 


ISS 


Date 

Name  and  location 
of  applicant 

Case  No. 

Type  of  submission 

7  a96 

Jackson  &  Michael 
Gulf  Service, 
Chariesioo.  West 
Virginia 

PittsDurgh  Naval 
Reactors  Office, 
West  Mifflin, 
Pennsylvania. 

United  Truck  &  Bus 
Service  Co.,  Prov- 
idence, Rhode  Is- 

:a.nO 

Petro  San  juan,  Fri- 
aay  iiartx)f, 
Wasnington. 

Albuquerque  Oper- 
ations Office.  Al- 
buquerque New 
Mexico 

SpefX»,  Monanty  & 
Schuster,  Jack- 
son, Wyoming. 

The  National  Secu- 
rity Archive, 
Washington.  DC. 

RR300-286 

VSO-0103 

RR300-285 

VEE-0029 
VSO-0104 

VFA-0190 

* 

VFA-0189  .. 

Request  for  MotSfication,  Rescission  in  the  Gulf  Oil  Refund  Proceeding.  If  granted: 
The  January  31,  1996  Dismissal  Case  No  RF300-^9659,  issued  to  Jackson  & 
Mrchael  Gulf  Service  would  oe  rriodified  regarding  the  firm's  application  for  'e 
fund  submitted  in  ttie  Gulf  Refund  Proceeding 

Request  for  Hearing  under  10  C  F  R  Part  710.  if  granted:  An  individual  employed 
at  Pittsburgh  Naval  Reactors  Office  wouW  receive  a  hearing  under  10  C.F.R. 
Part  710. 

Request  for  Modification/Rescission  m  the  Gulf  Oil  Refund  Proceeding.  !f  granted 

The  May  8,  1996  Dismissal.  Case  No   RF300-"5632.  issued  to  United  Truck  & 

Bus  Servk»  Co.  would  be  modified  regarding  the  firm  s  application  for  ^efunc 

sutvnitted  in  the  Gulf  Oil  Refund  Proceeding. 
Exception  to  tfie  Reportirig  Requirements    H  granted    Petro  San  Juan  wouia  nc 

be  required  to  file  Form.  E1A-782B.  "Reseller's/Retailer's  Monthly  Petroleum 

Product  Sales  Report." 
Request  for  Hearing  urxler  10  CF.R.  Part  7io.  if  granted  An  mdiviouai  employed 

at  Albuquerque  Operations  Office  would  receive  a  neanng  under  '0  C  F  R   Part 

710. 

Appeal  of  an  Inforrrwtlon  Request  Denial  !f  granted-  The  June  -  V  i996  Freedom 
of  Information  Request  Denial  issued  by  Aitxxjuerque  Operations  Office  would 
be  rescinded,  and  Soence  Monarrtv  &  Schuster  woukj  recerve  access  to  certatr^ 
DOE  information. 

Appeal  of  an  Information  Request  Denial.  If  granted  Tne  June  18,  1996  Freedom 
of  Information  Request  Denial  issued  by  tfie  Office  of  Energy  intelligence  would 
be  rescirxJed,  arxJ  the  National  Security  Archive  would  receive  access  to  certair 
Department  of  Energy  information. 

7,a96  

^  a  96 

7/11/96 

7/12/96 

7/12/96 

7/12/96 

Refund  Applications  Received 

[Week  of  July  8  through  July  12,  1996] 


Date  received 

Name  of  refund  proceeding/name  of  refund  applicant 

Case  No. 

7  a-ge  thoj  7/12/95 

Crude  Oil  Refund  Applk:atk>ns  

RK272-3a07  thru 

7/8/96  thm  7/12;^  

MacMitian  Oil  Refurxj  Applk:ations 

RK272-<W3? 
RF355-22  thru 

RF355-27 

(FR  Doc.  96-21790  Filed  8-26-96;  8:45  am) 
aiLLMC  COOC  S490-01-P 


Notice  of  Cases  Filed;  Week  of  July  15 
through  July  19,  1996 

Ehiring  the  week  of  July  15  through 
illy  19,  1996,  the  appeals,  applications. 


petitions  or  other  requests  listed  in  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  EKDE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  August  19,  1996. 
George  B  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  July  15  through  July  19,  1996] 


Date 

Name  and  locatk)n  of  appik^nt 

Case  No. 

Type  of  submission 

7,16/96 

Ebon      Research      Systems,      Altamonte 

VFA-0191 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 

Springs   '^ionda. 

- 

July  2,  1996  Freedom  of  information  Request  Denial  is- 
sued by  the  Office  of  inspector  General  would  be  re- 

' 

• 

scinded,  and  Ebon  Research  Systems  woukJ  receive  ac- 
cess 10  certain  DOE  information. 

7M6/'96 

Greenpeace.  Washington,  DC  

VFA-0192 

Appeal  of  an  information  Request  Denial.  If  granted:  The 
June  5,  1996  Freedom  of  Information  Request  Denial  is- 

.*• 

sued  by  the  Office  of  Defense  Programs  would  be  re- 
scinded, and  Greenpeace  would  receive  access  to  cer- 
tain DOE  information. 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

Week  of  July  15  through  July  19,  1996] 

Date 

Name  arxj  location  of  applicant 

Case  No. 

Type  of  submisskxi 

7/1 6«6 

7/17/96 

7/17/96 
7/1 9«6 

Rocky  Plats  Field  Offrce  Golden,  Colorado 
Michael  A.  Grosche,  Norwalk.  Connecticut 

Paul  McGinnis,  Huntington  Beach,  Califor- 
nia. 

Lm  01  Company.  Greenstxaro,  North  Caro- 
Ina. 

VSO-0105 
VFA-0193 

VFA-0194 

VEE-0030 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 
An   indnMuai  employed  at  Rocky  Flats  ReW  Office 
*  )  jic  '^eceive  a  hearing  under  10  C.F.R.  Part  710. 

Appea        1-  Information  Request  Denial.  K  granted:  The 

jur  f-        :^.j'     reedom  of  information  Request  Denial  is- 
suec  o\  t^  :  ♦^•ce  of  the  Inspector  General  would  be  re- 
sanded,  anc  Mic^iaei  A.  Grosche  would  receive  access 
to  certain  DOE  miormation. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
June  17,  1996  Freedom  of  Infonnatton  Request  Denial 
issued  by  the  Nevada  Operations  Office  would  be  re- 
scinded, and  Paul  McGinnis  woukj  receive  access  to 
certain  DOE  information. 

Exception  to  the  Reporting  Requirements.  If  granted:  Lee 
Oil  Comce"v  would  not  be  required  to  file  Form  EIA- 
7826,  '^f^seiiprsVRetailers'  Monthly  Petroleum  Product 
Sales  Report. 

Refund  Applications  Received 

[Week  of  July  15  through  July  19,  1996] 

Date  received 

Name  of  refund  proceeding/ name  of  refund  appikant 

Case  No. 

7/15/96  thru  7' 

3/96  

J/96  

MacMillan  Oil  Refun 
Cmde  Oil  Refund  A; 
Crude  Oil  Refund  A( 

d  Applkations 

RF355-28  thm 

RF355-34 
RG272-1 026  thru 

RG272-1036 
RK272-3a\3, 

RK272-3841 

7/15/96  ttiru  7/1  < 

jplicatiorre  

7/15/96  thru  7/1  < 

J/96  

jplkations  

(FR  Doc  96-21791  Filed  8-26-96;  8:45  am] 
BILUNG  CODE  MS0-«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5560-9] 

Agency  Information  Collection 
Activities:  Submission  For  OMB 
Review;  Comment  Request;  Operating 
Permits  Regulations 

AGENCY:  Environmental  Protection 
.-\gency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICRi  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Part  70 
Operatmg  Permits  Regulations,  EPA  ICR 
Number  1587.05,  OMB  Control  Number 
2060-0243,  expiring  September  30, 
1996  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost:  where 
appropriate,  it  mcludes  the  actual  data 
collection  instrument, 
DATES:  Comments  must  be  submitted  on 
or  before  September  26,  1996. 


FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EFA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  Number 
1587.04. 

SUPPLEMENTARY  INFORMATION: 

Title:  Part  70  Operating  Permits 
Regulations,  EPA  ICR  Number  1587.04, 
OMB  Control  Number  2060-0243, 
expiring  September  30,  1996.  This  is  a 
request  for  a  revision  to  an  existing 
coUection. 

Abstract:  The  information  foimd  in 
this  ICR  is  required  for  the  submittal  of 
a  complete  permit  application,  as  well 
as  for  the  periodic  reporting  and 
recordkeeping  necessary  to  maintain 
that  permit  once  it  has  been  approved. 
Under  a  fully  functional  permit 
program,  the  permitting  authority, 
primarily  States  and  local  authorities, 
coUect  this  information  from  air 
pollution  sources.  This  information 
allows  the  permitting  authority  and  the 
Federal  government  to  manage  air 
resources.  The  EPA  certifies  that  the 
information  collection  is  necessary  for 
the  proper  performance  of  EPA's 
functions,  and  that  it  has  practical 
utility;  is  not  unnecessarily  duplicative 
of  information  EPA  othervnse  can 
reasonably  access;  and  reduces,  to  the 
extent  practicable  and  appropriate,  the 


burden  on  p>ersons  providing  the 
information  to  or  for  EPA. 

Within  12  months  of  the  effective  date 
of  a  part  70  program  (i.e.,  the  approval 
of  that  program  by  EPA),  all  sources 
subject  to  the  part  70  operating  permits 
program  must  submit  complete  permit 
applications  to  the  permitting  authority 
(section  503(c)).  Permitting  authorities 
must  submit  to  EPA  all  proposed  and 
final  permits  and  any  permit 
applications,  or  p>ortions  thereof, 
necessary  to  carry  out  EPA's 
responsibilities  (section  505(a)(1)).  No 
less  often  than  every  6  months  sources 
must  submit  to  the  permitting  authority 
the  results  of  any  required  monitoring  or 
other  information  necessary  to  assure 
compliance  with  applicable 
requirements  (section  504(b)). 

In  accordance  with  title  V,  the 
information  submitted  by  sources  as  a 
part  of  their  applications  for  revisions 
and  renewals  is  a  matter  of  pubhc 
record.  To  the  extent  that  the 
information  required  for  the 
completeness  of  a  permit  is  proprietary, 
confidential,  or  of  a  nature  that  it  could 
impair  the  abiUty  of  the  source  to 
maintain  its  market  position,  that 
information  is  collected  and  handled 
subject  to  the  requirements  of  section 
503(e)  and  section  114(c)  of  the  Act. 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  June  13, 
1996  (61  FR  30061);  no  comments  were 
received. 

Burden  Statement  There  are  an 
estimated  25.547  sources  sub)ect  to  the 
operating  permits  program.  The  annual 
public  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  21 1  hours  per 
source  This  reflects  all  the  information 
reporting  activities  associated  with  this 
collection.  Burden  means  the  total  time. 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information,  search  data  sources; 
complete  and  review  the  collection  of 
mformation;  and  transmit  or  otherwise 
disclose  tJie  information. 

Respondents/Affected  Entities: 
Sources  subject  to  the  operating  permits 
program. 

Estimated  Number  of  Respondents: 
25,659 

Frequency  of  Response:  One-time  and 
semiaimual 

Estimated  Total  Annual  Hour  Burden: 
5,3  milUon  hours. 

Estimated  Total  Annualized  Cost 
Burden  $0 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  ,Numb€r  1587.05 
and  OMB  Control  Number  2060-0243  in 
any  correspondence. 


Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulator) 
Information  Division  (2137),  401  M 
Street.  SW.,  Washington.  DC  20460 
and 

Office  of  Information  ana  Regulatory 
Affairs,  Office  of  Management  and 
Budget;  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW., 
Washington.  DC  20503. 

Dated:  August  22. 1996. 

Richard  Westhind. 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  96-21825  Filed  8-26-96;  8:45  am) 

■aUNQCOOC  WW  M  P 


[AD-FRL -5659-5] 

Control  Techniques  Guidelines  for 
Shipbuilding  and  Ship  Repair 
Operations  (SurTace  Coating) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  release  of  control 
techniques  guidelines  (CTG). 

SUMMARY:  The  CTG  for  control  of 

volatile  organic  compound  fVOC) 
emissions  from  surface  coating 
operations  in  the  shipbuilding  and  ship 
repair  industry  is  available  to  assist 
States  in  analyzing  and  determining 
reasonably  available  control  technology 
(RACT)  for  shipbuilding  and  ship  repair 
operations  located  within  ozone 
national  ambient  air  quality  standards 
(NAAQS)  nonattainment  areas  The  CTG 
also  sets  forth  the  adoption  and 
implementation  dates  for  RACT  The 
CTG  for  Shipbuilding  and  Ship  Repair 
Operations  (Surface  Coating)  is  not 
being  issued  as  a  stand-alone  document. 
Rather,  it  is  a  combination  of  the 
information  contained  in  this  notice  and 
in  the  EPA's  previously  published 
alternative  control  techniques  (ACT) 
doom[ient  for  this  emission  souirce 
category. 

EFFECTIVE  DATE:  Any  State  that  has  not 
adopted  an  approvable  RACT  regulation 
for  the  soiirce  category  addressed  by  this 
CTG  must  submit  a  RACT  regulation  for 
these  sources  within  one  year  from  the 
date  of  publication  of  this  action  in  the 
Federal  Register.  For  any  State  that  has 
adopted  an  approvable  RACT  regulation 
for  the  source  category  addressed  bv  this 
CTG,  Section  182(b)(2)  of  the  Clean  Air 
Act  (CAA)  requires  these  States  to 


submit  a  revision  to  the  applicable 
implementation  plan,  to  include 
provisions  that  require  the 
implementation  of  RACT  This  revision 
shall  be  submitted  to  the  EPA  not  later 
than  August  27.  1997,  Furthermore,  all 
States  must  require  sources  to 
implement  the  required  limitations  and 
work  practices  under  these  adopted 
RACT  regulations  not  later  than  August 
27, 1998, 

ADDRESSES:  Alternative  Control 
Techniques  (ACT)  Document.  The  EPA 
pubUshed  the  ACT  document  for 
surface  coating  operations  at 
shipbuilding  and  ship  repair  facilities  in 
April  1994.  A  copy  of  the  ACT 
document  may  be  obtained  from  the 
National  Technical  Information  Services 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  telephone 
number  (800)  553-NTIS,  Specify  the 
following  title  when  ordering: 
"Alternative  Control  Techniques 
Document:  Surface  Coating  Operations 
at  Shipbuilding  and  Ship  Repair 
FaciUties"  (EPA  453/R-94-032). 

Docket:  Following  publication  of  the 
ACT  document,  the  recommended 
RACT  was  developed  concurrently  vnth 
maximum  achievable  control 
technology  (MACT).  on  which  standards 
issued  under  Section  1 12  of  the  CAA 
were  based.  The  rulemaking  docket,  No, 
A-92-1 1 ,  is  available  for  inspection  and 
copying  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  at  the  EPA's 
Air  and  Radiation  Docket  and 
hiformation  Center,  Waterside  Mall, 
Room  M-1500,  Ground  Floor,  401  M 
Street,  SW,  Washington,  DC  20460; 
telephone  number  (202)  260-7548,  FAX 
(202)  260-4400.  A  reasonable  fee  may 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mohamed  Serageldin  at  (919)  541-2379, 
Coatings  and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711, 

SUPPLEMENTARY  INFORMATION:  Potentially 

Affected  Entities.  Entities  potentially 
affected  by  this  action  are  those 
shipbuilding  and  ship  repair  operations 
which  are  (or  have  the  potential  to 
become)  "major"  sources  of  VOC 
emissions  and  are  located  in 
nonattainment  areas  of  ozone. 


Categofy 


Industry 


Examples  of  potentially  affected  entities 


UMI 


Any  txjilding  or  repainng,  repainting,  converting,  or  alteration  of  ships.  The  term  ship  means  any  manne  or 
fresh-water  vessel.  Including  self-piopelled  &y  otfier  craft  (barges),  and  navigational  aids  (txjoys). 

Note:  Offshore  oil  and  gas  driWng  platlorms  and  vessels  used  by  individuals  for  noncommercial,  non- 
military,  and  recreational  purposes  that  are  less  tt«n  20  meters  m  length  are  not  considered  ships. 
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Category 


Federal  Govl , 


Examptes  of  potentialty  affected  entities 


Federal  Agencies  which  undertake  shiobuitdinq  or  shir  repair  operations  (see  above)  such  as  the  Navy 

and  Coast  Guara, 


This  table  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  which  are 
the  focus  of  this  action.  This  table  lists 
the  types  of  entities  that  the  EP.^  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected 
(see  definition  of  ship  m  Appendix  B), 
If  you  have  questions  regarding  the 
focus  or  applicability  of  this  action, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice. 

The  substantive  presumptive  RACT 
determination  set  out  in  this  action  is 
intended  solely  as  guidance,  does  not 
represent  final  EPA  action,  and  is  not 
fully  developed  for  judicial  review.  It  is 
not  intended,  nor  can  it  be  relied  upon, 
to  create  any  rights  enforceable  by  any 
party  in  litigation  with  the  United 
States  The  EPA  officials  may  decide  to 
follow  the  guidance  provided  m  this 
action,  or  to  act  at  vanance  with  the 
guidance,  based  on  an  analysis  of 
specific  circumstances  The  EPA  also 
may  change  this  guidance  at  any  time 
witiiout  public  notice. 

Electronic  versions  of  the  ACT 
document  as  well  as  this  action  are 
available  for  download  from  the  EPA's 
Technology  Transfer  Network  (TTN),  a 
collection  of  the  EPA's  electronic 
bulletin  boards  developed  and  operated 
by  the  Office  of  Air  Quality  Planning 
and  Standards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free,  except  for  the  cost 
of  a  telephone  call.  Dial  (919)  541-5742 
for  data  transfer  of  up  to  a  14.400  bits 
per  second.  Internet  access  is  available 
at  http://www,epa.gov/oar/ 

ttn bbs.htm/.  Additional  information 

on  TTN  is  available  from  the  HELP  line 
at  (919)541-5384. 

The  information  presented  in  this 
section  is  organized  as  follows: 

I.  Background  and  Purpose 

n.  BACM  and  "Presumptive  RACT" 

UI.  Modification  to  the  ACT  Document 

IV.  Model  Rule 

V.  Summary  of  Impacts 

VI.  Administrative  Designation  and 

Regulatory  Analysis 
Appendix  A.  Thinning  Calculations 
Appendix  B.  Definitions 
Appendix  C.  Thinning  Chart  (Figure  1} 
Appendix  D.  VOC  Data  Sheet 


I.  Background  and  Purpose 

Section  183(b)(4)  of  the  CAA 
specifically  requires  the  EPA  to  issue  a 
CTG  for  the  shipbuilding  and  ship 
repair  industry,  to  reduce  air  emissions 
of  VOC  and  particulate  matter  from 
coatings  (paints)  and  solvents  used  at 
new  and  existing  shipbuilding  and  ship 
repair  facilities.  However,  unlike  the 
more  general  CTG  requirements  which 
require  the  EPA  to  establish  a  RACT 
level  of  control.  Section  183(b)(4) 
requires  the  EPA  to  establish  a  CTG 
based  on  best  available  control  measures 
(BACM)  for  emissions  of  VOC  and 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PM-10)  from  the  removal 
or  application  of  coatings  and  solvents 
at  shipbuilding  and  ship  repair 
facilities.  The  B.^CM  is  a  broadly 
defined  term  referring  to  "best" 
technologies  and  other  "best"  available 
measures  that  can  be  used  to  control 
pollution  A  discussion  of  the  analogy 
between  B.'\CM  and  reasonable 
available  control  measures  is  presented 
in  State  Implementation  Plans  for 
Serious  PM-10  Nonattainment  Areas, 
and  Attainment  Date  Waivers  for  PM-10 
Nonattainment  Areas  Generally; 
Addendum  to  the  General  Preamble  for 
Implementation  of  Title  I  of  the  Qean 
Air  Act  Amendments  of  1990  (59  FR 
41998,  August  16. 1994). 

Pursuant  to  Section  183  of  the  CAA, 
the  EPA  is  required  to  issue  CTG  for  the 
purpose  of  assisting  States  in 
developing  RACT  level  of  controls  for 
sources  of  VOC  emissions.  In  turn,  each 
State  is  required  to  submit  a  revision  to 
its  State  implementation  plan  (SIP) 
providing  RACT  regulations  for  sources 
of  VOC  that  are  located  in  moderate  or 
above  ozone  nonattainment  areas. 
Specifically,  Section  182(b)(2)  of  the 
CAA  requires  States  to  submit  RACT 
regulations  for  sources  of  VOC  that  are 
covered  by  a  CTG  issued  after 
enactment  of  the  Clean  Air  Act  of  1990, 
but  prior  to  the  time  of  attainment.  The 
CTG  also  applies  to  those  facilities  in 
nonattainment  areas  located  in  States 
which  already  have  existing 
shipbuilding  and  ship  repair  (or  marine) 
coating  regulations;  the  State  limits 
must  be  at  least  as  stringent  as  the  CTG 
limits  or  otherwise  must  be  determined 
to  meet  RACT  (and  in  this  case,  BACM). 

The  CTG  review  current  knowledge 
and  data  concerning  the  technology  and 
costs  of  various  emissions  control 


techniques.  The  CTG  are  intended  to 
provide  State  and  local  air  pollution 
authorities  with  an  information  base  for 
proceeding  with  their  own  analyses  of 
RACT  to  meet  statutory  requirements. 
States  may  choose  to  develop  their  own 
RACT  requirements  on  a  case-by-case 
basis,  considering  the  emission 
reductions  needed  to  attain  achievement 
of  the  NAAQS  and  the  economic  and 
technical  circumstances  of  the 
individual  source. 

The  application  of  RACT  and 
resulting  VOC  emissions  reduction  is  to 
"enhance  the  quahty  of  the  Nation's  air 
resources  so  as  to  promote  the  public 
health  and  welfare  and  productive 
capacity  of  its  population."  The  intent 
of  this  action  is  to  protect  the  public 
health  by  requiring  the  highest  degree  of 
reduction  in  VOC  emissions  in  ozone 
nonattainment  areas,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quahty, 
health  and  environmental  impacts,  and 
energy  requirements. 

The  VOC  that  are  emitted  by 
shipbuilding  and  ship  repair  facilities 
include  xylene,  toluene,  ethyl  benzene, 
isopropyl  alcohol,  butyl  alcohol,  ethyl 
alcohol,  methanol,  methyl  ethyl  ketone, 
methyl  isobutyl  ketone,  ethylene  glycol, 
and  glycol  ethers.  All  of  these  VOC 
contribute  significantly  to  the  formation 
of  ground  level  ozone  which  can 
damage  lung  tissue  and  cause  serious 
respiratory  illness.  Additionally,  VOC 
can  cause  reversible  or  irreversible  toxic 
effects  following  exposure.  The 
potential  toxic  effects  include  eye,  nose, 
throat,  and  skin  irritation  and  blood 
cell,  heart,  Uver,  and  kidney  damage. 
The  adverse  health  effects  are  associated 
with  a  wide  range  of  ambient 
concentration  and  exposure  time  and 
are  influenced  by  source-specific 
characteristics  such  as  emission  rates 
and  local  meteorological  conditions. 
Health  impacts  are  also  dependent  on 
the  multiple  factors  that  affect  human 
variability  such  as  genetics,  age,  health 
status  (e.g.,  the  presence  of  pre-existing 
disease),  and  lifestyle.  Implementation 
of  BACM  described  in  the  CTG  will 
reduce  VOC  emissions  from 
shipbuilding  and  ship  repair  surface 
coating  operations  by  1,250  megagrams 
Mg  (1,370  tons  per  year). 

n.  BACM  and  "Presmnptive  RACT" 

In  developing  the  CTG  for  this 
industry,  the  EPA  reviewed  current 
knowledge  and  data  concerning  the 
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technology  and  costs  of  various 
emission  control  techniques.  The  type 
and  level  of  VOC  control  identified  as 
BACM  is  based  on  the  marine  coating 
VCX^  limits  being  used  in  California 
I  with  some  exceptions  and 
modifications).  Table  1  presents  the 
various  paint  categories  with  the 
maximum  as-applied  V'CX^  content 
allowed  for  each  under  BACM.  These 
same  limits  were  similarly  used  in  the 
development  of  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  this  same  industry  and 
serve  as  the  basis  for  MACT.  The  VOC 
coating  limits  have  not  changed  from 
what  was  proposed  and  promulgated  in 
the  NESHAP  Also  included  in  BACM 
are  work  practice  guidelines  that  state: 
(1)  all  handling  and  transfers  of  VOC- 
containing  materials  to  and  from 
containers,  tanks,  vats,  drums,  and 
piping  systems  are  conducted  in  a 
manner  that  minimizes  spills,  and  (2)  all 
(ontamers,  tanks,  vats,  drums,  and 
piping  systems  are  free  of  cracks,  holes, 
and  other  defects  and  remain  closed 
unless  materials  are  being  added  to  or 
removed  from  them 

With  regard  to  PM-10  emissions,  the 
EP.^  determined  B.ACM  to  be  no  control. 
.■\t  proposal,  the  EP.A  found  no 
sufficiently  demonstrated  technology  to 
rwcommend  for  quantifiably  controlUng 
F'M-10  emissions  The  technologies  in 
use  and  under  development  were 
discussed  in  the  ACT  document.  There 
has  been  no  new  information  received 
since  the  proposal  that  would  lead  the 
EPA  to  change  that  position. 

Based  on  the  EPA's  work  on  the 
MACT  standard  and  the  ACT.  the  EPA 
has  determined  that  the  use  of  lower- 
\'OC  paints  is  the  ordy  technologically 
and  economicallv  feasible  level  of 
control  for  these  sources  that  the  EPA 
can  establish  on  a  category-wide  basis. 
The  EP.\  IS  recommending  BACM, 
which  was  published  for  comment 
along  with  die  NESHAP  (59  FR  62681, 
December  6, 1994),  be  selected.  Final 
B.-\CM  was  identified  in  this  action  and 
was  considered  the  "presumptive 
norm"  or  presumptive  RACT  for  the 
sourte  categon,'  However,  BACM,  the 
presumptive  norm,  is  only  a 
recommendation.  Individual  sources 
may  have  alternative  BACM 
requirements  imposed  by  making  an 
adequate  infeasibility  demonstration  (44 
FR  53761,  September  17,  1979).  States 
and  sources  may  elect  to  establish 
alternative  types  of  control  for  submittal 
to  the  EPA  in  a  SIP  revision.  The  EPA 
would  make  a  final  determination  of 
whether  such  controls  meet  the  RACT 
requirement  of  Section  182(b)(2)  and 
B.^CM  requirement  of  Section  183(b)(4), 


through  notice-and-comment 
rulemaking  action  on  the  SIP  submittal. 

The  EPA  believes  that  RACT,  BACM, 
and  MACT  are  identical  in  this  instance 
on  a  category-wide  basis.  While 
typically  MACT  ("maximum")  impUes 
more  stringent  control  than  BACM 
("best"),  which  in  turn  implies  more 
stringent  control  than  RACT 
("reasonable"),  the  EPA  recognizes  that 
there  may  be  isolated  instances  when 
there  is  such  a  limited  range  of  controls 
for  a  specified  industry  or  industry 
process  that  two  or  all  three  of  these 
levels  of  control  may  be  identical.  For 
a  genered  discussion  of  these  terms,  refer 
to  "State  Implementation  Plans  for 
Serious  PM-10  Nonattairunent  Areas, 
and  Attainment  Date  Waivers  for  PM-10 
Nonattainment  Areas  Generally; 
Addendum  to  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990"  (59 
FR  41998,  August  16, 1994). 

The  cost-efiectiveness  of  add-on 
controls  of  VCXD  emissions  for  spray 
booth  painting  and  tank  painting 
operations  was  determined  to  be  low. 
However,  the  variabiUty  and  size  of 
tanks  inside  a  ship  that  may  be  painted, 
at  any  one  time,  in  a  shipyard  makes 
evaluation  of  add-on  controls  on  a 
category-wide  basis  difficult.  Controls 
have  to  be  evaluated  on  a  case-by-case 
basis.  It  should  be  noted  that  automated, 
high-use  paint  operations  may  be 
feasibly  controlled  and  would  have  to 
be  evaluated  on  a  case-by-case  basis. 

m.  Modifications  to  the  ACT  Document 

There  have  been  some  substantive 
technical  changes  since  the  ACT 
document  for  this  industry  was 
published  in  April  1994.  Most  notable 
of  those  changes  is  the  inclusion  of  cold 
weather  coating  limits  and  the 
incorporation  of  both  mass  VOC  per 
volume  (g  VOC/L)  of  coating  less  water 
and  exempt  solvents  emission  limits 
and  the  eqiuvalent  mass  VOC  per 
volume  of  sohds  (nonvolatiles)  emission 
limits  (see  Table  1  in  this  notice).  The 
solids  based  units  should  be  used  to 
determine  compliance  whenever 
thinning  solvent  is  added  to  a  coating. 
This  change  was  made  to  provide  a 
uniform  basis  for  all  calculations  related 
to  emission  reductions  (i.e.,  associated 
with  thuining  additions  or  add-on 
control  devices).  The  procedure  for 
calculating  the  VOC  content  of  a  given 
coating  to  which  thinning  solvent  is 
added  is  provided  in  Appendix  A  to  this 
notice.  Iniormation  in  Appendix  C  and 
Appendix  D  may  also  be  used  to 
calculate  VOC  content. 

The  promulgated  NESHAP  for  this 
industry  (60  FR  64330,  December  15, 
1995)  also  reflects  technical  changes 


made  as  a  result  of  public  comments 
and  provides  information  for  air  quality 
management  agencies  to  consider  in  the 
development  of  an  enforceable 
regulation  limiting  VXX]  emissions  from 
shipbuilding  and  ship  repair  surface 
coating  operations.  Additional 
information  related  to  the  promulgated 
NESHAP  is  presented  in  the 
"Background  Information  for  Final 
Standards"  {EPA/453-R-96-003B). 

rV.  Model  Rule 

In  effect,  the  NESHAP  can  be  used  as 

a  "model  rule'"  providing  an 
organizational  framework  and 
regulaton,'  language  specifically  tailored 
for  surface  coating  operations  at 
shipyards.  Information  is  provided  on 
applicabiUty.  definitions,  format  of 
standards,  compliance  determinations 
(calculations),  and  reporting  and 
recordkeeping.  Many  of  the  definitions 
used  in  the  ACT  were  modified /clarified 
for  the  NESHAP;  therefore.  Appendix  B 
to  this  notice  has  been  included  to 
provide  the  updated  terminology  and 
definitions,  including  technical 
amendments  to  the  NESHAP. 

The  various  compliance  options  are 
described  and  illustrated  (in  a  flow 
diagram)  in  the  NESHAP  as  well.  The 
State  or  other  implementing  agency  can 
exercise  its  prerogative  to  consider  other 
options  provided  they  meet  the 
objectives  prescribed  in  this  action.  This 
guidance  is  for  instructional  purposes 
only  and,  as  such,  is  not  binding.  The 
State  or  other  enforcement  agency 
should  consider  ail  information 
presented  in  the  ACT  document,  the 
promulgated  NESHAP.  and  this  final 
action  along  with  additional 
information  about  specific  sources  to 
which  the  regulation  will  apply. 

V.  Summary  of  Impacts 

The  EPA  estimates  the  State  and  local 
regulations  developed  pursuant  to  this 
CTG  could  affect  about  100  facilities, 
reduce  emissions  of  VOCs  by 
approximately  1,250  Mg  per  year,  and 
result  in  nationwide  costs  of 
approximately  $11  million.  These  costs 
are  in  addition  to  the  $2.0  million 
assigned  to  the  NESHAP  for  controlUng 
volatile  organic  hazardous  air  pollutants 
(VOH.AP)  (and  VOC)  emissions  fe-om  the 
35  major  source  shipyards.  Further 
information  on  costs  and  controls  is 
presented  in  the  Shipbuilding  and  Ship 
Repair  ACT  guideline  document  (EPA 
453/R-94-032;  NTIS  PB94-181694) 
published  in  April  1994. 

VI.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
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determine  whether  the  regulaton.  action 
is    significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
review  and  the  requirements  of  the 
Executive  Order  The  Order  defines 
"significant  reguiator%-  action"  as  one 
that  is  hkely  to  result  in  a  rule  that  mav: 

(1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adverselv  affect  m  a  matenal  way  the 
economy,  a  seaor  of  the  economy, 
productivity,  competition,  jobs,  the 


environment.  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

(3)  Matenally  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof. 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  CTG 
document  is  not  a  "significant 
regulatory  action"  imder  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review.  This  CTG 
document  is  not  a  "rulemaking,"  rather 
it  provides  information  to  States  to  aid 
them  in  developing  rules. 


Table  1.— VOC  Limits  fo^  Marine  Coatings 


Coalir>g  Category 


General  use 

Specialty- 

Ar  »iask  

Antenna  ^„ 

Antitouiant  __„, 

Heat  'esistant 

^igfvgioss  

Htgfvternperat'jre        

Inorganic  zinc  nign-ouild  ~ 

Militarv  exterior 

Mist  „.„„ 

Navigational  aids ^.'. 

Nonskid  '. 

Ntxiear „. „„. 

Organic  zinc  

Pretreatnent  wash  primer 

Repair  and  rnaint,  of  thermoplastics 

RuCiDer  camouflage  

Seaiant  for  tnermal  spray  aluminum 

Special  rnarXing 

Specialitv   nterior 

TacK  coat        

Undersea  weapons  systerns 

Wetd-ttirough  precon,  pnmer    


VOCIimrts*^ 


Grams/liter 
coating 
(minus 

water  and 

exentpt 

compounds) 


340 

340 
530 
400 
420 
420 
500 
340 
340 
610 
550 
340 
420 
360 
780 
550 
340 
610 
490 
340 
610 
340 
650 


Grams/lter  solids^ 


1 2  4.5«C 


571 

571 

1,439 

765 

841 

841 

1,237 

571 

571 

2,235 

1.597 

571 

841 

630 

11,095 

1,597 

571 

2235 

1.178 

571 

2.235 

571 

2,885 


t  <  4.5'C* 


728 


728 


971 

1,069 

1,069 

1,597 

728 

728 


728 

1,069 

802 


728 


728 
728 


•The  iimits  are  expressed  i--  two  sets  of  equivalent  units.  Either  set  of  limits  may  be  used  to  demonstrate  compliance. 
"To  convert  from  gi  to  lb  ga    riuitipiv  Ijy  (3.785  L/gaI)(1/453.6  Ib/g)  or  1/120.  For  compliance  purposes,  metric  units  define  the  standards. 
<=  VOC  limits  expressed  m  units  o*  mass  of  VOC  per  volume  of  solids  were  derived  from  the  VOC  limits  expressed  in  units  of  mass  of  VOC  per 
vQume  0!  Mating  assuming  the  coatings  contain  nc  water  or  exempt  compounds  and  that  the  volumes  of  all  components  within  a  coating  are 

additive 

'hese  limits  apptv  ounng  cotcy-weatner  time  penods  (i,e    rempe'at...!f-i  ■x<--*  ..;  5°C).  Cotd-weather  allowances  are  not  given  to  coatings  in 
categories  that  permit  less  tna--  4C  percent  soiids  "icnvoiatHes    corneni  oy  voiume.  Such  coatings  are  subject  to  the  same  limits  regardtess  of 

weather  conditions 


-Appendix  \  Procedure  to  Determine 
VOC  Contents  of  (.oatings  to  Which 
Thinning  Solvent  Will  Be  .Added 

For  a  coating  to  which  thinning 
solvent  is  routinely  or  sometimes  added, 
the  owner  or  operator  shall  determine 

the  VOC  content  as  follows: 

(1)  Prior  to  the  first  application  of 
each  batch,  designate  a  single  thinner 
for  the  coating  and  calculate  the 
maximum  allowable  thinning  ratio  (or 
ratios,  if  the  affected  source  complies 
with  the  cold-weather  limits  in  addition 
to  the  other  limits  specified  in  Table  1 
for  each  batch  as  follows: 


(V.)(VOCIimit)-m, 


Eqo. 


'-'ih 


Wnere: 


R  =  Maximimi  allowable  thinning  ratio 
for  a  given  batch  (L  thinner/L 
coating  as  supplied); 

V,  =  Volmne  fraction  of  solids  in  the 
batch  as  suppfied  (L  solids/L 
coating  as  supplied); 

VCX]  limit  =  Maximum  allowable  as- 
applied  VOC  content  of  the  coating 
(g  VOCA.  soUds); 


nivcx:  =  vex:  content  of  the  batch  as 
suppUed  (g  VOC/L  coating  as 
supplied); 

Du.  =  Density  of  the  thinner  (g/L). 

If  V,  is  not  suppUed  directly  by  the 
coating  manufacturer,  the  owner  or 
operator  shall  determine  V.  as  follows: 


m. 


V    _  1       "'voUtilw 


Eqn.  2 


'ivg 


Where: 


44054 


Federal  Register  /  Vol.  61,  No.  167  /  Tuesday.  August  27,  1996  /  Notices 


ISS 


UMI 


nivatauic5  =  Total  volatiles  in  the  batch, 
including  VOC,  water,  and  exempt 
compounds  (g/L  coating);  and 
D.vg  =  Average  density  of  volatiles  in  the 
batch  (g/L). 
In  addition,  the  owner  or  operator 
may  choose  to  construct  nomographs, 
based  on  Equation  1,  similar  or  identical 
to  the  one  provided  in  Appendix  C 
(Figure  1)  as  a  means  of  easily 
estimating  the  maximum  allowable 
thinning  ratio.  The  VOC  Data  Sheet 
included  as  .\ppendix  D  also  provides 
useful  information  in  determining 
compliance  with  the  appUcable  VOC 
coating  limit. 

.\ppendix  B.  Definitions 

Terms  used  in  this  CTG  are  defined  in 
the  CAA  or  in  this  section  as  follows: 

Add-on  control  system  means  an  air 
pollution  control  device  such  as  a 
carbon  absorber  or  incinerator  that 
reduces  pollution  in  an  air  stream  by 
destruction  or  removal  prior  to 
discharge  to  the  atmosphere. 

Affected  source  means  any 
shipbuilding  or  ship  repair  facility 
having  surface  coating  operations  with  a 
minimun;  1,000  liters  (L)  (264  gallons 
(gall)  annual  marine  coating  usage. 

Air  flask  specialty  coating  means  any 
special  composition  coating  applied  to 
interior  surfaces  of  high  pressure 
breathing  air  flasks  to  provide  corrosion 
resistance  and  that  is  certified  safe  for 
use  with  breathing  air  supplies. 

Antenna  specialty  coating  means  any 
coating  applied  to  equipment  through 
which  electromagnetic  signals  must 
pass  for  reception  or  transmission. 

Antifoulant  specialty  coating  means 
any  coating  that  is  applied  to  the 
underwater  portion  of  a  vessel  to 
prevent  or  reduce  the  attachment  of 
biological  organisms  and  that  is 
registered  with  the  EPA  as  a  pesticide 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act. 

As  applied  means  the  condition  of  a 
coating  at  the  time  of  application  to  the 
substrate,  including  any  thinning 
solvent. 

As  supplied  means  the  condition  of  a 
coating  before  any  thinning,  as  sold  and 
delivered  by  the  coating  manufactiirer  to 
the  user 

Batch  means  the  product  of  an 
individual  production  run  of  a  coating 
manufacturer's  process.  (A  batch  may 
vary  in  composition  from  other  batches 
of  the  same  product.) 

Bitumens  mean  black  or  brown 
materials  that  are  soluble  in  carbon 
disulfide,  which  consist  mainly  of 
hydrocarbons. 

Bituminous  resin  coating  means  any 
coating  that  incorporates  bitumens  as  a 
principal  component  and  is  formulated 


primarily  to  be  applied  to  a  substrate  or 
surface  to  resist  ultraviolet  radiation 
andJoT  water. 

Certify  means,  in  reference  to  the  VOC 
content  of  a  coating,  to  attest  to  the  VOC 
content  as  determined  through  analysis 
by  Method  24  of  Appendix  A  to  Part  60 
of  Title  40  of  the  Code  of  Federal 
Regulations  (CFR)  or  to  attest  to  the 
VOC  content  as  determined  through  an 
EPA-approved  test  method.  In  the  case 
of  conflicting  results,  the  EPA  Method 
24  shall  take  precedence. 

Coating  means  any  material  that  can 
be  applied  as  a  thin  layer  to  a  substrate 
and  which  cures  to  form  a  continuous 
solid  film. 

Cold-weather  time  period  means  any 
time  during  which  the  ambient 
temperature  is  below  4.5'*C  (40''F)  and 
coating  is  to  be  applied. 

Container  of  coating  means  the 
container  from  which  the  coating  is 
applied,  including  but  not  limited  to  a 
bucket  or  pot. 

Cure  yoiatiles  means  reaction 
products  which  are  emitted  during  the 
chemical  reaction  which  takes  place  in 
some  coating  films  at  the  cure 
temperature.  These  emissions  are  other 
than  those  from  the  solvents  in  the 
coating  and  may,  in  some  cases, 
comprise  a  significant  portion  of  total 
VOC  and/or  VOHAP  emissions. 

Epoxy  means  any  thermoset  coating 
formed  by  reaction  of  an  epoxy  resin 
(i.e.,  a  resin  containing  a  reactive 
epoxide  with  a  curing  agent). 

Exempt  compounds  means  specified 
organic  compounds  that  are  not 
considered  VOC  due  to  negligible 
photochemical  reactivity.  Exempt 
compounds  are  specified  in  40  CFR 
§51.100(s). 

Facility  means  all  contiguous  or 
adjoining  property  that  is  under 
common  ownership  or  control, 
including  properties  that  are  separated 
only  by  a  road  or  other  public  right-of- 
way. 

General  use  coating  means  any 
coating  that  is  not  a  specialty  coating. 

Heat  resistant  specialty  coating  means 
any  coating  that  during  normal  use  must 
withstand  a  temperature  of  at  least 
204''C  (400"'F). 

High-gloss  specialty  coating  means 
any  coating  that  achieves  at  least  85 
percent  reflectance  on  a  60  degree  meter 
when  tested  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  Method 
D-523. 

High-temperature  specialty  coating 
means  any  coating  that  during  normal 
use  must  withstand  a  temperature  of  at 
least  426''C  (SOOT). 

Inorganic  zinc  (high-build)  specialty 
coating  means  a  coating  that  contains 
960  grams  per  liter  (eight  pounds  per 


gallon)  or  more  elemental  zinc 
incorporated  into  an  inorganic  silicate 
binder  that  is  applied  to  steel  to  provide 
galvanic  corrosion  resistance.  (These 
coatings  are  typically  apphed  at  more 
than  two  mil  drv  film  thickness.) 

Maximum  allowable  thinning  ratio 
means  the  maximum  volume  of  thinner 
that  can  be  added  per  volume  of  coating 
without  violating  the  apphcable  VOC 
limit  (see  Table  1). 

Military  exterior  specialty  coating  or 
Chemical  ,'\gent  Resistant  Coatings 
means  any  exterior  topcoat  applied  to 
military  or  U.S.  Coast  Guard  vessels  that 
are  subject  to  specific  chemical, 
biological,  and  radiological  washdown 
requirements. 

Mist  specialty  coating  means  any  low 
viscosity,  thin  film,  epoxy  coating 
applied  to  an  inorganic  zinc  primer  that 
penetrates  the  porous  zinc  primer  and 
allows  the  occluded  air  to  escape 
through  the  paint  film  prior  to  curing. 

Navigational  aids  specialty-  coating 
means  any  coating  applied  to  Coast 
Guard  buoys  or  other  Coast  Guard 
waterway  markers  when  they  are 
recoated  aboard  ship  at  their  usage  site 
and  immediately  returned  to  the  water. 

.\onskJd  specialty  coating  means  any 
coating  applied  to  the  horizontal 
surfaces  of  a  marine  vessel  for  the 
specific  purpose  of  providing  slip 
resistance  for  personnel,  vehicles,  or 
aircraft, 

Nonvolatiles  (or  volume  solids)  means 
substances  that  do  not  evaporate 
readily.  This  term  refers  to  the  film- 
forming  material  of  a  coating. 

Normally  closed  means  a  container  or 
piping  system  is  closed  unless  an 
operator  is  actively  engaged  in  adding  or 
removing  material. 

Nuclear  specialty  coating  means  any 
protective  coating  used  to  seal  porous 
surfaces  such  as  steel  (or  concrete)  that 
otherwise  would  be  subject  to  intrusion 
by  radioactive  materials.  These  coatings 
must  be  resistant  to  long-term  (service 
life)  cumulative  radiation  exposure 
(ASTM  D4G82-83),  relaUvely  easy  to 
decontaminate  (ASTM  D425fr-83),  and 
resistant  to  various  chemicals  to  which 
the  coatings  are  likely  to  be  exposed 
(ASTM  3912-80).  (For  nuclear  coatings, 
see  the  general  protective  requirements 
outlined  by  the  U.S.  Atomic  Energy 
Commission  in  a  report  entitled  "U.S. 
Atomic  Energy  Commission  Regulatory 
Guide  1.54"  dated  Jime  1973,  available 
through  the  Government  Printing  Office 
at  (202)  512-2249  as  docimient  number 
A74062-00001.) 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  that,  if  achieved  by 
itself  or  in  combination  with  one  or 
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more  other  operating  parameter  values, 
determines  that  an  owner  or  operator 
has  complied  with  an  applicable 
emission  limitation  or  standard. 

Organic  zinc  specialty  coating  means 
any  coating  derived  from  zinc  dust 
incorporated  into  an  organic  binder  that 
contains  more  than  960  grains  of 
elemental  zinc  per  liter  (eight  pounds 
per  gallon)  of  coating,  as  appUed,  and 
that  is  used  for  the  expressed  purpose 
of  corrosion  protection. 

Pleasure  ■craft  means  any  marine  or 
fresh-water  vessel  used  by  individuals 
for  noncommercial,  nonmilitary,  and 
recreational  purposes  that  is  less  than 
20  meters  in  length.  A  vessel  rented 
exclusively  to,  or  chartered  for, 
individuals  for  such  purpose?  sha!!  be 
considered  a  pleasuj^  craft. 

Pretreatment  wash  primer  specialty 
coating  means  any  coating  that  contains 
a  minimum  of  0.5  percent  acid,  by  mass, 
and  is  appUed  only  to  bare  metal  to  etch 
the  surface  and  enhance  adhesion  of 
subsequent  coatings 

Repair  and  maintenance  of 
thermoplastic  coating  of  commercial 
vessels  (specialty  coating)  means  any 
vinyl,  chlorinated  rubber,  or  bitxuninous 
resin  coating  that  is  applied  over  the 
same  type  of  existing  coating  to  perform 
the  partial  recoating  of  any  in-use 
commercial  vessel,  (This  definition  does 
not  include  coai  tar  epoxy  coatings, 
which  are  considered  "general  use" 
coatings.) 

Rubber  camouflage  specialty  coating 
means  any  specially  formulated  epoxy 
coating  used  as  a  camouflage  topcoat  for 
exterior  submarine  hulls  and  sonar 
domes. 

Sealant  for  thermal  spray  aluminum 
means  any  epoxy  coating  applied  to 
thermal  spray  aluminum  surfaces  at  a 
maximum  thickness  of  one  dry  mil. 

Ship  means  any  marine  or  fresh-water 
vessel  used  for  military  or  commercial 
operations,  including  self-propelled 
\essels,  those  propelled  by  other  craft 


(barges),  and  navigational  aids  (buoys). 
This  definition  includes,  but  is  not 
limited  to,  all  military  and  Coast  Guard 
vessels,  commercial  cargo  and  passenger 
(cruise)  ships,  ferries,  barges,  tankers, 
container  ships,  patrol  and  pilot  boats, 
and  dredges.  Pleasure  craft  and  offshore 
oil  and  gas  drilling  platforms  are  not 
considered  ships. 

Shipbuilding  and  ship  repair 
operations  means  any  building,  repair, 
repainting,  converting,  or  alteration  of 
ships. 

Special  marking  specialty  coating 
means  any  coating  that  is  used  for  ^fety 
or  identification  applications,  such  as 
ship  numbers  and  markings  on  flight 
decks. 

Specialty  coating  means  any  coating 
that  is  manufactured  and  used  for  one 
of  the  specialized  applications 
described  within  this  list  of  definitions. 

Specialty  interior  coating  means  any 
coating  used  on  interior  surfaces  aboard 
U.S.  miUtary  vessels  pursuant  to  a 
coating  specification  that  requires  the 
coating  to  meet  specified  fire  retardant 
and  low  toxicity  requirements,  in 
addition  to  the  other  apphcable  military 
physical  and  performance  requirements. 

Tack  specialty  coating  means  any  thin 
film  epoxy  coating  applied  at  a 
maximum  thickness  of  two  dry  mils  to 
prepare  an  epoxy  coating  that  has  dried 
beyond  the  time  limit  specified  by  the 
manufacturer  for  the  application  of  the 
next  coat. 

Thinner  means  a  Liquid  that  is  used  to 
reduce  the  viscosity  of  a  coating  and 
that  evaporates  before  or  during  the  cure 
of  a  film. 

Thinning  ratio  means  the  volvunetric 
ratio  of  thinner  to  coating,  as  supplied. 

Thinning  solvent:  see  Thinner. 

Undersea  weapons  systems  specialty 
coating  means  any  coating  applied  to 
any  component  of  a  weapons  system 
intended  to  be  launched  or  fired  from 
under  the  sea. 

Volatile  organic  compounds  (VOC) 
means  any  organic  compound  that 


participates  in  atmospheric 
photochemical  reactions;  that  is,  any 
organic  compound  other  than  those  that 
the  Administrator  designates  as  having 
negligible  photochemical  reactivity.  The 
VOC  is  measured  by  a  reference  method, 
an  equivalent  method,  an  alternative 
method,  or  by  procedures  specified 
under  any  rule.  A  reference  method,  an 
equivalent  method,  or  an  alternative 
method,  however,  may  also  measure 
nonreactive  organic  compounds.  In  such 
cases,  any  owner  or  operator  may 
exclude  the  nonreactive  organic 
compounds  when  determining 
compUance  with  a  standard.  For  a  Ust 
of  compounds  that  the  Administrator 
has  designated  as  having  negUgible 
photochemical  reactivity,  refer  to  40 
CFR§  51.00. 

Volatile  organic  hazardous  air 
pollutant  (VOHAP)  means  any 
compound  listed  in  or  pursuant  to 
Section  112(b)  of  the  CAA  that  contains 
carbon,  excluding  metallic  carbides  and 
carbonates.  This  definition  includes 
VCXZ  listed  as  hazardous  air  pollutant 
(HAP)  and  exempt  compounds  listed  as 
HAP. 

Weld-through  preconstruction  primer 
(specialty  coating)  means  a  coating  that 
provides  corrosion  protection  for  steel 
during  inventory,  is  typically  appUed  at 
less  than  one  mil  dry  film  thiciaiess, 
does  not  require  removal  prior  to 
welding,  is  temperature  resistant  (bum 
back  from  a  weld  is  less  than  1.25 
centimeters  (0.5  inches)),  and  does  not 
normally  require  removal  before 
applying  film-building  coatings, 
including  inorganic  zinc  high-build 
coatings.  When  constructing  new 
vessels,  there  may  be  a  need  to  remove 
areas  of  weld-through  preconstruction 
primer  due  to  surface  damage  or 
contamination  prior  to  application  of 
fifan-building  coatings. 

BILLING  COOe  6S60-6&-P 
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Appendix  D 

VOC  Data  Sheet: '  Properties  of  the 
Coating  "As  Supplied"  by  the 
Manufacturer' 

Coating  Manufacturer  

Coating  Identification:  

Batch  Identification:   

Supplied  To;     


Properties  of  the  coating  as  supplied'  to 
the  customer: 


A,  Coating  Density:  (Dc)8_ 


g/L 


ASTM  D1475-90*     [     lOther^ 

B.  Total  Volatiles:  (mv)8 Mass, 

Percent 
[     !  .\STM  D2369-93*     [    )  Other' 

C  Water  Content:  1.  (mw)s Mass 

Percent 
I     1  ASTMD3792-91*     [     )  ASTM 
D4017-90*     (    J  Other  3 

2.  (Vwjs Volume  Percent 

(    1  Calculated     [     i  Other  > 

D.  Oi^anic  Volatiles;  (mo)s Mass 

Percent 

E.  Nonvolatiles:  (vjs Volume 

Percent 
(     j  Calculated     [    ]  Other  ^ 

F.  VOC  Content  {VOC)s: 

1. g/'L  solids  (nonvolatiles) 

2.  g-'L  coating  (less  water  and 

exempt  compounds] 

G.  Thinner  Density:  Do, g/L 

ASTM [     jOther^ 

Remarks:  (use  reverse  side) 

Signed:  

Date:  


Dated:  August  15.  1996 

Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  9&-21827  Filed  &-26-96;  8:45  am) 
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[FRL-6560-7] 

Air  Quality  Criteria  for  Ozone  and 
Related  Photochemical  Oxidants 

AGENCY;  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  final  report  titled.  Air 
Quality  Criteria  for  Ozone  and  Related 
Photochemical  Oxidants.  Volumes  !.  II, 
and  in  (EPA/600/P-93/004aF,  bF.  and 
cF),  prepared  by  the  U.S.  Environmental 
Protection  Agency's  [EPA)  OfRce  of 
Research  and  Development  (ORD).  This 
docximent  evaluates  the  latest  scientific 
information  pertaining  to  health  and 
environmental  effects  associated  with 


'Incorporation  by  reference — see  §63,14. 

■Adapted  from  EP.^-340'l-8&-0^  6  (Iu!v  1986), 
p.  D-2. 

^The  subscript  "s"  denotes  each  value  is  for  the 
coating  "as  supplied"  bv  the  manufacturer 

'Explain  the  other  method  used  under 
"Remarks." 


ozone  and  related  phottxhemical 
oxidants 

DATES:  On  June  12,  1996,  ORD 
transmitted  the  final  document  to  the 
EPA  Office  of  Air  and  Radiation.  ORD 
thereby  completed  a  cntena  document 
preparation,  comment,  revision  and 
approval  cycle  beginning  with  the  call 
for  information  of  August  27,  1992  (57 
FR  38832). 

ADDRESSES:  Interested  parties  can  obtain 
a  single  bound  copy  of  the  final  Air 
QuaUty  Criteria  Document  for  Ozone 
and  Related  Photochemical  Oxidants  by 
contacting  the  ORD  Pubhcations  Office, 
Technology  Transfer  and  Support 
Division,  National  Risk  Management 
Research  Laboratory.  US 
Environmental  Protection  .Agency,  26 
W.  Martin  Luther  King  Dnve 
Cincinnati,  OH  45268;  telephone:  (513) 
569-7562:  facsimile:  (513!  569-7566. 
Please  provide  your  name  and  mniling 
address,  and  request  the  three-volume 
document  by  the  title  and  EPA 
document  number  [EPA/600/P-93/ 
004aF-cF]  A  limited  number  of  paper 
copies  will  be  available  from  the  above 
source  .\fter  the  supply  is  exhausted, 
copies  of  the  Ozone  document  can  be 
purchased  from  the  National  Technical 
Information  Service  (N'TlSi  by  calling 
(703j  487—4650  or  sending  a  facsimile  to 
(703)  321-8547.  The  NTIS  order 
numbers  for  the  Air  Quality  Criteria  for 
Ozone  and  Related  Photochemical 
Oxidants  are:  Vol.  I  of  III  (PB96- 
185582).  Vol.  II  of  ni  [PB96-185590). 
Vol.  ni  of  in  {  PB96-1 85608).  and  for  the 
three-volume  set  (PB96-185574). 

The  Executive  Summary  of  the  Air 
Quality  Criteria  Document  for  Ozone 
will  be  available  via  the  Internet  on  the 
ORD  Home  Page  fhttp:'/w-vvw  epa.gov/ 
ORD)  interested  parties  also  can  access 
the  Executive  Suinmar\'  of  the  Ozone 
Air  Quahty  Criteria  Document 
electronically  on  the  Agency's  Office  of 
Air  Quahty  Planning  and  Standards 
(OAQPSj  TechnoiiDgv  Transfer  Netv^-ork 
(TTN)  Bulletin  Board  System  (BBS.)  Thf- 
telephone  number  for  the  TTN  BBS  is 
(919)  541-5742  To  access  the  bulletin 
board,  a  modem>  and  communications 
software  are  necessarv'.  The  following 
parameters  on  the  communications 
software  are  required:  Data  Bits — 8; 
Panty — .N:  and  Stop  Bits — 1  The 
Executive  Summar\  will  be  located  on 
the  Clean  Au  Act  .\mendments  BBS, 
under  Title  1.  Policy  'Guidance 
Documents.  If  assistance  is  needed  in 
accessing  the  system,  call  the  help  desk 
at  (919)  541-5384  in  Research  Triangle 
Park.  NC  A  copy  of  the  complete  report 
is  also  available  for  pubUc  inspection  at 
the  EPA  Air  Docket  and  at  the  EPA 
Library,  both  at  EPA  Headqxiartera, 


Waterside  Mall,  401  M  Street,  SW, 
Washington,  D.C.  EPA  Air  Docket  hours, 
in  Room  M1500  of  Waterside  Mall,  are 
8:00  a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  Federal  hohdays.  EPA 
Library  hours  are  from  10:00  a.m.  until 
2:00  p.m.,  Monday  through  Friday. 
excludirip  F>deral  hoHdays 
FOR  FURTHER  INFOftt«ATK)N  CONTACT: 
James  Raub,  National  Center  for 
Environmental  Assessment  [MD-52), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone:  (919)  541-4157;  facsimile: 
(919)  541-1818;  e-mail: 
raub.jamesdepamail.epa.gov. 
SUPPLBiENTARY  WFORMATKM:  Sections 
108  and  109  of  the  Qean  Air  Act  (CAA) 
govern  the  establishment,  review,  and 
revision  of  National  Ambient  Air 
Quality  Standards  (NAAQS).  Section 
108  directs  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  list  pollutants  that  may  reasonably  be 
anticipated  to  endanger  pubUc  health  or 
welfare  and  to  issue  air  quality  criteria 
for  them.  The  air  quality  criteria  are  to 
reflect  the  latest  scientific  information 
useful  in  indicating  the  kind  and  extent 
of  all  effects  on  public  health  and 
welfare  that  may  be  expected  from  the 
presence  of  the  pollutant  in  ambient  air. 
In  keeping  with  these  CAA  mandates, 
this  document  evaluates  the  latest 
scientific  information  useful  in  deriving 
criteria  to  form  scientific  bases  for 
decisions  regarding  possible  revision  of 
current  Ozone  NAAQS. 

Dated:  August  7. 1996. 

)os«ph  K  .Mexander, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

[FR  Doc.  96-21826  Filed  8-26-96;  8:45  am] 

KILLING  CODE  aaa^-ao-p 


FEDERAL  EMERGENCY 
MANAGEMEhTT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(a)(1)). 

Title:  Community  Rating  System 
(CRS)  Program — AppUcation 
Worksheets  and  Commentary  and  NFIP 
Repetitive  Loss  Correction  Worksheet. 

FEMA  Fonn:  81-83,  NFIP  Repetitive 
Loss  Correction  Worksheet. 
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ISS 


Type  of  Re\iew:  Revision  of  a 
currently  approvRci  information 
collection 

Abstract  The  Communitv  Rating 
System  (CRS)  is  designed  by  tiie  Federal 
Insurance  Administration  to  encourage, 
through  the  use  of  flood  insurance 
premium  discounts,  communities  and 
States  to  undertake  activities  that  will 
mitigate  flooding  and  flood  damage 
beyond  the  minimum  standards  for 
National  Flood  Insurance  Program 
participation  Communities  use  the 
NFIP/CRS  Coordinator's  Manual  which 
includes  the  schedule,  tionmientary  and 
application  worksheets  The  application 
worksheets,  requisite  documentation, 
and  certification  are  submitted  to  the 
appropnate  FEMA  Regional  Office.  The 
N'FIP  Repetitive  Loss  Correction 
Worksheet  is  used  to  correct/update 
property  location/address,  dates  of  loss, 
total  number  of  losses  per  property, 
communitv  name,  community  number, 
and  reason  for  change. 

Affected  Public  State,  local  or  tribal 
government. 

\umber  of  Respondents:  60. 

Estimated  Time  per  Respondent:  30 
hours. 

Estimated  Total  Annual  Burden  and 
Recordkeeping  Hours:  1.800. 

Frequency  of  Response:  Other— once 
per  respondent  with  annual  updates 
regarding  participation. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  collection  to  Victoria 
VVassmer.  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice. 


ADDRESSES:  Requests  for  additional 
infonnation  or  copies  of  the  information 
collection  instruments  should  be  made 
to  Muriel  B.  Anderson,  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472, 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

Dated:  July  31, 1996. 
Raginald  TrupUo, 

Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  96-21808  Filed  8-26-96;  8:45  am] 
BIUJNO  CODE  «71B-ai-P 


Agency  Information  Collection 
Activities   Submission  for  0MB 
Review;  Comment  Request 

summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  infonnation 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  3507(a)(1)). 

OMB  Control  Number:  3067-0024. 

Title:  General  Admissions 
Apphcation  and  National  Fire  Academy 
Roster  of  Course  Completion. 

Type  of  Review:  Extension. 

Form  Numbers:  FEMA  Form  75-5, 
General  Admissions  Application;  FEMA 
Form  75-9,  National  Fire  Academy 
Roster  of  Course  Completion. 

Abstract:  The  National  Fire  Academy 
(NFA)  and  Emergency  Management 
Institute  (EMI)  (located  at  the  National 
Emergency  Training  Center  in 
Emmitsburg.  Maryland)  use  FEMA  Form 
75-5,  General  Admissions  Application, 

Estimated  Total  Annual  Burden  Hours 


to  admit  appUcants  to  resident  courses 
and  programs  offered  at  the  NETC 
Information  from  the  apphcation  form  is 
maintained  in  the  Student  Record 
System.  The  system:  {!)  Provides  a 
consolidated  record  of  all  FEMA 
training  taken  by  a  student;  (2)  Identifies 
or  verifies  participation  in  any 
prerequisite  courses;  (3)  Produces  a 
transcript  which  can  be  used  by  the 
student  in  requesting  college  credit  or 
continuing  education  units  for  courses 
completed;  and  (4)  Determines  which 
students  receive  stipends  to  attending 
NFA  courses 

FEMA  Form  75-9.  National  Fire 
Academy  Roster  of  Course  Completion, 
is  used  by  a  State  and  local  sponsoring 
agency  to  admit  apphcants  to  NFA  off- 
campus  courses  The  form  is  completed 
by  the  student  at  the  time  the  class  is 
conducted.  The  United  States  Fire 
Administration/NFA  has  established  a 
strong  cooperative  partnership  with 
State  and  local  fire  training  systems. 
This  partnership  has  resulted  in  the  on- 
going development  and  delivery  of  a 
series  of  courses  which  constitute  the 
NFA's  off-campus  program  curriculum 
NFA  off-campus  courses  offer  short  term 
intensive  training  designed  to  provide 
maximum  participation  by  fire  service/ 
rescue  personnel  and  allied 
professionals,  who  can  not  afford  the 
time  required  for  attending  on-campus 
resident  programs,  to  attend  training 
courses  within  the  Slate  and  local 
community. 

Affected  Public:  Individuals  or 
households,  Not-for-profit  institutions, 
and  State,  local  or  tribal  governments, 
and  Federal  Government. 


FEMA  torn  No. 

No.  re- 
sponses 

Time  per  re- 
sponse 
(minutes) 

Total  bur- 
den hours 

PEMA  Form  75-5 „ „ „„ 

33,000 
15,000 

4,950 
750 

FEMA  Form  75-9    __ » 

3 

Total  „ _ 

48,000 

'6 

5,700 

'  Average 


COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  collection  to  Victoria 
Wassmer,  Desk  Officer  for  the  Federal 
Emergency  Management  .Agency,  Office 
of  Information  and  Regulatorv  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  should  be  made  to 
Muriel  B.  Anderson,  Infonnation 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625  or 
Facsimile  number '(202)  646-3524. 


Dated:  July  31,  1996. 
Reginald  TnijiUo. 

Director,  Program  Services  Division, 
Operations  Support  Directomte. 
[FR  Doc.  96-21809  Filed  8-26-96;  8:45  am] 
BILLING  CO0€  8718-01-P 
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Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

SUMMARY:  The  Federal  Emergency 
Management  ,\gencv  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Art  of  1995  (44 
U.S.C.  3507(aKl)j 

OMB  Control  Sumber  306:--0163. 

Title:  LndivTdual  and  Family  (IFG) 
Grant  Program  Information.  ' 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Individual  and  Family  Grant 
(IFG]  Program  Information  is  essential  to 
the  effective  monitoring  and 
management  of  the  State-administered 
IFG  program  by  FEMA  regional  office 
staff.  FEMA  regions  ha\  e  oversight 
responsibihtv  for  ensuring  that  the 
States  perform  and  adhere  to  FEMA 
regulations  and  pohcy  guidance. 

This  collection  of  information  is  a 
series  of  forms  and  reports  which  assist 
the  FEMA  regional  office  staff  in 
monitoring  program  delivery  to  disaster 
applicants  and  complying  with  other 
Federal  requirements  (flood  insurance, 
environmental  assessments,  and 
floodpiain  management). 

FEKL^  Forms  included  in  this 
collection  are  as  follows:  (1)  FEMA 
Form  76-27.  DARIS  Entr\-  Document, 
Initial  Report.  This  report  is  initiated  by 
FEMA  Regional  Offices  based  on  the 


data  provided  by  States.  States  provides 
FEM^  preliminar*'  information  on  the 
IFG  program  for  staffing  and 
management  purposes.  TTiis  report  is 
completed  once  for  each  disaster,  and 
establishes  a  DARIS  report  for  each  new 
IFG  program.  (2)  FEMA  Form  76-28, 
DARIS  Entry  Document,  Status  Report 
This  report  is  completed  by  State  IFG 
staff  and  provided  to  the  FEMA 
Regional  Director,  it  serves  as  the 
fram.ework  for  reviewing,  analyzing,  and 
monitonng  the  progress  of  the  program. 
The  report  tracks  the  number  and  dollar 
amount  of  applications  approved  by  the 
State,  the  number  and  dollar  amounts  of 
grants  disbursed,  and  the  number  of 
grant  appeals.  The  data  carried  on  this 
report  is  used  to  make  determinations 
on  the  need  for  additional  allocation 
and  obhgation  of  funds  for  program 
activity.  (3)  FEMA  Form  76-29.  DARIS 
Entry  Dcx^ument,  Final  Statistical 
Report.  This  report  captures  the  funding 
history  by  category  of  each  IFG  program. 
The  information  reveals  the  total  IFG 
Program  cost,  and  is  used  to  prepare 
reports  to  OMB  and  the  Congress.  The 
report  is  also  used  as  a  management  tool 
to  check  on  the  State's  record  of 
accuracy  in  estimating  IFG  Program 
costs  and  in  requesting  advances.  States 
are  responsible  for  completing  the  form, 
and  the  FEM.^  Regional  Offices  are 
responsible  for  entering  the  information 
into  DARIS   (4)  FEM^  Form  76-30, 
Environmental  Review,  IFG  Program. 
The  National  Environmental  Policy  Act 
(NEPA)  requires  an  environmental 

Burden  Estimates  per  Response: 


review  process  twfore  certain  IFG 
{issistance  in  the  housing  category  can 

be  approved.  When  the  review  is 
conducted,  the  State  is  required  to  use 
the  form  to  record  the  necessary 
information.  (5)  FEMA  Form  76-32. 
Worksheet  for  Case  File  Reviews.  FEMA 
requires  States  to  keep  IFG  program 
information  and,  on  occasion,  requests 
the  States  to  provide  such  information, 
as  needed.  (6)  FEMA  Form  76-34, 
Checklist  for  IFG  Program  Review.  The 
checklist  is  used  during  the  interview 
stage  of  the  IFG  Mid-Program  Review  of 
the  State's  administration  of  the 
program.  It  covers  all  items  that  must  be 
monitored  by  FEMA  to  ensure  elective 
management  of  the  IFG  program.  (7) 
FEMA  Form  76-35,  Worksheet  for 
Preparing  and  Reviewring  State 
Administrative  Plans.  The  worksheet  is 
used  to  develop  or  update  State 
Administrative  Plans  that  must  be 
approved  by  FEMA.  The  plans  are  used 
by  State  IFG  personnel  to 
administratively  manage  the  IFG 
Program.  (8)  FEMA  Form  76-38. 
Floodpiain  Management  Analysis. 
Executive  Orders  11988,  Floodpiain 
Management  Analysis,  and  11990, 
Protection  of  Wetlands,  place  a 
responsibiUty  on  FEMA  and  States  to 
perform  reviews  before  certain  IFG 
assistance  in  the  housing  category  can 
be  approved.  The  review  involves  an 
eight-step  decision-making  process  if 
the  action  could  affect  a  floodpiain  or 
wetland. 


FEMA  form  No. 


No.  of  re- 
spondents 


Hours  per  response 


ArvHjai  bur- 
den hours 


FEMA 
FEMA 

FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 


Form  76-27 
Form  76-28 
Form  76-29 
Form  76-30 
Form  76-32 
Form  76-34 
Form  76-35 
Form  76-38 


25 
25 
25 

1 
25 
25 
25 

2 


15  minutes 
30  minules 
30  minutes 

1  hour  

30  minutes 
4  hours  .... 
2.5  hours  . 

2  hours  ..... 


6.25 

2,250 

12.5 

1 

187.5 

IX 

62.5 

80 


Estimated  Total  Annual  Burden 
Hours:  2.700. 

Affected  Public:  State,  local  or  tribal 
governments. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  collection  to  Victoria 
Wassmer.  Desk  Officer  for  the  Federal 
Emergency  .Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  should  be  made  to 
Muriel  B.  Anderson,  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency.  500  C  Street.  SW. 
Room  311.  Washington,  DC  20472. 
Telephone  number  (202)  646-2625  or 
Facsimile  number  (202)  646-3524. 


Dated:  July  31.  1996. 
Reginald  TruiiUo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  96-21810  Filed  &-26-96;  8.45  am) 

BILLING  CODE  SMS-OI-P 


Open  Meeting,  Technical  Mapping 
Advisory  Council 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  meeting. 
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SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  I'S.C.  .^pp   1,  the 
Federal  Emergency  Manaj^ement  Agency 
gives  notice  that  the  following  meeting 
will  be  held 

Name:  Technical  .Mapping  Advisory 
Council. 

Date  of  Meeting:  September  13,  1996. 

Place  Hall  of  States.  444  North  Capitol 
Street.  SVJ  Washington.  D.C. 

Time  8:30  a.m  to  5:00  p.m. 

Proposed  Agenda  Discussion  of  the 
National  Flood  Insurance  Program  map 
production  process,  develop  an  action  plan 
for  achieving  Councii  goals,  and  a  discussion 
of  the  annual  report. 

Status  Open  to  the  public. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Michael  K  Buckley.  P  E  .  Federal 

Emergency  Management  Agency,  500  C 

Street  SW.,  room  421.  Washington,  DC 

20472;  telephone  (202)  646-2756  or  by 

fax  as  noted  above 

Michael  K,  Buckley.  P.E., 

Chief,  Hazard  Identification  Branch, 

Mitigation  Directorate. 

(PR  Dot    96-21807  Filed  8-26-96:  8:45  am] 

MLLMQ  COOe  671»-04-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  L"  S  C   1817(j))  and  § 
225  41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserv  e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors  Comments  must  be  received 
not  later  than  Septeml:)er  10,  1996, 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

;   Lester  G.  Abeloff,  Stroudsburg, 
Pennsylvania,  and  Rupert  Dale  Hughes, 
East  Stroudsburg.  Pennsylvania;  each  to 
acquire  14  percent  of  the  voting  shares 
of  Pocono  Community  Bank  (in 
organization),  Stroudsburg, 
Pennsylvania. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  21. 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-21773  Filed  8-26-96;  8:45  am) 
BH.UNQ  COOC  621»«1-f 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U,S,C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C,  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
simimarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  September  20, 
1996, 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N,W.,  Atlanta,  Georgia 
30303: 

1.  New  South  Bancshares,  Inc., 
Irondale,  Alabama;  to  become  a  bank 
holding  company  by  acquinng  100 
percent  of  the  voting  shares  of  New 
South  Bank  (in  organization),  Irondale, 
Alabama. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
New  South  Federal  Savings  Bank, 
Irondale,  Alabama,  and  thereby  engage 
in  operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y  The  proposed  activity  will 
be  conducted  throughout  the  State  of 
Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Schofield  Bancorpomtion.  Inc..  La 
Crosse,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  96 
percent  of  the  voting  shares  of  Intercity 
State  Bank,  Schofield,  Wisconsin. 

C.  Federal  Reserve  Bank  of  Dallas 

(Genie  D  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Laredo  National  Bancshares  of 
Delaware.  Inc..  Wilmington,  Delaware; 
to  acquire  1 00  percent  of  the  voting 
shares  of  Mercantile  Financial 
Enterprises,  Inc.,  Wilmington,  Delaware, 
and  thereby  indirectly  acquire 
Mercantile  Bank,  NA,  Brownsville, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21,  1996. 
Jennifer  |.  Johnson 
Deputy  Secretary  of  the  Board 
[FR  Doc,  96-21775  Filed  8-26-96;  8:45  amj 
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Notice  of  Proposals  To  Engage  In 
Permissible  Nonlsanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  seciuities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
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Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  10,  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1 .  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  Home 
Financial  Corporation,  Hollywood, 
Florida,  and  thereby  indirectly  acquire 
Home  Savings  Bank.  FSB,  Hollywood, 
Florida,  and  thereby  engage  in  operating 
a  savings  association,  pursuant  to  § 
225.25  (b)(9)  of  the  Board's  Regiilation 
Y. 

B.  Federal  Reserve  Bank  of  San 

Francisco  vKenrieth  R,  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Califomia 
94105: 

1.  Centennial  Holdings,  Ltd., 
Olympia,  Washington;  to  engage  de 
novo  through  its  subsidiary,  Totten,  Inc., 
Olympia,  Washington,  in  arranging 
commercial  real  estate  equity  financing, 
pursuant  to  §  225.25(b)(14)  of  the 
Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  21, 1996. 

Jennifer  J.  Johnson 

Deputy  Secretary  of  the  Board 

[FR  Doc.  96-21774  Filed  8-26-96;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[FileNo.  942-<J311] 

Computer  Business  Services.  Inc.; 
Proposed  Consent  Agreement  with 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Sheridan,  Indiana  home-based  computer 
business  opportunity  firm  from 
misrepresenting  the  success  rates  or 
profitability  of  its  clients  and  from  using 
deceptive  testimonials  or  other 
deceptive  statements  to  entice 
consumers  to  buy  its  products.  The  firm 
would  also  be  required  to  disclose  that 
federal  laws  restrict  the  use  of  certain 
automatic  telephone  dialing  systems  it 
sells  and  to  pay  $5  million  in  consumer 
redress. 

DATES:  Comments  must  be  received  on 
or  Defore  October  28,  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker,  Federal  Trade 
Commission.  Chicago  Regional  Office. 
55  East  Monroe  Street,  Suite  1860, 
Chicago,  IL  60603.  (312)  353-8156; 
Catherine  R.  Fuller,  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  East  Monroe  Street,  Suite  1860, 
Chicago.  IL  60603   '"::'  ^^ 3-5576. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 


accordance  with  Section  4.9(b)(6)(li)  of 
the  Commission's  Rules  of  Practice  (16 

CFR4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

In  the  Matter  of  Computer  Business 
Services,  Inc.,  a  corporation,  Andrew  L 
Douglass,  individually  and  as  an  of&cer  of 
the  corporation,  Matthew  R.  Douglass, 
individually,  and  Peter  B.,  Douglass, 
individually. 

The  Federal  Trade  Commission  has 
conducted  an  investigation  of  certain 
acts  and  practices  of  Computer  Business 
Services,  Inc.,  Andrew  L.  Douglass, 
individually  and  as  an  officer  of 
Computer  Business  Services.  Inc.. 
Matthew  R.  Douglass,  and  Peter  B. 
Douglass,  ("proposed  resj>ondents"). 
Proposed  respondents,  having  been 
represented  by  coimsel,  are  willing  to 
enter  into  an  agreement  containing  a 
consent  order  resolving  the  allegations 
contained  in  the  draft  compliant. 
Therefore, 

It  is  hereby  agreed  by  and  between 
Computer  Business  Services,  Inc., 
Andrew  L.  Douglass,  individually  and 
as  an  officer  of  Computer  Business 
Services.  Inc.,  Matthew  R.  Douglass,  and 
Peter  B.  Douglass,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Computer 
Business  Services,  Inc.  is  an  Indiana 
Corporation  with  its  principal  office  or 
place  of  business  at  CBSI  Plaza, 
Sheridan,  Indiana  46069. 

2.  Proposed  respondent  Andrew  L. 
Douglass  is  an  officer  of  Computer 
Business  Services,  Inc.  and  resides  at  9 
E.  191st  Street,  Westfield,  Indiana 
46074.  His  principal  office  or  place  of 
business  is  the  same  as  that  of  Computer 
Business  Services,  Inc. 

3.  Proposed  respondent  Matthew  R. 
Douglass  is  a  supervisory  employee  of 
Computer  Business  Services,  Inc.  and 
resides  at  9  Forest  Bay  Lane,  Cicero, 
Indiana  46034.  His  principal  office  or 
place  of  business  is  the  same  as  that  of 
Computer  Business  Services,  Inc. 

4.  Proposed  respondent  Peter  B. 
Douglass  is  a  supervisory  employee  of 
Computer  Business  Services,  Inc.  and 
resides  at  18846  Casey  Rd.,  Sheridan, 
Indiana  46069.  His  principal  office  or 
place  of  business  is  the  same  as  that  of 
Computer  Business  Services,  Inc. 

5.  Proposed  respondent  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint. 

6.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
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validity  of  the  order  entered  pursuant  to 
this  agreement. 

7  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days, 
and  information  about  it  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  itff 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

8  T^is  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  complaint,  or  that  the  facts 
as  alleged  in  the  draft  complaint,  other 
than  the  jurisdictional  facts,  are  true. 

9.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  bv  the  Commission  pursuant 
to  the  provisions  of  Section  2,34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
in  disposition  of  the  proceeding,  and  (2) 
make  information  about  it  public.  When 
so  entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
ma\  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  of  the  complaint 
and  the  decision  and  order  to  proposed 
respondents  by  any  means  specified  in 
.Section  4  4  of  the  Commission's  Rules 
shall  constitute  service.  Proposed 
respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order.  No 
agreement,  understanding, 
r«presentation.  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

10  Proposed  respondents  have  read 
the  draft  complaint  and  consent  order. 
They  understand  that  they  may  be  Uable 
for  civil  penalties  in  the  amount 
provided  by  law  and  other  appropriate 
relief  for  each  violation  of  the  order  after 
it  becomes  final. 


UMI 


Order 

Definitions 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

1.  "Business  ventiu^"  means  any 
written  or  oral  business  arrangement, 
however  denominated,  whether  or  not 
covered  by  the  Federal  Trade 
Commission's  trade  regulation  rule 
entitled  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures,"  16 
CFR  part  436,  and  which  consists  of 
payment  of  any  consideration  for: 

A.  the  right  to  offer,  sell,  or  distribute 
goods,  or  services  (whether  or  not 
identified  by  a  trademark,  service  mark, 
trade  name,  advertising,  or  other 
commercial  symbol);  and 

B.  more  than  nominal  assistance  to 
any  person  or  entity  in  connection  with 
or  incident  to  the  estabhshment, 
maintenance,  or  operation  of  a  new 
business  or  the  entry  by  an  existing 
business  into  a  ndw  line  or  type  of 
business. 

2.  "Clearly  and  prominently"  shall 
mean  as  follows: 

A.  In  a  television  or  video 
advertisement,  the  disclosure  shall  be 
presented  simultaneously  in  both  the 
audio  and  video  portions  of  the 
advertisement.  The  audio  disclosiire 
shall  be  delivered  in  a  voliune  and 
cadence  sufficient  for  an  ordinary 
consiuner  to  hear  and  comprehend  it. 
The  video  disclosure  shall  be  of  a  size 
and  shade,  and  shall  appear  on  the 
screen  for  a  duration,  sufficient  for  an 
ordinary  consumer  to  read  and 
comprehend  it. 

B.  In  a  radio  advertisement,  the 
disclosure  shall  be  delivered  in  a 
voliune  and  cadence  for  an  ordinary 
consimaer  to  hear  and  comprehend  it. 

C.  In  a  print  or  electronic 
advertisement,  the  disclosure  shall  be  in 
a  type  size,  and  in  a  location,  that  is 
sufficiently  noticeable  for  an  ordinary 
consumer  to  see  and  read,  in  print  that 
contrasts  with  the  background  against 
which  it  appears. 

Nothing  contrary  to,  inconsistent 
with,  or  in  mitigation  of  the  disclosure 
shall  be  used  in  any  advertisement. 

3.  Unless  otherwise  specified, 
"respondents"  shall  mean  Computer 
Business  Services,  Inc.,  a  corporation,  it 
successors  and  assigns  and  its  officers; 
Andrew  L.  Douglass,  individually  and 
as  an  officer  of  the  corporation;  Matthew 
R.  Douglass,  individually;  and  Peter  B. 
Douglass,  individually;  and  each  of  the 
above's  agents,  representatives  and 
employees. 

4.  "In  or  affecting  commerce"  shall 
mean  as  defined  in  Section  4  of  the 


Federal  Trade  Commission  Act,  15 
U.S.C.  44. 

5,  "Automatic  telephone  dialing 
system"  shall  mean  as  defined  m  the 
Telephone  Consumer  Protection  Act,  47 
U.S.C.  227(a)(1). 


It  is  ordered  that  respondents,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  business  venture,  shall  not 
misrepresent,  expressly  or  by 
imphcation: 

A.  That  consumers  who  piuxhase  or 
use  such  business  ventures  ordinarily 
succeed  in  operating  profitable 
businesses  out  of  their  own  homes; 

B.  That  consumers  who  purchase  or 
use  such  business  ventures  ordmarily 
earn  substantial  income; 

C.  The  existence  of  a  market  for  the 
products  and  services  promoted  by 
respondents; 

D.  The  amount  of  earnings,  income,  or 
sales  that  a  prospective  purchaser  could 
reasonably  expect  to  attain  by 
purchasing  a  business  venture; 

E.  The  amount  of  time  within  which 
the  prospective  purchaser  could 
reasonably  expect  to  recoup  his  or  her 
investment;  or 

F.  By  use  of  hypothetical  examples  or 
otherwise,  that  consumers  who 
purchase  or  use  such  business  ventures 
earn  or  achieve  from  such  participation 
any  stated  amount  of  profits,  earnings, 
income,  or  sales.  Nothing  m  this 
paragraph  or  any  other  paragraph  of  this 
order  shall  be  construed  so  as  to 
prohibit  respondents  from  using 
hypothetical  examples  which  so  not 
contain  any  express  or  implied 
misrepresentations  or  from  representing 
a  suggested  retail  price  for  products  or 
services. 

II 

It  is  further  ordered  that  respondents, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
coimection  with  the  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  business  venture, 
shall  not  represent,  expressly  or  by 
implication,  the  performance,  benefits, 
efficacy  or  success  rate  of  any  product 
or  service  that  is  a  part  of  such  business 
venture,  unless  such  representation  is 
true  and,  at  the  time  of  making  the 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence  that  substantiates  such 
representation.  For  purposes  of  this 
order,  if  such  evidence  consists  of  any 
test,  analysis,  research,  study,  or  other 
evidence  based  on  the  expertise  of 
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professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliahle"  only  if  it  has  been  conducted 
and  evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  to  yield  acciu-ate  and  reliable 
results. 

m 

It  is  further  ordered  that  respondents, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  business  venture  or 
any  product  or  service  that  is  part  of  any 
business  ventiu*  in  or  affecting 
commerce,  shall  not: 

A.  Use,  publish,  or  refer  to  any  user 
testimonial  or  endorsement  unless 
respondents  have  good  reason  to  believe 
that  at  the  time  of  such  use,  publication, 
or  reference,  the  person  or  organization 
named  subscribes  to  the  facts  and 
opinions  therein  contained;  or 

B.  Represent,  in  any  manner, 
expressly  or  by  implication,  that  the 
experience  represented  by  any  user 
testimonial  or  endorsement  of  the 
product  represents  the  typical  or 
ordinary  experience  of  members  of  the 
public  who  use  the  product,  unless. 

1.  The  representation  is  true  and,  at 
the  time  it  is  made,  respondents  possess 
and  rely  upon  competent  and  reliable 
evidence  that  substantiates  the 
representation;  or 

2.  Respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorsement  or  testimonial,  either: 

a.  What  the  generally  expected  results 
would  be  for  users  of  the  products,  or 

b.  The  limited  applicabihty  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve,  that  is,  that  consumers  should 
not  expect  to  experience  similar  results. 

Provided,  however,  that  when 
endorsements  and  user  testimonials  are 
used,  published,  or  referred  to  in  an 
audio  cassette  tape  recording,  such 
disclosure  shall  be  deemed  to  be  in 
close  proximity  to  the  endorsements  or 
user  testimonials  when  the  disclosure 
appears  at  the  beginning  and  end  of 
each  side  of  the  audio  cassette  tape 
recording  containing  such  endorsements 
or  user  testimonials.  Provided  further, 
however,  that  when  both  sides  of  an 
audio  cassette  tape  recording  contain 
such  endorsements  or  user  testimonials, 
the  disclosure  need  only  appear  at  the 
beginning  and  end  of  the  first  side  and 
the  end  of  the  second  side  of  the  audio 
cassette  tape  recording. 

For  purposes  of  this  Part, 
"endorsement"  shall  mean  as  defined  in 
16  CFR  255.0(b). 


IV 

It  is  further  ordered  that  respondents, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  business  venture 
utilizing,  employing  or  involving  in  any 
manner,  an  automatic  telephone  dialing 
system,  shall  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
any  representation  regarding  the  use  or 
potential  use  of  an  automatic  telephone 
dialing  system  to  transmit  an 
imsoUdted  advertisement  for 
commercial  purposes  without  the  prior 
express  consent  of  the  called  party,  that 
federal  law  prohibits  the  use  of  an 
automatic  telephone  dialing  system  to 
initiate  a  telephone  call  to  any 
residential  telephone  line  using  an 
artificial  or  prerecorded  voice  to 
transmit  an  imsolicited  advertisement 
for  commercial  purposes  without  the 
prior  express  cj^nsent  of  the  called  party 
unless  a  live  operator  introduces  the 
message.  Nothing  in  this  paragraph  or 
any  other  paragraph  of  this  order  shall 
be  construed  so  as  to  prohibit 
respondents  from  making  truthful 
statements  or  explanations  regarding  the 
laws  and  regulations  regarding  the  use 
of  automatic  telephone  dialing  systems. 


It  is  further  ordered  that  respondent 
Computer  Business  Services,  Inc., 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  product  or  service, 
shall  not  make  any  false  or  misleading 
statement  nr  representation  of  feet, 
expressly  or  by  implication,  material  to 
a  consxmier's  decision  to  purchase 
respondents'  products  or  services. 

VI 

It  is  further  ordered  that: 

A.  Respondents  Computer  Business 
Services,  Inc..  its  successors  and 
assigns,  Andrew  L.  Douglass,  Matthew 
R.  Douglass,  and  Peter  B.  Douglass,  shall 
pay  to  the  Federal  Trade  Commission  by 
electronic  funds  transfer  the  sum  of  five 
milhon  dollars  ($5,000,000)  no  later 
than  fifteen  (15)  days  after  the  date  of 
service  of  this  order.  In  the  event  of  any 
default  on  any  obligation  to  make 
payment  under  this  Part,  interest, 
computed  pursuant  to  28  U.S.C. 
§  1961(a)  shall  accrue  irom  the  date  of 
default  to  the  date  of  payment.  In  the 
event  of  default,  respondents  Computer 
Business  Services,  Inc.,  its  successors 
and  assigns,  Andrew  L.  Douglass, 
Matthew  R.  Douglass,  and  Peter  B. 


Douglass,  shall  be  jointly  and  severally 
liable. 

B.  Payment  of  the  sum  of  five  miUion 
dollars  ($5,000,000)  in  accordance  with 
subpart  A  above  shall  extinguish  any 
monetary  claims  the  FTC  has  against 
Jeanette  L.  Douglass  and  George  L. 
Douglass  based  on  the  allegations  set 
forth  in  the  Complaint  as  of  the  date  of 
entry  of  this  Order.  Nothing  is  this 
paragraph  or  any  other  paragraph  of  this 
order  shall  be  construed  to  prohibit  the 
FTC  from  seeking  administrative  or 
injunctive  relief  against  )eanette  L. 
Douglass  or  George  L.  Douglass. 

C.  The  funds  paid  by  respondents 
Computer  Business  Services,  Inc.,  its 
successors  and  assigns.  Andrew  L. 
Douglass.  Matthew  R.  Douglass,  and 
Peter  B.  Douglass,  pursuant  to  subpart  A 
above  shall  be  paid  into  a  redress  fund 
administered  by  the  FTC  and  shall  be 
used  to  provide  direct  redress  to 
purchasers  of  Computer  Business 
Services,  Inc.  Payment  to  such  persons 
represents  redress  and  is  intended  to  be 
compensatory  in  nat\ire,  and  no  portion 
of  such  payment  shall  be  deemed  a 
payment  of  any  fine,  penalty,  or 
punitive  assessment.  If  the  FTC 
determines,  in  its  sole  discretion,  that 
redress  to  purchasers  is  wholly  or 
partially  impracticable,  any  funds  not  so 
used  shall  be  paid  to  the  United  States 
Treasury.  Respondents  Computer 
Business  Services,  Inc.,  its  successors 
and  assigns,  Andrew  L.  Douglass, 
Matthew  R.  Douglass,  and  Peter  B. 
Douglass,  shall  be  notified  as  to  how  the 
funds  are  disbursed,  but  shall  have  no 
right  to  contest  the  manner  of 
distribution  chosen  by  the  Commission. 
Customers  of  respondents,  as  a 
condition  of  their  receiving  payments 
fixtm  the  Redress  Fund,  shall  be 
required  to  execute  releases  waiving  all 
claims  against  respondents,  their 
officers,  directors,  employees,  and 
agents,  arising  fi'om  the  sale  of 
Computer  Business  Services,  Inc. 
business  ventures  by  respondents  prior 
to  the  date  of  issuance  of  this  order.  The 
Commission  shall  provide  respondents 
Computer  Business  Services,  Inc.,  its 
successors  and  assigns,  Andrew  L. 
Douglass,  Matthew  R.  Douglass,  and 
Peter  B.  Douglass,  with  the  originals  of 
all  such  executed  releases  received  from 
respondents'  customers. 

vn 

It  is  further  ordered  that  respondents 
Computer  Business  Services,  Inc.,  its 
successors  and  assigns,  Andrew  L. 
Douglass,  Matthew  R.  Douglass,  and 
Peter  B.  Douglass,  shall  for  a  period  of 
five  (5)  years  after  the  last  date  of 
dissemination  of  any  representation 
covered  by  this  order,  maintain  and 
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upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying: 

A.  All  advertisements  and 
promotional  materials  containing  the 
representation; 

B.  All  materials  that  were  relied  upon 
in  disseminating  the  representation;  and 

C.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 

i  ontradict,  quahfy,  or  call  into  question 
the  representation,  or  the  basis  relied 
upon  for  the  representation,  including 
complaints  and  other  communications 
with  consumers  or  with  governmental 
or  consumer  protection  organizations. 

vni 

It  is  further  ordered  that  respondent 
Computer  Business  Services,  Inc.,  and 
its  successors  and  assigns,  and 
respondent  Andrew  L.  Douglass,  for  a 
period  of  five  (5)  years  after  the  date  of 
issuance  of  this  order,  shall  deliver  a 
copy  of  this  order  to  all  current  and 
future  principals,  officers,  directors,  and 
managers,  and  to  all  current  and  future 
employees,  agents,  and  representatives 
having  responsibilities  with  respect  to 
the  subject  matter  of  this  order,  and 
shall  secure  from  each  such  person  a 
signed  and  dated  statement 
acknowledging  receipt  of  the  order. 
Respondents  shall  deliver  this  order  to 
current  personnel  within  thirty  (30) 
days  after  the  date  of  service  of  this 
order,  and  to  future  personnel  within 
thirty  (30)  days  after  the  person  assumes 
such  position  or  responsibilities. 

IX 

It  is  further  ordered  that  respondent 
Computer  Business  Services,  Inc.  and  its 
successors  and  assigns  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  under  this  order,  including  but 
not  limited  to  a  dissolution,  assignment, 
sale,  merger,  or  other  action  that  would 
result  in  the  emergence  of  a  successor 
corporation;  the  creation  or  dissolution 
of  a  subsidiary,  parent,  or  affiliate  that 
engages  in  any  acts  or  practices  subject 
to  this  order;  the  proposed  filing  of  a 
bankruptcy  petition;  or  a  change  in  the 
corporate  name  or  address.  Provided, 
however,  that,  with  respect  to  any 
proposed  change  in  the  corporation 
about  which  respondents  learn  fewer 
than  thirty  (30)  days  prior  to  the  date 
such  action  is  to  take  place,  respondents 
shall  notify  the  Commission  as  soon  as 
is  practicable  after  obtaining  such 
knowledge.  All  notices  required  by  this 
Part  shall  be  sent  by  certified  mail  to  the 
Associate  Director,  Division  of 
Enforcement,  Bureau  of  Consumer 


UMI 


Protection,  Federal  Trade  Commission, 
Washington.  D.C.  20580. 

X 

It  is  further  ordered  that  respondents 
Andrew  L.  Douglass,  Matthew  R. 
Douglass  and  Peter  B.  Douglass,  for  a 
period  of  five  (5)  years  after  the  date  of 
issuance  of  this  order,  shall  notify  the 
Commission  of  the  discontinuance  of 
his  or  her  current  business  or 
employment,  or  of  his  or  her  affiliation 
with  any  new  business  or  employment. 
The  notice  shall  include  respondents' 
new  business  addresses  and  telephone 
numbers  and  a  description  of  the  nature 
of  the  business  or  employment  and  his 
or  her  duties  and  responsibilities.  All 
notices  required  by  this  Part  shall  be 
sent  by  certified  mail  to  the  Associate 
Director,  Division  of  Enforcement, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

It  is  further  ordered  that  Computer 
Business  Services,  Inc.  and  its 
successors  and  assigns,  and  respondents 
Andrew  L.  Douglass,  Matthew  R. 
Douglass  and  Peter  B.  Douglass  shall, 
within  sixty  (60)  days  after  the  date  of 
service  of  this  order,  and  at  such  other 
times  as  the  Federal  Trade  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which 
they  have  compUed  with  this  order. 

xn     . 

This  order  will  terminate  twenty  (20) 
years  from  the  date  of  its  issuance,  or 
twenty  (20)  years  from  the  most  recent 
date  that  the  United  States  or  the 
Federal  Trade  Commission  files  a 
compliant  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  alleging  any  violation  of 
the  order,  whichever  comes  later; 
provided,  however,  that  the  filing  of 
such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  Part  in  this  order  that 
terminates  in  fewer  than  twenty  (20) 
years; 

B.  This  order's  appUcation  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  order  if  such  complaint  is 
filed  after  the  order  has  terminated 
pursuant  to  this  Part. 

Provided,  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
order  will  terminate  according  to  this 
Part  as  though  the  complaint  had  never 


been  filed,  except  that  the  order  will  not 
terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Computer  Business 
Services.  Inc.,  Andrew  L.  Douglass,  an 
officer  of  the  corporate  respondent  and 
Matthew  R.  Douglass  and  Peter  B. 
Douglass,  individually. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  pubUc  record  ,\fter  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  earnings  and 
success  claims  made  regarding  business 
ventures  promoted  by  respondents.  The 
Commission's  complaint  charges  that 
respondents  made  false  and 
unsubstantiated  claims  that  consumers 
who  purchase  or  use  respondents' 
business  ventiu^s  ordinarily  succeed 
and  earn  substantial  income.  In  fact,  the 
complaint  alleges,  the  vast  majority  of 
consumers  never  even  recoup  their 
initial  investment  The  complaint  also 
alleges  that  respondents  falsely 
represented  that  endorsements 
appearing  in  respondents' 
advertisements  reflect  the  actual 
experiences  of  its  customers  and  that 
those  endorsements  reflect  the  typical  or 
ordinary  experience  of  purchasers  of 
respondents'  business  ventiu^s.  Further, 
the  complaint  alleges  that  respondents 
represented  that  consumers  can 
successfully  utilize  automatic  telephone 
dialing  systems  to  market  their 
businesses  but  failed  to  disclose  that 
federal  law  prohibits  the  use  of  such 
systems  in  the  untended  mode  to 
initiate  a  call  to  any  residential 
telephone  line  in  certain  circiunstances. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  The 
proposed  order  extends  to  all  business 
ventures  and  to  all  products  or  services 
that  are  part  of  any  business  venture. 

Part  I  of  the  proposed  consent  order 
prohibits  the  respondents  from 
misrepresenting  the  earnings  or  success 


Federal  Register  /  Vol.  61,  No.  167    '  Tuesday.  August  27,  1996    '  Notices 


44065 


of  its  purchasers,  the  existence  of  a 

market  for  the  products  or  ser\'ices 
promoted  by  respondents,  or  the 
amount  of  time  within  which  a 
prospective  purchaser  can  reasonably 
expect  to  recoup  his  or  her  mvestment. 
Part  II  of  the  proposed  order  prohibits 
the  respondents  from  misrepresenting 
the  performance,  benefits,  efficacy  or 
success  rate  of  any  product  or  ser\'ice 
that  is  a  part  of  such  business  venture, 
unless  at  the  time  such  representation  is 
made  the  respondents  possesses  and 
relies  upon  competent  and  reliable 
evidence  that  substantiates  the 
representation.  Pari  III  of  the  proposed 
order  prohibits  the  respondents  from 
misrepresenting  that  a  user  testimonial 
or  endorsement  is  typical  or  ordinary^ 
and  from  using,  publishing  or  referring 
to  any  user  testimonial  or  endorsement 
unless  respondents  have  good  reason  to 
believe  that  at  the  time  of  such  use. 
pubhcation  or  reference,  the  person  or 
organization  named  subscribes  to  the 
facts  and  opinions  stated  herein.  Part  TV 
of  the  proposed  order  requires 
respondents  to  disclose,  m  close 
proximity  to  any  representation 
regarding  the  use  or  potential  use  of  an 
automatic  telephone  dialing  system,  that 
federal  law  prohibits  the  use  of  an 
automatic  telephone  dialing  system  to 
initiate  a  telephone  call  to  any 
residential  telephone  line  using  an 
artificial  or  prerecorded  voice  to 
transmit  an  unsohcited  advertisement 
for  commercial  purposes  w^thout  the 
prior  express  consent  of  the  called  party 
unless  a  live  operator  introduces  the 
message. 

The  remaining  parts  of  the  proposed 
consent  order  require  the  respondents  to 
maintain  materials  relied  upon  to 
substantiate  claims  covered  by  the 
order,  to  distribute  copies  of  the  order 
to  each  of  its  operating  divisions  and  to 
certain  company  officials,  to  notify  the 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliance 
wi\h  the  Order,  and  to  file  one  or  more 
compliance  reports. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modif\'  m  any  way 
their  terms 
Donald  S,  Clark, 
Secretary 
[FR  Etoc  96-21772  Filed  8-26-96;  8:45  am] 

BILUNQ  CODE  S75O-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Policy  Division, 
FAR  Secretariat  Revision  and  Stocking 
Change  of  a  St£,idar(i  Form 

AGENCY;  Ceneral  Services 
Administration, 
action:  Notice. 

SUMMARY:  The  General  Services 
-Administration/F.AR  Secretariat  is 
revising  SF  25.  Performance  Bond  to 
update  the  burden  statement  by 
correctmg  the  GSA  address  and  deleting 
0MB 's  address  for  submitting  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  of 
information. 

This  form  is  now  authonzed  for  local 
.'^production,  and  you  can  obtain  the 
updated  camera  copy  in  two  ways: 

On  the  internet  Address:  http:// 
•A-ww.gsa.gov-'fonns,  or; 

From  CARM.  Attn.;  Barbara  Williams, 
(202) 501-0581. 

FOR  FURTHER  INFORMADON  COffTACT: 
FAR  Secretariat,  (202)  501-4225,  This 
contact  is  for  information  on  completing 
the  form  and  interpreting  the  FAR  only. 
DATES:  Effective  August  27.  1996. 

Dated:  August  15,  1996, 

Theodore  D.  Freed, 

Standard  and  Optional  Forms  Management 
Officer 

[FR  Doc  96-21  '69  Filed  8-26-96;  8:45  am] 

BtLUNQ  CODE  e820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary 
pubhshes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  comphance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S.C  Chapter  35i  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  HHS  .Acquisition  Regulations — 
HHSAR  Part  342— Contract 
.Administration — Extension  no  change — 
0990-0131— HHSAR  342.7103  requires 
reporting  intormation  when  a  cost 
overrun  is  anticipated.  The  information 
is  used  to  determine  if  a  proposed 
overrun  is  reasonable — Respondents — 
State  or  local  governments.  Business  or 
other  for-profit,  non-profit  institutions, 


small  businesses.  Annual  number  of 
Responses:  215;  Average  burden  per 
response:  20  hours;  Total  burden;  3,400 
hours. 

2.  HHS  Acquisition  Regulation — 
HHSAR  Part  333 — ^Disputes  and 
Appeals — Extension  no  change — 0990- 
0133 — The  Litigation  and  Cl^ms  clause 
is  needed  to  inform  the  government  of 
actions  filed  against  government 
contracts — Respondents;  State  or  local 
governments.  Business  or  other  for- 
profit,  non-profit  institutions,  small 
businesses.  Annual  number  of 
Responses;  86;  Average  burden  per 
response;  30  minutes;  Total  burden:  43 
hours. 

3.  HHS  Acquisition  Regulation — 
HHSAR  Part  332— Contract  Financing— 
Extension  no  change — 0990-0134 — TTie 
requirements  of  HHSAR  Part  332  are 
needed  to  ascertain  costs  associated 
with  certain  contracts  so  as  to  timely 
pay  contractor.  Respondents;  State  or 
local  governments,  small  businesses — 
Burden  Information  for  Cost  Sharing 
Clause — ^Niunt)er  of  Respondents;  7; 
Annual  Nimiber  of  Responses  per 
Respondent:  10;  Average  Burden  per 
Response;  one  hour;  Annual  Burden:  70 
hours — Burden  Information  for  Letter  of 
Credit  Clause— Number  of  Respondents: 
39;  Annual  Number  of  Responses;  4; 
Burden  per  Response:  1  hour:  Estimated 
Annual  Burden:  156  hours — Total 
Burden;  226  hours. 

OMB  Desk  Officer;  Allison  Evdt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Rep>ort8  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address;  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington.  DC  20503. 

Conunents  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW..  Washington  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  August  16. 1996. 
William  R.  Beldon, 

Acting  Deputy  Assistant  Secretary,  Budget. 
(FR  Doc,  96-21760  Filed  8-26-96;  8:45  am] 
BILUNG  CODE  41S(M>4-M 


Natfona!  Committee  on  V'tal  and  Health 
Statistics.  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
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Health  and  Human  Services  announces 

the  foUowmg  advisory  committee 
meeting. 

Same:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  md  Dates  9  a.m.-5  p.m.,  September 
18   1996  9  am  -5  p  m,.  September  19, 1996. 

Place  Room  503 A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW., 
Washington.  DC  20201. 

Status  Open. 

Purpose  The  meeting  will  provide  an 
opportunity  for  recognizing  the  contributions 
of  ten  retiring  members  and  welcoming  the 
new  Chairperson  and  nine  new  members. 
Departmental  officials  will  brief  the 
Ck)mmittee  on  recent  legislative 
developments  and  new  Committee 
resjxinsibilities,  activities  of  the  HHS  Data 
Council  and  related  data  policy  activities; 
the  new  members  also  will  be  briefed  by  the 
retinng  and  continuing  members  on  pending 
issues  and  rec;ent  accomplishments. 
including  the  recently  completed  report  and 
recommendations  on  Core  Health  Data 
Elements  The  Committee  also  will  discuss 
its  future  priorities  and  work  plans. 

Notjce:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-govemment 
employees  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8  .30  and  9:00  a.m.  or  12:30  and  1:00 
p.m  so  they  can  be  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
the  day  cannot  be  assured. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  emd  a  roster  of 
committee  members  may  be  obtained  firom 
James  Scan  Ion.  NCVHS  Executive  Staff 
Director  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  DHHS,  Room  440- 
D  Humphrev  Building,  200  Independence 
Avenue  SW.,  Washington.  DC  20201, 
telephone  (202)  690-7100,  or  Gail  F.  Fisher, 
Ph  D  ,  E.xecut!ve  Secretary.  NCVHS,  NCHS, 
cnc.  Room  1 100  Presidential  Building,  6525 
Beicrest  Road.  Hyattsville,  Maryland  20782, 
telephone  .301  435-7050. 


Dated:  August  21, 1996. 
Junes  Scanlon, 

Director,  Division  of  Data  Policy. 
[FR  Doc.  96-21777  Filed  8-26-96;  8:45  am) 

BILLMQ  CODE  41»1-04-M 


Centers  tor  Disease  Control  and 
Pleven  tion 

pNFO-^9fr-23] 

Pnaposed  Data  Collections  Submitted 

for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simimaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 


Proposed  Projects 

1.  Prevention  .Marketing  Initiative 
Community  Demonstration  Site  Pro)ect 
Evaluation— (0920-0343)— Extension— 
The  Centers  for  Disease  Control  and 
Prevention,  National  Center  for  HIV, 
STD,  and  TB  Prevention.  Division  of 
HIV/ AIDS  Prevention,  Community 
Assistance.  Planning,  and  National 
Partnership  Branch's  Prevention 
Communications  unit  is  planning  to 
conduct  a  longitudinal  track  study  as 
part  of  the  evaluation  of  a  five-city  HIV 
prevention  demonstration  program  This 
demonstration  program  is  part  of  the 
CDC's  national  Prevention  Marketing 
Initiative.  The  local  demonstration 
program  involves  the  integration  of 
social  marketing  processes  and 
community  participation  in  an  effort  to 
develop  and  implement  HIV  prevention 
activities. 

Community  groups  in  the  local 
demonstration  sites  have  chosen  to 
target  people  25  years  old  and  younger 
using  a  variety  of  intervention  strategies. 
Decisions  about  the  nature  of  local 
interventions  are  based  on  formative 
research  conducted  in  each  community. 
It  is  hoped  that  this  demonstration 
project  will  result  m  reductions  in  HIV 
risk  behavior  among  people  25  years  old 
and  younger,  as  well  as  enhanced 
collaboration  among  individuals  and 
organizations  m  the  participating 
communities 

To  evaluate  the  effectiveness  of  the 
interventions,  questionnaire  data  will  be 
collected  from  people  25  years  old  and 
under  in  demonstration  communities. 
These  data  will  be  collected  before  and 
after  prevention  activities  and  message 
campaigns  are  launched,  A  baseline 
survev  is  planned  in  Fall.  1996  under 
OMB'NO.  0920-0343  (Evaluation  of  the 
National  AIDS  Information  and 
Education  Program  Activities).  The  cost 
to  respondents  is  estimated  at  $10,000. 


Respondents 

No.  of  re- 
spondents 

No  of  re- 
sponses/re- 
spondent 

Average 

burden/re- 
sponse (in 
hrs.) 

Total  txjr- 
den  (in  hrs.) 

Young  people  under  25  years  of  age  in  targeted  prevention  program  communities 

Total „ „. 

4,000 

1 

,26 

1000 
1000 

UMI 


i>ated  .\ugust  21.  1996. 
Wilma  G.  lohnson, 

Actmg  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  96-21778  Filed  8-26-96;  8:45  am) 

(ULLMO  COO€  41t^1S-P 


Food  and  Drug  Administration 

pocket  No.  96F-0245] 

Hoechst  Celanese  Corp.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 

Administration  (FD.A)  is  announcing 
that  Hoechst  Celanese  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  expanded  safe  use  of  4-chloro-2-([5- 
hydroxy-3-methyl-l-{3-sulfophenyl)-lH- 
pyrazol-4-yl)azoj-5- 
methylbenzenesulfonic  acid. calcium 
salt  (ill)  (C.I.  Pigment  Yellow  191)  as  a 
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colorant  for  all  polyiners  intended  for 
use  in  contact  with  food. 
DATES:  Wntten  comments  on  the 
petitioner's  environmental  assessment 
bv  September  26.  1996 
ADDRESSES:  Submit  wTitten  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drag 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville.  NTD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
R  Bryce.  Center  for  Food  Safety  and 
Applied  Nutntion  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SVV.. 
Washington.  DC  20204,  202-^18-3023. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  684493]  has  been  filed  by 
Hoechst  Celanese  Corp..  500 
Washington  St.,  Coventry,  RI  02816.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3297 
Colorants  for  polymers  (21  CFR 
178.3297)  to  provide  for  the  expanded 
safe  use  of  4-chloro-2-[[5-hydroxy-3- 
methyl-l-(3-sulfophenyi)-lH-pyrazol-4- 
yl]a2o]-5-methylbenzenesulfonic 
acid.calcium  salt  [l;l)  (C.I.  Figment 
Yellow  191)  as  a  colorant  for  all 
polvmers  intended  for  use  in  contact 
with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
pubUc  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  commen*  Interested 
persons  may,  on  or  before  September  26, 
1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  pubhc  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further 

announcement  in  the  Federal  Register. 
If,  based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency  s  finding  of  no  significant 
impact  and  the  evidence  supporting  that 


finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 

Dated:  August  19,  1996, 
Alan  M.  Rulis. 

Director,  Office  ofPremarket  Approval, Center 
forFood  Safety  and  Applied  Nutrition. 
(FR  Doc.  96-218.50  Filed  8-26-96;  8:45  am] 

BILUNQ  CODE  4160-01-F 

[Docket  No.  96F-01 76] 

Indirect  Food  Additives:  Polymers 
Toray  Industries  (America)  inc.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Toray  Industries  (America)  Inc. ,  has 
filed  a  food  additive  petition  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
Nylon  6/12  copolymers  for  use  as  a  non- 
food contact  layer  of  laminated  articles 
intended  for  use  wdth  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  26,  1996. 
ADDRESSES:  Submit  vmtten  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Farklawn  Dr., 
rm.  1-23,  Rockville,  MB  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Elke 
Jensen,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-217),  Food  and 
Drug  Administration,  200  C  St,  SW.. 
Washington,  DC  20204,  202-418-3109, 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec,  409(b)(5)  (21  U.S.C,  348  (b)(5)). 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4505)  has  been  filed  by 
Toray  Industries  (America)  Inc.,  c/o 
Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001, 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  Part  177  Indirect 
Food  Additives:  Polymers  (21  CFR  part 
177)  to  provide  for  the  safe  use  of  Nylon 
6/12  copolymers  for  use  as  a  non-food 
contact  layer  of  laminated  articles 
intended  for  use  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Enviroiunental 
Policy  Act  (40  CFR  1501, 4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
pubhc  display  at  the  Dockets 


Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  26, 
1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p,m,, 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regtilation,  the 
notice  of  availabihty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  24. 1996, 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-21847  Filed  8-26-96;  8:45  am] 

BiL.,JVG  CODE   cSO-OI-f 


[Docket  No.  96F-0293] 

Zeneca  Inc.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Zeneca  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2-methyl-4,5- 
trimethylene-4-isothiazolin-3-one  as  a 
preservative  for  paper  and  paperboard 
coatings  used  in  contact  with  food. 

DATES:  Written  comments  on  the 
petitioner's  enviromnental  assessment 
by  September  26,  1996. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St,  SW.. 
Washington,  DC  20204.  202-418-3081. 
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SUPPLEMENT ARY  INFORMATION:  Under  the 
Federal  Focid.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U  S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (F.\P  6B4516)  has  been  filed  by 
Zeneca  Inc.,  Foulkstone  1405.  2d.  1800 
Concord  Pike,  Wilmington,  DE  19850- 
5457  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  ( 2 1  CFR  1 76 . 1 70)  to  provide 
for  the  safe  use  of  2-methyl-4.5- 
trimethylene-4-isothiazolin-3-one  as  a 
preservative  for  paper  and  paperboard 
coatings  used  in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  26, 
1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
cimendments  to.  or  comments  on,  the 
petitioners  environmental  assessment 
without  further  announcement  in  the 
Federal  Register  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
nodce  of  availabiUty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c), 

Dated:  August  8,  1996. 
Alan  M,  Ruiis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[PR  Doc.  96-21845  Filed  8-26-96;  8:45  am) 

BILUNG  CX>OC  4180-01-f 


UMI 


[Docket  No.  96E-0099] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  CEOAX^  Oral  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
CEDAX®  Oral  Suspension  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  appUcation  to  the 
Commissioner  of  Patents  and 
Trademarks,  Etepartment  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382, 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (hmnan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amoimt  of  extension 
an  apphcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  imtil  Ae  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  exeunple, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 


issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U,S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  CEDAX®  Oral 
Suspension  (ceftibuten  dihydrate). 
CEDAX®  Oral  Suspension  is  indicated 
for  the  treatment  of  individuals  with 
mild-to-moderate  infections  caused  by 
susceptible  strains  of  the  designated 
microorganisms  in  the  specific 
conditions:  Acute  Bacterial 
Exacerbations  of  Chronic  Bronchitis  due 
to  Haemophilus  influenzae  (including 
B-!actamase-producing  strains), 
Moraxelia  catarrhalis  (including  B- 
lactamase  producing  strains)  or 
Streptoccocus  pneumoniae  (penicillin- 
susceptible  strains  only).  Acute 
Bacterial  Otitis  Media  due  to 
Haemophilis  influenza  (including  B- 
lactamase  producing  strains),  Moraxelia 
catarrhalis  (including  B-lactamase 
producing  strains)  or  Streptococcus 
pyogenes,  or  Pharyngitis  and  Tonsillitis 
due  to  Streptococcus  pyogenes. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
CEDAX®  Oral  Suspension  (U.S.  Patent 
No.  4,634,697)  from  Schering-Plough 
Corp.  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  10,  1996,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  CED.AX®  Oral  Suspension 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
CEDAX®  Oral  Suspension  is  2,641  days. 
Of  this  time,  1,179  days  occurred  diuing 
the  testing  phase  of  the  regulatory 
review  period,  while  1.462  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates; 

1 .  The  date  an  exemption  under 
section  505(1}  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  28,  1988. 
The  apphcant  claims  September  29, 
1988,  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  September  28, 
1988,  which  was  30  days  after  FDA 
receipt  of  the  IND. 


Federal  Register    '  Vol.  61.  No.  167  /  Tuesday,  August  27,  1996  /  Notices 


44069 


2.  The  date  the  application  was 
initially  submitted  mth  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  December  20, 1991. 
FDA  has  verified  the  applicant's  claim 
that  the  new  drug  application  (NDA)  for 
CEDAX®  Oral  Suspension  (NDA  50- 
686)  was  initially  submitted  on 
December  20,  1991. 

3.  The  date  the  application  was 
approved:  December  20,  1995.  FDA  has 
verified  the  appUcant's  claim  that  NDA 
50-686  was  approved  on  December  20, 
1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  Octpber  28,  1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  24,  1997.  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must 

contain  sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857,  part  1, 
98th  Cong..  2d  sess.,  pp.  41-42,  1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16,  1996. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  96-21844  Filed  8-26-96;  8:45  am] 
BILUNO  CODE  4160-01-f 


[Docket  No.  96E-01 53] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ARIMIDEX^ 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ARIMIDEX®  and  is  pubUshing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  j.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Ehaig  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  apphcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  emd  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  hirnian  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ARIMIDEX® 


(anastrozole).  ARIMIDEX®  is  indicated 
for  the  treatment  of  advanced  breast 
cancer  in  postmenopausal  women  with 
disease  progression  following  tamoxifen 
therapy.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
apphcation  for  ARIMIDEX®  (U.S.  Patent 
No.  4,935,437)  from  Zeneca  Ltd.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eUgibility  for 
patent  term  restoration.  In  a  letter  dated 
May  28, 1996,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ARIMIDEX®  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regtilatory  review  period. 

FDA  has  oetermined  that  me 
appUcable  regulatory  review  period  for 
ARIMIDEX®  is  1,336  days.  Of  this  time, 
1,062  days  occurred  during  the  testing 
phase  of  the  regxdatory  review  period, 
while  274  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi-om  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  May  2,  1992.  The 
applicant  claims  May  1,  1992,  as  the 
date  the  investigational  new  drug 
apphcation  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  May  2,  1992, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  March  29, 1995.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  apphcation  (NDA)  for 
ARIMIDEX®  (NDA  20-541)  was 
initially  submitted  on  March  29, 1995. 

3.  The  date  the  application  was 
approved:  December  27,  1995.  FDA  has 
verified  the  appUcant's  claim  that  NDA 
20-541  was  approved  on  December  27, 
1995. 

This  determination  of  the  regulatory 
review  period  estabhshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  apphes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  565  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubUshed  is  incorrect  may, 
on  or  before  September  26, 1996,  submit 
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to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  Fpbmar>'  24,  1997,  for  a 
detemiinatioii  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  mvestigation.  (See  H.  Rept.  857, 
part  1 ,  98th  Cong.,  2d  sess.,  pp.  41—42, 
19H4.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  mav  be  seen  in  the 
Dockets  Management  Branch  between  9 
am  and  4  p.m.,  Monday  through 
Fnday 

Dated;  .August  16.  1996. 
Stuart  L.  Nightingale, 
Asscx:iate  Commissioner  for  Health  Affairs. 
[PR  Doc  96-21849  Filed  8-26-96;  8:45  am) 
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[Docket  No  96E-0100] 

Determination  of  Regulatory  Review 
Period  for  Purposed  of  Patent 
Extension;  CEDAX"^  Capsules 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTK3N:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
CED.AX*  Capsules  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  appUcation  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rorkville  MD  20857 

FOR  FURTHER  INFORMATION  CONTACT: 
Rrain  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
.administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
F'ru  e  C.ompetiiiuii  ,^nd  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 


and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
p>ermission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  CEDAX® 
Capsules  (ceftibuten  dihydrate). 
CEDAX®  Capsules  is  indicated  for  the 
treatment  of  individuals  with  mild-to- 
moderate  infections  cause  by 
susceptible  strains  of  the  designated 
microorganisms  in  the  specific 
conditions:  Acute  Bacterial 
Exacerbations  of  Chronic  Bronchitis  due 
to  Heamophilus  influenzae  (including 
B-lactamase-producing  strains). 
Moraxella  catarrhalis  (including  B- 
lactamase  producing  strains)  or 
Streptoccocus  pneumoniae  (penicillin- 
susceptible  strains  only).  Acute 
Bacterial  Otitis  Media  due  to  H. 
influenzae  (including  B-lactamase 
producing  strains),  M.  catarrhalis 
(including  B-lactamase  producing 
strains)  or  S.  pyogenes,  or  Pharyngitis 
and  Tonsillitis  due  to  S.  pyogenes. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
CEDAX*  Capsules  (U.S.  Patent  No. 
4,812,561)  firom  Schering-Plough  Corp. 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  latter  dated 


April  10.  1996.  FDA  advised  the  Patent 

and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  CEDAX*  Capsules 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatorv  review  period  for 
CEDAX*  Capsules  is  3.065  days.  Of  this 
time,  1 ,603  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1,462  days  occurred 
dunng  the  approval  phase.  These 
penods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  August  1,  1987.  "The 
apphcant  claims  August  2.  1987,  as  the 
date  the  investigational  new  drug 
apphcation  (IND)  became  effective. 
However.  FDA  records  indicate  that  the 
IND  effective  date  was  August  1.  1987, 
which  was  30  davs  after  FDA  receipt  on 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  December  20.  1991. 
FDA  has  verified  the  applicant's  claim 
that  the  new  drug  apphcation  (NDA)  for 
CEDAX«  Capsules  (NDA  50-685)  was 
initially  submitted  on  December  20, 
1991. 

3.  The  date  the  application  was 
approved:  December  20,  1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
50-685  was  approved  on  December  20, 
1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  902  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  28,  1996.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  24, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
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FDA  investigation.  (See  H   Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  15, 1996.    . 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  96-21851  Filed  &-26-96;  8:45  am] 
BILUNO  CODE  4160-ei-M 


Substance  Abuse  and  Mental  Healtn 
Services  Administration  (SAMHSAt 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
teleconference  meetings  of  SAMHSA's 
Special  Emphasis  Panel  II  and  Special 
Emphasis  Panel  I  in  August,  1996. 

A  summary  of  the  meetings  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  (301)443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contacts  for  the  meetings  listed 
below. 

The  Special  Emphasis  Panel  D 
meeting  will  include  the  review, 
discussion  emd  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)  (3).  (4),  and  (6) 
and  5  U.S.C.  App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  11. 

Panel:  Research  Utilization  h  Integration 
into  Substance  Abuse  Treatment. 

Meeting  Date:  August  27, 1996. 

Place:  Parklawn  Building,  Room  17-74, 
5600  Fishers  Lane,  Rockville,  MD  20852. 


Closed:  August  27,  1996,  2:00  p.m. -5:00 
p.m. 

Contact:  Katie  Baas,  Room  17-89, 
Parklawn  Building,  Telephone:  (301)443- 
0411  and  FAX:  (301)443-3437. 

The  Special  Emphasis  Panel  I  meeting  will 
include  the  review,  discussion  and 
evaluation  of  individual  grant  applications. 
These  discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  applications. 
Accordingly,  this  meeting  is  concerned  with 
matters  exempt  from  mandatory  disclosure  in 
Title  5  U.S.C  552b(c)(6)  and  5  U.S.C.  App.2. 
§  10(d). 

Committee  Name:  SAMHSA  S{)ecial 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  August  28, 1996 — 1:30  p.m.- 
3«)  p.m. 

Place:  Parklawn  Building,  Room  17-90, 
5600  Fishers  Lane,  Rockville,  MD  20852. 

Closed:  August  28, 1996 — 1:30  p.m.-3:00 
p.m. 

Contact:  Sandra  E.  Stephens,  Room  17-89, 
Parklawn  Building,  Telephone:  (301)  443- 
9915  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeUngs  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  Augut  21, 1996. 
Jeri  Lipov, 

Committee  Management  Officer,  SAMHSA. 
[FR  Doc.  96-21792  Filed  8-26-96;  8:45  am] 

StL.,ING  CODE  <:'S2-2ft-l» 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No,  FR-4070-N-02  and  FCi-s'OS 
N-02r 

Office  of  Administration;  Notice  of 
Submission  of  Pi-oposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research— HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  E)epartment  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  The  due  date  for  comments  is: 
September  3. 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name^and 
should  be  sent  to:  )oseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503 

FOR  FURTHER  iNFORItdATkOh  CONTACT: 
Jane  Karadbil,  Office  of  University 
Partnerships — telephone  (202)  708- 
1537.  This  is  not  a  toll-free  number. 
Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Karadbil. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  proposed  Notice  of  Fimding 
Availability  for  the  Hispanic-Serving 
Institutions  Work  Study  Program  (HSI- 
WSP).  HUD  seeks  to  implement  this 
initiative  as  soon  as  {>ossible. 

The  Hispanic-Serving  Institutions 
Work  Study  Program  provides  grants  to 
certain  institutions  of  higher  education 
(i.e.,  Hispanic-serving  community 
colleges)  to  assist  economically 
disadvantaged  and  minority  students 
who  participate  as  full-time  students 
participating  in  associate  degree 
programs  in  a  community  building 
academic  discipline.  Approximately  30 
grants  will  be  awarded  with  Fiscal  Year 
1996  funds. 

Submission  of  the  information 
required  imder  this  information 
collection  is  mandatory  in  order  to 
compete  for  and  receive  the  benefits  of 
the  program.  All  materials  submitted  are 
subject  to  the  Freedom  of  Information 
Act  and  can  be  disclosed  upon  request. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number.  The  OMB  control  number, 
when  assigned,  wall  be  announced  by  a 
separate  notice  in  the  Federal  Register. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  review  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The 
department  has  requested  emergency 
clearance  of  the  collection  of 
information,  as  described  below,  with 
approval  being  sought  by  August  28, 
1996: 

(1)  Title  of  the  information  collection 
proposal:  Application  Kit — Hispanic- 
Serving  Institutions  Work  Study 
ProOTam. 

(2)  Summary  of  the  collection  of 
information:  Each  application  for  HSI- 
WSP  would  be  required  to  submit 
current  information,  as  listed  below  as: 

1.  Transmittal  letter  signed  by  the 
Chief  Executive  Officer  of  the 
institution. 

2.  OMB  Standard  Forms  424 
(Application  for  Federal  Assistance), 
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Form  424B  (Non-Construction 
Assurances)  and  Budget. 

3.  Eligibility  of  degree  prograni{s). 

4  One-  to  two-page  executive 
summary  of  the  proposed  project. 

5.  Proposal  narrative  statement 
addressing  the  selection  factors  for 
award 

6.  Management/workplan. 

7  Resumes  of  key  faculty  and  staff. 

8  Budget  for  students. 

9.  Tuition  and  fee  schedule. 

10.  Assurance  regarding  application's 
financial  management  system. 

11   Drug-Free  Workplace 
Certification. 

12.  Certification  and  Disclosure 
Regarding  Payments  to  Influence 
f  ertain  Federal  Transactions. 

( 3 )  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  appropriately  aetermine  which 
Institutions  of  Higher  Education  should 
be  awarded  HSI-WSP  grants,  certain 
information  is  necessary  about  the 
applicants  plan  for  educating  and 
providing  work  placement  experiences 
for  the  students,  the  budget,  the 
management  of  the  project. 

l4j  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
coilec:tion  of  information: 

Respondents  will  be  public  and 
private  institutions  of  fcdgher  education. 
Grantees  will  also  be  expected  to 
prepare  and  submit  annual  monitoring 
reports. 

The  estimated  number  of  respondents 
submitting  applicatioils  is  89.  The 
proposed  frequency  of  the  response  to 
the  collection  of  information  is  one- 
time. The  application  need  only  be 
submitted  once.  The  estimated  number 
of  respondents  to  the  monitoring 
requirements  is  30. 

15)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  Burden 

Number  of  respondents:  89  for 
applicants;  30  for  monitoring 
requirements. 

Total  burden  hours:  40  hours  per 
respondent  for  applications);  11  hours  a 
year  per  respondent  for  monitoring 
requirements. 


Total  estimated  burden  hours:  4,130. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.Q  Chapter  35, 
as  amended. 

Dated:  August  20. 1996. 
David  S.  Christy. 

Director  of  IBM  Policy  and  Management 
Division. 

[PR  Doc.  96-21763  Filed  8-26-96;  8:45  am] 

BILUNQ  CODE  4210-01-M 

[Docket  No.  FR-4086-N-18] 

Office  of  Administration:  Submission 
for  0MB  Review:  Comment  Request 

agency:  Office  of  Administration,  HUD, 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Conmients  due  date:  September 
26, 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
recevied  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
fix)m  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


The  Notice  lists  the  following 

information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information.  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  July  18, 1996. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Construction 
Complaint/Request  for  Financial 
Assistance. 

Office:  Housing. 

OMB  Approval  Number:  2502-0047. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Form 
HUD-92556  will  provide  orderly 
processing  of  homeowmers  complaint 
items  that  the  builder  is  responsible  to 
correct.  The  form  will  also  determine 
eligibility  for  financial  assistance  for  the 
homeowners  and  will  identify  builders 
who  are  not  conforming  to  applicable 
standards. 

Form  Number:  HUD-92556. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-92556 


5,000 


1 


2.500 


Total  Estimated  Burden  Hours:  2,500. 

Status:  Reinstatement  without 
changes. 


Contact:  David  Dwyer,  HUD,  (202) 
708-2121,  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 


Dated:  July  18, 1996. 
[PR  Doc  96-21765  Filed  8-26-96;  8:45  am] 
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Office  of  Administratoon;  Submission 
for  0MB  Review;  Comment  Request 

[Docket  No  FR-4086-N-19] 

AGENCY:  Office  of  Admimstialion,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  reqiiirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  September 
26. 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  <X)NTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
;>  ;id"i:  t  :r  :.as  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  subniission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  offidal  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


\uthi.rity:  Section  3507  of  the  Paperwork 
Reaucnon  Act  of  1995,  44  U.S.C  35,  as- 
amended. 

Dated:  July  IS,  1996. 
David  S.  Cristy, 

Acting  Director,  Infonnation  Resources 
Management  Policy  and  Management 
Division 

Noticf--  of  SunniiSMi.::  ,it  t'r(.);)osed 
InfurTRrftion  Collection  to  t)MB 

Title  of  Proposal:  Section  8  Housing 
Assistance  Program  (HAP)  Contract,  Part 

n. 

Office:  Housing. 

OMB  Approval  Number:  2502-0409. 

Description  of  the  Need  for  the 
Infonnation  and  Its  Proposed  Use:  The 
HAP  Contract,  Part  II  is  the  legal 
dociunent  used  to  obUgate  Federal 
funds  and  to  commit  the  owner  to  HUD 
regulations  and  necessary  procedural 
requirements  governing  the  purpose  and 
use  of  these  funds. 

Form  Number:  HUD-52522-D. 

Respondents:  Business  or  Other  For- 
Profit,  Individuals  or  Households,  State, 
Local,  or  Tribal  Government,  and  Not- 
For-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


HUD-52522-D 


729 


3.56 


2,597 


Total  Estimated  Burden  Hours:  2,597. 

Status:  Reinstatement  with  changes. 

Contact:  Barbara  Hunter,  HUD,  (202) 
708-3944,  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

Dated:  July  18, 1996. 
(PR  Doc.  96-21766  Filed  8-26-96;  8:45  am] 

BILUNG  CODE  4210-01-M 


Office  of  Administration:  Submission 
*or  OMB  Review  Comment  Request 

fDocket  No.  FR--W)86-N-20] 

AGENCY:  Office  of  Administration,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  infonnation 
coiiection  requirement  described  beloW 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  September 
26, 1996. 


-d:=i ESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 

FOR  FURTHER   N^CHMA'^ION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


The  Noticf  Usts  the  followring 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
■  nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
fi^uently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  famihar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 


ISS 
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Dated:  July  23   I'l'Jt) 

David  S.  Cristv. 

Acting  Director,  Information  Resources 
Management  Policy  and  ^4a^agement 

Divisinn 

.Notice  of  Submission  of  Proposed 
Information  Collection  to  O.MB 

Title  of  Proposal:  Chicago  Housing 
.\uthoritv  Resident  Satisfaction  and 
.Management  Needs  Survey. 


Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
purpose  of  this  survey  is  to  assess  the 
Chicago  Housing  Authority  (CHA) 
residents'  perception  of  living 
conditions  in  the  developments  and 
their  satisfaction  with  CHA's  services. 
Data  collection  of  the  survey  will 
consist  of  an  initial  survey  and  a  one- 


year  follow-up  survey.  The  survey  will 
be  conducted  door-to-door  of 
approximately  1,175  residents. 

Form  Number:  None. 

Resporidents:  Individuals  or 
Households. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of 
respondets 


Frequency  of 

response 


Hours  per  re- 
sponse 


Burden  hours 


Surrey  .„.« 


1,175 


25 


588 


Total  Estimated  Burden  Hours:  588. 

Status:  New 

Contact:  Robert  Dalzell.  HUD.  (202) 
70&-4233,  Joseph  F.  Uckey,  Jr.,  OMB. 
(202) 395-7316. 

Dated:  July  23,  1996. 
[FR  Doc  9fr-21767  Filed  8-25-96:  8:45  ami 
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[Docket  No.  FR-^ttl  1  ~N  -031 

Office  of  the  Assistant  Secretary  tor 
Community  Planning  and 
Development;  NOFA  for  Technical 
Assistance  for  the  John  Heinz 
NeightX)rhood  Development  Program, 
Notice  of  Funding  Availability  for  FY 
1996;  Announcement  of  OMB  Approval 
Number 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  funding  availability 
for  FY  1996;  Announcement  of  OMB 
Approval  Number. 

SUIIMARY:  On  August  12. 1996  (61  FR 
4  !  Hfil.  the  Department  pubUshed  in  the 
Federal  Register,  a  Notice  of  Funding 
Availability  (NOFA)  that  announced  the 
availability  of  $132,978  for  technical 
assistance  funding  under  the  John  Heinz 
Neighborhood  Development  Program.  In 
the  SUPPLEMENTARY  INFORMATION  section. 
under  the    Paperwork  Reduction  Act 
Statement",  the  NOFA  stated  that 
"*   *   •,  the  OMB  control  number  will 
be  published  by  a  separate  notice  in  the 
Federal  Register."  The  purpose  of  the 
notice  Ks  to  armounce  the  OMB  approval 
number  to  the  NOFA. 
DATES:  Completed  appUcations  must  be 
submitted  no  later  than  4:30  p.m. 
Eastern  lime  on  September  11.  1996. 
HUD  reserves  the  right  to  extend  the 
deadline  date  through  notification  in  the 
Federal  Register.  In  the  interest  of 
fairness  to  all  competing  applicants,  an 
application  will  be  treated  as  inehgible 
for  consideration  if  it  is  not  physically 


received  by  the  deadline  date  and  hour. 
AppUcants  should  take  this  requirement 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
losing  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery 
related  problems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ophelia  H.  Wilson  or  Stella  Hall.  Office 
of  the  Deputy  Assistant  Secretary  for 
Grant  Programs,  Office  of  Community 
Plaiming  and  Development.  U.S. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Room  7220.  Washington.  DC  20410; 
telephone  (202)  708-2186.  (This  is  not 
a  toll-free  number.)  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  However,  written  inquiries 
are  preferred  and  may  be  mailed  or 
faxed  to:  (202)  708-3363. 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  OMB  Approval 
Number  for  the  NOFA  for  Technical 
Assistance  for  the  John  Heinz 
Neighborhood  Development  Program; 
Funding  Availability  for  Fiscal  Year 
1996.  pubUshed  in  the  Federal  Register 
on  August  12, 1996  at  61  FR  41936,  is 
2506-0158.  The  approval  number 
expires  on  November  11, 1996. 

Dated:  August  20, 1996. 
Candlle  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  96-21764  Filed  8-26-96;  8:45  ami 

BILLMQ  COOE  4210-29-M 


UMI 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-020-1 220-00;  Case  File  N2-19-96] 

Nevada;  Temporary  Closing  of  Certain 
Public  Lands  in  the  Winnemucca 
District  for  the  Management  of  the  Fall 
1996  Land  Speed  Record  Attempt 
Runs 

AGENCY:  Bureau  of  Land  Management 
(Interior). 

ACTION:  Temporary  closure  of  certain 
Public  Lands  m  Pershing  County  during 
high  speed  runs  conducted  by  certain 
organizations  in  September.  October 
and  November,  1996  .Access  and 
movement  would  be  temporarily  halted 
while  the  high  speed  vehicles  make 
their  runs  with  speeds  in  excess  of  100 
mph. 

SUPPLEMENTARY  INFORMATION:  Certain 
lands  in  the  Wiimemucca  District, 
Pershing  County,  Nevada,  would  be 
temporarily  closed  to  public  access  and 
movement  from  one-half  hour  before  to 
immediately  after  high  speed  rims  made 
on  the  playa  of  the  Black  Rock  Desert. 
These  runs  would  be  made  in  an 
attempt  to  break  the  current  land  speed 
record.  Since  any  movement  during 
such  high  speeds  have  a  tendency  to 
attract  the  attention  of  the  driver  of  the 
vehicle,  for  safety  considerations  all 
movement  needs  to  be  halted  during 
these  high  speed  runs.  That  individual's 
attention  needs  to  be  focused  on  the 
course  and  the  vehicle.  The  exact  time 
of  the  closures  would  depend  entirely 
on  when  the  runs  are  made.  Weather  or 
mechanical  conditions  may  prevent 
them  from  running  every  day  of  their 
permit. 

The  Winnemucca  Assistant  District 
Manager,  Nonrenewable  Resources,  is 
the  authorized  officer  for  this  event, 
permit  number  N2-19-96.  These 
temporary  closures  and  restrictions  are 
made  pursuant  to  43  CFR  8364.  The 
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public  lands  to  be  closed  are  those  on 
the  playa  of  the  Black  Rock  Desert 

The  following  public  lands 
administered  by  the  BLM  restricted  or 
closed  are  the  lands  of  the  playa  of  the 
Black  Rock  Desert  within  the  following 
townships:  T.  33.,  R.  24  E.;  T.  33V2  N., 
R.  24  E.;  T.  34  N..  R.  24  E.;  T.  33  N.,  R. 
25  E.;  T.  34  N.,  R.  25  E.;  T.  35  N.,  R.  25 
E.;  T.  35  Vz  N.,  T.  25  E.;  T.  34  N.,  R.  26 
E.;  T.  35  N.,  R.  26  E.;  T.  35^/?  N.,  R.  26 
E. 

The  lands  involved  are  located  in  the 
Mount  Diablo  Meridian  and  are  located 
northeast  and  east  of  Gerlach,  Nevada. 
They  are  within  Pershing  County.  All 
graded  roads  on  the  edge  of  the  desert 
but  not  on  the  actual  playa  are  not 
affected  by  this  closure  order.  A  map 
showing  the  route  of  the  course  is 
available  from  the  follovdng  BLM  office: 
Winnemucca  District  Office,  5100  East 
Winnemucca  Blvd.,  Winnemucca, 
Nevada.  89445,  (702)  623-1500. 

Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
Part  8364  may  be  subject  to  the 
penalties  provided  for  in  43  CFR  8360.7. 
FOR  FURTHER  INFORMATION.  CONTACT: 
Lynii  demons.  5100  East  Winnemucca 
Blvd.,  Winnemucca,  Nevada,  89445 
J702) 623-1500. 

Dated:  August  15,  1996. 
Ron  Wenker 

District  Manager,  Winnemucca 
(FR  Doc.  96-21842  Filed  8-25-96;  8:45  am] 

BILLING  CODE  MIO-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-94a-1 91 0-00-4677] 

Idaho:  Filing  of  Protraction  Diagrams 
in  Idaho 

The  protraction  diagrams  of  the 
following  described  unsurveyed 
townships,  all  in  Boise  Meridian,  Idaho, 
were  officially  filed  in  the  Idaho  State 
Office,  Bureau  of  Land  Management, 
Boise,  Idaho,  effective  9:00  a.m.  August 
14,  1996. 

T.  19  N..  R.  3  W.;  T.  23  N..  R.  2  W.; 
T.  24  N..  R.  2  W.;  T.  25  N..  R.  4  E.;  T. 
26  N.,  R.  4  E.;  T.  25  N.,  R.  5  E.;  T.  26 
N..  R.  5  E.;  T.  25  N..  R.  6  E.;  T.  26  N.. 
R.  6  E.;  T.  27  N.,  R.  4  E.;  T.  28  N.,  R. 
4  E.;  T.  27  N.,  R.  5  E.;  T.  28  N.,  R.  5  E.; 
T.  27  N.,  R.  6  E.;  T.  28  N,  R.  6  E.;  T. 
29  N..  R.  5  E.;  T.  30  N..  R.  5  E.;  T.  29 
N..  R.  6  E.;  T.  30  N.,  R.  6  E.;  T.  29  N.. 
R.  7  E.;  T,  30  N.,  R.  7  E.;  T.  23  N.,  R. 
7  E.;  T.  24  N.,  R  7  E.;  T.  23  N.,  R.  8  E.; 
T.  24  N.,  R.  8  E.;  T.  23  N.,  R  9  E.;  T. 
24N..R.  9E. 


The  preparation  of  these  diagrams 
was  requested  by  the  USDA  Forest 
Service,  Geometronics  Service  Center,  to 
support  its  mapping  program. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  OfficepBureau  of  Land 
Management.  3380  Americana  Terrace. 
Boise.  Idaho,  83706-2500. 

Dated:  August  14, 1996. 
Duane  £.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  96-21771  Filed  8-26-96;  8:45  am] 

BILUNG  CODE  4310-QG-M 


National  Park  Service 

Cape  Cod  National  Seashore, 
Massachusetts;  Environmental 
Assessment:  Interim  Pheasant 
Management  Program 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability  and 
Public  Comment  Period  for  the 
Environmental  Assessment,  Interim 
Pheasant  Management. 

SUMMARY:  In  accordance  with  the 
National  Environmental  PoUcy  Act  of 
1969  (NEPA  42  USC  4321  et.  seq.],  the 
National  Park  Service,  Cape  Cod 
National  Seashore,  announces  that  an 
Environmental  Assessment  (EA)  for  the 
Interim  Pheasant  Management  Program 
is  available  for  pubHc  review  and 
comment. 

The  pubUc  comment  period  is  from 
August  29,  1996  to  September  29,  1996. 
Interested  persons  may  review  the 
document  and  make  vnitten  comments 
to  the  Superintendent,  Cape  Cod 
National  Seashore,  Headquarters 
Building,  99  Marconi  Site  Road, 
Wellfleet,  Massachusetts  02667.  Written 
comments  and  visits  or  phone  inquiries 
by  interested  parties  will  be  accepted. 

The  EA  analyzes  the  impacts  of  two 
alternatives  for  an  interim  proposal  for 
the  research  and  management  of  the 
Ring-Necked  Pheasant  (Phasianus 
colchicus)  hunting  and  stocking 
program  at  Cape  Cod  National  Seashore. 
The  two  alternatives  include  a  no  action 
option  which  continues  current 
management,  and  a  two  year  research 
and  evaluation  alternative  to  assess 
impacts  to  native  resources  and  provide 
an  objective  evaluation  of  the  stocking 
and  hunting  program. 

Numerous  groups  interested  in  the 
issue  of  pheasant  management  have 
increasingly  questioned  or  requested 
review  or  changes  as  to  how  the  State 
of  Massachusetts  and  the  National  Park 
Service  manage  the  pheasant  hunting 
program.  Many  hunting  interests  have 


also  asked  that  the  program  be 
preser\'ed  and  allowed  to  continue 
within  the  seashore.  Currently,  Uttle  or 
no  data  exist  on  pheasant  survival, 
population,  movement  patterns,  harvest 
numbers,  and  impacts  the  release  may 
have  on  the  native  Seashore  ecosystems. 
Based  on  this  lack  of  data,  the  long 
history  of  pheasant  stocking  in  the 
Seashore,  and  policy  questions  that 
require  data  on  which  to  base  informed 
management  decisions,  the  EA  analyzes 
impacts  and  provides  for  public  review 
of  the  two  alternatives  to  initiate  an 
appropriate  research  and  management 
program. 

Copies  of  the  document  are  available 
at  the  address  Usted  above  or  by  calling 
Mike  Reynolds  at  (508)  349-3785  x216 
at  the  Seashore  Headquarters  for  copies, 
questions,  or  other  inquiries. 

Dated:  August  20, 1996. 
Maria  Burks, 

Superiontendent,  Cape  Cod  National 
Seashore. 
[FR  Doc.  96-21747  Filed  8-26-^96;  8:45  am] 

BIUJNQ  COOE  4310-7D-M 


Carlsbad  Cavems  Nationai  Park;  Final 
General  Management  Plan 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  availability  of  the 
Final  General  Management  Plan/ 
Environmental  Impact  Statement  for 
Carlsbad  C&vems  National  Park,  Eddy 
County.  New  Mexico. 

summary:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969  the  National  Park  Service 
announces  the  availability  of  the  Final 
General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  Carlsbad  Cavems  National  Park. 
The  Draft  General  Management  Plan/ 
Environmental  Impact  Statement  was  on 
public  review  from  November  15, 1995 
to  March  25. 1996.  A  public  open  house 
was  held  on  February  15, 1996.  to  soUcit 
public  comment  on  the  GMP /EIS. 
Twenty-nine  comment  letters  were 
received  from  agencies,  organizations, 
and  individuals.  The  National  Park 
Service's  responses  to  comments  on  the 
draft  plan  are  included  in  the  Final 
GMP/EIS. 

The  purpose  of  the  general 
management  plan  is  to  set  forth  the 
basic  management  philosophy  and  to 
provide  the  strategies  for  addressing 
issues  and  achieving  management 
objectives  over  the  next  10  to  15  years. 
The  Final  GMP/EIS  describes  and 
evaluates  three  alternatives  for  the 
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management  of  Carlsbad  Caverns 
National  Park. 

Alternative  1  (No  Action):  AJtemative 
1  des<:nbes  the  continuation  of  existing 
management  direction  at  the  park  as 
described  in  current  plans.  The  park 
would  provide  for  visitor  use  and 
respond  to  resource  management  issues 
and  concerns  as  tunding  allowed,  but  no 
ma|or  change  in  management  direction 
would  be  initiated. 

Alternative  2  Alternative  2  is  the 
proposed  action  and  National  Park 
Service  s  preferred  alternative.  It  would 
base  resource  management  and  visitor 
use  decisions  on  expanded  scientific 
research,  inventory,  and  monitoring. 
Information  would  be  gathered  about 
how  human  activities  and  facilities  are 
affecting  park  resources,  especially  cave 
resources  A  development  concept  plan 
would  be  undertaken  once  these  studies 
had  been  completed  to  determine  how 
to  reduce  or  eliminate  threats  to 
subsurface  resou.n:es,  with  measures 
possibly  ranging  from  infrastructure 
improvements  to  the  removal  of  certain 
facilities  Opportunities  for  visitors  to 
en)oy  and  learn  about  significant  park 
resources  would  be  increased,  special 
off-trail  tours  would  be  continued,  the 
feasibility  of  opening  Ogle  Cave  to  tours 
would  be  studied,  and  additional 
surface  trails  would  be  provided.  The 
visitor  center  would  be  remodeled  to  be 
more  efficient,  and  a  ranger  residence 
would  be  provided  near  Slaughter 
Canyon. 

Alternative  3:  Alternative  3  proposes 
the  removal  of  many  surface  functions 
and  facilities  above  the  cavern  within 
five  vears  to  ensure  the  protection  of 
subsurface  resources.  To  replace  these 
functions,  a  new  visitor  orientation/ 
transit  center  and  a  park  operations 
center  would  be  developed  at  the  base 
of  the  Guadalupe  escarpment.  Visitors 
would  use  a  shuttle  system  for  access  to 
'he  existing  visitor  center,  which  would 
be  modified  to  focus  on  interpretation 
and  essential  services.  Visitor  use  of  the 
cavern  would  be  monitored  and 
restricted  to  minimize  further  damage  to 
caw  resources,  and  no  special  off-trail 
tours  would  be  provided. 

The  environmental  impact  analysis 
indicates  that  alternatives  2  and  3 
would  better  protect  the  park's 
significant  resources  than  would 
alternative  1. 

DATES:  The  .30-dav  no  action  period  for 
review  of  the  Final  GMP/EIS  wrill  end 
on  September  27,  1996.  A  record  of 
decision  will  follow  the  no  action 
period 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Carlsbad  Caverns 
National  Park,  3225  National  parks 


Highway,  Carlsbad,  New  Mexico  88220. 
Telephone:  505-785-2232,  extension 
321. 

Dated:  August  10. 1996 
Joaqih  J.  Sovick, 

Acting  Superintendent,  Southwest  System 

Support  Office.  ^ 

(FR  Doc.  96-21803  Filed  8-26-96;  8:45  am] 

BILUNQ  COOE  4310-70-4I 


Pecos  National  Historical  Park.  Final 

General  Management  Plan/ 
Development  Concept  Plan/ 
Environmentai  impact  Statement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  the 
Final  General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Impact  Statement  for 
Pecos  National  Historical  PaA,  Santa  Fe 
and  San  Miguel  County,  New  Mexico. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  the 
Final  General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Impact  Statement  (GMP/ 
DCP/EIS)  for  Pecos  National  Historical 
Park,  New  Mexico. 

SUPPLEMENTARY  INFORMATION:  On  June 
27,  1990,  Congress  repealed  the  act  to 
establish  Pecos  National  Monument  and 
authorized  the  establishment  of  Pecos 
National  Historical  Park  to  include  the 
former  Pecos  National  Monument  and 
5,500  acres  of  the  Forked  Lightning 
Ranch.  On  November  8,  1990,  Congress 
expanded  Pecos  National  Historical 
Park  to  include  the  682  acre  Glorieta 
unit.  The  purpose  of  this  Final  GMP/ 
DCP/EIS  is  to  set  forth  the  basic 
management  philosophy  of  the  park  and 
the  overall  approaches  to  resource 
management,  visitor  use,  and  facility 
development  that  would  be 
implemented  over  the  next  10-15  years. 

This  Final  GMP/DCP/EIS  describes 
and  analyzes  alternatives  for  the  Pecos 
and  Glorieta  tmits  of  Pecos  National 
Historical  Park.  Proposed  action  and  no- 
action  ahematives  have  been  developed 
for  each  unit.  In  addition  to  the 
proposed  action  and  no-action 
alternatives,  two  additional  action 
alternatives  have  been  developed  for  the 
Pecos  unit  and  one  additional  action 
alternative  has  been  identified  for  the 
Glorieta  unit.  These  alternatives  propose 
future  management  and  use  options  for 
the  newly  established  Pecos  National 
Historical  Park.  Under  Pecos  Unit 
Alternative  A  (no  action)  present  use 
and  management  would  continue.  The 
primary  interpretive  focus  would 


continue  to  be  at  the  Pecos  Pueblo/ 
mission  ruins  complex,  and  no  new 
visitor  facilities  would  be  developed. 
Under  Pecos  Unit  Alternative  B  (the 
proposed  action)  two  visitor  staging 
areas  would  be  developed — the 
Fogelson  visitor  center  area  and 
Kozlowski's  Stage  Stop.  New  visitor 
facilities  would  include  trails  and 
trailheads  and  interpretive  exhibits. 
Under  Pecos  Unit  Alternative  C  three 
visitor  staging  areas  would  be 
developed — the  Fogelson  visitor  center, 
Kozlowski's  Stage  Stop,  and  the 
Gateway  overlook.  Staging  areas  and 
associated  facilities  would  have  easy 
vehicle  access.  Under  Pecos  Unit 
Alternative  D  visitors  would  enter  the 
park  from  the  south  and  a  new  visitor 
center  would  be  developed  at  the 
Gateway  overlook  area.  Other  visitor 
facilities  would  continue  to  be  provided 
at  Kozlowski's  Stage  Stop  and  the 
Fogelson  visitor  center.  Under  Glorieta 
unit  alternative  1  (no-action)  no  new 
facilities  would  be  provided.  Glorieta 
unit  alternative  2  (proposed  action) 
would  incorporate  a  staffed  visitor 
contact  facility  and  interpretive  trails 
and  exhibits  at  Pigeon's  Ranch  and  an 
exterior  interpretive  exhibit  at  a  pulloff 
overlooking  Caiioncito.  Glorieta  unit 
alternative  3  would  incorporate  the 
same  facilities  as  alternative  2;  however, 
the  staffed  contact  station  would  be  at 
a  different  location.  The  major  impact 
topics  assessed  for  the  proposals  and  the 
alternatives  are  cultural  and  natural 
resources  and  the  socioeconomic 
environment,  including  the  local 
economy  and  NPS  operations. 

This  Final  GMP/DCP/EIS  was 
prepared  in  order  to  evaluate  a  range  of 
alternatives  and  an  assessment  of 
impacts  of  these  alternatives.  This 
docimaent  was  on  public  review  for  60 
days  from  September  1 5  through 
November  17.  1995.  Responses  to  public 
comment  are  addresses  in  this  Final 
GMP/DCP/EIS. 

DATES:  This  Final  GMP/DCP/EIS  will  be 
available  for  public  review  until 
September  30.  1996  This  Final  GMP/ 
DCP/EIS  can  be  obtained  by  contacting 
Pecos  National  Historical  Park  at  505- 
757-6414, 

ADDRESSES:  Public  reading  copies  of  the 
Final  GMP/DCP/EIS  will  be  available  for 
review  at  the  following  locations:  Office 
of  Public  Affairs,  National  Park  Service, 
1849  C  Street,  NW.  Washington,  D.C. 
20240;  Department  of  Interior  Natural 
Resource  Library.  1849  C  Street,  NW, 
Washington,  D.C.  20240;  Pecos  National 
Historical  Park,  Highway  63,  Pecos, 
New  Mexico;  and  local  public  Ubraries. 
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Dated:  August  19.  1996. 
Joseph  J.  Sovick, 

Acting  !iupenntendent,  Southwest  System 
Support  Office. 

[FR  Dfx    96-21 802  Filed  8-26-96;  8:45  am) 
BILUNG  CODE  «31(>-7D-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  Iwfore 
August  21,  1996  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  critpna  for  evaluation  may  be 
for\%-ar(ied  *m  :ne  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
September  11.  1996. 
CatoI  D.  Shull. 

Keeper  of  the  Nationai  Register. 
ALABAMA 
Limestone  County 

Eddins,  Joel,  House,  Rt.  2,  approximately  .5 
mi.  NW  of  jet.  of  AL  53  and  Elkwood 
Section  Rd.,  Ardmore,  96001004. 

ARKANSAS 
FrarMin  County 

Altus  Well  Shed— Gazebo.  Jet.  of  N.  Franklin 
and  E.  Main  Sts.,  NW  comer,  Altus, 
96001005. 

INDIANA 
Allen  County 

New  York  Chicago  and  St.  Louis  Railroad 
Steam  Locomotive  No.  765, 15808 
Edgerton  Rd.,  New  Haven,  96001010. 

Hamilton  County 

Roberts  Chapel,  3102  E.  276th  St.,  Atlanta 
vicinity,  96001009. 

Marion  County 

Nurses'  Sunken  Garden  and  Convalescent 
Park,  Bounded  by  Michigan  St.,  Rotary 
Bldg.,  West  Dr.,  and  Union  Bldg., 
Indianapolis,  96001008. 

St.  Philip  Neri  Parish  Historic  District,  530 
and  550  N.  Rural  St.  and  545  N.  Eastern 
Ave.,  Indianapolis,  96001007. 

Porter  County 

Homer,  Imre  and  Maria,  House,  2  Merrivale 
Ave.,  Beverly  Shores,  96001006. 

KANSAS 

Marshal]  County 

St.  Bridget  Church,  RR  2, 6.5  mi.  N  of  Axtell, 
St.  Bridget  Township,  Axtell  vicinity, 
96001011. 

MISSOURI 
Boone  County 

Elkins,  Samuel  H.  and  Isabel  Smith,  House, 
315  N.  10th  St.,  Columbia,  96001012. 


OREGON 
Multnomah  County 

American  Can  Company  Complex,  2127  26th 

Ave.,  NW,  Portland,  96000996. 
Auto  Rest  Garage,  925—935  10th  Ave.,  SW, 

Portland,  96000997. 
Broadway  Building,  715  Morrison  St.,  SW, 

Portland,  96001000. 
Corbett  Brothers  Auto  Storage  Garage,  630 

Pine,  SW,  Portland,  96000999. 
Journal  Building,  806  Broadway,  SW, 

Portland.  96000995. 
Kress  Building,  638  5th  Ave.,  SW,  Portland, 

Liebes,  H.  and  Company,  Building,  625 

Broadway,  SW,  Portland,  96000993. 
Lumbermen's  Building,  333  5th  SL,  SW, 

Portland,  96000992. 
Mohawk  Building,  708—724  3rd  Ave.,  SW, 

Portland,  96001002. 
Morgan  Building,  720  Washington  St.,  SW. 

Portland,  96001003. 
Northwestern  National  Bank  Building,  621 

Morrison  St.,  SW,  Portland,  96001001. 
Public  Service  Building  and  Garage,  920  6th 

Ave..  SW,  Portland,  96000998. 

TENNESSEE 
Hamilton  County 

Chattanooga  National  Cemetery  (Civil  War 
Era  National  Cemeteries]  1200  Bailey 
Ave.,  Chattanooga,  96001013. 

TEXAS 
Dallas  County 

Buseh — Kirby  Building  (Boundary  Increase). 
1501—1509  Main  St..  Dallas,  96001015 

Fort  Bend  County 

Green,  Henry  G.  and  Annie  B.,  House,  .5  mi 
SE  of  jet.  of  old  US  59  and  TX  118. 
Kendleton,  96001016. 

Jeff  Davis  County 

Trueheart,  Henry  M.  and  Annie  V.,  House, 
Jet.  of  7th  St.  and  Court  Ave.,  Fort  Davis, 
96001014. 

WISCONSIN 
Lincoln  County 

First  Street  Bridge,  1st  St.  spanning  the 
Prairie  River,  Merrill,  96001017. 

Oconto  County 

Smyth  Road  Bridge,  Smyth  Rd.  over  North 
Branch  of  the  Oconto  River,  Lakewood, 
96001018. 

[FR  Doc.  96-21801  Filed  8-26-96;  8:45  am] 

BILUNG  CODE  4310-7(M> 


Bureau  o*  ReciamaT»on 

Request  For  Proposal  to  Lease  Lanas 
Near  Laughlin.  GlarK  Counry  Nevada 
to  Construct,  Manage,  Operate  and 
Maintain  Recreation  Facilities 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

action:  Notice  of  soUcitation  for 
proposals  from  quaUfied  parties  to  lease, 


construct,  manage,  operate  and  maintain 
areas  for  recreational  development. 

SUMMARY:  The  Bureau  of  Reclamation  is 
^.iciUng  proposals  from  quaUfied 
parties  to  lease  approximately  1,000 
acres  of  land  for  recreational 
development. 

ADDRESSES:  Interested  parties  should 
request  copies  of  the  Request  for 
Proposal  from  Ms.  Neva  Tandy,  Natural 
Resource  Specialist,  Natural  Resources 
Group,  Bureau  of  Reclamation,  Lower 
Ck)lorado  Region,  P.O.  Box  61470. 
Boulder  City,  Nevada  89006-1470, 
Telephone:  (702)  293-8521  or  FAX 
(702)  293-8146. 

FOR  FURTHER  INFORMATION  COffTACT: 
Neva  Tandy  at  (702]  293-8521. 
SUPPLEMENTARY  INFORM*ti:>, 

Reclamation's  Lower  uoioraao  Regional 
office  is  supervised  by  the  Regional 
Director,  Mr.  Robert  W.  Johnson,  and 
encompasses  projects  administered  by 
the  Grand  Canyon,  Phoenix,  Yimia,  and 
Southern  California  Area  offices. 
Hoover,  Davis  and  Parker  Dams  and 
appurtenant  works  are  administered  by 
the  Lower  Colorado  Dams  FaciUties 
office,  located  at  Hoover  Dam. 

A  Concession  Agreement  will  be 
negotiated  with  the  Concessionaire 
selected  imder  this  RFP.  The  Regional 
Director  is  the  authorizing  official  in 
this  action.  Prior  to  execution  of  an 
agreement  by  the  Regional  Director,  the 
agreement  will  be  reviewed  for  legal 
sufficiency  and  endorsement,  then 
signed  by  the  prospective  new 
Concessionaire. 

Dated:  August  16, 1996. 
William  E.  Rinne, 

Director,  Resource  Management  and 
Technical  Services. 

(FR  Doc.  96-21748  Filed  8-26-96;  8:45  am) 
WLUNQ  CODE  4310-M-P 


i-GENC*  f^'GK  INI 
DEVELOPMEMT 


ERNATiONAl. 


Not'Ce  0'  PjD'K:  mfcr-^atic  Cciiectinn 
Being  Reviewed  by  !^p  o  S   Acje^Cy  'o' 
international  DeveioDrr.eri.  P^opcs^c 
CoWectiC^s   Corr'^.erts  ReKjuestec 

SUMMARY:  U.S.  Agency  for  hitemational 
Development  (USAID),  is  making  efforts 
to  reduce  the  paperwork  burden.  AID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  are  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiHty;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Send  any  comments  on  these 
information  collections  on  or  before 
.^ugust  30,  1996. 

ADDRESSES:  Contact  Mary  Ann  Ball, 
Bureau  for  .Vlanagement,  Office  of 
.■\iiministrative  Services.  Information 
Support  Services  Division,  U.S.  Agency 
for  International  Development,  Room 
B930.  N.S  .  Washington,  D.C.,  (202) 
736—4743  or  via  e-mail 
VIABall@USAID.GOV 

SUPPLEMENTARY  INFORPKIATION: 

TitJe:  USAID  Acquisition  Regulations 
(AIDAR) — Information  Collection 
Elements. 

Form  No.:  USAID  1420-17,  Contractor 
Emplovee  Biographical  Data  Sheet. 

QMS  \o..  0412-0520. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  USAID  is  authorized  to 
maie  contracts  with  any  corporation, 
international  organization,  or  other  body 
of  persons  in  or  outside  of  the  United 
States  in  furtherance  of  the  purposes 
and  within  limitations  of  the  Foreign 
.\ssistance  Act  (FAA).  The  information 
collection  requirements  placed  on  the 
public  are  pubUshed  in  48  CFR  Chapter 
7,  and  include  such  items  as  the 
Contractor  Emplovee  Biographical  Data 
Sheet  and  Performance  &  Progress 
Reports  (AIDAR  752.7026).  These  are  all 
USAID  unique  procurement 
requirements.  The  preaward 
requirements  are  based  on  a  need  for 
prudent  management  in  the 
determination  that  an  offeror  either  has 
or  can  obtain  the  ability  to  competently 
manage  development  assistance 
programs  utilizing  pubUc  funds.  The 
requirements  for  information  collection 
requirements  during  the  post-award 
period  are  based  on  the  need  to 
administer  pubhc  funds  prudently. 

Annua/  Reporting  Burden: 

Nimaber  of  Respondents:  3526. 

Total  Annual  Responses:  92,250. 

Total  annual  hours  requested: 
314.014. 


UMI 


Dated:  August  9. 1996. 
Genease  E.  Pettigrew, 

Chief,  Information  Support  Services  Division, 
Office  of  Administrative  Services,  Bureau  of 
Management. 

(FR  Doc.  96-21770  Filed  8-26-96;  8:45  am] 
BtLUNG  COOE  tllfr-OI-M 


DEPARTMENT  OF  LABOR 

Office  o!  the  Secretary 
Submission  for  0MB  Review 

State  Unemployment  insurance  (Ul) 
Wage  Records  Quality  Project; 

Correction 

agency:  Bureau  of  Labor  Statistics, 
Labor. 

ACTION:  Correction. 

Summary:  This  notice  corrects  an  error 
m  tne  Office  of  the  Secretary's 
document  which  concerned  Bureau  of 
Labor  Statistics  information  collection 
requests.  In  notice  document  96-19658 
beginning  on  page  40452  in  the  issue  of 
Friday,  August  2, 1996,  make  the 
following  correction: 

On  page  40452  in  the  second  coliunn, 
the  frequency  was  previously  listed  as 
quarterly.  This  should  be  corrected  to 
read  one  time. 

Signed  at  Washington.  D.C.,  this  22d  day 
of  August,  1996. 

Peter  T.  Spolaricfa, 

Division  of  Management  Systems,  Bureau  of 
Labor  Statistics. 

[FR  Doc.  96-21838  Filed  8-26-96;  8:45  am) 
BILUNO  CODC  4S10-M-M 


Employment  ana  Training 
Administration 

rrA-W-32^60  and  TA-W-32.260B] 

Buster  Browr  Apparei  Inc.,  Garment 
Finishing  Department,  Chattanooga, 
Tennessee  and  Syiva,  North  Carolina; 
Amended  Certification  Regarding 
Engibtiity  to  Apply  tor  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
IDepartment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
24, 1996,  applicable  to  all  workers  of 
Buster  Brown  Apparel,  Inc., 
Chattanooga,  Tennessee.  The  notice  was 
published  in  the  Federal  Register  on 
May  17, 1996  (61  FR  24960). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 


have  occurred  at  Buster  Brown's 
production  facility  m  Sylva.  North 
Carolina,  The  workers  are  engaged  m 
employment  related  to  the  production  of 
children's  apparei. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Buster  Brown  Apparel  adversely 
affected  by  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  all  workers  at 
the  subject  firms'  location  m  Sylva, 
North  Carolina 

The  amended  notice  applicable  to 
TA-\V-32.260  is  hereby  issued  as 
follows: 

"All  workers  of  Buster  Brown  .Apparel, 
Inc.,  Garment  Finishing  Department 
Chattanooga.  Tennessee  [TA-32.260)  and 
Sylva,  North  Carolina  (TA-W-32,260B)  who 
become  totally  or  partially  separated  from 
employment  on  or  after  April  15,  1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  13th  day 
of  August  1996. 

Russell  T  Kile, 

Acting  Program  Manager,  Policy  and 
Reemplovment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc  96-21834  Filed  8-26-96:  8.-45  am) 
BIUJNQ  COOE  451 0-30-«« 

[TA-W-32,429] 

Cone  Mills  Corporation  Carlisle,  South 
Carolina;  Amended  Certification 
Regarding  Eligility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  .A.pply  for 
Worker  Adjustment  Assistance  on  July 
30,  1996,  applicable  to  all  workers  of 
Cone  Mills  Corporation,  Greensboro, 
North  Carolina.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department's 
worker  certification  incorrectly 
identified  the  affected  workers  as  being 
located  in  Greensboro,  North  Carolina, 
the  headquarters  of  Cone  Mills 
Corporation.  The  worker  separations 
took  place  at  the  subject  firm's  Carlisle 
Plant  in  Carlisle.  South  Carolina.  The 
workers  are  engaged  m  the  production 
of  printed  cloth/fabric.  The  company 
reports  that  no  worker  layoffs  have 
occurred  in  Greensboro,  North  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  those  workers 
of  Cone  Mills  Corporation,  adversely 
affected  by  imports.  Accordingly,  the 
Department  is  amending  the 
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certification  to  exclude  workers  at  the 
subject  firms'  headquarters  in 
Greensboro,  North  Carolina  and  include 
the  workers  at  the  Carlisle,  South 
Carolina  location. 

The  amended  notice  applicable  to 
TA-W-32,429  is  hereby  issued  as 
follows: 

"All  workers  of  Cone  Mills  Corporation, 
Carlisle,  South  Carolina,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  22,  1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  14th  day  of 
August  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  9fr-21832  Filed  8-26-96;  8:45  am] 
BUIMQ  COOE  4610-30-41 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a] 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eUgible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
shovnng  a  substantial  interest  in  the 

Appendix 

Petitions  Instituted  on  08/12/96 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  vmting  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
6, 1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
6, 1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  12th  day 
of  August,  1996. 
Rusaell  Kile. 

Acting  Program  Manager,  Policy  & 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 

Subject  firm  (pettkxiers) 

Locatkjn 

Date  of 
petitkxi 

Produot(s) 

32.624  

32.625  

32.626  

32  627  

Dura-Bona  Industries  (wkrs)  

Woodbridge  Group  (IBT) 

Devro-Teepak  iwkrs) 

ABS  Globai,  'rtc    fwkrs)  : 

Charming  Shoppes   wkrs) - 

Burlington  Resources  (Co.) 

Conocc  (Co.;  

Highspire,  PA  

Fairiess  Hills,  PA 

Columbta,  SC „ 

Deforest,  Wl  

07/29/96 
07I30/9& 
07/26/96 
07/27/96 
07/23/96 
07/30/96 
08/01/96 
07/30«6 
08A)1/96 
08A)196 
07/29/96 
07/30«6 
07/23/96 

06/20«6 
07/29«6 
07/30/96 
08/02/96 
07/29/96 
07/30«6 
07/29/96 

Coating  of  large  diameter  steel  pipes. 
Molds  and  finishes  urethane  foam. 
Meat  casings. 
Breeding  stock  (bulls). 

32.628  

32.629  

32.630  

Philadelphia,  PA „ _.. 

Englewood,  CO  „ 

Houston,  TX  „ 

Owasso,  OK  : 

Birmingham,  AL 

Hudson,  NC 

Buffalo  NY 

Cleveianc  OH  

Paterson  NJ  

Retail  store— ladies  apparel. 
Crude  oil  and  natural  gas. 
Crude  oil  and  natural  gas. 

32,631    

32,63?  

32.633  

32.634  

32.635  

32  636 

S  and  D  Creations  (wkrs) „ 

Liberty  ChikJrenswear  (Co.)  

Hdidav  Hosiery  (Go.)  

Trico  Products  Corp.  (UAW)  

Lamson  and  Sessions  (USWA)  

Columbia  "extiie  (UNIIb) 

Aeroquip  Corp.  (wkrs) 

Sterling  Boot  (EJL  mfg)  (wkrs) 

Soft  sculpture  items. 

Children's  jeans. 

Socks — men  and  ladies 

Windshield  wiper  systems  for  autos. 

Plastk;  conduits. 

Industrial  and  textile  fabric  for  gar- 

32 53' 
32  638 

Henderson,  KY  ..„„ „ 

Ft.  Worth,  TX 

MGnQdnnSUl,  Mo   ••■•■••••••••■•■•■••■•••••••••••• 

Lewisburg.  WV 

Oxtortl.  ME  - 

Dadeville.  AL 

WinnfieW,  LA 

ments. 
Injection  moulding. 
Cowboy  boots. 

32.639  

32.640  

32.641    

32.642  

32.643  

Magnetex  Manufacturing  (wkrs) 

British  United  Turkeys  (Co.) 

Robinson  Manufacturing  (wkrs)  

Springs/ Dundee  Bath  (Co.)  

LL.  Brewton  Lumber  Co.  (wtos)  

Light  fixtures. 
Turkey  hatching  eggs. 
Textiles. 
Woven  textiles. 
Lumber. 

[FR  Doc.  96-21836  Filed  8-26-96;  8:45  am] 

SILLING  COOE  «1&-;»-M 


|TA-W-3i,946  anc3  TA-W-31  946A1 

J  &  J  Lingerie  Company.  Glen  Falls, 
New  York  and  Glencratt  Lingerie.  Inc  . 
New  York  New  York;  Amended 
Certification  Regarding  Eligibility  tc 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 


Apply  for  Worker  Adjustment 
Assistance  on  March  12,  1996, 
applicable  to  all  workers  of  J  &  J 
Lingerie  Company  located  in  Glen  Falls, 
New  York  '^h'' notice  was  pubUshed  in 
the  Federai  Kt  i;;ster  on  March  25, 1996 
(61  FR  12101). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  worker 
certification.  Findings  show  that 
workers  of  the  parent  company  of  J  &  J 
Lingerie  Company  were  inadvertently 
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excluded  from  the  certification.  The 
Department  is  amending  the 
certification  to  include  workers  of 
Glencraft  Lingerie,  Inc.  located  in  New 
York,  New  York 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
I  &  ]  Lingene  company  adversely 
affected  by  imports, 

The  amended  notice  applicable  to 
TA-W-S  1,946  IS  hereby  issued  as 
follows: 

"All  workers  of !  *  I  Lingerie  Company, 
Glen  Falls.  New  York  fTA-W-31,946)  and 
Glencraft  Lingene.  Inc.,  New  York,  New  York 
(TA-W-3t,946A).  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  6  1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974   ' 

Signed  at  Washington,  DC  this  12th  day  of 
.August  1996 

Russell  T  Kile. 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-21833  Filed  &-26-96;  8:45  ami 
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[TA-W-31,031] 

Mahan  Western  Industries, 
Incorporated,  El  Paso,  Texas; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  i  19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Clertification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
14,  1995,  applicable  to  all  workers  of 
Mahan  Western  Industries, 
Incorporated,  a/k/a  Miller 
Manufacturing,  El  Paso,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  June  27.  19S5  (60  FR  33235). 

.At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subiect  firm  The 
company  reports  that  its  name  ha.s  been 
changed  to  Pnvate  Western  Brands,  Inc. 
Accordingly,  the  Department  is 
amending  the  certification  to  include  all 
workers  of  Pnvate  Western  Brands,  Inc., 
El  Paso.  Texas.  The  workers  are  engaged 
in  employment  related  to  the 
production  of  leather  western  boots. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
.Mahan  Western  Industries, 
Incorporated.  a/La  Miller 
Manufacturing  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
TA-VV-3 1.031  is  hereby  issued  as 

follows: 


"All  workers  on  Mahan  Western 
Industries,  Incorporated  a/k/a  Miller 
Manufacturing,  a/k/a  Private  Western  Brands, 
Inc.,  El  Paso,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  4,  1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  13th  day  of 
August  1996. 

RuaeU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc  96-21831  Filed  S-26-96;  8:45  am] 
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[TA-W-32,459  and  TA  W-32,459AI 

Warner's,  a  Division  of  Wamaco  Inc.; 
Dothan,  Alabama  and  Bartx>urville, 
Kentucky:  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273J  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Appiv  for 
Worker  Adjustment  Assistance  on  July 
11, 1996,  applicable  to  all  workers  of 
Warner's,  a  IMvision  of  Wamaco  located 
in  Dothan,  Alabama.  The  notice  was 
published  in  the  Federal  Register  on 
August  2,  1996  (61  FR  40454J. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Warner's 
manufacturing  facility  in  Barbourville, 
Kentucky.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
intimate  apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Warner's,  a  division  of  Wamaco, 
adversely  affected  by  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  include  all 
workers  at  the  subject  firms' 
Barbourville,  Kentucky  location. 

The  amended  notice  applicable  to 
TA-W-32,549  is  hereby  issued  as 
follows:        .  -         ■ 

"All  workers  of  Warner's,  a  Division  of 
Wamaco,  Dothan,  Alabama  {TA-W-32,459), 
and  Barbourville,  Kentucky  (TA-W- 
32,459A),  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
4, 1995  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 


Signed  at  Washington,  DC  this  l4th  day  of 
.^ugust  1996 

Russell  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Senices,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-21830  Filed  8-26-96;  8:45  am] 
BILUNO  COOe  4610-W-4M 

[TA-W-32,558] 

Warner's  of  Wamaco  Barbourville, 
Kentucky;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  15,  1996  in  response  to 
a  worker  petition  which  was  filed  June 
27,  1996  on  behalf  of  workers  at 
Warner's  of  Wamaco,  Barbourville, 
Kentucky  {TA-W-32,558). 

The  petitioning  group  of  workers  are 
covered  imder  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-32,459A).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.,  this  14th  day 

of  .August  1996 

Russell  T.  Kile. 

Acting  Program  .Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc  96-21835  Filed  8-26-96;  8:45  am] 
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Notice  of  Change  in  Status  of 
Extended  Benefit  (EB)  Periods  for  the 
State  of  Alaska. 

This  notice  announces  changes  in 
benefit  period  eUgibility  under  the  EB 
Program  for  the  State  of  Alaska. 
SUMMARY:  The  following  changes  have 
occurred  since  the  publication  of  the 
last  notice  regarding  States'  EB  status: 

•  Julys,  1996— Alaska's  13-week 
insured  unemployment  rate  for  the 
week  ending  June  15,  1996  fell  below 
6.0  percent  and  was  less  than  120 
percent  of  the  average  for  the 
corresponding  period  for  the  prior  two 
years,  causing  Alaska  to  trigger  "off  EB 
effective  luly  6.  1996 

Information  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
.\cx  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  US.  Department  of  Labor. 
In  the  case  of  a  State  beginning  an  EB 
period,  the  State  employment  security 
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agency  will  furnish  a  written  notice  of 
potential  entitlement  to  each  individual 
who  has  exhausted  all  rights  to  regular 
benefits  and  is  potentially  eligible  for 
Extended  Benefits  (20  CFR  615.12(c)(1)). 
hi  the  case  of  a  State  ending  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  informing  him/her  of 
the  EB  period  and  its  effect  on  the 
individual's  right  to  Extended  Benefits 
(20  CFR  615.13(c)(4)). 

Persons  who  believe  they  may  be 
entitled  to  ExtendS8  Benefits,  or  who 
wish  to  inquire  about  their  rights  under 
the  programs,  should  contact  the  nearest 
State  employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC,  on  August  19th, 
1996 

Timothy  M.  Bamicle, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

(PR  Doc.  96-21837  Filed  8-26-96;  8:45  am] 
BILUNQ  CODE  451&-3(Ml« 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  96-64; 
Exemption  Application  No  D-10063,  et  al.] 

Grant  of  Individual  Exemptions; 
Society  National  Bank;  KeyTrust 
Company  of  Ohio;  Society  Asset 
Management,  Inc;  and  KeyCorp,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  docmnent  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  appUcation  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 


held  (where  appropriate).  The 
appUcants  have  represented  that  they 
have  comphed  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible'; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Society  National  Bank;  KeyTrust 
Company  of  Ohio;  Society  Asset 
Management,  Inc;  and  KeyCorp  Located 
in  Cleveland,  Ohio 

[Prohibited  Transaction  Exemption  96-64; 
Application  No.  D-100631 

SECTION  I— Exemption  for  In-Kind 
Transfer  of  CIF  Assets 

The  restrictions  of  section  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  December  1, 1993, 
to  the  in-kind  transfer  of  assets  of  plans 
for  which  Society  National  Bank, 
KeyTrust  Company  of  Ohio,  N.A., 
Society  Asset  Management,  Inc.,  and 
KeyCorp  or  an  affiliate  (collectively,  the 
Bank)  serves  as  a  fiduciarv  (the  Client 
Plans),  other  than  plans  established  and 
maintained  by  the  Bank,  that  are  held  in 
certain  collective  investment  fimds 
maintained  by  the  Bank  (the  CIFs),  in 
exchange  for  shares  of  The  Victory 
Portfohos  (collectively,  the  Funds),  an 
open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (the  1940  Act),  for 
which  the  Bank  acts  as  an  investment 
adviser  as  well  as  a  custodian,  sub- 
admini^;Eator,  and/or  shareholder 
^en^tcflftg^^igent,  or  provides  some  other 


"secondary  service"  as  defined  in 
Section  IV(h),  in  connection  with  the 
termination  of  such  CIFs,  provided  that 
the  following  conditions  and  the  general 
conditions  of  Section  III  below  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  the  Client  Plans  in 
connection  with  the  purchase  of  Fund 
shares  through  the  in-kind  transfer  of 
CIF  assets  and  no  redemption  fees  are 
paid  in  cormection  vdth  the  sale  of  such 
shares  by  the  Client  Plans  to  the  Funds. 

(b)  All  or  a  pro  rata  portion  of  the 
assets  of  a  CIF  are  transferred  to  a  Fund 
in  exchange  for  shares  of  such  Fund. 

(c)  Each  Client  Plan  receives  shares  of 
a  Fund  which  have  a  total  net  asset 
value  that  is  equal  to  the  value  of  the 
CUent  Plan's  pro  rata  share  of  the  assets 
of  the  CIF  on  the  date  of  the  transfer, 
based  on  the  current  market  value  of  the 
CIF's  assets,  as  determined  in  a  single 
valuation  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day.  using  independent  sources  in 
accordance  with  Rule  17a-7(b)  of  the 
Securities  and  Exchange  Commission 
(SEC)  under  the  1940  Act  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  1 7a-7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  market  price  cannot  be  obtained 
by  reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  ♦Jie  weekend  of  the  CIF 
transfers,  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank. 

(d)  A  second  fiduciary  who  is 
independent  of  and  unrelated  to  the 
Bank  (the  Second  Fiduciary)  receives 
advance  written  notice  of  the  in-kind 
transfer  of  assets  of  the  CIFs  and  full 
written  disclosure  of  information 
concerning  the  Funds,  including: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  defined  in 
Section  IV(h),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Funds,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 

(3)  The  reasons  why  the  Bank 
considers  investing  in  the  Fund  is  an 
appropriate  investment  decision  for  the 
Client  Plan; 
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(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Ghent  Plan  may  be  invested  in  a  Fund, 
and,  if  so,  the  nature  of  such  limitations; 
and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/ or  a  copy  of  the  final 
exemption,  once  such  documents  are 
published  in  the  Federal  Register. 

(e)  After  consideration  of  tne 
foregoing  information,  the  Second 
Fiduciary  authorizes  in  writing  the  in- 
kind  transfer  of  the  Client  Flan's  GIF 
assets  to  a  corresponding  Fund  in 
exchange  for  shares  of  the  Fimd. 

(f)  For  all  in-kind  transfers  of  GIF 
assets  to  a  Fund  following  March  5, 
1996.  the  date  of  publication  in  the 
Federal  Register  for  the  proposal  of  this 
exemption  the  Bank  sends  by  regular 
mail  to  each  affected  Client  Plan  the 
following  information: 

(1)  Wimin  30  days  after  completion  of 
the  transaction,  a  written  confirmation 
containing: 

(i)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4); 

(ii)  The  price  of  each  such  security 
involved  in  the  transaction; 

(iii)  The  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  securities; 
and 

(2)  Within  90  days  after  completion  of 
each  in-kind  transfer,  a  written 
confirmation  containing: 

(i)  The  number  of  GIF  units  held  by 
the  Ghent  Plan  immediately  before  the 
transfer,  the  related  per  imit  value,  and 
the  total  dollar  amount  of  such  GIF 
units;  and 

(ii)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
following  the  transfer,  the  related  per 
share  net  asset  value,  and  the  total 
dollar  amount  of  such  shares. 

(g)  The  conditions  set  forth  in 
paragraphs  (e),  (f)  and  (n}  of  Section  II 
below  are  satisfied. 

Section  II — Exemption  for  Receipt  of 
Fees 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  fi-om  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  October  1, 1995  to: 
(1)  the  receipt  of  fees  by  the  Bank  from 
the  Funds  for  acting  as  an  investment 
adviser  to  the  Funds  in  connection  with 
the  investment  by  the  Ghent  Plans  in 
shares  of  the  Fimds;  and  (2)  the  receipt 
and  retention  of  fees  by  the  Bank  from 
the  Fimds  for  acting  as  custodian,  sub- 


administrator  and  shareholder  servicing 
agent  to  the  Funds,  as  well  as  for 
providing  any  other  services  to  the 
Funds  which  are  not  investment 
advisory  services  (i.e.  "secondary 
services"),  in  coimection  with  the 
investment  by  the  Client  Plans  in  shares 
of  the  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  of  Section  UI  are  met: 

(a)  No  sales  conunissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Ghent  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
IV(e),  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  The  Bank,  including  any  officer  or 
director  of  the  Bank,  does  not  purchase 
or  sell  shares  of  the  Fujids  from  or  to 
any  Client  Plan. 

fd)  Each  Ghent  Plan  receives  a  credit, 
either  through  cash  or  the  purchase  of 
additional  shares  of  the  Funds  pursuant 
to  an  aimual  election  made  by  the  Ghent 
Plan,  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Funds  by  the 
Bank  for  investment  advisory  services, 
including  any  investment  advisory  fees 
paid  by  the  Bank  to  third  party  sub- 
advisors,  within  no  more  than  one 
business  day  of  the  receipt  of  such  fees 
by  the  Bank. 

(e)  For  each  Ghent  Plan,  the  combined 
total  of  all  fees  received  by  the  Bank  for 
the  provision  of  services  to  the  Ghent 
Plan,  and  in  connection  with  the 
provision  of  services  to  the  Funds  in 
which  the  Client  Plan  may  invest,  is  not 
in  excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act.' 

(f)  The  Bank  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  imder 
the  1940  Act  in  connection  with  the 
transactions. 


*  In  addition,  the  Department  notes  that  Section 
404(a)  of  the  Act  requires,  among  other  things,  that 
a  fiduciary  of  a  plan^ct  prudently,  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries, 
and  for  the  exclusive  purpose  of  providing  benefits 
to  participants  and  beneRciaries  when  maldng 
investment  decisions  on  behalf  of  a  plan.  Thus,  the 
Department  believes  that  the  Bank  should  ensure, 
prior  to  any  investments  made  by  a  Client  Plan  for 
which  it  acts  as  a  trustee  or  investment  manager, 
that  all  fees  paid  by  the  Funds,  including  fees  paid 
to  parties  unrelated  to  the  Bank  and  its  affiliates, 
are  reasonable.  In  this  regard,  the  Department  is 
providing  no  opinion  as  to  whether  the  total  fees 
to  be  paid  by  a  Client  Plan  to  the  Bank,  its  affiliates, 
and  third  parties  under  the  arrangements  described 
herein  would  be  either  reasonable  or  in  the  best 
interests  of  the  participants  and  beneflciaries  of  the 
Client  Plans. 


(gj  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  the  Bank. 

(h)  The  Second  Fiduciary  receives,  in 
advance  of  any  initial  investment  by  the 
Client  Plan  in  a  Fund,  full  and  detailed 
wTitten  disclosure  of  information 
concerning  the  Funds,  including  but  not 
limited  to: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Flan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  jjr  similar  services, 
any  secondary  services  as  defined  in 
Section  IV(h].  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Funds,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 

(3)  The  reasons  why  the  Bank  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Flan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  the 
Funds,  and  if  so,  the  nature  of  such 
hmitations:  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  once  such  documents  are 
published  in  the  Federal  Register, 

(i)  After  consideration  of  the 
information  described  above  in 
paragraph  (h),  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  each 
particular  Fund,  the  fees  to  be  paid  by 
Such  Funds  to  the  Bank,  and  the 
purchase  of  additional  shares  of  a  Fund 
by  the  Client  Plan  with  the  fees  credited 
to  the  Client  Plan  by  the  Bank. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  the  Bank 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  shall  be 
terminable  at  will  by  the  Ghent  Plan, 
vyrithout  penalty  to  the  Ghent  Plan,  upon 
receipt  by  the  Bank  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually;  provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary  pursuant  to  this 
paragraph  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (1)  below,  except 
to  the  extent  required  by  such  paragraph 
in  order  to  disclose  an  additional 
service  or  fee  increase.  The  instructions 


UMI 


Federal  Register  /  Vol.  61,  No.  167  /  Tuesday,  August  27.  1996  /  Notices 


44083 


for  the  Termination  Form  must  include 
the  following  information: 

(1)  The  authorization  is  tenninable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  from  the  Second 
Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  the  Bank  to  engage  in 
the  transactions  described  in  paragraph 
(i)  on  behalf  of  the  Chent  Plan. 

[k)  The  Second  Fiduciary  of  each 
Client  Plan  invested  in  a  particular 
Fund  receives  full  written  disclosure,  in 
a  statement  separate  from  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  the  Bank  to 
the  Funds  for  secondary  services  (as  ., 
defined  in  Section  rV(h)  below)  at  least 
30  days  prior  to  the  effective  date  of 
such  increase,  accompanied  by  a  copy 
of  the  Termination  Form,  and  receives 
full  written  disclosure  in  a  Fund 
prospectus  or  otherv^se  of  any  increases 
in  the  rates  of  fees  charged  by  the  Bank 
to  the  Funds  for  investment  advisory 
services  even  though  such  fees  will  be 
credited  as  required  by  paragraph  (d) 
above. 

(1)  In  the  event  that  the  Bank  provides 
an  additional  secondary  service  to  a 
Fund  for  which  a  fee  is  charged  or  there 
is  an  increase  in  the  amount  of  fees  paid 
by  the  Funds  to  the  Bank  for  any 
secondary  services  resulting  from  a 
decrease  in  the  number  or  kind  of 
services  performed  by  the  Bank  for  such 
fees  in  connection  with  a  previously 
authorized  secondary  service,  the  Bank 
will,  at  least  thirty  days  in  advance  of 
the  implementation  of  such  additional 
service  or  fee  increase,  provide  written 
notice  to  the  Second  Fiduciary 
explaining  the  nature  and  the  amount  of 
the  additional  service  for  which  a  fee 
will  bfe  charged  or  the  nature  and 
amount  of  the  increase  in  fees  of  the 
affected  Fimd.  Such  notice  shall  be 
accompanied  by  the  Termination  Form, 
as  defined  in  Section  IV(i)  below. 

(m)  On  an  annual  basis,  the  Bank 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and,  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  information  for 
such  Funds  which  contains  a 
description  of  all  fees  paid  by  the  Fimds 
to  the  Bank; 

(2)  A  copy  of  the  aimual  financial 
disclosure  report  of  the  Funds  in  which 
such  Client  Plan  is  invested  which 
includes  information  about  the  Fund 
portfolios  as  well  as  audit  findings  of  an 
independent  auditor  vdthin  60  days  of 
the  preparation  of  the  report;  and 


(3)  Oral  or  vmtten  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(n)  All  dealings  between  the  CUent 
Plans  and  the  Fimds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  wath  other  shareholders  of  the 
Funds. 

Section  III— General  Conditions 

(a)  The  Bank  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (b)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  vfill  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  Bank,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  the  Bank 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below. 

(b)  (1)  Except  as  provided  in 
paragraph  (b)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  and 
(b)  of  the  Act,  the  records  referred  to  in 
paragraph  (a)  are  unconditionally 
available  at  their  customary  location  for 
examination  diulng  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(l)(ii]  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV — Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "Bank"  includes  Society 
National  Bank,  Key  Trust  Company  of 
Ohio,  Society  Asset  Management,  Inc., 
KeyCorp  and  any  affiliate  thereof  as 
defined  belcw  in  paragraph  (b)(1)  of  this 
section. 

(b)  An  "affiliate"  of  a  person  includes: 
(1)  Any  person  directly  or  indirectly 

through  one  or  more  intermediaries, 


controlling,  controlled  by,  or  under 
common  control  wath  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  Victory  Portfolios,  or  any 
other  diversified  open-end  investment 
company  or  comp>anies  registered  under 
the  1940  Act  for  which  the  Bank  serves 
as  an  investment  adviser  and  may  also 
serve  as  a  custodian,  shareholder 
servicing  agent,  transfer  agent  or 
provide  some  other  "secondary  service" 
(as  defined  below  in  paragraph  (h)  of 
this  Section)  which  has  been  approved 
by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfoho  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  uiu^lated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
imrelated  to  the  Bank  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  the  Bank  (or  is 
a  relative  of  such  persons)  or  any 
affiliate  thereof; 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  cormection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner, 
employee  of  the  Bank  (or  relative  of 
such  persons),  or  affiliate  thereof,  is  a 
director  of  such  Second  Fiduciary,  and 
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if  he  or  she  abstains  from  participation 
in  (i)  the  choice  of  the  Client  Plan's 
investment  advi.ser.  (ii)  the  approval  of 
any  such  purchase  or  sale  between  the 
Client  Plan  and  the  Funds,  and  (iii)  the 
approval  of  any  change  in  fees  chsirged 
to  or  paid  by  the  Client  Plan  in 
connection  with  any  of  the  transactions 
described  in  Sections  I  and  II  above, 
then  paragraph  (gj(2)  of  this  section 
shall  not  apply. 

(h)  The  term  "secondary  service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  the  Bank  to  the  Funds.  For 
purposes  of  this  exemption,  the  term 

secor^darv  service"  will  include 
securities  lending  services  provided  by 
the  Bank  to  the  Funds,  but  will  not 
include  anv  brokerage  services  provided 
to  the  Funtis  by  the  Bemk  for  the 
execution  of  securities  transactions 
engaged  in  by  the  Fluids. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (j) 
of  .Section  II.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Chent  Plan  and 
to  notify  the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  CUent  Plan 
requesting  such  termination  within  one 
business  dav  following  receipt  by  the 
Bank  of  the  form,  provided  that  if.  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  sale  cannot  be  executed 
within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  1, 1993,  for  the 
transactions  described  in  Section  I 
above,  and  October  1,  1995,  for  the 
transactions  described  in  Section  II 
above. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
[^apartment's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  5,  1996,  at  61  FR  8674. 
NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  u.  was  unable 
to  notify  interested  persons  within  the 
lime  period  specified  in  the  Federal 
Register  notice  published  on  March  5. 
1996.  The  apphcant  states  that 
interested  persons  were  notified,  in  the 
manner  agreed  upon  between  the 
applicant  and  the  Department,  by  June 
30. 1996.  Interested  persons  were 
advised  that  they  had  until  July  31, 1996 


to  comment  or  request  a  hearing  on  the 
proposed  exemption.  No  written 
comments  or  requests  for  a  hearing  were 
received  by  the  Department. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-6194.  (This  is  not 
a  toll-free  number.) 

Bill  Ussery  Motors,  Inc.  Fourth 
Amended  and  Restated  Profit  Sharing 
Plan  and  Trust  (the  Plan)  Located  m 
Coral  Gables.  Florida 

[Prohibited  Transaction  Exemption  96-65; 
Exemption  Application  No.  D-10146J 


Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fix)m  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  of  certain  real  property 
(the  Property)  by  the  Plan  to  Mr.  John 
C.  Brockway,  the  sole  shareholder  of  the 
sponsoring  employer  and  a  party  in 
interest  with  respect  to  the  Plan; 
provided  that  (1)  the  Sale  is  a  one-time 
transaction  for  cash;  (2)  the  Plan  does 
not  experience  any  loss  nor  incur  any 
expenses  from  the  transaction;  and  (3) 
the  Plan  receives  as  consideration  from 
the  Sale  the  greater  of  either  (a)  the  fair 
market  value  of  the  property  as 
determined  by  a  quaUfied,  independent 
appraiser  on  the  date  of  the  Sale,  or  (b) 
an  amoimt  equal  to  the  appraised  fair 
market  value  as  determined  on 
December  31, 1994. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
21. 1996,  at  61  FR  31954. 

COMMENTS:  The  Department  received 
one  written  comment  requesting  that  the 
purchaser  of  the  Property  be  changed 
from  Bill  Ussery  Motors,  Inc.  (the 
Employer),  the  sponsoring  employer 
and  a  party  in  interest  to  Mr.  John  C. 
Brockway,  the  sole  shareholder  of  the 
Employer  and  its  Chief  Executive 
Officer,  and  a  party  in  interest. 
Accordingly,  after  giving  full 
consideration  to  the  request  and  the* 
entire  record,  the  Department  has 
determined  to  change  the  designation  of 
the  purchaser  of  the  Property  as 
requested  and  to  grant  the  exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 
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Hach  Company  401(k)  Profit  Sharing 
Plan  (the  Plan)  Located  in  Loveland,  CO 

(Prohibited  Transaction  Exemption  96-66; 
ExempUon  Application  No.  0-10203] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  05)12)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  by  the  Plan  of  Group 
Annuity  Contract  No.  5000008  (the 
GAC)  issued  by  Anchor  National  Life 
Insurance  Company,  located  in  Los 
Angeles,  California,  to  Hach  Company, 
a  party  in  interest  with  respect  to  the 
Plan." 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  sale  is  a  one-time  transaction 
for  cash. 

(b)  The  Plan  does  not  experience  any 
losses  or  incur  any  expenses  in 
connection  with  the  transaction. 

(c)  The  Plan  receives  as  consideration 
an  amount  that  is  equal  to  the  fair 
market  value  of  the  GAC  as  of  the  date 
of  the  sale 

(d)  The  trustees  of  the  Plan  have 
determined  that  the  proposed 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  Jime 
21.  1996  at  61  FR  31955. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ian  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Cablevision  Industries  Corporation 
Profit  Sharing  Plan  (the  Plan)  Located 
in  New  York,  New  York 

[Prohibited  Transaction  Exemption  96-67; 
Exemption  Application  No.  D-10233] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 

sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
purchase  from  the  Plan  by  Cablevision 
Industries  Corporation  (the  Employer), 
the  sponsor  of  the  Plan,  of  the  Plan's 
entire  remaining  interest  (the  Surviving 
Claim)  in  guaranteed  investment 
contract  number  GCNG8690011A  issued 
by  the  Executive  Life  Insiu-ance 
Company;  provided  that  the  following 
conditions  are  satisfied: 
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(A)  All  terms  and  conditions  of  the 

transaction  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(Bj  The  Plan  receives  a  cash  purchase 
price  which  is  no  less  than  the  greater 
of  (1)  the  fair  market  value  of  the 
Surviving  Claim  as  of  the  sale  date,  or 
(2)  the  Plan's  principal  investment 
attributable  to  the  Surviving  Claim  plus 
interest  through  the  purchase  date  at  the 
Contract  Rate  (as  defined  in  the  Notice 
of  Proposed  Lxemption);  and 

(C)  In  the  event  th^  Employer 
subsequently  receives  payments  with 
respect  to  the  Surviving  Claim  from  any 
source  in  excess  of  the  purchase  price 
paid  to  Plan,  such  excess  will  be  paid 
to  the  Plan. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  June  17,  1996. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
4.  1996  at  61  PR  28242 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  VVillett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Hoechst  Marion  Roussel,  Inc.  Matching 
Contribution  Plan  (the  Plan)  Located  in 
Kansas  City.  Missouri 

[Prohibited  Transaction  Exemption  96-68; 
Exemption  Application  No.  I>-10242l 

Exemption 

The  restrictions  of  sections  406(a), 
406(h)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
continuing  guarantee  by  Hoechst 
Marion  Roussel,  Inc.  (the  Corporation) 
of  a  loan  made  to  the  Marion  Merrell 
Dow  Inc.  Associate  Stock  Ownership 
Plan  (the  Plan),  provided  the  following 
conditions  are  satisfied:  a)  the 
transaction  is  a  continuation  of  a 
guarantee  that  was  statutorily  exempt  at 
the  time  it  was  entered  into;  and  b)  the 
transaction  requires  an  exemption 
because  of  an  independent  transaction 
involving  the  Plan's  sponsor  as  a 
corporate  entity. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
21,  1996  at  61  FR  31956. 
EFFECTIVE  DATE:  This  exemption  is 
effective  from  July  18, 1995  to  August  2, 
2005 

WRrrTEN  COMMENTS  AND  HEARING 
REQUESTS:  The  only  written  comment 


received  by  the  Department  was 
submitted  by  the  applicant  to  correct  an 
erroneous  representation  in  the  notice  of 
proposed  exemption.  The  applicant  had 
represented  that  German  companies  do 
not  maintain  stock  plans  since,  under 
German  law,  companies  are  not  legally 
permitted  to  purchase  their  own  stock. 
The  applicant  states  in  its  conunent 
letter  that  it  has  recently  come  to  the 
applicant's  attention  that  in  certain 
cases  some  German  corporations  have 
introduced  stock  plans  to  compensate 
their  German  employees.  The  applicant 
also  represents  that  this  does  not  change 
the  fact  that  Hoechst  AG,  the  German 
corporation  of  which  the  Corporation  is 
an  indirect  wholly  owned  subsidiary, 
does  not  wish  to  have  any  of  its  equity 
seciirities  owned  by  an  employee  stock 
ov^iership  plan  for  the  benefit  of  United 
States  employees. 

The  Department  received  no  hearing 
requests  with  respect  to  the  proposed 
exemption.  The  Department  has 
considered  the  entire  record,  including 
the  applicant's  comment,  and  has 
determined  to  grant  the  exemption  as 
proposed 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 


(3)  The  availabihty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
appUcation  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C.,  this  22Dd  day 
of  August,  1996. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  96-21840  Filed  8-26-96;  8:45  am) 

BiLLMQ  CODE  4510-2»-P 

[Application  No  D-1C224  et  al.] 

Proposea  Exemptions,  Zerhusen  anc 
Ghazi   M.D   nc   Profit  Shannc  Plan   e* 
al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  docimient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  fix>m  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

\N'rittpn  Comments  and  Hparmg 
Requests 

All  interested  persons  are  invited  to 
submit  vmtten  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  pubfication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearipg  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  p>erson 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
AppUcation  No.  stated  in  each  Notice  of 
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Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
.\dministration.  U.S.  Department  of 
L^bor.  Room  N-5507,  200  Constitution 
Avenue.  N  W  ,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  nodce  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408{al  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  PR 
32836.  32847.  August  10.  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  PR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summanzed  below  Interested  p>ersons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Zerhusen  and  Ghazi.  M.D.  Inc.  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Cincinnati,  Ohio 

lApplication  No.  D-10224) 

Proposed  Exemption 

The  Department  of  Labor  (the 
Department)  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(l){(A)  through  (E)  of  the  Code.  - 
shall  not  apply  to  the  proposed  sale  (the 


Sale)  by  Dr.  J.  Robert  Zerhusen's 
individual,  self-directed  account  wdthin 
the  Plan  (the  Account)  of  a  parcel  of  real 
property  (the  Property)  to  his  spouse, 
Marilyn  E.  Zerhusen  (Mrs.  Zerhusen),  a 
participant  in  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  satisfied:  (a)  the  Sale  is  a  one  dme 
transaction  for  a  lump  sum  cash 
payment;  (b)  the  purchase  price  is  the 
fair  market  value  of  the  Property  as  of 
the  date  of  the  Sale;  (c)  the  Property  has 
been  appraised  by  a  qualified, 
independent  real  estate  appraiser;  and 
(d)  the  Account  will  pay  no 
commissions  or  other  expenses  relating 
to  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  and  has  four  participants  as  of  the 
date  of  the  application.  TTie  Plan 
participants  have  individual,  self- 
directed  investment  accounts  within  the 
Plan.  Dr.  J.  Robert  Zerhusen  (Dr. 
Zerhusen)  has  a  non-self-directed 
account  in  addition  to  a  self-directed 
account  within  the  Plan.  The  real 
property  involved  in  the  Sale  is  in  Dr. 
Zerhusen's  self-directed  account  and  Dr 
Zerhusen  has  investment  discretion 
over  this  real  property.  As  of  December 
31,  1995.  the  fair  market  value  of  the 
total  assets  of  the  Plan  was  $911,015.68. 
As  of  that  date,  the  Account  had  assets 
of  $106,546.00  and  Dr.  Zerhusen's  non- 
self-directed  account  had  assets  of 
$713,740.45.  The  $49,100.00  appraised 
value  of  the  Property  represents  forty- 
six  (46)  percent  of  the  total  Account 
balance  as  of  December  31,  1995. 

2.  The  Plan  was  sponsored  by 
Zerhusen  &  Ghazi,  M.D.  Inc.  (Z  &  G) 
which  was  an  Ohio  corporation 
maintained  by  physicians  for  the 
practice  of  medicine.  Dr.  Zerhusen  is 
the  trustee  of  the  Plan.  Currently,  there 
is  no  active  trade  or  business  being 
conducted  in  the  name  of  Z  &  G.  The 
operations  of  the  corporation  have  been 
transferred  to  a  newly  formed 
corporation  named  Westside 
Cardiology,  Inc.  Dr.  Zerhusen  maintains 
the  position  of  president  and  director  of 
Westside  Cardiology,  Inc. 

3.  The  Property  consists  of  5.112  acres 
of  unimproved  land  located  on  Rear 
Owl  Creek  Road  in  Cincinnati,  Ohio. 
The  specific  zoning  classification  is 
residential.  The  Property  was  originally 
purchased  by  the  Account  on  December 
23,  1986  for  $40,000.00.  The  20  acres  of 
property  adjacent  to  the  Property  is 
owned  by  Mrs.  Zerhusen.  Mrs.  Zerhusen 
purchased  the  adjacent  property  fi-om 
the  same  seller  and  on  the  same  date 
that  the  Accoimt  purchased  the 


Property.'  The  adjacent  Property  was 
purchased  by  Mrs.  Zerhusen  for  $8,000 
per  acre  or  $160,000.00. 

4.  The  Property  has  been  held  in  the 
Account  since  the  purcha.se  date  and 
has  not  been  used  by  or  leased  to  any 
person  since  its  acquisition  by  the 
Account.  On  Februarv  9.  1996.  the 
Property  was  appraised  by  )oseph  L. 
Schaffer.  a  Certified  Real  Estate 
Appraiser  located  in  Cincinnati,  Ohio. 
Relying  on  the  market  data  approach, 
Mr.  Schaffer  estimated  that  the  fair 
market  value  of  the  Property  was 
S49.100  00.  In  his  apJ)raisal'of  the 
Property,  Mr.  Schaffer  found  that  there 
will  be  no  special  benefit  to  be  derived 
by  Mrs.  Zerhusen  by  virtue  of 
purchasing  the  Property  due  to  the  fact 
that  she  owns  the  adjacent  parcel. 

5.  Mrs.  Zerhusen  proposes  to 
purchase  the  Property  from  the  Account 
for  a  lump  sum  payment  of  cash 
representing  the  fair  market  value  of  the 
Property  on  the  date  of  sale.  There  will 
be  no  other  type  of  financing  involved. 
The  applicant  represents  that  the  Sale 
will  result  in  a  conversion  of  Plan  assets 
from  real  property  to  a  liquid 
investment.  The  Plan  will  be 
terminating  due  to  dissolution  of  the 
Plan  sponsor.  Z  &  G,  and  liquid  assets 
will  be  easier  to  transfer  from  the  Plan. 

6.  In  summary,  the  applicant 
represents  that  the  requested  exemption 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  for  the  followang  reasons:  (a) 
The  Sale  is  a  one  time  transaction  for  a 
lump  sum  cash  payment;  fb)  the  Plan 
will  receive  the  fair  market  value  of  the 
Property  at  the  time  of  the  transaction; 
(c)  the  fair  market  value  of  the  Property 
has  been  determined  by  an 
independent,  qualified  real  estate 
appraiser:  (d)  the  Plan  v\ill  pay  no  fees 
or  commissions  associated  with  the 
Sale;  and  (e)  no  other  participant  in  the 
Plan  will  be  affected  by  the  transaction. 

Notice  to  Interested  Persons 

Because  the  only  Plan  assets  involved 
in  the  proposed  transaction  are  those  in 
the  Account  of  Dr.  Zerhusen  and  he  is 
the  only  participant  affected  by  the 
proposed  transaction,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  from  the  date  of  publication 
of  this  proposed  exemption  in  the 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  McColough  of  the  Department, 


'  The  Department  expresses  no  opinion  herein  on 
whether  the  acquisition  and  holding  of  the  Property 
by  the  Account  in  the  Plan  violated  any  of  the 
provisions  of  Part  4  of  Title  I  of  the  Act 
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telephone  (202)  219-6971.  (This  is  not 
a  toll-free  number.) 

Lehman  Brothers.  Inc.  (Lehman) 
Located  m  New  York,  New  York. 

lApplication  No.  D-102551 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Pari  2570,  Subpart  B  (55 
PR  32836,  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  sales  of  collateralized  guaranteed 
investment  contracts  (CGICs)  by 
Lehman  to  employee  benefit  plans  (the 
Plans),  provided  the  follovdng 
conditions  are  satisfied:  (a)  The  decision 
to  purchase  a  CGIC  will  be  made  by  a 
fiduciary  of  a  Plan  who  is  independent 
of  Lehman;  fb)  Lehman  will  provide  the 
independent  fiduciary  with  audited  and 
unaudited  statements  of  its  financial 
condition  at  the  time  of  the  purchase  of 
the  CGIC  and  subsequently  as  issued;  (c) 
Lehman  will  transfer  to  a  tri-party 
custodial  account,  under  the  exclusive 
direction  of  a  Plan's  trustees,  securities 
selected  by  the  Plan  with  a  market  value 
equal  to  at  least  102%  of  the  CGICs 
purchase  price;  (d)  such  securities  will 
be  marked  to  market  on  a  daily  basis, 
and  Lehman  will  be  required  to 
maintain  the  market  value  of  the 
securities  at  the  agreed-upon  level  of  at 
least  102%  of  the  CGICs  purchase  price; 
(e)  a  Plan  will  receive  daily  reports 
describing  the  securities  on  deposit  and 
thefr  market  value,  and  monthly  reports 
describing  all  activity  with  respect  to 
the  CGIC,  including  accrued  interest;  (f) 
a  Plan  will  have  full  recourse  against 
Lehman  for  all  obligations  and  expenses 
owed  to  it  by  Lehman,;  (g)  Lehman  will 
be  responsible  for  all  legal  fees  and 
expenses  associated  with  any  failure  to 
fulfill  its  obUgations  under  a  CGIC;  (h) 
a  Plan  wall  have  an  unqualified  right  to 
the  return  of  its  principal  and  accrued 
interest  no  later  than  the  conclusion  of 
the  stated  term  of  the  CGIC;  (i)  if  a  Plan 
requires  a  termination  of  a  CGIC  prior  to 
maturity  to  pay  benefit  responsive 
payments,  no  market  value  adjustment 
will  be  imposed;  and  (j)  Lehman  will 
market  CGICs  only  to  Plans  wath  assets 
having  an  aggregate  market  value  of  at 
least  $50  million. 


Summary  of  Facts  and  Representations 

1.  Lehman,  a  Delaware  corporation,  is 
a  wholly-owned  subsidiary  of  Lehman 
Brothers  Holdings  Inc.  (Holdings),  also 
a  Delaware  corporation.  Lehman,  one  of 
the  largest  full-line  investment  services 
firms  in  the  United  States,  is  a  broker/ 
dealer  registered  vdth  and  regulated  by 
the  Securities  and  Exchange 
Commission.  Lehman  is  a  member  of 
the  New  York  Stock  Exchange  and  other 
principal  securities  exchanges  in  the 
U.S.,  is  a  primary  government  securities 
dealer,  and  is  also  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.  As  of  November  30, 1995, 
Lehman  had  $82.6  billion  in  assets,  $2 
billion  in  shareholders'  equity,  and  $3 
biUion  in  subordinated  debt. 

2.  On  August  31,  1995,  Lehman 
Government  Securities,  Inc.  (LGSI), 
another  wholly-owTied  subsidiary  of 
Holdings,  merged  into  Lehman.  LGSI 
had  been  an  issuer  of  a  variety  of 
different  types  of  guaranteed  investment 
contracts  (GICs)  since  1986.  Lehman  has 
issued  over  $19.5  billion  of  GICs 
(including  the  activities  of  LGSI)  and 
maintains  an  active  portfolio  of  between 
$6.5  and  $8.5  bilUon. 

3.  Lehman  requests  an  exemption  for 
the  sale  of  CGICs  to  Plans.  The  applicant 
represents  that  a  CGIC  is  a  secured, 
stable  GIG.  A  CGIC  offers  all  of  the 
return  characteristics  and  ease  of  use 
found  in  a  traditional  insurance 
company  general  account  GIC,  such  as 

a  fixed,  floating  or  indexed  rate  of 
return,  benefit  responsiveness  and  book 
value  accoimting.  However,  unlike  a 
general  or  separate  account  GIC,  a  CGIC 
offers  additional  protection  by  allovmig 
a  Plein  sponsor  to  maintain  legal  title  to 
the  assets  which  Lehman  deposits  to 
secure  the  CGICs  principal  for  the  term 
of  the  CGIC.  In  addition,  the  Plan's 
sponsor  will  stipulate  the  quahty  and 
type  of  assets  (the -Purchased  Securities) 
selected  to  secure  its  CGIC  contract,  and 
such  assets  will  be  held  by  a  third  party 
custodian. 2 

4.  The  purchase  of  a  CGIC  by  a  Plan 
will  be  effected  through  the  execution 
by  an  independent  Plan  fiduciary  of  a 
Master  Repurchase  Agreement  With 
Respect  to  CGIC  Investments  (the  Master 
Agreement),  a  confirmation  (the 
Confirmation),  and  a  custody  agreement 
(the  Custody  Agreement).  Lehman 
represents  that  it  will  market  CGICs 
only  to  Plans  with  assets  having  an 


aggregate  market  value  of  at  least  $50 
million.  This  restriction  is  intended  to 
assure  that  the  decision  to  purchase  a 
CGIC  will  be  made  by  an  independent 
fiduciary  of  above  average  experience 
and  sophistication  in  matters  of  this 
kind. 

5.  Lehman  will  provide  an 
independent  fiduciary  of  the  Plan  vnth 
its  most  recent  audited  statement  of 
financial  condition  and  its  most  recent 
unaudited  statement  of  financial 
condition  at  the  time  Lehman  issues  a 
Confirmation  to  the  Plan.  In  addition, 
Lehman  will  represent  to  the  Plan  that, 
since  the  date  of  the  latest  such 
financial  statement,  there  has  been  no 
material  adverse  change  in  its  financial 
condition  that  has  not  been  disclosed  to 
the  Plan.  Finally,  during  the  term  of  the 
CGIC,  Lehman  will  provide  the  Plan 
with  futiire  audited  and  unaudited 
statements  of  its  financial  condition  as 
these  are  issued. 

6.  By  the  close  of  business  on  the 
initial  day  of  a  Plan's  purchase  of  a 
CGIC,  assets  will  be  transferred  to  a 
custodial  account  in  the  name  of  the 
Plan's  trustee,  pursuant  to  the  terms  of 
the  Custody  Agreement.  The  assets  will 
be  in  the  form  of  Purchased  Securities 
selected  by  the  Plan,  and  the  margin 
value  of  the  securities  (the  Margin 
Value)  will  be  equivalent  to  the  market 
value  of  the  Piut:hased  Securities 
divided  by  an  applicable  margin 
percentage  (the  Margin  Percentage).  The 
Margin  Percentage  for  Purchased 
Securities  (other  than  for  cash) '  will  be 
no  less  than  102  percent,  depending  on 
the  type  of  Purchased  Secmnties.  The 
Margin  Value  of  the  Purchased 
Securities  based  upon  such  Margin 
Percentage  shall  equal  or  exceed  the 
purchase  price  of  the  CGIC  (the 
PiutJiase  Price). 

7.  Under  the  terms  of  the  Custody 
Agreement,  a  tri-party  custodial 
arrangement,  an  independent  bank  will 
act  as  the  non-exclusive  custodian 
(Custodian)  with  respect  to  the  CGIC  an 
all  transactions  thereunder.*  Lehman 
will  pay  all  costs  associated  with  the 
establishment  and  operation  of  the 
custodial  accoimt,  and  such  account  by 
its  terms  will  not  be  subject  to  any 
security  interest,  lien  or  right  of  setoff 
by  the  Custodian,  or  any  third  party 
claiming  through  the  Custodian. 


'If  and  when  Lehman  substitutes  securities  for 
the  Purchased  Securities  that  were  selected  by  a 
Plan,  the  substituted  securities  will  have  a 
statistical  credit  rating  from  an  independent  rating 
agency  that  is,  at  a  minimum,  equal  to  the  credit 
rating  of  the  lowest  rated  Purchased  Securities  that 
had  been  selected  by  the  Plan  as  acceptable 
collateral  at  the  time  of  the  purchase  of  the  CX}1C. 


'Cash  may  be  substituted  for  Purchased 
Securities  during  the  course  of  a  business  day  or  be 
delivered  to  the  Plan's  account  to  cure  a  margin 
deficit  in  accordance  with  the  terms  of  the  Custody 
AgTBement.  The  Margin  Percentage  with  respect  to 
such  cash  shall  be  100%. 

'Although  it  is  anticipated  that  most  Plans  will 
choose  the  tri-party  custodial  arrangement,  a  Plan 
may.  at  its  discretion,  hold  the  assets  related  to  a 
CGIC 
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8.  The  Custodian  will  be  responsible 
for  daily  mark-to-market  valuations  of 
the  Purchased  Securities  to  ensure  that 
the  Margin  Value  of  the  Purchased 
Securities  will  be  maintained  at  the 
agreed-upon  level  throughout  the  life  of 
the  CGIC.  The  Custodian  will  provide 
daily  reports  to  the  Flan  and  to  Lehman 
describing  the  Purchased  Securities  on 
deposit  in  the  Custodial  Account  and 
the  market  value  of  such  securities.  If  a 
decline  in  the  market  value  of  the 
Purchased  Securities  causes  the  Margin 
Value  to  fall  below  the  Purchase  Price, 
the  Custodian  will  require  Lehman  to 
transfer  sufficient  securities  (or  cash)  to 
the  Plan  s  account  to  restore  the  value 
of  the  Purchased  Securities  to  the 
appropriate  Margin  Value.  Conversely, 
if  an  increase  in  the  market  value  of  the 
Purchased  Securities  causes  the  Margin 
Value  to  exceed  the  Purchase  Price, 
Lehman  may  request  the  Custodian  to 
transfer  to  it  sufficient  cash  or  securities 
such  that  the  Margin  Value  in  the  Plan's 
account  does  not  exceed  the  Purchase 
Price. 

9.  The  general  terms  of  a  CGIC. 
including  the  terms  and  conditions 
under  which  Lehman  will  repurchase 
Purchased  Securities  from  a  Plan,  will 
be  set  forth  in  the  Master  Agreement, 
while  the  specific  and  negotiable  terms 
of  a  CGIC,  such  as  the  pnncipal  amount, 
the  interest  rate,  the  maturity  date,  and 
the  Margin  Percentage  will  be  set  forth 
in  a  Confirmation. 

10.  The  type  of  Purchased  Securities 
will  be  a  component  in  determining  the 
interest  rate  of  a  CGIC.  For  example, 
direct  obligations  of  the  U.S. 
Government,  such  as  Treasury  bills, 
notes,  bonds  and  GNMAs,  will  provide 
a  lower  rate  of  return  to  Lehman  than 
less  hquid  US.  Government  agency 
securities.  Accordingly,  a  CGIC's 
interest  rate  with  the  former  as 
Purchased  Securities  will  be  lower  than 
with  the  latter  as  Purchased  Securities. 
Alternatively,  a  higher  interest  rate  may 
be  obtained  from  a  CGIC  if  a  Plan  selects 
Purchased  Securities  that  offer  lower 
credit  quality  and/or  increased  pricing 
volatility,  such  as  AAA  private  label 
mortgage-backed  securities,  AA 
corporate  bonds  or  asset-backed 
securities  (e.g..  automobile  receivables), 
because  such  securities  would  generate 
a  higher  return  to  Lehman.  In  any  case, 
however,  a  Plan  will  not  be  at  risk  for 
either  credit  or  market  value  exposure  of 
the  Purchased  Securities,  and  the 
interest  on  a  CGIC  will  not  vary  with  the 
investment  performance  of  the 
Pujcha.sed  Securities. 

11  Accrued  interest  will  be  paid  or 
compounded  monthly,  quarterly,  semi- 
annually, armually  or  compounded 
until  maturity,  in  accordance  with  the 


needs  of  the  Plan.  A  Plan  will  receive 
from  Lehman  monthly  reports  detailing 
all  activity  with  respect  to  the  Plan's 
CGIC,  including  accrued  interest,  as 
well  as  the  previously  discussed  daily 
reports  from  the  Custodian  regarding  the 
market  value  of  the  Purchased 
Securities. 

12.  In  order  to  provide  a  Plan  with  the 
ability  to  withdraw  all  or  part  of  its 
investment  prior  to  the  maturity  date  of 
a  CGIC,  the  Master  Agreement  provides 
that  the  Plan,  in  its  sole  discretion  may 
require  Lehman  to  repurchase 
Purchased  Securities  held  in  the 
custodial  account  prior  to  the  maturity 
date  of  the  CGIC  Ja  Transaction 
Reduction)  under  the  following 
circumstances  and  conditions. 

The  Master  Agreement  will  provide 
that,  prior  to  requesting  a  Transaction 
Reduction,  a  Plan  must  satisfy  its 
benefit  responsive  payments,  to  the 
extent  possible,  from  its  normal  sources 
of  liquidity  which  shall  be  set  forth  in 
the  Master  Agreement  or  the 
Confirmation.  Such  sources,  which  are 
Plan  assets  separate  and  apart  from  the 
CGIC.  may  include,  but  are  not  limited 
to,  the  following: 

(a)  cash  reserves; 

(b)  funds  received  firom  new  deposits; 

(c)  liquidation  of  short-term 
seciirities; 

(d)  proceeds  from  interest  payments 
received; 

(e)  proceeds  from  the  maturity  of 
contracts. 

However,  to  the  extent  that  these 
normal  sources  of  a  Plan's  liquidity 
have  been  exhausted  and  additional 
funds  are  required  by  the  Plan  to  satisfy 
its  benefit  responsive  payments,  the 
Plan  may  request  a  Transaction 
Reduction  under  the  CGIC,  as  well  as 
withdrawals  from  other  investment 
providers,  using  a  methodology  agreed 
upon  in  the  Master  Agreement  or  the 
Confirmation.  Such  a  benefit  responsive 
Transaction  Reduction  woi4d  be 
effected  without  penalty  upon  two  days' 
written  notice  to  Lehman  (or  such  other 
period  that  is  otherwise  agreed  to  by  a 
Plan  and  Lehman).  At  any  time, 
hdwever,  Lehman  may  demand 
reasonable  proof,  including  written 
documentation  to  verify  or  establish  the 
need  for  such  a  benefit  responsive 
Transaction  Reduction. 

A  Plan  may  effect  a  whole  or  partial 
Transaction  Reduction  at  any  time  and 
for  any  purpose,  other  than  a  benefit 
responsive  payment,  upon  ten  days' 
written  notice  to  Lehman  (or  such  other 
period  that  is  agreed  to  by  a  Plan  and 
Lehman).  On  the  date  of  such  notice, 
Lehman,  as  calculation  agent,  would 
determine  the  market  value  adjustment 
(Termination  Cost),  if  any,  applicable  to 
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such  a  Transaction  Reduction.  Such 
Termination  Cost  would  be  determined 
in  accordance  with  one  of  two 
methodologies  mutually  agreed  upon  in 
the  Confirmation  and  described  in  the 
Master  Agreement.  One  such 
methodology  would  employ  an 
objective  mathematical  computation 
that  would  result  in  a  Termination  Cost 
if  the  prevailing  interest  rate  on  the  date 
of  notice  for  a  comparable  GIC  with 
terms  similar  to  the  unexpired  term  of 
the  CGIC  were  greater  than  that  of  the 
CGIC.  Under  an  alternative 
methodology,  the  Termination  Cost 
would  be  based  upon  quotations 
obtained  by  Lehman  from  not  less  than 
three  leading  independent  dealers  of  the 
amount,  if  any,  that  Lehman  would  be 
required  to  pay  such  a  dealer  to  enter 
into  an  agreement  with  Lehman  that 
would  have  the  effect  of  preserving  for 
Lehman  the  economic  equivalent  of  its 
rights  under  the  CGIC.  The  lowest  of 
such  dealer  quotations  (i.e.,  the 
quotation  most  favorable  to  the  Plan) 
would  be  the  Termination  Cost  of  the 
CGIC.  Such  quotes  would  result  in  a 
Termination  Cost  to  a  Plan  only  if  the 
quote  most  favorable  to  the  Plan 
represented  an  amount  that  Lehman 
would  be  required  to  pay  to  the 
independent  dealer  for  such  a 
replacement  transaction.  In  either  case, 
the  Termination  Cost  would  not  be 
based  on  the  investment  performance  of 
the  Purchased  Securities  or  investments 
purchased  by  Lehman  with  the  CGIC 
principal.  Lehman  represents  that  it  will 
not  have  the  discretion  to  increase  the 
market  value  adjustment  to  a  CGIC 
regardless  of  which  methodology  is 
utilized. 

13.  If  Lehman  fails  to  repurchase  the 
Purchased  Securities  upon  the  maturity 
date  of  the  CGIC  or  fails  to  maintain  the 
Margin  Value  in  accordance  with  the 
Custody  Agreement,  a  Plan  vdll  have 
the  right  imder  the  Master  Agreement  (i) 
to  sell  any  or  all  of  the  Purchased 
Securities  and  to  apply  the  proceeds  to 
the  aggregate  unpaid  purchase  price  and 
any  other  amounts  owing  by  Lehman  or 
(ii)  to  take  possession  of  the  Purchased 
Securities  and  credit  the  market  value  of 
the  Purchased  Securities  (as  determined 
by  a  generally  recognized  source  or  by 
the  most  recent  closing  bid  quotation 
from  such  a  source)  against  the 
aggregate  unpaid  CGIC  purchase  price 
and  any  other  amounts  owing  by 
Lehman.  After  an  event  of  default,  any 
income  on  the  Purchased  Securities  will 
be  retained  by  the  Plan  and  applied  to 
the  aggregate  unpaid  CGIC  purchase 
price.  In  addition,  in  the  case  of  such  a 
default  by  Lehman,  Lehman  will  be 
obligated  to  pay  the  amount  of  any 
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obligations  to,  and  the  expenses  of,  a 
Plan  that  are  not  otherwise  covered  by 
the  Purchased  Securities,  including  all 
reasonable  legal  or  other  expenses 
incurred  by  the  Plan  in  connection  with, 
or  as  a  consequence  of,  such  default, 
together  with  interest  thereon  at  a  rate 
equal  to  the  CGIC  interest  rate. 

14.  A  CGIC  will  terminate  (Final 
Repurchase  Date)  upon  the  earlier  of  (i) 
the  maturity  date  of  the  CGIC,  (ii)  the 
date  on  which  a  Transaction  Reduction 
causes  a  return  to  a  Plan  of  the  CGIC's 
remaining  principal  and  interest,  or  ^iii) 
the  date  on  which  Lehman  terminates  a 
CGIC  as  a  result  of  its  determination  that 
a  modification  to  the  Plan's  operative 
documents  or  the  Plan's  admhiistration 
(a  Plan  Amendment)  would  materially 
reduce  Lehman's  expected  benefits  or 
increase  its  exposure  or  obligations 
under  the  CGIC  On  the  Final 
Repurchase  Date,  Lehman  will  pay  the 
applicable  repurchase  price  of  the  CGIC 
(and  any  accrued  but  unpaid  interest)  to 
the  Plan,  and  the  Purchased  Securities 
remaining  in  the  custodial  account  will 
be  returned  to  Lehman 

15.  The  applicant  represents  that  the 
terms  and  conditions  of  the  CGIC  are 
essentially  the  same  as  the  conditions 
imposed  by  the  Department  in 
Prohibited  Transaction  E.xemption  81-8 
(PTE  81-  8.  46  FR  7511,  January  23, 
1981,  as  amended  at  50  FR  14043,  April 
9,  1985),  other  than  the  condition  that 
the  term  of  a  repurchase  agreement  be 
limited  to  one  year  or  less: 

(a)  PTE  81-8  does  not  provide  relief 
for  fiduciaries  of  a  plan.  The  exemption 
proposed  herein  does  not  provide  rehef 
when  Lehman  is  a  fiduciary  to  a  Plan 
with  respect  to  the  investment  of  Plan 
assets  in  a  CGIC. 

(b)  PTE  81-8  requires  that  the  seller 
transfer  to  a  Plan  securities  (or  banker's 
acceptances,  commercial  paper  or 
certificates  of  deposit)  with  a  market 
value  of  at  least  100%  of  the  purchase 
price  paid  by  the  Plan.  The  exemption 
proposed  herein  requires  that  Lehman 
transfer  to  a  custodial  account,  imder 
the  exclusive  direction  of  a  Plan's 
trustees,  Purchased  Securities  with  a 
market  value  of  at  least  102%  of  the 
CGIC's  purchase  price. 

(c)  PTE  81-8  requires  that  a  Plan  must 
receive  certain  audited  and  unaudited 
statements  of  the  seller's  financial 
condition,  as  well  as  a  representation 
regarding  changed  financial  condition. 
The  exemption  proposed  herein 
requires  Lehman  to  provide  the  same 
information  and  representation  to  a  Plan 


)  Lehmao  represents  that  in  the  unlikely  event  of 
a  Plan  Amendment,  the  Master  Agreement  provides 
that  such  a  termination  would  be  subject  to  a 
market  value  adjustment,  if  any. 


at  the  time  Lehman  issues  a 
confirmation  to  the  Plan.  In  addition, 
Lehman  is  under  a  continuing 
obligation  to  provide  audited  and 
luiaudited  statements  of  its  financial 
condition  as  issued. 

(d)  PTE  81-8  requires  a  written 
repuiTchase  agreement  the  terms  of 
which  would  satisfy  an  "arm's-length" 
standard.  The  use  of  master  agreements 
covering  a  series  of  transactions  is 
expressly  approved.  Under  the 
exemption  proposed  herein,  the  Master 
Agreement,  the  Confirmation,  and  the 
Custody  Agreement  will  be  in  written 
form.  TTie  terms  of  the  CGIC,  as  reflected 
in  Confirmation,  are  subject  to 
negotiation,  based  on  the  needs  of  a 
Plan  as  determined  by  its  independent 
fiducian,'  in  arm's-length  negotiations 
vrith  Lehman. 

(e)  PTE  81-8  requires  that  the  interest 
paid  to  a  Plan  must  be  no  less  than  it 
would  receive  in  a  comparable 
transaction  with  an  unrelated  party. 
Under  the  exemption  proposed  herein, 
the  Plan  will  receive  interest  at  a  rate 
agreed  upon  by  the  Plan  and  Lehman 
based  upon  the  economic  characteristics 
of  the  transaction. 

(f)  PTE  81-8  requires  that  the 
collateral  be  marked  to  market  on  a 
daily  basis  to  maintain  a  100%  market 
value  level.  The  exemption  proposed 
herein  similarly  requires  that  the 
Purchased  Securities  be  marked  to 
market  on  a  daily  basis  to  maintain  at 
least  a  102%  Margin  Value. 

(g)  PTE  81-8  requires  that  the  seller 
must  transfer  an  amount  equal  to  the 
purchase  price  of  the  securities  plus 
interest  to  a  Plan  upon  the  expiration  of 
a  repurchase  agreement.  Under  the 
exemption  proposed  herein,  a  Plan  will 
have  an  unqualified  right  to  the  return 
of  its  principal  and  accrued  interest  no 
later  than  the  conclusion  of  the  stated 
term  of  the  CGIC. 

(h)  PTE  81-8  requires  that  a  Plan  must 
have  certain  rights  in  event  of  a  seller's 
default.  The  exemption  proposed  herein 
provides  that  a  Plan  has  full  recourse 
against  Lehman  and  the  Purchased 
Seciuities  for  ail  obligations  and 
expenses  owed  to  it  by  Lehman.  In 
addition,  Lehman  would  be  responsible 
for  all  legal  fees  and  expenses  associated 
with  any  such  failure  to  fulfill  its 
obligations  under  a  CGIC. 

16.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  contained  in 
section  408(a)  of  the  Act  for  the 
foUovdng  reasons:  (a)  the  decision  to 
purchase  a  CGIC  will  be  made  by  a 
fiduciary'of  a  Plan  who  is  independent 
of  Lehman;  (b)  Lehman  will  provide  the 
independent  Plan  fiduciary  with 
audited  and  unaudited  statements  of  its 


financial  condition  at  the  time  Lehman 
issues  a  Confirmation  to  the  Plan,  and 
Lehman  will  be  Uinder  a  continuing 
obligation  to  provide  audited  and 
unaudited  statements  of  financial 
condition  as  issued;  (c)  upon  the 
purchase  of  a  CGIC  by  a  Plan,  Lehman 
will  transfer  to  a  tri-party  custodial 
accotmt,  imder  the  exclusive  direction 
of  a  plan's  trustees,  securities  selected 
by  the  Plan  with  a  market  value  equal 
to  at  least  102%  of  the  CGIC's  purchase 
price;  (d)  the  Piutzhased  Securities  will 
be  marked  to  market  on  a  daily  basis, 
and  Lehman  will  be  required  to 
maintain  the  market  value  of  the 
Purchased  Securities  at  the  agreed-upon 
level  of  at  least  102%  of  the  CGIC's 
purchase  price;  (e)  a  Plan  will  receive 
daily  reports  describing  the  securities 
on  deposit  in  the  custodial  account  and 
their  market  value,  as  well  as  monthly 
reports  describing  all  activity  with 
respect  to  the  CGIC.  including  accrued 
interest;  (f)  interest  will  be  paid  on  a 
CGIC  at  intervals  determined  by  the 
Plan;  (g)  a  Plan  will  have  full  recourse 
against  Lehman  and  the  purchased 
Siecurities  for  all  obUgations  and 
expenses  owed  to  it  by  Lehman;  (h) 
Lehman  will  be  responsible  for  all  legal 
fees  and  expenses  associated  with  any 
failure  to  fulfill  its  obligations  under  a 
CGIC;  (i)  a  Plan  wdll  have  an  imquaUfied 
right  to  the  return  of  its  principal  and 
accrued  interest  no  later  than  the 
conclusion  of  the  stated  term  of  the 
CGIC;  (j)  if  a  Plan  requires  a  termination 
of  a  CGIC  prior  to  maturity  to  pay 
benefit  responsive  payments,  no  market 
value  adjustment  will  be  imposed  on 
such  an  early  termination;  and  (k)  the 
CGICs  will  be  marketed  only  to  Plans 
with  assets  having  an  aggregate  market 
value  of  least  $50  milUon. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Rexam  Retirement  Savings  Plan  (the 
Plan)  Located  in  Charlotte,  North 
Carolina 

lApplication  No.  D-10294] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406 
rD)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975  of  t^e  Code,  by  reason 
of  secUon  4975(c)(i][(A)  through  (E)  of 
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the  Code  shall  not  apply  to  the  loan  of 
SI. 620. 246. 56  (the  Loan)  to  the  Plan 
from  Rexam,  Inc.  (the  Employer)  with 
respect  to  the  Guaranteed  Investment 
Contract  No.  62317  (the  GIC)  issued  by 
Confederation  Life  Insurance  Company 
(Confederation)  and  the  Plan's  potential 
repayment  of  the  Loan  upon  the  receipt 
by  the  Plan  of  payments  under  the  GIC; 
provided  the  following  conditions  are 
satisfied: 

(A)  All  terms  and  conditions  of  the 
transactions  are  no  less  favorable  to  the 
Plan  than  those  that  the  Plan  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties: 

(B)  No  mterest  payments  or  other 
expenses  are  paid  by  the  Plan  in 
connection  with  the  Loan  and  its 
repayment; 

(C)  The  Loan  will  be  repaid  only  from 
proceeds  paid  to  the  Plan  by 
Confederation,  its  successors,  or  by  any 
other  third-party; 

(Dj  Repayment  of  the  Loan  will  be 
waived  to  the  extent  that  the  Loan 
exceeds  the  proceeds  from  the  GIC; 

(E)  If  total  proceeds  received  by  the 
Plan  with  respect  to  the  GIC  exceed  the 
amount  of  the  Loan,  the  excess  will  be 
credited  to  the  respective  accounts  of 
the  participants  in  proportion  to  the 
relative  investment  of  each  account  in 
the  GIC  on  June  25.  1996;  and 

(F)  A  qualified,  independent  fiduciary 
represented  the  Plan  at  the  execution  of 
the  Loan  and  will  continue  to  represent 
the  interests  of  the  Plan  throughout  the 
duration  and  repayment  of  the  Loan. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  as  of  Jime  25,  1996. 

Summary  of  Facts  and  Representations 

1.  The  Employer,  a  Delaware 
corporation  with  its  principal  office 
located  in  Charlotte,  North  Carolina,  is 
a  wholly-owned  subsidiary  of  Rexam 
pic.  a  publicly  traded  holding  company 
based  in  London.  England.  The 
Employer  is  pnmaniy  in  the  business  of 
manufacturing  and  marketing  specialty 
packaging  and  coated  products.  The 
specialty  packaging  includes  (A) 
healthcare  packaging  such  as 
pharmaceutical  bhster  foil  packaging 
and  sterilizable  packaging  for  medical 
instruments  and  surgical  gloves,  (B) 
cosmetic  packaging  that  includes 
perfume  atomizers  and  lipstick  tubes 
and  cases,  and  (C)  plastic  bottles  and 
containers  and  child-resistant  screw 
tops  The  coated  products  by  the 
Employer  include  graphic  printed 
cartons  and  containers  and  metalUzed 
films  and  papers  that  are  used  for  labels 
and  food  and  cigarette  package  liners. 

2  The  Plan  is  a  defined  contribution 
plan  that  maintains  individual  accounts 


for  its  participants  and  is  intended  to 
satisfy  the  quialification  requirements  of 
sections  401(a)  and  401(k)  of  the  Code. 
The  total  assets  of  the  Plan  had  a  fair 
market  value  of  $74,767,875.86,  as  of 
March  31, 1996.  There  are  currently 
approximately  5,800  participants  in  the 
Plan. 

The'applicant  represents  that  the  Plan 
is  administered  by  an  investment 
committee  (the  Committee)  which  is 
appointed  by  the  Employer.  The 
Committee  consists  of  the  Employer's 
Chief  Executive  Officer,  Chief  Financial 
Officer,  Corporate  Treasurer,  and  Vice 
President — Human  Resources,  The 
applicant  represents  that  the  Committee 
selects  for  the  Plan  the  different  types  of 
investment  funds  or  vehicles  that  are 
maintained  by  the  Plan  trustee  and 
offered  to  participants  for  self-directing 
investments  of  assets  in  their  respective 
individual  accounts  in  the  Plan.  The 
Committee  also  reviews  the 
performance  of  the  Plan  trustee  which 
has  discretion  for  selecting  the  various 
specific  securities  of  the  different 
investment  funds  or  vehicles  offered  to 
the  Plan.  The  Charlotte,  North  Carolina 
office  of  Towers  Perrin  is  represented  by 
the  applicant  to  have  been  the  previous 
recordkeef)er  for  the  Plan. 

After  reviewing  various  investment 
funds  available  for  tax-qualified  plans, 
the  appUcant  represents  that  it  amended 
the  Plan,  effective  July  1,  1996,  in  order 
to  enhance  the  investment  options 
available  to  Plan  participants.  The  new 
investment  options  or  funds  consist  of 
six  mutual  funds  managed  by  the 
Vanguard  Group  of  Investment 
Companies.  After  the  execution  of  the 
Loan  on  June  25, 1996,  a  transfer  of 
assets  of  the  Plan,  other  than  the  GIC 
issued  by  Confederation,  was  made  from 
Wachovia  Bank  of  North  Carolina,  N.A., 
located  in  Winston-Salem,  North 
Carolina  (Wachovia)  to  the  new  trustee 
of  the  Plan,  Vanguard  Fiduciary  Trust 
Company,  located  in  Valley  Forge, 
Pennsylvania  (Vanguard),  an  affiliate  of 
The  Vanguard  Group  of  Investment 
Companies.  At  the  time  of  the  transfer. 
Vanguard  also  assimied  from  Towers 
Perrin  the  function  of  recordkeeper  for 
the  new  assets  of  the  Plan. 

Wachovia  continues  as  trustee  for  the 
Plan  with  respect  to  the  GIC  issued  by 
Confederation  until  the  final  settlement 
of  the  GIC  and  the  repa)anent  of  the 
Loan  and  will  represent  and  enforce  the 
interests  of  the  Plan  and  its  participants. 

3.  The  GIC  was  acquired  by  the  Plan 
effective  September  27.  1990,  from 
Confederation  pursuant  to  the  Plan 
tendering  $1  million  to  Confederation 


on  October  25.  1990.*'  Under  the  terms 
of  the  GIC  the  maturity  date  is 
September  28.  1995,  and  the  interest 
yield  is  guaranteed  at  9.25  percent 
compounded  annually  with  both 
interest  and  principal  to  be  paid  on 
September  29.  1995.  The  applicant 
represents  that  no  additional  deposits  or 
withdrawals  of  the  principal  have  been 
made. 

On  August  12, 1994,  the  Ingham 
County  Circuit  Court  in  Lansing, 
Michigan  placed  Confederation  in 
conservatorship  and  rehabilitation, 
causing  Confederation  to  suspend  all 
payments  on  its  contracts,  including  the 
GIC.  The  Employer  represents  that  it 
does  not  know  whether,  when,  or  under 
what  circumstances  Confederation  will 
be  able  to  pay  the  principal  and  interest 
that  is  due  under  the  GIC. 

4.  In  order  to  eliminate  the  expenses 
and  risks  associated  with  the  continued 
investment  of  participant's  respective 
accounts  in  the  GIC.  and  to  permit 
participant's  accounts  so  invested  to 
direct  equivalent  amounts  invested  in 
the  GIC  into  the  investment  options 
offered  by  Vanguard,  the  Employer 
made  the  Loan  on  June  25,  1996.  as  a 
one-time,  unsecured,  and  interest  free 
loan.  No  expenses  or  commissions  were 
incurred,  or  are  to  be  incurred,  by  the 
Plan  from  the  transactions. 

The  Loan  was  computed  to  equal  the 
SI  million  principal  amount  of  the  GIC 
and  the  9.25  contract  rate  compounded 
annually  through  the  maturity  date  of 
September  28.  1995.  plus  an  additional 
yield  of  5.5  percent  compounded  for  the 
period  after  September  28,  1995, 
through  June  25.  1996.' 

The  terms  of  the  Loan  also  provide 
that  repayment  to  the  Employer  is  to  be 
made  by  the  Plan  solely  from  the 
proceeds  received  from  the  GIC. 

As  provided  by  the  Loan,  if  the 
proceeds  received  by  Wachovia,  as 
trustee  for  the  Plan,  from  the  GIC  are 
less  than  the  amount  of  the  Loan, 
Wachovia  will  ensure  the  remaining 
outstanding  balance  owed  by  the  Plan 
on  the  Loan  will  be  waived  by  the 
Employer.  In  addition,  Wachovia  will 
enforce  the  terms  of  the  Loan  which 
provide,  inter  alia,  that  if  the  proceeds 
from  the  GIC  exceed  the  amount  of  the 
Loan,  the  excess  will  be  shared  by  the 
respective  accounts  of  the  participants 


*The  Department  notes  that  decisions  to  acquire 
and  hold  the  GIC  are  governed  by  the  fiduciary 
responsibility  provisions  of  Part  A  Title  I  of  the  Act. 
In  this  regard  the  Department  is  not  proposing  relief 
for  any  violations  of  Part  4  which  may  have  arisen 
as  a  result  of  the  acquisition  and  holding  of  the  GIC. 

'The  5.5  percent  rate  of  return  was  selected 
because  of  the  short  period  of  time  involved  and 
because  the  rate  was  comparable  to  the  short-term 
investment  fund  yield  offered  by  the  Plan  to  the 
participants  through  Wachovia. 
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in  proportion  to  the  amomats  the 
respective  accounts  were  invested  in  the 
GIC  on  June  25.  1996.  The  applicant 
further  represents  that  the  transactions 
are  administratively  feasible  because  of 
the  documentation  of  the  Loan  and  its 
repavment  terms  can  be  monitored. 
Also,  the  applicant  represents  that  the 
transactions  are  in  the  best  interests  of 
the  Plan  and  its  participants  and 
beneficiaries  because  they  enable  the 
Plan  to  avoid  having  a  portion  of  the 
participants  accounts  invested  in  an 
illiquid  asset  that  has  significant 
investment  risk.  Further,  the 
transactions  are  represented  by  the 
applicant  to  serve  the  interests  of  the 
participants  and  heneficiaries  by 
permitting  the  participants  to  direct  the 
entire  value  of  their  respective  accounts 
into  the  investment  options  offered  by 
Vanguard. 

5.  In  summary,  the  applicant 
represents  that  the  transactions  will 
satisfy  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  transactions  will  preserve  the 
ability  of  the  Plan  to  timely  fund  and 
preserve  benefits  for  the  participants 
and  their  beneficiaries;  (b)  the  Plan  will 
not  incur  any  expenses  or  commissions 
with  respect  to  the  transactions;  (c) 
repayment  of  the  Loan  will  be  made 
only  from  the  proceeds  realized  from 
the  GIC;  (d)  if  the  proceeds  realized 
from  the  GIC  as  paid  by  Confederation, 
its  successors,  or  any  other  third  party 
are  not  sufficient  to  repay  the  Loan  the 
Employer  will  waive  the  unpaid  balance 
of  the  Loan;  and  (e)  if  the  proceeds  from 
the  GIC  exceed  the  Loan,  the  excess  will 
be  paid  to  the  accounts  of  the 
participants  in  proportion  to  their 
respective  accounts  investment  in  the 
GIC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  tne  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  andyor  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 


prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  jts 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  wrill  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
appUcation  are  true  and  complete,  and 
that  each  apphcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  22Dd  day 
of  August,  1996. 
Ivan  Strasfbld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  96-21839  Filed  &-26-96;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  Office  of  Records 
Administration,  National  Archives  and 
Records  Administration. 
ACTION:  Notice  of  availability  of 
proposed  records  ■w:hedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
pubhshes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States,  Schedules  also 
authorize  agencies  after  a  specified 


period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  October 
11,  1996.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments, 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Adaiinistration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film 
magnetic  tape,  and  other  media.  In  order 
to  control  this  acciunulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
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disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester 

Schedules  Pending 

1  Department  of  the  Air  Force  (Nl- 
AFU-96-6).  Reports  relating  to 
personnel  support  for  contingency 
operations. 

2  Department  of  Justice  (Nl-60-95- 
2).  Subject  and  reference  files,  1991-92, 
of  the  Assistant  Attorney  General  for 
Policy  Development. 

3  Department  of  Justice,  Immigration 
and  Naturalization  Service  (Nl-85-96- 
7).  Reduction  in  the  retention  period  for 
Form  1-775.  Visa  Waiver  Program 
Agreement 

4  Securities  and  Exchange 
Commission  (Nl -266-96-1). 
Comprehensive  schedule  for  Office  of 
International  Affairs. 

Dated  .\ugust  16.  1996. 
James  W  Moore, 

Assistant  Archivist  for  Records 

Administration. 

|FR  Doc  96-21768  Filed  8-2&-96;  8:45  am] 
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NATIONAL  CAPfTAL  PLANNING 
COMMISSION 

Proposed  Construction  and  Operation 
of  a  Convention  Center  in  Washington, 
D.C.;  Public  Meeting  and  Intent  to 
Prepare  an  Environmental  Impact 
Statement 

summary:  Pursuant  to  Section  102  (2)(C) 
of  the  National  Environmental  Policy 
Act  (NEP.Ai  of  1969.  as  implemented  by 
the  Council  on  Environmental  Quality 
(40  CFR  Parts  1500-1508),  Section  106 
of  the  National  Historic  Preservation  Act 
of  1966,  as  amended,  and  in  accordance 
with  the  Environmental  Policies  and 
Procedures  implemented  by  the 
National  Capital  Planning  Commission 
'Clommissioni  ihe  Commission  and  the 
Distriirt  of  Columbia  Government 
announce  their  intent  to  conduct  one  (1) 
public  meeting  to  discuss  a  new 
Convention  Center  in  Washington,  D.C. 
The  purpose  of  the  public  meeting  is  to 
determine  the  significant  issues  related 
to  the  construction  and  operation  of  the 
convention  center  The  meeting  will 
serve  as  part  of  the  formal 
environmental  review/scoping  process 
for  the  preparation  of  the  environmental 
dcxrument  that  is  .'•equired  for  this 
project 

This  .Notice  of  Intent  (NO!)  initiates 
the  formal  environmental  review/ 
scoping  process  for  this  project  and  the 
public  IS  encouraged  to  submit  written 
comments  on  the  alternatives  and  on  the 
impacts  of  this  time.  A  comprehensive 


Environmental  Impact  Statement  (EIS) 
is  considered  to  be  the  appropriate 
environmental  document  for  this  project 
and  it  is  expected  that  completion  of  an 
EIS  wall  discharge  all  obhgations  under 
Federal  environmental  laws.  The 
comments  and  responses  received  on 
the  scope  of  the  alternatives  and 
potential  impacts,  as  a  result  of  this 
NOI,  will  be  considered  for  the 
environmental  document. 

The  proposed  convention  center 
would  jnclude  approximately  2  million 
gross  square  feet  and  would  be  located 
in  central  Washington,  D.C.  The 
proposed  convention  center  is 
scheduled  to  be  completed  in  December 
1999. 

The  Environmental  Impact  Statement 
(EIS)  will  identify  and  analyze  impacts 
and  mitigation  options  of  the  alternative 
actions  imder  consideration.  At  present 
those  alternatives  may  include:  (1) 
Construction  and  operation  of  a  new 
convention  center  at  the  Mount  Vernon 
Square  site  (bounded  by  K,  7th,  9th,  and 
N  Streets,  NW.);  (2)  construction  and 
operation  of  a  new  convention  center  at 
the  Northeast  No.  1  site  (generally, 
between  First  Street,  NE.  and  the 
railroad  track);  and  (3)  a  No  Action 
Alternative,  which  would  result  in  a  no 
new  construction.  Topics  for 
environmental  analysis  include  short- 
term  construction-related  impacts,  long- 
term  changes  in  traffic,  parking,  socio- 
economic impacts,  land  use  and 
physical/biologic  conditions  within  the 
project  area;  cultural  (historic  and 
archeological)  and  visual  resource 
protection;  and  site  operations  and 
maintenance. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  review/scoping  process 
will  include  all  written  comments  and 
one  (1)  public  meeting  for  the  purpose 
of  determining  significant  issues  related 
to  the  alternatives  and  to  the  potential 
impacts  associated  with  the  proposed 
construction  and  operation  of  the 
Convention  Center.  The  public  meeting 
will  be  held: 

Wednesday,  September  25,  1996  at 
7:00  P.M.  at  900  9th  Street,  NW,  the  D.C. 
Convention  Center/Rooms  30  and  31. 

This  pubUc  meeting  will  be 
advertised  in  local  and  regional 
newspapers.  Adequate  signs  will  be 
posted  to  direct  meeting  participants.  A 
short  formal  presentation  will  precede 
the  request  for  pubUc  comments. 
National  Capital  Planning  Commission 
and  District  of  Columbia  representatives 
will  be  available  at  this  meeting  to 
receive  comments  fi'om  the  public 
regarding  issues  of  concern.  It  is 
imp>ortant  that  Federal,  regional  and 
local  agencies,  and  interested 


individuals  and  groups  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during- the  preparation  of  the  Draft  EIS. 
In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  oral 
comments  to  five  (5)  minutes.  A 
Document  summarizing  the  written  and 
oral  comments  received  will  be 
prepared. 

An  Informational  Packet  will  be 
available  for  review  at  the  offices  of  the 
National  Capital  Planning  Commission 
at  801  Pennsylvania  Avenue.  N,\V.,  and 
at  Martin  Luther  King,  Jr.  Public  Library 
(9th  &  G  Streets.  .N.W.j.  or  upon  request. 
Agencies  and  the  general  public  are 
invited  and  are  encouraged  to  provide 
written  comments  on  the  scoping  issues 
in  addition  to.  or  in  heu  of,  oral 
comments  at  the  public  meeting.  To  be 
most  helpful,  environmental  review/ 
scoping  comments  should  clearly 
describe  specific  issues  or  topics  which 
the  community  beUeves  the  EIS  should 
address. 

DATES:  All  written  statements  regarding 
environmental  review  of  the  proposed 
arena  must  be  postmarked  no  later  than 
September  27,  1996  to  the  address 
below: 

National  Capital  Planning 
Commission.  801  Pennsylvania  Avenue, 
NW.,  Suite  301.  Washington,  D.C. 
20576,  Attention  Mr  Maurice  Foushee, 
Community  Planner 
FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  .National  Capital  Planning 
Commission.  801  Pennsylvania  Avenue, 
NW  ,  Suite  301,  Washington,  D.C. 
20576,  Phone:  (202)  482-7200. 
Sandra  H.  Shapiro, 

General  Counsel,  National  Capital  Planning 
Commission. 

[FR  Doc  96-21806  Filed  8-26-96;  8:45  a.m.) 

BILUNG  COOE  75a3-02-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Matenals 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory-  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  #1203 

Dates  and  Times:  9-10-96,  5:00  pm-9:00 
pm,  and  9-11-96:  8  00  am-5:00  pm 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  W.  Lance  Haworth, 
Coordinating  Program  Director,  Materials 
Research  Science  and  Engineering  Centers, 
Division  of  Materials  Research.  Room  1065 
NSF,  4201  Wilson  Blvd.  Arlington,  VA  22230 
Telephone  (703)  306-1815 


UMI 
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Purpose  of  Meeting:  To  provide  advice  and 
recomniendations  concerning  support  for  the 
Materials  Research  Science  and  Engineering 
Centers,  Purdue  University. 

Agenda:  Presentation  and  evaluation  of 
progress 

Reason  for  Qosing:  The  proposal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  {personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  22, 1996. 
M.  RdMCca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  96-21781  Filed  8-26-96;  8:45  ami 

BILLING  CODE  75S6-05-M 


NATIONAL  TRANSPORTATION 

SAFETY  BOARD 

Sunshine  Act  Meeting 

National  Transportation  Safety  Board 

TIME  AND  DATE:  9:30  a.m.,  Wednesday, 

September  4.  1996. 

PUCE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza,  S.W..  Washington,  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  6582A 

Railroad  Accident  Report:  Collision 

Involving  Two  New  York  City  Transit 

Subway  Trains  on  the  Williamsburg 

Bridge  in  Brooklyn,  New  York,  June  5, 

1995. 

6734  Pipeline  Special  Investigation 
Report:  Evaluation  of  Pipeline  Failures 
During  Flooding  and  of  Spill  Response 
Actions,  San  Jacinto  River  near 
Houston,  Texas,  October  1994. 

News  Media  Contact:  Telephone: 
(202]  382-0660 

FOR  MORE  INFORMATION  CONTAC"^:  Bea 
Hardesty  (202)  382-6525. 

Dated:  August  23, 1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  96-21914  Filed  8-23-96;  10:22  ami 
BILUNG  CODE  7S33-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  72-2  {50-280/281)] 

Notice  ot  Issuance  ot  Amendment  to 
Materials  License  SNM-2501,  Virginia 
Electric  and  Power  Company.  Surry 
Independent  Spent  Fuel  Storage 
installation 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 


issued  Amendment  8  to  Materials 
License  No.  SNM-2501  held  by  Virginia 
Electric  and  Power  Company  (VA 
Power)  for  the  receipt,  possession, 
transfer,  and  storage  of  spent  fuel  at  the 
Surry  ISFSI,  located  in  Surry  Coimty, 
Virginia.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

By  appUcation  dated  October  16, 
1995,  VA  Power  requested  to  amend  its 
ISFSI  license  to  (1)  Revise  references  to 
the  physical  security  plan,  and  (2) 
permanently  exempt  it  from  the 
submittal  date  specified  in  10  CFR 
72.44(d)(3)  for  the  required  annual 
radioactive  effluent  release  report.  The 
Commission  has  chosen  not  to  grant  the 
exemption.  However,  the  license  has 
been  revised  to  delete  the  requirement 
of  submitting  a  second,  semi-annual 
radioactive  effluent  release  report  that  is 
not  required  by  10  CFR  Part  72. 

This  amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

In  accordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
pubUc  health  and  safety  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  notice  of  proposed 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)  (10)  and  (12),  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

Docimients  related  to  this  action  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555,  and 
at  the  Local  Public  Docimient  Room  at 
the  Swem  Library,  the  College  of 
WiUiam  and  Mary,  WiUiamsburg,  VA 
23185. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  August  1996. 


For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  96-21812  Filed  8-26-96:  8:45  am] 

BIUJNQ  CODE  7SM-01-P 
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AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  August  26,  September  2, 

9,  and  16. 1996. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  26— TenUtiTe 

Monday,  August  26 

2:00  p.m. 
Meeting  with  Chairman  of  Nuclear  Safety 
Research  Review  Committee  (NSRRC) 
{Public  Meeting) 
(Contact:  Jose  Cortez,  301-415-6596) 

Tuesday,  August  27 

9:30  a.m. 
Briefing  on  Design  Certification  Issues 

(Public  Meeting) 
(Contact:  Jerry  Wilson.  301-415-3145) 
2:00  p.m. 
Briefing  on  Annealing  Demonstration 

Project  (Public  Meeting) 
(Contact:  Michael  Mayfield,  301-415- 
6690) 

Wednesday,  August  28 

10:00  a.m. 
Briefing  on  Certification  of  USEC  (Public 

Meeting) 
(Contact:  John  Hickey.  301-415-7192) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  September  2— TenUtive 

Wednesday,  September  4 

9:30  a.m. 
Briefing  by  DOE  on  Status  of  HLW  Program 
(Public  Meeting) 

Thursday,  September  5 

3:00  p.m. 
Briefing  by  Executive  Branch  (CLOSED— 
Ex.1) 

Week  of  September  9— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  9. 

Week  of  September  16— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  16. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 
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The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:// 
www .  nrc.gov/SECY/smj/schedule.  htm. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  D.C 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb9nrc.gov  or  dkwdnrc.gov. 

Dated:  August  23, 1996. 

William  .M.  Hill.  ]r., 

SECY  Tmckjng  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  96-21989  Filed  ft-23-96;  2:01  pml 

MUJNG  CODE  7»<M)1-M 


POSTAL  SERVICE 

Information  Based  Indicia  Program 
(IBIP) 

agency:  Postal  Service. 

action:  Announcement  of  Public 
Meeting  on  lEIP. 

summary:  The  Postal  Service  will  be 

hosting  another  public  meeting  in 

conjunction  with  IBIP.  The  meeting  will 

be  on  Policy  Issues  regarding  IBIP.  It 

will  be  held  Wednesday.  September  25, 

1996,  at  the  Crystal  Gateway  Marriott, 

1700  Jefferson  Davis  Highway, 

ArUngton,  VA  22202-3555. 

DATES:  Reservations  for  this  meeting 

may  be  made  until  September  19,  1996, 

by  calling  Terry  Goss  at  202-268-3757 

or  Gloria  Valcin  at  202-268-5586. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FK  Doc  96-21554  Filed  8-26-96:  8:45  am] 

BH.LIW3  CO0€  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  WnUen  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension:  Mutual  Fund  Telephone 
Survey— SEC  File  No.  270-395,  OMB  Control 
No.  3235-0448;  Mall  Intercept  Survey— SEC 
File  No.  270-393,  OMB  Control  No.  3235- 
0450;  Mutual  Fund  Mail  Survey— SEC  File 
No.  270-395,  OMB  Control  No.  3235-0451. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 


("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  of 
information.  The  Commission  is  seeking 
approval  to  execute  a  mutual  fimd 
telephone  survey,  a  mall  intercept 
survey,  and  a  mutual  mail  survey.  These 
siu^eys  will  attempt  to  assess  the 
public's  imderstanding  of  mutual  funds 
and  other  financial  matters.  The  results 
will  enable  the  Commission  to  better 
understand  the  level  of  investor 
comprehension  of  mutual  fund 
prospectuses  and  financial  issues. 

The  mutual  fund  telephone  survey  is 
estimated  to  require  750  burden  hoiu^. 
Approximately  3,000  people  will 
participate  in  the  telephone  survey, 
with  each  interview  lasting  15  minutes. 
The  mall  intercept  survey  is  estimated 
to  require  33  burden  hours. 
Approximately  100  people  vnll 
participate  in  the  survey,  with  each 
interview  lasting  20  minutes. 

The  mutual  fund  mail  survey  is 
estimated  to  require  333  burden  hours. 
Approximately  1,000  people  will 
participate  in  the  survey,  with  the 
interview  lasting  20  minutes. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hoiu^  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Secvuities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C. 
20503. 

Dated:  August  19,  1996. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-21756  Filed  8-26-96;  8:45  am] 
BU.UHQ  COOE  801(MI1-«t 


[Investment  Company  Act  Release  No. 
22153;  812-10122] 

The  One  Group,  et  al.;  Notice  of 
Application 

August  20,  1996. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for  an 

Order  imder  the  Investment  Company 

Act  of  1940  (the  "Act"). 


UMI 


APPLICANTS:  The  One  Group  (the 
"Trust")  Banc.  One  Investment  Advisors 
Corporation  (the  -Adviser").  The  One 
Group  Services  Company  (the 
"Distributor"),  BISYS  Fund  Services 
Limited  Partnership.  BN"!'  Hamilton 
Distributors,  Inc..  Concord  Financial 
Group,  Inc..  Emerald  Asset 
Management,  Inc.,  Pilot  Funds 
Distributors.  Inc.,  231  Broker-Dealer 
Services.  Inc..  UST  Distributors,  Inc., 
Victory  Broker/Dealer  Services,  Inc., 
Vista  Fund  Distributors,  Inc..  Branch 
Banking  and  Trust  Company,  First 
Chicago  Investment  Management 
Company,  and  NBD  Bank. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  from 
section  12(d)(1)  of  the  Act,  and  under 
sections  6(c)  and  17(b)  of  the  Act  from 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  The  order 
would  permit  certain  portfolios  of  the 
Trust  (the  "Portfolios")  to  operate  as 
"fimds  of  fimds"  by  investing 
substantially  all  of  their  assets  in  other 
portfolios  (the  "Underlying  PortfoUos") 
of  the  Trust.  The  order  also  would  allow 
other  groups  of  investment  companies 
that  are  distributed  by  the  Distributor 
(the  "Distributor  Funds")  to  operate  a 
"fund  of  funds"  arrangement  within 
their  respective  fund  complexes 
("Distributor  Funds  of  Funds"), 
whereby  the  Distributor  Funds  of  Funds 
will  invest  in  shares  of  imderlying 
Distributor  Funds  (the  "Underlying 
Distributor  Funds"). 
FILING  DATES:  The  application  was  filed 
on  May  3,  1996  and  was  amended  on 
August  16.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants.  774  Park  Meadow  Drive, 
Westerville,  Ohio  43081. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attornev.  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
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Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company  -, 

Regulation). 

SUPPLEMENTARY  INFORPKIATION:  The 
follow  ing  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants  Representations 

1.  The  Trust  is  registered  as  an  open- 
end  management  investment  company 
under  the  Act.  The  Trust  is  comprised 
of  separate  investment  portfolios,  each 
of  which  will  pursue  a  distinct  set  of 
investment  objectives  and  policies/'  The 
Portfolios  will  initially  consist  of  the 
following  eight  separately  managed 
portfolios:  The  One  Group  Aggressive 
Growth  Fund,  The  One  Group  Growth 
Fimd,  The  One  Group  Growth  and 
Income  Fund,  The  One  Group 
Municipal  Balanced  Fund,  The  One 
Group  Conservative  Growth  Fund,  The 
One  Group  Fixed  Income  Fund,  The 
One  Group  Municipal  Balanced  Fund, 
and  The  One  Group  Tax-Free  Income 
Fund  The  Underlying  Portfolios  are  the 
other  investment  portfolios  of  the  Trust. 

2.  .Applicants  request  that  any  reUef 
granted  pursuant  to  this  application  also 
apply  to  any  open-end  management 
investment  company  that  currently  or  in 
the  future  is  part  of  tlie  same  "group  of 
investment  companies"  as  defined  in 
rule  lla-3  as  the  Trust  (collectively,  the 
"One  Group  Funds").^  Applicants  also 
request  that  any  such  relief  apply  to  any 
other  "group  of  investment  companies" 
distributed  by  the  Distributor 
(Distributor  Funds)  or  any  entity  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  Distributor 
Fimd  of  Funds  would  be  substantially 
similar  to  those  of  the  PortfoUos. 

3  The  .Adviser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and  is 
an  indirect,  wholly  owned  subsidiary  of 
Banc  One  Corporation,  a  bank  holding 
company  incorporated  in  the  State  of 
Ohlo.^  The  Adviser  is  responsible  for 


'  Although  certain  portfolios  of  the  One  Group 
Funds  do  not  presently  intend  to  rely  on  the 
requested  order,  any  such  registered  investment 
comptany,  or  portfolio  therefore,  would  be  covered 
by  the  order  if  it  later  proposed  to  enter  into  a  fund 
of  funds  arrangement  in  accordance  with  the  terms 
described  in  the  application. 

'Rule  lla-3  under  the  Act  defines  the  "same 
group  of  investment  companies"  as  two  or  more 
companies  that:  (a)  hold  themselves  out  to  investors 
as  related  companies  for  purposes  of  investment 
and  investor  services;  and  (b)  that  have  a  common 
investment  adviser  or  principal  underwriter. 

3  The  following  entities  serve  as  investment 
advisers  to  investment  companies  for  which  the 
Controlled  Distributors  serve  as  principal 
underwriter/distributor  and  presently  intend  to  rely 
on  the  order:  Branch  Banking  and  Trust  Company, 


the  overall  management  of  the 
Portfolios'  investment  affairs  and  also 
serves  as  investment  adviser  to  the 
Underlying  PortfoUos.  The  Adviser  may 
charge  the  Portfolios,  and  will  charge 
the  Underlying  Portfolios,  investment 
advisory  fees.  In  certain  cases  the 
Underlying  PortfoUos  have  one  or  more 
sub-advisers.  The  Adviser  pays  the  sub- 
advisers  out  of  the  advisory  fees  paid  by 
the  Underlying  Portfolios. 

4.  The  Distributor  is  a  broker-dealer 
registered  imder  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD"). 
The  Distributor  serves  as  the  PortfoUos' 
principal  underwriter/distributor  and 
administrator.  Each  ControUed 
Distributor  is,  or,  in  the  case  of 
ControUed  Distributors  created  in  the 
future  will  be  a  broker-dealer  registered 
under  the  1934  Act  and  a  member  of  the 
NASD,  and  wiU  serve  as  the  principal 
underwriter/distributor  for  Distributor 
Funds  and  may  serve  as  the  Distributor 
Funds'  administrator.  Each  Controlled 
Distributor  is  or  will  be  a  whoUy  owned 
subsidiary  of  The  BISYS  Group,  Inc. 
The  BISYS  Group,  Uic.  is  holding 
company  that  furnishes  financial  or 
informational  services  to  bank 
proprietary  investment  companies  and 
community  banks.  The  BISYS  Group, 
Inc.  has  no  affiliation  (other  than 
through  the  service  relationships  of  its 
wholly  owned  subsidiaries)  with  any 
investment  company  or  its  bank 
sponsor.  The  BISYS  Group,  Inc.  is  not 
affiUated  with  Bank  One  Corporation  or 
with  the  Adviser, 

5.  AppUcants  propose  a  fund  of  funds 
arrangement  where  each  Portfolio  wiU 
invest  in  shares  of  Underlying  PortfoUos 
that  Eire  part  of  the  same  "group  of 
investment  companies."  Each  PortfoUo 
that  will  make  investments  in  reUance 
on  the  proposed  order  will  invest  in 
other  investment  companies  only  to  the 
extent  contemplated  by  the  requested 
relief.  However,  each  PortfoUos  also 
may  invest  directly  in  stocks,  bonds, 
and  money  market  investments. 
Exemptive  relief  is  not  sought  with 
respect  to  such  other  investments. 

6.  Each  PortfoUo  initially  proposes  to 
allocate  its  assets  among  one  or  more 
Underlying  PortfoUos  representing  the 


First  Chicago  Inve-stment  Management  Company, 
and  NBD  Bank.  Other  entities  which  serve  as 
investment  advisers  to  investment  companies  for 
which  the  Controlled  Distributors  serve  as  principal 
underwriter/distributor  do  not  presently  intend  to 
rely  on  the  order.  However,  each  such  investment 
adviser  and  the  investment  company  which  it 
advises  may  rely  on  the  order  in  the  future  if  the 
adviser  and  investment  company  determine  to 
establish  and  operate  a  fund-of-funds  in  accordance 
with  the  representations  and  conditions  in  the 
application. 


following  asset  classes:  cash;  fixed 
income;  domestic  equity;  and 
international  equity.  The  PortfoUos  will 
be  designed  for  long-term  investors, 
including  tax-deferred  retirement  plan 
participants.  Tlie  PortfoUos  will  provide 
an  efficient  and  simple  method  of 
allowing  investors  to  structure  a 
comprehensive  asset  allocation 
program.  In  addition,  each  Distributor 
Fund  of  Funds  would  invest  in  shares 
of  Underlying  Distributor  Funds  that  are 
part  of  the  same  "group  of  investment 
companies"  as  the  Distributor  Funds  of 
Funds.  The  structtire,  investment 
aUocations,  expenses  and  piu^ose  of 
each  Distributor  Fimd  of  Funds  would 
be  similar  to  those  of  the  PortfoUos. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
sectirities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  seU  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
ovwi  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  Act.  AppUcants  request  an  order 
permitting  the  PortfoUos  to  acquire 
shares  of  the  Underljdng  PortfoUos,  and 
the  Distributor  Funds  of  Funds  to 
acquire  shares  of  the  Underlying 
Distributor  Funds,  beyond  the  section 
12(d)(1)  limits. 

3.  The  restrictions  in  section  12(d)(1) 
were  intended  to  prevent  certain  abuses 
perceived  to  be  associated  vfith  the 
pyramiding  of  investment  companies, 
including:  (a)  unnecessary  dupUcation 
of  costs,  e.g.  sales  loads,  advisory  fees, 
and  administrative  costs;  (b)  undue 
influence  by  the  fund  holding  company 
over  its  underlying  funds;  (c)  the  threat 
of  laiige  scale  redemptions  of  the 
securities  of  the  underlying  investment 
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companies:  and  (d)  unnecessary 
complexity. 

4.  Applicants  believe  that  the 
proposed  arrangement  will  not  raise  the 
fee  layering  concerns  contemplated  by 
section  12(d)(1).  Applicants  contend 
that  the  proposed  arrangement  will  not 
involve  the  layering  of  advisory  fees 
since,  before  approving  any  advisory 
contract  under  section  15(a)  of  the  Act, 
the  board  of  trustees  of  the  Trust  or  the 
board  of  trustees  or  directors  of  the 
Distributor  Fund  of  Funds,  including  a 
majority  of  the  trustees  or  directors  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act,  will  find 
that  the  advisory  fees  charged  under  the 
contract  are  based  on  services  provided 
that  are  in  addition  to.  rather  than 
duphcative  of,  services  provided  under 
any  Underlying  PortfoUo  or  Underlying 
Distributor  Fund  advisory  contract. 

5.  Applicants  state  that  the  proposed 
structure  will  not  raise  the  sales  charge 
layering  concerns  underlying  section 
12(d)(1).  Any  sales  charges  or  service 
fees  relating  to  the  shares  of  a  PortfoUo 
or  Distributor  Fund  of  Funds  will  not 
exceed  the  limits  set  forth  in  Article  III, 
section  26  of  the  Rules  of  Fair  Practice 
of  the  NASD  when  aggregated  with  any 
sales  charges  or  service  fees  that  the 
Portfolio  or  Distributor  Fund  of  Funds 
pays  relating  to  Underlying  Portfolio  or 
Underlying  Distributor  Fund  shares. 
The  aggregate  sales  charges  at  both 
levels,  therefore,  wall  not  exceed  the 
limit  that  otherwise  lawfully  could  be 
charged  at  any  single  level.  Applicants 
expect  that,  overall,  administrative  and 
other  expenses  v*rill  be  reduced  at  both 
levels  under  the  proposed  arrangement 
and,  therefore,  an  investment  in  a 
Portfolio  or  Distributor  Fund  of  Funds 
should  not  be  significantly  more 
expensive  than  a  direct  investment  in  an 
Underlying  PortfoUo  or  Underlying 
Distributor  Fund.  Applicants  believe 
that  all  of  the  One  Group  Funds  and 
Underlying  Distributor  Funds  are  likely 
to  benefit  from  the  existence  of  the 
PortfoUos  and  Distributor  Funds  of 
Funds  since  increased  distribution  and 
the  resulting  increase  of  assets  under 
management  will  produce  additional 
cost  savings. 

6.  Applicants  also  believe  that  the 
concern  that  the  acquiring  fund  might 
be  able  to  control  the  management 
decisions  of  the  underlying  fund 
through  the  threat  of  large  redemptions 
is  not  relevant  to  the  proposed 
arrangements.  There  is  Uttle  risk  that  the 
Adviser  will  exercise  inappropriate 
control  over  the  Underlying  Portfolios. 
The  Portfolios  only  will  acquire  shares 
of  Underlying  Portfolios  that  are  One 
Group  Funds.  Because  the  Adviser  is 
the  investment  adviser  to  the 


Underlying  Portfolios  as  well  as  to  the 
Portfolios,  a  redemption  fi-om  one 
Underlying  PortfoUo  will  simply  lead  to 
the  investment  of  the  proceeds  in 
another  Underlying  Portfolio. 
Applicants  believe  that  the  same  will  be 
true  in  the  case  of  the  Distributor  Funds 
of  Funds  since  they  will  invest  in 
Underlying  Distributor  Funds  that  are 
part  of  the  same  "group  of  investment 
companies." 

7.  Applicants  beUeve  that  the 
proposed  arrangement  will  be 
structured  to  minimize  large  scale 
redemption  concerns.  The  Portfolios 
and  Distributor  Fimds  of  Funds  will  be 
designed  for  intermediate  and  long  term 
investment  purposes.  This  will  reduce 
the  possibiUty  of  the  PortfoUos  and 
Distributor  Funds  of  Funds  from  being 
used  as  short-term  investment  vehicles 
and  further  protect  the  Portfoios  and  the 
Distributor  Funds  of  Funds  and  their 
respective  Underlying  Portfolios  and  the 
Underlying  Distributor  Funds  from 
unexpected  large  redemptions. 
AppUcants  beUeve  that  the  proposed 
arrangement  will  not  be  unnecessarily 
complex.  No  Underlying  PortfoUo  or 
Underlying  Distributor  Fund  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

8.  Section  17(a)  generally  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  to  sell 
securities  to,  or  purchase  securities 
firom,  the  company.  The  Portfolios  and 
the  Underlying  PortfoUos  may  be 
considered  affiUated  persons  because 
they  share  a  common  adviser  and  to  the 
extent  a  PortfoUo  owns  5%  of  an 
Underlying  PortfoUo 's  shares.  Similar 
arguments  may  be  made  in  the  case  of 
the  Distributor  Funds  of  Funds  and  the 
Underlying  Distributor  Funds.  An 
Underlying  PortfoUo's  issuance  of  its 
shares  to  the  Portfolio,  and  the  sale  by 
the  Underlying  Distributor  Funds  of 
their  shares  to  the  Distributor  Fimds  of 
Funds,  could  be  deemed  principal 
transactions  subject  to  section  17(a). 

9.  Section  17(b)  provides  that  the  SEC 
shaU  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
AppUcants  request  an  exemption  under 


sections  6(c)  and  17(b)  to  allow  the 
above  transactions.'' 

ilO,  Applicants  believe  tnat  the 
proposed  transactions  meet  the 
standards  of  sections  6(c)  and  17(b).  The 
consideration  paid  for  the  sale  and 
redemption  of  shares  of  Underlying 
Portfolios  and  Underlying  Distributor 
Funds  will  be  based  on  the  net  asset 
value  of  the  Underlying  Portfolios  and 
Underlying  Distributor  Funds, 
respectively,  subject  to  applicable  sales 
charges.  The  proposed  arrangements 
also  will  be  consistent  with  the  policies 
as  set  forth  in  the  registration  statement 
of  each  Portfolio  and  Distributor  Fund 
of  Funds.  Applicants  also  believe  that 
the  proposed  transactions  are  consistent 
with  the  general  purposes  of  the  Act. 

Applicant's  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  Portfolio  and  each  Underlying 
Portfolio  will  be  part  of  the  "same  group 
of  investment  companies,  '  as  defined  in 
rule  lla-3  under  the  Act.  In  addition, 
each  Distributor  Furid  of  Funds  and 
each  Underlying  Distributor  Fund  will 
be  part  of  the  same  "group  of 
investment  companies." 

2.  No  Underlying  Portfolio  or 
Underlying  Distributor  Fund  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

3.  A  majority  of  the  trustees  of  the 
Trust  and  a  majority  of  the  trustees  or 
directors  of  each  Distributor  Fund  of 
Funds,  will  not  be  'interested  persons," 
as  defined  in  section  2(a)(19)  of  the  Act. 

4.  Any  sales  charges  or  service  fees 
charged  relating  to  the  shares  of  a 
Portfolio  or  Distributor  Fund  of  Funds, 
when  aggregated  with  any  sales  charges 
or  service  fees  paid  by  the  PortfoUo  or 
Distributor  Fund  of  Funds  relating  to 
the  seciuities  of  the  respective 
Underlying  Portfolio  or  Underlying 
Distributor  Fund,  will  not  exceed  the 
limits  set  forth  in  Article  III,  section  26, 
of  the  NASD's  Rules  of  Fair  Practice. 

5.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  trustees  of  the  Trust  and  the 
board  of  trustees  or  directors  of  the 
Distributor  Fund  of  Funds,  including  a 
majority  of  the  trustees  or  directors  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19),  will  find  that 


*  Section  17(b)  applies  to  a  specific  proposed 
transaction,  rather  than  an  ongoing  series  of  future 
transactions.  See  Keystone  Custodian  Funds,  21 
S.E.C.  295,  298-99  (1945).  Section  6(c),  along  with 
section  17(b),  frequently  is  used  to  grant  relief  from 
section  17(a)  to  permit  an  ongoing  series  of  future 
transactions. 
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advisory  fees  charged  under  the  contract 
are  based  on  ser\ices  provided  that  are 

in  addition  to.  rather  than  duplicative 
of.  services  provided  under  any 
Underlving  Portfolio  or  Underlying 
L)istnbutor  Fund  advisory  contract.  The 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  the  Portfolio  or 
Distributor  Fund  of  Funds. 

6.  Applicants  agree  to  provide  the 
follow-mg  information,  in  an  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  Investment 
Management:  monthly  average  total 
assets  of  each  Portfolio  and  Distributor 
Fund  of  Funds,  and  each  respective 
Underlying  PortfoUo  and  Underlying 
Distributor  Fund:  monthly  purchases 
and  redemptions  (other  than  by 
exchange!  for  each  Portfolio  and 
Distributor  Fund  of  Funds  and  each 
respective  Underlying  Portfolio  and 
Underlving  Distnbutor  Fund;  monthly 
exchanges  into  and  out  of  each  Portfolio 
and  Distnbutor  Fund  of  Funds  and  each 
respective  Underlying  Portfolio  and 
Underlying  Distributor  Fund;  month- 
end  allocations  of  each  Portfolio's  assets 
among  the  Underlving  Portfolios  and  of 
the  assets  of  each  Distributor  Fund  of 
Funds  among  its  Underlying  Distributor 
Funds;  annual  expense  ratios  for  each 
Portfolio  and  each  Distributor  Fund  of 
Funds  and  each  respective  Underlying 
Portfolio  and  any  Underlying 
Distributor  Fund;  and  a  description  of 
any  vote  taken  by  the  shareholders  of 
any  Underlying  Portfolio  and 
Underlying  Distributor  Fund,  including 
a  statement  of  the  percentage  of  votes 
cast  for  and  against  the  proposal  by  the 
Portfolio  and  the  Distributor  Fund  of 
Funds  and  by  the  other  shareholders  of 
the  Underlying  Portfolio  and 
Underlying  Distnbutor  Fund.  The 
information  will  be  provided  as  soon  as 
reasonablv  practicable  following  each 
fiscal  vear-end  of  the  Portfolio  and  each 
Distributor  Fund  of  Funds  (unless  the 
Chief  Financial  Analyst  notifies 
applicants  in  writing  that  the 
information  need  no  longer  be 
submitted.) 

For  the  Commission,  by  the  Division 
of  Investment  Management,  under 
delegated  auihorit\ 
Margaret  H.  McFariand. 
Deputy  Secretary. 
(FR  Doc  96-21754  Filed  8-26-96;  8:45  am) 

BILLING  CODE  8010-01-HI 


Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CfTATION  OF 

PREVIOUS  ANNOUNCEMENT:  (To  be 

Published]. 

STATUS:  Open  meeting. 


PLACE:  450  Fifth  Street,  N.W., 

Washington.  DC 

DATE  PREVIOUSLY  ANNOUNCED:  To  be 
Published 

CHANGE  IN  THE  MEETING:  Additional  Item. 

The  following  item  will  be  considered 
at  an  open  meeting  scheduled  to  be  held 
on  Wednesday,  August  28,  1996,  at 
10:00  a.m.: 

The  Commission  will  consider  whether  to 
propose  additional  amendments  to  the  Quote 
Rule,  These  amendments  would  require 
continuous  two-sided  quotations  from 
exchange  specialists  and  over-the-counter 
"  market  makers  that  are  responsible  for  more 
than  1%  of  the  quarterly  transaction  volume 
for  an  OTC  security  included  in  the  Nasdaq 
Stock  Market,  Inc.  For  further  information, 
please  contact  Gail  Marshall,  Division  of 
Market  Regulation,  at  (202)  942-7129. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretar>  (202)  942-7070. 

Dated:  August  23, 1996. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-22008  Filed  8-23-96;  3:46  pm] 

BtLUNG  CODE  8010-01-M 


[Release  No.  34-37587;  File  No.  SR-Amex- 
96-31] 

Self-Regulatory  Organizations;  Notce 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange.  Inc 
Relating  to  The  Listing  Critena  tor 
Equity  Linked  Notes 

August  20,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
14, 1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1, 11,  and  III  below, 
which  Items  have  been  prepared  by  the 
Amex.  The  Commission  is  publishing 
this  notice  to  soUcit  comments  on  the 
proposed  rule  change  firom  interested 
persons. 


I.  Self-Regu!ator\  Orsanization's 
Statement  of  the  Terms  of  Substanrp  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  107B  of  the  Amex  Company 
Guide  to  provide  greater  flexibility  for 
issuers  listing  Equity  Linked  Notes. 

The  text  ofthe  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  5>elf-ReEulatorv  Oi-^anization's 

Statement  oi  the  }'iir|)ost'  ut   and 
Statutory  Basis  for   the  Prnpos*'!;  Rulf 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  May  20,  1993  ^  and  December  13, 
1993,*  the  Commission  approved 
amendments  to  Section  107  ofthe  Amex 
Company  Guide  to  provide  for  the 
Usting  and  trading  of  Equity  Linked 
Term  Notes  ("ELNs").  ELNs  are 
intermediate  term  (two  to  seven  years), 
hybrid  debt  instruments,  the  value  of 
which  is  finked  to  the  performance  of  a 
highly  capitaUzed,  actively  traded  U.S. 
common  stock. 

The  Exchange  now  proposes  to  amend 
Section  107B  ofthe  Company  Guide  to 
provide  for  greater  flexibility  in  the 
Usting  criteria  for  ELNs.  Specificsdly, 
the  Exchange  proposes  to  provide  for  an 
alternative  minimum  tangible  net  worth 
criteria  for  issuers  of  ELNs.  An  issuer 
with  minimum  tangible  net  worth  in 
excess  of  $250,000,000  will  not  be 
limited  to  offerings  of  equity  linked 
notes  that  do  not  exceed  25%  of  their 
net  worth.  The  Exchange  beUeves  that 
this  strikes  an  appropriate  balance 
between  the  Exchange's  responsiveness 
to  innovations  in  the  securities  markets 
and  its  need  to  ensure  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets.  Moreover,  the 
Exchange  beUeves  that  these  changes 
vnll  not  have  an  adverse  impact  on  the 
market  for  equity  linked  notes  nor  its 


•  15  U.S.C.  78»(b)(l). 
>17CFR240.19b-4. 


>  See  Securities  Exchange  Act  Release  No.  32345 
(File  No.  SR-Amex-92-42). 

*  See  Securities  Exchange  Act  Release  No.  33328 
(File  No.  SR-Amex-ea-SS). 
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investors  since  issuers  with  the  lower 
net  worth  of  $1 50.000.000  will  still  be 
required  to  limit  ihe  amount  of  their 
equity  linked  note  offerings  to  25%  of 
their  net  worth.  Finally,  such  alternative 
criteria  is  currently  in  place  for  issuers 
of  currency  and  index  warrants  listed  on 
the  exchange.^ 

(2)  Basis 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  vdth 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change 

III.  Date  of  Effectiveness  of  the  ^ 

Proposed  Rule  Change  and  Timing  for 
Ckimmission  .\ction 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  no  finding  or 
(li)  as  to  which  the  .\niex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  File  No.  SR-Amex- 
96-31  and  should  be  submitted  by 
(insert  date  21  days  from  date  of 
pubhcation). 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  96-21755  Filed  8-26-96;  8:45  am] 
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[Docket  No.  34-37591;  File  No.  SR-MSRB- 
96-8] 

Selt-Reguiatory  Organizations;  Notice 
of  Fiimg  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Interpretation  of 
Rule  G-3  7  on  Political  Contributions 
and  Prohibitions  on  Municipal 
Securities  Business 

August  21,  1996. 

On  August  6, 1996,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (SR-MSRB-96-8),  pursuant 
to  Section  19(b)(1)  of  the  Secvuities 
Exchange  Act  of  1934  ("Act"),  15  U.S.C. 
78s(b)(l),  and  Rule  19l>-4  thereunder. 
The  proposed  rule  change  is  described 
in  Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Board  has  designated  this  proposal  as 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)(3)(A)  of  the 
Act,  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  See  Section  106  of  the  Amex  Company  Guide. 


•  17  C3TI  200.30-3(a)(12). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a  notice 
of  interpretation  concerning  rule  G— 37 
on  political  contributions  and 
prohibitions  on  municipal  securities 
business  (hereafter  referred  to  as  "the 
proposed  rule  change"].  The  proposed 
rule  change  is  as  follows: 

Rule  G-37:  Political  Contributions  and 
Prohibitions  on  Municipal  Securities 
Business 

Contributions  to  a  Non-Dealer  Associated 
.  PAC  and  Payments  to  a  State  or  Local 
Political  Party 

1.  Q:  Could  contributions  to  a  non-dealer 
associated  PAC  or  payments  to  a  state  or 
local  political  party  lead  to  a  ban  on 
municipal  securities  business  with  an  issuer 
under  rule  G-37? 

A:  Rule  G-37(d)  prohibits  a  dealer  and  any 
municipal  finance  professional  from  doing 
any  act  indirectly  which  would  result  in  a 
violation  of  the  rule  if  done  directly  by  the 
dealer  or  municipal  finance  professional.  A 
dealer  would  violate  rule  G-37  bv  doing 
business  with  an  issuer  after  providing 
money  to  any  person  or  entity  when  the 
dealer  knows  that  such  money  will  be  given 
to  an  official  of  an  issuer  who  could  not 
receive  such  a  contribution  directly  from  the 
dealer  without  triggering  the  rule's 
prohibition  on  business.  For  example,  in 
certain  instances,  a  non-dealer  associated 
PAC  or  a  local  political  party  may  be 
soliciting  funds  for  the  purpose  of  supporting 
a  limited  number  of  issuer  officials. 
Depending  upon  the  facts  and  circumstances, 
contributions  to  the  PAC  or  payments  to  the 
political  party  might  well  result  in  the  same 
prohibition  on  municipal  securities  business 
as  would  a  contribution  made  directly  to  the 
issuer  official. 

2.  Q:  If  a  dealer  receives  a  fund  raising 
solicitation  from  a  non-dealer  associated  PAC 
or  a  political  party  with  no  indication  of  how 
the  collected  funds  will  be  used,  can  the 
dealer  make  contributions  to  the  non-dealer 
associated  PAC  or  payments  to  the  political 
party  without  causing  a  ban  on  municipal 
securities  business? 

A:  Dealers  should  inquire  of  the  non-dealer 
associated  PAC  or  political  pwrty  how  any 
funds  received  from  the  deader  would  be 
used.  For  example,  if  the  non-dealer 
associated  PAC  or  political  party  is  soliciting 
funds  for  the  purpose  of  supporting  a  limited 
number  of  issuer  officials,  then,  depending 
upon  the  facts  and  circumstances, 
contributions  to  the  PAC  or  payments  to  the 
political  party  might  well  result  in  the  same 
prohibition  on  municipal  securities  business 
as  would  a  contribution  made  directly  to  the 
issuer  official. 

Two-  Year  Designation  Period  for  Municipal 
Finance  Professionals 

3.  Q:  Rule  G-37{g)(iv)  states  that  each 
person  designated  a  municipal  finance 
professional  shall  retain  this  designation  for 
two  years  after  the  last  activity  or  position 
which  gave  rise  to  the  designation.  If  a  dealer 
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terminates  a  municipal  finance  professional's 
emplo%Tnent.  and  that  person  is  no  longer 
a.ssociated  m  any  way  with  the  dealer 
(including  any  affiliated  entities  of  the 
dealer),  must  the  dealer  continue  to  designate 
that  person  a  "municipal  finance 
professional"  for  recordkeeping  and 
reporting  purposes  under  mies  G-37(g)(iv) 
and  G-8(a){xvi)? 

A;  No.  If  a  municipal  finance  professional 
is  no  longer  employed  by  the  dealer,  and  is 
not  an    associated  person"  of  the  dealer,  then 
the  dealer  is  not  required  to  designate  that 
person  a  municipal  finance  professional  and 
the  dealer  may  cease  its  recordkBeping  and 
reporting  obligations  with  respect  to  that 
person. 

4.  Q:  If  a  municipal  finance  professional  is 
transferred  from  a  firm's  dealer  department  to 
another  non-municipal  department,  such  as 
the  corporate  department,  must  the  dealer 
continue  to  designate  this  person  a  municipal 
finance  professional  for  recordkeeping  and 
reporting  purposes'' 

A:  If  a  municipal  finance  professional  is 
transferred  to  another  department  within  the 
same  firm  (such  as  corporate,  equities,  etc.) 
and  remains  an  "associated  person"  of  the 
dealer  the  dealer  must  continue  to  designate 
this  person  a  municipal  finance  profiessional 
for  two  years  from  the  date  of  the  last  activity 
or  position  which  gave  rise  to  this 
designation  and  must  continue  its 
recordkeeping  and  reporting  obligations 
under  rules  G-37  and  G-8  It  is  incumbent 
upon  each  dealer  to  determine  whether  the 
person  is  an  associated  person  pursuant  to 
Section  3(a)(18)  of  the  Securities  Exchange 
Act  of  1934,  If  so,  then  in  addition  to 
recordkeeping  and  reporting  obligations, 
dealers  should  be  mindful  that  any 
contributions  made  by  this  associated  person 
during  the  two-year  designation  [jeriod  (other 
than  contributions  that  qualify  for  the  rule's 
$250  de  minimis  exception)  will  subject  the 
dealer  to  the  rule's  ban  on  municipal 
securities  business  for  two  years  from  the 
date  of  such  contribution.  Of  course,  the  ban 
can  only  be  triggered  if  the  person  previously 
was  a  municipal  finance  professional. 

5.  Q:  A  municipal  finance  professional 
resigns  from  a  dealer,  buf  still  remains  an 
associated  person  of  the  dealer  (e.g.,  by 
retaining  a  position  in  the  dealer's  holding 
company)-  May  the  dealer  cease  designating 
this  person  a  municipal  finance  professional 
for  purposes  of  the  recordkeeping  and 
reporting  requirements  under  rules  G-37  and 
G-S?  In  addition,  may  this  person  make 
contributions  to  issuer  officials  without 
causing  the  dealer  to  be  banned  from  the 
municipal  securities  business  with  such 
issuers? 

A:  As  noted  above  in  Q&A  number  4,  if  a 
person  is  no  longer  a  municipal  finance 
professional  because  he  or  she  has  left  the 
dealer's  employ,  but  nevertheless  remains  an 
associated  person  of  the  dealer,  then  the 
dealer  must  continue  to  designate  this  pmrson 
a  municipal  finance  professional  for  two 
years  from  the  last  activity  or  position  which 
gave  rise  to  such  designation. 

Moreover,  any  contributions  by  this 
associated  person  (other  than  those  that 
qualify  for  the  de  minimis  exception  under 
rule  G-37(b))  will  subject  the  dealer  to  the 


rule's  ban  on  municipal  securities  business 
for  two  years  from  the  date  of  the 
contribution. 

II.  Self-Regulatorv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutorv  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  Bie  Purpose  of,  and 
Statutory  Basis  for.  Ute  Proposed  Rule 
Change 

On  April  7,  1994,  the  Commission 
approved  Board  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.'  Since 
that  time,  the  Board  has  received 
niunerous  inquiries  concerning  the 
appUcation  of  the  rule.  In  order  to  assist 
the  municipal  securities  industry  tmd, 
in  particular,  brokers,  dealers  and 
mimicipal  securities  dealers  in 
understanding  and  complying  with  the 
provisions  of  the  rule,  the  Board 
published  six  prior  notices  of 
interpretation  which  set  forth,  in 
question-and-answer  format,  general 
guidance  on  rule  G-37.2  In  prior  filings 
with  the  Commission,  the  Board  stated 
that  it  will  continue  to  monitor  the 
appUcation  of  rule  G-37,  and,  from  time 
to  time,  will  publish  additional  notices 
of  interpretations,  as  necessaiy.^  In  Ught 
of  questions  recently  received  from 
market  participants  concerning  the 
apphcabiUty  of  the  rule  to  contributions 
to  non-dealer  associated  political  action 
committees  and  payments  to  state  or 


>  Securities  Exchange  Act  Release  No.  33868 
(April  7. 1994).  The  rule  applies  to  contributioag 
made  on  and  after  April  25,  1994. 

2  See  Securities  Exchange  Act  Release  No.  34161 
(June  6,  1994),  59  FR  30379  (June  14.  1994); 
Securities  Exchange  Act  Release  No.  34603  (Aug. 
25, 1994),  59  FR  45049  (Aug.  31, 1994);  Securities 
Exchange  Act  Release  No.  35128  (Dec.  20, 1994),  59 
FR  66989  (Dec.  28.  1994);  Securities  Exchange  Act 
Release  No.  35544  (March  28.  1995).  60  FR  16896 
(April  3,  1995);  Securities  Exchange  Act  Release  No. 
35879  (June  21.  1995),  60  FR  33447  (June  28.  1995); 
Securities  Exchange  Act  Release  No,  36857  (Feb.  16. 
1996),  61  FR  7034  (Feb.  23,  1996). 

See  also  MSRB  BeporU.  Vol.  14,  No.  3  Quae  1994) 
at  11-16;  Vol.  14,  No.  4  (August  1994)  at  27-31; 
VoL  14,  No.  5  (December  1994)  at  8;  Vol.  15,  No. 
1  (April  1995)  at  21;  Vol.  15.  No.  2  (July  1995)  at 
3-4:  and  Vol.  16,  No.  1  (Jan.  1996)  at  31.  See  also 
MSRB  Manual  (CCH)  1 3681. 

'File  Nos.  SR-MSRB-94-6  and  94-15. 


local  pohtical  parties,  as  well  as  the 
two-year  designation  period  for 
municipal  finance  professionals,  the 
Board  has  determined  that  it  is 
necessary  to  provide  further  guidance  to 
the  municipal  industry.  Accordingly, 
the  Board  is  publishing  this  seventh  set 
of  questions  and  answers. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
ISBCbKZKOoftheAct." 

B.  Self-Regulatory  Organization's 
Statenjent  on  Burden  on  Competition 

The  Board  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  because  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
soUcited  nor  received. 

m.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Board  has  designated  this 
proposal  as  constituting  a  stated  poUcy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19Cb)(3)(A)(i)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder,  thus  rendering  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission. 

At  any  time  within  sixty  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  svunmarily  abrogate 
such  rule  change  if  it  app>ears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


"Section  15B(b)(2)(C)  states  in  the  pertinent  part 
4hat  the  rules  of  the  Board  "shall  be  designed  to 
prevent  fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable  principles, 
of  trade,  to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect  to,  and 
facilitating  transactions  in  municipal  securities,  to 
remove  impediments  to  and  perfect  the  mechanism 
of  a  free  and  open  market  in  municipal  securities. 
and,  in  general,  to  protect  investors  and  the  public 
interest." 
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Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  DC.  20549  Copies  of  the 
submissions,  aii  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  Ail 
submissions  should  refer  to  File  No. 
SR-MSRB-9&-e  and  should  be 
submitted  by  September  17, 1996. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  17  CFR  200.30- 
3(a)(12). 

Margaret  H.  .McFariand, 
Deputy  Secretary. 
(FR  Doc  96-21816  Filed  8-26-96;  8:45  ami 

BILUNQ  COOE  BOIO-OI-M 


No.  34^7588;  File  No.  SR-NASO- 


[R«l< 
96-39) 


Self- Regulatory  Organizations; 
NatJonai  Association  of  Securities 
Dealers,  Inc;  Order  Granting  Approval 
to  Proposed  Rule  Change  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  4  and  5  to  Proposed  Rule  Change 
Relating  to  Application  of  the  Rules  of 
Fair  Practice  to  Transactions  in 
Exempted  Securities  (Except 
Municipals)  and  an  Interpretation  of  Its 
Suitability  Rule 

August  20.  1996. 

I.  Introduction 

On  September  18,  1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("N.^SD"  or  Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the' 
Secunties  Exchange  Act  of  1934 
(".^ct") '  and  Rule  19b— 4  thereunder;  ^  a 
proposed  rule  change  to  apply  the  , 

Association's  Rules  of  Fair  Practice  to 
transactions  in  exempted  securities. 
other  than  municipals,  and  to  adopt  an 
interpretation  of  the  Association's 
suitability  rule  as  it  applies  to 


institutional  customers.  ^  The  NASD 
filed  Amendment  No.  1  to  the  proposed 
rule  change  on  October  17, 1995, 
Amendment  No.  2  on  January  22,  1996. 
and  Amendment  No.  3  on  February  15, 
1996. 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  Secmities  Exchange  Act 
Release  No.  36383  (Oct.  17.  1995),  60  FR 
54530  (Oct.  24. 1995).  Amendment  No. 
2  was  replaced  by  Amendment  No  3 
before  publication.*  Amendment  No.  3 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
36973  (Mar.  14,  1996).  61  FR  11655 
(Mar.  21. 1996).  On  July  22,  1996  and 
August  14,  1996,  the  NASD  filed 
Amendment  Nos.  4  and  5,  respectively. 
to  the  proposed  rule  change.  ^  This  order 


>  15  U.S.C  Section  78«(b)(l). 
»17  CFR  240.196-4. 


'The  proposed  rule  change  (i)  Amenda  Article  1, 
Section  4  and  5  of  the  Rules  of  Fair  Practice  to 
apply  the  Rules  of  Fair  Practice  to  those  members 
registered  with  the  SEC  solely  under  the  provisions 
of  Section  ISC  of  the  Act  and  to  transactions  in  all 
securities,  except  municipals:  (ii)  merges  the 
NASD's  Government  Securities  Rules,  where 
applicable,  into  the  Rules  of  Fair  Practice,  (ill) 
makes  clarifying  amendments  to  certain  sections 
and  Interpretations  under  Articles  III  and  IV  of  the 
Rules  of  Fair  Practice  relating  to  the  government 
securities  business;  (iv)  amends  certain  Rules  of 
Fair  Practice  and  Board  Interpretations  to  exempt 
transactions  in  government  securities:  (v)  amends 
Article  HI.  Section  2  of  the  Rules  of  Fair  Practice 
by  amendment  to  Subsection  2(b)  and  adoption  of 
an  Interpretation  of  the  Board  of  Governors — 
Suitability  Obligations  to  Institutional  Customers: 
(vi)  makes  technical  changes  to  NASD  By-Laws, 
Schedules  to  the  By-Laws,  the  Rules  of  Fair  Practice 
and  the  Code  of  Procedure  to  replace  references  to 
provisions  of  the  Government  Securities  Rules  with 
references  to  the  appropriate  Rules  of  Fair  Practice, 
and  to  delete  the  terms  "exempted  security"  or 
"exempted  securiUes,"  or.  replace  these  terms  with 
the  term  "municipal  securities."  as  applicable:  and 
(vii)  modifies  references  to  SEC  Rules  15c3-l  and 
lSc3-3  to  reflect  SEC  amendments  to  those  rules. 

*  Amendment  No.  2  responded  to  some  of  the 
comments  received  on  the  original  proposed  rule 
change.  Amendment  No.  3  expanded  upon  the 
discussion  contained  in  Amendment  No.  2  by 
including  responses  to  nine  comment  letters 
received  on  the  original  proposed  rule  change. 
Amendment  No.  3  to  SR-NASD-95-39  completely 
replaced  and  superseded  Amendment  No.  2.  See 
letters  from  Joan  C.  Conley,  Secretary,  NASD,  to 
Mark  P.  Barracca,  Branch  Chief,  SEC,  dated 
February  15.  1996.  and  March  4,  1996.  The 
Commission  received  seven  additional  comment 
letters  after  the  publication  of  Amendment  No.  3. 

'  See  Letter  from  Joan  C  Conley,  Secretary, 
NASD,  to  Katharine  A.  England,  Assistant  Director, 
Division  of  Idarket  Regulation,  SEC,  dated  July  22. 
1996.  Pursuant  to  an  NASD  rule  proposal  that 
became  effective  in  May  1996,  the  NASD  Manual 
has  been  reorganized  to  make  it  easier  to  use.  See 
Securities  Exchange  Act  Release  No.  36698  (Jan.  11, 
1996)  (Rules  that  wore  formerly  organized  under  the 
"Rules  of  Fair  Practice"  generally  are  grouped 
under  the  NASD's  Conduct  Rules  at  Rules  2000- 
3000).  Amendment  No.  4  provides  the  new 
numbering  of  those  provisions  of  the  NASD  Manual 
that  are  being  afiected  by  this  rule  proposal.  A 
conversion  chart  is  attached  to  this  order  as  Exhibit 
1.  Moreover,  .\mendment  No.  4  proposes  to  apply 
Section  50,  Article  HI  of  the  Rules  of  Fair  Practice 
to  transactions  in  exempted  securities  (except 
municipals).  The  NASD  states  that  Section  50, 


permanently  approves  the  proposed  rule 
change,  as  amended,  and  Amendment 
Nos.  4  and  5  on  an  accelerated  basis. 

n.  Background 

The  Government  Securities  Act 
Amendments  of  1993  ("GSAA") 
eliminated  the  statutory  limitations  on 
the  NASD's  authority  to  apply  sales 
practice  rules  to  transactions  in 
exempted  securities,  including 
government  securities,  other  than 
municipals. s  To  implement  the 
expanded  sales  practice  authority 
granted  to  the  NASD  pursuant  to  the 
GSAA.  the  Association  has  proposed  to 
delete  the  NASD  Government  Seciuities 
Rules  and  apply  the  NASD  Rules  of  Fair 
Practice,  where  applicable,  to  exempted 
securities,  including  government 
securities,  other  than  municipals.' 

Concurrently,  the  NASD  has  proposed 
an  interpretation  of  its  suitability  rule  as 
it  applies  to  members'  dealings  with 
institutional  customers  ("Suitability 
Interpretation"  or  "Interpretation").  The 
Interpretation  would  apply  to  all 
securities,  except  municipals,  the 
purchase  or  sale  of  which  is 
recommended  by  a  broker-dealer.  A 
draft  of  the  proposed  suitability 
interpretation  contained  in  this 
proposed  rule  change  was  first 
published  for  comment  in  NASD  Notice 
to  Members  94-62  (August  1994) 
("NTM  94-62"). 8  In  response  to  this 
solicitation  of  comments,  the  NASD 
received  15  comment  letters. »  The 


Article  HI.  which  requires  NASD  members  to  report 
to  the  NASD  the  occurrence  of  certain  specified 
events  and  quarterly  summary  statistics  concerning 
customer  complaints,  would  be  applicable  to 
exempted  securities  (except  municipals).  See  Letter 
from  John  A  Ramsay.  Deputy  General  Counsel,  to 
Katherine  A.  England,  Assistant  Director.  Division 
of  Market  Regulation.  SEC,  dated  August  14.  1996 
("Amendment  No.  5").  In  Amendment  No.  5,  the 
NASD  notes  that  actions  for  conduct  violating  "Fair 
Prices  and  Commissions"  of  Article  in,  Section  4, 
and  the  Mark-Up  Policy  may  be  brought  under 
Article  EI,  Section  1,  requiring  members  to  adhere 
to  just  and  equitable  principles  of  trade. 

"Government  Securities  Act  Amendments  of 
1993.  Pub.  L.  No.  103-202,  &  1(a),  107  StaL  2344 
(1993). 

'The  terms  "exempted  securities,"  "government 
securities"  and  "municipal  securities"  are  defined 
in  Sections  3(a)(12),  3(a)(42)  and  3(a)(29)  of  the  Act 
respectfully. 

»A  copy  of  the  NTM  94-62  is  included  in  File 
No.  SR-NASD-95-39  as  Exhibit  2  thereto. 

•The  NASD  received  letters  regarding  NTM  94- 
62  from  the  following:  (1)  Brian  C.  Underwood. 
Director  of  Compliance.  A.G,  Edwards  &  Sons,  Inc., 
dated  Septemtier  29,  1994:  (2)  Alan  S.  Kramer. 
Senior  Managing  Director,  Bear  Stearns  &  Co.  Inc., 
dated  October  17,  1994;  (3)  Marjorie  E.  Gross, 
Senior  Vice  President  A  Associate  General  Counsel, 
Chemical  Bank,  dated  September  29.  1994:  (4) 
Marjorie  E  Gross.  Senior  Vice  President  4  .\ssociate 
General  Counsel.  Chemical  Bank,  dated  October  14, 
1994:  (5)  F.  Smith.  President.  Freeman  Securities 
Company,  Inc.,  dated  September  30.  1994.  (6) 
Wendy  R.  Beer,  CompUance  Counsel,  Furman  Selz, 
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proposed  suitability  interpretation 
published  in  NTM  94-62  was  revised, 
and  a  second  draft  was  published  for 
comment  in  Notice  to  Members  95-21 
(April  1995)  ("NTM  95-21"). i"  Sixteen 
comments  were  received  in  response 
thereto."  Thereafter,  the  NASD  filed  a 
proposed  interpretation  with  the 
Commission. 

in.  Description 

A.  Application  of  the  Rules  of  Fair 
Practice  to  Exempted  Securities  Except 
Municipals  and  Merger  of  Government 
Securities  Rules 

As  shown  in  Table  1  below,  the 
proposed  rule  change  merges  certain 
provisions  of  the  current  Government 
Securities  Rules  into  the  Rules  of  Fair 
Practice.  The  proposed  rule  change  also 
applies  certain  of  the  NASD  Rules  of 


Fair  Practice  to  exempted  securities 
(except  municipals)  for  the  first  time. 
Table  2  below  indicates  the  Rules  of 
Fair  Practice  that  will  be  applicable  to 
exempted  securities  (except 
municipals). 

Amendments  Merging  Government 
Securities  Rules  into  Rules  of  Fair 
Practice 

The  NASD  proposes  to  merge  certain 
provisions  contained  solely  under  the 
Government  Securities  Rules  into 
corresponding  sections  of  the  Rules  of 
Fair  Practice  to  provide  NASD  members 
with  one  set  of  sales  practice  rules  that 
will  reflect  the  NASD's  expanded 
authority  under  the  GSAA.  Specifically, 
the  NASD  proposes  to  add  provisions  of 
the  Government  Seciuities  Rules  into 
Article  ID,  Section  21(c)(3),  38,  and  39; 
Article  rv.  Sections  1  to  4;  and  Article 


V,  Section  1  of  the  Rules  of  Fair 
Practice.  The  NASD  also  proposes  to 
move  provisions  contained  in  Section  6 
of  the  Government  Securities  Rules  into 
new  Section  38A  of  Article  III  of  the 
Rules  of  Fair  Practice.  To  effect  these 
amendments,  the  NASD  has  reorganized 
and  renumbered  many  of  the  provisions 
contained  in  the  above-referenced 
sections  of  the  Rules  of  Fair  Practice. 
Table  1  identifies  the  provisions  of 
the  Government  Securities  Rules  and 
the  corresponding  provisions  of  the 
Rules  of  Fair  Practice  into  which  the 
Government  Securities  Rules  will  be 
merged.  In  addition.  Table  1  indicates 
the  corresponding  section  of  the  Rules 
of  Fair  Practice  for  each  Government 
Securities  Rule  where  no  rule  language 
change  is  necessary  because  of 
expanded  authority  xmder  Article  1, 
Section  5  of  the  Rules  of  Fair  Practice.'* 


Table  l  .—Government  Securities  Rules  Merged  Into  Rules  of  Fair  Practice 


Sec.  1.  Adoption  of  Rules  ...» „ 

Sec.  2.  AppHcabHity: 

Sutjsection  (a)  _ 

Sirtasection  (b)  _ 

Sec.  3.  Definitions  In  By-Laws  and  Rules  of  Fair  Practice  

Sec  4  Bodes  and  Records 

Sec  5  Supervision 

Sec  6   Regulation  ol  Activities  of  Members  Experiencing  Financial  and/ 
Of  Operat)or»l  Dtfficutties. 
Explanation  o'  Boa-c  of  Governors — Restrictions  on  a  Member's 
Activity. 
Sec.  7.  Approval  of  Cfiange  in  Exempt  Status  under  SEC  Rule  1  ScS-S 

Sec.  8.  Communications  witti  the  Public 

Sec.  9.  Availability  to  Customers  of  Certificate,  By-Laws,  Rules,  arxl 

Code  of  Procedure. 
Sec.  10.  Complaints; 

Subsection  (a)  Complaints  by  Put)lic  Against  Memtjers 


Article  I,  Sec.  1 — No  change. 

Article  I,  Sec.  4  and  5(a). 

Article  I,  Sec.  5  (b)  and  (c) — ^^io  change. 

Article  II,  Sec.  1  and  2 — No  change. 

Article  III,  Sec.  21 . 

Article  III,  Sec.  27— No  change. 

Article  III,  Sec.  38  and  38A.  . 

Explanation  of  Board  of  Governors  Restrictions  on  a  Member's  Activ- 
ity—Article III,  Sec.  38  and  38A. 
iMicie  III,  Sec.  39. 
Article  III,  Sec.  35 — No  change. 
Article  IV,  Sec.  1— No  change. 


Article  IV,  Sec.  2. 


dated  October  31,  1994;  (7)  Betsy  Dotson,  Assistant 
Director,  Federal  Liaison  Center,  Government 
Finance  Officers  Association,  dated  September  30, 
1994;  (8)  Kathryn  S.  Reimann,  Senior  Vice 
President  and  Director  of  Fixed  Income 
Compliance,  Lehman  Brothers  Inc.,  dated  October 
17, 1994;  (9)  Larry  Forrester,  Senior  Vice  President, 
Lyn-Hayes  Financial,  Inc.,  dated  August  23,  1994; 
(10)  Marguerite  C.  Willenbucher.  Vice  President 
and  Senior  Counsel.  Debt  and  Equity  Markets 
Group,  Merrill  Lynch,  Pierce.  Fenner  &  Smith  Inc.. 
dated  October  17,  1994;  (11)  Ken  DeRegt.  Managing 
Director,  Morgan  Stanley  &  Co.  Incorporated,  dated 
October  14,  1994;  (12)  Prudential  Insurance 
Company  of  America,  dated  October  31,  1994;  (13) 
Marianne  Maffucci,  Senior  Vice  President  and 
General  Counsel.  Public  Securities  Association, 
dated  October  17,  1994;  (14]  William  A.  Mcintosh, 
Managing  Director  and  Co-Head  of  U.S.  Fixed 
Income,  Salomon  Brothers  Inc.,  dated  Septemt>er 
30, 1994;  and  (15)  Robert  F.  Price,  Chairman, 
Federal  Regulation  Conunittee,  and  Mark  T. 
Commander,  Chairman,  Self-Regulation  and 
Supervisory  Practice  Committee,  Securities 
Industry  Association,  dated  October  17, 1994.  A 
copy  of  each  comment  letter  listed  above  is 
included  in  File  No.  SR-NASD-95-39  as  Exhibit  3 
thereto.  These  letters  are  discussed  in  Securities 
Exchange  Act  Release  No.  36383  (Oct.  17. 1995),  60 
FR  54530  (Oct  24,  1995)  (notice  of  proposed  rule 
change  for  File  No.  SR-NASD-95-39). 


>">  A  copy  of  NTM  95-21  is  included  in  File  No. 
SR-NASD-eS-39  as  Exhibit  4  thereto. 

>  >  The  NASD  received  letters  regarding  NTM  95- 
21  from  the  following:  (1)  Allen  Weintraub. 
Chairman  and  Chief  Executive  Officer,  The  Advest 
Group,  Inc.,  dated  May  5,  1995;  (2)  Brian  C 
Underwood,  Director  of  Compliance,  A.G.  Edwards 
&  Sons.  Inc..  dated  May  15, 1995;  (3)  Michael  S. 
Caccese,  Esq.,  Senior  Vice  President,  General 
Counsel,  and  Secretary.  Association  for  Investment 
Management  and  Research;  (4)  Marjorie  E.  Gross. 
Senior  Vice  President  &  Associate  General  Counsel, 
Chemical  Bank,  dated  May  17,  1995;  (5)  Michael  J. 
Wilk,  Managing  Director,  Comerica  Securities, 
dated  May  12, 1995:  (6)  Douglas  E.  Harris,  Senior 
Deputy  Comptroller  for  Capital  Markets, 
Comptroller  of  the  Currency,  dated  May  17,  1995; 
(7)  Lawrence  Jacob,  Senior  Vice  President,  Assistant 
Secretary  and  Director  of  Compliance,  Daiwa 
Securities  America  Inc.,  dated  May  16, 1995;  (8) 
James  A.  Brickley,  President  and  CEO.  Federal  Farm 
Credit  Banks  Funding  Corp.,  dated  May  17. 1995; 
(9)  Mitchell  Delk,  Vice  PrMident  Government  and 
Industry  Relations,  Freddie  Mac,  dated  June  1, 
1995;  (10)  Betsy  Dotson,  Assistant  Director,  Federal 
Liaison  Center,  Govormnent  Finance  Officers 
Association,  dated  May  17,  1995;  (11)  Matthew  Lee. 
Executive  Director,  Inner  City  Press/Community  on 
the  Move,  dated  May  15,  1995;  (12)  Matthew 
Elderfield.  Assistant  Director,  London  Investment 


Banlcing  Association,  dated  June  13,  1995;  (13) 
Linda  D.  Edwards.  Vice  President  Compliance, 
Llama  Company,  dated  May  9, 1995;  (14)  Scott  H. 
Rockoff,  Managing  Director,  Director  of 
Compliance,  and  Assistant  General  Counsel, 
Nomura  Securities  International.  Inc..  dated  May 
17. 1995:  (15)  Robert  D.  McKnew.  Chairman.  Public 
Securities  Association,  dated  May  18, 1995;  and 
(16)  Robert  F.  Price.  Chairman  Federal  Regulation 
Committee.  Richard  O.  Scribner.  Chairman.  Self- 
Regulation  and  Supervisory  Practices  Committee, 
and  Zachary  Snow,  Chairman  OTC  Derivative 
Products  Committee,  Securities  Industry 
Association,  dated  June  7,  1995.  A  copy  of  each 
comment  letter  listed  above  is  included  in  File  No. 
SR-NASD-95-39  as  Exhibit  5  thereto.  These  letters 
are  discussed  in  Securities  Exchange  Act  Release 
No.  36383,  supra  note  9  (notice  of  proposed  rule 
change  for  File  No.  SR-NASD-95-39). 

"The  NASD  proposes  to  amend  Article  I,  Section 
S(a)  of  the  Rules  of  Fair  Practice  by  deleting  the 
phrase  "other  than  those  members  registered  with 
the  Securities  and  Exchange  Commission  solely 
under  the  provisions  of  Section  15C  of  the  Act  and 
persons  associated  with  such  memtwrs"  to  expand 
the  application  of  the  Rules  of  Fair  Practice  to 
members  involved  in  the  government  securities 
business  pursuant  to  Section  1  ISC  of  the  Act 
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Table  i.— Government  Securities  Rules  Merged  Into  Rules  of  Fair  PRACiiCE— Continued 


Subsection  (b)  Complaints  by  District  Business  Conduct  Commit- 
tees. 

Si^section  (c)  Complaints  by  the  Board  of  Governors  ...' 

Sec    '  ■    Reports  and  Inspection  of  Books  for  Purpose  of  Investigating 
Complaints 
Resolution  of  Board  of  Governors— Suspension  of  Memt)ers  for 
'^ailure  to  Finnish  Information  Duly  Requested. 

Sec     2  Sanctions  for  Violation  of  the  Rules  „ 

Sec   13.  Payment  of  Fines  or  Costs  „ 

Sec.  14.  Cost  of  Prooeedngs „ 


Article  IV,  Sec  3. 

Article  IV.  Sec.  4. 

Article  IV,  Sec.  5 — No  cnange 

Resolution  of  Board  of  Governors— Suspension  of  Members  for  Failure 

to  Fumish  Information  Duly  Requested— No  change 
Article  V,  Sec.  1 . 
Article  V,  Sec.  2— Ho  change 
Article  V,  Sec.  3— No  change. 


Application  of  NASD  Rules  of  Fair 
Practice  to  Government  Seciuities 

As  indicated  in  Table  2  below,  certain 
provisions  of  the  Rules  of  Fair  Practice 
will  not  be  immediately  applicable  to 
transactions  in  government  securities. 
The  NASD  intends  to  review  the 
application  of  these  rules  to  the 
government  securities  market. 

Front  Running.  Ciurently,  the  NASD 
Front  Running  Interpretation  '^  applies 
only  to  equity  securities.  The  NASD 
believes,  however,  that  the  member 
conduct  prohibited  by  the  Front 
Running  Interpretation  may  occur  under 
certain  circimistances  in  the  government 
securities  market,  and  will  review  the 
application  of  the  Front  Rimning 
Interpretation  to  the  government 
seciuities  market. i*  In  the  interim,  the 
NASD  believes  that  actions  for  similar 
front  running  conduct  occurring  in  the 
government  securities  market  may  be 
brought  under  Article  III,  Section  1  of 
the  Rules  of  Fair  Practice,  i' 

Trading  ahead  of  customer  limit 
orders  **  and  trading  ahead  of  research 
reports,^^  also  are  ciurently  drafted  to 
apply  only  to  equity  securities.  The 
NASD  believes  the  conduct  addressed 


by  these  Interpretations  also  may  occur 
under  certain  circumstances  in  the 
government  securities  market  and 
intends  to  review  the  appUcation  of 
these  Interpretations  to  the  government 
securities  market.  The  NASD  also 
believes  that  actions  for  similar  conduct 
occurring  in  the  government  securities 
market  may  be  brought  under  Article  III, 
Section  1  of  the  Rules  of  Fair  Practice. 

Article  III,  Section  35 A  of  the  Rules  of 
Fair  Practice/Schedule  C  to  the  By-Laws 

The  proposed  rule  change  would 
apply  Schedule  C  of  the  By-Laws 
("Schedule  C"),  regarding  NASD 
registration  requirements  of  persons 
associated  with  a  member,  to  the 
persoimel  of  sole-government  securities 
broker-dealers,  including  persons 
selling  options  on  government 
securities.  The  proposed  rule  change 
also  would  have  the  effect  of  applying 
Article  m,  Section  35A  of  the  Rules  of 
Fair  Practice  ("Section  35A")  to  the 
options  communications  of  such 
members  with  the  public.  The  NASD 
currently  is  considering  whether  it  is 
appropriate  to  require  a  govermnent 
securities  broker-dealer  to  register  an 


associated  person  as  its  "Compliance 
Registered  Options  Principal"  under 
Part  n,  Section  2(f)  of  Schedule  C.  The 
NASD  intends  to  file  separately  a 
proposed  rule  change  concerning  this 
issue.i*  Section  35A(b)  of  the  Rules  of 
Fair  Practice  requires  the  registration  of 
such  a  IMncipal  to  approve  certain 
options  advertisements,  sales  materials 
and  other  literature  for  government 
securities  options  transactions.  The 
NASD  has  determined  that  Article  III, 
Section  35A(b)  will  not  be  applicable  to 
options  advertisements,  sales  materials 
and  other  literature  for  government 
securities  options  transactions  during 
the  interim  period  when  the  NASD  is 
reviewing  the  registration  issue. 

Customer  Account  Statements.  The 
proposed  rule  change  would  phase-in 
the  implementation  of  Article  III, 
Sections  21,  27,  32,  and  45  of  the  Rules 
of  Fair  Practice  to  dealers  in  government 
securities  within  three  months  of  the 
effective  date  of  the  rule  change.  The 
NASD  believes  that  the  phase-in  is 
necessary  to  provide  members  with 
sufficient  time  to  change  their  internal 
procedures  to  comply  with  these  rules. 


Table  2.— applicabiuty  of  the  Rules  of  Fair  Practice  to  Exempted  Securities,  Including  Government 

Securities  (Except  Municipals) 


ARTICLE  III 

Section  1: 

Business  Conduct  of  Members  

Interpretations  of  tt)e  Board  of  Governors: 

Execution  of  Retail  Transactions  in  the  Over-the  Counter  Marlcet 

Prompt  Receipt  and  Delivery  „ 

Foofvarding  of  Proxy  and  Ottier  materials 

='9e-Ridinq  and  Withholding 


Interpretation  on  Limit  Order  Protection ■. „ 

Front  Running  Policy  „ 

'radnq  Ahead  of  Research  Reports  

Section  2 

Recommendations  to  Customers  

Policy  of  'he  Board  of  Governors— Fair  Dealing  With  Customers  Policy 


Applicable. 

Applicable. 
Not  Applicable, 
Not  Applicable. 
Amending  to  be  Not  Appli- 

cat>le. 
Not  Applicable. 
Not  Applicable. 
Not  ApplicaDie.' 

AppiicaDie. 
Applicable. 


"Interpretation  of  the  Board  of  Governors  at 
paragraph  2151.08. 

'♦Securities  Exchange  Act  Release  No.  36973 
(Mar.  14.  1996),  81  FR  11655  (Mar.  21,  1996). 


"Id. 

'•  Interpretation  of  the  Board  of  Governors  at 
paragraph  2151.07. 


UMI 


"Interpretation  of  the  Board  of  Governors  at 
paragraph  2151.09. 

"Securities  Exchange  ActiReiease  No.  36973, 
supra  note  14. 


Federal  Register 


bl    No.  167  /  Tuesday,  August  27,  1996  /  Notices 


44103 


-Acp.  CAEk/ 


Sec 


,F  fac  P"a:'cf  -    ExEvp^ED  Securities,  Including  Government 

ts   txCE-'  M,;MCiPALS; — Continued 


Sections: 

Charges  to  Custome'  ~ 

-a  '  °nces  ana  Gcxnmissions - • 

■^te^preiaton  of  ttie  Board  of  Governors— NASD  Mark-Up  Policy  „ 

Sectior-  £ 

^uDiication  0*  "'ansacticif  s  a'X"  :Z^w'Oiations 

"te'-yrf'ta'ao'-  "'•  "H;  Boa-c  -  •  3cvO"-'')'> Waniouiative  and  Df^ept'v'>  Quotations  . 

Section  6 

Otters  at  Staisd  Prices  

Policy  of  the  Board  of  Governors— PoHcv  Witti  Respect  to  Firmness  of  Quotations 
Section  7: 

Disclosure  ■)'  "^-ices   "  Se-'-ng  AQ'ee""ie"ts  


oectior;  8 

Securities  Jgkon  In  Trade  

Interpretation  of  the  Board  of  Governors— Safe  HartxK  and  Presumption  of  ComplJance 
Section  9 

'Jse  ot  intormano"'  ODtamec  -  > -au'-ja^.  1  aoacity  

Section  10: 

nfiueocirx:  o'  ^•^wa'di'^'q  S-ioioyees  ot  Ol!i«5rs 

Sectior-  •  ■ 

Pa^-nen!  sps'qn«:  t.     'je -ce  Market  Prices,  Other  ttian  Paid  Advertising  . — 

Sector  ■  7 

Disclosure  or  Sor-fif'^alioriS " • 


',ntr 


^aticpatK 
x-ounts 


uteres;  in  Primary  or  Secwxia^  Distritxrtion 


sectior  ■  _> 

Disciosore 
Sectior  '  - 

Disclosure 
Sectior.  •  5 

Disc-'etiona'i 
Sectior  '  6 

jffgrs    ^'  '"^e  Marke'"  •• 

Sectior  '  "" 

Soiicitatio'"  ':••  ^ur-riase?  o^  a^  FxcMaoge  to  Pacilrtate  a  Distritxrtion  of  Securities 
Section  '8 

Use  ot  f^'auauieri  devices  

Section  ■  9 

Custone^s  Securities  o'  '^jnas  

Sectior  20 

'istaM!~>e'^'  '?'  ^a'^a   ^'avier!  Sa-es  

Section  2 ' 

Books  anc  ^ecoros    ■ 


Seclion22: 

Oisciosure  of  Financial  Condition 

Section  23 

Net  Prices  ic  cer-^-^rs  Not  m  invesurient  BanKing  or  Securities  Business 

Section  24: 

Selling  Concessions  „ 

nterpretation  of  ire  r  :>a  :!  of  Governors — Services  in  Distritxition » — 

Section  25 

Deaiiog  wtr  Nc^Meritie'S  ~ 

interpretation  ot  trie  Boa^c  c'  Goverio's—  "^'a^sactions  Be'vi'ee'-  Me-^bers  arKl  Non-members 
Section  26 

■-vestme'^'  DcmDanes 

Sectior  2" 

Supervision  

Section  28 

"'ansactic"  'Of  o'  Dv  Assoijatec  -'-"ersons  

SectiO"  29 

/anaote  Scracts  of  an  Insurance  Co » 

Sectior  3C 

Margr  Accour^ts 

Section  3' 

Securitie-  -a-ec  tc  Rece;ve  anc  raiiec  to  Deliver - 

Section  32 

fidelity  SonijS     - 

Section  33 

Options " 


Applicable. 

Appiicabte.^ 
Applicabte 

Appiicafctie 
Applicat)le 

Applicable. 
Applicable 


Applicable  only  to  tradi- 
tional underwriter  ar- 
rangements. 

t^  AppHcabie. 
Not  Applicable. 

Applicat)le. 

Applicatite. 

Applicat)le. 

Not  Applicable;  superseded 
by  SEC  mles. 

Not  Applicable. 

Applicable. 

Applicable. 

Not  Applicable.* 

Applicable. 

Applicable. 

Applicable. 

Applicat)le. 

Applicat)(e,  except  for  pro- 
posed amendments  to 
Sut>sect)on  (b)(i). 

Appiicat>le. 

Not  Applicattle. 

Kot  Applicable. 
Not  Applicable. 

Not  Appllcat)ie. 
Not  Aisplicable. 

Not  Applicable. 

Appiicat)le. 

Applicat)le. 

Not  Applicable. 

Applicable. 

Not  Applicable. 

Applicable. 

Not  Applicable. 
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Table  2  — apojcability  of  the  Rules  of  Fair  Practice  to  Exempted  Securities, 

Securities  (Except  Municipals)— Continued 


Including  Governmen; 


34: 

Direct  Particioation  O'ograms  Appendix  F 

Section  35 

Communications  Aitr  "^e  ^jblic 

Section  35A 

Options  Commijnications  With  the  Public  . 


Section  36  •  .  :       •• 

Transactions  «vitr  ^eiatec  -ersons  ._ •„ „.... 

nterpfetatior  of  the  Board  of  Governors— Transactions  Witti  Related  Persons 

Section  3'' 

;Reserved]^ 
Section  38 

Re<gulation  o*  Activities  of  Members  Experiencing  Financial  and/or  Operational  Difficulties 

Section  39 

Approval  0*  :>ange  n  Exempt  Status  under  SEC  Rule  15c3-3  , 

Section  4C 

f^nvate  Securities  T-ansactions  , 

Section  i' 

Short-interes'  r<eDC''ing 

Section  42 

Prohibition  on  '^ansactions  During  Trading  Halts  

Section  43 

OuTside  Business  Activities  „ _ „ 

Section  44 


^oroorate 


^a'v:i'K;  Rule 


Sectior^  4  5 

customer  Aa,oun;  Statements 

Section  46 

Ad|ustnent  of  Open  Orders 

Section  4  " 

Clearing  Agreements  - 

Section  48: 

Stiort  Sale  Rule  

Sec'K)'^  -''9 

p'T^iar,  Nasaaq  Mao^et  MaKer  Standards 
Sectior'  Di.: 

Reportirtg  Requirements  


ARTICLE  IV 


Section  1 

Availability  to  Customers  of  Certificate,  By-laws,  Rules  and  Code  of  Procedures 


Section  2 

Complaints  by  Public  Against  Members  for  Violations  of  Rules 
Sectic"  3 

Compia^-s  D-.  District  Business  Conduct  Committee 

Section  4 

Cor-p.ants  0,  Board  of  Governors  


Reports  and  inspection  of  Books  for  Purpose  of  Investigating  Complaints 


ARTICLE  V 


Not  Applicable. 

Applicable 

Not  Applicable/Under  Re 
view 

Not  Applicable. 
Not  Applicable. 


Applicable 
Appiicaoie. 
Applicable. 
Not  Applicable. 
Not  Applicable. 
Applicable 
Not  Applicable. 
Applicable. 
Not  Applicable. 
Aupiicabie. 
Not  Appi!cat3ie. 
Not  Apoicatjie. 
Applicable.^ 


ApDiicar,ie. 
Applicable. 
Applicable. 
Applicable. 
Applicable. 


Section  ' 

Sanctions  for  Violations  of  Rules  „ .' 

Interpretation  of  the  Board  of  Governors— The  Effect  of  a  Suspension  or  Revocation  of  the  Registration,  if  any, 
of  a  Person  Associated  with  a  Member  or  the  Barring  of  a  Person  from  further  Association  with  any  Memtjer. 

Section  2: 

Payment  for  Fines,  Other  Monetary  Sanctions,  or  Costs  

Section  3: 

Costs  of  Proceedings  


Applicable. 

Applicable. 
Applicable. 


iissions")  under  its 


'As  noted  previously,  the  NASD  will  review  the  application  of  this  Interpretation  to  the  government  securities  market 
^Amendment  No.  5  states  that  the  NASD  may  bririg  action  for  conduct  violating  Article  III,  Section  4  ("Fair  Prices  ann  C 
)ust  and  ecjuitable  principles  of  trade  rule.  See  Amendment  No.  5,  supra  note  5. 

SArtide  III .  Sedion  4  of  the  Rules  of  Fair  Practice  and  the  NASD  Mark-Up  Policy  currently  apply  to  transactions  m  equity  and  corporate  debt 
securities.  The  NASD  is  developing  an  Interpretation  of  the  Mart<-Up  Policy  with  respect  to  exernpted  securities  and  other  debt  securities  There- 
tore,  the  cun'ent  application  of  Article  III.  Section  4  of  the  Rules  of  Fair  Practrce  and  the  NASD  Mari<-Up  Poncy  wii!  not  apply  to  transactions  in 
exempted  securities  until  adoption  of  an  Interpretation  of  the  NASD  Mari<-Up  Policy  with  respect  to  all  debt  securities  However,  cun-ent  Article  III 
section  4  of  the  Rules  of  Fair  Practice  and  the  Mari<-Up  Policy  remain  in  full  force  and  effect  for  all  equity  and  corporate  debt  transactions  See 
I^^^J''°TT^?lS?c^.^"''^i*"'  -Assistant  General  Counsel,  NASD,  to  Mark  P.  Barracca,  Branch  Chief,  Division  of  Market  Regulation,  SEC,  dated 
October  7.  1995  Amendment  No.  1  to  the  proposed  rule  change).  In  Amendment  No.  5,  the  NASD  clarifies  that  it  may  bring  action  for  conduct 
vioiatnq  fhP  Mark-Up  Policy  under  its  just  and  equitable  principles  of  trade  rjle.  See  Amendment  No.  5,  supra  note  5 
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The  NASD  has  indrcated  thatj  will  review  the  appdcation  of  this  Interpretation  to  ttie  government  securities  market 

-  In  Amendment  No  4  the  NASD  indicated  that  the  reference  to  Section  37  in  AmerSiient  No  3^^  irrerror  ti;ia.««  th«  r^mmic^i^^n  «,^ 
Pmved  the  NASD  s  deletion  of  this  section  on  March  8  "994  See  Amendmert  No.TsSailotes'  ^  ^  '"  ®^'  ^"^"^  ^  Commissron  af^ 
Kxl^J^^^'^^'^l^^  ^'  '^^  ^^^^  proposed  that  the  Reponma  Requirements  be  applicable  to  exerrrrted  securities  (excpot  miinin.r«te»  Th« 
NASD  rwted  iha:  Section  50,  ArtK^e  ill  was  approved  Dy  the  Commission  on  SeptemtwS^Tg^  sl^ >iS?ck^ No  4 ^^  /STI!'^'' 


B.  Suitability  Interpretation — 
Description  of  the  Proposal 

The  NASD  is  proposing  to  adopt  an 
interpretation  of  the  Board  of 
Governors — Suitabihty  Obligations  to 
Institutional  Customers  under  Article 
m,  Section  2  of  the  Rules  of  Fair 
Practice.  The  NASD  intends  the 
proposed  Suitability  Interpretation  to 
clarify  that  the  NASD's  suitability  rule 
under  Article  III,  Section  2(a)  of  the 
Rules  of  Fair  Practice  is  applicable  to 
institutional  customers,  while 
recognizing  that  generally,  a  member's 
relationship  with  an  institutional 
customer  is  different  from  the  member's 
relationship  with  retail  customers. 

The  proposed  Suitability 
Interpretation  states  that  the  NASD's 
suitability  rule  is  fundamental  to  fair 
dealing  and  is  intended  to  promote 
ethical  sales  practices  and  high 
standards  of  professional  conduct. 
Members'  responsibilities  under  the 
Suitaaility  Interpretation  include  having 
a  reasonable  basis  for  recommending  a 
particular  security  or  strategy,  as  well  as 
reasonable  grounds  for  believing  that 
the  recommendation  is  suitable  for  the 
customer  to  whom  it  is  made.  Members 
are  expected  to  meet  the  same  high 
standards  of  competence, 
professionalism,  and  good  faith 
regardless  of  the  financial  circumstances 
of  the  customer. 

In  its  proposal  filed  with  the 
Commission,  the  NASD  states  that  the 
Suitability  Interpretation  is  intended  to 
provide  guidance  to  me?nbers  in 
fulfilling  their  customer-specific 
suitability  obligations,  i.e.,  the  manner 
in  which  a  member  determines  that  a 
recommendation  is  suitable  for  a 
particular  customer. ^^  The  maimer  in 
which  a  member  fulfills  this  suitability 
obligation  will  vary  depending  on  the 
customer  and  the  specific  transaction. 
The  NASD  further  states  that  the 
proposed  Suitabihty  Interpretation  and 
the  factors  contained  therein  are  not 
intended  either  to  create  a  safe  harbor 
for  members  or  a  burdensome 
evidentiary  checklist. 

The  proposed  Suitability 
Interpretation  states  that  the  two  most 


"This  interpretation  does  not  address  the 
obligation  related  to  suitability  that  requires  that  a 

member  have a  'reasonable  basis'  to  believe 

that  the  recommendation  could  be  suitable  for  at 
least  some  customers."  In  the  Matter  of  the 
Application  of  F.J.  Kau&nan  and  Company  of 
Virginia  and  Frederick  J.  Kaufman.  )r.,  50  SEC  164 
(1989). 


important  considerations  in  determining 
the  scope  of  a  member's  suitabihty 
obligations  in  making  recommendations 
to  an  institutional  customer  are  the 
customer's  capabihty  to  evaluate 
investment  risk  independently,  and  the 
extent  to  which  the  customer  is 
exercising  independent  judgment  in 
evaluating  a  member's  recommendation. 
Thus,  under  the  proposed 
Interpretation,  a  member  must 
determine,  based  on  information 
available  to  it,  the  customer's  capability 
to  evaluate  investment  risk.  In  some 
cases,  the  member  may  conclude  that 
the  customer  is  not  capable  of  making 
independent  investment  decisions  in 
general.  In  other  cases,  the  institutional 
customer  may  have  general  capabihty, 
but  may  not  be  able  to  understand  a 
particular  type  of  instrument  or  its  risk. 
The  NASD  states  that  if  a  customer  is 
either  generally  not  capable  of 
evaluating  investment  risk  or  lacks 
sufficient  capability  to  evaluate  the 
particular  product,  the  scope  of  the 
member's  obUgation  under  the 
suitability  rule  would  not  be  diminished 
by  the  fact  that  the  member  was  dealing 
with  an  institutional  customer.^o 

Members  also  must  make  a 
determination  regarding  whether  the 
customer  is  exercising  independent 
judgment  in  its  investment  decision, 
that  is,  whether  the  customer's 
investment  decision  will  be  based  on  its 
own  independent  assessment  of  the 
opportunities  and  risks  presented  by  a 
potential  investment,  market  factors  and 
other  investment  considerations.  The 
proposed  Suitability  Interpretation 
states  that  a  member's  determination 
that  a  customer  is  making  independent 
investment  decisions  will  depend  on 
the  nature  of  the  relationship  that  exists 
between  the  member  and  customer. 

A  member's  determination  of  a 
customer's  capability  to  evaluate 
investment  risk  independently  will 
depend  on  an  examination  of  the    • 
customer's  capabihty  to  make  its  own 
investment  jjecisions,  including  the 
resources  available  to  the  customer  to 
make  informed  decisions.  The  NASD 
specified  several  factors  relevant  to 
making  such  a  determination.  These 
considerations  include:  (1)  the  use  of 
one  or  more  consultants,  investment 


^oThe  NASD  also  states  that  a  customer  who 
initially  needed  help  understanding  a  potential 
investment  may  ultimately  develop  an 
understanding  and  make  an  independent 
investment  decision. 


advisers  or  bank  tmst  departments:  (2) 
the  general  level  of  experience  of  the 
institutional  customer  in  financial 
markets  and  specific  experience  vnth 
the  type  of  instruments  imder 
consideration;  (3)  the  customer's  ability 
to  imderstand  the  economic  features  of 
the  security  involved;  (4)  the  customer's 
ability  to  independently  evaluate  how 
market  developments  would  affect  the 
security;  and  (5)  the  complexity  of  the 
security  or  securities  involved. 

With  respect  to  the  determination  that 
a  customer  is  making  independent 
investment  decisions,  the  NASD 
proposed  several  relevant  factors.  These 
considerations  include:  (1)  any  written 
or  oral  understanding  that  exists 
between  the  member  and  the  customer 
regarding  the  nature  of  the  relationship 
between  the  member  and  the  customer 
and  the  services  to  be  rendered  by  the 
member;  (2)  the  presence  or  absence  of 
a  pattern  of  acceptance  of  the  member's 
recommendations;  (3)  the  use  by  the 
customer  of  ideas,  suggestions,  market 
views  and  information  obtained  from 
other  members  or  market  professionals, 
particularly  those  relating  to  the  same 
type  of  securities;  and  (4)  the  extent  to 
which  the  member  has  received  from 
the  customer  current  comprehensive 
portfolio  information  in  connection 
with  discussing  recommended 
transactions  or  has  not  been  provided 
important  information  regarding  its 
portfolio  or  investment  objectives. 
The  NASD  states  that  the  factors 
contained  in  the  proposed  Suitability 
Interpretation  are  merely  guidelines  that 
will  be  utihzed  to  determine  whether  a 
member  has  fulfilled  its  suitability 
obligations  with  respect  to  a  specific 
institutional  customer  transaction.  The 
inclusion  or  absence  of  any  of  the 
factors  is  not  dispositive  of  the 
determination  of  suitabihty.  Such  a 
determination  can  only  be  made  on  a 
case-by-case  basis  taking  into 
consideration  all  the  facts  and 
circumstances  of  a  particular  member/ 
customer  relationship,  assessed  in  the 
context  of  a  particular  transaction. 

The  NASD  states  that  it  is  important 
to  clarify  when  a  member  may  consider 
its  suitabihty  obligations  fulfilled 
pursuant  to  the  guidelines  provided  by 
the  proposed  Suitabihty  Interpretation. 
Therefore,  the  proposed  Suitability 
Interpretation  provides  that  where  the 
broker-dealer  has  reasonable  grounds  for 
concluding  that  the  institutional 
customer  is  making  independent 
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investment  decisions  and  is  capable  of 
independently  evaluating  investment 
risk,  then  a  member's  obligation  to 
determine  that  a  recommendation  is 
suitable  for  a  particular  customer  is 
fuirilled.2i 

Finally,  for  purposes  of  the  proposed 
Suitability  Interpretation,  the  NASD 
states  that  the  term  "institutional 
customer"  should  not  be  arbitrarily 
defined  by  referencing  a  threshold 
institutional  asst-t  size  or  portfolio  size 
or  various  statutorv  designations. 
Rather,  the  N.^SD  states  that  for 
purposes  of  the  Suitability 
interpretation,  an  institutional  customer 
shall  be  anv  entity  other  than  a  natural 
person  The  N.^SD  states  that  it  believes 
the  Interpretation  is  more  appropriately 
applicable  to  an  entity  having  at  least 
SIO  million  invested  in  seciirities  in  the 
aggregate  in  its  portfolio  or  under 
management, 

IV  Summary  of  Comments 

The  Commission  received  16 
comment  letters  from  a  total  of  13 
commenters.'-'  .Most  of  the  comment 


UMI 


^'  See  supra  note  19. 

^-  The  Commission  received  letter!  from  the 
following:  (1)  Brian  C.  Underwood,  Vice  President- 
Director  of  Compliance,  A.G.  Edwards  &  Sons,  Inc., 
to  lonathan  G  Katz,  Secretary,  SEC.  dated 
November  14.  1995  ("Edwards  Letter");  (2)  David  J. 
Master,  Chairman  and  CEO,  Coastal  Securities  Ltd., 
to  lonatha.".  G  Katz.  Secretary.  SEC.  dated 
Novamber  28.  1995  ("Coastal  Letter");  (3)  Beuy 
Dotson,  Assistant  Director,  Federal  Liaison  Center, 
Government  Finance  Officers  Association,  to 
Jonathan  G   Katz,  SecreUry.  SEC,  dated  November 
14,  1995  ("GFOA  Letter  No.  1"):  (4)  Thomas  M. 
Selman.  ,\ssociate  Counsel,  Investment  Company 
Institute,  to  lonathan  G.  Katz,  Secretary,  SEC.  dated 
November  14.  1995  ("IQ  Letter");  (5)  )ane  D.  Carlin, 
Pri,".cipai  and  Counsel,  Morgan  Stanely  &  Co. 
Incorporated,  to  lonathan  C.  Katz,  Secretary,  SEC. 
dated  December  5   1995  ("Morgan  SUnley  Letter"); 
(6)  Paul  Saltzman.  Senior  Vice  t^sident  and 
General  Counsel,  Public  Securities  Association,  to 
Jonathan  G,  KeU,  Secretary,  SEC,  dated  November 
30,  1995  ( -PSA  Letter  No,  V);  (7)  Scott  H.  Rockoff. 
Managing  Director,  Director  of  Compliance,  and 
.^sslstant  General  Counsel,  Nomura  Securities 
International.  Inc..  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  December  14. 1995  ("Nomura  Letter"); 
(8)  Robert  F.  Price,  Chairman,  Federal  Regulation 
Committee,  and  Zachary  Snow.  Chairman,  OTC 
Derivatives  Products  Committee.  Securities 
Industrv  Association,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  December  17, 199S  ("SIA 
Letter  No.  1");  (9)  David  Rosenau.  President,  The 
Winstar  Government  Securities  Company  L.P.,  to 
lonathan  G.  Katz,  Secretary.  SEC.  dated  December 
r   1995  ("Winstar  Letter '):  (10)  Steven  Alan 
Ben.^ett.  Senior  Vice  President  and  General 
Counsel  Banc  One  Corporation,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  April  16,  1996  ("Banc 
One  Lcner");  (11)  Betsy  Dotson.  Assistant  Director/ 
Legislative  Counsel.  Federal  Liaison  Center. 
Government  Finance  OfTicers  .\ssociation,  to 
Jonathan  G  Katz.  Secretary.  SEC,  dated  April  22, 
1996     GFOA  Latter  No.  2");  (12)  Paul  Saltzman, 
Sen. or  Vice  President  and  General  Counsel,  Public 
Securities  Association,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  April  22.  1996  ("PSA  Letter 
No.  2");  (13)  Marshall  Bennett.  President.  National 
Association  of  State  Auditors,  Comptrollers  and 


letters  addressed  the  proposed 
Stutability  Interpretation  of  the  rule 
proposal.  The  NASD  responded  to  most 
of  the  comment  letters  in  Amendment 
No.  3. 

A.  Application  of  the  Rules  of  Fair 
Practice  to  Government  Securities 

1.  Prompt  Receipt  and  Delivery 
Interpretation 

One  commenter  requested  that  the 
"long  sale"  provisions  of  the  Prompt 
Receipt  and  Delivery  Interpretation.^^ 
which  would  require  a  member  to  make 
affirmative  determinations  regarding 
whether  a  customer  is  "long"  the 
security  at  the  time  the  dealer  is 
purchasing  a  government  security  from 
a  customer,  prior  to  accepting  a  long 
sale  from  any  customer,  not  apply  to 
transactions  in  government  securities.^* 
This  commenter  argued  that  an 
affirmative  determination  requirement 
is  contrary  to  the  practice  in  the 
government  securities  market  that 
permits  a  customer  to  sell  a  security  to 
a  dealer  and  then  cover  that  sale  with 
a  subsequent  purchase  or  repurchase 
transaction  in  the  "specials  market." 
The  commenter  noted  that  this  practice 
has  been  recognized  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System.  In  response  to  this  comment, 
the  NASD  amended  its  proposal  to 
exempt  government  securities  from  the 
long  sales  requirements.^' 

2.  Best  Execution  Interpretation 

One  conunenter  had  reservations 
about  the  application  of  the  "best 
execution"  concept  to  govenunent 
securities  that  are  executed  on  a 
principal  basis  at  a  "net  price."^^  Two 
commenters  noted  that  members  would 
have  difficulty  complying  with  the 
procedural  requirements  of  the  best 
execution  concept  because  the 
government  securities  market  lacks 


systems  similar  to  the  Consolidated 
Quotation  System  ("CQS")  and  the 
Intennarket  Trading  System  {"ITS").27 
The  NASD  responded  that  it  believes 
the  general  concept  of  the  Best 
Execution  Interpretation  (e.g.,  that  a 
member  should  seek  in  executing 
customer  transactions  to  obtain  the  best 
price  for  the  customer)  ■^'^  should  apply 
to  the  goverrunent  secunties  market,  just 
as  It  applies  to  all  other  markets  subject 
to  the  NASD's  jurisdiction,'"  The  NASD 
stated  that  it  would  further  consider 
w-hether  an  amendment  to  the  Best 
Execution  Interpretation  is  necessary  to 
clarify  its  position  as  it  applies  to 
government  securities,  but  it  considered 
such  an  amendment  unnecessary  at  this 
time. 

3.  Front  Running  Policy 

One  commenter  sought  clarification 
on  whether  and  how  the  front  running 
interpretation  would  apply  to 
government  securities  brokers  and 
dealers,  s"  The  commenter  noted  that  the 
interpretation  was  designed  for  the 
equity  securities.  In  response,  the  NASD 
noted  that  its  front  running 
interpretation  was  designed  for  the 
equity  securities  markets  and, 
accordingly,  amended  its  proposal  so 
that  the  front  running  interpretation 
would  not  apply  to  the  government 
securities  market. ^i  The  NASD, 
however,  stated  that  because  the 
member  conduct  prohibited  by  the  front 
running  interpretation  may  occur  in  the 
government  securities  market  under 
certain  circimistances,  it  will  review  the 
application  of  the  front  running 
interpretation  to  this  market.  In  the 
interim,  the  NASD  reminded  members 
that  actions  for  front  rurmmg  conduct 
occurring  in  the  government  securities 
market  may  be  brought  under  .\rticle  III, 
Section  1  of  the  Rules  of  Fair  Practice.^z 


Treasurers,  to  Secretary.  SEC  dated  April  22. 1996 
("NASACT  Letter");  (14)  C  Evan  Stewart, 
Chairman,  Federal  Regulation  Conrunittee,  Zachary 
Snow,  Chairman,  OTC  Derivatives  Products 
Committee,  and  Richard  O.  Scribner,  Chairman. 
Self-Regulation  and  Supervisory  Practices 
Committee.  Securities  Industry  Association,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  April  23, 
1996  ("SIA  Letter  No.  2");  (15)  Sarah  A.  Miller, 
General  Counsel,  American  Bankers  Association 
and  the  American  Bankers  Association  Securities 
Association  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  April  24, 1996  ("ABA  Letter");  and  (16) 
William  R.  Rothe.  Chairman,  and  John  L  Watson 
m.  President,  Security  Traders  Association,  to 
Jonathan  G.  KaU,  Secretary,  SEC.  dated  April  29, 
1996  ("STA  Letter"). 

"See  Article  m.  Section  1  of  the  Rules  of  Fair 
Practice. 

'«  See  PSA  Letter  No.  1,  supra  note  22. 

"  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  9. 

»•  See  PSA  Letter  No.  1.  supra  note  22. 


"  See  PSA  Letter  No.  1  and  Wirwtar  Letter,  supra 
note  22. 

"  See  Article  ID,  Section  1  of  the  Rules  of  Fair 
Practice. 

"See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  11. 

"'See  PSA  Letter  No.  1.  supra  note  22. 

"  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  12. 

"Similarly,  the  NASD  noted  that  the 
Interpretation  of  the  Board  of  the  Governors 
regarding  the  trading  ahead  of  customer  limit  orders 
and  the  Interpretation  of  the  Board  of  Governors — 
trading  Ahead  of  Research  Reports,  are  drafted  to 
apply  to  equity  securities.  The  NASD  stated  that  it 
intends  to  review  the  application  of  these 
Interpretations  to  the  government  securities  market 
because  it  believes  that  the  conduct  ad(ir«8sed  by 
these  interpretations  may  occur  under  certain 
circumstances  in  the  government  securities  market. 
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4.  Artide  III,  Section  23  of  the  Rules  of 
Fair  Practice 

One  commenter  sought  clarification 
on  the  effect  of  the  provision  "Net 
Prices  to  Persons  Not  in  Investment 
Banking  or  Securities  Business"  on 
government  securities  transactions.  ^3  In 
response,  the  NASD  determined  that  the 
requirements  contained  in  Article  III, 
Section  23  are  superseded  and  more 
clearly  provided  for  under:  (i)  Rule  10b- 
10  of  the  Act  relating  to  Confirmation  of 
Transactions;  and  (ii)  Article  HI,  Section 
25  of  the  Rules  of  Fair  Practice  relating 
to  Dealing  with  Non-Members.  ^'^  The 
NASD  amended  the  proposal  to  reflect 
this  change. 

5.  Article  III,  Section  35 A  of  the  Rules 
of  Fair  Practice/Schedule  C  to  the  By- 
Laws 

One  commenter  requested 
clarification  as  to  whether  the  proposed 
rule  change  would  require  a  government 
seoirities  broker  or  dealer  to  register  an 
associated  person  as  its  "Compliance 
Registered  Options  Principal"  under 
Part  II,  Section  2(f)  of  Schedule  C  to 
comply  with  Section  35A(b)  of  the  Rules 
of  Fair  Practice,  which  requires  the 
registration  of  such  a  Principal  to 
approve  certain  options  advertisements, 
sales  materials,  and  other  literature  for 
government  securities  options 
transactions.35  In  response,  the  NASD 
stated  that  it  is  currently  reviewring  the 
issue  of  whether  a  "Compliance 
Registered  Options  Principal"  should  be 
required  for  members  that  trade  options 
on  government  securities.  The  NASD 
further  noted  that  it  intends  to  file  a 
proposed  rule  change  regarding  this 
registration  issue  and,  therefore,  the 
NASD  amended  to  Applicability  Table 
to  indicate  that  Article  in.  Section 
35A(b)  is  "Not  Applicable/Under 
Review."  38 

6.  Customer  Account  Statements 

One  commenter  suggested  that  the 
implementation  of  Article  in.  Section  45 
("Customer  Account  Statements")  be 
delayed  for  three  months  after  the 
effective  date  of  the  rule  change  to  give 
affected  members  sufficient  time  to  set 
up  appropriate  procedures  to  comply 
writh  tbe  requirements  of  Section  45. ^^ 


"  See  PSA  Letter  No.  1,  supra  note  22. 

'■*  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  14. 

"  See  PSA  Lener,  No.  1,  supra  note  22. 

3»  Article  m,  Section  35A(b)  will  not  be 
applicable  to  options  advertisements,  sales 
materials  and  other  literature  for  govermnent 
securities  options  transactions  during  this  interim 
review  period.  See  Securities  Exchange  Act  Release 
No.  36973,  supra  note  14,  at  15. 

"See  PSA  Letter  No.  1,  supra  note  22. 


The  NASD  agreed  and  amended  the 
proposal.  38 

B.  Suitability  Obligations  to  Institutional 
Customers 

1.  General  Comments 

Most  of  the  commenters  agreed  with 
the  general  principles  expressed  in  the 
Suitability  Interpretation,  although 
some  commenters  disagreed  on  the 
proper  allocation  of  responsibility 
between  members  and  institutional 
customers  for  investment  making 
decisions.39  Two  commenters  did  not 
support  the  proposal. ♦o  One  commenter 
believed  that  the  proposal  would  create 
both  greater  confusion  and  imcertainty 
and  additional  duties  for  NASD 
members  with  respect  to  institutional 
accoimts.'*!  The  other  commenter 
believed  that  the  proposal  would 
impose  unnecessary  regulatory  burdens 
on  members.*^ 

One  commenter  believed  that  the 
proposal  would  create  confusion 
because  it  does  not  define  the  terms 
"recommendation"  and  "institutional 
investor."  "^  The  NASD  responded  that 
neither  term  lent  itself  to  definition. 
First,  it  noted  that  Article  III,  Section  2 
of  the  Rules  of  Fair  Practice  has  been 
applicable  to  members' 
recommendations  since  the  inception  of 
the  NASD  and  a  significant  amount  of 
case  law  has  developed  fi-om  NASD 
disciplinary  actions  writh  respect  to  this 
provision.''^  The  NASD  further  believes 
that  defining  the  term 
"recommendation"  is  unnecessary  and 
would  raise  many  complex  issues  in  the 
absence  of  the  specific  facts  of  a 
particular  case.  Second,  the  NASD 
believes  that  an  objective  definition  of 
"institutional  investor"  would 
arbitrarily  discriminate  between 
institutional  investors  based  on  factors 
such  as  asset  size,  portfolio  size  or 
institutional  type.  The  NASD  stated  that 
the  proposed  Suitability  Interpretation 
would  provide  guidance  to  members  on 
relevant  considerations  that  should  be 
examined  by  a  member  in  fulfilling  its 
suitability  obligations  to  all  institutional 
customers  and  would  not  imfairly 


"See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14.  at  16. 

"See  Coasul  Letter,  GFOA  Utter  No.  1,  PSA 
Letter  Nos.  1  and  2,  SLA  Letter  Nos.  1  and  2,  Banc 
One  Letter,  NASACT  Letter.  STA  Letter,  and 
Morgan  Stanley  Letter,  supra  note  22. 

*"  See  Nomura  Letter  and  ABA  Letter,  supra  note 
22. 

*'  See  Nomura  Letter,  sura  note  22. 

<*  See  ABA  Letter,  supra  note  22. 

*'  See  Nomura  Letter,  supra  note  22. 

•'•'  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  39-40. 


discriminate  between  institutional 
customers  based  on  such  factors.** 

2.  Considerations  in  Determining  the 
Scope  of  a  Member's  Suitability 
Obligations  in  Making 
Recommendations  to  airtnstitutional 
Customer 

Several  commenters  had  concerns 
about  the  specific  guidelines  included 
in  the  proposal  that  the  NASD  stated 
could  be  used  by  a  member  in 
determining  the  scope  of  the  member's 
suitability  obligations. 

(ij  Member  Determination  Regarding  the 
Institutional  Customer's  Capability  to 
Evaluate  Investment  Risk  Independently 

One  commenter  asserted  that  the 
relevance  of  the  customer's  use  of 
consultants,  investment  advisers  or  a 
bank  trust  department  would  depend  on 
the  extent  of  the  use  of  the  outside 
advice  and  what,  if  any,  contractual 
arrangement  exists  between  the 
customer  and  the  outside  adviser. '•^  This 
commenter  questioned  whether  outside 
managers  of  investment  pools  and 
trustees  would  fall  within  this 
guideline.  In  response,  the  NASD  agreed 
that  the  relevance  of  a  customer's  use  of 
professional  advisers  would  depend  on 
the  extent  of  the  use  of  such  outside 
advice.*^  Moreover,  the  NASD  believes 
that  the  proposed  Suitability 
Interpretation  would  apply  to  any 
delegated  agents  of  the  customer, 
including  outside  managers  for 
investment  pools,  trustees,  and  other 
agents.*" 

One  commenter  stated  that  the 
usefulness  of  the  customer's  general 
level  of  experience  in  the  financial 
markets  and  with  the  type  of 
instruments  under  consideration  would 
depend  not  only  on  the  expertise  of  the 
customer's  staff  but  also  on  the  nature 
of  the  changing  markets.*^  This 
commenter  also  eirgued  that  the 
relevance  of  a  customer's  ability  to 
understand  economic  features  of  a 
security  would  depend  on  the  nature  of 
information  provided  to  the  investor  by 
the  NASD  member  about  the  features  of 
a  specific  instrument.  The  commenter 
further  contended  that  a  customer's 
track  record  in  making  investment 
decisions  or  an  affirmative  statement  by 
the  customer  that  it  has  the  ability  to 


**  See  id.  at  39. 

♦•  See  GFOA  Letter  No.  1.  supra  note  22. 

*'  See  Securities  Exchange  Act  Release  No. 
36973.  supra  note  14,  at  26. 

♦•In  fact,  the  Suitability  Interpretation 
tpecirically  states  that  where  a  customer  has 
delegated  decision-making  authority  to  an  agent, 
such  as  an  investment  adviser  or  a  bank  trust 
department,  the  Interpretation  shall  be  applied  to 
the  agent. 

"  See  GFOA  Latter  No.  1,  supra  note  22. 
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evaluate  independently  the  effect  of  the 
market  on  a  security,  are  not  reUable 
indicators  of  a  customer's  ability  to 
independently  evaluate  the  effects  of  the 
market  on  the  security.  The  NASD 
agreed  that  the  rqievance  of  the  factors 
listed  in  the  proposed  SuitabiHty 
Interpretation  would  vary  depending  on 
numerous  circirnistances.*"  The  NASD 
also  noted  its  beUef  that  a  customer's 
tracit  record  and  an  affirmative 
statement  by  the  customer  regarding  its 
capability  are  helpful,  but  not 
dispositive,  factors  pertaining  to  the 
customer's  capability  to  evaluate 
investment  nsk  dependentlv. 

One  commenter  suggested  three 
additional  factors  that  should  be 
considered  by  a  member  in  determining 
whether  an  institutional  customer  has 
the  ( apabilitv  to  evaluate  investment 
risk  independently:  (1)  whether  the 
customer  is  engaged  in  either  the 
financial  industry  or  the  business  of 
managing  its  or  others'  investments,  (2) 
whether  the  customer  has  in-house 
investment  professionals  charged  with 
responsibility  for  reconmiending  or 
making  investment  decisions  on  behalf 
i)f  the  customer,  and  (3)  whether  the 
customer  independently  adopted 
investment  guidelines  and  whether  the 
customer  provides  explicit  investment 
guidelines  to  the  member  broker- 
dealer^'  In  response,  the  NASD 
acknowledged  that  additional  factors 
mav  be  valuable  to  members  in 
considenng  whether  an  institutional 
customer  is  capable  of  evaluating 
investment  nsk  independently  or  may 
be  pertinent  to  a  specific  situation.** 

(HI  Member  Determination  Regarding 
Whether  the  Institutional  Customer  is 
Exercising  Independent  Judgment 

One  commenter  pointed  out  that  one 
of  the  factors  in  determining  the  scope 
of  a  member's  suitability  obligation— the 
extent  to  which  the  customer  intends  to 
exercise  independent  judgment — is 
inconsistent  with  a  member's  obUgation 
to  determine  that  a  customer  is  making 
independent  investment  decisions. '^  In 
response  to  this  comment,  the  NASD 


UMI 


«•  See  Securities  Exchange  Act  Release  No.  36973. 
supra  note  14,  at  27. 

"  See  Morgan  Sunley  Latter,  supra  note  22. 
Another  commenter  believed  that  institutions  with 
the  first  two  characteristics  are  capable  of  making 
their  own  independent  investment  decisions.  See 
SIA  Letter  Nos.  1  and  2,  supra  note  22.  This 
commenter  suggested  that  the  proposal  be  amended 
to  state  that  a  rebuttable  presumption  exists  that 
institutions  are  capable  of  making  their  own 
independent  investment  decisions.  SeeSLS  Letter 
Nos.  1  and  2.  supra  note  22.  For  more  discussion 
on  rebuttable  presumptions,  see  infra  Section  (B)(3) 
of  the  Summary  of  Comments. 

"  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14.  at  24-25. 

'*  See  Morgan  Stanley  Letter,  supra  note  22. 


amended  the  proposal  to  replace  the 
phrase  "intends  to  exercise"  with  the 
phrase  "is  exercising"  to  eliminate  any 
confusion.'* 

One  commenter  sought  clarification 
that  the  lack  of  a  written  agreement 
would  not  work  against  investors  in 
disputed  cases  and  that  the  inclusion  of 
written  or  oral  imderstandings  as  a 
relevant  consideration  in  the  proposal 
does  not  indicate  a  preference  for  such 
agreements. 55  The  NASD  responded 
that  whereas  developing  such 
agreements  with  a  customer  may  be 
helpful  to  a  member  in  determining  its 
suitabiUty  obhgations  to  the  customer, 
the  existence  or  absence  of  such  an 
agreement  is  not  intended  to  create  a 
presumption  as  to  whether  the  member 
has  or  has  not  fulfilled  its  suitability 
obligation.** 

One  commenter  argued  that  the  factor 
referencing  the  "presence  or  absence  of 
a  pattern  of  acceptance  of  a  member's 
recommendation"  was  too  broad  and 
should  refer  only  to  captive  accounts, 
where  a  single  broker-dealer  is 
effectively  controlling  substantially  all 
investment  decisions  of  an  account.*' 
The  NASD  disagreed  and  stated  that  the 
presence  or  absence  of  a  pattern  of 
customer  acceptance  of  a  member's 
recommendation  should  be  considered 
whenever  appropriate  and  reasonable 
and  should  not  be  Umited  to  "captive 
accounts."** 

One  commenter  believed  that  the 
factor  referencing  the  use  by  the 
customer  of  ideas,  suggestions  and 
information  obtained  from  other  NASD 
members  or  market  professionals  may 
discourage  investors  fi^om  becoming 
more  informed  and  responsible.**  The 
NASD  disagreed,  stating  that 
institutional  ctistomers  often  rely  on 
financial  information  other  than  that 
provided  by  the  member  and  may  be 
required  by  a  fiduciary  obligation  to  do 

so.«» 

One  commenter  believed  that  a 
member's  consideration  of  "the  extent 
to  which  the  member  has  received  from 
the  customer  current  comprehensive 
portfolio  information  in  connection 
with  discussing  recommended 
transactions"  may  not  be  prudent  for  the 
institutional  investor  with  concerns  that 
a  member's  detailed  knowledge  of  the 


»«  See  Securities  Exchange  Act  Release  No.  36973. 
supra  note  14,  at  22. 

"  See  GFOA  Letter  No.  1 .  supra  note  22. 

»  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  26. 

"  See  Morgan  Stanley  Letter,  supra  note  22. 

'•See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  27-28. 

»•  See  GFOA  Letter  No.  1 ,  supra  note  22. 

"See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  29. 


institution's  holdings  may  affect  the 
institution's  ability  to  trade  certain 
portions  of  the  portfolio  or  may 
adversely  affect  the  market  for  the 
institution's  holdings.*^'  This 
commenter  recommended  first, 
replacing  this  factor  with  a  requirement 
to  provide  "material  relevant  to  a 
particular  transaction"  and,  second  a 
requirement  that  the  broker-dealer  make 
a  reasonable  request  to  obtain  relevant 
portfolio  or  investment  objectives 
information.  The  NASD  agreed  that  any 
material  relevant  to  a  particular 
transaction  provided  by  a  customer 
would  assist  members  in  fulfilling  their 
suitability  obligations  under  the 
proposed  Interpretation.  The  NASD 
believes,  however,  that  the  "material 
information"  referred  to  by  the 
commenter  would  include  current 
comprehensive  portfolio  information  in 
connection  with  the  transaction.  The 
NASD  also  believes  that  the  more 
specific  guideline  is  appropriate  even 
though  a  customer  may  not  be  willing 
to  provide  such  information.^* 

(Hi)  Portfolio  Threshold 

One  commenter  believed  that  the  $10 
milhon  portfolio  designation  is  contrary 
to  the  language  in  the  congressional 
report  on  the  GS.-V.A  and  contradicts  the 
intent  of  the  suitabihty  rule.'*''  This 
commenter  argued  that  the  portfoho 
designation  would  be  difficult  to  apply 
and  requested  clarification  on  how  the 
standard  would  be  implemented  in  the 
context  of  a  government  unit.  The 
commenter  also  urged  that  if  the  NASD 
retains  the  portfoho  designation,  an 
amoimt  higher  than  $10  million  be  used 
because  the  hiterpretation 
inappropriately  could  be  applied  to 
small  governmental  entities  vdth 
portfolios  that  are  nominal  in  the 
context  of  government  operations.  The 
commenter  further  requested  more 
explanation  on  how  institutional 
investors  with  a  portfoho  less  than  the 
designated  amount  will  be  treated.  The 
NASD  responded  that  there  is  greater 
likehhood  that  the  member  could  apply 
the  proposed  Suitabihty  Interpretation 
to  an  institutional  customer  with  at  least 
$10  million  invested  in  securities  in  the 
aggregate  in  its  portfolio  and/or  imder 
management,  but  it  had  not  intended  to 
create  a  presumption  either  above  or 
below  that  aggregate  dollar  amount  that 
the  Interpretation  wall  apply  to  a 


•>  See  GFOA  Letter  No.  1,  supra  note  22. 

"  See' Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  30.  The  NASD  notes  that  all  the 
factors  are  guidelines  and  the  inclusion  or  absence 
of  any  factor  is  not  dispositive  of  the  suitability 
interpretation. 

•'  See  GFOA  Letter  No.  1,  supra  note  22. 
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particular  institutional  customer." 
Moreover,  the  NASD  stated  that  in 
calculating  the  $10  million  test,  it 
intends  to  look  to  SEC  Rule  144A  for 
guidance. 

One  commenter  recommended  that 
the  $10  million  threshold  not  be 
considered  for  registered  investment 
companies  accounts. ^^  This  commenter 
argued  that  all  registered  investment 
companies  are  equally  subject  to  the 
Investment  Company  Act  of  1940  and 
must  operate  within  the  same 
competitive  environment  in  which  they 
are  expected  to  obtain  professional 
experienced  investment  management  for 
their  shareholders.  The  commenter 
argued  that  an  interpretation  that 
liberalizes  the  suitability  requirements 
of  its  members  unth  respect  to  larger 
investment  companies  could 
inadvertently  lead  to  discrimination 
against  smaller  investment  companies. 
Another  commenter  also  believed  that 
the  proposal  would  have  an  adverse 
effect  on  smaller  institutional  clients  by 
reducing  competition  for  these 
accounts.^* 

The  .NASD  responded  that  the 
reference  to  $10  million  does  not  imply 
a  definitive  threshold  that  distinguishes 
capable  from  non-capable  institutional 
customers.'''"  Therefore,  the  NASD 
believed  that  the  $10  miUion  threshold 
should  not  result  in  inadvertent 
discrimination  against  investment 
companies  or  other  institutional 
customers  with  less  than  $10  million 
invested  m  securities. 

One  commenter  criticized  the 
definition  of  non-institutional  customer 
as  being  too  broad  and  stated  that  the 
information-gathering  requirement  in 
Article  III,  Section  2(b)  should  only 
apply  to  customers  that  are  not 
considered  institutional  customers 
under  the  proposed  Suitability 
Interpretation. ^8  This  commenter  argued 


"«  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  32. 

•5  See  la  Letter,  supra  note  22. 

•*  See  Edwards  Letter,  supra  note  22. 

•'  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  34. 

••See  PSA  Letter  No.  1,  supra  note  22.  Pursuant 
to  Article  ID,  Section  2fb),  prior  to  the  execution  of 
a  transaction  recommended  to  a  non-institutional 
customer  (other  than  transactions  with  customers 
where  investments  are  limited  to  money  market 
mutual  funds),  a  NASD  member  must  make 
reasonable  efforts  to  obtain  information  concerning: 
(1)  the  customer's  financial  status;  (2)  the 
customer's  tax  status;  (3)  the  customer's  investment 
objectives;  and  (4)  such  other  information  used  or 
considered  to  be  reasonable  by  such  member  or 
registered  representative  in  making 
recommendations  to  the  customer.  For  purposes  of 
this  information  gathering  requirement,  an 
institutional  customer  means:  (1)  a  bank,  savings 
and  loan  asaociation,  insurance  company,  or 
registered  investment  company;  (2)  an  investment 
adviser  registered  under  Section  203  of  the 


that  a  member  may  reasonably  conclude 
that  an  institutional  customer  with  less 
than  $50  million  in  assets  is  capable  of 
understanding  the  risks  of  the 
recommended  transaction  and  intends 
to  exercise  reasonable  judgment  in 
evaluating  the  member's 
recommendation,  but  the  member 
would  still  have  to  gather  information 
required  by  Article  ID,  Section  2(b)  from 
that  customer.  The  commenter 
suggested  that  the  definition  of  non- 
institutional  customer  be  amended  by 
eliminating  the  reference  to  Section 
21(c)(4)  and  incorporating  a  definition 
of  institutional  customer  in  Section  2(b) 
that  is  consistent  with  the  proposed 
Suitability  Interpretation. 

In  response,  the  NASD  stated  that  the 
prop^osed  rule  change  to  Article  HI, 
Section  2(b)  of  the  Rules  of  Fair  Practice 
is  meant  to  distinguish  this  requirement 
from  the  suitability  obUgations  under 
Article  III,  Section  2(a)  of  the  Rules  of 
Fair  Practice  and  the  proposed 
Suitability  Interpretation. ««  The  NASD 
stated  that  fulfilling  the  suitability 
obUgation  under  the  proposed 
Suitability  Interpretation  would  not 
reduce  the  member's  other  obligation 
under  Article  HI.  Section  2(b)  to 
customers  that  do  not  qualify  as 
institutional  accounts  under  Article  HI, 
Section  21(c)(4)  of  the  Rules  of  Fair 
Practice,  even  though  some  of  these 
customers  may  be  considered 
institutional  customers  according  to  the 
proposed  Suitability  Interpretation. 

3.  Safe  Harbor/Rebuttable  Presumption 

Several  commenters  were  concerned 
that  the  proposal  would  in  effect  make 
the  member  a  guarantor  of  a 
recommended  investment's 
performance  and  inappropriately  shift 
responsibility  for  poor  investment 
decisions  to  the  broker-dealer. '^o  Some 
commenters  recommended  that  the 
proposal  include  a  safe  harbor  for 
broker-dealers  that  comply  with  the 
proposed  interpretation.''  Other 
commenters  believed  that  if  the 


Investment  Advisers  Act  of  1940;  or  (3)  any  other 
entity  (whether  a  natural  person,  corporation, 
partnership,  trust,  or  otherwise)  with  total  assets  of 
at  least  S50  million. 

••See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  35. 

'"See Nomura  Letter.  Edwards  Letter,  Morgan 
Stanley  Letter,  and  ABA  Letter  supra  note  22.  One 
commenter  was  concerned  that  market  participants 
were  inappropriately  using  the  suitability  concept 
to  make  the  dealer  the  guarantor  of  an  investment's 
perfonnance.  See  PSA  Letter  No.  1,  supm  note  22. 

"  See  ABA  Letter  and  Coastal  Letter,  supra  note 
22.  Alternatively,  one  of  the  commenters  believed 
that  compliance  with  the  interpretative  guidance 
should  create  a  rebuttable  presumption  that  a 
member's  suitability  obligations  with  respect  to 
institutional  customers  have  been  satisfied.  See 
ABA  Letter,  supra  note  22. 


institutional  investor  employs  an 
investment  professional,  the  investment 
professional  should  bear  the 
responsibility  for  the  investment 
decisions  it  makes. '^ 

In  response,  the  NASD  stated  that  it 
would  not  be  appropriate  to  create  a  safe 
harbor  for  member's  suitability 
obligations  or  to  change  or  reduce 
members'  obligations  under  the 
suitability  rule  in  Article  m,  Section  2 
of  the  Rules  of  Fair  Practice.'^  T^e 
NASD  stated  that  there  are  no  safe 
harbors  in  the  Suitabihty 
Interpretation. ''• 

Rather  than  a  safe  harbor,  one 
commenter  suggested  that  the  proposal 
provide  a  rebuttable  presumption  that  a 
member's  recommendations  to 
institutional  customers  are  suitable.'* 
This  commenter  believed  that  the 
existence  of  an  advisory  relationship 
should  be  the  primary  consideration 
and  that,  absent  extraordinary 
circumstances,  an  advisory  relationship 
should  be  deemed  to  exist  only  if  the 
parties  evidence  such  an  agreement  in 
writing. '» 

In  response,  the  NASD  stated  that  a 
member's  suitabihty  obligation  under 
Article  HI,  Section  2(a)  of  the  Rules  of 
Fair  F*ractice  remains  with  the  member 
until  fulfilled  and  therefore,  the  creation 
of  a  rebuttable  presumption  through  the 
fulfillment  of  certain  procedures  would 
not  be  appropriate.''  Moreover,  the 
NASD  stated  that  such  a  rebuttable 
presumption  would  only  be  acceptable 
if  a  definable  class  of  institutional 
investors  could  be  identified  that  would 
not  need  the  protection  of  the  NASD's 


'2  See  Edwards  Letter.  Morgan  Stanley  Letter, 
PSA  Letter  No.  1,  and  STA  Letter,  supra  note  22. 
One  commenter,  however,  disagreed  because  there 
may  be  variation  in  the  type  and  degree  of  services 
offered  by  a  third-party  professional  to  its  clients. 
See  GFOA  Letter  No.  2,  supra  note  22. 

''  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  30-31. 

'«  See  id.  at  45. 

"See  Nomura  Letter,  supra  note  22.  One 
commenter  stated  that  there  should  be  a  cuto^  for 
institutions  with  more  than  a  stated  amount  of 
assets  under  management.  See  STA  Letter,  supra 
note  22.  One  commenter  argued,  however,  that 
there  should  be  no  rebuttable  presumption  that 
recommendations  made  to  institutional  investors 
are  suitable.  See  GFOA  Letter  No.  2,  supra  note  22. 
Another  commenter  agreed  that  the  broker-dealers 
should  be  held  responsible  for  their 
recommendations  to  institutional  investors.  See 
NASACT  Letter,  supra  note  22. 

"  See  Nomura  Letter,  supra  note  22.  Moreover, 
one  commenter  argued  that  three  particular 
situatioiu  warrant  reconsideration  as  determinative 
factors  or  rebuttable  presumptions  that  the  member 
has  fulfilled  its  suitability  obligation:  the  presence 
of  an  investment  advisor;  transactions  executed 
consistent  with  investment  guidelines  or  permitted 
investment  statutes;  and  the  execution  of  a  written 
agreement  See  PSA  Lener  Nos.  1  and  2,  supra  note 
22. 

"  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  40. 
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suitability  rule  under  all  conceivable 
circumstances.  The  NASD  was  unable  to 
define  such  a  class.^' 

4  Additional  Obligations  on  Members 

Several  commenters  argued  that  the 
NASD's  proposed  Suitability 
Interpretation  would  impose  new  or 
additional  duties  on  its  members.  One 
rommenter  was  concerned  that  the 
proposal  would  create  an  obligation  to 
document  affirmative  determinations  of 
the  factors  referenced  under  the  two 
principal  considerations  because  it 
believed  that  the  proposal  implies  that 
N.^SD  examiners  will  expect  to  see  an 
affirmative  determination  on  all  or  some 
of  the  described  criteria  for  compliance 
purposes  '**  Another  commenter 
believed  that  these  analyses  will  greatly 
increase  a  member's  responsibility  to 
gather  detailed  information  about  its 
institutional  customers  and  to  keep 
extensive  records  of  any  information 
gathered.*" 

One  commenter  requested  that  the 
NASD  incorporate  explicit  language 
stating  that  it  did  not  intend  to  create: 
(1)  a  checklist  for  NASD  compliance 
examinations;  (2)  an  affirmative 
obligation  on  NASD  members  to  make 
trade-bv-trade  or  continual  suitability 
determinations  based  on  the  designated 
considerations;  or  (3)  new  NASD 
member  suitability  determination 
documentation  or  record  maintenance 
requirements/*' 

On  the  other  hand,  other  commenters 
supported  imposing  additional 
obligations  on  members.  One 
commenter  suggested  that  the  proposal 
require  the  broker-dealer  to  provide 
certain  specific  types  of  information  to 
customers  with  regard  to  specific 
transactions  such  as  an  instnmient's 
tjehavior  under  a  variety  of  conditions, 
types  of  risk  incurred  with  certain 
instruments,  and  valuation 
information.*^  This  commenter  also 
supported  the  inclusion  of  an 
affirmative  duty  to  inquire  about  a 
customer's  risks  and  constraints, 
including  any  investment  policies."* 

The  NASD  responded  that  it  was  not 
imposing  through  the  proposed 
Suitability  Interpretation  additional 
duties  on  members  that  are  not  already 
imposed  by  current  Article  III,  Section 
2  of  the  Rules  of  Fair  Practice,  general 
anti-fraud  principles  in  Section  10(b)  of 
the  .\ct  and  other  provisions  of  the 
federal  securities  laws,  or  in  Article  ID, 


UMI 


'•See  id.  at  42. 

"See  Nomura  Letter,  supra  note  22. 

•"See  ABA  Letter,  supn  note  22. 

■>  See  SL\  Letter  Nos.  1  and  2,  supn  note  22. 

•^  See  GFOA  Letter  No.  1,  supra  note  22. 

»»  See  GFOA  Letter  No.  2.  supra  note  22. 


Section  18  of  the  NASD's  Rules  of  Fair 
Practice.**  TTie  NASD  stated  that  Article 
in.  Section  2(a)  of  the  Rules  of  Fair 
Practice  does  not  contain  books  and 
records  requirements  and,  similarly,  the 
proposed  Suitability  Interpretation  does 
not  contain  books  and  records 
requirements.*'  The  NASD  warned, 
however,  that  members  are  responsible 
for  demonstrating  the  fulfillment  of 
their  suitability  obligation  imder  Article 
III,  Section  2(a)  in  NASD  examinations 
and  that  members  would  have  the  same 
responsibility  under  the  proposed 
Suitability  Interpretation.  The  NASD 
also  stated  that  it  had  intended  to 
eliminate  the  appearance  that  the  listed 
factors  create  an  evidentiary  checklist 
for  NASD  compliance  review.  The 
NASD  stated  that  the  responsibilities  of 
the  member  are  limited  imder  Article 
m.  Section  2(a)  of  the  Rules  of  Fair 
Practice  in  that  the  member  is  not  the 
guarantor  of  the  investment  nor 
reponsible  for  the  absence  of 
information  not  provided  by  the 
institutional  customer. 

V.  Discussion 

The  government  securities  market, 
widely  considered  to  be  the  largest  and 
most  Uquid  securities  market  in  the 
world,  has  enabled  the  U.S.  goverrunent 
to  meet  its  large  financing  needs  in  an 
effective  manner.  In  1991,  however, 
certain  events  threatened  the  public 
confidence  in  the  fairness  and  integrity 
of  this  market  and  prompted  the 
Treasiuy  Department,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  the  Commission  to 
undertake  an  informal  review  of  the 
government  securities  market.**  As  a 
result  of  this  review,  and  Congressional 
inquiries  into  the  government  securities 
market  in  general,  in  1993  Congress 
decided  to  modify  the  limited  regulatory 
structure  in  the  Ciovemment  Securities 
Act  of  1986  by  enacting  the  GSAA. 

In  the  GSAA,  Congress  provided  the 
NASD  and  bank  regulators  with  the 
authority  to  issue  rules  aimed  at 
preventing  fraudulent  or  manipulative 
acts  and  practices  and  to  promote  just 
and  eqvdtable  principles  of  trade  in  the 
government  securities  market.*' 


»*  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  25. 

"See/d  at38. 

••The  Treasury  Department,  the  Board  of 
Governors  of  the  Federal  Reserve  System,  and  the 
Commission  produced  a  report  on  thi»-ieview  of  the 
government  securities  market.  See  Joint  Report  on 
the  Goverrunent  Securities  Market  (Jan.  1992). 

•'H.R.  Rep.  103-255, 103d  Cong..  1st  Sess.  (1993) 
(Congress  believed  that  "it  is  appropriate  to  extend 
normal  sales  practice  standards  and  other  registered 
securities  association  rules  to  transactions  in  the 
govBnunent  securities  market  by  removing  the 


Pursuant  to  this  legislation,  the  NASD 
has  proposed  rule  changes  to  impose  for 
the  first  time  various  provisions  of  the 
Rules  of  Fair  Practice  to  transactions  in 
exempted  securities,  including 
government  securities,  other  than 
municipals  The  GSAA  also  stimulated 
the  N.^SD  to  provide  further  guidance  to 
members  on  their  suitability  obligations 
in  Section  2,  Article  III  when  making 
recommendations  to  institutional 
customers.*" 

For  the  reasons  discussed  below,  the 
Commission  has  determined  that  the 
NASD's  proposals  are  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
15.^  "''  and  the  rules  and  regulations 
thereunder.*^'  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  the  Section  15A(b)(6) 
requirements  that  the  rules  of  the 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
pubhc  interest.^* 

A.  Application  of  the  Rules  of  Fair 
Practice  to  Exempted  Securities  Except 
Municipals  and  Merger  of  Government 
Securities  Rules 

To  implement  the  authority  conferred 
by  the  GS.\A  to  address  abusive  and 
manipulative  practices  in  the 
government  securities  market,  the 
NASD  has  proposed  to  merge  certain 
provisions  of  its  current  Government 
Securities  Rules  into  the  Rules  of  Fair 
Practice,  and  to  apply  certain  provisions 
of  the  Rules  of  Fair  Practice  to  exempted 
securities  (except  municipals)  for  the 
first  time.  The  Commission  believes  that 
the  application  of  the  various  sections  of 
the  NASD's  Rules  of  Fair  Practice, 
which  the  NASD  deems  to  be 
appropriate  and  necessary  for  regulating 


statutory  restrictions  on  the  authority  of  such 
associations  in  the  govenunent  securities  market"). 

■•  The  Office  of  the  Comptroller  of  the  Currency 
("OCC"),  the  Federal  Deposit  Insurance  Corporation 
("FDIC"),  and  the  Board  of  Governors  of  the  Federal 
Raserve  System  ("Board")  also  have  solicited 
comment  on  rules,  largely  similar  to  those  proposed 
by  the  NASD,  to  apply  to  government  securities 
brokers  and  dealers  under  the  jurisdiction  of  these 
agencies.  See  Government  Securities  Sales 
Practices,  61  FR  18470  (Apr.  25,  1996)  (joint  notice 
of  proposed  rulemaking). 

••15U.S.C,  780-3. 

""The  GSAA  also  requires  the  Commission  to 
consult  with  the  Treasury  Departoient  prior  to  the 
adoption  of  the  NASD  proposal.  The  Commission 
has  consulted  vtrith  the  Treasury  Department. 

•'  15  U.S.C.  78o-3(b)(6). 


transactions  in  exempted  securities, 
including  government  securities,  other 
than  municipals,  is  consistent  with  the 
purposes  of  the  Act  and  the  intention  of 
Congress  in  enacting  the  GSAA.^^ 

Under  the  proposal,  the  NASD  has 
determined  to  exempt  government 
securities  transactions  from  certain 
provisions  of  the  Rules  of  Fair  Practice. 
The  NASD  found  some  provisions  not  to 
be  appUcable  to  the  govermnent     • 
secvuities  market  while  others  will  be 
considered  for  further  review.  A  few  of 
the  provisions  under  further  review  are 
especially  worthy  of  note. 

First,  the  NASD  acknowledged  that  its 
current  front  running  interpretation 
applies  only  to  equity  securities.  The 
NASD  has  committed,  however,  to 
review  the  application  of  its  front 
nmning  interpretation  to  the 
government  securities  market  because 
the  NASD  believes  that  front  running 
may  occur  in  this  market  under  certain 
circumstances.^3  Moreover,  in  the 
interim,  the  NASD  has  represented  that 
actions  for  front  ruiming  conduct 
occurring  in  the  government  seciuities 
market  may  be  brought  under  its  rule 
requiring  members  to  adhere  to  just  and 
equitable  principles  of  trade.** 

Second,  with  the  proposed  rule 
change,  the  NASD  will  not  apply  its 
prohibitions  against  trading  ahead  of 
customer  limit  orders  and  trading  ahead 
of  research  reports  to  the  government 
securities  market.  As  with  the  front 
ruiming  interpretation,  the  NASD 
intends  to  review  the  application  of 
these  interpretations  to  the  government 
seoirities  market  because  the  NASD 
beheves  that  conduct  addressed  by  the 
interpretations  may  occur  in  this  market 
under  certain  circumstances.  ^^  iq  ^jie 
meantime,  the  NASD  will  bring  action 
for  such  conduct  under  its  just  and 
equitable  principles  of  trade  rule. 

The  Commission  believes  that  the 
NASD's  determination  to  apply  certain 
of  its  general  rules,  only  formerly 
applicable  to  equity  or  corporate  debt 
securities,  to  govermnent  securities  is 
consistent  with  the  Act,  and  that  the 
NASD  has  made  a  reasonable 
determination  regarding  which  of  its 
general  rules  should  be  applicable  to 
government  securities.  With  respect  to 
those  provisions  of  the  Rules  of  Fair 
Practice  that  the  NASD  plans  to 
consider  further  for  application  to  the 
government  securities  markets,  the 
Commission  anticipates  that  the  NASD 
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will  undertake  a  prompt  and  thorough 
evaluation  and  submit  proposed  rule 
changes  with  the  Commission  as 
appropriate. 

B.  Suitability  Interpretation 

The  concept  of  suitability,  rooted  in 
notions  of  just  and  equitable  principles 
of  trade  and  the  protection  of  investors, 
plays  an  important  role  in  the  scheme 
of  the  federal  seciuities  laws. 
Prohibitions  against  making  unsuitable 
recommendations  arise  under  the  rules 
of  all  self-regulatory  organizations.^ 
They  lay  the  foundation  for  good  and 
soimd  business  practices  by  broker- 
dealers  and  help  avoid  p>otential  abusive 
sales  practices  regarding  customers.  The 
NASD's  articulation  of  the  suitability 
principles  as  set  forth  in  Article  HI, 
Section  2  of  the  Rules  of  Fair  Practice 
has  appUed  to  members' 
reconunendations  since  the  inception  of 
the  NASD.  Article  III,  Section  2(a) 
requires  that  in  recommending  to  a 
customer  the  purchase,  sale  or  exchange 
of  any  security,  a  member  must  have 
reasonable  grounds  for  believing  that 
the  recommendation  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  financial 
situation  and  needs.  With  the  enactment 
of  the  GSAA,  and  NASD  has  decided  to 
provide  further  guidance  to  members  on 
their  suitability  obligations  and  has 
proposed  guidelines  for  its  members 
regarding  how  members  may  fulfill  thefr 
"customer-specific"  suitability 
obligations  when  making 
recommendations  to  institutional 
customers. 9^ 

The  current  version  of  the  Suitability 
Interpretation  is  the  product  of  the 
NASD's  extensive  consultation  with 
broker-dealers,  investors  and  other 
participants  in  the  securities  industry 
over  a  period  of  several  years.  It  reflects 
much  discussion  and  great  diversity  of 
input  by  various  parties.  The  first  draft 
of  the  proposed  Suitabihty 
Interpretation  was  pubhshed  for 


"See  H.R.  Rep.  103-255, 103d  Cong.,  1st  Sess. 
(1993). 

»» See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  12. 

^  See  id. 

"See  id.  at  13. 


9*  See,  e.g.,  New  York  Stock  Exchange  Rule  405, 
NYSE  Guide  (CCH)  1 2405:  American  Stock 
Exchange  Rule  411,  Amex  Guide  (CCH)  19431.  See 
also  Duker  6- Duker,  6  S.E.C.  386,  388  (1939).  As 
part  of  the  obligation  of  fair  dealing,  all  broker- 
dealers  are  required  to  have  a  reasonable  basis  for 
believing  that  their  securities  recommendations  are 
suitable  for  the  customer  in  light  of  the  customer's 
financial  needs,  objectives,  and  circumstances. 

•'The  NASD  Suitability  Interpretation  will  be 
applicable  to  all  securities,  except  for  municipals. 
Municipal  Securities  Rulemaking  Board  ("MSRB") 
rule  G-19  governs  the  suitability  obligations  for 
municipal  securities.  Like  Article  III,  Section  2  of 
the  Rules  of  Fair  Practice,  MSRB  rule  G-19  makes 
no  distinction  between  institutional  and  aon- 
institutional  customers  in  requiring  that  a  broker, 
dMler,  or  municipal  securities  dealer  must  have 
reasonable  grounds  for  believing  that  a 
recommendation  is  suitable. 


comment  in  Notice  to  Members  94-62 
(August  1994).  Fourteen  commenters 
submitted  15  comment  letters  on  the 
draft  proposals.  In  response  to  the 
comments  received,  the  NASD  amended 
the  proposal  and  pubUshed  a  second 
draft  for  comment  in  Notice  to  Members 
95-21  (April  1995).  Sixteen  comments 
were  received  on  the  second  draft.  The 
NASD,  against,  amended  the  proposal 
Suitability  Interpretation  in  response  to 
the  comments  received,  before  filing  a 
proposed  interpretation  with  the 
Commission.  The  NASD  provided 
further  clarification  and  amendments  to 
the  proposal  in  March  1996,  when 
Amendment  No.  3  to  the  proposal  was 
filed.  Thus,  the  final  proposed  currently 
before  the  Commission  reflects  the 
NASD's  effort  to  consider  all  comments 
on  the  numerous  versions  of  the 
proposal  and  balance  the  issues  raised 
in  those  comments. 

The  NASD's  Suitability  Interpretation 
is  predicated  on  a  determination  that 
the  two  most  important  considerations 
in  determining  the  scope  of  a  member's 
suitability  obligation  in  making 
recommendations  to  an  institutional 
customer  are  (1)  the  customer's 
capability  to  evaluate  investment  risk 
independently,  and  (2)  the  extent  to 
which  the  customer  is  exercising 
independent  judgment.  The  Suitability 
Interpretation  further  describes  factors 
that  may  be  relevant  in  a  members 
evaluation  of  these  two  important 
considerations.  The  NASD  has 
emphasized  that  these  factors  are 
guidelines  that  will  be  utiUzed  to 
determine  whether  a  member  has 
fulfilled  suitabihty  obligations  with 
respect  to  a  specific  institutional 
customer  transaction  and  that  the 
absence  or  inclusion  of  any  of  these 
factors  is  not  dispositive  of  the 
suitability  determination. 

The  Commission  believes  that  the 
NASD's  approach  to  determining  the 
scope  of  a  member's  suitabihty 
obligation  in  making  recommendations 
to  an  institutional  customer 
appropriately  responds  to  the  varied 
nature  of  institutional  customers  and 
the  varied  significance  of  a  member's 
recommendation  for  different 
institutional  customers.  The  NASD 
acknowledges,  as  does  the  Commission, 
that  the  relationship  between  a  broker- 
dealer  and  an  institutional  customer 
generally  may  be  different  in  important 
respects  from  the  relationship  a  broker- 
dealer  has  with  a  non-institutional 
investor.  In  the  latter  circumstance,  a 
broker-dealer  frequently  has  knowledge 
about  the  investment  and  its  risks  and 
costs  that  are  not  possessed  by  or  easily 
available  to  the  investor.  Some 
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sophisticated  institutional  customers, 
however,  may  in  fact  possess  both  the 
capability  to  understand  how  a 
particular  securities  investment  could 
perform,  as  well  as  the  desire  to  make 
their  own  investment  decisions,  without 
reliance  on  the  biowledge  or  resoxirces 
of  the  broker-dealer.  Other  investors  that 
meet  a  definition  of  "institutional 
customer"  may  not  possess  the  requisite 
capability  to  understand  the  particular 
investment  nsk,  or  may  not  be 
exercising  independent  judgment  in 
making  a  particular  investment 
decision,  and  so  may  be  largely 
dependent  on  the  broker-dealer's 
analysis  and  recommendation  in 
evaluating  whether  to  purchase  a 
recommended  security. 

The  N.\SD  proposal  recognizes  the 
varied  nature  of  investor  profijes,  even 
among  investors  that  meet  some 
definition  of  "institutional  investor."  It 
accommodates  a  wide  range  of 
relationships  because  it  does  not 
establish  rigid  thresholds  or 
requirements,  but  rather  provides  its 
members  with  some  reasonable  factors 
by  which  an  NASD  member  can 
determine  the  nature  of  its  relationship 
with  a  customer.  The  Interpretation 
correctly  recognizes  that  there  can  be 
instances  in  which  an  institutional 
customer  possesses  a  general  capability 
to  understand  certain  kinds  of 
investments,  but  does  not  have  the 
requisite  capabihty  to  understand  the 
particular  investment  under 
consideration.  In  such  a  circumstance, 
the  NASD  appropriately  notes  that  a 
broker-dealer's  suitability  obligation 
would  not  be  diminished  based  solely 
on  the  financial  wherewithal  of  the 
customer. 

The  Commission  also  believes  that  the 
factors  enumerated  in  the  Interpretation, 
which  could  be  relevant  to  the  two 
considerations,  provide  members  with 
appropnate  points  to  consider  in 
satisfying  their  suitability  obligations. 
Some  commenters  were  concerned 
about  the  relevance  of,  and  the  proper 
weight  to  be  given  to,  the  considerations 
listed.  Some  commenters  also  expressed 
concern  regarding  the  specific 
application  of  these  considerations.** 


UMI 


">*  For  example,  some  commecters  expressed 
concern  about  the  $10  million  portfolio  designation. 
A  few  commenters  believed  that  such  a  threshold 
may  lead  to  discrimination  against  smaller 
institutions  or  investments  companies.  One 
commenter  believed  that  the  GSAA  prohibited  such 
a  portfolio  designation.  The  NASD  has  represented 
that  it  had  not  intended  to  create  a  presumption 
that  the  Interpretation  would  apply  to  a  particular 
institutional  customer  either  above  or  below  the 
aggregate  dollar  amount  or  to  imply  that  the  SIO 
million  constituted  a  definitive  threshold  in 
determining  whether  a  broker -dealer's  suitability 
obligation  was  satisfied  in  dealing  with  a  particular 


The  NASD  acknowledges  that  these 
considerations  are  not  necessarily  the 
only  relevant  factors,  but  merely 
guidelines  for  use  in  determining 
whether  a  member  has  fulfilled  its 
suitability  obligations  with  respect  to  a 
specific  institutional  customer 
transaction.  They  neither  create  nor 
reduce  a  member's  suitability  obligation 
and  their  relevance  would  vary 
depending  on  numerous 
circumstances.**  The  Commission 
concurs  with  the  NASD  in  this  regard. 
Moreover,  these  enumerated  factors  are 
not  meant  to  create  a  checklist,  which 
the  Commission  would  consider 
inappropriate  in  these  circumstances 
because  it  could  lead  to  a  mechanical 
application  of  the  Interpretation  without 
adequate  consideration  by  the  broker- 
dealer  of  whether  the  customer 
understands  the  transaction  or  product. 

Some  commenters,  believing  that  the 
suitability  responsibility  is  already 
unevenly  placed  on  broker-dealers, 
supported  inclusion  in  the  Suitability 
Interpretation  of  a  safe  harbor  or  a 
rebuttable  presimiption.  In  keeping  with 
its  purpose  to  provide  guidance  and  not 
to  create  or  reduce  a  member's 
suitability  obligations,  the  NASD  did 
not  create  a  safe  harbor  or  provide  for 
a  rebuttable  presumption  in  the 
Suitability  Interpretation."'*'  In  response 
to  the  arguments  of  some  industry 
members  that  if  an  investor  employs  an 
investment  professional,  that 
professional  should  wholly  bear  the 
responsibility  for  the  investment 
decision  it  niakes,  the  NASD  clarified 
that  while  the  institution  would  still  be 
covered  by  the  suitability  rule,  the 
factors  analysis  of  the  proposed 
Suitability  Interpretation  would  apply 
to  any  delegated  agents  of  customers, 
including  any  professional  advisers  that 
an  investor  may  employ. 

The  Commission  believes  that  the 
NASD's  decision  not  to  create  a  safe 
harbor  or  rebuttable  presimiption  is 
consistent  with  the  purposes  of  the  Act. 
A  safe  harbor  or  a  rebuttable 


institution.  See  Securities  Exchange  Act  Release  No. 
36973,  supra  note  14.  at  32,  34.  The  Conunission 
agrees  that  the  SIO  million  portfolio  designation 
will  not  diacriininate  against  certain  institutional 
customers  nor  is  it  contrary  to  the  language  of  the 
Congressioiud  report  on  the  GSAA.  The  SIO  million 
portfolio  designation  does  not  create  a  presumption 
that  institutions  that  exceed  the  SIO  million 
portfolio  amount  satisfy  the  Interpretation's  factors 
and  thus  are  not  covered  by  the  protections  of  the 
suitability  rule;  rather,  the  Interpretation  indicates 
that  the  analysis  of  the  suitability  obligation  to  be 
conducted  using  the  factors  set  forth  in  the 
interpretation  is  more  appropriate  for  these  larger 
institutions  than  for  institutions  with  a  smaller 
portfolio. 

**  See  Securities  Exchange  Act  Release  No.  36973, 
supra  note  14,  at  27. 

'"See/d.  at  40,  45. 


presumption  that  applied  to  institutions 
that  were  likely  to  rely  on  a  broker- 
dealer's  guidance  regarding  a  security 
could  lead  to  serious  abuses  that  are 
inconsistent  with  the  purposes  of  the 
Act.  For  example,  a  safe  harbor  could 
allow  a  broker-dealer  to  recommend  a 
risky  security  to  an  institutional 
investor  without  consideration  of  the 
appropriateness  of  the  investment  for 
the  investor,  and  despite  knowing  that 
the  customer  did  not  understand  the 
product  Moreover,  a  safe  harbor  or  a 
rebuttable  presumption  that  all 
institutions  with  similar  amounts  to 
invest  possess  similar  or  equal  financial 
acumen,  which  has  not  proven  to  be  the 
case.  As  one  com.Tienter  noted, 
"institutional  customers  "  could  be 
educational  institutions,  churches, 
charities,  or  governments,  which  range 
from  small  special  distncts  to  large  state 
governments,  and  the  characteristics 
and  portfolios  of  these  customers  vary 
widely.^"'  A  safe  harbor  or  a  rebuttable 
presumption  would  depend  on  the 
ability  of  the  NASD  to  define  ob)ectively 
a  class  of  institutional  investors  that 
uniformly  would  not  need  the 
protections  of  the  NASD's  suitability 
rule. 

The  NASD,  however,  has  not  sought 
to  define  such  a  class  Rather,  the  NASD 
has  taken  a  flexible  approach  in 
defining  the  term  "institutional 
investor"  by  not  including  financial 
criteria  in  the  term;  for  purposes  of  the 
Interpretation,  an  institutional  customer 
may  be  any  entity  other  than  a  natural 
person.  The  Suitability  interpretation 
potentially  would  apply  to  all 
institutional  investors,  though  more 
appropriately  to  institutional  investors 
with  portfolios  of  at  least  .SlO  million  in 
securities.  The  NASD  believes  that 
excluding  institutional  investors  from 
the  protections  of  the  suitability  rule 
based  on  objective  financial  criteria 
would  arbitrarily  discriminate  among 
institutional  investors  based  on  factors 
such  as  asset  size,  portfolio  size  or 
institutional  type  that  are  not 
necessarily  determinative  of  financial 
sophistication.  The  Commission 
believes  that  the  NASD's  choice  not  to 
rely  on  objective  criteria  that  may  mask 
what  is  really  an  unsophisticated 
investor  is  reasonable  in  the  context  of 
a  standard  that  incorporates  factors  that 
reflect  the  nature  of  the  investor,  and 
where  the  suitability  of  the 
recommendation  itself  depends  on  the 
nature  of  the  investor.  Categorizing 
investors  by  an  isolated  fmancial 
criteria  may  improperly  attribute  the 
capability  to  evaluate  investment  risk 
independently  and  the  exercise  of 


>  See  GFOA  Letter  No.  2,  supra  note  22. 
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independent  judgment  to  an  customer 
without  an  appropriate  analysis  of  the 
investor's  true  characteristics. '"^ 
Moreover,  in  view  of  the  great 
diversity  of  institutional  customers,  the 
Interpretation  affords  broker-dealers  the 
flexibility  to  negotiate  understandings 
and  terms  wath  a  particular  customer. 
Such  agreements,  freely  negotiated 
between  consenting  parties,  can  be 
useful  in  establishing,  prior  to  a 
transaction,  the  obUgations  and 
responsibilities  of  both  parties.  The 
NASD's  approach  assists  broker-dealers 
and  customers  to  define  their  own 
expectations  and  roles  with  respect  to 
their  specific  relationship. 

Some  industry  members  were 
concerned  that  the  Interpretation  would 
create  greater  confusion  and  imcertainty 
and  additional  duties  on  broker-dealers. 
Industry  members  were  especially 
concerned  that  the  proposed 
Interpretation  would  impose  an 
obligation  on  members  to  document  and 
retain  extensive  records  of  information 
gathered  or  expose  them  to  NASD 
compliance  examinations  based  on  a 
"checklist."  Again,  the  NASD 
represented  that  it  was  not  imposing 
through  the  proposed  Interpretation 
additional  duties  on  members  that  are 
not  already  imposed  by  the  NASD's 
suitabihty  rules,  general  anti-fi^ud 
provisions  of  the  federal  seciuities  laws, 
or  Article  HI,  Section  18  of  the  NASD's 
Rules  of  Fair  Practice.  The  NASD 
confirmed  that  the  proposed 
Interpretation  does  not  impose  a  books 
and  records  requirement  nor  does  it 
create  an  evidentiary  checklist  for 
NASD  compliance  review.  The  NASD's 
reassurances  that  these  considerations 
are  provided  merely  for  guidance 
purposes  and  not  to  impose  any 
additional  duties  or  to  reduce  any 
existing  obligations  should  alleviate  the 
commenters'  concerns  regarding  the 
specific  apphcation  of  the 
Interpretation.  Moreover,  the  NASD  has 
repeatedly  indicated  that  the 
Interpretation  does  not  make  the  broker- 


'"2  In  testimony  before  the  Subconuninee  on 
Teleconununications  and  Finance  Comminee  on 
Commerce,  SEC  Chairman  Arthur  Levitt  testified 
against  a  provision  in  the  proposed  legislation  that 
would  crate  a  presumption  that  a  broker-dealer  is 
not  liable  for  investment  decisions  of  institutional 
clients  unless  the  parties  have  contracted  to  the 
contrary.  Chairman  Levitt  testified  that  the 
presumption  under  the  federal  securities  laws  that 
broker -dealers  generally  are  responsible  for  making 
suitability  recommendations,  whether  their  clients 
are  institutional  or  individual  investors,  should  be 
maintained.  See  Testimony  of  Arthur  Levitt, 
Chairman,  U.S.  Securities  and  Exchange 
Commission,  Concerning  H.R.  2131,  The  "Capital 
Markets  Deregulation  and  Liberalization  Act  of 
1995,"  before  the  Subcomm.  on 
Telecommunications  and  Finance  Committee  on 
Commerce  (Nov.  30,  1995). 


dealer  a  guarantor,  which  the 
Commission  believes  is  appropriate. 

Moreover,  the  NASD  has  committed 
to  continuing  its  examination  of 
members  for  compliance  with  the 
suitabihty  obhgations  under  Article  HI, 
Section  2(a)  and,  upon  the  approval  of 
the  Interpretation,  members'  compliance 
•wiXh  the  Interpretation. 'o^  The 
Commission  expects  the  NASD  to 
extend  its  examinations  to  members' 
comphance  with  the  Interpretation  once 
it  becomes  effective. 

Finally,  the  Commission  finds  good 
cause  for  approving  Amendment  Nos.  4 
and  5  to  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Exchange's  proposal  was  published 
in  the  Federal  Register  for  the  full 
statutory  period. '"^  Amendment  No.  4 
merely  clarifies  the  new  numbering  of 
the  NASD  Manual  and  proposes  to 
apply  Section  50,  Article  IH,  to 
transactions  in  exempted  securities 
(except  municipals).  The  NASD's 
adoption  of  reporting  requirements  in 
Section  50,  Article  ifi,  was  the  product 
of  a  review  by  the  NASD  and  the  New 
York  Stock  Exchange,  which  was 
undertaken  because  of  concerns  on  the 
part  of  the  Commission  and  others  over 
the  frequency  and  severity  of  sales 
practices  abuses. '"s  xhe  Commission 
approved  NASD  adoption  of  Section  50, 
Article  III  stating  that  the  reporting 
requirements  will  provide  important 
regulatory  information  that  wdll  assist  in 
the  detection  and  investigation  of  sales 
practice  violations.  Therefore,  the 
Commission  beUeves  that  appljdng  this 
provision  to  transactions  in  exempted 
securities,  including  government 
securities,  other  than  municipals  is 
consistent  with  Congress'  mandate  to 
the  NASD  to  extend  its  sales  practice 
standards  and  other  rules  to  address 
abusive  and  manipulative  practices  in 
the  government  securities  market. 
Moreover,  Amendment  No.  5  merely 
clarifies  and  reminds  members  that  its 
rules  requiring  members  to  adhere  to 
just  and  equitable  principles  of  trade 
apply  to  conduct  that  may  violate  the 
Fair  Prices  and  Commissions  provision 
and  the  Mark-Up  PoUcy.  The 
Commission  believes  that  this 
clarification  is  not  substantive  because 
the  rule  requiring  that  members  adhere 
to  just  and  equitable  principles  of  trade 
would  have  applied  to  such  conduct 
regardless  of  thds  clarification.  Based  on 
the  above,  the  Commission  finds  that 


'"  See  Securities  Exchange  Act  Release  No. 
36973,  supra  note  14,  at  38. 

""  See  Securities  Exchange  Act  Release  Nos. 
36383  and  36973,  supra  notes  9  and  14. 

"»  See  Securities  Exchange  Act  Release  No. 
3621 1  (Sept.  8,  1995)  60  FR  48182. 


there  is  good  cause,  consistent  with 
Section  6(b)(5)  of  the  Act,  to  accelerate 
approval  of  Amendment  Nos.  4  and  5. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
4  and  5.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NASD-95- 
39  and  should  be  submitted  by 
September  17,  1996. 

Vn.  Conclusion 

In  conclusion,  the  Commission 
believes  that  the  NASD's  proposal  to 
impose  the  Rules  of  Fair  Practice  to 
transactions  in  exempted  securities 
other  than  municipals,  and  to  provide 
further  guidance  to  members  on  their 
suitabihty  obhgations  in  Section  2, 
Article  III  when  making 
recommendations  to  institutional 
customers  is  consistent  with  the 
purposes  of  the  Act  and  the  GSAA. 
Especially  with  respect  to  the  proposed 
suitabihty  hiterpretation,  the  NASD  has 
imdergone  an  extensive  consultative 
process,  whereby  interested  parties  were 
able  to  participate  in  the  development  of 
the  Interpretation.  The  Commission 
beheves  that  the  suitability 
Interpretation  is  a  reasoned  approach  to 
the  concept  of  suitabihty,  which  fosters 
an  environment  for  dialogue  between 
broker-dealers  and  customers  regarding 
the  nature  of  their  relationship,  and, 
therefore,  should  promote  the  protection 
of  investors. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'06  that  the 
proposed  rule  change  (SR-NASD-95- 
39)  is  approved. 


"« 15  U.S.C.  78s(b)(2). 
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For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^' 


Margaret  H.  McFariand. 

Deputy  Secretary. 

Exhibit  1.— Old-toNew  Conversion  Chart 
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nterpretation  on  ^onA/arding  of  Proxy  and  Other  Materials  — - — ?••• ^60 

interpretation  on    '^'ae-Riding  and  Withholding"  

nterpfetation  on  "'aamg  Anear!  :'  Customer  Limit  Orders 

interpretation  on  ►^ront  R^nmrx;  ^oic.         

interpretation  on  '^ading  Aneac  : '  Research  Reports  

Recommendations  to  Customefs 


IM-? 110-1 

IM-2'-(>-3 

iM-j  ■  •  y~i 

23- C 


i^oiicv  on  f^air  Dealing  «v't!"  ^ustcx^iers  ..~ ~ .-~ ~— " ~ '"''  ■^" 


2430 
2440 

IM-224C 

33tC 

IM-3310 

3320 

1M-332C 

2770 

2730 


3   Charges  tor  Services  >^9''tor~ied „ » - «■•• •- 
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12.  Disclosure  on  ConTirTTations  ~ 223c 

Explanation  on  '^hird  Market  Confimiations" . - — '• IM-2230 

13  Disclosure  ot  Control       — ". — •• ~ • ; 2240 

Disclosure  ot  Pancipation  or  Interest  in  Primary  or  Secondary  Distribution  ." ~ 2250 

Discretionary  Accounts     - ~...~— ••." 2510 

Oftenng    At  the  Marve-    , - 2760 
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1 8  use  of  Fraudulent  Devices « 2120 
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>»  17  CPU  200.30-3(a)(12). 
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Exhibit  l .— Old-to-New  Conversion  Chart— Continued 
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GuideSnes  Regarding  Communfcations  with  the  Public  about  Collateralized  Ktortgage  Otiligatiore  (Cl^'s) IM-221 0-1 

GuideHnes  Regarding  Communcations  with  the  Public  about  Variable  Ufe  Insurance  and  Vanable  Annuities        " M-2210-2 

GuKJefies  for  the  Use  of  Rankings  in  Investment  Companies  Advertisements  and  Sales  Uerature  M-?9irwi 

35A  Options  Communications  with  the  Public " ~J^ 

36.  Transactions  with  Related  Persons  »!!™!!!!!Z!!!!!!!!!I!! " " 2750 

Interpretation  on  Transactions  with  Related  Persons  * " iiiloTcn 

37.  [Reserved] "'"'""""""""""!"""""ZZ"Z iw-«;/&0 

38.  Regulation  of  Activities  of  MenHsers  Experiencing  Financial  and/or  Operational  DifBciiitiw " 3130 

Explanation  on  Restrictions  on  a  Member's  Activity  ' " im-3130 

39.  Approval  of  Change  in  Exempt  Status  under  SEC  Rule  1 5c3-3 ' " " 3VI0 

40.  Private  Securities  Transacttons ~nln 

41.  Short-Interest  Reporting _..."!!!I!."!Z"™.""."Z '"  336O 

42.  Prohibition  on  Transactions  During  Trading  Halts !!!!!!!!!!"!!!!."!."!!!!,"!!!!." 3340 

43.  Outside  Business  Activities  ""ZZZ!!" 3030 

44.  The  Corporate  Financing  Rule ZZZZ!"""""!."!."!!!!!. " 2710 

45.  Customer  Account  Statements  !...!."!" " 2340 

46.  Adjustment  of  Open  Orders  ...."!!™!!."!!Z."."™Z!!!!!!!!!!™."!!! " 3^ 

47.  Clearing  Agreements „ " -5-„ 

48.  Short  Sale  Rule _ ZZ!ZZI! ' 3350 

Interpretation  on  Short  Sale  Rule „ „ .[ iM_3.\sn 

49.  Primary  Nasdaq  Mari<et  Maker  Standards „ ."."!!!."!!!!!!!."."!."!!!!!!!." 4612^ 

50.  Reporting  Requirements  „ !!!!!ZZ!!!"! 3070 


COMPLAINTS  INVESTIGATIONS  AND  SANCTIONS 

Article  IV— Complaints 

1.  Avarlability  to  Customer  of  Certificate,  By-Laws,  Rules  and  Code  of  Procedure 81 10 

2.  Complaints  by  Public  Against  Members  for  Violations  of  Rules  .Z™!!!."!™  ."  " 8120 

3.  Complaints  by  Disirict  Business  Conduct  Committees ;"""" 8130 

4.  Complaints  by  the  Board  of  Governors  !.."!"Z..'"]ZZ."Z!"!!""""!"!"!."!!Z." 8140 

5.  Reports  and  Inspectton  of  Books  for  Purpose  of  Investigating  Complaints .""""""'""!!Z!."!.".."!."!!!.""!!!!!!."!!!Z!™. 8210 

Resolution  on  Suspension  of  Members  for  Failure  to  Furnish  Informatton  Duly  Requested  .!"".""!!!!!!!!"!."."!."!!ZZ."!!!Z"""!!!!!!  8220 

Article  V— Penalties 

1.  Sanctions  for  Violation  of  the  Rules 83.IQ 

Interpretation  on  the  Effect  of  a  Suspension  or  Revocation  of  the  Registration,  if  Any,  oraPeJ^  Associated  with  a  M^^^  IM-8310-l 

or  the  Baning  of  a  Person  from  Further  Association  with  a  Memtier. 

Resolution  on  Notice  to  Men*ership  and  Press  of  Suspensions,  Expulsions,  Revocations,  and  Monetary  Sancttons  and  Re-  IM-8310-2 
lease  of  Certain  Inforniation  Regarding  Disciplinary  History  of  Members  and  Their  Associated  Persons. 

2.  Payment  of  Fines,  Other  Monetary  Sancttons,  or  Costs 0320 

3.  Costs  of  Proceedings !.."."!!!!!1"!!!."!!!!!!!!!.Z"!!!Z"!!ZZZ" asao 

Code  of  procedure onnn 

Article  II:  • ^°°° 

Disciplinary  Actions  by  District  Business  Conduct  Committees,  The  Mart<et  Surveillance  Committee  and  Others 9200 

10.  Acceptance,  Waiver  and  Consent.  Minor  Rule  Violattons  And  Summary  Complaint  Procedures 9217 
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[Release  No.  34-37585;  Pile  No  SR-NVSE- 
96-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc 
Relating  to  the  Listing  Criteria  for 
Equity-Linked  Debt  Securities 

August  20.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Secunties  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
16,  1996,  the  New  York  Stock  Exchange. 
Inc  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUdt 
com.ments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Rei^ulatory  On?anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  is  proposing 
amendments  to  its  listing  standards  for 
Equity-Linked  Debt  Securities  ("ELDS"). 
These  listing  standards  are  contained  in 
Para.  703.21  of  its  Listed  Company 
Manual 

II.  Self-Regulatorv  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


UMI 


•  15  U.S.C  78^)(1). 
»17CFR240.19t>-4. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose — ^ELDS  are  non- 
convertible  debt  securities  of  an  issuer 
where  the  value  of  the  debt  is  based,  at 
least  in  part,  on  the  value  of  another 
issuer's  common  stock  or 
nonconvertible  preferred  stock  (the 
"underlying  security").  The  Exchange's 
listing  standards  currently  permit  the 
listing  of  ELDS  if,  among  other  things, 
(i)  the  issuer  has  a  minimum  tangible 
net  worth  of  $150  million  and  (ii)  the 
original  issue  price  of  the  ELDS, 
combined  with  all  the  issuer's  other 
publicly-traded  ELDS,  does  not  exceed 
25  percent  of  the  issuer's  net  worth  (the 
"net  worth  standard"). 

The  proposed  rule  change  makes  two 
amendments  to  the  ELDS  listing 
standards.  First,  the  Exchange  proposes 
to  add  an  alternative  net  worth 
standard.  Under  the  new  test,  a  issuer 
with  tangible  net  worth  of  at  least  $250 
milUon  would  be  able  to  issue  ELDS 
without  being  subject  to  the  limit  that 
the  ELDS  be  no  more  than  25  percent  of 
the  issuer's  net  worth.  Issuers  with  a 
tangible  net  worth  of  at  least  $150 
milhon,  but  less  than  $250  miUion,  will 
still  be  subject  to  the  25  percent  limit. 
This  wrill  provide  the  largest  issuers 
with  increased  flexibility  in  their 
financing  and  capitahzation  planning. 

Second,  with  respect  to  the  hsting  of 
ELDS  linked  to  non-U.S.  securities,  the 
Exchange  proposes  to  amend  the 
definition  of  "Relative  U.S.  Share 
Volume"  and  to  delete  the  definition  of 
"Relative  ADR  Volimie."  Specifically, 
the  Exchange  proposes  collapsing  these 
two  definitions  into  a  single  definition 
of  "Relative  U.S.  Volume."  The 
Exchange  believes  that  this  change  is 
non-substantive  and  is  proposed  solely 
to  clarify  and  simplify  the  rule. 

(b)  Basis — The  basis  imder  the  Act  for 
the  proposed  rule  change  is  the 
requirement  under  Section  6(b)(5)  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  setthng,  processing 
information  with  respect  to,  and 


facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  syste.ai,  and,  in 
general,  to  protect  mvestors  and  the 
public  interest. 

B  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessarv  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulator,-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 

this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  v\ithin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wthheid  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W  . 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-96- 
25  and  should  be  submitted  by 
September  17.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 3 

Margaret  H.  McFarland 

Depu  ty  Secretary 

[FR  Doc.  9&-21758  Filed  8-26-96;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Commission 
on  United  States  Pacific  Trade  and 
Investment  Policy 

agency:  Commission  on  United  States- 
Pacific  Trade  and  Investment  Policy/ 
Office  of  the  United  States  Trade 
Representative. 

ACTION:  Notice  that  the  ne.xt  meeting  of 
the  Commission  on  United  States- 
Pacific  Trade  and  Investment  Policy, 
will  be  held  on  September  4,  1996,  from 
9:30  a.m.  to  5:30  p.m.  The  meeting  will 
be  closed  to  the  public. 

SUMMARY:  The  Conunission  on  United 
States-Pacific  Trade  and  Investment 
Policy  will  hold  a  meeting  on 
September  4, 1996,  from  9:30  a.m.  to 
5:30  p.m.  The  meeting  will  be  closed  to 
the  public.  At  the  September  4,  1996 
meeting,  the  Commission  will  continue 
internal  deliberations  on  possible 
recommendations  on  future  policy 
options. 

Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  the  USTR 
has  determined  that  this  meeting  will 
address  matters  the  disclosure  of  which 
would  seriously  compromise  the 
development  by  the  United  Slates 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States. 


M7  (TR  200.3O-3(a)(12). 


DATES:  The  meeting  is  scheduled  for 
September  4, 1996,  unless  otherwise 

notified 

ADDRESSES:  The  meeting  will  be  held  at 
the  Etepartment  of  the  Treasury,  U.S. 
Customs  Service.  1301  Constitution 
Avenue,  N.W..  Washington,  D.C.  20229, 
Room  1115,  unless  other\^•ise  notified. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Nancy  Adams,  Executive  Director  of  the 
Commission  on  United  Slates-Pacific 
Trade  and  Investment  Pohcy,  Room  400, 
600  17th  Street,  NW.,  Washington,  D.C. 
20508  (202) 395-9679. 
Charlene  Barshefsky. 
Acting  United  States  Trade  Representative. 
Nancy  Adams. 

Executive  Director,  Conunission  on  United 
States-Pacific  Trade  and  Investment  Policy. 
(FR  Doc  96-21829  Filed  8-26-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATiON 

Office  of  the  Secretary 

White  House  Commission  on  Aviation 
Safety  and  Security:  Open  Meeting 

AGENCY:  Office  of  the  Secretary  (GST), 

DOT, 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  White  House 
Commission  on  Aviation  Safety  and 
Security  will  hold  a  meeting  to  discuss 
aviation  safety  and  security  issues.  The 
meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Thursday,  September  5.  1996.  from  9:00 
AM  to  5:00  PM,  unless  adjourned 
earlier. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Auditorium  on  the  first  floor  of 
the  headquarters  building  of  the  General 
Services  Administration  (GSAJ,  18th  &  F 
Streets.  NW,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Pemberton,  Administrative 
Officer.  Room  6208.  GSA  Headquarters, 
18th  &  F  Streets.  NW,  Washington,  DC 
20405;  telephone  202.501.3863; 
telecopier  202.501.6160, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Conunittee  Act 
(5  use  Appendix),  DOT  gives  notice  of 
a  meeting  of  the  White  House 
Commission  on  Aviation  Safety  and 
Security  ("Conunission").  The 
Commission  was  established  by  the 
President  to  develop  advice  and 
recommendations  on  ways  to  improve 
the  level  of  civil  aviation  safety  and 
security,  both  domestically  and 
internationally. 

The  meeting  will  be  open  to  the 
pubUc.  Limited  seating  for  the  pubUc  is 


available  on  a  first-come,  first-served 
basis.  The  pubUc  may  submit  written 
comments  to  the  Commission  at  any 
time;  comments  should  be  sent  to 
Richard  Pemberton  at  the  address  and 
telecopier  number  shown  above. 

Issued  in  Washington,  DC  on  August  21, 
1996. 

Nancy  E.  McFadden, 

General  Counsel,  Department  of 

Transportation. 

(FR  Doc.  96-21859  Filed  8-26-96;  8:45  am] 

8ILUN0  CODE  4»10-a2-P 


Federa'  Aviation  Administration 

RTCA,  Inc..  RTCA  Special  Committee 
*8S;  FANS  System  Requirements  and 
Objectives  (FANS  SR&O) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P,L. 
92-463,  5  U.S.C;  Appendix  2),  notice  is 
hereby  given  for  a  RTCA  Special 
Committee  (SC)-189  meeting  to  be  held 
September  10-11,  1996,  starting  at  9:00 
a.m.  on  September  10.  The  meeting  will 
be  held  at  RTCA.  1140  Connecticut 
Avenue,  N.W.,  Suite  1020.  Washington, 
DC  20036, 

The  purpose  of  SC-189  is  to  develop 
a  FANS  System  Requirements  and 
Objectives  (SR&O)  document.  The 
committee  will  consider  the  experience 
gained  through  the  application  of  initial 
ARINC  622-based  data  communications 
as  described  in  the  Boeing  747-400 
FANS  1  Air  Traffic  Services  (ATS) 
SR&O,  the  Aerospatiale/ Airbus  FANS  A 
SR&O,  the  ICAO  Informal  South  Pacific 
ATS  Coordinating  Group  FANS  1/A 
Operational  Manual,  and  other 
documentation  that  describes  the  safety 
objectives  and  interoperability 
requirements  for  related  groimd 
systems. 

SC-189  will  develop  guidance 
material  that  should  consist  of  at  least 
two  separate  documents:  (1) 
Interoperabihty  requirements  for  ARINC 
622-based  data  commimications  that 
provide  initial  ATS  in  oceanic  and 
remote  airspace  and  (2)  assessment 
methodology  and  safety  objectives  for 
applying  ARINC  622-based  data 
communications  to  provide  initial  ATS 
in  oceanic  and  remote  airspace. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Terms  of  Reference  Review/ 
Approval;  (4)  Presentations;  (5)  Other 
Business;  (6)  Establish  Agenda  for  Next 
Meeting;  (14)  Date  and  Place  of  Next 
Meeting, 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availabihty. 
With  the  approval  of  the  chairman. 


1996 
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niHinbers  of  thf-  uubln:  ri'-i'v  pr»»st^r;;  oral 
statements  nt  the  intH^tir.t;   Persons 
wishing  tu  present  staternHnts  or  obtain 
mrnrmation  shouici  c ori'ai  t  the  R  TCA 
S'M  retanat.  1 140  C.onnff  ^icut  Avenue, 
\  VV    Suite  1020.  VVasnsngton,  DC, 
2!)()  *b  1202)  83.i  -9339  (phone)  OT  (202) 
83^-9434   fax    Members  of  the  public 
nidv  present  i  Aritten  statement  to  the 
tdnimittee  at  dir>  time. 

Issued  ;r.  \v  isr.:  .gton,  DC,  on  August  20, 
lanice  L.  Peters, 
KK  [\k    -»«v^  J1h'>4  Filed  8-26-96;  8:45  am] 

aiLLMG  COO€  t«10-'J-*« 


Maritime  Administration 

[Docket  No.  Vt-0231 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

summary;  in  ait:(.)radace  with  the 
Paperwork  Reriu>  tion  Act  of  1995,  this 

nutir.e  announces  tne  Maritime 
\(lministration'8  (MARAD's)  intentions 
•,,  request  extension  of  approval  for 

tnree  vears  of  a  c  urrently  approved 

information  (:oilet:tion. 

DATES:  Comments  should  be  submitted 

on  or  before  October  2H    V''^* 

POR  FURTHER  INFORMATION  CONTACT:  Jean 

L  McKeever,  Ch:e:.  Division  of  Capital 


Assets  Management,  Office  of  Ship 
Financing,  Maritime  Administratior. 
MAR-530,  Room  8126,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Telephone  202-366-5744  or  fax  202- 
366-7901.  Copies  of  this  collectioii  can 
also  be  obtained  firom  that  office. 

Si^^  FMENTARY  INFORMAHON: 

I  me  o]  Collection:  Application  for 
Construction  Reserve  Fund  and  Annual 
Statements. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0032. 

Form  Number:  None. 

Expiration  Date  of  Approval:  October 
31. 1996. 

Summary  of  Collection  of 
Information:  The  collection  consists  of 
an  application  required  from  all  citizens 
who  own  or  operate  vessels  in  the  U.S. 
foreign  or  domestic  conmierce  and 
desire  "tax"  benefits  under  the 
Construction  Reserve  Fund  (CRF) 
program.  The  nnniml  statements  set 
forth  a  detailed  analysis  of  the  status  of 
the  CRF  when  each  income  tax  retiun  is 
filed.  Checks  for  withdrawals  from  the 
CRF  must  be  sent  to  MARAD  for 
countersignattire  and  return  for  effecting 
the  withdrawal. 

Need  and  Use  of  the  Information:  The 
application  is  required  in  order  for 
MARAD  to  determine  whether  the 
appUcant  qualifies  for  the  benefits  and 


for  the  appiicaiit  to  obtain  benefits 
under  the  CRF  program.  The  annua! 
statements  are  required  from  each 
respondent  in  order  for  .MARAD  u< 
assure  that  the  requirements  of  the 
program  are  t)eing  satisfied 

Description  ot  Respondents.  C  S 
citizens  who  own  or  operate  one  or 
more  vessels  m  the  foreign  or  domestic 
commierce  of  the  United  States  and  v\ish 
to  receive  benef:t.s  under  the  CRF 
program. 

Annua!  Response'^   6 

Annual  Burden  54  hours 

Comments:  Send  ail  comments 
regarding  ihis  information  cnliertionto 
joei  C  Richard,  Department  of 
Transportation.  Mantime 
Adm.mistration.  M.AR-12tl.  Room  "210, 
400  Seventh  Street.  SW    Washington. 
DC  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessan,  for  proper  performance  of  the 
function  of  the  agencv  and  vviii  have 
practical  utilitv.  accuracv  of  the  burden 
estimates,  wavs  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utilitv.  and  ciarity  of  the  information  to 
be  collected. 

Hv  Order  of  the  Maritime  Administrator. 

Dated  .^ugust  21. 1996. 
Joei  C.  Richard, 
Secretary 
(FR  Doc  95-21820  Filed  8-26-96;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contairts  ecWonal  corrections  of  previously 
DuDiishec  --esioential,  Rule,  Proposed  Rule, 

a'x:  No'jcp  3ijCuments.  These  corrections  a^- 
Dreparec  Dv  "le  Office  of  the  Federa 
=<egister  Agencv  nreoared  corrections  are 

ssuec  as  Signed  cio:jments  and  appear  in 

•*ie  aporopnare  aocu'"^'^'  -a'eoor.es 


§51  372     ^Cofected] 

On  page  4094b,  in  the  first  coliimn,  ir 
§51. 372(b)(3).  in  the  last  line,  "August 
6, 1996"  should  read  "August  6, 1998". 

SILKING  COOf    'iOS-01-O 


ENVIRONMENTAL  PROTECTION 

AGENCY 

40CFRPart51 

rFRL-5543-7] 
RIN  2060-AE19 

1/M  Program  Requirement-On-8oarC 
Diagnostic  Checks 

Correction 

In  rule  document  96-19409  beginning 
on  page  40940  in  the  issue  of  Tuesday, 
August  6, 1996.  make  the  following 
correction: 


DEPARTMENT  OF  THE  fN-^ERiOR 
Fish  and  Wildlife  Service 
50  CFR  Pan  20 

RIN  101&-AD41 

Migratory  Bira  Hunting:  Proposai  *o' 
Approval  of  Bismuth-Tin  Shot  as  a 
Nontoxic 

Correction 

In  proposed  rule  document  96-20726, 
beginning  on  page  42495  in  the  issue  of 
Thiusday,  August  15,  1996,  in  the  first 
colimm  the  effective  date  should  read 


f^fHiBra   iv:3t>on  Administration 
14  CFR  Par.  71 

(A  1 -space  Dockp*  Nr    5S  iWi   -6) 

p'ODCsec  EstaDiiShrrse'"!  c*  My^^e 
Beach  I'^temationai  Ai^por  Class  C 
Airspace  A-ea   SC   anc  Re</ocai-z"  ci 
*^e  Myrtle  Beac*-  AFB  Class  D 
Airspace  Area   Soutr  Ca'^on^e 

Correction 

In  proposed  rule  docimient  96-21479 
beginning  on  page  43320  in  the  issue  of 
Thursday,  August  22,  1996,  make  the 
following  correction: 

On  page  43323,  in  the  third  column, 
the  file  line  at  the  end  of  the  docimient 
was  omitted  and  should  have  appeared 
as  follows: 

[FR  Doc  96-21479;  Filed  8-21-96;  8:45  am] 
5!;l!»ig  conr  'sc»-oi-o 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

program  Announcement  No.  93612-871] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans  (ANA),  Administration  for 
Children  and  Families,  (ACF),  HHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for 
projects  in  competitive  areas 
administered  by  the  Administration  for 
Native  Americans  for  American  Indians, 
Native  Hawaiian,  Alaska  Natives  and 
Native  .American  Pacific  Islanders. 

SUMMARY:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
anticipated  availability  of  Hscal  year 
1997  funds  in  four  competitive  areas: 

( 1 )  Governance  and  social  and 
economic  development; 

(2)  Governance  and  social  and 
economic  development  for  Alaska 
Native  entities; 

(3)  Environmental  regulatory 
enhancement;  and 

(4)  .Native  .\merican  languages 
preservation  and  enhancement. 

Financial  assistance  provided  by  ANA 
in  support  of  projects  in  these  four  areas 
is  intended  to  promote  the  goal  of  self- 
sufficiency  for  Native  Americans. 
APPtiCATiON  KIT:  Application  kits, 
(  ontaimiig  the  necessary  forms  and 
instructions  to  apply  for  a  grant  under 
this  program  announcement,  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Administration 
for  Native  Americans,  Room  348F, 
Hubert  H  Humphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington.  D.C.  20201-0001, 
.Attention:  93612-971,  Telephone:  (202) 
r)90-7776. 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availabiUty  of  fiscal  year 
1997  funds,  authorized  under  the  Native 
American  Programs  Act  (Act),  as 
amended,  to  promote  the  goal  of  social 
and  economic  self-sufficiency  for 
Amencan  Indians,  Alaska  Natives, 
Native  Hawaiians,  and  Native  American 
Pacific  Islanders  in  fouir  competitive 
areas. 

In  order  to  streamhne  the  application 
process  for  eligible  applicants  under 
four  competitive  areas,  ANA  is  issuing 


a  single  program  annoimcement  for 
fiscal  year  1997  funds.  Therefore, 
information  regarding  ANA's  mission, 
policy,  goals,  application  requirements. 
review  criteria  and  closing  dates  for 
each  competitive  area  is  included  in  this 
comprehensive  announcement. 

The  Administration  for  Native 
Americans  promotes  the  goal  of  self- 
sufficiency  in  Native  American 
communities  primarily  through  Social 
and  Economic  Development  Strategies 
(SEDS)  projects.  The  Native  American 
Programs  Act  also  authorizes  ANA  to 
establish  two  additional  programs  for  (1) 
environmental  regulatory  enhancement, 
and  (2)  Native  American  languages 
preservation  and  enhancement. 

Fimding  authorization  is  provided 
under  sections  [803(a),  803(d)  and  803C 
of  the  Native  American  Programs  Act  of 
1974,  as  amended  (Public  Law  93-644, 
88  Stat.  2324,  42  U.S.C.  2991b). ] 

The  Indian  Environmental  Regulatory 
Enhancement  Act  of  1990  (Public  Law 
101-408)  authorizes  financial  assistance 
for  projects  to  address  environmental 
regulatory  concerns  (Section  803(d)  of 
the  Native  American  Programs  Act  of 
1974,  as  amended). 

The  Native  American  Languages  Act 
of  1992  (Public  Law  102-524)  authorizes 
financial  assistance  for  projects  to 
promote  the  survival  and  continuing 
vitality  of  Native  American  languages 
(Section  803C  of  the  Native  American 
Programs  Act  of  1974,  as  amended). 

This  program  announcement  is  being 
issued  in  anticipation  of  the 
appropriation  of  funds  for  fiscal  year 
1997  and  the  availability  of  funds  for 
the  four  competitive  areas  is  contingent 
upon  sufficient  final  appropriations. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  against  the  specific 
evaluation  criteria  presented  imder  each 
competitive  area  in  this  announcement. 

Eligible  applicants  may  compete  for 
and  receive  a  grant  award  in  each  of  the 
three  competitive  areas  (An  Alaska 
Native  entity  may  not  submit  an 
application  under  both  Competitive 
Areas  1  euid  2  for  the  same  closing  date.) 
However,  ANA  continues  its  policy  that 
an  applicant  may  only  submit  one 
application  pet  competitive  area. 

This  program  announcement  consists 
of  three  parts. 

Part  I— ANA  Policy  and  Goals 

Provides  general  information  about  ANA's 
policies  and  goals  for  the  four  competitive 
areas. 

Part  n— ANA  Competitive  Areas 

Describes  the  four  competitive  areas  under 
which  ANA  is  requesting  applications: 

•  Governance,  Social  and  Economic 
Development  (SEDS); 


•  Governance.  Social  and  Economic 
Development  (SEDS)  for  .Masica  Native 
entities: 

•  Environmental  Regulatory  Enhancement; 
and 

•  Native  American  Languages  Preservation 
and  Enhancement. 

Each  competitive  area  includes  the 
following  sections  which  provide  area- 
specific  infor.nation  to  be  used  to  develop  an 
application  for  ANA  funds: 

A — Purpose  and  Availability  of  Funds; 

B — Background: 

C — Proposed  Projects  to  be  Funded; 

D — Eligible  Applicants; 

E — Grantee  Share  of  the  Project; 

F — Review  Criteria; 

G — Application  Due  Date(s);  and 

H — Contacts  to  Obtain  Further  Information 

Part  in — General  AppUcation  Information 
and  Guidance 

Provides  imjjortant  information  and 
guidance  that  applies  to  all  four  competitive 
areas  and  that  must  be  taken  into  account  in 
developing  an  application  for  any  of  the  four 
areas. 

Part  I— ANA  Policy  and  Goals 

The  mission  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
the  goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Alaska  Natives,  Native  Hawaiians,  and 
other  Native  American  Pacific  Islanders. 

The  Administration  for  Native 
Americans  believes  that  a  Native 
American  community  is  self-sufficient 
when  it  can  generate  and  control  the 
resources  necessary  to  meet  its  social 
and  economic  goals,  and  the  needs  of  its 
members. 

The  Administration  for  Native 
Americans  also  beUeves  that  the 
responsibility  for  achieving  self- 
sufficiency  resides  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  A  conununity's 
progress  toward  self-sufficiency  is  based 
on  its  efforts  to  plan,  organize,  and 
direct  resources  in  a  comprehensive 
manner  which  is  consistent  with  its 
established  long-range  goals. 

The  Administration  tor  Native 
Americans'  policy  is  based  on  three 
interrelated  goals: 

1.  Governance:  To  assist  tribal  and 
Alaska  Native  village  governments. 
Native  American  institutions,  and  local 
leadership  to  exercise  local  control  and 
decision-making  over  their  resources. 

2.  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs  and  promote 
economic  well-being. 

3.  Social  Development:To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health,  well-being 
and  culture  of  people,  provide  support 
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services  and  training  so  people  can 
work,  and  which  are  essential  to  a 
thriving  and  self-sufficient  community. 

The  Administration  for  Native 
Americans  assists  eligible  applicants  for 
the  four  competitive  areas  to  undertake 
one  to  three  year  development  projects 
that  are  part  of  long-range 
comprehensive  plans  to  move  toward 
governance,  social,  and/or  economic 
self-sufficiency. 

For  each  type  of  project,  applicants 
must  describe  a  concrete  locally- 
determined  strategy  to  carry  out  a 
proposed  project  with  fundable 
objectives  and  activities. 

Local  long-range  planning  must 
consider  the  maximum  use  of  all 
available  resources,  how  the  resources 
will  be  directed  to  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
movement  toward  self-sufficiency  in  the 
community. 

Under  each  competitive  area,  ANA 
wrill  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community. 

An  application  from  a  federally 
recognized  Tribe.  Alaska  Native  Village 
or  Native  .American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization  ANA  will  not  accept 
applications  from  tribal  components 
which  are  tribally-authorized  divisions 
of  a  larger  tribe,  unless  the  application 
includes  a  Tnbal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribes  authority 
to  submit  an  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

Note:  If  a  Tribe  or  Alaska  Native  village 
chooses  not  to  submit  an  application  under 
a  specific  competitive  area,  it  may  support 
another  applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts  the 
reservation.  In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which  clearly 
demonstrates  the  Tribe's  support  of  the 
project  and  the  Tribe's  understanding  that 
the  other  applicant's  project  supplants  the 
Tribe's  authority  to  submit  an  application 
under  that  specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

Part  n — ANA  Competitive  .\reas 

The  foiu  competitive  areas  under  this 
Part  describe  ANA's  funding  authorities, 
priorities,  special  initiatives, 

requirements,  and  review  criteria. 
However,  most  of  the  requirements  are 
standard  for  all  applications  to  be 
submitted  under  this  program 
announcement.  The  standard 
requirements  neces.sary  for  each 
application,  as  well  as  standard  ANA 
program  guidance  and  technical 


guidance  are  described  in  Part  III  of  this 
announcement. 

An  applicant  may  submit  a  separate 
application  imder  any  of  the 
competitive  areas  described  in  this  Part, 
as  long  as  the  applicant  meets  the 
eligibility  requirements  that  are  listed 
separately  under  each  area. 
Applications  for  SEDS  grants  from 
Alaska  Native  entities  may  be  submitted 
under  either  Competitive  Area  1  or 
Competitive  Area  2.  An  Alaska  Native 
entity  may  not  submit  an  application 
under  both  Competitive  Areas  1  and  2 
for  the  same  closing  date. 

ANA  Competitive  Area  1.  Social  and 
Economic  Development  Strategies 
(SEDS]  Projects 

A.  Purpose  and  Availability  of  Funds 

The  purpose  of  this  competitive  area 
is  to  announce  the  anticipated 
availability  of  fiscal  year  1997  financial 
assistance  to  promote  the  goal  of  social 
and  economic  self-sufficiency  for 
American  Indians,  Alaska  Natives, 
Native  Hawaiians,  and  Native  American 
Pacific  Islanders  through  locally 
developed  social  and  economic 
development  strategies  (SEDS). 

Approximately  Si 4  million  of 
financial  assistance  is  anticipated  to  be 
available  under  this  priority  area  for 
governance,  social  and  economic 
development  projects.  In  fiscal  year 
1997,  ANA  anticipates  awarding 
approximately  120  competitive  grants 
ranging  from  $30,000  to  $1,000,000 
under  this  competitive  area, 

B.  Background 

To  achieve  its  goals,  ANA  supports 
tribal  and  village  governments,  and 
Native  American  organizations,  in  their 
efforts  to  develop  and  implement 
commimity -based,  long-term 
governance,  social  and  economic 
development  strategies  (SEDS).  These 
strategies  must  promote  the  goal  of  self- 
sufficiency  in  local  communities. 

The  SEDS  approach  is  based  on 
ANA's  program  goals  and  incorporates 
two  fundamental  principles: 

1.  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  'The 
local  community  is  in  the  best  position 
to  apply  its  own  cultural,  pohtical,  and 
socio-economic  values  to  its  long-term 
strategies  and  programs. 

2,  Governance  and  social  and 
economic  development  are  interrelated. 
In  order  to  move  toward  self-sufficiency, 
development  in  one  area  should  be 
balanced  with  development  in  the 
others.  Consequently,  comprehensive 


development  strategies  should  address 
all  aspects  of  the  govenunental, 
economic,  and  social  infrastructures 
needed  to  promote  self-sufficient 
communities. 

ANA's  SEDS  policy  is  based  on  the 
use  of  the  following  definitions: 

•  "Governmental  infrastructxire" 
includes  the  constitutional,  legal,  and 
administrative  development  requisite 
for  independent  governance. 

•  "Economic  infrastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
those  components  through  which 
health,  economic  well-being  and  culture 
are  maintained  within  the  community 
and  that  support  governance  and 
economic  goals. 

These  definitions  should  be  kept  in 
mind  as  a  local  social  and  economic 
development  strategy  is  developed  as 
part  of  a  grant  application. 

A  community's  movement  toward 
self-sufficiency  could  be  jeopardized  if 
a  careful  balance  between  governmental, 
economic  and  social  development  is  not 
maintained.  For  example,  expansion  of 
social  services,  without  providing 
opportunities  for  employment  and 
economic  development,  could  lead  to 
dependency  on  social  services. 

Conversely,  inadequate  support 
services  and  training  could  seriously 
impede  productivity  and  local  economic 
development.  Additionally,  the 
necessary  infi^structures  must  be 
developed  or  expanded  at  the 
community  level  to  support  social  and 
economic  development  and  growth.  In 
designing  their  social  and  economic 
development  strategies,  ANA 
encourages  an  applicant  to  use  or 
leverage  all  available  human,  natural, 
financial,  and  physical  resources. 

In  discussing  their  community-based, 
long-range  goals,  and  the  objectives  for 
the  proposed  projects,  ANA 
recommends  that  non-Federally 
recognized  and  off-reservation  groups 
include  a  description  of  what 
constitutes  their  specific  community. 

ANA  encourages  the  development 
and  maintenance  of  comprehensive 
strategic  plans  which  are  an  integral 
part  of  attaining  and  supporting  the 
balance  necessary  for  successful 
activities  that  lead  to  self-sufficiency. 

C.  Proposed  Projects  to  be  Funded 

This  section  provides  descriptions  of 
activities  which  are  consistent  with  the 
SEDS  philosophy.  Proposed  activities 
should  be  tailored  to  reflect  the 
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governance,  social  and  economic 
development  needs  of  the  local 
communitv  and  should  be  consistent 
and  supportive  of  the  proposed  project 
objectives. 

The  types  of  projects  which  ANA  may 
fund  int.lude,  but  are  not  limited  to,  the 
following: 

Governance 

•  Improvements  in  the  governmental, 
judicial  and/or  administrative 

infrastructures  of  tribal  and  village 
governments  (such  as  strengthening  or 
streamlining  management  procedures  or 
the  development  of  tribal  court 
systems); 

•  Increasing  the  ability  of  tribes, 
villages,  and  Native  American  groups 
and  organizations  to  plan,  develop,  and 
administer  a  comprehensive  program  to 
support  community  social  and 
economic  self-sufficiency  (including 
strategic  planning); 

•  Increasing  awareness  of  and 
exercising  the  legal  rights  and  benefits 
to  which  Native  Americans  are  entitled, 
either  by  virtue  of  treaties,  the  Federal 
trust  relationship,  legislative  authority, 
executive  orders,  administrative  and 
court  decisions,  or  as  citizens  of  a 
particular  state,  territory,  or  of  the 
United  States. 

•  Status  clarification  activities  for 
Native  groups  seeking  Federal  or  State 
tribal  recognition,  such  as  performing 
research  or  anv  other  function  necessary 
to  submit  a  petition  for  Federal 
acknowledgement  or  in  response  to  any 
obvious  deficiencies  cited  by  the  Bureau 
of  AcJtnowledgement  and  Research 
(BAR),  Department  of  the  Interior,  in  a 
petition  from  a  Native  group  seeking 
Federal  recognition;  and 

•  Development  of  and/ or 
amendments  to  tribal  constitutions, 
court  procedures  and  functions,  by-laws 
or  codes,  and  council  or  executive 
branch  duties  and  functions. 

Economic  Development 

•  Development  of  a  commimity 
economic  infrastructure  that  will  result 
in  businesses,  jobs,  and  an  economic 
support  structure. 

•  Establishment  or  expansion  of 
businesses  and  jobs  in  areas  such  as 
tourism,  specialty  agriculture,  light  and/ 
or  heavy  manufacturing,  construction, 
housing  and  fisheries  or  aquaculture; 

•  Stabilizing  and  diversifying  a 
Native  community's  economic  base 
through  business  development  ventures; 

•  Qeation  of  microenterprises  or 
private  sector  development; 

•  Establishment  or  expansion  of 
businesses  and  jobs  that  utilize  Indian 
tax  incentives  passed  in  the  Omnibus 
Budget  Reconciliation  Aqt  of  1993;  and 


Social  Development 

•  Enhancing  tribal  capabilities  to 
design  or  administer  programs  aimed  at 
strengthening  the  social  environment 
desired  by  the  local  community; 

•  Developing  local  and  intertribal 
models  related  to  comprehensive 
planning  and  delivery  of  services; 

•  Developing  programs  or  activities  to 
preserve  and  enhance  tribal  heritage  and 
culture;  and 

•  Establishing  programs  which 
involve  extended  families  or  tribal 
societies  in  activities  that  strengthen 
cultural  identity  and  promote 
commimity  development  or  self-esteem. 

D.  Eligible  Applicants 

Current  ANA  SEDS  grantees  whose 
project  period  terminates  in  fiscal  vear 
1997  (October  1, 1996-September  30, 
1997)  are  eligible  to  apply  for  a  grant 
award  imder  this  program 
announcement.  (The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  document). 

Additionally,  provided  they  are  not 
current  ANA  SEDS  grantees,  the 
following  organizations  are  eligible  to 
apply  under  this  competitive  area: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose conmiunity-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  wdth  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia: 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians; 

•  PubUc  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States);  and 

•  Tribally  Controlled  Community 
Colleges,  Tribally  Controlled  Post- 
Secondary  Vocational  Institutions,  and 
colleges  and  universities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau, 


or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
Americ:an  Pacific  Islanders. 

Proof  of  an  applicant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  under  IRS  Code 
501(c)(3).  must  be  included  in  the 
application. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  An  organization  can 
conclusively  establish  that  it  meets  this 
requirement  through  a  signed  statement 
or  resolution  stating  that  its  duly  elected 
or  appointed  board  of  directors  are 
either  Native  Americans  or  Native 
Alaskans  or  a  copy  of  the  organizational 
charter  or  by-laws  that  clearly  states  that 
the  organization  has  a  board  drawn  from 
members  of  those  groups. 

Note:  Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation,  Tribe,  or 
Native  American  community.  If  a  Tribe  or 
Alaska  Native  village  chooses  not  to  submit 
an  application  under  a  specific  competitive 
area,  it  may  supp>ort  another  applicant's 
project  (e.g..  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 

In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  (The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.)  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
must  include  a  match  of  at  least  $75,000 
(20%  total  project  cost). 

As  per  45  CFR  Part  74.2,  In-Kind 
contributions  is  defined  as  "the  value  of 
non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party-in 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program." 
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In  addition  it  may  include  other 
Federal  funding  sources  where  its 
legislation  or  regulations  authorizes 
using  specific  types  of  funds  for  a  match 
and  provided  the  source  relates  to  the 
ANA  project,  as  follows: 

•  hidian  Child  Welfare  funds, 
through  the  Department  of  the  Interior; 

•  Indian  Self  Determination  and 
Education  Assistance  funds,  through  the 
Department  of  the  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application. 

If  an  applicant  plans  to  charge 
indirect  costs  in  its  ANA  application,  a 
ourent  copy  of  its  Indirect  Cost 
Agreement  must  be  included  in  the 
application. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50Cb)(3)  of  the  Native  American 
Program  Regulations. 

Note:  Applications  originating  from 
American  Samoa,  Guam,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section  501(d)  of 
Public  Law  95-134,  as  amended  (48  U.S.C. 
1469a)  under  which  HHS  waives  any 
requirement  for  local  matching  funds  under 
$200,000  (including  in-kind  contributions). 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  policy  and 
program  goals  (described  in  the 
Background  section  of  this  competitive 
area),  include  a  social  and  economic 
development  strategy  which  reflects  the 
needs  and  specific  circumstances  of  the 
local  community,  and  address  the 
specific  developmental  steps  that  the 
tribe  or  Native  American  community  is 
undertaking  toward  self-sufficiency. 

The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quality 
of  an  appUcation.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  competitive  area  and 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  application  describes  the  long- 
range  goals  and  strategy,  including; 

•  How  specific  social,  governance 
and  economic  long-range  community 
goals  relate  to  the  proposed  project  and 
strategy; 

•  How  the  community  intends  to 
achieve  these  goals; 


•  The  relationship  between  the  long- 
range  goals  and  the  applicant's 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  commimity's  entire  development 
plan  is  not  necessary);  and 

•  A  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

The  application  documents  the  type 
of  involvement  and  support  of  the 
commimity  in  the  planning  process  and 
implementation  of  the  proposed  project. 
A  Tribe  may  meet  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning.  All  other 
eligible  applicants  may  meet  this 
requirement  by  providing 
documentation  of  community  support/ 
involvement.  The  type  of  community 
you  serve  will  determine  the  type  of 
documentation  necessary. 

For  example,  a  tribal  organization 
may  submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  define  their 
membership  and  describe  how  the 
organization  operates. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
not  merely  letters  of  support. 

•  "Letters  of  support  '  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  estabUsh  the  authenticity  of 
other  resources. 

•  "Letters  and  other  documents  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  p re-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 


human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  (Applicant  statements  that 
additional  fimding  will  be  sought  from 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resources.) 

Note:  Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share  if  it  is 
under  $200,000  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project,  as  are  all  ANA 
applicants. 

(2)  Organizational  Capabilities  and 
Qualifications.  (10  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
abiUty  to  manage  a  project  of  the 
proposed  scope  is  demonstrated.  The 
application  clearly  shows  the  successful 
management  of  projects  of  similar  scope 
by  the  organization,  and/ or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  and/or 
resimaes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/ or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  Budget  of  the  appUcation. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly  relate  to  the  personnel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  project  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications  and/or 
specialized  skills  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities.  (45  points) 

The  application  proposes  specific 
project  Objective  Work  Plans  with 
activities  related  to  each  specific 
objective. 

"The  Objective  Work  Plan(s)  in  the 
application  includes  project  objectives 
and  activities  for  each  budget  period 
proposed  and  demonstrates  that  each  of 
the  objectives  and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  commimity's  social 
and  economic  development  strategy; 

•  Clearly  relates  to  the  community's 
long-range  goals; 
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•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  Supports  a  project  that  will  be 
completed,  self-  sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results  The  application  shows  how  the 
expected  results  will  help  the 
community  meet  its  long-range  goals. 
The  specific  information  provided  in 
the  narrative  and  objective  work  plans 
on  expected  results  or  benefits  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budget.  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
written  justification,  in  the  budget 
rategones  m  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source; 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  operating  income  and  return 
within  a  future  specified  time  frame. 

Note:  (Applicants  from  the  Native 
American  Pacific  Islands  are  exempt  from  the 
S200.000  non-Federal  share  requirement). 

G.  Application  Due  Date 

The  closing  dates  for  submission  of 
applications  under  this  competitive  area 
are:  Ot:tober  25,  1996,  February  14, 
1997,  and  May  23,  1997. 

H  For  Further  Information  Contact 

Sharon  McCully  (202)  690-5780. 
[>!partment  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Administration  for  Native 
.■\mericans.  200  Independence  Avenue, 
SVV  ,  Room  34ft-F,  Washington,  D.C. 
20201-0001 


Competitive  Area  2.  Alaska-Specific 
Social  and  Economic  Development 
Strategies  (SEDS)  Projects 

A.  Purpose  and  Availability  of  Funds 

The  purpose  of  this  competitive  area 
is  to  announce  the  anticipated 
availability  of  fiscal  year  1997  funds  for 
Alaska  Native  social  and  economic 
development  projects.  Approximately 
$1.5  million  of  financial  assistance  is 
anticipated  to  be  available  under  this 
competitive  area  for  Alaska  Native 
governance,  social  and  economic 
development  projects. 

ANA  plans  to  award  approximately 
15-18  grants  under  this  competitive 
area.  For  individual  village  projects,  the 
funding  level  for  a  budget  period  of  12 
months  will  be  up  to  $100,000;  for 
regional  nonprofit  and  village  consortia, 
the  funding  level  for  a  budget  period  of 
12  months  will  be  up  to  $150,000, 
commensurate  with  approved  multi- 
village  objectives. 

B.  Background 

Based  on  the  three  ANA  goals 
described  in  Part  I,  ANA  implemented 
a  special  Alaska  social  and  economic 
development  initiative  in  fiscal  year 
1984.  This  special  effort  was  designed  to 
provide  financial  assistance  at  the 
village  level  or  for  village-sfjecific 
projects  aimed  at  improving  a  village's 
governance  capabilities  and  for  social 
and  economic  development. 

This  competitive  area  continues  to 
implement  this  special  initiative.  ANA 
believes  both  the  nonprofit  and  for- 
profit  corporations  in  Alaska  can  play 
an  important  supportive  role  in  assisting 
individual  villages  to  develop  and 
implement  their  own  locally  determined 
strategies  which  capitalize  on 
opportunities  afforded  to  Alaska  Natives 
under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  Public  Law 
92-203. 

The  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  core  administration  of 
an  organization.  However,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

C.  Proposed  Projects  to  be  Funded 

Examples  of  the  types  of  projects  that 
ANA  may  fund  include,  but  are  not 
limited  to,  projects  that  will: 

Governance  v- 

•  Initiate  demonstration  programs  at 
the  regional  level  to  allow  Native  people 
to  become  involved  in  developing 
strategies  to  maintain  and  develop  their 
economic  subsistence  base; 


•  Assist  villages  in  developing  land 
use  capabilities  and  skills  in  the  areas 
of  land  and  natural  resource 
management  and  protection,  resourcf 
assessment  and  conducting 
environmental  impact  studies; 

•  .Assist  village  consortia  in  the 
development  of  tribal  constitutions, 
ordinances,  codes  and  tribal  court 
systems; 

•  Develop  agreements  between  the 
State  and  villages  that  transfer  programs 
jurisdictions,  and  /or  control  to  Native 
entities; 

•  Strengthen  village  government 
control  of  land  management,  including 
land  protectien.  through  coordination  of 
land  use  planning  with  village 
corporations  and  cities,  if  appropriate; 

•  Assist  m  status  clarification 
activities; 

•  Initiate  village  level  mergers 
between  village  councils,  village 
corporations  and  others  to  coordinate 
programs  and  services  which  safeguard 
the  health,  well  being  and  culture  of  a 
community  and  its  people; 

•  Strengthen  local  governance 
capabilities  through  the  development  of 
village  consortia  and  regional  IRAs 
(Indian  Reorganization  Ac:t  councils 
organized  under  the  Indian 
Reorganization  Act,  25  U.S.C.  473a): 

•  .Assist  villages  in  preparing  and 
coordinating  plans  for  the  development 
and/or  improvement  of  water  and  sewer 
systems  within  the  village  boundaries; 

•  Assist  villages  in  establishing 
initiatives  through  which  youth  may 
participate  in  the  governance  of  the 
community  and  be  trained  to  assume 
leadership  roles  in  village  governments; 
and 

•  Consider  strategies  and  plans  to 
protect  against,  monitor,  and  assist 
when  catastrophic  events  occur,  such  as 
oil  spills  or  earthquakes. 

Economic  Development 

•  Assist  villages  in  developing 
businesses  and  industries  which;  1)  use 
local  materials;  2)  create  jobs  for  Alaska 
Natives;  3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation;  and  4)  complement 
traditional  and  necessary  seasonal 
activities; 

•  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
infrastructure  and  the  capabilities  to 
develop  and  manage  resources  in  a 
highly  competitive  cash-economy 
system: 

•  Assist  villages,  or  consortia  of 
villages,  in  developing  subsistence 
compatitile  industries  that  will  retain 
local  dollars  in  villages; 
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•  Assist  in  the  establishment  or 
expansion  of  new  native-owned 
businesses;  and 

•  Assist  villages  in  labor  export;  i.e., 
people  leaving  the  local  communities 
for  seasonal  work  and  returning  to  their 
communities 

Social  Development 

•  Assist  in  developing  training  and 
education  programs  for  local  jobs  in 
education,  government,  and  health- 
related  fieids;  and  work  with  these 
agencies  to  encourage  |ob  replacement 
of  non-Natives  by  trained  Natives; 

•  Develop  local  models  related  to 
comprehensive  planning  and  delivery  of 
social  ser\'ices; 

•  Develop  new  service  programs, 
initially  established  with  ANA  funds, 
which  will  he  funded  for  continued 
operation  (after  the  AN.A,  grant 
terminates)  by  local  communities  or  the 
private  sector; 

•  Develop  or  coordinate  with  State- 
funded  projects,  activities  designed  to 
decrease  the  mcidence  of  child  abuse 
and  neglect,  fetal  alcohol  syndrome, 
and/or  suicides; 

•  Assist  m  obtaining  licenses  to 
provide  housing  or  related  services  from 
State  or  local  governments;  and 

•  Develop  businesses  to  provide  relief 
for  caretakers  needing  respite  from 
human  service-related  care  work. 

D.  Ehgible  Applicants 

Current  ANA  SEDS  grantees  in  Alaska 
whose  project  period  terminates  in 
fiscal  year  1997  (October  1. 199&- 
September  30,  1997)  are  eligible  to 
apply  for  a  grant  award  under  this 
program  announcement.  (The  Project 
Period  is  noted  in  Block  9  of  the 
"Financial  Assistance  Award" 
document). 

Additionally,  provided  they  are  not 
current  ANA  SEDS  grantees,  the 
following  organizations  are  eligible  to 
apply  under  this  competitive  area: 

•  Federally  recognized  Indian  Tribes 
in  Alaska; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  conmiunity-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects;  and 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

Proof  of  an  applicant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  under  IRS  Code 
501(c)(3),  must  be  included  in  the 
appUcation. 


If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  pro\  ide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  An  organization  can 
conclusively  establish  that  it  meets  this 
requirement  through  a  signed  statement 
or  resolution  stating  that  its  duly  elected 
or  appointed  board  of  directors  are 
either  Native  Americans  or  Native 
Alaskans  or  a  copy  of  the  organizational 
charter  or  by-laws  that  clearly  states  that 
the  organization  has  a  board  drawm  from 
members  of  those  groups. 

Although  for-profit  regional 
corporations  established  under  ANCSA 
are  not  ehgible  applicants,  individual 
villages  and  Indian  communities  are 
encouraged  to  use  the  for-profit 
corporations  as  subcontractors  and  to 
collaborate  with  them  in  joint-venture 
projects  for  promoting  social  and 
economic  self-sufficiency.  ANA 
encourages  the  for-profit  corporations  to 
assist  the  villages  in  developing 
applications  and  to  participate  as 
subcontractors  in  a  project. 

Note:  Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community.  If  a  Tritje  or 
Alaska  Native  village  chooses  not  to  submit 
an  application  under  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g.,  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 

In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
must  include  a  match  of  at  least  $25,000 
(20%  total  project  cost). 

As  per  45  CFR  Part  74.2,  to-Kind 
contributions  is  defined  as  "the  value  of 
non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party- 
in-kind  contributions  may  be  in  the 
form  of  real  property,. equipment, 


suppUes  and  other  expendable  property, 
and  the  value  of  goods  and  services 
directly  benefiting  and  sf)ecifically 
identifiable  to  the  project  or  program." 

to  addition  it  may  mclude  other 
Federal  funding  sources  where  its 
legislation  or  regulations  authorizes 
using  specific  types  of  funds  for  a  match 
and  provided  the  source  relates  to  the 
ANA  project,  as  follows: 

•  todian  Child  Welfare  funds, 
through  the  Department  of  toterior; 

•  todian  Seli-Determmation  and 
Education  Assistance  funds,  through  the 
Department  of  toterior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
apphcant's  non-Federal  share,  and  its 
source,  must  be  mcluded  in  an 
application. 

If  an  applicant  plans  to  charge 
indirect  costs  in  its  ANA  application,  a 
current  copy  of  its  todirect  Cost 
Agreement  must  be  mcluded  m  the 
application. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  to  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  policy  and 
goals  (described  in  the  Background 
section  of  this  competitive  area  and  to 
the  Background  section  of  Competitive 
Area  1),  include  a  social  and  economic 
development  strategy  which  reflects  the 
needs  and  specific  circumstances  of  the 
local  commujiity,  and  address  the 
specific  developmental  steps  that  the 
tribe  or  Native  American  community  is 
undertaking  toward  self-sufficiency. 

The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judgtog  the  overall  quality 
of  an  application.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  competitive  area  and 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  potots) 

(a)  The  application  describes  the  long- 
range  goals  and  strategy,  including: 

•  How  specific  social,  governance 
and  economic  long-range  commimity 
goals  relate  to  the  proposed  project  and 
strategy; 

•  How  the  commimity  totends  to 
achieve  these  goals; 

•  The  relationship  between  the  long- 
range  goals  and  the  applicant's 
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comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary),  and 

•  A  clearlv  delineated  social  and 
economic  development  strategy  (SEDS). 

The  application  documents  the  type 
of  involvement  and  support  of  the 
commvinity  m  the  planning  process  and 
implementation  of  the  proposed  project. 
A  Tribe  may  meet  this  requirement  by 
submitting  a  resolution  stating  that 
communitv  involvement  has  occurred 
in  the  project  planning.  All  other 
eligible  applicants  may  meet  this 
requirement  bv  providing 
documentation  of  community  support/ 
involvement.  The  type  of  community 
you  serve  will  determine  the  type  of 
documentation  necessary. 

For  example,  a  tribal  organization 
may  submit  resolutions  supporting  the 
proiect  proposal  from  each  of  its 
members  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

.Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  t>eneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  their 
membership  and  define  how  the 
organi7.ation  operates. 

(d)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
not  merely  letters  of  support. 

•  "Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources. 

•  Letters  and  other  documents  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 


resources.  (Applicant  statements  that 
additional  funding  will  be  sought  from 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resources.) 

(2)  Organizational  Capabilities  and 
Qualifications.  (10  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  demonstrated.  The 
application  clearly  shows  the  successful 
management  of  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  and/or 
restmies  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly^^late  to  the  {)ersonnel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  project  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications  and/or 
specialized  skills  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities.  (45  points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  each  specific 
objective.  The  objective  work  plan(s)  in 
the  application  includes  project 
objectives  and  activities  for  each  budget 
period  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  social 
and  economic  development  strategy; 

•  Clearly  relates  to  the  community's 
long-range  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  Supports  a  project  that  will  be 
completed,  self-sustaining,  or  financed 


by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results.  The  application  shows  how  the 
expected  results  will  help  the 
community  meet  its  long-range  goals. 
The  specific  information  provided  in 
the  narrative  and  objective  work  plans 
on  expected  results  or  benefits  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
written  ju.stification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source; 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  operating  income  and  return 
within  a  future  specified  time  frame. 

G.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is:  May  23,  1997. 

H.  For  Further  Information  Contact 

Sharon  McCuUy  (202)  690-5780. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  200  Independence  Avenue, 
SW.,  Room  348-F,  Washington,  DC 
20201-0001 

Competitive  Area  3.  Indian 
Environmental  Regulatory  Enhancement 
Projects 

A.  Purpose  and  Availability  of  Funds 

The  purpose  of  this  competitive  area 
is  to  announce  the  anticipated 
availability  of  fiscal  year  1997  funds  for 
environmental  regulatory  enhancement 
projects.  Approximately  $3  million  of 
financial  assistance  is  anticipated  to  be 
available  under  this  announcement  for 
environmental  regulatory  enhancement 
projects.  ANA  expects  to  award 
approximately  35  grants  under  this 
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competitive  area.  The  funding  level  for 
a  budget  period  of  12  months  will  be  up 
to  $250,000. 

B.  Background 

ttespite  an  increasing  environmental 
responsibility  and  growing  awareness  of 
environmental  issues  on  Indian  lands, 
there  has  been  a  lack  of  resources 
available  to  tribes  to  develop  tribal 
environmental  programs  that  are 
responsive  to  tribal  needs.  In  many 
cases,  this  lack  of  resources  has  resulted 
in  a  delay  in  action  on  the  part  of  the 
tribes. 

Some  of  the  critical  issues  identified 
by  tribes  before  Congressional 
committees  include: 

•  the  need  for  assistance  to  train 
professional  staff  to  monitor  and  enforce 
tribal  environmental  programs; 

•  the  lack  of  adequate  data  for  tribes 
to  develop  environmental  statutes  and 
establish  environmental  quality 
standards;  and 

•  the  lack  of  resources  to  conduct 
studies  to  identify  sources  of  pollution 
and  the  abiUty  to  determine  the  impact 
on  existing  environmental  quality. 

As  a  result,  Congress  enacted  the 
Indian  Environmental  Regulatory 
Enhancement  Act  of  1990  (Public  Law 
101-408)  to  strengthen  tribal 
governments  through  building  capacity 
within  the  tribes  in  order  to  identify, 
plan,  develop,  and  implement 
environmental  programs  in  a  maimer 
that  is  consistent  with  tribal  culture. 
ANA  is  to  support  these  activities  on  a 
govemment-to-govemment  basis  in  a 
way  that  recognizes  tribal  sovereignty 
and  is  consistent  v^th  tribal  culture. 

The  Administration  for  Native 
Americans  believes  that  responsibility 
for  achieving  environmental  regulatory 
enhancement  rests  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  with  the  leadership  of 
Native  American  groups. 

"Environmental  regulatory 
enhancement"  includes  (but  is  not 
limited  to)  the  planning,  development, 
and  application  of  laws,  training, 
monitoring,  and  enforcement 
procedures,  tribal  courts,  environmental 
laboratories  and  other  facilities,  and 
associated  regulatory  activities  to 
strengthen  the  tribal  government's 
capacity  to  enhance  the  quality  of 
reservation  life  as  measured  by  the 
reduction  of  pollutants  in  the  air,  water, 
soil,  food  and  materials  encountered  by 
inhabitants  of  tribes  and  villages. 

Progress  toward  the  goal  of 
environmental  regulatory  enhancement 
would  include  the  strengthening  of 
tribal  environmental  laws,  providing  for 
the  training  and  education  of  those 
employees  responsible  for  ensuring 


compliance  with  and  enforcement  of 
these  laws,  and  the  development  of 
programs  to  conduct  compliance  and 
enforcement  functions. 

Other  functions  leading  toward 
enhancing  local  regulatory  capacity 
include,  but  are  not  limited  to: 

•  Environmental  assessments; 

•  Development  and  use  of 
environmental  laboratories;  and 

•  Development  of  court  systems  for 
enforcement  of  tribal  and  Federal 
environmental  laws. 

Ultimate  success  in  this  program  will 
be  realized  when  the  applicant's  desired 
level  of  environmental  quality  is 
acquired  and  maintained. 

C.  Proposed  Projects  to  be  Funded 

Financial  assistance  provided  by  ANA 
is  available  for  developmental  projects 
designed  to  assist  tribes  in  advancing 
their  capacity  and  capability  to  plan  for 
and: 

•  Develop  or  enhance  the  tribal 
environmental  regulatory  infrastructure, 
required  to  support  a  tribal 
environmental  program,  and  to  regulate 
and  enforce  environmental  activities  on 
Indian  lands  pursuant  to  Federal  and 
Indian  law; 

•  Develop  regulations,  ordinances 
and  laws  to  protect  the  environment; 

•  Develop  the  technical  and  program 
capacity  to  carry  out  a  comprehensive 
tribal  environmental  program  and 
perform  essential  enviroiunental 
program  functions; 

•  Promote  environmental  training 
and  education  of  tribal  employees; 

•  Develop  technical  and  program 
capability  to  meet  tribal  and  Federal 
regulatory  requirements; 

•  Develop  technical  and  program 
capability  to  monitor  compliance  and 
enforcement  of  tribal  environmental 
regulations,  ordinances,  and  laws;  and 

•  Ensure  the  tribal  court  system 
enforcement  requirements  are 
developed  in  concert  with  and  support 
the  tribe's  comprehensive' 
environmental  program. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  tribes; 

•  Incorporated  non-federally 
recognized  Indian  tribes; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  with  village 
specific  projects;  and 

•  Other  tribal  or  village  organizations 
or  consortia  of  Indian  tribes. 


The  following  organizations  are  not 
eligible  to  apply: 

•  Urban  Indian  Centers; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Public  and  nonprofit  private 
agencies  serving:  Native  Hawaiians, 
peoples  from  Guam,  American  Samoa^ 
Palau,  or  the  Commonwealth  of 
Northern  Mariana  Islands; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community  based 
organizations;  and 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
commimity-specific  objectives. 

Proof  of  an  appficant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  under  IRS  Code 
501(c)(3),  must  be  included  in  the 
application. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government, "is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  An  organization  can 
conclusively  establish  that  it  meets  this 
requirement  through  a  signed  statement 
or  resolution  stating  that  its  duly  elected 
or  appointed  board  of  directors  are 
either  Native  Americans  or  Native 
Alaskans  or  a  copy  of  the  organizational 
charter  or  by-laws  that  clearly  states  that 
the  organization  has  a  board  drawn  fi-om 
members  of  those  groups. 

Note:  Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe  or 
Native  American  community.  If  a  Tribe  or 
Alaska  native  village  chooses  not  to  submit 
an  application  under  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g.,  a  tribal  organization)  which 
servefs  or  impacts  the  reservation. 

In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
uinderstanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  appUcation  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
p)ercent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  simi  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match 
requirement  through  cash  contributions. 
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Therefore,  a  project  requesting  $250,000 
in  Federal  funds  must  include  a  match 
of  at  least  $62,500  (20%  of  total  project 
cost). 

As  per  45  CFR  Part  74.2.  In-Kind 
contributions  is  defined  as  "the  value  of 
non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party-in 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program." 

In  addition  it  may  include  other 
Federal  funding  sources  where  its 
legislation  or  regulations  authorizes 
using  specific  types  of  funds  for  a  match 
and  provided  the  source  relates  to  the 
ANA  project,  as  follows: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior; 

•  Indian  Selt-Determination  and 
Education  .-Kssistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application. 

If  an  applicant  plans  to  charge 
indirect  costs  in  its  ANA  application,  a 
current  copy  of  its  Indirect  Cost 
Agreement  must  be  included  in  the 
application. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

F  Review  Criteria 

A  proposed  project  should  reflect  the 
environmental  regulatory  purposes 
stated  and  described  in  the  Background 
section  of  this  competitive  area.  The 
evaluation  criteria  are  closely  related  to 
each  other  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  competitive  area  and  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria: 

(1 )  Long-Range  Gods  and  Available 
Resources.  (15  points) 

(a)  The  application  describes  the  long- 
range  goals  and  strategy,  including: 

•  how  specific  environmental 
regulatory  enhancement  long-range 
goal(s)  relate  to  the  proposed  project 
and  strategy: 

•  how  the  community  intends  to 
achieve  these  goals; 


•  the  applicant's  specific 
environmental  regulatory  needs;  and 

•  a  clearly  delineated  strategy  to 
improve  the  capability  of  the  governing 
body  of  a  tribe  to  regulate 
environmental  quality  through 
enhancing  local  capacity  to  perform 
necessary  regulatory  functions. 

The  application  documents  the  type 
of  involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
A  Tribe  may  meet  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning.  All  other 
eligible  applicants  may  meet  this 
requirement  by  providing 
documentation  of  community  support/ 
involvement.  The  type  of  community 
you  serve  will  determine  the  type  of 
dociunentation  necessary. 

For  example,  a  tribal  organization 
may  submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
member  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
not  merely  letters  of  support. 

•  "Letters  of  support  '  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources. 

•  "Letters  and  other  dociunents  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  (Applicant  statements  that 
additional  funding  will  be  sought  from 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resources.) 

(2)  Organizational  Capabilities  and 
Qualifications.  (15  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 


is  described  and  explained  Evidence  of 
the  applicant's  ability  to  manage  a 
project  of  the  scope  proposed  is  well 
documented.  The  application  clearly 
shows  the  successful  management  of 
projects  of  similar  scope  by  the 
organization,  and/or  by  the  individuals 
designated  to  manage  or  consult  on  the 
project.  The  tribe  itself  may  not  have 
experience  to  meet  this  requirement  but 
the  proposed  staff  and  consultants 
should  have  the  required  qualifications 
and  experience.  The  application  should 
clearly  describe  anv  previous  or  current 
activities  of  the  applicant  organization 
or  proposed  staff  and/or  consultants  in 
support  of  environmental  regulatory 
enhancement. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly  relate  to  the  personnel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  indicate  that  the 
proposed  staff  are  qualified  to  carry  out 
the  project  activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
qualifications  and/ or  specialized  skills 
necessary  for  overall  quality 
management  of  the  project.  Resumes 
must  be  included  if  individuals  have 
been  identified  for  positions  in  the 
application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities.  (40  points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  each  specific 
objective.  The  objective  work  plan(s)  in 
the  application  includes  project 
objectives  and  activities  for  each  budget 
period  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  strategy 
for  environmental  regulatory 
enhancement; 

•  Clearly  relates  to  the  commimity's 
long-range  environmental  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished: 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 
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•  Supports  a  proiect  that  vvil!  be 
completed,  self-sustaining,  or  financed 
by  other  than  .■^NA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results.  The  application  shows  how  the 
expected  results  will  help  the 
communitv  meet  its  long-range 
environmental  goals.  The  specific 
information  provided  in  the  narrative 
and  objective  work  plans  on  expected 
results  or  benefits  for  each  objective  is 
the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budget.  {10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
wTitten  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source; 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

G.  Apphcation  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is  March  7. 1997. 

H.  For  Further  Information  Contact 

Sharon  McCully  (202)  690-5780, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  200  Independence  Ave., 
S.W.,  Room  348-F,  Washington,  B.C. 
20201-0001 

Competitive  Area  4.  Native  American 
Languages  Preservation  and 
Enhancement  Projects 

A.  Purpose  and  Availability  of  Fimds 

The  purpose  of  this  competitive  area 
is  to  annoimce  the  anticipated 
availability  of  fiscal  year  1997  funds  for 
projects  which  assist  Native  Americans 
to  assure  the  survival  and  continuing 
vitahty  of  their  languages. 
Approximately  $1  million  of  financial 
assistance  is  anticipated  to  be  available 
under  this  competitive  area. 

For  Category  I,  Planning  Grants,  the 
funding  level  for  a  budget  period  of  12 
months  wiU  be  up  to  $50,000.  For 
Category  II,  Design  and/or 


Implementation  Grants,  the  funding 
level  for  a  budget  period  of  12  months 
will  be  up  to  $125,000. 

B.  Background 

The  Congress  has  recognized  that  the 
history  of  past  policies  of  the  United 
States  toward  Indian  and  other  Native 
American  languages  has  resulted  in  a 
dramatic  decrease  in  the  number  of 
Native  American  languages  that  have 
survived  over  the  past  five  hundred 
years.  Consequently,  the  Native 
American  Languages  Act  was  enacted  in 
1990  (Title  I,  Pubhc  Law  101-477)  to 
address  this  decline. 

This  Act  invested  the  United  States 
government  with  the  responsibility  to 
work  together  with  Native  Americans  to 
ensure  the  survival  of  cultiu«s  and 
languages  unique  to  Native  America. 
This  law  declares  that  it  is  the  poUcy  of 
the  United  States  to  "preserve,  protect, 
and  promote  the  rights  and  freedom  of 
Native  Americans  to  use,  practice,  and 
develop  Native  American  languages." 
The  Congress  made  a  significant  first 
step  in  passing  this  legislation  in  1990, 
but  it  served  only  as  a  declaration  of 
poUcy.  No  program  initiatives  were 
proposed,  nor  were  funds  authorized  to 
begin  a  significant  program  to  carry  out 
this  policy. 

In  1992,  Congressional  testimony 
highlighted  that  of  the  several  hundred 
Native  American  languages  that  once 
existed,  only  about  155  languages  are 
still  spoken  or  remembered  today. 
However,  only  20  are  spoken  by  persons 
of  all  ages,  30  are  spoken  by  adults  of 
all  ages,  about  60  are  spoken  by  middle- 
aged  adults,  and  45  are  spoken  only  by 
the  most  elderly. 

In  response  to  this  testimony,  the 
Congress  passed  the  Native  American 
Languages  Act  of  1992  (Public  Law  102- 
524)  to  assist  Indian  tribes,  Alaska 
villages,  and  Native  American  groups  to 
assure  the  survival  and  continuing 
vitality  of  their  languages.  Passage  of 
this  law  is  an  important  second  step  to 
support  the  svirvival  and  continuation  of 
Native  American  languages.  It  provides 
a  basic  building  block  foundation  upon 
which  Tribal  nations  can  rebuild 
economic  strength  and  maintain  rich 
cultural  diversity. 

The  Federal  government  recognizes 
that  substantial  loss  of  Native  American 
languages  has  occurred  over  the  past 
several  hundred  years.  The  natiu*  and 
magnitude  of  the  status  of  Native 
American  languages  will  become  better 
defined  as  language  assessments  are 
made. 

The  Administration  for  Native 
Americans  (ANA)  believes  that 
responsibility  for  achieving  language(s) 
project  results  rests  with  the  governing 


bodies  of  Indian  tribes.  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  The  local  community 
and  its  leadership  are  responsible  for 
determining  its  own  goals,  setting 
priorities,  and  planning  and 
implementing  programs  which  support 
the  community's  long-range  language 
goals. 

Preserving  a  language  and  ensuring  its 
continuation  is  generally  one  of  the  first 
steps  taken  toward  strengthening  a 
group's  identity.  Therefore,  projects 
proposed  under  this  program 
annoimcement  will  contribute  to  the 
balanced  development  in  a  native 
community  and  can  significantly 
contribute  to  its  path  toward  self- 
sufficiency. 

Under  tnis  competitive  area  eligible 
applicants  will  have  the  opportunity  to 
develop  their  own  language  plans, 
increase  their  technical  capabilities,  and 
have  access  to  financial  and  technical 
resources  in  order  to  assess,  plan, 
develop  and  implement  programs  to 
address  the  survival  and  continuing 
vitality  of  their  languages.  ANA 
recognizes  that  potential  applicants  may 
have  various  levels  of  specialized 
knowledge  and  capabilities  to  address 
their  sj>ecific  language  concerns.  This 
competitive  area  is  designed  to  take  into 
account  these  special  needs  and 
circumstances. 

"Language  preservation"  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  into  non-use. 

"Language  vitaUty"  is  the  active  use 
of  a  language  in  a  wide  range  of 
domains  of  human  life. 

"Language  repUcation"  is  defined  as 
the  application  of  a  language  program 
model  developed  in  one  community  to 
other  linguistically  similar 
communities. 

"Language  survival"  is  defined  as  the 
maintenance  and  continuation  of 
language  from  one  generation  to  another 
in  a  vkride  range  of  aspects  of  community 
Ufe. 

C.  Proposed  Projects  to  be  Funded 

There  are  two  types  of  projects 
applicants  may  apply  for: 

•  Category  I — "Plaiming  Grants" — for 
projects  up  to  12  months,  the  funding 
level  will  be  up  to  $50,000  or, 

•  Category  II — "Design  and/or 
Implementation  Grants" — for  projects 
up  to  36  months,  the  funding  level  for 

a  budget  period  of  12  months  will  be  up 
to  $125,000. 

Category  I — Planning  Grants 

The  purpose  of  a  Planning  Grant  is  to 
conduct  an  assessment  and  to  develop 
the  plan  needed  to  describe  the  cxirrent 
status  of  the  language(s)  to  be  addressed 
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and  to  establish  community  long-range 
language  goai(s)  to  ensure  its  survival. 

Projeci  activities  may  include,  but  are 
not  limited  to: 

•  To  collect  data,  organize  it,  and 
determine  and  describe  current 
language  status  through  a  "formal" 
method  (e.g..  work  performed  by  a 
linguist,  and/or  a  language  survey 
conducted  by  community  members)  or 
an  "informal"  method  (e.g.,  a 
community  consensus  of  the  language 
status  based  on  elders,  tribal  scholars, 
and  or  other  community  members); 

•  To  establish  the  community's  long- 
range  language  goals;  and 

•  To  get  the  necessary  training  and 
technical -assistance  to  administer  the 
proiect  and  achieve  the  project  goal(s). 

Categorv  11 — Design  and/or 
Implementation  Grants 

The  purpose  of  providing  an  option 
for  a  Design  and/or  an  Implementation 
Grant  is: 

Option  One:  So  tribes  or  communities 
can  design  and/or  implement  a  language 
program  to  achieve  the  community's 
long-range  language  goal(s);  and 

Option  Two:  To  accommodate  where 
the  Tribe  or  community  is  in  their  long- 
term  languages)  goals  continuum. 

Applicants  under  Category  n  must  be 
able  to  document  that: 

(a)  Language  information  has  been 
collected  and  analyzed,  and  that  it  is 
current  (compiled  within  36  months 
prior  to  the  grant  application); 

(b)  The  community  has  estabUshed 
long-range  language  goals;  and 

(c)  Community  representatives  are 
adequately  trained  so  that  the  proposed 
project  goals  can  be  achieved. 

Category  II  applications  may  include 
purchasing  speciaUzed  equipment 
(including  audio  and  video  recording 
equipment,  computers,  and  software) 
necessary'  to  achieve  the  project 
objectives.  The  applicant  must  fully 
justify  the  need  for  this  equipment  and 
explain  how  it  will  be  used  to  achieve 
the  project  objectives. 

The  types  of  projects  and  activities 
ANA  can  fund  under  Category  11 
include,  but  are  not  limited  to: 

•  Establishment  and  support  of  a 
community  Native  American  language 
project  to  bring  older  and  younger 
Native  Americans  together  to  facilitate 
and  encourage  the  teaching  of  Native 
American  languages  skills  ftx)m  one 
generation  to  another; 

•  Establishment  of  a  project  to  train 
Native  .Americans  to  teach  Native 
American  languages  to  others  or  to 
enable  them  to  serve  as  interpreters  or 
translators  of  such  languages; 

•  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 


the  teaching  and  enhancement  of  Native 
American  languages; 

•  Establishment  or  support  of  a 
project  to  train  Native  Americans  to 
produce  or  participate  in  television  or 
radio  programs  to  be  broadcast  in  Native 
American  languages;  and 

•  Compilation,  transcription,  and 
analysis  of  oral  testimony  to  record  and 
preserve  Native  American  languages. 

Policy 

It  is  ANA's  pohcy  that  funds  will  not 
be  awarded  for  projects  addressing  dead 
languages. 

Requirement 

The  Institute  of  American  Indian  and 
Alaska  Native  Culture  and  Arts 
Development  has  been  estabUshed  by 
the  Act,  or  an  alternative  repository  as 
determined  by  the  Commissioner,  shall 
be  the  repository  for  copies  of  products 
from  Native  American  languages  grants 
funded  imder  this  program 
announcement.  At  the  end  of  the  project 
period,  products  or  project  models  of 
Native  American  languages  grants 
funded  by  this  program  annoimcement 
should  be  sent  to  the  designated 
repository.  Specific  information  about 
the  repository  is  in  the  ANA  application 
kit. 

Federally  recognized  Indian  Tribes 
are  not  required  to  comply  with  this 
requirement. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  for  funding  under  this 
competitive  area: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-Federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  conrununity-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians; 

•  Pubhc  and  nonprofit  private 
agencies  serving  native  peoples  fit>m 


Guam.  .American  Samoa.  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  mav  be 
located  on  these  islands  or  in  the  United 
States);  and 

•  Tribally  Controlled  Community 
Colleges.  Tribally  Controlled  Post- 
Secondary  Vocational  Institutions,  and 
colleges  and  universities  located  in 
Hawaii,  Guam.  American  Samoa.  Palau, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

Participating  Organizations 

If  a  tribal  organization,  or  other 
eligible  applicant,  decides  that  the 
objectives  of  its  proposed  Native 
American  language  project  would  be 
accomplished  more  effectively  through 
a  partnership  arrangement  with  a  tribal 
school,  college,  or  university,  the 
applicant  shall  identify  such  school, 
college,  or  university  as  a  participating 
organization  in  its  application.  Under  a 
partnership  agreement,  the  applicant 
will  be  responsible  for  the  fiscal, 
administrative  and  programmatic 
management  of  the  grant. 

Proof  of  an  applicant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  under  IRS  Code 
501(c)(3),  must  be  included  in  the 
application. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village 'government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  An  organization  can 
conclusively  establish  that  it  meets  this 
requirement  through  a  signed  statement 
or  resolution  stating  that  its  duly  elected 
or  appointed  board  of  directors  are 
either  Native  Americans  or  Native 
Alaskans  or  a  copy  of  the  organizational 
charter  or  by-laws  that  clearly  states  that 
the  organization  has  a  board  drawn  from 
members  of  those  groups. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe  or 
Native  American  community.  If  a  Tribe 
or  Alaska  Native  village  chooses  not  to 
submit  an  application  under  a  specific 
competitive  area,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
the  reservation. 

In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
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specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

GraiUees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $125,000  in  Federal  funds 
must  include  a  match  of  at  least  $31,250 
(20%  total  proiect  cost). 

As  per  45  CFR  part  74.2,  In-Kind 
contributions  is  defined  as  "the  value  of 
non-cash  contributions  provided  by 
nor-Federal  third  parties  Third  pajty-in 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  propertv.  and  the 
value  of  goods  and  ser\ices  directlv 
benefiting  and  specifically  identifiable 
to  the  project  or  program." 

In  addition  the  non-Federal  share  may 
include  certain  funds  distributed  to  a 
tribe,  including  interest,  by  the  Federal 
government: 

•  Funds  from  the  satisfaction  of  a 
claim  made  under  Federal  law; 

•  Funds  collected  and  administered 
on  behalf  of  such  tribe  or  its  constituent 
members;  or 

•  Funds  for  general  tribal 
administration  or  tribal  development 
under  a  formula  or  subject  to  a  tribal 
budgeting  priority  system,  such  as,  but 
not  Hmited  to,  funds  involved  in  the 
settlement  of  land  or  other  judgment 
claims,  severance  or  other  royalty 
payments,  or  payments  under  the  Indian 
Seif-Determination  Act  (25  U.S.C.  450f 
et  seq.)  or  tribal  budget  priority  system. 

A  complete  itemized  oudget  must  also 
detail  the  applicant's  non-Federal  share, 
and  its  source. 

If  an  applicant  plans  to  charge 
indirect  costs  in  its  ANA  application,  a 
current  copy  of  its  Indirect  Cost 
Agreement  must  be  included  in  the 
application. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  vk^ith  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

Applications  submitted  as  a 
partnership  arrangement  with  a  school, 
college,  or  university,  may  use 
contributions  from  the  "partner" 
organization(s)  to  meet  the  non-Federal 
share,  as  appropriate. 

Applications  originating  from 
American  Samoa,  Guam,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  section  501(d) 


of  Public  Law  95-134,  as  amended  (48 
U.S.C.  1469a)  under  which  HHS  waives 
any  requirement  for  local  matching 
funds  under  $200,000  (including  in- 
kind  contributions). 

F.  Review  Criteria 

The  proposed  project  should  address 
the  Native  American  languages 
purposes  stated  and  described  in  the 
Background  (Section  B)  of  this 
competitive  area. 

Planning  grant  applications  may  not 
have  all  the  information  requested  about 
their  current  language  status,  since 
obtaining  this  data  may  be  part  of  the 
planning  grant  application  being 
submitted. 

The  evaluation  criteria  below  are 
closely  inter-related.  They  are 
considered  as  a  whole  in  judging  the 
overall  quality  of  an  application. 

Points  are  awarded  only  to 
applications  which  respond  to  this 
competitive  area  and  to  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria: 

(1)  The  Current  Status  of  Native 
American  Language(s)  is  Described  and 
Descriptionls)  of  Existing  Programs/ 
Projects  (if  any)  Which  Support  the 
Language(s)  are  Included.  (10  points) 

(a)  The  application  fully  describes  the 
current  status  of  the  Native  American 
languageCs)  in  the  community.  ("Current 
status"  is  defined  as  data  compiled 
within  the  previous  36  months.) 
Applicants  applying  for  Category  I — 
Planning  grants  can  meet  their  current 
language  status  by  providing  a  detailed 
description  of  any  circumstances  or 
barriers  which  have  prevented  the 
collection  of  community  language  data. 

The  description  of  "current  status" 
minimally  includes  the  following 
information: 

(1)  Number  of  speakers  of  the 
language(s); 

(2)  Age  of  sp)eakers; 

(3)  Gender  of  speakers; 

(4)  Level(s)  of  fluency; 

(5)  Number  of  first  language  speakers 
(the  Native  language  is  the  first  language 
acquired); 

(6)  Number  of  second  language 
speakers  (the  Native  language  is  the 
second  language  acquired); 

(7)  Where  the  language  is  used 
(specific  uses  such  as:  home,  court 
system,  religious  ceremonies,  church, 
multimedia,  school,  governance 
activities  and  other,  as  appropriate  to 
applicant); 

(8)  Source  of  data;  (formal  and/or 
informal);  and 

(9)  Rate  of  language  loss  or  gain. 
The  application  has  clearly  described 

the  current  status  oi  the  Native 


American  language(s)  to  be  addressed 
by  the  project. 

Note:  Planning  Grant  applicants  may  not 
have  all  the  information  requested  about 
their  current  language  status,  since  obtaining 
this  data  may  be  part  of  the  planning  grant 
application  being  reviewed.  Applicants 
applying  for  Category  I — Planning  Grants  can 
meet  this  requirement  by  explaining  their 
current  language  status  and  providing  a 
detailed  description  of  any  circumstances  or 
barriers  which  have  prevented  the  collection 
of  community  language  data. 

(b)  The  application  fully  describes 
existing  community  language  or 
language  training  programs  and  projects, 
if  any,  that  support  the  Native  American 
language  to  be  addressed  by  the 
proposed  project. 

Existing  programs  and  projects  may 
be  "formal"  (e.g.,  work  performed  by  a 
linguist,  and/or  a  language  survey 
conducted  by  community  members)  or 
"informal"  (e.g.,  a  community 
consensus  of  the  language  status  based 
on  elders,  tribal  scholars,  and/or  other 
community  members). 

The  description  should  answer  the 
following: 

(1)  Has  applicant  had  a  community 
language  or  language  training  program 
within  the  last  36  months? 

(2)  Has  applicant  had  a  community 
language  or  language  training  program 
within  the  last  10  years? 

Applicants  that  answer  "no"  to  either 
question  (1)  or  (2)  should  provide  a 
detailed  explanation  of  what  barriers  or 
circumstances  prevented  the 
estabhshment  or  implementation  of  a 
commimity  language  program. 

Applicants  that  answer  "yes"  to  either 
questions  (1)  or  (2)  should  describe 
recent  language  program(s),  including: 

(1)  Proj^^  goal(sj; 

(2)  Number  of  program  pariicipants; 

(3)  Number  of  speakers; 

(4)  Age  range  of^participants  (e.g.,  0- 
5;  6-10;  11-18;,  etc.); 

(5)  Number  of  language  teachers; 

(6)  Criteria  used  to  acknowledge 
competency  of  language  teachers; 

(7)  Resources  available,  if  any,  to  the 
applicant  (e.g.,  valid  grammars, 
dictionaries,  and/or  orthographies  or 
describe  other  suitable  resources);  and 

(8)  What  has  been  achieved. 

(2)  Long-Range  Goals  and  Available 
Resources.  (25  points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goal(s) 
and  stratecy,  including: 

•  how  the  specific  Native 
American(s)  long  range  community 
goal(s)  relate  to  the  proposed  project; 

•  how  the  goals  fit  within  tne  context 
of  the  applicant's  current  language 
status;  and 

•  a  clearly  delineated  strategy  to 
assist  in  assuring  the  survival  and 
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continued  vitality  of  the  Native 
.■\nieru:an  language{s)  addressed  in  the 
community- 
lb)  The  application  explains  how  the 
community  or  tribal  government  (where 
one  exists)  intends  to  achieve  these 
goals. 

The  application  documents  the  type 
of  involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
A  Tribe  may  meet  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning.  All  other 
eligible  applicants  may  meet  this 
requirement  by  providing 
documentation  of  community  support/ 
involvement  The  type  of  community 
served  will  determine  the  type  of 
documentation  necessary. 

For  example,  a  tribal  organization 
may  submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
member  s  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be.  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  their 
membership  and  define  how  the 
organization  operates. 

(cj  .\vailable  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
and  not  "letters  of  support." 

•  Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  pro)e<,t.  Support  letters  are  not 
binding  commitment  letters  or 
documents  that  factually  establish  the 
authenticity  of  other  resources. 

•  Letters  and  other  documents  of 
commitment  '  are  binding  and 
specifically  state  the  nature,  amount  and 
conditions  under  which  another  agency 
or  organization  will  support  a  project 
funded  with  ANA  funds.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 

.Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources. 


If  the  applicant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college,  or  university, 
docimientation  of  this  commitment 
must  be  included  in  the  application. 

Note:  Applicants  firom  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share  if  it  is 
under  $200,000  and  may  not  have  points 
reduced  for  this  poUcy.  They  are,  however, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project,  as  are  all  ANA 
applicants. 

(3)  Project  Objectives,  Approach  and 
Activities.  (25  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan(s)  relate  to  the 
competitive  area  goal  to  ensure  the 
survival  and  continuing  vitality  of 
Native  American  language(s).  More 
specifically,  together  they  will  achieve 
the  Tribe  or  community's  language  goals 
for  the  proposed  project.  If  the  project 
is  for  more  than  one  year,  the 
application  includes  Objective  Work 
Plans  for  each  year  (budget  period) 
proposed. 

Each  Objective  Work  Plan  proposed 
clearly  describes: 

•  Tne  Tribal  government's,  or 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers; 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  they  relate  to  the  community's 
long-range  language  goals; 

•  How  the  project  can  be 
accomplished  vtdth  the  available  or 
expected  resources  during  the  project 
period; 

•  How  the  main  activities  will  be 
accomplished; 

•  Wno  specifically  will  conduct  the 
activities  under  each  objective; 

•  For  Category  I  projects,  what  the 
next  steps  may  be  after  the  Planning 
project  is  completed;  and 

•  For  Category  n  projects,  how  the 
project  will  be  completed,  become  self- 
sustaining,  or  be  financed  by  other  than 
ANA  funds  at  the  end  of  the  project 
period. 

(4)  Evaluation  Plan.  (15  points) 

A  section  of  the  application  includes 
an  "Evaluation  Plan"  with  a  baseline  to 
measure  project  outcomes,  including, 
but  not  limited  to,  describing  effective 
language  growth  in  the  community  (e.g., 
an  increase  of  Native  American 
language  use).  This  plan  will  be  the 
basis  for  evaluating  the  community's 
progress  in  achieving  its  language  goals 
and  objectives. 

(5)  Sharing  Plan  and  Plan  to  Preserve 
Project  Products  (10  points). 

A  section  of  the  application  includes 
two  plans: 

(a)  A  Sharing  Plan  that  identifies  how 
the  project's  methodology,  research 


data,  outcomes  or  other  products  can  be 

shared  and  used  or  modified,  by  other 
tribes  or  communities.  If  this  is  not 
feasible  or  culturally  appropriate, 
provide  the  reasons.  The  goal  is  to 
provide  opportunities  to  ensure  the 
survival  and  continuing  vitality  of 
Native  American  languages. 

(b)  A  Plan  to  Presen'e  Project 
Products  describes  how  the  products  of 
the  project  will  be  preserved  through 
archival  or  other  culturally  appropriate 
methods,  for  the  benefit  of  future 
generations. 

(6)  Organizational  Capabilities/ 
Qualifications  and  Budget.  (15  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  demonstrates  the 
successful  management  of  projects  of 
similar  scope  by  the  organization  and/ 
or  by  the  individuals  designated  to 
manage  the  project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/ or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  project  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications,  and/or 
specialized  skills,  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(c)  A  detailed  and  fully  explained 
budget  is  provided  for  each  budget 
period  requested  which: 

•  Justifies  each  line  item,  writh  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source; 

•  Includes  and  justifies  sufficient  cost 
and  other  nece.ssary  details  to  faciUtate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project:  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 
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Note:  (Applicants  from  the  Native 
American  Pacific  Islands  are  exempt  from  the 
$200,000  non-Federal  share  requirement). 

G.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is  March  21.  1997. 

H.  For  Further  Information  Contact 

Deborah  Yatsko,  (202)  690-7843, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  200  Independence  Ave., 
S.W.,  Room  348-F,  Washington.  D.C. 
20201-0001. 

Part  III — General  Application 
Information  and  Guidance 

A.  Definitions    ' 

Funding  areas  in  this  program 
announcement  are  based  on  the 
following  definitions: 

•  A  "multi-purpose  community-based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  A  "multi-year  project"  is  a  project 
on  a  single  theme  that  requires  more 
than  12  months  to  complete  and  affords 
the  applicant  an  opportunity  to  develop 
and  address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  cannot  be  a 
series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  Budget  Period"  is  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  fimding  purposes. 

•  "Core  administration"  is  funding 
for  staff  salaries  for  those  functions 
which  support  the  organization  as  a 
whole,  or  for  purposes  imrelated  to  the 
actual  management  or  implemwitation 
of  work  conducted  under  an  ANA 
approved  project. 

•  "Environmental  regulatory 
enhancement"  includes  (but  is  not 
limited  to)  the  planning,  development, 
and  application  of  laws,  training, 
monitoring,  and  enforcement 
procedures,  tribal  courts,  environmental 


laboratories  and  other  facilities,  and 
associated  regulatory  activities  to 
strengthen  the  tribal  government's 
capacity  to  enhance  the  quahty  of 
reservation  life  as  measured  by  the 
reduction  of  pollutants  in  the  air,  water, 
soil,  food  and  materials  encountered  by 
inhabitants  of  tribes  and  villages. 

•  "Language  preservation"  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  into  non-use. 

•  "Language  vitaUty"  is  the  active  use 
of  a  language  in  a  wide  range  of 
domains  of  human  life. 

•  "Language  replication"  is  the 
application  of  a  language  program 
model  developed  in  one  community  to 
other  linguistically  similar 
communities. 

•  "Language  survival"  is  the 
maintenance  and  continuation  of 
language  from  one  generation  to  another 
in  a  wide  range  of  aspects  of  conmiunity 
lifia. 

B.  General  Considerations 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
commimity.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

Costs  of  fundraising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expanses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  undei  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
organization's  indirect  costs  if  they 
represent  activities  which  (1)  include 
the  salaries  of  persormel,  (2)  occupy 
space,  and  (3)  benefit  from  the 
organization's  imiirect  costs. 

All  projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds  at 
the  end  of  the  project  period. 
"Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
result(s)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  vkrill 


be  supported  by  funds  othw  than 
ANA'S. 

C.  Activities  That  Cannot  be  Funded  by 

ANA 

The  Administration  for  Native 
Americans  does  not  fund  projects  that 
operate  indefinitely  or  require  ANA 
funding  on  a  recurring  basis.  The 
Administration  for  Native  Americans 
does  not  fund  objectives  or  activities  for 
the  core  administration  of  an 
organization.  "Core  administration"  is 
funding  for  staff  salaries  for  those 
functions  which  support  the 
organization  as  a  whole,  or  for  purposes 
unrelated  to  the  actual  management  or 
implementation  of  work  conducted 
under  an  ANA  approved  project. 

Under  Competitive  Area  2,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

However,  functions  and  activities  that 
are  clearly  project  related  aai  eligible  for 
grant  funding.  For  exampl^the 
management  and  administrative 
functions  necessary  to  carry  out  an  ANA 
approved  project  are  not  considered 
"core  administration"  and  are, 
therefore,  eligible  costs.  Additionally, 
ANA  will  fund  the  salaries  of  approved 
staff  for  time  actually  and  reasonably 
spent  to  implement  a  funded  ANA 
project. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
aiuiouncement  are  discussed  further  in 
Part  III,  Section  H,  General  Guidance  to 
Applicants,  below. 

D.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  three  years.  A  multi-year  project 
is  a  project  on  a  single  theme  that 
requires  more  than  12  months  to 
complete  and  affords  the  appUcant  an 
opportunity  to  develop  and  address 
more  complex  and  in-depth  strategies 
than  can  be  completed  in  one  year. 
Applicants  are  encouraged  to  develop 
multi-year  projects.  A  multi-year  project 
cannot  be  a  series  of  unrelated 
objectives  with  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period. 

Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  budget  period, 
although  project  periods  may  be  for" 
three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
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continued  funding  would  be  in  the  best 
interest  of  the  Government.  Therefore, 
thi.s  program  announcement  does  not 
apply  to  current  ANA  grantees  with 
multi-vear  proiects  that  apply  for 
continuation  funding  for  their  second  or 
third  year  budget  periods. 

E  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372  or  45  C.F.R.  Part 

100. 

F.  The  .\ppiication  Process 

1.  Availability  of  Application  Forms 

in  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
applu.ation  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
in  St  met  ions  mav  be  obtained  from: 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  .\dministration  for  Native 
Americans.  Room  348F  Hubert  H. 
Humphrev  Building.  200  Independence 
Avenue.  S.VV..  Washington,  D.C.  20201- 

0001.  Attention:  93612-971,  Telephone: 
(202)690-7776. 

2.  Application  Submission 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  mailed  on  or 
before  the  specific  closing  date  of  each 
AN.-\  competitive  area  to:  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade,  S.W., 
Mail  Stop  6C-462.  Washington,  D.C. 
20447.  Attention:  William  J.  McCarron, 
ANA  No.  93612-971. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
.Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  Aerospace  Center,  ACF  Mail 
Room.  Second  Floor  Loading  Dock,  901 
D  Street  S.W,,  Washington,  D.C.  20024. 

The  application  (Form  424)  must  be 
signed  by  an  individual  authorized  (1) 
to  act  for  the  applicant  tribe  or 
organization,  and  (2)  to  assume  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

Each  tribe.  Native  American 
organization,  or  other  eligible  applicant 
may  compete  and  receive  a  grant  award 
in  each  of  the  three  competitive  areas 
under  this  announcement.  The 
Administration  for  Native  Americans 


will  accept  only  one  application  per 
competitive  area  from  any  one 
applicant.  Alaska  Native  entities  may 
submit  a  SEDS  application  under  either 
competitive  area  1  or  2,  but  not  under 
both. 

If  an  eligible  applicant  sends  in  two 
applications  for  the  same  competitive 
area,  the  one  with  the  earlier  postmark 
will  be  accepted  for  review  unless  the 
applicant  withdraws  the  earlier 
application. 

3.  Application  Consideration 

The  ANA  Commissioner  determines 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  hicomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  G  below). 
Independent  review  panels  consisting  of 
reviewers  familiar  with  (1)  American 
Indian  Tribes  and  Native  American 
commimities  and  organizations,  (2) 
environmental  issues,  and  (3)  Native 
American  languages,  as  appropriate, 
evaluates  each  application  using  the 
published  criteria  in  each  funding 
competitive  area.  As  a  result  of  the 
review,  a  numerical  score  will  be 
assigned  to  each  application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff,  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  apphcations, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  120  days 
of  the  closing  date.  The  notification  will 
be  accompanied  by  a  critique  including 
recommendations  for  improving  the 
application.  Successful  applicants  are 
notified  through  an  official  Financial 
Assistance  Award  (FAA)  document. 
ANA  staff  cannot  respond  to  requests 
for  information  regarding  funding 
decisions  prior  to  the  official 


notification  to  the  applicants.  The  FAA 
will  state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement, 

G,  The  Review  Process 

1.  Initial  Application  Review 

.Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement;  and 

•  The  application  narrative,  forms 
and  materials  submitted"are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation.  (All  required 
materials  and  forms  are  listed  in  the 
Grant  Application  Checklist  in  the 
Application  Kit), 

2.  Competitive  Review  of  Accepted 

Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  II,  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

3.  Determination  of  Ineligibility 

Applicants  who  are  initially  rejected 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19.  1996  (61  FR  42817). 

'H,  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

,1.  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
,»ddressing  the  stated  purposes  of  this 
[Drogram  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
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size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reser\'ation  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"community." 

•  Applicants  must  document  the 
community's  support  for  the  proposed 
project  and  explain  the  role  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  tribe 
supporting  the  project  proposal  stating 
that  there  has  been  community 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
community  you  serve  will  determine 
the  t3T)e  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Applications  from  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
wrill  actually  benefit  from  the  project. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  the  social  and  economic 
development  strategy,  or  environmental 
or  language  goals,  as  appropriate,  and 
the  community's  long-range  goals  or 
plan. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  documentation, 
including  letters  of  support,  if  available, 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package, 
"Resources  Available  to  the  Proposed 
Project,"  the  applicant  should  describe 


any  specific  financial  circumstances 
which  mav  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 

•  Reviewers  of  applications  for  ANA 
indicate  they  are  better  able  to  evaluate 
whether  the  feasibility  has  been 
addressed  and  the  practicality  of  a 
proposed  economic  development 
project,  or  a  new  business,  if  the 
applicant  includes  a  business  plan  that 
clearly  describes  its  feasibility  and  the 
approach  for  the  implementation  and 
marketing  of  the  business.  (ANA  has 
included  sample  business  plans  in  the 
application  kit).  It  is  strongly 
recommended  that  an  applicant  use 
these  materials  as  guides  in  developing 
a  proposal  for  an  economic 
development  project  or  business  that  is 
part  of  the  application. 

•  Applications  which  were 
disapproved  under  a  previous  closing 
date  and  revised  for  resubmission 
should  make  reference  to  the  changes  in 
their  current  application  which  are 
based  on  ANA  panel  review  comments. 

Technical  Guidance 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  applicants  prepare  ANA 
applications. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
aimouncement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  If  a  project  could  be  supported  by 
other  Federal  funding  sources,  the 
applicant  should  fully  explain  its 
reasons  for  not  pursuing  other  Federal 
funds  for  the  project. 

•  Applicants  are  strongly  encouraged 
to  submit  proposals  addressing 


environmental  regulatory  enhancement 
and  Native  American  languages 
preservation  and  enhancement  under 
the  issue-specific  competitive  areas 
described  in  this  announcement. 

•  For  purposes  of  this  announcement. 
ANA  is  using  the  Bureau  of  Indian 
Affairs'  list  of  Federally  recognized 
Indian  tribes  which  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  (IRA  or 
traditional  councils).  Other  Federally 
recognized  Indian  tribes  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
which  have  been  recently  recognized  or 
restored  by  the  United  States  Congress) 
are  also  elicible  to  apply  for  ANA  funds. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application,  per  competitive  area,  from 
any  one  applicant.  If  an  eligible 
applicant  sends  in  two  applications  for 
the  same  competitive  area,  the  one  wdth 
the  earUer  postmark  will  be  accepted  for 
review  unless  the  applicant  withdraws 
the  earlier  application. 

•  An  application  from  a  federally 
recognized  Tribe,  Alaska  Native  Village 
or  Native  American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization.  ANA  will  not  accept 
applications  from  tribal  components 
which  are  tribally-authorized  divisions 
of  a  larger  tribe,  unless  the  application 
includes  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  appUcant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

•  Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community.  If  a  Tribe, 
or  Alaska  Native  village  chooses  not  to 
submit  an  application  under  a  specific 
competitive  area,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
the  reservation.  In  this  case,  the 
applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  support  of  the  project  and 
the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area  for 
the  duration  of  the  approved  grant 
period. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant, 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
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be  provided.  Simple  tabbing  of  the 
sections  of  the  appHcation  is  also 
helpful  to  the  reviewers. 

•  An  application  with  an  original 
signature  and  two  additional  copies  are 
required 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  Approach  page  (Section  B  of 
the  ANA  Program  .Narrative)  for  each 
Objective  Work  Plan  proposed  should 
be  of  sufficient  detail  to  become  a 
monthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded 

•  The  applicant  should  specify  the 
entire  project  period  iength  on  the  first 
page  of  the  Form  424.  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  s  contents  propose  one 
iength  of  project  period  and  the  Form 
424  spe<:ifv  a  conflicting  length  of 
project  period.  ANA  will  consider  the 
projec:t  period  specified  on  the  Form 
424  as  governing. 

•  Line  1 5a  of  the  Form  424  must 
specifv  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 
proiect  period 

•  If  a  profit-making  venture  is  being 
proposed,  profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
t^eneral  program  income.  A  decision 
will  be  made  at  the  time  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  4.5  CFR  part  74  and  part 
92.) 

•  Applicants  may  propose  a  17  month 
project  period.  However,  the  project 
period  for  the  first  year  of  a  multi-year 
proiect  mav  onlv  be  12  months. 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  each  year's 
project  obiectives  and  activities. 
Separate  Objective  Work  Plans  (OWPs) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
clearly  describe  the  results  to  be 
achieved  for  each  objective  by  the  end 
of  each  budget  period  of  the  total  project 
period. 

•  The  Administration  for  Native 
•Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  "Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 


than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit."  Diu-ing 
negotiation,  such  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  application,  if  not  fully 
justified  by  the  applicant  and  not 
deemed  appropriate  to  the  needs  of  the 
project  by  ANA. 

•  Applicants  are  encouraged  to 
request  a  legibly  dated  receipt  fi'om  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Projects  in  which  a  grantee  would 
provide  training  andJot  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the     . 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable.  In  addition,  T/ 
TA  is  an  allowable  activity  for 
environmental  regulatory  enhancement 
projects  submitted  under  Competitive 
Area  3,  and  Native  American  languages 
projects  submitted  under  Competitive 
Area  4. 

•  Projects  that  request  funds  for 
feasibility  studies,  business  plans, 
marketing  plans  or  written  materials, 
such  as  manuals,  that  are  not  an 
essential  part  of  the  applicant's  long- 
range  development  plan.  As  an  objective 
of  a  larger  project,  business  plans  are 
allowable.  However,  ANA  is  not 
interested  in  funding  "wish  lists"  of 
business  possibilities.  ANA  expects 
written  evidence  of  the  solid  investment 
of  time  and  consideration  on  the  part  of 
the  applicant  with  regard  to  the 
development  of  business  plans. 
Business  plans  should  be  developed 
based  on  market  analysis  and  feasibility 
studies  regarding  the  potential  success 
to  the  business  prior  to  the  submission 
of  the  application. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  deUvery  programs. 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions.  However, 
under  Competitive  Area  2,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  funding 
competitive  areas. 


•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  ANA  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  Proposals 
from  consortia  of  tribes  should  have 
individual  objectives  which  are  related 
to  the  larger  goal  of  the  proposed 
project.  Project  objectives  may  be 
tailored  to  each  consortia  member,  but 
within  the  context  of  a  common  goal  for 
the  consortia.  In  situations  where  both 

a  consortia  of  tribes  and  the  tribes  who 
belong  to  the  consortia  receive  ANA 
funding,  ANA  expects  that  consortia 
groups  will  not  seek  funding  that 
duplicates  activities  being  conducted  by 
their  member  tribes, 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period, 

•  ANA  will  not  fund  the  purchase  of 
real  estate  (see  45  CFR  1336,50  (ejj  or 
construction  (see  ACF  Grants 
Administration  Manual  §3.12). 

•  ANA  will  not  fund  investment 
capital  for  purchase  or  takeover  of  an 
existing  business,  for  purchase  or 
acquisition  of  a  franchise,  or  for 
purchase  of  stock  or  other  similar 
investment  instruments 

•  Renovation  or  alteration  unless  it  is 
essential  for  the  project.  Renovation  or 
alteration  costs  may  not  exceed  the 
lesser  of  $1 50,000  or  25  percent  of  the 
total  direct  costs  approved  for  the  entire 
budget  period. 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  in  the  proposed  proiect  and 
are  not  memt)ers  of  the  applicant 
organization,  tribe  or  village. 

I.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

J.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  F,  The  .Application  Process: 
.Application  Submission.  The 
Administration  for  Native  .Americans 
will  not  accept  applications  submitted 
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Via  tac  Simile  (FAX)  equipment. 
Videotapes  and  cassette  tapes  may  not 
be  included  as  part  of  a  grant 
application  for  panel  review. 

1.  Deadlines 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
an  announced  closing  date  if  they  are 
either: 

•  Received  on  or  before  the  deadline 
date  at  the  address  speciBed  in  Section 
F2,  Application  Submission;  or 

•  Sent  on,  or  before,  the  deadline  date 
and  received  in  time  for  the  ANA 
independent  review.  (Applicants  are 
cautioned  to  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service  or  a  legible  postmark 


date  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

•  No  additional  material  will  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date. 

2.  Late  applications 

Applications  which  do  not  meet  the 
criteria  in  the  above  paragraph  of  this 
section  are  considered  late  applfcations 
and  will  be  returned  to  the  applicant. 
The  Administration  for  Children  and 
Families  shall  notify  each  late  applicant 
that  its  application  wrill  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadlines 

The  Administration  for  Children  and 
Famihes  may  extend  the  deadline  for  all 


applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  appUcants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.612  Native  American 
Programs;  93.581  Improving  the  Capability  of 
Indian  Tribal  Governments  to  Regulate 
Environmental  Quality;  and  93.587 
Promoting  the  Survival  and  Continuing 
Vitality  of  Native  American  Languages.) 

Dated:  August  21, 1996. 
Gary  N.  Kimble, 

Commissioner.  Administration  for  Native 
Americans. 

IFR  Doc.  96-21712  Filed  8-26-96;  8:45  ami 
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Proclamation  b913  of  Aueiist  23    1flOp 


Minority  Enterprise  Deveiopmeiil  V\eek,  lyyb 


B\   the  President  nf  the  I  nited  Statp--  n*    \merica 


A  Proclamation 

As  our  Nation  continues  to  surge  forward  in  the  competitive  arena  of  inter- 
national business,  minority  entrepreneurs  are  playing  an  increasingly  impor- 
tant role.  In  the  new  global  economy,  minority-owned  businesses  represent 
a  unique  advantage  for  the  United  States;  the  diversity  of  our  national 
business  community  is  one  of  its  main  strengths.  Behind  this  success  lies 
the  daily  work  of  thousands  of  minority  business  men  and  women  who 
are  continuing  to  renew  the  validity  of  the  American  Dream.  Moreover, 
they  are  showing  that  the  Dream  is  strongest  when  all  can  participate. 

These  Americans  have  stepped  forward  to  accept  several  challenges:  the 
challenge  of  opening  economic  participation  to  all  citizens;  the  challenge 
of  overcoming  the  under-representation  of  minorities  in  business  ownership 
and  management;  and  the  challenge  of  creating  jobs  in  the  communities 
where  they  are  needed  most.  These  minority  entrepreneurs  entered  the  mar- 
ketplace with  no  guarantees  of  success,  and  their  achievements  have  helped 
level  the  playing  field  for  others  who  wish  to  follow  in  their  footsteps. 

Minority  business  leaders  contribute  to  our  country's  cultural  and  social 
heritage  as  well  as  to  its  economic  health.  As  business  pioneers,  they  are 
valuable  role  models  to  our  youth,  living  heroes  whose  hard  work  and 
self-empowerment  are  strong  examples  for  others  to  follow.  These  are  the 
people  whose  work  we  celebrate  during  this  14th  annual  observance  of 
Minority  Enterprise  Development  Week.  This  year's  observance  is  particularly 
poignant.  It  comes  just  months  after  our  Nation  lost  Commerce  Secretary 
Ron  Brown  and  a  group  of  talented  and  dedicated  Federal  employees  and 
American  business  people  in  a  tragic  plane  crash  during  a  trade  mission 
to  open  commercial  opportunities  for  American  businesses  in  Bosnia. 

Ron  Brown  worked  hard  to  include  minority  business  interests  in  our  Na- 
tion's business  and  economic  development  policies,  and  as  we  carry  forward 
his  legacy,  it  is  our  responsibility  to  ensure  that  all  Americans  can  see 
business  ownership  as  more  than  just  a  dream.  Our  future  as  a  world 
economic  power  rests  on  the  notion  that  business  ownership  can  be  attained 
by  anyone  willing  to  work  toward  that  goal.  Minority  Enterprise  Development 
Week  is  a  time  to  spotlight  the  minority  men  and  women  who  provide 
the  goods,  services,  and  jobs  that  keep  this  Nation  strong.  These  Americans 
support  their  communities  and  inspire  future  generations.  They  are  confident 
and  competent  people  whose  commercial  accomplishments  show  them  to 
be  equal  to  any  fair  competition,  whether  here  or  abroad. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  22  through 
September  28,  1996,  as  Minority  Enterprise  Development  Week.  I  call  on 
all  citizens  to  commemorate  this  week  with  appropriate  ceremonies  and 
activities,  joining  together  to  recognize  the  contributions  that  minority  entre- 
preneurs make  to  our  Nation's  economy. 


44144         Federal  Register    '  Vol.  61,  No.  167  /  Tuesday,    \  :t;  -n!   2^   1996      Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  mv  nand  this  twentv-t.hird 
day  of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  nmetv-^ix. 
and  of  the  Independence  of  the  Unitet:  States  ot  Amenc  a  the  two  nundreii 
and  twenty-first. 
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663 „ 41949 

704 43943 

800 ;.- 43301 

906 .43139 

91 1 ;. 43141 

915 40290 

920 40506 

922 40954,  42988 

923 40964 

924 40954,  40956 

927 42529 

928 .„ 40146 


8  CFR 

217 41684 

245 43028 

301 43948 

Proposed  Rules: 

3 40552,41684 

103 40552,41684 

212 40552 

235 40552 

236 40552 

242 40552 

287 40552 

292 40552 

292a 40552 


9  CFR 

78 


.41730 


11 
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92.... 
94..... 
304... 
308... 

310... 
317.. 
320.. 
327... 
381... 
415... 
417... 


„i..40292. 

43149, 

43149. 

.....43149, 


,.43149. 
,.43149, 
,.43 '49, 
,.43149, 
,.43149, 


.43417 
43305 

43 '50 
43 '5C- 
4315C 
42143 
4315c 
43'60 

43 'St.: 

43150 
43150 


934..., 
935.... 
941..., 
1270.. 


..41535 
..40364 
..42570 
.42824 


UMI 


PropoMdRulM: 

92 43188 

101 43483 

1 02 4331 6 

1 04 43316 

130 43188 

10  CFR 

2 

43406 

50 

41303 

51 

43406 

Proposed  Rui«K 

2 

43409 

26 

30 

..._ 40655 

43193 

40 

51 

70 ™ 

95 

„ 43193 

43409 

43193 

40656 

430 

434 

..41748,  4400 T 
40882 

435  ..„ „ 

40882 

490 „ 

41032 

11  CFR 

104 

42371 

110 

40961 

PropoMdRulM: 

'09 

41036 

110       

41036 

12  CFR 

26 

40293 

30 

208 

43948 

43948 

2'2 

40293 

^  >  \j  ..................... 

348.. 

364 

563f 

40293 

43948 

40293 

570.. .„ 

701 „.... 

„ 43948 

41312 

931 

4031 1 

932 

43151 

933 „ 

42531 

94'     

Propos«d  Rul«s: 

43t51 

„ 42565 

208 

42565 

2' 9 ; 

43195 

225 

42565 

325 

42565 

40756 

362 

43486 

567 

6' 3 

42565 

42091 

5' 4 

42091 

6' 5 

42901 

518 

42901 

61 9 

.,„ 42901 

520 „ 

42901 

626 

42901 

703 

41750 

704 

41750 

<7\>^  ...••.•••■.•••••••... 

..„ 42570 

13  CFP 

107 ...._ 41496 

121 42376.43119 


14  CFR 

17 

25 

27 

29 43647, 

39 40313. 

41961.41953. 

42549.  42773. 

42779.42781. 

42996  43155. 

71  40147. 

40717.  40718. 

41684.41735. 
42784. 

73 

96 

97 40150. 


-42396.  42397 
...41949.42144 
43952 

43648.43952 
40511.41733. 
41955.  41957. 
42776.  42777. 
42782.  42994. 
43307,43650. 
43652 
40315,40316. 
40719.40961, 
41736,42146. 
42785.43310. 

42550 

40148 

40151.42551, 

42552,  42554 
43916 


121 

Proposal  PuMss: 

23  41688 

25 40710,  41688,  41924, 

42577 

33 41688 

30 40159,  40758,  40760, 

40762,  41037,  41039,  41537, 

41539.  41751,  41753,  41755. 

41757.  42195.  42825.  43317. 

43319,  43687.  43689.  43691. 

43682.  44002,  44004.  44006 

71 40365,  43320,  43694. 

44008,44119 

91 41040.  43196 

93 41 040.  431 96 

121 „ 41040,43196 

135 41040.43196 

255 42197,  42208.  43500 

Oh.  1 41750 


15  CFP 

679 

774 

799A 


.140481 
.41326 


902 

16  CFR 

1700 

..43420.  43952 
40317 

Proposed  RutoK 

23 

1507 „ 

43500 

41043 

17  CFR 

1 

..41496.  42999 

4 

, 42146 

21 1 

40721 

230 

239 

42786 

42786 

270 

.....42786 

274 

42786 

PropoMd  RuIm: 
4 

„ 44009 

230 _ 

„...43400 

240 -. 

250 

•••■••••■•■••••"tOHvw 

43400 

270 » 

43400 

275 

43400 

18  CFR 

3c 

43411 

284 

40962 

381       

^ 40722 

!>ropos«d  Rul«s: 
35            , 

41759 

284 

19  CFR 

10 

41406 

41737 

12 

101 

-41737,  43960 
43429 

102 

„....41737 

134._ 

......41737 

210 

„ 43429 

20  CFR 

348          

42377 

404 

41329 

21  CFR 

73 

403' 7 

101 40320. 

105 

40963,  42742, 

43119.43433 

43963 

136 „.. „.. 

137 

...~ 40513 

40613 

40513 

175 

177 

42378 

42379 

178 

179 „ 

...42381.43156 
42381 

182.. 

43447 

1 04. ...•••••••.••••••.., 

520 _ 

...40317.  43447 
.43654,  43963 

522 

556 ™... 

...41498,  42383 
42383 

SSR 

584 , 

...43450.  43654 
43451 

601 

40153 

40 '53 

630    

401 53 

640 , 

40153 

650 

40 1 53 

40 '53 

680 , 

. 40153 

1309 „... 

40981 

1310 , 

40981 

1313 

Proposed  Rules: 
201 

40981 

42826 

331 

42826 

352 

423G8 

730 

440 '3 

880 

44013 

22  CFR 

50 

43310 

51 

43310 

126 

212 

..41499,41737 
43002 

602 

40332 

23  CFR 

667 

43964 

Proposed  Rules: 
655 

, 40484 

24  CFR 

103 

41480 

Ill 

„...„ 4 '  282 

115 

41  ^ft5 

. 42786 

221 

42786 

280 

42952 

291 

700 

43966 

42949 

982 

42129 

3500 

41944 

Proposed  Rules: 

10 

42722 

Ch.  IX 

42939 

25  CFR 

Proposed  Rules; 

214 

41365 

215 

44019 

26  CFR 

1 

..40993  42165 

26 

043656 

31 

40993 

301 

42178 

502 

Proposed  Rules: 
1 42401 , 

20 _ 

....40993 

,  43695,  44023. 

44024 

43197 

25 

43197 

31 

42401 

35a 

301 „..u... 

42401 

42401 

502 

-. ......42401 

503 42401 

509 « 42401 

3 1 15  •>.>■•••«•••■•••■■•• 

514 > 

42401 

42401 

516 _..... 

517 

O^U  ■>■■■••••■••••••••••' 

521 

42401 

. 42401 

42401 

42401 

27  CFR 

252 

41500 

290  

41500 

Proposed  Rules: 
4 „ 

40568 

5 

40568 

7 

40568 

19 

40568 

20 

40568 

22 

40568 

24 

40568 

25 

40568 

27 

40558 

70 

40558 

250 

40568 

251 

40568 

252 

„ 42462 

290 , 

42462 

28  CFR 

29 ._ „.... 

40723 

42 

90 , 

...42556.43119 
40727 

29  CFR 

4 

40714 

5 

40714 

1691 

42556 

1910 

43454 

1915 , 

43454 

1926 

2510 

..41738.  43454 
41220 

4044 

42384 

Proposed  Rules: 

, 40366 

5 

...~ 40366 
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'02 4036S 

30CFR 

56........ 42787 

=  7 42787 

203 40734 

735 40155 

937 40155 

946 42788 

950 „ 40735.  43966 

Proposed  Rules: 

250 41541 

935 43696 

936 40369 

31  CFR 

211 41739 

2  4 ....43656 

306 43636 

360 43636 

356- 43636 

357 „ 43626 

358 „ 43636 

500 43459 

515 43459 

535 „ 43459 

550 43459 

560 ....43459 

5  75 ; 43459 

596 43462 

Ch.  V 43459 

Prooosed  Rutet: 

3-i4 40764 


32  CFR 

505 43657 

837 43466 

Proposed  Rules: 

21 _.. 43867 

22 „ 43867 

28 43867 

32 434867 

33 43867 

34 - 43867 

?02 40764 

33  CFR 

100 40513,  42505.  41506 

110 40993 

117 40515.43158 

154 41452,42462 

156 41452 

157 41684 

165 40515,  40994 

334    43969 

Proposed  Rules: 

165 40587 

34  CFR 

Proposed  Rules: 

75 43640 

76 43640 

77 -,...43640 

270 43640 

271 43640 

272 43640 

607 _ „ 43640 

642 43640 

648 43640 

662 43640 

663 43640 

664 43640 


36  CFR 
31 


.40996 


211 415070 

Proposed  Rules 

7 41058 

242 41060 

37  CFR- 

1 .42790,  43400 

15...- 42807 

15a 42807 

1 01 „ 40997 

102 4099^ 

501 40997 

38  CFR 

19 43008 

20 43008 

PrapossdRuisK 

1 40589 

3 41368 

17 41108 

39  CFR 

111 42478 

233 42557 

Proposed  Rules: 

701 4221 9 

40  CFR 

3 40500 

5 41330 

30 41959 

51 40940,  41838,  44119 

52 40516,  41331,  41335, 

41338.  41342,  41838.  43668, 
43970,  43972,  43973,  43976 

60 42808 

63 43675 

80 42812 

81 40516,  41342,  43668 

85 40940 

122 41698 

180 40337,  40338,  40340 

261 40519 

263 _ 43698 

268 43924 

271 40520,  41345,  43009, 

43018,  43924 

272 41345 

282 „ 41507 

300 - 40523 

Proposed  Rules: 

51 43030 

52 40591.  40592,  41371, 

41372.  42939,  43030,  43202, 
40501 ,  44024 

59 40161 

60 40501 

63 40501 ,  43698 

64 41991 

70 41 991 ,  42222 

71 41991 

80 42827 

81 41371.41759,41764. 

40501 

1 53 41 764 

1 59 41 764 

260 41111.40501 

261 41111.42318.40501 

262 41 1 1 1 

264 41111.40501 

265 40501 

266 40501 

268 41 1 1 1 

269 41 1 1 1 

270 40501 


271 41111.42318,40501 

281 40592 

300 40371,  42402.  42404. 

43203,  43205,  44025 

302 ....42318 

372 43207 


50-201 - 40714 

50-206 -....40714 

60-250 43466 

60-741 „ 43466 

60-999 43466 

101-11 4 1 000 

101-35 41003 

101-43 41352 

1 01  -46 - 41352 

201-23 - 40708 

201-24 - 40708 

Ch.  301 40524 

42  CFR 

406 - 40343 

407 40343 

408 40343 

415 , 42385 

416 40343 

417 42385 

473 - 42385 

498 42385 

43  CPR 

4 40347 

12 40525 

Proposed  »u\es: 

1862 42579 

3600 „ 40373 

3610 40373 

3620 „ 40373 

3860 42407 

44  CFR 

■>s  40525,  42179 

65 40527,  43677,  43679 

67 43682 

Proposes  Rules: 

67 40595,  4371 8 

206 43208 

45  CFR 

1 336 - 4281 7 

1610 41960 

1617 41963 

1632 41964 

1 633 4 1 965 

46  C^R 

31 41684 

35 41684 

70 40281 .  43685 

71 43685 

75 43685 

77 43685 

78 43685 

108 40281 

133 „ 40281 

153 42822 

168 40281 

199 -....40281.  43685 

572 40530 

Propos«M-'  "jies 

10 41208.43720 

1 5 41 208,  43720 

540 43209 

47  CFR 

1 40155.  41006,  41966, 


43C^o  -13468 

2 — 41 006,  42386 

1 5 - 41 006,  42558 

20 _ 40348,  43977 

22 43977 

24 ^ ...4 1 006 

63 40531 

64 42181,  42558.  43159 

68 42181,42386 

73 40156,  40746,  41019. 

42189.  42190,  42394,  43025, 
43472,  43685.  43686,  43981 

76 43160 

90 40747 

97 41006 

P^':>0O'S*c  Rules: 

2 43721 

20 40374.  44026 

22 43721 

24 43721 

25 40772 

32 401 61 .  41 208 

64 401 61 ,  41 208 

73 40774,  40775,  41 1 14, 

42228,  42229,  42230,  42412. 

42413.  43032.  43033.  43209, 
40515 

90 43721 

Ch.  1 43031 

2 41487 

5..- 41467 

7 41467 

8 41467 

9 41467,41472 

1 2 4 1 467 

15 41467 

16 41467 

17 _ 41467 

19 - „.41 467 

22 „ 41467 

23 41473 

25 41475 

31 41 476 

32 „ 41467 

33 - 41467 

34 -. 41467 

37 41467 

38 41467 

39.- „ 41467 

45 41467 

46 41467 

51 41467 

52 41467,41473 

53 41467 

253 43119 

506 42190 

547 42190 

552 42190.  46462 

719 42939 

722 42939 

752 42939 

901 41 702 

905 41702 

906 41702 

908 41702 

909 41684 

915 41702 

916 41 702 

917 41702 

922 ...41702 

928 41702 

932 41702 

933 41702 

935 41702 


IV 
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UMI 


936 „ „- .41 70: 

"/^ 

41214 

942 41 702 

945 ^ .....41 702 

952 41 702 

971 41702 

31 _ 

36 ........»>..„ 

37 

42 

41214 

41212 

40284 

43294 

1801 4053? 

46 

40284,  41214 

1 802..„ 40533 

1 803 40533 

52 

53 

40284,41214 

..„ 43294 

1 804 40533 

1 805 - 40533 

' 806 4053^ 

225 

252 

909...._ 

43214 

43214 

..40775 

1825 42394 

1852 40533 

Ch^  1 4'46€    4-4 '• 

f>ropo»«d  Rul«* 

: 4:2:3 

952 

Ch.  34 ^ 

49  CFP 

192 

195 „.. 

40775 

40775 

.43640 

4 41212,41214 

5                                                 4^''^'' 

41019 

43026 

7                                           403^ 

390 

42822 

12     41214 

544 

,....41985 

14                                     41212 

571 

41355.41510 

'5   ;.40284,  41214 

16 40284,41214 

'*'^0cse<j  Pfif!-? 

.43515 

361 „- „...4078 1 

362 >....4078l 

363 _ 40781 

364 4078^ 

Ch  III „ 438'  6 

383 43725 

385 4078^ 

386 4078' 

391 ...40781 ,  43725 

393 4078' 

571 40784    4<5''0    4'764, 

43033.  4403' 
1002 42 1 90 

50  CPn 

;4 4048' 

14 ^.__ 4048' 

17 .."....™.....4ld20!  431 78 

20.- 42492 

222. 4  5' 4 

286 40352,  43027  43' 84 

622 43952 

660 40156,  40157,  43472 


678 „ 43186 

679 40-158  40353.  40748, 

41024,  41363.41523    4^744, 

43312 

Proposed  Rul«S: 

20  42495,  42500  42506, 

42730  44^9 

30 41 1 15 

00 „ 41060 

216 40377  43517 

217 4'  '5 

222 4  • '  •  5  4  •  54 1 

227 40810,44032 

235 4351 8 

300 „ 41 987 

425 44032 

622    ...424-3,  42822  43215 

548 43217,  43518  43725 

560 4 '988 

579     40380.  43035,  43325, 
44033 
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REMINDERS 

The  Items  m  this  Irs!  were 
edrtonally  compdeo  as  ar  aio 
to  f^ederal  Register  users, 
inclusion  or  exciusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Conservation  and 
environmental  programs: 
Conservation  Reserve 
Programs  ("986- '990  anc 
1991-2002):  published  8- 
27-96 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Agncultural  conservation 

programs' 

Conservation  resen,/e 

programs    "986-1990  and 
'991-2002);  putJiished  8- 
27-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

"ir  quailtv  imoiernentation     • 
plans:  approval  and 
promulgation:  vanous 
States 

A.asKa   published  6-28-96 
California    pubiisned  S-27-96 
Kentucky    pubiishec  5-28-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD-owned  properties: 
Sale  of  HUD-held  single 
family  mortgages; 
published  8-27-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanen!  prograr'  and 
abandonee  mine  iand 
reclamation  plan 
submissions 
Wyoming;  published  8-27-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  published  8-12-96 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise,  special  classes: 
New  nonroad  spark -ignition 
engines  at  or  oelow  19 
kilowatts;  published  8-27- 
96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Kiwifruit  grown  m  California 
comments  due  Dv  9-4-96, 
published  8-5-96 

Marketing  orders   expenses 
and  assessment  rates, 
comments  due  by  9-6-96; 
puDiished  S-7-96 

Olives  grown  <.r  California  and 
imported,  comments  due  by 
9-4-96.  published  8-5-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animai  welfare 
Humane  treatry>ent  of  dogs 
and  cats- 
Tethering  and  temperature 
requirements,  comments 
due  bv  9-S-9e, 
published  '-2-96 
Wire  flooring,  comments 
due  by  9-3-96 
oubiished  ^-2-96 
"^'tait-'eiatec  quarantine, 
domestic 

Karnai  ount  disease- 
Arizona  et  a!.;  comments 
due  by  9-3-96; 
published  7-15-96 
Public  forum;  comments 
due  by  9-3-96; 
published  7-15-96 
Seed  planting  and 
-e<2uiated  artides 
nxjvement;  comments 
due  by  9-3-96; 
published  8-2-96 
Seed  planting  and 
'eguiatec  articles 
movement,  comments 
due  by  9-3-96; 
published  8-19-96 
Plant-related  quarantine, 
foreign: 

Camellia,  gardenia, 
rhododendron,  rose,  and 
lilac;  imported  cut  flowers; 
comnDents  due  by  9-3-96; 
published  8-2-96 
Fruits  and  vegetables; 
Importation;  comments 
due  by  9-3-96:  published 
8-16-96 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Semice 

ChiW  nutrition  programs: 
National  school  lunch,  ' 
school  breakfast,  chikj 
and  adult  care  food,  and 
summer  food  service 
programs- 


alten-.aies 
commenis  due  by  9-3- 

96    pLit>iisnec  ft- 15-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Eiectrc  loans 
Eiectnc  bonowers;  merger 

and  consolidation  policies; 

comments  due  t»y  9-6-96: 

3ut>iished  8-7-96 

COMMERCE  DEPARTMENT 
Patents 
Acquisition  and  proteciion  of 
foreign  rights  in 
inventions,  licensing  of 
foreign  patents  acquired 
by  GovemmenL  etc. 
Federal  regulatory  reform; 
comments  due  t>y  9-6- 
96;  published  8-7-96 
COMMERCE  DEPARTMENT 
National  Oceanic  anc 
Atmosphenc  Administratior 

Fishery  conservation  arw 
management 
Bering  Sea  and  Aleutian 

Islands  grourxlfish; 

comments  due  t}y  9-5-96; 

published  8-27-96 
Summer  flounder  arxj  scup; 

comments  due  by  9-3-96; 

published  8-6-96 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Oti.ce 
Patents: 
Aoquisitkxi  and  protection  of 
foreign  rights  in 
inventions,  licensing  of 
foreign  patents  acquired 
by  Government,  etc. 
Federal  regulatory  reform; 
comments  due  by  9-6- 
96;  published  8-7-96 

ENERGY  DEPARTMENT 

Conflct  of  interests;  comments 
due  by  9-3-96;  putjiished  7- 
5-96 

ENV'RONMEN-'A. 
PROTECTION  AGENCY 
Air  quality  impi-  •  ^-  -.■iion 

plans;  approval  and 

promulgation;  various 

States: 

Michigan;  comments  due  by 
9-4-96;  published  8-5-96 

Missouri;  comments  due  by 
9-4-96;  published  8-5-96 
Air  quality  implementation 

plans;  approval  arxJ 

promulgation;  vanous 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Michigan;  comments  due  by 
9-4-96;  published  8-5-96 
Hazardous  waste  program 

authorizations: 

lllin(»s;  comments  due  by  9- 
4-96;  published  8-5-96 


5  -j;„'e"„j'ic  r.v'xra "' 
%s"to'"ia    "«   :i'x'  ■ia.:a"X'>,.JS 

'■■  .,JDSta'i;,-f-'S       ,T'-':'-iQf-^t;  , 
piS'-' 

Na'iona   :xmties  hst 
,4«3>     ,->-^mer«8  due 
-)  i o  9fc,  published  8- 
2-96 
Toxic  chemical  release 
reporting:  community  right- 
to-know- 

Metal  mining,  coal  mining, 
etc.;  industry  group  list 
additions;  comments 
due  by  9-4-96; 
published  8-21-96 
Water  poUutkxi;  effluent 
guidelines  for  point  source 
categories: 
Leather  tanning  arxJ 
finlshtng;  comments  due 
by  9-6-96;  published  7-8- 
96 
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COMMISSION 
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Telecommunfeations  Act  of 
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9-3-96;  published  8-23-96 
FEDERAL  DEPCSrr 
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Assessments: 
Oakar  institutkxw; 
interpretive  rules; 
comments  due  biy  9-3-96; 
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Contractors  suspension  arxJ 
exclusion  and  contracts 
termination;  comments  due 
1^"  9-3-96;  published  7-5-96 

EDERAL  ELECTION 
COMMISSION 
Rulemaking  petrtkxis: 
Denxx^ratic  Senatorial 
Campaign  Committee  et 
al.;  comments  due  by  9-6- 
96;  putilished  8-7-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  tjank 
system: 

Advances;  terms  and 
conditions;  comments  due 
by  9-3-96;  putdished  8-2- 
96 
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FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 

(RegulatKDn  E) 

Home  banking  sen/ices 
disctosure:  new  accounts 
erof  resolution,  and 
stofe- value  cards,  etc  . 
comments  due  t5y  9-6-96; 
putJdshed  7-17-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Information  Resources 
Management  Regulat)on: 
Federal  mtormatior 
processing  multiple  award 
schedule  contracts, 
provisions  removed 
comments  due  by  &-6-96; 
published  7-6-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 

procedure 

Miscellaneous  amendments; 
Federal  regulatory  review 
comments  due  bv  9- -3-96, 
putjiished  6-4-96 
Animal  drugs,  feeds,  ano 

related  products 

Carcinogencity  testing  of 
compounds  used   r  food- 
producing  animals 
comments  due  Dv  9-3-96, 
putJished  6-20-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
H«8ltti  Care  Financing 
Administration 

Medicare 
Physician  fee  schedule 

(1997  CY).  payment 
policies,  revisions 
comments  due  bv  9-3-96; 
published  7-2-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

;.ead-t)ased  paint  hazards  in 
federally  owned  -esidential 
property  and  housing 
receiving  Federal 
assistance,  notification 
evaluation   and  '•eductior,, 
comments  due  by  9-5-96; 
published  6-7-96 

Mortgage  and  loan  insurance 
program 

Single  familv  mortgage 
insurarce.  loss  mitigation 
procedures    comments 


due  by  9-3-96;  pubKshed 
7-3-96 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureat 

Educattor. 
Speciai  education;  Federal 
regutatory  review; 
comments  due  bf  9-3-96;" 
published  7-2-96 

^and  and  water 
Imgatton  proiects  and 
systems;  comments  due 
by  9-3-96;  published  7-5- 
96 
Pater>ts  in  fee,  certificates  of 
:ompeterx:y,  restrictions 
removal,  and  Indian  lands 
sale;  issuance;  comments 
due  by  9-3-96;  published 
7-2-96 

Law  and  order 
Indian  country  law 
enforcement;  comments 
due  by  9-3-96;  published 
7-5-96 

INTERIOR  DEPARTMENT 

Land  Management  Bursat 

Minerals  management: 
Mhwral  materials  disposal; 
bondbig  and  certificates  of 
deposit  requirements; 
oomnenis  due  by  9-3-96; 
published  8-2-96 

iNTERiOB  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  birc  .nunting. 
Annual  hunting  regulations; 

and  late  season  migratory 

bird  hunting;  comments 

due  by  9-3-96;  published 

8-15-96 
INTERIOB  DEPAK-MtNT 
National  ParV  Se'-vKe 
Special  'Bquuiurj-.,, 
Vovage'vifs  National  Park, 

MN.  aircraft  operations; 

designation  of  areas; 

convnents  due  by  9-5-96; 

published  5-6-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
-^er-'ianent  program  and 
abandoned  mine  land 
reclamation  plan 
suismissions: 
Oklahoma;  comments  due 

by  9-3-96;  published  8-2- 

96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
immtgration; 


Visa  waiver  pilot  progranrv- 

Argentir\a   comments  due 

bv  9-6-96,  putilished  7- 

a-96 

Nationality 
Citizenship  acquisition;  equal 
treatment  of  women  in 
confemng  citzenship  on 
children  born  abroad; 
comments  due  by  9-3-96; 
published  7-5-96 

L.ABOR  DEPARTMENT 
Wage  rates  predetermination 

procedures,  and  constructon 

and  nonconstruction 

contracts:  latxir  standards 

provisions 

Davis-Bacon  helper 
f^egulations  suspension 
continuation:  comments 
due  by  9-3-96;  published 
8-2-96 

LABOR  DEPARTMENT 
Wage  and  Hour  DIvlston 

Wage  rates  predetermination 
procedures,  and  construction 
and  nonconstruction 
contracts,  labor  standards 
provisions 
Davis-Bacon  helper 
regulations  suspension 
continuation;  comments 
due  by  9-3-96;  published 
8-2-96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions 

Corporate  credit  unions: 
capital  strengfiening  nsK 
'management  and  control: 
comments  due  by  9-3-96, 
published  7-23-96 

Corporate  credit  unions, 
capital  strengthening  nsK 
-nanagement  and  control: 
::omments  due  by  9-3-96, 
published  5-4-96 

NATIONAL  LABOR 
RELATIONS  BOARD 

Summary  ludgment  motions 

and  advisory  opinions. 
■  Federal  regulatory  review; 
comments  due  by  9-5-96; 
published  8-2-96 

NUCLEAR  REGULATORY 

COMMISSION 

Agreenrient  State  licenses; 
recognition  of  areas  under 
exclusive  Federal  junsdiction 
wihin  agreement  State: 
comments  aue  by  9-3-96; 
published  6-18-96 

Rulemaking  petitions: 


Amersham  Corp.,  comments 
due  by  9-3-96.  published 
6-18-96 

University  of  Cincinnati; 
comments  due  by  9-4-96, 
published  6-21-96 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Mail  classificatkjn  reform; 
implementation  standards; 
comments  due  by  9-5-96; 
published  8-15-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Pollution: 

Tank  vessel  and  facility 
response  plans: 
hazardous  sutKtances 
response  equipment, 
comments  due  by  9-3-96 
putJiished  5-3-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Aerospace  Technologies  ot 
Australia  Pty  Ltd.; 
comments  due  by  9-6-96, 
putilished  7-8-96 

Boeing;  comments  due  by 
9-3-96:  published  7-5-96 

Fokker:  comments  due  by 
9-3-96:  puWisned  7-24-96 

Raytheon,  comments  due  by 
9-6-96;  putjlished  7-8-96 

Airworthiness  standards 

Speciai  conditions- 

de  Havilland  DHC-8-400 
airplane,  comments  due 
by  9-5-96,  puWiFhed  7- 
22-96 

Class  E  airspace,  comments 
due  by  9-3-96:  published  7- 
17-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Qualified  small  txjsiness 
stock;  50  percent 
exclusion  for  gain; 
comments  due  by  9-4-96, 
published  6-6-96 

Section  467  rental 
agreements,  comments 
due  by  9-3-96:  published 
6-3-96 
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Implementation.  44290-44291 

Agriculture  Department 

Sec  Agricuiturai  Marketing  Service 

See  Federal  Crop  Insurance  Corporation 

See  Forest  Service 

See  Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  44290 

Antitrust  Division 

NOTICES 

Nanona!      'i:erative  research  notifications: 

Acvani  er,  Lead-Acid  Battery  Consortium,  44347 

Hiotechno,(,g\  Resea.-r  h  :\  Df-velopment  Corp.,  44347 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 
Meetings: 

\:  cess  Board.  44291-44292 

Arts  and  Humanities,  National  Foundation 

See  NaUonai  FoundaUon  on  the  Arts  ana  me  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
National  Vaccine  Advisory  Committee,  44313-44314 

Coast  Guard 
RULES 

Boating  safety: 
Inflatable  personal  flotation  devices  for  recreational 
boaters;  approval  procedures 
Reporting  and  recordkeeping  requirements,  44176 
Regattas  and  marine  parades: 
Blessing  of  the  Fleet  and  Fireworks  Display,  Louisiana 

Shrimp  and  Petroleum  Festival,  44160 
Hampton  Bay  Days  Festival,  44160 
Mississippi  Blackhawks  Water  Ski  Show,  44161 

NOTICES 

Meetings: 
Houston/Galveston  Navigation  Safety  Advisory 
Committee,  44383 

Commerce  Department 

See  intemdtionai  Trade  Administration 

See  Nationai  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 


Comrnittee  ♦o'-  the  i-^iplementat'on  o'Tpxfite  4a'-?e"ient? 

NC'CES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  44380-44381 
Guatemala,  44381 
Pakistan,  44381-44382 

Comrnodify  futures  "'"'"ad'-nc  Co^r^issic- 

NOTICES 

Meetings;  Sunshine  Act,  44305-44306 

Education  Department 

NOTICES  ' 

Met- lings: 
Student  Financial  Assistance  Advisory  Committee,  44306 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Envtronmenta!  P'otectior  Agency 
RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia,  44161-44163 
PROPOSED  Ru.ES 

Air  qucu.t  V  unplementation  plans;  approval  and 
promulgation;  various  States: 
Colorado,  44264-44269 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Acephate,  etc.,  44269 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  Ust  update,  44269-44278 
Toxic  chemical  release  reporting;  community  right-to- 
know — 
Metal  mining,  coal  mining,  etc.;  industry  group  list 
additions,  44278-44279 
NOTICES 
Meetings: 
Acute  Exposure  Guideline  Levels  for  Hazardous 

Substances  National  Advisory  Committee,  44307- 
44308 
Benchmark  dose  peer  consultation  workshop,  44308 
Organization,  functions,  and  authority  delegations: 
Headquarters  Library  and  INFOTERRA;  revised  hours  for 
public  access,  44308 
Unified  library  of  OPPTS  test  guidelines;  availability: 
Product  properties  and  residue  chemistry,  44308-44311 

Executive  Office  ot  the  Presioent 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  AamimstratJon 
RULES 

Airworthiness  directives: 
American  Champion  Aircraft  Corp.,  44157-44160 
Learjet,  44156-44157 
Procedural  rules: 
Civil  penalty  enforcement  actions  resulting  from  certain 
security  violations;  Federal  regulatory  reform.  44152- 
44156 
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PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  44  210-44  249 
NOTICES 
Exemption  petitions;  summary  and  disposition,  44383- 

44384 
Meetings 

RTCA,  Inc     44 3 84-44385 

Federal  Communications  Commission 

RULES 

Common  ca.Ti^^r  services: 

27.5-29  5  GHz  frequency  band,  redesignation;  29.5-30,0 
GHz  frequenc  V  band  reallocation;  local  multipoint 
distribution  service  and  fixed  satellite  services; 
rules  and  policies,  44177-44183 
Practice  and  procedure: 

Application  fee  schedule 
Correction,  44176 
Radio  stations;  table  of  assignments: 

Arkansas,  44184 

Iowa,  44183-44184 

Kansas.  44184  •     ■    " 

PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Louisiana.  442RR 

Nevada  et  d,     44:87-44288 

Ohio,  44  288—441:89 
NOTICES 
Meetings 

Public  .Safety  Wireless  Advisory  Committee,  44311 

Federal  Crop  Insurance  Corporation 

RULES  -    * 

Crop  insurance  regulations: 

.•Vnzona-Cal'.fomia  citrus,  44145-44149 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations:' 

Alabama  et  ai..  44165-44167 

Connecticut  et  al..  44167-44176 
Flood  insurance;  communities  eligible  for  sale: 

Michigan  et  al,  44163-44165 
PROPOSED  RULES 

Flood  elevation  determinations; 
Florida  et  al..  44279-44287 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hvdroeiectnc  applications,  44307 
Applications,  hearings,  determinations,  etc.: 
.■\tmos  Energy  Services,  Inc.,  44306—44307 

Federal  Highway  Administration 

NOTICES 

,Agen(  V  information  collection  activities: 
Proposed  collection;  comment  request,  44385 

Grants  and  cooperative  agreements;  availability,  etc.: 
Motor  carrier  regulatory  relief  and  safety  demonstration 
project,  44385-44391 

Federal  Reserve  System  ' 

NOTICES 

Ban](.s  and  bank  holding  companies: 

Change  in  bank  control.  44311-44312 

Formations,  acquisitions,  and  mergers,  44312-44313 

Permissible  nonbanking  activities.  44313 
Meetings;  Sunshine  Act,  44313 


Fish  and  Wildlife  Service 

MOTICES 

Endangered  and  threatened  species  permit  applications, 

44324 
Endangered  Species  Convention: 

Appendices  and  amendments,  44324—44332 
Meetings: 
Endangered  Species  of  Wild  Fauna  and  Flora 

International  Trade  Convention.  44332—44342 

Food  and  Drug  Administration 

Rules 

Medical  devices 
Cigarettes  and  smokeless  tobacco  products,  restriction  of 
sale  and  distribution  to  protect  children  and 
adolescents,  44396-45318 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  44347.  44348 

Forest  Service 

NOTICES 

Meetings: 
Southwest  Washington  Provincial  Advisory  Committee, 
44291 

General  Accounting  Office 

PROPOSED  RULES 

American  with  Disabilities  Act;  implementation: 
Personnel  relations  and  services,  44187 
Prohibited  personnel  practices.  44187 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  .administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Menta!  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Conunittees;  estabUshment.  renewal,  termination,  etc.: 
Advisory  Comnllttee  to  Administrator,  44314 

Housing  and  Urban  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards; 
Low  income  housing — 
Drug  elimination  program,  44315—44323 
Grants  and  cooperative  agreements;  availability,  etc.: 
Supportive  housing  programs — 
Elderly,  44323 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

immigration: 
Educational  requirements  for  naturalization —    . 
Exceptions  due  to  physical  or  developmental  disability 
or  mental  impairment,  44227-44230 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
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NOTICES 
Meetings 
U  pstem  Water  Policy  Review  Advisory  Commission, 
44323-44324 

internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44392-44393 

International  Trade  Administration 

NOTICES 
AntKiiiiTiping: 
Beryllium  metal  and  high  beryllium  alloys  from — 
Kazakhstan,  44293-44296 
Countervailing  duties: 
Refrigeration  compressors  from — 

Singapore,  44296-44297 
Roses,  miniature  carnations,  and  other  cut  flowers  from — 
Colombia,  44297 
Export  trade  certificates  of  review,  44297-44298 

International  Trade  Commission 

NOTICES 

;:r.;iort  investigations: 

\gricultural  tractors  under  50  power  take-off  horsepower, 

44344 
Open-end  spun  rayon  singles  yam  from — 
Austria,  44344-44345 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Bankruptcy  Procedure  Rules,  44346 
Civil  Procedlire  Rules,  44346 
Criminal  Procedure  Rules,  44346 
Practice  and  Procedure  Rules,  44345^4346 

Justice  Department  ^ 

See  Antitrust  Division 
See  Foreign  Claims  Settlement  Commission 
See  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 
Musselman,  Scott  A.,  44346 

Land  Management  Bureau 

NOTICES 

iocliuin  leases,  exploration  licenses,  etc.: 
Wyoming,  44342-44343 

Minerals  Management  Service 

NOTICES 

Lnv  .ronmental  statements;  availability,  etc.':- 
Outer  Continental  Shelf  oil  and  gas  leasing  5-year 
program,  44343 

National  Poundation  on  the  Arts  and  the  Humanities 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  44292  "     , 

Meetings;  Sunshine  Act,  44292-44293 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44391—44392 


National  Institute  o*  Stanaaros  anc  Tec^inciogy 

NOTICES 

Meetings: 
International  Organization  of  Legal  Metrology,  U.S. 
Technical  Participation  in  10th  Quadremual 
Conference,  44298-44299 
Voluntary  product  standards: 
Glass  Packaging  Institute — 
Glass  bottles  for  carbonated  soft  drinks;  withdiavra, 
44299 

NatiO''ic*i  institutes  o-  Heailh 

Meetmgs: 
Human  Genome  Resetirch  National  Advisory  Council, 

44314 
National  Cancer  Institute,  44314-44315 

National  Oceamc  and  Atnospne'-^c  Adf^v.'»;st'ation 
RUi.ES 

Fishery  conservation  and  management: 

Caribbean,  Gulf  of  Mexico  and  South  Atlantic  fisheries, 
44184-44185 

Pacific  Coast  groundfish,  44185-44186 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  scup,  44289 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  44299-44300 
Grants  and  cooperative  agreements;  availability,  etc.: 
Northeast  multispecies;  fishing  capacity  reduction 
program,  44300-44305 

National  Park  Service 

NOTICES 

Committees;  estabUshment,  renewal,  termination,  etc.: 
Cape  Cod  National  Seashore  Advisory  Commission, 
44343-44344 

Nuclear  Reguiatony  Con^f^iSSion 

NC^iCES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  44351-44353 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  44353-44368 
Applications,  hearings,  determinations,  etc.: 

Consumers  Power  Co.,  44348-44350 

Washington  PubUc  Power  Supply  System,  44350-44351 

Office  0*  Unitea  States  Trade  Reo'-esentative 

See  i:^-!'-  :\Lj::-i-ntative,  O::.-,  _: :ed  States 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Rec'amation  Bureau 

Meetings: 
Bay-Delta  Advisory  Cbimcil,  44344 
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Rural  Utilities  Service  -  .    .  •, 

PROPOSED  RULES 

Telecommunitdtions  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Telecommunications  plant  acceptance  tests  and 

measurements.  44195—44227  '.   : 

Securities  and  Exchange  Commission 

PROPOSED  RULES  .         ■ 

Securities: 

Lost  securityholders;  transfer  agent  requirements,  44249- 
44258 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange,  Inc.,  44370-44376 

Pacific  Stock  Exchange,  Inc.,  44376-^4379 

Philadelphia  Stock  Exchange,  Inc.,  44379-44380 
Applications,  hearings,  determinations,  etc.: 

Alliance  Growth  Fund,  Inc.,  44368-44369 

Focus  Investment  Trust  (Series  1),  44369 

Seligman  Henderson  Emerging  Companies  Interval  Fimd, 
Inc.,  44369-44370 

Substance  Abuse  and  Menta^  Hea't"-  Services 
Administration 

NOTICES 
Me.-;:.gs: 
Substance  Abuse  Treatment  Center  National  Advisory 
Council,  44315 

Surface  Mining  Reclamation^  ^"d  Fnforcement  Office 
PROPOSED  Rules 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Maryland,  44258-44260 

Texas,  44260-44264  .»    . 

Textile  Agreements  im,pieme"tation  Committee 
See  Committee  lor  me  implementation  of  Textile 
Agreements 


Trade  Representative,  Office  of  United  States 

NOTICES 
Meetings: 
Investment  and  Services  Policy  Advisory  Committee, 

44382 
Trade  Policy  and  Negotiations  Advisory  Committee, 
44382 

Transportation  Department 
See  Coast  Guard 

See  Federal  Ayiation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  44383 

Treasury  Department 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Health  and  Human  Services  Department,  Food  and  Drug 
Administration,  44396—45318 


Header  Aids 

/T^auiiiuudi  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Fret;  Llectrornc  Bulletm  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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212 40662 

235 40552 

236 „ 40562 

242 40562 

287 40552 

292 40652 

2fl2a 40552 

312 44227 

9CFR 

78 41730 

92 43417 

94 40292.  43305 

304 43149,43150 

308.- 43149,  43150 

310 431 49,  431 50 

317 42143 

320 43149,  431 50 

327 43149.43150 

381.- - 43149,  43150 

416..- 431 49,  431 50 

417 43149,43150 

Proposed  Rules: 

92 43188 

101 43483 

102 43316 

104 - 43316 

130 43188 

10  CFR 

2 43406 

50 41303 

51 43406 

Proposed  Rules: 

2 43409 

25 „ 40555 

30 43193 

40 43193 

51 - 43409 

70 43193 

95 40565 

430 41748,44001 

434 40882 

435 - 40882 

490 41032 

11  CFR 

104 42371 

110 40961 

Proposed  Rules: 

109 41036 

1 10 41 036 

12  CFR 

26 40293 

30 43948 

208 43948 

212 40293 

310 .— 43418 

348— 40293 

364- — 43948 

563f.- - 40293 

570 43948 

701 41312 

931  ™ 4031 1 

932- - 43151 

933— 42531 

941 431 51 

Proposed  Rules: 

3 42565 

208- - 42565 

219 43196 

225 42565 

325 42565 

357™ 40756 


362 43486 

567 42566 

61 3 42091 

614 „ 42091 

615 - 42901 

618 42901 

619 - .42901 

620 42901 

626 42901 

703 41760 

704 41760 

932 42670 

934 41 535 

935 40364 

94 1 42670 

1270 42824 

13  CFR 

107 41496 

121 42376.43119 

14  CFR 

^3 44162 

1 7......."."..'.".".".'.".'....423^^  42397 

25 41949,42144 

27 43952 

29 43647."43648."43952 

39 4031 3.  4051 1 ,  41733, 

41951,  41953,  41955,  41957, 
42549,  42773,  42776.  42777, 
42779,  42781 .  42782,  42994, 
42996,  43155,  43307,  43660, 
43652,44156,44157 

71  40147,  40315,  40316, 

40717.  40718,  40719,  40961, 

41684.  41735,  41736,  42146, 

42784.  42785,  43310 

73 42660 

95 40148 

97 40150,  40151,  42561, 

42662,  42654 

121 4391 6 

Proposed  Rules: 

Oh.  1  41760 

23 41688 

25 40710.  41688,  41924, 

42677 

33 41688 

39 40159,  40768,  40760, 

40762,  41037,  41039,  41537, 
41539.  41761,  41763,  41766, 
41757.  42195,  42825,  43317, 
43319,  43687,  43689,  43691, 
43692,  44002,  44004,  44006, 
44230.  44232,  44234,  44237, 
44239,  44241 ,  44243,  44245, 
44247 

71 40366,  43320.  43694, 

44008,44119 

91 41 040,  431 96 

93 41 040,  431 96 

1 21 41 040,  431 96 

136 41040,43196 

256 42197,  42208,  43500 

15  CFR 

679 40481 

774 41 326 

799A 41 326 

902 43420,  43952 

16  CFR 

1700 40317 

Proposed  Rules: 

23 43500 

1 507 41 043 


17  CFR 

1 

...41496,  42999 

4 

42146 

211 , 

40721 

230 , 

42786 

239 , 

42786 

270 , 

42786 

274              

42786 

Proposed  Rules: 
4 , 

44009 

230 -....; 

43400 

232  

4424Q 

240 

250 , 

,..43400,  44249 
43400 

270 , 

43400 

275 

4340C 

18  CFR 

3c -..-, 

4341 1 

284 , 

, 40962 

381 

40722 

PropoMdRulM: 
36 

.'. 41759 

284 

41406 

19  CFR 

10 

41737 

1  £•••••■•■••••••••••••••( 

101          .... 

..41737,  43960 
43429 

102 

41737 

134 

41737 

210 

43429 

20  CFR 

348 , 

,'..,.42377 

404  

A1.%*M 

21  CFR 

73 

40317 

101 40320, 

106 „. 

40963,  42742. 

43119,  43433 

43963 

136 

40513 

137 

406^3 

139 

40513 

176 

42378 

177 

, 42379 

178 

179 

..42381,43156 
.....42381 

182 

43447 

184 

520 

..40317,  43447 
..43654,  43963 
..41498,  42383 
, 42383 

558 

584        

..43450,  43654 
43451 

601 

, 40153 

620 

, 40153 

630 

40153 

640 

, 40153 

650 

, 40153 

660 :„. 

, 40163 

680 

40153 

801 

, _.44395 

, 44396 

804 

, 44396 

807 

, 44396 

820 - 

, 44396 

897 

, .■:.44396 

1309 

....<. 4098" 

1310 

40981 

1313 

40981 

Proposed  Rules: 
201 

42826 

331 

42826 

352 42398 

730 44013 

880 44013 

22  CFR 

50 - 4331 0 

51 43310 

1 26 41 499.  41 737 

212 43002 

602 40332 

23  CFR 

567 43964 

Proposed  Rules; 

555 40484 

24  CFR 

103 41480 

111 41282 

115 41282 

203 42786 

221 42786 

280..- 42962 

291 43966 

700 42949 

982 42129 

3500 41944 

Proposed  Rules: 

10      „ 42722 

Ch.lX 42939 

25  CFR 

Proposed  Rules: 

214 41366 

216 44019 

26  CFR 

1 40993   42 '  65 

26 043656 

31 40993 

301 421 78 

602 ...40993 

Proposed  Rules: 

1 42401,  43695,  44023. 

44024 

20 431 97 

25 431 97 

31 42401 

36a 42401 

301 42401 

502 -...42401 

503 42401 

509 42401 

513 42401 

614 42401 

616 42401 

617 42401 

520 42401 

521 .„.: 42401 

27  CFR 

252 41500 

290 41500 

Proposed  Rules 

4 40668 

6 40668 

7 40668 

19 40568 

20 - 40668 

22 - 40568 

24 ; 40668 

26 40668 

27 40568 

70 40568 

250 40568 
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251 40568 

252 „ 42462 

290 42462 

28  CFB 

29 40723 

42 42556,  43119 

90 40727 

29CFR 

4 40714 

5 40714 

1691 „ 42556 

1910 43454 

1915 43454 

1 928 41 738,  434 s^ 

2510.... „ 4122C 

4044 42384 

Propos«<l  Rules: 

' „ 4036t 

5 10356 

102 43369 

30CFR 

56    42787 

5      42787 

?C3 40734 

Ub :. 40155 

33     40155 

S4b  42788 

rfSC    40735.43966 

Proposed  Rules: 

2  6C 41 54 1 

92C 44258 

336  43696 

936 40369 

943 44260 

31  CFR 

21 1 „ 41739 

214 4365t 

306 43636 

350 43636 

356 43636 

357 43626 

358 43636 

Ch.  V 43459 

500 43459 

51 5 ...._ 43459 

535 43459 

550 43459 

560 43459 

575 43459 

596 43462 

Proposeo  Rules: 

344 40764 

32  CFR 

505 43657 

S5'  43466 

Proposed  Rules: 

21 43867 

22 43867 

28 ; 43867 

32 434867 

33 43867 

34 43867 

202 *...40764 

33  CFR 

100 40513,42505,4-506 

110 40993 

1 1 7 4051 5,  431 58 

154 „ 41452,42462 

156 41452 


157 41684 

165 40515,  40994 

334  43969 

Proposed  Rules: 

100 44160,44161 

165 40587 

34  CFR 

Proposed  Rules: 

75 43640 

76 43640 

77 43640 

270 43640 

271 43640 

272 , 43640 

507 „„ 43640 

642 „ 43640 

648 43640 

562 43640 

563  43640 

564  43640 

36  CFR 

31 40996 

211.: 415070 

s»roposed  Rules: 

7 41058 

242 41060 

37  CFR 

1 42790.  43400 

15 42807 

1 5a ; 42807 

1 01 40997 

102 40997 

501 40997 

38  CFR 

19 43008 

20         43008 

Proposed  Rules; 

1 40589 

3 41368 

17 41 1 08 


39  CFR 


1 1 1 , 

233 

Proposed  Rules: 

701 


..42478 
..42557 

..42219 


40  CFR 

3 40500 

5 41330 

30 41959 

51 40940,  41838.  44119 

52 40516,  41331,  41335. 

41338.  41342.  41838,  43668, 

43970,  43972,  43973,  43976. 

44161 

60 42808 

63 43675 

80 42812 

81 40516.  41342,  43668 

85 40940 

122 41698 

180 40337.  40338,  40340 

261 4051 9 

263 43698 

268 43924 

271 40520,  41 345-,  43009, 

43018,  43924 

272 41345 

282' 41507 

300 40523 


Proposed  Rules 

i  43030 

52 40591 .  40592.  41 371 , 

41372,  42939.  43030.  43202, 
40501 .  44024,  44264 

59 40161 

60 40501 

63 40501,  43698 

64 „ — 41991 

70 41991 .  42222 

71 41991 

80 42827 

81 41371.  41759,  41764, 

40501 

153 41764 

159 41764 

180 44269 

185 , 44269 

260 41  111,  40601 

261 41111.42318,40501 

262 41111 

264 41  111,  40501 

265 „ „....40501 

266 .40501 

268 „ 411 1 1 

269 41 1 1 1 

270 40501 

271 41 1 1 1 .  4231 8.  40501 

281 40592 

300 40371 .  42402.  42404, 

43203,  43205,  44025,  44269, 

44275 

302 42318 

372 43207,44278 

41  CFR 

50-201 .....40714 

50-206 40714 

60-250 43466 

60-741 43466 

60-999 43466 

101-11 41000 

101-35. „„ 41003 

101-43 : 41352 

1 01  -46 4 1 352 

201-23 40708 

201-24 40708 

Ch.  301 40524 

42  CFR 

406 40343 

407 „ 40343 

408 40343 

415 42385 

416 40343 

417 42385 

473 42385 

498 42385 

43  CFR 

4 40347 

12 40525 

Proposed  Rules: 

1862 42579 

3600 40373 

3610 40373 

3620 .40373 

3860 42407 

44  CPR 

64 40525,  42179.  44163 

65 40527.  43677.  43679. 

44165.44167 

67 43682,44169 

Pi-oposed  Rules: 

6/ 40595,  43718,  44279 


206 43208 

45  CFR 

1336 42817 

1610 41960 

I617 41963 

1632 „ 41964 

1633 41965 

46  CFR 

31 41684 

35 „ 41684 

70 40281,  43685 

71 43685 

75 43685 

77 _ 43685 

78 43686 

108 40281 

133 40281 

153 42822 

159 44176 

168 ._ 40281 

199 40281.  43686 

572 40530 

Proposed  RuM: 

1 0 .-..4 1 208,  43720 

15 „....41208,  43720 

540 43209 

47  CFR 

1 40155,  41006,  41966, 

43023,43468,44176 

2 41 006,  42386 

1 5 4 1 006,  42558 

20 40348.  43977 

22 43977 

24 41006 

25 44177 

63 40531 

64 42181,  42558,  43159 

68 421 81 ,  42386 

73 40156,  40746,  41019. 

42189,  42190,  42394.  43025, 

43472,  43685,  43686,  43981. 
44183.44184 

76 43160 

90 40747 

97 41006 

101 44177 

Proposed  Rules: 

Ch.  1 43031 

2 43721 

20 40374.  44026 

22 43721 

24 43721 

25 40772 

32 401 61 ,  41 208 

64 40161,41208 

73 40774,  40775,  41 1 14, 

42228,  42229,  42230.  42412. 

42413,  43032,  43033.  43209, 

40515.  44287.  44288 

90 43721 

48  CFR 

Ch.  1 41466,  41477 

2 41467 

5 41467 

7 41467 

8 „ 41467 

9 _ 41467,41472 

12 41467 

1 5 41 467 

16 41467 

1 7 41 467 

19 41467 
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22  _ ^...  4 '46" 

23  4  •473 

25  41475 

3- 41476 

32  „ 41 467 

33 ; 41467 

34  _ 41467 

37 _ 41467 

38 41467 

39  41467 

45 4 1 467 

46 41 467 

5  •  41 467 

52 41467.  41473 

53 „ 41467 

253 ^ 431 1 9 

506 > 421 90 

54  7 42190 

552 42190.  46462 

7' 9 42939 

722 42939 

752 42939 

901 _ 41 702 

905 ^ 41702 

906 ~ 41702 

908 41702 

909 41684 

915 41702 

916 41702 

91 7 41 702 

922 „ 41 702 

928 41702 


932 

41702 

933 

41702 

935 

..... 41702 

936 ;„„. 

942 

41702 

41702 

945....: 

952 

41702 

41702 

971 

41702 

1801 

40533 

1802 

1803 

40633 

40533 

1804 

40533 

1805 

.40533 

1806 

.40633 

1825 

.42394 

1852 

40533 

5>^pos#c  9ui0S: 

41212 

4...„ 

5 

...41212,  41214 
41212 

7 

40284 

12 - _... 

14 

41214 

41212 

15 

16 

25 „.. 

31  ..„ 

...40284.  41214 
...40284,  41214 

„ 41214 

41214 

36 

41212 

37 

40284 

42 

43294 

46 

52..„ 

...40284,  41214 
..40284,41214 

53 43294 

225 432 '  4 

252 432  ■  4 

909 40775 

952 40775 

970 407:'5 

Ch.  34 „ 43640 

49  CFR 

1 92 4101 9 

195 43026 

390 42822 

544 4^985 

571 41 356  4 '  5  <  c 

Proposed  Ru(«S' 

■  ':;  435 '5 

Ch.  Ill 43816 

361 40781 

362 40781 

363 40781 

364 40781 

383 43725 

385 40781 

386 4078^ 

391 4078'  43725 

393 4078- 

571 40784,  41510  4  764 

■i3033   4403- 
100?   42190 

?0  CFR 

13 40481 


14 4048* 

'  7...„ „ 41020   43'  78 

20 42492 

222 4'5'4 

285 40332.43027  43' 84 

622 43952,  44^84 

660 40156.  40-57,  43472 

44-85 

678 43185 

679 40158,  40353,  40748, 

4-024,  4-363    4^523    4-744 

43312 
Proposed  Rules; 

20   ,  42495  42500, 42506 
42730,  441-9 

30 _ 41 115 

100 41060 

216 40377.43517 

217 41 116 

222 _ 41 116,  41541 

227 408-0  44032 

285 43618 

300 41987 

425 44032 

622 42413,  42822,  43215 

648     432-7  435-8,  43725, 

44289 

660 41988 

679 40380.  43035  43325, 

44033 
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REMINDERS 

The  rtems  m  this  list  were 
editonaily  compiled  as  an  aiG 
tc  Feaerai  Register  jsers 
Inclusion  or  exciuSK)n  from 
this  list  has  nc  lega! 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Cfop  -nsuraixe  'eguiations: 
A.nzona-California  citrus; 
published  8-28-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  inspection 

Service 

Meat  and  poultry  inspection: 
Poultry  carcasses,  raw  and 
chilled;  tnsodium 
phosphate  ase   published 
7-29-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatior 

plans,  approval  and 

promuiga'ior^,  various 

States 

Michigan,  puDlisnea  7-29-96 
Air  quality  planning  purposes; 

designation  of  areas, 

Anzona,  published  7-29-96 
Clean  Air  Act 
State  operating  permits 

programs- 
Tennessee    published  7- 

29-96 

FEDERAL  RESERVE 
SYSTEM 

internationai  banKing 
operations  (Regulation  K): 
Foreign  banks,  sheii 
branches  managed  or 
controlled  by  such  banks' 
U.S.  offices:  published  7- 
26-96 
NUCLEAR  REGULATORY 
COMMISSION 
Production  ano  utilization 
facilities,  domestic  licensing; 
Nuclear  power  plants- 
Nuclear  power  reactors; 
decommissioning 
procedures;  published 
7-29-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 
Airworthiness  directives: 


Boeing,  putilished  8-13-96 
General  Eiectnc,  published 

S-'3-96 
Jetstream;  putdished  8-13- 
96 
Airworthiness  standards: 
Special  conditions- 
Embraer  (Brazil)  Aircraft 
Corp.;  model  EMB-145 
airplarw;  putjiished  7- 
29-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Kiwifruit  grown  in  California; 

comments  due  by  9-4-96; 

published  8-5-96 
Marketing  orders;  expenses 

and  assessment  rates; 

comments  due  by  9-6-96; 

published  8-7-96 
Olives  grown  in  CaKfomia  and 

inported;  comments  due  by 

9-4-96;  published  8-5-96 

AGRICULTURE 

DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animai  we!'are 
Humane  treatment  of  dogs 
and  cats- 
Tethering  and  temperature 
requirenDents;  comments 
due  by  9-3-96; 
published  7-2-96 
Wire  flooring;  comments 
due  by  9-3-96; 
published  7-2-96 
Plant-reiated  quarantine, 
domestic; 

Kamal  bunt  disease- 
Arizona  et  a!.;  comments 
due  by  9-3-96; 
published  7-15-96 
Pubtic  forum;  comments 
due  by  9-3-96; 
published  7-15-96 
Seed  planting  and 
regulated  articies 
movement;  comments 
due  by  9-3-96; 
published  8-2-96 
Seed  planting  and 
regulated  articles 
movement;  comments 
due  by  9-3-96; 
published  8-19-96 
Plant-related  quarantine, 
foreign; 

Camellia,  gardenia, 

rtxxJodendron,  rose,  and 

lilac;  imported  cut  flowers; 

comments  due  by  9-3-96; 

published  8-2-96 
Fruits  and  vegetatjies; 

importation;  comnrtents 


due  tjy  9-3-96;  published 

8-16-96 

AGRICULTURE 

DEPARTMENT 

Food  and  Consu.rner  Service 
Child  nutrition  programs: 
National  school  lunch, 
school  breakfast,  child 
and  adult  care  food,  arxj 
summer  food  sen^ice 
programs- 
Meat  alternates; 
comments  due  by  9-3- 
96;  published  8-15-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
-iec'j)C  loans. 
Electric  tX)rrowers;  merger 
and  consolidation  policies; 
comments  due  by  9-6-96; 

COMMERCE  DEPARTMENT 
Patents; 
Acquisition  and  protectkxi  of 
foreign  rights  in 
inventions,  licensing  of 
foreign  patents  acquired 
by  Government,  etc. 
Federal  regulatory  reform; 
comments  due  by  9-6- 
96:  published  8-7-96 
COMMERCE  DEPARTMENT 
National  Oceanic  anc 
Atmospheric  Administration 
F,s,nery  conservatjor,  ano 
management; 

Bering  Sea  and  Aleutian 

Islarxls  groundfish; 

comments  due  by  9-5-96; 

published  8-27-96 
Summer  flounder  arxl  scup; 

comments  due  by  9-3-96; 

published  8-6-96 

COMMERCE  DEPARTMENT 
Patent  and  'raOemark  CWice 

Pa;e-':s 

Acquisition  and  protection  of 
foreign  rights  in 
inventions,  licensing  of 
foreign  patents  acquired 
by  Government,  etc. 
Federal  regulatory  reform; 
comments  due  by  9-6- 
96;  put)lished  8-7-96 

ENERGY  DEPARTMENT 

Conflict  of  interests;  comments 
due  by  9-3-96;  putjiished  7- 

5-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
Michigan:  comments  due  by 

9-4-96;  putdished  8-5-96 
Missouri;  comments  due  by 

9-4-96;  published  8-5-96 


Air  quality  implementation 
plans;  VAVapproval  and 
promulgation:  various 
States;  air  quality  planning 
purposes:  designation  of 
areas; 
Michigan;  conrvnents  due  by 

9^-96;  published  8-5-96 
Hazardous  waste  program 
auttKMizabons: 
lilirK>is;  comments  due  by  9- 

4-96;  published  8-5-96 
Superfund  program: 
National  oil  and  hazardous 

sutjstances  contingency 

plan- 

rvlatk>nal  priorities  list 
update:  comments  due 
by  9-3-96;  published  8- 
2-96 
Toxic  chemical  release 

reportng;  community  right- 

to4ax)w- 

Metal  mining,  coal  mining, 
etc.;  Industry  group  list 
additions;  comrr^ents 
due  by  9-4-96; 
published  8-21-96 
Wafer  pollution:  effluent 
guidelir>es  for  point  source 
categones; 
Leather  tanning  and 
finishing;  comments  due 
by  9-6-96;  published  7-6- 
96 

FEDERAL 

COMMUNICATIONS 
COMMISSION 

Cor^'-'  '    -t:-"    servces: 
Satellite  communications- 
Licensing  procedures: 
comments  due  by  9-3- 
96:  published  8-6-96 
Telecommunications  Act  of 
1996;  implementatiofv- 
Telemessaging,  electronic 
publishing,  and  alarm 
monitering  services: 
comments  due  by  9-4- 
96;  putilished  7-29-96 
Radio  stations;  table  of 
assignments; 

Mississippi;  commerrts  due 
t)y  9-3-96;  putilished  8-15- 
96 
Virginia;  comments  due  by 
9-3-96;  published  8-23-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Oakar  institutions: 
interpretive  njles; 
comments  due  by  9-3-96; 
published  7-3-96 
Contractors  suspension  and 
exclusion  and  contracts 
termination;  comments  due 
by  9-3-96;  published  7-5-96 

FEDERAL  ELECTION 

COMMISSION 

Rulemaking  peimons: 
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Democratic  Senatonal 
Campaign  Committee  et 
ai    comments  due  by  9-6- 
96.  [XJbdsned  8-7-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system 

Advances:  terms  and 
condftions,  comments  due 
by  9-3-96;  Dubiished  8-2- 
96 

FEDERAL  RESERVE 

SYSTEM 

Electronic  fund  transfers 
(Regulation  E): 
Home  banking  services 
disclosure   new  accounts 
error  resolution,  and 
store-value  cards,  etc.; 
comments  due  by  9-6-96; 
published  7-17-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Information  Resources 
Management  Reguiatkin: 
Federal  information 
processing  multiple  award 
schedule  contracts, 
provisions  removed; 
comments  due  by  9-6-96; 
put)lished  7-8-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Adtninistrative  practice  and 
procedure: 

Miscellaneous  amendments; 
Federal  regulatory  review; 
comments  due  by  9-3-96; 
published  6-4-96 
Animal  drugs,  feeds,  and 
related  products: 
Carcinogenicity  testing  of 
compounds  used  in  food- 
producing  animals; 
conwnents  due  by  9-3-96; 
published  6-20-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 
Physician  fee  schedule 

(1997  CY);  payment 

polk:ies;  revisions; 

comments  due  by  9-3-96; 

published  7-2-96 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Lead-based  paint  hazards  in 

federally  owned  residential 

property  arxl  housing 

receiving  Federal 


assistance;  notification, 

evaluation,  and  reduction; 

comments  due  by  9-5-96; 

published  6-7-96 
Mortgage  and  loan  insurance* 

program: 

Single  family  mortgage 
insurance;  loss  mitigation 
procedures;  comments 
due  by  9-3-96;  put>lished 
7-3-96 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education: 

Special  education;  Federal 
regulatory  review; 
comments  due  t>y  9-3-96; 
published  7-2-96 
Larvj  arxi  water 

Irrigation  projects  and 
systems;  comments  due 
tii  9-3-96;  published  7-5- 
96 

Patents  in  fee,  certificates  of 
competency,  restrictions 
renx)val,  and  Indian  lands 
sale;  issuance;  comments 
due  by  9-3-96;  published 
7-2-96 
Law  and  order 

Indian  country  law 
enforcement;  comnDents 
due  by  9-3-96;  put)lished 
7-5-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Mineral  materials  disposal; 
bonding  and  certificates  of 
deposit  requirements; 
comments  due  by  9-3-96- 
published  8-2-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Annual  hunting  regulations; 
and  late  season  migratory 
bird  hunting;  comments 
due  by  9-3-96;  published 
8-15-96 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Voyageurs  National  Park, 
MN;  aircraft  operations; 
designation  of  areas; 
comments  due  by  9-5-96; 
published  5-8-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan    • 
sutxnissions: 


Oklahoma:  comments  due 

by  9-3-96,  published  8-2- 
96 

JUSTICE  DEPARTMENT 

immigration  and 
Naturalization  Service 
Immigration: 
Visa  waiver  pilot  program- 
Argentina;  comments  due 
by  9-6-96.  published  7- 
8-96 
Nationality: 
Citizenship  acquisition;  equal 
treatment  of  women  in 
confernng  citizenship  on 
children  born  abroad. 
conrmients  due  by  9-3-96; 
published  7-5-96 

LABOR  DEPARTMENT 
Wage  rates  predetermination 

procedures:  and  construction 

and  nonconstruction 

contracts:  labor  standards 

provisions: 

Davis-Bacon  helper 
regulations  suspension 
continuation;  comments 
due  by  9-3-96;  putdished 
8-2-96 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Wage  rates  predetermination 
procedures;  and  construction 
and  nonconstnjction 
contracts;  labor  standards 
provisions: 
Davis-Bacon  helper 
regulations  suspension 
continuation;  comments 
due  by  9-3-96;  published 
8-2-96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Corporate  credit  unions; 

capital  strenghening  risk 

nr«nagement  and  control; 

comments  due  by  9-3-96; 

published  7-23-96 
Corporate  credit  unions; 

capital  strengthening  risk 

management  and  control; 

comments  due  by  9-3-96; 

published  6-4-95 

NATIONAL  LABOR 
RELATIONS  BOARD 
Summary  judgment  motions 

and  advisory  opinions; 

Federal  regulatory  review; 

comments  due  by  9-5-96; 

published  8-2-96 

NUCLEAR  REGULATORY 
COMMISSION 

Agreement  State  licenses; 
recognition  of  areas  under 


exclusive  Federal  )urisdiction 
within  agreement  State, 
comments  due  by  9-3-96; 
published  6-^8-96 

Rulemaking  petitions: 
Amersham  Corp    comments 
due  by  9-3-96,  published 
6-18-96 

University  o*  Cincinnati; 
comments  due  by  9-4-96; 
Dublished  6-21-96 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Mail  classification  reform, 
implementation  standards, 
comments  due  by  9-5-96; 
putilished  S-'5-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Pollution 

Tank  vessel  and  facility 
response  plans: 
hazardous  substances 
response  equipment; 
comments  due  by  9-3-96; 
published  5-3-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Aerospace  Technologies  of 
Australia  Pty  Ltd,; 
comments  due  by  9-6-96; 
published  7-8-96 

Boeing;  comments  due  by 
9-3-96;  published  7-5-96 

Fokker;  comments  due  by 
9-3-96;  published  7-24-96 

Raytheon;  comments  due  by 
9-6-96;  published  7-8-96 
Airworthiness  standards: 

Special  conditions- 
de  Havilland  DHC-8-400 
airplane;  comments  due 
by  9-5-96;  published  7- 
22-96 

Class  E  airspace;  comments 
due  by  9-3-96;  published  7- 
17-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Qualified  small  business 

stock;  50  fsercent 
.   exclusion  for  gain; 
comments  due  by  9-4-96; 
published  6-6-96 

Section  467  rental 
agreements;  comments 
due  by  9-3-96;  published 
6-3-96 
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This  section  of  the  FEDERAL  REGISTER 
contains  re^jiatofy  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjlished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7CFR  Pan  457 

Common  Crop  Insurance  Reguiations; 
Arizona-California  Citrus  Crop 
Insurance  Provisions 

AGENCY:  Federal  Crop  insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
Arizona-California  citrus.  The 
provisions  will  be  used  in  conjunction 
with  the  Common  Crop  Insiu-ance 
Policy  Basic  Provisions,  which  contain 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  policy  changes 
to  better  meet  the  needs  of  the  insured 
and  combine  the  current  Arizona- 
CaUfomia  Citrus  Crop  Insurance 
Regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms. 
EFFECTIVE  DATE:  August  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Meyer,  Program  Analyst,  Research  and 
Development  Division,  Product 
Development  Branch,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  \o.  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
^   effectiveness  of  these  regulations  under 


those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
June  30,  2001. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  comments,  data,  and  opinions 
on  information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  0563-0003 
through  September  30, 1998.  No  public 
comments  were  received. 

Unfunded  Mandafp*-  Rpfnrm  Act  of 
1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  of  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  milUon  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-efi^ective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Ordrr  \o.  12612 

It  has  been  aetermined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  An  insured  must 
.  also  annually  certify  to  the  previous 
years  production  or  receive  a 
transitional  yield.  The  producer  must 
maintain  the  production  records  to 
support  the  certified  information  for  at 
least  3  years.  This  regulation  does  not 
alter  those  requirements.  The  amount  of 
work  required  of  the  insurance 
companies  delivering  and  servicing 
these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  fi-om  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  bsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 
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Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  dupUcative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thursday,  June  20,  1996,  FCIC 
published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  31464-31468 
tu  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.121,  Arizona- 
Cahfomia  Citrus  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  the  current  provisions  for 
insuring  Arizona-California  citrus  found 
at  7  CFR  part  409  (Arizona-California 
Citrus  Crop  Insurance  Regulations), 
thereby  limiting  the  effect  of  the  current 
provisions  to  the  1997  and  prior  crop 
years.  After  this  final  rule  becomes 
effective,  the  current  provisions  for 
insuring  Arizona-California  citrus  will 
be  removed  from  7  CFR  part  409  and 
that  part  will  be  reserved. 

Following  publication  of  that 
proposed  rule,  the  public  was  afforded 
30  days  to  submit  written  comments, 
data,  and  opinions.  A  total  of  14 
comments  were  received  fi-om  the  crop 
insurance  industry.  The  comments 
received,  and  FCIC's  response  are  as 
follows: 

Comment:  The  crop  insurance 
industry  commented  that  the  proposed 
rule  did  not  contain  any  reference  to 
acreage  reporting  and  suggested  that 
such  reference  be  added. 

Response:  Section  6  (Report  of 
Acreage)  of  the  Basic  Provisions 
provides  information  on  the  reporting  of 
acreage  and  specifies  that  the  acreage 
reporting  date  will  be  included  in  the 
Special  Provisions.  No  changes  have 
been  made  to  these  provisions. 

Comment:  The  crop  insurance 
industry  questioned  the  need  to  define 
"FSA"  in  the  provisions  and 
recommended  deletion. 

Response:  FCIC  agrees  and  has 
deleted  the  definition  for  "FSA". 

Comment:  The  crop  insurance 
industry  stated  that  the  provisions  refer 
to  a  pro  rata  refund  when  optional  units 
are  combined  into  basic  units  when  the 
insured  reported  optional  units  but  does 


not  qualify.  They  questioned  on  what 
basis  a  pro  rata  refund  would  be 
determined. 

Response:  The  reference  to  a  pro  rata 
refund  has  been  deleted  and  the 
sentence  changed  to  read,  "If  failure  to 
comply  with  these  provisions  is 
determined  to  be  inadvertent,  amd  the 
optional  ui\its  are  combined  into  a  basic 
unit,  that  portion  of  the  premiiun  paid 
for  the  purpose  of  electing  optional 
units  will  be  refunded  to  you  for  the 
units  combined." 

Comment:  The  crop  insurance 
industry  stated  they  did  not  understand 
why  all  optional  units  must  be 
identified  on  the  acreage  report  for  each 
crop  year.  They  said  that  listing  every 
possible  combination  for  every  crop  on 
a  policy  could  test  the  limits  on  the 
number  of  policy  lines  allowed. 

Response:  Optional  units  are  only 
allowed  by  non-contiguous  land.  Only 
those  optional  units  determined  for  the 
crop  year  for  which  the  acreage  report 
is  completed  must  be  listed.  Optional 
unit  designation  from  past  years  or  that 
could  have  been  established  for  the 
current  year,  should  not  be  listed  on  the 
current  crop  years'  acreage  report.  The 
phrase  "established  for  a  crop  year"  has 
been  added  to  the  provisions  for 
clarification. 

Comment:  The  crop  insurance 
industry  suggested  that  the  provision, 
"You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to 
determine  your  production  guarantee", 
would  cause  confusion  between  the 
APH  or  policy  year. 

Response:  The  APH  is  based  on  the 
actual  production  of  the  producer  for 
each  crop  year  in  which  a  crop  is 
produced  to  a  maximum  of  10  crop 
years.  There  is  no  requirement  that  the 
producer  have  insured  the  crop  before 
its  production  be  included  in  the  APH 
data  base.  FCIC  believes  the  provision  is 
clearly  stated  and  has  not  made 
changes. 

Comment:  The  crop  insurance 
industry  questioned  why  optional  units 
were  allowed  only  by  non-contiguous 
land  without  the  alternative  of  optional 
units  by  section/legal  description 
whereas  in  other  citrus  poUcies  optional 
units  are  offered  by  both  criteria. 

Response:  Offering  optional  units  by 
legal  description  would  increase  the 
administrative  burden  on  the  program 
writhout  offering  any  benefit  to 
producers,  because  most  producers  in 
Arizona  and  California  tend  to  farm 
within  a  section.  No  change  has  been 
made  to  these  provisions. 

Comment:  Tne  crop  insurance 
industry  suggested  that  section  3(a) 


begin  with  the  phrase,  "You  may  select 
only  one  price  percentage  *   *   *"It 
would  not  then  be  necessary  to  include 
complex  provisions  regarding  different 
varieties  with  different  maximum 
prices. 

Response:  Methods  used  to  select 
price  elections  vary  between  insurance 
providers.  While  some  require  selection 
of  a  percentage,  others  require  selection 
of  a  specific  dollar  amount.  The 
suggested  change  vdll  not  work  in  all 
circumstances.  No  change  has  been 
made  to  the  provisions. 

Comment:  The  crop  insurance 
industry  suggested  that  statements  listed 
in  section  6(b)(1)  "That  is  not  irrigated" 
and  6(b)(2)  "That  has  not  reached  the 
sixth  growing  season  after  being  set 
out  *   *   *  "  be  changed  to  positive 
statements  and  listed  under  6(a). 

Response:  FCIC  agrees  and  has 
rewritten  and  rearranged  the  provisions 
in  this  section. 

Comment:  The  crop  insurance 
industry  questioned  why  a  10  day  delay 
was  incorporated  into  section  8(a)(1)  of 
the  policy  that  states,  "  *  *  *  for  the 
first  crop  year,  if  the  application  is 
accepted  by  us  after  November  20, 
insurance  v«ll  attach  on  the  10th  day 
after  the  application,  if  approved,  is 
received  in  our  local  agent's 
office  *   *   *"  and  if  the  10  day  period 
would  allow  enough  time  to  complete 
inspections. 

Response:  The  language  in  section 
8(a)(1)  has  been  changed  as  follows, 
"Coverage  begins  on  November  21  of 
each  crop  year,  except  that  for  the  year 
of  application,  if  your  application  is 
received  after  November  11  but  prior  to 
November  21,  insurance  will  attach  on 
the  10th  day  after  your  properly 
completed  application  is  received  in  our 
local  office  unless  we  inspect  the 
acreage  during  the  10  day  period  and 
determine  that  it  does  not  meet 
insurability  requirements.  You  must 
provide  any  information  that  we  require 
for  the  crop  or  to  determine  the 
condition  of  the  grove."  These 
provisions  were  modified  to  be 
consistent  with  other  perennial  crop 
provisions,  to  prevent  adverse  selection, 
and  for  the  producer  to  avoid 
imnecessary  exposure  to  uninsured 
losses  during  the  waiting  period.  The 
insurance  provider  must  expedite  its 
review  of  the  application  and  any 
supporting  documentation  filed  by  the 
producer,  determine  if  a  visual 
inspection  is  necessary,  and  perform 
any  necessary  inspections  within  the  10 
day  period.  "The  period  of  10  days  is 
believed  appropriate  to  meet  the  needs 
of  both  the  producer  and  the  insurance 
provider. 
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Comment:  The  crop  insurance 
industry  stated  that  some  flexibility  may 
be  needed  for  obtaining  signatures  and 
for  mail  time  if  a  transfer  takes  place 
shortly  before  the  acreage  reporting 
date,  but  the  transfer  form  does  not 
reach  the  company  office  until  after  the 
acreage  reporting  date. 

Response:  Section  8(b)(2)(ii) 
(Insurance  Period)  states,  "We  are 
notified  by  you  or  the  transferee  in 
writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;"  If  the  transferor 
or  the  transferee  signs  the  properly 
completed  transfer  form  and  gives  the 
form  to  the  crop  insurance  agent  on  or 
before  the  acreage  reporting  date,  this 
requirement  will  be  met.  No  change  has 
been  made  to  the  provisions. 

Comment:  The  crop  insurance 
industry  believes  that  the  policy  should 
not  allow  the  producer  to  defer 
settlement  and  wait  for  a  later,  generally 
lower,  appraisal  on  insured  acreage  the 
producer  intends  to  abandon  or  no 
longer  care  for. 

Response:  The  later  appraisal  will 
only  be  necessary  if  the  insurance 
provider  agrees  that  such  appraisal 
would  result  in  a  more  accurate 
determination,  and  if  the  producer 
continues  to  care  for  the  crop.  If  the 
producer  does  not  care  for  the  crop,  the 
original  appraisal  is  used.  If  the 
insurance  provider  believes  the  original 
appraisal  is  accurate,  resolution  of  the 
dispute  may  be  sought  through 
arbitration  or  appeal  procedures, 
whichever  is  applicable.  No  change  will 
be  made  to  these  provisions. 

Comment:  The  crop  insurance 
industry  suggested  combining  the 
provisions  contained  in  section  12(e) 
with  the  provisions  in  section  12(a). 

Response:  The  provisions  are  clearly 
stated  and  have  not  been  combined. 

Comment:  The  crop  insurance 
industry  stated  that  they  believe  the 
written  agreement  should  be  continuous 
if  no  substantive  changes  occur  from 
one  year  to  the  next. 

Response:  The  written  agreement  can 
only  be  vaHd  for  1  year  because  it  must 
contain  all  the  variable  terms  of  the 
contract  including,  but  not  limited  to, 
crop  type  or  variety,  the  guarantee, 
premium  rate,  and  price  election.  One 
or  more  of  these  variables  often  changes 
from  year  to  year.  No  change  has  been 
made  to  these  provisions.  In  addition, 
written  agreements  are,  by  design, 
temporary  and  should  be  replaced  by 
applicable  policy  provisions. 

bi  addition  to  the  changes  described 
above,  FCIC  has  made  the  following 
changes  to  the  Arizona-California  Qtrus 
Crop  Provisions. 

1 .  Section  1 — Revised  the  definition 
of  "non-contiguous  land"  so  that  a 


producer  who  share  rents  acreage  is  not 
prohibited  from  having  optional  units 
on  non-contiguous  land  and  to  conform 
to  other  perennial  policies. 

2.  Section  1 — Revised  the  definition 
of  "carton"  and  "production  guarantee 
(per  acre)"  for  clarification. 

3.  Section  1 — Added  definitions  for 
"crop"  and  "variety"  for  clarification. 

4.  Section  1 — Removed  the  definition 
of  "type"  because  the  word  "type"  has 
been  changed  to  "crop"  throughout  the 
provisions  where  appropriate  since  the 
citrus  type  designations  used  in  the  past 
wrill  be  replaced  with  individual  crop 
codes  beginning  with  the  1998  crop 
year. 

5.  Section  6 — Added  a  provision  to 
allow  citrus  sold  by  direct  marketing  to 
be  insurable,  if  specifically  allowed  by 
the  Special  Provisions  or  by  vmtten 
agreement,  to  conform  to  other 
perennial  policies. 

6.  Section  8(b)— Revised  the 
provisions  for  when  an  insured 
relinquishes  an  insurable  share  on  any 
insurable  acreage  of  citrus  on  or  before 
the  acreage  reporting  date  for  the  crop 
year. 

7.  Section  10 — Removed  the  provision 
requiring  the  producer  to  notify  the 
insurance  provider  within  three  days  of 
the  date  harvest  should  have  started  if 
the  crop  will  not  be  harvested.  Citrus  is 
harvested  over  a  long  period  of  time  and 
this  provision  would  be  difficult  to 
administer. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
Arizona-California  citrus  crop  insurance 
coverage  and  brings  it  under  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  for  consistency  among 
poUcies.  The  contract  change  date 
required  for  new  policies  is  August  31, 
1996.  It  is  therefore  imperative  that 
these  provisions  be  made  final  before 
that  date  so  that  the  reinsured 
companies  and  insureds  may  have 
sufficient  time  to  implement  the  new 
provisions.  Therefore,  public  interest 
requires  the  agency  to  act  immediately 
to  make  these  provisions  available  for 
the  1998  crop  year. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Arizona-California 
citrus. 

Final  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  amends  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457), 
effective  for  the  1998  emd  succeeding 
crop  years,  to  read  as  follows: 


PART  457— {AMENDED] 

i    The  authom y  unalion  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  and  1506(p). 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  §457.121  to  read -as 
follows: 

§457.121    Arizona-California  CKnjs  Crop 
Insurance  Provisions 

The  Arizona-California  Citrus  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corixiration 
Arizona-California  Citrus  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Carton — The  standard  container  for 
marketing  the  fresh  packed  citrus  fruit  crop 
as  shown  below.  In  the  absence  of  marketing 
records  on  a  carton  basis,  production  will  be 
converted  to  cartons  on  the  basis  of  the 
following  average  net  pounds  of  packed  fruit 
in  a  standard  packed  carton. 


Container  size 

Fruit  crop 

Pounds 

Container  #58  ... 

Navel  oranges, 
Valencia  or- 
anges & 
Sweet  or- 
anges. 

38 

Container  #58  ... 

Lenx)ns  

40 

Container  #59  ... 

Grapefruit  

32 

Container  #63  ... 

Tangerines  (in- 
cluding Tan- 
gelos)  &  Man- 
darin oranges. 

25 

Crop — Citrus  fruit  as  listed  in  the  Special 
Provisions. 

Crop  year — The  period  beginning  with  the 
date  insurance  attaches  to  the  citrus  crop  and 
extending  through  normal  harvest  time.  It  is 
designated  by  the  calendar  year  following  the 
year  in  which  the  bloom  is  normally  set. 

Days — Calendar  days. 

Dehorning — Cutting  of  any  scaffold  limb  to 
a  length  that  is  not  greater  than  one-fourth 
(Vh)  the  height  of  the  tree  before  cutting. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
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generally  recognized  by  the  Cooperative 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Han-esI — The  severance  of  mature  citrus 
from  the  tree  by  pulling,  picking,  or  any  other 
means,  or  by  collecting  marketable  fruit  from 
the  ground. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  any  fonn  of 
alternating  or  mixed  pattern. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Non-contiguous  land — Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way,  waterway 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantee  (per  acre}— The 
number  of  citrus  (cartons)  determined  by 
multiplying  the  approved  APH  yield  per  acre 
by  the  coverage  level  percentage  you  elect. 

Scaffold  limb — A  major  limb  attached 
directly  to  the  trunk. 

Set  out — Transplanting  a  tree  into  the 
grove. 

Variety — Subclass  of  crop  as  listed  in  the 
Special  Provisions. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8). 
will  be  divided  into  basic  units  by  each  citrus 
crop  designated  in  the  Special  Provisions. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  divided 
into  optional  units  if,  for  each  optional  unit 
you  meet  all  the  conditions  of  this  section  or 
if  a  written  agreement  to  such  division  exists. 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  fhese 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(e)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 


the  last  crop  year  used  to  determine  your 
production  guarantee;  and 

(2)  You  must  have  records  of  marketed 
production  or  stored  production  from  each 
optional  unit  maintained  in  such  a  manner 
that  permits  us  to  verify  the  production  &t)m 
each  optional  unit,  or  the  production  finm 
each  unit  must  be  kept  separate  until  loss 
adjustment  is  completed  by  us;  and 

(3)  Each  optional  unit  must  be  located  on 
non-contiguous  land. 

3.  Insurance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8), 
you  may  select  only  one  price  election  and 
coverage  level  for  each  citrus  fruit  crop 
designated  in  the  Spwcial  Provisions  that  you 
elect  to  insure.  The  price  election  you  choose 
for  each  crop  need  not  bear  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  us  for  each  crop.  For 
example,  if  you  choose  one  hundred  percent 
(100%)  of  the  maximum  price  election  for 
sweet  oranges,  you  may  choose  seventy-five 
percent  (75%)  of  the  maximum  price  election 
for  grapefruit.  However,  if  separate  price 
elections  are  available  by  variety  within  each 
crop,  the  price  elections  you  choose  for  each 
variety  must  have  the  same  ptercentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  variety  within  the  crop. 

(b)  in  lieu  of  reporting  your  citrus 
production  of  marketable  fresh  fruit  for  the 
previous  crop  year,  as  required  by  section  3 
of  the  Basic  Provisions  (§  457.8),  there  is  a  lag 
period  of  one  year.  Each  crop  year,  you  must 
report  your  production  from  two  crop  years 
ago,  e.g.,  on  the  1998  crop  year  production 
report,  you  will  provide  your  1996  crop  year 
production. 

(c)  In  addition,  you  must  report,  by  the 
production  reporting  date  designated  in 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8), 
by  type,  if  applicable: 

(1)  The  number  of  trees  damaged, 
dehorned  or  removed;  any  change  in 
practices  or  any  other  circimistance  that  may 
reduce  the  expected  yield  below  the  yield 
upon  which  the  insurance  guarantee  is  based; 
and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type,  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  gtiarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
following:  interplanted  perennial  crop; 
damage;  dehorning;  removal  of  trees;  change 
in  practices  and  any  other  circumstance  on 
the  yield  potential  of  the  insured  crop.  If  you 
fail  to  notify  us  of  any  circumstance  that  may 


reduce  your  yieids  from  previous  levels,  we 
will  reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8). 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  November  20. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  acreage  in  the 
county  of  each  citrus  crop  designated  in  the 
Special  Provisions  that  you  elect  to  insure 
and  for  which  a  premium  rate  is  provided  by 
the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  is  adapted  to  the  area; 

(c)  That  is  irrigated; 

(d)  That  is  grown  in  a  grove  that,  if 
inspected,  is  considered  acceptable  by  us; 

(e)  That  is  not  sold  by  direct  marketing, 
unless  allowed  by  the  Special  Provisions  or 
by  written  agreement;  and 

(f)  That  has  reached  at  least  the  sixth 
growing  season  after  being  set  out.  However, 
we  may  agree  to  insure  acreage  that  has  not 
reached  this  age  if  we  inspect  and  approve 

a  written  agreement  to  insure  such  acreage. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8),  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  citrus 
interplanted  with  another  perennial  crop  is 
insurable  unless  we  inspect  the  acreage  and 
determine  it  does  not  meet  the  requirements 
contained  in  your  policy. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  November  21  of 
each  crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  November  11  but  prior  to  November  21, 
insurance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  office  unless  we  insfwct 
the  acreage  during  the  10  day  period  and 
determino  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  or    • 
to  determine  the  condition  of  the  grove. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is: 

(i)  August  31  for  Navel  oranges  and 
Southern  California  lemons; 
(ii)  November  20  for  Valencia  oranges;  and 
(iii)  July  31  for  all  other  citrus  crops. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins,  but 
on  or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
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consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  Insurable  share 
on  any  insurable  acreage  of  citrus  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to  and  no  premium  will  be 
due,  and  no  indemnity  paid,  for  such  acreage 
for  that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrovrth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  grove; 

(3)  Wildlife: 

(4)  Earthquake; 

(5)  Volcanic  eruption;  or 

(6)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  (leril  that  occurs  during 
the  insurance  pwriod. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather  conditions: 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available; 

(2)  Inability  to  market  the  citrus  for  any 
reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the.  requirements  of  section 

14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8),  the 
following  will  apply: 

(a)  If  the  Special  Provisions  permit  or  a 
written  agreement  authorizing  direct 
marketing  exists,  you  must  notify  us  at  least 

15  days  before  any  production  firora  any  unit 
will  be  sold  by  direct  marketing.  We  will 
conduct  an  appraisal  that  will  be  used  to 
determine  your  production  to  count  for 
production  that  is  sold  by  direct  marketing. 
If  damage  occurs  after  this  appraisal,  we  will 
conduct  an  additional  appraisal.  These 
appraisals,  and  any  acceptable  records 
provided  by  you,  will  be  used  to  determine 
your  production  to  count.  Failure  to  give 
timely  notice  that  production  will  be  sold  by 
direct  marketing  will  result  in  an  appraised 


amount  of  production  to  count  of  not  less 
than  the  production  guarantee  per  acre  if 
such  feilure  results  in  our  inability  to  make 
the  required  appraisal. 

(b)  If  you  intend  to  claim  an  indemnity  on 
any  unit,  you  must  notify  us  before  beginning 
to  harvest  any  damaged  production  so  that 
we  may  have  an  opportunity  to  insftect  it. 
You  must  not  sell  or  dispose  of  the  damaged 
crop  until  after  we  have  given  you  written 
consent  to  do  so.  If  you  fail  to  meet  the 
requirements  of  this  section,  all  such 
production  will  be  considered  undamaged 
and  included  as  production  to  count. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  crop,  or  variety  if  applicable,  by  its 
respective  production  guarantee; 

(2)  Multiplying  the  results  of  section 
11(b)(1)  by  the  respective  price  election  for 
each  crop,  or  variety,  if  applicable; 

(3)  Totaling  the  results  of  section  11(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  variety,  if  applicable  (see 
section  11(c)),  by  the  respective  price 
election; 

(5)  Totaling  the  results  of  section  11(b)(4); 

(6)  Subtracting  this  result  of  section 
11(b)(5)  from  the  result  of  section  11(b)(3); 
and 

(7)  Multiplying  the  result  of  section 
11(b)(6)  by  your  share; 

(c)  The  total  production  to  count  (in 
cartons)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  For  which  you  fail  to  provide 
acceptable  production  records; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  From  which  production  is  sold  by 
direct  marketing,  if  direct  marketing  is 
sfteciRcally  permitted  by  the  Special 
Provisions  or  a  written  agreement,  and  you 
fail  to  meet  the  requirements  contained  in 
section  10; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  determined  to 
be  marketable  as  fresh  packed  fruit;  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 


which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count; 

(2)  All  harvested  production  marketed  as 
&«sh  packed  fruit  from  the  insurable  acreage; 
and 

(3)  All  citrus  that  was  disposed  of  or  sold 
without  an  inspection  or  written  consent. 

(d)  Any  production  will  be  considered 
marketed  or  marketable  as  fresh  packed  fruit 
unless,  due  solely  to  insured  causes,  such 
production  was  not  marketed  or  marketable 
as  fresh  packed  fruit. 

(e)  Citrus  that  cannot  be  marketed  as  fresh 
packed  fruit  due  to  insurable  causes  will  not 
be  considered  production  to  count. 

(f)  If  we  determine  that  frost  protection 
equipment  was  not  properly  utilized  or  not 
properly  reported,  the  indemnity  for  the  unit 
will  be  reduced  by  the  percentage  of 
premium  reduction  allowed  for  frost 
protection  equipment.  You  must,  at  our 
request,  provide  us  records  showing  the  steul- 
stop  times  by  date  for  each  period  the  frost 
protection  equipment  was  used. 

12.  Written  Agreement 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
vmtten  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  you  and  us  that  will  be  in  effect  if 
the  written  agreement  is  not  approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  pwlicy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C,  on  August  22, 
1996. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  96-21893  Filed  8-27-96;  8:45  am) 
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Agriojltural  Marketing  Service 

7  CFR  Part  956 
[FV96-956-1  FR] 

Sweet  Onions  Grown  in  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Establishment 
of  Handler  Reporting  Requirements 
and  Interest  Charges  on  Overdue 
Assessment  Payments 

AGENCY:  Agricultural  Marketing  Service, 

I  SDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
handier  reporting  requirements  and 
estabhshes  interest  charges  on  overdue 
assessments.  This  rule  will  contribute  to 
the  efficient  operation  of  the  program  by 
helping  to  ensure  that  assessments  are 
available  in  a  timely  manner  to  cover 
budgeted  expenses  incurred  under  the 
marketing  order.  The  Walla  Walla  Sweet 
Onion  Committee  (Committee)  believes 
that  these  actions  are  the  only 
alternatives  available  to  ensure  timely 
payments  of  assessments.  These  actions 
are  expected  to  reduce  the  need  for 
compliance  efforts  and  thereby  reduce 
thp  costs  to  administer  the  order. 
EFFECTIVE  DATE:  August  29.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Marketing  Specialist, 
Northwest  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  1220  SW  Third  Avenue, 
room  369,  Portland.  Oregon  97204- 
2807;  telephone:  (503)  326-2724;  or 
Robert  F.  Matthews,  Marketing 
Specialist.  Marketing  Order 
.Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  FO 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone:  (202)  690- 
0464.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  FO  Box  96456,  room  2523-S, 
Washington,  DC  29909-  6456;  telephone 
(2021  720-2491.  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
IS  effective  under  Marketing  Agreement 
and  Order  No.  956  (7  CFR  part  956), 
regulating  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
southeast  Washington  and  northeast 
Oregon,  hereinafter  referred  to  as  the 
"order."  The  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act."  This 
final  rule  was  recommended  by  the 
Committee  .  the  agency  responsible  for 
the  local  administration  of  the 


marketing  order  for  sweet  onions  grown 
in  the  Walla  Walla  Valley. 

The  Department  of  Agriculture 
(E>epartment)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  If  adopted,  the 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  the  proposal. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  Walla  Walla  Sweet  Onions  subject  to 
regulation  under  the  marketing  order 
and  approximately  50  producers  in  the 
regulated  production  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
The  majority  of  Walla  Walla  Sweet 
Onion  handlers  and  producers  may  be 
classified  as  small  entities. 


This  final  rule  establishes  interest 
charges  on  overdue  assessments  and 
establishes  handler  reporting 
requirements. 

This  final  rule  will  contribute  to  the 
efficient  operation  of  the  program  by 
helping  to  ensure  that  assessments  are 
available  in  a  timely  manner  to  cover 
budgeted  expenses  incurred  under  the 
marketing  order.  Those  persons  large 
and  small  who  pay  in  a  timely  manner 
will  not  be  subject  to  an  interest  charge. 
The  changes  establi$)iing  interest 
charges  are  expected  to  reduce  the  need 
for  compliance  efforts  and  thereby 
reduce  the  costs  to  administer  the  order 
which  will  benefit  all  persons  who  are 
subject  to  assessments. 

The  preparation  of  one  form  one  time 
each  year  with  shipment  information 
should  not  constitute  a  significant 
burden  on  a  business  unit,  small  or 
large.  The  estimated  reporting  burden 
per  response  is  0.323  hours.  In  addition, 
gift  box  and  roadside  stand  sales  are 
exempt  from  reporting  the  region  to 
which  shipments  are  made,  which 
should  be  particularly  favorable  to  small 
entities. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Committee  meets  prior  to  each 
season  to  consider  recommendations  for 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Walla  Walla  Sweet 
Onions.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  Committee 
recommendations  and  information 
submitted  by  the  Committee  and  other 
available  inform^ion,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  tends  to  effectuate  the 
declared  poHcy  of  the  Act. 

At  its  February  15,  1996,  meeting  the 
Committee  unanimously  recommended 
the  addition  of  administrative  rules  and 
regulations  that  provide  a  late  payment 
charge  for  delinquent  assessments  and  a 
reporting  requirement  for  handlers. 

The  Act  provides  that  each  handler 
shall  pay  to  the  Committee  such 
handler's  pro  rata  share  of  Committee 
expenses  that  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  for 
the  maintenance  and  fimctioning  of  the 
Committee.  Section  956.42  authorizes 
the  Committee  to  levy  assessments  on 
handlers  of  Walla  Walla  Sweet  Onions 
to  cover  each  handler's  share  of 
Committee  expenses. 

Section  956.42(f)  provides  the 
authority  for  the  Committee  to  impose, 
with  the  approval  of  the  Secretary,  a  late 
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payment  or  an  interest  charge  on 
handlers  who  fail  to  pay  any  assessment 
in  a  timely  manner.  This  final  rule 
establishes  an  interest  charge  of  1  Vz 
percent  per  month  to  be  applied  to  any 
assessment  balance  remaining  unpaid 
on  October  1  of  each  year. 

The  Committee  depends  upon 
handler  assessments  for  operating 
funds.  Last  year,  the  first  season  of 
operation  of  the  order,  some  handlers 
were  late  with  their  assessment 
payments,  with  fewer  than  half 
submitting  their  assessment  payments 
when  due.  When  assessments  are  not 
paid  in  a  timely  manner,  the  handlers 
paying  assessments  on  time  are  placed 
in  an  unfair  situation  compared  to  the 
delinquent  handlers. 

As  part  of  its  collection  efforts,  the 
Committee  requested  delinquent 
handlers  to  promptly  submit  assessment 
payments.  However,  such  requests  did 
not  substantially  hasten  the  payment  of 
such  delinquent  assessments,  a  few  of 
which  were  over  120  days  delinquent. 
To  facilitate  the  collection  of 
assessments  needed  for  the  maintenance 
and  functioning  of  the  Committee,  the 
Committee  recommended  the 
establishment  of  an  interest  charge  of 
1V2  percent  per  month  to  be  applied  to 
assessment  balances  unpaid  after  30 
days.  Aimual  assessments  are  due  from 
handlers  on  September  1.  The  1 V2 
percent  interest  charge  v«ll  be  applied 
monthly,  after  September  30,  to  the 
unpaid  balance,  including  any 
accumulated  interest. 

This  change  is  intended  to  encourage 
handlers  to  pay  their  assessments  when 
due,  thereby  eliminating  potential 
inequities  towards  handlers  who  pay 
their  assessments  on  time.  It  contributes 
to  the  efficient  operation  of  the  program 
by  ensuring  that  adequate  funds  are 
available  to  cover  expenses  inciured 
under  the  marketing  order. 

Section  956.80  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Secretary,  to  require  that  each  handler 
furnish  to  the  Committee,  in  such 
manner  and  at  such  time  as  it  may 
prescribe,  such  reports  and  other 
information  as  may  be  necessary  for  the 
Committee  to  perform  its  duties  under 
the  marketing  order. 

Pursuant  to  this  authority,  this  final 
rule  also  establishes  a  requirement  that 
each  handler  submit  an  annual  report, 
on  a  form  provided  by  the  Committee, 
showing  their  weekly  and  total  yearly 
shipments  of  Walla  Walla  Sweet  Onions 
by  geographical  region.  The  annual 
handler  reporting  requirement  will 
provide  the  Committee  with  statistical 
information  regarding  total  industry 
shipments  which  will  be  useful  to  the 
Conunittee  in  developing  a  budget  and 


in  making  marketing  and  promotion 
plans  for  the  upcoming  season.  The 
form  includes  the  total  number  of  50 
povuid  equivalents  of  Walla  Walla  Sweet 
Onions  shipped  during  each  week  of  the 
shipping  season  and  an  end  of  season 
total.  The  form  wall  also  require 
handlers  to  indicate  the  geographical 
regions  to  which  onions  are  shipped. 
Information  on  the  geographical  region 
to  which  shipments  are  made  will  be 
usefid  to  the  Committee  in  planning 
marketing  and  promotional  activities. 
The  Committee  has  drawn  up 
boundaries  of  11  geographical  regions  to 
help  it  in  developing  its  marketing  and 
promotional  plans.  To  effectively 
promote  and  market  Walla  Walla  Sweet 
Onions,  knowledge  of  market  conditions 
and  access  to  accurate  statistical 
information  is  invaluable.  The 
Committee  recommended  that  handlers 
be  exempt  from  having  to  indicate  the 
geographical  region  to  where  the  onions 
were  shipped  when  making  roadside 
stand  and  gift  box  sales.  The  Committee 
feels  that  having  to  report  the 
geographical  region  shipped  for  every 
bag  of  onions  sold  in  these  outlets  will 
be  burdensome  to  handlers  making  such 
shipments. 

The  form  also  requires  handlers  to 
provide  their  name  and  address  to 
properly  identify  the  firm,  as  a  basis  for 
verifying  compliance  with  the 
assessment  provisions  of  the  order. 

In  addition  to  marketing  and 
promotion  planning,  the  information  on 
the  form  will  help  compliance  efforts  by 
keeping  the  Committee  informed  of 
handlers'  operations.  It  will  enable  the 
Committee  manager  to  become  aware  of 
potential  problems  and  discuss  them 
with  the  handlers  involved  before 
violations  occur,  thus  reducing  the  need 
for,  and  the  expense  of,  compliance 
action  by  the  Committee  and  the 
Department. 

To  implement  these  changes,  a  new 
Subpart — Rules  and  Regulations  is 
added  to  part  956.  Sections  956.142 
Interest  charges.,  and  956.180  Reports. 
are  included  in  that  subpart. 

The  proposed  rule  concerning  these 
actions  was  published  in  the  July  15, 
1996,  Federal  Register  (61  FR  36827), 
with  a  15-day  comment  period  ending 
July  30, 1996.  No  comments  were 
received. 

The  proposed  rule  also  announced 
that  AMS  intended  to  request  a  revision 
to  the  currently  approved  information 
collection  for  Walla  Walla  Sweet  Onions 
under  the  Paperwork  Reduction  Act  of 
1955  (44  U.S.C.  Chapter  35).  The 
revision  of  the  approved  information 
collection  is  necessary  to  cover  the  new 
aimual  shipment  report  to  be  submitted 
by  handlers  to  the  Committee. 


Comments  concerning  this  revision 
must  be  received  not  later  than 
September  13,  1996. 

Because  there  is  insufficient  time  for 
normal  clearance  procedures,  AMS  has 
received  temporary  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  the  use  of  this  form  for  the 
1996  shipping  season.  The  form  has 
been  added  to  the  other  5  forms 
currently  approved  for  use  under  OMB 
Number  0581-0172.  The  information 
collection  revision  will  be  sent  to  OMB 
for  final  approval  after  September  13, 
1996.  All  comments  received  on  the 
revision  will  be  summarized  and 
included  in  the  request  for  final  OMB 
approval. 

After  consideration  of  all  relative 
material  presented,  including  the 
committee's  recommendation,  and  other 
available  information,  it  is  hereby  found 
that  this  final  rule,  as  hereinafter  set 
forth,  wrill  tend  to  effectuate  the 
declared  poUcy  of  the  Act. 

It  is  further  found  that  good  cause ' 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  should  be 
effective  promptly  so  the  Committee  can 
gather  information  on  shipments  prior 
to  the  September  1  assessment  billing 
date;  (2)  this  rule  was  unanimously 
recommended  at  a  public  meeting  and 
all  interested  persons  had  an 
opportunity  to  express  their  views  and 
provide  input;  and  (3)  Walla  Walla 
Sweet  Onion  handlers  are  aware  of  this 
rule  and  need  no  additional  time  to 
comply  with  the  requirements. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  956  is  amended  as 
follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASH  NG^ON  AND 
NORTHEAST  OREGON 

1.  The  authority  citation  for  7  CFR 
part  956  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  Subpart — Rules  and 
Regulations  consisting  of  sections 
956.142  and  956.180  are  added  to  read 
as  follows: 

Subpart — Rules  and  Regulations 

§956.142    Interest  charges. 

The  Committee  shall  impose  an 
interest  charge  on  any  handler  who  fails 
to  pay  his  or  her  annual  assessments 
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within  thirty  (30)  days  of  the  due  date 
of  September  1.  The  interest  charge 
shall,  after  iO  days,  be  IV2  percent  of  the 
unpaid  assessment  balance.  In  the  event 
the  handler  fails  to  pay  the  delinquent 
assessment  amount  within  60  days 
following  the  due  date,  the  IV2  percent 
interest  charge  shall  be  applied  monthly 
thereafter  to  the  unpaid  balance, 
including  any  accumulated  interest. 
Any  amount  paid  by  a  handler  as  an 
assessment,  including  any  charges 
imposed  pursuant  to  this  paragraph, 
shall  be  credited  when  the  payment  is 
received  in  the  Committee  office. 

§956.180    Reports. 

Each  handier  shall  furnish  to  the 
Committee  bv  September  1  of  each  year 
an  annual  report  containing  the 
following  information,  except  that  gift- 
box  and  roadside  stand  sales  shall  be 
exempt  from  paragraph  (b): 

la)  The  number  of  50  lb.  equivalents 
of  Walla  Walla  Sweet  Onions  shipped 
by  each  handler  during  each  week  of  the 
shipping  season  and  the  total  for  the 
season: 

sb)  The  geographical  regions  as 
defined  by  the  Committee  to  which  each 
shipment  is  made:  and 

(c)  The  name,  address,  and  signature 
of  each  handler. 

Dated  August  22,  1996. 
Robert  C.  Ke«ney, 

Director,  Fruit  and  Vegetable  Division. 
^FR  Ckx    96-21958  Filed  8-27-96;  8:45  am) 

BILUMQ  COOC  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRPart  13 

[Docket  No  27873  Amdt  No.  13-56] 

RIN2120-AF36 

Civil  Penalties:  Streamlined 
Enforcement  Procedures  for  Certain 
Security  Violations 

agency:  Federal  Aviation 
\(::i,inislration  (FAA).  (DOT). 
action:  Final  rule. 

SUMMARY:  This  final  rule  estabUshes 
streamlined  procedures  to  be  used  to 
process  civil  penalty  enforcement 
actions  resulting  from  certain  security 
violations.  The  procedures  were  tested 
as  a  result  of  reconmiendations  made  by 
the  Vice  President's  National 
Performance  Review.  This  streamlined 
enforcement  process  will  reduce  costs 
and  improve  efficiency  in  factually 
uncomplicated  cases. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  August  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Reed,  Attorney,  Enforcement 
Division  (AGC-320),  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7158. 
SUPPLEMENTARY  INFORMATION:  The 
changes  in  this  rule  involve  matters  of 
agency  organization,  procedure,  and 
practice  only.  While  notice  and  public 
comment  are  not  required,  the  rule 
changes  are  being  adopted  after 
publishing  notice  of  a  temporary  Special 
Federal  Aviation  Regulation  (SPAR), 
which  was  implemented  to  test  the 
procedures.  Public  comment  was 
invited.  Two  comments  were  received. 

The  first  conunenter  recommended 
that  all  actions  taken  against  airmen 
under  the  streamlined  procedures  be 
appealable  to  the  National 
Transportation  Safety  Board  (NTSB). 
The  streamlined  procediu«s  contained 
in  this  rule  do  not,  however,  address  the 
jurisdiction  of  the  NTSB.  Therefore,  the 
suggestion  is  beyond  the  scope  of  this 
rule. 

The  second  conunenter  suggested  that 
the  streamlined  procedures  be  used  only 
in  instances  where  the  respondent  has 
admitted  the  violation  because  the 
procedures  do  not  require  legal  review 
before  an  enforcement  action  is 
initiated.  The  commenter  expressed 
concern  that  those  initiating  the  cases 
would  lack  the  qualifications  to  conduct 
an  appropriate  review  of  an  enforcement 
investigative  report  in  order  to 
determine  whetiier  the  FAA's 
allegations  have  been  substantiated. 

In  response,  the  FAA  notes  that  the 
streamlined  procedures  only  allow  for 
initiation  of  factually  uncomplicated 
cases  without  initial  legal  review.  Any 
investigation  revealing  that  an  alleged 
violator  denies  the  violation  occurred 
would  be  too  factually  complicated  for 
use  of  the  procedures,  and  the  case 
would  be  referred  to  the  appropriate 
Assistant  Chief  Coimsel's  office  for 
review.  Additionally,  the  evidence  used 
in  the  cases  affected  by  the  streamlined 
procedures  tends  to  be  uncontroverted 
evidence  contained  in  poUce  records 
and  airport  documentation,  as  well  as 
screener  and  respondent  statements. 
FAA  security  agents  have  been  trained 
to  refer  any  case  that  contains 
contradictory  evidence  to  the  legal 
office  for  initiation  of  an  enforcement 
action. 

Availability  of  Regulation 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 


or  Rulemaking,  ARM-1,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591.  or  bv  calling 
(202)  267-9677.  Requests  must  include 
the  amendment  or  docket  number 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  commumcations  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone:  202-512- 
1661)  or  the  FAA's  .\viation 
Rulemaking  Advisory-  Committee 
Bulletm  Board  service,  at  the  toll-free 
number  1-800-322-2722  (1-800-FAA- 
ARAC).  Internet  users  mav  reach  the 
Federal  Register's  web  page  at: 

http://wrww. access. gpo.gov. /su docs 

Persons  interested  m  being  placed  on 
a  mailing  list  for  future  rulemaking 
actions  should  request  a  copv  of 
Advisory  Circular  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

Under  49  L'.S.C  46301(d),  the  FAA 
has  authority  to  assess  civil  penalties 
not  to  exceed  $50,000  for  certain 
violations  of  49  I'.S.C  Subtitle  \'IIT.  the 
F.AA's  regulations  (14  CFR  parts  1-199), 
and  certain  other  statutes  and  orders 
(see  49  U.SC.  Subtitle  III,  Chapter  51). 
In  the  case  of  persons  other  than  those 
acting  as  a  pilot,  flight  engineer, 
mechanic,  or  repairman,  the  procedures 
for  civil  penalty  assessment  actions  are 
those  contained  in  section  13.16  and 
part  13.  subpart.  G  of  the  FAA's 
regulations  The  current  civil  penalty 
assessment  process  for  these  actions  is 
outlined  as  follows: 

During  the  investigation  phase  of  an 
enforcement  action,  FAA  investigative 
personnel  ordinarily  notify  alleged 
violators  of  an  agency  investigation  by 
issuing  a  letter  of  investigation.  This 
notification  is  described  in  FAA  Order 
2150.3A,  Comphance  and  Enforcement 
Program,  but  is  not  required  by  statute, 
regulation,  or  that  order.  Following  an 
investigation,  a  civil  penalty  may  be 
assessed  against  individuals  only  after 
notice  of  the  proposed  charges  and  an 
opportunity  for  a  hearing.  This  process 
is  begun  by  issuing  a  notice  of  proposed 
civil  penalty  to  an  alleged  violator 
(respondent).  Section  13.16(c)  delegates 
the  authority  to  the  FAA's  Deputy  Chief 
Counsel  and  certain  Assistant  Chief 
Counsel  In  the  regions,  centers,  and 
headquarters  to  issue  such  notices. 

Respondents  have  several  options  to 
respond  to  the  notice  of  proposed  civil 
penalty.  The  person  charged  with  a 
violation  is  required  to  do  one  or  more 
of  the  following: 


UMI 
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(1)  Submit  the  amount  of  the 
proposed  civil  penalty  or  an  agreed- 
upon  amount. 

(2)  Submit  written  information 
demonstrating  that  the  violation  did  not 
occtu,  or  that  a  penalty  or  the  penalty 
amoimt  is  not  warranted  under  the 
circumstances. 

(3)  Submit  a  written  request  for  a 
reduction  of  the  proposed  civil  penalty, 
including  the  amount  of  reduction  along 
with  supporting  reasons  and 
documentation,  such  as  records 
indicating  a  financial  inability  to  pay 
the  proposed  penalty. 

(4)  Submit  a  written  request  for  an 
informal  conference  to  discuss  the 
matter  with  an  agency  attorney  and 
submit  relevant  information  or 
docimients. 

(5)  Request  a  hearing  before  an 
administrative  law  judge  { ALJ)  of  the 
Department  of  Transportation  (DOT) 
Office  of  Hearings. 

If  a  respondent  does  not  respond  to 
the  notice  of  proposed  civil  penalty,  or 
chooses  to  proceed  informally  in 
response  to  a  notice  of  proposed  civil 
penalty  and  the  matter  is  not  resolved, 
the  FAA  attorney  then  serves  a  final 
notice  of  proposed  civil  penalty.  The 
respondent  must  either  request  a 
hearing  before  an  ALJ  or  pay  the  amount 
of  the  proposed  civil  penalty,  or  an 
agreed-upon  amoimt,  writhin  15  days  of 
receipt  of  the  final  notice.  If  the 
respondent  does  not  respond  to  the  final 
notice  within  the  15-day  period,  the 
FAA  attorney  serves  an  order  assessing 
civil  penalty,  which  contains  a  finding 
of  violation  and  assesses  a  civil  penalty. 
That  order  is  final  and  not  appealable. 

On  September  7, 1993,  the  vice 
President's  National  Performance 
Review  published  a  report  entitled 
"From  Red  Tape  to  Results:  Creating  a 
Govenmient  that  Works  Better  and  Costs 
Less."  That  report  included  a 
recommendation  that  the  FAA 
streamline  its  civil  penalty  enforcement 
program  by  eliminating  several  of  the 
procedural  steps  it  takes  to  issue  civil 
penalties  in  certain  minor,  uncontested 
cases.  The  FAA  has  determined  that 
streamlined  procedures  would  be  most 
appropriately  applied  to  those  legal 
enforcement  actions  that  facially  appear 
to  be  simple  and  factually 
straightforward . 

On  August  26,  1994,  the  FAA  issued 
a  SpecieJ  Federal  Aviation  Regulation 
(SFAR)  that  adopted  interim  changes  to 
the  ourent  rules  governing  procedures 
and  delegation  of  authority  that  were 
designed  to  enhance  the  efficiency  and 
effectiveness  of  the  processing  of  civil 
penalty  assessment  actions  in  these 
types  of  cases.  After  testing  the 
procedures  for  1  year,  the  FAA  found 


that  the  streamlined  enforcement 
process  reduced  costs  and  improved 
efficiency;  the  FAA  also  believes  that 
safety  was  enhanced  by  the  swift 
processing  of  these  enforcement  actions 
within  reduced  time  frames. 

In  addition  to  shortening  the  time  for 
initiating  certain  cases,  the  test  program 
encouraged  prompt  settlement  of 
proposed  civil  penalties  in  these  cases. 
The  program  did  not  eliminate  an 
individual's  opportunity  to  request  a 
hearing  or  otherwise  contest  a  proposed 
civil  penalty.  This  SFAR  was  made 
effective  for  two  years,  and  expires  on 
August  26, 1996  or  upon  publication  of 
this  rule,  whichever  occurs  first. 

Discussion  of  Rule 

Scope:  These  regulatory  changes  will 
affect  civil  penalty  assessment  actions 
resulting  from  factually  uncomplicated 
violations  by  individuals  presenting 
dangerous  or  deadly  weapons  for 
screening  at  airports  or  in  checked 
baggage,  for  which  a  civil  penalty  less 
than  $5,000  is  proposed.  While  the  FAA 
considers  these  violations  to  be  serious, 
the  initial  evaluation  and  processing  of 
these  cases  tends  to  be  uncomplicated. 
Violations  of  weapons  prohibitions,  on 
the  other  hand,  for  which  a  penalty  of 
$5,000  or  more  is  sought  ordinarily  are 
more  factually  complex  and  involve 
evidence  of  several  aggravating  factors. 
As  a  result,  these  cases  tend  to  be  more 
difficult  to  process,  and,  therefore, 
would  not  be  appropriate  for  handling 
imder  these  procedures.  The  FAA  does 
not  intend  to  apply  these  procedures  to 
complex  civil  penalty  actions,  including 
factually  complicated  cases  under 
$5,000. 

Procedures  and  delegations:  Current 
enforcement  practice  will  imdergo 
internal  policy  change  as  well  as 
changes  resulting  from  these 
procedures.  For  example,  the  FAA's 
cuirrent  practice  of  ordinarily  issuing  to 
the  alleged  violator  a  letter  of 
investigation  seeking  information  about 
the  dleged  violation  vnW  be  dispensed 
with  in  cases  subject  to  this  rule. 
Experience  has  indicated  that  in  the 
majority  of  factually  clear, 
uncomplicated  cases,  the  respondent 
often  does  not  provide  additional 
relevant  information  that  is  not  already 
knowm  to  the  FAA.  The  information 
received  by  the  FAA  from  local  law 
enforcement  offices  regarding  weapons 
violations  at  airport  screening 
checkpoints  tends  to  be  complete  and 
beyond  serious  dispute.  A  respondent, 
however,  will  continue  to  have  an 
opportimity  to  make  any  statements  and 
submit  any  evidence  regarding  the 
alleged  violation  following  notification 
of  the  alleged  violation. 


Under  these  procedures,  FAA  regional 
Civil  Aviation  Security  Division 
Managers  and  Deputy  Division 
Managers,  instead  of  FAA  attorneys, 
will  initiate  a  legal  enforcement  action 
by  issuing  a  notice  of  violation  (NOV)  to 
the  respondent.  The  NOV  will  cite  the 
relevant  facts  and  circiunstances 
pertaining  to  the  alleged  infraction  and 
will  include  a  proposed  civil  penalty 
amount.  The  authority  to  issue  NOV's 
will  not  be  delegated  below  the  division 
level.  By  delegating  to  the  Office  of  Civil 
Aviation  Security  the  authority  to  send 
the  initial  notification  to  a  respondent  of 
an  alleged  violation,  the  FAA  believes 
that  it  can  reduce  significantly  the  time 
currently  expended  before  a  respondent 
is  given  this  notification.  The  name  and 
phone  number  of  a  security  agent 
involved  in  the  investigation  will  be 
included  in  the  NOV  in  case  the 
respondent  has  any  question  about  the 
action  being  proposed. 

The  NOV  will  serve  the  same  purpose 
that  the  notice  of  proposed  civil  penalty 
now  serves  under  current  procedures. 
The  NOV,  however,  will  include  the 
following  specific  information: 

(1)  A  description  of  the  alleged 
violation; 

(2)  The  proposed  amount  of  civil 
penalty; 

(3)  An  offer  of  settlement  of  the  case, 
if  appropriate,  as  described  below; 

(4)  The  name  and  phone  number  of  an 
FAA  security  special  agent  involved  in 
the  investigation  of  the  violation; 

(5)  Information  regarding  informal 
procedures;  and 

(6)  Information  on  how  to  request  a 
formal  hearing  before  a  DOT  ALJ. 

In  the  NOV,  the  agency  may  extend  to 
the  respondent  a  settlement  offer  to 
resolve  the  case  immediately  with  a 
reduction  of  the  proposed  civil  penalty, 
on  the  condition  either  that  the  penalty 
is  paid  within  30  days,  or,  within  30 
days,  the  respondent  agrees  to  execute 
a  promissory  note  for  the  penalty 
amount.  A  reduced  penalty  settlement 
offer  will  not  be  extended  in  cases  that 
involve  intentional  conduct,  repeated 
violations,  or  violations  associated  with 
felony  conduct  (other  than  possession  of 
the  weapon  itself). 

The  FAA  evaluated  the  test  program 
for  a  1-year  period,  from  December  1, 
1994  through  December  1,  1995,  and 
discovered  that  swifter  notification  of  a 
violation,  coupled,  in  most  cases,  with 
an  immediate  offer  of  settlement, 
encouraged  quick  resolution  of  simple 
cases  and,  at  the  same  time,  had  no 
negative  impact  on  the  effectiveness  of 
the  enforcement  process.  As  a  result,  the 
program  was  expanded  to  all  airports  in 
each  of  the  FAA's  domestic  regions  in 
January,  1996.  The  National 
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Performance  Review  studied  a  similar 
program  offered  by  the  Federal  Highway 
Administration  and  found  that 
approximately  40%  of  proposed  civil 
penalties  were  paid  in  this  manner 
within  30  days.  The  test  program  data 
evaluated  by  the  F.\A  indicates  that, 
during  the  1-year  evaluation  period, 
approximately  87%  of  proposed  civil 
penalties  processed  under  these 
procedures  were  paid  within  90  days  of 
the  violation  date. 

The  provisions  of  the  Federal 
.■\viation  Regulation  will  not  limit  a 
respondents  rights  in  any  way.  An 
individual  may  choose  to  proceed  under 
the  current  informal  and  formal 
procedures,  including  requesting  an 
informal  conference  with  an  FAA 
attorney  or  formal  hearing  before  a  DOT 
.■\LJ  If  the  FAA  and  respondent  are 
unable  to  resolve  the  case  informally,  or 
if  the  respondent  fails  to  respond  to  the 
NOV  withm  30  days  after  receiving  it, 
a  final  notice  of  violation  and  civil 
penalty  assessment  order  ("final  notice 
and  order")  will  be  issued  to  the 
respondent.  This  document  serves  two 
purposes: 

{ 1)  It  provides  a  second  opportunity 
for  the  respondent  to  request  a  hearing 
on  the  record  before  a  DOT  ALJ;  and 
(2)  It  becomes  an  order  assessing  a 
civil  penalty  if  the  respondent  pays  the 
civil  penalty  proposed  in  the  final 
notice  and  order,  or  the  respondent  does 
not  request  a  hearing  in  accordance  with 
the  final  notice  and  order  and  fails  to 
pay  the  amount  of  the  proposed  civil 
penalty. 

This  streamlined  process  dispenses 
with  the  current  procedure  requiring  a 
separate  order  assessing  civil  penalty  to 
be  sent  to  the  respondent  when  the 
respondent  pays  the  amount  of  the  civil 
penalty  reflected  in  the  final  notice  of 
proposed  civil  penalty  or  when  the 
respondent  fails  to  request  a  hearing  in 
accordance  with  the  final  notice  of 
proposed  civil  penalty  and  fails  to  pay 
the  amount  of  the  proposed  civil 
penalty  The  final  disposition  of  the 
assessment  action  results  from  the 
respondent  s  act  or  failure  to  act  upon 
receipt  of  the  final  notice.  Issuance  of  a 
separate  document  entitled  "order 
assessing  civil  penalty"  under  the 
existing  procedures  provides  no 
additional  rights  of  notice  to  the 
respondent  that  is  not  otherwise  given 
in  the  final  notice  and  order  under  these 
procedures.  Accordingly,  elimination  of 
the  issuance  of  a  separate  order 
assessing  civil  penalty  under  these 
circumstances  will  not  alter  the 
procedural  protections  afforded 
respondents. 

The  final  notice  and  order  will  be 
issued  by  an  appropriate  Assistant  Chief 


Counsel.  The  final  notice  and  order  will 
result  in  either  a  civil  penalty 
assessment  or  a  formal  hearing. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  each  Federal  agency  to  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  With  respect  to  this  rule,  the  FAA 
has  determined  that  it:  (1)  is  not  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order;  (2)  is  not 
significant  as  defined  in  the  Department 
of  Transportation's  Regulatory  Policies 
and  Procedures;  (3)  will-not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  will 
not  constitute  a  barrier  to  international 
trade.  Therefore,  a  full  regulatory 
analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  analysis  of 
this  rule  which  is  presented  in  the 
following  paragraphs. 

The  rule  establishes  new  procedures 
to  be  implemented  nation-wide.  The 
procedures  cover  certain  civil  penalty 
cases  against  individuals  submitting 
dangerous  or  deadly  weapons  for 
screening  at  airport  checkpoints  or  in 
checked  baggage.  The  rule  will  apply 
only  to  these  cases  that  facially  appear 
to  be  simple  and  are  factually 
straightforward,  and  that  are 
uncomplicated  to  process.  The  rule 
delegates  authority  to  program  office 
Division  and  Deputy  Division  managers 
to  initiate  legal  enforcement  actions  and 
reduces  the  number  of  documents 
issued  in  these  actions.  The  rule  in 
intended  to  streamline  the  agency's  civil 
penalty  enforcement  process  for  certain 
violations  by  processing  these  actions 
within  reduced  time  frames. 

Cost 

There  will  be  no  costs  associated  with 
this  rule  because  it  consists  only  of 
changes  to  agency  rules  of  procedure  or 
practice  in  part  13  of  the  FAA's 
regulations.  The  changes  do  not  impose 
any  new  economic  requirements  on  the 
affected  parties. 


Benefits 

The  streamlined  procedures  will 
reduce  the  number  of  documents  to  be 
served  upon  individuals.  Additionally, 
this  rule  will  reduce  the  time  between 
the  violation  and  the  processing  of  the 
enforcement  action. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  FAA's 
procedures  and  criteria  for 
implementing  the  RFA.  Small  entities 
are  defined  as  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations. 
Because  this  rule  will  directly  affect 
certain  individuals  (who  are  not  defined 
as  entities),  the  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

Because  the  rule  only  will  affect 
certain  individuals,  it  v^ll  not  constitute 
a  barrier  to  international  trade, 
including  the  export  of  American  goods 
and  services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services  to 
the  United  States. 

Federalism  Implications 

The  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  that  of  any  state,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  respondents 
affected  by  the  amendments  are  private 
citizens,  not  state  governments. 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
regulation  will  not  have  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act   » 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507  et  seq.). 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FA.A  has  determined  that 
this  regulation  is  not  a  significant 
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regulator-  action  under  Executive  Order 
12866.  This  rule  is  not  considered 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979).  In  addition,  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  13 

Administrative  practice  and 
procedure.  Air  transportation, 
Investigations,  Law  enforcement. 
Penalties. 

The  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  13  of  Title 
14,  Code  of  Federal  Regulations,  by 
adding  section  13.29,  as  follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  6002:  49  U.S.C. 
106(g),  5121-5124,  40113-40114,  44103- 
44106,  44702-44703,  44709-44710,  44713, 
46101^6110,  46301^6316,  46501-46502, 
46504-46507.  47106,  47111.  47122,  47306, 
47531-47532. 

2.  Section  13.29  is  added  to  read  as 

follows: 

§13.29    Civil  oenal'ies   Streamlined 
enforcement  procedures  for  certain  securiry 
violations. 

This  section  may  be  used,  at  the 
agency's  discretion,  in  enforcement 
actions  involving  individuals  presenting 
dangerous  or  deadly  weapons  for 
screening  at  airports  or  in  checked 
baggage  where  the  amount  of  the 
proposed  civil  penalty  is  less  than 
$5,000.  In  these  cases,  sections  13.16(a), 
13.16(c).  and  13.16  (f)  through  (1)  of  this 
chapter  are  used,  as  well  as  paragraphs 
(a)  through  (d)  of  this  section: 

(a)  Delegation  of  authority.  The 
authority  of  the  Administrator,  under  49 
U.S.C.  46301,  to  initiate  the  assessment 
of  civil  penalties  for  a  violation  of  49 
U.S.C.  Subtitle  VII,  or  a  rule,  regulation, 
or  order  issued  thereunder,  is  delegated 
to  the  regional  Civil  Aviation  Security 
Division  Manager  and  the  regional  Civil 
Aviation  Security  Deputy  Division 
Manager  for  the  purpose  of  issuing 
notices  of  violation  in  cases  involving 
violations  of  49  U.S.C.  Subtitle  VII  and 
the  FAA's  regulations  by  individuals 
presenting  dangerous  or  deadly 
weapons  for  screening  at  airport 
checkpoints  or  in  checked  baggage.  This 
authority  may  not  be  delegated  below 
the  level  of  the  regional  Civil  Aviation 
Security  Deputy  Division  Manager. 


(b)  Notice  of  violation.  A  civil  penalty 
action  is  initiated  by  sending  a  notice  of 
violation  to  the  person  charged  with  the 
violation.  The  notice  of  violation 
contains  a  statement  of  the  charges  and 
the  amount  of  the  proposed  civil 
penalty.  Not  later  than  30  days  after 
receipt  of  the  notice  of  violation,  the 
person  charged  with  a  violation  shall: 

(1)  Submit  the  amount  of  the 
proposed  civil  penalty  or  an  agreed- 
upon  amount,  in  which  case  either  an 
order  assessing  a  civil  penalty  or  a 
compromise  order  shall  be  issued  in 
that  amount;  or 

(2)  Submit  to  the  agency  attorney 
identified  in  the  material  accompanying 
the  notice  any  of  the  following: 

(i)  Written  information,  including 
documents  and  witness  statements, 
demonstrating  that  a  violation  of  the 
regulations  did  not  occur  or  that  a 
penalty  or  the  penalty  amoimt  is  not 
warranted  by  the  circumstances;  or 

(ii)  A  vkTitten  request  to  reduce  the 
proposed  civil  penalty,  the  amoimt  of 
reduction,  and  the  reasons  and  any 
documents  supporting  a  reduction  of 
the  proposed  civil  penalty,  including 
records  indicating  a  financial  inability 
to  pay  or  records  showing  that  payment 
of  the  proposed  civil  penalty  would 
prevent  the  person  from  continuing  in 
business;  or 

(iii)  A  written  request  for  an  informal 
conference  to  discuss  the  matter  writh  an 
agency  attorney  and  submit  relevant 
information  or  documents;  or 

(3)  Request  a  hearing  in  which  case  a 
complaint  shall  be  filed  with  the 
hearing  docket  clerk. 

(c)  Final  notice  of  violation  and  civil 
penalty  assessment  order.  A  final  notice 
of  violation  and  civil  penalty 
assessment  order  ("final  notice  and 
order")  may  be  issued  after  participation 
in  any  informal  proceedings  as  provided 
in  paragraph  (b)(2)  of  this  section,  or 
after  failure  of  the  respondent  to 
respond  in  a  timely  manner  to  a  notice 
of  violation.  A  final  notice  and  order 
will  be  sent  to  the  individual  charged 
with  a  violation.  The  final  notice  and 
order  will  contain  a  statement  of  the 
charges  and  the  amount  of  the  proposed 
civil  jjenalty  and,  as  a  result  of 
information  submitted  to  the  agency 
attorney  during  any  informal 
procedures,  may  reflect  a  modified 
allegation  or  proposed  civil  penalty. 

A  final  notice  and  order  may  be 
issued — 

(1)  If  the  person  charged  writh  a 
violation  fails  to  respond  to  the  noUce 
of  violation  within  30  days  after  receipt 
of  that  notice;  or 

(2)  If  the  parties  participated  in  any 
informal  procedures  under  paragraph 
(b)(2]  of  this  section  and  the  parties 


have  not  agreed  to  compromise  the 
action  or  the  agency  attorney  has  not 
agreed  to  withdraw  the  notice  of 
violation. 

(d)  Order  assessing  civil  penalty.  An 
order  assessing  civil  penalty  may  be 
issued  after  notice  and  opportimity  for 
a  hearing.  A  person  charged  with  a 
violation  may  be  subject  to  an  order 
assessing  civil  penalty  in  the  following 
circumstances: 

(1)  An  order  assessing  civil  penalty 
may  be  issued  if  a  person  charged  with 
a  violation  submits,  or  agrees  to  submit, 
the  amount  of  civil  penalty  proposed  in 
the  notice  of  violation. 

(2)  An  order  assessing  civil  penalty 
may  be  issued  if  a  person  charged  with 
a  violation  submits,  or  agrees  to  submit, 
an  agreed-upon  amoimt  of  civil  penalty 
that  is  not  reflected  in  either  the  notice 
of  violation  or  the  final  notice  and 
order. 

(3)  The  final  notice  and  order 
becomes  (and  contains  a  statement  so 
indicating)  an  order  assessing  a  civil 
penalty  when  the  person  charged  with 
a  violation  submits  the  amount  of  the 
proposed  civil  penalty  that  is  reflected 
in  the  final  notice  and  order. 

(4)  The  final  notice  and  order 
becomes  (and  contains  a  statement  so 
indicating)  an  order  assessing  a  civil 
penalty  16  days  after  receipt  of  the  final 
notice  and  order,  unless  not  later  than 
15  days  after  receipt  of  the  final  notice 
and  order,  the  person  charged  with  a 
violation  does  one  of  the  following — 

(i)  Submits  an  agreed-upon  amount  of 
civil  penalty  that  is  not  reflected  in  the 
final  notice  and  order,  in  which  case  an 
order  assessing  civil  penalty  or  a 
compromise  order  shall  be  issued  in 
that  amount;  or 

(ii)  Requests  a  hearing  in  which  case 
a  complaint  shall  be  filed  with  the 
hearing  docket  clerk. 

(5)  Unless  an  appeal  is  filed  with  the 
FAA  decisionmaker  in  a  timely  manner, 
an  initial  decision  or  order  of  an 
administrative  law  judge  shall  be 
considered  an  order  assessing  civil 
penalty  if  an  administrative  law  judge 
finds  that  an  alleged  violation  occurred 
and  determines  that  a  civil  penalty,  in 
an  amount  found  to  be  appropriate  by 
the  administrative  law  judge,  is 
warranted. 

(6)  Unless  a  petition  for  review  is  filed 
with  a  U.S.  Court  of  Appeals  in  a  timely 
manner,  a  final  decision  and  order  of 
the  Administrator  shall  be  considered 
an  order  assessing  civil  penalty  if  the 
FAA  decisionmaker  finds  that  an 
alleged  violation  occurred  and  a  civil 
penalty  is  warranted. 
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Issued  in  Washington,  D.C  on  August  23, 
1996. 

David  R.  Hinson, 

Administrator. 

(FR  Doc.  96-22021  Filed  8-26-96;  8:51  am) 

BIUJNQ  COM  491»-13-W 


14CFR  Part  39 

[Docket  No.  95-NM-240-AD,  Amendment 
39-9725;  AD  96-18-01] 

RIN2120-AA64 

Airworthiness  Directives;  Learjet 
Model  60  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  ainendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Learjet  Model  60 
airplanes,  that  requires  modification  of 
the  aft  core  cowl  nozzle  of  the  engine 
nacelles.  This  amendment  is  prompted 
by  a  report  that  the  sealant  material  in 
the  aft  core  cowl  nozzle  of  the  engine 
nacelle  was  found  to  extend  higher  than 
the  nozzle's  forward  flange,  which  can 
allow  it  to  interfere  with  the  proper 
operation  of  the  emergency  fuel  shutoff 
actuating  mechanism.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  physical  interference  of  the 
emergency  fuel  shutoff  actuating 
mechanism  and  resultant  engine 
shutdown. 

DATES:  Effective  October  2, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  i^  approved  by  the  Director 
of  the  Federal  Register  as  of  October  2, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Learjet.  Inc.,  One  Learjet  Way, 
Wichita.  Kansas  67209-2942.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Janusz.  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W.  FAA.  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 


67209:  telephone  (316)  946-4148;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Learjet 
Model  60  airplanes  was  published  in 
the  Federal  Register  on  May  30,  1996 
(61  FR  27030).  That  action  proposed  to 
require  modification  of  the  aft  core  cowl 
nozzle  of  the  engine  nacelles. 

Comments 

No  comments  were  submitted  in 
response  to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  39  Learjet 
Model  60  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  26  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  44  work 
hoiu^  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $68,640,  or  $2,640  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket,  A  copy 
of  if  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  'onder 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .-Mrcraft.  Aviation 
safety,  incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

.^ccordingis .  pursuant  to  the 
authority  dek'gated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-1 8-01     Learjet:  Amendment  39-9725. 

Docket  95-NM-240-AD. 

Applicability:  Model  60  airplanes,  as  listed 
in  Learjet  Service  Bulletin  SB  60-71-2,  dated 
May  12. 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  sealant  material  in  the  aft 
core  cowl  nozzle  of  the  engine  nacelles  from 
interfering  with  the  lever  of  the  emergency 
fuel  shutoff  actuating  mechanism,  which 
could  result  in  the  failure  of  the  emergency 
fuel  shutoff  actuating  mechanism  and 
resultant  engine  shutdown,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  the  aft  core  cowl  nozzle 
of  the  engine  nacelles  in  accordance  with 
Learjet  Service  Bulletin  SB  60-71-2,  dated 
May  12, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
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submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(c)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Learjet  Service  Bulletin  SB 
60-71-2,  dated  May  12,  1995,  which 
includes  Nordam  Service  Bulletin 
PW30OL71-1,  dated  April  26,  1995.  This 
incorp>oration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  firom  Learjet, 
Inc.,  One  Learjet  Way,  Wichita,  Kansas 
67209-2942.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichjfa,  Kansas;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
October  2, 1996. 

Issued  in  Renton,  Washington,  on  August 
20. 1996. 

Dairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-21742  Filed  8-27-96;  8:45  am) 
BILUNO  CODE  491»-1»-il 
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[Docket  No  96^E-36-AD;  Amendment  39- 

S726:  AD  96-18-02] 

RIN  2120-AA64 

Airworthiness  Directives:  American 
Champion  Aircraft  Corporation  Models 
8KCAB.  8GCBC,  7GCBC.  7ECA. 
7GCAA,  and  7KCAB  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  96-03-11, 
which  currently  requires  the  foUovdng 
on  American  Champion  Aircraft 
Corporation  (American  Champion) 
Models  8KCAB,  8GCBC.  7GCBC,  and 
7ECA  airplanes  that  are  equipped  with 
metal  spar  wings:  inspecting  (one-time) 
the  wing  front  strut  attach  fittings  for 
cracks,  scratches,  or  surface  deformities; 
replacing  any  wing  front  strut  attach 
fitting  wdth  cracks,  scratches,  or  surface 


deformities;  and  reporting  the 
inspection  results  to  the  Federal 
Aviation  Administration  (FAA).  This 
action  results  from  reports  submitted  as 
a  requirement  of  the  existing  AD  that 
reference  24  fittings  with  cracks, 
scratches,  or  surface  deformities  on  7 
different  airplanes,  and  the  FAA's 
determination  that  improved  wing  front 
strut  attach  fittings  (developed  by 
American  Champion)  are  not 
susceptible  to  cracks,  scratches,  or 
surface  deformities.  This  action  requires 
installing  removable  inspection  hole 
covers  for  the  wing  front  strut  attach 
fittings,  and  replacing  the  wing  front 
strut  attach  fittings  with  fittings  of 
improved  design.  The  action  also 
provides  the  provision  of  repetitively 
inspecting  the  wdng  front  strut  attach 
fittings  (provided  no  cracks,  scratches, 
or  surface  deformities  are  found)  if  parts 
have  been  ordered  but  are  not  available. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  structural  failure  of 
a  wing  caused  by  cracked  wing  front 
strut  attach  fittings,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 

DATES:  Effective  September  20, 1996. 

The  incorporation  by  reference  of 
American  Champion  Service  Letter  409, 
Revision  A,  dated  April  22,  1996; 
American  Champion  Service  Letter  410, 
dated  May  6,  1996;  American  Champion 
Service  Letter  411,  dated  May  6, 1996; 
American  Champion  Service  Letter  412, 
dated  May  6,  1996;  American  Champion 
Service  Letter  413,  dated  May  6,  1996, 
American  Champion  Service  Letter  414, 
Revision  A,  dated  June  25,  1996;  and 
American  Champion  Service  Letter  415, 
Revision  A,  dated  June  25,  1996,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  20,  1996. 

The  incorporation  by  reference  of 
American  Champion  Service  Letter  408, 
dated  January  24,  1996,  was  previously 
approved  as  of  February  26,  1991  (61  FR 
5501,  February  13,  1996)  by  the  Director 
of  the  Federal  Register. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  25,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-36-AD. 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missoiu-i  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
American  Champion  Aircraft 
Corporation,  32032  Washington 
Avenue,  Rochester,  Wisconsin  53167. 
This  information  may  also  be  examined 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 


Rules  Docket  No.  96-CE-36-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC: 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kfiren  Forest,  Aerospace  Engineer,  FAA, 
Chicago  Aircraft  Certification  Office, 
2300  E.  Devon  Avenue,  Des  Plaines, 
Illinois  60018;  telephone  (847)  294- 
7697;  facsimile  (847)  294-7834. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  Action 

On  January  31,  1996,  the  FAA  issued 
AD  96-03-11,  Amendment  39-9598  (61 
FR  5501,  February  13,  1996),  to  require 
the  following  on  American  Champion 
Models  8KCAB,  8GCBC,  7GCBC,  and 
7ECA  airplanes  that  are  equipped  with 
metal  spar  wings: 
— Inspecting  (one-time)  the  wing  front 

strut  attach  fittings  for  cracks, 

scratches,  or  surface  deformities; 
— Replacing  any  wing  front  strut  attach 

fitting  with  cracks,  scratches,  or 

surface  deformities;  and 
— Reporting  the  inspection  results  to  the 

FAA. 

AD  96-03-11  resulted  from  an 
investigation  of  an  American  Champion 
Model  8KCAB  airplane  accident  that 
revealed  fatigue  cracking  of  the  wing 
front  strut  attach  fittings.  The  design  of 
the  wing  and  fuselage  structure  of  this 
airplane  is  such  that  the  outboard  ends 
of  the  wing  fittings  for  each  primary 
strut  are  bolted  to  the  web  of  the  udng's 
front  spar.  One  fitting  is  on  the  forward 
side  of  the  web  and  one  is  on  the  aft  side 
of  the  web.  The  fittings  then  transition 
to  a  vdder  area  where  the  strut  is 
attached  with  a  bolt.  On  the  airplane 
involved  in  the  accident  that  resulted  in 
AD  96-03-11,  the  forward  fitting 
fractured  through  the  transition  area 
(approximately  in  the  center  of  the 
fitting  length),  causing  the  fitting  to 
separate.  This  wing  front  strut  attach 
fitting  transition  area  contains  an  aft  leg 
that  is  assembled  against  the  forward 
face  of  the  wing  spar  web  and  a  forward 
leg. 

Investigation  of  the  fitting  from  the 
accident  aircraft  revealed  that  small, 
sharp  scratches  in  the  forward  edge  of 
the  shorter  portion  of  the  aft  leg 
contributed  to  the  fatigue  cracking  in 
the  wring  fitting.  Metallurgical 
examination  of  the  fitting  indicated  that 
these  fatigue  cracks  formed  in  scratches 
and  surface  deformities  that  resulted 
during  the  manufacturing  process,  and 
existed  prior  to  the  accident. 

After  that  accident  and  prior  to 
issuing  AD  96-03-11,  the  FAA  and 
American  Champion  inspected  another 
Model  8KCAB  airplane  and  foimd 
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fatigue  cracks  on  two  of  the  four  wing 
front  strut  attach  fittings.  These  fatigue 
cracics  aiso  originated  from  scratches 
and  surface  deformities  in  the  wing 
front  strut  attach  fitting.  In  addition,  an 
evaluation  of  new  uninstalled  wing 
front  strut  attach  fittings  revealed  these 
scratches  and  surface  deformities. 
American  Champion  Models  8GCBC, 
7GCBC.  and  7EC.\  airplanes  incorporate 
this  same  design  fitting,  and  thus  were 
included  in  the  Applicabihty  section  of 
AD9&-03-11. 

The  results  of  the  inspections 
required  by  .\D  96-03-11  revealed  24 
wing  front  strut  attach  fittings  with 
craclts.  scratches,  or  surface  deformities. 
These  cracked  and  scratched  fittings 
were  from  7  different  affected  airplanes 
that  had  between  103  to  666  total  hours 
time-in-service. 

Improved  Design  Parts  and  Service 
Information 

American  Champion  has  designed 
improved  wing  front  strut  attach 
fittings,  part  number  (P/N)  3-1691  and 
P/N  3-1692.  which,  when  manufactiued 
according  to  design  specifications,  will 
not  contain  the  surface  deformities  and 
scratches  found  on  the  existing  design 
fittings.  After  extensive  analysis,  these 
fittings  have  proven  to  not  have  the 
cracking  susceptibiUty  of  those 
currently  in  service.  The  following 
presents  service  information  that 
.American  Champion  has  issued  that 
relates  to  this  issue: 

•  .American  Champion  Service  Letter 
(SL)  408,  dated  January  24, 1996,  and 
American  Champion  SL  409,  Revision 
A.  dated  April  22,  1996,  which  specify 
procedures  for  accessing  and  inspecting 
wing  front  strut  attach  fittings,  part 
number  (P/N)  3-1632-1  and  P/N  3- 
1632-2;  and  P/N  3-1646L  and  3-1646R, 
respectively. 

•  American  Champion  SL  410,  dated 
May  6,  1996,  which  includes  procedures 
for  installing  removable  inspection  hole 
covers  for  the  wing  front  strut  attach 
fittings  on  Model  8KCAB  airplanes  that 
have  comphed  with  American 
Champion  SL  408; 

•  American  Champion  SL  411,  dated 
May  6,  1996.  which  includes  procedures 
for  instalUng  removable  inspection  hole 
covers  for  the  wing  front  strut  attach 
fittings  on  Model  8KCAB  airplanes  that 
have  not  complied  with  American 
Champion  SL  408; 

•  American  Champion  SL  412,  dated 
May  6,  1996,  which  specifies 
procedures  for  installing  removable 
inspection  hole  covers  for  the  wing  front 
strut  attach  fittings  on  Models  7ECA. 
7GCAA.  7GCBC,  and  8GCBC  airplanes 
that  have  complied  with  American 
Champion  SL  409; 


•  American  Champion  SL  413,  dated 
May  6,  1996,  which  specifies 
procedures  for  installing  removable 
inspection  hole  covers  for  wing  front 
strut  attach  fittings  on  Models  7ECA, 
7GCAA,  7GCBC,  and  8GCBC  airplanes 
that  have  not  complied  with  American 
Champion  SL  409. 

•  American  Champion  SL  414, 
Revision  A,  dated  June  25,  1996,  which 
specifies  procedures  for  replacing  the 
wing  front  strut  attach  fittings  on  Model 
8KCAB  airplanes  with  improved  wing 
front  strut  attach  fittings,  P/N  3-1691, 
and  also  includes  procedures  for 
inspecting  the  wing  fitjnt  strut  attach 
fittings  on  these  airplanes;  and 

•  American  Champion  SL  415, 
Revision  A,  dated  June  25,  1996,  which 
specifies  procedures  for  replacing  the 
wing  front  strut  attach  fittings  on 
Models  8GCBC,  7ECA,  7GCAA,  7GCBC, 
and  7KCAB  airplanes  with  improved 
wring  front  strut  attach  fittings,  P/N  3- 
1692,  and  also  includes  procedures  for 
inspecting  the  wing  front  strut  attach 
fittings  on  these  airplanes. 

FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  events  described  above, 
the  FAA  has  determined  that  (1)  The 
wing  front  strut  attach  fittings  on 
American  Champion  Models  8KCAB, 
8GCBC,  7ECA,  7GCAA,  7GCBC.  and 
7KCAB  airplanes  should  incorporate  P/ 
N  3-1691  and  3-1692,  as  apphcable; 
and  (2)  AD  action  should  be  taken  in 
order  to  prevent  structural  failure  of  a 
wing  caused  by  cracked  wing  front  strut 
attach  fittings,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of 
control  of  the  airplane. 

In  addition,  based  on  results  of  an  in- 
depth  analysis  of  the  existing  wing  bont 
strut  attach  fittings,  the  FAA  has 
determined  that  if  the  fittings  were  not 
replaced  with  the  improved  design 
fittings,  repetitive  inspections  would 
need  to  be  performed  at  intervals  not  to 
exceed  20  hours  TIS.  Allowing 
repetitive  inspections  of  these  airplanes 
over  a  long  period  of  time  goes  against 
FAA  policy,  which  states  that  if  a 
modification  exists  for  critical  structure 
that  could  eUminate  or  reduce  the 
number  of  short-term  inspections,  the 
modification  should  be  incorporated. 
The  FAA  makes  short-term  allowances 
on  this  poUcy  to  accoimt  for  parts 
availability  provided  analysis  shows 
that  an  acceptable  level  of  safety  can  be 
maintained  through  a  short-term 
repetitive  inspection  program. 


The  Provisions  of  the  Required  AD 
Action 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  American  Champion 
Models  8GCBC,  7ECA,  7GCAA.  7GCBC, 
and  7KCAB  airplanes  of  the  same  type 
design,  this  AD  supersedes  AD  96-03- 
11  with  a  new  AD  that  requires 
installing  removable  inspection  hole 
covers  for  the  wing  front  strut  attach 
fittings,  and  replacing  the  wing  front 
strut  attach  fittings  with  P/N  3-1691 
(Model  8KCAB)  or  P/N  3-1692  (Models 
8GCBC,  7ECA.  7GCAA,  7GCBC,  and 
7KCAB)  wing  front  strut  attach  fittings, 
as  applicable.  The  FAA  is  including  a 
provision  of  repetitively  inspecting  the 
wing  front  strut  attach  fittings  (provided 
no  cracks,  scratches,  or  surface 
deformities  are  found)  if  parts  have  been 
ordered  but  are  not  available. 
Accomplishment  of  these  actions  is  in 
accordance  with  the  service  information 
previously  referenced. 

Since  a  situation  exists  (structural 
failure  of  the  wing  caused  by  a  cracked 
wing  front  strut  attach  fitting)  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  cmendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
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summarizes  each  F.'V.A-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviadon  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  96-03-11,  Amendment 


39-9598  (61  FR  5501,  February  13, 
1996).  and  by  adding  a  new 
airworthiness  directive  (AD)  to  read  as 
follows: 

96-1 8-02    .American  Champion  Aircraft 

Corporanon:  Amendment  39-9726; 
Docket  No.  96-CE-36-AD.  Supersedes 
AD  96-03-11,  Amendment  39-9598. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category,  that  are  equipped  with  metal 
spar  wings: 

— Model  8KCAB  airplanes,  serial  numbers 

643-90  through  768-96; 
— Model  8KCAB  airplanes,  all  serial 

numbers,  that  are  equipped  with  metal 

spar  wings,  wing  assembly  part  number  (P/ 

N)  7-1521  (installed  in  accordance  with 

American  Champion  Service  Kit  403); 
— Model  8GCBC  airplanes,  serial  numbers 

361-91  through  377-96; 
—Model  8GCBC  airplanes,  all  serial 

numbers,  that  are  equip[>ed  with  metal 

spar  wings,  wing  assembly  part  number  7- 

1542; 
— Model  7GCBC  airplanes,  serial  numbers 

1200-94  through  1215-96; 
—Model  7GCBC  airplanes,  all  serial 

numbers,  that  are  equipped  with  metal 

spar  wings,  wing  assembly  part  number  7- 

1545; 
— Model  7ECA  airplanes,  serial  numbers 

1355-95  through  1358-96;  and 
—Models  7ECA,  7GCCA,  and  7KCAB 

airplanes,  all  serial  numbers,  that  are 

equipped  with  metal  spar  wings,  wing 

assembly  part  number  7-1567. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  20 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  structural  failure  of  a  wing 
assembly  caused  by  cracked  wing  front  strut 
attach  fittings,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  followring: 

(a)  Install  removable  inspection  hole 
openings  for  the  wing  front  strut  attach 
fittings  in  accordance  with  one  of  the 
following,  as  applicable: 

(1)  American  Champion  Service  Letter  (SL) 
410,  dated  May  6,  1996.  for  Model  8KCAB 
airplanes  that  have  complied  with  American 
Champion  SL  408,  dated  )anuary  24. 1996; 

(2)  American  Champion  SL  411.  dated  May 
6. 1996,  for  Model  8KCAB  airplanes  that 
have  not  complied  with  American  Champion 
SL  408,  dated  )anuary  24. 1996; 


(3)  American  Champion  SL  412,  dated  May 
6, 1996.  for  Models  7ECA.  7GCAA.  7GCBC, 
and  8GCBC  airplanes  that  have  complied 
with  American  Champion  SL  409.  Revision 
A.  dated  April  22,  1996;  and 

(4)  American  Champion  SL  413.  dated  May 
6. 1996,  for  Models  7ECA,  7GCAA.  7GCBC. 
and  8GCBC  airplanes  that  have  not  complied 
with  American  Champion  SL  409,  Revision 
A.  dated  April  22. 1996. 

Note  2:  American  Champion  SL  408  and 
American  Champion  SL  409,  when  complied 
with,  incorporate  permanent  insp)ection  holes 
for  access  to  the  wing  front  strut  attach 
fittings,  P/N  3-1632-1  and  P/N  3-1632-2; 
and  P/N  3-1646L  and  3-1646R,  respectively. 

(b)  Replace  the  wing  front  strut  attach 
fittings  with  P/N  3-1691  (Model  8KCAB)  or 
P/N  3-1692  (Models  8GCBC,  7ECA.  7GCAA. 
7GCBC.  and  7KCAB)  wing  front  strut  attach 
fittings,  as  applicable.  Accomplishment  of 
these  actions  is  required  in  accordance  with 
the  instructions  in  American  Champion  SL 
414,  Revision  A.  dated  June  25, 1996;  or 
American  Champion  SL  415,  Revision  A, 
dated  June  25, 1996.  as  applicable. 

(c)  If  the  improved  design  wing  fit)nt  strut 
attach  fittings  referenced  in  paragraph  (b) 
have  been  ordered  from  the  manufacturer, 
but  are  not  available,  repetitively  inspect  the 
wing  front  strut  attach  fittings  for  cracks, 
scratches,  or  surface  deformities  at  Intervals 
not  to  exceed  20  hours  TIS  in  accordance 
with  the  instructions  in  American  Champion 
SL  408.  dated  January  24, 1996.  or  American 
Champion  SL  409,  Revision  A,  dated  April 
22. 1996.  as  applicable.  Figure  3  of  these 
service  letters  depicts  the  crosshatched  areas 
of  the  fittings  that  must  be  inspected.  These 
service  letters  also  specify  both  a  visual 
inspection  and  the  choice  of  either  a  dye 
penetrant.  Zyglo  test,  ultrasonic,  or  x-ray 
inspection. 

(d)  The  repetitive  inspections  allowed  in 
paragraph  (c)  of  this  AD  may  be  continued 
until  one  of  the  following  occurs  at  which 
time  the  replacement  required  by  paragraph 
(b)  of  this  AD  must  be  accomplished  prior  to 
further  flight: 

(1)  Cracks,  scratches,  or  surface  deformities 
are  found  on  a  wing  front  strut  attach  fitting; 

(2)  Parts  become  available  from  the 
American  Champion  Aircraft  CorporaUon;  or 

(3)  Six  repetitive  inspection  intervals  are 
accomplished  (120  hours  TIS). 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 

-a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  time  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office  (AGO).  2300  E.  Devon  Avenue.  Des 
Plaines.  Illinois  60018.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Chicago  ACO.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
9&-03-11  (sup>erseded  by  this  action),  are  not 
considered  approved  as  alternative  methods 
of  compliance  for  this  AD. 
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Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Chicago  ACO. 

(gj  The  incorporation  of  certain  documents 
referenced  in  this  AD  is  as  follows: 

(1)  The  installations  required  by  this  AD 
shall  be  done  in  accordance  with  American 
Champion  Service  Letter  410,  dated  May  6, 
1996;  .\mencan  Champion  Service  Letter 
411.  dated  May  6, 1996;  American  Champion 
Service  Letter  412.  dated  May  6, 1996;  or 
American  Champion  Service  Letter  413, 
dated  May  6.  1996,  as  applicable.  This 
incorporation  bv  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
pan  51 

(2)  The  replacements  required  by  this  AD 
shall  be  accomplished  in  accordance  with 
American  Champion  Service  Letter  414, 
Revision  A.  dated  June  25,  1996;  or  American 
Champion  Service  Letter  415.  Revision  A, 
dated  fune  25.  1996.  as  applicable.  This 
incorporation  bv  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51 

(3)  The  insf)ections  (if  p>arts  are  not 
available)  required  by  this  AD  shall  be 
accomplished  m  accordance  with  American 
Champion  Service  Letter  408.  dated  January 
.'4  1996,  or  .■\raerican  Champion  Service 
Letter  409,  Revision  A.  dated  April  22,  1996. 

(i)  The  incorporation  by  reference  of 
American  Champion  Service  Letter  408 
reference  was  previously  approved  as  of 
Februarv  26.  1996  (61  FR  5501,  February  13, 
1996)  by  the  Director  of  the  Federal  Register 
m  accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(ii)  The  incorporation  by  reference  of 
American  Champion  Service  Letter  409  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  5 1 

(4)  Copies  may  be  obtained  from  the 
American  Champion  Aircraft  Corporation, 
32032  Washington  Avenue,  Rochester. 
Wisconsin  53167.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
.A.'tsistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(h)  This  amendment  (39-9726)  supersedes 
AD  96-03-1 1 ,  .Amendment  39-9598. 

(i)  This  amendment  (39-9726)  becomes 
effective  on  September  20,  1996. 

Issued  in  Kansas  City,  Missouri,  on  August 
20,  1996 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc   96-21746  Filed  8-27-96;  8:45  am] 
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Coast  Guartj 

33  CFR  Part  100 
RIN2115-nAE46 

Special  Local  Regulation;  1996 
Blessing  of  "^he  Pleet  for  The  LA. 
Shnmp  &  Petroleum  Festival,  Morgan 
City,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  Implementation. 

SUMMARY:  This  notice  implements  33 
CFR  100.801,  "Annual  Marine  Events  in 
the  Eighth  Coast  Guard  District",  Table 
One,  hsted  as  The  Blessing  of  the  Fleet 
and  Fireworks  Display,  Louisiana 
Shrimp  &  Petroleimi  Festival.  The  event 
is  being  held  on  September  1.  1996. 
from  9  a.m.  until  12:30  p.m.  and  from 
9  p.m.  until  11:00  p.m.  on  Berv^ck  Bay 
in  Morgan  City,  Louisiana. 
Implementation  of  section  33  CFR 
100.801  (Table  One)  is  necessary  to 
provide  for  safety  of  Ufe  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  Section  33  CFR 
100.801  (Table  One)  is  effective  from  7 
a.m.  until  11  p.m.  on  September  1,  1996. 
FOR  FUFtTHER  INFORMATION  CONTACT: 
BMl  Perry  W.  Bowman,  Group  ATON, 
Marine  Events  Division,  U.S.  Coast 
Guard  Group  New  Orleans,  Louisiana, 
Tel:  (504)  942-3064. 
DISCUSSION  OF  NOTICE:  The  1996  Blessing 
of  The  Fleet  for  The  Louisiana  Shrimp 
&  Petroleum  Festival  will  consist  of 
approximately  60  participating  boats. 
ranging  from  32  to  75  feet  in  length.  The 
event  will  also  include  a  fireworks 
display.  Non-participating  vessels  will 
not  be  permitted  to  transit  the  area 
during  the  actual  parade.  All  vessels 
will  proceed  at  NO  WADE  SPEED  unless 
permission  is  granted  by  the  patrol 
commander.  Special  Local  Regulations 
permit  Coast  Guard  control  of  vessel 
traffic  in  order  to  ensure  the  safety  of 
spectators  and  participants. 

Dated:  August  8, 1996. 
T.W.  Josiah, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

(FR  Doc.  96-21933  Filed  8-27-96;  8:45  am] 
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ACTION:  Notice  of  implementation. 


33  CFR  Part  100 
[CQD  05-96-064] 

Special  Local  Regulations  for  Marine 
Events;  Hampton  Bay  Days  Festival; 
Hampton  River,  Hampton,  VA 

AGENCY:  Coast  Guard,  DOT. 


SUMMARY:  This  notice  implements  33 
CFR  100.508  for  the  Hampton  Bay  Days 
Festival,  to  be  held  on  September  14 
and  15,  1996  on  the  Hampton  River,  in 
Hampton,  Virginia.  These  special  local 
regulations  are  necessarv'  to  control 
vessel  traffic  m  the  immediate  vicinity 
of  this  event.  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. 

EFFECTIVE  DATES:  33  CFR  100.508  is 

effective  from  7  a.m  ,  September  14. 
1996  until  7  p.m.,  September  15,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  R.  Christensen, 
marine  events  coordinator.  Corrunander, 
Coast  Guard  Group  Hampton  Roads, 
4000  Coast  Guard  Blvd.,  Portsmouth, 
VA  23703-2199.  (804)  483-8521. 

SUPPLEMENTARY  INFORMATION:  Hampton 
Bay  Days,  Inc.  will  sponsor  the 
Hampton  Bay  Days  Festival  on 
September  14  and  15.  1996.  The  marine 
portion  of  the  festival  will  consist  of  a 
parade  of  boats,  water  ski  shows,  a 
fireworks  display  and  assorted  boat 
races.  A  large  number  of  spectator 
vessels  is  anticipated.  Therefore,  to 
ensure  the  safety  of  participants, 
spectators  and  transiting  vessels.  33  CFR 
100.508  will  be  in  effect  for  the  duration 
of  the  event.  Under  provisions  of  33 
CFR  100,508,  a  vessel  may  not  enter  the 
regulated  area  unless  it  receives 
permission  from  the  Coast  Guard  patrol 
commander.  33  CFR  100.508  also 
implements  as  special  anchorage  areas 
the  spectator  anchorages  designated  in 
that  section  for  use  by  vessels  during  the 
event.  Vessels  less  than  20  meters  long 
may  anchor  in  these  areas  without 
displaying  the  anchor  lights  and  shapes 
required  bv  Inland  Navigation  Rule  30 
(33  U.S.C.  2030(g]).  These  restrictions 
will  be  in  effect  for  a  limited  period  and 
should  not  result  in  significant 
disruption  of  maritime  traffic.  The  Coast 
Guard  patrol  commander  will  announce 
the  specific  periods  during  which  the 
restrictions  will  be  enforced. 

Dated:  August  2,  1996. 
Kent  H.  Williams, 

Vice  Admiral.  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  96-21934  Filed  8-27-96;  8:45  am] 
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33  CFR  Part  100 
(CGD08-96-039] 
RIN211&-AE46  , 

Special  Local  Regulations;  Mississippi 
BlackhawKs  Water  Ski  Show  Upper 
Mississippi  River  Mile  633.0-634.0, 
McGregor,  lA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Mississippi 
Blackhawks  Water  Ski  Show.  This  event 
will  be  held  on  August  31,  1996  at 
McGregor.  Iowa.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  1:30  p.m.  to  4  p.m.  local 
time  on  August  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
SCPO  J.R.  Van  Reese.  U.S.  Coast  Guard, 
Marine  Safety  Detachment,  P.O.  Box 
65428,  St.  Paul.  MN  55165-0428.  Tel: 
(612) 290-3991. 

SUPPLEMENTARY  INFORMATION: 

Regulator\  Histor\ 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  for  these 
regulations  has  not  been  published  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  pubhcation.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
details  of  the  event  were  not  finalized 
until  August  5,  1996,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  water  ski  show  consisting 
of  large  acts  involving  up  to  twenty 
performers.  The  event  is  sponsored  by 
the  McGregor  Chamber  of  Commerce. 
Spectators  are  to  maintain  a  safe 
distance  which  wdll  be  determined  by 
event  sponsor  and  controlled  by  Coast 
Guard  patrol  commander. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 


February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  of  the 
event's  short  duration. 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Small  Entities 

The  Coast  Guard  finds  that  because  of 
the  event's  short  duration  the  impact  on 
small  entities,  if  any,  is  not  significant. 
Therefore,  the  Coast  Guard  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.) 
certifies  that  this  temporary  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.). 

Environmental  .Assessment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that  imder  section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B, 
(as  revised  by  61  FR  13563;  March  27, 
1996)  this  rule  is  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  Recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  forgoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

.\uthority:  33  U.S.C.  1233:  49  CFR  1.46. 

2.  A  temporary  section  100.35-T08- 
039  is  added  to  read  as  follows: 

§  100.T08-35-039     Upper  Mississippi  River 
near  McGregor.  Iowa. 

(a)  Regulated  Area.  Upper  Mississippi 
River  mile  633.0-634.0. 

(b)  Special  Local  Regulation:  All 
persons  and  vessels  not  registered  with 
the  sponsors  as  participants  or  official 


patrol  vessels  are  considered  spectators. 
"Participants"  are  those  persons  and 
vessels  identified  by  the  sponsor  as 
taking  part  in  the  event.  The  "official 
patrol"  consists  of  any  Coast  Guard, 
public,  state  or  local  law  enforcement 
and  sponsor  provided  vessels  assigned 
to  patrol  the  event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  or  signaled,  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given; 
failure  to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the  • 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  or  property  and  can  be  reached  on 
VHF-FM  Channel  16  by  using  the  call 
sign  "PATCOM". 

(c)  Effective  Date:  This  section  is 
effective  fi-om  1:30  p.m.  to  4  p.m.  local 
time  on  August  31,  1996. 

Dated:  August  8,  1996. 
T.W.  Josioh, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  96-21932  Filed  8-27-96;  8:45  am] 
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ENVIRONMENT 
AGENCY 


At  PROTECTION 


40  CFR  Part  52 

[CA  13-13-6749;  FRL-5557-2] 

Approva'  and  Promulgation  of 
impiementation  Plans,  California  State 
Implementation  Plan  Revision,  San 
JoaQLiin  vaiiey  ur'^iec  Air  Pollution 

District 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  March  21,  1994. 
The  revision  concerns  Rule  465.01  from 
the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD). 
This  final  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  finaUzing  this 
action  is  to  regulate  emissions  of 
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^: 


volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  .Air  .Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rule  controls  VOC 
emissions  from  steam -enhanced  crude 
oil  production  well  vents.  Thus,  EPA  is 
finalizing  a  simultaneous  limited 
approval  and  limited  disapproval  under 
CAa  provisions  regarding  EPA  action 
on  SIP  submittals  and  general 
rulemaking  authority  because  this 
revision,  while  strengthening  the  SIP, 
also  does  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas.  .As  a  result  of  this  limited 
di-sapproval,  sanctions  will  be 
automatically  imposed  in  accordance 
with  EP.A's  Order  of  Sanctions  rule 
unless  the  State  submits  and  EPA 
approves  corrections  to  the  identified 
deficiencies  within  18  months  of  the 
effective  date  of  this  disapproval. 
Moreover,  EPA  will  be  required  to 
promulgate  a  Federal  implementation 
plan  (FIP)  unless  the  deficiencies  are 
corrected  within  24  months  of  the 
effective  date  of  this  disapproval. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  27.  1996. 
ADDRESSES:  Copies  of  the  rule  and  EPA's 
evaluation  report  are  available  for 
public  inspection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  .Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105 
Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street,  S.W., 
Washington.  DC.  20460 
California  Air  Resources  Board, 
Stationajy  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95814 
San  loaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  Suite  #200,  Fresno, 
CA  95814 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  .Meer.  Rulemaking  Section, 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1185. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  .March  21.  1994in  59FR  13289, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  of  SJVUAPCD's 
Rule  465.1.  St  earn -enhanced  Crude  Oil 
Production  Well  Vents,  into  the 


Cahfomia  SIP.  Rule  465.1  was  adopted 
by  SJVUAPCD  on  September  19.  1991 
This  rule  was  submitted  by  the 
Cahfomia  Air  Resources  Board  (CARB) 
to  EPA  on  January  28,  1992.  This  rule 
was  submitted  in  response  to  EPA's 
1988  SIP  Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattaiiunent  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  the  above  rule  and  nonattainment 
area  is  provided  in  the  notice  of 
proposed  rulemaking  (NPRM)  cited 
above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM.  EPA  is  fmahzing  the  limited 
approval  of  this  rule  in  order  to 
strengthen  the  SIP  and  finalizing  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
The  rule  contains  deficiencies  which 
were  required  to  be  corrected  pursuant 
to  the  section  182(a)(2)(A)  requirement 
ofpartDoftheCAA.  Rule  465  1  lacks 
clarity  in  specifying  rule  applicability, 
lacks  sufficient  recordkeeping 
requirements,  and  includes  an 
imapprovable  provision  which  exempts 
certain  equipment  from  New  Source 
Review  (NSR)  requirements.  Section 
III.G.  of  Rule  465.1  states  that  if  a  new 
incineration  device  is  required  solely  to 
comply  with  the  requirements  of  Rule 
465.1  for  existing  cycHc  wells,  then  the 
device  will  not  be  subject  to  New  and 
Modified  Source  Review  requirements, 
provided  the  device  includes  best 
available  control  technology  for  all  air 
contaminants  and  is  under  a  District 
permit.  This  provision  is  unapprovable 
and  in  order  to  correct  the  deficiency, 
section  III.G.  must  be  amended  to  be 
consistent  with  the  memorandum 
entitled.  "Pollution  Control  Projects  and 
New  Source  Review  Applicabihty" 
issued  by  John  Seitz,  Office  of  Air 
Quality  Planning  and  Standards,  on  July 
1, 1994.  In  addition,  any  emissions 
previously  allowed  under  this  NSR 
exemption  must  be  offset.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluation  have  been  provided  in  the 
NPRM  and  in  the  technical  support 
document  (TSD)  available  at  EPA's 
Region  IX  office. 

Response  to  Public  Comments 

A  30-day  pubUc  comment  period  was 
provided  in  NPRM  at  59  FR  13289,  EPA 
received  one  comment  letter  on  the 


NPRNf  from  the  Independent  Oil 
Producers'  Agency  (lOPA).  The 
comment  letter  has  been  evaluated  by 
EPA  and  a  summary  of  the  comment 
and  EPA's  response  are  set  forth  below. 
Comment:  In  the  TSD  for  SfX'UAPCD 
Rule  465.1.  EP.A  stated  that  no  data  were 
submitted  to  justifv  the  exemption  in 
Section  III.F.  The  lOPA  asked  why  EPA 
is  questioning  the  small  producer 
exemption  for  exempting  10  wells 
responding  to  another  operator's  steam 
injection  when  the  emissions  from  the 
100  cyclic  wells  in  III.B  exemption  were 
not  considered  significant. 

Response:  Data  submitted  by 
SJVUAPCD  demonstrate  that  emissions 
from  the  cyclic  wells  (exempted  by 
section  III.B)  were  not  significant. 
However,  emissions  from  non-cyclic 
wells  tend  to  be  much  higher  than  from 
cyclic  wells.  SJVUAPCD  did  not  submit 
sufficient  data  to  show  that  the 
emissions  from  non-cyclic  wells 
(exempted  by  section  III.F)  were  also 
insignificant. 

Comment:  There  is  no  need  to  require 
small  producers  to  keep  production 
records  because  oil  producers  always 
keep  production  records  in  order  to 
monitor  production  levels. 

Response:  The  EPA  believes  that 
recordkeeping,  as  outhned  in  the  "Blue 
Book"  is  necessary  to  ensure  that  the 
sources  are  complying  with  the  rule.  If 
the  producers  are  already  keeping 
production  records,  there  should  be  no 
difficulties  in  complying  with  the 
recordkeeping  requirement. 

Comment:  According  to  the 
commenter,  the  word  "county"  was 
purposely  left  in  the  small  production 
definition  to  delineate  between  the  Kern 
County  and  Fresno  County  oilfields. 

Response:  EPA  recognizes  the  point 
raised  by  the  commenter.  However, 
since  the  SJVUAPCD  is  comprised  of 
eight  counties,  the  word  district  is  more 
appropriate  to  use,  particularly  for  the 
applicability  of  promulgating  rules  and 
regulations. 

EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rule.  The  limited  approval  of 
this  rule  is  being  finalized  under  section 
110{k)(3)  in  light  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rule  strengthens  the  SIP.  However,  the 
rule  does  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies  which  were 
discussed  in  the  NPRM.  Thus,  in  order 
to  strengthen  the  SIP.  EPA  is  granting 
limited  approval  of  this  rule  under 
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sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rule  into 
the  SIP  as  federally  enforceable. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  this  rule 
because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and,  as 
such,  the  rule  does  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  NPRM,  upon  the  effective 
date  of  this  NFRM.  the  18  month  clock 
for  sanctions  and  the  24  month  FIP 
clock  will  begin.  Sections  179(a)  and 
110(c).  If  the  State  does  not  submit  the 
required  corrections  and  EPA  does  not 
determine  within  18  months  of  the 
effective  date  of  the  NFKM  that  the  State 
has  corrected  the  deficiency,  sanctions 
will  be  imposed  in  accordance  with 
EPA's  Order  of  Sanctions  rule.  See  59 
FR  39832  (Aug.  4.  1994),  to  be  codified 
at  40  CFR  52.31.  It  should  be  noted  that 
the  rule  covered  by  this  NFRM  has  been 
adopted  by  SJVUAPCD  and  is  currently 
in  effect  in  the  SJVUAPCD.  EPA's 
limited  disapproval  action  will  not 
prevent  the  SJVUAPCD,  or  the  EPA  ft-om 
enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  28,  1996.  Fifing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  Into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 


local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  luider  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rule  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  firom  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
miUion  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubhshed  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review.  „ 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
hitergovemmental  relations.  Oxides  of 
nitrogen.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1, 1982. 

Dated:  August  9, 1996. 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— [AMENDED! 

1.  The  auinonty  ciiauon  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(187)(i)(A)(6)  to 
read  as  follows: 

§52.220    Identification  of  plan! 

(c)  •  *  • 
(187)  •   *   * 
(i)*   *   • 
(A)*   •   * 

(6)  Rule  465.1.  adopted  on  September 
19,  1991. 
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44  CFR  Part  64 
[Docket  Nc   '-MA-7647J 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  commimities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insureince  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  fisted  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  poUcies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849.  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  room  417,  Washington,  DC  20472, 
(202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
othenvise  available.  In  return. 
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communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
hst  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  son*  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map. 
if  one  has  been  pubUshed,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  showm  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 


National  Enviroiunenidl  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.  S.  C.  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  but  Usts  those  communities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 


Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612.  Federalism, 
October  26,  1987.  3  CFR.  1987  Comp., 
p.  252. 

Executive  Order  !i~~8.  Civil  Justice 
Rpfonn 

This  rule  meets  the  applicable 
standards  of  section  2Cb)(2)  of  Executive 
Order  12778.  October  25.  1991.  56  FR 
55195.  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  GFR  Part  64 
Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 

amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  193S7, 
3  CFR.  1979  Comp..  p.  376. 

§64  6     [A mended) 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Community 
No. 


Effective  date  of  eligibility 


Current  effective 
map  date 


NEW  ELIGIBLES— Emergency  Prograrr 


Michigan:  Ewing,  township  of.  Marquette  County  .... 

Kansas:  Linn  County,  unincorporated  areas  

Netxaska:  Guide  Rock,  village  of,  Webster  County  . 

Nevada:  Fallon,  city  of.  Churchtll  County  

Texas:  Coleman  County,  unincorporated  areas  

Georgia  Molena.  city  of,  Pike  County  

Indiana.  Washington  County,  unincorporated  areas 


260957 
200194 
310234 
320002 
480750 
130376 
180446 


July  2.  1996 
July  3.  1996 
do 


July  4.  1996  .. 
July  25.  1996 
July  30,  1996 


July  9.  1976. 
Do. 

Apr.  11.  1975. 
Apr.  21.  1978. 


NEW  ELIGIBLES— Regular  Program 


Georgia:  Hapeville.  city  of,  Fulton  County  

Tennessee:  Rockford.  city  of,  Blount  County ' 
Wisconsin:  Potter,  village  of.  Calumet  County 


130502 
470320 
550609 


July  2.  1996  .. 
July  26.  1996 
July  30.  1996 


Aug.  24.  1993. 
Junes,  1991. 
June  15.  1983. 


REINSTATEMENTS 


Pennsylvania: 

Falknvfield.  township  of,  Washington  County 


Edgeworth.  txKough  of,  Allegheny  County  . 

Monroeville.  borough  of.  Allegheny  County 

Texas:  Rising  Star,  city  of.  Eastland  County 


422148 
420032 
420054 
480795 


Oct.  15.  1975.  Emerg..  Feb.  17,  1989.  Reg.;  Sept.  30. 

1995,  Susp.;  July  9.  1996.  Rein. 
Aug.  5,  1974.  Emerg.;  May  1.  1980.  Reg.;  Oct.  4. 

1995.  Susp.;  July  10.  1996.  Rein. 
May  23.  1973,  Emerg.;  Aug.  1,  1979.  Reg.;  Oct.  4, 

1995.  Susp.;  July  25.  1996,  Rein. 
Sept.  2,  1976.  Emerg.;  Oct.  31.  1978.  Reg.;  Jan.  18. 

1989.  Susp.;  July  31.  1996.  Rein.. 


Sept.  30,  1995. 
Oct.  4.  1995. 

Do. 
Oct.  31.  1978. 


REGULAR  PROGRAM  CONVERSIONS 


Region  II 

New  Jersey:  Flemington.  borough  of.  Hunterdon  Coun- 
ty- 
Region  III 

Pennsylvania:    Smithfield.    township    of,    Huntingdon 
County. 


420494 
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State  and  location 


Virginia:  Norfolk  irKJeoenoent  city  

Region  V 

Mfc-nigan  Caoillac,  citv  c!  A  ex  ford  County 

Region  VI 

Arkansas:  Pulaski  County,  uotncoroc" a'.ec  a^pas 
New  Mexico: 

BemaMlo,  town  of  Sanctcvai  County 

Corrates.  village  c'  Sanckjvai  County  

Jemez  Sprrigs  /liiage  of,  Sandoval  County  .... 

Rio  Ranchc   :  ^v    '  Sandoval  County 

Sandoval  Gounr,  omncorporated  areas 

Tmth  or  Consequeixes,  city  of.  Sien-a  County 

Sien-a  County,  unincorporated  areas 

Oklahoma: 

Chandler,  city  of,  Lincoin  County 

Lincoln  County,  unincorporated  areas 

Region  VII 
Iowa: 

Clayton  County,  unincorporated  areas  

Elkader,  city  of  Oa)'*ri'-  County  '„ 

region  v'Ul 
Utah:  Wendover,  town  of,  Tooele  County  


Community 
No. 


510104 
260247 

050179 

350056 
350094 
350096 
350146 
350055 
350073 
350071 

400237 
400457 


190858 
190073 

490222 


Effective  date  of  eligtjility 


.do 


..do 


..do. 


..do 

..do 

..do 

..do 

..do. 

..do. 

..do. 

..do. 
..do. 


Current  edsctive 
map  dais 


..do 
..do 


..do 


Do. 
Mar.  18,  1996. 

July  16,  1996. 

Do. 
Do. 
Da 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 


Do. 
Do. 

Do. 


plain  ^S^ge^r^TnT^a'SlcSfins^^^^^^  ""^  ^*^  '"^  ^'  ^^^-  ^"«^  ^  ^"^  ^'^  «"^  ^^  "^u^ance  Study  for  ftood- 

Code  for  reading  third  column:  Emerg.-Emergency;  Reg.-ftegular;  Rein.-Reinstatement;  Susp.-Suspension;  With.-Withdrawn. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  August  19,  1996. 
Richard  W.  Krimm, 

Acting  Associate  Director.  Mitigation 
Directorate. 

|FR  Doc.  96-21961  Filed  &-27-96;  8:45  am] 

BILLING  CODE  6'18-05-P 


44  CFR  Pan  65 

Changes  m  fiood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA, 
ACTION:  Final  rule. 


SUMMARY:  Modified  base  (1%  annual 
chance)  flood  eievations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  wfill  be  used  to 
calculate  nood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  followang  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  Usted 
i  ommunity  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTreR  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief.  Hazard 


Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W.. 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Acting  Associate  Director  has  resolved 
any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations  ■ 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 


quahfied  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
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and  are  required  to  maintain  conuniinity 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  anaWsis  has  been  j^pared. 

Regulatory  Classification.  This  final 
rule  IS  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993,  Regulator)'  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 


Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CTR  Part  fi5 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  to  read  as  follows: 


PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65  4  are  amended  as 
follows: 


State  and  countv 

Location 

Dates  and  name  of 
newspaper  where  no- 
tice was  published 

Chief  executive  officer  of  comnnuniry 

Effective  date  of 
modifk»tk)n 

Commu- 
nity No. 

Alabama: 

Calhoun  fFEMA 

Unincorporated 

Mar.  6,  1996,  Mar.  13, 

Mr.  Kenneth  Joiner,  Calhoun  County 

Feb.  28,  1996 

010013  C 

Docket  No. 

areas. 

1996,  TheAnniston 

Administrator,  1702  Noble  Street 

7174). 

Star. 

Suite     103,     Annistor"      Aiat^ama 
36201. 

Calhoun  and 

City  of  Oxford  

Mar.  6,  1996,  Mar.  13. 

The  Honorable  Leon  Snnith  Mayor  of 

Feb.  28,  1996 

010023  C 

Talladega 

1996.  TheAnniston 

the  City  of  Oxford,  P.O.  Box  3383, 

(FEMA  DocKe! 

Star. 

100   Choccolocco   Street,   Oxford, 

No.  7174, 

Alabama  36203 

Connecticut:  PaiHieid 

City  of  Stamford 

Oct  13,  1995.  Oct  2, 

The    Honorable     Sta-ie,     Esposito. 

Oct.  2,  1995  

090015  C 

(FEMA  DocKet  No. 

1995,  The  Advocate. 

Mayor   of   ttie   City   ot    Stamford. 

716d) 

Stamford  Govemment  Center   388 
Washington   Boulevard,   Stamford, 
Connecticut  06904-2 1 52. 

fionda 

Broward  iFEMA 

"jwr  of  Hiilstwro 

Feb.  1, 1996,  Feb.  8, 

The    Honorable    Howard    Sussman. 

Jan.  24,  ',996  

120040  F 

Docket  No. 

Beach. 

1996,  Otiserver. 

Mayor   of   the   Town   of   Hillstwro 

7174). 

Beach,  1210  Hillsboro  Mile    Hills- 
boro  Beach,  Flonaa  33062 

Dwai    FEMA 

City  of  Jacksonville 

Feb.  1,1996,  Feb.  8, 

The  Honorable  John  Delaney.  Mayor 

Jan.  25, 1996 

120077  E 

DocKet  No. 

1996,  The  Florida 

of  the   City  of  Jacksonville.  220 

7174). 

Times-Union. 

East  Bay  Street,  14th  Floor,  Jack- 
sonville, Florida  32202-3495. 

Lee  (FEMA  Dock- 

Unincorporated 

Dec.  22,  1995.  Dec. 

Mr.   Donald   P.   Stilwell   Lee  County 

Dec.  7,  1995  

125124  B 

et  No   7173). 

areas. 

29,  1995,  News- 
Press. 

Manager,    Administration    Depart- 
ment, P.O.  Box  398,  Fort  Myers, 
Ftorida  33902-0398. 

Georgia: 

Bn/an  '^EMA 

Unincorporated 

Mar.  27.  1996,  Apr.  3, 

Mr.  Thorras  Bacon,  Chairman  of  the 

Mar.  19,  1996 

130016  A 

Docket  No. 

areas. 

1996,  Richmond  Hill- 

Bryan  County  Board  of  Commis- 

7178). 

Bryan  County  News. 

skjners,  P.O.  Box  430,  Pembroke, 
Georgia  31321. 

Futton  (FEMA 

City  of  Fairtxjm 

Feb.  29,  1996.  Mar.  7. 

The  Honorable  Betty  Hannah,  Mayor 

June  5.  1996 

130314  B 

Docket  No. 

1996,  The  South 

of  the  City  of  Fairtxjm,  P.O.  Box 

7174). 

Futton  Neightx>r. 

145,  Falrburn,  Georgia  30213. 

Futton  (FEMA 

Unincorporated 

Feb.  8.  1996,  Feb.  15, 

Mr.  Mitchell  Skandatakis,  Chairman 

May  15,  1996 

135160  B 

Docket  No. 

areas. 

1996,  Daily  Report. 

of   the    Fulton   County   Board   of 

7174). 

Commissioners,  141  Pryor  Street 
S.W.,  Atlanta,  Georgia  30303. 

Florida.  Pinellas 

City  of  St.  Peters- 

Jan. 26,  1996,  Feb.  2, 

The    Honorable    David    J.    Fisher, 

Jan.  19, 1996 

125148C 

(FEMA  Docket  No. 

burg. 

1996,  St.  Petersburg 

Mayor  of  the  City  of  St.  Petersburg, 

71  74'^ 

Times. 

P.O.    Box   2842,    St.    Petersburg, 
Ftorida  33731 . 

ilhnois 

Lake  and  Cook 

Village  of  Deerfield 

Apr.  20,  1995,  Apr.  27, 

The  Honorable  Bernard  Forrest,  850 

Apr.  13. 1995  

1 70361 C 

(FEMA  Docket 

^995,  Deerfield  Re- 

Waukegan Road  Deerfield.  Illinois 

No.  7130). 

view. 

60015. 

Marion  and  Clinton 

City  of  Centralia 

Feb.23,  1996,  Mar.  1, 

Ms.  Becky  RoecKeman,  Community 

Aug.  16,  1996  .... 

1 70453  C 

(FEMA  Docket 

1996,  Centralia  Sen- 

Devekjfxnent Director,  ???  South 

No.  7174). 

tinel. 

Poplar    Street     Centralia.     Illinois 
62801. 

Tazewell  (FEMA 

Village  of  Morton  ... 

Mar.  6,  1996,  Mar.  13. 

Robert  D.  Hertenstein,  M.D..  Presi- 

Feb. 28.  1996 

170652  D 

Docket  No. 

1996,  Tazewell 

dent  of  the  Village  of  Morton  Board 

7174). 

News. 

of   Trustees,    PC.    Box    28.    120 
North  Main  Street    Morton.  Illinois 
61550-0028. 

UMI 
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State  and  county 


-3f,ation 


Will  (FEMA  Docket    Village  of  New 
No.  7165).  Lenox. 


Cook  ,cema 
Docket  No. 
7173). 

Inilana  r-ta(^iiior- 
(FEMA  DocKet  No. 
7174). 

Massachusetts 

3nstoi  TEMA 
3oci<e*  \c 

MKXJiesex    '^EMA 
Docket  Nc. 
7158). 

^e*  je''sey: 

union  iPEMI^ 
DocKe!  Nc 
7183). 

Union  (FEMA     , 
Docket  No. 

7178). 

New  vo.-t« 

Ene  (FEMA  Dock- 
et No.  7174). 


Erie  (FEMA  Dock- 
et No.  71 74). 


North  Carolina: 

Haywood  (FEMA 
Docket  No. 
7174). 

Henderson  (FEMA 
Docket  No. 
7169). 


City  of  Prospect 
Heights. 


Town  of  Westfield 

Town  of  Mansf.eid 
City  of  LoweM 


Borough  of  Ken- 
itworth. 


Borough  of  Roselle 


Town  of  Amherst  ... 


Village  of 

WiHianisville. 


Unincotporated 
areas. 


City  of  Henderson- 
vitle. 


Dates  and  name  of 

newspape'  ^*^ere  no- 
tice was  puDiished 


Oct  11,  1995,  Oct  18, 
1995,  Herald-News. 


Jan.  3,  1996,  Jan.  10, 
1996,  Daily  HerM. 


Feb.  13,  1996,  Feb. 
20,  1996  Noblesville 
Daily  Ledger. 

Jan.  26,  1996,  Feb.  2, 
"^96  Mansfield 
.Nert'i. 

Oct.  3,  1995,  Oct.  10, 
1995,  The  Sun. 


Apr.  10,  1996.  Apr.  17. 
1 996.  Cranford 
Chronicle. 

Apr.  11,  1996,  Apr.  18, 
1996.  Roselle  Spec- 
tator. 


Jan.  31,  1996.  Feb.  7. 
1996,  Amtersf  Bee. 


Jan.  31,  1996,  Feb.  7, 
1996,  Amherst  Bee. 


Jan.  31,  1996,  Feb.  7, 
1996,  The  Mountain- 

Nov.  3,  1995.  Nov.  10, 
1995,  The  '^'nes 
News. 


Chie'  e>ecj»'' 


of  community 


Mr.  John  Nowakowski,  President  of 
the  Village,  of  New  Lenox,  701 
West  Haven  Avenue,  New  Lenox, 
Illinois  60451-2137, 

The  Hon  '-,►«.-  " -^A-ard  Rotchford, 
Mayor  o!  tne  Gir,  of  Prospect 
Heights,  No.  1  Elmhurst  Road, 
PrMpect  Heights.  Illinois  60070. 

Mr.  Mike  McDonakJ,  WestfieW  Town 
Council  President,  130  Penn 
Street,  WestfiekJ,  Indiana  46074. 

Mr.  Wiinam  F.  WilHami.,  '/a.nsfteW 
Town  Manager,  50  West  Street. 
MansfieW,  Massachusetts  02048. 

Mr.  Richard  Johnson,  Manager  of  tt>e 
City  of  Loweii,  375  Merrimack 
Street.  Lowel.  Massachusetts 
01862. 

The  Honoratjie  Michael  Tripodi, 
Mayor  of  the  Borough  of  Ken- 
ilworth,  567  Boulevard,  Keniiworth. 
New  Jersey  07033. 

The  Honorabie  Joseph  L  Picaro, 
Mayor  of  the  Borough  of  Roselle, 
210  Chestnut  Street,  Roselle,  New 
Jersey  07203. 

Mr.  Thomas  Ahem,  Town  of  Amherst 
Supervisor,  Amherst  Municipal 
BuiWing,  5583  Main  Street, 
Williamsvilie  New  YorV  14221. 

The  Hone  aDP  Basil  Piazza,  Mayor 
of  the  village  oi  Williamsvilie,  P.O. 
Box  1557,  Williamsvilie,  New  York 
14231-1557. 

Mr.  Ed  R^issell,  Chaimian  of  the  Hay- 
wood County  Board  of  Commis- 
sioners, 420  North  Main  Street, 
WaynesviUe.  North  Carolina  28786. 

The  Honorable  Fred  Neihoff,  Mayor 
of  the  City  of  Hendersonville,  P.O. 
Box  1670,  Hendersonville,  North 
Carolina  28793. 


Effecti\w  date  of 
modifkartmn 


Apr.  3,  1996 


Dec.  20,  1995  .... 

May  20,  199© ..._ 

May  2,  1996 

Jan.  8,  1996 


Apr.  3.  1996 


Apr.  2.  1996 


May  8,  1996 


May  8.  1996 


Jan.  24,  1996 


May  6.  1996 


Commu- 
nity Nk). 


170706  E 

170054  B 

180083C 

250057 
250201  C 

340466  B 
340472  A 

360226  D 
360263  B 

370120  B 
370128  B 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  15, 1996. 
iUchard  W.  Krimin, 

Acting  Associate  Director  for  Mitigation. 
|FR  Doc  96-21963  Filed  8-27-96;  8:45  am] 

BILUNG  CODE  6718-OS-P 


44  CFR  Part  65 

[Docket  No.  FEMA-7191] 

Changes  in  Flood  EievaOon 
Determinations 

AGENCY:  Federal  Emergency 
.Management  Agency,  FEMA. 
action:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
commimities  where  modification  of  the 


base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 


ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORM*'  >n  C DSTACT: 
Michael  K.  Buckley,  F.L.,  Uuef,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 
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Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
"fft'(  tivp  (  unimunity  number  is  shown 
tRii  r::as!  rx-  used  for  all  new  policies 
-in!:  rt'iu'wais. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
With  trie  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 


stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65  4 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classificatiiin 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  Octobe.--  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  R\le  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 

Order  12778 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 

requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp  .  p.  329;  E.G.  12127,  44  FR  19367, 

3  CFR.  1 979  Comp. ,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65  4  are  amended  as 
follows: 


State  and  courty 

Location 

Dates  and  name  of  news- 
paper wtwre  notice  was 
put)lished 

Chief  executive  officer  of 
community 

Effective  date  of 
modificatior 

Commu- 
nity No. 

Connecticut: 

FairfietO  

City  of  Bridgeport 

June  14.  1996.  June  21, 
1996,  Connecticut  Post 

The  HonoratJie  Josepn 

P  Ganim.  Mayor  of 
the  city  0*  Bridgeport, 
45  Lyof"  Terrace, 
Bridgeoort.  Connecti- 
cut 06604 

SepL  19,  '996      

090002  C 

Fairfield    

Town  of  Stratford 

June  14, 1996,  June  21. 
1996,  Connecticut  Post 

Mr.  Mark  S   Barnriart. 
Stratford  Town  Man- 

Sept. 19,  1996  

090016  D 

ager,  2725  Mam 

Street,  Stratford,  Con- 
necticut 06497. 

Illinois 

Wiii  and  DuPaqe 
Counties. 

City  of  Napen/ille 

Dec  13  1995  Dec  20 

Ttie  Honorable  A 

Dec.  5,  1996  

170213  C 

1995.  The  NapervUle 

George  Pradei,  Mayor 

Sun. 

of  the  City  of 
Naperville.  400  Soutr 

4 

- 

Eagle  Street. 
Naperville,  Illinois 

■ 

60540. 

y 

Cook 

City  of  Country  Club 
HiNs. 

June  13. 1996  June  20 

The  HonoratHe  Dwight 
W   Weicn,  Mayor  of 

June  5    '996  „... 

170078  C 

1996,  The  Star. 

the  City  of  Country- 

> 

Club  Hills.  4200  West 

1 83rd  Street,  Country 

i 

\ 

Club  Hills.  Illinois 
60478 

^ 

Kane 

Village  of  Hampsture  ... 

June  5.  1996  June  12 

Mr  William  Schmidt 

June  5   "996  

17032^  C 

1996,  HampsNre  Reg- 

President of  the  Village 

ister. 

of  Hampshire.  234 
South  State  Street, 
P.O  Box  457,  Hamp- 
shire. Illinois  60140. 

(. 

Indiana. 

UMI 


Federal  Register   '  V 


i^l,  Xi 


ip,p 


\V: 


State  and  cxsunty 


Allen 


Allen 


Location 


Town  of  Grabill 


Minnesota:  Washington 


Unincorporated  areas 


Unincorporated  areas 


North  Carolina;  Or-  Town  of  Chapel  Hill 

ange,  Durham,  arxJ 
Chatham. 


Puerto  Rico 


Commonwealth 
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Tennessee:  Shelby  City  of  Memphis 


Dates  and  name  of  news- 
paper where  notice  was 
published 


T 


July  16.  1996,  July  23, 
1996,  Journal  Gazette. 


July  16,  1996.  July  23, 
1996,  Journal  Gazette. 


July  17.  1996,  July  24, 
1996,  OakdaJe-Lake 
Elmo  Review. 


July  2,  1996.  July  9.  1996. 
The  Chapel  Hill  Heraki. 


Aug.  7,  1996,  Aug.  14, 
1996.  EINuevoDia. 


June  14.  1996.  June  21, 
1 996,  77>e  Commercial 
Appeal. 


Chief  executive  officer  of 
community 


Ms.  Joanne  Sauder. 
Grabill  Town  Council. 
P.O.  Box  321.  Grabill, 
Indiana  46741. 

Mr.  Jack  McComb,  Allen 
County  Commissioner, 
City/County  Building,  1 
East  Main  Street, 
Room  220,  Fort 
Wayne,  Indana  46802. 

Mr.  Dave  Engstrom, 
Chairman  of  the  Wash- 
ir>gton  County  Board  of 
Commissioners,  14900 
61st  Street  NJorth,  Still- 
water, Minnesota 
55082. 

The  Honoraljte  Rose- 
mary Waldorf,  Mayor 
of  the  Town  of  Chapel 
Hill,  306  North  Colum- 
bia Street,  Chapel  HiU. 
North  Carolina  27516- 
2124. 

Ms.  Norma  N.  Burjos- 
Andujar,  Chairp«-son 
of  the  Puerto  Rico 
Planning  Board, 
Centre  Guremamental 
Minillas,  P.O.  Box 
41119,  San  Juan, 
Puerto  Rico  00940- 
9985. 
The  Honorable  W.W. 
Harrenton.  Mayor  of 
the  City  of  Memphis, 
125  North  Main  Street, 
Memphis.  Tenr>essee 
38103. 


Effective  date  of 
modification 


July  9.  1996 


Oct  21,  1996 


Oct  22.  1996 


June  25,  1996 


Commu- 
nity No. 


180499  D 


180302  D 


270499  6 


370180  E 


July  18,  1996 


Sept.  19.  1996 


720000  E 


470177  E 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  15,  1996. 
Richard  W.  Krimm, 

Acting  Associate  Director  for  Mitigation. 
(FR  Doc.  96-21962  Filed  8-27-96;  8:45  am) 
BILUNG  CODE  6718-0»^ 


44  CFR  Pan  67 

Final  Flood  Elevation  Determinations 

AGENCY  Federal  Emergency 
V  if:  -ct'.p.ent  Agency  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 


National  Flood  Insurance  ProH-am 
(NFIP1. 

ECFcr-vE  -A-ES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
"n  thf  ♦able  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Ofiicer  of  each 
community.  The  respective  addresses 
arfi  listed  in  the  tsbl^"  b^iow 

?0R  FURTHER  iNFORMATiON  CCN'ACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergent .  Mi:    gement  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base. 


flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  vdth  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 
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The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  ruje  involves  no  policies  that  have 
federahsm  implications  under  Executive 
Order  12612,  Federahsm,  dated  October 
26,  1987. 

Executive  Order  1277^,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART67— [AMENDEDj 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§5711     [Amended] 

2.  The  tables  published  imder  the 
authority  of  §67.11  are  amended  as 
follows: 


#Depthin 

feet  above 

Source  of  flooding  and  location 

grou-xi 
•Elevation 

in  feet 

(NGVD) 

CONNECTICUT 

Clinton     (Town),     Middlesex 

County  (FEMA  Docl(et  No. 

7172) 

Spencer  HHI  Brook: 

Approximately  820  feet  down- 

stream of  River  Road 

•14 

Approximately   1,460  feet  up- 

stream of  Fox  Hill  Drive  

•122 

West     Branch     Boulder     Lake 

Brook: 

At    confluence    witti    Boulder 

Lake  Brook  

•22 

Approximately    0.5    mUe    up- 

stream of  West  Shore  Road 

•51 

BouMer  Lake  Brook: 

Approximately   20  feet  down- 

stream of  CONRAIL  

•22 

Approximately    480    feet    up- 

stream of  Kenilworth  Drive  ... 

•96 

OU  Nod  Brook: 

Approximately  64   feet  down- 

stream    of    the     CONRAIL 

track 

*12 

Approximately    260    feet    up- 

stream of  Airline  Road  

•94 

Maps  avallat>le  for  inspection 

at  the  Clinton  Town  Hall,  Land 

Use    Office,    54    East    Main 

Street,  Clinton,  ConnecticuL 

East  Granby  (Town),  Hartford 

County  (FEMA   Docket  No. 

7172) 

SouOi  Tritxjtary  of  Austin  Brook: 

At    confluence     with     Austin 

Brook  

•169 

Approximately    1.7    miles    up- 

stream of  Ridge  Road 

•189 

Austin  Brook: 

Approximately  800  feet  dowrv 

stream  of  State  Route  187  ... 

•162 

At  upstream  corporate  limits  .... 

•170 

Muddy  Brook: 

Approximately    0.9    mile    up- 

stream    of     confluence     of 

Marsh  Pond  Brook  

•164 

Approximately    1.3   miles   up- 

stream  of   confluence   with 

Marsh  Pond  Brook  

•172 

Marsh  Pond  Brook: 

Approximately    700    feet    up- 

stream  of   confluence   with 

Muddv  Brook 

•164 

Approximately    450    feet    up- 

stream of  Hatchett  Hill  Road 

•253 

West  Brook: 

At  downstream  corporate  limits 

•165 

Approximately    270    feet    up- 

stream of  Sweettxiar  Road 

•176 

DeGrayes  Brook: 

At  downstream  corporate  limits 

•136 

Approximately    500    feet    up- 

stream of  Nictiolson  Road  ... 

•169 

Creamery  Brook: 

Source  of  'iCKXimg  am3  fcxatio'^ 


«Depthin 

feet  atx)ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


Approximately  50  feet  up- 
stream of  the  confluence 
with  Santx)rn  and  Sheldens 
Brooks  

Approxirriately  1  mile  upstream 

of  Hillcrest  Drive 

Shektons  Brook: 

At  upstrean  side  of  School 
Street 

Approximately  1.4  miles  up- 
st'earp  of  School  Street  

Maps  available  for  Inspection 

at  the  Planning  and  Zoning  Of- 
fice, 9  Center  Street.  East 
Granby,  Connecticut. 

Ellington  (Town).  Tolland 
County  (FEMA  Docket  No. 
7172) 

^^ecHs  Brook: 

At  corporate  limits 

Approximately  0.7  mile  up- 
stream of  upstream  Middle 

Road  crossing  

Ketch  Brook: 
ApP'orimately       2,300       feet 

downstream  of  Tripp  Road 
Approximately    900    feet    up- 
stream of  Tripp  Road  

Broad  Brook: 

At  corporate  limits 

Approximately  1  mile  upstream 

of  Bridge  Street 

Charters  Brook: 

At  corporate  limits 

At  downstream  side  of  the  up- 
stream crossing  of  Wet)ster 

Road 

Abbey  Sroo/f.' 

At  corporate  limits 

Approximately  1,600  feet  up- 
stream of  Strav»^berry  Road 

Maps  available  for  inspection 
at  the  Ellington  Town  Hall,  55 
Main  Street,  Ellington,  Con- 
necticut. 


FLORIDA 


Destin  (City),  Okaloosa  County 
(FEMA  Docket  No.  7172) 

Gulf  of  Mexico: 

Approximately  1,000  feet  east 
northeast  of  the  intersection 
of  Gulf  Shore  Drive  and 
Moreno  Point  Road  

Approximately  400  feet  south 
of  the  intersection  of  Mathew 
Boulevard  and  Ocean  View 
Drive  

Maps  available  for  Inspection 

at  tne  City  nail,  P.O.  Box  399, 
Destin,  Florida. 


•162 
•221 

*169 
•184 


•192 

•248 

•188 
•197 
•145 
•239 
•557 

•713 
•222 
•230 


•4 


•12 


UMI 
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#Deptb  in 

feel  aDove 


Source  of  loodino  and  iocatior"       .  ^ 


MARYLAND 


Cecil  County  (Unincorporated 

Areas)    (FEMA    Docket    No 
71 72) 

Christina  River: 

Approximately  200  feet  up- 
stream of  Weogewood  Road 

At  the  jpsfeam  county  bound- 

a-".  

tv^sr  S'a.TC-  Christina  River 

-^proximately  200  feet  up- 
stream of  the  downstream 
county  boundary 

"^^proximately  250  feet  up- 
stream    of     Jackson     Hall 

School  Road 

Maps  avaiiabie   tor   inspection 

at  *nA   ■leo    ^uunr>    OtfiCb   ol 

►■"a  i^i'io  i'xJ  Zoning,  129  East 

Mair:      5! 'Oft       Room      300, 

Elkton,  Ma-va-x' 


MICHIGAN 


Torch    Lake   rro«mshlp).    Arv 

trim   County   iPBMfi.    Docket 
No.  7164! 

Entire  shoreline  within  commu- 
nity   _ 

Grand  Traverse  Bay: 

Entire  stK>reline  wittiin  commu- 
nity   

Maps  available  for  inspection 
at  T:e  ':,'c'~  ^aKe  '^^f^nsrw^ 
"^a  5086  U.S.  31  North, 
tastport,  Michigan. 


NEW  YORK 


Newport  (Town\,  Herkimer 
County  (FEMA  Docket  No. 
7175) 

West  Canada  Creek: 
Appfoxinrately  200  feet  down- 
stream of  Okj  State  Road  .... 
Approximately  1.02  miles  up- 
stream of  Old  State  Road  .... 
Maps  available  for  inspection 
at    tr^e    \e^ix>r    Town    Hall, 
Aes*     St'eet      \ewcK>rt     New 


Owego  (Town).  Tioga  County 
(FEMA  Docket  No   7i64'. 

SusQue/tanna  River: 

Approximately  14  mnes  jown- 
stream  -j*  confluence  of 
Apaiachin  Creek 

Approximately  2.2  miles  up- 
sfear"     ,-'f     confluer»ce     of 

Apaiacnsr:  Green         

Apaiachin  Creek: 

At  the  confluence  with  the  Sus- 
Quehanna  ^-.er  


tievatiO"' 

in  ieet 
(NGVD) 


Source  of  flooding  and  location 


Approximately   0.64    mile    up- 
stream   of    the    confluence 
with  the  Susquehanna  River 
Maps  avaiiabie   tor    nspection 

at  the  Tow.-;  .-ia,,.  ^2,^  State 

Route   434,   Apalachan,    New 

York. 


•160 
•269 


•107 


•196 


"^renton  i~'own;.  Orieida  Cou" 
ty  {FEMA  Docket  No.  7172) 

I'Vesf  Canaaa  Creek: 
Approxinfiately  500  feet  down- 
stream of  State  Route  28 

Approximately  6,000  feet  up- 
stream of  State  Route  28 

Maps  available  for  inspection 
at  tne  Town  Muncipal  Center, 
Old  Poland  Road,  BameveW. 
New  York. 


NORTH  CAPOliNa 


(Town), 

fFEMA 


•591 


•585 


Blowing        Rode 

Watauga      County 
Docket  No    7172) 
Midaie  '-n:^ 
At  oow^strear.  corporate  limits 
approximately  250  feet  up- 
stream of  Shoppes  on  the 

Parkway  Entrance  

Approximately  700  feet  up- 
stream of  U.S.  Route  321  .... 
Maps  avaiiabie  for  Inspection 
at  the  Blowing  Rock  Town 
Hall,  1036  Main  Street,  Stow- 
ing Rock,  North  Carolina. 


Boone        rowr),        Watauga 
County   (FEMA   DocKet  No. 
7172) 
Winkter  Creek: 
At  confluerK>e  with  South  Fork 

New  River 

Approxinately  300  feet  down- 
stream   of    Bkjwing     Rock 

Road 

•686     Hodges  Creek: 

Approximately  200  feet  down- 
*696  stream  of  State  Route  105  ... 

Approximately  640  feet  up- 
stream of  State  Route  105 
and     Highland     Commons 

Shopping  Center 

MkiOe  Fork: 
At  confluence  with  South  Fork 

New  River 

Approximately  0.2  mile  up- 
stream of  State  Route  321/ 

221   

Rocky  Knob: 
*822       At  confluence  with  South  Fork 

New  River 

At    upstream    skle    of    State 
•828  Route  194/U.S.  Route  421/ 

221 

East  Forte 
*825       At  confluence  with  South  Fork 
'Jew  R'wer 


fOepihin 

feel  above 

around. 

*  Elevation 

in  feet 

(NGVD) 


•825 


•715 
•720 


•3,480 
•3.517 


•3113 


•3113 


•3148 


•3285 


Source  of  fkxxJing  and  tocation 


Approximatetv  1,500  feet  up- 
stream of  Bamboo  Road 

South  Fork  New  Riven 

Approximatety  350  feet  dowrv 
stream  of  U.S.  Routes  421/ 
321   

At  confluence  of  MkWe  Fork 

and  East  Fork 

Mutton  Creek: 

At  confluence  with  South  Fork 
New  River 

Approximately  900  feet  down- 
stream of  Wilson's  Ridge 
Road 

Maps  avaiiabie  for  Inspection 

at  the  Department  of  Planning 
and  Inspections,  1510  Btowing 
Rock  Road.  Boone,  North 
Carolina. 


Manor  (aty),  McDowell 
County  (FEMA  Docket  No. 
7182) 

Catawt)a  River 

Approximately  340  feet  (or  0.1 
mile)  downstream  of  the 
U.S.  Route  221  brkJge  

Approximately  0.4  mile  up- 
stream  of   the   U.S.    Route 

221  Bypass  kyidge  

Maos   ava.aDie    'c     -spectlon 

ai   trvt    V.ar.o. ,   v^uy    t^aU.   200 

North    Main    Street,    Marion, 

North  Carolina. 


McDcwei     ::,!.':  ^,Tj    ,i-id   Incor- 
Doratec  "-eas    J-'EMA  Dock 
'■-■'  Nc    "'-26 

Cata\fA>a  River: 

At  Yancey  Road 

Approximately   2.6    miles    up- 
stream of  State  Route  1273 
Mill  Creek: 
Approximately   1,350  feet  up- 
stream of  Norfolk  Southern 

Railway 

Approximately  0.4  mile  up- 
stream of  State  Route  1401 
Maps  avaiiabie  for  inspection 
at  the  McDowell  County  Ad- 
ministration Building,  10  East 
Court,  Marion,  North  Carolina. 


•3113  *****  ^°^  ^^**'  McDowell 
County  (FEMA  Docket  No. 
7128) 

•3297     Catawba  River 

At   the   confluence   of   Curtis 
Creek 

•3105  Approximatety  1.300  feet 
downstream  of  Catawt)a  Av- 
enue  

•3141     Mm  Creek: 

At  the  confluence  with  tfie  Ca- 
tawt>a  River  

•3113        At  the  State  Route  1119 


•Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•3127 

'3089 
•3113 

•3096 

•3114 


•1,222 

•1226 


•1,202 
•1.525 

•1.449 
•1.483 


•1.375 

•1,412 


•1,409 
•1.455 
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Source  of  flooding  and  locatioo 


fOepthin 

feet  ^x)ve 

ground. 

•Elevation 

in  feet 

(NGVO) 


Maps  available  'or  inspection 
at  --  =c  ^ort  City  Hall,  106 
Soi-t-^  Catawoa,  Old  Fort, 
Nortn  Carolina. 


Mecklenburg     County     (Unin- 
corporated    Areas)     f^EM* 
Docket  No   7172) 
did  '^H  ria  r^s  ''ip  Branch: 
Approximately  210  feet  down- 
stream of  county  boundary 
with    Yor1<    County,    South 

Carolina 

Approximately    190    feet    up- 
stream of  SmitfvBoyd  Road 
Steele  Creek: 

At  State  bourxtery 

At    approximately    1,900    feet 
upstream    of    Red    Hidtory 

Lane 

PoO<  Ditch: 
At    confluence    with    Walker 

Branch 

At  approximately  600  feet  up- 
stream of  Chc«te  Circle 

lVa#rer  Branch: 
At    confluence     with     Steele 

Creek 

At  approximately  0.4  mile  up- 
stream of  confluence  of  Polk 

Ditch  

Maps  available  for  inspection 
at  the  Mecklenburg  County  En- 
gineering BuikJing,  700  North 
Tyron,  Charlotte.  North  Caro- 
lina. 


Watauga       County       (Unincor- 
porated Areas)  jFEMA  Dock- 
et No    7172) 
Eas!  ^ ^.rk 
A-  'Me  upstream  skJe  of  Bam- 

txx)  Road 

At  tne  upstream  side  of  Banv 
ixx)  Road/State  Route  1514 
^o^ard  Cre^: 
At  the  confluence  with  South 

Pork  New  River  

Aporoximateiy    ^80    feet    up- 
stream of  tfie  dam  at  How- 
ard Creek  Pumping  Statk>n 
Middle  Pork: 
At  confluence  with  South  Fork 

New  River 

Approximately    250    feet    up- 
stream of  Shoppes  on  the 

ParVway  Entrance 

Mutton  Creek: 
Aporoximateiy  900  feet  down- 
stream   of    Wilson's    Ridge 

=^oad  

Approximately     60    feet    up- 
strear^    of    Wilson's    Ridge 

Road         

South  Fork  New  River 
At  the  downstream  corporate 
limit  


•617 
•617 
•571 

•622 

•571 
♦571 

•571 

•571 


•3123 
•3204 

•3064 

•3213 

.•3113 

•3480 

•3114 
•3138 
•2920 


#Depthin 

feet  above 

Source  of  flooding  and  kx^tkjn 

ground. 

in  feet 

(NGVD) 

Approximately  350  feet  dovm- 

stream  of  U.S.  Routes  421/ 

321      

•3089 

Watauga  River: 

Approximately  700  feet  down- 

stream of  Greer  Bridge  

•2596 

Approximately    890    feel    up- 

stream of  State  Route  1598 

(Grandfather  Road) 

•3598 

Aho  Branch: 

At  confluence  with  Mkldle  Fork 

•3366 

At    State    Route    1533    (Aho 

Road) 

•3632 

LauTBl  Forte 

At  confluence   with   Watauga 

River 

•2740 

Approximately    1.1    miles   up- 

stream of  State  Route  1114 

•3074 

Dutch  Creek: 

At   confluence   with   Watauga 

River 

•2666 

Approximately    425    feet    up- 

stream of  State  Route  1 134 

•2741 

Maps  available  for  Inspection 

at  tfie  Department  of  Planning 

and   Inspections,   331    Queen 

Street,  Boone.  North  Carolina. 

Whitmrllle    (City),    Columbus 

County  (FEMA  Docket  No. 

7179) 

Grifm  Branch: 

Approximately  0.5  mile  dowrv 

stream  of  Nolan  Avenue  

•55 

Approximately    210    feet    up- 

stream of  Bentmoor  Drive  .... 

•79 

Mollies  Branch: 

At   Seaboanj   Coastline    Rail- 

road   

•59 

Approximately    800    feet    up- 

stream   of    U.S.    Business 

Routes  74-76 

•70 

Soules  Swaivp: 

Approximately  0.9  mile  dowrv 

stream   of  U.S.   Route  701 

Bypass  

•53 

Approximately   1,860  feet  up- 

stream of  U.S.   Route  701 

Bypass  

•58 

White  Marsh: 

At   Seaboard   Coastline   Rail- 

road   

•54 

Approximately    20     feet     up- 

stream of  U.S.  Route  74-76 

Bypass  

•59 

Maps  available  for  inspection 

at  the  Whiteville  City  HaH,  317 

South         Madison         Street 

Whiteville.  North  Carolina. 

PENNSYLVANIA 

Abington    (Township)      Mont- 

gomery County  (FEMA  Dock- 

et No.  7140) 

Sandy  Run  Tributary  No.  1: 

At  confluence  with  Sandy  Run 

•236 

*Depthin 

feet  above 

Source  of  flooding  and  location 

ground. 
•Elevation 

in  feet 

(NGVD) 

Approximately    850    feet    up- 

stream of  Johnston  Avenue 

•238 

Tacony  Creek: 

Approximately    350    teet    up- 

stream of  Greenwood  Ave- 

nue   

♦206 

Approximately  1,200  feet  up- 

stream of  Greenwood  Ave- 

nue   

•212 

Pennypack  Creek: 

A    point    approximateiv    1.700 

feet  downstream  of  Moredon 

Road 

♦100 

A   point   approximately    1,300 

feet  downstream  of  Moredon 

Road 

•100 

Maps  available  for  Inspection 

at  the  "^  :,'wnsnip  Engineer's  Of- 

fice, 1176  Old  York  Road,  Ab- 

ington, Pennsylvania. 

Bridgeport     (Borough).     Mont- 

gomery County  (FEMA  Dock- 

et No.  7140) 

ScnuYikill  River: 

Approximately  1.0  mile  dowrv 

stream    of    Dekalb    Street 

(U.S.  Route  202  North)  

♦72 

Approximately    50    feet    up- 

stream of  Norristown  Dam  ... 

•76 

Maps  available  for  inspection 

at  the  Borough  Hall,  4th  and 

Mill   Street,   Bndgeport,   Penn- 

sylvania. 

Cheltenham  (Township),  Mont- 

gomery County  (FEMA  Dock- 

el  No.  7140) 

Tacony  Creek: 

At  East  Cheltenharn  Avenue  ... 

•79 

Maps  available  for  inspection 

at  tt-^e   Cheltenharr   "cwnship 

Administrative    Building,    8230 

Old    '^orK   Road.    Elkms   Park, 

Pennsylvania. 

Conshohocken          (Borough), 

Montgomery   County    (FEMA 

Docket  No  7172) 

Plymouth  Creek 

At  confluence  with  the  Schuyl- 

kill River 

•66 

Approximately  100  feet  dowrv 

stream  of  West  Elm  Street  ... 

♦66 

Schuylkill  River: 

Approximately  0.9  miie  down- 

stream of  Payette  Street  

•81 

Approxirnateiy     25C    feet    up- 

stream, of  Plymouth  Dam  

•66 

Maps  available  for  Inspection 

at  the  Borough   ►lai;,  8th  and 

'^ayette  Street,  Con.snonocKen, 

Pennsylvania. 

UMI 
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Source  of  fioodinq  and  iocati' 


Hatfield  (Borough!  Montgom- 
ery County  (FEMA  Docket 
No.  7179) 

i^esf  Branch  Nesnammy  Creek: 

Aporoximately  300  feet  down- 

s-ea'^  :)f  Lakewood  Avenue 

ApiK- K  naiety    150    teet    up- 

c:«.f>a;-  ;-.*  ,  akewood  Avenue 

Maps  availably  for  inspection 
at  •-'e  3  r  ioci"  Hall,  401  South 
Mam  Street,  Hatfield,  Penn- 
sylvania. 


Hatfieid  (Township),  Montgom- 
ery County  (FEMA  Ooc*<et 
Sc    7149' 

.'vei,:  r/a  >c,-  '^tfs^.aminy  Creek: 
Approximately  300  feet  down- 
stream of  Lakewood  Avenue 
Approximately    150    feet    up- 
';tream  of  Lakewood  Avenue 

Maps  avaliabto  for  Inspection 
at  \he  Borough  Hall,  401  South 
Mam  Street,  HatfieW,  Penn- 
sylvania. 

jenK:ntown     (Boroughj      Mont- 

aomery  County  (tPMA  Dock- 

e;  No    7182) 
Tacony  Creek: 

Approximately  200  feet  up-- 
stream of  Greenwood  Ave- 
nue   

At  ttie  confluer¥»  of  Baeder 

Run „ 

Baeder  Run: 

At  the  confluence  with  Tacony 
Creek 

Approximately  586  feet  up- 
stream of  confluence  with 
Tacony  Creek 

Maps  available  for  Inspection 
at  •  e  .enKifitown  Borough  Of- 
fices. 70O  Summit  Avenue. 
Jenkintown,  Pennsylvania. 


Limerick     (Towns.*^ic        Mont- 
gomery County  (FEMA  Dock- 


et hi 


''40: 


ifcnuylkiii  River: 

Approximately  2.0  mile  down- 
stream of  Vincent  Dam  

Approximately  1.6  mile  up- 
stream of  Legislative  Route 
462  'Main  Street)  

Maps  available  for  inspection 
at  the  Code  Enforcement  Of- 
fice, 646  West  Ridge  Pike, 
Limerick,  Pennsylvania. 

cOwef         Menon         Township), 

Montgomery    County    (FEMA 
DocKet  No,  7140) 
vf///  Cree<f; 


#Depth  in 
feet  atxtve 

•Eievatior        '^0"''ce  of  fln-dioc  i-xl  kxation 
■r.  ieet 
(NGVD) 

At  confluence  with  the  Schuyl- 

MM  River 

Approximately    375    feet    up- 
stream   of   confluence   with 

the  Schuylkill  River 

SchuylkJII  River: 
*300        ^*  ^^  county  boundary  (just 
downstream  of  U.S.  Route 

•301  1)  - 

Approximately   3.7   miles   up- 
stream of  confluence  of  Mill 

Maps  available  ioi  inspection 
at  the  Lower  Menon  Building 
Department,  75  E.  Lancaster 
Avenue.  Ardmore.  Pennsylva- 
nia. 


•300 


•301 


Cw^'St-iP), 
'\      !^  E  M  A 


wOwer     Moreiar-.d 
Montgome'"¥    Co 

Docne"  Nc    "'4"; 

Pennypack  Creek: 
Approximately  0.4  mile  down- 
stream of  confluence  of  Hurv 
tinodon  Vaiiev  C-ree^ 
Maps   av3i!afcife   to?    "^spectlon 
at  tne  Lower  Moreland  Munci- 
pal    BuikJing,    64C    Red    Lion 
Road,      Huntingdon      Valley. 
Pennsylvania. 


•206 
•220 

•220 

•220 


•113 
•125 


Lower  Portsq'ove  t'^owt^s-'cs. 
Mor.tgome.'v  Counry  ..PEMA 
Doc  net  Ng    ^  '4-0! 

Sanaioga  C/een. 
At  confkjence  with  the  Schuyl- 
kill River 

Approximately    150    feet    up- 
stream of  South 

Pleasantview  Road  

Sprogels  Run: 

.  At  confluence  with  the  Schuyl- 
kill River 

At  upstream  skJe  of  Sanatoga 

Station  Road  

Schuylkill  River: 
Approximately  0.7  mile  down- 
stream of  Sanatoga  Road  .... 
Approximately    800    feet    up- 
stream of  U.S.  Route  422  .... 
Maps   available   'c   snspect'c^ 
at   :'^-v    ^:ah-    -_:;i^rc.e   Mu- 
nicipal BuikJing.  2199  Buchert 
Road.    Pottstown,    Pennsylva- 
nia. 

Lower  ^rov^ae-Tce  Tow^^'S^^ip) 
Montgome-'y  Cow.'^-y  ;PEMa 
Docket  No.  7140) 
Schuylkill  River: 
Approximately  1,100  feet  up- 
stream of  U.S.  Route  422  .... 
At   confluence    of    Perkkjmen 

Creek „ 

Perkiomen  Creek: 


tOepthin 
feet  above 

•Ele!«S>n       Source  of  flooding  and  kwatkxi 
in  feet 
(NGVD) 


•53 

•55 

•37 

•63 


At  confluence  with  SchuyttciU 

River 

Approximately    400    feet    up- 
stream   of    ttie    confluence 

*  '^  the  Schuylkill  River  

Maps  available  for  Inspectton 
at  ttie  Lower  Providence 
Township  BuiWing,  100  Park 
Lane  Drive.  Eaglevilte,  Penn- 
sylvania. 


•117 


Lowe  ssiford  (Township), 
Mi    *o   -ery  County  (FEMA 

C-ov^t;  No.  7182) 

Skippack  Creek: 

At  Quarry  BrkJge  Road 

Near  Wampole  Road  approxi- 
mately 950  feet  upstream  of 

State  Highway  63 

Skippack  Creek  Trt>utary  No.  2: 

Approximately  150  feet  dowrv- 
stream  of  Wampole  Road  .... 

Approximately  525  feet  up- 
stream of  Wampole  Road  .... 

Maps  available  for  inspection 
at  the  Township  Office.  474 
Main  Street,  Harleysville, 
Pennsylvania. 


Hanover  (Township), 
Montgomery  County  (FEMA 
Docket  No.  7140) 

Minister  Creek: 
Approximately   0.62    mile   up- 
stream of  the  confluence  of 

•^27  Minister  Creek  Tributary 

Approximately   0.74    mile   up- 
stream of  the  confluence  of 

•^31  Minister  Creek  Tnbutary 

Swamp  Cree^; 
Approximately    900    feet    up- 

•130  stream  of  Colonial  Road  

Approximately   1,450  feet  up- 

•133  stream  of  Colonial  Road  

Maps  available  for  Inspection 

at  the  New  Hanover  Township 

•125        Municipal  BuiWing,  2943  North 

Charlotte   Street.   Gilbertsvine. 

*137        Pennsylvania. 


(Borough),  Mont- 
gomery County  (FEMA 
Docket  No.  71^0) 

Stony  Creek: 
At  confluence  with  ttie  Schuyl- 
kill River  

Approximately    380    feet    uf>- 

stream  of  Factory  Bridge  

Schuylkill  River: 
Approximately  0.7  mile  down- 
*83  stream    of    confluence    of 

Sawmill  Run  

*94        Approximately    0.5    mile    up- 
stream of  Hawes  Avenue 


#Depth  in 

feet  atx>ve 

around. 

'Elevation 

in  feet 

(NGVD) 


•94 


•96 


•176 

•199 

•211 
•212 


•270 
•271 

•235 
•236 


•77 
•80 

♦72 
•78 
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Source  of  flooding  and  location 


Maps  available  for  Inspectior) 

at  the  Borough  Hall.  235  East 
Air,   Street.  Norristown.  Penrv 

syivana 


Pennsburq  (Boroughj.  Mont- 
gornery  Count-y  if^EMA 
Docket  No    7140) 

litacoby  Creek: 
Approximately  0.2  mile  down- 
stream of  Otts  Road 

Approximately  325  feet  down- 
stream of  Otts  Road 

Maps  available  for  inspection 
at  :ne  Perinsourg  Borough 
Building,  76  West  6th  Street. 
^enr^stxirg.  Pennsylvania. 


#Depthin 

feet  above 

ground. 

•Elevation 

In  feet 

(NGVD) 


Piymoutri    rownsnip).    Mont- 
gomery      County       (FEMA 
Docket  No   7140! 
Schuylkill  River: 
Approximately  02.  nnile  down- 
stream  of   Interstate   Route 
476   (Mid   County   Express- 
way)   

Approximately  1.000  feet  up- 
stream of  1-276  Pennsylva- 
nia Turnpike  

Maps  available  for  Inspection 
at  ttie  Office  of  Putjiic  Works. 
700  Belvior  Road,  Nornstown. 
Pennsylvania. 

Potlstown     iBorougnj      Mont- 
gomery       County        (F^EMA 
Docket  No.  7140) 
Manatawny  Creek: 
At  confluence  with  the  Schuyl- 
kill River 

Approximately  400  feet  up- 
stream  of   confluence    with 

the  Schuylkill  River 

Borogeis  Run: 
Approximately    0.24    mile    up- 
stream of  U.S.  Route  422  .... 
Approximately   0.32    mile    up- 
stream of  East  High  Street 
Schuylkill  River: 
Approximately  0.4  mile  down- 
stream of  South  Kiem  Street 
Approximately    100    feet    up- 
stream of  U.S.  Route  422  ...; 
Maps  available  for  inspection 
at  the  Code  Enforcemept  Of- 
fice,  Borough   Hall,  241    King 
Street,   Pottstown,   Pennsylva- 
nia. 


Royersford  (Borough),  Mont- 
gomery  County  (FEMA 
Docket  No   'UOi 

Scnu',!k::i  Ri:ei 
Approximately  0.6  mile  dowrv 
stream  of  State  Route  683 
(Main  Street)  


•331 


•334 


•67 
•72 


•142 

•144 

•144 
•144 

•137 
•146 


Source  of  flooding  and  location 


Approximately  0.6  mile  up- 
stream of  State  Route  683  .. 
Maps  available  for  inspection 
at  ttie  Royersford  Borough 
Hall,  300  Main  Street, 
Royersford.  Pennsylvania. . 

Salford  (Townstiip.  Monigcm 

ery  County  (FEma    Docket 

No.  7140) 
East  Branch  Perkiomen  Creek: 

Approximately    100    feet    up- 
stream of  Moyer  Road  

Approximately   1,400  feet  up- 
stream of  Moyer  Road  

Maps  available  for  Inspection 

at    the    Zoning    Office.    139 

Ridge  Road,  Tylersport,  Penrv 

sylvania. 


tOepthin 
feet  above 

ground 

•tlevatic^ 

in  feet 

(NGVD) 


Springfield  (Township),  Mont- 
gomery County  (FEMA 
Docket  No.  7140) 

Oreland  Run: 

At  confluence  with 
Wissahickon  Creek  

Approximately  650  feet  up- 
stream of  confluence  with 
Wissahk:kon  Creek  

Maps  available  for  inspection 

at  the  SpringfieW  Township 
Municipal  Building,  1510  Paper 
Mill  Road.  Wyndmoor,  Penrv 
sytvania. 


Upper  Dublin  (Township). 
Montgomery  County  (FEMA 
Docket  No.  7140) 

Tannery  Run  (Backwater  Area): 
Approximately  150  feet  east  of 
intersection  of  Butler  of  inter- 
section of  Butler  

Maps  available  for  inspection 
at  the  Municipal  Buikjing,  601 
Loch  Alsh  Avenue,  Fort  Waslv 
ington,  Pennsylvania 


Upper  Frederick  fTownsmpj, 
Montgomery  County  (FEMA 
Docket  No.  7140) 

Swamp  Creek: 
Approximately    685    feet    up- 
stream of  Neiffer  Road 

Approximately   1,425  feet  up- 
stream of  lieiffer  Road 

Maps  available  for  inspection 

at  the  Township  Buikjing,  3205 
Big  Road,  Ot)elisk,  Pennsylva- 
nia 


Upper  Merlon  (Township), 
Montgomery  County  (FEMA 
Docket  No.  7140) 

•110     Schuylkill  River: 


•113 


♦220 
•222 


•149 
•150 


•198 


•200 


•204 


Source  of  flooding  and  location 


#Depth  in 
feet  above 

ground 

•Elevation 

in  feet 

(NGVD) 


Approximately  0.2  mile  up- 
stream of  Interstate  Route 
476  (Mkj  County  Express- 
way)   

At  confluence  of  Valley  Creek 
V^ley  Creek: 

Approximately  0  4  miie  down- 
stream of  the  county  txxind- 
ary  

At  county  boundary ^ 

Trout  Creek: 

At  the  confluence  with  ttie 
Schuylkill  River 

Approximately  450  feet  up- 
stream df  the  confluence 
with  the  Schuylkill  River 

Approximately  300  feet  up- 
stream Old  State  Route  363 

Approximately  750  feet  up- 
stream Old  State  Route  363 

Maps  available  for  inspection 

at   the    Department    o'    Public 
vVorks.  "75  West  Valley  Forge 
Road,  King  of  Prussia,  Penn- 
sylvania. 
Upper  Providence  (Township). 
Montgomery  County  (FEMA 
Docket  No  7i40) 

Schuylkill  River: 

At  confluence  of  Peri<iomen 
CreeK 

Approximately    0.8    mile 
stream    of    confluence 

Mingo  Creek 

Mingo  Creek: 

ApD'oximately  100  feet  down- 
s'-eam  of  Old  Mill  Road 

Approximately  100  feet  up- 
stream of  Okj  Mill  Road 

Perkiomen  Creek: 

At  the  confluence  with  the 
Schuylkill  River 

Approximately  400  feet  up- 
stream of  the  confluence 
with  the  Schuylkill  River  

Maps  available  for  inspection 

at  t^'e  upper  Providence 
Township  Administration  Of- 
fice, 1286  Black  Rock  Road, 
Box  406,  Oaks,  Pennsylvania. 


up- 
of 


West     Norriton      (Township), 

Montgomery  County  (FEMA 
Docket  No.  7140) 

Schuylkill  River: 

Approximately  0.2  mile  dowrv 
stream  of  U.S.  Route  202 
(South) 

Approximately  0.2  mile  up- 
stream of  U.S.  Route  422  .... 

Maps  available  for  inspection 

at  the  Township  Building,  1630 
West  Marshall  Street,  Jef- 
fersonville,  Pennsylvania. 


•68 
•88 


•96 
•104 


•81 

•81 
•107 
•108 


•94 

•109 

•149 

•150 

•94 
•97 


•76 
♦83 
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jrce  ::'  'ioodmc  aad  location 


West  Pottsgrove   rTownship) 
Montgomerv  County  (FEMA 
Docket  No  7140) 
Schuvlkili  i=>iver. 
ADDroxirrately    100    feet    up- 
stream Df  U.S.  Route  422  .... 
Approxirnately    1.5    miles    up- 
stream of  U.S.  Route  422  (at 
*he  county  boundary  > 

Maps  available   for   inspection  i 
at  the  Municipal  Offices,  960 
Gfosstown      Road,      Stowe, 
Pennsylvania. 

Whitemarsr!  rownshiD). 

Montgomery  County  /PEMi 
Docket  No.  7140) 
Schuylkill  River 

^*  t^-e  county  boundary  

-DC'ixmately  0.9  mile  up- 
stream of  confluence  of  An- 
dorra Creek  „ 

Oreland  Run: 
At  confluence  with 

Wissahickon  Creek  

Approximately  1,700  feet  up- 
stream 0*  ttie  confluence 
A/it^  A  ssanickon  Creek  

Maps  available  for  inspection 
at  'ne  Vsimernarsr.  '-jAnsnip- 
Administrative  BuiWing,  4021 
Joshua  Road,  Lafayette  Hill, 
Pennsy^ania. 


Whitpam     fTownship)      Mont- 
gomery       County       j^EMA 
Docket  No.  7140) 
Wissahickon  Creek: 
At  a  point  approximately  320 
feet  i^jstream  of  Swedesford 

Road 

At  a  point  approximately  1,200 
feet  upstream  of  Swedesford 
«oac;  

Maps  available  for  Inspection 

at  the  vVhitDain  Township  Ad- 
mtmstration  Building,  960 
Wentz  Road.  Blue  Bell,  Penn- 
sylvania. 


West  Conshohocken  {Bor- 
ough). Montgomery  County 
(FEMA  Docket  No.  7172^ 

Schuylkill  River: 

Approximately  0.2  mile  down- 
stream of  Fayette  Street 
(Matsonford  Bridge)  

Approximately  900  feet  up- 
stream of  Interstate  Route 
476  (Mid  County  Express- 
way)   


*D8pth  in 

*ee?  atxive 
a-'Ound 

'^■evatio^ 

i.n  !eet 

(NGVD) 


Source  of  flooding  and  kjcation 


Maps  available  for  inspection 
at  ine  Borough  Hall  of  West 
Conshohocken,  112  Ford 
Street,  Conshohocken,  Penrv 
sylvania. 


•145 


TENNESSEE 


•148 


Sevierville  'Cityi,  Seve' 
County  (FEMA  Docket  No. 
7172) 

Dumplin  Creek: 

Approximately  350  feet  up- 
stream of  State  Route  139  ... 

Approximately  0.8  mile  up- 
stream of  South  Snyder 
Road 

Maps  available  tor  inspection 
at  the  Sevierville  City  Hall, 
120  Church  Street. 

•54        Sevierville,  Tennessee. 


•149 


•154 


•273 


•274 


•63 


•68 


♦Depth  in 

feet  above 

ground. 

•Elevatkjn 

in  feet 

(NGVD) 


•62 


Sneibyv. 


e      (City), 

if  EM  A    D 


Bea'c 


Duck  River: 
Approximately  0.6  mile  dowrv 

stream  of  Sims  Road  

Approximately   0.65    mile    up- 
stream of  the  confluence  of 

Bomar  Creek 

Bomar  Creek: 
At  confluence  with  Duck  River 
Approximately    750    feet    up- 
stream  of   State    Route   64 

(Wartrace  Pike)  

Flat  Creek: 
At  the  confluence  with  Duck 

River 

Approximately    1.1    miles   up- 
stream of  U.S.   Route  231 
(South  Cannon  Boulevard) 
Pettus  Branch: 
Approxinnately    700    feet    up- 
stream of  River  Road 

At  Cemetery  Road 

Little  Hurricane  Creek: 

At  Peacock  Lane  

Approximately    0.8    mile    up- 
stream of  State   Route   10 

and  82  (U.S.  Route  231) 

Tributary  to  Little  Hurricane 
Creek: 

At  confluence  with  Little  Hum- 
cane  Creek 

At  Fairfield  Pike  

Maps  available  for  inspection 
at  ••>-  Shelbyville  City  Hall, 
109  Lane  Partway,  Shelbyville, 
Tennessee. 


VERMONT 


Londonderry  .Town;  Wmdharn 
County  (FEMA  Docket  No. 
7172) 

Cook  Brook: 


•878 


•893 


•719 

•747 
•745 

•750 

•730 

•740 


•731 
•75J 

•749 


•779 


•761 
•785 


Source  of  flooding  arxl  location 


fOepthin 
feet  al3ove 

ground. 

'Elevation 

in  feet 

(NGVD) 


At   confluence    with    WindhaH 

River  

At  upstream  corporate  limits  .... 

Lowell  Lake  Brook: 
At  confluence  with  West  River 
At  Lowell  Lake  Dam  

Utiey  Brook: 
At  confluence  with  West  River 
At  upstream  corporate  limit  

West  River: 
At  downstream  corporate  limits 
At  upstream  corporate  limits  .... 

WindhaH  River: 
At  confluence  with  West  River 
At  upstream  corporate  limits  .... 

Lowell  Lake: 
Entire  shoreline 

Maps  available  for  Inspection 

at  the  Londonderry  Town  Of- 
fice Building,  OW  School 
Street,  South  Londonderry, 
Vermont. 


(Town),       Windsor 
(FEMA   Docket  No. 


Weston 

County 

7136) 
GreendaJe  Brook: 

At  the  confluence  with  West 
River 

Approximately    1.7   miles   up- 
stream of  Greendale  Road 
LucMow  Mountain  Brook: 

At  the  confluence  with  West 
River  

Approximately  110  feet  up- 
stream of  State  Route  100 

(Ludtow  Road) 

Trout  Club  Brook: 

At  tt»e  confluence  with  West 
River  

Approximately   1,100  feet  up- 
stream of  Trout  Club  Road 
Trout  Club  Brook  Backside: 

At  the  confluence  with  West 
River 

Approximately  650  feet  up- 
stream of  Parker  Lane  

West  River: 

Approximately  0.9  mile  down- 
stream of  most  downstream 
crossing  of  State  Route  100 
(Wantastiquet  Road)  

Approximately  0.8  mile  up- 
stream of  State  Route  155 

(Wantastiquet  Road)  .". 

Maps  available  for  Inspection 

at  the   Weston   Town   Office. 

Lawrence   Hill.    Weston,   Ver- 
mont. 


WEST  VIRGINIA 


Martlnsburg  (C  >  Berkeley 
County  (FEM.A  Docket  No. 
7172) 

Tuscarora  Creek: 
Approximately   80   feet  down- 
stream of  CONRAIL 


•1.021 
•1266 

•1.021 
•1,344 

•1.135 
•1.370 

•1.021 
•1.171 

•1.021 
•1.070 

•1.355 


•1363 

•1595 

•1466 

•1769 

•1294 
•1762 

•1300 
•1627 

•1171 
•1748 


•451 


44176     Federal  Resjister  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations 


Source  of  flooding  and  location 

#Depth  in 

feet  atwve 

ground. 

•Elevation 

in  feet 

(NGVD) 

Approximately     50    feet     up- 

sfeam  of  Rockcliff  Drive 

Maps  available  for  inspection 

at  the   Martinsburg   City   Hail, 
Plannrng     Office.     232     North 
Queen     Street.     Martinstxirg, 
West  Virginia. 

Moorefield       (Town).       hardy 

County   (FEMA    Docket   No. 

7182) 
South  Branch  Potomac  River: 

At  a  point  approximately  2.000 
feet  upstream  of  corporate 
limits  

At   confluence    of   the    South 
Fori<   of   the   South   Branch 
Potomac  River         

•457 

♦807 
•807 

South  Fork  of  the  South  Branch 

Potomac  River: 

At  confluence  with  the  South 
Branch  Potomac  River 

Approximately    700    feet    up- 
stream of  southern  corporate 

limits  

Maps   available  for  inspection 

at  the  Moorefield  Town  Hall. 

?06       Winchester       Avenue. 

Moorefield.  West  Virginia. 

•807 
•829 

WISCONSIN 

Shell    Lal<e    (City),    Washburn 
County    (FEMA    Docket    No. 
7155) 

£'-;ti^e  shoreline  within  connmu- 

nifv                                                   

Maps  available   lor  inspection 

at  the  Sr-ei'  Lake  City  Hall,  209 
Aest  5th  Avenue,  Shell  Lake, 
Aisconsin. 

•1,226 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  August  15,  1996. 
Richard  W.  ICnmin, 

Acting  Associate  Director  for  Mitigation. 
|FR  Doc  96-21964  Filed  8-27-96;  8:45  am) 

BILLING  CODE  871S-04-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFR  Part  159 
[CGD  9^-055] 
RIN2115-AE58 

Approval  of  Inflatable  Personal 
Flotation  Devices  (PFDs)  for 
Recreational  Boaters 

agency:  Coast  Guard,  DOT. 


ACTION:  Notice;  approval  of  information 
collection  requirements. 

summary:  The  Ck)ast  Guard  is 
announcing  that  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  contained  in  the  final  rule 
on  approval  of  inflatable  personal 
flotation  devices  for  recreational 
boaters.  The  final  rule  was  published  in 
the  Federal  Register  of  March  28, 1996 
(61  FR  13924). 

EFFECTIVE  DATE:  August  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kurt  J.  Heinz.  Marine  Safety  and 
Environmental  Protection.  Lifesaving 
and  Fire  Safety  Standards  Division  (G- 
MSE-4).  telephone  (202)  267-1444. 
facsimile  (202)  267-1069,  or  electronic 

mail  "Kurt Heinz/G- 

M@comdt.uscg.mil" 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  28, 1996  (61 
FR  13924),  the  Coast  Guard  published  a 
final  rule  establishing  procedures  for 
approval  of  inflatable  personal  flotation 
devices  (PFDs)  for  recreational  boaters. 
In  the  preamble  to  the  final  rule,  the 
Coast  Guard  aimounced  that  an 
information  collection  requirement  in 
46  CFR  159.010-7  had  been  submitted 
to  OMB  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  and  that  the 
Coast  Guard  would  publish  a  notice  in 
the  Federal  Register  when  it  was 
approved.  Persons  are  not  required  to 
respond  to  a  collection  of  information 
unless  it  has  a  cunently  valid  OMB 
control  niunber. 

On  May  10, 1996  OMB  sent  the  Coast 
Guard  a  notice  of  action  stating  that  the 
collection  of  information  requirement  in 
46  CFR  159.010-7  (Recognized 
independent  laboratory:  Memorandum 
of  Understanding)  is  approved  for  use 
through  July  31, 1999,  under  OMB 
control  number  2115-0141. 

Dated:  August  21, 1996. 
Joseph ).  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  9&-21935  Filed  8-27-96;  8:45  am] 
BILUNQ  CODE  4910-14-11 


FEDERAL  CuMM  jNiCATIONS 

COMMlSSlO?M 

47  CFR  Part  1 

[GEN  Docket  No.  86-2S6  fCC  96-332] 

Schedule  of  Application  Fees 
Correction 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Correction  to  final -rule. 

SUMMARY:  This  document  contains 
corrections  to  the  Final  Rule  (GEN 
Docket  No.  86-285,  FCC  96-332).  which 
was  published  Tuesday,  August  13, 
1996  (61  FR  41966).  The  Final  Rule 
related  to  the  amendment  of  the  FCC's 
Schedule  of  Application  Fees  to  adjust 
the  fees  for  processing  applications  and 
other  filings  as  required  by  Section  8(b) 
of  the  Communication  Act. 

EFFECTIVE  DATE:  September  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Dorsey  or  Ciaudette  Pride  (202) 
418-1995. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Final  Rule  that  is  the  subject  of 
these  corrections  supersedes  the 
Schedule  of  Application  Fees. 

Need  for  Correction 

As  published,  the  Final  Rule  contains 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  13, 1996  (61  FR  41966),  of  the 
Final  Rule  (GEN  Docket  No.  86-285, 
FCC  96-332)  (FR  Doc.  96-20596)  is 
corrected  as  follows: 

§1.1105    [Corrected] 

1.  On  page  41979.  in  §  1.1105, 
Colunm  4  of  the  table,  in  item  5. a.,  the 
Payment  Type  Code  "BLA"  is  corrected 
to  read  "BMA". 

2.  On  page  41979,  in  §1.1105,  . 
Column  4  of  the  table,  in  item  5.b.,  the 
Payment  Type  Code  "BMA"  is  corrected 
to  read  "BLA". 

§1.1107    [Corrected] 

3.  On  page  41981,  in  §  1.1107, 
Column  2  of  the  table,  in  item  4.d.(2), 
FCC  Form  No.  "702  or  705"  is  corrected 
to  read  "702  or  704". 

4.  On  page  41982,  in  §  1.1107, 
Column  3  of  the  table,  in  item  7.b.,  the 
figure  "130"  is  corrected  to  read 
"1.645". 

Wiliiam  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-21580  Filed  8-27-96;  8:45  am] 

BILLING  CODE  6712-01-0 


UMI 
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47  CFR  Parts  25  and  101 

;CC  Docket  Nc   92-29:'   i=CC9&-~3i1] 

Redesignating  the  27  5-29.5  GHz 
Frequency  Band  Reallocating  the 
29  5-30.0  GHz  Frequency  Bana  and 
Establishing  Rules  and  Policies  tor 
Local  Multipoint  Distribution  Service 
and  for  Fixed  Satellite  Servtces 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  By  this  First  Report  and 
Order,  the  Commission  designates  band 
segments  in  the  27.5-30.0  GHz  band 
("28  GHz  band")  for  several  types  of 
wireless  systems,  clearing  the  way  for 
licensing  Local  Multipoint  Distribution 
Service  ("LMDS")  providers,  Fixed 
Satellite  Service  ("FSS")  systems,  and 
feeder  links  for  certain  Mobile  Satellite 
Service  ("MSS")  systems.  The 
associated  downlink  bands  for  satellite 
services  at  17.7-20.2  GHz,  are 
designated  as  well,  Our  band 
segmentation  plan  seeks  to  promote 
competition  by  permitting  all  proposed 
services  to  develop  and  offer  innovative 
consumer  services  such  as  video 
progTiim  distribution,  two-way 
interactive  video,  teleconferencing, 
telemedicine.  telecommuting,  and  high 
speed  data  services  within  our  borders 
and  around  the  globe. 
EFCECTrvE  DATE:  October  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James,  Wireless 
Telecommunications  Biueau,  (202)  418- 


0798;  Jennifer  Gilsenan,  International 
Bureau,  Satellite  PoUcy  Branch,  (202) 
418-0757;  Kathleen  Campbell. 
International  Bureau,  Satellite  Policy 
Branch,  (202)  418-0753. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  First  Report  and  Order 
portion  of  the  Comfhission's  First 
Report  and  Order  and  Fourth  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
92-297;  FCC  96-311.  adopted  July  17, 
1996  and  released  July  22,  1996.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC,  and     . 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

The  First  Report  and  Order  contains 
information  collections  and  third  party 
disclosure  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (PRA).  Notice  of  this 
collection  appeared  at  61  FR  43058, 
August  20,  1996.  h  will  be  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  PRA. 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Act  (FRFA)  of  the 
expected  impact  on  small  entities  of  the 
First  Report  and  ri-^o-  idopted. 

Summary  of  First  Report  and  Order 

1.  This  is  the  First  Report  and  Order 
in  a  proceeding  that  involves  the 


development  of  one  of  the  largest 
contiguous  spectrum  segments  available 
to  the  Commission,  the  28  GHz  band. 
The  commercialization  of  this  spectrum 
enables  consumers  to  receive  emerging 
domestic  and  global  technologies  via 
multiple  service  providers. 

2.  With  this  First  Report  and  Order. 
the  Commission  designates  band 
segments  in  the  28  GHz  band  for  several 
types  of  wrireless  systems,  clearing  the 
way  for  licensing  Local  Muhipoint 
Distribution  Service  ("LMDS") 
providers.  Fixed  Satellite  Service 
("FSS")  systems,  and  feeder  links  for 
certain  Mobile  Satelhte  Service  ("MSS") 
systems.  The  associated  downlink  bands 
for  satellite  services  are  designated  as 
well.  >  We  will  address  issues  relating  to 
service  rules  for  both  GSO/FSS  and 
NGSO/FSS  systems  proposing  to 
operate  in  the  28  GHz  band  in  a 
forthcoming  Report  and  Order.  Service 
and  auction  rules  relating  to  LMDS  will 
also  be  addressed  in  a  separate  Report 
and  Order. 

3.  The  band  segmentation  plan  seeks 
to  promote  competition  by  permitting 
all  proposed  services  to  develop  and 
offer  innovative  consumer  ser\  ices  such 
as  video  program  distribution,  two-way 
interactive  video,  teleconferencing, 
telemedicine.  telecommuting,  and  high 
speed  data  services  within  our  borders 
and  around  the  globe. 

4.  The  Commission's  band 
segmentation  plan  is  depicted 
graphically  as  follows: 


Uplink  Band  27.5-30.0  GHz 

LMDS 

■  fss 
850 
MHz 

GSO/FSS 

ngso/fss 

250 

MHz 

NGSO/FSS 

gso/fss 

500 

MHz 

MSS  feeder 

links  & 

LMDS  (h-s) 

150 

MHz 

MSS  feeder 

links  & 

GSO/FSS 

250 

MHz 

GSO/FSS 

ngso/fss 

500 

MHz 

GOVT 

LMDS  (h-to-s)  (s-to-h) 
300 
MHz 

27.5 

28.35 

28.60 

29.1 

29.25 

29.5 

30.0 

31.0  31.3  GHz 

5.  The  Commission's  plan  designates 
co-frequency  sharing  in  band  segments 
where  the  Commission  and  the  parties 
have  concluded  it  is  technically 
feasible.  This  band  plan  promotes 
spectrum  efficiency  and  facilitates  the 
deployment  of  diverse,  interactive, 
competitive  services  for  consumers. 

6.  The  band  segmentation  plan  will  be 
implemented  through  appropriate 
changes  in  part  25  and  part  101  of  the 
Commission's  rules.  The  Commission 
designates  discrete  spectrum  bands  for 
specific  types  of  systems.  Services 


designated  for  domestic  licensing 
priority  are  specified  in  capital  letters  in 
the  graphir  depiction  of  the  band  plan. 
These  services  have  licensing  priority 
vis-a-vis  any  other  type  of  service 
allocated  domestically  or  internationally 
in  the  band.  Lower-case  letters  indicate 
services  in  a  particular  band  segment 
which  also  have  licensing  priority  vis- 
a-vis any  third  service  allocated 
domestically  or  internationally  in  the 
band,  but  have  no  hcensing  priority 
over  the  service  in  capital  letters  in  the 
band  segment  and  must  operate  on  a 


non-interference  basis  and  must  accept 
interference  vis-a-vis  that  service. 
Services  designated  with  two  priority 
users  have  equal  licensing  rights  based 
on  the  sharing  principles  adopted  for 
that  particular  band  segment 

7.  In  implementing  this  band  plan,  the 
Commission  set  out  procedures  for 
"grandfathering"  the  existing  LMDS 
system.  CellularVision,  in  the  28  GHz 
band.  Specifically,  the  Commission 
requires  CellularVision  to  vacate  the 
28.35-28.50  GHz  band  by  24  months 
following  the  release  date  of  the  First 


I  Satellite  downlink*  paired  with  satellite  uplinks 
in  the  28  GHz  band  are  in  the  17.7-20.2  GHz  band. 
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Report  and  Order,  or  by  the  date  of 
launch  of  the  first  GSO/FSS  satellite 
intended  to  provide  service  in  the 
United  States  in  this  band,  whichever 
occurs  later.  In  order  to  ensure  certainty 
for  both  Cellular  Vision's  customers  and 
for  potential  GSO/FSS  systems  planning 
to  provide  service  in  the  United  States 
in  the  28.35-28.50  GHz  band,  the 
Commission  clarified  its  reference  to 
"launch"  as  the  date  which  the  first 
GSO/FSS  satellite,  intended  to  operate 


in  the  28.35-28.50  GHz  band,  leaves  the 
Earth's  surface.  The  satelUte  licensee  is 
responsible  for  notifying  CellularVision 
six  months  prior  to  the  plaimed  launch 
date,  and  for  giving  CellularVision, 
upon  its  request,  updates  on  the 
satellite's  status.  CellularVision  has  the 
responsibility  to  remain  apprised  of  the 
satellite's  status  and  to  ensure  that 
LMDS  operations  cease  on  the  150  MHz 
allocated  for  GSO/FSS  operations  in 
accordance  with  the  order  herein. 


8.  To  ensure  the  implementation  of 
this  band  plan,  the  Commission  adopted 
specific  inter-service  sharing  rules  for 
those  services  designated  in  the  same 
band  segment. 

9.  The  Commission  also  designated 
band  segments  for  the  associated 
satellite  downlink  band  at  17.7-20.2 
GHz.  The  17.7-20.2  GHz  band 
segmentation  plan  can  be  depicted  as 
follows: 


DOWNLINK  Band  17.7-20.2  GHz 

GSO/FSS 
fixed  ngso/ 

fss 
1100  MHz 

NGSO/FSS 
fixed  gso/ 

fss 
500  MHz 

MSS  F.L 
fixed  gso/ 

fss 
400  MHz 

GSO/FSS  ngso/fss 
500  MHz 

17.7 

18.80 

19.30 

19.70  20.20  GHz 

This  plan  specifically  designates 
downlinks  in  the  17.7-18.8  GHz  band 
for  GSO/FSS  uses,  the  18.8-19.3  GHz 
band  for  NGSO/FSS  uses,  the  19.3-19.7 
GHz  band  for  NGSO/MSS  feeder  links, 
and  the  19.7-20.2  GHz  band  for  GSO/ 
FSS  uses.  These  designations  do  not 
preclude  the  authorized  use  of  these 
bands  by  other  satelUte  applications  on 
a  secondary  basis  to  the  primary 
satellite  application  designated  in  the 
band. 

10.  GSO/FSS,  NGSO/MSS  feeder  links 
and  NGSO/FSS  systems  are  all  fixed 
satellite  services.  Under  cxurent  rules, 
such  services  share  the  17.7-19.7  GHz 
band  with  fixed  services  on  a  coequal 
basis. 2  Current  rules  require 
coordination  of  these  services  pursuant 
to  the  requirements  in  §  25.130(b)  of  the 
rules,  and  under  the  procedures 
outlined  in§101.103  of  the  rules.  These 
coordination  rules  will  continue  to  be 
apphed  in  these  bands;  however,  should 
the  affected  parties  wish  to  propose 
slightly  modified  procedures  to 
facilitate  the  deployment  of  thesfe 
services,  we  would  consider  such  a 
proposal  in  the  future.  The  record  does 
not  indicate  that  other  requirements  for 
coordination  between  non-government 
satellite  systems  are  necessary  at  this 
time.^ 

Final  Rpijulatory  Flexibility  Analysis  of 
First  Report  and  Order 

11.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  die 
Third  Notice  of  Proposed  Rulemaking  in 
this  proceeding  (Third  NPRM),  60  FR 


'See 47  CTR  25.202  (a)(1). 

'  With  respect  to  government  systenu.  parties 
should  take  note  of  footnote  US  334  of  the  Table 
of  Frequency  Allocations.  See  47  CTR  2.106. 


43470  (August  23, 1995).  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the  Third 
NPRM.  including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
FlexibiUty  Analysis  (FRFA)  in  this  First 
Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996, 
(CWAAA),  Pub.  L.  104-121.  110  Stat. 
847  (1996).* 

Need  for  and  Puqiose  of  this  Action 

12.  In  this  decision,  the  Commission, 
adopts  a  band  plan  designating  discrete 
spectnmi  segments  for  the  Local 
Multipoint  Distribution  Systems 
("LMDS"),  Fixed  SatelUte  Service  (FSS) 
systems,  and  feeder  links  for  certain 
Mobile  Satellite  Service  ("MSS") 
systems  in  the  27.5-30.0  GHz  band  ("28 
GHz  band").  The  Commission  also 
adopts  rules  and  procedures  intended  to 
facilitate  the  efficient  use  of  this  large 
spectrum  segment  among  these  three 
different  types  of  services.  The  purposes 
of  this  action  are  to  help  launch  two 
new  broadband  industries  well-suited  to 
compete  in  the  domestic  and  global 
marketplace. 

Summary  of  Issues  Raised  by  the  Public 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

13.  No  comments  were  filed  in  direct 
response  to  the  IRFA.  In  general, 
comments  on  the  Third  NPRM, 
however,  the  only  licensee  in  the  band, 
CellularVision,  an  LMDS  small  entity 
believed  that  the  plan  proposed  in  the 
Third  NPRM  accommodated  all 
competing  interests  for  spectrum  in  the 
band.  Furthermore,  the  proposal  to 


■•  Subtitle  n  of  the  CWAAA  is  "The  Sniall 
Business  Regulatory  Enforcement  Fairness  ACt  of 
1996'  (SBREFA).  codified  at  5  U.S.C.  601  el  seq. 


grandfather  CellularVision's  existing 
system  in  the  New  York  Primary 
Metropolitan  Statistical  Area  was 
supported  by  CellularVision  as  a 
reasonable  plan  to  facilitate  its  existing 
operations  as  it  phases  into  Ucensing 
imder  the  new  band  segmentation 
scheme. 

Description  and  Estimate  of  the  Small 
Entities  Subject  to  the  Rules 

14.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  GSO/FSS  Ucensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  Communications 
Services,  Not  Elsewhere  Classified.  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  writh  $11.0  million  in 
annual  receipts.' 

Estimates  for  GSO/FSS  Satellite  System 
Applicants  for  the  28  GHz  Band 

15.  At  present  there  are  no  GSO/FSS 
satellite  licensees  in  the  band  and  the 
Commission  has  not  adopted  any  final 
service  rules  for  satellite  systems 
proposing  to  operate  in  the  28  GHz 
band.  Therefore,  there  are  no  small 
businesses  currently  providing  these 
types  of  broadband  interactive  services 
in  the  band.  However,  there  has  been  a 
cut-off  date  for  appUcations  to  be 
considered  in  the  first  GSO/FSS 
processing  roimd.*  There  are  a  total  of 
thirteen  applications  currently  on  file 
proposing  to  provide  GSO/FSS  services 
in  the  band.  Eight  of  these  systems 
propose  global  systems.  Five  systems 


'  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4899. 

'  See  Ka-Band  Satellite  Applications  Accepted 
For  Filing:  Cut-Off  Established  for  Additional 
Applications,  Public  Notice,  Report  No.  SPB-20, 
Release  No.  DA  95-1689,  July  28, 1995. 
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propose  regional  coverage.  The 
Commission  acknowledges  that  a  couple 
of  these  applications  are  start-up 
companies  and  assumes  that  new 
satellite  systems  may  be  developed  in 
this  frequency  band  that  may  qualify  as 
small  entities  pursuant  to  the  SBA's 
definition. 

Estimates  for  NGSO/FSS  System 

\pplicant  in  the  Band 

16.  At  present  there  are  no  NGSO/FSS 
satellite  licensees  in  the  28  GHz  band 
and  final  service  rules  have  not  been 
adopted  for  such  satellite  systems 
proposing  to  operate  in  the  band. 
Therefore,  there  are  no  small  businesses 
currently  providing  these  services  in  the 
band.  However,  there  has  been  a  cut-off 
date  for  applications  to  be  considered  in 
the  first  GSO/FSS  processing  round. 
Currently,  there  is  only  one  NGSO/FSS 
application  on  file.  The  Commission 
assumes  that  new  satellite  systems  may 
be  developed  in  this  frequency  band 
that  may  qualify  as  small  entities 
pursuant  to  the  SBA's  definition. 

Estimates  for  NGSO/MSS  Systems  With 
Feeder  Links  in  thp  28  f-HzBand 

17.  At  present  there  are  two  licensed 
NGSO/MSS  systems  proposing  feeder 
links  for  their  systems  in  the  28  GHz 
band.  The  Commission  assumes  that 
new  satellite  systems  mty  be  developed 
in  this  frequency  band  that  may  qualify 
as  small  entities  pursuant  to  the  SBA's 
definition. 

Estimates  ibr  LMDS 

18. The  rules  adopted  in  this  First 
Report  and  Order  will  apply  to  any 
company  which  chooses  to  apply  for  a 
Ucense  in  the  new  services.  In  addition, 
the  new  rules  impact  fixed  microwave 
licensees,  some  of  whom  requested  that 
the  Commission  institute  a  channeling 
plan  in  the  28  GHz  band  to  set  standards 
for  point-to-point  microwave  equipment 
manufacturers.  With  regard  to  both  the 
traditional  point-to-point  entities  and 
the  Local  Multipoint  Distribution 
Service  (LMDS),  the  Commission  has 
not  developed  a  definition  of  small 
entities  apphcable  to  such  licensees. 
The  SBA  definitions  of  small  entity  for 
LMDS  are  the  definitions  appUcable  to 
radiotelephone  companies  and  to  pay 
television  services.  "The  definition  of 
radiotelephone  companies  provides  that 
a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.'  The  definition  of  a  pay 
television  service  is  one  which  has 
annual  receipts  of  less  than  $11 


million.*  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
effect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
potential  number  of  small  businesses 
interested  in  LMDS  and  is  unable  at  this 
time  to  determine  the  precise  number  of 
potential  applicants  which  are  small 
businesses. 

19.  The  size  data  provided  by  the  SBA 
does  not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of 
telecommunications  providers  which 
are  small  entities  because  it  combines 
all  radiotelephone  companies  with  500 
or  more  employees.'  The  Commission 
used  the  1992  Censjus  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
during  1992  had  1,000  or  more 
employees.'"  Therefore,  a  majority  of 
LMDS  entities  providing  radiotelephone 
services  could  be  small  businesses 
under  the  SBA's  definition.  Likewise, 
the  size  data  provided  by  the  SBA  does 
not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  cable  and  pay 
television  providers  which  are  small 
entities  because  it  combines  all  such 
providers  vdth  revenues  of  less  than  $11 
million."  The  Commission  used  the 
1992  Census  of  Transportation, 
Communications,  and  Utilities  (Table 
2D),  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available.  This  document 
shows  that  only  36  of  1,788  firms 
providing  cable  and  pay  television 
service  have  a  revenue  of  greater  than 
$10  million.  Therefore,  the  vast  majority 
of  LMDS  entities  providing  video 
distribution  could  be  small  businesses 
under  the  SBA's  definition. 

20.  However,  in  the  Third  Aff'flM,'^ 
we  proposed  to  define  a  small  business 


■"  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4812. 


«W..  SIC  Code  4841. 

'U.S.  Small  Business  Administration  1992 
Economic  Census  Employment  Report,  Bureau  of 
the  Census,  U.S.  Department  of  Commerce.  SIC 
Code  4812  (radiotelephone  communications 
industry  data  adopted  by  the  SBA  Office  of 
Advocacy). 

'"U.S.  Bureau  of  the  Census,  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation. 
Communications,  and  Utilities.  UC92-S-1,  Subject 
Series.  Establishment  and  Firm  Size,  Table  5, 
Employment  Size  of  Firms:  1992.  SIC  Code  4812 
(issued  May  1995). 

1 1  W..  SIC  4841. 

'2  In  the  Matter  of  Rulemaking  to  Amend  parts  1, 
2,  21,  and  25  of  the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz  Frequency  Band,  to 
Reallocate  the  29.5-30.0  GHz  Frequency  Band,  to 
Establish  Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  and  for  Fixed  Satellite  Services 
and  Suite  12  Group  Petition  for  Pioneer's 


as  an  entity  that,  together  with  affiliates 
and  attributable  investors,  has  average 
gross  revenues  for  the  three  preceding 
years  of  less  than  $40  million.  We  have 
not  yet  received  approval  by  the  SBA  for 
this  definition  because  the  service  rules 
for  LMDS  have  not  been  finalized.  A 
definition  of  small  point-to-point 
entities  have  not  yet  received  approval 
by  the  SBA  because  such  entities  have 
not  as  yet  been  subject  to  competitive 
biddii^  procedures. 

21.  "Tne  Commission  assumes,  for 
purposes  of  our  evaluations  and 
conclusions  in  this  FRFA.  that  nearly  all 
of  the  LMDS  ficensees  will  be  small 
entities,  as  that  term  is  defined  by  the 
SBA.  Many  of  the  competitors  using 
LNwS  to  compete  with  LECs  or  cable 
companies  could  be  small  businesses. 

22.  With  regard  to  traditional  point-to- 
point  microwave  entities,  the  same 
analysis  for  small  radiotelephone 
entities  as  made  above  applies  to  these 
entities.  In  the  Firsf  Report  and  Order, 
the  Commission  declines  to  specify  a 
channeling  plan  for  point-to-point 
entities.  It  is  the  Commission's  opinion 
that  retaining  maximum  system  design 
fiexibiUty  for  LMDS  hcensees  within 
their  service  areas  precludes  our 
specifying  a  point-to-point  charmeling 
plan.  Entities  interested  in  providing 
point-to-point  service  may  seek  other 
spectrum  or  may  become  LMDS 
Ucensees  and  configure  their  systems  as 
they  choose.  In  addition,  such  entities 
may  lease  spectrum,  or  seek  partitioning 
or  disaggregation  opportunities  from 
LMDS  licensees.  Moreover,  the 
traditional  point-to-point  microwave 
equipment  manufacturing  industry 
could  seek  to  establish  standards  for  its 
members  to  use  in  the  28  GHz  band. 
Accordingly,  this  First  Report  and  Order 
does  not  provide  direct  relief  requested 
by,  e.g.,  the  Telecommimications 
Industry  Association,  which  represents 
fixed  microwave  entities,  the  majority  of 
whom  may  be  small  businesses. 

23.  Another  category  of  small  entities 
affected  by  this  First  Report  and  Order 
are  those  operating  in  the  17.5-19.5  GHz 
fi^quency  band.  These  entities  are  fixed 
point-to-point  microwave  entities  of 
many  subcategories.  The  same  analysis 
for  these  entities  as  made  for  traditional 
fixed  microwave  entities  made  above 
applies  to  these  entities  (a  definition  of 
small  point-to-point  entities  has  not 
been  submitted  for  approval  by  the  SBA 
because  such  entities  have  not  as  yet 
been  subject  to  competitive  bidding 
procediu-es).  The  First  Report  and  Order 
does  not  change  the  Commission's 
treatment  of  these  entities,  but  it  adds 


Preference,  CC  Docket  No.  92-297, 11  F.CC  Red. 
53  (1995)  [Third  NPRM),  para.  188. 
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potential  additional  satellite  operators 
in  the  band  with  which  the  entities  will 
have  to  coordinate  in  the  future.  The 
Commission  has  coordination 
procedures  in  effect;  should  they  prove 
inadequate  in  the  future,  we  v«ll 
reconsider  the  issue  at  that  time. 

Summary  of  Projected  Reporting, 
Record kwp I ng  and  Other  Compliance 
Reqiiirements 

24.  There  are  some  reporting 
requirements  imposed  by  the  First 
Report  and  Order.  In  some  instances,  it 
is  likely  that  the  entities  filing  the 
reports  will  require  no  professional 
skills  for  the  preparation  of  such 
requests.  In  other  cases,  the  services  of 
persons  with  technical  or  engineering 
expertise  may  b>e  required  to  prepare  the 
reports.  First,  in  one  band  segment,  a 
satellite  licensee  is  required  to  notify 
the  one  existing  licensed  LMDS 
operator,  CellularVision.  of  its  launch 
date  six  months  prior  to  the  satellite's 
launch  date.  It  is  also  required  to 
provide,  upon  CellularVision 's  request, 
updates  on  the  satellite's  status.  Such  a 
request  is  reasonable  of  CellularVision. 
At  this  time,  it  is  not  clear  how  many 
potential  GSO/FSS  licensees  this  will 
effect.  Second,  in  another  shared  band 
segment,  LA4DS  licensees  are  required  to 
serve  copies  of  their  application  on  all 
NGSO/MSS  applicants.  At  this  time,  it 
is  not  clear  how  many  LMDS  entities 
will  be  participating.  Currently  there  are 
only  two  NGSO/MSS  licensees  who  will 
be  using  this  band  for  feeder  links. 
Feeder  links  for  a  third  NGSO/MSS 
system  could  possibly  also  be 
accommodated  in  this  band.  Third. 
NGSO/MSS  feeder  link  earth  stations 
are  required  to  specify  a  set  of 
geographic  coordinates  for  the  Ideation 
of  these  earth  stations,  15  days  after  the 
release  of  a  pubUc  notice  announcing 
the  commencement  of  LMDS  auctions. 
Finally,  one  NGSO/MSS  licensee  is 
required  to  provide  its  feeder  link  earth 
station  locations  to  the  GSO/FSS 
licensees.  At  this  time,  it  is  not  clear 
how  many  potential  GSO/FSS  licensees 
this  will  effect. 

Steps  Taken  to  Minimize  the  Economic 
Impact  on  Small  Entities 

25.  The  Commission  adopts  a  band 
plan  that  facilitates  the  accommodation 
of  all  proposed  systems  in  the  28  GHz 
band.  It  beUeves  this  plan  is  a 
reasonable  accommodation  of  all 
competing  interests  in  this  new  band 
segment,  including  small  entities.  The 
band  plan  along  with  the  Fourth  Notice 
of  Proposed  Rulemaking  for  the  31  GHz 
band  provides  both  small  entities  and 
larger  businesses  the  same  opportunity 
to  develop  and  operate  viable  systems 


writhin  the  band,  and  initiate 
competitive  services.  The  band  plan 
also  accords,  CellularVision,  the  only 
Licensee  in  the  band,  flexibility  during 
the  implementation  phase  of  the  band 
plan. 

Significant  Alternatives  Considered  and 
Rejected 

26.  The  Commission  considered  and 
rejected  several  alternatives  to  the  band 
plan  adopted. '3  The  Commission 
considered  various  band  segmentation 
plans  over  the  last  several  months  with 
the  goal  of  accommodating  the  various 
divergent  proposals  made  in  response  to 
the  bajid  plan  proposed  in  the  Third 
NPRM.^*  For  example,  the  Commission 
considered  plans  which  ultimately 
proved  to  require  difScult  inter-service 
sharing  rules  and  to  not  completely 
support  interactivity  of  LMDS 
systems."  The  Commission  also 
considered  a  band  plan  that  designated 
1000  MHz  each  for  GSO/FSS  and  LMDS 
service.  That  plan,  however,  would  have 
divided  LMDS  among  three  non- 
contiguous spectnun  segments. '^  This 
option  was  not  acceptable  to  the 
potential  LMDS  service  providers, 
including  small  providers,  because,  they 
argued,  it  would  have  significantly 
decreased  spectrum  efficiency  for 
LMDS,  resulting  in  increased  cost  and 
delay  in  offering  both  subscriber  and 
hub  equipment.'"'  The  Commission  also 
considered  two  band  plans  that 
designated  GSO/FSS  systems  with  less 
than  1000  MHz.'*  These  options  were 
unacceptable  to  the  GSO/FSS"applicants 
because,  they  argued,  any  of  these  plans 
would  result  in  a  significant  loss  of 
system  capacity  and  revenue."  Such 
loss  and  capacity  could  affect  potential 
small  entities.  Another  plan,  resulting 
from  a  GSO/FSS  applicant's  proposal, 
was  also  considered.  It  would  have 
designated  a  total  of  1010  MHz  to  GSO/ 
FSS  applicants  and  985  MHz  to  LMDS, 
but  required  sharing  of  135  MHz 
between  GSO/FSS  and  LMDS.^o 
However,  the  mutually  acceptable 
sharing  principles  required  to 
implement  this  plan  were  not  developed 
by  the  LMDS  and  GSO/FSS  parties.^' 


'^  See  First  Report  and  Order  at  11 38-40. 

"See  ex  parte  submission  filed  by  ttie 
International  Bureau  to  William  F.  Caton,  Acting 
Secretary  (Feb.  6, 1996),  for  diagrama  of 
Commission  Band  Plan  Options  1,  2.  2A,  2B,  3(a), 
4  and  5. 

"  See  First  Report  and  Order  note  76. 

'*W.  note  77. 

"W.  note  78. 

"W.  note  79. 

"W.  note  80. 

"W  note  81. 

*'  Id.  note  82. 


The  Commission  staff  was  also  unable 
to  successfully  propose  sharing  criteria. 

27.  In  March  1996,  NASA  was  also 
asked  to  imdertake  an  immediate  study 
to  assess  whether  its  space  services  and 
LMDS  could  share  spectrum  below  27.5 
GHz.-2  NASA  concluded  three  weeks 
later  that  no  rules  acceptable  to  all 
parties  could  be  drafted  which  would 
guarantee  protection  of  NASA  space 
services  from  harmful  interference.^^ 
NASA  also  concluded  that  coordination 
vdth  other  space  service  systems  in  the 
band  from  other  administrations  would 
make  this  a  difficult  option  to 
implement  effectively. 

28.  One  alternative  of  not  adopting  a 
band  segmentation  plan  for  this 
spectrum  is  the  preclusion  of  LMDS 
service  or  satellite  s'fervice  in  the  28  GHz 
band.  In  the  Third  NPRM,  the 
Commission  tentatively  concluded  that 
denying  one  or  the  other  of  the 
proposed  services  for  the  band  was  not 
Ln  the  public  interest  and  that  both 
proposed  services  bring  the  promise  of 
competition  and  innovative  services  to 
the  nation's  infrastructure.  Moreover, 
preclusion  of  either  service  potentially 
affects  small  businesses  on  both  the 
satellite  side  and  the  LMDS  side. 

Report  to  Congress 

29.  The  Commission  shall  send  a  copy 
of  this  Final  Re^latory  Flexibility 
Analysis,  along  with  this  First  Report 
and  Order,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801(a)(1)(A).  A  copy  of 
this  VRF.\  will  also  be  published  in  the 
Federal  Register. 

Ordering  Clause 

30.  Accordingly,  it  is  ordered  that  part 
25  and  part  101  of  the  Commission's 
rules  are  amended  as  specified  below, 
effective  October  28, 1996. 

List  of  Subjects 

47CFRPart25 

Satellites. 

47  CFR  Part  101 

Commimications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Parts  25  and  101  of  Title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 


=  /d.  note  83. 
»/d.  note84. 
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PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  Sees.  101-404,  76  Stat.  419- 
427;  47  U.S.C.  701-744,  Sec.  4,  48  Stat.  1066, 
as  amended;  47  U.S.C  154.  Interprets  or 
applies  sec.  303,  48  Stat.  1082,  as  amended: 
47  U.S.C.  303. 

2.  Section  25.203  is  amended  by 
adding  paragraph  (h]  to  read  as  follows: 

§  25.203     Choice  of  sites  and  frequencies. 
*         •         *         «         * 

(h)  Sites  and  frequencies  for  GSO  and 
NGSO  earth  stations,  operating  in  a 
frequency  band  where  both  have  a  co- 
primary  allocation,  shall  be  selected  to 
avoid  earth  station  anterma  mainlobe-to- 
satellite  antenna  mainlobe  coupling, 
between  NGSO  systems  and  between 
NGSO  and  GSO  systems,  in  order  to 
minimize  the  possibility  of  harmful 
interference  between  these  services. 
Prior  to  fiUng  an  earth  station 
application,  in  bands  with  co-primary 
allocations  to  NGSO  and  GSO  earth 
stations,  the  applicant  shall  coordinate 
the  proposed  site  and  frequency  usage 
with  existing  earth  station  licensees  and 
with  ciirrent  earth  station  authorization 
applicants. 
***** 

3.  A  new  §  25.250  is  added  to  subpart 
C  to  read  as  follows: 

§  25.250    Sharing  between  NGSO  MSS 
Feeder  llnlcs  Earth  Stations  in  the  19.3-19.7 
GHz  and  29.1-29.5  GHz  Bands. 

(a)  NGSO  MSS  applicants  shall  be 
licensed  to  operate  in  the  29.1-29.5  GHz 
band  for  Earth-to-space  transmissions 
and  19.3-19.7  GHz  for  space-to-Earth 
transmissions  from  feeder  link  earth 
station  complexes.  A  "feeder  link  earth 
station  complex"  may  include  up  to 
three  (3)  earth  station  groups,  with  each 
earth  station  group  having  up  to  four  (4] 
antennas,  located  within  a  radius  of  75 
km  of  a  given  set  of  geographic 
coordinates  provided  by  NGSO-MSS 
licensees  or  applicants. 

(b)  Licensees  of  NGSO  MSS  feeder 
link  earth  stations  separated  by  800  km 
or  less  are  required  to  coordinate  their 
operations,  see  §  25.203.  The  results  of 
the  coordination  shall  be  reported  to  the 
Commission. 

4.  A  new  §  25.257  is  added  to  subpart 
C  to  read  as  follows: 

§25.257    Special  requirements  for 
operations  in  the  band  29. 1-29.25  GHz 
between  NGSO  MSS  and  LMDS. 

(a)  Non-geostationary  mobile  satellite 
service  (NGSO  MSS)  operators  shall  be 
licensed  to  use  the  29.1-29.25  GHz  band 
for  Earth-to-space  transmissions  from 


feeder  link  earth  station  complexes.  A 
"feeder  link  earth  station  complex"  may 
include  up  to  three  (3)  earth  station 
groups,  with  each  earth  station  group 
having  up  to  four  (4)  antennas,  located 
within  a  radius  of  75  km  of  a  given  set 
of  geographic  coordinates  provided  by  a 
NGSO  MSS  licensees  or  applicants 
pursuant  to  §  101.147. 

(b)  A  maximum  of  seven  (7)  feeder 
link  earth  station  complexes  in  the 
contiguous  United  States,  Alaska  and 
Hawaii  may  be  placed  into  operation,  in 
the  largest  100  MSAs.  in  the  band  29.1- 
29.25  GHz  in  accordance  with  §  25.203 
and  §  101.147  of  this  chapter. 

(c)  One  of  the  NGSO  MSS  operators 
hcensed  to  use  the  29.1-29.25  GHz  band 
may  specify  geographic  coordinates  for 
a  maximum  of  eight  feeder  link  earth 
station  complexes  that  transmit  in  the 
29.1-29.25  GHz  band.  The  other  NGSO 
MSS  operator  licensed  to  use  the  29.1- 
29.25  GHz  band  may  specify  geographic 
coordinates  for  a  maximum  of  two 
feeder  link  earth  station  complexes  that 
transmit  in  the  29.1-29.25  GHz  band. 

(d)  Additional  NGSO  MSS  operators 
may  be  licensed  in  this  band  if  the 
additional  NGSO  MSS  operator  shows 
that  its  system  can  share  with  the 
existing  NGSO  MSS  systems. 

(e)  All  NGSO  MSS  operators  shall 
cooperate  fully  and  make  reasonable 
efforts  to  identify  mutually  acceptable 
locations  for  feeder  link  earth  station 
complexes.  In  this  connection,  any 
single  NGSO  MSS  operator  shall  only 
identify  one  feeder  link  earth  station 
complex  protection  zone  in  each 
category  identified  in  §  101.147(c)(2)  of 
this  chapter  until  the  other  NGSO  MSS 
operator  has  been  given  an  opportimity 
to  select  a  location  from  the  same 
category. 

5.  A  new  §  25.258  is  added  to  subpart 
C  to  read  as  follows: 

§  25.258    Sharing  between  NGSO  MSS 
Feeder  links  Stations  anc  GSO  ^SS 
services  in  the  29.25-29  5  GHz  Bands. 

(a)  Operators  of  NGSO  MSS  feeder 
link  earth  stations  and  GSO  FSS  earth 
stations  in  the  band  29.25  to  29.5  GHz 
where  both  services  have  a  co-primary 
allocation  shall  cooperate  fully  in  order 
to  coordinate  their  systems.  During  the 
coordination  process  both  service 
operators  shall  exchange  the  necessary 
technical  parameters  required  for 
coordination. 

(b)  Licensed  GSO  FSS  systems  shall, 
to  the  maximum  extent  possible,  operate 
with  frequency/polarization  selections, 
in  the  vicinity  of  operational  or  planned 
NGSO  MSS  feeder  link  earth  station 
complexes,  that  vfill  minimize  instances 
of  unacceptable  interference  to  the  GSO 
FSS  space  stations. 


(c)  NGSO  MSS  satellites  operating  in 
this  frequency  band  shall  compensate 
for  nodal  regression  due  to  the  oblate 
shape  of  the  Earth,  and  thus  maintain 
constant  successive  sub-satelUte  ground 
tracks  on  the  surface  of  the  Earth. 

(d)  NGSO  MSS  systems  applying  to 
use  the  29.25-29.5  GHz  band,  for  feeder 
link  earth  station  uplink,  will  have  to 
demonstrate  that  their  system  can  share 
with  the  authorized  U.S.  GSO/FSS 
systems  operating  in  this  band. 

PAP^  ^01— FIXED  MICROWAVE 

SERVICES 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  202,  unless 
otherwise  noted. 

2.  Section  101.3  is  amended  by 
adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 

§101.3    Definitions. 

***** 

Local  Multipoint  Distribution  Service 
Backbone  Link.  A  point-to-point  radio 
service  link  in  a  Local  Multipoint 
EHstribution  Service  System  that  is  used 
to  interconnect  Local  Multipoint 
Distribution  Service  Hub  Stations  with 
each  other  or  with  the  public  switched 
telephone  network. 

Local  Multipoint  Distribution  Senice 
Hub  Station.  A  fixed  point-to- 
multipoint  radio  station  in  a  Local 
Multipoint  Service  System  that  provides 
one-way  or  two-way  communication 
with  Local  Multipoint  Distribution 
Service  Subscriber  Stations. 

Local  Multipoint  Distribution  Service 
Subscriber  Station.  Any  one  of  the  fixed 
microwave  radio  stations  located  at 
users'  premises,  lying  wathin  the 
coverage  area  of  a  Local  Multipoint 
Distribution  Service  Hub  Station, 
capable  of  receiving  one-way 
commimications  from  or  providing  two- 
way  communications  with  the  Local 
Multipoint  Distribution  Service  Hub 
Station. 

Local  Multipoint  Distribution  Service 
System.  A  fixed  point  to-multipoint 
radio  system  consisting  of  Local 
Multipoint  Distribution  Service  Hub 
Stations  and  their  associated  Local 
Multipoint  Distribution  Service 
Subscriber  Stations. 
***** 

3.  Section  101.109  is  amended  by 
removing  the  entry  for  27,500  MHz  to 
29,500  MHz  and  adding  the  entries  for 
27,500  to  28,350  MHz  and  29,100  to 
29.250  MHz  in  the  table  in  paragraph  (c) 
to  read  as  follows: 

§101.109    Bandwidth. 
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(c) 


Frequency  band 
(MHz) 


Maximurr.  auttxxized 


—        101og,o  yAj]pigidBW/MHz-km^ 


27.500  to  28,350  MHz    850  MHz. 
29. 1 00  to  29.250  MHz     1 50  MHz. 


4.  Section  101.113  is  amended  by- 
removing  the  entry  for  27,500  to  29,500 
MHz  and  adding  new  entries  27,500  to 
28,350  MHz  and  29.100  to  29.250  MHz 
in  the  table  in  paragraph  (a)  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§101.113     Transmitter  power  limitations, 
(a)  *     *     * 


Frequency  oand  (MHz) 

Maximum  allow- 
able EIRP< 

Fixed 
(dBW) 

Mobile 
(dBW) 

27,500  to  28,350 

29.100  to  29.250  .._ 

'  Per  polarization. 
'See  §101.1 13(c). 

•         •         •         »         * 

(c)  (1)  Transmitter  power  limitations: 
Point-to-point  stations  in  the  29.1-29.25 
GHz  band  for  the  LMDS  backbone 
between  LMDS  hubs  shall  be  limited  to 
a  maximum  allowable  e.i.r.p.  density 
per  carrier  of  23  dBW/MHz  in  any  one 
megahertz  in  clear  air.  and  may  exceed 
this  limit  by  employment  of  adaptive 
power  control  in  cases  where  link 
propagation  attenuation  exceeds  the 
clear  air  value  due  to  precipitation  and 
only  to  the  extent  that  the  link  is 
impaired. 

(2)  Hub  Transmitter  EIRP  Spectral 
Area.  Density  Limit:  LMDS  applicants 
shall  demonstrate  that,  under  clear  air 
operating  conditions,  the  maximimi 
aggregate  of  LMDS  transmitting  hub 
stations  in  a  Basic  Trading  Area  in  the 
29.1-29.25  GHz  band  vdll  not  transmit 
a  co-frequency  hub-to-subscriber  e.i.r.p. 
spectral  area  density  in  any  azimuthal 
direction  in  excess  of  X  dBW/(MHz- 
km  2)  when  averaged  over  any  4.375 
MHz  band,  where  X  is  defined  in  Table 
1.  Individual  hub  stations  may  exceed 
their  clear  air  e.i.r.p. s  by  employment  of 
adaptive  power  control  in  cases  where 
link  propagation  attenuation  exceeds 
the  clear  air  value  and  only  to  the  extent 
that  the  Unk  is  impaired. 

(i)  The  e.i.r.p.  aggregate  spectral  area 
density  is  calculated  as  follows: 


1=1 
where: 
N=number  of  co-frequency  hubs  in 

BTA. 
A=Area  of  BTA  in  km  2. 
pi=spectral  power  density  into  antenna 

of  i-th  hub  (in  W/MHz). 
gi=gain  of  i-th  hub  antenna  at  zero 

degree  elevation  angle. 
Each  pi  and  gi  are  in  the  same  1  MHz 

within  the  designated  frequency 

band, 
(ii)  The  climate  zones  in  Table  1  are 
defined  for  different  geographic 
locations  within  the  US  as  shown  in 
Appendix  28  of  the  ITU  Radio 
Regulations. 

Table  1 ' 


Climate  zone 


1 

2 

3.4.5 


e.i.r.p.  Spectr;-.!  Den- 
sity (Clear  Air)  (dBW/ 
MHz-km2)2 


-23 
-25 
-26 


'LMDS  system  licensees  in  two  or  more 
BTAs  may  individually  or  collectively  deviate 
from  tt>e  spectral  area  dertsity  computec 
above  by  averaging  the  power  over  any  20C 
km  by  400  km  area,  provkJed  that  the  aggre- 
gate interference  to  the  sateUite  receiveris  no 
greater  than  if  the  spectral  area  density  were 
as  specified  in  Table  1.  A  showing  to  the 
Commission  comparing  both  mettvxis  of  conv 
putation  is  required  and  copies  shall  oe  served 
on  any  affected  non-GSO  20/30  GHz  MSS 
providers. 

2  See  §21.1007(c)(i)  for  the  population  den- 
sity of  the  BTA. 

(3)  Hub  Transmitter  e.i.r.p.  Spectral 
Area  Density  Limit  at  Elevation  Angles 
Above  the  Horizon:  LMDS  applicants 
shall  demonstrate  that,  under  clear  air 
operating  conditions,  the  maximum 
aggregate  of  LMDS  transmitting  hub 
stations  in  a  Basic  Trading  Area  in  the 
29.1-29.25  GHz  band  will  not  transmit 
a  co-frequency  hub-to-subscriber  e.i.r.p. 
spectral  area  density  in  any  azimuthal 
direction  in  excess  of  X  dBW/(MHz- 
km^)  when  averaged  over  any  4.375 
MHz  band  where  X  is  defined  in  Table 
2.  Individual  hub  stations  may  exceed 
their  clear  air  e.i.r.p.s  by  employment  of 
adaptive  power  control  in  cases  where 
link  propagation  attenuation  exceeds 
the  clear  air  value  and  only  to  the  extent 
that  the  link  is  impaired. 

(i)  The  e.i.r.p.'aggregate  spectral  area 
density  is  calculated  as  follows: 

N 

lOlogio  1/A^e.i.r.p.(ai)  dBW/MHz-km^ 

where: 

N=number  of  co-fr^uency  hubs  in 
BTA. 


A=Area  of  BTA  in  km^. 

e.i.r.p.  (ai)=equivalent  isotropic  radiated 
spectral  power  densitv  of  the  i-th 
hub  (in  W./MMz)  at  elevation  angle 
a  where  a  is  the  angle  in  degrees  of 
elevation  above  honzon.  e.i.r.p.lO") 
is  the  hub  e.i.r.p.  area  density  at  the 
horizon  used  in  Section 
101.113c(2).  The  nominal  antenna 
pattern  will  be  used  for  elevation 
angles  between  0°  and  8°.  and 
average  levels  wiJl  be  used  for 
angles  beyond  8°,  where  average 
levels  will  be  calculated  by 
sampling  the  antenna  patterns  in 
each  1°  interval  between  8°  and 
9015,  dividing  by  83. 

Table  2 


Elevation  angle  (a) 
0°<a<4.0'' 

4.0»<as7.7»  

a  >  7.7"  ..._ ; 


Relative  e.i.r.p.  den- 
sity (dBW/MHz-km2) 


e.i.r.p.(a)  =  e.i.r.p.(0°) 
+  20  tog  (sinnx)(1/ 
rix)  where  x  x  (a  ■•■ 
1)/7.5°. 

e.i.r.p.(a)  =  e.i.r.p.(0'') 
-  3.85a  -t-  7.7. 

e.i.r.p.(a)  -  e.i.r.p.(0») 
-22. 


(ii)  LMDS  system  Ucensees  in  two  or 
more  BTAs  may  individually  or 
collectively  deviate  from  the  spectral 
area  density  computed  above  by 
averaging  the  power  over  any  200  km  by 
400  km  area,  provided  that  the  aggregate 
interference  to  the  satellite  receiver  is 
no  greater  than  if  the  spectral  area 
density  were  as  specified  in  Table  1.  A 
showing  to  the  Commission  comparing 
both  methods  of  computation  is 
required  and  copies  shall  be  served  on 
anv  affected  non-GSO  MSS  providers. 

(4)  Power  Reduction  Tecmiiques: 
LMDS  hub  transmitters  shall  employ 
methods  to  reduce  average  power  levels 
received  by  non-geostationary  mobile 
satelUte  receivers,  to  the  extent 
necessary  to  comply  with  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  by 
employing  the  methods  set  forth  below: 

(i)  Alternate  Polarizations.  LMDS  hub 
transmitters  in  the  LMDS  service  area 
may  employ  both  vertical  and 
horizontal  linear  polarizations  such  that 
50  percent  (plus  or  minus  10  percent)  of 
the  hub  transmitters  shall  employ 
vertical  polarization  and  50  percent 
(plus  or  minus  10  percent)  shall  employ 
horizontal  polarization. 

(ii)  Frequency  Interleaving.  LMDS 
hub  transmitters  in  the  LMDS  service 
area  may  employ  frequency  interleaving 
such  that  50  percent  (plus  or  minus  10 
percent)  of  the  hub  transmitters  shall 
employ  channel  center  frequencies 
which  are  different  by  one-half  the 
channel  bandwidth  of  the  other  50 
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percent  (plus  or  minus  10  percent)  of 
the  hub  transmitters. 

(iii)  Alternative  Methods.  As 
alternatives  to  paragraphs  {c)(4)(i)  and 
(c)(4)(ii)  of  this  section,  LMDS  operators 
may  employ  such  other  methods  as  may 
be  shown  to  achieve  equivalent 
reductions  in  average  power  density 
received  by  non-GSO  MSS  satelUte 
receivers. 

5.  Section  101.133  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows 


§101.133     Limitations  or 
transmitters 


-se  ol 


(d)  LMDS  Subscriber  Transmissions: 
LMDS  licensees  shall  not  operate 
transmitters  from  subscriber  locations  in 
the  29.1-29.25  GHz  band. 

6.  Section  101.147  is  amended  by 
adding  new  paragraph  (y)  to  read  as 
follows: 

t--'  14-'     f  requercy  assigiTtents 
*  *      •    *  *  * 

(y)  Special  requirements  for 
operations  in  the  band  29.1-29.25  GHz: 
(l)(i)  LMDS  receive  stations  operating 
on  frequencies  in  the  29.1-29.25  GHz 
band  within  a  radius  of  75  nautical 
miles  of  the  geographic  coordinates 
provided  by  a  non-GSO  MSS  licensee 
pursuant  to  paragraphs  (c)(2)  or  (c)(3)(i) 
of  this  section  (the  "feeder  link  earth 
station  complex  protection  zone")  shall 
accept  any  interference  caused  to  them 
by  such  earth  station  complexes  and 
shall  not  claim  protection  from  such 
earth  station  complexes. 

(ii)  LMDS  licensees  operating  on 
frequencies  in  the  29.1-29.25  GHz  band 
outside  a  feeder  link  earth  station 
complex  protection  zone  shall  cooperate 
fully  and  make  reasonable  efforts  to 
resolve  technical  problems  with  the 
non-GSO  MSS  licensee  to  the  extent 
that  transmissions  from  the  non-GSO 
MSS  operator's  feeder  link  earth  station 
complex  interfere  vdth  an  LMDS  receive 
station. 

(2)  No  more  than  15  days  after  the 
release  of  a  public  notice  announcing 
the  commencement  of  LMDS  auctions, 
feeder  link  earth  station  complexes  to  be 
licensed  pursuant  to  Section  25.257 
shall  be  specified  by  a  set  of  geographic 
coordinates  in  accordance  with  the 
followdng  requirements:  no  feeder  link 
earth  station  complex  may  be  located  in 
the  top  eight  (8)  metropolitan  statistical 
areas  ("MSAs"),  ranked  by  population, 
as  defined  by  the  Office  of  Management 
and  Budget  as  of  June  1993,  using 
estimated  populations  as  of  December 
1992;  two  (2)  complexes  may  be  located 
in  MSAs  9  through  25,  one  of  which 
must  be  Phoenix,  AZ  (for  a  complex  at 


Ghandler,  AZ);  two  (2)  complexes  may 
be  located  in  MSAs  26  to  50;  three  (3) 
complexes  may  be  located  in  MSAs  51 
to  100,  one  of  which  must  be  Honolulu, 
Hawaii  (for  a  complex  at  Waimea);  and 
the  three  (3)  remaining  complexes  must 
be  located  at  least  75  nautical  miles 
from  the  borders  of  the  100  largest 
MSAs  or  in  any  MSA  not  included  in 
the  100  largest  MSAs.  Any  location 
allotted  for  one  range  of  MSAs  may  be 
taken  from  an  MSA  below  that  range. 

(3)  (i)  Any  non-GSO  MSS  licensee 
may  at  any  time  specify  sets  of 
geographic  coordinates  for  feeder  link 
earth  station  complexes  with  each  earth 
station  contained  therein  to  be  located 
at  least  75  nautical  miles  from  the 
borders  of  the  100  largest  MSAs. 

(ii)  For  purposes  of  paragraph  (c)(3)(i) 
of  this  section,  non-GSO  MSS  feeder 
link  earth  station  complexes  shall  be 
entitled  to  accommodation  only  if  the 
affected  non-GSO  MSS  licensee 
preapplies  to  the  Commission  for  a    . 
feeder  link  earth  station  complex  or 
certifies  to  the  Commission  v\rithin  sixty 
days  of  receiving  a  copy  of  an  LMDS 
application  that  it  intends  to  file  an 
application  for  a  feeder  link  earth 
station  complex  within  six  months  of 
the  date  of  receipt  of  the  LMDS 
application. 

(iii)  If  said  non-GSO  MSS  Ucensee 
application  is  filed  later  than  six  months 
after  certification  to  the  Commission, 
the  LMDS  and  non-GSO  MSS  entities 
shall  still  cooperate  fully  and  make 
reasonable  efforts  to  resolve  technical 
problems,  but  the  LMDS  licensee  shsAl 
not  be  obligated  to  re-engineer  its 
proposal  or  make  changes  to  its  system. 

(4)  LMDS  licensees  or  applicants 
proposing  to  operate  hub  stations  on 
frequencies  in  the  29.1-29.25  GHz  band 
at  locations  outside  of  the  100  largest 
MSAs  or  within  a  distance  of  150 
nautical  miles  from  a  set  of  geographic 
coordinates  specified  under  paragraph 
(c)(2)  or  (c)(3)(i)  of  this  section  shall 
serve  copies  of  their  applications  on  all 
non-GSO  MSS  applicants,  permitees  or 
hcensees  meeting  the  criteria  specified 
in  §  25.257(a).  Non-GSO  MSS  licensees 
or  applicants  shall  serve  copies  of  their 
feeder  link  earth  station  applications, 
after  the  LMDS  auction,  on  any  LMDS 
applicant  or  licensee  within  a  distance 
of  150  nautical  miles  from  the 
geographic  coordinates  that  it  specified 
under  paragraph  (c)(2)  or  (c)(3)(i)  of  this 
section.  Any  necessary  coordination 
shall  commence  upon  notification  by 
the  party  receiving  an  application  to  the 
party  who  filed  the  application.  The 
results  of  any  such  coordination  shall  be 
reported  to  the  Commission  vvrithin  sixty 
days.  The  non-GSO  MSS  earth  station 
licensee  shall  also  provide  all  such 


LMDS  licensees  wilh  a  copy  of  its 
channel  plan. 

[PR  Doc.  96-21795  Filed  8-27-96;  8:45  am] 
BILUNQ  CODE  6712-01-P 

47  CFR  Part  73 

[MM  Docket  No.  S&-96;  RM-8791] 

Radio  Broadcasting  Services;  Castana. 
lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Gene  Zortmem,  allots  Channel 
298A  to  Castana,  Iowa,  as  the 
community's  first  local  aural 
transmission  service.  See  61  FR  20789, 
May  8, 1996.  Channel  298A  can  be 
allotted  to  Castana  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  298A  at  Castana 
are  42-04-24  and  95-54-36.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  September  30.  1996. 
The  vnndow  period  for  filing 
applications  will  open  on  September  30, 
1996.  and  close  on  October  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  9&-96, 
adopted  August  9,  1996,  and  released 
August  16,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800,  2100  M 
Street.  NW..  Suite  140,  Washington,  DC. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Iowa,  is  amended  by 
adding  Castana,  Channel  298A. 


44184    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations 


F>cieral  Communications  Conunission. 
lohn  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

;fR  I>k   Q6-21870  Filed  &-27-96:  8:45  am] 

BILLING  COOe  6711-01-^ 

47  CFR  Part  73 


[MM  Docket  No  96-65   RM-8773] 

Radio  Broadcasting  Services;  Kiowa 
KS 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY;  The  Commission,  at  the 
request  of  Kiowa  Broadcasters,  allots 
Channel  252C1  to  Kiowa.  Kansas,  as  the 
community's  first  local  aural 
transmission  service.  See  61  FR  14733, 
April  3,  1996.  Channel  252C1  can  be 
allotted  to  Kiowa  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  252C1  at  Kiowa 
are  37-01-00  and  98-29-12.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  September  30.  1996. 
The  window  period  for  filing 
applications  will  open  on  September  30, 
1996,  and  close  on  October  31,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMEN-^ARY  INFORMATION:  This  is  a 
synopMs  i;  Lie  Commission's  Report 
and  Order,  MM  Docket  No.  96-65, 
adopted  August  9,  1996,  and  released 
August  16,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc.,  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C  154.  as  amended. 


$73,202    [Amended]  r 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  adding  Kiowa,  Channel  252C1. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bumau. 

[FR  Doc.  96-21867  Filed  8-27-96;  8:45  am] 

BtLLMQ  COOE  6712-01-F 


47  CFR  Part  73 

FMM  Docket  No.  95-87;  RM-8644] 

Radio  Broadcasting  Services;  Hatfield, 
AR 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  docimient  allots  FM 
Channel  281C2  to  Hatfield.  Arkansas,  as 
that  community's  first  local  avu-al 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  by  John 
Harle.  See  60  FR  34213,  June  30.  1995. 
Coordinates  used  for  Chaimel  281C2  at 
Hatfield  are  34-31-41  and  94-21-32. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  September  30.  1996. 
The  window  period  for  filing 
applications  will  open  on  September  30. 
1996,  and  close  on  October  31,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  281C2  at  Hatfield,  Arkansas, 
should  be  addressed  to  the  Audio 
Services  Division,(202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-87, 
adopted  August  9,  1996,  and  released 
August  16,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street.  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  eunended 
by  adding  Hatfield,  Channel  281C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-21868  Filed  8-27-96;  8:45  am] 

BILUNG  CODE  8712-01-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  950725189-5260-02;  I.D. 
082096G] 

Fisheries  of  the  Caribbean.  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  ot  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  king  mackerel  in  the 
exclusive  economic  zone  (EEZ)  in  the 
western  zone  of  the  Gulf  of  Mexico.  This 
closure  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resource. 
EPFECTIVE  DATE:  The  closure  is  effective 
12:01  a.m.,  August  26,  1996.  through 
June  30.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles.  813-570-5306. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  622  imder  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

Catch  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
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the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  set  the  annual 
commercial  quota  at  0.77  million  lb 
(0.35  million  kg)  for  the  western  zone. 

Under  50  CFR  622.43(a).  NMFS  te 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  to  that  effect  with  the  Office 
of  the  Federal  Register.  NMFS  has 
determined  that  the  commercial  quota 
of  0.77  miUion  lb  (0.35  million  kg)  for 
the  western  zone  of  the  Gulf  migratory 
group  of  king  mackerel  was  reached  on 
August  25.  1996.  Hence,  the  commercial 
fishery  for  Gulf  group  king  mackerel 
from  the  western  zone  is  closed  effective 
12:01  a.m..  local  time.  August  26.  1996. 
through  June  30,  1997,  the  end  of  the 
fishing  year.  The  boundary  between  the 
eastern  and  western  zones  is  87°31'06" 
W.  long.,  which  is  a  hne  directly  south 
from  the  Alabama/Florida  boimdary. 

Except  for  a  person  aboard  a  charter 
vessel  or  headboat,  during  the  closure, 
a  person  aboard  a  vessel  for  which  a 
commercial  permit  for  king  and  Spanish 
mackerel  has  been  issued  may  not  fish 
for  king  mackerel  in  the  FEZ  in  the 
western  zone  and  may  not  retain  king 
mackerel  in  or  from  the  western  zone 
EEZ.  A  person  aboard  a  charter  vessel  or 
headboat  may  continue  to  retain  king 
mackerel  in  or  from  the  western  zone 
EEZ  under  the  bag  and  possession  limits 
set  forth  in  §  622.39(c)(1)  and  (2). 
provided  the  vessel  is  operating  as  a 
charter  vessel  or  headboat  and  the 
vessel  has  an  aimual  charter  vessel/ 
headboat  permit,  as  specified  in 
§  622.4(a)(1).  A  charter  vessel  or 
headboat  that  also  has  a  commercial 
permit  is  considered  to  be  operating  as 
a  charter  vessel  or  headboat  when  it 
carries  a  passenger  who  pays  a  fee  or 
when  there  are  more  than  three  persons 
aboard,  including  operator  and  crew. 

During  the  closure,  king  mackerel 
from  the  western  zone  taken  in  the  EEZ. 
including  those  harvested  under  the  bag 
and  possession  fimits.  may  not  be 
purchased,  bartered,  traded,  or  sold. 
This  prohibition  does  not  apply  to  trade 
in  king  mackerel  ft-om  the  western  zone 
that  were  harvested,  landed  ashore,  and 
bartered,  traded,  or  sold  prior  to  the 
effective  date  of  the  closure  and  were 
held  in  cold  storage  by  a  dealer  or 
processor. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  August  23. 1996. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[PR  Doc.  96-22000  Filed  8-23-96;  3:21  pm) 

BILUNG  CODE'3510-22-F 


50  CFR  Part  660 

[Docket  No  951227306~5306--01;  I.D. 
081296C] 

Fisheries  Oft  West  Coast  States  and  in 
the  Western  Pacific:  Pacific  Coast 
Groundfish  Fishery;  Nontrawi 
Sablefish  Regular  Season 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  End  of  nontrawi  sablefish 

regular  season. 

SUMMARY:  NMFS  announces  that  the 
regular  season  for  the  nontrawi  sablefish 
limited  entry  fishery  will  end  at  12  noon 
local  time  (l.t.).  September  6.  1996.  This 
action  is  intended  to  provide  advance 
notice  of  the  duration  of  the  nontrawi 
sablefish  regular  season. 
DATES:  The  closing  date  of  the  nontrawi 
sablefish  regular  season  and  the 
reimposition  of  the  daily  trip  limits  are 
effective  at  12  noon  l.t..  September  6. 
1996.  imtil  the  effective  date  of  the  1997 
annual  specifications  and  management 
measures  for  the  Pacific  Coast 
Groundfish  Fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  until 
September  11, 1996. 
ADDRESSES:  Comments  on  these  actions 
should  be  sent  to  Mr.  William  Stelle.  Jr.. 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.,  Seattle.  WA  98115- 
0070;  or  Ms.  Hilda  Diaz-Sohero, 
EKrector,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach. 
CA  90802-4213.  Information  relevant  to 
these  actions  has  been  compiled  in 
aggregate  form  and  is  available  for 
pubUc  review  during  business  hoius  at 
the  office  of  the  Director,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L.  Robinson  206-52b-6140;  or 
Rodney  R.  Mclnnis  310-980-4040. 
SUPPLEMENTARY  INFORMATION:  These 
actions  are  authonzed  by  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan,  which  governs  the  harvest  of 
groimdfish  in  the  U.S.  exclusive 
economic  zone  off  the  coasts  of 
Washington,  Oregon,  and  Cafifomia. 


The  "regular  season"  for  the  limited 
entry  nontrawi  sablefish  fishery  begins 
at  1201  hours  l.t.  on  September  1,  1996, 
and  ends  when  70  percent  (1.928  mt)  of 
the  2,754-mt  nontrawi  allocation  is 
projected  to  be  taken.  (The  remainder  of 
the  allocation  is  to  be  taken  in  a  mop- 
up  fishery  about  3  weeks  later,  if 
sufficient  amounts  remain.)  The 
regulations  at  50  CFR  660.323(a)(2)(ii) 
state  that  the  end  of  the  regular  season 
may  be  annoimced  in  the  Federal 
Register  either  before  or  during  the 
regular  season.  NMFS  is  eumoimcing  the 
closure  date  in  advance  of  the  regular 
season  in  1996,  because,  as  in  1995, 
effort  is  expected  to  be  so  intense  that 
there  will  be  inadequate  time  to  monitor 
landings  and  make  a  projection  during 
the  season.  An  early  announcement 
enables  fishers  to  plan  more  carefully 
and  to  decide  whether  to  participate. 

NMFS  consulted  with  the  Pacific 
Fishery  Management  Council  (Council) 
and  its  Groundfish  Management  Team 
(Team)  at  the  April  1996  Council 
meeting.  At  that  meeting,  the  best 
available  estimates  of  expected  catch 
and  effort  indicated  that  70  percent  of 
the  nontrawi  allocation  would  be  taken 
in  about  5  days.  The  Council 
recommended  a  season  length  of  5  days, 
unless  new  information  became 
available  before  its  July  1996  meeting.  A 
review  of  1996  and  historical  landings 
data  at  the  June  Team  meeting 
confirmed  the  5-day  projection.  Because 
no  new  information  was  presented  to 
the  Council  at  its  July  1996  meeting,  its 
April  1996  recommendation  remained 
in  effect.  The  Director,  Northwest 
Region  concurs  with  the  Council's 
recommendation,  which  is  based  on 
current  and  past  landings  data,  and  has 
determined  that  the  regular  season, 
which  starts  at  1201  hours  on 
September  1,  1996,  will  end  just  5  days 
later,  at  12  noon  l.t.,  September  6.  1996. 
Commencing  at  12  noon  l.t.,  September 
6,  1996,  the  following  daily  trip  limits 
for  nontrawi  sablefish  will  resume:  300 
lb  (136  kg)  per  day  north  of  36°  N.  lat., 
and  350  lb  (159  kg)  per  day  south  of  36° 
N.  lat.  (Daily  trip  limits  apply  to 
calendar  days.  Therefore,  on  September 
6, 1996,  a  daily  trip  limit  may  be  landed 
between  12  noon  and  12  midnight  l.t.  At 
0001  hours  l.t.  on  September  7,  1996, 
daily  trip  limits  will  apply  to  the  full  24 
hoiu^.)  A  vessel  must  begin  landing  its 
catch  before  12  noon  l.t.,  September  6, 
1996,  and  complete  the  offioading 
before  returning  to  sea  or  continuing  a 
trip  at  sea.  or  the  daily  trip  limit  will 
apply  to  the  fish  remaining  on  board 
after  12  noon  l.t.  on  September  6, 1996. 
One  exception  applies;  A  vessel  landing 
sablefish  in  Puget  Sound.  WA,  that  was 
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takt  •'    ;;  ur  i  limited  entry  permit  with 
nonlrawl  gear  during  the  regular  season 
is  not  subject  to  the  daily  trip  limit  for 
that  trip  if  the  landing  complies  with 
Washington  State  regulations  governing 
such  sablefish  landings  (50  CFR 
660.323(a)(2)(iv)).  However,  the  regular 
=;eason  trip  limit  for  sablefish  smaller 
•:ian  22  inches  (56  cm)  still  applies. 

Fiulher  information  regarding  the 
nontrawl  sablefish  fishery  and  the 
closure  before  the  start  of  the  regular 
reason  are  contained  in  the  proposed 
and  final  rules  for  that  action  at  60  FR 
11062  (March  1. 1995)  and  60  FR  34472 
(July  3, 1995),  respectively,  which  are 
found  in  the  Federal  regulations  at  50 
CFR  660.323(a)(2). 

NMFS  Actions 

NMFS  announces  the  following 
changes  to  the  1996  fishery 
'specifications  and  management 


measures  published  at  61  FR  279, 

January  4,  1996,  as  modified: 

Paragraph  IV.E.(3)(c)  introductory  text 

is  revised  to  read  as  follows: 
jy  »  •  » 

E.  *  *  *  '•     . 

(3)  *  •  * 

(c)  Nontraw]  trip  and  size  limits.  The 
daily  trip  limits  in  paragraphs  (i)  and  (ii) 
below,  which  apply  to  sablefish  of  any 
size,  are  in  effect  until  12  noon,  August 
29, 1996,  at  which  time  all  fixed  gear 
used  to  take  and  retain  groundfish  must 
be  removed  from  EEZ  waters  according 
to  the  regulations  at  50  CFR 
660.323(a)(2).  These  same  daily  trip 
limits  will  be  reimposed  at  12  noon, 
September  6, 1996,  the  end  of  the 
regular  season. 

Classificatioii 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 


avawatiie  fc;F  putjiic  inspection  at  the 
office  of  the  Di  rpc  t o r  N   r^ h  w  est  Region, 
NMFS  (see  ADDRESSES;  (iunng  business 
hours.  Because  of  the  need  for 
immediate  action,  and  because  the 
public  had  an  opportunity  to  comment 
on  these  actions  at  the  Council  meeting, 
NMFS  has  determined  that  good  cause 
exists  for  this  action  to  be  published 
without  affording  a  prior  opportunity 
for  public  comment  or  a  30-day  delayed 
effectiveness  period.  This  action  is 
taken  under  the  authority  of  50  CFR 
660.323(a)(2)(ii)  and  (b)(l)(i)(E).  and  is 
exempt  fi-om  review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  22, 1996. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  96-21874  Filed  8-27-96;  8:45  am] 

BILLING  CODE  35'0-i2  -f 


AG 


1996 


UMI 


441B: 


Proposed  Rules 


Federal  Register 
Vol.  61,  No.  168 
Wednesday,  August  28,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


GENERAL  ACCOUNTING  OFFICE 

4CFR  Pan  2 

Prohibited  Personnel  Practices 

AGENCY :  General  Accounting  Office. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  revises  the 
provision  concerning  prohibited 
personnel  practices  against  an  applicant 
or  employee  with  a  disability,  by 
eliminatiiig  the  reference  to  the 
Rehabihtation  Act  and  replacing  it  with 
the  Americans  with  DisabiUties  Act 
(ADA),  to  clarify  that  GAO's  legal 
responsibiUties  to  the  disabled  derive 
from  the  ADA  rather  than  the 
Rehabihtation  Act. 

DATES:  Comments  must  be  submitted  on 
or  before  September  27,  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
the  U.S.  General  Accounting  Office, 
Office  of  General  Counsel,  Legal 
Services  Division,  Room  7861,  441  G 
Street,  NW.,  Washington,  DC  20548. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Barbara  J.  Simball,  Seuipr  Attorney, 
(202) 512-8404. 

SUPPLEMENTARY  INFORMATION:  A  review 
of  GAO's  Personnel  System  regulations 
has  shown  that  the  ciurent  version  of  4 
CFR  2.5(a)(4)  should  be  revised,  hi 
prohibiting  certain  personnel  actions 
against  persons  with  disabilities,  4  CFR 
2.5(a)(4)  implies  that  GAO  is  coveted  by 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791).  As  a  legislative 
branch  agency,  GAO  is  not  covered  by 
the  Rehabilitation  Act  of  1973,  but 
rather  by  the  ADA.  The  ADA  prohibits 
discrimination  against  persons  with 
disabilities  4  CFR  2.5  is  being  amended 
to  reflect  GAO's  coverage  by  the  ADA. 

List  of  Subjects  in  4  CFR  Part  2 

Qvil  rights,  Nondiscrimination, 
Employment,  Handicapped. 

For  the  reasons  set  out  in  the 
preamble,  part  2  of  title  4,  chapter  I, 
subchapter  A  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  2-^ 'AMENDED] 

1.  The  authority  citation  to  part  2 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  732. 

2.  Section  2.9  is  amended  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

§  ?.5    Prohibited  personnel  practices 

(a)  •   •   * 

(4)  On  the  basis  of  disability  as 
prohibited  under  section  509(c)  of  the 
Americans  with  DisabiUties  Act  of  1990 
(42  U.S.C.  12209(c));  or 


Robert  P.  Murphy, 

General  Counsel. 

[PR  Doc.  96-21434  Filed  8-27-96;  8:45  am] 

BILUNG  CODE  1610-01-P 

4  Cf^R  Part  7 

Pei-scnnei  Relations  and  Services 

agency:  General  Accounting  Office. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  revises  the 
provision  concerning  GAO's  prohibition 
of  discrimination  against  employees  or 
applicants  with  disabilities  by 
eliminating  the  reference  to  the 
Rehabihtation  Act  and  replacing  it  with 
the  Americans  with  DisabiUties  Act 
(ADA),  to  clarify  that  GAO's  legal 
responsibiUUesto  the  disabled  derive 
from  the  Americans  with  Disabilities 
Act  rather  than  the  Rehabilitation  Act. 
DATES:  Comments  must  be  submitted  on 
or  before  30  days  from  September  27, 
1996. 

ADDRESSES:  Comments  may  be  mailed  to 
the  U.S.  General  Accounting  Office, 
Office  of  General  Counsel,  Legal 
Services  Division,  Room  7861,  441  G 
Street,  NW.,  Washington,  DC.  20548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Simball,  Senior  Attorney, 
(202) 512-8404. 

SUPPLEMENTARY  INFORMATION:  A  review 
of  GAO's  Personnel  Relations 
regulations  has  shown  that  the  current 
version  of  4  CFTl  7.2(c)(4)  should  be 
revised.  In  setting  forth  GAO's  equal 
employment  opportunity  commitments, 
4  CFR  7.2(c)(4)  impUes  that  GAO  is 
covered  by  sections  501  and  505  of  the 
Rehabihtation  Act  of  1973  (29  U.S.C. 
791,  794a).  As  a  legislative  branch 
agency,  GAO  is  not  covered  by  the 
Rehabihtation  Act  of  1973,  but  rather  by 


the  ADA,  which  prohibits 
discrimination  against  persons  with 
disabiUties.  4  CFR  7.2  is  being  amended 
to  reflect  GAO's  coverage  by  the  ADA. 

List  of  Subjects  in  4  CFR  Part  7 

Civil  rights.  Nondiscrimination, 
Employment,  Handicapped. 

For  the  reasons  set  out  in  the 
preamble,  part  7  of  title  4,  chapter  I, 
subchapter  A  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART7— {AMFNDEOJ 

1.  The  aumonty  citation  to  part  7 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  732. 

2.  Section  7.2  is  amended  by  revising 
paragraph  (c)(4)  to  read  as  follows: 

§  7.2    Equal  employment  opportunity. 

***** 

(c)  •** 

(4)  By  section  509(c)  of  the  Americans 
vnth  DisabiUties  Act  of  1990  (42  U.S.C. 
12209(c));  or 

***** 

Robert  P.  Murphy, 

General  Counsel. 

|FR  Doc.  96-21435  Filed  8-27-96;  8:45  am] 

BILUNG  CODC  1610-01-^ 


DEPARTMEN'"^  OP  AGP!C'J>^'''UCE 

Agricultu'-fj  M3'->e*:'-c  Se^ice 

7Cr«  Pa:  905 

[Docket  No.  FV-«6-«05-2PR] 

Cra-^ges  G'^apefrult,  Tangerines,  and 

"a'-ge  C6  G'own  in  Florida; 

'^'octKSL.'es  ;c  Limit  the  Voiji^eof 
S'-'^a^:  ^>o^-da  Red  See'^^ess  Grapefruit 
■jnj  Notice  o*  Reauesl  '::■  £«*ension 

lntC"^3tiC'-   CZ'ifKUC 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites 
comments  on  the  addition  of  a  section 
to  the  rules  and  regulations  currently 
prescribed  imder  the  marketing  order 
for  oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida.  This  action 
also  announces  the  Agricultural 
Marketing  Service's  (AMS)  intention  to 
request  an  extension  for  and  revision  to 
the  currently  approved  information 
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collection  requirements  issued  under 
the  marketing  order.  The  marketing 
order  is  administered  locally  by  the 
Citrus  .Administrative  Committee 
(committee).  This  rule  would  estabUsh 
procedures  for  limiting  the  volume  of 
small  red  seedless  grapefruit  entering 
the  fresh  market  during  the  first  11 
weeks  of  each  season.  The  committee 
believes  these  procedures  could  be 
used,  when  necessary,  to  help  stabilize 
the  market  and  improve  grower  returns. 
DATES:  Comments  must  be  received  by 
September  27,  1996.  Pursuant  to  the 
Paperwork  Reduction  Act,  comments  on 
the  information  collection  burden  must 
be  received  by  October  28,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  " 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Divisirai, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456,  Washington.  D.C.  20090-6456. 
Fax  #  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  lay  Guerber.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202) 720- 
2491.  Fax  #  (202)  720-5698. 
FOR  FURTHER  INFORMATION  CONTACT: 
VViliiara  G  Pimentai,  Southeast 
Marketing  Field  Office,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883-2276;  telephone:  (941)  299-4770, 
Fax  #  (941)  299-5169;  or  CaroUne 
Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2522-S.  Washington, 
DC.  20090-6456;  telephone:  (202)  720- 
8139.  Fax  tt  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  IS  issued  under  Marketing 
.Agreement  and  Marketing  Order  No. 
905  (7  CFR  Part  905),  as  amended. 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 


Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effisct.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  Jiot  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100  handlers 
subject  to  regulation  under  the  order 
and  approximately  11,000  producers  of 
citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  citrus  grown  in  Florida 
may  be  classified  as  small  entities. 

This  proposed  rule  would  add 
procedures  to  the  rules  and  regulations 
itself.  It  would  not  establish  any  volume 
regulation.  Any  implementation  of  these 
procedures  concerning  regulation  would 
require  further  committee  action  and 
additional  public  rulemaking  by  the 
Department. 

However,  if  the  procedures  in  this 
proposal  were  used  and  volume 


regulations  established,  all  growers  and 
handlers  would  be  impacted  equitably. 
Before  any  implementation  would 
occur,  the  committee  would  meet  and 
consider  any  and  all  economic  data 
available.  The  goal  of  this  proposal  is  to 
provide  an  additional  tool,  if  needed,  to 
help  stabihze  the  price  of  red  grapefruit. 
In  the  past  three  seasons,  during  the 
period  which  would  be  covered  by  this 
proposed  rule,  prices  of  red  seedless 
grapefruit  have  fallen  from  an  average 
f.o.b.  of  $7.80  per  box  to  an  average 
f.o.b.  of  $5.50  per  box.  On  tree  prices  for 
fresh  red  seedless  grape&"uit  have 
declined  steadily  from  $9.60  per  box 
during  the  1989^90  season,  to  $3.45  per 
box  during  the  1994-95  season.  In  many 
cases,  prices  during  the  past  two 
seasons  have  provided  returns  less  than 
production  costs.  This  price  reduction  is 
forcing  many  small  producers  out  of 
business.  A  stabilized  price  that  returns 
a  fair  market  value  would  be  beneficial 
to  both  small  and  large  producers  and 
handlers. 

Based  on  this  information,  the  AMS 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus.  These 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
citrus  fiiiit  of  acceptable  quality  and 
size,  thereby  maintaining  consumer 
confidence  for  fresh  Florida  citrus.  This 
helps  create  buyer  confidence  and 
contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
producers,  handlers,  and  consumers, 
and  is  designed  to  increase  returns  to 
Florida  citrus  producers.  The  current 
minimum  grade  standard  for  red 
seedless  grapefruit  is  U.S.  No.  1,  and  the 
minimum  size  requirement  is  size  56  (at 
least  3Vi6  inches  in  diameter). 

This  proposal  invites  comments  on 
the  addition  of  a  section  to  the  rules  and 
regulations  under  the  order.  This  rule 
would  establish  procedures  for  limiting 
the  volume  of  small  red  seedless 
grapefruit  entering  the  fresh  market 
during  the  first  1 1  weeks  of  each  season. 
The  red  seedless  grapefruit  season  runs 
&x)m  mid-September  to  May.  This  rule 
would  provide  an  additional  tool  under 
the  order  to  help  stabilize  the  market 
and  improve  returns  to  growers.  These 
changes  were  recommended  by  the 
committee  at  its  meeting  on  May  24, 
1996,  by  a  10  to  4  vote. 

Section  905.52  of  the  Florida  citrus 
marketing  order  provides  authority  to 
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limit  shipments  of  any  grade  or  size,  or 
both,  of  any  variety  of  Florida  citrus. 
Such  limitations  may  restrict  the 
shipment  of  a  portion  of  a  specified 
grade  or  size  of  a  variety.  Under  such  a 
limitation,  the  quantity  of  such  grade  or 
size  that  may  be  shipped  by  a  handler 
during  a  particular  week  shall  be 
established  as  a  percentage  of  the  total 
shipments  of  such  variety  by  such 
handler  in  a  prior  period,  established  by 
the  committee  and  approved  by  the 
Secretary,  in  which  the  handler  shipped 
such  variety.  This  proposed  rule  would 
add  §905.153  to  the  rules  and 
regulations  to  establish  a  specified  prior 
period  and  other  procedures  necessary 
to  limit  the  volume  of  small  red  seedless 
grapefruit,  sizes  48  and  56,  entering  the 
fresh  market  during  the  first  1 1  weeks 
of  the  season. 

Currently,  there  are  no  limitations  on 
the  amount  of  size  48  and  size  56  red 
seedless  grapefruit  that  can  be  shipped 
to  market.  This  rule  in  itself  would  not 
limit  shipments,  but  would  outline 
procedures  to  do  so  if  needed. 
Implementation  of  these  procedures  to 
limit  shipments  would  require  further 
rulemaking. 

The  committee  recommended  this 
rule  to  address  problems  currently 
facing  the  industry.  For  the  past  few 
seasons,  returns  on  red  seedless 
grapefruit  have  been  at  all  time  lows, 
often  not  returning  the  cost  of 
production.  Fifty-nine  percent  of  red 
seedless  grapefruit  is  shipped  to  fresh 
market  channels.  There  is  a  processing 
outlet  for  grapefruit  not  sold  into  the 
fresh  maricet.  The  vast  majority  of 
processing  is  squeezing  the  grapefruit 
for  juice.  Because  of  the  properties  of 
the  juice  of  red  seedless  grapefruit, 
including  problems  with  color,  the 
processing  outlet  is  Limited,  and  not 
currently  profitable. 

Several  areas  of  new  plantings  in  the 
southern  growing  region  are  just 
beginning  to  bear  fiaiit.  Young  trees 
normally  produce  mostly  small  fruit 
when  they  first  come  into  production. 
Florida  producers  and  handlers  realize 
that  these  new  acres  will  add  to  the 
abundance  of  small  sizes  of  red  seedless 
grapefruit. 

The  committee  believes  that  to 
stabilize  the  market  and  improve  returns 
to  producers,  demand  for  fresh  red 
seedless  grapefruit  must  be  stabilized 
and  increased.  One  problem 
contributing  to  the  ciurrent  state  of  the 
market  is  the  excessive  number  of  small 
sized  grapefruit  shipped  early  in  the 
marketing  season.  While  there  is  a 
market  for  early  grapefruit,  the  shipment 
of  large  quantities  of  small  red  seedless 
grapefruit  in  a  short  period  oversupplies 
the  fresh  market  for  these  sizes  and 


negatively  impacts  the  market  for  all 
sizes. 

The  committee  believes  that  the 
overshipment  of  smaller  sized  red 
seedless  grapefruit  early  in  the  season 
has  contributed  to  below  production 
cost  returns  for  producers.  Based  on 
statistical  information  from  past 
seasons,  there  is  an  indication  that  once 
shipments  of  sizes  48  and  56  reach 
levels  above  250,000  cartons  a  week, 
prices  decline  on  those  and  most  other 
sizes  of  red  seedless  grapefruit.  Thus, 
even  though  later  in  the  season  the  crop 
has  sized  to  naturally  limit  the  amount 
of  smaller  sizes  available  for  shipment, 
the  price  structure  in  the  market  has 
already  been  negatively  affected. 

For  the  majority  of  the  season,  larger 
sizes  return  better  prices  than  smaller 
sizes.  If  these  small  grape&Tiit  were 
allowed  to  remain  on  the  tree  to 
increase  in  size  and  maturity,  they 
could  provide  greater  returns  to 
producers.  Delaying  the  harvest  of  small 
sizes  may  also  extend  the  season, 
thereby  increasing  the  total  volume  of 
fresh  shipments  and  improving 
producer  returns.  Without  volume 
regulation,  the  industry  has  been  unable 
to  limit  the  shipments  of  small  sizes. 
The  committee  believes  that  if 
shipments  of  small  sizes  could  be 
maintained  at  around  250,000  cartons  a 
week,  prices  should  stabilize  and 
demand  for  larger,  more  profitable  sizes 
should  increase. 

Similar  procedures  to  those 
considered  in  this  rule  are  already  in 
place  for  Dancy  tangerines  under 
§  905.152.  While  the  committee  has  not 
utilized  these  procedures  for  several 
years,  they  were  successfully 
implemented  for  several  seasons. 

Under  the  proposed  procedures,  the 
authority  to  limit  the  shipment  of  sizes 
48  and  56  red  seedless  grapefruit  would 
only  be  available  for  the  11-week  period 
from  the  third  Monday  in  September 
(week  #1)  through  the  first  Sunday  in 
December  (week  #11),  hereinafter  called 
the  regulatory  period.  The  committee 
recommended  these  weeks  for 
regulation  because  the  majority  of  small 
sizes  are  shipped  during  this  period.  By 
the  end  of  the  regulatory  period,  fruit 
has  begun  to  size  naturally,  and  there 
are  fewer  small  sizes  available. 

The  committee  may  recommend  that 
only  a  certain  percentage  of  size  48 
(3^/i6  minimum  diameter  in  inches)  and 
size  56  (3Vi6  minimum  diameter  in 
inches)  red  seedless  grapefruit  be  made 
available  for  shipment  into  fresh  market 
chatmels  for  any  week  or  weeks  during 
the  regulatory  period.  Should  the 
committee  decide  to  recommend  the 
limitation  of  shipments  of  sizes  48  and 
56  red  seedless  grapefruit,  they  would 


meet  and  recommend  to  the  Secretary  a 
percentage  on  which  to  base  the  amount 
of  sizes  48  and  56  that  could  be  shipped 
during  a  particular  week  or  weeks 
during  the  regulatory  period.  The 
committee  reaUzes  that  markets  for 
these  sizes  do  exist.  Therefore,  the 
percentage  set  could  not  be  less  than  25 
percent  of  the  calculated  shipment  base. 
These  procedures  are  designed  not  to 
eliminate  shipments  of  sizes  48  and  56, 
but  to  keep  them  from  saturating  the 
entire  market. 

Section  905.52  provides  that 
whenever  any  size  limitation  restricts 
the  shipment  of  a  portion  of  a  specified 
size,  the  quantity  of  such  size  that  may 
be  shipped  by  a  handler  during  a 
particular  week  shall  be  established  as 
a  percentage  of  the  total  shipments  of 
such  variety  by  such  handler  in  such 
prior  period  as  estabUshed  by  the 
committee  and  approved  by  the 
Secretary. 

This  proposed  rule  would  establish 
the  prior  period  as  an  average  week 
within  the  immediately  preceding  *five 
seasons.  An  average  week  would  be 
calculated  as  follows.  The  total  red 
seedless  grapefruit  shipments  by  a 
handler  during  the  33-week  period 
beginning  the  third  Monday  in 
September  and  ending  the  first  Sunday 
in  May  during  the  past  five  seasons 
would  be  added  and  divided  by  five  to 
establish  an  average  season.  This 
average  season  would  then  be  divided 
by  the  33  weeks  in  a  season  to  derive 
the  average  week.  This  week  would  be 
the  basis  for  each  shipper  for  each  of  the 
1 1  weeks  contained  in  the  regulation 
period. 

To  illustrate,  suppose  Handler  A 
shipped  a  total  of  50.000  cartons,  65,000 
cartons,  45,000  cartons,  80,000  cartons, 
and  25,000  cartons  of  red  seedless 
grapefruit  in  the  last  five  seasons, 
respectively.  Adding  these  season  totals 
and  dividing  by  five  yields  an  average 
season  of  53,000  cartons.  The  average 
season  would  then  be  divided  by  33 
weeks  to  yield  an  average  week,  in  this 
case,  1,606  cartons.  This  would  be 
Handler  A's  base. 

The  committee  chose  to  use  the  past 
five  seasons  for  the  average  season  to 
provide  the  most  accurate  picture  of  an 
average  season.  The  use  of  an  average 
week  helps  adjust  for  variations  in 
growing  conditions  that  may  affect 
when  fruit  matures  in  different  seasons 
and  growing  areas.  The  committee 
beheves  that  this  definition  of  prior 
period  would  provide  each  handler  with 
an  equitable  base  from  which  to 
establish  shipments. 

The  average  week  for  handlers  with 
less  than  five  previous  seasons  of 
shipments  would  be  calculated  by 
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averaging  the  total  shipments  for  the 
seasons  thev  did  ship  red  seedless 
grapefrxiit  during  the  immediately 
preceding  five  years  and  dividing  that 
average  by  33.  New  handlers  with  no 
record  of  shipments  would  have  no 
prior  penod  on  which  to  base  their 
average  week.  Therefore,  if  a  volume 
regulation  was  established  before  such 
handlers  have  shipped  any  red  seedless 
grapefruit,  the  new  handlers  could  ship 
small  sizes  as  a  percentage  of  their  total 
shipments  equal  to  the  percentage 
applied  to  other  handlers'  base.  Once 
new  handlers  have  established 
shipments,  the  average  week  would  be 
calculated  as  an  average  of  the  weeks 
they  have  shipped  during  the  current 
season. 

To  use  these  new  procedures,  the 
committee  would  meet  and  recommend 
a  base  percentage  of  sizes  48  and  56  that 
could  enter  the  fresh  meu'ket  in  any 
week  or  weeks  from  the  first  Monday  in 
September  through  the  first  Sunday  in 
December  If  approved  by  the  Secretary. 
this  percentage  would  be  applied  to 
each  handler's  average  week  of  fresh 
shipments  to  determine  the  amount 
(allocation)  of  sizes  48  and  56  red 
grapefruit  each  handler  could  ship.  Each 
regulation  period  would  begin  Monday 
at  12:00  a.m.  and  end  at  11:59  p.m.  the 
following  Sunday,  since  most  handlers 
keep  records  based  on  Monday  being 
the  beginning  of  the  work  week. 

When  a  size  limitation  is 
recommended  to  restrict  the  shipment 
during  a  particular  week,  the  committee 
would  compute  each  handler's 
allotment  by  multiplying  the  handler's 
average  week  by  the  percentage 
established  by  regulation  for  diat  week. 
Such  set  percentage  could  vary  from 
week  to  week,  but  could  not  be  less  than 
25  percent.  The  committee  would  notify 
each  handler  prior  to  the  particular 
week  of  the  quantity  of  sizes  48  and  56 
red  seedless  grapefruit  such  handler 
could  handle  during  a  particular  week. 

To  provide  handlers  with  some 
flexibility,  these  procedures  would 
provide  allowances  for  overshipments. 
loans,  and  transfers  of  allotment.  These 
allowances  should  allow  handlers  the 
opportunity  each  week  to  supply  their 
markets  while  limiting  the  impact  of 
small  sizes. 

During  any  regulation  week  for  which 
the  Secretary  has  fixed  the  percentage  of 
sizes  48  and  56  red  seedless  grapefruit, 
anv  person  who  has  received  an 
allotment  could  handle,  in  addition  to 
their  weekly  allotment,  an  amount  of 
size  48  and  56  red  seedless  grapefruit 
not  to  exceed  10  percent  of  that  week's 
allotment.  The  quantity  of 
overshipments  would  be  deducted  from 
the  handler's  allotment  for  the  following 


week.  Overshipments  would  not  be 
allowed  during  week  11  because  there 
would  be  no  allotments  the  following 
week  from  which  tb  deduct  the 
overshipments. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  would  not  be  carried 
forward  to  the  following  week. 
However,  a  handler  to  whom  an 
allotment  has  been  issued  could  lend  or 
transfer  all  or  part  of  such  allotment 
(excluding  the  overshipment  allowance) 
to  another  handler.  In  the  event  of  a 
loan  of  allotment,  each  party  would, 
prior  to  the  completion  of  the  loan 
agreement,  notify  the  committee  of  the 
proposed  loan  and  date  of  repayment.  If 
a  transfer  of  allotment  is  desired,  each 
party  would  promptly  notify  the 
committee  so  that  proper  adjustments  of 
the  records  could  be  made.  In  each  case, 
the  committee  would  confirm  in  writing 
all  such  transactions  prior  to  the 
following  week.  The  committee  could 
also  act  on  behalf  of  handlers  wanting 
to  arrange  allotment  loans  or  participate 
in  the  transfer  of  allotment.  Repayment 
of  an  allotment  loan  would  be  at  the 
discretion  of  the  handlers  party  to  the 
loan. 

In  considering  these  procedures,  the 
committee  discussed  several  possible 
alternatives.  One  alternative  considered 
was  an  amendment  to  the  marketing 
order.  The  amendment  would  have 
changed  the  language  regarding  the 
"prior  period"  in  section  905.52. 
However,  this  alternative  was  rejected 
because  of  the  time  required  to  amend 
the  order. 

The  committee  also  discussed 
limiting  or  eliminating  only  shipments 
of  size  56  grapefruit.  However,  the 
committee  found  that  it  is  important  to 
include  both  sizes  48  and  56  for  this 
regulation  to  be  effective.  Also,  the 
committee  did  not  want  to  eliminate  a 
size  entirely.  They  realize  there  is  a 
market  for  small  sizes  and  wish  to  allow 
handlers  to  take  advantage  of  this 
market  without  negatively  affecting  the 
market  for  other  sizes. 

Other  concerns  were  raised  during 
discussion  of  these  procedures.  One 
committee  member  questioned  whether 
these  procedures  would  allow  him  to 
continue  to  increase  his  business.  It  was 
explained  that  this  action  would  only 
put  tools  in  place  to  allow  the  limitation 
of  just  a  certain  percentage  of  the 
smaller  sized  red  seedless  grapefruit.  A 
handler  would  not  in  any  way  be 
limited  from  shipping  any  amount  of 
larger  sizes.  Another  concern  raised  was 
the  impact  these  procedures  would  have 
on  harvesting.  It  was  explained  again 
that  this  rule  would  just  establish 
procedures.  However,  if  implemented,  it 


would  require  more  selective  picking  of 
only  the  sizes  desired,  something  that 
many  are  doing  already. 

After  a  lengthy  discussion,  the 
committee  decided  that  it  needs  to  have 
available  a  tool  to  regulate  shipments  of 
small  sized  red  seedless  grapefruit  earfy 
in  each  marketing  season.  The 
committee  voted  to  recommend  the 
establishment  of  these  procedures  to 
provide  them  with  that  tool 

The  committee  reports  that  it  expects 
that  more  red  seedless  grapefruit  will  be 
produced  in  Florida  during  the  1996-97 
season  than  last  season.  The  committee 
also  expects  that  supplies  of  fresh 
Florida  red  seedless  grapefruit  will  be' 
adequate  to  meet  consumer  demand 
during  the  entire  1996-97  season. 

This  rule  does  not  affect  the  order 
provision  that  handlers  may  ship  up  to 
15  standard  packed  cartons  (12  bushels) 
of  fruit  per  day  exempt  from  grade  and 
size  requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  grade  and  size  requirements  under 
specific  conditions.  Also,  fruit  shipped 
to  commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

Section  8(e)  of  the  Act  requires  (hat 
whenever  grade,  size,  quality  or 
matiuity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefruit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order.  Therefore,  no  change  is  necessary 
in  the  grapefruit  import  regulations  as  a 
result  of  this  action. 

The  information  collecdon 
requirements  contained  in  this  section 
must  be  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
and  assigned  OMB  number  0581-0094 
for  Florida  citrus. 

This  rule  would  increase  the  reporting 

burden  on  an  estimated  10  handlers  of 
red  seedless  grapefruit  who  would  be 
taking  about  0.083  hour  to  complete  a 
report  regarding  allotment  loans  or 
transfers  an  average  of  1 1  times  per  year. 
The  total  annual  increase  in  burden 
would  be  about  9  hours. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 


UMI 
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Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  AMS  announces  its 
intention  to  request  an  extension  for  and 
revision  to  a  currently  approved 
information  collection  for  Florida 
oranges,  grapefruit,  tangerines,  and 
tangelos. 

Title:  Oranges.  Grapefruit,  Tangerines, 
and  Tangelos  Grown  in  Florida. 
Marketing  Order  No.  905. 

OMB  Number:  0581-0094. 

Expiration  Date  of  Approval:  August 
31. 1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  meirketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supphes  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Act,  industries 
enter  into  marketing  order  programs. 
The  Secretary  of  Agriculture  is 
authorized  to  oversee  the  order 
operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  Florida  citrus  marketing 
order  program,  which  has  been 
operating  since  1939. 

The  Florida  citrus  marketing  order 
authorizes  the  issuance  of  grade,  size, 
container,  and  pack  regulations.  It  also 
authorizes  the  limitation  of  shipments 
of  certain  grades  or  sizes.  Regulatory 
provisions  apply  to  oranges,  grapefmit, 
tangerines  and  tangelos  shipped  outside 
of  the  production  area,  except  for  those 
shipments  specifically  exempt. 

"uie  order,  and  rules  and  regulations 
issued  thereunder,  authorize  ihe 
committee  to  require  handlers  and 
producers  to  submit  certain  information. 
Much  of  this  information  is  compiled  in 
aggregate  and  provided  to  the  industry 
to  assist  in  marketing  decisions. 

The  committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  committee  relating 
to  citrus  supplies,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  Act  and  order.  As 
shipments  occur  throughout  the  year, 
these  forms  are  utiUzed  accordingly.  A 
USDA  form  is  used  to  allow  producers 


to  vote  on  amendments  to  the  order  and 
whether  the  order  should  be  continued. 
In  addition,  producers  and  handlers 
who  are  nominated  by  their  peers  to 
serve  as  representatives  on  the 
conunittee  must  file  nominadon  forms 
with  the  Secretary. 

This  proposed  collection  includes  a 
new  requirement  for  handlers  to  report 
to  the  committee  any  allotment  loans  or 
transfers  during  voliune  regulation  of 
smaller  size  48  (at  least  3%'i6  inches)  or 
56  (at  least  3 Vie  inches)  red  seedless 
grapefruit.  Allowing  transfers  and  loans 
would  provide  flexibility  during  such 
regulation,  by  allowing  handlers  to  loan 
or  transfer  their  individual  allotments  of 
smaller  sized  red  seedless  grapefruit. 
Requiring  such  transactions  to  be 
reported  to  the  committee  would  ensure 
compUance  with  volume  regulations 
and  assist  the  committee  and  the 
Department  with  oversight  and  planning 
of  volume  regulation  of  red  seedless 
grapefi^t.  This  new  requirement  would 
increase  the  reporting  burden  on  an 
estimated  10  handlers  of  red  seedless 
grapefruit  who  would  be  taking  about 
0.083  hour  to  complete  a  report 
regarding  allotment  loans  or  transfers  an 
average  of  1 1  times  per  year.  The  total 
annual  increase  in  burden  would  be 
about  9  hours. 

These  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  Act  as  expressed  in  the 
order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  conunittee.  Authorized 
committee  employees  are  the  primary 
users  and  AMS  employees  are  the 
secondary  users  of  the  information. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  proposed  collection  of 
information  is  estimated  to  average 
0.089  hours  per  response. 

Respondents:  Florida  citrus  producers 
and  for-profit  businesses  handling  fresh 
citrus. 

Estimated  Number  of  Respondents: 
1,176. 

Estimated  Number  of  Responses  per 
Respondent:  1 

Estimated  Total  Annual  Burden  on 
Respondents:  204  hours. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Florida  citrus 
marketing  order  program  and  the 
Department's  oversight  of  that  program, 
including  whether  the  information  will 
have  practical  utiUty;  (b)  the  accuracy  of 
AMS's  burden  estimate  of  the  proposed 


collection  of  information  including  the 
validity  of  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
appropriate  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate,  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  reference  OMB  No. 
0581-0094  and  the  Florida  citrus 
Marketing  Order  No.  905,  and  be  sent  to 
USDA  in  care  of  CaroUne  C.  Thorpe, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO  Box  96456,  room 
2522-S,  Washington,  DC  20090-6456; 
telephone:  202-720-5127  or  Fax:  202- 
720-5698. 

All  comments  received  will  be 
available  for  pubUc  inspection  during 
regular  business  hours  at  the  same 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  pubUc  record. 

Because  there  is  insufficient  time  for 
a  normal  clearance  procedure,  AMS  is 
seeking  temporary  approval  from  OMB 
for  the  use  of  a  new  form  for  this 
upcoming  season.  The  form  would  be 
added  to  the  forms  which  are  currently 
approved  for  use  under  OMB  Number 
0581-0094. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  proposed  to 
be  amended  as  follows; 

PART  9C5— ORANGES,  GRAPEFRUrT, 
TANGERINES   AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C,  601-674. 

2.  A  new  §  905.153  is  added  to  read  as 
follows: 

§  905.153    Procedure  for  determining 
handlers'  permitted  quantities  of  red 
seedless  grapefruit  when  a  portion  of  sizes 
48  and  56  of  such  variety  is  restricted. 

(a)  For  the  purposes  of  this  section, 
the  prior  period  specified  in  §  905.52  is 
hereby  established  as  an  average  week 
within  the  immediately  preceding  five    • 
seasons.  Each  handler's  average  week 
shall  be  computed  by  adding  the  total 
volume  of  red  seedless  grapefruit 
handled  in  the  immediately  preceding 
five  seasons  and  dividing  the  totdl  by 
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165.  The  average  week  for  handler  with 
less  than  five  previous  seasons  of 
shipments  shall  be  calculated  by  adding 
the  total  volume  of  shipments  for  the 
seasons  they  did  ship  red  seedless 
grapefruit,  divided  by  the  number  of 
seasons,  divided  further  by  33.  New 
handlers  with  no  record  of  shipments 
could  ship  size  48  and  56  red  seedless 
grapefruit  as  a  percentage  of  total 
shipments  equal  to  the  percentage 
applied  to  other  handlers'  average  week; 
once  such  handlers  have  recorded 
shipments,  their  average  week  shall  be 
calculated  as  an  average  of  total 
shipments  for  the  weeks  they  have 
shipped  red  seedless  grapefiruit  during 
the  current  season.  When  used  in  the 
regulation  of  red  seedless  grapefruit  the 
term  season  means  the  weeks  beginning 
the  third  Monday  in  September  and 
ending  the  first  Simday  in  the  following 
May.  The  term  regulation  period  means 
the  11  weeks  beginning  the  third 
Monday  in  September  and  ending  the 
first  Sunday  in  December  of  the  current 
season. 

(b)  When  a  size  limitation  restricts  the 
shipment  of  a  portion  of  sizes  48  and  56 
red  seedless  grapefruit  during  a 
particular  week  as  provided  in  §  905.52, 
the  committee  shall  compute  the 
quantity  of  sizes  48  and  56  red  seedless 
grapefruit  that  may  be  shipped  by  each 
handler  by  multiplying  the  handler's 
calculated  average  week  shipments  of 
such  grapefrmt  by  the  percentage 
estabUshed  by  regulation  for  red 
seedless  grapefruit  for  that  week. 

(c)  The  committee  shall  notify  each 
handler  of  the  quantity  of  size  48  and  56 
red  seedless  grapefruit  such  handler 
may  handle  during  a  particular  week. 

(d)  During  any  regulation  week  for 
which  the  Secretary  has  fixed  the 
percentage  of  sizes  48  and  56  red 
seedless  grapefruit,  any  person  who  has 
received  an  allotment  may  handle,  in 
addition  to  their  total  allotment 
available,  an  amount  of  size  48  and  56 
red  seedless  grapefruit  up  to  10  percent 
greater  than  their  allotment.  The 
quantity  of  the  overshipment  shall  be 
deducted  from  the  handler's  allotment 
for  the  following  week.  Overshipments 
will  not  be  allowed  during  week  11.  If 
the  handler  fails  to  use  his  or  her  entire 
allotment,  the  undershipment  is  not 
carried  forward  to  the  following  week. 

(e)  Any  handler  may  transfer  or  loan 
any  or  all  of  their  shipping  allotment 
{excluding  the  overshipment  allowance) 
of  size  48  and  56  red  seedless  grapefruit 
to  any  other  handler.  Each  handler  party 
to  such  transfer  or  loan  shall  promptly 
notify  the  committee  so  the  proper 
adjustment  of  records  may  be  made.  In 
each  case,  the  committee  shall  confirm 
in  writing  all  such  transactions,  prior  to 


the  following  week,  to  the  handlers 
involved.  The  committee  may  act  on 
behalf  of  handlers  wanting  to  arrange 
allotment  locms  or  participate  in  the 
tl'knsfer  of  allotments. 

Dated:  August  22, 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-21960  Filed  8-27-96;  8:45  am] 

BILLIMO  COOE  341»-«2-P 


7  CFR  Part  998 

[Docket  No.  FV9e-998-3  PR]] 

Do m est) cany  f^'-'Ouced  Peanuts 
Handie<i  Dy  c^ersonc  Subject  to  Peanut 
Marxet<"q  Aqree'-se'^t  No.  146; 
Changes  in  terms  and  Conditions  of 
Indemnification 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposal  invites 
comments  on  modifying,  for  1996  and 
subsequent  crop  peanuts,  the 
indemnification  program  for  signatory 
handlers  imder  Peanut  Marketing 
Agreement  No.  146  (Agreement).  The 
proposed  rule  would  reduce 
indemnification  payment  coverage  to 
certain  costs  involved  with  appeal  and 
product  claims.  This  would  reduce  the 
Peanut  Administrative  Committee's 
(Committee's)  indemnification 
payments  for  losses  incurred  by 
signatory  handlers  in  not  being  able  to 
ship  unwholesome  peanuts  for  edible 
purposes  from  a  ceiling  of  $7  million  for 
each  of  the  last  two  years,  to  about 
$2300.000.  With  the  proposed  reduction 
in  indemnification  claim  payments,  the 
Committee  will  have  adequate  funds  in 
its  indemnification  reserve  to  cover 
costs.  No  handler  assessments  for 
indemnification  would  be  necessary. 
This  would  reduce  signatory  handlers' 
costs,  enabling  them  to  be  more 
competitive  with  non-signatory 
handlers,  and  importers.  The  changes 
were  recommended  by  the  Committee, 
the  administrative  agency  which 
oversees  the  quahty  assurance  program 
under  the  Agreement. 
DATES:  Comments  must  be  received  by 
September  12, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
Fax:  (202)  720-5698.  All  comments 
should  reference  the  docket  number,  the 
date,  and  page  niunber  of  this  issue  of 
the  Federal  Register  and  will  be  made 


available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Wendland,  Marketing  Specialist, 
Marketing  Order  .Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P  O  Box  96456,  room 
2523-S,  Washington.  DC.  20090-6456; 
telephone;  (202)  720-2170.  or  Fax:  (202) 
720-5698:  or  William  G.  Pimental, 
Marketing  Specialist,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  .\MS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  Florida 
33883-2276;  telephone:  (941)  229-4770, 
or  Fax:  (941)  299-5169.  Small 
businesses  may  request  information  on 
compliance  with  this  proposed 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-5698 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Peanut 
Marketing  Agreement  No.  146  (7  CFR 
part  998).  The,program  regulates  the 
quality  of  domestically  produced 
peanuts  handled  by  Agreement  signers. 
The  Agreement  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  U.S.  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
apply  to  1996  (beginning  July  1,  1996) 
and  subsequent  crop  year  peanuts.  This 
proposal  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  agreements  and  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
ovra  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

About  32  signatory  peanut  handlers 
are  subject  to  regulation  under  the 
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Agreement.  There  are  about  47,000 
peanut  producerr  in  the  16-State 
production  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  Although 
approximately  25  percent  of  the 
signatory  handlers  may  be  classified  as 
small  entities,  they  are  seed  shellers 
who  ship  almost  no  peanuts  to  human 
consumption  outlets.  This  proposal 
would  have  virtually  no  effect  on  them. 
A  majority  of  the  producers  may  be 
classified  as  small  entities.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  impact  of 
this  proposed  rule  on  small  businesses. 

Domestic  peanut  production  in  1995 
was  1.76  million  tons,  with  a  farm  value 
of  $1  billion. 

The  objective  of  the  Agreement  is  to 
ensure  that  only  high  quality  and 
wholesome  peanuts  enter  human 
consumption  markets  in  the  United 
States.  About  70  percent  of  domestic 
handlers,  handling  approximately  95 
percent  of  the  crop,  have  signed  the 
Agreement. 

Under  the  regulations,  farmers  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  milled  peanuts  must  be 
sampled  and  tested  and  those  certified 
"positive"  as  to  aflatoxin  must  be 
diverted  to  non-edible  uses.  Handlers  of 
such  peanuts  currently  may  be  eligible 
to  receive  indemnification  payments  for 
losses  incurred  in  not  being  able  to  ship 
the  peanuts  for  edible  uses.  Costs  to 
administer  the  Agreement  and  make 
indemnification  payments  are  paid  by 
assessments  levied  on  signatory 
handlers. 

The  Committee,  which  is  composed  of 
producers  and  handlers  of  peanuts, 
meets  at  least  armually  to  review  the 
Agreement's  rules  and  regulations, 
which  are  effective  on  a  continuous 
basis  fit)m  one  year  to  the  next. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  Committee 
recommendations  and  justifications,  as 
well  as  information  from  other  sources, 
to  determine  whether  modification  of 
the  Agreement  regulations  would  tend 
to  effectuate  the  declared  poUcy  of  the 
Act. 

The  Committee  believes  that  the 
domestic  peanut  industry  is  undergoing 
a  period  of  great  change.  The  Committee 
endorses  the  findings  in  a  recent  study 
entitled  "United  States  Peanut  Industry 
Revitahzation  Project"  developed  by  the 


National  Peanut  Council  and  the 
Department's  Agricultural  Research 
Service.  According  to  the  study,  since 
1991,  the  U.S.  peanut  industry  has  been 
in  a  period  of  dramatic  ecbnomic 
decline  because  of  (1)  decreasing 
consumption  of  peanuts  and  peanut 
products,  (2)  decreasing  U.S.  peanut 
production  and  increasing  production 
costs,  and  (3)  increasing  imports  of 
peanuts  and  peanut  products. 

The  study  shows  that  peanut  per 
capita  consumption  has  steadily 
decUned;  between  1991  and  1994,  a 
total  of  11  percent.  Harvested  acres  of 
peanuts  in  the  U.S.  have  decUned  25 
percent  between  1991  and  1995. 
Production  has  fluctuated  downward, 
with  1995  production  30  percent  below 
that  of  1991.  Farm  value  of  peanut 
production  has  dropped  29  percent  in 
the  same  period.  Fanner  production 
costs  and  revenue  are  projected  to  be 
equal  by  the  year  2000,  as  are  handler 
costs  and  revenue,  which  would  leave 
no  profit. 

All  of  these  factors  combine  to  show 
that  the  domestic  peanut  industry  is  in 
decline  and  that  the  outlook  is  not 
expected  to  improve  without  affirmative 
actions  taken  by  the  industry.  The 
Committee  has  been  meeting  for  the  past 
two  years  to  develop  major 
improvements  and  cut  costs  to  its 
program  and  to  the  signatory  handlers 
by  streamlining  handling  procedures 
and  making  them  consistent  with 
current  industry  economies  and 
technological  developments. 

Over  the  last  several  years,  the 
Committee  has  been  reducing  the 
indemnification  benefits.  This  reduction 
has  made  indemnification  of  failing 
peanuts  a  less  viable  economic  option 
and  has  put  more  responsibiUty  on  each 
handler  to  decide  whether  it  is 
economical  to  recondition  a  faiUng  lot. 
Peanut  processing  machinery  has 
improved  through  technological 
advances  to  the  point  that  virtually  any 
lot  of  peanuts,  regardless  of  original 
(incoming)  quality,  can  now  be  shelled, 
remilled  and/or  blanched  (processed)  to 
meet  outgoing  quaUty  requirements 
established  under  the  Agreement.  The 
Committee  concluded  that  handlers 
should  bear  more  responsibility  for 
reconditioning  their  own  peanuts  and  in 
shipping  quality  peanuts  to  their 
customers,  and  that  Committee  and 
handler  indemnification  costs  should  be 
reduced. 

The  Committee  met  on  May  23,  1996, 
and  recommended  a  substantial 
reduction  in  indemnification  coverage 
to  reduce  costs.  Signatory  handlers  have 
indicated  they  would  rather  have  the 
Committee  eliminate  the 
indemnification  assessment  currently 
collected  from  them  than  continue  the 


current  indemnification  coverage.  The 
Committee's  indemnification  pavTnents  . 
for  handler  losses  would  decline  from  a 
record  high  net  loss  of  $21.6  million  for 
crop  year  1990,  and  ceilings  of  $9 
milhon  for  crop  years  1991-1993  and  $7 
miUion  for  each  of  the  last  two  years,  to 
approximately  $300,000.  This  would 
reduce  signatory  handlers'  costs, 
enabUng  them  to  be  more  competitive 
with  non-signatory  peanut  handlers, 
and  importers. 

The  Committee  currently  pwys  claims 
based  on  the  initial  sampling  of  any 
peanut  lot  failing  to  meet  aflatoxin 
requirements  for  human  consumption 
before  the  peanuts  are  shipped  from  the 
handler's  plant  to  the  buyer,  product 
and  appeals  claims.  Payments  are  made 
for  blanching  fees  and/or  remilling  fees, 
freight  charges  for  moving  the  peanuts 
from  one  production  area  to  another  for 
marketing,  and  for  losses  for  the  rejected 
peanuts. 

Under  the  modified  program,  on  an 
"appeal  claim"  the  Committee  would 
pay  only  for  freight  costs  from  the 
handler's  plant  to  the  manufacturer  and 
return  from  manufacturer  to  the 
destination  requested  by  the  handler 
(handler's  plant,  blancher,  or  remiller). 
"Appeal  claims"  involve  lots  of 
peanuts,  which  had  been  certified  as 
meeting  all  quaUty  requirements,  prior 
to  shipment,  and  then  rejected  by  the 
buyer  on  the  basis  of  appeal  aflatoxin 
test  results.  The  deadline  for  filing 
"appeal"  indemnification  claims  with 
the  Committee  would  remain  November 
1  following  the  end  of  the  crop  year. 
The  Committee  recommended  that 
"product  claims"  continue  to  be 
handled  as  they  have  been  in  the  past. 
That  is,  claims  may  be  filed  by  any 
handler  sustaining  a  loss  as  a  result  of 
a  buyer  withholding  from  human 
consumption  a  portion  or  all  of  the 
product  made  from  a  lot  of  peanuts 
which  has  been  determined  to  be 
unwholesome  due  to  aflatoxin.  The 
Committee  would  indemnify  the 
amount  of  the  raw  peanuts  in  the 
product  at  $0.35  per  pound.  The 
product  is  destroyed  under  the 
supervision  of  USDA's  Processed 
Products  Branch  inspectors  and  the 
Committee  pays  these  charges.  The 
deadline  for  filing  "product  claims" 
remains  November  1  of  the  second  year  • 
following  the  year  in  which  the  peanuts 
were  produced. 

An  estimated  $2.0  to  $2.5  million 
indemnification  reserve  (after  all  1995 
crop  claims  are  paid)  should  be 
available  to  cover  claims  under  the 
proposed  program.  With  armual  costs 
under  the  proposed  program  estimated 
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at  $200,000  to  $300,000,  there  is  enough 

money  in  reserves  to  cover  claims  for 
about  10  crop  years.  Thus,  handlers 
would  not  be  required  to  pay 
indemnification  assessments  during  that 
period.  Indemnification  assessments 
during  the  1994  and  1995  crop  years 
totalled  approximately  $3.4  million  and 
$1.3  million  (to  date),  respectively. 

If  the  Committee  had  recommended 
maintaining  the  current  coverage  at  the 
57,000.000  ceiling,  an  indemnification 
assessment  rate  of  about  $4.00  per  ton 
on  the  1996  crop  would  have  been 
necessary  to  finance  the  program.  All 
signatory  handlers,  both  large  and  small, 
would  benefit  from  the  substantially 
lower  costs  associated  with  the 
elimination  of  annual  indemnification 
assessment  obligations.  This  would 
enable  handlers  to  be  more  competitive 
with  non-signatory  handlers  and 
importers.  Handlers  who  believe  they 
may  be  adversely  impacted  by  aflatoxin 
can  obtain  private  insurance  coverage 
against  such  losses. 

Therefore,  the  AMS  has  determined 
that  this  proposed  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  proposed 
rule  on  small  businesses. 

To  implement  the  reduced 
indemnification  coverage,  substantive 
changes  to  §  998.300  Terms  and 
conditions  of  indemnification  are 
necessary.  As  a  consequence,  §  998.300 
has  been  completely  revised  and 
reorganized,  and  is  set  forth  below  in  its 
entirety.  Handler  application  and 
Committee  payment  procedures  for 
appeal  and  product  claims  remain  the 
same. 

The  proposed  changes  to  the  signer 
indemnification  program  should  be  in 
effect  as  close  to  the  beginning  of  the 
crop  year  as  possible.  The  crop  year 
began  July  1,  1996.  This  leaves  a  very 
short  time  period  in  which  to  receive 
industry  comments  and  evaluate  the 
recommendations  prior  to  issuing  a  final 
rule.  Thus,  a  15-day  (rather  than  a  30- 
day)  comment  period  is  provided  to 
allow  interested  persons  to  respond  to 
this  proposal.  All  written  comments 
timely  received  vnW.  be  considered 
before  a  final  determination  is  made  in 
this  matter. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  any  information  collection 
requirements  that  may  be  contained  in 
this  proposal  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  No.  0581-0067.  This 
proposal  would  likely  resuU  in  less 


reports  having  to  be  filed,  particularly 
because  there  would  Ukely  be  less 
indemnification  claims  filed  under  the 
reduced  program  coverage. 

The  Committee  also  recommended 
numerous  relaxations  to  the 
Agreement's  incoming  and  outgoing 
quality  regulations  for  1996  and 
subsequent  crop  peanuts,  which  are 
being  proposed  in  a  separate  rulemaking 
action. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  998  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 

Authmity:  7  U.S.C.  601-674. 

PART  998_MflRKETlNG  AGREEMENT 

REGULATING  THE  QUALIJV  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

2.  Section  998.300  is  revised  to  read 
as  follows: 

SM8.300    Terms  and  conditions  of 
IndMinltlcation  for  1996  and  subsequent 
crop  peanuts. 

(a)  For  the  purpose  of  paying 
indemnities  on  a  uniform  basis  pursuant 
to  §998.36  of  the  peanut  marketing 
agreement,  each  handler  shall  promptly 
notify  or  arrange  for  the  buyer  to  notify 
the  Manager,  Peanut  Administrative 
Committee,  of  any  lot  of  cleaned  inshell 
or  shelled  peanuts,  milled  into  one  of 
the  categories  Usted  in  paragraph  (a)  of 
the  Outgoing  quality  regulation  [7  CFR 
998.200)  or  paragraph  (j)  of  this  section, 
on  which  the  buyer,  including  the  user 
division  of  a  handler,  has  withheld 
usage  due  to  a  finding  as  to  aflatoxin 
content  as  shown  by  the  results  of 
further  chemical  assay,  after  shipment. 

(b)  To  be  eligible  for  indemnification, 
such  a  lot  of  peanuts  shall  have  been 
inspected  and  certified  as  meeting  the 
quality  requirements  for  Indemnifiable 
Grades  as  specified  in  paragraph  (a)  of 
the  Outgoing  quality  regulation  (7  CFR 
998.200),  shall  have  met  all  other 
applicable  regxUations  issued  pursuant 
thereto,  including  the  pretesting 
requirements  in  paragraphs  (a)  and  (c)  of 
the  Outgoing  quality  regulation  and  the 
lot  identification  shall  have  been 
maintained.  If  the  Committee  concludes, 
based  on  further  assays,  that  the  lot  is 

so  high  in  aflatoxin  that  it  should  be 
handled  pursuant  to  this  section  and 
such  is  concurred  in  by  the  Agricultural 
Marketing  Service,  the  lot  shall  be 
accepted  for  indemnification. 


(c)  The  indemnification  payment  shall 
be  transportation  expenses  (excluding 
demurrage,  loading  and  unloading 
charges,  custom  fees,  border  re-entry 
fees,  etc.)  from  the  handler's  plant  or 
storage  to  the  point  within  the 
Continental  United  States  or  Canada 
where  the  rejection  occurred  and  from 
such  point  to  a  delivery  point  specified 
by  the  Committee  if  the  lot  is  found  by 
the  Committee  to  be  unwholesome  as  to 
aflatoxin  after  such  lot  had  been 
certified  negative  as  to  aflatoxin  prior  to 
being  shipped  or  othervkise  disposed  of 
for  human  consumption  by  the  handler 
pursuant  to  requirements  of  the 
Outgoing  quality  reauiation  (7  CFR 
998.200). 

(d)  Claims  for  indemnification  may  be 
filed  by  any  handler  sustaining  a  loss  as 
a  result  of  a  buyer  withholding  from 
human  consumption  a  portion  or  all  of 
the  product  made  from  a  lot  of  peanuts 
which  has  been  determined  to  be 
unwholesome  due  to  aflatoxin.  The 
Committee  shall  pay  such  claims  as  it 
determines  to  be  valid,  to  (he  extent  of 
the  equivalent  indemnification  value 
applicable  to  the  peanuts  used  in  the 
product  so  withheld.  On  products 
manufactured  from  edible  quality  grades 
of  peanuts,  such  claims  may  be  filed 
with  the  committee  no  later  than 
November  1  of  the  second  year 
following  the  year  in  which  the  peanuts 
were  produced. 

(e)  Notice  of  claims  for 
indemnification  on  peanuts  of  the 
current  crop  year  shall  be  received  by 
the  Committee  (by  meiil  or  legible 
facsimile)  no  later  than  the  close  of  the 
business  day  on  November  1,  following 
the  end  of  the  crop  year.  For  the 
purpose  of  this  paragraph,  "notice" 
shall  be  defined  as  the  covering 
(executed  and  signed)  Form  PAC-5, 
accompanied  by  a  copy  of  the 
appUcable  valid  grade  inspection 
certificate  and  the  lab  certificate 
showing  the  aflatoxin  assay  results 
which  caused  the  request  for  rejection. 

(f)  Each  handler  shall  include, 
directly  or  by  reference,  in  the  handler's 
sales  contract,  the  following  provisions: 

(1)  Buyer  shall  give  the  Peanut 
Administrative  Committee  (Committee) 
office  notice  of  any  request  made  to  the 
Federal  or  Federal-State  Inspection 
Service  for  an  "appeal"  inspection  for 
aflatoxin.  Results  of  the  "appeal" 
inspection  will  be  reported  by  the 
Federal  or  Federal-State  Inspection 
Service  or  other  designated  lab  to 
Committee  management.  If  the 
Committee  management  determines  that 
the  test  results  of  the  "appeal"  sample 
show  the  lot  to  be  high  in  aflatoxin, 
Committee  management  shall  inform 
the  buyer  and  handler  of  the  results.  In 
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this  case,  the  buyer  may  apply  to  reject 
the  lot  and  return  it  to  the  handler  by 
filing  a  rejection  letter  with  Committee 
management.  Upon  a  determination  of 
the  Committee,  confirmed  by  the 
Agricultural  Marketing  Service, 
authorizing  rejection,  such  peanuts,  and 
title  thereto,  if  passed  to  the  buyer,  shall 
be  returned  to  the  seller.  Buyer  must 
return  the  rejected  lot  to  the  seller 
within  45  days  of  the  date  on  which 
Committee  management  informs  buyer 
of  the  "appeal"  sample  test  results, 
otherwise  the  buyer  agrees  that  he/she 
forfeits  the  right  to  reject  the  lot  and 
return  it  to  the  seller. 

(2)  Seller  shall,  prior  to  shipment  of 
a  lot  of  shelled  p>eanuts  covered  by  this 
sales  contract,  cause  appropriate 
samples  to  be  drawn  by  the  Federal  or 
Federal-State  Inspection  Service  from 
such  lot,  shall  cause  the  sample(s}  to  be 
sent  to  a  USDA  laboratory  or  if 
designated  by  the  buyer,  a  laboratory 
listed  on  the  most  recent  Committee  list 
of  approved  laboratories  to  conduct 
such  assay,  for  an  aflatoxin  assay  and 
cause  the  laboratory,  if  other  thain  the 
buyer's  to  send  one  copy  of  the  results 
of  the  assay  to  the  buyer.  A  portion  of 
the  costs  of  aflatoxin  sampling  and 
testing,  as  provided  in  §  998.200(c)(3), 
shall  be  for  the  account  of  the  buyer  find 
the  buyer  agrees  to  pay  such  costs. 

(g)  Any  handler  who  fails  to  include 
such  provisions  in  his/her  sales  contract 
shall  be  ineUgible  for  indemnification 
payments  with  respect  to  any  claim 
filed  with  the  Committee  on  current 
crop  year  peanuts  covered  by  the  sales 
contract. 

(h)(1)  Any  handler  who  fails  to 
conform  to  the  requirements  of 
paragraph  (g)  of  the  Incoming  quality 
regulation  (7  CFR  998.200)  shall  be 
ineligible  for  any  indemnification 
payments  until  such  condition  or 
conditions  are  corrected  to  the 
satisfaction  of  the  Committee. 

(2)  Any  handler  who  fkils  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  or  (h)(2)  of  the  Outgoing  quality 
regulation  [7  CFR  998.200)  shall  be 
ineligible  for  any  indemnification 
payments  until  such  non-compliance  is 
corrected  to  the  satisfaction  of  the 
Conmiittee. 

(i)  Any  handler  who  fails  to  cause 
positive  lot  identification  on  any  lot  of 
peanuts  to  accurately  reflect  the  crop 
year  in  which  such  peanuts  were 
produced,  pursuant  to  paragraph  (d)  of 
the  Outgoing  quality  regulation  (7  CTR 
998.200),  shall  be  ineligible  for  any 
indemnification  payments  until  such 
non-comphance  is  corrected  to  the 
satisfaction  of  the  Committee. 

(j)  Categories  of  cleaned  inshell 
peanuts  eligible  for  indemnification  are 
as  follows: 


(1)  Cleaned  inshell  peanuts  > 
(i)  U.S.  Jumbos 
(ii)  U.S.  Fancy  Handpicks 
(iii)  Valencia-Roasting  Stock  2 
(k)  The  indemnification  value  for 

peanuts  indemnified  shall  be  35  cents 

per  pound. 

Dated:  August  22, 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-21959  Filed  6-27-96;  8:45  am] 

BILUNO  CODC  3410-02-M 


Rural  Utilities  Service 

7  CFR  Part  1755 

RUS  Stanaara  for  Acceptance  Tests 
and  Measurements  of 
Telecommunications  Plant 

agency:  Rural  UtiUties  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  amend  its  regulations 
on  Telecommunications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction,  bv  rescinding  RUS 
Bulletin  345-63,  RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telephone  Plant,  PC-4,  and  codifying 
the  revised  RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telecommunications  Plant  in  the  Code 
of  Federal  Regulations.  The  revised 
standard:  Updates  the  acceptance  tests 
and  measurements  for  copper  conductor 
telecommunications  plant;  includes  a 
section  on  acceptance  tests  and 
measurements  for  fiber  optic  cable 
plant;  includes  a  section  on  acceptance 
tests  and  measurements  for  voiceband 
data  transmission;  and  includes  a  shield 
or  armor  ground  resistance  test  to 
determine  outer  jacket  cable  damage. 
DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  RUS 
or  postmarked  no  later  than  October  28. 
1996 

ADDRESSES:  Comments  should  be 
mailed  to  Orren  E.  Cameron  III,  Director, 
Telecommunications  Standards 
Division.  Rural  Utilities  Service,  room 
2835,  STOP  1598,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 


'  Eligible  lots  of  cleaned  inshell  peanuts  which 
are  found,  after  shipment,  to  contain  excessive 
aflatoxin,  may  be  rejected  to  the  handler. 
Transportation  expenses  (excluding  demurrage, 
loading  and  unloading  charges,  custom  fees,  border 
reentry  fees,  etc.)  from  the  handler's  plant  or  storage 
to  the  point  within  the  Continental  United  States 
or  Canada  where  the  rejection  occurred  and  from 
such  point  to  a  delivery  point  specified  by  the 
Committee  shall  be  the  extent  of  the 
indemnification  pajinent. 

2  Inshell  peanuts  with  not  more  than  25  pertxnt 
having  shells  damaged  by  discoloration,  which  are 
crackeid  or  broken,  or  both. 


DC  20250-1598.  RUS  requests  an 
original  and  three  copies  of  all 
comments  (7  CFR  part  1700).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
2835,  South  Building,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250- 
1598,  between  8:00  a.m.  and  4:00  p.m. 
(7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  I.  Harper,  Jr.,  Chief,  Outside 
Plant  Branch.  Telecommunications 
Standards  Division,  Rural  Utilities 
Service,  room  2844,  STOP  1598,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1598,  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORM* -^(ON; 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
apphcable  standards  provided  in 
section  3  of  that  Executive  Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.). 
This  proposed  rule  involves  standards 
and  specifications,  which  may  increase 
the  direct  short-term  costs  to  RUS 
borrowers.  However,  the  long-term 
direct  economic  costs  are  reduced 
through  greater  durability  and  lower 
maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  the  proposed 
rule  were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended)  under  control  nimiber  0572- 
0059. 

Send  questions  or  comments 
regarding  this  burden  or  any  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Support  and 
Regulatory  Analysis,  Rural  UtiUties 
Service,  U.S.  Department  of  Agriculture, 
STOP  1522.  Washington,  DC  20250- 
1522.  FAX:  (202)  720-^120. 
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National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq]  Therefore. 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees;  and  No. 
10.852,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  fitim 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  rule 
titled  Department  Programs  and 
Activities  Excluded  ft"om  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  fi-om  coverage  under  this  Order. 

Background 

RUS  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  RUS 
financing.  RUS  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  RUS 
Loan  Funds.  RUS  proposes  to  rescind 
BuUeUn  345-63,  "RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telephone  Plant,  PC-4,"  and  to  codify 
this  standard  at  7  CFR  1755.400  through 
7  CFR  1755.407.  RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telecommunications  Plant. 

This  standard  is  used  to  determine  the 
acceptability  of  installed 
telecommunications  plant.  The  current 
standard  with  regard  to  copper  cable 
plant  acceptance  tests  and 
measurements  has  become  outdated  as  a 
result  of  technological  advancements 
made  in  copper  cable  plant  acceptance 
test  methods  during  the  past  fourteen 
years.  Therefore  to  assure  RUS 
borrowers  that  their  installed  copper 


cable  plant  is  of  the  highest  quality,  the 
revised  standard  will  update  acceptance 
test  and  measurement  methods  for 
copper  cable  plant. 

There  is  currently  a  need  to  include 
into  the  standard  a  section  dealing  with 
standardized  test  methods  and 
measurements  for  installed  fiber  optic 
cable  plant.  Presently  acceptance  test 
methods  and  measurements  for  fiber 
optic  cable  plant  are  developed  by  each 
consulting  engineer  resulting  in  a 
variety  of  test  methods  and 
measurements  which  in  turn  results  in 
higher  construction  costs  to  RUS 
borrowers.  By  providing  standardized 
acceptance  test  methods  and 
measurements  for  fiber  optic  cable 
plant.  RUS  will  be  assisting  its 
borrowers  by  decreasing  their 
construction  costs  for  fiber  optic  cable 
installation. 

There  is  currently  a  need  to  include 
into  the  standard  a  section  dealing  with 
standardized  test  methods  and 
measurements  for  voiceband  data 
transmission.  Because  RUS  borrowers 
are  increasing  their  usage  of  modems  to 
transmit  data  over  telecommunications 
transmission  facilities,  standardized  test 
methods  and  measurements  are  needed 
to  ensure  that  the  transmission  facilities 
are  acceptable  for  data  transmission. 

There  is  presently  a  need  to  include 
into  the  current  standard  a  standardized 
shield  or  armor  ground  resistance  test 
method  and  a  minimum  requirement  to 
determine  when  the  outer  cable  jacket  is 
damaged  as  a  result  of  the  installation 
procedures.  This  standard  test  method 
and  minimum  requirement  will  result  in 
cost  savings  to  RUS  borrowers  because 
the  variety  of  test  methods  and 
minimum  requirements  presently  being 
used  by  consulting  engineers  and 
contractors  will  be  eliminated. 

This  action  establishes  RUS 
standardized  acceptance  test  methods 
and  measiu^ments  to  determine 
acceptability  of  installed 
telecommimications  plant.  These 
standardized  acceptance  test  methods 
and  measurements  will  afford  RUS 
telephone  borrowers  an  economical  and 
efficient  means  of  reducing  their 
construction  costs. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs-communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  Telephone. 

For  the  reasons  set  out  in  the 
preamble.  RUS  proposes  to  amend 
chapter  XVII  of  title  7  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority;  7  U.S.C.  901  etseq..  1921  et 
seq..  6941  et  seq. 

§1755.97    [Amended] 

2.  Section  1 755.97  is  amended  by 
removing  the  entry  RUS  Bulletin  345-63 
from  the  table. 

3.  Section  1755.98  is  amended  by 
adding  the  entry  1755.400  through 
1755.407  to  the  table  in  numerical  order 
to  read  as  follows: 

§  1 755.98     List  of  telephone  standards  and 
specifications  included  in  other  7  CFR 
parts 


Section 

Issue 
date 

Title 

1755.400 

•               • 

[Effec- 

.RUS Standard 

through 

tive 

for  Accept- 

1755.407. 

date 

ance  Tests 

of 

and  Measure- 

final 

ments  of 

rule.]. 

Telecommunt- 

• 

•               • 

cations  Plant. 

*                 • 

4.  Sections  1755.400  through 
1755.407  are  added  to  read  as  follows: 

§  1755.400    RUS  Standard  for  acceptance 
tests  and  measurements  of 
telecommunications  plant 

Sections  1755.400  through  1755.407 
cover  the  requirements  for  acceptance 
tests  and  measurements  on  installed 
copper  and  fiber  optic 
telecommunications  plant  and 
equipment. 

§1755.401     Scope. 

(a)  Acceptance  tests  outlined  in 
§§  1755.400  through  1755.407  are 
applicable  to  plant  constructed  by 
contract  or  force  account.  This  testing 
standard  provides  for  the  following: 

(1)  Specific  types  of  tests  or 
measurements  for  the  different  types  of 
telecommunications  plant  and 
equipment; 

(2)  The  method  of  measurement  and 
types  of  measuring  equipment; 

(3)  The  expected  results  and 
tolerances  permitted  to  meet  the 
acceptable  standards  and  objectives; 

(4)  Suggested  formats  for  recording 
the  results  of  the  measurements  and 
tests;  and 

(5)  Some  probable  causes  of 
nonconformance  and  methods  for 
corrective  action,  where  possible. 
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fb)  .Mtemat;ve  methods  of 
measurements  that  provide  suitable 
alternative  results  shall  be  permitted 
With  the  concurrence  of  the  Rural 
Utilities  Ser\ice  (Rl'S] 

(c)  For  the  purpose  of  this  testing 
standard,  a  "measurement"  shall  be 
defined  as  an  evaluation  where 
quantitative  data  is  obtained  (e.g., 
resistance  in  ohms,  structural  return 
loss  m  decibels  {dBj,  etc)  and  a  "'est" 
shall  be  defined  as  an  evaluation  whf  re 
no  quantitative  data  is  obtained  (e.g..  a 
check  mark  indicating  conformance  is 
usuaii\  the  result  of  the  test). 

id)  The  sequence  of  tests  and 
measurenients  described  in  this 
Stan  darn  navt'  r)een  prepared  as  a  guide. 


\  anations  from  the  sequent  e  may  be 
necessary  on  an  ;ndi\.ilua.  application 
basis. 

(e)  There  is  some  overlap  in  the 
methods  of  testing  shown:  also,  the 
extent  of  each  phase  of  testing  may  vary 
on  an  individual  basis.  The  borrower 
shall  determine  the  overall  plan  of 
testing,  the  need  and  extent  of  testing, 
and  the  responsibiUty  for  each  phase  of 
testing. 

§  1755,402     Grounc  resistance 
measurements 

\dj  The  resistance  of  the  central  office 
(CO)  and  the  remote  switching  terminal 
(RST)  groimd  shall  be  measured  before 
and  after  it  has  been  bonded  to  the 
master  ground  bar  (MGB)  where  it  is 


connected  to  the  building  electric 
service  ground. 

(b)  The  grotmd  resistance  of  electronic 
equipment  such  as  span  line  repeaters, 
carrier  terminal  equipment, 
concentrators,  etc.  shall  be  measured. 

(c)  Method  of  measurement.  The 
connection  of  test  equipment  for  the 
ground  resistance  measurement  shall  be 
as  shown  in  Figvu«  1.  Refer  to  RUS 
Bulletin  1751F-802,  "Electrical 
Protection  Groimding  Fundamentals," 
for  a  comprehensive  discussion  of 
groimd  resistance  measurements. 

(d)  Test  equipment.  The  test 
equipment  for  making  this  measurement 
is  <;hrn*'n  in  Fipim  1  as  follows: 


FIGURE  1 

GROUND  RESISTANCE  MEASUREMENT©,® 


Ground  Raaittanc* 
T«t«r<3) 


Ground  ConnocUon 
Boinq  Taotod 


(U  UooMjromont  procodur*  <or  COi.  RST*.  ond  aldctronie  aquipmonl  tnuwinqt  appro«>noWy 

10  ft  by  10  (t  (]  m  by  3m)  or  •moCor  #ioa  b«  o*  tolovc      Tho  minknum  dtotWK* 
bolwoon  th«  CO  ground  (C,)  I 


© 


C.)  boing  tntod  ond  Cj  •  100  rt  (3as  m).     Toko 
rr>«o»ur«m«nti  moving  Pj   »om  50  ft  to  75  ft  (1^.2  m  to  23  m)  ovoy  from  CO  y^wnd 
Cj.     R««ntor>c«  ihouM  nHMy  rio  than  loval  off  ond  ttxn  stort  rWng  ogoin.     Ttw 
vskio  to  racord  for  CO  ground  romtono  i>  ttx  «oki«  shoro  It  lovOs  off  ■Mcft  um^ly 
•nould  occur  with  P2  ot  62  X  of  ttw  dntonc*  botaoan  tha  CO  graur\d  «>d  Cj. 


2.)  Uaoauramant  procadura  for  COs,  RSTs.  ond  atactronic  aqulpmant  ftoutkigi  lorgar  thvi 
10  ft  by  10  ft  (3  m  by  3  m)  itiol  ba  in  occordonca  with  tha  last  aquipmant 

monufocturer'i  ratructions. 


® 


i.)      .^  :  >    '••saorcfi-Vtoroground.  Canarol  Rodio-liJaggar  Bridga, 
*s>oc  0  «  Rataorch-Uagotim  Matar  or  aquimant. 


BtLUNG  coot  MW-lt-C 

(e)  Applicable  results.  (1)  For  the  CO 
and  RST,  the  resistance  after  the  bond 
has  been  made  to  the  MGB  electric 
service  groimd  shall  not  exceed  5  ohms. 
Where  the  measured  groimd  resistance 
exceeds  5  ohms,  the  borrower  shall 
determine  what  additional  grounding,  if 
anv,  shall  be  provided. 

(2)  For  electronic  equipment,  the 
groimd  resistance  shall  not  exceed  25 
ohms  Where  the  measured  ground 
resistance  exceeds  25  ohms,  the 
borrower  shall  determine  what 


additional  grounding,  if  any,  shall  be 
provided. 

(3)  When  ground  resistance 
measurements  exceed  the  ground 
resistance  requirements  of  paragraphs 
(e)(1)  and  (e)(2)  of  this  section,  refer  to 
RUS  Bulletin  1751F-802,  "Electrical 
Protection  Grounding  Fundamentals," 
for  suggested  methods  of  reducing  the 
groimd  resistance. 

(f)  Data  record.  Results  of  the  CO  and 
RST  ground  resistance  measurements 
shall  be  recorded.  A  suggested  format 


similar  to  Format  I,  Outside  Plant 
Acceptance  Tests — Subscriber  Loops,  in 
§  1755.407  or  a  format  specified  in  the 
applicable  construction  contract  may  be 
used.  Results  of  the  electronic 
equipment  ground  resistance 
measurements  shall  be  recorded.  A 
suggested  format  similar  to  Format  11, 
Outside  Plant  Acceptance  Tests — Tnmk 
Circuits,  in  §  1755.407  or  a  format 
specified  in  the  applicable  construction 
contract  may  be  used.  Data  showing 
approximate  moisture  content  of  the  soil 
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at  thf>  time  of  measurement,  the 
•fmpera'ure,  the  type  of  soil  and  a 
iescriptun  of  the  test  equipment  used 
sh.iii  rtlsn  ')p  included. 

ig;  t'rohariif  causes  for 
nonconformance.  Refer  to  RUS  Bulletin 
1751F-802,    Electrical  Protection 
Grounding  Fundamentals,"  and 
Telecommunications  Engineering  and 
Construction  Manual  (TE&CM)  Section 
810,  'Electrical  Protection  of  Electronic 
\naIot;  anci  Digital  Central  Office 
Hqvi'.prr.ent      ::jr  possible  causes  of 
nonconformance  and  suggested  methods 
for  corret:!ive  action 

§  1755.403    Copper  cable 
telacommunlcations  plant  measuremer!ts 

(aj  Shield  or  shield/armor  continuity. 
(1)  Tests  and  measurements  shall  be 
made  to  ensure  that  cable  shields  or 
shield/armors  are  electrically 
continuous.  There  are  two  areas  of 
concern.  The  first  is  shield  or  shield/ 


armor  bonding  within  a  pedestal  or 
sphce  and  the  second  is  shield  or 
shield/ armor  continuity  between 
pedestals  or  splices. 

(2)  Measurement  techniques  outlined 
here  for  verification  of  shield  or  shield/ 
armor  continuity  are  apphcable  to 
buried  cable  plaint.  Measurements  of 
shield  continuity  between  splices  in 
aerial  cable  plant  should  be  made  prior 
to  completion  of  splicing.  Conclusive 
results  cannot  be  obtained  on  aerial 
plant  after  all  bonds  have  been 
completed  to  the  supporting  strand, 
multigrounded  neutral,  etc. 

(3)  Method  of  measurement,  (i)  The 
shield  or  shield/armor  resistance 
measurements  shall  be  made  between 
pedestals  or  splices  using  either  a 
Wheatstone  bridge  or  a  volt-ohm  meter. 
For  loaded  plant,  measurements  shall  be 
made  on  cable  lengths  that  do  not 
exceed  one  load  section.  For  nonloaded 


plant,  measurements  shall  be  made  on 
cable  lengths  that  do  not  exceed  5.000 
feet  (ft)  (1,524  meters  (mj).  .A.11  bonding 
wires  shall  be  removed  from  the 

bonding  lugs  at  the  far  end  of  the  cable 
section  to  be  measured.  The  step-bv-step 
measurement  procedure  shah  t)e  as 
shown  m  Figure  2 

(ii)  Cable  shield  or  shieid/  armor 
continuity  with;.i  pedestals  or  spUces 
shall  be  measured  with  a  cable  shield 
splice  continuity  test  set.  The  step-by-  . 
step  measurement  procedure  outhned  in 
the  manufacturer's  operating 
instructions  for  the  specific  test 
equipment  being  used  shall  be  followed. 

(4J  Test  equipment,  (ij  The  test 
equipment  for  measuring  cable  shield  or 
shield/ armor  resistance  between 
pedestals  or  spUces  is  shown  in  Figure 
2  as  follows: 
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FIGURE  2 

SHIELD  OR  SHIELD/ARMOR  RESISTANCE  MEASUREMENT 


MULTIPLY 
BY 


Short  orxl  connect 
to  0utU  or 
•M«M/armor 


A.  S«t   "Rf;      vAP-u.ic-   Key  to  "RES". 

B.  S«t  "RiAi-CA-HiL"   Sw.ic^   to  •RVW. 
C  S«t  "WT-BA-e*'"   5»i'ci-    'o  "INr. 

D.  Connoct  Poir   to   Tc-Mrois   <|    ond  Xj 
OS  t^awn. 

PROCEDURE        • 

E.  Nui   go(vorameter   i;w  ocefc*^q 
"MULTIP'.  -   3^    ore     DECADf   d'Oi5   of 

bridge.    i>a«   .owes'    *«nsttyi!/    'orge 

F.  IMtlply  "DCCADC*    '^JCiirq    r    o^r^5    by 

"MULTlPt.Y  Bf   'otcto  acioin   volue  of 
th«  Loop  =M.jorci«  (R, ).  Record  this 
volu*. 

MMottton*  BrWg*  (Loads  ft  Northrup    '  4  V  «    ^    •au^olant) 


STEP  7\ 

gmwcs  Oh  ^sL..sa 

A.  Sot  K«>»  ona   S..tcr,ej   ^s    ,    STEP  1. 

A  through  C.   ocov,? 
6.  Connect  Shor**c   -'o.'    arr:   s^,e<d  to 

Torfninois  Xi    and    «^   a»   s^own. 

C.  Nu*  90l»onom«i«'   oj  ir   S~P   1,  E,  obovo. 

0.  Obtoin  nohto  of  Resistance  (R2)  os  in 
STEP  1.   «"    t*cve 


STEP  3 
COMPUTE  THE  SHCLO  OR  SHiaO/ARMOR  RESISTANCE  (Rs) 

Re-B.      3. 


B(LUNQ  COO€  J410-1&-P 

(ii)  A  cable  shield  splice  continuity 
tester  shall  be  used  to  measure  shield  or 
shield/ armor  continuity  within 
pedestals  or  sphces. 


(5)  Applicable  results,  (i)  The  shield 
or  shield/armor  resistance  per  1000  ft 
and  per  kilometer  (km)  for  cable 
diameters  and  types  of  shielding 


materials  are  given  in  Table  1  (English 
Units)  and  Table  2  (Metric  Units), 
respectively,  as  follows: 


Table  i  —Shield  Resistance  @  68  "F  (20  °C)  Cable  Diameters  versus  Shield  Types  (English  Units) 


Outside  diameter  inches  (inctr) 

Nominal  resistance  ohm/l  000  ft 

A 

B 

C 

D 

E 

F 

0.40-O.49  

0.77 

1.54 

1.65 

.    1.96 

2.30 

5.51 

UMI 
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ABl 


-b'- 


RES  S'^NCE  'S'  68  ''F 


wAB.E 

Contint 


AMtTERS  Versus  Shield  Types  (Engush  Units)— 


OutsKJe  Aameter  .acnes  ^.ncr.y 


0.50-0.59 

0.60-0.69 

0.70-0.79 

0.8O-0.89 

0.90-0.99 

1.00-1.09 

1.10-1.19 

1.20-1.29 

1 .30-1 .39 

1 .40-1 .49 

1.50-1.59 

1.60-1.69 

1.70-1.79 

1.80-1.89 

1.90-1.99 

2.00-2.09 

2.10-2.19 

2.20-229 

2.30-2.39 

2.40-2.49 

2-50-2.59 

2.60-2.69 

2.70-2.79 

2.80-2.89 

2.90-2.99 

3.00-3.09 

3.10-3.19 

3-20-3.29 

3  30-3.39 

3  40-3.49  , 

3.50-3.59. 

3.60-3.69 

3.70-3.79 

3  80-3.89  , 

3.90-3.99  , 

4.00-4.99 


Nominal  resistance  ohm/1000  ft 


0.64 
0.51 
0.44 
0.38 
0.36 
0.31 
0.28 
0.26 
0.24 
0.22 
0.21 
0.19 
0.18 
0.17 
0.16 
0.15 
0.15 
0.14 
0.14 
0.13 
0.12 
0.12 
0.11 
Oil 
Oil 
010 
0.10 
O10 
0.09 
O08 
0.09 
0.08 
008 
O08 
0.08 
0.07 


1.28 
1.03 
0.88 
077 
0.69 
062 
0.56 
0.51 
0.48 
044 
0.41 
0.38 
0.37 
0.35 
0.33 
0.31 
029 
028 
027 
025 
024 
023 
022 
022 
022 
021 
020 
020 
019 
018 

oia 

017 
0.17 
016 
016 
015 


Where 

Column  A— 'C  m'   Coooe'  snifd 
ColufTin  B — 5  '^li  C-Dopef  sr>teic 
Column  C — 3  mil  Coatee  AiamiOun' 
Cdumr  D— 7  mil  Alloy  194  shield. 
Cohjmn  E— 6  m«  Alloy  194  and  6  mil  C 
Coi;j.'-nn  F — 5  trtl  Copjser  ClaC  Sta'nies' 


1.37 
1.10 
0A4 

1.63 
1.31 

0.82 
0.74 
0.66 

nnn 

■  «■»■•■■•■■«•«■••» 

OSS 

n.si 

0  47 

0.44 
0  41 

• — 

0  39 

0  37 

n3.«> 

0  33 

0  31 

0  30 

0?fl 

0  27 

n?« 

025 
0  24 

024 
023 
022 
021 

: 

021 
020 

019 



019 

018 
0  18 

- 

017 

017 

016 

1.91 
1.53 
1.31 
1.14 
1.03 
0.92 
084 
077 
0.71 
065 
061 
0.57 
0.54 
051 
0.49 
0.46 
0.43 
0.42 
O40 
038 
0.36 
0.35 
033 
033 
0.32 
031 
029 
0.29 
0.28 
026 
026 
0.25 
0.25 
0.24 
024 
0.22 


and  8  mil  Coated  Aluminum-'6  mil  Coated  Steel  shields. 


Stee' 


■ac  ^ 


an'ess  5;ee 


ac  Alloy  Steel  shields. 


TABLE  2.— Shield  Resistance  @  68°F  (20"'C)  Cable  Diameters  Versus  Shield  Types  (Metric  Units) 


Outside  diamete"^  millimeters  (mm) 


102-12.5 
12.7-15.0 
15.2-17.5 

•'7.8-20.1 
20.3-22.6 
22.9-25.1 
25.4-27.7 
27.9-302 
30.5-328 
33  0-35  3 
35  6-37.8 
38  ■•-iO.4 


■iS  3-5C 
5C  8-53 

55  9-58., 

58  4-6C 


Nominal  resistance  ohm/km 


2.53 
2.10 
1.67 
1.44 
1.25 
1.15 
1.02 
0.92 
0.85 
0.79 
0.72 
0.69 
0.62 
0.59 
0.56 
0.52 
0.49 
0.49 
046 
046 


B 


5.05 
420 
3.38 
2.89 
2.53 
226 
2.03 
1.84 
1.67 
1.57 
1.44 
1.34 
1.25 
121 
1.15 
1.08 
1.02 
0.95 
0.92 
0.89 


5.41 
4.49 
3.61 
3.08 
2.69 
2.43 
2.16 
1.97 
1.80 
1.67 
1.54 
1.44 
1.34 
128 
121 
1.15 
1.08 
1.02 
0.98 
0.95 


6.43 
5.35 
4.30 


7.55 
627 
5.02 
4.30 
3.74 
3.38 
3.02 
2.76 
2.53 
2.33 
2.13 
2.00 
1.87 
1.77 
1.67 
1.61 
1.51 
1.41 
1.38 
1.31 


4.58 
3.67 
3.14 
2.74 
2.47 
220 
2.00 
1.84 
1.70 
1.57 
1.47 
1.37 
1.30 
124 
1.17 
1.10 
1.03 
1.00 
0.97 
0.90 
0.87 
0.83 
0.80 
0.80 
0.77 
0.73 
0.70 
0.70 
0.67 
063 
0.63 
0.60 
0.60 
0.57 
0.57 
0.53 


18.08 
15.03 
12.04 
10.30 
8.99 
8.10 
722 
6.56 
6.04 
5.58 
5.15 
4.82 
4.49 
426 
4.07 
3.84 
3.61 
3.38 
328 
3.18 
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Table  2.— Shield  Resistance  @  es^F  (20''C)  Cable  Diameters  Versus  Shield  Types  (Metric  Units)— Continued 


OutskJe  diameter  millimeters  (mm) 


61.0-63.2  ... 
63.5-658 
66.0-683 

68.6-70.9  ... 

71.1-73.4  .... 

73.7-75.9  .... 

76.2-78.5  ..., 

78  7-81.0  ..., 

81  3-83.6  .... 

836-86,1  .... 

86  4-88.6  .... 

88.9-91.2  .... 

91.4-93.7  .... 

94.0-96.3  .... 

96.5-98.8  .... 
99.1-101.3  .. 
101.6-103.9 


Nominal  resistance  ohm/km 


0.43 
0.39 
0.39 
0.36 
0.36 
0.36 
0.33 
0.33 
0.33 
0.29 
0.29 
0.29 
0.26 
0.26 
0.26 
0.26 
0.23 


B 


0.82 
0.79 
0.75 
0.72 
0.72 
0.72 
0.69 
0.66 
0.66 
0.62 
0.59 
0.59 
0.56 
0.56 
0.52 
0.52 
0.49 


Where 

Column  A— 10  mil  Copper  shield. 

Column  B — 5  mil  Copper  shield. 

Column  C — 8  mil  Coated  Aluminum  and  8  mil  Coated  Aluminum/6  mil  Coated  Steel  shields. 

Column  D — 7  mil  Alloy  194  shield. 

Column  E— 6  mil  Alloy  194  and  6  mil  Copper  Clad  Stainless  Steel  shields. 

Column  F— 5  mil  Copjjer  Clad  Stainless  Steel  and  5  mil  Copper  Clad  Alloy  Steel  shields. 


0.89 
0.85 
0.82 
0.79 
0.79 
0.75' 
0.72 
0.69 
0.69 
0.66 
0.62 
0.62 
0.59 
0.59 
0.56 
0.56 
0.52 


1.25 
1.18 
1.15 
1.08 
1.08 
1.05 
1.02 
0.95 
0.95 
0.92 
0.85 
0.85 
0.82 
0.82 
0.79 
0.79 
0.72 


2.95 
2.85 
2.72 
2.62 
2.62 
2.53 
2.39 
2.30 
2.30 
2.20 
2.07 
2.07 
1.97 
1.97 
1.87 
1.87 
1.74 


(ii)  All  values  of  shield  and  shield/ 
armor  resistance  provided  in  Tables  1 
and  2  in  paragraph  (a){5)(i)  of  this 
section  are  considered  approximations. 
If  the  measured  value  corrected  to  eST 
(ZCC)  is  writhin  *  30  percent  (%)  of  the 
value  shown  in  Table  1  or  2,  the  shield 
and  shield/ armor  shall  be  assumed  to  be 
continuous. 

(iii)  To  correct  the  measured  shield 
resistance  to  the  reference  temperature 
of  68"?  (20''C)  use  the  following 
formulae; 

R68=R.  /  (1  +  A(t  -  68)]  for  English 

Units 
R2o=R.  /  U  +  A(t  -  20)]  for  Metric  Units 
Where: 
R68  =  Shield  resistance  corrected  to  68°F 

in  ohms. 
Rm  =  Shield  resistance  corrected  to  20°C 

in  ohms. 
R,  =  Shield  resistance  at  measiurement 

temperature  in  ohms. 
A  =  Temperature  coefficient  of  the 

shield  tape. 
t  =  Measurement  temperature  in  "F  or 

CQ. 

(iv)  The  temperature  coefficient  (A) 
for  the  shield  tapes  to  be  used  in  the 
formulae  referenced  in  paragraph 
(a){5){iii)  of  this  section  is  as  follows: 

(A)  5  and  10  mil  copper  =  0.0021  for 
English  units  and  0.0039  for  Metric 
units; 

(B)  8  mil  coated  alimiinuLm  and  8  mil 
coatfid  aluminum/6  mil  coated  steel  = 
0  0022  for  Enghsh  units  and  0.0040  for 
Metric  units; 

(C)  5  mil  copper  clad  stainless  steel 
and  5  mil  copper  clad  alloy  steel  = 


0.0024  for  English  units  and  0.0044  for 
Metric  units; 

(D)  6  mil  copper  clad  stainless  steel  = 
0.0019  for  English  units  and  0.0035  for 
Metric  units;  and 

(E)  6  and  7  mil  alloy  194  =  0.0013  for 
English  units  and  0.0024  for  Metric 
units. 

(v)  When  utilizing  shield  continuity 
testers  to  measure  shield  and  shield/ 
armor  continuity  within  pedestals  or 
splices,  refer  to  the  maniifactiu«r's 
published  information  covering  the 
specific  test  equipment  to  be  used  and 
for  anticipated  results. 

(6)  Data  record.  Measurement  data 
from  shield  continuity  tests  shall  be 
recorded  together  with  anticipated 
Table  1  or  2  values  (See  paragraph 
(a)(5)(i)  of  this  section.)  in  an 
appropriate  format  to  permit 
comparison.  The  recorded  data  shall 
include  specific  location,  cable  size, 
cable  type,  type  of  shield  or  shield/ 
armor,  if  known,  etc. 

(7)  Probable  causes  for 
nonconformance.  Among  probable 
causes  for  nonconformance  are  broken 
ot  damaged  shields  or  shield/armors, 
bad  bonding  harnesses,  poorly 
connected  bonding  clamps,  loose 
bonding  lugs,  etc. 

(b)  Conductor  continuity.  After 
placement  of  all  cable  and  wire  plant 
has  been  completed  and  joined  together 
in  continuous  lengths,  tests  shall  be 
made  to  ascertain  that  all  pairs  are  free 
bom  grounds,  shorts,  crosses,  and 
opens,  except  for  those  pairs  indicated 
as  being  defective  by  the  cable 
manufacturer.  The  tests  for  grounds, 


shorts,  crosses,  and  opens  are  not 
separate  tests,  but  are  inherent  in  other 
acceptance  tests  discussed  in  this 
section.  The  test  for  grounds,  shorts,  and 
crosses  is  inherent  when  conductor 
insulation  resistance  measurements  are 
conducted  per  paragraph  (c)  of  this 
section,  while  tests  for  opens  are 
inherent  when  tests  are  conducted  for 
loop  resistance,  insertion  loss,  noise,  or 
return  loss  measurements,  per 
paragraph  (d),  (e),  or  (f)  of  this  section. 
The  borrower  shall  make  certain  that  all 
defective  pairs  are  corrected,  except 
those  noted  as  defective  by  the  cable 
manufacturer  in  accordance  with  the 
marking  provisions  of  the  applicable 
cable  and  vnre  specifications.  All 
defective  pairs  that  are  not  corrected 
shall  be  reported  in  uriting  with  details 
of  the  corrective  measures  attempted. 

(c)  Dc  insulation  resistance  (IR) 
measurement.  (1)  IR  measurements  shall 
be  made  on  completed  lengths  of 
insulated  cable  and  wire  plant. 

(2)  Method  of  measurement,  (i)  The  IR 
measurement  shall  be  made  between 
each  conductor  and  all  other 
conductors,  sheath,  shield  and/or 
shield/armor,  and/or  support  wire 
electrically  connected  together  and  to 
the  main  distributing  frame  (MDF) 
ground.  The  measurement  shall  be  made 
from  the  central  office  with  the  entire 
length  of  the  cable  under  test  and, 
where  used  with  all  protectors  and  load 
coils  connected.  For  COs  containing 
solid  state  arresters,  the  solid  state 
arresters  shall  be  removed  before 
making  the  IR  measurements.  Field 
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mounted  voice  frequency  repeaters, 
where  used,  may  be  left  connected  for 
the  IR  test  but  all  carrier  frequency 
equipment,  including  carrier  repeaters 
and  terminals,  shall  be  discormected. 
Pairs  used  to  feed  power  remote  from 
the  CO  shall  have  the  power 


disconnected  and  the  tip  and  ring 
conductors  shall  be  opened  before 
making  IR  tests.  All  conductors  shall  be 
opened  at  the  far  end  of  the  cable  being 
measured. 

(ii)  IR  tests  are  normally  made  from 
the  MDF  with  all  CO  equipment 


discormected  at  the  MDF,  but  this  test 
may  be  made  on  new  cables  at  field 
locations  before  they  are  spliced  to 
existing  cables.  The  method  of 
measurement  shall  be  as  shown  in 
Figure  3  as  follows: 

BILUNO  COOC  9410-16-P 


FIGURE  3 
DC  INSULATION  RESISTANCE  MEASUREMENT 


r  Single  conductor 
unOV    lest® 


Gobi*  9iMd  or  ShWd/Amxy 


Al  conductors  opon  ■ 
and  door  at  and  o>  Mction 
(On-heok  t»l«phon«  Mts  may 
b*  connactad  et  tar-tnt) 

VOF  Ground 

Iniulation  Roiistanc*  TatlorQ.  (^.(D 


•  M  othor  cor  J.;'., ' -^s   and 
shioid  or  thtmC/  or-^'or 
connactad  togtthar  71c 
grounded  ot  MOf 


(yror  hano  cranked  or  twtl*'.  oe>*'c'»d  Intuietion  Raaiatonea  Tootara.  th«  output 

Wtogc  jhouia  nol  «ic««c   '>"•'-    ■^:.  •   t)c 


;.><•    3ppli«d  to  tht  conductors  undor 
-rr      $.  g  instnjmontt  hovinf  odjustobi* 

?sear:"     iwcce   263, 


0Rap«at  tost  to 
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(iii)  If  the  IR  of  the  conductor  cannot 
be  measured  because  of  breakdown  of 
lightning  arresters  by  the  test  voltage, 
the  arrester  units  shall  be  removed  and 
the  conductor  IR  retested.  If  the  IR  then 
meets  the  minimimi  requirements,  the 
conductor  wrill  be  considered 
satisfactory.  Immediately  following  the 
IR  tests,  all  arrester  units  which  have 
been  removed  shall  be  reinstalled. 

(3)  Test  equipment,  (i)  IR 
measurements  shall  be  made  with  either 
an  insulation  resistance  test  set  or  a 
direct  current  (dc)  bridge  type 
megohmmeter. 

(ii)  The  BR  test  set  shall  have  an 
output  voltage  not  to  exceed  500  volts 
dc  and  shall  be  of  the  hand  cranked  or 
battery  operated  type. 

(iii)  The  dc  bridge-type  megohmmeter, 
which  may  be  alternating  current  (ac) 
powered,  shall  have  scales  and 
multiplier  which  make  it  possible  to 
accurately  read  ER  from  1  megohm  to  1 


gigohm.  The  voltage  applied  to  the 
conductors  under  test  shall  not  exceed 
"250  volts  dc"  when  using  an 
instrument  having  adjustable  test 
voltage  levels.  This  will  help  to  prevent 
breakdown  of  lightning  arresters. 

(4)  Applicable  results,  (i)  For  all  new 
insulated  cable  or  wire  facilities,  the 
expected  IR  levels  are  normally  greater 
than  1,000  to  2,000  megohm-mile  (1,609 
to  3,218  megohm-km).  A  value  of  500 
megohm-mile  (805  megohm-km)  at  BB^F 
(20°C)  shall  be  the  minimum  acceptable 
value  of  IR.  IR  varies  inversely  with  the 
len^  and  the  temjjerature. 

(ii)  The  megohm-mile  (megohm-km) 
value  for  a  conductor  may  be  computed 
by  multiplying  the  actual  scale  reading 
in  megohms  on  the  test  set  by  the  length 
in  miles  (km)  of  the  conductor  xmder 
test. 

(iii)  The  objective  insulation 
resistance  may  be  determined  by 
dividing  500  by  the  length  in  miles  (805 
by  the  length  in  km)  of  the  cable  or  wire 


conductor  being  tested.  The  resulting 
value  shall  be  the  minimum  acceptable 
meter  scale  reading  in  megohms. 

(iv)  Due  to  the  differences  between 
various  insulating  materials  and  filling 
compounds  used  in  manufacturing 
cable  or  wire,  it  is  impractical  to 
provide  simple  factors  to  predict  the 
magnitude  of  variation  in  insulation 
resistance  due  to  temperature.  The 
variation  can,  however,  be  substantial 
for  wide  excursions  in  temperature  fit)m 
the  ambient  temperature  of  68°F  {20°C). 

(v)  Borrowers  should  be  certain  that 
tip  and  ring  IR  measurements  of  each 
pair  are  approximately  the  same. 
Borrowers  should  also  be  certain  that  IR 
measurements  are  similar  for  cable  or 
wire  sections  of  similar  length  and  cable 
or  wire  type.  If  some  pairs  measure 
significantly  lower,  borrowers  should 
attempt  to  improve  these  pairs  in 
accordance  with  cable  manufacturer's 
recommendations. 
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Note:  Only  the  megohm-mile  (magohm-km) 
reauirement  shall  be  cause  for  rBJection  not 
individual  measurement  differences 

(5)  Data  record  The  measiir*^ment 
data  shall  be  recorded   Suggested 
formats  similar  to  Format  I,  Outside 
Plant  Acceptance  Tests— Subscnber 
Loops,  or  Format  11,  Outside  Plant 
Acceptance  Tests — Trunk  Circuits,  in 
^  1755  4C7  or  formats  specified  in  the 
applicable  constrjction  contract  maybe 
used. 

(6)  Probable  causes  for 
nonconformance  (iJWhenanlR 
measurement  is  below  500  megohm- 
mile  (805  megohra-itm),  the  cable  or 
wire  temperature  at  the  time  of  testing 
must  then  be  taken  into  consideration. 
If  this  temperature  is  well  abtn^  b«'f" 
(20°C].  the  measurement  shall  be 
disregarded  and  the  cable  or  wire  shall 
be  remeasured  at  a  time  when  the 
temperature  is  approximately  68*F 
(20°C)  If  the  result  is  then  500  megohm- 
mile  (805  megohm-km)  or  greater,  the 
cable  or  wire  shall  be  considered 
satisfactory 

(li)  Should  the  cable  or  wire  fail  to 
met't  the  500  megohm-mile  (805 
megohm  km)  requirement  when  the 
temperature  is  known  to  be 
approximately  68°F  (20''C)  there  is  not 
yet  lustification  for  rejection  of  the  cable 
or  wire.  Protectors,  lightning  arresters, 
etc..  may  be  a  source  of  low  insulation 


resistance.  These  devices  shall  be 
removed  from  the  cable  or  wire  and  the 
cable  or  wire  IR  measurement  shall  be 
repeated.  If  the  result  is  acceptable,  the 
cable  or  wire  shall  be  considered 
acceptable.  The  removed  devices  which 
caused  the  low  insulation  .f^sistance 
value  shall  be  identified  and  replaced, 
if  found  defective. 

(iii)  When  the  cable  or  wire  alone  is 
still  found  to  be  below  the  500  megohm - 
mile  (805  megohm-km)  requirement 
after  completing  the  steps  in  paragraph 
(c)(6)(i)  and/ or  paragraph  (cj(61(iij  of 
this  section,  the  test  shall  be  repeated  to 
measure  the  cable  or  wire  m  sections  to 
isolate  the  piece(s)  of  cable  or  wire 
responsible.  The  cable  or  wire  section(s) 
that  is  found  to  be  below  the  500 
megohm-mile  (805  megohm-kmj 
requirement  shall  be  either  repaired  m 
accordance  with  the  cable  or  w  ire 
manufacturer's  recommended  procedure 
or  shall  be  replaced  as  directed  by  the 
borrower. 

■  (d)  Dc  loop  resistance  and  dc 
resistance  unbalance  measurement.  (1) 
When  specified  by  the  borrower,  dc 
loop  resistance  and  dc  resistance 
unbalance  measurements  shall  be  made 
on  all  cable  pairs  used  as  trunk  circuits 
The  dc  loop  resistance  and  dc  resistance 
unbalance  measurements  shall  be  made 
between  CX)  locations.  Measurements 


shall  include  all  components  of  the 
cable  path 

(2)  Dc  loop  resistance  and  dc 
resistance  unbalance  measurements 
shall  be  made  on  all  cable  pairs  used  as 
subscriber  loop  circuits  when: 

(i)  Specified  by  the  borrower- 
(ii)  A  large  number  of  long  loops 

terminate  at  one  location  {similar  to 

trunk  circuits);  or 
(lii)  Circuit  balance  is  less  than  60  dB 

when  computed  from  noise 

measurements  as  described  in  paragraph 

(e)  of  this  section. 

(3)  Dc  resistance  unbalance  is 
controlled  to  the  maximum  possible 
degree  by  the  cable  specification 
Allowable  random  unbalance  is 
specified  between  tip  and  ring 
conductors  within  each  reel  Further 
random  patterns  should  occur  when  the 
cable  conductor  size  changes.  Cable 
meeting  the  unbalance  requirements  of 
the  cable  specification  may  under  some 
conditions  result  in  unacceptable  noise 
levels  as  discussed  in  paragraph 
(d)(6){iu)  of  this  section 

(4)  .Method  of  m.easurement  The 
method  of  measurement  shall  be  .a.s 
detailed  in  Figures  4  and  5 

(5)  Test  equipment.  The  test 
equipment  is  showTi  in  Figures  4  and  5 
as  follows: 
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FIGURE  4 
DC  LOOP  RESISTANCE  MEASUREMENT 
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FIGURE   5 

DC  LOOP  RESSTANCE  UNBALANCE  MEASUREMENT 
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lOj  Applicable  results,  (i)  The 
measured  dc  loop  resistance  shall  be 
.\1thin  ±  5%  of  the  calculated  dc  loop 
resistance  when  corrected  for 
temperature. 

(ii)  The  calculated  dc  loop  resistance 
is  computed  as  follows; 

(A)  Multiply  the  length  of  each 
different  gauge  by  the  applicable 
resistance  per  unit  length  as  shown  in 
Table  3  as  follows: 

Table  3.— DC  Loop  Resistance  @ 
68°F  (20°C) 


Ameiican  wire 
gauge  (AWG) 

Loop  resistance 

Ohms/1000 
ft 

Ohms/km 

19  

22  

24  

26 

16.1 
32.4 
51.9 
83.3 

52.8 
106.3 
170.3 
273.3 

(B)  Add  the  individual  resistances  for 
each  gauge  to  give  the  total  calculated 
dc  loop  resistance  at  a  temperature  of 
BBT  {20''C). 

(C)  Correct  the  total  calculated  dc 
loop  resistance  at  the  temperature  of 
sa'P  (20»C)  to  the  measurement 
temperature  by  the  following  formulae: 


Rr=R68x[l+0.0022x(t  -  68)]  for  English 

Units 
R,=R2ox[l+0.0040x(t  -  20)1  for  Metric 

Units 
Where: 
Ri=Loop  resistance  at  the  measurement 

temperat\ire  in  ohms. 
R68=Loop  resistance  at  a  temperature  of 

eST  in  ohms. 
R2o=Loop  resistance  at  a  temperature  of 

20°C  in  ohms. 
t=Measurement  temperature  in  "F  or 

(°C). 
(D)  Compare  the  calculated  dc  loop 
resistance  at  the  measurement 
temperature  to  the  measured  dc  loop 
resistance  to  determine  compliance  with 
the  requirement  specified  in  paragraph 
(d)(6)(i)  of  this  section. 

(iii)  Resistance  varies  directly  with 
temperature  change.  For  copper 
conductor  cables,  the  dc  resistance 
changes  by  ±  1%  for  every  ±  5°F  (Z.S'C) 
change  in  temperature  from  SS^F  (ZO'C). 

(ivj  The  dc  resistance  imbalance 
between  the  individual  conductors  of  a 
pair  shall  not  exceed  that  value  which 
will  result  in  a  circuit  balance  of  less 
than  60  dB  when  computed  from  noise 
measiu^ments  as  described  in  paragraph 
(e)  of  this  section.  It  is  impractical  to 
establish  a  precise  limit  for  overall 
circuit  dc  resistance  unbalance  due  to 
the  factors  controlling  its  contribution  to 


circuit  noise.  These  factors  include 
location  of  the  resistance  unbalance  in 
relation  to  a  low  impedance  path  to 
ground  (close  to  the  central  office)  and 
the  magnitude  of  unbalance  in  short 
lengths  of  cable  making  up  the  total 
circuit  length.  The  objective  is  to  obtain 
the  minimum  unbalance  throughout  the 
entire  circvut  when  it  is  ascertained 
through  noise  measurements  that  dc 
resistance  unbalance  may  be 
contributing  to  poor  cable  balance. 

(v)  Peiirs  with  poor  noise  balance  may 
be  improved  by  reversing  tip  and  ring 
conductors  of  pairs  at  cable  splices. 
Where  4c  resistance  unbalances  are 
systematic  over  the  total  trunk  circuit  or 
loop  circuit  length,  tip  and  ring 
reversals  may  be  made  at  frequent 
intervals.  Where  the  unbalances  are 
concentrated  in  a  shorter  section  of 
cable,  only  one  tip  and  ring  reversal 
should  be  required.  Concentrated  dc 
resistance  unbalance  produces 
maximum  circuit  noise  when  located 
adjacent  to  the  central  office. 
Concentrated  dc  resistance  unbalance 
will  contribute  to  overall  circuit  noise  at 
a  point  approximately  two-thirds  (V3)  of 
the  distance  to  the  subscriber.  All 
deliberate  tip  and  ring  reversals  shall  be 
tagged  and  identified  to  prevent  plant 
personnel  from  removing  the  reversals 
when  resplicing  these  connections  in 
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the  future.  The  number  of  tip  and  ring 
reversals  shall  be  held  to  a  minimum. 

(vi)  A  systematic  dc  resistance 
unbalance  can  sometimes  be 
accompanied  by  other  cable  parameters 
that  are  marginal.  Among  these  are  pair- 
to- pair  capacitance  unbalance, 
capacitance  unbalance-to-ground,  and 
150  kilohertz  (kHz)  crosstalk  loss. 
Engineering  judgment  has  to  be  applied 
in  each  case.  Rejection  of  cable  for 
excessive  dc  resistance  unbalance  shall 
only  apply  to  a  single  reel  length,  or 
shorter. 

(7)  Data  record.  The  measurement 
data  for  dc  loop  resistance  and  dc 
resistance  unbalance  shall  be  recorded. 
Suggested  formats  similar  to  Format  I 
for  subscriber  loops  and  Format  11  for 
trunk  circuits  in  §  1755.407  or  formats 
specified  in  the  applicable  construction 
contract  may  be  used. 

(8)  Probable  causes  for 
nonconformance.  Dc  loop  resistance  and 
dc  resistance  unbalance  are  usually  the 
result  of  the  resistance  of  individual 
conductors  used  in  the  manufactiire  of 
the  cable.  Resistance  unbalance  can  be 


worsened  by  defective  splicing  of  the 
conductors  (splicing  connectors, 
improper  crimping  tool,  etc.). 

(e)  Subscriber  loop  measurement 
(loop  checking).  (1)  When  specified  by 
the  borrower,  insertion  loss  and  noise 
measurements  shall  be  performed  on 
subscriber  loops  after  connection  of  a 
line  circuit  to  the  loop  by  the  one 
person  method  using  loop  checking 
equipment  from  the  citstomer  access 
location.  For  this  method,  the  central 
office  should  be  equipped  with  a  900 
ohm  plus  two  microfarad  quiet 
termination  and  a  milliwatt  generator 
having  the  required  test  frequencies;  or 
a  portable  milfiwatt  generator  having 
the  desired  frequencies  may  be  used, 
especially,  where  several  small  offices 
are  involved. 

(2)  At  a  minimum,  insertion  loss  and 
frequency  response  of  subscriber  loop 
plant  shall  be  measured  at  1,000, 1,700, 
2.300.  and  2,800  Hertz  (Hz).  When 
additional  testing  frequencies  are 
desired,  the  additional  frequencies  shall 
be  specified  in  the  applicable 
construction  contract. 


(3)  Measurements  of  insertion  loss 
and  noise  shall  be  made  on  five  percent 
or  more  of  the  pairs.  A  minimum  of  five 
pairs  shall  be  tested  on  each  route.  Pairs 
shall  be  selected  on  a  random  basis  wfith 
greater  consideration  in  the  selection 
given  to  the  longer  loops.  Consideration 
shall  be  given  to  measuring  a  large 
percentage,  up  to  100  percent,  of  all 
loops. 

(4)  Method  of  measurement — (i) 
Insertion  loss.  The  step-by-step 
measurement  procedure  shall  be  as 
shown  in  Figure  6.  The  output  level  of 
the  milliwatt  generator  tones  shall  be 
determined  prior  to  leaving  the  CO.  This 
shall  be  accomphshed  by  dialing  the 
milliwatt  generator  number  from  a  spare 
line  at  the  MDF  and  measuring  with  the 
same  equipment  to  be  used  in  the  tests 
at  customer  access  locations.  The  output 
levels  shall  be  recorded  for  reference 
later.  Insertion  loss  measurements  shall 
be  made  across  the  tip  and  ring 
terminals  of  the  pair  under  test.  Figure 

6  is  as  follows: 
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FIGURE   6 

INSERTION  LOSS  AND  FREQUENCY  RESPONSE  MEASUREMENT 
AT  SUBSCRIBER  LOCATION  USING  LOOP  CHECKING  EQUIPMENT 
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the  CO  for  eoch  tone  by  the  values 
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The  resultant  volues  are  the  Insertion 
Loss. 

8.  Disconnect  leads  of  test  equipment  from 
NIO  arhen  tests  ore  completed. 
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(ii)  Noise.  The  step-by-step 
measurement  procedure  shall  be  as 
shown  in  Figure  7.  Prior  to  leaving  the 


CO  for  testing,  dial  the  900  ohm  plus 
two  microfarad  quiet  termination  from  a 
spare  pair  and  measure  the  termination 
to  determine  that  it  actually  is  quiet. 


Qrcuit  noise  (noise-metallic)  shall  be 
measured  at  the  customer  access 
location  across  the  tip  and  ring 
terminals  of  the  pair  under  test.  Power 
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influence  (direct  reading  with  loop 
checking  equipment)  r.hall  be  measured 
at  the  customer  accest  location  from  tip 
and  ring  conductors-to-ground  [this 
connection  is  completed  via  the  test 

} 

> 


unit).  The  power  influence 
measurement  includes  the  entire  talking 
connection  from  the  quiet  termination 
to  the  customer.  (That  is,  the  power 
influence  measurement  includes  all  the 


CO  equipment  which  normally  makes 
up  the  connection.)  Figiu^  7  is  as 
follows: 
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FIGURE  7 

NOSE  MEASUREMENT  AT  SUBSCRIBER  LOCATION 
USING  LOOP  CHECKING  EQUIPMENT 
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6.  Rood  and  rocord  Pomt  tnHudhc*  vatu* 


7.  Camputo  and  rocord  opporant  Bolonc* 
(Batanco  -PI  -  Nu). 

8   Dioeonnoct  lood*  of  tMt  tquipminl  from 
NIO  Dtion  tosts  or*  comptotod. 


BlLiJNG  CODE   J4'&-. -J-.^: 

(5)  Test  equipment,  (i)  Loop  checking 
equipment  which  is  available  from 
several  manufacturers  may  be  used  for 
these  measurements.  The  equipment 
should  have  the  capability  of  measuring 
loop  ciurent,  insertion  loss,  circuit  noise 
(NM)  and  power  influence  (PI).  The  test 
equipment  manufacturer's  operating 
instructions  shall  be  followed. 

(ii)  There  should  be  no  measurable 
transmission  loss  when  testing  through 
loop  extenders. 

(6)  Applicable  results — (i)  Insertion 
loss.  (A)  For  D66  loaded  cables  (a 
specific  loading  scheme  using  a  66 
millihenry  inductor  spaced  nominally  at 
4,500  ft  (1,371  m]  intervals)  measured  at 
a  point  one-half  section  length  beyond 
the  last  load  point,  the  measured 
nonrepeatered  insertion  loss  shall  be 
within  -  10%  at  1000, 1700,  2300,  and 
2800  Hz  *  15%  at  3400  Hz  and  ^  20% 

1-  4()0(  Hz  of  the  calculated  insertion 
iss  at  the  same  frequencies  and 
temperattire. 


(B)  For  H88  loaded  <ables  (a  specific 
loading  scheme  using  an  88  millihenry 
inductor  spaced  nominally  at  6,000  ft 
[1,829  m]  intervals)  measured  at  a  point 
one-half  section  length  beyond  the  last 
load  point,  the  measiu«d  nonrepeatered 
insertion  loss  shall  be  within  *  10%  at 
1000,  1700,  and  2300  Hz,  ±  15%  at  2800 
Hz,  and  *  20%  at  3400  Hz  of  the 
calculated  insertion  loss  at  the  same 
frequencies  and  temperature. 

(C)  For  nonloaded  cables,  the 
measured  insertion  loss  shall  be  urithin 

*  10%  at  1000, 1700,  2300,  and  2800  Hz, 

*  15%  at  3400  Hz  and  ±  20%  at  4000  Hz 
of  the  calculated  insertion  loss  at  the 
same  frequencies  and  temperattu«. 

(D)  For  loaded  cables,  the  calculated 
loss  at  each  desired  frequency  shall  be 
computed  as  follows: 

(1)  Multiply  the  length  in  miles  (km) 
of  each  different  gauge  in  the  loaded 
portion  of  the  loop  (between  the  office 
and  a  point  one-half  load  section 
beyond  the  furthest  load  point)  by  the 
appUcable  decibel  (dB)/mile  (dB/km) 
value  shov^rn  in  Table  4  or  5.  This  loss 


represents  the  total  loss  for  each  gauge 
in  the  loaded  portion  of  the  loop; 

(2)  Multiply  the  length  in  miles  (km) 
of  each  different  gauge  in  the  end 
section  or  nonloaded  portion  of  the 
cable  (beyond  a  point  one-half  load 
section  beyond  the  furthest  load  point) 
by  the  applicable  dB/mile  (dB/km) 
value  shown  in  Table  6.  This  loss 
represents  the  total  loss  for  each  gauge 
in  the  nonloaded  portion  of  the  loop; 
and 

(5)  The  total  calculated  insertion  loss 
is  computed  by  adding  the  individual 
losses  determined  in  paragraphs 
(e)(6)(i)(D)(I)  and  (e)(6)(i)(D)(2)  of  this 
section. 

(E)  For  nonloaded  cables,  the 
calculated  loss  at  each  desired 
frequency  shall  be  computed  by 
multiplying  the  length  in  miles  (km)  of 
each  different  gauge  by  the  apphcable 
dB/mile  (dB/km)  value  showTi  in  Table 
6  and  then  adding  the  individual  losses 
for  each  gauge  to  determine  the  total 
calculated  insertion  loss  for  the 
nonloaded  loop. 
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(F)  The  attenuation  information  in 
Tables  4,  5,  and  6  are  based  on  a  cable 
temperature  of  68'F  (aCC).  Insertion 
loss  varies  directly  with  temperature.  To 
convert  measured  losses  for  loaded 
cables  to  a  different  temperature,  use  the 


following  value  for  copper  conductors: 
For  each  *  5»F  (*  Z.B'C)  change  in  the 
temperature  from  BS'F  (20°C),  change  "" 
the  insertion  loss  at  any  frequency  by  * 
1%.  To  convert  measured  losses  for 
nonloaded  cables  to  a  different 


Table  4  —Frequency  Attenuation  @  68°F  (20°C)  D66  Loaded  Exchange 

nF/km)  (See  Note) 


temperature,  use  the  following  value  for 
copper  conductors:  For  each  *  1Q°F  (* 
5.6°C)  change  in  the  temperature  from 
68»F  (20°C)r  change  the  insertion  loss  at 
any  frequency  by  *  1%.  Tables  4,  5,  and 
fi  are  as  follows: 

Cables  83  Nanofarad  (nF)/  Mile  (52 


Frequency  (Hz) 


200  .. 
400  .. 

600  .. 

300  .. 

'000 

•200 

■400 

'600 

1800 

2000 

2200 

2400 

2600 

2800 

3000 

3200 : 

3400 
3600  , 
3800  , 
4000  . 


Attenuation  dB/mile  (dB/km)  AWG 


19 


0.41  (0.26) 
0.43  (026) 
0.44  (027) 
0.44  (027) 
0.44  (0.27) 
0.45  (0.28) 
0.45  (028) 
0.45  (028) 
0.45  (028) 
0.46  (0.29) 
0.46  (0.29) 
0.47  (0.29) 
0.47  (0.29) 
0.48  (0.30) 
0.49  (0.30) 
0.50  (0.31) 
0.52  (0.32) 
0.54  (0.34) 
0.57  (0.35) 
0.62  (0.38) 


22 


0.67  (0.42) 
0.77  (0.48) 
0.80  (0.49) 
0.81  (0.50) 
0.82  (0.51) 
0.83  (0.52) 
0.83  (0.52) 
0.84  (0.52) 
0.84  (0.52) 
0.85  (0.53) 
0.85  (0.53) 
0.86  (0.53) 
0,87  :0  54) 
0.88  (0.55) 
0.89  (0.55) 
0.91  (0.57) 
0.93  (0.58) 
0.97  (0.60) 
1.02  (0.63) 
1.10(0.68) 


24 


0.90  (0.56) 
1 .09  (0.68) 
1.17(0.73) 
121  (0.75) 
1.23(0.76) 
1.24(0.77) 
126(0.78) 
1 .26  (0.78) 
1 27  (0.78) 
1.28(0.79) 
1 .29  (0.80) 
1.30(0.81) 

1.31  (0.81) 

1 .32  (0.82) 
1 .34  (0.83) 
1 .36  (0.84) 
1 .40  (0.87) 
1 .45  (0.90) 
1 .52  (0.94) 
1.63(1.01) 


26 


121  (0.75) 
1.53(0.95) 
1.70(1.06) 
1.80(1.12) 
1.86(1.15) 
1.91  (1.19) 
1.94(120) 
1.96(1.22) 
1.98(1.23) 
1.99(1.24) 

2.01  (1.25) 

2.02  (126) 
2.04(1.27) 
2.07(129) 
2.10(1.30) 
2.13(1.32) 
2.19  (1.36) 
2.26(1.40) 
2.36(1.47) 
2.53(1.57) 


NOTE:  Betweer  end-section  lengths  of  2250  ft  (686  m)  for  066  loading. 

Table  5.— Frequency  Attenuation  @  68°F  (20°C)  H88  Loaded  Exchange  Cables  83  nF/  mile  (52  nF/km)  (See 

NOTE) 


Frequency  (Hz) 

Attenuation  dB/mile  (dS/km)  AWG 

19 

22 

24 

26 

200 „ 

0.40  (025) 
0.42  (026) 
0.43  (027) 
0.43  (027) 
0.43  (027) 
0.44  (027) 
0.44  (0.28) 
0.44  (027) 
0.45  (028) 
0.46  (0.29) 
0.47  (0.29) 
0.48  (0.30) 
0.50(0.31) 
0.53  (0.33) 
0.59  (0.37) 
0.71  (0.44) 
1.14(0.71) 
4.07  (2.53) 
6.49  (4.03) 
8.22(5.11) 

0.66(0.41) 
0.76  (0.47) 
0.79  (0.49) 
0.80  (0.50) 
0.81  (0.50) 
0.82  (0.51) 
0.82(0.51) 
0.83  (0.52) 
0.84  (0.52) 
0.85  (0.53) 
0  86  fO.53) 
0.89  (0.55) 
0.92  (0.57) 
0.97  (0.60) 
1.07  (0.66) 
126(0.78) 
1.91  (1.19) 
4.31  (2.68) 
6.57  (4.08) 
8.27(5.14) 

0.90<0.56) 
1.08(0.67) 
1.16(0.72) 
120(0.75) 
1 .23  (0.76) 
1.24(0.77) 
1.25(0.78) 
1 .26  (0.78) 
1.28(0.79) 
1.29(0.80) 
1.31  (0.81) 
1.34  (0.83) 
1.39(0.86) 
1.47(0.91) 
1.60(0.99) 
1.87(1.16) 
2.64  (1.64) 
4  55  (2.90) 
6.72  (4.18) 
8.36  (5.19) 

1 .20  (0.75) 
1.53  (0.95) 
1.70(1.06) 
1.80(1.12) 
1.86(1.15) 
1.91  (1.19) 
1.94  (1.20) 
1.97(1.22) 
1.99(1.24) 
2.02(1.26) 
2.06  (1.28) 
2.10(1.30) 
2.18(1.35) 
2.29(1.42) 
2.48(1.54) 
2.86(1.78) 
3.71  (2.30) 
5.30  (3.29) 
7.06  (4.39) 
8.58  (5.33) 

400 „ 

600 „ „..„ 

800 

1000 „ 

1200 ....„ 

1400 

1600 _ _ 

1800  „ 

2000 , 

2200 

2400 „ 

2600  „ „ „.. „ 

2800..- _ 

3000 „ _ 

3200 

3400 _ 

3600...._ 

3800 

4000 

Note:  Between  end-section  lengths  of  3,000  ft  (914  m)  for  H88  loading. 


Table  6.— Frequency  Attenuation  @  68°F  (20°C)  Nonloaded  Exchange  Cables  83  nF/  mile  (52  nF/km) 


Frequency  (Hz) 

Attenuation  dS/miie  (dB/km)  AWG 

19 

22 

24 

26 

200 • _ „ 

400 _ ■; ■ 

800 .^ 

0.58  (0.36) 
0.81  (0.51) 
0.98(0.61) 
1.13(0.70) 

0.82  (0.51) 
1.15(0.71) 
1.41  (0.87) 
1.62(1.01) 

1.03(0.64) 
1.45(0.90) 
1.77(1.10) 
2.04  (127) 

1.30(0.81) 
1.84(1.14) 
226(1.40) 
2.60(1.61) 

300 „ _ 

UMI 
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Table  6.— Frequency  Attenuation  @  68°F  (20°C)  Nonloaded  Exchange  Cables  83  nP/  mile  (52  nP/km)— 

Continued 


Frequency  (Hz) 


1000 
1200 
1400 
1600 
1800 
2000 
2200 
2400 
2600 
2800 
3000 
3200 
3400 
3600 
3800 
4000. 


Attenuation  dB/mile  (dB/km)  AWG 


19 


1.25(0.78) 
1.36(0.84) 
1.46  (0.91) 
1.55(0.96) 
1.63(1.01) 
1.71  (1.06) 
1.78(1.11) 
1.85(1.15) 
1.91  (1.19) 
1.97(1.22) 
2.03(1.26) 
2.08  (1.29) 
2.13(1.32) 
2.18(1.35) 
2.22(1.38) 
2.27(1.41) 


22 


1.80(1.12) 
1.97(1.22) 
2.12(1.32) 
226(1.40) 
2.39(1.48) 
2.51  (1.56) 
2.62(1.63) 
2.73(1.70) 
2.83(1.76) 
2.93(1.82) 
3.02(1.88) 
3.11  (1.93) 
3.19(1.98) 
3.28  (2.04) 
3.36  (2.09) 
3.43  (2.13) 


24 


228(1.42) 
2.50(1.55) 
2.69(1.67) 
2.87(1.78) 
3.04(1.89) 
320(1.99) 
3.35  (2.08) 
3.49(2.17) 
3.62  (225) 
3.75  (2.33) 
3.88(2.41) 
4.00  (2.48) 
4.11  (2.55) 
4.22  (2.62) 
4.33  (2.69) 
4.43  (2.75) 


26 


2.90(1.80) 
3.17(1.97) 
3.42  (2.12) 
3.65  (227) 
3.87  (2.40) 
4.08  (2.53) 
427  (2.65) 
4.45  (2.76) 
4.63  (2.88) 
4.80  (2.98) 
4.96  (3.08) 
5.12(3.18) 
5.27  (3.27) 
5.41  (3.36) 
5.55  (3.45) 
5.69  (3.53) 


(G)  For  loaded  subscriber  loops,  the  1 
kHz  loss  shall  be  approximately  0.45  dB 
per  100  ohms  of  measured  dc  loop 
resistance.  This  loss  shall  be  the 
measured  loss  less  the  net  gain  of  any 
voice  frequency  repeaters  in  the  circuit. 
Testing  shall  also  be  conducted  to  verify 
that  the  loss  increases  gradually  as  the 
frequency  increases.  The  loss  on  H88 
loaded  loops  should  be  down  only 
slightly  at  2.8  kHz  but  drop  rapidly 
above  2.8  kHz.  The  loss  on  D66  loaded 
loops  shall  be  fairly  constant  to  about 
3.4  kHz  and  there  shall  be  good 
response  at  4.0  kHz.  When  voice 
frequency  repeaters  are  in  the  circuit 
there  will  be  some  frequency  weighting 
in  the  build-out  network  and  the  loss  at 
the  higher  frequencies  wiD  be  greater 
than  for  nonrepeatered  loops. 

(H)  For  nonloaded  subscriber  loops, 
the  1  kHz  loss  shall  be  approximately 
0.9  dB  per  100  ohms  of  measured  dc 
loop  resistance.  Testing  shall  also  be 
conducted  to  verify  that  the  loss  is 
approximately  a  straight  line  function 
vdth  no  abrupt  changes.  The  3  kHz  loss 
should  be  approximately  70%  higher 
than  the  1  kHz  loss. 

(ii)  Noise.  The  principal  objective 
related  to  circuit  noise  (noise-metallic) 
and  the  acceptance  of  new  plant  is  that 
circuit  noise  levels  be  20  dBmc  or  less 
[decibels  above  reference  noise,  C- 
message  weighted  (a  weighting  derived 
from  listening  tests,  to  indicate  the 
relative  annoyance  or  speech 
impairment  by  an  interfering  signal  of 
frequency  (f)  as  heard  through  a  "500- 
type"  telephone  set)].  For  most  new, 
properly  installed,  plant  construction, 
circuit  noise  will  usually  be 
considerably  less  than  20  dBmc  imless 
there  are  unusually  long  sections  of 
telephone  plant  in  parallel  with  electric 
power  faciUties  and/or  power  influence 


of  paralleling  electric  facilities  is 
abnormally  high.  When  circuit  noise  is 
20  dBmc  or  less,  the  loop  plant  shall  be 
considered  acceptable.  When  measured 
circuit  noise  is  greater  than  20  dBmc, 
loop  plant  shall  still  be  considered 
acceptable  providing  circuit  balance 
(power  influence  reading  minus  circuit 
noise  readings)  is  60  dB  or  greater  and 
power  influence  readings  are  85  dBmc 
or  greater.  When  circuit  noise  is  greater 
than  20  dBmc  and  circuit  balance  is  less 
than  60  dB  and/or  power  influence  is 
less  than  85  dBmc,  loop  plant  shall  not 
be  considered  acceptable  and  the  loop 
plant  shall  be  remedied  to  make  circuit 
balance  equal  to  or  greater  than  60  dB. 

(7)  Data  record.  Measurement  data 
shall  be  recorded.  A  suggested  format 
similar  to  Format  I  for  subscriber  loops 
in  §  1755.407  or  a  format  specified  in 
the  applicable  construction  contract 
may  be  used. 

(8)  Probable  causes  for 
nonconformance,  (i)  Insertion  loss. 
Some  of  the  more  common  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  reversed  load  coil  windings, 
missing  load  coils,  bridge  taps  between 
load  coils,  load  coil  spacing 
irregularities,  excessive  end  sections, 
cables  having  high  or  low  mutual 
capacitance,  load  coils  having  the  wrong 
inductance,  load  coils  inadvertently 
installed  in  nonloaded  loops,  moisture 
or  water  in  cable,  split  pairs,  and 
improperly  spliced  connections.  The 
above  factors  can  occur  singularly  or  in 
combination.  Experience  to  date 
indicates  that  the  most  common 
problems  are  missing  load  coils, 
reversed  load  coil  windings  or  bridge 
taps. 

(ii)  Noise.  Some  of  the  common 
causes  for  failing  to  obtain  the  desired 
results  may  be  due  to  high  power 


influence  from  paralleling  electrical 
power  systems,  poor  telephone  circuit 
balance,  discontinuous  cable  shields, 
inadequate  bonding  and  grounding  of 
cable  shields,  high  capacitance 
unbalance-to-groimd  of  the  cable  pairs, 
high  dc  loop  resistance  imbalance,  dc 
loop  current  less  than  20  milliamperes, 
etc.  The  above  factors  can  occur 
singularly  or  m  combination.  See 
TE&CM  Section  451,  Telephone  Noise 
Measurement  and  Mitigation,  for  steps 
to  be  taken  in  reducing 
telecommunications  line  noise. 

(f)  One-person  open  circuit 
measurement  (subscriber  loops).  (1) 
When  specified  by  the  borrower,  open 
circuit  measurements  shall  be  made  on 
all  loaded  and  nonloaded  subscriber 
loops  upon  completion  of  the  cable 
work  to  verify  that  the  plant  is  free  from 
major  impedance  irregularities. 

(2)  For  loaded  loops,  open  circuit 
measurements  shall  be  made  using  one 
of  the  following  methods: 

(i)  hnpedance  or  pulse  retum  pattem, 
with  cable  pair  trace  compared  to  that 
of  an  artificial  line  of  the  same  length 
and  gauge.  For  best  results,  a  level  tracer 
or  fault  locator  with  dual  trace 
capability  is  required; 

(ii)  Retum  loss  using  a  level  tracer, 
with  cable  pair  compared  to  an  artificial 
Une  of  the  same  length  and  gauge 
connected  in  lieu  of  a  Precision  Balance 
Network  (PBN).  This  method  can  be 
made  with  level  tracers  having  only 
single  trace  capability;  or 

(iii)  Open  circuit  structural  return  loss 
using  a  level  tracer.  This  method  can  be 
made  wdth  level  tracer  having  only 
single  trace  capability. 

(3)  Of  the  three  methods  suggested  for 
loaded  loops,  the  method  specified  in 
paragraph  (f)(2)(ii)  of  this  section  is  the 
preferred  method  because  it  can  yield 
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both  qualitative  and  quantitative  results. 
The  methods  specified  in  paragraphs 
(fl(2)(i)  and  (0(2)(iii)  of  this  section  can 
be  used  as  trouble  shooting  tools  should 
irregularities  be  found  during  testing. 

(4)  For  nonloaded  loops,  open  circuit 
measurements  shall  be  made  using  the 
method  specified  in  (fl(2)(i)  of  this 
section. 

(5)  Method  of  measurement.  Open 
circuit  measurements  shall  be  made  at 
the  CO  on  each  loaded  and  nonloaded 
pair  across  the  tip  and  ring  terminals  of 
the  pair  under  test.  All  CO  equipment 
shall  be  disconnected  at  the  MDF  for 
this  test.  For  loaded  loops  containing 
voice  frequency  repeaters  installed  in 
the  CO  or  field  mounted,  the  open 
circuit  measurement  shall  be  made  after 
the  repeaters  have  been  disconnected. 
Where  field  mounted  repeaters  are  used, 
the  open  circuit  measurement  shall  be 
made  at  the  repeater  location  in  both 
directions. 

(i)  Impedance  or  pulse  return  pattern. 
The  step-by-step  measurement 
procedure  using  the  impedance  or  pulse 
return  pattern  for  loaded  and  nonloaded 


loops  shall  be  as  shown  in  Figure  8.  An 
artificial  line  of  the  same  makeup  as  the 
cable  to  be  tested  shall  be  set  up.  The 
traces  of  the  impedance  or  pulse  return 
pattern  from  the  cable  pair  and  the 
artificial  line  shall  be  compared  and 
should  be  essentially  identical.  If  the 
impedance  or  pulse  return  traces  from 
the  cable  pair  are  different  than  the 
artificial  line  trace,  cable  faults  are 
possible.  When  the  cable  pair  trace 
indicates  possible  defects,  the  defects 
should  be  identified  and  located.  One 
method  of  identifying  and  locating 
defects  involves  introducing  faults  into 
the  artificial  line  until  its  trace  is 
identical  with  the  cable  trace. 

(ii)  Return  loss  balanced  to  artificial 
line.  The  step-by-step  measurement 
procedure  using  the  return  loss 
balanced  to  artificial  line  for  loaded 
loops  shall  be  as  shown  in  Figure  9.  An 
artificial  line  of  the  same  makeup  as  the 
cable  to  be  tested  shall  be  set  up.  The 
artificial  line  is  cormected  to  the 
external  network  terminals  of  the  test 
set.  The  cable  pair  under  test  is 
compared  to  this  standard.  When 


defects  are  found,  they  should  be 
identified  and  located  by  introducing 
faults  into  the  artificial  line.  This  is 
more  difficult  than  with  the  method 
referenced  in  paragraph  (f)(5)(i)  of  tliis 
section  since  this  measurement  is  more 
sensitive  to  minor  faults  and  only  a 
single  trace  is  used. 

(iii)  Open  circuit  structural  return  loss 
using  level  tracer.  The  step-by-step 
measurement  procedure  using  the  level 
tracer  for  loaded  loops  shall  be  as 
shown  in  Figure  10.  The  cable  pair  is 
compared  to  a  PBN. 

(6)  Test  equipment.  Equipment  for 
performing  these  tests  is  shov\m  in 
Figures  8  through  10.  For  loaded  loops, 
artificial  loaded  lines  must  be  of  the 
same  gauge  and  loading  scheme  as  the 
line  under  test.  For  nonloaded  loops, 
artificial  nonloaded  lines  must  be  of  the 
same  gauge  as  the  line  under  test. 
Artificial  lines  should  be  arranged  using 
switches  or  other  quick  connect 
arrangements  to  speed  testing  and 
troubleshooting.  Figures  8  through  10 
are  as  follows: 

BILUNG  CODE  J4.a.ii^P 


FIGURE  8 

ONE-PERSON  OPEN   CIRCUIT  MEASUREMENT 
IMPEDANCE  OR  PULSE  RETURN  PATTERN 


roult  Loeotor  or  Ltvtl  Troctr(^ 


'  Open  Circuit 


Open  Circuit 

Telephone  set  If  present, 

shall  be  on  hook. 


»        Meosurement  Procedure 

1.  Set  up  Artificifll  Line  to  some  moke-up  [LenQlh  A  Couge(s}]  os  the  coWe  poir. 

2.  Connect  to  lest  set  (See  Note(T)). 

3.  Connect  coble  pair  to  test  set  (See  Nole(T)). 

4.  Conr^pore  Iroces  of  Artiriciol  Line  end  coble  poir^\  They  should  be  essentially  identical. 
Differences  indicote  coble  faults. 

i.  Locotion  and  type  of  foull  moy  be  determined  by  introducing  foults  in  the  Artiricid 
Line  until  its  trace  is  identical  to  thot  of  the  coble  pair. 


MbIimi- 


© 


M}    Terminals  to  which  coble  poir  ond  ortificiol  line  ore  otloched  sholl  be 

determined  from  the  monulocturer's  operating  instructions.  Proper  settings 
for  vorlbus  switches  and  odjustments  on  the  test  set  sholl  also  be 
determined  from   the  some  source. 

\2)  With  test  sets  hoving  troce  storage  copobHity  only  one  set  of  terminols  need 
be  used.  Cormect  Artificial  Line  to  test  set,  store  trace  ond  disconnect  line. 
Connect  coble  poir  oad  compore  troce  to  stored  trace.   To  identify  foult, 
store  coble  poir  troce  ond  connect  Artificiol  Line.  Introduce  foults  in  the 
Artificial  Line  unti  troces  ore  identical. 

@  N.E.C.-I7A.  Biddle,-CMEtlOA-l.  Oolcom-490.  Tektronix- 1503.  W3eom-T)9S. 
Wlcom-T132.  or  equivalent. 
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FIGURE  9 
ONE-PERSON  OPEN  CIRCUIT  MEASUREMENT 
RETURN  LOSS  BALANCED  TO  ARTinClAL  LINE 


-Op«n  Cireuit 


Op«n  Circuit - 


Ttlephont  Ml  if  prtMnt, 
SIMM  bt  on  hook. 


M«o$urem«nl  Pr oodurt 

1.  Comxet  th«  test  aquipmant  ant  cobit  pair  unOw  tMl  oi  thewn  obov*  (S««  Not*  1  ). 
S«t  up  Aflirieio*  Un*  to  somt  mokt-up  [Length  &  Cou9»(«)]  os  tht  cotXt  po^. 

I  Obivv  Rtturn  Loss  from  200  to  3500  Hi  (066)  or  2M  to  3000  Hi  (HSe)  notinfl 
monimum  ond  minimum  voluM.  Nott  tht  volu*  ond  fr»qutoey  of  tht  poortst  (Lowttt 
Numtrieol  Volue)  SRL  (SRL  bteomts  bttttr  o«  tht  rtodmgi  bMomt  mort  ntaotrvt). 
Rtcord  this  volut  and  frtquancy. 


Not««: 

Q    Ttrminolt  to  ohich  cobIt  poir  and  Artificial  Una  ort  ottochtd  thou  bt 

dettrmintd  from  tht  monufocturtr's  oparoting  instructians.  Propar  sailing* 
for  vorious  swilchas  ond  od^istmanls  on  tha  last  sal  shall  olso  ba 
dalarminad  from  tha  soma  sourca 


(5)  IMIcom-Tl32.  Wleom-T195.  or  a^ivolant 


FIGURE  10 

ONE- PERSON  OPEN  CIRCUIT  MEASUREMENT 
STRUCTURAL  RETURN  LOSS  USING  LEVEL  TRACER 


EXT 
BAT-i_ 

-Laval  Trocar 
/—Una 

XXDC 

^2; 

Pracision 
Boloncad 
Nalwork 
(PBN)    •■ 

\^ 

CoWa  Poir 

"o 1 

0- 

■o 

Sooo 

ooc 


:Z3 


open  Circuit 

Ttlephont  sat   if  present. 

sholi  ba  on  hook. 


Meosurement  Procedure 

1.  Connect  the  lest  equipment  ond  coble  poir  under  test  os  shown  obove  (See  Note^) 
Set  gouge  of  PBN  for   Single  Gouge  -  Some  gouge  os  coble  being  mtosured:  Mi.eS 
CO" as  -   Most  predominoni  gouge  odpcent  to  lest  set.  

2.  Observe  Return  Loss  between  1000  ond  3500  Hi  (066)  or  1000  ond  3000  Hi  (H88) 
observing  moximum  and  minimum  wjiues^  Note  the  volue  ond  frequency  of  the  poorest 
(Lowest  Numericol  Volue)  SRL.   Single  Couae:    Record  Ihis  «>lue.     Mi.ed  Couoe    Chonge 
gouge  ol  PBN  ond  note  if  SRL  becomes  belter    (SRl  becomes  belter  as  reodings 
become  more  negotive).     If  it  does,  record  this  volue  ond  frequency:    if  not,  record 
volue  oblo«ed  erith  originol  gouge  selling.   (Varying  gouge  win  be  necessory 
depending  on  octud  coble  layout,  lo  obloin  best  SRL). 


Noles: 


© 


t.J    Terminols  to  which  coble  poir  ond  Vtificiol  Line  ore  olloched  sholl  be    • 
determined  from  the  mofHifoclurer's  operoting  inslructionv  Proper  «etlngs 
for  vorious  switches  ond  odjustments  on  the  test  set  shod  also  be 
determined  from  the  some  source. 


@    W»com-T132.  WJcom-T195.  or  equivolenL 
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(7)  Applicable  results,  (i)  For  loaded 
and  nonloaded  loops,  the  two  traces  in 
the  pulse  return  pattern  or  impedance 
method  (paragraph  (f)(5){i)  of  this 
section)  shall  be  essentially  identical. 
The  degree  of  comparison  required  of 


the  two  traces  is  to  be  determined  by 
experience. 

(ii)  For  loaded  loops,  results  for  return 
loss  measurements  using  a  level  tracer, 
with  artificial  hne,  in  lieu  of  a  PBN 
(paragraph  (f)(5)(ii)  of  this  section)  shall 
meet  the  following  requirements: 


(A)  For  D66  and  H88  loaded  cables 
the  structiu-al  return  loss  (SRL)  values 
shall  range  between  28  and  39  dB, 
respectively,  at  the  critical  frequency  of 
structural  return  loss  (CFSRL)  within 
the  pass  band  of  the  loading  system 
being  used.  The  minimum  SRL  value  for 
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uniform  gauge  shall  be  25  dB  CFSRL. 
These  SRL  values  apply  for  loaded 
cables  of  uniform  gauge  for  the  entire 
length  of  the  subscriber  loop  cuxuit. 
Subscriber  loop  circuits  shall  meet  the 
loading  spacing  deviations  and  the  cable 
mutual  capacitance  requirements  in  the 
applicable  RUS  r^ble  specifications; 

(B)  For  mixed  gauge  loaded  cables  the 
SRL  values  shall  be  25  and  27  dB 
CFSRL.  respectiveK ,  and  the  minimum 
SRL  value  shall  be  22  dB  CFSRL;  and 

(C)  The  two  traces  m  the  pulse  return 
pattern  should  be  essentially  identical. 
The  degree  of  comparison  required  of 
the  two  traces  is  determined  by 
experience 

(ill)  For  loaded  loops,  the  results  of 
open  circuit  structural  return  loss 
measurements  using  a  level  tracer 
(paragraph  (f)(5)(iii)  of  this  section)  shall 
meet  the  following  requirements.  For 
D66  and  H88  loaded  cables  with 
uniform  or  mixed  gauges,  the  worst 
value  allowed  for  measured  open  circuit 
structural  return  loss  between  1,000— 
3.500  Hz  and  1.000-3,000  Hz. 
respectively,  shall  be  approximately  0.9 
dB  (round  trip)  for  each  100  ohms 
outside  plant  dc  loop  resistance 
mciuding  the  resistance  of  the  load 
coils  The  value  of  0.9  dB  per  100  ohms 
for  the  round  trip  loss  remains 
reasonably  accurate  as  long  as: 

(A)  The  subscriber  end  section  of  the 
loaded  pair  under  test  is  approximately 
2.250  ft  (685  m)  for  D66  loading  or  3.000 
ft  (914  m)  for  H88  loading  in  length;  and 

(B)  The  one-way  1,000  Hz  loss  does 
not  exceed  10  dB. 

(iv)  For  loaded  loops,  the  measured 
value  of  open  circuit  structiu-al  return 
loss  can  only  be  as  accurate  as  the 
degree  to  which  the  dc  loop  resistance 
of  the  loaded  pair  under  test  is  known. 
Most  accurate  results  shall  be  obtained 
when  the  dc  loop  resistance  is  known 
by  actual  measurements  as  described  in 
paragraph  (d)  of  this  section. 
Furthermore,  where  the  dc  loop 
resistance  is  measured  at  the  same  time 
as  the  open  circuit  structural  return  loss, 
no  correction  for  temperature  is  needed 
because  the  loss  is  directly  proportional 
to  the  loop  resistance.  Where  it  is  not 
practical  to  measure  the  dc  loop 
resistance,  it  shall  be  calculated  and 
corrected  for  temperature  as  specified  in 
paragraph  (d)(6)(ii)  of  this  section. 
When  measuring  existing  plant,  care 
shall  be  taken  to  verify  the  accuracy  of 
the  records,  if  they  are  used  for  the 
calculation  of  the  dc  loop  resistance.  For 


buried  plant,  the  temperature  correction 
shall  be  based  at  the  normal  depth  of  the 
cable  in  the  ground.  (Temperature  can 
be  measured  by  boring  a  hole  to  cable 
depth  with  a  ground  rod,  placing  a 
thermometer  in  the  ground  at  the  cable 
depth,  and  taking  and  averaging  several 
readings  during  Uie  course  of  the 
resistance  measurements.)  For  aerial 
cable  it  shall  be  based  on  the 
temperature  inside  the  cable  sheath. 

(v)  For  loaded  loops,  the  best 
correlation  between  the  measured  and 
the  expected  results  shall  be  obtained 
when  the  cable  is  of  one  gauge,  one  size. 
and  the  far  end  section  is  approximately 
2.250  ft  (685  m)  for  D66  loading  or  3,000 
ft  (914  m)  for  H88  loading.  Mixing 
gauges  and  cable  sizes  will  result  in 
undesirable  small  reflections  whose 
frequency  characteristics  and  magnitude 
caimot  be  accurately  predicted.  In 
subscriber  loop  applications,  cable 
gauge  may  be  somewhat  uniform  but  the 
cable  pair  size  most  likely  will  not  be 
uniform  as  cable  pair  sizes  taper  off 
toward  the  customer  access  location  and 
a  downward  adjustment  of  1  dB  of  the 
allowed  value  shall  be  acceptable. 
"Long"  end  sections  (as  defined  in 
TE&CM  Section  424,  "Guideline  for 
Telecommimications  Subscriber  Loop 
Plant")  lower  the  expected  value,  a 
further  downward  adjustment  of  3  dB  in 
the  allowed  value  shall  be  acceptable. 

(vi)  For  loaded  loops,  the  limiting 
factor  when  making  open  circuit 
structural  return  loss  measurements  is 
when  the  1.000  Hz  one-way  loss  of  the 
loaded  cable  pair  under  test  becomes  10 
dB  or  greater;  it  becomes  difficult  to 
detect  the  presence  of  irregularities 
beyond  the  10  dB  point  on  the  loop.  To 
overcome  this  difficulty,  loaded  loops 
having  a  one-way  loss  at  1 ,000  Hz 
greater  than  10  dB  shall  be  opened  at 
some  convenient  point  (such  as  a 
pedestal  or  ready  access  enclosure)  and 
loss  measurements  at  the  individual 
portions  measiuing  less  than  10  dB  one- 
way shall  be  made  separately.  When 
field  mounted  voice  frequency  repeaters 
are  used,  the  measurement  shall  be 
made  at  the  repeater  location  in  both 
directions. 

(8)  Data  record,  (i)  When  performing 
a  pulse  return  pattern  or  impedance 
open  circuit  measurement  on  loaded 
and  nonloaded  loops,  a  "check  mark" 
indicating  that  the  pair  tests  good  or  an 
"X"  indicating  that  the  pair  does  not 
test  good  shall  be  recorded  in  the  SRL 
column.  A  suggested  format  similar  to 


Format  I  for  subscriber  loops  in 

§  1755.407  or  a  format  specified  in  the 

applicable  construction  contract  may  be 

used. 

(ii)  When  performing  open  circuit 
return  loss  measurements  using  the 
return  loss  balanced  to  an  artificial  line 
or  return  loss  using  a  level  tracer  on 
loaded  loops,  the  value  of  the  poorest 
(lowest  numerical  value)  SRL  and  its 
frequency  in  the  proper  column 
between  1 ,000  and  3.500  Hz  for  D66 
loading  or  between  1.000  and  3,000  Hz 
for  H88  loading  shall  be  recorded.  A 
suggested  format  similar  to  Format  1  for 
subscriber  loops  in  §  1755.407  or  a 
format  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  more 
common  causes  for  faihng  to  obtain  the 
desired  results  may  be  due  to  reversed 
load  coil  windings,  missing  load  coils, 
bridge  taps  between  load  coils,  load  coil 
spacing  irregularities,  excessive  end 
sections,  cables  having  high  or  low 
mutual  capacitance,  load  coils 
inadvertently  installed  in  nonloaded 
loops,  moisture  or  water  in  the  cable, 
load  coils  having  the  wrong  inductance, 
split  pairs,  and  improperly  spliced 
connectors.  The  above  can  occur 
singularly  or  in  combination. 
Experience  to  date  indicates  that  the 
most  common  problems  are  missing 
load  coils,  reversed  load  coil  windings 
or  bridge  taps, 

(g)  Cable  insertion  loss  measurement 
(carrier  frequencies).  (1)  When  specified 
by  the  borrower,  carrier  frequency 
insertion  loss  measurements  shall  be 
made  on  cable  pairs  used  for  Tl,  TlC, 
and/or  station  carrier  systems.  Carrier 
frequency  insertion  loss  shall  be  made 
on  a  minimum  of  three  pairs.  Select  at 
least  one  pair  near  the  outside  of  the 
core  unit  layup.  If  the  three  measured 
pairs  are  within  10%  of  the  calculated 
loss  in  dB  corrected  for  temperature,  no 
further  testing  is  necessary.  If  any  of  the 
measured  pairs  of  a  section  are  not 
writhin  10%  of  the  calculated  loss  in  dB, 
all  pairs  in  that  section  used  for  carrier 
transmission  shall  be  measured. 

(2)  Method  of  measurement.  The  step- 
by-step  method  of  measurement  shall  be 
as  shown  in  Figure  11. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figure  1 1  as 
follows: 
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FIGURE  11 

_A.~.RiLR   •^£Q^£NCY  INSERTION  LOSS  MEASUREMENT 
CABLE  FAOUTIES 


Wtamfcgd 


Cobl*  Poir- 


I Tr.,.-^~  ,5c.,  Te»t  S«10 


frt^fncj  Sdtctn*  Voltmtlar 
or  Oeuil  (CRT)  T«tl  S«t  (|) 


Meo»uremtnl  ProetAjr* 

Q^  Connect  th*  transmission  test  s«t  to  one  end  of  the  length  of  coM*  to  b« 
measured  ond  either  the  frequency  selective  voltmeter  {FSVU)  v  CRT  test  set 
to  the  other  end  os  show*. 

@  Record  the  Insertion  Loss  in  dB  of  the  coble  ot  eoch  specified  frequency: 

@T>ie  meosurcd  Insertion  Loss  of  the  coble  should  be  within  ±  10  percent  of 
the  colculoted  loss  in  d8  when  the  loss  is  corrected  for  temperature. 

^Transmission  lest  sets  hoving  on  impedonce  between  tOO  ond  135  ohms  vi 
the  coble  side  ore  occeploble. 


© 


Nol«»: 


0    M.P,-204S.  M.P.-2(HC.  H.P.-355.  Siemens- W2057.  or  equivalent 

@    Waeom-T136.  W»com-T336.  »«com-TJ37.  tWcom-T132B. 
Siemens-[)20S7,  or  equivalent. 


Billing  coo€  mio-i6-p 

(4)  Applicable  results,  (i)  The  highest 
frequency  to  be  measured  is  determined 
by  the  type  of  carrier  system.  For  Tl 
type  carrier,  the  highest  frequency  is 
normally  772  kHz.  For  TlC  type  carrier, 
the  highest  frequency  is  normally  1576 


kHz.  The  highest  frequency  to  be 
measured  for  station  carrier  is  140  kHz. 

(ii)  The  measured  insertion  loss  of  the 
cable  shall  be  within  ±10%  of  the 
calculated  loss  in  dB  when  the  loss  is 
corrected  for  temperature. 


(iii)  The  calculated  insertion  loss  is 
computed  as  follows: 

(A)  Multiply  the  length  of  each 
different  gauge  by  the  applicable  dB  per 
unit  length  as  shown  in  Table  7  or  8  as 
follows: 


10  .... 
20  .... 
40  .... 
60  .... 
80  .... 
100.. 
112  .. 
120  .. 
140  .. 
160.. 
180  .. 
200  .. 
300  .. 
400  .. 
500  .. 
600.. 
700  .. 
772  .. 
800.. 
900  .. 
1000 
1100 
1200 
1300 
1400 
1500 


Table  7.— Cable  Attenuation  @  68°F  (acC)  Filled  Cables— Solid  Insulation 


Frequency  (kHz) 


Attenuation  dB/mile  (dB/km)  gauge  (AWG) 


19 


2.8(1.7) 
3.2  (2.0) 

3.6  (22) 
4.0  (2.5) 
4.5  (2.8) 
4.9  (3.0) 
5.2  (32) 

5.4(3.3) 
5.8  (3.6) 
6.2  (3.8) 
6.6(4.1) 
7.0  (4.3) 

8.7  (5.4) 
10.0  (62) 
112(6.9) 
122  (7.5) 
132  (82) 
13.8  (8.5) 
142  (8.8) 
14.8(92) 
15.8  (9.8) 

16.4(102) 
17.4(10.8) 
17.9(11.1) 
19.0(11.8) 
19.5(12.1) 


22 


4.8  (2.9) 

5.8  (3.6) 

6.5  (4.0) 

6.9  (4.2) 
7.3(4.5) 

7.7  (4.7) 

8.0  (4.9) 

8.1  (5.0) 

8.6  (5.3) 
9.0  (5.6) 
9.5  (5.9) 

10.0  (6.2) 
12.2  (7.5) 

14.1  (8.8) 
15.9  (9.8) 

17.5(10.9) 
19.0(11.8) 
19.9  (12.4) 
20.1  (12.5) 
21.6(13.4) 
22.7(14.1) 
23.8(14.8) 
24.8(15.4) 
25.9(16.1) 
26.9  (16.7) 
28.0(17.4) 


24 


6.4  (3.9) 

82  (5.1) 

9.6  (6.0) 

10.3  (6.4) 

10.7(6.6) 

11.1  (6.8) 

11.3(7.0) 

11.5(7.1) 

11.9(7.4) 

12.3  (7.6) 

12.7  (7.9) 

132  (82) 

15.4(9.6) 

17.7(11.0) 

19.8(12.3) 

21.8(13.6) 

23.6  (14.7) 
24.8  (15>») 
27.4  (17.1) 

29.0  (18.0) 

31.1  (19.3) 

32.7  (20.3) 
34.3(21.3) 
35.4  (22.0) 
37.0  (23.0) 
38.0  (23.6) 


26 


8.5  (5.3) 
112(6.9) 
13.9  (8.6) 
152  (9.4) 
16.0  (9.9) 

16.5  (102) 

16.8  (10.5) 
17.0(10.6) 
17.4  (10.8) 
17.8(11.1) 
182(11.3) 
18.6(11.5) 

20.6  (12.8) 

22.9  (142) 
252  (15.6) 
27.4(17.0) 

29.6  (18.4) 
31.4  (19.5) 
31.7(19.7) 
33.8(21.0) 
35.9  (22.3) 
38.0  (23.6) 
40.0  (24.9) 

41 .7  (25.9) 
43.3  (26.9) 
44.3  (27.6) 
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Table  7.— Cable  Attenuation  @  es^F  (20*C)  Filled  Cables— Solid  Insulation — Continued 


Frequency  (kHz) 

Attenuation  dB/rmie  (dB/T<mj  gauge  (AWG; 

19 

22             '             24             '             26 

1576 _ „ 

20.1  (12.4) 

29.0  (18.0)           39  0  (24.3)           44.4  (28.2) 

Tab.e  8.— Cable  Attenuatkdn  @  68°F  (20*'C)  Filled  Cables— Expanded  Insulation 


Frequency  (kHz) 


Attenuation  dB/mile  (dB/km)  gauge  (AWG) 


19 


,  3.0(1.8) 
3.5  (2.1) 
4.0  (2.5) 

4.5  (2.8) 
5.2  (3.3) 

5.8  (3.6) 
6.0  (3.8) 
6.2  (3.9) 

6.6  (4.1) 

6.9  (4.3) 

7.4  (4.6) 
7.9  (4.9) 

9.5  (5.9) 
11.1  (6.9) 
12.1  (7.5) 

13.7  (8.5) 
14  8  !9  2' 
IS, 3  i9.6. 

15.8  (9.8) 

17.0  (10.5) 
17.4  (10.8) 
17.9(11.1) 
19.0(11.8) 
19.5(12.1) 

20.1  (12.5) 
20.6  (12.8) 
21.6  (13.4) 


22 


4.9  (3.0) 
6.0  (4.1) 
7  0  (4.3) 
7  5  (4.6) 
7  9  (4.9) 

8.4  (52) 
B.S  (5.4) 
9.0  (5.6) 

9.5  (5:9) 
^0,0  (6.2) 
10.6  (6.6) 

11.1  (6.9) 

13.2  (8.2) 

15.3  (9.5) 
17.9  (11.1) 
19.5(12.1) 
2'  1  (13.1) 
2;. 6  (13.4) 
22.2  (13.8) 
23.8  (14.8) 

24,8  (15.4! 

26.4  (16.4) 

27.4  (17.1) 

28.5  .'^7- 

29.6  :^8,4, 
30.6  (19.0) 
31.1  (19.3) 


24 


6.5  (4.0) 

8.5  (5.2) 

10.2  (6.3) 

11.1  (6.8) 

^'.3  (6,9) 
11.6(72) 
11.9(7.4) 
12.1  (7.5) 
12.7  (7.9) 
'3.2  (8.2) 
'3  7  :8,5) 
■4.2  (8.8) 

16.8  (10.5) 
19.5(12.1) 

22.2  (13.8) 

24.3  (15.1) 

26.4  (16.4) 
27.4  (17.1) 
28  0  (17.4) 
2S  6  (18.4) 
31  •  (19.3) 
33.3  (20.7) 
34  3  (21  3) 

35.9  (22  3; 

37  Q  .23.0: 

38  5  .:23  9^ 

39  •  f24,3. 


26 


8.6  (5.3) 
11.5(7.1) 

14  4  <8.9' 
16.0  i9.9. 
16.2(10.1) 
16.4  (10.2) 
16.6(10.3) 
16.9  (10.5) 
172(10.7) 
17.4  (10.8) 
17.9(11.1) 
*8  5  '^-  5) 
21  5  r3A} 
24  3  -5.1) 
274  (^7.1) 
29.6  (18.4) 
322  (20.0) 
33.8(21.0) 
34.4(21.3) 

36.4  (22.6) 

38.5  (23.9) 

40.6  (25.3) 
42  2  (26.2) 

43.8  (272) 

45.9  (28.5) 
47  5  (29.5) 
48.6  (30.2) 


(B)  Add  the  individual  losses  for  each 
gauge  to  give  the  total  calculated 
insertion  loss  at  a  temperatiire  of  68°F 
(ZCC). 

(C)  Correct  the  total  calculated 
insertion  loss  at  the  temperature  of  68"? 
(20°C)  to  the  measurement  temperature 
by  the  following  formulae: 

A,=A68x|l+0.0012x(t-68))  for  English 

Units 
.\<=A2ox(l+0.0G22x(t-20)]  for  Metric 

Units 
Where: 

A,  =  Insertion  loss  at  the  measurement 

temperature  in  dB. 
A<Mj  =  Insertion  loss  at  a  temperature  of 

68^  in  dB. 
.\2o  =  Insertion  loss  at  a  temperature  of 

aCC  in  dB. 


t  =  Measurement  temperature  in  "F  or 
(»C);  and 

(D)  Compare  the  calculated  insertion 
loss  at  the  measurement  temperature  to 
the  measured  insertion  loss  to 
determine  compliance  with  the 
requirement  specified  in  paragraph 
(g)(4)(ii)  of  this  section.  (Note: 
Attenuation  varies  directly  with 
temperature.  For  each  tWF  (S.S'C) 
change  in  temperature  increase  or 
decrease  the  attenuation  by  ±1%.) 

(iv)  If  the  measured  value  exceeds  the 
±10%  allowable  variation,  the  cause 
shall  be  determined  and  corrective 
action  shall  be  taken  to  remedy  the 
problem. 

(5)  Data  record.  Results  of  carrier 
frequency  insertion  loss  measurements 
for  station,  Tl,  and/or  TIC  type  carrier 


shall  be  recorded.  Suggested  iormats 
similar  to  Format  III,  Outside  Plant 
Acceptance  Tests — Tl  or  TIC  Carrier 
Pairs,  and  Format  IV,  CXitside  Plant 
Acceptance  Tests — Station  Carrier  Pairs, 
in  §  1755.407  or  formats  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Probable  causes  for 
nonconformance.  If  the  measured  loss  is 
low,  the  cable  records  are  likely  to  be  in 
error.  If  the  measured  loss  is  high,  there 
may  be  bridge  taps,  load  coils  or  voice 
frequency  build-out  capacitors 
connected  to  the  cable  pairs  or  the  cable 
records  may  be  in  error.  Figures  12  and 
13  are  examples  that  show  the  effects  of 
bridge  taps  and  load  coils  in  the  carrier 
path.  Figures  12  and  13  are  as  follows: 
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FIGURE  12 

EFFECTS  OF  BRIDGE   TAPS  ON   ATTENUATION 
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FIGURE  13 

EFFECTS  OF  LOADING  COILS  ON  ATTENUATION 
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BILLING  CODE  J415-1S-P 

§1755,404     Fib«r  optic  cabie 
tetecommunicaUons  plant  measurements. 

d    Armor  continuity.  (1)  Tests  and 
:t>m-,  .-►'ST.ents  shall  be  made  to  ensure 
tiiat  itie  drmoT  of  fiber  optic  cables  is 
continuous.  There  are  two  areas  of 
concern.  The  first  is  armor  bonding 
within  a  splice  and  the  second  is  armor 
continuity  between  splices. 

(2)  Measurement  techniques  outlined 
nere  for  verification  of  armor  continuity 
are  applicable  to  buried  fiber  optic  cable 
plant.  Measurements  of  armor 
continuity  between  splices  in  aerial, 
armored,  fiber  optic  cable  should  be 
made  prior  to  completion  of  splicing. 
Conclusive  results  cannot  be  obtained 
on  aerial  plant  after  all  bonds  have  been 
completed  to  the  supporting  strand, 
rnultigrounded  neutral,  etc. 

(3)  Method  of  measurement.  Armor 
continuity  within  splices  shall  be 
measured  with  a  cable  shield  splice 
continuity  test  set.  The  step-by-step 
measurement  procedure  outlined  in  the 
manufacturer's  operating  instructions 
for  the  specific  test  equipment  being 
used  shall  be  followed. 

(4)  Test  equipment.  A  cable  shield 
splice  continuity  tester  shall  be  used  to 


measure  armor  continuity  within 
splices. 

(5)  Applicable  results.  When  utilizing 
shield  continuity  testers  to  measure 
armor  continuity  within  splices,  refer  to 
the  manufacturer's  published 
information  covering  the  specific  test 
equipment  to  be  used  and  for 
anticipated  results. 

(6)  Data  record.  Measurement  data 
from  armor  continuity  tests  shall  be 
recorded  together  with  anticipated 
values  in  an  appropriate  format  to 
permit  comparison.  The  recorded  data 
shall  include  specific  location,  cable 
size,  and  cable  type,  if  known,  etc. 

( 7 )  Probable  causes  for 
nonconformance.  Among  probable 
causes  for  nonconformance  are  broken 
or  damaged  armors,  bad  bonding 
harnesses,  poorly  connected  bonding 
clamps,  loose  bonding  lugs,  etc. 

[b)  Fiber  optic  splice  loss 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  splice  loss 
measurements  shall  be  performed  on  all 
field  and  central  office  spUce  points. 

(2)  Method  of  measurement,  (i)  Field 
splice  loss  measurements  shall  be  made 


between  the  end  termination  points  at 
1310  and/ or  1550  nanometers  for  single 
mode  fibers  and  in  accordance  with 
Figure  14.  Two  splice  loss 
measurements  shall  be  made  between 
the  end  termination  points.  The  first 
measurement  shall  be  from  termination 
point  A  to  termination  point  B.  The 
second  measurement  shall  be  fi-om 
termination  point  B  to  termination  point 
A. 

(ii)  CO  spUce  loss  measurements  shall 
be  made  at  1310  and/or  1550 
nanometers  for  single  mode  fibers  and 
in  accordance  with  Figure  15.  Two 
splice  loss  measurements  shall  be  made 
between  the  end  termination  points. 
The  first  measurement  shall  be  fi-om 
termination  point  A  to  termination 
point  B.  The  second  measurement  shall 
be  from  termination  point  B  to 
termination  point  A. 

(3)  Test  equipment.  The  test 
equipment  is  showrn  in  Figures  14  and 
15.  The  optical  time  domain 
reflectometer  (OTDR)  used  for  the 
testing  should  have  dual  wave  length 
capability.  Figures  14  and  15  are  as 
follows- 
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FIGURE  14 

FIBER  OPTIC  FIELD  SPLICE  LOSS  MEASUREMENT 
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FIGURE   15 

HBER  OPTIC  CENTRAL  OFFICE  SPUCE  LOSS  MEASUREMENT 
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(4)  Applicable  results,  (i)  The  splice 
loss  for  each  single  mode  field  splice 


shall  be  the  bi-directional  average  of  the 
two  OTDR  readings.  To  calculate  the 
actual  splice  loss,  substitute  the  OTDR 


readings  inaintaiiung  the  sign  of  the  loss 
(+)  or  apparent  gain  ( - )  into  the 
following  equation: 


Actual  Splice  Loss  (dB)  ■ 


OTDR  Reading  From  A  to  B  +  OTDR  Reading  From  B  to  A 


(ii)  When  specified  in  the  applicable 
construction  contract,  the  spUce  loss  of 
each  field  splice  at  1310  and/or  1550 
nanometers  shall  not  exceed  the  limit 
specified  in  the  contract. 

(iii)  When  no  limit  is  specified  in  the 
applicable  construction  contract,  the 
pice  loss  of  each  field  splice  shall  not 
^'\i  e'ec!  0  2   !B  at  1310  and/or  1550 
aanurneterb. 

(iv)  The  splice  loss  for  each  single 
mode  CO  splice  shall  be  the  bi- 
directional average  of  the  two  OTDR 
reading.  To  calculate  actual  splice  loss, 
substitute  the  OTDR  reading, 
maintaining  the  sign  of  the  loss  (+)  or 
apparent  gain  ( - ),  into  the  equation 
specified  in  paragraph  (b){4)(i)  of  this 
section. 

(v)  When  specified  in  the  applicable 
construction  contract,  the  splice  loss  of 
each  central  office  splice  at  1310  and/ 
or  1550  nanometers  shall  not  exceed  the 
limit  specified  ill  the  contract. 


(vi)  When  no  limit  is  specified  in  the 
applicable  construction  contract,  the 
splice  loss  of  each  central  office  splice 
shall  not  exceed  1.2  dB  at  1310  and/or 
1550  nanometers. 

(5)  Data  record.  The  measurement 
data  shall  be  recorded.  A  suggested 
format  similar  to  Format  V,  Outside 
Plant  Acceptance  Test — Fiber  Optic 
Telecommunications  Plant,  in 

§  1755.407  or  a  format  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Probable  causes  for 
nonconformance.  When  the  results  of 
the  splice  loss  measurements  exceed  the 
specified  limits  the  following  factors 
should  be  checked: 

(i)  Proper  end  preparation  of  the 
fibers; 

(ii)  End  separation  between  the  fiber 
ends; 

(iii)  Lateral  misalignment  of  fiber 
cores; 


'    (iv)  Angular  misalignment  of  fiber 
cores; 

(v)  Fresnel  reflection; 

(vi)  Contamination  between  fiber 
ends; 

(vii)  Core  deformation;  or 

(vlii)  Mode-field  diameter  mismatch. 

(c)  End-to-end  attenuation 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  end-to-end 
attenuation  measurements  shall  be 
performed  on  each  optical  fiber  within 
the  cable. 

(2)  Method  of  measurement.  For 
single  mode  fibers,  the  end-to-end 
attenuation  measurements  of  each 
optical  fiber  at  1310  and/or  1550 
nanometers  in  each  direction  between 
end  termination  points  shall  be 
perform  eci   n  accordance  with  Figure 
16. 
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(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figure  16  as 
follows: 
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FIGURE   16 

END-TO-END  FIBER  OPTIC  ATTENUATION  MEASUREMENT 
SHOWING  MEASUREMENT  IN  ONE  DIRECTION  ONLY  (2) 
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(4)  Applicable  results.  The  end-to-end 
attenuation  of  each  single  mode  optical 
fiber  at  1310  and/ or  1550  nanometers 
shall  not  exceed  the  limits  specified  in 
the  applicable  construction  contract. 

(5)  Data  record.  The  measurement 
data  shall  be  recorded.  A  suggested 
format  similar  to  Format  V  for  fiber 
optic  telecommunications  plant  in 

§  1755.407  or  on  a  format  specified  in 
the  applicable  construction  contract 
may  be  used. 

(6)  Probable  causes  for 
nonconformance.  Failure  of  each  optical 


fiber  to  meet  the  end-to-end  attenuation 
limit  could  be  attributed  to  the 
following: 

(i)  Excessive  field  or  central  office 
splice  loss; 

(ii)  Excessive  cable  attenuation;  or 

(iii)  Damage  to  the  fiber  optic  cable 
during  installation. 

(d)  End-to-end  fiber  signature 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  end-to-end  fiber 


signature  testing  shall  be  performed  on 
each  optical  fiber  within  the  cable. 

(2)  Method  of  measurement.  For 
single  mode  fibers,  the  end-to-end  fiber 
signature  measurement  of  each  optical 
fiber  in  each  direction  shall  be 
performed  between  end  termination 
points  at  1310  and/or  1550  nanometers 
in  accordance  with  Figure  17. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figure  17  as 
follows: 
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FIGURE  17 

ENO-TO-ENO  FIBER  OPPC  SIGNATURE  MEASUREMENT 
SHOWING  MEASUREMENT  IN  ONE  DIRECTION  ONLY(D 


5  rf1?i^ 


^, 


aiLUNG  COOE  M10-1S-C 

(4)  Applicable  results.  The 
ippearance  of  each  optical  fiber 
between  end  termination  points. 

(5)  Data  record.  Plot  the  trace  of  each 
optical  fiber  and  retain  as  a  permanent 
record  for  future  comparison  if  needed. 

(6)  Probable  causes  for 
nonconformance  N^no 

§  1755.405     Voiceband  aata  transr^issior. 
measurements. 

laj  The  data  transmission 
measurements  listed  in  this  section 
shall  be  used  to  determine  the 
acceptability  of  trunk  and  nonloaded 
subscriber  loop  circuits  for  data  modem 
transmission. 

(b)  Signal-to-C  notched  noise  (S/CNN) 
measurement.  (1)  When  specified  by  the 
borrower,  S/CNN  measurements  shall  be 
made  on  trunk  circuits  and  nonloaded 
subscriber  loops.  For  trunk  circuits,  the 
measurement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measurement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer's  access 
location. 

(2)  S/CNN  is  the  logarithmic  ratio 
expressed  in  dB  of  a  1,004  Hz  holding 
tone  signal  compared  to  the  C-message 
weighted  noise  level.  S/CNN  is  one  of 
the  most  important  transmission 
parameters  affecting  the  performance  of 


data  transmission  because  proper 
modem  operation  requires  low  noise 
relative  to  received  power  level.  Since 
modulated  carriers  are  used  in  data 
communication  systems,  noise 
measurements  need  to  be  performed 
with  power  on  the  connection  to 
activate  equipment  having  signal-level- 
dependent  noise  sources.  For  4  kHz 
chaimels,  a  1,004  Hz  holding  tone  is 
used  to  activate  the  signal-dependent 
equipment  on  the  channel  or 
connection. 

(3)  Method  of  measurement.  The  S/ 
CNN  measurement  shall  be  made  using 
a  1,004  Hz  holding  tone  at  - 13  dBmO 
(decibels  relative  to  one  milliwatt, 
referred  to  a  zero  transmission  level 
point)  and  performed  in  accordance 
with  American  National  Standards 
Institute  (ANSI)  Tl.506-1989. 
Telecommunications — Switched 
Exchange  Access  Network  Transmission 
Specifications,  and  American  National 
Standards  Institute/Institute  of 
Electrical  and  Electronics  Engineers 
(ANSI/IEEE)  743-1984(R  1993), 
Standard  Methods  and  Equipment  for 
Measuring  the  Transmission 
Characteristics  of  Analog  Voice 
Frequency  Circuits.  The  ANSI  Tl.506- 
1989,  Telecommunications — Switched 
Exchange  Access  Network  Transmission 
Specifications  is  incorporated  by 


reference  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  part  51.  Copies  of 
ANSI  Tl.506-1989  are  available  for 
inspection  during  normal  business 
hours  at  RUS.  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1598  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
Copies  are  available  from  ANSI, 
Customer  Service,  11  West  42nd  Street, 
New  York,  New  York  10036,  telephone 
number  (212)  642-4900.  The  ANSI/IEEE 
743-1984(R  1993),  Standard  Methods 
and  Equipment  for  Measuring  the 
Transmission  Characteristics  of  Analog 
Voice  Frequency  Circuits  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  522(a)  and  1  CFR  part  51. 
Copies  of  ANSI/IEEE  743-1984(R  1993) 
are  available  for  inspection  during 
normal  business  hours  at  RUS,  room 
2845,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-1598  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  are  available 
from  ANSI,  Customer  Service,  11  West 
.e42nd  Street.  New  York,  New  York 
10036,  telephone  number  (212)  642- 
4900. 

Note:  The  incorporation  by  reference  and 
availability  of  in8i)ection  copies  are  pending 
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approval  by  the  Office  of  the  Federal 
Register. 

(4)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984  (R  1993). 

(5i  Applicable  results  The  S/CIW  for 
both  Inink  and  nonioaded  subscriber 
loop  circuits  shall  not  be  less  than  31 
dB. 

(6)  Data  record.  The  measurement 
data  shall  be  recorded  Suggested 
formats  similar  to  Format  VI.  Voiceband 
Data  Transmission  Tests — Nonioaded 
Subscriber  Loops,  and  Format  VII. 
Voiceband  Data  Transmission  Tests — 
Trunk  Circuits,  m  ^  1755.407  or  formats 
specified  m  the  applicable  construction 
contract  may  be  used. 

(7)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  harmonic  distortion, 
quantizing  noise,  phase  and  ampUtude 
jitter,  and  loss  in  digital  pads  used  for 
level  settings. 

(c)  Signal-to-intermodulation 
distortion  (S/IMD)  measurement.  (1) 
When  specified  by  the  borrower.  S/IMD 
measurements  shall  be  made  on  trunk 
circuits  and  nonioaded  subscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 
For  nonioaded  subscriber  loops,  the 
measurement  shall  be  made  from  the  CO 
to  the  station  protector  of  the  NID  at  the 
customer's  access  location. 

(2)  S/IMD  is  a  measure  of  the 
distortion  produced  by  extraneous 
frequency  cross  products,  known  as 
intermodulation  products,  when  a 
multi-tone  tone  signal  is  applied  to  a 
system. 

(3)  Intermodulation  distortion  (IMD) 
is  caused  by  system  nonlinearities 
acting  upon  the  harmonic  frequencies 
produced  from  an  input  of  multiple 
tones.  The  products  resulting  from  IMD 
can  be  more  damaging  than  noise  in 
terms  of  producing  dafa  transmission 
errors. 

(4)  IMD  is  measured  as  a  signal  to 
distortion  ratio  and  is  expressed  as  the 
logarithmic  ratio  in  dB  of  the  composite 
power  of  four  resulting  test  frequencies 
to  the  total  power  of  specific  higher 
order  distortion  products  that  are 
produced.  The  higher  order  products  are 
measured  at  both  the  2nd  order  and  3rd 
order  and  are  designated  R2  and  R3, 
respectively.  The  four  frequency  testing 
for  IMD  is  produced  with  four  tones  of 
857,  863,  1.372,  and  1,388  Hz  input  at 

a  composite  power  level  of  - 13  dBmO. 

(5)  Methoa  of  measurement.  The  S/ 
IMD  measurement  shall  be  performed  in 
accordance  with  ANSI  Tl. 506-1 989  and 
ANSI/IEEE  743-1984(R  1993). 

(6)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 


m  accordance  with  ANSI/IEEE  743- 
1984  (R 1993] 

(71  Applicable  results.  The  2nd  order 
(R2)  STMD  for  both  trunk  and 
nonioaded  subscriber  loop  circuits  shall 
not  be  less  than  40  dB.  The  3rd  order 
(R3)  S'IMD  for  both  trunk  and 
nonioaded  subscriber  loop  circuits  shall 
not  be  less  than  40  dB. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonioaded  subscriber  loops  and  Format 
VII  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  channel  nonlinearities,  such 
as  compression  and  clipping,  which 
cause  harmonic  and  intermodulation 
distortion  in  a  voiceband  signal. 

(d)  Envelope  delay  distortion  (EDD) 
measurement.  (1)  When  specified  by  the 
borrower,  EDD  measurements  shall  be 
made  on  trunk  circuits  and  nonioaded 
subscriber  loops.  For  trunk  circuits,  the 
measurement  shall  be  made  between  CO 
locations.  For  nonioaded  subscriber 
loops,  the  measurement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer's  access 
location. 

(2)  EDD  is  a  measure  of  the  Unearity 
or  uniformity  of  the  phase  versus 
frequency  characteristics  of  a 
transmission  facility.  EDD  is  also  knowm 
as  relative  envelope  delay  (RED). 

(3)  EDD  is  specifically  defined  as  the 
delay  relative  to  the  envelope  delay  at 
the  reference  frequency  of  1,704  Hz. 
EDD  is  typically  measured  at  two 
frequencies,  one  low  and  one  high  in 
the  voiceband.  The  low  frequency 
measurement  is  made  at  604  Hz.  The 
high  frequency  measurement  is  made  at 
2,804  Hz. 

(4)  Method  of  measurement.  The  EDD 
measurement  shall  be  performed  in 
accordance  with  ANSI  Tl. 506-1989  and 
ANSI/EEEE  743-1984  (R  1993). 

(5)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984  (R  1993). 

(6)  Applicable  results.  The  EDD  for 
both  trunk  and  nonioaded  subscriber 
loop  circuits  at  the  low  frequency  of  604 
Hz  shall  not  exceed  1,500  microseconds. 
The  EDD  for  both  trunk  and  nonioaded 
subscriber  loop  circuits  at  the  high 
frequency  of  2,804  Hz  shall  not  exceed 

1 ,000  microseconds. 

(7)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonioaded  subscriber  loops  and  Format 
VII  for  trunk  circuits  in  §  1755.407  or 


formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(8)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  nonlinearity  of  the  phase 
versus  frequency  characteristic  of  the 
transmission  faciUty.  This  nonlinear 
phase  versus  frequency  characteristic  of 
the  transmission  facility  causes  the 
various  frequency  components  to  travel 
at  different  transit  times  which  results 
in  successively  transmitted  daU  pulses 
to  overlap  at  the  receive  end.  The 
overlapping  of  the  pulses  at  the  receive 
end  results  in  distortion  of  the  received 
signal.  Excessive  EDD  on  the 
transmission  faciUty  may  be  reduced 
using  data  modems  with  equalization  or 
by  conditioning  the  transmission  line. 

(e)  Amplitude  jitter  (AJ)  measurement. 
(1)  When  specified  by  the  borrower,  AJ 
measurements  shall  be  made  on  trunk 
circviits  and  nonioaded  subscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 
For  nonioaded  subscriber  loops,  the 
measurement  shall  be  made  from  the  CO 
to  the  station  protector  of  the  NID  at  the 
customer's  access  location. 

(2)  AJ  is  any  fluctuation  in  the  peak 
amplitude  value  of  a  fixed  tone  signal  at 
1,004  Hz  irom  its  nominal  value.  AJ  is 
expressed  in  peak  percent  amplitude 
modulation. 

(3)  AJ  is  measured  in  two  separate 
frequency  bands,  4 — 300  Hz  and  20-300 
Hz.  The  4 — 300  Hz  band  is  important  for 
modems  employing  echo  canceling 
capabiUties.  The  20 — 300  Hz  band  is 
used  for  modems  that  do  not  employ 
echo  cancelers. 

(4)  Amplitude  modulation  can  affect 
the  error  performance  of  voiceband  data 
modems.  The  measurement  of 
amplitude  jitter  indicates  the  total  effect 
on  the  amplitude  of  the  holding  tone  of 
incidental  amphtude  modulation  and 
other  sources  including  quantizing  and 
message  noise,  impulse  noise,  gain  hits, 
phase  jitter,  and  additive  tones  such  as 
single- frequency  interference. 

(5)  Method  of  measurement.  The  AJ 
measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1989  and 
ANSI/IEEE  743-1984  (R  1993). 

(6)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984  (R  1993). 

(7)  Applicable  results.  The  AJ  for  both 
trunk  and  nonioaded  subscriber  loop 
circuits  in  the  4 — 300  Hz  frequency 
band  shall  not  exceed  6%.  The  AJ  for 
both  trunk  and  nonioaded  subscriber 
loop  circuits  in  the  20 — 300  Hz 
frequency  band  shall  not  exceed  5%. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
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nonloaded  subscriber  loops  and  Fonnat 
VII  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  S/CNN,  impulse 
noise,  and  phase  jitter. 

(f)  Phase  jitter  (PJ)  measurement.  (1) 
When  specified  by  the  borrower,  PJ 
measurements  shall  be  made  on  trunk 
circuits  aiui  nonloaded  subscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 
For  nonloaded  subscriber  loops,  the 
measurement  shall  be  made  from  the  CO 
to  tlie  station  protector  of  the  NID  at  the 
customer's  access  location. 

(2)  PJ  IS  any  fluctuation  in  the  zero 
crossings  of  a  fixed  tone  signal  (usually 
1,004  Hz)  from  their  nominal  position  in 
time  within  the  voicebemd.  PJ  is 
expressed  in  terms  of  either  degrees 
peak-to-peak  Cp-p)  or  in  terms  of  a  Unit 
tnterval  (UI).  One  UI  is  equal  to  360°  p- 

P- 

(3)  PJ  measurements  are  typically 

performed  in  two  nominal  frequency 
bands.  The  frequency  bands  are  20-300 

Hz  band  and  either  the  2-300  Hz  band 
or  the  4-300  Hz  band.  The  20-300  Hz 
band  is  important  to  all  phase-detecting 
modems.  The  4-300  Hz  band  or  the  2- 
300  Hz  band  is  important  for  modems 
employing  echo  canceling  capabiUties. 

(4)  Phase  jitter  can  affect  the  error 
performance  of  voiceband  data  modems 
that  use  phase  detection  techniques. 
The  measurement  of  phase  jitter 
indicates  the  total  effect  on  the  holding 
tone  of  incidental  phase  modulation  and 
other  sources  including  quantizing  and 
message  noise,  impulse  noise,  phase 
hits,  additive  tones  such  as  single- 
frequency  interference,  and  digital 
timing  jitter. 

(5)  Method  of  measurement.  The  PJ 
measurement  shall  be  performed  in 
accordance  with  ANSI  T1.50&-1989  and 
ANSI/IEEE  743-1984(R  1993). 

(6)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 


in  accordance  with  ANSUIEEE  743- 
1984  (R  1993). 

(7)  Applicable  results.  The  PJ  for  both 
trunk  and  nonloaded  subscriber  loop 
circuits  in  the  4-300  Hz  frequency  band 
shall  not  exceed  6.5°  p-p.  The  PJ  for 
both  trunk  and  nonloaded  subscriber 
loop  circuits  in  the  20-300  Hz 
frequency  band  shall  not  exceed  10.0° 
p-p. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Fonnat 
Vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  S/CNN,  impulse 
noise,  and  amplitude  jitter. 

(g)  Impulse  noise  measurement.  (1) 
When  specified  by  the  borrower, 
impulse-noise  measurements  shall  be 
made  on  trunk  ciitniits  and  nonloaded 
subscriber  loops.  For  trunk  circuits,  the 
measurement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measurement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer's  access 
location. 

(2)  Impulse  noise  is  a  measure  of  the 
presence  of  unusually  large  noise 
excursions  of  short  duration  that  are 
beyond  the  normal  background  noise 
levels  on  a  facihty.  Impulse  noise  is 
typically  measured  by  counting  the 
number  of  occiurences  beyond  a 
particular  noise  reference  threshold  in  a 
given  time  interval.  The  noise  reference 
level  is  C-message  weighted. 

(3)  Method  of  measurement.  The 
impulse  noise  measurement  shall  be 
performed  using  a  1,004  Hz  tone  at  - 13 
dBmO  and  in  accordance  with  ANSI 
Tl. 506-1989  and  ANSI/BEEE  743- 
1984(R  1993). 

(4)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984  (R  1993). 


(5)  Applicable  results.  The  impulse 
noise  for  both  trunk  and  nonloaded 
subscriber  loop  circuits  shall  not  exceed 
65  dBmCO  (decibels  relative  to  one 
picowatt  reference  noise  level, 
measured  with  C-message  frequency 
weighting,  referred  to  a  zero 
transmission  level  point).  The  impulse 
noise  requirement  shall  be  based  upon 

a  maximum  of  5  counts  in  a  5  minute 
period  at  equal  to  or  greater  than  the 
indicated  noise  thresholds. 

(6)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Fonnat 
VII  for  trunk  circuits  in  §1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(7)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  transient  signals 
originating  from  the  various  switching 
operations. 

§  1755.406    Shield  or  armor  ground 
resistance  measurements, 

(a)  Shield  or  armor  ground  resistance 
measurements  shall  be  made  on 
completed  lengths  of  copper  cable  and 
wire  plant  and  fiber  optic  cable  plant. 

(b)  Method  of  measurement.  (1)  The 
shield  or  armor  ground  resistance 
measurement  shall  be  made  tetween  the 
copper  cable  and  wire  shield  and 
ground  and  between  the  fiber  optic 
cable  armor  and  ground,  respectively. 
The  measurement  shall  be  made  either 
on  cable  and  wire  lengths  before 
splicing  and  before  any  ground 
connections  are  made  to  the  cable  or 
wire  shields  or  armors  Optionally,  the 
measurement  may  be  made  on  cable  and 
wire  lengths  after  splicing,  but  all 
ground  connections  must  be  removed 
bom  the  section  under  test. 

(2)  The  method  of  measurement  using 
either  an  insulation  resistance  test  set  or 
a  dc  bridge  type  megohmmeter  shall  be 
as  shown  in  Figure  18  as  follows: 
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FIGURE   18 

SHIELD  OR  ARMOR  GROUND  RE9STANCE  MEASUREMENT 
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(c)  Test  equipment.  (1)  The  shield  or  • 
armor  ground  resistance  measurements 
may  be  made  using  an  insulation 
resistance  test  set,  a  dc  bridge  type 
megohmmeter,  or  a  commercially 
available  fault  locator. 

(2)  The  insulation  resistance  test  set 
should  have  an  output  voltage  not  to 
exceed  500  volts  dc  and  may  be  hand 
cranked  or  battery  operated. 

(3)  The  dc  bridge  type  megohmmeter, 
which  may  be  ac  powered,  should  have 
scales  and  multipliers  which  make  it 
possible  to  accurately  read  resistance 
values  of  50,000  ohms  to  10  megohms. 
The  voltage  that  is  appHed  to  the  shield 
or  armor  during  the  test  should  not  be 
less  than  "250  volts  dc"  nor  greater  than 
"1,000  volts  dc"  when  using  an 
instrument  having  adjustable  test 
voltage  levels. 

(4)  Commercially  available  fault 
locators  may  be  used  in  lieu  of  the 
above  equipment,  if  the  devices  are 
capable  of  detecting  faults  having 
resistance  values  of  50,000  ohms  to  10 
megohms.  Operation  of  the  devices  and 
method  of  locating  the  faults  should  be 
in  accordance  with  manufacturer's 
instructions. 

(d)  Applicable  results.  (1)  For  all  new 
copper  cable  and  wire  facilities  and  all 
new  fiber  optic  cable  facilities,  the 


shield  or  armor  ground  resistance  levels 
normally  exceed  1  megohm-mile  (1.6 
megohm-km)  at  68"?  (20''C).  A  value  of 
100,000  ohm-mile  (161,000  ohm-km)  at 
68"?  (20''C)  shall  be  the  minimum 
acceptable  value  of  the  shield  or  armor 
ground  resistance. 

(2)  Shield  or  armor  ground  resistance 
varies  inversely  with  length  and 
temperature.  In  addition  other  factors 
which  may  affect  readings  could  be  soil 
conditions,  faulty  test  equipment  and 
incorrect  test  procedures. 

(3)  For  the  resistance  test  method  and 
dc  bridge  type  megohmmeter,  the  ohm- 
mile  (ohm-km)  value  for  the  shield  or 
armor  ground  resistance  shall  be 
computed  by  multiplying  the  actual 
scale  reading  in  ohms  on  the  test  set  by 
the  length  in  miles  (km)  of  the  cable  or 
wire  imder  test. 

(4)(i)  The  objective  shield  gf  armor 
ground  resistance  may  be  determined  by 
dividing  100,000  by  the  length  in  miles 
(161,000  by  the  length  in  km)  of  the 
cable  or  wire  under  test.  The  resulting 
value  is  the  minimum  acceptable  meter 
scale  reading  in  ohms.  Examples  for 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section  are  as  follows: 
Equation  1.  Test  Set 

Scale  Reading  x  Length  =  Resistance- 
Length 

75,000  ohms  x  3  miles  =  225,000 


ohm -mile 

(75,000  ohms  X  4.9  km  =  367,000 
ohm-km) 
Equation  2.  100,000  ohm-mile  +  Length 
=  Minimum  Acceptable  Meter  Scale 
Reading 

100,000  ohm-mile  ■^  3  miles  =  33.333 
ohms 

(161,000  ohm-km  -^  4.9  km  =  32,857 
ohms) 

(ii)  Since  the  33,333  ohms  (32,857 
ohms)  is  the  minimum  acceptable  meter 
scale  reading  and  the  meter  scale 
reading  was  75,000  ohms,  the  cable  is 
considered  to  haveTnet  the  100,000 
ohm-mile  (161,000  ohm-km) 
requirement. 

(5)  Due  to  the  differences  between 
various  jacketing  materials  used  in 
manufacturing  cable  or  wire  and  to 
varying  soil  conditions,  it  is  impractical 
to  provide  simple  factors  to  predict  the 
magnitude  of  variation  in  shield  or 
armor  to  ground  resistance  due  to 
temperature.  The  variations  can, 
however,  be  substantial  for  v«de 
excursions  in  temperature  from  the 
ambient  temperature  of  eS'F  (20°C). 

(e)  Data  record.  The  data  shall  be 
corrected  to  the  length  requirement  of 
ohm-mile  (ohm-km)  and  a  temperature 
of  68°F  (20''C)  and  shall  be  recorded  on 
a  form  specified  in  the  applicable 
construction  contract. 
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(0  f'robaDie  rai;s»'>  for 
noncnnfonnam  t'  [ij  When  results  of 
rvsistano'  rneasurements  are  below  the 
100,000  (inm-mile  (161.000  ohm-km) 
requirement  at  68°F  (20°C),  the  jacket 
temperature,  soil  conditions,  test 
equipment  and  method  shall  be  ' 
reviewed  before  the  cable  or  wire  is 
cnnshiered  i  failure.  If  the  temperature 
IS  appn  ximapi .  68"?  (20''C)  and  soil 
conditions  are  diceptable,  and  a  reading 

f  less  ihar.  100,000  ohm-mile  (161,000 
ijhmk.m;  IS  indicated,  check  the 
calibration  of  the  equipment;  as  well  as, 
the  tfst  method  If  the  equipment  was 
fi)!. nd  in  be  out  ' if  calibration, 
r'icalir.rate  ^'le  equipment  and 

^nuMsurr'  the  cable  or  wire.  If  the 


temperature  was  86^  (30'C)  or  higher, 
the  cable  or  wire  shall  be  remeasured  at 
a  time  when  the  temperature  is 
approximately  68'F  (20'C).  If  the  test 
was  performed  in  unusually  wet  soil, 
the  cable  or  wire  shall  be  retested  after 
the  soil  has  reached  normal  conditions. 
If  after  completion  of  the  above  steps, 
the  resistance  value  of  100.000  ohm- 
mile  (161,000  ohm-km)  or  greater  is 
obtained,  the  cable  or  wire  shall  be 
considered  acceptable. 

(2)  When  the  resistance  value  of  the 
cable  or  wire  is  still  foujid  to  be  below 
100,000  ohm-mile  (161,000  ohm-km) 
requirement  after  completion  of  the 
steps  listed  in  paragraph  (f)(1)  of  this 
section,  the  fault  shall  be  isolated  by 


performing  shield  or  armor  ground 
resistance  measurements  on  imiividual 
cable  or  wire  sections. 

(3)  Once  the  fault  or  faults  have  been 

isoiated    "he  oabie  or  wire  lacket  shall  be 
repa.-t'l    n  .(  cordance  wxlh  §  1735.200, 
Rl  S  St  arciard  for  Splicing  Copper  and 
Fi.f^er  Optic  Cables,  or  the  entire  cable  or 

wire  section  may  be  replaced  at  the 
request  of  the  borrower 

§1755.407     Data  formats 

The  following  suggested  formats 
listed  in  this  section  may  be  used  for 

recording  the  test  data- 
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FORMAT  1      • 

OUTSIDE  PLANT  ACCEPTANCE  TESTS  -   SUBSCRIBER  LOOPS 
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FORMAT  II 

OUTSIDE  PLANT  ACCEPTANCE   TESTS  -   TRUNKS  CIRCUITS 


P«a»CT 

nala  ^1   Tft^ 

CO  NAME  or  lOCATNN:    _ 

TMt«r  (Conlror*«rV 

oma 

Totar  (Cit^hMr): 
Taltr  (Barrow): 
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FORMAT  III 
OUTSIDE  PLANT  ACCEPTANCE  TESTS  -   T1  or  TIC  CARRIER  PAJRS 
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FORMAT  IV 

OUTSIDE  PLANT  ACCEPTANCE   TESTS  -  STATION  CARRIER  PAIRS 
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FORMAT  V 

OUTSIDE  PLANT  ACCEPTANCE   TESTS 
FIBER  OPTIC  TELECOMMUNICATIONS  PLANT 


PROJECT:  . 

TtRMWATlON  PONT  A:    . 

T—L  ff»,i»«-V 

TCRMMATKM  POINT  B:    . 
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FORMAT  VI 

VOtCEBAND  DATA  TRANSMISSION  TESTS  -  NONLOAOED  SUBSCRIBER  LOOPS 
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FORMAT  VII 

VOICEBAND  DATA  TRANSMISSION   TESTS  -    TRUNK   QRCUITS 
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Dated:  July  29, 1996. 
Jill  Long  Thompson, 

Under  Secretary,  Ftvra]  Development.  : 
IFR  Dor  96-1 9852  Filed  8-27-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8CFRPart312 

[!NSNo    1702-96] 
RIN  1115-AE02 

Exceptions  to  the  Educational 
Requirements  tor  Naturalization  for 
Certain  Applicants 

agency;  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

summary:  The  Immigration  and 
Maturalization  Service  (the  Service)  is 
amending  its  regulation  relating  to  the 
educational  requirements  for 
naturalization  of  eligible  applicants. 
This  is  necessary  to  implement  changes 
to  section  312  of  the  Immigration  and 
Nationality  Act  (the  Act)  as  amended  by 
the  Technical  Corrections  Act  of  1994. 
The  amendment  provides  an  exemption 
from  the  requirements  of  demonstrating 


an  understanding  of  the  English 
language,  including  an  ability  to  read, 
write,  and  speak  words  in  ordinary 
usage,  and  of  demonstrating  a 
knowledge  and  understanding  of  the 
fundamentals  of  the  history,  and  of  the 
principles  and  form  of  government  of 
the  United  States,  for  certain  applicants 
who  are  unable  to  comply  with  both 
requirements  because  they  possess  a 
"physical  or  developmental  disability" 
or  a  "mental  impairment." 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  27, 

ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  1  Street,  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1702-96  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above-noted  address  by  calling  (202) 
514-3048  to  arrange  an  appointment. 

£^OP  euP^HER  INFORMATION  CCN'ACT: 

Craig  S.  Howie.  Adjudications  Officer, 
Adjudications  and  Nationality  Division. 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  3214, 


Washington,  DC  20536,  telephone  (202) 

.'il4-.'im4 

SJPPLtMENTAnv    ncoRMATkI^N: 
BdcKgrounci 

Section  312  of  the  Act  requires  a 
person  seeking  naturalization  as  a 
citizen  of  the  United  States  to 
demonstrate  an  understanding  of  the 
EngUsh  language  and  a  knowledge  and 
understanding  of  the  fundamentals  of 
the  history,  and  of  the  principles  and 
form  of  government  of  the  United  States. 
On  October  25, 1994,  Congress  amended 
section  312  of  the  Act,  through  the 
enactment  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994  (Technical  Corrections  Act).  PubUc 
Law  103^16,  108  Stat.  4309,  section 
108(a)(4). 

Under  the  new  subsection  (b)  of 
section  312  of  the  Act,  certain  persons 
are  exempt  from  the  English  proficiency 
and  history  and  government 
requirements  of  section  312(a)  if  they 
possess  a  "physical  or  developmental 
disability"  or  a  "mental  impairment." 

Congress  did  not  specifically  define 
the  phrases  "physical  and 
developmental  disability"  or  "mental 
impairment"  in  the  Technical 
Corrections  Act.  However,  Congress  did 
provide  limited  guidance  for  defining 
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these  terms  m  the  Report  of  the  House 
of  Representatives  Committee  on  the 
Judiciarv.  H  R.  No.  103-387.  November 
20.  1993.  The  relevant  comments,  found 
on  pages  5  and  6  of  the  report,  read: 

The  bill  also  provides  a  general  waiver  of 
all  testing  requirements  for  persons  of  any 
age  who.  because  of  "physical  or       , 
developmental  disability  or  mental 
impairment,  ■  could  not  reasonably  be 
expected  to  pass  the  test.  This  is  not  intended 
to  include  conditions  that  are  either 
temporary  or  that  have  resulted  from  an 
individual's  illegal  use  of  drugs. 

An  individual  who  is  developmentally 
disabled  is  one  who  shows  delayed 
development  of  a  specific  cognitive  area  of 
maturation,  i.e.,  reading,  language,  or  sp)eech, 
resulting  in  intellectual  functioning  so 
impaired  as  to  render  the  individual  unable 
to  participate  in  the  normal  testing 
procedures  tor  naturalization.  This  is  not  an 
acquired  disability,  but  one  whose  onset 
occurred  prior  to  the  18th  birthday.  An 
individual  who  is  mentally  disabled  is  one 
for  whom  there  is  a  primary  impairment  of 
brain  function,  generally  associated  with  an 
organic  basis  upon  which  diagnosis  is  based, 
resulting  in  an  impairment  of  intellectual 
functions,  including  memory,  orientation  or 
judgment.  This  definition  does  not  include 
individuals  whose  mental  disability  is  not 
the  result  of  a  physical  disorder.  An 
individual  who  is  physically  disabled  is  one 
who  has  a  physical  impairment  that 
substantially  limits  a  major  life  activity. 

It  is  clear  that  the  amendment  to 
section  312  is  to  exempt  only  those 
individuals  who,  because  of  their 
disability,  cannot  demonstrate  the 
requisite  literacy  and  knowledge  as 
required  under  section  312  of  the  Act. 

On  November  21,  1995,  the  Service 
provided  policy  guidance  to  its  field 
offices  with  preliminary  instructions  for 
adjudication  of  naturalization 
applications  based  on  the  expanded 
exemptions  provided  under  the 
Technical  Corrections  Act.  The  Service 
also  provided  preUminary  definitions  of 
the  terms  "developmental  disability." 
"physical  disability,"  and  "mental 
impairment"  following  the  language  in 
H.R.  No.  103-387.  Applicants  seeldng 
disability  waivers  were  required  to 
submit  medical  evidence  (e.g.,  a  one- 
page  certification  &om  a  designated 
civil  surgeon)  with  their  N-400, 
Application  for  Naturalization, 
supporting  their  claim  of  disability. 

Amendment  of  Existing  Regulation 

In  order  to  implement  the  changes  to 
section  3 1 2  of  the  Act  as  mandated  by 
the  Technical  Corrections  Act,  the 
Service  is  proposing  to  amend  8  CFR 
312.1  and  312.2  to  provide  definitions 
of  the  terms  'developmental  disability," 
■phvsical  disabihty,"  and  "mental 
impairment,"  and  to  outhne  procedures 
for  individuals  who  seek  disability 


exemption  pursuant  to  section  312(b)(1) 
of  the  Act. 

This  proposed  rule  not  only  modifies 
the  Service's  current  preliminary 
guidance  to  the  field  but  also  comports 
with  existing  Federal  policies  and 
regulations  for  implementing 
nondiscriminatory  disability  based 
programs  as  required  under  section  504 
of  the  Rehabilitation  Act  of  1973.  as 
amended  by  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities  Act  of 
1978.  and  28  CFR  part  39.  This 
proposed  nde  also  provides  that  an 
exemption  will  be  granted  only  to  those 
individuals  with  disabilities  who, 
because  of  the  natiu^  of  their  disability, 
cannot  demonstrate  the  required 
understanding  of  the  English  language 
and  knowledge  of  American  history  and 
government. 

The  section  312(b)  disability- 
exemption  is  not  a  blanket  waiver  from 
the  testing  requirements  to  be  granted 
based  solely  on  evidence  of  a  disability. 
To  interpret  section  312(b)  as  a  blanket 
exemption  not  only  would  have  the  tacit 
effect  of  perpetuating  the  negative 
stereotype  that  people  with  disabilities 
are  imable  to  participate  fully  in 
mainstream  activities,  but  also  would  be 
contrary  to  the  requirements  of  section 
504  of  the  Rehabilitation  Act. 

All  waiver  eligibihty  determinations 
will  be  based  on  individual  assessments 
by  civil  surgeons  or  qualified 
individuals  or  entities  designated  by  the 
Attorney  General,  who  determine  that 
the  applicant  has  a  disability  that 
renders  the  individual  unable  to 
demonstrate  the  English  proficiency  or 
knowledge  required  by  this  part  or 
renders  the  individual  unable,  even 
with  reasonable  modifications,  to 
participate  in  the  testing  procedures  for 
naturalization. 

Pursuant  to  section  504  of  the 
Rehabilitation  Act  of  1973,  the  Service 
will  provide  reasonable  modifications  in 
its  testing  procedures  to  enable 
naturalization  applicants  who  have 
disabiUties  to  participate  in  the  process. 
Reasonable  modifications  may  include 
providing  wheelchair-accessible  test 
sites,  sign  language  interpreters,  or 
brailled  materials.  In  addition, 
modifications  may  be  made  in  the  test 
format  or  test  administration 
procedures.  An  applicant  will  be 
deemed  imable  to  participate  in  the 
testing  procedures  only  in  those 
situations  where  there  are  no  reasonable 
modifications  that  would  enable  the 
applicant  to  participate. 

It  will  be  the  responsibility  of  the 
disabled  person  applying  for 
naturahzation  to  provide  the 
dociunentation  necessary  to  substantiate 


the  claim  for  a  disability-based 

exception.  The  Service  has  no  desire  for 
applicants  with  disabilities  to  submit 
extensive  medical  reports  or  medical 
background  information  regarding  their 
condition  Since  Service  officers  are  not 
physicians  and  should  not  be  placed  in 
the  position  of  making  a  medical 
determination,  the  Service  is  proposing 
use  of  civil  surgeons  for  assessing  the 
disability  claimed  by  applicants.  In 
addition,  as  reflected  in  the  language  of 
the  proposed  rule,  the  Service  is 
considering  use  of  qualified  individuals 
or  entities  designated  by  the  .Attorney 
General  to  perform  such  assessments. 
The  designees  will  review  the  necessary 
background  medical  reports,  submitted 
by  the  applicant  or  the  apphcant's 
medical  specialist.  Civil  surgeons  not 
experienced  m  diagnosing 
developmental  disabilities  or  other 
cognitive  impairments  shall  be  required 
to  consult  with  professionals  who  are 
experienced  in  diagnosing  cognitive 
impairments  prior  to  making  an 
eligibility  determination.  If  the  surgeon 
or  designee  is  in  agreement  with  the 
background  information  and  has 
consulted  with  the  necessary'  specialist, 
he  or  she  will  issue  a  one-page 
certification,  verifying  the  existence  of  a 
disability  as  defined  under  8  CFR 
312.irb)(3)  and  312.2(b)(1),  and  attesting 
to  the  applicant's  inability  to  participate 
in  the  testing  procedures  required  under 
section  312  of  the  Act.  The  Service  fully 
intends  to  work  with  the  civil  surgeons 
and  other  qualified  individuals  or 
entities  in  developing  guidance  and 
procedures  for  the  preparation  of  the 
certification  needed  by  an  applicant 
with  a  disability  for  this  particular 
exception. 

Request  for  Comments 

The  Service  is  seeking  public 
comments  regarding  this  proposed  rule. 
The  Service  is  interested  in  public 
comment  on  the  requirements  for 
medical  certifications.  The  Service  also 
seeks  public  comment  on  the  use  of 
civil  surgeons  and  on  the  circumstances 
under  which  the  Service  should 
consider  use  of  qualified  individuals  or 
entities,  other  than  civil  surgeons,  for 
disability  determinations  such  as 
licensed  physicians,  other  health  care 
professionals,  or  other  goverrunent  or 
private  entities  designated  by  the 
Attorney  General.  It  should  also  be 
noted  that  the  Service  is  engaged  in  an 
additional  revision  of  8  CFR  part  312. 
That  revision  will  be  issued  as  a 
proposed  rule,  also  with  a  request  for 
public  comments. 
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Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  OMB  under  the 
Paperwork  Reductions  Act  of  1995  (Pub. 
L.  104-13).  Therefore,  the  agency 
solicits  public  comments  on  the  revised 
information  collection  requirements  in 
order  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Service,  in  calculating  the  overall 
burden  this  requirement  will  place  upon 
the  public,  estimates  that  approximately 
300,000  applicants  may  apply  for  an 
exemption  from  the  requirements  of 
section  312.  The  Service  also  estimates 
that  it  will  take  each  applicant  three  (3) 
hours  to  obtain  the  necessary  attestation 
for  an  exemption.  This  amounts  to 
900,000  total  burden  hours. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Service  has  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  revised  information  collection 
requirements.  Other  organizations  and 
individuals  interested  in  submitting 
comments  regarding  this  burden 
estimate  or  any  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  should  direct  them  to:  Office  of 
Information  and  Regulatory  Affairs 
(OMB),  725  17th  Street,  NW, 
Washington,  DC  20503,  Attn:  DOJ/INS 
Desk  Officer,  Room  10235. 

Regulator>  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation,  and  by 
approving  it.  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  has  been  drafted  in  a 
way  to  minimize  the  economic  impact 
that  it  has  on  small  business  while 
meeting  its  intended  objectives. 


Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review.  Under 
Executive  Order  12866,  section  6(a)(3) 
(B)-(D),  this  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review.  This  rule  is 
mandated  by  the  1994  Technical 
Corrections  Act  in  order  to  afford 
certain  disabled  naturalization 
applicants  an  exemption  ft^m  the 
educational  requirements  outlined  in 
section  312  of  the  Immigration  and 
Nationality  Act. 

Executive  Order  12612 

• 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  8  CFR  Part  312 

Citizenship  and  naturalization, 
Education. 

Accordingly,  part  312  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 

as  follows: 

PART  312— EDUCATIONAL 
REQUIREMENTS  FOR 
NATURALIZATION 

1.  The  authority  citation  for  part  312 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1423. 1443, 1447. 
1448. 

2.  In  §  312.1,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

f 

§312.1     Literacy  requirements. 

*         *         *         >         » 

(b)*  *  • 

(3)  The  requirements  of  paragraph  (a) 
of  this  section  shall  not  apply  to  any 
person  who  is  unable  because  of 
physical  or  developmental  disability  or 
mental  impairment  to  demonstrate  an 
understanding  of  the  English  language, 
as  noted  in  paragraph  (a)  of  this  section. 
Physical  disability,  developmental 
disability,  and  mental  impairment  do 
not  include  conditions  that  are 
temporary  or  that  have  resulted  firom  an 
individual's  illegal  drug  use. 

(i)  For  the  purposes  of  this  paragraph 
(b)(3),  the  tenn: 


Developmental  disability  means  an 
impairment,  the  onset  of  which 
precedes  an  individual's  18th  birthday, 
that  causes  an  individual  to  show 
delayed  development  of  a  specific 
cognitive  area  of  maturation,  i.e., 
reading,  language  or  speech,  resulting  in 
intellectual  functioning  so  impaired  as 
to  render  an  individual  to  be  unable  to 
demonstrate  an  understanding  of  the 
English  language  as  required  by  this 
section,  or  that  renders  the  individual 
unable  to  fulfill  the  requirements  for 
English  proficiency,  even  vfith 
reasonable  modifications. 

Mental  impairment  means  a  primary 
impairment  of  brain  function,  generally 
associated  with  an  organic  basis  upon 
which  the  diagnosis  is  based,  resulting 
in  an  impairment  of  intellectual 
functions  such  as  memory,  orientation, 
or  judgment  that  causes  an  individual  to 
be  unable  to  demonstrate  an 
understanding  of  the  English  language 
required  by  this  section,  or  that  renders 
the  individual  unable  to  fulfill  the 
requirements  for  English  proficiency, 
even  with  reasonable  modifications. 
This  definition  does  not  include  a 
mental  impairment  that  is  not  the  result 
of  a  physical  disorder. 

Physical  disability  means  a  physical 
impairment  that  substantially  limits  an 
individual's  major  life  activities  in  a 
way  that  causes  that  individual  to  be 
unable  to  demonstrate  an  understanding 
of  the  English  language  required  by  this 
section,  or  that  renders  the  individual 
unable  to  fulfill  the  requirements  for 
English  proficiency,  even  with 
reasonable  modifications. 

(ii)  [Reserved] 
•        *        •        •        * 

3.  Secdon  312.2  is  amended  by: 

a.  Revising  the  last  sentence  of 
paragraph  (a); 

b.  Redesignating  paragraph  (b)  as 
paragraph  (c)  and  by 

c.  Adding  a  new  paragraph  (b),  to  read 
as  follows: 

§312.2     Knowieoae  c  nisiory  anr 

governmen;  c'  the  wniiec  Stales 

laj  *    ■■    'A  person  who  is  exempt 
fix)m  the  literacy  requirement  under 
§  312.1(b)  (1)  and  (2)  must  still  satisfy 
this  requirement. 

(b)  Exceptions.  (1)  The  requirements 
of  paragraph  (a)  of  this  section  shall  not 
apply  to  any  person  who  is  unable 
because  of  physical  or  developmental 
disability  or  mental  impairment  to 
demonstrate  a  knowledge  and 
understanding  of  the  fundamentals  of 
the  history,  and  of  the  principles  and 
form  of  government  of  the  United  States. 
Physical  disability,  developmental 
disability,  and  mental  impairment  do 
not  include  conditions  that  are 
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: 


temporary,  or  that  have  resulted  from  an 
individual's  illegal  drug  use. 

(i)  For  the  purposes  of  this  paragraph 
(b)(1),  the  term: 

Developmental  disability  means  an 
impairment,  the  onset  of  which 
precedes  an  individual's  18th  birthday, 
that  causes  an  individual  to  show 
delayed  development  of  a  specific 
cognitive  area  of  maturation,  i.e., 
reading,  language  or  speech,  resulting  in 
intellectual  functioning  so  impaired  as 
to  render  the  individual  unable  to 
demonstrate  the  knowledge  required  by 
this  section  or  that  renders  tbe 
individual  unable  to  participate  in  the 
testing  procedures  for  naturalization, 
even  with  reasonable  modifications. 

Mental  impairment  means  a  primary 
impairment  of  brain  function,  generally 
associated  with  an  organic  basis  upon 
which  the  diagnosis  is  based,  resulting 
in  an  impairment  of  intellectual 
functions  such  as  memory,  orientation, 
or  judgment  that  renders  the  individual 
unable  to  demonstrate  the  knowledge 
required  by  this  section  or  that  renders 
the  individual  unable  to  participate  in 
the  testing  procedures  for 
naturalization,  even  with  reasonable 
modifications.  This  definition  does  not 
include  a  mental  impairment  that  is  not 
the  result  of  a  physical  disorder. 

Physical  disability  means  a  physical 
impairment  that  substantially  limits  an 
individual's  major  life  activities  in  a 
way  that  renders  the  individual  unable 
to  demonstrate  the  knowledge  required 
by  this  section  or  that  renders  the 
individual  unable  to  participate  in  the 
testing  procedures  for  naturalization, 
even  with  reasonable  modifications. 

(ii)  (Reserved) 

(2)  Medical  certification.  All  persons 
applying  for  naturalization  and  seeking 
an  exemption  from  the  requirements  of 
§  312.1(a)  and  paragraph  (a)  of  this 
section  based  on  one  of  the  enumerated 
disability  exceptions  must  submit  a 
certification  from  a  designated  civil 
surgeon  (as  defined  in  42  CFR  34.2)  or 
qualified  individuals  or  entities 
designated  by  the  Attorney  General, 
attesting  to  the  origin,  nature,  and  extent 
of  the  person's  medical  condition  as  it 
relates  to  the  disability  exceptions  noted 
under  §  312.1(b)(3)  and  paragraph  (b)(1) 
of  this  section.  The  certification  shall  be 
a  letter-sized  one-page  document, 
signed  and  dated  by  the  civil  surgeon  or 
qualified  individuals  or  entities.  The 
civil  surgeon,  in  particular  those  not 
experts  in  diagnosing  developmental 
disabilities  or  other  cognitive 
impairments,  shall  consult  with  other 
qualified  physicians  and  psychologists 
prior  to  providing  a  certification,  and 
may  require  the  person  seeking  a 
disability-based  exception  to  furnish 


evidence  from  a  medical  specialist  or 
psychologist  to  support  the  person's 
claim  of  a  qualifying  disability.  Any 
additional  medical  evidence  required  by 
a  civil  surgeon  to  assist  in  the 
evaluation  shall  only  be  for  the  use  of 
the  civil  surgeon.  The  additional 
evidence  shall  not  be  attached  to  the 
civil  surgeon's  certification  or  filed  with 
the  applicant's  application  for 
naturalization  as  background  or 
supporting  documentation.  An  affidavit 
or  attestation  by  the  person,  his  or  her 
relatives,  or  guardian  on  his  or  her 
medical  condition  is  not  a  sufficient 
medical  attestation  for  purposes  of 
satisfying  this  requirement.  The  Service 
may  consult  with  other  Federal  agencies 
in  making  its  determination  on  whether 
an  individual  previously  determined  to 
be  disabled  by  another  Federal  agency 
has  a  disability  as  defined  in  this 
section.  This  consultation  may  be  used 
in  lieu  of  the  individual's  medical 
certification. 
***** 

Dated:  August  23, 1996. 
Doris  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  96-22043  Filed  8-26-96;  11:52  am| 
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DEP  A  PTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-145-AD] 

RIN  2120-AA64 

Alrworttiiness  Directives   Boeing 
Model  737-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-100  and  -200 
series  airplanes.  This  proposal  would 
require  replacing  the  aileron  (lateral) 
control  transfer  mechanism  with  a  new 
modified  mechanism,  or  reworking  the 
existing  mechanism.  This  proposal  is 
prompted  by  a  review  of  the  design  of 
the  flight  control  systems  on  Model  737 
series  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  unexpected,  significant  control 
wheel  forces  and  reduced  travel  of  a 
control  wheel  due  to  mechanical 
interference  within  the  lateral  control 


system  transfer  mechanism  during  a  jam 
override  condition. 

DATES:  Comments  must  be  received  by 
October  24.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
145-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  9805,5-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2798; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-145-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-145-AD,  1601  Lind  Avenue, 
SW..  Ronton,  Washington  98055-4056. 

Discussion 

111  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 
Review  [CDR]  of  the  flight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  flight  control 
systems  was  performed  independent  of 
the  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 

The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the 
flight  control  systems  of  Model  737 
series  airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 

Report  Received  by  FAA 

The  FAA  has  received  a  report 
indicating  that  mechanical  interference 
can  occur  within  the  aileron  control 
transfer  mechanism  on  Model  737  series 
airplanes.  The  aileron  control  transfer 
mechanism  (lateral  control  system 
transfer  mechanism)  enables  lateral 
(roll)  control  of  the  airplane  to  be 
retained  through  either  the  captain's 
control  wheel  or  the  first  officer's 
control  wheel  in  the  event  that  a 
malfunction  restricts  motion  of  the  other 
control  wheel  or  its  cable  system.  When 
control  motion  is  restricted,  the 
captain's  control  wheel  independently 
controls  the  aileron  system;  the  first 
officer's  control  wheel  independently 
controls  the  spoiler  system.  The  aileron 
or  spoiler  system  can  be  operated  when 
sufficient  force  to  overcome  the 


resistance  of  a  preloaded  torsion  spring 
in  the  aileron  transfer  mechanism  is 
applied  to  the  control  wheel. 

if  mechanical  interference  occurs 
within  the  lateral  control  system 
transfer  mechanism  and  one  of  the 
control  wheels  jams,  the  travel  of  the 
operable  (non-jammed)  control  wheel 
may  be  limited  to  ±100  degrees  about 
the  jam  position,  instead  of  the  intended 
minimum  available  travel  of  ±138 
degrees.  Additionally,  the  control  wheel 
forces  that  are  required  to  override  a  jam 
may  be  above  normal.  If  the  airplane  is 
already  banked  or  at  a  low  altitude,  or 
if  the  flightcrew  does  not  respond 
rapidly  enough  to  override  the  jam,  such 
conditions,  if  not  corrected,  could  result 
in  an  unexpected,  significant  control 
upset. 

Explanation  of  Relevant  Service 

Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  27-1033,  dated 
February  13, 1970.  which  describes 
procedures  for  either  replacing  the 
aileron  (lateral)  control  transfer 
mechanism  with  a  new  modified 
mechanism  (specified  in  the  service 
bulletin  as  Procedure  I),  or  reworking 
the  existing  mechanism  (specified  in  the 
service  bulletin  as  Procedure  II). 
Accomplishment  of  the  replacement  or 
rework  will  enable  the  flightcrew  to 
correct  reduced  travel  of  the  control 
wheel  or  cable  system  due  to  a 
mechanical  interference,  and  will  allow 
increased  travel  of  the  operable  control 
wheel  in  such  cases. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  either  replacing  the  aileron 
control  transfer  system,  transfer 
mechanism  with  a  new  modified 
mechanism,  or  reworking  the  existing 
mechanism.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Explanation  of  Proposed  Compliance 
Time 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
actions,  the  FAA's  intent  is  thdt  it  be 
performed  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  In 
addition,  the  FAA  considered  the 
availability  of  necessary  parts.  The  FAA 
finds  that  18  months  corresponds 


closely  to  the  interval  representative  of 
most  of  the  affected  operators'  normal 
maintenance  schedules.  The  FAA 
considers  that  this  interval  will  provide 
an  acceptable  level  of  safety. 

Cost  Impact 

There  are  approximately  236  Model 
737-100  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  157  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  operators  that  elect  to  accomplish 
the  proposed  replacement,  it  would  take 
approximately  20  work  hoiu>s  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $15,343  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $16,543  per 
airplane. 

For  operators  that  elect 'to  accomplish 
the  proposed  rework  by  using  new 
components,  it  would  take 
approximately  40  work  hours  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $6,500.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  rework  (by  using  new 
components]  on  U.S.  operators  is 
estimated  to  be  $8,900  per  airplane. 

For  operators  that  elect  to  accomplish 
the  proposed  rework  by  machine  shop 
rework  of  the  components,  it  would  take 
approximately  70  work  hours  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $1,450.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  rework  (by  machine  shop 
rework  of  the  components)  on  U.S. 
operators  is  estimated  to  be  $5,650  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
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is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Ketjulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 

safety,  Safptv 

rhe  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.\dministrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follow^s: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-145-AD. 

Applicability:  Model  737-100  and  -200 
series  airplanes;  as  listed  in  Boeing  Service 
Bulletin  27-1033,  dated  February  13, 1970; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  unexpected,  significant 
control  upset  due  to  mechanical  interference 
within  the  lateral  control  system  transfer 
mechanism,  which  could  result  in  reduced 
travel  of  a  control  wheel  and  above  normal 
control  wheel  forces  during  a  jam  override, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Accomplish  the 


requirements  of  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD,  in  accordance  with  Boeing 
Service  Bulletin  27-1033,  dated  February  13, 
1970. 

(1)  Replace  the  aileron  control  transfer 
mechanism,  part  number  (P/N)  65-5420O-4 
or -5,  with  a  new  modified  mechanism  in 
accordance  with  Procedure  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Or 

(2)  Rework  the  existing  aileron  control 
transfer  mechanism,  P/N  65-54200-4  or  -5, 
in  accordance  with  Procedure  II  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  aileron  control  transfer 
mechanism  having  P/N  65-54200-4  or  -5 
unless  it  has  been  reworked  in  accordance 
with  the  requirements  of  paragraph  (a)(2)  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  SeatUe  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
21, 1996. 
Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  96-21877  Filed  8-23-96;  9:01  ami 
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Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  This  proposal  would  require 
replacement  of  the  flow  restrictors  of  the 
aileron  and  elevator  power  control  units 
(PCU's)  with  new  flow  restrictors.  This 
proposal  is  prompted  by  a  review  of  the 
design  of  the  flight  control  systems  on 
Model  737  series  airplanes.  The  actions 


specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  roll  and/or 
pitch  rate  control  of  the  airplane  and 
consequent  increased  pilot  workioad  as 
a  result  of  fragments  from  a  deteriorated 
flow  restrictor  filter  screen  becoming 
lodged  in  the  PCU. 

DATES:  Comments  must  be  received  by 
October  24,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.'\A),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No,  96-NM- 
146-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  9805,5-4056, 
Comments  mav  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  maybe 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle.  Senior  Engineer,  Systems  and 
Equipment  Branch,  ANM'-130S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2798; 
fax  (206)227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  96-NM-146-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

.'\nv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-146-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 
Review  fCDR)  of  the  flight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  COR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania. 

The  CDR  team's  analysis  of  the  flight 
control  systems  was  performed 
independent  of  the  investigations  of 
these  accidents,  which  are  conducted  by 
the  National  Transportation  Safety 
Board  (NTSB).  The  cause  of  the 
accidents  has  not  yet  been  determined. 

The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB.  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the 
flight  control  systems  of  Model  737 
series  airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  At)  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 

Report  Received  by  FAA 

The  FAA  received  a  report  indicating 
that,  prior  to  its  installation  on  a  Model 
737  series  airplane,  an  aileron/elevator 
power  control  unit  (PCU)  failed  a 
functional  test  for  maximum  rate 
capability.  Investigation  revealed  that 
the  PCU  was  contaminated  at  the  main 
control  valve.  The  source  of  this 
contamination  was  a  filter  screen  from 
a  flow  restrictor.  These  filter  screens 
were  manufactured  using  a  new  forming 
process  that  results  in  deterioration  of 
the  screens  when  proof  pressure  is 
applied  during  functional  testing. 


If  the  filter  screen  deteriorates, 
fragments  of  the  screen  could  migrate  to 
the  main  control  valve,  the  damping 
orifice,  or  the  bypass  valve.  If  a  fragment 
lodges  in  the  main  control  valve,  one  of 
the  slides  could  jam  or  a  control  port 
could  be  blocked  partially.  A  jammed 
slide  could  result  in  reduced  hinge 
moment  of  the  PCU  and  reduced  rate 
capability  of  the  elevator  or  aileron  in 
one  direction.  A  partially  blocked 
control  port  could  result  in  reduced 
aileron/spoiler  or  elevator  maximum 
rate  and,  consequently,  reduction  of  the 
airplane  pitch  or  roll  rate  capability. 
Lodging  of  a  fi^gment  in  the  damping 
orifice  could  result  in  blockage  of  the 
orifice  and  consequent  small  amplitude 
aileron  or  elevator  limit  cycling  on  the 
ground. 

Jamming  of  the  bypass  valve  in  the 
power-off  (bypass)  position  could  cause 
one  PCU  to  remain  un powered.  The 
other  PCU  will  continue  to  function  at 
its  full  capacity,  but  the  total  surface 
hinge  moment  and  maximum  airplane 
pitch  or  roll  rate  capability  will  be 
reduced.  Subsequent  loss  of  hydraulic 
power  to  the  other  PCU  could  result  in 
manual  reversion  control  of  the  elevator 
or  ailerons. 

Jamming  of  the  bypass  valve  in  the 
power-on  position  would  have  no  effect 
on  the  operation  of  the  system  as  long 
as  both  hydraulic  systems  remain 
powered.  If  the  hydraulic  system  that 
powers  the  non-contaminated  PCU  is 
lost,  the  effect  would  be  essentially  the 
same  as  if  a  bypass  valve  jams  in  the 
bypass  condition:  one  PCU  will  be 
unpowered,  and  the  contaminated  PCU 
will  continue  to  function  at  its  full 
capacity,  but  the  total  surface  hinge 
moment  and  maximum  airplane  pitch  or 
roll  rate  capability  will  be  reduced.  If 
the  hydraulic  system  that  powers  the 
contaminated  PCU  is  lost,  the  other  PCU 
will  continue  to  function  at  its  full 
capacity.  However,  the  maximum 
aileron/spoiler  or  elevator  maximum 
rate  would  be  reduced  and, 
consequently,  pitch  or  roll  rate  would 
be  reduced  because  the  contaminated 
PCU  will  not  go  into  bypass  mode. 

Reduced  roll  and/or  pitch  rate  control 
of  the  aileron  could  result  in  increased 
pilot  workload. 

Explanation  of  Relf\<in!  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Letter  737-SL-27-71-A, 
dated  June  19,  1992,  including 
Attachment  1,  which  describes 
procedures  for  replacement  of  the  four 
flow  restrictors,  part  nimiber  (P/N) 
JETA1875500D,  on  the  aileron  and 
elevator  PCU's,  P/N  65-45180-29,  serial 
numbers  182  through  1297  inclusive, 


with  flow  restrictors  having  P/N 
JETX0527100B. 

Fxpianation  of  Retiuirvmrnts  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  flow 
restrictors  of  the  aileron  and  elevator 

Rower  control  units  (PCU's)  with  new 
ow  restrictors.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  letter 
"  described  previously. 

Explanation  of  Proposed  Compliance 
Time 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
replacement,  the  FAA's  intent  is  that  it 
be  performed  during  a  regularly 
scheduled  maintenance  visit  for  the 
majority  of  the  affected  fleet,  when  the 
airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary.  In  addition,  the  FAA 
considered  the  availability  of  necessary 
parts.  The  FAA  finds  that  18  months 
corresponds  closely  to  the  interval 
representative  of  most  of  the  affected 
operators'  normal  maintenance 
schedules.  The  FAA  considers  that  this 
interval  will  provide  an  acceptable  level 
of  safety. 

Cost  Impact 

There  are  approximately  244  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  146  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $2,960  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $537,280,  or 
$3,680  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
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in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufticient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-146-AD. 

Applicability:  Model  737  series  airplanes 
equipped  with  an  aileron  or  elevator  power 
control  unit  (PCU)  having  part  number  (P/N) 
65-45180-29,  serial  numbers  182  through 
1297  inclusive:  certificated  in  any  category. 

Note  1:  Originally,  aileron  or  elevator 
PCU's  having  P/N's  and  serial  numt)ers 
identified  in  the  applicability  of  this  AD  may 
have  been  installed  on  Model  737  series 
airplanes  having  line  numbers  1793  thrcyjgh 
2036  inclusive.  In  addition,  some  of  these 
PCU's  may  have  been  used  as  spares; 
therefore,  specific  airplane  line  numbers 
equipped  with  such  PCU's  cannot  be 
provided  in  this  AD. 

Note  2:  PCU's  having  P/N  65-^5180-29 
consist  of  a  PCU  assembly  having  P/N  65- 
44761-21  plus  associated  hydraulic  fittings. 
Both  PCU  P/N's  65-45180-29  and  65-44761- 
21  are  serialized.  PCU's  subject  to  the 
requirements  of  this  AD  may  be  more  easily 
identified  using  serial  numbers  for  P/N  65- 
44761-21.  The  following  serial  numbers 
correspond  to  P/N  65-44761-21: 


8549A, 

8550A,        .      " 

8552A, 

8556A, 

8557A, 

8561A, 

8563 A  through  871 8A  inclusive, 

'8720A  through  8726A  inclusive, 

8728A  through  8745A  inclusive, 

8749  A, 

8750A  through  8758A  inclusive, 

8760A  through  8873A  inclusive, 

8876A  through  9004A  inclusive, 

9007 A  through  901 2 A  inclusive, 

9014A  through  9040A  inclusive, 

9042A  through  9066A  inclusive, 

9068A  through  9340A  inclusive, 

9342A  through  9388A  inclusive, 

9390A  through  9529A  inclusive, 

9531 A  through  9676A  inclusive,  and 

9678A  through  9688A  inclusive. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
sftecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  roll  and/or  pitch  rate 
control  of  the  aileron  and  consequent 
increased  pilot  workload,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  four  flow 
restrictors.  part  number  (P/N) 
JETA1875500D,  on  the  aileron  and  elevator 
power  control  units  (PCU's),  P/N  65-45180- 
29,  serial  numbers  182  through  1297 
inclusive,  with  flow  restrictors  having  P/N 
JETX0527100B,  in  accordance  with  Boeing 
Service  Letter  737-SL-27-71-A,  dated  June 
19, 1992,  including  Attachment  1. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  flow  restrictor  having 
P/N  JETA1875500D  on  an  aileron  or  elevator 
PCU  having  P/N  65-^5180-29.  serial 
numbers  182  through  1297  inclusive,  of  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  _ 

Issued  in  Ronton,  Washington,  on  August 
21,  1996. 

Ronald  T  Wojnar, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  96-21878  Filed  8-23-96;  9:01  am) 

BIUJNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-147-AD] 

RIN2l2a-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200.  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-100,  -200,  -300, 
-400,  and  -500  series  airplanes.  This 
proposal  would  require  operational  tests 
of  the  standby  rudder  power  control 
unit  (PCU)  to  ensure  correct  operation  of 
the  rudder,  and  correction  of  any 
discrepancy  found;  and  repetitive 
inspections  to  detect  galling  on  the 
input  shaft  and  bearing  of  the  standby 
PCU,  and  replacement  of  the  standby 
rudder  actuator  with  a  serviceable 
actuator,  if  necessary.  This  proposal  also 
would  require  eventual  replacement  of 
the  input  bearing  of  the  standby  PCU 
with  an  improved  bearing,  which 
constitutes  terminating  action  for  the 
inspections  to  detect  galling.  This 
proposal  is  prompted  by  a  review  of  the 
design  of  the  flight  control  systems  on 
Model  737  series  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  corrosion  of  the 
servo  valve  and  bypass  valve  sleeves  of 
the  standby  PCU,  and  galling  on  the 
input  shaft  and  bearing  of  the  standby 
PCU,  which  could  result  in 
uncommanded  movement  of  the  rudder 
or  increased  pedal  forces.  These 
conditions,  if  not  corrected,  could  result 
in  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
October  24,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
147-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
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location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  VV.  Prey,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2673;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-147-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-147-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 


Review  (GDR)  of  the  flight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  flight  control 
systems  was  performed  independent  of 
the  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 

The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  analyzed 
conclusions  from  previous  reviews  and 
analyses  of  the  design  of  the  flight 
control  systems  on  Model  737  series 
airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  any  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 

Reports  Received  by  FAA 

The  FAA  received  a  report  indicating 
that  significant  corrosion  was  found  on 
the  outer  diameter  and  radial  passages 
of  both  the  servo  valve  and  bypass  valve 
sleeves  of  the  standby  rudder  power 
control  unit  (PCU).  Although  the  bypass 
valve  was  functional,  the  servo  valve 
was  seized,  and  the  input  ball  of  the 
input  shaft  was  sheared.  The  slides 
removed  from  these  valves  also 
exhibited  heavy  corrosion  deposits  on 
the  outer  diameter  surfaces  and  gray/ 
black  hydraulic  fluid  stains  within  the 
standby  PCU.  In  addition,  water  was 
found  in  the  PCU.  The  corrosion  has 
been  attributed  to  high  moisture  content 
in  the  standby  PCU,  which  may  have 
condensed  in  the  PCU  prior  to 
installation  and  was  not  flushed  out  by 
hydraulic  fluid  cycling.  Investigation  of 
the  fracture  surface  indicated  that  the 
fi^cture  of  the  ball  of  the  input  shaft  was 
caused  by  stress  corrosion  cracking. 
When  the  standby  rudder  system  is 
powered,  and  the  servo  valve  of  the 
standby  PCU  is  jammed  in  an  off  neutral 
position,  uncommanded  movement  of 
the  rudder  could  occur. 

The  FAA  also  received  reports  of 
galling  on  the  input  shaft  and  bearing  of 


the  standby  rudder  PCU.  Galling  is 
defined  as  fretting  or  chafing  of  a  mating 
surface  by  sliding  contact  with  another 
surface  or  body.  The  friction  between 
the  sliding  surfaces  causes  the  material 
from  one  surface  to  be  welded  or 
deposited  onto  the  other  surface,  which 
ultimately  destroys  the  surface  area,  and 
forces  an  uncommanded  motion  of  the 
rudder.  In  response  to  these  reports,  the 
airplane  manufacturer  increased  the 
clearance  between  the  input  shaft  and 
bearing.  However,  this  change  did  not 
eliminate  the  galling  condition.  Further, 
some  reported  incidents  of 
uncommanded  yaw  were  traced  to 
galling  on  the  input  shaft  and  bearing. 
Galling  on  the  input  shaft  and  bearing 
of  the  standby  rudder  PCU  could  resuU 
in  increased  rudder  pedal  forces  and 
erratic  operation  of  the  yaw  damper. 

Uncommanded  movement  of  tne 
rudder  due  to  corrosion  of  the  servo 
valve  and  bypass  valve  sleeves  of  the 
standby  rudder  PCU,  or  increased 
rudder  pedal  forces  and  uncommanded 
motion  of  the  rudder,  due  to  galling  on 
the  input  shaft  and  bearing  of  the 
standby  PCU;  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
airplane. 

FAA's  Findings 

In  light  of  this  information,  the  FAA 
finds  that  certain  procedures  and 
corrective  actions  must  be  accomplished 
to  ensure  correct  operation  of  the  rudder 
when  the  standby  hydraulic  system  is 
powered,  and  to  detect  galling  on  the 
input  shaft  and  bearing  of  the  standby 
rudder  PCU.  In  addition,  the  FAA  finds 
that  the  input  bearing  of  the  standby 
PCU  must  be  replaced  eventually  with 
an  improved  bearing.  The  FAA  has 
determined  that  these  actions  are 
necessary  to  ensure  the  safety  of  the 
affected  fleet. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Letter  737-Sl^27-103, 
dated  October  13, 1995,  which  describes 
procedures  for  repetitive  operational 
tests  to  cycle  hydraulic  fluid  through 
the  standby  rudder  PCU  and  to  ensure 
correct  operation  of  the  rudder  when  the 
standby  hydraulic  system  is  powered, 
and  correiction  of  any  discrepancy 
found.  Cycling  of  fluid  through  the 
standby  rudder  PCU  will  minimize  the 
possibility  of  moisture  collection  and 
corrosion  within  the  unit. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
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require  repetitive  operational  tests  to 
cycle  hydraulic  fluid  through  the 
standby  rudder  PCU  and  to  ensure 
correct  operation  of  the  rudder  when  the 
standby  hydraulic  system  is  powered, 
and  correction  of  any  discrepancy 
found.  The  operational  tests  and 
correction  of  discrepancies  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  letter 
described  previously. 

Additionally,  the  proposed  AD  would 
require  repetitive  inspections  to  detect 
galling  on  the  input  shaft  of  the  standby 
rudder  PCU,  and  replacement  of  the 
standby  rudder  actuator  with  a 
serviceable  actuator,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with 
certain  procedures  specified  in  this 
proposed  AD. 

Tne  proposed  AD  also  would  require 
eventual  replacement  of  the  input 
bearing  of  the  standby  rudder  PCU  with 
an  improved  bearing.  Accomplishment 
of  the  replacement  constitutes 
terminating  action  for  the  repetitive 
inspections  to  detect  galling  on  the 
input  shaft  of  the  standby  rudder  PCU. 
The  replacement  would  be  required  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Fxplanation  of  Proposed  Compliance 

limes 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
operational  tests,  the  FAA's  intent  is 
that  the  actions  be  performed  during  a 
regularly  scheduled  maintenance  visit 
for  the  majority  of  the  affected  fleet, 
when  the  airplanes  would  be  located  at 
a  base  where  special  equipment  and 
trained  personnel  would  be  readily 
available,  if  necessary.  The  FAA  has 
determined  that  an  interval  of  250  hours 
time-in-service  corresponds  closely  to 
the  interval  representative  of  most  of  the 
affected  operators'  regularly  scheduled 
"A"  checks.  The  FAA  considers  that 
this  interval  represents  an  interval  in 
which  the  tests  can  be  accomplished  in 
a  timely  manner  within  the  fleet  and 
still  maintain  an  adequate  level  of 
safety. 

Similarly,  in  developing  an 
appropriate  compliance  time  for  the 
propost'd  inspections  to  detect  galling, 
the  FAA's  intent  is  that  the  inspections 
be  accomplished  during  a  regularly 
scheduled  "C"  check  of  the  airplane.  In 
addition,  the  FAA  considered  the 
Availability  of  replacement  standby 
rudder  actuators  that  may  be  needed  if 
galling  is  detected.  The  FAA  finds  that 
an  interval  of  3,000  hours  time-in- 
service  correlates  with  that 
representative  of  normal  maintenance 
schedules  and  will  provide  an 
acceptable  level  of  safety. 


Cost  Impact 

There  are  approximately  2,830  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,037  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  operational  tests,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  operational  tests  on  U.S. 
operators  is  estimated  to  be  $62,220,  or 
$60  per  airplane,  per  test  cycle. 

The  FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
inspections  on  U.S.  operators  is 
estimated  to  be  $124,440,  or  $60  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  ciurently  has  no  specific 
cost  estimates  associated  with  the 
proposed  replacement  of  the  input 
bearing,  since  the  improved  bearing  has 
not  been  developed  yet.  The  proposed 
compliance  time  of  3  yeafs  for  this 
replacement  should  allow  the  time 
necessary  for  design  of  an  acceptable 
replacement  part,  and  should  coincide 
with  normal  maintenance  schedules, 
thereby  minimizing  the  costs  and 
schedule  impact  of  such  a  change  on 
operators.  As  indicated  earlier  in  this 
preamble,-  the  FAA  specifically  invites 
the  submission  of  comments  and  other 
data  regarding  this  economic  aspect  of 
the  proposal. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
p)ower  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at-the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-147-AD. 

Applicability:  All  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sjjecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movement  of 
the  rudder  or  increased  rudder  pedal  forces, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  250  hours  time-in-service  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  250  hours  time-in- 
service:  Perform  an  operational  test  to  cycle 
hydraulic  fluid  through  the  standby  rudder 
power  control  unit  (PCU)  and  to  ensure 
correct  operation  of  the  rudder  when  the  . 
standby  hydraulic  system  is  powered,  in 
accordance  with  Boeing  Service  Letter  737- 
SL-27-103.  dated  October  13, 1995.  Prior  to 
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further  flight,  correct  any  discrepancy  that  is 
found,  in  accordance  with  the  service  letter. 

(b)  Within  3,000  hours  time-in-service  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  3,000  hours  time- 
in-service:  Perform  an  inspection  to  detect 
galling  on  the  input  shaft  and  bearing  of  the 
standby  rudder  PCU  by  accomplishing 
paragraphs  {b)(l)  through  (b)(10)  of  this  AD. 

(1)  Shut  off  all  hydraulic  power. 

(2)  Gain  access  to  the  standby  rudder 
actuator. 

(3)  Disconnect  the  input  rod  from  the 
standby  actuator. 

(4)  Using  a  push/pull  spring  scale 
(minimum  +/- 10%  accuracy  at  1.0  pound; 
preferably  one  having  a  peak  load  memory 
function),  push  on  the  standby  rudder 
actuator  input  lever  with  sufficient  fofce  to 
move  the  lever  from  the  neutral  position  up 
to,  but  not  touching,  the  aft  stop.  The  scale 
must  be  contacting  the  input  lever  at 
approximately  the  clevis  bolt  centerline. 
While  applying  the  load  required  to  move  the 
lever,  the  scale  must  be  maintained  at  an 
angle  perpendicular  to  the  lever  arm  (not  to 
exceed  20  degrees  from  perpendicular).  The 
force  required  to  move  the  input  lever 
throughout  this  range  of  motion  must  not 
exceed  one  pound. 

(5)  Repeat  the  test  specified  in  paragraph 
(b)(4)  of  this  AD,  moving  the  lever  arm  from 
the  aft  stop  position  up  to  the  forward  stop, 
but  not  touching.  The  force  required  to  move 
the  input  lever  throughout  this  range  of 
motion  must  not  exceed  one  pound! 

(6)  Repeat  the  test  specified  in  paragraph 
(b)(4)  of  this  AD,  moving  the  lever  arm  from 
the  forward  stop  position  back  to  the  neutral 
position.  The  force  required  to  move  the 
input  lever  throughout  this  range  of  motion 
must  not  exceed  one  pound. 

(7)  If  the  actuator  force  encountered  during 
any  of  the  procedures  required  by  paragraph 
(b)(4),  (b)(5),  or  (b)(6)  of  this  AD  exceeds  one 
pound,  prior  to  further  flight,  replace  the 
standby  rudder  actuator  with  a  serviceable 
actuator,  and  test  the  standby  rudder  actuator 
in  accordance  with  the, procedure  specified 
in  paragraph  (b)(9)  of  this  AD. 

(8)  If  the  actuator  force  encountered  during 
any  of  the  procedures  required  by  paragraph 
(b)(4),  (b)(5),  or  (b)(6)  of  this  AD  is  one  pound 
or  less,  prior  to  further  flight,  reconnect  the 
input  rod  to  the  standby  rudder  actuator,  and 
test  the  standby  rudder  actuator  in 
accordance  with  the  procedure  sf>ecified  in 
paragraph  (b)(9)  of  this  AD. 

(9)  Perform  a  functional  test  of  the  standby 
rudder  actuator  in  accordance  with 
Maintenance  Manual  737-100/-200,  Chapter 
27-21-141,  removal/installation  (for  Model 
737-100  and  -200  series  airplanes);  or 
maintenance  Manual  737-3O0/-40O/-50O, 
Chapter  27-21-24,  removal/installation  (for 
Model  737-300,  -400,  and  -500  series 
airplanes). 

(IQ)  Restore  the  airplane  to  its  normal 
condition. 

(c)  Within  3  years  after  the  effective  date 
of  this  AD,  replace  ffie  input  bearing  of  the 
standby  rudder  PCU  with  an  improved 
bearing  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Transport 
Airplane  Directorate.  Accomplishment  of  the 
replacement  terminates  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Insf>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
21.1996. 
Ronald  T.  Wojnar. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  96-21879  Filed  8-23-96;  9:01amj 

BILUNQ  CODE  4«10-1»-U 


14  CFR  Part  39 

[Docket  No.  96-NM-148-ADJ 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-<300  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-300  series 
airplanes.  This  proposal  would  require 
an  inspection  to  detect  fatigue  cracking, 
base  trim,  and  upper  flange  over- trim  of 
the  pulley  brackets  of  the  aileron  control 
cables.  It  also  would  require,  if 
necessary,  replacement  of  the  pulley 
brackets  with  new  pulley  brackets,  and 
replacement  of  the  two  button-head 
rivets  with  flush-head  rivets.  This 
proposal  is  prompted  by  a  review  of  the 
design  of  the  flight  control  systems  on 
Model  737  series  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  or 
fracturing  of  the  pulley  brackets,  which 
could  result  in  slack  in  the  cables  and 
consequent  reduced  ability  of  the 
flightcrew  to  control  the  aileron. 

DATES:  Comments  must  be  received  by 
October  24,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
148-AD,  1601  Lind  Avenue,  SW., 


Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2798; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-148-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
WRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-148-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 


44238  Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28.  1996  /  Proposed  Rules 


Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 
Review  (CDR)  of  the  flight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occiured 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  flight  control 
systems  was  performed  independent  of 
the  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 

The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the 
flight  control  systems  of  Model  737 
series  airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 

Report  Received  by  FAA 

The  FAA  has  received  a  report 
indicating  that  some  pulley  brackets  of 
the  aileron  control  cables  were  trimmed 
to  clear  adjacent  structure  when  the 
brackets  were  installed  on  the  airplane 
during  manufacture.  In  this  case,  the 
fatigue  life  of  the  pulley  brackets  can  be 
compromised  and  the  pulley  brackets 
could  crack  or  fracture.  Fatigue  cracking 
or  fracturing  of  the  pulley  brackets,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  slack  in  the 
cables  and  consequent  reduced  ability 
of  the  flightcrew  to  control  the  aileron. 

Fxplanatiiin  of  Relevant  Service 
Information 

I'he  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-27-1154, 
dated  August  25.  W88,  which  describes 
procedures  for  a  visual  inspection  to 
detect  fatigue  cracking,  base  trim,  and 
upper  flange  over-trim  of  the  pulley 
brackets  of  the  aileron  control  cables.  It 
also  describes  procedures  for  replacing 
the  pulley  brackets  with  new  pulley 
brackets,  and  replacing  the  two  button- 
head  rivets  with  flush-head  rivets,  if 


necessary.  Installation  of  flush-head 
rivets  will  prevent  interfiarence  between 
the  pulley  brackets  and  the  adjacent 
structure. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  visual  inspection  to  detect 
fatigue  cracking,  base  trim,  and  upper 
flange  over-trim  of  the  pulley  brackets  of 
the  aileron  control  cables.  It  also  would 
require,  if  necessary,  replacement  of  the 
pulley  brackets  with  new  pulley 
brackets,  and  replacement  of  the  two 
button-head  rivets  with  flush-head 
rivets.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Explanation  of  Proposed  Compliance 
Time 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
inspection,  the  FAA's  intent  is  that  it  be 
performed  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  In 
addition,  the  FAA  considered  the 
availability  of  replacement  pulley 
brackets  and  rivets  that  may  be  needed 
if  fatigue  cracking,  base  trim,  or  upper 
flange  over-trim  is  detected.  The  FAA 
finds  that  18  months  corresponds 
closely  to  the  interval  representative  of 
most  of  the  affected  operators'  normal 
maintenance  schedules.  The  FAA 
considers  that  this  interval  will  provide 
an  acceptable  level  of  safety. 

Cost  Impact 

There  are  approximately  262  Model 
737-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  169  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $10,140,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  xequirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  necessary  replacement 
of  pulley  brackets  and  rivets,  it  would 


take  approximately  15  work  hours  per 
airplane  to  accomplish  those  actions,  at 
an  average  labor  rate  of  $60  per  work 
hour  Required  parts  would  cost 
approximately  $713  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  any 
necessary  replacement  action  is 
estimated  to  be  Si  ,613  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  US.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Boeing:  Doclcet  96-NM-148-AD. 

Applicability:  Model  737-300  series 
airplanes;  as  listed  in  Boeing  Service  Bulletin 
737-27-1154,  dated  August  25, 1988; 
certificated  in  any  category. 


UMI 
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Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  or  fracturing  of 
the  pulley  brackets,  which  could  result  in 
slack  in  the  cables  and  consequent  reduced 
ability  of  the  flightcrew  to  control  thffaileron, 
accomplish  the  following; 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Perform  a  visual  inspection 
to  detect  fatigue  cracking,  base  trim,  or  upper 
flange  over-trim  of  the  pulley  brackets,  part 
number  (P/N)  65C25555-3,  65C25555-501, 
or  69-73479-1,  of  the  aileron  control  cables, 
in  accordance  with  Boeing  Service  Bulletin 
737-27-1154,  dated  August  25,  1988. 

(b)  If  any  cracking  or  over-trim  of  the 
pulley  brackets  is  detected:  Prior  to  further 
flight,  replace  the  pulley  brackets  with  new 
pulley  brackets;  and  replace  the  two  existing 
button-head  rivets  with  flush-head  rivets;  in 
accordance  with  Boeing  Service  Bulletin 
737-27-1154,  dated  August  25, 1988. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorata.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
serM  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
21,1996. 
Ronald  T.  Wopar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  96-21880  Filed  8-23-96;  9:01  am] 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-149-AD] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737  series  airplanes.  This 
proposal  would  require  revising  the 
FAA-approved  maintenance  program  to 
prohibit  the  use  of  pressure  washing 
within  the  wheel  well  or  on  the  landing 
gear  and  to  prohibit  the  use  of  pumps 
and/or  nozzles  for  washing  wheel  wells 
or  the  landing  gear.  This  proposal  is 
prompted  by  a  review  of  the  design  of 
the  flight  control  systems  on  Model  737 
series  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  corrosion  of  certain  equipment 
due  to  the  use  of  inappropriate  pressure 
washing  techniques.  Corrosion  of 
bearings,  cables,  electrical  connectors, 
or  other  equipment  in  the  main  wheel 
well,  if  not  detected  and  corrected  in  a 
timely  manner,  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  24, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
149-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Herron,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2672;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  itn  ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of^the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-149-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-149-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055^056. 

Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  condudl  a  Critical  Design 
Review  (CDR)  of  the  fiight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  flight  control 
systems  was  performed  independent  of 
the  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 

The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the 
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iit;!;'    iiatrol  systems  of  Model  737 
^^•ries  iirplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  QDR  team. 

Reports  Received  by  FAA- 

The  FAA  has  received  reports 
indicating  that  inappropriate  pressure 
washing  techniques,  such  as  the  use  of 
high  pressure  washing,  have  been  used 
to  clean  equipment  within  the  wheel 
wells  of  Model  737  series  airplanes. 
Hi^h  pressure  washing  of  the  bearings, 
I  ahles,  electrical  connectors,  and  other 
equipment  in  the  main  wheel  well  can 
result  in  fluids  (or  additives  in  the 
fluids)  being  forced  into  these  areas. 
Retention  of  fluid  in  these  areas  can 
result  in  the  development  of  corrosion. 
Corrosion  of  bearings,  cables,  electrical 
connectors,  or  other  equipment  in  the 
main  wheel  well,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  controllability  of  the 
airplane. 

FAA's  Findings 

The  FAA  finds  that  Model  737  series 
Iirplanes  were  not  designed  to 
withstand  high  pressure  washing  of  the 
wheel  wells  and  landing  gears.  The  FAA 
concludes  that  these  airplanes  were 
designed  to  operate  with  contaminate 
buildup  in  the  wheel  wells  and  landing 
gears.  In  light  of  this,  the  FAA  has 
determined  that  the  FAA-approved 
maintenance  program  must  be  revised  to 
prohibit  the  use  of  pressiue  washing 
within  the  wheel  well  or  on  the  landing 
gear.  Pressure  washing  is  defined  as  the 
use  of  any  fluid  under  pressure  greater 
than  80  pounds  per  square  inch,  gauge 
(psig).  The  FAA  also  finds  that  the  use 
of  pumps  and/or  nozzles  must  be 
prohibited,  since  such  use  results  in 
pressure  greater  than  80  psig. 

Kxplanation  nf  Requirements  of 
Proposed  Ruh' 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  FAA-approved 
maintenance  program  to  prohibit  the 
use  of  pressure  washing  within  the 
wheel  well  or  on  the  landing  gear  and 
to  prohibit  the  use  of  pumps  and/or 
nozzles  for  washing  wheel  wells  or  the 
landing  gear. 


Cost  Impact 

There  are  approximately  2,463  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,040  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$312,000,  or  $300  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Boeing:  Docket  96-NM-149-AD. 

Applicability:  All  Model  737  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 

identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemafTve  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  in  the  bearings, 
cables,  electrical  connectors,  or  other 
equipment  in  the  main  wheel  well,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  incorporate  a  revision  into  the 
FAA-approved  maintenance  program  that 
prohibits  the  use  of  pressure  washing  within 
the  wheel  well  or  on  the  landing  gear,  and 
that  prohibits  the  use  of  pumps  and/or 
nozzles  for  washing  wheel  wells  or  the 
landing  gear.  Pressure  washing  is  defined  as 
the  use  of  any  fluid  under  pressure  greater 
than  80  pounds  per  square  inch,  gauge  (psig). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
21,1996. 
Ronald  T  Wojnar, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc  96-21881  Filed  8-23-96;  9:02  am) 
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14  CFR  Pari  39 

[Docket  No.  96-NM-150-AD] 
RIN2120-AA64 

Airworthiness  Directives:  Boeina 
Model  737-100.  -200.  -300.  ^OO"  and 
-500  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT, 

action:  Notice  of  proposed  rulemaking 

INPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-100,  -200,  -300, 
-400,  and  -500  series  airplanes.  This 
proposal  would  require  an  inspection  of 
the  aileron/elevator  power  control  units 
(PCU's)  and  the  rudder  PCU  to 
determine  if  reworked  PCU  manifold 
cylinder  bores  containing  chrome 
plating  are  installed,  and  replacement  of 
the  cylinder  bores  with  bores  that  have 
been  reworked  using  the  oversize 
method  or  the  steel  sleeve  method,  if 
necessary.  This  proposal  is  prompted  by 
a  review  of  the  design -of  the  flight 
control  systems  on  Model  737  series 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  a 
reduced  rate  of  movement  of  the 
elevator,  aileron,  or  rudder  due  to 
contamination  of  hydraulic  fluid  from 
chrome  plating  chips;  such  reduced  rate 
of  movement,  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
October  24,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
150-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Ond  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2798; 
fax  (206)  227-1181. 


SUPPtEMESfTARV  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sUch 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  sf>ecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  > 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-150-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
&6-NM-150-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 
Review  (CDR)  of  the  flight  control 
systems  instplled  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  flight  control 
systems  was  performed  independent  of 
the  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 


The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the 
flight  control  systems  of  Model  737 
series  airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 

Reports  Received  by  FAA 

The  FAA  has  received  reports 
indicating  that  the  chrome  plating 
separated  from  reworked  cylinder  bores 
of  the  aileron/elevator  power  control 
units  (PCU's).  Investigation  revealed 
that  a  number  of  aileron/elevator  and 
rudder  PCU's  were  repaired  using 
chrome  plating  on  the  aluminum 
cylinder  bores.  Separation  of  the  chrome 
plating  has  occurred  on  several  of  these 
repaired  units,  which  can  result  in 
contamination  of  hydraulic  fluid  from 
chrome  plating  chips.  Such 
contamination  could  result  in  blocked 
or  jammed  valves  in  the  rudder  PCU, 
which  could  result  in  reduced 
movement  capability  of  the  rudder  or 
partial  or  total  deflection  of  the  rudder. 
In  addition,  such  contamination  could 
result  in  scored  piston  seals  or  cylinder 
bores  and  consequent  reduced 
performance  of  the  aileron/elevator 
PCU's.  A  reduced  rate  of  movement  of 
the  elevator,  aileron,  or  rudder,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Letter  737-SL-27-30, 
dated  April  1,  1985,  which  describes 
procedures  for  an  inspection  of  the 
aileron/elevator  PCU's  and  the  rudder 
PCU  to  determine  if  reworked  PCU 
manifold  cylinder  bores  containing 
chrome  plating  are  installed,  and 
replacement  of  the  cylinder  bores  with 
bores  that  have  been  reworked  using  the 
oversize  method  or  the  steel  sleeve 
method,  if  necessary. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  an  inspection  of  the  aileron/ 
elevator  PCU's  and  the  rudder  PCU  to 
determine  if  reworked  PCU  manifold 
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cylinder  bores  containing  chrome 
plating  are  installed,  and  replacement  of 
the  cylinder  bores  with  bores  that  have 
been  reworked  using  the  oversize 
method  or  the  steel  sleeve  method,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  letter 
described  previously. 

Kxplanation  of  Proposed  Compliance 
1  ime 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
actions,  the  FAA's  intent  is  that  they  be 
performed  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  In 
addition,  the  FAA  considered  the 
availability  of  necessary  parts.  In  light  of 
these  considerations,  the  FAA  has 
specified  a  compliance  time  of  18 
months  for  accomplishment  of  the 
proposed  inspection.  The  FAA  finds 
that  18  months  corresponds  closely  to 
the  interval  representative  of  most  of  the 
affected  operators'  normal  maintenance 
schedules.  The  FAA  considers  that  the 
proposed  compliance  time  will  provide 
in  acceptable  level  of  safety. 

( lost  Impact 

There  are  approximately  Z,675  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,091  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $327,300,  or  $300  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  necessary  replacement, 
it  would  take  approximately  18  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$15,800  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  any  necessary 
replacement  action  is  estimated  to  be 
$16,880  per  airplane. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
fl4  CFR  Dart  39)  as  follows: 

FABIiS     AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-150-AD. 

Applicability:  All  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  reduced  rate  of  movement  of 
the  elevator,  aileron,  or  rudder,  which,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Perform  an  inspection  of  the 
aileron  and  elevator  PCU's,  part  number  (P/ 
N)  65-44761-( ),  and  the  rudder  PCU,  P/N 
65-i4681-( ),  to  determine  if  reworked  PCU 
manifold  cylinder  bores  containing  chrome 
plating  are  installed,  in  accordance  with 
Boeing  Service  Letter  737-SL-27-30,  dated 
April  1, 1985. 

(b)  If  any  reworked  PCU  manifold  cylinder 
bores  containing  chrome  plating  are 
installed:  Prior  to  ftirther  flight,  replace  the 
cylinder  bores  with  bores  that  have  been 
reworked  using  the  oversize  method  or  the 
steel  sleeve  method  specified  in  Boeing 
Service  Letter  737-SL-27-30,  dated  April  1, 
1985.  Accomplish  the  replacement  in 
accordance  with  the  service  letter. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  reworked  PCU  manifold 
cylinder  bore  containing  chrome  plating  on 
an  aileron  or  elevator  PCU  having  P/N  65- 
44761-( ),  or  on  a  rudder  PCU  having  P/N 
65-44681-( ),  of  any  airplane  unless  the 
cylinder  bore  has  been  reworked  using  the 
oversize  method  or  the  steel  sleeve  method 
specified  in  Boeing  Service  Letter  737-SL- 
27-30,  dated  April  1, 1985. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  tie 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the   . 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 
21   1996 

Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  96-21882  Filed  8-23-96;  9:02  am] 
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14CFRPart39 

[Docket  No  96-NM-i5-'-AD] 
R1N2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100.  -200,  -300,  ^00.  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the* 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-100,  -200.  -300, 
-400,  and  -500  series  airplanes.  This 
proposal  would  require  repetitive  tests 
to  verify  the  integrity  of  the  yaw  damper 
coupler,  and  various  follow-on  actions. 
This  proposal  also  would  require  a  one- 
time inspection  to  determine  the  part 
number  of  the  engage  solenoid  valve  of 
the  yaw  damper,  and  replacement  of  the 
valve  with  a  valve  having  a  different 
part  number,  if  necessary.  This  proposal 
is  prompted  by  a  review  of  the  design 
of  the  flight  control  systems  on  Model 
737  series  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  sudden 
uncommanded  yawing  of  the  airplane 
due  to  potential  failures  w;ithin  the  yaw 
damper  system,  and  consequent  injury 
to  passengers  and  crewmembers. 
DATES:  Comments  must  be  received  by 
October  24.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
151-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Commercial  Flight  Systems  Group,  Air 
Transport  Systems  Division,  Honeywell 
Inc.,  Box  21111.  Phoenix,  Arizona 
85036;  and  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hania  Younis,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2764;  fax  (206)  227-1181. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-151-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-151-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 
Review  (CDR)  ofthe  flight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  flight  control 
systems  was  performed  independent  of 
die  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 


The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the--^ 
flight  control  systems  of  Model  737       "" 
series  airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 

Reports  Received  by  FAA 

The  FAA  has  received  a  number  of 
reports  of  uncommanded  yawing  of 
Boeing  Model  737  series  airplanes.  This 
condition  may  have  been  caused  by  one 
of  two  separate  failures  of  the  yaw 
damper  system: 

First,  the  rate  gyroscope  of  the  yaw 
damper  coupler  can  fail  as  a  result  of 
wear  of  the  rotor  bearing.  Such  wear  can 
cause  increased  vibration,  which  may  be 
translated  into  brinnels  (dents)  in  the 
gimbal  bearings.  This  condition  can 
cause  faults  in  the  gyroscope  at  certain 
input  rates  and  consequent  rudder  kicks 
to  the  yaw  damper  authority. 

Second,  intermittent  failures  of  the 
engage  solenoid  valve  of  the  yaw 
damper  on  the  rudder  power  control 
units  (PCU's)  could  occur.  Valves 
having  certain  part  numbers  have 
encapsulated  electrical  coils  (i.e.,  the 
coils  are  coated  with  a  thermoset  epoxy 
moulding  compound  or  similar 
material),  which  makes  the  valves  less 
susceptible  to  damage  and  exposure  to 
moisture.  Corrosion  could  occur  if  the 
coils  are  exposed  to  moisture.  Corrosion 
or  damage  of  the  coils  could  result  in 
abrupt  uncommanded  rudder 
deflections. 

These  conditions,  if  not  corrected, 
could  result  in  sudden  uncommanded 
yawing  of  the  airplane  and  consequent 
injury  to  passengers  and  crewmembers. 

FAA's  Determinations 

In  light  of  this  information,  the  FAA 
finds  that  certain  procedures  must  be 
required  to  ensure  the  safety  of  the 
affected  fleet.  These  procedures  include 
tests  to  verify  the  integrity  of  the  yaw 
damper  coupler,  and  various  follow-on 
actions  (including  tests  to  verify  the 
integrity  of  the  rate  gyroscope  of  the 
yaw  damper  coupler;  and  removal, 
overhaul,  replacement,  repair,  and 
reinstallation  of  the  rate  gyroscope),  as 
necessary.  The  FAA  has  reviewed  the 
procedures  for  accomplishment  of  these 
actions,  which  are  contained  in  the 
documents  described  below: 
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^: 


1.  Honeywell  Component 
MairUenance  Manual  (CMM)  22-10-27. 
Revision  B,  dated  September  1,  1992. 
The  C;MM  describes  procedures  for 
ref)€titive  tests  to  verify  the  integrity  of 
the  yaw  damper  coupler;  repair  of  the 
yaw  damper  coupler,  if  necessary; 
removal  and  reinstallation  of  the  rate 
gyroscope  of  the  yav\  damper  coupler; 
repla(  ement  of  the  rate  gyroscope  with 
a  new  part;  and  replacement  of  the  yaw 
damper  coupler  with  a  new  or 
serviceable  coupler. 

2  Sperry  Overhaul  Manual  24-09-20, 
RGIOOO  Miniature  Rate  Gyroscope,  Part 
No.  2589124-902."  The  overhaul 
manual  describes  procedures  for 
overh  a  u  1  i  ng  the  rate  gyroscope  of  the 
yaw  damper  coupler. 

3  Honevwell  Engineering 
Specification  No.  IT2589124, 
"Integrated  Test  SpeciHcation  for  Rate 
Gvrosrope,  Part  Number  2589124-902," 
dated  October  9,  1992.  This  dociunent 
describes  procedures  for  tests  to  verify 
the  integrity  of  the  rate  gyroscope  of  the 
yaw  damper  coupler. 

.\dditionally.  the  Boeing  737 
(Jverhnul  Manual  speciBes  procedures 
for  a  one-time  inspection  of  the  engage 
solenoid  valve  of  the  yaw  damper  to 
determine  the  part  number  of  the  valve, 
and  replacement  of  the  valve  with  a 
valve  having  a  different  part  number. 
The  FAA  finds  that  the  accomplishment 
of  these  actions  will  adequately  address 
intermittent  failures  of  the  engage 
solenoid  valve.  [Operators  should  note 
that  Booing  In-Service  Activities  Report 
95-03-2725-10.  dated  February  16, 
1995  (for  Model  737-100  and  -200 
series  airplanes),  or  95-04-2725-10, 
dated  February  24, 1995  (for  Model 
737-300,  -400.  and  -500  series 
airplanes),  provide  additional 
information  concerning 
interchangeability  of  solenoid  valve  part 
numbers.) 

Explanation  of  Ret^uirpments  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  tests  to  verify  the 
integrity  of  the  yaw  damper  coupler, 
and  various  follow-on  actions.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
Honeywell  CMM,  the  Honeywell 
engineering  specification  document, 
and  the  Sperry  overhaul  manual 
described  previously. 

The  proposed  AD  also  would  require 
a  one-time  inspection  to  determine  the 
part  number  of  the  engage  solenoid 
valve  of  the  yaw  damper,  and 
replacement  of  the  valve  with  a  valve 
having  a  different  part  number,  if 


necessary.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  Boeing  737 
Overhaul  Manual  discussed  previously. 

Explanation  of  Proposed  (Compliance 
Times 

In  developing  appropriate  compliance 
times  for  the  proposed  actions,  the 
FAA's  intent  is  that  they  be  performed 
during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  n«;essary.  In 
addition,  the  FAA  considered  the 
availability  of  necessary  parts.  In  light  of 
these  considerations,  the  FAA  has 
specified  compliance  times  of  3,000 
hours  time-in-service  for 
accomplishment  of  the  initial  tests  (and 
6.000  hours  time-in-service  for  the 
repetitive  tests),  and  18  months  for 
accompUshment  of  the  one-time 
inspection.  The  FAA  finds  that  these 
intervals  correspond  closely  to  the 
intervals  representative  of  most  of  the 
affected  operators'  normal  maintenance 
schedules.  The  FAA  considers  that  the 
proposed  compliance  times  will  provide 
an  acceptable  level  of  safety. 

Intferim  Action 

This  proposed  AD  is  considered  to  be 
interim  action.  The  manufacturer  has 
advised  that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

There  are  approximately  2,675  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,091  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
tests  of  the  yaw  damper  coupler,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  tests  on 
U.S.  operators  is  estimated  to  be 
$261,840,  or  $240  per  airplane,  per  test. 

The  FAA  estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  one-time 
inspection  of  the  engage  solenoid  valve, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be 
$65,460,  or  $60  per  airplane. 


The  cost  impact  figures  discu.ssed 
above  are  ba.sed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
a'rtion,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
replace  an  engage  solenoid  valve  of  the 
yaw  damper,  it  would  take 
approximately  3  work  hours  to 
accomplish  the  replacement,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,688  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  any  necessary  replacement  of  an 
engage  solenoid  valve  is  estimated  to  be 
$1,868  per  airplane, 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiHty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-151-AD. 

Applicability:  All  Model  737-100.  -200, 
-300,  -400,  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  if. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sudden  uncommanded  yawing 
of  the  airplane  due  to  potential  failures 
within  the  yaw  damper  system,  and 
consequent  injury  to  passengers  and 
crewmembers,  accomplish  the  following: 

(a)  Within  3,000  hours  time-in-service  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  6,000  hours  time- 
in-service:  Perform  tests  to  verify  the 
integrity  of  the  yaw  damper  coupler,  in 
accordance  with  procedures  specified  in  the 
Honeywell  Component  Maintenance  Manual 
22-10-27,  Revision  6,  dated  September  1, 
1992. 

(1)  If  the  yaw  damper  coupler  passes  the 
tests,  prior  to  further  flight,  remove  the  rate 
gyroscope  in  accordance  with  Section  4E, 
page  103,  of  the  Honeywell  Component 
Maintenance  Manual;  and  perform  tests  to 
verify  the  integrity  of  the  rate  gyroscope,  in 
accordance  with  procedures  specified  in 
Honeywell  Engineering  Specification  No. 
IT2589124,  "Integrated  Test  Specification  for 
Rate  Gyroscope,  Part  Number  2589124-902," 
dated  October  9, 1992. 

(i)  If  the  rate  gyroscope  passes  the  tests, 
reinstall  the  rate  gyroscope  in  accordance 
with  Section  3F,  page  504,  of  the  Honeywell 
Component  Maintenance  Manual. 

(ii)  If  the  rate  gyroscope  fails  the  tests,  prior 
to  fiirther  flight,  accomplish  either  paragraph 
(a)(l)(ii)(A)  or  (a)(l)(ii)(B)  of  this  AD. 

(A)  Overhaul  the  rate  gyroscope  in 
accordance  with  S{)erry  Overhaul  Manual 
24-09-20,  "RGIOOO  Miniature  Rate 
Gyroscope,  Part  No.  2589124-902;"  and 
reinstall  the  rate  gyroscope  in  accordance 
with  Section  3F,  page  504,  of  the  Honeywell 
Component  Maintenance  Manual.  Or 

(B)  Replace  the  rate  gyroscojie  with  a  new 
part  in  accordance  with  Section  3F,  page  504, 
of  the  Honeywell  Component  Maintenance 
Manual. 

(2)  If  the  yaw  damper  coupler  fails  the 
tests,  prior  to  further  flight,  accomplish  either 
paragraph  (a)(2)(i)  or  (a](2](ii)  of  this  AD. 

(i)  Repair  the  coupler  in  accordance  with 
the  Honeywell  Component  Maintenance 
Manual,  and  perform  tests  specified  in 


paragraph  (a)(1)  of  this  AD  to  verify  the 
integrity  of  the  rate  gyroscope.  Or 

(ii)  Replace  the  coupler  with  a  new 
coupler,  or  with  a  serviceable  coupler  on 
which  the  integrity  of  the  rate  gyroscope  has 
been  verified  in  accordance  with  paragraph 
{a)(l)  of  this  AD.  Accomplish  the 
replacement  in  accordance  with  procedures 
specified  in  the  Honeywell  Component 
Maintenance  Manual. 

(b)  Within  18  months  after  the  effective 
date  of  this  AD:  Perform  a  one-time 
inspection  of  the  engage  solenoid  valve  of  the 
yaw  damper  to  determine  the  P/N  of  the 
valve.  If  any  valve  having  P/N  10-60881-1, 
-3,  or  -9  is  installed,  prior  to  further  flight, 
replace  it  with  a  valve  having  P/N  10-60881- 
8  or  -13.  Accomplish  the  actions  in 
accordance  with  Chapter  27-20-01  of  the 
Boeing  737  Overhaul  Manual. 

Note  2:  Boeing  In-Service  Activities  Report 
95-03-2725-10,  dated  February  16, 1995  (for 
Model  737-100  and  -200  series  airplanes),  or 
95-04-2725-10,  dated  February  24. 1995  (for 
Model  737-300,  -400,  and  -500  series 
airplanes),  provide  additional  information 
concerning  interchangeability  of  solenoid 
valve  part  numbers. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 

<!*ised  if  approved  by  the  Manager,  Seattle 
AGO,  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 
21.1996. 

Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  96-21883  Filed  8-23-96;  9:03  am] 
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14  CFR  Part  39 

[Docket  No  96-NM-152-AD] 

RIN2120-AA54 

Airworthiness  Directives:  Boeing 
Model  737-100  ana  -200  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  ail 
Boeing  Model  737-100  and  -200  series 


airplanes.  This  proposal  would  require 
replacement  of  certain  outboard  and 
inboard  wheel  halves  with  improved 
wheel  halves.  This  proposal  also  would 
require  cleaning  and  inspecting  certain 
outboard  and  inboard  wheel  halves  for 
corrosion,  missing  paint  in  large  areas, 
and  cracks;  and  repair  or  replacement  of 
the  wheel  halves  with  serviceable  wheel 
halves,  if  necessary.  This  proposal  is 
prompted  by  a  review  of  the  design  of 
the  flight  control  systems  on  Model  737 
series  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  wheel  flanges, 
which  could  result  in  failure  of  the 
hydraulics  systems,  jammed  flight 
controls,  loss  of  electrical  power,  or 
other  combinations  of  failures;  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
October  24,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
152-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Allied  Signal  Aerospace  Company, 
Bendix  Wheels  and  Brakes  Division, 
South  Bend,  Indiana  46624;  and  Bendix, 
Aircraft  Brake  and  Strut  Division,  3520 
West  Mestmoor  Street,  South  Bend, 
Indiana  46624.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Herron,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  telephone  (206)  227-2672; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 
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Comments  art  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NfM-152-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPR.Vfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-152-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 
Review  (CDR)  of  the  flight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  Hight  control 
systems  was  performed  independent  of 
the  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 

The  CDR  team  was  composed  of 
representatives  from  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the 
flight  control  systems  of  Model  737 
series  airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 


Reports  Received  by  FAA 

The  FAA  received  a  report  indicating 
that  Eailure  of  the  wheel  flanges  can 
result  in  metallic  debris  impacting  the 
hydraulics  systems  and  other  critical 
elements  associated  with  control  of  the 
airplane  that  are  within  the  proximity  of 
the  wheel.  Such  impact  can  result  in 
failure  of  the  hydraulics  systems, 
jammed  flight  controls,  loss  of  electrical 
power,  or  other  combinations  of 
failures.  These  conditions,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Bendix  Service  Information  Letter  (SIL) 
392,  Revision  1,  dated  November  15, 
1979,  which  describes  procedures  for 
replacement  of  any  outboard  wheel  half 
having  serial  number  (S/N)  H-999  and 
lower  with  an  outboard  wheel  half 
having  part  number  (P/N)  2607047;  and 
replacement  of  any  inboard  wheel  half 
having  S/N  H-1799  and  lower  with  a 
wheel  half  having  P/N  2607046.  These 
replacements  must  be  accomplished  on 
airplanes  equipped  with  a  Bendix  main 
wheel  assembly  having  part  number  (P/ 
N)  2601571-1.  S/N  B-5999  and  lower. 
The  improved  wheel  halves  incorporate 
additional  material  that  will  ensure 
greater  tolerance  for  corrosion  and 
handling  damage  of  the  wheel. 

The  FAA  also  has  reviewed  and 
approved  Allied  Signal  Service  Bulletin 
No.  737-32-026.  dated  April  26,  1988, 
including  Attachments  1  and  2.  The 
service  bulletin  describes  procedures  for 
cleaning  any  outboard  wheel  half 
having  P/N  2601454.  S/N  HOOOl 
through  H1049  inclusive,  and  any 
inboard  wheel  half  having  P/N  2601567, 
S/N  HOOOl  through  Hi  799  inclusive; 
inspecting  the  wheel  halves  for 
corrosion  or  missing  paint  in  large  areas, 
stripping  or  removing  any  paint,  and 
removing  any  corrosion;  and  performing 
an  eddy  current  inspection  for  cracks. 
These  actions  must  be  accomplished  on 
airplanes  equipped  with  a  Bendix  main 
wheel  assembly  having  P/N  2601571,  8/ 
N  BOOOl  through  B5999  inclusive. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  certain  outboard 
and  inboard  wheel  halves  with 
improved  wheel  halves.  The  proposed 
AD  also  would  require  cleaning  and 
inspecting  certain  outboard  and  inboard 
wheel  halves  for  corrosion,  missing 
paint  in  large  areas,  and  cracks;  and 


repair  or  replacement  of  the  wheel 
halves  with  serviceable  wheel  halves,  if 
necessary,  Replacement  of  inboard  and 
outboard  wheel  halves  would  be 
required  to  be  accomplished  in 
accordance  with  the  SIL  described 
previously.  The  cleaning  and  inspection 
wou!d  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Explanation  of  Proposed  Compliance 
Time 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
actions,  the  FA.A's  intent  is  that  it  be 
performed  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  In 
addition,  the  FAA  considered  the 
availability  of  neces.sary  parts.  The  FAA 
finds  that  180  days  corresponds  closely 
to  the  interval  representative  of  most  of 
the  affected  operators'  normal 
maintenance  schedules.  The  FAA 
considers  that  this  interval  will  provide 
an  acceptable  level  of  safety. 

Cost  Impact 

There  are  approximately  634  Model 
737-100  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  241  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD, 

Tne  FAA  estimates  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement  of  wheel  halves,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $20,212  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $4,928,932, 
or  $20.4,52  per  airplane. 

The  FAA  also  estimates  that  it  would 
take  approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
cleaning  and  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  cleaning  and  inspection 
on  U.S.  operators  is  estimated  to  be 
$28,920.  or  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
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specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
"ADDRESSES" 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  3ql  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  4Q  H  S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing;  Docket  96-NM-152-AD. 

Applicability:  All  Model  737-100  and  -200 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opierator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or' 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failuris  of  the  wheel  flanges, 
which  could  result  in  failure  of  the 
hydraulics  systems,  jammed  flight  controls, 
loss  of  electrical  power,  or  other 
combinations  of  feilures;  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  equipped  with  a  Bendix 
main  wheel  assembly  having  part  number  (P/ 
N)  2601571-1,  serial  number  (S/N)  B-5999  or 
lower:  Within  180  days  after  the  effective 
date  of  this  AD,  accomplish  the  actions 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  in  accordance  with  Bendix  Service 
Information  Letter  (SIL)  392,  Revision  1, 
dated  November  15. 1979. 

(1)  Remove  any  outboard  wheel  half  having 
S/N  H-999  or  lower,  and  replace  it  with  an 
outboard  wheel  half  having  P/N  2607047; 
and 

(2)  Remove  any  inboard  wheel  half  having 
S/N  H-1799  or  lower,  and  replace  it  with  a 
wheel  half  having  P/N  2607046. 

(b)  For  airplanes  equipped  with  a  Bendix 
main  wheel  assembly  having  P/N  2601571, 
S/N  BOOOl  through  B5999  inclusive, 
accomplish  the  following: 


(1)  Within  180  days  after  the  effective  date 
of  this  AD,  and  thereafter  at  each  tire  change, 
accomplish  the  actions  sfjecified  in 
paragraphs  (b)(l)(i),  (b)(l)(ii),  and  (b)(l)(iii)  of 
this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Allied 
Signal  Service  Bulletin  No.  737-32-026. 
dated  April  26, 1988,  including  Attachments 
1  and  2. 

(i)  Qean  any  outl>oard  wheel  half  having 
P/N  2601454,  S/N  HOOOl  through  H1049 
inclusive,  and  any  inboard  wheel  half  having 
P/N  2601567,  S/N  HOOOl  through  Hi  799 
inclusive;  and 

(ii)  Inspect  the  wheel  halves  for  corrosion 
or  missing  piaiut  in  large  areas,  strip  or 
remove  any  paint,  and  remove  any  corrosion; 
and 

(iii)  Perform  an  eddy  current  inspection  to 
detect  cracks. 

(2)  If  any  cracking  is  found  during  the 
inspections  required  by  this  paragraph,  prior 
to  hirther  flight,  repair  or  replace  the  wheel 
halves  with  serviceable  wheel  halves  in 
accordance  with  procedures  specified  in  the 
Comp>onent  Maintenance  Manual. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  outboard  wheel  half 
having  S/N  H-999  or  lower,  or  an  inboard 
wheel  half  having  S/N  H-1799  or  lower,  on 
a  main  wheel  assembly  having  P/N  2601571, 
S/N  BOOOl  through  BS999  inclusive,  on  any 
airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
21,  1996. 

Ronald  T.  Woinar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  96-21884  Filed  8-23-96;  9:03  am) 
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summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
dire<:tive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  This  proposal  would  require 
modification  of  the  aileron  center  spring 
and  trim  mechanism.  This  proposal  is 
prompted  by  a  review  of  the  design  of 
the  flight  control  systems  on  Model  737 
series  airplanes.  The  actions  speciHed 
by  the  proposed  AD  are  intended  to 
prevent  jamming  of  the  aileron  control 
system  during  flight  due  to  fracturing  of 
the  springs  in  the  aileron  centering 
units;  this  condition,  if  not  corrected, 
could  result  in  reduced  lateral  control  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
October  24,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
153-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CO^f^ACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2798; 
faxf20Rl  227-1181. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
ihey  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-153-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-153-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  the  FAA  organized  a 
team  to  conduct  a  Critical  Design 
Review  (CDR)  of  the  flight  control 
systems  installed  on  Boeing  Model  737 
series  airplanes  in  an  effort  to  confirm 
the  continued  operational  safety  of  these 
airplanes.  The  formation  of  the  CDR 
team  was  prompted  by  questions  that 
arose  following  an  accident  involving  a 
Model  737-200  series  airplane  that 
occurred  near  Colorado  Springs, 
Colorado,  and  one  involving  a  Model 
737-300  series  airplane  that  occurred 
near  Pittsburgh,  Pennsylvania.  The  CDR 
team's  analysis  of  the  flight  control 
systems  was  performed  independent  of 
the  investigations  of  these  accidents, 
which  are  conducted  by  the  National 
Transportation  Safety  Board  (NTSB). 
The  cause  of  the  accidents  has  not  yet 
been  determined. 

The  CDR  team  was  composed  of 
representatives  fi-om  the  FAA,  the 
NTSB,  other  U.S.  government 
organizations,  and  foreign  airworthiness 
authorities.  The  team  reviewed  the 
service  history  and  the  design  of  the 
flight  control  systems  of  Model  737 
series  airplanes.  The  team  completed  its 
review  in  May  1995.  The 
recommendations  of  the  team  include 
various  changes  to  the  design  of  the 
flight  control  systems  of  these  airplanes, 
as  well  as  correction  of  certain  design 
deficiencies.  This  proposed  AD  is  one  of 
nine  rulemaking  actions  being  issued  by 
the  FAA  to  address  the 
recommendations  of  the  CDR  team. 

Reports  Received  by  FAA 

The  FAA  received  numerous  reports 
indicating  that  firactured  springs  were 
found  in  the  aileron  centering  units  on 
Model  737  series  airplanes.  The  cause  of 
the  fracturing  has  been  attributed  to 
fatigue  cracking.  A  fractured  spring  can 


result  in  degraded  aileron  feel  at  the 
control  wheel  Two  of  these  reports 
indicated  that  a  fractured  spring  became 
lodged  in  a  centering  cam  weight 
reduction  hole  when  the  control  wheel 
was  turned  beyond  40  degrees.  This 
condition,  if  not  corrected,  could  result 
in  jamming  of  the  aileron  control 
system,  jamming  of  the  aileron  control 
system  during  flight  could  result  in 
reduced  lateral  control  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-27-1155, 
dated  October  26,  1989;  as  revised  by 
Notices  of  Status  Change  No.  737-27- 
1155NSC1,  dated  January  25,  1990,  No. 
737-27-1 155NSC2,  dated  February  15, 
1990,  and  No.  737-27-1155NSC3,  dated 
May  17, 1990;  which  describe 
procedures  for  modification  of  the 
aileron  center  spring  and  trim 
mechanism.  The  modification  involves 
the  following: 
— for  Groups  1  and  2  airplanes, 

replacing  the  aileron  centering  springs 
with  improved  springs  that  are 
corrosion  resistant  and  more  durable; 
— for  Groups  1  and  2  airplanes,  plugging 
a  weight  reduction  hole  in  the  feel 
cam  to  prevent  foreign  materials  from 
lodging  in  the  mechanism;  and 
— for  Group  1  airplanes  only,  replacing 
the  eyeboits  of  the  centering  spring 
attachment  with  new  eyeboits  that 
have  extended  arms  to  prevent  a 
fractured  centering  spring  from 
lodging  in  or  behind  the  feel  cam. 
Accomplishment  of  these  actions  will 
improve  the  reliability  of  the  aileron 
centering  spring  and  trim  mechanism. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  aileron 
center  spring  and  trim  mechanism.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  and  Notice  of  Status 
Change  described  previously 

Explanation  of  Proposed  Compliance 
Time 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
modification,  the  FAA's  intent  is  that  it 
be  performed  during  a  regularly 
scheduled  maintenance  visit  for  the 
majority  of  the  affected  fleet,  when  the 
airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary.  In  addition,  the  FAA 
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considered  the  availability  of  necessary 
parts.  The  FAA  finds  that  18  months 
corresponds  closely  to  the  interval 
representative  of  most  of  the  affected 
operators'  normal  maintenance 
schedules.  The  FAA  considers  that  this 
interval  will  provide  an  acceptable  level 
of  safety 

Cost  Impact 

There  are  approximately  1,631  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  830  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  FAA  estimates  that  485  Group  1 
airplanes  would  be  affected  by  this 
proposed  AD.  For  Group  1  airplanes,  the 
FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $707  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  Group  1  airplanes  is 
estimated  to  be  $401,095,  or  $827  per 
airplane. 

The  FAA  estimates  that  345  Group  2 
airplanes  would  be  affected  by  this 
proposed  AD.  For  Group  2  airplanes,  the 
FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $224  per 
airplane.  Based  on  these  figures,  the  cost 
impact  oithe  proposed  AD  on  U.S. 
operators  of  Group  2  airplanes  is 
estimated  to  be  $118,680,  or  $344  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
-ADDRESSES." 

List  of  Subjects  in  14  CFR  i'art  M 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-153-AD. 

Applicability:  Model  737  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  737-27- 
1155,  dated  October  26, 1989;  as  revised  by 
Notices  of  Status  Change  No.  737-27- 
1155NSC1,  dated  January  25, 1990,  No.  737- 
27-1155NSC2,  dated  February  15,  1990,  and 
No.  737-27-1 155NSC3,  dated  May  17, 1990; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  aileron  control 
system  during  flight,  which  could  result  in 
reduced  lateral  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this 
AD,  as  applicable,  in  accordance  with  Boeing 


Service  Bulletin  737-27-1155,  dated  October 
26. 1989;  as  revised  by  Notice  of  Status 
Change  No.  737-27-1155NSC1,  dated 
January  25, 1990,  and  Notice  of  Status 
Change  No.  737-27-1 155NSC2,  dated 
February  15, 1990,  and  Notice  of  Status 
Change  No.  737-27-1 155NSC3,  dated  May 
17,1990. 

(1)  For  Groups  1  and  2  airplanes:  Replace 
the  aileron  centering  springs,  part  number  (P/ 
N)  69-39429-2,  with  improved  springs,  P/N 
69-39429-3,  in  accordance  with  the  service 
bulletin  and  Notices  of  Status  Change. 

(2)  For  Groups  1  and  2  airplanes:  Install  a 
two-piece  plug,  P/N  69-78072-1,  in  the 
weight  reduction  hole  in  the  feel  cam  in 
accordance  with  the  service  bulletin  and 
Notices  of  Status  Change. 

(3)  For  Group  1  airplanes:  Replace  the  two 
eyebolts,  P/N  69-39423-1,  of  the  aileron 
centering  spring  attachment  with  new 
eyebolts,  P/N  69-74646-1 ,  in  accordance 
with  the  service  bulletin  and  Notices  of 
Status  Change. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  the  items  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  on  any 
airplane,  as  specified: 

(1)  For  Groups  1  and  2  airplanes:  Aileron 
centering  springs  having  P/N  69-39429-2 
shall  not  be  installed. 

(2)  For  6roup  1  airplanes:  Eyebolts,  P/N 
69-39423-1,  of  the  aileron  centering  spring 
attachment  shall  not  be  installed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fixjm  the  Seattle  AGO. 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
21,1996. 

Ronald  T.  Wofnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  96-21885  Filed  8-23-96;  9:03  am] 
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SECURfTIE?  AND  EXCHANGE 

CGMMiSSiON 

17  CFR  Parts  232  and  240 

[Release  No.  34-37595;  File  No.  S7-21-96] 
RIN  3235-AG99 

Lost  Securityholders 

AGENCY:  Securities  and  Exchange 
Commission. 


44250  Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Proposed  Rules 


ACnON:  Notice  of  Proposed  Rulemaking 
and  Request  for  Conunents. 

8UIMMARY:  The  Securities  and  Exchange 
Commission  (  "Commission")  is 
publishing  for  comment  proposed  Rule 
17Ad-17  and  proposed  Rule  17a-24 
which  are  designed  to  address  the 
problem  of  "lost  securityholders."  Rule 
17Ad-17  would  require  transfer  agents 
to  conduct  seajT;hes  in  an  effort  to  locate 
lost  secuntyhoiders  Rule  17a-24  would 
allow  the  Commission  to  gather  data 
related  to  lost  secuntyholders  and  to 
provide  it  to  information  distributors  or 
others  The  Commission  also  is  seeking 
comments  on  the  extent  to  which 
further  regulator>'  or  remetiial  steps  are 
necessary,  including  whether  the 
Commission  should  operate  a  national 
database  for  lost  securityholders. 

DATES:  Comments  should  be  received  on 
or  before  October  28,  1996. 

ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views,  and  opinions  to  Jonathan  G. 
Katz,  Secretarv.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N,W., 
Washington  D.C.  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-21-96;  this 
file  number  should  be  included  on  the 
subject  line  if  E-mail  is  used.  Comment 
letters  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  public  reference  room, 
450  Fifth  St.,  N.W,.  Washington  D.C. 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMA"nON  CONTACT:  Jerry 
W.  Carpenter.  Assistant  Director; 
Christine  Sibille,  Senior  Counsel;  or 
Michele  Bianco.  Attorney;  at  202/942- 
4187,  Office  of  Risk  Management  and 
Control,  Mail  Stop  5-1,  Division  of 
Market  Regulation.  Securities  and 
Exchange  Commission,  Washington, 
DC.  20549. 

SUPPUEMENTARY  INFORMATION: 

I.  Introduction  and  Summary 

From  time  to  time,  issuers  lose 
contact  with  some  of  their 
securityholders  ("lost  sectirityholders"). 
Loss  of  contact  may  result  from  a  change 
in  the  securityholder's  address  or  a 
transfer  of  beneficial  ownership  [e.g., 
through  inheritance).  As  a  result,  these 
securityholders  do  not  receive  principal, 
dividend,  or  interest  distributions  to 
which  they  are  entitled,  and  their 
property  is  at  risk  of  being  deemed 


abandoned  under  state  escheat  laws.'  At 
a  point  in  time  established  under  the 
applicable  escheat  law,  the  custodians 
of  these  assets  must  turn  them  over  to 
the  appropriate  state  unclaimed 
property  administrator  In  some  states, 
that  can  occur  in  as  few  as  three  years 
after  the  custodian  loses  contact  with 
the  sectirityholder.^  Transfer  agents,  as 
the  primary  custodians  of  the  records 
that  determine  the  ownership  of 
securities  and  the  entitlement  to 
corporate  distributions,  can  reduce 
significantly  the  number  of  lost 
securityholders  by  maintaining  accurate 
records  and  by  promptly  initiating 
corrective  measures  when  records  no 
longer  reflect  the  current  status  of  a 
securityholder.^ 

Some  transfer  agents  already  take 
meaningful  steps  to  prevent  the  loss  of 
contact  with  securityholders  and  to 
reestablish  contact  after  it  has  been  lost 
However,  the  Commission  is  concerned 
that  some  transfer  agents  may  not  be 
making  sufficient  use  of  currenUy 
available  technology  to  locate 
securityholders  with  whom  contact  has 
been  lost. 

To  address  this  problem,  the 
Conmiission  is  seeking  comment  on 
several  proposals.  Proposed  Rule  17Ad- 
17  would  require  that  transfer  agents 
take  certain  minimum  steps  to  locate  the 
correct  address  of  each  securityholder  in 
their  master  securityholder  files  as  well 
as  require  them  to  take  such  additional 
steps  as  are  reasonable.  Transfer  agents 
would  be  required  at  a  minimum  to 
make  two  good  faith  attempts  to  locate 
lost  securityholders  before  turning 
assets  over  to  an  unclaimed  property 
administrator.  These  searches  would  be 
made  at  no  cost  to  the  securityholder. 


'  See  HouM  Committee  on  Small  BuslneM,  103d 
Cong.,  2nd  S«ss.,  Report  on  Business  Opportunities 
and  Technology  (1993);  Letter  from  Richard 
Breeden,  Chairman,  Commission,  to  Ron  Wyden, 
Chairman,  Committee  on  Small  Business,  U.S. 
House  of  Representatives  (February  22, 1993);  Letter 
from  Arthur  Levitt,  Chairman,  Commission,  to  Ron 
Wyden,  Chairman,  Committee  on  Small  Business, 
U.S.  House  of  Representatives  (October  29, 1993), 

'In  some  states,  an  investor's  failure  to  vote  or  to 
communicate  with  the  issuer  during  a  period  of  five 
successive  years,  even  if  no  communication  from 
the  investor  has  been  required,  can  become  the 
tMsis  for  constructive  abandonment.  See,  e.g..  Letter 
from  John  K,  Dalton.  Associate  Counsel,  State  of 
New  York  Office  of  the  State  Comptroller,  to  the 
Division  of  Market  RegulaUon  ("Division") 
(December  12, 1994). 

'  Other  financial  institutions,  such  as  registered 
broker-dealers,  also  may  maintain  records  of 
securities  ownership  on  behalf  of  customers  for 
which  they  hold  assets.  In  such  instances,  the 
transfer  agent  has  recorded  the  financial  institution 
as  the  owner  in  its  account  records,  and  the 
financial  institution's  customer  account  records 
will  identify  the  beneficial  owner  of  the  securities. 
The  Commission  understands  that  such  financial 
institutions  have  a  lower  incidence  of  lost 
securityholders.  Letter  from  Judith  Poppalardo, 
Assistant  General  Counsel,  Securities  Industry 
Association  ("SIA"),  to  Division  (June  7,  1996). 


The  Commission  bebeves  that  this 
requirement  should  help  reduce  the 
number  of  lost  securityholders  and  the 
escheatment  of  investor  assets. 

The  Commission  preliminarily        « 
believes  that  imposing  an  affirmative 
obligation  on  transfer  agents  to  search 
for  lost  securityholders  is  in  the  public 
interest  and  v/oidd  enhance  investor 
protection.  The  Commission  recognizes 
that  regulatory  obligations  impose 
financial  burdens  and  that  the  costs  of 
complying  with  proposed  Rule  17Ad-17 
may  fall  upon  transfer  agents  or 
indirectly  on  issuers.  In  proposing 
specific  requirements,  the  Commission 
has  attempted  to  minimize  compliance 
costs.  Also,  decreasing  the  number  of 
lost  securityholders  should  reduce  the 
costs  to  transfer  agents  and  issuers  of 
complying  with  state  escheat  laws. 

The  Commission  also  is  proposing 
Rule  17a-24  to  gather  data  related  to 
lost  securityholders  that  would  be 
available  to  information  distributors  and 
others.  Under  this  rule,  the  Commission 
would  require  entities  that  hold  assets 
for  investors,  such  as  transfer  agents  and 
broker-dealers,  to  file  electronically 
with  the  Commission  certain  lost 
securityholder  information.  The 
Commission  would  make  such  data 
available  to  private  entities  which  could 
establish  information  services  that  could 
be  accessed  by  investors  to  determine  if 
they  have  been  reported  as  lost. 

As  discussed  more  fully  below,  the 
Commission  is  also  soliciting  comment 
on  the  concept  of  a  national  database  of 
lost  securityholders  to  be  operated  by 
the  Commission  in  order  to  facilitate  the 
ability  of  lost  securityholders  to 
reestablish  contact  with  issuers  and 
transfer  agents. 

In  summary ,  the  proposals  would: 

•  Establish  a  definition  of  lost 
securityholder. 

•  Require  transfer  agents  to  search  for 
lost  securityholders  at  no  cost  to  the 
securityholders  using  at  least  one 
information  database, 

•  Require  certain  entities  that  hold 
assets  for  securityholders  to  file  vnth  the 
Commission  certain  information 
pertaining  to  lost  securityholders, 

•  Solicit  comment  on  the 
establishment  of  a  national  lost 
securityholder  database  to  be 
maintained  by  the  Commission. 

n.  Transfer  Agent  Responsibilities  to 
Maintain  Accurate  Records  and  to 
Locate  Lost  Securityholders 

A.  Maintenance  of  Master 
Securityholder  Files 

Rule  17Ad-10  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  *  requires  every  recordkeeping 


«17CFR240.17Ad-10. 


UMI 
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transfer  agent  ^  to  maintain  and  keep 
current  an  acxurate  master 
securityholder  file*  that  contains  the 
minimum  appropriate  "certificate 
detail"  for  all  securities  transferred, 
purchased,  redeemed,  or  issued  and  to 
which  the  transfer  agent  must  post 
debits  and  credits.  Certificate  detail  is 
defined  by  Rule  17Ad-9{a)  to  include 
information  such  as  the  securityholder's 
registration  (including  name),  address  of 
the  securityholder,  the  size  of  the 
position,  and  other  information  used  to 
identify  the  securities  and  the 
securityholder.' 

The  Commission  believes  that  an 
accurate  master  securityholder  file  is 
one  of  the  most  basic  steps  in 
addressing  the  lost  securityholder 
problem.  Therefore,  the  Commission 
believes  that  recording  of  patently 
inadequate  or  inacciu-ate  certificate 
detail  to  the  master  securityholder  files 
is  inconsistent  with  Rule  17Ad-10.  For 
example,  recording  an  address  of  "New 
York,  New  York"  without  a  street 
address  will  almost  certainly  result  in 
the  return  by  the  U.S.  Postal  Service  as 
undeliverable  of  all  correspondence  sent 
to  such  address.  Thus,  in  most  cases  a 
transfer  agent  should  not  post  to  the 
master  securityholder  files  items  it 
receives  for  transfer  that  <:ontain  a 
patently  incorrect  address  or  items  that 
do  not  contain  a  complete  address*  and 
should  return  such  transfer  request  to 
the  presenter  without  effecting  the 
transfer.' 


'  17  CFR  240.17Ad-9(h)  defines  recordkeeping 
transfer  agent  as  the  registered  transfer  agent  that 
maintains  and  updates  the  master  securityholder 
file. 

«17  CFR  240.1 7Ad-10(b)  requires  every 
recordkeeping  transfer  agent  to  maintain  and  keep 
rurrent  an  accurate  master  securityholder  file  and 
subsidiary  files.  If  there  is  a  record  difference,  the 
master  securityholder  file  and  subsidiary  files  must 
accurately  represent  all  relevant  debits  and  credits 
until  the  record  difference  is  resolved.  The 
recordkeeping  transfer  agent  must  exercise  diligent 
and  continuous  attention  to  resolve  all  record 
differences.  See  also  17  CFR  240.l7Ad-9(b). 

'17  CFR  240.1 7Ad-9(a). 

'Transfer  agents  should  use  their  experience  in 
their  reviews  for  adequacy  of  addresses  contained 
in  items  submitted  for  transfer.  For  example,  the 
absence  of  a  street  address  in  some  rural  areas  and 
small  towms  may  not  render  an  address  incomplete 
or  inadequate.  Accordingly,  posting  such  certificate 
detail  may  not  violate  Rule  17Ad-10. 

'The  Commission  understands  that  there  are 
situations  vtrhere  rejecting  a  transfer  request  because 
of  an  incomplete  addres.s  may  result  in  financial 
harm  to  the  investor  [e.g.,  when  a  transfer  request 
is  recoivod  near  or  on  a  record  date  or  in  connection 
with  a  tender  or  an  exchange  offer).  Letter  from 
Michael  Foley.  President,  The  Securitien  Transfer 
Association  ("STA"),  to  the  Division  (May  26, 
1994).  In  such  situations,  the  Commission  believer 
that  a  tramifer  agent  should  have  the  fiexibility  to 
follow  ihc  general  practice  of  accepting  the  transfer 
request  and  using  the  address  of  the  presenting 
linancial  intermediarj'  in  care  of  the  securityholder 
before  seeking  an  accurate  address. 


B.  Current  Transfer  Agent  Practices 
Regarding  Lost  Securityholders 

Currently,  most  transfer  agents  rely  on 
the  standards  contained  in  Rule  14a- 
3(e)(2}  under  the  Exchange  Act  to 
determine  when  to  code  as  "lost"  the 
accounts  of  securityholders  whose 
correspondence  has  been  returned  as 
"undeliverable"  because  of  an  incorrect 
or  insufficient  address,  'o  That  rule 
provides  that  unless  otherwise  required 
by  state  law,  the  obligation  to  mail  an 
annual  report  or  proxy  statement  to  a 
securityholder  is  suspended  if  (1)  an 
annual  report  and  a  proxy  statement  for 
two  consecutive  annual  meetings,  or  (2) 
all  payments  of  dividends  or  interest  on 
securities  sent  by  first  class  mail  (of 
which  there  has  been  at  least  two 
payments)  during  a  twelve  month 
period  which  have  been  mailed  to  such 
securityholder's  address  have  been 
returned  as  undeliverable. 

Generally,  the  first  time  a  distribution 
check  is  returned  as  undeliverable,  a 
transfer  agent  will  place  the  returned 
check  in  another  specially  marked  (e.g., 
color-coded)  envelope  and  will  remail 
the  distribution  check  to  the  registered 
owner  at  the  same  address  ("remailing 
procedure")."  If  the  remailing  is 
returned,  the  issuer  or  the  transfer  agent 
will  hold  the  check  until  the  next 
distribution  payment.  This  remailing 
procedure  may  be  repeated  if  the  next 
distribution  payment  or  other  issuer 
correspondence  is  returned  as 
undeliverable.  If  two  consecutive 
distribution  payment  mailings  are 
returned  as  undeliverable,  the  transfer 
agent  will  code  the  securityholder's 
account  as  undeliverable  (i.e.,  the 
securityholder  is  "lost")  and  will  hold 
any  further  distributions  and 
communications  to  the  securityholder. 
Some  transfer  agents  also  conduct  a 
mass  mailing  at  the  end  of  each  year  to 
all  securityholders  whose  accounts  they 
deem  to  be  undeliverable. 

After  two  consecutive  mailings  are 
returned  as  undeliverable,  some  transfer 
agents  conduct  searches  for  the 
securityholder  by  using  information 
databases.'^  In  addition  to  information 


10  17  CFR  240. 14a-3(e)(2). 

"Transfer  agents  use  this  second  mailing  to  tett 
the  possibility  that  the  first  mailing  did  not  reach 
the  intended  recipient  because  of  an  error  by  the 
postal  service.  The  second  mailing  also  can  be  used 
to  generate  a  better  or  current  address  by  requesting 
an  address  correction  from  the  postal  service.  L.etter 
from  Michael  Foley,  President,  STA,  to  the  Division 
(May  26,  1994).  Transfer  agents  have  estimated  the 
■success  rate  for  this  remaUinij  from  less  than  10% 
;o  50%.  See,  e.g..  Letters  froin  Chirlos  Uossi,  Bo;;ton 
EquiServe,  to  the  Division  (February  26, 1996)  and 
from  Anthony  ).  Calcagni,  Harris  Trust  and  Savingr- 
Bank,  to  the  Division  (February  23, 1996). 

"  Many  transfbr  agents  and  corporate  issuers  that 
iX)nduct  the  transfer  functions  for  their  own 
secuhties  currently  use  vendor-maintained. 


databases,  transfer  agents  also  use 
various  other  methods  in  their  attempts 
to  obtain  the  current  addresses  of  lost 
securityholders. '3  However,  not  all 
transfer  agents  take  such  actions  to 
search  for  lost  securityholders. 

C.  Proposed  Rule  1 7Ad-17 

The  Commission  is  proposing  Rule 
17Ad-17  under  the  Exchange  Act  to 
require  transfer  agents  to  conduct 
searches  for  securityholders  once  the 
transfer  agents  have  determined  that  a 
securityholder  is  lost.  The  proposed  rule 
would  require  each  recordkeeping 
transfer  agent  to  exercise  reasonable 
care  to  locate  the  correct  address  of  lost 
securityholders,  and  would  establish 
minimum  search  requirements.'* 
However,  the  rule  would  not  impose  on 
transfer  agents  an  absolute  obligation 
actually  to  locate  each  lost 
securityholder. 

1.  Definition  of  Lost  Securityholder 

For  purposes  of  Rule  17Ad-17,  a 
securityholder  will  be  classified  as  a  lost 
securityholder  when  two  items  of 
correspondence, '5  such  as  distribution 
payments,  that  were  sent  by  first  class 
mail  at  least  three  months  apart,  have 
been  returned  as  undeliverable.  Because 
at  times  transfer  agents  receive  change 
of  address  notifications  soon  after  the 
mailing  and  subsequent  return  of  a 
distribution  payment,  a  three  month 
period  will  be  required  to  have  elapsed 
between  the  two  correspondences.  If 
and  when  a  transfer  agent  receives  a 


computer  databases  to  assist  them  in  searching  for 
lost  securityholders.  Letters  from  Michael  Foley, 
President,  STA,  to  the  Division  (May  26, 1994),  and 
Anthony  F.  Fireman,  President,  Corporate  Transfer 
Agents  Association,  Inc.  ("CTAA"),  to  the  Division 
(April  25,  1994).  These  searches  are  usually  based 
on  name,  address,  or  social  security  number.  Many 
professional  transfer  agents  (e.^.,  transfer  agents  that 
perform  transfer  functions  for  issuers  for  a  fee)  also 
have  the  capability  to  perform  .<iearches  by  taxpayer 
identification  number  for  issuers  that  are  willing  to 
pay  an  additional  fee.  In  addition  to  using  vendor- 
maintained  information  databases  (e.^.,  credit 
bureaus),  some  transfer  agents  and  corporate  issuers 
employ  the  services  of  the  Social  Security 
Adininistration  ("SSA")  or  the  Internal  Revenue 
Service  ("IRS")  in  an  attempt  to  contact  the  lost 
securityholder. 

"Among  others,  these  methods  include  using 
CD-ROM  technology  for  searching  telephone 
directories,  and  inquiring  at  the  bank  where 
previously  endorsed  distribution  checks  were 
presented  to  learn  if  the  bank  has  a  current  address. 
See  also,  Guttman,  Modem  Securities  Transfers, 
1 16.04  (3rd  ed.  1987).  noting  that  other  methods 
include,  but  are  not  limited  to,  (i)  checking  all  past 
correspondence  with  the  registered  owner,  (ii) 
checking  the  source  of  transfer  instnictions  for  .i 
proper  address  (for  example,  the  broker  through 
whom  the  securities  had  been  acquired  by  the 
registered  owner),  and  (iii)  contacting  the  occupant 
of  the  premi.ses  of  the  last-known  address  for  a 
forwarding  address. 

'"See  supra  note  S  for  a  definition  of 
recordkeeping  transfer  agent. 

"The  remailing  of  the  same  correspondence  doe: 
not  constitute  a  second  item  of  correspondence. 
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new  address  for  a  lost  securityholder, 
either  dircMtly  from  the  securityholder 
or  through  the  transfer  agent's  efforts, 
the  securityholder  will  no  longer  be 
classified  as  lost.'* 

The  Commission  requests  conunents 
on  whether  the  proposed  standards  for 
classifying  a  lost  securityholder  is 
appropriate  or  whether  a  different 
standard  shcteld  be  employed.  For 
example,  is  the  three  month  period 
between  the  mailing  of  two 
correspondences  an  appropriate  time 
period? 

2.  Transfer  Agents'  Search  Requirements 

Rule  17Ad-17  would  require  every 
recordkeeping  transfer  agent  whose 
master  securityholder  file  includes 
accounts  of  lost  securityholders  to 
search  an  information  database  for  such 
securityholders'  current  address.  The 
(ransfer  agent's  initial  search  for  the 
securityholder  must  be  based  on  either 
name,  if  reasonably  likely  to  locate  the 
lost  securityholder,  or  taxpayer 
identification  number  (typically  an 
individual's  social  security  number) 
using  at  least  one  information  database. 
The  search  must  be  conducted  within 
three  months  of  the  securityholder  being 
classified  as  lost.  If  the  lost 
securityholder  is  not  found  on  the 
initial  search,  the  transfer  agent  also 
must  conduct  a  second  search  for  the 
lost  securityholder  between  one  yeai- 
and  eighteen  months  after  the  initial 
search.  This  search  is  intended  to 
identify  address  changes  that  were 
added  to  the  database  after  the  time  of 
the  earlier  search.  The  transfer  agent 
must  conduct  these  searches  without 
charge  to  the  lost  securityholder. 

The  Commission  understands  that 
database  searches  generally  are 
r,onsidered  a  cost-effective  way  in 
which  to  locate  lost  securityholders. 
The  Commission  requests  comment 
with  respect  to  the  potential  costs  of 
proposed  Rule  17Ad-17  and  its 
potential  effectiveness  in  addressing  the 
lost  securityholder  issue.  The 
Commission  requests  commenters  to 
submit  specific  data  on  costs  involved 
in  utilizing  various  vendors' 
information  databases  and  costs 
involved  in  using  other  methods  in  an 
effort  to  locate  lost  securityholders.  The 
Commission  also  requests  comment  on 
whether  there  are  other  entities  that 
maintain  ownership  records  such  as 


'* While  not  specifically  required  by  the  proposed 
rule,  the  Commission  encourages  transfer  agents  to 
take  steps  that  may  prevent  securityholders  from 
becoming  "lost."  In  particular,  the  remailing 
procedure  described  in  the  text  above  and  the 
nrocedures  described  in  footnote  13  appear  to  be 
affective  methods  of  correcting  misdeliveries  of 
.•nail  and  other  delivery  problems.  Such  early 
measures  may  prove  especially  beneficial  because 
the  "traii"  of  the  securityholder  may  still  be  frash. 


broker-dealers,  that  should  also  have 
search  requirements.'"'  ^ 

In  conducting  an  information 
database  search,  should  a  transfer  agent 
have  the  option  as  proposed  of 
conducting  a  search  using  either  the 
names  or  taxpayer  identification 
numbers  of  the  lost  securityholders  or 
should  the  transfer  agent  be  required  to 
conduct  a  search  using  taxpayer 
identification  numbers?  The 
Commission  imderstands  that 
conducting  searches  using  the  taxpayer 
identification  numbers  may  be  more 
costly  than  a  search  using  lost 
securityholders'  names,  but  searches 
using  taxpayer  identification  numbers 
may  be  more  effective  in  locating  lost 
securityholders. 

Should  the  requirement  to  search  for 
lost  securityholders  apply  only  where 
the  transfer  agent  is  holding  assets  over 
some  de  minimis  amount?  A  de  minimis 
threshold  would  avoid  a  situation  whero 
a  transfer  agent  would  be  required  to 
expend  funds  in  excess  of  the  amount 
at  risk  of  escheating. 

The  Commission  also  is  requesting 
comment  on  the  time  frames  within 
which  a  search  must  be  made.  The 
purpose  of  the  three  month  time  frame 
is  to  require  a  transfer  agent  to  search 
within  a  short  period  of  time  after  the 
securityholder  becomes  lost,  because 
generally  chances  of  locating  a  lost 
securityholder  are  better  the  sooner  a 
search  is  initiated.  However,  if  the 
search  is  conducted  too  soon,  there  may 
not  be  an  opportunity  for  the 
information  databases  to  be  updated 
with  the  securityholder's  new  address. 
Further,  the  three  month  period  will 
permit  transfer  agents  to  conduct 
searches  on  a  quarterly  basis,  which 
may  be  more  cost-effective.  The  period 
between  the  first  and  the  second  search, 
one  year  to  eighteen  months,  is  intended 
to  provide  sufficient  time  for  a  lost 
securityholder's  new  address  to  appear 
in  an  information  database  subsequent 
to  the  first  search. 

Comments  also  are  requested  on 
whether  the  rule  should  include  (1)  a 
requirement  that  transfer  agents 
periodically  assess  the  effectiveness  and 
appropriateness  of  the  search 
procedures  and  technology  they 
employ,  and/or  (2)  a  requirement  that 
transfer  agents'  search  procedures  meet 
a  performance-based  standard  based  on 
success  in  locating  lost  securityholders. 

3.  E)efinition  of  Information  Database 

For  purposes  of  Rule  17Ad-17,  an 
information  database  would  be  defined 


as  any  automated  database  service  Uiat 
(1)  contains  addresses  of  United  States 
residents  including  addresses  in  the 
geographic  area  in  which  the  lost 
securityholder's  last  known  address  is 
located,  (2)  covers  a  rea.sonably  broad 
geographic  area.  (3)  is  indexed  by  the 
search  criterion  used  by  the  transfer 
agent  (e.g.,  name  or  taxpayer 
identification  number),  and  (4)  is 
updated  at  least  four  times  a  year.'^  The 
Commission  requests  comments  on 
these  criteria.  Comment  is  also  sought 
on  whether  instead  of  setting  forth 
specific  criteria  for  an  acceptable 
database,  the  rule  should  require 
transfer  agents  to  use  technology 
reasonably  designed  to  locate  a  lost 
securityholder. 

4.  Use  of  Professional  Search  Firms  to 
Meet  Search  Requirements 

Currently,  some  transfer  agents  rely 
on  professional  search  firms  that  charge 
lost  securityholders  a  fee  for  locating  the 
lost  securityholders'  assets  instead  of 
using  database  services."  Under 
proposed  Rule  17Ad-17,  the  use  of  such 
firms  as  the  method  of  locating  a  lost 
securityholder  would  satisfy  the  transfer 
agent's  search  obligation  only  if  the 
securityholder  would  not  be  charged  a 
fee  as  the  result  of  a  successful  search. 
Therefore,  the  use  of  a  professional 
search  firm  that  charges  the 
securityholder  a  fee  for  recovering  his  or 
her  assets  would  be  permissible  only 
af^er  the  transfer  agent  has  conducted 
the  required  two  information  database 
searches  described  above. 

Comment  is  sought  on  the  extent  to 
which  transfer  agents  currently  employ 
professional  search  firms  and  on  any 
problems  or  concerns  that  arise  from 
their  use.  Specifically,  the  Commission 


'^The  Commission  understands  that  many 
broker-dealers  currently  conduct  searches  for 
missing  customers.  !-elt«r  from  ludith  Poppalardo. 
Assistant  General  Counsel,  SIA,  to  Division  (Juno  7, 
1996). 


"Some  examples  of  vendors  of  information 
databases  that  satisfy  these  criteria  are  credit 
bureaus,  the  SSA,  and  the  IRS. 

"The  CTAA  stated  that  some  of  its  members 
utilize  professional  search  firms  which  generally 
have  extensive  search  methods.  The  CTAA  believes 
that  the  decision  to  use  a  professional  search  firm 
should  be  an  independent  one  made  by  the  transfer 
agent  or  issuer  taking  into  consideration  potential 
cost  to  either  the  issuer  or  the  securityholder.  Letter 
from  Anthony  F.  Fireman.  President.  CTAA.  to  the 
Division  (April  25. 1994).  The  National  Association 
of  Unclaimed  Property  Administrators  ("NAUPA") 
has  informed  the  Commission  lh.it  transfer  agents 
should  use  caution  when  employing  information 
vendors  because  many  such  vendors  are  also  in  the 
business  of  contacting  lost  securityholders  and 
charging  them  a  fee,  which  may  be  between  30% 
and  50%  of  the  value  of  the  distributions,  for 
information  about  the  distributions.  While  NAUPA 
supports  the  use  of  all  available  methods  of 
facilitating  transfer  agents'  searches,  it  is  concerned 
about  any  search  effort  that  causes  a  shareholder  to 
lose  a  substantial  portion  of  the  value  of  the 
property  and  believes  that  such  firms  should  be 
used  only  as  a  iaSi  resort  and  not  as  a  routine 
method  to  find  lost  securityholders.  Letter  from 
Dawn  E.  Rockey.  Second  Vice  President,  NAUPA, 
to  the  Division  (April  29, 1994). 
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requests  comment  on  whether  the 
limitation  contained  in  the  proposed 
rule,  prohibiting  charging  the 
shareholder  for  use  of  such  firms  until 
after  a  transfer  agent  has  conducted  the 
two  prescribed  searches  using  an 
information  database,  is  appropriate. 

5.  Verification  of  Shareholder  Identity 

Although  a  careful  search  is  unlikely 
to  result  in  an  erroneous  match  of  a  lost 
securityholder  and  the  information 
obtained  from  an  information  database, 
information  databases  are  not  100% 
accurate.  Thus,  in  order  to  guard  against 
delivery  of  distributions  to  an  incorrect 
recipient,  the  Commission  strongly 
suggests  that  transfer  agents  verify  that 
the  person  at  the  newly  obtained 
address  is  its  lost  shareholder  before 
disbursing  securities  or  funds.^o  Among 
other  methods,  verification  could 
consist  of  confirming  the  shareholder's 
taxpayer  identification  number  and 
former  address. 

6.  Recordkeeping  Requirements 

Proposed  Rule  1 7Ad-17  will  require 
that  ail  recordkeeping  transfer  agents 
maintain  records  necessary  to 
demonstrate  their  compliance  with  the 
requirements  of  the  rule.  At  a  minimum, 
transfer  agents  should  document  the 
date  a  securityholder  was  classified  as 
lost  and  the  date  a  database  search  was 
conducted  for  such  securityholder.  The 
Commission  also  is  proposing  an 
amendment  to  Rule  17Ad-7  under  the 
Exchange  Act  to  require  that  transfer 
agents  maintain  the  records  required  by 
the  proposed  rule  for  a  period  of  not  less 
than  three  years  with  the  first  year  in  an 
easily  accessible  place. 


'"The  STA  notes  that  currently  most  transfer 
agents  send  a  search  letter  to  the  new  address 
obtained  from  an  information  database  in  order  to 
obtain  additional  information  to  assure  that  the 
shareholder  and  the  new  addressee  are  the  same 
person.  However,  for  small  money  values,  some 
transfer  agents  automatically  update  their  records 
and  forward  lost  distributions  to  the  address 
obtained  from  the  information  database.  The  STA 
believes  that  transfer  agents  should  establish 
contact  with  the  shareholder  at  the  new  address 
before  releasing  distributions.  Letter  from  Michael 
Foley,  President,  STA,  to  the  Division  (May  26, 
1994).  The  CTAA  states  that  many  transfer  agents 
and  issuers  currently  require  the  person  at  the  new 
address  to  confirm  the  shareholder's  taxpayer 
identification  number  and  former  address  before 
issuing  a  check  for  past  dividend  or  interest 
distributions.  The  CTAA  also  states  that  when  an 
estate  is  being  probated,  most  transfer  agents  or 
issuers  will  issue  the  check  in  the  name  of  the 
deceased  so  that  the  personal  representative  or 
trustee  of  the  estate  is  required  to  use  legal 
documents  to  cash  the  check.  Letter  from  Anthony 
F.  Fireman,  President,  CTAA,  to  the  Division  (April 
25,  1994). 


III.  ColltH  tiod  of  Lost  Securityholder 
Data 

A.  Proposed  Rule  17a-24 — Background 

As  discussed  further  in  Section  IV 
below,  the  Commission  has  been  urged 
to  support  the  establishment  of  a 
national  lost  securityholder  database.  In 
the  alternative,  the  Commission  is 
proposing  to  facilitate  the  gathering  of 
data  related  to  lost  securityholders  to 
provide  access  to  the  information  by 
information  distributors  or  others, 
including  individuals. 

The  Commission  proposes  to  collect 
information  on  lost  securityholders  21 
from  entities  such  as  transfer  agents  and' 
broker-dealers  that  hold  assets  for 
investors,  and  to  make  such  information 
available  to  private  entities  which  could 
establish  databases  accessible  by  the 
public.  For  example,  a  distributor  could 
obtain  this  information  from  the 
Commission  and  charge  a  fee  to  persons 
who  inquire  about  whether  they  have 
been  reported  as  lost.  The  inquirer 
could  then  contact  the  reporting  entity 
or  otherwise  take  steps  to  recover  the 
property.  The  Commission  requests 
comment  as  to  whether  it  would  be 
economically  feasible  for 
communication  vendors  to  develop  a 
lost  securityholders  database  and  to 
make  the  information  available  to  the 
general  public  at  a  reasonable  cost. 

B.  Definition  of  Recordkeeper 

The  filing  requirements  under 
proposed  Rule  17a-24  would  apply  to 
any  entity  defined  by  that  rule  as  a 
recordkeeper.  The  proposed  rule  defines 
the  term  recordkeeper  to  mean  (1)  a 
member  of  a  national  securities 
exchange,  a  registered  broker  or  dealer, 
or  a  registered  municipal  securities 
dealer  which  maintains  records  of 
securities  received,  acquired,  held,  or 
carried  by  or  on  behalf  of  such  entity  for 
the  account  of  any  securityholder,  or  (2) 
a  recordkeeping  transfer  agent. 
Exchange  members  and  broker-dealers 
carry  accounts  for  others,  which  may 
include  retail  investors,  institutional 
investors,  or  other  broker-dealers." 
Recordkeeping  transfer  agents  maintain 
records  of  ownership  on  behalf  of 
issuers. 

The  Commission  seeks  comment 
concerning  the  scope  of  this  definition. 
Should  any  other  entities,  such  as 
investment  advisors,  be  included  within 


"  The  rule  would  include  a  definition  of  the  term 
lost  securityholder  that  is  consistent  with  the 
deHnition  under  proposed  Rule  17Ad-l7. 

"Exchange  members  and  broker-dealers  which 
carry  accounts  for  others  are  frequently  listed  on  the 
books  of  issuers,  clearing  agencies,  or  Tinancial 
intermediaries  a%  the  holder  of  a  security.  These 
exchange  members  or  broker-dealers  know  the 
identity  of  the  entity  for  which  they  hold  the  , 
security. 


the  definition  of  recordkeeper?  Does  the 
proposed  definition  cover  entities  that 
should  not  be  deemed  recordkeepers 
because  they  do  not  typically  have  lost 
securityholders? 

C.  Recordkeeper  Filing  Requirements 

Proposed  Rule  17a-24  will  require 
each  recordkeeper  to  file  electronically 
with  the  Commission  on  or  before  May 
31  of  each  year  information  on  all  lost 
securityholders  contained  in  such 
recordkeeper's  records  as  of  May  1  of 
such  year."  With  the  same  filing  date 
for  all  filers,  the  Commission  could 
easily  compile  all  the  submissions  into 
one  file  for  downloading. 

The  filing  would  include  the  identity 
of  the  reporting  recordkeeper,  a  contact 
name  and  telephone  number  at  the 
recordkeeper,  and  the  period  covered  by 
the  report.  In  an  effort  to  protect 
confidentiality,  the  report  contents 
would  consist  solely  of  a  list  of  taxpayer 
identification  numbers  of  lost 
securityholders  contained  in  the 
recordkeeper's  records.^-*  No  names, 
number  of  shares,  or  dollar  amounts 
would  be  provided. 

The  Commission  requests  comment 
on  the  feasibility  of  the  filing 
requirement  under  the  proposed  rule.  A 
private  entity  that  wants  to  establish  a 
database  would  only  need  to  download 
the  information  once  a  year  from  the 
Commission.  Is  an  annual  filing 
sufficient?  Should  more  frequent 
submissions  be  required?  Should  filers 
submit  such  information  concerning  all 
lost  securityholders,  securityholders 
who  have  been  lost  for  some  specified 
time  period,  or  lost  securityholders  after 
a  specific  occurrence,  such  as  after  the 
two  database  searches  required  under 
proposed  Rule  17Ad-17  have  been 
conducted?  Should  filers  be  required  to 
file  information  with  the  Commission 
indicating  that  a  securityholder  has 
been  found?  If  so,  how  soon  after  the 
securityholder  is  found?  In  addition  to 
the  costs  they  currently  incur  in 
providing  information  on  lost  property 
to  state  unclaimed  property 
administrators,  what  costs  would  filers 
incur  in  providing  the  requested 
information  to  the  Commission? 
The  Commission  also  requests 
comment  on  whether  the  privacy  of  lost 
securityholders  will  be  compromised  by 
filers  providing  the  required  taxpayer 
identification  numbers.^'  Would 
information  other  than  taxpayer 


"The  annual  Piling  would  include  information 
on  a  lost  securityholder  even  if  the  securityholder 
was  reported  as  lost  in  the  previous  year's  filing. 

"The  Commission  imderstands  that  some 
professional  search  firms  have  databases  that  can 
identify  an  individual's  name  based  on  a  social 
security  number. 

"  Supra  note  24. 
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identification  numbers  provide  greater 
privacy  protection  and  still  accomplish 
the  stated  goals?  For  example,  would 
the  gathering  of  specific  information 
about  a  lost  securityholder  (e.g.,  the  lost 
securityholder's  name,  last  known  city 
and  state)  be  an  effective  means  of 
addressing  the  problem  while 
presenting  fewer  privacy  concerns?^* 
Are  there  any  other  steps  that  should  lie 
taken  to  protect  securityholders' 
privacy?  Should  information  on  the  lost 
securityholder's  assets  (e.g.,  the  issues 
and  the  CUSIP  numbers)  be  included, 
and  would  the  inclusion  of  such 
information  serve  any  useful  function  so 
as  to  override  any  privacy  concerns? 

D.  Method  of  Filing 

The  Commission  believes  that  two 
methods  of  electronic  filing  are  feasible. 
First,  recordkeepers  could  utilize  the 
Commission's  Electronic  Data  Gathering 
Analysis  and  Retrieval  System 
("EDGAR")  to  submit  their  filings  in 
accordance  with  current  Commission 
rules. ^^  The  Commission  is  proposing 
the  use  of  the  EDGAR  system  in  an 
effort  to  employ  available  technology  to 
facilitate  the  objectives  of  the  proposed 
rule.  EDGAR  filings  generally  are  made 
through  a  dial-up  connection  to  the 
Commission's  host  equipment  and 
transmitted  using  Commission  supplied, 
personal  computer  based  software 
called  EDGARLink.  Therefore,  the  cost 
to  recordkeepers  should  be  limited  to  a 
long  distance  telephone  call. 

In  addition  to  built-in 
communications  and  data  compression 
capability,  EDGARLink  contains 
features  which  help  EDGAR  filers  create 
and  prevalidate  their  submission  prior 
to  making  a  transmission.  Use  of  the 
EDGAR  system  also  would  enable  the 
Commission  to  validate  the  identity  of 
the  submitter,  the  type  of  submission, 
and  whether  the  filing  meets  certain 
minimal  format  requirements. 

As  an  alternative  to  filing  through  the 
EDGAR  system,  filings  could  be 
submitted  to  the  Commission  through 
the  Internet.^"  Under  this  approach,  the 
same  document  structure  required  for 
EDGAR  could  be  used.  However,  the 
filer  would  not  receive  validation  of  the 
filing,  and  there  would  be  no  validation 


"•  Listing  lost  shareholders  by  name  may  allow  for 
greater  privacy  because  of  the  potential  for  multiple 
individuals  to  have  the  same  name  while  a  social 
security  number  will  identify  one  specific 
individual. 

"  17  CFR  202.7(b).  As  set  forth  in  part  VIII  below, 
the  Commission  is  proposing  to  amend  17  CFR 
232.101.  which  specifies  mandated  electronic 
submissions,  to  include  Pilings  under  proposed  Rule 
17a-24. 

^'If  this  alternative  is  adopted  it  would  be 
necessary  to  amend  17  CFR  202.7  and  17  CFR 
232.101  to  reflect  the  use  of  the  Internet  for  these 
submissions. 


for  header  accuracy  or  format 
compliance.  The  cost  may  be  somewhat 
higher  because  entities  would  be 
required  to  obtain  access  to  the  Internet 
either  directly  through  a  provider  or 
through  use  of  a  service  which  would 
file  on  their  behalf. 

Comments  are  requested  on  whether 
the  EDGAR  system  or  the  Internet 
would  be  the  better  vehicle  for  the 
submission  of  such  information. 
Commenters  are  requested  to  provide 
specific  alternative  cost  estimates  for 
compliance  using  both  systems.  Are 
there  limits  on  the  ability  of  smaller 
transfer  agents  and  broker-dealers  to 
submit  this  information  due  to  their 
level  of  automation? 

E.  Dissemination  of  Information 

The  Commission  anticipates  that  the 
information  filed  under  proposed  Rule 
17a-24  could  be  disseminated  as  part  of 
the  existing  EDGAR  data  dissemination 
stream.  Alternatively,  the  Commission 
could  provide  access  to  the  data  on  its 
Internet  Web  site.  On  the  Internet  Web 
site,  any  entity  or  individual  could 
download  the  information  submitted  to 
the  Commission  for  whatever  reason(s) 
it  deemed  appropriate.  The  Commission 
requests  comment  on  the  costs  and 
benefits  associated  with  this  proposal. 
Does  the  release  of  this  information  to 
any  outside  party  create  the  possibility 
of  fraud,  and  if  so,  is  there  some  method 
to  eliminate  this  possibility? 
Alternatively,  should  the  Commission 
limit  access  to  the  information  collected 
with  respect  to  lost  securityholders?  For 
example,  should  dissemination  of  the 
information  be  limited  to  information 
vendors  that  agree  to  restrict  the  use  and 
protect  the  confidentiality  of  the 
information? 

F.  Proposed  Recordkeeping 
Requirements 

The  proposed  rule  would  require 
every  recordkeeper  to  maintain  such 
records  necessary  to  demonstrate 
compliance  with  the  requirements  set 
forth  in  this  rule.  The  proposed  rule  also 
would  provide  that  such  records  must 
be  maintained  for  a  period  of  not  less 
than  three  years,  the  first  year  in  an 
easily  accessible  place.  Comment  is 
requested  as  to  the  feasibility  of  this 
requirement. 

rv.  Commission  Supported  Database 

As  an  alternative  to  the  data 
collection  proposed  in  Section  III  above, 
it  has  been  suggested  that  the 
Commission  should  directly  support  the 
establishment  of  a  national  lost 
securityholder  database  which  would  be 
analogous  to  the  database  used  in  the 
Commission's  lost  and  stolen  securities 


program. 2^  Such  a  database  would 
contain  information  such  as  the  names 
and/or  taxpayer  identification  number 
of  lost  securityholders.  Information 
would  be  required  to  be  submitted  to 
the  database  by  entities  that  are  required 
to  make  other  filings  with  the 
Commission  {e.g.,  issuers,  transfer 
agents,  and  broker-dealers), ^o  All 
securities  and  funds  of  lost 
securityholders  would  continue  to  be  " 
held  by  the  issuers,  transfer  agents,  or 
broker-dealers.  The  database  would  be 
accessible  by  telephone  or  by  computer 
linkage  by  shareholders  or  any  other 
interested  party.  A  user  fee  [i.e.,  a  small 
charge  for  each  inquiry)  would  be  used 
to  fund  the  operation  of  the  database. 
The  register  could  be  searched  by  using 
a  securityholder's  name  or  taxpayer 
identification  number  and  would  reveal 
whether  an  entity  is  holding  securities 
or  funds  for  the  securityholder. 
However,  the  register  would  not 
disclose  the  value  of  the  assets  being 
held. 

Alternatively,  it  has  been  suggested 
that  the  Commission  could  directly 
maintain  and  operate  a  lost 
securityholder  database  utilizing  the 
Commission's  Internet  Web  site.  Similar 
to  the  above  proposal,  transfer  agents, 
issuers,  and  broker-dealers  would  be 
required  to  submit  information 
concerning  lost  securityholders  to  the  • 
Commission.  Individuals  would  have 
access  to  the  database  through  the 
Internet.^' 

Recently,  the  National  Association  of 
Unclaimed  Property  Administrators 
("NAUPA")  advised  the  Commission 
that  it  is  in  the  process  of  developing  a 
national  database  of  lost 
secijrityholders.32  NAUPA  indicated 
that  most,  if  not  all,  of  the  states  that 
belong  to  the  association  will  provide 
names  and  last  known  addresses  to  its 
centralized  database.  The  NAUPA 
database  will  be  accessible  by  any 


''Letter  from  Robert  N.  Shamansky,  Benesch, 
Friedtander,  Coplan  &  Aronoff,  (o  the  Division  (May 
16,  1994). 

'"Specifically,  the  proposal  suggests  that  an 
issuer,  transfer  agent,  or  broker-dealer  enroll  each 
lost  securityholder  on  an  expanded  version  of  the 
register  which  is  maintained  for  the  Commission  by 
the  Securities  Information  Center  for  information  on 
lost  and  stolen  securities.  Letter  from  Robert  N. 
Shamansky  (May  16,  1994). 

"This  proposal  differs  from  the  proposal 
discussed  under  Section  III  above  in  terms  of  the 
level  of  Commission  involvement  in  developing 
and  running  the  database.  In  addition,  the 
Commission  might  need  to  institute  a  small  charge 
for  each  search  to  cover  the  costs  of  development 
and  operations.  Furthermore,  it  might  take  longer  to 
implement  this  proposal  due  to  the  complexities  of 
such  a  database. 

"  Letter  from  Randall  A.  Ross,  President, 
NAUPA,  to  Steven  M.  H.  Wallman,  Commissioner, 
Commission  (January  18,  1996).  NAUPA  members 
represent  fifty  jurisdictions  which  have  unclaimed 
property  laws. 
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person  through  the  Internet  for  a 
nominal  fee,  which  will  be  used  to 
maintain  the  database.  NAUPA  believes 
that  a  centralized  database  managed  by 
states  is  an  effective  way  to  return 
property  to  rightful  owners  because 
states  have  considerable  expertise  in 
administering  unclaimed  property 
programs  and  locating  missing  owners. 
However,  the  Commission  notes  that 
NAUPA's  database  would  not  list  a  lost 
securityholder  until  such 
securityholder's  assets  had  escheated  to 
a  state. 

The  Commission  requests  comment 
on  the  establishment  of  a  national  lost 
securityholder  database.  Specifically, 
the  Commission  seeks  comment  on 
whether  such  a  database  would  be  of 
significant  benefit  to  investors  and  the 
cost-effectiveness  of  such  a  database, 
particularly  in  light  of  the  potential 
impact  of  proposed  Rule  17Ad-17. 
Comments  should  also  contrast  the 
benefits  of  a  national  database  with  the 
data  collection  concept  proposed  in 
Section  III. 

Commenters  favoring  a  database 
should  discuss,  among  other  things,  (i) 
the  entity  best  suited  to  administer  the 
database,  (ii)  the  appropriate  frequency 
of  submission  of  information,  (iii)  the 
allocation  of  costs  to  maintain  and  to 
operate  the  database,  (iv)  methods  of 
access  to  the  database,  and  (v)  the 
potential  necessity  for  and  design  of 
safeguards  to  prevent  unauthorized 
access  into  the  database  and  to  prevent 
firaud.  In  addition  to  the  issues  cited 
above,  the  Commission  is  interested  in 
obtaining  comment  with  respect  to 
potential  privacy  concerns  arising  from 
the  dissemination  of  financial 
information  via  the  Internet.  The 
Commission  also  requests  comment  on 
whether  the  NAUPA  database  or  other 
available  databases  would  be  an 
adequate  mechanism  to  address  the  lost 
securityholder  problem." 

V.  Initial  Regulatory  Flexibility 
Analysis 

Section  603(a)  ^"^  of  the  Administrative 
Procedure  Act,^^  as  amended  by  the 
Regulatory  Flexibility  Act  (the 


3' The  Commission  notes  that  in  April  of  1994, 
Indiana  placed  all  of  its  unclaimed  property 
information  on  the  Internet.  Since  going  on-line, 
Indiana  has  received  approximately  six  additional 
calls  per  week;  however,  professional  search  firms 
(i.e.,  entities  employed  by  corporate  issuers  to 
locate  lost  securityholders  and  that  charge  lost 
.securityholders  a  percentage  of  their  assets  for  such 
efforts)  account  for  about  sixty  percent  of  the 
additional  calls.  Very  recently,  Wyoming  also 
placed  its  unclaimed  property  information  on  the 
internet. 

'■•5  U.S.C.  603(a). 

"5U.S.C.  SSl.etseq. 


"Flexibility  Act")  ^^  generally  requires 
the  Commission  to  undertake  a 
Regulatory  Flexibility  Act  Analysis  of 
all  proposed  rules  or  proposed  rule 
amendments  to  determine  the  impact  of 
such  rulemaking  on  "small  entities."  " 
Approximately  470  registered  transfer 
agents  qualify  as  "small  entities"  for 
purposes  of  the  Flexibility  Act  and 
would  be  subject  to  the  requirements  of 
proposed  Rules  17a-24  and  17Ad-17. 
Of  the  approximately  650  registered 
broker-dealers  that  would  be  classified 
as  recordkeepers  under  proposed  Rule 
17a-24,  approximately  85  are  small 
entities. 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  pursuant  to  the  requirements 
of  the  Flexibility  Act^  regarding  the 
proposed  rules.  The  IRFA  notes  that  the 
proposed  rules  are  intended  to  reduce 
the  number  of  securityholders  with 
whom  contact  is  lost  and  to  address  the 
associated  problems  of  undeliverable 
dividend  and  interest  distributions  by 
establishing  standards  for  transfer 
agents  with  respect  to  their  obligation  to 
conduct  searches  in  an  effort  to  locate 
such  securityholders  and  by  facilitating 


5*17  Pub.  L.  No.  96-354  (September  19,  1980).  94 
Stat.  1164,  reprinted  in  (1980)  U.S.  Code  Cong,  & 
Ad.  News  1169. 

"Although  section  601(b)  of  the  Flexibility  Act 
defines  the  term  "small  entity"  the  statute  permits 
agencies  to  formulate  their  own  definitions.  The 
Commission  published  final  definitions  of  the  term 
"small  business"  and  "small  organization"  in 
Securities  Exchange  Act  Release  No.  6380  (February 
4,  1982),  47  FR  5215.  Section  240.0-10(h)  defines 
a  small  transfer  agent  for  purposes  of  the  Flexibility 
Act  as  follows: 

For  purposes  of  the  Commission  rulemaking  in 
accordance  with  the  provisions  of  Chapter  Six  of 
the  Administrative  Procedure  Act  (5  U.S.C.  601  et 
seq.)  and  unless  otherwise  defined  for  purposes  of 
a  particular  rulemaking  proceeding,  the  term  "small 
business"  or  "small  organization"  shall  .  .  . 

(c)  When  used  with  reference  to  a  broker  or 
dealer,  mean  a  broker  or  dealer  that: 

(1)  Had  total  capital  (net  worth  plus  subordinated 
liabilities)  of  less  than  $500,000  on  the  date  in  the 
prior  fiscal  year  as  of  which  its  audited  financial 
statements  were  prepared  pursuant  to  §  240.17a- 
5(d)  or,  if  not  required  to  file  such  statements,  a 
broker  or  dealer  that  had  total  capital  (net  worth 
plus  subordinated  liabilities)  of  less  than  3500,000 
on  the  last  business  day  of  the  preceding  fiscal  year 
(or  in  the  time  that  it  has  been  in  business,  if 
shorter);  and  ' 

(2)  Is  not  affiliated  with  any  person  (other  than 
a  natural  person]  that  is  not  a  small  business  or 
small  organization  as  defined  in  this  section; .  .  . 

(h)  When  used  with  reference  to  a  transfer  agent, 
mean  a  transfer  agent  that: 

(1)  Received  less  than  500  items  for  transfer  and 
less  than  500  items  for  processing  during  the 
preceding  six  months  (or  in  the  time  that  it  has  been 
in  business,  if  shorter): 

(2)  Maintained  master  shareholder  files  that  in 
the  aggregate  contained  less  than  1,000  shareholder 
accounts  or  was  the  named  transfer  agent  for  less 
than  1,000  shareholder  accounts  at  all  limes  during 
the  preceding  fiscal  year  (or  in  the  time  that  it  has 
been  in  business,  if  shorter):  and 

(3)  Is  not  affiliated  with  any  person  (other  than 
a  natural  person)  that  is  not  a  small  business  or 
small  organization  under  this  section. 


the  collection  of  data  related  to  lost 
securityholders  to  permit  information 
distributors  or  others  the  opportunity  to 
establish  databases  in  whatever  form  is 
iflost  cost  efficient.  Proposed  Rule 
17Ad-17  establishes  a  single  standard 
for  all  transfer  agents  regardless  of  size 
and  is  not  anticipated  to  have  any 
significant  economic  impact  on  small 
entities.  Similarly,  proposed  Rule  17a- 
24  sets  forth  a  uniform  filing 
requirement  for  all  recordkeepers  and  is 
not  anticipated  to  have  any  significant 
economic  impact  on  the  small  entities 
subject  to  the  rule. 

A.  Rule  17Ad-J7 

Some  registered  transfer  agents  will 
not  incur  significant  additional 
compliance  costs  because  they  currently 
use  an  information  database  to  search 
for  lost  securityholders.  Thus,  the 
proposed  requirements  will  have  a 
practical  effect  only  on  transfer  agents 
that  do  not  presently  conduct  searches 
using  an  information  database.  The 
Commission  estimates  that  even  for 
such  transfer  agents,  the  cost  of 
compliance  with  proposed  Rule  17Ad- 
17  will  be  small. 3«  In  addition,  because 
a  transfer  agent's  cost  of  compliance 
generally  will  be  based  upon  the 
quantity  of  lost  securityholders  it  must 
attempt  to  locate,  small  transfers  agents 
should  not,  on  average,  bear 
disproportionately  high  compliance 
costs.  On  average,  compliance  costs 
should  be  roughly  proportional  to  the 
number  of  securityholder  records 
maintained  by  the  transfer  agent.  Some 
database  vendors  may  charge 
discounted  rates  for  bulk  searches, 
which  could  inure  to  the  benefit  of 
larger  transfer  agents.  However,  such 
discounts  are  small,  and  thus  they 
should  not  disadvantage  small  transfer 
agents  significantly. 

The  proposed  rule  will  impose  on 
transfer  agents  an  additional 
recordkeeping  requirement.  The 
requirement  has  been  broadly  drafted  to 
provide  transfer  agents  with  sufficient 
fiexibility  to  minimize  recordkeeping 
costs.  Specifically,  proposed  Rule 
17Ad-17  will  require  that  all 
recordkeeping  transfer  agents  maintain 
records  necessary  to  demonstrate  their 
compliance  with  the  rule's 
requirements.  The  Commission  also  is 
proposing  an  amendment  to  Rule  17Ad- 
7  to  require  that  transfer  agents  maintain 
the  records  required  by  the  proposed 
rule  for  a  period  of  not  less  than  three 


'"Based  upon  information  supplied  to  the 
Commission  by  transfer  agents,  vendors  other  than 
the  SSA  and  the  IRS  typically  charge  $.95  to  $1.75 
per  account  for  lost  securityholder  searches.  The 
charge  for  searches  conducted  through  Ihe  SSA  and 
IRS  using  securityholder  social  security  or  lax 
identification  numbers  is  $3.00  per  accoiml. 


44256  Federal  Register  /  Vol.  61.  No.  168  /  Wednesday,  August  28,  1996  /  Proposed  Rules 


years,  the  first  year  in  an  easily 
accessible  place. 

The  Commission  considered  various 
'ilternatives  to  the  proposed  rule  and 
found  no  alternatives  consistent  with  • 
the  proposed  rule's  objective  and  the 
Commission's  statutory  mandate.^' 
However,  as  set  forth  in  Section  II.B. 
above,  the  Commission  is  seeking 
comment  on  alternative  search  and 
reasonable  care  standards  including  (i)  a 
requirement  that  transfer  agents  use 
echnology  reasonably  designed  to 
locate  a  lost  securityholder  instead  of 
following  specific  guidelines  as  to  what 
constitutes  an  acceptable  database,  (ii)  a 
requirement  that  transfer  agents 
periodically  assess  the  effectiveness  and 
appropriateness  of  the  search 
procedures  and  technology  they 
employ,  and/or  (iii)  a  requirement  that 
transfer  agents'  satisfaction  of  their 
reasonable  care  obligations  be  based 
upon  their  search  procedures  meeting  a 
performance-based  standard  based  on 
success  in  locating  lost  securityholders. 

B.  Rule  1 7a-24 

Proposed  Rule  17a-24  will  impose 
some  additional  compliance  costs  upon 
all  registered  transfer  agents  and  such 
registered  broker-dealers  that  fall  within 
the  definition  of  recordkeeper  under  the 
rule.  However,  the  Commission 
estimates  that  the  cost  of  compliance 
with  proposed  Rule  i7a-24  will  be 
small  *  and  that  the  impact  of  the  rule 


"Among  other  things,  the  Commission 
considered  (i)  the  establishment  of  a  national 
datat>ase  to  which  transfer  agents  would  be  required 
to  submit  the  names  of  all  lost  securityholders  and 
(iij  the  effects  of  a  database  to  be  established  by  the 
National  Association  of  Unclaimed  Property 
Administrators  and  populated  with  information 
provided  by  the  states  that  will  include  the  names 
of  all  persons  whose  property  has  escheated  to  the 
slates.  In  both  instances,  securityholders  would 
need  to  take  affirmative  action  to  discovar  the 
existence  of  their  lost  assets.  Because  many  if  not 
most  lost  securityholders  are  unaware  that  they 
have  property  which  is  considered  undellverable 
and  escheatable,  many  would  not  realize  the 
importance  of  accessing  the  database.  With  respect 
to  the  Hrst  alternative,  many  of  the  same  costs 
would  be  incurred  by  transfer  agents  because  they 
would  need  to  submit  the  names  of  the  lost 
securityholders  to  the  national  database  rather  than 
to  a  database  service.  With  respect  to  the  second 
alternative,  lost  securityholders  would  be  deprived 
of  their  assets  for  a  longer  period  of  time  because 
their  names  would  not  be  included  in  the  database 
until  their  assets  had  escheated  to  the  slate. 
However,  the  Commi.ssion  believes  that  it  may  he 
beneficial  to  pursue  one  of  the  alternatives  as  an 
.additional  mechanism  for  locating  lost 
securityholders  in  conjunction  with  the  proposed 
rule. 

"Establishing  filing  capability  through  E[X}AR 
should  not  require  any  expenditure  by 
recordkeepers  because  the  Commission  supplies  the 
necessary  software.  Even  if  the  small  entity  does  not 
currently  have  computer  capability,  the  entity 
should  be  able  to  find  a  service  provider  to  file  on 
its  behalf  for  a  small  charge.  The  Commission 
"'slimates  an  additional  administrative  cast  of 
Hpproximately  $50.00  per  year  for  gathering  and 
transmission  of  the  required  information  and 


upon  recordkeepers'  operations  will  be 
insignificant,  regardless  of  the 
recordkeepers'  size. 

The  proposed  rule  will  impose  on 
registered  transfer  agents  and  broker- 
dealers  an  additional  recordkeeping 
requirement.  The  requirement  has  been 
broadly  drafted  to  provide  transfer 
agents  and  broker-dealers  with 
sufficient  flexibility  to  minimize 
recordkeeping  costs.  Specifically, 
proposed  Rule  17a-24  will  require  that 
all  recordkeepers  under  the  proposed 
rule  maintain  records  necessary  to 
demonstrate  their  compliance  with  the 
rule's  requirements.  The  Commission 
also  is  requiring  that  transfer  agents 
maintain  the  records  required  by  the 
proposed  rule  for  a  period  of  not  less 
than  three  years,  the  first  year  in  an 
easily  accessible  place. 

The  Commission  considered  various 
alternatives  to  the  proposed  rule  and 
preliminarily  concluded  that  Rule  17a- 
24  best  fulfilled  the  proposed  rule's 
objective  and  the  Commission's 
statutory  mandate.*'  However,  as  set 
forth  in  Section  IV  above,  the 
Commission  is  seeking  comment  on 
alternative  information  databases. 

Commenters  are  encouraged  to 
comment  on  any  aspect  of  the  analysis. 
Such  comments  will  be  considered  in 
the  preparation  of  the  Final  Regulatory 
Flexibility  Analysis  if  the  proposed  rule 
is  adopted.  A  copy  of  the  Analysis  may 
be  obtained  by  contacting  Michele 
Bianco.  Attorney,  Division  of  Market 
Regulation.  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC.  20549  at  202/ 
942-4187. 

VI.  Paperwork  Reduction  Act 

Certain  provisions  of  proposed  Rule 
17Ad-17  and  proposed  Rule  17a-24 
may  contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995.''2  and 
the  Commission  has  submitted  them  to 
the  Office  of  Management  and  Budget 
ior  review  in  accordance  with  44  U.S.C. 


approximately  $10.00  per  year  for  the  cost  of  a  long 
distance  telephone  call. 

"  As  noted  in  footnote  37  above,  the  Commission 
considered  (i)  the  establishment  of  a  national 
database  to  which  transfer  agents  would  be  required 
to  submit  the  names  of  all  lost  securityholders  and 
(ii)  the  effects  of  a  datatiase  to  be  established  by  the 
National  Association  of  Unclaimed  Property 
Administrators  and  populated  with  information 
provided  by  the  states  that  will  include  the  names 
of  all  persons  whose  property  has  escheated  to  the 
stales.  With  respect  to  the  first  alternative,  the 
Commission  believes  that  private  vendors  will  be 
able  to  establish  an  effective  datat>ase  more  quickly 
than  the  Commission.  As  previously  noted  with 
respect  to  the  second  alternative,  lost 
securityholders  would  be  deprived  of  their  assets 
for  a  longer  period  of  time  because  their  names 
would  not  be  included  in  the  database  until  their 
assets  had  escheated  to  the  state. 

«44U.S.C  3501  etseq. 


3507(d).  The  titles  for  the  collection  of 
information  are:  "Proposed  Rule  17Ad- 
17  (Transfer  Agents'  Obligation  to 
Search  for  Lost  Securityholders)"  and 
"Proposed  Rule  17a-24  (Data  Collection 
for  Private  Databases)." 

The  collection  of  information  under 
proposed  Rule  17Ad-17  and  under 
proposed  Rule  17a-24  is  intended  to 
facilitate  greater  accuracy  of  transfer 
agents'  and  broker-dealers'  records.  The 
collection  of  information  is  necessary  to 
enable  recordkeeping  transfer  agents,  as 
the  usual  custodians  of  the  records  that 
determine  the  ownership  of  securities 
and  the  entitlement  to  corporate 
distributions,  and  broker-tiealers,  as 
holders  of  customer  assets,  to  reduce 
significantly  the  number  of  lost 
securityholders. 

Under  the  proposed  rules,  transfer 
agents  and  broker-dealers  may  use  any 
appropriate  method  (e.g.,  through 
computerized  or  manual  means)  to 
collect  the  names  of  the  lost 
securityholders.  Under  proposed  Rule 
17Ad-17.  information  must  be 
submitted  by  transfer  agents  to  a 
database  service  that  is  automated. 
Broker-dealers  and  transfer  agents  must 
submit  information  to  the  Commission 
pursuant  to  proposed  Rule  17a-24 
through  computerized  means.  The 
information  required  to  be  collected  by 
Rule  17Ad-17  and  Rule  17a-24  {i.e.,  the 
taxpayer  identification  numbers  of  lost 
securityholders)  generally  is  already 
maintained  by  registered  transfer  agents 
and  broker-dealers.  Therefore,  the 
Commission  anticipates  that  the 
increased  costs  imposed  by  the  rules 
will  be  relatively  minimal. ""^ 

The  proposed  rules  also  require  that 
all  recordkeeping  transfer  agents  (and 
all  recordkeepers  with  respect  to 


''The  cost  of  compliance  with  proposed  Rule 
17Ad-17  will  depend  on  the  number  of 
undellverable  accounts  at  each  transfer  agent.  Based 
upon  the  information  received  from  transfer  agents 
and  broker-dealers,  the  Commission  believes  there 
will  be  approximately  250,000  securityholders  lost 
annually  by  all  transfer  agents.  The  Commission 
estimates  that  approximately  $3.00  will  be  spent 
per  account  (comprised  of  approximately  $1.00  for 
each  of  two  searches  and  approximately  $1.00  in 
increased  administrative  costs  for  downloading  and 
forwarding  the  information).  Therefore,  the 
estimated  total  annual  cost  for  all  transfer  agents  is 
$750,000. 

The  cost  of  compliance  with  proposed  Rule  17a- 
24  should  be  a  minimal  amount  comprised  of  the 
cost  of  a  long  distance  telephone  call  and 
administrative  costs.  Transfer  agents  and  broker- 
dealers  will  be  required  to  make  an  annual 
electronic  filing.  Filing  capability  through  EDGAR 
should  not  require  any  significant  start-up  expense. 
The  Commission  estimates  a  long  distance 
telephone  charge  of  approximately  $l0.t)0  per  year 
and  an  additional  administrative  cost  of 
approximately  $50.00  per  year  for  downloading  and 
forwarding  the  information.  Thus,  at  a  total  cost  of 
approximately  $60.00  per  year  for  each 
recordkeeper,  the  total  annual  cost  for  all 
recordkeepers  is  estimated  to  be  $129,000. 
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proposed  Rule  17a-24)  maintain  records 
necessarv'  to  demonstrate  their 
compliance  with  the  rules' 
requirements.  This  recordkeeping 
requirement  is  intended  to  provide 
transfer  agents  and  broker-dealers  with 
sufficient  flexibility  to  record  and  to 
maintain  necessarv'  information  in  a 
manner  that  minimizes  recordkeeping 
costs.  The  Commission  will  require  that 
transfer  agents  (and  all  recordkeepers 
with  respect  to  proposed  Rule  17a-24) 
maintain  the  records  required  by  the 
proposed  rules  for  a  period  of  not  less 
than  three  years,  the  first  year  in  an 
easily  accessible  place. 

The  Commission  does  not  anticipate 
that  the  collection  of  information  will 
result  in  any  significant  burden  to 
transfer  agents  or  broker-dealers  The 
likely  respondents  to  the  proposed 
collection  of  information  under 
proposed  Rule  17Ad-17  will  be  the 
approximately  1500  registered  transfer 
agents.  The  likely  respondents  to  the 
proposed  collection  of  information 
under  proposed  Rule  1 7a-24  will  be  the 
approximately  1500  transfer  agents  and 
approximately  650  of  the  registered 
broker-dealers  The  Commission 
estimates  registered  transfer  agents  will 
devote  approximately  five  hours  per 
year''^  to  pro\1ding  information  on  lost 
secuntyholders  to  third  party  database 
vendors,  totalling  7,500  hours  industry- 
wide. The  Commission  estimates 
registered  transfer  agents  and  broker- 
dealers  will  devote  approximateh  two 
hours  per  year  to  make  the  required 
annual  filing  under  proposed  Rule  17a- 
24,  totalling  4300  hours  industry- 
wide.^^ 

The  collection  of  information  under 
proposed  Rule  17Ad-17  and  proposed 
Rule  17a-24  would  be  mandatory.  Any 
information  collected  pursuant  to 
proposed  Rule  17Ad-17  or  proposed 
Rule  17a-24  would  not  be  confidential. 
Unless  a  valid  Office  of  Management 
and  Budget  ('•OMB")  control  number  is 
displayed,  for  Commission  mav  not 
sponsor  or  conduct  or  require  response 
;o  an  information  collection. 

Pursuant  to  44  U.S.C  3506(cK2){B). 
the  Commission  soHcits  comments  to — 

(i)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 


■•■•Transfer  agents  will  need  to  submit  this 
information  to  a  database  a  maxinnim  of  four  times 
a  year  to  insure  that  a  search  is  made  within  three 
months  of  a  securityholder  becoming  lost.  Each 
download  and  forwarding  of  information  should 
take  approximately  1.2  hours. 

•'Recordkeef)ers  will  submit  information  once  r. 
year.  Each  download  and  transmission  of 
information  should  take  approximately  two  hours. 


(ii)  Evaluate  the  accuracy  of  the 
agency  s  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(ivi  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Desk  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Information  and  Regulatory  .\fTairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  and  should 
also  send  a  copy  of  their  comments 
directly  to  the  Commission.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
thirty  and  sixty  days  after  publication, 
so  a  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  thirty  davs  of  publication. 

Vll.  Burden  on  Competition 

The  Commission  believes  that  the 
proposed  rules  will  not  have  a 
significant  impact  on  transfer  agent  or 
broker-dealer  competition.  Under 
proposed  Rule  17Ad-17,  all  transfer 
agents  will  be  subject  to  the  same 
specified  minimum  standard  for 
reasonable  care  in  attempting  to  locate 
seciuityholders  writh  whom  contact  has 
been  lost.  Similarly,  proposed  Rule  17a- 
24  will  require  all  transfer  agents  and 
broker-dealers  to  submit  the  same 
information  to  the  Commission. 

The  cost  of  compliance  with  proposed 
Rule  17Ad-17  is  minimal. '•^  For  many 
transfer  agents  that  currently  conduct 
secimtyholder  searches  using  an 
infonnation  database,  proposed  Rule 
17Ad-17  wdll  pose  no  additional  cost. 
Because  a  transfer  agent's  cost  of 
compliance  generally  is  based  upon  the 
number  of  securityholders  it  must 
attempt  to  locate,  transfers  agents 
regardless  of  their  size  and  exercising 
comparable  care  should  incur 
comparable  relative  costs.  On  average, 
compliance  costs  should  be  roughly 
proportional  to  the  number  of 
securityholder  records  maintained  by 
the  transfer  agent.  In  addition,  the 
extent  of  the  effort  required  by  a  transfer 
agent  to  meet  its  reasonable  care 
obligations  will  require  a  balancing  of 
cost  against  the  value  of  assets  at  issue. 
Accordingly,  larger  transfer  agents 
which  are  likely  to  have  a  greater 
proportion  of  accounts  of  considerable 
value,  often  will  be  required  lo  take 


more  extensive  measures  and  inciar 
greater  costs  in  meeting  their  reasonable 
care  obligations  under  proposed  Rule 
17Ad-17. 

With  respect  to  proposed  Rule  17a- 
24,  the  cost  of  compliance  also  should 
be  minimal.*''  While  the  cost  to  each 
entity  will  be  approximately  the  same 
regardless  of  the  entities'  size  [i.e.,  the 
number  of  lost  securityholders  should 
not  affect  significantly  the  amount  of 
time  it  takes  to  collect  the  infonnation 
and  to  transmit  it  to  the  Commission), 
the  t(Aal  cost  to  each  entity  should  be  so 
limited  as  to  not  raise  competition 
concerns. 

Vm.  Text  of  the  ■Amendments 

List  of  Subjects 

17  CFR  Part  232 

Reporting  and  recordkeeping 
requirements;  Securities. 

17  CFR  Part  240 

Transfer  agents;  Broker-dealers; 
Reporting  and  recordkeeping 
requirements;  Seciirities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to  ° 
amend  Chapter  II  of  Title  1 7  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  232— REGULATION  S-T- 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  PILINGS 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a),  77sss(a),  78c(b),  787,  78m,  78n,  78o(d). 
78w(a),  78//(d),  79t(a),  80a-8,  80a-29,  80a-30 
and  808-37. 

2.  By  amending  §  232.101  paragraph 
(a)(l)(iv)  by  revising  the  phrase  "format; 
and"  to  read  "format;". 

3.  By  amending  §  232.101  paragraph 
(a)(l)(v)  by  revising  the  phrase  "et 
seq.)."  to  read  "et  seq.),  and". 

4.  By  adding  paragraph  {a)(lKvi)  to 
§  232.101  to  read  as  follows: 

§?32  101     Mandated  electronic 

suDmissions  and  exceptions. 

(a)*  •  * 

(1)  •  *  • 

(vi)  Documents  filed  with  the 
Commission  pursuant  to  §  240.1 7a-24  of 
this  chapter. 
*        *        *        *        ft 

5.  By  amending  §  232.101(c)(ll)  by 
revising  the  phrase  "Regulation;"  to 
read  "Regulation,  other  than  those  filed 
with  the  Commission  pursuant  to 
^240.17'a-24  of  this  chapter;" 


■♦•Supra  note  43. 
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PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

6.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authoritv:  15  U.S.C.  77c,  77d.  77g,  77j, 
77s   "7.'Pf.  77ggg,  77nnn,  778SS,  77ttt,  78c, 
78d,  78i,  78j,  78/.  78m.  78n,  78o,  78p,  78q, 
;8s.  78w,  78x,  78//(d),  79q.  79t,  80a-20,  80a- 
23,  80a-29,  80a-37,  80b-3.  80b-4  and  80b- 
11,  unless  otherwise  noted. 
•         *         •         •         • 

7.  By  adding  §  240.17a-24  to  read  as 
follows: 

§  240. 1 7a-24     Reports  o(  losI 
Securityholders. 

(aj  Each  recordkeeper  shall  file 
electronically  with  the  Commission  on 
or  before  May  31  of  each  year  a  list  of 
the  taxpayer  identification  numbers 
(e.g.,  social  security  number  or 
employer  identification  number)  of  all 
lost  securityholders  for  which  such 
recordkeeper  maintains  records  of 
ownership  interests  as  of  May  1  of  such 
year.  The  list  of  lost  securityholders 
shall  include  the  name  and  telephone 
number  of  the  appropriate  person  to 
contact  at  the  recordkeeper. 

(b)  For  purposes  of  this  section: 

(1)  Lost  securityholder  means  the 
holder  of  record  of  a  security  or  any 
person  from  whom  or  on  whose  behalf 
a  recordkeeper  has  received,  has 
acquired,  holds,  or  carries  securities; 

(i)  To  whom  two  separate  items  of 
correspondence  that  were  sent  by  first 
class  mail  by  the  recordkeeper  at  least 
three  months  apart  have  been  returned 
as  undeliverable;  and 

(ii)  For  whom  the  recordkeeper  has 
not  received  information  regarding  the 
seciuntyholder's  new  address. 

(2)  Recordkeeper  means: 

(i)  A  member  of  a  national  securities 
exchange,  a  registered  broker  or  dealer, 
or  a  registered  municipal  securities 
dealer  which  maintains  records  of 
securities  received,  acquired,  held,  or 
carried  by  or  on  behalf  of  such  entity  for 
the  account  of  any  securityholder;  or 

(ii)  A  recordkeeping  transfer  agent  as 
defined  in  §240.1 7Ad-9(h). 

(c)  Every  recordkeeper  shall  maintain 
such  records  necessary  to  demonstrate 
compliance  with  the  requirements  set 
forth  in  this  section.  Such  records  shall 
be  maintained  for  a  period  of  not  less 
than  three  years,  the  first  year  in  an 
easily  accessible  place. 

8.  By  amending  §  240.17Ad-7  by 
adding  paragraph  (i)  to  read  as  follows: 

§  240. 1 7Ad-7    Record  retention. 

«  *  *  «  * 

(i)  The  records  required  by 
§  240.17Ad-17(c)  shall  be  maintained 
for  a  period  of  not  less  than  three  years. 


the  first  year  in  an  easily  accessible 
place. 

9.  By  adding  §  240.1 7Ad-17  to  read  as 
follows: 

§240.17Ad-17    Transfer  agents'  obligation 
to  search  for  lost  securityholders. 

(a)(1)  Every  recordkeeping  transfer 
agent  whose  master  securityholder  file 
includes  accounts  of  lost 
securityholders  shall  exercise 
reasonable  care  to  ascertain  the  correct 
address  of  such  securityholders.  In 
exercising  reasonable  care  to  ascertain 
for  its  master  securityholder  file  such 
lost  securityholders'  current  address, 
each  recordkeeping  transfer  agent  shall 
conduct  two  database  searches  using  at 
least  one  information  database  service. 
The  transfer  agent  shall  search  by  name 
(if  reasonably  likely  to  locate  the 
securityholder)  or  taxpayer 
identification  number  (e.g.,  social 
security  number  or  employer 
identification  number).  Such  database 
searches  must  be  conducted  without 
charge  to  a  lost  securityholder  and  with 
the  following  frequency: 

(i)  Within  three  months  of  such 
securityholder  becoming  a  lost 
securityholder;  and 

(ii)  Between  one  year  and  eighteen 
months  after  the  transfer  agent's  first 
search  for  such  lost  securityholder. 

(2)  A  transfer  agent  may  not  use  a 
search  method  or  service  to  establish 
contact  with  lost  securityholders  that 
results  in  a  charge  to  a  lost 
securityholder  prior  to  completing  the 
searches  set  forth  in  paragraphs  (a)(l)(i) 
and  (a)(l)(ii)  of  this  section. 

(b)  For  purposes  of  this  section: 

(1)  Information  database  service 
means  any  automated  database  service 
that: 

(i)  Contains  addresses  of  United  States 
residents  including  addresses  in  the 
geographic  area  in  which  the  lost 
securityholder's  last  known  address  is 
located; 

(ii)  Covers  a  reasonably  broad 
geographic  area; 

(iii)  Is  indexed  by  name  or  taxpayer 
identification  number;  and 

(iv)  Is  updated  at  least  four  times  a 
year. 

(2)  Lost  securityholder  means  a 
securityholder: 

(i)  To  whom  two  separate  items  of 
correspondence  that  were  sent  by  first 
class  mail  at  least  three  months  apart 
have  been  returned  as  undeliverable; 
and 

(ii)  For  whom  the  transfer  agent  has 
not  received  information  regarding  the 
securityholder's  new  address. 

(c)  Every  recordkeeping  transfer  agent 
shall  maintain  such  records  necessary  to 
demonstrate  compliance  with  the 
requirements  set  forth  in  this  section. 


Dated:  August  22, 1996. 

Bv  the  Commission. 
Margaret  H.  VtcFarland, 
Depu  ty  Secretary. 
iFR  Dor  96-21892  Filed  8-27-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

[MD-040  ] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Maryland 
regulatory  program  (hereinafter  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Maryland  statutes  pertaining  to  permit 
revocation,  reinstatement,  and 
reissuance.  The  amendment  is  intended 
to  revise  the  Maryland  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  (e.d.t.)  September 
27,  1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  September  23, 1996.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  [e.d.t.],  on  September  12, 
1996. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger,  Field  Branch  Chief,  at  the 
address  listed  below. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding    ,. 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
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Parkway  Center,  Pittsburgh,  PA 
15220.  Telephone:  (412)  937-2849. 
Maryland  Bureau  of  Mines,  160  South 
Water  Street,  Frostburg,  Maryland 
21532.  Telenhoiip  f^OI)  689-4136. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Telephone:  (412)  937-2849. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgrouiifi  on  tne  Maryland 
Program 

On  February  18,  1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Background  information  on 
the  Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
18,  1982,  Federal  Register  (47  FK  7214). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
920.15  and  920.16. 

II.  Description  of  the  Proposed 
.\mendment 

By  letter  dated  August  5, 1996 
{Administrative  Record  No.  MD-575- 
00)  Maryland  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  at  its  own  initiative.  House  Bill 
1124  enacted  on  May  14,  1996,  revises 
the  provisions  of  Chapter  522  of  the 
Annotated  Code  of  Maryland  (Code)  that 
pertain  to  surface  coalmining. 
Specifically,  Maryland  proposes  to 
authorize  the  reinstatement  of  a  revoked 
permit  in  order  to  reissue  all  or  part  of 
the  permit  to  another  qualified  operator. . 
The  new  operator  must  submit  certain 
information  prior  to  obtaining  a  reissued 
permit.  The  operator  of  a  revoked 
permit  forfeits  all  rights  and  claims  to 
the  permit. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Appalachian  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 


Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  [e.d.t.l  on 
September  12,  1996.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ofRcials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Xfeeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  wTitten  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 


of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  sj>ecific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  tiie 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
^  proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)) 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  thu 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
date  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  ofSubiects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 
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Dated;  August  20,  1996. 
Ronald  C.  Recker. 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

IFR  Doc  96-21862  Filed  8-27-96;  8:45  am] 
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30  CFR  Part  943 
[SPATS  No.  TX-017-FOR] 

Texas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining" 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACnON:  Proposed  Rule;  Reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Texas 
regulatory  program  [hereinafter,  the 
"Texas  program")  under  the  Siurface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  revisions  of  Texas' 
proposed  rules  pertain  to  exemption  for 
coal  extraction  incidental  to  the 
extraction  of  other  minerals;  surface 
water  information;  protection  of 
hydrologic  balance;  permitting;  siltation 
structures;  impoundments;  revegetation; 
definitions;  lands  unsuitable  for  mining; 
areas  designated  by  act  of  congress; 
prime  farmland;  notices  of  violation, 
hydrology  and  geology  requirements; 
use  of  explosives;  bond  release; 
assessment  of  civil  penalties;  and 
individual  civil  penalties.  Texas  also 
proposed  nonsubstantive  changes  in 
wording,  numbering,  and  pujictuation 
of  its  rules.  The  amendment  is  intended 
to  revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Texas  program  and 
revisions  to  the  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.,  September 
27, 1996. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  Jack 
R.  Carson,  Acting  Director,  Tulsa  Field 
Office,  at  the  address  listed  below. 

Copies  of  the  Texas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  pubhc 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  hoUdays. 
Each  requester  may  receive  one  free 


copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
Jack  R.  Carson,  Acting  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma,  74135-6547,  Telephone: 
(918) 581-6430. 
Railroad  Commission  of  Texas,  Surface 
Mining  and  Reclamation  Division, 
1701  North  Congress  Avenue,  P.O. 
Box  12967,  Austin.  Texas,  78711- 
2967,  Telephone:  (512)  463-6900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  R.  Carson,  Acting  Director, 
Tulsa  Field  Office,  Telephone:  (918) 
581-6430. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

On  February  16, 1980.  the  Secretary  of 
the  Interior  conditionally  approved  the 
> Texas  program.  General  background 
information  on  the  Texas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval,  can  be  found  in 
the  February  27,  1980,  Federal  Register 
(45  FR  12998).  Subsequent  actions 
concerning  the  Texas  program  and 
program  amendments  can  be  found  at 
30  CFR  943.10,  943,15,  and  943.16. 

n.  Proposed  Amendment 

By  letter  dated  May  13,  1993 
(Administrative  Record  No.  TX-551), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  in  response  to  letters  dated 
May  20,  1985;  June  9.  1987;  October  20. 
1988;  February  7. 1990;  and  February 
21,  1990  (Administrative  Record  Nos. 
TX-358,  TX-388,  TX-417,  TX-472,  and 
TX-476),  that  OSM  sent  to  Texas  in 
accordance  with  30  CFR  732.17(c)  and 
in  response  to  the  required  program 
amendments  at  30  CFR  943.16(k) 
through  (q).  OSM  aimoimced  receipt  of 
the  proposed  amendment  in  the  June  21, 
1993,  Federal  Register  (58  FR  33785), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  the  adequacy  of  the  amendment 
(Administrative  Record  No.  TX-556). 
The  public  comment  period  would  have 
closed  July  21,  1993.  However,  by  letter 
dated  July  16, 1993,  the  Texas  Mining 
and  Reclamation  Association  requested 
a  30-day  extension  of  time  in  which  to 
review  and  provide  comments  on  the 
proposed  amendment  (Administrative 
Record  No.  TX-563).  OSM  aimounced 
receipt  of  the  extension  request  and 
reopened  the  comment  period  in  the 
August  16, 1993,  Federal  Register  (58 
FR  43308).  The  extended  public 
comment  period  ended  August  20, 1993. 


During  its  review  of  the  May  13,  1993. 
proposed  amendment,  OSM  identified 
concerns  relating  to  several  of  the 
proposed  regulations.  OSM  notified 
Texas  of  its  concerns  bv  letter  dated  July 
25,  1994  (Administrative  Record  No. 
TX-578).  Further  Clarification  of  OSM's 
concerns  were  provided  to  Texas  by 
letters  dated  November  4,  1994, 
November  21,  1994,  and  )anuary  18, 
1995  (Administrative  Record  Nos.  TX- 
.581,  TX-589.  and  TX-585).  Texas 
responded  in  a  letter  dated  September 
18.  1995.  by  submitting  a  revised 
amendment  package  (Administrative 
Record  No.  TX-598),  OSM  announced 
receipt  of  the  proposed  amendment  in 
ihe  October  25,  1995,  Federal  Register 
(60  FR  54620)  and  invited  public 
comment  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  November  9,  1995. 

During  its  review  of  the  September  18, 
1995.  revised  amendment,  OSM 
identified  concerns  relating  to  several  of 
the  proposed  regulations.  OSM  notified 
Texas  of  its  concerns  by  letter  dated 
June  18.  1996.  (Administrative  Record 
No.  TX-614).  Texas  responded  in  a 
letter  dated  luly  31,  1996.  by  submitting 
a  revised  amendment  package 
(Administrative  Record  No.  TX-621). 
Texas  proposed  revisions  to  its 
September  18,  1995,  revised  amendment 
submittal;  proposed  to  include  in  its 
approved  program  new  and  revised 
regulations  that  were  adopted  in  State 
rulemaking  at  Surface  Mining  and 
Reclamation  Division  (SMRD)  1-67, 
SMRD  2-87.  and  SMRD  2-88;  and 
proposed  editorial  corrections 
throughout  its  regulations.  The 
substantive  proposals  are  discussed 
below. 

A.  Revisions  to  September  18,  1995, 
Revised  Amendment 

1.  TCMR  Part  709  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals 

a.  At  TCMR  709.027(f)  [originally 
proposed  as  TCMR  702.11(f)],  Texas 
proposes  to  revise  the  provisions 
pertaining  to  administrative  review  of 
its  determinations  on  exemptions  for 
coal  extraction  incidental  to  the 
extraction  of  other  minerals  by  deleting 
paragraph  (f)(2)  and  revising  paragraph 
(f)(1)  as  follows: 

(f)  Appeal  and  review.  Any  adversely 
affected  person  may  request  appeal  or  review 
of  a  determination  under  Paragraph  (e)  of  this 
Section  in  accordance  with  procedures 
established  under  Section  787.222  of  this 
chapter. 

b.  At  TCMR  709.033(c)  (originally 
proposed  as  TCMR  702.17(c)),  Texas 
proposes  to  revise  the  provisions 
pertaining  to  revocation  of  an 
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exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals  by 
deleting  paragraph  (c)(3)  and  revising 
paragraph  (c)(2)  as  follows: 

Any  adversely  affected  person  may  request 
appeal  or  review  of  a  decision  whether  to 
revoke  an  exemption  in  accordance  with 
procedures  established  under  Section 
787.222  of  this  chapter. 

2.  TCMR  779.129  (Surface)  and  TCMR 
783.175  (Underground)  Surface  Water 
Information 

At  TCMR  779.129  and  783.175,  Texas 
proposes  to  require  the  name,  location, 
ovkTiership,  and  description  of  all 
surface  water  bodies  in  the  proposed 
permit  and  adjacent  areas.  Texas  also 
proposes  to  require  information  on 
surface-water  quantity  and  quality 
sufficient  to  demonstrate  seasonal 
variation  and  water  usage. 

3.  TCMR  780.146  (Surface)  and  TCMR 
784.188  (Undergroimd)  Reclamation 
Plan;  Protection  of  Hydrologic  Balance 

a.  At  TCMR  780.146(a),  Texas 
proposed  to  add  references  to  Sections 
816.340  and  816.341.  At  TCMR 

784, 188(a),  Texas  proposes  to  add 
references  to  sections  817.509-.511, 
817.516.  and  81~, 518-23. 

b.  At  TCMR  780  146(d)(5),  Texas 
proposes  to  add  references  to  Sections 
779.128  and  779.129.  At  TCMR 
784.188(d)(5)  Texas  proposes  to  add 
references  to  Sections  783.174  and 
783  175.  The  following  provision  was 
added  to  both  TCMR  780.146(d)(5)  and 
784.188(d)(5). 

Information  shall  be  provided  on  water 
availability  and  alternative  water  sources, 
including  the  suitability  of  alternative  water 
sources  for  existing  premining  uses  and 
approved  postmining  land  uses. 

4.  TCMR  786.220  CondiUons  of  Permits: 
General  and  Right  of  Entry 

At  TCMR  786.220(d),  Texas  proposes 
to  add  language  that  requires  operators 
to  pay  all  reclamation  fees  required  by 
30  CFR  Subchapter  R. 

5.  TCMR  817.514  (Underground) 
Hydrologic  Balance:  Siltation  Structures 

At  TCMR  817.514,  Texas  proposes  to 
remove  the  language  "in  Paragraph 
{c)(2)(ii)  of  this  section,  except  as  set 
forth." 

6.  TCMR  816.347  (Surface)  and  TCMR 
817.517  (Underground)  Hydrologic 
Balance:  Permanent  and  Temporary 
Impoundments 

Texas  proposes  to  revise  TCMR 
816.347(a)(5)  and  817.517(a)(5)  to  add 

language  requiring  impoundments  to 
have  adequate  freeboard  so  as  to  resist 
overtopping  by  waves  and  by  sudden 
increases  in  storage  volume. 


7.  TCMR  816.390  (Surface)  and  TCMR 
817.555  (Undergroimd)  Revegetation: 
General  Requirements 

Texas  proposes  to  remove  the  current 
language  from  these  sections  and  add 
the  following  new  language. 

(a)  The  permittee  shall  establish  on 
regraded  areas  and  on  all  other  disturbed 
areas  except  water  areas  and  surface  areas  of 
roads  that  are  approved  as  part  of  the 
postmining  land  use.  a  vegetative  cover  that 
is  in  accordance  with  the  approved  p>ermit 
and  reclamation  plan  and  that  is — 

(1)  Diverse,  effective,  and  permanent; 

(2)  Comprised  of  species  native  to  the  area, 
or  of  introduced  species  where  desirable  and 
necessary  to  achieve  the  approved 
postmining  land  use  and  approved  by  the 
Commission; 

(3)  At  least  equal  in  extent  of  cover  to  the 
natural  vegetation  of  the  area;  and 

(4)  Capable  of  stabilizing  the  soil  surface 
from  erosion. 

(b)  The  reestablished  plan  species  shall — 

(1)  Be  compatible  with  the  approved 
postmining  land  use; 

(2)  Have  the  same  seasonal  characteristics 
of  growth  as  the  original  vegetation; 

(3)  Be  capable  of  self-regeneration  and 
plant  succession; 

(4)  Be  compjatible  with  the  plant  and 
animal  species  of  the  area;  and 

(5)  Meet  the  requirements  of  applicable 
State  and  Federal  seed,  poisonous  and 
noxious  plant,  and  introduced  species  laws 
or  regulations. 

(c)  The  Commission  may  grant  exception  to 
the  requirements  of  Paragraphs  (b)(2)  and 
(b)(3)  of  this  Section  when  the  sp>ecies  are 
necessary  to  achieve  a  quick-growing, 
temporary,  stabilizing  cover,  and  measures  to 
establish  jjermanent  vegetation  are  included 
in  the  approved  permit  and  reclamation  plan. 

(d)  When  the  Commission  approves  a 
cropland  p>ostmining  land  use,  the 
Commission  may  grant  exception  to  the 
requirements  of  Paragraphs  (a)(1),  (a)(3), 
(b)(2),  and  (b)(3)  of  this  Section.  The 
requirements  of  Part  823  of  this  Chapter 
apply  to  areas  identified  as  prime  farmland. 

8.  Texas  is  withdrawong  its  proposed 
revegetation  guidelines  entitled  "Field 
Sampling  Procedures  for  Determining 
Ground  Cover,  Productivity,  and 
Woody-Plant  Stocking  Success  of 
Reclaimed  Surface  Mined  Land  Uses; 
Revegetation  Success  Standards  for 
Reclaimed  Surface  Mined  Land  Uses; 
and  Normal  Husbandry  Practices  on 
Unmined  Land." 

B.  SMRD  1-67.  Texas  proposes  to 
include  in  its  approved  program  the 
following  regulations  as  added  or 
revised  in  State  rulemaking  SMRD  1-87. 

1.  TCMR  701.008  Definitions 

The  definitions  for  "cropland"  at 
TCMR  701.008(25),  "historicallv  used 
for  cropland"  at  TCMR  701.008(41), 
"prime  farmland"  at  TCMR  701.008(67). 
"soil  horizons"  at  TCMR  701.008(84), 
and  "topsoil"  at  TCMR  701.008(95) 
were  revised. 


2.  TCMR  Part  760  Lands  Unsuitable  for 
Mining — General 

a.  TCMR  760.069.  Objectives.  Texas 
replaced  the  ciurently  approve  language 
in  TCMR  760.069  with  the  following 
language. 

This  Subchapter  establishes  the  procedures 
and  standards  to  be  followed  in  determining 
whether  a  profX)sed  surface  coal  mining  and 
reclamation  operation  can  be  authorized  in 
light  of  the  prohibitions  and  limitations  in 
Section  33  of  the  Act  for  those  types  of 
operations  on  certain  public  and  private 
lands. 

b.  TCMR  760.070,  Definitions,  texas 
numbered  its  definitions  TCMR  760.070 
(1)  through  (14);  added  a  new  definition 
for  "owner  of  record"  or  "ownership 
interest  of  record"  at  TCMR  760.070(5) 
and  "publicly-owned  park"  at  TCMR 
760.070(9);  and  made  nonsubstantive 
paragraph  notation  and  wording 
changes  to  its  definitions  for  "public 
building"  at  TCMR  760.070(6),  "public 
park"  at  TCMR  760.070(7).  and 
"significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  surface  coal  mining  operations"  at 
TCMR  760.070(11). 

3.  TCMR  Part  761  Areas  Designated  by 
Act  of  Congress 

a.  TCMR  761.071,  Areas  Where 
Mining  is  Prohibited  or  Limited.  Texas 
added  a  new  provision  at  TCMR 
761.071(b)  concerning  prohibition  of 
mining  on  Federal  lands;  added  a  new 
provision  at  TCMR  761.071(e)(2) 
concerning  an  exception  to  the 
prohibition  of  mining  within  300  feet  of 
an  occupied  dwelling  for  specific  haul 
roads  or  access  roads;  and  made 
nonsubstantive  editorial  or  wording 
changes  at  redesignated  TCMR 
761.071(c),  (d)(2),  (e).  (e)(1),  (f),  and  (g). 

b.  TCMR  761.072  Procedures  for 
Detenvining  Whether  Surface  Mining 
Operations  are  Limited  or  Prohibited. 
Texas  made  nonsubstantive  editorial 
and  wording  changes  to  TCMR 
761.072(a),  (b),  (c).  (d)(1),  (d)(2).  (d)(3). 
(g),  and  (h);  made  substantive  revisions 
to  TCMR  761.072(d)(4)  concerning  a 
written  finding  as  to  whether  the 
interest  of  the  public  and  affected 
landowners  will  be  protected  from  the 
proposed  mining  operation;  added  a 
new  provision  at  TCMR  761.072(d)(4) 
pertaining  to  mining  v«thin  100  feet  of 
the  outside  right-of-way  line  of  a  road 
and  relocation  or  closure  of  a  road; 
made  substantive  revisions  to  TCMR 
761.072(e)  concerning  a  written  waiver 
for  conducting  mining  within  300  feet  of 
an  occupied  dwelling;  and  made 
substantive  revisions  to  TCMR 
761.072(f)  concerning  the  Commission's 
determination  that  a  proposed  surface 
coal  mining  operation  will  adversely 
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affect  any  publicly  owned  park  or  any 
place  included  in  the  National  Register 
of  Historic  Places. 

4.  TCMR  Part  762  Criteria  for 
Designating  Areas  as  Unsuitable  for 
Surface  Coal  Mining  Operations 

Texas  made  nonsubstantive  editorial 
and  wording  changes  throughout  this 
part  and  substantive  revisions  or 
additions  to  the  following  provisions. 

a.  TCMR  762.074,  Definitions.  Texas 
added  a  definition  at  TCMR  762.074(4) 
for  "renewable  resource  lands"  and 
made  substantive  revisions  to  its 
definiUon  at  TCMR  762.072(5)  for 
"substantial  legal  and  financial 
commitments  in  a  surface  coal  mining 
operation." 

b.  TCMR  762.076,  Land  Exempt  From 
Designation  as  Unsuitable  for  Surface 
Coal  Mining  Operations.  Texas  revised 
TCMR  762.076(a)  by  changing  the  date 
of  exemption  from  August  3,  1977,  to 
"the  date  of  enactment  of  the  Act." 

5.  TCMR  Part  764  Process  for 
Designating  Areas  Unsuitable  for 
Sxirface  Coal  Mining  Operations 

Texas  made  nonsubstantive  editorial 
and  wording  changes  and  clarifying 
language  changes  throughout  this  part. 
Texas  made  substantive  revisions  or 
additions  to  the  following  provisions. 

a.  TCMR  764.079.  Procedures: 
Petitions.  Texas  added  a  new  provision 
at  TCMR  764.079(a)  pertaining  to  an 
"injury  in  fact"  test  for  persons 
petitioning  the  Commission  to  have  an 
area  designated  as  unsuitable  for 
mining. 

Texas  made  substantive  revisions  at 
TCMR  764.079fb)  pertaining  to  the 
Commission's  determination  of  the 
information  that  must  be  provided  by 
the  petitioner  for  designations  of  lands 
as  unsuitable  for  surface  coal  mining 
operations  and  at  TCMR  764.079(c) 
pertaining  to  the  Commission's 
determination  of  the  information  that 
must  be  provided  by  petitioner  to 
terminate  designations  of  lands  as 
unsuitable  for  mining. 

b.  TCMR  764.080  Procedures:  Initial 
Processing,  Recordkeeping,  and 
Notification  Requirements.  Texas 
revised  TCMR  764.080(a)(1)  by  changing 
the  time  for  notifying  the  petitioner  of 
whether  the  petition  is  complete  from 
90  days  to  60  days.  Texas  also  added  a 
definition  for  "complete,  for  a 
designation  or  termination  oetition." 

At  TCMR  764.080(a)(4),  Texas  added 
"or  that  the  petitioner  does  not  meet  the 
requirement  of  Section  .079(a)"  to  its 
list  of  reasons  for  returning  the  petition 
to  the  petitioner.  Texas  also  defined 
"fiivolous  petition." 

Texas  made  a  substantive  revision  to 
TCMR  764.080(a)(7)  concerning  the 


Commission's  determination  not  to 
process  a  petition  pertaining  to  lands  for 
which  an  administratively  complete 
permit  application  had  been  filed  and 
the  first  newspaper  notice  had  been 
published. 

Texas  made  a  substantive  revision  to 
TCMR  764.080(b)(1)  concerning 
notification  of  the  general  public  of  the 
receipt  of  a  petition  and  to  TCMR 
764.080(b)(2)  concerning  provision  for  a 
hearing  or  a  period  of  written  comments 
on  completeness  of  petitions. 

At  TCMR  764.080(d),  Texas  added  a 
new  provision  that  requires  the 
Commission  to  maintain  information  at 
or  near  the  area  in  which  the  petitioned 
Iflnn  is  locfltSQ 

c.  TCMR  764.081  Procedures:  Hearing 
Requirements.  At  TCMR  764.081(a), 
Texas  clarified  an  expanded  it 
provisions  concerning  the  procedures 
for  a  pubhc  hearing  on  petitions. 

At  TCMR  764.081(b)(1)(C),  Texas 
proposes  to  also  give  notice  of  the  date, 
time,  and  location  of  a  hearing  to  "any 
person  known  by  the  Commission  to 
have  a  property  interest  in  the 
petitioned  area"  via  regular  mail.  At 
TCMR  764.081(b)(2),  Texas  proposes  to 
send  notice  to  petitioners  and 
intervenors  by  certified  mail  and  to 
government  agencies  and  property 
owners  by  regular  mail. 

d.  TCMR  764.082  Procedures: 
Decision.  At  TCMR  764.082(b),  Texas 
proposes  to  send  the  decision  "by 
certified  mail  to  the  petitioner  and 
intervenors  and  by  regular  mail  to  all 
other  persons  with  an  ownership 
interest  of  record  and  persons  known  to 
the  Commission  to  have  an  interest  in 
the  property  as  evidenced  by  the 
hearing  registration  forms." 

At  TCMR  764.082(c),  Texas  clarifies 
that  "all  relevant  portions  of  the  data 
base,  inventory  system,  and  public 
comments  received  during  the  public 
comment  period  set  by  the  Commission 
shall  be  considered  and  included  in  the 
record  of  the  administrative 
proceeding." 

e.  TCMR  764.084  Public  Information. 
At  TCMR  764.084,  Texas  specifies  that 
it  vdll  make  information  in  the  data  base 
and  inventory  system  available  to  the 
public  "except  that  specific  information 
relating  to  location  of  properties 
proposed  to  be  nominated  to,  or  Usted 
in,  the  National  Register  of  Historic 
Places  need  not  be  disclosed  if  the 
Commission  determines  that  the 
disclosure  of  such  information  could 
create  a  risk  of  destruction  or  harm  to 
such  properties." 

6.  TCMR  785.201  Prime  Farmland 

Texas  revised  its  prime  farmland  plan 
provisions  at  TCMR  785.201(b)(1) 
concerning  the  requirement  for  a  soil 


survey;  TCMR  785.201(b)(2)  concerning 
the  requirement  for  a  plan  for  soil 
reconstruction,  replacement,  and 
stabilization;  TCMR  785  201(b)(3) 
concerning  a  requirement  for  scientific 
data;  and  TCMR  785.201(b)(4) 
concerning  a  requirement  for  the 
productivity  data  prior  to  raining.  Texas 
also  revised  its  provision  for 
consultation  with  the  Secretary  of 
Agriculture  at  TCMR  785.201(c)  and  its 
provision  for  permit  issuance  at  TCMR 
785.201(d)(2). 

7.  TCMR  Part  823  Special  Permanent 
Program  Performance  Standards — 
Operations  on  Prime  Farmland 

Texas  proposes  to  revise  TCMR 

823.620  pertaining  to  prime  farmland 
applicability  and  special  requirements 
by  adding  new  paragraphs  (a)(1)  and 
(a)(2);  redesignating  the  introductory 
paragraph  as  (b).  paragraph  (a)  as  (b)(1), 
and  (b)  as  (b)(2);  and  removing  old 
paragraph  (c).  New  paragraphs  (a)(1) 
and  (a)(2)  pertain  to  prime  farmland 
areas  that  are  not  subject  to  the 
requirements  of  Part  823. 

Texas  proposes  to  amend  TCMR 

823.621  pertaining  to  prime  farmland 
soil  removal  by  revising  paragraphs 
(a)(1),  (a)(2),  and  (b)  and  removing 
paragraph  (a)(3).  The  substantive 
revision  to  this  section  concerns  the 
requirement  that  other  suitable  soil 
materials  have  a  "greater",  rather  than 
"equal  or  greater,"  productive  capacity 
than  the  topsoil  which  existed  prior  to 
mining. 

Texas  proposes  to  amend  TCMR 

823.622  pertaining  to  prime  farmland 
soil  stockpiling  by  reorganizing  the 
existing  requirements  into  paragraphs 
(a),  (b),  and  (c). 

"Texas  proposes  to  delete  TCMR 

823.623  pertaining  to  an  alternative  to 
separate  soil  horizon  removal  and 
stockpiling. 

At  TCMR  823.624  pertaining  to  prime 
farmland  soil  replacement,  Texas 
proposes  to  add  new  paragraph  (a)  and 
to  redesignate  existing  paragraphs  (a) 
through  (f)  as  (b)  through  (g).  New 
paragraph  (a)  concerns  soil 
reconstruction  specification  established 
by  the  U.S.  Soil  Conservation  Service. 
Editorial  and  nonsubstantive  language 
changes  were  made  to  the  existing 
paragraphs. 

At  TCMR  823.625,  Texas  proposes  to 
expand  and  clarify  its  requirements  for 
prime  farmland  revegetation  and 
restoration  of  soil  productivity. 

8.  TCMR  843.681  Notices  of  Violation 

At  TCMR  843.681(c),  Texas  added  an 
exception  to  the  requirement  that  the 
total  time  for  abatement  of  a  notice  of 
violation  shall  not  exceed  90  days  from 
the  date  of  issuance.  New  paragraph  (f) 
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provides  the  circumstances  that  would 
be  considered  for  an  extension  to  the 
abatement  period.  New  paragraph  (g) 
provides  that  interim  abatement 
measures  shall  be  imposed  when  an 
abatement  time  in  excess  of  90  days  is 
allowed.  New  paragraph  (h)  provides 
procedures  for  the  authorized 
representative's  determination  on  a 
request  for  extension  of  the  abatement 
period.  New  paragraph  (i)  provides  that 
the  determination  under  paragraph  (h) 
shall  be  in  writing  and  contain  a  right 
of  review.  New  paragraph  (j)  specifles 
that  an  extension  may  not  exceed  90 
days  and  allows  the  permittee  to  request 
further  extension. 

C.  SMRD  2-87.  Texas  proposes  to 
include  in  its  approved  program  the 
following  regulations  as  added  or 
reviewed  in  State  rulemaking  SMRD  2- 
87. 

1.  TCMR  701.008  Definitions.  The 
deflnitions  for  "coal  mine  waste"  at 
TCMR  701.008(18).  "coal  preparation  ' 
at  TCMR  701.008(19),  "experimental 
practice"  at  TCMR  701.008(34), 
'professional  specialist"  at  TCMR 
701.008(69),  "registered  professional 
engineer"  at  TCMR  701.008(76), 
"unwarranted  failure  to  comply"  at 
TCMR  701.008(102),  and  "willful 
violation"  at  TCMR  701.008(107)  were 
added  to  the  definition  section. 

2.  TCMR  779.127  Geology 
Description.  Texas  revised  TCMR 
779.127(a)  by  expanding  and  clarifying 
the  geology  information  that  must  be 
included  in  a  permit  application. 

3.  TCMR  780.141  Operations  Plan: 
Blasting.  Texas  added  two  additional 
requirements  for  permit  application 
blasting  plans:  a  description  of  ground 
vibration  and  airblast  limitations  at 
TCMR  780.141(g)  and  a  description  of 
the  methods  to  be  used  in  controlling 
adverse  effects  of  blasting  at  TCMR 
780.141(h). 

4.  TCMR  780.146  (Surface)  and  TCMR 
784.168  (Underground)  Reclamation 
Plan:  Protection  of  Hydrologic  Balance. 
Texas  revised  TCMR  780.146(a)  and 
784.188(a)  by  expanding  and  clarifying 
the  hydrologic  information  that  must  be 
included  in  permit  applications;  added 
TCMR  780.146(d)  and  784.188(d)  to 
require  a  probable  hydrologic 
consequences  determination  be 
included  in  permit  applications;  and 
added  TCMR  780.146(e)  and  784.188(e) 
concerning  the  requirement  for  a 
cumulative  hydrologic  impact 
assessment. 

5.  TCMR  788.232  Transfer. 
Assignment  or  Sale  of  Permit  Rights: 
Obtaining  Approval.  Texas  revised 
TCMR  788.232(c)(2)  by  changing  the 
term  'person  seeking  approval"  to 
"applicant." 


6.  TCMR  806.31 1  Terms  and 
Conditions  for  Liability  Insurance.  Texas 
revised  TCMR  806.311(d)  by  adding 
language  concerning  what  is  required 
ibr  an  applicant  to  meet  self-insurance 
requirements. 

7.  TCMR  807.312  Procedure  for 
Seeking  Release  of  Performance  Bond. 
Texas  revised  TCMR  807.312  (b)  and  (c) 
concerning  the  Commission's  inspection 
and  revaluation  of  the  reclamation  on 
areas  required  to  be  released  from  bond. 

8.  TCMR  816.357  and  TCMR  817.52b 
Use  of  Explosives:  General 
Requirements.  Texas  revised  TCMR 
816.357(c)  and  817.526(c)  concerning 
responsibilities  of  the  person 
responsible  for  blasting  operations  by 
adding  two  additional  responsibilities  ai 
(c)(1)  and  (c)(2).  Texas  also  added 
TCMR  816.357(d)  and  817.526(d) 
concerning  submittal  of  an  anticipated 
blast  design  under  specified 
circumstances. 

9.  TCMR  816.358  and  TCMR  817.527 
Use  of  Explosives:  Pre-Blasting  Survey. 
Texas  revised  TCMR  816.358(a)  and 
817.527(a)  by  adding  the  requirement 
that  the  operator  notify  residents  or 
owners  of  dwellings  or  other  structures 
of  how  to  request  a  preblasting  survey. 
Texas  also  added  TCMR  816.358(d)  and 
817.527(d)  to  require  that  pre-blasting 
surveys  requested  before  the  tenth  day 
of  planned  blasting  be  completed  before 
the  blasting. 

10.  TCMR  817.500  Signs  and  Markers. 
Texas  revised  TCMR  817.500(f) 
concerning  warning  signs  of  surface 
blasting  incidental  to  underground 
mining  activities. 

11.  TCMR  817.528  Use  of  Explosives: 
Control  of  Adverse  Effects.  Texas  made 
substantive  revisions  to  TCMR 
817.528(a)  concerning  general 
requirements  for  controlling  adverse 
effects  of  blasting;  TCMR  817.528(b) 
concerning  scheduled  blasting;  TCMR 
817.528(e)  concerning  access  control; 
TCMR  817.528(f)  concerning  airblast 
limits  and  monitoring;  and  TCMR 
817.528(g)  concerning  flyrock 
limitations.  Texas  added  provisions  at 
TCMR  817.528(c)  concerning 
unscheduled  blasting;  TCMR  817.528(d) 
concerning  blasting  signs,  warnings,  and 
access  control;  and  TCMR  817.528(h) 
concerning  ground  vibration. 

12.  TCMR  817.529  Use  of  Explosives: 
Seismographic  Measurements.  Texas 
deleted  this  section  in  State  rulemaking 
SMRD  2-87. 

13.  TCMR  817.530  Use  of  Explosives: 
Records  of  Blasting  Operations.  Texas 
revised  and  clarified  the  existing 
provisions  concerning  the  requirement 
for  operator's  to  retain  a  record  of  each 
blast. 

14.  TCMR  843.682  Suspension  or 
Revocation  of  Permits.  Texas  deleted  the 


definitions  for  "willful  violation"  and 
"unwarranted  failure  to  comply"  from 
TCMR  843.682(a)(1)  and  added  them  to 
TCMR  701.008. 

15.  TCMR  845.695  Procedures  for 
Assessment  of  Civil  Penalties.  Texas 
revised  TCMR  845.695(b)  by  adding  a 
provision  at  (b)(1)  concerning  service  of 
proposed  assessments.  Tendering  a 
proposed  assessment  at  the  address  of 
the  person  to  whom  it  was  issued,  even 
if  the  person  refuses  to  accept  delivery, 
meets  the  requirements  of  service. 

D.  SMRD  2-88.  Texas  proposes  to 
include  in  its  approved  program  the 
following  regulations  as  added  or 
revised  in  State  rulemaking  SMRD  2-88. 

1.  TCMR  807.312  Procedure  for 
Seeking  Release  of  Performance  Bond. 
Texas  included  revisions  to  TCMR 
807.312(a)  concerning  the  filing  of  a 
request  for  release  of  performance  bond 
or  deposit. 

2.  TCMR  Part  846  Individual  Civil 
Penalties.  Texas  included  new 
regulations  at  TCMR  846.001 
concerning  definitions  for  "knowingly  , 
"violation,  failure,  or  refusal",  and 
"willfully";  TCMR  846.002  concerning 
when  an  individual  civil  penalty  may  oe 
assessed;  TCMR  846.003  concerning  the 
criteria  used  in  determining  the  amoun. 
of  an  individual  civil  penalty;  TCMR 

346.004  concerning  procedures  for 
service  of  a  notice  of  proposed 
individual  civil  penalty  assessment  and 
the  opportunity  for  review;  and  TCMR 

846.005  concerning  requirements  for 
payment  of  a  penalty. 

E.  Additional  Proposed  Changes 

1.  TCMR  701.003(1).  Texas  proposes 
to  change  the  definitions  of  "Act"  to 
reflect  recent  recodification  of  the  Texas 
Surface  Coal  Mining  and  Reclamation 
Act  at  Chapter  134  of  the  Texas  Natural 
Resources  Code. 

2.  TCMR  701.003(3).  Texas  proposes 
to  change  the  definition  of  "APTRA"  to 
reflect  recent  recodification  of  its 
Administrative  Procedure  Act  (APA)  ai 
Chapter  2001,  Texas  Government  Code. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  oi 
30  CFR  732.17(h).  OSM  is  seeking 
r:omments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Texas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
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indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
aot  necessarily  be  considered  in  the 
Hnal  rulemaking  or  included  in  the 
Administrative  Record. 

'\    Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 

hat  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 

specific  State,  not  by  OSM.  Under 
.sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
ind  whether  the  other  requirements  of 
HO  CFR  Parts  730,  731,  and  732  have 
been  met. 

Natior\al  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507e/seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
;i  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (54 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entitles. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  August  16, 1996. 

Brent  Wahlquist, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

(PR  Doc.  96-21861  Filed  8-27-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO35-1-«190,  C041-1-6826  C040-1- 
6701.  C042-1-6836;  FRL-6559-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plans;  Colorado;  New  Source  Review 

AGENcHjBnvironmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  State  implementation  plan  (SIP) 
revisions  submitted  by  the  Governor  of 
Colorado  on  November  12, 1993,  August 
25,  1994,  September  29, 1994, 
November  17,  1994,  and  January  29, 
1996.  These  submittals  revised  Colorado 
Regulation  No.  3  and  the  Common 
Provisions  Regulation  pertaining  to  the 
State's  new  source  review  (NSR) 
permitting  requirements.  The  submittals 
included  revisions  to  make  the  State's 
NSR  rules  more  compatible  with  its  title 
V  operating  permit  program,  the 
addition  of  nonattainment  NSR 
provisions  for  new  and  modified  major 
sources  of  PM-10  precursors  locating  in 
the  Denver  PM-10  nonattainment  area, 
a  change  from  the  dual  "source" 
definition  to  the  plantwide  definition  of 
"source"  in  the  State's  nonattainment 
NSR  permitting  requirements,  and 
correction  of  deficiencies  in  the  State's 


construction  permitting  rules.  EPA  is 
proposing  to  approve  these  regulatory 
revisions  because  they  provide  for 
consistency  with  the  Clean  Air  Act 
(Act),  as  amended,  and  the 
corresponding  Federal  regulations  and 
guidance. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  October  28, 1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Vicki  Stamper,  8P2-A, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202-2466.  Copies 
of  the  State's  submittals  and  other 
information  relevant  to  this  proposed 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Air  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2405:  and  the 
Air  Pollution  Control  Division,  Colorado 
Department  of  Public  Health  and 
Environment,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80222-1530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper  at  l3(n]  312-6445. 
SUPPLEMENTARY  INFORMATION:  Section 
llO(k)  of  the  Act  sets  out  provisions 
governing  EPA's  review  of  SIP 
submittals  (see  57  FR  13565-13566). 

/.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
[See  sections  110(a)(2)  and  110(1)  of  the 
Act.)  EPA  also  must  determine  whether 
a  submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  of  the  Act  and  57 
FR  135651.  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V. 

To  entertain  public  comment,  the 
Colorado  Air  Quality  Control 
Commission  (AQCC),  after  providing 
adequate  notice,  held  public  hearings  on 
(1)  August  20.  1992  regarding  changes  to 
the  definition  of  "source"  in  the 
Common  Provisions  Regulation  and 
Regulation  No.  3;  (2)  July  15,  1993 
regarding  revisions  to  make  the  State's 
title  V  and  NSR  programs  more 
compatible  and  on  the  complete 
restructuring  of  Regulation  No.  3;  (3) 
February  17,  1994  regarding  PM-10 
precursor  NSR  provisions  for  the  Denver 
moderate  PM-10  nonattainment  area; 
(4)  August  18,  1994  regarding  revisions 
to  Regulation  No.  3  addressing  title  V/ 
SIP  deficiencies;  and  (5)  March  16,  1995 
regarding  revisions  to  address  other 
deficiencies  in  Regulation  No.  3. 
Following  the  public  hearings,  the 
AQCC  adopted  the  respective  rule 
revisions.  The  Governor  of  Colorado 
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submitted  the  various  rule  revisions 
with  letters  dated  November  17, 1994, 
November  12,  1993,  August  25,  1994, 
September  29,  1994,  and  January  29, 
1996,  respectively. 

The  SDP  revisions  were  reviewed  by 
H'A  to  determine  completeness  shortly 
after  submittal,  in  accordance  with  the 
completeness  criteria  referenced  above. 
The  submittals  were  found  to  be 
complete,  and  letters  dated  January  19, 

1995,  January  28, 1994,  October  20, 
1994,  November  25,  1994,  and  July  12, 

1996,  respectively,  were  forwarded  to 
the  Governor  indicating  the 
completeness  of  the  submittals  and  the 
next  steps  to  be  taken. 

II.  This  Action 

EPA  evaluated  the  State's  submittals 
by  comparing  them  to  the  requirements 
of  the  amended  Act,  the  Federal 
construction  permitting  requirements  in 
40  CFR  51.160-166,  the  Federal 
operating  permit  requirements  in  40 
CFR  part  70  (for  those  provisions  which 
the  State  added  to  the  construction 
permit  program  in  order  to  implement 
specific  provisions  of  its  operating 
permit  program),  and  EPA  guidance  and 
policy. 

A.  November  12,  1993.  September  29, 
1994,  and  January  29,  1996  SIP 
Submittals 

In  July  of  1993,  the  Colorado  AQCC 
adopted  operating  permit  regulations  as 
part  of  Regulation  No.  3  in  accordance 
with  title  V  of  the  amended  Act  and  the 
corresponding  Federal  regulations  for 
operating  permit  programs  in  40  CFR 
part  70.  Concurrent  with  adoption  of  its 
operating  permit  regulations,  the  State 
also  adopted  revisions  to  its 
construction  permit  regulations  in 
Regulation  No.  3  in  order  to  make  the 
two  permit  programs  work  together  and 
in  order  to  allow  for  implementation  of 
certain  title  V  provisions.  The  State 
completely  revised  and  restructured 
Regulation  No.  3,  so  that  it  is  now 
divided  into  four  parts,  as  follows: 

1.  Part  A  contains  all  definitions  and 
provisions  that  apply  to  both  the 
construction  permit  and  operating 
permit  programs.  In  this  part,  Colorado 
extended  the  administrative  permit 
amendment  provisions  and  some  of  the 
operational  flexibility  provisions  of  40 
CFR  part  70  to  the  construction  permit 
program; 

2.  Part  B  contains  provisions  which 
apply  only  to  the  construction  permit 
program  (including  the  nonattainment 
NSR  and  prevention  of  significant 
deterioration  (PSD)  programs).  The  State 
made  revisions  to  allow  certain  aspects 
of  the  operating  permit  program  to  also 
apply  to  construction  permits  (e.g., 
combined  permits  and  general  permits) 


and  to  allow  certain  operational 
flexibility  provisions  to  be  implemented 
through  the  operating  permit  program 
without  requiring  construction  permits 
(e.g.,  minor  modifications,  SIP 
equivalency,  and  other  permit  changes); 

3.  Part  C  contains  provisions  which 
apply  solely  to  the  State's  operating 
permit  program;  and 

4.  Part  D  contains  the  Statements  of 
Basis  and  Purpose  for  each  revision  to 
Regulation  No.  3. 

Parts  A  and  C  of  Regulation  No.  3 
were  submitted  for  approval  as  part  of 
the  State's  title  V  operating  permit 
program  on  November  5, 1993.  Parts  A 
and  B  of  Regulation  No.  3  were 
submitted  for  approval  in  the  SIP  on 
November  12, 1993. 

EPA  reviewed  Parts  A  and  B  of 
Regulation  No.  3  for  conformance  with 
the  applicable  Federal  requirements  and 
identified  several  deficiencies  in  the 
November  1993  SIP  submittal.  EPA 
informed  the  State  of  those  deficiencies 
in  a  letter  dated  September  19, 1994.  In 
that  letter,  EPA  identified  deficiencies 
that  needed  to  be  addressed  by  the  State 
before  EPA  would  proceed  to  act  on  the 
November  1993  SIP  submittal.  EPA  also 
recommended  other  revisions  to  provide 
for  clarity  in  the  State's  permitting 
regulations. 

Some  of  the  deficiencies  identified  by 
EPA  in  the  State's  November  12,  1993  ' 
SIP  submittal  were  also  identified  as 
deficiencies  in  the  State's  title  V 
operating  permit  prcfgram  which  EPA 
required  the  State  to  address  before  EPA 
would  proceed  with  interim  approval  of 
the  State's  title  V  program.  Those 
deficiencies  included  (1)  The  fact  that 
the  State  does  not  currently  have  a  SIP- 
approved  generic  emissions  trading 
program  under  which  the  trading 
described  in  Section  IV. B.  of  Part  A  of 
Regulation  No.  3  would  be  allowed,  and 
(2)  the  allowing  of  alternative  emission 
limits  to  be  developed  in  permits  when 
Section  IV.D.l.i.  of  Part  B  of  Regulation 
No.  3  did  not  adequately  provide  for 
this  flexibility.  The  State  adopted 
revisions  intended  to  address  these 
deficiencies  (as  well  as  to  address  other 
deficiencies  in  its  title  V  operating 
permit  program)  on  August  18,  1994  and 
submitted  these  revisions  for  approval 
in  the  SIP  and  for  revision  to  its  title  V 
program  on  September  29, 1994. 

EPA's  review  of  the  September  29, 
1994  submittal  found  that  the  State 
adequately  addressed  these  SIP/title  V 
deficiencies  by  clarifying  that  Section 
IV.B.  of  Part  A  could  only  be 
implemented  if  the  SIP  included  an 
EPA-approved  trading  program  and  by 
deleting  Section  IV.D.l.i.  of  Part  B. 
Based  on  this  September  29,  1994  title 
V  program  revision  (which  also 


included  correction  of  other  title  V 
program  deficiencies),  EPA  granted 
interim  approval  of  Colorado's  operating 
permit  program  on  January  24,  1995  (60 
FR4563). 

On  March  16,  1995,  the  AQCC 
adopted  furtherrevisions  to  Regulation 
No.  3  intended  to  address  the  remaining 
deficiencies  EPA  identified  in  the 
State's  November  12,  1993  SIP 
submittal.  Those  revisions  were 
submitted  to  EPA  for  approval  on 
January  29, 1996  and  include  the 
following: 

1.  Changes  to  the  definitions  of 
"lowest  achievable  emission  rate 
(LAER)"  and  "net  emissions  increase" 
to  be  consistent  with  the  Federal 
definitions  in  40  CFR  51.165(a)(l)(xiii) 
and  40  CFR  51.165(a)(l)(vi), 
respectively; 

2.  Consolidation  of  the  State's 
definitions  of  "air  pollution  source," 
"stationary  source,"  and  "new  source" 
so  that  only  the  term  "stationary 
source,"  which  is  consistent  with  the 
Federal  definition,  is  used  in  the 
provisions  of  Regulation  No.  3.  The 
State  also  retained  the  definition  of  "air 
pollution  source"  because  it  reflects  thr> 
definition  found  in  State  statute,  but  it 
is  no  longer  used  in  Regulation  No.  3; 

3.  The  addition  of  a  requirement  to 
the  definition  of  "volatile  organic 
compound  (VOC)"  requiring  EPA 
approval  prior  to  use  of  any  test  method 
that  is  not  an  EPA  reference  test 
method; 

4.  Revisions  to  the  administrative 
process  in  Section  II.D.5.  of  Part  A  of 
Regulation  No.  3  which  allows  for 
processing  individual  requests  to 
exempt  additional  sources  from  the 
State's  Air  Pollution  Emission  Notice 
(APEN)  requirements  (and, 
consequently,  from  construction  permit 
requirements)  to  require  EPA  approval 
of  any  new  exemptions  prior  to  use; 

5.  Revisions  to  the  definition  of 
"surplus"  in  Section  V.C.IO.  of  Part  A 
of  Regulation  No.  3  to  be  consistent  with 
EPA's  Emission  Trading  Policy 
Statement  (see  51  FR  43832, 12/4/86); 

6.  The  addition  of  a  provision  to 
Section  V.E.  of  Part  A  of  Regulation  No. 
3  to  ensure  that  new  source  growth 
cannot  interfere  with  reasonable  further 
progress  towards  attainment,  in  order  to 
be  consistent  with  section  173(a)(1)(A) 
of  the  Act; 

7.  The  addition  of  a  reference  to  the 
State's  definition  of  "net  emission 
increase"  in  Section  V.I.  of  Part  A  of 
Regulation  No.  3  (which  discusses 
netting); 

8.  The  addition  of  a  requirement  to 
Section  IV.C.l.  of  Part  B  of  Regulation 
No.  3  requiring  the  opportunity  for 
public  comment  on  permits  for  sources 
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trying  to  obtain  Federally  enforceable 
limits  on  their  potential  to  emit;  and 

9.  The  deletion  of  an  exemption  from 
nonattainment  NSR  requirements  for 
sources  undergoing  fuel  switches  due  to 
lack  of  adequate  fuel  supply  (which  is 
not  allowed  by  EPA).  EPA  believes  theso 
regulatory  revisions  adequately  address 
the  deficiencies  described  above. 

The  State  addressed  some  ot  EPA'g 
other  comments  with  an  opinion  from 
the  Statp  Attorney  General's  office  dated 
luly  3,  1995.  Those  comments  and  the 
State's  responses  are  as  follows: 

1.  EPA  recommended  adding 
definitions  to  Regulation  No.  3  of  "begin 
actual  construction,"  "neces.sary 
preconstruction  approvals  or  permits," 
and  "construction"  to  be  consistent 
with  the  Federal  definitions.  The  State 
did  not  add  these  definitions  because 
the  State  contends  that  its  definitions  of 
"commenced  construction," 
"construction"  in  the  Common 
Provisions  Regulation,  and 
"modification"  made  the  addition  of 
these  definitions  unnecessary.  After 
further  review  of  the  definitions  referred 
to  by  the  State,  EPA  agrees  with  the 
State's  contention;  and 

2.  Section  IV.A.  of  Part  A  of 
Regulation  No.  3  allows  for  alternative 
operating  scenarios  to  be  included  in  a 
construction  permit,  and  this  provision 
is  ba.sed  on  the  title  y  provision  in  40 
CFR  70.6(a)(9).  However,  in  order  to 
approve  this  provision  for  construction 
permits,  EPA  wanted  assurances  from 
the  State  that  it  would  require 
compliance  with  all  PSD  or 
nonattainment  NSR  provisions  (e.g., 
ambient  air  quality  analysis  or  net  air 
quality  benefit)  for  every  scenario 
allowed  under  the  permit.  The  State's 
July  3,  1995  letter  included  an 
interpretation  that  compliance  with  all 
PSD  or  nonattainment  NSR 
requirements  (whichever  was 
applicable)  would  be  ensured  under  the 
provision  in  Section  IV.A.2.  of 
Regulation  No.  3,  which  requires  that 
the  permit  contain  conditions  to  ensure 
each  scenario  meets  all  applicable 
Federal  and  State  requirements.  This 
satisfies  EPA's  concern. 

EPA  believes  the  comments  discussed 
above  were  adequately  addressed  by  the 
State  in  its  revisions  to  Regulation  No. 
3  adopted  on  March  16,  1995  and  its 
opinion  from  the  State  Attorney 
General's  office.  In  addition,  the  State 
also  addressed  many  of  EPA's 
recommended  revisions  to  Regulation 
No.  3,  which  EPA  believes  will  help  to 
strengthen  the  State's  construction 
permit  regulations. 

EPA  had  also  commented  on  Section 
IV.C.  of  Part  A  of  Regulation  No.  3, 
which  provides  for  a  construction 


permit  (as  well  as  a  title  V  operating 
permit)  to  contain  terms  and  conditions 
allowing  for  the  trading  of  emissions 
decreases  and  increases  under  a  permit 
cap,  as  long  as  certain  conditions  are 
met.  This  provision  is  based  on  the  title 
V  operating  permit  requirement  in  40 
CFR  70.4(b)(12)(iii),  but  EPA  had 
concerns  with  the  use  of  this  provision 
in  construction  permitting.  EPA  is 
currently  working  on  revisions  to  the 
Federal  NSR  regulations  as  part  of  the 
"NSR  Reform"  rules  that  would  allow  i 
source  to  establish  a  cap  in  its 
construction  permit  (termed  a  plantwide 
applicability  limit  or  PAL)  for  NSR 
applicability  under  which  emissions 
trading  might  be  allowed.  EPA  proposed 
these  NSR  Reform  rules  for  public 
comment  on  July  23,  1996  (see  61  FR 
38250).  Until  the  final  EPA  regulations 
are  promulgated  on  this  issue,  EPA  does 
not  believe  it  is  appropriate  to  approve 
the  State's  provision  allowing  trading 
under  permit  caps  for  construction 
permits,  as  EPA  could  be  approving  a 
rule  that  is  inconsistent  with  the 
forthcoming  Federal  regulations. 
However,  as  discussed  in  the  preamble 
to  the  July  23,  1996  rulemaking, 
Colorado  may  be  able  to  consider  the 
issuance  of  permits  with  emissions  caps 
on  a  case  by  case  basis  under  EPA's 
existing  regulations  (see  61  FR  38264). 

EPA  Deheves  the  State,  in  the 
submittals  of  September  29,  1994  and 
January  29,  1996,  has  adequately 
addressed  all  of  the  deficiencies  EPA 
identified  in  the  State's  November  12, 
1993  SIP  submittal.  Thus,  these  three 
submittals  are  approvable.  However,  as 
discussed  above,  EPA  is  not  acting  on 
Section  IV.C.  of  Part  A  of  Regulation  No. 
3  at  this  time.  For  further  details,  see  the 
Technical  Support  Document  (TSD) 
accompanying  this  notice. 

B.  August  25,  1994  SIP  Submittal  of 
Nonattainment  NSH  Rules  for  New  and 
Modified  Sources  of  PM-10  Precursors 

1.  Background  of  Submittal 

When  the  Act  was  amended  in  1990, 
it  included,  among  other  things,  revised 
requirements  for  nonattainment  areas 
which  are  set  out  in  part  D  of  title  I  of 
the  Act.  It  also  set  out  specific  deadlines 
for  submittals  of  SIP  revisions 
addressing  these  new  requirements, 
including  the  submittal  of 
nonattainment  NSR  rules  for  which  the 
deadlines  varied  depending  on  the  type 
and  designation  of  the  nonattainment 
area.  In  response  to  those  requirements, 
the  Governor  of  Colorado  submitted  a 
SIP  revision  on  January  14, 1993  to 
bring  the  State's  nonattainment  NSR 
rules  up  to  date  with  the  requirements 
of  the  amended  Act.  EPA  acted  on  that 
submittal  on  August  18,  1994  (59  FR 


42500).  Specifically,  EPA  approved  the 
State's  nonattainment  NSR  rules  as 
meeting  the  requirements  of  the 
amended  Act  for  the  State's  ozone  and 
carbon  monoxide  areas,  as  well  as  the 
Canon  City,  Pagosa  Springs,  and  Lamar 
PM-10  nonattainment  areas.  However, 
EPA  only  partially  approved  the  State's 
NSR  submittal  in  that  action  for  the 
Aspen,  Telluride,  and  Denver  moderath 
PM-10  nonattainment  areas  because  the 
State  had  not  submitted  NSR  regulations 
tor  new  and  modified  major  sources  of 
PM-10  precursors  (as  is  required  by 
section  189(e)  of  the  amended  Act  for 
those  PM-10  nonattainment  areas  where 
such  sources  contribute  significantly  to 
PM-10  national  ambient  air  quality 
standard  (NAAQS)  exceedancesi  and 
because,  at  the  time  of  publication  of  the 
August  18,  1994  Federal  Register 
nodce,  EPA  had  not  promulgated 
Indings  that  such  sources  of  PM-10 
precursors  did  not  contribute 
significantly  to  exceedances  of  the  PM- 
10  NAAQS  in  any  of  these  three  areas. ' 
(See  59  FR  42503-42504  for  further 
details.) 

Since  that  August  18, 1994  Federal 
Register  action,  EPA  has  promulgated 
findings  that  sources  of  PM-10 
precursors  do  not  contribute 
significantly  to  PM-10  NAAQS 
exceedances  in  the  Aspen  and  Telluride 
PM-10  nonattainment  areas  (see  59  FR 
47092-47093,  September  14, 1994,  and 
59  ra  47809,  September  19, 1994, 
respectively),  resulting  in  the  State's 
NSR  provisions  being  considered  fully 
approved  for  these  two  PM-10 
nonattainment  areas.  However,  in  the 
Denver  moderate  PM-10  nonattainment 
area,  EPA  has  indicated  that  it  does 
consider  major  stationary  sources  of 
PM-10  precursors  (specifically  oxides  of 
nitrogen  (NO,)  and  sulfur  dioxide  (SG2)) 
to  contribute  significantly  to 
exceedances  of  the  PM-10  NAAQS  (see 
58  FR  66331,  December  20, 1993). 

On  February  17,  1994,  the  State 
adopted  nonattainment  NSR  provisions 
for  new  and  modified  major  sources  of 
PM-10  precursors  (specifically,  SO2  and 
NOx)  in  the  Denver  metro  PM-10 
nonattainment  area.  These  Regulation 
No.  3  revisions  were  formally  submitted 
to  EPA  for  approval  into  the  SIP  on 
August  25,  1994. 


'  Section  189(e)  of  the  amended  Act  requires  that 
the  control  requirements  applicable  to  major 
stationary  sources  of  PM-10  must  also  apply  to 
major  stationary  sources  of  PM-10  precursors, 
except  where  the  Administrator  of  EPA  has 
determined  that  such  sources  do  not  contribute 
signincantly  to  PM-10  levels  which  exceed  the 
standard  in  the  area.  Any  such  determination  that 
sources  of  PMlO  precursors  do  not  contribute 
significantly  is  generally  made  concurrently  with 
EPA's  promulgation  of  an  action  oa  c  SIP  submittd 
for  3  PMio  nonattaiument  area. 


UMI 
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2.  Evaluation  of  Submittal 

To  meet  the  requirements  of  section 
189(e)  of  the  Act,  States  must  submit 
rules  applying  all  of  the  nonattainment 
NSR  provisions  normally  applicable  to 
sources  of  PM-10  to  sources  of  PM-10 
precursors,  including  the  100  ton  per 
year  threshold  for  defining  major 
stationary  sources  and  the  current 
significance  level  thresholds  in  40  CFR 
51.165(a)(l)(x)  for  each  PM-10 
precursor  pollutant  for  defining  major 
modifications.  To  address  these 
requirements,  the  State  made  the 
following  changes  to  Regulation  No.  3: 

(a)  In  the  definition  or'major 
stationary  source"  in  Section  I.B.58.  of 
Part  A  of  Regulation  No.  3,  the  State 
added  provisions  clarifying  that,  in  the 
Denver  metro  PM-10  nonattainment 
area,  any  source  that  is  major  for  SO2  or 
NO,  (which  are  considered  precursors 
to  PM-10  in  the  Denver  area)  will  be 
considered  major  for  PM-10  and  will  be 
subject  to  the  nonattainment  NSR 
requirements. 

(b)  In  the  definition  of  "major 
modification"  in  Section  I.B.35.B.  of 
Part  A  of  Regulation  No.  3,  the  State 
adopted  a  provision  stating  that,  in  the 
Denver  metro  PM-10  nonattainment 
area,  any  net  emissions  increase  that  is 
significant  for  SO2  or  NO,  shall  be 
considered  significant  for  PM-10.  The 
.significance  levels  for  these  two  PM-10 
precursor  pollutants  in  Section  I.B.57.  of 
Part  A  of  Regulation  No.  3  are  set  at  40 
tons  per  year  each,  which  is  consistent 
with  the  significance  levels  in  40  CFR 
51.165(a)(l)(x). 

(c)  In  Section  V.F.I,  of  Part  A  of 
Regulation  No.  3  which  identifies  the 
criteria  for  approval  of  all  emissions 
trading  transactions  including  NSR 
offsets,  the  State  added  provisions 
explaining  which  interpoUutant  trades 
between  PM-10  and  PM-10  precursors 
are  allowed  for  NSR  offsets. 
Specifically,  Section  V.F.I,  provides 
that  new  or  modified  major  sources  of 
a  PM-10  precursor  can  obtain  offsets 
from  reductions  in  that  same  precursor 
or  in  PM-10,  while  new  or  modified 
major  sources  of  PM-10  can  only  obtain 
offsets  from  reductions  in  PM-10.  This 
is  consistent  with  EPA's  current  policy 
regarding  offsets  for  PM-10. 

However,  the  State  did  adopt  an 
exception  to  this  requirement  in  Section 
V.H.9.  of  Part  A  of  Regulation  No.  3. 
Specifically,  Section  V.H.9.  allows 
interpoUutant  offsets  other  than  those 
discussed  in  Section  V.F.I,  to  be 
approved  on  a  case-by-case  basis, 
provided  that  the  applicant 
demonstrates,  on  the  basis  of  EPA- 
approved  methods  where  possible,  Aat 
the  emissions  increases  for  the  new  or 
modified  source  will  not  cause  or 


contribute  to  a  violation  of  the  NAAQS. 
Section  V.H.9.  further  provides  that  the 
source's  permit  application  will  not  be 
approved  by  the  State  until  written 
approval  has  been  received  from  the 
EPA.  Because  written  approval  will  be 
required  from  EPA  before  a  permit  will 
be  issued  which  allows  an 
interpoUutant  trade  for  offsetting  (other 
than  those  trades  allowed  in  Section 
V.F.I.),  EPA  believes  that  it  will  be  able 
to  ensure  any  interpoUutant  offsets  will 
meet  the  requirements  of  the  Act 
concerning  NSR.  Thus,  this  exception  is 
acceptable  to  EPA. 

The  State's  nonattainment  NSR 
provisions  are  generally  found  in 
Section  IV.D.2.  of  Part  B  of  Regulation 
No.  3.  As  discussed  in  EPA's  August  18, 
1994  approval  mentioned  above,  the 
State's  nonattainment  NSR  provisions, 
which  apply  in  all  of  the  State's 
nonattainment  areas,  meet  all  of  the 
general  NSR  requirements  required  by 
the  Act  and  Federal  regulations  (see  59 
FR  42500-42506).  Thus,  since  the 
State's  revised  nonattainment  NSR  rules 
now  subject  new  and  modified  major 
stationary  sources  of  PM-10  precursors 
(as  well  as  PM-10)  locating  in  the 
Denver  moderate  PM-10  nonattainment 
area  to  the  nonattainment  NSR 
requirements  as  required  by  section 
189(e)  of  the  Act,  and  since  the  State's 
nonattainment  NSR  provisions  meet  all 
of  the  applicable  Federal  requirements, 
EPA  considers  Colorado's 
nonattainment  NSR  rules  for  the  Denver 
moderate  PM-10  nonattainment  area  to 
be  fully  approvable. 

C.  November  17,  1994  SIP  Submittal 
Revising  the  Definition  of  "Source" 

1.  Background  of  Submittal 

On  August  7, 1980,  EPA  promulgated 
rules  for  review  of  new  major  sources 
and  major  modifications  in 
nonattainment  areas  (45  FR  52676). 
Those  rules  defined  "source"  as  either 
an  entire  plant  or  an  individual  piece  of 
process  equipment  within  the  plant. 
This  definition  precluded  major  sources 
undergoing  a  modification  at  an 
individual  piece  of  process  equipment 
from  considering  other  emission 
decreases  within  the  plant  in 
determining  the  net  emissions  increase 
of  the  modification.  However,  in  the 
Federal  PSD  permitting  regulations 
(which  apply  to  major  sources  and 
major  modifications  located  in 
attainment  or  unclassifiable  areas),  a 
plantwide  definition  of  source  was 
used,  under  which  only  significant  net 
emissions  increases  at  the  entire  plant 
were  subject  to  permitting  requirements. 
Thus,  under  the  dual  source  definition, 
a  greater  number  of  modifications  at  a 
source  would  be  subject  to  NSR 


permitting  requirements  than  under  the 
plantwide  definition  of  source  used  in 
the  PSD  regulations.  EPA  adopted  this 
more  stringent  definition  of  source  for 
nonattainment  area  NSR  permitting  to 
aid  in  the  cleanup  of  the  air  in 
nonattainment  areas. 

However,  on  October  14,  1981,  EPA 
deleted  the  dual  source  definition  from 
the  nonattainment  NSR  permitting 
requirements  and  replaced  it  with  the 
plantwide  definition  to  give  States  the 
option  of  adopting  the  plantwide 
definition  of  source  in  nonattainment 
-ireas  (see  46  FR  50766).  In  the  October 
1981  Federal  Register  notice,  EPA  set 
forth  its  rationale  for  allowing  use  of  the 
plantwide  definition  (46  FR  50766- 
50769).  EPA  reasoned  that,  since  part  D 
of  the  Act  requires  States  to  adopt 
adequate  SIPs  which  demonstrate 
attainment  and  maintenance  of  the 
NAAQS,  "deletion  of  the  dual  definition 
increases  State  fiexibility  without 
interfering  with  timely  attainment  of  the 
ambient  standards  and  so  is  consistent 
with  part  D"  (46  FR  50767).  EPA  also 
added  that,  by  bringing  more  plant 
modifications  into  the  NSR  permitting 
process,  the  dual  source  definition  may 
discourage  replacement  of  older,  dirtier 
processes  and,  hence,  retard  not  only 
economic  growth  but  also  progress 
toward  clean  air.  Last,  EPA  pointed  out 
that,  under  the  plantwide  definition, 
new  equipment  would  still  be  subject  to 
any  applicable  new  source  performance 
standard  (NSPS).  Thus,  EPA  regarded 
changing  to  the  plantwide  definition  as 
presenting,  at  the  very  worst, 
environmental  risks  that  were 
manageable  because  of  the  independent 
impetus  to  create  adequate  part  D  plans 
and,  at  best,  the  potential  for  air  quality 
improvements  driven  by  the 
marketplace.  In  1984,  the  Supreme 
Court  upheld  EPA's  action  as  a 
reasonable  accommodation  of  the 
conflicting  purposes  of  part  D  of  the  Act 
and,  hence,  well  within  EPA's  broad 
discretion.  Chevron,  U.S.A.,  Inc.  v. 
NRDC,  Inc.,  104  S.Ct.  2778. 

Consequently,  on  August  20,  1992, 
the  Colorado  AQCC  adopted  revisions  to 
the  Common  Provisions  Regulation  and 
Regulation  No.  3  to  change  from  the 
dual  definition  of  "source"  to  the 
plantwide  "source"  definition  in  its 
nonattainment  NSR  permitting 
requirements.  Specifically,  the  State 
revised  the  definitions  of  "stationary 
source"  and  "net  emissions  increase"  in 
the  Common  Provisions  Regulation  to 
delete  references  to  the  dual  source 
definition.  In  addition,  the  State  deleted 
Section  V.I. 4.  of  Colorado  Regulation 
No.  3,  which  explained  that  the  dual 
source  definition  applied  m 
nonattainment  NSR  permitting.  These 
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revisions  were  subsequently  submitted 
by  the  Governor  to  EPA  for  approval 
into  the  SIP  on  November  17,  1994. 
The  State  adopted  these  revisions 
prior  to  the  July  1993  State  adoption  of 
a  completely  restructured  Regulation 
No.  3,  which  was  discussed  in  Section 
II.A.  above.  Before  the  July  1993  State 
action,  the  State's  definitions  for  its 
construction  permit  program  were 
generally  found  in  the  Common 
Provisions  Regulation  and  all  of  its 
construction  permit  requirements  were 
in  Regulation  No.  3. 

(Note:  at  that  time.  Regulation  No.  3  was 
not  divided  info  Parts  A,  B.  C,  or  D). 

Under  the  new  structure  of  Regulation 
No.  3,  the  definitions  of  "stationary 
source"  and  "net  emissions  increase" 
are  in  Sections  I.B.58.  and  I.B.36., 
respectively,  in  Part  A  of  Regulation  No. 
3,  and  the  deletion  of  Section  V.I.4.  is 
reflected  in  Part  B  of  revised  Regulation 
No.  3.  These  definitions  of  "stationary 
source"  and  "net  emissions  increase" 
(as  well  as  other  definitions  pertaining 
to  the  State's  construction  permit 
program)  are  also  still  in  the  Common 
Provisions  Regulation. 

2.  Evaluation  of  Submittal 

In  the  October  14, 1981  Federal 
Register  discussed  above  in  which  EPA 
deleted  the  dual  source  definition  from 
the  Federal  nonattainment  NSR 
permitting  requirements,  EPA  ruled  that 
a  State  wishing  to  adopt  a  plantwide 
definition  generally  has  complete 
discretion  to  do  so,  and  it  set  only  one 
restriction  on  that  discretion.  If  a  State 
had  specifically  projected  emission 
reductions  from  its  NSR  program  as  a 
result  of  a  dual  source  or  similar 
definition  and  had  relied  on  those 
reductions  in  an  attainment  strategy  that 
EPA  later  approved,  then  the  State 
needed  to  revise  its  attainment  strategy 
as  necessary  to  accommodate  reduced 
NSR  permitting  under  the  plantwide 
definition  (see  46  PR  50767  and  50769). 

This  1981  ruling  allowing  States  to 
adopt  a  plantwide  definition  assumed 
that  nonattainment  areas  already  had,  or 
shortly  would  have,  approved  part  D 
plans  in  place.  However,  the  Act  was 
amended  in  1990,  creating  new 
requirements  and  deadlines  for 
submittal  of  attainment  plans  for  areas 
which  were  not  in  attainment  of  the 
NAAQS.  In  light  of  these  changes,  EPA 
will  now  approve  adoption  of  the 
plantwide  definition  into  SIPs  for 
nonattainment  areas  that  need  but  lack 
adequate  part  D  attainment  plans 
approved  by  EPA  only  if  the  State  has 
demon. St  rated  that  it  is  making,  and  will 
continue  to  make,  reasonable  efforts  to 
adopt  and  submit  complete  plans  for 
timely  attainment  in  these  areasS. 


For  the  majority  of  Colorado's 
nonattainment  areas  that  are  required  to 
have  part  D  attainment  plans,  the  State 
has  EPA-approved  part  D  plans.  The 
only  areas  for  which  the  State  does  not 
yet  have  fully  approved  part  D 
attainment  plans  are  the  Denver  PM-10, 
Denver  carbon  monoxide  (CO), 
Longmont  CO.  Telluride  PM-10,  and 
Steamboat  Springs  PM-10 
nonattainment  areas.  The  State  has 
submitted  part  D  plans  for  the  Denver 
PM-10  and  CO  nonattainment  areas,  the 
Longmont  CO  nonattainment  area,  and 
the  Steamboat  Springs  PM-10 
nonattainment  area,  but  EPA  has  not  yet 
completed  action  on  these  submittals. 
For  the  Telluride  PM-10  nonattaiiunent 
area,  EPA  has  approved  the  State's 
attainment  demonstration  (see  59  FR 
47808,  September  19,  1994),  but  the 
plan  has  not  been  fully  approved 
because  it  lacked  quantitative 
milestones  to  provide  for  maintenance 
of  the  PM-10  NAAQS  through 
December  31, 1997  (see  59  FR  47809). 
The  State  has  subsequently  submitted 
additional  controls  to  provide  for 
maintenance  of  the  PM-10  NAAQS  in 
the  Telluride  PM-10  nonattainment  areo 
through  1997,  but  EPA  has  not  yet 
completed  action  on  that  submittal. 
Thus,  EPA  believes  the  State  has 
adequately  demonstrated  that  it  has 
made,  and  will  continue  to  make, 
reasonable  efforts  to  get  an  approved 
part  D  attainment  plan  in  place  for  these 
areas. 

Further,  the  State  has  certified  that  it 
did  not,  and  will  not,  rely  on  any 
emissions  reductions  from  the  operation 
of  the  NSR  program  using  the  dual 
source  definition  in  any  of  its 
nonattainment  area  demonstrations  of 
attainment.  EPA's  examination  of  the 
State's  attainment  demonstrations 
confirmed  the  State's  certification. 
Therefore,  EPA  believes  it  is  appropriate 
to  approve  Colorado's  switch  to  a 
plantwide  definition  of  source  in 
accordance  with  EPA's  1981  action, 
inasmuch  as  the  State  has  demonstrated 
that  it  is  making,  and  will  continue  to 
make,  reasonable  efforts  to  get  approved 
part  D  attainment  plans  in  place  for  all 
of  its  nonattainment  areas. 

m.  Proposed  Action 

EPA  is  proposing  to  approve  all  of  the 
revisions  to  Colorado's  construction 
permitting  program  in  Regulation  No.  3 
submitted  on  November  12,  1993, 
August  25,  1994,  September  29, 1994, 
November  17,  1994.  and  January  29. 
1996.  EPA  is  also  proposing  to  approve 
the  revisions  to  the  Common  Provisions 
Regulation  submitted  on  November  17, 
1994.  However,  for  the  reasons 
discussed  above.  EPA  is  taking  no 


action,  at  this  time,  on  Section  IV.C.  of 
Part  A  of  Regulation  No,  3. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

TV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  ianuary  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604,  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandiites 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates;  Act"),  signed 
intolaw  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
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that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  oxides.  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  14, 1996. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
[PR  Doc.  96-21910  Filed  8-27-96;  8:45  am] 

BILUNG  CODE  6660^-60-* 


40  CFR  Parts  180  &  185 
[OPP-000360B:  FRL-5394-6] 
RIN  2070-AB78 

Pesticides;  Extension  of  Time  for 
Filing  Objections  and  Requests  for 
Hearing  for  Food  Additive  Revocations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  extension. 

summary:  EPA  is  extending  by  30  days 
the  time  period  for  filing  objections, 
requests  for  hearings  and  requests  for 
stays  pertaining  to  a  final  rule  revoking 
the  food  additive  tolerances  for  certain 
uses  of  acephate,  iprodione,  imazalil 
and  triadimefon.  EPA  is  also  extending 
the  effective  date  of  the  revocation  by  30 
days.  EPA  is  taking  this  action  under  the 
provisions  of  the  Food,  Drug  and 
Cosmetic  Act,  as  modified  by  the 
recently  enacted  Food  QuaUty 
Protection  Act. 


DATES:  The  effective  date  of  September 
27,  1996  of  the  final  rule  pubUshed  at 
61  FR  39528,  July  29,  1996  is  extended 
to  October  28,  1996.  The  date  for 
objections,  requests  for  hearings,  or 
stays  is  extended  from  August  28, 1996 
to  September  27,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Frane,  Policy  and  Special  Projects 
Staff  (7501C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1113,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  305-5944.  e-mail: 
frane.jean@epamail.epa.gov. 
SUPPLEMEN-f  ARV  INFORMATION:  In  the 
Federal  Register  of  July  29,  1996  (61  FR 
39528)(FRL-5388-2).  EPA  issued  an 
order  revoking  six  food  additive 
tolerances  for  four  pesticides.  EPA 
revoked  four  tolerances  based  on  the 
determination  that  the  tolerances  were 
inconsistent  with  the  Delaney  clause  in 
section  409  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  and  two 
tolerances  because  they  are  not  needed 
to  prevent  the  aduheration  of  food.  In 
the  final  rule,  EPA  set  an  effective  date 
of  September  27,  1996  for  the 
revocations.  Any  person  adversely 
affected  by  the  July  29,  1996  Order  was 
allowed  30  days  to:  (1)  file  written 
objections  to  the  order.  (2)  file  a  written 
request  for  an  evidentiary  hearing  on  the 
objections,  and  (3)  file  a  petition  for  a 
stay  of  the  effective  date.  Under  the 
original  date,  objections  and  requests  for 
hearing  were  to  be  filed  by  August  28, 
1996. 

Subsequently,  on  August  3.  1996.  the 
President  signed  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Pub.L. 
104-170).  Among  other  things,  this  new 
law  revised  the  procedures  for  objecting 
to  Agency  decisions  on  tolerance 
regulations.  FFDCA  408(g)(2)(A)  now 
provides  60  days  instead  of  30  days  for 
the  filing  of  objections  and  requests  for 
hearings.  These  provisions  were 
effective  immediately  upon  enactment. 

EPA  has  received  requests  from 
Valent  U.S.A.,  Bayer  Corporation  and 
Whitmfre  MicroGen.  requesting  that,  in 
Ught  of  other  provisions  of  the  new 
FQPA.  EPA  should  extend  the  time  for 
filing  objections  and  hearing  requests,  or 
should  withdraw  the  revocations 
altogether.  The  requesters  suggest  that 
the  Agency's  basis  for  revocations  under 
the  Delaney  clause  of  section  409  of  the 
FFDCA  has  been  nulUfied  by  the 
enactment  of  ihe  FQPA,  which  takes 
pesticide  tolerances  out  from  under  the 
provisions  of  section  409  entirely.  EPA 
believes  there  is  merit  in  this  argiunent 
and  is  currently  developing  an 
appropriate  regulatory  order.  Given  that, 
this  order  is  not  yet  complete,  however. 


EPA  beUeves  it  is  reasonable  to  extend 
the  time  for  filing  objections  and 
requests  for  bearing  in  accordance  with 
the  new  timeframes  in  section  408(g). 
EPA  is  taking  this  action  in  its 
discretion  and  upon  its  own  initiative. 
Accordingly,  by  this  document.  EPA 
is  extending  tbe  date  by  which 
objections  and  requests  for  hearings  and 
stays  can  be  filed,  and  also  extendfing 
the  effective  date  of  the  final  rule 
revoking  the  food  additive  tolerances  for 
certain  uses  of  acephate,  iprodione, 
imazalil  and  triadimefon,  published  at 
61  FR  39528.  July  29.  1996. 

Dated:  August  22.  1996. 

Susan  H.  Wayland. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides,  and  Toxic  Substances. 

(FR  Doc.  96-21821  Filed  8-27-96:  8:45  am] 
BILLMG  CODE  6640-60-F 


40  CFR  Part  300 

FRL-5554-7J 

Nationa,  O;-  ana  Mazaraous 
Substances  Pollution  Contingency 
Plan;  Nationa!  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  for  partial 
deletion  of  the  Commencement  Bay 
Nearshore/Tideflats  Superfund  Site 
from  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  10  amiounces  its 
intent  to  delete  portions  of  the 
Commencement  Bay  Nearshore/ 
Tideflats  (CB/NT)  Superfund  Site  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  40 
CFR  Part  300,  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA). 

This  proposal  for  partial  deletion 
pertains  only  to  portions  of  Operable 
Unit  (OU)  1— CB/NT  Sediments,  and 
Operable  Unit  (OU)  5— CB/NT  Sources. 
Specifically,  it  pertains  to  the  sediments 
contained  in  and  upland  properties 
draining  only  to  the  St.  Paul  or  Blair 
Waterways,  and  to  four  properties 
which  were  transferred  to  the  Puyallup 
Tribe  of  Indians  under  the  Puyallup 
Land  Settlement  Act  of  1989  ("Puyallup 
Land  Settlement  Properties").  The  four 
Puyallup  Land  Settlement  Properties 
proposed  for  deletion  are  the;  Taylor 
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: 


Way  Property,  the  East-West  Road 
Property,  the  Blair  Waterway  Property, 
and  the  portion  of  the  Blair  Backup 
Property  that  drains  only  to  the  Blair 
Waterway. 

DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register  and  a  newspaper  of 
record. 

ADDRESSES:  Comments  may  be  mailed 
tu.  Jeanne  O'Dell,  Community  Relations 
Coordinator.  U.S.  EPA,  Region  10  (ECO- 
081),  1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  tl-800-424-4372 
or  (206)  553-6919). 

Information  Repositories 

Comprehensive  information  on  the 
CB/NT  site  as  well  as  information 
specific  to  this  proposed  partial  deletion 
is  available  for  review  at  EPA's  Region 
10  office  in  Seattle,  Washington.  The 
Administrative  Record  for  OU  Nos.  1 
and  5  and  the  Deletion  Docket  for  this 
partial  deletion  are  maintained  at  the 
following  site  document/information 
repositories:  U.S.  Environmental 
Protection  Agency,  7th  floor  Records 
Center,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  (206)  553-4494. 

Citizens  for  a  Healthy  Bay,  771 
Broadway,  Tacoma,  Washington  98402, 
(206) 383-2429 

FOfl  FURTHER  INFORMATION  CONTACT:  Ms. 
Allison  Hiltner,  Remedial  Project 
Manager,  U.S.  EPA,  Region  10  (ECL- 
116).  1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  (206)  553-2140. 

SUPPLEMEhfTARY  INFORMATION: 

Table  of  (  onlents 

I.  Intruduutiuu 

II.  NPL  Deletion  Criteria 
ni.  Deletion  Procedures 

IV,  Basis  For  Intended  Partial  Site  Deletion 

1.  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  10 
announces  its  intent  to  delete  a  portion 
of  the  Commencement  Bay  Nearshore/ 
Tideflats  Superfund  Site  (CB/NT  Site) 
located  in  Pierce  County,  Washington 
(Figure  1)  from  the  National  Priorities 
List  (NPL),  which  constitutes  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  40  CFR  Part  300,  and  requests 
comments  on  this  proposal. 

This  partial  deletion  of  the  CB/NT  site 
is  proposed  in  accordance  with  40  CFR 
§  300.425(e)  and  the  Notice  of  Policy 
Change:  Partial  Deletion  of  Sites  Listed 
on  the  National  Priorities  List  60  Fed. 
Reg.  55466  (Nov.  1,  1995). 

This  proposal  for  partial  deletion 
pertains  only  to  portions  of  OU  1  (CB/ 


NT  Sediments),  and  OU  5  (CB/NT 
Sources).  At  the  CB/NT  site,  sources  are 
defined  as  releases  of  contaminants  or 
problem  chemicals  from  a  site  or  facility 
to  a  problem  area  identified  in  the  1989 
CB/NT  Record  of  Decision  (ROD).  Once 
an  ongoing  source  is  identified, 
regulatory  mechanisms  and  cleanup 
measures  are  implemented  to  control 
the  release  of  contaminants  to  the 
marine  eilvironment  and  to  ensure   ' 
compliance  with  environmental 
regulations. 

Specifically,  this  proposal  pertains  to 
the  sediments  contained  in  and  upland 
properties  draining  only  to  the  St.  Paul 
Waterway  or  Blair  Waterway,  and  to 
four  properties  which  were  transferred 
to  the  Puyallup  Tribe  of  Indians  under 
the  Puyallup  Land  Settlement  Act  of 
1989  ("Puyallup  Land  Settlement 
Properties").  The  four  Puyallup  Land 
Settlement  Properties  proposed  for 
deletion  are:  the  Taylor  Way  Property, 
the  East-West  Road  Property,  the  Blair 
Waterway  Property,  and  the  portion  of 
the  Blair  Backup  Property  that  drains 
only  to  the  Blair  Waterway. 

^A  proposes  to  delete  the  above 
named  portions  of  the  sites  because  all 
appropriate  CERCLA  response  activities 
have  been  completed  in  those  areas. 
Environmental  investigations  and 
cleanup  work  at  these  portions  of  the 
site  are  consistent  with  the  September 
1989  CB/NT  ROD  that  describes  the 
cleanup  plan  for  the  site. 

The  properties  that  EPA  proposes  to 
delete  are  all  encompassed  within  the 
CB/NT  site  but  have  utilized  different 
regulatory  pathways  to  arrive  at  this 
point: 

•  St.  Paul  Waterway.  Cleanup  of  the 
St.  Paul  Waterway  was  required  under 
the  CB/NT  Record  of  Decision  (ROD) 
dated  September  1989.  Cleanup  had 
actually  been  performed  in  1988  under 
a  state  consent  decree.  The  cleanup  was 
approved  by  EPA  under  CERCLA 
pursuant  to  a  federal  consent  decree  in 
1991.  This  federal  decree  also  required 
long-term  monitoring  to  ensure 
protectiveness  of  human  health  and  the 
environment. 

•  Blair  Waterway.  Blair  Waterway 
was  not  identified  as  a  priority  problem 
area  within  the  CB/NT  ROD.  The 
dredging  and  restoration  of  portions  of 
the  Blair  Waterway  was  completed 
pursuant  to  the  Sitcum  Waterway 
Consent  Decree  from  late  1993  through 
early  1995.  A  settlement  with  the  Port 
of  Tacoma  for  injuries  to  natural 
resources  in  Blair  Waterway  and  other 
portions  of  Commencement  Bay  was 
also  part  of  the  Consent  Decree. 

•  Puyallup  Tribe  Properties.  The 
Puyallup  Tribe  of  Indians  Land  Claims 
Settlement  Act  of  1989  required  transfer 


of  seven  commercial  and  industrial 
properties,  along  with  a  portion  of  the 
bed  of  the  Puyallup  River,  to  the 
Puyallup  Tribe  of  Indians.  Six  of  the 
properties,  comprising  approximately 
215  acres,  are  within  the  CB/NT 
Superfund  site.  Consistent  with         * 
CERCLA  requirements,  the  Puyallup 
Land  Claims  Settlement  Act  of  1989, 
and  the  Puyallup  Land  Transfer  Consent 
Decree  among  the  United  States,  the 
Port  of  Tacoma  and  the  Puyallup  Tribe 
of  Indians,  the  properties  have  now 
been  transferred  to  the  United  States  in 
trust  for  the  Puyallup  Tribe.  Cleanup 
actions  have  been  completed,  where 
necessary,  at  the  four  properties  within 
the  CB/NT  Superfund  Site  that  are 
proposed  for  deletion. 

Tnis  partial  deletion  does  not  include 
the  remaining  portions  of  OU  1  and  OU 
5,  the  other  OUs  of  the  site,  or  the  other 
Puyallup  Land  Settlement  Properties. 
This  partial  deletion  does  not  include 
the  portion  of  the  Blair  Backup  Property 
that  drains  to  the  Hylebos  Waterway. 
Response  activities  will  continue  at  all 
areas  of  the  site  not  contained  in  the 
partial  deletion  notice. 

The  NPL  is  a  list  maintained  by  EPA 
of  sites  that  EPA  has  determined  present 
a  significant  risk  to  public  health, 
welfare,  or  the  environment.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Superfund  (Fund). 

Sites  (or  portions  of  sites)  are  deleted 
from  the  NPL  when  one  or  more  of  the 
deletion  criteria  have  been  satisfied  (see 
next  section].  Deletion  from  the  NPL 
does  not  mean  that  further  regulatory 
actions  are  necessarily  precluded  or  that 
all  cleanup-related  activities  come  to  an 
end. 

For  example,  any  site  or  portion  of  a 
site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  under  §  104  of  CERCLA  if 
conditions  at  the  site  warrant  such 
action.  Other  potential  authorities  that 
may  be  used  to  compel  cleanup  action 
if  conditions  warrant  are  enforcement 
authorities  under  §  106  of  CERCLA  or 
under  applicable  state  or  tribal  law. 

Cleanup-related  activities  that  may 
continue  after  a  site  or  portion  of  a  site 
is  deleted  include  those  relating  to 
maintaining  the  protectiveness  of  the 
remedy.  Such  activities  may  include  the 
following: 

•  Long-term  monitoring  to  ensure  that 
the  cleanup  levels  that  have  been 
attained  are  not  exceeded  again  in  the 
future. 

•  Operation  and  maintenance  of 
cleanup  measures  or  functions  (e.g.,  a 
sediment  cap  or  a  landfill  leachate 
collection  system). 

•  Inspection  (e.g.,  of  an  asphalt  cap  to 
ensure  its  continued  integrity). 
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•  Institutional  controls  (e.g.,  measures 
such  as  fish  advisories  or  deed 
restrictions  to  restrict  access  or  exposure 
to  remaining  contamination). 

Other  important  requirements  or 
activities  that  may  be  ongoing  even  at 
portions  of  the  site  deleted  from  the 
NPL  include  the  following: 

•  Cost  recovery  from  liable  parties 
(note  that  deletion  from  the  NPL  does 
not  extinguish  the  liability  under 
CERCLA  of  potentially  responsible 
parties  connected  with  the  site  or 
portion  of  the  site). 

•  The  assessment  of  and  recovery  for 
damages  to  natural  resources. 

•  Compliance  with  pollution  control 
or  other  environmental  requirements 
under  applicable  federal,  tribal,  state  or 
local  law  (i.e.,  other  than  CERCLA).  For 
example,  under  state  law.  Ecology  may 
conduct  investigations  or  require 
response  actions  at  deleted  upland  and 
in-water  portions  of  the  site. 

Finally,  a  partial  deletion  of  a  site 
from  the  NPL  does  not  affect  or  impede 
the  ability  of  EPA  or  the  applicable  state 
or  Indian  tribe  to  conduct  response 
activities,  including  source  control,  at 
areas  not  deleted  and  remaining  on  the 
NPL. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
for  thirty  (30)  days  after  publication  of 
this  notice  in  the  Federal  Register  and 
a  newspaper  of  record. 

IL  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  §  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  Section 
300.425(e),  EPA  considers,  in 
consultation  with  the  State,  with  regard 
10  the  St.  Paul  and  Blair  Waterways,  and 
with  the  Puyallup  Tribe  of  Indians,  with 
regard  to  the  Puyallup  Land  Settlement 
Properties,  whether  any  of  the  following 
criteria  have  been  met: 

Section  30O.425(e)(l)(i).  Responsible 
parties  or  other  persons  have  implemented 
all  appropriate  response  actions  required;  or 

Section  300.425(e)(l)(ii).  All  appropriate 
Fund-financed  response  under  CERCL.A  has 
been  implemented,  and  no  further  response 
action  by  responsible  parties  is  appropriate; 
or 

Section  300.425(e)(l)(iii).  The  remedial 
investigation  has  shown  that  the  release 
poses  no  significant  threat  to  public  health  or 
the  environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

in.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  person's  rights  or 


obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

The  following  procedures  were  used 
for  the  proposed  partial  deletion  of  the 
CB/NT  site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Washington,  with  respect 
to  the  St.  Paul  and  Blair  Waterways,  and  the 
Puyallup  Tribe  of  Indians,  with  respect  to  the 
Puyallup  Land  Settlement  Agreement 
Properties,  have  been  asked  to  concur  on 
EPA's  final  determination  regarding  the 
partial  deletion. 

(3)  Concurrent  with  this  national  Notice  of 
Intent  for  Partial  Deletion,  a  notice  has  been 
published  in  a  newspaper  of  record  and  has 
been  distributed  to  appropriate  federal,  tribal, 
State,  and  local  government  officials,  and 
other  interested  parties.  These  notices 
announce  a  thirty  (30)  day  public  comment 
period  on  the  deletion  package,  which 
commences  on  the  date  of  publication  of  this 
notice  in  the  Federal  Register  and  a 
newspaper  of  record. 

(4)  EPA  has  made  all  relevant  documents 
available  at  the  information  repositories 
listed  previously. 

This  Federal  Register  notice,  and  a 
concurrent  notice  in  a  newspaper  of 
record,  announce  the  initiation  of  a 
thirty  (30)  day  public  comment  period 
and  the  availability  of  the  Notice  of 
Intent  for  Partial  Deletion.  The  pubUc  is 
asked  to  comment  on  EPA's  proposal  to 
delete  portions  of  the  site  as  described 
in  this  notice  from  the  NPL.  All  critical 
documents  needed  to  evaluate  EPA's 
decision  are  included  in  the  Deletion 
Docket  and  are  available  for  review  at 
the  information  repositories. 

Upon  completion  of  the  thirty  (30) 
day  public  comment  period,  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the  partial 
deletion.  EPA  will  prepare  a 
Responsiveness  Summary  for  comments 
received  during  the  public  comment 
period  and  will  address  concerns 
presented  in  the  comments.  The 
Responsiveness  Summary  will  be  made 
available  to  the  public  at  the 
information  repositories  listed 
previously.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  10  to 
obtain  a  copy  of  the  Responsiveness 
Summary. 

If,  after  review  of  all  public 
comments,  EPA  determines  that  the 
partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  will  occur  when  the 
final  Notice  of  Partial  Deletion  is 
published  in  the  Federal  Register. 

rV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  portions  of  the 


CB/NT  site  from  the  NPL  and  EPA's 
finding  that  the  criteria  in  40  CFR 
§  300.425(e)  are  satisfied  for  this 
deletion. 

General  Site  Description 

The  CB/NT  Superfund  site  is  located 
in  Tacoma,  Washington  at  the  southern 
end  of  the  main  basin  of  Puget  Sound. 
This  proposal  for  partial  deletion  of  the 
site  from  the  NPL  is  with  respect  to:  the 
Blair  Waterway,  the  St.  Paul  Waterway, 
and  four  of  the  Puyallup  Land 
Settlement  Properties.  The  delineation 
of  the  areas  proposed  for  partial  deletion 
are  fiulher  described  below. 

The  CB/NT  site  was  listed  on  the  NPL 
on  September  8,  1983.  The  entire  CB/NT 
site  encompasses  an  active  commercial 
seaport  and  includes  10-12  square  miles 
of  shallow  water,  shoreline,  an  adjacent 
land,  most  of  which  is  highly  developed 
and  industrialized.  The  upland 
boundaries  of  the  site  are  defined 
according  to  the  contours  of  localized 
drainage  basins  that  flow  into  the 
marine  waters.  The  marine  boundary  of 
the  site  is  limited  to  shoreline,  intertidal 
areas,  bottom  sediments  and  water  of 
depths  less  than  60  feet  below  mean 
lower  low  water. 

The  deep  water  portion  of  the  bay  was 
proposed  for  listing  on  the  NPL, 
however,  was  not  listed  on  the  final 
NPL  because  water  quality  studies 
indicated  there  was  minimal 
contamination  in  the  area. 

Superfund  response  actions  at  the  CB/ 
NT  site  are  managed  under  six  operable 
units.  The  six  operable  units  constitute 
a  comprehensive  remedial  response  to 
actual  or  threatened  release  of 
hazardous  substances  that  are  associated 
with  the  Tacoma  Tar  pits,  the  ASARCO 
smelter  and  the  CB/NT  marine 
environment.  The  six  operable  units  are 
as  follows: 

OU  1— CB/NT  Sediments 

OU  2— ASARCO  Tacoma  Smelter 

OU  3— Tacoma  Tar  Pits 

OU  4— ASARCO  Off-Property 

OU  5— CB/NT  Sources 

OU  6— ASARCO  Sediments 

This  proposal  for  partial  deletion  of 
the  site  from  the  NPL  is  with  respect 
only  to  portions  of  two  operable  units: 
OU  1:  CB/NT  Sediments,  and  OU  5:  CB/ 
NT  Sources.  The  cleanup  of  the  other 
operable  units  are  being  addressed 
separately.  More  information  can  be 
obtained  on  these  other  cleanup 
activities  from  EPA. 

Site  History 

The  CB/NT  Remedial  Investigation, 
completed  in  1985,  characterized  the 
nature  and  extent  of  sediment 
contamination  in  the  site.  The  CB/NT 
Feasibility  Study,  completed  in  1988, 
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described  feasible  alternatives  for 
sediment  remedial  action  at  the  site. 

In  September  1989,  the 
Environmental  Protection  Agency 
published  a  ROD,  or  cleanup  plan,  that 
described  the  response  actions 
necessary  for  Operable  Units  1  and  5. 
The  response  actions  described  in  the 
ROD  are  limited  to  eight  of  the  nine 
contaminated  marine  sediment  problem 
areas  identified  in  the  Remedial 
Investigation/Feasibility  Study  (RI/FS). 
The  ninth  area,  the  Ruston-Pt.  Defiance 
Shoreline  problem  area,  is  being 
addressed  in  separate  actions  under 
Operable  Unit  06:  ASARCO  sediments. 

The  eight  contaminated  marine 
sediment  problem  areas  for  which 
response  actions  are  required  under  the 
ROD  are: 

Head  of  Hyleb)os  Waterway 

Mouth  of  Hyietxjs  Waterway 

Sitcum  Waterway 

St.  Paul  Waterway 

Middle  Waterway 

Head  of  Thea  Foss  (formerly  City)  Waterway 

Mouth  of  Thea  Foss  (formerly  City) 

Waterway 
Wheeler-Osgood  Waterway 

EPA  recognized  that  cleanup  of 
contaminated  sediments  could  not 
proceed  until  major  sources  of 
contamination  were  controlled,  because 
ongoing  sources  could  recontaminate 
clean  sediment.  Consequently,  the  ROD 
describes  a  cleanup  strategy  that 
incorporates  source  control  and 
sediment  cleanup. 

Source  controlactivities  under  OU  05 
are  implemented  by  the  Washington 
Department  of  Ecology  under  a 
Cooperative  Agreement  with  EPA. 
Source  control  activities  as  defined  in 
the  CB/NT  ROD  and  EPA's  1992  Source 
Control  Strategy  are  for  activities  that 
pose  an  actual  or  potential  threat  to 
marine  sediments  by  drainage  to  one  of 
the  eight  sediment  problem  areas. 

EPA  is  the  lead  agency  for  oversight 
of  the  sediment  cleanup  activities 
implemented  under  OU  1.  Due  to  the 
considerable  variation  in  the  types  and 
concentrations  of  chemical 
contaminants  found  in  each  sediment 
problem  area,  the  ROD  explains  that 
cleanup  of  these  areas  would  proceed 
based  on  progress  made  in  source 
control  as  well  as  the  schedule  for 
cleanup  set  forth  in  the  ROD. 

Cleanup  progress  has  been  made  in  all 
areas  of  the  site.  The  notice  of  intent  to 
delete  portions  of  the  site  are  to 
recognize  the  cleanup  accomplishments 
to  date  and  to  designate  portions  of  the 
site  that  do  not  warrant  further  action 
under  the  federal  Superfund  program. 

Areas  For  Partial  Delection 

The  areas  of  the  site  that  are  proposed 
for  partial  deletion  and  for  which  EPA 


has  determined  that  no  further  response 
action  is  required  under  the  Superfund 
program  are:  St.  Paul  Waterway 
Sediments,  Blait  Waterway  Sediments, 
sources  draining  only  to  the  St.  Paul 
Waterway,  sources  draining  only  to  the 
Blair  Waterway,  and  four  of  the 
Puyallup  Land  Settlement  Properties. 
The  four  Puyallup  Land  Settlement 
Properties  proposed  for  deletion  are  the: 
the  Taylor  Way  Property,  the  East-West 
Road  Property,  the  Blair  Waterway 
Property,  and  the  portion  of  the  Blair 
Backup  Property  that  drains  only  to  the 
Blair  Waterway. 

Blair  Waterway  Sources  and  Sediments 

EPA  proposes  that  the  shoreline, 
intertidal  sediments,  bottom  sediments 
and  waters  of  the  Blair  Waterway,  and 
the  areas  and  sources  that  drain  only  tc 
the  Blair  Waterway  be  deleted  from  the 
NPL. 

Sediment  contamination  at  the  Blair 
Waterway  was  studied  under  the  CB/NT 
RI/FS.  EPA  concluded  in  the  RI/FS  and 
ROD  that  Blair  Waterway  was  a  low 
priority  area  of  the  site  and  did  not 
warrant  identification  as  a  .sediment 
problem  area. 

Although  Blair  Waterway  was  not 
identified  as  a  priority  problem  area,  the 
dredging  and  restoration  of  portions  of 
Blair  Waterway  was  completed  by  the 
Port  of  Tacoma  under  the  Sitcum 
Waterway  Consent  Decree.  Between 
October  1993  and  December  1994,  the 
Port  of  Tacoma  dredged  2.4  million 
cubic  yards  of  sediment  from  the  Blair 
Waterway.  As  part  of  this  work,  the 
main  navigation  channel  as  well  as 
certain  adjacent  areas  within  the 
waterway  were  dredged  to  an 
approximate  depth  of  45-48  feet  below 
Mean  Lower  Low  Water  (MLLW).  A 
settlement  with  the  Port  of  Tacoma  for 
injuries  to  natural  resources  in  Blair 
Waterway  and  other  portions  of 
Conmiencement  Bay  was  also  part  of  the 
Sitcum  Waterway  Consent  Decree. 

Sources  that  drain  only  to  the  Blair 
Waterway  are  proposed  for  deletion 
from  the  NPL.  This  includes  properties 
in  the  area  which  is  bounded  (relative 
to  the  waterway)  by  Alexander  Avenue 
on  the  northeast,  the  new  SR  509 
(formerly  East- West  Road)  on  the  south 
and  Port  of  Tacoma  Road  on  the 
southwest,  and  any  other  properties 
outside  of  the  area  described  above  that 
drain  only  to  Blair  Waterway.  This 
partial  deletion  firom  the  NPL  does  not 
affect  pollution  control  requirements 
otherwise  required  under  federal  or 
applicable  state  or  tribal  law. 

St.  Paul  Waterway  Sources  and 
Sediments 

EPA  proposes  that  the  St.  Paul 
Waterway,  and  upland  sources  that 


drain  only  to  the  St.  Paul  Waterway  be 
deleted  from  the  NPL. 

In  September  1988,  the  Simpson 
Tacoma  Kraf^  Company  completed 
source  control  activities  and 
implemented  sediment  cleanup  in  the 
St.  Paul  Waterway  Problem  Area. 
Sediment  cleanup  actions,  which  were 
undertaken  as  part  of  a  Decemberl987 
Consent  Decree  with  Ecology  under  the 
State  of  Washington's  Model  Toxics 
Control  Act,  consisted  of  the  placement 
of  clean  sediments  on  top  of 
contaminated  sediments  to  isolate  tho 
contaminants  from  marine  life  and  to 
restore  intertidal  and  shallow  subtidaJ 
habitats.  The  Superfund  Completion 
Report  for  the  St.  Paul  Waterway  was 
approved  by  EPA  in  January  1991  and 
describes  the  source  control  and 
sediment  cleanup  efforts  in  the  St.  Paul 
Waterway.  The  work  was  formally 
approved  by  EPA  in  a  federal  Consent 
Decree  in  1991  (No.  C91-526DT).  A 
corresponding  amendment  to  the  state 
consent  decree  has  already  removed  this 
site  from  the  state's  Hazardous  Sites 
List. 

The  sediment  cap  is  functioning  in 
accordance  with  the  performance 
standards  defined  in  the  federal  Consent 
Decree.  The  project  is  now  in  the  long- 
term  monitoring  phase.  Monitoring 
requirements  are  defined  for  ten  years 
under  the  federal  Consent  Decree.  For 
the  past  8  years,  Simpson  Tacoma  Krafl 
has  performed  annual  monitoring  to 
ensure  that  the  sediment  cap  remains 
effective  and  that  healthy  marine 
communities  live  on  the  sediment  cap. 
This  physical,  chemical,  and  biological 
sampling  has  shown  that  the  sediment 
cap  is  functioning  as  planned,  and  that 
diverse  biological  communities  are 
inhabiting  the  area. 

On  a  larger  scale,  the  project  provides 
habitat  that  is  supporting  valuable 
ecological  functions.  Shorebirds  utilize 
the  site  for  feeding  and  rearing,  and  tide 
pools  observed  at  low  tide  are  abundant 
with  invertebrates.  Productive  shoreline- 
habitat  exists  at  the  project  site  where 
there  was  essentially  no  productive 
habitat  prior  to  construction  of  the 
project. 

Long-term  monitoring  will  continue  at 
the  site,  as  required  under  the  federal 
Consent  Decree.  Should  the  monitoring 
indicate  any  potential  problem  with  or 
failure  of  the  remedy,  the  federal 
Consent  Decree  provides  a  process  for 
Early  Warning,  Contingency  Planning, 
Contingency  Response  and  Expedited 
Response  that  will  address  the  situation 
and  will  be  conducted  with  EPA 
oversight  and  approval.  After  10  years, 
the  need  for  monitoring  requirements 
will  be  determined  by  EPA,  the 
Puyallup  Tribe  of  Indians,  the 
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Muckleshoot  Indian  Tribe  and  federal 
and  state  natural  resource  trustees 
consulted  as  part  of  EPA's  oversight  of 
this  project.  EPA  will  continue  to 
evaluate  site  performance  to  ensure 
protectiveness  of  the  remedy. 

Puyallup  Tribe  of  Indians  Land 
Settlement  Properties 

On  August  27,  1988,  the  Puyallup 
Land  Settlement  Agreement 
(Agreement)  was  sign'ed.  The  United 
States,  the  State  of  Washington,  the 
Puyallup  Tribe  of  Indians  (Tribe)  and 
the  Port  of  Tacoma  (Port)  are  among  the 
parties  to  the  Agreement.  This  landmark 
Agreement  resolved  historic  land  claim 
disputes  among  the  Puyallup  Tribe  and 
public  and  private  landowners  in  the 
Tacoma  tideflats  area.  Congress  formally 
incorporated  the  Settlement  Agreement 
into  federal  law,  the  Puyallup  Tribe  of 
Indians  Settlement  Act  of  1989,  25 
U.S.C.  1773. 

The  Settlement  Agreement  provided 
for  transfer  of  seven  commercial  and 
industrial  properties,  along  with  a 
portion  of  the  bed  of  the  Puyallup  River, 
to  the  United  States  to  be  held  in  trust 
for  the  Puyallup  Tribe.  These  lands  will 
play  a  key  role  in  future  Tribal 
economic  development  plans  and  were 
a  significant  consideration  in  the 
Settlement  Agreement.  Six  of  these 
properties,  comprising  approximately 
215  acres,  are  within  the  CB/NT 
Superfund  Site.  Under  the  Settlement 
Agreement,  the  Port  was  to  complete 
environmental  investigations  and  any 
necessary  cleanup  prior  to  property 
transfer.  The  Port  completed  cleanups 
by  1994,  and  the  six  properties  have  i 
been  transferred  to  the  United  States  in 
trust  for  the  Tribe. 

The  four  properties  proposed  for 
deletion  are:  the  Taylor  Way  Property, 
the  East-West  Road  Property,  the  Blair 
Waterway  Property,  and  the  portion  of 
the  Blair  Backup  Property  that  drains 
only  to  the  Blair  Waterway.  The  legal 
descriptions  for  these  properties  are 
contained  the  Deletion  Docket. 

EPA  believes  that  two  of  the 
Settlement  properties  and  part  of  a 
third — the  Inner  Hylebos  Property,  the 
Upper  Hylebos  Property,  and  the 
portion  of  the  Blair  Backup  Property 
that  drains  to  the  Hylebos  Waterway — 
should  not  be  deleted  from  the  NPL  at 
this  time.  The  Inner  Hylebos  Property 
and  the  Upper  Hylebos  Property  are 
adjacent  to  and  drain  to  the  Hylebos 
Waterway  Sediment  Problem  Areas  for 
which  investigations  are  still  underway. 
The  need  for  sediment  cleanup  on  both 
of  these  properties  is  an  outstanding 
issue  and  will  be  settled  as  part  of  the 
Hylebos  Waterway  sediment  cleanup. 
The  portion  of  the  Blair  Backup 
Property  that  drains  to  the  Hylebos 


Waterway  is  not  proposed  for  delisting 
at  this  time  because  of  the  potential 
contributions  of  past  owners  and 
operators  to  the  contamination  in  the 
Hylebos  Waterway. 

The  environmental  status  of  each 
property  is  described  briefly  below. 
EPA,  Ecology,  and  the  Puyallup  Tribe 
reviewed  and  performed  oversight  of  all 
environmental  investigations,  and 
approved  all  cleanup  decisions. 
Environmental  information  on  each 
Puyallup  Land  Settlement  Property, 
including  the  long-term  monitoring  and 
land  use  obligations  by  the  Port  of 
Tacoma  and  the  Puyallup  Tribe,  are 
described  in  the  Puyallup  Land  Transfer 
Consent  Decree  (No.  C94-5648).  For  all 
properties,  the  use  of  shallow 
groundwater  for  drinking  water 
purposes  is  prohibited. 

Taylor  Way  Property:  At  this  6-acre 
property,  environmental  investigations 
were  completed  in  1991  and  no  cleanup 
actions  were  required. 

East-West  Road  Property:  At  this  2- 
acre  property,  environmental 
investigations  were  completed  in  1991 
and  no  cleanup  actions  were  required 
for  the  soils.  Although  some  shallow 
groundwater  at  the  property  is 
contaminated  by  sludges  that  are  buried 
on  an  adjacent  site,  that  groundwater 
cleanup,  if  necessary,  will  be  done  by 
third  parties  under  state  or  tribal  law. 

Blair  Waterway  Property:  This  43.4 
acre  site,  including  about  8  acres  of 
marine  sediments,  borders  Blair 
Waterway.  The  cleanup  activities  were 
completed  in  1994  and  included: 
i-emoval  of  37,000  cubic  yards  of 
previously  dredged  sediments  that  were 
being  temporarily  stored  on  the 
property,  removal  of  about  16,450  cubic 
yards  of  slag  and  soil  from  the  central 
portion  of  the  site,  removal  of  100  cubic 
yards  of  arsenic  contaminated  soils  and 
sediment  lining  a  ditch,  dredging  of  the 
marine  portion  of  the  property  pursuant 
to  the  Sitcum  Waterway  Consent 
Decree,  and  containment  of 
contaminated  sediments  in  the  Lincoln 
Avenue  Ditch.  A  1.7  acre  wetlands 
mitigation  project  was  required  for 
filling  the  ditch  and  is  located  at  the 
Outer  Hylebos  Property.  For 
institutional  controls  at  the  site,  the 
Tribe  agrees  to  restrict  future  use  of  the 
site  to  industrial  purposes  under  M2  or 
M3  of  the  City  of  Tacoma  Zoning  Code 
(or  other  commercial  purposes  if 
conditions  are  met). 

Blair  Backup  Property:  This  is  an  85 
acre  site  between  Taylor  Way  and 
Alexander  Avenue.  The  cleanup 
activities  were  completed  in  1994  and 
focused  on  the  17-acre  former  Ohio 
Ferro  Alloys  smelter  area.  Cleanup 
included  removal  of  about  4,264  cubic 


yards  of  charcoal  briquettes  and 
contaminated  soil  for  disposal  in  a 
landfill  in  Klickitat  County.  Other 
actions  included  incorporation  of 
material  removed  from  the  Blair 
Waterway  Property  into  a  7  acre  portion 
of  the  Blair  Backup  Property  which  was 
then  capped  with  asphah.  Ten  acres  of 
contaminated  soils  that  surround  the  7- 
acre  asphalt  cap  were  covered  with  2 
feet  of  sand  and  gravel.  For  institutional 
controls,  the  Tribe  agrees  to  restrict 
future  use  of  the  site  to  industrial 
purposes  under  M2  or  M3  of  the  City  of 
Tacoma  Zoning  Code  (or  other 
commercial  purposes  if  conditions  are 
met),  and  restrict  any  construction 
activities  that  may  damage  the  cap  or 
cover.  The  Port  is  performing  long-term 
monitoring  in  the  capped  and  covered 
area. 

Permit  Exemption 

Under  CERCLA,  response  actions  are 
exempt  from  obtaining  federal,  state  or 
local  permits  where  such  actions  are 
conducted  on-site.  On-site  is  defined  as 
the  areal  extent  of  contamination  and  all 
suitable  areas  in  very  close  proximity  to 
the  contamination  necessary  for  the 
implementation  of  response  actions. 
The  substantive  requirements  otherwise 
contained  in  a  permit  must  be  compUed 
vfith  for  the  on-site  response  action 
under  CERCLA  even  though  the  actual 
permit  document  is  not  obtained. 

The  reason  for  the  permit  exemption 
in  CERCLA  is  to  avoid  duplication  with 
requirements  under  permit  processes 
and  thus  expedite  cleanups  and  reduce 
costs.  For  example,  CERCLA  mandates 
public  participation  in  connection  with 
cleanup  decision,  on-  and  off-site.  It 
would  be  unnecessarily  time-consuminjj 
for  a  CERCLA  action  to  also  comply 
with  public  participation  requirements 
under  a  permit  process.  Therefore,  the 
CERCLA  action  is  exempt  from  the 
nonsubstantive  components  of  federal, 
state  and  local  permits. 

Although  not  anticipated  at  this  time, 
there  could  be  a  need  in  the  hiture  for 
further  response  actions  at  deleted 
portions  of  the  site.  More  likely,  it  may 
be  necessary  to  use  a  deleted  portion  to 
implement  a  cleanup  elsewhere  at  the 
site.  For  example,  the  deleted  portion 
may  be  needed  as  a  staging  area.  In 
either  case,  the  same  rationale  for  the 
permit  exemption — to  avoid 
duplication,  expedite  cleanup  and 
reduce  costs — would  still  exist. 
Accordingly,  the  permit  exemption 
would  be  applicable  so  long  as  the 
response  action  taken  at  the  deleted 
portion  is  performed  in  accordance  with 
CERCLA. 
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Community  involvement 

Puhlu  partK  ipation  activities  for  the 
iiivt'stigatjoii  diid  cleanup  of  Operable 
Units  1  and  5  of  the  CB/NT  site  were 
conducted  as  required  under  CERCLA 
Section  113(k),  42  U.S.C.  §9613(k),and 
Section  117,  42  U.S.C.  §9617.  Public 
review  included  the  following  activities: 

•  A  public  comment  period  was  held'on 
the  CB/NT  RI  and  FS  Reports  and  EPA's 
proposed  cleanup  plan  from  February  24  to 
June  24,  1989. 

•  A  public  coraraent  period  was  held  for 
the  St.  Paul  Consent  Decree,  including  EPA's 
acceptance  of  the  1987  state  cleanup  of  the 
St.  Paul  Waterway,  from  July  5, 1991,  to 
August  4, 1991. 

•  A  public  comment  period  for  the  Sitcum 
Waterway  Consent  Decree,  which  included 
the  Blair  Waterway  dredging  work,  was  held 
from  August  26,  1993  to  September  24,  1994. 

•  A  public  comment  period  on  the 
Puyallup  Land  Transfer  Consent  Decree, 
which  documented  the  Port  of  Tacoma's 
environmental  investigations  and  cleanup 
actions  at  the  properties  to  be  transferred 
from  the  Port  to  the  United  States  in  trust  for 
the  Puyallup  Tribe  from  December  6, 1994, 
to  January  6.  1995. 

Documents  pertaining  to  all  of  these 
actions  are  available  to  the  public  at 


EPA  Region  10  offices,  and  near  the  site 
at  the  Tacoma  Public  Library,  and  at 
Citizens  for  a  Healthy  Bay. 

Conclusion 

EPA's  proposed  deletion  of  these 
portions  of  the  site  is  based  on  a 
determination  by  EPA,  in  consultation 
with  the  State  of  Washington  and  the 
Puyallup  Tribe  of  Indians,  that  all 
appropriate  actions  under  CERCLA  have 
been  implemented  to  protect  human 
health,  welfare  and  the  environment  at 
these  fKJrtions  of  the  site.  EPA  has 
determined  that  required  cleanup 
actions  have  been  successfully 
completed,  or  that  no  cleanup  is 
required,  at  the  St.  Paul  Waterway  and 
sources  draining  only  to  the  St.  Paul 
Waterway,  Blair  Waterway  and  sources 
draining  only  to  the  Blair  Waterway, 
and  the  following  Puyallup  Tribe 
Transfer  Properties:  the  Taylor  Way 
Property,  the  East-West  Road  Propertv. 
the  Blair  Waterway  Property,  and  the 
portion  of  the  Blair  Backup  Property 
that  drains  only  to  the  Blair  Waterwav 
There  are  no  further  CERCLA  response 
actions  planned  or  scheduled  for  these 
areas  of  the  site.  Long-term  monitoring 


will  continue  at  St.  Paul  Waterway  as 
required  under  the  St.  Paul  Consent 
Decree  Institutional  controls  will 
remain  in  place  at  the  Blair  Waterway, 
East-West  Road,  and  Blair  Backup 
Properties. 

While  EPA  does  not  believe  any 
further  CERCL.^  response  actions  at 
these  properties  will  be  needed,  if  future 
conditions  warrant  such  action,  the 
proposed  deletion  areas  of  the  CB/NT 
site  remain  eligible  for  future  response 
actions.  Furthermore,  this  partial 
deletion  does  not  alter  the  status  of 
other  OUs  or  other  portions  of  OUs  1 
and  5  which  are  not  proposed  for 
deletion  and  remain  on  the  NPI. 

The  State  of  Washington,  through  the 
Department  of  Ecology,  and  the 
Puyallup  Tribe  of  Indians,  with  respect 
to  those  Puyallup  Land  Settlement 
.Agreement  Properties,  have  been  asked 
to  concur  on  EPAs  final  detennination 
regarding  the  partial  deletion 

Dated;  Augusts,  1996, 
lane  S.  Moore, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  10. 
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8ILUNG  CODE  66eO-S&-C 


40  CFR  Part  300 

[FRL-6560-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  Lisi 

4GENCV;  Environmental  Protection 

A.gency. 

ACTION:  Notice  of  intent  to  delete  the 

Sand  Creek  Industrial  Site  from  the 

National  Priorities  List:  Request  for 

Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  VIII  announces 
its  intent  to  delete  the  Sand  Creek 
Industrial  Site  (Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300.  EPA,  in  consultation  with  the 
Colorado  Department  of  Health  and 
Environment  (State),  has  determined 
that  all  appropriate  response  actions 
have  been  implemented  at  the  Site  and 
that  no  hirther  response  action  by 
responsible  parties  is  appropriate. 
Moreover,  EPA  after  consultation  with 
the  State,  has  determined  that  remedial 
activities  conducted  at  the  Site  are 
protective  of  public  health,  welfare,  and 
the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Sand  Creek 
Site  may  be  submitted  to  EPA  on  or 
before  September  27,  1996. 
ADDRESSES:  Comments  may  be  mailed 
lo.  Erna  Acheson,  8EPR-SR,  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA, 
Region  VIII  public  docket,  which  is 
located  at  EP.^'s  Region  VIII 
Administrative  Records  Center  and  is 
available  for  viewing  from  8:00  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  holidays.  Requests  for 
documents  should  be  directed  to  the 
EPA,  Region  VIII  Records  Center. 

The  address  for  the  Regional  Records 
Center  is:  Administrative  Records 
Center.  US.  Environmental  Protection 
Agencv.  Region  VIII,  999  18th  Street, 
5th  Floor.  Denver,  Colorado  80202- 
2466, (303)  312-6473 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Sand  Creek  Industrial 
site  information  repositories  located  at 
the: 


Colorado  Department  of  Pubhc  Health 
and  Environment,  Hazardous 
Materials  and  Waste  Management 
Division,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80222,  (303) 
692-3300,  Hours:  8:00  a.m  to  5:00 
p.m.,  Monday  through  Friday 

Adams  County  Library,  7185  Monaco 
Street.  Commerce  City,  CO  80022, 
(303) 287-0063 

FOR  FURTHER  INFORMATION,  CONTACT: 

Ema  Acheson,  8EPR-SR,  U.S.  EPA. 

Region  VIII,  999  18th  Street,  Suite  500, 

Denver,  Colorado  80202-2466,  (303) 

312-6762. 
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I.  Introduction 

The  Environmental  Protection  Agency 
(EPA),  Region  Vni  announces  its  intent 
to  delete  the  Sand  Creek  Industrial  Site 
(Site)  located  in  Commerce  City, 
Colorado  from  the  National  Priorities 
List  (NPL)  and  requests  comments  on 
this  deletion.  The  NPL  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR),  as 
amended  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
a  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  §  300.425(e)(3)  of  the  NCP. 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  luilikely  event  that  future 
conditions  at  the  site  warrant  such 
action. 

It  is  EPA's  intent  to  delete  the^nd 
Creek  Industrial  Site  fromjhg  NlC.  EPA~^ 
will  accept  com^eatS^on  this  proposed 
deletion  for  thifty  days  following 
publication  of  this  notice  in  the  Federal 
Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procediu^s  that 
EPA  is  using  for  this  action.  Section  FV 
discusses  how  the  Sand  Creek  Industrial 
site  meets  the  deletion  criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations  with 
regard  to  an  individual  site.  The  NPL  is 
designed  primarily  for  informational 
purposes  and  to  assist  EPA 
management. 


n.  NPL  I>eletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  §  300.425(e). 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  EPA,  in  consultation  with  the  State,  has 
determined  that  responsible  or  other  p>arties 
have  implemented  all  appropriate  response 
actions  required:  or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation  with 
the  State,  has  determined  that  no  further 
cleanup  by  responsible  parties  is  appropriate: 
or 

(iii)  Based  on  a  remedial  investigation, 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  ir  not  appropriate. 

For  all  Remedial  Actions  (RA)  which 
result  in  hazardous  substances, 
pollutants,  or  contaminants  remaining 
at  the  site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  it  is  EPA's  policy  that  a 
review  of  such  action  be  conducted  no 
less  than  every  five  years  after  initiation 
of  the  selected  RA.  As  stated  under 
"Basis  for  Intended  Deletion,"  the 
selected  remedy  for  the  Sand  Creek 
Industrial  Site  required  the  removal  of 
the  contaminated  soils,  rubble,  and 
investigation-derived  waste  from  the 
Site.  There  were  also  ground  water  and 
landfill  gas  components  to  the  remedy. 
Site  contaminants  had  affected  the 
ground  water  aquifer.  As  a  result  of 
implementing  this  remedy,  heizardous 
substances,  pollutants,  and 
contaminants  were  removed  from  the 
Site  and  eliminated  as  potential  sources 
of  contamination.  The  site  has  been 
remediated  to  allow  industrial  use  only. 
Jnstitutional  Controls,  groimdwater 
monitoring,  landfill  gas  moiutoring,  and 
operation  and  maintenance  of  the 
LFGES  at  OUs  3  &  6  are  required  to 
ensure  that  the  remedies  remain 
protective.  In  accordance  with  40  CFR 
§  300.430(f)(4)(ii),  five-year  reviews  are 
required  for  this  Site.  TTie  first  five-year 
review  was  completed  on  this  site  on 
September  20,  1995. 

ni.  Deletion  Procedures 

EPA,  Region  VIII  will  accept  and 
evaluate  pubHc  comments  before 
making  a  final  decision  to  delete  the 
Sand  Creek  Industrial  Site.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  Site: 
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1.  EPA.  Region  VIII  has  recommended 
deletion  of  the  Sand  Creek  Industrial  Site  and 
has  prepared  the  relevant  documents. 

2.  The  State  of  Colorado  has  concurred 
with  EPA's  recommendation  for  deletion. 

3.  Concurrent  with  this  National  Notice  of 
Intent  to  Delete,  a  local  notice  has  been 
published  in  local  newspapers  and  has  been 
distributed  to  appropriate  Federal,  State  and 
local  officials,  and  other  interested  parties. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional  Office 
and  local  site  information  repositories. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  making  a  final  decision 
to  delete.  The  Region  will  prepare  a 
Responsiveness  Summary,  which  will 
address  the  comments  received  during 
the  public  comment  period. 

Subsequent  to  the  public  comment 
period,  a  deletion  will  occur  after  EPA 
Duhlishfis  a  Notice  of  Deletion  in  the 
Federal  Register.  The  NPL  will  reflect 
.my  diiletions  in  the  next  final  update. 
Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region 
VIII 

rV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides 
EPA's  rationale  for  recommending  * 
deletion  of  the  Sand  Creek  Industrial 
Superfund  Site. 

The  Sand  Creek  Industrial  site  is 
located  in  Commerce  City  and  Denver, 
Colorado.  Most  of  the  site  and 
surrounding  area  is  industrialized  and 
contains  trucking  firms,  petroleum  and 
chemical  supply  and  production 
companies,  warehouses,  small 
businesses  and  a  few  residences. 
Previous  industrial  activity  and  waste 
disposal  practices  at  the  Sand  Creek  site 
resulted  in  the  contamination  of  ground 
water,  and  soil  in  the  area.  During  the 
1970's  and  early  1980's,  a  variety  of 
environmental  contamination  was 
discovered  and  identified  at  the  Site  by 
the  State  of  Colorado  and  EPA  which 
included  the  following  properties: 

1.  The  Oriental  Refinery  profjerty  was  the 
site  of  a  fire  in  1955  which  resulted  in  the 
release  of  approximately  48,000  gallons  of 
refined  petroleum  products.  In  1980,  the  EPA 
discovered  diesel  hiel  contamination  in 
several  groundwater  monitoring  wells. 

2.  The  Colorado  Organic  Chemical 
Company  (COC)  manufactured  pesticides 
beginning  in  the  1960's  and  intermittently 
through  1984.  There  was  a  serious  fire  at  this 
property  in  1968. 

3.  The  L-C  Corporation  (LCC)  property  was 
used  to  store  and  neutralize  spent  acidic 
wastes  from  a  herbicide  chemical  plant.  In 
1974,  livestock  that  strayed  onto  the  property 
had  severe  chemical  bums. 

4.  At  the  48th  and  Holly  Landfill  (Landfill) 
waste  disposal  operations  were  conducted 
between  1968  and  1975.  Demolition  and 
domestic  refuse  was  accepted.  In  1977,  two 


explosions  of  combustible  gas,  which  killed 
two  men  and  injured  five  others,  were  traced 
to  the  migration  of  the  methane  gas  from  the 
Landfill. 

The  Sand  Creek  site  was  added  to  the 
original  National  Priorities  List  (NPL)  of 
400  sites  in  December  1982.  The 
primary  concerns  for  potential  harm  to 
human  health  and  the  environment 
presented  by  these  properties  on  the  site 
were  exposure  to  contaminated  soils 
and  sediments,  landfill  gas  and  debris, 
and  potential  ingestion  of  contaminated 
groundwater. 

The  contaminants  of  concern  for  the 
Sand  Creek  site  included  volatile  and 
semi-volatile  organics,  pesticides, 
herbicides  and  heavy  metals. 

The  objectives  of  the  response  actions 
at  the  Sand  Creek  Site  were  to  protect 
human  health  and  the  environment  and 
to  restore  the  Site  for  industrial  re- 
development These  objectives 
consisted  of  four  primary  goals  as 
follows: 

•  To  reduce  the  risk  to  industrial 
workers  exposed  to  soil  through 
ingestion  or  inhalation  so  that  they 
would  not  suffer  health  problems; 

•  To  ensure  that  a  child  walking  or 
playing  while  trespassing  onto  the  Site 
would  not  have  health  problems 
resulting  from  area  soils; 

•  To  ensure  that  gases  generated  from 
the  Landfill  would  not  migrate  off-site 
and  cause  explosions  or  otherwise 
endanger  health;  and 

•  To  reduce  the  contamination  source 
area  for  groundwater  absorption  so  that 
"potential  groundwater  use"  would  be 
possible. 

Where  appropriate,  selected  remedies 
utilized  permanent  solutions  and 
alternative  treatment  technologies  to  the 
maximum  extent  practicable  and 
satisfied  the  statutory  preference  for 
treatment  as  a  principal  element. 

The  Sand  Creek  site  was  divided  into 
six  Operable  Units  (OUs)  or  study  areas 
to  address  the  complexities  associated 
with  the  site.  These  OUs  and  the 
response  actions  taken  to  address  the 
specific  problems  associated  with  these 
areas  are  briefly  described  below: 

Operable  Unit  #  1  (The  Colorado 
Organic  Chemicals  Property) 

Other  than  an  estimated  1,000  cubic 
yards  of  surface  soils  highly 
contaminated  with  Halogenated  Organic 
Compounds  (HOCs),  OU  1  remediation 
focused  on  treatment  of  subsurface  soils 
contaminated  with  Volatile  Organic 
Compounds  (VOCs).  The  surface  soils 
were  treated  through  excavation  and 
incineration  and  the  subsurface  soils 
were  treated  with  Soil  Vapor  Extraction 
(SVE). 

During  1991  and  1992,  EPA  removed 
approximately  2000  cubic  yards  of 


debris,  including  four  buildings,  four 
rail  cars,  two  concrete  tanks,  and  13 
steel  tanks.  This  debris  was  removed  by 
a  licensed  hauler  and  disposed  in 
permitted  landfills.  Between  September 
1993  and  April  1994  EPA  utilized  SVE 
to  remove  over  176,000  pounds  of  VOC 
contamination  from  the  QUI  soils,  of 
which  approximately  3,250  pounds 
were  specified  contaminants  of  concern 
for  OU  1. 

There  were  no  aspects  of  the  RA  for 
OU  1  which  failed  to  conform  to  the 
remedial  objectives  as  specified  in  the 
ROD  and  ESD  for  OU  1. 

Operable  Unit  #  2 

The  acid  pits  on  the  LCC  property 
were  neutralized  on  three  occasions  in 
the  late  1970s  and  early  1980s.  Because 
of  these  cleanup  activities,  in  addition 
to  low  levels  of  contaminants  of  concern 
at  the  site,  it  was  determined  that  no 
significant  risk  to  human  health  or  the 
environment  existed  at  OU  2.  Therefore, 
a  "no  further  action"  alternative  was 
adopted,  and  no  RA  took  place  at  OU  2. 

OU  #  3/6  (The  48th  and  Holly  Landfill) 

On  August  15,  1990,  EPA  signed  an 
Unilateral  Administrative  Order  (UAO) 
for  a  removal  action  for  OU  6  which 
became  effective  August  25,  1990 
(Docket  No.  CERCLA-VIII-90-20).  The 
UAO  addressed  risks  associated  with 
gaseous  emissions  from  the  Landfill.  On 
December  24.  1990.  EP.^  issued  an 
Action  Memorandum  for  an 
Enforcement-Lead  Removal  Action.  The 
Action  Memora»dum  required  the 
installation  and  operation  of  a  Landfill 
Gas  Extraction  System  (LFGES),  and 
installation  and  maintenance  of  a 
security  fence  and  a  vegetative  cover  for 
the  Landfill.  The  LFGES  system  began 
operating  on  May  31,  1991.  An  EPA 
approved  Final  Removal  Action  Report 
for  OU  6  (October  31,  1991)  documented 
that  the  removal  action  was  completed 
in  accordance  with  the  requirements  of 
the  Action  Memorandum. 

The  selected  RAs  for  OUs  3  and  6 
were  described  in  a  single  ROD  since 
OUs  3  and  6  are  both  associated  with 
the  48th  and  Holly  Landfill. 
Remediation  of  the  Landfill  focused  on 
methane  gas  removal,  institutional 
controls,  and  monitoring. 

The  first  requirement  of  the  ROD  was 
to  continue  operation  and  maintenance 
of  the  LFGES  installed  by  the  PRPs  in 
1991  under  the  August,  1990  UAO.  The 
LFGES  collects  methane  gas  through 
underground  pipes  and  destroys  it  in  an. 
enclosed  flare  system.  In  addition  to 
methane  gas  removal,  the  ROD  required 
institutional  controls  and  monitoring  of 
Landfill  gas  and  groundwater.  Landfill 
gas  monitoring  (for  methane]  began  in 
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1991,  and  groundwater  monitoring 
began  in  September.  1994, 

An  EPA  approved  Final  Remedial 
Action  Completion  Report  fRACR), 
dated  November  22.  1994.  documented 
that  the  remedial  action  for  OUs  3/6  was 
completed  and  the  on-gomg  operation 
and  maintenance  continues  in 
accordance  with  the  requirements  of  the 
June  30,  1993  ROD  The  RACR  and  all 
remedial  actions  were  completed  by 
Potentially  Responsible  Parties  (PRPs). 

There  were  no  aspects  of  the  R.^  for 
OUs  3/6  which  failed  to  conform  to  the 
remedial  objectives  as  specified  in  the 
ROD  for  OUs  3/6. 

Operable  Unit  #  4 

Remediation  of  OU  4  focused  on 
institutional  controls  and  monitoring  of 
site-wide  groundwater.  The  R.\  also 
included  removal  of  a  Light  Non- 
Aqueous  Phase  Liquid  (LN.\PL) 
contamination  plume. 

Institutional  controls  for  OU  4  sCre 
being  implemented  by  the  State  of 
Colorado  in  conjunction  with  local 
governments.  These  controls  will 
minimize  exposure  to  contaminated 
groundwater  in  this  area  by  preventing 
any  use  of  highly  contaminated 
groundwater  and  limiting  general 
groundwater  use  to  non-domestic 
purposes  only. 

EPA  conducted  quarterly  groundwater 
monitoring  and  semi-annual  surface 
water  monitoring  during  the  period  of 
September.  1994  to  fune,  1995  for  OU  4, 
Monitonng  was  specified  as  a  primary 
objective  m  the  April.  1994  ROD.  .At  the 
time  of  the  writing  of  this  report,  the 
sampling  results  indicate  that 
groundwater  contamination  is  isolated 
on-site  and  that  [due  to  the  low 
permeability  of  the  subsurface  soils)  it  is 
not  migrating  off-site.  These  results 
support  the  decisions  documented  in 
the  ROD  which  identified  the  primary 
goals  of  OU  4  response  actions  as 
mstitutional  controls  and  monitoring. 

A  secondary  goal  identified  in  the 
April,  1994  ROD  was  to  recover  a 
portion  of  an  LN.APL  plume  located  in 
the  northwest  portion  of  the  Site.  The 
removal  was  to  be  accomplished  by 
utilizing  Dual  Vapor  Extraction  (DVE). 
The  equipment  used  for  DVT  was 
fundamentally  the  same  as  that  used  for 
the  SVT  treatment  of  OU  1  soils.  EPA 
operated  the  D\^  system  from  October, 
1994  to  April,  1995.  During  this  time, 
only  6000  gallons  of  LNAPL  was 
recovered,  far  below  the  estimated  total 
volume  of  the  LNAPL.  These  data  show 
that  even  vsdth  an  active  "pump  and 
treat"  system,  the  LNAPL  contamination 
is  very  immobile.  The  design  and  results 
of  this  system  can  be  utilized  by  EPA  in 
the  future  if  contaminants  are 
determijied  to  be  migrating  off-site  and 


if  an  active  pump  and  treat  system  is 
deemed  to  be  necessary  to  contain  the 
contaminant  migration. 

An  EPA  approved  RACR,  dated 
September  20,  1995.  docimients  that  the 
remedial  action  for  OU  4  was  completed 
in  accordance  with  the  remedial  action 
objectives  specified  in  the  April,  1994 
ROD. 

Operable  Unit  #5 

Remediation  for  OU  5  focused  on 
excavation  and  Low  Temperature 
Thermal  Treatment  (LTTT)  of  surface 
and  shallow  soils  (soils  from  ground 
level  to  a  depth  of  five  feet) 
contaminated  with  pesticides,  metals, 
andVOCs. 

A  total  volume  of  8,254  cubic  yards  of 
soil  was  excavated.  The  excavated  soil 
was  remediated  between  June  28  and 
July  29,  1994  using  LTTT.  After 
backfiUing  with  the  treated  soil,  a  cover 
crop  was  planted  to  restore  the  Site  and 
to  help  prevent  erosion 

An  EPA  approved  R.^CR,  dated 
October  28,  1994  documents  that  the 
remedial  action  for  OU  5  was  completed 
in  accordance  with  the  requirements  of 
the  September  8.  1993  ROD 
Amendment,  with  one  exception.  The 
target  cleanup  level  for  arsenic  (12.7 
mg/kgi  was  not  achieved  in  a  majority 
of  post-remediation  confirmatory  soil 
samples  obtained  from  stockpiles  of  100 
cubic  yards  of  treated  soil.  The  average 
post-remediation  concentration  of 
arsenic  in  the  treated  soil  was  24.9  mg/ 
kg.  Because  the  arsenic  target  level  was 
not  achieved.  EP.^  performed  a  post- 
remediation  nsk  assessment  in  order  to 
determine  if  the  Site  conditions  were 
protective  of  human  health  and  the 
environment.  Since  all  other 
contaminants  of  concern  were  reduced 
below  their  target  action  levels,  the 
maximum  overall  ceutrinogenic  risk  at 
the  Site,  even  with  the  hi^er 
concentrations  of  arsenic,  was 
calculated  to  be  2  X  10  -  s.  This  level 
falls  well  within  the  EPA's  acceptable 
risk  range  of  10"*  to  10"*.  Therefore, 
the  post-remediation  condition  of  OU  5 
is  considered  to  be  protective  of  human 
health  and  the  environment.  Thus,  EPA 
does  not  plan  any  further  remedial 
activities  at  this  area  of  the  Site. 

Ehuing  the  pre-final  inspection  of  the 
Site,  which  occurred  on  August  22, 
1994,  EPA  investigators  discovered 
additional  wastes  in  the  area  of  OU  5. 
These  wastes  consisted  of  soils 
contaminated  with  pesticides  and  oil, 
drums  containing  pesticides  and 
laboratory  chemicals,  and  contaminated 
building  debris  and  asbestos.  As  these 
wastes  posed  a  high  risk,  EPA  initiated 
a  time-critical  removal  action  to  respond 
to  the  situation. 


The  removal  response  activity  was 
carried  out  from  October  1994  to 
September,  1995.  This  activity  consisted 
of  the  removal  and  oSsite  disposal  of: 
188  drums  containing  various  chemicals 
and  pesticides,  7  compressed  gas 
cylinders  containing  toxic  and  non-toxic 
gases,  2400  cubic  yards  of  oily  and 
pesticide  contaminated  soils, 
approximately  240  cubic  yards  of 
asbestos  and  oil  contaminated  soils,  40 
cubic  yards  of  contaminated  building 
debris,  and  30  cubic  yards  of  RCRA 
contaminated  drums  and  debris.  An 
additional  600  gallons  of  Number  36 
waste  fuel  oil  was  also  removed  and 
sent  offsite  to  a  recycling  facility.  This 
area  of  the  site  was  regraded  and 
reseeded  following  the  completion  of  all 
removal  and  disposal  activities.  The 
Final  Pollution  Report  (U.S.  EPA, 
September  20, 1995)  documents  all 
removal  activities  performed  and 
disposition  of  the  wastes  sent  off-site. 

V.  Community  Relations 

Community  interest  in  the  Sand  Creek 
Superfund  Site  has  been  limited. 
However,  EPA's  community  relations 
effort  was  comprehensive.  EPA 
distributed  Fact  Sheets  to  area 
businesses,  residents,  and  local 
agencies.  EPA  also  provided  public 
meetings  and  site  tours  to  explain  the 
Superfund  process  and  cleanup 
activities  planned  for  the  Site.  In 
addition,  EPA  met  with  Tri-County 
Health  Department  staff.  South  Adams 
County  Water  and  Sanitation  District,    . 
the  Rocky  Mountain  Arsenal  Superfund 
team.  Commerce  City /Adams  County 
officials,  U.S.  Representative  Patricia 
Schroeder,  and  other  interested 
individuals. 

VI.  Summary 

The  remedies  completed  at  the  site 
were  mandated  by  the  Records  of 
Decision  and  based  on  the  Remedial 
Design  and  Remedial  Investigation  and 
Feasibility  Study  Reports.  The  LTTT, 
SVE,  and  DVE  were  comprehensive 
"one-time"  restoration  activities  and  do 
not  include  operation  and/or 
maintenance  requirements.  However, 
there  are  ongoing  institutional  controls, 
groundwater  monitoring  activities,  and 
O  &  M  requirements  for  OU  3/6 
remaining  at  the  Site.  The  completed 
remedies  do  result  in  hazardous 
substances  remaining  on  site  at  levels 
which  do  not  allow  for  unlimited  land 
use  and  unrestricted  exposure; 
therefore,  there  is  a  requirement  for  five- 
year  reviews  of  the  Site  to  ensure  that 
remedies  remain  protective.  The  first 
five-year  review  for  the  Sand  Creek  site 
was  completed  on  September  20,  1995. 
All  comoletion  requirements  for  the 
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Sand  Creek  Site  have  been  achieved  as 
outlined  in  OSWER  Directive  9320.2- 
3A. 

EPA,  with  the  concurrence  of  the 
State  of  Colorado,  has  determined  that 
all  appropnate  Fund-financed  responses 
required  by  CERCLA  at  the  Sand  Creek 
Site  have  been  completed.  Continued 
maintenance  of  the  LFGES  and  landfill 
cap/cover/fencing  is  required  as  well  as 
continuance  of  the  groundwater  and 
landfill  gas  monitoring  programs. 

Dated;  August  12.  1996. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region 
VIII. 

FR  Doc.  96-21631  Filed  8-27-96:  8:45  am) 
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40  CFR  Part  372 
[OPPTS-^001040;  FRL-6394-7]  , 
PIN  2070-AC71 

Addition  of  Facilities  in  Certain 
Industry  Sectors;  Toxic  Chemical 
Release  Reporting;  Community  Right- 
to-Know;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  further  extension 

of  comment  period. 

SUMMARY:  In  the  Federal  Register  of 

I  una  27,  1996,  EPA  issued  a  proposed 
rule  to  add  seven  industry  groups  to  the 
list  of  industries  required  to  report 
under  the  Emergency  Planning  and 
Community  Ri^t-to-Know  Act  of  1986 
fEFCR.-\)  section  313  and  section  6607 
of  the  Pollution  Prevention  Act  of  1990 
(PPA).  In  order  to  provide  additional 
time  to  comment  on  this  proposal  and 
the  additional  documents  available  as 
announced  in  the  Federal  Register  on 
August  21,  1996(61  FR  43207),  EPA  is 
extending  the  comment  period  until 
September  25,  1996. 

DATES:  Conmients  must  be  received  by 
September  25,  1996. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk,  TSCA  Document  Receipt 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G099,  401  M 
St.,  SW.,  Washington.  DC  20460. 
Comments  containing  information 
claimed  as  confidential  must  be  clearly 
marked  as  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  the  proposed 
rule  will  be  placed  in  the  rulemaking 


record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number  for  this 
document.  OFPTS-400104D  and  the 
EPA  contact  for  this  document.  Unit  U. 
of  this  document  contains  additional 
information  on  submitting  comments 
containing  information  claimed  as  CBI. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-400104D.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  n.  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Crawford  at  202-260-1715,  e-mail: 
crawford.trm@epamail.epa.gov,  or  Brian 
Symmes  at  202-260-9121,  e-mail: 
symmes.brian@epamail.epa.gov,  or  the 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hothne, 
Environmental  Protection  Agency,  Mail 
Stop  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202.  in 
Virginia  and  Alaska:  703-412-9877  or 
Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Current  EPCRA  section  313  reporting 
requirements  apply  to  facilities 
classified  in  the  manufacturing  sector 
(Standard  Industrial  Classification  codes 
20-39)  that  have  10  or  more  full-time 
employees,  and  that  manufacture, 
process,  or  otherwise  use  one  or  more 
listed  section  313  chemicals  above 
certain  threshold  amounts.  EPA  has 
been  in  the  process  of  evaluating 
indtistry  groups  for  potential  addition 
under  EPCRA  section  313.  EPA  recently 
issued  a  proposed  rule  to  add  seven 
industry  groups  to  the  list  of  industries 
subject  to  EPCRA  section  313  reporting 
requirements  (61  FR  33588,  Jime  27, 
1996)  (FRL-5379-3).  At  61  FR  43207, 
August  21, 1996  (FRL-5393-4).  EPA 
issued  a  Notice  extending  the  comment 
period  for  certain  additional  doctunents 
to  September  4, 1996.  This  Notice 
further  extends  the  comment  period  for 
the  proposal  and  the  additional 
docimients  to  September  25. 1996. 

EPA  believes  that  by  extending  the 
comment  period  by  30  days  it  can 
adequately  satisfy  the  needs  of  those 


who  strongly  feel  that  they  need 
additional  time  to  prepare  their 
comments  on  the  proposed  rule  as  well 
as  those  who  feel  equally  strongiv  that 
the  public's  right  to  know  about  toxic 
chemical  releases  and  other  waste 
information  from  these  additional 
industry  groups  should  not  be  delayed 
another  year  Expanding  the  amount  of 
information  available  to  the  .American 
public  about  the  environment  in  their 
community  is  a  priority  for  EPA.  The 
Agency  remains  committed  to  receiving 
and  reviewing  public  comments  and 
moving  expeditiously  to  finalize  this 
important  rulemaking. 

II.  Rulemaking  Record 

A  record  has  been  established  for  this 
rulemaking  under  docket  number 
■OPPTS-400104D"  (including      ' 
comments  and  data  submitted 
electronically  as  descnbed  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center  (NCIC).  located  at  EPA 
Headquarters.  Rm.  E-B607.  401  M  St., 
SW.,  Washington,  DC  20460. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as    confidential.  '  "CBI,"  or 
other  appropriate  designation. 
Comments  not  claimed  as  confidential 
at  the  time  of  submission  will  be  placed 
in  the  public  file  Any  comments 
marked  as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  person  submitting 
comments  claimed  to  be  confidential 
must  prepare  a  nonconfidential  public 
version  of  the  comments  in  triplicate 
that  EPA  can  put  in  the  public  file. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  described  above  will  be  kept  in 
paper  form.  Accordingly.  EPA  will 
transfer  ail  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 
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List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection, 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements,  Toxic 
chemicals. 

Dated:  August  23, 1996. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  96-22012  Filed  8-23-96;  4:46  pm] 

BILUNQ  CODE  6860-60-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No  FEMA-7i90] 

Proposed  Flood  Eiewatjon 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
commimities  listed  below.  Thvbase 
flood  elevations  are  the  basis  for  the 
Ooodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
{90}  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOB  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  S.W., 
Washington.  DC  20472.  f202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  Usted  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44   • 
CFR  Part  10,  Environmental 
Consideration.  No  envirormiental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director, 
Mitigation  Eiirectorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 


requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104"! 
and  are  required  to  establish  and 
maintain  commimity  eUgibiUty  iii  the 
National  Flood  Insurance  Pro^^m.  As  a 
result,  a  regulatory  flexibility  analysis 
has  not  been  prepared. 

R^eulatory  Qassification 

1  iiis  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  57— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367 

3  CFR,  1Q7Q  Cnrnp.,  p.  376. 

§67.4    lA.nenaed] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

Crty/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground. 

'Elevation  in  feet  (NGVD) 

Existing 

Modified 

Florida 

Okaloosa  County 
(UnincorporatQl 

Gutf  of  Mexico 

Approximately  800  feet  south  of  intersec- 
tion of  Amt)erjack  Drive  and  Santa 
Ros*  Boulevard. 

Approximately  1,000  feet  southwest  of 
intersection  of  Interstate  Route  98  and 
Calhoun  Avenue. 

Approximately  600  feet  south  of  intersec- 
tion of  Amtterjack  Drive  and  Santa 
Rosa  Boulevard. 

*6 
•9 

None 

*10 

•1?: 
•10 
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State 


City/towrVcounty 


Source  of  fkxxjing 


Locatior 


«Depth  in  feet  above 

ground 

'Elevation  ;n  feet  ifsiGvL 


Existing 


Modified 


Maps  avaiiatxe  *of  .nsoection  at  the  Okaloosa  County  Planning  and  Inspection  Department,  1 804  Lewis  Turner  Boulevard   Suite  200   Fori 
Wa/ton  3eacr   =^'onda 

Send  comments  lo  Mr   :,enr,s  D.  Nicholson,  Chairman  of  the  Okaloosa  County  Commission    '804  tewis  "^umer  Boulevard   Suite  "Or   Fort 
Walton  Beacn   -  ofoa  32547. 


Georgia 


Colquitt  County 

J'^incorDorated 


Okapilco  Creek 


OW    Berlin    Road    (approximately    32.5 

miies  atxive  mouth). 


None 
•280 


•231 
•281 


Maps  avaiiacwe  'or  ,nspe<:t:or  at  the  Colquitt  County  Commissioner's  Office,  1220  Soutr  Mam  Mouitne  Georg.a 

Send  comments  to  Mr.  Franklin  Sutton,  Chairman  of  the  Cokjurtt  County  Board  of  Comm.issioners  p  O  Box  5^7,  Mouitne.  Georgia  31776. 


Georgia 


Moultrie  (City) 
Colquitt  County. 


Okapikx)  Creek 

Channel  F 

Octikxkonee  River 


Approxlmate^  42  2  mnes  atxjve  mouth  ... 

Just  JDStream  of  NE  9th  Street   

Approximater,    '32   'eet   downstream  of 

NE  7th  Stree- 
Approximately    0  65    mile    upstream    of 

Meigs  Road  bndge 
Approximately    1 .06    miles    jpstream    of 

Meigs  Road  bndge 
Ctwnnel  D  Corporate  limits  (aporoximateiy  0  '5  miie 

upstream     of     trie     confluence     with 

Ochkx^onee  Rivef; 
Approximately  0,26  mile  upstream  of  the  None 

confluence  with  Ochlockonee  River.         I 
Maps  avajiatte  *or  nsoectior  at  tne  Crty  of  Moultrie  Engineering  Department,  1108  1st  Street.  N  E  .  Mouitne  Georgia 
Send  comments  to  "r«  Honorable  William  Mcintosh.  Mayor  of  the  City  of  Moultrie.  P.O.  Box  250.  Mouitne,  Georgia  31776. 


Approximately  37.81  miles  atove  mouth 


•263 


•261 


•278 
•272 
•272 

•280 
•273 
•273 

•249 

None 

None 

•250 

None 

•249 

•249 


INinots 


Highland  Pari( 
(City)  Lake  Coun- 
ty- 


Lake  Mk^higan 

Skokie  River 

Middle  Fork  North  Branch 
Chkxito  River 


Entire  stvjreline  within  \he  community 


At   the    county    boundary    luaxe    Gook 

Road). 

At  OW  Elm  Road  

Approximately    1.100   feet   upstream   of 

Half  Day  Road 
At  Lake  Cook  Road  county  Docndary)  .... 


•584 

•632 

•651 
•558 

•650 


Maps  available  'or  insp^tion  at  the  Municipal  Building,  1707  St  John  Avenue.  Higniarxj  ^arx   iiimois 

Send  comments  to  T  .ne  nonofabte  Daniel  Pierce,  Mayor  of  the  City  of  Highland  Park,  1 707  St.  John  Avenue,  Highland  Pari<,  Illinois  60035. 


•585 

•633 
•650 

*sse 

•651 


inirxMS 


Huntley  (Village) 
Kane  arxj 
McHenry  Coun- 
ties. 


South  Branch  Kishwaukee 
River. 


Kishwaukee  Creek 


Approximately  220   'eet   downstream  of 
State  Route  47 

At  South  Union  Road  

At  State  Route  47 

Maps  available  'or  rspection  at  the  Huntley  Village  Hall,  1 1704  Coral  Street,  Huntley,  Illinois. 

Send  ccmnents  :o  M'  James  Dhamer,  President  of  the  Village  of  Huntley.  11704  Coral  Street,  Huntley,  Illinois  60142. 


At  downstream  corporate  iimi; 


None 


•872 

None 

None 


•867 


•873 

•856 
•859 


IWriots 


McHenry  County 
(Unincorporated 
Areas). 


Kishwaukee  Creek 


At     confluence     with     South     Branch 
Kishwaukee  River. 

Approximate  V  3.265  'eet  (0.62  mile)  up- 
stream of  Huntley/Ackman  Road. 
At  Seeman  Road 


South  Branch  Kishwaukee 
River. 

At  State  Route  47 
Maps  available  'o'  nsoection  at  the  McHenry  County  Government  Center,  2200  North  Sem.nar,  Road,  Woodstock.  Illinois 
Send  comments  to  Ms.  Dianne  Klemm,  Chairman  of  the  McHenry  County  Board.  2200  North  Seminary  Road  Aoodstock.  Illinois  60098 


None 


None 
None 

None 


•846 

•891 
•845 
•874 


Kentucky 


Elkhom  City  (City) 
Pike  County. 


Elkhom  Creek 


At  the  confluence  with  Russell  Fork 


•785 


•786 
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State 

City /town 

county 

Source  of  fkxxSng 

Location 

f  Depth  in  feet  atx)ve 

ground. 

•Elevation  in  feet  (NGVD) 

Existing 

Modified 

Approximatety  700  feet  upstream  of  Hig- 
gins  Road. 

None 

•800 

Maps  avai;aDie  '-y 


istxjctor  a-  •'le  E'Miom  City  Hall,  Patty  Lovelace  Boulevard.  Elkhom  City,  Kentucky. 

^-^  -onorabie  '-an^  Ea  .-    Mayor  of  ttie  City  of  Elkhom  City,  P.O.  Box  681,  Elkhom  City,  Kentucky  41522. 


Kentucky 


Falmouth  (City) 
^e^ietor  County, 


Licking  River 


South  Foi1(  Licking  River 


MaDs  a«auaDie 


At  confluence  of  South  Fork  Lk:king 
River/downstream  corporate  limits. 

Approxinrately  100  feet  upstream  of  up- 
stream corporate  limits. 

At  confluence  with  Ucking  River  

At  the  upstream  corporate  limits  approxi- 
mately 0.5  mile  from  U.S.  Route  27. 

isL^c:  ()'■  a-  '"le  Falmouth  City  Hall.  212  Mai"  Street,  Falnxxjth,  Kentucky. 

'"^e  Mono-aDe  Max  GoWberg,  Mayor  of  tfie  City  of  Falmouth,  212  Main  Street,  Falmouth,  Kentucky  41040. 


None 

None 

None 
None 


•555 

•555 

•555 
•558 


Kentucky 


Irvine  (City)  Estill 
County. 


Kentucky  River 


Chaf^ne-'a "  B'qnch 


Approximately  0.46  mile  downstream  of 

State  Route  52. 
Approximately   1.59  miles  upstream  of 

State  Route  52. 

it  confluence  with  Kentucky  River 

Ajx>':«Tiately    0.29    mile    upstream    of 


None 

None 

None 
htone 


•628 

•629 

•629 
•652 


Maps  a.aiiat)ie  to'  'nspe-ctio^  a'  "-'e  Irvine  City  Hall.  142  Broaoway,  I'Vine,  ^entuCK,. 

Serv.:  comments  to  The  -lonoaDie  /V.  T,  Williams.  Mayor  of  the  City  of  Irvine.  142  Broadway,  Irvine,  Kentucky  40336. 


Kentucky 


Uberty  (City)  Casey 
County. 


Convenient  TriDutary 


Highway  49  Tributary 


Campbells  Lane  -  nDuia'-) 


Green  River Approximately  425  feet  downstream  of 

confluence  of  Highway  49  Tributary. 
Approximately  0.77  mile  upstream  of  ttie 
confluence  of  Convenient  Tritxrtary. 

At  the  corloence  to  Green  River 

ADproxirraie^-     ■  -iO    feet     upstream    of 

AcxJd^v.'-  ^'Oge  Road. 
■^DC'-cx  -T-iare  ,    45c  feet  downstream  of 

MiOC!ieDa'3,Road. 
Apo'oxmately    1,780    feet    upstream    of 

MicKiieDu'g  Road. 
~»cxox  rnatev    300   feet   downstream  of 

v«dieDj'c  ":-;v: 
Approxi.Tiateiy    -.TG    lets;    upstream    of 

MkJdIeburg  Road. 

t>e'ty  City  HaJI,  Courthouse  Square.  Liberty.  Kentucky. 


None 

None 

None 
None 

None 

None 

None 

None 


•794 

•808 

•806 
•846 

•794 

•821 

•794 

•804 


Maps  available  for  inspection  at  t>^e 

Send  comments  to  The  Honorat>ie  Humphrey  Elliott.  Mayor  of  the  City  of  Liberty,  Liberty  City  Hall,  P.O.  Box  127,  Liberty,  Kentucky  42539. 


Kentuckv  

Pike  County  (Unin- 
corporated 

Areas). 

Johns  Creek  

Long  Fork 

Approximately  100  feet  downstream  of 
State  Route  3227. 

■-:x:>'c»  -ca:*-'.  50  feet  upstream  of  Stink- 

^x>'ct,rr\a[e{,  50w  teet  upstream  of  the 

-c-r^tijence  with  Shelby  Creek. 
'Dpr:»  "Tatety  0.3  mile  upstream  of  con- 

'  je-xp  :•  Sugarcamp  Branch. 
A^xixcs --a-e'v   750  feet  downstream  of 

-QQics  '-oad. 
ioD'cx  mately  250  feet  upstream  of  the 

co-^fjence  of  Uooer  Pigeon  Branch. 

A!  tie  co'-t'ue-K:-  a-"-  Elkhom  Creek 

'Hx^'cx^r^^ate'v  eo:  -eet  upstream  of  the 

corf:ae')ce  '*<■•''  E>"iom  Creek. 

None 

None 

None 

None 

None 

None 

•1063 
•1063 

•715 

•839 
•834 

Elkhom  Creek 

•959 
•792 

Ashca-nr  Branc^  

•1233 

•1062 
•1062 

Maps  available  'o^  msDertton  at  the  ^ike  County  Courthouse.  Judge  Exec>.i>v6  s  C-**tce    ;2-  Mam  Street,  Pikeville,  Kentucky. 
Send  comments  to  The  Honaatiie  Donna  Damron,  Pike  County  Judge* Executive,  32A  .v.ajri  Sueet,  Pikeville.  Kentucky  41501. 


\ « 

Pikeville  (City)  Pike      Cikeviiie  ^ood 

County. 


Kentucky  .., 


Approx  r^ate'v  800  feet  upstream  of  tJie 
rc^'ae-^cfe  with  Levisa  Fork. 
I  Apprcxmately    1.750   feet  upstream  of 
1     Bairc  Avenue. 


•671 
•671 


•670 
•685 
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Stat6 


City/town/county 


Source  of  floodkig 


Location 


«Depth  in  feet  above 

ground. 

•Elevation  m  feet  (NGVD) 


Existing 


Modified 


Maps  avaiiaD<e  for  inspection  at  the  BuHding  Inspector's  Office,  260  Hambtey  Boulevard,  oikeville.  Kentucky. 

Send  comments  to  The  Horx)rabte  Steven  D.  Combs.  Mayor  of  the  City  of  Pikeville,  P.O.  Box  1228,  Pikeville,  Kentucky  41502. 


Michigan 


Baraga  (Village) 
Baraga  County. 


Voss  Drain 

ftorth  Drain  ...... 

Diversion  Drain 


Center  Drain 

Tritxjtaiy  to  Voss  Drain 
Keweenaw  Bay 


Approxinateiy   70  'eel  downstream  U.S. 

41. 
At  upstrean  corporate  limit     

Approximately  525  feet  downstream  U.S. 

At  upstream  corporate  limits    

Approximately    ?5C    feet    downstream   of 

U  S    4- 
Approximately    '  40C'    fee!    upstream    of 

McGilla.n  Street 
Appro ximatetv  "50  feet  downstream  U.S. 

At  upstream  corporate  :imits  

At  confluence  with  voss  Drain  

Approximately    \800    feet    upstream   of 

confluence  with  Voss  Dram. 
Entire  shoreline  within  he  community  


None 

f^lone 
None 

None 
None 

None 

Norw 

None 
None 
None 

None 


•604 

•715 

•604 

•8-6 
•604 

•'53 

■604 

•787 
•664 

•745 


Maps  avaiiatxe  *or  inspection  at  the  Baraga  Village  Hall.  440  North  Superior  Avenue  Baraga,  Michigan. 

Send  comnents  to  Mr.  William  S.  Yost.  Baraga  Village  Manager.  P.O.  Box  290    uc  North  Superior  Avenue,  Baraga.  Michigan  49908-0290. 


Mchigan 


Escanatia  (City) 

Delta  County. 


Little  Bay  De  Noc 

Green  Bay  

Portage  Creek 


Willow  Creek 


Entire  shoreline  within  community 


Entire  sncreime  within  community    

Approximately  2.785  feet  downstream  of 

confluence  wrt^  Willow  Creek. 
Approximately    75    feet    downstream    of 

confluence  with  Willow  Creek 
Approximately  3,300  feet  downstream  of 

8th  Avenue. 
Approximately  100  teet  upstream  of  New 

Danforth  Road 


None 

•584 
None 

None 

None 

None 


Maps  available  tor  r  soection  at  the  City  of  Escanatja  Protective  Department.  41Q  tudington  Street,  Escanatja,  Michigan 

Send  comments  to  Ms   ^osaimd  Allis.  Escanaba  City  Manager.  P.O.  Box  948.  410  Ludmgton  Street,  Escanaba,  Michigan  49829. 


Michigan 


Ford  River  (Town- 
ship) Delta  Courv 

ty. 


Green  Bay 
Ford  River . 


Entire  shoreline  within  community 


Approximately    1.000   feet   upstream    of 

State  Route  35. 
At  10.75  Road 


Maps  available  for  inspection  at  the  Ford  River  Township  Bialding.  3845  K  Road.  Bark  River  Mk;higan. 

Send  comments  to  Mr.  Tom  King.  Ford  River  Township  Supervisor.  3708  K  Road.  Bark  River,  Michigan  49807. 


•584 

•584 
None 


Mchigan 


Garden  (Village) 
Delta  Co«ity. 


Entire  srvjreime  withm  community 


Big  Bay  De  Noc/Garden 
Bay. 

Maps  available  'or  nsoectior  at  the  Garden  Village  Hall.  Garden  Avenue.  Garden,  Michigar 

Send  comments  to  Mr.  Stephen  Minor.  Garden  Village  President,  P.O.  Box  167,  Garden,  Michigan  49835. 


None 


Michigan 


Big  Bay  De  Noc 


Entire  shoreline  within  community 


Nahma  (Township) 
Delta  County. 

Maps  available  *or  r  spection  at  the  Township  Supervisor's  Home  Office.  9484  EE.25  Roaa,  ,-^apid  River,  Michigan. 

Send  comments  'o  Mr.  Warren  Gfoleau,  Nahma  Tovmship  Supervisor,  9484  EE.25  Road.  Rapid  River,  Michigan  49878. 

Michigan 


None 


WeHs  (Township) 
Delta  County. 


Littie  Bay  De  Noc  ... 
Portage  Creek 


WiHow  Creek  .... 

Escanaba  River 


Entire  shorelfne  within  cxjmmunitv 


Approximately  /5  fee!  downstream  of 
confluence  with  Willow  Creek  {down- 
stream 'Corporate  limits) 

At  conflue.nce  /*gh  Willow  Creek 

At  confluence  with  Portage  Creek 

Apprcximateiy  700  fee!  upstream  of  con- 
fluence with  Portage  Creek. 

Fror    .onfiuence  with  L.rttle  Bav  Ce  Noc 


None 
None 


None 
None 
None 

None 


♦585 

■586 

'589 

•595 
•596 
•627 


•585 

•585 
•585 


•585 


•585 


•585 
•595 


•595 
•595 
•596 

•585 
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State 

City /to  wa  county 

Sou'ce  : 

'iCKXii'-ig 

Location 

•Depth  in  feet  above 

ground 

'Elevation  in  feet  (NGVO) 

Existing 

Modified 

Approximately  500  feet  upstream  of  U.S. 

None 

*58F, 

Maps  avaiiaDie  'or  'nsoec'cor-  at  tie  Aelis  *2wisnii;  Bu'iaiog,  6436  .Nort^'  t«a'^i  "oac   v\«tis,  Micnigan. 
Send  comments  to  Mr  Bii:  fariev,  Aeils  Townsnic  S^cefvisof,  P.O.  Box  '86   Aeiis,  Miciigan  49894. 


Minnesota  

Sibley  County  (Un- 
incorDorated 

Areas  i 

Minnesota  ^'rvs'  

1  Ayprjx'—iatefv  0.6  mile  downstream  of 

.r-'  jr'x>  of  Rush  River. 

•742 

•741 

At   uDst'ear-    stot         Minnesota   State 

•748 

•747 

^ouie  93. 

Maps  available  for  inspection  at  the  Siblev  Cou^tv  '~';an'-.i'v;  aw:  ^  :> 
Sena  comments  to  Mr.  Gene  Sotmonson,  Sibtey  Gounr)  AuaitQ'.  P, 


'^g  Office,  400  Court  Avenue,  Gaykxd,  Minnesota. 
.  Box  1 71 .  Gaykxd.  Minr>esota  55334. 


New  Yor1<  Brookhaven  fTowni      SeatL)c>  Creek 

Su«ol*<  Gounrv 


Approximately  0.7  mile  south  of  Long  Is- 
land Railroad  crossing  along  Seatuck 

Creek 


•9 


Maps  available  for  nspection  at  ihe  Broo*<nave'~  "owr  Hal!  3233  Route  112,  Medford,  New  York. 

Serx3  comments  to  Mr  ^eux  j  Gr'jcci,  ^'  ,  DrooKnaven  *ow'-  Supervisor,  3233  Route  112,  Medford,  New  York  11763. 


Maps  avaiiacite  ^of 
Senc  comments  'c 


inspection  at  the  Eimira  City  "ai:    Enqmeen'x:  Depar^^nt,  317  East  Church  Street.  Elmira,  New  York. 

M'   Samue'  P    ■'aci,  Jr.,  Elmira  C'T'v  Manage-    3' ^  Eas'  C^jrc-.r-  Stree-    r.^m-a    ^e*  *ork  14901-2792. 


•10 


New  York  

Elmira  (City) 
Chemung  County. 

Newtown  Creek     

...    Acic>rnx ir-iate'.    '00  feet  dOwnstream  of 

•850 
•863 
•850 

•849 

Interior  Po'TCJinc  A-ea 

1       Eas"  A  a'e'  Sjfeet 
Aocxo'-wte'v  680  feet  upstream  of  con- 

tijenc*  *fnh  Dtven  Creek. 
A;:K>ro)Cirnately  50  feel  south  of  ttie  inter- 
sectio'-    0'   J'.xJsofv  Street   and    East 

•861 
•849 

A  ate'  St'ee' 

Apcxoxir-iate'v  ■^:>C  feet  north  of  ft»  inter- 
sectio'      )'    -a-ie'    Street    arxl    East 

•853 

•849 

McCann  s  T  riDuiary  

...  i  A;  'ts  'onfijence  wtf  1.  »ef  ._>eek  

ADprcximates    22b   tee'    jpsfeam  of  its 
r-onfiijence  witti  Drven  CreeK. 

•863 
•863 

•861 
•861 

New  York 


Rivertiead  (Town) 

SiJ^oik  County. 


Atlantk:  Ocean 


Approximately  400  feet  east  of  the  inter- 
section of  "I'lin-  TenBce  and  Taft 
Place 


•10 


Maps  available  tof 

Senc  comments  tc 

New  »ork  


'Hspection  at  the  Rivemeac 'owr- Hai:  20C -owe- -venue   -  ve''*xjrtC  '-ipw  York. 

Mr    James  StarKs   R'verheac 'own  Super/isor   ,?00-iowe-   -.e-'jc-    -''verhead,  New  York  11901. 


SeatucK  C'eek 


North  of  Main  Street 


None 


•9 


Southampton  'Vs. 
lege;  Suffolk 
County. 

Macs  available  for  inspection  at  the  Southampton  Village  Hall,  23  Main  Street,  SouH^mpton,  New  York. 

5enc  com'-ie'^ts  tc  Tr>e  hohorat>ie  Douaias  Murftia,  Mayor  of  the  .iiiage  of  Souttiampton,  23  Main  Street,  Southampton,  New  York  11968- 

4899 


New  York 


Weedsport  (Village) 

Cayuga  County. 


Cokl  Spring  Brook Approximately  500  feet  upstream  of  Oak- 

j      anc  Street 

i  .Approximately   70   feel   downstream  of 

I      CONRAIL 


•395 
•393 


•394 
•392 


Maps  available  for  inspection  at  the  Weedsport  Village  Office,  8892  South  S-p-'   a  ee-Jsoort,  New  York. 

he  Honorable  phu  -    Kloc  Mayor  of  the  Villaoe  o'  Weeasc«  -   ■yf-^T  South  Street,  P.O.  Box  190,  Weedsport,  New  York 


bene  compnents  to 
'  3  ■  66 


North  Carolina 


Bethania  (Town) 
Forsyth  County. 


Muddy  Creek 


Approximately  25  feet  upstream  of  the 
State  Road  67  (ReynoWa  Road)  bodge. 

Approximately  1,300  feel  downstream  of 
Bethania-Tobaccoville  Road. 


•779 
•792 


•777 
•793 
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btate 


City/town/county 


Source  of  fkxxling 


Location 


•  Depth  IP  feet  atXDve 

ground 

•Elevation  m  feet  (NGVD! 


Existing 


Modified 


Maps  avsiiawe  'or  ^so^  tier  r  »>»  Bethania  Town  Office,  5711  Enfield  Road,  Bethania,  Nortti  Carolina 

Bene  :ornp^er\s  to  The  Honorable  Ellie  Collins,  Mayor  of  the  Town  of  Bethania.  P.O.  Box  259,  Bettiama,  Nortn  Carolina  2^101. 


Nor-! 


ya.foiina 


Forsytti  County 

(Unincorporateri 
Areas 


Abbotts  Creek 

Bear  Creek „ 

Belews  Creek 

BiH  Branch » , 

Blanket  Bottom  Creek  .... 

Cuddytxjm  Branch 

FkJdters  Creek 

Grassy  Creek  _ 

James  Branch  

Johnson  Creek 

Johnson  Creek  Tributary 

Kemers  Mill  Creek 

Fivemile  Brarv^h 

Leak  Creek 

Little  Creek _ 

Mill  Creek  

Mill  Creek  Nto.  3  

Muddy  Creek „ 

Oil  Mill  Branch 

Reynokls  Creek 


Approximately   0.5   mile   downstream   of 
Hiqr;  Point  Road  (State  Route  '003). 

Approximately  1,1 5C  eet  upstream  of  US 
MO. 

At  confluence  with  Muddv  Creek  

Approximately    280    'eet    upstream    of 
Bethania  Road. 

At  US  158 

At  COflHuence  of  Dean  Creek  

Approximately  30C  *eet  upstream  of  Hid- 
der  V  alley  School  Hoad 

A'  confluence  with  Muddy  Creek     

A[X)foxir-',a!ei>  '20  'eet  downstream  of 
Spicewood  Drive 

Appro iimatelv  500  'eet  upstream  ot  con- 
fluence with  the  'adkin  River. 

At  Stye rs  ^erry  Road    

At  confluence  with  Atxxitts  Creek 

Apprcximateiv  850  feet  upstream  of  con- 
fluence witn  ACibotts  Jreek. 

At  confluence  witr  South  Pork  Muddy 
Creek. 

Approximately  50  fee;  downstream  o' 
Lake  Valley  Road 

Approximatelv  500  'eet  upstream  of 
Ziglar  Roac 

Approximately  0  8  miie  upstream  of  Pertn 
Road. 

At  confluence  with  Muddy  Creek  

Approximately  i,40G  'eet  upstream  of 
corftjence  with  Muddy  Creek 

Atco^*iuence  witn  vadkin  River  

Approximatelv  ",80C  eet  upstream  of 
TangleProok  Traii 

At  confluence  with  Johnson  Creek „ 

Approximately  0,6  mile  upstream  of 

TangieprooK  Trail 

Approximately  670  feet  upstream  of  con- 
fluence with  Harmon  Mill  Creek. 

At  Hopkins  Road  

At  confluence  with  Mill  Creek 

Approximately  40C  feet  upstream  of  con- 
fluerxse  with  Mill  Creek 

At  confluence    with    Soutn    ^^on?    Muddv 

Approximately  i,80C  eet  upstream  of 
confluence  -with  South  -orv  Muddv 
Creek. 

Approximately  '  ,800  teet  downstream  of 
Jonestown  Road 

Approximately  aqg  fee'  downstream  of 
Jonestown  Road 

Approximately  525  teet  downstream  of 
OW  Rural  Hall  Roac 

At  downstream  side  of  Davis  Road 

At  confluence  with  Muddy  Greek  

At  High  Cliffs  Road 

Approximately  50  feet  upstream  of  Coo- 
per Road. 

Approximately  "  500  feet  downstream  of 
Bethania-Tot)accov!iie  Roac 

At  confluence  with  MudcN  CreeK  

Approximately  900  feet  upstream  of  con- 
fluence with  Mijdcv  '>ee" 

At  confluence  with  ^omahawK  CreeK 

Approximately  1."  ^lies  upstream  of 
Styers-Ferry  Road 


•802 

•878 

•780 

•780 

None 

•768 

None 

•757 
•758 

None 

None 
•803 
•806 

•747 

None 

'819 

•964 

•748 
•748 


•807 


•879 

•778 
•779 

•752 
•767 
•806 

•759 
•759 

•684 

•782 
•807 
•807 

•749 


•818 

•963 

•745 
•747 


None 
None 

•707 
•707 

•693 
•706 

•707 
•707 

•833 

'829 

•873 

•841 

•844 
■S44 

•716 

•718 

•717 

•718 

•706 

•707 

•709 

•710 

•821 

•824 

•869 
•789 
•791 
•694 

•870 
•792 
•792 
•693 

•792 

•793 

•754 
•754 

•753 
•753 

•732 

None 

•731 
•782 
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- 

*Depth  in  feet  atxjve 

ground. 

•Elevation  in  feet  (NGVD) 

State 

CityAow".  county 

Source  ;:■  'loc^dric 

Locatkxi 

Existing 

Modified 

• 

Salem  Creek  . — .»«>.., 

Sawmill  Branch 

Snas  C'ee*     

At  confluence  witti  Muddy  Creek  

•694 
•711 

•782 

•785 

•710 
•722 
•729 

*695 

AoorcxTatety  1,85Ci  feet  downstream  of 
,\A'-  Road. 

At  confluence  with  South  Fork  Muddy 
Creek. 

Approximately  800  feet  upstream  of  con- 
fluence with  South  Fork  Mtirtrty  Creek. 

A:  cc'-uence  witf  Mjody  Creek 

•712 
•783 
•786 

*7oa 

Soakaj  C-eeK 

AppfGXiiTiatety  0.5  mite  upstream  of  1-40 

At  confluence  with  South  Fork  Muddy 
Creek 

Apprcxi--iate  y    1^00    feet    above    corv 
ue-TCe  A  t'-  South  Fork  Muddy  Creek. 

Apcrci-^'e'.    100  feet  downstream  of 
,o.j'~r>  r.-.-idary. 

ADcvct  "-laie  V   700  feet  downstream  of 
Siec^c'"  Me'-onal  Drive. 

A;  cxjr.fiuertce   .vith   South   Fork  Muddy 
Creek. 

Approximately    1.2    miles    upstream   of 
State  Road  1003. 

At  confluence  with  Tomahawk  Creek 

Approximately  70  feet  upstream  of  con- 
fluence with  Tomahawk  Creek. 

At  confluence  with  Muddy  Creek  

•723 
•728 

• 

South  ForK  Mjocr.  v^reeK 
Swaim  Creek 

•729 

•691 

•818 

•817 

•866 

•772 
•772 

•732 
•788 

•759 

•767 

None 

•728 
•690 
•819 
•818 

• 

Tomahavw'W  Brg'x-h  

Tomahawk  Creek 

•867 

•770 
•771 

•729 

' 

Vemc"  s'a-xih  

Yadkin  River 

i  dcj'c  < -natety     75     feet     upstream    of 
.RiX)innood  Road. 

At  confluence  with   South   Fork  Muddy 
Creel' 

ADprcx™.a'e*     190    feet    upstream    of 
■    x-.eaoow  Lane. 

ADt>rc> -nately  1,300  feet  downstream  of 
001^  Z'a— 

-DC'-cx  -naTe  V  500  feet  upstream  of  Inter- 
state Route  40. 

•787 
•761 
•766 
•700 

None 

•710 

Maps  avaiiaoie  ;o' 
Send  cx>mments  to 


inspect'O^  : 
Mr  G'aha^ 


-ervier 


^our.ty  Piannif-ig  Boarc  Otltce,  TOl  North  Main  Street,  Winston-Salem,  North  Carolina. 
Forsyth  County  Manager,  Hall  of  Justkje,  Room  700,  WinstorvSalem,  North  Carolina  27101. 


North  Carolina 


Kemersville  (Town) 
Forsyth  County. 


Kemers  Mill  Creek 


At  Hopkins  Road 


•873 
•887 


ADDfctrriateN    50C  *eet  downstream  of 

Maps  avaiiaDie  'c  csoection  at  t^e  xe^oersville  Town  Hall,  Planning  DepaT~>e"t,  134  East  Mountain  Street,  Kemersville,  North  Carolina. 
Send  comments  to  The  Honorable  Thomas  W.  Prince,  Mayor  of  tfie  Town  ot  Kemersville,  P.O.  Box  728,  Kemersville,  North  Carolina  27285. 


•876 
•886 


NorT*"  CarOiiC.a 


Winston-Sae^ 

(City). 
Forsyth  County 


be^ 


t^f'c^'ip'  ,^ ah 6 


■nch 


Brushy  Fork  Creek  ., 

BuP'^a  vst.g  B''3'>ch 


Burke  Creek 


Cloverlea''  Brarx-> 
Dunagun  Branch  . 


At  confluence  with  Salem  Creek 


of 


Approximately    1,920   feet   upstream 
confluence  with  Salem  Creek. 

At  confluence  with  Mill  Creek 

ADD'TiTirrGteN'  620  feet  upstream  of  corv 
'  j^-'x  e  •>  t*"  Mill  Creek. 

A     o'^je-xe  with  Salem  Creek 

A;  ^e. coas  ^ark  Road 

At  confluence  with  Silas  Creek  

Approximately    430    feet    upstream    of 
Shaffner  Park  Bridge. 

Approximately  450  feet  upstream  of  con- 
fluence with  Salem  Creek. 

At  Limit  of  Detailed  Study  (Silas  Creek 
Parkway). 

At  confluence  with  Salem  Creek  

Approximately    30    feet   downstream   of 
Hobson  Street. 

At  confluence  with  Kerners  Mill  Creek 

Approximately    1,76C'   feet   upstream   of 
confluence  with  Kemers  Mill  Creek. 

Fiddlers  CreekAt  confluence  with  South 
Fork  Muddy  Creek. 


•747 


•772 

•769 

•772 

•771 

•756 
•759 

•760 
•760 

•771 
•771 
•803 

•768 

•770 

^•801 

•802 

•723 

•724 

•787 

•785 

•759 
•761 

•760 
•760 

•798 
•799 

•800 
•800 

•749 
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State 


Crty/town/county 


Source  of  flooding 


Fiddlers  Creek 
Tributary  


Grassy  Creek  

Kemers  Mill  Creek . 

Leak  Fork  Creek .... 


Litde  Creek 


Lowery  Mill 
Creek 


Fivemile  Branch 


Mithaven  Creek 


MiK  Creek 


Mill  Creek 
Tritxitary  .. 


Monarcas  Creek 


Muddy  Creek 


Muddy  Creek 
Tributary  


Peters  Creek 


Petree  Creek 


Reynokla  

ComcTKHis  Bypass 


Robbindale 
Brarx:h  


St.  Delight  Branch 

Salem  Creek „ 

Silas  Creek 


Stadium  Branch 

Terry  Road  Branch 


Lcx^ation 


Approximately  260  'eet  upstreari  d<  Oak 
Grove  Roaa 

At  confluence  *vith  FK3(jlers  Creek   

Approximateiv  ''lO  (eet  upstream  of  con- 
fluence with  pKMIers  >eeK 

At  confluerice  win  Mi!    ;reek   

Just  downstream  ot  NC  66   

At  confluence  with  Salem  Creek  

Approximateiv  850  teet  jpstream  of  corv 
nuence  with  Harmon  Mill  Creet- 

At  confluerice  with  Mii!  Creek   

ApfKOxin-ate'v  dOG  feet  jpstream  of  Pat- 

te^so'"'  Avenue 
Appro  ximateiy   '800  'eel  downstream  of 

Jonestowr  Road 
At  Limit  of  Detailed  Stuoy  (approximately 
200    feet    downstream    of    Westview 
Drive  J 

At  confluence  with  Salem  Creek  

AppfoximateN  '  '50  feet  upstream  of  Old 

G'eensDorc  Roac 
Approx^rnatei'y  400  fee!  upstream  o'  corv 

fluence  with  Mill  Creek 
Appr-ximateiv  825  feet  jpstream  o'  oon- 
ftuence  with  Mill  Creek 

At  confluence  with  MudOv  Creek  

Approximately  30C  feet  jpstream  of  corv 
fluence  wrth  MuOdy  3reek 

At  c^  influence  with  Muddy  Creek    

Appr-jximateiy     "50     *eet     upstream    of 
P*->eit>s  Dnve 

At  confluence  wit*^  Mili  Creek    

Approximately  900  feet  upstream  of  corv 

fluerKe  with  Mill  Creek 
Approximately    1,800    feet    upstream   of 

confuence  with  Mill  Creek 
Appfo«)ma!eiy  lOO  'eet  upstream:  of  Linn 

Staiior  Poad 
App'ox. mater.    .;:  ~    -^iie    downstream-    of 

US  421. 
Approximately    26C     'ee*    upstream    of 
Reynokla  Road 

At  confluence  with  Muoa>  Creek  

Approximately    1,520    'eet   upstream   of 
confluence  with  Muddv  Creek. 

At  confluence  with  Salem  Creek  

Approximately  250  'ee*  upstream  of  Link 
Road. 

At  confluence  with  Min  Creek 

Approximately   60    *ee!    downstream   of 
Petree  Road 

Atconfluerx^  with  Mi  C^eec      

Approximately    200     eet    uostream    of 
Reynokla  Road 

At  confluerKe  with  "odiers  Creek     

Approximately  200  feet  upstream  of  con- 
fluence with  Fkkflers  Creek 

At  confluence  with  Kemers  Mill  Creek 

Approximately  290  feet  upstream  of  Fire 
Road. 

At  Clerrvnonsville  Roaa 

At  confluence  with  Kerners  Mill  Creek 

At  confluence  with  Muddv  Creek  

Approximate i,       -lOC    -ee'    upstream   of 
Okltown  Glut  ^033 

At  confluence  wt^^  Saiem  Creek  

At  Diggs  Bouleva'c     

At  confluence  with  Saiem  Lake    

Approximately    80    'ee     dowristream    of 
Fire  Road. 


«Depth  in  feet  atx5ve 

ground 

'Elevation  in  feet  fNGVD 


Existing 


•843 

•815 
•816 

•789 
•841 
•798 
•835 

•783 
None 

•706 

•852 


•798 
•800 

•841 

•843 


Modified 


•844 

•817 
•817 

■"^9C 
•S3S 
•800 
•829 

■786 
•875 

•707 

■B53 


•801 
•801 

•844 
*844 


•740 
•740 

•739 

•739 

•749 
•856 

•747 
•355 

•803 
•805 

■806 
•806 

•782 

•781 

•859 

•860 

•725 

•719 

•779 

•777 

•737 
•737 

•736 
•736 

•745 
•746 

•747 
•747 

•750 
•753 

•754 
•754 

None 
None 

•773 
•776 

•811 
•812 

•813 
•813 

•798 
•800 

•801 
•801 

•708 
•778 
•710 
•882 

•707 
•800 
•708 
•883 

•770 
•770 
•798 
•800 

•766 
•766 
•801 
•801 

UMI 
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Stare 


Crty/town  counfy 


Source  of  fi;x<Ji'>g 


Location 


tDeptti  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 


Existing 


Macs  available  for  inspection  at  ttie  City/County  Planning  Board  Office,  101  North  Main  Street,  Winstorv-SaJem  North  Carotina. 
Send  comnnents  to  Mr.  B^ce  a   St.ar  Wnsfon-Salem  Dr.  Manage'   P.O.  Box  251   ,  WinstorvSalem.  North  Carolina  27102. 


Modified 


Ohio 


West  Milton  (Vil- 
lage) Miami 
cSunty. 


Jones  Run 


Hatfield  Ditch 


Approximately  250  feet  downstream  of 
State  Highway  48. 

Apprbximately    1,000  feet  upstream  of 

State  Highway  48. 
Approximately  200  feet  downstream  of 

State  Route  46. 
Approximately    0.49    mile    upstream    of 

State  Route  48 


None 

None 
None 
None 


•905 

•916 
•896 
•930 


Macs  a.a,iaD.e  tor  .nspect.or  at  t^e  Aes-  Milton  Village  Hall,  701  South  Miami  Street.  West  Milton,  Ohio. 

Seng  comments  to  The  "onrxaDie  -owa-a  DeHart.  Mayor  of  the  Village  of  West  Milton,  701  South  Miami  Street,  West  Milton.  Ohio  45383. 


Pennsylvania 


East  CocaKco 
(Township). 
Landcaster  County 


Stony  Rwi 


Approximately  265  feet  upstream  of  con- 
fluence with  Cocalico  Creek. 

Approximately  0.6  mile  upstream  of  Den- 
ver Road. 


•370 
•426 


•369 
•423 


Maps  available  for  inspection  at  the  East  Cocalico  Township  Hall.  100  Hill  Road,  Denver,  Pennsylvania. 

Se|racomments  to  Mr.  Larrv  Gensemer,  Chaimian  of  the  East  Cocalico  Township  Board  of  Supervisors.  100  Hill  Road,  Denver,  Pennsylvania 


Pennsylvania 


Stroudstxjrg  (Bor- 
ough) Monroe 
County. 


McMichaels  Creek 


Maps  avanaDie  '-.-  :nst>ect!0''  at  -le  StroudsDj-c  boK. 
Sena  zorr--'^en'.s  r::  Ms   "'a"ieia  CasKie   St':^jGsrv.j-- 

"7" 


At  upstream  corporate  limits 


Approximately  158  feet  upstream  of  con- 
fluence of  Brodhead  Creek. 


None 
•395 


•425 
•394 


r  M^' icipal  Building,  700  Sarah  Street,  Stroudstxjrg,  Pennsylvania. 
■  CHxr  Manager,  700  Sarah  Street,  Stroudsburg,  Pennsylvania  18360. 


West  Virginia 


Putnam  County 
(UnincorTX>rated 

Areas) 


Pocatalico  River 


Approximately  450  feet  upstream  of  Xne 
confluence  of  Heizer  Creek. 

At  the  upstream  county  tXHjndary 


None 


None 


•583 


•601 


^tvmf^td' WesrVir^ST'"'"  ^'  '"^  "^"'^^  °'  ''"*"^"'  ^^'^  Planning  and  Infrastructure,  Putnam  County  Courthouse,  3389  WinfieW  Road 
Se^r^<»mments  to  Mr.  Franklin  D.  Bannister,  P'Ps>oe-  of  the  Putnam  County  Commisskjn,  3389  WinfiekJ  Road,  Winfield,  West  Virginia 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  August  15, 1996. 
Richard  W.  Krimin, 

Acting  Associate  Director  for  Mitigation. 

[FR  Doc  96-:-;  96-  FUed  8-27-96;  8:45  am] 

BILUNG  CODE  6'*8-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[MM  Docket  No  96-1 7-' 


PM-6846] 


Radio  Broadcasting  Services:  Indian 
Springs,  NV,  Mountain  Pass,  CA, 
Kingman,  A2,  St.  George,  UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Claire 
B.  Benezra.  permittee  of  Station  KPXC, 
Indian  Springs,  NV,  requesting  the 
substitution  of  Chaimel  257C  for 
Channel  257A  at  Indian  Springs,  and 
the  modification  of  Station  KPXC's 
construction  permit  to  specify  operation 
on  the  higher  class  channel.  The 
allotment  of  Channel  257C  to  Indian 
Springs  could  provide  the  commimity 
with  a  wide  coverage  area  chemnel  and 
enable  Station  KPXC  to  expand  its 
service  area.  In  addition,  Station  KPXC, 
operating  as  a  Class  C  station,  could 
provide  a  first  aural  reception  service  to 
approximately  1,549  persons.  To 
accommodate  the  allotment  of  Chaimel 
25  7C,  petitioner  also  requests  the 
substitution  of  Channel  259B  for 
Channel  258B  at  Mountain  Pass,  CA, 
and  the  modification  of  Station  KHYZ's 


license  accordingly,  the  substitution  of 
Channel  261C2  for  Channel  260C2  at 
Kingman,  AZ,  and  the  modification  of 
Station  KGMN's  license  accordingly, 
and  the  substitution  of  Channel  260C  for 
Channel  259C  at  St.  George,  UT.  and  the 
modification  of  Station  KSGI's  license 
accordingly. 

DATES:  Comments  must  be  filed  on  or 
before  October  7.  1996,  and  reply 
comments  on  or  before  October  22, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  C)C  20554.  In 
addition  to  filing  comments  writh  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerrold  Miller,  Esq.,  Miller 
and  Miller,  P.O.  Box  33003, 
Washington,  DC  20033  (Counsel  to 
petitioner). 
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COR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapu-o,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  Channe' 
iS'C  can  be  allotted  to  Indian  Springs, 
NV,  with  a  site  restriction  of  13.2  miles 
(21.2  kms)  southwest,  at  coordinates  36- 
25-18  NL;  115-48-35  WL,  to 
accommodate  petitioner's  desired 
transmitter  site.  Channel  261C2  can  be 
allotted  to  Kingman,  AZ,  at  Station 
KGMN's  licensed  transmitter  site,  at 
coordinates  35-06-37;  113-52-55. 
Channel  260C  can  be  allotted  to  St. 
George,  UT,  at  Station  KSGI's  licensed 
transmitter  site,  at  coordinates  36-50- 
49;  11 3-29-28.  Channel  259B  can  be 
allotted  to  Mountain  Pass,  CA,  at  Station 
KHYZ's  licensed  transmitter  site,  at 
coordinates  35-29-27;  115-33-27. 

This  is  a  synopsis  of  the 
Commission's  Notice  of  Proposed  Rule 
Making  and  Order  to  Show  Cause.  MM 
Docket  No.  96-171.  adopted  August  9, 
1996.  and  released  August  16,  1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission, 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  96-21865  Filed  8-27-96:  8:45  am] 

BILLING  COOe  8712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  9^-170;  RM^aS44] 

Radio  Broadcasting  Services;  Franklin 
UV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Annette  G. 
Thompson  proposing  the  allotment  of 
Channel  295C3  at  Franklin,  Louisiana, 
as  the  community's  second  local  FM 
service.  Chaimel  295C3  can  be  allotted 
to  Franklin  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  295C3  at 
Franklin  are  29-47-42  and  91-30-12. 
DATES:  Comments  must  be  filed  on  or 
before  October  7, 1996,  and  reply 
comments  on  or  before  October  22. 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  vdth  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Vincent  J.  Curtis.  Jr.. 
Fletcher,  Heald  &  Hildreth.  P.L.C..  1300 
N.  17th  Street,  11th  Floor,  Rosslyn, 
Virginia  22209  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Bliunenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-170,  adopted  August  9,  1996.  and 
released  August  16,  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  96-21869  Filed  8-27-96;  8:45  am] 

BILUNG  COOE  rri2-01-F 


47  CFR  Part  73 

[MM  Docket  No.  90-318;  RM-7311.  RM- 
7516] 

Radio  Broadcasting  Services; 
Chillicothe,  Forest,  Lima,  New 
Washington,  Peebles  and 
Reynoldsburg,  OH 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule;  dismissal  and 

denial  of. 

SUMMARY;  The  Commission,  at  the 
request  of  Good  News  Broadcasting, 
dismisses  its  request  to  allot  Channel 
227A  to  New  Washington,  Ohio,  as  the 
community's  first  local  aural 
transmission  service.  See  55  FR  26708, 
June  29,  1990.  The  Commission  also 
denies  the  proposal  of  Pearl 
Broadcasting,  Inc.  to  reallot  Channel 
227B  from  Chillicothe,  Ohio,  to 
Reynoldsburg,  Ohio,  and  modify  Station 
WKKJ(FM)'s  license  to  specify 
Reynoldsburg  as  its  community  of 
license,  allot  Channel  226A  to  both 
Forest  and  Peebles,  Ohio,  as  each 
community's  first  local  aural 
transmission  service,  and  substitute 
Channel  257A  for  Channel  226A  at 
Lima,  Ohio,  and  modify  Station  WYRX's 
license  to  specify  the  alternate  Class  A 
channel  to  accommodate  the 
Reynoldsburg  and  Peebles  allotments. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-318, 
adopted  August  9, 1996,  and  released 
August  20, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 
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Federal  Communications  Commissicm. 
Tohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

TR  Do.    ^rw  - 1 866  Filed  8-27-96;  8:45  am] 

3ILLING  CODE  67i2-01-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

"  0   081596G: 

Mid-Atlantic  Fisnery  Management 
Council;  Pubhc  Hearings 

iGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

AC"r!ON:  Public  hearings. 


SUMMARY;  Ire  M:.;  Atlantic  Fishery 
Management  Council  (Council),  together 
with  the  Atlantic  States  Marine 
Fisheries  Commission,  will  hold  pubUc 
hearings  to  address  a  proposed 
regulatory  amendment/addendum  to  the 
Scup  Fishery  Management  Plan,  which 
addresses  management  and  allocation  of 
the  coastwide  commercial  quota. 
DATES:  The  hearings  will  begin  at  7  p.m. 
and  are  scheduled  as  follows: 

1.  September  10, 1996,Trovidence,  RI 

2.  September  10, 1996,  Cape  May 
Courthouse,  NJ 

3.  September  11, 1996,  Buzzards  Bay, 
MA 

4.  September  12, 1996,  E.  Setauket, 
NY 

iODPtSSES:  The  hearings  will  be  held  at 
uie  iuiiuwing  locations: 

1.  Providence — Providence  Marriott,  1 
Orms  Street,  Providence,  RI 

2.  Cape  May  Courthouse — Cape  May 
Agricultural  Extension  Office. 
Dennisville  Road,  Cape  May 
Courthouse,  NJ 


3.  Buzzards  Bay — ^Massachusetts 
Maritime  Academy,  Academy  Drive, 
Buzzards  Bay,  MA 

4.  E.  Setauket — New  York 
Environmental  Conservation  Office,  205 
Belle  Meade  Road  ^  "^-'auket.  NY 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer  (302)  674-2331. 

The  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to 
David  Keifer  at  the  Council  at  least  5 
days  prior  to  the  hearing  dates. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  21, 1996. 
Donald  J.  Leedy, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-21873  Filed  0-27-96;  8:45  am] 
BILUNQ  CODE  3S10-22-F 


44290 


Notices 


Federal  Register 
Vol.  61,  No.  168 

Wednesday.  August  28,  1996 


Th(s  section  of  the  FEDERAL  REGISTER 
contains  documents  othe'  tf%ar:  rules  of 
pfoposed  'uies  that  are  app^icaDte  to  the 
puWic  Notrces  of  rieanngs  ano  investigations, 
,.,ommittee  meetings,  agencv  decisions  and 
r'jiings  delegations  ot  auttxjntv    filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
enampJes  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review: 
Comment  Request 

August  .  i    ]'t'->h 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
FublK  Law  104-13.  Comments 
regarding  these  Infonnation  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notificatioii  Comments  should  be 
addressed  to  Desk  Officer  for 
.\griculture.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC.  20503  and  to 
[department  Clearance  Officer,  USDA, 
OCIO,  Mail  Stop  7602.  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

•  Food  and  Ckjnsimier  Service 

Title:  Operating  Guidelines,  Forms 
and  Waivers. 

Summary:  Approval  standards 
promulgated  by  these  Food  Stamp 
regulations  include  system  performance 
characteristics  and  cost  effectiveness 
(luring  operation.  As  a  result,  State 
agencies  are  required  to  report 
information  on  these  standards  during 
operation  and  as  part  of  the  approval 
process. 

Need  and  Use  of  the  Information: 
This  information  is  needed  for  approval 
purposes  per  the  Food  Stamp  Act,  to 
determine  whether  activity  or 
automation  effort  is  eligible  to  receive 
Federal  funding  and  explain  how  the 
program  is  conducted  in  individual 
states.  This  information  is  required  to 
comply  with  the  legislative  mandate. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  53. 


Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 

Total  Burden  Hours:  4,731. 

•  Food  and  Coftsumer  Service 
Title:  Report  of  the  Child  and  Adult 

Care  Food  Program. 

Summary:  The  Child  and  Adult  Care 
Food  Program  is  mandated  by  Section 
17  of  the  National  School  Lunch  Act  as 
amended.  State  agencies  must  submit  a 
report  of  program  activity  in  order  to 
receive  Federal  reimbursement  for 
meals  served  to  eligible  participants. 

Need  and  Use  of  the  Information:  The 
information  collected  on  Form  FCS— 44 
is  used  for  management  of  the  program. 
It  is  the  only  means  by  which  FCS  can 
obtain  current  information  necessary  to 
make  payments  to  State  agency  letters  of 
credit,  and  to  plan  for  future  levels  of 
program  funding.  If  this  data  were  not 
collected,  FCS  would  be  unable  to 
monitor  the  proper  use  of  program 
funds. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  53. 

Frequency  of  Responses:  Reporting: 
Monthly;  Quarterly;  Semi-annually. 

Total  Burden  Hours:  5.724. 

•  Farm  Service  Agency 

Title:  Request  for  Statement  of  Debts 
and  Collateral. 

Summary:  The  Consolidated  Farm 
and  Rural  Development  Act  authorizes 
the  Secretary  of  Agriculture  to  make 
direct  loans  to  eligible  farmers  and 
ranchers  for  farm  operating  and 
emergency  loans  for  operating  purposes. 

Need  and  L^se  of  the  Information: 
Information  collection  is  necessary  to 
obtain  details  regarding  chatte  debt  for 
direct  operating  loans  and  for 
emergency  loans  for  operating  purposes. 
Without  this  information,  USDA  would 
not  have  verification  on  lien  position 
when  secviring  the  loan  and  would  not 
have  exact  balances  on  the  debts  in 
question. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government. 

Number  of  Respondents:  15,000. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  11,250. 

•  Foreign  Agricultural  Service 

Title:  Application  for  Import  Licenses 
for  Certain  Dairy  Products — 1997  and 
thereafter. 

Summary:  These  forms  will  be  used 
in  applying  for  import  licenses  for 


certain  dairy  products  subject  to  tariff- 
rate  quotas  and  issued  in  accordance 
with  the  fmai  rule  governing  the 
administration  of  the  import  licensing 
system. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  assure  that  the 
intent  of  the  legislature  is  being 
correctly  administered. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households. 

Number  of  Respondents:  500. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Monthly; 
Annually. 

Total  Burden  Hours:  375. 

Emergency  processing  of  this 
submission  has  been  requested  by 
Septembers.  1996- 
•  Economic  Research  Service 

Title:  Cotton  Ginning  Charges  and 
Related  Information. 

Summary:  The  information  collected 
provides  specific  estimates  of  charges 
paid  by  farmers  for  ginning  and 
wrapping  cotton,  data  on  harvesting 
practices,  and  charges  for  major 
marketing  services. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  compute  cotton 
cost  of  production  estimates,  is  used  in 
commodity  situation  and  outlook 
projections,  and  provides  data  on  trends 
in  harvesting. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  1170. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  195. 
Donald  Hulcher, 

Depu  !v  Departmental  Cleamnce  Officer. 
*|FR  Doc.  96-21971  Filed  8-27-96;  8:45  am) 

BILLING  COOC  34ia-01-M 


Agricultural  Marketing  Service 

[DA-96-061 

Announcement  of  Implementation  of 
the  Northeast  Interstate  Dairy  Compact 

AGENCY:  Agricultural  Marketing  Service. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
t)be  Secretary  of  Agriculture  has 
4uthorized  the  implementation  of  the 
Northeast  Interstate  Dairy  Compact.  The 
Secretary  has  determined  that  a 
compelling  public  interest  exists  in  the 
Compact  region  and  has  authorized  the 
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•  Compact  States  of  Connecticut,  Maine. 
Massachusetts.  New  Hampshire.  Rhode 
Island,  and  Vermont  to  implement  the 
Northeast  Interstate  Dairy  Compact, 
effective  August  8.  1996. 
EFPECTIVE  DATE:  August  8.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  McKee,  Director,  USDA/ 
AMS/Dairy  Division,  Room  2968,  South 
Buiidmg.  P.O.  Box  96456.  Washington, 
DC  20090-6456  (202) 720-4392. 
SUPPLEMENTARY  INFORMATION:  Section 
147  of  the  1996  Federal  Agriculture 
Improvement  and  Reform  (FAIR)  Act 
(Pub.  L.  104-127)  establishes 
Congressional  consent  for  the  Northeast 
Interstate  Dairy  Compact  (the  Compact) 
entered  into  by  the  States  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont  subject  to  several  conditions. 
The  FAIR  Act  provides  that  "Based 
upon  a  finding  by  the  Secretary  of  a 
compelling  public  interest  in  the 
Compact  region,  the  Secretary  may  grant 
the  States  that  have  ratified  the 
Northeast  Interstate  Dairy  Compact,  as 
of  the  date  of  enactment  of  this  title,  the 
authority  to  implement  the  Northeast 
Interstate  Dairy  Compact."  The 
Secretary  issued  the  following  on 
August  8,  1996: 

Finding  and  -Authorization  of  Secretan'  Dan 
Glickman  on  the  Northeast  Interstate  Dairy 
Compact 

Whereas  the  State  legislatures  in 
Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  and  Vermont  have 
approved  the  Northeast  interstate  Dairy 
Compact,  the  governor  of  each  Compact  State 
has  signed  a  resolution  suppwjrting  the 
Compact,  the  Congress  has  consented  to  the 
Compact  in  the  Federal  Agriculture 
Improvement  and  Reform  (FAIR)  Act  of  1996, 
and  approximately  ninety-five  percent  of  the 
comments  the  Department  of  Agriculture 
received  regarding  the  Compact  supported  its 
implementation,  I  hereby  find  that  a 
compelling  public  interest  in  the  Compact 
region  exists  and  authorize  the  Compact 
States.to  implement  the  Northeast  Interstate 
Dairy  Compact.  This  finding  and 
authorization  shall  be  effective  immediately 
and  shall  be  published  in  the  Federal 
Register. 

On  August  9. 1996,  Secretary 
Glickman  issued  the  following  press 
statement  concerning  the  Northeast 
Interstate  Dairy  Compact: 

The  State  legislatures  in  Connecticut, 
Maine.  Massachusetts.  New  Hampshire, 
Rhode  Island,  and  Vermont  have  approved 
the  Northeast  Interstate  Dairy  Compact,  the 
governor  of  each  Compact  State  has  signed  a 
resolution  supporting  the  Compact,  and  the 
Congress  has  consented  to  the  Compact  in 
the  Federal  Agriculture  Improvement  and 
Reform  (FAIR)  Act  of  1996.  In  addition, 
approximately  95  percent  of  the  comments 
the  Department  of  Agriculture  received 
regarding  the  Compact  supported  its 


implementation.  For  these  reasons,  I  have 
found  that  a  compelling  public  interest  in  the 
Compact  region  exists  and  have  authorized 
the  Compact  States  to  implement  the 
Northeast  Interstate  Dairy  Compact.  This 
finding  and  authorization  became  effective 
today  and  will  be  published  in  the  Federal 
Register. 

While  it  is  unclear  what  specific  actions 
the  Compact  Commission  will  take  to 
implement  the  Compact,  I  am  concerned 
about  the  potential  effects  of  the  Compact  in 
several  respects.  I  intend,  therefore,  to 
monitor  closely  its  implementation.  I  also 
encourage  Congress  to  exercise  its  oversight 
function  and  monitor  the  implementation  of 
the  Compact.  If  my  expectations  are  not  met, 
or  if  conditions  otherwise  warrant.  I  will 
revoke  this  authorization  to  implement  the 
Compact. 

I  expect  that  the  Compact  Commission  wiU 
implement  the  Compact  in  a  way  that  does 
not  burden  other  regions  of  the  country, 
consistent  with  the  provisions  of  the  FAIR 
Act  and  the  Compact.  I  would  be  greatly 
concerned  if  the  Commission  restricts  in  any 
way  the  ability  of  producers  to  ship  milk  into 
the  Compact  region.  I  will  monitor  whether 
the  Compact  has  any  adverse  effects  on  the 
income  of  dairy  producers  outside  the 
Compact  region  as  well  as  the  extent  to 
which  the  Commission  utilizes  its  authority 
to  impose  production  controls  to  minimize 
the  effect  of  the  Compact  on  other  dairy 
producing  regions.  I  also  expect  the 
Commission  to  ensure  that  its  actions  are 
flexible  and  responsive  to  changing  supply, 
demand  and  price  conditions  in  milk 
markets. 

Perhaps  most  significantly.  I  am  deeply 
concerned  about  and  will  closely  monitor  the 
effect  of  the  Compact  on  consumers, 
especially  low-income  families,  within  the 
Compact  region.  I  expect  that  the 
Commission  will  pay  close  attention  to  and 
monitor  the  effects  of  its  decisions  on 
consumers  before  and  after  it  takes  any 
action.  I  also  expect  the  Commission  and  the 
Compact  States  to  provide  assistance  to  offeet 
any  increased  burden  on  low-income  families 
in  the  Compact  region.  I  am  also  concerned 
about  the  effect  of  the  Compact  on  the 
Department  of  Agriculture's  nutrition 
programs,  and  I  expect  the  Commission  to 
exercise  its  authority  to  reimburse 
participants  in  the  Special  Supplemental 
Nutrition  Program  for  Women,  Infants,  and 
Children  (WIC)  and  to  ftilfiU  its  obligation  to 
reimburse  the  Commodity  Credit 
Corporation,  as  provided  in  the  Compact  and 
in  the  FAIR  Act. 

The  Compact  is  a  transitional  milk 
marketing  system  for  the  region  and  will 
expire  when  a  new  nationwide  Federal  milk 
marketing  order  structure  is  implemented.  I 
believe  the  approach  outlined  in  this 
statement  offers  the  best  opportunity  to 
strengthen  the  dairy  industry  in  the  Compact 
region  during  the  transition  to  the  reformed 
milk  marketing  order  structure  required  by 
the  FAIR  Act. 

Dated:  August  22, 1996. 
Shirley  R.  Watkins, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

IFR  Doc.  96-21957  Filed  8-27-96;  8:45  am] 

BtLUNO  CODE  3410-02-P 


Forest  Service 

Southwest  Washington  P'-ovmcial 

Advisory  Comminee  Meetmq  Notice 

AGENCY:  1- crest  ber\'ice,  USDA. 
ACTION:  Notice  of  meetings 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  September  11, 1996,  at  the 
Skamania  County  Annex  in  Stevenson, 
Washington.  The  purpose  of  the  meeting 
is  to  continue  work  on  subcommittee 
tasks  from  previous  meetings.  The 
meeting  will  begin  at  1  p.m.  and 
continue  until  4:30  p.m.  The  meeting 
will  resume  at  6:30  p.m.  and  conclude 
at  8:30  p.m. 

Agenda  items  to  be  covered  include: 
(1)  Subcommittee  recommendations  on 
Advisory  Committee  vision  and  work 
priorities,  (2)  Advisory  Committee 
Monitoring  Opportunities,  (3)  Update 
on  Advisory  Committee  Charter 
Renewals,  (4)  Forest  Plan  Allocation 
assumptions  and  their  relationship  to 
timber  harvest  levels,  (5)  Subcommittee 
update  on  socioeconomic  health 
measures.  (6)  Public  Open  Fortmi. 

All  Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  This  oi>en  forum 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
open  forum  is  scheduled  as  part  of 
agenda  item  (6)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  p>eriod.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Sue  Lampe.  Public  Affairs,  at  (360) 
750-5091,  or  write  Forest  Headquarters 
Office,  Gifford  Pinchot  National  Forest, 
PO  Box  8944,  Vancouver,  WA  98668- 
8944. 

Dated:  August  20. 1996. 
Ted  C.  Stubblefieid, 

Forest  Supervisor. 

(FR  Doc.  96-21923  Filed  8-27-96;  8:45  am) 

B<LUNG  CO0€  3410-1 1-M 


ARCHITECTURAL  AND 
T'RANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 
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summary:  The  Architectural  and 
Iransportation  Barriers  Compliance 
Fioard  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington.  D.C.  on  Monday, 
Fuesdav  and  Wednesday,  September  9- 
11.1 9M6  at  the  times  and  location  noted 
helow. 

DATES:  The  schedule  of  events  is  as 

follows: 

Monday.  September  9.  r996 

9:00  AM-Noon    Technical  Programs 

Committee 

Tuesday.  September  10.  1996 

2:00  PM-4:00  PM    Technical  Programs 

Committee 
4:00  PM-5:00  PM    Plamiing  and  Budget 

Committee 

Wednesday.  September  11,  1 996 

9:00  AM-1 1 :00  AM    Ad  Hoc  Conmiittee  on 

Bylaws  and  Statutory  Review 
\  1  (XI  ,^M-Noon    Executive  Committee 
!:^OPM-3  30PM    Board  Meeting 

ADDRESSES:  The  meetings  will  be  held 
at  Embassy  Suites  Hotel,  1250  22nd 
Street.  N.W.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee.  E.xecutive  Director,  (202)  272- 
5434  e.xt.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the  May 
15  and  July  10.  1996  Board  Meetings. 

•  ADAAG  Review  Advisory 
Committee  Report. 

•  Executive  Committee  Report. 

•  Technical  Programs  Committee 
Report 

•  Planning  and  Budget  Committee 

Report. 

•  Status  Report  by  Standard  Setting 
.Agencies  on  Implementing  Regulations 
for  Access  to  Federal  Facilities. 

•  Schedule  for  Completing  State  and 
Local  Government  Facilities  Guidelines 
and  Federal  Facilities  Guidelines. 

All  meetings  are  accessible  to  persons 

with  disabilities.  Sign  language 

interpreters  and  an  assistive  listening 

system  are  available  at  all  meetings. 

Lawrence  W.  Roffee, 

Exeriitne  Director. 

|FR  Doc  96-21970  Filed  8-27-96;  8:45  am) 

BILUHQ  COO€  81S0-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Services 

Agency  Information  Collection 
Activities;  Comment  Request 

agency:  Institute  of  Museum  Services, 

NFAH. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  agency  requests  comment  on  a 
information  collection  prior  to 
submitting  it  to  the  Office  of 
Management  and  Budget  for  review.  The 
collection  is  entitled  Financial  Status 
Report  Form. 

DATES:  Comments  must  be  submitted  on 
or  before  October  28, 1996. 
ADDRESSES:  Submit  written  comments 
to:  Rebecca  Danvers,  Program  Director, 
Institute  of  Museimi  Services,  1100 
Pennsylvania  Ave.,  NW,  Washington, 
D.C.  20506.  Comments  may  also  be 
submitted  by  e-mail  to 
Im8info@ims.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Submit  requests  for  more  information, 
including  copies  of  the  proposed 
collection  of  information  and 
supporting  documentation,  to  IMS 
Program  Office,  Institute  of  Museum 
Services,  Room  609, 1100  Pennsylvania 
Ave.,  NW,  Washington,  DC  20506. 

SUPPLEMENTARY  INFORMATION: 

I.  Information  Collection  Request 

IMS  is  seeking  comments  on  the 
following  Information  Collection 
Request. 

Title:  Financial  Status  Report  OMB 
No.  3137-0025,  Expiration  date  9/30/96. 

Affected  Entities:  Parties  affected  by 
this  information  collection  are  museums 
that  have  received  grants  from  the 
Institute  of  Museimi  Services. 

Abstract:  This  form  is  an  abbreviated 
version  of  the  OMB  SF  269  (Financial 
Status  Report).  It  is  needed  for  use  of 
museums  unfamiliar  with  federal 
government  requirements.  Only  the 
information  required  by  IMS  is 
requested  on  this  form. 

Burden  Statement:  For  this  collection, 
the  estimated  average  burden  hours  is  ^ 
and  the  frequency  of  response  is  once. 
The  number  of  respondents  is  900. 

II.  Request  for  Comments 

IMS  solicits  comments  to: 
(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 


(ii)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burden  ot  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 

clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  coiiection,  or  other 
technological  collections  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

III.  Public  Inspection 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
Confidential  Business  Information, 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  m  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  Ln  the  public  record 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  IMS 
without  prior  notice.  All  comments, 
written  and  printed  versions  of 
electronic  comments,  not  including  any 
information  claimed  a?  CBI,  are 
available  for  inspection  from  8:00  a.m. 
to  4;30  p.m.  Monday  through  Friday, 
excluding  legal  holidavs.  in  Rm.  .510, 
Institute  of  Museum  Services,  1100 
Pennsylvania  Ave.,  NW,  Washington, 
DC. 

List  of  Subjects 

Financial  Disclosure  Reporting.  Grant 
Monitoring,  Museums. 

Dated:  August  21,  1996. 
Mamie  Bittner, 

Director  of  Public  and  Legislative  Affairs, 
Institute  of  Museum  Sen'ices. 
[FR  Doc.  96-21901  Filed  8-27-96;  8:45  am) 
BILUNG  CODE  703ft-01-»l 

Sunshine  Act  Meeting 

AGENCY:  Institute  of  Museum  Services. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  .Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  Services,  45  CFR  1180.84. 
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TIME/DATE:  10:30  am-l:00  pm— 
Thursday  September  26,  1996. 
STATUS:  Open. 

ADDRESS:  Old  Post  Office  Building. 
Room  527,  1100  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT:  Isa 
Baueriein,  Special  Assistant  to  the 
Director,  Institute  of  Museum  Services, 
1100  Pennsylvania  Avenue,  N.W.,  Room 
510,  Washington,  D.C.  20506— (202) 
606-8536. 

SUPPLEMENTARY  INFORMATION!  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act.  Title  n  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  of  Thursday,  September 
26  will  be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue.  N.W., 
Washington.  D.C.  20506 — (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

AGENDA 

I.  Chairman's  Welconie  and  Approval  of 

Minutes 

II.  Director's  Report 

in.  Appropriations  Report 

IV.  Legislative/Public  Affairs  Report 

V.  IMS  Programs  Report 

Dated:  August  19, 1996. 
Linda  Bell, 

Director  of  Policy,  Planning  and  Budget, 
National  Foundation  on  the  Arts  and  the 
Humanities.  Institute  of  Museum  Services. 
[FR  Doc.  96-22065  Filed  8-26-96;  11:48  am] 

BILUNG  CODE  7036-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-805] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Beryllium  Metal  and  High  Beryllium 
Alloys  from  Kazakstan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  28. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Tomaszewski  or  Ellen 
Grebasch,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 


Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0631  or  (202)  482-3773, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1. 1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act. 

Preliminar>'  Determination 

We  prehminarily  determine  that 
beryllium  metal  and  high  beryllium 
alloys  ("beryllium")  from  Kazakstan  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  are 
showm  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  April  3, 1996  (61  FR 
15770,  April  9.  1996),  the  following 
events  have  occurred: 

On  April  26, 1996,  a  cable  was  sent 
to  the  U.S.  embassy  in  Kazakstan 
requesting  the  identification  of 
Kazakstan  producers  and  exporters  of 
beryllium  exported  to  the  United  States. 
On  May  3, 1996,  a  letter  of  appearance 
was  filed  on  behalf  of  the  Kazak  Joint- 
Stock  Company  of  Atomic  Energy  and 
Industry  ("KATEP")  and  the  Joint-Stock 
Company  of  Ulba  Metallurgical  Plant 
("Ulba").  The  Department  of  Commerce 
("the  Department")  received  a  response 
from  the  U.S.  Embassy  on  May  8, 1996, 
identifying  the  same  companies  named 
in  the  May  3, 1996,  letter  of  appearance. 
The  record  indicates  that  during  the  POI 
these  companies  were  the  only 
companies  licensed  to  export  beryllium 
fi-om  Kazakstan  and  that  Ulba  is  the 
only  beryllium  producer  in  Kazakstan. 
The  companies  did  not  request  that 
separate,  exporter-specific  dumping 
margins  be  calculated. 

On  May  15,  1996,  the  Department  sent 
its  antidumping  questionnaire  to  the 
Embassy  of  Kazakstan,  with  a  request 
that  it  be  transmitted  to  all  companies 
that  produce  beryllium  for  export  to  the 
United  States  and  to  all  companies  that 
were  engaged  in  selling  beryllium  to  the 
United  States  during  the  period  of 
investigation.  A  copy  of  the 
questionnaire  was  also  sent  to  Ulba  and 
KATEP.  The  Department  received 
responses  to  the  questionnaire  from 
Ulba  and  KATEP  during  June  and  July. 

On  April  29, 1996,  the  United  States 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its 
affirmative  preliminary  determination. 


On  June  18, 1996,  the  Department 
provided  interested  parties  with  the 
opportunity  to  submit  published, 
publicly-available  information  for  the 
Department  to  consider  when  valuing 
the  factor  inputs.  Petitioner,  Brush 
Wellman  Inc.,  and  respondents 
submitted  information  on  July  23  and 
July  30. 1996.  Additional  comments 
from  petitioner  and  respondents  were 
received  on  August  6. 1996. 

Postponement  of  Find  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  August  14, 1996,  respondents 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  undl 
135  days  after  the  date  of  publication  of 
the  determination  in  the  Federal 
Register.  Pursuant  to  19  CFR  353.20(b). 
because  (1)  our  preliminary 
determination  is  affirmative,  (2)  the 
respondents  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
respondents'  request  and  postponing  the 
final  determination. 

Scope  of  Investigation 

The  scope  of  this  investigation  is 
beryllium  metal  and  high  berylUum 
alloys  with  a  berylUum  content  equal  to 
or  greater  than  30  percent  by  weight, 
whether  in  ingot,  billet,  powder,  block, 
lump,  chunk,  blank,  or  other 
semifinished  form.  These  are 
intermediate  or  semifinished  products 
that  require  further  machining,  casting 
and/or  fabricating  into  sheet,  extrusions, 
forgings  or  other  shapes  in  order  to  meet 
the  specifications  of  the  end  user. 
Beryllium  and  high  beryllium  alloys 
within  the  scope  of  this  investigation 
are  classifiable  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  8112.11.6000,  8112.11.3000, 
7601.20.9075,  and  7601.20.9090. 
Although  die  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigaUon  ("POI")  is 
July  1. 1995,  through  December  31, 
1995. 

Separate  Rates 

Respondents  made  no  claim  for 
receiving  a  separate  rate;  therefore,  the 
Department  did  not  address  this  issue. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
beryllium  from  Kazakstan  to  the  United 
States  by  Ulba  were  made  at  less  than 
fair  value,  we  compared  the  Export 


44294 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Notices 


Price  ("EP")  to  the  ^A/.  as  specified  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  this  notice. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation. 
Although  respondents,  Ulba  and 
K.MEP.  reported  that  they  have  a  U.S. 
subsidiarv.  Beryllium  Metals 
International  Ltd.  ("BMI").  calculation 
of  constructed  export  price  ("CEP") 
under  section  772(b)  is  not  otherwise 
warranted  for  purposes  of  the 
preliminary  determination  based  on  the 
facts  of  this  investigation.  It  has  been 
the  Department's  longstanding  and  well- 
recognized  practice  that  a  transaction 
will  be  considered  an  export  price  sale, 
despite  the  involvement  of  an  affiliate  in 
the  United  States  where:  (1)  the 
merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyer,  without  being 
introduced  into  the  physical  inventory 
of  the  related  selling  agent;  (2)  this  was 
the  customary  commercial  channel  for 
sales  of  this  merchandise  between  the 
parties  involved;  and  (3)  the  related 
selling  agent  in  the  United  States  acted 
only  as  a  processor  of  documentation 
and  a  communication  link  with  the 
unrelated  buyer.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled. 
From  Germany  (61  FR  38166,  38175, 
July  23,  1996).  The  facts  in  the  present 
case  indicate  that  the  merchandise  is 
not  taken  into  the  physical  inventory  of 
the  U.S.  subsidiary.  Because  there  has 
only  been  one  sale,  we  conclude  that 
there  is  no  "customary  commercial 
channel."  Therefore,  we  are 
disregarding  this  criterion  for  purposes 
of  this  preliminary  determination. 
Finally,  because  of  the  limits  on  BMI's 
authority  to  finalize  sales,  it  appears 
that  BMI  is  acting  solely  as  a  processor 
of  documentation  and  communications 
link.  Therefore  we  conclude  that  the 
sale  in  question  is  properly 
characterized  as  an  EP  sale.  However, 
the  issue  of  whether  the  reported  U.S. 
sale  should  be  treated  as  CEP  will  be 
further  examined  at  verification. 

We  calculated  EP  based  on  packed, 
GIF  U.S.  port  prices  to  unaffiliated 
purchasers  in  the  United  States,  as 
appropriate.  We  made  deductions  from 
the  starting  price,  where  appropriate,  for 
foreign  inland  freight,  international 
freight,  and  foreign  brokerage  and 
handling.  Additionally,  for  three 
reported  sales  observations,  respondents 


noted  that  following  the  shipment  of  the 
subject  merchandise,  the  price  was 
adjusted  downward  from  the  originally 
invoiced  unit  price.  For  purposes  of  the 
preliminary  determination,  we  are 
treating  this  change  in  price  as  a  post- 
sale  price  discount  to  gross  unit  price. 

Normal  Value 

A.  Nonmarket  Economy  Country  Status 
The  Department  has  treated  Kazakstan 

as  a  nonmarket  economy  country 
("NME")  in  all  past  antidumping 
investigations  [see,  e.g..  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Ferwsilicon  from  Kazakstan 
and  Ukraine;  and  Postponement  of 
Final  Determination;  Ferrosilicon  from 
the  Russian  Federation  58  FR  13050 
(March  9, 1993)).  Because  neither 
respondents  nor  petitioner  have 
challenged  such  treatment,  we  will 
continue  to  treat  Kazakstan  as  a  NME  in 
this  investigation,  in  accordance  with 
section  771(18)(C)  of  the  Act. 

When  the  Department  is  investigating 
imports  from  a  NME,  section  773(c)(lJ 
of  the  Act  directs  us  to  base  normal 
value  ("NV")  on  the  NME  producer's 
factors  of  production,  valued  in  a 
comparable  market  economy  that  is  a 
significant  producer  of  comparable 
merchandise. 

B.  Surrogate  Country  Selection 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  and  (2)  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
Peru,  Ecuador,  Algeria,  Colombia,  and 
Tunisia  are  countries  comparable  to 
Kazakstan  in  terms  of  overall  economic 
development  (see  June  10, 1996, 
Memomndum  from  David  Mueller, 
Director,  Office  of  Policy,  to  Gary 
Taverman,  Division  I  Director,  Office  of 
Antidumping  Investigations). ' 


■  Respondents  propose  that  the  analysis  of 
comparable  levels  of  economic  development  should 
be  based  on  per -capita  purchasing  power  parity 
("PPP").  However,  it  is  important  to  note  that  it  is 
the  Department's  longstanding  practice  in  selecting 
surrogate  countries  to  rely  on  market-exchange-rate- 
based,  per-capita  income  as  an  indicator  of 
economic  development  (see,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Antidumping  Duty  Investigation  of  Bicycles  from 
the  Peoples  Republic  of  China.  61  FR  19026.  April 
30, 1996;  Final  Determination  of  Sales  at  Less  Than 
Fair  Value:  Antidumping  Duty  Investigation  of  Steel 
Pipe  from  Romania.  61  FR  24274,  May  14,  1996). 
while  arguments  for  relying  on  PPP  per  capita 
income  have  been  considered  [see,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Antidumping  Duty  Investigation  of  Manganese 
Metal  from  the  People's  Republic  of  China. 
November  6, 1995, 60  FR  56048).  the  Department 


Because  none  of  these  five  countries 

satisfies  the  second  statutory 
requirement  for  the  selected  surrogate 
country  to  be  a  significant  producer  of 
comparable  merchandise,  respondents 
proposed  India  as  the  appropriate 
surrogate  country  in  this  investigation. 
According  to  respondents,  India  and 
Kazakstan  are  at  a  similar  level  of 
economic  development  based  on  per- 
capita  PPP;  India  is  'likely  to  be"  a 
producer  of  beryllium  metal;  and.  India 
is  a  significant  producer  of  titanium  and 
zirconium,  which  respondents  deem 
comparable  to  beryllium  metal  in  terms 
of  physical  characteristics  and  end  use. 

Petitioner  proposed  Brazil  as  the 
appropriate  surrogate  country  in  which 
to  value  the  factors  of  production. 
Petitioner  notes  that  Brazil  and 
Kazakstan  both  experienced  negative 
gross  domestic  product  growth  and  both 
countries  produce  beryl  ore,  the  primary 
input,  used  in  the  production  of 
beryllium. 

Based  on  information  on  the  record  of 
this  investigation,  the  only  producers  of 
beryllium  (excluding  waste  and  scrap) 
are  the  United  States.  Kazakstan,  and 
the  People's  Republic  of  China.  Further, 
the  staff  of  the  U.i>.  Geological  Survey 
and  the  Department's  Metals  Division 
have  stated  that  it  is  not  possible  to 
identify  any  merchandise  truly 
comparable  to  beryllium  in  terms  of 
similar  production  process  or 
production  inputs.  Even  though 
petitioner's  surrogate  country  choice, 
Brazil,  is  a  significant  producer  of  beryl 
ore,  an  input  in  producing  beryllium, 
information  on  the  record  indicates  that 
this  ore  cannot  be  considered  to  be 
merchandise  comparable  to  beryllium. 
Moreover,  Brazil's  1993  per-capita 
annual  income  was  $2930  versus  $1560 
for  Kazakstan.  Although  the  record 
contains  market  reports  which  make 
passing  reference  to  production  of 
beryllium  metal  in  respondents' 
surrogate  country  choice,  India,  the 
Department  has  been  unable  to  confirm 
such  production.  See  August  21,  1996, 
Memorandum  to  File;  and  Preliminary- 
Determination  of  Beryllium  Metal  and 
High  Beryllium  Alloys  from  Kazakstan, 
Calculation  Memorandum,  August  21, 
\996  ("Calculation  Memorandum").     . 

Absent  information  on  a  market 
economy  country  which  produces 
beryllium  and  is  at  a  level  of  economic 
development  comparable  to  that  of 
Kazakstan.  the  Department  selected 
Peru  as  the  primary  surrogate  country 
based  on  its  comparable  level  of 
economic  development  for  purposes  of 
this  investigation.  Peru  and  Kazakstan 


continues  to  rely  primarily  on  exchange-rate-based 
per  capita  income  for  surrogate  country  selection  in 
this  investigation. 
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share  approximately  the  same  per-capita 
annual  income. 

Accordingly,  where  possible,  we  have 
calculated  ^A('  using  Peruvian  prices 
based  on  POI  data  to  value  Ulba's 
factors  of  production.  The  sources  of 
individual  surrogate  factor  prices  are 
discussed  under  the  "Normal  Value" 
section,  below. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  Ulba 
(the  sole  Kazakstan  producer  of 
beryllium).  To  calculate  NV,  the 
reported  unit  factor  quantities  were 
multiplied  by  publicly  available  Peru 
values,  where  possible.  Because 
respondents  ceased  production  of 
subject  merchandise  at  the  end  of  1989, 
reported  unit  factor  quantities  are  based 
on  1989  records.  According  to  the  staff 
of  the  U.S.  Geological  Survey,  no  known 
changes  to  the  technology  of  producing 
the  subject  merchandise  have  taken 
place  in  Kazakstan  (see  August  21, 1996, 
Memomnduw  to  File).  Therefore,  in  this 
investigation,  the  use  of  reported  factor 
quantities  based  on  1989  records  is 
appropriate. 

Where  Peru  values  were  not  available 
for  certain  of  the  factors,  we  used  values 
from  other  countries.  The  selection  of 
the  surrogate  values  applied  in  this 
determination  was  based  on  the  quality 
and  contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POI,  we  adjusted  for  inflation  using 
wholesale  price  indices  or,  in  the  case 
of  labor  rates,  consumer  price  indices, 
published  in  the  International  Monetary 
Fund's  International  Financial 
Statistics.  (For  further  discussion,  see 
Calculation  Memorandum.) 

Petitioner  has  suggested  that  the 
Department  should  base  surrogate 
country  selection  and  factor  valuation 
on  data  from  the  year  of  production  of 
the  beryllium  that  was  actually  sold 
during  the  POI.  We  do  not  agree  with 
petitioner's  position.  It  has  been  the 
Department's  practice  to  value  factors  of 
production  in  the  time  period 
contemporaneous  to  the  date  of  sale  of 
the  subject  merchandise  (i.e.,  the  POI)  to 
reflect  the  value  of  that  merchandise 
during  the  POI.  (See,  for  example.  Final 
Determination:  Antidumping  Duty 
Investigation  of  Pure  and  Alloy 
Magnesium  from  the  Bussian 
Federation,  61  FR  16440  (March  30, 
1995);  and  Final  Determination: 
Antidumping  Duty  Investigation  of  Pure 
Magnesium  from  Ukraine,  61  FR  16432 
(March  30, 1995).)  The  fact  that  the 
subject  merchandise  sold  during  the  POI 
was  not  produced  in  the  POI  does  not 


affect  the  choice  of  time  period  for 
valuing  the  factors.  Therefore,  all  factor 
values  from  the  surrogate  country  are 
based  on  POI  data. 

To  value  beryllium  concentrate,  the 
primary  material  input,  we  used  the 
1995  world  market  price  provided  by 
the  U.S.  Geological  Survey.  For  all  other 
reported  direct  material  inputs  and 
packing  materials  (the  specific  identities 
of  which  are  business  proprietary),  we 
used  1994  UN  Trade  Statistics  data— the 
latest  available  information — for  Peru, 
except  for  one  material  input,  where  we 
used  data  from  Colombia.  Three  of  the 
reported  material  inputs  were 
determined  not  to  be  direct  material 
inputs  in  the  production  of  subject 
merchandise  and.  therefore,  have  been 
treated  as  part  of  the  factory  overhead 
cost.  (For  further  discussion,  see 
Calculation  Memorandum.) 

To  value  direct  skilled,  direct 
unskilled,  and  packing  labor,  we  used 
the  1994  wage  rate — the  latest  available 
information — for  the  manufacturing 
sector  in  Peru  published  in  the 
International  Labor  Organization's  1995 
Yearbook  of  Labour  Statistics.  Because 
we  cannot  determine  if  the  labor  values  -• 
from  this  source  were  for  skilled  or 
unskilled  workers,  we,  in  accordance 
with  the  Department's  practice  in  past 
NME  cases,  applied  a  single  earnings 
rate  to  all  reported  labor  factors  [see 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Polyvinyl  Alcohol 
from  the  PRC,  (60  FR  52647,  October  10, 
1995)  and  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Steel 
Pipe  from  Romania,  60  FR  61532 
(November  30, 1995)).  Further,  because 
this  earnings  rate  is  exclusive  of 
benefits,  we  increased  the  amount 
reported  to  include  employer-paid 
benefits  based  on  information  reflected 
in  publicly  available  information  in 
Price  Waterhouse's  1994  publication, 
Doing  Business  in  Peru. 

To  value  electricity,  we  used  1995 
electricity  rates  for  industrial  users  in 
Peru,  published  quarterly  by  the  Latin 
American  Energy  Organization 
("OLADE").  We  based  the  value  of  coal 
on  1994  UN  Trade  Statistics  data— the 
latest  available  information — for  Peru. 

We  were  unable  to  find  Peru  data  for 
either  factory  overhead  or  selling, 
general  and  administrative  ("SG&A") 
expenses.  Further,  we  considered  these 
components  of  normal  value  to  be  most 
appropriately  based  on  a  market 
economy  company  that  actually 
produces  Beryllium!  Accordingly,  we 
based  our  calculation  of  factory 
overhead  and  SG&A  expenses  on 
petitioner's  experience  as  reported  in 
the  petition. 

With  respect  to  profit,  we  were  also 
unable  to  find  surrogate  data  from  Peru. 


Therefore,  we  calculated  surrogate  profit 
using  actual  1994— the  latest  available 
information — profit  reported  in  the 
income  statement  of  a  metal  producer  in 
Brazil  (see  Calculation  Memorandum).^ 

Absent  any  data  for  rail  freight  in 
Peru,  we  are  using  rail  and  truck  fi^ighl 
data  from  Brazil  (see  Calculation 
Memorandum). 

Kazakstan-Wide  Rate 

The  U.S.  Embassy  identified  what  we 
beheve  to  be  a  complete  list  of 
producers  and  exporters  of  beryllium 
from  Kazakstan.  We  compared  the 
respondents'  sales  data  with  U.S.  import 
statistics  for  time  periods  including  the 
POI  and  found  no  indication  of 
imreported  sales.  Accordingly,  the 
Kazakstan-wide  rate  is  based  on  the 
weighted-average  margin  calculated  in 
this  proceeding. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  beryllium  originating  from 
Kazakstan,  that  are  entered,  or 
withdrawn  fttjm  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  will 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins  by  which  the  normal  value 
exceeds  the  export  price,  as  showm 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margin  is  as  follows: 


Manufacturer/Producer/Exporter 

Wetghted- 
average 

margin  (per- 
cent) 

Ulba  Metallurgical  Plant/KATEP 
Kazakstan-Wide  Rate '  

70.80 
70.80 

AThe  Kazakstan-wKJe  rate  applies  to  all  en- 
tries of  subject  merchandise  originating  from 
Kazakstan  except  for  entries  from  the  exporter 
that  IS  Identified  individually  above. 

FTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 


2  We  note  that  metal  is  the  most  similar  product 
to  beryllium  for  which  we  have  publicly  available 
information  on  profit. 
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determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  in)ury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 

case  briefs  or  other  written  conunents  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Se<,retary  for  Import 
Administration  no  later  than  November 
20,  1996,  and  rebuttal  briefs,  no  later 
than  November  27,  1996.  A  listbf 
authorities  used  and  a  summary  of 
arguments  made  in  the  briefs  should 
accompanv  these  briefs.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  We  will  hold  a 
public  hearuig,  if  requested,  to  afTord 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  At  this  time,  the  hearing 
is  scheduled  for  Thursday,  December  4, 
1996.  the  time  and  place  to  be 
determined,  at  the  US.  Department  of 
Commerce.  14lh  Street  and  Constitution 
Avenue.  N  W  .  Washington,  D.C.  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  -Administration,  U.S.  Department 
of  Commerce.  Room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act. 

Dated:  August  21, 1996. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  96-21069  Filed  8-27-96;  8:45  am] 

WLUNO  COOe  1S10-OS-P 


[C-659-001] 

Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore:  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

agency:  Intemdtional  Trade 
Administration/Import  Administration/ 
Department  of  Conunerce. 


ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 


review. 


SUMMARY:  On  June  10, 1996,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  agreement  suspending  the 
coimtervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore. 

In  our  preliminary  results  of  review, 
we  preliminarily  determined  that  the 
signatories  to  the  suspension  agreement 
complied  with  the  terms  of  the 
suspension  agreement  during  the  period 
of  review.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results,  but  we  received  no 
comments.  We  have  not  changed  the 
margin  from  that  presented  in  our 
preliminary  results  of  review. 

We  have  now  completed  this  review, 
the.eleventh  review  of  this  Agreement. 
and  determine  that  the  Government  of 
the  Republic  of  Singapore  (GOS), 
Matsushita  Refrigeration  Industries 
(Singapore)  Pte.  Ltd.  (MARIS)  and  Asia 
Matsushita  Electric  (Singapore)  Pte.  Ltd. 
,(AMS),  the  signatories  to  the  suspension 
agreement,  have  complied  with  the 
terms  of  the  suspension  agreement 
during  the  period  April  1, 1993  through 
March  31, 1994. 

EFFECTIVE  DATE:  August  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Jean  Kemp,  Office  of  AD/ 
CVD  Enforcement,  International  Trade 
Administration,  U.S.  Department  of 
Conmierce,  Washington,  D.C.  20230: 
telephone:  (202)  482-3793. 

Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Jime  10, 1996,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (61  FR  29348- 
50)  the  preliminary  results  of  its 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  certain  refrigeration 
compressors  from  the  Republic  of 
Singapore  (48  FR  51167;  November  7, 
1983).  We  received  no  comments  from 
interested  parties  on  our  preliminary 
results.  We  have  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  hermetic  refirigeration 


compressors  rated  not  over  one-quarter 
horsepower  from  Singapore.  This 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  8414.30.40.  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  wTitten  description  remains 
dispositive. 

The  review  period  is  April  1, 1993 
through  March  31,  1994,  and  includes 
three  programs.  (For  the  preliminary 
results  of  review  notice,  we  received 
information  on  three  additional 
programs:  the  Operational  Headquarter.. 
Program,  the  Technical  .Assistance  Fees/ 
Royalty  Payments  Program,  and  the 
Investment  Allowance  Program 
However,  the  Department  found  these 
programs  to  be  non-countervailable  in 
the  tenth  administrative  review  of  this 
Agreement.  See  Certain  Refrigeration 
Compressors  from  Singapore;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  60  FR  10315, 
10317-8  (March  13.  1996).  Therefore, 
we  did  not  consider  these  programs  for 
the  purposes  of  the  final  results  of  this 
review).  The  review  covers  one 
producer  and  one  exporter  of  the  subject 
merchandise,  .MARIS  and  .AMS. 
respectively  These  two  companies, 
along  with  the  GOS,  are  the  signatories 
to  the  suspension  agreement. 

Under  the  terms  of  the  suspension 
agreement,  the  GOS  agrees  to  offset 
completely  the  amount  of  the  net 
bounty  or  grant  determined  by  the 
Department  in  this  proceeding  to  exist 
with  respect  to  the  subject  merchandise. 
The  offset  entails  the  collection  by  the 
GOS  of  an  export  charge  applicable  to 
the  subject  merchandise  exported  on  or 
after  the  effective  date  of  the  agreement. 
See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore: 
Suspension  of  Countervailing  Duty 
Investigation,  48  FR  51167,  51170 
(November  7,  1983). 

Final  Results  of  Review 

We  determine  that  the  signatories  to 
the  suspension  agreement  have 
complied  with  the  terms  of  the 
suspension  agreement,  including  the 
payment  of  the  provisional  export 
charge  for  the  review  period.  From  ApriJ 
1, 1993,  through  March  31,  1994.  a  rate 
of  5,52  percent  was  in  effect. 

We  determine  the  total  bounty  or 
grant  to  be  2.22  percent  of  the  f.o.b. 
value  of  the  merchandise  for  the  April 
1,  1993  through  March  31,  1994  review 
period.  Following  the  methodology 
outlined  in  section  B.4  of  the  agreement, 
the  Department  determines  that,  for  the 
period  of  review,  a  negative  adjustment 
may  be  made  to  the  provisional  export 
charge  rate  in  effect.  The  adjustment 
will  equal  the  difference  between  the 
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provisional  rate  in  effect  during  the 
review  period  and  the  rate  determined 
in  this  review,  plus  interest.  This  rate, 
established  in  the  notice  of  the  final 
results  of  the  eighth  administrative 
review  of  the  suspension  agreement  [See 
Certain  Refrigeration  Compressors  from 
the  Republic  of  Singapore;  Final  Results 
of  Countervailing  Duty  Administrative 
Review.  57  FR  46540  (October  9, 1992)) 
is  5.52  percent.  For  this  period  the  GOS 
may  refund  or  credit,  in  accordance 
with  section  B.4.c  of  the  agreement,  the 
difference  to  the  companies,  plus 
interest,  calculated  in  accordance  with 
section  778(b)  of  the  Tariff  Act. 

The  Department  intends  to  notify  the 
GOS  that  the  provisional  export  charge 
rate  on  all  exports  of  the  subject 
merchandise  to  the  United  States  with 
Outward  Declarations  filed  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review 
shall  be  2.22  percent  of  the  f.o.b.  value 
of  the  merchandise. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  vmtten 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  355.22  of  the  Department's 
regulations  (19  CFR  355.22(1994)). 

Dated:  August  22. 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  96-21967  Filed  8-27-96;  8:45  am] 

BILLING  CODE  3$10-OS-P 


[C- 301-003,  C-^0 1-601] 

Roses  and  Other  Fresh  Cut  Flowers 
and  Miniature  Carnations  From 
Colombia 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 
action:  Amended  final  results  of 
reviews  pursuant  to  court  remand: 
Asociacion  Colombiana  de  Exportadores 
de  Flores  and  its  members 
("ASOCOLFLORES")  and  the 
Government  of  Colombia  ("GOC")  v. 
The  United  States:  USA-96-04-01072. 

summary:  On  March  8,  1996,  the 
Department  of  Commerce  ("the 


Department")  published  the  final  results 
of  its  administrative  reviews  of  the 
countervailing  duty  suspension 
agreements  on  certain  roses  and  other 
fresh  cut  flowers  and  miniature 
carnations  from  Colombia.  The  reviews 
coveted  over  800  Colombian  producers/ 
exporters  of  roses,  over  100  Galombian 
producers/exporters  of  miniature 
carnations  and  the  GOC  for  the  period 
covering  January  1, 1993  through 
December  31, 1993,  In  order  to  remove 
inadvertently-included  language,  we  aie 
amending  the  final  results. 
EFFECTIVE  DATE:  August  28  1996. 
FOR  FURTHER  INFORMATION  COHTACT:  N. 
Gerard  Zapiain  at  (202)  482-1090  or 
Jean  Kemp  at  (202)  482-4037  at 
Antidumping/Countervailing 
Enforcement,  International  Trade 
Administration,  U.S,  Department  of 
Commerce,  Washington,  D.C.  20230. 

Background 

On  June  14, 1996,  the  Court  of 
International  Trade  ("CTT")  issued  an 
order  remanding  to  the  Department  the 
final  results  of  the  Department's  reviews 
of  the  countervailing  duty  ("CVD") 
suspension  agreements  on  miniature 
carnations  and  roses  and  other  cut 
flowers  (See  61  Fed.  Reg.  9429  (March 
8,  1996)).  The  reviews  covered  the 
period  January  1, 1993  through 
December  31,  1993.  In  its  order,  the 
Court  granted  the  defendant's  consent 
motion  and  ordered:  (1)  that  the 
Department  correct  inadvertently- 
included  language  in  the  final  results  of 
the  administrative  reviews;  (2)  that  the 
remand  results  be  filed  with  the  Court 
on  or  before  30  days  from  the  date  of  the 
order;  and  (3)  that  the  administrative 
record  be  filed  with  the  Court,  if 
necessary,  on  or  before  70  days  from  the 
date  of  the  order.  In  the  final  results  of 
the  reviews  covering  the  1993  period, 
the  Department  stated  that  the  GOC  and 
Colombian  producers/exporters  of  the 
subject  merchandise  were  to  complete 
"repayment  and/or  refinancing  for  any 
outstanding  peso-  and  dollar- 
denominated  loans  to  meet  the  new 
short-  and  long-term  benchmarks 
[within]  90  days"  of  the  publication  of 
the  final  results  in  the  Federal  Register 
(61  Fed.  Reg.  at  9434).  The  Department 
found  in  its  1993  final  results  that  all 
peso-denominated  loans  given  under 
the  programs  covered  by  the  suspension 
agreements  had  been  issued  in 
compliance  with  the  suspension 
agreements,  in  accordance  with  pre- 
existing benchmarks  set  by  the 
Department.  There  is  no  requirement  in 
the  suspension  agreements  for 
respondents  to  refinance  loans  that  the 
Department  has  found,  in  previous 
review  periods,  to  be  in  compliance 


with  the  benchmarks  in  effect  at  the 
time  of  issuance  of  the  loans.  Therefore, 
the  Department  requested  a  remand  to 
correct  the  1993  final  results  of  the 
reviews  for  the  limited  purpose  of 
removing  the  requirement  to  refinance 
loans  that  were  issued  at  rates  in 
compliance  with  Department-set 
benchmarks. 

On  July  15, 1996,  the  Department 
reconsidered  the  final  results  of  the 
reviews  in  light  of  the  Court's  order  and 
determined  that  it  contained  improper 
language.  The  Department  concluded 
that  it  cannot  compel  respondents  to 
comply  with  conditions  not  required  in 
the  suspension  agreements.  On  Julv  26, 
1996,  the  err  affirmed  the  Department'o 
redetermination.  We  rescind  the 
requirement  that  producers/exporters  of 
subject  merchandise  refinance  peso- 
denominated  loans  granted  in 
accordance  with  pre-existing 
benchmarks. 

These  amended  final  results  of  the 
reviews  are  published  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930  as  amended  and  19  CFR  353.28(c). 

Dated:  August  22. 1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  96-21968  Filed  8-27-96;  8:45  am) 

BILUNO  CODE  SSIO-OS-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
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and  15  CFR  325.6(a)  require  the 
Secretan  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
(omments  relevant  to  the  determination 
vvhettier  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  1800H, 
Washington,  D.C.  20230.  Information 
submitted  by  any  person  is  exempt  fironi 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  96- 
00005."  A  summary  of  the  appUcatlon 
follows. 

Sunmiary  of  the  Application 

Applicant:  Spirit  Index  Ltd.,  342 
White  Horse  Pike,  Clement  on,  New 
lersey  08021^345. 

Contact:  Thomas  P.  Kaczur,  Vice 
President. 

Telephone:  (800)  581-1002. 

Application  No.:  96-00005. 

Date  Deemed  Submitted:  August  21, 
1996. 

Members  (in  addition  to  applicant): 
None. 

Spirit  Index  Ltd.  seeks  a  Certificate  to 
cover  the  following  specific  Export 
Trade,  Export  Markets,  and  Export 
Trade  Activities  and  Methods  of 
Operations. 

Export  Trade 

1.  Products.  All  products. 

2.  Services.  All  services. 

3.  Technology  rights.  Technology 
riijhts,  including,  but  not  limited  to, 
patents,  trademarks,  copyrights  and 

rade  secrets  that  relate  to  Products  and 
Services. 

4.  Export  Trade  Facilitation  Services 
fas  thev  relate  to  the  export  of  products 
services  and  technology  rights).  Export 
Trade  Facilitation  Services  include 
professional  services  in  the  areas  of 
government  relations  and  assistance 
with  state  and  federal  programs;  foreign 
trade  and  business  protocol;  consulting; 
market  research  and  analysis;  collection 
of  information  on  trade  opportunities; 
marketing:  negotiations,  joint  ventures; 
shipping,  export  management;  export 
licensing;  advertising;  documentation 
and  services  related  to  compliance  with 
(  ustoms  requirements;  insurance  and 
financing;  bonding;  warehousing;  export 
trade  promotion,  trade  show 
exhibitions;  organizational 


development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation;  and  facilitating  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

Spirit  Index  Ltd.  may: 

1.  Provide  and/or  arrange  for  the  firovision 
of  Export  Trade  Facilitation  Services  through 
corporate  planning  activities,  organizational 
structure,  management  and  managerial 
structure,  or  labor  utilization; 

2.  Engage  in  promotion  and  marketing 
activities  and  collect  information  on  trade 
opportunities  in  the  Export  Market  and 
distribute  such  information; 

3.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors, 
foreign  buyers,  andyor  sales  representatives 
in  Export  Markets; 

4.  Enter  into  exclusive  or  non-exclusive 
licensing,  and/or  sales  agreements  with 
Suppliers,  Export  Intermediaries,  or  persons 
for  the  transfier  of  title  to  property;  Products. 
Services,  know-how  and/or  Technology 
Rights: 

5.  Enter  into  exclusive  or  non-exclusive 
pricing  and/or  consignment  agreements  for 
the  sale  and  shipment  of  goods  and  services; 

6.  Allocate  the  sales,  export  orders  and/or 
divide  Expert  Markets,  among  Suppliers, 
Export  Intermediaries,  or  persons  for  the  sale, 
licensing  and/or  transfer  of  title  to  property. 
Products,  Services,  know-how  and/or 
Technology  Rights; 

7.  Enter  into  exclusive  or  non-exclusive 
agreements  for  the  pooling  of  tangible 
property,  resources,  tying  of  goods  and 
services,  price  setting,  distributionship, 
transportation  services,  shipping,  handling 
and/or  services  in  the  Export  Markets; 

8.  Enter  into  agreements  to  invest  in 
overseas  warehousing,  production  and/or 
manufacturing  facilities  for  minor  product  or 
packaging  modification  activities;  and 

9.  Enter  into  agreements  to  consolidate 
purchasing,  warehousing  operations, 
production  and/or  manufacturing  facilities. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 


Dated:  August  23, 1996. 
W.  Dawn  Busby. 

Director.  Office  of  Export  Trading  Company 
Affairs. 

!FR  Doc  96-21925  Filed  8-27-96;  8:45  am) 

BILUNG  CODE  351IM>At4 


National  Institute  of  Standards  and 
Technology 

Public  Meeting  on  U.S.  Technical 
Participation  in  10th  Quadrennial 
Conference  of  the  International 
Organization  of  Legal  Metrology 
(OIML) 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Announcement  of  pre- 
conference  meeting  prior  to  OIML  10th 
Quadrennial  International  Conference. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST)  will 
hold  a  public  meeting  to  discuss  U.S.. 
technical  participation  in  the  10th 
Quadrennial  Conference  of  the 
International  Organization  of  Legal 
Metrology  (OIML).  The  principal  focus 
will  be  on  29  OIML  Recommendations 
on  legal  measuring  instruments  ihat  will 
be  presented  for  ratification  by  the 
Conference.  These  Recommendations 
and  OIML-member  nations'  technical 
comments  on  them  will  be  reviewed 
with  interested  parties  who  will  be 
given  an  opportunity  to  present  their 
views  on  the  Recommendations  and 
other  relevant  issues  of  the  Conference. 

The  public  meeting  is  open  to  all 
interested  parties.  Participants  with  an 
expressed  interest  in  particular  topics 
may  obtain  copies  of  the  Conference 
technical  agenda,  including  copies  of 
the  Recommendations  to  be  ratified.  A 
written  summary  of  oral  presentations 
by  interested  parties  should  be  arranged 
and  scheduled  beforehand.  Written 
comments  are  welcome  at  any  time. 
DATES:  Pre-conference  meeting  at  NIST: 
20  September  1996  from  10a.m.  to  12 
noon:  Tenth  OIML  International 
Conference  in  Vancouver.  British 
Columbia:  4-8  November  1996. 
LOCATION:  Pre-conference  meeting: 
National  Institute  of  Standards  and 
Technology  (NIST  North)  Conference 
Room  145,  820  West  Diamond  Avenue, 
Gaithersburg,  Maryland;  International 
Conference:  Pan  Pacific  Hotel, 
Vancouver.  British  Columbia,  Canada. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  E.  Chappell,  Chief,  Standards 
Management.  Office  of  Standards 
Services.  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899;  telephone:  301/975- 
4023.  fax:  301/9266-559,  e-mail: 
Samuel.ChappeH@nist,gov. 
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SUPPLEMENTARY  INFORMATION:  The 
International  Organization  of  Legal 
Metroiogy  (OiML)  is  an 
intergovernmental  (treaty)  organization 
in  which  the  United  States  and  53  other 
nations  participate.  Its  principal 
purpose  IS  to  harmonize  national  laws 
and  regulations  pertaining  to  testing  and 
verifying  the  performance  of  legal 
measuring  instruments  used  for  equity 
in  commerce,  for  public  and  worker 
health  and  safety,  and  for  monitoring 
and  protection  of  the  environment.  The 
harmonized  results  are  to  promote 
international  trade  of  measuring 
instruments  and  products  affected  by 
measurement. 

Twenty-nine  Recommendations  will 
be  presented  for  ratification  by  the 
Conference  in  these  categories:  (1) 
Those  already  approved  by  the 
International  Committee  of  Legal 
Metrology  (CIML)  between  1993  and 
1995,  and  (2)  those  that  are  expected  to 
be  submitted  directly  to  tlte  Conference 
for  approval.  These  Recommendations 
and  the  OIML-member  nations  holding 
the  responsible  secretariat  for  their 
development  are  as  follows: 

Category  3; 

R14    Polarizmetric  saccharimeters 

(France) 
R31    Diaphragm  gas  meters 

(Netherlands) 
R50    Continuous  totalizing  automatic 

weighing  instruments  (UK) 
R  51       Automatic  catchweighting 

instruments  (UK) 
R  61       Automatic  gravimetric  filling 

instruments  (UK) 
R  63      Petroleum  measurement  tables 

(USA) 
R  102    Aimex:  Test  procedures  for 

sound  calibrators  Germany) 
R  106    Aimex:  Test  procedures  for 

automatic  rail-weighbridges  (UK) 
R  107    Aimex:  Test  procedures  for 

discontinuous  totalizing  automatic 

weighting  instruments  (UK) 
R  110    Pressure  balances  (Bulgaria  and 

Czech  Republic) 
R  111    Weights  of  classes  Ej.  E2.  Fi,  F2, 

M,,M2.M3,(USA) 
R  11 2    High  performance  liquid 

chromatographs  for  measuirement  of 

pesticides  and  other  toxic 

substances  (USA) 
R  1 1 3    Portable  gas  chromatographs  for 

field  measurements  of  hazardous 

chemical  pollutants  (USA) 
R  114    Clinical  electrical  thermometers 

for  continuous  measurement 

(Germany) 
R  115    Clinical  electrical  thermometers 

with  maximum  device  (Germany) 
R  116    Inductiviely  coupled  plasma 

atomic  emission  specrtrometers  for 

measurement  of  metal  pollutants  in 

water  (USA) 


R 117    Measuring  assemblies  for 

liquids  other  than  water  (Germany) 

R  118    Testing  procedures  and  test 
report  format  for  pattern  evaluation 
of  fuel  dispensers  for  motor 
vehicles  (Germany) 

R119    Pipe  provers  for  testing 

measuring  systems  for  liquids  other 
than  water  (japan) 

R  120    Standard  capacity  measures  for 
testing  measuring  systems  for 
liquids  other  than  water  (Germany/ 
France) 

R  121    The  scale  of  relative  humidity  of 
air  certified  against  saturated  salt 
solutions  (People's  Republic  of 
China) 

R  122    Equipment  for  speech 
audiometers  (Germany) 

R  123    Portable  and  transportable  X-ray 
fluorescence  spectrometers  for  field 
measurement  of  hazardous 
elemental  pollutants  (USA) 

Category  2: 

—Revision  of  R  49:  Water  meters  (UK) 

— Revision  of  R  54:  ph-scale  for  aqueous 
solutions  (Russia) 

— Revision  of  R  58:  Sound  level  meters 
including  development  of  Annex: 
Test  report  format  for  the  evaluation 
of  sound  level  meters  (Germany) 

— Revision  of  R  79:  Information  on 
labels  of  prepackaged  products  (USA) 

— Revision  of  R  88:  Integrating- 
averaging  sound  level  meters 
including  development  of  Annex; 
Test  report  format  for  the  evaluation 
of  integrating-averaging  sound  level 
meters  (Germanv) 

— Refractometers  for  measuring  the 
sugar  content  of  grape  must  (France) 

Dated:  August  21,  1996. 
Samuel  Kramer, 
Associate  Director. 

rpR  Doc.  96-21863  Filed  8-27-96;  8:45  am] 
BILLING  CODE  3S1&-13-M 


[Docket  No  960308063-6214-02] 
RIN  0693-XX15] 

Withdrawal  of  Voluntary  Product 
Standard  PS  73-89  Glass  Bottles  for 
Carbonated  Soft  Drinks 

4Ci£NCY:  National  Institute  of  Standards 
ana  Technology  (NIST),  Commerce. 
ACTION:  Annoimcement  of  withdrawal  of 
Voluntary  Product  Standard  PS  73-89 
Glass  Bottles  for  Carbonated  Soft  Drinks. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
annoimces  the  withdrawal  of  Voluntary 
Product  Standard  PS  73-39  Glass 
Bottles  for  Carbonated  Soft  Drinks.  This 
action  is  taken  in  accordance  with  10.13 
of  the  Department  of  Commerce 
(Department)  Procedures  for  the 


Development  of  Voluntary  Product 
Standards  (15  CFR  Part  10)  and 
terminates  the  authority  to  refer  to  the 
standard  as  a  Voluntary  Product 
Standard  developed  under  the 
Department  procedures. 
EFFECTIVE  DATE:  October  28,  1996. 
FOR  FURTHER  INFORMATION  CON' ACT: 
Barbara  M.  Meigs,  b:<ii.a<irua 
Management  Program,  Office  of 
Standards  Services,  National  Institute  of 
Standards  and  Technology,  Building 
820,  Room  164,  Gaithersburg,  Maryland 
20899.  Tel:  301-975-4025,  Fax:  301- 
926-1559. 

SUPPLEMENTARY  INFORM  A  "ON    .VIST 
announced  in  the  i  ederal  Register  (61 
FR  14555)  on  April  2,  1996,  that  it 
intended  to  withdraw  Voluntary 
Product  Standard  PS  73-89  due  to  lack 
of  a  proponent  organization  or 
government  agency  to  cover  costs  for 
administrative  and  technical  support 
services  provided  by  the  Department,  a 
requirement  for  Department 
sponsorship  under  section  10(b)(6)  of 
the  Procedures  for  the  Development  of 
Voluntary  Product  Standards  (15  CFR 
Part  10).  NIST  received  no  oral  or 
written  objections  to  the  withdrawal  of 
PS  73-89  in  response  to  the 
announcement  and  therefore 
determined  that  the  standard  be 
withdrawn. 

Authority:  15  U.S.C.  272. 

Dated:  August  21, 1996. 
Samuel  Kramer, 
Associate  Director. 
[FR  Doc.  96-21864  Filed  8-27-96;  8:45  am] 

BILUMG  CODE  3510-13-M 


National  Oceanic  and  Atmosohenr 
Administration 

Evaluation  ot  State  Coastal 
Management  Programs  and  National 
Estuarme  Research  Reserves 

AGENCY:  Office  of  Ocean  ana  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  availability  of 

evaluation  final  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availabiUty  of  the  final  evaluation 
findings  for  the  Guam  and  Wisconsin 
Coastal  Management  Programs,  Hudson 
River  (New  York),  Weeks  Bay 
(Alabama),  Tijuana  River  (California), 
North  Inlet/Winyah  Bay  (South 
Carolina),  Narragansett  Bay  (Rhode 
Island)  and  North  CaroUna  National 
Estuarine  Research  Reserves  (NERRs). 
Sections  312  and  315  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
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as  amended,  require  a  continuing 
review  of  the  p)erformance  of  coastal 
states  with  respect  ro  approved  coastal 
management  programs  and  the 
operation  and  management  of  NERRs. 

The  State  of  Wisconsin  and  the 
Territory  of  Guam  were  found  to  be 
adhering  to  and  implementing  and 
enforcing  their  Federally  approved 
coastal  management  programs, 
addressing  the  national  coastal 
management  objectives  identified  in 
CZMA  Section  ,303(a)(AHK),  and 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards. 

Hudson  River,  Tijuana  River,  North 
Inlet/VVinyah  Bay.  Narragansett  Bay  and 
North  Carolina  NERRs  were  found  to  be 
adhering  to  programmatic  requirements 
of  the  NERR  system.  Weeks  Bay  was 
found  to  be  not  fully  adhering  to  the 
NiERR  System  goals',  the  Federally 
approved  NERR  management  plan,  and 
to  the  terms  of  its  financial  assistance 
awards. 

Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  written 
request  from:  Vickie  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
11th  Floor,  Silver  Spring,  Maryland 
20910  (301) 713-3087x126. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zf)ne  Management  Program 
Administration) 

Dated:  August  21,  1996. 
W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(PR  Doc.  96-21871  Filed  8-27-96;  8:45  am] 

BILUNQ  COOE  3910-«»-M 


[Docket  No.  95106161159-6230-04;  I.D. 
08209611 

RIN  064S-2A16 

The  Fishing  Capacity  Reduction 
Initiative  (FORI);  Final  Program  Notice 
and  Announcement  of  Availability  of 
Federal  Assistance 

AGENCY:  National  Marine  Fisheries 

Sen.  ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  program  notice. 

SUMMARY:  NMFS  issues  this  notice  to 
respond  to  comments  on  the  proposed 
FCRl.  describe  the  final  program 
requirements,  and  announce  the 
availability  of  Federal  assistance.  The 
Department  of  Commerce  (Commerce) 
has  made  $25  million  available  for  a 
grant  program  for  fishermen  who  hold 
Northeast  multispecies  limited  access 
groundfish  fishery  permits,  and  who 
scrap  or  make  their  vessels  permanently 


ineligible  to  participate  in  any  fishery 
and  surrender  all  associated  Federal  fish 
harvesting  permits.  The  FCRI's 
objectives  are  to  provide  grants  to 
eligible  fishermen  adversely  impacted 
by  the  groundfish  fishery  disaster,  and 
to  aid  me  long-term  viability  of  the 
groundfish  fishery  resource  through  the 
reduction  of  active  harvesting  capacity 
at  the  lowest  cost. 
DATES:  Applications  must  be 
postmarked  by  October  28. 1996. 
ADDRESSES:  Application  forms  may  be 
obtained  firom,  and  completed 
applications  sent  to,  the  Northeast 
Financial  Services  Branch,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 
Erwin.  NMFS,  (508)  281-9203. 

8UPPt.EMENTARY  INFORMATION: 

I.  Background 

As  a  result  of  the  August  2. 1995, 
declaration  of  a  fishery  resource  disaster 
by  the  Secretary  of  Commerce 
(Secretary).  $25  million  in  emergency 
disaster  assistance  has  been  made 
available  to  NOAA  for  the  FCRl.  The 
authority  for  this  program  is  contained 
in  section  308(d)  of  the 
Interjurisdictional  Fisheries  Act  (IFA)  of 
1986  (16  U.S.C.  4107(d)),  as  amended. 

The  IFA  requires  that  before 
providing  financial  assistance  imder  a 
fishing  capacity  reduction  program,  the 
Secretary  determine  that  adequate 
conservation  and  management  measures 
are  in  place  in  that  fishery.  On  May  15, 
1996,  die  Secretary  approved 
Amendment  7  to  the  Northeast 
Multispecies  Groundfish  Management 
Plan,  which  implements  several  major 
measures  designed  to  rebuild  overfished 
groundfish  resources.  The  Secretary 
hereby  determines,  therefore,  that  the 
measures  contained  in  Amendment  7 
are  adequate  conservation  and 
management  measures  for  purposes  of 
implementing  a  fishing  capacity 
reduction  program. 

On  Jime  4, 1996,  NMFS  published  a 
Federal  Register  notice  (61  FR  28177) 
announcing  the  proposed  FCRl  and 
requesting  comments  on  a  number  of 
issues  including  eligibility,  scoring 
methods,  vessel  reuse,  scrapping,  and 
program  mission.  The  background  for 
this  program  is  provided  in  the  June  4. 
1996,  notice  and  is  not  repeated  here. 

II.  Comments  and  Responses 

Fifteen  comments  were  received  from 
the  following  entities:  U.S.  Coast  Guard 
Station,  Portland,  ME;  Atlantic  Trawlers 
Fishing,  Inc.;  Associated  Fisheries  of 
Maine,  The  Groundfish  Group;  Atheam 
Marine  Agency,  Inc.;  Endangered  Seas 


Campaign,  World  Wildlife  Fund 
International;  Atlantic  Salmon  of  Maine; 
Chairman.  Board  of  Supervisors, 
Cochise  County.  AZ:  Environmental 
Defense  Fund;  Conservation  Law 
Foundation.  New  England  Fishery 
Management  Council;  and  five 
individuals.  Similar  comments  have 
been  combined. 

Comment  J.- Two  commenters 
suggested  NMFS  should  not  proceed 
with  the  $25  million  program  until  the 
agency  had  established  appropriate 
means  to  evaluate  whether  the  Fishing 
Capacity  Reduction  Demonstration 
Program  (FCRDP)  achieved  its  objective 
and  was  able  to  ensure  that  a  larger 
program  would  not  cause  substantial 
damage  to  other  fisheries. 

Response  1:  The  objectives  of  the 
FCRDP  were  to  demonstrate  that  such  a 
program  could  be  successfully  designed 
and  implemented,  and  that  the  fishing 
industry  was  interested  in  participating 
in  the  program.  Under  the  $2  million 
FCRDP,  NMFS  successfully  removed  11 
vessels  and  26  permits  from  the  fishery, 
and  received  bids  from  fishermen  worth 
over  $52  million.  Clearly  the  objectives 
of  the  program  were  met.  With  respect 
to  harming  other  fisheries,  NMFS  relies 
on  sound  conservation  and  management 
plans  to  protect  fishery  resources.  Many 
New  England  fisheries  are  under  limited 
entry  schemes,  which  means  that 
anyone  wishing  to  enter  one  of  those 
fisheries  must  purchase  an  existing 
permitted  vessel.  A  fisherman 
participating  in  the  FCRl  may  only  enter 
the  groundfish  fishery'  if  he  purchases  a 
vessel  that  is  already  permitted  for  that 
fishery.  However,  the  FCRl  does  not 
restrict  a  participant's  privilege  to  fish. 
Participants  are  free  to  purchase  a 
permitted  groundfish  vessel,  or  fish 
with  a  different  vessel  in  an  open  access 
fisher}'.  Finally,  under  the  FCRDP, 
NMFS  removed  15  limited  access 
permits  from  other  fisheries  and 
anticipates  that  the  larger  program  will 
provide  substantial  spillover  benefits  to 
the  non-groundfish  fisheries  because 
vessel  owners  are  required  to  surrender 
all  Federal  fishing  permits. 

Comment  2:  Several  commenters 
believed  that  the  program's  design  to 
remove  active  fishing  capacity  has  no 
long-term  utility  and  should  be  changed 
to  remove  potential  fishing  capacity. 

Response  2:  NMFS  believes  that 
focusing  the  program  on  reducing  active 
fishing  capacity  is  an  appropriate  design 
to  aid  in  the  long-term  viability  of  the 
groundfish  fishery  resource.  The 
program  gauges  active  fishing  capacity 
in  terms  of  a  vessel's  performance,  as 
measured  by  its  groundfish  revenues.  In 
this  manner,  the  program  should  target 
those  vessels  associated  wdth  higher 
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landings.  Potential  or  latent  fishing 
capacity  is  difficult  to  measure, 
particuiarly  since  the  skill  of  individual 
vessel  captains  plays  a  key  role. 
However,  NMFS  recognizes  that  latent 
fishing  capacity  is  a  concern  and  may 
address  it  in  future  programs. 

Comment  3:  Several  comments 
reflected  the  view  that  using  revenues  as 
a  measure  of  capacity  does  not 
necessarily  mean  that  the  boats  with  the 
most  capacity  will  be  removed. 

Response  3:  NMFS  believes  using 
revenues  as  a  measure  of  capacity  is 
simple  and  provides  a  cost-effective 
standard.  Measuring  fishing  capacity 
can  involve  many  complicated  variables 
and  NMFS  remains  convinced  that  the 
program  objective  of  removing  active 
fishing  capacity  at  the  least  cost  is  best 
achieved  by  using  revenues  as  a 
measure  of  capacity. 

Comment  4:  A  number  of  comments 
discussed  the  various  scoring  proposals. 
Comments  were  fairly  evenly  divided  in 
support  of  Scoring  Alternatives  I  and  III. 
No  comments  supported  Alternative  II. 

Response  4:  NMFS  outlined  three 
alternative  scoring  proposals  in  the 
proposed  program  notice  and,  based  on 
the  comments  received,  sees  no 
compeUing  reason  to  change  the  scoring 
method  used  in  the  demonstration 
program.  NMFS  believes  Alternative  I, 
which  was  used  in  the  demonstration 
program,  is  the  most  effective  way  to 
remove  active  groundfish  capacity  at  the 
least  cost. 

Comment  5:  One  commenter  wanted 
NMFS  to  prohibit  eligibility  of 
corporations  owned  by  Fishery 
Management  Council  members. 

Response  5.  NMFS  agrees  and  has 
incorporated  this  prohibition  into  the 
final  program. 

Comment  6:  A  fisherman  commented 
that  he  would  like  to  see  a  clear 
statement  that  recipients  of  FCRI 
financial  assistance  are  not  giving  up 
their  rights  to  fish. 

Response  6:  NMFS  agrees  that  the 
FCRI  is  not  intended  to  eliminate  a 
participant's  privilege  to  fish,  and  has 
incorporated  this  comment  into  the  final 
program. 

Comment  7:  NMFS  received  the  most 
comments  on  the  issues  associated  with 
vessel  reuse,  mandatory  scrapping,  and 
the  transfer  of  fishing  vessels  abroad. 
Some  commenters  supported  a 
continuation  of  the  mandatory 
scrapping  requirement:  some  wanted 
foreign  transfers  prohibited  because  of 
vessel  tracking  and  enforcement 
concerns,  while  others  wanted  NMFS  to 
allow  vessels  to  be  reused  for  any 
activity. 

Response  7:  At  the  time  of 
implementation  of  the  pilot  program, 
mandatory  scrapping  or  sinking  were 
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the  only  ways  for  NMFS  to  ensure  that 
fishing  vessels  did  not  reenter  another 
fishery.  Subsequently,  Congress 
amended  the  IFA  to  provide  NMFS  with 
statutory  authority  to  ensure  that  vessels 
do  not  reenter  any  fishery  after  receiving 
a  FCRI  grant.  The  IFA  now  allows  for 
vessel  reuse  and  specifically  identifies 
vessel  transfers  to  nonprofit 
organizations  for  purposes  of  research, 
education,  and  training.  The  IFA  also 
authorizes  the  Secretary  to  allow  other 
appropriate  non-fishing  uses.  As 
described  in  the  proposed  program 
notice,  NMFS  proposed  allowing  vessels 
to  also  be  reused  for  humanitarian, 
safety,  or  law  enforcement  purposes, 
and  requested  comments  on  allowing 
foreign  transfers  to  public  and  private 
entities.  Based  on  the  comments,  NMFS 
will  allow  vessel  transfers  to  a  U.S. 
public  entity,  a  U.S.  nonprofit 
organization,  and  foreign  national 
governments  for  research  (including 
fisheries  research),  education,  training, 
humanitarian,  safety,  or  law 
enforcement  purposes.  Transfers  to 
foreign  private  entities  will  not  be 
allowed  due  to  tracking  and 
enforcement  problems. 

Comment  8:  One  fishing  group 
strongly  opposed  releasing  any 
information  on  applicants  until  after  the 
selection  process  is  over. 

Response  8:  NMFS  intends  to  provide 
legal  notice  of  the  names  of  vessels  and 
their  ovraers  for  which  a  successful 
investigation  has  been  completed. 
During  program  implementation,  all 
scores  and  bids  will  be  treated  as 
proprietary  information  and  will  only  be 
disclosed  to  Federal  officials  who  are 
responsible  for  the  FCRI  or  otherwise 
when  required  by  court  order  or  other 
applicable  law.  such  as  the  Freedom  of 
Informaition  Act  (FOIA).  The  amount  of 
the  bids  of  successful  apphcants  will  be 
released  after  completion  of  the 
program,  and  not  prior  to  selection.  The 
FOIA  prohibits  NMFS  fi-om  releasing 
commercial  or  financial  information 
that  is  privileged  or  confidential. 

Comment  9:  One  commenter  argued 
that  in  view  of  the  Nation's  financial 
status  and  cuts  in  various  programs 
such  as  Medicare,  Social  Security,  and 
education  programs,  the  Federal 
government  should  not  be  spending  $25 
million  on  a  vessel  and  permit  buy  out. 

Response  9:  The  FCRI  is  an  integral 
part  of  the  Administration's  response  to 
the  groundfish  disaster  in  New  England. 
The  FCRI  is  specifically  aimed  at 
providing  economic  assistance  to 
people,  in  this  case  fishermen  and  their 
families,  who  have  been  harmed  as  a 
result  of  the  fishery  disaster.  The  funds 
being  used  for  the  FCRI  are  statutorily 
restricted  to  provide  financial  assistance 


to  fishermen  adversely  impacted  by 
fishing  resource  disasters  and  cannot  be 
used  for  other  purposes. 

Comment  10:  One  commenter  worried 
that  the  FCRI  would  dislocate  highly 
skilled  fishermen  with  no  provisions  for 
retraining. 

Response  10:  As  stated  earlier  in  this 
notice,  the  FCRI  is  intended  to  provide 
fishermen  with  an  alternative  to 
remaining  in  the  fishery.  The  program  is 
not  intended  to  force  people  into 
unemployment.  The  FCRI  is  a  voluntary 
program.  Fishermen  choose  to  submit 
bids  and  relinquish  their  permits  and 
vessels.  Presimiably.  the  fishermen  who 
participate  in  the  program  have  thought 
through  the  pros  and  cons  of  offering 
their  vessels  and  permits. 

Comment  11:  One  commenter  was 
concerned  that  no  environmental 
impact  statement  on  the  FCRI  had  been 
prepared. 

Response  11:  NMFS  has  prepared  an 
Environmental  Assessment  (EA)  of  the 
FCRI.  An  EA  is  required  for  compliance 
with  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  42  U.S.C.  4371  et 
seq..  which  is  a  condition  for  the  grant. 
The  purpose  of  an  EA  is  to  determine 
whether  significant  impacts  on  the 
quality  of  the  human  envirorunent  could 
result  from  the  proposed  action.  The 
environmental  analysis  in  this  EA 
provides  the  basis  for  this  determination 
and  must  evaluate  the  intensity  or 
severity  of  the  impact  of  an  action  and 
the  significance  of  an  action  with 
respect  to  society  as  a  whole,  the 
affected  region  and  interests,  and  the 
locality.  If  the  action  is  determined  not 
to  be  significant,  the  EA  and  resulting 
finding  of  no  significant  impact  would 
be  the  final  environmental  documents 
required  by  NEPA.  An  Environmental 
Impact  Statement  (EIS)  must  be 
prepared  only  if  the  proposed  action 
may  cause  a  significant  impact  to  the 
quality  of  the  human  enviroimienf.  With 
respect  to  the  FCRI.  the  EA  prepared  by 
NMFS  found  that  the  proposed  action 
would  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  no  EIS  was  prepared. 
Comment  12:  One  commenter 
suggested  NMFS  should  match  landings 
slips  writh  tax  records  as  a  way  to 
validate  groundfish  landings  because 
some  boats  may  have  slipf>ed  by  last 
time. 

Response  12:  NMFS  will  continue  to 
use  every  means  available  to  validate 
landings  and,  as  in  the  pilot  program, 
landings  that  cannot  be  verified  will  not 
be  allowed. 

Comment  13:  One  commenter 
expressed  concern  that  fishing  vessels 
should  be  "fishable"  at  the  time  of  grant 
award  closing. 
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Response  13:  NMFS  agrees  with  this 
comment  and  has  incorporated  a 
relevant  provision  into  the  final 
program 

Comment  M  One  com menter  stated 
that  the  pilot  program  allowed 
fishermen  to  receive  more  than  the  fair 
market  value  of  their  vessel,  which  then 
allowed  for  the  fisherman  to  purchase  a 
better  vessel  and  continue  fishing. 

Response  M  The  FCRI  does  not  use 
a  fair  market  value  test  or  vessel  survey 
because  the  fair  market  value  of  the 
vessel  would  not  capture  the  full  value 
of  the  fisherman's  bid.  The  bid  includes 
the  vessel's  worth  and  the  value  of  the 
associated  permits.  Each  fisherman's  bid 
is  scored  in  relation  to  the  groundfish 
revenues  associated  with  the  vessel 
being  offered.  All  bids  receive  a  score 
and  are  ranked  against  all  other  bids. 
Successful  applicants  are  not  prevented 
from  purchasing  another  fishing  vessel 
just  as  they  can  today.  However,  the  net 
effect  IS  that,  because  there  is  a 
moratorium  on  new  vessels  entering  the 
fishery,  there  would  be  one  less  vessel 
and  permit  in  the  fishery. 

III.  Definitions 

Eligible  multispecies  limited  access 
permit  means  those  limited  access 
permits  defined  in  the  regulations 
implementing  the  Northeast 
Multispecies  Fishery  Management  Plan, 
as  amended  by  Amendment  7,  50  CFR 
651.4(b),  To  be  eligible,  a  permit  must 
be  free  of  all  permit  sanctions  or  Notice 
of  Permit  Sanction,  at  the  time  of 
application  and  at  grant  award  closing. 
Owners  of  permits  who  have  been 
issued  a  permit  sanction  or  a  Notice  of 
Permit  Sanction  are  not  eligible  for 
consideration  because  compensation  of 
fishermen  who  violate  fishery 
regulations  would  contravene  the 
program's  objective  to  aid  the  long-term 
viability  of  the  fishery  resource. 

Fisherman  means  any  natural  or  legal 
person  who  (1)  owns  a  fishing  vessel 
with  an  eligible  multispecies  limited 
access  permit,  (2)  has  less  than 
$2,000,000  in  net  revenues  firom 
commercial  fishing  annually,  and  (3)  is 
a  U.S.  citizen  or  permanent  resident 
alien. 

Qualifvmg  period  means  the  calendar 
years  of  IMl.  1992, 1993  and  1994. 

Regulated  groundfish  species  means 
those  species  that  are  regulated  under 
the  Northeast  Multispecies  Fishery 
Management  Plan  and  are  Umited  to 
cod.  haddock,  pollock,  yellowtail 
fiounder.  winter  flounder,  gray  sole, 
American  plaice,  windowpane  flounder, 
white  hake,  and  redfish. 

U.S.  citizen  means  a  U.S.  citizen  for 
the  purpose  of  documenting  vessels  in 
the  U.S.  coastwise  trade.  Coastwise 
trade  documentation  requires:  (1)  All 


sole  proprietors  to  be  U.S.  citizens,  (2) 
75  percent  of  all  partners  (and  100 
percent  of  all  general  partners)  in  a 
partnership  to  be  U.S.  citizens,  and  (3) 
75  percent  of  all  owners  of  a  corporation 
(as  well  as  its  chief  executive  officer  and 
the  minority  of  its  directors  necessary  to 
constitute  a  quorum)  to  be  U.S.  citizens. 
46  CFR  67,  Subpart  C. 

IV.  FCRI  Program  Overview 

The  objectives  of  the  FCRI  are  to 
provide  grants  to  eligible  fishermen 
adversely  impacted  by  the  groundfish 
fishery  disaster,  and  to  aid  the  long-term 
viability  of  the  fishery  resource  through 
the  reduction  of  active  fishing  capacity 
at  the  lowest  cost.  All  fishing  vessels 
with  an  eligible  valid  multispecies 
limited  access  permit  may  apply.  The 
FCRI  allows  the  applicant  to  establish  a 
price  for  offered  vessels  and  permits 
that  will  be  scored  in  a  competitive 
manner.  Although  the  FCRI  is  designed 
to  remove  vessels  and  permits  from  the 
groundfish  fishery,  successful 
applicants  do  not  forfeit  their  privilege 
to  fish. 

A  successful  applicant  with  an 
undocumented  vessel  will  be  required 
to  scrap  the  vessel.  Sinking  will  also  be 
allowed,  so  long  as  it  is  conducted  in 
compliance  wim  all  applicable  Federal, 
state,  and  local  environmental  laws  and 
regulations.  A  successful  applicant  with 
a  documented  vessel  will  be  required  to 
scrap  or  sink  the  vessel  or  transfer  it  to 
a  U.S.  public  entity,  a  U.S.  nonprofit 
organization,  or  a  foreign  national 
government  for  research  (including 
fisheries  research),  education,  training, 
himianitarian,  safety,  or  law 
enforcement  purposes.  If  a  vessel  is 
transferred  to  an  eligible  entity,  NMFS 
will  require  that  the  title  include  a 
provision  that  the  vessel  be  scrapped  by 
that  entity  once  it  has  served  the 
purpose  /or  which  it  was  transferred. 
Before  any  vessel  may  be  transferred, 
NMFS  will  require  that  the  vessel's 
Coast  Guard  document  has  a  permanent 
restriction  prohibiting  that  vessel  from 
holding  a  fishery  endorsement.  NMFS 
reserves  the  right  to  approve  all  vessel 
transfers. 

Vessel  Transfers 

Recognizing  that  limited  Federal 
funding  is  available  for  this  program, 
the  fishermen  may  leverage  these 
monies  with  non-Federal  resources. 
NMFS  will  allow  vessels  to  be  either 
donated  or  sold  to  a  U.S.  public  entity, 
a  U.S.  nonprofit  organization,  or  a 
foreign  national  govenmient.  The  ability 
to  sell  their  vessels  should  allow 
fishermen  to  submit  lower  bids,  and 
consequently  exic  the  fishery  at  a  lower 
cost  to  the  government.  Because  the 
fishermen  will  have  been  partially 


compensated  by  the  government 
through  the  purchase  of  their  permits, 
acquiring  entities  may  be  able  to 
purchase  the  vessels  at  below  market 
value,  allowing  these  entities  to  obtain 
vessels  that  otherwise  would  have  been 
beyond  their  limited  budgets.  In 
engaging  in  these  transfers,  fishermen 
have  the  opportunity  to  receive  the  best 
value  for  the  loss  of  their  vessels  and 
permits.  Vessel  transfers  will  benefit  all 
parties  and  enhance  the  government's 
ability  to  remove  the  greatest  capacity  at 
the  least  cost. 

Regardless  of  the  manner  in  which  a 
vessel  is  disposed  of  or  transferred,  all 
Federal  fishing  permits  associated  with 
that  vessel  must  be  surrendered  at  the 
time  of  grant  award  closing. 

V.  How  to  Apply 

A.  Eligible  Applications 

Applications  for  FCRI  grants  wall  only 
be  considered  from  eligible  fishermen, 
as  defined  in  this  notice,  who  are 
ov«iers  of  eligible  vessels,  which  meet 
the  conditions  stated  below.  Federal 
Government  agencies  or  employees, 
including  full-time,  part-time,  and 
intermittent  personnel,  and  Fishery 
Management  Council  members  (or 
corporations  owned  by  them)  and 
employees  are  not  eligible  to  submit  an 
application. 

For  a  vessel  to  be  eligible  for  the  FCRI, 
it  must  meet  the  following  conditions: 

1.  Have  an  eligible  multispecies 
limited  access  fishing  permit.  Vessel 
owners  will  be  required  to  surrender 
such  permits  along  with  ALL  other 
Federal  fishing  permits  issued  to  that 
vessel  if  awarded  financial  assistance 
under  the  FCRI.  Although  pending  or 
assessed  civil  penalties  for  state  or 
Federal  fisheries  violations  do  not 
disqualify  a  vessel  owner  from 
application,  all  outstanding  and/or 
pending  investigations,  charges,  and 
penalties  must  be  resolved  within  a 
reasonable  period  of  time  prior  to  grant 
award  closing.  The  Secretary  retains 
discretion  to  determine  the  applicant's 
integrity  and  responsibility  to  receive 
Federal  assistance  funds  and  to  comply 
with  the  terms  and  conditions  of  the 
FCRI  award,  and  may  deny  funding  or 
impose  special  award  conditions 
pursuant  to  any  pending  or  outstanding 
state  or  Federal  fisher}'  violation. 

2.  Be  active  and  functioning. 
Successful  applicants  will  be  required 
to  show  proof  that  their  vessel  made  at 
least  two  (2)  fishing  trips  (of  any 
duration  for  any  species)  during  the  60 
days  prior  to  the  date  for  the  submission 
of  applications  for  FCRI  assistance  and 
that  the  vessel  is  capable  of  fishing  for 
groundfish  in  Federal  waters  under  its 
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own  power  at  the  time  of  application 
and  erant  award  closing. 

3.  Have  derived  65  percent  or  more  of 
its  gross  annual  revenues  from  the  sale 
of  regulated  groundfish  species  in  each 
of  the  3  years  dunng  the  qualifying 
penod.  this  means  that  in  1991,  1992. 
1993.  and  1994,  successful  applicants 
must  be  able  to  prove  that  65  percent  or 
more  of  the  gross  revenues  (for  the 
vessel  involved)  m  each  of  the  3  years 
chosen  dunng  the  qualifying  period  was 
from  the  sale  of  regulated  groundfish 
species 

B.  Submission  of  Applications 

Applicants  are  limited  to  one  bid  per 
vessel  under  the  FCRI.  If  the  amount  of 
a  bid  is  predicated  upon  a  transfer  for 
money  to  a  third  party,  but  that  transfer 
is  not  approved,  applicants  may  not 
submit  a  new  bid. 

Vessel  owners  will  be  given  60  days 
from  the  date  of  filing  for  public 


inspection  at  the  Office  of  the  Federal 
Register  of  this  final  FCRI  notice  to 
submit  a  FCRI  application  form.  Proof  of 
eligibiuty  need  not  be  submitted  with 
the  application  Applicants  will  be 
required  to  submit  one  signed  original 
application.  No  facsimile  applications 
will  be  accepted.  NTMFS  will  provide 
applicants  with  proof  of  receipt.  The 
anticipated  time  required  to  process 
applications  is  120  days  from  the  date 
of  this  notice. 

All  multispecies  limited  access 
fishing  permit  holders  will  be  mailed  a 
copy  of  the  FCRI  application  form  along 
with  a  copy  of  this  Federal  Register 
notice.  FCRI  application  forms  are  also 
available  at  the  NMFS  Regional  Office 
(See  ADDRESSES). 

VI.  Application  Review  and  Scoring 

All  Umely  submitted  and  completed 
applications  will  be  assigned  a  score 
calculated  by  the  follov^dng  method: 


Step  A.  Identify  Bid 

The  bid  is  the  dollar  amount 
submitted  by  the  applicant  in  the 
appUcation. 

Step  B.  Calculate  Vessel  Performance 

Vessel  performance  will  be 
determined  by  averaging  the  annual 
revenues  from  the  sale  of  regulated 
groundfish  species  harvested  by  that 
vessel  for  the  highest  3  years  during  the 
qualifying  period.  Applicants  may  only 
use  revenues  from  those  years  in  which 
65  percent  or  more  of  gross  revenues 
were  derived  from  the  sale  of  regulated 
groundfish  species. 

Step  C.  Determine  Vessel  Score 

A  vessel  score  will  be  calculated 
using  the  following  formula: 


SCORE = 


Bid 


(average  annual  revenues  fix)m  sale  of  regulated  groundfish  species  in  highest  3  years) 


Determining  a  bid  amount  is 

extremely  important,  since  this  will  be 
a  key  factor  in  the  success  of  an 
apphcant  If  the  bid  is  too  high  in 
'lelation  to  the  vessel's  overall 
performance,  the  bid  may  not  be 
competitive  In  the  pilot  program, 
successful  applicants  submitted  bids 
that  resulted  in  scores  between  0.494 
and  0.725.  Apphcants  will  need  to 
carefully  consider  all  costs  involved 
with  receiving  financial  assistance 
under  the  FCRI:  these  costs  include 
satisfying  vessel  liens,  vessel  scrapping 
or  vessel  transfer  costs,  and  tax 
liabilities.  Applicants  will  also  need  to 
consider  whether  thev  are  willing  to 
accept  a  bid  that  was  predicated  upon 
a  transfer  agreement  that  may  not 
subsequently  be  approved.  Applicants 
may  wish  to  consider  selling  vessel  gear 
and  equipment  separateiv  as  a  way  of 
reducing  the  amount  of  a  bid.  Vessel 
owmers  may  retain  any  removable  gear 
and  equipment  for  private  disposition, 
as  long  as  it  was  not  purchased  under 
another  Federal  grant.  In  that  situation, 
the  equipment  must  be  disposed  of  in 
accordance  with  the  original  grant 
terms. 

VII.  Ranking  of  Applications 

Applications  will  be  ranked,  starting 
with  the  lowest  score  The  Assistant 
.Administrator  for  Fishenes.  .NiOAA,  will 
determine  which  applications  are 
eligible  for  further  consideration  based 
on  the  ranking  of  the  applications. 
NMFS  may  initially  find  eligible  more 


applications  than  it  can  fund  but  will 
investigate  all  such  applications  in 
order  of  their  ranking.  NMFS  reserves 
the  right  to  reject  any  or  all  applications 
if  it  is  determined  by  NMFS  that  such 
action  is  in  the  best  interests  of  the 
program  or  if  revisions  to  the  program 
are  warranted  in  the  futiure.  NMFS  may 
also  soUcit  additional  applications.  If 
additional  applications  are  solicited,  all 
applications  submitted  previously  and 
not  determined  to  t>e  eUgible  will  be 
considered  rejected.  NMFS  will  noUfy 
eligible  applicants  in  writing.  However, 
eligible  applicants  are  not  guaranteed 
funding  by  simpiy  having  a  competitive 
bid;  they  will  be  subiect  to  a  thorough 
mvestigation  as  described  in  section  VII. 

VIII.  Investigation  of  Applications 

A  representative  from  the  NMFS 
Financial  Services  Division  will  contact 
eligible  applicants  with  competitive 
bids  regardmg  the  following: 

1.  Ensunng  that  applicants  meet  all 
eligibility  requirements  and  can 
document  all  claims  made  in  their 
applications. 

2  Determining  what  debts  exist 
against  the  vessel  offered  in  the 
application,  including  any  outstanding 
civil  penalties  or  fines. 

3  Determining  how  applicants  will 
satisfy  all  vessel  liens  before  scrapping 
or  transfemng  the  vessels.  Ehgible 
applicants  will  have  to  provide  written 
evidence  of  vessel  lienors'  willingness 
to  satisfy  vessel  liens  for  specific 
amounts. 


4.  Ensuring  availability  of 
documentation  required  to  support 
eligible  applications,  including  the 
followdng: 

a.  Multispecies  limited  access  fishing 
permit.  The  apphcant  may  provide  a 
copy  of  the  permit  to  NMFS,  but  the 
actual  permit  must  be  surrendered  at  the 
time  of  grant  award  closing. 

b.  Proof  of  landings  of  regulated 
species.  NMFS  will  require  proof  that  65 
percent  or  more  of  a  vessel's  gross 
revenues  came  fixim  the  sale  of 
regulated  groundfish  species  in  3  years 
during  the  qualifying  period.  Landing 
slips  or  sales  tickets  may  be  used  to 
verify  claimed  revenues. 

c.  Proof  of  gross  revenues  for  highest 
3  years.  Vessel  owners  must  be  able  to 
prove  the  annual  gross  revenues  from 
the  sale  of  fish  for  the  vessel  involved 
for  the  3  years  used  on  the  applicadon. 
Documentation  to  support  income  may 
include,  but  is  not  limited  to,  individual 
or  corporate  tax  returns,  or  fish  sale 
receipts  accompanied  by  vessel 
settlement  reports.  NMFS  may  require 
sworn  affidavits  from  the  reporting 
party  regarding  the  accuracy  of  the 
information  contained  in  supporting 
docimientation.  Sales  that  cannot  be 
substantiated  will  not  be  included  in  the 
calculation  of  either  gross  revenues  or 
revenues  from  regulated  groimdfish 
species. 

d.  Docimientation  of  active  and 
functioning  fishing  vessel.  NMFS  will 
require  documentation  that  the  vessel 
made  at  least  two  fishing  trips  (of  any 
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duration  for  any  species)  within  60  days 
prior  to  October  28,  1996.  NMFS  will 
also  ascertain  that  the  vessel  is  capable 
of  fishing  for  groundfish  in  Federal 
waters  under  its  own  power  at  the  time 
of  grant  award  closing. 

NMFS  will  provide  legal  notice  of 
names  of  vessels  and  their  owners  for 
which  an  investigation  has  been 
successfully  completed,  and  in  order  to 
facilitate  vessel  transfers,  may  provide 
copies  of  the  published  legal  notices  to 
interested  eligible  entities.  Publication 
of  the  legal  notice  does  not  obligate 
NOAA  to  make  an  award.  NOAA  may 
also  establish  a  World  Wide  Web 
Internet  site  prior  to  termination  of  the 
application  period  in  order  to  facilitate 
communication  between  potential 
participants  in  vessel  transfer 
agreements. 

Proprietary  information  submitted  by 
applicants  will  only  be  disclosed  to 
Federal  officials  who  are  responsible  for 
the  FCRI  or  otherwise  when  required  by 
court  order  or  other  applicable  law, 
such  as  the  Freedom  of  Information  Act 
(FOIA).  The  FOIA  prohibits  NMFS  from 
releasing  commercial  or  financial 
information  that  is  privileged  or 
confidential. 

DC.  Establishment  of  Award  Terms 

Representatives  from  the  NMFS 
Financial  Services  Division  will 
establish  the  programmatic  terms  of 
each  financial  assistance  award  for 
eligible  applications  validated  during 
the  investigation  process.  These  terms 
will  be  binding  on  the  applicants  and 
will  control  the  applicant's  post  award 
rights  and  obligations.  Terms  of  the 
award  will  address  such  matters  as  how 
the  outstanding  liens  on  the  vessels  will 
be  satisfied  and  how  the  vessel  covered 
in  the  application  will  be  scrapped  or 
transferred  to  an  eligible  entity  for  an 
eligible  use.  NMFS  reserves  the  right  to 
approve  all  transfers.  If  a  bid  is 
submitted  that  relies  upon  an 
unapproved  transfer,  and  that  transfer  is 
subsequently  disapproved,  an  applicant 
cannot  submit  another  bid.  NOAA  also 
reserves  the  right  to  terminate  financial 
assistance  as  a  result  of  any  enforcement 
actions  that  NMFS  regards  as  indicating 
a  lack  of  grantee  integrity  and 
responsibility  to  receive  Federal 
assistance  funds  and  comply  with  the 
terms  and  conditions  of  the  FCRI  award. 

X.  Grant  Award  Procedures 

After  NMFS  Financial  Services 
Divi.sion  and  the  NOAA  Grants 
Management  Division  have  reviewed 
and  approved  the  terms  of  eligible  and 
validated  applications,  then  apphcants 
will  be  notified  in  writing  of  the  award 
and  a  grant  award  closing  date  will  be 
set.  Applicants  may  be  required  to  have 


an  attorney  present  at  the  grant  award 
closing.  To  the  extent  necessary, 
attorneys  will  be  required  to  pay  grant 
funds  to  vessel  lienors  in  return  for  lien 
releases.  Should  vessel  liens  exceed  the 
amount  of  the  FCRI  award,  attorneys 
must  obtain  funds  from  applicants  and 
exchange  them  for  lien  releases.  If  a 
vessel  is  going  to  be  scrapped,  75 
percent  of  the  award  will  be  available  at 
the  grant  award  closing.  The  remaining 
25  fjercent  will  be  available  only  when 
applicants  have  made  arrangements  for 
vessel  scrapping  and  other  prescrapping 
dispositions  acceptable  to  NMFS.  If 
these  arrangements  have  been  made  by 
the  time  of  grant  award  closing,  100 
percent  of  the  award  may  be  available 
at  that  time.  Vessel  scrapping  must 
occur  promptly.  If  a  vessel  is  going  to 
be  transferred  to  an  eligible  entity,  the 
transfer  must  also  occur  at  the  grant 
award  closing  and  75  percent  of  the 
award  will  be  available  at  that  time.  The 
remaining  25  percent  will  be  available 
when  the  applicant  shows  proof  that  the 
transferred  vessel  has  a  permanent 
restriction  on  its  certificate  of 
documentation  prohibiting  that  vessel 
from  participating  in  the  fisheries  of  the 
U.S.  If  these  arrangements  have  been 
made  by  the  grant  award  closing,  100 
percent  of  the  award  may  be  available 
at  that  time.  NMFS  reserves  the  right  to 
terminate  Hnancial  assisteuice 
negotiations  with  an  applicant,  if  in  the 
opinion  of  NMFS  there  are  material 
adverse  changes  in  an  applicant's  ability 
to  meet  the  terms  and  conditions  of  a 
FCRI  award  agreement,  including  any 
outstanding  and/or  pending 
investigation,  charge,  or  penalty  relating 
to  a  violation  of  state  or  Federal 
fisheries  law$.  As  a  precaution  against 
insured  vessel  losses.  NOAA  reserves 
the  right  to  reduce  financial  assistance 
awards  by  the  amount  recovered  by  the 
apphcant  through  insurance  claims. 

XI.  Administrative  Requirements 

A.  Primary  Applicant  Certification 

Applicants  whose  applications  are 
recommended  for  funding  will  be 
required  to  submit  a  completed 
Standard  Form  424B,  "Assurances — 
Non-Construction  Programs"  and  Form 
CD-511,  "Certification  Regarding 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 


2.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

3.  Anti-lobbving.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  the 
certificatioi  fonn  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

4.  Anti-lobbying  disclosure.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

5.  Lower  tier  certifications. 
Applicants  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntar\'  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying," 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  Commerce.  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
submitted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

B.  Other  Requirements 

1   Federal  policies  and  procedures. 
FCRI  grant  recipients  and  subrecipients 
are  subject  to  all  Federal  laws  and 
Federal  and  Department  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 
Federal  assistance  funds  cannot  be  used 
to  pay  a  Federal  debt. 

2.  Name  check  review.  Applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
recipient  have  been  convicted  of  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
recipient's  management,  honesty,  or 
financial  integrity. 

3.  A  false  statement  on  the  application 
is  grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
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punishment  bv  a  fine  or  imprisonment 
(18  U.S. C.  1001). 

4.  Financial  management 
certification/preaward  accounting 
survey.  Applicants,  at  the  discretion  of 
the  NOAA  Grants  Officer,  may  be 
required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
m  compliance  with  Federal  standards 
specified  m  the  applicable  Office  of 
Management  and  Budget  (OMB) 
Circulars  prior  to  execution  of  the 
award.  Any  first-time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
pre-award  accounting  survey  by  the 
Department  prior  to  execution  of  the 
award 

5  Past  performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

6  Delinquent  Federal  debts.  No  award 
of  Federal  funds  shall  he  made  to  an 
applicant  or  to  its  subrecipients  who 
have  an  outstanding  delinquent  Federal 
debt  or  fine  until  either: 

a.  The  delinquent  account  is  paid  in 
full. 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

c.  Other  arrangements  satisfactory  to 
the  Department  are  made. 

7.  Buy  American-made  equipment  or 
products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
under  this  program. 

8.  Pre-awardactivities,  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  the  Department 
to  cover  pre-award  costs. 

Catalogue  of  Federal  Domestic 
Assistance 

The  FCRl  is  listed  in  the  "Catalogue 
of  Federal  Domestic  Assistance"  under 
No.  11.452,  unaUied  Industry  Projects. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866.  Applications  under  this  program 
are  subject  to  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  This  notice  contains  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  collection  of  this 
information  has  been  approved  by  OMB 
under  control  number  0648-0289. 
Public  reporting  burden  for  preparation 
of  the  grant  application  is  estimated  to 


be  1  hour  per  response  including  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  An 
additional  15-hour  reporting  burden  is 
estimated  for  those  applicants  who  are 
accepted  by  NMFS  including  time  for 
documenting  the  income  claims  on  their 
applications,  how  outstanding  liens  on 
their  vessels  will  be  satisfied,  and  how 
the  vessels  will  be  scrapped.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  (See  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to,  a  penalty  for  failure  to 
comply  with  a  collection  of  information, 
subject  to  the  requirements  of  the  PRA, 
unless  that  collection  of  information 
displays  a  currently  valid  OMB  control 
number. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  of  August  20.  1996,  1,664 
fishermen  held  multispecies  limited 
access  permits,  representing  the  entire 
universe  of  fishermen  potentially 
eligible  to  participate  in  the  FORI.  The 
FCRI  is  expected  to  result  in  the 
elimination  of  approximately  80  vessels, 
along  with  their  associated  permits. 

There  is  no  doubt  that  the  FCRI  will 
have  a  significant  economic  impact,  as 
defined  under  the  Regulatory  Flexibility 
Act  (RFA),  on  those  fishermen  who 
participate  in  this  program.  The  FCRI, 
however,  will  not  affect  a  "substantial 
number"  of  small  entities,  defined  as 
more  than  20  percent  of  the  business 
entities  which  are  potentially  eligible 
for  participation  in  the  program.  Indeed, 
assuming  80  fishermen  are  ultimately 
bought  out.  these  fishermen  would 
represent  only  4.8  percent  of  the  small 
entities  potentially  affected  by  the  FCRI. 
Therefore,  the  impacts  of  the  noUce  are 
not  significant  within  the  meaning  of 
the  RFA.  They  are  not  likely  to  lead  to 
a  reduction  in  the  annual  gross  revenues 
by  more  than  5  percent  or  an  increase 
in  total  costs  of  production  by  more 
than  5  percent,  nor  would  this  action 
result  in  any  greater  compliance  costs. 

Dated:  August.22, 1996. 
Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  96-21875  Filed  8-23-96;  1:01  pml 

BILLING  CODE  3510-2J-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  MOLDING  "he  MEF^NQ: 

Commodity  Futures,  I  rauing 

Commission. 

TmE  AND  DATE:  11:00  a.m.,  Friday. 

September  6. 1996. 

PLACE:  1155  21st  St.,  N.W..  Washington. 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSfDERED:  Surveillance 

Matters 

CONTACT  PERSON  FOR  MORE  iNFORMATlON: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  96-22072  Filed  8-2fr-96;  12:45  pm] 

WLUNO  COOe  e381-01-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

September  13, 1996. 

PLACE:  1155  21st  St.,  N.W.,  Washington. 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATtON: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  96-22073  Filed  8-26-96;  12:45  pml 

anjutta  code  sssi-oi-m 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

September  20,  1996. 

PLACE:  1155  21st  St..  N.W.,  Washington. 

D.C.  9th  Fl.  Conference  Room, 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATtON: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  96-22074  Filed  8-26-96;  12:45  pm| 

BtLUNQ  CODE  S151-01-M 


Sunshine  Act  Meeting    ' 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 
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TIME  AND  DATE:  11:00  a.m.,  Friday. 

September  11,  1996. 

PLACE:  1155  21st  St.,  N.W..  Washington, 

DC.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  .-K   VVebn.  ^Ui-4 18-5100. 

jean  \.  Webb, 

Secntary  of  the  Commission. 

'FR  Doc  %-22075  Filed  8-26-96;  8:45  am] 

SILLING  CODE  U31-01-M 


DEPARTMENT  OF  EDUCATiON 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

agency:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  sponsored  by  the 
.Advisorv  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  This  document  is  intended 
to  notify  the  general  public. 
DATES  AND  TIMES:  Wednesday, 
SeptemtHT  IH,  1996,  beginning  at  9:30 
a.m.  and  ending  at  approximately  5:00 
p.m.  and  Thursday,  September  19, 1996, 
beginning  at  8:30  a.m.  and  ending  at 
approximately  2:00  p.m. 
ADDRESSES:  Washington  State 
University,  Lewis  Alumni  Centre,  the 
Regents  Room.  Wilson  Road  and  Quad 
Services  Road,  in  Pullman,  Washington 
991R4 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  1280  Maryland 
Avenue.  S.W.,  Suite  601,  Washington, 
DC  20202-7582  f202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 


Student  Loan  Program  and  an  in-depth 
study  of  student  loan  simplification. 
The  Advisory  Committee  fulfills  its 
charge  by  conducting  objective, 
nonpartisan,  and  independent  analyses 
of  important  student  aid  issues.  As  a 
result  of  passage  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993, 
Congress  assigned  the  Advisory 
Committee  the  major  task  of  evaluating 
the  Ford  Federal  EHrect  Loan  Program 
(FDLP)  and  the  Federal  Family 
Education  Loan  Program  (FFELP).  The 
Committee  will  report  to  the  Secretary 
and  Congress  on  not  less  than  an  annual 
basis  on  the  operation  of  both  programs 
and  submit  a  final  report  by  January  1 , 
1997. 

The  Advisory  Committee  will  meet  in 
Pullman,  Washington  on  September  18, 
1996,  fipom  9:30  a.m.  to  approximately 
5:00  p.m.  and  on  September  19,  from 
8:30  a.m.  to  approximately  2:00  p.m. 

The  proposed  agenda  will  consist  of 
discussion  sessions  on  the  Advisory 
Committee's  activities  pertaining  to  the 
upcoming  reauthorization  of  the  Higher 
Education  Act  and  all  Title  IV  programs 
including  the  delivery  system,  and  other 
legislative  proposals.  In  addition,  the 
Committee  will  discuss  activities 
planned  for  fiscal  year  1997.  Space  is 
limited  and  you  are  encouraged  to 
register  early  if  you  plan  to  attend.  To 
register,  please  fax  your  name,  title, 
affiliation,  complete  address  (including 
Internet  and  E-Mail — if  available), 
telephone  number,  and  fax  number  to 
the  Advisory  Committee  staff  office  at 
(202)  401-3467.  If  you  are  unable  to  fax, 
please  mail  your  registration 
information  or  contact  the  Advisory 
Committee  staff  office  at  (202)  708- 
7439.  Also,  you  may  register  through 
Internet  at  ADV— COMSFA@ED.gov  or 
Tracy — Deanna — Jones@ED.gov.  The 
registration  deadline  is  Monday, 
September  9, 1996. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  1280  Maryland  Avenue, 
S.W.,  Suite  601,  Washington,  D.C.  from 
the  hours  of  9:00  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  August  22, 1996. 
Dr.  Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 

Student  Financial  Assistance. 

[FR  Doc.  96-21918  Filed  8-27-96;  8:45  ami 

BtLUNQ  COOi  4e00-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER96-2251-000] 

Atmos  Energy  Services,  Inc.;  Notice  of 
Issuance  of  Order 

August  22,  1996. 

Atmos  Energy  Services,  Inc.  (Atmos 
Energy)  submitted  for  filing  a  rate 
schedule  under  which  Atmos  Energy 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Atmos  Energy  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  .^tmos  Energy  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Fart  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Atmos  Energy. 

On  August  21.  1996.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
Inquests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest,  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Atmos  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Atmos  Energy  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Atmos  Energj's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  20,  1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
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Reference  Branch.  888  First  Street,  N.E. 

Washington.  D.C.  20426. 

Lin  wood  A  Watson,  Jr., 

Acting  Secrptary 

(FR  Doc.  96-21894  Filed  8-27-96;  8:45  am] 

aiLUNG  CODE  S717-01-M 


Notice  of  Declaration  of  Intention 

August  22.  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  [)eclaration  of 
Intention. 

b.  Docket  No.:  DI96-11-000. 

c.  Date  Filed:  7/\9/9&. 

d.  Applicant:  U.S.  Forest  Service 
(Ketchikan,  AK). 

e.  Name  of  Project:  Swan  Lake- Lake 
Tyee  Intertie. 

/.  Location:  Between  Swan  Lake 
hydroelectric  project  switchyard  (P- 
3015)  and  the  Lake  Tyee  hydroelectric 
proiect  switchyard  (P-2911).  Ketchikan 
and  Stikine  areas,  AK. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

b  Applicant  Contact:  Bill  Angelas. 
ELS  Coordinator,  Ketchikan  Ranger 
District.  Tongass  National  Forest,  3031 
Tongass  Avenue,  Ketchikan.  AK  99901, 
(907) 225-2148. 

L  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

j.  Comment  Date:  September  27.  1996. 

k.  Description  of  Project:  The 
proposed  transmission  line  would 
consist  of:  (1)  A  138  kV  electric 
transmission  Hne  that  would  intertie  the 
electrical  systems  of  Ketchikan  Public 
Utilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable. 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation 

/.  Purpose  of  Project:  The  proposed 
transmission  line  would  allow  the  City 
of  Ketchikan  to  meet  its  energy  needs  by 
accessing  surplus  energy  at  the  Lake 
Tyee  project. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application, 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  and  title 
"COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".    PROTEST",  or 
"MOTION  TO  INTERVENE',  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original,  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  moUon  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  apphcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-21895  Filed  8-27-96;  8:45  am) 

BILLING  CODE  6717-01-M 


ACTION:  Notice  of  open  meeting  and 
chemicals  to  be  addressed. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{OPPTS-00196;  FRL-5394-3) 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances  (NAC/AEGL) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  The  third  meeting  of  the 
National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances  (NAC/AEGL)  will 
be  held  on  September  17-19, 1996.  in 
Washington.  DC.  At  this  meeting,  the 
committee  continue  deliberations  on 
various  aspects  of  the  acute  toxicology 
and  development  of  Acute  Exposure 
Guideline  Levels  (AEGLs)  for  the 
following  chemicals:  ammonia,  methyl 
mercaptan,  hydrogen  fiuoride,  and 
cyanogen  chloride,  hi  addition,  as  time 
permits,  the  committee  intends  to 
address  the  development  of  AEGLs  for 
the  following  chemicals:  hydrogen 
cyanide.  1 .2-dichloroethylene,  arsine, 
dimethyldichlorosilane.  and  nitric  add. 

DATES:  The  second  meeting  of  the  NAC/ 
AEGL  will  be  held  from  10  a.m.  to  5 
p.m.  on  Tuesday.  September  17;  from 
8:45  a.m.  to  4:45  p.m.  on  September  18; 
and  from  9  a.m.  to  noon  on  September 
19. 1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Green  Room  on  the  third  floor  of  the 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue  NW.,  Washington  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Tobin.  Office  of  Prevention.  Pesticides 
and  Toxic  Substances  (7406),  401  M  St., 
SW.,  Washington,  DC  20460,  (202)  260- 
1736,  e-mail: 
tobin.paul@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  of  the  NAC/AEGL  will  be  open 
to  the  pubUc.  Oral  statements  will  be 
limited  to  ten  minutes.  Since  space  is 
limitied.  those  wishing  to  attend  as 
observers  should  contact  the  NAC/ 
AEGL  Designated  Federal  Officer  (DFO). 
Inquiries  regarding  the  submission  of 
WTitten  statements  or  chemical  specific 
information  should  also  be  directed  to 
the  DFO. 

Chemicals  to  be  addressed  at  this 
meeting  of  the  NAC/AEGL  include 
ammonia,  methyl  mercaptan.  hydrogen 
fluoride,  cyanogen  chloride,  hydrogen 
cyanide,  1 ,2-dichloroethylene,  arsine. 
dimethyldichlorosilane.  and  nitric' add. 
For  available  information,  questions,  or 
to  submit  information  on  these 
chemicals,  contact  Dr.  Paul  S.  Tobin, 
DFO  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

List  of  Subjects 
Enviromnental  protection. 
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Dated:  August  23.  1996. 

William  H  Sanders  QI, 

Director,  Office  Pollution  Prevention  and 

Toxics. 

(FR  Doc.  96-21953  Filed  S-27-96;  8:45  am) 

BILUNO  CO0€  »5«0-S6-F 


[FRL-5601-0] 

Benctimark  Dose  Peer  Consultation 
Workshop 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Notice  of  meeting. 

SUMMARY:  The  EPA's  Risk  Assessment 
Forum  is  organizing  a  workshop  on  the 
use  of  the  Benchmark  Dose  approach  in 
cancer  and  noncancer  risk  assessments. 
A  panel  consisting  of  experts  will 
discuss  general  principles  related  to  the 
application  of  the  Benchmark  Dose 
approach  as  discussed  in  the  EPA  draft 
report  Benchmark  Dose  Technical 
Guidance  Document  (EPA/600/P-96/ 
002A).  This  draft  guidance  document  is 
currently  under  development,  but  is 
being  made  available  at  this  stage  for  a 
peer  consultation  workshop.  Several 
experts  in  the  areas  of  toxicology, 
statistics,  and  mathematical  modeling 
have  been  asked  to  review  the  document 
and  provide  input  at  this  early  stage  of 
development  on  several  issues  for 
which  there  is  ongoing  discussion 
within  the  Agency.  The  workshop  will 
be  open  to  members  of  the  public  as 
observers. 

DATES:  The  meeting  will  begin  on 
Tuesdav  September  10, 1996.  at  8:00 
am  and  end  on  Wednesday,  September 
11.  1^96,  at  3:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Eastern  Research 
Group,  Inc.,  an  EPA  contractor,  is 
providing  logistical  support  for  the 
workshop  To  attend  the  workshop  as  an 
observer,  contact  Eastern  Research 
Group.  Inc.,  Tel:  (617)  674-7474  by 
September  2, 1996.  Space  is  limited  so 
please  register  early. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  hirther  information  concerning  the 
workshop,  please  contact  Dr.  Carole 
Kimmel.  U.S.  EPA.  Office  of  Research 
and  Development.  401  M  Street,  S.W., 
Washington,  D.C.,  Telephone  (202)  260- 
7331.  To  obtain  a  copy  of  the  document, 
contact  ORD  Publications.  Technology 
Transfer  and  Support  Division,  National 
Risk  Management  L-aboratory, 
Cincinnati.  OH:  telephone  513-569- 
7562:  fa.x:  513-569-7566.  The  document 
should  be  available  on  or  about  August 
20,  1996. 


SUPPLEMENTARY  INFORMATION:  The  US 

EPA  conducts  risk  assessments  for  an 
array  of  non-cancer  health  effects  as 
well  as  for  cancer.  Historically,  dose- 
response  analysis  has  been  done  very 
differently,  but  with  the  recent 
publication  of  EPA's  Proposed  Guidance 
for  Carcinogen  Risk  Assessment  (61  FR 
17960-18011),  the  dichotomy  between 
quantitative  approaches  for  cancer  and 
noncancer  risks  will  begin  to 
breakdown.  The  EPA  is  exploring  the 
use  of  the  Benchmark  Dose  approach  as 
a  way  of  modeling  effects  data  in  the 
observable  range  and  determining  the 
point  of  departure  that  can  be  used  as 
the  basis  for  linear  low-dose 
extrapolation,  calculation  of  a  margin  of 
exposure  (MOE),  or  application  of 
uncertainty  factors  for  calculating  oral 
reference  doses  (RfDs),  inhalation 
reference  concentrations  (RfCs),  or  other 
exposure  estimates  for  human  health 
risk  assessment. 

Issues  to  be  discussed  at  the 
workshop  include:  the  appropriate 
selection  of  studies  and  responses  for 
benchmark  dose  analysis,  use  of 
biological  significance  or  limit  of 
detection  for  selection  of  the  benchmark 
response,  model  selection  and  fitting, 
use  of  the  lower  confidence  limit,  and 
the  default  decision  approach  proposed 
in  the  document. 

Dated:  August  16, 1996. 
Joseph  Alexander, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  96-21943  Filed  8-27-96;  8:45  am) 

BILUNQCOOE  6660  U  M 


[FRL-5602-Z] 

Revised  Hours  for  Public  Access  to  the 
Headquarters  Library  and  INFOTERRA 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

SUMMARY:  Notice  is  hereby  given  that 
begiiming  September  3, 1996,  the 
Headquarters  Library  and  INFOTERRA 
will  be  open  to  the  public  from  8:00 
a.m.  to  5  p.m.  This  constitutes  an 
expansion  in  hours. 

FOR  FURTHER  INFORMATION  CONTACT; 

Irvin  Weiss,  Library  Manager  at  202- 
260-9388  or  Emma  McNamara. 
INFOTERRA  Manager  at  202-260-1522. 

Dated:  August  23, 1996. 
Irvin  Weiss, 
Library  Manager. 
IFR  Doc.  96-21947  Filed  8-27-96;  8:45  am] 

BILUNQ  CODE  SSeO-SO-M 


[OPP-00445;  FRL-5390-7] 

Testing  Guidelines;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  E?.\  has  established  a  unified 
librarv  for  Test  Guidelines  issued  by  the 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  (OPPTS),  and  is 
announcing  the  availability  of  final 
testing  guidelines  for  the  foilovidng  two 
series:  Series  830-Product  Properties 
Test  Guidelines  and  Series  86()-Residue 
Chemistrv  Test  Guidelines.  Guidelines 
in  these  series  were  peer  reviewed  on 
September  27.  1995.  by  the  Scientific 
Advisory  Panel  (SAP)  and  have  been 
revised  in  response  to  S.\P  and  public 
comments.  This  notice  also  describes 
the  unified  library  of  OPPTS  Test 
Guidelines.  The  Agency  issues  Federal 
Register  notices  periodically  as  new  test 
guidelines  are  added  to  the  OPPTS 
unified  library. 

ADDRESSES:  The  guidelines  are  available 
from  the  U.S.  Government  Printing 
Office,  Washington.  DC  20402  on  The 
Federal  Bulletin  Board.  Bv  modem  dial 
(202)  512-1387,  telnet  and  ftp; 
fedbbs.access.gpo.gov  (IP 
162.140.64.19).  internet:  http:// 
fedbbs.access.gpo.gov,  or  call  (202)  512- 
1532  for  disks  or  paper  copies.  The 
guidelines  are  also  available 
electronically  in  ASCII  and  PDF 
(portable  document  format)  from  the 
EPA  Public  Access  Gopher 
(gopher.epa.gov)  under  the  heading 
"Environmental  Test  Methods  and 
Guidelines." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information:  By  mail: 

Toxic  Substances  Control  .Act  (TSCA) 
information:  Contact  the  TSCA  Hotline 
at:  TAIS/7408,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Telephone 
number;  (202)  554-1404;  fax  (202)  554- 
5603,  e-mail:  tsca- 
hotline@epamail.epa.gov. 

Federal  Insecticide.  Fungicide,  and 
Rodenticide  .Act  (FIFRA)  information: 
Contact  the  Communications  Branch 
(7506C),  Field  Operations  Division, 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv,  401 
M  St..  SW.,  Washington,  DC  20460. 
Telephone  number:  (703)  305-5017;  fax 
is (703) 305-5558. 

For  technical  questions  on  series  830: 
Robert  Boethling.  (202)  260-3912,  e- 
mail:  boethling.robert@epamail.epa.gov 
or  Francis  Griffith.  (703)  305-5826,  e- 
maii:  griffith.francis@epamaii.epa.gov. 

For  technical  questions  on  series  860: 
Randolph  Perfetti.  (703)  305-5381,  e- 
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mail:  perfetti.randolph@epamail.epa.gov 
or  Richard  Loranger,  (703)  305-6912,  e- 
mail.  loranger.richard@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  EP.\'s  Process  for  Developing  a 
Unified  Library  of  Test  Guidelines 

EPA's  Office  of  Prevention.  Pesticides 
and  Toxic  Substances  (OPPTS)  has  been 
engaged  in  a  multi-year  project  to 
harmonize  and/or  update  test  guidelines 
among  the  Office  of  Pesticide  Programs 
(OPP).  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT),  and  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  The  goals  of 
the  project  include  the  formulation  of 
harmonized  OPP  and  OPPT  guidelines 
for  those  in  common  between  the  two 
programs,  the  harmonization  of  OPPT 
and/or  OPP  guidelines  with  those  of  the 
OECD,  as  well  as  the  updating  of  any 
guidelines  unique  to  OPP  or  OPPT 
programs. 

Testing  guidelines  that  are  changed 
substantively  in  the  harmonization 
process  or  through  other  updating/ 
amending  activities,  or  which  are  new 
(e.g.,  for  a  previously  unaddressed 
testing  endpoint)  will  be  made  available 
for  public  comment  by  notice  in  the 
Federal  Register.  Additionally,  EPA 
submits  substantively  revised  and  new 
test  guidelines  to  peer  review  by  expert 
scientific  panels.  Guidelines  which  are 
reformatted  but  not  changed  in  any 
substantive  way  are  not  made  available 
for  public  comment  or  submitted  to  peer 
review. 

All  final  guidelines  will  be  made 
available  through  the  GPO  Electronic 
Bulletin  Board  and  the  Internet  on  the 
EPA  Public  Access  Gopher  as  a  unified 
library  of  OPPTS  Test  Guidelines  for  use 
by  either  EPA  program  office.  Printed 
versions  of  the  unified  library  of  OPPTS 
test  guidelines  will  also  be  available  to 
the  public  through  the  GPO.  For 
purposes  of  this  Federal  Register  notice, 
■publication"  of  the  unified  library  of 
guidelines  generally  describes  the 
availability  of  these  final  guidelines 
through  the  GPO  and  Internet.  Because 
harmonization  and  updating  is  an 
ongoing  task  that  will  periodically  result 
m  modified  guidelines,  some  guidelines 
being  made  available  via  GPO  and 
Internet  will  be  revised  in  the  future. 
These  efforts  vdll  ensure  that  industry  is 
provided  with  testing  guidelines  that  are 
current. 

The  test  guidelines  appearing  in  the 
unified  library  will  be  given  numerical 
designations  that  are  different  from  the 
designations  provided  at  40  CFR  parts 
158,  795,  796.  797,  798,  and  799.  OFPTS 
test  guidelines  will  be  published  in  10 
disciplinary  series  as  follows: 


Series  810-Product  Performance  Test 
Guidelines 

Series  830-Product  Properties  Test 
Guidelines 

Series  835-Fate,  Transport  and 
Transformation  Test  Guidelines 

Series  840-Spray  Drift  Test 
Guidelines 

Series  850-Ecological  Effects  Test 
Guidelines 

Series  860-Residue  Chemistry  Test 
Guidelines 

Series  870-Health  Effects  Test 
Guidelines 

Series  875-Occupational  and 
Residential  Exposure  Test  Guidelines 

Series  880-Biochemicals  Test 
Guidelines 

Series  885-Microbial  Pesticide  Test 
Guidelines 

The  Agency  issues  Federal  Register 
notices  periodically  announcing  any 
new  test  guidelines  added  to  the  OPPTS 
unified  hbrary.  As  each  set  of  guidelines 
is  published,  it  will  be  accompanied  by 
a  Master  List  which  cross  references  the 
new  OPPTS  guideline  numbers  to  the 
original  OPP  and  OPPT  numbers. 

n.  OPP  and  OPPT  Procedures 

Currently,  OPP  makes  its  test 
guidelines  available  through  the 
National  Technical  Information  Service 
(NTIS)  as  a  series  of  twelve 
subdivisions.  Explicit  test  requirements 
for  pesticide  registration  are  set  out  in 
40  CFR  part  158  which  refers  to  specific 
guidelines  by  guideline  number.  EPA 
recommends  that  the  test  guidelines 
available  through  GPO  and  Internet  be 
consulted  instead  of  those  test 
guidelines  that  were  published  through 
NTIS.  Once  final  guidelines  are 
available  through  GPO  and  Internet 
earlier  guidehnes  will  be  removed  from 
NTIS.  Studies  initiated  45  days  or  more 
after  final  publication  should  be 
performed  in  accordance  with  the 
revised  guidelines.  As  test  guidehnes 
are  published,  the  Agency  will  inform 
industry  and  the  general  public  by 
means  of  Pesticide  Registration  (PR) 
Notices  as  well  as  Federal  Register 
Notices.  In  addition,  Data  Call  In  letters 
to  pesticide  registrants  will  carry  a  dual 
numbering  system  for  test  guidelines 
until  all  test  guidelines  have  been 
published.  Part  158,  which  is  currently 
being  revised,  will  also  carry  a  dual 
numbering  system  for  test  guidelines 
when  it  is  proposed  and  finalized  in  the 
Federal  Register. 

In  contrast,  OPPT  has  been  pubUshing 
its  test  guidelines  in  the  Code  of  Federal 
Regulations  (CFR)  in  40  CFR  parts  795 
through  798  and  are  referenced  on  a 


chemical-specific  basis  in  its  TSCA 
section  4  test  rules  in  40  CFR  part  799. 
Although  OPPT  is  currently  evaluating 
whether  to  continue  to  pubHsh  its  test 
guidelines  in  the  CFR,  OPPT  test 
guidelines  and  modifications  to  those 
test  guidelines  that  have  been 
incorporated  by  an  existing  test  rule  will 
be  retained  in  the  CFR  until  OPPT 
announces  that  it  will  no  longer  publish 
its  test  guidelines  in  the  CFR.  Therefore, 
to  the  extent  that  a  manufacturer  or 
processor  became  subject  to  a  test  rule 
prior  to  the  adoption  of  a  harmonized 
test  guideline,  that  test  rule  still  requires 
compliance  with  the  test  guideline  that 
was  referenced  by  the  test  rule  and 
published  in  the  CFR.  However,  if  the 
manufacturer  or  processor  subject  to  the 
test  rule  is  interested  in  seeking  a 
modification  to  the  requirement  to 
comply  with  the  test  guideline  that 
appears  in  the  CFR,  and  which  is 
incorporated  by  reference  in  that  test 
rule,  EPA  encourages  that  manufacturer 
or  processor  to  consult  the  modification 
procedures  outlined  in  40  CFR  part  790. 
EPA  has  removed,  and  will  continue  to 
remove  from  the  CFR  those  test 
guidelines  that  are  no  longer 
incorporated  by  reference  in  an  existing 
and  applicable  test  rule. 

m.  Peer  Review  of  Test  Guidelines 

The  Agency  has  updated  and 
harmonized  test  guidelines  for  Product 
Properties  (830  series)  and  Residue 
Chemistry  (series  860)  and  submitted 
the  revisions  to  these  series  to  peer 
review  by  the  FIFRA  Scientific  Advisory 
Panel  (SAP)  on  September  27,  1995. 
EPA  also  made  these  revised  guidelines 
available  to  the  pubUc  for  comment 
through  the  EPA  docket.  Guidehnes  in 
these  series  have  been  revised  in 
response  to  peer  review  and  public 
comment.  In  the  830  series,  a 
comprehensive  background  guideline 
(OPPTS  830.1000)  was  added  to  provide 
general  guidance  on  test  methods  and 
data  reporting  and  an  overview  of  the 
use  of  this  series  of  test  guidehnes  for 
pesticides.  Additional  standard  test 
methods  as  suggested  by  SAP  and 
public  comment  were  added  to 
individual  test  guidelines.  For  the  860 
series,  the  Agency  responded  to  SAP 
comments  by  revising  the  appropriate 
guidelines.  The  table  "Raw  Agricultural 
and  Processed  Commodities  and 
Livestock  Feeds  Derived  from  Field 
Crops"  in  OPPTS  guideline  860.1000 
was  also  revised  as  a  result  of 
workshops  held  during  the  revision 
process.  These  workshops  involved 
experts  from  academia,  government,  and 
the  pesticide  and  livestock  production 
industries,  thus  ensuring  that  the  table 
is  the  end  product  of  extensive  peer 
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involvement.  Additional  comments 
received  from  the  public  were  mainly 
editorial  in  nature  and  the  guidelines 
were  revised  as  appropriate.  Copies  of 
the  Agency's  comment/response 
documentation  are  available  through  the 
Public  Response  and  Program  Resources 
Branch  and  also  on  the  EPA  Public 
.Access  Gopher.  See  "ADDRESSES"  at 
the  begmning  of  this  notice  for  the 
mailing  address,  telephone  number,  or 
public  access  gopher  address. 

The  Agency  has  also  updated  and 
harmonized  test  guidelines  for  Health 
Effects  (series  870).  These  guidelines 
were  made  available  for  public 
comment  in  June  1996  (61  PR  31522. 


June  20, 1996)  (FRL-5367-7)  and  will 
be  peer  reviewed  in  October  1996. 
Harmonized  draft  test  guidelines  for 
OPPTS  in  Ecological  Effects  (series  850) 
and  OPPT  guidelines  in  Fate,  Transport 
and  Transformation  (series  835)  were 
peer  reviewed  at  a  SAP  meeting  on  May 
29-30, 1996  (61  FR  16486,  April  15, 
1996)  (FRL-5363-1).  Final  testing 
guidelines  for  the  following  three  series: 
Occupational  and  Residential  Exposure 
(series  875),  Biochemicals  (series  880), 
and  Microbial  Pesticides  (series  885) 
were  made  available  in  March  1996  (61 
FR  8279,  March  4,  1996)  (FRL-4990-3). 

EPA  is  also  announcing  that  later  in 
1996,  it  intends  to  make  available 


through  GPO  and  the  Internet  the  Spray 
Drift  test  guidelines  (series  840)  without 
any  substantive  changes.  In  addition, 
the  revised  test  guidelines  for  Fate, 
Transport,  and  Transformation  for 
application  to  pesticides  (series  835) 
and  Product  Performance  (series  810) 
will  be  made  available  for  public 
comment  during  1996. 

rV.  Notice  of  Availability  of  Final  Test 
Guidelines 

This  notice  announces  the  availability 
of  final  test  guidelines  in  the  830  and 
860  series.  The  following  is  the  list  of 
guidelines  being  made  available  at  this 
time. 


Series  830— Product  Properties  Test  Guidelines 


830  •  OCC 

830.1550 
330  1600 

330  1 620 
330  -650 
MO  '670 
830  1  700 
830  1750 
830. 1 800 
830.1900 

330  6302 
330  6303 
330  5304 
330  53^3 
330.6314 
330.6315 
830  6316 
330  6317 
830  6319 
330  6320 
830.6321 
830  7000 
830.7050 
330.7100 
830.7200 
830  7220 
330  7300 
330  7370 
330  7520 
330.7550 
330.7560 
8307570 
830.7840 
330  7860 
830.7950 


Background  for  product  properties  test  guidelines 

Group  A— Product  Identity,  Composition,  and  Analysis  Test  Guidelines 

Product  identity  and  composition 

Descnptton  of  matenals  used  to  produce  ttie  product 

Description  of  production  process 

Description  of  formulation  process 

Discussion  of  formation  of  impurities 

Preliminary  analysis 

Certified  limits 

Enforcement  analytical  mettxxj 

Sutxnittai  of  samples 

Group  &—Pfiy8icai  Chemical  Properties  Test  Guidelines. 

Coiof 

Physical  state 

Odor 

Stabilitv  to  normal  and  elevated  temperatures,  metals,  arxl  metal  ions 

Oxidatiorvreduction:  chemicai  incompatabtity 

Flammabtlity 

ExpiodatMlrty 

Storage  stability 

MiSClDilit/ 

Corrosion  ciTaracteristics 
Dielectric  breai^down  voltage 

I  UV/Visibie  absorption 
Viscosity 

Melting  pomi  meiting  range 
Boiling  poinitxiiiing  range 
(Density  relative  density/bulk  density 
Dissociatior  constants  in  water 
Particle  size.  fiber  length,  and  diameter  distribution 
Partition  coefficient  (rMWtanoVwater),  shake  flask  mettKXl 
Partition  coefficient  (f7-octanol/water),  generator  column  method 
Partition  coefficient  (rnxnanoi/water),  estimation  by  liquid  chromatography 
Water  solubilty:  Column  eluton  method;  shake  flask  mettxxj 
Water  solut)ility,  generator  column  method 
Vapor  pressure 


Existing  Numbers 


OTS 


OPP 


OECD 


EPA  Pub. 
no. 


712-C- 


none 

none 
none 
none 
none 
none 
none 
none 
rione 
none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 
796.1450 
796.1050 

none 
796.1300 
796.1220 
796.1150 
796.1370 
796.1520 
796.1550 
796.1720 
796.1570 
796.1840 
796.1.860 
796  1950 


none 

'58  ^55 
158.160 
158  162 
158.165 
158.167 
158.170 
158.175 
158.180 
64-1 

63-2 

63-3 

63-4 

63-13 

63-14 

63-15 

63-16 

63-17 

63-19 

63-20 

63-21 

63-12 

none 

63-18 

63-5 

63-6 

63-7 

63-10 

r>one 

63-11 

63-11 

6^-11 

63-8 

63-8 

63-9 


none 

rKine 
none 
none 
none 
rvDne 
none 
none 
none 
none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

101 

114 

102 

103 

109 

112 

110 

107 

none 

117 

105 

none 

104 


96-310 

96-006 

96-007 
96-008 
95-009 
96-010 
96-011 
96-012 
96-013 
96-015 

96-019 

96-020 

96-021 

96-022 

96-023 

96-024 

96-025 

96-026 

96-027 

96-028 

96-029 

96-030 

96-031 

96-032 

96-033 

96-034 

96-035 

96-036 

96-037 

96-038 

96-039 

96-040 

96-041 

96-042 

96-043 


OPPTS 
Number 


860  1000 
860. MOO 
860.1200^ 
860.1300 

860.1340 

860.1360 
860.  ■;  380 
860-400 


860.1460 
860.1480 
860.1500 
860.1520 
860.1550 
860.1560 
860.1650 
860.1850 
860  1900 


List  of  Sub] 

Environr 
guidelines 

Dated  Au| 

Lynn  R.  Goli 

Assistant  A  a 
Pesticides  ar 
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OPPTS 
Number 


Series  860— Residue  Chemistry  Test  Guidelines 


Name 


860  1000  '  Background 

860.^100  Chemtcai  Identity 

860.1200  Directions  fof  use 

860.1300  Nature  of  ttie  residue — plants,  livestcx^k 

860.1340  i  Residue  a.nalyticai  mettxx! 

860.1360  Muttiresidue  metfKid 

860. '  380  Storage  statxlity  data 

860- '400  Water,  fish,  and  irrigated  croos 

860.1460  1  Food  tiandling 

860.1480  Meafrntlk-'pouttryeggs 

860. 1 500  Crop  field  trials 

860.1520  Processed  food'teed 

860.1560  Proposed  tolerances 

860.1560  Reasonatite  grounds  in  support  of  the  oetitior 

860.1550  Submittal  of  analyticai  reference  standards 

860.1850  Confined  accumulation  in  rotationai  crops 

860  1900  Pield  accumulation  in  rotational  crops 


Existing  Numbers 


OTS 


mne 

none 

nons 
none 

.none 


none 


none 
none 
none 
none 
none 

none 
none 
none 


OPP 


170-1 

171-2 

171-3 

171- 

4a,b 

171- 

4C.(1 

171-4m 
171-4« 

171- 
4f.g.h. 
15&-5 
171-4i 
171-4J 
171-4k 
171-41 
171-6 
171-7 
171-13 
165-1 
165-2 


OECD 


none 


none 


none 
none 


none 
none 
none 


none 
none 
rKX)e 
none 


EPA  Pub. 
na 


712-C- 


95-169 
95-170 
95-171 
95-172 

95-174 

95-176 
95-177 
95-178 


95-161 
95-182 
95-183 
95-184 
95-186 
95-187 
95-016 
95-188 
95-189 


List  of  Subfects 

Environmental  protection  Test 
guidelines 

Dated  August  21,  1996. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  96-21822  Filed  8-27-96  8  45  are] 

BILUNO  CODE  a56&-6fr-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Safety  Wireless  Advisory 
Committee;  Steering  Committee 
Meeting 

AGENCIES:  The  National 
Telecommunications  and  Information 
.'Administration  (NTIA),  Larr\-  Irving. 
Assistant  Secretary  for  Communications 
and  Information,  and  the  Federal 
Communications  Commission  (FCC), 
Reed  E.  Hundt,  Chairman. 
ACTION:  Notice  of  the  next  meeting  of  the 
Steering  Committee. 

SUMMARY:  In  accordance  with  the 
Federal  .Advisory  Committee  Act.  Public 
Law  92—463.  as  amended,  this  notice 
advises  interested  persons  of  the  next 
meeting  of  the  Steering  Committee  of 
the  Public  Safety  Wireless  .Advisory- 
Committee  The  NTIA  and  the  FCC 
established  a  Public  Safetv  Wireless 
Advisor.'  Committee.  Subcommittees, 


and  Steering  Committee  to  prepare  a 
final  report  to  advise  the  NTIA  and  the 
FCC  on  operational,  technical  and 
spectrum  requirements  of  Federal,  state 
and  local  Public  .Safety  entities  throu^ 
the  year  2010  Ail  interested  parties  are 
invited  to  attend  and  to  participate  in 
the  Steenng  Committee  meeting, 
DATES:  September  16.  1996  (Mondavi 
ADDRESSES:  Department  of  Commercr- 
Herbert  Hoover  Building — .Auditonum 
14th  and  Constitution  .Avenue,  N.W. 
Washington.  DC  20230. 
FOR  INFORMATION  CONTACT:  Deborah 
Behhn  at  202-418-0650  (phone),  202- 
418-2643  (fax),  or  dbehlin@fcc.gov 
(email).  Information  is  also  available 
from  the  Internet  at  the  Public  Safefv 
Wireless  Advisory  Committee  homepage 
(http;/  'pswac.ntia.doc.govi 
SUPPLEMENTARY  INFORMATION:  The 

Steering  Committee  of  the  Public  Safety 
Wireless  .Advisor%-  Committee  wdll  hold 
its  next  meeting  as  follows 

September  }6,  1996  The  Steering 
Committee  will  meet  starting  at  2:00 
p.m. 

The  tentative  agenda  for  the  Steering 
Committee  meeting  is  as  follows: 

1.  Welcoming  Remarks 

2.  .Approval  of  .Agenda 

3.  .Administrative  Matters 

4.  Discussion  of  Final  Report 

5.  Other  Business 

6.  Closing  Remarks 

It  is  expected  that  this  will  be  the 
final  meeting  of  the  Public  Safety 
Wireless  Advisory  Committee. 


The  Co-Designated  Federal  Officials 
of  the  Public  Safety  Wireless  Advisory 
Committee  are  William  Donald 
Speights,  NTLA,  and  John  J.  Borkowski. 
FCC.  For  public  inspection,  a  file 
designated  WTB-l  is  maintained  in  the 
Private  Wireless  Division  of  the 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
Room  8010,  2025  M  Street.  N.W., 
Washington,  D.C.  20554. 

Federal  Communications  Commission. 
Robert  H.  McNamara, 

Chief,  Private  A ireiess  Division,  Wireless 

Teleconununications  Bureau. 

(FR  Doc.  96-22002  Filed  8-27-96;  8:45  am] 

BtLUNO  COOe  871?-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 
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The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  Qotice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  11,  1996 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

3   lack  Brandenbarger,  Flower 
Mound,  Texas;  to  acquire  14.31  percent; 
VVilham  H.  Ellis,  Flower  Mound,  Texas, 
to  acquire  14.31  percent;  Charles  R. 
Fellers,  .\rgyle,  Texas,  to  acquire  14.31 
percent;  Johnny  Glyn  Gilliam,  Graham, 
Texas,  to  acquire  7.95  percent;  David  D. 
Hickerson,  Copper  Canyon,  Texas,  to 
acquire  14.31  percent;  and  Frank  R. 
Scheer.  Flower  Mound,  Texas,  to 
acquire  14.31  percent  of  the  voting 
shares  of  First  Bryson  Bancorporation, 
Inc.,  Bryson,  Texas,  and  thereby 
indirectly  acquire  Bryson  Bancshares, 
Inc.,  Bryson.  Texas,  and  The  First  State 
Bank  of  Bryson,  Bryson,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  22,  1996. 
lennifer  |.  fohnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc  96-21911  Filed  8-27-96;  8:45  am] 

BILUMG  COOE  8210-Ol.f 


Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  IHolding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  appHcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
bearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  20, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Robertson  Holding  Company,  LP., 
Speedwell,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  52.68 . 
percent  of  the  voting  shares  of 
Commercial  BancGroup,  Inc.,  Harrogate, 
Tennessee,  and  thereby  indirectly 
acquire  Commercial  Bank,  Harrogate, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1996. 
JennifiBT  J.  Johnson 
Deputy  Secretary  of  the  Board 
IFR  Doc.  96-21912  Filed  8-27-96;  8:45  am] 
BILUNG  COOS  <21»«1-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  l-loiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  owmership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  23, 
1996. 

A.  Federal  Reserve  Bank  of  Cleveland 

(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  First  Financial  Bancorp.  Hamilton, 
Ohio;  to  merge  with  Fearmers  State 
Bancorp.  Liberty,  Indiana,  and  thereby 
indirectly  acquire  Farmers  State  Bank, 
Liberty,  Indiana. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Birming, 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Mid-Peninsula  Bancorp.  Palo  Alto, 
CaUfomia;  to  merge  with  Cupertino 
National  Bancorp.  Cupertino,  California, 
and  thereby  indirectly  acquire 
Cupertino  National  Bank  &  Trust, 
Cupertino.  California. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  August  23.  1996, 

lenniiier  J.  fohnson 

Deputy  Secreiar,-  of  the  Board 

!FR  Doc   9(>-21949  Filed  8-27-96;  8:45  am] 

BILUNC  COOe  I21(M>t-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Banlc  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Art)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiarv  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225,25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banlting  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  he  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  .Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C,  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  partv 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  12.  1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 


1  Bankers  Bancorp  of  Oklahoma, 
Inc    Oklahoma  City.  Olciahoma;  to 
engage  de  novo  in  a  joint  venture 
through  its  subsidiary.  Bankers  Bank 
Systems.  Oklahoma  City,  Oklahoma,  in 
data  processing  activities,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23, 1996. 

Jennifer  ).  Johnson 

Deputy  Secretary  of  the  Board 

[FR  Doc.  96-21948  Filed  8-27-96;  8:45  am] 

BILUNG  COOe  «210-01-f 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 
System 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 

September  3,  1996. 

PLACE;  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

N  W  .  Washington.  D,C.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Covne.  Assistant  to  the 
Board;  (202)  452-3204.  You  mav  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Eteted:  August  26, 1996. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  96-22052  Filed  A-26-96;  10:59  am] 

BILUMG  COOE  U10-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee 
(NVAC),  Subcommittee  on  Vaccine 
Safety,  Subcommittee  on  Immuniiation 
Coverage,  Sutjcommittee  on  Future 
Vaccines,  and  the  Advisory 
Commission  on  Childhood  Vaccines 
(ACCV),  Sutwommittee  on  Vaccine 
Safety:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Cotnmittee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-l:30  p.m.. 
September  9, 1996.  8:30  a.m.-12:30  p.m., 
September  10, 1996. 

Place:  Hubert  H.  Humphrey  Building. 
Room  702 A.  200  Independence  Avenue.  SW. 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
goverrunent  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8  and  8:30  a.m.  or  12:30  and  1  p.m. 
so  they  can  b>e  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
the  day  cannot  be  assured. 

Purpose:  The  Conunittee  shall  advise  and 
make  recommendations  to  the  Director  of  the 
National  Vaccine  Program  on  matters  related  ■ 
to  the  Program  responsibilities. 

Matters  to  be  Discussed:  The  Committee 
will  receive  reports  on  the  status  of  ?WAC 
nominees  to  replace  members  whose  terms 
have  ended,  status  of  new  exofficio  members 
from  the  Department  of  Agriculture  and  the 
Health  Care  Financing  Administration,  and  a 
discussion  regarding  the  addition  of  haison 
representatives  to  the  Conunittee;  the 
recruitment  status  for  the  Director.  National 
Vaccine  Program  Office  (NVPO);  update 
alternatives  for  adverse  event  surveillance 
and  funding  options;  uptdate  immunization 
registry:  confidentiality  issues;  NVAC 
endorsement  of  the  immunization 
information  system  confidentiality  paper, 
update  philosophical  exemption  to 
immunization:  the  Measles  Vaccine  Timing 
Study — Discussion  of  Edmonston-Zagreb 
(EZ)  Vaccine  Study;  Institutes  of  Medicine 
risk  communication  safety  forum;  an  update 
on  the  Subcommittee  on  Immunization 
Coverage  Draft  Papers.  Thirteen  Points  of 
Leverage  to  Increase  Coverage  and  Access  to 
Immunization;  an  update  on  the 
Subcommittee  on  Future  Vaccines,  vaccine 
research  partnership,  and  a  status  repwrt  on 
Sabin  case  studies;  an  update  on  the 
Sulxommittee  on  Vaccine  Safety;  up>date  on 
Adult  Immunization  Work  Group;  report  on 
children's  vaccine  initiative:  up>date  on  the 
National  Vaccine  Injury  Comp)ensation 
Program,  a  report  from  the  Task  Force  on 
Safer  Vaccines,  a  review  of  adverse  events 
litigation  and  compensation  in  adults;  and  an 
update  on  Acellular  Pertussis. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Name:  NVAC  Subcommittee  on  Vaccine 
Safety  and  the  ACCV.  Subcommittee  on 
Vaccine  Safety. 

Time  and  Date:  1:30  p.m.-5  p.m., 
September  9, 1996. 

Place:  Hubert  H.  Humphrey  Building. 
Room  425A.  200  Independence  Avenue,  SW. 
Washi  ngton .  DC  20201 . 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  joint  ACCV/NVAC 
subcommittee  will  review  issues  relevant  to 
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vaccine  safety  and  adverse  reactions  to 
vaccines. 

Matters  to  be  Discussed:  The 
Subcommittee  will  discuss  the  inclusion  of 
influenza  and  pneumococcal  vaccines  in  the 
National  Vaccine  Injury  Compensation 
Program  summation,  direction  and  closure; 
focus  of  safety  subcommittees;  and  a  review 
of  report  and  recommendations  from  the 
Task  Force  on  Safer  Childhood  Vaccines. 

Name:  NVAC  Subcommittee  on 
Immunization  Coverage. 

Time  and  Date:  1 :30  p.m.-5  p.m.. 
September  9.  1996. 

Place:  Hubert  H.  Humphrey  Building. 
Room  423A,  200  Independence  Avenue.  SW. 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multi faceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. . 

Matters  to  be  Discussed:  The 
Subcommittee  will  discuss  the  forum  on 
assessment  and  related  immunization  issues; 
the  outline  for  the  Subcommittee's  report; 
and  the  assessment  of  immunization 
coverage. 

Name:  NVAC  Subcommittee  on  Future 
Vaccines. 

Time  and  Date:  1:30  p.m.-5  p.m., 
September  9. 1996. 

I^ace:  Hubert  H.  Humphrey  Building, 
Room  405A,  200  Independence  Avenue.  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  develop 
policy  options  and  guide  the  National 
Vaccine  Program  activities  which  will  lead  to 
development,  licensure,  and  best  use  of  new 
and  existing  vaccines  in  the  simplest  possible 
imnninization  schedules. 

Matters  to  be  Discussed:  The 
Subconunittee  will  discuss  updates  on 
vaccine  procurement  strategies,  the  United 
States  Agency  for  International  Development 
vaccine  research  agenda,  and  a  discussion  of 
case  studies  in  vaccine  development 

Contact  Person  for  More  Information: 
Fetecia  D.  Pearson,  Committee  Management 
Specialist,  NVPO.  CDC,  1600  Clifton  Road, 
NE,  M/S  D50,  Atlanta,  Georgia  30333. 
telephone  404/639-7250. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  inability  to  transmit  the  docimient 
electronically. 

Dated:  August  22. 1996. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  96-21924  Filed  8-27-96;  8:45  am] 

aiLLMG  COOE  41ft3-1ft-M 


Health  Resources  and  Services 

Adrriintstration 

Adv!s.ory  Council,  Notice  of 
Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463  (5 
U.S.C.  Appendix  2).  the  Secretary, 
Department  of  Health  and  Human 
Services  announces  the  establishment  of 
the  following  advisory  council. 

Designation:  Advisory  Committee  to  the 
Administrator,  HRSA. 

Purpose:  Advises  the  Secretary  of  HHS  and 
the  Administrator  of  HRSA  on  policy  matters 
pertinent  to  HRSA  mission  resp)onsibilities  in 
the  conduct  and  support  of  health  care 
delivery,  health  workforce,  and  related 
programs. 

Tne  committee  may  make 
recommendations  concerning  program 
development,  resource  allocation,  and  HRSA 
administrative  practices  and  policies,  and 
other  specific  matters  which  affect  the 
operation  of  the  Agency. 

Structure:  The  Committee  shall  consist  of 
the  Secretary  or  designee  as  Chair  and  16 
members.  Eleven  members  shall  be 
authorities  who  are  knowledgeable  in  the 
fields  of  health  care  delivery  and  finance,  the 
health  workforce  and  training  of  the 
workforce,  public  health,  and  the  special 
needs  of  disadvantaged  populations.  Five 
members  shall  be  representatives  of  the 
general  public. 

Dated:  August  22. 1996. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  96-21919  Filed  8-27-96;  8:45  am] 
BtUJNQ  CODE  41M-1S-P 


National  Institutes  of  Health 

Notice  of  Meeting  of  the  National 
Advisory  Council  for  Human  Genome 
Research 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research,  National  Center  for 
Human  Genome  Research.  September 
16-17, 1996,  Holiday  Inn,  Washington/ 
Chevy  Chase,  Palladian  West/Center, 
5522  Wisconsin  Avenue,  Chevy  Chase, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  Monday,  September  16,  firom 
8:30  to  1:00  p.m.  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  on  September  16  from  1:00 
p.m.  to  recess  and  on  September  17 
from  8:30  a.m.  to  adjournment,  for  the 


review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan.  Deputy  Director, 
National  Center  for  Human  Genome 
Research.  National  Institutes  of  Health, 
Building  31,  Room  4B09.  Bethesda, 
Maryland  20892.  (301)  496-0844,  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  lane  Ades,  (301)  594-1229, 
two  weeks  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 

Dated:  August  21,  1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc  96-21897  Filed  8-27-96;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meetings  of  the  National  Cancer 
Advisory  Board  and  its  Sutxommittee 

Pursuant  to.  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  September  10-11, 
1996.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4),  552b(c)(6),  and  552(c)(9)(B). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  for  discussion  of  issues 
pertaining  to  programmatic  areas  and/or 
NCI  personnel,  and  discussion  of 
subcommittee  recommendations 
regarding  NCI  staff  support  to  the  Board 
and  operating  procedures.  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  the  individuals  associated 
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with  the  applications  or  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  and  premature 
disclosure  of  recommendations  which 
would  inhibit  the  final  outcome  and 
subsequent  implementation  of 
recommendations. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North.  Room  630E,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708),  will  provide  summaries  of  the 
meetings  and  rosters  of  the  Board 
members,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary.  National  Cancer 
Institute,  NIH,  Executive  Plaza  North,  Room 
600A,  6130  Executive  Blvd.,  Bethesda,  MD 
20892-7405;  (301)  496-5147. 

Dates  of  Meeting:  September  10-11. 1996. 

Place  of  Meeting:  Conierence  Room  10, 
Building  31C,  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda.  MD  20892. 

Open:  September  10 — 8  am  to 
approximately  12:15  pm. 

Agenda:  Director's  Report  on  the  National 
Cancer  In.'stitute;  NQ  Strategic  Planning  and 
Evaluation  Structure;  NCAB:  25th 
Anniversary  Initiatives;  New  Business; 
Scientific  Presentations;  and  Report  on  the 
Activities  of  the  President's  Cancer  Panel. 

Closed:  September  10—2:30  pm  to 
approximately  4:30  pm. 

Agenda:  For  review  and  discussion  of 
individual  grant,  applications,  and 
extramural/intramural  programmatic,  and 
personnel  policies. 

Open:  September  11 — 8:30  am  to  11  am. 

Agenda:  Scientific  Presentations: 
Subcommittee  Reports;  Report  on  the  NCAB 
Retreat;  Peer  Review  Initiatives;  Continuing 
New  Business. 

Qosed:  September  11—11  am  to  4:30  pm. 

Agenda:  Review  and  evaluation  of  NCAB 
Stan  support,  structure  and  function. 

Name  of  Committee:  Subcommittee  on 
Clinical  Investigations. 

Contact  Person:  Dr.  Robert  Wittes, 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  Building  31,  Room  3A44, 
Bethesda,  MD  20892;  (301)  496-4291. 

Date  of  Meeting:  September  10. 1996. 

Place  of  Meeting:  Conference  Room  7. 
Building  3lC,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda.  MD  20892. 

Open:  12:30  pm  to  1:30  pm. 

Agenda:  To  discuss  the  By  Pass  Budget  and 
translational  research  as  well  as  the 
possibilities  for  allocating  NCI  dollars  to 
defray  clinical  costs. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  National  Cancer 


Institute,  NIH,  Building  31,  Room  11A19, 
Bethesda,  MD  20892;  (301)  496-5515. 

Date  of  Meeting:  September  10, 1996. 

Place  of  Meeting:  Conference  Room  9, 
Building  31C,  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Open;  12:30  pm  to  1:30  pm. 

Agenda:  To  discuss  the  NCI  budget  and 
various  planning  issues. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  August  22, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-21898  Filed  8-27-96;  8:45  am] 

BILUNQ  COOe  414O-01-M 


Substance  Abuse  ana  Mentai  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Pub.L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the  Center 
for  Substance  Abuse  Treatment  (CSAT) 
National  Advisory  Council  to  be  held  in 
September  1996. 

A  portion  of  the  meeting  will  be  open 
and  include  discussion  of  the  Center's 
policy  issues  and  current 
administrative,  legislative,  and  program 
developments. 

The  meeting  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications,  contract  proposals, 
and  discussion  of  information  about  the 
Center's  procurement  plans.  Therefore  a 
portion  of  the  meeting  will  be  closed  to 
the  pubHc  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
withTitle  5  U.S.C.  552b(c)(3),  (4),  and 
(6)  and  5  U.S.C.  App.  2,  §  10(d). 

A  summary  of  the  meeting  and  roster 
of  council  members  may  be  obtained 
from:  Ms.  Joann  M.  Exline,  National 
Advisory  Council,  CSAT,  Rockwall  n 
Building,  Suite  619,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301) 443-8923. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment  National  Advisory  Council 

Meeting  Dates:  September  18, 1996,  9:00 
a.m.— 5:00  p.m.  September  19. 1996,  9:00 
a.m.— 2:15  p.m. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chase  Room,  Chevy  Chase, 
Maryland  20856 


Type:  CLOSED:  September  18.  9:00  am — 
11:00  a.m.  OPEN:  September  18, 11:15  a.m — 
5:00  p.m.  September  19.  9:00  a.m.— 2:15  p.m. 

Contact:  Marjorte  M.  Cashion,  Executive 
Secretary.  Telephone:  (301)  443-8923,  and 
FAX:  (301)  480-6077. 

Dated:  August  22, 1996. 
JeriLlpoT, 

Committee  Management  Officer,  Substance 

Abuse  and  Menial  Health  Services 

Administration. 

[FR  Doc.  96-21921  Filed  8-27-96;  8:45  am) 

BtLUNG  COOE  41«2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  0*  the  Assistant  Secetary  for 

Housing-Federal  Housirsg 
Commissioner;  Federally  Assisted 
Low-income  Housing  Drug  Eiimmatior 
Announcemen:  of  Funding  Awards 
Fisca.  "year  ^99b 

[Docket  No.  FR-385&-N-02] 

agency:  Office  of  the  Assistant 

Secretary  for  Housing  -  Federal  Housing 

Commissioner,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  awards 
made  by  the  Department  for  the 
Federally  Assisted  Low-Income  Drug 
Elimination  Grant  Program.  This 
announcement  contains  the  names  and 
addresses  of  the  Federally  Assisted 
Low-Income  Housing  Drug  Elimination 
Program  grantees  and  the  amoimt  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diggs,  Office  of  Multifamily 
Housing  Asset  Management  and 
Disposition,  Department  of  Housing  and 
Urban  Development,  room  6176,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-0558  (this  is 
not  a  toll-free  number).  A 
telecommunications  device  for  hearing- 
and  si>eech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION:  These 
grants  are  authorized  under  Chapter  2, 
Subtitle  C,  Title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  (42  U.S.C.  11901  et. 
seq.),  as  amended  by  Section  581  of  the 
Cranston-Gonzales  National  Affordable 
Housing  Act  (NAHA)  of  1990  (42  U.S.C. 
8011).  Section  581  of  NAHA  expanded 
the  Drug  Elimination  Program  to 
include  Federally  assisted  low-income 
housing.  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
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Agencies  Appropriations  Act  of  1995 
(Pub  I.  103-327.  approved  September 
28.  1994)  appropriated  funds  for 
Federally  Assisted  Low-income 

housint 


Fiscal  Year  1995  funds  were 
announced  in  a  Federal  Register  Notice 
of  Funding  Availability  (NOFA) 
published  on  February  17,  1995  (60  PR 
9544)  The  N'OFA  announced  the 
a-vailabilitv  of  $i;'.415  million  for 
Federally  Assisted  Low-income 
housing.  The  purpose  of  the  Drug 
Fhrnination  program  is  to  provide 
funding  for  carrying  out  dnig 
elimination  activities  in  accordance 
with  the  criteria  of  eligible  activities  as 
outlined  in  the  NOFA.  Applications  are 
awarded  funding  if  they  meet  the 
eligibility  criteria  indicated  in  the 
NOFA 

In  accordance  with  section  102 
ia)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989  (Pub  L.  101-235.  approved 
December  15,  1989).  the  Department  is 
hereby  publishing  the  names  and 
addresses  of  the  grantees  that  received 
funding  under  the  NOFA.  and  the 
amount  of  hands  awarded  to  each.  The 
total  amount  awarded  during  this  period 
was  517,415  million  to  165  grantees. 
This  information  is  provided  in 
Appendix  A  to  this  document. 

The  .\ssisted  Housing  Drug 
Elimination  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance  • 
as  number  14-854. 

Dated:  August  21.  1996. 
Stephanie  A.  Smith, 
Gen  f  ml  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 

FISCAL  YEAR  1995  DRIG 
KLIMINATION  GR.\.VTEES 

MIS'SEAPOUS  OFFICE 

RECIPIENT  NAME  RIDGECREST  LDHA 
PROfECT  NUMBER/NAME:  048-44014 

RIDGECREST  VILLAGE 

APARTMENTS 
PROIECT  ADDRESS   lOfiM  RIDGECaiEST 

DRIVE.  FLINT.  M1CHIG.'\N  48505 
PROPERTY  CONTACT:  MELANIE 

DEVARY  (517)  351-6840 
.AMOUNT  OF  GR.ANT  $125,000 
RECIPIENT  NA.ME  FTNDLAY 

.APARTMENTS  LIMITED 
PROfECT  NL-MBER  NAME:  046-35175 

FINDL^Y  APARTMENTS 
PROrECT  .ADDRESS   1534  R.\CE  +  ELM 

&  FINDLAY  STREETS.  CINCINNATI. 

OHIO  45202 
PROPERTY  CONTACT:  THOMAS  A. 

DENHART  (513)  241-6328 
•AMOUNT  OF  GR.A.NT:  $122,800 
RECIPIENT  N.AME;  PLEASANT 

APARTMENTS  LLMITED 
PROFECT  NL^BER/NAME:  046-35268 

PLEASANT  APARTMENTS 


PROJECT  ADDRESS: 
PLEASANT+ELM-t-SCATTERED 
SITES.  CINCINNATI.  OHIO  45202 
PROPERTY  CONTACT:  THOMAS  A. 

DENHART  (513)  241-6328 
AMOUNT  OF  GRANT:  $124,580 
RECIPIENT  NAME:  WALNUT 

APARTMENTS.  LTD. 
PROJECT  NUMBER/NAME:  046-35259 

WALNUT 
PROJECT  ADDRESS:  1341-55 
WALNUT/29-35  E  14TH. 
CINONNATI.  OHIO  45202 
PROPERTY  CONTACT:  THOMAS  A. 

DENHART  (513)  241-6328 
AMOUNT  OF  GRANT:  $49,225 
RECIPIENT  NAME:  ALMS  HILL 

APARTMENTS 
PROJECT  NUMBER/NAME:  046-44122 

ALMS  HILL 
PROJECT  ADDRESS:  2525  VICTORY 
PARKWAY,  CINCINNATI.  OHIO 
45206 
PROPERTY  CONTACT:  WILLL\M 
STRITE(513)  861-1584/JOHN  M. 
ORHEK(614)  848-4330 
AMOUNT  OF  GRANT:  $73,570 
RECIPIENT  NAME:  NORTHCREST 

GARDENS  APTS.  JOINT  VENTURE 
PROJECT  NUMBER/NAME:  046-44015 

NORTHCREST  GARDENS 
PROJECT  ADDRESS:  5000 
NORTHCREST.  DAYTON,  OHIO 
45402 
PROPERTY  CONTACT:  E.  CLARK 

WHITE.  (619)  431-9100.  EXT.  3372 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  BROADWALK 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  042-35378 

BOARDWALK  APARTMENTS 
PROJECT  ADDRESS:  543  E  105TH  ST  + 

SITES,  CLEVELAND,  OHIO  44108 
PROPERTY  CONTACT:  LISA   " 

STRICKLAND.  (216)  681-4501 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  KENMORE 

GARDENS  LIMTTED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  042-44014 

KENMORE  GARDENS 
PROJECT  ADDRESS:  1389  ANSEL  RD., 

CLEVELAND,  OHIO  44106 
PROPERTY  CONTACT:  MORTON  Q. 
.    LEVIN  (216)  771-2175 
AMOUNT  OF  GRANT:  $35,000 
RECIPIENT  NAME:  LIMA  I,  LTD. 
PROJECT  NUMBER/NAME:  043-35295 

LIMA  ESTATES  I 
PROJECT  ADDRESS:  510  EAST  NORTH 

STREET.  LIMA.  OHIO  45801 
PROPERTY  CONTACT:  PATRICK 
RAWLINGS/JUDY  ALLEN  (614)  538- 
1333 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  WASHINGTON 

COURTS  LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  071-35593 

WASHINGTON  COURTS  APTS. 
PROJECT  ADDRESS:  5416-30  W 
WASHINGTON,  CHICAGO.  ILLINOIS 
60644 


PROPERTY  CONTACT:  MARSHA 

HARPER  (312)  287-4131 
AMOUNT  OF  GR.ANT:  $98,300 
RECIPIENT  NAME:  LA  VERGNE 

COURTS  LIMITED  PARTNERSHIP 
PROIECT  NUMBER/NAME:  071-35597 

LA  VERGNE  COURTS  APTS. 
PROJECT  ADDRESS:  1950  E  71ST 

STREET,  CHICAGO,  ILUNOIS  60644 
PROPERn-  CONTACT:  LYNN 

RAILSBACK(312)287--il31 
AMOUT^T  OF  GR.\NT:  $98,300 

RECIPIENT  NAME:  LANCASTER 

VILLAGE  COOPERATIVE 
PROJECT  NUMBER/NAME:  044-44005 

LANCASTER  VILLAGE 

COOPERATIVE 
PROIECT  ADDRESS:  633  PALMER 

DRIVE.  PONTTAC.  MICHIGAN  48057 
PROPERTY  CONTACT:  LEONA 

PATTERSON  (810)  373-i780 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  LAFAYETTE 

TERRACE  ASSOCIATES 
PROJECT  NUMBER/NAME:  071-35487 

LAFAYETTE  TERRACE 
PROJECT  ADDRESS:  75TH 

LAFAYETTE,  CHICAGO,  ILUNOIS 

60644 
PROPERTY  CONTACT:  ROWE 

CHOCKLEY  (412)  795-4755 
AMOUNT  OF  GRANT:  $121,727 
RECIPIENT  NAME:  MADISON 

TERRACE  ASSOCL^TES 
PROJECT  NUMBER/NAME:  071-35441 

MADISON  TERRACE  APTS. 
PROJECT  ADDRESS:  3153  WEST 

MADISON  STREET,  CHICAGO. 

ILLINOIS  60612 
PROPERTY  CONTACT:  EARL  WILEY 

(312)  826-6611 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  WHITMORE 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME: 

IL06HDE0060195  WHITMORE 

.\PARTMENTS 
412-25  &  505-11  S  CENTRAL 
CHICAGO.  ILLINOIS  60644 
PROPERTY  CONTACT:  M.  COLEMAN 

(312) 379 4412 

AMOUNT  OF  GRANT  $125,000 
RECIPIENT  NAME:  ENGLEWOOD 

APT.,  LTD 
PROJECT  NLTVfBER/NAME:  071-44114 

ENGLEWOOD  GARDENS 
PROJECT  ADDRESS:  7000-7058 

SOUTH  EGGLESTO,  CHICAGO. 

ILLINOIS  60621 
PROPERTY'  CONTACT:  ROWE 

SHOCKLEY  (412)  795-4755 
AMOUNT  OF  GRANT:  $65,759 
RECIPIENT  NAME:  SWIFTON 

COMMONS  ASSOCL\TES 
PROJECT  NLT^ffiER'NAME:  071-44101 

BRADFORD  COLTRTS  APTS. 
PROJECT  ADDRESS:  930  COLLEGE 

BLVD  ,  ADDISON.  ILLINOIS  60101 
PROPERTY  CONTACT:  KATHERINA 
FRASHESKI  (708)  495-3225 
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AMOUNT  OF  GR.\NT:  SI 24,940 
RECIPIENT  NAME;  ADA  THROOP 

ASSOCIATES  LTD 
PROJECT  NUMBER/NAME:  071-44125 

ADA-TROOP  APARTMENTS 
PROJECT  ADDRESS:  6848-58  S 

THROOP,  CHICAGO,  ILLINOIS  60636 
PROPERTY  CONTACT:  ROWE 

CHOCKLEY  (412)  795^755 
AMOUNT  OF  GRANT:  $50,618 

RECIPIENT  NAME:  SHERWOOD  GLEN 

ON  THE  FOX  I 
PROJECT  NUMBER/NAME:  071^4069 

FOX  VIEW  APTS.  I 
PROJECT  ADDRESS:  3  OXFORD  RD 

#14.  CARPENTERVILLE,  ILUNOIS 

60110 
PROPERTY  CONTACT:  DL\NE 

PEDERSON  (847)  428-7771 
AMOUNT  OF  GRANT:  $121,729 
RECIPIENT  NAME:  SHERWOOD  GLEN 

ON  THE  FOX  APARTMENTS  U 
PROJECT  NUMBERyNAME:  071-44124 

FOX  VIEW  APTS.  U 
PROJECT  ADDRESS:  3  OXFORD  RD 
.  #14,  CARPENTERVILLE,  ILLINOIS 

60110 
PROPERTY  CONTACT:  DL\NE 

PEDERSON  (847)  428-7771 
AMOUNT  OF  GRANT:  $121,729 

RECIPIENT  NAME:  MAPLE  RIDGE 

ASSOCIATES 
PROJECT  NUMBER/NAME:  071-94028 

MAPLE  RIDGE  APARTMENTS 
PROJECT  ADDRESS:  3700  5TH 

STREET,  ROCK  ISLAND,  ILUNOIS 

61201 
PROPERTY  CONTACT:  SALLY  PETERS 

(509)  786-2639 
AMOUNT  OF  GRANT:  $101,500 
RECIPIENT  NAME:  UPGRADE 

DEVELOPMENT  CORPORATION 
PROJECT  NUMBER/NAME: 

IL06H121168  PERSON  HILLS  U 
1720  GREAT  OAK  RD 
PEORIA,  ILLINOIS  61604 
PROPERTY  CONTACT:  CAROL  JONES 

(309)676-4717 
AMOUNT  OF  GRANT:  $27,665 
RECIPIENT  NAME:  UPGRADE 

DEVELOPMENT  CORPORATION 
PROJECT  NUMBER/NAME:  072-44004 

LINCOLN  TERRACE,  UFR 
PROJECT  ADDRESS:  2825  WEST  ANN 

APT  41,  PEORL\,  ILUNOIS  61604 
PROPERTY  CONTACT:  CAROL  JONES 

(309)  676-4717 
AMOUNT  OF  GRANT:  $44,163 
RECIPIENT  NAME:  UPGRADE 

DEVELOPMENT  CORPORATION 
PROJECT  NUMBER/NAME:  072^4015 

PIERSON  HILLS  I 
PROTECT  ADDRESS:  1720  GREAT  OAK 

RD    PEORIA,  ILLINOIS  61605 
PROPERTY  CONTACT:  CAROL  JONES 

(309) 676-4717 
AMOUNT  OF  GRANT:  $51,664 
RECIPIENT  NAME:  LYONS  VIEW 

DEVELOPMENT,  ATTN.  ALLAN 

GREENE 


PROJECT  NUMBER/NAME:  071-36653 

PARKWAY  GARDENS 
PROJECT  ADDRESS:  6415  S  CALUMET 

AVE.,  CHICAGO,  ILLINOIS  60637 
PROPERTY  CONTACT:  SUELLYN 

GATES  (312)  299-6701 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  GREYSTONE 

ASSOCL\TES 
PROJECT  NUMBER/NAME:  072-35055 

GREYSTONE  APARTMENTS 
PROJECT  ADDRESS:  103  GREYSTONE 

DRIVE,  ALORTON,  ILLINOIS  62207 
PROPERTY  CONTACT:  CAROL 

CHAPMAN  (618)  332-6446 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  GILL  PARK 

COOPERATIVE 
PROJECT  NUMBER/NAME:  071-35372 

GILL  PARK  COOPS 
PROJECT  ADDRESS:  810  WEST  GRACE 

STREET,  CHICAGO,  ILLINOIS  60613 
PROPERTY  CONTACT:  HAKEEM 

DUROJARYE  (312)  929-3325 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  HARBORSIDE 

HOUSING  ASSO.  LP 
PROJECT  NUMBER/NAME:  073-55007 

HARBORSIDE  APTS. 
PROJECT  ADDRESS:  3610  ALDER  ST., 

EAST  CHICAGO,  INDL\NA  46312 
PROPERTY  CONTACT:  JERRY 

BERNSTEIN  (219)  938-1600 
AMOUNT  OF  GRANT:  $124,953 
RECIPIENT  NAME:  ANTIOCH  JOINT 

VENTURE 
PROJECT  NUMBER/NAME:  073-55120 

EDEN  GREEN  IN  FORT  WAYNE 
PROJECT  ADDRESS:  2201  REED  ST., 

FT.  WAYNE,  INDL\NA  46803 
PROPERTY  CONTACT:  AARON 

THOMAS  (317)  842-6612 
AMOUNT  OF  GRANT:  $106,000 
RECIPIENT  NAME:  FEDERAL 

PROPERTY  MANAGEMENT  CORP. 
PROJECT  NUMBER/NAME:  073-44455 

WEYERBACHER  TERRACE 
PROJECT  ADDRESS:  2534  N  CAPITAL 

AVE.,  INDL«lNAPOLIS,  INDL\NA 

46208 
PROPERTY  CONTACT:  MARILYN 

ELDRIDGE  (513)  223-7626 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  JUNEAU  AVENUE 

ASSOCL\TES 
PROJECT  NUMBER/NAME:  075-94002 

WINDSOR  COURT  APARTMENTS 
PROJECT  ADDRESS:  1831  WEST 

JUNEAU  AVENUE,  MILWAUKEE, 

WISCONSIN  53203 
PROPERTY  CONTACT:  PATTY 

OWNBY  (615)  525-7500 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  BANCROFT  EDDY 

LDHA  PARTNERSHIP 
PROJECT  NUMBER/NAME: 

M128H150191  BANCROFT  &  EDDY 

APTS.  107  S.  WASH.  ST. 
SAGINAW,  MICHIGAN  48607 


PROPERTY  CONTACT:  JOHN 

BROCAVlCH<517)  752-5233 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  LINCOLNSHIRE 

HOMES  OF  ALBION 
PROJECT  NUMBER/NAME:  047-44022 

LINCOLNSHIRE  OF  ALBION 
PROJECT  ADDRESS:  900-1  BOYD 

DRIVE,  ALBION.  MICHIGAN  49224 
PROPERTY  CONTACT:  JOHN  KATSMA 

(517)  629-^270 
AMOUNT  OF  GRANT:  $117,528 
RECIPIENT  NAME:  M  L  K  LIMITED 

DIVIDEND  HOUSING  ASSO. 
PROJECT  NUMBER/NAME:  044-94054 

MARTIN  LUTHER  KING 

APARTMENTS 
PROJECT  ADDRESS:  595  CHENE 

STREET,  DETROIT.  MICHIGAN 

48207 
PROPERTY  CONTACT:  NANCY 

HOPKINS  (810)  851-9600 
AMOUNT  OF  GRANT:  $93,905 
RECIPIENT  NAME:  PARKVIEW 

ASSCOATES 
PROJECT  NUMBER/NAME:  092-92011 

PARKVIEW  APARTMENTS 
PROJECT  ADDRESS:  1201  12TH 

AVENUE  NORTH,  MINNEAPOUS, 

MINNESOTA  55411 
PROPERTY  CONTACT:  DAVID 

ALTMAN  (612)  377^050 
AMOUNT  OF  GRANT:  $124,965 
RECIPIENT  NAME:  MERCER 

APARTMENT  COMPANY 
PROJECT  NUMBER/NAME:  046-35242 

MERCER  APARTMENTS 
PROJECT  ADDRESS:  214  W  LIBERTY 

STREET,  CINCINNATI,  OHIO  45202 
PROPERTY  CONTACT:  W.R.  HILL  (513) 

621-3685 
AMOUNT  OF  GRANT:  $13,250 
RECIPIENT  NAME:  TINA  APARTMENT 

COMPANY 
PROJECT  NUMBER/NAME:  046-35297 

TINA  APARTMENTS 
PROJECT  ADDRESS:  212  W  LIBERTY. 

CINCINNATI,  OHIO  45210 
PROPERTY  CONTACT:  W.R.  HILL  (513) 

621-3685 
AMOUNT  OF  GRANT:  $50,200 
RECIPIENT  NAME:  SENATE 

APARTMENT  COMPANY 
PROJECT  NUMBER/NAME:  046-35222 

SENATE  APARTMENTS 
PROJECT  ADDRESS:  216-18  W  12TH 

ST.,  CINCINNATI,  OHIO  45210 
PROPERTY  CONTACT:  W.R.  HILL  (513) 

621-3685 
AMOUNT  OF  GRANT:  $46,800 

RECIPIENT  NAME:  COMMODORE 

APARTMENT  COMPANY 
PROJECT  NUMBER/NAME:  046-35279 

COMMODORE  APARTMENTS 
PROJECT  ADDRESS:  3637-39  READING 

ROAD.  CXNONNATI.  OHIO  45229 
PROPERTY  CONTACT:  W.R.  HIU.  (513) 

621-3685 
AMOUNT  OF  GRANT:  $40,080 
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RECIPIENT  NAME:  WALNUT  HILLS 

REDEVELOPMENT  FOUNDATION 
PROIECT  NnvlBERyN.\ME  046-35293 

WALMT  HILL5.  SCATTERED  SITES 
PROIECT  ADDRESS:  2601  MELROSE 

AVE  .  CINCINNATI,  OHIO  45206 
PROPERTY-  CONTACT:  DAPHNE  A. 

SLONE  (513)  861-6111 
AMOUNT  OF  GRANT:  $125,000 

UTTLE  HOCK  OFFICE 

RECIPIENT  NAME:  CORONAIX) 

COURTS  LIMITED  P,\RTNERSHrP 
PROIECr  NUMBER/NAME:  123-94011 

CORONADO  COURTS 
PROIECT  ADDRESS:  1830  BONITA 

AVE  ,  DOUGLAS,  ARIZONA  85607 
PROPERTY  CONTACT:  BEVERLY 

HOGAN  (520)  366-4637 
AMOUNT  OF  GR.ANT:  $125,000 
RECIPIENT  NAME:  FRIENDSHIP 

VILLAGE.  INC 
PROIECT  NL'MBER/NAME:  121-44075 

FRIENDSHIP  VILLAGE  APTS.  U 
PROIECT  ADDRESS  40  FRIENDSHIP, 
SAN  FRANCISCO.  CALIFORNL\ 
fHllS 
PROPERTY  CONTACT:  WALTER 

SCOTT  (415)  467-9701 
AMOUNT  OF  GRANT:  $123,800 
RECIPENT  NAME:  BANNEKER 

HOMES  INC. 
PROIECT  NU-MBER/NAME:  121-55036 

BANNEKER  HOMES 
PROJECT  ADDRESS:  725  FULTON. 
SAN  FR,\NCISCO,  CAUFORNL\ 
94102 
PROPERTY  CONTACT:  AL  REYNOLDS 

(415) 693-9263 
AMOUNT  OF  GR.\NT:  $107,760 
RECIPIENT  NAME:  lEFFERSON 

APARTMENT  CO. 
PROJECT  NUTvIBER'NAME:  082-35005 

SOUTHEAST  APARTMENTS 
PROJECT  ADDRESS:  38TH  & 
KENTL^CKY  ST..  PINE  BLUFF. 
ARKANSAS  71601 
PROPERTY  CONTACT:  DONNA 

SEXTON  (501)  782-7268 
AMOUNT  OF  GR,\NT:  $125,000 
RECIPIENT  N.\ME  lEFFERSON 

MANOR  LLMITED  PARTNERSHIP 
PROIECT  NUMBERyNAME;  082-14018 

lEFFERSON  MANOR 
PROIECT  ADDRESS:  2600  JOHN 
ASHLEY  DRIVE,  NORTH  LITTLE 
ROCK.  ARKANSAS  72114 
PROPERTY  CONTACT  DONNA 

SEXTON  (501)  782-7268 
AMOUNT  OF  GR.ANT  S125.000 
RECIPIENT  N.AME  ALLIED  GARDENS 

LIMITED  PARTNERSHIP 
PROIECT  NUMBER'N,\ME:  082-44019 

ALLIED  GARDENS  ESTATES 
FROIECT  ADDRESS:  5400  lOHNSON, 

FORT  SMITH.  ARK^ANSAS  72901 
PROPERTY  CONTACT:  DONNA 

SEXTON  (5011  782-7268 
AMOUNT  OF  GR.\NT:  $125,000 


RECIPIENT  NAME:  HILLSBORO 

TOWNHOUSE  LTD.  PARTNERSHIP 
PROJECT  NUMBER/NAME:  082-35017 

HILLSBORO  TOWNHOUSE 
PROJECT  ADDRESS:  1600  E 
HILLSBORO.  EL  DORADO, 
ARKANSAS  72902 
PROPERTY  CONTACT:  DONNA 

SEXTON  (501)  782-7268 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  APOLLO  TERRACE 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  082-35032 

APOLLO  TERRACE 
PROJECT  ADDRESS:  4200  GILLL\M 
PARK,  LITTLE  ROCK.  ARKANSAS 
72206 
PROPERTY  CONTACT:  GEORGE  MAYS 

(501)  375-6369 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  WILSHIRE- 

SHORTER  LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  082-35002 

SHORTER  COLLEGE  GARDENS 
PROJECT  ADDRESS:  800  N  BEECH 
STREET,  LITTLE  ROCK,  ARKANSAS 
72206 
PROPERTY  CONTACT:  GEORGE  MAYS 

(501) 375-6369 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  TERRACE  GREEN 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  082-35029 

TERRACE  GREEN 
PROJECT  ADDRESS:  8223  SCOTT 
HAMILTON.  LTTTLE  ROCK. 
ARKANSAS  72209 
PROPERTY  CONTACT:  DONNA 

SEXTON  (501)  782-7268 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  BOSTON 
FINANCL\L  C/0  MR.  MILES 
HAPGOOD 
PROJECT  NUMBER/NAME:  101-94006 

WINDSOR  COURT 
PROJECT  ADDRESS:  1550  JOLIET 
STREET.  AURORA,  COLORADO 
80010 
PROPERTY  CONTACT:  RON  RAEL 

(303)  360-9916 
AMOUNT  OF  GRANT:  $117,900 
RECIPIENT  NAME:  DOUGLAS 

HOUSING  CORPORATION 
PROJECT  NUMBER/NAME:  123-35132 

CASAS  DE  ESPERANZA 
PROJECT  ADDRESS:  1135-1159  3RD  & 
BONITA.  DOUGLAS,  ARIZONA 
85607 
PROPERTY  CONTACT:  BEVERLY 

HOGAN  (520)  366-4637 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  C  &  L 

PARTNERSHIP 
PROJECT  NUMBER/NAME: 

ND990024017  C  &  L  MANOR 
20  EAST  6TH  ST 

GRAFTON.  NORTH  DAKOTA  58237 
PROPERTY  CONTACT:  GLEN 
GILLESHAMMER  (701)  352-3070 


AMOUNT  OF  GRANT:  $109,200 
RECIPIENT  NAME:  ROSALIE  G. 

WALLACE 
PROIECT  NUMBER/NAME  064-44037 

WESLEY  CHAPEL  APARTMENTS 
PROJECT  ADDRESS:  1008  AVENUE  L. 
BATON  ROUGE,  LOUISIANA  70807 
PROPERTY  CONTACT:  ROSALIE  G. 

WALLACE  (504)  775-6638 
AMOUNT  OF  GR.\NT:  $123,920 
RECIPIENT  NAME:  FAIRWOOD 

MANOR  DEVELOPMENT  COMPANY 
PROJECT  NUMBER/NAME:  064-44017 
FAIRWOOD  MANOR  APARTMENTS 
PROJECT  ADDRESS:  1011  WEST  18TH 
STR.  LAKE  CHARLES,  LOUISL\NA 
70601 
PROPERTY  CONTACT;  SHERIL  L. 

WINGO  (305)  566-2955 
AMOUNT  OF  GR.\NT:  $76,911 
RECIPIENT  NAME:  GORDON  PLAZA 

APARTMENTS 
PROJECT  NUMBER/NAME:  064-35178 

GORDON  PLAZ.'A  APARTMENTS 
PROJECT  ADDRESS:  3251  ST. 
FERDINAND  STREET.  NEW 
ORLEANS.  LOUISIANA  70126 
PROPERTY  CONTACT:  WILBERT 

THOMAS.  SR.  (504)  945-0731 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  MARIANNA  LTD. 
PROJECT  NUMBER/NAME:  171-35170 

THE  MARL\NNA 
PROJECT  ADDRESS:  3204  W  4TH. 

KENNEWIC.  WASHINGTON  99336 
PROPERTY  CONTACT:  DOUG 

REPMAN  (206)  334-5018 
AMOUNT  OF  GRANT:  $73,247 
RECIPIENT  NAME:  MANNY  L.  NEVES 
PROJECT  NU^MBERyNAME: 

WA 19004 1005  CEDAR  VILLAGE 
6230  S.  129TH  ST 
SEATTLE,  WASHINGTON  98178 
PROPERTY  CONTACT:  MANY  L. 

NEVIS  (206) 881-7253 
AMOUNT  OF  GR.\NT:  $117,100 
RECIPIENT  NAME:  HUNT  BUILDING 

CORPORATION 
PROJECT  NUMBER/NAME: 
TX59E000003  MASON  MANOR 
APARTMENTS 
1137GUNTER 
AUSTIN.  TEXAS  78721 
PROPERTY  CONTACT:  DALE 

GARDNER  (915)  545-2631 
AMOUNT  OF  GR.\NT:  $117,492 
RECIPIENT  NAME:  BONILLA  &  SMITH 
PROJECT  NLMBER/NAME:  115-35024 
NORTHSIDE  MANOR  APARTMENTS 
PROJECT  ADDRESS:  1401  N 
ALEMEDA.  CORPUS  CRISTI.  TEXAS 
78411 
PROPERTY'  CONTACT:  JOHN  CONDIT 

(210)  733-1908 
AMOUNT  OF  GRANT:  $125,000 
REQPIENT  NAME:  FAIRWAY 

VILLAGE  LIMITED  PARTNTiRSHIP 
PROJECT  NUMBER/NAME:  115-44006 
FAIRWAY  VILLAGE  APARTMENTS 
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PROTECT  ADDRESS:  6118  FAIRWAY 

DRI\'E.  AUSTIN.  TEXAS  78741 
PROPERTY  CONTACT;  SHERRY  PUGH 

(512)  474^242 
AMOUNT  OF  GR.\NT:  $125,000 
RECIPIENT  NAME:  ARISTOCRAT 

.\PARTMENTS/NCHP 
PROJECT  Nl'MBER  NA.ME   114^4031 

ARISTOCR.M  APARTMENTS 
PROTECT  ADDRESS:  4400  W.AIRPORT 

BLV..  HOUSTON,  TEXAS  77045 
PROPERTY  CONTACT:  CHARLES 

WILKINS.  JR.  (202)  347-6247 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  PARKER  SQUARE 

APTS-C/0  NHP  PMI  INC. 
PROJECT  NUTvlBER/NAME:  114-44024 

PARKER  SQUARE  APARTMENTS 
PROJECT  ADDRESS:  10300  SHADY 

LANE.  HOUSTON.  TEXAS  77016 
PROPERTY  CONTACT:  CHARLES 

WILKINS.  JR.  (202)  347-6247 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  CENTENNL\L 

PARK  ARMS,  A  LIMITED 

PARTNERSHIP 
PROJECT  NUMBER/NAME:  125^4015 

CENTENNL\L  PARK  ARMS  I 
PROJECT  ADDRESS:  2627  DONNA  ST., 

NORTH  LAS  VEGAS,  NEVADA  89030 
PROPERTY  CONTACT:  TOM  PIERCE 

(702)  873-3071 
AMOUNT  OF  GRANT;  $125,000 

RECIPIENT  NAME:  DOMICILE 

PROPERTY  MGT.  INVESTMENTS 
PROJECT  NUMBER/NAME: 

TX24K023002  PEAR  ORCHARD 
4365  SOUTH  4TH  STREET 
BEAUMONT,  TEXAS  77705 
PROPERTY  CONTACT:  SHARON 

GUIDRY  (409)  892-6604 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  SAMBELT 

DEVELOPMENT  COMPANY 
PROJECT  NUMBER/NAME;  126-35017 

FREMONT  MANOR  APARTMENTS 
PROJECT  ADDRESS:  233  N  P  REMONT 

ST.,  PORTLAND.  OREGON  97227 
PROPERTY  CONTACT;  MARLYS 

LAZER  (503)  242-3614 
AMOUNT  OF  GRANT;  $94,093 
RECIPIENT  NAME:  PIEDMONT  PLAZA 

ASSOCIATES 
PROJECT  NUMBER/NAME:  126-44116 

PIEDMONT  PLAZA  APARTMENTS 
PROJECT  ADDRESS:  5700  MICHIGAN 

ST.,  PORTLAND,  OREGON  97227 
PROPERTY  CONTACT;  BILL  WOOD 

(503) 595-2244 
AMOUNT  OF  GRANT:  $88,000 
RECIPIENT  NAME:  ECUMENICAL 

ASSOC.  FOR  HOUSING-CONTRA 

COS 
PROJECT  NUMBER/NAME:  121-55017 

CRESCENT  PARK  

PROJECT  ADDRESS:  5000  HARTNETT 

AVE.,  RICHMOND,  CALIFORNL\ 

94804 
PROPERTY  CONTACT:  PEGGY 

FRANKLIN  (415)  258-1818 


AMOUNT  OF  GR.\NT-  $125,000 
RECIPIENT  NAME:  NORMANDY 

APARTMENT.  LTD 
PROJECT  NUMBER' NAME:  118-55012 

NORMANDY  APARTMENTS 
PROJECT  ADDRESS:  6221  E  38  ST., 

TULSA,  OKLAHOMA  74135 
PROPERTY  CONTACT:  A.C. 

CUNNINGHAM  (405)  236-8332 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  CONCORD 

VILLAGE,  INC. 
PROJECT  NUMBER/NAME:  123- 

55002,4,5,6,7  CONCORD  VILL.  COOP 
PROJECT  ADDRESS:  631  E 
LEXINGTON  PL..  TEMPE.  ARIZONA 
85281 
PROPERTY  CONTACT;  GEORGL\ 

TABOR  CONRAD  (602)  946-4271 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  HOUSING 
AUTHORITY  OF  THE  CITY  OF  LAS 
CRUCES 
PROJECT  NUMBER/NAME: 
NM020002004  HOUSING 
AUTHORITY  APTS. 
926  S.  SAN  PEDRO 
LAS  CRUCES,  NEW  MEXICO  88001 
PROPERTY  CONTACT:  DAVE 

ROBERTS  (505)  526-5541 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  CRESCENT 
MANOR  ASSO.  A  LIMITED 
PARTNERSHIP 
PROJECT  NUMBER/NAME:  136-44281 

VILLAGE  EAST  APTS . 
PROJECT  ADDRESS:  2501  EAST 
LAFAYETTE  ST.,  STOCKTON. 
CALIFORNL\  95205 
PROPERTY  CONTACT:  GAIL  MADSEN 

(916)448-1172 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  ROBERT  LAIRD 
PROJECT  NUMBER/NAME:  136-55010 

FLORIN  MEADOWS  I  &  II 
PROJECT  ADDRESS:  7301  29TH  ST., 

SACRAMENTO,  CAUFORNL\  95822 
PROPERTY  CONTACT:  JOHN 

BERKLEY  (916)444-9300 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  HOWARD  E. 

BOARD 
PROJECT  NUMBER/NAME:  136-35631/ 
35652  COUNTRYWOOD  VILL.& 
FLAST 
PROJECT  ADDRESS:  5500  MACK 
ROAD,  SACRAMENTO.  CAUFORNL\ 
95823 
PROPERTY  CONTACT:  RICHARD 

FISHER  (415)  571-2250 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  JACKIE  ROBINSON 

APARTMENTS,  INC. 
PROJECT  NUMBER/NAME:  121-44023 
JACKIE  ROBINSON  GARDEN  APTS. 
PROJECT  ADDRESS:  1340  HUDSON 
AVE.,  SAN  FRANCISCO, 
CALIFORNIA  94124 
PROPERTY  CONTACT:  JOHN 
STEWART  (415)  391-5321 


AMOUNT  OF  GRANT:  $85,078 
RECIPIENT  NAME:  FRIENDSHIP 

VILLAGE,  INC. 
PROJECT  NUMBER/NAME;  121-44032 

FRIENDSHIP  VILLAGE  APTS.  I 
PROJECT  ADDRESS:  40  FRIENDSHIP, 

SAN  FRANQSCO.  CALIFORNL\ 

94115 
PROPERTY  CONTACT:  WALTER 

SCOTT  (415)  467-9701 
AMOUNT  OF  GRANT:  $123,800 

KNOXVILLE  OFFICE 

RECIPIENT  NAME:  KNOXVILLE'S 
COMMUNITY  DEVELOPMENT 
CORPORATION 
PROJECT  NUMBER/NAME: 
TN378023002  COLLEGE  HILLS 

APTS. 
2121  RIDGEBROOK  LANE 
KNOXVILLE,  TENNESSEE  37921 
PROPERTY  CONTACT:  GAIL  GILUSPIE 

(423)  594-8650/521-8770 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  HOBSON  GROVE 

ASSOCL\TES,  LIMITED 
PROJECT  NUMBER/NAME:  083-44060 

HOBSON  GROVE  APARTMENTS 
PROJECT  ADDRESS:  901  JACKSON  ST.. 

BOWLING  GREEN,  KENTUCKY 

42101 
PROPERTY  CONTACT;  MARILYN 

DOWNEY  (502)  781-4511 
AMOUNT  OF  GRANT:  $79,827 
RECIPIENT  NAME:  HAVERSHAM 

APARTMENTS,  LTD 
PROJECT  NUMBER/NAME:  062^4062 

SUMMIT  RIDGE  APARTMENTS 
PROJECT  ADDRESS:  149  HAVERSHAM 

DRIVE,  BIRMINGHAM,  ALABAMA 

35215 
PROPERTY  CONTACT:  JOANN 

FRAZIER  (205)  854-5331 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  NEW  BREEZY 

POINT  APARTMENTS  ASSOCL\TES 
PROJECT  NUMBER/NAME:  081-44017 

NEW  BREEZY  POINT  APTS. 
PROJECT  ADDRESS:  2801  RAJA  ROAD, 

MEMPHIS,  TENNESSEE  38127 
PROPERTY  CONTACT:  IRENE  HALE 

(901) 358-1328 
AMOUNT  OF  GRANT;  $109,265 

RECIPIENT  NAME;  BONHOMIE  APTS. 

LTD  C/0  J.  EDWARD  TURNER 
PROJECT  NUMBER/NAME:  065-35214 

BONHOMIE  APARTMENTS 
PROJECT  ADDRESS:  1810  COUNTRY 

CLUB  RD.,  HATTIESBURG, 

MISSISSIPPI  39401 
PROPERTY  CONTACT:  PEGGY 

FLUKER  (601)  544-9733 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  FOX  RIDGE 

APARTMENTS,  LIMITED 
PROJECT  NUMBER/NAME:  061-35307 

FOXRIDGE  APARTMENTS 
PROJECT  ADDRESS:  E-5 

PACKINGHOUSE  ROAD. 

STATESBORO.  GEORGL\  30458 
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PROPERTY  CONTACT:  MARTHA 

BROWN  (912)  764-6797 
AMOUNT  OF  GR.\NT:  $117,620 
RI-;c:iP[ENT  NAME:  MONTBLANC 

GARDENS 
PROJECT  Nl'MBER/NAME: 
RQ46R000015  MONTBLANC  ' 
GARDENS 
BO  SUSA  BAIA 
YAl  CO.  PUERTO lUCD  00698 
PROPERTY  CONTACT:  EBEOIN 

MOGICE  (809)  722-1741 
AMOUNT  OF  GRANT:  $124,500 
RECIPIENT  NAME:  HOMES  OF 
OAKRIDGE  AND  DES  MOINES  AREA 
COUNCIL  OF  CHURCHES 
PROfECT  NUMBER/NAME:  074-35003 

nMACC  HOMES  OF  OAKRIDGE 
PROfECT  ADDRESS:  1236  OAKRIDGE 
[)R]\T.  DES  MOINES,  IOWA  50314 
PROPERTY  CONTACT:  MARGARET 

TCX3MEY  (515)  244-7702  Xl43 
.AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  HILL  TOP  VILLAGE 

ASSOCL\TES 
PROJECT  NUMBER/NAME:  063-35019 

HILLTOP  VILLAGE 
PROJECT  .\DDRESS:  1646  W  45TH  ST.. 

lACKSONVILLE,  FLORIDA  32208 
PROPERTY  CONTACT:  KATHY 

REVELL  (904)  764-7796 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  GRIER  PARK,  A 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  053-35449 

GRIER  PARK 
PROJECT  ADDRESS:  3424  OAK  ARBOR 
LANE,  CHARLOTTE,  NORTH 
CAROLINA  28205 
PROPERTY  CONTACT:  DAWN 

CHAP.VUN  (704)  334-8026 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  LINCOLN 

REDEVELOPMENT  CORP  LIMITED 
PROJECT  NL^BER/NAME:  084-44027 

LINCOLN  GARDENS 
PROJECT  ADDRESS:  1700  E  22ND  ST., 

KANSAS  CITY.  MISSOURI  64108 
PROPERTY  CONTACT:  DEBBIE 

JOHNSON  (816)  842-1266 
.AMOUNT  OF  GRANT:  $122,922 
RECIPIENT  NAME:  BFTG  LAKESHORE 

11  APARTMENT  ASSC)CL\TES 
PROJECT  NUMBER/NAME:  054-55014 

LAKESHORE  II  APARTMENTS 
PROJECT  ADDRESS:  RT.  13.  LAKESIDE 
ROAD,  GREENVILLE,  SOUTH 
CAROLINA  29611 
PROPERTY  CONTACT:  JEAN  FARMER 

(802) 277-6687 
AMOUNT  OF  GRANT:  $124,932 
RECIPIENT  NAME:  TOMMIE  ROSE 

GARDENS  APTS.  JOINT  VENTURE 
PROJECT  NUMBER/NAME:  103-35065 

TOMMIE  ROSE  GARDENS  APTS. 
PROJECT  ADDRESS:  2400  N  34TH 

AVE.,  OMAHA,  NEBRASKA  68111 
PROPERTY  CONTACT:  ROMONA 
BCXO.NE  (402)  451-7300 


AMOUNT  OF  GRANT:  $100,602 
RECIPIENT  NAME:  PARKER  SQUARE 

LIMITED 
PROJECT  NUMBER/NAME:  084-M107 

PARKER  SQUARE 
PROJECT  ADDRESS:  1051  BASIE  ST.. 

KANSAS  CITY,  MISSOURI  64106 
PROPERTY  CONTACT:  BOLAJI  SIFFRE 

(816) 421-5457 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  BOULEVARD 

ASSOCIATES 
PROJECT  NUMBER/NAME:  084-35277 

BOULEVARD  VILLAGE 
PROJECT  ADDRESS:  3218  HARDESTY 
DRIVE,  KANSAS  QTY,  MISSOURI 
64128 
PROPERTY  CONTACT:  JAMES  FULLER 

(816) 861-1200 
AMOUNT  OF  GRANT:  $100,550 
RECIPIENT  NAME:  PLAZA  PARK  LTD. 

PTR. 
PROJECT  NUMBER/NAME:  102-92005 

VALLEY  VIEW  DBA  PLAZA  PARK 
PROJECT  ADDRESS:  2940  RALPH 
BUNCHE  DRIVE.  LEAVENWORTH, 
KANSAS  66048 
PROPERTY  CONTACT:  F.  PATRICK 

DOUGHERTY  (913)  651-2967 
AMOUNT  OF  GRANT:  $82,505 
RECIPIENT  NAME:  STRAWBERRY 

CREEK  ASSOCL\TES  LIMTTED 
PROJECT  NUMBER/NAME:  063-35073 

OAKWOOD  VILLA 
PROJECT  ADDRESS:  8201  KONA 
AVENUE.  JACKSONVILLE.  FLORIDA 
32211 
PROPERTY  CONTACT:  PAMELA 

LAPORTE  (904)  725-7566 
AMOUNT  OF  GRANT:  $116,803 
RECIPIENT  NAME:  FIRST 
FARMINGTON  APTS.  .A  LIMITED 
PARTNERSHIP 
PROJECT  NUMBER/NAME:  053-44084 

FIRST  FARMINGTON  APTS 
PROJECT  ADDRESS:  226  BRENTWOOD 
ST..  HIGH  POINT,  NORTH 
CAROLINA  27260 
PROPERTY  CONTACT:  KAREN  HILL 

(910)  883^528 
AMOUNT  OF  GRANT:  $115,782 
RECIPIENT  NAME:  CORNEUUS 

VILLAGE,  A  LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME: 

NC19R000061  CORNELIUS  VILLAGE 
19315  MERIDAN  STREET 
CORNEUUS.  NORTH  CAROLINA 

28301 
PROPERTY  CONTACT:  KRIS  FINCHER 

(704)  892-3912 
AMOUNT  OF  GRANT:  $124,070 
RECIPIENT  NAME:  CENTURY  PACIFIC 

HOUSING  PARTNERSHIP  DC 
PROJECT  NUMBER/NAME:  102^4032 

WINDRIDGE 
PROJECT  ADDRESS:  2502  WILDWOOD 

LANE,  WICHITA,  KANSAS  67217 
PROPERTY  CONTACT:  JUUE 
ANDERSON  (316)  942-4286 


AMOLTsrr  OF  GRANT:  $116,634 
RECIPIENT  NAME:  NEWGATE,  A 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  053-44257 

NEWGATE  GARDENS 
PROJECT  ADDRESS:  605D  GRANBY 
ST.,  HIGH  POINT,  NORTH 
CAROLINA  27260 
PROPERTY  CONTACT:  SANDRA 

DUBOSE  (910)  886-5528 
AMOUNT  OF  GRANT:  $120,882 
RECIPIENT  NAME:  GATEWOOD 

MANOR  LIMITED 
PROJECT  NLIMBER/NAME:  053-35404 

ROCHELLE  MANOR 
PROJECT  ADDRESS:  1238  LOLLY 
LANE,  DURHAM,  NORTH 
CAROLINA  27702 
PROPERTY  CONTACT:  INGRID 

HARMON  (919)  598-1396 
AMOUNT  OF  GRANT:  Si 24.358 
RECIPIENT  NAME:  STONECROFTS 

ASSOCIATES,  LTD 
PROJECT  NUMBER/NAME:  053-35309 

STONECROFT  VILLAGE  APTS 
PROJECT  ADDRESS:  1001  FAREWELL 
ST+RAGAN  ST+SCATTERED  SITES. 
GASTONL\,  NORTH  CAROLINA  , 
28052 
PROPERTY  CONTACT:  ANNETTE 

FAULKNER  (704)  861-0793 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  DOVE  MEADOWS 
PROJECT  NUMBER'NAME:  053-35479 

DOVE  MEADOWS 
PROJECT  ADDRESS:  240  SOUTHERN     ■ 
BLVD..  DURHAM.  NORTH 
CAROLINA  28401 
PROPERTY  CONTACT:  MIKE 

VANDERGRIFT  (910)  762-4442 
AMOUNT  OF  GRANT:  $68,620 
RECIPIENT  N.AME:  CREEK  ROAD 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NA.ME:  053-44059 

CHEEK  ROAD  .APARTMENTS 
PROJECT  ADDRESS:  1835  CHEEK 
ROAD,  DURHAM,  NORTH 
CAROLINA  27702 
PROPERTY  CONTACT:  MADGE 

GUTTON  (919)  682-2701 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  WESTVIEW 

VALLEY.  A  LIMITED  PARTNERSHIP 
PROJECT  NlTviBER/NAME:  053-35179 

WESTMEW  VALLEY 
PROJECT  ADDRESS:  436  GUILFORD 
COLLEGE  ROAD,  GREENSBORO, 
NORTH  CAROLINA  27510 
PROPERTY  CONTACT:  KIM  MELVIN 

(910) 299-9778 
AMOUNT  OF  GRANT:  $119,109 
RECIPIENT  NAME:  STANLEY 

SQUARE.  A  LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  053-35367 

STANLEY  SQUARE  APTS 
PROJECT  ADDRESS:  814  NORTH  BUCK 
OAK  ST..  STANLEY,  NORTH 
CAROLINA  28164 
PROPERTY  CONTACT:  RHONDA 
GREENE  (704)  263-1000/DANA 
ROBERTSON  (704)  263-2577 
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AMOUNT  OF  GR.\NT;  Si 24.400 
RECIPIENT  NAME:  HOLLY  RIDGE,  A 

LIMITtTt  PARTNERSHIP 
PROfECT  NLMBER/NAME:  053-35322 

HOLL^'  RIDGE 
PROJECT  ADDRESS;  406  BLDG  6 

SINCLAIR  STREET,  LUMBERTON. 

NORTH  CAROLINA  28358 
PROPERTY  CONTACT:  DELORIS 

MCCOY  (910)  738-5430 
AMOUNT  OF  GRANT:  $77,903 

RECIPIENT  NAME'  COMMERCIAL 

INVESTMENT  GREEN  PARK,  INC. 
PROJECT  NUMBER  NAME:  102-44012 

GREEN  PARK  APARTMENTS 
PROJECT  ADDRESS:  1439  N 

CALHOUN.  JUNCTION  CITY, 

KANSAS  66441 
PROPERTY  CONTACT:  BARBARA 

GILL  (816) 842-1266 
AMOUNT  OF  GRANT:  $97,400 
RECIPIENT  NAME:  EASTWIND 

APARTMENTS 
PROJECT  NUMBER/NAME: 

FL290015001  EASTWIND 

APARTMENTS 
240  SOMBRERO  RD 
MAR.\THON.  FLORIDA  33050 
PROPERTY  CONTACT:  NOELIA 

CARBONELL  (305)  296-5621 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  ARLINGTON 

APARTMENTS,  INC. 
PROJECT  NUMBER/NAME:  067-35043 

BRL\RSTONE  APARTMENTS 
PROJECT  ADDRESS:  3034  LIPSCOMB 

STREET,  MELBOURNE.  FLORIDA 

32901 
PROPERTY  CONTACT:  JUDY  PARKER 

(407) 876-2427 
AMOUNT  OF  GRANT:  $42,200 

RECIPIENT  NAME:  WESTWICK  D 

LIMITED 
PROJECT  NUMBER/NAME:  065-44004 

WESTWICK  I  &  II 
PROJECT  ADDRESS:  348  FLAG 

OL^PELRD..  JACKSON, 

MISSISSIPPI  39209 
PROPERTY  CONTACT:  DORIS 

MURRAY  (601)  922-8247 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  N.\ME:  JONES  WALKER 

PALM  GARDENS  JOINT  VENTURE 
PROIECI^  NUMBER  NAME:  066-35038 

lAMES  WALKER  PALM  GARDENS 
PROJECT  ADDRESS:  2909  BLOUNT 

ST.,  FT.  MYERS.  FLORIDA  33901 
PROPERTY  CONTACT:  UNDA  STEELE 

(813) 334-7305 
AMOUNT  OF  GR.\NT:  $102,736 

RECIPIENT  SAME  ROY.A.L  ARMS 

.\PARTMENTS 
PROJECT  NUMBER/NAME: 

TN40H1 1 2007  ROYAL  ARMS 

APARTMENTS 
1580  NORTH  ROYAL  ST 
JACKSON,  TENNESSEE  38301 
PROPERTY  CONTACT:  CHRISTINE 

REED  (615)  297-8281 


.A.MOl'NT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  NATIONAL 

HOrSINC-  PARTNERSHIP 
PROiEr"  MMBERy'NAME:  061^4169 
KtAlTR  MOITSTT  CALVARY  APTS. 
PROJECT  ADDRESS:  259  RICHARDSON 

ST.,  ATLANTA.  GEORGL\  30312 
PROPERTY  CONTACT:  ANITA  HALE 

(404)  524-0286 
AMOUNT  OF  GRANT:  $96,138 

RECIPIENT  NAME:  HURBELL  n, 

LIMITED  PARTNERSHIP,  ALP 
PROJECT  NUMBER/NAME:  054-44049 

ANDERSON  GARDENS 
PROJECT  ADDRESS:  110  HOWARD 

LANE.  ANDERSON,  SOUTH 

CAROLINA  29621 
PROPERTY  CONTACT:  ANTONIO 

ALLEN  (803)  226-2475 
AMOUNT  OF  GRANT:  $125,000 

BUFFALO  OFFICE 

RECIPIENT  NAME:  NORTHGATE 

HOUSING  LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  026-55001/ 

55002  NORTHGATE/GREENFIELD 

APTS. 
PROJECT  ADDRESS:  275  NORTHGATE 

ROAD,  BURLINGTON.  VERMONT 

05401 
PROPERTY  CONTACT:  SUSI  TAYLOR 

(802)  658-2744 
AMOUNT  OF  GRANT:  $124,278 
RECIPIENT  NAME:  PROVIDENCE 

BUILDING  SANTTARY  EDUCATION 

ASSN 
PROJECT  NUMBER/NAME:  016-55003 

WIGGIN  VILLAGE 
PROJECT  ADDRESS:  207  CRANSTON 

ST.,  PROVIDENCE,  RHODE  ISLAND 
PROPERTY  CONTACT:  JACQUELYN 

MCDONALD  (508)  996-0449 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  BERMUDA  RUN 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  051-35267 

BERMUDA  RUN  APTS  PFL\SE  I 
PROJECT  ADDRESS:  2700-2720 

MARTINGALE  RD/15101-15105 

LORIMER  RD..  COLONIAL  HEIGHTS, 

VIRGINL\  23834 
PROPERTY  CONTACT:  SARAH 

SALESBEE  (804)  520-^277 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  CAROL  A.  MASON, 

BERMUDA  RUN  n  UMFTED 

PARTNERSHIP 
PROJECT  NUMBER/NAME:  051-35316 

BERMUDA  RUN  APTS  PHASE  D 
PROJECT  ADDRESS:  2609  (2600-2608) 

MANGOWOOD  DR.,  COLONIAL 

HEIGHTS,  VIRGINL\  23834 
PROPERTY  CONTACT:  SARAH 

SALESBEE  (804)  520-4277 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  GREENWILLOW 

ASSOCL\TES  LIMITED 

PARTNERSHIP 
PROJECT  NUMBER/NAME:  052-44153 

GREENWILLOW  MANOR  APTS. 


PROJECT  ADDRESS:  900-920 

PENNSYLVANL\  AVE.,  BALTIMORE, 

MARYLAND  21201 
PROPERTY  CONTACT:  EDGEWOOD 

MGT  (301)  654-91 10/LARRY  DAVIS 

(410) 728-6100 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  ELUOT  BERNOLD, 

PRES.  EDGEWOOD  MANAGEMENT 

CORPORATION 
PROJECT  NUMBER/NAME:  052-44197 

WOODLAND  STREET  APTS. 
PROJECT  ADDRESS:  1300-1510  EVEN 

PENNSYLVANL\  AVE/1501-1513&1/ 

2  ARGYLE  AVE.,  BALTIMORE, 

MARYLAND  21201 
PROPERTY  CONTACT:  EDGEWOOD 

MGT  (301)  654-91 10/LARRY  DAVIS 

(410) 728-6100 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  NATIONAL 

HOUSING  PARTNERSHIP 
PROJECT  NUMBER/NAME:  034-^4171 

SHERMAN  HILLS  APARTMENTS 
PROJECT  ADDRESS;  300  PARKVIEW 

QRCLE,  WILKES-BARRE, 

PENNSYLVANL\  18702 
PROPERTY  CONTACT:  DARLENE 

LAUMEYER  (717)  823-5124 
AMOUNT  OF  GRANT:  $49,175 

RECIPIENT  NAME:  HOUSING  AND 

NEIGHBORHOOD  DEVELOPMENT 

SERVICES 
PROJECT  NUMBER/NAME:  033-35020 

FIRST  ERIE  BETTER  HOUSING  EAST 
PROJECT  ADDRESS:  16TH  & 

HOLLAND  STS.,  ERIE, 

PENNSYLVANL\  16503 
PROPERTY  CONTACT:  CHARLES 

SCAUSE/JENNIFER  MARTIN  (814) 

459-1047 
AMOUNT  OF  GRANT:  $29,944 
RECIPIENT  NAME:  HOUSING  AND 

NEIGHBORHOOD  DEVELOPMENT 

SERVICES 
PROJECT  NUMBER/NAME:  033-44098 

FIRST  ERIE  BETTER  HOUSING 

WEST 
PROJECT  ADDRESS:  16TH  & 

HOLLAND  STS.,  ERIE, 

PENNSYLVANL\  16503 
PROPERTY  CONTACT:  CHARLES 

SCAUSE/JENNIFER  MARTIN  (814) 

459-1047 
AMOUNT  OF  GRANT:  $29,944 
RECIPIENT  NAME:  HOUSING  AND  , 

NEIGHBORHOOD  DEVELOPMENT 

SERVICES 
PROJECT  NUMBER/NAME:  033-35008 

FIRST  ERIE  BETTER  HOUSING  OLD 
PROJECT  ADDRESS:  16TH  & 

HOLLAND  STS.,  ERIE. 

PENNSYLVANIA  16503 
PROPERTY  CONTACT:  CHARLES 

SCAUSE/JENNIFER  MARTIN  (814) 

459-1047 
AMOUNT  OF  GRANT:  $17,967 

RECIPIENT  NAME:  CAPITOL  GREEN 
HOUSING  CORPORATION 
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PROfECT  NT-MBER/NAME: 
DE26H0040n2  CAPITOL  GREEN 
APTS 

4-t)  RIVER  KOAD 

[KJVER.  DELAVV.-\RE  19901 

PROPERTY  CONTACT:  WANDA  L. 
RHODES  (302)  629-8751/629-8580 

A.VIOLNT  OF  GRANT:  $20,595 

RECIPIENT  NAME:  HEWES  MEWS 

ASSOOATFS 
PROIECT  NUMBER/NAME:  012-57124 

KEWES  MEWS 
F'R(3[ECT  ADDRESS:  393  S  3  ST., 

BROOKLYN.  NEW  YORK  11106--1928 
PROPERTY  CONTACT:  ARMONDO 

GUZMAN  (718)  983-0610 
AMOUNT  OF  GRANT:  $124,980 
RECIPIENT  NAME:  JACKSON 

TERR.\CE  ASSOCL\TES 
PROiECT  NUMBER/NAME:  012-35088 

lACKSON  TERRACE 
PROJECT  ADDRESS:  100  TERRACE 

AV  .  fiEMPSTT:AD.  NEW  YORK 

11550 
PROPERTY  CONTACT:  COSTEN 

HARGETT  (516)  292-0404 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  236-1 

ASSOCIATES 
PROJECT  NLIMBER/NAME:  012- 

07SLA.  909SLA,  lOSLA. IISLA 
355  SOUTH  2ND  STREET 
BROOKLYN.  NEW  YORK  11211 
PROPERTY  CONTACT:  HUNTER 

CUSHING  (718)  274-5000 
A.MOUNT  OF  GRANT:  $124.9500 
RECIPIENT  NAME:  DEVELOPMENT 

ASSOCL\TES  (BUFF) 
PROJECT  NUMBER/NAME:  01202SLA 

269  SOUTH  SECOND  STREET 

(BUFF) 
269  SOLTH  1ST  STREET 
BROOKLYN,  NEW  YORK  11106-4928 
PROPERTY  CONTACT:  HUNTER 

CUSHING  (718)  274-5000 
A.MOUNT  OF  GRANT:  $122,247 
RECIPreNT  NAME:  LAMBERT  HOUSES 

REDEVELOPMENT  COMPANY 
PROJECT  Nl'MBER/NAME:  012-55250 

LAMBERT  HOUSE  EAST 
PROJECT  ADDRESS:  1046-50 

Eisn&l075-7E179,  BRONX,  NEW 

YORK  10460 
PROPERTY  CONTACT:  ROBERT 

PINCUS  (212)  243-9090  X2040 
A.MOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  LAMBERT  HOUSES 

REDEVELOPMENT  COMPANY 
PROIECT  NUMBER/NAME:  012-55125 

L.VMBERT  HOUSE  NORTH 
PROJECT  ADDRESS:  2123  BOSTON 

RD-1()16B,KPKS,  BRONX,  NEW 

YORK  1U460 
PROPERTY  CONTACT:  ROBERT 

PI.NCUS  (212)  243-9090  X2040 
.\MOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  LAMBERT  HOUSES 

REDEVELOPMENT  COMPANY 
PROJECT  NUMBER/NAME:  012-55240 

L.\MBERT  HOUSE  SOUTH 


PROJECT  ADDRESS:  997-99  E179&986- 
96  E  180.  BRONX,  NEW  YORK  10460 
PROPERTY  CONTACT:  ROBERT 
PINCUS  (212)  243-9090  X2040 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  FOX  HILLS 

ASSOCIATES 
PROJECT  NUMBER/NAME:  012-55001 

FOX  HILLS  APARTMENTS 
PROJECT  ADDRESS:  320/350 
VANDERBILT  AVE.,  STATEN 
ISLAND,  NEW  YORK  10304 
PROPERTY  CONTACT:  INGRID 

CUNNINGHAM  (718)  273-7311 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  LEVITT-SOBOL 

PARTNERSHIP 
PROJECT  NUMBER/NAME: 

NJ39H085065  BRIGANTINE  HOMES 
1062  BRIGANTINE  BLVD 
ATLANTIC  CITY,  NEW  JERSEY  08401 
PROPERTY  CONTACT:  DENNIS 

BASSFORD  (609)  344-7069 
AMOUNT  OF  GRANT:  $107,300 
RECIPIENT  NAME:  NL\  ASSOCL\TES 
PROJECT  NUMBER/NAME: 

NJ39H085129  NL\  APARTMENTS 
130  PAMPHYLL\  AVE/BLDG  18 
BRIDGETON.  NEW  JERSEY  08302 
PROPERTY  CONTACT:  ROSE  HARPER 

(609) 451-0116 
AMOUNT  OF  GRANT:  $123,800 
RECIPIENT  NAME:  LEVITT-SOBOL 

PARTNERSHIP 
PROJECT  NUMBER/NAME:  035-35001 

TOWNHOUSE  TERRACE  EAST  H 
PROJECT  ADDRESS:  925  CASPL\N 
AVENUE.  ATLANTIC  CITY.  NEW 
JERSEY  08401 
PROPERTY  CONTACT:  EDDY 
STODDARD  (609)  347-7174 
AMOUNT  OF  GRANT:  $97,100 
RECIPIENT  NAME:  LEVITT-SOBOL 

PARTNERSHIP 
PROJECT  NUMBER/NAME:  035-44004 

ATLANTIC  VILLAS 
PROJECT  ADDRESS:  818K  NORTH 
MARYLAND  AVE..  ATLANTIC  CITY. 
NEW  JERSEY  08401 
PROPERTY  CONTACT:  DENISE 

HUBBARD  (609)  347-9210 
AMOUNT  OF  GRANT:  $124,365 
RECIPIENT  NAME:  LEVITT-SOBOL 

PARTNERSHIP 
PROJECT  NUMBER/NAME:  035-55010 

TOWNHOUSE  TERRACE  WEST 
PROJECT  ADDRESS:  732A  NORTH 
MARYLAND  AVE.,  ATLANTIC  CITY, 
NEW  JERSEY  08401 
PROPERTY  CONTACT:  EDDY 
STODDARD  (609)  347-7174 
AMOUNT  OF  GRANT:  $124,000 
RECIPIENT  NAME:  HIGH  PARK 

GARDENS  COOPERATIVE  CORP. 
PROJECT  NUMBER/NAME:  031-55009 

HIGH  PARK  GARDENS  I 
PROJECT  ADDRESS:  108  SPRUCE 
STREET.  NEWARK,  NEW  JERSEY 
07108 


PROPERTY  CONTACT:  BLONNIE 

WATSON  (201)  623-3155 
AMOUNT  OF  GRANT:  5120,535 
RECIPIENT  NAME:  HIGH  PARK 

GARDENS  COOPERATIVE  CORP 
PROJECT  NU-MBER'NAME:  031-55010 

HIGH  PARK  GARDENS  I] 
PROJECT  ADDRESS:  108  SPRUCE 
STREET,  NEWARK.  NEW  JERSEY 
07108 
PROPERTY  CONTACT:  BLONNIE 

WATSON  (201)  623-3155 
AMOUNT  OF  GRANT:  $120,535 
RECIPIENT  NAME:  BRICK  TOWERS 

ASSOCIATES,  LP. 
PROJECT  NUMBER/NAME:  031-94002 

BRICK  TOWERS 
PROJECT  ADDRESS:  685  HIGH  ST/83 
MILFORD,  NEWARK,  NEW  JERSEY 
07104 
PROPERTY  CONTACT:  MEIR  HERTZ 

(908) 905-8588 
AMOUNT  OF  GRANT:  $125,000 
RECIPIENT  NAME:  MADISON  PARK 

HOUSING  CORPORATION 
PROJECT  NLTMBER/NAME:  023-35245 

MADISON  PARK  VILLAGE 
PROJECT  ADDRESS:  122  DEWITT  DR  + 
SHAWMUT  AVE.,  ROXBURY, 
MASSACHUSETTS  02120 
PROPERTY  CONTACT:  DIANNA  J. 
KELLY  (617)  449-7887/(617)  445- 
8338 
AMOU>nr  OF  GRANT:  $124,980 
RECIPIENT  NAME:  WAYNT  APTS. 

PROJECT  UMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  023-12007 

WAYNE  .\PARTMENTS 
PROJECT  ADDRESS:  30-58  FRANKLIN 
HILL  AVE+SCATTERED  SITES. 
ROXBURY,  MASSACHUSETTS 
02119 
PROPERTY  CONTACT:  LYNN 

WHIPPLE  (617)  445-8117 
AMOUNT  OF  GR.\NT:  $125,000 
RECIPIENT  N,\ME:  HARBOR  POINT 

APARTMENTS  COMPANY 
PROJECT  NUMBER/NAME:  023-36602  . 

HARBOR  POINT  APARTMENTS 
PROJECT  ADDRESS:  ONE  NORTH 
POINT  DRIVT.  IX3RCHESTER, 
MASSACHUSETTS  02125 
PROPERTY  CONTACT:  ETTA 

JOHNSON  (617)  288-5701 
AMOUNT  OF  GRANT:  $124,920 
RECIPIENT  NAME:  URBAN  EDGE 

HOUSING  CORPORATION 
PROJECT  NLTVIBER/NAME:  023-55168 

J.\MAICA  PLAIN  APARTMENTS 
PROJECT  ADDRESS:  620  CENTRE 
STREET,  ROXBURY, 
MASSACHUSETTS  02119 
PROPERTY  CONTACT:  LEROY 

STODDARD  (617j  288-5701 
AMOUNT  OF  GR,\NT:  $125,000 
RECIPIENT  NAME:  EASTGATE 
APARTMENTS  ASSOCIATES 
PROJECT  NL'MBER'NA.ME: 

MA06H0581U7  B.'\Y  MEADOW 
,    APTS. 
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100  BAY  MEADOW  ROAD 
SPRINGFIELD,  MASSACHUSETTS 

01109 
PROPERTY  CONTACT:  PAULA  HATCH 

(413)  733-3316 
AMOUNT  OF  GRANT:  $92,259 
RECIPIENT  NAME:  VILLA  NUEVA 

VISTA  ASSOCL\TES 
PROJECT  NUMBER/NAME:  023-35253 

VILLA  NUEVA  VISTA/ 

CUMBERLAND  VILLAGE 
PROJECT  ADDRESS;  36  CUMBERLAND 

STREET.  SPRINGFIELD, 

MASSACHUSETTS  01107 
PROPERTY  CONTACT:  SHARON 

STARINOVICH  (413)  737-7748 
AMOUNT  OF  GRANT:  $112,137 
RECIPIENT  NAME:  CHESTNUT  PARK 

ASSOCL\TES 
PROJECT  NUMBER/NAME:  023-1 26N 

CHESTNUT  STREET  APARTMENTS 

68  HARRISON  AVENUE 
SPRINGFIELD,  MASSACHUSETTS 

01103 
PROPERTY  CONTACT:  STEVEN 

DONATO  (413)  731-0900 
AMOUNT  OF  GRANT:  $118,514 
RECIPIENT  NAME:  GOBBET  HILL 

ASSOCL\TES 
PROJECT  NUMBER/NAME: 

MA06K023001  COBBET  HILL 

APARTMENTS 
498  ESSEX  ST/SUITE  125 
LYNN,  MASSACHUSETTS  01902 
PROPERTY  CONTACT:  AUSON 

LEVINS  (617)  581-2180 
AMOUNT  OF  GRANT:  $72,219 
RECIPIENT  NAME:  JARVIS  HEIGHTS 

APARTMENTS  ASSOCIAi^ES 
PROJECT  NUMBER/NAME:  023-O45NI 

JARVIS  HEIGHTS  APARTMENTS 
GERARD  WAY 

HOLYOKE,  MASSACHUSETTS  01040 
PROPERTY  CONTACT:  ANN  BEREZIN 

(413)  539-9500 
AMOUNT  OF  GRANT:  $47,000 
RECIPIENT  NAME:  RIVERPLACE 

APARTMENTS  LTD.  PARTNERSHIP 
PROJECT  NUMBER/NAME: 

MA06K005005  RIVERPLACE 

APARTMENTS 

69  SUFFOLK  ST 

HOLYOKE.  MASSACHUSETTS  01040 
PROPERTY  CONTACT:  ANN  BEREZIN 

(413) 539-9500 
AMOUNT  OF  GRANT:  $47,000 
RECIPIENT  NAME:  SARGEANT  WEST 

APARTMENTS 
PROJECT  NUMBER/NAME:  023-44199 

SARGEANT  WEST  APARTMENTS 
PROJECT  ADDRESS:  151  WEST  ST.. 

HOLYOKE.  MASSACHUSETTS 

01040 
PROPERTY  CONTACT:  ANN  BEREZIN 

(413)  539-9500 
AMOUNT  OF  GRANT:  $47,000 
RECIPIENT  NAME-  SHORELINE 

LIMITED  PARTNERSHIP 
FROfECT  NL'MBER/NAME:  014-OlNI 

SHORELLNE  I 


200  NL\GARA  STREET 
BUFFALO.  NEW  YORK  14201 
PROPERTY  CONTACT:  PEARL  JONES 

(716) 852-2027 
AMOUNT  OF  GRANT:  $121,080 
RECIPIENT  NAME:  WATERFRONT 

LIMITED  PARTNERSHIP 
PROJECT  NUMBER/NAME:  014-02NI 

SHORELINE  U 
200  NIAGARA  STREET 
BUFFALO,  NEW  YORK  14201 
PROPERTY  CONTACT:  PEARL  JONES 

(716) 852-2027 
AMOUNT  OF  GRANT:  $121,080 
RECIPIENT  NAME:  ONODAGA 

HILLTOP  HOMES  C/0  M.B.  GROUP 
PROJECT  NUMBER/NAME: 

NY06A004001  ROLLING  GREEN 

ESTATES       

2005  EAST  FAYETTE  ST 
SYRACUSE,  NEW  YORK  13224 
PROPERTY  CONTACT:  DARNELL 

MOODY  (315)  475-5027 
AMOUNT  OF  GRANT:  $5,000 

[PR  Doc.  9&-21899  Filed  8-27-96;  8:45  am) 
BILLING  COOE  4210-Z7-P 

fDocketNo  PR-4052-N-03] 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner;  Notice  of  Amended 
Allocation  for  Pittsburgl^  HUD  Office 
Under  the  Fiscal  Year  1996  Notice  of 
Funding  Availability  (NOFA)  for 
Supportive  Housing  for  the  Elderly 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  amended  allocation  of 
funds  for  the  Pittsburgh  HUD  Office  for 
Fiscal  Year  (FY)  1996. 

SUMMARY:  This  notice  annoimces 
amended  allocation  amounts  for  the 
Pittsburgh  HUD  Office  under  the  Fiscal 
Year  (FY)  1996  notice  of  funding 
availability  (NOFA)  for  the  Section  202 
Program  of  Supportive  Housing  for  the 
Elderly.  This  NOFA  was  pubUshed  on 
July  8,  1996. 

DATES:  This  notice  does  not  change  the 
deadline  date  for  receipt  of  applications, 
as  originally  announced  in  the  NOFA 
published  on  July  8, 1996  (61  FR 
35866),  and  as  extended  by  a  notice 
published  on  August  9. 1996  (61  FR 
41647).  The  deadline  for  receipt  of 
apphcations  is  4:00  p.m.  local  time  on 
September  6,  1996. 

ADDRESSES:  This  notice  does  not  change 
the  information  regarding  where  to 
submit  apphcations  that  was  originally 
annoimced  in  the  NOFA  published  on 
July  8,  1996  (61  FR  35866).  Applications 
must  be  delivered  to  the  Director  of  the 
Multifamily  Housing  Division  in  the 
HUD  Office  for  your  jiuisdiction.  A 


listing  of  HUD  Offices,  their  addresses, 
and  telephone  nimibers  was  attached  as 
appendix  A  to  the  July  8, 1996  NOFA. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  Office  for  your  jurisdiction,  as 
listed  in  appendix  A  to  the  July  8, 1996 
NOFA  (61  FR  35866) 
SUPPLEMENTARY  INFORMATION:  On  July  8. 
1996  (61  FR  35866),  HUD  pubUshed  a 
notice  annoimcing  the  availabiUty  of 
Fiscal  Year  (FY)  1996  funding  for  the 
Section  202  Program  of  Supportive 
Housing  for  the  Elderly.  On  August  9. 
1996  (61  FR  41647),  HUD  pubUshed  a 
notice  extending  the  application  due 
date  to  September  6.  1996. 

As  a  result  of  a  HUD  administrative 
error,  it  has  become  necessary  to  fund 
the  Alvemo  project  in  MiUvale, 
Pennsylvania  from  the  Fiscal  Year  1996 
allocation  to  the  Pittsburgh, 
Pennsylvania  HUD  Office.  Therefore, 
the  FY  1996  allocation  for  the  Pittsburgh 
HUD  Office  for  metropoUtan  capital 
advances  for  Supportive  Housing  for  the 
Elderly  is  reduced  &x»m  $6,927,904  to 
$3,346,804,  and  the  number  of  units  is 
reduced  from  103  imits  to  50  units.  This 
nodce  does  not  change  the  allocation  for 
nonmetropoUtan  capital  advances  for 
the  Pittsburgh  HUD  Office.  Therefore, 
the  total  capital  advance  aUocation  for 
the  Pittsburgh  HUD  Office  is  $4,807,686 
for  72  units. 

This  noUce  does  not  change  any  of  the 
other  allocation  amounts  provided  in 
the  July  8, 1996  NOFA  for  Supportive 
Housing  for  the  Elderly  (61  FR  35866). 

Dated:  August  23, 1996. 
Stephanie  A.  Smith, 
General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 
[FR  Doc.  96-22060  Filed  8-26-96;  11:52  ami 
BILUNQ  OOOE  4210-Z7-P 


DEPA  RTMEFfT  OF  THE  INTERIOR 

Western  Water  Policy  Review  Advisory 
Commission  Meeting 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Conmiittee  Act,  notice  is 
hereby  given  that  the  Western  Water 
PoUcy  Review  Advisory  Commission 
(Commission),  estabUshed  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  will  hold  a 
pubUc  audio  teleconference  meeting. 
This  meeting  will  exclusively  address 
the  selection  of  Mr.  Donald  Glaser  to 
serve  as  the  Commission's  Executive 
Director. 

Due  to  the  specific  natxue  of  the 
agenda,  time  for  pubUc  presentations  is 


44324  Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28.  1996  /  Notices 


not  scheduled.  .Members  of  the  public 
may  submit  written  comments  to  the 
address  hsted  below. 

DATES:  Teleconference  meeting  will  be 
Thursday,  September  12,  1996,  from 
1:00  p.m.  to  3:30  p.m.  Eastern  Daylight 

Time 

ADDRESSES:  Written  statements  may  be 

provided  to  the  following  address:' 
Western  Water  Policy  Review  Office,  D- 
5001:  P  O  Box  25007:  Denver.  CO 

80225-O007, 

FOR  FURTHER  INFORMATJON  CONTACT: 
Members  of  the  public  wishing  to  listen 
to  this  teleconference  should  contact  the 
Commission  Office  by  telephone,  303- 
236-^211.  or  fax.  303-236-4286,  by  no 
later  than  September  10,  1996. 
Participants  will  be  asked  to  provide  a 
telephone  number  where  they  will  be 
contacted  by  the  conference  call 
operator  prior  to  the  beginning  of  the 
meeting 

Dated  August  21, 1996. 
Larry  Schulz, 
A  dmmistrative  Officer. 
FK  [>x:  9&-21876  Filed  »-27-96;  8:45  ami 

aiLUNG  COOC  431»-«4-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
^'ermit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq): 

Applicant  Dennis  G.  Bailey,  Pelham, 
.^H.PRT-^  18420. 

The  applicant  requests  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebolc  iDamaJiscus  pygarcus 
dorras)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Repubhc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant  fimmie  Rosenbruch,  Santa 
Clara,  IT.  FRT-H18660. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
[Acmony-x  jubatus]  from  Namibia  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species 

Applicant  lerome  Bofferding,  Maple 
Grove,  M.\'.  PRT-«18684. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acmony-x  lubatus]  from  Namibia  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U,S.  Fish  and 
Wildlife  Service.  Office  of  Management 


Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice;  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  23, 1996. 
Mary  Ellen  Amtower, 
Acting  Chief  Branch  of  Permits.  Office  of 
Management  Authority. 
[PR  Doc.  96-21974  Filed  8-27-96;  8:45  am] 
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Species  Being  Considered  for 

Amendments  to  the  Appendices  to  the 
Convention  on  international  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Request  for  Information 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species,  which 
are  listed  in  the  appendices  of  this 
treaty.  The  United  States,  as  a  Party  to 
CITES,  may  propose  amendments  to  the 
appendices  for  consideration  by  the 
other  Parties. 

This  notice  invites  comments  and 
information  fix»m  the  public  on  species 
that  have  been  suggested  as  candidates 
for  U.S.  proposals  to  amend  Appendix 
I  or  n  at  the  tenth  regular  meeting  of  the 
Conference  of  the  Parties  (COPlO,  June 
9-20,  1997,  Harare,  Zimbabwe)  and 
which  the  U.S.  Fish  and  Wildlife 
Service  (Service)  believes  deserve    . 
further  review.  For  reasons  explained 
below,  the  Service  has  opted  against 
consideration  of  other  recommendations 
by  the  public  for  species  listings  and 
will  reconsider  these  only  under 
circumstances  presented  by  new 
scientific  data  or  studies. 

A  separate,  concurrent  Federal 
Register  notice  presents  COPlO 
provisional  agenda  topics,  and 
announces  draft  resolutions  or  other 
documents  that  the  United  States  is 
considering  for  submission  for 
consideration  by  the  Parties  at  COPlO. 


DATES:  The  Service  will  consider  all 
comments  received  by  October  11,  1996, 
on  species  proposals  described  in  this 
notice.  A  public  meeting  on  these 
proposals,  and  on  proposed  resolutions 
and  agenda  items  for  COPlO,  will  be 
held  from  2:00  to  4:00  p  m.  on  October 
3,  1996,  Room  200,  .A.rlington  Square 
Building.  4401  North  Fairfax  Drive, 
Arlington.  Virginia  (see  separate  Federal 
Register  notice). 

ADDRESSES:  Please  send  correspondence 
concerning  this  notice  to  Chief,  Office  of 
Scientific  Authority;  4401  North  Fairfax 
Drive.  Room  750:  Arlington,  Virginia 
22203.  Fax  number  703-358-2276. 
Comments  and  other  information 
received  will  be  available  for  public 
inspection  by  appointment,  from  8  a.m. 
to  4  p.m.  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
Marshall  A,  Howe,  Office  of  Scientific 
Authority,  at  the  above  address, 
telephone  703-358-1708. 
SUPPLEMENTARY  INFORMATION:  CITES 
regulates  import,  export,  re-export,  and 
introduction  from  the  sea  of  certain 
animal  and  plant  species.  Species  for 
which  trade  is  controlled  are  included 
in  one  of  three  appendices.  .Appendix  I 
includes  species  threatened  with 
extinction  that  are  or  may  be  affected  by 
international  trade  Appendix  II 
includes  species  that,  although  not 
necessarily  now  threatened  with 
extinction,  may  become  so  unless  the 
trade  is  strictly  controlled.  It  also  lists 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
Sfyecies  may  be  brought  under  effective 
control  (e.g.,  because  of  difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  threatened  species  from 
those  of  other  species).  Appendix  III 
includes  species  that  any  Party  country 
identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  purposes  of 
preventing  or  restricting  exploitation, 
and  for  which  it  needs  the  cooperation 
of  other  Parties  to  control  trade. 

In  a  March  1.  1996,  Federal  Register 
notice  (61  PR  8019).  the  Service 
requested  public  recommendations  or 
draft  proposals  to  amend  Appendix  I  or 
II  that  the  Service  might  consider 
proposing  on  behalf  of  the  United  States 
at  COPlO.  That  notice  described  the 
provisions  of  CITES  for  listing  species 
in  the  appendices  and  set  forth 
information  requirements  for  proposals, 
based  on  new  listing  criteria  adopted  by 
the  Parties  at  C0P9.  The  present  notice 
announces  the  recommendations  and 
proposals  on  taxa  received,  explains 
why  the  Service  does  not  intend  to 
consider  certain  recommendations  or 
proposals,  and  describes  those  that  will    . 
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receive  further  consideration,  prior  to  a 
decision  as  to  whether  to  submit  any  of 
these  proposals  to  the  CITES  Secretariat 
by  the  January  10, 1997,  deadline.  A 
separate  but  concurrent  Federal 
Register  notice  addresses  the  CX3P10 
provisional  agenda,  and  proposed 
resolutions  and  agenda  items  being 
considered  by  the  United  States  for 
COPIO;  that  notice  also  aimounces  the 
public  meeting  on  all  these  topics  to  be 
held  in  early  October  1996  (see  DATES 
above). 

The  Service  received 
recommendations  or  proposals  on  taxa 
from  the  following:  Defenders  of 
Wildlife  (DOW),  Environmental 
Investigation  Agency  (EIA),  Humane 
Society  of  the  United  States  (HSUS), 
International  Wildlife  Coalition  (IWC), 
North  American  Falconers  Association 
(NAFA),  National  Trappers  Association 
(NTA),  New  York  Turtle  and  Tortoise 
Society  (NYTTS),  Ocean  Wildlife 
Campaign  (OWC),  a  consortium  of  the 
National  Audubon  Society,  National 
Coalition  for  Marine  Conservation, 
National  Resources  Defense  Council, 
New  England  Aquarium,  Wildlife 
Conservation  Society,  and  World 
Wildlife  Fund-US),  Oregon  Natural 
Resources  Council  (ONRC),  Safari  Club 
International  (SCI),  World  Wildhfe 
Fund-US  (WWF),  two  members  of  the 
Northeast  Pacific  Region  of  the  lUCN 
Shark  Specialist  Group,  and  several 
unaffiliated  individuals,  by  the 
comment  deadline  of  April  30,  1996. 
These  proponents  recommended 
amending  (adding  to,  deleting  from,  or 
transferring  between)  the  appendices  for 
29  different  taxa  (species  or  genera).  In 
addition,  DOW,  EIA,  IWC.  and  NYTTS 
requested  a  review  of  the  status  of 
Appendix  11  parrots  (Psittaciformes)  and 
proposed  the  uplisting  of  any  of  those 
species  qualifying  for  Appendix  I.  WWF 
proposed  consideration  of  certain 
Southeast  Asia  unlisted  songbird 
species,  based  on  a  trade  analysis.  DOW 
and  OWC,  respectively,  proposed 
consideration  of  shark  species  in  general 
and  shark  species  of  the  family 
Carcharhinidae,  specifically.  In 
addition,  the  Service  is  considering  (1) 
delisting  four  species  of  freshwater 
mussels  presently  in  Appendix  II,  and 
(2)  cosponsoring  with  Germany  a 
proposal  for  including  most  or  all 
populations  of  urial  sheep  (Ovis  vignei) 
in  Appendix  I,  depending  on  the  results 
of  further  review  by  the  Service. 

All  proposals  and  recommendations 
received  have  been  reviewed  in  the 
context  of  the  new  CITES  listing  criteria 
adopted  by  the  Parties  at  C0P9 
(Resolution  Conf.  9.24).  This  resolution, 
available  from  the  Service  on  request  at 
the  above  address,  presents  detailed 


biological  and  trade  criteria  for  listing 
and  delisting,  and  for  transferring  listed 
species  between  appendices.  Emphasis 
is  placed  on  the  principle  that  scientific 
uncertainty  should  not  be  used  as  a 
reason  for  failing  to  act  in  the  best 
interest  of  the  conservation  of  species 
affected  or  potentially  affected  by 
international  trade.  The  following 
sections  present  the  Service's  decisions 
on  which  proposals  it  does  not  plan  to 
submit,  and  which  ones  remain  under 
consideration  and  for  which  additional 
information  and  comment  is  sought. 

Proposals  That  the  Service  Does  Not 

Plan  to  Submit 

DOW  and  IWC  raised  concerns  about 
whether  a  mechanism  was  in  place  to 
transfer  the  South  African  population  of 
the  southern  white  rhinoceros 
(Ceratotherium  simum  simum)  to 
Appendix  I,  if  there  existed  any 
significant  conservation  problems 
resulting  from  its  annotated  downlisting 
at  C0P9.  Absent  such  a  mechanism, 
they  recommended  that  the  United 
States  prepare  a  proposal  to  transfer  the 
population  back  to  Appendix  I,  if  no 
other  Party  were  preparing  such  a 
proposal. 

The  transfer  of  the  South  African 
population  to  Appendix  II  at  C0P9  was 
annotated  to  restrict  trade  to  live 
animals  "to  appropriate  destinations" 
and  sport-hunted  trophies  only.  It  was 
agreed  by  the  Parties  at  C0P9  that  the 
downlisting  would  be  reviewed  at 
COPlO  to  determine  if  the  new  listing 
status  was  having  a  detrimental  impact 
on  the  population.  In  response  to  the 
recommendation  from  DOW  and  IWC, 
the  Service  contacted  the  Secretariat 
and  was  informed  that  no  "automatic" 
uplisting  mechanism  was  in  place  and 
that  the  record  of  the  discussion  at 
COP9  did  not  connote  an  assumption 
that  an  uplisting  proposal  should  be 
prepared,  such  as  has  been  done  by  the 
depositary  government  (Switzerland)  in 
the  case  of  populations  of  Appendix  I 
species  transferred  to  Appendix  II 
subject  to  quota  provisions.  The 
depositary  government  agreed  with  the 
Secretariat's  interpretation  and 
indicated  it  had  no  plans  to  prepare 
such  a  proposal. 

The  Service  has  received  no 
information  to  suggest  that  the 
downlisting  at  COP9  has  resulted  in  any 
threats  to  the  South  African  white 
rhinoceros  population.  Furthermore,  the 
Service  understands  that  South  Africa  is 
preparing  a  report  on  its 
implementation  of  the  downlisting  and 
that  this  report  will  be  provided  to  the 
Service  and  submitted  to  the  Parties  for 
their  consideration  at  COPlO.  This  issue 
is  included  in  the  provisional  agenda  for 


COPlO  (see  item  XrV.7  in  the  Service's 
concurrent  Federal  Register  notice). 

In  the  unlikely  event  that  a 
conservation  problem  arises  as  a 
consequence  of  the  downlisting,  the 
Service  believes  that  any  substantive 
concerns  can  be  addressed  by  South 
Africa  and/ or  collectively  by  other 
Parties,  or  if  appropriate,  through  the 
postal-vote  process  of  CITES.  Therefore 
the  Service  does  not  intend  to  pursue 
this  recommendation  further. 

The  NTA  recommended  that  the 
Service  propose  removal  of  the  bobcat 
(Lynx  rufus],  Canadian  lynx  (L. 
canadensis),  and  river  otter  {Lontra 
canadensis)  from  Appendix  II.  Each  of 
these  sp>ecies  (except  the  Mexican  race 
of  the  bobcat  Lynx  rufus  escuinapae, 
which  was  listed  in  1975)  was  included 
in  App>endix  II  in  1977  with  the  listing 
of  the  entire  cat  family,  Felidae,  and  the 
otter  subfamily,  Lutrinae.  In  1983,  the 
United  States  and  Canada  stated  their 
position  (recorded  in  the  plenary 
minutes  of  COP4)  that  these  three 
species  (excepting  the  Mexican  bobcat) 
were  listed  under  provisions  of  CITES 
Article  n(2)(b),  i.e.,  only  because  of  the 
need  to  control  trade  in  similar- 
appearing  cat  or  otter  species  that  are 
listed  because  of  their  population  status 
and  vulnerability  to  trade  [Article  11(1) 
or  II(2)(a)l.  The  Service  believes  that  the 
traded  parts  of  these  species,  including 
various  portions  of  the  pelts,  are 
sufficiently  similar  in  appearance  to 
those  of  other  species  listed  under 
provisions  of  Article  II(2)(a)  and  Article 
11(1)  to  justify  continuation  of  the 
current  listing  in  Appendix  11  under 
provisions  of  Article  II(2)(b). 

SCI  recommended  that  the  United 
States  submit  a  proposal  clarifying  that 
the  listing  of  the  urial  sheep  (Ovis 
vignei)  in  Appendix  I  apphes  only  to 
one  race  of  the  sp>ecies,  O.  v.  vignei.  The 
Service  has  long  considered  the 
taxonomic  intent  of  the  original  listing 
to  apply  only  to  O.  v.  vignei  (with  other 
races  unlisted).  It  is  expected  that  the 
review  of  the  population  status  of  the 
entire  species  currently  being  conducted 
by  a  working  group  of  the  CITES 
Animals  Committee,  in  consultation 
with  the  lUCN  Caprinae  Specialist 
Group,  will  clarify  the  listing(s) 
appropriate  for  each  race.  Germany  has 
offered  to  submit  a  proposal  based  on 
this  analysis  and  the  United  States  has 
indicated  that  it  will  consider 
cosponsoring  such  a  proposal.  Therefore 
the  Service  will  not  consider  advancing 
the  proposal  suggested  by  SQ. 

NAFA  recommended  that  the  Service 
propose  removal  of  the  North  American 
population  of  the  red-tailed  hawk 
(Buteo  jamaicensis)  and  American 
kestrel  (Falco  sparverius)  from 
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Appendix  11  These  species  were  listed 
on  Appendix  II  in  1979  as  part  of  a 
listing  of  most  of  the  order 
Falconiformes  (including  almost  all 
hawks,  eagles,  and  falcons).  North 
Amencan  populations  of  the  red-tailed 
hawk  and  kestrel  appear  to  be  healthy 
and  are  certainly  not  threatened  by 
trade  However,  delisting  of  the 
American  kestrel  may  introduce  a  trade 
enforcement  problem,  because  of  its 
similarity  of  appearance  to  several  other 
species  of  kestrels  listed  in  Appendix  I. 
Delisting  of  either  species  would  also  ' 
create  similarity-of-appearance 
problems  with  other  populations  of  the 
same  or  related  species,  which  would 
continue  to  be  listed  in  Appendix  11.  For 
these  reasons,  the  Service  does  not 
support  this  recommendation. 

EIA  and  IVVC,  supported  by  DOW  and 
N\TTS,  recommended  that  the  Service 
propose  transferring  the  blue-crowned 
conure  iAratmga  aruticaudata  neoxena) 
from  .Appendix  II  to  Appendix  I.  DOW 
further  recommended  transfer  of  other 
species  of  parrots  from  Appendix  11  to 
I.  if  appropriate  Regarding  the  conure, 
its  population  consists  of  50-60 
individuals  endemic  to  the  island  of 
Margarita  in  Venezuela,  it  is  a  very 
poorly  marked  subspecies,  and  it  is  not 
known  at  present  to  be  affected  by 
international  trade  The  Service  intends 
to  consult  with  Venezuelan  authorities 
with  respect  to  the  conservation  and 
taxonomic  status  of  this  subspecies. 
Regarding  other  parrots,  the  Service 
believes  there  are  likely  species  (other 
than  those  proposed  below)  that  would 
qualify  for  transfer  from  Appendix  11  to 
I.  However,  the  Service  presently  has  no 
supporting  information  and  no 
additional  information  has  been 
submitted. 

HSUS.  supported  by  DOW,  EIA.  IWC, 
and  NYTTS  submitted  a  proposal  to  list 
the  common  snapping  turtle  [Chelydra 
serpentina]  in  Appendix  II.  Common 
snapping  turtles,  native  to  the  Americas 
from  Canada  to  Ecuador,  are  harvested 
in  large  numbers  both  for  food  and  for 
the  pet  trade.  Although  certain  local  or 
regional  (eg..  Ontario)  populations  may 
have  been  depleted  by  overharvest,  this 
species  continues  to  be  generally 
common  and  widely  distributed.  Much 
of  the  market  is  domestic.  Although 
international  trade  involving  the  United 
States  may  be  increasing,  the  Service 
believes  the  species  does  not  qualify  for 
listing  in  Appendix  II,  given  the  general 
abundance  of  the  species  throughout 
most  of  its  range  and  considering  its 
apparently  higher  reproductive 
potential  than  manv  other  turtle  species. 

DOW  also  recommended  that  the 
Service  should  support  efforts  to  bring 
additional  protection  to  declining 


species  of  corals.  The  Service 
acknowledges  the  many  difficulties 
involved  in  assuring  sustainability  of 
trade  in  dTES-listed  corals.  Although 
not  presently  considering  proposing  the 
listing  of  additional  coral  taxa,  the 
Service,  in  consultation  with  the 
National  Marine  Fisheries  Service 
(NMFS)  and  TRAFHC-USA,  is 
participating  in  the  "significant  trade" 
analysis  presently  being  conducted 
under  the  auspices  of  the  CTTES 
Animals  Committee.  The  Service  plans 
to  propose  a  resolution  at  COPlO 
establishing  guidelines  for  more 
effective  documentation  of  corals 
involved  in  international  trade.  The 
Service  has  also  produced  coral 
identification  keys  and  is  exploring  the 
possibility  of  sponsoring  coral 
workshops  in  cooperation  with  the 
NMFS  and  the  Department  of  State. 
The  above-listed  proposals  will  be 
reconsidered  for  COPlO  only  if  new 
scientific  data  warrant.  Any  change  in 
the  Service's  position  on  these  species 
will  be  announced  in  a  future  Federal 
Register  notice. 

Prop<»al8  for  Which  the  Service  Seeks 
Additional  Information 

To  determine  whether  they  should  be 
proposed  by  the  United  States  as 
amendments  to  the  appendices,  the 
Service  solicits  additional  information 
or  conunent  on  the  following  proposals 
or  recommendations.  Respondents  to 
this  notice  are  encouraged  to  present 
their  comments  in  the  specific  context 
of  the  new  hsting  criteria  (Resolution 
Conf.  9.24),  indicating  where  possible 
the  applicability  (or  lack  thereof)  of 
specific  elements  of  the  resolution 
annexes  to  the  recommendation  or 
proposal  being  addressed. 

1.  Una]  (Ovis  vignei) 

The  urial  of  the  central  Asian  steppes, 
a  species  of  sheep  popular  among  sport 
trophy  hunters,  has  been  listed  on 
OTES  Appendix  I  since  1975.  Due  to 
uncertainty  about  the  taxonomic 
relationships  among  populations  of  this 
and  related  sheep  species,  confusion 
exists  among  the  Parties  as  to  the 
precise  taxonomic  entity  intended  for 
protection  by  the  original  listing.  The 
history  of  this  situation  is  described  in 
detail  in  a  January  27, 1994,  Federal 
Register  notice  (59  FR  3833).  In 
conducting  its  own  analysis,  the  Service 
concluded  that  the  original  listing 
applied  only  to  certain  populations  in 
India  and  Pakistan  and  that  other 
populations  are  presently  unlisted. 
Import  of  specimens  of  Ovis  vignei  into 
the  United  States  has  been  guided  by 
this  interpretation  of  the  CITES  listing. 

A  working  group  of  the  CITES 
Animals  and  Nomenclature  Committees, 


in  consultation  v^th  the  lUCN  Caprinae 
Specialist  Group,  has  been  studying  this 
problem  and  is  attempting  a  fresh 
assessment  of  the  status  of  Ovis  vignei 
populations  (based  on  the  taxon 
described  in  the  nomenclatural 
refereruje  for  mammals  now  adopted  by 
the  Parties:  "Mammal  Species  of  the 
World,"  2nd  Edition,  by  Wilson  and 
Reeder).  On  the  basis  of  this  assessment, 
Germany  will  prepare  a  listing  proposal 
clarifying  the  appropriate  appendix  for 
each  of  the  populations.  Based  on 
information  presently  available  to  the 
working  group,  it  is  likely  that  all 
populations  of  the  urial  will  be 
proposed  by  Germany  for  listing  in 
Appendix  I.  The  Service  has 
participated  in  the  working  group  and  is 
considering  the  possibility  of 
cosponsoring  the  proposal  prepared  by 
Germany.  The  Service  solicits 
information  bearing  on  the  status  of 
these  sheep  populations  and  the  merits 
of  cosponsoring  the  German  proposal. 

2.  Gyrfalcon  (Falco  rusticolus) 

NAFA  recommended  that  the  Service 
propose  transferring  the  gvTfalcon  from 
Appendix  I  to  Appendix  II  and  is 
preparing  a  proposal  in  support  of  this 
recommendation.  The  gyrfalcon  is 
circum polar  in  distribution,  including 
arctic  and  subarctic  regions  of  Alaska, 
Canada,  Iceland  and  Greenland.  It  was 
listed  in  Appendix  I  by  the  Parties  in 
1975  due  to  concern  over  threats  to 
raptors  in  general  and  because  of 
extraordinarily  high  prices  commanded 
by  the  species  in  trade.  Being  the  largest 
species  of  falcon  and  having  a  largely 
white  color  morph,  the  gyrfalcon  has 
long  been  popular  among  falconers. 
Although  the  North  American 
population  was  transferred  to  Appendix 
II  in  1981,  the  Parties  adopted  a 
proposal  from  Denmark  at  COP5  in  1985 
to  ti-ansfer  it  back  to  Appendix  I  because 
of  concern  over  illegal  trade. 

The  Service  is  not  aware  of  any 
evidence  that  the  North  American 
gyrfalcon  population  has  ever  been 
threatened  due  to  habitat  loss,  nest- 
robbing,  or  trade.  Service  records 
indicate  that  a  total  of  126  gyrfalcons 
were  legally  imported  into  or  exported 
from  the  United  States  from  1990 
through  June  1996.  and  there  were  no 
seizures  of  illegally  traded  specimens 
during  that  period.  European  range 
States  have  expressed  concern  in  the 
past  about  enforcement  problems  that 
could  arise  if  the  North  American 
population  were  downlisted.  However, 
husbandry  techniques  have  been 
developed  for  breeding  the  species  in 
captivity  (ail  but  four  of  the  126  birds 
mentioned  above  were  captive-bred); 
and  the  prices  asked  now  are  far  lower 
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than  in  the  past,  at  least  in  part  because 
of  the  availability  of  captive-bred  birds. 
Therefore,  the  Service  will  consider  a 
transfer  of  the  North  American 
population  of  the  gyrfalcon  to  Appendix 
n  if  a  substantive  proposal  is  received. 
In  such  a  case,  the  Service  will  consult 
wnth  Canada  and  other  range  States 
before  making  a  final  decision.  The 
Service  solicits  any  information  and 
comment  bearing  on  this  downlisting 
recommendation. 

3.  Amazon  Parrots  (Amazona 
viridigenalis,  A.  oratrix  and  A.  finschi) 

EIA,  WWF.  rWC,  NYTTS,  and  DOW 
recommended  that  the  Service  propose 
the  green-cheeked  (red-crowned)  parrot 
[Amazona  viridigenalis),  a  Mexican 
endemic,  for  transfer  from  Appendix  II 
to  Appendix  I.  EIA,  IWC.  NYTTS,  AND, 
DOW  also  proposed  the  same  action  for 
the  yellow-headed  amazon  [A.  oratrix), 
endemic  to  Mexico  and  Belize.  In 
addition,  WWF  has  also  recommended 
the  lilac-crowned  parrot  (A.  finschi), 
another  Mexican  endemic,  for  transfer 
from  II  to  I.  The  first  two  of  these 
species  have  experienced  severe 
population  declines.  The  status  of  the 
third  species  is  not  as  clear.  Except  for 
limited  statutory  exemptions,  imports 
into  the  United  States  of  the  first  two 
species  have  been  banned  since  October 
1992  under  the  Wild  Bird  Conservation 
Act.  Imports  of  A.  finschi  have  been 
banned  since  October  1993.  Mexican 
law  prohibits  export  from  Mexico  of  all 
native,  wild-caught  parrots.  Between 
1990  and  1994,  337  viridigenalis,  542 
oratrix,  and  149  finschi  were 
confiscated  by  wildlife  law  enforcement 
agents  at  the  U.S.-Mexico  border. 

Amazona  viridigenahs  is  endemic  to 
riparian  forests  and  deciduous 
woodlands  of  Tamaulipas  and  San  Luis 
Potosi  in  northeast  Mexico.  Feral 
populations  have  been  established  in 
several  locations,  including  Texas. 
Recent  population  estimates  of  only 
3,000  to  6,500  birds  in  the  wild 
represent  a  severe  decline  from 
populations  several  decades  ago.  Habitat 
loss,  control  as  an  agricultural  pest,  and 
extensive  exploitation  for  the  pet  trade 
have  all  contributed  to  the  decline. 
Although  protected  from  capture  and 
trade  in  Mexico  since  1982,  the  level  of 
illegal  trade  suggested  by  confiscations 
is  highly  significant  relative  to  the 
estimated  population  of  the  species. 
Amazona  oratrix,  though  more  widely 
distributed  than  the  previous  species,  is 
restricted  to  the  Atlantic  and  Pacific 
lowlands  of  Mexico  and  Belize  and  has 
also  suffered  massive  population 
declines  (particularly  in  Mexico) 
because  of  habitat  loss  and  the  pet  trade. 


It  has  long  been  one  of  the  most  popular 
parrots  in  international  trade. 
The  level  of  known,  illegal 
international  trade  relative  to  the 
population  status  of  A.  viridigenalis  and 
A.  oratrix  indicates  that  trade  is  a 
significant  contributor  to  the  precarious 
status  of  their  populations.  The  Service 
believes  that  Appendix  I  trade  controls 
would  further  discourage  illegal  trade, 
because  of  the  more  stringent  permitting 
requirements  and  because  of  the 
rigorous  criteria  that  captive-breeding 
facilities  for  Appendix  I  species  must 
meet.  Both  species  quahfy  for  transfer  to 
Appendix  I  under  the  new  listing 
criteria.  More  information  is  needed  on 
the  status  of  A.  finschi  in  the  wild  to 
clarify  whether  an  Appendix  I  listing  is 
warranted.  The  Service  is  reviewing  this 
situation  with  Mexico.  The  Service  also 
understands  that  Mexican  authorities 
support  the  listing  of  A.  viridigenalis 
and  A.  oratrix  and  may  prepare  listing 
proposals  themselves.  In  the  event  this 
takes  place,  the  Service  will  consider 
offering  to  cosponsor  the  proposals.  The 
Service  solicits  any  additional 
information  on  population  status  and 
trade  of  all  three  amazon  parrots. 

4.  Straw-headed  Bulbul  (Pycnonotus 
zeylanicus) 

WWF  proposed  that  "southeast  Asian 
songbirds"  involved  extensively  in  the 
pet  trade  be  considered  for  CITES 
protection,  but  did  not  provide  a  draft 
proposal.  The  Service  examined  the 
information  contained  in  the  TRAFFIC 
Southeast  Asia  report,  "Sold  for  a 
Song,"  provided  by  WWF.  Although  an 
extensive  trade  clearly  exists  for  many 
Southeast  Asian  passerines,  the  Service 
has  not  reviewed  information  on  the 
status  of  most  of  these  species  in  the 
wild.  Because  such  information,  in 
addition  to  information  on  trade  levels, 
is  desirable  in  most  Appendix  n  listing 
proposals,  the  Service  proposes  to  defer 
consideration  of  most  of  these  species 
until  a  future  time. 

However,  the  Service  believes  that 
sufficient  information  may  be  available 
to  warrant  listing  in  Appendix  II  of  one 
species  identified  in  the  report,  the 
straw-headed  bulbul  (Pycnonotus 
zeylanicus).  This  species  has  declined 
or  been  extirpated  from  all  but  the 
remotest  parts  of  its  range  in  Indonesia 
by  a  combination  of  excessive  trapping 
and  habitat  destruction.  Birds  To  Watch 
2:  The  World  List  of  Threatened  Birds 
states  the  population  has  declined  over 
50  percent  in  the  past  20  years  and  lists 
its  status  as  vulnerable.  Although  the 
species  remains  widespread  and 
common  in  Peninsular  Malaysia,  it  is  a 
popular  cagebird  and  birds  are  being 
imported  into  Indonesia  from  Malaysia 


through  Singapore,  despite  legal 
protection  in  Malaysia.  Since  the 
species'  remaining  range  in  Peninsular 
Malaysia  is  smaller  than  its  former  range 
in  Sumatra,  Kalimantan  and  Java,  trade 
in  this  species  may  cause  further 
population  declines  unless  regulated. 
The  Netherlands  is  also  considering 
submitting  an  Appendix  II  proposal  for 
this  species.  Cosponsorship  will  be 
discussed  with  the  Netherlands  if  they 
choose  to  proceed  with  a  proposal.  The 
Service  seeks  additional  comments  and 
information  on  proposing  the  straw- 
headed  bulbul  for  Appendix  II. 

5.  North  American  Softshell  Turtles 
(Apalone  spp.) 

HSUS.  supported  by  DOW,  EIA.  IWC. 
and  NYTTS,  prepared  a  proposal  to 
include  the  softshell  turtle  genus 
Apalone  in  Appendix  11.  This  genus 
consists  of  three  species  of  freshwater 
turtles  inhabiting  both  riverine  and 
Stillwater  habitats:  A.  spinifera,  ranging 
across  most  of  the  United  States  and 
northern  Mexico,  except  for  the  very  far 
West;  A.  mutica.  inhabiting  the 
Missouri.  Ohio,  and  Mississippi  River 
drainages  south  to  the  Gulf  of  Mexico 
and  extending  to  western  Florida  and 
central  Texas,  with  an  isolated 
population  in  New  Mexico;  and  A. 
ferox,  ranging  through  southern  South 
Carolina,  Georgia,  Florida,  and  the 
coastal  plain  of  Alabama.  Egg-laying 
potential  of  these  species  appears  to  be 
higher  than  for  many  species  of  turtles, 
with  maximum  clutch  size  ranging  from 
24  in  A.  ferox  to  39  in  A.  spinifera,  and 
number  of  clutches  per  year  ranging 
from  1-2  in  A.  mutica  to  6  in  A.  ferox. 
Information  on  population  sizes  and 
trends  is  very  Umited,  but  anecdotal 
evidence  suggests  declines  in  some 
populations  of  A.  spinifera  and  A. 
mutica  that  have  been  studied.  All 
species  are  vulnerable  to  damming  of 
rivers  and  to  loss  of  preferred  habitats 
in  general.  A.  ferox  appears  to  be  more 
vulnerable  to  pesticides  than  other 
species  of  turtles.  All  species  are  taken 
for  human  consumption  and  some 
animals  enter  the  pet  trade. 

Information  on  volume  of  catch  for 
commercial  trade  appears  to  be 
available  only  for  Florida,  where  A. 
ferox,  the  largest  of  the  three  species, 
seems  to  be  heavily  targeted  for  a  trade 
destined  domestically  for  New  York, 
San  Francisco,  and  Boston  in  particular. 
In  addition  to  food,  much  of  the  use  of 
these  animals  appears  to  be  of  the  ribs 
and  shells  as  medicinal  products  in 
Asian  communities.  An  analysis  of  trade 
conducted  during  the  period  from  July 
1,  1990  to  June  30, 1991  showed  27,494 
sold  in  Florida  or  to  dealers  in  other 
States.  There  appear  to  be  no 
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comparable  data  for  other  States  or  for 
anv  spe<:ies  outside  of  Florida.  Based  on 
Service  export  records  identified  to 
genus  only,  the  volume  of  international 
trade  in  the  genus  is  expanding 
significantlv  The  number  of  live 
exports  was  reported  as  5,517  in  1992. 
13,524  in  1993.  and  34,467  in  1994. 
There  was  no  clear  trade  pattern  for 
meat  or  parts. 

Although  the  Service  is  concerned 
about  the  increasing  volume  of 
mtemational  export  of  Apa7one  spp. 
and  possible  expansion  of  foreign 
markets,  the  proposal  does  not  make  a 
(  onvuicing  case  for  a  likely  impact  on 
populations.  However,  the  Service 
recognizes  the  importance  of  leaving  the 
option  for  an  Appendix  II  proposal  open 
if  new  information  can  be  brought  to 
bear  In  this  regard,  the  Service  solicits 
additional  information  on  populations 
of  any  Apahne  species  and  more 
specific  information  on  both  domestic 
and  international  trends  in  trade, 
including  the  geographic  origins  of 
animals  in  trade.  Mexico  is  also  being 
consulted  on  the  two  species  in  the 
genus  whose  ranges  include  Mexico. 

6.  Map  Turtles  (Graptemys  spp.) 

HSUS,  supported  by  DOW,  ElA,  IWC. 
and  NYTTS,  prepared  a  proposal  to 
include  the  twelve  species  of  map 
turtles,  genus  Graptemys,  in  Appendix 
II  and  requested  the  Service  to  consider 
proposing  it  at  COPlO.  This  genus 
includes  the  following  species: 
Graptemys  geographica.  barbouri, 
pulchra.  emsti,  gibbonsi.  caglei, 
pseudogeographica.  ouachitensis,  versa, 
oculifera,  flavimaculata,  and  nigrinoda. 
While  most  species  are  confined  to 
portions  of  the  southeastern  United 
States  or  Texas  (G.  versa).  G. 
geographica  occiirs  throughout  most  of 
the  eastern  half  of  the  United  States  and 
southeastern  Canada:  G. 
pseudogeographica  ranges  through  the 
Missouri  and  Mississippi  River 
drainages;  and  G.  ouachitensis  overlaps 
extensively  with  the  latter  but  extends 
farther  east  and  west.  Graptemys 
flavimaculata  and  G.  oculifera  are  the 
most  geographically  restricted  species. 
occurring  only  in  limited  river  systems 
in  Mississippi  (and  Louisiana — G. 
oculifera  only).  Both  are  listed  as 
threatened  under  the  Endangered 
Species  Act  (ESA).  Graptemys  nigrinoda 
IS  classified  as  endangered  under 
Mississippi  State  law  and  G.  barbouri  is 
considered  vulnerable  to  extirpation  in 
Florida.  A  variety  of  less  severe  State 
restrictions  on  collecting  or  commercial 
use  apply  to  various  species.  All  map 
turtles  inhabit  freshwater  systems,  but 
habitat  preferences  vary  among  species. 


Most  prefer  streams  or  rivers  with  strong 
currents. 

As  with  most  turtle  species, 
population  data  are  very  limited  and 
equivocal,  except  for  the  species  already 
considered  endangered  or  threatened. 
Biologists  who  have  studied  seven  of 
the  species  believe  that  populations 
have  generally  declined.  At  least  four 
species  are  very  popular  in  the  pet 
trade,  because  of  their  bright  colors:  G. 
barbouri,  flavimaculata, 
pseudogeographica,  and  pulchra.  Data 
from  Service's  wildlife  enforcement 
records  suggest  that  international  trade 
is  substantial  and  may  be  increasing 
significantly.  Exports  of  Graptemys  spp. 
totalled  8,695  in  1991,  20.378  in  1992. 
and  37,233  in  1993. 

As  with  soflshell  turtles,  the  Service 
is  concerned  about  the  level  of 
international  trade.  However,  most 
Graptemys  species  have  more  restricted 
distributions  than  Apalone  species;  and 
empirical  evidence  of  population 
problems  exists  for  several  species,  such 
as  those  listed  under  provisions  of  the 
ESA.  The  Service  believes  that  the 
combination  of  population  vulnerability 
and  international  trade  may  quahfy  at 
least  Graptemys  species  for  inclusion  in 
Appendix  II  under  provisions  on  Article 
II(2)(a).  Other  members  of  the  genus 
might  be  appropriately  listed  under 
provisions  of  Article  II(2)(b),  due  to 
similarity  of  appearance.  Some  of  the 
species  are  extremely  difficuh  to 
distinguish  from  one  another  on  the 
basis  of  physical  appearance.  The 
Service  solicits  additional  information 
and  comment  on  this  proposed  listing. 

7.  Alligator  Snapping  Turtle 
(Macroclemys  temminckii) 

HSUS,  supported  by  DOW,  EIA,  IWC, 
and  NYTTS,  submitted  a  proposal  to 
include  the  alligator  snapping  tiulle 
[Macroclemys  temminckii)  in  Appendix 
n  and  requested  the  Service  to  consider 
proposing  it  at  COPlO.  The  alligator 
snapping  turtle,  the  largest  freshwater 
turtle  in  North  America,  inhabits  most 
river  systems  emptying  into  the  Gulf  of 
Mexico,  including  the  Mississippi  River 
as  far  north  as  Illinois.  It  also  makes  use 
of  bodies  of  still  water  associated  with 
river  systems.  Only  one  clutch  of  eggs 
is  produced  annually.  Clutch  size  ranges 
firom  9  to  52  eggs,  with  a  mean  of  25. 
From  mostly  anecdotal  evidence, 
especially  from  turtle  trappers,  it  is 
evident  that  the  species  has  declined 
severely  throughout  much  of  its  range, 
particularly  in  Georgia  and  Louisiana. 
The  primary  agents  of  population 
decline  appear  to  be  degradation  and 
damming  of  river  systems  and 
widespread  conmiercial  harvest  for  its 


meat,  which  is  marketed  both 
domestically  and  internationally 

This  species  in  the  past  has  been  the 
source  of  turtle  meat  in  a  national  brand 
of  soups  and  continues  to  be  harvested 
both  for  personal  use  and  commercially 
for  human  consumption  on  a  locally 
large  scale.  It  has  been  reported  that 
Louisiana,  because  of  depleted  State 
populations,  now  imports  much  of  its 
alligator  snapper  meat  from  surrounding 
States  A  major  source  was  Arkansas 
until  commercial  harvest  was  prohibited 
there  in  1993.  Louisiana  now  lists  the 
species  as  a  species  of  special  concern. 
In  the  southeastern  States  comprising 
the  bulk  of  the  species'  range,  it  appears 
that  only  Mississippi  and  Louisiana 
continue  to  permit  commercial  harvest. 
It  is  listed  as  rare,  threatened,  or 
endangered  in  many  of  the  States  on  the 
periphery  of  the  range,  and  in  Georgia. 
There  is  a  smaller  market  for  pets 
(mainly  smaller  animals),  and  freeze- 
dried  hatchlings  are  sold  internationally 
as  curios.  Service  wildlife  enforcement 
records  show  an  increase  in  the  export 
of  live  turtles  from  290  in  1989  to  4,477 
in  1994,  primarily  to  markets  in  Japan, 
Hong  Kong,  and  Western  Europe.  There 
are  also  records  of  a  much  smaller  trade 
in  skins  and  skulls. 

The  Service  is  concerned  about  the 
status  of  this  species.  The  reported  level 
of  international,  commercial  trade  is 
cause  for  concern  in  light  of  the 
depleted  population  status  of  the 
species  overall.  As  with  most  species 
not  protected  by  federal  law,  export 
records  in  the  wildlife  enforcement 
database  represent  minimum  estimates, 
as  exports  may  not  always  be  recorded 
at  the  species  level.  The  Service  seeks 
additional  information  bearing  on  the 
proposed  listing  of  the  alligator 
snapping  turtle  in  Appendix  II. 

8.  Gila  Monster  and  Beaded  Lizard 
(Heloderma  spp.) 

HSUS,  supported  by  DOW,  EL\,  IWC. 
and  NYTTS.  submitted  a  proposal  to 
transfer  the  Gila  monster  [Heloderma 
suspectum)  and  the  beaded  lizard  [H. 
horridum)  from  Appendix  II  to 
Appendix  I  and  requested  the  Service  to 
consider  submitting  it  at  COPlO.  These 
unique  lizards  known  for  their 
poisonous  bites  are  endemic  to  xeric 
habitats  of  Mexico  and  the  southwestern 
United  States.  The  Gila  monster  occurs 
from  southwestern  Utah  and  southern 
Nevada  and  California  south  through 
Arizona,  southwestern  New  Mexico, 
and  into  northern  Mexico.  The  beaded 
lizard  is  patchily  distributed  through 
Mexico  from  Sonora  to  northern 
Chiapas,  and  one  isolated  race  occurs  in 
eastern  Guatemala.  While  the  Gila 
monster  prefers  arid  and  semi-arid 
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gravelly  and  sandy  habitats  with  some 
shrubs,  the  beaded  lizard  is  more  partial 
to  tropical  dry  forests  and  is  partly 
arboreal.  The  Gila  monster  has  a  clutch 
size  of  2  to  12  eggs  and  may  not  breed 
every  year;  the  beaded  lizard  is  knowrn 
to  produce  15  eggs  per  clutch  in 
captivity  and  probably  has  a  one-year 
cycle. 

Populations  of  both  species  are 
believed  to  be  declining  due  to  habitat 
degradation  and  local  depletion  by 
collectors  for  the  pet  trade  and  roadside 
zoos.  Because  both  species  are  very 
secretive,  however,  there  cue  no  reliable 
data  on  populations  in  the  wild.  The 
prices  of  both  si>ecies  in  the  pet  trade 
have  risen  from  a  few  dollars  in  the 
1930's  to  over  $1,000  each  and  up  to 
$2,800  for  a  pair  today,  suggesting  both 
rarity  and  demand.  Commercial 
collection  from  the  wild  is  largely 
prohibited  in  all  range  States  in  the 
United  States  and  by  Mexican  law. 
Although  specimens  have  been  bred  in 
captivity,  concern  has  been  expressed 
over  the  potential  and  likelihood  of 
illegal  laundering  of  wild  animals  into 
the  captive-bred  trade.  Reported 
international  exports  from  the  United 
States,  as  well  as  worldwide  trade 
reported  to  CITES  (1989-1993)  have 
been  very  low,  with  annual  exports  of 
both  species  from  the  United  States 
being  fewer  than  10  (except  52  in  1992) 
and  annual  worldwide  figures  averaging 
only  12  for  H.  honidum  and  5  for 
suspectum.  There  is  evidence,  however, 
of  a  significant  illegal  trade,  both  within 
the  United  States,  between  the  United 
States  and  Mexico,  and  otherwise 
internationally.  Mexican  authorities  are 
in  the  process  of  considering  whether 
Hehderma  qualifies  for  inclusion  in 
Appendix  I.  The  Service  continues  to 
consider  this  proposal  and  solicits 
comments  and  new  information. 

9.  Sail-fin  Lizards  (Hydrosaunis  spp., 
Hypsilurus  spp.,  and  Physignathus 
lesueurii) 

Gregory  Watkins-Colwell,  a  biologist 
and  expert  on  the  genus  Hydrosaunis, 
submitted  a  proposal  for  the  inclusion 
of  the  two  species  in  this  genus  (H. 
awboinensis  =  weberi  and  H. 
pustulatus)  in  Appendix  II  under 
provisions  of  Article  II(2)(a),  and  the 
genus  Hypsilurus  (incorporating  1 1 
species)  and  the  species  Physignathus 
lesueurii  in  Appendix  11  under 
provisions  of  Article  II(2)(b)  (similarity 
of  appearance),  and  asked  the  Service  to 
consider  submitting  the  proposal  to 
COPIO.  These  species,  also  commonly 
known  as  sail  lizards,  sail-tail  dragons, 
and  water  dragons,  are  native  to  the 
southwestern  Pacific  region,  including 
Australia.  Hydrosaunis  lizards  are 


endemic  to  the  Philippines  and  eastern 
Indonesia,  including  western  Irian  Jaya. 
The  species  of  Hypsilurus  are  H.  boydii, 
spinipes,  nigrigularis,  dilophuSj  auritus, 
binotatus,  godeffroyi,  geelvinkianus, 
modestus,  papuensis,  and  schoedei. 
Most  Hypsilurus  are  found  primarily  in 
New  Guinea,  with  godeffroyi  extending 
to  Fiji  and  Oceania.  Hypsilurus  spinipes 
and  boydii  are  endemic  to  coastal  New 
South  Wales,  Australia,  and  to  coastal 
Queensland,  Australia,  respectively. 
Physignathus  lesueurii  appears  to  be 
confined  to  eastern  Australia. 

Hydrosaunis  lizards  occupy  riparian 
forest  habitat  in  the  Philippines,  a 
habitat  being  lost  increasingly  to 
commercial  logging.  It  is  suspected  that 
the  riparian  forests  are  used  only 
because  primary  forests  have  virtually 
disappeared  from  the  islands.  Although 
they  appear  to  be  somewhat  adaptable 
to  human-altered  habitats,  the  extent  to 
which  survivorship  is  diminished  when 
animals  are  forced  into  sub-optimal 
habitats  is  unknown.  Virtually  nothing 
is  knowm  about  the  current  sizes  or 
trends  of  populations.  Clutch  size 
ranges  &t)m  5  to  9  eggs,  and 
reproduction  occurs  on  an  annual  cycle. 

In  addition  to  habitat  loss,  collection 
for  the  pet  trade,  a  practice  facilitated  by 
the  loss  of  natural  habitat,  is  perceived 
to  be  a  potential  threat  to  at  least  some 
populations.  Price  discounts  for  orders 
of  50  or  more  are  known  to  have  been 
offered  in  U.S.  markets.  Service  wildlife 
enforcement  records  indicate  imports  of 
2,732  H.  pustulatus  between  September 
1993  and  February  1996.  Only  20  H. 
amboinensis  were  reported,  but  it  is 
likely  that  many  are  reported  as 
pustulatus  and  that  most  of  both  species 
are  not  recorded  in  the  database  at  all 
at  the  species  or  genus  level  at  this  time. 
The  Service  notes  that,  although  specific 
population  data  are  lacking,  populations 
are  imdoubtedly  severely  reduced  by 
habitat  loss;  and  ciurent  levels  of  trade 
may  be  significant  enough  to  warrant 
inclusion  in  Appendix  U.  Additional 
information  and  comments  are  sought. 

10.  Timber  Rattlesnake,  Eastern 
Diamondback  Rattlesnake,  and  Western 
Diamondback  Rattlesnake  (Crotalus 
honidus,  C.  adamanteus.  and  C.  atrox) 

EIA,  supported  by  HSUS  and  IWC, 
submitted  proposals  for  including  the 
timber  rattlesnake  (Crotalus  horridus) 
and  the  eastern  diamondback 
rattlesnake  (C.  adamanteus]  in 
Appendix  II  and  recommended  that  the 
Service  consider  submitting  them  at 
COPlO.  The  timber  rattlesnake  occurs  in 
27  States,  from  New  Hampshire  and 
Minnesota  south  to  Texas  and  Florida, 
having  been  extirpated  from  Maine  and 
Rhode  Island.  They  occupy  a  variety  of 


habitats,  particularly  rugged,  rocky 
outcroppings.  Southern  forms 
("canebrake"  rattlesnakes)  use  a  variety 
of  lowland  sites  such  as  pine  flatwoods, 
floodplains,  and  bottomland 
hardwoods.  Eastern  diamondbacks 
range  through  lowlands  from  North 
Carolina  to  extreme  eastern  Louisiana. 
One  of  its  main  preferred  habitats  is 
mature  longleaf  pine  forest,  more  than 
90  percent  of  which  has  been  lost  and 
often  replaced  with  commercially 
managed  pines.  These  snakes  now 
survive  in  reduced  numbers  in  a  range 
of  other  natural  and  human-altered 
habitats.  Reproductive  potential  is 
limited  both  by  delayed  sexual  maturity 
(2-3  years  in  C.  adamanteus  and  up  to 
9  years  in  northern  populations  of 
horridus)  and  long  inter-birth  intervals 
(2-3  years  in  adamanteus  and  3—4  years 
in  horridus). 

Populations  of  timber  rattlesnakes 
have  declined  greatly  over  much  of  their 
range  to  the  extent  that  in  many  States 
only  relict  populations  remain  and  large 
local  populations  are  almost  non- 
existent. They  are  listed  as  endangered 
in  most  northern  States  and  commercial 
use  is  prohibited  in  most  other  States. 
Population  declines  have  apparently  not 
been  quite  as  dramatic  in  the  eastern 
diamondback,  but  substantial  enough 
for  the  species  to  be  classified  as  a 
species  of  special  concern  in  South 
Carolina,  Florida,  and  Alabama.  Habitat 
degradation  has  been  an  important 
factor  in  population  declines,  as  with 
most  species.  However,  because 
rattlesnakes  represent  a  potential  threat 
to  human  health  and  life,  both  species 
have  historically  been  killed 
intentionally  in  large  numbers. 

Conunercial  utilization  of  both 
species  for  the  pet  trade,  and  for  meat, 
skins,  and  novelty  jewelry  is  significant 
and  represents  cause  for  concern,  given 
the  limited  biological  resilience  of  these 
species  to  heightened  levels  of 
mortality.  Records  from  Florida  snake 
dealers  indicate  taking  (mostly  from 
other  southeastern  States)  of  nearly 
5.000  C.  horridus  from  1992  to  1994  and 
nearly  43,000  adamanteus  from  1990  to 
1994.  Most  of  these  snakes  enter  the 
international  skin  trade  for  boots  in 
particular.  Service  wildlife  enforcement 
data  for  C.  horridus  show  753  and  450 
leather  pieces  exported  from  the  United 
States  in  1992  and  1993  respectivelv. 
Comparable  figures  for  the  diamondback 
were  1,510  and  1,475.  Numbers  of 
novelty  items  were  also  quite  high  for 
the  diamondback,  but  it  is  difficult  to 
relate  numbers  of  novelty  items  to 
numbers  of  snakes.  Rattlesnake  meat 
also  shows  up  in  the  international  trade, 
with  records  for  1992, 1993.  and  1994 
indicating  26.7, 119.8,  and  2,419.7 
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pounds  of  eastern  diamondback  meat. 
The  Service  notes  the  apparently  poor 
population  status  of  the  timber 
rattlesnake  in  particular,  but  also  that  of 
the  eastern  diamondback.  Because  the 
numbers  appearing  in  trade  statistics 
appear  to  be  significant  in  some  years 
and  not  in  others,  the  extent  to  which 
international  trade  is  impacting  these 
species  is  unclear.  International  trade 
may  be  more  significant  for  the  eastern 
diamondback.  Although  no  proposal 
was  received  for  the  western 
diamondback  rattlesnake  [Crotalus 
atrox],  the  Service  believes  that  this 
species,  which  ranges  from  central 
Arkansas  west  to  California  and  into 
Mexico,  should  be  proposed  for  listing 
in  Appendix  II  for  reasons  of  similarity 
of  appearance  to  the  eastern 
diamondback,  if  a  decision  is  made  to 
propose  the  latter.  This  species  is 
protected  in  Mexico.  The  Service 
solicits  additional  information  and 
comments. 

1 1 .  Requiem  Sharks  (Carcharhinidae 
spp.)  (Western  AUantic  and  Gulf  of 
Mexico  Populations  of  Species  Meeting 
Appendix  II  Criteria) 

The  Service  had  received  proposals 

for  the  listing  of  shark  species  in 
preparation  for  COPS  and  C0P9.  In 
preparation  for  COPS  the  Service  had 
received  a  recommendation  from  the 
National  Audubon  Society  to  propose 
requiem  sharks  (Carcharhimdae  spp.) 
and  hammerhead  sharks  (Sphymidae 
spp.)  for  listing  in  Appendix  II  or  IH. 
Before  COP9  the  Service  received  from 
ELA  a  recommendation  that  the  whale 
shark  [Rhincodon  typus]  and  the 
basking  shark  (Cetorhinus  maximus)  be 
considered  for  CITES  listing.  Although 
neither  of  these  species  nor  the  above- 
mentioned  families  were  ultimately 
proposed  for  listing,  the  United  States 
proposed  inclusion  of  a  discussion 
about  the  impact  of  international  trade 
on  shark  populations  on  the  C0P9 
agenda.  As  a  consequence  of  this 
discussion.  Resolution  Conf.  9.17  was 
adopted.  It  called  for  the  CITES  Animals 
Committee  to  review  all  information  on 
the  biological  status  of  sharks  and  the 
effects  of  international  trade  and  to 
submit  a  report  to  COPlO.  It  also 
requested  that  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
submit  information  on  these  topics  to 
COPn.  The  United  States,  particularly 
NMFS,  is  presently  working  with  other 
CITES  Parties,  intergovernmental 
fishery  management  organizations,  and 
non-governmental  organizations  to 
assist  the  Animals  Committee  in  its 
implementation  of  this  resolution. 
Evaluation  of  sharks  overall  in  the 


context  of  listing  will  be  more  feasible 
when  this  process  is  completed. 
^  However,  DOW,  v«thout  providing 
.Specific  suggestions  or  documentation, 
suggested  that  the  Service  consider 
proposing  for  listing  at  COPlO  any 
species  of  sharks  (Chondrichthyes)  that 
meet  the  new  listing  criteria.  OWC 
recommended  that  the  Service  propose 
listing  in  Appendix  II  populations  of  all 
shark  species  in  the  Carcharhinidae 
family  that  occiu-  in  the  western  Atlantic 
and  Gulf  of  Mexico.  Some  of  the  species 
are  highly  migratory.  Several  of  these 
species  are  regularly  targeted  by 
commercial  shark  longUne  and  gillnet 
fisheries,  and  they  are  also  taken 
incidental  to  fisheries  targeting  other 
species  and  by  sport  fishing  interests. 
Recent  increases  in  world-wide  catches 
of  sharks  for  meat,  fins,  and  medicinal 
purposes  have  been  documented. 

The  Fishery  Management  Plan  for 
Sharks  of  the  Atlantic  Ocean  (FMP) 
produced  by  NMFS  placed  most  of  these 
sharks  in  the  "large  coastal  species" 
group.  In  preparation  for  development 
of  the  FMP,  a  peer  review  group 
composed  of  NMFS  personnel  and  other 
experts  reviewed  available  information 
and  determined  that  the  "large  coastal 
species"  group  of  sharks  was  over- 
fished in  the  northwest  Atlantic.  As  a 
consequence,  annual  quotas  for 
commercial  landings  imposed  for  the 
large  coastal  shark  species  were  set  at 
levels  29  percent  below  the  1986-1991 
average.  A  proposed  increase  in  the 
1995  quota  was  delayed  indefinitely  and 
the  quota  remains  at  1994  levels.  The 
initial  stock  rebuilding  schedule  has 
been  determined  to  be  overly  optimistic. 
Because  of  their  K-selected  life  history 
patterns  (long-lived,  slow-growing 
animals  with  a  limited  reproductive 
potential),  these  sharks  are  particularly 
vuhierable  to  over-exploitation.  OWC 
has  submitted  information  on  the  dusky 
shark  {Carcharhinus  obscurus)  and  the 
sandbar  shark  (C.  plumbeus)  and 
intends  to  submit  full  proposals  for 
these  species.  The  Service  solicits 
additional  data  and  comment  relevant  to 
the  potential  listing  of  these 
carcharhinid  shark  species. 

12.  Spiny  Dogfish  (Squalus  acanthias) 

Additionally,  OWC  proposed  that  the 
spiny  dogfish  [Squalus  acanthias) 
population  in  western  Atlantic  waters 
be  listed  in  Appendix  n  and  intends  to 
submit  a  full  proposal  for  this  species. 
The  western  Atlantic  population  ranges 
from  Greenland  to  Florida.  Like  the 
sharks  mentioned  above,  the  spiny 
dogfish  is  an  elasmobranch  or 
cartilaginous  fish.  It  shares  with  other 
elasmobranchs  life  history 
characteristics  that  make  these  species 


more  vulnerable  to  over-exploitation 
than  many  bony  fishes. 

Once  fished  intensively  for  liver  oil, 
fisheries  for  this  species  declined  to 
lower  levels  once  vitamin  A  could  be 
synthesized.  Since  the  late  1980s, 
however,  demand  for  dogfish  meat  has 
increased.  Between  1987  and  1993, 
spiny  dogfish  landings  appear  to  have 
increased  five-fold.  The  vast  majority  of 
this  catch  is  exported,  mainly  to  Europe, 
where  dogfish  is  replacing  the 
traditional  species  u.sed  for  "fish-and- 
chips."  Recreational  catches  have  also 
increased  recently.  Discards  from  other 
fisheries,  especially  from  vessels 
targeting  groundfish,  contribute  an 
unknown  but  substantial  fraction  to 
current  mortality  levels. 

The  National  Marine  Fisheries  Service 
considers  Atlantic  coast  spiny  dogfish  to 
be  fully  exploited.  Given  its  particular 
life  history  characteristics,  this  species 
may  not  be  able  to  sustain  current  levels 
of  fishing.  Mortality  rates  are  considered 
to  be  in  excess  of  reproductive  rates. 
While  current  biomass  estimates 
indicate  spiny  dogfish  are  abundant  in 
the  northwest  Atlantic,  mature  females 
appear  to  be  overexploited.  Although  all 
dogfish  on  the  Atlantic  coast  are 
included  for  data  collection  purposes  in 
the  FMP,  currently  none  of  the  dogfish 
species  is  managed  for  conservation 
purposes.  The  Service  solicits 
information  and  comment  relative  to 
this  recommendation. 

13.  Sawfishes  (Pristi formes  spp.) 

Sid  F,  Cook  and  Madeline  Oetinger, 
two  members  of  the  Northeast  Pacific 
Region  of  the  lUCN  Shark  Specialist 
Group,  submitted  a  proposal  to  include 
all  species  of  the  order  Pristiformes 
(sawfishes)  in  Appendix  I.  The  order 
consists  of  only  one  family,  Pristidae, 
incorporating  seven  species  (although 
the  taxonomy  of  the  group  is  debated). 
These  are:  Pristis  pectinata  (smallmouth 
sawfish),  inhabiting  marine  habitats  in 
selected  parts  of  the  eastern  Pacific 
Ocean,  western  and  eastern  Atlantic 
Ocean,  Mediterranean  Sea.  Indo-Pacific, 
and  Red  Sea,  and  freshwater  habitats  in 
North,  Central  and  South  America, 
Africa,  and  India;  P.  clavata  (dwarf  or 
Queensland  sawfish),  inhabiting 
nearshore  and  estuarine  waters  of 
northern  Australia;  P.  zijsron  (green 
sawfish),  inhabiting  marine  habitats  of 
the  Indo-West  Pacific  from  South  Africa 
to  the  Persian  Gulf,  the  Indian 
subcontinent,  Indonesia.  Australia,  and 
Viet  Nam,  and  throughout  the  Indo- 
Australian  Archipelago,  and  also 
freshwater  habitats  in  Thailand, 
Malaysia,  Indonesia,  and  Australia;  P. 
pristis  (common  sawfish),  inhabiting 
marine  habitats  in  the  western 
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Mediterranean  and  eastern  Atlantic, 
possibly  Africa;  P.  microdon 
(freshwater,  Leichhardt's,  great-tooth, 
largetooth  sawfish),  inhabiting  marine 
habitats  in  the  Indo-West  Pacific  and 
freshwater  habitats  in  Africa,  Asia, 
Pacific  Islands,  and  Australia;  P. 
perotteti  (largetooth  sawfish),  inhabiting 
warm-temperate  to  tropical-marine 
waters  in  the  Atlantic  and  eastern 
Pacific,  possibly  in  the  eastern 
Mediterranean,  and  freshwater  habitats 
in  Central  and  South  America  and 
Africa;  and  Anoxypristis  cuspidata 
(knifetooth,  pointed  or  narrow  sawfish), 
inhabiting  marine  habitats  in  the  Indo- 
West  Pacific  from  the  Red  Sea  and 
Persian  Gulf  to  Australia  and  China,  and 
brackish  waters  in  Papua  New  Guinea, 
India,  Myanmar,  and  Thailand.  Of  these 
species,  P.  perotteti  and  P.  pectinata 
occur  in  U.S.  waters. 

Sawfishes  are  a  very  small  group  of 
cartilaginous  fishes  related  to  sharks, 
rays  and  chimeras  (class 
Chondrichthyes).  They  share  with  those 
species  several  life  history 
characteristics  (e.g.,  slow  growth,  low 
fecundity,  late  sexual  maturity,  long 
life-span,  long  gestational  period)  that 
render  them  more  vulnerable  to  reduced 
survivorship  than  many  bony  fishes. 
Other  factors  increasing  the  potential 
vulnerability  of  these  species  are 
restriction  to  a  narrow  depth  range  and 
disjunct  distribution  patterns.  Threats  to 
sawfishes  include  collection  for  the 
curio  trade,  habitat  degradation,  direct 
and  incidental  take  in  fisheries, 
destructive  fishing  practices  (such  as 
cyanide  and  dynamite  fishing),  and 
acquisition  for  live  displays  in  public 
aquaria.  Most  species  have  exhibited 
either  severe  population  declines  or 
have  an  extremely  localized 
distribution.  Although  data  on 
international  trade  and  other  forms  of 
exploitation  of  sawfishes  are  sketchy, 
localized  effects  can  be  seen  in 
individual  populations. 

Although  the  proposal  received  was 
very  detailed  and  appears  to 
demonstrate  that  the  family  qualifies  for 
inclusion  in  Appendix  I,  the  Service 
seeks  additional  information  bearing  on 
this  recommendation,  especially 
information  on  biology  and  human- 
induced  mortality  of  sawfish. 

14.  Freshwater  Mussels 

The  10-year  Review  Working  Group  of 
the  CITES  Animals  Committee  has 
repeatedly  questioned  the  listing  of  six 
freshwater  mussels  in  Appendix  11  since 
no  trade  in  these  species  has  been 
reported.  Recognizing  that  as  many  as 
20  percent  of  the  approximately  300 
species  and  subspecies  of  freshwater 
mussels  may  be  threatened  or 


endangered,  the  Service  has  been 
reluctant  to  propose  that  any  of  these 
species  be  delisted,  at  least  until 
inspection  opportunities  have  been 
improved  which  could  confirm  that 
there  was  in  fact  no  trade  in  these 
species.  The  United  States  submitted  a 
proposal  to  C0P9  to  place  all  freshwater 
mussel  species  in  Appendix  II,  except 
for  those  already  in  Appendix  I  and 
those  more  identifiable,  thick-shelled, 
white-nacred,  non-endangered  species 
exported  for  pearl  blanks.  That  proposal 
was  withdrawn  because  of  identification 
and  inspection  concerns. 

Effective  August  1, 1996,  the  Service's 
regulations  on  importation,  exportation, 
and  transportation  of  wildlife  were 
revised  to  require  that  wildlife  exports, 
including  freshwater  mussels,  be  made 
available  for  inspection  and  cleared  for 
export  prior  to  being  exported  from  the 
United  States.  This  provision  should 
enable  the  Service  to  better  ensure  that 
endangered  mussels  are  not  exported, 
and  therefore  reduce  the  need  for  the 
application  of  CITES  for  non- 
endangered  mussels,  especially  for 
those  that  do  not  appear  to  be  traded. 

Therefore,  the  Service  is  considering 
proposing  to  remove  Cyprogenia  aberti, 
Fusconaia  subrotunda,  Lampsilis 
brevicula  {=Lampsilis  reeviana 
brevicula),  and  Lexingtonia 
dolabelloides  from  Appendix  II. 
However,  the  Service  does  not  propose 
any  change  in  the  status  of  Epioblasma 
tomlosa  rangiana  and  Pleurobema 
clava,  which  are  listed  as  endangered 
under  the  ESA.  Comments  and 
additional  information  are  solicited. 

15.  Bigleaf  Mahogany  (Swietenia 
macrophylla) 

The  World  Wildlife  Fund  (WWF), 
Defenders  of  Wildlife,  and  individuals 
have  requested  that  the  United  States 
.propose  this  species  for  inclusion  in 
Appendix  11.  The  United  States  is  the 
largest  importer  of  the  wood  of  this 
species,  which  occurs  from  Mexico  to 
Brazil  and  Bolivia.  Bigleaf  mahogany 
from  the  Americas  was  listed  in 
Appendix  III  by  Costa  Rica  in  1995, 
including  its  saw-logs,  sawn  wood,  and 
veneer  sheets  only — i.e.,  no  other  parts 
or  derivatives  such  as  furniture  (see  the 
Federal  Register  of  February  22, 1996 
(61  FR  6793)).  Species  listed  in 
Appendix  n  or  Appendix  III  can  be 
traded  commercially,  whereas  trade  for 
primarily  commercial  purposes  is 
prohibited  for  the  species  included  in 
Appendix  I. 

FToposals  to  include  this  species  in 
Appendix  II  were  separately  submitted 
to  C0P9  or  COPS  by  three  governments. 
At  C0P9,  50  of  83  Parties  voted  in  favor 
of  including  this  species  and  its  logs, 
sawn  wood,  and  veneer  sheets  in 


Appendix  n,  which  fell  6  votes  short  of 
the  two-thirds  majority  needed  for 
adoption  (see  the  Federal  Register 
notices  of  November  8,  1994  |59  FR 
55617)  and  January  3,  1995  l60  FR  73)). 
At  COP9  (as  well  as  COPS),  the  majority 
of  the  range  States  were  in  support  of 
including  this  species  in  App>endix  Q. 

The  United  States  is  reviewing  all 
pertinent  information  related  to  a 
proposal.  In  particular,  the  Service  seeks 
new  information  to  supplement  the 
information  summarized  in  the  COP9 
and  COP8  proposals  or  otherwise 
available  to  the  Parties  at  those 
meetings.  Comments  should  be 
submitted  in  relation  to  the  listing 
criteria  as  outlined  above  and 
delineated  in  Resolution  Conf.  9.24  (cf. 
Federal  Register  of  March  1,  1996  (61 
FR  8019)).  The  Service  also  seeks  details 
on  implementation  from  the  inclusion 
of  this  species  in  Appendix  m,  which 
entered  into  force  on  November  16, 
1995. 

16.  Pacific  Yew  (Taxus  brevi folia) 

The  Oregon  Natural  Resources 
Council  has  recommended  that  the 
United  States  propose  the  Pacific  yew 
for  inclusion  in  Appendix  II.  This  slow- 
growing  species  occurs  in  a  limited 
range  in  the  western  United  States  and 
Canada.  An  effective  anti-cancer 
compound  (paclitaxel  or  taxol)  is 
obtained  especially  from  its  bark,  as 
well  as  to  an  increasing  but  unknown 
extent  from  other  species  of  Taxus. 
Some  companies  are  working  on 
methods  of  obtaining  paclitaxel  from 
Taxus  needles  and  branches  (which 
could  avoid  loss  of  the  whole  plant). 
Laboratory  substitutes  for  the  natural 
compound  are  either  not  available  or 
not  available  in  adequate  commercial 
quantity,  but  there  is  some  semi- 
synthetic production.  The  species  is  not 
grown  commercially  in  large  quantity 
for  medicinal  use,  but  there  is  some 
ornamental  cultivation.  There  is  some 
export  of  Pacific  yew  biomass  for 
manufacture  of  paclitaxel  in  other 
countries.  The  Himalayan  yew  (Taxus 
wallichiana)  was  listed  in  Appendix  II 
at  COP9,  excluding  the  finished 
pharmaceutical  products  (i.e.,  the  end- 
product  medicine). 

The  Service  seeks  information 
regarding:  (1)  The  intensity  and 
purposes  of  removal  of  the  several  parts 
of  this  species  from  the  wild  in  various 
areas,  the  characteristics  of  the 
populations  impacted  by  these 
extractions,  and  the  trends  in  those 
populations;  (2)  the  location, 
characteristics,  and  safety  of 
populations  that  will  not  be  available 
for  extraction;  (3)  the  extent  to  which 
biomass  from  the  wild  (i.e.,  materials 
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other  than  the  end-point  medicine)  is 
exported  from  either  country;  and  (4) 
the  degree  to  which  the  medicinal  trade 
involves  other  wild  species,  and/or  non- 
wild  sources  of  the  compound  (e.g., 
from  cultivated  Pacific  yew  or  other 
species,  or  from  laboratory  synthesis). 

1 7.  Goldenseal  (Hydrastis  canadensis) 

WWF  has  recommended  that  the 
United  States  propose  this  species  for 
inclusion  in  Appendix  II.  This  is  a 
herbaceous  species  of  the  eastern 
deciduous  forest  of  the  United  States 
and  Canada  (southern  Ontario).  Before 
European  settlement  and  exploitation  of 
this  species,  it  was  thought  to  be 
abundant  only  in  the  central  part  of  its 
range  (Indiana  to  West  Virginia  and 
Kentucky),  and  it  is  now  considered 
uncommon  to  critically  imperilled  in  at 
least  16  of  the  28  States  where  it  is 
found. 

Goldenseal  is  a  well-known  medicinal 
in  the  herbal  products  industry,  with  a 
wholesale  price  in  1995  of  over  $50  but 
less  than  $100  per  pound  dry  weight, 
mostly  for  rhizomes  or  roots  (with  200- 
300  roots  per  pound).  It  has  been 
estimated  that  150,000  pounds  of 
goldenseal  root  are  collected  annually 
from  the  wild.  The  species  is  cultivated 
to  a  limited  but  unknown  extent.  Both 
the  internal  trade  and  export  are 
believed  to  be  escalating,  with  the 
international  trade  (primarily  to  Europe) 
being  considered  well  below  a  quarter  of 
the  market. 

The  Service  is  interested  in 
information  especially  regarding:  (1) 
The  biological  status  and  life  history  of 
this  species;  (2)  the  extent  to  which  it 
is  cultivated  (i.e.,  artificially  propagated 
without  use  of  seeds  or  other  parts  from 
the  wild);  and  (3)  the  extent  to  which  it 
is  collected  for  trade,  and  in  particular, 
the  extent  to  which  it  is  exported  and 
the  forms  in  which  it  is  exported. 

18.  Aloe  Vera  (Aloe  vera  var.  vera) — 
Wild  Population 

At  its  meeting  in  June  1995,  the  CITES 
Plants  Committee  recognized  that  this 
taxon  may  be  endangered  rather  than 
axtinct  within  its  native  range,  which  is 
increasingly  considered  to  be  on  the 
Arabian  Peninsula  (or  possibly  the 
adjacent  horn  of  Africa).  At  C0P9,  the 
wild  population  was  deUsted  along  with 
the  artificially  propagated  population. 
All  other  aloes  are  listed  in  Appendix  n 
or  Appendix  I,  but  the  cultivated 
specimens  of  Aloe  vera  var.  vera  (and 
products  derived  from  them)  are  very 
common  in  international  trade. 

A  succulent  specialist  has 
recommended  that  the  United  States 
submit  a  proposal  to  return  this  wild 
population  to  Appendix  H.  The  United 
States  is  considering  this  subject,  in 


coordination  with  the  North  Africa 
representative  to  the  Plants  Committee 
(as  agreed  upon  at  the  )une  1995 
meeting  of  the  Plants  Committee). 
Because  the  focus  would  be  on 
protecting  the  plants  of  this  taxon  in  its 
isolated  native  range,  such  a  listing 
would  not  interfere  with  the 
unregulated  trade  in  the  very  common 
artificially  propagated  specimens. 
Comments  are  requested  on  the  status  of 
this  taxon  in  the  wild. 

19.  Tweedy's  Bittermot  (Lewisia  tweedyi 
or  Cistantbe  tweedyi) 

The  recommendation  to  remove  this 
species  from  Appendix  II  was  initiated 
by  the  CITES  Plants  Committee,  as  part 
of  the  ongoing  process  of  reviewing 
listed  taxa  at  10-year  intervals.  This 
herbaceous  mountain  species  is  native 
in  the  State  of  Washington  and  nearby 
in  the  Province  of  British-Columbia 
(Canada).  Because  it  was  found  to  be 
sufficiently  secure  within  its  range,  tliis 
species  was  removed  from  consideration 
for  the  U.S.  Endangered  Species  Act  in 
a  1985  Federal  Register  notice  on  many 
taxa  (50  FR  39526).  Moreover,  this 
species  is  believed  to  be  sufficiently 
easy  to  propagate  and  available  in 
cultivation  to  supply  rock-garden 
enthusiasts. 

Since  the  biological  status  of  the 
species  is  considered  less  vulnerable 
than  when  it  was  listed  in  1983,  and 
since  there  have  been  no  applications  to 
export  it  from  the  wild  in  the  last 
decade  (and  almost  none  to  export  it 
&t)m  cultivation  as  artificially 
propagated  specimens),  removal  of  the 
species  from  Appendix  II  seems 
appropriate.  Information  is  sought  on 
the  status  of  the  species  in  the  wild,  and 
the  likelihood  and  extent  of 
international  trade  in  wild  specimens  of 
this  species. 

Future  Actions 

The  Service  will  consider  all  available 
information,  including  that  presented  at 
the  pubUc  meeting  (see  DATES  above) 
or  received  in  writing  during  the 
comment  period,  in  deciding  which 
proposals  warrant  consideration  by  the 
Parties.  The  proposals  decided  upon 
will  be  submitted  to  the  CITES 
Secretariat  by  January  10, 1997,  for 
consideration  at  the  June  1997  meeting 
of  the  Conference  of  the  Parties  in 
Harare,  Zimbabwe.  In  February  1997, 
the  Service  will  publish  a  Federal 
Register  notice  announcing  the 
proposals  submitted  to  the  Secretariat. 
Persons  having  current  biological  or 
trade  information  about  the  species 
being  considered  are  invited  to  contact 
the  Service's  Office  of  Scientific 
Authority  (see  ADDRESSES  above). 


The  primary  authors  of  this  notice  are  Dr. 
Marshall  A.  Howe,  Zoologist,  and  Dr.  Bruce 
MacBryde,  Botanist,  Office  of  Scientific 
Authority,  under  the  authority  of  the 
Endangered  Species  Act  of  1973. 16  U.S.C. 
1531  et  seq. 

Lists  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species, 
Exports,  Imports,  Treaties. 

Dated:  August  22, 1996. 
JX.  Gerst, 

Acting  Director,  U.S.  Fish  and  Wildlife 

Service. 

[FR  Doc.  96-21976  Filed  8-27-96;  8:45  ami 
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Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Tenth  Regular  Meeting; 
Provisional  Agenda;  Proposed 
Resolutions  and  Agenda  Items  Being 
Considered;  Public  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States,  as  a  Party 
to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES),  may  submit 
proposed  resolutions  and/or  agenda 
items  for  consideration  at  meetings  of 
the  Conference  of  the  Parties  to  CITES. 
The  United  States  may  also  propose 
amendments  to  the  CITES  Appendices 
for  consideration  at  meetings  of  the 
Conference  of  the  Parties.  The  tenth 
regular  meeting  of  the  Conference  of  the 
Parties  to  CITES  (COPlO)  will  be  held  in 
Harare,  Zimbabwe,  June  9-20, 1997. 
With  this  notice  the  U.S.  Fish  and 
Wildlife  Service  (Service):  (1)  Publishes 
the  provisional  agenda  for  COPlO;  (2) 
lists  potential  proposed  resolutions  and/ 
or  agenda  items  that  the  United  States 
is  considering  submitting  for  discussion 
at  COPlO;  (3)  invites  comments  and 
information  from  the  public  on  these 
potential  proposals;  (4)  announces  a 
public  meeting  to  discuss  species 
proposals  and  proposed  resolutions  and 
agenda  items  that  it  is  considering 
submitting  for  discussion  at  COPlO;  and 
(5)  provides  information  on  how  non- 
governmental organizations  based  in  the 
United  States  can  attend  COPlO  as 
observers.  A  separate,  concurrent 
Federal  Register  notice  invites 
comments  and  information  from  the 
public  on  possible  candidate  species  for 
U.S.  proposals  to  amend  the  CITES 
Appendices  at  COPlO. 
DATES:  The  public  meeting  will  be  held 
on  at  October  3,  1996  at  2:00  PM.  The 
Service  will  consider  information  and 
comments  from  the  public  concerning 
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items  of  concern  to  COPIO  received  by 
October  11,  1996. 

ADDRESSES:  The  public  meeting  will  be 
held  in  room  200  of  the  U.S.  Fish  and 
Wildlife  Service  building  at  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
Directions  to  the  building  can  be 
obtained  by  contacting  the  Office  of 
Management  Authority.  Comments 
pertaining  to  the  provisional  agenda  or 
proposed  resolutions  or  agenda  items 
should  be  sent  to  the  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  Room  430,  4401  N.  Fairfax 
Drive,  Arlington,  VA  22203.  Any 
comments  pertaining  to  species 
amendments  should  be  sent  to  the 
Service's  Office  of  Scientific  Authority, 
Room  750,  at  the  same  address. 
Comments  and  materials  received  v/i\\ 
be  available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  either  the 
Office  of  Management  Authority  or  the 
Office  of  Scientific  Authority. 
FOR  PURTHER  INFORMATtON  CONTACT:  Dr. 
Susan  Lieberman.  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority,  telephone  (703)  358-2095, 
fax  (703)  358-2280;  E-mail 
"Susan Liebennan@mail.fws.gov". 

SUPPLEMENTARY  INFORMATION:  • 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  TIAS  8249,  hereinafter 
referred  to  as  CITES,  is  an  international 
treaty  to  regulate  international  trade  in 
certain  animal  and  plant  species  that  are 
threatened  with  extinction  or  could 
become  threatened  with  extinction  if 
their  trade  is  not  regulated,  and  species 
that  must  be  subject  to  regulation  in 
order  that  trade  in  other  currently  or 
potentially  threatened  species  may  be 
brought  under  effective  control. 

These  species  are  listed  in 
Appendices  to  CITES,  copies  of  which 
are  available  from  the  Office  of 
Management  Authority  or  the  Office  of 
Scientific  Authority  at  the  addresses 
above.  Currently,  132  countries, 
including  the  United  States,  are  CITES 
Parties.  The  CITES  treaty  calls  for 
biennial  meetings  of  the  Conference  of 
the  Parties  (COP).  Those  meetings 
review  the  treaty's  implementation, 
make  provisions  enabling  the  CITES 
Secretariat  in  Switzerland  to  carry  out 
its  functions,  consider  Amendments  to 
the  list  of  species  in  Appendices  I  and 
n,  consider  reports  presented  by  the 
Secretariat,  and  make  recommendations 
for  the  improved  effectiveness  of  CITES. 
Any  country  that  is  a  Party  to  CITES 
may  propose  amendments  to 
Appendices  I  and  II,  resolutions,  and 
agenda  items  for  consideration  by  the 


other  Parties.  Only  pftrty  countries  may 
submit  proposals  and  resolutions  for 
consideration  by  the  meeting  of  the 
Conference  of  the  Parties.  Accredited 
non-governmental  organizations  may 
participate  in  the  meeting,  including 
speaking  during  sessions,  but  may  not 
vote. 

This  is  the  second  in  a  series  of 
Federal  Register  notices  which,  together 
with  announced  public  meetings, 
provide  an  opportunity  for  the  public  to 
participate  in  the  development  of  the 
United  States'  negotiating  positions  for 
the  tenth  regular  meeting  of  the 
Conference  of  the  Parties  to  CITES 
(COPIO).  The  first  Federal  Register 
notice  was  published  on  March  1,  1996 
(61  FR  8019),  and  requested  information 
from  the  public  on  potential  species 
amendments,  resolutions,  and  agenda 
items  for  the  United  States  to  consider 
submitting  for  discussion  at  COPlO.  The 
Service's  regulations  governing  this 
public  process  are  found  in  Title  50  of 
the  Code  of  Federal  Regulations 
§§23.31-23.39. 

Provisional  Agenda  for  COPlO 

The  CITES  Secretariat  recently 
provided  the  Service  with  an  initial 
provisional  agenda  for  COPIO,  which 
will  be  held  in  Harare,  Zimbabwe.  June 
9-20, 1997.  Zimbabwe  was  selected  as 
the  host  of  COPlO  at  C0P9,  which  was 
held  in  Fort  Lauderdale,  Florida,  in 
November  1994.  The  CITES  Parties  must 
submit  any  proposed  additional  agenda 
items  to  the  Secretariat  before 
September  30, 1996.  The  Secretariat  will 
submit  the  provisional  Rules  of 
Procedure  for  COPlO  to  the  CITES 
Standing  Committee  for  approval  at  its 
next  meeting  in  Rome,  Italy,  December 
2-6, 1996.  After  the  Standing 
Committee  meeting,  the  Secretariat  vfiW 
provide  the  Parties  with  the  rules  of 
procedure,  a  revised  provisional  agenda, 
and  a  provisional  working  program. 
Listed  below  is  th§  initial  provisional 
agenda  for  COPlO.  A  brief  discussion 
follows  for  those  agenda  items  that  may 
not  be  self-evident  to  the  public. 
Additional  information  on  agenda  items 
or  explanations  are  available  from  the 
Office  of  Management  Authority. 

/.  Opening  ceremony  by  the  Authorities 
of  Zimbabwe 

II.  Welcoming  addresses 

III.  Rules  of  Procedure 

(a)  Voting  before  credentials  have 
been  accepted. 

(b)  Adoption  of  the  Rules  of 
Procedure. 


rV.  Election  of  Chair  and  Vice-Chair  of 
the  meeting  and  of  Chair  of  Committees 
I  and  II  and  of  the  Budget  Committee 

V.  Adoption  of  the  Agenda  and  Working 
Progmmmes 

VI.  Estabhshment  of  the  Credentials 
Committee 

Vn.  Report  of  the  Credentials  Committee 

The  Credenttals  Committee  is  made 
up  of  Party  government  representatives, 
and  examines  the  credentials  of  each 
delegate  from  their  resf>ective  Foreign 
Ministry,  in  order  to  determine 
ehgibility  to  vote. 

Vm.  Admission  of  Observers 

National  non-governmental 
organizations  can  be  admitted  as 
observers  if  they  are  approved  by  their 
national  government  (Parties  only). 
International  non-governmental 
organizations  are  approved  by  the 
CITES  Secretariat.  Criteria  for  admission 
of  observers  are  spelled  out  in  Article 
XI,  paragraph  7  of  the  Convention  (see 
"Observers",  below).  Approved 
observers  are  admitted  as  observers 
unless  one-third  of  the  Parties  present 
object. 

DC.  Matters  Related  to  the  Standing 
Committee 

1.  Report  of  the  Chair. 

2.  Regional  representation  on  the 
Standing  Committee. 

Currently,  Mexico  is  the  regional 
representative  on  the  Standing 
Committee  for  North  America.  In  CITES, 
North  America  includes  the  United 
States,  Mexico,  and  Canada.  Each  CITES 
geographic  region  meets  during  the  COP 
to  select  which  country  will  be  its 
regional  representative.  Based  on  a 
decision  at  C0P9,  regions  with  large 
numbers  of  countries  have  more  than 
one  representative  on  the  Standing 
Committee.  The  CITES  regions  are: 
North  America;  South  and  Central 
America  and  the  Caribbean  (2 
representatives);  Europe  (2 
representatives);  Asia  (2 
representatives);  Africa  (3 
representatives);  and  Oceania.  The 
Standing  Committee  also  includes 
representatives  of  the  previous  host 
country  (currently  the  United  States), 
the  next  host  country  (currently 
Zimbabwe),  and  the  Depositary 
Government  (Switzerland). 

3.  Election  of  new  regional  and 
alternate  regional  members. 

X.  Report  of  the  Secretariat 

XI.  Financing  and  Budgeting  of  the 
Secretariat  and  of  Meetings  of  the 
Conference  of  the  Parties 

1.  Financial  report  for  1994, 1995,  and 
1996. 
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2.  Anticipated  expenditures  for  1997. 

3.  Budget  for  199&-2000  and  Medium- 
term  Plan  for  1998-2002. 

4.  External  funding. 

The  Set^retariat  submits  its  financial 
rt»port  and  budj<;et  to  the  meeting  of  the 
Conference  of  the  Parties  for  the  COP's 
approval.  The  COP  may  choose  to 
modifv  the  budget.  The  Secretariat's 
budget  IS  from  a  Trust  Func^ade  up  of 
voluntary  contributions  from 
governments,  who  contribute  based  on  a 
U.N.  scale.  External  funding  is  for 
projects  that  are  approved  by  the 
Standing  Committee,  and  is  paid  for 
through  funds  from  kjovemments  and 
non-governmental  organizations;  that 
funding  is  outside  of  the  core  Trust' 
Fund  budget  of  the  Secretariat. 

XII.  Committee  Reports  and 
Recommendations 

1.  Animals  Committee 

(a)  Report  of  the  Chairman. 

fb)  Election  of  new  regional  and 
alternate  regional  members. 

The  Chairman  (currently  Mr.  Robert 
lenkins  of  Australia)  will  report  on  the 
activities  of  the  Animals  Committee 
since  C0P9.  The  first  meeting  of  the 
.■\nimals  Committee  after  C0P9  was 
held  in  .'\ntigua,  Guatemala  in 
Septemh)er  1995;  the  second  and  final 
meeting  before  COPlO  will  be  held  in 
Pruhonice.  Czech  Republic  September 
23-27.  1996  Copies  of  the  agenda  of 
both  .A.nimals  Committee  meetings,  and 
of  the  minutes  of  the  1995  meeting,  are 
available  from  either  the  Office  of 
Management  .Authority  or  the  Office  of 
Scientific  Authority.  Each  of  the  CITES 
regions  has  either  one  or  two 
representatives  on  the  Animals 
Committee,  depending  on  the  number  of 
countries  in  the  region.  Based  on 
Resolution  Conf.  6.1  (Annex  2), 
members  of  the  .\nimals  Committer  are 
individuals  chosen  by  the  party 
countries  within  each  CITES  region. 
Currently,  Dr.  Charles  Dauphine  of 
Canada  is  the  North  American  regional 
representative  on  the  Animals 
C;ommittee. 

2.  Plants  Committee 

(a)  Report  of  the  Chairman. 

(b)  Election  of  new  regional  and 
alternate  regional  members. 

The  Chairman  (currently  Dr.  James 
.Armstrong  of  .Australia)  will  report  on 
the  activities  of  the  Plants  Committee 
since  C0P9.  The  first  meeting  of  the 
Plants  Committee  after  C0P9  was  held 
in  Tenenfe,  Spain  in  June  1995;  the 
second  and  final  meeting  before  COPlO 
will  be  held  in  San  Jose,  Costa  Rica  in 
November,  1996.  Copies  of  the  agenda 
of  both  Plants  Committee  meetings  are 
available  from  the  Office  of  Scientific 


Authority.  Each  of  the  CITES  regions 
has  either  one  or  two  representatives  on 
the  Plants  Committee,  depending  on  the 
number  of  countries  in  the  region.  Based 
on  Resolution  Conf.  6.1  (Annex  3), 
members  of  the  Plants  Committee  are 
individuals  chosen  by  the  party 
coimtries  within  each  CITES  region. 
Currently,  Dr.  Bruce  MacBryde  of  the 
U.S.  Fish  and  Wildlife  Service's  Office 
of  Scientific  Authority  is  the  North 
American  regional  representative  on  the 
Plants  Committee. 

3.  Identification  Manual  Committee 

4.  Nomenclature  Committee 

(a)  Report  of  the  Chairman. 

(b)  Recommendations  of  the 
Committee. 

The  Nomenclature  Committee  is 
charged  with  reviewing  nomenclature 
and  taxonomic  issues  pertaining  to 
species  that  are  listed  in  the  CITES 
Appendices.  It  is  also  responsible  for 
preparation  and  adoption  of  checklists 
for  the  various  taxa  included  in  the 
CITES  Appendices.  The  Chairmein  of  the 
Nomenclature  Committee  is  currently 
Dr.  Steven  Edwards,  an  employee  of  the 
International  Union  for  the 
Conservation  of  Nature  (lUCN,  also 
called  World  Conservation  Union).  The 
Nomenclatiuv  Committee  does  not  have 
regional  representatives,  and  meets  on 
an  ad  hoc  basis. 

Xni.  Evolution  of  the  Convention 

Both  of  these  items  refer  to  efforts  that 
have  been  undertaken  by  the  CITES 
Party  governments  to  improve  the 
effectiveness  of  the  implementation  and 
administration  of  the  Convention. 

1.  How  to  improve  the  effectiveness  of 
the  Convention 

Based  on  a  decision  of  the  Parties  at 
C0P9  in  1994,  a  study  on  ways  to 
improve  the  effectiveness  of  the 
Convention  has  been  undertaken.  That 
study  is  being  managed  and  coordinated 
by  the  Standing  Committee,  which  has 
the  responsibility  to  conduct  a  review  of 
the  effectiveness  of  the  provisions  and 
implementation  of  the  Convention,  and 
to  report  its  findings  to  the  next  meeting 
of  the  COP.  An  international  contractor 
in  the  United  Kingdom,  Environmental 
Resoiuces  Management,  has  been 
engaged  for  this  study  by  the  CITES 
Standing  Committee,  and  produced  a 
questionnaire  for  governments  to 
respond  to.  Public  input  from  written 
comments  received  by  the  Service  was 
considered  in  formulating  the  United 
States  response  to  this  questionnaire. 
This  study  was  discussed  in  detail  in  a 
notice  published  in  the  Federal  Register 
on  June  14,  1996  (61  FR  30255).  It  is 
expected  that  the  contractor  will  submit 


its  report  to  the  Standing  Committee 
prior  to  the  December  2-6  meeting  of 
the  committee;  the  report  and  any 
follow-up  recommendations  will  be 
discussed  by  the  Standing  Committee  at 
that  time,  which  will  determine  what 
recommendations  to  make  to  the  COP. 
The  United  States  looks  forward  to 
meaningful  discussion  in  the  report  and 
at  the  COP  that  will  lead  to 
improvements  in  the  implementation 
and  enforcement  of  the  Convention. 

2.  Relationship  between  CITES  and 
UNEP 

A  Working  Group  was  established  by 
the  Standing  Committee  at  its  meeting 
in  March.  1996,  in  response  to  several 
concerns  that  were  raised  at  that 
meeting  regarding  the  United  Nations 
Environment  ProgrammefUNEP).  UNEP 
provides  for  the  administration  of  the 
CITES  Secretariat,  as  spelled  out  in 
Article  XII  of  the  Convention;  that 
administrative  role  includes  the  CITES 
Trust  Fund,  the  CITES  budget,  and 
personnel  selection  issues.  The  first 
meeting  of  the  Working  Group  was  held 
in  Bern.  Switzerland  on  June  27-28, 
1996,  at  the  invitation  of  the  Swiss 
CITES  Management  Authority.  The 
countries  that  are  members  of  the 
Working  Group  were  selected  by  the 
Standing  Committee.  Countries 
attending  the  meeting  were:  Argentina 
(Chair);  Japan;  Senegal  (substituting  as 
an  alternate  for  Namibia,  whose 
representative  was  unable  to  attend): 
Swdtzerland;  and  the  United  States.  The 
Working  Group  agreed  to  discuss 
financial  and  personnel  issues,  based  on 
the  Terms  of  Reference  of  the  Working 
Group,  which  were  decided  upon  by  the 
Standing  Committee;  the  Terms  of 
Reference  are  available  from  the  Office 
of  Management  .Authority.  Financial 
issues  discussed  included:  evaluation  of 
the  13  per  cent  overhead  charged  by 
UNEP,  externally  funded  projects, 
management  of  the  Trust  Fund,  and 
issues  pertaining  to  the  budget  of  the 
Secretariat.  Personnel  issues  discussed 
included  UNEP  selection  procedures, 
recent  personnel  actions  pertaining  to 
the  posts  of  Deputy  Secretary  General 
and  Enforcement  Officer,  and  related 
issues.  There  was  also  discussion  of  the 
1992  Memorandum  of  Understanding 
(MOU)  between  the  CITES  Parties  and 
UNEP.  h  was  agreed  that  while  the  1992 
MOU  is  still  quite  valid,  the  Working 
Group  would  recommend  to  the 
Standing  Committee  that  the  MOU  be 
amended/expanded  upon,  with  a  new 
MOU,  which  should  clearly  spell  out 
the  various  functions  and  services 
provided  by  UNEP.  The  Working  Group 
agreed  to  submit  its  report  to  the 
Standing  Committee  by  the  middle  of 
October.  The  report  will  be  available 
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from  the  Office  of  Management 
Authority  after  that  time.  The  United 
States  is  exceedingly  interested  in 
ensuring  that  the  achninistration  of  the 
Secretariat  is  efficient  and  well 
managed.  The  United  States  supports 
the  work  of  the  Working  Group  and 
looks  forward  to  developing  a  new  MOU 
that  will  clearly  articulate  the  various 
roles  and  responsibilities  of  UNEP  in  its 
administration  of  CITES. 

XIV.  Interpretation  and 
Implementation  of  the  Convention 

It  is  expected  that  draft  resolutions 
will  be  submitted  by  one  or  more  Parties 
dealing  with  many  of  these  agenda 
items.  Resolutions  can  only  be 
submitted  by  Parties  (or  the  Secretariat) 
and  must  be  submitted  to  the  Secretariat 
by  January  10, 1997.  With  this  notice, 
the  United  States  continues  the  process 
begun  in  the  Service's  notice  of  March 
1,  1996,  of  receiving  input  from  the 
public  on  possible  draf^  resolutions  the 
United  States  may  submit. 

1.  Review  of  the  Resolutions  of  the 
Conference  of  the  Parties 

(a)  Deletion  of  resolutions  that  are  out 
of  date. 

(b)  Consolidation  of  valid  resolutions. 
This  is  the  continuation  of  a  very 

useful  process  that  was  begun  at  COP9, 
at  the  request  of  the  Standing 
Committee.  At  COP9.  the  process  was 
begun  to  delete  resolutions  that  are  out 
of  date,  and  to  consolidate  resolutions 
that  deal  with  the  same  topic.  This 
agenda  item  will  complete  the  COP9 
consolidation  process.  This  does  not 
involve  actual  revisions  of  resolutions, 
but  rather  a  consolidation  to  reduce  the 
number  and  complexity  of  resolutions. 
The  Service  expects  to  receive  copies  of 
draft  of  those  consolidations  prepared 
by  the  Secretariat  just  prior  to  the 
December  meeting  of  the  Standing 
Committee.  The  Secretariat  has  also 
produced  a  compendium  of  all  extant 
resolutions  from  COPl-8.  That 
compendium,  the  resolutions  from 
C0P9,  and  information  on  how  to . 
retrieve  them  electronically,  are 
available  from  the  Office  of  Management 
Authority. 

2.  Report  on  National  Reports  Under 
Article  VIU,  Paragraph  7,  of  the 
Convention 

Each  Party  is  required  by  the 
Convention  to  submit  an  annual  report 
containing  a  summary  of  the  permits  it 
has  granted,  and  the  types  and  numbers 
of  specimens  of  species  in  the  CITES 
Appendices  that  it  has  imported, 
exported,  and  re-exported.  This  agenda 
item  will  include  a  summary  from  the 
Secretariat  of  those  countries  that  have 
submitted  their  annual  reports  in  a 
timely  fashion,  as  well  as  those  that 


have  not,  or  have  not  submitted  them  at 
all. 

3.  Review  of  Alleged  Infractions  and 
Other  Problems  of  Implementation  of 
the  Convention 

The  Secretariat  prepares  an 
Infractions  Report  for  each  meeting  of 
the  Conference  of  the  Parties,  which 
details  instances  where  (1)  species  listed 
in  the  Appendices  have  been  adversely 
affected  by  trade,  (2)  the  Convention  is 
not  being  effectively  implemented,  or 
(3)  actions  by  Party  countries 
undermine  the  effectiveness  of  the 
Convention.  The  Infractions  Report  also 
includes  summaries  of  major 
enforcement  cases.  The  C0P9 
Infractions  Report  highlighted  those 
cases  of  the  most  serious  infractions,  in 
order  to  focus  the  attention  of  the 
Parties;  the  COPIO  Infractions  Report  is 
expected  to  do  the  same. 

4.  National  Laws  for  Implementation  of 
the  Convention 

(a)  Analysis  of  the  national  legislation 
of  Parties. 

(b)  Measures  taken  by  Parties  to 
improve  their  legislation. 

(c)  Measures  to  be  taken  with  regard 
to  Parties  without  proper  legislation. 

(d)  Technical  assistance  provided  to 
Parties. 

This  is  a  continuation  of  an  important 
project  begun  by  the  Parties  at  COPS, 
reported  on  at  COP9  by  the  Secretariat, 
and  discussed  in  detail  at  C0P9. 
Resolution  Conf.  8.4  (National  Laws  for 
Implementation  of  the  Convention) 
relates  to  analysis  of  national  legislation 
of  the  Parties  for  the  implementation  of 
the  Convention,  as  required  by  Article 
Vni  of  the  treaty.  A  decision  of  C0P9 
directed  the  Secretariat  to  engage  in  a 
number  of  activities  regarding  national 
legislation  and  implementation  of  this 
resolution,  and  to  report  to  COPlO  on 
measures  taken  by  Parties  whose 
national  legislation  is  determined  to  not 
meet  the  basic  requirements  of  the 
Convention.  Discussions  under  this 
agenda  item  will  include  measures 
taken  by  the  Parties,  status  of  national 
legislation  and  improvements  since 
COP9,  technical  assistance  provided 
and  future  needs,  and  measures 
regarding  Parties  that  have  not  taken  the 
required  actions.  During  the  comment 
period  one  organization  recommended 
that  the  Service  urge  the  Parties  and 
Standing  Committee  to  direct  the 
Secretariat  to  implement  these 
decisions.  The  Service  believes  that  this 
will  take  place  and  that  a  detailed  report 
will  be  presented  to  the  COP  by  the 
Secretariat,  but  will  certainly  discuss 
the  issue  at  the  next  meeting  of  the 
Standing  Committee. 


5.  Exports  of  Leopard  Hunting  Trophies 
and  Skins 

This  refers  to  the  exportation  of 
leopard  skins,  including  hunting 
trophies,  under  a  quota  system 
approved  by  the  Conference  of  the 
Parties.  The  relevant  resolutions  from 
prior  meetings  of  the  COP  are  available 
on  request  from  the  Management 
Authority.  The  Secretariat  will  provide 
a  report  on  the  implementation  of  this 
quota  system,  including  a  country-by- 
country  assessment.  Any  country 
wishing  a  new  or  revised  quota  frt>m  the 
COP  will  submit  supporting 
docimientation.  Even  if  there  is  a 
hunting  trophy  quota  for  a  given 
country,  the  importing  country  is  still 
required  under  Article  III  of  the 
Convention  to  make  the  required 
findings,  including  the  finding  that  the 
import  will  be  for  purposes  not 
detrimental  to  the  survival  of  the 
species. 

6.  Trade  in  Sp>ecimens  of  Species 
Transferred  to  Appendix  D  Subject  to 
Annual  Export  Quotas 

This  refers  to  species  listed  in 
Appendix  I,  which  have  populations 
that  have  been  transferred  to  Appendix 
n  pursuant  to  annual  export  quotas, 
which  are  voted  upon  by  the  Conference 
of  the  Parties.  The  Secretariat  will 
provide  a  report  on  the  implementation 
and  compliance  with  these  quotas, 
including  country-by-country  reports. 

7.  Trade  in  Live  Rhinoceros  From  South 
Africa 

At  C0P9,  the  Parties  adopted  a 
proposal  to  transfer  the  population  of 
white  rhinoceros  in  South  Africa  from 
Appendix  I  to  II,  with  an  annotation  that 
only  trade  in  Uve  animals  and  sport- 
hunted  trophies  would  be  allowed.  This 
agenda  item  will  allow  South  Africa  to 
report  on  its  implementation  of  this 
annotated  listing.  The  United  States 
expects  that  trade  in  sport-hunted 
trophies  of  white  rhinoceros  from  South 
Africa  will  also  be  discussed  under  this 
agenda  item,  and  the  Service  intends  to 
communicate  that  understanding  to  the 
Secretariat.  For  further  information  on 
proposals  for  COPlO  concerning  live 
rhinoceros,  see  this  subject  heading  in 
the  concurrent  Federal  Register  notice 
on  proposals  to  amend  Appendix  I  or  II. 

8.  Trade  in  Tiger  Specimens 

This  refers  to  the  conservation  of 
tigers  (Panthera  tigris]  and  illegal  trade 
in  their  parts  and  products,  principally 
for  the  medicinal  market,  and  will  also 
include  a  discussion  of  efforts  that  have 
been  taken  by  the  Parties  to  control 
poaching  of  tigers,  and  to  more 
effectively  enforce  the  Convention's 
prohibitions  on  trade  in  tiger  parts  and 
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products.  The  problem  was  discussed  at 
C0P9,  and  a  resolution  (Conf.  9.13)  was 
adopted  at  C0P9.  which  presented 
several  recommendations  to  tiger  range 
and  consumer  States,  and  directed  the 
Standmg  Committee  to  continue  its 
efforts  on  this  critical  issue.  The  tiger 
issue  has  l)een  discussed  at  the  last 
several  Standing  Committee  meetings. 
will  be  discussed  at  the  December  2-6, 
1996  Standing  Committee  meeting 
(SC31),  and  is  expected  to  be  an  issue 
of  particular  concern  to  the  Parties  and 
a  subject  of  discussion  at  COPlO.  One 
organization  commented  recommending 
that  the  United  States  ensure  that  the 
Standing  Committee  and  COP  fully 
review  this  issue;  the  Service  believes 
that  this  will  take  place.  Range  and 
consumer  countries  have  been  asked  to 
submit  papers  to  the  next  meeting  of  the 
Standing  Committee  as  well.  Since 
C0P9.  the  Service  has  been  actively 
involved  in  an  educational  outreach 
program  with  consumer  communities  in 
the  United  States,  and  submitted  a 
paper  on  these  efforts  to  the  March  1996 
meeting  of  the  Standing  Committee.  In 
addition,  through  appropriations  under 
the  Rhinoceros  and  Tiger  Conservation 
Act.  the  Service  is  considering  support 
for  several  projects  that  will  benefit  the 
conservation  of  tigers  in  the  wild.  The 
Service  is  also  working  with  the 
National  Fish  and  Wildlife  Foundation 
in  providing  input  into  its  grant  making 
efforts  through  its  Save  the  Tiger  Fund. 

9.  Biological  and  Trade  Status  of  Sharks 

At  C0P9.  Resolution  Conf.  9.17, 
concerning  the  conservation  of  sharks, 
was  adopted  based  on  an  agenda  item 
submitted  by  the  United  States.  The 
resolution  calls  for  the  CITES  Animals 
Committee  to  review  all  information 
concerning  the  biological  status  of 
sharks  and  the  effects  of  international 
trade  on  them  in  order  to  submit  a 
report  to  the  Parties  at  COPlO.  It  also 
requests  that  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
submit  information  on  these  topics  to 
the  COPll  The  United  States, 
particularly  the  National  Marine 
Fisheries  Service  (NMFS),  is  working 
with  other  CITES  Parties, 
intergovernmental  fishery  management 
organizations  and  non-governmental 
organizations  to  assist  in 
implementation  of  the  resolution.  Draft 
discussion  papers  on  this  topic  will  be 
discussed  at  the  13th  Meeting  of  the 
Animals  Committee  in  Pruhonice, 
Czech  Republic,  in  September  1996.  It  is 
likely  that  a  draft  resolution  concerning 
follow-up  of  Conf.  9.17  will  be 
considered  at  that  meeting. 


10.  Trade  in  Plant  Specimens 

This  agenda  item  provides 
consideration  for  particular  subjects  in 
the  regulation  of  trade  in  plant 
specimens  that  emerge  as  needing 
particular  attention  by  the  Parties. 

(a)  Implementation  of  the  Convention 
for  timber  species. 

This  will  include  a  discussion  of  the 
reports  of  the  Timber  Species  Working 
Group.  C0P9  called  upon  the  Standing 
Committee  to  establish  a  Timber  Species 
Working  Group  to  evaluate  in  detail 
issues  pertaining  to  the  implementation 
ofClltS  for  listed  species  of  trees  that 
are  subject  to  the  international  timber 
trade.  The  United  States  is  a  member  of 
the  Working  Group,  and  was 
represented  at  the  first  meeting  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture,  the  U.S.  Forest  Service, 
and  the  Fish  and  Wildlife  Service.  The 
report  of  the  first  meeting  of  the 
Working  Group  is  available  from  the 
Management  Authority.  The  last 
meeting  before  COPlO  will  be  held  in 
Panama  City,  Panama  October  7-11, 
1996. 

(b)  Other  Issues. 

The  Plants  Committee  will  meet  in 
Costa  Rica  from  November  11-15, 1996, 
and  other  issues  that  need  particular 
attention  may  arise  from  that  meeting, 
which  could  be  submitted  for  COPlO 
either  by  Parties  or  in  certain  cases  by 
the  Secretariat  on  behalf  of  the       % 
Committee.  The  Service  would  welcome 
comments  regarding  particular 
regulatory  problems  or  conservation 
concerns  to  bring  to  that  November 
meeting. 

11.  Significant  Trade  in  Appendix  II 
Species 

This  refers  to  the  trade  in  those 
Appendix  II  species  identified  as  subject 
to  significant  levels  of  trade,  for  which 
insufficient  biological  information  may 
exist  to  warrant  trade  at  current  levels. 

(a)  Animals. 

The  Parties  adopted  Resolution  Conf. 
8.9  at  COPS  in  Kyoto,  Japan  in  1992, 
which  represented  a  landmark  decision 
to  take  positive  measures  to  encourage 
the  implementation  of  Article  FV  of  the 
Convention.  That  Article  refers  to  the 
required  findings  that  exports  are  not 
detrimental  to  the  survival  of  a  species, 
and  other  scientific  findings,  for 
Appendix  11  species.  Implementation  of 
this  resolution  has  been  successful  for  a 
large  number  of  countries  and  species, 
although  much  more  work  needs  to  be 
done  in  terms  of  field  assessments  and 
development  of  management  plans  for 
heavily  traded  species.  The  Animals 
and  Standing  Committees  have  been 
very  active  in  implementation  of  this 


resolution.  The  Secretariat  has  worked 
closely  with  many  countries  under  the 
umbrella  of  this  resolution;  the  United 
States  has  implemented  several 
decisions  of  the  Standing  Committee 
regarding  these  issues  as  well. 

Tbj  Plants. 

The  Plants  Committee  is  making  some 
progress  in  reviewing  trade  in  some 
trading  categories  or  scientific  categories 
of  species  within  the  higher  tax  on 
Ustings  of  plants  included  in  Appendix 
n.  Summaries  are  given  in  the  reports  of 
the  recent  meetings  of  the  Committee.  . 
An  informal  working  group  of  the 
Committee  was  charged  with  preparing 
a  draft  resolution  for  plants  by  adapting 
Resolution  Conf.  8.9;  this  draft  should 
be  available  for  discussion  at  the 
Committee's  November  1996  meeting. 

12.  Non-Commercial  Samples  of  Skins 

At  previous  meetings  of  the  COP, 
some  countries  have  raised  concerns 
that  when  a  business  person  wishes  to 
take  samples  of  skins  or  products  from 
one  countrv'  to  another,  but  does  not 
intend  to  sell  the  samples  themselves, 
the  process  for  obtaining  a  series  of 
CITES  permits  for  the  same  samples  is 
complex  and  burdensome.  The  United 
States  believes  that  this  agenda  item 
will  include  discussion  of  wavsto 
facilitate  such  movement  of  samples, 
without  creating  loopholes  for  illegal 
trade.  The  United  States  supports  the 
discussion  of  measures  that,  while 
consistent  with  the  terms  of  CITES, 
would  ease  documentary  requirements 
for  exports  and  re-exports  when  no  sale 
will  take  place  in  any  of  the  importing 
countries. 

13.  Universal  Tagging  System  for  the 
Identification  of  Crocodilian  Skins 

This  refers  to  work  by  the  Animals 
Committee  to  institute  a  system  of 
universal  marking  for  all  crocodilian 
skins  in  trade,  as  a  response  to  serious 
problems  of  illegal  trade  in  crocodilian 
skins,  parts,  and  products.  The  Parties 
adopted  Resolution  Conf.9.22  at  C0P9, 
which  clarified  the  requirements  that  all 
crocodilian  skins  in  trade  must  be 
tagged.  The  Secretariat,  in  consultation 
with  the  Animals  Committee,  is 
responsible  for  monitoring  the 
implementation  of  this  resolution  and 
will  be  submitting  a  report  to  the  Parties 
for  their  consideration  at  COPlO.  We 
also  expect  discussion  of  some  possible 
technical  revisions  to  the  resolution, 
including  a  description  of  the  parts  tag. 

14.  Transport  of  Live  Specimens 

Issues  pertaining  to  the  transport  of 
live  specimens,  particularly  live 
animals,  have  been  discussed  at  every 
COP.  Resolution  Conf.  9.23  recommends 
that  all  live  animals  be  shipped  in 
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accordance  with  the  International  Air 
Transport  Association  (lATA)  Live 
Animals  Regulations,  for  air  transport, 
or  the  CITES  Guidelines  for  other 
transport.  It  is  also  recommended  that 
all  permits  for  live  animals  be 
conditioned  upon  compliance  with 
these  requirements  At  C0P9,  these 
issues  were  transferred  to  the  Animals 
Committee  Currently,  the  Chair  of  the 
.•\nimals  Committee  Working  Group  on 
this  issue  is  Dr,  Susan  Lieberman  of  the 
Service's  Office  of  Management 
Authority.  This  discussion  will  include 
a  report  on  implementation  of  relevant 
resolutions  pertaining  to  transport  of 
live  animals,  particularly  Conf.  9.23,  as 
well  as  a  report  on  discussions  and 
recommendations  of  the  Animals 
Committee 

15.  Captive  Breeding 

At  C0P9.  the  Parties  directed  the 
Secretariat,  working  with  the  Animals 
Committee,  to  prepare  a  new  resolution 
consolidating  the  various  extant 
resolutions  dealing  with  determination 
whether  a  specimen  is  bred-in-caplivity, 
and  dealing  with  captive  breeding  for 
commercial  purposes  of  Appendix  I 
animals.  The  Animals  Committee,  at  its 
upcoming  September  meeting  in  the 
Czech  Republic,  will  discuss  these 
issues.  The  Secretariat  is  expected  to 
prepare  a  draft  resolution  on  these 
topics.  The  Service  is  actively  involved 
in  these  disc:ussions 

(a)  Implementation  of  Article  VH, 
paragraphs  4  and  5. 

This  issue  will  include  discussion  of 
when  it  is  appropriate  to  utilize  the 
exemptions  m  either  of  these  two 
paragraphs,  for  individual  animals  of 
Appendix  I  species  that  are  bred  in 
captivity.  The  key  issues  are  how  to 
determine  whether  specimens  qualify  as 
bred-in-captivity,  and  how  to  facilitate 
their  trade  when  appropriate,  while  at 
the  same  time  not  increasing 
opportunities  for  illegal  trade  or  the 
fraudulent  representation  of  wild-caught 
specimens  as  captive-bred. 

(b)  Proposals  to  register  the  first 
commercial  captive-breeding  operation 
for  an  Appendix  I  animal  species. 

Under  Conf.  8.15.  Parties  must  submit 
proposals  for  inclusion  of  operations 
breeding  Appendix  I  species  in  captivity 
for  commercial  purposes.  The 
Secretariat  maintains  a  register  of  those 
facilities.  Proposals  are  submitted  to  the 
Secretariat,  which  circulates  them  to  the 
Parties.  When  a  Party  objects  to 
inclusion  of  a  facility  in  the  Secretariat's 
register,  and  the  objection  cannot  be 
resolved  by  the  interested  Parties,  the 
proposal  is  discussed  and  voted  upon 
by  the  COP  (if  the  proponent  country  so 
wishes).  This  agenda  item  will  include 
discussion  of  those  proposals. 


16.  Standard  Nomenclature 

This  agenda  item  includes  a 
discussion  of  nomenclature  issues 
related  to  listed  taxa,  and  possible 
adoption  of  checklists  that  allow  for 
uniformity  among  the  Parties. 

17.  Conservation  of  Edible-Nest 
Swifllets  of  the  Genus  Collocalia 

At  C0P9,  in  response  to  a  proposal 
that  was  submitted  by  the  government 
of  Italy  for  inclusion  of  the  genus 
Collocalia  in  Appendix  II,  Resolution 
Conf.  9.15  was  adopted.  The  resolution 
called  for  a  workshop  to  evaluate  the 
conservation  status  of  these  species,  and 
trade  in  their  nests.  The  Secretariat 
notified  the  Parties  in  Notification 
Number  927  (dated  July  30, 1996)  that 
this  workshop  will  take  place  November 
4-7, 1996,  in  Indonesia. 

18.  Trade  in  African  Elephant  Ivory 

(a)  Revision  of  resolution  Conf.  9.16. 

(b)  Revision  of  resolution  Conf.  7.9. 

(c)  Stockpiles  of  ivory. 

This  agenda  item  will  be  greatly 
influenced  by  any  proposals  to  transfer 
populations  of  African  elephants 
submitted  by  the  deadline  of  January  10, 
1997.  The  Service  also  notes  that  there 
will  be  a  meeting  of  African  elephant 
range  states  in  Dakar,  Senegal  in 
November.  1996,  organized  by  lUCN  at 
the  request  of  the  African 
representatives  on  the  Standing 
Committee,  at  which  time  the  range 
states  will  discuss  all  of  these  issues. 
The  Service  has  agreed  to  provide 
partial  funding  for  that  meeting.  The 
Service  is  hopeful  that  consensus  can  be 
reached  on  a  number  of  these  issues  by 
the  range  states  themselves. 

Resolution  Conf.  7.9  was  adopted  by 
C0P7  after  the  transfer  of  all  African 
elephant  populations  to  Appendix  I. 
Conf.  7.9  establishes  a  Panel  of  Experts 
to  evaluate  any  proposals  to  transfer  a 
population  back  to  Appendix  n,  and 
includes  a  number  of  criteria  for  the 
Panel  to  evaluate.  Based  on  discussions 
at  C0P9  and  at  subsequent  meetings  of 
the  Standing  Committee,  there  will  be 
discussion  at  COPlO  to  amend  Conf.  7.9 
to  expand  the  Terms  of  Reference  of  the 
Panel  of  Experts  to  allow  for  discussion 
of  trade  in  non-ivory  products,  trade 
with  specific  identified  importing 
countries,  and  other  issues.  The  Service 
believes  that  much  of  Conf.7,9  has  been 
made  redundant  or  unnecessary  by  the 
adoption  of  new  listing  criteria 
(Conf.9.24)  at  C0P9,  although  the 
Service  recognizes  that  the  enforcement 
control  issues  in  Conf.  7.9  remain  highly 
relevant. 


19.  Proposals  Concerning  Export  Quotas 
for  Specimens  of  Appendix  I  Species 

Under  provisions  of  resolution  Conf. 
8.10  (Rev.)  export  quotas  were 
established  for  leopards  (Panthera 
pardus)  and  any  changes  to  these  quotas 
are  to  be  approved  by  the  Parties.  Such 
changes  may  be  submitted  for 
consideration  at  COPlO.  In  addition, 
proposals  to  establish  quotas  on  other 
species  may  be  submitted  for 
consideration  by  the  Parties  under 
provisions  of  Conf.  9.21.  Furthermore, 
the  Animals  Committee  may  submit  a 
document  or  draft  resolution  to  discuss 
the  management  responsibilities  of  a 
Party  f)ermitting  the  sport  hunting  of 
Appendix  I  species.  During  the 
comment  period  one  organization 
recommended  that  the  Service  seek  a 
formal  review  of  implementation  of 
Resolution  Conf.  9.21.  Pending  the 
outcome  of  discussions  at  the  Animals 
Conunittee  meeting,  the  Service  will 
consider  this  recommendation. 

20.  Implementation  of  the  Convention 
in  Small  Island  Developing  States 

This  issue  pertains  to  a  decision  at 
COP9  directing  the  Standing  Committee 
to  reach  out  to  small  island  developing 
countries,  particularly  in  Oceania,  to 
facilitate  their  accession  to  CITES, 
including  missions  to  those  countries. 
There  was  discussion  at  C0P9  of  efforts 
to  faciUtate  regional  Management  and 
Scientific  Authorities.  A  report  was 
presented  by  the  Secretariat  at  the 
March  1996  meeting  of  the  Standing 
Committee. 

21.  Criteria  for  Granting  Export  Permits 
in  Accordance  with  Article  V,  Paragraph 
2 

Article  V,  paragraph  2  contains  the 
provisions  for  issuance  of  export 
permits  for  sp)ecies  in  Appendix  HI. 
Export  permits  are  required  only  from 
those  countries  that  have  included  the 
species  in  Appendix  III;  all  other 
exports  require  the  issuance  of 
Certificates  of  Origin.  Resolution  Conf. 
9.25  addressed  issues  pertaining  to 
inclusion  of  species  in  Appendix  HI. 

22.  Problem  of  Hybrids 

The  Animals  Committee  discussed  at 
its  September  1995  meeting  issues 
pertaining  to  implementation  of  the 
Convention  for  hybrids;  these  issues 
have  been  discussed  at  previous 
meetings  of  the  COP  for  plants.  The 
Animals  Committee  will  discuss  these 
issues  further  at  its  September  1996 
meeting.  Resolution  Conf.  2.13  makes 
clear  recommendations  to  the  Parties 
pertaining  to  how  hybrids  are  to  be 
treated  under  the  Convention.  Some 
countries  have  concerns  pertaining  to 
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hybrids  between  Appendix  I  species 
and  unlisted  species  The  discussion  at 
COPIO  will  be  guided  by 
recommendations  arising  out  of  the 
upcoming  Animals  Committee  meeting. 
There  are  several  significant 
enforcement  concerns  regarding  trade  in 
live  animals  that  are  claimed  to  be 
hybrids. 

23.  Marking  of  OTES  Specimens 

The  Animals  Committee  will  discuss 
issues  pertaining  to  marking  of  CFFES 
specimens,  which  later  will  be 
discussed  at  COPlO,  including:  marking 
of  products  from  registered  facilities 
that  breed  .Appendix  I  animals  for 
commercial  purposes;  marking  of 
products  from  ranching  operations;  and 
marking  of  live  animals  in  trade, 
including  the  use  of  transponders. 

24.  Exports  of  Vicufia  Cloth 

At  C0P9,  certain  populations  of  the 
vicuiia  (Vicugna  vicugna)  in  Chile  and 
Peru  were  transferred  from  Appendix  I 
to  II,  with  an  annotation  allowing  export 
only  of  cloth  products,  wool  sheared 
from  live  animals,  and  the  Peruvian 
stockpile  of  3249  kg  extant  in 
November,  1994.  Although  the  Service 
has  received  and  is  now  reviewing  a 
petition  to  reclassify  the  species  to 
threatened  status  under  the  Endangered 
Species  Act,  the  vicuiia  is  currently 
listed  as  endangered,  which  means  its 
products  cannot  be  imported  into  the 
United  States.  This  agenda  item  will 
probably  discuss  the  trade  in  the 
Peruvian  stockpile,  as  well  as  other 
issues  pertaining  to  implementation  of 
the  C0P9  downlisting  of  these  vicuna 
populations. 

25.  Frequent  Cross-Border  Movements 
of  Privately  Owned  Animals 

This  issue  pertains  to  non-commercial 
imports/exports  of  live  animals  that 
comprise  traveUing  exhibitions  or 
personal  pets.  The  United  States  is 
aware  that  the  governments  of 
Switzerland,  Germany,  and  AustraUa 
are  engaged  in  dialogue  on  this  issue,  in 
order  to  develop  a  practical  solution  to 
some  implementation  problems  that 
have  arisen.  The  discussion  will  be 
limited  to  cases  where  live  animals  are 
exported  (or  re-exported)  temporarily, 
for  non-commercial  purposes,  by  their 
owmer,  with  the  intent  of  returning  to 
the  country  from  which  they  were 
exported  (or  re-exported). 

XV.  Consideration  of  Proposals  for 
Amendment  of  Appendices  I  and  II 

Proposals  for  amendment  of 
Appendices  I  and  II  can  only  be 
submitted  by  Parties,  and  must  be 
submitted  to  the  Secretariat  by  January 
10.  1997.  A  separate,  concurrent  Federal 


Register  notice  invites  comments  and 
information  from  the  public  on  possible 
candidate  species  for  U.S.  proposals  to 
amend  OTES  Appendices  I  and  n  at 
COPIO. 

1.  Proposals  Submitted  Pursuant  to 
Resolution  on  Ranching 

The  Parties  will  consider  proposals  to 
transfer  species  from  Appendix  I  to 
Appendix  U  under  the  provisions  of 
Conf.  3.15.  5.16.  6.22  and  Conf.  8.22. 
Any  such  proposals  should  have  been 
submitted  to  Uie  Secretariat  330  days 
prior  to  the  meeting  of  the  COP. 

2.  Proposals  Resulting  from  Reviews  by 
the  Animals  and  Plants  Committees 

Resolution  Conf.  3.20  established  a 
process  (known  as  the  10-year  review) 
for  the  periodic  review  of  species 
included  in  Appendices  I  and  II.  Conf 
6.1  reassigned  this  responsibility  for  the 
periodic  review  of  species  included  in 
the  appendices  to  the  Animals 
Committee.  Proposals  for  the  transfer  of 
species  between,  or  removal  from,  the 
appendices  may  be  considered  under 
this  agenda  item. 

3.  Proposals  Concerning  Export  Quotas 
for  Specimens  of  Appendix  I  Species 

Resolution  Conf.  9.24.  the  new  listing 
criteria  resolution,  contains  provisions 
for  transferring  species  from  Appendix 
I  to  n  with  export  quotas  approved  by 
the  Parties.  Proposals,^  if  submitted 
under  the  provisions  of  these 
resolutions,  will  be  considered  at 
COPIO. 

4.  Other  Proposals 

Any  Party  may  submit  proposals  for 
the  addition  or  deletion  of  species  to/ 
from  an  appendix  or  transfer  between 
appendices.  These  proposals  will  be 
considered  by  the  Parties  at  COPlO.  The 
United  States  has  identified  those 
proposals  on  species  that  it  is 
considering  submitting  for 
consideration  of  the  Parties  in  a  separate 
Federal  Register  notice.  These 
proposals  must  be  submitted  to  the 
CITES  Secretariat  150  days  prior  to  the 
meeting  of  the  COP,  and  any  proposals 
submitted  by  other  countries  will  be 
identified  in  a  Federal  Register  notice 
after  the  submission  date.  All  such 
proposals  will  be  considered  at  the  COP 
unless  withdrawn  by  the  submitting 
Party  or  Parties. 

XVI.  Conclusion  of  the  meeting 

1.  Determination  of  the  Time  and  Venue 
of  the  Next  Regular  Meeting  of  the 
Conference  of  the  Parties 

If  more  than  one  country  offers  to  host 
the  next  meeting  of  the  Conference  of 
the  Parties  (COPll).  to  take  place 


probably  in  late  1999  or  early  2000,  a 
vote  will  be  taken.  If  a  vote  is  necessary, 
the  country  that  receives  the  most  votes 
(through  a  secret  ballot)  will  be  the  host 
of  COPll. 

2.  Closing  Remarks 

Proposed  Resolutions  and/or  Agenda 
Items  that  the  Service  Might  Submit  for 
Consideration  at  COPlO 

In  its  Federal  Register  notice 
published  on  March  1.  1996  (61  FR 
8019),  the  Service  requested  suggestions 
from  the  public  on  resolutions  and/or 
agenda  items  for  the  United  States  to 
consider  submitting  for  discussion  at 
COPIO  Suggested  resolutions  and/or 
agenda  items  were  received  from  the 
following  organizations  or  individuals: 
Animal  Welfare  Institute,  Center  for 
International  Environmental  Law, 
Defenders  of  Wildlife,  Environmental 
Investigation  .^.gency.  Georgia 
Department  of  Natural  Resources, 
Humane  Society  of  the  United  States. 
International  Wildlife  Coalition,  New 
York  Turtle  and  Tortoise  Society,  World 
Wildlife  Fund,  and  Delia  and  Mark 
Owens. 

The  Service  considered  all  of  those 
suggestions  in  compiling  the  following 
list  of  possible  resolutions  and/or 
agenda  items  that  the  Service  might 
submit  for  consideration  of  the  Parties  at 
COPlO  (comments  referred  to  below 
were  in  response  to  this  March  1,  1996 
Federal  Register  notice).  The  Service 
welcomes  comments  and  information 
regarding  these  resolutions  that  it  may 
submit,  as  well  as  on  those  resolutions 
it  is  not  currently  planning  to  submit. 

1.  Trade  in  Appendix  I  Specimens 

On  April  24,  1996,  the  CITES 
Secretariat  raised  concerns  (Notification 
913)  regarding  the  inconsistent 
treatment  of  Appendix  I  specimens. 
Article  III  of  the  treaty  contains  the 
provisions  for  issuance  of  export  and 
import  permits  for  Appendix  I 
specimens,  while  Article  VII 
(paragraphs  4  and  5)  provides 
exceptions  for  specimens  bred-in- 
captivity  for  commercial  and  non- 
commercial purposes,  respectively.  The 
CITES  Secretariat  is  drafting  a 
comprehensive  resolution  which  will 
address  both  the  issues  raised  in 
paragraphs  12  and  13  of  this  notice 
(general  bred-in-captivity 
determinations  and  breeding  of 
Appendix-I  species  in  captivity  for 
commercial  purposes)  and 
implementation  of  Article  III  for 
captive-born  specimens  that  do  not 
qualiiy  as  captive-bred  under  Conf.  2.12 
(Rev.).  The  Service  has  provided  a  draft 
resolution  to  the  Secretariat,  which 
clarifies  this  issue,  but  will  defer  a 
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decision  on  whether  to  propose  a 
separate  resolution  based  on  continuing 
dialogue  with  the  Secretariat  and  other 
Parties  and  comments  received  from  the 
public. 

2.  Personal  Effects 

Resolutions  Conf.  4.12  (Rev.)  (Control 
of  Tourist  Souvenir  Specimens)  and 
Conf.  6.8  (Implementation  of  the 
Convention  with  Regard  to  Personal  and 
Household  Effects)  make 
recommendations  to  the  Parties  on  how 
to  implement  the  exemption  in  Article 
VII  of  the  treaty  for  certain  personal 
effects.  Travellers  experience  some 
problems  because  the  United  States 
recognizes  the  personal  effects 
exemption  under  Article  VII,  paragraph 
3  of  the  treaty,  while  other  countries 
either  do  not  recognize  it  or  implement 
it  differently.  This  also  causes  problems 
for  implementation  of  CITES  at  ports  of 
entry.  The  personal  effects  exemption 
only  applies  if  the  country  of  export 
does  not  require  a  permit,  and  port 
inspectors  of  importing  countries  do  not 
have  a  quick  way  of  determining  which 
countries  require  permits  for  personal 
items.  The  Service  is  considering 
submitting  a  draft  resolution,  and  is 
considering  practical,  yet  enforceable, 
provisions  to  be  included  in  such  a 
resolution.  The  government  of  Australia 
has  been  working  on  such  a  document 
and  the  United  States  may  co-sponsor  it, 
thus  precluding  the  need  to  submit  a 
separate  resolution. 

3.  Circuses 

Resolution  Conf.  8.16  (Travelling 
Live-Animal  Exhibitions)  makes 
recommendations  to  the  Parties  on  the 
implementation  of  Article  VII, 
paragraph  7,  of  the  treaty.  There  are  a 
few  technical  issues  in  that  resolution, 
such  as  the  requirement  of  a  separate 
certificate  for  each  specimen,  that  the 
Service  would  like  to  review.  The 
Service  also  recognizes  that  circuses 
would  like  to  include  captive-bom,  late 
maturing  species  (e.g.,  Asian  elephants) 
that  do  not  yet  qualify  as  captive-bred 
under  Conf.  2.12  (Rev.)  under  these 
provisions.  The  Service  is  considering 
drafting  a  discussion  paper  or  resolution 
for  consideration  at  COPIO  on  these 
issues,  depending  on  the  outcome  of 
discussions  with  other  countries  and 
comments  received. 

4.  Standardization  of  Permits 

Resolution  Conf  9.3  recommends  that 
all  Parties  use  standard  formatting  and 
information  when  issuing  CITES 
documents.  The  Service  has  found  that 
some  CITES  Parties  are  interpreting 
some  sections  of  the  resolution 
differently  which  creates  problems  in 
implementing  the  Convention.  The 


Service  proposes  to  reorganize  the 
document  and  clarify  specific 
provisions,  such  as  redefining  the 
source  code  "F".  Clarification  is  also 
needed  on  the  standard  information 
required  to  be  on  a  Certificate  of  Origin 
for  Appendix  III  specimens.  The  Service 
is  discussing  these  recommendations 
with  the  Secretariat,  and  it  is  possible 
that  the  Secretariat  will  include  them  in 
their  recommendations  to  the  Parties, 
thus  possibly  precluding  the  need  for  a 
separate  U.S.  draft  resolution.  In 
addition,  during  the  comment  period 
one  organization  recommended  that  the 
Service  clarify  the  relationship  of 
CITES'  permitting  provisions  vdth  those 
of  other  conventions  relating  to  marine 
species,  as  regards  paragraphs  4  and  5 
of  Article  XIV.  The  Service  submitted  a 
document  and  draft  resolution  on  this 
issue  to  COP9  (Doc.9.40),  but  many 
Parties  did  not  see  the  necessity  for  a 
separate  resolution  on  the  issue.  The 
Service  is  not  considering  a  separate 
draft  resolution  at  this  time,  but  may 
incorporate  a  discussion  of  general 
certificate  requirements  into  this 
potential  revision  of  Conf.  9.3. 

5.  Trade  in  Live  Animals  and  Plants 
That  Have  a  High  Probability  of 
Becoming  Naturalized/Feral  Pests 

The  intentional  or  accidental 
introduction  of  non-indigenous  species 
into  terrestrial,  aquatic  and  marine 
environments  may  pose  significant 
threats  to  native  species  and  their 
ecosystems.  They  may  out-compete 
indigenous  species  or  may  introduce 
and  transmit  parasites  and  disease. 
Many  species  that  are  included  in 
CITES  Appendices  II  and  III  are  either 
pests  in  their  country  of  origin,  or  have 
a  high  potential  of  becoming  naturalized 
pests  in  countries  of  import.  The 
Convention  on  Biological  Diversity  has 
begun  to  examine  the  introduction  of 
exotic  species,  particularly  in  the 
marine  environment.  A  scientific 
conference  on  this  topic  was  just  held 
in  Norway,  attended  by  representatives 
of  the  Service  and  other  agencies.  The 
Service  recognizes  that  there  are  many 
cases  where  commercial  export  of  live 
specimens  may  not  be  detrimental  to  the 
populations  of  the  species  in  its  country 
of  origin,  but  if  introduced 
unintentionally  into  the  wild  in  the 
country  of  import  serious  ecological 
harm  could  ensue.  The  Service 
recognizes  that  the  consideration  of 
ecological  impacts  in  importing 
countries  is  not  a  CITES  requirement  in 
the  strict  sense.  However,  some  of  the 
lUCN  Specialist  Groups  have  recently 
focussed  on  this  critical  conservation 
issue,  and  during  the  comment  period 
five  organizations  recommended  that 


the  Service  submit  a  draft  resolution  to 
COPlO  on  this  issue.  The  Service  is 
considering  submitting  a  discussion 
paper  on  this  subject  at  COPlO. 

6.  Pre-Convention 

Article  vn,  paragraph  2  of  the 
Convention  provides  an  exemption  from 
Articles  in,  IV  and  V  for  specimens  that 
were  acquired  before  the  provisions  of 
the  Convention  applied.  The  Service  has 
become  aware,  through  discussions  with 
many  countries  and  with  the  Secretariat, 
that  confusion  exists  as  to  the 
implementation  of  Resolution  Conf.  5.11 
(Definition  of  the  Term  "Pre-Convention 
Specimen").  Currently,  in  order  to 
determine  the  date  of  reference  for  a 
pre-Convention  specimen,  a  Party  must 
factor  in  the  date  it  acceded  to  the 
Convention.  The  result  is  that  the  same 
specimen  will  be  considered  pre- 
Convention  by  one  country,  but  subject 
to  the  provisions  of  the  Convention 
under  Articles  HI,  IV,  or  V  by  another. 
This  confusion  and  potential 
inconsistencies  create  opportunities  for 
the  laundering  of  specimens.  This  has 
led  to  further  confusion  as  the  number 
of  Parties  has  increased,  and  the  number 
of  possible  accession  dates  has 
proliferated.  The  Service  is  considering 
submitting  a  draft  resolution  whereby 
the  pre-Convention  date  would  be  the 
date  the  species  was  first  included  in 
the  CITES  Appendices,  regardless  of  the 
date  of  accession  of  the  Party  concerned. 

7.  Significant  Mortality/Transport  of 
Live  Animals 

This  issue  was  also  discussed  under 
Agenda  item  14,  above.  Dr.  Susan 
Lieberman  of  the  Service's  Office  of 
Management  Authority  is  currently 
Chair  of  the  Animals  Committee 
Working  Group  on  the  Transport  of  Live 
Animals.  At  its  upcoming  meeting,  the 
Animals  Committee  will  be  discussing 
the  implementation  of  the  treaty's 
requirements  for  humane  transport  of 
live  animals,  along  with  Resolution 
Conf.  9.23  (Transport  of  Live 
Specimens).  Based  on  decisions  of  the 
Working  Group  and  recommendations 
to  the  Animals  Committee  at  the  last 
meeting  of  the  Committee,  the  Chair  of 
the  Animals  Committee  requested  the 
submission  of  a  resolution  dealing  with 
these  issues.  That  draft  resolution  will 
be  discussed  at  the  September  meeting 
of  the  Animals  Committee;  it  deals  with 
means  to  assist  the  Parties  in 
implementing  the  treaty's  requirements 
for  the  transport  of  live  animals,  by 
working  towards  a  reduction  in 
mortality  and  morbidity  during 
transport  and  preparation  for  shipment. 
The  draft  resolution  deals  with  a 
process  whereby  the  Animals 
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Committee,  in  cooperation  with  the 
Parties,  the  Secretariat,  and  experts, 
would  review  trade  and  transport  in 
species  that  are  traded  in  large  volumes 
as  live  animals,  and  make 
recommendations  to  the  Parties  for 
remedial  measures,  when  necessary. 
This  would  be  similar  to  the  process 
implemented  through  Resolution  Conf. 
8,9.  The  Service's  submission  for  COPIO 
on  this  issue  is  pending  further 
discussions  by  the  Animals  Committee. 
During  the  comment  period  five 
organizations  recommended  that  the 
Service  submit  a  draft  resolution  to 
COPlO  on  this  issue,  and  submitted 
draft  text  as  well. 

8.  Trade  With  Parties  That  Have  Not 
Identified  a  Scientific  Authority 

Articles  III  and  IV  of  the  CITES  treaty 
require  specific  advice  to  be  issued  by 
the  Scientific  Authority  before  certain 
permits  can  be  issued  by  the 
Management  Authority.  Properly  made 
findings  are  essential  to  ensuring  that 
the  trade  in  specimens  of  listed  species 
are  not  detrimental  to  the  survival  of  the 
species.  In  order  for  other  Parties  to 
have  assurance  that  these  findings  are 
being  made  and  to  consult  with  Parties 
on  specific  findings,  it  is  essential  that 
the  Scientific  Authorities  have  been 
designated  and  are  known  to  all  Parties. 
If  this  treaty  obligation  is  not  fulfilled  by 
a  Party,  there  is  no  way  to  assure  other 
Parties  that  CITES  permits  issued  by 
that  Party  are  valid.  Therefore,  the 
United  States  is  considering  submitting 
a  resolution  that  would  recommend 
against  allowing  any  wildlife  trade  with 
any  Party  that  has  not  notified  the 
Secretariat  of  the  name  and  address  of 
its  Scientific  Authority(s). 

9.  Coral  Reporting  and  Identification 

CITES  Notification  to  the  Parties 
No, 788  dated  March  10, 1994  lays  out 
the  guidelines  for  reporting  of 
information  in  the  annual  report.  The 
Service  is  considering  submitting  a 
resolution  to  expand  the  required 
description  and  quantity  for  coral  to 
include  live  coral  reported  in  units  or 
pieces.  In  addition,  the  Service  is 
experiencing  difficulties  in 
identification  to  species  of  readily 
recognizable  coral  gravel  and  live  rock. 
Both  commodities  are  protected  by 
CITES,  but  identification  to  species  is 
almost  impossible,  even  by  trained 
scientists.  The  Service  is  considering 
recommending  that  coral  gravel  and  live 
rock  be  allowed  to  be  classified  at  the 
Order  level  for  permit  issuance  due  to 
identification  and  enforcement 
problems. 


it).  Regulation  of  CITES  Shipments 
Traveling  on  a  Customs  Camet 

CITES  shipments  for  exhibition  or 
show  that  are  not  intended  for 
permanent  destination  into  a  country 
often  travel  on  a  customs  camet  to 
alleviate  customs  duties.  Customs  laws 
treat  import  and  subsequent  re-export  of 
these  types  of  shipments  differently 
from  other  CITES  shipments.  Shipments 
often  enter  a  country  on  a  customs 
camet  without  the  knowledge  of  the 
Management  Authority,  and  are 
subsequently  re-exported  without  the 
required  CITES  documentation.  These 
shipments  encounter  problems  when 
they  are  re-exported  back  to  their 
originating  coimtry  without  any  CITES 
re-export  documents.  The  Service 
would  like  to  propose  a  resolution  that 
encourages  Management  Authorities  to 
work  more  closely  with  CITES 
enforcement  officers  and  customs 
officers  to  ensure  that  shipments 
traveling  on  a  customs  camet  meet  all 
the  applicable  CITES  requirements. 

11.  Crocodile  Tagging 

Resolution  Conf.  9.22  estabUshed  a 
universal  system  for  the  identification  of 
crocodilian  skins.  The  Secretariat,  in 
consultation  with  the  Animals 
Committee,  is  responsible  for 
monitoring  the  implementation  of  this 
resolution.  The  United  States,  after 
consultation  with  the  Animals 
Committee  and  the  Secretariat,  is 
considering  submitting  a  resolution  to 
clarify  some  points  in  the  resolution, 
including  a  description  of  the  parts  tag. 
One  organization  (a  State  Natural 
Resources  Department)  recommended  a 
similar  tagging  system  for  snake  skins. 
The  Service  is  not  considering 
proposing  such  a  resolution  at  this  time, 
but  welcomes  comments  as  to  the 
feasibility  of  and  necessity  for  such  a 
requirement. 

12.  Bred  in  Captivity 

CITES  ResoluUon  Conf.  2.12  (Rev.) 
provides  criteria  for  certifying 
specimens  as  bred  in  captivity  for  the 
exemptions  provided  for  in  Article  VII, 
paragraphs  4  and  5.  Whereas  the  CITES 
Secretariat  has  been  directed  to  develop 
a  new  resolution  that  would  replace 
Conf.  2.12  (Rev.)  by  consolidating  it 
with  Conf.  8.15  and  Conf.  8.22  (also 
dealing  with  animals  bred  in  captivity), 
the  Service  is  considering  submission  of 
a  revised  resolution  that  would  retain 
the  basic  elements  of  Conf.  2.12  (Rev.) 
b^t  add  clarifying  definitions  and 
examples.  However,  the  Service  will 
defer  a  decision  on  whether  to  propose 
such  a  resolution  until  further 
discussion  of  this  topic  by  the  Animals 
Committee  at  its  Septeinber  meeting. 


13.  Breeding  Appendix-I  Species  in 
Captivity  for  Commercial  Piu-poses 

Operations  breeding  Appendix-I 
species  in  captivity  for  commercial 
purposes  must  be  registered  with  the 
CITES  Secretariat  according  to  the 
procedures  established  in  Resolution 
Conf,  8.15,  Once  an  operation  is 
registered  for  a  given  Appendix-I 
species,  specimens  of  that  species 
produced  at  that  operation  (including  • 
parts  and  derivatives  thereof)  may  be 
deemed  to  be  specimens  of  an 
Appendix-ll  species  and  are  subject  to 
the  permitting  requirements  of  Article 
IV.  While  the  CITES  Secretariat  has 
been  directed  to  prepare  a  new 
resolution  consolidating  extant 
resolutions  dealing  witii  animal 
specimens  bred  in  captivity,  including 
Appendix-I  species  bred  for  commercial 
purposes,  the  Service  is  considering 
proposing  a  revised  version  of  Conf. 
8,15  in  which  inconsistencies  in  the 
present  resolution  would  be  corrected 
and  a  few  information  requirements 
deleted.  Before  proceeding  with  such  a 
proposed  resolution,  the  Service  will 
wait  until  after  discussion  of  this  topic 
by  the  Animals  Committee  at  its 
September  meeting  to  determine  if  such 
a  resolution  may  be  needed. 

14.  Illegal  Trade  in  Whale  Meat 

In  support  of  the  prohibition  by  the 
Intemational  Whaling  Commission 
(IWC)  of  commercial  whaling  for 
various  whale  species,  all  species  of  the 
great  whales  are  listed  in  Appendix  I  of 
CITES.  Since  1980,  a  number  of  illegal 
shipments  of  whale  meat  have  been 
stopped  or  seized  by  several  government 
authorities,  A  resolution  was  adopted  by 
the  Parties  at  C0P9,  which  calls  for 
further  cooperation  between  CITES  and 
the  IWC  in  order  to  stop  illegal 
intemational  trade  in  whale  products. 
Analogous  resolutions  were  adopted  bv 
the  IWC  in  1995  and  1996.  The  United' 
States  may  submit  a  resolution  at  COPlO 
urging  continued  cooperation  between 
CITES  and  the  IWC  with  regard  to 
halting  the  illegal  trade  in  whale 
products.  During  the  comment  period 
one  organization  recommended  that  the 
Service  raise  this  issue  at  both  the  next 
meeting  of  the  Standing  Committee  and 
the  COP  It  is  on  the  agenda  of  both  the 
COP  and  the  Standing  Committee,  was 
the  focus  of  a  recent  Notification  to  the 
Parties,  and  certainly  will  receive  - 
significant  attention. 

Resolutions  That  the  Service  May  Not 
Submit  for  Consideration  at  COPlO 

There  were  a  number  of 
recommendations  submitted  to  the 
Service  as  suggested  resolutions  or 
agenda  items  for  consideration  at  COPlO 
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that  the  Service  is  either  not  considering 
submitting  at  this  time,  or  the  Service 
will  address  in  ways  other  than  through 
a  draft  resolution.  Some  of  these  are 
excellent  suggestions,  which  are 
precluded  by  higher  priorities.  The 
Service  notes  that  the  agenda  for  COPlO 
is  already  extremely  full,  and  that  many 
issues  will  be  addressed  in  either  the 
Animals  or  Plants  Committees,  or  may 
be  addressed  in  other  ways  at  COPIO. 
The  Service  welcomes  information  on 
these  issues,  including  an  assessment  of 
whether  they  should  be  given  a  higher 
priority  by  the  Service  than  other  issues. 
There  are  some  issues  that  the  Service 
may  consider  submitting  documents  on, 
depending  on  the  outcome  of 
discussions  in  the  Animals,  Plants,  and 
Standing  Committees. 

1.  Appendix  I  tourist  items  at  airports: 
The  Service  received  comments  from  six 
organizations  recommending  a 
resolution  dealing  with  the  sale  of 
Appendix  I  products  in  airports  and 
duty-free  zones.  The  suggested 
resolution  would  deal  with  this 
important  enforcement  problem, 
whereby  many  international  airports 
continue  to  sell  tourist  souvenirs  of 
Appendix  I  specimens,  in  spite  of  the 
fact  that  tRey  cannot  be  legally  exported 
or  imported  by  the  traveller.  The  Service 
agrees  that  Parties  should  be  more 
vigilant,  and  such  sales  are  a 
conservation  concern.  However,  the 
Service  believes  at  this  time  this  issue 
can  be  addressed  directly  by  the 
Secretariat  through  its  ongoing 
educational  efforts. 

2.  Bear  parts  trade:  The  Service 
received  comments  from  six 
organizations  recommending 
submission  of  a  draft  resolution 
regarding  illegal  trade  in  parts  and 
products  of  Appendix  I  bear  species. 
The  Service  agrees  that  this  is  a  very 
high  priority  issue.  At  the  request  of  the 
United  States,  this  issue  is  on  the 
agenda  of  both  the  Animals  Committee 
and  the  Standing  Committee.  The 
Service  may  submit  a  discussion  paper 
to  the  Animals  Committee,  and  based  on 
the  outcome  of  discussions  in  both 
Committees  will  assess  whether  or  not 

a  discussion  paper  should  be  submitted 
to  COPlO.  More  appropriately,  the 
Secretariat  may  be  asked  by  either 
Committee  to  prepare  a  discussion 
paper  for  COPlO. 

3.  Enforcement:  Five  organizations 
submitted  comments  recommending 
that  the  United  States  submit  a 
resolution  on  enforcement.  The  Service 
agrees  with  all  of  the  recommendations 
to  the  Parties  suggested  by  these 
organizations,  but  believes  that  they  are 
adequately  covered  by  other  resolutions, 
including  Resolution  Conf.  9.8,  as  well 


as  by  efforts  of  the  Secretariat.  One 
organization  raised  valid  concerns  about 
the  unfortunate  delay  in  selection  of  the 
Secretariat  Enforcement  Officer.  The 
Service  has  expressed  these  concerns 
through  the  Standing  Committee,  as 
well  as  in  other  fora.  One  organization 
submitted  a  draft  resolution 
recommending  coordination  between 
Customs  and  other  enforcement 
agencies,  development  of  national 
legislation,  training,  and  other  measures 
designed  to  enforce  the  Convention.  The 
Service  agrees  that  enforcement  by 
Parties  and  international  cooperation  in 
enforcement  are  the  highest  priorities 
necessary  to  increase  the  effectiveness 
of  the  Convention,  but  does  not  believe 
that  a  new  resolution  is  necessary  at  this 
time.  The  Service  welcomes  comments 
and  information  on  this  issue,  and  may 
develop  such  a  resolution  for 
submission  to  COPlO. 

4.  Criteria  for  Sustainability:  Two 
organizations  recommended  that  the 
United  States  develop  criteria  for 
assessing  the  sustainability  of 
international  commercial  trade  in  wild 
fauna  and  flora.  The  Service  considers 
this  to  be  an  excellent  idea,  but  current 
time  availability  and  personnel  and 
other  resources  available  to  the  Service 
preclude  the  implementation  of  such  a 
project.  The  Service  does  note  that  it 
recently  published  a  final  rule  which 
established  criteria  for  evaluation  of 
sustainable  use  management  plans  for 
wild  birds  subject  to  international  trade, 
which  has  direct  bearing  on  this  issue. 
The  Service  agrees  that  such  practical 
criteria  could  assist  Parties  in  making 
their  required  non-detriment  findings 
under  Article  IV,  and  would  be  very 
useful  for  the  Parties,  and  welcomes  any 
comments  or  suggestions  on  this 
concept. 

5.  Relationship  between  CITES,  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT),  and  the  World  Trade 
Organization  (WTO):  One  organization 
submitted  comments  recommending 
that  the  United  States  submit  a 
resolution  establishing  the  primacy  of 
CITES  over  the  GATT  and  WTO  rules. 
The  Service  believes  that  this  is  already 
the  case,  and  therefore  a  draft  resolution 
is  unnecessary.  The  Service  welcomes 
comments  on  this  issue  however. 

Announcement  of  Public  Meeting 

In  order  to  discuss  with  the  public 
species  proposals  and  proposed 
resolutions  and/or  agenda  items  that  it 
is  considering  submitting  for  discussion 
at  COPlO,  the  Service  announces  that  it 
will  hold  a  public  meeting  on  October 
3, 1996,  from  2:00  to  4:00  P.M.  in  room 
200  of  the  U.S.  Fish  and  Wildlife 
Service  building  in  Arlington,  Virginia, 


at  4401  N.  Fairfax  Drive.  Persons 
wishing  directions  to  the  pubUc  meeting 
or  additional  information  should 
contact  the  Office  of  Management 
Authority  in  writing  (see  ADDRESSES, 
above) or  at (703)  358-2095 

Request  for  Information  and  Coinnienis 

The  Service  invites  comments  and 
information  from  the  public  on  the 
COPlO  possible  agenda  items  discussed 
above,  and  COPlO  potential  proposed 
resolutions  and/or  agenda  items 
discussed  above.  Information  and 
comments  should  be  submitted  to  the 
Service  no  later  than  October  11, 1996 
to  be  ensured  of  consideration. 

Observers 

Article  XI,  paragraph  7  of  the 
Convention  states: 

Any  body  or  agency  technically 
qualified  in  protection,  conservation  or 
management  of  wild  fauna  and  flora,  in 
the  following  categories,  which  has 
informed  the  Secretariat  of  its  desire  to 
be  represented  at  meetings  of  the 
Conference  by  observers,  shall  be 
admitted  unless  at  least  one-third  of  the 
Parties  present  object: 

(a)  International  agencies  or  bodies, 
either  governmental  or  non- 
governmental, and  national 
governmental  agencies  and  bodies;  and 

(b)  National  non-governmental 
agencies  or  bodies  which  have  been 
approved  for  these  purposes  by  the  State 
in  which  they  are  located. 

Once  admitted,  these  observers  shall 
have  the  right  to  participate  but  not  to 
vote. 

Persons  wishing  to  be  observers 
representing  U.S.  national  non- 
governmental organizations  must 
receive  prior  approval  of  the  Service. 
International  organizations  (which  must 
have  offices  in  more  than  one  country) 
may  request  approval  directly  from  the 
Secretariat.  After  granting  of  that 
approval,  a  national  non-governmental 
organization  is  eligible  to  register  with 
the  CITES  Secretariat  and  must  register 
with  the  Secretariat  prior  to  the  COP  in 
order  to  participate  in  the  COP  as  an 
observer.  Individuals  that  are  not 
affiliated  with  an  organization  may  not 
register  as  observers.  Requests  for  such 
approval  should  include  evidence  of 
technical  qualification  in  protection, 
conservation  or  management  of  wild 
fauna  and/or  flora,  on  the  part  of  both 
the  organization  and  the  individual 
representative(s).  Organizations 
previously  approved  by  the  Service 
must  submit  a  request  but  do  not  need 
to  provide  as  detailed  information 
concerning  their  qualifications  as  those 
seeking  approval  for  the  first  time. 
Organizations  seeking  approval  for  the 
first  time  should  detail  their  experience 
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in  the  protection,  conservation,  or 

management  of  wild  fauna  and/or  flora, 
AS  well  as  their  purposes  for  wishing  to 
participate  in  the  CO?  as  an  observer. 
Such  requests  should  be  sent  to  the 
Office  of  Management  Authority  (OMA; 
see  ADDRESSES,  above)  or  submitted  to 
OMLA  electronically  via  E-maii  to: 

Mark Albert@mail.fws.gov,  Upon 

approval  by  OMA.  an  organization  will 
receive  instructions  for  registration  with 
the  CITES  Secretariat  in  Switzerland, 
including  relevant  travel  and  hotel 
information.  Any  organization 
.f^questing  approval  for  observer  status 
at  COPlO  will  be  added  to  the  Service's 
CITES  Maihng  List  if  it  is  not  already 
included,  and  will  receive  copies  of  all 
future  Federal  Register  notices  and 
other  information  pertaining  to  COPlO. 
A  list  of  organizations  approved  for 
observer  status  at  COPlO  will  be 
available  from  OMA  just  prior  to  the 
start  of  COPlO. 

Future  Actions 

COPlO  is  scheduled  for  June  9-20, 

1997.  in  Harare,  Zimbabwe.  Any 
proposals  to  amend  .Appendix  I  or  II  at 
COPlO  and  any  proposed  resolutions  for 
discussion  at  COPlO  must  be  submitted 
by  the  United  States  to  the  CITES 
Secretariat  at  least  150  days  prior  to  the 
meeting  (lanuary  10.  1997).  Therefore, 
as  part  of  the  consultation  process  with 
countries  within  which  the  proposed 
species  occur,  the  Service  plans  to  send 
anv  such  proposals  for  species  not 
endemic  to  the  United  States  to  those 
countries  for  comment  by  mid-October 

1996  and  to  the  Secretariat  by  January 
10. 1997 

The  Service  plans  to  publish  a 
Federal  Register  notice  in  February 

1997  to  announce  the  Service's 
decisions  on  species  proposals  and 
proposed  resolutions  that  are  submitted 
by  the  United  States  to  the  CITES 
Secretanat.  Through  a  series  of 
additional  notices  in  advance  of  COPlO, 
the  Service  will  inform  the  public  about 
preliminary  and  final  negotiating 
positions  on  resolutions  and 
amendments  to  the  .Appendices 
proposed  by  other  Parties  for 
consideration  at  COPlO.  The  Service 
will  also  publish  an  announcement  of  a 
public  meeting  to  be  held  in  April  1997 
to  receive  public  input  on  its  proposed 
negotiating  positions  for  COPlO. 

Author:  This  notice  was  prepared  by  Dr. 
Susan  Liebenrian.  Office  of  Management 
Authority  under  the  authority  of  the  U.S. 
Endangered  Species  Act  of  1973,  as  amended 

16  U  S  C,  1.531  et  seq.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species, 
Exports,  Imports,  Treaties. 


Dated:  August  22, 1996. 
Jay  L.  Gent, 

Acting  Director 

[PR  Doc.  96-21975  Filed  8-27-96;  8:45  am] 

BILUNQ  CODE  4)10-86-P 

Bureau  o<  Land  Management 

[WY -920-06-1330-01    WYW1 39796, 
WVW13979'    wywi39798,WYW139799, 
Wvw  139800,  WYW 139801.  WYW1 39802, 
WYW 128038] 

Cheyenne.  Wyoming;  Notice  of  Sodium 
Lease  Offerings  by  Sealed  Bid 

AGENCY:  Bureau  of  L,and  Management, 
Interior,  Wyoming. 

SUMMARY:  Notice  is  hereby  given  that 
certain  sodium  resources  in  the  lands 
hereinafter  described,  located  in 
Sweetwater  County,  Wyoming,  will  be 
offered  for  competitive  lease  by  sealed 
bid  in  accordance  with  the  provisions  of 
the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  181  et  seq.)  as  amended. 
DATES:  The  lease  sale  will  be  held  at 
2:00  p.m.,  on  Thursday,  September  26, 
1996.  Sealed  bids  must  be  submitted 
before  1:00  p.m.,  on  Thursday, 
September  26, 1996. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  first  floor  conference  room  (Room 
107)  of  the  Wyoming  State  Office,  5353 
Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003.  Sealed  bids 
must  be  submitted  to  the  Cashier, 
Wyoming  State  Office,  at  the  address 
given  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Love,  Land  Law  Examiner,  at 
307-775-6258. 

SUPPLEMENTARY  INFORMATION:  These 
offerings  are  being  made  as  a  result  of 
expressions  of  interest  filed  in  the 
Wyoming  State  Office.  The  tracts  will  be 
leased  to  the  qualified  bidder  of  the 
highest  cash  amount  provided  that  the 
high  bid  meets  the  fair  market  value 
determinations  of  the  tracts.  The 
minimimi  bid  is  $200.00  per  acre.  No 
bid  less  than  $200.00  per  acre  will  be 
considered.  The  minimum  bid  is  not 
intended  to  represent  fair  market  value. 
The  fair  market  value  will  be 
determined  by  the  Authorized  Officer 
after  the  sale. 

The  resource  to  be  offered  consists  of 
all  the  sodium  in  the  following 
described  lands  located  in  Sweetwater 
County,  Wyorhing.  Minable  reserves  are 
defined  as  beds  that  are  maximum  of 
2000  feet  deep,  are  a  minimum  of  8  feet 
thick,  and  have  a  minimum  quality 
greater  than  85  percent  trona  and  less 
than  2  percent  halite. 

Tract  A  (WYWl  39796) 

T.  17  N.,  R.  109  W.,  6th  P.M..  Wyommg 


Sec.  20:  All;  t 

Sec.  28:  All. 
Containing  1.280  acres. 

Tract  A  contains  an  estimated  37.1 
million  tons  in  Bed  14.  25.3  miUion  tons 
in  Bed  12.  8.4  miUion  tons  in  Bed  2.  and 
1.6  milhon  tons  in  Bed  1  for  a  rounded 
total  of  72.5  million  tons  of  minable 
trona  in  the  tract. 

Tract  B  (WYWl  39797) 

T.  17  N..  R.  109  W.,  6th  P.M.,  Wyoming 
Sec.  22:  All; 
Sec.  26:  All. 
Containing  1.280  acres. 

Tract  B  contains  as  estimated  25.4 
million  tons  in  Bed  17.  12,9  million  tons 
in  Bed  14,  .6  milhon  tons  in  Bed  12,  6.2 
million  tons  in  Bed  9,  and  12.9  miUion 
tons  in  Bed  2  for  a  rounded  total  of  67.0 
million  tons  of  minable  trona  m  the 
tract. 

Tract  C  (WYWl  39798) 

T.  17  .N.,  R.  109  W.,  6th  P.M.,  Wyoming 
Sec.  14:  All; 
Sec.  24:  Lots  1  thru  16. 
Containing  1.193.60  acres. 

Tract  C  contains  as  estimated  35.8 
milhon  tons  in  Bed  17,  4.3  million  tons 
in  Bed  14,  3.4  million  tons  in  Bed  12, 
7.0  million  tons  in  Bed  9.  and  5.4 
million  tons  in  Bed  2  for  a  rounded  total 
of  55.9  milhon  tons  of  minable  trona  in 
the  tract. 

Tract  D  (WYWl  39799) 

T.  17  N.,  R.  108  W..  6th  P.M.,  Wyoming 
Sec.  6:  Lots  8  thru  14,  S2NE,  SENW,  E2SW, 

SE; 
Sec  8:  All; 

Sec.  18:  Lots  5  thru  8,  E2W2,  E2: 
T.  17  N.,  R.  109  W..  6th  P.M.,  Wyoming 
Sec.  12:  Lots  1.  4  thru  6,  8  thru  10,  SW, 
SWSE. 

Containing  2,312.01  acres. 

Tract  D  contains  as  estimated  50.0 
miUion  tons  in  Bed  17, 17.1  milUon  tons 
in  Bed  14.  and  11.5  million  tons  in  Bed 
5  for  a  rounded  total  of  78.6  milhon  tons 
of  minable  trona  in  the  tract. 

Tract  E  (WYWl  39800) 

T.  17  N.,  R.  108  VV.,  6th  P.M.,  Wyommg 
Sec.  30:  Lots  5  thru  8,  E2W2,  E2. 
Containing  638.80  acres 

Tract  E  contains  an  estimated  20.8 
milhon  tons  in  Bed  17,  .9  million  tons 

in  Bed  9,  16.4  million  tons  in  Bed  5.  and 
13.8  million  tons  in  Bed  3  for  a  rounded 
total  of  51.9  million  tons  of  minable 

trona  in  the  tract. 

Tract  F  (WYW  139801) 

T.  17  N.,  R.  108  W..  6th  P.M.,  Wyoming 
Sec.  20:  All; 
Sec.  28:  All; 
Sec.  34:  All. 
Containing  1,920  acres. 

Tract  F  contains  an  estimated  45.8 
milUon  tons  in  Bed  17,  .5  milhon  tons 
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in  Bed  14.  2.9  million  tons  in  Bed  2.  and 

9,4  million  tons  in  Bed  1  for  a  rounded 
total  of  58.7  million  tons  of  mmable 
trona  in  the  tract. 

Tract  G  fWTVVl  39802) 

T.  15  N.,  R.  108  W.,  6lh  P.M.,  Wyoming 
Sec.  6:  Lots  1  thru  7,  S2NE,  SENW,  E2SW. 

SE: 
Sec.  8:  All. 
Containing  1.269.52  acres. 

Tract  G  contains  an  estimated  1.4 
million  tons  in  Bed  17,  4.9  million  tons 
in  Bed  9,  31.3  million  tons  in  Bed  4,  and 
51.7  million  tons  in  Bed  2  for  a  rounded 
total  of  89.2  million  tons  of  minable 
trona  in  the  tract. 

Tract  H  (WYW128038) 

T.  17  N.,  R.  1 10  VV..  6th  P.M.,  Wyoming 
Sec.  10:  All; 
Sec.  12:  All. 
Containing  1,280  acres. 

Tract  H  contains  an  estimated  2.6 
million  tons  in  Bed  17,  .6  million  tons 
in  Bed  14.  and  30.8  million  tons  in  Bed 
12  for  a  rounded  total  of  34.0  million 
tons  of  mmable  trona  in  the  tract.  The 
lands  included  m  Tract  H  were 
previously  offered  as  Parcel  3  at  the 
sodium  sale  held  May  1,  1996;  however, 
the  one  bid  received  for  the  parcel  did 
not  meet  fair  market  value  as 
determined  bv  the  .A.uthorized  Officer. 

The  leases  issued  as  a  result  of  this 
offering  will  provide  for  payment  of 
annual  rentals  for  each  acre,  or  fraction 
thereof,  as  follows:  25  cents  for  the  first 
calendar  year  or  fraction  thereof;  50 
cents  for  the  second,  third,  fourth  and 
fifth  calendar  years,  respectively;  and, 
one  dollar  for  the  sixth  and  each  and 
very  calendar  year  thereafter  during  the 
continuance  of  the  leases.  The  rental 
paid  for  any  year  shall  be  credited 
against  the  first  royalties  as  they  accrue 
imder  the  lease  during  the  year  for 
which  the  rental  was  paid.  The 
production  royalty  rate  shall  be  8 
percent  of  the  quantity  or  gross  value  of 
the  output  of  sodium  compounds  and 
related  products  at  the  point  of 
shipment  to  market. 

The  Bureau  of  Land  Management 
reserves  the  right  to  vdthdraw  any  or  all 
of  the  parcels  at  any  time  prior  to  the 
sale. 

Bidding  instructions  for  the  offered 
tracts  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  Copies  of  the 
statement  and  of  the  proposed  sodium 
leases  are  available  at  the  Wyoming 
State  Office.  Case  file  documents  are 
also  available  at  that  office  for  pubUc 
inspection 
Dennis  R.  Stenger, 

Acting  Deputy  State  Director,  Minemls  and 
Lands. 
[FR  Doc.  9&-21503  Filed  8-27-96;  8i45  am] 

BILLING  CODE  A3^Ch22-M 


Minerals  Management  Service 

AGENCY:  Minerals  Management  Service, 

intenor. 

ACTION:  Notice  of  availability  of  the 

proposed  final  5- Year  Outer  Continental 

Shelf  (DCS)  Oil  and  Gas  Leading 

Program  for  1997-2002. 

The  MMS  has  issued  a  Proposed  Final 
OCS  Oil  and  Gas  Program  for  1997- 
2002.  This  is  the  last  of  three  program 
proposals  required  to  be  prepared  before 
approval  of  a  new  5-year  OCS  program 
in  accordance  with  section  18  of  the 
OCS  Lands  Act.  as  amended.  In  addition 
to  the  requirements  of  section  18,  the 
President's  and  Secretary's  policy 
objectives  of  consensus-based 
decisionmaking,  science-based 
decisionmaking,  and  the  use  of  natural 
gas  as  an  environmentally  preferred  fuel 
have  been  considered  in  developing  the 
Proposed  Final  Program. 

Sixty  days  after  issuance  of  the 
Proposed  Final  Program,  the  new 
program  may  be  approved  to  succeed 
the  current  one.  whdch  covers  the  period 
July  1992  through  Jime  1997.  The  5-year 
OCS  program  provides  a  means  for  the 
Federal  Government,  affected  States  and 
localities,  industry,  and  other  interested 
parties  to  plan,  consult,  and  coordinate 
on  OCS  activities. 

A  final  Environmental  Impact 
Statement  (EIS)  prepared  in  accordance 
with  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  is  being 
issued  along  wdth  the  Proposed  Final 
Program. 

Proposed  Final  Program  and  final  EIS 
information  and  documents  can  be 
obtained  from  the  following:  Regional 
Director,  MS-5000,  Gulf  of  Mexico 
Region,  Minerals  Management  Service, 
1201  Ehnwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394. 
telephone  (504)  736-2947  or  1-800- 
200-GULF;  Regional  Director,  MS-7000, 
Pacific  Region,  Minerals  Management 
Service,  770  Paseo  Camarillo.  Camarillo, 
CaUfomia  93010,  telephone  (805)  389- 
7533;  and  Regional  Director,  MS-8000. 
Alaska  Region,  Minerals  Management 
Service,  University  Plaza  Building, 
Suite  300,  949  East  36th  Avenue, 
Anchorage,  Alaska  9^508,  telephone 
(907)  271-6070. 

Proposed  Fihal  Program  information 
and  documents  also  can  be  obtained 
from:  Chief,  Branch  of  Program 
Development  and  Planning,  MS-4430, 
Minerals  Management  Service,  Room 
2328,  381  Elden  Street,  Herndon. 
Virginia  22070-4817.  telephone  (703) 
787-1215. 

Final  EIS  information  and  dociunents 
also  can  be  obtained  from:  Chief, 
Environmental  Projects  Coordination 
Branch,  MS-4320,  Minerals 


Management  Service,  831  Elden  Street, 
Hemdon  Virginia  22070-4817, 
telephone  (703)  787-1674. 

For  information  on  the  development 
of  the  Proposed  Final  Program  for  1997- 
2002,  telephone  Carol  Hartgen  or  Tim 
Redding,  Branch  of  Program 
Development  and  Planning,  at  (703) 
787-1215. 

Dated:  August  22, 1996. 
Cynthia  Quarterman, 

Director,  Minerals  Management  Service. 
|FR  Doc.  96-21984  Filed  8-27-96;  8:45  am] 

BILUNO  CODE  4310-MR-M 


National  Par*.  Service 

Cape  Coo  Natior.ai  Seas^.cre  A^vison^ 
Commission   Estabiishmer'! 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Estabhshment. 

summary:  The  NaUonal  Park  Service 
(NPS)  is  giving  notice  of  its  intent  to 
establish  the  Cape  Cod  National 
Seashore  Advisory  Commission  in 
accordance  with  the  Federal  Advisory 
Conunittee  Act  (PL  92-463,  86  Stat.  770, 
5  U.S.C.  Appx.,  section  10). 

The  Commission  was  originally 
established  by  Section  8  of  PL  87-126, 
August  7, 1961.  It  was  reestabUshed  by 
PL  99-349,  Amendment  24,  July  2, 
1986,  and  extended  to  May  31, 1996,  by 
PL  9&-420,  September  25,  1936. 
Because  the  need  for  the  Commission  is 
expected  to  continue  indefinitely,  the 
National  Park  Service  is 
administratively  re-estabUshing  the 
Commission  in  the  same  form  as  it  has 
existed  under  its  expired  statutory 
authority.  In  this  way  the  Commission 
may  continue  its  work  without 
interruption. 

The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  the  Secretary's  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  vdth  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

Composition:  The  Commission  is  to 
consist  of  10  members  as  follows: 

(1)  Six  members  appointed  from 
recommendations  made  by  each  of  the 
boards  of  selectmen  of  the  towns  of 
Truro,  Wellfleet.  Eastham,  Orleans. 
Chatham,  and  Provincetowm. 
Commonwealth  of  Massachusetts; 

(2)  One  member  to  be  appointed  from 
recommendations  of  the  county 
commissioners  of  Barnstable  Coimty, 
Commonwealth  of  Massachusetts; 

(3)  Two  members  to  be  appointed 
irom  recommendations  of  the  Governor 
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of  the  Commonwealth  of  Massachusetts; 
and 

(4)  One  member  to  be  appointed  at  the 
discretion  of  the  Secretary. 

Copies  of  the  Commission's  charter 
will  be  filed  with  the  appropriate 
committees  of  Congress  and  with  the 
Library  of  Congress  in  accordance  with 
section  9(c)  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  appx. 

NFS  invites  any  interested  person  to 
comment  on  the  proposal  to  establish 
this  Commission. 

Records  of  Meetings:  In  accordance 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
Appx.  1988,  the  NFS  will  keep  a  record 
of  all  Commission  meetings. 

Administrative  Support:  To  the  extent 
authorized  by  law,  the  NFS  will  fund 
the  costs  of  the  Commission  and 
provide  administrative  support  and 
technical  assistance  for  the  activities  of 
the  Commission. 

Certification:  I  hereby  certify  that  the 
administrative  establishment  of  the 
Cape  Cod  National  Seashore  Advisory 
Commission  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior  by  the  Act  of 
August  25. 1916, 16  U.S.C.  1  et  seq.,  and 
other  statutes  relating  to  the 
administration  of  the  National  Park 
System. 

Dated:  )une  20,  1996. 
Bruce  Babbitt, 
Secretary  of  the  Interior 
(FR  Doc  9&-21913  Filed  8-27-96;  8:45  am] 

BILUNG  COOe  Olft-TO-P 


Bureau  of  Reclamat 


ion 


Bay-Delta  Advisory  Council  Meeting 

agency:  Bureau  of  Reclamation. 

Interior, 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  the  process 
and  schedule  to  refine  the  alternative 
components  in  Phase  II  of  the  program; 
status  reports  on  the  program 
components;  and  status  reports 
outlining  activities  and  concerns  from 
the  BDAC  Work  Groups  and  CALFED 
technical  groups.  This  meeting  is  open 
to  the  public.  Interested  persons  may 
make  oral  statements  to  Uie  BDAC  or 
may  file  written  statements  for 
consideration. 

DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  10  a.m.  to  5 
p.m.  on  Friday,  September  20, 1996. 
ADDRESSES:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Sacramento 


Convention  Center,  1400  J  Street.  Room 
308,  Sacramento,  CA 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Sharon  Gross,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/ Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  vWldlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  CALFED  Bay- 
Delta  Program  is  exploring  and 
developing  a  long-term  solution  for  a 
cooperative  planning  process  that  will 
determine  the  most  appropriate  strategy 
and  actions  necessary  to  improve  water 
quality,  restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
CALFED  Bay-Delta  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  By  the  CALFED  Bay-Delta 


Program,  Suite  1155,  1416  Ninth  Street, 

Sacramento,  CA  93814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday,  within  30  days  following  the 
meeting. 

Dated:  August  21,  1996. 
Roger  Patterson. 

Regional  Director.  Mid-Pacific  Region. 

(FR  Doc.  96-21972  Filed  8-27-96;  8:45  am) 

BILLING  COOE  4310-W-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-380] 

Certain  Agricultural  Tractors  Under  50 
Power  Take-Off  Horsepower 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  8:30  a.m.  on  August 
29,  1996,  in  Courtroom  A  (Room  100). 
U.S.  International  Trade  Commission 
Building,  500  E  St.  S.W.,  Washington. 
D.C.,  and  the  hearing  wall  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  August  20, 1996. 
Paul  J.  Luckem, 
Administrative  Law  Judge. 
[FR  Doc.  96-21956  Filed  8-27-96;  8:45  am] 

BILLING  CODE  702O-02-P 


[Investigation  No.  731-TA-751 

(Preliminary)] 

Open-End  Spun  Rayon  Singles  Yam 
From  Austria 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  antidumping 

investigation  and  scheduling  of  a 

preliminary  phase  antidumping 

investigation. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-751 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  §  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Austria  of  open-end  spun 
rayon  singles  yam,  provided  for  in 
subheading  5510.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
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in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
§  1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  October  4.  1996.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  bv  October 
11. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207),  as 
amended  in  61  FR  37818  (July  22,  1996). 
EFFECTIVE  DATE:  August  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Timberlake  (202-205-3188).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  S\V., 
Washington,  DC:  20436  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp;//ftp. usitc.gov). 

SUPPLEMENTARY  INFORMATION 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  August  20, 1996,  by  the  Ad-Hoc 
Committee  of  Open-End  Spun  Rayon 
Yam  Producers,  Gastonia,  North 
Carolina.  The  Committee  includes 
Burlington  Madison  Yam  Company, 
Greensboro,  NC;  Carolina  Mills,  Inc., 
Maiden,  NC;  National  Spinning 
Company,  Washington,  NC;  and 
Uniblend  Spinners,  Inc.,  Union,  SC. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  pubUc  service  list  containing 


the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Umited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  investigation  available 
to  authorized  applicants  representing 
interested  who  are  parties  to  the 
investigation  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  v»dth  this 
investigation  for  9:30  a.m.  on  September 
10, 1996,  at  the  U.S.  Intemational  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Tim  Timberlake  (202-205-3188) 
not  later  than  September  6  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  antidimiping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  em  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  mles,  any  person  may 
submit  to  the  Commission  on  or  before 
September  13, 1996,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Commission's  mles. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  mles,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 


Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  August  22. 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary, 
|FR  Doc.  96-21973  Filed  8-27-96;  8:45  ami 

BILLMQOOOE  TOSO-Oi-P 


JUDICIAL  CONFERENCE  OF 
UNITED  STATES 


HE 


Meeting  of  ttie  Comrriitiee  on  Ruies  of 
Practice  and  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Committee  on  Rules  of 
Practice  and  Procedure. 
ACTION:  Notice  of  Request  for  Comment 
on  the  Preliminary  Draft  of  Proposed 
Amendments  to  the  Federal  Rules  of 
Appellate,  Civil,  and  Criminal 
Procedure,  and  the  Official  Bankruptcy 
Forms. 

SUMMARY:  The  Advisory  Committees  on 

Rules  of  Appellate,  Bankruptcy,  Civil, 

and  Criminal  Procedure  have  proposed 

amendments  to  the  following  mles  and 

forms: 

Appellate  Rules  and  Forms — 5,5.1,  and 

Form  4 
Bankmptcy  Forms — 1,  3, 6, 8, 9, 10, 14, 
17, 18.  and  new  Forms  20A  and  20B 
Civil  Rules— 23 

Criminal  Rules— 5.1,  26.2,  31,  33,35. 
and  43 

Public  hearings  will  be  held  on  the 
amendments  to: 

Appellate  Rules  in  Denver,  Colorado 
on  November  15,  1996; 

Civil  Rules  in  Philadelphia. 
Pennsylvania  on  November  22, 1996, 
Dallas,  Texas  on  December  16. 1996. 
and  San  Francisco.  California  on 
January  17, 1997;  and 

Criminal  Rules  in  Oakland,  California 
on  December  13  1997. 

The  Judicial  Conference  Committee 
on  Rules  of  Practice  and  Procedure 
submits  these  mles  for  public  comment. 
All  comments  and  suggestions  with 
resjject  to  them  must  be  placed  in  the 
hands  of  the  Secretary  as  soon  as 
convenient  and,  in  any  event,  no  later 
than  Febmary  15,  1997. 

Anyone  interested  in  testifying  should 
write  to  Mr.  Peter  G.  McCabe,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedure.  Administrative  Office  of  the 
United  States  Courts,  Washington,  DC 
20544,  at  least  30  days  before  the 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
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Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington, 
D.C.  20544,  telephone  (202) 273-1820. 

Dated:  August  22,  1996. 
John  K.  Rabiei. 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc  96-21977  Filed  8-27-96;  8:45  am) 

BILUNO  CODE  221001-M 


Dated.  August  23, 1996. 
IofanK.Rabiej. 

Chief,  Rules  Committee  Support  Office. 
fPR  Dot  96-21979  Filed  8-27-96;  8:45  am] 

MJJNO  COOE  t210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States.  .Advisorv  Committee  on 
Rules  of  Bankruptcy  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  be  held  each 
day  from  8:30  a.m.  to  5:00  p.m. 

DATES:  September  26-27. 1996. 

ADDRESSES:  Park  Hyatt  San  Francisco, 

333  Battery  Street.  San  Francisco, 

California. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K-  Rabiej.  Chief.  Kuies  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544.  telephone  (202)  273-1820. 

Dated  August  23.  1996. 
John  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 
(FR  Doc  96-21978  Filed  8-27-96;  8:45  am] 

ULUNO  COO€  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  [udicial  Conference  of  the 
United  States:  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procuedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  the  first 
day  from  8:30  a.m.  to  5:00  p.m.  and  the 
second  day  from  8:30  a.m.  to  12  Noon. 
DATES:  October  7-8,  1996. 

ADDRESSES:  Salishan  Lodge,  7760 
Highway  101  North,  Gleneden  Beach, 

Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC.  20544.  telephone  (202)  273-1820. 


Meeting  of  the  Judicial  Conference 

Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Qvil  Procedure. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 
KLiieb  ul  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
from  8:30  a.m.  to  5:00  p.m. 
DATES:  October  17-18, 1996. 
ADDRESSES:  Thuigood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Colimibus  Circle,  N.E., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  OfBce,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  August  23, 1996. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  96-21980  Filed  8-27-96;  8:45  am) 
BiLUNQ  COOE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Commlttae  on  Rules  of  Practice 

AGENCY:  Judicial  Conference  of  the 
United  States,  Committee  on  Rules  of 
Practice  and  Procedure. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  hold  a 
three-day  meeting.  The  meeting  will  be 
open  to  pubhc  observation  but  not 
participation  on  will  commence  the  first 
day  at  6:30  p.m.  and  the  second  and 
third  days  at  8:30  a.m. 
DATES:  January  8-10,  1997. 

ADDRESSES:  Westward  Look  Resort.  245 
East  Ina  Road,  Tucson,  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  OfBce,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  August  23. 1996. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  9^-21981  Filed  8-27-96;  8:45  am) 
BtLUNG  COOE  2210-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
C'CERCLA") 

In  accordance  with  Departmental 
pohcy.  28  C.FR.  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Scott  A.  Musselman. 
Civil  No.  I:96cv254.  was  lodged  on 
August  19,  1996  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan.  The  decree  pertains  to  the 
Peerless  Plating  Superfund  Site  m 
Muskegon,  Michigan. 

The  Consent  Decree  requires  Mr. 
Musselman  to  pay  to  the  Hazardous 
Substances  Superfund  the  sum  of 
$157,836.  plus  interest  accuring  ft-om 
the  date  of  entry  of  the  Decree,  at  the 
rate  provided  in  Section  107(a)  of 
CERCLA,  42  U.S.C.  §  9607(a).  Such 
payment  may  be  made  in  three 
installments  over  the  next  one  and  a 
half  years. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Enviroimient  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC.  20430,  and 
should  refer  to  United  States  v.  Scott  A. 
Musselman  (W.D.  Mich.)  and  DOf  Ref. 
No.  90-11-3-65C. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  West  District  of 
Michigan.  330  Ionia  N.W..  Fifth  Floor. 
Grand  Rapids,  Michigan  49503;  the 
Region  5  office  of  U.S.  EPA.  77  West 
Jackson  Blvd.,  Chicago  Illinois  (60604- 
3590);  and  at  the  Consent  Decree 
Ubrary,  1120  G  Street.  N.W.,  4th  Floor, 
Washington,  D.C.  (20005),  202-624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  fi"om  the  Consent  Decree  Library, 
1120  G  Street,  N.W..  4th  Floor. 
Washington.  D.C.  20005.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $4.50  (25  cents  per  page 
reproduction  costs)  payable  to  "Consent 
Decree  Library." 
Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc  96-21906  Filed  8-27-96;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Advanced  Lead- Acid 
Battery  Consortium 

Notice  is  hereby  given  that,  on  August 
13.  1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Advanced 
Lead-Acid  Battery  Consortium 
("ALABC"),  a  discrete  program  of  the 
International  Lead  Zinc  Research 
Organization.  Inc.  ("ILZRO").  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  the 
addition  of  one  member  to  the  ALABC. 
The  notification  was  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  ALABC  advised  that 
Electric  Utility  Research  Consortia, 
Electric  Power  Research  Institute,  Palo 
Alto,  CA  has  made  a  written 
commitment  effective  August  5, 1996  to 
become  a  member  of  the  ALABC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  ALABC.  Membership  in 
the  ALABC  remains  open  and  the 
ALABC  intends  to  file  additional 
written  notification  disclosing  any 
future  changes  in  membership. 

On  June  15, 1992,  the  ALABC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  29. 1992,  57  FR  33522.  The 
last  notification  was  filed  with  the 
Department  on  July  17,  1996. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-21902  Filed  8-27-96;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Biotechnology  Research 
and  Development  Corporation 
("BRDC  ) 

Notice  is  hereby  given  that,  on  August 
6, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 


Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  American  Cyanamid 
Company.  Princeton,  NJ;  and  Pig 
Improvement  Company,  Inc.,  Franklin, 
KY  have  withdrawn  from  participation. 
Hewlett  Packard  Company.  Palo  Alto. 
CA,  plans  to  withdraw  effective  May  14. 
1997.  Dalgety  pic,  Cambridge, 
ENGLAND;  Bernard  Technologies.  Inc., 
Chicago.  IL;  and  Alexion 
Pharmaceuticals,  Inc.,  New  Haven  CT 
have  become  parties  to  the  membership. 
Additionally,  The  Dow  Chemical 
Company,  Midland.  MI  has  decided  not 
to  withdraw  participation  as  previously 
announced. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  BRDC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  12,  1988,  BRDC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  12,  1988,  53  FR  16919.  The 
last  notification  was  filed  June  12,  1995 
Constance  K.  Robin.son. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-21903  Filed  8-27-96;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Biotechnology  Research 
and  Development  Corporation 
(■•BRDC) 

Notice  is  hereby  given  that,  on  June 
12.  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  et  seq. 
("the  Act"),  Biotechnology  Research  and 
Development  Corporation  ("BRDC") 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  and  project  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Specifically, 
that  Amoco  Technology  Company, 
Naperville,  IL  has  withdrawn  &t)m 
participation  and  The  Dow  Chemical 
Company  plans  to  withdraw  from 
BRDC,  effective  April  1,  1996.  In 
addition  to  undertaking  original 
research,  BRDC  may  also  acquire 
interests  in  existing  invendons  which 
require  further  research  and 


development  before  they  can  be 
commercialized. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  BRDC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  12, 1988,  BRDC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  12, 1988,  53  FR  16919.  The 
last  notification  was  filed  September  17. 
1993.  A  notice  was  published  in  the 
Federal  Register  on  December  2,  1993, 
58  FR  63586. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-21904  Filed  8-27-96;  8:45  ami 
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FOREIGN  Claims  settlement 

COMMISSION 

[F.C.S.C.  Meeting  Notice  Nc   '  -^] 

Sunshine  Act  Meetings; 

Announcement  in  Regard  To 
Commission  Meetings  ana  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Mon.,  October  7, 
1996,  10:00  a.m. 

Subject  Matter:  Consideration  of 
Proposed  Decisions  on  claims  against 
Albania. 

Status:  Open. 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over 
to  the  agenda  of  the  following  meeting. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC  on  August  23. 
1996. 
Jeanette  Matthews, 

Administrative  Assistant. 

[FR  Doc.  96-22081  Filed  8-26-96;  12:44  pm) 
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[f  .CS.C.  Meeting  NoUce  No  S-961 

Sunshine  Act  Meetings; 
Announcement  in  Regard  to 
Commission  Meetings  and  Heanngs 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Fart  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows 

[kite  and  Time:  Mon.,  October  7, 
1996,  approximately  11:30  a.m. 

Subject  Matter:  Consideration  of 
Proposed  Decisions  on  claims  of 
Holocxiust  survivors  against  Germany. 

Status:  Closed. 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over 
to  the  agenda  of  the  following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NVV  .  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NVV.,  Room 
H()29.  Washington.  EX:  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC  on  August  23, 

leanette  Matthews. 

Administmtive  Assistant. 
FR  D<x  96-22082  Filed  8-26-96;  12:44  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  NO.  50-255) 

Consumers  Power  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
(Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
20  issued  to  Consumers  Power 
Company  (the  licensee)  for  operation  of 
the  Palisades  Plant  located  in  Van  Buren 
County,  Michigan. 

The  proposed  amendment  would 
revise  the  requirements  of  technical 
specification  (TS)  3.1.9.3  to  permit  a 
filled  refijeling  cavity  to  serve  as  a  back- 
up means  of  decay  heat  removal. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 


Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazs^s  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  three  standards  of  10  CFR 
50.92(c).  The  staffs  review  is  presented 
below. 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  emulate  the 
Standard  Technical  Specifications  by 
allowing  use  of  a  filled  reactor  cavity  as 
the  required  backup  capability  for  decay 
heat  removal;  only  an  operable  train  of 
shutdown  cooling  is  currently  allowed 
to  fulfill  this  function.  The  decay  heat 
removal  backup  capability  need  not 
provide  forced  flow  through  the  reactor 
core.  This  is  because  Action  2.a  of  TS 
3.1.9.3  currently  requires 
discontinuation  of  all  operations 
involving  a  reduction  in  primary 
coolant  system  (PCS)  boron 
concentration  if  loss  of  the  inservice 
system  caused  flow  to  be  reduced  below 
that  required.  The  proposed  changes  do 
not  affect  the  requirements  for  the 
inservice  train  of  shutdown  cooling. 
Since  the  proposed  changes  do  not 
afi^ect  the  requirements  for  equipment 
that  would  be  in  operation,  allowing  use 
of  an  alternate  decay  heat  removal 
backup  capability  cannot  alter  any  plant 
operating  conditions,  equipment 
settings,  or  capabilities  or  operating 
equipment.  Therefore,  operating  the 
facility  in  accordance  with  the  proposed 
changes  would  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  difi^erent  kind  of 
accident  from  any  previously  evaluated? 

As  discussed  in  the  response  to 
question  1,  above,  the  proposed  changes 
would  not  affect  the  plant  configuration 
or  the  capability  of  equipment  required 
to  be  in  operation.  The  changes  simply 
allow  substitution  of  one  means  of 


decay  heat  removal  for  another  as  a 
backup  capability.  The  equipment  used 
as  a  backup  capability  is  only  actuated 
after  occurrence  of  an  event  that 
di.sables  the  decay  heat  removal 
equipment  that  is  required  to  be  in 
operation.  Because  the  backup 
capability  for  decay  heat  removal,  either 
as  currently  required  or  as  proposed, 
would  not  be  placed  into  service  until 
after  an  event  had  occurred,  operating 
the  facility  in  accordance  with  the 
proposed  changes  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  objectives  of  TS  3.1.9.3  are  to 
ensure  that  the  PCS  is  mixed  by  forced 
flow  to  avoid  the  potential  for 
development  of  pockets  of  unborated  or 
diluted  coolant,  and  to  ensure  that 
sufficient  decay  heat  removal  capability 
is  available  to  withstand  loss  of  the 
operating  decay  heat  removal  system 
due  to  equipment  failure  or  personnel 
error.  These  objectives  are  fulfilled  by 
requiring  (1)  forced  flow  through  the 
reactor  core,  (2)  one  operable  system 
capable  of  decay  heat  removal  to  be  in 
operation,  and  (3)  another  operable 
system  capable  of  decay  heat  removal  to 
provide  a  backup  capability. 

The  proposed  changes  allow  use  of  a 
filled  refueling  cavity  as  the  required 
backup  capability  for  decay  heat 
removal;  only  an  operable  train  of 
shutdown  cooling  is  currently  allowed 
to  fulfill  this  function.  The  proposed 
changes  do  not  affect  the  requirements 
for  flow  through  the  reactor  core  or  the 
inservice  train  of  shutdown  cooling.  The 
decay  heat  removal  backup  capability 
need  not  provide  forced  flow  through 
the  reactor  core.  This  is  because  Action 
2.a  of  TS  3.1.9.3  requires 
discontinuation  of  all  operations 
involving  a  reduction  in  PCS  boron 
concentration  if  loss  of  the  inservice 
system  caused  flow  to  be  reduced  below 
that  required.  Since  the  proposed 
changes  only  allow  substitution  of  an 
alternate  method  of  meeting  the  third 
objective  for  that  currently  specified,  all 
objectives  of  the  specification  are  still 
met.  Therefore,  operating  the  facility  in 
accordance  with  the  proposed  changes 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  stafl' 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 


UMI 
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within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infirequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two' White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
.written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  27, 1996.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Etocument  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Van 


Wylen  Library,  Hope  College,  Holland, 
Michigan  49423.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ^e  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 


matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mark 
Reinhart,  Acting  Director,  Project 
Directorate  III-l:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  judd  L.  Bacon. 
Esquire  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jadcson, 
Michigan  49201,  attorney  for  the 
licensee. 
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Nontimely  filings  of  petitions  for 

leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2. 7-14(aKlHiHvj  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
aniendment  dated  January  5,  1996,  as 
supplemented  [uly  12.  1996,  which  are 
available  for  public  inspection  at  the 
Commission  s  Public  Document  Room, 
the  G«lman  Building,  2120  L  Street, 
N\V  ,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Van  Wylen  Librar\',  Hope  College, 
Holland,  .Michigan  49423. 

Dated  at  RockviUe.  Maryland,  this  22nd 
day  of  August  1996 

For  the  Nuclear  Regulatory  Commission. 
Robert  G  Schaaf, 

Pro/erf  Manager.  Project  Directorate  ID-l, 
Division  of  Reactor  Projects — lH/TV,  Office  of 
Nuclear  Beactor  Regulation. 
(PR  Doc.  96-21937  Filed  8-27-«6;  8:45  am] 
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[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System,  Unit  2;  Notice  of 
Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considenng  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF 
21  issued  to  Washington  Public  Power 
Supply  System  (WFPSS,  also  the 
hcensee)  for  operation  of  the  WFPSS 
Nuclear  Project  No.  2  located  on  the 
Han  ford  Reservation  in  Benton  County, 
Washington. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
Section  6.3,  Unit  Staff  QuaHfications,  by 
changing  the  operations  manager 
qualification  requirements  associated 
with  operations  knowledge  from 
meeting  ANSI/ANS  N18.1-1971 
(holding  a  senior  reactor  operator's 
license  at  the  time  of  appointment)  to 
(1)  Holding  a  senior  reactor  operator's 
Ucense  at  the  time  of  appointment;  (2) 
having  held  a  senior  reactor  operator's 
license:  or  (3)  having  been  certified  for 
equivalent  senior  reactor  operator 
knowledge. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
S0.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazwis  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  provides  an 
alternate  qualification  criterion  for  the 
operations  manager  in  lieu  of  a  senior  reactor 
operator's  license  at  the  time  of  appointment 
to  the  position.  The  alternate  criterion 
ensures  that  the  operations  manager  has 
certified  knowledge  equivalent  to  that  of  a 
senior  reactor  operator.  The  position  of 
operations  manager  is  not  identified  as  an 
initiator  for,  or  contributor  to,  a  previously 
analyzed  accident  or  transient.  Additionally, 
either  the  assistant  operations  manager  or  the 
operations  manager  will  maintain  a  senior 
reactor  operator's  license  such  that  the  on 
shift  personnel  routinely  report  to  someone 
not  normally  on  shift  that  has  a  license.  The 
proposed  change  involves  no  change  to  the 
plant  design  or  the  manner  in  which  the 
plant  is  operated.  As  such,  the  proposed 
change  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  amendment  provides  an 
alternate  qualification  criterion  for  the 
op)erations  manager  in  lieu  of  a  senior  reactor 
operator's  license  at  the  time  of  appointment 
to  the  f)osition.  The  alternate  criterion 
ensures  that  the  operations  manager  has 
certified  knowledge  equivalent  to  that  of  a 
senior  reactor  operator.  The  prop)osed  change 
involves  no  change  to  the  plant  design  or  the 
manner  in  which  the  plant  is  operated.  Either 
the  assistant  operations  manager  or  the 
operations  manager  will  maintain  a  senior 
reactor  operator's  license  such  that  the  on 
shift  personnel  routinely  report  to  someone 
not  normally  on  shift  that  has  a  license.  Since 
the  operations  manager  will  continue  to  have 
the  knowledge  necessary  to  perform  the 
functions  of  the  position,  and  since  sufficient 
licensed  personnel  will  be  available  in 
accordance  with  other  Technical 
Specification  and  10  CFR  50.54(mM2) 
requirements,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  plant  margins  of  safety  are  established 
through  LCOs  llimiting  conditions  for 
operation),  limiting  safety  system  settings, 
and  safety  limits  sp)ecified  in  the  Technical 
Specifications.  There  will  be  no  changes  to 
either  the  physical  design  of  the  plant,  the 
manner  in  which  the  plant  is  operated,  or  to 
any  of  these  settings  or  limits  as  a  result  of 
the  proposed  change,  hs  such,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safetv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si^ificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently, 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  pubUcation  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a,m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 
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The  filing  of  requests  for  hearings  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  27, 1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
washes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Richland  Public  Library, 
955  Northgate  Street,  Richland, 
Washington  99352.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wished  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  reference  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  act.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as^a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  {lazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 


the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  24&-5100  (in  Missouri 
1^800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Wilham 
H.  Bateman,  Director,  Project  Directorate 
IV-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubhcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  M.  H.  Philhps  Jr.,  Esq., 
Winston  &  Strawm,  1400  L  Street  NW., 
Washington,  DC  20005-3512,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  9,  1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  pubhc  document  room  located  at 
the  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colburn, 

Senior  Project  Manager,  Project  Directorate 
[V-2.  Division  of  Reactor  Projects— Ul/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-21938  Filed  8-27-96;  8:45  am) 
BILLING  CODE  7590-01-P 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  12-13, 1996,  in  Conference 
Room  T-2B3,  11545  Rockville  Pike. 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 


44352 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28,  1996  /  Notices 


the  Federal  Register  on  Monday, 
November  27.  1995  {60  FR  58393). 

Thursday  September  12,  1996 

,-•1  JO  A  .Vf.-d.45  A.M.:  Opening 
tif!nnrk.s  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
Dunng  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  .-KM -10:45  A.M.:  Adequacy  of 
the  Codes  to  Analyze  Steam  Generator 
Tube  Temperature  Distributions  During 
Severe  Accidents  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  adequacy  of  the  NRC 
codes  to  analyze  steam  generator  tube 
temperature  distributions  during  severe- 
accident  conditions. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

noo  A.'^-ll  15  A.  M. :  Reconciliation 
of  .^CRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
.-\CRS  reports  The  EDO  responses  are 
expected  to  be  provided  in  writing  to 
the  .\CRS  prior  to  the  meeting. 

U  15  AM-1 1  45  A.M.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  ACRS. 

.■\  portion  of  this  session  may  be 
closed  to  chscuss  organizational  and 
personnel  matters  that  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  this  Advisory  Conunittee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

1 1 :45  A.M.~12:15  P.M.:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Conunittee 
during  future  meetings. 

1:15  P.M.-2:45  P.M.:  Indian  Point  Unit 
3  (Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Indian  Point 
Unit  3  licensee  (New  York  Power 
Authority)  regarding  the  resolution  of 
issues  that  led  to  the  shutdown  of 
Indian  Point  Unit  3,  and  the  status  of 
resolution  of  new  issues  since  the  restart 
of  the  plant  in  June  1995. 


Representatives  of  the  NRC  staff  will 
participate. 

3:00  P.M.-5:00  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

5:15  P.M.-7:00  P.M.:  Strategic 
Planning  (Open) —  The  Committee  will 
continue  its  discussion  of  items  that  are 
of  significant  importance  to  NRC, 
including  rebaselining  of  the  Committee 
activities  for  FY  97. 

Friday,  September  13,  1996 

8:30  A.M.-e:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  A.M.-10:30  A.M.:  Meeting  with 
the  Director  of  the  NRC  Office  of 
Nuclear  Regulatory  Research  (RES) 
(Open) — ^The  Committee  will  hear  a 
presentation  by  and  hold  discussions 
with  Mr.  David  Morrison,  RES  Director, 
on  items  of  mutual  interest  including: 

•  Overview  of  the  NRC  research 
program  and  budget. 

•  Research  priorities. 

•  NRC  Thermal  Hydraulic  Code 
Activities. 

•  International  cooperative  research 
program. 

•  RES  plans  and  priorities  for 
providing  information  necessary  for  the 
development  of  risk-informed  and 
performance-based  regulations  by 
expanding  the  scope  of  NUREG-1150 
work  to  include  Level  3  PRA  for 
shutdowm  modes  of  operation,  fire,  and 
other  external  events;  rationale  for  these 
plans  and  priorities;  ongoing  and 
planned  research  to  do  such  PRAs  for 
other  modes  of  operation. 

10:45  A.M.-12:00  NOON:  Loss  of 
Feedwater  Event  at  Arkansas  Nuclear 
One  Unit  1  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  findings  and 
conclusions  of  the  Augmented 
Inspection  Team,  which  investigated  the 
May  19, 1996  loss  of  feedwater  event  at 
Arkansas  Nuclear  One  Unit  1 . 

Representatives  of  the  licensee  will 
participate,  as  appropriate. 

1:15  P.M.-3:00  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  27,  1995  (60  FR  49925).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 


members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief.  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meetmg  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.L.  92^63,  I  have  determined  that  it 
is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisorv'  Committee  per  5  U.S.C. 
552b(c)(2).  and  to  discuss  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy.  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7;30  A.M.  and  4:15  P.M.  EDT. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
nmiiber  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  August  22, 1996. 
John  C.  Hoyle 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc  96-21939  Filed  8-27-96;  8:45  am] 

BILUNG  CODE  7S9O-01-P 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  September  18-19,  1996, 
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Room  T-2B3 .11545  Rockville  Pike, 
Rockvilie,  MaiA'land. 

A  portion  of  this  meeting  may  be 
closed  to  discuss  the  proposed  NRC 
thermal  hydraulic  research  program 
budget.  Discussion  of  the  impact  of 
possible  budget  reduction  on  continuing 
and  proposed  research  contracts,  if  held 
in  public  session,  might  result  in 
premature  disclosure  of  information 
which  would  in  tiun  frustrate  the 
Commission's  ability  to  effectively 
implement  the  affected  programs. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  September  18,  1996 — 8:30 

a.m.  until  the  conclusion  of  business 
Thursday,  September  19,  1996 — 8:30 

a.m.  until  die  conclusion  of  business 

The  Subcommittee  will:  (1)  Begin  its 
review  of  the  NRC-RES  Program  to 
revise/replace  the  current  suite  of  NRC- 
RES  thermal  hydraulic  codes  and  (2) 
discuss  the  status  of  the  RES  thermal 
hydraulic  research  program  and 
associated  budget.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubUc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  [telephone  301/415- 


8065)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  August  Zl,  1996. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
IFR  Doc.  96-21940  Filed  8-27-96;  8:45  am] 
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Biweekly  Notice 

.\ppiu  ations  and  \mpndments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff]  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  Ucense 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  3, 
1996,  through  August  16,  1996.  The  last 
biweekly  notice  was  pubUshed  on 
August  14,  1996  (61  FR  42274). 

Notice  Of  (Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operaluig 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  .\  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  sajfety.  The  basis  for  this 


proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  pubUcation  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
FUnt  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  September  27, 1996,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
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Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  wrill  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  {>ennitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
.Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 


petitioner  id  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inunediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Comimission  by 
a  toll-freiB  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/ or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l){i)-(v)  and  2:714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  EJC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Companv,  et 
a!..  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1 ,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  July  19, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  (TS)  Section  3/ 
4.6.2,  Containment  Spray  System,  to 
extend  the  surveillance  interval  for 
performance  of  an  air  or  smoke  flow  test 
through  containment  spray  nozzles  fi-om 
once  per  5  years  to  once  per  10  years. 
This  change  is  consistent  with  the 
guidance  in  NRC  Generic  Letter  93-05, 
"Line  Item  Technical  Specifications 
hnprovements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operations,"  and  NUREG-1366, 
"Improvements  To  Technical 
Specifications  Surveillance 
Requirements." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  extended  testing  frequency 
of  containment  spray  nozzles  will  not  affect 
any  initiators  of  any  previously  evaluated 
accidents  or  change  the  manner  of  operation 
for  any  system  or  component.  The 
containment  spray  system  serves  a  mitigating 
function  by  removing  heat  and  fission 
products  from  a  post  accident  containment 
atmosphere.  Increasing  the  surveillance  test 
interval  will  not  affect  the  system's  ability  to 
provide  this  function.  Therefore,  there  would 
be  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
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2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Since  the  proposed  change  affects  only  a 
surveillance  frequency,  it  will  not  involve 
any  physical  alterations  to  plant  equipment 
or  alter  the  manner  in  which  any  safiety- 
related  system  performs  its  function. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  does  not  affect  any 
Final  Safety  Analysis  Report  (FSAR)  Chapter 
15  accident  analyses  or  impact  the  margin  of 
safety  for  the  containment  spray  system  as 
defined  in  the  Bases  to  the  Technical 
Sp>ecifications.  Therefore,  the  prop)Osed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  review^ed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  Eugene  V. 
Imbro 

Commonwealth  Edison  Company, 
Docket  \os.  50-2.54  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  L  nits  1 
and  2.  Rock  Island  County.  Illinois 

Date  of  amendment  request:  June  10, 
1996 

Description  of  amendment  request:  To 
change  the  technical  specifications  to 
reflect  the  transition  ft-om  General 
Electric  Company  (GE)  to  Siemens 
Power  Corporation  (SPC)  as  the  fuel 
supplier  for  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 


consequences.  Limits  will  be  established 
consistent  with  NRC  approved  methods  to 
ensure  that  fuel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  The  proposed  Technical 
Specifications  amendment  reflects  previously 
approved  SPC  methodology  used  to  analyze 
normal  operations,  including  anticipated 
operational  occurrences  (AOOs),  and  to 
determine  the  potential  consequences  of 
accidents. 

Licensing  Methods  and  Models 

The  proposed  amendment  is  to  support 
operation  with  NRC  approved  fuel  and 
licensing  methods  supplied  from  Siemens 
Power  Corporation.  In  accordance  with  FSAR 
Chapter  15,  the  same  accidents  and  transients 
will  be  analyzed  with  the  new  fuel  and 
methods  as  were  analyzed  by  GE  for  GE  fuel. 
The  analysis  methods  and  models  are  NRC 
approved.  These  approved  methods  and 
models  are  used  to  determine  the  fuel 
thermal  limits  (e.g.,  LHGR.  APLHGR.  MCPR). 
The  SPC  core  monitoring  code  enables  the 
site  to  monitor  kerr  as  well  as  rod  density  to 
perform  the  reactivity  anomaly  surveillance. 
This  is  consistent  with  GE  methodology.  The 
suppcil  systems  for  minimizing  the 
consequences  of  transients  and  accidents  are 
not  affected  by  the  proposed  amendment. 
Therefore,  the  change  in  licensing  analysis 
methods  and  models  does  not  significantly 
increase  the  probability  of  an  accident  or  the 
consequences  of  an  accident  previously 
identified. 

New  Fuel  Design 

The  use  of  ATRIUM  9B  fuel  at  Quad  Cities 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated  in  the  FSAR.  The 
ATRIUM-9B  fuel  is  generically  approved  for   . 
use  as  a  reload  BWR  fuel  type  (Reference: 
ANF-89-014(P)(A)  Rev.  1  Supplement  1. 
General  Mechanical  Design  for  Advanced 
Nuclear  Fuels  9X9-IX  and  9X9-9X  BWR 
Reload  Fuel).  Limiting  postulated 
occurrences  and  normal  operation  have  been 
analyzed  using  NRC-approved  methods  for 
the  ATRIUM  9B  fuel  design  to  ensure  that 
safety  limits  are  protected  and  that 
acceptable  transient  and  accident 
performance  is  maintained. 

The  reload  fuel  has  no  adverse  impact  on 
the  performance  of  in-core  neutron  flux 
instrumentation  or  CRD  response.  The 
ATRIUM-9B  fuel  design  will  not  adversely 
affect  performance  of  neutron 
instrumentation  nor  will  it  adversely  affect 
the  movement  of  control  blades  relative  to 
the  GE  fuel.  The  exterior  dimensions  of  the 
ATRIUM-9B  fuel  have  been  evaluated  by 
ComEd;  the  SPC  fuel  provides  adequate 
clearances  relative  to  the  GElO  fuel  installed 
at  Quad  Cities.  Thus,  no  increased 
interactions  with  the  adjacent  control  blade 
and  nuclear  instrumentation  are  created. 
Additionally,  given  the  above  mentioned 
overall  envelope  similarities,  no  problems  are 
anticipated  with  other  station  equipment 
such  as  the  fuel  storage  racks,  the  new  fuel 
inspection  stand  and  the  spent  fuel  pool  fuel 
preparation  machine.  Therefore,  the 
probability  of  adverse  interactions  between 
the  Siemens  fuel  and  components  in  the  core 
and  fuel  handling  equipment  is  not 
significantly  increased. 

The  ATRIUM  9B  design  is  neutronically 
compatible  with  the  existing  fuel  types  and 


core  components  in  the  Quad  Cities  core. 
SPC  tests  have  demonstrated  that  the 
ATRILTM-9B  fuel  design  is  hydraulically 
compatible  with  the  GE9/GE'iO  fuel.  The 
bundle  pressure  drop  characteristics  of  the 
ATRIUM  9B  bundle  are  similar  to  those  of 
the  GE9/GE10  fuel  design,  hence  core 
thermal-hydraulic  stability  characteristics  are 
not  adversely  affected  by  the  ATRIUM  9B 
design.  Cycle  stability  calculations  are 
performed  by  SPC.  Therefore,  the  probability 
of  thermal  hydraulic  instability  is  not 
significantly  increased. 

An  evaluation  of  the  Emergency 
Procedures  is  being  performed  to  ensure  that 
the  use  of  the  ATRIUM-9B  hiel  at  Quad  Qties 
does  not  alter  any  assumptions  previously 
made  in  evaluating  the  radiological 
consequences  of  an  accident  at  Quad  Qties 
Station.  Therefore,  the  radiological 
consequences  of  accidents  are  not 
significantly  increased. 

Methods  approved  by  the  NRC  are  being 
used  in  the  evaluation  of  fuel  pjerformance 
during  normal  and  abnormal  operating 
conditions.  The  ComEd  and  SPC  methods  to 
be  used  for  the  cycle  specific  transient 
analyses  have  been  previously  NRC 
approved.  The  propKised  methodologies  are 
administrative  in  nature  and  do  not 
significantly  affect  any  accident  precxu^ors  or 
accident  results;  as  such,  the  proposed 
incorporation  of  the  SPC  methodologies  for 
Quad  Cities  does  not  significantly  increase 
the  probability  or  consequences  of  any 
previously  evaluated  accidents.  The 
description  of  the  fuel  is  modified  to  include 
the  water  box  design  of  the  NRC  approved 
ATRIUM-9B  fuel.  This  change  is 
administrative. 

Review  of  the  above  concludes  that  the 
probability  of  occurrence  and  the 
consequences  of  an  accident  previously 
evaluated  in  the  safety  analysis  reptort  have 

not  been  significantly  increased. 

***** 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated: 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation. 

Licensing  Methods  and  Models 

The  proposed  Technical  Specification 
amendment  reflects  previously  approved  SPC 
methodology  used  to  analyze  normal 
operations,  including  AOOs,  and  to 
determine  the  potential  consequences  of 
accidents.  In  accordance  with  FSAR  Chapter 
15,  the  same  accidents  and  transients  will  be 
analyzed  with  the  new  fuel  and  methods  as 
were  analyzed  by  GE  for  GE  fuel.  As  stated 
above,  the  proposed  changes  do  not  permit 
modes  of  operation  which  differ  from  those 
currently  permitted;  therefore,  the  pKtssibility 
of  a  new  of  different  kind  of  accident  is  not 
created.  Plant  support  equipment  is  not 
affected  by  the  proposed  changes;  therefore, 
no  new  failure  modes  are  created. 

New  Fuel  Design 

The  basic  design  concept  of  a  9x9  fuel  pin 
array  with  an  internal  water  box  has  been 
used  in  various  lead  assembly  programs  and 
in  reload  quantities  in  Euro{>e  since  1986. 
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WNP-2  has  loaded  reload  quantities  since 
1991   Approximately  650  water  box 
assemblies  have  typev.  irradiated  in  the  United 
States  through  1995,  with  a  substantially 
higher  number  being  irradiated  overseas.  The 
NRC  has  rev  lewed  and  approved  the 
.MKIL'M-9B  fuel  design  (Reference:  ANF-89- 
014(P!(.A1  Rev.  1  Supplement  1,  Generic 
Mechanical  Design  for  Advanced  Nuclear 
Fuels  9.X9-IX  and  9X9-9X  BWR  Reload  Fuel). 
The  similarities  in  fuel  design  and  operation 
between  GE  and  SPG.  and  the  previous 
Boiling  Water  Reactor  experience  with  both 
vendors'  fuel  indicate  there  would  be  no  new 
or  different  types  of  accidents  for  Quad  Cities 
than  have  been  considered  for  the  existing 
fuel  Therefore,  the  use  of  ATRIUM-9B  fuel 
at  Quad  Cities  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3]  Involve  a  significant  reduction  in  the 
margin  of  safety  for  the  following  reasons: 

The  existing  margin  to  safety  is  provided 
by  the  existing  acceptance  criteria  (e.g., 
10CFR50.46  limits).  The  proposed  Technical 
Specification  amendment  reflects  previously 
approved  SPC  methodology  used  to 
demonstrate  that  the  existing  acceptance 
criteria  are  satisfied.  The  revised 
methodology  has  been  previously  reviewed 
and  approved  by  the  USNRC  for  application 
to  reload  cores  of  GE  BWRs.  References  for 
the  Licensing  Topical  Rep>orts  which 
document  this  methodology,  and  include  the 
Safety  Evaluation  Reports  prepared  by  the 
USNRC.  are  added  to  the  Reference  section 
of  the  Technical  Specifications  as  part  of  this 
amendment. 

Licensing  Methods  and  Models 

The  proposed  amendment  does  not  involve 
changes  to  the  existing  operability  criteria. 
NRC  approved  methods  and  established 
limits  (implemented  in  the  COLR)  ensure 
acceptable  margin  is  maintained.  The  ComEd 
and  SPC  reload  methodologies  for  the 
.^TRIL'M-9B  reload  design  are  consistent 
with  the  Technical  Specification  Bases.  The 
Limiting  Conditions  for  Op)eration  are  taken 
into  consideration  while  performing  the 
cycle  specific  and  generic  reload  safety 
analyses.  NRC  approved  methods  are  listed 
in  Section  6  of  the  Technical  Specifications. 

Analyses  performed  with  NRC-approved 
methodology  have  demonstrated  that  fiiel 
design  and  licensing  criteria  will  be  met 
during  normal  and  abnormal  operating 
conditions.  The  same  margins  of  safety  are 
utilized  by  SPC  as  GE  (e.g.,  limits  on  peak 
cladding  temp>erature.  cladding  oxidation, 
plastic  strain).  Therefore,  there  is  not  a 
significant  reduction  in  the  margin  of  safety. 

New  Fuel  Design 

The  exterior  dimensions  of  the  ATRIUM- 
9B  fuel  assembly  result  in  equivalent 
clearances  relative  to  the  GElOB.  Thus,  no 
increased  interactions  with  the  adjacent 
control  blade  and  nuclear  instrumentation 
are  created.  The  change  does  not  adversely 
impact  equipment  imjjortant  to  safety; 
therefore, the  margin  of  safety  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  IHinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Duke  Power  Company,  Docket  Nos.  50- 
269,  270  and  50-287,  Oconee  Nuclear 
Station,  Units  1,  2  and  3,  Oconee 
County,  South  Carolina 

Date  of  amendment  request:  August 
12, 1996 

Description  of  amendment  request: 
The  proposed  change  would  implement 
the  performance-based  containment  leak 
rate  testing  provisions  of  Option  B  to  10 
CFR  Part  50  Appendix  J  for  the  Type  A 
(containment)  testing  program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  analysis  is  presented, 
pursuant  to  10  CFR  50.91,  to  demonstrate 
that  the  proposed  change  will  not  create  a 
Significant  Hazard  Consideration. 

1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Containment  leak  rate  testing  is  not  an 
initiator  of  any  accident;  the  proposed 
change  does  not  affect  reactor  operations  or 
accident  analysis,  and  has  no  significant 
radiological  consequences.  Therefore,  this 
proposed  change  will  not  involve  an  increase 
in  the  probability  oi  consequences  of  any 
previously-evaluated  accident. 

2.  The  prop>osed  change  will  not  create  the 
possibility  of  any  new  accident  not 
previously  evaluated. 

The  proposed  change  does  not  affect 
normal  plant  operations  or  configuration,  or 
change  any  design  basis.  The  proposed 
changes  will  not  affect  the  response  of  [the] 
containment  during  a  design  basis  accident. 

3.  There  is  no  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  are  based  on  NRC- 
accepted  provisions,  and  maintain  necessary 
levels  of  reliability  of  containment  integrity. 
The  performance-based  approach  to  leakage 
rate  testing  recognizes  that  historically  good 
results  of  containment  testing  provide 
appropriate  assurance  of  future  containment 
integrity;  this  supports  the  conclusion  that 
the  impact  on  the  health  and  safety  of  the 
public  as  a  result  of  extended  test  intervals 
is  negligible. 

Based  on  the  above,  no  significant  hazards 
consideration  is  created  by  the  proposed 
change. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  beised  on  thisreview,  it 
appears  that  the  three  standards  of  10 


CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location;  Oconee  County  Library.  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarr\'.  III.  Winston  and  Strav^Ti,  1200 
17th  Street.  NW.,  Washington.  DC  20036 

SRC  Project  Director:  Herbert  N. 
Berkow 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  May  31, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
surveillance  test  interval  for  the  reactor 
protection  system  reactor  trip  breakers, 
reactor  trip  modules,  and  electronic  trip 
relays  fi-om  1  month  to  6  months.  In 
addition  to  requesting  a  change  to  the 
Arkansas  Nuclear  One,  Unit  1  Technical 
Specifications,  the  request  also  proposes 
the  same  changes  to  NUREG-1430, 
Standard  Technical  Specifications  - 
Babcock  and  Wilcox  Plants. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  accident  mitigation  features  of  the 
plant  are  not  affected  by  the  proposed  test 
intei^al  extension.  The  results  of  the  B&W 
Owners  Group  Topical  Report  BAW-10167, 
Supplement  3,  "Justification  for  increasing 
The  Reactor  Trip  System  On-Line  Test 
Intervals.  "  show  that  the  test  interval 
extension  of  the  reactor  protection  system 
trip  devices  is  not  a  significant  contributor  to 
trip  system  unavailability  or  the  risk  of  core 
damage. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2.  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  reactor  trip  device  surveillance  test 
interval  is  not,  in  and  of  itself,  considered  to 
be  an  accident  initiator.  Failure  of  a  trip 
device  to  function  is  an  analyzed  condition 
and  does  not  constitute  a  new  or  different 
kind  of  accident. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3.  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  results  of  the  B&VV  Owners  Group 
Topical  Report  BAW-10167,  Supplement  3. 
"Justification  for  Increasing  The  Reactor  Trip 
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System  On-Line  Test  Intervals."  show  that 
the  test  interval  extension  of  the  reactor 
protection  system  trip  devices  is  not  a 
significant  contributor  to  trip  system 
unavailability  or  the  risk  of  core  damage.  In 
addition,  the  uncertainty  analysis  contained 
in  BAW-10167  confirms  the  robustness  of  the 
results  by  demonstrating  that  even  with  an 
order  of  magnitude  change  in  the  failure  data, 
the  incremental  increase  due  to  an  increased 
test  interval  is  insignificant.  Entergy 
Operations  has  reviewed  BAW-10167  and 
found  it  applicable  to  ANO-1. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocafion .Tomlinson  Library,  Arkansas 
Tech  University.  Russellville.  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn. 
1400  L  Street.  N.W.,  Washington.  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  .50-368.  -Arkansas  Nuclear 
One.  Inif  Nos    1  and  2  (ANO-1&2), 
Pope  County,  .\rkansas 

Date  of  amendment  request:  May  9, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
name  of  Arkansas  Power  and  Light 
Company  (AP&L)  to  Entergy  Arkansas, 
Inc.  in  both  the  Operating  License  and 
the  Technical  Specifications.  AP&L  is 
licensed  to  own  and  possess  Arkansas 
Nuclear  One  (ANO).  The  company 
licensed  to  operate  ANO,  Entergy 
Operations,  Inc.  is  unaffected  by  this 
change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  Not  Involve  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  proposed  change  documents  changing 
the  legal  name  of  the  company.  The  proposed 
change  will  not  affect  any  other  obligations. 
The  company  will  continue  to  own  all  of  the 
same  assets,  will  continue  to  serve  the  same 
customers,  and  will  continue  to  honor  all 
existing  obligations  and  commitments. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  Not  Create  the  Possibility  of  a  New 
or  Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  administrative  changes  in  the 
operating  license  requirements  do  not 


involve  any  change  in  the  design  of  the  plant. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  change  is  administrative  in 
nature  and  does  not  reduce  the  margin  of 
safety  imp>osed  by  any  current  requirements. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  StrawTi, 
1400  L  Street,  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Dates  of  amendment  request:  July  17, 
1996 

Description  of  amendment  request: 
The  licensee  proposed  to  change  the 
Turkey  Point  Units  3  and  4  Technical 
Specifications  (TS)  to  implement  10 
CFR  50,  Appendix  J,  Option  B,  for 
containment  leakage  testing.  Changes 
include  relocating  the  details  for 
contaifunent  testing  to  the  "containment 
leakage  rate  testing  program"  and 
adding  the  requirements  of  the 
containment  leakage  rate  testing 
program  to  TS  6.8.4,  which  describes 
facility  programs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or  , 
consequences  of  an  accident  previously 
evaluated  because: 

a)  These  proposed  changes  are  all 
consistent  with  NRC  requirements  and 
guidance  for  implementation  of  10  CFR  50, 
Appendix  J,  Option  B. 

b)  Based  on  industry  and  NRC  evaluations 
performed  in  support  of  developing  Option 
B,  these  changes  potentially  result  in  a  minor 
increase  in  the  consequences  of  an  accident 
previously  evaluated  due  to  the  expanded 


testing  intervals.  However,  the  proposed 
changes  do  not  result  in  an  increase  in  the 
core  damage  frequency  since  the  containment 
system  is  used  for  mitigation  purposes  only. 

c)  These  changes  are  expected  to  result  in 
increased  attention  to  components  with  poor 
leakage  test  history  as  part  of  the 
performance-based  nature  of  Option  B.  such 
that  the  marginally  increased  consequences 
from  the  expanded  testing  intervals  may  be 
farther  reduced  or  negated. 

Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  use  of  tfee  modified  specifications  can 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  since  the  proposed  amendments 
will  not  change  the  physical  plant  or  the 
modes  of  plant  ojaeration  defined  in  the 
facility  operating  license.  No  new  failure 
mode  is  introduced  due  to  the 
implementation  of  a  performance-based 
program  for  containment  leakage  rate  testing, 
since  the  proposed  changes  do  not  involve 
the  addition  or  modification  of  equipment, 
nor  do  they  alter  the  design  or  operation  of 
affected  plant  systems,  structures,  or 
compMDnents. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  op>erating  limits  and  functional 
capabilities  of  the  affected  systems, 
structures,  and  compK3nents  are  basically 
unchanged  by  the  proposed  amendments  due 
to  the  following  reasons: 

a)  The  acceptance  criteria  for  total 
integrated  containment  leakage  of  1.0  L,  is 
consistent  with  the  current  technical 
specifications  and  is  within  the  design  basis 
accident  assumptions,  and  therefore  does  not 
reduce  the  margin  of  safety. 

b)  The  increase  in  intervals  between  leak- 
test  surveillances  will  not  significantly 
reduce  the  margin  of  safety  as  shown  by 
findings  in  NUREG  1493,  "Performance- 
Based  Containment  Leak-Test  Program", 
which  was  based  on  implementation  of  the 
performance-based  testing  of  Option  B, 

Therefore  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199 

Attorney  for  licensee:  J.  R.  Nevraian, 
Esquire,  Morgan,  Lewds  &  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Frederick  J. 
Hebdon 
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Georgia  Power  (Company,  0)^lethorpe 
Power  Corporation.  Municipal  Electric 
.Authority  of  (jeorgia,  (]ity  of  Dalton, 
Geonijia.  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant. 

1  nits  1  and  2.  Appling  County.  Georgia 

Date  of  amendment  request:  May  21, 
1996 

Description  of  amendment  request: 
The  proposed  change  to  the  condensate 
storage  tank  (GST)  level  indication 
would  ensure  that  the  water  level  is 
sufficient  to  provide  50,000  gallons  of 
water  for  core  spray  makeup  to  the 
reactor  pressure  vessel. 

Technical  Specification  fTS) 
Surveillance  Requirement  (SR)  3.5.2.2.b 
for  ECCS  -  Shutdown  states: 
"Condensate  storage  tank  (CST)  water 
level  is  [greater  than  or  equal  to]  12 
feet."  The  corresponding  Bases  state:  "... 
the  CST  contains  [greater  than  or  equal 
to)  150,000  gallons  of  water,  equivalent 
to  12  feet,  ensures  that  the  CS  System 
can  supply  at  least  50,000  gallons  of 
makeup  water  to  the  RPV." 

Subsequent  licensee  analyses 
confirmed  that  Plant  Hatch  Units  1  and 

2  CST  configurations  are  different;  that 
is,  for  both  CSTs,  a  water  level  of  12  feet 
is  not  equivalent  to  the  required 
capacity  of  150,000  gallons  of  water. 
Based  on  these  calculations,  the  correct 
level  for  the  Unit  1  CST  is  13  feet,  and 
the  correct  level  for  the  Unit  2  CST  is 
15  feet. 

The  proposed  change  would  revise 
Unit  1  and  Unit  2  SR  3.5.2.2.b  to  require 
a  CST  water  level  of  greater  than  or 
equal  to  13  feet  and  greater  than  or 
equal  to  15  feet,  respectively,  to  ensure 
at  least  50,000  gallons  of  water  are 
available  for  core  spray  (CS)  makeup  to 
the  reactor  pressure  vessel  (RPV). 

The  associated  Bases  for  each  unit 
will  be  revised  accordingly. 

Basis  for  proposed  no  signifioant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  iB  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because  this 
administrative  change  to  the  CST  water  level 
does  not  alter  the  op>eration  of  any  plant 
system  or  component.  The  proposed  change 
does  not  involve  a  physical  modification  to 
any  structure,  system,  or  component.  The 
minimum  CST  water  level  for  each  unit  is 
being  increased  to  account  for  the  height  of 
the  CS  suction  standpipe  within  each  CST 
and  the  differences  in  the  Unit  1  and 

Unit  2  CST  diameters  (gallons/ft  of  water) 
as  follows: 

a.  Unit  1  -  The  proposed  minimum  water 
level  is  calculated  as:  CS  suction  standpipe 
height  of  9  ft  -f  (50,000  gallons  divided  by 
12.704  gallons/ft)  =  12.93  ft  or  13  ft. 


b.  Unit  2  -  The  proposed  minimum  water 
level  is  calculated  as:  CS  suction  standpipe 
height  of  10  ft  +  (50,000  gallons  divided  by 
11,343  gallons/ft)  =  14.4  ft  or  15  ft. 

The  revised  minimum  levels  ensure  at  least 
50,000  gallons  of  water  are  provided  above 
the  top  of  the  standpipe  in  each  unit's  CST 
and  are  available  for  CS  makeup  to  the  RPV, 
as  stated  in  the  applicable  Bases.  The  TS 
Limiting  Conditions  for  Operation  (LCO) 
remain  unaffected  by  the  proposed  change. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Revising  Surveillance 
Requirement  acceptance  criteria  does  not 
result  in  any  physical  modification  to  the 
plant  or  operation  of  any  existing  equipment. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety,  since  this  administrative  change  only 
ensures  the  existing  TS  Bases  are  satisfied  by 
Increasing  the  minimum  CST  water  level 
requirement  to  ensure  at  least  50,000  gallons 
of  water  are  available  for  CS  injection  to  the 
RPV.  The  proposed  change  does  not  involve 
a  physical  modification  to  any  structure, 
system  or  component,  and  does  not  modify 
the  operation  of  any  existing  equipment. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the    • 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake^ 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.,  . 
Washington,  DC  20037 

NRC  Project  Director:  Herbert  N. 
Berkow 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Prefect,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  July  8, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  clarify 
that  the  component  cooling  water 
system  surge  tank  level  instrumentation 
can  be  demonstrated  operable  by 
performing  a  channel  calibration  test 
during  any  plant  mode  of  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  Surveillance  Requirement 
4.7.3.b.3  will  not  effect  any  accident 
initiators  or  precursors  and  will  not  alter  the 
design  assumptions  for  the  systems  or 
components  used  to  mitigate  the 
consequences  of  an  accident.  Calibration  is 
performed  on  level  instrumentation  of 
Component  Cooling  Water  System  trains  that 
are  out  of  ser\'ice1br  scheduled  maintenance. 
Isolation  redundancy  is  provided  by 
instrumentation  associated  with  the  trains 
that  are  in  service  during  the  calibration. 
Since  the  surveillance  will  continue  to  be 
performed  at  the  specified  interval,  this 
proposed  change  will  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated.  The  surveillance  does 
not  differ  from  those  previously  performed; 
therefore,  there  is  no  impact  on  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Clarifying  the  surveillance  interval  for 
surge  tank  level  instrumentation  does  not 
involve  installation  or  operation  of  new  or 
different  kinds  of  equipment.  There  is  no 
change  in  the  procedures  as  described  in  the 
Technical  Specifications.  The  change  only 
clarifies  the  interval  at  which  the  subject 
calibration  will  be  performed.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  specified  surveillance  will  remain  as 
stated  in  the  Technical  Specifications. 
Consequently,  there  is  no  reduction  in  the 
effectiveness  of  the  surveillance  in  ensuring 
equipment  operability.  Calibration  is 
performed  on  level  instrumentation  of 
Component  Cooling  Water  System  trains  that 
are  out  of  service  for  scheduled  maintenance. 
Isolation  redundancy  is  provided  by 
instnmientation  associated  with  the  trains 
that  are  in  service  during  the  calibration. 
Consequently,  clarifying  the  interval  at 
which  the  calibration  is  performed  will  have 
no  significant  impact  on  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton.  TX 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan.  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington,  DC  20036-5869 

NRC  Project  Director:  William  D. 
Beckner 
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Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  Citv  of  Austm,  Texas,  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August  8, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
the  transition  from  Mode  4  to  Mode  3 
uith  the  turbine-driven  auxiliary 
ftjedwater  pump  inoperable  and  allow  a 
72-hour  period  after  the  entry  into  Mode 
3  to  complete  all  necessfuy  operability 
testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  will  allow  entry  into 
Mode  3  with  an  inoperable  Turbine  Driven 
Auxiliary  Feedwater  pump.  Since  the 
operability  test  on  the  Turbine  Driven 
Auxiliary  Feedwater  pump  can  only  be 
performed  once  steam  pressure  is  greater 
than  or  equal  to  1000  psig,  this  change  will 
allow  the  plant  to  reach  the  Mode  where 
steam  pressure  greater  than  or  equal  to  1000 
psig  is  available  to  perform  the  op)erability 
testing  on  the  Turbine  Driven  Auxiliary 
Feedwater  pump.  The  allowance  of  72  hours 
to  complete  the  surveillance  testing  will 
make  the  surveillance  requirements 
consistent  with  the  allowed  outage  time 
already  established  in  the  Action  Statements. 
The  proposed  change  does  not  affect  the 
probability  of  an  accident.  The  Turbine 
Driven  Auxiliary  Feedwater  pump  is  not 
assumed  to  be  an  initiator  of  any  analyzed 
event.  The  consequences  of  an  accident 
previously  evaluated  remain  unchanged  by 
allowing  the  pump  to  be  inoperable  until 
suitable  conditions  exist  to  perform  the 
operability  testing.  The  operability  testing 
will  continue  to  demonstrate  that  the  Turbine 
Driven  Auxiliary  Feedwater  pump  will 
perform  as  required  prior  to  entry  into  Mode 
2.  This  change  will  not  alter  assumptions 
relative  to  the  mitigation  of  an  accident  or 
transient  event.  Therefore,  this  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

This  change  will  not  physically  alter  the 
plant  (no  new  or  different  type  of  equipment 
will  be  Installed).  The  changes  in  methods 
governing  normal  plant  operation  are 
consistent  with  ciurent  safety  analysis 
assvunptions.  The  proposed  change  will 
allow  entry  into  Mode  3  with  the  Turbine 
Driven  Auxiliary  Feedwater  pump  inoperable 
in  order  to  perform  the  pump  Operability 
Test  on  the  turbine  driven  AJFW  (Auxiliary 


Feedwater]  pump  once  steam  pressure  is 
greater  than  or  equal  to  1000  psig.  Therefore, 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  will  allow  entry  into 
Mode  3  with  the  Turbine  Driven  AFW  pump 
inoperable  in  order  to  perform  the  pump 
Operability  Test  on  the  txirbine  driven  AFW 
pump  once  steam  pressure  is  greater  than  or 
equal  to  1000  psig.  This  will  allow  time  for 
the  plant  to  obtain  suitable  test  conditions 
with  steam  pressure  greater  than  or  equal  to 
1000  psig.  The  margin  of  safety  is  not 
affected  by  this  change.  The  operability 
testing  will  continue  to  maintain  assurance 
that  the  AFW  Pumps  will  perform  as 
required  prior  to  entry  into  Mode  2.  The 
safety  analysis  assumptions  will  still  be 
maintained,  thus,  no  question  of  safety  exists. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton.  TX 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W.. 
Washington,  DC  20036-5869 

NRC  Project  Director  William  D. 
Beckner 

North  Atlantic  Energy  Service 
Corporation.  Docket  No.  50-443, 
Seabrook  Station,  I'nit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  June  4, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Seabrook  Station,  Unit  No.  1 
Technical  Specifications  to  implement 
Option  B  to  10  CFR  Part  50,  Appendix 
J  by  referring  to  Regulatory  Guide  1.163, 
"Performance- Based  Containment  Leak- 
Test  Program.  The  following  Technical 
Specifications  would  be  affected  by  the 
proposed  amendment: 

1.  Definitions:  Definition  1.7, 
Containment  Integrity  (Item  d.)  would 
be  revised  to  reflect  that  leakage  rates 
would  be  in  accordance  with  the 
Containment  Leakage  Rate  Testing 
Program. 

2.  Limiting  Conditions  for  Operation 
and  Surveillance  Requirements: 

a.  Containment  Integrity:  Surveillance 
Requirement  4.6.1.1.C  would  be  deleted 
because  the  specific  guidance  would  be 
contained  in  the  Containment  Leakage 
Rate  Testing  Program. 


b.  Contaiiunent  Leakage:  Limiting 
Condition  for  Operation  3.6.1.2.a 
through  3.6. 1. 2. c  and  Surveillance 
Requirements  4.6.1.2.a  through  4.6.1.2.h 
would  be  revised  to  replace  specific 
guidance  with  a  reference  to  the 
Containment  Leakage  Rate  Testing 
Program. 

c.  Contairunent  Leakage:  The  Action 
for  Limiting  Condition  for  Operation 
3.6.1.2  would  be  revised  to  include  the 
equivalent  Action  as  required  for 
Limiting  Condition  for  Operation  3.6.1.1 
when  the  overall  integrated  containment 
leak  rate  exceeds  1 .0  L,. 

d.  Containment  Air  Locks:  Limiting 
Conditions  for  Operation  3.6.1.3.a  and 
3.6.1.3.b  would  be  deleted  and 
Surveillance  Requirements  4.6.1.3.a  and 
4.6.1.3.b  would  be  revised  to  replace 
specific  guidance  with  a  reference  to  the 
Containment  Leakage  Rate  Testing 
Program.  The  footnote  addressing  the 
exemption  to  Appendix  J  regarding 
testing  the  air  locks  prior  to  establishing 
containment  integrity  would  be 
maintained  in  the  Containment  Leakage 
Rate  Testing  Program. 

e.  Containment  Vessel  Structural 
Integrity:  Surveillance  Requirement 
4.6.1.6  would  be  revised  to  replace 
specific  guidance  with  a  reference  to  the 
Containment  Leakage  Rate  Testing 
Program. 

f.  Containment  Ventilation  System: 
Limiting  Condition  for  Operation 
3.6.1.7,  Action  b.  would  be  revised  to 
replace  specific  guidance  with  a 
reference  to  the  Containment  Leakage 
Rate  Testing  Program.  Surveillance 
Requirement  4.6.1.7.1  would  be  revised 
to  replace  specific  guidance  with  a 
reference  to  the  Contaiiunent  Leakage 
Rate  Testing  Program. 

g.  Containment  Enclosing  Building: 
Limiting  Condition  for  Operation  3.6.5.3 
and  Surveillance  Requirement  4.6.5.3 
would  be  revised  to  include  a  reference 
to  the  requirements  in  the  Containment 
Leakage  Rate  Testing  Program. 

3.  Bases:  Sections  3/4.6.1.2, 
Containment  Leakage;  3/4.6.1.7, 
Contaiiunent  Ventilation  System;  and  3/ 
4.6.5.3,  Containment  Enclosure  Building 
Structural  Integrity,  would  be  revised  to 
reflect  the  above  changes  including  a 
reference  to  the  Containment  Leakage 
Rate  Testing  Program.  In  addition,  a 
statement  would  be  added  to  Section  3/ 
4.6.1.2  to  clarify  the  operability  of 
containment  regarding  allowable 
leakage  rates. 

4.  Administrative  Controls:  Section 
6.15  would  be  added  to  establish  a 
Containment  Leakage  Rate  Testing 
Program,  as  specified  in  Regulatory 
Guide  1.163,  dated  September  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  Ucensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
.NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
50.92(c)(1))  because  the  proposed  changes 
merely  revise  the  testing  criteria  for 
containment  penetrations.  The  revised 
criteria  will  be  based  on  the  guidance  in 
Regulatopj' Guide  1.163,  "Performance- Based 
Containment  Leak-Test  Program." 

This  guidance  allows  for  the  use  of  relaxed 
testing  frequencies  for  containment 
p>enetrations  that  have  performed 
satisfactorily  on  a  historical  basis. 

To  support  consideration  of  Option  B  to 
.^ppendix  J,  the  NRC  staff  reviewed  the 
potential  impact  of  performance-based 
testing  frequencies  for  containment 
penetrations.  The  NRC  staff  review  is 
documented  in  NUREG-1493  "Performance- 
Based  Containment  Leak-Test  Program."  One 
of  the  staffs  conclusions  was  that  reducing 
the  frequency  of  Type  A  tests  (Integrated 
Leak  Rate  Tests)  from  three  per  10  years  to 
one  per  10  years  leads  to  a  marginal  increase 
in  risk.  For  Typw  B  and  C  testing  (Local  Leak 
Rate  Tests),  the  change  in  testing  frequency 
will  not  have  significant  impact  since,  under 
existing  requirements,  leakage  contributes 
less  than  0.1  percent  of  the  overall  accident 
risk.  The  use  of  a  f)erformance-based  testing 
program  will  continue  to  provide  assurance 
that  the  accident  analysis  assumptions 
remain  bounding. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  (10  CFR 
50.92(c)(2))  because  they  do  not  affect  the 
manner  by  which  the  facility  is  operated  or 
involve  changes  to  structures,  systems,  or 
components  that  affect  the  operational 
characteristics  of  the  fecility.  The  changes 
merely  revise  the  testing  criteria  for  the 
containment  penetrations,  and  establish  a 
Containment  leakage  Rate  Testing  F*rogram 
to  ensure  that  the  performance  history  of 
each  penetration  is  satisfactory  prior  to 
changing  any  test  frequency.  Since  there  is 
no  change  to  the  facility  or  the  way  in  which 
the  facility  is  operated,  there  is  no  possibility 
of  creating  a  new  or  different  kind  of  accident 
than  previously  analyzed. 

C.  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3)).  During  the  development  of  10 
CFR  Part  50,  Appendix  J,  Option  B.  the  NRC 
staff  determined  the  reduction  in  safety 
associated  with  the  implementation  of  the 
performance-based  testing  program.  The  staff 
concluded  that  reducing  the  frequency  of 
Type  A  tests  (Integrated  Leak  Rate  Tests) 
from  three  per  10  years  to  one  per  10  years 
would  have  an  imperceptible  im{)act  upon 
risk.  For  Type  B  and  C  testing  (Local  Leak 
Rate  Tests),  the  change  in  testing  frequency 
will  not  have  significant  impact  since  this 
leakage  contributes  less  than  0.1  f>ercent  of 
the  overall  risk  based  on  the  existing 
regulations.  The  use  of  Option  B  will  have 
minimal  impact  on  the  radiological  release 
rates  since  most  penetration  leakage  is  well 
below  the  specified  Umits.  The  staff  noted 


that  the  accident  risk  is  relatively  insensitive 
to  containment  leakage  rate  because  accident 
risk  is  dominated  by  accident  sequences  that 
result  in  Eailure  of  or  bypass  of  the 
containment.  The  use  of  a  performance-based 
testing  program  will  continue  to  provide 
assurance  that  the  accident  analysis 
assumptions  remain  bounding. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter,  NH  03833 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esquire,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270, 
Hartford  CT  06141-0270 

NRC  Project  Director  Phillip  F. 
McKee 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  May  17, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  to 
relocate  the  operability  requirements  for 
shock  suppressors  (snubbers)  from  the 
TS  to  the  Updated  Safety  Analysis 
Report  (USAR)  and  incorporate  snubber 
examination  and  testing  requirements 
into  TS  3.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  will  relocate 
operability  requirements  for  shock 
suppressors  (snubbers)  from  the  Technical 
Specifications  (TS)  to  the  Updated  Safety 
AJialysis  Report  (USAR)  and/or  plant 
procedures.  On  July  16, 1993,  the  NRC  issued 
a  Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors.  The  Final  Policy  Statement 
contains  four  criteria  which  can  be  used  to 
determine  which  constraints  on  the  design 
and  operation  of  nuclear  power  plants  are 
appropriate  for  inclusion  in  TS.  The  NRC  has 
incorporated  these  criteria  into  10  CFR  50.36, 
"Technical  specifications."  Snubbers  do  not 
meet  any  of  the  four  criteria  for  inclusion  as 
a  Limiting  Condition  for  Operations  within 
the  TS,  and  therefore  it  is  proposed  that  these 
requirements  be  relocated  from  the  TS,  The 
proposed  change  would  not  reduce  or  revise 
any  of  the  current  requirements  for  snubber 
operability,  only  relocate  the  requirements. 
Any  changes  to  the  requirements  contained 
in  the  USAR  and^or  plant  procedures  can  be 
made  without  NRC  approval  only  when  the 


changes  meet  the  criteria  of  10  CFR  50.59. 
Changes  to  the  snabber  operability 
requirements  that  do  not  meet  the  criteria  of 
10  CFR  50  59  must  t>e  approved  by  the  NRC 
by  license  amendment.  Therefore,  the 
relocation  of  the  requirements  on  snubber 
operability  from  the  TS  to  the  USAR  does  not 
Increase  the  probability  or  consequences  of 
any  accident  previously  analyzed. 

The  proposed  change  also  deletes  sections 
of  the  TS  which  are  redundant  or  in  conflict 
with  the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure  Vessel 
Code.  Snubfc)ers  are  required  to  be  examined 
and  tested  in  accordance  with  ASME  .Section 
XI  by  10  CFR  50.55a.  The  proposed  change 
will  ensure  that  the  TS  implement  ASME 
Section  XI  examination  and  testing 
requirements  for  snubbers  in  accordance 
with  10  CFR  50.55a.  Where  differences 
between  the  deleted  sections  of  the  TS  and 
ASME  Section  XI  requirements  exist,  the 
Section  XI  requirements  are  similar  or  more 
conservative  than  the  TS  For  example, 
although  the  functional  test  sample  size 
differs  between  the  methodologies,  both 
ensure  that  a  very  high  percentage  of  the 
snubbers  in  the  plant  are  operable  within 
acceptance  limits.  Therefore,  the  profwsed 
revision  does  not  reduce  the  effectiveness  of 
snubber  examination  and  testing. 

The  proposed  change  would  not  reduce  the 
operability  requirements,  acceptance  criteria, 
or  examination  and  testing  of  snubbers. 
Therefore,  the  proposed  change  would  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  will  be  no  physical  alterations  to  the 
plant  configuration,  changes  to  setpoint 
values,  or  changes  to  the  implementation  of 
setpoints  or  limits  as  a  result  of  this  proposed 
change. 

The  proposed  change  deletes  duplicate  or 
conflicting  requirements  between  the  TS  and 
the  ASME  Section  XI.  In  these  areas,  the 
proposed  deletions  would  remove  the  TS 
requirements  and  testing  would  be 
conducted  in  accordance  with  ASME  Section 
XI  as  directed  by  10  CFR  50.55a.  Although 
the  requirements  of  ASME  Section  XI  differ 
from  the  TS  in  some  cases,  the  differences  do 
not  decrease  the  effectiveness  of  testing  and 
examination  as  compared  to  the  TS 
requirements.  Other  areas,  such  as  snubber 
operability  requirements  and  service  life 
monitoring,  which  are  presently  addressed 
by  TS.  but  are  not  covered  under  ASME 
Section  XI,  will  be  maintained  in  the  USAR 
so  that  these  requirements  cannot  be  deleted 
without  NRC  approval. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  reduce  the 
operability.  examination,  or  testing 
requirements  for  snubbers  Snubbers  will  still 
be  required  to  meet  the  requirements  of 
ASME  Section  XI  and  10  CFR  50.55a  except 
where  specific  written  relief  has  been  granted 
by  the  NRC,  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawrn,  1400  L 
Street,  N.W.,  Washington.  DC  20005- 
3502 

NRC  Project  Director:  William  H. 
Bateman 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  May  20, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  to 
clarify  surveillance  test  requirements  of 
TS  3.1,  Tables  3-1,  3-2.  3-3,  3-3A,  and 
3-5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  to  the  Table  of  Contents  are 
administrative  in  nature  to  reflect  the 
removal  of  incore  instrumentation 
(Specification  2.10.3)  from  the  TS  by 
Amendment  167  and  for  consistency. 
Amendment  169  inadvertently  reinserted 
incore  instrumentation  back  into  the  Table  of 
Contents. 

The  change  to  Specification  2.1.7(l)b  is 
necessary  because  the  requirement  to  test  the 
signal  to  alarm  meter  relay  located  in 
Specification  3.1,  Table  3-3.  Item  6  is  being 
deleted.  The  test,  which  verifies  the  high  and 
low  pressurizer  level  alarm  settings  and  the 
pressurizer  heater  cutout  function  is 
unnecessary.  Operating  experience  has 
shown  that  a  shiftly  pressurizer  level 
verification  as  proposed  for  Sp>ecification  3.1, 
Table  3-3,  Item  6.a  is  sufficient  to  detect  any 
level  deviation  and  verify  that  operation  is 
within  safety  analyses  assumptions.  The 
level  alarms  serve  as  early  warning  devices 
but  do  not  provide  an  accident  mitigation 
function.  Replacing  the  monthly  test  with  a 
channel  check  is  in  accordance  with  NUREG- 
1432,  Combustion  Engineering  (CE), 
Standard  Technical  Specifications  (STS), 
Surveillance  Requirement  (SR)  3.3.11.1  (post 
accident  monitoring  instrumentation).  The 
monthly  channel  check  supplements  the 
shiftly  level  verification. 

The  Basis  of  Specification  3.1  is  revised  to 
clarify  expectations  regarding  a  channel 


check  of  channels  that  are  normally  off  scale 
when  the  surveillance  is  required.  In  this 
situation,  the  channel  check  only  verifies  that 
they  are  off  scale" in  the  same  direction.  Off 
scale  low  current  loop  channels  are  verified 
to  be  reading  at  the  bottom  of  the  range  and 
not  failed  downscale.  These  statements  are 
taken  from  the  Bases  of  CE  STS  SR  3.3.4.1 
Engineered  Safety  Features  Actuation  System 
(ESFAS)  Instrumentation  (Analog). 

In  addition,  the  Basis  of  Specification  3.1 
is  revised  to  clarify  that  power  operated  relief 
valve  (PORV)  actuation  is  not  required 
during  the  channel  functional  test  of  the 
PORV  low  temperature  setpoint  (Table  3-3, 
Item  18. a).  PORV  actuation  is  not  required 
because  it  could  depressurize  the  reactor 
coolant  system.  This  clarification  is  modeled 
after  a  similar  statement  from  the  Bases  of  SR 
3.4.12.6  (Low  Temperature  Overpressure 
Protection  (LTOP)  System)  of  the  CE  STS. 

Changing  Specification  3.1,  Tables  3-1,  3- 
2,  3-3,  and  3-3A  by  using  defined  terms  to 
enable  the  Surveillance  Method  to  match  the 
'Surveillance  Function  is  an  administrative 
change  designed  to  simplify  the  tables. 
Removal  of  the  extraneous  text  does  not  alter 
the  surveillance  because  the  defined  terms 
are  equivalent  in  meaning  to  the  deleted  text. 

The  reordering  of  several  items  in  the 
tables  into  a  Check-Test-Calibrate  sequence 
adds  consistency  to  the  tables.  Text  revisions 
in  the  Channel  Description  or  Surveillance 
Function  columns  of  Tables  3-1  and  3-2  add 
clarity  and/or  consistency.  Footnote  No.  1  in 
Table  3-1  concerning  the  bistable  trip  tester 
was  deleted  because  it  is  unnecessary. 

The  Surveillance  Function  of  Table  3-1, 
Item  l.c  (Power  Range  Safety  Channels)  is 
being  changed  to  "Test"  from  "Calibrate  and 
Test."  It  is  not  necessary  for  Item  l.c  to 
require  both  because  Item  l.b  already 
requires  the  power  range  safety  channel 
adjustment  (calibration)  to  be  performed 
daily.  As  stated  in  the  Basis  of  Specification 
3.1,  "The  minimum  calibration  fr«quencies 
of  once-per-day  for  the  power  range  safety 
channels,  ...are  considered  adequate."  To      « 
further  clarify  the  issue,  the  Basis  of 
Specification  3.1  is  being  revised  to  note  that 
the  daily  calibration  is  a  heat  balance 
adjustment  only. 

Changing  Table  3-1,  Item  4  (Thermal 
Margin/Low  Pressure  (TM/LP))  to  use  the 
defined  term  CHANNEL  CALIBRATION  will 
allow  OPPD  to  relax  the  current  TM/LP 
calibration  requirements  with  a  negligible 
impact  on  safety.  Calibration  of  the 
temjjerature  input  and  pressure  input  will 
still  require  calibration  to  known  standards 
(i.e.,  resistance  and  pressure),  but  will  allow 
the  calibrations  to  be  done  separately  instead 
of  coincidently.  The  channel  functional  test 
that  follows  the  channel  calibration  verifies 
proper  function  of  the  TM/LP  circuitry. 

Removing  the  word  "Instruments"  from 
the  Channel  Description  of  Table  3-2,  Item  14 
makes  the  Channel  Description  consistent 
with  the  Surveillance  Method.  Table  3-2, 
Item  14  is  not  intended  to  verify  safety 
injection  tank  (SIT)  instrumentation 
operability  but  rather  that  the  parameters 
level  and  pressure  are  within  limits.  Generic 
Letter  (GL)  93-05,  Item  7.4,  states  that  the 
operability  of  SIT  instrumentation  is  not 
directly  related  to  the  capability  of  a  SIT  to 
perform  its  safety  function.  GL  93-05 
concludes  that  the  surveillance  should  only 


confimi  that  the  parameters  defining  SIT 
operability  are  within  their  specified  limits. 

Items  22  &  24  are  being  added  to  Table  3- 
2  to  clearly  state  the  requirement  for  testing 
manual  actuation  of  the  Engineered  Safety 
Features  (ESF)  channels  for  Off-site  Power 
Low  Signal  (OPLS)  and  Auxiliary  Feedwater. 
Although  testing  manual  actuation  of  these 
channels  is  done  via  the  existing 
Specifications,  the  requirement  to  do  so  is 
not  clearly  stated.  Reordering  Table  3-2.  Item 
23  into  a  Check-Test -Calibrate  Surveillance 
Frequency  sequence  adds  clarity  and 
consistency. 

The  addition  of  Footnote  No.  7  to  Table  3- 
2  clarifies  that  the  refueling  frequency  ESF 
channel  functional  test  pertains  to  the 
backup  channels  such  as  derived  circuits  and 
equipment  that  cannot  be  tested  when  the 
plant  is  at  power.  Operating  certain  relays 
during  power  operation  could  cause  plant 
transients  or  equipment  damage. 

The  revisions  to  Table  3-3,  Item  6,  clarify 
that  pressurizer  level  is  the  parameter  to  be 
verified  and  not  the  pressurizer  level 
instruments.  The  revision  to  Item  6.a  is 
consistent  with  CE  STS  SR  3.4.9.1 
(pressurizer  wafer  level).  Reordering  Item  6 
into  a  Check-Test-Calibrate  Surveillance 
Function  sequence  makes  Item  6  consistent 
with  the  ordering  of  the  other  items  in  Table 
3-3.  The  requirement  to  test  the  signal  to 
alarm  meter  relay  currently  located  in 
Specification  3.1.  Table  3-3.  Item  6.c  is 
unnecessary.  Operating  experience  has 
shown  that  a  shiftly  pressurizer  level 
verification  as  proposed  for  Specification  3.1, 
Table  3-3,  Item  6. a  is  sufficient  to  detect  any 
level  deviation  and  verify  that  operation  is 
within  safety  analyses  assumptions.  Thus, 
the  monthly  "Test"  requirement  will  be 
replaced  with  a  "Check"  to  supplement  the 
less  formal  but  more  frequent  shiftly  level 
verification  of  Item  6. a. 

Table  3-3.  Items  21  (PORV  Operation  & 
Acoustic  Position  Indication  Channel)  and  23 
(Safety  Valve  Acoustic  Position  Indication 
Channel)  should  be  revised  to  a  channel 
functional  test  from  a  channel/circuit  check. 
An  oscillator  and  installed  impactors  are 
used  to  generate  noise  signals  and  therefore, 
this  surveillance  is  more  accurately  described 
as  a  channel  functional  test  rather  than  a 
channel  check. 

Table  3-3,  Items  21  and  22  (PORV  Block 
Valve  Operation  &  Position  Indication) 
should  have  the  requirement  to  verify 
operation  on  the  emergency  power  supply 
deleted.  Permanent  Class  lE  power  supplies 
the  PORV  and  PORV  Block  Valve.  Therefore, 
verification  of  PORV  or  PORV  Block  Valve 
operability  while  powered  from  the 
emergency  power  supply  system  provides  no 
additional  benefit.  (Operability  of  the 
emergency  power  supply  system  is  tested  in 
accordance  with  Specification  3.7.)  The 
proposed  revision  is  in  accordance  with  the 
exception  for  plants  with  a  permanent  Class 
lE  power  supply  to  these  valves  as  stated  in 
CE  STS,  SR  3.4.11.4. 

Deletion  of  the  requirement  of  TS  3.2, 
Table  3-5.  Item  15,  to  test  spent  fuel  pxxjl 
surveillance  coupons  for  a  change  in 
hardness  corrects  an  oversight  in  the 
Application  for  Amendment  dated  December 
7, 1992. 

As  stated  in  the  Safety  Evaluation  Report 
enclosed  with  Amendment  155,  "Each 
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coupon,  upon  its  removal  from  the  mounting 
jacket,  will  be  analyzed  according  to  the 
following  tests: 

visual  observation  and  photography 

neutron  attenuation 

dimensional  measurements  (length,  width, 
and  thickness) 

weight  and  specific  gravity." 

The  tests  listed  above  are  sufGcient  to 
detect  degradation  of  the  Boral —  material 
and  do  not  require  that  the  surveillance 
coupons  be  tested  for  hardness. 

Based  on  the  above  discussion,  the 
proposed  changes  clarify  and  standardize 
existing  surveillance  requirements,  remove 
redundant  requirements,  correct  minor 
oversights  from  previous  amendment 
requests  or  are  in  accordance  with  CE  STS. 
Thus,  none  of  the  requested  changes  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  revisions  will  not  result  in 
any  physical  alterations  to  the  plant 
configuration,  changes  to  setpoint  values,  or 
changes  to  the  application  of  setpoints  or 
limits.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  clarify  existing 
surveillance  requirements,  remove  redundant 
requirements,  correct  minor  oversights  from 
previous  amendment  requests  or  are  in 
accordance  with  CE  STS.  Thus,  none  of  the 
requested  changes  involves  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn.  1400  L 
Street,  N.W..  Washington.  DC  20005- 
3502 

NRC  Project  Director  William  H. 
Bateman 

Pennsylvania  Power  and  Light 
Company.  Doc  ket  No   50-388 
Susquehanna  Stt-jiii  Mfi  trie  Station, 
Lnit  Z.  Luzerne  Count),  Pennsylvania 

Date  of  amendment  request:  May  20, 
1996,  as  supplemented  by  letter  dated 
July  25,  1996 

Description  of  amendment  request: 
This  amendment  request  would  modify 
the  Technical  Specifications  for  the  unit 
by;  changing  the  Minimum  Critical 
Power  Ratio  safety  limit  values,  adding 


a  reference  to  reflect  the  use  of  the  ANF- 
B  Critical  Power  Correlation,  and 
modifying  the  associated  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  change  to  the  ANFB  correlation  and 
corresponding  MCPR  Safety  Limits  does  not 
physically  change  the  plant  systems, 
structures,  or  components.  Thus,  the 
probability  of  an  event  evaluated  in  the  SAR 
is  not  increased.  The  acceptance  criterion  for 
the  MCPR  Safety  Limit  (i.e..  99.9%  of  the  fuel 
rods  expected  to  avoid  boiling  transition)  is 
not  changed.  Only  the  methodology  used  to 
demonstrate  compliance  is  changed. 

Therefore,  the  consequences  of  anticipated 
operational  occurrences  (which  must  show 
the  Safety  Limit  is  not  violated)  are  not 
changed.  Results  of  incorporating  this  change 
will  not  significantly  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  above,  this  methodology  change 
does  not  impact  the  acceptance  criteria  for 
the  MCPR  Safety  Limits  and  does  not 
physically  change  the  plant  systems, 
structures,  or  components.  Since  no  changes 
to  the  physical  plant  are  being  made,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  tcom  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

>    A  cycle  specific  MCPR  Safety  Limit 
analysis  was  performed  by  SPC  [Siemens 
Power  Corporation).  This  analysis  used  NRC 
approved  methods  described  id  the  SPC 
report:  ANF-524(P)(A),  Revision  2  and 
Supplement  1,  Revision  2.  The  MCPR  Safety 
Limit  value  is  calculated  such  that  at  least 
99.9%  of  the  fuel  rods  are  expected  to  avoid 
boiling  transition  during  normal  o{>eration  or 
anticipated  operation  occiirrences.  Both  the 
existing  analysis  using  XN-3  and  the  new 
analysis  using  ANFB  utilize  NRC  approved 
methods  to  accomplish  this  same  objective. 
Therefore,  the  change  to  an  ANFB  based 
Safety  Limit  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 


Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

TU  Electric  Company,  Docket  Nos.  50-445 
and  50-446.  Comanche  Peak  Steam  Electric 
Station  (CPSES).  Units  1  and  2.  Somervell 
County.  Texas 

Date  of  amendment  request:  July  31. 
1996 

Brief  description  of  amendments: 
Based  on  analyses  of  the  core 
configuration  and  expected  operation 
for  CPSES  Unit  1.  Cycle  6.  the  proposed 
amendments  would  revise  core  safety 
limit  ciu-ves  and  Overtemperature  N-16 
reactor  trip  setpoints.  In  addition,  the 
TU  Electric  Small  Break  LOCA  Topical 
Report  on  the  Core  Operating  Limits 
Report  Technical  Specification  is 
incorporated.  The  topical  report  change 
is  applicable  to  both  Units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

l.a.  Revision  to  the  Unit  1  Core  Safety 
Limits 

Analyses  of  reactor  core  safety  limits  are 
required  as  pari  of  reload  calculations  for 
each  cycle.  TU  Electric  has  performed  the 
analyses  of  the  Unit  1 ,  Cycle  6  core 
configuration  to  determine  the  reactor  core 
safety  limits.  The  methodologies  and  safety 
analysis  values  result  in  new  operating 
curves  which,  in  general,  permit  plant 
operation  over  a  similar  range  of  acceptable 
conditions.  This  change  means  that  if  a 
transient  were  to  occ\ir  with  the  plant 
operating  at  the  limits  of  the  new  curve,  a 
different  temperature  and  power  level  might 
be  attained  than  if  the  plant  were  operating 
within  the  bounds  of  the  old  curves. 
However,  since  the  new  curves  were 
developed  using  NRC  approved 
methodologies  which  are  wholly  consistent 
with  and  do  not  represent  a  change  in  the 
Technical  Specification  BASES  for  safety 
limits,  all  applicable  postulated  transients 
will  continue  to  be  properly  mitigated.  As^ 
result,  there  will  be  no  significant  increase  in 
the  consequences,  as  determined  by  accident 
analyses,  of  any  accident  previously 
evaluated. 

l.b.  Revision  to  Unit  1  Overtemperature  N- 
16  Reactor  Trip  Setpoints,  Parameters  and 
Coefficients 

As  a  result  of  changes  discussed,  the 
Overtemperature  N-16  reactor  trip  setpoint 
has  been  recalculated.  These  trip  setpoints 
help  ensure  that  the  core  safety  limits  are 
maintained  and  that  all  applicable  limits  of 
the  safety  analysis  are  met. 

Based  on  the  calculations  performed,  the 
safety  analysis  value  for  Overtemperature  N- 
16  reactor  trip  setpoint  has  changed.  This 
essentially  means  if  a  transient  were  to  occur, 
the  actual  temperature  and  power  level 
achievable  prior  to  initiating  a  reactor  trip 
could  be  slightly  higher.  However,  the 
analyses  performed  show  that,  using  the  TU 
Electric  methodologies,  all  applicable  limits 
of  the  safety  analysis  are  met.  This  setpoint 
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provides  a  trip  function  which  allows  the 
mitigation  of  postulated  accidents  and  has  no 
impact  on  accident  initiation  Therefore,  the 
changes  in  safety  analysis  values  do  not 
involve  an  increase  m  the  protwbility  of  an 
accident  and.  based  on  satisf\ing  all 
applicable  safety  analysis  linaits,  there  is  no 
significant  increase  in  the  consequences  of 
anv  accident  previously  evaluated. 

In  addition,  sufficient  operating  mangin  has 
been  maintained  in  the  overtemperature 
setpoini  such  that  the  risk  of  turbine 
ranbacks  or  reactor  trips  due  to  upper 
plenum  flow  anomalies  or  other  operational 
transients  will  be  minimized,  thus  reducing 
potential  challenges  to  the  plant  safety 
systems. 

I.e.  Incorporation  of  TU  Electric  Small 
Break  LOCA  Topical  Report,  RXE-95-OO01-P. 

TU  Electric  has  submitted  the  topical 
report  "Small  Break  Loss  of  Coolant  Accident 
Analysis  Methodology,"  RXE-95-001-P  and 
plans  to  use  the  report  to  support  Unit  1 
Cycle  6.  In  order  to  accomplish  this  activity, 
it  is  necessary  to  include  the  topical  report 
in  the  list  of  NRC-approved  methodologies  in 
Technical  Specification  6.9.1.6b.  Use  of  this 
topical  rep>ort  is  contingent  up>on  NRC 
approval;  therefore,  inclusion  of  this  report 
in  Section  6  of  the  Technical  Specifications 
is  administrative  in  nature  and  does  not 
change  the  probability  or  consequences  of  an 
accident 

2.  The  proposed  changes  involve  the  use  of 
revised  safety  analysis  values  and  the 
calculation  of  new  reactor  core  safety  limits 
and  reactor  trip  setpoints.  As  such,  the 
changes  play  an  important  role  in  the 
analysis  of  postulated  accidents  but  none  of 
the  changes  effect  plant  hardware  or  the- 
operation  of  plant  systems  in  a  way  that 
could  initiate  an  accident.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  In  reviewing  and  approving  the  methods 
used  for  safety  analyses  and  calculations,  the 
NRC  has  approved  the  safety  analysis  limits 
which  establish  the  margin  of  safety  to  be 
maintained.  While  the  actual  impact  on 
safety  is  discussed  in  response  to  question  1, 
the  impact  on  margin  of  safety  is  discussed 
below: 

3.a. 

Revision  to  the  Unit  1  Reactor  Core 
Safety  Linaits 

The  TU  Electric  reload  analysis  methods 
have  been  used  to  determine  new  reactor 
core  safety  limits.  All  applicable  safety 
analysis  limits  have  been  met.  The  methods 
used  are  wholly  consistent  with  Technical 
Specification  BASES  2.1  which  is  the  bases 
for  the  safety  limits.  In  particular,  the  curves 
assure  that  for  Unit  1.  Cycle  6,  the  calculated 
DNBR  is  no  less  than  the  safety  analysis  limit 
and  the  average  enthalpy  at  the  vessel  exit  is 
less  than  the  enthalpy  of  saturated  liquid. 
The  acceptance  criteria  remains  valid  and 
continues  to  be  satisfied;  therefore,  no  change 
in  a  margin  of  safety  occurs. 

3.b.  Revision  to  Unit  1  Overtemperature  N- 
16  Reactor  Trip  Setpoints,  Parameters  and 
Coefficients 

Because  the  reactor  core  safety  limits  for 
CPSES  Unit  1,  Cycle  6  are  recalculated,  the 
Reactor  Trip  System  instrumentation  setpoint 
values  for  the  Overtemf)€rature  N-16  reactor 


trip  setpoint  which  protect  the  reactor  core 
safety  limits  must  also  be  recalculated.  The 
Overtemperature  N-16  reactor  trip  setpoint 
helps  prevent  the  core  and  Reactor  Coolant 
System  from  exceeding  their  safety  limits 
during  normal  op)eration  and  design  basis 
anticipated  operational  occurrences.  The 
most  relevant  design  basis  analysis  in 
Chapter  15  of  the  CPSES  Final  Safety 
Analysis  Report  (FSAR)  which  is  affected  by 
the  change  in  the  safety  analysis  value  for  the 
CPSES  Unit  1  Overtemperature  N-16  reactor 
trip  setpoint  is  the  Uncontrolled  Rod  Cluster 
Control  Assembly  Bank  Withdrawal  at  Power 
(FSAR  Section  15.4.2).  This  event  has  been 
re-analyzed  with  the  revised  safety  analysis 
value  for  the  Overtemperaturt  N-16  reactor 
trip  setpoint  to  demonstrate  compliance  with 
event  specific  acceptance  criteria.  Because  all 
event  acceptance  criteria  are  satisfied,  there 
is  no  degradation  in  a  margin  of  safety. 

The  nominal  Reactor  Trip  System 
instrumentation  setpoints  values  for  the 
Overtemperature  N-16  reactor  trip  setpxjint 
(Technical  Specification  Table  2.2-1)  are 
determined  based  on  a  statistical 
combination  of  all  of  the  uncertainties  in  the 
channels  to  arrive  at  a  total  uncertainty.  The 
total  uncertainty  plus  additional  margin  is 
applied  in  a  conservative  dir^tion  to  the 
safety  analysis  trip  setpoint  value  to  arrive  at 
the  nominal  and  allowable  values  presented 
in  Technical  Specification  Table^.2-1. 
Meeting  the  requirements  of  Technical 
Specification  Table  2.2-1  assures  that  the 
Overtemperature  N-16  reactor  trip  setpoint 
assumed  in  the  safety  analyses  remains  valid. 
The  CPSES  Unit  1,  Cycle  6  Overtemperature 
N-16  reactor  trip  setpoint  is  different  from 
previous  cycles  which  provides  more 
operational  flexibility  to  withstand  mild 
transients  without  initiating  automatic 
protective  actions.  Althou^  the  setpoint  is 
different,  the  Reactor  Trip  System 
instrumentation  setpoint  values  for  the 
Overtemperature  N-16  reactor  trip  setpoint 
are  consistent  with  the  safety  analysis 
assumption  which  has  been  analytically 
demonstrated  to  be  adequate  to  meet  the 
applicable  event  acceptance  criteria.  Thus, 
there  is  no  reduction  in  a  margin  of  safety. 

3.C.  Revise  6.9.1.6b  to  include  Topical 
Report  RXE-95-O01-P,  "Small  Break  Loss  of 
Coolant  Accident  Methodology" 

TU  Electric  has  submitted  the  topical 
report  "Small  Break  Loss  of  Coolant  Accident 
Analysis  Methodology,"  RXE-95-001-P  and 
plans  to  use  the  report  to  support  Unit  1 
Cycle  6.  In  order  to  accomplish  this  activity, 
it  is  necessary  to  include  the  topical  report 
in  the  list  of  NRC-approved  methodologies  in 
Technical  Specification  6.9.1.6b.  Use  of  this 
topical  report  is  contingent  upon  NRC 
approval;  therefore,  inclusion  of  this  report 
in  Section  6  of  the  Technical  Specifications 
is  administrative  in  nature  and  does  not 
reduce  the  margin  of  safety. 

Using  the  NRC  approved  TU  Electric 
methods,  the  reactor  core  safety  limits  are 
determined  such  that  all  applicable  limits  of 
the  safety  analyses  are  met.  Because  the 
applicable  event  acceptance  criteria  continue 
to  be  met,  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
PubUcations/Maps,  702  College,  P.O. 
Box  19497.  Arlington,  TX  76019 

Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street.  N.W..  Washington,  DC  20036 

NRC  Project  Director.  WilUam  D. 
Beckner 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station  (CPSES),  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  July  31, 
1996 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Technical  Specifications  by  (1)  changing 
the  battery  diarger  ratings;  (2)  by 
clarifying  the  meaning  of  the  term 
"associated  inverter";  and  by  (3) 
deleting  the  protection  chaimel  and  the 
vital  bus  ratings  for  the  instrument 
busses  identified  for  Mode  1  through  4. 
These  changes  are  associated  with  a 
plant  modification  in  which  the 
inverters  and  battery  chargers  are  being 
replaced  and  an  installed  spare  inverter 
is  being  added  for  each  safety  train. 
These  changes  are  equally  apphcable  to 
CPSES  Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  DO  THE  PROPOSED  CHANGES 
INVOLVE  A  SIGNIFICANT  INCRE.\SE  IN 
THE  PROBABILITY  OR  CONSEQUENCES 
OF  AN  ACCIDENT  PREVIOUSLY 
EVALUATED? 

CHANGE  TO  IDENTIFY  BATTERY 
CHARGER  RATINGS 

The  first  prop)Osed  change  replaces  the  test 
amperes  with  the  design  value  for  the 
replacement  battery  charger  and  allows  a 
voltage  range  (greater  than  or  equal  to  130 
volts)  instead  of  a  single  value.  The  intent  of 
the  surveillance  requirement  or  the  . 
surveillance  frequency  is  not  changed.  The 
replacement  inverters  and  battery  chargers 
will  continue  to  provide  the  capacity  needed 
to  perform  the  required  safety  functions.  The 
revised  surveillance  will  continue  to  assure 
that  the  battery  chargers  are  capable  of 
pterforming  as  designed.  Therefore  this 
change  does  not  impact  the  probability  or  the 
consequences  of  an  accident  previously 
ovflludtcd. 

CLARIFICATION  TO  DEFINE 
ASSOCL\TED  INVERTER 

The  second  prop>osed  change  adds  a  foot 
note  to  clarify  the  term  "associated  inverter" 
by  describing  it  as,  "...  the  dedicated  inverter 
or  installed  spare  inverter."  Also  the  Bases 
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for  this  spet.ification  is  revised  to  reflect  the 
basis  for  this  change  This  change  allows  use 
of  an  installed  spare  inverter  (for  each  train) 
having  the  capability  to  energize  the 
Instrument  Bus  for  the  protection  channel  or 
the  vital  bus  Pro<;edural  controls  and 
interlocks  ensure  that  the  spare  is  available 
to  feed  only  one  of  the  protection  channel  or 
vital  bus  Instrument  Bus  at  a  time,  in  the 
event  the  dedicated  inverter  is  not  available. 
Procedural  controls  and  interlocks  also 
ensure  that  the  installed  spare  inverter  is  fed 
from  the  same  p>ower  source  as  that  of  the 
dedicated  inverter  not  in  service  and  whose 
loads  are  being  fed  by  the  spare  inverter.  This 
proposed  design  only  allows  the  spare 
inverter  for  a  safety  train  to  be  manually 
aligned  to  replace  only  one  of  the  four 
inverters  in  that  train  at  a  time. 

The  installation  of  a  spiare  inverter  for  each 
train  and  the  associated  design  configuration 
increases  the  availability  of  energized 
instrument  Bus  for  the  protection  channel 
and  vital  bus.  These  changes  do  not  involve 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

DELETION  OF  THE  PROTECTION 
CHANNEL  AND  VTT AL  BUS  RATINGS  FOR 
INSTRUMENT  BUS 

The  third  proposed  change  deletes 
specifying  of  the  protection  channel  and  vital 
bus  KVA  ratings  for  the  Instrument  Bus.  The 
ratings  of  inverter  that  feeds  these  instrument 
buses  are  being  described  in  other  Licensing 
Bases  Documents  or  Design  Basis  Documents. 
There  is  no  change  proposed  to  the  intent  of 
the  action  statements. 

This  is  considered  an  administrative 
change  and  does  not  impact  the  probability 
or  consequences  of  an  accident  previously 
evaluated 

2.  DO  THE  PROPOSED  CHANGES 
CRE.ME  THE  POSSIBILITY  OF  A  NEW  OR 
DIFFERE.NT  KIND  OF  ACCIDENT  FROM 
ANY  ACCIDENT  PREVIOUSLY 
EVALUATED? 

CHANGE  TO  IDENTIFY  BATTERY 
CHARGER  RATINGS 

Replacing  the  inverters  and  battery 
chargers  and  changing  the  parameters  of  the 
batter>-  charger  surveillance  test  to  match  the 
replacement  chargers  does  not  alter  the 
functional  modes  of  this  portion  of  the  design 
and  does  not  result  in  any  new  failur^modes. 
As  such,  it  does  not  create  the  possibility  of 
a  new  or  different  accident  from  any 
previously  evaluated. 

CLARIFICATION  TO  DEFINE 
ASSOCLA TED  IN-VERTER 

The  second  proposed  change  allows  use  of 
an  installed  spare  inverter  for  each  train  to 
energize  the  one  of  the  Instrument  Bus  for  the 
protection  channel  and  vital  bus  at  a  time  for 
the  respective  safety  train  while  its  dedicated 
inverter  is  not  available.  The  spare  inverter 
is  such  that  it  has  the  capability  to  support 
the  maximum  load  for  the  protection  channel 
or  vital  bus.  Manually  aligning  the  installed 
inverter  to  replace  on[eI  of  the  dedicated 
inverters  is  essentiaU^,  equivalent  to  a  repair 
activity  which  replaces  a  faulted  inverter 
with  a  new  inverter.  In  addition,  procedural 
controls  and  interlocks  are  provided  to 
ensure  the  proper  alignment  of  the  installed 
spare  when  it  is  used.  The  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  accident  from  any  previously 
evaluated. 


DELETION  OF  THE  PROTECTION 
CHANNEL  AND  VTT  AL  BUS  RATINGS  FOR 
INSTRUMENT  BUS 

The  third  proposed  change  as  discussed 
earlier  does  not  change  intent  of  the 
Technical  Specifications  action  statements. 
This  is  an  administrative  change  which  does 
not  introduce  new  &ulure  modes  and  has  no 
new  or  different  accidents  from  any 
previously  evaluated  are  created. 

3.  DO  THE  PROPOSED  CHANGES 
INVOLVE  A  SlGNinCANT  REDUCTION  IN 
MARGIN  OF  SAFETY? 

The  relevant  Technical  Specification 
sections  proposed  for  changes:  (1)  ensure  that 
the  battery  charger  is  capable  of  charging  the 
battery  by  performing  the  surveillance  at  18 
month  frequency;  (2)^  establish  operability 
requirements  of  the  Instrument  Bus  for  the 
protection  channel  and  vital  bus  in  MODES 
1  through  6;  and  (3)  identify  the  actions 
required  for  not  meeting  item  2. 

Th^  proposed  changes  do  not  alter  the 
intent  of  the  above  requirements;  however 
replacement  of  the  currently  installed 
inverters  with  inverters  which  are  expected 
to  be  more  reliable  and  available  and  the 
addition  of  a  spare  inverter  per  safety  train 
to  energize  Instrument  Bus  for  protection 
channel  and  vitarl  bus  does  increase  the 
reliability  of  the  instrument  busses  for  the 
train.  Allowing  credit  for  this  spare  inverter 
in  meeting  the  operability  requirements  of 
Instrument  Bus  for  the  protection  channel 
and  vital  bus,  minimize  ptotential  plant 
shutdowns  due  to  non-energized  instrument 
from  its  dedicated  inverter.  These  changes  do 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

Loca]  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
PubUcations/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  TX  76019 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street.  N.W.,  Washington,  DC  20036 

NRC  Project  Dirertor;  WiUiam  D. 
Beckner 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  August  9, 
1996     . 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Safety  Limits  for  Minimum  Critical 
Power  Ratio  (MCPR)  based  upon  a 
Vermont  Yankee  plant  and  cycle 
specific  analysis,  performed  by  General 
Electric.  The  revised  MCPR  Safety 
Limits  are  needed  to  accommodate 
Vermont  Yankee's  core  design  for 
upcoming  refueling  cycle  number  19. 


Specifically,  the  MCPR  Safety  Limits  of 
107  and  1.08  in  the  Vermont  Yankee 
Technical  Specifications  (TS)  section 
1.1. A  are  proposed  to  be  increased  to 
1.10  and  1.12  for  two  loop  and  single 
loop  operation,  respectively. 

basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  Safety  Limit  Minimum  Critical 
Power  Ratio  (MCPR)  is  defined  to  ensure  that 
during  normal  operation  and  Anticipated 
Operational  Transients  (AOTs),  at  least 
99.9%  of  the  fuel  rods  in  the  core  do  not 
experience  transition  boiling.  Core  MCPR 
operating  limits  are  developed  to  ensure 
these  Safety  Limits  are  maintained  in  the 
event  of  the  worst  case  transient.  Since  the 
Safety  Limit  MCPR  will  be  maintained  at  all 
times,  operation  under  the  proposed  changes 
will  ensure  at  least  99.9%  of  the  fuel  rods  in 
the  core  do  not  experience  transition  boiling 
and  no  significant  radiological  release  will 
result.  Therefore,  this  Safety  Limit  MCPR 
change  does  not  affect  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

(2)  The  proposed  changes  do  not  involve 
any  new  modes  of  operation  or  any  plant 
modifications.  Establishment  and  monitoring 
of  the  operating  limits  will  continue  as  per 
established  procedure.  The  proposed  changes 
to  these  limits  do  not  result  in  the  creation 

of  any  new  precursors  to  an  accident. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  a  different 
kind  of  accident  from  any  previously 
analyzed. 

(3)  The  Safety  Limit  MCPR  values  were 
evaluated  by  General  Electric  based  upon  a 
cycle  specific  Vermont  Yankee  analysis, 
using  NRC  approved  methods.  The  resulting 
limits  are  more  conservative  than  the 
previous  generic  limits  and  will  continue  to 
assure  that  at  least  99.9%  of  the  fuel  rods  in 
the  core  do  not  experience  transition  boiling 
during  analyzed  transients.  This  acceptance 
criteria  ensures  the  safety  design  limit  of  "no 
damage  to  a  nuclear  system  process  barrier 
shall  result  fi^m  forces  associated  with 
AOTs."  Therefore,  the  implementation  of  the 
proposed  change  does  not  involve  a 
significant  reduction  in  (a|  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis.  The  staff  notes  that, 
although  the  proposed  change  does  not 
involve  a  plant  modification,  the  reason 
for  the  proposed  higher  safety  limit 
MCPRs  is  the  cycle-specific  core  design 
and  the  local  power  distribution  in  the 
slightly  higher  enriched  fi-esh  GE-9B 
fuel  bundles.  This  new  fuel. will  be 
loaded  during  the  September/October 
1996  refueling  outage.  In  conjunction 
with  the  proposed  safety  Umit  MCPRs 
and  the  core  operating  limits 
determined  in  accordance  vdth  Vermont 
Yankee  TS  6.7.A.4,  the  new  hiel  load 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
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accident  previously  evaluated  nor  a 
significant  reduction  in  a  margin  of 
safety  In  addition,  the  new  fuel  load 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  Based  on 
this  review,  it  appears  that  the  three 
standards  of  50  92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301 

Attorney  for  licensee:  R.  K.  Gad,  ID, 
Ropes  and  Gray.  One  International 
Place.  Boston.  MA  02110-2624 

NRC  Project  Director:  Jocelyn  A. 
Mitchell.  Acting  Director 

Notice  Of  Issuance  Of  .\mendraents  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  II  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  vn\h  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Doc\mient 
Room,  the  Gebnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 


local  pubhc  document  rooms  for  the 

particular  facilities  involved. 

Boston  Edison  Company.  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
May  1,  1996 

Brief  description  of  amendment:  The 
proposed  amendment  will  modify  the 
definition  of  "Core  Alteration,"  and  the 
limiting  condition  for  operation, 
Surveillance  conditions  and  Bases 
section  associated  with  Technical 
Specification  3.7.C,  "Secondary 
Containment." 

Date  of  issuance:  August  12, 1996 

Effective  date:  August  12, 1996 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  5. 1996  (61  FR  28606) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  E>ocument  Room 
location:  Plymouth  PubUc  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261.  H   B.  Robmson 
Steam  Electric  Plant.  I  nit  No  2. 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
July  17,  1995,  as  supplemented  May  2, 
1996,  and  July  1,  1996. 

Brief  description  of  amendment:  The 
change  revises  technical  specification 
(TS)  section  3.8  to  specify  that  the  spent 
fuel  building  refueling  filter  fan  and  at 
least  one  containment  purge  fan  shall  be 
shown  to  operate  within  plus  or  minus 
10  percent  of  the  design  flow. 

Date  of  issuance:  August  6,  1996 

Effective  date:  August  6,  1996 

Amendment  No.  172 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  13, 1995  (60  FR 
47615).  The  May  2,  and  July  1,  1996, 
letters  provided  clarifying  information 
that  did  not  affect  the  proposed  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  6. 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550 


Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B   Robinson 
Steam  Electric  Plant.  I  nit  No  2. 
Darlington  County,  South  Carolioa 

Date  of  application  for  amendment: 
June  6,  1996 

Brief  description  of  amendment:  The 
amendment  revises  technical 
specifications  (TS)  Section  4.2.3  to 
allow  the  licensee  to  defer  the  ultrasonic 
inspection  of  the  reactor  coolant  pump 
flywheel  for  one  operating  cycle. 

Date  of  issuance:  August  9,  1996 

Effective  date:  August  9,  1996 

Amendment  No.  173 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3,  1996  (61  FR  34888)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  9,  1996.  No 
significant  hazards  consideration 
conmients  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
May  31,  1996 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specifications  (TS)  Table  3.3-7,  Seismic 
Monitoring  Instrumentation,  and  TS 
Table  4.3-4,  Seismic  Monitoring 
Instnmientation  Surveillance 
Requirements,  to  correct  the  location 
described  for  one  of  the  three  Triaxial 
Peak  Accelerograph  recorders. 

Date  of  issuance:  August  7, 1996 

Effective  date:  August  7,  1996 

Amendment  No.  66 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  July  3, 1996  (61  FR  34888)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  7.  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Loca7  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2.  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 

April  16,  1996 

Brief  description  of  amendments:  The 
amendments  revise  die  Technical 
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Specifications  (TSs)  to  eliminate 
selected  response  time  testing 
requirements  based  on  analyses 
performed  by  the  Boiling  Water  Reactor 
Owners'  Group  as  documented  in 
NEDO-32291.  The  affected  TS  sections 
are  3/4.3  1,  "Reactor  Protection  System 
Instrumentation;"  3/4.3.2,  "Isolation 
Actuation  Instrumentation;"  and  3/ 
4.3.3,  "Emergency  Core  Cooling  System 
Actuation  Instrumentation." 
Date  of  issuance:  August  14,  1996 
Effective  date:  Immediately,  to  be 
implemented  within  60  days. 
Amendment  Nos.:  114  and  99 
Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  22,  1996  (61  FR  25702) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  14.  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  ]acohs  Memorial  Library, 
Illinois  Valley  Commimity  College, 
Oglesby,  Illinois  61348. 

Detroit  Edison  Company,  Docket  No. 
50-341.  Fermi-2,  .VI onroe  County, 
Michigan 

Date  of  application  for  amendment: 
December  21.  1995 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  implement  10 
CFR  Part  50,  .Appendix  J  -  Option  B,  by 
refernng  to  Regulatory  Guide  1.163, 
"Performance-Based  Containment  Leak- 
Test  Program."  Specifically,  changes 
have  been  made  to  TS  Section  3/4.6.1.2, 
"Primary  Containment  Leakage,"  TS  3/ 
4.6.1.3,  "Primary  Containment  Air 
Locks,"  TS  3/4.6.1.5,  "Primary 
Containment  Structural  hitegrity,"  TS 
6.0,  "Administrative  Controls,"  and 
their  associated  Bases. 

Date  of  issuance:  August  8. 1996 

Effective  date:  August  8, 1996,  with 
full  implementation  within  45  days. 

Amendment  No.:  108 

Facility  Operating  License  No.  NPF- 
43  .Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  28, 1996  (61  FR 
7551)  The  (Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  8.  1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location  Monroe  County  Library 
System.  3  700  South  Custer  Road, 
Monroe,  Michigan  48161 


Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  Cx)unty, 
Florida 

Date  of  application  for  amendments: 
April  19, 1996,  and  supplements  dated 
May  10  and  May  28, 1996. 

Brief  description  of  amendments:  The 
amendment  dianges  the  Technical 
Specifications  to  address  frequency 
extension  on  a  periodic  basis,  deletes 
separate  notification  requirements  for  an 
inoperable  startup  transformer,  and 
allows  the  operating  residual  heat 
removal  loop  to  be  removed  from 
operation,  under  certain  conditions, 
during  refueling. 

Date  of  Issuance:  August  6,  1996 

Effective  Date:  August  6, 1996 

Amendment  Nos.:  189  and 
183FaciIity  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  July  3.  1996  (61  FR  34892)  The 
Conunission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  6,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Loca7  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

Florida  Power  and  Light  Companv, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County. 
Florida 

Date  of  application  for  amendments: 
July  26,  1995,  and  supplemented  March 
13,  May  3,  and  May  9, 1996. 

Brief  description  of  amendments: 
Change  TS  6.9.1.7,  Core  Operating 
Limits  Report,  resulting  from  a 
reanalysis  of  the  small  break  loss-of- 
coolant  accident  for  the  Tiu-key  Point 
Units  using  the  NOTRUMP  code 
including  the  COSI  safety  injection  (SI) 
condensation  model. 

Date  of  issuance:  August  13,  1996 

Effective  date:  August  13, 1996 

Amendment  Nos.  190  and  184Facility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41:  Amendments  revised  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Register  September  13, 1995  (60  FR 
47618).  The  supplements  dated  March 
13,  May  3,  and  May  9, 1996  provided 
clarifyiig  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  13,  1996.  No  significant  hazards* 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 


University,  University  Park.  Miami, 
Florida  33199 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
.\ntonio,  Central  Power  and  Light 
Company,  City  of  Austin.  Texas.  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project.  Units  1  and  2,  Matagorda 
Count\-.  Texas 

Date  of  amendment  request:  May  1, 
1996 

Brief  description  of  amendments:  The 
amendments  changed  the  technical 
specifications  to  implement  10  CFR  Part 
50,  Appendix  J,  Option  B,  by  referring 
to  Regulatory  Guide  1.163, 
"Performance-Based  Containment  Leak- 
Test  Program."  Part  of  the  requested 
change,  that  regarding  the  frequency  of 
leakage  rate  testing  the  normal 
containment  purge  valves  and  the 
supplementary  contaiiunent  purge 
valves,  was  denied. 
Date  of  issuance:  August  13,  1996 
Effective  date:  August  13,  1996 
Amendment  Nos.:  84  and  71 
Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  June  5,  1996  (61  FR  28616) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  13.  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX  - 
77488 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy,  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
November  30.  1995 

Brief  description  of  amendment:  The 
amendment  implements  the  Option  I-D 
long-term  stability  solution  and  removes 
the  existing  SIL-380  Rev.  1 -based 
specifications.  In  addition,  the 
amendment  requires  a  plant  scram  be 
initiated  should  the  plant  enter  natural 
circulation  conditions  and  prohibits 
restarting  a  recirculation  pump  while  in 
natural  circulation.  Finally,  this 
amendment  deletes  Technical 
Specification  (TS)  actions  and 
surveillance  requirements  related  to 
core  plate  differential  pressure  noise 
while  in  single  recirculation  pump 
operation  (SLO). 

Date  of  issuance:  August  7,  1996 

Effective  date:  August  7,  1996 

Amendment  .\o.:  215 

Facility  Operating  License  No.  DPR- 
49:  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  March  13,  1996  (61  FR  10394) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  7,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401 

lES  Utihties  Inc..  Docket  No.  50-331, 
Duane  Arnold  Energy,  Center,  Linn 
Count>-.  Iowa 

Date  of  application  for  amendment: 
November  15,  1995,  as  supplemented 
April  9,  1996 

Brief  description  of  amendment:  The 
amendment  revises  the  requirements  for 
the  End  of  Cycle  Recirculation  Pump 
Trip  logic  to  match  more  closely  the 
assumptions  applicable  to  the  turbine 
trip  events  for  which  it  was  installed. 
The  surveillance  requirements  are  also 
revised,  based  on  those  same 
assumptions. 

Date  of  issuance:  August  8, 1996 

Effective  date:  August  8, 1996 

Amendment  No.:  216 

Facility  Operating  License  No.  DPR- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22, 1996  (61  FR  1629) 
The  April  9,  1996,  submittal  was 
clarifying  in  nature  and  did  not  affect 
the  no  significant  hazards 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  8.  1996,  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401 

lES  Utilities  Inc..  Docket  No,  50-331, 
Duane  Arnold  Energy,  Center,  Linn 
County.  Iowa 

Dare  of  application  for  amendment: 
January  18,  1996 

Brief  description  of  amendment:  The 
amendment  revises  the  setpoint  at 
which  the  Reactor  Water  Cleanup 
(RWCU)  system  isolates,  based  on 
reactor  vessel  water  level.  In  particular, 
the  amendment  changes  the  Group  5 
isolation  from  isolating  on  "reactor 
water  level  low"  to  "reactor  water  level 
low-low." 

Date  of  issuance:  August  8,  1996 

Effective  date:  August  8, 1996,  and 
shall  be  implemented  prior  to  startup 
from  RFO  14. 

Amendment  No.:  217 

Facility  Operating  License  No.  DPR- 
49:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  February  14. 1996  (61  FR 
5814)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  8, 1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  £.,  Cedar  Rapids. 
Iowa  52401     . 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-31.1  and  50-316.  Donald 
C,  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
January  12,  1996  (AEP:NRC:1233) 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  delete  the  surveillance 
requirement  demonstrating  operability 
of  the  emergency  power  supply  for  the 
pressurizer  power  operated  relief  valves 
and  block  valves. 

Date  of  issuance:  August  15,  1996 

Effective  date:  August  15,  1996,  with 
full  implementation  wdthin  45  days 

Amendment  Nos.:  211  and  196 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  28, 1996  (61  FR 
7554)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  15,  1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  L  nit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
February  7, 1996,  as  supplemented  July 
26,  1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  operating 
license,  TSs  and  associated  Bases  to 
implement  Option  B  "Performance- 
Based  Requirements"  of  Appendix  J  to 
10  CFR  Part  50  for  Type  A.  B,  and  C 
leakage  rate  testing. 

Date  of  issuance:  August  13, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  74 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications  and  operating  license. 

Date  of  initial  notice  in  Federal 
Register  May  8,  1996  (61  FR  20849)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 


Evaluation  dated  August  13,  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
July  3, 1996 

Brief  description  of  amendment:  The 
amendment  removes,  on  a  one-time 
basis  during  the  cycle  13  mid-cycle 
offload/reload  activities,  the  Technical 
Specification  (TS)  requirement  that  the 
boron  concentration  in  all  filled 
portions  of  the  reactor  coolant  system  be 
"uniform."  The  requested  change  also 
adds  a  footnote  indicating  that  it  is 
acceptable  for  the  boron  concentration 
of  the  water  volumes  in  the  steam 
generators  and  the  connecting  piping  to 
be  as  low  as  1300  parts  per  million.  The 
TS  Bases  are  also  updated  to  reflect  the 
one-time  TS  change. 

Date  of  issuance:  August  12, 1996 

Effective  date:  As  of  tne  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  201 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  11,  1996  (61  FR  36583) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12, 1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360.  and  Waterford 
Library.  ATTN:  Vince  Juliaivo,  49  Rope 
Ferry  Road,  Waterford,  CT  06385 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station.  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
February  29. 1996 

Brief  description  of  amendments: 
These  amendments  relocate 
Specification  3/4.9.6.  "RefueUng 
Platform."  to  the  Susquehanna  Steam 
Electric  Station  Technical  Requirements 
Manual,  a  document  which  is  controlled 
under  the  requirements  of  10  CFR  50.59. 
Date  of  issuance:  August  13. 1996 
Effective  date:  August  13.  1996 
Amendment  Nos.:  159  and  130 
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Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Datp  of  initial  notice  m  Federal 
Register  April  10.  1996  (61  FR  15992) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  13. 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260,  and  30-296, 
Browns  Ferrv  Nuclear  Plant,  Units  1,  2, 
and  3,  Limestone  County.  Alabama 

Date  of  application  for  amendments: 
May  20,  1996  (TS  373) 

Brief  description  of  amendment:  The 
amendments  incorpore  the  guidance  of 
Generic  Letter  87-09  in  the  technical 
specifications,  allowing  a  24-hour  delay 
in  implementing  action  requirements 
due  to  a  missed  surveillance 
requirement. 
Date  of  issuance:  August  5,  1996 
Effective  Date:  August  5,  1996 
Amendment  Nos.:  230,  245  and  205 
Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register.  June  19.  1996  (61  FR  31185) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5. 1996.  No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  library,  South 
Street,  Athens.  Alabama  35611 

I  nion  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  (bounty,  Missouri 

Date  of  application  for  amendment: 
May  29,  1996 

Brief  description  of  amendment:  The 
amendment  authorizes  revision  of  the 
Final  Safety  Analysis  Report  (FSAR)  to 
incorporate  a  modification  to  the  facility 
that  will  reduce  the  single  failure  trip 
potential  for  the  main  feedwater  and 
bypass  valves. 

Date  of  issuance:  August  13.  1996 

Effective  date.- August  13,  1996 

Amendment  No.:  115 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the  Final 
Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register  July  3,  1996  (61  FR  34900)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  13, 1996.  No 
significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Wisconsin  Public  Service  Coqjoration. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
June  4,  1996 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  reducing  the 
surveillance  test  frequencies  for  the 
radiation  monitoring  system  (Table  TS 
4.1-1)  and  the  control  rods  (Table  TS 
4.1-3)  in  accordance  with  the  guidance 
of  Generic  Letter  93-05,  "Line-Item 
Technical  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operation," 
dated  September  27,  1993. 

Date  of  issuance:  August  7, 1996 

Effective  date:  August  7, 1996 

Amendment  No.:  125 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3,  1996  (61  FR  34901)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  7,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  July  29, 
1994,  as  superseded  by  letter  dated 
September  15,  1995,  and  subsequently 
supplemented  by  letters  dated  March  8, 
1996,  April  18,  1996,  June  14, 1996,  and 
July  12,  1996. 

Brief  description  of  amendment:  The 
amendment  revises  TS  3/4.8.1.  "Electric 
Power  Systems  -  A.C.  Sources."  and  its 
associated  Bases  to  achieve  an  overall 
improvement  in  emergency  diesel 
generator  reliability  and  availability. 

Date  of  issuance:  August  9, 1996 

Effective  date:  August  9, 1996,  to  be 
implemented  within  90  days  of  the  date 
of  issuance. 

Amendment  No.:  101 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  22,  1996  (61  FR  25716) 
The  June  14,  1996,  and  July  12,  1996, 
supplemental  letters  provided  Bases 
page  changes  and  did  not  change  the 


initial  no  significant  hazards 
consideration  determination.  The 
Commissions  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  9.  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street.  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  -  I/U 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  96-21813  Filed  8-27-96;  8:45  am] 
BILUNG  COOE  7590-01 -f 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No 
22160;  811-3925] 

Alliance  Growth  Fund,  Inc.;  Notice  of 
Application 

August  21,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Alliance  Growth  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATES:  The  appUcation  was  filed 
on  July  26.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 
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FOfl  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
[Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch 

Applicant's  Representations 

1.  Applicant  IS  an  open-end,  non- 
diversified  management  investment 
company  incorporated  under  the  laws  of 
Maryland.  On  December  9,  1983, 
applicant  filed  a  notification  of 
registration  on  Form  N-8A  under 
section  8(a)  of  the  Act,  and  filed  a 
registration  statement  on  Form  N-IA 
imder  section  8(b)  of  the  Act. 
Applicant's  registration  statement  was 
never  declared  effective,  and  applicant 
has  made  no  public  offering  of  its 
shares. 

2.  Applicant  never  issued  or  sold  any 
securities.  Applicant  has  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

3.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

4.  Applicant  intends  to  file  Articles  of 
Dissolution  with  the  State  Department 
of  Assessments  and  Taxation  of 
Maryland  terminating  its  existence. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  96-21896  Filed  8-27-96;  8:45  am) 

BILLING  CODE  aO^O-01-ti 


pnwestment  Company  Act  Release  No. 
22161;  811-7550] 

Focus  Investment  Trust  Series  1; 
Notice  of  Application 

August  21,  1996. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Deregistration  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicant:  Focus  Investment  Trust 
Series  1. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  July  25,  1996. 


HEARING  OR  NOTIFICATION  OF  HEARING:  .\n 
order  granting  the  application  vvi.i  De 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  vmter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Morgan  Keegan  &  Co.,  Inc., 
Morgan  Keegan  Tower,  50  N.  Front 
Street,  Memphis,  Tennessee  38103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  pdiaiegal  Specialist,  at 
(202)  942-0584,  or  AUson  E.  Baur, 
Branch  Chief,  at  (202)942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  registered  imit 
investment  trust  under  the  Act. 
According  to  SEC  records,  on  March  4, 
1993,  applicant  filed  a  notification  of 
registration  on  Form  N-8A  piu^uant  to 
section  8(a)  of  the  Act,  and  a  registration 
statement  on  Form  N-8B-2  pursuant  to 
section  8(b)  of  the  Act.  On  the  same 
date,  applicant  filed  a  registration 
statement  on  Form  S-6  under  the 
Securities  Act  of  1933  to  register  its 
shares. 

2.  By  letter  dated  February  22,  1994, 
applicant  requested  that  its  registration 
statement  be  withdrawn.  Applicant's 
registration  statement  was  v«thdrawn 
by  order  of  the  SEC  on  March  22,  1994, 
and  applicant  ceased  to  exist.  Applicant 
has  received  no  fimds  nor  made  any 
distribution  to  secimtyholders  due  to 
the  fact  that  applicant  was  never 
effectively  in  operation. 

3.  Applicant  has  no  securityholders, 
debts,  liabilities  or  assets.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 


For  the  SEC,  by  the  Division  of  Investnient 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-21886  Filed  8-27-96;  8:45  am] 

BtLLINO  CODE  SOIO-OI-M 

[Investment  Company  Act  Release  Na 
22159;  811-66761 

Seiigman  Henderson  Emerging 
Companies  Interval  Punc   inc.:  Notice 
of  Application 

August  21,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Seiigman  Henderson 
Emerging  Companies  Interval  Fimd,  inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  August  7, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  v«ll  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  100  Park  Avenue,  New  York. 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Ahson  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
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company  organized  as  a  Maryland 
corporation.  On  May  15,  1992, 
applicant,  then  known  as  "Seligman 
Henderson  Small  Capitalization  Interval 
Fund,  Inc.,"  filed  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  On  September 
23.  1992,  applicant  filed  a  registration 
statement  on  Form  N-IA  pursuant  to 
section  8(b)  of  the  Act,  as  well  as  an 
amended  notification  of  registration 
changing  its  name.  Applicant's 
registration  statement  has  not  been 
declared  effective  and  the  applicant  has 
not  made  a  public  offering  of  its  shares. 

2.  Apphcant  has  not  issued  or  sold 
any  securities.  As  of  the  date  of  filing  of 
the  application,  applicant  has  no 
security  holders,  liabilities,  or  assets. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

3.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

4.  Apphcant  is  in  the  process  of 
dissolving  its  existence  under  Maryland 
law.  including  filing  Articles  of 
Dissolution  with  the  Maryland 
Department  of  Assessment  and 
Taxation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
.Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  96-21887  Filed  8-27-96;  8:45  am] 

SILUNO  CODE  80KMI1-M 


[Release  No.  34-37589;  international  Series 
Release  No  1015;  File  No.  SR-CHX-96-12] 

Self-Regulatory  Organizations 
Chicago  Stock  Exchange,  Inc.,  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Graqting 
Accelerated  Approval  of  Amendment 
No.  2  Thereto  Relating  to  Listing 
Standards  for  Investment  Company 
Units 

August  21,  1996. 

I.  Introduction 

On  March  27,  1996,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Sectirities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,  ^ 
a  proposed  rtile  change  to  amend  Article 
XXVIII  of  its  rules  governing  the  listing 
requirements  of  securities  on  the  CHX, 
as  well  as  Article  XXX  of  the  CHX's 
rules  governing  speciahsts.  On  April  12, 


1996,  the  CHX  filed  Amendment  No.  1 
to  the  proposal. 3  Notice  of  the  proposed 
rule  change  and  Amendment  No.  1 
thereto  appeared  in  the  Federal  Register 
on  April  23,  1996.*  No  comments  were 
received  by  the  Commission.  The  CHX 
submitted  Amendment  No.  2 
("Amendment  No.  2")  to  the  proposal 
on  August  20, 1996  to  address  issues 
related  to  Exchange  Trading  of  the 
Investment  Company  Units.^  This  order 
approves  the  proposal,  as  amended,  and 
soUcits  comments  on  Amendment  No. 
2. 

n.  Description  of  the  Proposal 

A.  Introduction 

The  Exchange  is  proposing  listing 
standards  for  units  of  trading  ("Units") 
that  represent  an  interest  in  a  registered 
investment  company  ("Investment 
Company")  that  could  be  organized  as  a 
unit  investment  trust  ("UIT"),  an  open- 
end  management  investment  company, 
or  a  similar  entity.  The  Investment 
Company  would  hold  securities 
comprising,  or  otherwise  based  on  or 
representing  an  investment  in,  an  index 
or  portfolio  of  securities.  The 
Investment  Company  either  could  hold 
the  securities  directly  or  could  hold 
another  security  representing  the  index 
or  portfolio  of  securities  (such  as  shares 
of  a  UIT  that  holds  shares  of  an  open- 
end  management  investment  company). 

Under  the  proposed  rules,  the 
Investment  Company  would  be  required 
either  to:  (i)  Hold  securities  comprising 
or  otherwise  based  on  or  representing  an 
interest  in  an  index  or  portfoho  of 
sectirities,  or  (ii)  hold  securities  in 
another  registered  investment 
company.^  The  Investment  Company 
would  then  issue  Units  in  a  specified 
aggregate  number  in  return  for  a  deposit 
of  either:  (i)  Shares  of  securities 
comprising  or  otherwise  based  on  the 
relevant  index  or  portfolio,  or  (ii)  shares 
of  an  Investment  Company.  In  addition 
to  or  instead  of  the  "in-kind"  deposit, 
the  Investment  Company  might  require 


'  15  U.S.C.§78s(b)(l  1(1988). 
» 17  CFR  240.196-4. 


'  Amendment  No.  1  serves  to  supersede  entirely 
the  Exchange's  initial  rule  filing.  Letter  from 
Charles  R.  Haywood,  Foley  Larnder,  to  Francois 
Mazur.  Attorney.  Office  of  market  Supervision 
("QMS"),  Division  of  N4arket  Regulation 
("Division"),  Commission,  dated  April  11,  1996 
("Amendment  No.  1"). 

*See  Securities  Exchange  Act  Release  No.  37121 
(April  17,  1996).  61  FR  17932. 

'  See  Letter  from  David  Rusoff,  Foley  &  l,ardner, 
to  Michael  Walinskas,  SEC,  dated  August  20,  19M. 
Specifically,  Amendment  No.  2  amends 
InterpreUtion  and  Policy  .01  of  Article  XXVIII,  Rule 
23  to  require  that  for  the  Japan  Series,  500,000  Units 
(as  defined  below)  be  outstanding  prior  to  the 
conunencement  of  trading  of  a  series  of  Units  on  the 
Exchange. 

•  Telephone  Conversation  between  David  T. 
Rusoff,  Foley  &  Lardner,  and  Francois  Mazur, 
Attorney,  OMS,  Division,  Commission,  on  April  12, 
1996. 


a  cash  deposit.  Thus.  Units  could  be 
structured  as  series  of  an  open-end 
management  investment  company 
investing  in  a  portfolio  of  securities 
[■'Fund-only  structure").  Alternatively, 
Units  could  be  structured  as  UTTs  that 
have  as  their  assets  shares  of  an  open- 
end  management  investment  company 
holding  a  portfolio  of  securities  ("Fimd/ 
UIT  structure").  Unit  holders  would 
receive  periodic  cash  payments 
corresponding  to  the  regular  cash 
dividends  or  distributions  declared  with 
respect  to  the  securities  held  by  the 
Investment  Company  (after  subtracting 
applicable  expenses  and  charges). 

Units  would  be  distributed  in 
"Creation  Transactions."  To  effect  a 
Creation  Transaction  in  a  Fund-only 
structure,  an  entity  would  be  shares 
from  the  investment  company  ("Fimd") 
in  "Creation  Unit"  size  aggregations  in 
exchange  for  a  deposit  of  a  basket  of 
securities  reflecting  the  securities 
underlying  the  Fund  and/or  a  cash 
deposit.  To  effect  a  Creation  Transaction 
in  a  Fund/Urr  structure,  an  entity 
would  buy  a  Fimd  share  from  the  open- 
end  management  investment  company 
with  a  similar  deposit  and  exchange  it 
with  the  UIT  for  a  Creation  Unit.''  The 
owner  of  a  Creation  imit  could  then 
subdivide  the  Creation  Unit  into  a 
specific  number  of  identical  fractional 
non-redeemable  sub-units,  the  Units, 
that  would  constitute  the  securities 
traded.  Units  could  be  recombined  into 
Creation  Unit  aggregations,  and 
redeemed  for  the  securities  underlying 
the  Fimd  and/or  an  amount  of  cash, 
either  directly,  or  indirectly,  depending 
on  the  structure  chosen.  The  securities 
would  not  be  redeemable  other  than  in 
Creation  Unit  aggregations.^ 

Dealing  in  Units  on  the  Exchange  will 
be  conducted  pursuant  to  the 
Exchange's  general  agency-auction 
trading  rules.  The  Exchange's  general 
dealing  and  settlement  rules  will  apply, 
including  its  rules  on  clearance  and 
settlement  of  securities  transactions  and 
its  equity  margin  rules.  Other  generally 
applicable  Exchange  equity  rules  and 
procedures  also  will  apply.  Unless  the 
prospectus  for  a  specific  security  states 
otherwise,  the  Units  trading  on  the 
Exchange  will  have  one  vote  per  share; 
however,  as  with  other  securities  issued 
by  registered  investment  companies, 
there  will  not  be  a  "pass-through"  of  the 
voting  rights  on  the  actual  index 
securities  held  by  a  fund  or  directly  or 
indirectly  by  a  trust. 

With  respect  to  specialist  dealings, 
Article  XXX,  Rule  23(a)  of  the 
Exchange's  Rules  precludes  certain 
business  relationships  between  an 


nd. 

'id. 


UMI 
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issuer  of  an  "exclusive  issue"  and  the 
specialist  in  that  exclusive  issue. ^  Rule 
23(a)  could  be  interpreted  to  prevent  a 
speciahst  from  engaging  in  Creation 
Transactions  w^ith  the  issuer  of  Units. 
The  Exchange  believes,  however,  that 
such  market  activities  could  enhance 
liquidity  in  the  Units  and  facilitate  the 
specialist's  market-making 
responsibilities.  In  addition,  since  the 
specialist  will  be  able  to  engage  in 
Creation  Transactions  and  redemptions 
only  according  to  the  same  terms  and 
conditions  as  ever\'  other  investor  (and 
only  at  net  asset  value),  the  Exchange 
believes  that  there  is  no  potential  for 
abuse. 

Therefore,  the  Exchange  proposes 
amending  Article  XXX,  Rule  23(a)  to      ■ 
permit  specialists  to  engage  in  these 
types  of  transactions  if  such  transactions 
would  facilitate  the  maintenance  of  a 
fair  and  orderly  market  in  Units.  Any 
Creation  Transactions  in  which  the 
specialist  engages,  however,  will  have  to 
be  effected  through  the  Distributor  (as 
defined  herein),  and  not  directly  with 
the  issuer.  This  requirement  will  make 
clear  that  the  specialist  is  purchasing 
Units  in  Creation  Unit-size  aggregations 
only  to  facilitate  normal  specialist 
trading  activity. 

With  respect  to  investor  disclosure, 
the  Exchange  notes  that  pursuant  to  the 
requirements  of  the  Securities  Act  of 
1933  {"1933  Act")  all  investors  in  Units 
will  receive  a  prospectus  regarding  the 
Units.  Because  the  Units  will  be  in 
continuous  distribution,  the  prospectus 
deliver,'  requirements  of  the  1933  Act 
will  apply  to  all  investors  in  Units.  It  is 
possible,  however,  that  an  exemption 
from  the  prospectus  deliver)' 
requirement  may  be  obtained  at  some 
point  in  the  future  with  respect  to  Units 
listed  or  traded  on  the  Exchange.  In  the 
event  of  such  an  exemption  the 
Exchange  will  discuss  with  Commission 
staff  the  appropnate  level  of  disclosure 
that  should  be  required  with  respect  to 
the  Units  being  listed  or  traded,  as 
appropriate,  and  will  file  any  necessary 
rule  change  to  provide  for  such 
disclosure. 

Upon  the  initial  listing  of  any  class  of 
Units  or  trading  of  such  Units  pursuant 
to  unlisted  trading  privileges  ("UTP"), 
the  Exchange  will  issue  a  circular  to  its 
membership  explaining  the  unique 
characteristics  and  risks  of  this  type  of 
security.  The  circular  will,  among  other 
things,  inform  member  organizations  of 


their  responsibihty  to  deliver  a 
prospectus  to  investors  The  curular 
also  will  note  that  before  an  Exchange 
member  undertakes  to  recommend  a 
transaction  in  Units,  it  should  make  a 
determination  that  it  is  in  compliance 
with  applicable  rules  of  other  self- 
regulator*  organizations  of  which  it  is  a 
member,  including  applicable 
suitability  and  Itnow-your -customer 
rules. 

With  respect  to  trading  halts,  the 
trading  of  Units  would  be  halted,  along 
with  the  trading  of  all  other  Usted 
stocks,  m  the  event  the  "circuit  breaker" 
thresholds  of  Article  IX,  Rule  lOA  are 
reached 

The  Exchange  proposes  that  Units 
trade  either  m  certificated  form  or  solely 
through  the  use  of  a  global  certificate. 
Permitting  the  use  of  global  certificates 
would  be  consistent  with  expediting  the 
processing  of  transactions  in  Units  and 
would  minimize  the  costs  of  engaging  in 
transactions  in  these  securities. 

One  existing  form  of  Units  are     "^ 
CountrvBaskets  ( 'CBs").io  which  are 
created  pursuant  to  a  Fund-only 
structure  in  March  1996.  the  New  York 
Stock  Exchange  ("NYSE")  received 
Commission  approval  to  list  and  trade 
CountryBaskets  ' '  CHX  currently  will 
not  list  CountnBaskets.  but  rather  seeks 
to  trade  Countr>'Baskets  pursuant  to 
unlisted  trading  privileges  ("UTP")  once 
the  generic  Usting  standards  set  forth 
herein  are  approved. 

Pursuant  to  Rule  12f-5  imder  the 
Act, '2  pnor  to  trading  a  particular  class 
or  type  of  secunty  pursuant  to  UTP, 
CHX  must  have  listing  standards 
comparable  to  those  of  the  primary 
exchange  on  which  the  secimty  is 
hsted  The  N\SE  has  adopted  listing 
standards  for  Units,  and  CHX's 
proposed  rule  change  is  designed  to 
create  similar  standards  for  Unit  listing 
and/or  trading  on  CHX.  As  stated  above, 
CHX  intends  to  trade  CountryBaskets 
pursuant  to  UTP  upon  approval  of  this 
rule  filing. 

B.  CountryBaskets  Generally 

Countn.'Baskets  are  issued  as  series  of 
an  open-end  management  investment 
company  that  invest  in  a  portfolio  of 
securities  ("Index  Securities")  included 
in  a  corresponding  index.''  Each  series 
of  the  investment  company  is  designed 


» Interpretation  and  Policy  .01  of  Article  XXX, 

Rule  23  defines  "exclusive  is-sue"  as  the  stock  of 
any  company  traded  on  the  Exchange  not  otherwise 
traded  on  the  NYSE,  .\mencan  Stock  Exchange,  or 
NASDAQ/NMS,  and.  where  there  exists  another 
market  for  such  issue,  the  Exchange  has  executed 
15%  or  more  of  the  volume  in  the  issue  during  the 
three  previous  nwntha. 


'"CHX  understand*  that  "CountryBaskaU"  and 
"The  CountryBaskets  Index  Fund"  are  service 
marks  of  Deutsche  Morgan  Grenfell/CJ. 
Lawrenceinc  ("DMG"),  the  investment  adviser  to 
the  fund. 

"Securities  Exchange  .\ct  Release  No.  36923 
(March  5.  1996).  61  FR  10410. 

"17CFR240  12f-5. 

"The  information  describing  the  structure  and 
mechanics  of  CountryBaskets  bat  been  restated 
from  File  No.  SR-NYSE-9^23.  See  Securities 
Exchange  Act  Release  No.  36923,  gupw  note  11. 


to  provide  investment  results  that 
substantially  correspond  to  the  price 
and  >ield  performance  of  a 
corresponding  FT/S&P-Actuaries  World 
Index  ("Index"  or  "FT/S&P").i*  The 
nine  series  of  Funds  that  currently  exist 
are  based  on  the  following  Indices: 
Australia,  France,  Germany,  Hong  Kong. 
Italy,  Japan,  South  Africa,  United 
Kingdom,  and  the  United  States. 

C.  Distribution  of  Units 

Units  are  distributed  through  Creation 
Transactions.  To  effect  a  Creation 
Transaction,  a  person  buys  Fimd  shares 
from  the  Fund  at  their  net  asset  value 
("NAV")  next  computed.  The  sales  will 
be  in  Creation  Unit-size  aggregations  in 
exchange  for  a  deposit  ("Deposit")  of 
Index  Securities  (a  "Fund  Basket")  and 
a  specified  amount  of  cash  sufficient  to 
equal  the  NAV  of  such  shares. 

Units  in  Creation  Unit-size 
aggregations  may  be  redeemed,  at  NAV, 
generally  for  an  in-kind  distribution  of 
Index  Securities  comprising  the  Fund 
shares,  plus  a  cash  payment.  A  Creation 
Unit-size  aggregation  of  Fimd  shares 
represents  securities  with 
approximately  $2  to  $9.5  million  in 
market  value.  The  Creation  Unit  is 
disaggregated  into  the  individual  Units 
that  trade  on  an  Exchange,  currently  the 
NYSE."  For  the  nine  initial 
CountryBasket  securities,  there  are  the 
following  number  of  Units  per  Creation 
Unit: 


"According  to  Amendment  No.  1  to  SR-NYSE-  - 
95-23,  the  Indices  are  a  continuation  of  the  FT- 
Actuahes  World  Indices,  which  were  jointly 
founded  by  The  Financial  Times  Limited  ("FT"), 
Goldman.  Sachs  A  Co.  ("Goldman"),  and  NatWest 
Securities  Limited  ("NatWest."  and  each  a 
"Founding  Member").  In  May  1995,  Standard  k 
Poor's  ("S*P"),  a  division  of  The  McGraw-Hill 
Companies,  Inc.,  joined  FT  and  Goldman  as  co- 
publishers  of  the  predecessor  to  the  Indices.  As  part 
of  the  new  arrangement,  NatWest  withdrew  from 
the  management  of  those  Indices,  but  continues  to 
be  recognized  as  a  Founding  Member.  The  Indices 
are  now  jointly  owned  by  StP,  FT  and  Goldman. 
Following  a  transition  period,  FT  and  SiP  will 
jointly  calculate  the  Indices.  In  November  1995,  FT 
transferred  its  ownership  rights  in  the  Indices  to 
FT-SE  International,  a  new  company  jointly  owned 
by  the  FT  and  the  London  Stock  Exchange.  By  the 
end  of  1996,  it  is  expected  that  FT-SE  International 
will  assume  responsibility  for  calculating  the 
European  and  Asia-Pacific  Indices  and  S&P  will 
calculate  the  U.S.  Index. 

"If  a  Fund/Urr  structure  insteed  had  been  used, 
a  "Redeemable  Unit"  would  represent  the 
functional  equivalent  of  the  Creation  Unit.  The 
owner  of  a  Redeemable  Unit  could  separate  it  into 
a  s{>ecific*number  of  identical  fractiotial  non- 
redeemable  sub-units  that  would  constitute  the 
Units  traded  on  the  Exchange.  In  the  case  of  the 
Germany  CountryBasket  series,  for  example.  th«re 
would  be  100.000  Units  p>er  Redeemable  Unit. 
These  Units  could  be  recombined  into  Redeemable 
Units  and  then  redeemed,  at  NAV,  fr>r  the 
appropriate  number  of  Fund  shares.  In  turn,  the 
Fund  shares  could  be  redeemed  for  the  Index 
Securities  and  cash.  The  Uniu  would  not  be 
redeemable  other  than  in  the  Creation  Unit 
aggregations. 
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Australia 100,000 

France  „ 100,000 

Germany  100,000 

Hong  Kong  _„ 100,000 

Italy 100.000 

lapan  250,000 

South  Africa  100,000 

United  Kingdom  100,000 

United  States 100,000 

D.  Exchange  Trading  of  Units 

The  Exchange  will  require  that  there 
be  at  least  300.000  tradable  Units 
outstanding  before  trading  can  begin.*" 
The  Exchange  will  consider  the 
suspension  of  trading  of  a  series  of  Units 
if: 

•  after  the  first  year  of  trading,  there 
are  fewer  than  50  record  or  beneficial 
holders  of  the  Units  for  30  or  more 
consecutive  trading  days; 

•  the  value  of  the  underlying  index  or 
portfolio  of  securities  no  longer  is 
calculated  or  available;  or 

•  there  occurs  another  event  that 
makes  further  dealings  in  the  Units  on 
the  Exchange  inadvisable." 

£  The  FT/SS-P-Actuaries  World  Indices 

Deutsche  Bank  Securities 
Corporation,  formerly  investment 
adviser  to  the  Funds,  provided  the 
NYSE  with  certain  information 
describing  the  FT/S&P-Actuaries  World 
Indices,  contained  within  NYSE  filing 
SR-NYSE-95-23,  as  amended. 

1 .  Establishing  an  Index 

The  FT/S&P  are  jointly  compiled  by 
The  Financial  Times  Limited,  Goldman, 
Sachs  &  Co..  and  Standard  &  Poor's,  a 
division  of  The  McGraw-Hill 
Companies,  Inc.,  in  conjunction  with 
the  Institute  of  Actuaries  (together,  the 
"Consortium").'*  The  aim  of  the 
Consortium  is  to  create  and  maintain  a 
series  of  high  quality  equity  indices  for 
use  by  the  global  investment 
community  Specifically,  the 
Consortium  seeks  to  establish  and 

'"For  the  lapan  series,  500,000  worth  of  DBs, 
representing  two  Creation  Units,  will  be  required  to 
be  outstanding  prior  to  coaimencing  trading.  See 
Amendment  No.  2. 

"The  Commisaion  notes  that  the  fund  must 
invest  at  least  95%  of  Its  net  assets  in  the  securities 
of  the  appropriate  Index  and  that  the  weighting  of 
the  portfolio  securities  of  each  series  will 
substantially  correspond  to  their  proportional 
representation  in  each  Index,  helps  to  reduce 
concerns  that  Units  could  become  a  surrogate  for 
trading  in  a  single  or  a  few  unregistered  stocks.  See 
Securities  Exchange  Act  Release  No.  36923,  supra 
note  11.  In  the  unlikely  event,  however,  thai  this 
were  to  occur,  the  Commission  would  expect  the 
CHX  to  suspend  trading  in  the  securities  to  ensure 
compliance  with  the  Act. 

"In  Amend.ment  No.  1  to  SR-NYSE-95-23,  the 
NYSE  stated  ttiat  certain  modincations  had 
occurred  to  the  Indices.  The  CHX's  filing  has 
incorporated  the  additional  information,  and 
operates  under  the  assumption  that  the  original 
information  detailed  in  SR-NYSE-9&-23  continues 
to  be  accurate  to  the  extent  not  modified  by  the 
NYSE's  amendment. 


maintain  the  FT/S&P  so  that  with 
respect  to  their  corresponding  markets, 
they  are  comprehensive,  consistent. 
flexible,  accurate,  investible,  and 
representative. 

The  World  Index  Policy  Committee 
("WIPC")  makes  all  policy  decisions 
concerning  the  FT/S&P,  including 
objectives,  selection  criteria,  liquidity 
requirements,  calculation 
methodologies,  and  the  timing  and 
disclosure  of  additions  and  deletions. 
The  WIPC  makes  those  decisions  in  a 
maimer  that  is  consistent  with  the  stated 
aims  and  objectives  of  the  Consortiimi. 
In  general,  the  WIPC  aims  for  a 
minimum  of  70  percent  coverage  of  the 
aggregate  value  of  all  domestic 
exchange- listed  stocks  in  every  country, 
region  and  sector  in  which  it  maintains 
an  index. 

The  WIPC  consists  of  one 
representative  of  each  Consortium 
member,  one  member  nominated  by 
each  of  the  parties  as  representing  an 
actual  or  prospective  main  user  group  of 
the  World  Indices,  and  a  Chairman  and 
additional  member  who  are  members  of 
the  Institute  of  Actuaries  or  the  Facility 
of  Actuaries. 

A  country  must  satisfy  the  following 
criteria  for  the  WIPC  to  include  it  in  the 
FT/S&P-Actuaries  World  Indices:  (1) 
Direct  equity  investment  by  non- 
nationals  must  be  permitted;  (2) 
accurate  and  timely  data  must  be 
available;  (3)  no  significant  exchange 
controls  should  exist  that  would  prevent 
the  timely  repatriation  of  capital  or 
dividends;  (4)  significant  international 
investor  interest  in  the  local  equity 
market  must  have  been  demonstrated; 
and  (5)  adequate  liquidity  must  exist. 

Seciuities  in  the  FT/S&P  are  subject  to 
the  following  "investibility  screens";  (1) 
Securities  comprising  the  bottom  five 
percent  of  any  market's  capitalization 
are  excluded;  (2)  secxirities  must  be 
eligible  to  be  owned  by  foreign 
investors;  (3)  25  percent  or  more  of  the 
full  capitalization  of  eligible  securities 
must  be  publicly  available  for 
investment  and  not  in  the  hands  of  a 
single  party  or  parties  "acting  in 
concert";  and  (4)  securities  that  fail  to 
trade  for  more  than  15  business  days 
within  each  of  two  consecutive  quariers 
are  excluded. 

The  WIPC  seeks  to  select  constituent 
stocks  that  capture  85  percent  of  the 
equity  that  remains  in  any  market 
(known  as  the  "investible  universe") 
after  applying  the  investibility  screens. 
Securities  are  selected  with  regard  to 
economic  sector  and  market 
capitalization  to  make  a  given  FT/S&P 
highly  representative  of  the  overall 
economic  sector  make-up  and  market 
capitalization  distribution  of  the 
investible  imiverse  of  a  market. 


2.  Maintaining  an  Index 

The  WIPC  may  add  securities  to  the 
FT/S&P  for  any  of  the  following  reasons; 
(1)  The  addition  would  make  the 
economic  sector  make-up  and  market 
capitalization  distribution  of  the  FT/ 
S&P  component  more  representative  of 
its  investible  universe;  (2)  a  non- 
constituent  security  has  gained  in 
importance  and  replaces  an  existing 
constituent  security  under  the  rules  of 
review  established  by  the  WIPC;  (3)  the 
FT/S&P  component  represents  less  than 
its  targeted  percentage  of  the 
capitalization  of  its  investible  imiverse 
(usually  in  cases  where  the  investible 
imiverse  has  grown  faster  than  the 
corresponding  FT/S&P);  (4)  a  new, 
eligible  security  becomes  available 
whose  total  capitalization  is  one  percent 
or  more  of  the  current  capitalization  of 
the  relevant  FT/S&P;  (5)  an  existing 
constituent  "spins  ofT'  a  part  of  its 
business  and  issues  new  equity  to  the 
existing  shareholders;  or  (6)  changes  in 
investibility  factors  lead  to  a  stock 
becoming  eligible  for  inclusion  and  that 
stock  now  qualifies  on  other  grounds. 

The  WIPC  may  adjust  the  FT/S&P  for 
any  of  the  following  reasons:  (1)  The 
component  comprises  too  high  a 
percentage  of  its  representative 
universe;  (2)  a  review  by  the  WIPC 
shows  that  a  constituent  security  has 
declined  in  importance  and  should  be 
replaced  by  a  non-constituent  sectuity; 
(3)  the  deletion  of  a  security  that  has 
declined  in  importance  would  make  the 
FT/S&P  more  representative  of  the 
economic  make-up  of  its  investible 
universe;  (4)  circumstances  regarding 
investibility  and  free  float  change, 
causing  the  constituent  security  to  fail 
the  FT/S&P  screening  criteria;  (5)  an 
existing  constituent  security  is  acquired 
by  another  entity;  or  (6)  the  stock  has 
been  suspended  from  trading  for  a 
period  of  more  than  ten  working  days. 
Generally,  but  not  in  all  cases,  changes 
resulting  from  review  by  the  WIPC 
occur  at  the  end  of  a  calendar  quarter. 
Changes  resulting  from  merger  or  "spin- 
off activity  will  be  effectuated  as  soon 
as  practicable. 

3.  Dissemination  of  Changes  to  the 
Constituent  Stocks  in  the  Indices 

Changes  to  an  Index  made  during  a 
calendar  quarter  are  noted  at  the  foot  of 
the  tables  containing  the  Indices  that  are 
published  daily  in  the  FT.  Consistent 
with  the  FT  publication  policy,  these 
changes  also  are  shown  prior  to  the 
actual  day  of  implementation  (unless  for 
reasons  beyond  the  control  of  FT  this  is 
not  possible).  Decisions  regarding  the 
addition  of  new  eligible  constituent 
stocks  that  are  unrelated  to  existing 
stocks  in  an  Index,  or  weighting  changes 
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to  existing  constituent  stocks,  are 
announced  in  the  FT  at  least  four 
working  days  before  they  are 
implemented.  Monday  editions  of  the 
FT  also  show  ail  constituent  changes 
made  dunng  the  previous  week, 
together  with  base  values  for  each 
Index.  Changes  to  be  made  in  an  Index 
at  the  end  of  a  calendar  quarter  are 
published  as  soon  as  is  practicable 
following  the  quarterly  meeting  of  the 
World  Indices  Pohcy  Committee,  but 
before  the  quarter-end. 

4.  Calculation  and  Dissemination  of  an 
Index 

The  FT/S&P  are  calculated  through 
widely  accepted  mathematical  formulae, 
with  the  effect  that  the  Indices  are 
weighted  arithmetic  averages  of  the 
price  relatives  of  the  constituents — as 
produced  solely  by  changes  in  the 
marketplace — adjusted  for  intervening 
capital  changes.  The  FT/S&P  are  base- 
weighted  aggregates  of  the  initial  market 
capitalization,  the  price  of  each  issue 
being  weighted  by  the  number  of  shares 
outstanding,  modified  to  reflect  only 
those  shares  outstanding  that  are 
eligible  to  be  owned  by  foreign 
investors. 

For  each  constituent  security,  the 
implied  annual  dividend  is  divided  by 
260  (an  accepted  approximation  for  the 
number  of  business  days  in  a  calendar 
year).  This  dividend  is  then  reinvested 
daily  according  to  standard  actuarial 
calculations.  Distributions  affect 
adjustments  to  the  base  capital  or  the 
price  per  share  in  accordance  with 
prescribed  FT/S&P  standards.  The 
indices'  values  and  related  performance 
figures  for  various  periods  of  time  are 
calculated  daily  and  are  disseminated  to 
the  public. 

The  FT/S&P  are  valued  in  terms  of 
local  currency.  U.S.  dollars,  and  U.K. 
pounds  sterling,  thereby  allowing  the 
effect  of  currency  value  on  the  Index 
value  to  be  measured  Changes  to  the 
Indices  are  announced  as  soon  as 
possible,  and  on  Mondays  the  Financial 
Times  publishes  a  list  of  changes  to 
each  Index  implemented  during  the 
previous  week,  if  any.  The  FT/S&P  are 
calculated  once  a  day  on  weekdays 
when  one  or  more  of  the  constituents 
markets  are  open;  the  Indices  are 
syndicated  and  published  in  the 
financial  sections  of  several  newspapers 
worldwide.  FT/S&P  data  also  may  be 
purchased  electronically. 

F.  Indicative  Values 

Recognizing  the  importance  of  having 
current  information  on  the  value  of  the 
Indices,  DMG  has  arranged  for 
Telesphere  Corporation  (formerly 
Telekurs  (North  America)  Inc.) 
("Telesphere")  to  calculate  "indicative 


values"  for  the  nine  Indices  on  which 
CountryBaskets  are  based.  CHX 
understands  that  the  NYSE  provides  for 
the  dissemination  of  these  indicative 
values  through  the  faciUties  of  the 
ConsoUdated  Tape  Association 
("CTA"). 

In  calculating  "indicative  values," 
Telesphere  uses  the  most  currently 
available  stock  price  information  for  the 
constituent  stodts  in  an  Index  (based  on 
home  currency  prices)  and  prevailing 
ciurency  exchange  rates  to  translate  the 
Index  value  into  U.S.  dollars. 
Telesphere  also  uses  the  same  pricing 
algorithm  and  methodology  as  the  Index 
calculators  in  calculating  the  indicative 
values.  These  values  are  disseminated 
every  30  seconds  by  the  NYSE  during 
regular  trading  hours  of  9:30  A.M.  to 
4:00  P.M.  Eastern  time.  Because  trading 
hours  in  the  markets  for  the  stocks 
xmderlying  the  Indices  differ,  the 
calculation  of  the  indicative  values  are 
effected  as  follows: 

•  Pacific  Rim.  Australia,  Hong  Kong, 
and  Japan.  There  is  no  overlap  between 
the  NYSE  trading  hours  emd  the  home- 
country  trading  hours.  Thus,  the 
indicative  values  always  reflect  the 
closing  prices  of  the  underlying 
secimties  on  the  most  recently 
completed  trading  day,  but  are  updated 
every  30  seconds  to  reflect  changes  in 
exchange  rates. 

•  Europe.  France.  Germany,  Italy,  and 
the  United  Kingdom.  There  is  some 
overlap  between  NYSE  trading  hours 
and  home-country  trading  hours.  Thus, 
the  30-second  updates  for  these  Indices 
reflect  changes  in  both  current  stock 
price  information  and  currency 
exchange  rates  while  the  relevant 
market  is  open;  it  reflects  only  changes 
in  exchange  rates  once  the  home-market 
closes. 

•  United  States.  Each  30-second 
update  reflects  the  current  price  of  U.S. 
component  stocks. 

•  South  Africa.  Ehu-ing  Eastern 
Standard  Time  there  is  no  overlap 
between  NYSE  and  South  African 
trading  hours.  During  Eastern  Daylight 
Savings  Time  there  is  a  half-hour 
overlap.  Thus,  during  Standard  Time, 
the  disseminated  Index  values  reflect 
the  closing  South  African  prices.  Ehmng 
Daylight  Savings  Time,  there  is  a  real- 
time feed  of  stock  prices  from  the 
Johannesburg  Stock  Exchange  and  there 
is  a  real-tie  calculation  of  the  indicative 
value  of  the  index  at  30-second  intervals 
during  the  half-hour  overlap. 

While  these  indicative  values  are  not 
the  official  values  of  the  Indices  (which 
continue  to  be  calculated  and 
disseminated  once  each  day),  the 
Exchange  believes  that  these  values 
provide  investors  with  accurate,  timely 


information  on  the  values  of  the  Indices. 
Providing  standardized  information 
through  CTA  facilities  should  help 
ensure  that  all  investors  have  equal 
access  to  this  market  information.  While 
some  market  participants  may  be  able  to 
perform  these  calculations  for  their  own 
trading  purposes  during  the  business 
day,  many  participants  lack  sufficient 
resources  to  do  so.  Of  course,  it  caimot 
be  guaranteed  that  the  indicative  value 
will  at  all  times  be  a  completely 
accurate  reflection  of  the  value  of  the 
underlying  Index. '^ 

Although  the  CHX  operates  under 
Central  Time,  its  trading  hours  coincide 
with  those  of  the  NYSE.  Therefore,  the 
time  zone  difference  will  not  affect  the 
ability  to  trade  CountryBaskets  on  the 
CHX  with  full  price  information. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regidations  thereunder 
appUcable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6fb)(5)  of  the 
Act.  2°  The  Coirunission  believes  that  the 
Exchange's  proposal  to  establish  listing 
standards  for  Units  and  to  trade 
CountryBaskets  pursuant  to  UTP  will 
provide  investors  with  a  convenient 
way  to  participate  in  domestic  and 
foreign  securities  markets.  The 
Exchange's  proposal  should  help  to 
provide  investors  v^th  increased 
flexibiUty  in  satisfying  their  investments 
with  increased  flexibility  in  satisfying, 
their  investment  needs  by  allowing 
them  to  purchase  and  sell  at  negotiated 
prices  throughout  the  business  day 
securities  that  replicate  the  performance 
of  several  portfoUos  of  stocks.^' 
Accordingly,  the  Commission  finds  that 
the  Exchange's  proposal  wall  faciUtate 
transactions  in  securities,  remove 
impediments  to  and  p>erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  pubUc 
interest,  and  is  not  designed  to  permit 
unfair  disciimination  between 


"In  the  unlikely  event  that  Telesphere 
determines  thai  it  no  longer  will  calculate  the 
indicative  value  of  the  Indices,  according  to  the 
NYSE,  DMG  v^ill  seek  to  End  another  entity  to 
provide  such  values  on  substantially  the  same  basis 
as  Telesphere.  If  this  were  to  occur,  the  NYSE  has 
represented  that  it  will  consult  with  the  staff  of  the 
Division  to  ensure  that  the  staff  finds  any  profiosed 
new  arrangements  acceptable,  including  the 
possibility  of  ending  trading  in  the  securities. 

J015U.S.C78f[b)(5)ll988). 

2'The  Commission  notes  that  unlike  typical  open- 
end  management  investment  companies,  where 
investors  have  the  right  to  redeem  their  fund  shares 
on  a  daily  basis,  investors  in  Units  only  could 
redeem  Units  in  Creation  Unit  size  aggregations. 
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customers,  issuers,  brokers,  or  dealers. ** 
The  Commission  also  believes  that  the 
Exchange's  proposal  is  consistent  with 
Section  12(0  of  the  Act  23  relating  to 
trading  securities  pursuant  to  UTP. 

The  CHX  seeks  to  trade  CBs  pursuant 
to  UTP.  In  approving  the  NYSE's 
proposal  to  list  and  trade  CBs,  the 
Commission  noted  that  the  estimated 
cost  of  an  individual  CB  security, 
approximately  $20  to  $50,  should  make 
it  attractive  to  individual  retail  investors 
who  wish  to  hold  a  security  replicating 
the  performance  of  a  portfolio  of  foreign 
or  domestic  stocks.  The  Commission 
also  stated  that  it  believes  that  CBs  will 
provide  investors  with  several 
advantages  over  standard  open-end 
management  investment  companies 
specializing  in  such  stocks,  and  in 
particular,  investors  will  be  able  to  trade 
CBs  continuously  throughout  the 
business  day  in  secondary  market 
transactions  at  negotiated  prices.^*  In 
contrast.  Investment  Company  Act  Rule 
22c— 1  25  limits  holders  and  prospective 
holders  of  open-end  management 
investment  company  shares  to 
purchasing  or  redeeming  securities  of 
the  fund  based  on  the  net  asset  value  of 
the  securities  held  by  the  fund  as 
designated  by  the  board  of  directors. 
Thus,  the  Commission  stated  that  CBs 
should  allow  investors  to:  (1)  Respond 
quickly  to  market  changes  through  intra- 
day  trading  opportunities;  (2)  engage  in 
hedging  strategies  not  ciurently 


"  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Conunission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  Tinding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  ptotential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

"15U.S.C8  78s(/)(1994). 

"Because  of  potential  arbitrage  opportunities, 
the  Commission  believes  that  CBs  should  not  trade 
at  a  material  discount  or  premium  in  relation  to 
their  net  asset  value.  The  mere  potential  for 
arbitrage  should  keep  the  inarket  price  of  CBs 
comparable  to  their  net  asset  values:  therefore, 
arbitrage  activity  likely  will  not  be  significant.  In 
addition,  the  Fund  will  redeem  in-kind,  thereby 
enabling  the  Fund  to  invest  virtually  all  of  its  asseu 
in  securities  comprising  the  FT/S4P  Indices. 

"17  CFR  270.22C-1.  Investment  Company  Act 
Rule  22C-1  generally  pirovides  that  a  registered 
investment  company  issuing  a  redeemable  security, 
its  principal  underwriter,  and  dealers  in  that 
security  may  sell,  redeem,  or  repurchase  the 
security  only  at  a  price  based  on  the  net  asset  value 
next  computed  after  receipt  of  an  investor's  request 
to  purchase,  redeem,  or  resell.  The  net  asset  value 
of  an  open-end  management  investment  company 
generally  is  computed  once  daily  Monday  through 
Friday  as  designated  by  the  investment  company's 
board  of  directors.  The  Commission  granted  CBs  an 
exemption  from  this  provision  to  allow  them  to 
trade  in  the  secondary  market  at  negotiated  prices. 
See  Investment  Company  Act  Release  No.  21802; 
International  Series  Release  No.  943,  March  5.  1996. 


available  to  retail  investors;  and  (3) 
reduce  transaction  costs  for  trading  a 
portfolio  of  securities. 

Although  the  value  of  CBs  will  be 
based  on  the  value  of  the  securities  and 
cash  held  in  the  Fund,  CBs  are  not 
leveraged  instruments. ^^  in  essence,  CBs 
,  are  equity  securities  that  represent  an 
interest  in  a  portfolio  of  stocks  designed 
to  reflect  substantially  the  apphcable 
FT/S&P  Index.  Accordingly,  it  is 
appropriate  to  regulate  CBs  in  a  manner 
similar  to  other  equity  securities. 
Nevertheless,  in  approving  the  CHX's 
proposal  to  trade  CBs,  the  Commission 
believes  that  the  unique  nature  of  CBs 
requires  that  certain  product  design, 
disclosure,  trading,  and  other  issues  be 
addressed. 

A.  CountryBaskets  Generally 

As  stated  in  the  approval  of  the 
NYSE's  proposal  to  list  and  trade  CBs,^'' 
the  Commission  believes  that  the  CBs 
are  reasonably  designed  to  provide 
investors  with  an  investment  vehicle 
that  substantially  reflects  in  value  the 
Index  it  is  designed  upon,  and,  in  turn, 
the  performance  of  the  speciHed  U.S,  or 
foreign  market.  In  this  regard,  the 
Commission  notes  that  the  WIPC 
imposes  specific  criteria  in  its  selection 
of  Index  countries  and  components.  For 
a  market  to  be  eligible  for  inclusion  in 
an  FT/S&P  Index,  it  must  allow  direct 
equity  investment  by  non-nationals, 
make  timely  and  accurate  data  available, 
impose  no  significant  exchange 
controls,  demonstrate  significant 
international  investment  interest,  and  be 
sufficiently  liquid.  For  a  security  to  be 
included  in  a  given  Index,  it  may  not  be 
in  the  bottom  5%  of  a  market's 
capitalization,  it  must  be  eligible  to  be 
owned  by  foreigners,  25%  of  its  full 
capitalization  must  be  publicly  available 
for  investment,  and  it  may  not  fail  to 
trade  for  more  than  15  business  days 
within  each  of  two  consecutive  quarters. 
The  aim  of  component  selection  is  to 
make  Index  components  highly 
representative  of  the  over-all  economic 
sector  make-up  and  market 
capitalization  of  a  given  market.  The 
Commission  beUeves  that  these  criteria 
should  serve  to  ensure  that  the 
underlying  securities  of  these  Indices 
are  well  capitalized  and  actively  traded. 


*•  In  contrast,  proposals  to  list  exchange-traded 
derivative  products  that  contain  a  built-in  leverage 
feature  or  component  raise  additional  regulatory 
issues,  including  heightened  concerns  regarding 
manipulation,  market  impact,  and  customer 
suitability.  See  e.g.,  Securities  Exchange  Act 
Release  No.  36165  (August  29,  1995),  60  FR  46653 
(relating  to  the  establishment  of  uniform  listing  and 
trading  guidelines  for  stock  index,  currency,  and 
currency  index  warrants). 

"■Securities  Exchange  Act  Release  No.  36923, 
«upra  note  11. 


The  Commission  also  notes  that  the 
CB  series'  investment  policies  require 
that  at  least  95%  of  a  CB  series' 
investments  be  in  the  equity  securities 
that  are  the  constituent  securities  of  the 
relevant  FT/S&P  Index.  In  addition,  the 
weighting  of  the  portfolio  securities  of 
each  series  substantially  correspond  to 
their  proportional  representation  in  the 
corresponding  FT/S&P  Index.^s  This 
will  help  to  ensure  that  an  investment 
in  CBs  is  substantially  similar  to  an 
investment  in  the  securities  comprising 
the  related  FT/S&P  Index. 

B.  Disclosure 

The  Commission  believes  that  the 
Exchange's  proposal  should  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  tMTOs,  characteristics,  and  risks  of 
trading  Units,  including  CBs.^^  As  noted 
above,  all  Unit  investors,  including 
investors  purchasing  CBs  in  the 
secondary  market  at  the  CHX  pursuant 
to  UTP,  will  receive  a  prospectus 
regarding  the  product.  Because  Units, 
including  CBs  trading  on  the  CHX 
pursuant  to  UTP,  wrill  be  in  continuous 
distribution,  the  prospectus  delivery 
requirements  of  the  Securities  Act  of 
1933  will  apply  both  to  initial  investors, 
and  to  all  investors  purchasing  such 
securities  in  the  secondary  market  at  the 
CHX.  The  prospectus  will  address  the 
special  characteristics  of  a  particular 
Unit,  including  a  statement  regarding 
that  Unit's  redeemability,  and  method  of 
creation.  With  respect  to  CBs,  the 
prospectus  will  state  specifically  that 
CBs  individually  are  not  redeemable. 

The  Commission  also  notes  that  upon 
the  initial  listing  of  or  extension  of 
unlisted  trading  privileges  to  any  class 
of  Units,  including  CBs,  the  Exchange 
vdll  issue  a  circular  to  its  members 
explaining  the  unique  characteristics 
and  risks  of  this  type  of  security.  The 
circular  will  note  that  before  an 
Exchange  member  undertakes  to 
recommend  a  transaction  in  Units,  it 
should  make  a  determination  that  it  is 
in  compliance  with  applicable  rules  of 
other  self-regulatory  organizations  of 
which  it  is  a  member,  including 
applicable  suitability  and  know-your- 


"The  actual  components,  component 
capitalization,  and  component  weightings  for  each 
series  as  of  December  29,  1995.  were  submitted  as 
part  of  a  Form  N-IA  registration  statement  of  "The 
CountryBaskets  Index  Fund,  Inc.  under  the 
Securities  Act  of  1933  and  the  Investment  Company 
Act  of  1940.  Registration  Nos.  33-85710;  811-8734. 

"The  CHX  Slates  that  if  may.  in  the  future,  seek 
to  obtain  an  exemption  from  the  prospectus 
delivery  requirement  with  respect  to  Units  trading 
on  the  Exchange.  In  the  event  it  obtains  such  an 
exemption,  the  Exchange  will  discuss  with 
Commission  staff  the  appropriate  level  of  disclosure 
that  should  be  required  with  respect  to  the  Units 
being  listed,  and  will  file  any  necessary  rule  change 
to  provide  for  such  disclosure. 
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customer  rules.  The  circular  also  will 
address  members'  responsibility  to 
deliver  a  prospectus  to  all  investors  as 
well  as  highlight  the  characteristics  of 
purchases  in  Units,  including  CBs, 
including  that  they  only  are  redeemable 
in  Creation  Unit  size  aggregations. 

C.  Trading  of  CBs 

The  Commission  finds  that  adequate 
rules  and  procedures  exist  to  govern  the 
trading  of  Units,  including  the  trading  of 
CBs  by  the  CHX  pursuant  to  UTP.  In 
this  regard,  the  Commission  notes  that 
Units  are  deemed  equity  securities 
subject  to  CHX  rules  applicable  to  the 
trading  of  equity  securities. 
Accordingly,  the  Exchange's  existing 
general  rules  that  cvurently  apply  to  the 
trading  of  equity  securities  also  will 
apply  to  Units,  including  CBs.  These 
rules  include  those  governing:  the 
auction  market  (including  trading  halt 
provisions  pursuant  to  CHX  Article  IX, 
Rule  lOA);  priority,  parity  and 
precedence  of  orders;  members  dealing 
for  their  own  accounts;  specialist,  odd- 
lot  broker,  and  registered  trader 
responsibilities;  handling  of  orders  and 
reports;  pubUcations  of  transactions  and 
changes;  comparisons  and  exchange  of 
contracts;  marking  to  the  market; 
settlement  of  contracts;  dividends, 
interests,  and  rights;  reclamations; 
closing  contracts;  and  lending 
securities. 30  The  CHX  also  will  consider 
suspending  trading  in  a  series  of  Units 
if  it  deems  that  an  event  or  condition 
exists  that  makes  further  dealings  on  the 
Exchange  inadvisable. 

In  addition,  the  Exchange  has 
proposed  specific  listing  and  delisting 
critena  to  accommodate  the  trading  of 
Units.  These  criteria  should  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  in  each  series  of  Units  to 
allow  for  the  maintenance  of  fair  and 
orderly  markets.  The  delisting  criteria 
also  allows  the  Exchange  to  consider  the 
suspension  of  trading  and  the  delisting 
of  a  series  of  Units,  including 
suspending  trading  in  CBs  traded  on  the 
Exchange  pursuant  to  UTP,  if  an  event 
were  to  occur  that  made  further  dealings 
in  such  securities  inadvisable.  This  will 
give  the  Exchange  flexibility  to  suspend 
trading  and  delist  Units,  if 
circumstances  warrant  such  action.  For 
example,  as  noted  above,  suspending 
trading  in  CBs  might  be  appropriate  if 
Telesphere  no  longer  were  able  to 
calculate  indicative  values,  and  no 
acceptable  alternative  arrangements 
could  be  found. ^'i  In  addition,  as  noted 
above,  in  the  imlikely  event  that  CBs 
become  a  surrogate  for  trading  a  single 
or  few  securities,  such  an  event  could 


raise  issues  pursuant  to  the  Act  that 
would  require  suspending  trading  in 
CBs  so  as  to  ensure  compliance  with  the 
Act.3^  Accordingly,  the  Commission 
believes  that  the  rules  governing  the 
trading  of  Units  provide  adequate 
safeguards  to  prevent  manipulative  acts 
and  practices  and  to  protect  investors 
and  the  public  interest. 

D.  Indicative  Indices 

The  Commission  believes  that  given 
that  the  NYSE  is  disseminating  the 
indicative  values  for  the  nine  Indices 
upon  which  CBs  are  based,  investors  are 
provided  with  timely  and  acciu^te 
information  concerning  the  value  of  the 
FT/S&P.  The  Commission  understands 
that  the  information  is  disseminated 
through  the  faciUties  of  the  CTA  and 
will  reflect  currently-available  stock 
price  information.  Moreover,  it  is 
calculated  based  upon  the  same  pricing 
algorithm  and  methodology  used  by  the 
FT/S&P  calculators  and  is  disseminated 
every  30  seconds  during  the  regular 
NYSE  trading  day.^^  In  addition,  since 
it  is  expected  that  the  market  value  of 
the  CBs  will  closely  track  the 
performance  of  the  applicable  FT 
Index,3*  the  Commission  believes  that 
the  indicative  values  provide  investors 
with  adequate  information  to  determine 
the  intra-day  value  of  a  given  CB 
series.'* 

E.  Specialists 

The  Commission  finds  that  it  is 
consistent  with  the  Act  to  allow  a 
specialist  registered  in  a  security  issued 
by  an  Investment  Company  to  purchase 
or  redeem  the  listed  security  from  the 
issuer  as  appropriate  to  faciUtate  the 
maintenance  of  a  fair  and  orderly 
market  in  that  seciuity.  The 
Commission  believes  that  such  market 
activities  should  enhance  liquidity  in 
such  securities  and  facilitate  a 
specialist's  market-making 
responsibilities.  In  addition,  because  the 
specialist  only  will  be  able  to  purchase 
and  redeem  Units  on  the  same  terms 
and  conditions  as  any  other  investor 
(and  only  at  NAV),  and  Creation 


>o  See  CHX  Rules,  Parts  II  &  m  passim. 
>>  See  supra  note  10. 


"  See  note  17,  supra. 

"  See  Securities  Exchange  Act  Release  No.  36923. 
supra  note  11. 

'*  See  Form  N-IA,  supra  note  28.  Each  CB  series 
is  required  to  invest  the  largest  proportion  of  its 
assets  as  is  practicable,  and  in  any  event  at  least 
95%  of  its  net  assets,  in  the  securities  of  the 
corresponding  FT/S&P  Index,  and  the  vtreighting  of 
the  portfolio  securities  of  each  CB  series  should 
substantially  correspond  to  their  proportional 
representation  in  the  relevant  FT/S&P  Index.  Id. 

''In  addition,  each  series  calculates  its  NAV  per 
share  at  the  close  of  the  regular  trading  session  for 
the  NYSE  on  each  day  that  the  NYSE  is  open  for 
business.  NAV  generally  will  be  based  on  the  last 
quoted  sales  price  on  the  securities  exchange  or 
national  securities  market  on  which  a  given  series' 
component  securities  are  quoted.  Id. 


Transactions  must  occur  through  the 
distributor  and  not  directly  with  the 
issuer,  the  Commission  believes  that 
concerns  regarding  potential  abuse  are 
minimized.  As  noted  below,  the 
Exchange's  existing  surveillance 
procedures  also  should  ensure  that  such 
purchases  are  only  for  the  purpose  of 
maintaining  fair  and  orderly  markets, 
alid  not  for  any  other  improper  or 
speculative  purposes.  Finally,  the 
Commission  notes  that  its  approval  of 
this  aspect  of  the  Exchange's  rule 
proposal  does  not  address  any  other 
requirements  or  obligations  under  the 
federal  securities  laws  that  may  be 
appUcable.^ 

F.  Surveillance 

ite  Commission  believes  that  the 
CHX's  existing  surveillance  procedures 
should  be  adequate  to  address  any 
concerns  associated  with  sf)ecialists 
purchasing  and  redeeming  Creation 
Units.  The  Exchange  has  represented 
that  its  existing  surveillance  procedures 
should  allow  it  to  identify  situations 
where  speciaUsts  purchase  or  redeem 
Creation  Units  to  ensure  compliance 
with  the  rule.3^ 

G.  Scope  of  the  Commission's  Order 

The  Commission  is  approving  in 
general  the  Exchange's  proposed  Usting 
and  deUsting  standards  for  Units 
representing  an  interest  in  an 
Investment  Company  that  would  hold  a 
Fund  Basket,  and  specifically  the 
Exchange  proposal  to  trade  the  nine 
series  of  Country  Baskets  described 
herein  pursuant  to  UTP.  The 
Commission  notes  that  Rule  12f-5 
under  the  Act  requires  that  a  national 
securities  exchange  not  extend  unUsted 
trading  privileges  to  any  security  unless 
it  has  in  effect  a  rule  or  rules  providing 
for  transactions  in  the  class  or  type  of 
security  to  which  the  exchange  extends 
unlisted  trading  privileges.'*  The 
Commission  believes  that  the 
Exchange's  proposed  listing  standards 
for  Units  are  consistent  with  this 
requirement  euid  will  allow  the  CHX  to 
trade,  pursuant  to  UTP,  the  nine  CBs 
.  currently  trading  on  the  NYSE.  Other 
similarly  structured  products  would 
require  review  by  the  Commission 
pursuant  to  Section  19(b)  of  the  Act 
prior  to  being  listed  on  the  CHX  or 


"The  Commission  notes  that  with  respect  to  CBs. 
broker  dealers  and  other  persons  are  cautioned  in 
the  prospectus  and/or  the  Fund's  statement  of 
additional  information  that  some  activities  on  their 
p>art  may,  depending  on  the  circumstances,  result  in 
their  being  deemed  statutory  underwriters  and 
subject  them  to  the  prospectus  delivery  and  liability 
provisions  of  the  Securities  Act  of  1933. 

"Letter  from  J.  Craig  Long,  Foley  &  Lardner.  to 
Sharon  Lawson,  Senior  Special  Counsel.  OMS, 
Division,  dated  lune  22, 1996. 

»»17CFR240.12f-5. 
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traded  pursuant  to  UTP.  Moreover,  CBs 
based  on  FY/S&P  Indices  not  described 
herein,  would  require  consultation  with 
the  Commission  as  to  whether  a  filing 
pursuant  to  Section  19(b)  of  the  Act  is 
required  prior  to  being  listed  on  the 
Exchange,  or  traded  pursuant  to  UTP. 

The  (Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
amends  interpretation  and  Policy  .01  of 
Article  XXVIII,  Rule  23  to  require  that 
the  Japan  Series  have  a  minimum  of 
500.000  CBs  outstanding  prior  to  the 
commencement  of  trading  on  the 
Exchange.  As  discussed  above,  CHX 
must  have  listing  standards  comparable 
to  those  of  the  primary  exchange  on 
which  the  security  is  traded.  The 
Commission  notes  that  this  Amendment 
brings  CHX's  listing  standards  into 
conformity  with  those  of  the  NYSE. 
Accordingly,  the  Commission  does  not 
believe  Amendment  No.  2  raises  any 
new  or  unique  regulatory  issues. 
Therefore,  the  Commission  believes  it  is 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposal  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  September  18, 1996. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act, 
and,  in  particular,  Section  6  of  the  Act. 


It  is  therefore  ordered,  pursuant  to 
SecUon  19(b)(2)  of  the  Act,39  that  the 
proposed  rule  change  (File  No.  SR- 
CHX-96-12),  as  amended  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  96-21890  Filed  8-27-96;  8:45  am] 

BtLUNO  CODE  8010-01-M 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange 
Incorporated  Relating  to  Its  Rule  on 
the  Evaluation  of  Its  Equity  Specialists 

August  21,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  August  18,  1996, 
the  Pacific  Stock  Exchange  Incorporated 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

/.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt  a 
pilot  program  amending  its  rule  on  the 
evaluation  of  its  equity  specialists. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  sef  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


"15  U.S.C.  78s{b)(2)  (1988). 
'"17  CFR  200.30-3(a)(12). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  adopt  a 
pilot  program  amending  its  rule  relating 
to  specialists  evaluations  for  a  nine 
month  period  from  October  1,  1996  to 
June  30.  1997.  Currently,  PSE  Rule 
5.37(a)  provides  that  the  Equity 
Allocation  Committee  ("EAC")  shall 
evaluate  all  registered  specialists  on  a 
quarterly  basis  and  that  each  registered 
specialist  shall  receive  an  overall 
evaluation  rating  based  on  the  following 
three  measures  of  performance:  (1) 
Specialist  Evaluation  Questionnaire 
Survey  ("Questionnaire");  (2)  SCOREX 
Limit  Order  Acceptance  Performance; 
and  (3)  National  Market  System  Quote 
Performance. 

The  Exchange  is  proposed  to  modify 
PSE  Rule  5.37(a)  by  adding  three  new 
measures  of  performance  and 
eliminating  one  measure  of 
performance.  The  new  measures  are:  (1) 
Executions;  (2)  Book  Display  Time;  and 
(3)  Post  1-P.M.  Parameters.  The 
Exchange  is  also  proposing  to:  add  more 
questions  to  the  Questionnaire  and  to 
expand  the  National  Market  System 
Quote  Performance  measure  (for  the 
nine  month  pilot,  this  criterion  will  be 
referred  to  as  "Quote  Performance") '  to 
include  a  performance  measure  for 
bettering  the  quote.  In  addition,  the 
Exchange  is  proposing  to  eliminate 
SCOREX  Limit  Order  Acceptance 
Performance  as  a  measure  of  specialist 
performance.  The  Exchange's  new  rule 
for  the  evaluation  of  specialists  will 
therefore  consist  of  five  separate 
measures  of  performance,  as  specified 
below: 

a.  Executions.  This  category,  on 
which  50%  of  each  specialist  evaluation 
is  based,  consists  of  four  subcategories: 
(a)  Turnaround  Time;  (b)  Holding 
Orders  Without  Action;  (c)  Trading 
Between  the  Quote;  and  (d)  Executions 
in  Size  Greater  Than  BBO. 

"Turnaround  Time"  calculates  the 
average  number  of  seconds  for  all 
eligible  orders  up  to  1,099  shares  based 
upon  the  number  of  seconds  between 
the  receipt  of  a  market  or  marketable 
limit  order  in  P/COAST  and  the 
execution,  partial  execution,  stopping, 
or  cancellation  of  the  order.  An  order 
that  is  moved  from  the  auto-ex  screen  to 
the  manual  screen  will  accumulate  time 
until  it  is  executed,  partially  executed, 
stopped,  or  canceled.  This  measurement 
begins  after  the  stock  opens  for  the  day 
on  the  primary  market.  Only  those 
orders  received  by  P/COAST  after  the 


1-8  .... 

9-10  .. 

11-12 

13-14* 

1S-16 

17-18 

T9-20 

21-22 

2^-24 

25-26 

27+  .... 


1-3  .... 

4-6  .... 

7-9  .... 

10-12 

13-15 

16-18 

1&-21 

22-24 

2&-27 

28-30 

31+  .... 


'  See  infra  text  accompanying  note  4. 
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stock  opens  will  be  counted.  If  there  is 

a  trading  halt  or  period  when  the  P/ 
COAST  system  is  experiencing 
probiems,  Turnaround  Time  will  not  be 
included  for  those  blocks  of  time.  A 
specialist  will  be  awarded  points  based 
on  the  average  number  of  seconds 
between  the  receipt  of  eligible  market  or 
marketable  limit  orders  and  any  of  the 
actions  specified  above  being  taken 
upon  such  orders.  This  category'  will 
count  for  15%  of  the  overall  score.  The 
parameter  ranges  and  corresponding 
points  for  Turnaroxmd  Time  are  listed 
below: 


Numtjer  of  seconds  parameter  range 


1-8  .... 

9-10  .. 

11-12 

13-14* 

15-16 

17-18 

T&-20 

21-22 

2S-24 

25-26 

27+  .... 


Points 


10 
9 
8 
7 
6 
5 
4 
3 
2 
1 
0 


"Holding  Orders  Without  Action" 
measures  the  number  of  market  and 
marketable  limit  orders  up  to  10,099 
shares  that  are  held  without  action  for 
greater  than  25  seconds.  As  in  the 
Turnaround  Time  calculation,  a 
cancellation,  a  stop,  an  execution,  or 
partial  execution  stops  the  clock.  This 
measurement  begins  after  the  stock 
opens  for  the  day  on  the  primary 
market.  Only  those  orders  received  by 
P/COAST  after  the  stock  opens  vsnll  be 
coujited.  If  there  is  a  trtding  halt  or 
period  when  the  P/COA'ST  system  is 
experiencing  problems,  those  blocks  of 
time  will  be  excluded  from  the  Holding 
Orders  Without  Action  calculation.  The 
specialist  will  be  awarded  points  based 
on  the  percentage  of  orders  that  are  held 
under  the  established  time  period.^  This 
category  will  count  for  15%  of  the 
overall  score.  The  parameter  ranges  and 
corresponding  points  for  Holding 
Orders  Without  Action  are  hsted  below: 


"Trading  Between  the  Quote" 
measures  the  number  of  market  and 
marketable  limit  orders  that  are 
executed  between  the  best  primary 
market  bid  and  offer.  For  this  criterion 
to  count  toward  the  overall  evaluation 
score,  ten  orders  or  more  must  have 
been  executed  during  the  quarter  the 
specialist  is  being  evaluated.  If  less  than 
ten  orders  are  executed,  this  criterion 
will  not  be  counted  and  the  rest  of  the 
evaluation  criteria  will  be  given  more 
weight. 

When  a  market  or  marketable  limit 
order  is  executed,  the  execution  price  is 
compared  to  the  primary  bid  and  offer. 
The  specialist  will  be  awarded  points 
based  on  the  percentage  of  orders  the 
specialist  receives  that  are  executed 
between  the  primary  bid  and  offer.  If  the 
execution  price  falls  between  the 
primary  bid  and  the  primary  offer,  the 
trade  is  coimted  as  one  that  traded 
between  the  quote  at  the  time  of 
execution.  Each  time  a  trade  is 
executed,  the  primary  market  quote  will 
be  noted.  If  the  spread  of  that  quote  is 
two  or  more  trading  fractions  apart,  that 
trade  will  count  as  one  eligible  for  the 
comparison  of  the  execution  price  to  the 
quote.  If  there  is  a  trading  halt  or  period 
when  the  P/COAST  system  is 
experiencing  problems,  those  blocks  of 
time  will  not  be  included  in  the  Trading 
Between  the  Quote  calculation. 

This  category  will  count  for  10%  of 
the  overall  score.  The  parameter  ranges 
and  corresponding  points  for  Trading 
Between  the  Quote  are  listed  below: 


Percent  of  orders  parameter  range 


1-3  .... 

4-6  .... 

7-9  .... 

10-12 

13-15 

1&-18 

19-21 

22-24 

25-27 

28-30 

31+  .... 


Points 


10 
9 
8 

7 
6 
5 
4 
3 
2 
1 
0 


2  I.e.,  a  specialist  will  receive  fewer  points  the 
larger  the  percentage  of  orders  that  he  (she)  holds 
for  greater  than  25  seconds. 


time  will  not  be  included  in  the 
Executions  in  Size  Greater  Than  BBO 
calculation.  For  this  criterion  to  count 
toward  the  overall  evaluation  score,  ten 
orders  or  more  must  have  been  executed 
during  the  quarter  the  specialist  is  being 
evaluated.  If  less  than  ten  orders  are 
executed,  this  criterion  will  not  be 
counted  and  the  rest  of  the  evaluation 
criteria  will  be  given  more  weight. 

The  specialist  will  be  awarded  points 
based  on  the  percentage  of  orders  that 
are  executed  that  exceed  the  BBO  size. 
This  category  will  count  for  10%  of  the 
overall  score.  The  parameter  ranges  and 
corresponding  points  for  Executions  In 
Size  Greater  than  BBO  are  listed  below: 


Percent  of  orders  parameter  range 


51+  .... 

46-50 

41-45 

36-40 

31-35 

26-30 

21-25 

16-20 

11-15 

5-10  .. 

0-4  .... 


Points 


10 
9 
8 
7 
6 
5 
4 
3 
2 
1 
0 


"Executions  in  Size  Greater  Than 
BBO"  measures  the  nvmiber  of  market 
and  marketable  Umit  orders  which 
exceed  the  best  bid  and  offer  ("BBO") 
size.  When  a  market  or  marketable  limit 
order  is  executed,  the  order  must  meet 
two  tests  to  be  counted:  first,  the 
original  order  size  must  be  greater  than 
the  BBO  size;  and  second,  the  execution 
size  must  be  greater  than  the  BBO  size. 
If  the  execution  size  is  greater  than  the 
bid  size  (for  a  sell  order)  or  offer  size 
(for  a  buy  order),  the  trade  is  coimted  as 
one  that  was  executed  in  size  greater 
than  the  BBO.  If  there  is  a  trading  halt 
or  period  when  the  P/COAST  system  is 
experiencing  problems,  those  blocks  of 


Percent  of  orders  parameter  range 


98-100  

95-97.999 
92-94.999 
89-91 .999 
86-88.999 
83-85.999 
80-82.999 
77-79.999 
74-76.999 
71-73.999 
0-70.999  .. 


Points 


10 
9 
8 

7 
6 
5 
4 
3 
2 
1 
0 


b.  Specialist  Evaluation  Questionnaire 
Survey.  The  Questionnaire  is  filled  out 
by  equity  floor  brokers  on  a  quarterly 
basis.  The  Questiormaire  responses  will 
count  for  15%  of  the  overall  score.  Each 
question  in  the  Questionnaire  has  a 
possible  rating  of  1  to  10.  Each  question 
will  be  weighted  equally  and  will  coimt 
for  1.875%  of  the  overall  evaluation 
score. 

The  Questionnaire  currently  solicits 
from  floor  brokers  ratings  in  the 
following  categories:  the  quality  of 
markets  maintained  by  the  specialist; 
the  specialist's  effectiveness  in  his  (her) 
handling  of  orders;  commimication;  and 
the  specialist's  handling  of  clerical  and 
administrative  matters.  The 
Questiormaire  will  be  expanded  to 
solicit  from  floor  brokers  ratings  on  the 
speciahst's:  handling  of  manual  orders 
for  a  size  greater  than  that  provided  for 
in  the  BBO;  failure  trade  on  displayed 
quotes;  representation  of  the  broker's 
orders  in  his  (her)  quotes;  and 
facilitation  of  crosses. 

The  new  questions  proposed  to  be 
added  to  the  Questioruiaire  are  the 
follov>ring:  Does  the  specialist  handle 
manual  orders  from  floor  brokers  for 
greater  than  the  BBO  size?  Does  the 
specialist  fail  to  trade  on  his  (her) 
displayed  quotes?;  Does  the  specialist 
adequately  represent  brokers'  orders  in 
the  quotes?;  and  Does  the  speciaUst 
allow  for  each  facilitation  of  crosses? 

c.  Book  Display  Time.  This  criterion 
calculates  the  percentage  of  the  book 
shares  at  the  best  price  in  the  book  that 
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are  displayed  in  the  specialist's  quote, 
by  symbol,  and  the  duration  of  time  that 
each  percentage  is  in  effect.  This 
criterion  rates  the  P/COAST  book 
displayed  100%  of  the  time.  The  sizes 
of  all  open  buy  limit  orders  at  the  best 
price  for  the  symbol  in  the  specialist's 
book  will  be  totaled  and  compared  to 
the  bid  size  quote.  The  sizes  of  all  open 
sell  limit  orders  at  the  best  price  for  the 
symbol  in  the  book  will  be  totaled  and 
compared  to  the  offer  size  quote.  This 
will  be  done  for  each  symbol  traded  by 
the  speciaUst,  and  only  for  those  orders 
priced  within  the  primary  quote.  Limit 
orders  in  the  book  which  are  priced 
beyond  the  primary  quote  will  not  be 
included;  they  will  not  be  executed 
until  they  reach  the  price  in  the  primary 
quote,  so  the  specialist  should  not  be 
required  to  cover  them  in  his  (her)  quote 
sizes. 


closing  on  that  day  for  the  stock  is 
under  $1.00.  the  trading  fraction  is  Vie; 
if  the  price  is  at  or  over  $1.00,  it  is  Vb. 

B.  If  the  primary  exchange  is  the 
Amex,  and  the  primary  bid  price  at 
closing  on  that  day  for  the  stock  is 
under  $10.00,  the  trading  fraction  is  Vie; 
if  thejprice  is  at  or  over  $10.00.  it  is  Vs. 

4.  The  specialist's  quote  sizes  in  effect 
ten  minutes  past  the  beginning  of  the 
Extended  Trading  Session  must  be  500 
shares  or  more  if  the  primary  bid  price 
is  less  than  $50.00.  or  200  shares  if  the 
primary  bid  price  is  $50.00  or  more. 

5.  The  specialist's  quote-spread 
parameters  must  apply  to  a  minimum  of 
25%  of  the  stocks  traded  at  the  post  to 
receive  full  credit  on  the  evaluation  (i.e., 
10  points). 

6.  If  the  specialist  executes  any  trades 
after  ten  minutes  of  the  Extended 
Trading  Session  and  they  are  priced 

The  specialist  will  be  awarded  points      within  the  allowable  trading  fraction  of 


on  the  basis  of  the  percentage  of  the 
book  that  the  speciahst  displays.  This 
category  will  count  for  15%  of  the 
overall  score.  The  parameter  ranges  and 
corresponding  points  for  Book  Display 
Time  are  listed  below: 


Percent  of  book  parameter  range 


80+  .... 

75-79 

70-74 

65-69 

60-64 

55-59 

50-54 

45-49 

40-^t4  , 

35-39  , 

0-34  ... 


Points 


10 
9 
8 
7 
6 
5 
4 
3 
2 
1 
0 


d.  Post-1  P.M.  Parameters.  This 
criterion  measures  the  specialist's  quote 
performance  in  the  post-1  p.m.  (Pacific 
Time)  auction  market  ("Extended 
Trading  Session").^  The  Posti  P.M. 
Parameters  criterion  has  the  following 
features: 

1.  Specialists'  activity  is  recorded  in 
post-1  p.m.  files,  where  there  is  one 
record  for  each  quote  and  trade  per  post 
and  symbol  as  they  occur  during  the 
extended  trading  session. 

2.  Specialists  are  not  subject  to  the 
post-1  p.m.  quote-spread  parameters 
until  after  1:10  p.m.  This  allows  the 
specialists  time  to  do  any  primary 
market  runoff  business  that  is  necessary. 

3.  The  specialist's  quote  prices  in 
effect  ten  minutes  past  the  begirming  of 
the  Extended  Trading  Session  must  be 
within  the  defined  number  of  trading 
fractions  of  the  primary  closing  quote. 

A.  If  the  primary  exchange  is  tne 
NYSE,  and  the  primary  bid  price  at 


'  The  PSE's  Extended  Trading  Session  is  an 
auction  market  trading  session  that  runs  from  1:00- 
1:50  p.m.  (Pacific  Time). 


the  primary  closing  quote  price,  the 
quantity  of  the  trade  is  deducted  from 
the  required  quote  size. 

7.  If  the  specialist  changes  his  (her) 
quote  at  any  time  on  the  same  day  for 
that  symbol  while  the  required  quote 
size  is  not  zero,  his  (her)  quote  price 
must  be  within  the  allowable  trading 
fraction  from  the  primary  closing  bid 
price  and  his  (her)  quote  size  must  be 
at  least  the  remaining  quote  size 
required  (as  adjusted  for  trades,  as 
explained  in  item  6).  If  either  the  price 
or  size  on  either  side  of  the  quote  for 
that  symbol  does  not  comply,  the 
symbol  is  not  counted  as  adhering  to  the 
parameters  for  that  day. 

8.  If,  at  the  end  of  the  Extended 
Trading  Session,  the  required  quote  size 
is  still  not  zero  (after  adjusted  for  trades) 
for  bid  and/or  ask,  but  the  specialist  has 
complied  with  the  quote  price  and  size 
guidelines  on  both  bid  and  ask,  the 
symbol  is  counted  as  one  that  adhered 
to  the  parameters. 

This  category  will  count  for  10%  of 
the  overall  score.  The  parameter  ranges 
and  corresponding  points  for  Post-1 
P.M.  Parameters  are  listed  below: 


Percent  of  book  parameter  range 

Points 

25+ 

10 
9 
8 
7 

R 

22-24.999 

19-21.999 „... 

16-18.999 

13-15.999 

10-12.999  

7-9.999 

5 
4 

4-6.999  

■» 

0-3.999  

0 

"Equal  or  Better  Quote  Performance" 
calculates  for  each  issue  traded,  the 
percentage  of  time  in  which  a 
specialist's  bid  or  offer  is  equal  to  or 
better  than  the  primary  market  quote 
with  a  500-share  market  size  or  the 
primary  market  size,  whichever  is  less, 
with  a  200-share  minimum.  This 
category  will  count  for  5%  of  the  overall 
score.  The  parameter  ranges  and 
corresponding  points  for  Equal  or  Better 
Quote  Performance  are  listed  below: 


Percent  of  time  parameter  range 


e.  Quote  Performance.  This  category, 
on  which  10%  of  each  specialist 
evaluation  is  based,  consists  of  two 
subcategories:  (a)  Equal  or  Better  Quote 
Performance;  and  (b)  Better  Quote 
Performance. 


40+  .... 

36-39 

32-35 

28-31 

24-27 

20-23 

16-19 

12-15 

8-11  .. 

4-7  .... 

CK3 


Points 


10 
9 
8 
7 
6 
5 
4 
3 
2 
1 
0 


"Better  Quote  Performance" 
calculates  for  each  issue  traded,  the 
percentage  of  time  in  which  a 
specialist's  bid  or  offer,  is  better  than 
the  primary  quote  with  a  500-share 
market  size  or  the  primary  market  size, 
whichever  is  less,  with  a  200-share 
minimum.  This  category  will  count  for 
5%  of  the  overall  score.  The  parameter 
ranges  and  corresponding  points  for 
Better  Quote  Performance  are  listed 
below: 


Percent  of  time  parameter  range 


4+ 

3—3.999 
2—2.999 
1—1.999 
0-0.999 


Points 


10 
9 
8 

7 
0 


The  Exchange  notes  that  the  pilot 
program  only  modifies  the  performance 
criteria  of  PSE  Rule  5.37(a). 
Consequently,  during  the  pilot  the  EAC 
will  evaluate  the  performance  of 
specialists  in  accordance  with  the 
standards  and  procedures  found  in  PSE 
Rule  5.37.  During  the  nine  month  pilot, 
the  Exchange  will  re-program  its 
computer  program  so  that  the  following 
three  criteria  are  based  upon  the 
national  best  bid  and  offer  instead  of  the 
primary  market  bid  and  offer:  Trading 
Between  the  Quote.  Book  Display  Time, 
and  Quote  Performance.*  Also,  during 
the  pilot,  the  Exchange  will  establish  an 
overall  passing  score  for  the 
performance  evaluation  as  well  as 
individual  passing  scores  for  each 
criterion.  The  exchange  will  file  a 
proposed  rule  change  with  the 
Commission  pursuant  to  Rule  19b-4  of 


•See  supra  note  1. 
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the  Act  that  will  include  these  changes 
by  May  1,1997. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  5  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
vsrith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  writh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubfic  Reference 
Section.  450  Fifth  Street,  N.W., 


Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PSE-9&-28 
and  should  be  submitted  by  September 
18.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  96-21891  Filed  8-27-96;  8:45  am] 
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[Release  No.  34-37593,  File  Nc.  SR-*>hlx- 
96-32] 

Self-Regulatory  Organizations   hovce 
of  Filing  of  Proposed  Rule  Change  Dy 
the  Philadelphia  Stock  Exchange,  :-^c  , 
Relating  to  Index  ODtion  Exerc  se 
Advices 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  July  29. 
1996.  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Reeulaton*  Organization's 
Statement  of  the  Terms  of  Substance  of 

the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Exchange 
Rule  1042A,  Exercise  of  Option 
Contracts,  and  Floor  Procedure  Advice 
("Advice")  G-1,  retitled  Index  Option 
Exercise  Advice  Forms,  to  provide  that 
the  deadline  for  submitting  a 
memorandum  to  exercise  and  an 
exercise  advice  form  will  be  "no  later 
than  4:30  p.m.  or  fifteen  minutes  after 
the  close  of  trading,  if  trading  hours  are 
modified  or  extended  beyond  4:15  p.m." 
Currently,  the  deadline  for  such 
submissions  is  "no  later  than  4:30  p.m." 
In  addition,  the  Phlx  proposes  to  codify 
that  anyone  intending  to  exercise  index 
options  must  complete  a  memorand'im 
to  exercise  and/or  an  exercise  advice 
form  in  compliance  with  the  exercise 
cut-off  time  and  must  exercise  that 
amount  of  option  contracts  indicated  on 
such  forms. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  1042A  and  Advice  G- 
1  govern  the  exercise  of  index  options.^ 
Specifically,  Exchange  Rule  1042A(a)(i) 
requires  that  a  memorandum  to  exercise 
any  American-style  index  option 
contract  must  be  received  or  prepared 
by  the  Phlx  member  organization  no 
later  than  4:30  p.m.  on  the  day  of 
exercise.  In  addition.  Exchange  Rule 
1042A(a)(ii)  requires  the  submission  of 
an  exercise  advice  form  to  the  Exchange 
no  later  than  4:30  p.m.  when  exercising 
American-style  index  option  contracts.'* 

In  this  regard,  the  Exchange  has 
attempted  to  create  a  level  playing  field 
among  option  investors  by  maintaining 
a  cut-off  time  to  ensiue  that  all  exercise 
decisions  occur  promptly  after  the  close 
of  trading.  Consequently,  to  prevent 
fraud  and  unfairness,  a  long  option 
holder  is  prohibited  from  exercising 
index  options  on  non-expiration  days 


» 15  U.S.C.  78f(b)(5). 


'  15  U.S.C.  78s(b)(l)  (1988). 
M7  CFR  240.19l>-4. 


'  The  Exchange  notes  that  with  respect  to  index 
option  contracts,  clearing  members  are  also 
required  to  follow  the  procedures  of  the  Options 
Clearing  Corporation  ("OCC")  for  tendering  exercise 
notices.  Exercise  notices  are  the  exercise 
instructions  required  by  OCC  and  are  distinct  from 
exercise  advices  which  are  required  by  Exchange 
rules. 

*The  Phbc  notes  that  Exchange  Rule  1042A 
previously  allowed  the  submission  of  a 
memorandum  to  exercise  and  an  exercise  advice 
form  until  five  minutes  after  the  close  of  trading. 
See  Securities  Exchange  Act  Release  No.  32991 
(September  30.  1993),  58  FR  52337  (October  7, 
1993)  (File  No.  SR-Phlx-92-31).  Specifically,  the 
exercise  cut-off  time  for  narrow-based  index  options 
was  4:15  p.m.  or  five  minutes  after  the  close  of 
trading,  and  for  broad-based  index  options  it  was 
4:20  pm  or  five  minutes  after  the  close  of  trading. 
When  the  exercise  cut-off  time  was  changed  to  4:30 
p.m..  however,  the  language  "or  five  minutes  after 
the  close  of  trading"  was  deleted.  See  Securities 
and  Exchange  Act  Release  No.  37077  (April  5, 
1996),  61  FR  16156  (April  11,  1996)  (File  No.  Phbt- 
95-86).  As  such,  the  Phlx's  current  proposal 
resurrects  this  concept 
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based  on  information  obtained  after  the 
cut-off.' 

The  Exchange  cxirrently  proposes  to 
amend  these  provisions  such  that  the 
exercise  cut-off  time  would  be  4:30  p.m. 
or  fifteen  minutes  after  the  close  of 
trading,  where  trading  hours  are 
modified  or  extended  beyond  4:15  p.m. 
For  instance,  on  certain  days  prior  to  a 
holidav.  the  Exchange  may  cease  trading 
broad -based  index  options  at  1:15  p.m. 
Under  the  current  rule,  however,  the 
exercise  cut-off  time  would  remain  at 
4  30  p  m  .  regardless  of  when  trading 
ceased.  In  comparison,  under  the 
proposal,  the  exercise  cut-off  time  in  the 
above  example  would  change  to  1:30 
pm 

With  respect  to  trading  hours 
extending  beyond  4:15  p.m..  the 
Exchange  notes  that  in  certain  situations 
a  trading  rotation  may  occur  after  the 
ordinarv'  4:10  or  4:15  p.m.  close  of 
trading.  For  instance,  if  a  halt  in  the 
trading  of  a  component  issue  causes  an 
index  option  to  halt  trading,  and  if  the 
index  option  re-opens  at  4:00  p.m.,  an 
opening  rotation  may  need  to  be 
conducted  Because  such  rotation  may 
result  in  extended  trading  hours,  the 
exercise  cut-off  time  under  the  proposal 
would  be  fifteen  minutes  after  the  end 
of  the  rotation.  In  this  manner,  a  cut-off 
of  fifteen  minutes  after  the  close  of 
trading  will  ensure  that  index  option 
traders  and  investors  have  adequate 
time  to  make  exercise  decisions. 

In  addition,  the  Exchange  proposes  to 
adopt  an  amendment  procedure  to 
facilitate  changes  in  exercise  decisions 
prior  to  the  cut-off  time.  The  amended 
exercise  advice  form  and  amendment 
procedure  should  add  certainty  to  the 
exercise  process  by  clarifying  how  a 
change  in  a  decision  to  exercise  should 
be  indicated  to  the  Exchange.  In  this 
manner,  when  amending  an  exercise 
decision,  a  new  exercise  advice  form 
must  be  filed  with  the  Exchange,  listing 
all  exercise  decisions,  not  just  the  one 
being  amended  Omitting  one  series 
means  that  no  exercise  of  that  series  is 
intended  and  a  violation  of  the  rule 
occurs  if  that  series  is  exercised. 
Further,  all  exercise  advice  forms, 
whether  original  or  those  amending 
previous  submissions,  must  be  filed 
prior  to  the  exercise  cut-off  time. 


'  Pursu&nt  to  Exchange  Rule  1042A(b),  however, 
these  requirements  are  not  applicable  on  the  last 
business  day  before  expiration,  generally  an 
"expiration  Friday."  The  alxjve  requirements  are 
also  not  applicable  to  European-style  index  options 
which,  by  definition,  cannot  he  exercised  prior  to 
expiration.  Lastly,  the  Exchange  notes  that  the 
procedures  for  exercising  equity  option  contracts, 
contained  in  Exchange  Rule  1042,  are  not  afiectad 
by  this  rule  proposal. 


2.  Statutory  Basis 

The  Phlx  believes  that  its  proposal  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5],  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
ft^udulent  and  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to 
securities,  as  well  as  to  protect  investors 
and  the  pubUc  interest,  by  allowing  a 
reasonable  amount  of  time  to  submit  an 
exercise  decision  when  trading  hours 
are  modified  or  extended. 

B.  Self-Regulatory  Organization's 
Statement  on  Bruden  on  Competition 

The  self-regulatory  organization  does 
not  beUeve  that  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  mstitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  ruJe 
changes  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  §  552,  wil  be 

available  for  inspection  and  copying  at 
the  Corrimissions  Public  Reference 
Section,  450  fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  FhLx.  All  submissions 
should  refer  to  File  No.  SR-Phix-96-32 
and  should  be  submitted  by  September 
18, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authorirs-  * 

Margaret  H.  McFarland, 

Deputy  Secretan'. 

IFR  Doc.  96-21888  Filed  8-27-96;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

August  22,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  26, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  .Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  ctirrent  limits  for  certain 
categories  are  being  adjusted,  variously, 

for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995),  Also 


» 17  CFR  200.30-3  (a)(12). 
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see  60  FR  65290,  published  on 
December  19,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions 
D.  Michael  Hutchinson. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 

Agreements 

August  22,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13,  1995,  by  the 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Bangladesh 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1996  and 
extends  through  December  31, 1996. 

Effective  on  August  26,  1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twetve-month 
limit' 

237 

335 

336/636 

338/339 

347/348 

363 ;... 

641  

374,228  dozen. 
182,806  dozen. 
375,691  dozen. 
1.243,490  dozen. 
2,095,780  dozen. 
23,850,a'>8  numbers. 
805,735  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31.1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 
Sincerely, 

D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.96-21916  Filed  8-27-96;  8:45  am] 
MUMS  CODE  3S10-OR-F 


Adjustment  of  an  Import  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Cotton  and  Wooi  Textile 
Products  Produced  or  Manufacturea  in 
Guatemala 

August  22,  1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit  and  guaranteed  access  level. 

EFFECTIVE  DATE:  August  26,  1996. 
FOR  FURTHER  INFORIKIATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  [7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Category  448  is 
being  increased  for  carryforward.  Also, 
the  Government  of  the  United  States  has 
agreed  to  increase  the  1996  guaranteed 
access  level  for  Categories  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
pubhshed  on  December  19,  1995).  Also 
see  60  FR  62398,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  22,  1996: 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 


of  Textile  Agreements.  That  .directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1996  and  extending  through 
December  31. 1996. 

Effective  on  August  26,  1996.  you  are 
directed  to  increase  the  limit  for  Category  448 
to  48.992  dozen ',  as  provided  for  by  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing. 

Also,  you  are  directed  to  increase  the  1996 
guaranteed  access  level  (GAL)  for  Categories 
347/348  to  1,800,000  dozen.  The  GAL  for 
Category  448  remains  unchanged. 

The  Gommittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  96-21917  Filed  8-27-96;  8:45  am) 

BILUNG  CODE  3510-OR-F 


A:;  ..sT'^  e-:  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

August  22.  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  Umits  for  Categories  338 
and  339  are  being  increased  for  special 
shift,  reducing  the  limit  for  Categories 
638/639  to  accoimt  for  the  increases. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


<  The  limit  has  not  been  adjusted  to  acxx>unt  for 
any  imports  exported  after  December  31, 1995. 
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Categories  with-  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19.  1995).  Also 
see  60  FR  62393.  published  on 
December  6.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  It  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
.Agreements  Act  and  the  Uruguay  Round 
.Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D,  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Aagusi  ZZ,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  1995,  by  the 
Acting  Chairman,  Conmiittee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Pakistan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1996  and  extends 
through  December  31,  1996. 

Effective  on  .August  26. 1996,  you  are 
directed  to  amend  the  Noveember  29, 1995 
directive  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 

Adjusted  twetve-month 
limit' 

338    _ 

339  _ 

638/639 

5.023,112  dozen. 
1330,701  dozen. 
52,187  dozen. 

'  The  limits  have  not  tieen  adjusted  to  ac- 
count for  any  imports  exDorted  after  December 
31.  1995 

The  Committee  for  the  Implementation*  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aSairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553{a)(l). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
!FR  Doc  96-21915  Filed  8-27-96;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Investment 
and  Services  Policy  Advisory 
Cominitlee 

AOENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  the  September  17, 
1996  meeting  of  the  Investment  and 
Services  PoUcy  Advisory  Committee 
will  be  held  from  10:00  a.m.  to  2:00  p.m. 
The  meeting  will  be  closed  to  the  public 
from  10:00  a.m.  to  1:30  p.m.  The 
meeting  will  be  open  to  the  pubUc  from 
1:30  p.m.  to  2:00  p.m. 

SUMMARY:  The  Investment  and  Services 
Policy  Advisory  Committee  will  hold  a 
meeting  on  September  17, 1996,  from 
10:00  a.m.  to  2:p.m.  The  meeting  will  be 
closed  to  the  pubUc  from  10:00  a.m.  to 
1:30  p.m.  The  meeting  vnll  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  portion  of  the 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  developmejit  by  the 
United  States  Government  of  trade 
poUcy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  The  meeting  will  be 
open  to  the  public  and  press  from  1:3D 
p.m.  to  2:00  p.m.  when  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

DATE:  The  meeting  is  scheduled  for 
September  17, 1996,  unless  otherwise 
notified. 

ADDRESS:  The  meeting  will  be  held  at 
the  Jefferson  Hotel  in  the  Monticello 
Room  at  16th  and  M  Streets,  N.W„ 
Washington,  D.C.,  unless  otherwise 
notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanna  Kang,  Office  of  the  United 
States  Trade  Representative,  (202)  395- 
6120. 

Qiarlene  Barshefisky, 

Acting  United  States  Trade  Representative. 
(FR  Doc.  96-21985  Filed  8-27-96;  8:45  am) 
BILUNG  COOE  31M>-01-M 


Notice  of  IMeeting  of  the  Advisory 
Committee  for  Trade  Policy  and 
Negotiations 

agency:  Office  of  the  United  States 
Trade  Representative 

ACTION:  Notice  of  the  September  12, 

1996,  meeting  of  the  Advisory 
Committee  for  Trade  Policy  and 
Negotiations  will  be  held  from  10:00 
a.m.  to  2;00  p.m.  The  meeting  will  be 
closed  to  the  public  from  10:00  a.m.  to 
1:30  p.m.  and  open  to  the  public  from 
1:30  p.m.  to  2:00  p.m. 

SUMMARY:  The  Advisory  Committee  for 

Trade  Policy  and  Negotiation  will  hold 
a  meeting  on  September  12,  1996  from 
10:00  a.m.  to  2:00  p.m.  The  meeting  will 
be  closed  to  the  public  from  10:00  a.m. 
to  1:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise  • 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  pubhc  and  press  from  1:30  p.m. 
to  2:00  p.m.  when  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

DATE:  The  meeting  is  scheduled  for 
September  12, 1996,  imless  otherwdse 
notified. 

ADDRESS:  The  meeting  will  be  held  at 
the  Sheraton  Carlton  Hotel  in  the 
Potomac  Room,  located  at  16th  and  K 
Streets,  Washington,  D.C.,  unless 

otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanna  Kang,  Office  of  the  United 

States  Trade  Representative,  (202)  395- 

6120. 

Charlene  Barshefisky, 

Acting  United  States  Trade  Representative. 

(FR  Doc.  9&-21986  Filed  8-27-96:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary-, 
Department  of  Transportation  (DOT). 
ACTION:  Notice  and  request  for 
Comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  a  reinstatement,  without  change, 
of  a  previously  approved  information 
collection  for  which  approval  has 
expired.  Comments  are  Invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utihty  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Federal  Register  Notice  with  a  60- 
day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  April  8, 
1996  [PR  61,  page  15556-15557). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  26, 
1996 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention  OST 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Street,  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100,  800  Independence 
Ave.,  SW.,  (202)  267-9895,  Washington, 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Airplane  Operator  Security — 
FAR  108. 

OMB  Control  Number:  2120-0098. 

Type  of  Request:  Reinstatement 
without  change,  a  previously  approved 
information  collection  for  which 
approval  has  expired. 

Affected  Entities:  Air  carriers. 

Aostract:  FAR  Part  108  requires  air 
carriers  to  check  radiation  leakage  on  x- 


ray  equipment  used  for  property 
seciuity  screening  at  least  annually, 
evaluate  and  record  personal  dosimeter 
readings  monthly,  and  report  aircraft 
piracy  as  part  of  the  required  security 
program,  and  maintain  security  training 
records. 

Number  of  Respondents:  266. 

Estimated  Total  Burden  on 
Respondents:  10,823  hours. 

Issued  in  Washington,  DC,  on  August  23, 
1996. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States,  Department 
of  Transportation. 

[FR  Doc.  96-21927  Filed  8-27-96;  8:45  ami 

BILLING  CODE  4910-62-f> 


Coast  Guara 
(CG  DOS -96-033] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  subcommittee 
meetings. 

summary:  The  two  Subcommittees 
(Waterways  and  Navigation)  of  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC)  will 
meet  to  discuss  waterway 
improvements,  aids  to  navigation, 
cuirrent  meters,  and  various  other 
navigation  safety  matters  affecting  the 
Houston/Galveston  area.  Both  meetings 
will  be  open  to  the  public. 
DATES:  The  meeting  of  the  Navigation 
Subcommittee  will  be  held  on 
Thursday,  September  5,  1996  at  9:30 
a.m.  and  immediately  following,  the 
Waterways  Subcommittee  will  meet. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meetings. 

ADDRESSES:  The  subcommittee  meetings 
will  be  held  at  the  Port  of  Houston 
Authority,  111  East  Loop  North, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Kevin  Eldridge,  Executive 
Director  of  HOGANSAC,  Telephone 
(713)  671-5101,  or  Commander  Paula 
Carroll,  Executive  Secretary  of 
HOGANSAC,  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  the  Meetings 

Subcommittee  on  Navigation.  The 
tentative  agenda  includes  the  following: 

(1)  Presentation  by  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 


(2)  Review  and  discuss  the  work 
completed  by  each  work  group. 

Subcommittee  on  Watenvays.  The 
tentative  agenda  includes  the  following: 

(1)  Presentation  by  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 

(2)  Review  and  discuss  the  work 
completed  by  each  work  group. 

Procedural 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  )uly  24,  1996. 
T.W.  Josiah, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  96-21936  Filed  8-27-96;  8:45  am] 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-96-42] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  ot 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  simimary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  p)etition  docket 
nimiber  involved  and  must  be  received 
on  or  before  September  10,  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adniinistration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGO- 
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200),  Petition  Docket  No. 

Independence  Avenue.  SW., 
Washington,  D,C.  20591. 

Comments  may  also  be  sent 
eiectronicallv  to  the  following  internet 
address;  nprnicmts@mail.hq,faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-200),  Room  915G, 
¥\.\  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW,, 
Washington,  D,C,  20591:  telephone 
;202!  .i6''-3i:^2 

F0«  FURTHER  INFORMATION  CONTACT: 
Mr  Federal  Ha>Ties,  (202)  267-3939,  or 
Ms  Marisa  Mullen,  (202)  267-9681. 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
independence  Avenue,  SW., 
Washington.  D.C.  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washingtoo,  D.C,  on  August  23, 
1996. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  26048. 

Petitioner:  National  Test  Pilot  School. 

Sections  of  the  FAR  Affected:  14  CFR 

91  319(a]  (l)and(2). 

[)e<;cnption  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No,  5778  to  permit  the 
National  Test  Pilot  School  to  operate 
aircraft  that  have  experimental 
certificates  to  train  flight  test  students 
who  are  pilots  and  flight  engineers 
through  the  demonstration  and  practice 
of  flight  test  techniques,  and  to  teach 
these  students  fUght  test  data 
acquisition  methods  for  compensation. 
GR.-\.\T.  August  6.  1996,  Exemption  No. 
5778B 

Docket  No.:  26710. 

Petitioner:  Skydive  DeLand,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
parachute  jumping  events  sponsored  by 
Skvdive  Deland  without  complying 
with  the  ¥.\A  parachute  equipment  and 
packing  requirements.  GRANT,  August 
7,  J  996,  Exemption  No.  5542B. 

Docket  No.:  26896. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 


Exemption  No.  5942  to  allow  the 
petitioner  to  issue  export  air  worthiness 
approvals  for  not  only  Class  11  and  Class 
TO.  products  located  in  England, 
Singapore,  and  Belgium,  but  also  for 
products  located  in  China,  and  any 
future  location  the  petitioner  may 
establish  under  the  control  of  its 
existing  FAA  Production  certificate  and 
Organizational  Designated 
Airworthiness  Representative  authority. 
DENIAL,  July  22,  1996.  Exemption  No. 
6481. 

Docket  No.:  28373. 

Petitioner:  Executive  Jet  Sales,  Inc. 

SecUons  of  the  FAR  Affected:  14  CFR 
43.9(a)(4),  43.11(a)(3),  appendix  B  to 
part  43, 135.443(b)(3)  and  (c),  and 
145.57(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
use  "electronic  signatures"  in  lieu  of 
physical  signatures  to  satisfy  the 
airworthiness  release  and/or  approval 
for  retum-to-serves  signature 
requirements.  GRANT,  July  31,  1996 
Date,  Exemption  No.  6483. 

Docket  No.:  2M00. 

Petitioner:  Skydive,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Skydive's 
employees,  representatives,  and 
customers  to  make  tandem  parachute 
jumps  while  wearing  a  dual-harness, 
dual-parachute  pack,  having  at  least  one 
main  parachute  and  one  approved 
atudliary  parachute  packed  in 
accordance  with  §  105.43(a);  and  permit 
pilots  in  command  of  aircraft  involved 
in  these  operations  to  allow  such 
persons  to  make  these  parachute  jumps. 
GRANT.  July  1996,  Exemption  No.  6482. 

Docket  No.:  28459. 

Petitioner:  Biplane  Adventure  Tours, 
LTD. 

Sections  of  the  FAR  Affected:  14  CFR 
119.1(e)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
conduct  sightseeing  flights  beyond  the 
25-statute-mile  radius  of  Old  Bridge 
Airport,  New  Jersey,  without  meeting 
the  part  135  requirements.  DENIAL, 
August  9,  1996,  Exemption  No.  6495. 

Docket  No.:  28546. 

Petitioner:  The  Ranch  Club,  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
parachute  jumping  events  sponsored  by 
The  Ranch  Parachute  Club,  Ltd.  without 
complying  with  the  FAA  parachute 
equipment  and  packing  requirements. 
GRANT,  August  7,  1996,  Exemption  No. 
6494. 


Good  Cause 

DocJte/.Vo;  26914. 

Petitioner:  Air  Transport  Association 
of  .America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(b)  (c)  and  (d). 

Description  of  Relief  Sought:  To  allow 
ATA  member  airlines  and  other 
similarly  situated  part  121  certificate 
holders  to  continue  to  earn,-  Federal 
Aviation  .Administration  {F.\.A)  air 
traffic  controllers  and  certain  technical 
representatives  in  the  cockpit  observer's 
seat  of  all-cargo  aircraft  without  meeting 
the  passenger-carrying  requirements  of 
part  121,  except  as  described  in 
§  121.583(b).  (c),and  (d). 

Docket  No:  2S639 

Petitioner:  Peninsula  Airways,  Inc, 

Sections  of  the  FAR  Affected:  14  CFR 
121.574(a)(1)  and  (3). 

Description  of  Relief  Sought:  To  allow 
PenAir  to  carry  and  ope  -ate  oxygen 
storage  and  dispensing  equipment  for 
medical  use  by  passengers  requiring 
emergency  or  continuing  medical 
attention  when  the  equipment  is 
furnished  and  maintained  by  the 
hospital  treating  the  passenger. 

(FR  Doc.  96-21990  Filed  8-27-96;  8:45  am] 
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RTCA,  Inc,  Special  Committee  186; 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B) 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisor\'  Committee  Act  (P.L 
92-463.  5  U.S.C.',  Appendix  2).  notice  is 
hereby  given  for  Special  Committee  186 
meeting  to  be  held  September  17-18, 
1996,  beginning  at  9:00  a.m.  The 
meeting  wii!  be  held  at  RTCA,  Inc,  1140 
Connectic  ut  .Avenue,  N,W,,  Suite  1020, 
Washington.  DC,  20036. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks/ 
Review  of  Meeting  Agenda;  (2)  Review 
and  .•\ppro\al  of  .Minutes  of  the 
Previous  Meeting;  (3)  Report  of  Working 
Group  Activities:  a.  Working  Group  1 
Report  (Operations  Working  Group);  b. 
Working  Group  2  Report  (Technical 
Working  Group):  c.  Working  Group  3 
Report  (CDTI  Working  Gronp):  (4) 
Review  of  Chapter  2  of  the  MASPS;  (6) 
Other  Business;  (7)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC. 
20036;  (202)  833-9339  (phone)  or  (202) 


UMI 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday,  August  28,  1996  /  Notices 


44385 


833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  22, 
1996. 

Janice  L.  Peters, 

Designated  Official. 

fFR  Doc  96-21991  Filed  8-27-96;  8:45  am] 

BILUNG  CODE  4«10-13-M 


Federal  Highway  Administration 
[FHWA  Docket  No.  MC-96-^2] 

Notice  of  Request  for  Reinstatement  of 
an  Expired  Information  Collection 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501.  3506(c)(2)(A)).  the  FHWA 
solicits  comment  on  its  intent  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  reinstate  expired  information 
collections  that  prove  that  motor 
carriers  of  property  and  passengers  have 
obtained  and  have  in  effect  the  required 
minimum  levels  of  financial 
responsibility. 

DATES:  Comments  must  be  submitted  on 
or  before  October  28.  1996. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
dociunent  and  must  be  submitted  to 
HCC-10.  Room  4232,  Office  of  the  Chief 
Counsel.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  EX:  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards.  (202) 
366-5763.  Federal  Highway 
Administration,  Department  of    . 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidavs. 

SUPPLEMENTARY  INFORMATION: 

Title:  Endorsement  for  Motor  Carrier 
Policies  of  Insurance.  '■" 

OMB  Number:  2125-0074. 

Background:  Sections  29  and  30  of  the 
Motor  Carrier  Act  of  1980  (codified  at  49 
U.S.C.  31139)  require  the  Secretary  of 
Transportation  to  promulgate 


regulations  which  establish  minimal 
levels  of  financial  responsibihty  for 
motor  carriers  of  property  to  cover 
pubhc  hability.  property  damage,  and 
environmental  restoration.  The 
Endorsement  for  Motor  Carrier  PoUcies 
of  Insurance  for  Public  LiabiUty  (Form 
MCS-90)  and  the  Motor  Carrier  PubUc 
Liability  Surety  Bond  (Form  MCS-82) 
contain  the  minimum  amount  of 
information  necessary  to  document  that 
a  motor  carrier  of  property  has  obtained 
and  has  in  effect  the  minimum  levels  of 
financial  responsibihty  as  set  forth  in  49 
CFR  387.9.  The  information  within 
these  documents  is  used  by  the  FHWA 
and  the  public  to  verify  that  a  motor 
carrier  of  property  has  obtained  and  has 
in  effect  the  required  minimum  levels  of 
financial  responsibihty. 

Respondents:  Insurance  and  surety 
companies  of  motor  carriers  of  property. 

Average  Burden  per  Response:  2 
minutes  to  complete  the  Endorsement 
for  Motor  Carrier  Policies  of  Insurance 
for  Public  Liabihty  or  the  Motor  Carrier 
Public  Liability  Svuety  Bond;  1  minute 
to  file  the  Motor  Carrier  Public  Liability 
Surety  Bond;  1  minute  to  have  either 
document  on  board  the  vehicle  (foreign- 
domiciled  motor  carriers  only). 

Estimated  Total  Annual  Burden: 
3,555  hours. 

Frequency:  Upon  creation,  change,  or 
replacement  of  an  insurance  policy  or 
surety  bond. 

Title:  Financial  Responsibihty  for 
Motor  Carriers  of  Passengers. 

OMB  Number:  2125-0518. 

Background:  Sections  18  of  the  Bus 
Regulatory  Reform  Act  of  1982  (codified 
at  49  U.S.C.  31138)  requires  the 
Secretary  of  Transportation  to  estabUsh 
regulations  to  require  minimal  levels  of 
financial  responsibihty  for  for-hire 
motor  carriers  of  passengers  to  cover 
public  hability  and  property  damage. 
The  Endorsement  for  Motor  Carrier 
Pohcies  of  Insiu-ance  for  Pubhc  Liabihty 
(Form  MCS-90B)  and  the  Motor  Carrier 
Public  Liabihty  Surety  Bond  (Form 
MCS-82B)  contain  the  minimum 
amoimt  of  information  necessary  to 
document  that  a  motor  carrier  of 
passengers  has  obtained  and  has  in 
effect  the  minimum  levels  of  financial 
responsibihty  as  set  forth  in  49  CFR 
387.33.  The  information  within  these 
documents  is  used  by  the  FHWA  and 
the  public  to  verify  that  a  motor  carrier 
of  passengers  has  obtained  and  has  in 
effect  the  required  minimiun  levels  of 
financial  responsibihty. 

Respondents:  Insurance  and  surety 
companies  of  motor  carriers  of  property. 

Average  Burden  per  Response:  2 
minutes  to  complete  the  Endorsement 
for  Motor  Carrier  Pohcies  of  Insurance 
for  Public  Liabihty  or  the  Motor  Carrier 


Pubhc  Liabihty  Surety  Bond;  1  minute 
to  file  the  Motor  Carrier  Public  Liabihty 
Surety  Bond;  1  minute  to  have  either 
document  on  board  the  vehicle  (foreign- 
domiciled  motor  carriers  only). 

Estimated  Total  Annual  Burden:  103 
hours. 

Frequency:  Upon  creation,  change,  or 
replacement  of  an  insurance  pohcy  or 
surety  bond. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quahty,  utihty,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quahty  of  the  collected 
information. 

Authority:  23  U.S.C.  315;  44  U.S.C. 
3506(c)(2)(A);  49  CFR  1.48. 

Issued  on:  August  21. 1996. 
Diana  Zeidel, 

Deputy  Associate  Administrator  for 
Administration. 

(PR  Doc.  96-21931  Filed  8-27-96;  8:45  am] 
BILUNQ  CODE  4910-22-l> 

[Docket  Number  MC--96-40) 

Moto'  Car-'e'  Reguiatc^  Re'iet  ana 
Safety  Demonstration^  P'-o.iect 

agency:  Federal  Highway 

Administration,  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  With  this  noUce,  the  Federal 
Highway  Administration  (FHWA)  is 
proposing  to  implement  a  motor  carrier 
regulatory  rehef  and  safety 
demonstration  project,  as  mandated  by 
Congress  in  section  344  of  the  National 
Highway  System  Designation  Act  of 
1995  (NHS  Act).  The  FHWA  is  utihzing 
this  project  as  a  means  of  furthering  the 
objectives  of  the  President's  Regulatory 
Reinvendon  Initiative.  Through  this 
project,  motor  carriers  operating 
commercial  motor  vehicles  (CMVs)  with 
a  gross  vehicle  weight  rating  (GVWR) 
between  10,001  and  26.000  pounds  in 
interstate  commerce  may  quahfy  for 
exemptions  from  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  if 
they  exhibit  exemplary  safety  records. 
Motor  carriers  participating  in  this 
Project  would  have  the  opportunity  to 
demonstrate  that  they  can  maintain  or 
improve  their  safety  records  when  they 
are  given  greater  latitude  to  select  the 
means  by  which  their  safety 
performance  is  attained.  The  FHWA 
seeks  the  comments  of  all  interested 
parties,  especially  comments  aimed  at 
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aiding  the  FHW.Ai  in  designing  this 
project  so  that  it  advances  safety  to  the 
highest  degree  possible.  A  Notice  of 
Final  Determination  will  be  pubUshed 
as  soon  as  the  comments  on  this  Project 
which  are  received  in  a  timely  manner 
can  be  reviewed  and  carefully 
considered. 

DATES:  Written  comments  on  this 
Project  must  be  received  on  or  before 
September  27.  1996.  Written  conunents 
(in  the  information  collection 
requirements  of  this  Project  must  be 
received  on  or  before  October  28, 1996. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
96-40,  Room  4232.  HCC-10,  Office  of 
the  Chief  Counsel,  Federal  Highway 
.Administration,  400  Seventh  Street, 
SW  ,  Washington,  D.C.  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Fridav.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Schultz,  Jr.,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-4009.  or  Ms.  Grace  Reidy.  Office  of 
the  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration,  DOT, 
400  Seventh  Street,  SW.,  Washington, 
DC.  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
November  28,  1995,  the  President 
signed  the  NHS  Act  (Pub.  L.  104-59. 
109  Stat.  568  (1995)).  Section  344  of  the 
NHS  Act  requires  the  FHWA  to 
implement  a  pilot  program  under  which 
motor  carriers  operating  CMVs  with  a 
GVWR  between  10,001  and  26,000 
poimds  in  interstate  commerce  could 
qualify  for  exemptions  from  the 
FMCSRs  (49  CFR  Part  325  et  seq.).  In 
accordance  with  the  NHS  Act,  notice  is 
hereby  given  that  the  FHWA  is 
proposing  the  Motor  Carrier  Regulatory 
Rehef  and  Safety  Demonstration  Project. 
The  purpose  of  the  comment  period  is 
to  provide  the  pubUc  with  the 
opportunity  to  assist  the  FHWA  in 
designing  the  Project.  The  details  of  the 
Project  which  follow  are  proposed 
details;  the  FHWA  is  seeking  all  points 
of  view  before  defining  the  final 
parameters  of  the  Project.  The  FHWA 
will  carefully  scrutinize  all  timely 
suggestions  and  weigh  carefully  the 
facts  upon  which  they  are  l)ased. 

The  FHW.A  proposes  that  in  order  to 
participate  in  the  Project,  a  motor  carrier 
would  have  to  meet  the  criteria  for 
admission  developed  by  the  Secretary 
and  outlined  later  in  this  notice.  Motor 
carriers  seeking  to  participate  would 
also  be  required  to  develop  a  written 
Safety  Control  Plan  for  the  Project.  This 
plan  would  outline  the  meastues  which 


the  motor  carrier  will  undertake  to 
ensure  that  the  current  level  of  safety  is 
not  compromised  by  the  operation  of 
the  exemptions.  The  motor  carrier 
would  also  enter  into  a  written 
Agreement  of  Participation  with  the 
Administrator  of  the  FHWA  in  which  it 
agrees  to  abide  by  its  Safety  Control 
Plan  and  to  work  with  the  FHWA  in 
generating  and  monitoring  certain 
Project  data.  The  FHWA  would  grant, 
for  the  term  of  the  Project  only,  an 
exemption  to  the  motor  carrier  from 
certain  requirements  of  the  current 
FMCSRs,  but  such  exemption  would 
apply  only  to  the  eligible  CMVs  and 
drivers  designated  in  the  motor  carrier's 
application.  The  FHWA  would  evaluate 
the  Project  data  throughout  the  Project, 
with  particular  focus  upon  the 
significance  of  the  data  with  regard  to 
FHWA's  regulatory  reinvention  and 
zero-base  initiatives.  In  addition,  at  the 
conclusion  of  the  Project,  the  FHWA,  in 
accordance  with  the  NHS  Act,  will  use 
this  data  to  conduct  a  zero-base  review 
of  the  need  for,  and  the  costs  and 
benefits  of,  all  the  FMCSRs. 

The  proposed  requirements  for 
participation  in  the  Project  would 
include  several  information  collection 
requirements  which  must  be  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Generally,  OMB  has  60  days  to 
review  proposed  collections  of 
information.  However,  since  Congress 
mandated  that  this  Project  begin  no  later 
than  August  23.  1996.  the  FHWA  wdll 
request  that  OMB  authorize  emergency 
processing  of  FHWA's  submission  of 
these  information  collection 
requirements  as  provided  for  in  OMB's 
regulations  implementing  the 
Paperwork  Reduction  Act.  The  OMB 
regulation  regarding  emergency 
processing  provides,  in  part,  that  an 
agency  may  request  expedited 
processing  if  use  of  normal  procedures 
is  reasonably  likely  to  cause  a  statutory 
deadline  to  be  missed.  5  CFR 
1320.13(a)(2)(iii).  The  FHWA  will 
request  that  OMB  approve  this  request 
within  20  days. 

Analysis  of  Project  data  will  occur 
throughout  the  Project,  and  only  at  such 
time  as  that  analysis  is  complete  vtrill 
the  FHWA  be  in  a  position  to  consider 
other  performance-based  initiatives  in 
this  area.  Given  the  Project  parameters, 
the  FHWA  believes  that  three  years  of 
continuous,  sustained  motor  carrier 
operations  is  the  minimum  amount  of 
time  necessary  to  draw  conclusions 
about  operational  safety.  In  view  of  the 
customary  level  of  activity  for  a  motor 
carrier,  the  FHWA.  after  three  years, 
should  be  able  to  assert,  with  reasonable 


certainty,  that  the  data  accumulated 
with  respect  to  the  activity  of  the  class 
of  motor  carriers  in  this  Project  is 
representative  of  future  behavior. 

Table  of  Contents 

I.  The  New  Era  at  FHWA 

II.  Proposed  Exemptions  of  the  Project 

III.  Criteria  For  Admission  to  the  Project 

IV.  The  .Agreement 

V.  Coordination  with  the  States 

VI.  Disqualification 

VII.  The  Final  Evaluation 

VIII.  Paperwork  Reduction  Act  of  1995 

IX.  Conclusion 

I.  The  New  Era  at  FHWA 

The  FHWA  is  entering  a  new  era  of 
highway  safety.  The  President's 
initiatives  in  reinventing  government 
and  regulatory  reform  have  challenged 
the  FHWA  to  re-examine  the  way  in 
which  it  operates.  Internally,  the  FHWA 
has  begun  to  orient  its  systems  more 
toward  performance-based  standards 
and  to  reward  its  employees  who  set 
and  attain  performance, goals. 
Externally,  the  FHWA  is  approaching  its 
duty  to  advance  the  safety  of  the  public, 
and  particularly  the  motor  carrier 
industry,  in  a  new  manner.  We  are  de- 
emphasizing  prescriptive,  "red  tape" 
requirements,  and  focusing  upon 
allowing  the  motor  carrier  industry  a 
greater  role  in  promoting  highway 
safety.  In  particular,  the  new  era  at 
FHWA  is  characterized  by: 

Greater  FHWA  Emphasis  upon  Safety 
Performance,  and  Less  Emphasis  Upon  the 
Specific  Procedures  Employed  to  Achieve 
Safety.  In  order  to  improve  highway  safety. 
the  FHWA  is  focusing  more  upon  the  results 
of  the  operational  controls  of  motor  carriers, 
and  less  upon  the  specific  design  of  those 
controls.  To  monitor  the  safety  of  motor 
carriers,  the  FHWA  is  increasingly  utilizing 
"performance-based"  systems:  that  is, 
systems  which  employ  performance 
standards  to  measure  safety  This  approach 
provides  the  motor  carrier  greater  flexibility 
to  conduct  its  busmes.s  in  the  manner  which 
best  meets  its  organizational  and  operational 
needs.  Rather  than  sacrificing  operational 
efficiency  in  order  to  conform  its  procedures 
to  specific  regulator\'  requirements,  the  motor 
carrier  is  better  able  to  capitalize  upon 
opportunities  to  exercise  creativity  in 
developing  those  countermeasures  which 
work  best  for  it.  In  turn,  the  economic  vitality 
of  the  motor  carrier  industry  is  promoted. 

Greater  Reliance  upon  our  Partners.  In  this 
environment,  the  FHWA  relies  increasingly 
upon  its  partners  in  the  motor  carrier 
industry  to  share  the  burden  of  promoting 
safety.  The  States  are  assuming  greater 
responsibility  for  ensuring  compliance  by 
interstate  motor  carriers  with  the  FMCSRs. 
and  this  Project  will  provide  the  FHWA  with 
further  opportunities  to  work  with  State 
enforcement  officials  in  developing  new 
approaches  to  improving  highway  safety.  In 
addition,  motor  carriers  are  recognizing  that, 
hand-in-hand  with  the  increased 
opportunities  presented  by  the  greater 
emphasis  upon  performance,  comes  an 
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increased  responsibility  on  their  part  for 
safety.  As  long  as  a  motor  carrier 
demonstrates  by  its  safety  performance  that 
it  recognizes  this  responsibility,  it  will 
experience  less  operational  oversight  from 
the  FHWA.  This  enables  the  FHWA  to  focus 
more  of  its  limited  resources  upon  those 
carriers,  and  drivers,  who  adversely  affect 
highway  safety. 

Greater  Reliance  Upon  Technology  to 
Achieve  Safety.  The  FHWA  is  encouraging 
greater  implementation  of  technology  as  a 
tool  in  the  effort  to  improve  motor  carrier 
safety.  One  benefit  of  the  greater  flexibility  of 
the  new  environment  will  be  that  motor 
carriers  will  be  better  able  to  explore  "high 
tech"  solutions  to  operational  safety. 

The  FHWA  recently  sought  information 
from  the  motor  carrier  community  with 
regard  to  advanced  driver,  vehicle,  and 
inspection  technology  in  CMV  operations 
(Notice  and  Request  For  Information,  60  FR 
46682,  Sep.  7. 1995).  Eight  responses  were 
received  to  this  Notice — three  from  private 
industry,  three  from  trade  associations,  and 
two  from  state  or  local  agencies.  None  of 
them  brought  to  light  any  significant 
developments  on  these  topics.  However, 
technology  progresses  rapidly,  and  the 
FHWA  wishes  to  capitalize  on  every 
opportunity  to  explore  new  ways  in  which 
technology  can  ease  the  burden  on  all  parties. 
Is  there  a  greater  role  which  technology  could 
play  in  addressing  the  needs  of  this  Project? 

Greater  Emphasis  Upon  Regulatory 
Reinvention  and  "Zero-Base"  Reform.  The 
FHWA  is  currently  at  the  halfway  point  of 
the  multi-year  "Zero-Base  Regulatory  Review 
Program."  This  program  is  redesigning  the 
FMCSRs  into  a  {jerformance-based  "Rulebook 
of  the  Future."  The  new  design  is  evolving 
from  a  close  examination  of  each  FMCSR 
from  the  ground  up,  or  "zero-base."  This 
examination  will  ensure  that  each 
requirement  of  our  regulations  is  either 
supported  by  sound  data,  or  represents  the 
best  professional  judgment  possible.  The 
NHS  Act  directs  the  FHWA  to  conduct  a 
zero-base  review  at  the  conclusion  of  the 
Project.  This  review,  drawing  upon  the 
various  zero-base  resources  of  the  FHWA, 
will  examine  the  need  for,  as  well  as  the  cost 
and  benefits  of,  each  provision  of  the 
FMCSRs,  as  applied  to  this  class  of  motor 
carriers. 

For  purposes  of  this  Project,  the  new 
era  at  the  FHWA  means  that 
participants  in  the  Project  will  be  able 
to  exercise  a  high  degree  of  innovation, 
consistent  with  highway  safety,  in 
designing  and  implementing  their  safety 
controls.  Motor  carriers  will  also  be 
challenged  to  demonstrate  that  they  can 
fulfill  their  responsibiUty  for  safety 
when  regulatory  rehef  is  granted. 

n.  Proposed  Exemptions  of  the  Project 

In  accordance  with  the  NHS  Act. 
interstate  motor  carriers  participating  in 
the  Project  vdll  be  exempt  from  certain 
sections  of  the  FMCSRs.  The  FHWA 
proposes  the  regulations  described 
below  as  the  particular  FMCSRs  from 
which  motor  carriers  participating  in 
the  Project  would  be  exempt.  All  motor 


carriers  participating  in  the  Project 
would  be  exempt  from  the  same 
regulations.  Applicant  motor  carriers 
would  not  be  authorized  to  pick  and 
choose  the  regulations  from  which  they 
would  be  exempt.  In  this  way,  all  motor 
carriers  in  the  Project  would  be 
operating  under  the  same  conditions. 
The  FHWA  believes  that  any  weakening 
of  this  uniformity  would  compromise 
the  Project  data  and  impair  the 
evaluation  phase  of  the  Project. 

In  selecting  specific  FMCSRs  to 
propose  for  exemption,  the  FHWA 
believes  that  reUef  from  those 
regulations  related  to  the  physical 
requirements  of  drivers,  the  parts  and 
accessories  necessary  for  safe  operation, 
and  the  number  of  hours  which  drivers 
may  operate  CMVs  would  not  be  in  the 
pubUc  interest.  The  regulations  which 
are  proposed  for  exemption  are  those 
whose  purposes  could  easily  be  served 
by  the  safety  control  plans  to  be 
developed  by  participating  motor 
carriers  and  monitored  by  the  FHWA. 

The  FHWA  proposes  that  Project 
motor  carriers  would  be  exempt  from 
the  following  regulations: 

Driver  Qualifications 

The  FHWA  proposes  that  newly-hired 
drivers  would  not  be  required  to 
prepare,  or  furnish  to  the  employing 
motor  carrier,  a  list  of  violations  of 
motor  vehicle  laws,  or  a  certificate  in 
lieu  thereof.  Drivers  would  also  not  be 
required  to  successfully  complete  a 
Driver's  Road  Test,  or  furnish  an 
Application  For  Employment.  49  CFR 
391.11(b)(8).  391.11(b)(10).  and 
391.11(b)(ll).  In  addition,  motor 
carriers  would  not  have  to  maintain 
"Driver  QuaUfication  Files"  on  each 
driver  in  accordance  with  49  CFR 
§  391.51.  Driver  Hours  Of  Service 

The  FHWA  proposes  that  Project 
drivers  would  not  be  required  to  comply 
with  record  of  duty  status  provisions, 
whether  this  entails  maintenance  of  a 
logbook  in  accordance  with  49  CFR 
395.8,  use  of  a  timecard  in  accordance 
with  49  CFR  395.1(e),  or  the  use  of  an 
automatic  on-board  recording  device  in 
accordance  with  49  CFR  395.15. 
However.  Project  motor  carriers  and 
drivers  would  have  to  continue  to 
observe  the  provisions  governing 
maximum  driving  time,  and  the  use  of 
ill  or  fatigued  operators.  49  CFR  395.3 
and  392.3.  Project  motor  carriers,  and 
their  drivers,  would  not  forfeit  any  other 
exemptions  currently  available  under 
FHWA  regulations. 

CMV  Inspections 

While  participating  in  the  Project, 
motor  carriers  would  be  exempt  from 
the  requirements  pertaining  to  CMV 
inspection  records  and  their  retention. 


In  addition,  exemption  would  be 
granted  from  the  requirements 
pertaining  to  driver  vehicle  inspection 
reports  and  the  driver  vehicle 
inspection.  49  CFR  396.3  (b)  and  (c). 
396.11.  and  396.13  (b)  and  (c).  Finally, 
the  FHWA  proposes  that  driveaway- 
towaway  inspections  would  not  be 
required,  nor  would  the  periodic 
inspection  and  the  periodic  inspection 
report.  49  CFR  396.15.  396.17  and 
396.21. 

Accident  Information 

The  FHWA  proposes  to  exempt 
Project  motor  carriers  from  the 
requirement  that  they  maintain  an 
accident  register  in  accordance  with  49 
CFR  390.15  (b)(1)  and  (b)(2).  This 
exemption  would  allow  motor  carriers 
to  maintain  their  records  during  the 
Project  in  the  manner  which  they  deem 
best. 

The  FHWA  seeks  public  comment  on 
whether  these  exemptions  are 
appropriate  and  whether  other 
regulations  ought  to  be  included.  We 
ask  that  you  consider  which  of  the 
current  FMCSRs  most  readily  lend 
themselves  to  exemption.  That  is,  which 
are  most  amenable  to  being  replaced  by 
a  standard  or  standards  based  upon 
performance?  The  NHS  Act  requires  the 
FHWA  to  ensure  that  the  Project  is 
designed  to  achieve  a  level  of 
operational  safety  "equal  to  or  greater 
than"  that  under  the  current 
requirements  of  the  FMCSRs.  In 
considering  additional  exemptions 
under  this  Project,  the  FHWA  will 
carefully  weigh  whether  adequate  safety 
measures  exist  to  ensure  that  the 
exemptions  do  not  cause  a  decline  in 
motor  carrier  safety. 

in.  Criteria  for  Administration  to  the 
Project 

In  selecting  the  criteria  which  motor 
carriers  must  satisfy  to  be  admitted  to 
this  Project,  the  FHWA  will  be  guided 
by  the  principles  of  the  new  era  at 
FHWA.  The  FHWA  proposes  the 
following  criteria  for  admission  because 
the  agency  believes  they  will  advance 
the  development  of  an  environment 
which  rewards  results  and  fosters 
technology-based  applications.  At  the 
same  time,  this  Project  will  generate 
data  which  will  assist  the  agency's  zero- 
base  initiatives. 

The  criteria  for  admission  to  the 
Project  which  the  FHWA  proposes 
(numbered  1  through  7)  follow: 

1.  A  motor  carrier  would  be  eligible  for  the 
project  if; 

(a)  It  operates  in  interstate  commerce,  and 

(b)  Its  operations  include  CMVs  having  a 
GVWR  between  10.001  and  26,000  pounds. 

Specifically  excluded  are  CMVs 
designed  to  transport  more  than  15 
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passengers  (including  the  driver),  and 
CMV's  used  in  transporting  hazardous 
materials  in  placardable  quantities,  as 
defined  in  regulations  issued  by  the 
Secretary  of  Transportation  under  the 
Hazardous  Materials  Transportation  Act 
(49  use.  5101.  et  seq.).  These 
requirements  are  dictated  by  the  NHS 
Act. 

2.  The  FHWA  intends  that  this  Project 
include  only  motor  carriers  and  drivers  with 
exemplar."  safety  records.  To  serve  that  end, 
the  FHW.^  proposes  that  a  motor  carrier 
would  be  eligible  for  the  Project  only  if: 

(a)  It  does  not  have  a  current  Safety  Rating 
of  Unsatisfactory.  AND 

(b)  Its  police  reported  accident  rate  is  no 
more  than  16  per  million  vehicle  miles 
traveled  for  the  most  recent  36  month  period. 

An  applicant  motor  carrier  would 
have  to  satisfy  BOTH  of  these  criteria  to 
be  eligible  to  participate  in  the  Project. 
The  FHWA  would  exclude  those  motor 
carriers  which  have  a  Safety  Rating  of 
Unsatisfactory  from  participating  in  the 
program.  Those  which  have  a  rating  of 
Satisfactory,  or  Conditional,  or  have  no 
rating,  would  be  eligible  for  the  Project 
only  if  they  also  satisfy  the  accident  rate 
criterion. 

Although  the  FHWA  is  entering  a  new 
era  of  performance-based  regulation,  it 
must  continue  to  ensure  that  the  motor 
carrier  industry  is  operating  safely  on 
our  nation  s  highways.  As  proposed, 
this  Project  would  allow  us  to  examine 
the  question:  Does  the  safety 
performance  of  motor  carriers  with 
exemplarv  safety  histories  change  when 
they  are  permitted  to  operate  exempt 
from  certain  FMCSRs?  The  exclusion  of 
interstate  motor  carriers  with  either 
Unsatisfactory  Safety  Ratings  or  poor 
accident  rates  permits  the  FHWA  to 
explore  the  role  of  such  exemptions 
while  ensuring  the  safety  of  CMVs 
operations 

Participation  would  be  limited  to 
those  motor  carriers  which  have  < 

exemplary  safety  histories.  An  example 
of  an  exemplary  history  would  be  that 
of  a  motor  carrier  with  an  accident  rate 
equal  to  or  better  than  that  of  the  top 
25%  of  all  motor  carriers.  The  FHWA 
estimates  this  accident  rate  to  be  1.6,  or 
fewer,  crashes  per  1,000,000  miles  of 
travel,  based  on  analysis  of  the 
nationwide  poUce  reported  crash 
experience  of  the  types  of  vehicles  that 
are  expected  to  participate  in  this 
Project,  and  the  FHWA's  estimates  of 
the  miles  traveled  annually  by  such 
vehicles. 

This  suggested  crash  rate  is  more 
particularly  derived  from  the  most 
recent  three  years  of  information  for 
straight  trucks  included  in  the  General 
Estimates  System  (GES)  of  the  National 
Highway  Traffic  Safety  Administration, 
and  from  mileage  statistics  foxmd  in  the 


FHWA's  1994  Highway  Statistics, 
Pubhcation  No.  FHWA-PL-95-042.  The 
FHWA  employed  data  on  straight  trucks 
from  the  GES  to  ensure  that  all  types  of 
police  reported  crashes  were  taken  into 
consideration.  The  FHWA  believes  that 
in  order  to  definitively  pinpoint  those 
motor  carriers  with  exemplary  safety 
histories,  all  types  of  crashes,  not  just 
those  which  may  be  defined  as 
preventable  or  recordable,  must  be  taken 
into  account.  In  addition,  this  approach 
nearly  doubles  the  number  of  crashes 
available  for  consideration. 

The  FHWA  believes  that  many  of  the 
motor  carriers  which  will  volimteer  for 
the  Project  will  have  operations  in 
urban  areas.  Using  a  measure  of  1.6 
police  reported  crashes  per  million 
miles  of  travel  is  consistent  with  the 
methods  which  the  FHWA  employs  to 
determine  the  Safety  Rating  of  motor 
carriers  with  urban  operations.  When 
combined  with  the  exclusion  of  those 
motor  carriers  with  an  Unsatisfactory 
Safety  Rating,  participation  in  the 
Project  is  effectively  limited  to  motor 
carriers  with  exemplary  safety  histories. 

The  FHWA  seeks  public  comment  on 
these  proposed  criteria.  Is  a  crash  rate  of 
no  more  than  1.6  crashes  per  1,000,000 
miles  of  travel  a  prudent  requirement  in 
view  of  the  need  to  limit  participation 
to  those  motor  carriers  with  exemplary 
safety  histories?  Are  there  other  tenable 
approaches,  and  if  so,  what  is  the 
rationale  behind  them? 

3.  Project  motor  carriers  will  submit  the 
name,  driver's  license  number,  and  date  of 
employment  for  each  of  its  drivers  whom  it 
proposes  for  participation  in  the  Project.  The 
FHWA  proposes  that  a  driver  would  not  be 
eligible  for  the  Project  if: 

(a)  He  or  she  operates,  AT  ANY  TIME, 
CMVs  other  than  those  which  have  a  GVWR 
between  10,001  and  26,000  pounds, 
inclusive, 

OR  if 

(b)  He  or  she  has  been  convicted,  in  the 
past  three  years,  of: 

(i)  an  offense  that  directly  arose  out  of  a 
fotal  traffic  accident; 

(ii)  Driving  a  CMV  while  under  the 
influence  of  alcohol.  This  shall  include: 

(A)  Driving  a  CMV  while  the  person's 
alcohol  concentration  is  0.04  percent  or 
more; 

(B)  Driving  under  the  influence  of  alcohol, 
as  prescribed  by  State  law; 

(C)  Refusal  to  undergo  such  testing  for 
alcohol  or  controlled  substances  required  by 
any  State  or  jurisdiction; 

(iii)  Driving  a  CMV  while  under  the 
influence  of  a  controlled  substance; 

(iv)  Leaving  the  scene  of  an  accident 
involving  a  QAV;  and 

(v)  A  felony  involving  the  use  of  a  CMV, 
Including  use  of  a  CMV  in  the  commission 
of  a  felony  involving  manufacturing, 
distributing,  or  dispensing  a  controlled 
substance. 

The  FHWA  proposes  that  a  motor 
carrier  applicant  woidd  certify  that  its 


Project  drivers  operate  eligible  CMVs 
exclusively.  We  believe  that  drivers  who 
cross  over,  and  operate,  for  example, 
CMVs  in  excess  of  26.000  pounds 
GVWR  (whether  for  the  same  employer 
or  a  different  one),  create  difficulties  in 
analyzing  the  results  of  the  Project.  At 
the  conclusion  of  this  Project,  we  wish 
to  provide  an  analysis  of  the  Project's 
effect  upon  the  operation  of  CMVs  in 
the  10,001  to  26.000  pounds  GVWR 
range.  By  excluding  drivers  who  cross 
over  to  operate  other  CMVs,  we  would 
ensure  that  the  Project  data  would  not 
be  compromised  by  the  driving 
experience  developed  while  operating 
other  kinds  of  vehicles 

In  addition,  the  FHWA  proposes  that 
each  motor  carrier  would  submit  the 
names  of  the  drivers  whom  it  wishes  to 
place  in  the  Project.  The  motor  carrier 
would  also  provide  the  driver's  license 
numbers,  and  the  dates  on  which  each 
driver's  employment  with  the  motor 
carrier  began.  Owner-operators  would 
be  eligible  to  volunteer  to  participate  in 
the  Project  if  they  satisfy  all  entrance 
criteria. 

The  FHWA  believes  that  the 
exclusion  of  drivers  who  have  these 
types  of  convictions,  in  the  past  three 
years,  is  consistent  with  Criterion  2 
which  confines  the  Project  to  the  safest 
motor  carriers.  The  Project  must  be 
consistent  in  limiting  its  findings  to  a 
finite  class  engaged  in  specific 
activities;  urmecessary  ambiguity  in  the 
classifications  employed  in  this  Project 
will  limit  the  reUability  of  the  findings 
and  recommendations  of  the  Project. 

The  FHWA  would  like  to  know  if 
there  are  other  means  of  limiting  this 
Project  to  exemplarv'  drivers  and  would 
welcome  any  ideas  which  the  public 
may  have  on  how  these  issues  could  be 
handled  in  a  different  raarmer.  In 
responding  to  this  request,  please 
explain  the  rationale  supporting  your 
suggestions. 

4.  Project  motor  carriers  would  be  required 
to  submit  ALL  eligible  drivers  and  ALL 
eligible  motor  vehicles  for  participation  in 
the  Project. 

The  FHWA  was  directed  by  Congress, 
in  the  NHS  Act,  to  ensure  that  the 
participants  represent  a  broad  cross- 
section  of  fleet  size  and  drivers.  See 
PubUc  Law  No.  104-59,  344(2)(E)(i),  109 
Stat,  at  611  (codified  at  49  U.S.C. 
31136(e)(2)(E)(i)(1996)).  The  FHWA 
believes  that  if  motor  carriers  are 
permitted  to  submit  less  than  all  of  their 
eligible  drivers,  or  vehicles,  to  the 
Project,  the  findings  or  conclusions  of 
the  Project  relative  to  their  performance 
during  the  Project  will  be  subject  to 
questions  about  why  these  particular 
drivers,  or  vehicles,  were  selected.  The 
proposed  approach  allows  the  FHWA  to 
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analyze  all  of  a  motor  carrier's  Project 
vehicles  and  drivers  instead  of  a  select 
portion  of  them. 

The  FHWA  Is  mindful  of  the  fact  that 
some  motor  carriers  with  larger 
operations  may  desire  to  volunteer  a 
particular  terminal,  or  a  particular 
geographic  region,  or  state,  for  this 
Project.  The  FHWA  anticipates  no 
difficulty  in  affording  motor  carriers 
flexibility  with  this  form  of  selection  for 
participation;  however,  the  FHWA  will 
carefully  scrutinize  any  suggested 
subunits  to  be  certain  that  they  advance 
the  Congressional  mandate,  particularly 
the  requirement  that  this  Project 
examine  a  broad  cross-section  of  the 
motor  carrier  industry.  Any  ideas  which 
the  public  may  have  on  how  this  issue 
could  be  handled  in  a  different  manner 
would  be  welcome.  The  rationale  which 
supports  such  a  suggestion  should  be 
explained. 

5.  Project  motor  carriers  would  have  to  be 
active  on  a  year-round  basis. 

The  FHWA  further  proposes  that  each 
interstate  motor  carrier  applying  for 
participation  in  the  Project  would  have 
to  certify  that  it  is  actively  engaged  in 
interstate  commerce  at  all  times  of  the 
year. 

Thus  seasonal  motor  carriers  would 
be  excluded.  The  FHWA  proposes  to 
collect  Project  data  for  a  relatively  short 
period  of  time  (three  years). 
Consequently,  we  believe  that  a  Project 
motor  carrier  must  generate  a  regular 
flow  of  Project  data  on  a  year-round 
basis  in  order  to  provide  the  FHWA 
with  a  true  picture  of  the  effect  of  the 
Project  exemptions  upon  the  motor 
carrier's  operational  safety.  The  FHWA 
believes  that  it  should  avoid  issues 
which  cloud  the  evaluation  of  this 
Project,  such  as  what  weight  to  give  to 
the  spotless  accident  record  of  a  motor 
carrier  which  only  operates  for  three 
months  of  the  year,  vis-a-vis  the  spotless 
record  of  a  year-round  motor  carrier. 
The  FHWA  believes  that  it  must  have  a 
consistent  pattern  of  motor  carrier 
activity  in  order  to  reach  sound 
conclusions  regarding  the  Project.  This 
pattern  is  customarily  absent  from  the 
profile  of  the  seasonal  motor  carrier. 
The  agency  invites  public  comment  on 
this  proposed  criterion  and  on  whether 
or  not  the  misgivings  of  the  FHWA  are 
well-founded.  The  FHWA  would  also 
appreciate  suggestions  regarding  other 
methods  the  agency  could  employ  to 
deal  with  the  problems  which  seasonal 
motor  carriers  present. 

6.  Project  motor  carriers  would  be  required 
to  have  vehicle  maintenance  records  which 
reflect  the  systematic  inspection,  repair,  and 
replacement  of  all  Project  CMVs. 

The  FHWA  proposes  this  criterion  as 
a  means  of  monitoring  and  selectively 


evaluating  the  performance  of  Project 
motor  carriers  in  maintaining  their 
CMVs  in  safe  operating  condition.  The 
FHWA  believes  that  these  records  are 
indicative  of  the  importance  which  the 
motor  carrier  assigns  to  its  vehicle 
maintenance  activides.  Project  motor 
carriers  would  have  to  certify  that  they 
have  maintained  these  records  for  the  12 
months  immediately  preceding  entry 
into  the  Project.  This  data  would  serve 
as  the  benchmark  for  comparison  to  data 
generated  during  the  Project. 
Consequently,  the  Project  motor  carrier 
would  also  have  to  agree  to  maintain 
these  records  on  a  continuing  basis 
throughout  the  Project. 

Please  provide  comments  regarding 
this  criterion.  Are  there  better  methods 
of  measuring  the  particulars  of  fleet 
maintenance?  Please  explain  the 
rationale  underlying  your  suggestion. 

7.  Project  motor  carriers  would  be  required 
to  develop  a  safety  control  plan  (SCP). 

The  FHWA  proposes  that  all  Project 
participants  would  develop  a  Safety 
Control  Plan  prior  to  admission  to  the 
Project.  Under  the  NHS  Act,  an 
applicant  to  the  Project  must  agree  to 
implement  such  safety  management 
controls  as  are  necessary  to  carry  out  the 
objectives  of  the  Project,  while  at  the 
same  time  achieving  a  level  of 
operational  safety  equal  to  or  greater 
than  that  resulting  from  compliance 
with  the  regulations.  See  Pubhc  Law 
104-59,  secUon  344(2)  (A)  and  (B),  109 
Stat,  at  610-11  (codified  at  49  U.S.C. 
31136(e)(2)  (A)  and  (B)  (1996)). 

After  the  FHWA  reviews  the  timely 
comments  to  this  Notice,  it  will  publish 
a  Notice  of  Final  Determination 
finalizing  all  aspects  of  this  Projea. 
Only  at  that  time  will  motor  carriers  be 
able  to  examine  the  final  Project 
admission  criteria  and  the  regulations 
from  which  the  FHWA  proposes  to  grant 
exemption  under  this  Project.  From  this 
information,  motor  carriers  will  be  able 
to  develop  their  Safety  Control  Plan 
(SCP)  and  application  for  admission  to 
the  Project. 

Until  the  Notice  of  Final 
Determination  is  issued,  specific  criteria 
for  the  SCP  are  unavailable.  However, 
we  propose  that,  in  general,  the  SCP 
would  provide  the  answers  to  the 
following  questions:  During  the  Project, 
how  will  the  motor  carrier  applicant 
ensure: 

That  Project  drivers  are  qualified  to  operate 
commercial  motor  vehicles, 

That  Project  vehicles  are  in  safe  operating 
condition. 

That  Project  drivers  are  complying  with  the 
maximum  hours  of  service  requirements  of 
the  FMCSRs,  and 

That  it  will  receive  a  timely  warning  if 
Project  drivers  are  violating  the  FMCSRs  or 
the  Agreement? 


The  FHWA  beUeves  that  the 
preparation  of  the  SCP  will  be 
straightforward  for  most  motor  carriers 
which  have  the  exemplary  safety  history 
required  in  order  to  qualify  for  this 
Project.  Experience  has  shovm  that  the 
vast  majority  of  motor  carriers  who  have 
exemplary  safety  histories  also  have  a 
well-defined  set  of  safety  controls.  For 
this  Project,  the  FHWA  proposes  that  an 
existing  set  of  company  operating 
instructions,  whether  currently  ' 
included  in  a  manual  or  set  of  policy 
docimients,  could  be  used  to  satisfy  the 
SCP  requirement,  if  a  motor  carrier 
directed  the  FHWA  to  the  sections 
which  satisfy  the  SCP  requirements. 
Where  an  initial  SCP  must  be  created, 
the  FHWA  beheves  that  simple 
explanations  of  the  day-to-day  safety 
practices  and  controls  which  the  motor 
carrier  employs,  or  will  employ,  would 
suffice.  Upon  review  of  a  motor  carrier, 
the  FHWA  would  need  to  be  able  to 
comprehend  from  the  SCP  what  safety 
controls  are  in  place,  and  be  able  to 
evaluate  them  in  terms  of  the  level  of 
compliance  they  could  be  expected  to 
produce.  For  those  motor  carriers  which 
would  like  assistance  in  developing 
their  SCP,  the  FHWA  proposes  to 
develop  and  make  available  a  suggested 
outline  for  the  document.  Comments 
and  suggestions  as  to  the  substance  and 
form  this  outline  should  take  would  be 
welcome.  The  FHWA  also  welcomes  the 
comments  of  the  public  on  the  following 
question:  Should  the  SCP  be  submitted 
to  the  FHWA?  Why,  or  why  not? 

IV.  The  Agreement 

The  FHWA  proposes  that  an  eligible 
interstate  motor  carrier  would  volunteer 
for  the  Project  by  submitting  an 
application  for  admission.  Thereafter, 
the  FHWA  would  approve  or  deny  the 
apphcation  within  120  days.  If 
approved,  a  written  agreement  with  the 
FHWA  would  be  executed,  in  which  the 
FHWA  would  grant  the  motor  carrier 
exemption  from  certain  requirements  of 
the  FMCSRs.  The  motor  carrier  would 
agree  to  be  responsible  for  maintaining 
its  safety  performance  while 
participating  in  the  Project,  and  to  make 
data  on  its  operations  available  to  the 
FHWA.  A  Project  motor  carrier  would 
also  agree  to  abide  by  the  remaining 
FMCSRs,  and  all  changes  which  may 
occur  to  the  FMCSRs,  as  the  Project 
progresses. 

The  FHWA  proposes  that  each  Project 
motor  carrier  would,  as  a  condition  of 
its  Agreement  with  the  FHWA,  agree  to 
provide  the  FHWA,  on  a  quarterly  basis 
each  year,  with  the  following: 

(a)  Details  of  all  police  repK>rted  accidents 
involving  Project  vehicles  and/or  drivers, 
including  nonconfidential  insurance-related 
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information,  sufficient  to  enable  the  FHWA 
to  locate  the  corresponding  State  pjolice 
accident  report. 

(b)  The  miles  traveled  by  Project  vehicles, 
and  the  calculation  of  crashes  per  1.000,000 
vehicle  miles  traveled; 

(c)  Changes  in  the  initial  roster  of  Project 
drivers,  including  the  names  of  those  no 
longer  employed  by  the  motor  carrier,  and 
the  names,  dnver's  license  numbers,  and 
dates  of  employment  of  all  new  hires 
proposed  for  the  Project  (this  information 
would  enable  the  FHWA  to  monitor  the 
driving  records  of  Project  drivers);  and 

(d)  Vehicle  maintenance  records  reflecting 
the  frequency  of  replacement  or  rep>air  of 
safety-related  parts  (This  information  would 
enable  the  FHWA  to  compare  this 
information  to  the  records  which  reflect  the 
12  months  preceding  the  motor  carrier's 
entrance  into  the  Project.) 

The  FHWA  would  like  public 
comment  upon  this  proposal.  The 
FHWA  will  require  data  in  order  to 
evaluate  this  Project.  What  is  the  best 
method  of  providing  this  data  to  the 
FHWA?  Is  some  form  of  periodic 
reporting  necessary?  If  periodic  reports 
are  necessary:  (a)  Does  the  industry 
believe  that  they  ought  to  be  submitted 
quarterly,  or  at  some  other  interval;  and 
(b)  could  such  information  be  made 
available  in  electronic  format,  or  by 
means  of  on-line  service?  The  FHWA  is 
interested  in  other  suggestions  of 
methods  by  which  the  Agency  could 
satisfy  its  duty  to  monitor  and  evaluate 
this  Project  while  minimizing  the 
paperwork  burden  on  the  motor  carrier. 

In  addition,  the  FHWA  proposes  that 
each  motor  carrier  admitted  to  the 
Project  would  agree  to  notify  the  FHWA 
immediately  if  any  of  the  following 
occur; 

(1)  The  motor  carrier  is  sold,  goes  out  of 
business,  changes  its  name,  ceases  to  operate 
in  interstate  commerce,  or  in  any  way  alters 
its  opyeration  in  such  a  manner, 

(2)  The  motor  carrier  ceases  to  conduct 
active  operations  on  a  year-round  basis; 

(3)  The  motor  carrier  ceases  to  operate 
CMVs  with  GVWRs  between  10.001  and 
26.000  pounds; 

(4)  The  motor  carrier  is  rated 
"Unsatisfactory:" 

(5)  The  accident  rate  of  the  motor  carrier 
exceeds  16  per  million  vehicle  miles 
traveled  for  ihe  most  recent  thirty-six  month 
period; 

(6)  The  motor  carrier  is  unable,  for  any 
reason,  to  carry  out  the  terms  of  the  Safety 
Control  Plan  which  it  developed  for  this 
Project; 

(7)  The  motor  carrier  is  unable  to  maintain 
Vehicle  Maintenance  Records  which  reflect 
the  inspection,  repair  and  maintenance 
history;  or 

(8)  A  Project  driver  ceases  to  exclusively 
operate  CMVs  with  GVWRs  between  10,001 
and  26.000  pounds. 

The  FHWA  also  believes  that  some 
form  of  identification  card  or  form 
should  be  furnished  by  the  FHWA  to 


those  selected  to  participate  in  the 
Project.  We  propose  that  a  single-page 
document  executed  by  the  FHWA 
would  serve  this  purpose.  Any  card  or 
form  furnished  to  drivers  would  be 
surrendered  upon  termination  of 
employment  with  the  motor  carrier  that 
nominated  them  for  the  Project.  We 
invite  public  comment  on  this  proposal, 
and  encourage  the  development  of 
alternative  methods  of  providing 
appropriate  identification  of  drivers  and 
CMVs  included  in  the  Project. 

V.  Coordination  With  the  States 

The  Motor  Carrier  Safety  Assistance 
Program  (MCSAP)  was  established  by 
Congress  in  1982,  and  has  subsequently 
been  amended  several  times.  The 
program  provides  grants  to  States  which 
agree  to  adopt  and  enforce  minimum 
Federal  safety  standards  for  interstate 
and  intrastate  CMVs  and  drivers.  The 
MCSAP  funds  are  used  to  support 
salaries,  equipment,  and  training  of 
State  enforcement  officers.  The  data 
collected  by  the  States  are  shared  on  a 
national  basis  and  used  by  the  FHWA  as 
the  basis  for  its  safety  rating,  review, 
and  enforcement  programs.  Through  the 
MCSAP,  the  FHWA  and  its  State 
partners  have  developed  a  imiform 
program  of  safety  compliance  and 
enforcement  for  CMVs. 

The  FHWA  recognizes  that  this 
Project  presents  new  challenges  for  this 
partnership.  We  are  asking  our  State 
partners  to  support  this  program 
because  of  the  long-term  benefit  which 
it  can  bestow  upon  the  regulatory 
environment.  This  Project  will  serve  as 
a  major  step  toward  a  permanent 
performance-based  revision  of  the 
FMCSRs.  Through  the  implementation 
of  a  demonstration  project  instead  of  the 
initiation  of  a  rulemaking,  the  FHWA 
will  avoid  burdening  the  States,  and 
motor  carriers,  with  frequent 
amendments  to  the  FMCSRs  driven  by 
the  preliminary  results  of  performance- 
based  regulation.  Currently  there  are  26 
states  and  territories  that  automatically 
adopt  any  revisions  to  the  FMCSRs. 
This  demonstration  project  would 
minimize  the  disruption  to  the  States 
and  motor  carriers  and  would  preserve 
the  existing  standards  of  highway  safety, 
while  permitting  examination  of  the 
effect  of  performance-based  standards 
on  a  controlled  group  of  motor  carriers. 
This  Project  should  provide  data  which 
will  serve  as  the  foimdation  for 
performance-based  rules. 

VI.  Disqualification 

The  FHWA  does  not  anticipate  that 
any  motor  carrier  which  has  satisfied 
the  stringent  admission  criteria  of  this 
Project  will  experience  any 
deterioration  of  its  safety  record. 


However,  should  this  occur,  the  FFfWA 
would,  consistent  with  its  duty  under 
the  NHS  Act.  take  all  steps  necessary  to 
protect  the  public  interest,  as  well  as  the 
integrity  of  the  Project.  Participation  in 
this  Project  is  voluntary,  and  the  FHWA 
retains  the  right  to  revoke  a  motor 
carrier's  exemption  and  participation  in 
the  Project  if  its  safety  performance 
poses  a  threat  to  highway  safety. 
Participating  motor  carriers  will  not  be 
exempt  from  compliance  reviews  or 
enforcement  actions  on  the  remaining 
regulations  from  which  they  are  not 
exempt,  or  on  those  portions  of  its 
operations  (such  as  those  involving 
CMVs  with  a  GVWR  in  excess  of  26,000 
pounds)  which  are  not  a  part  of  the 
Project.  Also,  Project  drivers  who  pose 
a  threat  to  highway  safety  would,  at  a 
minimum,  be  subject  to  immediate 
revocation  of  their  privilege  to 
participate  in  the  Project. 

The  FHWA  proposes  that  if  it  finds 
that  the  highway  operations  of  a  Project 
motor  carrier  have  placed  the  safety  of 
the  public  in  jeopardy,  it  would,  at  a 
minimum,  declare  the  motor  carrier 
disqualified  and  remove  it  from  the 
Project.  The  FHWA  also  proposes  that 
an  increase  in  the  police  reported 
accident  rate  of  a  Project  motor  carrier 
such  that  it  exceeds  1.6  per  miUion 
vehicle  miles  traveled  (see  Criteria  For 
Admission.  Item  2(b)  above)  would  be 
grounds  for  immediate  disqualification 
of  the  motor  carrier.  In  addition,  the 
FHWA  proposes  that  any  Project  driver 
convicted  of  any  of  the  offenses 
enumerated  under  3(b)  of  the  Criteria  for 
Admission  above  would  be  immediately 
disqualified  from  further  participation 
in  the  Project.  We  propose  that  such  a 
conviction  would  not  necessarily  result 
in  the  disqualification  of  the  motor 
carrier  who  placed  the  convicted  driver 
in  the  Project. 

VII.  The  Final  Evaluation 

The  NHS  Act  requires  the  FHWA  to 
conduct  an  evaluation  at  the  conclusion 
of  the  Project.  The  principal  objective  of 
the  evaluation  is  to  provide  input  to  a 
zero-base  review  of  the  need  for,  and  the 
cost  and  benefits  of,  the  FMCSRs  as  they 
apply  to  interstate  motor  carriers 
operating  CMVs  in  the  10,001  to  26,000 
pound  GVWR  class. 

The  FHWA  proposes  that  the 
evaluation  would  focus  upon 
operational  safety  by  comparing  the 
collective  experience  of  Project  motor 
carriers  and  drivers  during  the  Project 
with  that  prior  to  the  Project,  The 
evaluation  would  also  compare  the 
collective  experience  of  Project  motor 
carriers  and  drivers  with  the  collective 
experience  of  motor  carriers  and  drivers 
not  participating  in  the  Project. 


UMI 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday.  August  28,  1996  /  Notices 


44391 


VIII.  Paperwork  Reduction  Act  of  1995 

As  proposed,  this  voluntary  program 
would  impose  information  collection 
requirements  which  are  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  ,\ct  of  1995  144  U  S.C  3501- 
3520).  Persons  are  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  FHW.^  has 
requested  that  OMB  authorize 
emergency  processing  of  these  proposed 
information  collections  through  an 
alternative  procedure  provided  in 
OMB's  regulations  for  cases  where, 
among  other  things,  use  of  normal 
procedures  is  reasonably  likely  to  cause 
a  statutory  deadline  to  be  missed.  5  CFR 
§  1320.13.  The  FHWA  has  asked  OMB  to 
approve  this  request  vdthin  20  days. 
However,  the  FHWA  anticipates  that 
this  approval  will  be  for  a  period  of  not 
more  than  90  days,  pursuant  to  OMB 
regulati9ns.  Thus,  the  FHWA  also 
intends  to  submit  a  request  to  OMB 
through  the  usual  procedures  for 
approval  under  the  Paperwork 
Reduction  Act  of  1995  for  a  three  year 
period. 

In  general,  Federal  agencies  must 
provide  60  days  of  notice  in  the  Federal 
Register  concerning  each  collection  of 
information.  Comments  on  the 
information  collections  proposed  in  this 
Notice  will  be  considered  by  the  FHWA 
in  its  request  for  long-term  approval. 
With  respect  to  the  collections  of 
information  described  below, the  FHWA 
invites  comments  on;  (1)  Whether  the 
proposed  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  (4)  ways  to  minimize  the 
burden  of  these  collections  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

The  title  used  to  identify  the 
information  collections  proposed  in  this 
notice  and  submitted  for  OMB's 
approval  is — Motor  Garner  Regulatory 
Rehef  and  Safety  Demonstration  Project. 

This  Federal  Register  notice  proposes 
a  voluntary  pilot  project.  In  return  for 
receiving  exemption  from  certain 
Federal  Motor  Carrier  Safety 
Regulations,  each  Project  motor  earner 
would  be  required  to  develop  and/or 
furnish  certain  information  atxDUt  its 


operations.  It  is  anticipated  that  the 
initial  application  will  require  about 
one-half  hour  to  complete  on  average. 
This  document  is  necessaiy  to  identify 
those  motor  carriers  who  believe  they 
are  eligible  to  participate  in  the  Project, 
and  to  indicate  their  desire  to  be 
included  in  the  Project.  The  Safety 
Control  Plan,  outlining  the  safety 
management  measures  the  motor  carrier 
would  have  in  place  to  ensure  that  it 
would  achieve  the  appropriate  level  of 
operational  safety  during  the  Project, 
would  require,  on  average,  one  and  one- 
half  hours  to  prepare.  This  document 
would  be  subject  to  examination  by  the 
FHWA,  and  would  be  necessary  to  assist 
the  FHWA  in  ensuring  that  Project 
participants  did  not  neglect  those 
aspects  of  motor  carrier  safety  which  are 
normally  addressed  by  the  regulations 
from  which  they  are  temporarily 
exempt.  In  addition,  participating  motor 
carriers  would  be  required  to  submit  to 
the  FHWA:  (1)  For  each  of  its  Project 
drivers,  the  name,  driver's  hcense 
identification  nimiber,  and  date  of 
employment  and  (2)  for  each  Project 
vehicle,  the  vehicle  identification 
number.  On  a  quarterly  basis,  the  motor 
carrier  would  have  to  advise  the  FHWA 
of  any  changes  in  this  information.  In 
addition,  during  the  Project,  motor 
carriers  would  be  required  to  maintain, 
but  not  submit,  a  record  of  the 
maintenance  performed  upon  Project 
vehicles.  These  collections  and 
submissions  of  information  are 
necessary  in  order  to  effectively  grant 
Project  exemption  to  identifiable  CMVs 
and  operators  of  CMVs  and  to  permit 
the  performance  of  each  to  be  monitored 
and  evaluated.  It  is  estimated  that  the 
reporting  and  recordkeeping  burden  for 
these  items  would  be  one  hour  and 
fifteen  minutes  on  the  average. 

In  addition,  it  is  proposed  that  each 
accident  involving  Project  drivers  and/ 
or  Project  vehicles  would  be  reported  to 
the  FHWA  on  a  quarterly  basis.  Each 
Project  motor  carrier  would  also 
calculate  its  accident  rate  per  milUon 
vehicle  miles  traveled  on  a  quarterly 
basis,  and  advise  the  FHWA  if  that  rate 
exceeds  1.6.  This  information  is 
necessary  in  order  to  detect  those  motor 
carriers  whose  safety  performance  is 
decUning  during  the  Project  and  would 
also  be  used  to  assist  in  comparing  the 
f>erformance  of  the  exempt  motor 
carriers  with  the  performance  of  those 
which  remain  subject  to  the  FMCSRs. 
The  annual  reporting  and  recordkeeping 
burden  for  this  information  is  estimated 
to  be  one-half  hour  on  the  average. 

The  most  likely  respondents  to  this 
mformation  collection  will  be  motor 
carriers  operating  commercial  motor 
vehicles  (CMVs)  with  a  gross  vehicle 


weight  rating  (GVWR)  between  10,001 
and  26,000  pounds  in  interstate 
commerce,  with  a  Safety  Rating  of 
satisfactory  or  unrated,  and  vntii  an 
accident  rate  of  fewer  than  1.6  per 
million  miles  traveled.  The  approximate 
number  of  motor  carriers  currently 
eligible  to  participate  in  the  Project  is 
33,000.  Therefore,  it  is  estimated  that 
the  totiti  annual  reporting  and 
recordkeeping  burden  v«ll  be  2,214,250 
hours.  Comments  on  these  proposed 
information  collections  may  be 
submitted  either  to  OMB  or  the  FHWA 
(Docket  #  MC-96-40). 

DC.  Conclusion 

The  FHWA  welcomes  comment  on 
any  and  all  aspects  of  this  Project  from 
trade  associations,  public  interest 
groups,  the  States,  interstate  motor 
carriers,  drivers,  and  all  others. 

Issued  on:  August  2,  1996. 
Rodney  E.  Slater, 
Federal  High  way  Administrator. 
[FR  Doc.  96-21928  Filed  8-27-96;  8:45  am] 
BILUNO  CODE  4910-22-P 


National  Highway  Traffic  Safety 
Administration 

pocket  Number  96-092;  No«ce  1) 

Reports.  Porms.  and  Record  keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 
This  document  describes  two 
collections  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  October  28, 1996. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  niunber  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  Street, 
Southwest,  Washington,  DC.  20590. 
Please  identify  the  proposed  collection 
of  information  for  which  a  comment  is 
provided,  by  referencing  its  OMB 
Clearance  Number.  It  is  requested,  but 
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not  required,  that  one  original  plus  two 
copies  of  the  comments  be  provided. 
The  Docket  Section  is  open  on 
weekdays  from  9;30  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATtON  CONTACT". 
C.onipiete  copies  f)f  each  request  for 
i:i)ilection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Edward 
Kosek,  NHTSA  Information  Collection 
Clearance  OfHcer.  NHTSA,  400  Swenth 
.Street,  Southwest.  Room  6123, 
Washington.  D.C.  20590.  Mr.  Kosek's 
telephone  number  is  (202)  366-2590. 
Please  identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
C^learance  Number- 

SUPPLEMENTARV  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
5  CFR  1230.8(d)),  an  agency  must  ask 
for  pubUc  comment  on  the  following: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iiij  now  to  enhance  the  quality, 
utihty.  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses.  ■ 

In  compliance  with  these 
requirements.  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

49  CFR  Part  575 — Consumer 
Information  Regulations 

Type  of  Request — Reinstatement  of 
OMB  Clearance. 

OMB  Clearance  Number— 2127-0049. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — September  30, 1999. 

Summary  of  the  Collection  of 
Information — NHTSA  must  ensure  that 
motor  vehicle  manufacturers  comply 


with  49  CFR  Part  575.  Consumer 
Information  Regulation  Part  575.103 — 
Truck-camper  loading  and  Part 
575.105— UtiUty  Vehicles.  Part  575.103 
(Truck-camper  loading)  requires  that 
manufacturers  of  Ught  trucks  that  are 
capable  of  accommodating  slide-in 
campers  to  provide  information  on  the 
cargo  weight  rating  and  the  longitudinal 
limits  within  which  the  center  of  gravity 
for  the  cargo  weight  rating  should  be 
located.  Part  575.105  (Utihty  vehicles) 
requires  that  manufacturers  of  utihty 
vehicles  affix  a  sticker  in  a  prominent 
location  alerting  drivers  that  the 
particular  handling  and  maneuvering 
characteristics  of  utiUty  vehicles  require 
special  driving  practices  when  these 
vehicles  are  operated. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — In  order  to  ensure  that 
motor  vehicle  manufacturers  are 
complying  with  49  CFR  Part  575, 
NHTSA  needs  consumer  information 
from  mabeinc  introduced. 

Estimate  of  the  total  annual  reporting 
and  recordkeeping  burden  resulting 
from  the  collection  of  information — The 
light  truck  manufacturers  are  required  to 
gather  only  pre-existing  data  for  the 
purposes  of  this  regulation.  NHTSA 
estimates  that  each  motor  vehicle 
manufacturer  will  incur  a  totaj  reporting 
and  recordkeeping  burden  of  15  hours. 
Thus,  the  total  estimated  reporting  and 
recordkeeping  burden  hours  a  year  on 
motor  vehicle  manufact\irers  (15  motor 
vehicle  manufacturers  multipUed  by  15 
hours  (gathering  data,  printing,  and 
distributing  copies  of  this  consumer 
information)  is  300,  at  a  total  cost  of 
$2,240,000. 
Patricia  Bresiin, 

Director,  Office  of  Planning  and  Consumer 
Programs  Safety  Performance  Standards. 
(FR  Doc.  96-21992  Filed  8-27-96;  8:45  am] 

BILUNO  CODE  4S10-59-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Pfoposed  Collection;  Comment 
Request  for  Form  941 -M 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
941-M.  Employer's  Monthly  Federal 
Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  October  28,  1996, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  al!  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Monthly  Federal 
Tax  Return. 

OMB  Number:  1545-0718. 

Form  Number:  Form  941-M. 

Abstract:  Form  941-M  is  used  by 
certain  employers  to  report  payroll  taxes 
on  a  monthly  rather  than  quarterly 
basis.  Employers  who  have  failed  to  file 
Form  941  or  who  have  failed  to  deposit 
taxes  as  required  are  notified  by  the 
District  Director  that  they  must  file 
Form  941-M  monthly. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form 

Type  of  Re\ie\v:  Extension  of  a 
currently  appro\'ed  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  147 
hr.,  50  min. 

Estimated  Total  Annual  Burden 
Hours:  147.840. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  m  response  to  this  notice  will 
be  summarized  ancL'or  included  in  the 
request  for  OMB  approval.  AU 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
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information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
.information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  21, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  96-21987  Filed  8-27-96;  8:45  am] 

BILLING  CODE  4830-01-P 


Proposed  Collection,  Comment 
Request  for  Form  3206 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTiON:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3206,  Information  Statement  by  United 
Kingdom  Withholding  Agents  Paying 
Dividends  From  U.S.  Corporations  to 


Residents  of  the  United  States  and 
Certain  Treaty  Countries. 
DATES:  Written  comments  should  be 
received  on  or  before  October  28, 1996, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Statement  by 
United  Kingdom  Withholding  Agents 
Paying  Dividends  From  U.S. 
Corporations  to  Residents  of  the  United 
States  and  Certain  Treaty  Countries. 

OMB^/umber;  1545-0153. 

Form  Number:  Form  3206. 

Abstract:  Form  3206  is  used  to  report 
dividends  paid  by  U.S.  corporations 
through  United  Kingdom  nominees  to 
beneficial  owners  who  are  residents  of 
countries  other  than  the  United 
Kingdom  with  which  the  U.S.  has  a  tax 
treaty  providing  for  reduced 
withholding  rates  on  dividends.  The 
data  is  used  by  IRS  to  determine 
whether  the  proper  amount  of  income 
tax  was  vkrithheld. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  2  hi., 
55  min. 


Estimated  Total  Annual  Burden 
Hours:  14,570. 

•  The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accLu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  20, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  96-21988  Filed  8-27-96;  8:45  am) 
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DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  801.  803,  804,  807,  820. 
and  897 

[Docket  No.  95N-0253] 

RIN  0910-AA48 

Regulations  Restricting  ttie  Sale  and 
Distribution  of  Cigarettes  and 
Smokeless  Tobacco  to  Protect 
Children  and  Adolescents 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Adminislralion  (FDA)  is  issuing 
regulations  governing  access  to  and 
promotion  of  nicotine-containing 
cigarettes  and  smokeless  tobacco  to 
children  and  adolescents 

The  regulations  prohibit  the  sale  of 
nicotine-contaimng  cigarettes  and 
smokeless  tobacco  to  individuals  under 
the  age  of  18.  require  manufacturers, 
distnbutors,  and  retailers  to  comply 
with  certain  conditions  regarding  the 
sale  and  distribution  of  these  products; 
require  retailers  to  verifv  a  purchaser's 
age  by  photographic  identification; 
prohibit  all  free  samples  and  prohibit 
the  sale  of  these  products  through 
vending  machines  and  self-service 
displays  except  in  facilities  where 
individuals  under  the  age  of  18  are  not 
present  or  permitted  at  any  time;  limit 
the  advertising  and  labeling  to  which 
children  and  adolescents  are  exposed  to 
a  black-and-white,  text-only  format; 
prohibit  the  sale  or  distribution  of 
brand-identified  promotional 
nontobacco  items  such  as  hats  and  tee 
shirts,  prohibit  sponsorship  of  sporting 
and  other  events,  teams,  and  entries  in 
a  brand  name  of  a  tobacco  product,  but 
permit  such  sponsorship  in  a  corporate 
name:  and  require  manufacturers  to 
provide  intended  use  information  on  all 
cigarette  and  smokeless  tobacco  product 
labels  and  m  cigarette  advertising. 

These  regulations  will  address  the 
serious  public  health  problems  caused 
by  cigarettes  and  smokeless  tobacco 
products.  They  will  reduce  children's 
and  adolest:ents'  easy  access  to 
cigarettes  and  smokeless  tobacco  and 
will  significantiv  decrease  the  amoimt 
of  positive  imagery  that  makes  these 
products  so  appealing  to  that  age  group. 

The  regulations  are  prechcated  on  the 
agency's  assertion  of  junsdiction  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  over  cigarettes  and  smokeless 


tobacco  as  delivery  devices  for  nicotine, 
incorporated  as  part  of  the  regulations 
for  purposes  of,  and  to  facilitate, 
congressional  review  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

DATES:  Effective  date.  The  regulation  is 
e£fi8ctive  August  28, 1997.  except  that 
§  897.14(a)  and  (b)  are  effective  February 
28,  1997  and  §  897.34(cJ  is  effective 
February  28, 1998. 

Compliance  dates.  Manufacturers  and 
distributors  are  required  to  comply  with 
the  requirements  of  21  CFR  parts  803 
and  804  August  28, 1997;  manufacturers 
are  required  to  comply  with  the 
requirements  of  21  CFR  parts  807  and 
820  February  28,  1998. 
ADDRESSES:  References  listed  in  the 
footnotes  of  this  document  have  been 
placed  on  public  display  at  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  1 2420 
Parklavra  Dr.,  rm.  1-23,  Rockville,  MD 
20857,  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Yeates,  Office  of  Policy  (HF-26), 
Food  and  Dnig  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-0867. 

SUPPLEMENTARY  INFORMATION: 
PraamUe  Outline 
L  Introduction 

A.  Purpose  and  Overview  of  the  Rule 

B.  Background 

C  Proviaions  of  the  Ride 
n.  Legal  Authority 

A.  Legal  Principles  Applicable  to 
Combination  Drug/Device  Products 

1.  The  SMDA  Recognized  Combination 
Products  for  the  First  Time 

2.  The  SMDA  Leaves  to  FDA's  Discretion 
the  Determination  of  Which  Regulatory 
Authorities  to  Apply  to  Particular 
Combination  Products 

3.  Interpreting  the  SMDA  to  Allow  the 
Agency  to  Determine  Which  Regulatory 
Scheme  Best  Serves  the  Public  Health  is 
Consistent  With  50  Years  of  Case  Law 

4.  The  Implementing  Regulations  and  the 
Delegations  of  Authority  Reflect  FDA's 
Interpretation  That  Section  503 (gj  of  the  Act 
Authorizes  the  Agency  to  Determine  the 
Appropriate  Regulatory  Authorities 

5.  The  Intercenter  Agreements  and 
Administrative  Precedent  Recognize  That 
FDA  May  Determine  Which  Regulatory 
Authority  to  Apply  to  a  Particular  Product 

B.  Cigarettes  and  Smokeless  Tobacco  Have 
Both  a  Drug  and  a  Device  Component  and 
Are  Therefore  Combination  Products 

C  FDA's  Choice  of  Legal  Authorities 

1.  FDA  Will  Regulate  Cigarettes  and 
Smokeless  Tobacco  Under  the  Act's  Device 
Authorities 

2.  Cigarettes  and  Smokeless  Tobacco 
Will  be  Subject  to  the  Full  Range  of  Device 
Authorities 


3.  The  Restricted  Device  Provision      . 
Authorizes  FDA  to  Establish  Access  and 
Advertising  Restrictions 

4.  Application  of  Other  Device 
Authorities 

5.  FDA  Will  Classify  Cigarettes  and 
Smokeless  Tobacco  Under  Section  513  of  the 
Act 

D.  The  Fact  That  the  Act's  Drug  Authorities 
Authorize  the  Imposition  of  Similar 
Restrictions  Supports  the  Reasonableness  of 
the  Restrictions  'That  the  Agency  Has 
Imposed 

E.  Constitutional  Issues  Regarding 
Authority 

1.  Separation  of  Powers 

2  .Nondelegation  Doctrine 
HI.  Overview  of  Comments.  Smoking 
Prevalence  Rates  Among  Minors.  Scojje, 
Purpose,  and  Definitions 

A.  Overview  of  Comments 

B  Smoking  Prevalence  Rates  Among 
Minors 

C.  Scope 

D  Purpose  (§897.2) 

E  Definitions  (§897.3) 

IV.  Access 

A.  General  Comments 

B.  General  Responsibilities  of 
Manufacturers.  Distributors,  and  Retailers 
(§897.10) 

C.  Additional  Responsibilities  of 
Manufacturers  (§897.12) 

1  Removal  of  Manufacturer-Supplied  or 
Manufacturer-Owned  Items  That  Do  Not 
Comply  With  the  Regulations 

2.  Visual  Inspections  by  a  Manufacturer's 
Representative  at  Each  Point  of  Sale 

D.  Additional  Responsibilities  of  Retailers 
(§897.14) 

1.  Use  of  Photographic  Identification  to 
Verify  Age 

2.  Minimum  Age 

3.  Restrictions  Against  "Impersonal" 
Modes  of  Sale 

4.  Restrictions  Against  the  Sale  of 
Individual  Cigarettes  > 

5.  Additional  Comments 

E.  Conditions  of  Manufacture,  Sale,  and 
Distribution  (§897,16) 

1  Restrictions  on  Nontobacco  Trade 
Names  on  Tobacco  Products 

2.  Minimum  Package  Size 

3.  .Maximum  Package  Size 

4  Impersonal  Modes  of  Sale 

V.  Label 

A.  Established  Name  (§897.24) 

B.  Package  Design 

Q  Ingredient  I.abeling 

D.  Labeling  for  Intended  Use 

E.  Adequate  Directions  for  Use  and 
Warnings  Against  Use  (Section  502(f)  of  the 
act) 

F  Package  Inserts 

VI.  Advertising 

A.  Subpart  D — Restrictions  on  Advertising 
and  Labeling  of  Tobacco  Products 

B,  The  Need  for  Advertising  Restrictions 

1.  Advertising  and  Young  People 

2.  Advertising  and  Adults 

C  The  Regulations  Under  the  First 
Amendment 

1.  Introduction 


UMI 


Federal  Register  /  Vol.  61.  No.  168   '   Wednesday.  August  28,  1996      Rules  ana  Regulations    44397 


2.  The  Central  Hudson  Test 

3  Is  Cigarette  and  Smokeless  Tobacco 
Advertising  Misleading,  or  Does  It  Relate  to 
Unlawful  Activity'? 

4.  Is  the  Asserted  Government  Interest 
Substantial' 

D.  Evidence  Supporting  FDA's  Advertising 
Restrictions 

1  Introduction 

2  Do  the  Regulations  Directly  Advance 
the  Governmental  Interest  .Asserted? 

3.  Is  There  Harm''  Does  Advertising 
Affect  the  Decision  by  Young  People  to  Use 
Tobacco  Products? 

4  Why  Young  People  L'se  Tobacco  and 
the  Role  of  .^dvertismg  in  That  fVocess 

5.  Has  The  Agency  Met  Its  Burden? 

6.  The  Efficacy  of  the  Restrictions; 
Empirical  Evidence  Concerning  .advertising 
Restrictions 

E.  Provisions  of  the  Final  Rule 

1.  Are  FDA's  Regulations  Narrowly 
Drawn? 

2  Section  897  30(a) — Permissible  Fonns 
of  Labeling  and  Advertising 

3  Section  897. 30fb)— Billboards 

4  Section  897. 32(a>— Text -Only  Format 

5.  Section  397  32(a) — Definition  of 
"Adult  Publication" 

6.  Advertising — §897.32  Requirements 
for  Disclosure  of  Important  Information 

7.  Section  897.34(a!  and  (b>— 
Promotions,  Nontobacco  Items,  and  Contests 
and  Games  of  Chance 

8  Section  897, 34(c) — Sponsorship  of 
Events 

9.  Proposed  §  897.36 — False  or 
Misleading  Statements 

F.  Additional  First  Amendment  Issues 
Vn.  Education  Campaign 

VUI.  Additional  Regulatorv'  Requirements 
IX.  Implementation  Dates 
X  Relationship  Between  the  Rule  and  Other 
Federal  and  State  Laws 

A.  The  Federal  Cigarette  Labeling  and 
Advertising  Act 

B.  The  Comprehensive  Smokeless  Tobacxx) 
Health  Education  Act 

C.  Conflict  with  (Congressional  Purp>ose 
Behind  Current  Regulatory  Scheme  for 
Tobacco  Products 

1.  The  Cigarette  Act  and  the  Smokeless 
Act 

2.  The  PHS  Act 

D.  Occupation  of  the  Field 

E.  Preemption  of  State  and  Local 
Requu:«ments  Under  Section  521(a]  of  the 
Act 

F.  Preemption  of  State  Product  Liability 
Claims  Under  Section  521(a)  of  the  Act 
XI.  Miscellaneous  Constitutional  Issues 

A.  Takings  Under  the  Fifth  Amendment 

1.  The  Interests  at  Issue 

2.  The  Takings  Analysis 

3.  The  Character  of  the  Governmental 
Action 

4.  The  Economic  Impact  of  the 
Governmental  Action 

5  Interference  with  Reasonable 
Investment-backed  Expectations 

6.  Summary 

B.  Substantive  Due  Process,  Equal 
Protection,  and  Restrictions  on  Use  of  Trade 
Names 


C  Procedural  Due  Process  Under  the  Fifth 
Amenament 
Xn.  Procedural  Issues 

A.  Introduction 

B.  Adequacy  of  the  Record 

1.  The  Administrative  Record 

2.  The  Agency's  Use  of  Confidential 
Documents 

3.  The  Claim  that  FDA  Relied  on 
"Unknown"  Undisclosed  Data 

4.  The  Claim  that  FDA  Failed  to  Include 
in  the  Record  New  Drug  Application  (NDA) 
Data  on  Which  it  Relied 

5  The  Agency's  Reliance  in  the  Final 
Rulemaking  on  New  Materials 
C  Adequacy  of  the  Notice 

1.  The  Agency  Provided  Adequate  Notice 
of  the  Key  Legal  and  Factual  Issues 

2.  The  Agency  Providea  a    Reasoned 
Explanation'  for  its  Current  Position 

D  .^deqa8cy  of  the  Comment  Period 
E.  Conclusion 
Xni.  Executive  Orders 

A.  Executive  Order  12606:  The  Family 

B.  Executive  Order  12612:  Federalism 

C.  Executive  Order  12630:  Governmental 
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L  Introduction 

A.  Purpose  and  Overview  of  the  Rule 

This  rule  establishes  regulations 
restricting  the  sale  and  distribution  of 
cigarettes  and  smokeless  tobacco  to 
children  and  adolnscents,  implementing 
FDA's  determination  that  it  has 
jurisdiction  over  these  products  under 
the  Federal  Food,  E>rug,  and  Cosmetic 
Act  (the  act).  As  described  in  "Nicotine 
in  Qgarettes  and  Smokeless  Tobacco  Is 
a  Drug  and  These  Products  Are  Nicotine 
Delivery  Devices  Under  the  Federal 
Food,  Drug,  and  Cosmetic  Act: 
Jurisdictional  Determination"  (the  1996 
Jurisdictional  DetennLnation),  annexed 
hereto,  FDA  has  determined  that 
cigarettes  and  smokeless  tobacco  are 
intended  to  affect  the  structure  or 
fimction  of  the  body,  within  the 
meaning  of  the  act's  definitions  of 
"drug"  and  "device."  The  nicotine  in 
cigarettes  and  smokeless  tobacco  is  a 
"drug,"  which  produces  significant 
pharmacological  effects  in  consumers, 
including  satisfaction  of  addiction, 
stimulation,  sedation,  and  weight 
control.  Qgarettes  and  smokeless 
tobacco  are  combination  products 
consisting  of  the  drug  nicotine  and 
device  components  intended  to  deliver 
nicotine  to  the  body. 

FDA  has  chosen  to  regtilate  cigarettes 
and  smokeless  tobacco  under  the  act's 
device  authorities.  This  rule  allows  the 
continued  marketing  of  these  products, 
while  employing  measures  to  prevent 
future  generations  of  Americans  from 
becoming  addicted  to  them.  As 
disoissed  in  section  I.B.  of  this 
document,  most  people  who  use 
cigarettes  and  smokeless  tobacco  begin 
their  use  before  the  age  of  18  and, 
therefore,  before  they  fully  understand 
the  addictive  nature  and  serious  health 
risks  of  these  products.  Even  though  the 
sale  of  tobacco  products  to  minors  is 
illegal  in  50  States,  the  tobacco  industry 
has  adopted  extensive  marketing 
campaigns  which  appeal  to  children 
and  adolescents.  Therefore,  the  rule 
effects  measures  that  would  both 
complement  the  existing  State 
restrictions  on  access  and  prevent 
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tobacco  companies  from  marketing  their 
products  to  children  and  adolescents. 

In  determining  the  best  course  of 
action,  the  agency  considered  the  highly 
addictive  nature  of  cigarettes  and 
smokeless  tobacco  and  the  fact  that 
these  products  have  previously  been 
lawfully  marketed  to  millions  of  adult 
Americans.  The  agency  has  determined 
that  the  approach  outlined  in  this 
document — restrictions  to  reduce  the 
use  of  cigarettes  and  smokeless  tobacco 
by  individuals  under  the  age  of  18  while 
leaving  these  products  on  the  market  for 
adults — is  the  available  option  that  is 
the  most  consistent  with  both  the  act 
and  the  agency's  mission  to  protect  the 
pubUc  health. 

The  agency  intends  to  assist  affected 
entities,  including  retailers,  distributors, 
and  manufacturers,  in  complying  with 
the  rule.  The  agency  also  will  issue  a 
small  entities  guide  in  easy  to 
understand  language.  In  addition,  the 
agency  will  conduct  workshops 
throughout  the  country  to  assist  affected 
entities  in  complying  with  the  rule. 

B.  Background 

Approximately  50  million  Americans 
currently  smoke  cigarettes  and  another 
6  million  use  smokeless  tobacco.  ^  In  the 
Federal  Register  of  August  11.  1995  (60 
FR  41314),  FDA  published  a  proposed 
riile  entitled  "Regulations  Restricting 
the  Sale  and  Ehstribution  of  Cigarettes 
and  Smokeless  Tobacco  Products  to 
Protect  Children  and  Adolescents"  (the 
1995  proposed  rule)  .\s  stated  in  the 
preamble  to  the  1995  proposed  rule, 
tobacco  use  is  the  single  leading  cause 
of  preventable  death  in  the  United 
States.  2  More  than  400,000  people  die 
each  year  from  tobacco- related  illnesses, 
such  as  cancer,  respiratory  illnesses, 
and  heart  disease,  often  suffering  long 
and  painful  deaths.  ^  Tobacco  alone  kills 


■  "National  Household  Survey  on  Drug  Abuse: 
Population  Eatimate  1993.  Department  of  Health 
and  Human  Services  (DHHS),  Public  Health  Service 
(PHSj,  Subctance  and  Mental  Health  Services 
.\dministration  (SAMHSA),  Office  of  Applied 
Studies.  Rockville,  MD,  Pub.  No.  (SMA)  94-3017. 
pp.  89  and  95.  1994 

'  ■Cigarette  Smoking — Attributable  Mortality  and 
Years  of  Potential  Life  Lost — United  States,  1990," 
Mortality  and  Morbidity  Weekly  Report.  (MMWR) 
CDC,  DHHS.  vol.  42.  No.  33.  pp.  645-649,  1993; 
Lynch,  B  S.,  and  R.  [.  Bonnie,  editors.  Growing  Up 
Tobacco  Free — Preventing  Sicotine  Addiction  in 
Children  and  Youths.  Committee  on  Preventing 
Nicotine  Addiction  in  Children  and  Youths, 
Division  of  Biobefaaviorai  Sciences  and  Mental 
Disorders,  Institute  of  Medicine,  National  Academy 
Press.  Washington.  DC.  p.3, 1994.  (hereinafler  citad 
as  -lOM  Report' ■). 

'   Cigarette  Smoking — Attributable  Mortality  and 
Years  of  Potential  Life  Lost— United  States.  1990," 
MMWn.  CDC,  DHHS,  vol.  42,  No.  33,  pp.  645-649, 
1993. 


more  people  each  year  in  the  United 
States  than  acquired  immunodeficiency 
syndrome  (AIDS),  car  accidents, 
alcohol,  homicides,  illegal  drugs, 
suicides,  and  fires,  combined.  * 

Tobacco  products  have  historically 
been  legal  and  widely  available  in  this 
country.  It  was  only  after  millions  of 
people  became  addicted  to  the  nicotine 
in  cigarettes  and  smokeless  tobacco  that 
health  experts  became  fully  aware  of  the 
extraordinary  health  risks  involved  in 
the  consumption  of  these  products. 
Consequently,  tobacco  use  has  become 
one  of  the  most  serious  public  health 
problems  facing  the  United  States  today. 
Because  of  the  grave  health 
consequences  of  the  use  of  tobacco 
products,  some  have  argued  that  they 
should  be  removed  from  the  market. 

However,  a  ban  would  have  adverse 
health  consequences  and  would  not  be 
likely  to  prevent  individuals  from 
gaining  access  to  these  products.  Of  the 
50  million  people  who  use  cigarettes.  77 
to  92  percent  are  addicted.  *  Data 
suggest  that  almost  as  many  smokeless 
tobacco  users  may  be  addicted.  ^ 
Adverse  health  consequences  could 
result  if  these  people  were  suddenly 
deprived  of  the  nicotine  these  products 
deliver.  As  stated  in  the  preamble  to  the 
1995  proposed  rule: 

Because  of  the  high  addiction  rates  and  the 
difficulties  smokers  experience  when  they 
attempt  to  quit,  there  may  be  adverse  health 
consequences  for  many  individuals  if  the 
products  were  to  be  withdrawn  suddenly 
from  the  marketplace.  Our  current  health 
care  system  and  available  pharmaceuticals 
may  not  be  able  to  provide  adequate  or 
sufiiciendy  sale  treatment  for  such  a 
precipitous  withdrawal. 
(60  FR  41314  at  41348) 
A  similar  situation  would  exist  for 
addicted  smokeless  tobacco  users. 

It  is  probable  also  th«t  a  black  market 
and  smuggling  would  develop  to  supply 
addicted  users  with  these  products.  As 
stated  in  the  preamble  to  the  1995 
proposed  rule,  and  discussed  further  in 
section  II.C.5.  of  this  document,  "[t)he 
products  that  would  be  available 
through  a  black  market  could  very  well 
be  more  dangerous  (e.g.,  cigarettes 
containing  more  tar  or  nicotine,  or  more 
toxic  additives)  than  products  currently 
on  the  market"  (60  FR  41314  at  41349). 
Thus,  the  agency  has  concluded  that, 
while  taking  cigarettes  and  smokeless 
tobacco  off  the  market  could  prevent 
some  people  from  becoming  addicted 
and  reduce  death  and  disease  for  others, 


the  record  does  not  establish  that  such 
a  ban  is  the  appropriate  public  health 
response  under  the  act. 

To  effectively  address  the  death  and 
disease  caused  by  tobacco  products, 
addiction  to  cigarettes  and  smokeless 
tobacco  must  be  eliminated  or 
substantially  reduced.  The  evidence 
demonstrates  that  this  can  be  achieved 
only  by  preventing  children  and 
adolescents  from  starting  to  use  tobacco. 
Most  people  who  suffer  the  adverse 
health  consequences  of  using  cigarettes 
and  smokeless  tobacco  begin  their  use 
before  they  reach  the  age  of  18,  an  age 
when  they  are  not  prepared  for,  or 
equipped  to,  make  a  decision  that,  for 
many,  will  have  lifelong  consequences. 
These  young  people  do  not  fully 
understand  the  serious  health  risks  of 
these  products  or  do  not  believe  that 
those  risks  apply  to  them.  They  are  also 
very  impressionable  and  therefore 
vulnerable  to  the  sophisticated 
marketing  techniques  employed  by  the 
tobacco  industry,  techniques  that 
associate  the  use  of  tobacco  products 
with  excitement,  glamour,  and 
independence.  When  cigarette  and 
smokeless  tobacco  use  by  children  and 
adolescents  results  in  addiction,  as  it  so 
often  does,  these  youths  lose  their 
freedom  to  choose  whether  or  not  to  use 
the  products  as  adults. 

The  facts  on  imderage  use  confirm 
this  pattern.  As  stated  in  the  preamble 
to  the  1995  proposed  rule, 
approximately  3  million  American 
adolescents  currently  smoke  and  an 
additional  1  million  adolescent  males 
use  smokeless  tobacco.  ^  Eighty-two 
percent  of  adults  who  ever  smoked  had 
their  first  cigarette  before  the  age  of  18, 
and  more  than  half  of  them  had  already 
become  regular  smokers  by  that  age.  * 
Among  smokers  ages  12  to  17  years,  70 
percent  already  regret  their  decision  to 
smoke  and  66  percent  say  that  they 
want  to  quit. " 

Moreover,  children  and  adolescents 
are  beginning  to  smoke  at  younger  ages 
than  ever  before.  Despite  a  decline  in 
smoking  rates  in  most  segments  of  the 
American  adult  population,  the  rates 
among  children  and  adolescents  have 
recently  begun  to  rise.  ^°  Data  reported 


"lOM  Report  pp.  3-4. 
s  S«e  authorities  cited  at  1996  Jurisdictional 
Determination.  Section  n(B)(2)(a). 
■id. 


'  "Preventing  Tobacco  Use  Among  Young  People: 
A  Report  of  the  Surgeon  General. "  DHHS.  PHS. 
CDC,  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion,  the  Office  on 
Smoking  and  Health  (OSH),  Atlanta,  GA,  p.  5, 1994. 
(hereinafter  cited  as  "1994  SGR"). 

»1994SGR,p.  65. 

""Teen- Age  Attitudes  and  Behavior  Concerning 
Tobacco,"  The  George  H.  Gallup  International 
Institute,  p.  54,  September  1992. 

'""Cigarette  Smoking  Among  Adults — United 
States,  1991,"  MMWB,  DHHS,  CDC,  vol.  42,  No.  12, 
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in  December  1995.  after  publication  of 
the  1995  proposed  rule,  showed 
increases  in  30-day  prevalence  rates  of 
cigarette  smoking  for  4  consecutive 
years  for  8th-  and  lOth-graders,  and  3 
consecutive  years  for  high  school 
seniors.  "  Daily  use  of  cigarettes  by  8th- 
.  10th-,  and  12th-graders  has  also 
increased  in  each  of  the  last  3  years.  '* 
The  percentage  of  8th-  and  lOth-graders 
who  reported  smoking  in  the  30  days 
before  the  survey  had  risen  by  one-third 
since  1991  to  about  19  percent  and  28 
percent,  respectively.  '^  Similarly,  the 
percentage  of  high  school  seniors  saving 
that  they  had  smoked  in  the  30  days 
before  the  survey  had  increased  by  more 
than  one-fifth  since  1991.  to  about  33.5 
f>ercent  or  one  in  three.  '■' 

An  adolescent  whose  cigarette  use 
continues  into  adulthood  increases  his 
or  her  risk  of  dying  from  cancer, 
cardiovascular  disease,  or  lung 
disease.  '*  Moreover,  the  earlier  a  young 
person's  smoking  habit  begins,  the  more 
likely  he  or  she  will  become  a  heav^ 
smoker  and  therefore  suffer  a  greater 
risk  of  diseases  caused  by  smoking.  ^^ 


pp.  230-233,  1993:  Johnston.  L  D.,  P.  M.  O'Malley 
and  I.  G.  Bachnian.  "National  Survey  Result*  on 
Drug  Use  from  the  Monitoring  the  Future  Study 
1975-1993.  vol.  !:  Secondary  School  Students," 
Rockville.  MD.  DHHS.  PHS,  National  Institutes  of 
Health  (NIH).  National  Institute  on  Drug  Abuse 
(NIDA),  NIH  Pub.  No.  94-3809,  pp.  9  end  19,  79, 
80.  and  101.  1994:  "Smoking  Rates  Climb  Among 
American  Teen-agers.  Who  Find  Smoking 
Increasingly  .^cceptabie  and  Seriously 
Underestimate  the  Risks."  The  University  of 
Michigan  News  and  Information  Service,  Table  1., 
July  17.  1995 

"  "Results  from  the  1995  Monitoring  the  Future 
Survey."  National  Institute  on  Drug  .\tause  Briefing 
for  Etonna  E.  Shaiaia.  Ph.D.,  Secretary  of  Health  and 
Human  Services,  December  13,  1995. 

"Id. 

"Id. 

"McGinnls,  J.  M.,  and  W.  H.  Foege,  "Actual 
Causes  of  Death  in  the  United  States,"  Journal  of 
the  American  Medical  Association  (JAMA),  vol. 
270,  No.  18.  pp.  2207-2212.  1993:  "Reducing 
Health  Consequences  ol  Smoking;  25  Years  of 
Progress.  A  Report  of  the  Surgeon  General,"  DHHS, 
PHS.  CDC.  National  Center  for  Chronic  Disease 
Prevention  and  Heaitn  Promotion  (NCCDPHP), 
OSH.  DHHS  Pub  No  89-8411,  p.  5.  1989. 
(hereinafter  cited  as  '  1989  SGR'l:  See  generally 
"The  Health  Consequences  of  Smoking:  Chronic 
Obstructive  Lung  Disease:  A  Report  of  the  Surgeon 
General."  DHHS.  PHS.  OSH,  1984,  (hereinafter 
cited  as  "1984  SGR");  "The  Health  Consequences 
of  Smoking:  Cardiovascular  Disease — A  Report  of 
the  Surgeon  General,"  DHHS.  PHS.  OSH.  1983 
(hereinafter  cited  as  "1983  SGR"):  "The  Health 
Consequences  of  Smoking:  Cancer — A  Repxjrt  of  the 
Surgeon  General."  DHHS.  PHS.  OSH,  1982, 
(hereinafter  cited  as  "1982  SGR"). 

"Taioli,  E..  and  E.  L.  Wynder,  "Effect  of  the  Age 
at  Which  Smoking  Begins  on  Frequency  of  Smoking 
in  Adulthood."  The  New  England  Journal  of 
Medicine,  vol.  325,  No.  13.  pp.  968-969, 1991; 
Escobedo.  L.  G.,  et  al.  "Sp>orts  Participation,  Age  at 
Smoking  Initiation,  and  the  Risk  of  Smoking  Aniong 


.Approximately  one  out  of  every  three 
young  people  who  become  regular 
smokers  each  day  will  die  prematurely 
as  a  result.  '^^ 

Similar  problems  exist  with  underage 
use  of  smokeless  tobacco.  .As  stated  in 
the  1995  proposed  rule,  the  market  for 
smokeless  tobacco  has  shifted 
dramatically  toward  voung  people  smce 
1970  (60  FR  41314  at'4131>l  School- 
based  surveys  in  1991  estimated  that 
19.2  percent  of  9th  to  12th-grade  boys 
use  smokeless  tobacco.  ^^  Ainong  high 
school  seniors  who  had  ever  tried 
smokeless  tobacco.  73  percent  did  so  by 
the  9th  grade.  ''«' 

.^s  long  as  children  and  adolescents 
become  addicted  to  cigarette  and 
smokeless  tobacco  use  in  these 
numbers,  there  is  little  chance  that 
society  will  be  able  reduce  the  toll  of 
tobacco-related  illnesses.  If.  however, 
the  number  of  children  and  adolescents 
who  begin  tobacco  use  can  be 
substantially  diminished,  tobacco- 
related  illness  can  be  correspondingly 
reduced  because  data  suggest  that 
anyone  who  does  not  begm  smoking  in 
childhood  or  adolescence  is  luilikely  to 
ever  begin  ^o 

On  the  basis  of  this  evidence,  the 
agency  has  determined  that  establishing 
restrictions  to  substantially  reduce  the 
number  of  children  and  adolescents 
who  become  addicted  to  cigarettes  and 
smokeless  tobacco  best  serves  Us  pubUc 
health  obligations.  Because  such  a  small 
percentage  of  the  US  population  begins 
tobacco  use  after  the  age  of  18.  limiting 
the  use  of  these  products  to  the  adult 
population  would  substantially  reduce 
the  principal  source  of  new  users.  Thus, 
the  appropnate  emphasis  is  on  reducing 
the  use  of  tobacco  products  by  children 
and  adolescents. 

Evidence  in  the  administrative  record 
demonstrates  that  the  most  effective 


U.S.  High  School  Students."  JAMA,  vol.  269.  No. 
11.  pp.  1391-1395. 1993;  see  also  1994  SGR,  p.  65. 

"Memorandum  from  Michael  P.  Eriksen  (OX] 
to  Catherine  Lorraine  (FDA)  August  7, 1995  and 
CDC  Fact  Sheet  (based  on  J.  P.  Pierce,  M.  C  Fiore, 
T.  E.  Novotny,  E.  J.  Hatziandreu,  and  R.  M.  Davis, 
"Trends  in  Cigarette  Smoking  in  the  Uoited  States: 
Projections  to  the  Year  2000,"  JAMA.  vol.  261.  pp. 
61-65,  1989;  Unpublished  daU  from  the  1986 
National  Morulity  Followback  Survey,  CDC,  OSH; 
Peto.  R..  A.  D.  Lopez.  J.  Boreham,  M.  Thun.  and  C. 
Heath.  |r.,  "Mortality  from  Smoking  in  Developed 
Countries,  1950-2000:  Indirect  Estimates  from 
National  Vital  Statistics,"  Oxford  University  Press, 
Oxford,  1994). 

'•Kann,  L..  W.  Warren.  J.  L  Collins,  J.  Ross.  B. 
Collins,  and  L  J.  Kolbe.  "Results  from  the  National 
School-Based  1991  Youth  Risk  Behavior  Survey  and 
Progress  Toward  Achieving  Related  Health 
Objectives  for  the  Nation,"  PubUc  Health  Reports, 
vol.  108,  (Supp.  1),  pp.  47-54,  1993. 

'•1994  SGR,  p.  101. 

»>Id.,  pp.  5.  56.  and  65-67. 


way  to  achieve  such  a  reduction  is  by 
limiting  the  access  to.  and  attractiveness 
of,  cigarettes  and  smokeless  tobacco  to 
young  people.  FDA  concludes  that  the 
act  provides  sufficient  authority  to  issue 
regulations  that,  while  leaving  these 
products  on  the  market  for  adult  use, 
restrict  access  to  and  promotion  of 
cigarettes  and  smokeless  tobacco  to 
those  under  18  years  of  age. 

C.  Pmvisjons  of  the  Rule 

After  considering  numerous 
comments  submitted  in  response  to  the 
1995  proposed  rule,  the  agency  is 
adopting  the  rule  in  modified  form.  New 
part  897  is  being  added  to  Title  21  of  the 
Code  of  Federal  Regulations  and 
contains  the  regulations  governing  the 
labeling,  advertising,  sale,  and 
distribution  of  cigarettes  and  smokeless 
tobacco  to  children  and  adolescents. 

FDA  is  regulating  nicotine-containing 
cigarettes  and  smokeless  tjobacco  as 
restricted  devices  within  the  meaning  of 
the  section  520(e)  of  the  act  (21  U.S.C 
360i(e)).  While  leaving  these  products 
on  the  market  for  adults,  the  final  rule 
prohibits  the  sale  of  nicotine-containing 
cigarettes  and  smokeless  tobacco  to 
individuals  under  the  age  of  18  and 
requires  manufacturers,  distributors, 
and  retailers  to  comply  vsath  certain 
conditions  regarding  access  to,  and 
promotion  of,  these  products.  Among 
other  things,  the  final  rule  requires 
retailers  to  verify  a  purchaser's  age  by 
photographic  identification.  It  also 
prohibits  all  free  samples  and  prohibits 
the  sale  of  these  products  through 
vending  machines  and  self-service 
displays  except  in  facihties  where 
individuals  under  the  age  of  18  are  not 
present  or  permitted  at  any  time.  The 
rule  also  limits  the  advertising  and 
labeling  to  which  children  and 
adolescents  are  exposed.  The  rule 
accompUshes  this  by  generally 
restricting  advertising  to  which  children 
and  adolescents  are  exposed  to  a  black- 
and-white,  text-oidy  format.  In  addition, 
billboards  and  other  outdoor  advertising 
are  prohibited  within  1,000  feet  of 
schools  and  public  playgroimds.  The 
rule  also  prohibits  the  sale  or 
distribution  of  brand-identified 
promotional,  nontobacco  items  such  as 
hats  and  tee  shirts.  Furthermore,  the 
rule  prohibits  sponsorship  of  sporting 
and  other  events,  teams,  and  entries  in 
a  brand  name  of  a  tobacco  product,  but 
permits  such  sponsorship  in  a  corporate 
name.  This  rule  is  intended  to 
complement  the  regulations  issued  by 
SAMHSA  implementing  section  1926  of 
the  Public  Health  Service  Act  (42  U.S.C. 
300X-26)  regarding  the  sale  and 
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distnbution  of  tobacco  products  to 
individuals  under  the  age  of  18  (the 
S.\MHSA  rule) 

In  this  document.  FDA:  (1)  Presents 
its  analysis  of  its  authority  to  issue 
regulations  that  impose  the  enumerated 
restrictions  on  the  sale  and  promotion  of 
cigarettes  and  smokeless  tobacco  to 
those  under  the  age  of  18,  while  leaving 
cigarettes  and  smokeless  tobacco  on  the 
market  for  adults;  and  (2)  responds  to 
comments  on  the  proposed  rule. 

n.  Legal  Authority 

In  the  1996  Jurisdictional 
Determination,  annexed  hereto,  the 
Food  and  Drug  Administration  (FDA)2i 
has  determined  that  cigarettes  and 
smokeless  tobacco  are  combination 
products  consisting  of  a  drug  (nicotine) 
and  device  components  intended  to 
deliver  nicotine  to  the  body.  The  agency 
may  regulate  a  drug/device  combination 
product  using  the  Federal  Food,  Drug, 
and  Cosmetic  .^ct's  (the  act's)  drug 
authorities,  device  authorities,  or  both. 
The  agency  exercises  its  discretion  to 
determine  which  authorities  to  apply  in 
the  regulation  of  combination  products 
to  provide  the  most  effective  protection 
to  the  public  health.  FDA  has 
determined  that  tobacco  products  are 
most  appropriately  regulated  under  the 
device  provisions  of  the  act,  including 
the  restricted  device  authority  in  section 
520(e)  of  the  act  (21  U.S.C.  360j(e)). 

A.  Legal  Principles  Applicable  to 
Combination  Drug/Device  Products 

The  agency's  discretion  to  choose  the 
appropriate  regulatory  tools  under  the 
act  is  based,  in  part,  on  the  authority 
provided  under  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA).  FDA's 
interpretation,  supported  by  the 
language  of  the  statute  and  its  legislative 
history,  is  embodied  in  the  agency's 
implementing  regulations  codified  at 
pari  3(21  CFR  part  3),  the  delegations 
of  premarket  approval  authority  to 
FD.\  s  Center  for  Drug  Evaluation  and 
Research  (CDER),  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  Center 
for  Biologies  Evaluation  and  Research 
(CBER)  that  enable  all  three  Centers  to 
administer  statutory  authority  for  drugs, 
devices,  and  biologies  (56  FR  58758, 
November  21,  1991),  and  the 
"intercenter  agreements"  that  guide  the 
agency  in  allocating  Center 


"The  Secretary  of  the  Department  of  Health  and 
Human  Services  (DHHS)  (the  Secretary)  has  the 
authority  to  carry  out  functions  under  the  act 
through  the  Commissioner  of  Food  and  Drugs  (the 
Commissioner).  (See  section  903  of  the  act  (21 
i;.S.C.  393);  21  CFR  5.10  and  5.11.)  ThrougJlout  this 
document,  references  to  FDA  include  the  Secretary 
and  the  Commissioner. 


responsibility  for  various  categories  of 
combination  products  (56  FR  58760, 
November  21, 1991).  In  addition  to  the 
authority  provided  by  the  SMDA.  the 
agency's  discretion  is  also  based  on  the 
principles  recognized  by  the  Supreme 
Court  in  cases  such  as  United  States  v. 
An  Article  of  Drug  *  *  *  Bacto-Unidisk, 
394  U.S.  784  (1969).  In  Bacto-Unidisk, 
for  example,  the  Supreme  Court  upheld 
the  agency's  decision  to  regulate  a 
diagnostic  test  kit  under  its  drug 
authorities  on  the  grounds  that  "[i]t  is 
enough  for  us  that  the  expert  agency 
charged  with  the  enforcement  of 
remedial  legislation  has  determined  that 
such  regulation  is  desirable  for  the 
public  health  •  *   '."(Bacto-Unidisk 
394  U.S.  at  791-792.) 

The  discussion  that  follows  describes 
in  more  detail  FDA's  interpretation  of 
the  combination  product  provisions  of 
the  SMDA,  the  agency's  tmderstanding 
of  combination  products,  and  the  way  in 
which  the  agency  has  exercised  its 
discretion  in  determining  the  most 
appropriate  authorities  to  apply  to 
regulate  combination  products. 
1 .  The  SMDA  Recognized  Combination 
Products  for  the  First  Time 

Congress  enacted  the  SMDA's 
combination  product  provisions  to 
recognize  combination  products  as 
distinct  entities  subject  to  regulation 
under  the  act  and  to  alleviate  the 
difficulty  the  agency  had  experienced  in 
regulating  such  products,  especially 
those  consisting  of  components  of  both 
a  drug  and  a  device.  First,  the  SMDA 
explicitly  recognized  the  existence  of 
products  that  "constitute  a  combination 
of  a  drug,  device,  or  biological  product" 
(section  503(g)(1)  of  the  act  (21  U.S.C. 
353(g)(1))).  Second,  the  statute  provided 
a  mechanism  for  determining  which 
agency  component  would  be  assigned 
the  administrative  responsibiUty  of 
regulating  a  particular  combination 
product  (/d.). 

In  accordance  with  its  recognition  of 
combination  products,  the  SMDA 
changed  the  statutory  definitions  of 
"drug"  and  "device"  at  section  201(g) 
and  Qx)  of  the  act  (21  U.S.C.  321(g)  and 
(h)).  Before  the  enactment  of  the  SMDA. 
section  201(g)  of  the  act  provided  that 
a  drug  "doe^  not  include  devices  or 
their  components,  parts,  or  accessories." 
The  SMDA  removed  this  language  from 
the  definition  of  "drug"  so  that  the 
terms  "drug"  and  "device"  were  no 
longer  mutually  exclusive,  thereby 
making  it  possible  for  a  combination 
product  consisting  of  both  a  drug  and 
device  to  be  regarded  as  an  independent 
entity  subject  to  regulation.  The 
legislative  history  indicates  that  this 


definitional  change  was  made  "to 
accommodate  the  principle  of 
[combination  products  in]  section  20" 
(S.  Rept.  101-513.  101st  Cong,  2d  sess., 
at  30  (1990)).  For  the  first  time  it  was 
possible,  as  a  legal  matter,  for  a  single 
product  to  have  both  drug  and  device 
components. 

The  SMDA  also  permitted  a  wider 
range  of  products  to  meet  the  definition 
of  a  device.  Prior  to  its  amendment  by 
the  SMDA.  section  201(h)  of  the  act 
defined  a  "device"  as  an  instrument  or 
other  item  that,  among  other  things, 
"does  not  achieve  any  of  its  principal 
intended  purposes  through  chemical 
action  within  or  on  the  body  of  man  or 
other  animals  and  which  is  not 
dependent  upon  being  metabolized  for 
the  achievement  of  any  of  its  principal 
intended  purposes,"  The  SMDA 
changed  the  phrase  "any  of  its  principal 
intended  purposes"  in  the  definition  to 
read,  "its  primary  intended  purposes." 
This  change  broadened  the  definition  of 
device  and  allowed  more  products  to  be 
categorized  as  devices. 
2.  The  SMDA  Leaves  to  FDA's 
Discretion  the  Determination  of  Which 
Regulatory  .Authorities  to  .Apply  to 
Particular  Combination  Products 

Havmg  recognized  combination 
products,  the  SMD.A  also  provided  a 
clear  mechanism  for  determining  which 
agency  component  a  particular 
combination  product  should  be  directed 
to  for  review.  Under  the  SMDA,  the 
agency  must: 

(dletermine  the  primary  mode  of  action  of 
the  combination  product.  If  the  (agency) 
determines  that  the  primary  mode  of  action 
is  that  of — 

(A)  a  drug  (other  than  a  biological  product), 
the  persons  charged  with  premarket  review 
of  drugs  shall  have  primary  jurisdiction, 

(B)  a  device,  the  persons  charged  with 
premarket  review  of  devices  shall  have 
primary  jurisdiction,  or 

(C)  a  biological  product,  the  persons 
charged  with  premarket  review  of  biological 
products  shall  have  primary  jurisdiction. 

(Section  503(g)(1)  of  the  act) 

This  section  of  the  SMDA  "provide[dl 
the  [agency]  with  firm  ground  rules  to 
direct  products  promptly  to  that  part  of 
FDA  responsible  for  reviewing  the 
article  that  provides  the  primary  mode 
of  action  of  the  combination  product" 
(S.  Rept.  101-513. 101st  Cong.,  2d  sess., 
30  (1990)). 

Although  the  SMDA  provided  a 
mechanism  for  determining  which 
agency  component,  i.e.,  a  Center,  should 
review  a  particular  combination 
product,  the  legislation  left  to  FDA  the 
discretion  to  decide  which  statutory 
authorities  it  would  use  in  regulating  a 
particular  combination  product.  The 
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language  of  the  SMDA  makes  this  clear. 
as  does  the  legislative  history  of  the 
statute.  Indeed,  an  earlier  version  of  the 
bill,  S.  3006,  would  arguably  have 
removed  this  discretion  by  requiring  the 
agency  to  regulate  a  product  based  only 
on  its  Center  assignment.  Thus,  for 
example,  if  the  primary  mode  of  action 
were  that  of  a  drug,  the  product  would 
be  subject  to  regulation  by  CDER  under 
the  act's  drug  authorities.  The  earher 
version's  language,  which  Congress 
chose  to  strike  from  the  final  enactment, 
provided  in  relevant  part: 

The  iagency]  shall  require  only  one  market 
clearance  route  for  an  article  that  constitutes 
a  combination  of  a  device,  drug,  or  biological 
product.  If  the  iagency]  determines  that  the 
primary  mode  of  action  of  the  combination 
article  is  that  of — 

(A)  a  drug  (other  than  a  biological  product), 
neither  the  combination  article  nor  any  part 
of  the  article  shall  be  treated  as  a  device  or 

as  a  biological  product  for  market  clearance 
purposes, 

(B)  a  device,  neither  the  combination 
article  nor  any  part  of  the  article  shall  be 
treated  as  a  drug  or  a  biological  product  for 
market  clearance  purposes;  or 

(C)  a  biological  product,  neither  the 
combination  article  nor  any  part  of  the  article 
shall  be  treated  as  a  drug  or  a  device  for 
market  clearance  purposes. 

(136  Congressional  Record,  S.  12493, 
101st  Cong.,  2d  sess.,  August  4.  1990) 

The  omission  of  this  language  from 
the  statute  indicates  that  while  Congress 
considered  dictating  which  regulatory 
authority  must  be  applied  to  particular 
combination  products,  and  knew  how  to 
craft  language  to  accomplish  such  a 
result,  Congress  ultimately  chose  to  rely 
on  FDA's  expertise  in  determining  the 
most  appropriate  regulatory  tools 
needed  to  ensure  the  safety  and 
effectiveness  of  the  combination 
products  that  it  regulates. 

Moreover.  Congress  enacted  language 
that  recognizes  that  the  agency  may 
choose  the  appropriate  regulatory 
authority  for  a  particular  combination 
product.  Section  503(g)(2)  of  the  act 
provides  that  nothing  "shall  prevent  the 
(Agency)  from  using  any  agency 
resources  of  the  Food  and  Drug 
Administration  necessary  to  ensure 
adequate  review  of  the  safety, 
effectiveness,  or  substantial  equivalence 
of  an  article."  Since  the  enactment  of 
the  SMDA,  the  agency  has  interpreted 
the  phrase  "any  agency  resources"  to 
include  administrative  resources  and  all 
applicable  statutorv'  authorities.  See 
Ehug/Device  Intercenter  Agreement,  p. 
2,  contemporaneous  interpretation  that: 

(ujnder  the  provisions  of  the  Safe  Medical 
Devices  Act  of  1990  and  regulation? 
promulgated  to  implement  the  combination 
product  provisions  of  the  Act.  (the  Center  for 


Drug  Evaluation  and  Research]  and  iihe 
Center  for  Devices  and  Radiological  Health) 
each  may  use  both  the  drug  and  device 
provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  as  appropriate  to  regulate  a 
combination  product. 

(See  21  CFR  Part  3). 

(See  also  56  FR  58754  at  58759, 
November  21 .  1991  (FDA  amending  its 

procedural  regulations  at  part  5  by 
adding  delegations  of  authority  relating 
to  the  premarket  re\iew  of  combination 
products  to  state  that  those  specified 
officials  in  CBER,  CDRH,  or  CDER  "who 
currently  hold  delegated  premarket 
approval  authority  for  biologies, 
devices,  or  drugs,  respectively,  are 
hereby  delegated  all  the  authorities 
necessary  for  premarket  approval  of  any 
product  that  is  a  biologic,  a  device,  or 
a  drug,  or  any  combination  of  two  or 
more  of  these  products:  *   *   *"  (21  CFR 
5.33).)  Thus,  when  a  combination 
product,  a  smgle  entity,  consists  of  a 
component  that  may  be  regulated  as  a 
drug,  the  act  s  drug  provisions  and 
device  provisions  are  "resources" 
available  to  the  agency  for  regulating  the 
product. 

(1)  One  comment  disputed  the 
agency's  interpretation  of  section 
503(gj(2)  of  the  act,  staUng  that  the 
language  of  section  503(g)(2)  can  be 
construed  to  mean  only  "people, 
laboratones.  and  other  agency  support 
The  term  Agency  resources'  does  not 
mean  'legal  authorities'  as  FDA  would 
like  to  be h eve" 

FDA  disagrees  with  this  comment. 
The  agency  notes  that  there  is  nothing 
in  the  statute  itself  or  the  legislative 
history  that  suggests  any  reason  that  the 
expansive  phrase  "any  FDA  resources" 
should  be  narrowly  interpreted  given 
the  important  public  health  benefit 
("ensunng  an  adequate  premarket 
review")  that  is  the  goal  of  this  section 
of  the  SMDA,  The  agency's 
interpretation  of  this  language  is 
supported  by  the  SMDAs  legislative 
history,  which  is  discussed  more  fully 
in  section  n.A.2.  of  this  document.  More 
importantly,  as  discussed  previously. 
the  agency  has  the  discretion  under  the 
statute  as  enacted  to  choose  the 
regulatory  authorities  most  appropriate 
to  the  specific  product  at  issue. 
3  Interpreting  the  SMDA  to  Allow  the 
.Agency  to  Determine  Which  Regulatory 
Scheme  Best  Serves  the  Public  Health  is 
Consistent  With  50  Years  of  Case  Law 

Construing  the  act  as  allowing  the 
agency  discretion  to  choose  the  most 
appropriate  regulatory  tools  for  a 
particular  combmation  product  is 
consistent  with  over  50  years  of  judicial 
precedent  The  importance  of 


interpreting  the  act  in  a  manner  that  is 
consistent  with  the  public  health 
purposes  of  the  act  was  recognized  by 
the  Supreme  Court  in  United  States  v. 
Dottenveich,  320  U.S.  277  (1943).  This 
case,  decided  shortly  after  substantial 
changes  were  made  to  expand  the 
agency's  authority  by  the  1938  act. 
addressed  the  breadth  of  the  term 
"person"  in  determining  who  was 
subject  to  prosecution  for  violations  of 
the  act.  The  Court  described  the  spirit 
in  which  the  statute  should  be 
interpreted: 

By  the  Act  of  1938,  Congress  extended  the 
range  of  its  control  over  illicit  and  noxious 
articles  and  stiSened  the  penalties  for 
disobedience.  The  purposes  of  this 
legislation  thus  touch  phases  of  the  lives  and 
health  of  people  which,  in  the  circumstances 
of  modem  industrialism,  are  largely  beyond 
self-protection.  Regard  for  these  purposes 
should  infuse  construction  of  the  legislation 
if  it  is  to  be  treated  as  a  working  instrument 
of  government  and  not  merely  as  a  collection 
of  English  words. 

[Id.  at  280) 

The  approach  in  Dottenveich  was 
followed  by  a  number  of  cases  in  which 
FDA's  interpretation  of  the  statute, 
especially  in  the  area  of  selecting  how 
to  regulate  a  product  to  achieve  a  public 
health  purpose,  has  been  granted 
deference  and  has  been  upheld.  In 
United  States  v.  An  Article  of  Drug 
*  *  *  Bacto-Unidisk,  394  U.S.  784 
(1969),  FDA's  interpretation  of  the 
definition  of  the  term  "drug"  and  the 
apphcability  of  the  premarket  review 
requirements  were  at  issue.  The  Court 
upheld  the  agency's  expansive 
interpretation  of  the  definition  of 
"drug"  to  include  a  laboratory  screening 
product,  in  large  part  because  this 
interpretation  resulted  in  greater 
protection  of  the  pubUc  health  by  virtue 
of  the  premarket  review  that  the  product 
would  be  subject  to  as  a  drug.  As  the 
Coiul  reasoned: 

It  is  enough  for  us  that  the  expert  agency 
charged  with  the  enforcement  of  remedial 
legislation  has  determined  that  such 
regulation  is  desirable  for  the  public  health, 
for  Mre  are  hardly  qualified  to  second-guess 
the  Secretary's  medical  judgment. 
[Bacto-Unidisk,  394  U.S.  at  791-792) 

The  Court  further  stated: 

The  historical  expansion  of  the  definition 
of  drug,  and  the  creation  of  a  parallel  concept 
of  devices,  cleerly  show,  we  think,  that 
Congress  fully  intended  that  the  Act's 
coverage  be  as  broad  as  its  literal  language 
indicates — and  equally  clearly,  broader  than 
any  strict  medical  definition  might  otherwise 
allow*  *   *.  But  we  are  all  the  more 
convinced  that  we  must  give  effect  to 
congressional  intent  in  view  of  the  well- 
accepted  principle  that  remedial  legislation 
such  as  the  Food,  Drug,  and  Cosmetic  Act  is 
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to  be  given  a  liberal  construction  consistent 
with  the  Acts  ovemdmg  purpose  to  protect 
the  public  health,  and  sp>ecificaliy.  §  507'« 
purpose  to  ensure  that  antibiotic  products 
marketed  serve  the  public  with  'efficacy'  and 
safety.' 

[Id.  at  798);  (See  also  U.S.  v.  25  Cases, 
More  or  Less,  of  An  Article  of  a  Device, 
'   *   *  Sensor  Pads.  942  F.2d  1179  (7th 
Cir.  1991)  (upholding  FDA's 
determination  that  a  latex  bag  filled 
with  a  layer  of  silicone  lubricant  that 
was  intended  to  aid  women  in  self- 
examinations  for  early  detection  of 
breast  cancer  was  a  device,  because, 
among  other  reasons,  the  court  deferred 
to  the  agency's  discretion  to  interpret  its 
own  statute  based  on  the  legislative 
histon,  of  the  act  and  on  the  principles 
announced  m  C/ievron  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council, 
Inc..  467  US  837  (1984));  AMP.  Inc.  v. 
Gardner.  389  F  2d  825,  830  (2d  Cir.), 
cert,  denied,  sub  nom.  AMP,  Inc.  v. 
Cohen.  393  U.S.  825  (1968)  (upholding 
FDA  s  classification  of  appellant's 
product  for  tying  off  severed  blood 
vessels  as  a  drug  because,  in  part,  the 
court  was  reluctant  to  give  a  narrow 
construction  to  the  act,  "touching  the 
public  health  as  it  does").) 
These  cases  stand  for  two  principles: 

(1)  FDA's  mterpretaUons  of  its  own 
statute  should  be  given  deference,  and 

(2)  the  act  should  be  interpreted 
expansively  to  achieve  its  primary 
purpose,  protecting  the  pubhc  health. 
These  principles  support  the  agency's 
determinations,  carefully  made  after 
applying  us  considerable  scientific 
expertise  to  the  evaluation  of  the 
evidence  before  it.  that  cigarettes  and 
smokeless  tobacco  are  drug  delivery 
devices  and  that  these  combination 
products  are  most  appropriately 
regulated  using  the  device  authorities  of 
the  act  The  agency's  decision  regarding 
tobacco  products  is  consistent  with 
other  determinations  that  the  agency  has 
made,  which  have  been  upheld  and 
endorsed  by  the  courts,  to  regidate 
products  in  the  most  reasonable  manner 
that  will  result  in  the  best  protection  of 
the  public  health. 

4.  The  Implementing  Regulations  and 
the  Delegations  of  Authority  Reflect 
FDA's  Interpretation  That  Section  503(g) 
of  the  Act  Authorizes  the  Agency  to 
Determine  the  Appropriate  Regulatory 
Authorities 

FDA's  implementing  regulations  and 
delegations  of  authority,  adopted  shortly 
after  passage  of  the  SIvfflA,  reflect  the 
agency's  contemporaneous 
interpretation  of  section  503(g)  of  the  act 
as  authorizing  the  agency  to  apply  the 
most  appropriate  regulatory  authorities 
to  any  given  combination  product.  In 


§  3.2(e)(1),  FDA  defined  a  combination 
product  to  include,  in  relevant  part: 

A  product  comprised  of  two  or  more 
regulated  components,  i.e.,  drug/ device, 
biologic/device,  drug/biologic,  or  drug/ 
device/biologic,  that  are  physically, 
chemically,  or  otherwise  combined  or  mixed 
and  produced  as  a  single  entity!.] 

In  a  final  rule  that  published  in  the 
Federal  Register  of  November  21.  1991 
(56  FR  58754),  the  agency  explained 
that  "the  term  combination  product 
means  a  product  comprised  of  two  or 
more  different  regulated  entities,  e.g.. 
drug,  device,  or  biologic  *   *   ""or  that 
are  produced  together  as  a  single  entity, 
packaged  together,  or  used  together  to 
achieve  the  intended  effect.  Thus,  the 
fact  that  a  single  product  contains 
elements  of  two  or  more  regulated 
entities  does  not  change  the  regulatory 
status  of  the  individual  elements.  Each 
"different  regulated  entit^y]"  of  the 
combination  continues  to  satisfy  the 
criteria  of  its  relevant  statutory 
definition;  that  is,  a  drug  component 
must  satisfy  the  definition  in  section 
201(g)  of  the  act,  and  a  device 
component  must  comply  with  the 
definidon  in  section  201(h)  of  the  act. 
Because  the  elements  of  a  combination 
product  meet  more  than  one 
jurisdictional  definition,  the  agency  may 
apply  one  or  more  sets  of  regulatory 
provisions  to  the  product. 

In  the  same  issue  of  the  Federal 
Register  in  which  the  agency  published 
the  final  regtUations  governing 
combination  products,  the  agency 
pubUshed  delegations  of  authority  that 
allow  the  officials  in  CDER,  CDRH,  and 
CBER  to  utilize  the  premarket  approval 
authorities  for  any  product  that  is  a 
drug,  device,  biologic,  or  any 
combination  of  two  or  more  of  these  (56 
FR  58758.  November  21. 1991  (21  CFR 
5.32)).  These  delegations  allow  the 
officials  of  one  Center  to  conduct  a 
premarket  review  of  a  product  under 
another  Center's  regulatory  authority, 
thereby  making  it  possible,  for  example, 
for  CDER  to  review  a  drug/device 
combination  product  under  the  device 
authorities.  While  the  combination 
product  regulations  created  the 
procediue  for  making  the  proper  Center 
assignment,  the  delegations  were 
necessary  in  order  for  FDA  to  exercise 
its  discretion  to  determine  which 
regulatory  authority  is  most  appropriate 
and  to  make  it  possible  to  apply  that 
authority  to  review  a  particular  product. 
If  the  primary  mode  of  action  of  a 
combination  product  having  drug  and 
device  components  resulted  in  the 
assignment  of  the  product  to  CDER,  for 
example,  but  the  agency  determined 


that  the  device  component  of  the 
product  presented  the  most  important 
regulatory  and  scientific  questions,  the 
delegations  make  it  possible  for  CDER 
officials  to  conduct  the  premarket 
review  of  the  product  under  the  device 
provisions  of  the  act. 

The  regulations  and  the  delegations  of 
authority  constitute  the  agency's 
contemporaneous  interpretation  of 
section  503(g)  of  the  act  as  granting  the 
agency  discretion  to  choose  the 
premarket  approval  authority  that 
provides  the  best  public  health 
protection.  Such  contemporaneous 
interpretations  by  an  agency  are  entitled 
to  considerable  deference  by  the  courts. 
(See  Young  V.  Community  Nutrition 
Institute,  476  U.S.  974  (1986).) 
5.  The  Intercenter  Agreements  and 
Administrative  Precedent  Recognize 
That  FDA  May  Determine  Which 
Regulatory  Authority  to  Apply  to  a 
Particular  Product 

In  addition  to  the  regulations  and 
delegations  of  authority  implementing 
section  503(g)  of  the  act,  FDA  has  also 
adopted  and  made  public  three 
guidance  documents,  entitled 
"Intercenter  Agreements,"  that  describe 
the  agreements  reached  among  the 
Centers  about  regulatory  pathways  for 
specified  products  or  classes  of  products 
as  of  October  31,  1991.  (See  Intercenter 
Agreement  Between  the  Center  for 
Biologies  Evaluation  and  Research  and 
the  Center  for  Devices  and  Radiological 
Health;  Intercenter  Agreement  Between 
the  Center  for  Drug  Evaluation  and 
Research  and  the  Center  for  Devices  and 
Radiological  Health  (the  Drug/Device 
Agreement);  and  Intercenter  Agreement 
Between  the  Center  for  Drug  Evaluation 
and  Research  and  the  Center  for 
Biologies  Evaluation  and  Research.) 

These  documents  detail  which  Center 
generally  will  have  the  lead 
responsibility  for  regulating  particular  • 
types  of  products.  The  Intercenter 
Agreements  also  state  which  regulatory 
authority  usually  will  be  applied  to 
specific  products  For  example,  the 
Drug/Device  Agreement  provides  that  a 
device  with  the  primary  purpose  of 
dehvering  or  aiding  in  the  delivery  of  a 
drug  and  distributed  containing  a  drug 
(i.e.,  "prefiUed  delivery  system")  will  be 
regulated  by  "CDER  using  drug 
authorities  and  device  authorities,  as 
necessary"  (Drug/Device  Agreement,  p. 
6).  Examples  given  of  such  combination 
products  include  a  nebulizer,  prefilled 
syringe,  and  transdermal  patch  (Drug/ 
Device  Agreement,  p.  6).  The  Drug/ 
Device  Agreement  specifically  provides 
that  such  combination  products  may  be 
regulated  under  either  the  drug  or 
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device  authorities,  whichever  is  more 
appropriate  for  a  particular  product,  ^z 

FDA's  implementation  of  the 
Intercenter  Agreement  reflects  these 
understandings.  For  example,  one  drug 
delivery  product  that  has  been  regulated 
under  the  device  authorities  under  the 
Drug/TDevice  Agreement  is  the  prefilled, 
intravenous  infusion  pump. 
manufactured  by  two  companies.  These 
are  pumps  designed  to  be  sold  prefilled 
with  a  diluent,  either  a  sodium  chloride 
solution  or  a  dextrose  solution.  FDA 
regulates  the  diluents  in  the  pumps  as 
drugs  under  section  201(g)(1)(B)  of  the 
act  because  they  are  intended  for  use  in 
the  treatment  of  disease  The  pumps  are 
combination  products  consisting  of  a 
device  component,  the  pump,  and  a 
drug  component,  the  diluent;  and  the 
product's  purpose  is  to  deliver  the 
diluent  to  be  mixed  by  the  doctor  or 
other  health  care  provider  attending  the 
patient  with  another  drug  substance  for 
infusion  into  the  patient.  These  pumps 
prefilled  with  diluents  are  clearly  "a 
device  containing  a  drug  substance  as  a 
component  with  the  primar\-  purpose  of 
the  combination  product  being  to  fulfill 
a  drug  purpose"  that  would  be  regulated 
as  a  drug  according  to  the  general 
principle  stated  in  the  Drug/Device 
Agreement  (Drug/Device  Agreement,  p. 
14).  However,  the  agency  exercised  its 
discretion  and  determined  that  these 
drug  delivery  products  should  be 
regulated  under  the  device  authorities. 

The  agency  based  its  determination 
on  the  fact  that  the  drugs  that  were 
delivered  by  the  products,  saUne  and 
dextrose,  are  two  ingredients  very 
commonly  used  in  intravenous 
infusions  about  which  the  agency  had  a 
wealth  of  scientific  information  and 
thorough  regulatory  experience.  The 
pumps,  the  device  component  of  this 
combination,  however,  operated  on 
novel  design  principles.  Because  the 
device  components  of  these 
combination  products  were  new  and 
raised  significant  regulatory  questions, 
the  agency  determined  that  the  products 
would  receive  the  most  appropriate 
premarket  review  if  the  device 
authorities  were  apphed. 


"  A  later  section  of  the  Drug/Device  Agreemeni 
states  that  a  "device  containing  a  drug  substance  as 
a  component  with  the  primary  purpose  of  the 
combination  product  being  to  fulfill  a  drug  purpose 
is  a  combination  product  and  will  be  regulated  as 
a  drug  by  CDER."  While  this  is  the  approach  that 
FDA  will  usually  take  with  such  products,  the 
earlier  language  of  the  Drug/Device  Agreement 
expressly  recognizes  that  FDA  may  use  its  device 
authorities  where  appropriate,  and  as  discussed  in 
the  text,  there  are  several  examples  of  this  type  of 
prefilled  delivery  system  being  regulated  using  the 
device  authorities. 


Another  example  of  the  agency's  use 
of  its  discretion  and  its  ability  under  the 
guidance  in  the  Intercenter  Agreements 
to  make  a  sensible  decision  about 
product  assignment  is  its  decision 
regarding  regulation  of  a  catheter  flush 
solution  containing  a  blood- thinning 
drug  and  an  antibiotic  The  solution  is 
intended  as  a  flush  solution  to  prevent 
the  catheter  (or  tube)  inserted  into  a 
patient  s  body  from  becoming  clogged 
with  blood  and  to  prevent  dangerous 
bacteria  from  growing  m  the  catheter. 
Under  the  Drug/'Device  Agreement,  tliis 
product  would  appear  to  fit  into  the 
category  of  a  "liquid  *   *   *  or  other 
similar  formulation  intended  only  to 
serve  as  a  component  *  *  *  to  a  device 
with  a  primary  mode  of  action  that  is 
physical  in  nature  [and]  will  be 
regulated  as  a  device  by  ODRH"  (see 
Drug/Device  Agreement,  p.  13),  The 
agency  did  determine  that  the  product's 
premarket  review  would  be  conducted 
undei  the  device  authorities,  but  it 
assigned  the  review  responsibiUty  to 
CDER.  The  decision  to  follow  an 
approach  different  from  the  one 
generally  suggested  in  the  Drug/Device 
Agreement  was  based  on  the  fact  that 
the  inclusion  of  the  blood -thinning  and 
anti-infective  drugs  m  the  flush  solution 
represented  an  innovation  m  such 
solutions  and  raised  important  scientific 
and  regulatory  questions  that  were  most 
properly  reviewed  by  the  scientists  m 
ODER.  Because  CDER  was  assigned  the 
lead,  the  sponsor  of  this  product  was 
informed  that  the  clinical  investigations 
of  this  pnxiuct  should  proceed  under 
the  investigational  drug  provisions  of 
the  act  (section  505(i)  of  the  act  (21 
U.S.C.  356(ijj.  This  determination 
tailored  the  act's  premarket  review 
provisions,  incorporating  the  most 
appropriate  sections  of  'ooth  the  drug 
and  device  authorities  without  being 
redundant,  to  the  special  features  of  this 
original  product. 

The  agency  has  thus  in  the  past  made 
its  jurisdiction  decisions  bv  determining 
the  most  reasonable  course  of  action  to 
protect  public  health  given  the  scientific 
questions  presented  by  each  product. 
FDA  considers  essential  its  ability  to 
continue  to  assess  the  individual 
circumstances  of  particular  products. 
This  will  allow  tlie  agency  to  respond  to 
technological  developments  expanded 
scientific  understanding,  or  additional 
factual  information  concenung  a 
specific  product  or  class  of  products. 


B.  Cigarettes  and  Smokeless  Tobacco 
Have  Both  a  Drug  and  a  Device 
Component  and  Are  Therefore 
Combination  Products 

As  discussed  in  detail  in  the  1996 
Jurisdictional  Determination,  the  agency 
has  concluded  that  the  nicotine  in 
cigarettes  and  smokeless  tobacco  is  a 
drug  within  the  meaning  of  section 
201(g)(1)(C)  of  the  act.  The  agency  has 
also  concluded  that  cigarettes  and 
smokeless  tobacco  contain,  in  addition 
to  the  drug  rucotine,  delivery  device 
components  that  dehver  a  controlled 
amount  of  nicotine  to  the  body.  Thus, 
cigarettes  and  smokeless  tobacco  are 
combination  products  that  contain  both 
a  "drug"  and  a  "device." 

The  agency  further  concluded  that 
processed  loose  cigarette  tobacco,  which 
is  used  by  smokers  who  roll  their  own 
cigarettes,  is  a  combination  product, 

C.  FDA's  Choice  of  Legal  Authorities 

1.  FDA  Will  Regulate  Qgarettes  and 
Smokeless  Tobacco  Under  the  Act's 
Device  Authorities 

Having  estabhshed  that  cigarettes  and 
smokeless  tobacco  are  combination 
products  consisting  of  both  a  drug 
component  and  device  components,  the 
{igency  has  the  discretion  to  choose 
whether  it  will  regulate  these  products 
under  the  act's  drug  authorities,  device 
authorities,  or  both  if  appropriate. 
Making  this  determination  requires  FDA 
to  consider  how  the  public  health  goals 
of  the  act  can  be  best  accompUshed. 

The  act's  drug  and  device  provisions 
have  a  common  objective;  To  ensure  the 
safety  and  effectiveness  of  regulated 
products.  They  also  provide  the  agency 
with  similar  authorities  to  regulate 
drugs  and  devices.  In  certain  ways, 
however,  the  device  provisions  offer 
FDA  more  flexibiUty.  The  Medical 
Device  Amendments  of  1976  (the 
Medical  Device  Amendments)  were 
enacted  nearly  40  years  after  the  act 
itself.  During  that  period  of  time, 
Congress  observed  FDA's  efforts  to 
regulate  devices  under  the  authority  of 
the  act,  noting  that  the  agency's 
authority  over  devices  became 
increasingly  inadequate  as  the  nature  of 
the  devices  on  the  market  changed  (H. 
Rept.  94-653,  94th  Cong.,  2d  sess.,  6-10 
(1976)). 

In  1938  most  of  the  devices  in  use 
were  "relatively  simple  items  which 
applied  basic  scientiiSc  concepts  *  •  •" 
'  (H.  Rept.  94-853,  6).  However,  by  the 
time  the  Medical  Device  Amendments 
were  enacted,  the  universe  of  device 
products  had  evolved  from  primarily 
simple  products,  such  as  tongue 
depressors  and  bandages,  to  include  a 
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variety  of  scientifically  and 
technologically  sophisticated  products, 
such  as  cardiac  pacemakers,  lasers,  and 
magnetic  resonance  imaging  equipment. 
This  wide  range  of  technology  posed 
many  more  varied  regulatory  concerns 
than  those  posed  by  drugs,  which  as  a 
group  of  products  are  less  diverse  in 
nature. 

Congress  recognized  the  need  for 
specific  authority  for  devices  that  would 
take  into  account  "the  great  diversity 
among  the  various  medical  devices  and 
their  varying  potentials  for  harm  as  well 
as  their  potential  benefit  to  improved 
health"  (S.  Rept.  94-33,  94th  Cong.,  1st 
sess..  10  (1975)).  Thus,  with  the  Medical 
Device  Amendments.  Congress 
enhanced  FDA's  authority  to  tailor 
regulatory  controls,  from  an  array  of 
statutory  tools,  to  fit  the  particular 
safety  and  effectiveness  issues  presented 
by  individual  devices. 

Because  of  this  additional  flexibility, 
the  agency  has  determined  that  the 
device  authorities  provide  the  most 
appropriate  basis  for  regulating 
cigarettes  and  smokeless  tobacco. 
Because  millions  of  .\merican8  are 
addicted  to  cigarettes  and  smokeless 
tobacco,  regulation  of  these  products 
presents  unique  safety  problems  that 
require  careful,  tailored  solutions.  The 
Medical  Device  Amendments  provide 
the  agency  with  regulatory  options  that 
are  well  suited  to  the  unique  problems 
presented  by  cigarettes  and  smokeless 
tobacco. 

Although  the  agency  has  determined 
that  the  device  authorities  are  the  most 
appropriate  authorities  for  regulating 
cigarettes  and  smokeless  tobacco,  the 
agency  disagrees  with  the  comments 
that  suggest  that  the  agency  could  not 
regulate  cigarettes  and  smokeless 
tobacco  as  drugs.  To  the  contrary,  as 
discussed  in  section  II.D.  of  diis 
document,  the  agency  could  have  used 
its  drug  authorities  to  implement  similar 
types  of  controls  on  cigarettes  and 
smokeless  tobacco  as  it  is  imposing 
under  the  somewhat  more  flexible 
device  authorities. 

2.  Cigarettes  and  Smokeless  Tobacco 
Will  be  Subject  to  the  Full  Range  of 
Device  Authorities 

In  regulating  cigarettes  and  smokeless 
tobacco.  FDA  will  follow  the  regulatory 
scheme  created  by  Congress  for  devices. 
Because  the  universe  of  devices  is 
extremely  diverse,  presenting  a  broad 
spectrum  of  safety  and  effectiveness 
issues,  the  Medical  Device  Amendments 
include  a  wide  range  of  regulatory 
controls.  Some  of  these  controls,  such  as 
the  adulteration  and  misbranding 
requirements,  are  appUcable  to  all 


devices,  while  others,  such  as  premarket 
approval  and  restrictions  on  sale, 
distribution,  and  use,  are  to  be  appUed 
only  where  FDA  concludes  that  they  are 
necessary  to  provide  reasonable 
assurance  of  safety  and  effectiveness  for 
particular  devices.  The  Medical  Device 
Amendments  are  thus  designed  to  allow 
the  agency  to  regulate  individual 
devices  with  controls  that  are  tailored  to 
address  the  safety  and  e^ectiveness 
problems  raised  by  those  devices. 

As  devices,  cigarettes  and  smokeless 
tobacco  will  be  subject  to  all  mandatory 
provisions  of  the  act,  except  where 
exemption  is  permitted  by  statute  and  is 
appropriate  for  these  products.  In 
addition,  cigarettes  and  smokeless 
tobacco  will  be  subject  to  other 
discretionary  provisions  of  the  act  that 
the  agency  has  concluded  are  necessary 
to  address  the  special  safety  issues 
posed  by  these  products. 

The  basic  requirements  of  the  act 
applicable  to  all  devices  include: 
Adulteration  and  misbranding 
provisions  (sections  501  and  502  of  the 
act  (21  U.S.C.  351  and  352)),  labeUng 
requirements  (section  502), 
establishment  registration,  device 
listing,  and  premarket  notification 
(section  510  (21  U.S.C.  360)). 
recordkeeping  and  reporting 
requirements  (section  519  (21  U.S.C. 
360i)),  and  good  manufacturing  practice 
(GMP)  requirements  (section  520(f)).  As 
described  in  more  detail  in  section 
II.C.4.  of  this  document,  FDA  intends  to 
apply  these  requirements,  where 
appropriate,  to  cigarettes  and  smokeless 
tobacco  at  a  futiue  time.  In  addition,  the 
act  requires  the  agency  to  classify 
devices  into  one  of  three  classes. 
Dej)ending  on  the  class  into  which  a 
product  is  classified,  additional 
regulatory  requirements  may  apply: 
Class  I  (general  controls),  class  II 
(special  controls),  and  class  III 
(premarket  approval).  As  described  in 
more  detail  in  section  II.C.5.  of  this 
document,  as  the  act  contemplates,  FDA 
intends  to  classify  cigarettes  and 
smokeless  tobacco  at  a  future  time,  and 
will  impose  any  additional 
requirements  that  apply  as  a  result  of 
their  classification. 

The  agency  has  determined  that  the 
safety  of  cigarettes  and  smokeless 
tobacco  cannot  be  assured  without 
restrictions  on  the  sale,  distribution,  and 
use  of  these  products  to  children  and 
adolescents.  Accordingly,  FDA  is 
imposing  restrictions  under  the 
authority  granted  in  section  520(e)  of 
the  act. 

(2)  Several  comments  argued  that  the 
regulatory  requirements  proposed  by 


FDA  for  cigarettes  and  smokeless 
tobacco  distort  the  regulatory  scheme 
for  devices  established  by  Congress. 
These  comments  contended  that  FDA 
has:  (1)  Selectively  applied  the 
provisions  of  the  Medical  Device 
Amendments;  (2)  inappropriately  relied 
on  section  520(e)  of  the  act  (restrictions 
on  sale,  distribution,  or  use)  while 
ignoring  other  mandatory  provisions  of 
the  act,  such  as  classification;  and  (3) 
determined  that  cigarettes  and 
smokeless  tobacco  are  unsafe  and  yet 
failed  to  invoke  provisions  of  the  act 
that,  according  to  the  comments,  require 
the  agency  to  remove  them  from  the 
market. 

FDA  disagrees  with  these  comments. 
As  already  described,  FDA  intends  to 
apply  to  cigarettes  and  smokeless 
tobacco  all  of  the  mandatory  provisions 
of  the  Medical  Device  Amendments, 
Thus.  FDA  is  neither  selectively 
applying  the  provisions  of  the  act  nor 
ignoring  mandatory  provisions. 

Although  FDA  intends  to  impose  on 
cigarettes  and  smokeless  tobacco  all 
requirements  applicable  to  devices,  the 
act  does  not  provide  that  these 
requirements  should  all  be  imposed 
immediately.  Classification  serves  the 
purpose  of  identifying  which  devices 
need  to  be  subject  to  special  controls 
(class  11)  or  premarket  approval  (class 
ni)  in  addition  to  the  general  controls 
applicable  to  all  devices.  Classification 
requires  FDA  to  institute  a  separate 
rulemaking  proceeding.  The  act  does 
not  require  the  agency  to  classify  a 
device  before  general  controls  become 
applicable  to  it.  Rather,  the  general 
controls  provisions  of  the  act  apply  to 
all  devices  both  before  and  after 
classification  and  irrespective  of  the 
class  into  which  a  device  is  ultimately 
classified.  Because  the  classification 
process  involves  many  steps  and  can 
take  years  to  complete,  FDA  does  not 
ordinarily  complete  the  classification 
process  before  regulating  the  device 
under  its  general  controls. 

Moreover,  the  statute  contains  no 
requirement  that  the  agency  complete  a 
classification  rulemaking  before 
invoking  the  general  controls  that  apply 
to  all  devices.  For  example,  each  of  the 
literally  thousands  of  medical  devices 
that  have  been  classified  by  rulemaking 
under  section  513  of  the  act  (21  U.S.C. 
360c)  were  subject  to  the  general 
controls  of  the  statute — such  as  the 
provisions  on  adulteration, 
misbranding,  registration, 
investigational  device  controls,  and 
GMP — in  advance  of  the  completion  of 
the  classification  rulemaking 
proceedings.  (See,  e.g.,  Contact  Lens 


UMI 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28,  1996  /  Rules  ana  Regulations    44405 


Mfrs.  Association  v.  FDA,  766  F.2d  592. 
603  (D.C.  Cir.  1985),  cert,  denied  474 
U.S.  1062  (1986),)  Indeed,  in  some 
cases,  the  genera]  controls  provisions 
were  applicable  to  marketed  devices  for 
many  years  before  completion  of 
classification. 

Consistent  with  the  agency's  practice. 
FDA  has  made  a  decision  to  apply  the 
general  controls  provisions  of  the  act  to 
cigarettes  and  smokeless  tobacco, 
including  restrictions  on  their 
distribution,  sale,  and  use  under  section 
520(e)  of  the  act.  before  classifying 
cigarettes  and  smokeless  tobacco.  As 
dfjscribed  in  section  II. C. 5.  of  this 
document,  FDA  will,  in  a  future 
rulemaking,  classify  cigarettes  and 
smokeless  tobacco  m  accordance  with 
the  procedures  in  section  513  of  the  act. 
In  the  meantime,  the  genera!  controls 
will  apply 

FDA  also  disagrees  that  the  act 
requires  the  agency  to  remove  cigarettes 
and  smokeles?  tobacco  from  the  market. 
As  described  in  the  preamble  to  the 
1995  proposed  rule  (60  FR  41314). 
although  cigarettes  and  smokeless 
tobacco  pose  ver>'  grave  risks,  the 
agency  cannot  conclude  that  removing 
them  from  the  market  would  most 
effectively  meet  the  statutory  goal  of 
providing  reasonable  assurance  of  safety 
and  effectiveness.  Because  millions  of 
Americans  are  addicted  to  cigarettes  and 
smokeless  tobacco,  the  consequences  of 
their  removal  from  the  market,  as 
discussed  in  greater  detail  in  section 
II.C,5,  of  this  document,  would  include 
adverse  health  effects  from  sudden 
withdrawal,  the  likely  development  of  a 
black  market,  and  the  possibility  that 
the  products  that  would  be  available 
through  a  black  market  would  pose 
greater  risks  than  those  currently  on  the 
market.  None  of  the  statutory-  sections 
cited  by  the  comments  require  the 
agency  to  remove  products  from  the 
market  where  the  agency  concludes  that 
such  action  would  be  contrary  to  the 
pubhc  health.  Here,  FDA  has 
determined  that  the  unique  safety  issues 
presented  by  highly  addictive  and  long- 
marketed  products  like  cigarettes  and 
smokeless  tobacco  can  most  effectively 
be  addressed  by  actions  to  prevent  new 
users  from  becoming  addicted  to  these 
devices. 

In  section  n.C. 3.  of  this  document. 
FDA  discusses  its  authority  to  impose 
restrictions  on  sale,  distribution,  and 
use  to  prevent  children  and  adolescents 
from  becoming  addicted  to  cigarettes 
and  smokeless  tobacco.  In  section  II.C.4 
of  this  document.  FDA  discusses 
imposition  of  other  general  controls. 
and,  in  section  n.C.5  of  this  document, 


FDA  discusses  classification  of 
cigarettes  and  smokeless  tobacco. 
3.  The  Restricted  Devce  Provision 
.■\uthonzes  FDA  to  Establish  Access  and 
Advertising  Restrictions 

Congress  provided  FDA  with 
authority  to  prevent  the  use  of  a  device 
by  those  not  competent  to  use  it  safely 
in  the  restricted  device  pro%ision 
(section  520(e)  of  the  act)  Specifically, 
section  520(e)  of  the  act  slates  in  part: 

(1)  The  i agency]  may  by  regulation  require 
that  a  device  be  restricted  to  sale. 
distribution,  or  use — 

(A)  only  up>on  the  written  or  oral 
authorization  of  a  practitioner  licensed  by 
law  to  administer  or  use  such  device,  or 

fB)  upwn  such  other  conditions  as  the 
(agency]  may  prescnbe  m  such  regulation,  if, 
because  of  its  potentialitv-  for  harmful  eSect 
or  the  collateral  measures  necessary  to  its 
use,  the  [agenc>']  determines  that  there 
cannot  otherwise  be  rea.sonable  assurance  of 
Its  safety  and  effectiveness 

Section  520(e)  is  one  of  the  act's 
"general  controls"  (see  section 
513(a)(1)(A)  of  the  act).  As  a  general 
control,  section  520(e)  of  the  act  can  be 
used  by  FDA  to  regulate  any  class  of 
device  (section  513(a)  of  the  act). 
Because  its  applicability  does  not 
depend  upon  the  outcome  of  the 
classification  process,  520(e)  of  the  act — 
like  the  other  general  controls — can  be 
used  by  FDA  to  regulate  a  device  prior 
to  the  classification  of  the  device. 

In  applying  section  520(e)  of  the  act 
to  restrict  the  sale,  distribution,  or  use 
of  a  device,  FDA  must  find  that  without 
the  restriction  "there  caruiot  otherwise 
be  reasonable  assurance  of  its  safety  and 
effectiveness."  This  provision  requires 
FDA  to  find  that  the  restrictions  m 
section  520(e)  of  the  act  are  necessary  to 
assure  the  safety  and  effectiveness  of  the 
device,  but  FD.A  does  not  have  to  find 
that  the  restnctions  are  sufficient  to 
assure  safety  and  effectiveness.  During 
the  classification  process,  FDA 
determines  whether  additional  controls 
beyond  section  5  20(e)  of  the  act  and  the 
other  general  controls  applicable  to  all 
devices  are  needed  to  assure  the  safety 
and  effectiveness  of  the  device. 

The  restricted  device  provision  in 
section  520(e)  of  the  act  authorizes  FDA 
to  adopt  regulations  that  ensure  that 
children  and  adolescents,  who  by  State 
law  are  not  competent  to  use  cigarettes 
and  smokeless  tobacco,  will  not  be  able 
to  obtain  them.  Ln  particular,  FDA  has 
determined  that  section  520(e)  of  the  act 
authorizes  the  access  and  advertising 
restrictions  in  the  final  rule  because 
without  these  restrictions  "there  cannot 
otherwise  be  reasonable  assurance  of 
*  •   *  safety  *   *   *." 


As  described  more  fuDy  later  in  this 
section  of  this  document,  the  agency's 
use  of  section  520(e)  of  the  act  in  this 
rule  is  consistent  with  the  plain 
language  of  section  520(e),  the 
legislative  history,  and  the  agency's 
prior  use  of  section  520(e)  in,  for 
example,  restricting  the  sale, 
distribution,  and  use  of  hearing  aids  (42 
FR  9285.  February  15,  1977,  as  amended 
at  47  FR  9397  through  9398.  March  5, 
1982). 

As  discussed  in  section  II.C.5.  of  this 
document,  the  agency  intends  to  classify 
cigarettes  and  smokeless  tobacco  under 
the  procedures  contained  in  section  513 
of  the  act.  The  classification  process  is 
the  time  at  which  the  agency  determines 
what  degree  of  regulation  is  necessary  to 
provide  a  "reasonable  assurance  of 
safety  and  effectiveness"  for  a  particular 
product,  such  as  tobacco  products. 
However,  the  act  does  not  specify  the 
timing  of  the  application  of  device 
authorities,  and  the  agency  is  therefore 
able  to  issue  restrictions  under  section 
520(e)  of  the  act  prior  to  initiating  the 
classification  process.  The  agency  also 
did  so  in  its  regulation  of  hearing  aids. 
In  1977,  FDA  adopted  regulations  under 
section  520(e)  of  the  act  containing 
restrictions  on  the  sale,  distribution,  and 
use  of  hearing  aids  (42  FR  9285, 
February  15,  1977,  as  amended  at  47  FR 
9397  and  9398.  March  5.  1982),  but  did 
not  classify  these  products  until  1986 
(51  FR  40378  at  40389,  November  6, 
1986). 

FDA  is  following  a  similar  course 
here.  The  agency  has  determined  that 
unless  measures  are  taken  now  to 
prohibit  the  sale  and  promotion  of  these 
products  to  young  {>eople  under  the  age 
of  18,  there  cannot  otherwise  be 
reasonable  asstirance  of  safety. 
Therefore.  FDA  is  acting  under  section 
520(e)  of  the  act  to  restrict  the  sale, 
distribution,  and  use  of  cigarettes  and 
smokeless  tobacco. 

a.  The  restricted  device  provision 
authorizes  FDA  to  prevent  access  to 
persons  who  cannot  use  a  device  safely 
or  effectively.  Section  520(e)  of  the  act 
is  in  part  the  device  counterpart  to 
section  503(b),  the  act's  prescription 
drug  provision.  Section  503(b)(1)  of  the 
act,  for  instance,  authorizes  FDA  to 
restrict  access  to  potentially  dangerous 
drugs  by  requiring  that  they  be 
dispensed  "only  upon  a  •  *  * 
prescription  of  a  practitioner  licensed 
by  law  to  administer  such  a  drug 
•  *  •."  Similarly,  section  520(e)(1)(A) 
of  the  act  authorizes  FDA  to  restrict 
access  to  potentially  dangerous  medical 
devices  "only  upon  the  •  •  • 
authorization  of  a  practitioner  licensed 
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by  law  to  administer  or  use  such  device 

•   ♦   #  " 

The  restricted  device  provision, 
however,  is  significantly  broader  than 
the  prescnption  drug  provision.  Not 
only  may  FDA  restrict  sale,  distribution 
and  use  by  prescription,  but  it  may  do 
so  upon  "such  other  conditions  as  [it] 
may  prescribe  in  such  regulation" 
(section  520(e)(1)(B)  of  the  act 
(emphasis  added)).  There  is  no 
counterpart  to  this  "other  conditions" 
authority  in  the  prescription  drug 
provisions. 

Section  520(e)  of  the  act  was  designed 
to  deal  with  the  risks  that  are  created  by 
improper  use  of  a  device  The  legislative 
history  of  the  Medical  Device 
.Amendments  specifically  states  that 
section  520(e)  of  the  act  was  intended  to 
"supersede!  1"  and  "addl  ]"  to  the 
prescription  authority  derived  from 
section  503(b)  of  the  act  (H  Rept.  94- 
853.  94th  Cong.  2d  sess.,  24-25  (1976)). 
This  confirms  that  Congress  intended  to 
give  FDA  broad  authority  to  restrict 
access  to  potentially  dangerous  devices. 
(See  also  "Medical  Device  Regulation; 
The  FDA's  Neglected  Child,"  Report  of 
the  Subcommittee  on  Oversight  and 
Investigations,  House  Committee  on 
Energy  and  Commerce,  98th  Cong.,  Ist 
sess,  31  (1985].) 

Congress'  use  of  the  phrase  "could 
include"  indicates  that  this  discussion 
was  intended  to  be  illustrative  rather 
than  exhaustive.  The  examples  of 
possible  restrictions  described  in  the 
legislative  history  demonstrate  that 
Congress  intended  to  give  the  agency 
authority  to  restrict  access  to  devices  in 
a  variety  of  ways,  depending  upon  the 
type  of  risk  posed  by  the  device  and  the 
measures  needed  to  ensure  that  the 
device  is  not  used  inappropriately.  In 
short,  the  legislative  history  supports 
the  statutory  language  and  establishes 
that  Congress  intended  FDA's  authority 
to  restrict  the  sale,  distribution,  and  use 
of  devices  'upon  such  other  conditions 
as  the  [agency]  may  prescribe"  to  be  a 
flexible  authority  that  allows  FDA  to 
tailor  restrictions  on  sale,  distribution, 
and  use  according  to  the  circumstances 
posed  by  the  device  being  regulated. 

b.  The  restricted  device  provision  also 
authorizes  FDA  to  restrict  promotional 
activities  that  encourage  uses  that  are 
inconsistent  mth  the  regulatory^  scheme. 
Section  520(e)  of  the  act  is  a  broad  grant 
of  authority.  The  Secretary,  and  by 
delegation  FDA,  is  authorized  to  restrict 
the  sale,  distribution,  or  use  of  a  device 
"upon  such  other  conditions  as  the 
[agency]  may  prescribe  in  such 
regulation."  This  broad  grant  of 


authority  covers  all  aspects  of  the  sale 
of  a  device,  including  the  offer  of  sale. 

How  a  device  is  sold  involves  many 
elements.  It  involves  not  only  the 
drcxmistances  surrounding  the 
exchange  of  money  for  the  device,  but 
also  whether  the  device  must  be  sold 
only  on  the  authorization  of  a 
practitioner,  whether  age  limits  on  users 
are  appropriately  established,  and  how 
the  device  is  represented  to  potential 
users.  It  is  in  the  latter  regard  that 
advertisiilg  plays  a  role  and  may  be 
restricted  under  section  520(e)  of  the 
act. 

The  Supreme  Court  cases  on 
commercial  speech  recognize  that  a 
State's  interest  in  regulating  sales 
extends  to  advertising  promoting  the 
sale.  In  Edenfield  v.  Fane,  507  U.S.  761, 
767  (1993),  the  Supreme  Court  said  that 
commercial  transactions  are  "linked 
inextricably"  with  the  commercial 
speech  that  proposes  the  transaction, 
and  that  the  State's  interest  in  regulating 
the  underlying  transaction  may  give  it  a 
concomitant  interest  in  the  expression 
itself.  Likewise,  under  section  520(e)  of 
the  act,  the  sale  of  a  device  is  "linked 
inextricably"  to  the  advertising  that 
promotes  the  sale,  giving  FDA 
concomitant  authority  to  impose 
necessary  restrictions  on  the 
advertising. 

FDA's  regiUation  of  hearing  aids 
exemplifies  this  aspect  of  section  520(e) 
of  the  act.  One  of  the  most  important 
purposes  of  the  restrictions  on  sale, 
distribution,  and  use  imposed  on 
hearing  aids  was  to  respond  to 
widespread  inappropriate  promotion  of 
hearing  aids  to  consumers  for  whom  the 
devices  are  not  effective  (see  41  FR 
16756  at  16757  (April  21, 1976)).  In  tiiat 
regulation,  in  addition  to  restricting 
sales  to  persons  who  had  been 
medically  evaluated  for  hearing  aids, 
FDA  relied  upon  section  520(e)  of  the 
act  to  require  that  an  instructional 
brochiUB  be  distributed  to  each 
prospective  hearing  aid  user.  These 
brochiures  described  the  adverse 
reactions  and  side  effects  associated 
with  hearing  aids  and  encouraged 
prospective  users  to  seek  medical 
evaluations.  The  distribution  of  the 
brochure  was  required  as  a  means  of 
ensuring  that  advertising  for  hearing 
aids  did  not  inappropriately  induce 
persons  who  had  not  been  medically 
evaluated  to  purchase  the  hearing  aids. 

The  agency's  authority  to  use  section 
520(e)  of  the  act  to  restrict  advertising 
is  especially  strong  when  limits  on 
advertising  are  necessary  to  ensure  that 
advertising  does  not  undermine  the 
conditions  on  sale,  distribution,  or  use 


that  the  agency  adopts  under  section 
520(e).  The  agency  should  not  be — and 
under  section  520(e)  of  the  act  is  not — 
powerless  to  prevent  advertising  that 
encourages  sales  that  the  agency  has 
barred  under  section  520(e).  Rather,  the 
agency  may  use  its  authority  to  impose 
"such  other  conditions  as  the  [agency] 
may  prescribe"  to  restrict  advertising 
that  directiy  undercuts  the  agency's 
restrictions  on  sale,  distribution,  and 
use. 

c.  The  restricted  device  provision 
authorizes  FDA's  restrictions  on  youth 
access  and  on  advertising  designed  to 
make  cigarettes  and  smokeless  tobacco 
appeahng  to  youth.  The  restricted 
device  provision  authorizes  the 
restrictions  on  youth  access  and  on 
advertising  in  this  final  rule.  Section 
520(e)  of  the  act  contemplates  these 
types  of  restrictions  on  sale  and 
distribution.  Moreover,  they  are 
necessary  if  FDA  ever  were  to  be  able 
to  find  that  there  is  a  reasonable 
assurance  of  the  safety  of  cigarettes  and 
smokeless  tobacco  under  the  act?  As 
section  520(e)  of  the  act  provides, 
without  these  restrictions  "there  cannot 
otherwise  be  reasonable  assurance  of 
safety  and  effectiveness." 

The  provisions  in  the  final  rule  that 
restrict  the  access  of  minors  to  cigarettes 
and  smokeless  tobacco  are  clearly 
restrictions  on  "sale,  distribution,  or 
use"  of  a  device  within  the  meaning  of 
section  520(e)  of  the  act.  FDA's  access 
restrictions  are  designed  to  ensure  that 
children  and  adolescents  are  unable  to 
have  access  to  cigarettes  and  smokeless 
tobacco.  These  restrictions  directly  limit 
the  sale  of  cigarettes  and  smokeless 
tobacco  by,  for  instance,  banning  the 
sale  of  these  products  to  persons  imder 
18.  They  also  directly  limit  the 
distribution  of  cigarettes  and  smokeless 
tobacco  by,  for  instance,  banning  the 
distribution  of  free  samples.  Hence, 
these  access  restrictions  are  within  the 
plain  language  of  section  520(e)  of  the 
act. 

The  advertising  restrictions  in  the 
final  rule  are  also  among  the  types  of 
restriction  that  section  520(e)  of  the  act 
authorizes.  As  in  the  case  of  the 
restrictions  imposed  on  hearing  aids, 
the  advertising  restrictions  are  designed 
to  address  inappropriate  promotion  of 
cigarettes  and  smokeless  tobacco  to 
individuals  for  whom  the  potentiahty 
for  harm  is  particularly  great.  The 
advertising  restrictions  are  necessary  to 
prevent  advertising  by  the 
manufacturers  of  cigarettes  and 
smokeless  tobacco  from  undercutting 
the  access  restrictions.  The  effectiveness 
of  the  restrictions  on  youth  access 
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would  be  substantially  diminished  if  the 
manufacturers  were  free  to  entice 
children  and  adolescents  to  circumvent 
the  access  restrictions.  In  this 
circumstance,  restrictions  on  advertising 
are  properly  treated  as  restrictions  on 
"sale,  distribution,  or  use"  within  the 
meaning  of  section  520(e)  of  the  act. 

The  final  requirement  of  section 
520(e)  of  the  act  is  that  the  agency 
estabhsh  that  without  the  restrictions  on 
the  device  "there  cannot  othenvise  be 
reasonable  assurance  of  its  safety  and 
effectiveness."  This  requirement  is 
plainly  met  in  the  case  of  the  access  and 
advertising  restrictions  for  cigarettes 
and  smokeless  tobacco  Without 
effective  restrictions  on  sale  and 
distribution  of  cigarettes  and  smokeless 
tobacco  to  children  and  adolescents 
under  18,  young  people  will  continue  to 
become  addicted  to  these  products  and, 
once  addicted,  will  as  adults  continue  to 
use  them  in  spite  of  their  potential  for 
harmful  effects.  As  stated  in  section  !.B 
of  this  document,  the  earUer  tobacco  use 
begins,  the  greater  the  risk  of  disease 
caused  by,  or  associated  with,  the  use  of 
these  products.  Thus,  there  can  be  no 
doubt  that  without  the  access  and 
advertising  restrictions  imposed  in  this 
final  rule,  no  finding  that  there  is  a 
reasonable  assurance  of  safety  for 
cigarettes  and  smokeless  tobacco  would 
be  possible 

Although  FDA  finds  that  the 
restrictions  under  section  520(e)  of  the 
act  are  necessary  for  providing  a 
reasonable  assurance  of  safety.  FDA  is 
not  required  under  section  520(e)  of  the 
act  to  show  that  the  restrictions  are 
sufficient  by  themselves  to  provide  a 
reasonable  assurance  of  safety  or 
effectiveness.  Under  section  520(e)  of 
the  act,  all  that  FDA  must  establish  is 
that  without  the  section  520(e) 
restrictions,  the  device  could  not  be 
found  to  be  safe. 

It  is  in  the  classification  process — not 
in  the  application  of  section  520(e)  of 
the  act — that  FDA  must  determine  what 
controls  are  necessar>'  if  the  agency  is  to 
find  that  there  is  a  reasonable  assurance 
that  a  device  is  safe  and  effective  for  its 
intended  use.  .A.s  discussed  in  section 
n.C.5.  of  this  document.  FDA  intends  to 
classify  cigarettes  and  smokeless 
tobacco  in  a  future  rulemaking. 

d.  Response  to  other  comments.  FDA 
received  several  comments  on  whether 
section  520(e)  of  the  act  authorizes 
restrictions  on  youth  access  and 
advertising.  Most  of  the  comments  were 
from  tobacco  trade  associations,  tobacco 
companies,  and  advertisers,  arguing  that 
secjion  520(e)  of  the  act  does  not 
provide  authonty  for  either  the  access  or 


advertising  restrictions.  A  comment 
from  a  public  interest  group,  however, 
fully  supported  FDAs  reliance  on 
section  520(e)  FDA  also  received  a  large 
number  of  comments  from  a  broad 
cross-section  of  the  public  that 
expressed  support  for,  or  opposition  to, 
the  proposed  restrictions  without 
delving  into  the  legal  issues  analyzed  in 
the  1995  proposed  rule. 

(3)  One  comment  said  that  FDA  uses 
the  term  "conditions"  in  section 
520(e)(l)lB)  of  the  act  to  mean  any 
regulatory-  imposition  that  the  agency 
beheves  would  bring  about  an 
improvement  in  safety  in  some  way 
related  to  the  device  in  question.  TTie 
comment  argued  that  FDA  has  used  this 
term  in  such  an  overinclusive  way  that 
it  would  authorize  FDA  to  impose  many 
of  the  requirements  that  Congress 
imposed  in  other  provisions  of  tiie  act. 
For  example,  the  comment  argued  that 
under  FDA's  interpretation  it  could 
require  premarket  approval  of  a  device 
with  a  potentiality  for  harmful  effect  as 
a  "condition"  on  the  "sale,  distribution, 
or  use"  of  the  device,  on  the  theory  that 
without  premarket  approval  it  would  be 
impossible  for  there  to  be  "reasonable 
assurance  of  its  safety." 

FDA  disagrees  with  this  comment. 
FDA's  interpretation  of  section  520(e]  of 
the  act  does  not  create  any  redundancy 
with  the  other  provisions  of  the  Medical 
Device  Amendments  Most  of  the 
general  controls  authorized  under  the 
act,  and  the  major  thrust  of  the 
provisions  on  performance  standards 
and  premarket  approval,  are  geared 
toward  ensunng  that  finished  devices, 
when  ready  for  use.  will  be  free  from 
defects  and  will  provide  a  reasonable 
assurance  of  safety  and  effectiveness  for 
their  labeled  use.  Restrictions  under 
section  520(e)  of  the  act,  on  the  other 
hand,  are  imposed  because  the  device's 
"potentiality  for  harmful  effect  or  the 
collateral  measures  necessary  to  its 
use,"  and  the  determination  that, 
without  such  restrictions,  there  cannot 
otherwise  be  a  reasonable  assurance  of 
safety  and  effectiveness.  The  restrictions 
under  section  520(e)  of  the  act  on 
cigarettes  and  smokeless  tobacco  focus 
on  those  who  may  not  purchase  and  use 
these  products  rather  than  on  those  who 
will  be  using  the  products.  Without 
successful  restrictions  on  sale, 
distribution,  and  use  of  cigarettes  and 
smokeless  tobacco  to  children  and 
adolescents  under  18,  there  will  never 
be  reasonable  assurance  of  the  safety  of 
these  products  because  they  would 
continue  to  be  available  to  these  young 
people,  who,  by  State  law,  are  not 
competent  to  use  them. 


(4)  With  regard  to  access,  industry 
comments  contended  that  FDA's 
authority  under  the  provisions  of  the  act 
relating  to  restricted  devices  was 
intended  to  be  no  broader  than  its 
prescription  drug  authority  and, 
accordingly,  could  not  extend  to 
restrictions  such  as  those  in  the  1995 
proposed  rule. 

FDA  disagrees  with  this  view  and 
believes  that  it  is  unsupported  by  the 
clear  language  of  the  act  and  the 
legislative  history  (see  H.  Rept.  94-653, 
94th  Cong.,  2d.  sess.,  24-25  (1976)),  Had 
Congress  meant  for  the  authority 
granted  FDA  under  section  520(e)  of  the 
act  to  be  no  broader  than  the  authority 
granted  in  section  503(b)(1)  of  the  act  to 
limit  drugs  to  prescription  use,  it  could 
simply  have  amended  section  503(b)(1) 
of  the  act  to  add  "or  device"  after 
"drug"  each  time  the  term  is  used. 
Indeed,  as  discussed  in  Becton, 
Dickinson  and  Company  v.  Food  and 
Drug  Administration,  589  F.2d  1175  (2d 
Cir.  1978)  that  approach  was  the  one 
used  in  early  versions  of  the  legislation 
that  became  the  1976  amendments  but 
was  abandoned  in  favor  of  the  broader 
"restricted  device"  approach  that  has 
been  a  part  of  the  law  for  20  years.  The 
plain  language  of  the  enacted  provision 
contains  no  limitation  on  the  types  of 
restrictions  that  can  be  imposed  and 
certainly  is  not  limited  by  its  terms  to 
restriction  to  prescription  use. 
Moreover,  as  previously  discussed,  the 
legislative  history  specifically  states  that 
the  agency's  authority  imder  section 
520(e)  of  the  act  is  broader  than  its 
authority  under  the  prescription  drug 
provisions  (H.  Rept.  94-853,  94th  Cong., 
2d  sess.,  24-25, 1976). 

(5)  An  industry  comment  contended 
that  "FDA  uses  what  is  merely  the 
medical  device  version  of  prescription 
drug  status  as  the  sole  legal  justification 
for  an  elaborate  system  of  controls  far 
broader  and  more  intrusive  than  is 
authorized  even  for  true  medical 
devices." 

As  discussed  in  section  n.C.3.  of  this 
document,  FDA's  restricted  device 
authority  is  significantly  broader  than 
suggested  by  tliis  comment.  Given  the 
potentiality  for  harm  from  cigarettes  and 
smokeless  tobacco,  FDA  has  ample 
authority  to  impose  the  conditions  on 
their  sale,  distribution,  and  use  that  it  is 
adopting. 

As  is  the  case  with  other  medical 
devices,  cigarettes  and  smokeless 
tobacco  are  subject  to  those  regulatory 
controls  that  are  appropriate  for  medical 
devices  generally  (e.g.,  registration, 
labeling,  and  inspection),  along  with 
those  tailored  to  the  product  in  question 
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and  the  risks  that  it  presents  (access 
restrictions  and  advertising  controls). 
Thus,  FDA  is  treating  cigarettes  and 
smokeless  tobacco  in  a  manner  that  is 
consistent  with  how  it  treats  other 
medical  devices. 

(6)  Turning  to  the  advertising 
restrictions,  several  comments  argued 
that  section  520(e)  of  the  act  authorizes 
only  restrictions  on  "sale,  distribution, 
or  use,"  and  that  it  does  not  include  the 
words  "offer  for  sale."  These  comments 
pointed  out  that  Congress  used  the 
words  "offer  for  sale"  elsewhere  in  the 
act  (sections  301(m)  and  (o)  (21  U.S.C 
331(m)  and  (o))  and  503(c)),  and  they 
therefore  drew  the  inference  that  if 
Congress  had  intended  section  520(e)  of 
the  act  to  authorize  restrictions  on  how 
medical  devices  are  offered  for  sale,  it 
would  have  njade  this  fact  explicit. 

FDA  is  not  persuaded  by  this 
argument.  In  each  of  the  instances  cited 
in  the  comments  where  Congress  has 
included  the  phrase  "offer  for  sale"  in 
the  act,  it  was  defining  a  prohibited  act, 
that  is,  an  act  whose  commission  would 
violate  the  statute,  in  which  the 
prohibition  focused,  at  least  in  part,  on 
the  sale  of  a  food,  drug,  or  device.  By 
including  the  phrase  "offered  for  sale" 
in  these  provisions,  Congress  sought  to 
ensure  that  the  statutory  objective  of 
preventing  the  actual  sale  of  products 
where  advertising  or  labeling  does  not 
meet  the  statutory  requirement  would 
be  met  by  including  products  merely 
"offered  for  sale"  within  the  statute's 
coverage.  The  agency  notes  that, 
similarly,  the  words  "offered  for  sale" 
appear  in  section  502(q)  of  the  act,  the 
provision  that  the  agency  would  use  to 
enforce  section  520(e)  of  the  act.  Thus, 
Congress  did  in  fact  include  "offer  for 
sale"  in  the  scope  of  conduct  regulated 
under  section  520(e)  of  the  act  and  its 
enforcement  clause,  section  502(q).  The 
comment's  argument,  however,  misses 
the  significance  of  section  520(e)  of  the 
act. 

As  discussed  in  section  n.C.3.  of  this 
document,  the  authority  to  restrict  the 
"sale,  distribution,  or  use"  of  a  device 
includes  the  authority  to  restrict  the 
circiunstances  surrounding  the  sale  and 
distribution  of  the  device,  including  the 
device's  advertising.  The  use  of  section 
520(e)  of  the  act  to  restrict  advertising 
is  particularly  appropriate  when  the 
advertising  restrictions  are  necessary  to 
ensure  that  access  restrictions  issued 
imder  section  520(e)  of  the  act  are  not 
undermined  by  a  manufacturer's 
advertising.  Here,  FDA  is  restricting  the 
sale  of  cigarettes  and  smokeless  tobacco 
because  of  their  potential  harmful 
effects  on  individuals  who  start  using 


them  before  the  age  of  18  and  who  lack 
the  competency  to  decide  to  do  so.  FDA 
has  determined,  as  explained  in  sections 
VI.B.  and  D.  of  this  document,  that  how 
cigarettes  and  smokeless  tobacco  are 
advertised  plays  a  material  role  in  the 
decision  of  children  and  adolescents 
under  18  to  purchase  and  use  these 
products.  Thus,  if  the  restrictions  on 
how  cigarettes  are  sold,  distributed,  and 
used  that  FDA  is  adopting  imder  section 
520(e)  of  the  act  are  to  be  effective,  they 
must  include  restrictions  on  how 
cigarettes  and  smokeless  tobacco  are 
advertised. 

(7)  The  conmients  also  argued  that 
section  520(e)  of  the  act  on  its  face  says 
nothing  about  advertising.  Thus, 
according  to  these  comments,  FDA's 
authority  to  regulate  the  advertising  of 
restricted  devices  is  limited  by  section 
502(q)(l)  of  the  act,  which  prohibits 
false  or  misleading  advertising,  and 
section  502(r)  of  the  act,  which 
prescribes  certain  statements  in  the 
advertising  for  these  devices.  One 
comment  implied  that  FDA's 
interpretation  of  section  520(e)(1)  of  the 
act  had  rendered  section  502(q)(l)  and 
(r)  of  the  act  superfluous. 

FDA  is  not  persuaded  by  these 
comments.  The  interpretation  of  section 
520(e)  of  the  act  that  FDA  has  adopted 
in  this  proceeding  would  not  render 
either  section  502(q)(l)  or  (r)  of  the  act 
inoperative  or  superfluous.  These 
sections  impose  requirements  on 
advertising  of  the  permissible  sale, 
distribution,  and  use  of  restricted 
devices.  They  set  out  conditions  on 
advertising  to  which  manufacturers 
must  adhere  in  offering  these  devices  for 
sale.  Section  520(e)  of  the  act,  on  the 
other  hand,  is  the  means  by  which  FDA 
demarcates  permissible  and 
nonpermissible  conditions  of  sale, 
distribution,  and  use  of  these  devices.  In 
so  doing,  as  has  been  explained  in 
response  to  the  previous  comments, 
FDA  may  by  regulation  impose  limits  on 
advertising  that  it  finds  are  necessary  to 
ensure  that  advertising  is  not  used  to 
undermine  the  conditions  on  sale, 
distribution,  or  use  that  the  agency 
adopts.  This  is  what  §§897.30. 
897.32(a),  and  897.34,  the  regulations 
that  set  out  the  restrictions  on 
advertising,  are  designed  to  accompUsh. 
In  fact,  section  502(q)(l)  of  the  act 
reinforces  this  authority  because  any 
advertisement  that  promotes  the  sale  of 
a  device  for  a  use  that  is  inconsistent 
with  a  restriction  established  by  FDA 
would  be  false  and  misleading  because 
it  would  represent  that  the  device  is 
appropriate  for  that  use,  which  would 
not  be  the  case. 


Thus,  Congress  clearly  intended 
section  502(q)(lJ  and  (r)  of  the  act  and 
any  restrictions  that  FDA  adopts  under 
section  520(e)  of  the  act  to  be 
complementary.  This  intent  is  further 
evidenced  by  the  fact  that  section 
502{q)(2j  of  the  act  provides  tiiat  a 
restricted  device  is  misbranded  if  it  is 
sold,  distributed,  or  used  in  violation  of 
regulations  prescribed  under  section 
520(e)  of  the  act.  Section  502(q)(2)  of  the 
act  thus  complements  sections  502(q)(l) 
and  (r)  of  the  act.  which,  as  previously 
explained,  address  different  aspects  of 
the  regulation  of  restricted  devices  than 
does  section  520(e)  of  the  act. 

FDA"s  interpretation  of  section  520(e) 
of  the  act  accordingly  does  not  render 
either  section  502(q)(l)  or  (r)  of  the  act 
superfluous.  Rather,  the  three 
provisions  support  and  reinforce  each 
other. 

(8)  An  additional  argument  advanced 
by  two  tobacco  trade  associations  was 
that  the  interpretation  of  section 
520(e)(l){B]  of  the  act,  which  authorizes 
FDA  to  restrict  the  sale  of  a  device  upon 
such  "other  conditions"  as  it  deems 
necessary,  is  governed  and  limited  by 
the  rule  of  ejusdem  generis.  This  rule  of 
statuton,'  construction  provides  that, 
where  general  words  follow  an 
enumeration  of  persons  or  things  of  a 
particular  and  specific  meaning,  such 
general  words  are  not  to  be  construed  in 
their  widest  extent  but  are  to  be  held  as 
applying  to  only  persons  or  things  of  the 
same  general  kind  or  class  as  those 
specifically  mentioned.  Thus,  the 
comment  argued  that  here,  ejusdem 
generis  limits  the  scope  of  "other 
conditions"  in  section  520(e)(1)(B)  of 
the  act  to  restrictions  similar  in  nature 
to  the  restriction  to  prescription  use  in 
section  520(e)(1)(A)  of  the  act.  The 
comment  argued  that  it  would  be  totally 
inconsistent  with  the  rule  of  ejusdem 
generis  to  expand  the  scope  of  "other 
conditions"  to  include  a  provision  as 
dissimilar  to  a  prescription  requirement 
as  a  restriction  on  advertising.  FDA  does 
not  agree  that  ejusdem  generis  is 
controlling,  or  that  it  has  any 
appUcation  here.  In  Norfolk  &■  Western 
V.  American  Train  Dispatchers  Ass'n, 
the  Supreme  Court  held  that  this  canon 
does  not  control  "when  the  whole 
context  dictates  a  different  conclusion" 
(499  U.S.  117,  129  (1991)).  The  context 
involving  section  520(e)  of  the  act  does 
not  support  the  application  of  ejusdem 
generis  to  it.  There  is  no  indication  that 
Congress  thought  that  it  was  providing 
a  hst  of  similar  measures  in  section 
520(e)(1)(A)  and  (e)(1)(B)  of  the  act.  In 
fact,  the  face  of  the  act  is  to  the  contrary. 
After  specifying  one  means  of  restricting 
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the  sale,  distribution,  and  use  of  a 
device.  Congress  granted  the  Secretary 
broad  authority  to  impose  "such  other 
conditions  as  [she)  may  prescribe  in 
such  regulation."  Congress,  rather  than 
limiting  the  Secretary's  options,  left  it  to 
the  Secretary'  to  decide  what  conditions 
are  necessary  for  a  particular  device. 
Nor  does  the  legislative  history'  support 
the  comments.  As  stated  in  section 
n.C.3.a.  of  this  dociunent.  Congress 
intended  section  520(e)  of  the  act  to  add 
to  the  agency's  authority  beyond 
providing  for  use  by  prescription  only 
(H.  Kept.  94-853.  94th  Cong.,  2d  sess., 
24-25  (1976)). 

Moreover,  the  "or"  connecting  section 
520(e)(1)(A)  of  the  act  with  section 
520(e)(1)(B)  is  properly  read  here  as 
disjunctive  rather  than  conjunctive.  (See 
Garcia  v.  United  States.  469  U.S.  70,  73 
(1984).)  Section  520(e)  of  the  act  is 
intended  to  authorize  such  conditions 
on  the  sale,  distribution,  or  use  of  a 
device  as  are  necessary'  to  ensure  that 
the  device  is  not  improperly  used  and 
without  which  a  reasonable  assurance  of 
its  safety  and  effectiveness  cannot  be 
provided.  There  is  no  basis  on  the  face 
of  the  act  or  in  the  legislative  history  to 
conclude  that  Congress  was  trying  to 
limit  the  conditions  that  FDA  could 
impose  to  achieve  that  end  (other  than 
the  admonition  not  to  base  a  physician 
restriction  on  board  certification). 

(9)  One  comment  argued  that  the 
interpretation  of  section  520(e)  of  the  act 
that  FDA  is  advancing  in  this 
proceeding  is  contrary  to  the 
interpretation  that  the  agency  offered  in 
imposing  restrictions  on  hearing  aids  in 
1977.  The  comment  pointed  out  that 
FDA  stated  at  that  time:  "The 
Commissioner  notes,  however,  that  the 
[Act]  regulates  the  safety  *   *   *  of  the 
(device)  itself  (42  FR  9286  at  9287, 
February  15.  1977).  The  comment 
asserted  that,  for  this  reason,  FDA 
concluded  that  it  could  not  prescribe 
competency  standards  for  hearing 
health  professionals,  fix  the  price  of 
hearing  aids,  or  control  the  promotional 
practices  of  hearing  aid  dispensers,  all 
matters  that  were  being  handled  by  the 
Federal  Trade  Commission  (FTC)  (42  FR 
9286  at  9287).  The  comment  argued 
that,  for  the  same  reasons,  FDA  may  not, 
under  section  520(e)  of  the  act,  regulate 
atUre,  contests,  or  athletic  or  cultural 
events. 

FDA  does  not  agree  that  the  hearing 
aid  proceeding  provides  any  support  for 
the  view  that  the  agency  has  been 
inconsistent  in  its  interpretation  of 
section  520(e)  of  the  act.  In  that 
proceeding.  FD.A^  was  aware  that  FTC 
had  developed  a  proposed  trade 


regulation  rule  that  included  a 
prohibition  of  certain  selling  techniques 
(42  FR  9286  at  9287).  FDA  said  that  it 
was  avoiding  any  duplication  of  effort 
with  FTC.  Thus,  it  was  not  necessary  for 
FDA  to  consider  the  extent  of  its 
authority  to  specifically  regulate  selling 
techniques  of  hearing  aid  dispensers. 

Contrary  to  the  comment's  assertiou. 
this  proceeding  is  consistent  with  the 
hearing  aid  proceeding.  Although  FDA 
did  not  duplicate  FTC's  effort  and 
directly  regulate  selling  techniques, 
FDA  imposed  various  restrictions  that 
were  tailored  to  restrict  inappropriate 
promotion  of  hearing  aids  including 
requiring  a  medical  evaluation  before 
purchase  and  distribution  of  a  user 
instructional  brochure.  In  the  case  of 
cigarettes  and  smokeless  tobacco,  FDA 
is  imposing  restrictions  that  are  tailored 
to  promotion  of  tobacco  products  to 
ensure  that  advertising  does  not  induce 
the  use  of  cigarettes  and  smokeless 
tobacco  by  children  and  adolescents 
under  18. 

(10)  Finally,  several  comments  argued 
that  FDA  lacks  statutory  authority  for 
the  advertising  restrictions  that  it  is 
imposing.  Some  of  these  comments 
sought  to  analogize  this  rulemaking  to 
American  PhaimaceuticaJ  Ass'n  v. 
Weinberger.  377  F.  Supp,  824.  831 
(D.D.C  1974),  affd  sub  nom^  American 
Pharmaceutical  Ass'n  v  Mathews,  530 
F.2d  1054  (DC  Cir  1976)  {per  curiam). 
That  case  involved  an  attempt  by  FDA 
to  limit  the  distribution  of  methadone  to 
certain  designated  facilities  under  the 
drug  authorities  of  the  act  The  court 
held  that  the  statutory  drug  authority 
did  not  authorize  the  agency  to  impose 
these  limitations  on  the  distribution  of 
methadone,  even  though  methadone 
posed  unique  problems  of  medical 
judgement,  law  enforcement,  and  public 
policy. 

FDA  regards  the  American 
Pharmaceutical  Ass'n  case  as  a 
questionable  precedent  The  case 
predates  both  the  Supreme  Court's 
decision  in  Cbe\Ton  U.S.A..  Inc.  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837  (1984),  and  the  Medical  Device 
Amendments,  In  Che\Ton.  the  Court 
stated  that    considerable  weight  should 
be  accorded  to  an  executive 
department's  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer 
*   •   •"  (467  U.S.  at  844).  Moreover, 
when  Congress  enacted  section  520(e)  of 
the  act,  one  of  its  objectives  was  to 
provide  FDA  with  precisely  the  kind  of 
authority  over  medical  devices  that  the 
court  found  that  the  agency  did  not  have 
over  drugs  in  American  Pharmaceutical 
Ass  'n.  Thxi&i  FDA  now  has  explicit 


authority  under  section  520(e)  of  the  act 
to  impose  conditions  on  the  sale, 
distribution,  and  use  of  a  medical 
device  to  prevent  its  misuse,  including 
the  access  and  advertising  restrictions  in 
the  final  rule.  FDA  is  imposing  controls 
on  the  sale  of  cigarettes  and  smokeless 
tobacco  to  ensure  that  individuals  under 
18  will  not  be  able  to  pvirchase  them. 
Further,  to  ensure  that  these  controls  on 
sale,  distribution,  and  use  are  not 
undermined,  FDA  has  found  that  they 
must  include  restrictions  on  how  these 
products  are  advertised,  so  that 
individuals  under  18  are  not  encouraged 
to  purchase  or  use  them.  These  actions 
are  consistent  vnth  the  language  and 
purpose  of  section  520(e)  of  the  act. 
4.  Apphcation  of  Other  Device 
Authorities 

As  described  in  section  II.C.2.  of  this 
document,  FDA  intends  to  follow  its 
normal  course  and  apply  the  "general 
controls"  provisions  of  the  Medical 
Device  Amendments  to  cigarettes  and 
smokeless  tobacco  pending 
classification  of  these  products.  The 
general  controls  authorized  by  the 
Medical  Device  Amendments  include 
adulteration  and  misbranding  (sections 
501  and  502  of  the  act),  establishment 
registration,  device  listing,  and 
premarket  notification  (section  510), 
labeling  requirements  (section  502), 
recordkeeping  and  reporting 
requirements  (section  519).  and  GMP 
(sections  501  and  520(f)). 

(11)  Tobacco  industry  comments 
claimed  that  FDA  had  ignored  a  number 
of  mandatory  provisions  of  the  act 
applicable  to  devices,  "presumably 
because  they  again  recognize  that  those 
provisions  would  mean  the  prohibition 
of  tobacco  sales."  The  comments  also 
asserted  that  FDA  had  picked  and 
chosen  among  statutory  provisions  and 
had  misinterpreted  Heckler  v.  Chaney, 
470  U.S.  821  (1985),  as  authorizing  this 
selective  regulatory  approach.  These 
comments  also  argued  that  FDA  had 
ignored  section  520(a)  of  the  act,  which 
provides  that  the  adulteration, 
misbranding,  and  records  and  reports 
requirements  are  appUcable  to  devices 
until  the  appHcabiUty  of  these 
requirements  is  changed  by  an  action 
under  the  classification,  premarket 
approval,  standard-setting,  or 
investigational  device  provisions  of  the 
act. 

The  agency  disagrees  with  these 
comments.  FDA  is  applying  to  cigarettes 
and  smokeless  tobacco  the  general 
controls  applicable  to  all  devices. 

In  the  following  discussion,  the 
agency  elaborates  on  the  appHcability  of 
the  general  controls  provisions  to 
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cigarettes  and  smokeless  tobacco,  and 
on  matters  the  agency  has  reconsidered 
in  response  to  comments  (the 
applicability  of  labeling  requirements  to 
cigarettes  and  smokeless  tobacco  is 
discussed  in  sections  V  and  VI.  of  this 
document)  Overall.  FDA  believes  that  it 
has  developed  a  regulatory  system  for 
cigarettes  and  smokeless  tobacco  that  is 
consistent  with  the  statutory  scheme 
and  the  record  of  this  rulemaking. 

a  Adulteration  and  misbranding. 
Cjgarettes  and  smokeless  tobacco  will  be 
sub)ect  to  the  adulteration  and 
misbranding  provisions  in  sections  501 
and  502  of  the  act.  and  the 
implementing  regulations,  with  one 
exception  that  is  permitted  by  statute. 
Section  502(f]  of  the  act  authorizes  the 
agency  to  grant  exemptions  from  section 
,502(f)(  1 )  of  the  act  under  certain 
circumstances  As  described  in  section 
V  E  of  this  document.  FDA  has 
determined  that  an  exemption  from 
section  502(f)(1)  of  the  act  is  appropriate 
for  cigarettes  and  smokeless  tobacco.  In 
addition,  section  VI.E.6.  of  this 
document  also  contains  a  more  detailed 
descnption  of  the  appUcabihty  of 
specific  labeling  requirements  to 
cigarettes  and  smokeless  tobacco. 

The  adulteration  and  misbranding 
provisions  are  largely  self-executing  and 
do  not  require  the  agency  to  impose 
requirements  by  regulation. 

b  Device  registration  and  listing. 
Section  510  of  the  act  and  part  807  (21 
CFR  parr  807)  of  the  regulations  require 
that  device  manufacturers  and  importers 
register  their  establishments  with  the 
agency.  Every  year  an  annual 
registration  form  is  sent  to  all  registered 
establishments  to  be  completed  and 
returned  to  the  agency  (§  807.22(a)).  Any 
significant  changes  of  information  to  the 
original  must  be  reported  to  FDA  within 
30  days  of  the  change  (§807.26). 

Manufacturers  are  also  required  to  list 
their  devices  that  are  in  commercial 
distribution  in  the  United  States  (part 
807).  Foreign  manufacturers  may,  but 
are  not  required  to,  register  (§807.40). 
However,  they  are  required  to  list  their 
devices  (§  807.40(b)).  Manufacturers  are 
required  to  update  their  listing  if  there 
are  significant  changes  to  listing 
information. 

Manufacturers  of  cigarettes  and 
smokeless  tobacco  will  be  subject  to  the 
establishment  registration  and  device 
listing  requirements  in  section  510  of 
the  act  and  part  807  of  FDA's 
regulations.  The  application  of  these 
provisions  to  cigarettes  and  smokeless 
tobacco  derives  from  their  status  under 
the  device  provisions  of  the  act  and 


does  not  require  rulemaking  by  the 
agency. 

Section  510(k)  of  the  act  requires 
submission  of  a  premarket  notification 
to  the  agency  whenever  a  manufacturer 
maikets  a  device  for  the  first  time, 
whenever  there  is  a  major  change  in  the 
intended  use  of  an  already  marketed 
device,  or  whenever  an  already 
marketed  device  is  to  be  modified  in  a 
way  that  could  significantly  alter  its 
safety  or  effectiveness  (§  807.81).  The 
device  may  not  be  commercially 
distributed  unless  the  agency  issues  an 
order  finding  the  device  substantially 
equivalent  to  one  or  more  predicate 
devices  already  legally  marketed  in  the 
United  States  for  which  premarket 
approval  is  not  required  (section  513(i) 
of  the  act  (§  807.100),  or  unless  the 
agency  approves  a  premarket  approval 
application  for  a  device  subject  to  an 
approval  requirement  under  section  515 
of  the  act  (21  U.S.C.  360(e)).  Substantial 
equivalence  means  that  a  device  has  the 
same  intended  use  and  the  same 
technological  characteristics  as  the 
predicate  device;  or  has  the  same 
technological  characteristics,  but  it  can 
be  demonstrated  that  the  device  is  as 
safe  and  effective  as  the  predicate 
device  and  does  not  raise  different 
questions  regarding  safety  and 
effectiveness  (section  513(i)  of  the  act). 
The  premarket  notification  submission 
must  include  either  a  summary  of  the 
safety  and  effectiveness  information 
upon  which  a  substantial  equivalence 
determination  may  be  based,  or  state 
that  safety  and  effectiveness  data  will  be 
made  available  to  anyone  upon  request 
(section  513(i)(3)(A)  of  the  act  (21  U.S.C. 
360c(i)(3)(A)),  and  §§  807,87(h)  and 
807.92). 

c.  Records  and  reports.  Section  519  of 
the  act  contains  several  requirements 
relating  to  the  keeping  of  records  and 
making  of  reports  on  devices.  In 
addition  to  implementing  the  specific 
requirements  of  the  act,  the  agency  has 
used  its  authority  under  section  519  of 
the  act  to  issue  several  regulations.  As 
nicotine  deUvery  devices,  which  are 
drug-device  combination  products  that 
FDA  is  regulating  under  its  device 
authorities,  cigarettes  and  smokeless 
tobacco  are  subject  to  the  requirements 
of  section  519  of  the  act  and  the 
implementing  regulations  unless 
otherwise  exempted. 

Section  519(a)  of  the  act  requires 
manufacturers,  importers,  and 
distributors  of  devices  to  establish  and 
maintain  records,  and  make  reports  and 
other  information  available  to  the 
agency,  to  ensure  that  a  device  is  not 
adulterated  or  misbranded  and  to 


otherwise  ensure  its  safety  and 
effectiveness.  Similarly,  section  519(b) 
of  the  act  requires  medical  device  user 
facilities  to  make  reports  to  device 
manufacturers  and  the  agency  when 
they  become  aware  of  information 
suggesting  that  a  device  has  caused  or 
contributed  to  a  death,  serious  injury,  or 
serious  illness.  Under  this  authority,  the 
agency  has  issued  part  803  (21  CFR  part 
803),  on  medical  device  reporting,  and 
part  804  (21  CFR  part  804),  on  medical 
device  distributor  reporting  (the  MDR 
requirements).  These  regulations  were 
recently  amended  by  a  final  rule 
published  in  the  Federal  Register  of 
December  11,  1995  (60  FR  63578)  (the 
1995  reporting  requirements  final  rule), 
reflecting  changes  in  the  reporting 
requirements  of  section  519  of  the  act 
that  were  mandated  by  the  SMDA  and 
the  Medical  Device  Amendments  of 
1992. 

The  1995  proposed  rule  would  have 
amended  parts  803  and  804  to  exempt 
cigarettes  and  smokeless  tobacco  fi-om 
the  MDR  requirements.  These  proposed 
exemptions  were  based  on  the  fact  that 
"the  adverse  health  effects  attributable 
tckcigarettes  and  smokeless  tobacco 
products  are  extensive  and  well- 
documented"  (60  FR  41314  at  41342). 
The  agency  stated  that  it  did  not 
anticipate  any  real  benefit  in  requiring 
manufacturers  and  distributors  of  these 
products  to  report  such  information 

(W.). 

(12)  The  agency  received  several 
comments  criticizing  this  proposed 
exemption.  One  comment  from  a  trade 
association  stated  that,  although  it 
disagreed  with  the  agency's 
classification  of  cigarettes  as  medical 
devices,  the  agency  had  no  authority  to 
exempt  manufacturers  from  this 
reporting  requirement.  This  trade 
association  also  stated  that,  because  the 
agency  has  concluded  that  cigarettes  are 
not  safe  for  individual  users,  this 
exemption  cannot  be  reconciled  with 
the  standard  under  section  519(c)  of  the 
act  for  exempting  this  product.  (Section 
519(c)(3)  of  the  act  provides  for 
exemptions  upon  a  finding  that 
compliance  with  recordkeeping  and 
reporting  is  not  necessary  to  ensure  that 
a  device  is  not  adulterated  or 
misbranded  or  to  otherwise  ensure  its 
safety  and  effectiveness.)  Another  trade 
association  claimed  that  the  agency  did 
not  follow  the  proper  exemption 
procedures  under  the  act.  A  trade 
association  also  noted  that  the  agency 
did  not  propose  to  require  such  user 
facility  reports  for  cigarettes  and  also 
noted  that  such  reports  are  not 
"suitable"  for  cigarettes. 


UMI 
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In  view  of  these  comments,  the 
agency  has  reconsidered  its  tentative 
position  regarding  the  application  of  the 
MDR  requirements  in  parts  803  and  804. 
The  adverse  health  efTects  attributable  to 
these  products  are  extensive  and  well- 
documented.  As  a  result,  the  cost  of 
processing  the  enormously  high  volume 
of  MDR  reports  related  to  the  use  of 
cigarettes  and  smokeless  tobacco  would 
likely  be  prohibitive  m  hght  of  the  small 
benefit  to  be  gained  from  reports 
documenting  adverse  health  effects 
already  knowTi  to  the  agency 

Nevertheless,  there  would  be  a  tjenefit 
to  receivmg  information  regarding 
adverse  events  that  are  not  well- 
documented  and  thus,  not  well-known 
or  anticipated.  Therefore,  the  agency  has 
determined  that  it  will  require  MDR 
reporting  in  certain  limi'ed 
circumstances,  and  is  amending 
§§803  19  and  804.25  of  its  regulations 
to  make  this  clear. 

In  the  preamble  to  the  1995  reporting 
requirements  final  rule,  the  agency 
clarified  that  it  may  grant  a  written 
exemption,  variance,  or  alternative  to 
some  or  all  of  the  MDR  requirements 
"when  it  determines  comphance  with 
all  MDR  requirements  is  not  necessary 
to  protect  the  pubUc  health"  (60  FR 
63578  at  63592).  The  agency  cited,  as  an 
example  for  an  appropriate  exemption, 
devices  for  which  "adverse  events  that 
are  known  and  well  documented,  are 
occurring  at  a  normal  rate,  and  do  not 
justify  the  initiation  of  remedial  action 
•  *  *"Ud.). 

To  limit  the  volume  of  reports  that 
could  otherwise  be  required,  the  agency 
is  modifying  the  MDR  requirements  for 
adverse  events  relating  to  tobacco.  The 
agency  has  added  §  803, 19(f)  to  the 
regulation's  "Exemption,  variances,  and 
alternative  reporting  requirements" 
section  in  order  to  limit  the  medical 
device  reports  concerning  cigarettes  and 
smokeless  tobacco;  specifically,  new 
paragraph  (f)  requires  reports  from 
manufacturers  only  for  those  adverse 
events  related  to  contamination,  a 
change  in  any  ingredient  or  any 
manufacturing  process,  or  any  serious 
adverse  event  that  is  not  well-known  or 
well-documented  by  the  scientific 
community. 

The  agency  notes  that  user  facilities 
are  not  likely  to  have  direct  knowledge 
of  even  these  limited  adverse  events 
required  to  be  reported  by 
manufacturers.  Therefore,  the  agency  is 
adding  §  897.19(g)  to  exempt  user 
facilities  from  the  MDR  requirements 
relating  to  cigarettes  and  smokeless 
tobacco. 


For  similar  reasons,  FDA  is  also 
modifying  the  MDR  requirements  for 
distributors  of  cigarettes  and  smokeless 
tobacco  Because  distributors  handle 
these  products,  break  open  cartons,  and 
even  affix  the  tax  stamp,  the  agency 
believes  that  distributors  could  be 
responsible  for.  or  aware  of. 
contamination  of  these  products.  The 
agency  does  not  beUeve,  however,  that 
distributors  are  likely  to  have  direct 
knowledge  of  any  change  in  ingredient 
or  manufacturing  process  or  any  serioiis 
adverse  event  that  is  not  well-faiown  or 
well-documented  by  the  scientific 
community.  Therefore,  the  agency  is 
limiting  the  MDR  requirements  for 
distributors  to  require  reports 
concerning  cigarettes  and  smokeless 
tobacco  only  for  adverse  events  relating 
to  contamination. 

The  agency  notes  that  it  has  granted 
similar  variances  in  the  past  for 
drcumstances  that  justify  modifications 
to  the  MDR  requirements  and  has  issued 
guidance  that  establishes  criteria  for 
modified  reporting.  Examples  where 
reporting  has  been  modified  include 
events  involving  health  care 
professionals  being  stuck  by  needles 
and  certain  events  involving 
defibrillators.  These  modifications  were 
made  in  order  to  clarify  which  events 
would  provide  valuable  information  to 
the  agency  given  the  inherently  risky 
circumstances  surrounding  the  use  of 
these  devices.  A  variance  from  the  MDR 
requirements  has  also  been  granted  to 
the  manufacturers  of  breast  implants  in 
order  to  limit  the  frequency  of  reports 
for  events  already  known  to  the  agency. 

(13)  Industry  comments  also 
questioned  why  FDA  had  not  proposed 
to  apply  device  tracking  and  premarket 
surveillance  provisions  to  cigarettes  and 
smokeless  tobacco.  Section  519(e)  of  the 
act,  governing  device  tracking,  applies 
only  to  products  that  are  permanently 
implantable,  life-sustaining  or  life- 
supporting,  or  have  been  designated  by 
the  agency  to  be  tracked.  Qgarettes  and 
smokeless  tobacco  do  not  fall  within  the 
first  two  categories,  and  the  agency  has 
not  designated  them  for  tracking. 

For  the  reasons  cited  in  the  previous 
discussion  of  519(e)  of  the  act, 
postmarket  surveillance  will  not  be 
required  unless,  at  a  future  date,  the 
agency  specifically  designates  these 
products  under  section  522  of  the  act 
(21  U.S.C,  3601). 

Section  519(f)  of  the  act,  which 
requires  FDA  to  issue  regulations  to 
require  reports  on  device  removals  and 
corrections,  will  apply  to 
manufacturers,  importers,  an(^ 
distributors  of  cigarettes  and  smokeless 


tobacco.  To  implement  section  519(f)  of 
the  act,  FDA  issued  a  proposed  rule  in 
the  Federal  Register  of  March  23,  1994 
(59  FR  13828    mat  would  require 
manufacturers,  importers,  and 
distributors  of  devices  to  report 
promptly  to  FDA  any  corrections  or 
removals  of  a  device  undertaken  to 
reduce  a  risk  to  health  posed  by  the 
device  or  to  remedy  a  violation  of  the 
act  caused  by  the  device  which  may 
present  a  risk  to  health.  The  agency 
expects  that  the  final  rule  will  publish 
in  1996.  This  rule  will  apply  to 
removals  and  corrections  of  medical 
devices  including  cigarettes  and 
smokeless  tobacco. 

d.  GMP.  In  the  preamble  to  the  1995 
proposed  rule,  FDA  specifically 
recognized  that  the  GMP  regulations 
may  be  appropriate  for  tobacco  products 
(60  FR  41314  at  41352).  In  this  final 
rule,  FDA  is  requiring  that  the 
manufacturers  of  cigarettes  and 
smokeless  tobacco  comply  with  GMP 
regulations  in  part  820  (21  CFR  part 
820),  which  the  agency  is  currently 
revising.  (See  58  FR  61952,  November 
11, 1993.)  Application  of  GMP's  to 
cigarettes  and  smokeless  tobacco  will 
assist  the  tobacco  industry  in  avoiding 
such  situations  as  the  recall  of 
Marlboros  in  1995  because  of  a 
contamination  mishap  in  processing 
and,  in  such  cases,  may  advance  public 
health  by  reducing  to  some  degree  the 
overall  risk  associated  with  these 
products. 

(14)  A  comment  from  a  tobacco  trade 
association  urged  that  FDA  provide 
ample  time  for  compliance  with  GMP 
and  requested  a  2-year  period  for 
comphance. 

FDA  recognizes  that  manufacturers 
will  need  an  adequate  amount  of  time 
to  comply  with  GMP  requirements  and 
is  accepting  the  suggestion  in  the 
comment  by  adopting  a  2-year  period 
for  compliance.  The  tobacco  industry 
already  has  a  sophisticated  approach  to 
quality  control  with  the  production  of 
their  products.  Thus,  much  of  what  is 
required  to  meet  the  requirements  of 
part  820  appears  to  be  in  place  already, 
and  therefore,  2  years  should  be  a 
sufficient  time  for  compliance. 

(15)  In  response  to  comments  from 
tobacco  distributors  expressing  concern 
about  present  or  future  appUcability  of 
the  GMP  regulations,  FDA  advises  that 
it  is  exempting  distributors  from  part 
820.  The  agency  has  decided  to  amend 
part  820  by  adding  a  new  §  820.1(f)  to 
exempt  distributors  from  the 
requirement  of  complying  with  GMP 
regulations  because  it  has  concluded 
that  compliance  with  GMP  requirements 
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by  distributors  is  not  necessary  to  assure 
that  these  devices  will  be  safe  and 
effective  or  otherwise  in  compliance 
with  the  act 

5.  FDA  Will  Classify  Cigarettes  and 
Smokeless  Tobacco  Under  Section  513 
of  the  Act 

In  addition  to  applying  the  general 
device  authorities  previously  described 
to  cigarettes  and  smokeless  tobacco,  the 
agency  will  classify  cigarettes  and 
smokeless  tobacco  under  section  513  of 
the  act.  The  agency  relies  on 
classification  to  determine  what  level  of 
control  of  the  device  is  required  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  For  devices  classified 
into  class  I,  general  controls  (sections 
501, 502, 510, 516. 518. 519,  and  520  of 
the  act  (21  US  C.  351.  352.  360.  360f, 
360h.  360i,  and  360j,  respectively))  are 
sufficient  to  provide  a  reasonable 
assurance  of  safety  and  effectiveness. 
For  devices  classified  into  class  II, 
special  controls  (such  as  performance 
standards  under  section  5 14  of  the  act 
(21  use.  360d))  are  needed  m  addition 
to  the  general  controls  to  provide  a 
reasonable  assurance  of  safety  and 
effectiveness.  For  devices  classified  into 
class  III  (premarket  approval),  neither 
general  nor  special  controls  are 
sufficient  to  provide  a  reasonable 
assurance  of  safety  and  effectiveness, 
without  the  added  safeguard  of 
premarket  approval.  Therefore,  these 
devices  are  subject  to  "premarket 
approval"  under  section  515  of  the  act. 

The  process  of  classification  is  an 
important  component  of  device 
regulation,  but  it  includes  numerous 
procedural  steps  and  thus  cannot  be 
part  of  this  final  rule.  Under  section  513 
of  the  act,  FDA  is  required  to  convene 
or  use  a  classification  panel,  which 
should  consist  of  experts  who  "possess 
skill  in  the  use  of,  or  experience  in  the 
development,  manufacture,  or 
utihzation  of."  the  device  and  who 
provide  "adequately  diversified 
expertise  in  such  fields  as  clinical  and 
administrative  medicine,  engineering, 
biological  and  physical  sciences,  and 
other  related  professions"  (section 
513fb](2)  of  the  act).  The  classification 
panel  is  required  to  "provide  an 
opportunity  for  interested  persons  to 
submit  data  and  views  on  the 
classification"  and.  after  consideration 
of  these  data  and  views,  to  submit  to 
FD.'K  its  "recommendation  for  the 
classification  of  the  device"  (section 
513(c)(1)  and  (c)(2)  of  the  act).  Upon 
receipt  of  the  panel  recommendation, 
FDA  must  publish  in  the  Federal 
Register  "the  panel's  recommendation 
and  a  proposed  regulation  classifying 


such  device"  and  provide  interested 
persons  "an  opportxmity  to  submit 
comments  on  such  recommendation  and 
the  proposed  regulation"  (section  513(d) 
of  the  act).  After  reviewing  the 
comments,  FDA  must  classify  the  device 
"by  regulation"  (Id.). 

As  required  by  section  513  of  the  act. 
FDA  will,  in  a  futtire  rulemaking, 
classify  cigarettes  and  smokeless 
tobacco  in  accordance  with  the 
procedures  in  section  513  of  the  act. 
Without  prejudging  that  proceeding,  the 
agency  recognizes  that  it  will  involve 
consideration  of  both  the  known  risks  of 
tobacco  products  and  the  public  health 
concerns  that  could  be  raised  by 
withdrawal  from  the  market  of  cigarettes 
and  smokeless  tobacco  to  which  many 
adults  are  addicted.  Moreover,  the 
agency's  restrictions  on  access  and 
advertising  in  this  final  rule,  which  are 
carefully  designed  to  help  prevent 
yoimg  people  from  becoming  addicted, 
will  need  to  be  factored  in  as  well 

Consistent  with  the  statute  and  the 
agency's  normal  practice,  however,  FDA 
is  not  postponing  regulation  of 
cigarettes  and  smokeless  tobacco  imder 
its  general  authorities  pending 
classification.  Such  a  postponement 
would  serve  no  useful  purpose,  because 
the  general  authorities  will  be 
applicable  to  cigarettes  and  smokeless 
tobacco  regardless  of  the  outcome  of  the 
classification  proceeding.  To  the 
contrary,  postponing  application  of 
FDA's  general  authorities  would  have 
adverse  consequences  for  public  health 
because,  during  the  several  years  that  it 
may  require  to  complete  classification, 
the  applicability  of  the  controls  put  in 
place  by  this  final  rule,  as  well  as  the 
registration,  GMP,  and  other  general 
controls  discussed  in  this  document, 
would  be  delayed  with  resp>ect  to 
cigarettes  and  smokeless  tobacco. 
During  this  period,  miUions  of  children 
and  adolescents  would  be  likely  to  use 
cigarettes  and  smokeless  tobacco  for  the 
first  time  and,  in  the  absence  of  FDA 
regulation  under  its  general  authorities, 
become  addicted  to  these  dangerous 
products. 

The  tobacco  industry  argues  that  FDA 
cannot  classify  cigarettes  and  smokeless 
tobacco  because,  given  "FDA's  view  of 
the  health  effects"  of  cigarettes  and 
smokeless  tobacco,  classification  would 
inevitably  lead  to  a  ban  of  the  products. 
According  to  the  industry,  FDA  cannot 
classify  cigarettes  under  class  I  or  class 
U  because  neither  the  general  nor  the 
special  controls  will  provide  what  FDA 
will  regard  as  a  reasonable  assurance  of 
safety,  leading  FDA  with  only  one 
option:  To  classify  cigarettes  and 


smokeless  tobacco  under  class  III. 
According  to  the  industry,  classifying 
cigarettes  and  smokeless  tobacco  under 
class  ni  would  lead  to  a  ban  of  cigarettes 
and  smokeless  tobacco  because  FDA 
cannot  grant  premarket  approval  of  a 
class  ni  device  until  it  is  satisfied  that 
there  is  reasonable  assurance  that  the 
device  is  safe.  The  tobacco  industry 
argues  that  the  inability  of  FDA  to 
classify  cigarettes  and  smokeless 
tobacco  without  triggering  a  ban  of  the 
products  demonstrates  that  the  act  was 
never  intended  to  apply  to  cigarettes 
and  smokeless  tobacco. 

It  would  not  be  appropriate  for  FDA 
to  make  a  final  determination  at  this 
time  as  to  whether  the  application  of  all 
appropriate  regulatory  controls 
identified  in  a  classification  proceeding 
would  result  in  a  reasonable  assurance 
of  safety  and  effectiveness  for  cigarettes 
and  smokeless  tobacco  for  any  users. 
This  determination  must  await 
completion  of  the  classification  process 
and  of  any  regulatory  steps  identified  in 
the  classification  process  (section  513  of 
the  act).  Nonetheless,  it  seems  clear  that 
the  best  public  health  result  is  one  that 
prevents  access  to  tobacco  products  by 
children  and  adolescents  while  allowing 
their  continued  availability  for  adults. 
Moreover,  the  agency  disagrees  with 
industry  comments  that  argue  that  it 
does  not  have  the  authority  to  permit 
the  sale  of  tobacco  products  to  adults 
because  the  agency  has  found  that 
tobacco  products  are  unsafe. 

In  considering  this  issue,  the  agency 
reiterates  that  tobacco  products  are 
dangerous.  As  discussed  more  fully  in 
section  I.  of  this  document  and  in  the 
preamble  to  the  1995  proposed  rule. 
cigarettes  and  smokeless  tobacco  cause 
great  pain  and  suffering  from  illness, 
such  as  cancer,  respiratory  illnesses, 
and  heart  disease.  More  than  400,000 
people  die  each  year  as  a  result  of 
tobacco  use.  ^3 

If  the  act  required  that  the  agency 
limit  its  consideration  to  the  risks  of 
tobacco  products,  then  it  could  not  find 
that  there  is  a  reasonable  assurance  of 
safety.  To  the  contrary,  tobacco  products 
are  imsafe,  as  that  term  is 
conventionally  understood.  However,  as 
reflected  in  the  act  and  in  judicial 
decisions,  the  determination  as  to 
whether  there  is  a  "reasonable 
assurance  of  safety"  involves 
consideration  of  not  only  the  risks 
presented  by  a  product  but  also  any  of 
the  countervailing  effects  of  use  of  that 
product,  including  the  consequences  of 


""Cigaratte  Smoking-Attributable  Mortality  and 
Years  of  Potential  Life  Lost— United  States,  1990," 
MMWB,  CDC,  vol.  42,  No.  33,  pp.  645-649,  1993. 
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not  permitting  the  product  to  be 
marketed.  Thus,  section  513(a)(2)(C)  of 
the  act  declares  that,  with  respect  to 
safety  and  effectiveness,  the  agency 
must  "weigh[]  any  probable  benefit  to 
health  from  the  use  of  the  device  against 
any  probable  risk  of  injury  or  illness 
from  such  use  (see  also  21  CFR 
860.7(d)(1)).  According  to  the  legislative 
history  of  the  Medical  Device 
Amendments,  "[the  reasonable 
assurance  of  safety  standard]  is 
predicated  upon  the  recognition  that  no 
regulatory  mechanism  can  guarantee 
that  a  product  will  never  cause  injury" 
because  "(rjegulation  cannot  eliminate 
all  risks  but  rather  must  eliminate  those 
risks  which  are  unreasonable  in  relation 
to  the  benefits  derived"  (H.  Rept.  94- 
853,  94th  Cong.,  2d  sess..  16. 17  (1976); 
see  also  United  States  v.  Rutherford,  442 
U.S.  544,  555  (1979)). 

An  example  of  the  balancing  of  risks 
of  using  a  product  against  the  risks  of 
not  using  a  product  can  be  foimd  in  the 
agency's  approval  of  a  number  of  dnigs 
used  in  the  treatment  of  various  cancers. 
These  drugs  are  highly  toxic  to  patients 
who  receive  them,  and  in  approving 
these  drugs  for  chemotherapy,  FDA 
balances  (he  seriousness  of  the  diseases 
these  drugs  were  intended  to  treat 
against  the  drugs'  toxicity.  In  cases 
where  the  risks  of  not  treating  the 
cancer  outweighed  the  risks  of  the 
drugs,  FDA  has  approved  these 
products. 

Similarly,  in  the  case  of  tobacco 
products,  Uie  agency  must  weigh  the 
risks  of  leaving  cigarettes  and  smokeless 
tobacco  on  the  market  against  the  risks 
of  removing  these  products  from  the 
market.  For  children  and  adolescents, 
the  serious  health  consequences  of 
using  tobacco  products  support  an 
approach  designed  to  reduce  their  use, 
as  all  50  States  and  many  of  the  tobacco 
companies  themselves  recognize.  It  is 
also  relevant  that  many  children  who 
use  tobacco  products  are  in  the  period 
of  initiation  and  are  not  addicted,  and 
thus  a  prohibition  of  the  sale  and 
promotion  to  this  segment  of  the 
population  will  effectively  reduce  their 
use  of  tobacco  products.  Although  some 
children  and  adolescents  are  addicted  to 
tobacco  products,  the  agency  has 
concluded  that  the  approach  that  most 
effectively  takes  into  accoimt  the  health 
of  young  people  is  one  that  prohibits  the 
sale  and  promotion  of  tobacco  products 
to  children  and  adolescents  under  18 
years  of  age. 

The  issue  is  more  difficult  with 
respect  to  adults,  particularly  adults 
who  are  addicted  to  cigarettes  and  other 
tobacco  products.  There  are 


approximately  50  milUon  Americans 
who  currently  smoke  and  another  6 
million  who  use  smokeless  tobacco.  ^*  It 
is  particularly  relevant  that  77  to  92 
percent  of  all  smokers  are  addicted  ^s 
and  that  a  substantial  number  of  all 
users  of  smokeless  tobacco  are 
addicted,  ^e 

The  agency  believes  that  these  factors 
must  be  considered  when  developing  a 
regulatory  scheme  that  achieves  the  best 
public  health  result  for  these  products. 
The  sudden  withdrawal  from  the  market 
of  products  to  which  so  many  millions 
of  people  are  addicted  would  be 
dangerous.  First,  there  could  be 
significant  health  risks  to  many  of  these 
individuals.  Second,  it  is  possible  that 
our  headth  care  system  would  be 
overwhelmed  by  the  treatment  demands 
that  these  people  would  create,  and  it  is 
imlikely  that  the  pharmaceuticals 
available  could  successfully  treat  the 
withdrawal  symptoms  of  many  tobacco 
users.  Third,  the  agency  also  believes 
that,  given  the  strength  of  the  addiction 
and  the  resulting  difficulty  of  quitting 
tobacco  use,  a  black  market  and 
smuggling  would  develop  to  supply 
smokers  with  these  products.  ^^  it  also 
seems  likely  that  any  black  market 
products  would  be  even  more  dangerous 
than  those  currently  marketed,  in  that 
they  could  contain  even  higher  levels  of 
tar,  nicotine,  and  toxic  additives,  ^s 

Whether  individuals  who  use  these 
products  have  an  opportunity  to  make 
an  informed  choice  is  also  relevant. 
Most  individuals  who  use  these 
products  begin  as  children  and 
adolescents,  at  an  age  when  they  are  not 
prepared  for  or  equipped  to  make  a    - 


"  "National  Household  Survey  on  Drug  Abuse: 
PopulaUon  Estimate  1993."  DHHS,  PHS,  SAMHSA. 
Office  of  Applied  Studies,  Rockville.  MD,  Pub.  No. 
(SMA)  94-3017,  pp.  89  and  95.  1994. 

"  1996  Jurisdictional  Determination,  section 
n(B)(2)(a). 

"W. 

2'  That  a  black  market  and  smuggling  will  occur 
can  be  predicted  by  examining  the  current  situation 
with  illegal  drugs  in  the  United  States  and  past 
experience  with  prohibition  of  respect  to  alcoholic 
beverages.  In  both  situations,  individuals  continued 
using  the  products.  Moreover,  in  the  case  of 
cigarettes,  even  increased  cost  due  to  tax  disparities 
can  lead  to  smuggling  and  black  markets.  S.  Rept 
95-962,  95th  Cong,,  2d  Sess.,  (June  28,  1978): 
Joossens,  L.,  and  M.  Raw,  "Smuggling  and  Cross 
Border  Shopping  of  Tobacco  in  Europe,"  British 
Medical  Journal,  vol.  310,  May  27,  1995. 

2*  Such  has  been  the  case  with  illegally  produced 
alcohol.  See  "Elevated  Blood  Lead  Levels 
Associated  with  Illicitly  Distilled  Alcohol- 
Alabama,  1990-1991,"  MMWB.  CDC,  DHHS,  vol. 
41,  No.  17,  pp.  294-295, 1992;  Pegues.  D.  A.,  B.  J. 
Hughes,  C.  H.,  Woemle,  "Elevated  Blood  Lead 
Levels  Associated  with  Illegally  Distilled  Alcohol." 
Archives  of  Internal  Medicine,  vol.  153,  pp.  1501- 
1504,  1993. 


decision  that  for  many  will  have  Ufelong 
consequences. 

In  contrast,  adults  generally  have  the 
capacity  to  make  informed  decisions.  In 
the  case  of  cigarette  and  smokeless 
tobacco,  very  few  adults  who  have  not 
used  tobacco  as  children  and 
adolescents  choose  to  use  these 
products  as  adults.  ^^  Unfortimately,  for 
the  many  individuals  who  have  become 
addicted,  their  capacity  to  choose 
whether  to  use  cigarettes  or  smokeless 
tobacco  in  large  measure  no  longer 
exists.  Thus,  the  agency  must  take  their 
addiction  into  consideration  when 
developing  its  regulatory  scheme. 

Serious  health  consequences  follow 
both  from  the  option  of  leaving  tobacco 
products  on  the  market  and  from  the 
option  of  banning  tobacco  products. 
However,  on  balance,  an  approach  that 
prohibits  the  sale  and  promotion  of 
cigarettes  and  smokeless  tobacco  to 
children  and  adolescents,  while 
permitting  the  sale  to  adults  seems  most 
appropriate.  It  is  consistent  with  the 
statutory  standard  of  reasonable 
assurance  of  safety  and  is  more  effective 
in  achieving  public  health  goals  than  a 
ban  on  all  tobacco  products.  Therefore, 
FDA  is  adopting  this  approach  in  this 
final  rule. 

There  is  also  a  basis  for  finding  that 
these  products  are  "effective"  for  adults 
who  are  addicted  to  tobacco  products 
because  such  products  sustain  with 
great  efficacy  the  individual's  continued 
need  for  the  active  ingredient  nicotine. 
Tobacco  products  are  effective  for 
preventing  withdrawal  symptoms  in 
individuals  addicted  to  nicotine  in 
much  the  same  way  that  methadone  is 
effective  in  preventing  withdrawal. 

Section  516  of  the  act  supports  this 
analysis.  Section  516  of  the  act  is  the 
provision  that  gives  the  agency  the 
authority  to  ban  medical  devices.  Under 
that  provision,  the  agency  "may"  ban  a 
device  if  it  finds  that  the  device  presents 
"an  unreasonable  and  substantial  risk  of 
illness  or  injury."  There  are  two 
elements  of  discretion  which  plainly 
allow  the  agency  to  leave  these  products 
on  the  market — the  word  "may"  which 
appUes  to  the  entire  banned  device 
authority;  and  the  standard  of 
"unreasonable  •  *  *  risk  of  illness  or 
injury,"  which  gives  the  agency  ample 
discretion  to  balance  the  unique 
circumstances  surrounding  this  product. 


"1994  SGR.  pp.  5.  58,  and  65-67. 
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D.  The  Fact  That  the  Act's  Drug 
Authorities  Authorize  the  Imposition  of 
Similar  Restrictions  Supports  the 
Reasonableness  of  the  Restnctions  That 
the  Agency  Has  Imposed 

(16)  At  least  one  tobacco  industry 
comment  argued  Ihat  the  agency's 
proposed  access  and  advertising 
restrictions  were  an  affront  to  "common 
sense" — i.e..  that  the  types  of 
restrictions  the  agency  had  proposed, 
under  the  device  provisions  of  the  act, 
went  well  beyond  what  the  plain 
language  of  the  act  coujd  be  read  to 
support.  The  agency,  however,  could 
have  chosen  to  impose  similar 
restrictions  using  the  act's  drug 
authorities.  As  this  section 
demonstrates,  the  agency  has  restricted 
the  marketing  of  a  number  of  drug 
products,  using  the  adulteration, 
misbranding,  and  marketing  provisions 
governing  drug  products.  That  similar 
restrictions  can  he  invoked  under  either 
the  act's  device  authorities  or  under  the 
act's  drug  authorities  supports  the 
reasonableness  of  restrictions  adopted 
in  the  final  rule. 

.\s  discussed  in  the  1995  proposed 
rule  and  in  sections  11. A.  and  B.  of  this 
document,  cigarettes  and  smokeless 
tobacco  are  drug  delivery  systems — i.e., 
they  combine  a  drug  component  and  a 
device  component  in  a  single 
combination  product  (60  FR  41314  at 
41347  through  41349)  As  such, 
cigarettes  and  smokeless  tobacco  are 
subject  to  regulation  under  the  device 
provisions  of  the  act.  the  drug 
provisions  of  the  act,  or  a  combination 
of  the  two.  The  agency  has  determined 
that  it  should  use  the  act's  device 
authority  to  regulate  these  products 
because  the  device  provisions  of  the  act 
offer  the  agency  greater  regulatory 
flexibility  than  do  the  drug  provisions  of 
the  act  (see  section  II. B.  of  this 
document  and  the  1995  proposed  rule  at 
60  FR  41314  at  41347  through  41349). 
However,  if  there  were  no  device 
component  to  cigarettes  and  smokeless 
tobacco,  or  if  the  agency  had  chosen  to 
regulate  these  combination  products 
under  the  act's  drug  authorities,  the 
agency  nevertheless  could  have  limited 
the  access  to  and  advertising  of  these 
products  in  order  to  protect  children 
and  adolescents. 

Although  the  agency's  authority  to 
impose  access  restrictions  on  a  drug 
product  is  not  as  explicit  as  it  is  under 
the  device  provisions  of  the  act  (see 
section  520(e)  of  the  act  authorizing 
controls  over  the  "sale,  distribution,  or 
use"  of  a  device  to  protect  against  a 
potentially  harmful  or  unsafe  use),  the 
agency  has  in  fact  drawn  from  several 


statutory  sources  to  achieve  some  of  the 
same  regulatory  results  for  a  drug.  TTie 
agency  routinely  imposes  restrictions  to 
protect  against  unsafe  uses  of  drug 
products— even  where  those  uses  are 
otherwise  unlawful,  wholly  irrational, 
or  in  contravention  of  express  warnings. 
From  the  time  of  the  product's 
development  and  manufacture  through 
its  retail  sale,  the  agency  is  authorized 
to  ensiue  that  drug  products  are  neither 
unsafe,  misbranded,  nor  adulterated. 
(See  sections  201(n),  301,  501.  502,  503 
and  505  of  the  act;  United  States  v. 
Sullivan,  332  U.S.  689,  696  (1948) 
(Congress  intended  "to  safeguard  the 
consumer  by  applying  the  Act  to  articles 
from  the  moment  of  their  introduction 
into  interstate  commerce  all  the  way  to 
the  moment  of  their  delivery  to  the 
ultimate  consimier").) 

Consistent  with  this  broad  grant  of 
authority.  Congress  also  authorized  the 
agency  to  issue  regulations  for  the 
"efficient  enforcement"  of  the  act,  such 
as  regulations  that  set  forth  the 
conditions  under  which  a  drug  must  be 
marketed  to  ensure  that  it  will  not  be 
deemed  violative  of  the  act  (see  section 
701(a)  of  the  act  (21  U.S.C.  371);  United 
States  V.  Nova  Scotia  Food  Pmducts 
Corp.,  568  F.2d  240,  246  (2d  Or.  1977); 
and  Pharmaceutical  Manufacturers 
Association  v.  FDA,  484  F.  Supp.  1179, 
1183  p.  Del.  1980)  (FDA  has  broad 
authority  to  issue  drug  regulations 
reasonably  related  to  the  public  health 
purposes  of  the  act,  so  long  as  the 
regulations  further  congressional 
objectives  evidenced  elsewhere  in  the 
act)). 

With  this  authority,  the  agency  has 
imposed  restrictions  on  the  advertising, 
labeling,  and  packaging  of  drug 
products,  as  well  as  restrictions  on 
access  to  drug  products,  without  which 
the  products  could  not  be  lawrfuUy 
marketed.  For  example,  the  agency  has 
used  its  authority  to  ensure  that  drug 
products  are  not  adulterated  to  require 
special  packaging  requirements  for  over- 
the-counter  (OTC)  drugs,  to  protect 
against  product  tampering  (see  47  FR 
50442  at  50447,  November  5,  1982); 
§211.132  (21  CFR  211.132)).  Thus,  the 
agency  has  imposed  industry-wide 
packaging  requirements  to  protect 
against  product  contamination  as  well 
as  unintended,  unsafe  uses  of  drug 
products.  (Compare  §  897.14(d) 
(prohibiting  retailers  fitjm  brealdng 
open  cigarette  and  smokeless  tobacco 
packages  to  sell  loose  cigarettes  or 
smokeless  tobacco).) 

Similarly,  the  agency  has  authority  to 
control  carefully  the  package  size  of 
drug  products  to  protect  persons  who 


fail  to  follow  the  directions  from  taking 
a  lethal  dose  of  the  product  (see  60  FR 
52474  at  52491.  52502,  and  52503, 
October  6.  1995,  and  §  355.20  (21  CFR 
355.20)  (final  monograph  setting 
package  size  limitations  on  OTC 
anticaries  drugs  to  prevent  individuals 
from  ingesting  an  acutely  toxic  dose)). 
(Compare  §897. 16(b)  (setting  minimum 
package  size  for  cigarettes).) 

Along  the  same  lines,  the  agency  has 
used  its  authority  to  ensure  that  drugs 
are  not  misbranded  to  restrict  the 
marketing  of  certain  drug  products 
where  consumers  simply  were  unable  or 
unwilling  to  heed  the  warnings  on  these 
products.  In  some  instances,  the  agency 
has  banned  altogether  the  marketing  of 
persistently  misused  drug  products. 
(See.  e.g.,  47  FR  41716  at  41719, 
September  21.  1982  (camphorated  oil 
products  deemed  misbranded  because, 
despite  label  warnings,  consumers 
continued  to  misuse  the  product);  47  FR 
34636.  August  10,  1982  (proposing 
withdrawal  of  all  drugs  containing 
phenacetin  because  of  persistent  abuse, 
and  associated  health  risks,  despite 
label  warnings  contained  on  those 
products).)  In  other  instances,  the 
agency  has  restricted  the  product  to 
prescription  use.  (See,  e.g.,  §  250.12  (21 
CFR  250.12)  (requiring  prescription 
dispensing  of  OTC  stramonium 
preparations  because,  despite  package 
warnings,  young  people  continued  to 
abuse  and  misuse  them);  §  250.100  (21 
CFR  250.100)  (switching  amyl  nitrite 
inhalant  from  OTC  to  prescription 
dispensing  because  of  persistent  off- 
label  use  and  abuse);  see  also  60  FR 
38643,  July  27,  1995  (proposing  to 
restrict  ephedrine  drug  products  to 
prescription  marketing  because  of  the 
illicit  use  of  OTC  ephedrine  in  the 
manufacture  of  certain  controlled 
substances).) 

Finally,  the  agency  has  approved  drug 
products  with  strict  limits  on 
distribution,  to  ensure  that  the  drug  wiU 
be  safe  for  use  under  the  conditions, 
prescrit)ed,  recommended,  or  suggested 
in  the  product's  labeling.  For  example, 
the  drug  Clozaril®  (clozapine),  used  in 
the  treatment  of  schizophrenia,  can 
cause  the  onset  of  a  potentially  fatal 
blood  condition,  agranulocytosis. 
However,  early  detection  of 
agranulocytosis  through  routine  blood 
testing  can  substantially  reduce  the  risk 
of  death.  FDA,  therefore,  approved  the 
drug  with  labeling  that  provides  that  the 
drug  is  available  "only  through  a 
distribution  system  that  ensures  weekly 
[white  blood  cell]  testing  prior  to 
delivery  of  the  next  week's  supply  of 
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medication."  ^°  This  labeling  was 
intended  to  ensure  that  Clozaril®  would 
not  continue  to  be  administered  to  those 
for  whom  it  presents  an  imreasonable 
risk  of  harm.  The  marketing  of  Clozaril® 
in  contravention  of  the  labeling  would 
result  in  the  product  being  deemed 
misbranded  and  subject  to  regulatory 
action.  More  recently,  the  agency  issued 
regulations  authorizing  generally 
restrictions  on  the  distribution  of  drug 
products  in  instances  where  "a  drug 
product  shown  to  be  effective  can  be 
safelv  used  oniv  if  distribution  or  use  is 
restricted  *   *   '"  (see  ^  314.520  (21  CFR 
314.520)).  (Compare  §897  16  (setting 
conditions  on  the  manufacture,  sale, 
and  distribution  of  cigarettes  and 
smokeless  tobacco):  §  897  14(b)(1) 
(requiring  retailers  to  venf\  the 
consumer's  age  to  ensure  that  the 
product  will  not  be  used  by  minors) 
§  897.16(c)(1)  (prohibiting  use  of  self- 
service  displays  at  retail 
estabUshments).)  31 

These  examples  illustrate  how  the 
agency  has  interpreted  sections  501, 
502.  503.  and  505  of  tie  act  (in 
conjunction  with  sections  201(n).  301, 
and  701(a)  of  the  act)  as  authorizing  an 
array  of  controls  to  prevent  unsafe  uses 
of  drug  products.  The  minimum  age 


'"Clozaril®  (clozapine  tablets)  product  labeling, 
Sandoz  Pharmaceuticals.  March  1994.  in 
Physician's  Desk  Reference,  50th  edition,  p.  2252, 
1996. 

"  "The  Federal  Food.  Drug,  and  Cosmetic  Act 
provides  authority  for  FDA  to  restrict  the  conditions 
for  use,  including  the  channels  of  distribution  and 
use.  of  any  drug,  or  withdraw  approval  of  an  NDA, 
if  a  drug  cannot  otherwise  safely  be  used'  (H.  Rept. 
No.  93-884.  93d  Cong..  2d  Se&s..  p. 4.  1974. 
reprinted  in  U.S.  Cong.  4  Admin.  News.  pp.  3029- 
3032).  But  see  Amencan  Pharmaceutical  Ass'n  v. 
Weinberger.  377  F.Supp.  824.  829  (D.D.C.  1974) 
(striking  down  an  FD.^  regulation  restricting  the 
distribution  of  methadone),  affd  per  curiam  sub 
nom  American  Pharmaceutical  Ass'n  v.  Mathews. 
530  F  2d  1054  (D.C.  Cir.  1976).  The  Amencan 
Pharmaceutical  Ass'n  case,  however,  was  decided 
before  the  emergence  of  cases  such  as  Chevron 
U.Sj\.,  Inc.  V.  Natural  Resources  Defense  Council. 
467  U.S.  837  (1984),  in  which  the  Court  signaled 
the  importance  of  deferring  to  an  agency's 
interpretation  of  its  own  statute,  provided  the 
interpretation  is  sufficiently  rational.  The  case  also 
involved  some  unique  circumstances:  the  agency 
had  withdrawn  approval  of  the  NDA  for  the  drug 
(methadone),  but  neverthelMt  pennitted  the  drug  to 
be  marketed  under  a  regulation  to  certain  treatment 
programs  and  pharmacies.  Also,  'oecause 
methadone  is  a  controlled  substa.nce  within  the 
provisions  of  the  Controlled  Sut)stances  Act,  the 
district  court  concluded  that  issues  .-egarding 
restrictions  on  the  distribution  of  the  drug  were 
more  properly  within  the  jurisdiction  of  the 
Department  of  [ustice  than  FDA.  In  most  other 
mstances,  however,  where  a  drug  is  not  subject  to 
the  Controlled  Sutjstances  Act,  and  where  certain 
marketing  .'estrictions  are  necessary  to  ensure  that 
the  drug  will  be  used  .safely  and  effectively,  under 
the  conditions  contemplated  in  a  new  drug 
application,  the  Amencan  Pharmaceutical  Ass'n 
case  is  dutinguishable. 


requirement  for  cigarettes  and 
smokeless  tobacco  [see  §  897.14(a)),  and 
the  controls  on  packaging  (see 
§§  897  14(d)  and  897.16(b)  and  (d)), 
vending  machine  sales  (see  §§  897.14(b) 
and  897, 16(c)).  and  self-service  displays 
(see  §§  897  14(c)  and  897.16(c)),  follow 
this  same  path.  Without  these 
restrictions,  cigarettes  and  smokeless 
tobacco  as  drug  products  could  be 
deemed  misbranded  or  adulterated  drug 
products  and  could  present  too  great  a 
safety  risk  to  be  marketed  at  all. 

The  final  rule  also  regulates  the 
advertising  used  to  promote  cigarettes 
and  smokeless  tobacco  (see  §§  897.30, 
897.32,  and  897.34).  While  the  act's 
device  provisions  provide  the  most 
direct  and  extensive  basis  for  regulating 
the  advertising  of  these  products  (see 
section  VI,  of  this  document),  the  drug 
provisions  of  the  act  also  would  have 
allowed  the  agenc\  to  regulate  the 
advertising  of  these  products. 

Whether  a  drug  is  marketed  on  a 
prescription  basis  or  OTC,  the  agency 
has  authority  to  prohibit  advertising  that 
promotes  the  product  for  a  use  for 
which  it  would  be  unapproved  or 
misbranded  (?ee  sections  201(n).  301, 
502,  and  505  of  the  act;  see  also 
§201.128  (21  CFR  201  128)  (advertising 
of  a  drug  product  may  be  used  to 
establish  that  the  product  is  being 
marketed  for  a  use  for  which  it  is 
neither  labeled  nor  approved)).  Though 
the  agency  generally  will  defer  to  FTC 
with  respect  to  the  advertising  of  OTC 
drugs  (see  Food  and  Drug 
Administration  and  Federal  Trade 
Commission  Memorandum  of 
Understanding  136  FR  18539,  September 
16,  1971)),  the  agency  retains  authority 
to  take  action  against  an  OTC  drug  that 
is  promoted  for  an  unapproved  use.  (See 
§  330.1(d)  (21  CFR  330.1(d))  (for  an  OTC 
drug  to  be  generally  recognized  as  safe 
and  effective,  and  not  misbranded,  the 
advertising  for  the  drug  must  not 
prescribe,  recommend,  or  suggest  its  use 
under  conditions  not  stated  in  the 
labeling):  see,  e.g..  §310.519  (21CFR 
310.519)  (prohibiting  the  marketing  of 
any  OTC  drug  that  is  "labeled, 
represented,  or  promoted  as  an  OTC 
daytime  sedative  (or  any  similar  or 
related  indication)".) 

The  agency  also  has  authority  to 
require  that  a  drug  product  not  be 
advertised  in  a  manner  that  would 
undercut  or  coimteract  the  product's 
labeling,  including  label-based 
warnings.  (See  McNeilab,  Inc.  v. 
Heckler,  Food  Drug  Cosm.  L.  Rep.  (CCH 
1985)  (Transfer  Binder)  138.317,  p.  39. 
787  (D.D.C.  1985)  (while  FDA  "cannot 
rely  on  advertising  to  make  safe  [an 


OTC)  drug  which  is  deemed  too 
dangerous  to  be  sold  with  label 
warnings  alone,"  it  would  be  "proper 
for  the  agency  *   *   *  to  ensure  that  ads 
do  not  imdercut  otherwise  sufficient 
labeling");  see  also  57  FR  13234  at 
13237,  April  15, 1992  (preamble  to 
Accelerated  Approval  Regulations 
discussing  requirement  of  submission  of 
promotional  materials  to  ensure  that  the 
drugs  approved  under  this  section  will 
not  be  put  to  inappropriate  or  unsafe 
uses).)  And,  irrespective  of  whether  a 
drug  is  marketed  OTC  or  by 
prescription,  the  agency  has  authority  to 
prohibit  the  distribution  of  "false  or 
misleading"  product  "labeling"  (see 
section  502(a)  of  the  act). 

Last,  had  the  agency  chosen  to  use  the 
act's  drug  authorities  to  regulate  these 
products,  one  possible  means  of  limiting 
their  access  would  have  been  to  require 
some  form  of  prescription  dispensing.  In 
that  case,  the  agency's  authority  to 
regulate  the  advertising  of  cigarettes  and 
smokeless  tobacco  would  be  extensive 
(see  section  502(n)  of  the  act;  §  202,1  (21 
CFR  202.1);  §  314.81(b)(3)(i)  (21  CFR 
314.81(b)(3)(i))).  The  agency,  for 
example,  has  discretion  imder  the  act  to 
regulate  both  the  presentation  and 
format  of  prescription  drug  advertising. 
According  to  the  House  Conference 
Report  on  section  502(n)  of  the  act, 
Congress  contemplated  that: 

[I]n  administering  the  requirement 
contained  in  the  conference  substitute  that 
advertisements  contain  brief  summaries  of 
side  effects,  etc.,  the  Secretary  under  the 
conference  substitute  has  sufficient 
discretion  to  exercise  due  regard  to  the  size 
of  the  advertisement,  the  need  for  protecting 
the  public  health,  and  the  conditions  for 
which  the  drug  is  offered  in  the 
advertisement. 

(Report  of  the  Committee  of  Conference, 
H,  Conf.  Rept.  2526,  87th  Cong.  2d  sess., 
(Oct.  3. 1962)  reprinted  in  1962  U.S. 
Code  Cong,  and  Admin.  Ne%vs  2927, 
2934  (emphasis  added).) 
Further,  the  agency  may  take  action 
against  a  prescription  drug 
advertisement  to  the  extent  it  lacks  "fair 
balance"  or  is  othenvise  "false  or 
aiisleading"  (see  sections  201  (n),  502(a), 
and  (n)  of  the  act;  §  202.1  (21  CFR 
202.1)).  Thus,  had  the  agency  chosen  to 
regulate  these  products  as  prescription 
drugs,  the  agency's  existing  prescription 
drug  advertising  regtilations  themselves 
would  require  significant  changes  to  the 
content  and  format  of  the  tobacco 
industry's  advertising  campaigns. 

The  final  concern — ^had  the  agency 
regulated  these  products  as  drugs — is 
whether  cigarettes  and  smokeless 
tobacco  could  continue  to  be  marketed 
to  adults.  As  discussed  in  greater  detail 
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in  section  11. C. 5.  of  this  document,  there 
are  compelling  public  health  reasons  for 
permitting  the  continued  marketing  of 
these  products  to  adults.  The  same 
rationale  would  apply  had  these 
products  been  regulated  as  drugs.  As  is 
the  case  with  respect  to  devices,  there 
is  a  tmsis  for  concluding  that  an 
approach  that  prohibits  the  sale  and 
promotion  of  cigarettes  and  smokeless 
tobacco  to  children  and  adolescents,  yet 
allows  these  products  to  continue  to  be 
marketed  to  adults  who  are  addicted  to 
these  products,  could  be  found  to  be 
consistent  with  the  statutory  standard  of 
"safe"  and  "effective"  under  section  505 
of  the  act  for  these  products. 

It  is,  of  course,  essential  to  this 
analysis  that  the  agency's  youth  access 
restrictions  in  new  part  897  be 
implemented.  These  restrictions  are 
necessary  to  help  ensure  that  the  most 
alarming  safety  issue  associated  with 
these  products  will  have  been 
contained.  Absent  these  restrictions,  the 
risks  associated  with  the  continued 
marketing  of  these  products,  even  to 
adults,  may  be  overwhelming.  The  close 
issue  of  whether  the  public  health  is 
better  served  by  allowing  adults  to 
continue  to  use  these  products,  such 
that  the  agency  could  find  that  cigarettes 
and  smokeless  tobacco  are  "safe"  and 
"effective,"  depends  heavily  on  the 
agency's  abiUty  to  prevent  the  most 
alarming  use  of  these  prooucts.  namely, 
use  by  substantial  numbers  of  children. 

.Moreover,  the  approach  of  allowing 
the  continued  marketing  of  these 
products  to  adults,  so  long  as  youth 
access  is  carefully  controlled,  would  be 
consistent  with  the  agency's  inherent 
discretion  to  take  enforcement  action 
against  some  uses  of  a  drug  product,  but 
not  others.  Such  an  exercise  of 
discretion  would  be  unreviewable 
{Header  v  Chanev,  470  U.S.  821 
(19851).  32 

In  resolving  that  there  is  a 
presumption  against  judicial  review  of 
agenc>  determinations  not  to  take 
enforcement  action,  the  C/joney  Court 
reasoned  that  an  agency's 
nonenforcement  poUcy  generaUy 


"  See  CuUer  v.  Hayes,  818  F.Zd  879,  893  (D.C 
Cix.  1987)  ("The  FDC  act  imposes  no  dear  duty 
upon  FDA  lo  bring  enforeemant  proceedings  to 
effectuate  either  the  safety  or  the  efficacy 
requirements  of  the  .\ct");  Schering  Corp.  v. 
Heckler.  779  F.2d  683.  686  (D.C  Cir.  1985)  (FDA's 
agreement  not  to  take  enforcement  action  against  an 
unapproved  product  for  a  period  of  18  months  was 
unreviewable):  see  also  Cutler  v.  Kennedy,  475 
F  Supp.  838.  85«  [D.D.C  1979)  (while  FDA  may  not 
fonnally  authorize  the  sale  of  drugs  tliat  it  has 
found  do  not  comply  with  the  safety  and 
effectiveness  provisions  of  the  act.  the  agency  may 
use  its  enforcement  discretion  not  to  move  against 
these  unapproved  drug  products). 


involves  a  complex  weighing  of  factors 
"pecuharly"  within  the  agency's 
expertise.  (Id.  at  831).  These  factors 
include,  "whether  agency  resources  are 
best  spent  on  this  violation  or  another,  ' 
"whether  the  agency  has  enough 
resources  to  undertake  the  action  at  all," 
and  "whether  the  particular 
enforcement  action  requested  best  fits 
the  agency's  overall  policies."  (Id.  at 
831-832). 

A  decision  by  the  agency  to  focus  its 
resources  on  youth  access  to  cigarettes 
and  smokeless  tobacco  involves  the 
same  "ordering  of  priorities" — i.e.,  the 
same  balancing  of  agency-specific 
factors — on  which  the  rule  crafted  in 
Chaney  rests.  Thus,  were  the  agency  to 
enforce  the  act  only  with  respect  to  the 
promotion  and  sale  of  these  products  to 
children  and  adolescents,  such  a 
decision  would  enjoy  the  full  force  of 
the  Qjoney  Court's  presumption  of 
nonreviewability.  ^^ 

Thus,  while  the  agency  finds  that 
cigarettes  and  smokeless  tobacco  are 
more  appropriately  regulated  as 
restricted  devices,  as  the  discussion  in 
section  n.C.  of  this  document 
demonstrates,  the  agency  could  have 
crafted  a  serviceable  regulatory  scheme 
for  these  products  under  the  drug 
provisions  of  the  act.  Contrary  to  the 
comments  that  have  argued  that  the  act 
is  inherently  unfit  for  regulation  of  these 
products,  or  that  the  agency's  proposed 
restrictions  exceeded  the  common  sense 
boimdaries  of  the  act,  both  the  device 
provisions  and  the  drug  provisions  of 
the  act  provide  sound  authority  for 
controlling  the  access  to  and  promotion 
of  these  drug  delivery  devices. 

E.  Constitutional  Issues  Regarding 
Authority 

1.  Separation  of  Powers 

The  doctrine  of  Separation  of  Powers 
refers  to  the  distribution  imder  the 
Constitution  of  the  Federal 
Government's  powers  among  the 
legislative,  executive,  and  judicial 


'*  In  a  number  of  other  contexts,  the  agency  has 
declined  to  take  enforcement  action  against 
particular  uses  of  unapproved  drug  products. 
Indeed,  the  agency  has  on  occasion  set  forth 
detailed  guidelines  outlining  the  conditions  under 
which  it  will,  as  a  general  matter,  refrain  from 
taking  regulatory  action.  (See.  e.g.,  FDA  Compliance 
Policy  Guide.  (CPG)  7132b.l5  (stating  that  pending 
completion  of  the  OTC  Drug  Review.  FDA  generally 
will  not  take  regulatory  action  against  unapproved 
or  misbranded  OTC  drugs  prior  to  completion  of  a 
final  monograph);  CPG  7125.06  (setting  conditions 
exempting  extra-label  use  of  new  animal  drugs  from 
regulatory  action);  Regulatory  Procedures  Manual 
9-71  (setting  conditions  under  which  FDA 
generally  will  permit  the  import  of  small  quantities 
of  unapproved  drugs  for  personal  use  which  are  not 
available  domestically).) 


branches.  In  particular,  imder  this 
scheme  only  Congress  has  the 
constitutional  authority  to  make  law. 

(17)  Numerous  comments  by  industry, 
media,  and  retailer  trade  associations 
and  by  State  legislators  and  individuals 
argued  that  FDA's  assertion  of 
jurisdiction  over  tobacco  products 
supersedes  Congress'  legislative 
judgment,  and,  some  argued,  therefore 
violates  the  doctrine  of  Separation  of 
Powers.  The  comments  contended  that 
Congress  has  provided  statutory 
authority  over  tobacco  products  to  the 
Executive  Branch  only  under  the 
statutes  that  it  has  enacted  that 
expressly  apply  to  tobacco  products, 
such  as  the  Comprehensive  Smokeless 
Tobacco  Health  and  Education  Act  (the 
Smokeless  Act)  (15  U.S.C.  4401  et  seq.) 
and  the  Federal  Cigarette  Labeling  and 
Advertising  Act  (the  Cigarette  Act)  (15 
U.S.C.  1331  et  seq.)  and  not  at  all  under 
the  act.  The  comments  cited  the  history 
of  proposals  in  Congress  further  to 
regulate  tobacco  products,  none  of 
which  came  to  fruition,  as  evidence  that 
Congress  has  exercised  its  legislative 
will  not  to  act  further  on  tobacco 
regulation. 

The  agency  does  not  agree  that  the 
rule  violates  the  Separation  of  Powers 
Doctrine.  The  relevant  legal  standards 
are  set  out  in  Youngstown  Sheet  and 
Tube  Co.  V.  Sawyer,  343  U.S.  579  (1952), 
and  Chrysler  Corp.  v.  Brown,  441  U.S. 
281  (1979).  which  are  cited  in  the 
comments.  Justice  Black's  opinion  for 
the  Court  in  youngstown  stands  for  the 
proposition  that  the  Executive  Branch 
may  not  act  unless  authorized  by  the 
Constitution  or  by  statute  to  do  so.  In 
particular,  lacking  Constitutional 
authority,  the  Executive  Branch  may  act 
only  imder  the  aegis  of  a  statute  passed 
by  Congress  under  its  "law  making 
power"  (see  Youngstown,  343  U.S.  at 
585-586,  589). 

Executive  Branch  agencies  frequently 
act  by  rulemaking.  In  Chrysler,  the 
Supreme  Court  considered  the 
prerequisite  for  an  agency's  "legislative" 
or  "substantive"  rules  to  have  the  "force 
and  effect  of  law"  (see  Chrysler.  441 
U.S.  at  301-302).  "The  legislative  power 
of  the  United  States  is  vested  in  the 
Congress,  and  the  exercise  of  quasi- 
legislative  authority  by  governmental 
departments  and  agencies  must  be 
rooted  in  a  grant  of  such  power  by  the 
Congress  and  subject  to  limitations 
which  that  body  imposes  "  [Id.  at  302). 
Therefore,  for  legislative  rules  to  have 
the  "force  and  effect  of  law,"  they  must 
be  "reasonably  within  the 
contemplation  of  [the  statutory]  grant  of 
authority  "  (Id.  at  306).  The  "thread" 
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between  the  regulations  and  the  statute 
relied  upon  may  not  be  "so  strained  that 
it  would  do  violence  to  established 
principles  of  separation  of  powers  to 
denominate  the[]  particular  regulations 
'legislative'  and  credit  them  with  the 
'binding  effect  of  law"  {Id  at  307-308). 

This  is  not  to  say  that  any  grant  of 
legislative  authority  to  a  Federal  agency  by 
Congress  must  be  specific  before  regulations 
promulgated  pursuant  to  it  can  be  bmding  on 
courts  in  a  manner  akin  to  statutes.  What  is 
important  is  that  the  reviewing  court 
reasonably  be  able  to  conclude  that  the  grant 
of  authority  contemplates  the  regulations 
issued. 
[Id.  at  308.) 

Youngstown  therefore  requires  that  FDA 
act  under  a  statutory  grant  by  Congress, 
while  Chrysler  demands  a  "nexus 
between  (FDAs)  regulations  and  some 
delegation  of  the  requisite  legislative 
authority  by  Congress"  isee  Chrysler, 
441  U.S.  at  304). 

As  discussed  elsewhere  in  this 
document.  Congress  exercised  its 
lawmaking  power  to  provide  FDA  with 
the  authority  to  regulate  any  product 
that  is  a  drug  or  device  as  denned  in 
section  201  of  the  act  The  evidence 
cited  in  both  the  1995  funsdictional 
<\nalysis  and  the  1996  )urisdictional 
Determination  annexed  hereto 
demonstrates  that  cigarettes  and 
smokeless  tobacco  meet  the  statutorv' 
definitions  of  drug  and  device,  FDA 
may  therefore  act  to  regulate  tobacco 
products,  and  m  doing  so.  it  is  acting 
"pursuant  to  an  express  or  Implied 
authorization  of  Congress,"  and  the 
executive  branch's  "authority  is  at  its 
maximum  *   *   *"  (see  Y'oungstovni,  343 
U.S.  at  635  (Jackson,  J.,  concurring)). 
Moreover,  Chrysler  does  not  require  that 
the  act  specifically  refer  to  tobacco 
products,  as  the  comments  suggested 
(see  Chrysler.  441  U.S.  at  308).  In  fact, 
most  products  regulated  by  FD.^  are  not 
specifically  referred  to  in  the  act.  In 
addition,  as  discussed  m  sections  X.A. 
and  X.B.  of  this  document,  neither  the 
Smokeless  Act  nor  the  Cigarette  Act 
precludes  regulation  under  the  act  of 
cigarettes  and  smokeless  tobacco  as  drug 
delivery  devices  FDA's  assertion  of 
jurisdiction  over  cigarettes  and 
smokeless  tobacco  is  therefore 
reasonably  contemplated  by  the  laws  as 
enacted  by  Congress.  Consequently,  in 
regulating  tobacco  products  under  the 
act,  FDA  is  not  asserting  the  lawmaking 
power  reserved  by  the  Constitution  to 
Congress 
2.  Nondelegation  Doctrine 

The  Nondelegation  Doctrine,  broadly 
speaking,  imposes  constraints  on 
Congress"  authority  to  delegate  to  others 


the  legislative  power  vested  in  it  by  the 
Constitution. 

(18)  While  maintaining  that  Congress 
has  not  granted  FD.\  the  authority  to 
regulate  tobacco  products,  an  industry 
comment  argued  that  FDA  seeks  to 
assume  authority  that,  under  the 
Nondelegation  Doctnne.  Congress  could 
not  have  delegated  to  the  Executive 
Branch.  In  particular,  the  comment 
argued  that  the  act  requires  FDA  to 
approve  a  new  drug  as  safe  and 
effective,  or  to  ban  it,  and  to  classify  a 
device  into  one  of  three  categories  in 
which  it  vnW  be  required  to  meet 
conditions  that  ensure  that  it  is  safe  and 
effective  Because  FDA  proposed  to  do 
neither  with  respect  to  nicotine  and 
cigarettes  and  smokeless  tobacco,  the 
comment  contended,  the  agency  is  free 
to  choose  any  course  it  wishes;  and  had 
Congress  delegated  to  FDA  such 
tmlimited  authority,  it  would  have 
violated  the  Nondelegation  Doctrine. 
The  comment  can  also  be  read  to 
suggest  that,  if  FDA  has  the  flexibility  to 
regulate  medical  devices,  and  in 
particular  tobacco  products,  as  it 
proposed,  then  Congress  provided  the 
agency  without  a  standard,  that  is,  with 
too  much  discretion. 

The  agenc\  disagrees  with  this 
comment.  The  act.  while  vesting  FDA 
with  broad  discretion  to  regulate  foods, 
drugs,  and  devices,  does  so  by  precisely 
defining  the  agency's  jurisdictional 
ambit  in  section  201  of  the  act  and  by 
establishing  a  range  of  requirements  and 
enforcement  provisions — for  example, 
in  sections  301,  302,  303,  304,  501,  502, 
505, 510, 513, 514,  515,  516,  517,  518, 
519,  520.  and  701  of  the  act  (21  U.S.C. 
331, 332. 333, 334, 351, 352,  355,  360, 
360c,  360d,  360e,  360f,  360g,  360h.  360i, 
360j,  and  371  respectively) — for  it  to 
pursue  when,  in  its  discretion.  Heckler 
V.  Chancy,  470  U.S.  821  (1985),  it  has 
found  the  operative  facts  established  by 
Congress.  The  act  therefore  involves  no 
delegation  of  Congress'  legislative 
power  that  violates  the  Nondelegation 
Doctrine,  as  the  courts  have  repeatedly 
held.  (See,  e.g.,  United  States  v. 
Shreveport  Grain  and  Elevator  Co.,  287 
U.S.  77.  85  (1932);  United  States  v. 
Gaifinkel,  29  F.3d  451,  457-59  (8th  Cir. 
1994);  White  v.  United  States,  395  F.2d 
5,  9-10  (1st  Or.),  cert,  denied,  393  U.S. 
928  (1968));  United  States  v,  62 
Packages,  More  or  Less,  ofMarmoIa 
Prescription  Tablets,  48  F.  Supp.  878, 
884  (W.D.  Wis.  1943).  affd,  142  F.2d 
107  (7th  Cir.).  cert,  denied,  323  U.S.  731 
(1944).) 

The  Supreme  Court  has  only 
infrequently  invalidated  a  congressional 
delegation  to  the  Executive  Branch. 


(See,  e.g..  Panama  Refining  Co.  v.  Avon. 
293  U.S.  388,  418  (1935)  (holding 
statute  authorizing  the  President  to 
prohibit  interstate  shipment  of  "hot  oil" 
determined  by  State  law  or  regulation  to 
be  "excess"  to  be  unconstitutional 
delegation  because  "Congress  left  the 
matter  to  the  President  without  standard 
or  rule,  to  be  dealt  with  as  he  pleased"); 
Schechter  Poultry  Corp.  v.  United 
States,  295  U.S.  495.  541-542  (1935) 
(reversing  convictions  for  violations  of 
code  of  conduct  for  poultry  suppliers 
because  "the  discretion  of  the  President 
in  approving  or  prescribing  [such) 
codes,  and  thus  enacting  laws  for  the 
government  of  trade  and  industry 
throughout  the  country,  is  virtually 
unfettered").) 

More  recently,  the  courts  have 
appbed  the  Nondelegation  Doctrine  to 
reach,  or  require  from  an  agency,  a 
narrow  interpretation  of  a  statutory 
provision  that  would  otherwise  be  too 
broad  a  delegation.  (See,  e.g..  Industrial 
Union  Dep't,  AFL-CIO  v.  American 
Petroleum  Inst.,  448  U.S.  607,  646 
(1980);  International  Union,  UAWv. 
OSHA,  37  F.3d  665.  668-69  P.C.  Cir. 
1994);  International  Union.  UAW  v. 
OSHA,  938  F.2d  1310,  1316-17  (D.C. 
Cir.  1991).) 

Unlike  the  statutes  under  review  in 
Panama  Refining  and  Schechter,  the  act 
sets  standards  for  FDA  to  follow.  The 
agency  need  not  narrowly  interpret  the 
act  to  avoid  an  otherwise  over-broad 
delegation,  and  courts  have  repeatedly 
directed  that  the  act  be  construed 
Uberally  in  light  of  its  public  health 
purpose  (see  sections  I.E.  and  n.A.  of 
this  document).  The  agency's 
rulemaking  with  respect  to  tobacco 
products  is  a  legitimate  appUcation  of 
those  standards  to  the  facts  before  the 
agency.  The  agency  therefore  concludes 
that  neither  the  act  nor  this  rulemaking 
violates  the  Nondelegation  Doctrine. 

m.  Overview  of  Comments,  Smoking 
Prevalence  Rates  Among  Minors, 
Scope.  Purpose,  and  De^nitions 

A.  Ovenriew  of  Comments 

From  the  time  the  1995  proposed  rule 
was  published  on  August  11,  1995  (60 
PR  41314),  until  January  2,  1996,  the 
Food  and  Drug  Administration  (FDA) 
accepted  public  comments.  This 
comment  period  was  the  opportimity  for 
the  public  to  speak  to  FDA  about  the 
matter  of  regulating  nicotin&containing 
tobacco  products.  On  March  18. 1996, 
the  agency  reopened  the  comment 
period  for  30  days  to  make  additional 
information  relevant  to  this  rulemaking 
available  for  public  comment. 
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The  1995  proposed  rule  generated 
more  responses  than  the  agency  had 
received  at  any  odier  time  in  its  history 
on  any  other  subject.  Altogether,  the 
agency  received  more  than  700,000 
pieces  of  mail,  representing  the  views  of 
nearly  1  million  individuals.  Most  of  the 
submissions  were  form  letters  or  post 
cards.  The  agency  identified  more  than 
500  different  types  of  form  letters.  ^ 
Others  were  petitions  with  sometimes 
hundreds  of  signatures.  More  than 
95,000  submissions  expressed 
individual  comments  on  the  1995 
proposed  rule,  including  more  than 
35.000  from  children  who  were 
overwhelmingly  supportive  The 
individual  comments  included  one  from 
an  industry  trade  association  which 
delivered  a  single  submission  of  some 
45.000  pages  on  the  last  day  of  the 
announced  comment  period 

As  may  be  expected,  comments 
differed  sharply  on  the  overarching 
issues  of  whether  FDA  should  regulate 
cigarettes  and  smokeless  tobacco,  and 
whether  the  1995  proposed  rule  would 
have  the  desired  effect  of  reducing  the 
availability  and  attractiveness  of  these 
products  to  children  and  adolescents. 

Several  Government  officials 
commented,  including  U.S.  Senators 
and  Congressmen,  other  Federal 
agencies.  State  governors  and 
legislators,  and  law  enforcement 
officials.  Comments  came  from  every 
comer  of  the  country.  FDA  heard  from 
smokers  who  could  not  understand  why 
the  Government  was  meddling  in  their 
lives,  and  from  smokers  who 
desperately  wanted  to  quit,  but  could 
not.  It  heard  from  employers  and 
employees  in  the  affected  industries, 
including  tobacco  fanners,  wholesalers, 
cigarette  manufactiuers.  and  even 
laborers  with  the  lowest  paying  jobs 
who  feared  that  they  might  lose  the  only 
jobs  they  know  The  agency  even  heard 
from  school  children  who  wanted  to  be 
protected  from  tobacco.  "It  is  not  fair." 
wrote  one  13-year-old.  "that  the  tobacco 
companies  try  to  get  kids  to  use 
tobacco.  ' 

-Mthough  many  of  the  comments  were 
addressed  to  specific  portions  of  the 
tobacco  regulation  proposal,  tens  of 
thousands  of  letters  commented  in 
general.  Thousands  of  general 
comments  supported  the  rule.  Some, 
like  this  one.  came  from  surprising 
sources:  'I  support  regulations 
restricting  the  sale,  advertising. 


"  OpponenW  and  proponents  of  the  rule 
organized  iefter-writing  campaign*.  One,  a  massive 
'.obacco  company -orctiastrated  campaign,  generated 
some  300.000  pieces  of  mail— nearly  half  of  all  of 
the  niail  received  by  Lbe  agency  on  this  topic 


promotion  and  distribution  of  cigarettes 
and  chewing  tobacco.  I  grow  tobacco, 
but  I  know  it  is  wrong  to  sell  death.  I 
really  feel  sorry  for  people  who  are 
'booked'  on  nicotine."  Other  supporting 
comments  came  from  more  traditional 
sources,  especially  the  medical  and 
public  health  communities.  One  letter 
from  a  coalition  of  medical  associations 
that  was  addressed  to  President  Chnton 
said:  "We,  the  undersigned  125 
organizations,  representing  more  than 
18  million  members  and  volunteers, 
urge  your  strong  support  for  Food  and 
Drug  Administration  actions  to  protect 
children  and  teenagers  from  tobacco." 

Many  expressed  strong  overall 
opposition  to  the  nde.  One  conmient 
said;  "I  am  taking  the  time  to  write  this 
letter  to  express  my  overwhelming 
dissatisfaction  with  the  action  of  the 
FDA  in  trying  to  rewrite  the 
Constitution  and  take  control  of  the 
Tobacco  Industry." 

Although  many  comments  opposed 
FDA's  regulation  of  tobacco  products, 
there  was  nearly  tmanimous 
agreements-even  from  the  tobacco 
companies  and  smokers — that  children 
under  the  age  of  18  should  not  be  using 
nicotine-containing  products,  either 
cigarettes  or  smokeless  tobacco.  A  few 
children,  however,  did  write  that,  even 
if  tobacco  use  is  unhealthy,  it  should 
stiU  be  their  choice,  even  if  they  are 
younger  than  18.  The  agency  received 
thousands  of  general  comments  about 
the  addictive  and  harmful  consequences 
of  tobacco  use,  and  they  called  on  the 
agency  to  act. 

A  siunmary  of  the  general  issues 
reflected  in  the  thousands  of  comments, 
and  the  agency's  responses,  follows; 

(1)  The  agency  received  several 
thousand  comments  stating  that  FDA 
should  focus  on  the  products  it  already 
regulates.  In  addition,  many  comments 
said  that  FDA  should  not  expand  its 
responsibilities  because  the  agency's 
resources  already  are  inadequate.  Others 
stated  that  the  regulation  of  tobacco  is 
a  responsibility  that  Congress  has 
reserved  for  itself. 

In  contrast,  many  supporters  of  the 
1995  proposed  rule  argued  that  it  was 
appropriate  for  FDA  to  take  action  on 
this  issue.  One  woman  wrote:  "As  the 
Federal  agency  designed  to  protect 
consumers  from  harmful  consumer 
products,  FDA  clearly  has  both  the  right 
and  the  responsibility  to  take  these 
actions  against  the  most  serious  health 
threat  to  our  young  people." 

The  regidation  of  drugs  and  medical 
devices  sold  through  interstate 
commerce  is  central  to  FDA's 
established  role.  Based  on  recently 


available  information,  as  stated  in 
section  II.  and  in  the  1996  Jurisdictional 
Determination  aimexed  hereto,  FDA  has 
determined  that  nicotine  is  an  addictive 
drug,  and  that  cigarettes  and  smokeless 
tobacco  are  drug  delivery  devices, 
which  are  combination  products  under 
section  503(g)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
353(g)).  As  such,  these  products  fall 
within  the  traditional  scope  of  FDA's 
jurisdiction.  Therefore,  by  regulating 
these  products,  FDA  is  carrying  out  its 
traditional  role. 

(2)  FDA  received  thousands  of 
comments  about  how  smoking  was  an 
issue  of  free  choice  for  adults.  Most  of 
the  conmients  focused  either  on  the 
ideological  issue  of  freedom  to  choose 
anything,  even  something  dangerous,  or 
on  related  economic  issues,  such  as  the 
freedom  to  receive  discoimt  or  specialty 
tobacco  products  by  mail.  Many 
comments  said  the  Government  must 
not  attempt  to  regulate  human  behavior, 
especially  for  adults,  even  when  there 
are  health  consequences.  Letters  like 
this  were  typical:  "As  individuals  we 
too  have  been  promised  the  freedom  of 
choice  and  this  should  continue  to  be. 
I  don't  want  the  government  regulating 
my  personal  freedoms." 

Supporters  of  the  rule  countered  that 
because  nicotine  addiction  is  a  pediatric 
disease,  the  choice  to  start  smoking  is 
not  being  made  by  adults,  but  by 
adolescents  who  constitute  a  most 
vulnerable  population.  Because  they  are 
not  yet  mature  individuals,  they  are  not 
really  expressing  a  free  choice,  the 
comments  said.  In  addition,  supporters 
of  the  rule  stated  that  adolescents,  who 
are  so  impressionable,  are  being 
manipulated  by  the  tobacco  companies, 
especially  through  advertising,  and 
therefore,  are  actually  being  denied  a 
free  choice.  Instead,  the  comments 
urged  that  adolescents  not  be  allowed  to 
choose  something  addictive  that  may 
damage  their  health  or  shorten  their 
lives. 

FDA  believes  that  adults  should 
continue  to  have  the  freedom  to  choose 
whether  or  not  they  will  use  tobacco 
products.  However,  because  nicotine  is 
addictive,  the  choice  of  continuing  to 
smoke,  or  use  smokeless  tobacco,  may 
not  be  truly  voluntary.  Because 
abundant  evidence  shows  that  nicotine 
is  addictive  and  that  children  are  not 
equipped  to  make  a  mature  choice  about 
using  tobacco  products,  the  agency 
believes  children  under  age  18  must  be 
protected  from  this  addictive  substance. 

(3)  Numerous  comments,  many  from 
adult  smokers,  expressed  the  fear  that 
FDA's  true  goal  is  a  total  ban  of  all 
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tobacco  products.  Some  asserted  that 
the  1995  proposed  rule  is  a  prelude  to 
prohibition.  One  woman  wrote:  "The 
most  insidious  insight  into  this 
proposed  regulatory  act  is  the  Federal 
Government's  thinly  veiled  motive  of 
the  eventual  prohibition  of  tobacco  sales 
in  the  United  States  to  appease  a  small 
minority  of  fanatical  anti-smoking 
zealots." 

FDA  strongly  disagrees  with  these 
comments  and  reiterates  that  it  has  no 
intention  of  banning  cigarettes  and 
smokeless  tobacco  FDA  is  aware  that  at 
least  one  tobacco  manufacturer,  in 
letters  sent  to  its  customers  encouraging 
them  to  submit  comments  opposing  the 
rule,  claimed  that  the  "real  agenda  is 
Backdoor  Prohibition  of  all  tobacco 
products."  These  allegations  are 
baseless  and  ignore  statements  made  by 
the  President  and  FDA  to  the  contrary. 
For  example,  when  the  President 
announced  the  proposed  FDA 
regulations  on  August  10,  1995,  one 
reporter  asked  whether  an  outright  ban 
would  be  more  logical  than  a 
"regulatory  partial  step."  The  President 
replied; 

I  think  it  would  be  wrong  to  ban  cigarettes 
outright  because,  number  one,  it's  not  illegal 
for  adults  to  use  them  •  *  *  tens  of  millions 
of  adults  do  use  them.  And  I  think  it  would 
be  as  ineffective  as  prohibition  was.  But  I  do 
think  to  focus  on  our  children  is  the  right 
thing  to  do. 

(Transcript,  "Press  Conference  by  the 
President,"  dated  August  10,  1995) 
The  preamble  to  the  1995  proposed  rule 
expressed  a  similar  view  that  removing 
cigarettes  and  smokeless  tobacco  from 
the  market  would  not  be  in  the  best 
interest  of  pubUc  health  (60  FR  41314  at 
41348  and  41349). 

Rather  than  instituting  prohibition, 
the  agency's  rule  vdll  inhibit  the  spread 
of  smoking  behavior  from  one 
generation  to  the  next.  As  a  result,  fewer 
and  fewer  adolescents  will  become 
addicted  to  nicotine-containing 
products.  As  current  smokers  either  quit 
or  die,  the  total  number  of  smokers  wall 
gradually  decline  as  they  are  replaced 
by  fewer  and  fewer  new  smokers.  The 
agency  wants  to  reassure  those  who  fear 
that  FDA  is  takii^  the  first  steps  that 
would  lead  inexorably  to  a  ban  on  the 
sale  of  these  products  to  those  18  and 
over  that  FDA  will  not  ban  these 
products  for  adults.  Thus,  any  claim 
that  the  rule  is  a  prelude  to  or  would 
lead  to  prohibition  is  totally  without 
merit. 

(4)  FDA  received  many  comments 
from  politicians,  industry 
representatives,  and  private  citizens 
who  argued  that  the  agency  does  not 
need  to  regulate  tobacco  because  the 


product  is  already  highly  regulated. 
Many  comments  observed  that  all  50 
States  have  passed  their  own  laws 
prohibiting  the  sale  of  tobacco  products 
to  minors  younger  than  18.  Comments 
on  existing  State  enforcement  programs 
primanly  came  from  those  opposed  to 
FDA's  proposed  regulation,  including 
legislators  from  more  than  a  dozen 
States.  These  comments  claimed  that 
this  should  remain  a  State  matter,  that 
State  laws  are  either  sufficient  or 
superior  to  the  1995  proposed  rule,  that 
State  officials,  unlike  FDA,  are 
responsive  to  the  concerns  of  State 
citizens,  and  that  States  and  private 
groups  are  more  responsible  and 
effective  than  a  Federal  agency. 
Comments  like  this  were  common: 
"Many  states  have  strict  restrictions  on 
tobacco  sales  to  minors  already  and  in 
my  State  (Maryland)  these  regulations 
are  being  enforced  with  great  success." 

Many  supporters  of  the  1995 
proposed  rule,  however,  pointed  out 
that  State  rules  generally  have  failed  to 
stop  minors  from  purchasing  tobacco 
products.  One  individual  wrote:  "I 
currently  Uve  in  a  State  where  there  is 
absolutely  no  enforcement  of  the  laws 
banning  sales  of  tobacco  to  minors,"  and 
nvunerous  other  comments  referred  to 
specific  instances  in  which  they  said 
State  laws  were  not  observed.  A  joint 
letter  sent  by  attorney  generals  from  25 
States,  as  well  as  Guam  and  Puerto  Rico, 
welcomed  the  1995  proposed  rule, 
saying: 

Although  every  State  bans  the  sale  of 
tobacco  to  minors,  studies  show  that  children 
have  easy  access  to  tobacco.  •   *   *  We 
believe  the  proposed  rule,  which  emphasizes 
reducing  access  and  limiting  the  app>eal  of 
tobacco  products  to  children,  should  be  a 
crticial  component  of  a  national  effort  by 
Federal,  State  and  local  officials  to  help  our 
youngest  generation  of  Americans  avoid 
suffering  preventable  disease  and  premature 
death  from  the  use  of  tobacco  products. 

Many  comments  stated  that  the 
tobacco  industry  has  in  place  guidelines 
to  prevent  the  sale  of  tobacco  products 
to  minors.  Said  one  comment:  "I  fail  to 
see  why  the  government  is  so  quick  to 
dismiss  volimtaiy  action  on  the  part  of 
the  industry."  Other  conaments 
recommended  that  voluntary  education 
programs  aimed  at  retailers,  or,  more 
specifically,  at  retail  sales  clerks,  would 
be  sufficient.  These  educational 
programs  would  either  be  based  on 
voluntary  efforts  by  the  affected 
industries  or  in-house,  employee 
training  programs. 

Supporters  of  the  rule,  however, 
expressed  widespread  distrust  of  the 
industry  and  of  its  promise  to  use 
volimtary  programs  to  prevent  minors 


from  smoking.  One  woman  wrote: 
"Thirty  years  of  experience  in 
compromising  with  the  tobacco  industry 
has  proven  that  the  industry  can  not  be 
trusted.  After  the  release  of  the  Surgeon 
General's  report  in  1964,  the  tobacco 
industry  promised  to  abide  by  a 
voluntuy  advertising  code,  but  the  code 
was  quiddy  ignored  after  the  threat  of 
government  regulation  had  passed." 
Another  comment  said:  "When  tobacco 
companies  fear  government  regulation, 
they  often  adopt  voluntarily  the 
restrictions  the  government  is 
considering.  However,  there  is  no 
penalty  for  violating  a  volimtary 
guideline.  The  tobacco  industry  has  a 
track  record  that  speaks  for  itself.  Please 
don't  play  the  tobacco  industry's  game!" 

The  agency  believes  that  the 
comments  opposing  the  rule  on  the 
basis  that  the  States  already  have 
restrictions  have  misinterpreted  its 
scope  and  application.  FDA,  imder  the 
act,  regulates  human  and  animal  drug 
products,  certain  foods,  and  devices  that 
are,  or  have  been  in  interstate 
conunerce.  The  fact  that  these  products 
move  across  State  lines  makes  their 
regulation  a  Federal  matter. 

Other  statutes  and  regulations  provide 
further  evidence  that  tobacco  regulation 
is  not  reserved  to  States.  The  Federal 
Cigarette  Labeling  and  Advertising  Act 
(15  U.S.C.  1331  et  seq.)  (Cigarette  Act) 
and  the  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  (15 
U.S.C.  4401  et  seq.)  (Smokeless  Act), 
among  other  things,  place  federally- 
required  statements  and  warnings  on 
cigarettes  and  smokeless  tobacco  and 
require  manufacturers  to  submit  reports 
to  the  Federal  Government.  These 
products  are  also  subject  to  Federal 
taxes  (see,  e.g.,  26  U.S.C.  5701)  and 
Federal,  rather  than  State,  laws  and 
regulations  intended  to  guard  against 
contraband  cigarettes  (see  18  U.S.C. 
2341  et  seq.,  27  CFR  part  296,  subpart 
F).  Thus,  tobacco  regulation  is  clearly 
both  a  Federal  and  State  matter. 

FDA  also  disagrees  with  those 
comments  suggesting  that  States  and 
private  groups  may  be  more  responsible 
or  efficient  than  FDA  or  that  FDA  may 
not  be  as  responsive  to  citizens' 
concerns.  Federal  regulation  of  these 
products  has  several  significant 
advantages  over  State  or  private  group 
oversight  alone;  for  example,  the  rule 
establishes  minimum,  national 
standards  for  the  sale  and  distribution  of 
these  products  whereas  State  or  private 
group  efforts  may  be  limited  to  a 
specific  locality  or  to  group  members, 
FTDA's  regulations  also  create 
enforceable  obligations  whereas  private 
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group  efforts,  voluntary  codes,  and 
industry  policies  do  not. 

FDA  notes  that  this  regulation  does 
not  necessarily  preclude  States  from 
enforcing  their  own  laws.  In  fact,  under 
section  1926  of  the  Public  Health 
Service  Act  (the  PHS  Act)  (42  U.S.C 
300X-26).  States  are  expected  to  enact 
and  to  enforce  laws  to  prohibit  any 
manufacturer,  retailer,  or  distributor  of 
tobacco  products  from  selling  or 
distributing  such  products  to  any 
individual  underage  18. 

Moreover.  States  may  choose  to 
regulate  areas  that  are  not  addressed  in 
this  rule  and  not  authorized  by  the  act, 
such  as  requiring  licenses  for  retailers. 
FDA  agrees  vnih  the  comments  from 
State  attorneys  general  that  effective 
regulation  of  cigarettes  and  smokeless 
tobacco,  in  order  to  protect  children  and 
adolescents,  will  involve  cooperation 
and  joint  efforts  by  Federal  and  State 
officials  and  FDA's  rule  will  enhance, 
rather  than  hinder,  State  tobacco  control 
efforts 

Moreover,  States  are  not  precluded 
from  taking  action  in  areas  that  are 
addressed  in  this  rule.  Although  some  of 
these  requirements  may  be  preempted, 
the  State  may  petition  the  agency  for  an 
exemption  from  the  act's  preemptive 
effect  under  section  521(b)  of  the  act  (21 
U.S.C.  360k(b)).  A  more  detailed 
discussion  of  preemption  can  be  found 
in  section  X.  of  this  document. 

Finally,  regarding  the  comments 
questioning  FDA's  response  to  State  or 
citizen  concerns,  mechanisms  do  exist 
for  States  and  individual  citizens  to  seek 
regulatory  action  or  changes  by  FDA. 
FDA  regulations  permit  any  person  to 
petition  the  agency  to  request  an  action 
(such  as  issuance,  amendment,  or 
revocation  of  a  rule),  to  reconsider  an 
action,  or  to  stay  an  administrative 
action  (see  §§  10.30,  10.33,  and  10.35 
(21  CFR  10.30,  10  33,  and  10.35)).  Less 
formal  mechanisms  for  communicating 
with  FDA,  such  as  letters  or  meetings, 
exist  as  well 

(5)  Many  comments  opposing  this 
rule  argued  that  the  tobacco  industry 
already  is  intensely  regulated,  and  that 
more  regulation  is  unneeded  and 
unjustified.  One  person  wrote:  "As  you 
know  the  tobacco  industry  is  already 
one  of  the  most  heavily  regulated 
industries  in  the  United  States.  Current 
laws  would  accomplish  the  stated 
objective  of  the  proposed  FDA 
regulations."  Others  disagreed:  "I 
believe  that  the  tobacco  industry  has  a 
long,  sorry,  and  cynical  record  *   *  ".It 
IS  an  industry  that  greatly  deserves  to  be 
regulated  further." 


While  it  is  true  that  production  of 
tobacco  products  is  regulated,  and  the 
industry  is  heavily  taxed,  virtually  none 
of  these  measures  is  aimed  at  the 
product's  impact  on  the  health  of  the 
individuals  using  them  or  on  pubUc 
health.  FDA  regulation  of  tobacco 
products  is  intended  to  have  a 
completely  different  effect  than  any  of 
the  rules  that  currently  applies  to  the 
tobacco  industry.  The  agency's 
regulatory  effort  will  attempt  to  reduce 
the  number  of  young  people  who  smoke 
or  use  tobacco  products,  consistent  with 
FDA's  mission  to  protect  pubhc  health 
by  existing  laws. 

(6)  Many  comments  objected  to  the 
1995  proposed  rule,  stating  that 
cigarettes  and  smokeless  tobacco  are 
legal  products  and  should  be  treated 
like  any  other  legal  consiuner  product. 

FDA  believes  that  the  comments 
misunderstand  the  regulatory  basis  for 
the  rulemaking.  FDA  has  determined 
that  these  products  contain  both  a  drug 
and  device  component  as  defined  in 
section  201(g)  and  (h)  of  the  act  (21 
U.S.C.  321(g)  and  (h)),  respectively, 
because  the  products,  and  the  nicotine 
in  the  products,  are  intended  to  affect 
the  structure  and  function  of  the  body. 
The  agency  has  further  determined  that 
these  products  should  be  regulated  as 
devices.  Thus,  the  issue  is  not  merely 
whether  the  products  themselves  have 
been  legally  marketed,  but  how  they 
may  be  most  appropriately  regulated  to 
protect  the  public  health,  given  their 
status  under  the  act  and  potential  to  do 
harm. 

(7)  Some  comments  suggested  that  if 
the  Government  begins  regulating 
tobacco,  it  will  soon  regulate  many 
other  consimier  products  that  are  now. 
legal,  but  judged  to  be  harmful  to  health, 
including  alcohol  and  caffeine.  They 
expressed  fear  that,  once  FDA  begins  to 
regulate  one  consiimer  product,  it  will 
be  obligated  to  regulate  others.  Said  one 
man:  "The  FDA  thinks  it  is  being  sly  by 
defining  cigarettes  as  'nicotine  delivery 
devices. '  A  shot  glass  must  then  be 
described  as  a  device  for  alcohol 
consumption.  A  coffee  mug  must  be  a 
device  for  caffeine  consumption.  Will 
the  FDA  be  regulating  my  morning 
coffee  by  restricting  the  size  of  my 
cup?"  Some  supporters  of  the  proposed 
rule  said  that  FDA  should  regulate  some 
of  the  other  consiuner  products 
associated  with  medical  disorders 
Wrote  one:  "Bud  frogs  are  no  different 
than  Joe  Camel." 

FDA  strongly  disagrees  with  these 
comments  and  believes  that  the 
concerns  they  express  are  misplaced.  In 
no  way  does  the  agency's  regulation  of 


cigarettes  and  smokeless  tobacco  as 
nicotine  dehvery  devices  justify  or 
require  the  regulation  of  coffee  cups  and 
shot  glasses. 

First,  the  agency  notes  that  currently 
it  regulates  both  caffeine  and  alcohol 
under  the  authority  of  the  act.  Caffeine 
naturally  occurs  in  coffee,  tea,  and  other 
foods.  It  is  also  used  as  an  ingredient  in 
soft  drinks.  The  act  defines  "food"  as 
"articles  used  for  food  or  drink  for  man 
or  other  animals"  (section  201(f)(1)  of 
the  act  (21  U.S.C.  321(f)(1))).  When 
caffeine  naturally  occurs  in  products 
that  are  foods,  such  as  coffee,  or  when 
caffeine  is  used  in  soft  drink  products 
in  accordance  with  section  402  of  the 
act  (21  U.S.C.  342),  the  product  is  a 
"food"  under  section  201(f)(1)  of  the  act 
and  thus  expUdtly  excepted  from  the 
definition  of  "drug"  in  section 
201(g)(1)(C)  (21  U.S.C.  321(g)(1)(C)). 
Caffeine  used  in  soft  drinks  in 
accordance  with  section  402  of  the  act 
is  appropriately  regulated  as  a  food 
under  201(f)(1)' of  the  act.  Caffeine  is 
also  used  as  an  active  ingredient  in 
several  products  regulated  as  drugs  by 
the  agency,  including  over-the-counter 
stimulants,  internal  analgesics  and 
menstrual  discomfort  relief  products. 

Likewise,  alcohol  is  used  as  an 
ingredient  in  products  regulated  as 
drugs  under  the  act,  including  over-the- 
counter  cough  and  cold  preparations. 
There  is  no  evidence  to  suggest  that  the 
agency's  ciurent  regulation  of  these 
substances  is  inappropriate  or 
inadequate  to  protect  the  pubhc  health. 
Therefore,  there  is  no  factual  or 
scientific  basis  for  the  agency  to  change 
the  manner  in  which  these  substances 
are  now  being  regulated. 

FDA's  attention  was  drawm  to  tobacco 
rather  than  caffeine  and  alcohol  because 
of  certain  fundamental  differences 
among  the  substances.  Nicotine  is  a 
highly  addictive  drug.  As  discussed  in 
section  I.B.  of  this  document,  studies 
estimate  that  as  many  as  92  percent  of 
all  smokers  are  addicted  to  the  nicotine 
in  cigarettes.  There  is  no  evidence  that 
either  caffeine  or  alcohol  pose  this  kind 
of  health  problem.  Moreover,  cigarettes 
and  smokeless  tobacco  are  dangerous 
products  that  are  associated  with  lung 
cancer,  heart  disease,  and  many  other 
serious  illnesses  and  conditions. 

Yet  these  factors  only  served  to  draw 
FDA's  attention  to  the  tobacco  problem. 
What  ultimately  separates  caffeine  and 
alcohol  from  nicotine  and  tobacco 
products  is  that  caffeine  and  alcohol  are 
currently  being  appropriately  regulated 
as  foods  or  drugs  based  on  their 
intended  use.  Nicotine  and  tobacco 
products,  on  the  other  hand,  are  drugs 
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and  medical  devices,  respectively,  that, 
in  large  measure,  are  not  being 
appropriately  regulated.  FDA  is  moving 
to  correct  this  situation,  and  the  public 
health  will  undoubtedly  benefit  as  a 
result. 

(8)  Several  comments  argued  that  it  is 
the  responsibility  of  parents  and 
teachers,  not  the-Federal  government,  to- 
educate  young  people  about  cigarette 
and  smokeless  tobacco  use.  Some 
comments  feared  that  FDA's  effort  to 
reduce  the  use  of  nicotine-containing 
cigarettes  and  smokeless  tobacco  by 
youth  might  interfere  with  the 
relationship  between  parents  and  their 
children.  Many  comments  voiced  the 
argument  that  this  rule  is  a  sign  of  big 
Government  getting  in  the  way  of 
parents  educating  their  children.  One 
comment  stated,  "This  is  obviously  a 
case  of  misplaced  priorities  *  *  *.  The 
battle  wall  really  be  won  on  the  home 
front.  Parental  guidance  will  go  a  long 
way  in  curbing  underage  smoking." 

Other  parents,  however,  were  grateful 
for  any  assistance  they  could  get  to  help 
protect  their  children  from  nicotine 
addiction.  One  person  said:  "The 
parents  cannot  do  it  all  alone." 
Furthermore,  most  parents  who 
submitted  comments  stated  that  a  strong 
national  approach  to  reducing  these 
products'  accessibility  and  appeal 
would  reinforce  messages  that  their 
children  get  at  home.  One  comment 
stated,  "While  I  am  in  no  way  an 
advocate  of  government  in  my  life,  this 
to  me  is  a  totally  different  circtunstance 
*  *  *  children  should  not  be  expected 
to  make  these  choices."  One  comment 
from  a  middle  school  student  said, 
"Giving  school  age  children  the 
opportunity  to  purchase  things  that  wnill 
endanger  them  is  inexcusable." 

The  agency  recognizes  the  unique  role 
that  parents  and  teachers  have  in 
educating  young  people  and  has  no 
intention  of  intervening  in  that 
relationship.  Rather,  FDA  expects  the 
rule  to  complement  parental  and 
educational  efforts  by  reducing  the 
availability  and  appeal  of  tobacco 
products.  The  preamble  to  the  1995 
proposed  nile  contained  ample 
evidence  as  to  how  these  products  are 
easily  accessible  to  and  appeal  to  young 
people  and'  how  a  comprehensive 
approach,  aimed  at  reducing  both  access 
and  appeal,  will  be  more  effective  than 
an  educational  approach  alone. 
Educating  young  people  about  health 
risks  may  deter  some  young  people  from 
trying  cigarettes  and  smokeless  tobacco, 
but  educating  them  and  simultaneously 
reducing  their  ability  to  acquire  the 
products,  as  well  as  reducing  the  appeal 


of  the  products  themselves,  will  prevent 
more  yoimg  people  from  using  the 
products. 

FDA  also  emphasizes  that  cigarettes 
and  smokeless  tobacco  are  combination 
drug-device  products  that  are  subject  to 
regulation  imder  the  act.  Consequently, 
the  rule  properly  addresses  issues 
relating  to  the  sale,  distribution,  and  use 
of  these  products  by  children  and 
adolescents.  The  nile  does  not  adversely 
affect  a  parent's  or  teacher's  ability  to 
discuss  cigarette  and  smokeless  tobacco 
use  with  young  people. 

(9)  Comments  suggested  that,  for 
some,  illegal  drugs  and  crime  evoke 
stronger  emotions  than  tobacco  use. 
Many  comments  stated  that  the 
Government,  although  not  FDA 
specifically,  should  spend  more  of  its 
resources  on  fighting  crime  instead  of 
trying  to  regulate  a  legal  product  such 
as  tobacco.  One  of  the  form  letters  stated 
it  this  way:  "Federal  dollars  would  be 
much  better  spent  addressing  inner-city 
violence,  illegal  drug  sales,  and  this 
country's  deteriorating  education 
system." 

FDA's  authority  is  defined  by  the  act. 
FDA  lacks  the  authority  to  help  with 
other  social  ills  such  as  crime  and  illicit 
drug  sales. 

(10)  One  comment  urged  FDA  to 
institute  policies  that  would  facilitate 
"whistleblowing."  The  comment  said 
that  FDA  should  encourage  tobacco 
company  employees  to  disclose 
allegedly  illegal  or  dishonest  practices. 

Any  person,  regardless  of  the  industry 
that  employs  that  person,  can  provide 
records  and  information  to  FDA  for  law 
enforcement  purposes  with  the 
assurance  that  his  or  her  identity,  and 
the  information  and  records  that  he  or 
she  provides,  will  not  be  publicly 
disclosed.  Current  Federal  statutes  and 
FDA  regulations  already  protect  records 
or  information  compiled  for  law 
enforcement  purposes  from  public 
disclosure.  For  example,  the  Freedom  of 
Information  Act  exempts  law 
enforcement  records  and  information 
from  public  disclosure.  FDA's 
regulations  governing  public  disclosure 
elaborate  on  this  exemption,  stating, 
among  other  things,  that  the  agency  may 
withhold  from  public  disclosure  records 
or  information  compiled  for  law 
enforcement  purposes  to  the  extent  that 
disclosure  of  such  records  or 
information  could  reasonably  be 
expected  to  disclose  the  identity  of  a 
confidential  source  and  information 
furnished  by  a  confidential  source  in  the 
case  of  a  record  compiled  by  FDA  or  any 
other  criminal  law  enforcement 


authority  in  the  course  of  a  criminal 
investigation  (§  20.64  (21  CFR  20.64(a))). 

B.  Smoking  Prevalence  Rates  Among 
Minors 

The  agency  received  some  comments 
stressing  the  importance  of  accurately 
measiuing  youth  consumption  of 
tobacco  products,  reiterating  the 
problem  of  growing  use  among  young 
people,  and  stressing  the  need  to  curb 
such  growth  to  improve  health  and  to 
reduce  the  tremendous  health  care  costs 
attributable  to  tobacco-related  illnesses. 
However,  several  disputed  the  statistics 
FDA  cited  on  the  number  of  youth 
smokers  and  challenged  the  data 
sources  used..  These  comments  are 
discussed  below. 

(11)  One  comment  objected  to  FDA's 
description  of  smoking  as  a  "pediatric 
problem,"  arguing  that  "TAPS  11 
(Teenage  Attitude  and  Practice  Survey 
II]  demonstrates  that  smoking  in  any 
meaningful  sense  is  a  phenomenon  that 
occurs  in  the  later  teenage  years,  not  in 
the  pre-teen  or  early  teen  years."  It 
further  charged  that  the  agency's  use  of 
the  term  "pediatric"  is  intended  to  serve 
"emotive  and/ or  political  purposes,  not 
to  describe  the  problem  of  imderage 
smoking  in  scientific  or  medical  terms." 

A  comment  from  a  public  health 
association,  however,  cited  the  TAPS  n 
survey  as  showing  that  "the  average 
teen  smoker  initiates  smoking  at  age  13, 
and  becomes  a  regular  smoker  by  age 
14.5."  It  also  referred  to  the  Center  for 
Disease  Control  and  Prevention  (CDC's) 
1992  Youth  Risk  Behavior  Survey, 
which  showed  "similar  patterns  of  early 
initiation  rates,  with  smoking  initiation 
rates  rising  rapidly  between  10  and  14 
years  of  age." 

The  agency  maintains  its  position  that 
smoking  is  a  pediatric  disease.  It  agrees 
with  the  conunent  citing  TAPS  II  and 
Youth  Risk  Behavior  Survey  data 
showring  that  the  average  teen  smoker 
begins  smoking  in  the  early  teens  or 
even  preteens,  rather  than  later  years. 

Furthermore,  the  American  Academy 
of  Pediatrics'  Council  on  Child  and 
Adolescent  Health  states  that  the 
purview  of  pediatrics  includes  the 
physical  and  psychosocial  growth, 
development,  and  health  of  the 
individual  beginning  before  birth 
through  early  adulthood,  and  that  "(tlhe 
responsibility  of  pediatrics  may 
therefore  begin  with  the  fetus  and 
continue  through  21  years  of  age."  This 
definition  of  pediatrics  obviously 
includes  the  age  group  FDA  has  targeted 
to  reduce  smoking. 

(12)  One  comment  from  the  tobacco 
industry  charged  that  FDA's  assertion 
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that  smoking  has  Lncreased  among  8th- 
and  lOth-grade  students  ignored  CDC's 
TAPS  U  data  showing  that  the  mcidence 
of  underage  smoking  declined  between 
1989  and  1993.  TAPS  11,  the  comment 
mamtained,  showed  that  "(allthough 
total  smoking  in  the  interview  sample 
[1993]  has  increased  as  mmors  have 
aged  since  1989.  comparing  the  results 
for  minors  of  a  given  age  indicates  that 
the  incidence  of  underage  smoking 
declined  between  the  two  surveys"  and 
that  "between  the  two  surveys  both 
daily  smoking  and  any  smoking  in  the 
past  30  days  declined  among  minors." 

The  introduction  to  TAPS  II  stated 
that  its  prevalence  findings  were 
comparable  to  or  lower  than  those  of 
other  national  surveys.  It  explained  that 
the  survey  method  used  in  TAPS  n, 
computer-assisted  telephone  interviews, 
had  several  limitations  that  may  have 
led  to  the  lower  estimates.  For  example, 
young  people  may  be  fearful  of 
disclosing  smoking  behavior  if  a  parent 
is  present  in  the  room  during  the 
telephone  interview  Further,  telephone 
interviews  do  not  afford  the  same 
opportunity  for  building  a  rapport 
between  the  interviewer  and  the 
respondent  as  do  in  person  interviews. 
As  a  result,  young  people  being 
interviewed  in  this  manner  may  be  less 
likely  to  disclose  their  real  smoking 
behavior.  For  these  reasons,  the 
introduction  stated,  "prevalence 
estimates  from  TAPS  [I  may  be  lower 
than  they  would  have  been  had  the 
entire  TAPS  1  cohort  been  successfully 
reinterviewed  and  therefore,  should  be 
interpreted  with  caution."  '^ 

(13)  One  comment  challenged  FDA's 
claim  that  3,000  young  people  become 
new  smokers  every  day.  The  comment 
maintained  that  "the  study  from  which 
the  '3,000  per  day'  number  was  derived 
did  not  refer  to  children  at  all,"  but  to 
smokers  'aged  20  years  old"  (Pierce  et 
al.,  1989)  (emphasis  from  original).  3« 

The  agency  agrees  that  the  study 
surveyed  individuals  who  were  20- 
years-old.  although  the  agency  referred 
to  these  individuals  in  essentially  the 
same  terms  used  by  the  authors  of  the 
study — "young  persons." 

.\ny  potential  confusion  is  mitigated 
by  the  fact  that  subsequent  surveys 
indicate  that  the  vast  majority  of  20- 
year-olds  begin  smoking  at  a  yoimger 
age  For  example,  according  to  the 


"■'1993  Teeoage  Attitudes  and  Practices  Survey, 
Public  Use  DataTape."  CDC.  OSH.  p.  3. 1993 
(unpublished  data). 

'•  Pierce.  J.  P..  M.  C  Fiore,  T.  E.  Novotny,  E.  J. 
Hatziandreu,  and  R.  M.  Davis,  "Trends  in  Cigarette 
Smoking  in  United  States:  Projections  to  the  Year 
2000.  "  JAMA.  vol.  261.  pp.  61-65,  January  6.  1989. 


Combined  National  Health  Interview 
Surveys  for  1987  to  1988,  92  percent  of 
20-year-old  smokers  started  smoking  by 
age  18.  Taking  into  account  the 
comment  and  these  data,  the  agency 
believes  that  it  is  accurate  to  state  that 
approximately  3,000  young  people 
begin  to  smoke  each  day,  regardless  of 
whether  yoimg  people  is  defined  as 
under  18,  or  20  years  and  under, 
although  the  agency  would  note  that  of 
the  3,000  young  people  who  begin 
smoking  each  day,  2,722  are  under  age 
18. 

C.  Scope 

Proposed  §  897.1(a)  would  have  stated 
that  "(tjhic  part  is  intended  to  estabhsh 
the  conditions  under  which  cigarettes 
and  smokeless  tobacco  products  that 
contain  or  deliver  nicotine,  because  of 
their  potential  for  harmful  effect,  shall 
be  sold,  distributed,  or  "used  under  the 
restricted  devices  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act." 
Proposed  §  897.1(b)  would  have  stated 
that  "(rjefsrences  in  this  part  to 
regulatory  sections  to  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
Title  21,  unless  otherwise  noted."  The 
final  rule  is  being  amended  to  explicitly 
state  that  failure  to  comply  with  any 
appUcable  provision  would  render  the 
product  misbranded. 

The  preamble  to  the  1995  proposed 
rule  stated  that  "[t)he  proposed  rule 
would  not  apply  to  pipe  tobacco  or  to 
cigars  because  the  agency  does  not 
currently  have  sufficient  evidence  that 
these  products  are  drug  delivery  devices 
imder  the  act"  (60  FR  41314  at  41322). 
The  preamble  stated  that  "FDA  has 
focused  its  investigation  of  its  authority 
over  tobacco  products  on  cigarettes  and 
smokeless  tobacco  products,  and  not  on 
pipe  tobacco  or  cigars,  because  young 
people  predominantly  use  cigarettes  and 
smokeless  tobacco  products"  [Id.). 

(14)  A  comment  opposing  this 
provision  stated  that  FDA  does  not  have 
authority  to  regulate  cigarettes  imder  the 
restricted  device  (or  any  other) 
provision  of  the  act. 

The  agency  disagrees.  A  full 
discussion  of  the  agency's  authority  can 
be  found  in  section  n.  of  this  document. 

(15)  Several  comments  supported  the 
provision.  Some  comments 
recommended  that  the  scope  of  the  rule 
should  also  apply  to  adult  smokers.  One 
comment  stated  that: 

lljt  is  evident  from  the  FDCA  (the  Federal 
Food.  Drug,  and  Cosmetic  Act)  that  the  FDA 
has  clear  and  unambiguous  authority  to 
regulate  and  restrict  the  sale  of  the  subject 
products  not  only  to  minors  but  also  to 
adults,  who  suffer  equally  frojn  the  mortality 


and  morbidity  effects  of  the  toxic 
components  of  cigarette  smoke  and  tobacco. 

As  discussed  in  section  LB.  of  this 
document,  the  agency  believes  that,  on 
balance,  it  is  better  for  cigarettes  and 
smokeless  tobacco  to  remain  available 
for  use  by  adults. 

(16)  Several  comments  urged  that  the 
scope  should  be  expanded  to  include  all 
nicotine  containing  products,  including 
cigars  and  pipes.  Another  comment 
expressed  concern  that  the  sale  and  use 
of  big  cigars  and  pipe  tobacco  by  youth 
may  be  increasing,  and  therefore 
recommended  that  FDA  expand  the 
scope  "to  include  all  presently  marketed 
nicotine  delivery  devices,"  or  to 
"include  regular  monitoring  of  youth's 
use  of  these  products,  and  should  that 
use  increase,  provide  a  means  to  extend 
the  FDA's  rulings  to  include  those 
products." 

Another  comment  stated  that  since 
"federal  regulations  often  take  seven  to 
ten  years  to  enact  and  enforce,  it  is 
essential  that  the  regulation  be  written 
pro-actively  to  adequately  address  the 
problem  at  the  outset."  The  comment 
stated  that  ""[i]t  is  therefore,  important  to 
write  regulations  to  protect  the  public 
from  all  "nicotine  delivery  devices'  that 
in  the  future,  might  be  placed  in 
something  other  than  tobacco"  because 
"'[a]ny  product  containing  the  addictive 
substance  of  nicotine  has  a  future 
market  because  of  its  addictive  nature." 

Finally,  this  comment  asserted  that 
FDA  should  broaden  the  scope  of  the 
rule  to  include  all  products  that  dehver 
nicotine,  because  the  comment  stated 
that  smoking  mothers  are  at  greatest  risk 
for  reproductive  hazards,  such  as  low 
birth  weight  babies.  The  comment  stated 
that  '"[cjonsidering  that  over  50%  of 
births  are  unplanned,  and  that  people 
believe  they  can  always  quit  smoking,  it 
is  too  late  to  avoid  damage  by  smoking 
mothers  by  the  time  they  realize  they 
are  pregnant." 

The  preamble  to  the  1995  proposed 
rule  stated  that  ""(t]he  proposed  rule 
would  not  apply  to  pipe  tobacco  or  to 
cigars  because  the  agency  does  not 
currently  have  sufficient  evidence  that 
these  products  are  drug  delivery  devices 
under  the  act"  (60  FR  41314  at  41322). 
The  preamble  stated  that  "'FDA  has 
focused  its  investigation  of  its  authority 
over  tobacco  products  on  cigarettes  and 
smokeless  tobacco,  and  not  on  pipe 
tobacco  or  cigars,  because  young  people 
predominantly  use  cigarettes  and 
smokeless  tobacco  products"  (60  FR 
41314  at  41322). 

The  agency  advises  that,  at  this  time, 
there  is  insufficient  evidence  of  cigar  or 
pipe  tobacco  use  by  children  and 
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adolescents  to  support  the  inclusion  of 
cigar,  pipe  tobacco,  or  "all  presently 
marketed  nicotine  delivery  devices" 
within  the  scope  of  the  final  rule 
(section  ni.E.  of  this  document). 

In  response  to  the  comment  stating 
that  the  agency  should  monitor  youths' 
use  of  products  such  as  cigars  or  pipe 
tobacco,  and  that  the  agenc\'  should 
provide  a  means  to  "extend  FDA's 
rulings  to  include  these  products,"  the 
agency  advises  that,  as  stated  in  the 
1995  proposed  rule,  the  objective  of  the 
final  rule  is  to  meet  the  goal  of  the 
report  'Healthy  People  2000.  '  by 
reducmg  roughly  by  half  children's  and 
adolescents'  use  of  tobacco  products. 
The  agency  is  not  asserting  jurisdiction 
over  pipes  and  cigars  at  this  time 
because  it  does  not  have  sufficient 
evidence  that  these  products  satisfv'  the 
definitions  of  drug  and  device  in  the  act. 
However,  the  agency  will  consider  any 
additional  evidence  that  'oecomes 
available,  including  any  new  evidence 
that  these  products  meet  the  statutory 
definitions  as  well  as  evidence  that 
indicates  that  cigars  and  pipe  tobacco 
are  used  significantly  by  young  people. 

FDA  also  disagrees  uith  the  comment 
claiming  that  Federal  regulations  take  7 
to  10  years  to  enact  and  enforce.  While 
it  may  be  true  that  rulemaking,  in 
general,  can  be  a  time-consuming  task, 
the  agency  can  and  has  taken  prompt 
action  to  issue  rules  with  significant 
public  health  implications.  For 
example,  the  proposed  rule  for  this  final 
rule  appeared  m  the  Federal  Register  of 
August  11.  1995  (60  FR  41314),  (See 
also  56  FR  60366  et  al.,  November  27, 
1991.  and  58  FR  2066  et  al.,  January  6, 
1993  (15  months  to  issue  Nutrition 
Labeling  and  Education  Act 
regulations),  60  FR  5530,  January  27, 
1995,  and  60  FR  63372.  December  8, 
1995  (11  months  to  issue  regulations  to 
facilitate  communications  between  FDA 
and  State  and  foreign  governments  in 
order  to  enhance  regulator\' 
cooperation).)  If  it  is  necessary  to  amend 
this  regulation,  the  agency  will  also  be 
able  to  do  so  expeditiously. 

The  agency  agrees  with  the  comment 
stating  that  smoking  mothers  are  at  risk 
for  certain  reproductive  hazards.  FDA 
has  chosen  to  tailor  its  regulation  to 
address  onJv  children  and  adolescents. 
However,  other  agencies  within  the 
Department  of  Health  and  Human 
Services  (DHHS)  have  programs  that 
currently  address  tobacco  use  by 
persons  of  all  ages. 

FDA,  on  its  own  initiative,  has  revised 
§  897.1  to  simphfy  and  to  clarify  the 
scope  of  the  rule.  As  revised,  §  897.1(a) 
states  that  part  897  "sets  out  the 


restnctions  under  the  Federal  Food, 
Drug,  and  Cosmetic  .^ct  (the  act)  on  the 
sale,  distribution,  and  use  of  cigarettes 
and  smokeless  tobacco  that  contain 
nicotine  '  This  sentence  is  comparable 
to  proposed  §897  1(a),  but  more 
accurate  because  the  1995  proposed  rule 
only  referred  to  FDA's  restricted  device 
authority.  FDA  has  also  added  a  new 
§  891.1(b)  stating  that  "[tihe  failure  to 
comply  with  any  apphcable  provision 
in  this  part  m  the  sale,  distribution,  and 
use  of  cigarettes  and  smokeless  tobacco 
renders  the  product  misbranded  under 
the  act  "  This  sentence  is  intended  to 
remind  parties  that  violations  of  a 
regulation  for  a  restricted  device  and 
other  actions  relating  to  the  sale  of  a 
device  may  cause  a  device  to  be 
"misbranded'  under  the  act.  Proposed 
§  897.1(b).  which  would  have  stated  that 
regulatory  references  are  to  title  21  of 
the  Code  of  Federal  Regulations,  has 
been  renumbered  as  §  891.1(c)  in  the 
final  rule  and  has  not  been  changed. 

D.  Purpose  (§897.2) 

Proposed  §  897.2(a)  would  have  stated 
that: 

[tjhe  purpose  of  this  part  is  to  establish 
conditions  for  the  sale,  distribution,  and  use 
of  cigarettes  and  smokeless  tobacco  products 
in  order  to:  *   *   *  [r)educ8  the  number  of 
people  under  18  years  of  age  who  become 
addicted  to  nicotine,  thus  avoiding  the  hfe- 
threatening  consequences  associated  with 
tobacco  use  and  to  provide  impwrtant 
information  regarding  the  use  of  these 
products  to  users  *    *    • 
The  agency  has  modified  the  final  rule 
to  provide  information  regarding  the  use 
of  these  products  only  to  users;  it  has 
deleted  potential  users  because  the  final 
rale  no  longer  includes  an  education 
program  for  young  people.  Proposed 
§  897.2(b)  stated  that  this  part  of  the 
provision  is  intended  to  "(p)rovide 
important  information  regarding  the  use 
of  these  products  to  users  and  potential 
users."  The  agency's  responseto  more 
specific  comments  follows. 

The  preamble  to  the  1995  proposed 
rule  stated  that  the  proposed  rule  would 
reduce  "the  appeal  of  and  access  to 
cigarettes  and  smokeless  tobacco 
products  by  persons  under  18  yearfe  of 
age,"  but  "would  preserve  access  to 
cigarettes  and  smokeless  tobacco 
products  by  persons  18  years  of  age  and 
older  "  (60  FR  41314  at  41322). 

This  rule  is  designed  to  complement 
the  regulations  (sometimes  referred  to  as 
"the  Synar  regulations")  issued  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  (the 
SAMHSA  rule)  implementing  section 
1926  of  the  PHS  Act  regarding  the  sale 
and  distribution  of  tobacco  products  to 


individuals  under  the  age  of  18.  The 
SAMHSA  rule  contains  standards  for 
determining  State  compliance  wdth 
section  1926  relating  to  the  enactment 
and  enforcement  of  State  laws 
prohibiting  the  sale  and  distribution  of 
tobacco  products  to  individuals  under 
the  age  of  18.  Both  sets  of  regulations 
are  designed  to  help  address  the  serious 
public  health  problem  caused  by  young 
p>eople's  use  of  nicotine-containing 
tobacco  products.  By  approaching  this 
pediatric  disease  from  different 
perspectives,  these  regulations  together 
will  help  achieve  the  Administration's 
goal  of  reducing  the  number  of  young 
people  who  use  tobacco  products  by  50 
percent. 

(17)  One  comment  opposing  this 
provision  stated  that  "it  will  have  Uttle 
effect  on  tobacco  use  by  young  people, 
is  beyond  FDA*S  statutory  authority,  is 
xmjustified  as  a  matter  of  poUcy,  and 
would  violate  the  Constitution." 

The  agency  believes  that  the  comment 
opposing  this  provision  misinterprets 
§  897.2.  This  particular  provision 
merely  states  the  purpose  of  the  entire 
rule  and  is  not  intended,  in  and  of  itself, 
to  impose  any  new  restrictions.  The 
agency  disagrees  that  the  entire  rule  will 
have  little  effect  on  tobacco  use  by 
young  people;  that  it  is  beyond  the 
agency's  statutory  authority;  that  it  is 
unjustified  as  a  matter  of  policy:  and 
that  it  violates  the  Constitution.  All  of 
these  issues  are  discxissed  in  detail 
elsewhere  in  this  document. 

(18)  Several  comments  supported  the 
provision,  stating  that  a  national  policy 
is  essential  because  State  laws  are 
ineffective  and  inconsistent. 

The  agency  agrees  with  these 
comments  and  advises  that  the  final  rule 
complements  the  existing  efforts  by 
States  to  enforce  restrictions  on  young 
people's  access  to  cigarettes  and 
smokeless  tobacco.  As  stated  in  the 
comments,  all  States  currently  have 
laws  prohibiting  the  sale  of  tobacco 
products  to  minors.  Section  1926  of  the 
PHS  Act  creates  an  incentive  for  the 
States  to  reduce  the  unlawful  sales  of 
tobacco  products  to  young  people  by 
"requiring  States  to  have  in  effect  laws 
which  prohibit  the  sale  of  tobacco 
products  to  minors  as  a  condition  of 
receipt  of  substance  abuse  grants."  This 
rule  would  only  preempt  individual 
State  requirements  that  are  different 
from  or  in  addition  to  these  regulations 
(see  section  521(a)  of  the  act  (21  U.S.C. 
360k(a))).  Thus,  a  State  restriction  on 
the  sale  of  cigarettes  and  smokeless 
tobacco  to  individuals  imder  the  age  of 
18  will  continue  to  be  enforced  by  the 
State.  (See  preemption  discussion, 
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section  X.  of  this  document.)  While  the 
agency  expects  the  State  laws  to  reduce 
smoking  among  young  people,  those 
laws  unlike  FDA's  rule,  only  reduce 
access  and  not  the  appeal  of  smoking  to 
young  people  Thus,  the  agency  believes 
that  the  rule  will  help  States  achieve 
their  goals  under  the  substance  abuse 
programs 

(19)  One  comment  supporting  the 
provision  stated  that  although  the  focus 
of  the  rule  should  be  on  children,  "the 
needs  of  adult  smokers  should  not  be 
abandoned."  Another  comment  stated 
that: 

Cigarettes  and  smokeless  tobacco  products 
are  nicotine  delivery  devices  and  they 
regularly  cause  addiction  in  their  users. 
Because  addiction  often  leads  to  serious 
illness  and  death,  it  is  important  to  reduce 
the  number  of  people  under  18  years  of  age 
who  become  addicted  to  nicotine.  Similarly, 
it  is  important  to  provide  accurate 
information  about  the  use  of  these  products 
to  users  and  to  potential  users 

The  agency  appreciates  the 
comment's  suggestion,  but  advises  that, 
for  reasons  explained  in  section  I.B.  of 
this  document,  the  fmal  rule  focuses 
principally  on  children  and  adolescents. 

FDA,  on  its  own  initiative,  has  revised 
§  897.2  to  state  that  the  purpose  of  part 
897  is  "to  establish  restrictions  on  the 
sale,  distribution,  and  use  of  cigarettes 
and  smokeless  tobacco  in  order  to 
reduce  the  number  of  children  and 
adolescents  who  use  these  products, 
and  to  reduce  the  Ufe-threatening 
consequences  associated  with  tobacco 
use  "  FDA  beheves  this  revision  is  a 
simpler  and  more  accurate  statement  of 
the  rule's  purpose. 

E.  Definitions  (§897.3) 

Proposed  §  897.3  would  have 
contained  definitions  for  the  terms 
"cigarette,"  "cigarette  tobacco," 
"distributor,"  "manufacturer," 
"nicotine,"  "package,"  "point  of  sale," 
"retailer,"  and  "smokeless  tobacco." 
The  agency  received  several  comments 
on  the  definition  section  of  the 
proposal,  regarding  either  the  specific 
definitions  provided  or  requesting 
definitions  for  additional  terms.  In 
response  to  the  comments,  the  agency 
has  clarified  several  terms,  including 
"distributor"  and  "retailer,"  and  has 
modified  the  term  "cigarette"  to  exclude 
little  cigars. 

Proposed  §  897.3(a)(3)  would  have 
provided  a  definition  of  "cigarette" 
which  included  the  foUovnng  language, 
modeled  after  the  definition  of  "little 
cigar  "  contained  in  the  Qgarette  act: 

(a)  Cigarette  means  •   *   * 

(3)  jajny  roll  of  tobacco  wrapped  in  leaf 
tobacco  or  any  substance  containing  tobacco 


•  •  *  and  as  to  which  1,000  units  weigh  not 
more  that  3  pounds. 

(20)  Several  comments  supported  the 
inclusion  of  "little  cigars"  in  the 
definition  of  "cigarette"  and  suggested 
that  the  definition  be  broadened  to 
include  other  tobacco  products  as  well. 
These  comments  argued  that  all  tobacco, 
including  "snuff,"  chewing  tobacco, 
cigars,  and  pipes,  should  be  regulated  in 
the  same  manner  as  cigarettes,  as  these 
products  are  also  nicotine  delivery 
systems.  These  comments  further  stated 
that  there  is  evidence  to  show  that  cigar 
smoking  is  becoming  increasingly 
popular  among  young  adults  and 
adolescents. 

hi  contrast,  several  comments  from 
industry  indicated  that  little  cigars  are 
imique  products  which  should  not  be 
regulateKl  as  cigarettes.  One  comment 
stated  that  the  agency  has  no  studies  to 
support  the  inclusion  of  little  cigars  in 
the  rule.  Moreover,  the  U.S.  Treasury 
Department's  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (BATF) 
submitted  a  comment  opposing  the 
inclusion  of  little  cigars  in  the 
"cigarette"  definition,  as  this  would 
require  little  cigars  to  be  labeled  and 
advertised  as  a  cigarette  under  the  FDA 
regulations,  but  taxed  and  labeled  as  a 
"cigar."  under  the  Internal  Revenue 
regulations  enforced  by  BATF 

The  agency  has  decided,  based  upon 
the  comments  and  the  record  of  this 
proceeding,  not  to  include  Uttle  cigars 
in  the  definition  of  "cigarettes"  for  the 
purposes  of  the  regulation.  The 
differences  between  Uttle  cigars  and 
cigarettes  are  significant — the  products 
are  easily  distinguishable,  taxed  at 
difiisrent  levels,  and  marketed  to 
different  consiuners.  Moreover,  little 
cigars  are  neither  advertised  extensively 
nor  sold  in  vending  machines.  Most 
importantly,  the  agency  is  not  currently 
aware  of  siifficient  evidence  of  use  of 
Uttle  cigd^  by  children  or  adolescents  to 
support  inclusion  of  such  products  in 
the  rule.  Therefore,  FDA  has  deleted 
Uttle  cigars  from  the  definition  of 
"cigarette"  in  §897, 3(a).  Moreover,  FDA 
will  continue  to  coordinate  definitions 
with  BATF  as  appropriate. 

Additionally,  FDA  has  deleted 
"components,  accessories,  or  parts" 
from  §  897.3(a).  The  reference  to 
"components,  accessories,  or  parts"  was 
unnecessary  because  the  statutory 
definition  of  "device"  includes  "any 
component,  part,  or  accessory." 

Proposed  §  897.3(b)  would  have 
defined  "cigarette  tobacco"  as  "any 
loose  tobacco  that  contains  or  deUvers 
nicotine  and  is  intended  for  use  by 
consumers  in  a  cigarette."  The  proposed 


definition  also  would  have  stated  that 
"(ulnless  otherwise  stated,  the 
requirements  pertaining  to  cigarettes 
shaU  also  apply  to  cigarette  tobacco." 

(21)  One  comment  by  manufacturers 
of  "roU-your-own"  (RYO)  cigarette 
tobacco  argued  that  the  inclusion  of 
RYO  cigarette  tobacco  under  the  1995 
proposed  rule  was  arbitrary  and 
capricious,  as  the  agency  had  no  factual 
information  about  RYO's  composition, 
marketing,  and  usage.  This  comment 
also  asserted  that  there  is  no  evidence 
of  RYO  tobacco  usage  by  minors. 

The  agency  disagrees  that  the 
inclusion  of  cigarette  tobacco  in  the  rule 
is  arbitrary  and  capricious.  RYO  tobacco 
is  nothing  less  than  cigarettes  that  have 
not  yet  been  assembled. 
Unquestionably,  RYO  cigarettes  contedn 
tobacco  and  are  smoked.  The  comment 
did  not  challenge  the  agency's  proposed 
finding  that  the  smoke  from  RYO 
cigarettes  is  inhaled,  that  the  RYO 
tobacco  is  processed,  and  that  RYO 
cigarettes  deliver  nicotine.  Unlike  "Uttle 
cigars,"  discussed  in  paragraph  1  of  this 
section  of  the  document,  the  agency 
believes  that  there  is  no  significant 
difference  in  the  composition  of  RYO 
tobacco  or  in  the  reason  consumers  use 
it  (to  deliver  nicotine)  from  cigarettes. 
The  agency  believes  that,  because  a  RYO 
cigarette  is  fundamentally  the  same 
product  as  a  commercially 
manufactured  cigarette  posing  the  same 
risks,  it  should  be  subject  to  the 
restrictions  in  this  rule  in  order  to 
protect  the  pubUc  health. 

Furthermore,  it  is  important  to 
include  RYO  tobacco  because  to  exclude 
it  would  provide  a  simple  and  obvious 
way  to  avoid  the  restrictions  in  this 
regulation.  If  such  an  exception  existed, 
cigarettes  could  be  packaged  and  sold  in 
such  a  way  as  to  be  considered  RYO 
products.  Tobacco  companies  would 
then  be  free  to  sell  these  products  using 
all  the  marketing  and  promotion 
techniques  cvurently  used  for  cigarettes, 
techniques  that  are  particularly 
successful  with  young  people.  An 
exception  so  broad  would  quickly 
undermine  the  entire  piupose  of  the 
rule.  Additionally,  FDA  has  made  a 
minor  change  to  §  897.3(b)  to  have 
"cigarette  tobacco"  mean  "any  product 
that  consists  of  loose  tobacco  *  *  *." 
The  addition  of  the  words  "any 
product"  is  intended  to  make  §  897.3(b) 
conform  with  the  format  used  for  other 
definitions. 

(22)  In  proposed  §  897.3(c). 
"distributor"  would  have  been  defined 
as  "any  person  who  furthers  the 
marketing  of  cigarettes  or  smokeless 
tobacco  products  *   •  •  from  the 
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original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
*  *   *  products." 

Several  comments  stated  that  the 
definition  of  "distributor"  is  vague  and 
over  broad,  because: 
.    [PJersons  who  further  the  marketing  of 
cigarettes  or  smokeless  tobacco'  [may 
include]  literally  everyone  involved  in  the 
production,  shipping,  advertising,  or 
promotion  of  cigarettes.  Such  distributors' 
could  thus  include,  for  example,  cigarette 
manufacturers  and  their  employees;  truckers 
and  shipping  clerks  involved  m  the  physical 
movement  of  the  product:  advertising 
agencies:  f)eople  involved  m  promotional 
activities  and  the  manufacture  of 
promotional  materials;  retailers  and  their 
employees;  and  conceivably  even  individuals 
who  'deliver'  cigarettes  to  social 
acquaintances  or  family  members  as  'ultimate 
users,'  Including  such  p>ersons  and  entities 
within  the  definition  of  distributor'  would, 
in  ttim,  render  them  responsible.' *   *   *  for 
ensuring  that  the  cigarettes  the  marketing'  of 
which  they  further'  comply  with  'all 
applicable  requirements'  of  part  897. 

(23)  One  comment  suggested  that  an 
individual  advocating  a  particular  brand 
of  cigarette  would  fall  within  the 
definition  of  "distributor." 

The  agency  recognizes  the  concerns 
expressed  about  the  proposed  definition 
of  "distributor."  Therefore,  based  upon 
the  comments  received,  the  agencj'  has 
determined  that  the  definition  should  be 
modified  to  clarify-  the  term  The 
definition  of  "distributor"  has  been 
modified  to  mean  "any  person  who 
furthers  the  distribution  of  cigarettes  or 
smokeless  tobacco,  whether  domestic  or 
imported,  at  any  point  from  the  original 
place  of  manufacture  to  the  person  who 
sells  or  distributes  the  product  to 
individuals  for  personal  consumption." 
The  term  does  not  include  persons  who 
do  not  manufacture,  fabricate,  assemble, 
process,  or  label  a  finished  cigarette  or 
smokeless  tobacco  product,  and  does 
not  repackage  or  otherwise  change  the 
container,  wTapper.  or  labeling  of  the 
cigarette  or  smokeless  tobacco  product, 
because  such  persons  would  be 
"manufacturers"  under  §  897.3(d). 

Under  this  modified  definition,  one 
who  manufactures  cigarettes  or 
smokeless  tobacco  is  not  considered  a 
distributor,  but  is  subject  to  the 
requirements  applicable  to 
manufacturers  (see  §  897.3(d),  definition 
of  "manufacturer").  Similarly,  one  who 
"sells  or  distributes  the  product  to 
individuals  for  personal  consumption" 
is  not  a  distributor,  but  is  subject  to  the 
requirements  applicable  to  retailers  (see 
§  897, 3(h).  definiUon  of  "retailer"). 


Furthermore,  the  modified  definition 
clearly  does  not  apply  to  advertising 
agencies.  Although  advertising  agencies 
may  be  said  to  further  the  "marketing" 
of  a  product  they  advertise,  they  do  not 
further  the  "distribution"  of  that 
product.  As  for  truckers  and  other 
caniers.  section  703  of  the  act  only 
requires  "carriers  engaged  iu  interstate 
commerce"  and  persons  receiving  or 
holding  devices  in  interstate  commerce 
to  provide  access  to  records  showong  the 
devices'  movement  or  holding  in 
interstate  commerce  Thus,  such  carriers 
would  not  be  subject  to  the 
requirements  applicable  to  distributors 
under  this  part 

(24)  Proposed  §  897.3(d)  would  have 
defined  "manufacturer,"  in  part,  "as  any 
person,  including  any  repacker  and/or 
relabeler,  who  manufactures,  fabricates, 
assembles,  processes,  or  labels  a 
finished  cigarette  or  smokeless  tobacco 
product.'  One  comment  suggested  that 
this  definition  be  modified  to  exclude 
foreign  manufacturers  and 
manufactuTers  of  products  that  make  up 
less  than  1  percent  of  the  total  U.S. 
cigarette  market. 

The  agency  disagrees  that  foreign 
manufacturers  and   'small" 
manufacturers  should  be  excluded  from 
the  definition.  A  company  that 
manufactures  a  small  amount  of  a 
product  IS,  nevertheless,  a 
manufacturer.  Thus,  small 
manufacturers  and  foreign 
manufacturers  of  products  marketed  in 
the  United  States  are  included  in  the 
definition  of  "manufacturer  "  and  are 
subject  to  the  provisions  of  this  rule. 
Furthermore,  as  discussed  in  more 
detail  later.  FDA  regulates  devices  as  a 
class  without  making  exceptions  for 
small  market  share. 

Additionally,  FDA,  on  its  own 
initiative,  has  deleted  the  part  of  the 
definition  which  would  have  stated  that 
a  "manufacturer"  "does  not  include  any 
person  who  only  distributes  finished 
cigarettes  or  smokeless  tobacco 
products."  FDA  believes  this  text  was 
unnecessary  given  the  definition  of 
"distributor"  in  §  897.3(c). 

Proposed  §  897.3(e)  would  have 
defined  "nicotine"  by  its  chemical 
formula,  3-(l-.Methyl-2-pyTohdinyl) 
pyridine,  and  would  have  included  any 
salt  or  complex  of  nicotine,  FDA  did  not 
receive  any  comments  that  would 
warrant  a  change  to  §  897.3(e),  and  has 
finalized  this  definition  without  change. 

Proposed  §  89 7, 3(f)  would  have 
defined  "package  "  as  a  pack,  box, 
carton,  or  container  of  any  kind  in 
which  cigarettes  or  smokeless  tobacco 


are  offered  for  sale,  sold,  or  otherwise 
distributed  to  consumers. 

FDA  did  not  receive  any  comments 
that  would  warrant  a  change  to 
§  897.3(f)  but  has,  on  its  own  initiative, 
deleted  the  word  "products"  from 
"smokeless  tobacco  products"  to 
correspond  to  similar  changes 
throu^out  the  rule. 

(25)  Proposed  §  897.3(g)  would  have 
defined  "f>oint  of  sale"  to  mean  "any 
location  at  which  a  consumer  can 
purchase  or  otherwise  obtain  cigarettes 
or  smokeless  tobacco  products  for 
personal  consumption."  One  comment 
stated  that  this  definition  is 
unconstitutionally  vague  and  over 
broad,  because  "a  person  can  'obtain' 
cigarettes  from  a  social  acquaintance  or 
family  member  •  •   •  in  any  number  of 
*  *  *  settings. "  The  comment 
suggested  that  "point  of  sale"  be  limited 
to  "commercial  establishments  where 
tobacco  products  are  sold  in  arm's- 
length  commercial  transactions." 

llie  agency  agrees  that  obtaining  a 
cigarette  from  a  social  acquaintance  or 
family  member  should  not  render  the 
venue  of  this  "transaction"  a  "point  of 
sale."  However,  the  agency  does  not 
bebeve  that  the  definition  of  "point  of 
sale"  is  vague  or  overly  broad,  or  that 
it  needs  to  be  modified.  The  definition, 
as  proposed,  makes  it  clear  that  "point 
of  sale"  does  not  contemplate  venues 
where  cigarettes  are  lent  or  offered  to 
social  acquaintances  or  family  members. 
The  definition  in  §  897.3(d)  refers  to  the 
"location  at  which  a  consumer  can 
purchase  or  otherwise  obtain"  the 
product  (emphasis  added).  The  term 
"constmier,"  means  "a  person  who  buys 
goods  or  services  for  personal  needs  and 
not  for  resale  or  to  use  in  the  production 
of  other  goods  for  resale."  ^^  Thus,  in  its 
normal  use,  the  term  "consimier" 
implies  a  commercial  relationship  and 
precludes  the  possibility  that,  for 
example,  the  act  of  providing  a  cigarette 
to  a  travel  partner  would  render  the 
vehicle  in  which  both  are  traveling  the 
"point  of  sale"  for  that  product. 

(26)  Proposed  §  897.3(h)  would  have 
defined  "retailer"  to  mean  "any  person 
who  sells  or  distributes  cigarettes  or 
smokeless  tobacco  products  to 
individuals  for  personal  consumption." 
One  comment  stated  that  this  definition 
is  unconstitutionally  vague  and  over 
broad,  because  a  "manufacturer  or 
wholesaler  that  'distributes' 
complimentary  cigarettes  to  its 
employees,  or  to  guests  at  a  private 
function,  would  be  a  'retailer,'  as  would 


"  Webster's  New  World  Dictionary,  editad  by  V. 
Neufeldt.  Third  Collage  Edition,  Prentics  Hall,  New 
York,  p.  299, 1991. 
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be  any  individual  who  gives  any  other 
individual  a  cigarette." 

The  agency  agrees  that,  although  the 
intended  meaning  of  the  term  is  clear, 
a  "person  who  •   •  •  distributes  •  *  • 
[a  product)  to  individuals  for  personal 
consumption"  may  include  transactions 
that  the  agency  does  not  intend  to 
regulate  (i.e.,  noncommercial 
transactions).  Therefore,  the  definition 
is  modified  to  mean  "any  person  who 
sells  cigarettes  or  smokeless  tobacco  to 
individuals  for  personal  consumption." 

Additionally,  under  §  397.3(h)  as 
revised,  a  retailer  can  be  any  person 
"who  operates  a  facility  where  vending 
machines  and  self-service  displays  are 
permitted  under  this  part."  This  change 
complements  a  change  to  §  897, 16(c) 
which  permits  vending  machines  and 
self-service  displays  in  facilities  where 
no  person  under  age  18  is  present,  or 
permitted  to  enter,  at  any  time.  The 
agency  addresses  §  897.16(c)  in  greater 
detail  below 

Proposed  §  897.3(1)  would  have 
defined  smokeless  tobacco  as  "any  cut, 
ground,  powdered,  or  leaf  tobacco  that 
contains  or  delivers  nicotine  and  that  is 
intended  to  be  placed  in  the  oral 
cavity." 

FDA  did  not  receive  any  comments 
that  would  warrant  a  change  to 
§897.3(i).  However,  FDA  has  revised 
the  definition  to  refer  to  "any  product 
that  consists  of  cut.  ground,  powdered, 
or  leaf  tobacco  *   *   *   '  The  agency 
made  this  change  because  the  words 
"smokeless  tobacco"  are  often 
understood  as  meaning  a  "smokeless 
tobacco  product"  or  products. 
Additionally,  elsewhere  in  this  rule, 
FDA  has  replaced  "smokeless  tobacco 
product"  with  "smokeless  tobacco." 

(27)  Several  comments  requested 
definitions  for  additional  terms. 
Specifically,  one  comment  requested 
that  "advertising"  be  defined  to 
distinguish  between  trade  and  consumer 
advertising;  several  comments  requested 
that  "vending  machine"  be  defined  to 
exempt  machines  which  dispense 
cigarettes  to  cashiers,  machines  that 
dispense  individual  cigarettes,  or 
machines  that  scan  a  driver's  license  or 
age  of  majority  card  before  dispensing 
cigarettes;  and  several  comments 
requested  that  "playground"  be  defined 
for  clarity. 

The  agency  disagrees  that  additional 
definitions  are  necessary  for  the  terms 
"advertising"  and  "vending  macliine." 
However,  the  agency  has  clarified  the 
use  of  those  terms  in  the  relevant 
sections  of  the  preamble.  The  agency 
has  determined  that  a  definition  for  the 
term  "playground"  is  necessary,  and  has 


added  some  examples  to  §  897.30.  A 
discussion  of  the  comments  regarding 
the  definition  of  "playground"  can  be 
foimd  in  section  V^.  of  this  document. 

IV.AcceM 

Subpart  B  of  part  897  (now  retitled  as 
"Prohibition  of  Sale  and  Distribution  to 
Persons  Yo«pger  than  18  Years  of  Age") 
contains  the  restrictions  on  access  to 
cigarettes  and  smokeless  tobacco  by 
individuals  under  the  age  of  18.  This 
sul^jart,  by  imp>osing  restrictions  on 
manufacturers,  distributors,  and 
retailers,  is  intended  t6  ensiu^  that 
children  and  adolescents  cannot 
purchase  these  products. 

In  support  of  proposed  subpart  B.  the 
preamble  to  the  1995  proposed  rule 
cited  studies  showing  that  the  majority 
of  junior  high  and  high  school 
students — from  67  percent  of  9th  grade 
students  In  a  1990  survey  to  94  percent 
of  junior  high  and  high  school  students 
in  a  1986  survey — believed  that 
purchasing  cigarettes  and  smokeless 
tobacco  was  easy  (60  FR  41314  at  41322. 
August  11, 1995).  Other  studies 
supported  that  belief.  As  noted  in  the 
preamble  to  the  1995  proposed  rule,  the 
1994  Surgeon  General's  Report  entitled 
"Preventing  Use  Among  Young  People: 
A  Report  of  the  Surgeon  General"  (the 
1994  SCR)  examined  13  studies  of  over- 
the-coimter  (OTC)  sales  and  determined 
that  approximately  67  percent  of  minors 
are  able  to  purchase  cigarettes  illegally. 
The  1994  SGR  examined  nine  studies 
and  fo\uid  that  the  weighted  average 
rate  of  illegal  sales  to  children  and 
adolescents  frt>m  vending  machines  was 
88  percent. « 

Significant  niunbers  of  children  and 
adolescents  successfully  purchased 
smokeless  tobacco  as  well,  with  the 
success  rate  ranging  from  30  percent  for 
junior  high  school  students  to  62 
percent  for  senior  high  school  students 
(60  FR  41314  at  41322).  Ninety  percent 
of  smokeless  tobacco  users  in  jimior 
high  and  high  school  in  a  1986  survey 
said  they  bought  their  own  smokeless 
tobacco  (60  FR  41314  at  41322). 

Studies  indicate  that  a  comprehensive 
approach  to  reducing  young  people's 
access  to  cigarettes  and  smokeless 
tobacco  wcmld  be  more  effective  than 
reljring  primarily  on  retailer  education 
programs  about  the  need  to  prevent 
sales  to  imderage  persons.  For  example, 
the  preamble  to  the  1995  proposed  rule 
cited  a  comprehensive  conun unity 
intervention  in  Woodridge.  IL,  involving 
retailer  licensing,  regular  compliance 
checks,  and  penalties  for  mertiiant 
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violations.  The  Woodridge  program 
reduced  illegal  sales  from  70  percent  to 
less  than  5  percent  almost  2  years  later 
(60  FR  41314  at  41322).  Rates  of  both 
experimentation  and  regular  smoking 
decreased  more  than  50  percent  among 
seventh  and  eighth  grade  students  (60 
FR  41314  at  41322). 

In  contrast,  another  study  cited  in  the 
1995  proposed  rule  indicated  that 
retailer  education  programs,  alone,  may 
have  limited  utility.  In  the  study, 
retailers  received  informational 
packages  on  preventing  illegal  sales  to 
young  people,  yet  despite  these 
informational  packages,  yotmg  people 
were  able  to  buy  cigarettes  in  73  percent 
of  the  stores  that  received  these 
informational  packages,  and,  after  a 
comprehensive  retailer  educational 
program  was  conducted,  illegal  sales 
were  still  foimd  to  ocair  in  68  percent 
of  the  stores  (60  FR  41314  at  41322). 
When  the  program  began  issuing 
citations  to  violative  estabUshments,  the 
illegal  sales  rate  dropped  to  31  percent 
[Id.).  This  study,  as  well  as  other  studies 
reviewed  by  the  agency  in  the  1995 
proposed  rule  and  made  available  for 
public  comment  and  review,  led  the 
Food  and  Drug  Administration  (FDA)  to 
draft  a  comprehensive  proposal  to 
reduce  young  people's  access  to 
cigarettes  and  smokeless  tobacco  and  to 
make  explicit  the  responsibility  of 
manufacturers,  distributors,  and 
retailers  to  prevent  cigarette  and 
smokeless  tobacco  product  sales  to 
persons  under  18  years  of  age. 

Subpart  B  to  part  897  consists  of  four 
provisions.  Section  897.10  establishes 
the  general  responsibihties  of 
manufacturers,  distributors,  and 
retailers  to  ensure  that  the  cigarettes  and 
smokeless  tobacco  that  they 
manufacture,  label,  advertise,  package, 
distribute,  sell,  or  otherwise  hold  for 
sale  comply  with  the  requirements  in 
this  subpart.  The  agency  made  one 
minor  change  to  this  provision,  to 
change  "smokeless  tobacco  products"  to 
"smokeless  tobacco." 

Section  897.12  sets  forth  additional 
responsibilities  of  manufacturers. 
Proposed  §897. 12(a)  would  have 
required  manufacttirers  to  remove  from 
point  of  sale  all  violative  self-service 
displays,  advertising,  labeling,  and  other 
manufacturer-supplied  or  manufacttorer- 
owned  items.  In  response  to  comments 
from  manufacturers  and  sales 
representatives  objecting  to  their 
responsibility  for  items  not  owned  by 
them,  the  agency  has  amended  this 
provision  to  require  manufacturers  only 
to  remove  from  point  cf  sale  all  violative 
self-service  displays,  advertising, 
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labeling,  and  other  items  owned  by  the 
manufacturer. 

Proposed  §  897.12(b)  would  have 
required  manufactxuers'  representatives 
who  visit  a  point  of  sale  in  the  normal 
course  of  business  to  visually  inspect 
and  ensure  that  products  are  labeled. 
advertised,  and  distributed  in 
accordance  with  this  subpart.  In 
response  to  comments  questioning  the 
need  for  and  operation  of  this 
requirement,  FDA  has  deleted  this 
provision. 

Section  897.14  sets  forth  additional 
responsibilities  of  retailers.  Many  of  the 
comments  supported  the  requirements 
to  verify  age  and  to  ban  the  sale  of  single 
cigarettes.  Comments  were  divided  on 
the  requirement  for  a  direct  transaction. 
The  comments  opposing  the  1995 
proposed  rule  were  taken  into  account 
in  the  modifications  to  the  final  rule. 

The  final  rule  contains  a  new 
§897, 14(a).  which  states  that  no  retailer 
may  sell  cigarettes  or  smokeless  tobacco 
to  any  person  younger  than  18  years  of 
age.  This  new  paragraph  codifies  a 
concept  that  was  implicit  in  the  1995 
proposed  rule 

Proposed  §  897.14(a)  (now 
renumbered  as  §  897.14(b))  would  have 
required  that  the  retailer  or  an  employee 
of  the  retailer  verif\'  by  means  of 
photographic  identification  showing  the 
bearer's  date  of  birth  that  no  purchaser 
is  younger  than  18  years  of  age.  In 
response  to  changes  made  to  §  897.16 
regarding  mail-order  and  vending 
machine  sales  and  self-service  displays 
in  facihties  inaccessible  to  children  and 
adolescents,  the  final  rule  excepts  the 
requirements  for  proof  of  age  under 
these  limited  circumstances.  New 
§  897.14(b)(2)  eliminates  the  verification 
requirement  for  consumers  26  years  of 
age  or  older. 

Proposed  §  897.14(b}  (now  numbered 
as  §  897  14(c))  would  have  required  that 
cigarettes  or  smokeless  tobacco  be 
provided  to  the  purchaser  by  the  retailer 
or  an  emplovee  of  the  retailer,  without 
the  assistance  of  an  electronic  or 
mechanical  device,  such  as  a  vending 
machine.  The  final  provision  has  been 
modified  to  reflect  changes  made  to 
§897.16  permitting  vending  machines 
and  self-service  displays  in  certain 
limited  circumstances  and  to 
correspond  more  closely  to  the 
requirements  in  §897  16(c)(1). 

Proposed  §  897  14(c)  (now 
renumbered  as  §  897.14(d))  would  have 
prohibited  the  retailer  or  an  employee 
from  opening  any  cigarette  or  smokeless 
tobacco  package  to  sell  or  distribute 
individual  cigarettes  or  any  quantity  of 
the  product  that  is  smaller  than  the 


quantity  in  the  unopened  products.  In 
order  to  clarify  the  intent  of  this 
provision,  the  final  rule  prohibits 
retailers  from  breaking  or  othervsise 
opening  "any  cigarette  or  smokeless 
tobacco  product  package  to  sell  or 
distribute  individual  cigarettes  or  a 
number  of  unpackaged  cigarettes  that  is 
smaller  than  the  quantity  in  the 
minimum  cigarette  package  size  defined 
in  §897  16(b).  or  any  quantity  of 
cigarette  tobacco  or  smokeless  tobacco 
that  is  smaller  than  the  smallest  package 
distributed  by  the  manufacturer  for 
individual  consumer  use," 

The  final  rule  also  adds  §897. 14(e)  to 
clarif\-  that  each  retailer  is  responsible 
for  removing  all  violative  self-ser\'ice 
displays,  advertising,  labeling,  and  other 
items  located  in  the  retailer's 
establishment  or  for  bringing  those 
items  into  compliance  with  the 
requirements  in  this  rule.  This  provision 
complements  §  897.12  which  requires 
manufacturers  to  remove  manufactxirer- 
owTied.  violative  items  from  retail 
establishments. 

Section  897.16  establishes  the 
conditions  of  manufacture,  sale,  and 
distribution  Proposed  §  897.16(a) 
would  have  prohibited  the  use  of  a  trade 
or  brand  name  for  a  nontobacco  product 
as  the  trade  or  brand  name  for  a  tobacco 
product  "except  for  tobacco  products  on 
which  a  trade  or  brand  name  of 
nontobacco  product  was  in  use  on 
January  1,  1995,"  The  only  change  to 
§897, 16(a)  has  been  to  clarifv  the 
agency's  intent  by  amending  the 
language  to  restrict  manufacturers  to 
those  product  names  "whose  trade  or 
brand  name  was  on  both  a  tobacco 
product  and  a  nontobacco  product  that 
were  sold  in  the  United  States  on 
Januar}'  1.  1995." 

Section  897.16(b)  would  have 
established  a  minimum  package  size  of 
20  for  cigarettes.  The  final  rule  was 
amended  only  to  provide  a  very  limited 
exception  consistent  with  the  changes 
made  to  §  897.16(c)(2)(ii),  discussed 
below 

Proposed  §  897  16(c)  would  have 
prohibited  vending  machines,  self- 
service  displays,  mail-order  sales,  and 
other  "impersonal"  modes  of  sale  and 
required  direct,  face-to- face  exchanges 
between  retailers  and  consumers.  In 
response  to  comments  criticizing  the 
restrictions  as  inconveniencing  adults, 
the  agency  has  amended  this  section. 
The  final  rule  allows  mail-order  sales 
(except  for  mail-order  redemption  of 
coupons  and  the  distribution  of  firee 
samples  through  the  mail).  The  final 
rule  also  allows  vending  machines  (even 
those  selling  packaged,  single 


cigarettes),  and  self-ser\'ice  displays 
(merchandisers)  in  facihties  that  are 
inaccessible  to  persons  under  the  age  of 
18. 

Proposed  §  897.16(d)  would  have 
prohibited  manufacturers,  distributors, 
and  retailers  from  distributing  any  free 
samples  of  cigarettes  or  smokeless 
tobacco.  FDA  made  one  minor  change  to 
this  provision,  changing  the  words 
"manufacturers,  distributors,  and 
retailers  may  not  distribute"  to  "no 
manufacturer,  distributor,  or  retailer 
may  distribute"  free  samples. 

The  final  rule  adds  a  new  §  897.16(e) 
to  prohibit  manufacturers,  distributors, 
and  retailers  from  selling,  distributing, 
or  causing  to  be  sold  or  distributed 
cigarettes  or  smokeless  tobacco  with 
advertising  or  labeUng  that  does  not 
comply  with  the  rule's  advertising  and 
labeliiig  requirements.  This  provision  Is 
intended  to  clarify  that  the  rule's 
advertising  and  labeling  requirements 
are  conditions  on  the  sale,  distribution, 
and  use  of  these  products. 

A.  General  Comments 

The  agency  received  many  general 
comments  both  in  support  of  and  in 
opposition  to  proposed  subpart  B  of  part 
897.  Comments  supporting  the  1995 
proposed  rule  often  stated  that  the  rule, 
if  finaUzed.  would  help  prevent  young 
people  from  obtaining  or  using 
cigarettes  and  smokeless  tobacco  and 
would  eventually  lead  to  a  healthier 
population  and  lower  health  care  costs. 
The  agency  also  received  comments 
from  attorneys  general  of  more  than  25 
States  concluding  that,  overall,  the  1995 
proposed  rule  "should  be  a  crucial 
component  of  a  national  effort  by 
Federal,  State,  and  local  officials  to  help 
our  youngest  generation  of  Americans 
avoid  suffering  preventable  disease  and 
prematiire  death  from  the  use  of  tobacco 
products." 

Comments  opposing  the  1995 
proposed  rule,  in  general,  asserted  that 
FDA  regulation  was  unnecessary  or 
unauthorized  or  that  the  proposed 
requirements  would  be  ineffective.  The 
following  is  an  analysis  of  and  response 
to  these  general  comments. 

(1)  Several  comments  stated  that  the 
1995  proposed  rule  violates  the 
Commerce  Clause  of  the  Constitution. 
The  comments  argued  that  there  is  no 
equivalent  to  a  congressional  finding 
that  the  regulated  activity  at  issue — the 
sale  of  tobacco  products  to  children  and 
adolescents — affects  interstate 
commerce,  nor  is  the  regulation 
reasonably  adapted  to  an  end  permitted 
by  the  Constitution.  They  argued  that 
the  regulation  of  tobacco  products  by 
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the  Federal  Govenunent  is 
impermissible  based  od  United  States  v. 
Lopez,  115  S.Q.  1624  (1995)  (Congress 
lacked  power  under  Commerce  Clause 
to  criminalize  possession  of  a  gun 
within  1,000  feet  of  a  school). 

The  agency  disagrees  with  these 
comments.  The  Constitution  gives 
Congress  the  power  "[t]o  regulate 
Commerce  with  foreign  Nations,  and 
among  the  several  States,  and  with  the 
Indian  Tribes."  Under  the  Commerce 
Clause,  Congress  may  "regxUate  those 
activities  having  a  substantial 
relationship  to  interstate  commerce,  i.e., 
those  activities  that  substantially  affect 
interstate  commerce"  (Lopez,  115  S.Ct. 
at  1629-30  (ciution  omitted)).  The 
Supreme  Court  has  consistently  held 
that  Congress  acted  within  its  powers 
under  the  Commerce  Clause  when  it 
enacted  and  subsequently  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  (See  United  States  v.  SuUivan, 
332  U.S.  689,  697-98  (1948);  United 
States  V.  Walsh,  331  U.S.  432.  437-38 
(1947):  Weeks  V.  United  States,  245  U.S. 
618,  622  (1918);  Seven  Cases  of 
Eckman's  Alternative  v.  United  States, 
239  U.S.  510.  514-15  (1916);  McDennott 
V.  Wisconsin,  228  U.S.  115, 128  (1913); 
Hipolite  Egg  Co.  v.  United  States,  220 
U.S.  45,  58  (1911).)  Regulation  of 
tobacco  products  is  a  legitimate  exercise 
of  FDA's  authority  under  the  act  to 
regulate  drugs  and  devices  and  is 
therefore  within  the  scope  of  Congress' 
power  under  the  Commerce  Clause. 

The  Supreme  Court's  recent  opinion 
in  Lopez  does  not  affect  this  analysis.  As 
the  Court  noted,  "(t]he  possession  of  a 
gun  in  a  local  school  zone  is  in  no  sense 
an  economic  activity  that  might, 
through  repetition  elsewhere, 
substantially  affect  any  sort  of  interstate 
commerce."  (See  Lopez,  115  S.Ct.  at 
1634:  see  also  Id.  at  1640  (Kennedy,  J., 
conciuring]  ("[Hjere  neither  the  actors 
nor  their  conduct  have  a  commercial 
character,  and  neither  the  purposes  nor 
the  design  of  the  statute  have  an  evident 
commercial  nexus.").) 

By  contrast,  this  tobacco  regulation 
affects  conduct  that  is  distinctly 
commercial  in  character.  In  particular, 
the  access  restrictions — the  national 
minimum  age  for  purchase  of  tobacco 
products  and  the  restrictions  on  hand- 
to-hand  sales,  sales  from  opened 
packages,  package  size,  vending 
machine  sales,  and  self-service 
displays — all  involve  actors 
(manufacturers,  vendors,  and 
consiuners)  and  conduct  (the  marketing, 
sale,  and  purchase  of  products  that  are 
themselves  in  interstate  commerce)  that 
are  quintessentially  commercial  (see, 


e.g.,  Katzenbach  v.  McClung,  379  U.S. 
294.  298-304  (1964)  (under  the 
Conunerce  Clause,  Congress  may 
regulate  activities  of  restaurants  that 
serve  food,  a  substantial  portion  of 
which  has  moved  in  interstate 
commerce)}.  In  addition,  the  purpose 
and  design  of  the  regulation — to  deter 
this  commercial  activity  directed  at 
persons  under  the  age  of  18  in  order  to 
reduce  addiction  to  the  nicotine  in  these 
products — has  the  requisite  commercial 
nexus.  (See,  e.g..  Heart  of  Atlanta  Hotel, 
Inc.  V.  United  States,  379  U.S.  241 
(1964):  Perez  v.  United  States,  402  U.S. 
146  (1971).)  Moreover,  because  youths 
alone  purchase  an  estimated  $1.26 
biUion  of  tobacco  products  aimually,  the 
regulated  activity — sales  of  tobacco 
products — substantially  affects 
interstate  commerce.  ^^ 

As  noted,  tobacco  products  are  in 
interstate  conunerce  as  defined  in 
section  201(b)  of  the  act  (21  U.S.C. 
321(b)).  Cigarettes  manufactiued  in  the 
United  States  include  myriad 
components  that  are  in  interstate 
commerce.  For  example,  American-type 
blended  cigarettes  contain  oriental 
tobacco  imported  from  Greece,  Turkey, 
Russia,  Yugoslavia,  or  Bulgaria,  and 
they  may  also  contain  imported  flue- 
cured  tobacco  from,  for  example. 
Zimbabwe  or  Brazil.  In  addition,  they 
contain  other  tobacco  and  tobacco 
products,  filters,  paper,  ammonia, 
sugars,  humectant,  licorice,  and  cocoa, 
among  nearly  600  other  possible 
ingredients.  (See  generally  Brown,  C.  L., 
The  Design  of  Cigarettes,  Hoechst 
Celanese  Corp.,  Charlotte,  NC  (3d  ed. 
1990);  "Ingredients  Added  to  Tobacco 
in  the  Manufacture  of  Qgarettes  by  the 
Six  Major  American  Cigarette 
Companies,"  (April  12,  1994)). 
Similarly,  smokeless  tobacco  is  made 
from  tobacco  grown  in  Pennsylvania 
and  Wisconsin  or  in  Kentucky  and 
Tennessee  and  contains  other 
ingredients  from  a  list  of  over  560,  such 
as  sugar,  molasses,  and  licorice,  which 
are  in  interstate  commerce.  (See  The 
Health  Consequences  of  Using 
Smokeless  Tohacco:  A  Report  of  the 
Advisory  Committee  to  the  Suigeon 
General,  DHHS.  PHS,  p.  5.  1986; 
"Smokeless  Tobacco  Ingredient  List  as 
of  April  4,  1994,  attached  to  letter  of 
May  3, 1994,  from  Stuart  M.  Pape  to  the 
Hon.  Henry  A.  Waxman  and  the  Hon. 
ThomasJ.  BUley.Jr.) 

(2)  The  comments  also  suggested  that 
Congress'  Commerce  Clause  powers  do 
not  allow  imposition  of  a  national 


"DiFranza,  J.  R..  and  J.  B.  Tye,  "Who  ProfiU  from 
Tobacco  Sales  to  Children?"  JAMA,  voL  263,  No. 
20,  pp.  2784-2787, 1990. 


minimum  age  for  the  purchase  of 
tobacco  products. 

The  agency  disagrees.  The  cases  cited 
in  these  comments.  South  Dakota  v. 
Dole,  483  U.S.  203  (1987)  and  Oregon  v. 
Mitchell,  400  U.S.  112  (1970),  do  not 
address  the  Commerce  Clause,  and  there 
is  no  case  law  suggesting  that  an  agency 
may  not  impose  regulations  on 
commerce  based  on  the  age  of  people 
involved,  under  a  statute  passed 
pursuant  to  Congress'  Commerce  Clause 
power,  and  in  particular  that  an  agency 
may  not  set  a  national  minimum  age  for 
sales  of  cigarettes  and  smokeless 
tobacco  in  order  to  reduce  the  risks  of 
addiction  and  to  health  associated  with 
their  use  by  individuals  under  age  18. 
In  fact,  under  its  authority  to  regulate 
commerce,  Congress  may  exclude  from 
interstate  commerce  goods  produced  by 
children  workers.  United  States  v. 
Darby,  312  U.S.  100, 115-17  (1941) 
(overruling  Hammer  v.  Dagenhart,  247 
U.S.  251  (1918).  which  held  that 
Congress  lacked  power  to  exclude 
products  of  child  labor  from  interstate 
commerce),  and  criminalize,  for 
example,  the  transportation  in  interstate 
commerce  of  pornography  involving 
children  (18  U.S.C.  2251  through  2259). 
or  the  sale  of  firearms  and  ammunition 
to  individuals  under  the  age  of  18  (18 
U.S.C.  922(b)(1)). 

Moreover,  "'[t)he  authority  of  the 
Federal  government  over  interstate 
commerce  does  not  diffier'  *  •  *  'in 
extent  or  character  from  that  retained  by 
the  states  over  intrastate  commerce.'" 
(See  Heart  of  Atlanta  Hotel,  379  U.S.  at 
260  (quoting  United  States  v.  Rock 
Royal  Co-op.,  Inc..  307  U.S.  533.  569-70 
(1939)).)  States  may  set  a  minimum  age 
for  sales  of  cigarettes  and  smokeless 
tobacco,  and  these  products  are  in 
interstate  commerce  (and  as  devices,  are 
presumed  under  section  709  of  the  act 
to  be  in  interstate  commerce  for  the 
purpose  of  jurisdiction  under  the  act). 
Thus,  it  follows  that  the  Federal 
Government  may  establish  a  national 
minimum  age  for  sales  of  tobacco 
products. 

In  siunmary,  the  imposition  of  a 
national  minimum  age  for  purchase  of 
tobacco  products  and  restrictions  on 
hand-to-hand  sales,  sales  from  opened 
packages,  package  size,  vending 
machine  sales,  and  self-service  displays 
is  within  Congress'  authority  imder  the 
Commerce  Clause. 

(3)  Several  comments  ai^ed  that  the 
regulation's  imposition  of  a  national 
minimum  age  for  purchase  of  tobacco 
products  and  its  restrictions  on 
impersonal  sales,  sales  from  opened 
packages,  package  size,  vending 
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machine  sales,  and  self-service  displays 
violate  the  Tenth  Amendment  to  the 
Constitution.  In  particular,  the 
comments  argued  that  the  regulation  of 
tobacco  products  and  decisions  about 
eligibility  and  maturity  are  traditionally 
State  functions,  and  that  this  fact 
required  Congress  to  have  made  it 
unmistakably  clear  by  statute  that  it 
intended  FDA  to  regulate  tobacco 
products. 

The  agency  believes  that  this 
regulation  does  not  violate  the  Tenth 
Amendment.  The  Tenth  Amendment 
provides  that  "|t]he  powers  not 
delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States 
respectively,  or  to  the  people."  It 
follows  that,  "(i)f  a  power  is  delegated 
to  Congress  in  the  Constitution,  the 
Tenth  Amendment  expressly  disclaims 
any  reservation  of  that  power  to  the 
States."  (See  New  York  v.  United  States, 
505  U.S.  144. 156.)  Because  FDA  is 
acting  under  the  act,  which  Congress 
enacted  imder  its  Commerce  Clause 
authority,  there  is  no  Tenth  Amendment 
violation. 

FDA  disagrees  that  regxilation  of 
tobacco  sales  or  decisions  about 
eligibihty  and  maturity  are  traditional 
State  functions.  Even  if  they  were, 
however,  that  hct  would  not  implicate 
the  Tenth  Amendment.  "As  long  as  it  is 
acting  within  the  powers  granted  it 
under  the  Constitution.  *   •   •  Congress 
may  legislate  in  areas  traditionally 
regulated  by  the  States"  [Gregory  v. 
Ashcwft,  501  U.S.  452.  460  (1991)). 
Because  the  agency  is  acting  to  regulate 
cigarette  and  smokeless  tobacco  sales  in 
orfer  to  eliminate  the  health  risks  of 
those  products,  and  is  doing  so  under  a 
statute  passed  under  Congress' 
Commerce  Claiise  power,  these 
provisions  do  not  violate  the  Tenth 
Amendment. 

Further,  Congress  need  not  make  its 
intention  to  regulate  in  such  areas 
"unmistakably  clear  in  the  language  of 
[a]  statute,"  Will  v.  Michigan  Dept.  of 
State  Police.  491  U.S.  58.  65  (1989) 
(quotations  omitted),  as  suggested  in  the 
comments.  This  requirement  only 
applies  to  Federal  statutes  that  "go(! 
beyond  an  area  traditionally  regulated 
by  the  States"  to  affect  "decisionls]  of 
the  most  fundamental  sort  for  a 
sovereign  entity,"  Gregory,  501  U.S.  460, 
because  such  statutes  "alter  the  usual 
constitutional  balance  between  the 
States  and  the  Federal  Government," 
Will,  491  U.S.  65  (quotations  omitted): 
see  also  Seminole  Tribe  of  Florida  v. 
Florida.  116  S.Q.  1114.  1123-1132 
(1996)  (holding  that,  even  if  Congress, 


acting  imder  the  Commerce  Clause, 
makes  ita  intmtion  to  subject 
unconsenting  States  to  Federal  suits  by 
private  parties  absolutely  clear,  the 
Eleventh  Ammdment  bars  such  suits) 
Regulation  of  the  sale  of  cigarettes  and 
smokeless  tobacco  does  not 
fundamentally  affect  the  States' 
prerogatives  imder  the  Constitution 
(such  as  abrogating  the  States'  sovereign 
immunity),  and  SO  Congress  need  not 
have  made  it  unmistakably  clear  by 
statute  that  it  intended  FDA  to  regulate 
their  sale. 

In  summary,  the  agency  is  imposing  a 
national  minimum  age  for  purchase  of 
tobacco  producta  and  restrictions  on 
impersonal  sales,  sales  from  opened 
packages,  package  size,  vending 
machine  sales,  and  self-sovice  displays 
in  order  to  eliminate  the  health  risks  to 
young  people  associated  with  products 
in  interstate  commerce.  These 
provisions  therefore  do  not  violate  the 
Tenth  Amendment. 

(4)  A  comment  from  an  industry  trade 
association  stated  that  the  Ninth 
Amendment  to  the  Constitution  is  a 
"barrier  to  federal  laws  that  would 
restrict  freedom  of  adults  as  well  as 
others  to  use  tobacco  products."  Several 
comments  from  adults  expressed  similar 
argiunenta  regarding  an  adult's 
"freedom"  to  piuchase  or  use  tobacco 
products. 

The  agency  disagrees  that  ita 
imposition  of  a  national  minimum  age 
for  purchase  of  tobacco  products  and  its 
restrictions  on  hand-to-hand  sales,  sales 
from  opened  packages,  package  size, 
vending  machine  sales,  and  self-service 
displays  impinge  on  unenumerated 
righta  protected  by  the  Ninth 
Amendment. 

The  Ninth  Amendment  provides  that 
"(t]he  eniuneration  in  the  Constitution, 
of  certain  righta,  shall  not  be  construed 
to  deny  or  disparage  others  retained  by 
the  people."  Although  not  a  source  of 
righta  itself,  the  Ninth  Amendment 
nevertheless  "showls]  the  existence  of 
other  fundamental  personal  rights  '  and 
that  'Uberty'  protected  by  the  Fifth 
*  *   *  AmendmentO  from  infringement 
by  the  Federal  Government  *  *  *  is  not 
restricted  to  rights  specifically 
mentioned  in  the  first  eight 
amendmenta."  Griswold  v.  Connecticut, 
381  U.S.  479,  493  (1965)  (Goldberg,  J. 
concurring). 

The  fined  rule  regulates  commerdal 
transactions  involving  tobacco  producta 
to  limit  yoiuig  people's  access  to  them. 
Young  people  do  not  have  an 
unenumerated,  fundamental  right 
protected  by  the  Constitution  to  have 
commercial  access  to  tobacco  producta. 


(See  Bowers  v.  Hardwick.  478  US  186. 
190  (1986).)  Nor  does  the  agency  beUeve 
that  it  is  merely  a  specific  manifestation 
of  a  broader  right.  Id  at  199  (Blackmun. 
)..  dissenting),  whether  styled  as  the 
right  to  privacy.  Griswold,  381  U.S.  at 
484—485.  or  to  be  let  alone,  Olmstead  v. 
United  States.  277  U.S.  438,  478  (1928) 
(Brandeis,  ].,  dissenting),  or  to 
individual  autonomy,  Carey  v. 
Population  Services  Int'l.  431  U.S.  678, 
687  (1977), 

In  particular,  the  right  to  privaq.  does 
not  protect  commercial  access  to 
tobacco  products  for  young  people, 
because  restricting  sales  of  addicting 
tobacco  producta  to  young  people  "is 
within  the  area  of  governmental  interest 
in  protecting  public  health  "  (See 
Rutherford  v.  United  States.  616  F.2d 
455.  457  (10th  Cirl,  (right  to  pnvacy 
does  not  include  access  to  laetnle)  cert. 
denied.  449  U.S.  937  (1980):  see  also 
Camohan  v.  United  States.  616  F.2d 
1120.  1122  (9th  Cir.  1980) 
("Constitutionafrights  of  privacy  and 
personal  liberty  do  not  give  mdividuais 
the  right  to  obtain  laetnie  free  of  the 
lawful  exercise  of  government  poUce 
power"):  United  States  v  Horsley.  519 
F.2d  1264,  1265  (5th  Cir.  1975),  (holding 
that  right  of  privacy  does  not  protect 
possession  of  marijuana  with  intent  to 
distribute)  cert  denied.  424  U.S.  944 
(1976);  United  States  v  Kiffer,  477  F.2d 
349.  352  (2d  Cir.)  (same),  cert,  denied, 
414  U.S.  831  (1973).)  The  agency 
therefore  concludes  that  this  rule  does 
not  abridge  an  unenumerated. 
fundamental  right  reserved  to  the 
people  by  the  Ninth  Amendment  to  the 
Constitution. 

(5)  Several  commenta  suggested  that 
comprehensive  regulations  were 
unnecessarv'.  Instead,  these  commenta 
advocated  training  programs  for  retailers 
and.  more  specifically,  for  retail  sales 
clerks.  These  training  programs  would 
be  based  either  on  voluntar>  efforts  by 
the  affected  industries  or  un  in-house, 
employee  training  programs.  A  few 
commenta  argued  that  any  regulations  to 
restrict  access  to  cigarettes  and 
smokeless  tobacco  would  be  futile 
because  young  people  "would  get  the 
products  anyway" 

The  agency  disagrees  with  these 
comments  The  preamble  to  the  1995 
proposed  rule  indicated  that 
informational  or  trairung  programs, 
alone  or  without  any  enforcement 
mechanisms,  have  limited  success  (60 
FR  41314  at  41322).  Given  the  health 
risks  caused  by  or  associated  with  these 
products  and  the  evidence  that  current, 
volimtary  restrictions  on  youth  access 
are  ineffective,  FDA  beheves  that  it 
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needs  to  develop  an  effective, 
mandatory  program  under  the  act  to 
restrict  young  people's  access  to 
cigarettes  and  smokeless  tobacco.  The 
agency  cannot  and  should  not  abdicate 
its  public  health  responsibilities  in 
deference  to  voluntary  efforts  to  inform 
employees  or  other  parties  on  the  sale 
and  distribution  of  these  products,  given 
the  evidence  cited  in  the  preamble  to 
the  1995  proposed  rule  that  such 
programs  must  be  bolstered  by 
government  sanctions  and  measures  like 
those  in  subpart  B  of  part  897  in  order 
to  be  effective 

(6)  Other  comments,  particularly 
those  submitted  by  a  few  State 
legislators,  claimed  that  States  should 
be  free  to  allocate  their  resources  as  they 
v/ished  so  that,  if  a  State  decided  not  to 
address  a  particular  issue,  such  as 
access  to  tobacco  products,  that  decision 
would  be  within  the  State's  purview. 
In  contrast,  comments  submitted  by 
State  and  local  pubUc  health  officials 
were  unanimous  m  recAnmending 
strong  Federal  leadership  in  reducing 
young  people's  access  to  cigarettes  and 
smokeless  tobacco. 

The  agency  believes  that  the 
comments  opposing  the  rule 
misinterpret  the  rule's  scope  and 
application  The  rule  does  not  require 
States  to  enforce  any  provision,  nor  does 
it  require  States  to  allocate  resources  in 
any  manner  FDA  will  enforce  the  rule 
as  it  does  any  other  rule,  by  using  FDA's 
own  resources  or,  where  appropriate 
and  with  cooperation  &x>m  State 
officials,  by  "commissioning"  State 
officials  to  perform  specific  functions  on 
the  agency's  behalf.  FDA  is  authorized, 
under  section  702(a)  of  the  act  (21 
U.S.C.  372).  to  conduct  examinations 
and  investigations  through  any  health, 
food,  or  drug  officer  or  employee  of  any 
State,  territory,  or  political  subdivision 
commissioned  as  an  officer  of  DHHS.  In 
most  cases,  a  commissioned  State  or 
local  government  official  is  authorized 
to  perform  one  or  more  of  the  following 
functions:  (1)  Conduct  examinations, 
inspections,  and  investigations  imder 
the  act;  (2)  collect  and  obtam  samples; 
(3)  copy  and  venfy  records;  and  (4) 
receive  and  review  official  FDA 
documents  «"  The  scope  of  the  official's 
authority  depends  on  his  or  her 
quaUfications.  and  the  commissioning 
process  involves  active  and  voluntary 
participation  by  States  in  identifying 
suitable  candidates  for  commissioning 
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and  establishing  the  scope  of  the 
commissioned  official's  duties. 

(7)  A  few  comments  claimed  that  the 
rule  would  create  friction  between 
States  and  the  Federal  Government 
because,  according  to  these  comments, 
FDA  would  be  interfering  in  State 
affairs.  Some  comments  also  claimed 
that  the  rule  would  make  State  efforts 
less  effective  because  State  regulatory  or 
police  agencies  would  defer  to  FDA. 
In  contrast,  as  noted  above,  several 
State  attorneys  general  expressed  a 
different  view,  stating  that  the  rule 
would  strengthen  State  efforts  to  reduce 
cigarette  and  smokeless  tobacco  use 
among  yoimg  people. 

The  agency  respectfully  disagrees 
with  those  comments  that  claim  FDA 
wiU  be  interfering  in  State  affairs  or  that 
the  rule  will  create  friction  or 
imdermine  the  effectiveness  of  State 
officials.  The  agency  has  a  history  of 
cooperative  relations  with  State 
regulatory  officials.  For  example,  as 
mentioned  earlier,  section  702(a)  of  the 
act  authorizes  FDA  to  commission  State 
officials  to  pwrform  specific  functions  on 
FDA's  behalf.  FDA  also  works  with 
State  officials  in  implementing  statutes 
such  as  the  Prescription  Drug  Marketing 
Act  of  1987.  the  Nutrition  labeling  and 
Education  Act  of  1990.  and  the 
Mammography  Quality  Standards  Act  of 
1992.  Given  this  history  of  cooperation 
between  FDA  and  State  regulatory 
agencies,  FDA  does  not  agree  that  the 
rule  will  create  friction  between  FDA 
and  State  authorities  or  undermine  the 
effectiveness  of  State  officials. 

(8)  Many  comments  argued  that  the 
1995  proposed  rule  would  restrict  an 
adult's  ability  to  purchase  or  select 
cigarettes  and  smokeless  tobacco. 
Several  asserted  that  regulations  would 
be  ineffective  because  young  people 
would  obtain  cigarettes  and  smokeless 
tobacco  anyway.  Hence,  these 
comments  would  eliminate  all 
provisions  intended  to  reduce  a  young 
person's  access  to  these  products. 

In  contrast,  many  comments 
supported  the  rule,  stating  that  it  would 
reduce  a  young  person's  easy  access  to 
and  opportunity  for  early 
experimentation  with  cigarettes  and 
smokeless  tobacco,  help  reduce  the  use 
of  those  products  by  young  people,  and 
prevent  young  people  from  suffering 
adverse  health  effects  associated  with 
using  these  products. 

The  agency  agrees  that  the  rule  may 
have  an  incidental  effect  on  an  adult's 
ability  to  purchase  cigarettes  or 
smokeless  tobacco,  but  FDA  emphasizes 
that  the-rule's  benefits  far  outweigh  any 
inconvenience  to  adults.  FDA  has 


narrowly  focused  the  rule  to  address 
those  activities  and  practices  that  are 
especially  appealing  to,  or  used  by, 
young  people  and  to  preserve,  to  the 
fullest  extent  practicable,  an  adult's 
ability  to  purchase  these  products.  Any 
inconvenience  to  adults  should  be 
slight.  For  example,  although  the  final 
rule  eliminates  self-service  displays  for 
cigarette  packages  in  facilities  that  are 
accessible  to  yoimg  people,  the  limited 
amount  of  time  spent  in  requesting  and 
receiving  a  cigarette  pack  finom  a  retail 
clerk  should  not  result  in  hardship  on 
adults.  The  agency  has  also  amended 
the  rule,  as  discussed  in  section  IV. E.  of 
this  document  to  retain  specific  modes 
of  sale  that  are  restricted  to — or  used 
almost  exclusively  by — adults.  These 
amendments  respond  to  conunents  from 
adult  consumers  and  retailers  that 
young  people  cannot  or  do  not  use 
certain  modes  of  sale  and  so  those 
modes  of  sale  should  remain  available 
to  adults. 

(9)  Several  comments  argued  that  the 
1995  proposed  rule  "intruded"  on 
private  life  or  'discriminated  "  against 
adult  cigarette  and  smokeless  tobacco 
users. 

In  contrast,  other  comments  agreed 
that  FDA  has  jurisdiction  over  cigarettes 
and  smokeless  tobacco  and  that  the  rule 
was  an  appropriate  exercise  of  FDA's 
authority  and  properly  focused  on 
curtailing  access  by  young  people. 
Several  comments  suggested  amending 
the  rule  to  add  restrictions  for  adults,  to 
ban  smoking,  or  to  provide  information 
to  help  all  smokers  to  stop  smoking. 

As  stated  earlier,  the  agency  has 
drafted  the  rule  as  narrowly  as  possible 
to  restrict  the  sale  and  distribution  of 
these  products  to  children  and 
adolescents,  while  preserving  adults' 
ability  to  purchase  the  products. 

As  for  extending  the  rule  to  include 
adults  or  to  ban  smoking.  FDA  declines 
to  adopt  the  comments'  suggestion.  As 
discussed  in  section  lU.A.  of  this 
document,  the  President,  and  the  agency 
in  its  preamble  to  the  1995  proposed 
rule,  have  stated  that  removing 
cigarettes  and  smokeless  tobacco  from 
the  market  would  not  be  in  the  best 
interests  of  the  public  health.  The 
agency  adheres  to  this  position. 

(10)  Many  comments  urged  FDA  to 
refrain  from  rulemaking  and  instead  rely 
on  voluntary,  manufacturer-developed 
or  retailer-developed  programs,  such  as 
"Action  Against  Access,  "  "It's  the 
Law,"  and  'We  Card,"  to  prevent  sales 
to  young  people.  Some  would  require 
retailers  and  their  employees  to  be 
trained  to  comply  with  existing  State 
and  local  laws.  Sieveral  large  retail 
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chains  described  the  programs  they 
already  have  in  place. 

Other  comments  expressed  skepticism 
about  such  programs  and.  therefore, 
strongly  supported  FDA's  rulemaking 
activities. 

The  agency  declines  to  rely  solely  on 
voluntarv',  manufacturer-  or  retailer- 
developed  programs  to  prevent  sales  to 
young  people.  The  agency  is  regulating 
cigarettes  and  smokeless  tobacco  as 
devices  under  the  act.  Volimtary 
programs  cannot  serve  as  a  substitute  for 
such  regulation  and  do  not  provide 
many  of  the  safeguards  that  the  act 
provides. 

As  for  retailer  programs  to  train 
employees  not  to  sell  cigarette  and 
smokeless  tobacco  to  young  people, 
FDA  believes  that  such  training  efforts 
will  help  retailers  comply  with  their 
obligations  under  §  897  14.  However, 
retailer  training  programs,  alone,  will 
not  be  as  effective  as  the  rule's 
comprehensive  approach  because  such 
training  would  not  affect  certain 
activities  (such  as  free  samples  and 
advertising)  that  are  used  bv  or  appeal 
to  young  people. 

Similarly,  voluntary,  manufacturer- 
developed  programs  are  not  sufficient  to 
prevent  sales  to  young  people  Such 
programs  purport  to  deter  young  people 
from  using  cigarettes  or  smokeless 
tobacco  until  they  reach  legal  age,  but 
often  omit  retail  activities  or  impose  no 
sanctions  if  a  voluntary  code  or 
provision  is  violated  For  example,  one 
comment  supported  the  rule,  in  part, 
because  a  retailer  gave  the  author,  when 
he  was  15  years  old,  and  other  children 
free  cigarettes.  A  manufacturer- 
developed  program  might  not  be 
effective  at  curtailing  such  practices  by 
retailers,  whereas  the  rule  bars 
distribution  of  free  samples  by 
manufacturers,  distributors,  and 
retailers. 

(11)  One  comment  suggested 
amending  the  rule  to  include 
advertisers. 

FDA  declines  to  amend  the  rule  as 
suggested  bv  the  comment.  The  agency's 
authority  attaches  to  the  product  and 
those  responsible  for  its  manufacture, 
distnbution.  or  sale  in  interstate 
commerce.  Advertisers  do  not  have 
control  over  the  products  and 
presumably  act  at  the  direction  of 
manufacttirers,  distributors,  and 
retailers.  If  an  advertisement  violated 
the  requirements  of  this  part,  the  agency 
would  hold  the  appropriate 
m.anufacturer,  distributor,  or  retailer 
responsible  for  the  violative 
advertisement. 


(12)  One  comment  argued  that 
cigarettes  should  be  sold  by  prescnption 
only.  Other  comments  opposing  the  rule 
predicted  that  the  agency  would  require 
prescnptions. 

The  agency  declines  to  amend  the 
rule  to  require  prescriptions.  Such  a 
requirement  would  unduly  affect  adults 
and  retailers  and,  FDA  expects  that  the 
more  narrowly  tailored  provisions  in 
subpart  B  of  part  897  will  adequately 
restrict  young  people's  access  to  these 
products. 

(13)  One  comment  criticized  the  1995 
proposed  rule  for  not  restricting  where 
cigarettes  and  smokeless  tobacco  may  be 
sold.  The  comment  said  that  pharmacies 
and  health  care  facilities  often  sell  these 
products  and  that  such  sales  undermine 
the  credibility  of  health  warnings 
related  to  these  products.  The  comment 
suggested  that  FD.^  prohibit 
"inappropriate  places"  from  selling 
these  products 

FDA  declines  to  amend  the  rule  as 
suggested  by  the  comment.  The  agency 
has  no  information  or  cntena  that 
would  permit  it  to  determine  whether 
certain  places  or  types  of  establishments 
are  not  "appropriate"  for  selling 
cigarettei  and  smokeless  tobacco. 

B  General  Responsibilities  of 
Manufacturers.  Distnbutors,  and 
Retailers  (§897.10) 

Proposed  §  897  10  would  have 
required  each  manufacturer,  distributor, 
and  retailer  to  be  responsible  for 
ensuring  that  the  cigarettes  or  smokeless 
tobacco  that  it   'manufactures,  labels, 
advertises,  packages,  distributes,  sells, 
or  otherwise  holds  for  sale"  comply 
with  the  requirements  m  part  897.  FDA 
proposed  this  provision  setting  forth 
these  general  responsibilities  as  part  of 
the  agency's  comprehensive  program  to 
reduce  voung  people  s  access  to 
cigarettes  and  smokeless  tot)acco. 
Through  this  provision  FDA  intended  to 
ensure  that  these  products,  from  the 
time  of  their  manufacture  to  the  time  of 
their  purchase,  comply  with  part  897 
and  that  manufacturers,  distributors, 
and  retailers  appreciate  their  roles,  and 
carry  out  their  legal  responsibihties  to 
reduce  the  accessibility  and  appeal  of 
these  products  to  yoimg  people.  The 
final  rule  retains  §  897.10  without  any 
significant  changes. 

1X4)  Many  comments  interpreted 
proposed  §  897  10  as  imposing  strict 
liability  on  manufacturers,  distributors, 
and  retailers,  Generally,  these  comments 
interpreted  the  1995  proposed  rule  as 
making  a  party  responsible  for 
violations  committed  by  another  party, 
even  if  the  former  was  unaware  that  the 


violation  had  been  committed  by  the 
latter.  Some  comments  asserted  that  the 
agency  cannot  impose  such  vicarious 
liabihty,  under  these  comments' 
interpretation  of  United  States  v. 
Dotterweich,  320  U.S.  277  (1943),  and 
United  States  v.  Park.  421  U.S.  658 
(1975).  One  comment  acknowledged 
that  proposed  §  897.10,  when  read 
literally,  would  not  hold  parties 
responsible  for  acts  committed  by  other 
parties,  but  nevertheless  claimed  that, 
despite  such  language,  FDA  would  hold 
manufacturers,  distributors,  and 
retailers  liable  for  any  action  committed 
by  any  party. 

The  agency  believes  that  the 
comments  have  misinterpreted  §  897.10. 
Section  897,10  holds  manufacturers, 
distributors,  and  retailers  responsible 
for  their  own  actions;  it  does  not  require 
any  party  to  ensure  that  another  party 
complied  with  the  regulations,  nor  does 
it  hold  a  party  responsible  criminally  or 
civilly  for  action^  that  it  did  not  commit 
or  about  which  it  had  no  responsibility 
imder  the  act  and  no  knowledge.  This 
is  the  most  logical  and  straightJForward 
interpretation  of  §  897.10,  and,  as  stated 
earlier,  the  provision  states  that  "each 
manufacturer,  distributor,  and  retailer  is 
responsible  for  ensuring  that  the 
cigarettes  and  smokeless  tobacco  if 
manufactures,  labels,  advertises, 
packages  *   *   •  comply  with  all 
applicable  requirements  under  this 
part"  (emphasis  added).  The  word  "it" 
refers  to  the  individual  manufactiuer, 
distributor,  or  retailer,  while  the  word 
"appUcable"  signifies  that  a  party, 
depending  on  the  circumstances,  is 
subject  only  to  those  requirements  for 
which  that  party  is  responsible.  This 
issue  is  discussed  in  greater  detail  later 
in  this  section  of  the  doamient. 

In  determining  which  party  may  be 
responsible  for  a  regulatory  violation, 
FDA  will  examine  where  and  when  the 
violation  occurred.  For  example, 
§  897.14(d),  among  other  things, 
prohibits  retailers  from  opening  any 
cigarette  package  and  selling  individual 
cigarettes.  If  a  retailer,  on  its  own 
initiative,  opened  a  package  and  sold 
single  cigarettes,  without  the  knowledge 
of  a  manufacturer  or  distributor,  only 
the  retailer  would  be  responsible 
because  only  the  retailer  engaged  in 
actions  that  violated  the  requirements  in 
this  part.  However,  if  the  manufacturer 
or  distributor  suppUed  single  cigarettes 
to  the  retailer— contrary  to  §  897, 16(b) 
which  estabUshes  a  minimum  package 
size  for  cigarettes — and  the  retailer  sold 
the  single  cigarettes,  or  if  the 
manufacturer  or  distributor  knew  or  had 
reason  to  know  that  the  retailer  sold 
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single  cigarettes  and  continued  to 
provide  cigarettes  to  the  retailer,  the 
manufacturer  or  distributor,  as  well  as 
the  retailer,  would  be  subject  to 
regulatory  action  The  manufacturer  or 
distributor  would  have  violated 
§897.16fb)  and  assisted  in  violating 
§  897.14(d),  while  the  retailer  would  be 
in  violation  of  §  897.14(d).  In  sum,  each 
manufacturer,  distributor,  and  retailer  is 
responsible  for  ensuring  that  its 
products  (whether  it  manufactures, 
labels,  advertises,  packages,  distributes, 
sells,  or  otherwise  holds  them  for  sale) 
comply  with  all  requirements 
applicable  to  it  and  its  products.  As 
such.  §897.10  does  not  create  the 
problems  that  the  comments  suggested 
it  does 

(15)  Several  comments  objected  to 
proposed  <j  897.10  because  it  would 
have  each  manufacturer,  distributor, 
and  retailer  responsible  for  ensxuing 
compliance  with  the  regulatory 
requirements  in  part  897.  These 
comments  interpreted  the  provision  as 
having  the  affected  industries,  rather 
than  Federal  or  State  Governments, 
determine  compliance  One  comment 
also  asserted  that  the  imposition  of  such 
responsibility  on  private  persons  is  a 
violation  of  tjie  Due  Process  Clause  of 
the  Fifth  Amendment,  which  prevents 
unreasonable  delegations  of 
governmental  authority.  Several 
comments  added  that  manufactiu^rs, 
distributors,  and  retailers  should  not 
"spy"  on  each  other  to  ensxu* 
compliance  One  comment  said  that  the 
rule  would  create  a  "hidden 
enforcement  tax." 

FDA  believes  that  the  comments 
objecting  to  §  897.10  have 
misinterpreted  its  apphcation.  Section 
897  10  does  not  make  manufacturers, 
distributors,  or  retailers  solely 
responsible  for  ensuring  compliance 
with  the  regulations  nor  does  it  alter  or 
affect  any  Federal  or  State  enforcement 
mechanism.  Section  897.10  is  intended 
to  remind  manufacturers,  distributors, 
and  retailers  that  they  are  responsible 
for  complying  with  the  regulations  that 
are  applicable  to  them.  FDA  remains 
primarily  responsible,  as  it  does  for 
most  FDA  regulations,  for  determining 
whether  parties  comply  with  the 
regulations.  States,  of  course,  remain 
free  to  enforce  applicable  State  laws 
relating  to  these  products. 

(16)  One  comment  asserted  that 
proposed  §  897.10  would  impose 
vicarious  liability  in  violation  of  the 
Eighth  Amendment's  Excessive  Fines 
Clause. 

As  previously  discussed.  §897.10 
does  not  impose  the  sort  of  vicarious 


hability  on  manufacturers  or 
distributors  that  the  comments 
suggested  it  does.  The  Excessive  Fines 
Qause  of  the  Eighth  Amendment  states 
that  "excessive  fines  (shall  not  be] 
imposed."  Here,  neither  §  897.10  nor 
any  other  provision  of  the  final  rule 
imposes  an  excessive  fine  or  any  fine  at 
all.  Moreover,  whether  a  fine  is 
excessive  in  a  particular  case  requires  a 
close  analysis  of  the  facts  of  that  case. 
(See.  e.g.,  United  States  v.  One  Parcel 
Property  Located  at  427  and  429  Hall 
Street,  Montgomery,  Montgomery 
County,  Alabama,  74  F.  3d  1165,  1170- 
73  (11th  Cir.  1996)  (adopting  and 
appl3ang  proportionality  test  to  in  rem 
civil  forfeiture);  United  States  v. 
Chandler,  36  F.3d  358,  365-66  (4th  Cir. 
1994)  (adopting  and  applying  three-part 
instrumentality  test  to  in  rem  civil 
forfeiture)  cert,  denied,  115  S.Ct.  1792 
(1995).) 

(17)  A  few  comments  implied  that 
manufacturers  should  be  excluded  from 
§  897.10,  stating  that  retailers,  rather 
than  manufacturers,  should  be 
responsible  for  preventing  sales  to 
young  people. 

The  agency  declines  to  amend  the 
rule  to  exclude  manufactiuers.  The 
preamble  to  the  1995  proposed  rule 
demonstrated  how  certain  practices  by 
manufacturers,  such  as  the  distribution 
of  free  samples,  offer  young  people  easy 
and  inexpensive  access  to  cigarettes  and 
smokeless  tobacco.  (See  60  FR  41314  at 
41326  (free  samples).)  FDA  received 
several  conunents  that  reinforced  these 
views,  such  as  comments  from  a  12-year 
old  recounting  how  his  classmate 
acquired  free  cigarettes  from  a 
manufacturer,  and  a  mother  whose  14- 
year  old  daughter  and  firiends  attributed 
their  cigarette  use  to  fi-ee  samples 
obttdned  from  manufacturers.  Thus, 
manufacturers  play  a  critical  role  in 
making  cigarettes  and  smokeless 
tobacco  accessible  and  appealing  to 
young  people. 

In  addition,  because  cigarettes  and 
smokeless  tobacco  are  products  subject 
to  the  act,  regulation  of  these  products 
properly  follows  them  from  the  time  of 
their  manu£act\ire  to  their  sale  to  the 
consumer.  Focusing  solely  on  the  sale  of 
these  products  to  consumers  would 
deprive  the  agency  of  any  ability  to 
address  problems  that  may  exist  at  the 
manufacturer  or  distributor  level.  For 
example,  if  products  were  incorrectly 
packaged  or  labeled,  a  rule  that 
concentrated  solely  on  retail  sales  might 
permit  FDA  to  restrict  sales  of  those 
products,  but  might  not  permit  FDA  to 
require  the  manuifactuirer  to  package  or 
label  those  products  correctly. 


(18)  Two  comment.s  would  amend  the 
rule  to  exempt  manufacturers  that  had 
1  or  2  percent  of  the  cigarette  or 
smokeless  tobacco  product  market.  One 
comment  came  from  an  association  of 
specialty  tobacco  companies  that  either 
manufacture  or  import  specialty 
cigarettes  and  other  tobacco  products. 
The  comment  claimed  that  specialty 
cigarettes  account  for  a  verv  small 
fraction  (approximately  400  miUion 
cigarettes)  of  the  total  cigarettes  market, 
are  sold  at  higher  retail  prices  compared 
to  domestic  cigarettes  (from  $1.75  for  10 
Indonesian  cigarettes  to  $4.00  for  20 
German  cigarettes),  and  are  sold  in 
shops  that  young  people  normally  do 
not  frequent.  The  comment  also  stated 
that  the  rule  would  have  an  adverse 
effect  on  foreign  products  (particularly 
products  in  packages  containing  less 
than  20  cigarettes),  that  the  corapar^^s 
had  htUe  control  over  foreign 
manufacturers,  and  that  companies 
would  go  out  of  business  or  be  adversely 
affected  by  the  rule.  The  comment 
sought  an  exemption  either  for  firms  or 
brands  that  have  1  percent  or  less  of  the 
total  cigarette  market  in  the  United 
States.  The  comment  explained  that  an 
exemption  would  be  equitable  because, 
the  comment  asserted,  there  is  no 
evidence  that  speciality  cigarettes 
contribute  to  underage  smoking,  and 
would  also  be  consistent  with  an 
exemption  granted  by  the  Federal  Trade 
Commission  (FTC)  for  rotating  cigarette 
label  warnings  and  regulations  by  the 
U.S.  Department  of  Agriculture  (USDA) 
defining  a  "domestic  manufacturer  of 
cigarettes"  for  assessing  payments  under 
the  Agricultural  Adjustment  Act  of 
1938. 

The  other  conrunent  came  from  a  firm 
whose  sales  focused  primarily  on 
smokeless  tobacco,  with  the  remainder 
devoted  to  cigars  and  "smoking 
tobaccos."  The  company  said  that  it  had 
approximately  1  percent  of  the 
smokeless  tobacco  market  and  is  the 
sixth  largest  smokeless  tobacco  product 
manufacturer.  The  comment  sought  an 
exemption  for  companies  with  market 
shares  under  2  percent  because  it 
claimed  the  rule  would  "sound  the 
death  knell"  for  small,  family-owned 
businesses. 

Both  comments  indicated  that  80  to 
90  percent  of  their  sales  occiured 
through  the  mail. 

The  agency  declines  to  accept  the 
comments'  suggestions  to  create  an 
exemption  based  solely  on  market  share. 
The  agency  believes  that  subjecting 
similar  or  identical  products  to  the  same 
statutory  and  regulatory  standards  is 
both  practical  and  fair  to  manufacturers 
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and  consumers.  A  consumer  should  be 
able  to  expect  that  similar  or  identical 
products  made  by  different 
manufacturers  will  be  regulated  in  the 
same  fashion.  Similarly,  manufacturers 
will  not  be  unfairly  advantaged  or 
disadvantaged  if  they  are  all  subject  to 
the  same  statutory  and  regulatory 
requirements.  For  example,  ihe  final 
rule  prohibits  the  distribution  of  free 
samples.  This  restriction  applies 
regardless  of  a  manufacturer's  market 
share  and.  aside  from  eliminating  a  free 
source  of  cigarettes  and  smokeless 
tobacco  that  people  use.  also  treats 
manufacturers  equally 

FDA  is  not  persuaded  by  one 
comment's  suggestion  that  an 
exemption  would  be  consistent  with 
actions  taken  by  other  agencies.  FTC's 
exemption  is  based  on  statutorv 
language  at  15  U.S.C.  1333{c)(2)(AKi) 
and  is  limited  to  changes  in  the  label 
rotation  sequence:  m  other  words,  the 
exemption  does  not  relieve  the 
manufacturer  from  placing  warning 
statements  on  its  packages.  USDA's 
regulation  pertaining  to  "domestic" 
manufacturers  is  based  on  statutory 
language  at  7  U.S.C.  1301(bUl7)  as  part 
of  the  Agricultural  Adjustment  Act  of 
1938  that  was  designed,  among  other 
things,  to  create  an  incentive  for 
domestic  manufacturers  to  use  domestic 
tobacco  leaf  Thus,  neither  the  FTC  nor 
USDA  statutes  or  regulations  were 
intended  to  relieve  foreign  products 
from  substantive  requirements  or  to 
regulate  foreign  manufacturers. 

As  for  the  comments'  assertions  that 
their  products  are  either  not  used  by  or 
accessible  to  young  people,  the  agency 
has  amended  the  rule  to  permit  specific 
modes  of  sale,  including  mail  order 
sales,  that  young  people  cannot  or  do 
not  use  The  agency  did  not  amend  the 
rule,  however,  to  exclude  cigarettes  and 
smokeless  tobacco  or  brands  that  young 
people  do  not  appear  to  use  or  purchase. 
It  would  be  inappropriate  to  exempt  a 
particular  brand  or  specialty  produc. 
simplv  because  a  manufacturer  claims 
young  people  do  not  purchase  that 
product,  (The  agency  also  notes  that  the 
Si. 75  price  charged  for  10  Indonesian 
cigarettes  is  lower  than  the  pnce 
charged  for  some  domestic  brands  and 
creating  an  exemption  for  a  low  cost 
cigarette  product  m  a  "kiddie  pack"  size 
would  be  contrary  to  the  rule's 
purpose.) 

Additionally.  FDA  traditionally 
classifies,  as  a  group,  device  products 
that  are  sufficiently  similar  so  that  they 
can  be  considered  the  same  type  of 
device  for  purposes  of  applying  the 
regulatory  controls  in  the  act  (see 


§860.3(i)  (21  CFR  860.3(1))  (definition  of 
'generic  type  of  device"),  using  the 
cumulative  evidence  from  several 
manufacturers.  Reclassification  of  one 
product  of  a  particular  type  results  in 
the  reclassification  of  the  entire  group. 
'  (See  42  FR  46028,  September  13, 1977; 
and  43  FR  32988  luly  28.  1978.)  The 
alternative  would  require  FDA  to 
classify  individually  each 
manufacturer's  device,  and  to  undertake 
the  classification  process  whenever  a 
new  manufacturer  marketed  a  product 
within  an  already  identified  device 
type.  Thus.  FDA  applies  the  same 
regulatory  requirements  to  all  devices 
within  an  identified  de\ice  type  that  are 
substantially  equivalent  to  one  another. 
This  approach  is  necessary  to  provide 
similar  regulatory  treatment  for 
essentially  identical  products  of 
different  manufacturers  and  distributors 
(42  FR  46028  at  46031;  and  43  FR  32988 
at  32989). 

Additionally,  assuming  that  the  rule 
effectively  restricts  a  young  person's 
access  to  cigarettes  and  smokeless 
tobacco,  it  is  reasonable  to  assume  that 
a  voung  person  would  turn  to 
alternative  products,  such  as  foreign 
cigarettes  that  the  comment  would 
exempt.  Consequently,  the  agency 
declines  to  exempt  products  with  small 
market  shares  from  the  rule. 

(19)  FDA  received  several  comments 
from  wholesalers  or  distributors  arguing 
that  they  should  be  exempt  from  the 
1995  proposed  rale,  particularly 
proposed  §  897  10,  because  they  are 
unable  to  affect  the  actions  of 
manufacturers  and  retailers.  Several 
comments  asserted  that  wholesalers  and 
distributors  are  "merely  a  conduit"  for 
transferring  products  from 
manufacturers  to  retailers  and  have 
small  staffs  that  would  be  unable  to 
comply  with  all  requirements  in  part 
897.  According  to  these  comments,  a 
wholesaler  or  distributor  would  either 
have  to  hire  additional  staff  to  ensure 
that  products  complied  wdth  all 
applicable  requirements  or  be  without 
sufficient  staff  to  ensure  that  all 
products  supplied  to  all  retailers 
comphed  with  the  regulations.  Several 
comments  added  that  requiring 
wholesalers  and  distributors  to  maintain 
records,  submit  reports  to  FDA,  and  be 
subject  to  inspection  by  FDA  would 
waste  the  wholesaler's  or  distributor's 
resources  and  provide  FDA  with  little  or 
no  useful  information.  A  minority 
expressed  confusion  as  to  their 
obligations  if  they  relabel  cigarettes  or 
smokeless  tobacco. 

The  agency  believes  that  the 
comments  misinterpret  §  897.10.  The 


provision  states  that  a  distributor  would 
be  re8p>onsible  for  ensuring  that  the 
cigarettes  or  smokeless  tobacco  that  it 
manufactures,  labels,  advertises, 
packages,  distributes,  sells,  or  otherwise 
holds  for  sale  complies  with  all 
applicable  requirements.  For  example, 
the  reporting  requirement  in  proposed 
§  897.40  was  directed  at  manufactiirers. 
Consequently,  distributors  would  not 
have  been  required  to  submit  reports  to 
FDA  imder  §  897.40.  (Moreover,  as 
discussed  in  section  VTII.  of  this 
document,  FDA  has  deleted  §  897.40 
and  exempted  distributors  from  the 
registration  and  listing  requirements  In 
part  807.  Distributors  are,  however, 
subject  to  other  reporting  requirements, 
such  as  medical  device  distributor 
reports  imder  part  804.)  However,  if  a 
distributor  acts  in  a  manner  that  is 
outside  the  definition  of  distributor  in 
§  897.3,  it  may  alter  its  regulatory  status 
and  become  subject  to  other  provisions 
in  this  part.  For  example,  a  distributor 
who  relabels  cigarettes  would,  for  those 
relabeled  products,  become  a 
"manufactxu^r"  under  this  rule  and  be 
subject  to  those  provisions  pertaining  to 
manufacturers.  Section  897.3  defines  a 
manufacturer,  in  part,  as  any  person, 
including  any  repacker  and/or  relabeler, 
who  manufactures,  fabricates, 
assembles,  processes,  or  labels  finished 
cigarettes  or  smokeless  tobacco. 

(20)  Several  comments  would  exempt 
distributors  from  the  rule  because,  the 
comments  claimed,  the  1995  proposed 
rule  set  forth  little  or  no  evidence  to 
justify  regulating  distributors. 

FDA  declines  to  exempt  distributors 
from  the  rule.  The  agency  reiterates  that 
it  is  regulating  cigarettes  and  smokeless 
tobacco  imder  its  drug  and  device 
authority,  and  that,  as  it  does  for  other 
FDA  regulated  products,  FDA's  rule 
follows  the  products  from  the  time  of 
their  manufacture  to  the  time  of  their 
sale.  Wholesale  or  distribution 
operations  must  be  included  in  any 
effective  regulatory  system  because 
products  can  be  contaminated,  diverted 
jintG  illegal  channels,  or  otherwise 
adulterated  or  misbranded  at  the 
wholesale  or  distribution  level  just  as 
they  can  at  the  manufacturing  and  retail 
levels. 

(21)  Many  comments  asserted  that, 
rather  than  impose  responsibilities  on 
manufacturers  and  distributors,  FDA 
should  limit  the  rule  to  requiring  that 
retailers  verify  the  age  of  p>ersons 
purchasing  cigarettes  and  smokeless 
tobacco.  These  comments  claimed  that 
no  other  regulatory  provisions  \vould  be 
necessary  if  retailers,  or  their  sales 
clerks,  verified  the  purchaser's  age. 
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FDA  declines  to  exclude 
manufacturers  and  distributors  from  the 
rule.  As  stated  earlier  in  section  IV.B.  of 
this  document,  cigarettes  and  smokeless 
tobacco  are  products  subject  to 
regulation  under  the  act,  and,  as  a 
result,  the  rule  follows  the  products 
from  the  lime  of  their  manufacture, 
through  storage  and  distribution,  to 
product  sale  at  the  consumer  level. 
Excluding  manufacturers  and 
distributors  would  compromise  FDA's 
ability  to  ensure  that  these  products  are 
not  accessible  or  appeahng  to  young 
people  Manufacturers  engage  in 
activities,  such  as  advertising,  labeling, 
and  distnbuting  samples,  that  make 
cigarettes  and  smokeless  tobacco 
accessible  and'or  appealing  to  young 
people.  Distributors  channel  products 
from  manufacturers  to  retailers,  and  so 
the  rule  includes  distributors  to  ensure, 
among  other  things,  that  the  products  do 
not  become  adulterated  or  misbranded 
while  held  by  distributors. 

(22)  FDA  received  many  comments 
from  retailers  stating  that  FDA 
regulation  was  unnecessary  because 
retailers  train  their  staffs  to  request 
proof  of  age  or  have  taken  other  steps  to 
prevent  sales  to  young  people. 

The  preamble  to  the  1995  proposed 
rule  provided  reasons  for  not  relying  on 
retailer  training  programs  alone.  The 
preamble  to  the  1995  proposed  rule 
cited  a  report  by  26  State  attorneys 
general  stating  that  industry  training 
fihns  and  retailers'  programs  have  not, 
on  their  own,  prevented  illegal  sales  to 
young  people  and  that,  in  some  retail 
sectors,  high  employee  tiunover  rates 
complicated  training  efforts  (60  FR 
41314  at  41323),  The  preamble  to  the 
1995  proposed  rule  also  dted  studies 
showing  that  significant  numbers  of 
young  people  are  not  asked  to  verify 
their  age  when  purchasing  cigarettes  or 
smokeless  tobacco  and  that,  in  some 
cases,  retail  clerks  even  encouraged  the 
young  person's  purchase  by  suggesting 
cheaper  brands  or  offering  to  make  up 
the  difference  in  the  purchase  price  if 
the  yoimg  person  lacked  sufficient 
hinds  (60  FR  41314  at  41323).  FDA 
received  some  comments  that  further 
illustrated  the  ease  with  which  young 
people  can  purchase  these  products;  for 
example,  one  comment  reflected  on  the 
author's  own  practice,  at  age  11,  of 
purf;hasing  cigarettes  by  saying  "They 
are  for  my  Mom"  Thus,  while  training 
retail  clerks  to  request  proof  of  age 
should  help  curtail  a  young  person's 
access  to  cigarettes  and  smokeless 
tobacco,  the  reports  and  studies  cited  in 
the  1995  proposed  rule,  as  well  as  the 
personal  experiences  reflected  in  some 


comments,  suggest  that  additional 
measures  are  necessary  to  reduce  a 
yoimg  person's  access  to  these  products. 

(23)  Several  comments  from  retailers 
claimed  that  the  1995  proposed  rule 
violated  their  "right"  to  sell  products  or 
arrange  thefr  stores  in  any  manner  they 
wished.  Many  comments  added  that,  if 
retailers  are  subject  to  the  rule,  many 
retailers  will  lose  sales  and  fees 
associated  with  cigarettes  and  smokeless 
tobacco  and  could  be  forced  to  fire  staff. 
One  comment  further  stated  that  this 
would  actually  harm  young  people 
because  the  retailer  would  fire  its 
newest  staff,  and  such  staff  employees 
are  usually  young  people.  Conversely, 
some  comments  claimed  that,  in  order 
to  comply  with  the  rule,  retailers  would 
be  obliged  to  hire  additional  staff. 

In  contrast.  FDA  received  two 
comments  denying  that  retailers  would 
lose  slotting  or  promotional  fees.  (Some 
manufacturers  pay  retailers  to  display 
their  products  (often  referred  to  as 
"slotting  fees")  in  a  specific  fashion  or 
to  display  signs  or  other  materials 
provided  by  the  manufactxu^r.)  One 
comment,  based  on  experience  in  an 
area  in  northern  California  where  self- 
service  displays  were  prohibited,  stated 
that  retailers  did  not  suffer  significant 
economic  losses  after  the  displays  were 
baimed.  Another  comment  opined  that 
manufactiu^rs  would  still  have  an 
incentive  to  offer  slotting  fees  or 
allowances  to  retailers  to  ensin^ 
advantageous  placement  of  thefr 
products  behind  the  counter. 

FDA  disagrees  with  the  comments 
asserting  an  unrestricted  "right"  to  sell 
products.  Section  520(e)  of  the  act  (21 
U.S.C.  360j(e))  states,  ui  part,  that  the 
agency  may  require  that  a  device  be 
restricted  to  sale,  distribution,  or  use 
upon  such  conditions  as  the  agency  may 
prescribe  by  regulation.  Because  FDA 
has  determined  that  these  products 
should  be  regulated  as  restricted 
devices,  the  act  authorizes  FDA  to 
impose  controls  on  thefr  sale  and 
distribution.  The  agency  further  notes 
that,  in  addition  to  restrictions 
authorized  under  the  act,  other 
consumer  products  are  sold  subject  to 
various  restrictions.  For  example,  under 
23  U.S.C.  158(a)(1),  the  "naUonal 
minimum  drinking  age"  is  21  years,  and 
the  Secretary  of  Transportation  is 
authorized  to  withhold  certain  highway 
funds  from  States  that  have  a  lower 
minimum  age.  Federal  law  expressly 
prevents  licensed  importers, 
manufacturers,  dealers,  and  collectors 
bom  selling  firearms  and  ammunition  to 
any  individual  that  the  licensee  knows 
or  has  reasonable  cause  to  believe  to  be 


under  18  years  old  (except  in  specific, 
limited  cases),  or.  if  the  firearm  is  not   . 
a  shotgun  or  rifle,  prohibits  sales  to 
individuals  under  21  years  of  age  (18 
U.S.C.  922(b)). 

Thus,  there  is  no  unfettered  or 
unrestricted  "right"  to  sell  consumer 
products.  Instead,  products  are  often 
sold  subject  to  conditions  or 
restrictions,  including  those  based  on 
age,  that  are  designed  to  protect  the 
integrity  of  the  product,  to  protect  users 
or  other  members  of  the  public,  or  to 
prevent  the  product  from  reaching 
certain  groups  of  people. 

FDA  also  disagrees  with  those 
comments  predicting  that  the  rule  will 
result  in  lower  sales  and  fees  and 
compel  retailers  to  lay  off  staff  Insofar 
as  retailers  are  concerned,  the  rule  does 
not  affect  sales  to  adults.  It  is  intended 
to  eliminate  illegal  sales  to  young 
people.  Thus,  for  a  retailer  to  assert  that 
the  rule  will  reduce  its  sales  revenue  so 
much  as  to  require  staff  reductions, 
illegal  sales  would  necessarily  have  to 
play  a  significant  role  in  funding  staff 
positions. 

With  respect  to  fees,  the  agency 
cannot  determine  whether 
manufacturers  will  discontinue  paying 
slotting  fees  or  other  allowances  to 
retailers  as  a  result  of  the  rule.  The 
preamble  to  the  1995  proposed  rule  did 
estimate  that  industry  promotional 
allowances  totaled  approximately  $1.6 
biUion  in  1993.  or  $2,600  per  retailer  if 
the  sum  is  evenly  distributed  among  the 
estimated  600,000  retail  outlets  (60  FR 
41314  at  41369).  FDA  does  note, 
however,  that  some  comments 
supported  the  agency's  position  that 
retailers  will  not  suffer  significant 
economic  losses.  One  study  cited  in  the 
preamble  to  the  1995  proposed  rule 
stated  that,  "in  the  absence  of 
advertising  and  promotion  outlets  •   *   * 
the  cigarette  industry  may  be  expected 
to  provide  greater  incentives  to  retailers 
to  provide  more  and  better  shelf  space 
for  their  brands  in  order  to  provide 
availability  to  the  buyer  in  the  store"  (60 
FR  41314  at  41369).  Thus,  while  some 
manufacturers  might  stop  paying 
slotting  fees,  others  might  continue 
paying  those  fees  or  even  increase  the 
fees  to  obtain  favorable  placement  of 
their  products  behind  the  counter. 

Furthermore,  as  described  in  greater 
detail  in  section  IV.E.4  b.  of  this 
document,  FDA  has  amended  the  rule  to 
permit  self-service  displays  (or,  more 
specifically,  merchandisers)  in  faciUties 
that  are  inaccessible  to  young  people. 
As  for  those  comments  stating  that 
retailers  would  have  to  hire  additional 
staff,  it  is  possible  that  some  retailers 
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who  have  relied  on  modes  of  sale  that 
the  rule  will  now  prohibit  or  restrict 
mav  need  to  hire  additional  staff.  For 
example,  if  a  retailer  derived  a 
substantial  portion  of  its  revenue  from 
vending  machmes  and  those  machines 
would  not  be  available  under  the  rule. 
the  retailer  might  decide  to  hire  staff  in 
order  to  continue  selling  cigarettes  or 
smokeless  tobacco.  However,  the 
comments  did  not  provide  sufficient 
information  to  enable  FDA  to  determine 
the  number  of  retailers  who  might  be 
affected  or  the  extent  to  which  they 
might  be  affected. 

(24)  A  few  comments  challenged  the 
validity  of  the  1995  proposed  rule 
because  it  did  not  impose 
responsibihties  on  young  people  who 
purchase  cigarettes  and  smokeless 
tobacco  These  comments  claimed  that 
omittmg  young  people  from  the  rule, 
while  requiring  retailers  to  comply,  was 
unfair,  arbitrary,  and  capricious.  One 
comment  stated,  "any  effective  public 
policy  to  restrict  sales  of  tobacco 
products  to  minors  must  go  beyond  the 
discouragement  of  promotion, 
advertising  and  merchandising  to 
minors.  It  must  be  accompanied  by 
realistic  penalties  for  minors  who 
purchase  and  possess  cigarettes  and  for 
adults  who  purchase  for  them." 

It  would  be  inappropriate  for  FDA  to 
amend  the  rule  to  impose  penalties  or 
sanctions  on  voung  people  who 
purchase  or  possess  cigarettes  or 
smokeless  tobacco  or  adults  who 
purchase  such  products  for  young 
people  The  mam  focus  of  the  act  is  on 
the  introduction,  shipment,  holding, 
and  sale  of  goods  in  interstate 
commerce.  Thus,  the  actions  of  minors 
who  purchase  cigarettes  and  smokeless 
tobacco  are  appropnately  a  matter  for 
State  or  local  law. 

(25)  One  comment  stated  that  FDA 
should  prohibit  young  people  under  18 
years  of  age  from  selling  tobacco 
products. 

The  agency  declines  to  amend  the 
rule  to  place  age  restrictions  on  those 
who  sell  these  products.  FD.^  has  Uttle 
evidence  to  suggest  that  manufacturers', 
distributors',  or  retailers'  young 
emplovees  play  a  significant  role  in 
making  cigarettes  and  smokeless 
tobacco  accessible  or  appealing  to  young 
people.  Although  some  evidence 
indicates  that,  in  certain  settings,  a 
young  emplovee  might  be  less  likely  to 
check  age  or  to  challenge  his  or  her 
peers  [as  in  situations  where  the  young 
employee  distributed  free  samples  (60 
FR  41314  at  41326)),  other  provisions  in 
this  subpart,  such  as  the  elimination  of 


free  samples,  should  reduce  the  need  to 
place  age  restrictions  on  employees. 

The  agencv  does  note,  however,  that 
in  response  to  comments  requesting  that 
vending  machines  and  self-service 
displays  be  pennitted  in  "adult-only" 
facilities,  FDA  has  amended  the  final 
rule  to  allow  vending  machines  and 
self-service  displays  in  facilities  that  are 
totally  inaccessible  to  people  under  18 
and  employ  no  persons  below  age  18. 
This  is  to  ensure  that  an  "adults-only" 
facility  is  trjly  restricted  to  adults  rather 
than  to  create  an  age  restriction  on 
sellers.  These  changes  to  the  rule  are 
described  in  greater  detail  elsewhere  in 
this  document. 

The  agencv  is  aware  that  several  local 
governments  have  statutes  or 
regulations  that  establish  minimum  age 
requirements  for  persons  who  sell 
tobacco  products.  Because  this  rule  does 
not  contain  a  minimum  age  requirement 
for  persons  who  sell  these  products, 
those  statutes  or  regulations  are  not 
preempted.  The  rule's  preemptive  effect 
on  other  State  or  local  statutes  or 
regiilaUons  and  federalism  issues  are 
discussed  elsewhere  in  this  document. 

(26)  Several  conmients  suggested  that, 
instead  of  issuing  regulations,  the 
Federal  Government  should  transfer 
funds  to  States  for  use  in  preventing 
cigarette  and  smokeless  tobacco  sales  to 
young  people. 

FDA  must  decline  to  accept  the 
comments'  suggestion.  Federal  funding 
of  State  prevention  efforts  is  beyond  the 
scope  of  the  rule.  The  agency  does 
intend  to  work  with  State  officials  and 
cooperate  in  enforcement  activities 
where  appropriate  and  to  the  extent  that 
its  resources  permit, 

(27)  Several  comments  suggested  that 
FDA  amend  the  rule  so  that  the 
restrictions  on  the  sale  and  distribution 
of  cigarettes  and  smokeless  tobacco  do 
not  apply  to  locations  where  young 
people  do  not  enter  or  where  entry  is 
restricted,  such  as  bars,  liquor  stores, 
factories,  and  prisons. 

After  consideration  of  these 
comments,  the  agency  has  amended  the 
rule  to  allow  certain  retail  practices  to 
continue  because  those  practices  are  not 
used  by  young  people  or  are 
inaccessible  to  them.  For  example,  the 
final  rule  permits  mail-order  sales  to 
occur  because  the  evidence  does  not 
establish  that  young  people  use  mail- 
order sales  to  acquire  these  products. 
The  final  rule  also  permits  vending 
machines  and  self-service  displays 
(merchandisers  only)  to  be  used  in 
locations  where  young  people  cannot 
enter,  such  as  locations  where  proof  of 
age  is  required  in  order  to  enter  the 


premises  or  facilities  that  employ  only 
adults.  These  changes  are  described  in 
detail  in  the  discussion  of  §  897.16  and 
elsewhere  in  this  dociiment. 

C.  Additional  Responsibilities  of 
Manufacturers  (§897.12) 

1.  Removal  of  Manufacturer-Supplied  or 
Manufacturer-Owned  Items  That  Do  Not 
Comply  With  the  Regulations 

Proposed  §  897.12(a)  would  have 
required  manufacturers,  in  addition  to 
their  other  obUgations  under  part  897,  to 
remove,  from  each  point  of  sale,  "all 
self-service  displays,  advertising, 
labeling,  and  other  manufacturer- 
supplied  or  manufacturer-owmed  items" 
that  do  not  comply  with  the 
requirements  in  part  897.  In  response  to 
comments,  the  agency  has  amended  the 
final  rule  to  require  the  manufacturer  to 
remove  only  those  violative  items  that 
the  manufacturer  owns. 

(28)  Many  comments,  including 
comments  from  manufacturers'  sales 
representatives  and  retailers,  strongly 
objected  to  this  provision,  particularly 
as  it  would  apply  to  self-service 
displays.  In  general,  the  comments 
claimed  that  retailers,  rather  than 
manufacturers,  own  the  self-service 
displays.  The  comments  also  expressed 
concern  that  manufacturers' 
representatives  or  retailers'  employees 
might  be  physically  harmed  if  a 
manufacturer's  representative  attempted 
to  remove  a  self-service  display  from  a 
retailer.  Several  conmients  also 
interpreted  proposed  §  897.12(a)  as 
requiring  a  manufact\irer's  sales 
representative  to  remove  self-service 
displays  supplied  by  another 
manufacturer;  these  comments  said 
removing  a  competitor's  self-service 
display  would  be  unethical  and  could 
result  in  the  sales  representative  being 
barred  from  reentering  the  retail 
establishment  in  the  future. 

In  contrast,  a  few  comments 
supported  proposed  §  897.12(a)  because 
manufacturers  provide  the  displays  to 
retailers  and  visit  retailers  often.  One 
comment  added  that  the  burden  of 
removing  displays  should  not  rest  on 
retailers  alone,  but  added  that  retailers 
should  remain  ultimately  responsible 
for  displays  they  use  or  have  on  site. 
This  comment  suggested  that  retailers 
be  responsible  for  removing  displays  if 
the  manufacturer  fails  to  do  so. 

The  ^ency  agrees,  in  part,  with  the 
comments  critical  of  the  proposed 
provision  and  has  amended  §  897.12  to 
clarify  that  a  manufacturer  is 
responsible  for  removing  all  self-service 
displays  (which  the  final  rule  also 
clarifies  as  referring  to  merchandisers). 
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advertising,  labeling,  and  other  items 
that  it  owns  that  do  not  comply  with  the 
requirements  in  part  897.  FDA  has  also 
amended  §897,14  to  clarify  the 
obligation  of  retailers  with  respect  to  all 
other  violative  items  in  the  retailer's 
establishment  These  changes  should 
eliminate  potential  conflicts  between 
manufacturers'  sales  representatives  and 
retailers. 

Additionally,  §  897.12  requires  a 
manufacturer  to  be  responsible  only  for 
the  removal  of  the  items  it  owns.  The 
agency  does  not  expect  manufacturers  to 
remove  items  owned  by  another 
manufacturer,  but  encourages 
manufacturers  to  inform  another 
manufacturer  and  FDA  if  another 
manufacturers  items  violate  the 
requirements  in  pari  897.  However,  the 
agency  advises  manufacturers  who 
know  or  have  reason  to  know  that  a 
distributor  or  retailer  is  misbranding 
that  manufacturer's  products,  or  causing 
its  products  to  violate  these  regulations 
or  the  act,  to  take  action,  such  as 
discontinuing  sales,  incentives,  and 
suppUes,  to  halt  the  violation. 
Manufacturers  might  be  held  liable  for 
subsequent  violations  by  the  distributor 
or  retailer,  if  the  manufacturer  knew  or 
should  have  known  about  the  violation 
and  continued  to  supply  its  product  to 
such  parties. 

Liability,  both  criminal  and  civil, 
under  the  act  is  very  broad.  Section  301 
of  the  act  (21  U  S.C.  331}  prohibits 
certain  acts  "and  the  causing  thereof." 
United  States  v.  Dotterweich,  320  U.S. 
277  (1943),  and  United  States  v.  Park. 
421  U.S.  658  (1975)  elaborate  on  the 
meaning  of  •causing"  in  section  301  of 
the  act  isee  Park,  421  U.S.  at  673).  These 
cases  stand  for  the  proposition  that  a 
corporate  official  can  be  held  criminally 
liable  as  having  caused  the  corporation's 
violations  of  the  act  of  which  he  had  no 
knowledge,  so  long  as  he  stoqd  in  a 
"responsible  relationship"  to  &e 
violations  [Id.  at  672).  i 

Under  the  act,  "all  who  •  •  *  hSve 
*  *  *  a  responsible  share  in  the  K 
furtherance  of  the  transaction  which  tjie 

statute  outlaws"  have  caused  the-- ^ 

violation  and  are  subject  to  civil  and 
criminal  liability  (Dotterweich,  320  U.S. 
at  284).  Indeed,  a  corporate  employee 
and  the  corporation  itself  can  have  a 
responsible  share  in  the  furtherance  of 
a  violation  of  the  act  committed  by 
another  corporation  or  a  person  who  is 
not  an  employee  of  the  corporation. 
(See,  e.g..  United  States  v.  Parfait 
Powder  Puff  Co.,  163  F.2d  1008,  1009- 
10  (7th  Cir.  1947)  (holding  defendant 
corporation  criminally  hable  for 
violations  committed  without  its 


knowledge  by  second  corporation  that 
defendant  had  contracted  with  to 
manufacture,  package,  and  distribute  its 
cosmetic  product),  cert,  denied,  332 
U.S.  851  (1948);  United  States  v. 
Articles  of  Drug,  601  F.  Supp.  392  (D. 
Neb.  1984)  (enjoining  drug  distributor 
that  induced  its  customers  to  pass  off  its 
drugs  as  controlled  substances),  aff'd  in 
part,  rev'd  in  part  on  other  grounds,  825 
F.2d  1238  (8th  Cir.  1987);  cf.  Jnwood 
Lab.,  Inc.  v.  Ives  Lab.,  Inc.,  456  U.S.  844. 
853-54  (1982)  (manufacturer  or 
distributor  who  "intentionally  induces 
another"  to  violate  trademark  law  or 
who  "continues  to  supply  its  product  to 
one  whom  it  knows  or  has  reason  to 
know"  will  violate  trademark  law  is 
itself  responsible  for  violation).)  And  it 
is  a  "settled  doctrine!)  of  criminal  law" 
(Park,  421  U.S.  at  669)  that  a  person 
who  knows  or  has  reason  to  know  that 
goods  that  he  sells  will  be  used 
unlawfully  may  be  criminally  liable  as 
aider  and  abettor  under  18  U.S.C.  2; 
Bacon  v.  United  States,  127  F.2d  985, 
987  (10th  Or.  1942)  (discussing  former 
18  U.S.C.  550,  preou^or  to  18  U.S.C. 
2(a))). 

For  example,  a  manufacturer  or 
distributor  that  continues  to  supply  its 
product  to  a  retailer  whom  it  knows  or 
has  reason  to  know  sells  cigarettes  or 
smokeless  tobacco  to  young  people  (or 
who  breaks  open  packages  and  sells 
single  cigarettes)  might  be  liable  for 
subsequent  violations  by  that  retailer. 
Likewise,  a  manufacturer  who  paid  a 
retailer  a  fee  for  the  retailer  to  use  an 
illegal  self-service  display  in  a  store 
might  be  liable  for  the  retailer's 
violation. 

These  examples  are,  however,  only  by 
way  of  illustration  because,  as  the 
Supreme  Court  stated  in  Dotterweich, 
"[t]o  attempt  a  formula  embracing  the 
variety  of  conduct  whereby  persons  may 
responsibly  contribute  in  furthering  a 
transaction  forbidden  by  an  Act  of 
Congress  *  •  •  would  be  mischievous 
futility"  (320  U.S.  at  285).  It  added  that, 
"(ijn  such  matters  the  good  sense  of 
prosecutors,  the  wise  guidance  of  trial 
judges,  and  the  ultimate  judgment  of 
jiuies  must  be  trusted"  (Id.). 

(29)  One  comment  challenged  FDA's 
authority  to  require  manufacturers  to 
remove  items  that  fail  to  comply  with 
the  regulations.  The  comment  explained 
that  FDA,  rather  than  manufacturers,  is 
responsible  for  compliance  activities 
and  a  manufacturer's  representative  is 
not  deputized  or  authorized  to  act  on 
the  agency's  behalf.  The  comment 
added  that  sales  representatives  are  not 
trained  to  perform  investigative  or  law 
enforcement  functions  and,  unlike 


Government  employees,  would  not 
enjoy  the  same  legal  protections 
accorded  to  the  agency's  inspectors.  The 
comment  also  argued  that  FDA  lacks 
authority  to  require  manufacturers,  or 
any  other  party,  to  remove  any  materials 
that  would  violate  the  regulations.  The 
comment  asserted  that  the  agency  has 
no  general  recall  authority  and  that  the 
recall  authority  in  the  act  for  devices 
requires  the  agency  to  find  that  a 
reasonable  probabihty  of  serious 
adverse  health  consequences  or  death 
exists  and,  when  exercising  that  recall 
authority,  to  provide  an  opportunity  for 
a  hearing.  Thus,  according  to  the 
comment,  the  1995  proposed  rule  is 
deficient  because  it  makes  no  findings 
and  fails  to  provide  for  a  hearing. 

The  agency  believes  that  the  comment 
misinterprets  the  provision.  Section 
897.12  would  not  "deputize" 
manufacturers'  representatives  nor 
confer  any  official  responsibility  on 
them.  FDA  intends  to  enforce  the  act 
and  regulations  itself  and,  where 
appropriate,  will  consider 
commissioning  State  officials,  under  its 
authority  in  section  702(a)  of  the  act,  to 
perform  specific  functions  on  FDA's 
behalf.  Section  702(a)  of  the  act  does  not 
extend  to  commissioning  private 
parties,  and  the  agency  has  no  intention 
of  commissioning  manufacturers' 
representatives. 

FDA  also  disagrees  with  the 
comment's  claim  that  FDA  has  no 
authority  to  require  manufacturers  to 
remove  materials  that  violate  FDA 
regulations.  FDA  is  issuing  this 
provision,  as  well  as  part  897  generally, 
under  its  authority  under  section  520(e) 
of  the  act,  which  expressly  declares,  in 
part,  that  the  agency  may,  by  regulation, 
require  that  a  device  be  restricted  to 
sale,  distribution,  or  use  "upon  such 
other  conditions  as  the  Secretary  may 
prescribe  in  such  regulation."  Section 
897.12,  as  amended,  is  a  logical  and 
necessary  complement  to  the 
restrictions  on  the  devices'  sale, 
distribution,  and  use  because  it  requires 
the  manufacturer  to  assume 
responsibility  for  removing  items  that  it 
owns  that  do  not  comply  with  the 
restrictions.  Furthermore,  as  the 
Supreme  Court  stated  in  United  States 
V.  Park.  421  U.S.  658,  672  (1975),  "the 
act  imposes  not  only  a  positive  duty  to 
seek  out  and  remedy  violations  when 
they  occur  but  also,  and  primarily,  a 
duty  to  implement  measures  that  will 
insure  that  violations  will  not  occur." 

The  comment's  argument  with  respect 
to  the  agency's  recall  authority  is  also 
misplaced.  Section  897.12  applies  in 
situations  where  a  manufacturer  knows. 
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either  acting  on  its  own  or  on  the  basis 
of  information  supplied  to  it,  that  one  of 
its  items  does  not  comply  with  the 
regulations.  Knowing  that  the  item  does 
not  comply  with  the  requirements  in 
part  897,  the  manufacturer  is  then 
oblig^ed  to  remove  the  violative  item. 
Notice  of  an  opportunity  for  a  hearing 
or  other  due  process  considerations 
associated  with  recalls  under  section 
518  of  the  act  (21  U.S.C.  360h)  are 
inapplicable  because  the  manufacturer, 
rather  than  the  government,  would  be 
the  principal  party  dunng  this  process, 
using  information  it  has  to  act  on  its 
own  items.  In  any  case,  section  518  of 
the  act  applies  to  the  recall  of  a  device, 
not  its  advertising. 

FDA  fully  expects  manufacturers  to 
comply  with  §897  12.  For  example,  if 
the  manufacturer  provided  advertising 
that  used  colors  and  photographs, 
contrary  to  §  897.32.  which  requires 
black  and  white  text  only,  the 
manufacturer  is  deemed  to  know  that 
the  advertising  does  not  comply  wnth 
§  897.32  and  should  remove  that 
advertising.  In  this  situation,  where  the 
manufacturer's  advertising  clearly  does 
not  comply  with  the  regulations, 
requiring  FDA  to  provide  notice  and  an 
opportunity  for  a  hearing  (as  the 
comment  would  apparently  require) 
would  simply  waste  FDA's  and  the 
manufacturer's  resources. 

FDA  will  take  regulatory  action 
against  manufacturers  who  fail  to 
comply  with  this  provision  or  any  other 
applicable  provision.  The  nature  of  the 
regulatory  action  will  depend,  m  large 
part,  on  the  violation,  but  could  range 
from  issuance  of  a  wammg  letter,  to  an 
injunction  under  section  302  of  the  act 
(21  U.S.C.  332),  the  imposition  of  civil 
penalties,  criminal  fines,  and.'or 
imprisonment  under  section  303  of  the 
act  (21  U.S.C.  333),  and  seizures  under 
section  304  of  the  act  (21  U.S.C.  334). 

2.  'Visual  Inspections  by  a 
Manufacturer's  Representative  at  Each 
Point  of  Sale 

Proposed  §  897  12(b)  would  have 
required  a  manufacturer's 
representatives  to  visually  inspect  each 
point  of  sale  that  they  visit  during  the 
normal  course  of  business  to  ensure  that 
cigarettes  and  smokeless  tobacco  are 
"labeled,  advertised,  and  distributed  in 
accordance  with  this  part  '  The 
preamble  to  the  1995  proposed  rule 
indicated  that  manufacturers  keep 
extremely  detailed  records  about  each 
retailer  and  that  some  records  noted 
whether  the  retailer  should  be  \nsited 
weekly,  biweekly,  etc.  and  noted  the 
types  of  displays  in  the  retailer's 


establishment  (60  FR  41314  at  41323). 
The  preamble  to  the  1995  proposed  rule 
also  stated  that  this  provision  would  not 
impose  a  new  responsibility  or  burden 
on  companies  that  did  not  visit  retailers 
as  part  of  their  ordinary  business 
practice  and,  for  those  manufacturers 
that  would  be  expected  to  comply, 
estimated  that  these  visual  inspections 
would  take  no  more  than  2  to  3  minutes 
per  visit  (60  FR  41314  at  41323  and 
41365).  Based  on  the  comments 
received  in  response  to  this  proposal, 
the  agency  has  deleted  §  897.12(b)  from 
the  final  mle. 

(30)  Several  comments  oppKtsed 
proposed  §  897.l2{bii  One  comment 
argued  that  proposed  §  897.12(b)  is 
unconstitutional  because  it  would  hold 
manufacturers  vicariously  liable  for  the 
acts  of  others  in  violation  of  the  Due 
Process  Clause,  and  would  violate 
Article  I,  Section  8  of  the  Constitution, 
which  implicitly  reserves  to  States  the 
authonty  to  raise  militias.  One  comment 
asserted  that  the  number  of 
manufacturers'  representatives  varies 
among  manufacturers  and  that  there  are 
too  many  retail  establishments  for  those 
representatives  to  inspect.  The  comment 
added  that  any  inspection  would 
require  more  than  3  minutes  to  be 
effective,  so  that  conducting  inspections 
at  each  retailer  would  be  labor  intensive 
and  costly  Another  comment, 
notwithstanding  the  statement  in  the 
preamble  to  the  1995  proposed  rule  that 
the  provision  applied  only  to  those 
firms  that  visit  retailers  in  the  ordinary 
course  of  business,  asserted  that  its 
entire  staff  would  be  too  small  to  visit 
all  the  retailers  that  it  services.  A  small 
number  of  comments  added  that  such 
responsibilities  would,  m  effect, 
constitute  a  hidden  "tax"  on 
manufacturers. 

Other  comments,  many  submitted  by 
sales  representatives,  objected  to 
proposed  §  897.12(b),  stating  that  the 
representatives  have  no  power  over  a 
retailer's  actions  and  caimot  take  any 
adverse  action,  such  as  discontinuing 
supplies,  to  retailers  who  sell  cigarettes 
and  smokeless  tobacco  to  yoimg  people. 
Some  comments  explained  that,  even  if 
a  sales  representative  could  ask  a 
distributor  to  stop  supplymg  certain 
retailers,  the  retailer  could  simply 
switrii  distributors  and  continue  to 
obtain  products.  Other  comments 
argued  that  the  responsibility  to  prevent 
sales  to  young  people  rests  solely  with 
the  retailer 

In  contrast,  several  comments 
supported  proposed  §  897.12(b)  because 
sales  representatives  frequently  visit 
retailers  or  because  manufacturers 


deliver  materials,  such  as  self-service 
displays  and  promotional  materials,  to 
retailers.  One  comment  even  suggested 
amending  the  rule  to  require 
manufacturers  to  enter  into  contracts 
with  retailers  and  distributors  to  comply 
with  FDA  regulations  and  to  state  that 
foilure  to  comply  would  result  in 
termination  of  the  retailer's  or 
distributor's  ability  to  obtain  the 
manufacturer's  cigarettes  or  smokeless 
tobacco. 

After  consideration  of  the  comments, 
the  agency  has  removed  §  897.12(b). 
FDA  intends  to  examine  this  matter 
further  and  to  develop  a  guidance 
describing  how  manufactiu^rs  may  be 
able  to  assist  retailers  to  comply  with 
this  subpart.  Possible  options  might 
include  methods  suggested  by  the 
comments,  such  as  contractual 
agreements  between  retailers  and 
manufacttu^rs  including  provisions  on 
compliance  and  the  consequences  of 
noncompliance. 

D.  Additional  Responsibilities  of 
Retailers  (§  897.14) 

Proposed  §  897.14  would  have 
established  additional  responsibiUties 
for  retailers,  stating  that  "(i]n  addition 
to  the  other  requirements  imder  this 
part,  each  retailer  is  responsible  for 
ensuring  that  all  sales  of  cigarettes  and 
smokeless  tobacco  to  any  person  (other 
than  a  distributor  or  retailer)"  comply 
with  specific,  listed  requirements. 

FDA,  on  its  owm  initiative,  has 
amended  §  897.14  to  delete  the 
parenthetical  text  referring  to  a 
distributor  or  retailer  because  the 
evidence  does  not  estabUsh  that  retailers 
sell  these  products  to  such  parties,  and 
if  a  retailer  did  sell  these  products  to  a 
distributor  or  retailer,  the  retailer  would 
be  acting  as  a  "distributor"  as  defined 
in  §  897.3(c). 

FDA,  also  on  its  own  initiative,  has 
amended  §  897.14  to  add  a  new 
paragraph  (a)  stating  that,  as  one  of  the 
hsted  requirements,  "[n)o  retailer  may 
sell  cigarettes  or  smokeless  tobacco  to 
any  person  younger  than  18  years  of 
age"  and  has  renumbered  proposed 
§  897.14(a)  through  (c)  accordingly.  The 
new  paragraph  codifies  a  concept  that 
was  present  throughout  the  1995 
proposed  rule,  namely  that  retailers  are 
not  to  sell  cigarettes  or  smokeless 
tobacco  to  young  people  under  18  years 
of  age. 

1.  Use  of  Photographic  Identification  to 
Verify  Age 

Under  proposed  §  897.14(a)  (now 
renumbered  as  §  B97. 14(b)),  each 
retailer,  or  an  employee  of  the  retailer. 
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would  have  been  required  to  verify,  by 
means  of  photographic  identification 
containing  the  bearer's  date  of  birth,  that 
no  person  purchasing  or  intending  to 
purchase  cigarettes  or  smokeless 
tobacco  is  younger  than  18  years  of  age. 

The  preamble  to  the  1995  proposed 
rule  explained  that  studies  indicate  that 
young  people  who  purchase  cigarettes 
and  smokeless  tobacco  from  stores  are 
often  not  asked  to  verify  their  age.  For 
example,  one  study  found  that  67 
percent  of  young  people,  whose  mean 
age  was  15  years,  were  asked  no 
questions  when  they  attempted  to 
purchase  cigarettes.  In  some  cases,  retail 
clerks  even  encouraged  purchases  by 
young  people,  suggesting  less  expensive 
brands  or  offering  to  make  up  the 
difference  if  he  or  she  lacked  sufficient 
hmds  (60  FR  41314  at  41323).  The 
preamble  to  the  1995  proposed  rule  also 
noted  that  requiring  proof  of  age  to 
purchase  cigarettes  and  smokeless 
tobacco  could  reduce  cigarette  and 
smokeless  tobacco  use  among  young 
people  (60  FR  41314  at  41323). 
Consequently,  the  1995  proposed  rule 
would  have  required  retailers  to  verify 
that  persons  who  intend  to  purchase 
cigarettes  or  smokeless  tobacco  are 
legally  entitled  to  do  so 

The  preamble  to  the  1995  proposed 
rule  also  indicated  that  a  driver's  license 
or  college  identification  card  would  be 
acceptable  forms  of  photographic 
identification,  but  the  agency  invited 
comment  on  whether  the  final  rule 
should  contain  more  specific 
requirements  on  the  types  of 
identification  (60  FR  41314  at  41323). 

FD.^  received  many  comments 
supporting  a  proof  of  age  requirement. 
These  comments  came  from  law 
enforcement  entities,  drug  abuse 
prevention  groups,  health  care 
professionals,  medical  societies,  public 
health  organizations,  and  even  some 
adult  smokers  who  agreed  that  a  proof 
of  age  requirement  will  reduce  young 
people's  access  to  cigarettes  and 
smokeless  tobacco.  One  comment  from 
a  coalition  of  State  attorneys  general 
said  there  "are  many  teenagers  who  look 
much  older  than  they  are.  who  can 
obtain  tobacco  products  quite  easily. 
When  they  are  required  to  show  age 
verification,  they  will  not  be  mistaken 
for  an  older  age  Therefore,  they  will  not 
be  permitted  to  acquire  tobacco 
products."  .Another  comment  from  a 
State  pubUc  health  department  reported 
that,  based  on  data  analyzed  from  the 
State's  own  experience,  illegal  tobacco 
purchases  occur  less  than  5  p^cent  of 
the  time  when  the  retailer  checks  a 
photographic  identification  card  to 


verify  age,  as  opposed  to  a  95  percent 
illegal  sales  rate  when  no  photographic 
identification  card  is  checked. 

In  response  to  comments  and  changes 
to  §897.16  regarding  mail  order  and 
vending  machine  sales  and  self-service 
displays  in  facilities  that  are 
inaccessible  to  children  and 
adolescents,  the  final  rule  excepts  the 
proof  of  age  requirement  under4hese 
limited  circumstances. 

(31)  Several  comments  objected  to 
making  retailers  responsible  for  their 
employees'  actions.  These  comments 
asserted  that  an  employee's  failure  to 
verify  a  potential  purchaser's  age  or  an 
employee's  error  should  not  subject  the 
retailer  to  any  regulatory  action.  A  few 
comments  faulted  the  1995  proposed 
rule  for  not  holding  sales  clerks 
responsible  or  argued  that  the  rule 
would  be  ineffective  because  it  would 
not  alter  a  sales  clerk's  behavior. 

In  contrast,  many  comments 
supported  the  requirements  that  hold 
retailers  responsible  for  preventing 
illegal  sales.  Indeed,  one  comment 
suggested  that  there  should  be 
"significant  penalt[ies]  for  sales  to 
persons  under  18,  including  the  loss  of 
the  opportimity  to  sell  tobacco  •  *  *." 
Another  comment  stated  that  the  rule 
should  contain  penalties  for  illegal 
tobacco  sales. 

The  agency  declines  to  amend  the 
rule  to  relieve  retailers  from 
responsibility.  Retailers,  in  general,  are 
responsible  for  the  acts  of  their 
employees.  (See  United  States  v.  Park, 
421  U.S.  658.  672  (1975).)  Relieving 
retailers  from  responsibility  for  their 
employees'  actions  would  only  invite 
abuse  because  retailers  could  continue 
to  sell  products  to  yoimg  people  and,  if 
caught  making  such  sales,  could  blame 
their  employees  without  suffering  any 
adverse  consequences  themselves.  To 
reflect  its  position  that  retailers  are 
generally  responsible  for  their 
employees'  actions,  FDA  has  amended 
§  897.14  to  remove  all  references  to  "an 
employee  of  the  retailer."  Thus,  §  897.14 
now  refers  to  a  "retailer"  and  makes  no 
distinction  for  the  retailer's  employees. 

As  for  the  comment  claiming  the  rule 
contains  no  penalties  for  illegal  tobacco 
sales,  the  agency  believes  that  the 
comment  misujiderstands  how  the  rule 
will  operate.  In  general.  FDA  regulations 
implement  and  interpret  the  agency's 
statutory  obligations  under  the  act. 
including  various  criminal  and  civil 
penalties.  Thus,  a  regulation  need  not 
specify  what  penalties  are  attached  to  a 
violation  because  the  act  provides  this 
information. 


FDA  has,  however,  amended 
proposed  §897, 14(a)  (now  renumbered 
as  §  897.14(b))  to  state  that,  "(elxcept  as 
otherwise  provided  in  §897.16(c)(2)(i) 
and  in  paragraph  (a)(2)  of  this  section," 
a  retailer  shall  ensure  comphance  with 
the  prohibition  against  sales  to  per'Sons 
under  18  by  verifying  the  purchaser's 
age.  FDA  made  this  amendment  to 
correspond  with  the  prohibition,  in 
§  897.14(a),  against  sales  to  persons 
under  18  and  because,  as  discussed  in 
greater  detail  below,  the  final  rule 
permits  sales  from  vending  machines 
and  self-service  merchandisers  that  are 
inaccessible  to  young  people  and 
permits  mail-order  sales.  "These  modes 
of  sale  are  either  secure  from  access  by 
young  people  (by  requiring  age 
verification  upon  entrance  to  the 
facihty)  or  not  used  by  them.  The 
exception  for  paragraph  (a)(2) 
complements  another  change  to  §897.14 
(discussed  in  greater  detail  below)  to  not 
require  proof  of  age  from  persons  over 
the  age  of  26. 

FDA  has  also  amended  §  897.14(b)  to 
delete  the  words  "intending  to 
purchase."  The  requirement  that 
retailers  verify  the  age  of  persons 
"purchasing  the  product"  sufficiently 
accomplishes  the  provision's  goal  of 
reducing  illegal  sales. 

(32)  Several  comments  supported  the 
use  of  identification  cards  to  verify  the 
purchaser's  age.  Some  comments, 
responding  to  a  question  in  the 
preamble  to  the  1995  proposed  rule 
asking  whether  the  rule  should  specify 
the  types  of  identification  that  would 
comply  with  a  proof-of-age  requirement, 
advocated  using  identification  cards, 
passports,  or  other  official  documents 
establishing  the  bearer's  age  issued  by 
States,  the  Federal  Government,  or 
foreign  governments.  One  comment 
recommended  that  States  develop  a 
uniform  coding  system  for  identification 
cards  to  permit  retailers  to  read  or  to 
scan  identification  cards  quickly  to 
verify  a  purchaser's  age.  Oihet 
comments  advised  against  the  use  of 
college  or  school  identification  cards; 
the  comments  noted  that  colleges  and 
schools  have  little  incentive  to  design 
their  identification  cards  to  be 
sufficiently  tamper-proof. 

In  contrast,  one  comment  stated  that 
the  agency  should  not  ask  for  comment 
on  the  type  of  identification  card  to 
require,  arguing  that  the  'degree  of 
micromanagement  implied  by  the 
Agency's  invitation  for  such  comment 
underscores  the  inappropriateness  of 
federal  action  in  this  area." 

FDA  recognizes  the  comments' 
concern.  However,  the  final  rule  does 
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not  require  a  uniform  coding  system  or 
a  Federal.  State,  or  local  government 
identification  card. 

(33)  FDA  received  several  comments 
that  addressed  when  a  retailer  should 
inspect  a  purchasers  photographic 
identification  card.  One  conmient 
interpreted  the  provision  as  requiring 
retailers  to  mspect  visually  the 
photographic  identification  card  of 
everv  purchaser,  and  said  that  tJhis 
would  be  unreasonable.  The  same 
comment  contended  that  retailers  and 
their  employees  should  be  required  to 
demand  proof  of  age  only  from 
prospective  purchasers  who  do  not 
appear  to  be  over  18;  this  was  the 
standard  employed  in  Everett,  WA, 
which  was  cited  in  the  preamble  to  the 
1995  proposed  rule. 

In  contrast,  other  comments 
supported  age  verification  for  all 
tobacco  sales.  Some  comments  from 
retailers  indicated  that  some  retailers 
check  identification  cards  for  all  tobacco 
sales,  while  many  comments  submitted 
by  retailers  stated  that  they  check 
identification  cards  to  verify  the  age  of 
purchasers  who  appear  to  be 
"underage."  Other  comments  suggested 
that  the  regulation  require  visual 
inspection  of  photographic 
identification  cards  for  purchasers  who 
appear  to  be  younger  than  21 .  25.  26.  or 
30  years  of  age,  Such  a  requirement 
appeared  to  be  independently  selected 
to  ensure  that  the  purchaser  met  the  age 
requirement  in  the  particular 
jurisdiction. 

Contrary  to  the  comment  that 
interpreted  the  rule  as  requiring  proof  of 
age  in  all  transactions,  the  1995 
proposed  rule  would  have  given 
retailers  some  flexibility  in  deciding 
when  to  demand  proof  of  age  The 
preamble  to  the  1995  proposed  rule 
cited  studies  and  reports  demonstrating 
that  few  retailers  request  proof  of  age 
from  young  people  attempting  to 
purchase  cigarettes  or  smokeless 
tobacco  (60  FR  41314  at  41323). 
Consequently,  proposed  §897  14(al 
(now  renumbered  as  §897  14(bj)  would 
have  required  retailers  to  verify  that 
prospective  purchasers  are  of  legal  age, 
and  the  preamble  to  the  1995  proposed 
rule  suggested  that  retailers  request 
proof  of  age  from  anyone  who  does  not 
appear  to  be  at  least  26  vears  old  {60  FR 
41314  at  41323).  This  suggestion  was 
similar  to  a  recommendation  made  m  a 
report  by  26  State  attorneys  general.  The 
agencv  anticipated,  for  example,  that 
requiring  proof  of  age  from  a  senior 
citizen  would  be  unnecessary,  but 
strongly  recommended  requiring  proof 


of  age  from  an  individual  who  api>ears 
youthful. 

However,  due  to  concerns  that, 
despite  the  language  in  the  preamble  to 
the  1995  proposed  rule,  the  rule  would 
require  age  verificaUon  in  all  cases,  the 
agency  has  amended  the  rule  to  except 
from  the  age  verification  requirement 
individuals  who  are  over  26  years  old. 
The  agency  declines  to  amend  the  rule 
to  require  age  verification  if  the 
purchaser  appears  to  be  21,  25,  26.  or  30 
years  old.  Determining  a  person's  age  by 
his  or  her  physical  appearance  alone  is 
a  subjective  determination,  and  so 
requiring  age  verification  if  a  person 
"looked"  like  he  or  she  was  a  particular 
age  would  be  difficult  to  administer  and 
to  enforce.  By  requiring  age  verification 
if  a  purchaser  is  26  years  old  or  younger, 
regardless  of  his  or  her  appearance,  the 
retailer  foregoes  age  verification  at  its 
own  risk. 

The  agency  notes  that  using  the 
higher  age  of  26  as  the  threshold  for 
requiring  proof  of  age  should  increase 
the  likelihood  that  illegal  sales  to  young 
people  wdll  not  occur.  Using  a  lower 
age,  such  as  18  (which  is  used  in  some 
States)  or  21.  as  the  threshold  for 
requiring  proof  of  age  may  enable  some 
young  people  to  purchase  cigarettes  and 
smokeless  tobacco,  and,  as  a  result, 
cause  a  retailer  to  be  in  violation  of  this 
subpart. 

(34)  Many  comments,  particularly 
comments  from  retailers,  supported  the 
requirement  for  age  verification  but 
added  that  the  requirement  should  be 
voluntajy.  Others  said  that  State  law  or 
regulations  requiring  age  venfication  are 
adequate,  and  that,  as  a  result.  FDA 
regulation  is  unnecessary  Other 
comments  claimed  FDA  regulation 
would  add  "red  tape  and  paperwork" 
that  would  not  reduce  young  people's 
access  to  cigarettes  and  smokeless 
tobacco  and  would  instead  "come  at 
great  cost  to  taxpayers  ' 

On  the  other  hand.  State  attorneys 
general  and  other  State  and  local 
enforcement  authorities  commented  that 
the  Federal  regulations  requiring  age 
verification  by  inspection  of 
photographic  identification  card  will 
complement  and  enhance  their 
enforcement  abilities. 

FDA  declines  to  delete  an  age 
verification  requirement  from  the  rule. 
The  preamble  to  the  1995  proposed  rule 
cited  studies  and  reports  to  show  that 
young  people  are  often  able  to  purchase 
cigarettes  and  smokeless  tobacco 
vsrithout  showing  proof  of  age  (60  FR 
41314  at  41323).  In  one  case,  the  young 
people  were  able  to  purchase  cigarettes 
even  when  they  admitted  that  they  were 


imder  the  legal  age  (60  FR  41314  at 
41323).  These  studies  and  reports 
suggest  that  the  final  rule  must  require 
retailers  to  demand  proof  of  age  because 
voluntary  efforts  are  ineffective. 

As  for  deferring  to  State  laws  and 
regulations,  FDA  beheves  that  State 
efforts  to  require  proof  of  age,  and 
retailer  compliance  with  such  efforts, 
should  increase  and  become  more 
effective  due  to  section  1926  of  the  PHS 
Act.  This  provision  requires  States  to 
enact  and  to  enforce  laws  prohibiting 
manufacturers,  retailers,  or  distributors 
of  tobacco  products  from  selling  or 
distributing  such  products  to  persons 
under  age  18  in  order  to  receive 
substance  abuse  prevention  and 
treatment  block  grants.  However,  State 
laws  may  differ,  and  so  the  final  rule 
requires  retailers  to  verify  the  age  of 
purchasers.  This  will  establish  a 
uniform,  national  requirement  regarding 
proof  of  age  and  is  consistent  with  the 
assertion  of  Federal  authority  over  these 
products  under  the  act. 

(35)  Many  comments  pointed  out  that 
there  is  no  penalty  for  parents  who 
allow  underage  children  to  smoke. 

FDA  beUeves  that  the  vast  majority  of 
adults  and  parents  do  not  purchase 
tobacco  products  for  yoimg  people. 
Parental  actions  are  also  beyond  the 
scope  of  FDA's  authority.  However,  it 
should  be  noted  that  parental  consent  to 
a  young  person's  purchase  of  cigarettes 
and  smokeless  tobacco  cannot  override 
the  requirements  in  §  897.14(a) 
prohibiting  sales  to  anyone  under  18 
and  in  §  897.14(b)  that  each  purchase  is 
subject  to  age  verification.  Tlius,  under 
this  rule,  a  retailer  must  refuse  to  sell 
cigarettes  or  smokeless  tobacco  to  any 
young  person  who  claims  that  he  or  she 
has  "p)ermission"  to  purchase  such 
products  for  himself  or  herself  or  for  an 
adult. 

(36)  One  comment  contended  that  the 
photographic  identification  card 
requirement  is  invalid  because  it 
exceeds  FDA's  authority  under  section 
520(e)  of  the  act  because  it  does  not 
purport  to  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of 
cigarettes. 

FDA  disagrees  with  the  comment. 
Section  520(e)  of  the  act  authorizes  the 
agency  to  estabUsh,  by  regulation, 
conditions  restricting  the  sale, 
distribution,  or  use  of  a  device  if, 
because  of  the  device's  potentiality  for 
harmful  effect  or  the  collateral  measures 
necessary  to  its  use,  the  agency 
determines  that  there  cannot  be  a 
reasonable  assurance  of  the  device's 
safety  or  effectiveness.  A  photographic 
identification  card  requirement  is  a 
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condition  of  sale  for  these  products  and 
a  collateral  measure  that  is  necessary  to 
the  requirement  that  the  products  are 
not  sold  to  anyone  under  the  age  of  18. 

(37)  One  comment  contended  that 
proposed  §  897.14(a)  (now  renumbered 
as  §  897  14(h))  is  precluded  by  section 
1926  of  the  PHS  Act.  The  conunent 
stated  that  this  law  established 
Congress'  intent  to  allow  States  to  enact 
necessary  programs  to  keep  tobacco 
products  out  of  the  hands  of  young 
people  as  a  condition  for  receiving  block 
grant  funding  According  to  the 
comment,  there  is  no  single  best 
approach,  and  the  FDA  proposal 
prevents  States  from  emulating  the 
successful  approach  used  in  Woodridge, 
IL.  The  comment  stated  that  FDA  may 
not  preempt  State  laws  without  making 
a  showing  of  clear  and  manifest 
congressional  intent  to  authorize  its 
preemption  of  those  State  laws. 

The  agency  disagrees  with  the 
comment.  The  preemption  issues 
related  to  this  rule  (as  well  as  the  rule's 
relationship  to  the  regulations  issued  by 
the  Substance  Abuse  and  Mental  Health 
Services  .Administration  (SAMHSA) 
implementing  section  1926  of  the  PKS 
Act  regarding  the  sale  and  distribution 
of  tobacco  products  to  individuals 
under  the  age  of  18  (the  SAMHSA  rule) 
are  discussed  in  great  detail  in  section 
X.  of  this  document. 

2.  Minimum  Age 

Proposed  §  897. 14 (a) (now  renumbered 
as  §897.l4(b)J.  would  have  required 
retailers  to  verify  that  persons  buying 
cigarettes  or  smokeless  tobacco  were  not 
younger  than  18  years  of  age.  FDA 
received  many  comments  supporting  a 
Federal  minimum  age  to  purchase 
cigarettes  and  smokeless  tobacco.  Some 
comments  suggested  that  enforcement  of 
this  provision  would  be  as  effective  as 
advertising  limitations  in  controlling 
underage  smoking.  In  supporting  the 
proposal,  comments  noted  that  while 
most  teenage  smokers  do  not  plan  to  be 
smokers  5  years  after  they  begin 
smoking,  less  than  10  percent  of 
teenagers  are  able  to  quit  within  5  years 
of  starting.  Moreover,  like  their  adult 
counterparts.  70  percent  of  high  school 
seniors  who  smoke  would  like  to  stop 
smoking  completely.  Some  comments 
noted  that  the  average  age  at  which 
teenage  smokers  first  tried  their  first 
cigarette  is  13  or  14  years,  and  by  age 
18,  many  teens  are  smoking  daily  and 
smoking  at  a  rate  very  near  the  adult 
rate.  Health-care  professionals  (nurses, 
physicians,  dentists,  pubhc  health 
officials,  etc.)  as  a  group  were  very 


supportive  of  a  Federal  minimum  age 
limit  of  at  least  18. 

(38)  A  major  American  medical 
association  suggested  amending 
§  897.14(a)  (now  renumbered  as 
§  897.14(b))  to  raise  the  minimum  age  of 
sale  to  21.  It  noted  that  one  State, 
Pennsylvania,  has  set  21  as  the 
minimum  age  for  the  purchase  of 
cigarettes,  and  argued  that  prior  to 
enactment  of  the  national  standard  of 
age  21  for  alcohol  purchase,  many  States 
had  laws  that  allowed  purchase  at  age 
18,  but  subsequently  changed  to  21 
without  hardship. 

Other  comments  advocated  raising  the 
minimum  age  to  19  years.  Several 
comments  explained  that  many  high 
school  students  are  18  years  old;  thus, 
if  FDA  increased  the  minimum  age  to  1 9 
years,  it  would  be  less  likely  that  an 
underage  high  school  student  would  be 
able  to  purchase  or  obtaiiP cigarettes  or 
smokeless  tobacco,  because  raising  the 
age  to  19  would  eliminate  from  the  high 
school  environment  peers  who  are 
legally  able  to  obtain  nicotine- 
containing  tobacco  products.  In 
addition,  the  agency  received  a 
considerable  niunber  of  comments  from 
students,  teachers,  and  even  adult 
smokers,  urging  the  agency  to  raise  the 
legal  age  to  piuchase  cigarettes  to  21,  to 
be  consistent  wath  the  legal  age  to 
purchase  alcohol.  Indeed,  many 
comments  assumed  that  the  legal  age 
was  already  21  and  urged  the  agency  to 
retain  this  age  limit. 

In  contrast,  other  comments 
supporting  18  as  the  minimum  age  for 
purchasing  cigarettes  and  smokeless 
tobacco  argued  that,  because  most  States 
already  established  18  as  the  minimum 
age,  FDA  regulations  did  not  need  to 
establish  a  minimum  age.  A  few 
comments,  mostly  from  young  people, 
asked  FDA  to  lower  the  legal  age  for 
purchasing  cigarettes  to  below  18  years 
of  age. 

In  order  to  make  its  decision  on  the 
appropriate  minimum  age,  the  agency 
weighed  a  variety  of  factors  including 
evidence  on  the  onset  of  nicotine 
addiction  and  the  history  underlying  the 
age  of  majority.  FDA's  goal  is  to  prevent 
underage  use  of  tobacco  in  order  to 
preclude  as  many  new  cases  of  nicotine 
addiction  as  possible.  The  agency 
considered  minimiun  ages  from  18  to 
21,  because  individuals  are  generally 
viewed  as  reaching  adulthood  in  this 
age  range.  The  agency  faced  the 
question:  At  which  age  in  this  range  are 
most  individuals  able  to  make  an 
informed  decision  to  begin  using  a 
product  that  the  overwhelming  majority 
of  individiials  will  not  be  able  to  stop 


using,  even  though  using  the  product  is 
likely  to  lead  to  severe  disability  and 
premature  death? 

The  agency  began  by  reviewing  key 
data  sources  on  the  onset  and  course  of 
nicotine  addiction.  The  National 
Household  Surveys  on  Drug  Abuse 
sought  to  determine  the  age  when 
individuals  first  tried  a  cigarette  and  the 
age  when  individuals  first  started 
smoking  daily — an  important  measure 
of  the  progression  toward  addiction. 
The  survey  asked  questions  of  30  to  39 
year  olds  who  had  ever  smoked  daily. 
The  average  age  of  first  trying  a  cigarette 
was  14.5  years.  *'  Eighty-two  percent 
had  tried  a  cigarette  before  18,  89 
percent  before  19.  91  percent  before  20, 
and  98  percent  before  25.  ""^  Daily 
smoking  began  slightly  later.  Fifty-three 
percent  began  smoking  daily  before  18, 
71  percent  before  19,  77  percent  before 
20,  and  95  percent  before  25.  *^ 

The  agency  reviewed  the  history 
underlying  the  theory  of  majority  and 
the  concept  of  adults  making  informed 
choices.  Majority  is  defined  in  Black's 
Law  Dictionary  as  "the  age  at  which,  by 
law,  a  person  is  capable  of  being  legally 
responsible  for  all  his  or  her  acts  *   *   *, 
and  is  entitled  to  the  management  of  his 
or  her  own  affairs  and  to  the  enjoyment 
of  civic  rights.  *   *   *"♦*  The  26th 
Amendment  to  the  United  States 
Constitution  provides  those  18  years 
and  above  with  the  right  to  vote.  Prior 
to  the  adoption  of  the  26th  Amendment 
in  1971,  the  age  of  majority  in  almost 
every  State  was  21.  Each  State  has  the 
power  to  set  its  own  age  of  majority  and 
since  enactment  of  the  26th  Amendment 
most  States  have  lowered  the  age  of 
majority  from  21  to  18. 

The  agency  reviewed  the  reasons  why 
Congress  chose  18  as  the  appropriate 
age  to  vote.  According  to  a  Senate  report 
on  lowering  the  voter  age.  the  21  year 
age  was  believed  to  be  derived  by 
historical  accident.  Eighteen-year  olds 
bore  many  adult  citizens' 
responsibilities  such  as  the  ability  to 
marry  and  raise  a  family,  and  serve  in 
the  military'.  A  lower  voting  age  was 
seen  as  benefiting  society  by  bringing 
into  the  American  political  system  the 
ideahsm,  concern,  and  energy  of  young 
people.  (See  "Lowering  the  Voting  Age 
to  18,"  S.  Rept  92-96,  92d  Cong.,  1st 
sess.,  p.  5,  March  8,  1971.) 

While  the  justifications  do  not 
necessarily  support  establishing  a 
minimum  age  of  18  for  tobacco 


«'  1994  SGR,  p.  67. 
«»M.,p.65. 

**  Black's  Law  Dictionary,  edited  by  M.  A.  Black, 
West  Publishing  Co.,  St.  Paul,  MN.  p.  955.  1990. 
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products,  the  agency  declines  to  raise 
the  minimum  age  for  several  reasons 
First,  as  stated  in  the  preamble  to  the 
1995  proposed  rule,  ail  States  prohibit 
the  sale  of  tobacco  products  to  persons 
under  the  age  of  18;  currently  only  four 
States  prohibit  cigarette  sales  to  persons 
over  18  (60  FR  41314  al  41315). 
Consequently,  setting  a  national 
minimum  age  of  18  is  consistent  with 
most  States.  Second,  selecting  18  as  the 
minimum  age  is  consistent  with  the  age 
Congress  established  under  section  1926 
of  the  PHS  Act.  which  conditions  a 
State's  receipt  of  substance  abuse  grants 
on  State  lavvs  to  prohibit  any 
manufacturer,  retailer,  or  distributor  of 
tobacco  products  from  selling  or 
distributing  such  products  to  any 
individual  under  the  age  of  18. 

FDA  also  declines  to  amend  the  rule 
to  eliminate  a  Federal  minimum  age  and 
instead  rely  on  existing  State  laws. 
Establishing  18  as  the  national 
minimum  age  will  strengthen  State  and 
local  enforcement,  as  discussed  earlier. 

FDA  also  decUnes  to  amend  the  rule 
to  reduce  the  minimum  age.  Reducing 
the  minimum  age  would  undermine 
existing  State  laws  and  the  rule  s 
effectiveness  because  it  would,  in 
essence,  circumvent  statutory  and 
regulatory  protections  by  letting  more 
young  people  purchase  these  products. 
Reducing  the  minimum  age  would  also 
be  contrary  to  the  evidence  cited  in  the 
preamble  to  the  1995  proposed  rule, 
which  shows  that  half  of  adults  start 
smoking  daily  before  age  18. 

FDA  does  plan  to  monitor  closely  the 
incidence  of  new  cases  of  nicotine 
addiction.  If  the  evidence  indicates  that 
the  number  of  new  cases  of  nicotine 
addiction  does  not  significantly  decline, 
consistent  with  the  agency's  stated  goal 
of  a  50  percent  reduction,  but  rather  are 
merely  delayed  a  year  or  two,  FDA  wdll 
consider  whether  increasing  the 
mimmum  age  for  purchase  of  nicotine- 
containing  tobacco  products  would 
further  the  goal  of  the  rule. 

3.  Restrictions  Against  'Impersonal" 
Modes  of  Sale 

Proposed  §  897.14(b)  (now 

renumbered  as  §  897.14(c))  would  have 
required  the  retailer  or  an  employee  of 
the  retailer  to  provide  cigarettes  or 
smokeless  tobacco  to  a  purchaser 
"without  the  assistance  of  any 
electronic  or  mechanical  device  (such  as 
a  vending  machine  or  remote-operated 
machine)."  The  preamble  to  the  1995 
proposed  rule  stated  that  this  provision 
would  have  the  practical  effect  of 
making  access  to  cigarettes  and 
smokeless  tobacco  more  difficult  for 


young  people  (60  FR  41314  at  41324).  In 
response  to  comments,  the  agency  has 
amended  ^  897.14(c)  to  allow  for  the  use 
of  certain  impersonal  modes  of  sale, 
such  as  vending  machines  and  self 
service  displays  (merchandisers  only), 
in  facilities  which  are  inaccessible  to 
individuals  under  the  age  of  18  at  any 
tinje.  Additionally,  as  stated  in  section 
rV.D.l.  of  this  document.  FDA  has 
deleted  the  reference  tc    an  employee  of 
the  retailer"  because  retailers  are 
generally  responsible  for  their 
employees  actions  and  has  revised  the 
text  to  correspond  more  closely  with 
§897. 16(c). 

(39)  Several  comments  objected  to 
proposed  ^897  14(b).  One  comment 
asserted  that  proposed  §897. 14(b)  (now 
renumbered  as  §  897.14(c))  was 
unjustified,  and  arbitrarv'  and  capricious 
because  it  would  appiv  to  locations 
where  young  people  are  not  permitted 
to  enter  and.  in  places  where  they  can 
enter,  would  be  unnecessary  if  retailers 
required  proof  of  age  from  prosi>ective 
cigarette  and  smokeless  tobacco 
purchasers.  The  comment  stated  that 
less  restrictive  alternatives,  .such  as 
increased  supervision  over  self-service 
displays,  exist  The  comment  further 
argued  that  FDA  lacked  support  for  this 
provision,  stating  that,  regardless  of  how 
tobacco  products  are  sold  over-the- 
counter,  the  key  party  m  the  transaction 
is  the  cashier.  According  to  the 
comment,  requiring  retail  clerks  to 
comply  with  apphcable  minimum  age 
laws  should  be  sufficient  to  prevent 
illegal  sales  to  young  people,  thereby 
making  the  proposed  provision 
unnecessary.  The  comment,  therefore, 
stated  that  the  evidence  did  not  support 
a  rule  that  would  preclude  State  and 
local  governments  from  relying  on  "less 
drastic  controls." 

In  contrast,  many  comments  agreed 
that  this  provision  would  reduce  a 
young  person's  access  to  cigarettes  and 
smokeless  tobacco  because  it  would 
require  potential  purchasers  to  interact 
with  retailers  or  would  discoiUBge 
young  people  from  purchasing  these 
products  because  they  would  have  to 
interact  with  a  retailer  and  provide 
proof  of  age.  One  comment  stated  that 
the  reg\ilations  establish  a  code  of 
conduct  for  merchants,  ensuring  that 
they  take  practical  steps  to  prevent 
illegal  sales  of  tobacco  products  to 
young  people  One  comment  stated  that 
face-to- face  transactions  are  the  only 
way  to  assure  that  identification  of 
under-age  customers  is  checked. 

FDA  disagrees,  in  part,  wi\h  the 
comments  that  oppose  this  provision. 
FDA  declines  to  amend  the  rule  to  rely 


on  alternative  measures  such  as 
increased  supervision  of  displays  or 
proof  of  age  alone.  The  preamble  to  the 
1995  proposed  rule  cited  reports  and 
studies  showing  that  young  people  can 
easily  use  impersonal  modes  of  sale 
despite  restrictions  on  their  placement 
or  the  installation  of  devices  to  prevent 
illegal  sales.  For  example,  for  self- 
service  displays,  the  Institute  of 
Medicine  (lOM)  Rep>ort  Growing  Up 
Tobacco  Free,  Preventing  Nicotine 
Addiction  in  Children  and  Youths 
(1994)  referred  to  surveys  in  two 
communities  that  found  over  40  percent 
of  daily  smokers  in  grade  school 
shoplifted  cigarettes  (60  FR  41314  at 
41325).  For  vending  machines,  the 
preamble  to  the  1995  proposed  rule 
dted  several  studies  and  reports 
showing  that  young  people  were  able  to 
piuchase  cigarettes — despite  laws 
restricting  the  placement  of  those 
machines,  or  requiring  the  machines  to 
have  a  locking  device  to  prevent  sales  to 
yoimg  people  (60  FR  41314  at  41324 
thro\^  41325), 

FDA  also  found  that  relying  solely  on 
retailers  to  verify  the  purchaser's  age 
had  limited  effect  on  reducing  young 
people's  access  to  cigarettes  and 
smokeless  tobacco;  retail  clerks  rarely 
asked  young  people  to  verify  their  age 
or  even  assisted  in  completing  a 
purchase.  Some  retail  sectors  also 
siiffered  from  high  employee  t\imover 
rates  that  undermined  the  effectiveness 
of  retailer  programs  to  prevent  illegal 
sales  (60  FR  41314  at  41323). 
Consequently,  the  agency  believes  that 
the  most  effective  approach  towards 
reducing  young  people's  access  to 
cigarettes  and  smokeless  tobacco  is  a 
sufficiently  comprehensive  set  of  access 
restrictions  to  prohibit  most  impersonal 
modes  of  sale,  require  retailers  to  verify 
the  consumer's  age,  and  make  young 
people's  access  to  these  products  more 
difficuh. 

The  agency  also  reminds  parties  that 
these  products  are  restricted  devices 
because  of  their  potentiality  for  harmful 
effect.  The  final  rule  contains 
restrictions  that  the  agency  believes  are 
necessary  in  order  to  reduce  the  number 
of  children  and  adolescents  who  use 
and  become  addicted  to  these  products. 
Relying  solely  on  retail  clerks  to  verify 
age,  increasing  supervision  over 
displays,  or  deferring  to  other  less 
restrictive  alternatives  would  not,  in 
comparison  to  the  rule's  comprehensive 
approach,  be  sufficient  to  achieve  that 
goal. 

With  respect  to  locations  that  are 
entirely  inaccessible  to  yoimg  people, 
however,  the  agency  has  amended 
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§  897.16  to  permit  certain  modes  of  sale, 
such  as  vending  machines  and  self- 
service  displays  (merchandisers  only), 
in  facilities  where  young  people  are  not 
present,  or  permitted  to  enter,  at  any 
time.  These  modes  of  sale  do  not 
involve  hand-to-hand  transactions 
between  the  retailer  and  the  purchaser. 
Consequently.  FDA  has  made  a 
corresponding  amendment  to 
^897  14(c)  to  require  retailers  to 
personally  provide  cigarettes  or 
smokeless  tobacco  to  purchasers 
"[elxcept  as  otherwise  provided  in 
§  897.16(c)(2)(ii)  and  revised  the  text  to 
correspond  more  closely  with  the 
language  m  §  897.16(c)(1)."  The 
amendments  to  §  897.16  are  discussed 
m  greater  detail  below. 

(40)  A  few  comments  questioned  the 
need  for  proposed  §  897.14(b)  (now 
renumbered  as  §  897.14(c)).  These 
comments  said  that  the  rule  would  not 
prompt  retailers  to  verify  a  prospective 
purchaser's  age  because  retailers  who 
sell  cigarettes  and  smokeless  tobacco  to 
minors  are  already  in  violation  of  State 
laws. 

FDA  disagrees  with  the  comments' 
assertion.  FDA's  enforcement  authority 
and  the  range  of  sanctions  under  the  act 
should  give  retailers  additional 
incentives  to  verify  proof  of  age.  Hence, 
FDA  believes  that  the  weight  of  Federal 
law  and  these  regulations  will  prompt 
retailers  to  pay  more  attention  to  the 
consumer  s  age  By  way  of  analogy,  the 
United  States  enjoys  a  very  high  rate  of 
compliance  with  prescription  drug 
restrictions  in  part  because  a  violation 
of  the  prescription  requirement  is 
actionable  under  Federal  law.  Similarly, 
section  1926  of  the  PHS  Act  gives 
States,  as  a  condition  for  receiving  a 
block  grant  for  the  prevention  and 
treatment  of  substance  abuse,  further 
incentive  to  ensure  that  illegal  tobacco 
sales  to  young  people  do  not  occur  and 
that  the  illegal  sales  rate  steadily 
decreases  from  50  percent  in  fiscal  year 
1994  (or  fiscal  year  1995  for  some 
States)  to  20  percent  4  years  later.  States 
must  also  conduct  armually  a  reasonable 
number  of  random,  unannounced 
inspections  to  ensure  compliance  with 
State  law  {see  61  FR  1492  at  1508. 
January  19.  1996).  Section  1926  of  the 
PHS  Act  and  its  implementing 
regulations  should  also  prompt  States  to 
devote  more  attention  to  compliance 
efforts  to  prevent  illegal  sales  to  young 
people  and.  through  the  requirement  for 
random,  unannounced  inspections, 
make  retailers  more  aware  of  the  need 
to  verify  the  consumer's  age. 


4.  Restrictions  Against  the  Sale  of 
Individual  Cigarettes 

Proposed  §  897.14(c)  (now 
renumbered  as  §  897.14(d))  would  have 
prohibited  the  retailer  or  an  employee  of 
the  retailer  from  breaking  or  otherwise 
opening  any  cigarette  package  or 
smokeless  tobacco  product  to  sell  or 
distribute  individual  cigarettes  or  any 
quantity  of  cigarette  tobacco  or  of  a 
smokeless  tobacco  that  is  smaller  than 
the  quantity  in  the  unopened  product. 
In  response  to  comments  and  for  other 
reasons  discussed  below,  the  agency  has 
amended  $  897.14(d)  to  prohibit 
retailers  from  breaking  or  otherwise 
opening  "any  cigarette  or  smokeless 
tobacco  package  to  sell  or  distribute 
individual  cigarettes  or  a  number  of 
unpackaged  cigarettes  that  is  smaller 
than  the  quantity  in  the  minimum 
cigarette  package  size  defined  in 
§  897.16(b),  or  any  quantity  of  cigarette 
tobacco  or  smokeless  tobacco  that  is 
smaller  than  the  smallest  package 
distributed  by  the  manufacturer  for 
individual  consumer  use." 
Additionally,  as  stated  in  section  IV.D.l. 
of  this  document,  FDA  has  deleted  the 
reference  to  "an  employee  of  the 
retailer"  because  the  retailer  is  generally 
responsible  for  its  employee's  actions. 

(41)  Several  comments  opposed 
proposed  §  897.14(c)  (now  renumbered 
as  §  897.14(d))  in  conjunction  with 
proposed  §  897.10  (which  would 
establish  general  responsibilities  for 
manufacturers,  distributors,  and 
retailers).  The  comments  said  it  would 
be  imreasonable  to  expect  retailers  to 
inspect  all  packages  to  assure 
compliance  with  minimimi  package 
requirement,  as  well  as  other 
requirements,  and  yet  retailers  would 
face  significant  penalties  if  they  failed  to 
comply.  Other  comments  asked  whether 
retailers  would  be  held  liable  for 
opening  shipping  packages  consisting  of 
individual  cigarette  packages  or  cartons 
and  selling  the  individual  packages  or 
cartons. 

The  comments  misinterpreted  the 
proposed  provision.  Section  897.14(d) 
does  not  require  retailers  to  police 
minimum  package  requirements,  but 
rather  expressly  states  that  the  retailer 
shall  not  break  or  otherwise  open  any 
cigarette  or  smokeless  tobacco  package 
to  sell  or  distribute  individual  cigarettes 
or  number  of  cigarettes  or  any  quantity 
of  cigarettes  or  smokeless  tobacco  that  is 
smaller  than  the  quantity  in  the 
unopened  package.  The  confusion  may 
have  stemmed  bom  the  definition  of 
"package."  Section  897.3(f)  defines 
"package"  as  a  "pack,  box,  carton,  or 
other  container  *  *  *  in  which 


cigarettes  or  smokeless  tobacco  are 
offered  for  sale,  sold,  or  otherwise 
distributed  to  consumers."  The 
provision,  therefore,  focuses  on  two 
distinct  actions:  (1 )  The  retailer  breaks 
or  opens  a  cigarette  package  or 
smokeless  tobacco  product,  and  (2)  the 
retailer  sells  or  distributes  a  portion  of 
the  cigarette  package  or  smokeless 
tobacco  product  to  a  consumer. 

A  literal  reading  of  proposed 
§§  897.3(f)  and  897.14(d)  together  would 
prohibit  a  retailer  from  opening  a  carton 
of  cigarettes  to  sell  a  single  package  of 
20  cigarettes.  The  agency  did  not  intend 
to  prohibit  retailers  from  opening 
shipped  quantities  or  bundles'of 
cigarette  packages  or  cartons  or 
smokeless  tobacco  in  order  to  break  that 
shipment  down  into  ordinary  packages, 
cartons,  or  other  standard  product  units. 
The  agency  has  amended  §  897.14(d),  to 
eUminate  this  unintended  effect.  The 
new  language  clarifies  that  retailers  may 
open  shipping  boxes  or  cigarette  cartons 
to  sell  a  pack  of  cigarettes  or  a 
smokeless  tobacco  package. 
Additionally,  FDA  has  modified  the 
introduction  to  §  897.14(d).  changing 
"the  retailer  shall  not"  break  or  open 
any  cigarette  or  smokeless  tobacco 
package  to  'no  retailer  may"  break  or 
open  any  package.  This  change  is 
intended  to  simplify  the  text  and  does 
not  alter  a  retailer's  obUgations  under 
§897.14(d). 

(42)  One  comment  from  a  company 
opposed  a  restriction  on  the  sale  of 
single  cigarettes  because  it  had  made  a 
substantial  investment  developing  a 
vending  machine  that  would  sell  single 
cigarettes  that  complied  with  applicable 
labeling  and  tax  laws.  The  comment 
added  that  its  machines  are  located  in 
areas  that  are  frequented  by  or  limited 
to  adults  and  that  there  is  a  market  for 
adults  who  wish  to  smoke  only 
occasionally. 

The  restriction  against  the  sale  of 
single  cigarettes  pertained  to  single 
cigarettes  that  are  removed  from 
cigarette  packages  or  cartons  and  sold 
on  an  individual  basis.  Thus,  the 
product  described  by  the  comment,  a 
prepackaged  single  cigarette  that 
complies  writh  all  applicable  labeling 
and  tax  laws,  does  not  appear  to 
correspond  to  what  is  commqnly  knovra 
as  a  "loosie."  As  for  selling  a  packaged 
single  cigarette  in  a  vending  machine, 
the  final  rule  permits  vending  machines 
to  be  used  in  certain  locations  that  are 
entirely  inaccessible  to  young  people. 
This  comment,  and  corresponding 
amendments  to  the  rule,  are  discussed 
in  greater  detail  in  section  IV.E.4.a.  of 
this  document. 
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(43)  A  small  number  of  comments 
opposed  any  restriction  on  the  sale  of 
single  cigarettes,  stating  that  such  a 
restriction  would  make  purchases  by 
adults  more  difficult  or  could  actually 
work  to  the  detriment  of  adults  who  are 
trying  to  reduce  their  cigarette 
consumption  by  purchasing  single 
cigarettes. 

.Most  comments,  however,  supported 
a  prohibition  agamst  the  sale  of  single 
cigarettes.  In  general.  Lhey  agreed  that 
eliminating  single  cigarettes  would 
make  cigarette  purchases  more 
expensive  for  young  people  and,  as  a 
result,  less  likely.  A  number  of  State 
attorneys  general  stated  that  tiiis 
provision,  in  conjunction  with  others, 
would  assist  States  in  enforcing 
compliance  with  State  laws,  A  few 
comments  noted  reports  of  single 
cigarette  sales  occurring  within  their 
State  or  jurisdiction:  one  stated  that  "the 
problem  of  loosies  is  a  very  old  story 
'Adthin  the  inner  city,"  while  another 
even  claimed  seeing  young  people  wait 
in  line  for  free  samples  of  single 
cigarettes. 

The  agency  declines  to  amend  the 
rule  to  exclude  single  cigarettes.  The 
preamble  to  the  1995  proposed  rule 
cited  exidence  that  a  significant  nimiber 
of  retailers  are  willing  to  sell  single 
cigarettes  to  young  people  and  are 
sometimes  more  inclined  to  sell  single 
cigarettes  to  young  people  than  to  adults 
(60  FR  41314  at  41324).  The  comments 
supporting  the  rule  reinforce  the  notion 
that  single  cigarettes  appeal  to  young 
people. 

While  FDA  is  sensitive  to  the  fact  that 
adults  who  vdsh  to  quit  smoking  may 
wish  to  purchase  single  cigarettes  to 
reduce  smoking,  on  balance,  the  agency 
believes  that  the  benefits  of  eliminating 
single  cigarette  sales  to  young  people 
outweighs  any  possible  detriment  to 
adults. 

5.  Additional  Comments 

(44)  Several  comments  suggested  that 
FDA  license  retailers  and  impose  fines 
or  other  sanctions  on  retailers  who  sell 
cigarettes  and  smokeless  tobacco  to 

young  people. 

The  agency  declines  to  amend  the 
rule  to  create  a  licensing  system.  FDA 
notes  that  SAMHSA  confronted  similar 
comments  when  it  proposed  rales  to 
implement  section  1926  of  the  PHS  Act 
and  elected  not  to  require  a  licensing 
system  (61  FR  1492  at  1495)  The 
preamble  to  the  S.A,MHSA  rule  indicated 
that  States  could  use  a  licensing  system 
to  identify  retail  outlets  and  enforce 
State  laws,  with  licensure  fees  and  civil 
penalties  funding  the  States'  random, 


unannounced  inspections  and  covering 
administrative  and  enforcement  costs 
(61  FR  1492  at  1495),  FDA  concurs  with 
the  SAMHSA  analysis  and,  because 
licensure  would  be  a  State  matter,  wiU 
refrain  from  estabUshing  a  hcensing 
system  for  retailers. 

As  for  fines  and  other  sanctions,  no 
amendment  to  the  rule  is  necessary.  The 
act  already  estabUshes  fines  and  other 
sanctions  for  parties  who  violate  the  act. 
For  example,  any  restricted  device  that 
is  sold,  distributed,  or  used  in  violation 
of  regulations  for  that  restricted  device 
is  misbranded  under  section  502(q)  of 
the  act  (21  U.S.C.  352(q)).  and  section 
301(a)  of  the  act  prohibits  the 
introduction  or  dehvery  for  introduction 
into  interstate  commerce  of  a 
misbranded  device.  (Section  709  of  the 
act  creates  a  presumption  that  all 
devices  are  in  interstate  commerce  and 
section  304  allows  seizure  of 
adulterated  or  misbranded  devices  even 
in  the  absence  of  interstate  commerce.) 
Among  other  things,  section  301(b)  of 
the  act  prohibits  the  misbranding  of  a 
device  in  interstate  commerce,  while 
section  301(c)  of  the  act  prohibits  the 
receipt  in  interstate  commerce  of  any 
misbranded  device.  Additionally,  any 
person  who  violates  section  301  of  the 
act  is  subject  to  injimctions  under 
section  302  of  the  act  and  civil 
penalties,  fines  and  imprisonment 
under  section  303  of  the  act,  while 
section  304  of  the  act  authorizes  seizure 
actions  against  misbranded  devices 
themselves  without  any  need  for  proof 
of  interstate  commerce. 

(45)  One  comment  argued  that 
retailers  should  be  required  to  keep 
cigarette  products  from  public  view. 

FDA  declines  to  amend  the  rule  as 
suggested  by  the  comment.  The  agency 
believes  that  concealing  these  products 
&"om  view  would  not  significantly 
enhance  the  restrictions  against  access 
by  young  people  and  would  instead 
unduly  impair  an  adult's  ability  to 
determine  what  products  and  brands  a 
retailer  is  selling  as  well  as  the  retailer's 
ability  to  sell  those  products. 

(46)  One  comment  stated  that  §897.14 
can  only  be  enforced  by  routine 
compUance  checks  using  underage 
agents.  The  comment  suggested  that 
FDA  negotiate  with  States  to  receive 
information  on  violations  of  State  laws 
and  to  use  that  mformation  against 
retailers  who  fail  to  comply  with 
§897.14. 

FDA  intends  to  cooperate  with  State 
governments  to  oiitail  illegal  sales  of 
cigarettes  and  smokeless  tobacco  to 
young  people  Additionally,  as  stated 
earlier  in  this  document,  FT)A  is 


authorized  to  commission  State  officials 
to  perform  ceilain  functions  on  behalf  of 
the  agency.  FDA  may  consider 
commissioning  State  officials,  where 
appropriate,  if  commissioned  State 
officials  would  help  ensure  compliance 
with  these  regulations. 

(47)  One  comment  would  amend 
§897.14  to  refer  to  "purchasing"  and 
"obtaining"  cigarettes  or  smokeless 
tobacco.  The  comment  said  this  would 
prevent  young  people  from  attempting 
to  obtain  cigarettes  or  smokeless  tobacco 
from  retailers  by  claiming  to  act  with  a 
parent's  permission  or  on  behalf  of  a 
parent  or  adult. 

The  agency  declines  to  amend  the 
rule  as  suggested  by  the  comment.  As 
written,  §  897.14  prohibits  retailers  bom 
selling  cigarettes  or  smokeless  tobacco 
to  anyone  under  18  and  also  requires 
retailers  to  verify  the  purchaser's  age. 
These  provisions  do  not  make  any 
distinction  or  exception  as  to  whether 
the  person  purchasing  the  products 
claims  to  be  purchasing  the  products  for 
an  adult.  In  other  words,  even  if  a  young 
person  claimed  to  have  a  parent's 
permission  or  to  be  purchasing  these 
products  for  an  adult.  §  897.14(a)  still 
prohibits  retailers  from  selling  cigarettes 
or  smokeless  tobacco  to  that  young 
person,  and  §  897.14(b)  requires  the 
retailer  to  verify  the  purchaser's  age. 

(48)  As  mentioned  earlier  in  the 
discussion  for  §  897.10,  FDA  has 
amended  the  final  rule  to  create  a  new 
§  897.14(e)  to  require  each  retailer  to 
remove  or  bring  into  comphance  all  self- 
service  displays,  advertising,  labeling, 
and  other  items  at  the  retailer's 
establishment  if  those  items  do  not 
comply  wdth  the  requirements  under 
this  part.  This  amendment  became 
necessary  because  comments  from 
manufacturers  and  retailers  claimed  that 
retailers  owned  the  self-service  displays 
or  that,  once  the  manufacturer's 
representative  gives  an  item  to  a  retailer, 
the  item  becomes  the  retailer's  property. 
Consequently,  §  897.14(e)  requires 
retailers  to  remove  or  otherwise  bring 
into  compliance  items  at  the  retailer's 
establishment  if  those  items  do  not 
comply  with  this  subpart.  This 
provision  essentially  gives  retailers 
three  options  with  respect  to  an  item 
that  violates  the  requirements  in  this 
rule:  (1)  If  the  item  belongs  to  a 
manufacturer,  the  retailer  could  ask  the 
manufacttirer  to  remove  the  item, 
consistent  with  the  manufacturer's 
obligations  under  §  897.12;  (2)  the 
retailer  could  convert  the  item  to 
another  use  or  alter  the  item  to  make  it 
comply  with  the  regulations;  or  (3)  the 
retailer  could  remove  the  item. 
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E.  Conditions  of  Manufacture,  Sale,  and 
Distribution  (§897.16) 

1.  Restrictions  on  Nontobacco  Trade 
Names  on  Tobacco  Products 

Proposed  §  897  16  would  have 
established  several  important 
restrictions  or  conditions  on  the  sale  of 
cigarettes  and  smokeless  tobacco. 
Proposed  §  897.16(a)  would  have 
prohibited  the  use  of  a  trade  or  brand 
name  for  a  nontobacco  product  as  the 
trade  or  brand  name  for  a  tobacco 
product  "except  for  tobacco  products  on 
which  a  trade  or  brand  name  of 
nontobacco  product  was  in  use  on 
January  1,  1995  "  For  example,  Harley 
Davidson  cigarettes  would  be 
"grandfathered"  under  this  provision. 
The  preamble  to  the  1995  proposed  rule 
stated  that  the  provision  would  be 
necessary  to  prevent  the  industry  from 
circumventing  the  purpose  behind  the 
rule  (60  FR  41314  at  41324)  by 
benefitting  from  the  promotion  of  the 
nontobacco  items  in  ways  that  appeal  to 
young  people.  FDA  noted,  however,  that 
several  cigarette  brands  already  used 
trade  names  that  are  normally 
associated  with  nontobacco  products 
and  would  exempt  those  brands  from 
^897.16  The  final  regulation  remains 
essenUaliy  the  same,  but  clarifies  the 
agency's  intent  by  amending  the 
language  to  limit  the  exception  to  those 
product  names  'whose  trade  or  brand 
name  was  on  both  a  tobacco  product 
and  a  nontobacco  product  that  were 
sold  in  the  United  States  on  January  1, 
1995   " 

(49)  FDA  received  few  comments  on 
this  provision.  The  comments  asserted 
that  the  1995  proposed  rule  would  effect 
takings  compensable  under  the  Fifth 
.\mendraent. 

The  agency  disagrees  with  these 
comments.  The  final  rule  does  not 
violate  the  Fifth  .Amendment.  This  issue 
is  discussed  m  greater  detail  in  section 
XI.  of  this  document. 

(50)  Several  comments  on  the  use  of 
nontobacco  trade  names  on  tobacco 
products  would  delete  proposed 
§897. 16(a),  arguing  that  the  provision 
will  have  no  effect  on  cigarette  or 
smokeless  tobacco  use  by  young  people, 
and  that  businesses  should  be  free  to 
decide  how  to  advertise  or  sell  their 
products.  One  comment  challenged  the 
agency's  authority  to  regulate 
nontobacco  trade  names,  stating  that  the 
act  only  permits  the  agency  to  take 
action  against  names  that  are  false  and 
misleading.  .According  to  this  comment, 
a  nontobacco  trade  name  that  appeals  to 
young  people  does  not  become  subject 
to  the  act.  The  comment  further  charged 


that  FDA  has  no  evidence  to  support  a 
conclusion  that  a  tobacco  product 
bearing  a  nontobacco  trade  name  would 
be  especially  appealing  to  young  people: 
the  comment  explained  that  the  brands 
mentioned  by  FDA  in  the  preamble  to 
the  1995  proposed  rule — Harley- 
Davidson,  Cartier,  and  Yves  St, 
Laurent's  Ritz  cigarettes — either  have 
very  small  market  shares  or  are  not  sold 
in  the  United  States. 

In  contrast,  one  comment  said 
§897, 16(a)  is  "essential  to  avoid  the 
same  problems  that  occiu  with  'image' 
advertising."  The  comment  explained 
that  tobacco  manufacturers  have  used 
nontobacco  trade  names  on  tobacco 
products  to  give  the  tobacco  products  an 
"instant  Image." 

The  point  of  this  provision,  like  the 
restrictions  on  advertising,  is  to  ensure 
that  the  restrictions  on  sale  and 
distribution  to  children  and  adolescents 
are  not  undermined  by  how  the  product 
is  presented  to  the  public.  As  detailed 
in  subpart  D  of  part  897,  FDA  is 
restricting  the  way  cigarette  and 
smokeless  tobacco  are  advertised  in 
order  to  eliminate  those  elements  that 
resonate  most  strongly  with  the  needs  of 
those  under  18  to  establish  an 
appropriate  image  and  to  create  a  sense 
of  acceptance  and  belonging.  The  use  of 
nontobacco  trade  names  has  particular 
appeal  in  the  former  regard  If  a  firm 
could  use  a  popular  nontobacco  product 
trade  name  and  put  it  on  a  tobacco 
product,  the  firm  could  attempt  to 
exploit  the  imagery  or  consumer 
identification  attached  to  the 
nontobacco  product  to  make  the  tobacco 
appeal  to  yoimg  people. 

For  example,  young  people  might 
purchase  a  particular  nontobacco 
product  that  they  perceive  as 
symbolizing  the  adult  sophistication  or 
sex  appeal  of  its  users;  they  might  also 
be  inclined  to  purchase  cigarettes 
bearing  the  same  trade  name  if  they 
perceive  that  the  cigarettes  will  enhance 
their  lifestyles  in  the  same  manner. 
Section  897.16(a),  therefore,  eliminates 
a  potential  loophole  in  the  advertising 
and  labeling  provisions. 

FDA  also  disagrees  with  the  comment 
challenging  FDA's  authority.  Section 
897.16(a)  is  authorized  under  section 
520(e)  of  the  act  which  permits  FDA  to 
restrict,  by  regiUation,  the  sale, 
distribution,  or  use  of  certain  devices. 
Prohibiting  firms  fitnn  adopting 
nontobacco  product  names  that  appeal 
to  young  people  is  a  restriction  on  the 
product's  "sale."  The  comment's 
suggestion  that  FDA  cannot  rely  on 
section  502(a)  of  the  act  reveals  a 
misimderstanding  of  FDA's  position. 


FDA  predicated  its  action  on  section 
520(e)  of  the  act  and  therefore  it  is  not 
necessary  to  address  the  relevance  of 
section  502(a). 

FDA  is  not  persuaded  that  small 
market  shares  for  cigarette  products 
bearing  nontobacco  trade  names 
undermines  the  need  for  §  897.16(a). 
The  preamble  to  the  1995  proposed  rule 
demonstrated  that  young  people  use  the 
most  heavily  advertised  brands  and  that 
they  can  purchase  cigarettes  and 
smokeless  tobacco  easily  (60  FR  41314 
at  41323  through  41326^  and  41332). 
The  brands  cited  in  the  preamble, 
Harley-Davidson,  Cartier,  and  Yves  St. 
Laurent's  Ritz,  are  not  among  the  most 
heavily  advertised  brands,  and, 
according  to  the  comment,  two  (Cartier 
and  Ritz)  are  not  sold  in  the  United 
States.  Thus,  there  is  no  reason  to 
expect  these  brands  to  be  especially 
appealing  to  or  purchased  by  young 
people  in  the  United  States  today. 
However,  if  the  other  provisions  in  this 
rule  are  effective,  some  manufacturers 
might  try  altering  their  advertising  or 
marketing  strategy  in  order  to  generate 
product  appeal;  §  897.16(a)  thus 
eliminates  this  potentially  significant 
avenue  for  making  a  product  appeal  to 
young  people. 

(51)  A  few  comments  noted  that  the 
provision  did  not  elaborate  on  what 
constitutes  a  "trade  or  brand  name  for 
a  nontobacco  product."  One  comment 
interpreted  the  terms  as  including  any 
nontobacco  product  trade  name  used 
anywhere  in  the  world  and,  as  a  result, 
argued  that  the  provision  would  impose 
an  impossible  burden  on  manufacturers 
to  conduct  trademark  searches.  The 
comment  added  that  manufacturers 
would  not  be  able  to  conduct  trade  or 
brand  names  searches  with  certainty 
(because  the  1995  proposed  rule  did  not 
confine  itself  to  registered  trademarks) 
and  manufacturers  would  be  subject  to 
regulatory  action  even  if  they 
unknowingly  used  a  trade  or  brand 
name  for  a  nontobacco  product. 

In  contrast,  another  comment  noted 
that  a  brand  name  directory  published 
by  the  Tobacco  Merchants  Association 
of  the  United  States  lists  numerous 
brand  names  for  both  nontobacco  and 
tobacco  products.  The  comment 
suggested  that  there  are  a  greater 
number  of  cigarette  products  whose 
brand  names  were  the  same  as  brand 
names  for  nontobacco  products  than  the 
three  brands  that  FDA  identified  in  the 
preamble  to  the  1995  proposed  rule.  The 
comment  suggested  that  FDA  amend  the 
rule  to  limit  eligible  brand  name  "tie- 
ins"  to  those  relating  to  both  tobacco 
products  and  to  nontobacco  products 
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sold  in  the  United  States  as  of  January 
1.1995. 

FDA  agrees,  in  part,  with  the 
comments.  It  would  be  unreasonable  for 
the  regulation  to  encompass  all  possible 
nontobacco  product  trade  names, 
regardless  of  their  nationality  or 
whether  the  trade  name  was  a  registered 
trademark.  Neither  FDA  nor 
manufacturers  would  be  able  to  ensure 
that  a  name  was  not  used  elsewhere. 
FDA  intended  that  proposed  §  897.16(a) 
would  apply  to  trade  names  in  use  in 
the  United  States,  and  that  the 
exception  for  nontobacco  product  trade 
names  would  apply  only  to  product 
trade  names  that  were  in  use  on  both 
tobacco  and  nontobacco  products  as  of 
January  1,  1995.  Consequently,  to  clarify 
the  rule,  FDA  has  amended  §  897.16(a) 
to  restrict  manufacturers  to  use  of  those 
product  names  that  were  used  on  both 
nontobacco  and  tobacco  products  in  the 
United  States  as  of  January  1,  1995. 

(52)  One  comment  would  amend 

§  897.16(a)  to  state  that,  in  addition  to 
being  on  the  market  as  of  January  1 , 
1995,  the  cigarette  brand  had  to  have 
generated  sales  of  at  least  500  million 
cigarettes  or  500  million  grams  of 
cigarette  or  smokeless  tobacco  in  1994. 
The  comment  explained  that  this 
amendment  would  eliminate  a 
"loophole"  because  a  product  with 
"nominal  sales  volume  could  open  up 
large  marketing  holes  for  all  sorts  of 
product  names." 

FDA  declines  to  amend  the  provision 
as  suggested  by  the  comment.  The  final 
rule,  as  amended,  prohibits 
manufacturers  from  using  a  nontobacco 
product  trade  or  brand  name  as  the 
trade  or  brand  name  for  a  cigarette  or 
smokeless  tobacco  product.  The  sole 
exception  is  for  tobacco  products  whose 
trade  or  brand  name  was  on  both 
nontobacco  and  tobacco  products  sold 
in  the  United  States  as  of  January  1 . 
1995.  FDA  will  construe  this  exception 
narrowly  such  that  the  trade  or  brand 
name  on  the  nontobacco  product  must 
be  the  same.  For  example,  if  the  trade 
name  for  a  nontobacco  product  was 
"Old  Time  Coimtry  Store."  a  cigarette 
product  called  "Old  Time"  would  not 
qualify  for  the  exception  because  the 
name  is  not  identical  to  that  for  the 
nontobacco  product. 

(53)  FDA,  on  its  own  initiative,  has 
amended  §  897.16(a)  to  replace  the  word 
"may"  with  "shall."  This  amendment  is 
intended  to  reinforce  the  notion  that, 
except  as  otherwise  provided  in 

§  897.16(a).  manufacturers  are 
prohibited  from  using  a  trade  or  brand 
name  of  a  nontobacco  product  as  the 


trade  or  brand  name  for  a  cigarette  or 
smokeless  tobacco  product. 

2.  Minimum  Package  Size 

Proposed  §  897.16(b)  would  have 
made  20  cigarettes  the  minimum 
package  size  for  cigarettes.  The 
preamble  to  the  1995  proposed  rule 
explained  that  FDA  selected  20  as  the 
minimum  niunber  of  cigarettes  because 
most  cigarette  packs  in  the  United  States 
contain  20  cigarettes  and  that 
estabhshing  a  minimum  package  size 
would  preclude  firms  from 
manufacturing  so-called  "kiddie  packs." 
The  preamble  to  the  1995  proposed  rule 
explained  that  "kiddie  packs"  usually 
contain  a  small  number  of  cigarettes,  are 
e£isier  to  conceal,  and  are  less  expensive 
than  full-sized  packs.  The  preamble  to 
the  1995  proposed  rule  also  noted  that, 
based  on  studies  or  reports  in  other 
countries,  significant  numbers  of 
children  purchase  "kiddie  packs"  (60 
FR  41314  at  41324).  Thus,  by 
establishing  a  minimum  package  size, 
the  1995  proposed  rule  would  have 
essentially  eliminated  the  manufacture, 
distribution,  and  sale  of  "kiddie  packs." 
The  final  rule  provides  a  narrow 
exception  to  the  minimum  package  size 
in  response  to  a  comment  on  vending 
machines  that  sell  certain  packaged, 
single  cigarettes. 

(54)  Several  comments  opposed 
creating  any  minimum  package  size.  A 
minority  disputed  that  the  rule  would 
be  effective,  stating  that  ycung  people 
will  get  cigarettes  anyway  or  will  simply 
begin  purchasing  full-sized  packs.  One 
comment,  submitted  on  behalf  of 
specialty  tobacco  companies,  suggested 
exempting  specialty  tobacco  products 
from  the  rule.  The  comment  explained 
that  many  specialty  tobacco  products 
are  produced  in  package  sizes  smaller 
than  20  cigarettes,  ranging  from  8  to  18 
cigarettes,  but  that  yoimg  people  do  not 
purchase  specialty  tobacco  products. 
Consequently,  the  comment  sought  an 
exemption  for  specialty  tobacco 
products  or  for  products  with  a  very 
small  market  share.  One  comment 
asserted  that  small  package  sizes  reduce 
smoking  by  adults  while  another 
comment  would  amend  the  rule  to 
lower  the  minimum  size  to  10  cigarettes; 
neither  comment  offered  any  evidence 
to  support  their  assertions. 

In  contrast,  many  comments 
supported  proposed  §  897.16(b).  The 
comments  indicated  that  eliminating 
"kiddie  packs"  is  "essential  to  protect 
youth"  and  described  "kiddie  packs"  as 
an  "obvious  come-on  that  would  appeal 
to  kids."  Other  comments  said  the 
provision  would  reduce  imderage 


purchases  because  children  would  not 
be  able  to  afford  full-sized  packs  as 
easily  or  as  quickly  as  they  might  afford 
"kiddie  packs." 

The  final  rule  retains  20  cigarettes  as 
the  minimum  package  size.  The  agency 
disagrees  that  this  provision  will  be 
ineffective.  The  provisions  in  this 
subpart  are  designed  to:  (1)  Make  young 
people's  access  to  cigarettes  and 
smokeless  tobacco  more  difficult  by 
restricting  specific  modes  of  access  to 
these  products  that  yoimg  people  use, 
and  (2)  make  purchases  by  young 
people  more  difficult  (by  requiring  proof 
of  age,  and  other  methods)  and  more 
expensive  (by  eliminating  free  samples 
and  "kiddie  packs"). 

Additionally,  while  some  tobacco 
products,  specifically  the  specialty 
tobacco  products,  may  have  been  sold  in 
smaller  sizes,  the  benefits  of  eUminating 
"kiddie  packs,"  namely  eliminating  a 
product  size  that  is  relatively 
inexpensive  and  appealing  to  yoimg 
people,  outweigh  any  inconvenience  to 
adults. 

FDA  also  declines  to  create  an 
exemption  based  on  market  share  or 
claims  that  young  people  do  not  use  a 
particular  type  of  cigarette;  such 
exemptions  would  not  treat 
manufacturers  equally,  would  depart 
from  FDA's  traditional  approach  of 
regulating  devices  as  a  class  (see  section 
IV. B.  of  this  document),  and  would  be 
impractical  because  a  firm's  compliance 
with  the  rule  could  vary  depending  on 
fluctuations  in  market  share  and  use  by 
young  people.  Moreover,  even  a  small 
percentage  of  a  market,  such  as  1  or  2 
percent,  could  translate  into  a  large 
number  of  Americans;  for  example.  2 
percent  of  the  approximately  50  million 
Americans  who  smoke  would  represent 
1  million  people.  Two  percent  of  the 
approximately  3  milUon  children  under 
age  18  who  are  regular  smokers  would 
represent  60,000  young  people. 

Furthermore,  FDA  declines  to  make 
10  cigarettes  the  minimum  package  size. 
The  comment  did  not  offer  any 
justification  for  the  lower  figure,  and  the 
agency  believes  that  a  smaller  package 
size  would  be  coimterproductive 
because  a  10-cigarette  minimum  size 
would  be  tantamount  to  making  a 
"kiddie  pack"  the  minimum  package 
size  for  cigarettes. 

(55)  One  comment  supported  the 
provision,  but  suggested  that  FDA 
amend  the  rule  to  prevent  the 
development  of  "mini"  cigarettes  or 
"short  smokes."  The  comment  said  such 
products  contain  less  tobacco  so  that 
they  can  be  sold  at  a  lower  price. 
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The  agency  declines  to  amend  the 
rule  as  suggested  by  the  comment. 
Section  897.3(a)  define  a  cigarette,  in 
part,  as  any  product  that  consists  of  any 
roll  of  tobacco;  it  does  not  establish  a 
minimum  quantity  of  tobacco.  Thus, 
while  manufacturers  can  develop  such  a 
product,  it  would  still  be  a  cigarette 
under  this  rule  and  subject  to  all 
restrictions  for  cigarettes 

(56)  Two  comments  would  amend  the 
minimum  package  size  by  increasmg  it 
to  200  cigarettes  or  a  carton  of  cigarettes. 
The  comments  explained  that  making 
cartons  the  minimum  package  size 
would  further  reduce  access  to 
cigarettes  by  young  people  because 
cartons  would  be  more  expensive  than 
single  packs  and  would  be  harder  to 
shoplift.  The  comment  said  that  adults 
would  not  be  adversely  affected  by  such 
a  change  because  adults  generally  buy 
cartons. 

The  agency  declines  to  make  200 
cigarettes  or  one  carton  the  minimum 
"package"  size.  Ehminating  cigarette 
packages  would  unduly  affect  those 
adults  who  prefer  to  purchase  cigarette 
packs  rather  than  cartons  due  to  limited 
funds  or  other  reasons,  and  would 
unduly  affect  manufacturers, 
distributors,  and  retailers  because,  at  the 
very  least,  they  would  need  to  revise 
manufacturing  practices  or  machines 
and/or  revise  or  reconfigure  product 
storage  practices  and  units  to 
accommodate  only  cartons.  It  is  even 
possible  that  some  adults  might 
consume  more  cigarettes  if  the 
minimum  package  size  were  increased 
to  200  cigarettes. 

(57)  One  comment  challenged  the 
agency's  authority  for  proposed 
§897.16fb)  The  comment  argued  that 
requiring  a  minimum  package  size 
exceeds  FD.\  s  authority  under  the  act 
because  it  does  not  purport  to  provide 
reasonable  assurance  of  the  product's 
safety  and  effectiveness  to  potential 
users. 

FDA  disagrees  with  the  comment. 
Section  520(e)  of  the  act  authorizes  the 
agency  to  impose  restrictions  on  the 
sale,  distribution,  and  use  of  a  device. 
Establishing  a  minimum  package  size  is 
a  restriction  on  the  sale  and  distribution 
of  these  devices  and  is  reasonably 
related  to  assuring  the  product's  safety 
for  those  persons,  namely  young  people, 
whom  this  rule  protects.  Cigarettes  and 
smokeless  tobacco  either  cause  or  are 
associated  with  serious  adverse  health 
effects,  and  the  evidence  suggests  that 
"kiddie  packs  '  appeal  to  young  people. 
Hence,  establishing  a  minimum  package 
size  that  is  larger  than  a  "kiddie  pack" 
should  help  reduce  young  people's 


access  to  these  products  and,  as  a  result, 
protect  them  from  those  potential 
adverse  health  effects. 

(58)  One  comment  stated  that  the 
agency  lacks  factual  support  for  a 
minimum  package  size,  claiming  that 
there  is  no  evidence  that  young  people 
buy  such  products  or  that  "kiddie 
packs"  are  especially  popular  with 
young  people.  The  comment  claimed 
that  the  studies  dted  by  FDA  in  the 
preamble  to  the  1995  proposed  rule  are 
flawed  due  to  small  sample  size.  The 
comment  disputed  the  results  of  those 
studies,  arguing  that  the  studies  did  not 
show  whether  young  people  favored 
small  package  sizes  because  they  are 
easily  concealed — a  reason  identified  by 
FDA  in  the  preamble  to  the  1995 
proposed  rule — or  because  they  are  less 
expensive.  The  comment  added  that 
FDA's  rationale  is  further  undermined 
by  the  fact  that  FDA  has  claimed  both 
that  young  people  are  price  sensitive 
and  that  they  do  not  purchase 
inexpensive  brands.  According  to  the 
comment,  it  is  not  possible  to  have  it 
both  ways. 

Specifically,  the  comment  questioned 
the  validity  of  the  1987  Australian  study 
by  Wilson.  *'  The  comment  argued  that 
the  authors  could  not  assure  that  the 
subject  population  of  14-  and  15-year 
olds  was  representative  and,  because 
selection  criteria  for  the  adult  subjects 
differed,  the  results  from  the  adult 
population  could  not  be  compared  to 
the  results  frxim  the  14-  to  15-year  old 
subjects.  The  comment  disputed  the 
study's  finding  that  young  Australians 
favored  smaller  cigarette  pacltages 
because  the  small  packs  were  more 
"concealable,"  stating  that  the  study  did 
not  explain  whether  a  pack  containing 
15  cigarettes  was  significantly  smaller 
than  a  pack  containing  20  cigarettes. 
The  conmient  also  criticized  the  study 
for  being  imclear  as  to  whether  the 
researchers  surveyed  youth  smokers 
alone  or  young  smokers  and  other 
youths  to  determine  why  young  people 
purchased  the  15-cigarette  package,  and 
it  criticiaed  FDA  for  not  mentioning  that 
the  third  most  popular  reason  for 
purchasing  15-cigarette  packs  was 
"reducing  smoking." 

FDA  is  not  persuaded  that  the  studies 
are  imreliable.  The  comment's 
criticisms  of  the  Wilson  study  do  not 
acknowledge  that  the  study's  authors 
compensated  for  the  lack  of  a 


«  WiUon,  D.  R,  et  aL,  "IS's:  They  Hi  in 
Everywhere — Especially  the  School  Bag:  A  Survey 
of  Purchases  of  Packets  of  15  Cigarettes  by  14  and 
15  Year  Olds  in  South  Australia,"  Supplement  to 
Community  Health  Studies  XI  (1),  pp.  16»-20s, 
1987. 


population-based  probabihty  sample  by 
using  a  sample  size  that  exceeded  the 
required  size  for  a  simple  random 
sample.  The  authors  used  a  cross- 
sectional  sample  of  649  yoimg  people 
between  the  ages  of  14  and  15  This 
nimaber  exceeded  the  363  persons 
required  for  a  simple  random  sample, 
based  on  an  estimate  that  40  percent  of 
the  25,000  South  Austrahan  children 
aged  14  to  15  years  old  would  be 
smokers  and  using  95  percent 
confidence  intervals  of  35  to  45  percent, 
and  exceeded  the  567  person  sample 
size  that  would  be  obtained  when  the 
random  sample  size  is  multiplied  by  a 
factor  of  1.3  to  allow  for  a  clustered 
design  and  increased  20  percent  to 
allow  for  persons  dropping  out  of  the 
survey. 

Additionally,  while  the  study  did  say 
that  the  sample  of  14-  and  15-year  old 
children  was  a  "sample  of 
convenience,  '  that,  alone,  does  not 
make  the  study  unrehable.  Many  studies 
use  a  sample  of  convenience  rather  than 
a  representative  sample,  and  the 
application  of  a  study's  results  or 
fiindings  to  a  broader  population 
depends  on  the  study's  methodology. 

The  comment's  criticism  of  the     

different  selection  methods  lacks  meriL      >, 
because  it  neglects  to  consider  the  ^     j 

context  for  the  selection  method.  The       \J 
authors  selected  schools  in  order  to      ^^ 
obtain  underage  subjects;  this  selection     \ 
method  precluded  getting  a 
representative  sample  of  adults  (because 
they  would  not  be  in  schools).  For  the  ', 
adult  subjects,  selection  was  based  on  a 
probability-based  method  of  selection 
instead  of  school  affiliation.  Both 
selection  methods  were  scientifically 
valid. 

Moreover,  two  well-conducted  studies 
provide  a  reasonable  basis  for 
comparison,  even  between  different 
populations.  This  is  especially  true  for 
the  Wilson  study  because  both  the 
adolescent  and  adult  studies  were 
performed  under  the  auspices  of  the 
South  Australian  Health  Commission 
and  were  drawm  from  the  same 
geographical  area  within  2  weeks  of 
each  other  Thus,  one  can  reasonably 
assume  that  the  studies  were  well 
conducted  and  that  comparisons 
between  the  adolescent  and  adult 
groups  were  appropriate. 

Finally,  the  comment's  criticism  of 
Wilson's  findings  is  also  misplaced. 
Contrary  to  the  comment's  assertion,  the 
issue  is  not  whether  15-cigarette  packs 
are  smaller  or  more  easily  concealed 
than  full-sized  packs.  Nor  is  the  issue 
whether  underage  smokers,  as  opposed 
to  underage  smokers  and  other  young 
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people,  prefer  15-cigarette  packs. 
Instead,  the  issue  is  whether  young 
people,  for  whatever  reason,  favor  and 
purchase  smaller  packs.  The  study 
indicated  that  over  90  percent  of  the 
yoimg  people  surveyed  preferred  15- 
cigarette  packs  because  they  considered 
them  to  be  less  expensive,  easier  to 
conceal,  or  helpful  to  reduce  smoking. 
This  led  the  authors  to  state  that,  "if 
adolescents  did  not  have  available  to 
them  these  cheaper  brands,  or  the  price 
was  raised  considerably,  or  packaging  in 
a  way  that  is  more  appealing  to 
adolescent  budgets  was  prohibited  then 
the  current  popularity  of  15"s  would  be 
reduced  considerably."** 

(59)  The  same  comment  challenged  a 
studv  by  Hill  ""  The  preamble  to  the 
1995  proposed  rule  cited  this  study  to 
show  that  younger  children  (12-year 
olds  in  the  study)  preferred  15-cigarette 
packages  more  than  older  children  (17- 
year  olds)  and  that  older  children 
preferred  packages  contammg  25 
cigarettes.  However,  the  comment 
interpreted  the  Hill  study  in  a  much 
different  manner,  noting  that,  according 
to  the  study,  the  youngest  age  group 
experienced  ttie  greatest  decline  in 
smoking  prevalence  in  the  penod 
following  the  introduction  of  the  15- 
cigarette  package.  Thus,  the  comment 
asserted  that,  "(t]his  fact  suggests  that 
smaller  packages  are  associated  with 
less  youth  smoking,  rather  than  more." 
The  comment  further  stated  that  the 
researchers'  opinion  that  price  and 
"concealability  "  make  smaller  packages 
appealing  to  young  people  is 
contradicted  by  the  findings  that 
children  in  all  age  groups  preferred  25- 
and  30-cigarette  packages 

F"DA  believes  that  the  comment 
misinterprets  the  study  While  the  study 
did  indicate  tliat  the  proportion  of 
Australian  students,  aged  12  to  17  years, 
who  smoked  weekly  declined  from  1984 
to  1987  (with  the  greatest  declines  in  the 
youngest  age  groups),  the  study  did  not 
attribute  the  decline  to  the  introduction 
of  a  smaller  cigarette  package,  instead, 
the  study  attributed  the  decline  to  "the 
health  education  and  promotional 
campaigns  that  were  established  in 
""Australia  during  the  period  between  the 
surveys," '•^ 

Similarly,  a  closer  examination  of  the 
study  does  not  support  the  comment's 
assertion  that  the  popularity  of  larger 
cigarette  packages  among  Australian 
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schoolchildren  refutes  FDA's  statement 
that  the  price  and  "concealability"  of 
smaller  packages  appeal  to  young 
people.  The  study  found  that  42  percent 
of  the  children  sur\'eyed  smoked 
cigarettes  from  25-cigarette  packages, 
with  the  next  most  popular  size  being 
30-cigarette  packages  Nearly  20  percent 
smoked  cigarettes  from  15-cigarette 
packages,  and  "preference  for  packets  of 
this  size  showed  a  marked  inverse 
relationship  with  age.  decreasing  from 
30%  of  12-year-old  school  children  to 
11%  of  17-year-old  school  children."  « 
The  study  did  not  attribute  the 
popularity  of  the  smaller  package  size  to 
lower  price  or  concealability  but  merely 
cited  the  Wilson  study  to  say  that  young 
people  "presumably  ■  prefer  the  smaller 
packages  for  those  reasons.  Yet, 
regardless  of  the  reason,  the  Hill  study 
illustrates  that  a  significant  percentage 
of  young  people  prefer  smaller  package 
sizes  and  that  the  percentage  increases 
in  the  younger  age  groups. 

(60)  The  same  comment  also 
criticized  the  Nova  Scotia  study.  '°  FDA 
cited  this  study  to  show  that  49  percent 
of  tobacco  users  in  the  sixth  grade 
purchased  15-cigarette  packages.  The 
comment  criticized  the  Nova  Scotia 
study  for  the  "absurdly  small  size  of  this 
population  sample  (37  students)."  The 
comment  also  criticized  the  Nova  Scotia 
study's  assertion  that  price  and 
concealability  motivate  young  people  to 
purchase  small  cigarette  packages.  The 
Nova  Scotia  study  indicated  that  only  3 
percent  of  the  sixth  grade  students 
surveyed  (or  one  out  of  the  37  students) 
purchased  single  cigarettes  compared  to 
11  percent  of  the  twelfth  grade  students 
(or  12  students  out  of  the  123  surveyed). 
The  comment  airgued  that  the  Nova 
Scotia  study  showed  that  twelfth  grade 
students  "were  four  times  as  likely  as 
the  sixth-graders  to  purchase  single 
cigarettes"  and  that,  "[i]f  price  and 
'concealability'  were  the  key  factors  for 
yoimg  people,  those  in  the  yoimgest  age 
group  would  surely  be  purchasing 
single  cigarettes,  not  15's", 

"Hie  comment  misconstrues  the 
importance  of  the  study,  FDA  cited  this 
study  to  show  that  49  percent  of  tobacco 
users  in  the  sixth  grade  purchased  15- 
cigarette  packages,  but  the  agency  did 
not  rely  solely  on  the  Nova  Scotia  study 
as  evidence  that  young  people  prefer 
small  cigarette  packages.  Instead,  the 
agency  cited  the  Nova  Scotia  study  and 
the  Hill  study  that  surveyed  19,166 
Australian  schoolchildren  to  show  that 
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the  youngest  children  prefer  smaller 
cigarette  packages.  So,  even  if  the  Nova 
Scotia  study  used  a  small  sample  size, 
the  study's  findings  are  consistent  with 
the  AustraUan  study  that  surveyed 
19,166  children. 

The  agency  also  disagrees  with  the 
comment's  claim  that  the  Nova  Scotia 
study  contradicts  FDA's  view  that 
young  people  purchase  "kiddie  packs" 
due  to  their  low  price  and  small  size. 
The  study  did  not  examine  sf)ecific 
reasons  for  purchasing  single  cigarettes 
as  opposed  to 

15-,  20-,  or  25-cigarette  packages,  and  so 
it  would  be  inappropriate  to  draw  any 
conclusions  based  on  different  purchase 
rates  alone.  In  other  words,  the 
percentage  of  students  who  purchase  a 
particular  package  size  may  oSei  UtUe 
or  no  insight  as  to  the  reasons  why  a 
student  selected  a  particular  package 
size. 

Other  factors  might  also  explain  the 
low  rate  of  single  cigarette  sales  relative 
to  cigarette  packages.  Low  price  and 
concealability  might  be  important 
factors  in  purchasing  behavior,  but  they 
may  not  be  the  controlling  or  sole  ' 
factors  behind  a  purchase.  For  example, 
the  preamble  to  the  1995  proposed  rule 
stated,  among  other  things,  that  single 
cigarettes  make  children  more  willing  to 
experiment  with  tobacco  products  (60 
FR  41314  at  41324),  and  stated  that 
young  people  see  or  use  tobacco 
products  as  a  badge  or  method  of 
conveying  or  creating  a  certain  image  for 
themselves  (60  FR  41314  at  41329).  A 
single  cigarette,  sold  without  a  package, 
is  an  ineffective  "badge"  compared  to 
the  more  conspicuous  cigarette  pack. 
Additionally,  very  young  children  may 
not  opt  for  single  cigarettes  because 
such  products  are  typically  purchased 
from  retailers  that  may  question  the 
children's  age,  (See  60  FR  41314  at 
41325  (very  young  children  rely  on 
vending  machines  more  often  than  older 
children).)  The  Nova  Scotia  study, 
however,  did  not  examine  reasons  for 
purchasing  single  cigarettes  as  opposed 
to  purchasing  15-cigarette  packages,  and 
so  the  agency  decUnes  to  draw  any 
conclusions  solely  from  different  sales 
rates  for  single  cigarettes  compared  to 
those  for  cigarette  packages. 

(61)  One  comment  suggested 
amending  §  897.16(b)  to  prohibit 
manufacturers,  distributors,  and 
retailers  from  selling  or  causing  to  be 
sold,  distributing  or  causing  to  be 
distributed,  "cigarettes  ujiless  contained 
in  packages  of  at  least  20  cigarettes." 
The  comment  said  that  the  rule  did  not 
prevent  anyone  other  than  retailers  from 
selling  individual  cigarettes. 
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FDA  believes  the  comment 
misinterpreted  the  rule.  Section  897.3 
defmes  a    retailer"  as  anv  person  who 
sells  cigarettes  or  smokeless  tobacco  to 
individuals  for  personal  consumption. 
Thus,  a  manufacturer  or  distributor  who 
attempted  to  sell  single  cigarettes  to  a 
consumer  would,  under  the  final  rule, 
be  considered  a    retailer  '  for  purposes 
of  that  transaction  and  would  be  in 
violation  of  the  individual  cigarette 
restriction  in  §897  14. 

(62)  One  comment  suggested 
amending  the  rule  to  create  a  minimum 
package  size  for  smokeless  tobacco.  The 
comment  would  make  the  minimum 
package  size  for  smokeless  tobacco 
equivalent  to  20  doses  of  nicotine,  but 

it  did  not  state  what  a  dose  would  be. 

The  agency  agrees  that  a  minimimi 
package  size  for  smokeless  tobacco  may 
be  helpful,  but  lacks  sufficient 
information  to  determine  what  that  size 
should  be  for  the  various  forms  of 
smokeless  tobacco  on  the  market. 
Unlike  cigarettes,  which  are  generally 
sold  in  packages  of  20.  smokeless 
tobacco  comes  m  vanous  forms  and 
sizes,  and,  with  the  possible  exception 
of  prepackaged  forms,  can  be  used  in 
quantities  determined  by  the  user.  One 
individual,  for  example,  might  place 
more  chewing  tobacco  in  his  or  her 
mouth  than  another  individual. 
Consequently,  absent  more  information, 
the  agency  is  unable  to  establish  a 
minimum  package  size  for  smokeless 
tobacco 

(63)  The  agency,  on  its  own  initiative, 
has  amended  §  897.16(b)  (minimum 
cigarette  package  size)  to  add  the 
introductory  phrase,  "Except  as 
otherwise  provided  under  this  section." 
This  amendment  became  necessary 
because,  as  discussed  in  greater  detail  in 
section  rV.E.4.a.  of  this  document,  the 
agency  has  concluded  that  vending 
machine  sales  should  be  permitted  in 
facilities  that  are  maccessible  to  young 
people,  and  FDA  is  aware  of  at  least  one 
type  of  vending  machine  that  sells 
packaged,  single  cigarettes.  The  agency 
is  aware  of  vending  machines  that 
dispense  cartons,  packages,  and  now 
packaged,  single  cigarettes  and  has 
made  an  exception  for  packaged,  single 
cigarettes  due  to  their  unique  nature 
(relatively  high  price  compared  to 
"loosies."  packaging  in  compliance  with 
labeling  and  tax  requirements,  and  sale 
only  in  adult  locations).  Additionally, 
FDA.  on  its  own  initiative,  has  revised 
the  rule  to  state  that  no  manufacturer, 
distributor,  or  retailer  "may"  sell  (rather 
than  "shall"  sell)  cigarette  packages 
containing  less  than  20  cigarettes. 


3.  Maximimi  Package  Size 

The  preamble  to  the  1995  proposed 
rule  also  invited  comment  as  to  whether 
a  maximum  package  size  should  be 
established.  The  preamble  to  the  1995 
proposed  rule  cited  one  study  that 
found  that  older  Australian  children 
favored  cigarette  packs  containing  25 
cigarettes  (60  PR  41314  at  41324). 

(64)  Several  comments  offered 
suggestions  regarding  a  maximum 
package  size.  One  comment  noted  that 
packages  containing  10  and  25  cigarettes 
have  been  sold  in  the  United  States  and 
suggested  that,  when  considering  a 
maximum  package  size,  FDA  should 
consider  the  attractiveness  of  the  pack 
and  whether  a  larger  pack  would 
encourage  increased  consiunption.  The 
comment  added  that  one  option  would 
be  to  limit  sales  to  200  luiits  (or  one 
carton).  Another  comment  would  make 
20  cigarettes  the  maximum  package  size, 
but  conceded  that  there  is  insufficient 
evidence  to  make  a  strong 
recommendation. 

In  contrast,  one  comment  stated  that 
the  agency  has  no  authority  or  evidence 
to  jiistify  creating  a  minimum  package 
size  and  so  it  lacks  authority  and 
evidence  to  create  a  maximum  package 
size. 

Based  on  the  comments,  there  is 
insufficient  evidence  to  establish  a 
maximum  package  size  for  cigarettes. 
There  is  little  experience  in  the  United 
States  with  package  sizes  greater  than  20 
cigarettes.  As  a  result,  the  final  rule  does 
not  establish  a  maximimi  package  size 
for  cigarettes. 

4.  Impersonal  Modes  of  Sale 

Proposed  §  897.16(c)  would  have 
permitted  cigarettes  and  smokeless 
tobacco  to  be  sold  only  in  a  direct,  face- 
to-face  exchange  between  the  retailer,  or 
the  retailer's  employees,  and  the 
consumer.  Thus,  the  proposal  would 
have  prohibited  the  use  of  vending 
machines,  self-service  displays,  mail- 
order sales,  and  mail-order  redemption 
of  coupons.  Implicit  in  this  provision, 
and  in  subpart  B  of  part  897,  is  the 
notion  that  transactions  involving 
restricted  devices  should  involve  a 
sense  of  "formality"  or  gravity  that 
conveys  to  both  the  seller  and  the  buyer 
the  seriousness  of  the  transaction  and  of 
the  products  themselves.  FDA  has 
amended  this  provision  in  response  to 
comments.  As  discussed  in  section 
IV.E.4.C.  of  this  dociunent,  certain  mail- 
order sales  are  now  exempted  from  this 
requirement,  as  are  vending  machines 
and  self-service  merchandisers  in 
facihties  not  admitting  individuals 
under  the  age  of  18. 


a.  Vending  machines.  The  preamble  to 
the  1995  proposed  rule  cited  numerous 
studies  and  stirveys  showing  that 
significant  percentages  of  young  people 
are  able  to  purchase  cigarettes  from 
vending  machines,  even  in  jurisdictions 
that  have  laws  restricting  the  placement 
of  those  machines  or  requiring  the  use 
of  locking  devices.  In  some  cases,  yoimg 
people  successfully  bought  cigarettes 
from  vending  machines  100  percent  of 
the  time  (60  FR  41314  at  41324  through 
41325).  Consequently,  the  agency 
elected  to  prohibit  the  use  of  vending 
machines  rather  than  restrict  their 
placement  or  require  locking  devices 

FDA's  proposal  to  eliminate  the  use  of 
vending  machines  (§  897.16(c)) 
generated  more  comments  than  any 
other  provision  aimed  at  reducing 
children's  and  adolescents'  access  to 
tobacco  products;  the  agency  received 
thousands  of  comments  on  this 
provision.  While  agreeing  that  children 
and  adolescents  should  not  use  tobacco 
products,  comments  submitted  by  adult 
smokers,  the  tobacco  industry,  and 
vending  machine  owners  and  operators, 
strenuously  objected  to  the  provision. 
Nearly  all  of  the  comments  in 
opposition  stated  that  the  provision 
would  be  uimecessary  if  State  and  local 
jurisdictions  enforced  existing  laws 
prohibiting  the  sale  of  tobacco  products 
to  children  and  adolescents  under  the 
age  of  18. 

By  contrast,  concerned  adults, 
parents,  educators.  State  and  local 
pubUc  health  agencies,  and  medical 
professionals  overwhelmingly 
supported  the  provision.  In  addition, 
tens  of  thousands  of  school  children 
wrote  letters  asking  that  vending 
machines  be  eliminated.  Nearly  all 
comments  in  favor  of  the  provision 
pointed  to  the  serious  health  risks  that 
a  Hfetime  of  nicotine  addiction  poses  to 
children  and  adolescents  who  begin  to 
smoke,  arguing  that  vending  machines 
offer  children  and  adolescents  who 
choose  to  begin  to  smoke  easy  access  to 
cigarettes. 

(65)  Several  comments  asserted  that 
the  proposed  restriction  pertaining  to 
vending  machines  would  effect  takings 
compensable  under  the  Fifth 
Amendment. 

The  agency  disagrees  with  the 
comments.  As  discussed  in  greater 
detail  in  the  paragraph  below,  FDA  has 
amended  the  final  rule  to  permit 
vending  machines  in  facilities  that  are 
inaccessible  to  young  people  at  all 
times.  Additionally,  given  the  character 
of  this  regulation  and  the  lack  of 
reasonable  investment-backed 
expectations  in  personal  property,  its 
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economic  impact,  while  potentially 
significant  for  some  persons,  is  not  such 
as  to  effect  a  taking  The  agency 
addresses  Fifth  Amendment  issues  in 
greater  detail  in  section  XI.  of  this 
docxunent. 

(66)  Most  comments  submitted  by 
adult  smokers  and  nearly  all  of  the 
comments  submitted  by  the  cigarette 
and  vending  machine  industries  stated 
that  the  provision  would  not  effectively 
reduce  children's  and  adolescents' 
access  to  cigarettes.  The  comments 
argued  that  the  proposed  elimination  of 
vending  machines  is  not  supported  by 
the  evidence  in  the  record,  either 
t)ecause  the  studies  cited  by  FDA  do  not 
measure  children's  and  adolescents' 
actual  purchasing  habits,  or  because  the 
percentage  of  children  and  adolescents 
who  reportedly  buy  cigarettes  from 
vending  machines  is  not  significant. 
Finally,  many  adult  smokers  and  some 
parents  argued  that  determined 
teenagers  will  find  a  way  to  obtain 
cigarettes  whether  or  not  vending 
machines  are  eliminated. 

On  the  other  hand,  almost  all  of  the 
children,  parents,  adults  who  do  not 
smoke,  medical  professionals,  and 
public  interest  groups  commented  that 
the  provision  would  effectively  reduce 
children's  access  to  cigarettes  These 
comments  generally  cited  personal 
experience  in  concluding  that  vending 
machines  provide  an  easy  source  of 
cigarettes  for  many  children  who  smoke. 
For  example,  the  executive  director  of  a 
public  health  education  program  wrote. 
"It  is  outrageous  that  we  allow  tobacco. 
a  most  addictive  drug,  to  be  sold 
through  vending  machines  where 
anyone  can  purchase  it!"  Comments 
overwhelmmgly  concluded  that  the 
elimination  of  vending  machines, 
coupled  with  the  other  proposed  access 
and  advertising  restrictions  and  the 
proposed  education  campaign,  would 
effectively  reduce  the  availability  of 
cigarettes  to  children. 

Several  comments  analyzed  currently 
available  studies  and  concluded  that 
"easy  access  to  vending  machines  •   *   * 
enable[s]  young  people  to  obtain 
cigarettes,  and  that  high  proportions  of 
vending  machine  users  are  people  under 
18."  Moreover,  several  comments  in 
support  of  the  provision  cited  their  own 
studies  indicating  the  ease  with  which 
children  and  adolescents  obtain 
cigarettes  from  vending  machines.  For 
example,  a  coalition  dedicated  to 
preventing  and  reducing  tobacco  use 
submitted  its  1994  annual  report,  which 
included  an  article  describing  an 
undercover  buying  survey,  the  largest  of 
its  kind,  conducted  in  Spring,  1994.  One 


hundred  and  seven  teenagers 
participated  in  the  12-county  siu^rey  by 
entering  stores  under  the  supervision  of 
an  adult  and  attempting  to  purchase 
cigarettes,  and: 

[kjids  were  more  successful  attempting  to 
buy  cigarettes  through  vending  machines 
[than  through  retail  outlets],  without  any 
adults  trying  to  stop  them.  Teens  made  21  of 
24  successful  attempts  to  purchase  cigarettes 
through  vending  machines,  an  88  percent 
success  rate. 

Similarly,  the  manager  of  a  youth 
tobacco  prevention  program  in 
Washington  State's  Department  of 
Health  commented  that  "[a]  recent 
siuvey  in  one  Washington  county  found 
that  youth  can  still  purchase  tobacco 
from  vending  machines  at  a  75  percent 
success  rate."  The  comment 
recommended  that  all  tobacco  vending 
machines  be  eliminated. 

Finally,  comments  submitted  by 
children,  parents,  and  nonsmoking 
adults  indicate  that  these  groups  believe 
tobacco  vending  machines  are  easily 
accessible  to  children  and  adolescents. 
One  comment,  typical  of  those 
submitted  by  children,  stated:  "I 
especially  agree  with  getting  rid  of 
vending  machines.  That,  I  think,  is 
probably  the  most  common  way  that 
children  get  their  cigarettes."  TTie 
director  of  a  public  health  center  in 
Cahfomia  submitted  the  results  of  a  poll 
indicating  that  75  percent  of 
Califomians  support  banning  cigarette 
vending  machines. 

Vending  machines  certainly  represent 
one  of  the  major  ways  that  children 
currently  obtain  cigarettes.  In  addition 
to  studies  depicting  how  easily  children 
and  adolescents  could  purchase 
cigarettes  from  vending  machines,  the 
1995  proposed  rule  cited  surveys  of 
children's  actual  purchasing  behavior 
(60  FR  41314  at  41324  through  41325). 
Relying  on  both  types  of  evidence,  the 
agency  concluded  that  the  provision 
would  eliminate  one  of  the  primary 
sources  of  cigarettes  for  at  least  2 
percent  of  17-year-old  smokers  and  22 
percent  of  13-  to  17-year-old  smokers. 
Moreover,  the  agency  finds  that  the 
niunber  of  children  and  adolescents  in 
these  two  groups  is  substantial. 

While  the  agency  agrees  that  some 
children  and  adolescents  who  are 
determined  to  smoke  may  find  or  create 
new  ways  of  obtaining  cigarettes,  the 
removal  of  vending  machines  from  sites 
accessible  to  young  people  will 
eliminate  what  is  currently  a  popular 
and  easy  means  of  access  to  tobacco, 
especially  for  younger  children.  In 
addition,  if  other  access  restrictions  are 
imposed,  such  as  requiring  customers  to 
provide  proof  of  age,  without  also 


eliminating  vending  machines,  use  of 
vending  machines  among  children 
between  the  ages  of  13  and  17  years 
would  likely  increase  (60  FR  41314  at 
41325).  Therefore,  the  agency  has 
concluded  that  the  provision  is  an 
important  part  of  the  overall  scheme  to 
reduce  children's  and  adolescents' 
access  to  cigarettes. 

(67)  The  agency  received  many 
conunents  regarding  the  location  of 
vending  machines.  A  trade  association 
representing  the  cigarette  industry 
stated  that  most  vending  machines  are 
currently  inaccessible  to  children  and 
adolescents  because  they  are  located 
either  in  areas  that  are  off-limits  to 
young  people,  such  as  nightclubs  or 
casinos,  or  in  areas  that  young  people 
rarely  frequent,  such  as  industrial  plants 
and  private  offices.  Thus,  the  comment 
concluded,  eliminating  vending 
machines  will  not  discourage  youth 
smoking. 

The  vending  machine  industry  and 
establishments  that  currently  have 
vending  machines  unanimously 
opposed  the  provision.  Some  conunents 
suggested  that  the  agency  specifically 
allow  vending  machines  in  locations 
where  young  people  are  not  present. 
One  vending  machine  operator 
commented,  "(mjany  cigarette  machine 
vendors  are  small  businessmen  like 
myself;  95  percent  of  our  locations  are 
in  taverns  and  lounges,  where  no  one 
under  21  years  old  is  allowed  in."  Other 
comments  argued  that,  even  if  retail 
purchases  become  increasingly  difficult, 
vending  machines  in  establishments 
that  are  not  open  to  the  public  should 
not  be  eUminated  because  children  and 
adolescents  cannot  enter  these  places. 

Both  the  cigarette  and  vending 
machine  industries  argued  that  FDA's 
conclusion,  that  children  and 
adolescents  can  easily  purchase 
cigarettes  from  vending  machines  even 
in  "adult"  locations,  was  based  on 
flawed  studies.  Comments  argued  that 
the  sting  operations,  on  which  these 
studies  were  based,  do  not  demonstrate 
where  teenagers  actually  or  usually  go. 
One  comment,  submitted  by  an 
association  representing  1,700  vending 
machine  companies,  argued  that:  "it  is 
highly  questionable  if  minors  might 
have  alone  and  without  encouragement 
entered  taverns  or  bars  in  restaurants 
just  to  purchase  cigarettes  without 
exemption  from  the  district  attorney's 
office."  Moreover,  these  comments 
argued,  local  sting  operations  do  not 
estabUsh  the  national  cigarette 
purchasing  habits  of  children  and 
adolescents. 
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In  coatrast,  a  national  public  health 
organization  concluded  that  available 
studies  indicate  that  restricting  the 
location  of  vending  machines  is  an 
ineffective  method  of  controlling  sales 
of  tobacco  to  voung  people  .Another 
comment  opposed  to  weakening  the 
provision  characterized  as  unreliable 
the  number  of  machines  currently  in 
"adult'  locations.  The  comment 
attacked  as  statistically  unsound  a 
vending  machine  industry  survey  that 
concluded  that  77  percent  of  all  vending 
machines  are  in  "adult  locations." 

FDA  has  determined  that  cigarettes 
should  not  be  dispensed  to  consumers 
from  vending  machines  that  are 
accessible  to  children  and  adolescents. 
While  young  people's  actual  current 
purchasing  habits  provide  irrefutable 
evidenct  of  accessibility,  available 
evidence  demonstrates  that  cigarette 
vending  machines  also  are  accessible  to 
children  and  adolescents  even  in 
locations  that  are  not  often  or  currently 
frequented  by  young  people.  FDA  has 
determiued  that  cigarette  vending 
machines  should  be  eliminated  from 
locations  that  are  accessible  to  children 
and  aaolescents,  whether  or  not 
children  and  adolescents  currently  use 
them. 

While  the  lOM  recommended  that 
vending  machines  be  eliminated 
altogether,  it  cautioned  that,  if  partial 
bans  were  to  be  enacted,  the  definition 
of  "adult"  location  must  be  narrowly 
drawn. 

Youths  do  not  now  report  "adult" 
locations  as  major  sources  of  tobacco,  but 
there  is  evidence  that  minors  can  often  easily 
enter  "adult"  locations,  and  once  inside,  can 
easily  buy  tobacco  products  *   *   *.  If  partial 
vending  machine  bans  are  to  be  effective,  the 
statutes  must  define  "adult"  locations 
carefully  and  narrowly.  For  example,  the  bar 
area  of  a  restaurant  is  not  sufHciently 
inaccessible  to  minors  to  deter  their 
purchases  •    •   •  Many  bars  only  restrict 
access  to  alcohol,  they  do  not  restrict 
entrance  by  age.  Accordingly,  if  vending 
machine  are  permitted  at  all,  they  should  be 
permitted  only  in  locations  to  which  minors 
may  not  be  admitted.  " 

Based  on  comments,  FDA  has 
determined  that  some  "adult"  locations 
can  be  made  sufficiently  secxire  to 
prevent  young  people's  access  and  that 
vending  machines  should  remain 
available  to  adults  in  these  locations. 
For  example,  some  establishments,  such 
as  nightclubs  or  casinos,  require  that 
patrons  present  proof  of  age  before  they 
are  permitted  to  enter  or  post  a  guard  at 
the  door  to  prohibit  underage  access.  In 
1994.  CDC  analyzed  15  recent  studies  of 
children  s  access  to  tobacco  and  noted 


that  "(sjome  inspections  of  private  clubs 
and  bars  were  not  carried  out  because 
access  to  the  outlet  was  blocked  by  a 
doorman  or  security  guard."  **  FDA 
finds  that  those  establishments  where 
people  under  the  age  of  18  are  legally 
prohibited  from  entering  and  where  a 
system  exists  to  ensure  that  children  are 
prevented  frvm  entering,  can,  in  fact,  be 
sufficiently  inaccessible  to  children  that 
the  goals  of  the  rule  would  not  be 
significantly  advanced  by  prohibiting 
vending  machines  in  those  limited 
locations. 

Other  "adult"  establishments  prohibit 
children  and  adolescents  fix)m  entering, 
as  a  matter  of  establishment  policy.  For 
example,  some  private  clubs  do  not 
grant  membership  to  persons  under  the 
age  of  18  and  require  that  members 
provide  proof  of  membership  before 
entering  the  club.  Similarly,  for 
example,  some  industrial  or 
manufacturing  facilities  not  open  to  the 
public  may,  for  safety  reasons,  prohibit 
the  hiring  of  persons  under  the  age  of 
18,  and  require  that  employees  present 
proof  of  employment  upon  entering  the 
facility.  FDA  finds  that  these 
establishments,  like  some  nightclubs  or 
casinos,  can  be  similarly  Inaccessible  to 
children  and,  if  so,  should  be  permitted 
to  make  cigtirette  vending  machines 
available  to  their  adult  members  or 
employees. 

Futhermore,  an  exemption  for 
vending  machines  located  in  areas 
where  no  person  under  18  is  present  or 
permitted  to  enter  Is  consistent  with  the 
"Prohibition  of  Ggarette  Sales  to  Minors 
in  Federal  Buildings  and  Lands  Act" 
(Pub.  L.  104-52,  sec.  636).  This 
particular  statute,  which  became  law  on 
November  19, 1995,  prohibits  the  sale  of 
tobacco  products  in  vending  machines 
located  "in  or  around  any  Federal 
building,"  but  the  statute  authorizes  the 
Administrator  of  the  General  Services 
Administration  (GSA)  or  the  head  of  an 
agency  to  exempt  areas  that  prohibit  the 
"presence  of  minors"  (whom  the  statute 
defines  as  individuals  under  age  18). 
See  also  41  CFR  101-20.109(d) 
(Administrator  of  the  GSA  or  agency 
head  may  designate  areas  where 
vending  machine  sales  of  tobacco 
products  may  occur  "if  the  area 
prohibits  minors");  61  FR  2121,  January 
25. 1996. 

Consequently,  §  897.16(c)  exempts 
vending  machines  located  In 
establishments  that  are  totally 
inaccessible  to  persons  under  18.  The 


"  lOM  Rapoit.  p.  214. 


92  "Design  of  Inspection  Surveys  for  Vendor 
Compliance  with  Restrictions  on  Tobacco  Sales  to 
Minora,"  Battelle,  prepared  for  the  CDC,  OSH,  p.  17, 
April  1994. 


owner  of  the  facility  must  ensure,  by 
means  of  photographic  identification  or 
some  other  means,  that  no  one  under  18 
enters  the  facility.  Thus,  the  rule  would 
permit  a  vending  machine  in  an 
establishment  only  where  persons  under 
18  are  not  present,  or  permitted  to  enter, 
at  any  time.  FDA  emphasizes  that  this 
narrowly  drawn  exemption 
accommodates  adults  only  in  locations 
where  yoimg  people,  in  fact,  have  no 
access  at  any  time.  For  example,  a 
vending  machine  might  be  permitted  in 
a  facility  that  employs  only  adults  and 
where  guards  prevent  any  person  under 
18  from  entering.  A  vending  machine 
would  not  be  permitted  in  a  facility  that 
employs  only  adults  but  also  permits 
employees  to  bring  children  to  work. 
The  agency  further  emphasizes  that  it  is 
the  exempt  establishment's 
responsibility  to  ensure  that  no  one 
under  18  is  present,  or  permitted  to 
enter  the  premises,  at  any  time. 

In  addition,  under  §  897.16(c),  a 
vending  machine  in  an  exempt 
establishment  must  be  entirely 
inaccessible  to  children.  Thus,  an 
establishment  must  place  the  machine 
entirely  inside  the  premises,  beyond  the 
point  where  persons  are  required  to 
present  proof  of  age,  membership,  or 
employment.  Vending  machines  are 
prohibited  from  any  public  area  in  or 
around  the  establishment,  including,  for 
example,  lobbies,  parking  lots,  and 
entrances. 

FDA  emphasizes  that  the  final  rule 
exemptsonly  establishments  that  are,  in 
fact,  inaccessible  to  young  people  at  all 
times.  FDA  will  monitor  young  people's 
access  to  cigarettes  from  vending 
machines  in  exempt  establishments, 
and,  after  2  years,  v»dll  assess  whether 
the  vending  machine  exemption  has 
been  effective.  At  that  time,  the  agency 
finds  that  vending  machines  continue  to 
be  accessible  to  young  people,  FDA  will 
propose  further  restrictions. 

(68)  Several  comments  suggested  that, 
rather  than  eliminate  vending  machines 
or  restrict  their  location,  FDA  require 
that  they  be  supervised.  These 
comments  would  allow  vending 
machines  to  be  placed  anywhere,  even 
in  locations  frequented  by  children  and 
adolescents,  as  long  as  the  machines 
were  supervised. 

FDA  disagrees  that  supervising 
vending  machines  would  prevent  illegal 
sales  to  children  and  adolescents. 
Comments  opposed  to  the  provision 
offered  no  evidence  that  supervision  of 
vending  machines  would  sufficiently 
impede  a  young  person's  access  to 
cigarettes.  In  fact,  studies  indicate  that 
young  people  are  able  to  purchase 
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cigarettes  even  from  vending  machines 
under  the  immediate  vicinity  and 
control  of  employees. 

One  study  conducted  in  a  State 
requiring  that  vending  machines  be 
supervised  demonstrated  that  youths 
were  able  to  purchase  from  "2  percent 
of  vending  machines,  in  bars  and 
taverns,  within  clear  view  of  an 
employee.  ^''  .\nother  report  examining 
vending  machine  sales  in  New  York 
City  demonstrated  that  11-  and  12-year- 
olds  successfully  purchased  cigarettes 
from  supposedly  superv  ised  vending 
machines  in  bars  and  taverns  100 
percent  of  the  time  The  study  found 
that  children  and  adolescents    had  no 
more  difficulty  buying  cigarettes  from 
vending  machines  in  bars  than  they  had 
buying  cigarettes  from  restaurants,  pizza 
parlors,  or  video  arcades.  In  all 
instances,  the  barman  and/or  patrons 
watched  but  did  not  intervene."** 

In  other  studies,  employees  helped 
children  and  adolescents  to  illegally 
purchase  cigarettes  by  providing  change 
for  the  cigarette  vending  machine  ^s  or 
suggesting  that  the  children  and 
adolescents  go  next  door  where 
cigarettes  were  cheaper.  '* 

Additionally,  each  provision  in 
subpart  B  of  part  897  is  intended  to 
eliminate  a  popular  source  of  cigarettes 
and  smokeless  tobacco  for  children.  The 
vending  machine  restriction  is  intended 
to  complement,  and  be  reinforced  by, 
the  other  restrictions. 

The  preamble  to  the  1995  proposed 
rule  cited  studies  indicating  that  the  use 
of  vending  machines  by  adolescents  is 
greater  in  jurisdictions  that  have 
stronger  access  restrictions  (60  FR  41314 
at  41325).  Based  on  those  studies  and 
comments  that  it  received.  FDA 
concludes  that  decreasing  the  supply  of 
tobacco  products  to  children  and 
adolescents  by  one  means  of  access, 
such  as  restricting  self-service  displays, 
would  cause  an  increased  demand  by 
another  means  of  access,  such  as 
cigarette  vending  machines.  FDA 
remains  persuaded  that,  without 
eliminating  cigarette  vending  machines 
accessible  to  children  and  adolescents, 


^'Cismoski,  1..  and  M.  Sheridan,  "Availability  of 
Cigarettes  to  Under-age  Youth  in  Fond  du  Lac, 
Wisconsin,"  Wisconsin  Medical  journal,  vol.  92, 
No.  11,  pp.  626-630.  1993 

'*  "Cigarette  Vending  Machines  Sell  Cigarettes  to 
Children,  11-15  Years  Old.  100%  of  the  Time," 
Smokefree  Educational  Services.  Inc.,  October  1990. 
"Critics  Target  Vending  Machines."  TTie  Christian 
Science  Monitor,  p.  6.  April  1990 

■"  Mead.  R.,  "Teen  Access  to  Cigarettes  in  Green 
Bay.  Wisconsin.'   Wisconsin  Medical loumal,  pp. 
23-24,  January,  1993. 

'•"Springfield  Teen  Tobacco  Purchase  Stirvey," 
Stop  Teenage  Addiction  to  Tobacco  (STAT),  1993. 


Other  access  restrictions  would  cause  an 
increase  in  illegal  vending  machine 
sales. 

(69)  Most  comments  submitted  by  the 
tobacco  and  vending  machine  industries 
recommended  that,  rather  than 
eliminate  vending  machines,  FDA 
should  require  that  they  be  equipped 
with  electronic  locking  devices  (devices 
that  render  the  machine  inoperable  until 
activated  by  an  employee)  or  token 
mechanisms  (which  require  consiuners 
to  purchase  tokens  from  an  employee  in 
order  to  use  a  vending  machine).  Either 
method  would  require  a  face-to-face 
transaction  between  the  purchaser  and 
the  retailer. 

The  cigarette  and  vending  machine 
industries  commented  that  studies  do 
not  support  FDA's  conclusion  that 
locking  devices  are  ineffective. 
Conunents  asserted  that  the  studies 
failed  to  include  vending  machines 
fitted  with  locking  devices  in 
traditionally  adult  locations  or  to 
account  for  the  lack  of  enforcement  in 
the  jurisdiction  in  which  the  study  was 
conducted.  In  addition,  several 
comments  pointed  out  that  the  tobacco 
sales  ordinance  in  Woodridge,  IL,  where 
illegal  tobacco  sales  were  reduced  from 
70  percent  to  less  than  5  percent  2  years 
later,  included  a  locking  device 
requirement  rather  than  a  ban  on 
cigarette  vending  machines. 

On  the  other  hand,  one  comment  from 
a  public  interest  group  strongly 
supported  FD.^  s  proposal  to  eliminate 
vending  machines  altogether  and  urged 
that  FDA  not  permit  the  use  of  locking 
devices.  The  comment  cited  a  survey, 
conducted  by  an  association  of  public 
health  officials  in  New  Jersey,  in  which 
young  people  successfully  purchased 
cigarettes  from  supposedly  locked 
vending  machines  in  11  of  15  attempts. 
The  comment  noted  that  "[i]n  some 
instances,  the  remote  control  device  to 
operate  the  machine  was  sitting  on  top 
of  the  machine  to  save  store  personnel 
the  bother  of  having  to  press  the 
switch." 

FDA  acknowledges  that  properly 
installed  locking  devices  require  that 
vending  machine  purchasers  engage  in 
a  face-to-face  transaction,  increasing  the 
likelihood  that  children  would  be 
prevented  from  purchasing  cigarettes. 
However,  as  explained  in  the  preamble 
to  the  1995  proposed  rule,  available 
evidence  indicates  that  the  industry  is 
slow  to  install  the  locking  devices,  and 
that,  after  a  short  period,  the  locking 
devices  are  often  disabled  (60  FR  41314 
at  41324  through  41325). 

FDA  agrees  that  the  Woodridge,  IL, 
community  was  able  to  dramatically 


reduce  illegal  tobacco  sales  while 
permitting  the  use  of  locking  devices  on 
cigarette  vending  machines.  However, 
FDA  notes  that  when  the  community 
implemented  its  tobacco  ordinance  in 
May,  1989,  the  community  had  only  six 
vending  machines,  and  when  the  study 
was  completed  December,  1990,  the 
number  of  vending  machines  had 
dropped  to  two.  Moreover,  despite  the 
requirement  of  locking  devices  and 
persistent  compUance  checks  by  law 
enforcement,  a  child  was  able  to 
purchase  cigarettes  from  one  of  the  two 
remaining  vending  machines  in 
December,  1990.  '^ 

Similarly,  in  1990,  Minnesota  enacted 
a  law  eUminating  vending  machines  in 
public  areas  unless  the  machines  were 
only  operable  by  activation  of  an 
electronic  switch  or  token  and  were 
under  the  direct  supervision  of  a 
responsible  employee.  One  year  after 
the  law  was  passed,  a  study  conducted 
in  four  cities  found  many  machines  had 
not  been  fitted  with  the  required  devices 
and,  of  those  fitted  with  the  devices, 
there  was  no  significant  reduction  in 
purchase  success,  '* 

lOM  reviewed  the  available  evidence 
and  determined  that  locking  devices  do 
not  effectively  prevent  youth  access  to 
cigarette  vending  machines,  lOM  noted 
that  "although  fewer  cigarettes  are  sold 
to  youths  than  where  vending  machines 
are  completely  unrestricted,  businesses 
that  installed  locking  devices  on 
vending  machines  were  still  more  likely 
to  sell  cigarettes  to  young  people  than 
businesses  that  used  over-the-counter 
sales."'® 

Finally,  the  Inspector  General 
reported  that  Utah  experienced  limited 
success  with  locking  devices: 

Reportedly,  clerks  would  simply  activate 
the  machine  without  checking  the  age  of  the 
purchaser.  Since  the  locking  devices  require 
employee  participation,  they  are  often  not  as 
effiective  in  busy  places,  such  as  bars  or 
restaurants,  where  employees  are  more  likely 
to  simply  activate  the  machine.  *° 

FDA  has  not  been  persuaded  that 
vending  machines  equipped  with 
locking  devices  sufficiently  guard 
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'*Kotz,  K..  "An  EvaluaUon  of  the  Minnesota  Law 
to  Restrict  Youth  Access  to  Tobacco,"  presented  to 
the  American  Public  Health  Association  (APHA) 
121st  Annual  Meeting,  San  Franciaco,  CA.  October 
24-28,  1993. 
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against  children's  access  to  tobacco 
products.  Comments  provided  no 
evidence,  and  FDA  is  not  aware  of  any 
studies,  on  whether  law  enforcement 
efforts  affect  children's  ability  to  access 
tobacco  products  through  locked 
vending  machines.  However,  one  study 
examined  the  effect  of  law  enforcement 
efforts  on  illegal  vending  mactiine  sales 
in  three  comparable  communities  that 
did  not  require  lociang  devices.  Despite 
the  fact  that  merchants  in  one  of  the 
three  communities  received  a  letter 
describing  the  State  law  and  warning 
them  of  the  city's  intention  to  enforce 
the  law,  there  was  no  significant 
difference  in  the  rate  of  illegal  vending 
machine  sales  among  the 
communities.^' 

Comments  also  provided  no  evidence 
that  restricting  the  location  of  cigarette 
vending  machines  equipped  with  a 
locking  device  renders  the  machines 
less  accessible  to  children  and 
adolescents.  FDA  notes  that,  if  locking 
devices  were  effective,  the  location  of 
the  machine  would  be  of  no 
consequence.  Yet,  as  discussed  in  the 
preceding  paragraphs.  FDA  is  persuaded 
that  some  establishments  are  entirely 
inaccessible  to  young  people. 
Accordingly,  the  final  rule  allows  the 
use  of  vending  machmes  in  those 
establishments  without  requiring  that 
the  machines  be  equipped  with  a 
locking  device. 

FDA  declines  to  grant  an  exception 
for  tokens  m  the  absence  of  evidence 
that  machines  operated  only  by  tokens 
prevent  children  from  obtaining 
cigarettes.  Several  comments  suggested, 
rather  than  eliminate  vending  machines, 
that  FDA  require  either  locking  devices 
or  tokens.  These  comments  focused  on 
locking  devices,  without  offering  any 
evidence  of  the  number  of  vending 
machines  currently  operating  with 
tokens,  the  extent  to  which  tokens  have 
been  tested  in  the  marketplace,  or 
whether  the  technology  prevents 
children  and  adolescents  from  obtaining 
cigarettes  from  vending  machines.  FDA 
is  aware  that  three  States  whose  laws 
restrict  the  use  of  vending  machines 
permit  the  use  of  locking  devices  or 
tokens.  However.  FDA  is  not  aware  of 
any  evidence  indicating  that  the  use  of 
tokens  prevents  young  people's  access 
to  cigarettes  from  vending  machines  that 
are  otherwise  accessible  to  children. 

(70)  The  most  common  concern  raised 
by  adult  smokers  was  that  the 
elimination  of  vending  machines  would 


inconvenience  them.  Most  adult 
smokers  stated  that  vending  machines 
are  closer  than  retail  outlets  to  their 
homes  or  places  of  work.  Some  adult 
smokers  stated  that  they  would  be 
unable  to  purchase  cigarettes  late  at 
night  if  vending  machines  were 
eliminated.  Others  indicated  that 
vending  machines  provide  the  only 
means  of  obtaining  their  brand,  or  of 
obtaining  cigarettes  altogether. 

In  contrast,  while  acknowledging  that 
adidt  smokers  would  be  somewhat 
inconvenienced,  comments  in  support 
of  eliminating  vending  machines 
pointed  out  that  adult  smokers  would 
still  be  able  to  purchase  their  products 
in  retail  transactions.  Nearly  all 
comments  in  support  of  the  provision, 
including  comments  from  grade  school 
students,  parents,  and  health 
professionals,  said  that  the  significant 
reduction  in  children's  access  to 
cigarettes  would  outweigh  any 
inconvenience  experienced  by  adult 
smokers. 

The  agency  is  persuaded  that  the 
provision  would  not  unduly  burden 
adult  smokers,  who  could  continue  to 
purchase  cigarettes  in  retail 
transactions,  and  that  the  inconvenience 
some  smokers  would  experience  is  a 
small  burden  when  compared  to  the 
significant  public  health  benefit  of 
reducing  children's  and  adolescents' 
access  to  tobacco. 

(71)  A  few  comments  questioned  the 
propriety  of  using  young  people  in 
"sting"  operations  to  determine  the 
level  of  compliance  with  existing  laws 
restricting  the  sale  of  tobacco  products 
to  children.  One  comment  suggested 
that  these  operations  taught  children 
how  and  where  to  purchase  cigarettes, 
concluding  that  the  operations  "have 
done  more  to  increase  smoking  in  our 
youth  than  any  tobacco  company  or 
advertisement  could  have." 

FDA  relied  on  several  types  of 
evidence  in  proposing  these  regulations, 
including  teen  surveys  and  peer- 
reviewed  studies.  Compliance  testing 
involves  sending  underage  children  and 
adolescents  into  tobacco  outlets  to 
attempt  to  purchase  cigarettes  or 
smokeless  tobacco.  This  type  of  study 
provides  reliable  evidence  of  children's 
ability  to  illegally  obtain  tobacco 
products. 

A  1994  review"  of  the  design  of 
recent  studies  indicates  children  who 
participated  in  these  studies  received 
specific  instructions  about  the  method 


•'  Forster,  J.  L.,  M.  Hourigan,  and  P.  McGovem, 
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and  purpose  of  the  study  and  were 
escorted  by  at  least  one  adult.  Some 
adults  waited  outside  the  outlet  for  the 
young  person  while  others  went  inside 
to  observe  the  child  attempt  the 
purchase.  In  response  to  comments  on 
the  final  rule  on  substance  abuse 
prevention  and  treatment  block  grants 
(suggesting  that  participating  in  sting 
operations  could  be  detrimental  to 
children  and  adolescents),  DHHS 
explained  that  "proper  training  and 
adult  supervision  can  reduce  any 
potential  risk  of  negative  consequences 
toward  youth"  (61  FR  1492  at  1494, 
January  19.  1996).  In  addition.  DHHS 
offered  States  assistance  in  developing 
comphance  testing  procedures. 

FDA  is  not  persuaded  that 
participating  in  compliance  testing 
entices  children  to  smoke.  The  agency 
believes  that,  with  proper  training  and 
adult  supervision,  children  £md 
adolescents  who  participate  in 
compliance  testing  will  understand  that 
their  role  in  this  testing  is  to  help 
reduce  teenage  smoking  by  identifying 
places  that  illegally  sell  tobacco 
products  to  children,  and  that,  after 
identification  and  publicity  or 
enforcement  action,  these  places  will 
stop  illegal  sales. 

(72)  Several  adult  smokers 
commented  that  the  provision,  either 
alone  or  in  conjunction  with  other 
provisions,  would  cause  a  decrease  in 
tobacco  consumption.  To  compensate 
for  this  loss,  they  argue,  tobacco 
companies  will  raise  their  prices  and 
governments  will  increase  taxes. 
Overwhelmingly,  adult  smokers 
commented  that  the  price  of  a  package 
of  cigarettes  is  already  unfairly  high. 

The  agency  has  narrowly  tailored  the 
final  regulations  to  prevent  only  young 
people's  use  of  cigarettes  and  smokeless 
tobacco.  Because  sales  to  children 
account  for  a  small  percentage  of  total 
tobacco  sales,  industry  revenues  vdll  be 
significantly  diminished  only  after 
many  years  have  passed.  Moreover,  the 
long-term  effect  on  product  prices  is 
difficult  to  forecast  because  reduced 
product  demand  could  easily  result  in 
price  decreases. 

(73)  In  contrast,  one  comment  cited  a 
1995  survey  in  which  three-quarters  or 
more  of  those  Califomians  polled 
supported  increasing  the  tobacco  tax  by 
25  cents.  Another  comment  suggested 
that  an  additional  portion  of  excise 
taxes  be  allocated  to  smoking  cessation 
programs  and  to  prenatal  care, 
especially  antismoking  messages 
targeted  to  pregnant  women.  Other 
comments  noted  that  increased  prices 
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could  serve  to  deter  some  children  and 
adolescents  from  purchasing  cigarettes. 

The  agency  cannot  act  on  these 
comments  as  it  lacks  the  authority  to 
levy  taxes  or  mandate  prices. 

(74)  One  comment  submitted  by 
cigarette  manufacturers  characterized  as 
misleadmg  FDA's  claim,  that  Us 
proposal  to  eliminate  vending  machines 
IS  consistent  with  recommendations 
from  lOM,  PHS,  a  working  group  of 
State  attorneys  general,  and  the 
Inspector  General  of  DHHS  (60  FR 
41314  at  41325),  FDA  disagrees,  lOM 
and  PHS  specifically  recommended  that 
vending  machines  be  eUminated.  lOM 
advocated  that  less  restrictive  measures 
be  adopted  only  if  shown  to  be 
effective.  ^~'  while  PHS  cautioned  that 
alternatives  be  examined  carefully.  ** 
Moreover,  PHS  specifically  noted  that 
L'tah  found  disabling  devices  to  be 
"ineffectual  in  practice."" 

The  State  attorneys  general 
determined  that    very  young  children 
re;y  heavily  on  vending  machines  as  a 
major  source  of  tobacco  products,"  and 
that  "their  use  of  these  machines  is 
difficult  to  police. "<*«  Consequently,  the 
group  recommended  that  retail  stores 
'remove  cigarette  vending  machines 
from  their  premises  and  sell  tobacco 
products  only  from  the  controlled 
settings  recommended  above."*'  The 
referenced  controlled  settings  included 
the  use  of  electronic  price  scanners  to 
prompt  retail  clerks  to  check  a 
customer's  identification  and  to  display 
the  last  acceptable  date  of  birth,  using 
price  scanner  systems  with  tobacco 
"locks."  and  requiring  tobacco  products 
to  be  kept  behind  sales  counters.  The 
State  attorneys  general  did  acknowledge 
that,  "at  a  minimum,"  vending 
machines  should  be  modified  to  require 
tokens  that  could  be  purchased  only 
from  a  store  manager  or  be  programmed 
to  operate  only  if  a  cashier  activates  a 
remote  switch,  but  their  principal 
recommendation  was  the  removal  of 
vending  machines. 

While  the  Inspector  General  made  no 
recommendation,  his  report  noted  that 
42  percent  of  State  health  department 
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officials  beheve  that  total  bans  are  the 
only  way  to  prevent  teens  from  using 
cigarettes.  ** 

FDA  believes  the  provision  on 
vending  machines  is  consistent  with  the 
positions  taken  by  the  lOM,  PHS,  State 
attorneys  general,  and  the  Inspector 
General  of  DHHS. 

(75)  One  comment  suggested  that  the 
rule  define    vending  machine"  to  avoid 
regulating  machines  that  dispense 
cigarettes  to  salespersons  rather  than 
customers.  The  comment  described  a 
machine  designed  to  limit  thefl  and  to 
control  the  inventory  of  cigarettes  and 
other  similarly  packaged  items  in  retail 
stores,  pruicipally  supermarkets.  The 
machine  requires  that  a  computer 
command  be  entered  before  it  dispenses 
a  package  of  cigarettes.  The  comment 
asserted  that  among  the  machine's 
benefits  is  its  ability  to  exclude 
customer  access  to  cigarettes. 

FDA  did  not  contemplate  the  type  of 
inventory  machine  described  by  the 
comment,  and  the  provision,  as  drafted, 
would  not  include  this  type  of  machine. 
Section  897.16(c)  is  intended,  in  part,  to 
eliminate  mechanical  devices  that 
dispense  cigarettes  or  smokeless  tobacco 
to  purchasers  in  locations  that  are 
accessible  to  children.  FDA  declines  at 
this  time  to  define  "vending  machine" 
so  as  to  exclude  from  the  rule 
mechanical  devices  developed  in  the 
future,  including  those  intended  to  aid 
in  preventing  theft. 

(76)  One  comment  opposed  to  the 
provision  interpreted  it  as  prohibiting  a 
vending  machine  that  dispenses  single 
cigarettes,  packaged  separately  in  tubes, 
each  bearing  the  Surgeon  General's 
warning  and  in  compliance  with  tax 
laws.  The  comment  explained  that'in 
some  adult  locations,  such  as  cocktail 
loimges  and  casinos,  many  adults  would 
like  to  purchase  a  single  cigarette,  and 
that  the  person  submitting  the  comment 
developed  the  machine  to  fill  this 
perceived  gap  in  the  marketplace. 

The  proposal  did  not  contemplate  the 
type  of  machine  described  by  the 
comment.  Accordingly,  §  897.16(c)  has 
been  amended  to  permit  the  sale  of  a 
packaged,  single  cigarette  in  locations 
inaccessible  to  persons  under  the  age  of 
18.  This  exception  is  restricted  to 
packaged,  single  cigarettes  that  comply 
with  other  appUcable  laws  and 
regulations. 

b.  Self-service  displays.  Proposed 
§  897.16(c)  also  would  have  prohibited 
the  use  of  self-service  displays.  The 
preamble  to  the  1995  proposed  nde 
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explained  that  self-service  displays 
enable  young  people  to  quickly,  easily, 
and  independently  obtain  cigarettes  and 
smokeless  tobacco.  FDA  cited  one  report 
that  reviewed  surveys  of  grade  school 
students;  the  report  foimd  that  over  40 
percent  of  the  students  who  smoked 
daily  shophfted  cigarettes  from  self- 
service  displays  (60  FR  41314  at  41325). 
The  agency  also  dted  one  study 
showing  that  tobacco  sales  to  young 
people  dropped  40  to  80  percent  after 
enactment  of  ordinances  prohibiting 
self-service  displays  and  requiring 
vendor-assisted  sales  (60  FR  41314  at 
41325).  The  proposed  provision, 
therefore,  was  intended  to  prevent 
young  people  from  helping  themselves 
to  these  products  and  to  increase  the 
amount  of  interaction  between  the  sales 
clerk  and  the  underage  customer. 

The  preamble  to  the  1995  proposed 
rule  also  referred  to  the  IGM  Report 
which  stated  that  placing  products  out 
of  reach  "reinforces  the  message  that 
tobacco  products  are  not  in  the  same 
class  as  candy  or  potato  chips."  ** 

In  response  to  the  comments,  the 
agency  has  amended  this  section  to 
except  certain  self-service  displays 
(merchandisers)  in  facihties  inaccessible 
to  persons  under  the  age  of  18. 

[77]  Several  comments  asserted  that 
the  proposed  restriction  pertaining  to 
self-service  displays  would  effect 
takings  compensable  under  the  Fifth 
Amendment. 

The  agency  disagrees  wdth  the 
comments.  Given  the  character  of  the 
section,  as  modified  in  this  final  rule, 
and  the  lack  of  reasonable  investment- 
backed  expectations  in  personal 
property,  its  economic  impact,  while 
potentially  significant  for  some  parties, 
is  not  such  as  to  effect  a  taking.  The 
agency  addresses  Fifth  Amendment 
issues  in  greater  detail  in  section  XI.A. 
of  this  document. 

(78)  Several  comments  challenged 
FDA's  basis  and  authority  for 
prohibiting  self-service  displays.  The 
comments  focused,  in  part,  on  the 
studies  and  reports  cited  by  the  agency. 
They  argued  that  active  enforcement  of 
laws,  rather  than  elimination  of  self- 
service  displays,  led  to  decreases  in 
young  people's  acce&s  to  cigarettes  and 
smokeless  tobacco  Other  comments 
disputed  whether  significant  shopUfting 
occurs  from  self-service  displays. 
According  to  these  comments,  FDA  did 
not  provide  any  evidence  to  suggest  that 
eliminating  self-service  displays  is 
necessary  to  prevent  shoplifting. 
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One  comment  examined  studies  that 
FDA  did  not  cite  in  the  1995  proposed 
rule  and  found  one  study  estimating 
that  less  than  5  percent  of  the 
adolescents  surveyed  had  shoplifted 
cigarettes.  Also,  a  number  of  comments 
stated  that,  if  shoplifting  were  truly  a 
significant  problem,  retailers  would 
have  a  financial  interest  in  reducing 
their  losses  and  would  remove  self- 
service  displays  themselves.  The 
comments  implied  that  shoplifting  is 
not  a  significant  problem,  and  several 
claimed  FDA's  rationale  was 
inconsistent  because,  if  young  people 
could  purchase  cigarettes  and  smokeless 
tobacco  easily  from  retailers,  they  would 
not  have  to  steal  them  from  self-service 
displays. 

In  contrast,  several  comments 
supported  the  prohibition  on  self- 
service  displays,  reiterating  FDA's 
position  that  displays  encourage 
shoplifting,  and  their  absence  Increases 
the  likelihood  of  age  verification.  For 
example,  a  drug  addiction  counselor 
commented  that  teens  do  not  want  to  go 
to  the  counter  and  ask  for  cigarettes 
since  there  is  a  greater  Ukelihood  that 
they  will  be  asked  to  show  their 
identification  and  they  might  be 
embarrassed  One  comment  also 
asserted  that  retailers  get  products  for 
displays  at  a  discount,  and  such 
discounts  are,  in  effect,  a  subsidy  for 
shoplifting.  Another  comment  alleged 
that,  in  one  area  of  the  country,  low- 
priced  brands  are  put  in  displays  and 
that  retailers  are  compensated  for  any 
shoplifting  losses. 

Comments  from  other  areas  of  the 
country  agreed  that  shoplifting  occurs, 
sometimes  at  significant  rates.  One 
comment  stated  that  a  1993  survey  of 
9th-grade  students  in  one  county 
revealed  that  5 1  percent  had  shoplifted 
cigarettes.  Another  comment,  reflecting 
on  experiences  conducting  retailer 
compliance  checks  in  three  small  towns, 
stated  that  its  teenage  volunteers 
"commented  on  the  ease  with  which 
they  could  have  lifted  cigarettes  from 
free-standing  displays."  A  comment 
describing  practices  in  a  rural  part  of  the 
country  stated  that  theft  was  one 
method  of  acquiring  smokeless  tobacco. 
and  that  young  people  often  began  using 
such  products  at  the  age  of  10, 11,  or  12. 

Other  comments  suggested  an 
additional  reason  for  eliminating  self- 
service  displays.  These  comments 
indicated  that  young  people  can  easily 
pick  up  products  from  displays,  leave 
their  money  at  the  cashier's  desk,  and 
leave  the  premises  without  being 
challenged  by  a  retailer  or  before  the 
retailer  can  request  proof  of  age. 


FDA  believes  there  is  ample  evidence 
to  support  a  restriction  on  self-service 
displays.  The  preamble  to  the  1995 
proposed  rule  cited  surveys  suggesting 
that  a  significant  percentage  of  children 
and  adolescents  (40  percent  in  the  two 
areas  surveyed)  shoplift  cigarettes  (60 
FR.41314  at  41325),  and  at  least  one 
comment  reported  an  even  higher 
percentage  (50  percent).  Although  one 
comment  from  cigarette  manufactiuers 
suggested  the  shoplifting  rate  to  be  only 
5  percent,  FDA  emphasizes  that,  even  if 
one  accepts  the  5  percent  figure,  the 
numbers  of  young  people  engaging  in 
shoplifting  can  be  very  large.  For 
example,  5  percent  of  the  estimated  3 
million  young  people  who  smoke 
cigarettes  daily  equals  150,000  children 
and  adolescents.  Five  percent  of  the 
estimated  3  million  smokeless  tobacco 
product  users  imder  the  age  of  21  also 
equals  150,000  people. 

These  numbers  may  even  be 
artificially  low  because  they  exclude  the 
number  of  young  people  who  do  not 
smoke  or  use  smokeless  tobacco  daily, 
and  these  numbers  may  be  extremely 
low  if  the  40  or  50  percent  shoplifting 
rates  identified  by  the  agency  or  by 
other  comments  prove  to  be  more 
acc\u*ate  than  the  5  percent  rate  cited  by 
the  cigarette  manufacturers. 

FDA  also  disagrees  with  those 
comments  claiming  that  shoplifting  is 
not  a  significant  problem.  Generally, 
such  comments  asserted  that  the 
problem  is  not  significant  because,  if  it 
were,  retailers  would  move  self-service 
displays,  and  most  have  not  done  so. 
Such  comments,  however,  misconstrue 
the  significance  of  the  problem.  The 
agency  did  not,  and  does  not,  claim  that 
individual  retailers  are  sneering 
significant  shoplifting  losses  (although 
FDA  did  receive  one  comment 
containing  information  showing  that 
shoplifting  losses  at  two  stores 
amounted  to  several  thousands  of 
dollars  worth  of  cigarettes  annually). 
Instead,  FDA  is  stating  that  significant 
numbers  of  young  people  shoplift  these 
products.  The  distinction  is  critical.  To 
illustrate,  if  1,000  retailers  each  lose  1 
cigarette  package  to  shoplifting,  each 
retailer  might  feel  that  the  shoplifting 
rate,  from  its  perspective,  is 
in»gnificant.  However,  if  1,000  young 
people  acquire  cigarettes  by  shoplifting, 
the  shoplifting  problem,  from  a  pubUc 
health  perspective,  then  becomes  much 
more  significant. 

(79)  Several  comments  argued  that  the 
studies  cited  by  the  agency,  having  been 
conducted  at  only  two  locations  in  the 
United  States  (Erie  County,  NY,  and 
Fond  du  Lac,  WI),  cannot  be  used  to 


justify  a  nationvnde  prohibition  against 
self-service  displays. 

The  agency  disagrees  with  these 
comments.  "The  comments  offered  no 
evidence  to  show  that  these 
communities  are  so  distinct  or  unique 
from  the  remainder  of  the  United  States 
to  require  FDA  to  discount  or  to  ignore 
their  findings.  To  the  contrary.  FDA 
received  other  comments  from  various 
parts  of  the  nation  supporting  the  rule. 
and  these  comments  often  agreed  that 
young  people  shophft  these  products 
from  displays. 

FDA  also  notes  that  it  does  not  require 
clinical  investigations  for  product 
approvals  to  be  conducted  on  a  national 
scale.  One  important  aspect  of  any 
study,  whether  it  is  submitted  as  part  of 
an  investigational  product  exemption, 
marketing  application,  or  rulemaking,  is 
whether  the  study  is  conducted  and 
analyzed  in  a  scientifically  valid  way 
that  permits  the  results  to  be 
extrapolated  to  a  broader  population.  In 
other  words,  the  methodology  and 
analysis  are  more  important  than  where 
the  study  was  conducted.  If  the  agency 
could  only  act  after  nationwide  studies 
had  been  conducted,  it  would  be  unable 
to  act  or  to  respond  promptly,  even  in 
response  to  significant  public  health 
problems  or  emergencies. 

(80)  Several  comments  questioned  the 
evidence  supporting  the  proposed 
restriction  on  self-service  displays.  The 
comments  stated  that  FDA  had  no 
evidence  to  support  the  assertion  that 
removing  self-service  displays  will 
increase  the  likelihood  of  retail  clerks 
requesting  proof  of  age.  One  comment 
stated  that  the  one  document  cited  by 
FDA  (which  compared  smoking 
practices  in  five  California  counties 
before  and  after  the  institution  of 
ordinances  prohibiting  self-service 
merchandising)  ^°  cannot  be  used  to 
justify  a  rule  with  nationwide 
application  because  the  document, 
which  the  comment  correctly  identified 
as  a  "position  paper"  rather  than  a 
study,  did  not:  (a)  Indicate  whether  the 
ordinances  contained  other  provisions 
that  would  have  led  to  enhanced 
compliance  with  minimum  age  laws; 
and  (b)  disclose  whether  retailers  were 
told  of  the  compliance  testing  operation 
before  or  after  the  fact,  such  that,  had 
the  retailers  known,  they  would  have 
been  more  vigilant  in  ensuring 


"■Kropp,  R..  "A  Position  Paper  on  Reducing 
Tobacco  Sales  to  Minors  by  Prohibiting  the  Sale  of 
Tobacco  Products  by  Means  of  Self-Service 
Merchandising  and  Requiring  Only  Vendor- 
Assisted  Tobacco  Sales,"  Stop  Tobacco  Access  for 
Minors  Project  (STAMP).  North  Bay  Health 
Resources  Center,  November  3,  1994. 


UMI 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations    44455 


compliance  regardless  of  how  their 
products  were  displayed  This  comment 
further  asserted  that  liie  act  of  adopting 
the  ordinances,  and  the  penalties  tiiev 
contained,  may  have  made  retailers 
more  vigilant  m  ensunng  compliance 
with  mmim.um  age  laws  than  the 
restrictions  in  the  ordinances 
themselves.  Finally,  the  comment  stated 
that  the  document  was  not  a  controlled 
study  and  that  there  was  no  indication 
that  it  was  not  biased,  was  subjected  to 
peer  review,  or  was  even  published  in 
a  scientific  journal.  The  comment  stated 
that  the  document  would  not  be 
acceptable  to  FDA  if  it  had  been 
submitted  as  proof  of  a  product's 
effectiveness. 

Another  comment  echoed  criticism  of 
the  document,  stating  that  factors 
besides  the  restriction  on  self-service 
displays  could  have  reduced  tobacco 
use  by  yoimg  people  and  so  the 
document  does  not  support  a 
prohibition  against  self-ser\-ice  displays. 

FDA  acknowledges  that  the  document 
omitted  details  regarding  the  author's 
methodology  and  the  ordinances  in  the 
5  Califorrua  counties  and  the  24  cities 
covered  in  the  document.  The  agencv 
disagrees,  however,  with  the  comments' 
assertion  that  factors  other  than  the 
restriction  on  self-service  displavs  or 
other  features  of  the  ordinances  may 
have  been  pnncipally  responsible  for 
decreasing  tobacco  use  among  young 
people  Such  comments  overlook  the 
document's  statement  that  the 
ordinances  were  to  "prohibit  self- 
service  merchandising  (displav  and 
sale)  of  tobacco  products  and  pomt-of- 
saie  tobacco  promotional  products  and 
require  only  vendor-assisted  sales  of 
tobacco  products  and  point-of-sale 
tobacco  promotional  products  in  retail 
stores."''  This  statement  suggests  that 
the  ordinances  focused  on  restricting 
self-service  displays  (or  merchandisers) 
and  point-of-sale  promotional  products 
rather  than  other  activities. 

Other  criticisms  of  the  document  are 
inappropriate  as  well.  For  example,  the 
comment  claimed  that  other  provisions 
in  the  ordinances  or  other  factors  may 
have  contributed  to  the  decline  in 
tobacco  use  in  young  people  so  that  a 
restnction  on  self-service  displays. 
alone,  may  not  have  been  a  significant 
factor  in  reducing  tobacco  use  among 
young  people  This  cnticism,  however, 
overlooks  the  fact  that  the  rule's 
restriction  on  self-service  displays  is 
also  complemented  by  other  provisions 
(such  as  requiring  retailers  to  verify  age 
and  prohibiting  distribution  of  free 
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samples)  that  will,  both  individually 
and  collectively,  reduce  young  people's 
access  to  cigarettes  and  smokeless 
tobacco. 

Similarly,  FDA  does  not  agree  that  the 
document  is  flawed  because  retailers 
were  not  informed  of  the  compliance 
testing  operation  before  it  was 
conducted.  .Merting  a  retailer  to  an 
upcoming  compliance  test  would  bias 
any  results  because  the  retailer  would 
alter  its  behavior  in  order  to  "pass"  the 
test. 

Additionally,  in  drafting  the  1995 
proposed  rule,  FDA  used  the  best 
evidence  available  to  it.  The  comments 
did  not  provide  any  studies  to 
contradict  the  cited  dociunent,  and 
while  some  criticisms  of  the  document 
may  be  vaUd,  such  criticisms  do  not 
require  the  agency  to  revoke  the 
provision  entirely.  The  document  was 
not  FDA's  sole  basis  for  proposing  to 
restrict  self-service  displays.  The 
preamble  to  the  1995  proposed  rule 
indicated  that  such  a  restriction  would 
also  reduce  shoplifting,  eliminate  the 
"message"  that  displays  send  to  young 
people,  and  increase  interaction 
between  retailers  and  their  customers. 
These  other  justifications,  and  the 
comments  pertaining  to  them,  are 
discussed  m  greater  detail  in  this 
document. 

(81)  Other  comments  objected  to  a 
prohibition  on  self-service  displays 
because,  according  to  these  comments, 
the  rule  did  not  impose  any  sanctions 
on  young  people  or  contain  any 
provisions  that  would  modify  a  young 
person's  behavior  so  that  he  or  she 
would  not  shoplift.  Some  comments 
suggested  that,  instead  of  restricting  the 
use  of  self-service  displays,  shoplifters 
should  be  prosecuted,  but  these  same 
comments  also  declared  that  State  or 
local  government  authorities  usually 
decline  to  prosecute  young  shoplifters. 

As  stated  earlier,  it  would  be 
inappropriate  for  FDA  to  amend  the  rule 
to  impose  penalties  on  yoimg  people 
who  purchase  or  possess  cigarettes  or 
smokeless  tobacco.  The  main  focus  of 
the  act  is  on  the  introduction,  shipment, 
holding  and  sale  of  goods  in  interstate 
commerce.  Thus,  whether  young  people 
should  be  prosecuted  for  shoplifting, 
and  the  penalty  for  shoplifting  are 
appropriately  matters  for  State  or  local 
law. 

(82)  Several  comments  challenged  the 
statement  in  the  preamble  to  the  1995 
proposed  rule  that  removing  self-service 
displays  would  reinforce  the  message  to 
children  that  tobacco  products  are  not 
as  acceptable  as  candy  or  potato  chips. 
The  comments  said  that  young  people 


know  that  tobacco  products  are  not  like 
candy  or  pKJtato  chips  and  that  there  is 
no  evidence  to  show  that  the  statement 
is  true,  A  small  number  of  comments 
added  that  FDA's  rationale  would  force 
retailers  to  remove  other  "unhealthy" 
products  (such  as  products  containing 
fat  or  cholesterol)  from  displays. 

In  contrast,  a  few  comments  agreed 
that  self-service  displays  for  cigarettes 
and  smokeless  tobacco  convey  an 
implied  message  that  these  products  are 
acceptable.  One  comment  from  a  local 
government  reported  that  young  people 
often  see  tobacco  products  as  being 
socially  acceptable  (or  less  harmful  to 
health)  because  they  are  openly 
displayed.  The  comment  noted  that  the 
local  jurisdiction  had  restricted  displays 
to  being  within  20  feet  of  the  checkout 
counter  and  in  a  direct  line  of  sight,  but 
expressed  regret  that  it  had  not 
eliminated  displays  altogether.  Other 
comments  noted  that  many  retailers 
display  cigarettes  next  to  candy, 
baseball  cards,  and  other  items  that 
appeal  to  children  and  adolescents. 
These  comments  concluded  that  it  is 
necessary  to  eliminate  self-service 
displays  so  that  young  children  do  not 
associate  cigarettes  with  other  products 
that  they  find  amusing  or  that  adults 
give  to  children  and  adolescents  as 
treats. 

The  lOM  Report  advanced  the  theory 
that  young  people  see  self-service 
displays  as  an  imph'ed  message 
regarding  the  acceptability  or  safety  of 
cigarettes  and  smokeless  tobacco,  "The 
lOM  report  represents  the  informed 
decisions,  opinions,  and 
recommendations  of  a  body  of  experts, 
and  so.  with  resp>ect  to  this  issue,  the 
agency  disagrees  with  those  comments 
that  would  have  FDA  dismiss  the  lOM's 
opinion. 

FDA  also  disagrees  with  those 
comments  arguing  that  the  agency 
would  have  to  eliminate  self-service 
displays  for  potato  chips,  candy,  and 
other  supposedly  "unhealthy"  products. 
TTiese  food  products  do  not  present  the 
same  range  or  magnitude  of  adverse 
health  effects  or  effects  on  the  body  to 
warrant  tighter  restrictions  on  their  sale, 
distribution,  or  use, 

(83)  Several  comments  challenged 
FDA's  claim  that  removing  self-service 
displays  would  increase  direct 
interaction  between  sales  clerks  and 
underage  consumers.  The  comments 
asserted  that  removing  self-service 
displays  will  not  prompt  sales  clerks  to 
check  for  proof  of  age  and  that  FDA  had 
no  evidence  to  support  this  proposition. 
Other  comments  opposed  any 
restriction  on  self-service  displays 
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because,  they  claimed,  retail  clerks, 
rather  than  self-service  displays,  are 
responsible  for  sales  to  young  people.  If 
retail  clerks  consistently  demanded 
proof  of  age,  these  comments  would 
permit  self-service  displays  to  be  used. 

Other  comments  asserted  that  FDA 
has  no  reasonable  basis  to  assume  that 
clerks  will  check  for  proof  of  age  when 
clerks  already  ignore  State  laws 

In  contrast,  a  few  comments  agreed 
that  eliminating  self-service  displays 
would  increase  interaction  between 
clerks  and  underage  consumers  or  deter 
young  people  from  attempting  to 
purchase  cigarettes  or  smokeless 
tobacco.  One  comment  from  a  local 
board  of  health  stated  that  it  eliminated 
self-service  displays  because  its 
evidence  indicated  that  young  people  in 
the  locality  are  less  likely  to  purchase 
cigarettes  if  they  have  to  request  them 
from  retail  clerks.  Another  comment 
reflected  on  the  author's  own 
experience  as  a  child  when  she  would 
purchase  cigarettes  and  said  it  is  easy  to 
grab  a  cigarette  package,  leave  money  on 
the  counter,  and  simpiv  leave  a  store 
before  the  sales  clerk  can  react. 

Section  897.14(b)(1)  requires  retailers 
to  verify  that  persons  purchasing 
cigarettes  or  smokeless  tobacco  are  not 
under  the  age  of  18.  This  provision,  in 
conjunction  with  the  prohibition  against 
sales  to  anyone  under  18  in  §  897.14(a), 
the  restriction  on  self-service  displays  in 
§  897.16(c).  the  sanctions  that  are 
available  under  the  act.  and  the 
Ukelihood  that  State  agencies  will 
devote  more  attention  to  illegal  sales  to 
young  people  as  a  result  of  section  1926 
of  the  PHS  Act  should  increase  the 
probabihty  that  retailers  will  verify  the 
age  of  prospective  purchasers. 

Yet  logically,  removing  self-service 
displays  should  increase  interaction 
between  retailers  and  potential 
consumers  because  the  retailer,  under 
this  rule,  must  physically  hand  the 
product  to  the  consumer.  While  this 
action  probably  will  take  little  time  (the 
preamble  to  the  1995  proposed  rule  and 
to  this  final  rule  estimate  that  the 
elimination  of  self-service  displays 
would  require  10  seconds  of  additional 
labor  time  for  many  retail  transactions), 
nevertheless  it  increases  the  interaction 
between  the  retailer  and  potential 
customers.  Furthermore,  by  restricting 
self-service  displays,  the  rule  eliminates 
a  young  person's  ability  to  take  a 
package  of  cigarettes  or  smokeless 
tobacco,  leave  money  on  the  counter, 
and  leave  the  retailer's  premises  without 
having  to  provide  proof  of  age. 

(84)  .Many  comments  opposed  any 
restriction  on  self-service  displays 


because  they  said  eliminating  self- 
service  displays  would  adversely  affect 
adult  consumers  or  would  be 
"inconvenient"  because  adults  would 
not  be  able  to  purchase  products 
quickly;  see,  handle,  or  choose 
products;  or  obtain  information  about  a 
product  or  a  special  promotion.  A  few 
comments  asserted,  without  any 
supporting  evidence,  that  self-service 
displays  are  not  or  cannot  be  used  by 
yoimg  people,  and,  therefore,  should  not 
be  regulated. 

Conversely,  one  comment  supporting 
the  provision  recommended  that  FDA 
clarify  or  modify  the  term  "self-service 
displays"  to  distinguish  self-service 
sales  or  merchandisers  from  advertising 
displays. 

The  comments  opposing  the  rule 
misinterpreted  how  it  would  apply.  The 
final  rule  prohibits  self-service  displays 
from  being  in  facilities  that  are 
acoesaible  to  young  people  Eliminating 
self-service  displays  fn)m  such  facilities 
simply  means  that  a  consumer  will  not 
be  able  to  take  physical  possession  of  a 
product  without  the  retailer's  assistance. 
Any  inconvenience  to  an  adult  should 
be  slight  For  example,  it  is  extremely 
unlikely  that  adults  will  suHer  undue 
hardship  or  wait  an  unreasonable 
amount  of  time  if  they  must  ask  a  retail 
clerk  to  hand  a  product  to  them. 
Moreover,  the  provision  does  not 
prevent  adults  from  seeing  or  choosing 
a  product  or  from  seeing  or  receiving 
injfonnation  about  a  product;  products 
would  remain  visible,  but  they  would  be 
behind  a  counter  or  in  an  area  accessible 
only  to  the  retailer. 

Etoleting  self-service  displays  from  the 
rule  because  adults  wish  to  avoid 
contact  with  clerks  would  be 
inappropriate  as  well.  As  a  practical 
matter,  adults  who  use  self-service 
displays  would  not  be  able  to  avoid  all 
contact  with  a  retailer  because  they 
presumably  still  interact  with  the 
retailer  when  they  pay  for  the  product. 
An  important  component  of  these 
regulations  is  to  eliminate  those  modes 
of  sale  used  by  young  people  that  do  not 
require  them  to  show  proof  of  age  or 
otherwise  do  not  challenge  a  young 
person  to  show  that  he  or  she  is  legally 
entitled  to  purchase  the  product. 

FDA  does  agree,  however,  that  the 
rule  should  be  clarified  so  that  the 
reference  to  displays  in  §  897.16(c)  is 
understood  to  cover  self-service  sales  or 
merchandisers  rather  than  advertising 
displays  that  contain  no  products  and 
has  amended  the  rule  accordingly. 
However,  advertising  displays  are 
restricted  imder  the  advertising 
provisions  in  this  rule. 


(85)  The  preamble  to  the  1995 
proposed  rule  expressed  a  belief  that 
retailers,  in  order  to  comply  with  a 
prohibition  on  self-service  displays, 
could  move  displays  behind  a  retail 
counter  or  create  an  area  that  would  be 
accessed  only  by  the  retailer's 
employees. 

Many  comments  rejected  this  notion, 
claiming  that,  due  to  space  constraints, 
many  retailers  would  be  unable  to  move 
displays  behind  a  coimter  and  would  be 
obliged  to  build  areas  where  access 
would  be  controlled.  The  comments 
said  such  construction  and  remodeling 
could  be  expensive  and  could  force 
some  retailers  to  scale  back  their 
tobacco  sales  or  abandon  them 
completely:  such  actions  would  lead  to 
decreased  sales  by  the  retailer  and 
trigger  reductions  in  staff  and  in  State  or 
local  Government  tax  revenues. 

One  comment  estimated  that,  for 
convenience  stores,  the  average 
remodeling  cost  would  be  as  high  as 
$7,000  per  store  and  noted  that  tobacco 
purchases  account  for  28  percent  of 
convenience  store  sales.  So,  instead  of 
eliminating  self-service  displays,  some 
comments  advocated  alternative 
approaches.  The  alternatives  included 
attaching  electronic  article  surveillance 
tags  to  products  (although  the  comment 
suggesting  this  alternative  conceded  that 
new  technology  or  assistance  at  the 
manufacturer's  level  would  be  needed); 
"source  tagging,"  where  random 
packages  contain  an  electronic  tag  so 
that  would-be  shoplifters  would  not 
know  which  packages  were  tagged  and, 
as  a  result,  would  be  less  inclined  to 
shoplift  products;  and  requiring 
displays  to  be  within  a  certain  distance 
of  a  cash  register  or  the  cashier's  line  of 
sight,  supplemented  by  posting  signs 
against  underage  sales  and  by  training 
sales  clerks.  "Source  tagging"  would 
require  manufacturers,  rather  than 
retailers,  to  insert  tags  into  packages. 

The  alternatives  identified  by  the 
comments  appear  to  be  less  effective  or 
less  practical  than  removing  self-service 
displays  from  places  that  are  accessible 
to  young  people.  For  example, 
surveillance  tags  and,  to  a  lesser  extent, 
"source  tagging"  might  deter 
shoplifting,  but  this  would  require  all 
manufacturers  to  agree  to  place  such 
tags  in  their  products  and  would  require 
retailers  to  install  machines  or  gates  to 
detect  those  tags.  More  importantly, 
comments  from  manufacturers  did  not 
address  the  creation  or  use  of  such  tags. 
A  "line-of-sight"  or  restricted-placement 
alternative  (requiring  a  display  to  be 
within  a  certain  distance  of  a  retail 
employee)  would  require  no  changes  by 
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manufacturers  and  few  changes  by 
retailers,  yet  the  preamble  to  the  1995 
proposed  rule  cited  studies  where 
similar  requirements  for  vending 
machines  failed  to  prevent  illegal  sales 
to  young  people  (60  FR  41314  at  41325). 
Employees  might  also  be  distracted  or 
blocked  from  seeing  the  displays, 
thereby  reducing  the  effectiveness  of 
any  "Une-of-sight"  or  restricted 
placement  alternative.  Furthermore,  the 
alternatives  would  fail  to  eliminate  the 
implied  message  that  self-service 
displays  send  regarding  the 
acceptability  or  safety  of  these  products. 
Because  FDA  is  unaware  of  any  effective 
alternative,  the  agency  declines  to 
amend  the  rule  as  suggested  by  the 
comments. 

FDA  has,  however,  amended  the  rule 
to  permit  self-servace  displays 
(merchandisers  only)  in  facilities  that 
are  inaccessible  to  people  under  18  at 
all  times.  The  agency  made  this  change 
in  response  to  comments  stating  that 
some  facihties  are  inaccessible  to  young 
people  and  so  certain  requirements, 
such  as  restrictions  against  vending 
machines  and  self-ser\'ice  displays, 
should  not  apply.  This  exception  is 
subject  to  the  same  restrictions  as  the 
exception  on  vending  machine  sales. 

(86)  Many  comments,  particularlv 
from  retailers,  opposed  eliminating  self- 
service  displays,  stating  that  tliev  derive 
a  significant  portion  of  their  revenue 
from  displays  and  slotting  fees  provided 
by  manufacturers.  Several  cited  figures 
that  were  in  the  hundreds  of  thousands 
of  dollars  The  comments  generally 
stated  that  elimmating  self-service 
displays  would  decrease  or  eliminate  a 
significant  portion  of  their  revenue  and, 
according  to  some,  lead  to  layoffs  or 
prevent  them  from  hiring  young  people. 

Similarly.  FDA  received  a  few 
comments  from  firms  that  manufacture 
or  sell  displays.  These  comments  stated 
that  the  firms  would  lose  significant 
amounts  of  revenue  or  would  be  forced 
out  of  business  if  self-service  displays 
were  eliminated. 

A  few  comments,  however,  disputed 
whether  retailers  would  lose  slotting 
fees  One  comment  explained  that 
manufacturers  would  continue  to  pay 
fees  to  ensure  that  their  products  would 
be  placed  in  strategic  locations  behind 
the  counter,  while  another  comment 
noted  that  many  retailers  in  a  northern 
California  region  where  self-service 
displays  were  eliminated  did  not  lose 
slotting  fees. 

The  agency  declines  to  amend  the 
rule  because  of  the  possible  loss  of 
slotting  fees  or  other  revenue  from 
manufacturers.  The  theoretical  loss  of 


fees  that  are,  at  best,  tangential  to  the 
sale  of  these  products  is  an 
inappropnate  basis  for  determining 
whether  this  provision  denies  yoimg 
people's  access  to  these  products 
effectively.  Furthermore,  FDA 
appreciates  that  such  fees  may  be 
important  to  certain  retailers,  but,  as 
stated  earher,  the  agency  has  no  reason 
to  conclude  that  all  manufacturers  will 
discontinue  those  fees  because  of  this 
rule.  The  preamble  to  the  1995  proposed 
rule  (see  60  FR  41314  at  41369)  and  one 
comment  cited  experience  in  California 
to  show  that  retailers  might  not  suffer 
significant  economic  losses  if  self- 
service  displays  are  removed. 

FDA  reiterates  that  removing  self- 
service  displays  from  places  that  are 
accessible  to  young  people  does  not 
mean  that  cigarettes  and  smokeless 
tobacco  must  be  hidden  from  public 
view.  It  simply  means  that  retailers  will 
be  required  to  hand  these  products  to 
consumers.  Presumably,  if  the  products 
are  moved  behind  the  counter, 
manufacttuers  still  have  an  incentive  to 
ensure  that  their  products  are 
strategically  placed  in  order  to  attract 
adult  consumers. 

(87)  Several  comments  objected  to  a 
restriction  on  self-ser\ice  displays, 
claiming  that  retailers  have  a  "right"  to 
advertise  and  sell  products  in  their  own 
establishments  in  any  manner  they 
select. 

As  mentioned  in  section  IV.B.  of  this 
document  earlier,  section  520(e)  of  the 
act  states,  in  part,  that  the  agency  may 
issue  regulations  to  establish  conditions 
on  the  sale,  distribution,  or  use  of  a 
restricted  device.  Restrictions  on 
cigarette  and  smokeless  tobacco  sales 
are  appropriate  given  the  potential 
adverse  health  effects  caused  by  or 
associated  with  the  use  of  these 
products  and  their  accessibility  and 
appeal  to  young  people. 

(88)  A  few  comments  said  that 
eliminating  self-ser\ace  displays  will 
make  it  difficult  or  impossible  for 
marginal  brands  of  cigarettes  or 
smokeless  tobacco  to  compete  against 
established  brands. 

FDA  reiterates  that  eliminating  self- 
service  displays  from  places  that  are 
accessible  to  young  people  does  not 
mean  that  the  products  must  be  hidden 
from  view;  it  simply  means  that 
consumers  will  not  be  able  to  take 
physical  possession  of  the  product 
without  the  retailer's  assistance. 
Consequently,  all  products  wrill  face  the 
same  constraints,  insofar  as  retailer 
space  is  concerned. 

(89)  Many  comments  would  delete  a 
prohibition  against  self  service  displays 


because,  according  to  these  comments, 
the  prohibition  would  be  ineffective. 
These  comments  stated  that  self-service 
displays  do  not  entice  young  people  to 
smoke,  do  not  increase  constunption  of 
tobacco  products,  or  are  only  used 
where  retailers  check  the  consumer's 
age.  Others  stated  that  young  people 
would  get  the  products  anyway,  so  there 
was  no  need  to  prohibit  the  use  of  self- 
service  displays. 

The  preamble  to  the  1995  proposed 
rule  stated,  among  other  things,  that 
young  people  shoplift  products  from 
displays  (60  FR  41314  at  41325). 
Additionally,  the  preamble  to  the  1995 
proposed  rule  indicated  that  yoimg 
people  will  adjust  or  shift  their 
purchasing  behavior  as  certain  avenues 
of  obtaining  these  products  are 
eliminated.  (See  60  FR  41314  at  41325 
(citing  different  vending  machine  use 
rates  depending  on  the  access 
restrictions  used  in  the  jurisdiction).) 
Given  this  evidence,  it  is  reasonable  to 
assiune  that,  as  young  people  are 
precluded  from  purchasing  these 
products,  they  may  be  inclined  to 
acquire  them  by  theft  and  other  means. 
Thus,  when  properly  framed,  the  issue 
is  not  whether  displays  entice  young 
people  to  smoke  or  to  use  smokeless 
tobacco  (which  FDA  did  not  advance  as 
the  principal  justification  for  the  rule), 
but  whether  the  agency  should 
eliminate  self-service  displays  as  an 
avenue  that  young  people  use  to  obtain 
these  products.  The  agency  concludes 
that  self  service  displays  must  be 
eliminated  from  places  that  are 
accessible  to  young  people  as  part  of  the 
general  restriction  against  impersonal 
modes  of  sale. 

(90)  Several  comments  opposed 
elimination  of  self-service  displays 
because  they  claimed  that  retailers 
would  be  forced  to  hire  additional  staff. 
These  comments  contrasted  sharply 
with  the  majority  of  comments  firom 
retailers  who  predicted  that  the  loss  of 
self-service  displays  would  compel 
them  to  lay  off  staff.  One  comment 
explained  that  a  self-service  display 
frees  the  retailer's  staff  to  perform  other 
tasks.  The  other  asserted  that  the  rule 
would  compel  retailers  to  hire 
additional  staff  in  order  to  sell  these 
products  and  that  this  would  result  in 
an  "unfunded  mandate"  in  violation  of 
the  Unfunded  Mandates  Reform  Act. 

The  preambles  to  the  1995  proposed 
rule  and  to  this  final  rule  estimate  that 
eliminating  self-service  displays  would 
require  10  seconds  of  additional  labor 
time  for  many  retail  transactions 
involving  cigarette  cartons  (60  FR  41314 
at  41367),  The  "Analysis  of  Impacts" 
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discussion  in  section  XV  of  this 
document  places  the  labor  cost  for  this 
time  at  approximately  2.6  cents  per 
carton.  Thus,  for  a  retailer  to  be 
compelled  to  hire  additional  staff  to 
compensate  for  the  loss  of  self-service 
displays,  cigarette  and  smokeless 
tobacco  product  purchases  would  have 
to  account  for  a  substantial  number  of 
transactions.  Some  retailers  may  indeed 
feel  that  they  need  to  hire  additional 
staff,  but  the  agpncy  believes  that  the 
rule's  benefits — reducing  young 
people's  access  to  cigarettes  and 
smokeless  tobacco  nationwide^ 
outweigh  the  huing  and  accompanying 
economic  burdens  that  might  be 
imposed  on  some  retailers.  Moreover, 
because  the  final  rule  permits  self- 
service  displays  (merchandisers  only)  in 
facilities  that  are  inaccessible  to  under 
18  people  at  all  times,  the  final  rule's 
impact  on  some  retailers  may  be 
reduced 

FDA  also  disagrees  with  the  comment 
claiming  that  the  agency  violated  the 
Unfunded  Mandates  Reform  Act.  The 
preamble  to  the  1995  proposed  rule 
contained  a  discussion  of  the  Unfunded 
Mandates  Reform  Act  as  well  as  the 
estimated  added  labor  costs  in  the 
"Analysis  of  Impacts"  (60  FR  41314  at 
41367  and  41359  through  41372). 

(91)  One  comment  disputed  FDA's 
estimate  that  eliminating  self-service 
would  result  m  10  seconds  of  additional 
labor  time  for  most  retail  transactions. 
The  comment,  however,  did  not  provide 
any  estimate  of  the  lime  that  would  be 
required. 

The  agency  did  not  receive  any  data 
to  suggest  that  the  additional  labor  time 
would  be  greater  or  less  than  10 
seconds.  While  some  transactions  may 
take  more  than  10  seconds,  the  agency 
believes  that  the  additional  labor  time 
will  be  so  neghgible  that  it  will  not  be 
a  significant  burden  on  the  retailer. 

c.  Mail-order  sales  and  mail-order 
redemption  of  coupons. — i.  Mail-order 
sales.  Proposed  §  897.16(c)  would  also 
have  prohibited  the  use  of  mail-order 
sales  and  mail-order  redemption  of 
coupons.  The  preamble  to  the  1995 
proposed  rule  stated  that  mail-order 
sales  and  mail-order  redemption  of 
coupons  do  not  involve  a  face-to-face 
transaction  that  would  enable 
verificabon  of  the  consumer's  age. 

The  agency  received  thousands  of 
comments  on  the  proposed  restriction 
against  the  mail-order  sale  of  cigarettes 
and  smokeless  tobacco.  Conunents 
supporting  the  proposed  restriction 
noted  that  it  would  make  cigarettes  and 
smokeless  tobacco  more  difficult  for 
young  people  to  obtain.  Specifically, 


comments  stated  that  "mail-order  sales 
should  be  prohibited  since  the  seller  has 
obvious  difficulties  verifying  the  age  of 
the  purchaser  in  selling  where  there  is 
no  face-to-face  encounter  "  A  comment 
from  26  State  attorneys  general  stated 
that  "ending  distribution  of  tobacco  by 
mail-order  *   •   •  will  greatly  assist  our 
efforts  to  enforce  compliance  with  our 
state  laws."  As  a  result  of  some 
comments  discussed  in  detail  below, 
however,  the  final  rule  permits  mail- 
order sales,  except  for  redemption  of 
coupons  and  free  samples. 

(92)  The  agency  received  himdreds  of 
comments  opposing  the  proposed 
restriction  against  mail-order  sales. 
Many  comments  were  submitted  by 
older  smokers  (senior  citizens,  retirees 
on  fixed  incomes,  etc.)  who  identified 
themselves  as  pipe  tobacco  smokers 
who  purchased  tobacco  products 
through  the  mail;  most  individuals 
appeared  to  be  clients  from  one  tobacco 
product  supply  house  in  Tennessee. 
These  comments  stated  that  young 
people  do  not  smoke  pipe  tobacco  and 
added  that  they  woiUd  like  to  continue 
to  purchase  their  pipe  tobacco  through 
the  mail. 

The  agency  believes  that  the 
conunents  misinterpreted  the  1995 
proposed  rule.  The  preamble  to  the  1995 
proposed  rule  stated  that  the  rule  did 
not  apply  to  pipe  tobacco  or  to  cigars 
because  FDA  has  no  evidence 
demonstrating  that  pipe  tobacco  and 
cigars  are  drug  delivery  devices  under 
the  act  or  that  yoimg  people  use  such 
products  to  any  significant  degree  (60 
FR  41314  at  41322). 

(93)  One  comment  asserted  that  the 
proposed  mail-order  provision  is 
unauthorized  and  contrary  to  law. 
According  to  the  comment,  neither 
section  520  of  the  act  nor  any  other 
provision  of  the  act  gives  FDA  the 
authority  to  declare  matter  unmailable. 
The  comment  explained  that,  under  the 
Prescription  Drug  Marketing  Act 
(PDMA),  prescription  drug  samples  may 
he  sent  through  the  mail  to  those 
authorized  by  law  to  obtain  them. 
Furthermore,  the  comment  argued,    . 
Congress  has  specifically  determined 
and  legislated  what  products  should  not 
be  sent  through  the  mail  (39  U.S.C. 
3001(f)  and  (g)  (Federal  statute  on 
"nonmailable  matter")). 

The  agency  disagrees  with  the 
comment.  Section  520(e)  of  the  act 
expressly  authorizes  the  agency  to  issue 
regulations  pertaining  to  the  sale, 
distribution,  or  use  of  a  restricted 
device.  Restrictions  on  the  sale  or 
distribution  of  such  a  device  through 


the  mail  are  clearly  within  the  scope  of 
FDA's  authority  under  that  section. 

Additionally,  FDA  does  not  agree  that 
the  PDMA  or  39  U.S.C.  3001  prevents 
the  agency  from  acting  on  mail-orders. 
The  PDMA's  mail-order  restrictions 
represented  a  congressional  response  to 
a  specific  problem,  namely  the 
diversion  of  adulterated  prescription 
drug  products  (including  drug  samples) 
into  illegal  markets.  Here,  the  products 
in  question  are  devices  rather  than 
prescription  drugs,  and  the  rule  does 
not  purport  to  address  the  diversion  of 
adulterated  cigarettes  or  smokeless 
tobacco  or  samples  of  those  products. 

Similarly,  the  Postal  Service  provision 
(39  U.S.C.  3001)  on  "norunaiiable 
matter"  does  not  preclude  FDA  from 
issuing  regulations  pertaining  to  the 
distribution  of  a  regulated  device.  The 
provision  simply  states  that  certain 
items  or  types  of  items  are  nonmailable 
and  directs  the  United  States  Postal 
Service  (USPS),  in  certain  situations,  to 
issue  regulations  (such  as  regulations 
pertaining  to  fragrance  advertising 
samples).  FDA  interprets  39  U.S.C. 
3001,  therefore,  as  establishing  certain 
"nonmailable"  items  for  USPS  purposes 
rather  than  precluding  FDA  from 
regulating  the  sale  and  distribution  of  a 
device  pursuant  to  its  device  authority. 
Nevertheless,  as  discussed  in  comment 
94  below.  FDA  has  amended  the  rule  to 
permit  mail  order  sales,  so  the  issue  of 
the  USPS  restrictions  on  norunaiiable 
matter  is  moot. 

(94)  The  agency  received  many 
comments  from  individuals  who 
contended  that  the  proposed  mail-order 
restriction  is  unwarranted  because  the 
agency  cited  no  studies  to  demonstrate 
that  young  people  actually  use  the  mail 
to  obtain  cigarettes  One  comment  noted 
that  lOM  acknowledges  that  "the  extent 
of  mail-order  purchase  of  tobacco 
products  by  minors  is  not  known." 
According  to  the  comment,  the  mail- 
order restriction  must  be  based  on 
actual  evidence  that  a  substantial 
number  of  young  people  use  the  mail  to 
purchase  cigarettes  and  not  based  on 
"theoretical  purchasability." 

Other  comments  stated  that  young 
people  do  not  obtain  cigarettes  through 
the  mail  because  they  do  not  possess 
checks  or  credit  cards  to  effectuate  mail- 
order purchases.  In  addition,  the 
comments  questioned  whether  young 
people  are  patient  enough  to  wait 
several  weeks  to  obtain  tobacco 
products.  A  few  comments,  including  a 
comment  from  a  mail-order  firm, 
contended  that  mail-order  purchases 
would  be  too  expensive  for  young 
people,  either  because  of  the  cost  or  the 
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minimum  order  sizes  (which,  according 
to  one  comment,  usually  consists  of 
several  pounds  of  tobacco)  These 
comments  opposed  the  proposed  mail- 
order restr.ciion  on  the  basis  that  it 
would  not  effectively  reduce  young 
people's  access  to  tobacco  products  and 
would  instead  eliminate  an  adult's 
access  to  entirely  legal  tobacco 
products. 

Other  comments  from  firms  with  a 
significant  mail-order  business  stated 
that  the  elimination  of  mail-order  sales 
would  force  the  firms  to  terminate  staff 
or  go  out  of  business. 

The  agency  also  received  many 
comments  from  adults  opposing  the 
proposed  mail-order  restriction.  These 
comments  stated  that  because  mail- 
order sales  are  highly  preferable  to 
purchases  in  retail  stores  the  products 
sold  through  the  mail  are  unavailable  in 
stores  or  are  less  expensive  than  those 
sold  in  stores.  Other  comments 
(including  one  from  a  prison  inmate) 
said  that  because  mail-order  sales  serve 
those  Ln  rural  or  isolated  areas, 
eliminating  mail-order  sales  would 
eliminate  the  principal  or  sole  source  of 
tobacco  for  those  adults. 

After  carefully  reviewing  the 
comments,  the  agency  has  decided  to 
delete  mail-order  sales  from  §897.16. 
The  restriction  was  intended  to 
preclude  yoimg  people  from  having  easy 
access  to  cigarettes  and  smokeless 
tobacco.  However,  there  is  inadequate 
evidence  demonstrating  that  young 
people  use  mail-order  sales  to  any 
significant  degree.  This  lack  of  evidence 
may  indicate  that  it  is  not  relatively  easy 
for  young  people  to  purchase  cigarettes 
and  smokeless  tobacco  through  the  mail. 

FDA  also  considered  the  impact  of  the 
proposed  mail-order  restriction  on 
adults.  The  agency  does  not  intend  to 
imreasonably  interfere  with  an  adult's 
ability  to  obtain  legally  his  or  her 
preferred  tobacco  products. 

Consequently,  FDA  has  amended 
§  897.16(c)  to  allow  mail-order  sales  of 
cigarettes  and  smokeless  tobacco.  The 
agency  emphasizes,  however,  that  the 
final  rule  retains  the  restrictions  against 
the  redemption  of  coupons  and 
distribution  of  free  samples  through  the 
mail.  This  amendment  is  consistent 
with  the  lOM  Report  which 
recommended  a  suitably  limited  Federal 
ban  on  the  distribution  of  tobacco 
products  through  the  mail  as  part  of  a 
long-term  access  strategy  and,  at  a 
minimum,  restrictions  against  the  mail- 
order redemption  of  coupons  and  the 


distribution  of  free  samples  through  the 
mail.  72 

FDA  remains  concerned,  however, 
that  young  people  may  turn  to  mail- 
order sales  as  the  rule's  restrictions 
against  other  forms  of  access  (such  as 
vending  machines  and  retail  stores) 
become  effective.  Accordingly,  FDA 
strongly  advises  mail-order  firms  to  lake 
appropriate  steps  to  prevent  sales  to 
yoimg  people  and  reminds  maU-order 
firms  that  §  897.14(a)  prohibits  the  sale 
of  cigarettes  and  smokeless  tobacco  to 
anyone  under  age  18.  The  agency  will 
monitor  the  sales  of  mail-order  tobacco 
products,  and  if  FDA  determines  that 
young  people  are  obtaining  cigarettes  or 
smokeless  tobacco  through  the  mail,  the 
agency  vnU  take  appropriate  action  to 
address  the  situation. 

(95)  Several  comments  criticized  the 
agency  for  failing  to  consider  less 
restrictive  alternatives.  The  comments 
noted  that  tobacco  mail-order  houses 
require  payment  by  check  or  credit  card. 
Other  comments  would  amend  the  rule 
to  require  firms  to  maintain  records 
evidencing  compliance  with  proof  of 
age  requirements.  Another  comment 
suggested  a  requirement  for  photocopies 
of  photographic  identification  cards, 
such  as  an  identification  with  a  drivers 
license  number,  for  mail-order 
transactions. 

As  stated  previously,  FDA  has 
amended  the  final  rule  to  permit  mail- 
order sales,  but  will  monitor  such  sales 
to  ensure  that  yoimg  people  do  not 
obtain  cigarettes  or  smokeless  tobacco 
through  the  mail.  The  agency,  therefore, 
strongly  advises  firms  to  take 
appropriate  measures  to  prevent  sales  to 
young  people. 

(96)  Several  comments  expressed 
concern  about  the  financial  well  being 
of  the  USPS.  These  comments  predicted 
that  the  USPS  would  lose  income  if 
tobacco  products  could  no  longer  be 
sent  by  mail.  The  comments  predicted 
that  the  USPS  would  be  forced  to  raise 
postal  rates  to  compensate,  thus 
affecting  product  users  and  nonusers 
alike. 

As  stated  previously,  the  agency  has 
amended  the  rule  to  permit  mail-order 
sales  to  continue.  However,  FDA  notes 
that  speculative  or  theoretical  impacts 
on  the  USPS  are  not  an  appropriate 
basis  for  determining  how  or  whether  to 
regulate  a  restricted  device  under  the 
act. 

(97)  One  comment  representing  the 
concerns  of  specialty  tobacco  products 
noted  that  90  percent  of  its 
manufacturer-distributor-retailer 
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distribution  system  uses  the  mail  or 
other  commercial  carriers.  This 
comment  requested  that  FDA  clarify 
that  the  proposed  restriction  on  mail- 
order sales  pertained  to  mail-order  sales 
to  the  ultimate  user  rather  than  to  inter- 
company transfiers. 

Proposed  §  897  16(c)  was  intended  to 
address  sales  and  distributions  to 
consumers.  Transactions  and  shipments 
between  manufacttirers,  distributors, 
and  retailers,  therefore,  are  not  subject 
to  the  restrictions  on  mail-order  sales  of 
cigarettes  and  smokeless  tobacco. 
However,  because  the  final  rule  permits 
mail-order  sales,  there  is  no  need  to 
amend  the  rule  to  clarify  this  point. 

(98)  One  comment  supported  the 
restriction  against  mail-order  sales  in 
part  because,  the  comment  claimed, 
such  sales  permit  the  purchaser  to  avoid 
taxes  on  these  products  (hy  purchasing 
the  products  from  firms  in  States  with 
lower  taxes).  The  comment  also  stated 
that  eliminating  these  sales  would  help 
Canadians  because  American  mail-order 
firms  are  not  subject  to  high  Canadian 
taxes  and  can  sell  comparatively  lower- 
cost  cigarettes  in  Canada.  The  comment 
said  this  practice  increases  cigarette 
consimiption  in  Canada  and 
undermines  the  health  benefits  resulting 
bora  high  Canadian  taxes. 

The  issues  raised  by  the  comments  are 
beyond  the  scope  of  this  rule  and  FDA's 
authority. 

ii.  Mail-order  redemption  of  coupons. 
Proposed  §  897.16(c)  would  have 
prohibited  mail-order  redemption  of 
coupons.  The  preamble  to  the  1995 
proposed  rule  addressed  mail-order 
redemption  of  coupons  in  conjujiction 
with  mail-order  sales,  and  the 
restriction  against  mail-order 
redemption  of  coupons  was  meant  to 
apply  only  to  coupons  that  a 
prospective  purchaser  would  send 
through  the  mail  (regardless  of  whether 
the  prosp>ective  purchaser  used  the 
USPS  or  a  private  carrier)  to  a  firm  to 
obtain  cigarettes  or  smokeless  tobacco. 

(99)  Most  comments  on  this  issue 
mistakenly  assumed  that  FDA  was 
proposing  to  ban  all  direct  mail 
coupons.  These  comments  contended 
that  direct  mail  coupons  are  redeemed 
during  face-to-face  transactions  at  larger 
retail  estabhshments  such  as  grocery 
stores.  For  the  most  part,  these 
comments  suggested  that  young  people 
do  not  routinely  use  coupons  to 
purchase  tobacco  products,  noting  that 
the  smaller,  convenience  stores  where 
young  people  frequently  obtain 
cigarettes  and  smokeless  tobacco  often 
do  not  accept  coupons. 
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In  contrast.  FDA  also  received  several 
comments  supporting  the  proposal  to 
eliminate  mail-order  redemption  of 
cigarette  and  smokeless  tobacco 
coupons  For  example,  the  attorney 
general  for  a  populous  northeastern 
State  commented  that  "(ijn  another 
operation  conducted  by  my  office  earlier 
this  year.  30  minors  mailed  in  coupons 
to  obtain  free  samples  of  smokeless 
tobacco  products  from  United  States 
Tobacco  Company.  Virtually  all  of  the 
minors  were  provided  with  such  free 
samples  " 

Proposed  §  897.16(c)'s  reference  to 
mailorder  redemption  of  coupons  was 
directed  at  the  redemption  of  coupons 
through  the  mail.  The  provision  was  not 
intended  to  prevent  adults  from 
redeeming  coupons  at  a  point  of  sale  or 
frtjm  receiving  coupons  through  the 
mail  FDA  based  this  provision  on  the 
lOM  Report  which,  among  other  things, 
noted  that  value  added  promotions, 
including  coupons,  constituted  the 
largest  market  expenditure  by  the 
tobacco  industry  in  1991,  that  coupons 
are  accessible  to  young  people  through 
direct  mail  campaigns,  and  that  price- 
sensitive  young  people  are  attracted  to 
such  schemes  or  may  be  increasingly 
attracted  to  such  schemes  as  their  other 
sources  of  tobacco  products  are 
restricted.  ^^ 

Comments  supporting  this  provision 
confirmed  the  need  for  prohibiting  mail- 
order redemption  of  coupons.  These 
comments  reported  incidents  where  one 
or  more  young  people  obtained  several 
packages  of  cigarettes  or  smokeless 
tobacco  by  sending  in  coupons  (usually 
for  free  samples).  Consequently,  the 
final  rule  retains  the  restriction  against 
mail-order  redemption  of  coupons.  FDA 
adds  that,  for  purposes  of  this  subpart, 
"mail    is  not  confined  to  USPS  delivery 
but  includes  items  shipped  through 
private  carriers. 

d.  Free  samples.  Proposed  §  897.16(d) 
would  have  prohibited  manufacturers, 
distributors,  and  retailers  from 
distributing  or  causing  to  be  distributed 
any  free  samples  of  cigarettes  or 
smokeless  tobacco.  The  agency 
proposed  this  restriction  because  free 
samples  are  often  distributed  at  "mass 
intercept  locations,"  such  as  street 
comers  and  shopping  malls,  and  at 
events  such  as  festivals,  concerts,  and 
games.  The  preamble  to  the  1995 
proposed  rule  stated  that  free  samples 
represent  a  "risk-free  and  cost-free"  way 
for  young  people  to  obtain  and  possibly 
use  cigarettes  or  smokeless  tobacco  and 
that,  when  free  samples  are  distributed 
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at  cultural  or  social  events,  peer 
pressure  may  lead  some  young  people  to 
accept  and  to  use  the  bee  samples  (60 
FR  41314  at  41326). 

The  preamble  to  the  1995  proposed 
rule  also  cited  surveys  and  reports 
demonstrating  that  young  people, 
including  elementary  school  children, 
can  obtain  &«e  samples  easily.  Young 
people  were  able  to  obtain  free  samples 
despite  industry-developed,  voluntary 
codes  that  supposedly  restrict 
distribution  of  free  samples  to  underage 
persons.  The  agency  cited  the  lOM 
Report  which  suggested  that 
distribution  of  fr^e  samples  to  young 
people  occurs  because  the  samplers  are 
often  placed  in  crowded  places  and 
operating  under  time  constraints  that 
may  limit  their  ability  to  request  proof 
of  age.  The  lOM  Report  added  that  the 
samplers  are  usually  young  themselves 
and,  as  a  result,  "may  lack  the 
psychological  wherewithal  to  request 
proof  of  age  and  refuse  solicitations 
frtjm  those  in  their  own  peer  group"  (60 
FR  41314  at  41326). 

(100)  FDA  received  a  few  comments 
that  opposed  any  restrictions  on  free 
samples,  claiming  that  eliminating  free 
samples  would  violate  the  "rights"  of 
adult  consumers,  reduce  choices  for 
adults,  or  deprive  adults  of  the 
opportunity  to  save  money. 

In  contrast,  many  comments 
supported  proposed  §  897.16(d), 
including  several  that  opposed  the 
remainder  of  the  rule  but  expressly 
supported  a  prohibition  on  the 
distribution  of  free  samples.  Several 
comments  stated  that  young  people  can 
easily  obtain  bee  samples;  a  few 
comments,  including  two  fit)m  12-year 
old  students,  mentioned  that  their 
classmates  were  able  to  receive  free 
samples  or  reported  that  young  people 
were  able  to  receive  free  samples 
without  being  asked  to  show  proof  of 
age.  One  comment  even  reported  that  a 
young  person  was  able  to  receive  4 
cigarette  packages  through  the  mail  as 
free  samples,  while  another  claimed  to 
have  seen  12  cans  of  smokeless  tobacco 
being  given  to  teenagers. 

Another  comment  supported  the 
provision,  based  on  the  author's  own 
experience  when  he  was  15  years  old; 
a  neighborhood  grocer  gave  him  and  his 
friends  free  cigarettes  "until  we  were 
hooked"  and  then  the  grocer  "had 
steady  paying  customers."  Other 
comments  supported  this  provision  for 
the  same  reason  that  they  supported 
eliminating  single-cigarette  sales  and 
establishing  a  minimimi  package  size: 
Such  items  encourage  yoimg  people  to 
experiment  with  cigarettes  or  they 


represent,  as  a  consortium  of  State 
attorneys  general  said,  "sales  and 
marketing  practices  that  provTde  young 
people  with  the  easiest  access  to 
tobacco 

The  agency  agrees  that  §  897.16(d) 
will  affect  adults  by  effectively  requiring 
them  to  purchase  cigarettes  and 
smokeless  tobacco  rather  than  receive 
them  free  of  charge.  However,  the 
comments  opposing  the  elimination  of 
free  samples  did  not  offer  any 
suggestions  as  to  how  to  prevent  free 
samples  from  reaching  young  people.  In 
view  of  the  evidence  showing  that 
young  people  obtain  free  samples 
despite  any  industry-imposed 
restrictions  or  (in  the  case  of  at  least  one 
comment)  that  they  obtain  free 
cigarettes  from  a  retailer,  the  agency 
concludes  that  the  benefits  of 
eliminating  free  samples  as  a  source  for 
young  people  outweigh  the 
inconvenience  to  adults. 

FDA  also  disagrees  with  the 
comments  asserting  that  eliminating  bee 
samples  adversely  affects  an  adult's 
ability  to  choose  products  or  otherwise 
violates  adult  "rights."  The  final  rule 
does  not  alter  an  adult  s  ability  to  select 
or  purchase  cigarettes  and  smokeless 
tobacco. 

(101)  Several  comments  submitted  by 
manufacturers  or  their  representatives 
opposed  the  prohibition  against  the 
distribution  of  free  samples,  stating  that 
manufacturers  use  free  samples  to 
introduce  new  products,  to  encourage 
adult  consumers  to  switch  brands,  or  to 
thank  their  adult  consumers  for  their 
patronage.  Others  comments  added  that 
free  samples  do  not  encourage  yoimg 
people  to  smoke  or  to  use  smokeless 
tobacco  or  that  eliminating  free  samples 
would  not  reduce  cigarette  or  smokeless 
tobacco  use  by  young  people. 

The  agency  is  eliminating  free 
samples  because  they  are  an 
inexpensive  and  easily  accessible  source 
of  these  products  to  young  people  and, 
when  distributed  at  cultural  or  social 
events,  may  increase  social  pressure  on 
young  people  to  accept  and  use  free 
samples  (60  FR  41314  at  41326).  The 
preamble  to  the  1995  proposed  rule 
cited  studies  and  reports  to  support  the 
agency's  views;  those  documents 
contradict  the  comments'  claim  that  bee 
samples  do  not  encourage  young  people 
to  use  these  products  or  affect  use  by 
young  people. 

As  for  the  rule's  impact  on 
manufacturers'  practices,  the  public 
health  benefits  from  eliminating  bee 
samples  as  an  avenue  that  voung  people 
use  to  obtain  cigarettes  and  smokeless 
tobacco  outweigh  any  inconvenience  to 
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manufacturers  who  will  be  obliged  to 
devise  new  wavs  to  introduce  new 
products,  to  get  adults  to  switch  brands, 
or  to  thank  adult  consumers.  FDA 
believes  that  manufacturers  will  be  able 
to  devise  new  approaches  to  promote 
new  brands  or  to  attract  new  adult 
customers  that  comply  with  these 
regulations. 

.  (102)  One  comment  expressed  strong 
opposition  to  proposed •§  897.16(d).  The 
comment  argued  that  FDA  lacked 
authority  to  ban  free  s«unples,  especially 
when  the  agency  would  permit  sales  to 
adults,  and  that  the  agency  had  no 
evidence  to  support  a  ban  on  free 
sfunples.  The  comment  added  that  the 
act  did  not  extend  to  device  samples 
and  argued  that  Congress  knows  how  to 
give  FDA  authority  over  samples,  as 
evidenced  by  sampling  provisions  in  the 
PDMA.  The  comment  further  stated  that 
the  term  "sample"  was  over-broad 
because  it  was  not  limited  to  products 
distributed  in  public  settings  for 
promotional  purposes;  thus,  the 
comment  continued,  any 
complimentary  gift  could  be  a  "sample" 
under  proposed  §  897.16(d). 

FDA  disagrees  with  the  comment. 
Section  520(e)  of  the  act  states  that  the 
agency  may  "require  that  a  device  be 
restricted  to  sale,  distribution,  or  use 
*  *  *  upon  such  other  conditions  as  the 
Secretary  may  prescribe  by  *  *  * 
regulation."  Restricting  free  samples  is 
clearly  a  restriction  on  the  product's 
distribution. 

As  for  the  PDMA,  the  conmient's 
claim  that  the  PDMA's  sampling 
restrictions  shows  that  Congress  has  not 
authorized  FDA  to  regulate  device 
samples  (due  to  the  absence  of  express 
language  on  device  samples)  fails  to  take 
into  account  the  fact  that  FDA's 
restricted  device  authority  is  broader 
than  its  prescription  drug  authority. 
Also,  the  comment  fails  to  take  into 
account  the  reasons  behind  enactment 
of  PDMA.  PDMA  was  enacted  not  to 
give  FDA  new  authority  over 
prescription  drug  samples,  but  to  curtail 
the  illegal  diversion  of  drugs,  including 
samples,  into  the  market.  (See  S.  Kept. 
100-303, 100th  Cong.,  2d  sess.  2-3 
(1988).)  Before  PDMA  was  enacted,  FDA 
regulated  prescription  drug  samples  in 
the  same  manner  as  prescription  drug 
products.  Thus,  PDMA  is  not  intended 
to  give  FDA  new  authority  over 
samples;  instead,  it  reflects  a 
congressional  decision  to  give  FDA  a 
comprehensive  and  explicit  set  of  new 
authority  to  prevent  illegal  diversions  of 
prescription  drug  products,  including 
the  diversion  of  prescription  drug 
samples  to  illegal  mfirkets. 


FDA  also  declines  to  amend  the  rule 
to  allow  "gifts."  Allowing  "gifts"  would 
enable  parties  to  declare  that  their  free 
samples  were  now  "gifts"  and  therefore 
outside  the  rule  and  could  lead  to 
disputes  as  t^  whether  an  item  was  a 
prohibited  "sample"  or  an  allowable 
"gift."  However,  the  agency  will 
exercise  discretion  in  interpreting  and 
enforcing  this  rule.  For  example,  a 
manufacturer's  employee  who  sends 
cigarettes  or  smokeless  tobacco  to  an 
adult  relative  to  celebrate  a  birthday 
would  not  be  subject  to  regulatory 
action  under  the  free  sample  restriction 
in  §  897.16(c). 

(103)  One  comment  stated  that, 
notwithstanding  the  preamble  to  the 
1995  proposed  rule,  FDA  has  no 
evidence  to  support  a  restriction  on  the 
distribution  of  free  samples.  The 
comment  stated  that  the  rule 
overestimated  the  prevalence  of  sample 
activities  and  that  cigarette  sampling 
accounted  for  only  0.7  percent  of  the 
total  spent  on  cigarette  advertising  and 
promotion  in  1993.  The  comment  also 
said  that  FDA  relied  on  an  outdated 
version  of  the  cigarette  manufacturers' 
voluntary  code.  According  to  the 
comment,  the  outdated  code  prohibited 
distribution  of  cigarette  samples  within 
two  blocks  of  any  "center  of  youth 
activities"  and  "required  samplers  to 
demand  proof  of  age  in  doubtful  cases." 
The  revised  code  adds  that  "[sjampling 
shall  not  be  conducted  in  or  on  pubUc 
streets,  sidewalks  or  parks,  except  in 
places  that  are  open  only  to  persons  to 
whom  cigarettes  lawfully  may  be  sold." 

In  contrast,  two  comments  cautioned 
FDA  against  deferring  to  a  volimtary 
code  or  relying  on  the  industry.  One 
comment  stated  that,  in  Maine,  the 
industry  agreed  to  submit  reports  on 
sampling  activities  to  the  State  in  place 
of  legislation  that  would  have  curtailed 
sampling  activities,  but  the  industry 
discontinued  these  reports  as  soon  as 
State  authorities  stopped  sending 
reminders  that  the  reports  were  due. 
Another  comment  stated  that,  in 
Massachusetts,  a  lawsuit  over  sampling 
practices  by  a  smokeless  tobacco  firm 
ended  in  a  settlement  whereby  the  firm 
would  require  photocopies  of 
identification  cards  for  all  mail-in 
requests  for  samples.  The  comment  said 
that  the  settlement  represented  an 
improvement  over  requiring  no  proof  of 
age  at  all,  but  noted  that  the  firm  refused 
to  apply  this  practice  outside  the  State 
and  that  the  restriction  did  not  apply  to 
other  smokeless  tobacco  firms.  The 
comment  also  claimed  that  firms  often 
agree  to  restrict  sampling  activities  only 
after  adverse  publicity  or  agree  to 


restrict  sampling  activities  without 
setting  any  measurable  performance 
goals. 

FDA  disagrees  with  the  comment 
asserting  that  the  agency  has  no 
evidence  to  support  a  restriction  on  free 
samples.  The  preamble  to  the  1995 
proposed  rule  cited  several  reports  and 
surveys  showing  that  young  p>eople, 
including  elementary  school  children, 
obtain  free  samples  easily  (60  FR  41314 
at  41326).  The  agency  also  has  no 
assurance  that  the  revised  cigarette 
industry  code  will  be  any  more  effective 
than  earlier  versions.  Moreover,  as 
mentioned  earlier  in  this  document, 
FDA  received  comments  stating  that 
young  people  continue  to  receive  free 
samples  of  cigarettes  and  smokeless 
tobacco.  The  comments  refute  the  claim 
that  voluntary  industry  restrictions  on 
sampling  preclude  the  need  for  FDA 
regulation  of  free  samples. 

Additionally,  the  rule  offers  several 
important  advantages  over  voluntary 
codes.  The  rule  creates  enforceable 
obligations  which,  if  violated,  may 
subject  the  manufacturer,  distributor,  or 
retailer  to  sanctions  under  the  act.  These 
sanctions,  in  tvtm,  create  an  incentive 
for  regulated  parties  to  adhere  to  the  act 
and  its  implementing  regulations.  A 
voluntary  code  also  apphes  only  to  the 
parties  that  accept  the  code  or  fall 
within  the  same  industry;  for  example, 
a  voluntary  manufacturers'  code  might 
not  extend  to  distributors  or  to  retailers, 
or,  as  the  comment  recognized,  a 
voluntary  cigarette  manufacturers'  code 
might  differ  from  a  voluntary  smokeless 
tobacco  manufacturers'  code. 

Furthermore,  a  regulation  creates 
uniform  standards  and  pohdes  for  the 
same  product.  Those  standards  apply 
regardless  of  whether  a  firm  is  a  member 
of  a  volimtary  organization. 

Finally,  the  agency  notes  that,  while 
the  coniment  said  that  "only  0.7  percent 
of  the  total  spent  on  cigarette 
advertising  and  promotion"  in  1993 
went  to  cigarette  sampling  activities, 
this  percentage  sUll  translates  into  a 
large  sum.  Cigarette  advertising  and 
promotion  expenditiu«s,  according  to 
the  same  FTC  report  cited  by  the 
comment,  were  approximately  $6 
billion  in  1993.  Thus,  the  seemingly 
small  percentage  devoted  to  cigarette 
sampling  activities,  when  translated 
into  dollars,  represents  $42  million. 

(104)  Several  comments  supported  the 
prohibition  against  the  distribution  of 
free  samples,  but  suggested  that  FDA 
amend  the  rule  to  prevent  distribution 
of  cigarettes  and  smokeless  tobacco  at 
prices  below  their  fair  market  value. 
One  comment  would  define  a  product's 
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fair  market  value  as  the  average  retail 
price  m  the  region  Another  comment 
would  amend  §  897.16(d)  to  prohibit 
sales  or  distribution  of  cigarettes  and 
smokeless  tobacco  "in  return  for 
nominal  consideration." 

The  agency  declines  to  amend  the 
rule  as  suggested  by  comments.  While 
the  comments  have  merit,  FDA  usually 
has  no  role  in  the  prices  charged  for  an 
FDA-regulated  product.  Additionally,  it 
would  be  difficult  for  FDA  to  monitor 
fair  market  values  for  various  products, 
and  disputes  would  inevitably  arise  as 
to  whether  the  "market"  should  cover  a 
broader  or  narrower  geographic  area,  the 
data  used  to  determine  the  fair  market 
value,  and  how  compliance  actions 
would  be  affected  by  fluctuations  in  the 
fair  market  value.  Similar  disputes 
would  arise  regarding  "nominal 
consideration."  Furthermore,  regardless 
of  the  price  at  which  the  product  is  sold, 
other  provisions  in  this  subpart  should 
deter  or  reduce  access  by  young  people. 

e.  Restrictions  on  labeling  and 
advertising.  The  agency  on  its  own 
initiative  has  added  §  897.16(e)  as  a 
point  of  clarification  to  the  final  rule. 
This  provision  states  that  "no 
manufacturer,  distributor,  or  retailer 
may  sell  or  distribute,  or  cause  to  be 
sold  or  distnbuted,  cigarettes  or 
smokeless  tobacco  with  labels,  labeling, 
or  advertising  not  in  compliance  with 
the  restrictions  in  Subparts  C  and  D 
•   •   *."  The  restrictions  on  labels, 
advertising,  and  labeling  in  subparts  C 
and  D  of  part  897  are  authorized,  in 
part,  under  section  520(e)  of  the  act  and 
are  considered  conditions  of  sale, 
distribution,  and  use.  Therefore, 
§  897.16(e)  clarifies  the  statutory 
obhgations  of  manufacturers, 
distributors,  or  retailers  under  this  rule. 

V.Ubel 

In  the  1995  proposed  rule  (6oTr 
41314,  August  11,  1995).  subpart  C  of 
part  897  was  entitled  "Labels  and 
Educational  Programs,"  and  contained 
two  provisions.  Proposed  §897.24, 
would  have  required  cigarette  or 
smokeless  tobacco  packages  to  contain 
the  appropnate  "established  name"  of 
the  product;  the  final  rule  retains  that 
provision  and  does  not  make  any 
substantive  changes  to  it.  Proposed 
§  897.29  would  have  required 
manufactujers  to  estabUsh  and  maintain 
a  national  educational  program  to 
discourage  children  from  using 
cigarettes  and  smokeless  tobacco.  Based 
on  issues  raised  by  comments,  proposed 
§  897  29  has  been  deleted  from  the  final 
rule,  and  instead,  the  Food  and  Drug 
Administration  (FDA)  has  determined 


that  issiiing  notification  orders  under 
section  518  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360h)  would  be  the  most  practicable 
and  appropriate  means  of  requiring 
tobacco  manufacturers  to  i^jform  young 
people  of  the  unreasonable  health  risks. 
Discussion  of  the  comments  received 
regarding  this  education  provision  is 
included  in  section  Vn.  of  this 
document. 

A.  Established  Name  (§897.24) 

Proposed  §  897.24  would  have 
required  that  each  cigarette  or  smokeless 
tobacco  product  package,  carton,  box,  or 
container  of  any  kind  that  is  offered  for 
sale,  sold,  or  otherwise  distributed  bear 
whichever  of  the  following  established 
names  is  appropriate:  "Cigarettes," 
"Cigarette  Tobacco,"  "Loose  Leaf 
Chewing  Tobacco,"  "Plug  Chewing 
Tobacco,"  "Twist  Chewing  Tobacco," 
"Moist  Snuff,"  or  "Dry  Snuff." 

The  preamble  to  the  1995  proposed 
rule  explained  that  this  provision  was 
intended  to  implement  section  502(e)(2) 
of  the  act  (21  U.S.C.  352(e)(2)),  which 
states  that  a  device  shall  be  deemed 
misbranded  if  its  label  fails  to  display 
the  established  name  for  the  device. 
Section  502(e)(4)  of  the  act,  in  turn, 
explains  that  the  "established  name"  for 
a  device  is  the  applicable  official  name 
of  the  device  designated  under  section 
508  of  the  act  (21  U.S.C.  358),  the 
official  title  in  a  compendium  if  the 
device  is  recognized  in  an  official 
compendiiun  but  has  no  official  name, 
or  "any  common  or  usual  name  of  such 
device."  In  this  case,  no  official  names 
have  been  designated  under  section  508 
of  the  act,  and  no  compendium  provides 
an  established  name  for  these  products. 
Consequently,  §897.24  proposed 
designating  "cigarettes,"  "cigarette 
tobacco,"  and  the  common  or  usual 
names  for  smokeless  tobacco  (such  as 
"moist  snuff"  or  "loose  leaf  chewing 
tobacco")  as  estabUshed  names  for  these 
products. 

(1)  The  agency  received  few 
comments  on  proposed  §897.24.  One 
comment  that  opposed  the  provision 
stated  that  it  was  imnecessary  and 
would  produce  anomalous  results.  The 
comment  stated  that,  because  cigarettes 
are  already  required  to  be  labeled 
"cigarettes"  under  regulations  adopted 
by  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF)  under  the  Internal 
Revenue  Code  (27  CFR  270.215  (1995)), 
"Cigarettes"  is  already  the  common  and 
usual  name  and,  tierefore,  there  is  no 
need  to  designate  an  "established 
name." 


The  agency  has  concluded  that  the 
B.ATT"  requirement  does  not  conflict 
with  the  act's  requirement  that  the  label 
bear  the  established  name  of  these 
products.  The  agency  recognizes  that 
BATF  regulations  currently  require 
cigarette  packages  to  include  the  word 
"cigarettes"  on  the  package  or  on  a  label 
securely  affixed  to  the  package  (27  CFR 
270.215).  For  smokeless  tobacco  and 
chewing  tobacco,  BATF  regulations 
require  the  packages  to  include  the 
words  "snuff  or  "chewing  tobacco,"  or 
alternatively,  "Tax  Class  M"  or  "Tax 
Class  C,"  respectively  (27  CFR  270.216). 
These  terms  also  describe  the 
established  name,  as  required  in  section 
502(e)  of  the  act. 

Many  of  the  labeling  provisions  of  the 
act,  including  section  502(e)(2),  are 
intended  to  provide  important  basic 
information  to  consumers  and  others 
coming  in  contact  with  a  regulated 
product.  In  this  case,  the  act  requires 
that  the  established  or  common  name  be 
placed  on  the  product's  label  in  a  clear 
way  so  that  it  is  easily  seen  and 
consumers  can  readily  identify  the 
product.  Congress  provided  an 
exception  only  for  cases  where 
compliance  with  this  provision  is 
"impracticable  "  If  a  manufacturer 
beUeves  that  it  cannot  comply  with  this 
provision  of  the  rule,  the  manufacturer 
should  consult  wnth  the  agency  to 
determine  if  it  qualifies  for  an 
impracticability  exception  under  section 
502(e)(2)  of  the  act. 

(2)  One  comment  that  supported  the 
provision  on  established  name 
recommended  that,  in  addition  to  the 
established  names  set  forth  in  the  1995 
proposed  rule,  little  cigars  and  tobacco 
sticks  should  also  be  listed  as  separate 
products  with  their  own  specific 
established  names,  "little  cigars"  and 
"tobacco  sticks"  "in  keeping  with  the 
manner  and  style  of  the  established 
names  to  be  used  for  smokeless  tobacco 
products." 

One  comment  that  opposed  the 
provision  stated  that  since  proposed 
§  897.3(a)  would  define  "cigarettes"  to 
include  little  cigars,  the  same  package  of 
little  cigars  that  must  be  labeled  "small 
cigars"  or  "little  cigars"  (under  current 
BATF  regulations,  27  CFR  270.214(c) 
(1995)),  would  also  have  to  carry  the 
established  name  of  "cigarettes"  under 
the  proposed  FDA  regulation.  The 
comment  argued  that  such  a  conflicting 
labeling  requirement  is  absurd,  and 
would  create  confusion  where  none 
now  exists. 

The  agency  has  modified  the 
definition  of  "cigarette"  found  in 
proposed  §  897. 3(a)  to  exclude  little 
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cigars  from  the  final  rule.  The  agency 
also  advises  that,  to  the  best  of  its 
knowledge,  tobacco  sticks  currently  are 
not  sold  in  the  United  States.  If  tobacco 
sticks  were  to  be  marketed  in  this 
country,  the  agency  advises  that  such 
products  would  be  subject  to  premarket 
notification  under  section  510(k)  of  the 
act  (21  U.S.C.  360(k))  and  21  CFR  part 
807,  and  could  be  included  under  the 
established  name  of  "cigarette  tobacco," 
and  therefore  do  not  need  to  be  listed 
as  separate  products  at  this  time. 

B.  Package  Design 

(3)  Several  comments  noted  that  the 
1995  proposed  rule  did  not  include  any 
action  to  eliminate  the  use  of  the 
tobacco  product  package  itself  to 
influence  children.  A  few  comments 
cited  a  March  1995  Canadian  study, 
which  found  that  package  designs  affect 
the  ability  of  teens  to  associate  lifestyle 
and  personality  imagery  to  specific 
brands  and  detract  from  the  health 
message.  ^*  Another  study  found  that 
the  "badge"  value  of  cigarette  packages 
for  youths  was  decreased  when  the 
packages  were  stripped  of  their  luiique 
characteristics.  ^'  The  comment 
suggested  that  the  provisions  of 
proposed  §  897.30,  requiring  text  only 
with  black  text  on  a  white  background, 
should  be  extended  to  cigarette 
packages.  One  comment  pointed  out 
that  FDA  has  the  authority  to  require 
plain  packaging  without  violating  the 
Federal  Cigarette  Labeling  and 
Advertising  Act  (the  Cigarette  Act),  15 
U.S.C.  1334(a),  which  prohibits 
additional  statements  related  to  smoking 
and  health  on  cigarette  packages. 

The  agency  agrees  with  the  comments 
that  cigarette  package  design  and 
imagery  are  powerful  tools  that  increase 
the  appeal  of  the  product,  especially  to 
young  people.  In  the  preamble  to  the 
1995  proposed  rule  the  agency  cited 
several  studies  demonstrating  that 
"(ijmagery  ties  the  products  to  a 
positive  visual  image"  (60  FR  41314  at 
41335).  Another  study  showed  that 
"children  and  adolescents  react  more 
positively  to  advertising  with  pictures 
and  other  depictions  than  to  advertising 
(or  packaging)  that  contains  only  print 
or  text"  (60  FR  41314  at  41335). 


'*  "When  Packages  Can  Speak:  Possible  Impacts 
of  Plain  and  Generic  Packaging  of  Tobacco 
Products,"  Health  Minister  of  Canada,  March  199S. 

"Rootman.  I..  B.  R.  Flay,  and  D.  Flay.  "A  Study 
on  Youth  Snwking,  Plain  Packaging  Health 
Warnings,  Event  Marketing  and  Price  Reductions. 
Key  Findings,"  A  Joint  Research  Project  by 
University  of  Toronto,  University  of  Illinois,  York 
University,  Ontario  Tobacco  Research  Unit, 
Addiction  Research  Foundation,  p.  7, 1995. 


The  agency  has  considered  extending 
the  requirements  of  §  897.30  (text  only, 
black  on  white  background)  to  the 
package  itself,  but  beUeves  at  this  time 
these  measiu-es  are  not  necessary 
considering  the  comprehensive  nature 
of  the  regulatory  scheme  contained  in 
this  rule.  Therefore,  the  agency  is  not 
extending  the  requirements  applicable 
to  advertising  and  labeling  to  the 
package  itself. 

C.  Ingredient  Labeling 

The  agency  specifically  requested 
comments  on  whether  it  should 
implement  recommendations  fixjm  the 
Ad  Hoc  Committee  of  the  President's 
Cancer  Panel,  which  recommended, 
among  other  things,  that  the  range  of  tar, 
nicotine,  and  carbon  monoxide 
delivered  by  each  product  be 
communicated  to  consimaers.  In 
addition,  the  Ad  Hoc  Committee 
recommended  that  smokers  be  informed 
of  "other  hazardous  smoke 
constituents." 

(4)  The  agency  received  several 
comments  suggesting  that  tar  and 
nicotine  delivery  or  yield  information 
should  be  disclosed  on  product 
packages  in  order  to  assist  consumers  in 
making  more  informed  decisions  about 
the  use  of  cigarettes.  Some  of  these 
comments  also  suggested  that  labels  list 
the  toxins  present  in,  or  delivered  from, 
cigarettes  and  state  their  effect,  e.g., 
"known  carcinogen," 

One  comment  stated  that  it  cannot  be 
claimed  that  the  ingredients  are  trade 
secret  information  and,  therefore, 
cannot  be  disclosed,  because  the 
tobacco  companies  volimtarily  released 
a  list  of  ingredients  to  the  public  in 
1995.  The  comment  noted  that,  uinder 
current  case  law,  only  items  kept 
confidential  qualify  as  trade  secrets. 
(See  Kewanee  Oil  v.  Bicron  Corp.,  416 
U.S.  470  (1974);  Avtect  Systems  v. 
Peiffer,  21  F.3d  568  (4th.  Cir.  1994).) 
The  comment  noted  further  that  because 
companies  can  and  do  perform  reverse 
engineering  on  another  company's 
products,  the  ingredients  are  not  trade 
secret.  The  comment  proposed  that,  at  a 
minimum,  FDA  should  designate  a 
partial  list  of  previously  disclosed 
ingredients  and  require  that  the  list  be 
included  on  package  labels.  Another 
comment  stated  that  only  a  reasonable 
number  of  ingredients  should  be  listed 
on  the  label  or  in  a  package  insert. 

One  comment  stated  that  ingredient 
listing  is  not  barred  by  the  Cigarette  Act 
or  by  the  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(Smokeless  Act).  (See  15  U.S.C.  1331  et 
seq.  and  15  U.S.C.  4401  et  seq.)  These 


statutes  require  the  current  Surgeon 
General's  warnings  on  tobacco  products 
and  preempt  any  additional  statements 
relating  to  smoldng  or  health  from  being 
required  on  cigarette  or  smokeless 
tobacco  packages.  The  comment 
asserted  that  a  list  of  ingredients  is  not 
a  statement,  and  cannot  be  reasonably 
construed  as  a  statement  relating  to 
smoking  and  health,  because  a 
statement  expresses  a  point  of  view, 
whereas  an  ingredient  list  does  not. 

One  comment  noted  that  the  Qgarette 
and  Smokeless  Act^  require 
manufacturers  to  submit  annually  to  the 
Department  of  Health  and  Himian 
Services  (DHHS)  a  fist  of  ingredients 
added  to  tobacco  products,  and  the 
statutes  further  require  that  the  fists  be 
treated  as  confidential  commercial  or 
trade  secret  information.  (See  15  U.S.C. 
1335(a)  and  15  U.S.C.  4403.)  The 
comment  stated  that  the  confidentiality 
provisions  in  both  statutes  bind  the 
Secretary  of  DHHS  with  respect  to  trade 
secrets,  but  do  not  restrict  FDA's 
authority  to  require  ingredient  listing. 

FDA  agrees  that  acciu-ate  information 
about  the  tar,  nicotine,  and  carbon 
monoxide  delivery  &T)m  a  cigarette  to 
the  user  would  be  useful  information. 
FDA  is  aware  of  the  Federal  Trade 
Commission's  (FTC's)  recent  efforts  to 
develop  a  system  to  measure,  more 
accurately  than  the  current  test,  the  tar, 
nicotine,  and  carbon  monoxide 
delivered  by  cigarettes.  FTC  has 
annoimced  that  it  will  issue  a  report  of 
its  findings  regarding  a  new  test  method 
in  the  near  futiu«.  FDA  believes  that  it 
would  be  premature  to  require 
manufacturers  to  put  any  of  this 
information  on  tobacco  product  labels 
before  FTC  has  issued  its  report  and 
made  recommendations  on  accurately 
measuring  the  deUvery  of  tar,  nicotine, 
and  carbon  monoxide  to  product  users. 

With  regard  to  ingredients  other  than 
tar,  nicotine,  and  carbon  monoxide,  the 
agency  agrees  that  it  has  authority  under 
the  act  to  require  labeling  or  listing  of 
other  substances  present  or  delivered  by 
cigarettes.  (See  section  502(r)  of  the  act.) 
The  agency  notes  that  there  are 
hundreds  of  ingredients  added  to  or 
delivered  by  cigarettes  and  smokeless 
tobacco.  Even  if  the  agency  were  to 
require  fisting  of  only  a  "reasonable 
number,"  current  methodologies  are  not 
adequate  to  accurately  identify  and 
quantify  the  added  ingredients  or  the 
constituents  deUvered  by  these 
products.  Moreover,  at  this  time  there  is 
not  enough  data  to  enable  the  agency  to 
determine  what  a  "reasonable"  number 
of  ingredients  would  be  or  to  determine 
which  ingredients  should  be  fisted  and 
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which  should  not.  Therefore,  the  agency 
is  not  requinng  the  Hsting  of  ingredients 
in  the  rule 

.\s  discussed  in  the  preamble  to  the 
1995  proposed  rule,  cigarettes  and 
smokeless  tobacco  are  subject  to  various 
pre-existing  rtiquirements  in  the  statute 
and  the  regulations.  The  preamble 
stated  that  such  "regulations  include  the 
general  labeling  requirements  for 
devices  at  part  801  (21  CFR  part  801) 
(excluding  §  801.62)"  (60  FR  41314  at 
41352)  The  parenthetical  reference  was 
a  typographical  error  because  the  1995 
proposed  rule  would  have  exempted 
such  products  from  §8Ci.61,  not 
§  801.62  (60  FR  41314  at  41342).  Section 
801 .62  states  the  requirements  for 
"Declaration  of  net  quantity  of 
contents."  This  provision  requires  that 
the  label  of  an  over-the-counter  device 
bear  a  declaration  of  the  net  quantity 
and  weight  of  the  contents,  e.g.,  "20 
cigarettes.    The  agency  fully  expects 
manufacturers  to  comply  with  this 
provision  and,  as  discussed  below,  also 
expects  manufacturers  to  comply  with 
§801.61. 

D.  Labeling  for  Intended  Use 

(5)  The  agency  received  comments 
suggesting  that  FDA  require  intended 
use  information  on  the  package  label  of 
cigarettes  and  smokeless  tobacco. 
Proposed  §  801.61(d)  would  have 
exempted  cigarettes  and  smokeless 
tobacco  from  the  statement  of  identity 
and  labeling  for  intended  use 
requirements  of  §  801.61.  The  comments 
stated  that  such  information  informs  the 
public  about  the  product's  intended  use. 
One  comment  supported  proposed 
§801. 61(d). 

Based  on  the  comments  received,  the 
agency  has  reconsidered  the  matter  and 
concluded  that  it  is  appropriate  to 
require  that  this  information  appear  on 
the  label.  Consequently,  the  agency  has 
deleted  §  801. 61(d)  from  the  final  rule. 

.Ml  over-the-counter  devices  are 
required  to  comply  with  §801.61  and 
bear  the  'common  name  of  the  device 
followe<l  by  an  accurate  statement  of  the 
pnncipal  intended  action(s)  of  the 
device"  on  the  principal  display  panel 
of  the  package.  (See  §801.61.)  As  over- 
the-counter  devices,  cigarettes  and 
smokeless  tobacco  are  legally  required 
to  comply  with  this  provision. 

In  the  1995  proposed  rule,  the  agency 
proposed  to  exempt  these  products 
because  'section  801  61  stems, in  part, 
from  the  Fair  Packaging  and  Labeling 
Act  (FPLA).  and  Ulobacco  products  are 
exempt  from  the  statute's  requirements" 
(60  FR  41314  at  41342).  Further 
evaluation  revealed  that  the 


requirements  in  §  801.61  are  also  based 
on  FDA  labeling  authorities  including, 
but  not  limited  to,  section  502(a).  (c), 
(e),  (f),  and  (q)  of  the  act,  and  not  the 
FPLA. 

Furthermore,  section  1460  of  the 
FPLA  contains  "Savings  provisions"  (15 
U.S.C.  1460).  The  provisions  state  that 
"Nothing  contained  in  this  Act  [15 
U.S.C  1451  et.  seq.)  shall  be  construed 
to  repeal,  invalidate,  or  supersede 

•  *  *(b)  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et.  seq.] 

*  *   *."  Thus,  because  FDA's  assertion 
of  jurisdiction  over  these  products  is 
imder  its  statutory  authority  imder  the 
act,  any  conflict  between  the  two 
statutes  shall  be  resolved  in  favor  of  the 
act.  (See  Jones  v.  Rath  Packing,  430  U.S. 
519  (1977).)  Consequently,  section  1459 
of  the  FPLA,  which  removes  tobacco 
from  the  definition  of  "consiuner 
commodity,"  and  thus,  removes  it  from 
jurisdiction  under  the  FPLA,  is 
superseded  by  FDA's  coverage  of  these 
products  under  the  act. 

As  stated  in  the  preamble  to  the  1995 
proposed  rule,  manufacturers  of 
cigarette  and  smokeless  tobacco  are 
expected  to  comply  with  the  general 
labeling  requirements  in  part  801  (60  FR 
41314  at  41352).  For  purposes  of 
§  801.61,  the  "common  name  of  the 
device"  is  the  estabUshed  name  as  set 
forth  in  §  897.24. 

To  more  accurately  reflect  the 
permitted  intended  use  of  these 
products,  the  agency  has  modified  the 
statement  of  intended  use  set  forth  in 
the  proposal.  The  agency  proposed  that 
the  intended  use  of  these  products  be 
described  as  a  "nicotine  delivery 
device."  Under  this  rule,  these  products 
may  be  intended  for  use  only  by  persons 
18  years  of  age  and  older.  Thus,  a  more 
acciuBte  statement  of  the  permitted 
intended  use  of  these  products  is 
"Nicotine  Delivery  Device  For  Persons 
18  or  Older." 

Further  authority  for  this  requirement 
stems  from  section  520(e)(2)  of  the  act 
(21  U.S.C.  360j(e)(2).  This  provision 
states  that:  "The  label  of  a  restricted 
device  shall  bear  such  appropriate 
statements  of  the  restrictions  required 
by  a  regulation  under  paragraph  (1)  as 
the  Secretary  may  in  such  regulation 
prescribe."  The  statement  of  intended 
use,  in  essence,  incorporates  the 
statement  of  one  of  the  principal 
restrictions  FDA  is  imposing  on  these 
products. 

Accordingly,  a  provision  has  been 
added  to  §897.25  that  codifies  this 
intended  use  statement  and  statement  of 
restrictions  for  purposes  of  §  801.61. 


£.  Adequate  Directions  for  Use  and 
Warnings  Against  Use  (Section  502lf)  of 
the  act) 

(6)  A  few  comments  stated  that  FDA 
failed  to  discuss  or  provide  for  adequate 
directions  for  use,  as  required  in  section 
502(f)  of  the  act.  The  conunents  stated 
that  FD.A's  silence  on  this  issue  is  a  tacit 
acknowledgment  that  the  agency  cannot 
have  jurisdiction  over  these  products 
because  aaequate  directions  for  use 
cannot  bi?  prepared  for  them. 

The  agency  disagrees  with  these 
comments.  It  does  not  logically  follow 
that  because  the  agency  was  silent  on 
this  issue,  it  does  not  have  jurisdiction 
over  tobacco  products  In  fact,  in  the 
preamble  to  the  1995  proposed  rule,  the 
agency  cited  one  of  the  authorities  for 
the  labeling  requirements  for  these 
products  as  section  502  of  the  act. 

According  to  section  502(f)  of  the  act, 
a  device  shall  be  deemed  misbranded: 

Unless  its  labeling  bears  (1)  adequate 
directions  for  use;  and  (2)  such  adequate 
warnings  against  use  in  those  pathological 
conditions  or  by  children  where  its  use  may 
be  dangerous  to  health,  or  against  unsafe 
dosage  or  methods  or  duration  of 
administration  or  application,  in  such 
manner  and  form,  as  are  necessary  for  the 
protection  of  users,  except  that  where  any 
requirement  of  clause  (1)  of  this  paragraph, 
as  applied  to  any  drug  or  device,  is  not 
necessary  for  the  protection  of  the  public 
beaith,  the  Secretary-  shall  promulgate 
regulations  exempting  such  drug  or  device 
from  such  requirement. 

For  devices,  "adequate  directions  for 
use"  means  "directions  under  which  the 
layman  can  use  a  device  safely  and  for 
the  purposes  for  which  it  is  intended" 
(§801.5).  These  regulations  oudine  the 
type  of  information  which,  if  missing, 
may  lead  to  a  product  being  deemed  to 
be  misbranded.  Such  information 
includes  conditions,  purposes,  and  uses 
for  which  the  device  is  intended; 
quantity  of  dose;  frequency,  diu-ation, 
time,  route  or  method  of  administration; 
or  preparation  for  use  (§801.5). 

The  agency  acknowledges  that  it  is 
very  difficult  to  establish  adequate 
directions  for  use  for  cigarettes  and 
smokeless  tobacco,  primarily  because  of 
the  inherent  nature  of  the  products, 
their  addictiveness,  the  numerous 
hazards  associated  with  their  use,  and 
because  the  behavior  of  each  user  (e.g., 
the  depth  of  inhalation,  the  duration  of 
puff,  whether  the  filter  holes  are 
covered,  and  length  of  time  in  mouth) 
determines  the  amount  of  tar  and 
nicotine  delivered  to  the  user  from  the 
device. 

Section  502(0  of  the  act  provides  for 
an  exemption  for  adequate  directions  for 
use  if  they  are  "not  necessary  for  the 
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protection  of  the  public  health."  For 
example,  the  agency  has  established 
exemptions  from  adequate  directions  for 
use  where  adequate  directions  for 
common  uses  of  certain  devices  are 
known  to  the  ordinary  individual.  (See 
§  801.116.)  Tobacco  products  have  a 
very  long  history  of  use  in  this  country, 
and  they  are  one  of  the  most  readily 
available  consumer  products  on  the 
market  today.  Consequently,  the  way  in 
which  these  products  are  used  is 
common  knowledge.  FDA  believes  that 
the  pubhc  health  would  not  be 
advanced  by  requiring  adequate 
directions  for  use.  Accordingly,  the 
agency  has  added  a  provision  to  the 
filial  rule  exempting  cigarette  and 
smokeless  tobacco  from  the  requirement 
of  having  adequate  directions  for  use. 
Section  801.126,  states,  "Cigarette  and 
smokeless  tobacco  as  defined  in  part 
897  of  this  chapter  are  exempt  from 
section  502(f)(1)  of  the  Federal,  Food, 
Drug,  and  Cosmetic  Act." 

The  agency  has  considered  the 
requirement  in  section  502(f)(2)  of  the 
act  that  the  labeling  of  a  medical  device 
must  provide  "adequate  warnings 
against  use  *  *  *  by  children  where  its 
use  may  be  dangerous  to  health."  In  the 
agency's  view,  the  warnings  mandated 
by  the'  Qgarette  Act  (15  U.S.C.  1333) 
and  the  Smokeless  Act  (15  U.S.C.  4402) 
satisfy  this  requirement.  Additionally, 
the  Siu^eon  General  s  warnings  provide 
information  warning  against  use  in 
persons  with  certain  conditions,  i.e., 
pregnant  women.  Consequently, 
cigarettes  and  smokeless  tobacco  are  not 
exempt  from  the  statutory  requirements 
under  section  502(f)(2)  of  the  act. 

F.  Package  Inserts 

(7)  Several  comments  stated  that  FDA 
should  require  cigarette  and  smokeless 
tobacco  packages  to  contain  package 
inserts  that  contain  health  information 
and  information  about  the  chemicals 
added  to  cigarettes  and  smokeless 
tobacco.  One  comment  stated  that  FDA 
has  statutory  authority  to  require 
package  inserts  under  sections  502(a) 
and  (q)  and  520(e)  of  the  act.  Another 
comment  stated  that  the  agency  is  not 
preempted  from  requiring  package 
inserts  because  sections,  1334(a)  and 
4406  of  the  Cigarette  Act  and  the 
Smokeless  Act,  respectively,  preempt 
statements  related  to  health  "on  any 
package,"  not  in  any  package. 

FDA  agrees  vnth  the  comments  that  it 
has  statutory  authority  under  the  act  to 
require  package  inserts  for  these 
products.  Under  section  502(a)  of  the 
act,  a  device  is  misbranded  if  its 
labeling  is  false  or  misleading  in  any 


particular.  Section  201  of  the  act  (21 
U.S.C.  321),  the  "Definitions"  section  of 
the  act,  describes  the  concept  of 
"misleading"  in  the  context  of  labeling 
and  advertising.  Section  201(n)  of  the 
act  expUcitly  provides  that,  in 
determining  whether  the  labeling  of  a 
device  is  misleading,  there  shall  be 
taken  into  account  not  only 
representations  or  suggestions  made  in 
the  labehng,  but  also  the  extent  to 
which  the  labeling  fails  to  reveal  facts 
that  are  material  in  light  of  such 
representations  or  material  with  respect 
to  the  consequences  that  may  result 
from  use  of  the  device  under  the 
conditions  for  use  stated  in  the  labeling 
or  under  customary  or  usual  conditions 
of  use. 

These  statutory  provisions,  combined 
with  section  701(a)  of  the  act  (21  U.S.C. 
371(a)),  authorize  FDA  to  issue  a 
regulation  designed  to  ensure  that 
persons  using  a  medical  device  will 
receive  information  that  is  material  with 
respect  to  the  consequences  that  may 
result  from  use  of  the  device  imder  its 
labeled  conditions.  In  the  prescription 
drug  context,  this  interpretation  of  the 
act  and  the  agency's  authority  to  require 
patient  labeling  for  prescription  drug 
products  have  been  upheld.  (See 
Pharmaceutical  Manufacturers  Assn.  v. 
FDA,  484  F.Supp.  1179  (D.  Del.  1980) 
affd  per  curiam,  634  F.2d  106  (3rd  Cir. 
1980).) 

Additionally,  on  several  occasions, 
the  agency  has  required  patient  package 
inserts  for  devices,  and  has  specified 
either  the  express  language  for  the 
patient  package  insert  or  the  type  of 
information  to  be  included  in  the 
patient  package  insert.  These  devices 
include  hearing  aids  (§  801.420), 
intrauterine  devices  (§801.427),  and 
menstrual  tampons  (§801.430). 

The  agency  also  agrees  with  the 
conunent  that  it  is  not  prohibited  from 
requiring  patient  package  inserts  due  to 
the  preemption  clauses  in  the  Cigarette 
Act  and  the  Smokeless  Act.  Each  of  the 
clauses  in  these  statutes  specifically 
prohibits  requirements  that  statements 
relating  to  smoking  and  health  be  placed 
on  the  package.  Package  inserts,  by 
nature,  are  typically  found  in  the 
package. 

Although  the  agency  believes  that 
package  inserts  for  these  products  are 
authorized  under  the  act  and  would 
provide  useful  information  to  users, 
further  evaluation  would  be  needed  to 
determine  what  specific  information  a 
package  insert  would  contain. 
Therefore,  the  agency  is  not  requiring 
them  as  part  of  this  rule. 


VI.  Advertising 

A.  Subpart  D — Restrictions  oa 
Advertising  and  Labeling  of  Tobacco 
Products 

Subpart  D  in  part  897  contains  the 
restrictions  for  advertising  and  labeling 
of  cigarettes  and  smokeless  tobacco. 
Subpart  D  of  part  897  in  the  Food  and 
Drug  Administration's  (FDA's)  August 
11, 1995,  proposed  rule  (60  FR  41314) 
(the  1995  proposed  rule)  provoked  some 
of  the  strongest  and  most  passionate 
comments  from  both  supporters  and 
opponents  of  the  proposed  restrictions. 
Many  comments  from  the  tobacco  . 
industry,  the  advertising  industry, 
public  interest  groups,  and  individuals 
expressed  major  concerns  about  the 
legality,  constitutionahty,  and  wisdom 
of  the  advertising  restrictions  in  general 
and  about  the  underlying  support  for 
individual  sections  of  the  1995 
proposed  rule.  Comments  from  the 
largest  organization  of  psychologists  in 
the  world,  public  interest  and  health 
groups,  incUvidual  advertisers,  and 
individuals  expressed  strong  support  for 
the  legality  and  constitutionahty  of  the 
proposal,  provided  information 
supporting  various  provisions  of  the 
proposal,  and  emphasized  the  necessity 
for  comprehensive  advertising 
regulations. 

The  piu^jose  of  the  advertising 
regulations  is  to  decrease  young 
people's  use  of  tobacco  products  by 
ensuring  that  the  restrictions  on  access 
are  not  imd^mined  by  the  product 
appeal  that  advertising  for  these 
products  creates  for  young  people.  (See 
Central  Hudson  Gas  and  Electric  Corp. 
v.  Public  Se/v.  Comm'n  ofN.Y..  447 
U.S.  557,  569  (1980).)  Proposed  subpart 
D  of  part  897  included  a  range  of 
restrictions  that  attempted  to  preserve 
the  informational  components  of 
advertising  and  labeling  which  can 
provide  useful  product  information  for 
adult  smokers,  while  eliminating  the 
imagery  and  color  that  make  advertising 
appealing  and  compelling  to  children 
and  adolescents  under  18  years  of  age. 

Briefly,  the  1995  proposed  rule 
included  four  provisioiiS.  Section 
897.30  would  have  defined  those  media 
in  which  labeUng  and  advertising  for 
cigarettes  or  smokeless  tobacco  may 
appear.  In  addition,  it  would  prohibit 
outdoor  advertising  within  1,000  feet  of 
elementary  and  secondary  schools  and 
playgrounds.  Proposed  §  897.32  would 
limit  all  advertising  to  black  text  on  a 
white  background.  Advertising  in  any 
publication  that  is  read  primarily  by 
adults  would  be  permitted  to  continue 
to  use  imagery  and  color.  Fiulher,  all 
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cigarette  and  smokeless  tobacco  product 
advertisements  would  be  required  to 
include  the  product's  established  name 
and  intended  use,  e.g.,  "Qgarettes — A 
Nicotine  Delivery  Device,"  and  cigarette 
advertisements  would  be  required  to 
include  a  bnef  statement,  such  as 

.■\bout  one  out  of  three  kids  who 
become  smokers  will  die  from  their 
smoking."  Proposed  §897.34  would 
prohibit  the  sale  and  distribution  of 
nontobacco  items,  contests  and  games  of 
chance,  and  sponsored  events  using  any 
indicia  of  product  identification  (e.g., 
brand  name,  logo,  recognizable  pattern 
of  color).  Finally,  proposed  §  897.36 
outlined  those  conditions  under  which 
the  agency  would  find  the  advertising  or 
labeling  of  any  cigarette  or  smokeless 
tobacco  product  to  be  false  or 
misleading. 

In  response  to  comments  filed,  FDA 
has  modified  the  proposed  regulations. 
Briefly,  some  of  the  more  substantive 
changes  include:  The  definition  of 
adult-oriented  publications  remains 
unchanged,  but  the  preamble  makes 
clear  that  the  responsibility  will  be 
assigned  specifically  to  the 
manufacturer,  distributor,  or  retailer  of 
tobacco  products  that  wishes  to  place 
advertisements  to  gather  and  retain 
competent  and  reliable  evidence  that 
the  readership  of  the  publication  meets 
the  criteria  for  an  adult-oriented 
publication  Moreover,  unrestricted 
advertising,  i.e.,  wath  color  and  imagery, 
may  be  displayed  at  facilities  described 
m  §  897.16(c)('2)(ii)  that  may  sell  tobacco 
from  vending  machines  and  self-service 
provided  that  the  advertising,  e.g., 
posters  and  signs,  must  be  displayed  so 
that  they  are  not  visible  from  outside  the 
facihty  and  are  affixed  to  a  wall  or 
fixture  in  the  facility. 

The  revised  intended  use  statement  is 
"Nicotine  Delivery  Device  for  Persons 
18  or  Older,"  and  the  agency  will  not 
require  a  brief  statement  other  than  the 
Surgeon  General's  warnings. 

As  provided  in  the  1995  proposed 
rule,  the  final  rule  states  that  any  event 
sponsored  by  a  manufacturer, 
distributor,  or  retailer  of  tobacco 
products  is  to  be  sponsored  only  in  the 
corporate  name  Teams  and  entries  also 
may  be  sponsored  but  only  in  the 
corporate  name.  The  regulation  includes 
a  ban  on  all  brand-identified  nontobacco 
items,  including  those  transactions 
based  upon  proofs-of-purchase. 
However,  the  proposed  ban  on  contests 
and  games  has  been  deleted.  Finally,  the 
agency  has  decided  to  delete  the 
definition  of  false  or  misleading 
advertising  and  labeling  from  this  final 
rule  because  it  is  duplicative  and 


unnecessary  in  light  of  the  underlying 
requirements  in  sections  201(nl,  502(a), 
and  502(q)  (21  U.S.C.  321(n),  352(a).  and 
352(q))  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act). 

Section  VI.B.  of  this  document 
provides  a  general  discussion  of  the 
rationale  for  including  significant 
advertising  restrictions  in  the  final 
regulation,  including  a  discussion  in 
response  to  comments  concerning  the 
theory  of  advertising  and  the 
importance  of  color  and  imagery  to 
advertising's  appeal,  especially  for 
yoimg  people.  TTiis  section  also 
provides  a  discussion  of  the  effects  of 
advertising  on  young  people,  including 
expert  opinion  and  research  evidence 
provided  by  the  American  Psychological 
Association. 

Section  VI.C.  of  this  docimient 
provides  responses  to  questions  raised 
about  the  constitutionality  of  the 
regulations.  Section  VI.D.  of  this 
document  includes  a  discussion  of  the 
evidence  that  cigarettes  and  smokeless 
tobacco  advertising  plays  a  direct  and 
material  role  in  young  people's 
decisions  to  purchase  and  use  these 
products.  This  part  also  explains  why 
restricting  tobacco  advertising  will 
advance  the  Federal  Govenunent's 
interest  in  preventing  the  use  of  tobacco 
products  by  young  people,  and  provides 
responses  to  comments  about  the 
evidence.  Finally,  section  VI.E.  of  this 
docniment  responds  to  comments 
concerning  the  factual  evidence 
provided  by  FDA  in  support  of  its 
proposed  regulation  in  a  section-by- 
section  format,  as  well  as  to  comments 
claiming  that  each  of  these  sections  was 
not  narrowly  tailored  to  minimize  the 
burden  on  commercial  speech.  ^^ 

B.  The  Need  for  Advertising  Restrictions 

In  the  preamble  to  the  proposed  1995 
rule.  FDA  tentatively  asserted  that  a 
preponderance  of  the  quantitative  and 
qualitative  studies  of  cigarette 
advertising  suggested:  (1)  A  causal 


'•For  the  purposes  of  section  VI.  of  this 
document,  the  agency  will  refer  to  advertising  and 
labeling  merely  as  "advertising."  As  the  agency 
pointed  out  in  the  preamble  to  the  199S  proposed 
rule,  advertising  and  labeling  often  perform  the 
same  function:  to  convey  information  about  the 
product:  to  promote  consumer  awareness,  interest, 
and  desire;  to  change  or  shape  consumer  attitudes 
and  images  about  the  product:  and/or  lo  promote 
good  will  for  the  product  (60  FR  41314  at  41328). 
Moreover,  most  court  cases  involving  advertising  do 
not  distinguish  between  the  fbrms  of  advertising 
that  FDA  calls  labeling  and  those  referred  to  as 
advertising.  When  there  is  a  need  to  distinguish 
between  the  two  forms  of  promotion,  for  example, 
when  labeling  and  advertising  are  subject  to 
different  statutory  requirements,  this  document  will 
make  clear  what  is  being  discussed. 


relationship  between  tobacco 
advertising  and  tobacco  use  by  young 
people,  and  (2)  a  positive  effect  of 
stringent  advertising  measures  on 
smoking  rates  and  on  youth  tobacco  use. 
In  amving  at  this  tentative  finding,  FDA 
rehed  heavily  on  the  National  Academy 
of  Sciences  Institute  of  Medicine's 
(lOM's)  Report  entitled  Growing  Up 
Tobacco  Free,  Preventing  Nicotine 
Addiction  in  Children  and  Youths, 
Washington.  DC  1994  (the  lOM  Report) 
and  the  Department  of  Health  and 
Human  Services'  (DHHS')  Center  for 
Disease  Control  and  Prevention's 
(CDC's)  Report  entitled  Preventing 
Tobacco  Use  Among  Young  People.  A 
Report  of  the  Surgeon  General  (1994) 
(1994  SGR)  Both  indicated  that 
advertising  was  an  important  factor  in 
young  people's  tobacco  use.  and  that 
restrictions  on  advertising  must  be  part 
of  any  meaningful  approach  to  reducing 
smoking  and  smokeless  tobacco  use 
among  young  people.  In  addition,  FDA 
was  careful  to  note  that  industry 
statements  and  actions  and  examples  of 
youth  oriented  advertising  and 
marketing  campaigns  lent  support  to  the 
agency's  findings. 

FDA's  review  and  consideration  of  the 
comments  received  has  led  the  agency 
to  conclude  that  advertising  plays  a 
material  role  in  the  decision  by  those 
imder  18  to  use  tobacco  products. 

1.  Advertising  and  Young  People 

(1)  Comments  from  the  tobacco 
industry  argued  that  FDA  had  simply 
assumed  that  yoimg  people  found 
cigarette  and  smokeless  tobacco 
advertising  to  be  appealing,  and  that 
there  was  no  empirical  evidence  of  how 
yoimg  people  actually  perceived  the 
imagery  displayed  in  cigarette  and 
smokeless  tobacco  advertisements.  The 
comments  argued  that  the  research  cited 
by  the  agency  relates  primarily  to  the 
role  of  imagery  in  brand  choice 
decisions.  In  addition,  several 
comments  disputed  FDA's  evidence  that 
yoimg  people  are  particularly 
vulnerable  to  image-onented 
advertisements.  To  respond  to  these 
comments,  it  is  necessary  to  describe 
the  function  of  advertising  and  how  it 
affects  young  people. 

a.  Function  of  advertising.  Advertisers 
use  a  mix  of  advertising  and 
promotional  vehicles  to  call  attention  to 
the  product  they  are  selling — to  describe 
its  properties,  to  convey  its  superiority 
over  other  products,  and  in  some  cases 
to  give  it  an  allure  above  and  beyond  the 
quahties  of  the  product  itself.  (A  red 
convertible  can  be  a  mode  of 
transportation;  it  can  also  tell  people  a 
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lot  about  who  you  are,  or  who  you  think 
you  are  or  want  to  be.) 

Advertising  creates  a  matn.x  of 
attributes  for  a  product  or  product 
categon.'  and  beliefs  about  the  product 
and  its  possessor  It  can  ser\'e  to  convey 
images  that  are  recalled  later  when  an 
event  prompts  the  consumer  to  think 
about  a  purchase.  Consumers,  as  a 
general  rule,  overestimate  the  effect  that 
advertising  has  on  the  market  in  general, 
but  they  routinely  underestimate  its 
effect  upon  Uiem  and  their  own 
purchasing  choices.  ^' 

As  discussed  in  sections  VI.B.l.b.  and 
VI. B. I.e.  of  this  document,  advertising 
that  is  diverse,  image-laden,  and 
colorful  can  be  particularly  effective  in 
attracting  attention  in  a  cluttered 
advertising  environment.  Further, 
advertising  that  is  repeated  frequently 
and  in  as  many  different  media  as 
possible  is  most  likely  to  ensure  that  its 
message  is  received  by  the  majdmum 
number  of  consumers.  This  trend 
toward  the  use  of  many  media  in  a 
coordinated  effort  to  communicate  an 
advertising  message  supports  the  need 
for  a  comprehensive  approach  to 
mitigating  the  effects  of  tobacco 
advertising.  "^ 

Every  presentation  can  add  to  and 
build  upon  the  imagery  and  appeal 
created  for  a  product  category  or  a 
particular  brand.  Print  advertising, 
direct  mail,  and  outdoor  advertising 
help  to  create  an  image  of  the  brand 
(and  sometimes  an  image  of  the  brand's 
user)  and  provide  information  about 
price,  taste,  relative  safety,  and  product 
developments  for  current  or  prospective 
users.  William  Campbell,  Chief 
Executive  Officer  of  Philip  Morris, 
explained  the  importance  of  linking  the 
brand  imagery  in  various  media  in 
relationship  to  the  success  in  marketing 
its  Marlboro  product: 

[W)e've  managed  to  take  what  was 
originally  timnel  vision  advertising  and 
positioning  *  *  *  into  every  kind  of  avenue 
*  *  *.  For  example,  our  auto  racing  activities 
are  just  another  way  to  express  the  Marlboro 
positioning.  Some  would  say  the  Marlboro 
Cup  is  different  from  N^arlboro  Coimtry,  but 
it  is  absolutely  consistent  ^ 
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G. ).  Badger,  B.  M.  Geller,  and  M.  C  Costanza. 
"Prevention  of  Cigarette  Smoking  Through  Mass 
Media  intervention  and  School  Programs," 
American  journal  of  Public  Health,  voL  82,  pp. 
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The  use  of  many  different  media  is 
also  important  in  advertising  directed  to 
children  An  example  of  a  successful 
multimedia  approach  directed  to 
children  is  the  cigarette  smoking 
prevention  program  conducted  by  Flynn 
et  al.,  in  Vermont,  New  York,  and 
Montana,  and  cited  in  the  preamble  to 
the  1995  proposed  rule.  ^°  This  effort 
combined  school  cigarette  smoking 
prevention  programs  with  a  mass  media 
intervention  featuring  more  than  50 
different  television  and  radio  spots  over 
a  4-year  period.  Some  commimities 
received  the  school  cigarette  smoking 
prevention  programs  aJone,  and  others 
received  the  school  program  in 
combination  with  the  mass  media 
intervention.  By  the  final  year  of  the 
program,  students  exposed  to  both 
school  and  mass  media  interventions 
were  35  percent  less  likely  to  have 
smoked  during  the  past  week  than 
students  exposed  only  to  the  school 
program.  Further,  this  preventive  effect 
persisted  for  at  least  2  years  following 
the  completion  of  the  program.  *^  The 
researchers  attributed  the  effectiveness 
of  their  program  in  part  to  the  fact  that 
their  intervention  used  a  wide  variety  of 
messages  and  message  styles  over  a 
significant  period  of  time. 

Thus,  all  media  collectively  along 
with  the  amoimt  of  exposure  time  to 
young  people,  can  increase  the 
effectiveness  of  the  advertiser's  message. 
For  example,  billboards  near  schools  or 
playgroimds  expose  children  to 
unavoidable  advertising  messages  for  a 
more  prolonged  period  of  time  than 
billboards  they  pass  on  the  highway. 
Further,  sponsored  events  that  typically 
last  for  2  to  3  hours  ensure  that  those 
attending  the  event  or  viewing  it  at 
home  on  television  are  exposed  for  a 
sustained  period  of  time. 

b.  Color  contributes.  Color  is  an 
important  component  of  advertising.  It 
can  be  used  to  promote  a  "feeling"  and 
a  message — blue  is  cool,  red  is  hot, 
green  is  menthol.  Studies  have  shown 
that  four-color  advertisements 
significantly  increase  attention  and 
recall  relative  to  two  color  or  black-  and 
white-  advertisements.  "^  Moreover,  the 
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imp>ortance  of  color  in  advertising 
becomes  more  sahent  when  it  is 
considered  that  most  consumer  behavior 
occurs  in  conditions  of  "low 
involvement."  **  Low  involvement 
conditions  are  those  that  occur  when  a 
reader  skims  a  magazine  advertisement 
rather  than  carefully  searching  for  an 
advertisement  for  information  about 
price,  taste,  relative  "safety"  of  the 
product,  or  product  Improvement. 

A  recent  article  in  The  European^ 
described  the  importance  of  color 

[Sjecuring  a  brand  colour  is  more 
important  than  ever,  particularly  for 
cximfwnies  chasing  a  youth  market.  The  main 
reason  is  the  increasing  use  of  fast  and 
furious  graphics  in  advertising  and  marketing 
communications  generally.  "This  makes 
owning  a  colour  more  and  more  important 
You  can  keep  changing  the  graphics,  but  the 
colour  remains  constant  in  the  consumer's 
mind."  Owning  a  colour  also  helps  when 
sponsoring  a  sports  event,  for  instance,  "All 
Pepsi  now  has  to  do  is  put  up  lots  of  blue," 
said  Brant.  •* 

c.  The  importance  of  imagery. 
Imagery  also  enhances  the  ability  of 
advertising  to  communicate  more 
quickly  in  low  involvement  situations 
and  in  quick  exposure  contexts. 
Pictorial  information  is  remembered 
much  better  than  verbal  information,  as 
picttires  perform  a  fimction  of 
"organizing"  the  qualities  of  the  product 
as  depicted  with  an  image.  Generally,  as 
the  pictures  or  images  in  an 
advertisement  increase  (both  in  number 
and  the  proportion  of  the  advertisement 
occupied  by  the  image),  the 
advertisement  is  more  likely  to  be 
recognized,  and  the  brand  name  more 
likely  to  be  remembered.  In  most  cases, 
pictorial  or  image  advertising  is  a  more 
robust  and  flexible  communications 
medium  and  can  be  used  to 
communicate  with  the  functionally 
illiterate  or  the  young  person  in  a 
hurry.  ■* 
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An  executive  from  Griffin  Bacal,  one 
of  the  largest  advertising  agencies  in 
New  York,  explained  how  visual 
imager\-  scored  with  young  people: 

Pictures  sell.  Visuals  count  *  *  •  even 
those  visuals  that  seemingly  have  nothing  to 
do  with  the  product  sale.  *  *  *  (including 
locations,  sets,  props,  wardrobe,  colors, 
numbers,  sexes  and  ages  of  people  in  the  ads] 
•  *  *  Kids  want  to  be  lilce  each  other.  Group 
acceptance,  and  living  the  life  of  the  gang,  is 
critical.  *  *  *  Similarly,  kids  define 
themselves  by  the  product  choices  they  make 
and  share.  Be  sure  youj'  advertising  makes 
the  "world"  accessible  and  "invites"  the 
viewer  to  join. »' 

Evidence  from  social  psychology  and 
marketmg  research  shows  image-based 
advertising,  such  as  that  employed  by 
the  cigarette  and  smokeless  tobacco 
industry,  is  particularly  effective  with 
young  people,  and  that  the  information 
conveyed  by  imagery  is  likely  to  be 
more  significant  to  young  people  than 
information  conveyed  by  other  means  in 
the  advertisement. 

According  to  the  "elaboration- 
likelihood  model  of  persuasion," 
persuasive  commimications,  such  as 
advertisements,  can  persuade  people 
either:  (1)  By  the  "central  route,"  or  (2) 
by  the  'peripheral  route."*"  The  central 
route  refers  to  the  process  by  which  a 
person  reads  the  messages  or 
information  contained  in  the 
advertisement  and  thinks  carefully 
about  it  and  is  influenced  by  the 
strength  of  its  arguments.  The 
peripheral  route  is  a  process  in  which 
individuals,  particularly  young  people, 
are  more  likely  to  pay  attention  and  be 
persuaded  by  peripheral  cues  such  as 
attractive  models,  color  and  scenery, 
which  are  unrelated  to  the  primary  parts 
of  the  message  Therefore,  a  young 
person,  or  anyone  who  is  unmotivated 
or  unable  to  carefully  consider  the 
arguments  in  a  message,  is  likely  to  be 
persuaded  via  the  peripheral  route. 

In  markets  where  most  brands  in  a 
product  categorv  are  similar  (as  is  the 
case  with  cigarettes  and  smokeless 
tobacco  products),  most  advertising 
provides  little,  if  any.  new  information. 
Thus,  peripheral  cues  (such  as  color  and 
imagery)  take  on  added  significance. 
Moreover,  according  to  the  model,  for 
children,  the  motivation  and  abihty  to 
"elaborate"  upon  the  arguments  (pay 
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attention  to  and  think  about  the  factual 
information)  contained  in  cigarette  and 
smokeless  tobacco  advertising  are 
relatively  low,  making  young  people 
more  susceptible  to  influence  from 
peripheral  cues  such  as  color  and 
imagery. 

Finally,  according  to  the  comment 
from  the  nation's  largest  psychological 
association,  children  generally  have  less 
information-processing  ability  than 
adults,  and  they  are  less  able  or  less 
willing  to  pay  attention  to  the  factual 
information  in  the  advertisements.  This 
comment  stated  that  because  any 
possible  negative  health  consequences 
associated  with  using  tobacco  products 
are  relatively  far  in  the  future  for  them, 
children  are  less  motivated  than  adults 
to  carefully  consider  information  such 
as  tar  and  nicotine  content  or  the 
Surgeon  General's  warnings,  which  are 
contained  in  cigarette  and  smokeless 
tobacco  advertising.  Thus,  the  comment 
concludes,  color  and  imagery  in 
advertisements  are  important 
components  for  young  people.  "9 

A  communications  researcher  who 
provided  comments  on  FDA's  1995 
proposed  rule  for  the  consolidated 
comment  of  the  cigarette  industry 
asserted  that  the  elaboration  likelihood 
model  was  relevant  to  the  way  children 
respond  to  tobacco  advertising,  but  took 
a  somewhat  different  view  than  that 
expressed  above.  Specifically,  the 
comment  stated  that  children  are  most 
likely  to  use  the  central  route  when  they 
are  ego-involved  in  the  subject  of 
persuasion,  and  that  "ego-involvement 
generally  comes  from  those  subjects 
which  are  salient  to  the  groups  with 
which  one  is  aligned  -  e.g.  peers." 
However,  the  comment  also  stated  that 
because  children  would  have  no  real 
experiences  surroimding  the  initiation 
of  cigarette  smoking,  they  would  be 
likely  to  engage  in  peripheral 
processing,  and  would  rely  on  credible 
sources,  such  as  peers.  The  comment 
contended. 

The  reason  the  elaboration  likelihood 
model  is  relevant  here  is  that  the  decision  to 
begin  smoking  cigarettes  does  not  come  out 
of  a  set  of  fixed  or  habituated  experiences 
personal  to  the  decision  maker.  For  that 
reason  this  decision  is  likely  to  be  one  on 
which  a  person  is  particularly  susceptible  to 
the  influence  of  others,  and  therefore  source 
credibility  becomes  key.  [Emphasis  added) 

The  agency  is  not  convinced  by  the 
comment.  This  explanation  does  not 
address  children's  responses  to  tobacco 


•"See  also,  Huang,  D.  P.,  D.  Burton,  H.  L'Howe, 
and  D.  M.  Soein,  "Black-White  Differences  in 
Appeal  of  Cigarette  Advertisements  Among 
Adolescents,"  Tobacco  Control,  vol.  1.  pp.  24»-255, 
1992. 


advertisements — it  essentially  assumes 
that  children  are  influenced  by 
advertising  only  insofar  as  it  is  filtered 
through  the  expenence  of  their  peers. 
This  reasoning  is  both  circular  and 
illogical.  However,  the  agencv  does 
concur  with  the  comment's  view  that 
children  typically  process  tobacco 
advertising  via  the  peripheral  route,  that 
children  are  particularly  susceptible  to 
the  influence  of  others  regarding  the 
decision  to  start  smoking  or  to  use 
smokeless  tobacco,  and  that  perceived 
source  credibility  plays  an  important 
role,  FDA  maintains  that  the  "source"  of 
the  persuasive  message  in  tobacco 
advertising  is  frequently  conveyed  by 
the  imager.-  presented  in  the 
advertisement.  The  same  comment 
expressed  this  sentiment,  stating 
"[s]ince  the  media  consumer  often  does 
not  know  the  writer  or  broadcaster 
personally,  the  consumer  or  receiver 
may  attribute  source  credibility  to  the 
media  themselves."  To  the  extent  that 
characters  featured  in  tobacco 
advertising,  such  as  Joe  Camel,  the 
Marlboro  Man  or  the  attractive  models 
or  race  car  heroes  typically  portrayed  in 
such  advertising  appear  credible  and 
appealing,  they  are  perceived  as 
credible  sources,  and  could  influence 
children  regarding  the  decision  to 
smoke  or  to  use  smokeless  tobacco 
products. 

2.  Advertising  and  Adults 

(2)  Several  comments  from  the 
tobacco  industry  and  the  advertising 
industry  stated  that  cigarette  and 
smokeless  tobacco  advertising  plays  an 
important  economic  role  in  tobacco 
marketing.  A  comment  from  the  tobacco 
industry  stated  that  FDA  proposed 
restrictions  would:  (1)  Substantially 
impair  advertising  of  tobacco  to  adults; 
(2)  deprive  adults  of  useful  information 
about  products  and  services  such  as 
availability,  price,  and  quality;  (3) 
reduce  the  incentive  and  ability  to 
market  improved  products;  and  (4) 
deprive  adult  smokers  of  the  benefits  of 
competition  to  provide  a  broad  range  of 
choices  and  to  assure  that  tobacco 
products  are  provided  at  the  lowest 
possible  cost.  Consequently,  the 
comment  said  that  the  1995  proposed 
rule  would  have  a  far  greater  adverse 
impact  on  advertising  to  adults  than  on 
advertising  seen  by  young  people 

One  comment  from  an  advertising 
agency  argued  that  restrictions  on  the 
advertising  of  tobacco  products  would 
"significantly  erode  the  progress  made 
over  the  past  15  years  in  increasing  the 
quantity  and  variety  of  information 
readily  available  to  the  public."  This 
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progress,  the  comment  reiterated,  has 
benefited  and  continues  to  benefit  the 
public. 

Further,  several  comments  argued  that 
unfettered  advertising  is  consistent  with 
our  Nation  s  belief  in  providing  the 
broadest  possible  range  of  information 
to  individuals,  so  that  they  can  exercise 
informed  judgment  in  dieir  daily  lives. 
For  these  reasons,  the  comment  stated, 
further  restrictions  on  the  advertising  of 
legal  products  would  not  be  in  the 
public  interest  and  should  be  opposed. 

FDA  recognizes,  as  these  comments 
maintained,  that  imagery  and  color 
make  advertising  appealing  to  adults,  as 
well  as  to  children,  and  that  advertisers 
consistently  use  these  elements  to  make 
advertisements  compelling  and 
attention  getting.  Moreover,  removal  of 
color  and  imagery  will  make 
advertising's  role  in  presenting 
information  to  adults  more  difficult. 
However,  as  stated  more  fully  in  the 
preamble  to  the  1995  proposed  rule, 
FDA  has  attempted  to  tailor  its 
advertising  restrictions  as  narrowly  as 
possible  consistent  with  its  purpose  of 
reducing  young  people's  attraction  to 
and  use  of  tobacco.  Thus,  rather  than 
baiming  all  advertising,  the  proposed 
regulations  retain  the  informational 
function  of  advertising  by  permitting 
text-only  advertising  while  removing 
color  and  imagery  from  those 
advertisements  to  which  young  people 
are  unavoidably  exposed. 

FDA  does  not  believe  that  these 
restrictions  should  dramatically 
increase  search  costs  for  adult  smokers 
and  smokeless  tobacco  users  who  are 
actively  looking  for  information  on  price 
and  new  product  innovations.  Text-only 
advertising  requires  a  high  involvement 
on  the  part  of  ^e  consumer  but  can 
realistically  be  expected  to  provide 
sufficient  information  to  carry  the 
message  and  also  provide  sufficient 
appeal  to  attract  ciirrent  smokers  and 
smokeless  tobacco  users.  Some 
advertising  for  low-tar  products  relies 
on  text-only  or  text  with  few  pictures. 

If  the  information  about  product  type 
is  important  and  desired  by  adult 
tobacco  users,  it  can  and  will  be 
provided  by  text-only  advertisements  if 
the  industry  desires  to  make  the 
information  available.  As  noted  above, 
advertising  for  low-tar  cigarettes  is 
generally  high-involvement  advertising 
at  the  present  and  therefore  can  be 
expected  to  survive  in  a  text-only 
environment.  Nonetheless,  the  agency 
recognizes  that  it  may  be  more  difficult 
for  advertising,  wdthout  imagery  and 
color,  to  attract  the  attention  of  ciurent 
tobacco  users.  However,  the  agency  has 


decided  that  the  public  health  benefits 
of  reducing  advertising's  ability  to 
create  appeal  for  young  people  greatly 
outweighs  the  tobacco  companies' 
interest  in  unrestricted  advertising  to 
adults. 

The  position  argued  by  these 
comments  is  essentially  that  industry 
has  the  right  to  communicate  freely  with 
its  intended  audience  regardless  of  the 
impact  its  advertising  has  on  the  illegal 
and  vulnerable  audience  of  children  and 
adolescents.  Other  comments  counter 
this  comment  asserting  that  it  is  the 
Government's  obligation  to  protect 
children  because  of  their  special 
vulnerabilities,  their  lack  of  experience 
and  knowledge,  and  their  limited  ability 
to  make  appropriate  decisions  regarding 
behavior  that  will  have  bfelong  health 
consequences.  FDA  believes  its 
obligation  with  respect  to  tobacco 
products  is  to  safeguard  the  health  and 
safety  of  young  people  to  ensure  that 
they  do  not  begin  a  potentially  lifelong 
addiction  to  products  that  cause  so 
much  disease  and  premature  death. 

C.  The  Regulations  Under  the  First 
Amendment 

1.  Introduction 

Under  section  520(e)  of  the  act  (21 
U.S.C.  360j(e)),  FDA  included  a  number 
of  proposed  conditions  in  the  1995 
proposed  rule  on  how  cigarettes  and 
smokeless  tobacco  could  be  advertised 
as  part  of  its  proposed  restrictions  on 
the  sale  of  these  products.  The  agency 
tentatively  found  that  these  conditions 
('^rS^ecessary  to  reduce  the  advertising's 
.ability  to  create  demand  for  these 
products — that  is,  the  desire  to  purchase 
them — among  children  and  adolescents 
under  18,  for  whom  these  products  are 
not  safe  (60  FR  41314  at  41350).  In 
addition,  FDA  tentatively  found  that  it 
was  necessary  to  include  an  industry- 
financed  education  program  among 
these  conditions. 

In  proposing  these  measiues,  FDA 
recognized  that  they  would  have  to  pass 
muster  under  the  protections  of 
communication  extended  by  the  First 
Amendment  to  the  United  States 
Constitution,  in  particular,  under  the 
protections  extended  to  commercial 
speech  (60  FR  41314  at  41353).  Before 
addressing  the  commercial  speech 
analysis,  however,  this  section  responds 
to  several  comments  which  registered 
more  fundamental  complaints  under  the 
First  Amendment  about  FDA's  proposed 
approach. 

(3)  Several  comments,  which  were 
from  the  tobacco  and  advertising 
industries,  foimd  in  statements  made  by 
FDA  evidence  of  an  intent  not  merely  to 


protect  the  health  of  young  persons  but 
to  "delegitimize"  lawful  adult  conduct, 
to  engage  in  "viewpoint 
discrimination,"  and  to  run 
"roughshod"  over  the  rights  of  cigarette 
and  smokeless  tobacco  companies.  One 
comment  said  that  it  is  outside  the 
realm  of  permissible  exercise  of 
governmental  power  to  suppress  speech 
for  the  purpose  of  instilling  values  that 
the  Federal  Government  believes  are 
appropriate.  This  comment  also  said 
that  the  purpose  of  FDA's  rulemaking  is 
to  eliminate  speech  that  conflicts  with 
Government  messages  on  smoking  and 
health.  The  comment  noted  that  FDA's 
goal  is  to  bring  about  the  demise  of 
smoking  as  a  social  custom.  However,  a 
comment  from  a  consumer  group 
disagreed,  saying  instead  that  FDA's 
1995  proposed  rule  was  limited  to 
covering  only  those  activities  designed 
to  promote  the  sale  of  the  product  to 
young  people  and  thus  covered  only 
commercial  speech. 

FDA  has  carefully  considered  these 
comments  and  has  taken  the  concerns 
that  they  expressed  into  account  as  it 
developed  this  final  rule.  The  agency 
recognizes  that  its  authority  is  limited 
by  the  act  and  the  Constitution.  Thus,  it 
has  scrutinized  each  of  the  conditions 
on  advertising  that  it  proposed  in  light 
of  whether  the  condition  advances  the 
purposes  of  section  520(e)  of  the  act  or 
some  other  section  of  the  act,  and 
whether  the  condition  is  consistent  with 
the  First  Amendment. 

FDA's  primary  concern  is  the  public 
health.  Because  of  the  potentiality  for 
harmful  effects  on  individuals  under  18 
from  use  of  cigarettes  and  smokeless 
tobacco,  FDA  is  adopting  restrictions  on 
advertising  among  other  restrictions  on 
the  sale,  distribution,  and  use  of  these 
products.  These  restrictions  will  mean 
that  it  should  be  more  difficult  to  sell 
these  products  to  people  under  age  18, 
who  currentiy  purchase  these  products 
in  significant  numbers. 

The  agency  acknowledges  that  insofar 
as  these  restrictions  help  reduce  the  sale 
of  tobacco  products  to  yoimg  people,  the 
restrictions  will  have  an  adverse  effect 
on  the  cigarette  and  smokeless  tobacco 
companies.  However,  this  fact  does  not 
mean  that  FDA  is  trying  to  bring  about 
the  demise  of  the  tobacco  industry.  The 
restrictions  that  FDA  is  adopting  have 
been  tailored  to  help  reduce  tobacco 
advertising's  ability  to  create  an 
underage  market  for  these  products, 
while  leaving  open  ample  avenues  for 
cigarette  and  smokeless  tobacco 
companies  to  communicate  to  ciurent 
users  18  years  of  age  or  older  about  their 
products.  As  explained  in  detail  in 
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section  VI  E.  of  this  document,  this  is  all 
that  the  First  .Amendment  requires. 

(4)  Several  comments  argued  that,  in 
the  1995  proposed  rale.  FDA  had 
understated  the  protection  that 
commercial  spee<;h  is  afforded  under 
the  First  .\mendraent.  These  conunents 
pointed  out  that  advertisers  and 
consumers  have  powerful  First 
Amendment  rights  to  send  and  receive 
commercial  messages.  To  support  this 
point,  one  comment  pointed  out  that  the 
Supreme  Court  has  recognized  that  the 
free  flow  of  commercial  information  is 
"indispensable  to  proper  allocation  of 
resources  in  a  free  enterprise  system." 
(See  Virginia  State  Bd.  of  Pharmacy  \ . 
Virginia  Citizen 's  Consumer  Council, 
Inc..  425  US   748,  765  (1976).)  The 
comment  also  pointed  out  that  the  Court 
went  on  to  say  that  a  "particular 
consimser's  interest  in  the  free  flow  of 
commercial  information  *  *  *  may  be  as 
keen,  if  not  keener  by  far,  than  his 
interest  in  the  day's  most  urgent 
pohtical  debate"  [Id.  at  763). 

.\nother  comment,  however,  citing 
Ohrahk  v.  Ohio  State  BarAss'n.,  436 
U.S.  447  (1978).  stated  that  there  are 
dangers  inherent  in  a  free-for-all 
marketplace,  and  that,  at  times,  vigilant 
Government  action  is  needed  to  protect 
the  public  from  false,  deceptive,  or 
overbearing  sales  campaigns. 

In  addition  to  the  comments,  the 
agency  has  considered  the  Supreme 
Court's  recent  decision  in  44 
Liquormart.  Inc.  v.  Rhode  Island.  116 
S  Ct.  1495  (1996),  which  was  handed 
down  after  the  rulemaking  record  was 
closed.  The  Court  ruled  unanimously 
that  Rhode  Island's  ban  on  all 
dissemination  of  price  advertising  for 
alcoholic  beverages  was  violative  of  the 
First  Amendment.  No  rationale  for  this 
judgment  commanded  a  majority  of  the 
Court,  however.  Nonetheless,  FDA 
considered  each  part  of  the  principal 
opinion,  as  well  as  the  concurring 
opmions,  in  arriving  at  the  decisions 
that  are  set  forth  in  this  final  rule. 

FDA  in  no  way  underestimates  the 
protection  extended  to  commercial 
speech  by  the  First  Amendment.  FDA 
recognizes  the  unportant  societal 
interests  served  by  this  type  of  speech 
and  has  given  full  consideration  to  those 
interests  in  developing  this  final  rule. 
Nonetheless,  it  is  also  true,  as  the 
agency  stated  in  the  1995  proposed  rule 
(60  FR  41314  at  41353  to  41354).  that 
the  measure  of  protection  that 
commercial  speech  receives  is 
commensurate  with  its  subordinate 
position  in  the  scale  of  First 
Amendment  values,  and  it  is  subject  to 
modes  of  regulation  that  might  be 


impermissible  in  the  realm  of 
noncommercial  expression.  (See  Florida 
Barv.  Went  For  It,  Inc..  115  S.Ct.  2371, 
2375  (1995).) 

However,  in  44  Uquormart,  Inc.,  three 
Justices  stated: 

(w)hen  a  State  entirely  prohibits  the 
dissemination  of  truthful,  nonmisleading 
comniercial  messages  for  reasons  unrelated  to 
the  preservation  of  a  fair  bargaining  process, 
there  is  far  less  reaaon  to  depart  from  the 
rigorous  review  that  the  First  Amendment 
generally  demands. 
(116  S.Ct.  at  1507) 

This  statement  has  no  application  to 
the  restrictions  that  FDA  is  imposing  for 
two  reasons.  First,  FDA  is  not  entirely 
prohibiting  the  dissemination  of 
commercial  messages  about  cigarettes 
and  smokeless  tobacco.  As  explained  in 
section  VI.E.  of  this  doctiment,  it  is 
adopting  carefully  tailored  restrictions 
on  the  time,  place,  and  manner  in  which 
such  messages  may  be  conveyed  so  that 
they  are  not  used  to  imdermine  the 
restrictions  on  access  by  minors. 
Second,  the  restrictions  are  related  to 
the  bargaining  process.  As  explained  in 
section  II.C.3.  of  this  dociunent  in  the 
discussion  of  section  520(e)  of  the  act, 
the  access  restrictions,  and  the 
concomitant  restrictions  on  promotion 
of  these  products,  derive  from  the  fact 
that,  at  least  as  a  matter  of  law,  minors 
are  not  competent  to  use  these  products. 

"The  protection  available  for 
particular  commercial  expression  turns 
on  the  nature  both  of  the  expression  and 
of  the  governmental  interests  served  by 
its  regulation."  (See  Central  Hudson, 
447  U.S.  at  563.)  FDA  has  weighed  these 
factors  in  deciding  what  restrictions  on 
cigarette  and  smokeless  tobacco 
advertising  can  appropriately  be 
included  in  this  final  rule. 

2.  The  Central  Hudson  Test 

The  comments  were  imanimous  in 
agreeing  that  any  restrictions  the  agency 
adopts  on  commercial  speech  will  be 
assessed  imder  the  test  first  articulated 
by  the  Supreme  Court  in  Central 
Hudson,  447  U.S.  at  563-64.  This  test 
was  originally  set  out  as  a  four-step 
analysis  in  Central  Hudson;  however,  in 
one  recent  case,  Florida  Bar  v.  Went  For 
It,  Inc.,  the  Supreme  Court  described  the 
test  as  having  three  prongs  after  a 
preliminary  determination  is  made, 
although  the  matters  to  be  considered 
remain  imchailged: 

Under  Central  Hudson,  the  government 
may  freely  regulate  commercial  speech  that 
concerns  unlawful  activity  or  is  misleading* 
•  *.  Commercial  speech  that  falls  into  neither 
of  these  categories,  *  *  *  may  be  regulated 
if  the  government  satisfies  a  test  consisting  of 
three  related  prongs:  first,  the  government 


must  assert  a  substantial  interest  in  support 
of  its  regulation;  second,  the  government 
must  demonstrate  that  the  restriction  on 
commercial  speech  direcdy  and  materially 
advances  that  interest;  and  third,  the 
regulation  must  be  "narrowly  drawn"  *  *  *. 
(115  S.Ct.  at  2376  (citations  omitted)) 

FDA  explained  in  the  preamble  to  the 
1995  proposed  rule  why  the  restrictions 
on  advertising  that  it  was  proposing  met 
each  .f^quirement  of  the  Central  Hudson 
test  (60  FR  41314  at  41354  and  41356). 
The  agency  received  a  number  of 
comments  on  its  analysis — mostly  from 
the  tobacco  industry,  newspaper  or 
magazine  associations,  and  advertisers. 
These  comments  argued  that  FDA's 
proposed  restrictions  failed  imder  one 
or  more  elements  of  the  Central  Hudson 
test.  The  agency  also  received  comments 
from  a  public  interest  group,  which  has 
the  protection  of  commercial  speech  as 
one  of  its  interests,  and  from  a  coalition 
of  major  national  heaith  organizations. 
Both  of  these  comments  argued  that,  in 
virtually  all  respects,  FD.A.'s  proposed 
restrictions  satisfy  the  Central  Hudson 
test. 

In  the  sections  that  follow,  for  each  of 
the  restrictions  on  advertising  that  the 
agency  proposed.  FDA  will  analyze  the 
case  law  that  elucidates  the  applicable 
standard,  the  information  presented  in 
comments,  and  all  other  available 
evidence  and  decide  whether  that 
standard  is  met.  However,  before  the 
agency  does  so,  it  must  first  consider  the 
preliminary  inquiry  under  Went  For  It 
and  decide  whether  the  First 
Amendment  provides  any  protection  to 
the  advertising  that  is  restricted  by  this 
final  rule. 

3.  Is  Cigarette  and  Smokeless  Tobacco 
Advertising  Misleading,  or  Does  It 
Relate  to  Unlawful  Activity? 

As  stated  earlier,  the  preliminary 
inquiry  under  the  Went  for  It  case  is 
whether  the  commercial  speech  is 
misleading  or  relates  to  unlawful 
activity.  FDA  did  not  specifically 
address  this  aspect  of  the  Central 
Hudson  analysis  in  its  proposal  (60  FR 
41314  at  41354).  Nonetheless,  several 
comments  did. 

Many  of  the  comments  asserted  that 
the  targeted  speech  concerns  lawful 
conduct,  and  that,  therefore,  this  aspect 
of  the  Central  Hudson  analysis  is 
satisfied.  One  comment  noted  FDA's 
silence  on  this  matter  and  said  that 
there  is  thus  no  suggestion  that  cigarette 
advertisements  propose  an  illegal 
transaction  or  urge  youths  to  begin 
smoking  before  it  is  lawful  for  them  to 
do  so. 

Some  comments  argued,  however, 
that  cigarette  and  smokeless  tobacco 
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advertising  is  not  entitled  to  First 
Amendment  protection  because  it  is 
misleading,  and  it  concerns  unlawful 
activity.  These  comments  pointed  out 
that  it  is  unlawful  m  al!  50  States  to  sell 
tobacco  products  to  children  under  the 
age  of  18  The  comments  said  the 
evidence  that  FDA  assembled  in  its 
1995  proposal  suggested  that 
manufacturers  of  tobacco  products  are 
aware  tiiat  their  advertising  campaigns 
induce  minors  to  experiment  with 
tobacco  products  (citing  60  FR  41314  at 
41330-11331),  and  that  much  of  the 
promotional  efforts  of  the  tobacco 
industry  are  geared  toward  an  illegal 
end — inducing  mmors  to  tn,  to  break 
the  law  by  obtaining  cigarettes  and 
smokeless  tobacco  that  may  not  legally 
be  sold  or  otherwise  provided  to  them. 

The  comments  also  argued  that 
governmental  entities  are  entitled  to 
broad  discretion  when  regulating  the 
promotion  of  legal  products  or  activities 
that  pose  dangers  to  society  (citing,  e.g., 
United  States  v.  Edge  Broadcasting  Co.. 
509  U.S.  418  (1993)).  The  comments 
argued  that  cigarette  advertising  is 
designed  to  persuade  minors  that  any 
concerns  about  health  hazards  are 
misplaced  or  overstated,  and  that  their 
peers  are  having  fun  because  they 
smoke. 

Contrary  positions  were  taken  by 
.several  comments.  One  argued  that  the 
fact  that  the  sale  of  tobacco  to  minors  is 
illegal  under  State  law  does  not  remove 
the  constitutional  protection  for 
advertising  to  adults  an  othenvise 
lawful  product  (citing  Dunagin  v.  City  of 
Oxford.  718  F.2d  738,  743  (5th  Cir. 
1983)  (en  banc),  cert,  denied,  467  U.S. 
1259  (1984).)  A  second  comment  cited 
the  conclusion  of  a  respected  researcher 
that:  "the  suggestion  that  advertising 
messages  are  somehow  working 
subliminally  to  twist  children's  minds 
before  they  are  old  enough  to  know 
better  is  a  complete  invention,  for  which 
there  is  no  evidence  whatever"  (citing 
McDonald.  C,  "Children,  Smoking  and 
Advertising;  What  Does  the  Research 
Really  Tell  Us?,"  12  International 
JoumaJ  Of  Advertising  286  (1993)). 
These  comments  also  argued  that  given 
the  warnings  that  must  appear  in  all 
tobacco  advertising,  it  could  not  be 
maintained  that  tobacco  advertising  is 
misleading. 

FDA  has  carefully  considered  these 
comments  They  raise  the  fundamental 
question  of  whether  tobacco  advertising 
is  protected  by  the  First  .\mendment. 
This  question  cannot  be  disposed  of 
based  simply  on  the  question  of  whether 
such  advertising  explicitly  urges  young 
people  to  begin  purchasing  or  using 


tobacco  products  before  it  is  lawful  for 
them  to  do  so.  *° 

The  Supreme  Court  has  .'^pealedly 
said  that  commercial  speech  "related 
to"  unlawful  activity  is  not  entitled  to 
First  Amendment  protection.  (See  44 
Liquormart,  Inc.,  116  S.Ct.  at  1505  n.7 
("  By  contrast,  the  First  Amendment 
does  not  protect  commercial  speech 
about  imlawful  activities.");  Florida  Bar 
v.  Went  For  It,  115  S.Ct.  2376  ("Under 
Central  Hudson,  the  government  may 
freely  regulate  commercial  speech  that 
concerns  unlawful  activity  or  is 
misleading");  Bo/ger  V.  Youngs  Drug 
Products  Corp..  463  U.S.  60,  69  (1983) 
("The  State  may  also  prohibit 
commercial  speech  related  to  illegal 
behavior.");  Central  Hudson,  447  U.S.  at 
563-564  ("The  government  may  ban  *  * 
*  commercial  speech  related  to  illegal 
activity."  (citations  omitted)).)  Tobacco 
advertising  is  "related  to  illegal 
activity"  in  two  significant  respects  and 
thus,  in  fact,  might  not  be  protected 
speech. 

First,  tobacco  ads,  at  least  as  a  legal 
matter,  propose  a  commercial 
transaction  (see  Virginia  State  Bd.  of 
Pharmacy  v.  Virginia  Citizens  Consumer 
Council.  Inc.,  425  U.S.  748,  762  (1976); 
Pittsburgh  Press  Co.  v.  Human  Relations 
Com'n,  413  U.S.  376,  389  (1973)),  that 
is,  to  sell  cigarettes  and  smokeless 
tobacco.  In  proposing  these  transactions, 
the  advertisers  do  not  differentiate 
between  adult  and  minor  purchasers. 
Because  sales  to  minors  are  unlawful  in 
every  State,  »^  the  undifferentiated  offer 
to  sell  constitutes,  at  least  in  part,  an 
imlawful  offer  to  sell.  At  the  very  least, 
these  advertisements  are  clearly 
perceived  by  minors  as  offers  or 
inducements  to  buy  and  use  these 
products.  Millions  of  American  children 
and  adolescents  act  on  these  perceived 
offers.  It  is  estimated  that  each  year 
children  and  adolescents  consume 
between  516  milUon  and  947  milUon 
cigarette  packages  and  26  milUon 
containers  of  smokeless  tobacco  (60  FR 
41314  at  41315).  Thus,  in  a  practical 
sense,  cigarette  and  smokeless  tobacco 
advertising  is  proposing  transactions 
that  are  illegal  (see  Virginia  State  Board 
of  Pharmacy  v .  Virginia  Citizens 
Council,  Inc.,  425  U.S.  at  772),  whether 


*<>As  explained  more  fully  below,  FDA  finds 
unpersuasive  the  quote  from  McDonald  because  it 
does  not  address  the  means  by  which  cigarette  and 
smokeless  tobacco  product  advertising  influences 
minors'  decisions  on  whether  to  purchase  and  use 
these  products.  Therefore,  the  agency  turns  to  the 
legal  issue  raised  by  the  comments. 

»'  "State  Laws  on  Tobacco  Control — United 
States.  1995."  Morbidity  and  Mortality  WeekJy 
Beport  (MMWn),  CDC,  DHHS.  vol.  44.  No.  s»-6,  pp. 
16-17,  November  3,  1995. 


or  not  that  is  the  advertiser's  intent.  As 
such,  the  protections  of  the  First 
Amendment  might  not  attach  to  such 
advertising  because  it  proposes  an 
illegal  transaction.  (See  Pittsburgh  Press 
Co..  413  U.S.  at  389;  Zaudererv.  Office 
of  Disciplinary  Counsel,  471  U.S.  626 
638  (1985)  ("The  States  and  the  Federal 
Government  are  free  to  prevent  the 
dissemination  of  commercial  speech 
that  is  false,  deceptive,  or  misleading,  * 
•  *,  or  that  proposes  an  illegal 
transaction  *  *  •"  (citations  omitted)).) 

Second,  even  if  it  is  assumed, 
arguendo,  that  cigarette  and  smokeless 
tobacco  ads  are  not,  for  constitutional 
purposes,  Uteral  offers  to  sell  to  minors, 
they  nonetheless  are  "related  to"  an 
unlawful  activity.  Whether  it  is  the 
advertiser's  intent  or  not,  as  explained 
in  sections  V1.D.3.  through  VI.D.6.  of 
this  preamble,  cigarette  and  smokeless 
tobacco  advertising  has  a  powerful 
appeal  to  children  and  adolescents 
imder  the  age  of  18  and  through  this 
appeal,  by  nleans  of  the  image  that  it 
projects,  it  has  an  effect  on  a  yoimg 
person's  decision  to  use,  and  thus  to 
attempt  to  purchase,  tobacco  products. 
Yet,  as  stated  above,  sale  of  tobacco 
products  to  minors  is  unlawful  in  all  50 
States,  and  the  purchase,  possession,  or 
use  of  tobacco  products  by  minors  is 
unlawful  in  a  majority  of  States.*^  Thus, 
the  appeal  of  tobacco  advertising  to 
minors  is  such  that  this  type  of 
advertising  can  appropriately  be  viewed 
as  encouraging,  and  thus  being  "related 
to",  illegal  activity. "As  a  result,  it  is 
arguable  that,  without  more,  FDA  would 
be  able  to  freely  restrict  such 
advertising. 

Nevertheless,  the  advertising  also 
relates  to  lawful  activity — the  sal6  of 
tobacco  products  to  adults. 
Consequently,  FDA  may  not  have 
unlimited  discretion  to  regulate  tobacco 
advertising.  (See  Dunagin  v.  City  of 
Oxford,  718  F.2d  at  743  )  At  the  very 
least,  however,  FDA  should  be  afforded 
discretion  to  do  what  it  has  tried  to  do 
in  these  regulations;  that  is,  to 
distinguish  advertising  that  "relates  to" 
commercial  activity  that,  in  substantial 
respects,  is  unlawful,  the  sale  of  tobacco 
products  to  children,  from  advertising 
that  does  not. 

Significantly,  the  Supreme  Coiul  was 
confronted  with  a  situation  similar  to 
this  in  United  States  v.  Edge 
Broadcasting.  In  Edge,  the  Supreme 
Court  upheld  a  Federal  statute  that 
prohibited  advertising  that  "related  to" 
luilawful  activity  (broadcast  of  lottery 
advertising  by  a  broadcaster  licensed  td 
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a  State  that  does  not  allow  lotteries),  but 
not  advertising  that  did  not  relate  to 
unlawful  activity  (broadcasting  of 
lottery  advertising  bv  a  broadcaster 
licensed  to  a  State  that  allowed  a 
lottery.) 

Edge  was  recently  cited  with  approval 
by  the  plurality  opinion  in  44 
Uquoimart  Inc.,  116  S.Ct.  at  1511. 
justice  Stevens  (joined  by  Justices 
Thomas.  Kennedy,  and  Gmsburg) 
reasoned  that  the  statute  in  Edge  "was 
designed  to  regulate  advertising  about 
an  activity  that  had  been  deemed  illegal 
in  the  jurisdiction  in  which  the 
broadcaster  was  located."  He  contrasted 
the  statute  in  Edge  to  the  statute  in  44 
Uquormart  which  "targets  information 
about  entirplv  lawful  behavior"  (Id.]. 
Thus,  the  Supreme  Court  has 
countenanced  distinctions  in  how 
speech  is  regulated  that  are  based  on 
whether  the  underlying  conduct  to 
which  the  speech  relates  is  entirely 
lawful  or  not.  That  is  exactly  the  type 
of  distinction  that  FDA  is  drawing  here. 

Thus,  a  credible  argument  can  be 
made  that  advertising  of  cigarettes  and   ' 
smokeless  tobacco,  at  least  to  the  extent 
that  it  is  related  to  sale  of  these  products 
to  children  under  18,  is  not  speech 
protected  by  the  First  Amendtbent,  and 
thus  that  the  regulations  that  FDA  is 
adopting  restricting  such  advertising  are 
subject  only  to  review  under  an 
arbitrary  or  capricious  standard.  (See 
Flonda  Bar  v.  Went  For  it.  Inc.,  115  S.Ct. 
at  2376  )  However,  FDA  is  not  relying 
solely  on  this  analysis.  Alternatively, 
FD.A  has  assumed  that  a  Central  Hudson 
test,  such  as  that  applied  in  Edge — for 
products  that  relate  to  both  lawful  and 
imlawful  transactions — would  be 
appropriate  here  Therefore,  a  full 
analysis  of  these  restrictions  under 
Central  Hudson  follows. 

Before  proceeding  to  the  Central 
Hudson  analysis  and  considering  the 
comments  that  bear  on  it,  FDA  wants  to 
emphasize  that,  even  if  the  First 
Amendment  applies  to.  tobacco 
advertising,  the  restrictions  that  the 
agency  is  adopting  have  very  limited 
impact  on  those  atLnbutes  of 
commercial  speech  that  are  protected  by 
the  First  .Amendment.  In  44  Liquonnart, 
Inc.,  a  pluraUty  of  the  Supreme  Court 
reemphasized  that  commercial  speech  is 
protected  solely  because  of  the 
informational  value: 

Advertising,  however  tasteless  and 
excessive  it  sometimes  may  seem,  is 
nonetheless  dissemination  of  information  as 
to  who  IS  producing  and  selling  what 
product,  for  what  reason,  and  at  what  price. 
So  long  as  we  preserve  a  predominantly  free 
enterprise  economv.  the  allocation  of  our 
resources  in  large  measure  will  be  made 


through  numerous  private  economic 
decisions.  It  is  a  matter  of  public  interest  that 
those  decisions,  in  the  aggregate,  be 
intelligent  and  well  informed.  To  this  end, 
the  free  flow  of  commercial  information  is 
indispensable. 

116  S.Ct.  at  1505  (emphasis  added), 
quoting  Virginia  Board  of  Pharmacy  v. 
Virginia  Citizens  Consumer  Council. 

The  restrictions  that  FDA  is  adopting 
have  virtually  no  effect  on  the  core 
informational  function  of  commercial 
speech  as  described  in  44  Uquormart, 
Inc.  and  Virginia  Board  of  Pharmacy 
Except  for  billboards  within  1,000  feet 
of  schools  and  playgrounds,  which,  as 
explained  below,  present  special 
drcumstances,  FDA  is  not  restricting 
the  ability  of  a  manufactiuer, 
distributor,  or  retailer  to  inform  the 
public  about  what  they  are  selling,  why 
they  are  selling  it,  or  the  price  of  their 
products  or,  for  that  matter,  about  the 
characteristics  of  their  products  or  about 
any  other  aspect  of  what  they  sell. 
FDA's  concerns  are  about  the  ability  of 
manufactiuers  to  use  images,  color,  and 
peripheral  presentations  (such  as 
sponsorship)  in  their  advertising  and 
promotion  of  their  products  to  create 
particular  appeal  for  children  and 
adolescents  under  18.  Thus,  FDA  has 
designed  the  restrictions  that  it  is 
adopting  to  enstue  that  adults  can 
continue  to  be  informed  by  the 
information  in  tobacco  advertising 
while  restricting  the  noninformative 
aspects  of  advertising  that  appeal  to 
children  and  adolescents  luider  the  age 
of  18.  The  agency  will  explain  how  it 
has  achieved  this  end  in  the  discussion 
that  follows. 

4.  Is  the  Asserted  Government  Interest 
Substantial? 

Assiuning  that  the  Central  Hudson 
test  applies,  "(t]he  State  must  assert  a 
substantial  interest  to  be  achieved  by 
restrictions  on  commercial  speech." 
(See  Central  Hudson,  447  U.S.  at  564.) 
In  the  1995  proposed  rule,  FDA  stated 
that  this  prong  of  the  Central  Hudson 
test  was  satisfied  because  the  proposed 
regulations  serve  the  substantial 
Government  interest  of  protecting  the 
public  health.  FDA  stated  that  the 
advertising  restrictions  will  help  to 
reduce  the  use  of  cigarettes  and 
smokeless  tobacco  by  those  who  are 
"the  most  vulnerable  to  addiction  and, 
perhaps,  the  least  capable  of  deciding 
whether  to  use  the  products.  Decreased 
use  of  these  products  will  reduce  the 
risk  of  tobacco-related  illnesses  and 
deaths"  (60  FR  41314  at  41354). 

Most  of  the  comments  that  FDA 
received  on  this  issue,  even  some  from 
those  who  otherwise  opposed  the 


agency's  proposed  restrictions,  agreed 
with  the  agency  that  it  has  a  substantial 
interest  in  protecting  the  health  of 
individuals  under  18  years  of  age. 

(5)  Two  conunents,  however,  said  that 
the  interest  asserted  by  FDA  is 
insufficient  to  justify  the  proposed 
restrictions  on  speech.  Chie  of  those 
comments  said  tbat  smoking  is  a  legal 
and  vddespread  activity,  and  that  there 
is  no  congressional  policy  against 
smoking.  One  comment  said  that  while 
the  Government  has  a  substantial 
interest  in  ensuring  that  tobacco 
products  are  used  by  adults  only,  FDA 
is  not  empowered  to  protect  that 
interest. 

FDA  strongly  disagrees  with  the  latter 
conunents.  The  Government's  interest  in 
the  public  health,  and  particularly  in 
the  well-being  of  minors,  is  well- 
established.  (See  Action  for  Children's 
Television  v.  FCC.  58  F.3d  654,  661 
(D.C.  Cir.  1995)  and  60  FR  41314  at 
41354.)  In  fact,  the  Supreme  Court  has 
foimd  that  there  is  a  compelling,  not 
merely  a  substantial,  interest  in 
protecting  the  physical  and 
psychological  well-being  of  children. 
New  York  v.  Ferber.  458  U.S.  747.  756- 
57  (1982),  and  that  the  Government's 
interest  in  the  well-being  of  youth  and 
in  parents'  claim  to  authority  in  their 
own  household  can  justify  the 
regulation  of  otherwise  protected 
expression,  FCC  v.  Pacifica  Foundation, 
438  U.S.  726,  749  (1978).  (See  also 
Denver  Area  Educational 
Telecommunications  Consortium  v. 
FCC.  64  U.S.L.W.  4706  (in  press)  (June 
28,  1996).) 

As  the  agency  has  explained  in 
section  II. B.  and  in  the  1996 
Jurisdictional  Determination  annexed 
hereto,  cigarettes  and  smokeless  tobacco 
are  dnig  delivery  devices  that  are 
subject  to  regulation  as  devices  luider 
the  act.  Their  use  by  children  and 
adolescents  under  18  presents  serious 
risk  to  the  health  of  this  segment  of  the 
population.  For  example,  studies  show 
that  the  age  one  begins  smoking 
influences  the  amount  of  smoking  one 
wall  engage  in  as  an  adult  and  will 
ultimately  influence  the  smoker's  risk  of 
tobacco  related  morbidity  and  mortality 
(60  FR  41314  at  41317).  In  addition,  the 
risk  of  oral  cancer  increases  with 
increased  exposure  to  smokeless 
tobacco  products  (60  FR  41314  at 
41319).  Thus,  the  health  of  children  and 
adolescents  is  related  to  their  use  of 
cigarettes  and  smokeless  tobacco. 

FDA's  compelling  interest  in  the 
health  and  well-being  of  minors 
supports  restrictions  on  cigarette  and 
smokeless  tobacco  advertising  to  ensure 
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that  advertising  does  not  undennine 
FDA's  restrictions  on  the  sale  of  these 
products. 

One  comment  said  that  while  FDA's 
articulated  interest  in  protecting  minors 
from  harm  clearly  is  substantial,  this 
interest  is  not  served  by  FDA's 
regulations.  According  to  the  comment, 
the  only  goal  served  directly  by  the 
proposed  regulations  is  that  of 
delegitimatizing  smoking.  Two 
comments  said  that  imder  the  guise  of 
protecting  adolescents  and  children, 
FDA  is  trying  to  "'save'  all  Americans 
from  the  'evils'  of  smoking."  Two 
comments  said  that  the  agency  is  trying 
to  prevent  cigarette  advertising  from 
presenting  smoking  in  a  positive  light. 
One  comment,  citing  Carey  v. 
Population  Services  International,  431 
U.S.  678  (1977).  said  that  the 
Government  cannot  restrict  cigarette 
advertising  because  it  legitimizes  or 
favorably  influences  a  young  person's 
views  toward  tobacco  products. 

FDA  finds  no  merit  in  these 
comments.  Advertisements  for  cigarette 
and  smokeless  tobacco  are  not  banned 
by  the  restrictions  that  FDA  is  adopting. 
For  example,  the  companies  are  free  to 
use  advertising  in  almost  all  media  that 
conmiunicates  to  adults  about  the  price, 
taste,  or  joys  of  using  their  product,  as 
long  as  they  do  so  using  black-and- 
white,  text-only  advertisements,  or 
using  imagery  and  color  in  publications 
read  primarily  by  adults.  Thus,  it  is 
simply  not  true  that  manufacturers  will 
be  prevented  from  presenting  tobacco 
use  in  a  positive  light  or  that  they  wall 
be  prevented  from  conveying  truthful, 
noimiisleading  information  in  almost  all 
media. 

These  regulations  are  intended, 
however,  as  explained  in  section  VI.E. 
of  this  document,  to  prevent 
manufacturers  fit>m  advertising  their 
tobacco  products  in  a  way  that 
encourages  underage  individuals  to 
purchase  these  products.  They  are 
authorized  by  sections  520(e)  and  502(q) 
of  the  act  and  are  in  no  way  inconsistent 
vnth  Carey  v.  Population  Services 
International. 

Carey  involved  a  challenge  to  a  law 
that  banned  all  advertisement  of 
contraceptives.  The  Government  argued 
that  advertising  contraceptives  woidd 
legitimize  sexual  activity  of  young 
children.  The  Supreme  Court  said  that 
this  basis  was  not  a  justification  for 
validating  suppression  of  expression 
protected  by  the  First  Amendment  (431 
U.S.  at  701). 

Carey  is  distinguishable  from  the 
present  situation  in  several  ways.  The 
advertisements  in  that  case  stated  the 


availability  of  products  and  services  that 
were  not  only  entirely  legal  but  were 
constitutionally  protected  because  they 
involved  the  exercise  of  a  fundamental 
right  [Id.].  (The  Court  also  struck  down 
other  provisions  of  the  law  that 
prohibited  distribution  of  contraceptives 
to  anyone  under  the  age  of  16  and  by 
anyone  other  than  a  Ucensed 
pharmacist.)  Cigarettes  and  smokeless 
tobacco  are  neither  lawful  for  all  people 
nor  constitutionally  protected.  The  sale 
of  these  products  to  individuals  under 
18  is  unlawful  in  every  State  (see  also, 
42  U.S.C.  300X-26),  and  possession, 
purchase,  or  use  of  at  least  some  tobacco 
products  by  this  segment  of  the 
population  is  unlawful  in  a  majority  of 
States.  ^^  Moreover,  there  was  no 
credible  suggestion  in  any  of  these 
comments  that  the  restrictions  on  the 
sale  of  these  products  infringe  on  the 
exercise  of  a  fundamental  right. 

The  Supreme  Court  in  Carey  made 
clear  the  limited  coverage  of  its  holding. 
(See  431  U.S.  at  702,  n.  29  ("We  do  not 
have  before  us,  and  therefore  express  no 
views  on,  state  regulation  of  the  time, 
place,  or  maimer  of  such  commercial 
advertising  based  on  these  or  other  state 
interests.").)  Thus,  given  the  significant 
differences  in  the  two  situations,  Carey 
does  not  limit  FDA's  abiUty  to  adopt 
conditions  on  advertising  that  are 
designed  to  ensure  that  restrictions  on 
sale  to  minors  are  not  vmdermined. 

(6)  Finally,  a  group  of  comments  on 
this  first  prong  of  the  Central  Hudson 
test  attacked  FDA  for  being 
paternalistic.  These  comments  said  that 
a  principal  theme  of  commercial  speech 
doctrine  is  a  societal  intolerance  for 
Government-enforced  ignorance 
designed  to  "help"  consiuners  who  are 
not  trusted  by  bureaucrats  to  evaluate 
advertising  for  themselves.  One 
comment  said  that  how  to  balance  short- 
term  gratification  against  longrterm  risk 
is  a  uniquely  personal  analysis  that  is 
best  left  to  individual  autonomy  rather 
than  Government  censorship.  The 
comment  said  that  people  must  be ' 
trusted  to  perceive  their  own  best 
interests  without  Government 
intervention  in  the  information  flow. 
These  comments  take  on  a  particular 
significance  in  light  of  the  pluraUty's 
statement  in  44  Uquormart,  Inc.  v. 
Rhode  Island,  116  S.Ct.  at  1508,  that 
"[tjhe  First  Amendment  directs  us  to  be 
especially  skeptical  of  regulations  that 
seek  to  keep  people  in  the  dark  for  what 
the  government  perceives  to  be  their 
own  good." 


•'W. 


FDA  has  no  disagreement  with  these 
comments  with  respect  to  individuals 
and.  in  fact,  finds  these  regulations 
caimot  foirly  be  characterized  as 
paternalistic  with  respect  to  that 
population  group.  These  regulations  do 
not  prohibit  the  inclusion  of  any 
information  in  advertising.  They  also  do 
not  impose  the  type  of  ban  on  accurate 
commercial  information  that  has 
characterized  the  limitations  on 
commercial  speech  that  the  Supreme 
Court  has  branded  as  paternalistic.  (See. 
e.g.,  44  Uquormart,  Inc..  116  S.Ct.  at 
1510;  Virginia  Bd  of  Pharmacy,  425  U.S. 
at  769-770.) 

The  agency  acknowledges,  however, 
that  in  another  respect,  these  regulations 
are  paternalistic.  These  regulations  are 
specifically  aimed  at  protecting  children 
and  adolescents  under  the  age  of  18 
from  the  appeal  of  tobacco  advertising. 
The  agency  finds  however,  that  for  it  to 
be  paternalistic  with  respect  to  children 
and  adolescents  in  no  way  offends  the 
First  Amendment  or  Supreme  Court 
precedent.  (See  Denver  Area 
Communications  Consortimn,  Inc.  v. 
FCC,  No.  95-124  (U.S.  June  28,  1996) 
slip  op.  at  25.)  Nothing  in  44 
Uquormart.  Inc.,  for  example,  suggests 
in  any  way  that  government  may  not  be 
patemahstic  with  respect  to  children 
and  adolescents  imder  the  age  of  18. 

In  fact,  the  Supreme  Court  has  stated: 
"*  *  *  (TJhe  law  has  generally  regarded 
minors  as  having  a  lesser  capability  for 
making  important  decisions."  (See 
Corey  V.  Population  Services 
International,  431  U.S.  at  693,  n.  15.) 
Given  these  facts — that  most  cigarette 
smokers  smoke  their  first  cigarette 
before  18,  that  children  and  adolescents 
who  use  tobacco  products  quickly 
become  addicted  to  them  before  they 
reach  the  age  of  18.  that  among  smokers 
aged  12  to  17  years,  70  percent  regret 
their  decision  to  smoke,  and  66  percent 
state  that  they  want  to  quit  (60  FR 
41314) — the  decision  to  smoke  is  among 
the  most  important  that  an  individual 
will  make.  Significantly,  all  50  States 
have  prohibited  sales  of  cigarettes  to 
people  imder  18  years  of  age.  These 
regulations  have  been  tailored  to  help 
ensure  that  individuals  do  not  make  a 
decision  on  whether  to  smoke  before 
they  are  18  and  have  a  greater  capacity 
to  understand  the  consequences  of  their 
actions,  and  that  they  are  not  infiuenced 
to  make  this  decision  before  that  time  by 
advertising.  At  the  same  time.  FDA  has 
sought  to  ensure  that  the  restrictions  do 
not  burden  any  more  speech  than  is 
necessary  to  accomphsh  this  goal.  Thus. 
FDA's  purpose  is  not  inconsistent  with 
law,  commercial  speech  doctrine,  or  the 
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country's  precepts  of  individual 
autonomy. 

D.  Evidence  Supporting  FDA 's 
Advertising  Restrictions 

1.  Introduction 

Having  considered  the  preliminary 
inquiry  and  the  first  prong  of  the  Central 
Hudson  analysis,  the  agency  t\ims  to  the 
heart  of  this  analysis,  whether  the 
restrictions  on  cigarette  and  smokeless 
tobacco  advertising  that  FDA  is 
imposing  are  in  proportion  to  the 
interest  that  it  is  seeking  to  advance.  To 
meet  its  burden  on  this  issue,  FDA  first 
must  show  that  tobacco  advertising 
plays  a  concrete  role  in  the  decision  of 
minors  to  smoke,  and  that  each  specific 
restriction  on  this  advertising  that  it  is 
adopting  will  contribute  to  limiting  its 
effects  and  thus  to  protecting  the  health 
of  children  and  adolescents  under  the 
age  of  18  The  extensive  evidence  in  this 
proceeding  fully  supports  these 
judgments. 

2.  Do  the  Regulations  Directly  Advance 
the  Governmental  Interest  Asserted? 

In  Central  Hudson,  the  Supreme 
Court  said  that  any  limitation  on 
commercial  speech  that  the  State 
imposes  "must  be  designed  carefully  to 
achieve  the  State's  goal"  (447  U.S.  at 
564).  "•  •  •  [T]he  restriction  must 
directly  advance  the  State  interest 
involved;  the  regulation  may  not  be 
sustained  if  it  provides  only  ineffective 
or  remote  support  for  the  government's 
purpose"  [Id.]. 

The  Supreme  Court  elaborated  on 
what  this  aspect  of  the  Central  Hudson 
test  requires  in  Edenfield  v.  Fane,  507 
U.S.  761.  770-771  (1993); 

It  is  well-established  that  "[t]he  party 
seeking  to  uphold  a  restriction  on 
commercial  speech  carries  the  burden  of 
justifying  it."  *  *  *  This  burden  is  not 
satisfied  by  mere  speculation  or  conjecture; 
rather,  a  governmental  body  seeking  to 
sustain  a  restriction  on  commercial  speech 
must  demonstrate  that  the  harms  it  recites  are 
real  and  that  its  restriction  will  in  fact 
alleviate  them  to  a  material  degree  *  *  *. 
Without  this  requirement,  a  state  could  with 
ease  restrict  commercial  speech  in  the  service 
of  other  objectives  that  could  not  themselves 
justify  a  burden  on  commercial  expression. 

In  Edenfield,  the  Court  struck  down  a 
Florida  ban  on  in-person  solicitation  by 
Certified  Public  Accountants  (CPA's) 
because  the  State  board  failed  to 
demonstrate  that  the  harm  it  recited  was 
real. 

It  presents  no  studies  that  suggest  pwrsonal 
solicitation  of  prospective  business  clients  by 
CPAs  creates  the  dangers  of  fraud, 
overreaching,  or  compromised  independence 
that  the  Board  claims  to  fear.  The  record  does 


not  disclose  any  anecdotal  evidence,  either 
from  Florida  or  another  State,  that  validates 
the  Board's  suppositions. 
[Id.) 

In  Au6ji7  v.  Coots,  the  Court  struck 
down  a  section  of  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  201  et 
seq.)  that  prohibited  beer  labels  from 
displaying  alcohol  content  because  the 
Government  failed  to  demonstrate  that 
this  restriction  would  alleviate  the 
recited  harm  to  a  material  degree.  (See 
115  S.Ct.  at  1592.)  The  Court 
characterized  the  Government's 
regulatory  scheme  as  "irrational"  [Id.). 
See  also,  Justice  Stevens'  opinion  in  44 
Liquonnart,  116  S.Ct.  at  1509, 1510.  (In 
striking  down  Rhode  Island's  ban  on 
price  advertising  for  failure  to 
demonstrate  that  the  restrictions  would 
advance  the  State's  interest,  Stevens, 
joined  by  Justices  Kennedy,  Ginsburg, 
and  Souter,  foimd  that  while  the  record 
"suggests  that  the  price  advertising  ban 
may  have  some  impact  on  the 
purchasing  patterns  of  temperate 
drinkers  of  modest  means  *  *  *  no 
evidence  [has  been  presented]  to  suggest 
that  its  speech  prohibition  will 
significantly  reduce  market-wide 
consvimption."  Therefore,  Stevens 
stated  that  "(sjuch  speculation  certainly 
does  not  suffice  when  the  State  takes 
aim  at  acctirate  conunerdal  information 
for  paternalistic  ends.") 

Thus,  under  the  applicable  case  law, 
to  adopt  the  proposed  restrictions  on 
cigarette  and  smokeless  tobacco 
advertising,  FDA  must  find  that  it  can 
conclude  fixim  the  available  evidence 
that:  (1)  Advertising  plays  a  material 
role  in  the  process  by  which  childi-en 
and  adolescents  decide  to  begin  or  to 
continue  to  use  these  products:  and  (2) 
Limitations  on  advertising  will 
contribute  in  a  direct  and  material  way 
to  FDA's  efforts  to  ensure  that  the 
restrictions  it  is  adopting  on  the  sale 
and  use  of  tobacco  products  to  minors 
are  not  undermined. 

Contrary  to  what  some  comments 
asserted,  it  is  not  necessary  for  FDA  to 
establish  by  empirical  evidence  that 
advertising  actually  causes  underage 
individuals  to  smoke,  or  that  the 
restrictions  on  advertising  will  directly 
result  in  individuals  that  are  imder  18 
ceasing  to  use  cigarettes  or  smokeless 
tobacco.  It  is  not  necessary  in  satisfying 
this  prong  of  Centra]  Hudsort  for  the 
agency  to  prove  conclusively  that  the 
correlation  in  fact  (empirically)  exists, 
or  that  the  steps  undertaken  will 
completely  solve  the  problem.  (See 
United  States  v.  Edge  Broadcasting  Co., 
509  U.S.  418,  434-35.)  Rather,  the 
agency  must  show  that  the  available 


evidence,  expert  opinion,  surveys  and 
studies  provide  sufficient  support  for 
the  infei^nce  that  advertising  does  play 
a  material  role  in  children's  tobacco  use. 

In  the  1995  proposed  rule.  FDA 
suggested  that  its  judgment  as  to 
whetiier  the  governmental  interest 
involved  was  directly  advanced  by  its 
actions  was  entitled  tu  some  deference. 
"The  Supreme  Court  has  stated  that, 
when  determining  whether  an  action 
advances  the  governmental  interest,  it  is 
willing  to  defer  to  the  'common  sense 
judgments'  of  the  regulatory  agency  as 
long  as  they  are  not  imreasonable" 
(citing,  Metromedia  Inc.  v.  City  of  San 
Diego,  453  U.S.  490,  509  (1981)  (60  FR 
41314  at  41354)). 

Several  comments  took  issue  with  this 
suggestion.  One  comment  said  that  FDA 
had  mischaracterized  Supreme  Coxut 
jurisprudence,  and  two  comments  said 
that  courts  will  defer  only  to  common 
sense  judgments  of  legislatures. 

FDA  disagrees  with  those  conunents. 
In  Florida  Bar  v.  Went  For  It,  Inc.,  the 
Supreme  Court  said  that  it  had 
permitted  "Litigants,  "  which  it  did  not 
limit  to  State  legislatures,  to  justify 
speech  restrictions  by  "studies  and 
anecdotes  pertaining  to  different  locales 
altogether,  *  *  *  or  even,  in  a  case 
applying  strict  scrutiny,  to  justify 
restrictions  based  solely  on  history, 
consensus,  and  'simple  common  sense 
•  *  *"  (115  S.Ct.  at  2378).  Thus,  FDA's 
reliance  on  common  sense  (which,  as 
made  clear  in  section  \T.D  3.  through 
VI.D.6.  of  this  document,  provides  only 
part  of  the  basis  for  FDA's  findings)  is 
justified. 

(7)  One  conmient  said  that,  rather 
than  giving  FDA  deference,  courts 

review  with  special  care  any  regulations 
that  suppress  commercial  speech  to 
pursue  a  nonspeech-related  policy. 

FDA  disagrees  with  this  comment  for 
two  reasons.  First,  these  regulations  do 
not  suppress  commercial  speech.  While 
they  limit  such  speech,  they  leave  open 
significant  means  of  communication 
about  these  products.  Second,  this 
comment  derives  specifically  from 
footnote  9  of  Centml  Hudson,  447  U.S. 
at  566  [ "We  review  with  special  care 
regulations  that  entirely  suppress 
commercial  speech  in  order  to  pursue  a 
nonspeech-related  policy.").  In  that 
case,  the  Supreme  Court  foimd  that 
control  of  demand  for  electricity  was  a 
speech-related  pohcy  (see  447  U.S.  at 
569)  Similarly,  the  policy  that  FDA 
seeks  to  advance  here,  control  of 
demand  for  cigarettes  and  smokeless 
tobacco  by  minors,  is  a  speech-related 
poUcy. 


UMI 
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(8)  Finally,  one  comment  said  that 
FDA  claimed  deference  for  its  common 
sense  judgments  to  deflect  attention 
from  the  lack  of  a  factual  basis  for  the 
1995  proposed  rule  Two  comments, 
however,  stated  that  FDA  has  compiled 
a  record  on  the  problem  that  is  more 
extensive  than  any  that  existed  in  any 
of  the  cases  in  which  the  Supreme  Court 
upheld  restrictions  on  commercial 
speech. 

In  the  discussion  that  follows,  FDA 
reviews  the  evidence  on  whether 
cigarette  and  smokeless  tobacco 
advertising  affects  the  decision  by 
minors  to  use  these  products,  and 
whether  the  restrictions  on  advertising 
that  it  is  imposing  will  limit  the  effect 
to  a  material  degree.  This  review 
demonstrates  that  FDA's  judgment  on 
these  issues  is  supported  not  only  by 
common  sense  but  by  studies, 
anecdotes,  history,  expert  consensus 
documents,  and  empirical  data.  All  of 
this  evidence  provides  support  that 
restrictions  on  the  advertising  of  these 
products  will  directly  advance  the 
Government's  interest  in  protecting  the 
health  of  children  and  adolescents 
under  18  years  of  age. 

3.  Is  There  Harm?  Does  Advertising 
Affect  the  Decision  by  Yoimg  People  to 
Use  Tobacco  Products? 

a.  In  general.  In  the  preamble  to  the 
1995  proposed  rule,  FDA  stated  that 
perhaps  the  most  compelling  piece  of 
evidence  supporting  restrictions  was 
that  these  products  were  among  the 
most  heavily  advertised  and  widely 
promoted  products  in  America.  The 
agency  cited  the  most  recent  Federal 
Trade  Commission  (FTC)  figures  of 
overall  expenditures  for  1993,  that 
indicated  that  over  $6.1  billion  had  been 
spent  by  the  cigarette  and  smokeless 
tobacco  industries  to  promote  their 
products  in  diverse  media.  These 
include  maga2dnes,  newspapers, 
outdoor  advertising,  point  of  purchase, 
direct  mail,  in-store,  dissemination  of 
nontobacco  items  with  brand 
identification,  and  sponsorship  of 
cultural  and  sporting  events. 

(9)  Several  comments  from  the 
tobacco  industry  and  the  advertising 
industry  criticized  FDA's  reliance  on 
the  immensity  of  advertising 
expenditures  that  show  that  tobacco 
products  are  heavily  advertised.  The 
comments  claimed  that  the  size  of  the 
industry  advertising  budget  is  not 
evidence  that  it  is  effective  in  causing 
young  people  to  smoke. Conversely,  one 
comment  concluded  that: 

(hlighly  repetitious  ad  exposure  likely 
leads  to  judgment  biases  in  both  risk  and 


social  (perceptions,  such  as  assessments  of 
smoking  prevalence  and  the  social 
acceptance  experienced  by  smokers. 

The  largest  psychological  association, 
in  its  comments,  agreed  and  stated  that 
research  indicates  that  yoimg  people  are 
indeed  exposed  to  substantial  and 
imavoidable  advertising  and 
promotion,*'  even  though  they  have 
been  banned  from  radio  and  television. 
Referencing  nimierous  studies,  this 
comment  stated  further  that: 

there  is  considerable  evidence  that  young 
people  are  exposed  to  tobacco  ads,  that  those 
who  smoke  are  esp)ecially  likely  to  be  aware 
of  cigarette  advertising,  and  that  liking  of 
cigarette  advertising  among  young  p>eople  is 
predictive  of  smoking  behavior  *  *  *. 

The  comment  continued  that 
increasing  one's  exposure  to  advertising 
and  promotions  creates  persuasion,  and 
that  reducing  that  exposure  will  impede 
that  process.  ^^  One  study  ®*  found  that 
even  brief  exposure  to  tobacco 
advertising  can  cause  some  young 
people  to  have  more  favorable  behefs 
about  smokers.  ®' 

FDA  did  not  cite  the  industry's 
expenditures  to  indicate  that  the  size  of 
the  industry's  advertising  budget  was,  in 
and  of  itself,  a  problem,  but  rather  to 
show  that  the  very  size  of  the  campaign, 
and  the  resultant  ubiquity  and 
unavoidabiUty  of  the  advertising  in  all 
media,  created  a  climate  that  influences 
young  people's  decisions  about  tobacco 
use.  "The  ubiquity  creates  what  FDA 
referred  to  in  the  preamble  to  the 
proposed  rule  (60  FR  41314  at  41343), 
as  "friendly  familiarity"  that  makes 
smoking  and  smokeless  tobacco  use 
seem  respectable  to  young  people.  In  its 
comments,  the  advertising  agency  that 
coined  this  phrase  in  the  1960'8  has 
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protested  that  FDA  used  the  phrase 
improperly.  However,  regardless  of  the 
firm's  protest,  the  agency  finds  that  this 
phrase  "friendly  familiarity"  accurately 
describes  the  effect  of  massive 
marketing  that  uses  a  variety  of  media 
and  saturates  potential  consumers  vnth 
information  and  imagery.  Researchers 
have  found  that  "the  ubiquitous  display 
of  messages  promoting  tobacco  use 
clearly  fosters  an  environment  in  which 
experimentation  by  youth  is  expected,  if 
not  implicitly  encouraged."** 

b.  Evidence  regarding  }x>ung  people's 
exposure  to,  recall  of,  approval  of,  and 
response  to  advertising.  Many  studies 
have  demonstrated  that  yoimg  people 
are  aware  of,  respond  favorably  to,  and 
are  influenced  by  cigarette  advertising. 
In  the  preamble  to  the  1995  proposed 
rule,  FDA  presented  a  number  of  studies 
examining  young  people's  exposure  to, 
recall  of,  approval  of,  and  response  to 
cigarette  advertising.  ^  Collectively, 
these  studies  showed  that  children  who 
smoke  are  more  likely  to  correctly 
identify  cigarette  advertisements  and 
slogans  in  which  the  product  names  or 
parts  of  the  slogans  have  been  removed 
than  are  children  who  do  not  smoke, 
and  that  exposure  to  and  approval  of 
cigarette  advertising  were  positively 
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Epidemiology,  vol.  10.  pp.  223-231. 1981: 
Alexander.  H.  M..  R.  Calcott,  A.  J.  Dobson,  G.  R. 
Hardes,  D.  M.  Lloyd.  D.  L  O'Connell.  et  al.. 
"Qgarette  Smoking  and  Drug  Use  in 
Schoolchildren:  IV.  Factors  Associated  With 
Changes  in  Smoking  Behaviour,"  International 
Journal  of  Epidemiology.  voL  12.  pp.  59-66, 1983. 
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related  to  smoking  behavior  and 
intentions  to  smoke 

(10)  Several  comments  from  the 
tobacco  industry  and  advertising  groups 
were  critical  of  these  studies.  The 
comments  argued  that  none  of  the 
studies  demonstrated  that  recognition 
of,  exposure  to.  or  approval  of,  cigarette 
advertising  caused  the  initiation  of 
cigaretto  smoking;  that  smoking  in  fact 
engendered  increased  exposure  to, 
approval  of  and  recognition  of  cigarette 
advertising:  and  that  the  samples  were 
inappropriate  and  not  generalizable. 
One  comment  took  issue  with  the  way 
in  w  hich  smoking  transition  was 
defined  in  the  Aitken  study  cited  by  the 
agency.  "»  In  addition,  the  same 
comment  questioned  die  use  of  self- 
rep>orted  measures  of  cigarette 
advertising  exposure  in  several  of  the 
studies. 

FDA  agrees  that  none  of  these  studies 
individually  is  sufficient  to:  (1) 
Establish  that  advertising  has  an  effect 
of  directly  causing  minors  to  use 
tobacco  products;  (2)  determine 
directionality— that  is,  did  advertising 
cause  the  observed  effect,  or  are  smokers 
more  observant  of  advertising  (the 
Klitzner,  .Xitken.  et  al.,  and  Alexander 
studies  attempted  to  control  for  this 
effect):  or  (3 J  define  terms  or  disprove 
the  influence  of  peer  pressure  in 
smoking  behavior. 

However,  none  of  these  defects  is 
sufficient  to  render  it  inappropriate  for 
FDA  to  use  the  studies  as  evidence.  The 
studies,  in  fact,  present  useful  insight 
into  how  advertising  affects  smoking 
behavior  and  when  considered  with 
other  studies  provide  sufficient  support 
for  the  agency's  conclusions.  For 
example,  one  study  ^°^  stated  that  the 
residts  show  that  part  of  the  process  of 
becoming  a  smoker  is  to  adopt  a 
prtiferred  brand,  which  the  advertising 
and  tobacco  industries  concede  is 
affected  bv  advertising.  Moreover,  these 
studies  clearly  mdicate  that,  at  a 
minimum,  advertising  plays  an 
important  role  in  developing  an 
appealing  and  memorable  image  for 
brands.  Finally.  FDA  recognizes  that 
advertising  may  not  be  the  most 
important  factor  in  a  child's  decision  to 
smcike,  however,  the  studies  cited  by  the 
agency  establish  that  it  is  a  substantial. 


'"Aitken.  P.  P  .  D.  R.  Eadie.  G.  B.  Hasting*,  and 
\.  J.  Haywood,  "Predisposing  Effects  of  Cigarette 
Advertising  on  Children's  Intentions  to  Smoke 
When  Older,"  British  /oumal  of  Addiction,  voL  86. 
pp.  383-390.  1991, 

«»  Chapman.  S..  and  B.  Fitzgerald,  "Brand 
Preference  and  Advertising  Recall  in  Adolescent 
Smokers:  Some  Implications  for  Health  Promotion," 
American  Journal  of  Public  Health,  vol.  72.  pp. 
491-494.  1982. 


contributing,  and  therefore  material, 
factor. 

c.  Evidence  concerning 
overestimation  of  smoking  prevalence. 
In  the  preamble  to  the  1995  proposed 
rule,  FDA  dted  niunerous  studies 
finding  that  children's  misperceptions 
about  the  prevalence  of  smoking  are 
related  to  smoking  initiation  and  the 
progression  to  regular  smoking.  '"^ 
Further,  the  evidence  indicated  that 
cigarette  advertising  plays  a  role  in 
leading  young  people  to  overestimate 
the  prevalence  of  smoking. 

(11)  Several  conmients  criticized  the 
overestimation  of  smoking  prevalence 
studies  presented  by  FDA  in  its  1995 
proposed  rule.  The  most  common 
criticism  was  that  the  cited  studies  did 
not  demonstrate  a  causal  relationship 
between  either  exposure  to  advertising 
or  overestimation  of  smoking  prevalence 
and  intentions  to  smoke.  One  comment 
noted  that  some  of  the  cited  studies  did 
not  necessarily  measure 
"overestimation,"  but  instead  simply 
measured  respondents'  perceptions  of 
smoking  levels  among  their  peers  and 
adults.  Another  comment  argued  that 
FDA  ignored  other  variables  (such  as 
whether  or  not  one's  friends  smoked) 
that  were  predictive  of  smoking  status 
or  intentions  to  smoke. 

It  is  true  that  some  of  the  cited  studies 
did  not  measure  "overestimation"  in  the 
most  literal  sense  but  instead  measured 
respondents'  perceptions  of  smoking 
levels  among  peers  and  adults. 
However,  the  perceived  levels  were  still 
uniformly  higher  among  those  who 
smoked  than  among  those  who  did  not. 
The  importance  of  these  studies  is  the 
fact  that  they  established  differences  in 
perception  between  smoking  and 


'"Chassin.  L.  C  C  Presion.  S. }.  Sherman.  E, 
Corty.  and  R.  W.  Olshavsky.  "Predicting  the  Onset 
of  Cigarette  Smoking  in  Adolescents:  A 
Longitudinal  Study."  Journal  t^Apphed  Social 
Psychology,  vol.  14.  pp.  224-243.  1984:  Collina,  L 
M.,  S.  Susaman.  J.  Mestel  Rauch,  C  W.  Dent,  C  A. 
Johnson.  W.  B.  Hansen,  and  B.  R.  Flay. 
"Psychosocial  Predictors  of  Young  Adolescent 
Cigarette  Smoking:  A  Sixteen-Month.  Three-Wave 
Longitudinal  Study,"  Journal  of  Applied  Social 
Psychology,  vol.  17.  pp.  554-573, 1987;  Suasraan. 
S..  C  W.  Dent,  J.  Meatel-Rauch,  C  A.  Johnson,  W. 
B.  Hansen,  and  B.  R.  Flay.  "Adolescent 
Nonsmokers.  Triers,  and  Regular  Smokers' 
Estimates  of  Cigarette  Smoking  Prevalence:  When 
do  Overestimations  Occur  and  by  Whom?,"  Journal 
of  Applied  Social  Psychology,  vol.  18,  pp  537-551, 
1988;  1994  SGR,  p.  192-195,  citing  Burton,  et  al.. 
The  L.A./Finland  Study;  Sherman.  S.  J.,  C  C. 
Presson,  L  Chassin.  E.  Corty,  and  R.  Olshavsky, 
"The  False  Consensus  Effiect  in  Estimates  of 
Smoking  Prevalence:  Underlying  Mechaniams," 
Personality  and  Social  Psychology  Bulletin,  vol.  9, 
pp.  197-207.  1983;  Botvin,  G.  J.,  C  J.  Goldberg.  E. 
M.  Botvin,  and  L.  Dusenbury,  "Smoking  Behavior 
of  Adolescents  Exposed  to  Cigarette  Advertising," 
Public  Health  Reports,  vol.  108.  pp.  217-224,  1993. 


nonsmoking  young  people  about  the 
prevalence,  and  therefore  the 
acceptability,  of  smoking, 

d.  The  effects  of  selected  advertising 
campaigns  that  were  effective  wth 
children  In  the  preamble  tn  the  1995 
proposed  rule,  FDA  presented  evidence 
about  two  campaigns  that  appear  to 
have  been  particularly  effective  with 
children,  and  a  historical  analysis  of 
trends  in  U.S.  smoking  initiation  among 
10-  to  20-year-olds  fit)m  1944  to 
1980. 103 

FDA  presented  several  studies  finding 
that  the  "Joe  Camel"  campaign  had  a 
significant  impact  on  underage  smoking 
in  the  United  States.  ■'""  =md  that  a 
humorous  character  for  Embassv  Regal 
cigarettes  named    Reg'  was  appealing 
to  children  in  the  United  Kingdom.  i°* 

FDA  also  cited  a  recent  study  that 
used  data  from  the  National  Health 
Interview  Survey  to  study  trends  in 
smoking  initiation  among  10  to  20  year 
olds  fit)m  1944  through  1980.  io«  The 
study  concluded  diat  tobacco  marketing 
campaigns  that  targeted  women  resulted 
in  increased  smoking  uptake  in  young 
women  and  girls,  but  not  in  adults 
generally.  'O' 

The  Joe  Camel  Campaign — In  the 
preamble  to  the  1995  proposed  rule. 


"'  Pierce,  J.  P.,  E.  Gilpin.  D.  M.  Burns.  E.  Whalen, 
B,  Rosbrook,  D.  Sbopland,  and  M.  Johnson,  "Does 
Tobacco  Advertising  Target  Young  People  to  Start 
Smoking?" /AMA,  vol.  266,  pp.  3154-3158,  1991; 
Fischer.  P.  M.,  M.  P.  Schwartz.  J,  W.  Richards,  Ai 
O.  Goldstein,  and  T.  H.  Rojas,  "Brand  Logo 
Recognition  by  Children  Aged  3  to  6  Years:  Mickey 
Mouse  and  Old  Joe  Camel,"  JAMA.  vol.  266,  pp. 
3145-3148,  1991:  Hastings,  G,  B.,  H.  Ryan,  P.  Teer, 
and  A.  M.  MacKintosh,  "Cigarette  Advertising  and 
Children's  Smoking:  Why  Reg  was  Withdrawn," 
British  Medical  Journal,  vol.  309,  pp,  933-937, 
1994;  Pierce.  J.  P.,  L.  Lee,  and  E.  A.  Gilpin, 
"Smoking  Initiation  by  Adolescent  Girls,  1944 
through  1988:  An  Association  with  Targeted 
Advertising,"  lAMA.  vol  271,  pp.  608-611,  1991. 

'»*  Fischer.  P.  M..  M.  P.  Schwartz,  J.  W.  Richards, 
A.  O.  Goldstein,  and  T.  H.  Rojas.  "Brand  Logo 
Recognition  by  Children  Aged  3  to  6  Years:  Mickey 
Mouse  and  Old  Joe  the  Camel."  JAMA,  vol.  266,  pp. 
3145-3148, 1991:  Pierce,  J.  P.,  E  Gilpin,  D.  M. 
Bums,  E.  Whalen,  E.  Rosbrook.  D.  R.  Shopland,  and 
M.  Johnson,  "Does  Tobacco  Advertising  Target 
Young  People  to  Stan  Smoking?".  JAMA,  vol.  266. 
pp.  3154-3158, 1991. 

«»  Hastings,  G.  B.,  H.  Ryan.  P.  Teer,  and  A.  M. 
MacJGntosh,  "Cigarette  Advertising  and  Children's 
Smoking:  Why  Reg  was  Withdra^^-n."  British 
Medical  Journal,  vol.  309,  pp.  933-937, 1994. 

'"Pierce,  J.  P.,  L  Lee,  and  E.  A.  Gilpin. 
"Smoking  Initiation  by  Adolescent  Girls,  1944 
through  1988:  An  Association  with  Targeted 
Advertising,"  JAMA.  vol.  271,  pp.  608-611,  1994. 
>o' W.;  See  also  Pierce,  J.  P.,  and  E,  A.  Gilpip,  "A 
Historical  Analysis  of  Tobacco  Marketing  and 
Uptake  of  Smoking  by  Youth  in  the  United  Sutes: 
1890-1977,"  Health  Psychology,  vol.  14,  pp.  500- 
508, 1995.  Bums,  D.  M..  L  Lee,  J.  W,  Vaughn,  Y. 
K.  Chiu,  and  D.  R.  Shopland,  "Rates  of  Smoking 
Initiation  Among  Adolescents  and  Young  Adults, 
1907-1981,"  Tobacco  Control,  voL  4,  supp.  1.  pp. 
52-58.  1995. 
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FDA  described  R.  J.  Rexnolds'  (RJR)  use 
of  the  cartoon  Joe  Camel  as  the 
centerpiece  of  a  very  successful 
campaign  that  sought  to  revitalize 
Camel  cigarettes.  The  preamble  to  the 
1995  proposed  rule  described  two  sets 
of  studies.  One  set  indjcatedthat  the 
campaign  was  so  pervasive  and  juvenile 
that  children  as  young  as  3  to  6  years 
old.  recognized  the  Joe  Camel  character 
and  knew  that  he  sold  cigarettes  The 
other  set  of  studies  provided  evidence 
that  the  campaign  had  resulted  in 
Camel's  share  of  the  adolescent  youth 
market  rising  from  below  4  percent  of 
underage  smokers  to  between  13  and  16 
percent  m  a  short  period  of  time  (60  FR 
41314  at  41333). 

This  description  of  the  Camel 
campaign  produced  over  200  comments 
from  the  advertising,  tobacco,  legal  and 
publications  industries,  members  of 
legislative  bodies.  State  and  local 
government  officials  and  agencies, 
health  providers  and  organizations, 
academics,  and  the  general  public.  The 
latter  included  many  anecdotal 
references  to  children's  positive 
reactions  to  the  campaign,  including 
comments  from  parents,  teachers,  and 
children  themselves  One  comment. 
from  a  State  attorney  general,  stated  that 
"in  1993,  after  reviewing  research 
documenting  the  extremely  powerful 
effect  R.  J,  Reynolds'  Cool  Joe  Camel' 
ads  have  on  children,  I  joined  with  26 
other  State  .Attorneys  General  in 
calling"  for  a  ban  on  that  campaign. 

(12)  The  comments  differed  radically 
in  assessing  the  accuracy  of  FDA's  use 
of  Joe  Camel  as  evidence  of  the  effect  of 
a  youth-onented  campaign.  A  number  of 
comments  stated  that  the  Joe  Camel 
campaign  was  neither  directed  toward 
children  nor  effective  at  reaching  them, 
and  that  FDA's  evidence  did  not 
support  the  agency's  position.  The 
comments  criticized  the  studies  cited  by 
FDA  and  referred  to  other  studies  that 
they  believed  supported  their 
contention  that  the  Joe  Camel  campaign 
was  not  directed  toward  children.  For 
example,  one  comment  argued  there 
was  no  evidence  to  suggest  that  brand 
recognition  had  anv  influence  on 
smoking  initiation.  This  same  comment 
also  complained  that  the  studies  relied 
on  by  FDA  were  ungeneralizable  and 
were  from  medical  journals,  not 
marketing  journals.  Another  comment 
argued  that  the  Pierce  study  cited  by  the 
agency  had  demonstrated  only  that 
Camel  and  Marlboro  were  thought  to  be 


the  most  advertised  brands  across  ail 
respondent  age  groups  '°* 

Several  comments  argued  that  the 
finding  m  the  Fischer  and  Mizerski 
studies  thai  children  recogmze  Joe 
Camel  did  not  necessarily  indicate  that 
'he\  liked  Joe  Camel,  let  alone  that  they 
would  be  more  likely  to  take  up 
cigarette  smoking  ''^  For  example, 
some  comments  from  \i^  tobacco 
mdustrv  discussed  the  Mizerski  study 
funded  by  RJR  and  criticized  FDA's  use 
of  it.  FDA,  as  noted  above,  had  dted  this 
study  in  the  1995  proposed  rule  to  show 
that  72  percent  of  6  year  olds  and  52 
percent  of  children  between  the  ages  of 
3  and  6  could  identify  Joe  Camel.  **° 
This  exceeded  the  recognition  rates  for 
Ronald  McDonald,  a  character 
frequently  advertised  on  television.  The 
comments,  however,  stated  that  the 
results  of  the  study  indicated  that  while 
recognition  of  the  cartoon  trade 
characters  and  liking  of  the  associated 
product  each  tended  to  increase  with 
age,  for  Joe  Camel,  at  every  age,  children 
who  recognized  Joe  Camel  were  more 
Ukely  to  report  disliking  cigarettes  than 
did  children  who  did  not  recognize  Joe 
Camel. 

Several  comments  also  cited  another 
study  by  Henke  (the  Henke  Study),  *" 
which  found  results  suggesting  that 
even  though  recognition  of  brand 
advertising  symbols  increases  with  age, 
recognition  does  not  necessarily 
indicate  favorable  attitudes  about  a 
product.  Although  the  children  in  the 
study  were  generally  able  to  recognize 
Joe  Camel,  97  percent  of  the 
respondents  reported  that  cigarettes 
were  "bad  for  you,"  and  all  but  one  of 
the  minors  stated  that  cigarettes  were  for 
adults.  Several  comments  also 
mentioned  a  November  1993  Roper 
survey  of  over  1,000  yoxmg  people 


><» Pierce,  J.,  et  aL,  "Does  Tobacco  Advertising 
Target  Young  People  to  Start  Smoking?  Evidence 
from  California,"  JAMA.  vol.  266,  No.  22,  p.  3154- 
3158,  1991. 

'""Fischer.  P.  N*,  et  a!.,  "Brand  Logo  Recognition 
by  Children  Aged  3  to  6  Years;  Mickey  Mouse  and 
Old  Joe  the  Camel,"  vol.  266,  pp.  3145-3148, 1991: 
Mizerski,  R..  "The  Relationship  Between  Cartoon 
Trade  Character  Recognition  and  Product  Category 
Attitude  in  Young  Children,"  presented  at 
"Marketing  and  Public  Policy  Conference."  May 
13-14, 1994. 

""Independent  research  by  Fischer  found  that  91 
percent  of  6  year-olds  and  30  percent  of  3  year-olds 
recognized  )oe  Camel.  Fischer,  P.  M.,  J.  W. 
Schwartz,  A.  O.  Goldstein,  and  T.  H.  Rojas,  "Brand 
Logo  Recognition  by  Children  Aged  3  to  6  Years: 
Mickey  Mouse  and  Old  loe  the  Camel,"  JAMA,  vol. 
266,  pp.  3145-3148.  1991. 

'"Henke,  L.,  "Young Children's  Perceptions  of 
Cigarette  Brand  Advertising  Symbols:  Awareness, 
Affect  and  Target  Market  IdentiGcation,"  Journal  of 
Advertising,  in  press. 


between  ages  10  and  17.  '^^  This  survey 
found  that  97  percent  of  those  youths 
who  recognized  "Joe  Camel"  had 
negative  opinions  about  smoking. 

Finally,  these  comments  also  stated 
that  the  Joe  Camel  campaign  did  not 
increase  the  smoking  rates  of  minors. 
The  comments  dted  to  data  from  CDC's 
Office  of  Smoking  and  Health's  (OSH's) 
study  "1993  Teenage  Attitudes  and 
Practices  Survey,  Public  Use  Data  Tape" 
(TAPS  n)  "3  that  show  that,  contrary  to 
FDA's  assertion  and  citation  to  data 
from  Monitoring  the  Future,  '^*  there 
has  not  been  an  increase  in  youth 
smoking  rates  as  a  result  of  the  Joe 
Camel  campaign. 

Conversely,  several  comments  from 
professional  assodations  and  many 
from  private  citizens  supported  FDA's 
tentative  conclusion  that  some  tobacco 
advertising  campaigns — particularly  Joe 
Camel — are  very  effective  with  children. 
Some  comments  referred  to  the  same 
research  evidence  dted  by  FDA  in  the 
1995  proposed  rule. 

It  is  not  the  agency's  position  that  the 
recognition  studies  provide  evidence  of 
the  effed  of  this  campaign  upon  the 
smoking  habits  of  children.  The  Henke 
study  found  that  children  age  6  and 
younger  do  not  smoke  and  uniformly 
report  that  they  dislike  smoking.  "* 
However,  although  young  children 
usually  dislike  smoking,  many  of  them 
later  do  smoke.  FDA's  point  in  using  the 
recognition  studies  was  that  advertising 
for  Camel  dgarettes  was  so  pervasive 
and  appealing  to  young  people  that 
children  saw  the  advertisements  and 
assimilated  them  even  though  they  were 
too  young  to  even  think  about  smoking. 
These  studies  provide  important 
evidence  of  the  pervasiveness  of  tobacco 
advertising. 

The  Henke  study  (cited  by  comments 
opposed  to  the  1995  proposed  rule), 
which  reported  that  although 
recognition  of  brand  advertising 
symbols  increases  with  age,  recognition 
does  not  necessarily  indicate  favorable 
attitudes  toward  a  produrt — is  subjed  to 


1 1 J  Roper  Starch,  "Advertising  Character  and 
Slogan  Survey,"  pp.  16-17,  November  1993 
(conducted  for  R.  J.  Reynolds  Tobacco  Co.l. 

'»  "1993  Teenage  Attitudes  and  Practices  Survey, 
Public  Use  DaU  Tape,"  CDC,  OSH.  p.  3, 1993 
(unpublished  data). 

'"Jobnstoo,  L  D.,  P.  M.  O'Malley,  and  ).  G. 
Bachman.  National  Survey  Results  on  Drug  Use 
from  the  Monitoring  the  Future  Sun^.  1975-1993 
vol.  I:  Secondary  School  StudenU,  Rockville.  MD, 
DHHS.  Public  Health  Service  (PHS),  National 
Institutes  of  Health  (NIK),  National  Institute  on 
Drug  Abuse  (NIDA).  NIB  Pub.  No.  94-3809, 1994. 

"'Henke,  L,  "Young  Children's  Perceptions  of 
Cigarette  Brand  Advertising  Symbols:  Awrareness, 
Afbct  and  Target  Market  Identification,"  Journal  of 
Adveititing,  in  press. 
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many  of  the  samo  cnticisms  as  those 
leveled  by  the  tobacco  industry  at 
studies  cited  by  FDA,  and  in  fact 
contains  more  serious  flaws  that  suggest 
that  Its  results  should  be  interpreted 
with  a  great  deal  of  caution. 

First,  the  sample  employed  in  this 
study  was  both  madequate  to  test  the 
author's  hypotheses,  and  is 
nongeneralizable  to  other  populations. 
There  were  only  83  participants  in  the 
study;  this  sample  is  too  small  to  allow 
for  adequate  power  to  test  the  author's 
fine-grained  hypotheses  concerning  age. 
in  fact,  the  inadequate  sample  sire  led 
the  author  to  collapse  the  participants 
into  three  age  groups  for  many  analyses, 
which  meant  that  3-year  olds  were 
placed  into  the  same  group  as  children 
who  were  5-and-a-half  years  old.  In 
addition,  participants  all  were  recruited 
from  middle  class  neighborhoods  in  the 
same  "small  coastal  town"  in  Maine. 
Racial  breakdowns  were  not  presented, 
but  It  is  likely,  given  the  demographics 
of  upstate  Maine,  that  whites  were 
overrepresented  and  African-Americans 
underrepresented.  In  addition,  males 
were  overrepresented.  At  best,  the 
sample  represents  the  population  of  3- 
to  8-year-old  children  in  that  small  town 
in  Maine,  but  it  is  not  even  clear  that 
this  is  the  case. 

Second,  the  interview  process  used  to 
collect  data  in  the  study,  and  even  the 
nature  of  the  interviewers  themselves, 
greatly  limit  the  conclusions  that  may 
be  drawn  from  the  study,  The  study 
used  six  different  interviewers,  five  of 
whom  were  college  undergraduates,  and 
one  of  whom  was  a  child  care 
professional.  Each  interviewer 
participated  in  but  a  single  training 
session  before  collecting  data.  Further, 
not  all  of  the  interviewers  were  blind  to 
the  hypotheses  of  the  study.  This  is  a 
great  concern,  considering  the  very 
subjective  natiu^  of  the  interview.  It  was 
not  reported  whether  who  the 
interviewer  was  had  significant  effects 
on  the  results  of  the  study  (and  indeed 
the  sample  size  is  probably  too  small  to 
permit  such  an  analysis),  but  it  is 
unlikely  that  all  six  interviewers 
conducted  the  interviews  in  precisely 
the  same  way  or  eUcited  the  same  types 
of  responses  from  the  participants. 

The  interview  process  itself  appeared 
to  be  highly  biased  and  subjective  in 
nature.  It  is  not  surprising  that  the 
children  overwhelmingly  reported  that 
cigarettes  were  "bad  for  you"  and  were 
meant  for  adults,  given  that  they  were 
bemg  interviewed  face-to-face  by  adult 
suangers.  Any  potential  differences 
attributable  to  recognition  of  cigarette 
advertising  were  probably  masked  by 


the  intimidating  presence  of  the 
interviewer.  Further,  the  answers  to 
questions  such  as  "Do  you  like  this 
product  or  not  like  this  product?."  and 
"Is  this  product  good  for  you  or  bad  for 
you?"  can  depend  to  a  great  extent  on 
the  manner  in  which  they  are  asked 

Overall,  the  small,  nonrepresentative 
sample,  the  excessive  number  of 
questionable  int*viewers,  and  the 
interview  process  itself  all  cast  serious 
doubt  on  the  value  of  this  study. 
Finally,  as  noted  in  the  previous 
paragraph,  children  almost  uniformly 
report  that  smoking  is  bad,  but  many  of 
them  will  smoke  in  the  future  in  part 
due  to  the  appeal  created  for  the 
product  by  advertising. 

Additional  studies — Two  additional 
studies  on  this  issue  of  recognition  were 
submitted  to  the  docket.  The  first,  an 
article  by  Joel  S.  Dubow,  »i6  merely 
commented  on  several  general  studies 
on  recall  of  advertising.  The  result  was 
that  children  and  especially  adolescents 
remember  more  about  advertising  than 
adults.  (FDA  agrees  with  the  point  that 
advertising  is  more  memorable  to 
childrea.)  Further,  all  the 
advertisements  tested,  and  those  that 
children  and  adolescents  remembered 
so  well,  were  either  on  television  or 
presented  in  a  movie  theater  setting. 
Children  and  adolescents  are  more 
visually  oriented  than  adults;  they 
remember  what  they  see  on  television. 
However,  as  noted,  commercials  for 
cigarettes  are  not  on  television  and  so 
the  high  recognition  rates  of  Joe  Camel 
cannot  be  accoimted  for  on  that  basis. 
Thus,  the  study  begs  the  same  question 
that  is  raised  by  the  Mizerski  study: 
Where  did  those  3  to  6  year  olds  see  the 
cigarette  advertisements  they  found  so 
memorable? 

The  answer  may  be  provided  by  the 
second  recognition  study  submitted  by 
RJR.  One  study  was  conducted  by  Roper 
Starch  in  November  1993  for  RJR  and 
tested  yoimg  people's  recognition  of 
advertising  characters.  The  results  of 
that  study  show  that  Joe  Cinel  was 
recognized  by  86  percent  of  all  10  to  17 
year  olds,  in  both  aided  and  unaided 
recall.  The  characters  with  greater 
recognition  were  all  televised 
characters:  the  Energizer  Bunny,  Ronald 
McDonald,  the  Keebler  Elves,  etc. 
Recognition  scores  for  those  characters 
were  in  the  97  percent  to  100  percent 
range.  Of  more  interest,  95  percent  of 
those  who  recognized  Joe  Camel  knew 
that  he  sold  cigarettes,  similar  to  the 


product  famiUarity  rates  for  the  other 
characters,  i'' 

But  perhaps  the  most  interesting 
answers  were  those  provided  bv  the 
children  who  responded  that  they  knew 
that  Joe  Camel  sold  cigarettes.  In 
response  to  the  question,  '  ipjlease  tell 
me  the  ways  that  you  might  have  seen 
or  heard  about  this  character.'  51 
percent  said  the  information  came  from 
a  billboard  advertisement,  45  percent 
said  from  an  advertisement  in  a 
magazine.  32  percent  said  from  an 
advertisement  in  the  store,  and  22 
percent  said  on  a  tee  shirt  A  sizable 
group  said  they  had  seen  him  on 
television  (42  percent).  On  the  other 
hand,  all  the  other  characters  were 
identified  as  having  been  on  television 
(88  percent  to  100  percent).  Recognition 
based  upon  billboard  exposure  for  these 
other  characters  was  between  6  percent 
and  1.3  percent  .Most  were  not 
recogmzed  as  having  been  on  tee  shirts. 

Clearly,  cigarettes  are  marketed 
differently  than  most  consumer 
products,  nonetheless,  whatever  the 
marketing  mix  used  by  the  tobacco 
industry,  cigarette  adverti.seraents  are 
clearly  being  seen  and  assimilated  by 
those  too  young  to  be  interested  in  or  to 
have  started  smoking. 

A  second  type  of  study,  provided 
evidence  of  the  effect  of  this  campaign 
on  adolescent  smoking  rates.  As  noted, 
one  comment  disputed  that  there  was  a 
rise  in  young  people's  smoking  rates 
that  conesponded  to  the  introduction  of 
the  loe  Camel  campaign  The 
significance  of  this  argument  is  that  if 
smoking  rates  after  the  introduction  of 
the  Joe  Camel  advertising  campaign  did 
not  rise,  there  is  littie  reason  to  beHeve 
that  the  campaign  caused  young  people 
to  take  up  smoking.  This  comment 
referred  to  its  own  analysis  of  smoking 
trends,  which  it  stated  were  derived 
from  TAPS  D  "8  data  and  not  fix)m  the 
data  in  Monitoring  the  Future  used  by 
FDA.  i'9 

FDA  has  provided  a  more  detailed 
answer  to  this  comment  above.  As 
explained  there,  the  agency  finds  this 
comment  to  be  without  merit.  The 
Monitoring  the  Future  study  is  the  most 
consistent  source  of  data  available  on 
youth  smoking  rates,  RJR's  expert.  Dr.  J. 


"•Dubow,  J.  S.,  •' Advertising  Recognition  and 
Recall  by  Age-Including  Teens,"  Journal  of 
Advertising  Research,  pp.  55-60.  Sept/Oct  1995. 


"'"Advertising  Character  and  Slogan  Survey," 
pp.  10,  12.  22-23. 

"•"Current  Trends:  Changes  in  the  Cigarette 
Brand  Preferences  of  Adolescent  Smokers— United 
States,  1989-1993,'  KfMWB.  CDC.  voL  43.  pp.  577- 
581,  Aug  19,  1994. 

"■Johnston,  L  D.,  P.  M.  O'Malley,  and  J.  G. 
Bachman.  Natioital  Survey  BesuHs  on  Drug  Use 
from  the  Monitoring  the  Future  Study,  1975-1993: 
Vol.  I;  Secondary  School  Students.  DHHS,  PHS, 
NIH.  NIDA.  NIH  Pub.  Na  94-3809,  1994. 
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Howard  Beales,  III,  has  referred  to  it  as 
"[t]he  most  consistent  data  available"  to 
track  the  incidence  of  teen  smoking  over 
time.  120  Moreover.  Dr.  Beales  noted  that 
other  Government  studies  are 
"sporadic"  and,  by  implication,  cannot 
be  relied  upon  to  give  an  accurate 
picture  of  overall  smoking  trends. 

The  Monitonng  the  Future  Study 
indicates  that  from  1987  to  1993.  the  30- 
day  smoking  rates  and  daily  smoking 
rates  for  male  high  school  seniors 
increased  steadily,  although  with 
variations  in  some  years.  '^^  During  that 
same  period,  Camel's  share  of  the  youth 
market  rose  from  below  4  percent  to 
around  13  percent  (60  FR  41314  at 
41330). 

These  data  do  not  absolutely  prove 
that  Camel  advertising  "caused"  a  rise 
in  youth  smoking.  However,  they  do 
provide  further  evidence  that  the  Joe 
Camel  campaign  had  an  effect  on  youth 
smoking  rates. 

(13)  Comments  from  the  tobacco 
industry  maintained  that  FTC's 
investigation,  which  failed  to  produce 
"evidence  to  support"  FTC  action 
against  RJR  for  the  Joe  Camel  campaign, 
should  have  been  dispositive  of  the 
issue.  Therefore,  the  comments  argued, 
it  is  inappropriate  for  FDA  to  use  the 
campaign  as  evidence  that  advertising 
causes  children  to  start  to  smoke.  The 
comments  maintained  that  the  FTC 
review  included  the  same  studies  relied 
upon  by  FDA  to  condemn  the  Joe  Camel 
campaign. 

Comments  stated  further  that 
Congress  has  vested  jurisdiction  in  FTC 
to  prosecute  unfair  and  deceptive 
advertising  of  tobacco  products,  and 
that  it  has  sole  jurisdiction  in  this  area. 
(See  Federal  Trade  Commission  Act  (the 
FTC  Act)  (15  U.S.C.  41).)  These 
comments  noted  further  that  FTC  has 
shown  its  abiUty  to  fulfill  its 
responsibiUties  in  this  area,  citing  two 
recent  consent  agreements  secured  by 
FTC.  One  was  against  RJR  for 
advertising  that  disputed  some  of  the 
health  risks  of  smoking.  (See  In  the 
matter  of  R.  /.  Reynolds  Tobacco 
Company,  113  FTC  344  (1990).)  The 
other  was  against  American  Tobacco 
Company  for  allegedly  misleading 
statements  about  tar  and  nicotine 
ratings.  (See  In  the  matter  of  The 
American  Tobacco  Company,  Dkt.  No. 


C-3547  (Consent  Order,  January  31, 
1995).) 

On  the  other  hand,  comments  from 
two  national  health  organizations 
alleged  that  the  fact  FTC  concluded  it 
was  imable  to  take  action  against  Joe 
Camel  demonstrates  that  the  FTC  Act,  as 
it  is  currently  being  interpreted  by  the 
Commission,  is  not  sufficient  to  protect 
American  youth  fix)m  inappropriate 
tobacco  advertising  and  that  FDA, 
therefore,  needs  to  take  action  under  its 
authority. 

The  industry  comments 
misapprehend  FDA's  citation  to  the  Joe 
Camel  campaign.  As  noted  above,  FDA 
cited  to  numerous  studies  that  had  been 
performed  by  independent  researchers 
on  children's  recognition  of  the  main 
character  of  a  youth  oriented  advertising 
campaign  (60  FR  41314  at  41333).  The 
agency  also  cited  to  several  documents 
that  it  had  obtained  that  indicated  that 
RJR  may  have  intended  for  its  Joe  Camel 
campaign  to  appeal  to  and  attract  young 
people  (60  FR  41314  at  41330).  FDA's 
discussion  of  the  marketing  success  of 
the  Joe  Camel  campaign  is  not  intended 
to  suggest  that  FDA  had  found  or 
concluded  that  the  Joe  Camel  campaign 
violated  any  law,  but  that  FDA  had 
found  in  that  success — ^tripling  Camel's 
share  of  the  youth  market — support  for 
restricting  such  activities  in  the  future 
through  rulemaking. 

Moreover.  FTC  did  not  disagree  with 
FDA's  use  of  the  campaign.  In  its 
comment  to  FDA  on  the  1995  proposed 
rule.  FTC  stated,  "This  decision  [by  FTC 
to  close  the  RJR  investigation  without 
issuing  a  complaint]  does  not  contradict 
FDA's  conclusion."  FTC  continued  that 
its  failure  to  initiate  legal  action  did  not 
"mean  that  cigarette  and  smokeless 
tobacco  advertising,  in  the  aggregate,  is 
not  one  of  a  number  of  factors  that 
'play[s]  an  important  role  in  a  youth's 
decision  to  use  tobacco.'"  *" 

,(14)  The  other  citation  to  the  Joe 
Camel  campaign  (60  FR  41314  at  41330) 
utilized  RJR's  documents  to  illustrate 
the  youth  focus  of  one  advertising 
campaign  through  use  of  the  company's 
own  docimients.  Some  comments 
received  from  the  tobacco  industry 
(including  one  from  RJR),  trade 
associations,  and  some  individuals 
disagreed  with  this  use  and  stated  that 
the  Camel  campaign  was  designed  to, 
and  did  in  fact,  attract  the  attention  of 


120  Beales,  J.  H.,  "Teenage  Smoking:  Fact  and 
Fiction,"  The  American  Enterprise,  vol.  21,  March/ 
April  1994. 

"■Johnston,  L.  D..  P.  M.  O'Malley.  and  J.  G. 
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1"  FTC  analyzed  the  complaint  recommendation 
before  it  under  itj  unfairness  jurisdiction.  An  action 
is  unfoir  if  it  causes  substantial  consumer  injury, 
without  offsetting  benefits  to  consumers  or 
competition,  which  consumers  cannot  reasonably 
avoid.  [International  Harvester,  194  FTC  949. 1070. 
1984.) 


young  adult  smokers,  aged  18  to  24. 
These  comments  stated  that  the  Joe 
Camel  campaign  was  directed  to  adult 
smokers,  specifically  existing  male 
Marlboro  smokers  aged  18  to  24.  The 
comments  stated  that  the  illustrated 
character  Joe  Camel  was  developed  to 
reposition  the  brand  by  stressing  images 
and  characteristics,  such  as  the  "Smooth 
Moves"  image,  which  appeal  to  the 
young  adult,  particularly  male, 
Marlboro  smoker. 

Industry  comments  further  stated  that 
the  company  conducted  no  market 
research  on  nonsmokers,  and  that  the 
campaign  reached  adult  smokers  aged 
18  to  24  years.  One  comment  postulated 
that  it  is  merely  the  cartoon  form  of  Joe 
Camel  that  causes  people  to  mistakenly 
believe  that  Joe  Camel  is  child-oriented. 
It  stated  further  that  many  adult 
products  are  advertised  using  illustrated 
characters,  such  as  the  Pink  Panther  for 
fiberglass  insulation,  Garfield  the  Cat  for 
a  hotel  chain,  Mr.  Clean  for  household 
products,  and  the  Peanuts  characters  for 
life  insurance.  Moreover,  RJR  stated  that 
it  made  efforts  to  ensure  that  the  ad 
copy  and  promotional  activity  for  Joe 
Camel  would  not  appeal  to  minors.  It 
said  that  a  skateboard  promotion 
proposed  by  an  advertising  agency  was 
rejected  by  the  company  because  it  was 
assumed  that  skateboarding  is 
disproportionately  engaged  in  by 
children  and  adolescents.  Similarly, 
marketing  research  included  25  to  34 
year  olds  "to  serve  as  a  safety  check  to 
make  sure  that  the  concept  appeal  did 
not  skew  too  young." 

These  comments  further  stated  that 
Joe  Camel  advertisements  were  directed 
to,  and  reached,  the  intended  market. 
Examples  of  publications  in  which  the 
Joe  Camel  advertisements  were  placed 
are  Cycle  Worid,  Penthouse, 
Gentleman 's  Quarterly,  and  Road  and 
Track.  Joe  Camel's  share  of  18  to  24  year 
olds  increased  by  6.9  percentage  points, 
from  3.2  in  1986,  the  year  before  Joe 
Camel's  inception,  to  10.1  by  the  end  of 
1994.  The  comment  stated  that  Camel's 
and  Marlboro's  growth  came  at  the 
expense  of  other  brands.  These 
comments  are  consistent  with  the 
industry's  assertion  that  this  is  the 
whole  point  of  cigarette  advertising:  to 
encourage  current  smokers  to  buy  the 
advertised  brand  either  by  switching 
brands  or  remaining  loyal  to  their 
existing  brands.  (This  comment  states 
that  because  there  is  no  evidence  that 
smoking  rates  have  risen  among 
adolescents,  there  cannot  be  a  reason  to 
believe  that  Camel's  success  among 
adolescents  came  from  nflw,  as  opposed 
to  existing,  smokers.  See  section  in.B.  of 
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this  document  for  a  refutation  of  the 
industry  assertion  that  smoking  rates 
among  adolescents  are  static] 

In  contrast,  comments  from  health 
organizations  and  concerned  citizens 
stated  that  Joe  Camel  has  been 
successful  in  attracting  underage 
smokers  These  comments  further  stated 
the  belief  that  the  campaign  was 
intended  to  attract  children,  citing  the 
methods  of  advertising  and  promotion 
employed  as  evidence  of  its  intention  to 
appeal  to  children.  For  example,  one 
comment  stated:  "*  *  *  T-shirts  and 
caps,  like  those  marketed  with  'Joe 
Camel'  are  found  in  disproportionate 
numbers  of  children." 

FDA  continues  to  beUeve  that  RJR 
do<;;uments  do  illustrate  the  creation  of 
and  e.xecution  of  a  decidedly  youth- 
onented  campaign. 

FDA  finds  that  previously 
confidential  RJR  documents  provide 
convincing  evidence  of  the  company's 
intention  to  attract  young  smokers  and 
so-called  presmokers  to  its  Camel  brand. 
These  documents,  identified  as  RJR 
marketing  documents  and  submitted 
during  the  comment  period,  reflect  a 
company  policy  that  in  order  to  grow 
and  ensure  a  profitable  future,  the 
company  must  develop  new  brands  that 
would  appeal  to  and  capture  a  share  of 
the  youth  market.  These  young  people 
were  described  as  "presmokers"  and 
learners  "  in  RfR  marketing  language 
and  were  identified  as  being  14  to  18 
year  olds. 

While  the  documents  concerning  the 
Camel  campaign  (focus  group  reports, 
etc.]  submitted  by  RJR  to  the  rulemaking 
docket  do  not  identify  the  under-18 
^oup  as  the  company's  target,  the 
implication  arises  from  the  company- 
submitted  documents  that  the  Camel 
campaign  was  the  logical  outgrovrth  of 
the  planning  and  forecasting  contained 
in  the  heretofore  confidential  marketing 
documents. 

In  a  1972  memo  entitled  "Research 
Planning  Memorandum  on  the  Nature  of 
the  Tobacco  Business  and  the  Crucial 
Role  of  Nicotine  Therein,"  the  author, 
Claude  Teague  Jr.,  Assistant  Director  of 
Research  and  Development,  wrote: 

iHt  may  be  well  to  consider  another  aspect 
of  our  business,  that  *  *  *  the  fiactors  which 
induce  a  presmoker  or  nonsmoker  to  become 
ti  habituated  smoker.  *  *  *  He  does  not  start 
smoking  to  obtain  undefined  physiological 
gratifications  or  reliefs,  and  certainly  he  does 
not  start  to  smoke  to  satisfy  a  nonexistent 
craving  for  nicotine.  Rather,  he  appears  to 
start  to  smoke  for  purely  psychological 
reasons — to  emulate  a  valued  image,  to 
conform,  to  experiment,  to  defy,  to  be  daring, 
to  have  something  to  do  with  his  hands,  and 
the  like.  Only  after  experiencing  moking  for 


some  period  of  time  do  the  physiological 
"satisfactions"  and  habituation  t)ecome 
apparent  and  needed.  Indeed,  the  first 
smoking  experiences  are  often  unpleasant 
until  a  tolerance  for  nicotine  has  been 
developed.  *  *  *  [I]f  we  are  to  attract  the 
nonsmoker  or  presmoker,  there  is  nothing  in 
this  type  of  product  that  he  would  currently 
understand  or  desire.  We  have  deliberately 
played  down  the  role  of  nicotine,  hence  the 
nonsmoker  has  little  or  no  knowledge  of 
what  satisfactions  it  may  offer  him  and  no 
desire  to  try  it  Instead,  we  somehow  must 
convince  him  with  wholly  irrational  reasons 
that  he  should  try  smokuig,  in  the  hope  that 
he  will  for  himself  then  discover  the  real 
"satisfactions"  obtainable. '" 

In  1973,  the  same  author  reported  in 
another  memo,  "Research  Planning 
Memorandum  on  Some  Thought  about 
New  Brands  of  Cigarettes  for  the  Youth 
Market,"  his  thoughts  on  how  to  acquire 
a  portion  of  the  important  youth  market: 
(Wje  should  simply  recognize  that  many  or 
most  of  the  "21  and  under"  group  will 
inevitably  become  smokers,  and  offer  them 
an  opportunity  to  use  our 
brands.Realistically,  if  our  Company  is  to 
survive  and  prosper,  over  the  long-term  we 
must  get  our  share  of  the  youth  market  In  my 
opinion  this  will  require  new  brands  tailored 
to  the  youth  market;  I  believe  it  unrealistic 
to  expect  that  existing  brands  identified  with 
an  over-thirty  'establishment'  market  can 
ever  become  the  'in'  products  with  the  youth 
group.  Thus  we  need  new  brands  designed  to 
be  particularly  attractive  to  the  young 
smoker,  while  ideally  at  the  same  time  being 
appealing  to  all  smokers.  "* 

Mr.  Teague  then  described  the  factors 
he  thought  must  be  taken  into  account 
in  designing  a  brand  that  would  attract 
young  people: 

Several  things  will  go  to  make  up  any  such 
new  "youth"  brands,  the  most  important  of 
which  may  be  the  image  and  quality-which 
are.  of  course,  interrelated.  The  questions 
then  are:  What  unage?  and  What  quality? 
Perhaps  these  questions  may  best  be 
approached  by  consideration  of  factors 
influencing  pre-smokers  to  try  smoking,  learn 
to  smoke  and  become  confirmed  smokers.  * 
•  •  For  the  pre-smoker  and  "leamer"  the 
physical  effects  of  smoking  are  largely 
unknown,  unneeded,  or  actually  quite 
unpleasant  or  awkward.  The  expected  or 
derived  psychological  effiects  are  largely 
responsible  for  influencing  the  pre-smoker  to 
try  smoking,  and  provide  sufficient 
motivation  during  the  "learning"  period  to 
keep  the  "leamer"  period  going,  despite  the 
physical  unpleasantness  and  awkwardness  of 
the  period.  •  •  *  «» 

Mr.  Teague  continues  with  some 
reasons  why  young  people  smoke  and 


'"Teague,  C,  Betearch  Phmning  Memorandum 
on  the  Nature  of  the  Tobacco  Business  and  the 
Civcial  Bole  of  Nicotine  Thaein,  pp.  4-5,  1972. 

'"Teague.  C,  Besearch  Planning  Memorandum 
on  Some  Thought  About  New  Brands  for  Cigarettes 
for  the  Youth  Market,  p.  1, 1973. 

'»»w.,pp.i-a. 


then  gives  advice  on  the  type  of 
advertising  campaign  that  would  appeal 
to  the  presmoker  group  based  on  these 
reasons: 

A.  Group  Identification — Pre-smokers  learn 
to  smoke  to  identify  with  and  participate  in 
shared  experiences  of  a  group  of  associates. 

If  the  majority  of  one's  closest  associates 
smoke  cigarettes,  then  there  is  strong 
psychological  pressure,  particularly  on  the 
young  person,  to  identif\'  with  the  group, 
follow  the  crowd,  and  avoid  being  out  of 
phase  with  the  group's  value  system  even 
though,  paradoxically  the  group  value  system 
may  esteem  individuality.  This  provides  a 
large  incentive  to  begin  smoking. 
•         *         *  •         * 

(The  brand's]  promotion  should  emphasize 
togetherness,  belonging  and  group 
acceptance,  while  at  the  same  time 
emphasizing  individuality  and  "doing  ones 
own  thing." 

B.  Stress  and  Boredom  Relief— The  teens 
and  early  twenties  are  periods  of  intense 
psychological  stress,  resdessness  and 
boredom.  Many  socially  awkward  situations 
are  encountered,  [the  documents  mentions 
smoking  gives  you  something  to  do  with  your 
hands — find  an  ashtray  etc.] 

C.  Self-image  Enhancement — The  fragile, 
developing  self-image  of  the  young  person 
needs  all  of  the  support  and  enhancement  it 
can  get.  Smoking  may  appear  to  enhance  that 
self-image  in  a  variety  of  ways.  IValues 
mentioned  in  the  document  include 
adventurousness.  adult  image.]  If  one  values 
certain  characteristics  in  specific  individuals 
or  types  and  those  persons  or  types  smoke, 
then  if  one  also  smokes  he  is  psychologically 
a  little  more  like  the  valued  image.  This  self- 
image  enhancement  effect  has  traditionally 
been  a  strong  promotional  theme  for  cigarette 
brands  and  should  continue  to  be 
emphasized. 

D.  Experimentation — There  is  a  strong 
drive  in  most  people,  particularly  the  young, 
to  try  new  things  and  experiences.  This  drive 
no  doubt  leads  many  presmokers  to 
experiment  with  smoking,  simply  because  it 
is  there  and  they  want  to  know  more  about 

it  A  new  brand  offering  something  novel  and 
different  is  likely  to  attract  experimenters, 
young  and  old,  and  if  it  offers  an  advantage 
it  is  likely  to  retain  those  users,  '^b 
In  March  1976  R.  J.  Reynolds'  Research 
Department  created  a  memo  entitled. 
"Planning  .Assumptions  and  Forecast  for 
the  Period  19**-1986  for  R.  J.  Reynolds 
Tobacco  Company."  Under  a  heading, 
The  Tobacco  Industry  and  R.  J. 
Reynolds  Tobacco  Company — 
subheading  E.  Products — the  memo 
states: 

The  present  large  number  of  people  in  the 
18-3,5  year  old  age  group  represents  the 
greatest  opportunity  for  long-term  cigarette 
sales  growth.  Young  people  will  continue  to 
become  smokers  at  or  above  the  present  rates 
during  the  pro|ection  period.  The  brands 
which  these  beginning  smokers  accept  and 


>W..  pp.  6-7. 
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use  will  become  the  dominant  brands  in 
future  years.  Evidence  now  available  *  *  * 
indicatels]  that  the  14  to  18  year  old  group 
is  an  increasing  segment  of  the  smoking 
population.  RJR  must  soon  establish  a 
successful  new  brand  in  this  market  if  our 
position  in  the  industry  is  to  be  maintained 
over  the  long  term. 
(Emphasis  omitted.)  '^^ 

By  the  mid  to  late  1980's,  RJR  was 
marketing  its  newly  revitalized  Camel 
brand  to  "young  adults"  18  to  20  years 
old.  According  to  an  internal  memo 
cited  in  the  Wall  Street  Journal,  ^2*  the 
business  plan  for  1 990  had  a  single- 
minded  focus  on  getting  young  adults, 
especially  the  18  to  20  year  olds,  to 
smoke  Camels.  The  brand  was  to  be 
refocused  on  young  adult  smokers,  aged 
is  to  24  with  a  strong  emphasis  on 
males  18  to  20. 129 


"'  An  RJR  spokesperson  referred  to  these 
documents  and  did  not  dispute  their  validity.  (See 
Levy.  D.,  "RJR  Memo  Targeted  Teen  Market,"  USA 
Today,  p.  ID,  October  6,  1995;  "Report:  Teen 
Cigarettes  Eyed,"  AP  Online.  October  4. 1995.); 
Planning  Assumptions  and  Forecast  for  the  Period 
l97'-l966forR.J.  Reynolds  Tobacco  Company, 
Research  Department,  1976. 

'"Freedman,  A.  M.,  and  S.  L.  Huang,  "Reynolds 
Marketing  Strategy  Sought  to  Get  Young  Adults  to 
Smoke  Camels,"  Wall  Street  Journal,  p.  BlO,  col.  3, 
November  2, 1995. 

'^'A  1984  strategic  research  document,  authored 
by  Diane  Burrows  of  R.  J.  Reynolds  and  entitled 
"Younger  Adult  Smokers:  Strategies  and 
Opportunities,"  came  to  FDA's  attention  as  a  result 
of  its  inclusion  as  an  exhibit  attached  to  a  brief  filed 
by  the  State  of  Miimesota  and  Blue  Cross  in  Ramsey 
County  District  Court  in  litigation  involving  the 
seven  tobacco  companies.  Tbe  document  was  also 
described  in  numerous  press  accounts  of  the  event 
(e.g.,  Phelps,  D.,  and  J.  Hodges,  "Suit:  Kids  were 
focus  of  Reynolds  strategy.  Documents  filed  in 
state's  lawsuit  against  the  tobacco  industry  show 
bow  R. ).  Reynolds  targeted  young  smokers  as 
critical  to  the  industry's  future,"  Star  Tribune,  lA, 
July  11, 1996;  Worklan,  P.,  "R.  J.  Reynolds  Secret 
Report  Targets  Young  Adult  Market,"  Chicago 
Tribune,  N19,  July  11,  1996.)  Although  the  agency 
has  not  relied  on  this  memo  as  part  of  the 
justification  for  this  rule.  FDA  is  citing  to  it  here 
because  it  is  relevant  to  the  issues  discussed. 

The  memo  indicates  that  by  1984.  R.  J. 
Reynolds  was  beginning  to  conduct  research  on  the 
concepts  detailed  above  that  were  developed  during 
the  1970's.  The  memo  describes  the  problem  facing 
Reynolds  at  that  time  of  declining  market  share  and 
then  proposed  a  solution:  "RJR's  consistent  policy 
is  that  smoking  is  a  matter  of  free,  informed,  adult 
choice  which  the  Company  does  not  seek  to 
influence.  However,  in  order  to  plan  our  business, 
we  must  consider  the  eflects  those  choices  may 
have  on  the  future  of  the  Industry.  Furthennoie,  if 
we  are  to  compete  effectively,  we  must  recognize 
the  imperative  to  know  and  meet  the  wants  of  those 
who  are  18  and  have  already  elected  to  smoke,  as 
well  as  those  of  older  smokers  (emphasis  added;." 

The  memo  recognizes  several  important  facts: 
"The  renewal  of  the  market  stems  almost  entirely 
from  IS-year-old  smokers.  No  more  than  5%  of 
smokers  start  after  age  24. "Moreover,  the  memo  also 
recognizes  that:  "Itlhe  brand  loyalty  of  18-year-old 
smokers  hi  outweighs  any  tendency  to  switch  with 
age.  Thus,  the  annual  influx  of  18-year-old  smokers 
provides  an  effortless,  momentum  to  successful 
■first  brands"." 


Documents  submitted  by  RJR  in  its 
comment  detail  its  plans  for  developing 
and  promoting  joe  Camel  as  the 
spokescharacter  for  the  brand.  In 
language  reminiscent  of  the  1973 
Teague  memo,  RJR  reemphasized  the 
importance  of  the  yoimg  adult  smokers 
(which  RJR  nicknamed  the  "YAS")— 
noting  that  only  5  percent  of  smokers 
start  after  age  24.  ^'o  Tiie  paper  noted 
that  40  percent  of  the  "virile"  segment 
have  made  a  brand  choice  at  age  18 — 
a  brand  to  which  they  will  be  loyal  for 
years  or  throughout  tiieir  smoking 
career.  Thus,  although  this  document 
describes  the  YAS  as  18  to  24  year  olds, 
the  company's  interest  appears  to  have 
been  with  those  yoimger  than  18  who 
are  in  the  process  of  selecting  their  first 
brand,  the  14  to  18  year  olds  described 
by  Teague. 

In  addition,  the  problem,  the  White 
Paper  emphasized,  was  that  Camel 
needed  a  facelift  to  make  it  relevant  to 
this  YAS  group.  Research,  they  noted, 
indicates  that  YAS  see  advertising  as 
"yoimger  adult  oriented"  when  it  is 
speaking  directly  to  them.  Therefore, 
advertising  needed  to  be  developed  to 
speak  to  the  target  audience,  to  appeal 
to  the  "hot  buttons"  of  youi^  people 
such  as  to  "escape  into  imagination." 
"Fantasy  to  these  smokers  can  mean 
imagining  a  place  to  escape  to  or  an 
image  of  yourself  that  is  better  than 
reality." 


These  "first  brands"  were  identified  as  those 
which  appeal  to  the  18-year-old  smoker  rather  than 
switchers  ages  19-24. 

The  memo  identifies  additional  factors  that  had 
to  be  considered  in  this  calculus:  (1)  Although  IB- 
to  24-year-olds  account  for  a  very  small  part  of 
market  share,  this  age  group  represents  tbe  future 
of  a  brand.  Those  young,  brand  loyal  smokers  who 
now  consume  very  few  cigarettes,  will  consume 
more  cigarettes  with  age  and  generally  remain  loyal 
to  this  first  brand,  its  brand  family  or  to  the 
company;  (2)  Although  young  smokers  are  easier  to 
switch  than  older  smokers,  a  brand  can  not  rely 
exclusively  on  switching  younger  smokers  to 
produce  a  lasting  brand  equity — the  major  and  most 
important  share  advantage  available  to  a  company 
is  to  have  a  cigarette  brand  relevant  to  young  people 
and  accepted  by  them  as  their  "first  brand." 

The  reports's  recommendation  was  to  research 
and  capitalize  on  tbe  factors  and  strategies  which 
have  been  successful  with  youth  brands  of  the  past. 
This  would  require  devoting  substantial  resources 
to  identifying  and  tracking  values,  wants,  and 
media  eRectiveness  relevant  to  younger  people. 
Because  of  the  sensitivity  of  this  young  market,  the 
memo  continued;  "brand  development/ 
management  should  encompass  all  aspects  of  the 
marketing  mix  and  maintain  a  long  term,  single- 
minded  focus  to  all  elements-product,  advertising, 
name,  packaging,  media,  promotion  and 
distribution.  (Emphasis  omitted)" 

This  must  include,  the  memo  stated,  a  careful 
emphasis  on  the  "imagery  and  product  positive*" 
relevant  to  "younger  adults." 

ISO  "White  Paper,  "  Camel  Advertising 
Development,  p.  1,  undated. 


The  YAS  group  also  relates  to 
excitement  and  fun,  noted  the  White 
Paper:  "Younger  adults  center  their 
lives  on  having  f"n  in  every  way 
possible  and  at  every  time  possible. 
Their  definition  of  success  is  enjoying 
today'  which  differentiates  them  from 
older  smokers.  Advertising  which 
incorporates  an  'exciting',  'fun', 
'humorous'  theme  provides  a  way  for 
these  smokers  to  'feel  good'  about  the 
message." 

By  1988  RJR  was  testing  its  new  ideas 
about  Camel.  It  described  the  results  in 
a  Marketing  Research  Report,  entitled 
Camel  "Big  Idea" Focus  Groups — 
Round  //dated  September  21, 1988,  and 
written  by  M.  R.  Bolger.  The  group  was 
composed  of  male  Marlboro  smokers 
ages  18  to  34.  Two  groups  were  men  18 
to  20,  two  groups  were  21  to  24,  and  one 
group  was  age  25  to  34  to  serve  as  a 
"safety  check"  to  make  sure  the  concept 
did  not  skew  too  yoimg.  Various  themes 
were  tested  and  one,  "Smooth  Moves." 
was  received  best  by  the  younger 
portion  of  the  target — those  that  had 
fewer  responsibilities,  are  single,  and  go 
to  parties.  The  focus  groups  also  showed 
that  premiums  (nontobacco  items) 
performed  best  among  the  younger 
portion  of  the  group.  Older  smokers 
were  more  discerning  and  saw  the  items 
as  being  of  little  value  to  them.  "^ 

What  resulted  from  this  research  was 
the  Joe  Camel  campaign,  an  imusually 
successful  effort,  particularly  with  the 
group  that  RJR  research  documents 
discussed — the  14  to  18  year  olds.  Thus, 
RJR  appears  to  have  used  its  research  on 
18  to  20  year  olds  to  its  advantage  with 
the  14  to  18  year  old  grou{>— a  group 
who  shares  many  of  the  same  interests 
and  "hot"  buttons  of  the  older  group. 
These  internal  dociunents  complement 
those  cited  in  the  preamble  to  the  1995 
proposed  rule.  In  the  preamble  to  the 
1995  proposed  rule,  FDA  described  two 
letters  from  RJR  sales  managers  about 
the  placement  of  YAS  [C^amel] 
merchandise.  Both  letters  stated  that 
high  school  neighborhoods  were  a  likely 
location  for  YAS.  RJR,  in  its  comments 
to  the  proposed  rule,  stated  that  those 
two  letters  were  mistakes.  However, 
these  latest  documents  rebut  RJR's 
comment.  The  mistake  made  by  the  two 
sales  representatives  was  in  speaking 
too  clearly  of  the  company's  intention. 

"Reg" — The  second  campaign 
reviewed  by  FDA  was  the  "Reg" 
campaign  used  in  the  United  Kingdom. 
One  comment  took  issue  with  FDA's 
claim  that  the  "Reg"  campaign  was 


">  Bolger,  M.  R.,  "Camel  Big  Idea'  Focus 
Groups— Round  n,"  Marketing  Reseatx:h  Report, 
September  21, 1988. 
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particulariy  efbctive  with  BiitiA 
adolescBDti  and  signed  that  the  study 
that  FDA  mUed  on  was  based  on 
iinmHahle  srldenoe  and  is  not 
appttcsbk  to  AoMrican  adolescents.  The 
comment  contended  that  there  was  no 
evldenoe  to  show  that  liking  the  "Rag" 
character  caussd  ehildrm  to  smoke  snd 
argued  instead  that  children  who 
smoksd  came  to  like  "Reg."  The 
comment  also  argued  that  the 
recognitian  task,  described  in  the  study, 
was  too  suggestive  and  biased,  and 
suggested  that  the  yoimg  people  vnn 
primed  and  pressured  to  say  they  had 
seal  the  advertisements  during  "gsmes" 
that  they  say  took  place  before  the 
recognition  task. 

First,  this  comment  is  wrong.  Gsmes 
were  played  during  another  portim  of 
the  study,  not  the  one  refiarwicBd.  The 
comment  confused  the  quantitative 
survey  with  the  qualitative.  Second, 
evidence  from  England  about  youth 
smoking  h^ts  is  no  less  probetive  than 
evidence  from  the  United  States,  as  it 
provides  insights  into  children's 
smoking  behavior. 

Smi^dng  Trends — A  few  comments 
were  critical  of  the  study  of  trends  in 
the  smoking  initiation  study,  which 
{bimd  8  tsmporal  relationship  between 
advertising  targeted  at  women  and 
rising  initiation  rates  among  girls  and 
jronng  women.  ^^  The  principal 
criticisms  were  that  the  authore  failed  to 
examine  the  actual  advertising 
campaigns  in  question,  that  FDA  &iled 
to  consider  ahonative  explanations  for 
the  study's  findings,  and  that  the  study's 
measures  were  subjective  and 
unreliable. 

In  response,  the  agency  reiterates  that 
it  did  not  dta  to  this  study,  or  any  one 
study,  as  "proof  that  advertising  during 
this  period  "caused"  a  rise  in  smoking 
initiation.  The  study  was  provided  as 
one  example  of  targeted  marketing  being 
"associated"  with  increases  in  cigarette 
consumpti<m  among  young  people.-'^  A 
logical  inference  to  be  dravim  from  the 
ciunulative  e£fect  of  such  studies  is  that 
advertising  does  play  a  role  in  young 
people's  smoking  behavior. 

e.  Evidence  that  youth  brand  choices 
an  related  to  advertising.  Virtually  all 


'"Ptew,  J.  P.,  L  La^  and  B.  A.  Olpln. 
"SmoUat  Initiadon  by  AdolMcmt  Girk  1944 
thjoogh  ISaa.  An  Anorirttoo  with  TaigMad 
Ail*wtiaiiig,~/AMA.  vol  271.  pp.  aoa-611. 1SS4. 

>**  A  man  nphkUcUMl  iDcunpk  of  thif  typ*  of 
tima  Mriw  MMljna  was  pubUdMd  by  tb*  PTC  to 
*liow  that  haahh  ckfant  in  food  MhrMtiaing  could 
ban  ■  hanafirUI  afiKt  npon  paopia'*  cxmaumptioo 
of  high  flbar  bnakfut  canal*.  (IppoUto.  P..  and  A. 
Mathioa.  HMtt  Oaiiaa  in  ildwitiaSif  and 
liiteAq^  A  Sbtrff  o<  tha  CafBB/ Mute.  Bonau  of 
Booaamica  Staff  Rapoft  PTC.  Angnat  19S9.) 


of  the  comments  from  the  tobttooo 
industry  claimed  that  cigarette  and 
smokeless  tobacco  manufecturers 
market  their  products  solely  to  eduhs. 
They  disputetd  the  fimMngy  of  studies, 
dted  by  FDA  in  the  preamble  to  the 
1995  propoeed  rule,  examining 
advertising  campaigns  that  had  been 
particularly  effective  with  children  In 
addition,  while  the  ctHnments 
acknowledged  that  younger  smokers  sre 
the  intended  targets  for  seme  cigarette 
advertising,  they  argued  that  only 
younger  smoken  of  legsl  age  were 
targeted. 

In  the  preamble  to  the  1995  proposed 
rule,  FDA  presented  a  number  of  studies 
showing  that  youth  cigarette  brand 
choices  are  related  to  advertising.  *** 
These  studies  showed  that  young  people 
smoke  many  fewer  brands  than  adults, 
and  that  their  choices  are  directly 
related  to  the  amotmt  and  kind  of 
advertising.  While  86  percent  of  youths 
who  smoke  choose  the  three  most 
advertised  brands,  *"  the  most 
commonly  smoked  cigarettes  (39 
percent)  among  adult  smokers  are 
brandless  (i.e.,  privste  label,  generics,  or 
plain  packaged  products).  ^^  Another 
study  found  that  (ihildren  vidio  smoke  as 
few  as  one  cigarette  per  week  can 
identify  a  preferred  brand.  *" 

One  comment  argued  that  the  CDC 
study  that  found  ttut  most  children 
smoke  the  three  most  advertised  brands 
showed  only  a  correlation  between 
advertising  expenditures  snd  brand 
preferences,  and  that  the  data  did  not 
even  support  tliis  correlation 
consistently.  The  comment  noted  that 
the  data  on  which  these  finHinga  were 
based  included  18  yeer  olds,  who  are  of 
legal  age  to  smoke.  The  comment  also 
contended  that  the  data  did  not  allow  a 
determination  of  what  came  first: 
Changes  in  advertising  expenditures  or 
changes  in  brand  prefaenoe 
(directionality). 


'^  "Currant  Tranda:  Cbangaa  in  tha  Ciyntta 
Brand  PrafaranGaa  of  Adolaacant  Smokan— United 
Stitna.  1989-1993."  KMWR.  CDC  voL  43.  pp.  577- 
581.  Auguat  19,  1994:  Goldatein.  A.  O.,  P.  M. 
Fiachar.  J.  W.  Ricbards.  and  D.  Cratan. 
"Raiatiooahip  Batwaan  High  School  Studant 
Smoking  and  Recognitioo  of  dgaiatte 
AdvartiaamanU.  •  lountal  ofPiitathct,  voL  110.  pp. 
■"    "W.  1987. 


>""Cunant  Tranda:  r^mn^^  in  tha CIpratta 
Bnuid  Ptafaranoaa  of  Adolaaoant  Smokaca— Unitad 
Stataa,  1989-1993."  MMWR.  CDC  voL  43.  pp.  577- 
581.  Auguat  19.  1994. 

'"Telnowiti,  I..  "Add  iqR  to  Liat  of  Og  Prica 
Cuta."  A<yvBrtinr^  A^,  pp.  3  sad  46.  April  2S, 
1993. 

"'Goldatain.  A.  O..  P.  M.  Pbchar. ).  W.  Rteharda, 
and  D.  Cratan.  "Ralationahip  Batwaan  High  School 
Studant  Smoking  and  Raoogaition  of  Ogaratta 
Advartiaamenta."  foamal  of  ^diatrics.  wtd.  110.  pp. 
488-491.  19S7. 


The  same  camment  also  criticizBd  the 
study  indicating  that  ddldren  who 
smote  as  fsw  as  one  dgarette  per  week 
can  identify  a  prafaned  fanmd.  hi 
addition  to  pohiting  out  that  the  study 
did  not  demonstrate  a  «^'Tsal 
relationship  and  that  the  sample  was 
not  gsneraUzable.  the  camment  argued 
that: 

*  *  *  otiierraaearch  has  found  that 
adolsaoents  smoke  a  smaller  number  of 
dlfinent  fanmds  than  do  adults,  (the 
rBsearchers]  tasted  mly  die  cacielaticHi 
between  adolaaoent  ■nw'Unfl  and  advwtiaiiig 
recognition.  (The  lesaarcher)  did  not  know 
which  fannds  the  adolescents  in  this  study 
smoked,  (emphasia  in  original) 

Contrary  to  the  comment,  these 
studies  are  evidence  that,  when 
considered  together,  form  a  coherent 
pattern  that  establishes  the  role  that 
advertising  plays  in  young  people's 
smoking  behavior. 

The  CDC  study  *>■  provides  evidence 
of  young  people's  amnlHT^g  choices. 
Neither  the  fact  that  the  data  included 
18-year-olds  nor  the  question  of 
directionality  is  sufficient  to  invalidate 
the  study's  utility.  While  the  data 
available  for  the  study  contained  18- 
year-old  use.  there  is  little  difference 
between  17-  and  18-year-old  cigarette 
use;  certainly  not  enough  to  invahdate 
the  general  finding  that  underage  and 
18-year-old  smokras  choose  the  three 
most  heevily  advertised  brands.  The 
issue  of  directionaJity  of  the  results  is 
no  more  important,  "rhe  results  showed 
that  young  people  chose  cigarettes  that 
are  heavily  advertised,  not  ones  that  are 
cheap  or  low  tar.  etc.  The  CDC  study,  as 
noted,  did  not  prove  causality — it  was 
not  intended  to  and  it  did  not 

The  comment's  criticism  of  the  study, 
which  involved  children  who  smoke  as 
few  as  one  cigarette  a  week,  is  not 
correct.  The  researchers  did  know  the 
Inands  that  the  adolescents  in  the  study 
smoked.  "Fifty-two  percent  of  all 
students  who  had  used  cigarettes 
identified  a  single  preferred  brand  *  ' 
*.  One  brand  of  cigarettes  (Marftxm)) 
accounted  far  76%  of  all  preferred 
brands."  The  study's  findiing  is 
consistent  with  every  other  study  of 
adolescent  brand  preference:  Marlboro 
is  the  niunber  one  brand  choice. 

The  efiect  of  advertising  on  brand 
choice  by  young  people  is  impntant  It 
shows  that  yoimg  people  dtoose  the 
im^ery  ofthe  two  or  three  most  highly 
advertised  brands  to  smoke,  brands  that 
provide  specific  definitions  of  a  user. 


""*' tTmirti  rtiangaa  In  Ilia  ClpiaHi 

band  Prafaaooas  of  AilolaKaot  Smokan— United 
Stataa,  1989-1983,"  MMVR,  CDC  toL  43,  pp.  577- 
581,  Augnat  19. 1994. 
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The  choice  pennits  the  user  to  adopt  the 
image  created  by  the  brand. 

f.  The  Canada  advertising  case.  A 
series  of  commentaraises  new  issues 
not  ccmsidered  in  the  preamble  to  die 
1995  proposed  rule. 

The  Septembo'  1995  decision  of  the 
Supreme  Court  of  Canada  on  the 
Canadian  Tobacco  Products  Control  Act 
(TPCA),  ^^  enacted  to  regulate  tobacco 
advertisiDg  and  promotion  in  Canada, 
prompted  several  comments,  primarily 
from  the  tobacco  industry.  The  TPCA 
banned  all  tobacco  advertising, 
restricted  the  promotion  of  t(^cco 
products  and  required  packaging  to 
display  prominent  imattributed  health 
messages  and  toxic  constituent 
information.  As  soon  as  the  TPCA  was 
enacted  in  1988,  the  tobacco  companies 
challenged  the  act  as  unconstitutional. 
On  September  21, 1995,  the  Supreme 
Court  of  Canada  found  that  Parliament 
had  the  criminal  law  power  to  legislate 
regarding  the  advertising  and  promotion 
of  tcAwcco  products,  but  that,  based  on 
the  record  developed  in  the  court  below, 
the  restrictions  on  advertising  and 
promotion  violated  the  tobacco 
companies'  freedom  of  expression 
guaranteed  to  all  Canadians.  Several  of 
the  key  sections  of  the  TPCA  were 
struck  down  by  the  Canadian  Supreme 
Court.  The  Canadian  court  ruled  that  the 
government  had  failed  to  demonstrate 
that  the  restraints  regarding  advertising, 
promotion,  and  labeling  woe 
reasonable  and  justified  restrictions  on 
freedom  of  expression. 

The  Canadian  court  also  found  that 
the  government  had  failed  to 
demonstrate  that  less  intrusive 
measures,  falling  short  of  a  complete 
restriction  on  advertising  and 
promotion,  would  be  less  effective  in 
protecting  young  people  from 
inducements  to  use  tobacco  products. 
Further,  the  Canadian  court  foimd  that 
the  government  had  failed  to  show  that 
unattributed  health  messages  were 
required  to  achieve  its  objective  of 
reducing  tobacco  consimiption.  Finally, 
the  Canadian  court  decided  that  there 
was  no  rational  connectic»i  between 
prohibiting  a  tobacco  product  trademark 
on  a  nontobacco  product  and  the 
objective  of  the  TPCA.  The  decision  left 
the  advertising  and  promotion  of 
tobacco  products  substantially 
unregulated  in  Canada. 

B^ause  of  some  similarities  between 
the  ^l»pl^H^ln  federal  tobacco  control 
strategy  and  FDA's  proposed  regulaticHi. 
some  comments  su^ested  that  the 


^'»  BJB-MacDondd,  Jhc.  v.  Canada  (Attorney 
Getterall.  S.a  of  Onada.  100  CCC  3d  449.  Sept 
21. 199S. 


opinions  of  the  Canadian  court  are  a 
basis  for  rejecting  actions  and  laws 
targeting  lawful  tobacco  advertising, 
particularly  FDA  proposed  regulations. 
Moreover,  the  comments  said  that  the 
Canadian  court  concluded  that  the 
proposed  prohibition  an  tobacco 
advertising  could  not  be  sustained 
because  it  "fiailed  the  rational 
connection  test"  in  that  there  was  no 
causal  connection  "whether  based  on 
direct  evidence  or  logic  and  reason" 
justifying  the  law  (100  CCC.  3d.  449. 
Charter  of  Rights). 

In  contrast,  one  comment  suggested 
that  the  ruling  on  this  case  is  consistent 
with  FDA's  emphasis  on  reducing  image 
advertising  directed  towards  young 
people.  The  comment  stated  that  FDA's 
focus  fits  the  Canadian  court's  decision 
and  had  the  Canadian  government 
restricted  image  advertising  rather  than 
banning  all  advertising,  it  would  have 
upheld  the  regulation. 

FDA  does  not  find  the  decision  of  the 
Canadian  coiut  to  be  contrary  to  its 
findings.  "Hie  Canadian  court  did 
recognize  that  image  or  lifestyle 
advertising  can  affoct  overall 
consimiption.  Moreovu',  contrary  to  the 
comment's  suggestion,  the  court 
specifically  recognized  that:  "measures 
*  *  *  to  prohibit  advertising  aimed  at 
children  and  adolescents  *  *  *  would  be 
a  reasonable  impairment  of  the  right  to 
free  expression,  given  the  important 
objective  and  the  legislative  context" 
(100  CCC  3d.  449). 

Finally.  FDA  has  considered  a  much 
larger  quantity  of  evidence  than  that 
which  was  before  the  Canadian  court, 
including  the  evidence  concerning 
nontobacxx)  item  ownership  by  young 
people  and  the  materials  received 
during  the  comment  period.  The  latter 
included  the  heretofore  confidential  or 
secret  documents  from  RJR's  marketing 
department  and  also  those  concerning 
the  results  of  RJR's  focus  groups,  which 
showed  that  interest  in  nontobacco 
items  was  highest  among  the  young. 
Thus,  FDA  considered  a  much  fuller 
record  than  that  before  the  Canadian 
coiut.  Moreover,  the  comment  period 
provided  the  agency  with  additional 
evidence  concerning  various  proposed 
provisions.  FDA's  final  rule  is  thus 
based  on  a  very  complete  and  full 
record  and  its  decisions  are  well 
justified. 

g.  RcAerts  and  Samuelson. 
Concerning  the  efiect  of  advertising  on 
consumption  patterns,  one  study  not 
considered  by  the  court  in  Canada,  but 
dted  by  FDA  in  the  preamble  to  the 
1995  proposed  rule,  was  an  econometric 
analysis  employed  by  Roberts  and 


Samuelson  >^  to  show  that  advertising 
can  increase  the  market  demand  for 
tobacco  products.  The  study  measured 
the  effect  on  brand  share  and  market 
size  of  advertising  for  low  and  high-tar 
cigarettes.  The  results  indicated  that 
advertising  for  low  tar  cigarettes  did 
increase  overall  market  size. 

The  study  looked  at  the  question  of 
the  effect  of  advertising  not  from  the 
viewpoint  of  the  consumer,  but  from  the 
producer's  perspective — how  much 
should  a  film  invest  in  advertising  in 
order  to  maximize  its  profits.  A 
predicate  assumptioD  is  that  a 
manufactxtfer  would  not  invest  in 
advertising  if  the  cost  did  not  produce 
a  return,  lliis  study  also  was  conducted 
by  independent  economists  and 
apf>eared  in  a  peer  reviewed  journal. 

Several  comments  criticized  the  study 
as  an  "ambitious  failure."  The  industry 
comments  criticized  the  study  on  the 
following  grounds:  The  study 
inappropriately  measures  the  level  of 
advertising  in  messages  and  not  in 
expenditures,  and  the  study  had 
inadequacies  in  some  assumptions  and 
in  the  data  and  these  flaws  thus  call  into 
question  the  study's  results.  Moreover, 
the  comments  alleged  that  misaliocstion 
of  advertising  expenditures  may  have 
biased  the  results.  The  results  of  the 
study  show  that  advertising  for  low  tar 
cigarettes  had  a  beneficial  effect  on  the 
overall  level  of  consumption,  but  that 
the  same  effect  did  not  occur  for  high  tar 
cigarette  advertising.  The  comments 
noted  that  young  people  do  not 
consume  low  tar  cigarettes,  and 
thOTefore  the  results  are  irrelevant  to  a 
discussion  of  youth  smoking.  Moreover, 
the  comments  said  that  the  results  are 
not  generalizable  to  all  cigarette 
advertising.  FinaUy,  the  comments  said 
that  population  growth  may  have 
accoimted  for  the  finding  of  a 
relationship  between  advertising  and 
consumption. 

The  agency  disagrees  with  the 
criticisms  of  this  study  and  finds 
instead  that  it  is  persuasive  evidence  of 
the  effects  of  tobacco  advertising  for 
low-tar  cigarettes  on  the  overall  market. 
In  answer  to  the  first  criticism,  the  study 
used  messages  instead  of  expenditures 
as  a  measure  of  advertising  in  order  to 
increase  the  accuracy  of  the  analysis.  It 
is  the  messages  actually  seen  by  a 
consumer,  and  not  the  amount  spent  by 
the  company  on  advertising,  that  is 
more  relevant  in  assessing  the  effect  of 
advertising.  If  the  cost  of  advertising 


'"•RobBTU,  M.  J.,  tnd  L  Samuelson.  "Ac 
Empirical  Analysi*  of  Dynamic.  Nonphce 
Competition  in  an  Oligopolistic  Icdustn  "  Band 
lotimal  ofEconomict.  vol.  19  pp  200-220   1988 
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were  to  go  up,  and  thus  firms  would 
have  to  pay  more  for  fewer  messages,  we 
would  not  expect  to  find  a  greater  effect 
on  consumers,  which  was  ^e  effect 
shown  by  the  study. 

The  second  issue,  that  there  were 
flaws  in  the  study,  is  similarly  not  fatal. 
As  noted  in  section  VI.D.4.d.  of  this 
dociiment,  each  study  utilizes  the  best 
data  and  methods  available  at  the  time. 
This  may  not  be  the  perfect  study,  but 
its  flaws  are  minor  and  do  not  affect  its 
usefulness.  Moreover,  one  major 
criticism  was  with  the  advertising 
variable  and  as  noted  more  fully  in 
section  VI.D.6.a.  of  this  doounent  data 
on  advertising  expenditiu-es  are 
generally  considered  trade  secrets  by  the 
companies.  Thus,  independent 
researchers  have  to  use  whatever  data 
are  available,  even  if  they  are  not 
perfect.  If  the  industry  wanted  to  ensure 
more  complete  studies,  it  could  release 
old  data  relevant  to  advertising 
expenditures. 

Third,  the  comments  complain  that 
the  focus  of  the  study,  low-tar 
advertising,  limits  the  applicability  of 
the  results.  However,  the  fact  that  this 
study  found  that  advertising  for  low-tar 
cigarettes  increased  the  market  is  not  a 
limitation  that  restricts  the  results  to 
that  one  example.  The  importance  of  the 
results  is  that  the  study  shows  that 
advertising  in  this  oligopolistic  industry 
can  affect  the  market  size.  The  purpose 
of  dividing  the  market  into  high-  and 
low-tar  advertising  was  an  attempt  to 
isolate  the  effect  of  advertising  for  each 
of  the  product  classes. 

Fourth,  the  comments  expressed 
concern  about  the  possibility  of 
population  growth  as  an  intervening 
{actor.  Population  growth  should  not 
have  affected  the  results  as  growth 
would  have  affected  the  high-tar  market 
as  well  as  the  low-tar  market,  a 
consequence  that  did  not  occur. 
FDA  concludes  that  this  study 
presents  excellent  evidence  of  the  effect 
of  advertising  on  consumption  patterns 
and,  that  it  would  have  provided  quite 
supportive  evidence  before  the  Canada 
court  for  advertising  restrictions, 
h.  The  African-American  youth 
market.  Referring  to  the  declining 
African  American  youth  tobacco  market, 
several  comments  argued  that  FDA's 
tentative  finding  in  the  preamble  to  the 
1995  proposed  rule  on  the  relationship 
between  outdoor  cigarette  advertising 
and  tobacco  consumption  by  young 
people  is  incorrect.  Comments  said  that 
if  cigarette  advertising  increases  the 
prevalence  of  smoking  among  yoimg 
people,  the  percentage  of  African- 
American  young  people  who  smoke 


should  be  equivalent  to  that  of  whites, 
because  Afirican-American  young-people 
see  as  much  or  more  cigarette 
advertising  than  do  whites.  However, 
smoking  rates  for  young  African- 
Americans  are  much  lower  than  for 
white  young  people.  One  comment 
further  indicated  that  African- American 
young  people's  decision  to  smoke  may 
be  more  res{}onsive  to  peer  influence 
and  parental  and  community  advice 
than  cigarette  advertising. 

It  is  imclear  why  African-American 
yoimg  people  do  not  use  tobacco  at  the 
same  rate  as  white  yoimg  people.  It  is 
surely  not  that  their  parents  smoke  less; 
the  smoking  rate  among  African- 
American  adults  is  26  percent,  almost 
the  same  rate  as  for  white  adults.  '•«' 
Whatever  may  be  the  reason  (and  it  is 
imknown)  for  the  lower  smoking  rates 
among  youth  among  that  segment  of  the 
population,  it  does  not  provide 
sufficient  evidence  against  advertising 
restrictions  when  other  evidence  shows 
that  advertising  does  affect  children's 
decisions  to  use  tobacco  products. 

i.  The  evidence  relating  to  smokeless 
tobacco.  A  couple  of  comments  argued 
that  FDA  had  presented  insufficient 
evidence  regarding  the  effect  of 
advertising  on  the  decision  to  use 
smokeless  tobacco.  One  joint  comment 
from  the  smokeless  tobacco 
manufacturers  stated: 

The  studies  cited  by  the  agency  regarding 
cigarette  advertisements  and  smoking  are  all 
either  highly  flawed,  biased,  or  simply  do  not 
support  the  agency's  hypothesis.  *  *  *  Even 
more  troubling — and  firom  the  standpoint  of 
sustaining  its  legal  obligation,  a  fatal  flaw — 
is  the  agency's  audacity  to  propose  a  virtual 
ban  on  advertising  for  smokeless  tobacco 
products  without  even  deigning  to  build  a 
case. 

The  comment  is  correct  that  there  is 
less  evidence  available  regarding 
smokeless  tobacco  advertising  practices 
and  smokeless  tobacco  use. 
Nevertheless,  the  record  contains 
sufficient  evidence  to  provide  a  basis  for 
applying  the  advertising  restrictions  in 
the  1995  proposed  rule  to  smokeless 
products.  In  the  preamble  to  the  1995 
proposed  rule  (60  FR  41314  at  41331), 
reference  was  made  to  the  remarkably 
successful  regeneration  of  the  smokeless 
tobacco  market  by  U.S.  Tobacco  (UST), 
the  leading  smokeless  tobacco  company, 
in  the  1980's.  In  the  1970's,  the  segment 
of  the  population  with  the  highest  use 
of  these  products  was  over  age  50,  and 
yoimg  men  were  among  the  lowest. 
Fifteen  years  later,  there  had  been  a 
tenfold  increase  in  the  use  of  smokeless 


'*'  "Cigarette  Smoking  Among  Adult*— United 
SUtes-,  1993,"  MMWn.  CDC,  vol.  43,  pp.  925-930, 
1994. 


tobacco  by  young  men,  whose  use 
became  double  that  of  men  over  50.  The 
preamble  to  the  1995  proposed  rule 
attributed  that  increase  to  the  concerted 
advertising  and  marketing  efforts  of 
UST. 

As  detailed  more  fully  in  the 
preamble  to  the  1995  proposed  rule  (60 
FR  41313  at  41331).  officials  at  UST 
held  a  marketing  meeting  in  1968 
where,  according  to  the  Wall  Street 
Journal,  the  vice-president  for  marketing 
said,  "We  must  sell  the  use  of  tobacco 
in  the  mouth  and  appeal  to  young 
people  *  **  we  hope  to  start  a  fad." 
Another  official  attending  the  same 
meeting  was  quoted  as  saying,  "We 
were  looking  for  new  users-younger 
people  who,  by  reputation,  wouldn't  try 
the  old  products." 

Later,  Louis  Bantle.  the  chairman  of 
the  board  of  UST,  described  the  reason 
that  so  many  young  males  use 
smokeless  tobacco,  "I  think  there  are  a 
lot  of  reasons,  with  one  of  them  being 
that  it  is  very  'macho;.'*  UST's 
advertising  utilized  the  themes  that  play 
well  with  'macho'  boys — rugged 
masculine  images — and  utilized  heros  to 
this  group — professional  athletes.  Bantle 
described  the  success  of  this  program 
thus:  "In  Texas  today,  a  kid  wouldn't 
dare  to  go  to  school,  even  if  he  doesn't 
use  the  product,  without  a  can  in  his 
Levis." 

The  UST  program  also  utilized  a 
promotional  program  that  it  called 
"graduation  strategy": 

UST  distributes  free  samples  of  low 
nicotine-delivery  brands  of  moist  snuff  and 
instructs  its  representatives  not  to  distribute 
free  samples  of  higher  nicotine-delivery 
brands.  The  low  nicotine-delivery  brands 
also  have  a  disproportionate  share  of 
advertising  relative  to  their  market  share.  For 
example,  in  1983,  Skoal  Bandits,  a  starter 
brand,  accounted  for  47  percent  of  UST's 
advertising  dollars,  but  accounted  for  only  2 
percent  of  the  market  share  by  weight.  In 
contrast,  Cof)enhagen,  the  highest  nicotine- 
deliver>'  brand,  had  only  1  percent  of  the 
advertising  expenditures,  but  50  percent  of 
the  market  share.  This  advertising  focus  is 
indicative  of  UST's  "graduation  process"  of 
starting  new  smokeless  tobacco  product  users  . 
on  low  nicotine-delivery  brands  and  having 
them  graduate  to  higher  nicotine-delivery 
brands  as  a  method  of  recruiting  new, 
younger  users. 
(60  FR  41314  at  41331) 

Therefore,  the  agency  disagrees  with 
the  assertion  that  it  has  presented  no 
evidence  to  support  restricting 
smokeless  tobacco  advertising.  In  fart,  it 
finds  the  graduation  strategy  to  be 
strong  evidence  of  the  effertiveness  of 
advertising  in  targeting  young  people  to 
become  new  users  and  consistent  with 
and  supported  by  the  general 
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discussion,  see  sections  VI. B.  and  VI.D. 

of  this  dcKument. 

4.  Why  Young  People  Use  Tobacco  and 
the  Role  of  Advertising  in  That  Process 

(15)  Regardless  of  the  evidence  cited 
in  section  \1.D.3.  of  this  document, 
manv  comments  argued  that  children 
start  to  smoke  and  use  smokeless 
tgbacco  because  of  influences  on  them 
other  than  advertising,  primarily  the 
influence  of  their  friends  and  peers. 

a.  Why  young  people  use  tobacco.  One 
comment  cited  studies  showing  that 
young  people  who  were  most  likely  to 
be  smokers  were  those  who  were 
particularly  rebellious  or  prone  to 
deviant  behavior,  '*2  and  said  that  it  was 
counterintuitive  that  young  people 
fitting  these  profiles  would  want  to 
conform  to  what  advertising  portrayed 
as  desirable. 

Conversely,  many  comments  said  that 

cigarette  advertising,  like  all  advertising 
portrays  highly  attract!^  images.  One 
comment  stated  that  wnin  young 
people's  peers  are  also  smoking,  this  can 
serve  to  personalize  the  images  and 
make  them  relevant  for  their  own  lives, 
and  cause  them  to  have  favorable 
impressions  about  their  friends  who 
smoke.  ^*^ 

One  comment  argued  further  that 
children  smoke  because  they  hope  to 
convey  a  positive  self-image.  ^**  Hence, 
young  people  may  be  particularly 
vulnerable  to  being  influenced  by  the 
attractive  images  presented  i»i  cigarette 
and  smokeless  tobacco  advertising.  "'*^ 

Specifically,  the  same  comment  cited 

numerous  studies  that  indicate  that 
many  young  people  smoke  because  they 


'^'Chassin,  L.,  C  C  Presson.  S. }.  Shennan,  E. 
Corty,  and  R.  W.  Olsbavsky,  "Predicting  the  Onset 
of  Cigarette  Smokdng  in  Adolescents:  A 
Longitudinal  Study,"  journal  oj  Applied  Social 
Psychology,  vol.  14.  pp.  224-243,  1984;  Colllna,  L 
M..  S.  Su&sman, ).  Meste!  Rauch.  C.  W.  Dent,  C  J. 
Johnson.  W  B  Hansen,  and  B  R.  Flay, 
"Psychosocial  Predictors  of  Young  Adolescent 
Cigarette  Smoking:  A  Sixteen-Month.  Three-Wave 
Longitudinal  Study,"  Journal  of  Applied  Social 
Psychology,  vol.  17.  pp.  554-573,  1987. 

"'Pechmann,  C,  and  S.  I  Knight,  "Cigarette 
Ads,  Antismolting  Ads  and  Peers:  Why  do  Underage 
Youth  Smoke  Cigarettes''"  Advances  in  Consumer 
Pesearch,  Association  for  Consumer  Research, 
edited  by  Corfman.  It.  P..  and  I  G.  Lynch,  eds., 
Provo.  trr,  vol.  23.  pp   267-268,  1996. 

'♦*Chassin,  L..  C,  Presson,  S,  J.  Sherman.  E. 
Corty,  and  R  W  Olshavsky.  "Self-Images  and 
Cigarene  Smoking  in  .\dole»cence."  Personality- 
and  Social  Psychology  Bulletin,  vol  7,  pp.  670-676. 
1981 ;  Barton.  '.,  L.  Chassin  C.  Presson,  and  S.  J, 
Sherman,  "Sodai  Image  Factors  as  Motivators  of 
Smoking  Initiation  in  Early  and  Middle 
Adolescence,"  Child  Development,  pp.  1499-1511, 
1982. 


hope  to  convey  a  positive  image.  '*^ 
Based  on  these  studies,  the  comment 
stated:  "Image  or  impression 
management  (Schlenker.  1980)  has  great 
utihty  for  young  people  as  they  struggle 
for  social  acceptance  and  autonomy 
(citations  omitted)." 

Finally,  the  comment  described  the 
developmental  aspects  of  adolescents 
that  are  relevant  to  this  issue: 

With  respect  to  developmental  asp>ects  of 
adolescence,  there  are  two  related  factors  that 
make  adolescents  especially  vulnerable  to 
being  influenced  by  tobacco  advertising. 
First,  adolescents  are  typically  beginning  to 
focus  on  peer  group  interactions  more  than 
on  family  interactions  (e.g,,  Brown  et  al., 
1986),  which  they  may  likewise  value  to  a  £ar 
greater  extent.  Second,  tobacco  use 
constitutes  a  "temporal  trap"  (Messick  and 
McClelland,  1983)  in  the  sense  that  the  peer 
group  benefits  of  tobacco  use  are  immediate, 
while  the  negative  consequences  in  terms  of 
health  outcomes  are  so  far  into  the  future  that 
many  adolescents,  who  often  see  themselves 
as  invulnerable  even  in  the  present,  would 
consider  them  to  be  irrelevant.  Furthermore, 
the  negative  social  consequences  of  tobacco 
use  in  adulthood  (i.e.,  social  stigmatization  * 
*  *)  are  also  unimportant  to  adolescents  at 
the  time  they  are  mpUng  the  decision  to  use 
tobacco  products.  '*' 

Stated  differently,  adolescence  is  a 
time  of  "identity  formation,  "  Yoimg 
people  use  the  attractive  imagery  of 
advertising  as  a  "window  into  the  adult 
world,"  They  are  "susceptible  to  the 
images  of  romance,  success, 
sophistication,  popularity,  and 


iM Chassin,  L..  C  Presson,  S.  J.  Sherman.  E. 
Corty,  and  R.  W.  Olshavsky,  "Self-images  and 
Cigarette  Smoking  in  Adolescence,"  Personality 
and  Social  Psychology  Bulletin,  vol.  7,  pp,  670-676, 
1981;  Barton. )..  L.  Chassin,  C  C.  Presson,  and  S, 
I.  Shennan,  "Social  Image  Factors  as  Motivators  of 
Smoking  Initiation  in  Early  and  Middle 
Adolescence,"  Child  Development,  pp.  1499-1511, 
1982;  Belk,  R.  W.,  "Possessions  and  the  Extended 
Self,"  Journal  of  Consumer  Research,  vol.  15,  pp. 
139-168. 1988;  Belk.  R.  W..  R.  Mayer,  and  A. 
DriscoU.  "Children's  Recognition  of  Consumption 
Symbolism  in  Children's  Products."  /oumal  of 
Consumer  Pesearch.  voL  10.  pp.  386-397, 1984; 
Brown,  B.  B..  M. ).  Lohr,  and  £.  L.  McClenahan, 
"Early  Adolescents'  Perceptions  of  Peer  Pressure," 
vol  6,  pp.  139-154, 1986;  Messick,  P.  M.,  and  C 
C.  McClelland,  "Social  Traps  and  Temporal  Traps," 
Personality  and  Social  Psychology  Bulletin,  vol.  9, 
pp.  105-110, 1983;  Levy,  S.  ].,  "Meanings  in 
Advertising  Stimuli."  Advertising  and  Consumer 
Psychology.  Praeger,  New  York.  pp.  214-226.  1986; 
Solomon,  M,  R.,  'The  Role  of  Products  as  Social 
Stimuli:  A  Symbolic  Interactionism  Perspective," 
journal  of  Consumer  Research,  vol.  10,  pp.  319- 
329, 1983. 

'♦'  Brovni,  B.  B.,  M.  J.  Lohr.  and  E.  L 
McClenhanan,  "Early  Adolescents'  Perceptions  of 
Peer  Pressure,"  journal  of  Early  Adolescence,  vol. 
6,  pp.  139-154,  1986;  Messick,  P.  M..  and  C.  C 
McClelland,  "Social  Traps  and  Ten^xiial  Traps." 
Personality  and  Social  Psychology  Bulletin,  vol  9. 
pp.  105-110. 1983. 


adventure  *  *  *."  '**  By  adolescence, 
clothes,  possessions,  and  "badge 
products"  such  as  cigarettes  are  used  to 
define  oneself  and  to  control  relations 
v«th  others.  '•* 

Support  for  this  view  of  the  role  of 
tobacco  advertising  also  comes  from  the 
tobacco  industry: 

FDA  turns  a  blind  eye  to  the  foct  that  the 
personal  display  of  products  with 
commercial  logo — ^through  dress  and  other 
forms  of  expression — is  a  form  of 
participation  hi  American  popular  culture.  It 
is  a  way  to  register  a  group  identity  to  signal 
one's  place  in  the  social  fabric. 
In  addition  to  these  comments,  FDA  has 
the  words  of  RJR's  research  department 
in  a  1973  memo,  detailed  in  section 
VI.D.3.d.  of  this  document,  that  chart  a 
course  for  attracting  the  young 
smoker."® 

On  the  basis  of  the  evidence  dted  and 
reviewed  in  section  VI.D.3.  of  this 
document,  the  agency  finds  that  the 
suggestion  that  it  is  impossible  to 
advertise  in  a  way  that  would  appeal  to 
rebellious  nonconformist  teenagers  is 


'♦•Nichter.  M.,  and  E.  Cartwright,  "Saving  the 
Children  for  the  Tobacco  Industry,"  Medical 
Anthropology  Quarterly,  vol.  5,  pp.  236-256. 1991. 

''"Stacey,  B.  C,  "Economic  Socialization  in  the 
Pre- Adult  Years,"  British  journal  of  Social 
Psychology,  vol.  21.  pp.  159-173, 1982. 

>«>A  luly  3, 1974  memo,  authored  by  D.  W. 
Tredannick,  of  R.  J.  Reynolds'  Marketing  Research 
Department  was  submitted  to  the  rulemaking 
docket  by  the  Attorney  General  of  Mississippi  in 
response  to  the  reopening  of  the  rulemaking  record 
(61  FR  11349.  March  20. 1996).  Although  the 
agency  has  not  relied  on  the  memo  as  part  of  the 
justification  for  this  rule,  FDA  is  citing  to  it  here 
because  it  is  relevant  to  the  issues  discussed.  The 
memo  was  also  reported  in  the  press,  see  Schwartz, 
).,  "K  J.  Reynolds  Marketing  Memo  Discusses 
Young  Smokers'  Brand  Image,"  Washington  Post, 
A03.  April  23. 1996,  The  memo  asked  and 
answered  the  question:  "What  causes  smokers  to 
select  their  first  brand  of  cigarettes?"  The  answers 
developed  by  Mr.  Tredennick  echos  the  concepts 
discussed  above.  The  memo  hypothesized  that: 
"|t)he  causes  of  initial  brand  selection  relate 
directly  to  the  reasons  a  young  person  smokes.  The 
more  closely  a  brand  meets  the  psychological 
'support'  needs  (advertising  or  otherwise 
communicated  brand  or  physiological  needs 
(product  ch«tacteristics).  the  more  likely  it  is  that 
a  given  brand  will  be  selected.  (Emphasis  added)" 
One  Important  characteristic  was  associated  with 
the  user  "image"  associated  with  a  brand.  "To  some 
extent  young  smokers  'wear'  their  cigarette  and  it 
becomes  an  important  part  of  the  1'  they  wish  to 
tie,  along  with  their  clothing  and  the  way  they  style 
their  hair."  The  memo  also  recognized  the 
importance  of  peer  influence  on  a  young  person's 
decisions  about  smoking  and  noted  that:  "It  must 
also  be  true  that  influent!  il  young  smokers  (pwrhaps 
relatively  few)  have  made  brand  selections  based  on 
product  characteristics  or  advertising  and 
promotion  communication.  The  fact  that  two 
brands,  Marlboro  and  Kool,  have  such  dominant 
shares  among  youths  suggests  the  above  hypothesis 
•  •  *."  Tredeimick  noted  further  that  both  Marlboro 
and  Kool  project  imagery  that  is  psychologically 
important  to  adolescents — the  need  for  support  and 
strength. 
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without  ment.  Tobacco  advertising 
plays  directly  to  the  factors  that  are 
central  to  adolescents  as  they  decide 
whether  to  use  tobacco  products.  Thus, 
the  available  evidence  clearly  supports 
a  finding  that  advertising  plays  an 
important  role  m  young  people's 
tobacco  use. 

b.  Determinants  of  smoking.  Several 
comments  from  the  advertising  and 
tobacco  industries  claimed  that  the 
econometric  studies  performed  for  them 
by  experts  found  that  peers,  parents, 
and  sibUngs  have  the  greatest  influence 
on  young  peoples'  decision  to  start 
smoking. 

Citing  an  econometric  analysis 
performed  for  RJR  by  Dr.  J.  H.  Beales,  on 
data  concerning  its  joe  Camel 
advertising  campaign,  one  comment 
argued  that  "minors  balance  the  risks 
and  rewards  of  smoking  to  decide 
whether  or  not  to  smoke,  just  as  they 
would  any  other  consumption  decision. 
The  greater  an  individual  minor 
perceives  the  net  rewards  of  smoking, 
the  more  likely  he  or  she  will  try 
smoking.  Minors  who  perceive  greater 
net  rewards  of  smoking  are  also  likely 
to  smoke  more  intensively." 

The  comment  further  argued  that  an 
analysis  based  upon  this  theoretical 
model  by  Dr.  Beales  found  that  neither 
advertising  nor  advertising  expenditures 
has  an  appreciable  effect  on  young 
people's  perceptions  of  the  benefits  of 
smoking  and  thus  would  have  no 
indirect  effect  on  teenage  smoking 
decisions.  '*'  More  specifically,  the 
comments  stated  that  the  Beales'  studies 
show  that  advertising  expenditures  for 
the  particular  brands  that  most 
teenagers  smoke.  Marlboro  and  Camel. 
do  not  influence  and  are  not  associated 
with  smoking  decisions.  Moreover,  Dr. 
Beales  reported  that  the  results  of  his 
studies  indicate  further  that  advertising 
did  not  have  an  indirect  effect  on 
smoking  behavior.  Beales  concluded 
that  minors  who  had  been  exposed  to 
more  advertising  did  not  identify  the 
perceived  rewards  of  smoking — 
"smoking  helps  when  bored,"  "smoking 
helps  relax,  '  "smoking  helps  with 
stress,"  and  "smoking  helps  in  social 
situations,"  in  a  greater  number  than 
did  those  minors  who  reported  less 
exposure.  The  comment  concluded  that 
the  failure  of  the  1993  Beales  study  to 
find  either  direct  or  indirect  effects  from 
advertising  on  smoking  behavior  should 
be  conclusive. 

FDA  does  not  agree.  The  1993  Beales 
study  presents  only  one  analysis  of 


youthful  smoking  and  that  analysis  is 
flawed.  "2  Dr  Beales  appears  to  have 
performed  tests  using  an  ordered 
logistic  regression  model  to  test  for:  (1) 
The  effect  of  advertising  on  smoking 
behavior,  using  advertising 
expenditures  and  young  people's  view 
of  "most  advertised  brand"  as  measures; 
and  (2)  smoking  behavior  as  a  function 
of  a  number  of  psychosocial  variables 
and  determinants. 

First,  a  logistic  model  is  only  as  good 
as  the  variables  used.  Thus,  if  a  variable 
is  mispecified  or  imprecise,  the  model's 
predictive  capacity  will  be  severely 
compromised.  The  variable  "most 
advertised  brand"  appears  to  be  quite 
imprecise  as  a  measure  to  capture  the 
effect  of  advertising.  The  most  that  this 
variable  would  capture  would  be  the 
ability  of  the  campaign  to  be  seen  and 
remembered.  It  would  not  capture  the 
appeal  of  the  campaign,  or  the  effect  of 
the  campaign  on  consumers,  nor  could 
it  measure  the  ability  of  an  advertising 
campaign  to  change  or  create  consumer 
action.  In  addition,  it  would  not  be 
surprising  to  find  that  almost  as  many 
nonsmoking  young  people  as  young 
smokers  found  Camel  (or  Marlboro)  to 
be  the  most  advertised  brands,  since 
those  advertising  campaigns  were  quite 
ubiquitous  at  the  time  the  data  for  this 
study  were  collected  and  were,  in  fact, 
the  most  advertised  brands.  A  variable 
that  cannot  discriminate  between  users 
and  nonusers,  because  all  had  seen  and 
remembered  the  advertising,  cannot  be 
expected  to  produce  useful  predictive 
results  in  a  regression  analysis  of  why 
people,  particularly  young  [)eople, 
smoke. 

Second,  Dr.  Beales  attempted  to 
determine  whether  differences  in 
advertising  expenditures  would  predict 
smoking  behavior.  It  appears,  however, 
that  Dr.  Beales  did  not  look  at  this 
question  longitudinally — that  is,  he  did 
not  look  at  whether  smoking  rates 
varied  as  a  function  of  advertising 
expenditiires  for  Camel  cigarettes  before 
the  Joe  Camel  campaign  and  after  the 
campaign  started.  Instead,  he  appears  to 
have  measured  smoking  rates  as  a 
function  of  the  differences  in  regional 
advertising  expenditxu^s  in  California 
during  one  time  period.  It  should  not  be 
surprising  therefore  that  little  if  any 
effect  on  smoking  rates  was  found:  (1) 
There  is  no  reason  to  expect  to  find 
significant  changes  in  smoking  behavior 
based  on  small  regional  variations 
within  one  State  in  advertising 
expenditures,  and  (2)  optimum 


'"Dr.  Beales  used  children's  designation  of  a 
■•most  advertised  brand"  as  a  surrogate  far  the  effect 


of  advertising. 


»«»  Beales.  J.  H.,  "AdverUsing  and  the 
Determinants  of  Teenage  Smoking  Behavior,"  p.  44, 
1993. 


expenditures  for  advertising  outlays  in 
any  given  region  would  have  been 
determined  in  advance  by  an 
advertising  agency  and  therefore  would 
more  likely  reflect  smoking  patterns 
already  in  existence.  Had  he  wanted  to 
measure  smoking  behavior  as  a  fimction 
of  Camel's  advertising,  he  should  have 
modeled  it  longitudinally  over  time. 
Since  the  regional  advertising 
expenditures  must  have  been  obtained 
from  a  RJR  data  base,  Beales  clearly  had 
access  to  other  sources  of  data  within 
the  company.  He  therefore  should  have 
been  able  to  acquire  advertising 
expenditures  for  the  Camel  brand  before 
the  introduction  of  loe  Carnel  and 
advertising  expenditures  for  the  period 
after  Joe  Camel's  appearance.  This 
would  have  been  a  better  test. 

Finally,  Dr.  Beales  performed  an 
analysis  to  determine  the  "true" 
determinants  of  smoking.  Dr.  Beales' 
regression  analysis  utilized  a  series  of 
psychosocial  ciMpacteristics  and  beliefs 
about  smoking.  He  foimd  that  the  only 
factor  that  failed  to  produce  an 
association  was  advertising.  First,  as 
noted,  there  is  no  reason  to  believe  that 
"most  advertised  brand"  would  perform 
as  a  useful  surrogate  for  the  effects  of 
advertising.  Therefore,  regardless  of  the 
value  of  the  study,  it  is  not  good 
evidence  concerning  the  role  of 
advertising  in  young  people's  smoking 
decision.  Second,  the  analysis  indicates 
what  is  already  knovm:  certain  beliefs 
and  life  patterns  can  help  predict  who 
may  become  a  smoker.  However,  it  does 
not  measure  what  effect  advertising  can 
have  on  a  young  person's  perception  or 
behefs. 

Additional  concerns  about  the  study 
are  similar  to  those  that  the  tobacco 
industry  comments  raised  about  studies 
dted  by  FDA.  The  first  concern  is  that 

several  variables  used  in  the  model 
measure  the  same  impact.  This 
redundancy  could  create  a 
multicoUinearity  problem  (i.e.,  two  or 
more  variables  vary  together  but  it  is 
very  difficult  to  determine  which 
variable  influences  the  other).  Moreover, 
the  redundancy  may  have  caused 
irrelevant  variables  to  be  included  in  the 
regression  equation.  Both 
multicoUinearity  and  the  inclusion  of 
irrelevant  variables  can  affect  the 
efficiency  of  the  models  estimates.  The 
second  concern  is  that  the  model  used 
in  the  study  is  questionable.  The  correct 
model  could  well  have  been  a  double 
hurdle  model,  i.e..  modehng  the 
decision  to  smoke  first  and  then 
modeling  the  choice  of  what  brand  to 
smoke,  second. 


UMI 
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Finally,  there  is  concern  that  the  data 
for  the  impact  of  advertising 
expenditures  and  smoking  behavior 
were  incompatible  and,  thus,  may  have 
failed  to  find  a  relationship  that  did  in 
fact  exist.  The  teerf  smoking  prevalence 
data  were  from  a  behavioral  study,  and 
the  measurement  of  advertising 
expenditures  was  from  regional 
advertising  expenditures,  undoubtedly 
maintained  by  the  company.  The 
smoking  decision  for  a  teenager  may 
very  well  not  have  been  influenced  by 
the  amount  of  money  spent  but  by  the 
number  of  messages  he/she  receives. 
The  aggregate  expenditures  for 
advertising  cannot  measure  the  niunber 
of  messages  actually  received  by  an 
individual  teen. 

Given  the  multitude  of  problems  with 
the  design  of  the  study  and  the  choice 
of  variables,  the  study  has  limited 
capabiUty  for  producing  results  that  can 
adequately  describe  advertising  effects 
on  smoking  behavior.  Moreover,  this 
study  is  but  one  of  many  and,  whatever 
its  value,  it  does  not  overwhelm  the 
evidence  that  FDA  has  reUed  on. 

c.  Laugesen  and  Meads.  In  contrast  to 
the  Beales'  study,  FDA  had  cited  a  study 
by  Laugesen  and  Meads,  entitled 
"Advertising,  Price,  hicome  and 
PubUcity  Effects  on  Weekly  Cigarette 
Sales  in  New  Zealand 
Supermarkets,"  *'^  which  provided 
evidence  that  increases  in  advertising 
expenditiu^s  had  an  effect  on  youth 
smoking  behavior  including  recruiting 
new  smokers  and  increasing  the  market 
base. 

One  comment  stated  that  data  from 
supermarkets  were  unrepresentative, 
both  because  of  the  percentage  of  sales 
from  supermarkets  in  New  Zealand 
(presiunably  not  large),  and  because  it  is 
not  known  what  percentage  of  sales  to 
yoimg  people  are  made  at  supermarkets. 
Moreover,  many  conditions  were  not 
accounted  for,  including  possible 
different  pricing  structures  between 
retail  outlets. 

The  comments  also  criticized  several 
major  assiunptions  they  claim  were 
made  in  the  study,  for  example,  that 
young  people  purchase  the  less 
expensive,  down  market  brand.  Finally, 
the  comment  criticizes  the  failure  to 
control  for  other  variables  (such  as 
rotating  health  warnings  and  new 
advertising  restrictions). 

The  authors  themselves  responded  to 
some  of  the  concerns  expressed.  For 


example,  they  explained  that  they 
specifically  chose  to  collect  data  from 
supermarkets  because  other  "authors 
with  access  to  full  industry  data  "♦  have 
recommended  that  the  data  interval  (for 
supermarket  sales]  should  reflect  the 
inter-purchase  time  for  cigarettes," 
which  in  New  Zealand  is  a  week  or  less. 
Moreover,  the  authors  found  that 
supermarket  cigarette  sales  are  more 
consistent  than  other  points  of  sales. 
Hence  there  were  fewer  fluctuations  in 
the  demand  data  for  cigarettes. 

Moreover,  in  response  to  the  second 
comment,  the  authors  did  not  assume 
that  young  people  piuchase 
downmarket  cigfirettes  at  a  higher  rate 
than  the  general  population,  but  that 
people  writh  lower  income,  which 
includes  young  people,  purchase  these 
brands  more  often.  But  more 
importantly,  the  study  found  that  it 
takes  only  2  years  of  advertising  of  this 
downmarket  brand  to  expand  the  teen 
market  by  4  percent,  and  this  fact  was 
not  disputed. 

d.  Other  comments.  Finally,  several 
comments  criticized  the  quality  of  the 
evidence  dted  by  FDA  in  its  preamble 
to  the  1995  proposed  rule.  One 
comment  stated  that  FDA  has  relied  too 
heavily  on  studies  conducted  by 
physicians  or  others  not  famiUar  with 
the  art  and  science  of  persuasion. 
Further,  it  asserted  that  most  of  the 
evidence  cited  in  support  of  the 
regulations  had  been  published  in 
medical  jotunals  and  not  in  peer 
reviewed  marketing  journals. 

However,  a  review  of  the  evidence 
presented  beUes  that  concern.  First, 
FDA  reUed  on  the  research  and  expert 
opinion  of  consumer  psychologists, 
business  and  marketing  experts, 
economists  ana  social  science 
researchers  as  well  as  medical  experts. 
Moreover,  FDA  has  reUed  on  two 
outstanding  reports  issued  in  the  past 
few  years  that  specifically  addressed  the 
issue  of  young  people's  use  of  tobacco — 
the  1994  SGR  and  the  lOM  Report.  Both 
commented  extensively  on  the  role  that 
advertising  plays  in  yoimg  people's 
smoking  behavior  and  use  of  smokeless 
tobacco  and  both  recommended  strongly 
that  a  comprehensive  plan  to  attack  the 
problem  of  youth  tobacco  use  include 
stringent  advertising  restrictions. 


Moreover,  of  the  15  members  of  the 
lOM  committee,  7  were  expert  in  the 
fields  of  behavioral  sciences,  including 
psychology,  psychiatry  and  public 
poUcy,  anthropology,  and  economics. 
Similarly,  the  contributing  authors  to 
the  1994  SGR  included  experts  in 
economics,  social  research,  marketing, 
and  business  administration.  Finally, 
the  comments  submitted  include 
additional  empirical  evidence,  the 
expert  opinion  of  the  American 
Psychological  Association,  '**  and  the 
words  of  the  tobacco  industry  itself,  all 
of  which  are  referred  to  in  this 
document. 

One  comment  criticized  FDA's 
reliance  on  the  lOM  Report  and  the 
1994  SGR  as  simply  presenting 
"selective  reviews"  of  much  of  the  same 
"dubious  literature"  reviewed  by  FDA. 
Another  comment  stated  that  FDA  had 
indiscriminately  relied  on  studies  cited 
in  the  1994  SGR,  none  of  which,  the 
comment  claimed,  was  capable  of 
determining  whether  advertising 
influences  children  to  initiate  smoking. 

Several  comments  appeared  to  place 
great  importance  on  the  fact  that  both 
reports  acknowledge  that  the 
psychosocial  and  econometric  research 
that  they  present  do  not  prove  that 
cigarette  advertising  causes  young 
people  to  begin  smoking  or  to  use 
smokeless  tobacco.  The  lOM  Report 
stated  that,  because  of  the  nature  of  the 
research,  it  is  not  known  for  certain 
whether  youths  already  interested  in 
smoking  or  smokeless  tobacco  become 
more  attentive  to  advertisements  for 
these  products  or  whether  these 
advertisements  lead  youths  to  become 
more  interested  in  these  products.  One 
comment  argued  that  the  "lOM's 
recognition  of  this  weakness  fatally 
imdermines  its  own  and  FDA's 
arguments  on  the  impact  of  advertising 
on  smoking  behavior."  Another 
comment  claimed  that  the  lOM  Report 
acknowledges  the  lack  of  a  causal 
relationship  between  advertising  and 
smoking  and  acknowledges  that  the  very 
econometric  studies  it  cites  are 
imreliable  to  determine  whether 
advertising  contributes  to  youth 
smoking  behavior.  The  comment  also 
stated  that  FDA  misstates  lOM's 
conclusion  regarding  evidence  of  a 


'"Laugesen,  M.,  and  C.  Meads,  "Advertising, 
Price,  Income,  and  Publicity  Effects  on  Weekly 
Cigarette  Sales  in  New  Zealand  Supermarkets," 
British  Journal  of  Addiction,  vol.  86,  pp.  81-89, 
1991. 


'^Tbe  authors  cited  this  study  as  an  example  of 
one  having  access  to  full  industry  data.  Leeflang,  P. 
S.  H..  and  ReuiyI,  "Advertising  and  Industry  Sales: 
An  Empirical  Study  of  the  West  German  Cigarette 
Market,"  Journal  of  Marketing,  vol.  49,  p.  97, 1985; 
Laugesen,  M.,  and  C  Meads,  "Advertising,  Price, 
Income,  and  Publicity  Effects  on  Weekly  Cigarette 
Sales  in  New  Zealand  Supermarkets,"  British 
Journal  of  Addiction,  vol.  86,  pp.  83-89, 1991. 


"'The  American  Psychological  Association 
represents  132,000  members  and  affiliates  and  is 
the  largest  organization  of  psychologists  in  the 
world.  Us  conunent  represents  the  organization's 
"research -based  recommendations"  and  reflects 
significant  input  from  several  relevant  divisions 
including  the  Division  of  Personality  and  Social 
Psychology,  the  Division  of  Society  for  the 
Psychological  Study  of  Social  Issues,  and  the 
Division  of  Consumer  Psychology. 
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causal  relationship  between  advertising 
and  smoking  initiation  Further,  several 
comments  cited  to  a  statement  in  the 
1994  SGR  that    no  longitudinal  study  of 
the  direct  relationship  of  cigarette 
advertising  to  smoking  initiation  has 
been  reported  in  the  literature."  >'« 
However,  these  comments  failed  to 
include  the  sentence  immediately 
preceding  this  quote  "Considered 
together,  these  studies  offer  a 
compelling  argument  for  the  mediated 
relationship  of  cigarette  advertising  and 
adolescent  smoking  " 

.Another  comment  in  supp>ort  of 
advertising  restrictions  on  tobacco 
products  argued  that  the 
multidisciplinary  studies  cited  in  the 
1994  SGR  supported  the  conclusion  that 
marketing  and  advertising  tobacco 
products  do  play  a  role  in  tobacco  use 
among  young  people.  The  comment 
suggested  that  this  conclusion  is 
consistent  with  the  1989  Surgeon 
General's  conclusion  that  "the  collective 
empirical,  experiential,  and  logical 
evidence  malces  it  more  likely  than  not 
that  advertising  and  promotional 
activities  do  stimulate  cigarette 
consumption."  >s^  Additionally,  the 
comment  supported  the  findings  of  the 
1994  SGR  that  "cigarette  advertising 
appears  to  increase  young  people's  risk 
of  smoking"  by  conveying  the 
impression  that  smoking  has  social 
benefits  and  is  far  more  common  than 
it  really  is.  '*«  Moreover,  this  comment 
contended  that  the  lOM's  conclusions 
supported  FDA's  tentative  view  that 
image  advertising  of  tobacco  products  is 
tremendously  appealing  to  young 
people. 

As  noted  more  fully  in  section  VI.B. 
of  this  dociunent,  FDA  did  rely  heavily 
on  the  two  reports,  and  continues  to 
find  the  reports  persuasive  evidence. 
They  represent  mainstream  scientific 
consensus  and  are  appropriately 
entitled  to  a  great  deal  of  deference.  The 
agency  notes  that,  in  a  different  but  not 
entirely  imrelated  context,  that  of  health 
claims  for  food,  Congress  has  said  that 
FDA  would  have  to  specifically  justify 
any  decision  rejecting  the  conclusions 
of  a  report  from  an  authoritative 
scientific  body  of  the  United  States.  (See 
section  403(rl(4)(C)  of  the  act  (21  U.S.C. 
343(r)(4)(C}J.)  No  justification  for 
rejecting  the  lOM's  conclusions  exists 
here. 

Finally,  the  agency,  like  the  1994  SGR 
and  lOM  Report,  finds  that  an  adequate 
basis  does  exist  to  conclude  that 


'«  1994  SGR.  p.  18a. 
"M989SGR.  p.  517. 
■"1994  SGR.  p.  195. 


advertising  plays  a  "mediated 
relationship"  to  adolescent  tobacco 
use.  "»  The  proper  question  is  not,  "Is 
advertising  the  most  important  cause  of 
youth  initiation?"  but  rather,    does  FDA 
have  a  solid  body  of  evidence 
estabhshing  that  advertising  encourages 
young  people's  tobacco  use  such  that 
FDA  could  rationally  restrict  that 
advertising?"  The  answer  to  this 
question  is  "yes." 

5.  Has  the  Agency  Met  Its  Burden? 

(16)  Several  comments  from  the 
tobacco  and  advertising  industries 
criticized  the  agency  for  failing  to 
present  evidence  that  conclusively 
establishes  a  causal  link  between 
advertising  and  young  people's 
decisions  to  begin  using  cigarettes  and 
smokeless  tobacco. 

FDA  disagrees  that  its  burden  is  to 
conclusively  prove  by  rigorous 
empirical  studies  that  advertising  causes 
initial  consumption  of  cigarettes  and 
smokeless  tobacco.  No  single  study  is 
capable  of  doing  so.  As  one  comment 
stated,  it  would  in  fact  be  practically 
and  ethically  impossible  to  conduct 
such  a  study.  Certainly  no  study 
presented  by  industry  or  any  other  party 
demonstrated  that  advertising  does  not 
cause  the  initial  consumption  of 
cigarettes  and  smokeless  tobacco. 
Indeed,  it  should  be  noted  that  not  one 
study  cited  by  FDA  or  submitted  by 
industry  could  conclusively 
demonstrate  that  any  factor  actually 
caused  children  to  begin  smoking  or  to 
use  smokeless  tobacco.  This  includes 
family  and  peer  influences,  which  the 
tobacco  industry  repeatedly  cite  as  the 
major  determinants  of  youth  smoking 
and  smokeless  tobacco  use.  As  was 
suggested  by  a  comment,  however,  even 
when  a  young  person's  decision  to 
smoke  is  strongly  influenced  by  a  fiiend 
or  parent,  advertising  reinforces  the 
decision  and  makes  the  young  person 
feel  good  about  the  decision  and  the 
"identity"  thereby  acquired. 

It  should  also  be  noted  that  the 
apparent  focus  on  the  possible  causal 
role  of  cigarette  and  smokeless  tobacco 
advertising  in  young  people's  initial 
decision  to  smoke  or  to  use  smokeless 
tobacco  is  overly  narrow.  Human 
behavior  cannot  be  modeled  so 
simpUstically.  In  point  of  fact,  tobacco 
advertising  has  an  effect  on  young 
people's  tobacco  use  behavior  if  it 
affects  initiation,  maintenance,  or 
attempts  at  quitting. 

The  evidence  that  FDA  has  gathered 
in  this  proceeding  estabhshes  that 


"•«..{>.  188. 


cigarette  and  smokeless  tobacco 
advertising  does  have  such  an  effect 
While  not  all  the  evidence  in  the  record 
supports  this  conclusion,  there  is  more 
than  adequate  evidence,  that  when 
considered  together,  supports  a 
conclusion  that  advertising,  with  the 
knowledge  of  the  industry,  does  affect 
the  smoking  behavior  and  tobacco  use  of 
people  under  the  age  of  18  This 
behavior  includes  the  decision  whether 
to  start  using  cigarettes  or  smokeless 
tobacco,  whether  to  continue  using  or  to 
increase  ones  consumption,  when  and 
where  it  is  proper  to  use  tobacco,  and 
whether  to  quit  This  evidence  includes: 

Expert  opinion — The  American 
Psychological  Association  provided 
expert  opinion,  with  specific  citation  to 
numerous  studies,  to  show  that  tobacco 
advertising  plays  directly  to  the  factors 
that  are  central  to  children  and 
adolescents  and  thus  plays  an  important 
role  in  their  decision  to  use  tobacco. 
(See  section  VI. 0  4. a.  of  this  document; 
and  60  PR  41314  at  41329.) 

Advertising  Theory— Basic  advertising 
and  consumer  psychologv  theory, 
stat(»ments  from  advertising  experts,  and 
genera!  consumer  testing  show  that 
advertising  that  is  multi-media,  that 
uses  color,  and  that  emplovs  more 
pictures,  characters,  or  cartoons  as 
opposed  to  text  is  more  robust  and  can 
be  better  processed,  understood  and 
remembered  by  children  and 
adolescents,  who  have  less  information 
processing  ability  than  adults.  (See 
section  Vl.B.l.  and  VI.B2.  of  this 
document.) 

Studies  and  Surveys — Studies  show 
that  children  are  exposed  to  substantial 
and  unavoidable  advertising,  that 
exposure  to  tobacco  advertising  leads  to 
favorable  beliefs  about  tobacco  use,  that 
advertising  plays  a  role  in  leading  young 
people  to  overestimate  the  prevalence  of 
tobacco  use,  and  that  these  factors  are 
related  to  young  people's  tobacco 
initiation  and  use.  (See  sections 
VI.D.S.a..  VI.D.3.b.,  and  VI.D.3.C.  of  this 
document.) 

Empirical  Studies — Studies 
conducted  on  sales  data  have  showm 
that  advertising  did  increase  one 
segment  of  the  tobacco  market  (low  tar 
cigarettes),  that  advertising  in  New 
Zealand  had  the  effect  of  increasing 
tobacco  sales  to  young  people,  and  that 
a  large  multi-country  survey  showed 
that  advertising  tends  to  increase 
consumption  of  tobacco  products.  (See 
60  FR  41314  at  41333  through  41334; 
sections  VI.D.S.g.,  VI.D.4.C.,  and 
VI.D.e.a.  of  this  document) 

Anecdotal  Evidence,  and  Various 
Advertising  Campaigns  Successful  with 


UMI 
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Young  People — Studies  show  that  the 
buving  behavior  of  young  people  is 
influenced  by  advertising,  tliat  they 
smoke  the  most  advertised  brands,  that 
children  ages  3  to  6  can  recognize  a 
cartoon  character  associated  with 
smoking  at  the  same  rate  as  they 
recognize  Ronald  McDonald,  that 
various  ad  campaigns  (Camel  cigarettes, 
Reg  cigarettes,  products  designed  for 
women,  and  smokeless  tobacco 
advertising  aimed  at  new  users]  that 
appeared  to  be  targeted  to  young  people 
did  have  an  effect  upon  young  people's 
purchases  and  use  of  tobacco,  and  that 
young  people  report  that  they  got  their 
information  about  a  tobacco  brand  from 
billboards,  magazines,  in  store 
advertising  and  on  teeshirts  (60  FR 
41314  at  41329  through  41334;  and  see 
sections  Vl.D.3.d.,  VI.D.3.e..  and 
VI.D.3.i.  of  this  document). 

Industry  Statements — Statements  in 
doounents  created  by  R.  J.  Reynolds' 
researchers,  by  Philip  Morris  advertising 
people,  by  executives  of  US  Tobacco 
and  by  people  in  and  doing  work  for 
various  Canadian  tobacco  companies 
indicate  that  young  people  are  an 
important  and  often  cnicial  segment  of 
the  tobacco  market. 

Consensus  Reports— The  lOM  and 
1994  SGR  concluded  on  the  basis  of  an 
exhaustive  review  of  the  evidence  that 
advertising  affects  yoimg  people's 
perceptions  of  the  pervasiveness,  image, 
and  function  of  smoking,  that 
misperceptions  in  these  areas  constitute 
psychosocial  risk  factors  for  the 
initiation  of  tobac(!B  use,  and  thus 
advertising  appears  to  increase  yoimg 
people's  risk  of  tobacco  use. 

Consequently,  tobacco  advertising 
works  in  a  way  that  is  roughly 
analogous  to  the  way  the  Supreme  Court 
described  how  deceptive  advertising 
works  (FTC  v.  Colgate  -  Palmolive  Co., 
380  U.S.  374  (1965)).  The  Supreme 
Court  described  how  sellers  use 
deceptive  practices  to  break  down  the 
resistance  of  the  buying  public  (Id.  at 
389-90).  Here,  as  the  1994  SGR,  the 
lOM  report,  and  the  comment  of  the 
Araencan  Psychological  Association 
demonstrate,  cigarette  and  smokeless 
tobacco  companies  use  image  and  other 
advertising  techniques  to  appeal  to 
adolescents'  need  to  belong  and  to 
appear  to  be  adult,  and  thereby  to  break 
down  their  resistance  to  tobacco  use. 
The  advertising  helps  the  companies  to 
overcome  the  fact,  as  documents  for  R. 
J.  Reynolds  show,  that  there  is  no 
natural  craving  for  nicotine  While  the 
advertising  techniques  used  by  the 
tobacco  industry  are  quite  different  than 
those  used  by  the  company  in  the 


referenced  Supreme  Court  case,  they 
ultimately  have  the  same  goal — to 
induce  people,  in  this  case  young 
people,  to  purchase  and  use  these 
products. 

Thus,  the  evidence  in  this  proceeding 
demonstrates  that  cigarette  and 
smokeless  tobacco  advertising  plays  a 
material  role  in  the  decision  of  children 
and  adolescents  under  the  age  of  18  to 
engage  in  tobacco  use  behavior.  It 
therefore  establishes  that  the  harm  from 
this  advertising  is  real. 

6.  The  Efficacy  of  the  Restrictions; 
Empirical  Evidence  Concerning 
Advertising  Restrictions 

The  final  aspect  of  the  analysis  under 
the  second  prong  of  the  Central  Hudson 
test  requires  a  showing  by  the  agency 
that  the  restrictions  that  it  seeks  to 
impose  will  alleviate  the  harm  to  a 
material  degree.  FDA  finds,  based  upon 
a  review  of  all  of  the  evidence  and  the 
comments  received,  that  the  restrictions 
will,  in  fact,  meet  this  test. 

(17)  Nearly  all  comments  in 
opposition  to  advertising  restrictions 
argued  that  the  preponderance  of  the 
empirical  evidence  supported  a  finding 
of  no  effect  from  advertising  on  yoimg 
people.  Some  comments  stated  that, 
consequently,  the  advertising 
restrictions  are  "unwarranted, 
unjustified,  unnecessary,  [and]  will  not 
be  effective  in  reducing  underage 
smoking."  Several  comments, 
representing  a  variety  of  interest  groups, 
clfiimed  that  the  "best  available 
evidence"  found  that  "peer  pressure," 
"peer  and  family  smoking  behaviors" 
and  "young  people's  perceptions  of  the 
costs  and  benefits  of  smoking"  are  more 
important  than  advertising  and 
promotion  in  encouraging  young  people 
to  experiment  with  cigarettes  and 
smokeless  tobacco.  i*°  Still  others 
claimed  that  "being  a  gjrl,"  "Uving  with 
a  single  parent,"  "having  relatively  less 
negative  views  about  smoking,"  "having 
no  intention  to  stay  in  full-time 
education  after  age  16,"  and  "thinking 
they  might  be  a  smoker  in  the  future," 
are  key  influencing  factors  for  a  yoimg 
person  to  start  smoking.  **' 

The  tobacco  industry  and  the 
advertising  industry  stated  that  their 
advertising  is  not  directed  at  children 
and  adolescents  but  to  adults  who 


already  use  tobacco,  and  thus  it  is  not 
a  proper  subject  for  government 
regulation.  "The  advertising  agency  for 
the  largest  cigarette  brand  stated. 
"(Tjobacco  advertising  has  as  its 
intended  audience  existing  smokers  *  * 
*  it  is  not  the  company's  desire  that 
children  start  to  smoke." 

However,  one  comment  questioned 
this  and  asked  how  cigarette  advertising 
that  has  an  impact  upon  adults  can  be 
assumed  to  leave  unaffected  a  young 
viewer,  smoker  or  otherwise.  "The  same 
comment  also  cited  the  words  of  one 
retired  Marlboro  ad  man:  "I  don't  know 
any  way  of  doing  this  (advertising 
cigarettes)  that  doesn't  tempt  young 
people  to  smoke."  '^^ 

Many  comments  from  consumer 
groups,  pubUc  health  organizations  and 
numerous  private  individuals  were 
supportive  of  the  agency's  position  that 
the  1995  proposed  rule  will  reduce 
underage  smoking  and  use  of  smokeless 
tobacco.  The  comments  cited  evidence 
from  numerous  sources  such  as 
govermnent  officials,  university 
researchers,  and  antismoking  advocates 
to  demonstrate  that  restrictions  on 
advertising  would  be  effective. 

For  example,  a  comment  from  a 
leading  psychological  association  stated 
that  research,  common  sense,  and  its 
expert  opinion  support  that,  if  image- 
oriented  advertising  and  promotion  are 
replaced  with  text -only  advertising,  it 
would  reduce  the  advertiser's  ability  to 
suggest  that  tobacco  users  project  a 
desirable  image,  e.g.,  glamour,  sexiness 
or  maturity. '" 

FDA  has  concluded  that  restrictions 
on  advertising  and  promotion  are 
necessary  to  reduce  the  appeal  of 
tobacco  products  to  young  people.  Such 
restrictions  will  protect  the  access 
restrictions  that  the  agency  is  adopting 
from  being  undermined  and  thereby  the 
health  of  young  people.  To  be  effective, 


""Beales,  J.  H..  "Advertising  and  the 
Determinants  of  Teenage  Smoking  Behavior,"  vol. 
44.  1993. 

i«i  McDonald.  C.  "Children,  Smoking  and 
Advertising:  What  Does  the  Research  Really  Tell 
Us?",  International  Journal  of  Advertising,  vol.  12, 
pp.  279-287,  1993;  Goddard,  E..  "Why  Children 
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1"  Daniels.  D.,  Giants,  Pygmies  and  Other 
Advertising  People,  Grain,  Chicago,  p.  245. 1974. 
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these  restrictjons  must  be 
comprehensive,  that  is.  they  must  apply 
to  the  many  types  of  media  currently 
used  in  a  coordinated  way  to  advertise 
cigarettes  and  smokeless  tobacco. 

FDA  finds  support  for  the  need  for 
comprehensive  regulation  in  the 
experiences  of  other  countnes  which 
have  enacted  and  put  into  place  some 
form  of  restrictions  on  the  advertising  of 
tobacco  Some  comments  discussed  the 
expenence  in  other  countries  in  which 
tobacco  advertising  has  been  banned. 
These  comments  indicated  that  in 
countnes  that  have  snacted  restrictions 
on  advertising  that  were  not 
comprehensive,  the  industry  was  able  to 
continue  advertising  and  portraying 
attractive  imagery  in  media  left 
uncovered  by  regulations.  For  example, 
Canada.  Finland.  Great  Britain,  and 
Australia  enacted  regulations  of  tobacco 
advertising  that  did  not  completely  ban 
or  restrict  all  forms  of  advertising  and 
promotion.  In  each  of  those  instances, 
according  to  the  comments,  the  tobacco 
industry  was  able  to  take  advantage  of 
loopholes  in  the  system  to  continue  to 
advertise  to  reach  their  target  audience. 
Thus,  in  Canada  the  advertising  ban, 
which  did  not  ban  nontobacco  items, 
was  accompanied  by  the  increased  use 
of  nontobacco  items  that  carried  the 
tobacco  brand  name  as  a  mechanism  for 
continuing  to  advertise  the  tobacco 
brand  and  its  pnor  image.  In  Great 
Britain,  sophisticated  colorful 
advertisements  appeared  when  the  use 
of  human  figures  in  tobacco  advertising 
was  banned:  in  Australia,  loopholes  in 
sports  sponsorship  provisions  enabled 
the  industry  to  continue  sports 
advertising. 

Another  comment  detailed  nimierous 
other  examples  of  tobacco  companies 
continuing  to  advertise  effectively  in 
spite  of  a  ban  or  restrictions  on 
advertising.  For  example,  this  comment 
noted  that  after  France  banned  all 
cigarette  advertising  in  magazines, 
Fhihp  Morris  set  up  a  travel  agency  and 
advertised  "Marlboro  Coimtry  Travel" 
in  French  magazines  (Thus,  although 
there  was  no  longer  any  "cigarette 
advertising,"  Philip  Morris  was  able  to 
continue  using  its  western,  cowboy 
theme  in  advertisements  for  a  travel 
agency).  The  comment  noted  further 
that  in  Europe,  advertising  for  cigarettes 
was  replaced  bv  advertisements,  using 
the  same  imagery,  for  Camel  and 
Marlboro  sports  watches  and  Camel 
boots.  In  Malaysia,  cigarette  companies 
set  up  travel  agencies  called  Marlboro, 
Kent,  and  Peter  Stuyvesant,  clothing 
stores  named  Camel,  jewelry  stores 
named  for  Benson  and  Hedges,  luxury 


car  dealerships  named  More,  Salem 
record  stores  and  Salem  and  More 
concert  and  movie  promotions  to 
advertise  cigarettes  in  a  coimtry  that  has 
banned  cigarette  advertising.  FDA  finds 
that  these  comments  provide  strong 
support  for  the  need  for  the  advertising 
restrictions  to  be  comprehensive  and 
apply  to  all  advertising  media  to  be 
effective. 

Two  aspects  of  the  evidence  in  this 
proceeding  are  particularly  persuasive 
in  evidencing  that  restrictions  on 
advertising  will  directly  advance  the 
agency's  goal  of  protecting  the  health  of 
children  and  adolescents  under  18.  The 
experience  of  other  countries  that  have 
adopted  advertising  restrictions  shows 
that  when  those  restrictions  are 
enforced,  they  have  resiUted  in 
reductions  in  the  level  of  tobacco  use. 
In  addition,  the  courts  themselves  have 
generally  foimd  that,  as  a  matter  of 
common  sense,  reductions  in 
advertising  have  produced  a  reduction 
in  demand.  While  some  conunents  tried 
to  distinguish  these  cases,  FDA  finds 
that  they  are  relevant, 

A  discussion  of  each  of  these  aspects 
of  the  evidence  follows: 

a.  International  and  cross  country 
studies.  FDA  did  not  receive  consistent 
comment  on  the  international  studies  '** 
that  it  cited  in  the  preamble  to  the  1995 
proposed  rule  on  the  relationship 
between  advertising  restrictions  and 
consumption. 

(18)  Several  comments  stated  that 
advertising  restrictions  have  not  affected 
tobacco  product  consiunption,  and 
further  stated  that,  in  fact,  tobacco 
product  consiunption  has  increased  in 
most  coimtries  with  advertising  and 
promotional  restrictions. 

In  contrast,  other  comments 
supported  the  findings  of  the  same 
studies  and  stated  that  the  studies 
support  the  conclusion  that  advertising 
and  promotional  restrictions  can  be 
effective  in  ciu-bing  smoking  initiation 
among  young  people. 

Several  comments  opposing  the  1995 
proposed  rule  maintained  that  better 
surveys  of  the  results  of  advertising 
restrictions  abroad  were  done  in 
conjimction  with  the  World  Health 
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Organization  (WHO).  The  two  WHO 
surveys  on  the  health  behavior  of 
schoolchildren  in  four  coimtries  found 
that  smoking  among  schoolchildren  is 
related  to  peer  smoking  behaviors  and  to 
the  number  of  smokers  in  the  family. '" 
More  importantly,  the  comments  said 
that  the  survey  found  "no  systematic 
differences "  between  the  smoking 
behavior  of  young  people  in  countries 
where  tobacco  advertising  is  completely 
restricted  and  in  countries  where  it  is 
not.  They  asserted  that  the  findings  of 
the  WHO  survey  completely  repudiate 
FDA's  assertion  that  advertising 
restrictions  reduce  tobacco  consumption 
among  young  people.  The  comments 
further  argued  that  a  followup  survey 
found  that  the  prevalence  of  smoking 
among  schoolchildren  in  countries  with 
total  tobacco  advertising  restrictions 
was  actually  higher  than  countries  with 
fewer  restrictions.  '** 

However,  the  two  surveys  cited  by 
these  comments  did  not  compare  the 
percentage  of  young  people  who 
smoked  before  and  after  the 
implementation  of  tobacco  advertising 
restrictions  within  countries.  In  order  to 
realistically  measure  the  effect  of 
advertising  restrictions,  each  country 
must  be  looked  at  individually.  For 
example,  country  A.  with  a  high  rate  of 
smoking,  cuts  its  smoking  rate  in  half. 
This  would  be  considered  a  major 
success  for  country  A.  but  country  A 
still  may  have  a  higher  smoking  rate 
than  countj7  B.  Country'  B  may  not  have 
instituted  any  advertising  restrictions 
because  its  smoking  wte  has  always 
been  low.  Thus,  comparing  the  rates  of 
countries  .\  and  B  would  be  Uke 
comparing  apples  and  oranges. 

Studies  that  have  looked  at  before  and 
after  data  from  individual  countries 
have  reported  downward  trends  in 
smoking  rates  among  young  people 
following  advertising  restrictions.  ^^^ 
For  example,  in  Norway  the  percentage 
of  15-year  old  boys  and  the  percentage 
of  1 5-year  old  girls  who  were  daily 
smokers  in  1975,  before  a  restriction  on 
all  forms  of  tobacco  advertising  and 
promotion  was  put  in  place,  was 
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approximately  23  percent  and  28 
percent,  respectively  '*^*  According  to 
the  WHO  foUowup  survey,  the 
percentage  of  15-  to  16-year  old  boys 
and  the  percentage  of  15-  to  16-year  old 
girls  who  were  daily  smokers  m  1986- 
1987  was  16  percent  and  17  percent, 
respectively.  '^*  This  represents  success 
not  only  with  the  group  that  was 
prohibited  from  purchasing  cigarettes, 
those  younger  than  16,  but  also  with  a 
group  that  could  legally  purchase 
cigarettes.  These  results  also  appear  to 
indicate  that  the  restrictions  did  not 
simply  move  the  onset  of  smoking  to  the 
first  legal  year  of  purchase. 

Comments  from  the  tobacco  industry 
also  relied  upon  research  conducted  by 
J.  J.  Boddewyn,  which  has  found  results 
contrary  to  those  presented  by  FDA,  to 
argue  that  tobacco  advertising  bans  have 
not  been  a  successful  part  of  tobacco 
control  poUcy.  *^°  Boddewyn's  research 
is  directly  contrary  to  many  of  the 
studies  cited  by  FDA  in  support  of  its 
1995  proposed  rule  and  is  also 
inconsistent  with  the  best  available  data 
on  smoking  rates  from  the  countries 
studied. 

Boddewyn  has  used  selective  data  on 
the  total  number  of  cigarettes  sold  in  a 
particular  country  as  the  basis  for  his 
analysis  and  has  used  it  to  justify  a 
finding  that,  in  those  countries  where 
advertising  bans  have  been  introduced, 
decreases  in  the  total  niunber  of 
cigarettes  sold  have  not  followed. 
Relying  solely  on  the  number  of 
cigarettes  sold  in  a  country  to  measure 
the  effects  of  government  restrictions 
fails  to  take  into  account  the  myriad  of 
influences  that  can  affect  cigarette 
consumption  and,  thus,  will  not  yield 
accurate  results. 

First,  the  overall  number  of  cigarettes 
sold  in  a  country  may  be  influenced  by 
factors  other  than  the  percentage  of  the 
population  that  smokes.  For  example,  if 
the  population  of  a  country  has  risen,  or 
if  those  who  remained  smokers  were  the 
heaviest  smokers,  the  number  of 
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cigarettes  smoked  may  not  fall  even 
though  the  percentage  of  the  population 
that  smokes  has  decreased.  Moreover, 
an  analysis  based  on  the  number  of 
cigarettes  sold  would  not  accoimt  for 
the  success  advertising  restrictions 
might  have  had  with  those  not  yet 
addicted  to  tobacco.  The  preaddicted 
group,  mostly  composed  of  children, 
does  not  smoke  as  many  cigarettes  as  do 
older  addicted  smokers.  Therefore,  any 
success  in  stemming  initiation  rates 
would  not  show  up  for  many  years  if 
measured  as  fewer  cigarettes  consumed. 

Finally,  Boddewyn  and  others  have 
claimed  that  the  experience  in  Norway. 
Finland,  and  Sweden  supports  the  view 
that  advertising  restrictions  have  t>een 
ineffective  in  reducing  smoking  rates. 
However,  three  reports  '^*  presented  at 
the  World  Conference  of  Tobacco  and 
Health  in  Paris,  France  in  October  1994 
support  the  conclusion  that  advertising 
restrictions,  if  comprehensive  and 
enforced,  are  effective  in  helping  to 
reduce  the  percentage  of  people  who 
smoke,  particularly  young  people  not 
yet  addicted  to  tobacco. 

Bjartveit's  report  presented  the  results 
of  the  Norwegian  experience  after  the 
implementation  of  the  1975  Norway 
advertising  ban.  In  1975,  Norway 
banned  all  advertising  of  tobacco 
products  and  prohibited  the  sale  of 
tobacco  to  anyone  under  the  age  of  16. 
Norway  also  required  warnings  on 
packages,  an  educational  program,  and, 
in  1980,  a  larger  excise  tax.  The  results 
of  Norway's  actions  belie  Boddewyn's 
claims.  First,  the  prevalence  of  smoking 
for  boys  and  girls  declined  between 
1975  and  1990.  The  percentage  of  daily 
smokers  aged  13  to  15  decUned  from  15 
percent  to  9  percent  for  boys  and  from 
17  percent  to  less  than  10  percent  for 
girls.  Fer-capita  consumption  for  boys 
and  girls  also  declined.  Between  1975 
and  1994,  the  overall  sales  of  cigarettes 
and  smoking  tobacco  per  person  among 
15  year  olds  has  declined  from  over 
2,000  grams  of  tobacco  to  less  than 
1,800  grams. 

In  1976,  Finland  banned  some  forms 
of  tobacco  advertising  and  promotion 
and  increased  expenditures  for  health 
education.  While  relatively  Uttle  data 
are  available  on  the  smoking  trends  in 
Finland,  one  comment  reported  data 
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that  showed  the  government's  actions 
did  have  an  impact,  although  the  extent 
has  been  more  uneven  than  in  Norway. 
Before  the  advertising  restrictions, 
cigarette  consumption  was  increasing  at 
the  rate  of  2.2  percent  {>er  year.  In  the 
decade  since  the  1975  Finland 
advertising  ban,  the  rate  of  increase  has 
been  cut  in  half  to  a  little  over  1  percent 
per  year — a  meaningful  change  but  not 
a  decline.  However,  the  greatest  benefits 
have  been  for  teenagers.  In  1973,  26 
percent  of  16  to  18  year  olds  in 
secondary  school  smoked.  By  1979,  2 
years  after  restrictions  went  into  place, 
this  rate  dropped  to  14  percent.  Since 
that  time,  the  decrease  has  continued 
but  has  leveled  off.  In  1973. 19  percent 
of  14-year  old  children  in  Finland 
smoked.  By  1979.  2  years  after  the  ban, 
only  8  percent  of  14-year  old  children 
in  Finland  smoked,  a  decrease  of  over 
50  percent. 

Moreover,  a  report  by  Rimpela  '^^ 
provided  a  more  complete  explanation 
of  the  experience  that  Finland  has  had 
with  its  advertising  restrictions. 
Although  the  1978  Finnish  Tobacco  Act 
banned  cigarette  advertisements  in 
youth  magazines,  it  did  not  eliminate 
the  advertising  of  product-families  or 
the  sponsorship  of  events. 
Consequently,  the  tobacco  companies 
found  new  means  of  sales  promotion 
through  image  advertising  in  these  two 
venues.  The  author  concluded  that  a 
promotional  onslaught  in  these  two 
forums  undercut  the  so-called 
advertising  ban.  and  the  weak 
implementation  of  the  legislation  by 
health  authorities  caused  the  advertising 
restrictions  to  be  less  effective  than  they 
might  have  been  with  a  total  ban.  The 
audior  contrasted  these  uneven  results 
with  the  success  of  Norway's  total  ban. 

The  study  presents  strong  evidence 
for  the  need  for  comprehensive 
advertising  restrictions  covering  all 
forms  of  advertising  and  promotion  in 
order  to  achieve  the  best  results  in 
reducing  youth  tobacco  use.  Finally,  the 
restrictions  imposed  in  Sweden  have 
not  been  in  effect  long  enough  to 
measure  accurately. 

i.  The  British  Health  Department 
Report.  Several  comments  from  the 
tobacco  industry  criticized  the  findings 
of  the  British  Health  Department  Report 
(Smee  Report)  that  advertising  increases 
consumption  of  tobacco  products,  af^d 
that  restrictions  on  advertising  decrease 
tobacco  use  beyond  what  would  have 
occurred  in  the  absence  of 
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regulation.  "'^  The  Smee  Report 
examined  (1)  The  relationship  between 
cigarette  advertising,  (2)  the  effects  of 
partial  and  complete  advertising  bans 
on  tobacco  consumption,  and  (3)  the 
results  of  cross-national  studies.  The 
study  focused  on  countries  for  which 
the  most  complete  data  exists — Norway, 
Finland,  Canada.  New  Zealand,  and  the 
United  Kingdom.  One  reported  result  of 
this  analysis  was  that  in  all  five 
countries,  bans  or  restrictions  on 
cigarette  advertising  resulted  in  an 
aggregate  decrease  in  cigarette 
consumption. 

(19)  The  comments  argued  that  the 
WHO  study  contradicts  the  findings  of 
this  report  regarding  Norway,  Finland, 
and  Canada,  stating  that  the  findings  do 
not  indicate  that  advertising  restrictions 
affect  consumption.  Several  comments 
stated  their  belief  that  the  author's 
(Smee's)  "sweeping  and  unjustified" 
conclusions  are  based  on  "data 
collected  over  a  short  time  period"  and 
on  a  "hmited  and  incomplete  review  of 
the  available  evidence".  They  also 
argued  that  Smee's  reliance  on  existing 
studies  linking  advertising  and 
consumption  is  misplaced. 
Furthermore,  the  comments  specifically 
criticized  the  report's  use  of  several  of 
the  reviewed  studies,  which,  they  claim, 
did  not  apply  rigorous  statistical 
analysis  Finally,  the  comments  stated 
that  the  author's  model  made  no 
allowances  for  the  effect  of  externalities, 
such  as  health  shocks  (the  Royal  College 
of  Physicians  Report  on  Smoking  in 
1962.  the  Report  of  the  Surgeon 
Generals  Panel  on  Smoking  and  Lung 
Cancer  in  1964,  etc.).  All  the  above 
comments  maintained  that  the  Smee 
Report  should  not  be  relied  upon  as 
evidence  of  the  causal  relationship 
between  advertising  restrictions  and 
teen  smoking  behavior. 

FDA  disagrees  with  the  comments' 
assessment  and  finds  the  Smee  Report 
to  be  unbiased  and  useful  as  a 
comprehensive  survey  of  the  literature. 
Upon  examining  the  specific  concerns 
expressed  by  the  comments  in 
connection  with  specific  country 
analyses.  FDA  has  found  that  the 
criticisms  are  without  merit.  For 
example,  the  comments  stated  that  the 
reduction  in  tobacco  consumption 
found  in  Norway  could  be  attributed  to 
externalities,  such  as  to  enforcement  of 
other  provisions  of  the  antitobacco 
legislation  package,  e.g.,  health 
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warnings,  health  education,  and  sales 
restrictions.  However,  Smee  reported 
that  the  share  of  reduction  in  tobacco 
consumption  attributable  to  the 
advertising  ban  "is  likely  to  account  for 
the  great  majority  of  the  effect."  Another 
comment  expressed  concern  that  Smee, 
in  reporting  on  the  Canadian 
experience,  failed  to  include  income  as 
an  independent  variable.  The  comment 
stated  that  this  could  seriously  bias  the 
results  because  real  income  was  falling 
in  Canada  at  the  time  the  advertising 
ban  went  into  effect.  However,  in  the 
initial  Smee  model,  the  income  variable 
was  included,  and  it  did  not  explain  the 
variation  in  tobacco  consumption.  In  the 
fijial  model,  Smee  did  not  include  the 
incdme  variable.  However,  removing  the 
income  variable  did  not  significantly 
change  the  estimated  coefficient  and 
would  not  have  biased  the  estimates 
from  the  model. 

Finally,  all  econometric  studies  are 
subject  to  limitations.  As  noted  in 
sections  VI.D.4.d.  and  VI.D.5.  of  this 
document,  it  would  require  controlled 
studies  to  produce  better  results  and  it 
is  neither  practical  nor  ethical  to 
conduct  such  studies.  Empirical 
research  is  always  subject  to  the 
criticism  that  some  variables  were 
omitted,  or  that  alternative 
specifications  would  yield  different 
results.  However,  Smee  collected  many 
studies,  and  hence  his  compilation 
includes  many  different  specifications 
of  tobacco  demand.  Thus,  although  it  is 
difficult  to  evaluate  the  causes  of 
variations  in  each  study,  an  analysis  of 
all  the  existing  studies  should  yield 
more  generalizable  and  robust  results 
than  those  of  a  single  study.  The 
question  here  is  not  whether  each  of  the 
studies  has  limitations,  but  to  what 
extent  those  limitations  impair  the 
findings  of  the  overall  survey.  Smee's 
study  represents  the  best  attempt  to  date 
to  compile  the  numerous  studies  on  the 
effects  of  advertising  restrictions  on 
tobacco  use  and  to  provide  a  coherent 
analysis.  His  conclusion  was  that 
restrictions  on  advertising  did  reduce 
tobacco  use. 

A  comment  in  support  of  the  findings 
of  the  Smee  Report  stated  that  this  study 
was  unbiased  and  performed  by  a 
credible  organization.  The  comment 
argued  that  advertising  restrictions 
produced  the  decline  in  the  percentage 
of  young  people  who  smoke  in  the 
countries  studied.  In  response  to  the 
tobacco  industry's  claim  that  the  total 
number  of  cigarettes  consumed 
continued  to  rise  in  several  countries, 
the  comment  said  that  "it  takes  a 
number  of  years  for  the  impact  of  the 


fact  that  fewer  people  are  starting  to 
smoke  to  show  up  in  overall  tobwcco 
consumption  data." 

ii.  New  Zealand  Toxic  Substances 
Board  Study.  Several  comments  gave 
considerable  attention  to  the  New 
Zealand  Government  Toxic  Substances 
Board  ("TSB")  Study  which  reviewed 
the  effect  of  advertising  restrictions  in 
33  countries.  '^^  The  study  concluded 
that  there  was  a  correlation  between  the 
degree  of  restrictions  imposed  in  each 
country  and  decline  in  tobacco  use. 

(20)  Comments  submitted  by  those 
opposing  the  proposed  regulations 
argued  that  the  study  lacked  objectivity 
because  of  methodological  errors. 
particularly  in  the  collection,  sorting 
and  selective  use  of  data.  The  comments 
argued  that  these  errors  removed  all 
probative  value  from  the  study. 
Moreover,  the  comments  noted  that 
FDA's  use  of  the  study  illustrates  its 
inconclusive  nature.  In  addition,  one 
comment  asserted  that  the  drop-offs  in 
consumption  and  the  number  of 
smokers  may  be  related  to  events  other 
than  legislated  restrictions. 

One  comment  argued  that  several 
studies  cited  by  FDA  in  the  preamble  to 
the  1995  proposed  rule,  including 
Chetwynd  and  Harrison,  do  not  support 
the  claimed  relationship  between 
advertising  expenditures  and 
consumption  because  the  studies  have 
flawed  data  and  fundamental 
methodological  errors.  For  instance,  the 
comment  argued  that,  in  the  Laugesen 
study  on  tobacco  consumption  in  23 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  coimtries 
described  below,  ^'^  the  qualitative 
variables  used  were  not  relevant  to  the 
regression  model  and  biased  the  results. 
Additionally,  the  comment  criticized 
the  authors  of  the  study  for  ignoring 
contradictory  findings. 

One  comment  suggested  that  the 
findings  in  several  smaller  studies  cited 
by  FDA  1^6  do  not  indicate  that 


"*  "Health  or  Tobacco— An  End  to  Tobacco 
Advertising  and  Promotion,"  TSB,  Wellington,  New 
Zealand.  May  1989. 

'"  laugesen.  M.,  and  C.  Meads,  'Tobacco 
Advertising  Restrictions,  Price,  Income,  and 
Tobacco  Consumption  in  OECD  Countries.  1960- 
1986."  British  loumal  of  Addiction,  vol.  86,  pp. 
1343-1354.  1991. 

"•Chetwynd,  J.,  P.  Coope,  R.  J.  Brodie,  and  E. 
Wells,  "Impact  of  Cigarette  Advertising  on 
Aggregate  Demand  for  Cigarettes  in  New  Zealand," 
British  Journal  of  Addiction,  vol.  83,  p.  409-414, 
1988:  Harrison,  R.,  J.  Chetwynd,  and  R.  J.  Brodie, 
"The  Influence  of  Advertising  on  Tobacco 
Consumption:  A  Reply  to  Jackson  and  Ekelund." 
British  Journal  of  Addiction,  vol.  84.  pp.  12S1- 
1254,  1989:  Raferty,  J.,  "Advertising  and  Smoking— 
A  Smoldering  Debate?".  British  Journal  of 
Addiction,  vol.  84.  pp.  1241-1246,  1989. 
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advertising  affects  consumption.  The 
comment  argued  that  one  of  the 
analyses  failed  to  account  for  common 
trends  resulting  from  the  diffusion  of 
information  about  health  risks.  The 
comment  further  stated  that  Chetvmid 
used  a  model  in  his  study  that  was  more 
likely  to  indicate  correlation  than 
causation.  The  comment  also  asserted 
that  the  model  suffers  from  poor  data 
and  fails  to  take  into  account  changing 
social  mores.  In  addition,  the  comment 
argued  that  a  comparable  study 
(Boddewyn)  has  not  shown  a  decrease 
in  cigarette  consumption  in  areas  that 
restrict  advertising.  ''^ 

Industry  comments  uniformly 
criticized  the  TSB  study.  This  study  was 
also  criticized  by  the  Canadian  courts  in 
the  course  of  litigation  over  the  validity 
of  Canada's  advertising  restnctions,  see 
section  \l.D.3.f  of  this  document.  In 
response,  the  TSB  pubUshed  a 
modification  of  the  original  study  that 
recognized  that  mistakes  had  been  made 
in  the  initial  report.  The  reissued  report 
was  entitled  "A  Reply  to  Tobacco 
Industry  Claims  about  Health  or 
Tobacco."  ISBN-Q-477-04574-X 
(hereinafter  referred  to  as  tiie  Reply). 
According  to  one  comment  from  a 
public  interest  group: 

The  Reply  re-analyzed  the  data  of  the 
impact  of  advertising  in  a  number  of 
countries  based  upon  criticisms  of  the 
onginal  report  by  the  tobacco  industry.  Even 
after  taking  into  account  the  criticisms  of  the 
tobacco  industry,  the  New  Zealand 
government  found  strong  empirical  evidence 
of  the  link  between  tobacco  advertising  and 
tobacco  consumption. 

In  addition  to  the  issuance  of  tiie 
Reply.  Laugesen  and  Meads  ''*  retested 
the  typology  created  by  the  TSB  and 
applied  it  to  22  OECD  countries  for  a  15- 
year  period.  In  the  preamble  to  the  1995 
proposed  rule,  FDA  referred  to  the 
Laugesen  study  as  providing  affirmation 
of  the  TSB's  analysis  and  conclusions, 
that,  as  a  group,  countries  prohibiting 
tobacco  advertising  in  most  or  all  media 
experienced  more  rapid  percentage  falls 
in  consumption  than  the  group  of 
countries  that  permitted  promotion  (60 
FR41314at  41334) 

The  industry  comments'  major 
criticism  of  the  Laugesen  study  is  that 
the  scale  developed  by  Laugeson  is 
flawed.  The  comments  criticized  the 
amount  of  weight  accorded  to  different 


types  of  advertising  restrictions  (i.e.,  TV 
ban  versus  warning  on  package). 
However,  the  rating  scale  accurately 
reflects  the  level  of  restrictions  in  each 
countr*-.  The  steps  between  the  ratings 
in  the  scale  may  be  smaller  or  larger 
than  the  comments  believe  were 
warranted,  but  the  relative  rankings 
would  remain  the  same  regardless. 

Finally,  several  comments  found  fault 
with  the  smaller  studies  cited  by  FDA, 
including  ones  by  Chetwynd  and 
Harrison  Contrarv  to  the  comments' 
assertions,  the  studies  do  include  the 
most  relevant  variables  such  as  price, 
income  and  advertising  expenditures.  A 
ma)or  complaint  of  the  industry 
regarding  studies  done  abroad  is  that  the 
advertising  expenditures  fail  to  be 
totally  inclusive.  However,  the  solution 
to  that  problem  lies  with  the  industry  in 
most  cases.  Advertising  expenditures 
are  a  closely  guarded  industry  trade 
secret.  ■"^  which  the  companies  state 
cannot  be  released  to  the  pubUc  because 
of  their  commercial  sensitivity. 
However,  the  industr\'  could  release 
older  relevant  data  that  are  no  longer 
sensitive  for  the  purposes  of 
investigation  and  study.  Moreover, 
researchers  who  have  had  access  to 
industry  data  have  not  released  their 
data  sets  for  rephcation  by  other 
research  groups.  '*° 

The  final  studv  criticized  by  the 
industry .  performed  by  Harrison,  was 
written  in  response  to  earlier  criticism 
by  the  industry  about  the  Chetwynd 
studv,  and  it  therefore  provided  some 
answers  to  the  comments'  concerns.  For 
example,  the  comments  fault  Chetwynd 
for  failing  to  take  into  account  changing 
social  mores.  Hamson  stated  that  he 
retested  ChetmTid  s  model  and  found 
that  the  model  w-as  structurally  stable 
through  time  in  the  long  term.  He  also 
found  that  the  long  run  analyses 
indicated  that  the  impact  of  cigarette 
advertising  on  consumption  maybe 
larger  than  was  suggested  in  the  original 
work.  '*' 

After  reviewing  the  studies  provided 
by  the  comments  and  reevaluating  the 
studies  relied  upon  in  the  preamble  to 
the  1995  proposed  rule,  FDA  reaffinns 


1" Boddewyn,  J.  J.,  'Tobacco  Advertising  Bans 
and  Consumption  in  16  Countries,"  International 
.^dvertIsing  Association.  1986. 

''"Laugesen.  M..  and  C,  Meads,  "Tobacco 
.^dvertlsmg  Restriction,  Price,  Income,  and  Tobacco 
Consumption  in  OECD  Countries.  1960-1986,  ■ 
British  Journal  of  Addiction,  vol.  86,  pp.  1343- 
1354,  1991.  •>- 


"•Even  in  the  United  Sute»,  only  FTC  has  access 
to  company  expenditure  data  and  it  i*  prevented 
&x>m  dlKlosing  infomiation  concerning  advertising 
expenditures  except  at  the  industry-agglomerated 
level. 

'"Bealea,  J.  H.,  "Advertising  and  the 
Determinants  of  Teenage  Smoking  Behavior,"  p.  44, 
1993. 

\"  Harrison,  R.,  I.  Chetwynd,  and  R.  J.  Brodie. 
"The  Influence  of  Advertising  on  Tobacco 
Consumption:  A  Reply  to  Jackson  and  Ekelund," 
British  Journal  of  Addiction,  voL  84,  pp.  1251- 
12S4, 1989. 


that  the  statement  that  it  made  in  the 
preamble  is  correct: 

These  studies  provide  insight  into  the 
effects  of  advertising  on  the  general  appeal  of 
and  demand  for  cigarenes  and  smokeless 
tobacco  products.  They  also  provide 
evidence  confirming  advertising's  effect  on 
consumption  and  the  effectiveness  of 
advertising  restrictions  on  reducing  youth 
smoking. 
(60  FR  41314  at  41333) 

Based  on  the  foregoing,  FDA  finds 
that  the  international  experience 
provides  empirical  evidence  that 
restrictions  on  tobacco  advertising, 
when  given  appropriate  scope  and  when 
fully  implemented,  will  reduce  cigarette 
and  smokeless  tobacco  use  among 
children  and  adolescents  under  the  age 
of  18.  This  experience  provides  strong 
evidence  that  the  restrictions  that  FDA 
is  imposing  will  directly  advance  its 
interest  in  protecting  the  health  of  these 
yoimg  people. 

b.  Case  law  considering  the  effect  of 
advertising  and  advertising  restiictions 
upon  tobacco  use  by  young  people. 
Virtually  every  court  that  has  examined 
the  issue  has  held  that  there  is  a  direct 
connection  between  advertising  and 
demand  for  the  product  advertised.  For 
example,  in  Central  Hudson  Gas  and 
Electric,  447  U.S.  at  569,  the  Supreme 
Court  stated;  "[Tjhe  State's  interest  in 
energy  conservation  is  directly 
advanced  by  the  Commission  order  at 
issue  here.  There  is  an  immediate 
connection  between  advertising  and 
demand  for  electricity."  See  also 
Posadas  de  Puerto  Rico  v.  Tourism  Co. 
of  Puerto  Rico.  478  U.S.  at  341-342.  In 
United  States  v.  Edge  Broadcasting  Co., 
the  Supreme  Court  carried  its  position 
in  Central  Hudson  one  step  further: 

If  there  is  an  immediate  connection 
between  advertising  and  demand,  and  the 
federal  regulation  decreases  advertising,  it 
stands  to  reason  that  the  policy  of  decreasing 
demand  for  gambling  is  correspondingly 
advanced. 
(509  U.S.  434) 

Each  circuit  court  that  has  considered 
the  issue  has  also  concluded  that  the 
regulation  of  advertising  is  reasonably 
aimed  at  reducing  demand.  (See, 
Anheuser-Busch,  Inc.  v.  ScAmoJte,  63 
F.3d  1305.  1314-15  (4th  Or  1995). 
vacated  and  remanded  64  U.S.L.W. 
3333  (May  20, 1996);  Dunagin  v.  City  of 
Oxford.  Miss.,  718  F.2d  at  750  ("fW)e 
hold  that  sufficient  reason  exists  to 
believe  that  advertising  and 
consumption  are  Linked  to  justify  the 
ban,  whether  or  not  'concrete  scientific 
evidence'  exists  to  that  efiect.");  and 
Oklahoma  Telecasters  Ass'n  v.  Crisp, 
699  F.2d  490,  501  (10th  Cir.  1983),  rev'd 
on  other  grounds  sub.nom.  Capital 
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Cities  Cable.  Inc  v.  Crisp.  467  U.S.  691 
(1 984 ) ) . )  In  Greater  New  Orleans 
Broadcasting  Ass'n  v.  United  States,  69 
F  3d  1296,  1301  (5th  Or.  1995),  the 
court  said: 

They  cannot  seriously  dispute  that  a 
prohibition  of  advertising  of  casino  gambling 
directly  advances  the  governmental  interest 
in  discouraging  such  gambling  and  fulfills 
the  Isecond]  Centra!  Hudson  prong.  It  is 
axiomatic  that  the  purpose  and  effect  of 
advertising  is  to  increase  consumer  demand. 

To  counter  the  weight  of  this  case 
law.  comments  that  opposed  FDA's 
advertising  restrictions  made  two 
arguments  First,  several  comments  from 
the  tobacco  and  advertising  industries 
argued  that  the  agency  cannot  rely  on 
the  assumption  of  a  link  between 
advertising  and  demand  that  is 
embodied  in  these  decisions  and,  citing 
the  Court's  more  recent  Coors  decision, 
contended  that  the  agency's  evidentiary 
record  will  be  held  to  a  higher  standard 
of  proof. 

However,  as  one  comment  correctly 
noted,  the  Court  in  Coors  wrote: 

it  is  assuredly  a  matter  of  'common  sense' 
that  a  restriction  on  the  advertising  of  a 
product  characteristic  will  decrease  the 
extent  to  which  consumers  select  a  product 
on  the  basis  of  that  trait 
(115  S.Ct.  at  1592)  Moreover,  in  44 
Liquormart.  Inc.,  Justice  Stevens  quoted 
with  apparent  approval  Central 
Hudson  s  reliance  on  the  "immediate 
connection"  between  "promotional 
advertising"  and  demand  (116  S.Ct.  at 
1506.  quoting  Central  Hudson  447  U.S. 
at  569)  Thus,  the  Supreme  Court 
continues  to  hold  that  there  is  a 
connection  between  advertising  and 
demand,  and  FDA  finds  no  merit  to  this 
contention  in  the  contrary  argument  in 
the  comments. 

The  second  argiunent  that  these 
comments  made  is  that  because  tobacco 
products  constitute  a  "mature  product" 
whose  availabihty  and  quahties  are 
widely  known  to  consiuners,  the 
purpose  and  fiuiction  of  cigarette 
advertising  is  to  build  market  share  and 
to  maintain  brand  loyalty,  not  to 
stimulate  demand.  FDA  considers  these 
comments  in  depth  in  the  following 
section  of  this  doctmient. 

c.  The  function  of  advertising  in  the 
"mature"  market.  Comments  from  the 
industry,  advertisers,  psychologists,  and 
economists  argued  that  although  it  may 
be  true  that  advertising  generally  serves 
the  fimction  of  increasing  demand  for  a 
product  category,  that  truism  does  not 
work  for  tobacco,  which,  they  claim,  is 
a  mature  market. 

(21)  The  comments  argued  that 
because  tobacco  is  a  matiu^  product, 
advertismg  serves  to  reinforce  brand 


loyalty  and  to  induce  current  smokers  to 
switch  brands.  They  stated  that  because 
consumers  are  already  aware  of  the 
tobacco  category,  advertising  does  not 
serve  to  inform  potential  consumers  of 
the  product  and  to  entice  them  to 
become  a  user.  One  comment  likened 
tobacco  to  other  mature  products  such 
as  soft  drinks,  deodorants, 
antiperspirants,  and  appliances. 
Moreover,  this  comment  argued  that 
"(bjecause  FDA  lacks  marketing 
expertise,"  it  has  been  misled  by  the 
size  of  the  industry's  advertising 
expenditures  and  assumed,  incorrectly, 
that  this  means  that  the  industry  is 
attempting  to  expand  its  overall  market. 
Finally,  several  comments  stated  that 
there  are  no  data  that  clearly  prove  that 
advertising  and  promotion  increase 
demand  in  the  tobacco  market. 

Other  comments  took  the  opposing 
view  and  agreed  with  FDA's  assessment 
that  tobacco  advertisements  make 
tobacco  products  more  appealing  to 
youing  people  and  affects  tobacco  use 
among  young  people.  Several  comments 
argued  that  the  market  for  cigarettes  and 
smokeless  tobacco  is  not  mature  but  is 
actually  very  dynamic.  In  addition  to 
brand  switching  and  brand  loyalty,  they 
argued  that  tobacco  marketing  generates 
market  expansion.  The  comment  noted 
that  there  is  substantial  movement  at  the 
margins  with  new  customers  entering 
the  market,  and  many  ciurent  customers 
trying  to  leave. 

FDA  agrees  with  those  comments  that 
expressed  the  view  that  labeling  the 
tobacco  market  as  a  "mature  market"  is 
a  simphstic  denotation,  which  fails  to 
recognize  the  movement  into  the  market 
each  day  of  new  yoimg  smokers  often 
motivated  in  part  by  advertising.  Even 
"mature"  markets  must  replenish  their 
customer  base  as  older  consumers  leave 
the  market.  In  fact,  approximately  one 
million  new  young  smokers  enter  the 
tobacco  market  each  year.  These  new 
smokers  are  necessary  to  keep  the 
mature  market  stable  and  to  prevent 
decline.  There  is  no  evidence  to  suggest 
that  these  new  smokers  are 
predestined  '**  to  enter  the  market.  RJR 
acknowledged  this  in  one  marketing 
memo, 

"[Ijf  we  are  to  attract  the  nonsmoker  or  the 
presmoker,  there  is  nothing  in  this  type  of 
product  that  he  would  currently  understand 
or  desire.  *  *  *  Instead,  we  somehow  must 
convince  him  with  wholly  irrational  reasons 
that  he  should  try  smoking."  '»* 


They  must  be  influenced  by  peers, 
parents,  and  advertising,  either  to  join 
the  market  or  to  decline  to  enter. 

The  agency  finds  that  regardless  of 
whether  marketers  and  their  advertising 
agencies  intentionally  target  children 
and  adolescents,  young  people  are  still 
affected  by  advertising.  Children  are  not 
isolated  from  tobacco  advertising's 
attractiveness  or  inducements.  There  is 
no  "magic  curtain  around  children  and 
teenagers  who  seek  to  learn  how  to  fit 
into  the  adult  world,"  nor  is  there  any 
evidence  to  support  a  claim  that  young 
people  are  immime  from  advertising's 
blandishments.  ^^ 

Comments  asserting  that  tobacco 
advertising  fails  to  increase 
consumption  for  the  tobacco  market  nm 
contrary  to  the  views  of  one  well-known 
advertising  executive  who  stated: 

I  am  always  amused  by  the  suggestion  that 
advertising,  a  function  that  has  been  shown 
to  increase  consumption  of  virtually  every 
other  product,  somehow  miraculously  fails  to 
work  for  tobacco  products. '" 

Fiuther,  the  view  that  advertising 
does  not  affect  consumption  is 
contradicted  by  industry  experience, 
logic,  and  evidence.  It  does  not  appear 
credible  that  the  industry  spends  more 
than  $6  billion  annually  merely  to 
maintain  brand  share  and  to  try  to 
switch  current  smokers;  this  argument 
defies  common  sense.  The  economics  of 
this  argument  are  strained — five 
manufacturers  control  almost  100 
percent  of  the  market,  and  three  of  these 
have  approximately  90  percent  of  the 
market.  ^*6 

The  courts  have  also  expressed 
skepticism  about  this  argument.  In 
Dunagin  v.  City  of  Oxford,  Miss.,  the 
advertiser's  expert,  a  professor  in 
sociology  who  specialized  Ln 
alcohohsm,  testified  that  advertising 
merely  affected  brand  loyalty  and 
market  share,  rather  than  increasing 
overall  consumption  or  consiunption  of 
individual  consumers  (718  F.2d  at  748). 
The  court  rejected  this  argimient: 

It  is  beyond  our  ability  to  understand  why 
huge  sums  of  money  would  be  devoted  to  the 
promotion  of  sales  of  liquor  without  expected 


'"Teague,  C,  Research  Planning  Memorandum 
on  Some  Thought  alxiut  New  Brands  of  Cigarettes 
for  the  Youth  Market,  1973. 

'"Teague.  C,  Research  Planning  Memorandum 
on  the  Nature  of  the  Tobacco  Business  and  the 
Crucial  Role  of  Nicotine  Therein,  1972. 


'"Cohen.  J.  B.,  "Charting  a  Public  Policy  for 
Cigarettes."  Marketing  and  Advertising  Regulation: 
The  Federal  Trade  Commission  in  the  1990's. 
edited  by  Murphy,  P.  E.,  and  W.  L.  Wilkie, 
University  of  Notre  Dame  Press.  Notre  Dame,  IN. 
pp.  234-254  ,  1990. 

'"Foote.  E..  "Advertising  and  Tobacco," /AAf/1, 
vol.  245.  pp.  1667-1668,  1981. 

>»«Weidner,  D.,  'RJR  Tobacco  International  Gets 
New  Chief."  Winston-Salem  Journal,  p.  Al,  Dec.  8, 
1995.  (Philip  Morris,  45  percent.  Reynolds  27 
percent.);  Antunes,  S.,  "B  4  W  Harassed  Workers.' 
Evening  Standard,  p.  47,  Nov.  16,  1994.  (After 
Brown  &  Williamson  acquired  American  Tobacco, 
it  had  18  percent  of  the  market.) 
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results,  or  continue  without  realized  results. 
No  doubt  rompetilora  want  tc  retain  and 
expand  their  share  of  the  market,  but  what 
businessperson  stops  shon  w]th  corapetitive 
comparisons''  !t  is  total  sales,  profits,  that  pay 
the  advertisers  and  dollars  go  into  advertising 
only  if  they  produce  sales.  Money  talks:  it 
talks  to  the  young  and  the  old  atx5ut  what 
counts  ID  the  marketplace  of  our  society,  and 
It  talks  here  m  support  of  Mississippi's 
concern. 

(718F.2dat  749) 

The  court  concluded;  "We  simply  do 
not  believe  that  the  liquor  industry 
spends  a  billion  dollars  a  year  on 
advertising  solely  to  acquire  an  added 
m;irket  share  at  the  expense  of 
competitors"  (718  F,2d  at  750).  The 
same  reasoning  applies  here. 

;22)  One  comment  discussed  the 
results  of  a  recent  study  that  the 
comment  said  had  been  accepted  for 
pubHcation^^^  which  found  that  less 
than.  10  percent  of  adult  smokers  switch 
brands  each  year,  and  that  only  6.7 
percent  switch  companies.  The 
commentary  suggests  that  this  amount 
of  "real"  brand  switching  would  not 
iustifv  $6.1  bilhnn,  an  amount  in  annual 
advertising  and  promoUonai 
expenditures. 

In  addition  to  logic  there  is  empirical 
evidence  that  advertising  can  expand 
demand  in  a  so-called  mature  market 
and  in  fact  has  done  so  in  the  cigarette 
market  before.  Smoking  rates  for  teenage 
girls  rose  from  8.4  percent  in  1968. 
when  major  promotional  campaigns  first 
targeted  women,  to  15.3  percent  in 
1974,  by  which  time  other  tobacco 
com^panies  had  also  begun  marketing 
women's  brands.  "**  The  same 
phenomenon  was  captured  differently 
in  a  recent  study  ^^^  that  tracked 
initiation  rates  for  girls  and  women  over 
a  40-year  period.  The  study  found  that 
smoking  initiation  rates  rose  for  girls 
under  1 8  during  the  period  Iwtween 
1967  and  1973  (women's  targeting 
period),  even  though  initiation  rates  did 
not  rise  for  women  18  and  older. 
Finally,  as  detailed  more  fully  in  the 
preamble  to  the  1995  proposed  rule  (60 
FR  41314  at  41345),  another  study 
looked  at  the  effect  of  variations  in 
advertising  expenditures  for  low  tar 


1"  Siegel,  M.,  et  al.,  "The  Extent  of  Cigarette 
Brand  and  Company  Switching:  Results  from  the 
Adult  U««-of-Tobacco  Survey,"  American  Journal  of 
Preventive  Medicine,  vol.  12,  No.  1,  pp.  14-16, 
1996. 

'«Botvin,  G.  J..  C  J.  Goldberg,  E.  M.  Botvin.  and 
L.  Dusenbury.  "Smoking  Behavior  of  Adolescents 
Exposed  to  Cigarette  Advertising,"  Public  Health 
Reports,  vol.  108,  pp.  217,  222,  1993. 

'••Pierce  J.  P.,  U  Lee,  and  E.  A.  Gilpin.  "Smoking 
Initiation  by  Adolescent  Girls,  1944  through  1988," 
Journal  of  the  American  Medical  Association,  vol. 
271,  No.  8,  pp.  608-611, 1994. 


cigarettes.  Although  the  advertising  did 
not  increase  the  advertisers  brand 
share,  increased  advertising  for  low  tar 
cigarettes  caused  the  entire  market  for 
cigarettes  to  increase.  •*' 

The  ability  of  advertising  to  expand 
total  demand  for  a  particular  class  of 
products  through  market  segmentation 
has  also  been  demonstrated  in  other 
markets  when  the  oreakfast  cereal 
industry  first  began  making  health  * 

claims  for  their  products,  such  as  those 
regarding  the  cancer-prevention  benefits 
of  dietar>'  fiber.  The  creation  of  a  new 
segment  of  the  cereal  market — healthy 
cereal — ^through  the  use  of  advertising 
resulted  in  an  iocrease  in  the  overall 
adult  cereal  market.  Advertising  caused 
an  increase  in  aggregate  demand  by 
giving  consumers  a  "new  '  product  that 
met  their  needs,  wants,  and  desires.  **' 

Thus,  advertising  can  serve  an 
important  role  in  meeting  and 
expanding  desires  in  the  marketplace.  It 
identifies  consumers'  needs  and  desires 
and  then  matches  them  with  the 
attributes  of  particular  product 
categories  and  brands.  Advertising  can 
perform  this  function  through  its  use  of 
explicit  claims  or  through  imagery,  code 
words,  or  psychosocial  cues.  And,  in 
doing  so,  it  can  both  shift  demand 
across  the  entire  product  category  and 
create  new  demand. 

Moreover,  the  industry's  mature 
market  categorization  assumes  that  the 
product  category  has  no  outside 
competitors,  i.e.,  that  there  is  no  other 
product  line  that  competes  for  the 
consumers'  attentions  and  dollars.  For 
example,  soft  drinks  are  a  mature 
market,  but  more  healthful  drinks,  such 
as  milk,  juices,  or  even  water,  can 
attempt  to  draw  off  part  of  the  market. 
In  addition,  soft  drinks  can  try  to 
expand  their  ovm  market  share  as  Coca 
Cola  and  later  Pepsi  did  a  niunber  of 
years  ago  **2  when  they  promoted  cola 
for  breakfast. 

Similarly,  tobacco  has  competitors. 
New  users  or  "presmokers,"  as  one  RJR 
employee  refers  to  them,  '^^  are  faced 
not  only  with  tobacco  imagery  but  also 
with  antismoking  health  messages  in 
commercial  media  and  in  schools. 


'•"Roberts.  M. }.,  and  L.  Samuelson,  "An 
Empirical  Analysis  of  Dynamic,  Nonprice 
Oligoplistic  Industry,"  Rand  Journal  of  Economics, 
vol.  19,  pp.  200-220.  198& 

>"'  Ippolito,  P.,  and  A.  Mathios,  Health  Claims  in 
Advertising  and  Labeling:  A  Study  of  the  Cereal 
Market,  p.  32. 1989. 

'•'Dourado,  P..  'Breakfast  Cola  Takes  on 
America's  Coffee  Giants,"  TVie  Independent,  p.  28, 
April  15,  1990. 

iM  Teague,  C,  Research  Planning  Memorandum 
on  Some  Thou^ts  about  New  Brands  of  Cigarettes 
for  the  Youth  Market,  p.  1, 1973. 


Current  smokers  are  faced  with 
alternatives  to  smoking,  including  over- 
the-counter  and  prescription  drug 
advertising  for  nicotine  replacement 
products  and  stop-smoking  cures.  The 
tobacco  market  thus  has  to  convince  the 
presmoker  or  new  smoker  to  switch 
from  the  nonuse  category  promoted  by 
health  professionals,  pubUc  service 
announcements,  and  school  messages, 
to  tobacco  use.  Also,  it  must  constantly 
convince  the  addicted  smoker  not  to 
leave  the  market  by  use  of  a  competing 
nicotine-dehvery  product,  a  nicotine 
replacement  source,  or  by  other 
voluntary  means. 

Finally,  even  the  industry 
acknowledges  that  young  people  are  a 
strategically  important  audience 
because  brand  loyalty  often  develops 
during  this  period  of  trying  cigarettes 
and  becoming  a  smoker.  In  1973,  RJR's 
research  and  development  officer  wrote 
"Realistically,  if  our  Company  is  to 
survive  and  prosper  over  the  long  term, 
we  must  get  our  share  of  the  youth 
market."  '**  And,  as  noted  in  the 
preamble  of  the  1995  proposed  rule, 
these  words  reflect  those  uttered  by  the 
Canadian  sister  company  of  the 
American  tobacco  company.  Brown  and 
Williamson  Tobacco  Corp. 

If  the  last  ten  years  have  taught  us 
anything,  it  is  that  the  industry  is  dominated 
by  the  companies  who  respond  most 
efiectively  to  the  needs  of  younger 
smokers. '»' 

FDA  finds  that  there  is  no  merit  to  the 
industry's  claim  that  because  the 
tobacco  market  is  a  mature  market, 
advertising  does  not  stimidate  demand 
but  only  reallocates  the  existing  market 
between  companies.  Not  only  is  the 
industry's  argujnent  overly  simplistic, 
but,  as  shown,  advertising  plays  an 
important  role  in  creating  new 
customers,  including  young  people, 
FDA  shares  the  incredulity  expressed  by 
the  court  in  Duna^n,  718  F.2d  at  750, 
regarding  this  ai'gument:  "It  is  beyond 
our  abiUty  to  imderstand"  why  an 
industry  would  spend  bilUons  a  year 
merely  to  acquire  market  share  at  the 
expense  of  its  competitors,  when  it  has 
a  much  harder  job  of  convincing  young 
people  to  start  a  habit  that  is  neither 
easy  to  acquire  nor  pleasant. 
Consequently,  FDA  finds  that  the 
second  prong  of  Central  Hudson  is 
satisfied,  i.e.,  the  advertising  restrictions 
directly  and  materially  advance  the 
substantial  state  interest. 


'«W. 

'"■Overall  Marketing  Object! ves-FB8, 1988 
Imperial  Tobacco  Ltd.  Marketing  Plan,  p.  6;  60  FR 
41314  at  41331. 
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E  Provisions  of  the  Final  Rale 

FDA  selected  each  of  the  restrictions 
that  it  included  in  the  1995  proposed 
mle  based  on  its  tentative  view  that  the 
particular  restriction  is  necessary  to 
providing  a  comprehensive  response  to 
the  appeal  of  tobacco  advertising  to 
young  people  Each  proposed  restriction 
was  intended  to  address  an  aspect  of 
this  advertising  that  contributes  to  its 
appeal  The  agency  tentatively 
concluded  that,  together,  these 
restrictions  will  ensure  that  advertising 
is  not  used  to  undermine  the  access 
restrictions  that  FDA  proposed  and  thus 
will  help  to  protect  the  health  of 
children  and  adolescents  under  the  age 
of  18 

In  this  section  of  the  docimient,  FDA 
will  respond  to  comments  on  each 
element  of  this  comprehensive 
approach,  including  comments  on 
whether  the  regtilations  are  legally 
supportable  A  key  question  about  the 
agency  s  approach  is  whether  there  is  a 
reasonable  fit  between  the  agency's 
interest  aiid  the  means  that  it  has 
chosen  to  accomplish  it;  that  is,  between 
the  agency's  interest  and  the  specific 
restrictions  that  it  proposed.  This 
inquiry  involves  consideration  of  the 
restrictions  under  the  third  and  final 
prong  of  Central  Hudson. 

FDA  will  first  consider  comments  that 
raised  general  concerns  about  its 
approach  under  the  third  prong  of 
Central  Hudson.  It  will  then  consider 
comments  that  raised  concerns  about 
specific  restrictions  under  this  aspect  of 
Central  Hudson  as  part  of  its  discussion 
of  the  comments  on  each  restriction. 

1.  Are  FDA's  Regulations  Narrowly 
Drawn? 

In  the  preamble  to  the  1995  proposed 
rule,  FDA  stated  that  the  regulations 
that  it  was  proposing  met  the  final 
prong  of  the  Central  Hudson  test  (60  FR 
41314  at  41355).  In  Central  Hudson,  the 
Supreme  Court  stated  that  the  First 
Amendment  mandates  that  speech 
restnctions  be  "narrowly  drawn."  The 
Court  continued: 

The  regulatory  technique  may  extend  only 
as  far  as  the  interest  it  serves.  The  State 
cannot  regulate  speech  that  poses  no  danger 
to  the  asserted  State  interest.  *  *  •  nor  can 
it  compietely  suppress  information  when 
narrower  restrictions  on  expression  would 
serve  its  interest  as  well. 
(447  U.S.  at  565,  n.7)  FDA  pointed  out. 
however,  that:  "The  Supreme  Court  has 
made  it  clear  that  this  prong  does  not 
require  a  least  restrictive  means  test,' 
but  rather  that  there  be  a  'reasonable  fit' 
between  the  government's  regulation 
and  the  substantial  governmental 


interest  sought  to  be  served"  {Board  of 
Trustees  of  State  University  of  New  York 
V.  Fox.  492  U.S.  469,  480  (1989):  (60  FR 
41314  at  41355). 

(23)  This  statement  by  FDA  provoked 
a  significant  amount  of  comment. 
Several  comments  said  that  FDA  had 
mischaracterized  its  burden.  These 
conoments  argued  that  Fox  did  not 
dilute  the  Central  Hudson  analysis,  and 
*that  any  restriction  on  commercial 
speech  must  be  narrowly  tailored.  One 
comment  pointed  out  that,  in  Rubin  v. 
Coots,  the  Supreme  Coiut  made  no 
mention  of  reasonable  fit.  The  comment 
stated  that  in  Rubin  v.  Coors,  the 
Supreme  Court  said  that  Central 
Hudson  requires  that  a  valid  restriction 
be  no  more  extensive  than  necessary  to 
serve  the  governmental  interest  (115 
S.Ct.  at  1591).  Finally,  one  comment 
said  that  FDA  was  arguing  that  courts 
have  applied  a  rational  basis  standard  to 
restrictions  on  commercial  speech,  but 
the  comment  stated  that  FDA  was  wrong 
because  courts  have  rejected  this  notion. 

In  response  to  these  comments.  FDA 
has  carefully  evaluated  the  relevant  case 
law.  The  agency  does  not  agree  that  it 
mischaracterized  its  burden  in  the  1995 
proposed  rule. 

It  is  true  that  in  Rubin  v.  Coors  the 
Supreme  Court  found  that  the 
challenged  statutory  provision  violated 
the  First  Amendment's  protection  of 
commercial  speech,  at  least  in  part, 
because  it  was  more  extensive  than 
necessary  (115  S.Ct.  at  1594).  However, 
the  Court  also  stated  that  its  inquiry 
under  the  last  two  steps  of  Central 
Hudson  involves  "a  consideration  of  the 
'fit'  between  the  legislature's  ends  and 
the  means  chosen  to  accomplish  those 
ends"  [Id.  at  1391  (quoting  Posadas  De 
Puerto  Rico  Associates  v.  Tourism  Co.  of 
Puerto  Rico,  478  U.S.  at  341);  (See  also 
44  Liquormart.  Inc.  v.  Rhode  Island,  116 
S.Ct.  at  1510  ("As  a  result,  even  under 
the  less  than  strict  standard  that 
generally  applies  in  commercial  speech 
cases,  the  state  has  failed  to  establish  a 
reasonable  fit  between  its  abridgment  of 
speech  and  its  temperance  goal.")). 

Moreover,  the  Court's  statement  in 
Rubin  v.  Coors  that  a  restriction  on 
commercial  speech  must  be  no  broader 
than  necessary,  which  was  cited  by  a 
comment,  must  be  read  in  light  of  the 
Court's  discussion  of  this  requirement 
in  Board  of  Trustees  of  State  University 
of  New  Yorkv.  Fox,  492  U.S.  at  476- 
481.  In  Fox,  the  Supreme  Court 
concluded  from  its  consideration  of  how 
this  phrase  has  been  used  in  its  case  law 
and  in  the  related  case  law  on  time, 
place,  and  manner  restrictions,  that 
what  is  required,  exactly  as  the  agency 


said  in  the  1995  proposed  rule,  is  a  fit 
between  the  Government's  ends  and  the 
means  chosen  to  accomplish  those  ends 
that  is  not  necessarily  perfect  but 
reasonable  (492  U.S.  at  480).  The 
Supreme  Court  reiterated  this  point  in 
Florida  Bar  v.  Went  For  It,  Inc.,  115  S.Ct. 
at  2380  (citations  omitted): 

With  respect  to  this  prong,  the  differences 
between  commercial  speech  and 
noncommercial  speech  are  manifest.  In  Fox, 
we  made  clear  that  the  "least  restrictive 
means  '  test  has  no  role  in  the  commercial 
speech  context  *  *  *  "What  our  decisions 
require."  instead,  "is  a  St'  between  the 
legislature's  ends  and  the  means  chosen  to 
accomplish  those  ends."  a  fit  that  is  not 
necessarily  perfect,  but  reasonable;  that 
represents  not  necessarily  the  single  best 
disposition  but  one  whose  scope  is  'in 
proportion  to  the  interest  served'  that 
employs  not  necessarily  the  least  restrictive 
means  but  *  *  *  a  means  narrowly  tailored 
to  achieve  the  desired  objective. 

Thus,  FDA  did  not  mischaracterize  its 
burden  in  the  1995  proposed  rule. 
Moreover,  in  any  event.  FDA  has  ' 

narrowly  tailored  its  provisions. 

Before  turning  to  the  question  of 
whether  there  is  a  reasonable  fit 
between  FDA's  interest  in  the  health  of 
children  and  the  restrictions  that  FDA 
proposed  on  tobacco  advertising,  the 
agency  wishes  to  make  clear  that, 
contrary  to  the  claim  of  one  comment, 
it  recognizes  that  courts  have  not 
equated  the  reasonable  fit  test  with 
rational  basis  review.  (See.  eg,  Florida 
Bar  V.  Went  For  It.  Inc.]  FDA  recognizes 
that  the  reasonable  fit  test  requires  that 
the  Government  goal  be  substantial,  and 
that  the  cost  of  achieving  that  goal  be 
carefully  calculated.  (See  Board  of 
Trustees  of  State  University  of  New  York 
V.  Fox,  492  U.S.  at  480.)  It  also 
recognizes  that  this  test  requires  that  the 
agency  consider  whether  there  are  less 
burdensome  alternatives  to  restrictions 
on  speech. 

Having  already  established  that  its 
goal  is  substantial  (see  section  VI.C.4.  of 
this  document),  FDA  will  consider  the 
issues  of  the  costs  of  the  restrictions  and 
alternatives  to  these  restrictions  in  its 
analysis  of  the  comments  that  follows. 

(24)  Several  comments  argued  that  the 
restrictions  on  cigarette  and  smokeless 
tobacco  advertising  that  FDA  proposed 
are  not  narrowly  tailored.  One  comment 
said  that  the  premise  of  the  narrow 
tailoring  requirement  is  that  commercial 
speech  is  valuable,  and  that  it  may  only 
be  restricted  when  it  is  necessary  to  do 
so.  Other  comments  argued  that 
restrictions  on  speech  must  attack  only 
problem  speech,  and  that  FDA  had 
failed  to  prove  that  this  is  what  the 
proposed  restrictions  did.  These 
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comments  stated  that  FDA's  proposed 
restrictions  are  more  extensive  than 
necessary  to  achieve  the  agency's 
asserted  interest,  particularly  because 
the  agency  had  failed  to  show  that  the 
advertising  restrictions  will  have  any 
effect  on  underage  smoking.  Some 
t  ominents  ar^ed  that  the  restrictions 
that  FD.-\  proposed  were  tantamoxmt  to 
a  ban  because  they  will  prevent  the 
advertiser's  message  from  reaching 
consumers. 

Other  comments  disagreed.  These 
comments  said  that  FDA's  proposed 
action  is  narrowly  tailored.  They  argued 
that  FDA  had  steered  clear  of  imposing 
a  categoncai  ban  t>n  toijacco  advertising, 
or  even  broad  prophylactic  rules.  One 
comment  said  that  tailored  prohibitions, 
instead  of  all-out  bans,  are  important 
signposts  indicating  a  measured 
response. 

FDA  disagrees  writh  the  comments 
that  claimed  that  the  restrictions  were 
not  narrowly  tailored.  The  agency 
recognizes,  as  the  Supreme  Court  said  in 
Zaudererv.  Office  of  Disciplinary 
Counsel,  471  U.S.  626,  646  (1985),  that 
it  has  the  burden  of  distinguishing  the 
harmless  from  the  harmful.  FDA  has 
met  this  burden.     ^ 

The  restrictions  that  FDA  is  adopting 
are  not  like  those  in  Central  Hudson, 
which,  even  though  the  Public  Service 
Commission's  interest  was  Umited  to 
energy  conservation,  reached  all 
promotional  advertising,  regardless  of 
the  impact  of  the  touted  service  on 
energy  use.  (See  447  U.S.  at  570.) 
Rather,  FDA's  restrictions  are  carefully 
crafted  to  focus  on  those  media  and 
aspects  of  advertising  that  children  are 
routinely  exposed  to  and  that  the 
available  evidence  shows  has  the 
greatest  effect  on  youngsters,  while 
leaving  the  informational  aspects  of 
advertising  largely  untouched.  FDA  is 
not  banning  outdoor  advertising;  it  is 
restricting  it  so  that  it  does  not 
unavoidably  confront  children  when 
they  play.  It  is  not  banning  print 
advertising.  It  is  restricting  the  use  of 
images  and  color,  which  are  particularly 
appealing  to  children,  in  pubUcations 
that  have  a  large  number  of  young 
readers  under  the  age  of  18  and  in  other 
forms  of  advertising  to  which  children 
are  routinely  exposed  but  permitting 
imrestricted  advertising  in  adult 
pubUcations  and  adult  venues.  It  is 
restricting  cigarette  and  smokeless 
tobacco  companies'  use  of  brand  names 
and  product  identifications  in 
sponsored  events,  but  again  in  a  way 
that  reflects  the  agency's  concern  about 
children  and  adolescents  under  the  age 
of  18.  That  is,  it  is  permitting  companies 


to  sponsor  in  the  corporate  name  in 
order  to  engender  good  vdll,  but 
preventing  them  from  using  the  brand 
specific  attractive  imagery  that  is 
influential  with  yoimg  people.  Finally, 
it  is  prohibiting  the  use  of  branded 
promotional  items  because  it  is  the 
young  who  find  particular  value  in 
these  items.  In  each  of  these  respects, 
the  agency  has  gone  no  further  than  it 
has  found,  based  on  the  evidence,  is 
necessary  to  meet  its  ends.  (See  Dunagin 
V.  City  of  Oxford,  Miss.,  718  F.2d  at 
751.) 

Under  the  restrictions  that  FDA  is 
adopting,  firms  will  remain  free  to 
disseminate  advertising  that  performs 
all  the  informational  fimctions  that  are 
protected  by  the  First  Amendment. 
They  will  be  able  to  disseminate 
information  on  what  they  are  selling,  for 
what  reason,  and  at  what  price.  (See 
Virginia  State  Board  of  Pharmacy  \. 
Virginia  Citizens  Consumer  Council, 
425  U.S.  748,  765  (1976);  Bates  v.  State 
Bar  of  Arizona,  433  U.S.  350,  364 
(1977).)  Thus,  the  situation  here  is 
analogous  to  that  in  Friedman  v.  Rogers, 
440  U.S.  1  (1979),  where  the  Supreme 
Court  found  that  a  restriction  on  the  use 
of  optometrical  trade  names  had  only  an 
incidental  effect  on  the  content  of 
commercial  speech.  The  Court  said  that 
"the  factual  information  associated  with 
trade  names  may  be  communicated 
freely  and  explicitly  to  the  public"  (440 
U.S.  at  16).  So,  here,  any  information 
that  firms  wish  to  communicate  to 
adults  may  still  be  communicated  by 
use  of  words.  Indeed,  the  tobacco 
industry  has  used  text-only  advertising 
successfully  in  the  past.  ^^ 

It  may  be  true,  as  some  of  the 
comments  state  and  as  the  agency 
recognized  above,  that  it  will  be  more 
difficult  for  adult  consxmiers  to  find 
cigarette  and  smokeless  tobacco 
advertising  without  images  and  color, 
but  willingness  to  search  for 
information  is  one  of  the  things  that 
adults  will  do  when  they  need 
information  about  price,  quality,  or 
product  performance.  Moreover,  as 
discussed  above,  adult  tobacco  users  are 
particularly  interested  in  information  on 
price,  "safer"  cigarettes,  and  new 
products,  information  that  can  be  freely 
conveyed  imder  FDA's  regulations. 

(25)  The  effect  of  the  proposed 
restrictions  on  cigarette  and  smokeless 
tobacco  product  manufacturers'  abiUty 
to  communicate  with  adults  was  the 
subject  of  a  number  of  comments.  These 
comments  argued  that  the  proposed 


'••  Ai  discussed  more  fully  elsewhere, 
advertising  for  low-tar  products  is  generally  more 
reliant  on  text  than  on  imagery. 


restrictions  would  not  only  preclude 
speech  that  may  be  perceived  by  yovmg 
people,  it  would  preclude  speech  that 
would  be  received  by  adults.  The 
restrictions,  these  comments  asserted, 
would  deprive  adults,  who  are  legally 
entitled  to  snk)ke,  of  their  right  to  the 
free  flow  of  relevant  commercial 
information.  Other  comments,  relying 
on  several  cases,  said  that  the  First 
Amendment  does  not  countenance 
wholesale  censorship  of  speech  for 
adults  tmder  the  gtxise  of  protecting 
children.  Many  comments,  for  example, 
quoted  a  statement  from  Butler  v.  State 
of  Michigan,  352  U.S.  380,  383  (1957) 
("Surely,  this  is  to  bum  the  house  to 
roast  the  pig")  in  support  of  this  point. 
One  comment  said  that  FDA's  purpose 
of  reducing  tobacco  use  by  minors 
cannot  support  massive  censorship 
between  tobacco  advertisers  and  adults. 

One  comment,  however,  argued  that 
FDA's  proposed  restrictions  are 
narrowly  tailored  to  the  specific  tjrpes  of 
advertising  that  are  most  effective  with 
children.  This  comment  said  that  these 
restrictions  permit  companies  to 
continue  marketing  practices  that  do  not 
appeal  to  children. 

FDA  has  considered  the  concerns 
expressed  in  the  comments.  First,  FDA 
does  not  agree  that  its  interest  is  limited. 
As  discussed  above,  the  agency's 
interest  is  compelling.  Nonetheless,  the 
agency  has  tried  very  hard  to  tailor  the 
restrictions  on  advertising  in  this  final 
rule  to  focus  them  in  order  to  limit  the 
appeal  of  advertising  to  the  young  and 
ensure  that  the  restrictions  on  access  to 
cigarettes  and  smokeless  tobacco  will 
not  be  undermined,  while  at  the  same 
time,  minimizing  their  effect  on  adults. 
Given  this  approach,  FDA's  restrictions 
differ  significantly  from  those  struck 
down  in  Butler  v.  State  of  Michigan, 
where  the  Court  overturned  conviction 
of  a  bookseller  for  selUng  a  book  to 
adults  that  contained  some  portions  that 
might  be  objectionable  to  young  people. 
In  that  case,  the  Supreme  Court  stated; 

We  have  before  us  legislation  not 
reasonably  restricted  to  the  evil  with  which 
it  is  said  to  deal.  The  incidence  of  this 
enactment  is  to  reduce  the  adult  population 
of  Michigan  to  only  what  is  fit  for  children. 
(352  U.S.  at  383) 

This  statement  clearly  does  not 
describe  the  situation  under  the 
restrictions  FDA  is  adopting.  Except  for 
limits  on  images  an'd  colors,  the 
restrictions  that  FDA  is  adopting  do  not 
limit  what  cigarette  and  smokeless 
tobacco  manufactiuers,  distributors,  or 
retailers  may  say.  As  stated  above,  they 
•are  free  to  put  into  words  any 
nondeceptive  message  that  they  would 
have  communicated  by  color  or  image. 
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FDA's  restrictions,  as  one  comment 
stated,  restrict  only  those  advertising 
techniques  that  have  the  most  appeal. 
Thus,  contrary  to  the  situation  in  Butler 
V.  Michigan,  these  restrictions  are 
reasonably  restricted  to  the  hanns  they 
are  intended  to  address. 

Nor  are  the  restrictions  that  FDA  is 
imposing  like  the  one  struck  down  in 
Bolger  V   Youngs  Drug  Products  Corp., 
463  U.S.  60  (1983),  which  was  cited  by 
several  comments.  In  that  case,  a 
Federal  statute  prohibited  the  mailing  of 
unsolicited  advertisements  for 
contraceptives.  The  Postal  Service 
sought  to  justify  this  restriction  as 
aiding  parents'  efforts  to  discuss  birth 
control  with  their  children.  While  the 
Court  found  this  interest  to  be 
substantial,  it  found  the  restriction  to  be 
more  extensive  than  the  Constitution 
permits  (463  U.S.  at  73).  The  Supreme 
Court  struck  down  the  restrictions, 
stating:  "The  level  of  discourse  reaching 
the  mailbox  simply  cannot  be  limited  to 
that  which  would  be  suitable  for  a 
sandbox"  {Id  at  74).  It  is  in  this  respect 
that  FDA's  restrictions  differ  from  those 
in  Bolger.  While  FDA  may  limit  the  type 
of  color  or  imagery,  or  the  use  of 
nonconununicative  media,  i.e.,  hats, 
FDAs  restrictions  do  not  limit  the  types 
of  information  that  can  be  disseminated, 
except  within  1,000  feet  of  schools  and 
playgrounds. 

(26)  Other  comments  cited  Sable 
Communications  v.  FCC.  492  U.S.  115 
(1989),  in  which  the  Supreme  Court 
struck  down  an  outright  ban  on 
indecent  as  well  as  obscene  interstate 
commercial  telephone  messages.  This 
case  is  not  relevant  here  because  FDA  is 
not  imposing  an  outnght  ban  on 
cigarette  and  smokeless  tobacco 
advertising,  '3'  and  because  in  contrast 
to  Congress's  failure  to  make  findings 
that  would  justify  the  ban  in  Sable,  FDA 
is  fully  explainmg  the  basis  for  each  of 
the  restrictions  that  it  is  adopting  here. 

Other  comments  cited  Erznoznik  v. 
City  of  Jacksonville,  422  U.S.  205  (1975), 
in  which  the  Supreme  Court  struck 
down  an  ordinance  that,  to  protect 
minors,  made  it  illegal  to  e^diibit  a 
motion  picture  visible  from  public 
streets  in  which  female  buttocks  and 
bare  breasts  were  shown.  In  doing  so, 


'•'The  Court  specifically  dUUnguUhed  FCC  v. 
Pacifica  Foundation.  438  U.S.  726  (1978).  because 
that  case  did  not  involve  a  total  ban  on  broadcasting 
indecent  material.  The  Court  pointed  out  that  the 
FCC  rule  in  that  case  sought  to  channel  the  indecent 
material  to  times  of  the  day  when  children  most 
likely  would  not  be  exposed  to  it  {Soble 
Communications  v.  FCC.  492  U.S.  at  127).  FDA's 
intention  hare  is  to  impose  a  similar  type  of  focused 
and  tailored  restriction  on  tobacco  advertising  to 
limit  the  appeal  of  such  advertising  to  children. 


the  Supreme  Court  stated  that:  "Speech 
•  *  •  cannot  be  suppressed  solely  to 
protect  the  young  from  ideas  or  images 
thai  a  legislative  body  thinks  unsuitable 
for  them"  (422  U.S.  at  213). 

Again,  however,  FDA  is  imposing 
restrictions  on  the  manner  and,  to  a 
limited  extent,  places  in  which 
cigarettes  and  smokeless  tobacco  are 
advertised,  not  content  restrictions. 
Moreover,  FDA  is  restricting 
commercial  speech,  which,  as  stated  in 
section  VI.Cl.  of  this  document,  is 
subject  to  a  subordinate  position  in  the 
scale  of  First  Amendment  values  to  the 
noncommercial  expressions  involved  in 
Erznoznik.  Thus,  this  case  has  no 
apphcation  here. 

(27)  Finally,  a  few  comments  cited 
Project  80's,  Inc.  v.  City  ofPocatello,  942 
F.2d  635  (9th  Or.  1991),  a  case  in  which 
the  U.S.  Coiut  of  Apj>eals  for  the  Ninth 
Circuit  struck  down  ordinances  that 
prohibited  door-to-door  solicitation 
because  they  restricted  both  wanted  and 
unwanted  solicitations.  (See  942  F.2d  at 
638-639.)  The  municipahties  sought  to 
defend  these  ordinances  on  the  grounds 
that  they  did  not  prohibit  in-home  sales. 
However,  the  court  said  that  residents 
who  wanted  to  receive  imwanted 
solicitors  had  to  post  a  "SoUcitors 
Welcome"  sign,  and  that  the 
Government's  imposition  of  affirmative 
obligations  on  the  residents'  First 
Amendment  rights  to  receive  speech  is 
not  permissible  [Id.  at  639). 

Presumably,  the  comments  cited  this 
case  as  evidence  that  FDA's  restrictions 
on  tobacco  advertising  sweep  too 
broadly  because  they  affect  die  rights  of 
both  minors  and  adults  to  receive 
speech.  Again,  however,  the  case  is 
distinguishable.  Under  FDA's 
restrictions,  adults  will  be  able  to 
continue  to  receive  tobacco  advertising 
without  any  obligation  to  take  any 
affirmative  steps.  They  will  have  to  look 
a  httie  harder  because,  to  advance 
FDA's  interest  in  protecting  the  health 
of  minors,  advertisements  will  generally 
not  have  images  or  color,  and  such 
advertising  will  not  be  around  schools 
or  playgrounds.  However,  the 
advertising  should  otherwise  continue 
to  be  available  in  newspapers, 
maga2ines,  and  billboards  and  appear 
unrestricted  in  adult  publications  and 
venues.  There  is  no  indication  in  Project 
'80,  Inc.  V.  City  of  Pocatello,  that  the 
Ninth  Circuit  would  find  in  such 
restrictions  an  undue  burden  under  the 
First  Amendment. 

This  review  of  the  case  law  shows 
that  FDA's  effort  to  tailor  the  restrictions 
that  it  is  adopting  for  cigarette  and 
smokeless  tobacco  advertising  that 


clearly  distinguishes  them  from  the 
governmental  efforts  to  protect  minors 
that  have  been  struck  down  as  sweeping 
too  broadly  and  as  impinging  on  the 
rights  of  adults.  Under  FDA's 
restrictions,  there  will  still  be  a  free  flow 
of  information  to  adults  and  not  massive 
censorship  as  some  comments  allege. 
Thus,  these  comments  do  not  provide  a 
basis  to  conclude  that  FDA's  restrictions 
fail  the  third  prong  of  the  Central 
Hudson  test. 

(28)  Several  comments  pointed  out 
that  the  Supreme  Court  has  stated  on 
several  occasions  that  regulations  that 
disregard  numerous  and  obvious  less 
restrictive  and  more  precise  means  of 
achieving  the  government's  asserted 
objectives  are  not  narrowly  tailored. 
These  comments  suggested  that  there 
are  several  less  restrictive  alternatives  to 
the  restrictions  on  advertising  that  FDA 
had  proposed.  One  alternative  pointed 
to  by  the  comments  was  better 
enforcement  of  laws  prohibiting  sales  to 
minors.  The  comments  pointed  out  that 
Congress  passed  legislation  as  part  of 
the  Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration  (ADAMHA) 
Reorganization  Act  of  1992,  that 
prohibits  DHHS  from  providing  block 
grants  for  the  prevention  and  treatment 
of  substance  abuse  unless  the  State 
prohibits  the  sale  and  distribution  of 
tobacco  products  to  persons  under  18. 
The  comments  said  that  FDA  should 
give  this  new  law  a  chance  to  work 
before  imposing  restrictions  on  speech, 
particularly  in  light  of  the  fact  that 
DHHS  itself  said  in  its  1995  proposed 
rule  to  implement  this  new  law  that 
"(ejliminating  virtually  all  sales  [of 
tobacco  products]  to  minors  does  not 
even  present  particularly  difficult 
enforcement  problems"  (see  58  FR 
45156  at  45165,  August  26,  1993). 

The  other  alternative,  according  to  the 
comments,  that  exists  to  the  restrictions 
is  an  educational  campaign  that  is 
sponsored  either  by  the  Government  or 
that  is  provided  through  voluntary 
counter  speech  by  the  to^iacco  industry. 

The  agencv  recognizes  that  the 
various  opimons  by  the  Justices  in  44 
Liquorwart  reiterate  the  need  to 
consider  nonspeech  restrictions.  Justice 
Stevens,  speaking  for  himself  and 
Justices  Kennedy.  Ginsburg,  and  Souter 
stated  that  the  legislature  "cannot 
satisfy  the  requirement  that  its 
restriction  on  speech  be  no  more 
extensive  than  necessary,"  given  that 
alternative  forms  of  regulation,  such  as 
taxation  or  Umits  on  purchases  that  did 
not  involve  restrictions  on  speech, 
could  achieve  the  goal  of  promoting 
temperance  as  well  as,  or  better,  than, 


UMI 
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its  ban  Moreover,  Justice  O'Connor  in  a 
concurrence,  joined  by  the  Chief  Justice, 
and  Justices  Souter  and  Breyer  stated: 

The  avauabii;tv  of  less  burdensome 
alternatives  to  reach  the  stated  goal  signals 
that  the  fit  between  the  legislature's  ends  and 
the  means  chosen  to  accomplish  those  ends 
may  be  too  imprecise  to  withstand  First 
Amendment  scrutiny. 
(116  S.Ct.  at  1521) 

(29)  One  comment,  however,  argued 
that,  for  two  reasons,  there  is  no 
plausible  claim  that  FDA  has 
disregarded  reasonable  alternatives. 
First,  the  comment  pointed  out  that  the 
Federal  Government  has  engaged  in  an 
incremental  effort  for  30  years  to  strike 
the  appropriate  balance  in  regulating  the 
sale  of  tobacco  products.  This  effort  was 
successful  in  bringing  down  overall 
smoking  rates,  but  youth  smoking  rates 
remained  stable  during  the  1980's  and 
have  recently  begun  to  rise.  Because 
previous  measures  have  failed,  the 
comment  said,  it  was  now  appropriate 
for  FDA  to  take  stricter  action  to  reduce 
the  use  of  tobacco  products  by  minors. 
Second,  the  comment  noted  that  a  lack 
of  narrow  tailoring  often  manifests  itself 
in  a  restraint  that  is  either  grossly 
underinclusive  or  overinclusive.  The 
comment  said  that  FDA  had  been 
neither  here. 

In  Florida  Bar  v.  Went  For  It,  Inc.,  115 
S.Ct.  at  2380,  the  Supreme  Court  made 
clear  that  the  question  whether  a 
restriction  on  commercial  speech  is 
reasonably  well-tailored  turns,  at  least 
in  part,  on  the  existence  of  "numerous 
and  obvious  less  burdensome 
alternatives  to  restrictions  on 
commercial  speech  *  *  *."  (See  115 
S.Ct.  at  2380  (citing  Cincinnati  v. 
Discovery  Network,  Inc.,  507  U.S.  410, 
418  n.l3  (1993)).)  FDA  has  considered 
the  alternatives  suggested  by  the 
comments  and  finds  that  none  of  them 
is  an  appropriate  alternative  to  the 
restrictions  that  FDA  is  adopting. 

First,  the  Government  has  engaged  in 
a  30-year  effort  to  eUminate  young 
people's  access  to  and  use  of  tobacco 
products.  The  industry,  through  its 
volimtary  code  and  various  education 
programs,  has  professed  to  be  part  of  the 
solution.  However,  tobacco  can  be  easily 
obtained  by  young  people  (between  516 
million  and  947  miUion  packs  of 
cigarettes  sold  illegally  per  year  to 
children  (1992-1993)  (60  FR  41314  at 
41315)).  Moreover,  although  adult 
smoking  rates  have  declined 
dramalically  since  the  publication  of  the 
first  Surgeon  General's  Report  in  1964 
(from  over  42.4  percent  in  1965  to  25 
percent  m  1993)  (60  FR  41314  at  41317), 
young  people's  smoking  rates  failed  to 
decline  during  the  decade  of  the  1980's 


and  began  to  rise  in  1991.  Between  1991 
and  1995,  the  proportion  of  8th  and 
10th  graders  who  reported  smoking  in 
the  30  days  before  the  survey  had  risen 
by  one-third,  to  about  19  percent  and  28 
percent,  respectively.  Smoking  among 
high  school  seniors  had  increased  by 
more  than  one-fifth  since  1992,  with 
33.5  percent  sajring  that  they  had 
smoked  in  the  30  days  before  the 
survey.  '*«  Thus,  past  efforts  involving 
age  restrictions  and  warning  messages 
on  packages  and  advertising  have  not 
been  sufficient  to  reduce  the  demand  for 
tobacco  by  young  people.  The 
restrictions  on  advertising  are  designed 
to  affect  the  demand. 

Second,  the  agency  proposed  a 
sufficiently  comprehensive  set  of 
regulatory  restrictions  to  address  the 
problem  of  tobacco  use  by  yoimg 
people,  to  wit:  (1)  Provisions  that 
restrict  and  prevent  sales  of  tobacco 
products  to  young  people;  (2)  provisions 
that  reduce  the  appeal  of  tobacco 
products  for  young  people  that  is 
created  by  advertising  and  promotions; 
and  (3)  a  program  to  provide 
educational  messages  for  young  people 
to  help  them  resist  tobacco  use.  "Thus, 
the  agency  has  not  reUed  solely  on 
regulations  that  have  an  impact  upon 
the  speech  of  the  tobacco  industry  but 
has  included  provisions  to  address  the 
activity  itself. 

Third,  while  it  is  true  that  better 
enforcement  of  laws  restricting  sales  to 
minors  is  complementary  to  FDA's 
approach,  it  does  not  eliminate  the  need 
for  this  action.  As  DHHS  recogruzed  in 
its  final  rule  implementing  the 
ADAMHA  Reorganization  Act  of  1992, 
DHHS's  action  under  that  statute  and 
FDA's  regulations  both  address  the  need 
to  reduce  minors'  access  to  tobacco 
products.  FDA's  action,  however,  in 
addition  to  reducing  access,  attempts, 
through  the  restrictions  on  advertising, 
to  reduce  "the  powerful  appeal  of 
tobacco  products  to  children  and 
adolescents"  (61  FR  1492,  January  19, 
1996).  ^w 


iw'Teen  Smoking,  Marijuana  Use  Increase 
Sharply,  Study  Shows;  HHS  Sees  Alarming 
•Culturewide'  Change  in  ProgreM,"  The  Washington 
Times,  p.  A2.  December  16, 1995:  quoting  from 
"Results  from  the  1995  Monitoring  the  Future 
Survey,"  National  Institute  on  Drug  Abuse  Briefing 
for  Donna  E.  Shalala.  Ph.D.,  Secretary  of  Health  and 
Human  Services,  December  13, 1995. 

>»»It  is  true  that  in  its  August  25.  1993,  proposal 
(58  FR  45156),  DHHS  stated,  as  the  commenu  say, 
that  eliminating  virtually  all  sales  to  minors  does 
not  present  particularly  difficult  enforcement 
problems.  This  statement  did  not  imply,  however, 
that  achieving  this  goal  would  be  easy,  nor  did  it 
reflect  consideration  of  what  ancillary  measures 
wrould  be  useful  to  help  to  achieve  this  goal.  It  was, 


Advertising,  as  expltuned  in  sections 
Vl.B.'  and  'VI.D.  of  this  document,  plays 
a  role  in  the  decision  of  children  and 
adolescents  to  use  cigarettes  and 
smokeless  tobacco.  As  long  as 
advertising  continues  to  play  that  role, 
yoimg  people  will  be  motivated  to 
obtain  access  to  tobacco  products  and  to 
attempt  to  circumvent  any  access 
restrictions.  Thus,  the  restrictions  on 
speech  are  necessary  to  prevent 
advertising  from  undermining  FDA's 
proposed  restrictions  on  access.  First, 
the  agency  notes  that  the  volimtary 
educational  campaigns  conducted  by 
tobacco  companies  have  not  been 
effective  in  reducing  underage  tobacco 
use.  This  fact  is  evidenced  by  the 
increase  in  prevalence  of  tobacco  use 
among  young  people.  (See,  e.g.,  60  FR 
41314  at  41315.)  Second,  the  agency 
finds  that  any  educational  campaign  is 
likely  to  be  undermined  if  the  young 
people  to  whom  it  is  aimed  continue  to 
be  the  target  of  advertising  that  fosters 
the  perception  that  experimentation 
with  tobacco  by  young  people  is 
expected  and  accepted. 

The  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  considered  a  suggestion 
similar  to  that  of  an  educational 
campaign  in  Dunagin  v.  City  of  Oxford, 
^4iss.  and  foimd  it  not  to  be  an 
alternative  to  restrictions  on  advertising: 

We  do  not  believe  that  a  less  restrictive 
time,  place,  and  manner  restriction,  such  as 
a  disclaimer  warning  of  the  dangers  of 
alcohol,  would  be  effective.  The  state's 
concern  is  not  that  the  public  is  unaware  of 
the  dangers  of  alcohol  *  *  *  The  concern 
instead  is  that  advertising  will  unduly 
promote  alcohol  consumption  despite  known 
dangers. 

(See  718  F.2d  at  751;  see  also  Posadas 
de  Puerto  Rico  Ass'n  v.  Tourism  Co.  of 
Puerto  Rico,  478  U.S.  at  344.)  This  is 
exactly  FDA's  coiicem  about  the  effect 
of  advertising  on  imderage  tobacco  use, 
and  why  an  educational  campaign, 
which  may  complement  advertising 
restrictions,  is  not  an  alternative  to 
them. 

Thus,  the  agency  concludes  that  there 
are  no  less  burdensome  alternatives  to 
restrictions  on  advertising.  In  this 
respect,  this  proceeding  is 
distinguishable  from  that  considered  in 
Rubin  V.  Coors,  which  was  cited  by  a 
number  of  the  comments.  In  Rubin  v. 
Coors,  the  Supreme  Court  pointed  to  the 
fact  that  the  respondent  cited  several 
options  that  could  advance  the 
Government's  asserted  interest  in  a 
manner  less  intrusive  to  respondent's 
First  Amendment  rights  than  the 


rather,  a  sutement  of  DHHS'  view  that  this  goal 
could  be  achieved. 
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statutory  provision  the  Government  had 
adopted  (115  S.Ct.  at  1593).  200  Here,  as 
in  section  VI.E.  of  this  document,  there 
are  none  believed  to  be  nearly  as 
effective. 

In  U.S.  V.  Edge  Broadcasting  Co.,  509 
U.S.  418.  430  (1993),  the  Supreme  Court 
said  that  "the  requirement  of  narrow 
tailoring  is  met  if 'the  *  *  *  regulation 
promotes  a  substantial  Government 
interest  that  would  be  achieved  less 
effectively  absent  the  regulation,' 
provided  that  it  did  not  burden 
substantially  more  speech  than 
necessary  to  further  the  government's 
legitimate  interests." 

FDA's  restrictions  on  cigarette  and 
smokeless  tobacco  advertising  clearly 
meet  this  test.  FDA's  restrictions 
directly  and  materially  advance  its 
compelling  interest  in  the  health  of 
children  and  adolescents  imder  the  age 
of  18.  The  discussion  of  the  lack  of  less 
restrictive  alternatives  demonstrates  that 
the  agency's  goals  would  be  achieved 
less  effectively  in  the  absence  of  these 
restrictions.  Finally,  as  the  discussion 
on  narrow  tailoring  and  in  the  review  of 
the  comments  on  each  of  the  regulations 
on  advertising  that  follows  makes  clear, 
FDA  is  restricting  only  those  aspects  of 
advertising  that  have  particular  appeal 
to  the  young.  Thus,  the  agency  has 
crafted  the  advertising  provisions  with 
specificity  to  allow  unrestricted 
advertising  in  those  venues  that  are  not 
seen  by  or  used  by  children  and 
adolescents.  Accordingly,  publications 
with  adult  readership  and  adult 
establishments  may  have  unlimited 
print  advertising.  Moreover,  companies 
are  free  to  offer  nontobacco  items  and 
events  in  their  corporate  names  or 
unbranded.  Companies,  thus,  can 
reward  adult  usage  by  providing  these 
incentives  but  may  not  do  so  in  a  format 
(with  brand  identification  and  imagery) 
which  is  appealing  to  young  people. 

However,  the  agency  has  been  unable 
to  determine  additional  areas  for 
unrestricted  advertising.  Thus,  other 
than  adult  establishments,  such  as  bars, 
there  are  no  areas  at  other  retail 
establishments  that  are  not  visible  to 
young  people.  Billboards  are  ubiquitous 
and  accessible  to  all  ages.  Nontobiacco 
items  can  be  restricted  to  dissemination 
to  adults,  but  they  would  still  serve  as 
walking  billboards.  Finally,  there  are  no 
adult  only  sponsored  events — children 
are  at  the  events  or  watching  them  on 


iooQne  alternative  that  the  respondent*  in  Rubin 
V.  Coors  advanced  was  prohibiting  markLeting  efforts 
emphasizing  high  alcohol  strength  (115  S.CL  at 
1593.)  What  FDA  is  doing  here  is  analogous  to  that 
alternative.  It  is  restricting  marketing  efforts  that 
have  particular  appeal  to  the  young. 


television.  As  described  more  fully  in 
section  VI.E.8.  of  this  document,  in  the 
case  of  auto  racing,  attendance  by  young 
people  is  on  the  rise. 

2.  Section  897.30(a)— Permissible  Forms 
of  Labeling  and  Advertising 

Proposed  §  897.30(a)  would  have 
established  the  scope  of  permissible 
forms  of  labeling  and  advertising  for 
cigarettes  and  smokeless  tobacco. 
Proposed  §897. 30(a)(1)  would  have 
defined  permissible  forms  of  advertising 
as  newspapers,  magazines,  periodicals, 
or  other  publications  (whether  periodic 
or  limited  distribution);  billboards, 
posters,  placards;  and  nonpoint  of  sale 
promotional  material  (including  direct 
mail).  Proposed  §  897.30(a)(2)  would 
have  defined  permissible  forms  of 
labeling  as  point  of  sale  promotional 
material;  audio  and/or  video  formats 
delivered  at  a  point  of  sale;  and  entries 
and  teams  in  sponsored  events. 

In  response  to  the  comments,  FDA  has 
revised  §  897.30(a)  so  that  it  no  longer 
distinguishes  between  advertising  and 
labeling,  deletes  teams  and  entries  as 
permissible  advertising,  describes  the 
procedure  that  FDA  will  follow  when  it 
is  informed  by  advertisers  of  their  intent 
to  advertise  in  a  medium  not  hsted  in 
the  regulation. 

In  addition,  the  first  sentence  of 
§  897.30(a)^  which  states  that  this 
subpart  does  not  apply  to  cigarette  or 
smokeless  tobacco  product  package 
labels,  has  been  redesignated  as 
§  897.30(c). 

(30)  Several  comments  were  received 
addressing  the  issue  of  permissible 
advertising  outlets.  Comments  from  the 
tobacco  and  advertising  industries 
opposed  the  1995  proposed  rule.  These 
comments  criticized  the  1995  proposed 
rule  for  not  defining  the  term 
"advertising"  and  called  the  1995 
proposed  rule  unprecedented  in  the 
scope  of  its  limitations  on  the  forms  of 
media,  a  violation  of  the  First 
Amendment,  a  violation  of  the 
Administrative  Procedure  Act  (APA), 
and  beyond  FDA's  statutory  authority. 
Supporters  of  the  1995  proposed  rule, 
including  health  and  public  interest 
groups,  stated  that  it  is  a  reasonable 
measure  given  the  effect  of  advertising 
on  children  and  that  it  provides 
manufacturers  with  a  wide  variety  of 
means  for  communicating  with  their 
customers.  Some  supporting  comments 
urged  that  the  prohibition  of  certain 
media,  such  as  the  Internet,  be  stated 
exphcitly. 

Several  comments  from  the  tobacco 
industry  expressed  concern  that  FDA 
did  not  define  the  term  "advertising" 


"because  §  897.30(a)(1)  would  limit  the 

media  in  which  cigarettes  mav  be 

'advertised,'  the  definition  of 

'advertising  as  used  by  FDA  is  crudal; 

yet  the  term  is  not  defined  in  the 

proposed  regulations." 

Moreover,  they  expressed  concern 
that  the  definition  was  so  sweeping  that 
it  could  hterally  "include  reports  to 
shareholders  or  potential  shareholders; 
communications  among  manufacturers, 
wholesalers,  distributors,  and  retailers; 
or  even  communications  to  the  news 
media  insofar  as  they  might  be  deemed 
a  commercial  use.  " 

Other  comments  requested  that  the 
agency  clarify  the  definition  to  ban 
product  placements  m  movies  and 
commercials  shown  in  movie  theaters. 
Several  comments  stated  that  §  897.30 
should  be  extended  to  include  tobacco 
product  packages  to  reduce  the  means  of 
a  child  expressing  affinity  with  the 
image  associated  with  a  particular 
brand.  One  comment  recommended 
tombstone  packaging  without  an 
identifiable  logo. 

The  agency  carefully  considered 
whether  it  should  attempt  to  define  the 
term  "advertising"  more  exphcitly  than 
it  did.  "Advertising"  as  a  term  is 
constantly  evolving,  as  new  media  and 
new  techniques  of  marketing  emerge. 
Although  its  boundaries  are  understood 
(and  were  provided  in  the  preamble  to 
the  1995  proposed  rule),  there  is  no  one 
accepted  definition.  FTC  is  the  Federal 
agency  with  general  responsibility  for 
regulating  most  consumer  advertising. 
Yet  neither  FTC  nor  any  of  its  rules 
define  the  general  term  "advertising." 
The  agency  agrees  with  the  approach 
taken  by  FTC  and  continues  to  believe 
that  the  term  "advertising"  should  not 
be  defined  any  more  specifically.  Thus, 
FDA  finds  that  the  description  of 
advertising  in  the  preamble  to  the  1995 
proposed  rule  is  appropriate: 

Labeling  and  advertising  are  used 
throughout  this  subpart  to  include  all 
commercial  uses  of  the  brand  name  of  a 
product  (alone  or  in  conjunction  with  other 
words),  logo,  symbol,  motto,  selling  message, 
or  any  other  indicia  of  product  identification 
similar  or  identical  to  that  used  for  any  brand 
of  cigarette  or  smokeless  tobacco  product. 
However,  labeling  and  advertising  would 
exclude  package  labels,  which  would  be 
covered  under  proposed  subpart  Q 
(60  FR  41314  at  41334) 

The  agency  also  agrees  .with 
comments  that  state  that  it  must  provide 
some  context  for  the  application  of  so 
open  ended  a  definition.  For  example, 
comments  contended  that  "commercial 
use"  could  be  interpreted  to  include 
such  items  as  trade  advertising 
(commimication  between 


UMI 
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manufacturers,  wholesalers, 
distributors,  and  retailers!,  shareholder 
reports,  and  possibly  even 
communications  with  the  news  media. 
This  was  not  FDA  s  intent  This  rule  is 
a  consumer  based  regulation,  it  is  not 
the  intention  of  FDA  to  include  purely 
business  related  communications.  Thus, 
noncommercial  uses  would  not  be 
affected.  These  would  include  such  uses 
as  unpaid  press  statements,  signs  on 
factories  noting  locations,  business 
cards,  and  stockholder  reports  While 
m£my  of  these  uses  would  be  ordinary 
and  necessar\  business  expenses,  they 
would  not  be  commercial  uses  m  the 
context  of  the  rule  s  restnctions  on 
tobacco  advertising  affecting  minors 
tobacco  use. 

Furthermore,  the  preamble  to  the 
1995  proposed  rule  explained  that  the 
agency  intends  to  permit  advertising 
v^rith  imagePr"  and  color  in  publications 
that  are  read  pnmarily  by  adults.  For 
that  reason,  under  §  897.32(a). 
advertisements  in  pubhcations  (whether 
periodic  or  limited  distnbution)  with 
primarily  adult  readership  are  not 
restricted  to  a  text-only  format.  Trade 
advertising  in  trade  press  publications 
and  trade  show  publications,  trade 
catalogs,  price  sheets,  and  other 
publications  for  wholesalers, 
distributors,  and  retailers  that  will  not 
be  seen  by  consumers,  including 
minors,  are  unaffected  by  the  rule. 

Also,  the  agency  does  not  believe  that 
the  term  "advertising"  needs  to  be 
defined  to  clarify  what  is  not  a 
permissible  advertising  outlet.  The  1995 
proposed  rule  clearly  specifies  what 
advertising  ouliels  are  included  within 
the  regulation's  coverage.  However,  the 
agency  has  been  persuaded  to  make 
more  clear  its  procedures  for  new  or 
uncovered  media.  These  procedures  are 
described  in  this  section. 

The  agency  does  not  agree  with 
comments  that  the  rule  needs  to  be 
clarified  regarding  infomercials  or 
advertorials  (program  length 
commercials).  Television  infomercials 
are  not  allowed  under  the  statutory 
broadcast  ban,  and  magazine 
advertonals  would  be  treated  like  any 
other  magazine  advertising.  The  agency 
recognizes  that  commercial  advertising 
messages  (videos)  shown  in  a  movie 
theater  are  not  addressed  by  the  1995 
proposed  rule.  If  this  becomes  a  desired 
medium,  the  companies  would  need  to 
notify  FDA  30  days  prior  to  using  a  new- 
medium.  Finally,  product  placements  in 
movies,  music  videos,  and  television,  if 
not  placed  at  the  expense  of  a  tobacco 
manufacturer,  distributor,  or  retailer, 
would  not  be  affected  by  this  rule.  The 


agency  does  not  intend  to  regulate  a  film 
producer  s  artistic  expression — i.e., 
what  the  producer  chooses  to  display  in 
movies. 

The  agency  has  decided  not  to 
include  restnctions  on  tobacco  product 
packaging.  The  agency  has  attempted  to 
narrowly  tailor  this  rule  and  therefore 
has  not  included  packaging  restrictions 
at  this  time. 

(31)  Several  comments  from  the 
advertising  industry  expressed  concern 
that  the  wording  of  §  897  30(a)(1)  would 
ban  all  advertising  for  tobacco  products 
that  is  not  expressly  permitted.  If  so,  the 
comment  states,  the  riiie  would  be 
arbitrary  and  capncious  because  the 
agency  did  not  present  evidence  that 
these  unnamed  advertising  techniques 
influence  voung  people,  .\nother 
comment  pointed  out  that  the  channels 
available  to  tobacco  companies  for 
communicating  with  adults  already 
have  been  severely  restricted  by 
Congress'  ban  on  television  and  radio 
advertising. 

In  contrast,  comments  from 
organizations  of  health  professionals 
and  a  pubhc  interest  group  supported 
the  scope  of  permissible  advertising. 
One  specific  comment  stated  that,  "The 
media  listed  in  §  897.30  provide 
manufacturers  with  a  wide  variety  of 
means  for  communicating  with  their 
customers." 

The  agency  has  determined  that  the 
scope  of  the  permissible  outlets  for 
tobacco  advertising  in  the  1995 
proposed  rule  is  reasonable.  The 
permissible  forms  are  the  knovsm  current 
forums  for  tobacco  labeling  and 
advertising  and  account  for  the  vast 
majority  of  advertising  expenditures. 
While  the  format  of  much  of  current 
tobacco  advertising  is  being  restricted  to 
a  text-only  format,  almost  ail  of  the 
current  media  outlets  being  used  for 
tobacco  advertising  will  still  be 
permissible.  Legal  users  will  continue  to 
be  able  to  receive  information  about 
cigarettes  and  smokeless  tobacco,  in  a 
text-only  format  in  most  cases,  in 
virtually  all  the  same  media  currently 
used  for  tobacco  advertising.  Moreover, 
if  an  advertiser  intends  to  use  a  new 
media  outlet  not  included  in  the  list  of 
permissible  advertising,  its 
responsibihty  is  to  notify  FDA  and 
provide  the  agency  with  infonhation 
about  the  media  and  the  extent  to  which 
the  advertising  is  seen  by  young  people. 
FDA  will  review  any  submission  and 
make  a  determination  whether 
provisions  of  the  final  regulation 
provide  sufficient  information  for  the 
advertiser  to  know  how  to  disseminate 
its  advertising  or  whether  the 


regulations  need  to  be  amended. 
Advertising  in  any  new  media  will  be 
subject  to  the  text-only  format 
requirement  if  it  is  a  mediiun  used  by 
young  people.  Therefore,  FDA  has 
created  a  new  §  897.30(a)(2)  to  reflect 
this  new  process. 

The  agency  believes  this  approach  is 
reasonable  and  is  fully  consistent  with 
its  statutory  authority  and  with  the  First 
Amendment.  In  Central  Hudson  Gas  &■ 
Electric  Co.,  447  U.S.  at  571,  n.l3,  the 
Supreme  Court  suggested  that  the  Public 
Service  Commission  might  consider  a 
system  of  previewing  advertising 
campaigns  to  ensure  that  they  wdll  not 
defeat  conservation  policy.  The  Court 
I>ointed  out  that  "commercial  speech  is 
such  a  sturdy  brand  of  expression  that 
traditional  prior  restraint  doctrine  may 
not  apply  to  it"  (Id.).  Given  the  agency's 
significant  interest  in  ensuring  that  the 
restrictions  on  access  that  it  is  imposing 
are  not  undermined,  FDA  finds  that  the 
requirement  that  firms  consult  with  it 
before  using  a  hew  advertising  medium 
is  a  Umited  means  of  regulating 
commercial  expression  that  is  likely  to 
vindicate  FDA's  public  health  interests. 
This  approach  will  not  prohibit  the 
tobacco  industry  from  advertising  in 
new  media  but  will  protect  young 
people  by  giving  the  agency  an 
opportxmity  to  review  the  problems 
presented  by  a  new  media  and  to  design 
new  regulations  or  adapt  current  ones. 

(32)  One  comment  from  a  public 
interest  group  concerned  wdth  electronic 
media  urged  FDA  to  explicitly  prohibit 
tobacco  advertising  over  the  Internet, 
Worldwide  Web,  and  other  on-line 
services  and  interactive  media.  The 
comment  stated  that  children  and 
adolescents  are  increasingly  using  on- 
line services  with  up  to  4  miUion 
Americans  under  age  18  using,  or  with 
access  to,  on-line  services.  The 
comment  stated  further  that  the 
interactive  nature  of  the  on-line  services 
gives  advertisements  numerous 
advantages  over  traditional  print 
advertisements.  The  comment 
emphasized  that  a  ban  on  tobacco 
advertising  over  these  media  is 
necessary  because  the  text -only  format 
would  not  be  as  effective  in  reducing 
the  appeal  of  tot>acco  advertising  to 
minors  given  the  interactive  nature  of 
these  media. 

One  comment  from  an  organization  of 
health  professionals  stated  that  one 
tobacco  company  advertises  its  mail- 
order business  through  a  Web  site  on 
the  Internet  and  offers  links  to  other 
tobacco-related  sites.  The  comment 
wondered  why  this  type  of 
advertisement  was  not  banned  by  FCC 
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since  the  Internet  operates  over 
telephone  lines,  a  form  of  electronic 
media  that  is  regulated  by  FCC  and  from 
which  cigarette  advertising  is  banned. 
A  few  comments  dealt  with  on-line 
advertising  and  recommended  that  the 
rule  should  limit  format  to  black  text  on 
a  plain  background,  require  advertisers 
to  demonstrate  that  significant  numbers 
of  children  do  not  access  ad  sites, 
require  use  of  any  available  blocking 
technology,  eind  define  "conspicuous" 
and  "prominent"  as  they  pertain  to 
interactive  media. 

Some  of  these  comments  have 
suggested  that  advertising  of-tobacco 
products  in  on-line  media  should  be 
banned  under  the  Federal  Cigarette 
Labeling  and  Advertising  Act's  (the 
Cigarette  Act)  (15  U.S.C.  1331)  and  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1996's  (the 
Smokeless  Act)  (15  U.S.C.  4401) 
prohibition  of  advertising  on  any  media 
subject  to  the  jurisdiction  of  FCC.  The 
agency  leaves  the  issue  of  jurisdiction 
and  the  applicability  of  the  broadcast 
ban  to  the  Department  of  Justice,  which 
has  the  appropriate  jurisdiction  over  the 
Cigarette  Act,  and  to  FTC,  which  has 
along  with  the  Department  of  Justice 
jurisdiction  over  the  Smokeless  Act. 
Were  these  agencies  not  to  take  action 
and  were,  tobacco  advertising  to 
continue  in  on-line  media,  then  FDA  is 
available  to  meet  with  advertisers 
regarding  their  responsibility  under  the 
final  rule 

The  agency  recognizes  the  growing 
importance  and  use  of  on-line  media 
and  the  Internet  for  communications  of 
all  sorts,  including  tobacco  sales  and 
advertising.  On-line  media  are  not 
included  within  the  list  of  permissible 
outlets  for  tobacco  advertising  because 
the  agency  does  not  have  sufficient 
information  on  the  technology  to 
include  regulations  in  the  final  rule. 
However,  advertisers  interested  in 
advertising  on  the  Internet  should  notify 
the  agency,  after  the  rule  is  final,  and 
provide  the  agency  v\rith  sufficient 
information  about  use  by  young  people 
so  that  the  agency  can  make  a  proper 
determination.  This  notification  is  for 
discussion  purposes  only,  and  is  not  in 
any  way  intended  to  imply,  or  create  a 
need  for.  prior  approval. 

The  agency  recognizes  the  concern 
expressed  by  one  comment  that  a  text- 
only  format,  without  additional 
requirements,  may  not  be  as  effective  in 
protecting  young  people  from  on-line 
advertising  as  it  would  be  for  print 
advertising  because  of  the  interactive 
nature  of  on-line  media.  The  agency 
would  consider  the  unique  qualities  of 


on-line  media  and  the  Internet  in 
evaluating  any  requests  to  use  these 
media.  Any  other  statement  about 
specific  requirements  for  this  new 
media  or  any  other  media  would 
constitute  speculation  at  this  point.  *oi 

Section  897.30(a)(1)  provides  a 
comprehensive  listing  of  the  permissible 
forms  of  advertising  and  labeling.  The 
evidence  that  FDA  has  gathered  in  this 
proceeding  establishes  the  need  for  and 
importance  of  such  a  comprehensive 
listing.  In  addition  to  the  general 
evidence  and  support  provided  by 
expert  opinion,  advertising  theory, 
studies  and  surveys,  empirical  studies, 
anecdotal  evidence,  industry 
statements,  and  two  consensus  reports 
(the  lOM  Report  and  the  1994  SGR) 
described  in  section  VI.D.5.  of  this 
document,  FDA  has  found  specific 
support  for  a  comprehensive  listing  in: 

Empirical  Studies — Various  economic 
and  econometric  studies  of  international 
and  cross-country  data  show  that 
restrictions  on  advertising  and 
promotional  activities  can  result  in  a 
decline  in  tobacco  use  (see  section 
VI.D.e.a.  of  this  docvunent). 

Country  Experience— The  experience 
of  countries,  such  as  Norway  and 
Finland,  shows  that  comprehensive 
advertising  restrictions  can  positively 
affect  the  smoking  rates  of  yoimg  people 
over  time  (see  section  VI.D.e.a.  of  this 
dociunent). 

Advertising  Theory—Each  separate 
advertising  media  plays  a  critical  role  in 
shaping  young  people's  beliefs  about 
tobacco  use,  and  ultimately  their  use  of 
tobacco  products  (see  sections  Vl.D.S.a. 
through  VI.D.S.e.  of  this  document). 
Therefore,  regulation  of  advertising 
must  address  each  type  of  media.  As 
will  be  described  in  the  following 
sections  of  the  regulation,  the 
restrictions  on  each  media  are  necessary 
to  reduce  the  appeal  of  tobacco  for 
young  people  and  to  prevent 
unrestricted  tobacco  advertising  from 
imdermining  the  regulation's  access 
provisions.  Moreover,  as  international 
experience  indicates  (see  section  VI.D.6. 
of  this  document),  when  regulations  that 
are  not  comprehensive  are 
implemented,  tobacco  money  can 
migrate  to  unregulated  advertising 
venues  (e.g.,  if  publications  are 
prohibiteo,  money  expended  on 
sponsorship  will  increase)  and  can 
imdennine  the  force  of  the  regulation. 
Thus,  in  order  to  be  effective, 


""  In  addition  to  the  substantive  changes,  the 
following  changes  in  language  have  been  made:  (1) 
Deletion  of  "ooly"  in  §  897.30(a)(1);  (2)  substitution 
of  (aM2)  for  (b)  in  897.30;  and  (3)  deletion  of  "and" 
before  "in  point  of  sale"  in  §  B97.30(e)(l). 


restrictions  must  be  as  comprehensive 
as  possible. 

Based  on  all  of  the  foregoing,  FDA 
concludes  that  the  comprehensive 
listing  of  permissible  advertising  in 
§  897.30(a)(1)  will  directly  and 
materially  advance  the  agency's  efforts 
to  reduce  consumption  of  tobacco 
products  by  children  and  adolescents 
under  the  age  of  18. 

3.  Section  897.30(b)— Billboards 

The  agency  proposed  in  §  897.30(b)  to 
prohibit  outdoor  advertising,  including 
but  not  limited  to  billboards,  posters,  or 
placards,  placed  within  1,000  feet  of  any 
pubhc  playground  or  playground  in  a 
public  park,  elementary  school,  or 
secondary  school,  FDA  proposed  this 
provision  because  these  are  places 
where  children  and  adolescents  spend  a 
great  deal  of  time  and  should  therefore 
be  fi^e  of  advertising  for  these  products. 
The  agency  tentatively  concluded  that 
this  was  a  reasonable  restriction  and 
noted  that  the  cigarette  industry's 
voluntary  "Cigarette  Advertising  and 
Promotion  Code,"  (the  Code)  revised  in 
1990,  contains  a  similar  provision 
concerning  schools  and  playgrounds  (60 
FR  41314  at  41334  through  41335). 

(33)  FDA  received  over  2,500 
comments  concerning  this  part  of  the 
1995  proposed  rule.  Comments 
opposing  this  measure  pointed  out  that 
the  tobacco  industry  has  established  a 
voluntary  code  similar  to  the  proposed 
provision  with  which  advertisers 
already  comply,  and  that  therefore, 
there  is  no  reason  to  make  this  measure 
mandatory.  These  comments  also  stated 
that  outdoor  advertising  does  not  tajget 
children  and  adolescents,  and  that 
parents,  siblings,  and  friends  have  a 
much  greater  influence  than  billboards 
and  posters  on  a  young  person's  desire 
to  start  smoking.  Further,  they  stated 
that  there  is  no  evidence  that  this 
measure  would  reduce  any  teenager's 
desire  to  smoke. 

Most  comments  supported  this 
provision,  stating  that  children  and 
adolescents  shouldAiiot  be  subjected  to 
visual  images  promoting  tobacco  use 
around  those  areas  where  they  attend 
school  or  play.  The  comments  argued 
that  children  and  adolescents  want  to  be 
like  the  attractive  models  in  the 
advertising,  and,  thus,  the 
advertisements  directly  influence  them 
to  start  using  tobacco. 

In  the  Federal  Register  of  March  20, 
1996  (61  FR  11349),  the  agency 
reopened  the  comment  period  for  the 
August  1995  proposed  rule  to  place  on 
the  public  record  a  memorandum  that 
provided  further  explanation  of  the 
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agency's  proposal  to  ban  outdoor 
advertising  within  1,000  feet  of  schools 
and  playgrounds.  The  document 
provided  an  additional  30  days  in 
which  to  comment  on  this  new 
information.  The  memorandum  stated 
that  the  agency  was  aware  of  the 
mdustry  s  voluntary  500-foot  ban  on 
advertising  from  schools  and 
playgrounds  but  also  that  it  was 
cognizant,  based  on  the  experience  of  its 
employees,  that  billboards  can  loom 
large  m  the  sight  of  children  and 
adolescents  at  that  distance  and  thus 
would  be  able  to  capture  their  attention. 
The  agency  also  noted  that  1 .000  feet  is 
about  3  blocks  and  that  signage  kept  that 
far  away  from  schools  and  playgrounds 
would  not  loom  as  large,  if  it  would  be 
visible  at  all.  Moreover,  the  1,000  feet 
will  protect  children  as  they  travel  to 
and  from  these  locations. 

In  response  to  the  comments.  FDA  has 
modified  the  provision  to  clarify  the 
coverage  of  the  provision.  Thus,  the 
final  rule  states  that  the  1,000-foot  area 
is  to  be  measured  from  the  perimeter  of 
the  playground  or  school.  Moreover,  a 
definition  of  playground  is  included  as 
well  as  an  indication  that  the  relevant 
area  of  a  playground  in  a  larger  public 
park  is  limited  to  the  play  area  itself. 
Section  897, 30(b)  reads: 

No  outdoor  advertising  for  cigarettes  or 
smokeless  tobacco,  including  billboards, 
posters,  or  placards,  may  be  placed  within 
1 .000  feet  of  the  perimeter  of  any  public 
playground  or  playground  area  in  a  public 
park  (e.g..  a  public  park  wjth  equipment  such 
as  swings  and  seesaws,  baseball  diamonds,  or 
basketball  courts),  elementary  school,  or 
secondarv'  school. 

(34)  Several  comments  asked  FDA  to 
define  what  is  meant  by  the  term 
"playground."  The  comments  stated 
that  the  term  could  be  construed  to 
include  literally  any  place  of  outdoor 
recreation  where  children  may  play  (i.e., 
a  paved  parking  lot.  a  tennis  court,  or 
a  citv  park),  even  places  usea  primarily 
by  persons  18  years  of  age  or  older  One 
of  the  comments  noted  that  the  industry 
code  refers  to  "children's  playgrounds" 
(i.e.,  playgrounds  designed  primarily  for 
use  by  children),  but  that  §  897  30(b) 
refers  to  "any  playground." 

Some  comments  suggested  that  the 
term  "playground'  should  include  the 
playgrounds  of  city  parks,  recreation 
facilities,  theme  parks  (e.g.,  Disneyland), 
and  national  parks. 

The  agency  agrees  that  it  needs  to 
clarify  what  is  meant  by  the  term 

playground."  A  typical  dictionary 
definition  of  "playground"  states  that  it 
is:  (1)  An  outdoor  area  set  aside  for 
recreation  and  play,  especially  one 
having  equipment  such  as  seesaws  and 


swings;  or  (2)  a  field  or  area  of 
unrestricted  activity.  The  intent  of  the 
proposal  was  not  to  preclude  outdoor 
advertising  within  1 ,000  feet  of  any  area 
that  would  fall  under  this  broad 
definition,  but  to  preclude  cigarette  and 
smokeless  tobacco  advertising  around 
those  areas  where  children  and 
adolescents  are  likely  to  spend  a  lot  of 
time.  Clearly,  are^  around  schools  with 
equipment  such  as  swings  and  seesaws 
are  areas  where  children  are  likely  to 
play.  Public  parks  for  family 
recreational  purposes  with  play 
equipment,  and  fecilities  for  activities 
such  as  baseball  or  basketball  are  also 
areas  where  children  and  adolescents 
are  likely  to  be  present  for  hours  at  a 
time. 

However,  private  enterprises,  such  as 
theme  parks  and  recreational  facilities, 
are  not  necessarily  intended  only  for 
children  and  adolescents.  Those  that 
are,  may  require  the  presence  of  an 
adult  for  entry.  There  are  usually 
entrance  fees  or  required  purchases  for 
use  of  these  areas.  ]n  addition,  children 
and  adolescents  may  not  be  present  in 
these  areas  on  any  regular  basis  (e.g.,  an 
aiuiual  visit  to  a  Uieme  park).  Therefore, 
the  agency  will  not  include  these  areas 
in  the  regulation.  Moreover,  because  all 
outdoor  advertising  must  be  in  black 
and  white  text,  the  agency  sees  no  need 
to  extend  the  prohibition  beyond 
elementary  and  secondary  schools  and 
public  playgrounds  at  this  time. 

The  concern  expressed  that  a  decision 
by  private  parties  to  build  a  playgroimd 
cotild  destroy  the  value  of  a  billboard 
sign  should  no  longer  exist.  Becaiise  the 
agency  is  limiting  its  definition  of 
playgroimd  to  those  publicly  owned 
playgroimds,  any  interested  party  could 
object  to  the  estabhshment  of  the 
playground. 

FDA  is  modifying  §  897.30(b)  to  state 
that  outdoor  advertising  is  prohibited 
within  1,000  feet  of  the  perimeter  of  any 
pubUc  playground  or  playground  area  in 
a  public  park  (e.g.,  areas  with 
equipment  such  as  swings  and  seesaws, 
baseball  diamonds,  basl^etball  courts), 
elementary  school  or  secondary  school. 
The  agency  concludes  that  this 
modification  in  §  897.30(b)  is  adequate 
to  clarify  the  term  "playground,"  and 
that  a  more  specific  definition  for 
"playground"  is  not  necessary  at  this 
time. 

The  agency  notes  that  the  definition 
makes  clear  that,  when  an  area  is  set 
aside  for  a  playground  within  a  public 
park,  the  1,000  feet  is  measured  from 
the  pen  meter  of  the  play  area  and  not 
from  the  larger  park. 


(35)  Several  comments  contended  that 
the  regulation  should  specify  that  the 
1,000- foot  rule  should  be  measi'red  from 
the  perimeter  of  the  property  to  avoid 
confusion.  One  comment  asked  that  the 
provision  be  more  clear  as  to  what  types 
of  schools  would  be  included  within  the 
definition. 

The  agency  agrees  with  the  first 
comment.  The  intent  of  the  1995 
proposedrule  was  that  the  distance 
would  be  measvued  from  the  perimeter 
of  the  school  or  playground.  Any  other 
measurement  could  defeat  the  purpose 
of  the  regulation.  For  example, 
measuring  from  the  edge  of  a  building 
or  from  the  center  of  a  playground  could 
allow  outdoor  advertising  to  be  placed 
closer  to  the  perimeter  where  children 
may  be  assembled  or  playing.  In 
addition,  for  large  schools  or 
playgrounds,  the  outdoor  advertising 
could  feasibly  be  near  the  perimeter  of 
the  school  or  playground  if  the  distance 
is  measured  from  somewhere  other  than 
the  perimeter.  Therefore,  to  clarify  the 
intent  of  the  provision,  FDA  is 
modifying  §  897.30(b)  to  state  that  no 
outdoor  advertising  may  be  placed 
within  1,000  feet  of  the  perimeter  of  any 
playground,  elementary  school,  or 
secondary  school. 

However,  the  agency  does  not  believe 
that  it  needs  to  provide  a  definition  of 
elementary  and  secondary  schools,  as 
those  terms,  as  conmionly  used,  include 
all  such  schools  (kindei^garten  through 
12th  grade]  whether  public,  private,  or 
parochial. 

(36)  One  comment  stated  that  the 
tobacco  industry  Code  of  Advertising 
Practices  (the  Code)  applies  to  outdoor 
advertising  on  billboards,  and  that 
§  897.30(b)  applies  to  all  outdoor 
signage,  including  signage  on  the 
exterior  of  retail  establishments  that  sell 
tobacco,  and  conceivably  even  to 
advertising  on  buses,  taxis,  and  other 
vehicles  that  might  venture  within  the 
1,000- foot  zone. 

Another  comment  stated  that  FDA 
should  consider  regulations  that 
eliminate  tobacco  advertising  via 
traveling  vans  and  trailers  because 
trailers  and  vans  are  mobile  billboards 
and  can  be  strategically  placed  to  gain 
maximum  exposure  among  young 
people. 

FDA  agrees  that  §  897.30(b)  applies  to 
more  forms  of  advertising  media  than 
does  the  tobacco  industry  code  (i.e..  all 
outdoor  advertising,  not  just  billboards). 
FDA's  regulation  restricts  all  outdoor 
advertising  of  tobacco  products, 
including,  but  not  limited  to,  billboards, 
posters,  and  placards.  However,  the 
intent  and  purpose  of  §  897.30(b)  is  not 
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to  prohibit  signage  on  taxis  and  buses 
that  are  not  located  in,  but  may  pass 
through,  the  school  or  play  zone.  Such 
signage  is  usually  temporary  or  transient 
and  does  not  present  the  same  concern 
of  a  permanent  sign. 

(37)  Several  comments  questioned  the 
factual  basis  for  the  proposed  ban  on 
outdoor  advertising  of  cigarettes  and 
smokeless  tobacco  within  1,000  feet  of 
schools  and  playgrounds  and  stated  that 
"employee"  experience  is  not  a 
sufficient  basis.  One  comment  argued 
that  FDA  should  give  little  weight  to 
employee  experience  in  light  of  the  fact 
that  cigarette  manufacturers  submitted 
expert  testimony  that  children  and 
adolescents  pay  relatively  Little 
attention  to  billboard  advertising  at  any 
distance.  In  addition,  some  comments 
argued  that  FDA's  analysis  related 
solely  to  billboards,  and  that  it  had 
presented  no  evidence  or  analysis 
justifying  a  ban  on  store  signage. 
Finally,  several  comments  stated  that 
the  agency  failed  to  take  into  account 
the  "visibility"  of  the  outdoor 
advertising.  These  comments  suggested 
that  any  regulation  must  take  into 
account  whether  obstructions  exist  (e.g., 
trees,  winding  roads,  signage  placed 
facing  away  from  the  prohibited  area). 

The  agency  disagrees  that  it  has  not 
provided  an  adequate  basis  for  its 
proposed  regulation.  In  addition  to  the 
analysis  provided  by  the  agency  in  its 
March  20.  1996.  Federal  Register 
document,  the  agency  received  two 
comments  during  the  comment  period 
with  evidence  regarding  this  issue.  A 
professor  of  biophysics  and  optometry 
stated  that  he  believed  that  there  was  a 
rational  and  quantitative  basis  for 
deciding  on  a  given  distance  if  that 
distance  was  to  be  based  on  the 
visibility  of  words  on  a  billboard. 
Specifically,  he  stated  that  children  and 
adolescents  typically  have  20/15  visual 
acuity  Therefore,  it  is  possible,  using  a 
mathematical  formula  using  a  right- 
angled  triangle  and  the  definition  of  the 
tangent  trigonometric  function  to 
compute  the  distance  at  which  words 
are  visible.  He  computed  the  distances 
from  which  it  would  be  possible  to  see 
both  words  1  foot  high  and  2  feet  high. 
In  addition,  he  computed  the  distances 
for  a  "normal"  visual  acuity  of  20/20.  If 
one  were  to  average  these  numbers,  the 
result  would  be  approximately  1,200 
feet,  which  could  be  rounded  to  1,000 
feet. 


Table  1a. 


20/15  vision 
20/20  vision 


l-foot  high 
letters 


917  feet 
687,8  feet 


2-foot  high 
letters 


1,833  feet 
1.376 


(38)  Another  comment  reminded  the 
agency  that  two  separate  laws  passed  by 
Congress  had  provided  for  a  1  .OGO-foot 
zone  around  schools  as  a  means  to 
protect  youngsters  from  dangerous  and 
imsafe  behavior.  The  Controlled 
Substances  Act  (21  U.S.C.  860)  provides 
additional  penalties  for  anyone 
distributing  or  manufacturing  drugs 
within  1,000  feet  of  schools, 
playgrounds,  and  universities,  and  18 
U.S.C.  922  prohibited  possession  of  a 
firearm  within  1,000  feet  of  schools.  202 
Moreover,  the  comment  contained 
scores  of  pictures  of  advertising 
billboards  and  signs  within  500  and 
1.000  feet  of  school  and  playgrounds  as  . 
well  as  statements  by  children 
indicating  that  the  signs  are  ubiquitous 
and  attractive.  The  pictures  and 
statements  may  only  be  anecdotal 
evidence  of  the  proliferation  of  tobacco 
advertising  near  schools  and 
playgrounds,  but  the  number  of  children 
who  provided  pictures  in  such  a  short 
period  of  time  indicates  that  the 
problem  of  advertising  in  proximity  to 
schools  and  playgrounds  is  not  isolated. 

Moreover,  the  agency  also  disagrees 
that  it  has  no  basis  for  including  other 
outdoor  signage,  including  signs  on 
stores,  in  the  regulation.  The  agency 
provided  evidence  in  the  administrative 
record  and  comments  refer  to 
evidence,  203  which  showed  that  in  a 
test  area,  those  stores  within  1,000  feet 
of  schools  had  a  significantly  greater 
percentage  of  windows  covered  with 
tobacco  signs  than  those  further  away. 
Moreover,  the  two  RJR  memoranda  by 
sales  representatives,  described  in 
section  VI.D.3.d.  of  this  docmnent, 
mention  the  importance  of  supplying 
stores  near  high  schools  with  "young 
adult"  material. 

This  provides  sufficient  support  for 
the  agency's  concern  with  signage  on 
stores  near  schools.  Young  people  are 
more  likely  to  frequent  stores  near 
schools,  especially  older  adolescents. 


""Although  thi»  ttatute  was  overturned  in 
United  States  v.  Lopex,  115  S.Ct  1624  (1995),  as 
inappropriate  under  the  Commerce  Clause,  the 
congressional  determination  that  1.000  feet  was  an 
appropriate  distanm  was  not  disturbed. 

»»  Rogers,  T.,  E.  C.  Teighey ,  E.  M.  Tencotl.  J.  L. 
Butler,  and  L  Weiner,  "Community  Mobilization  to 
Reduce  Point-of-Purchase  Advertising  of  Tobacco." 
Health  Education  QuarteHy,  1W5,  in  preat. 


and  these  venues  should  therefore  be 
free  of  advertising  for  tobacco  products. 

The  agency  also  finds  that  it  cannot 
address  the  comments'  concerns  with 
obstructions.  It  would  not  be  possible  to 
qualify  a  regulation  to  account  for  the 
fact  that  trees  may  obstruct  a  sign  when 
they  are  in  full  bloom  but  not  in  winter, 
or  that  children  may  be  able  to  see 
signage  as  streets  wind  or  that  face  away 
from  the  school  or  playground  as  they 
walk  to  and  from  school.  The  line  that 
the  agency  has  drawn  is  narrowly 
tailored  (see  Board  of  Trustees  of  State 
University  of  New  York  v.  Fox  492  U.S. 
at  480)  and  consistent  with  how  a 
standard  needs  to  be  crafted  for  it  to  be 
enforceable 

Finally.  FD.A  finds  that  the  expert 
testimony  referred  to  in  the  industry 
comment  that  indicates  that  young 
people  do  not  pay  attention  to 
billboards  is  contradicted  by  other 
evidence  in  the  record.  The  Roper 
Starch  study  mentioned  in  section 
VI.D.a.d.  of  this  document,  submitted  by 
RJR,  reported  that  51  percent  of  10  to  17 
year  olds  surveyed  reported  that  they 
had  seen  or  heard  of  foe  Camel  from  a 
billboard  advertisement.  For  this  reason, 
FDA  is  not  accepting  the  suggestion  in 
the  comment. 

(39)  A  number  of  comments  finm  the 
tobacco  and  outdoor  advertising 
industries  stated  that  the  tobacco 
industry  had  adopted  a  code  in  1990, 
which  encouraged  all  billboard 
companies  to  estabhsh  and  manage  a 
program  to  prohibit  alcohol  and  tobacco 
advertisements  within  500  feet  of  places 
of  worship  and  primar,-  and  secondary 
schools.  They  noted  that  over  16,000 
billboards  nationwide  have  been 
voluntarily  identified  as  'off  Umits"  for 
these  categories  of  advertising.  As  a 
consequence,  the  comments  asserted 
that  Government  action  is  unnecessary. 

One  of  the  comments  stated  that  the 
fact  that  members  of  an  industry  have 
elected  to  submit  to  a  code  of 
advertising  practices  does  not  make  it 
reasonable  for  the  government  to  impose 
mandatory  advertising  restrictions 
backed  by  criminal  sanctions.  It  stated 
that  private  parties  may  voluntarily  take 
actions  that  the  Constitution  forbids  the 
Government  to  mandate.  The  comment 
argued  that  few  industries  would  risk 
any  self-regulation  if  their  decision  to 
do  so  might  establish  a  predicate  for 
even  greater  Federal  regulation. 

Conversely,  several  comments  raised 
concerns  about  the  voluntary  code  and 
cited  numerous  examples  of  violations 
that  continued  after  the  sponsors  and 
the  billboard  companies  had  been 
informed  of  the  violations.  One 
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comment  stated  that  a  survey  found  that 
:n  (".alifornia  lobacco  advertising  is  more 
prevalent  at  stores  v\nthin  1,000  feet  of 
schools  than  at  stores  fhrthcr  from 
schools  The  comment  asserted  that 
statewide  findings  also  revealed  that 
there  is  more  exterior  store  advertising 
m  areas  where  at  least  30  percent  of  the 
neighborhood  is  18  years  old  or 
younger,  and  that  the  advertisements  are 
placed  near  the  candy  or  at  a  child's  eye 
view  (3  feet  or  below). 

The  agency  is  aware  that  the  Code  of 
.■\dvertising  Practices  has  not  been 
uniformly  observed,  as  several 
comments  pointed  out.  Moreover,  the 
industry  code  is  significantly  less 
inclusive  than  the  proposed  regulation 
as  it  covers  onlv  billlxjard  advertising 
and  not  other  forms  of  outdoor 
advenismg  such  as  posters  and 
placards.  These  other  forms  are  likely  to 
be  placed  near  retail  estabhshments  and 
in  some  cases  according  to  comments 
have  appeared  on  school  fences  The 
agencv  finds  that  all  outdoor  advertising 
must  be  included  in  the  regulation  in 
order  to  provide  comprehensive 
coverage.  There  is  little  difference 
between  a  billboard  and  a  large  poster 
to  a  child.  Both  are  advertisements,  and 
both  are  visible,  so  that  children  see 
them  as  they  go  to  and  from  school  and 
play. 

In  addition,  the  Code  prohibits 
outdoor  advertising  only  within  500  feet 
of  schools,  an  area  only  a  block  or  a 
block  and  a  half  from  the  school  (there 
are  10  to  12  city  blocks  to  a  mile).  One 
block  will  not  provide  sufficient 
protection  as  it  would  not  cover  the 
areas  where  many  children  congregate 
with  their  friends.  Moreover,  a  child's 
vision  does  not  stop  at  one  block  from 
school.  A  prohibition  of  1,000  feet  will 
ensure  the  absence  of  signs  for  2  to  3 
blocks  from  a  school  or  playground 
which  can  be  seen  from  these  locations 
where  children  spend  a  significant 
amount  of  time  each  day.  (Several 
comments  stated  that  FDA  had  misused 
its  math  to  calculate  block  distances  in 
its  March  20,  1996,  Federal  Register 
document  (61  FR  11349;.)  if  the 
misstatement  caused  any  confusion,  the 
agency  regrets  it  but  does  not  believe 
that  the  one-half  block  difference 
undermined  the  rationale.) 

(40)  One  series  of  comments 
supported  FDA's  1995  proposal,  stating 
that  the  restriction  on  billboards  near 
schools  should  not  be  compromised,  nor 
the  distance  reduced. 

A  number  of  comments  argued  that 
the  proposed  regulation  did  not  go  far 
enough.  One  comment  recommended 
excluding  outdoor  tobacco  advertising 


from  neighborhoods  where  children 
live.  Another  comment  stated  the  belief 
that  the  ban  on  billboards  should  be  at 
least  double  the  proposed  1 ,000  feet 
from  schools,  while  others  argued  that 
outdoor  advertising  should  be 
prohibited  completely. 

These  comments  stressed  the 
importance  of  billboards  and  other 
outdoor  advertising  in  creating  cigarette 
brand  awareness  among  children.  For 
example,  one  comment  discxissed  the 
results  of  a  survey  conducted  for 
Advertising  Age.  which  showed  that  46 
percent  of  children  8  to  13  years  old 
said  they  most  often  saw  cigarette 
advertising  on  billboards,  outpacing 
magazines.  It  stated  that  34  percent  of 
children  14  to  18  vears  old  cited 
billt>oards  as  the  predominant 
advertising  medium  for  tobacco 
products.  2°*  The  comment  stated 
further  that  all  billboards,  regardless  of 
placement,  are  seen  by  significant 
numbers  of  children,  therefore,  it  clearly 
makes  sense  that,  as  a  means  to  protect 
children  from  tobacco  advertising,  such 
advertisements  should  be  prohibited 
from  billboards  and  other  outdoor 
advertisements.  The  comment 
emphasized  its  point  by  quoting  from 
the  billboard  industry's  own  marketing 
material  ("Outdoor.  It's  not  a  mediiun, 
it's  a  large"),  "You  can't  zap  it.  You 
can't  ignore  it  *   •   *  It  asks  Uttle  time, 
but  leaves  a  long  impression."  TJie 
comment  stated  that  the  same 
publication  notes,  "Outdoor  is  right  up 
there.  Day  and  night.  Lurking.  Waiting 
for  another  ambush . " 

One  tobacco  company  presented 
evidence  of  the  effectiveness  of 
billboards  in  bringing  tobacco 
advertising  to  children.  RJR,  in  its 
conunent  on  the  1995  proposed  rule,  as 
stated  in  section  Vl.D.S.d.  of  this 
doaunent,  attached  a  study  conducted 
for  it  to  test  children's  recognition  of 
advertising  characters  and  slogans 
(Roper  Starch  study).  This  study 
involved  1,117  children  10  to  17  years 
of  age,  with  86  percent  of  them 
recognizing  Joe  Camel  using  aided  and 
imaided  recall.  When  asked  where  they 
had  seen  Joe  Camel,  51  percent  said  on 
billboards,  ^os  That  amount  of  recall 
shows  that  billboards  represent  a  very 
effective  advertising  medium  and  belies 
the  industry's  assertion  that  billboards 
are  not  an  effective  source  of  advertising 
information  for  children. 


»«>*  l-evin.  G..  "Poll  Shows  Camel  Ads  are 
Effective  With  Kids;  Preteens  Best  Recognize 
Brand."  Advertising  Age.  p.  12.  April  27, 1992. 

'°B  "Advertisiog  Character  and  Slogan  Survey," 
pp.  10.  22. 


Finally,  one  comment  from  a  pubUc 
interest  group  warned  that,  the  more 
complex  a  nile  is,  the  more  difficult 
enforcement  becomes.  It  stated  that 
spacing  limitations,  such  as  the 
proposed  1,000- foot  zone  around 
schools,  begs  a  series  of  questions,  for 
example:  How  is  that  distance 
measured,  from  what  point  to  what 
point.  It  stated  that  these  questions 
would  make  it  virtually  impossible  for 
citizens  to  play  an  active  role  in 
enforcing  this  rule.  The  comment  stated 
that  without  citizen  participation, 
billboard  control  is  extremely  difficult, 
and  that  this  situation  has.  in  fact, 
contributed  to  the  industry's  disregard 
for  local  and  State  billboard  control 
laws. 

The  agency  finds  that  the  comments, 
as  well  as  the  evidence  spelled  out  in 
the  1995  proposal,  have  provided  ample 
support  to  establish  that  outdoor 
advertising  has  a  significant  impact  on 
children  and  adolescents.  While  the 
comments  have  presented  significant 
evidence  in  support  of  a  ban  on  all 
outdoor  advertising,  the  agency  is  not 
convinced  that  a  b>an  or  a  restriction  on 
tobacco  advertising  of  more  than  1 ,000 
feet  would  be  appropriate.  As  discussed 
elsewhere  in  this  document,  the  agency 
is  requiring  that  all  permissible  outdoor^ 
advertising  be  in  a  black  and  white,  text- 
only,  format.  Therefore,  some  of  the 
concerns  raised  by  the  comments 
requesting  a  complete  ban  on  outdoor 
tobacco  advertising  or  of  expanding  the 
ban  are  addressed  by  that  provision. 
Moreover,  the  agency's  regulations  are 
an  attempt  to  balance  the  rights  of 
adults  to  receive  information  about  a 
legal  product  with  its  desire  to  protect 
children  from  the  imavoidable  appeal  of 
advertising.  Thus,  although  the  line 
could  be  drawn  elsewhere,  the  agency 
finds  that  the  1 .000  feet  limitation 
should  ensure  adequate  protection  from 
visible  advertising  where  children 
spend  a  significant  amount  of  time  but 
will  permit  adults  to  get  information. 

(41)  One  comment  stated  that  FDA's 
action  violated  the  APA  because  the 
agency  offered  no  evidence  in  support 
of  its  claim  that  children  spend  a  great 
deal  of  time  in  areas  as  far  as  1,000  feet 
from  the  places  specified  in  §  897.30(b). 
It  added  that  the  justification  for  text- 
only  advertising  undercuts  FDA's 
justification  for  its  1 ,000-foot  ban. 

Another  comment  stated  ^at 
although  tobacco  product  advertising  is 
disseminated  through  a  broad  spectrum 
of  media,  outdoor  advertising  is  the  only 
such  medium  that  is  subject  to 
additional  specific  prohibitions  imder 
the  1995  proposed  rule  beyond  the 
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prohibitions  applicable  to  all  tobacco 
product  advertising.  It  stated  that  the 
record  does  not  contain  evidence  that 
would  establish  either  that  these 
prohibited  outdoor  advertising  signs  are 
viewed  more  often  by  minors  than  other 
advertising  media,  or  that  outdoor 
advertising  in  general  has  a  greater 
impact  on  minors  than  other  media. 
There  is  nothing,  the  comments  argued, 
that  indicates  that  the  mandatory 
content  restrictions  and  affirmative 
disclosure  requirements  imposed  by  the 
proposal  would  be  less  effective  in 
outdoor  advertising  of  tobacco  products 
than  when  such  an  advertisement  is 
placed  in  a  rock  and  roll  magazine,  or 
in  an  exempt  publication  with  1  million 
adolescent  readers. 

One  of  the  comments  stated  that 
because  the  text-only  requirement  itself 
is  intended  to  render  the  advertising 
unattractive  to  young  people,  the 
additional  "protection"  offered  by  the 
1,000-foot  rule  would  be  wholly 
gratuitous. 

Several  comments  argued  that  there  is 
no  proof  that  this  additional  area  of  ban 
will  reduce  any  teenager's  desire  to  use 
tobacco,  a  desire  that  has  withstood  the 
ban  of  TV  and  radio  advertisements  and 
a  massive  educational  program.  The 
comment  stated  that  the  1,000-foot  rule 
seems  particularly  gratuitous  in  view  of 
the  fact  that  it  would  ban  advertising 
that  FDA,  by  virtue  of  its  proposed  text- 
only  requirement,  already  has  stripped 
of  the  features  FDA  deems  make  it 
appealing  to  young  people. 

FDA  disagrees  with  these  comments. 
The  agency's  bases  for  the  text-only 
requirement  for  billboards  and  for  the 
1,000- foot  ban  are  reasonable  and 
supportable,  and  they  are  not  in 
conflict.  The  text-only  format 
requirement  will  reduce  the  appeal  of 
cigarette  and  smokeless  tobacco  product 
advertising  to  persons  younger  than  18 
years  of  age  without  affecting  the 
information  conveyed  to  adults  (60  PR 
41314  at  41335).  It  is  an  attempt  to 
narrowly  tailor  the  restriction  by 
balancing  the  need  to  restrict 
advertismg's  appeal  to  children  with  the 
preservation  of  the  informational 
function  of  advertising  for  adults. 

The  prohibition  on  outdoor 
advertising  within  1,000  feet  of  schools 
and  playgrounds  is  designed  to  address 
a  different  problem.  The  concern  is  not 
the  appeal  of  the  advertising.  If  the 
problem  were  only  appeal,  the  1.000- 
foot  restriction  would  not  be  necessary 
because  the  text -only  requirement 
would  eliminate  this  concern.  The 
concern  is  the  nature  of  billboards 
themselves.  Billboards  near  schools  and 


playgrounds  ensure  that  children  are 
exposed  to  their  messages  for  a 
prolonged  period  of  time.  As  the 
Supreme  Coiut  recognized  in  Packer 
Corp.  V.  Utah,  285  U.S.  105,  110  (1934), 
billboards  are  seen  without  the  exercise 
of  choice  or  volition,  and  viewers  have 
the  message  thrust  upon  them  by  all  the 
arts  and  devices  that  skill  can  produce. 
This  is  particularly  true  of  billboards 
that  are  readily  visible  (i.e..  within  1,000 
feet)  when  children  play  or  study  at  a 
playground  or  school,  places  where  by 
design  children  spend  a  lot  of  time,  or 
when  children  walk  to  and  from  a 
school  or  playground.  Confronted  daily 
and  unavoidably  with  the  advertised 
message,  even  in  text -only,  a  child  gets 
a  sense  of  familiarity,  normalcy  and 
acceptability  of  the  message  and  the 
product  that  is  advertised. 

(42)  Several  comments  stated  that 
placing  a  dicle  with  a  radius  of  1 ,000 
feet  drawn  from  the  perimeter  of  each 
school  and  playground  would  establish 
a  "forbidden  zone"  that  would  be  at 
least  2,000  feet  in  diameter  (i.e.,  over 
one-third  of  a  mile).  They  stated  that  in 
many  communities,  this  would  be 
tantamount  to  a  de  facto  ban,  for  there 
would  be  virtually  no  outdoor  location 
that  could  escape  the  rule's  prohibition. 

Several  comments  pointed  out  that 
even  if  advertisers  wanted  to 
disseminate  advertisements  on 
billboards  that  compUed  v«th  the  FDA 
proposal,  there  would  be  virtually  no 
locations  where  such  outdoor 
advertising  signs  could  be  located  in 
some  cities.  They  submitted  results  of 
computer  assisted  surveys  of  nine  cities 
showing  the  areas  where  outdoor 
advertising  of  tobacco  products  would 
be  allowed  under  the  1995  proposal. 
The  survey  showed  that  outdoor  tobacco 
advertising  would  be  prohibited  in  94 
IJercent  and  78  percent  of  the  respective 
land  mass  of  Manhattan  and  Boston 
under  the  proposal.  The  comment  stated 
that  this  range  approximates  the  high 
and  low  percentages  that  could  be 
anticipated  in  other  metropolitan  areas 
in  the  United  States.  Moreover,  when  it 
correlated  the  data  collected  from  the 
study  and  other  data  regarding  the 
actual  location  of  billboards,  the 
comment  found  that,  even  under  the 
most  expansive  view,  not  a  single 
billboard  in  Manhattan  (including  the 
commercial  corridor  of  Times  Square), 
and  no  more  than  24  actual  billboard 
locations  in  the  entire  city  of  Boston, 
would  be  permitted  to  display  tobacco 
advertisements. 

The  comment  stated  further  that  even 
if  the  rule  permits  a  few  locations  where 
tobacco  advertising  would  be  allowed  in 


a  given  municipality,  there  is  no 
commercial  utility  in  a  limited  number 
of  outdoor  advertising  signs  where  the 
location  of  the  advertisement  is  dictated 
by  the  1,000- foot  rule,  rather  than  by 
market  demographics  and  vehicle 
circulation.  According  to  the  comments, 
these  latter  factors  are  what  actually 
control  billboard  placement.  It 
concluded  that,  as  a  practical  matter, 
FDA's  proposed  outdoor  advertising 
restrictions  would  eliminate  billboards 
as  a  medium  for  tobacco  advertising 
even  in  those  jurisdictions  where  a 
small  number  of  such  signs  theoretically 
would  be  available. 

FDA  has  carefully  considered  the 
possibihty  that  its  restrictions 
effectively  outlaw  outdoor  advertising 
in  most  urban  areas.  The  agency  has 
concluded,  however,  that  if  this 
situation  comes  to  pass,  it  would  be  a 
consequence  of  the  density  of 
population  in  cities.  FDA's  intent  in 
adopting  §  897.30(b)  is  to  restrict  the 
accessible  and  intrusive  communication 
of  information  about  cigarettes  and 
smokeless  tobacco  to  children  and 
adolescents  at  school  and  at  play.  It  was 
not  to  provide  for  distances  that  would 
have  the  effect  of  banning  outdoor  signs 
from  urban  areas.  By  limiting  the 
restriction  to  1,000  feet,  FDA  has  tried 
to  make  it  no  more  extensive  than 
necessary  to  achieve  its  intended  end. 
FDA  has  considered  the  cost  of  its 
restriction  but  concludes  that  a 
narrower  restriction  would  not 
adequately  advance  its  purpose  of 
protecting  young  people  from 
unavoidable  advertising  in  settings  in 
which  they  are  essentially  a  captive 
audience. 

The  1,000-foot  restriction  on  outdoor 
advertising  will  serve  to  remove  what 
has  been  shown  is  an  effective  means 
for  tobacco  companies  to  communicate 
with  young  people  in  a  direct  and 
unavoidable  manner.  Eliminating  such 
billboards  will  thus  mean  eliminating  a 
means  by  which  the  industry  has 
influenced  young  people  to  engage  in 
tobacco  use  behavior.  Therefore,  the 
agency  concludes  that  §  897.30fb)  is  a 
necessary  part  of  its  effort  to  reduce 
underage  use  of  tobacco  products. 

Several  comments  from  the  tobacco 
industry  and  from  retailers  pointed  out 
that  §  897.30(b)  would  prevent  retail 
establishments  within  the  1,000-foot 
zone  from  informing  potential 
customers  that  tobacco  (or  particular 
brands  thereof)  are  available  for 
purchase  therein  and  at  what  prices. 
These  comments  stated  that  this 
restriction  not  only  would  hurt  the 
retailers  but  would  increase,  in  turn,  the 
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search  costs  for  adult  smokers.  The 
comments  stated  that  retailers  in  the 
small  slivers  of  a  dty  in  which  outdoor 
advertising  would  continue  to  be 
permitted  would  be  afforded  an  unfair 
competitive  advantage 

One  comment  added  that  convenience 
stores  located  within  1 ,000  feet  of  a 
school  or  playground  would  not  even  be 
able  to  put  a  small  black  on  white 
placard  on  top  of  a  gas  pump  that 
merely  indicates  the  price  of  tobacco, 
but  that  a  billboard  across  the  street  and 
located  a  Utile  over  1,000  feet  away  from 
the  same  school  or  playground  could 
carry  the  brand  name  of  a  tobacco 
product  in  black  letters  as  tall  as  the 
store's  front  door  The  comment  urged 
FDA  to  recognize  this  distinction. 

The  agency  acknowledges  that  some 
retailers  may  be  prohibited  from  placing 
advertising  concerning  tobacco  products 
on  or  around  their  retail  establishments, 
while  others,  perhaps  just  across  the 
street,  can.  Any  minimum  distance  that 
the  agency  establishes  will  preclude 
some  retailers  from  outdoor  advertising 
at  their  retail  establishments  but  not 
others.  However.  FDA  has  determined 
that  it  is  necessary  to  keep  outdoor 
advertising  away  from  areas  where 
children  are  likely  to  congregate  daily. 

FDA  notes  that  the  Supreme  Court 
cases  that  have  considered  restrictions 
on  speech  have  recognized  that  such 
restnctions  may  not  be  perfectly 
tailored,  see.  e.g.,  Board  oj  Trustees  of 
State  University  of  NY  V.  Fox.  492  U.S. 
at  479  Thus,  while  in  a  few  instances 
there  may  be  inequities  created  by  the 
line  FDA  has  drawn,  because  there  is  a 
reasonable  fit,  as  explained  in  section 
Vl.E.l.  of  this  document,  between  FDA's 
ends  and  the  restrictions  that  it  is 
adopting,  these  minor  problems  do  not 
doom  FDA's  rule  [Id.  at  480). 

FDA's  prohibition  on  signage  on 
stores  within  1,000  feet  of  schools  and 
playgrounds  will  advance  the  agency's 
interest  in  protecting  the  health  of 
children.  Several  of  the  studies 
submitted  with  comments  showed  that 
there  is  more  signagp  in  and  around 
stores  near  schools  and  playgrounds 
than  in  stores  generally  The  ban  on 
outdoor  advertising  within  l.'OOO  feet  of 
schools  and  playgrounds  will  ensure 
that  signage  near  schools  iatU  be 
removed  and  thus  minimize  any  sense 
of  familianty  that  would  develop. 

Thus,  even  though  the  agency  has 
carefully  considered  these  comments,  it 
concludes  that  it  is  appropriate  to 
establish  a  minimum  distance  from 
schools  and  playgroimds  within  which 
all  outdoor  advertising  is  prohibited. 


(43)  A  number  of  comments  argued 
that  the  prohibition  on  tobacco 
billboards  within  1 .000  feet  of  schools 
violates  the  Commerce  Clause  as 
recently  interpreted  by  the  Supreme 
Court  in  United  States  v  Lopez,  115 
S  Ct  1624  (1995)  In  Lopez,  the 
Supreme  Court  held  that  Congress 
lacked  the  power  under  the  Commerce 
Clause  to  criminalize  the  possession  of 
a  gun  within  1 ,000  feet  of  a  school.  One 
comment  argued  that  the  Congress's 
commerce  power  only  permits  it  to 
regulate,  for  example,  the  interstate 
transit  of  advertisements,  but  that  once 
the  advertisement  is  within  a  state,  it  is 
private  property  and  not  subject  to 
regulation  under  the  Commerce  Clause. 

The  agency  disagrees  Under  the 
Commerce  Clause.  Congress  may 
"regulate  those  activnties  having  a 
substantial  relation  to  interstate 
commerce.  *   *   *,  i.e.,  those  activities 
that  substantially  afiect  interstate 
commerce     (See  Lopez,  115  S.Ct.  at 
1629-30  (citation  omitted).)  As  the 
Supreme  Court  noted  in  Lopez,  "the 
possession  of  a  gun  in  a  local  school 
zone  is  in  no  sense  an  economic  activity 
that  might,  through  repetition 
elsewhere,  substantially  affect  any  sort 
of  interstate  commerce"  [Id.  at  1634;  see 
also  id.  at  1640  (Kennedy,  J., 
concurring)).  As  all  advertising  is 
inherently  commercial  in  that  it 
proposes  a  sale,  the  placement  of 
tobacco  billboards  in  a  local  school  zone 
is  economic  activity  that  does 
substantially  affect  interstate  commerce 
because  it  affects  the  demand  for 
tobacco  and  smokeless  tobacco.  That  the 
advertisemsnts  are  private  property  after 
transportation  in  interstate  commerce 
does  not  alt^r  this  analysis.  Indeed, 
"[ajctivities  conducted  within  State 
lines  do  not  by  this  fact  alone  escap)e  the 
sweep  of  the  Commerce  Clause. 
Interstate  commerce  may  be  dependent 
upon  them."  (See  United  States  v.  Rock 
Royal  Co-op..  Inc..  307  U.S.  533,  569 
(1939);  see  also  Wickard  v.  Filbum.  317 
U.S.  Ill,  127-28  (1942)  (holding  that, 
under  Commerce  Clause,  Congress 
could  control  fanner's  production  of 
wheat  for  home  consumption  because 
cumulative  effect  of  such  consumption 
by  many  farmers  might  alter  supply  and 
demand  in  interstate  wheat  market).)  As 
such,  regulation  of  the  placement  of 
billboards  advertising  tobacco  products 
does  not  violate  the  Commerce 
Clause.  206 


2°*  Moreover,  cigarettes  and  smokeless  totwcco 
products  are  nicotine  delivery  devices.  Congress 
plainly  provided  for  medical  devices  to  be  federally 
regulated  as  indicated  by  the  provision  allowing 
seizure  of  devices  without  proof  of  interstate 


(44)  A  number  of  comments  argued 
that  §  897.30(b)  would  violate  the  First 
Amendment  These  comments  argued 
that,  given  the  requirement  for  black 
text-only  on  a  white  backgroimd.  the 
restriction  on  billboards  within  1,000 
feet  of  schools  and  playgrounds  would 
not  directly  and  materially  advance  a 
substantial  government  interest.  The 
comments  also  argued  that  the  billboard 
restriction  could  not  be  considered  to  be 
narrowly  tailored.  One  comment  from  a 
public  interest  group,  however,  argued 
that  FDA's  proposal  is  fully 
constitutional  because  it  is  much  more 
limited  than  the  restrictions  on 
billboards  upheld  in  Penn  Advertising  v. 
Mayor  and  City  Council  of  Baltimore,  63 
F.3d  1318  (4th  Cir.  1995)  vacated, 
remanded  64  U.S.L.W.  3868  (U.S.  July  1. 
1996),  and  Metromedia,  Inc.  v.  San 
Diego.  453  U.S.  490  (1981).  The 
comment  pointed  out  that  in 
Metromedia,  Inc.,  the  Supreme  Court 
held  that  the  Qty's  interest  in  traffic 
safety  and  aesthetics  were  sufficient  to 
justify  a  ban  on  commercial  outdoor 
advertising  (453  U.S.  at  551,  n.  23). 
Here,  the  comment  said,  the  interest  that 
FDA  has  asserted  is  more  weighty. 

FDA  disagrees  with  the  comments 
that  argued  that  §  897.30(b)  violates  the 
First  Amendment.  As  explained,  this 
restriction  does  advance  FDA's  interest 
beyond  what  is  accomplished  by  the 
text-only  restriction.  As  explained  in 
sections  VI.B.  and  VI.D.  of  this 
docimaent,  the  regular  exposure  of 
children  to  tobacco  advertising,  even  in 
text-only  form,  builds  a  sense  of 
familiarity  and  acceptabihty  that, 
reports  and  studies  say,  contributes 
materially  to  the  decisions  of  young 
people  to  experiment  with  and  use 
tobacco  products.  Thus  restrictions  that 
eliminate  such  exposure  will  eliminate 
one  factor  that  contributes  to  the  process 
by  which  children  and  adolescents 
decide  to  smoke  or  use  smokeless 
tobacco  and,  consequently,  wall  directly 
advance  FDA's  interest. 

Moreover,  the  restriction  that  FDA  is 
adopting  is  narrowly  tailored  to  advance 
its  interest.  FDA's  concern  is  with  the 
advertising  that  can  be  seen  from 
schools  and  playgrounds,  the  place  at 
which  children  and  adolescents  spend  a 
significant  amount  of  time  each  day. 
Three  blocks  or  1 ,000  feet  is  about  the 
distance  at  which  signs  are  readily 
visible.  Thus,  FDA  has  restricted 
outdoor  advertising  wdthin  this  distance 
of  schools  and  playgrounds. 


shipment  (section  304  of  the  act)  (21  U.S.C  334)) 
and  by  a  presumption  that  devices  are  in  interstate 
commerce  (section  709  of  the  act  (21  U.S.C  379)). 
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The  result  of  FDA  s  restriction  is  that 
ch  lcij«n  wiH  not  be  confronted  with 
tobecco  advertising  as  they  study  and 
play  nnd  thus  there  will  be  a 
correspond  mg  reduction  in  the  ability  of 
tobacco  advertisers  to  create  the 
impression  of  acceptance  and 
familiantv  that  is  influential  with 
VDungsters  Consequently,  there  is  a 
reasonable  fit  between  Fl^As  interest  in 
protecting  the  health  of  children  and  the 
restriction  on  outdoor  advertising  that  it 
IS  adopting  (see  City  of  Cincinnati  v. 
Discovfn-  S'etwork.  Inc.,  507  U.S.  at  416; 
Board  of  Trustees  of  State  Umversity  of 
Sew  Y'jrk  v.  Fox.  492  U.S.  at  480). 

Thus.  FDA  concludes  that,  in 
fashion  mg  the  restriction  on  billboards, 
it  has  fuliv  met  its  obligations  imder  the 
First  .Amendment. 

In  summarv-.  FDA  finds  that 
§  H97  3 Oil))  H-ill  contribute  in  a  direct 
and  material  way  to  reducing  underage 
tobacco  use  The  evidence  establishes 
that  billboards  are  one  of  the  most 
effective  forms  of  advertising  for  yoimg 
people,  and  that  their  elimination  near 
schools  and  playgrounds  will  directly 
and  mafenallv  advance  FDA's  goals. 

Studies — A  Roper  Starch  survey 
submitted  by  R.  J.  Reynolds  foimd  that 
billboards  were  the  most  mentioned 
source  of  information  about  Joe  Camel 
for  children  (see  section  VI.D.3.d.  of  this 
document],  and  a  study  conducted  for 
Advertising  Age  (April  27,  1992) 
discussed  in  this  section  showed  that  46 
percent  of  children  8  to  13  and  34 
percent  of  children  14  to  18  said  that 
billboards  are  a  predominant  form  of 
advertising  for  tobacco. 

Advertising  Theory — Billboards  near 
schools  and  playgrounds  give  the  child 
a  sense  of  familiarity,  normalcy,  and 
acceptabihty  of  the  message  on  the 
product.  Therefore,  regulation  of  the 
format  and  even  the  location  of  some 
billboards  and  other  outdoor  signs 
within  1,000  feet  of  a  school  or 
playground,  is  essential.  As  discussed  in 
this  section,  comments  submitted  in  this 
rulemaking  include  photographs  that 
evidence  the  intrusive  effect  of 
billboards  and  signage  around  schools 
and  playgroimds. 

Evidence  of  Children's  Visual 
Range — Data  provided  by  a  professor  of 
biophysics  and  optometry,  detailed  in 
this  section,  support  a  finding  that  1,000 
feet  is  an  appropriate  distance  to  remove 
signage  that  would  be  visible  and 
readable  to  students. 

Congressional  Finding — As  detailed 
in  this  section.  Congress  mandated  a 
1,000  foot  drug  free  zone  around  schools 
and  playgrounds  (Controlled  Substances 
Act  {21  U.S.C.  860))  as  an  appropriate 


area  in  which  to  protect  yoimg  people 
from  drug  dealing  near  schools  and 
playgrounds. 

Finally,  the  agency  has  tailored  the 
ban  as  narrowly  as  possible  bv  defining 
playgrounds  narrowly  and.  as  noted 
above,  by  restricting  the  area  of  the  ban 
to  that  consistent  with  children's  visual 
range. 

4.  Section  897.32(a>— Text-Only  Format 

Under  proposed  §  897.32(a),  cigarette 
and  smokeless  tobacco  product  labeling 
and  advertising,  as  described  in 
§  897.30(a)  and  (b),  would  be  required  to 
use  black  text  on  a  white  backgrotmd 
and  nothing  else.  The  agency  tentatively 
concluded  that  this  text-only 
requirement  would  reduce  the  appeal  of 
cigarette  and  smokeless  tobacco  product 
labeling  and  advertising  to  persons 
younger  than  18  years  of  age  and 
preserve  advertising's  informative 
aspects — that  is,  to  provide  useful 
information  to  consimiers  legally  able  to 
purchase  these  products. 

In  response  to  comments,  the  agency 
has  decided  to  permit  another  exception 
to  the  requirement  that  all  permissible 
advertising  appear  in  text-only.  Thus,  it 
has  created  an  exception  for  advertising 
in  adult  facilities  that  meet  the  criteria 
of  §897.16(c)(2)(u)  provided  the 
advertising  is  affixed  to  the  wall  or 
fixture  in  the  facility  and  is  not  visible 
from  outside  the  facility.  FDA  has  added 
this  provision,  as  paragraph  (a)(1)  of 
§897.32  and  renumbered  the  exception 
for  adult  pubUcations  as  §  897.32(a)(2)(i) 
and  (a)(2)(U). 

Several  comments  suggested  that  FDA 
should  provide  an  appropriate 
definition  of  "text-only"  for  permissible 
audio  and  video  advertising,  specifically 
static  black  text  on  a  white  background 
with  no  music  or  soimds.  Therefore, 
proposed  «j  897.32  has  been  revised  in 
consideration  of  comments  received.  A 
new  §  897.32(b)  has  been  added  to 
provide  gtiidance  for  audio/ video 
advertising.  Proposed  §  897.32(b)  has 
been  redesignated  as  (c),  and  proposed 
§  897.32(c)  and  (d)  have  been 
eliminated.  New  §  897.32(b)  has  been 
added  to  provide  explicit  format 
requirements  for  one  form  of 
permissible  advertising  that  had  been 
left  out  of  the  proposed  regulation.  ^°^ 


'""  In  addition  to  the  substantive  changes  made  to 
S  897.32,  the  fbUoMring  changes  in  language  have 
been  made:  (1)  Addition  of  "Except  as 
provided.*  *  *  section."  to  §  897.32(a);  (2)  addiUon 
of  "any"  to  $  897.32(a):  (3)  amended  language  in 
§897.32(aK2)  starting  with  "any  publication"  and 
ending  with  "an  adult  publication"  and,  in  the  last 
sentence,  "an  adult  publication,":  (4)  two  changes 
to  S897.32(a)(2)(i)  "younger  than  18  years  of  age" 


Many  comments  were  received 
specifically  addressing  the  text-only 
proposal.  That  children  and  adolesc-ents 
should  not  use  tobacco  products  was  the 
one  point  of-agreement  among  them. 
However,  many  comments  from  adult 
smokers  and  nonsmokers,  retailers, 
tobacco  farmers,  elected  officials,  and 
the  tobacco,  advertising,  newspaper, 
and  magazine  industries  strongly 
objected  to  the  text-only  requirement. 
Their  major  objections  were  that:  (1) 
Cigarette  advertising  does  not  cause 
yoimg  people  to  start  smoking;  (2)  the 
proposed  advertising  restrictions  would 
violate  the  First  Amendment,  and  (3) 
the  restrictions  would  have  the  effect  of 
a  virtual  ban  on  cigfirette  advertising. 
Some  comments  expressed  the  concern 
or  suspicion  that  FDA  was  using  this 
proposal,  ostensibly  directed  at  minors, 
as  a  pretext  to  try  to  ban  cigarette 
advertising  generally, 

In  contrast,  nearly  three-quarters  of 
the  comments — mostly  from  parents, 
teenagers,  public  health  officials, 
teachers,  doctors,  public  interest  groups, 
medical  organizations,  and  some 
individuals  in  the  advertising 
business — supported  the  proposal  for 
text-only  advertisements.  The  major 
reason  presented  for  their  support  was 
the  need  to  eliminate  the  appeal  for 
tobacco  that  the  advertising  creates 
among  children  and  adolescents.  Some 
supporters  urged  even  stronger  action 
such  as  a  total  ban  on  all  tobacco 
advertising.  Some  comments  expressed 
the  opinion  that  even  though  the 
proposed  regulations  may  also  affect 
adults,  any  resulting  reductions  in 
smoking  by  adults  would  not 
necessarily  be  bad. 

(45)  A  number  of  comments 
questioned  the  validity  of  the  evidence 
cited  by  FDA  as  support  for  the 
proposal.  Many  of  these  comments  came 
from  groups  representing  the  tobacco, 
advertising,  and  publishing  industries. 
These  comments  argued  that  there  is  no 
evidence  that  advertising  with  color  and 
images  encourages  use  of  tobacco  by 
minors  or  that  advertising  converts 
nonsmokers  or  nonchewers  into 
smokers  or  chewers.  Moreover,  these 
other  comments  eugued  that  there  is  no 
evidence  that  limiting  advertisements  to 
text-only  is  essential  to  reduce  youth 
smoking  and  that  there  is  no  evidence 
that  black  and  white  text  will  reduce 
underage  smoking. 

In  contrast,  a  number  of  supportive 
comments  stated  that  the  evidence  cited 
by  FDA,  as  well  as  studies  pubUshed 


and  "15  percent  or  less":  and  (5)  deletion  of 
"labeling"  from  §  89V. 32(c). 


UMI 
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since  the  proposal,  demonstrate  the 
special  susceptibility  of  children  and 
adolescents  to  pictures,  cartoons, 
photographs,  other  graphic  images  and 
colors. 

Specifically,  many  comments 
observed  that  the  appearance  of  Joe 
Came!  m  traditional  advertising  forums 
(magazines,  billboards)  attracts  children 
and  adolescents  One  child  wrote  that 
his  father  gave  him  two  sports 
magazines.  "There  were  eight  smoking 
ads  in  them  *   •   •  the  last  one  had  two 
pictures  of  joe  Camel  smoking.  This  can 
attract  kids  to  start  smoking." 

Studies  cited  in  the  preamble  to  the 
1995  proposed  rule  and  in  section  FV.B. 
of  this  document,  demonstrate  the 
impact  that  images  and  colors,  cartoons, 
and  pictures  and  other  graphic  material 
have  on  children  and  adolescents.  This 
does  not  mean  that  the  same 
characteristics  of  advertising  do  not 
appeal  to  or  affect  adults.  However,  the 
effect  of  these  techniques  on  children 
and  adolescents  is  magnified  because  of 
their  usual  level  of  involvement  in 
advertising  as  in  everything  else.  ^°^  As 
detailed  more  fully  in  section  Vl.B.  of 
this  document,  children  and  adolescents 
respond  to  stimuli  that  interest  them, 
and  that  provides  them  with 
information  that  is  important.  Young 
people  do  not  have  the  information 
processmg  skills  that  adults  possess, 
and  as  a  result  more  often  than  not,  the 
information  that  is  relevant  to  them 
comes  in  the  form  of  images  and  colors 
rather  than  with  a  lot  of  words.  This  fact 
provides  an  explanation  why  86  percent 
of  children  and  adolescents  smoke  the 
three  most  heavily  advertised  brands 
(all  are  promoted  with  attractive 
imagery),  even  though  they  are  generally 
price  sensitive.  ^°^  Adults  buy  generic 
products  for  price  reasons  or  low  tar 
brands  for  health  concerns,  ^'o 
Advertising's  colorful  images  are  not  as 
relevant  to  them  as  cost.  Given  these 
factors.  FDA  finds  that  the  text-only 
requirement  will  significantly  reduce 
the  appeal  of  cigarette  and  smokeless 
tobacco  advertising  to  young  people  and 
reduce  its  influence  on  them. 

(46)  Many  comments,  especially  from 
the  magazine,  newspaper,  advertising. 


»<»0n8  such  study  tested  tlie  effect  of  different 
forms  of  advertising  on  children  and  found  that 
they  preferred  pictures  to  text -only.  (See  Huang.  P. 
P.,  b.  Burton.  H.  L'Howe,  and  D.  M.  Sosin.  "Black- 
White  Differences  in  Appeal  of  Cigarette 
Advertisements  Among  Adolescents."  Tobacco 
Control,  vol  1,  pp.  249-255:  1992.) 

"""Changes  in  the  Cigaiette  Brand  [^references  of 
Adolescent  Smokers — United  States.  1989-1993.  ' 
in  MMIAH.  CDC,  DHHS,  vol.  43,  pp.  577-581,  1994. 

*">Teiiiowitz,  I.,  "Add  RJR  to  List  of  Qg  Price 
Cuts,"  Advertising  Age,  pp.  3,  46.  April  26. 1993 


and  tobacco  industries,  stated  that  the 
proposal  will  operate  as  a  virtual  ban  on 
most  types  of  cigarette  and  smokeless 
tobacco  advertisements.  These 
comments  argued  that  the  text -only 
format  requirement  will  eliminate 
tobacco  companies  abihty  to  attract  the 
attention  of  potential  customers  and  to 
convey  brand  messages  and  will  render 
advertising  invisible  to  adults. 
Therefore,  tobacco  advertisers  would  be 
far  less  likely  to  advertise  in  the  text- 
only  format.  Also,  not  having  a  clear 
standard  for  when  the  text-only 
requirement  applies  (see  also  definition 
of  adult  publication]  will  cause  tobacco 
advertisers  to  avoid  more  publications 
than  may  be  necessary  to  ensure  that 
they  do  not  violate  the  rule.  Many  of 
these  comments  also  argued  that 
advertising  would  become  ineffective. 
One  comment  said  that  advertising  that 
passes  unnoticed  amoimts  to  no 
advertising  at  all.  This  comment  also 
asserted  that,  as  a  result  of  the  text-only 
proposal,  no  viable  alternative  channels 
of  commimication  would  exist. 

Comments  from  the  tobacco  and 
advertising  industry  suggested  that  the 
advertising  industry  would  suffer 
revenue,  profit,  and  job  losses  as  a  result 
of  the  text-only  format;  employees 
involved  in  graphics  arts  would 
especially  be  affected;  emd  suppliers 
providing  serv  ices  and  products  to 
advertising  agencies  would  also  be 
adversely  affected. 

A  niunber  of  comments  supporting 
the  proposal  reconunended  a  total  ban 
on  aill  tobacco  advertising.  Many 
comments  stated  that  a  ban  on  all 
tobacco  advertising  and  marketing 
would  be  reasonable  because  the 
tobacco  industry  will  use  any  available 
loopholes  to  market  tobacco  products 
and  will  test  any  partial  ban. 

Tobacco  companies  will  be  able  to 
continue  advertising  in  most  of  the  same 
fonuns  in  a  text-only  format. 
Advertising  with  colors,  pictures,  and 
graphics  will  still  be  allowed  in  adult 
publications.  Tobacco  advertisers  will 
still  be  able  to  convey  information  to 
adults  about  taste,  price,  and  product 
development  using  text-only 
advertising.  Many  current 
advertisements  for  low  tar  cigarettes  rely 
heavily  on  text  formats. 

The  agency  is  not  limiting  fonts,  font 
styles,  or  size  of  type  because  it  believes 
that  the  tobacco  industry  and  its 
advertising  firms  can  use  their  creativity 
with  a  variety  of  print  formats  to 
produce  text-only  advertising  that  will 
effectively  commimicate  their  messages, 
including  brand  messages,  to  adults. 
However,  the  agency  is  also  convinced 


that  print  advertising,  no  matter  how 
creative,  will  not  be  able  to  provide  the 
attractive  imagery  that  young  people 
look  for  in  advertising  to  explain  the 
importance  of  a  product  to  them,  e.g., 
what  to  wear,  whom  to  hang  out  with, 
how  to  look  cool  (see  discussion  of  the 
importance  of  color  and  imagery  in  the 
introduction  to  this  section). 

Moreover,  although  the  restriction  to 
text-only  advertisements  may  tend  to 
solidify  market  position,  it  will  not  give 
any  one  company  new  competitive 
advantage  over  another  since  all 
companies  must  play  by  the  same  rules. 
Thus,  the  economic  impact  of  the  nile 
on  the  advertising  business  will  be 
mitigated  by  a  shifting  of  resources  to 
create  new  advertising  in  compUance 
with  the  rule  and  to  advertising  for 
other  businesses  (see  section  XV.  of  this 
document  entitled  "Analysis  of 
Impacts"  for  more  information). 

The  agency  does  not  support  a  total 
ban  on  all  tobacco  advertising  as  was 
suggested  by  a  niunber  of  comments. 
The  agency  has  been  able  to  tailor  the 
restrictions  that  it  is  adopting,  by 
requirements  such  as  the  text-only 
advertisements  requirement,  to 
eliminate  the  appeal  of  tobacco 
advertising  for  children  and  adolescents 
while  sUll  allowing  a  means  for 
companies  to  communicate  with  adult 
tobacco  users.  The  use  of  text-only  will 
mean  that  there  can  be  continued 
advertising  that  is  less  likely  to  attract 
yoimg  people  but  that  can  convey 
information  to  adults. 

(47)  Several  comments  stated  that 
limiting  point  of  sale  advertising  to  text- 
only  would  effectively  ban  point  of  sale 
advertising  and  impair  retailers'  ability 
to  market  tobacco  products  to  adult 
customers. 

Many  comments  noted  the  places  one 
sees  (and  placement  of)  ]oe  Camel  at 
point  of  sale,  the  nature  of  the  items  on 
which  his  image  appears,  and  his 
ubiquitousness  in  and  aroimd  stores,  as 
evidence  of  the  intent  of  at  least  one 
tobacco  company  to  try  to  attract  yoimg 
people.  A  physician  commented  that  he: 

recently  was  returning  from  an  evening  (of] 
helping  to  care  for  (a)  patient  who  was  dying 
of  emphysema  (a  lung  ailment  caused  by 
cigarette  smoking].  I  decided  to  stop  at  a 
convenience  store  *  *  *  I  was  confronted 
with  no  less  than  14  advertisements  for 
cigarettes.  From  the  Camel  Joe  sign 
beckoning  in  the  parking  lot  *  *  *  a 
customer  is  bombarded  with  ads  urging  them 
to  buy  cigarettes. 

Another  comment  stated  that 
"advertisements  on  convenience  store 
doors  are  placed  well  below  adult  eye- 
level  and  faatures  such  popular 
advertising  cartoons  as  Joe  and 
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Josephine  Camel.  It  seems  counter- 
intuitive to  assume  that  such  advertising 
is  intended  for  adults."  .\nother 
comment  stated.  "Tobacco  companies 
say  they  do  not  want  to  entice  our 
children  to  smoke,  then  why  are  Joe 
Camel  ads  .ibove  the  candy  counters?" 
One  comment  noted  that  at  a  major 
retailer  near  the  commenter's 
neighborhood,  (oe  Camel  posters  are 
nght  behmd  an  exhibit  of  pogs,  a 
popular  children's  collectible  toy. 

Manufacturers  and  retailers  are  not 
prohibited  from  promoting  tobacco 
products  at  the  retail  level.  Adult 
consumers  looking  for  price  and 
product  information  about  cigarettes 
and  smokeless  tobacco  will  be  able  to 
find  that  information  by  searching  even 
without  the  images  to  attract  them.  Text- 
only  point  of  sale  advertising,  like 
magazines  or  billboards,  wiU  be 
effective  in  communicating  this 
information.  Thus,  FDA  is  not  banning 
point  of  sale  advertising. 

While  text-only  point  of  sale 
advertising  can  be  effective  with  adults, 
it  will  have  less  allure  and  be  less 
appealing  to  children  and  adolescents. 
Children  and  adolescents,  who  are  less 
willing  to  process  pnnt  information  in 
a  leisurely  setting  (such  as  reading  a 
magazine),  will  not  find  textual  material 
appealing  in  the  momentary  time  setting 
of  a  retail  purchase. 

(48)  A  comment  from  an  advertising 
industry  association  stated  that: 

*   *   '  FD.^■s  prohibition  on  all  direct  mail 
promotion  of  tobacco  pnxiucts  except  for 
'tombstone  '  messages  *    *   *  is  even  more 
onerous  than  that  imposed  on  publications, 
si.nce  at  least  some  publications  will  be 
permitted  to  carry  non-tombstone 
advertising  The  disparate  treatment  of  direct 
mail  exposes  the  real  purpose  of  the  FDA  to 
censor  .•nessage's  to  adults,  because  that 
medium  by  deilnition  can  he  addressed  to  a 
specific  audience,  i.e.,  adults,  with  little  risk 
of  inadver^er.t  viewing  by  minors. 
This  comment  also  noted  that  this  fonn 
of  direct  advertising  is  not  insignificant 
to  the  industry  and  given  the  small 
likelihood  of  vouth  access  to  it,  should 
not  be  severely  restricted.  The  comment 
noted  that  total  mdustry  spending  on 
direct  mail  advertising  was  $33  million 
in  1993. 

Some  comments  from  mail-order 
firms  noted  that  the  text-only 
requirement  would  adversely  affect 
catalogs  for  tobacco  and  related 
products,  making  them  less  appealing 
and  less  effective  for  marketing  to  adult 
smokers.  One  comment  &x)m  the  owner 
of  a  small  f55  employees)  tobacco 
products  manufacturing  business  said 
the  text-only  requirement  for  its  catalog, 
along  with  several  other  aspects  of  the 


1995  proposed  rule,  would  destroy  his 
business: 

It  oSiands  me  as  a  good  American  running 
a  clean,  honest  business  that  a  cadre  of 
bureaucrats  in  Washington,  DC  would 
propose  a  rule  that  could  ruin  my  life's  work. 
FDA  has  given  no  more  thought  to  the  impact 
on  my  business  than  I  might  give  to  swatting 
a  mosquito. 

A  supportive  comment  stated  that  the 
tobacco  industry  has  made  increasing 
use  of  direct  mail  promotions,  including 
contests,  questionnaires,  coupons, 
offers,  and  even  birthday  cards.  It  stated 
that  no  company  can  be  certain  its 
mailing  lists  do  not  include  minors.  In 
a  1993  survey  of  12  to  17  year  olds,  7.6 
percent  indicated  they  had  received 
mail  personally  addressed  to  them  bom 
a  tobacco  company.  This  could  project 
out  to  1.6  million  persons  aged  12  to  17. 
This  comment  noted  that  a  major 
tobacco  company  sent  free  packs  of 
cigarettes  to  people  on  its  mailing  list  as 
a  holiday  present  "from  the  Camel 
family"  and  has  not  changed  its  practice 
despite  the  fact  that  as  many  as  1.6 
million  12  to  17  year  olds  could  be  on 
tobacco  company  mailing  lists. 

Direct  mail  is  a  high  involvement 
medium,  that  is,  it  requires  the  recipient 
to  study  the  text  in  order  to  get  the 
central  message.  In  those  circumstances, 
text-only  can  be  effective  with 
recipients  who  have  an  interest  in  the 
offer.  There  is  less  of  a  need  to  attract 
a  constmier's  attention  with  a  direct 
mail  promotion,  including  a  catalog, 
than  with  a  point  of  sale  or  magazine 
advertisement.  A  consimier  opening  a 
direct  mail  promotion  he/she  is 
interested  in  is  in  a  high-involvement 
mode  and  is  prepared  to  read  the 
enclosed  material  and  catalog.  Although 
the  material  may  be  more  easily  ignored, 
current  tobacco  users  who  want  to  buy 
by  direct  mail  can  get  the  information 
firom  textual  material. 

Mailings  in  text-only  to  ourent 
customers  and  to  other  adult  smokers 
are  permitted  imder  the  nde.  On  the 
other  hand,  if  a  direct  mail  promotion 
or  catalog  is  seen  by  a  child,  the  text- 
only  format  would  make  it  much  less 
appealing  and  less  interesting.  This  is 
especially  important  since  there  is 
evidence  that  as  many  as  1.6  million 
children  aged  12  to  17  receive  direct 
mail  tobacco  promotions.  Thus,  text- 
only  direct  mail  is  important  to 
accomplish  the  purpose  of  this 
rulemaking.  Moreover,  contrary  to  being 
censorship,  as  some  comments  stated, 
the  text-only  format  for  direct  mail  will 
allow  advertisers  to  send  adults  an 
encyclopedia  of  information  about  any 
aspect  of  smoking  or  tobacco  products 


while  protecting  children  from  the 
effects  of  advertising 

Although  direct  mfiil  catalog 
advertising  will  be  less  interesting,  sales 
shoul(i  only  be  minimally  affected.  As 
the  final  rule  does  not  include  a 
prohibition  on  mail-order  sales,  the  only 
restriction  will  be  the  text-only  format. 
Ln  addition,  this  should  be  less  of  an 
impediment  than  a  total  ban  to  small 
mail  order  company  owners  such  as  the 
commenter. 

This  compromise  represents  the 
agency's  attempt  to  narrowly  tailor  its 
rule  Based  on  comments  received  from 
the  industry,  most  mail-order  customers 
purchase  tobacco  products  for  price, 
convenience,  and  uniqueness  and  to 
stockpile  a  long  term  supply.  The 
agency  believes  that  creative  and 
effective  advertising  for  adults  can  be 
designed  in  the  text-only  format  for 
catalogs,  especially  for  catalogs  targeted 
to  consumers  purchasing  tobacco 
products  for  these  reasons.  Therefore, 
FDA  is  not  exempting  direct  mail 
promotion  of  tobacco  products  from  the 
text-only  requirement. 

(49)  One  comment  suggested  that  FDA 
create  an  exception  for  direct  mail 
similar  to  that  for  pubhcations.  The 
comment  said  that  direct  marketers  can 
target  mailings  so  that  children  and 
adolescents  are  protected  to,  at  the  very 
least,  the  same  degree  that  the 
regulations  provide  for  the  publishing 
industry. 

FDA  has  considered  this  request  but 
finds  that  it  cannot  grant  it  The  agency 
based  the  threshold  for  publications  on 
the  ground  that  publications  with  youth 
readership  of  less  than  15  percent  are 
not  of  interest  to  young  people  and  thus 
would  be  unlikely  to  be  read  by  them. 
The  same  cannot  be  said  of  direct  mail 
advertisements  that  come  addressed 
with  the  child's  name  on  it.  (As 
explained  in  this  section,  surveys  show 
that  a  significant  portion  of  tobacco 
direct  mail  advertising  is  sent  directly  to 
individuals  under  the  age  of  18.)  The 
appearance  of  the  child's  name  in  the 
address  will  cause  the  child  to  look  at 
the  advertisement  and  thus  will  cause 
the  message  to  be  thrust  on  the  child  in 
a  manner  similar  to  messages  on 
billboards  or  point  of  purchase  (see 
Packer  Corp  v,  Utah.  285  U.S.  105,  110 
(1934)),  Thus,  direct  mail  advertising  is 
more  similar  in  nature  to  billboards  and 
point  of  purchase  advertising  than  are 
publications.  Consequently,  as  with  the 
former  types  of  advertising,  FDA  has 
concluded  that  to  reduce  the  appeal  of 
direct  mail  advertising  to  those 
yoimgsters  who  view  it,  it  is  appropriate 
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to  require  that  this  type  of  advertising  be 
in  the  text-only  format 

(50)  A  few  comments  said  that  in  the 
same  way  the  agency  attempted  to  carve 
out  an  exception  for  publications  with 
pnmaniy  adult  readers,  u  should  permit  . 
a  simiiar  exception  for  advertismg  m 
bars,  clubs,  etc.,  with  customers  over  21 
years  of  age. 

The  agency  agrees  with  these 
comments.  The  agency  recognizes  the 
need  to  precisely  tailor  its  regulations 
and  thus,  has  created  an  exception  for 
advertising  in  adult  only  (18  years  of  age 
and  older)  facihties  permitted  to  sell 
tobacco  products  from  vending 
machines  and  self-service  under 
§897,16(c)(2)(ii).  These  facilities,  which 
are  required  to  ensure  that  no  one  under 
the  age  of  18  is  present,  or  pennitted  to 
enter,  the  facility  at  any  time,  may 
display  permissible  advertising,  i.e., 
with  color  and  imagery,  provided  that    ~ 
the  advertising  is  not  visible  from 
outside  the  facility  and  is  affixed  to  a 
wall  or  fixture  within  the  facility.  These 
conditions  will  enstire  that  the 
advertising  does  not  become  a  surrogate 
for  outdoor  advertising  and  is  not 
carried  from  the  facility. 

(51)  The  agency  received  some 
comments  from  opponents  and 
supporters  of  the  1995  proposed  rule 
that  stated  that  this  provision  might  be 
coimterproductive  and  result  in 
increased  demand  for  cigarettes  and 
smokeless  tobacco  by  minors.  One 
comment  from  an  association  of 
advertising  agencies  stated  that  a 
reduction  in  spending  on  cigarette 
advertising,  resulting  from  the  proposal, 
could  make  cigarettes  less  expensive 
and  increase  demand^ for  these  products. 
In  contrast,  another  comment  from  a 
tobacco  company  stated  that  reduced 
competition  due  to  the  text-only 
restrictions  could  lead  to  price  increases 
for  some  brands  which  would  harm  the 
adult  purchasers  of  those  brands. 

Some  comments  stated  that  the  health 
warnings  in  cigarette  advertising  would 
become  less  effective  in  the  proposed 
text-only  format.  This  consequence 
could  result  in  fewer  people  giving  up 
smoking  because  of  information  in  the 
health  warnings  Some  comments 
argued  that  the  text-only  format  might 
actually  attract  more  attention  from 
minors  because  these  advertisements 
would  be  so  different  from  most 
advertising. 

The  agency  finds  that,  on  balance,  the 
evidence  does  not  support  a  conclusion 
that  the  text-only  requirement  will  be 
counterproductive.  This  finding  is  based 
in  part  on  the  contradictory  comments 
regarding  the  price  of  cigarettes.  Some 


comments  from  the  advertising  industry 
argued  that  tobacco  companies  would 
use  the  sa\  mgs  from  doing  less 
advertismg  to  reduce  the  price  of 
cigarettes,  which  would  increase 
.demand  especially  among  young  people 
who  are  price  sensitive.  Other 
comments  from  the  tobacco  industry 
argued  that  the  requirement  would 
reduce  competition,  which  could  lead  to 
higher  prices  for  adult  consumers.  This 
cotiflict  points  out  the  speculative,  and 
therefore  unconvincing,  natiue  of  the 
claims  that  the  restrictions  will  be 
counterproductive. 

Also,  despite  concerns  expressed  by 
the  tobacco  industry  and  others  that  the 
text-only  format  would  make  the 
Surgeon  General's  health  warning  less 
effective,  there  is  evidence  from  the 
focus  groups  conducted  by  the  agency 
that  this  warning  is  not  very  effective 
with  young  people  now.  ^n  The  text- 
only  format  wall  not  interfere  with  the 
ability  of  the  Surgeon  General's  warning 
to  warn  adults  of  the  health  hazards  of 
smoking.  This  format  will,  however, 
reduce  the  appeal  to  young  people  that 
advertising  creates  and  therefore  will 
lessen  the  need  for  the  warning  for 
young  people. 

The  agency  has  considered  the 
concern  of  some  comments  that  the  text- 
only  format  will  be  so  unlike  most 
advertising  thtrt  young  people  will  be 
attracted  to  it.  Whatever  attraction  the 
novelty  has  for  yoimg  people,  the 
agency  has  concluded  that  it  should  be 
less  than  the  attraction  of  the  current 
imagery  in  tobacco  advertising. 

(52)  A  number  of  comments, 
especially  from  the  tobacco  industry, 
expressed  concern  about  the  1995 
proposed  rule's  adverse  impact  on 
competition.  Many  comments  stated 
that  advertising  is  critical  to 
competition,  brand  choice,  and  product 
innovation.  Comments  from  the  tobacco 
industry  stated  that  the  primary 
purposes  of  its  advertising  are  to 
promote  brand  competition  and  to 
maintain  brand  loyalty.  Many  of  these 
comments  argued  that  the  text-only 
format  would  stamp  out  competition 
and  freeze  market  shares.  Some 
comments  also  stated  that  the  1995 
proposed  rule  would  serve  as  a  barrier 
to  new  and  improved  products  and 
product  innovation,  especially  to 
products  like  lower  tar  cigarettes. 

Although  all  firms  will  be  subject  to 
the  same  rules,  some  firms  may  still 
gain  an  advantage  by  dominant  market 
position  or  by  being  more  creative  in 
their  text-only  advertising  or  more 
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effective  in  their  placement  of 
advertising.  Tobacco  comjjanies  will 
still  be  able  to  advertise  in  virtuall)  all 
the  same  forums  they  use  now,  but 
companies  may  gain  competitive 
advantages  by  developing  new 
marketing  techniques  aimed  at  adults 
that  are  within  the  rules.  All  industries 
have  to  adapt  to  changing  competitive 
circumstances,  whether  caused  by 
government  regulations,  demanded  by 
the  public,  self-imposed  as  in 
professional  sports,  affected  by 
international  competition  and  changing 
technologies,  or  in  reaction  to  changes 
in  consumer  preferences.  Creative 
companies  can  succeed  by  adapting 
better  than  their  competitors  within  the 
new  framework. 

Additionally,  these  advertising 
restrictions  could  make  it  more  difficult 
for  a  new  competitive  tobacco  company 
to  be  formed  and  to  enter  the  market. 
But,  there  are  much  greater  barriers  to 
entry  for  a  new  firm  in  terms  of  the 
nature  of  the  tobacco  business,  capital 
requirements,  and  the  existing  large 
firms  already  in  the  business. 
Nevertheless,  to  the  extent  that  the 
regulations  do  produce  anticompetitive 
effects,  these  are  outweighed  by  the 
public  health  benefits  of  the  rule. 

Finally,  information  on  new  products 
and  on  product  innovations  need  not  be 
"stamped  out."  This  kind  of  information 
can  be  conveyed  in  the  text-only  format. 
One  example  of  a  new  product  that  the 
tobacco  industry  claims  might  not  have 
been  developed  if  this  rule  had  been  in 
effect  is  the  low  tar  cigarette.  Yet 
advertising  for  low  tar  brands  tends  to 
use  much  more  text  than  regular  brands 
because  the  information  is  factual  and 
specific.  Therefore,  the  agency 
continues  to  find  the  text-only 
requirement  to  be  an  apprd^riately 
tailored  remedy. 

(53)  Comments  offered  differing  views 
on  the  function  of  advertising.  Some 
stated  that  imagery  is  necessary  to 
attract  and  hold  the  attention  of  adult 
smokers  in  order  to  convey  useful 
information  about  the  product  emd  to 
effectively  differentiate  brands,  while 
others  saw  images  as  being  too 
appealing  to  children.  These  latter 
comments  argued  that  FDA's  rule  is 
seeking  to  regulate  only  the  presentation 
of  the  advertising  that  attracts  children 
(the  imagery),  not  its  content. 

One  small  business  owner  said  the 
proposed  ban  on  imagery  would  make 
established  advertising  logos  with 
pictures  worthless,  not  just  for  the  major 
tobacco  companies  but  also  for  small 
firms  in  tobacco  related  businesses. 
Others  stated  that  the  1995  proposed 
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rule  is  not  strong  enough.  One  comment 
said  that  FDA  is  mistaken  in  asserting 
that  the  black  and  white  te.xt  format 
removes  imagerv  and  emotive  content 
from  the  advertisement.  It  said  that  the 
regulation  should  also  limit  the  type 
styles,  font  sizes,  and  shapes  of  borders 
and  letters. 

The  agency  continues  to  believe  that 
it  has  created  an  appropriately  tailored 
remedy.  The  tobacco  and  advertising 
industries  argue  that  FDA's  ban  on 
imagery  and  color  is  overinclusive  and 
not  narrowly  tailored.  FDA  disagrees, 
however  The  restriction  on  the  use  of 
images  emd  color  preserves 
informational  advertising  because  of  its 
utility  to  adults  while  eliminating  the 
aspects  of  advertising  that  are  most 
attractive  to  young  people  The  agency 
is  regulating  only  the  manner  Ln  which 
advertising  is  presented,  not  the 
information  contained  in  it.  Also,  the 
agency  is  allowing  imagery  in 
advertising  in  adult  publications. 

There  is  undoubtedly  an  impact  on 
businesses  that  have  established  logos, 
pictures,  and  other  graphics  associated 
with  their  businesses  or  products. 
However,  all  businesses  are  subject  to 
the  same  requirements,  and  thus  no  one 
business  should  receive  any  competitive 
advantage 

The  agency  does  not  agree  with 
comments  recommending  restrictions 
on  type  styles,  fonts,  etc.  Such  a 
restriction  on  advertising  is,  given  the 
currently  available  evidence,  more 
restrictive  than  necessary.  Text-only 
advertising  should  be  sufficient  to 
reduce  the  appeal  of  advertising  based 
on  imagery  to  children  and  adolescents, 
however  creatively  the  text  is  displayed. 
The  agency  concludes  that  the 
elimination  of  imagery  and  color 
directly  and  materially  advances  its 
interest  in  protecrting  the  health  of 
young  people  by  making  tobacco 
advertising  much  less  appealing  to  them 
and,  therefore,  it  makes  it  less  likely  that 
they  will  be  influenced  to  use  tobacco 
products. 

(54)  Several  comments  requested  that 
FDA  provide  specific  regulation  for 
audio  and  video  formats.  Specifically, 
the  comments  requested  that  audio  be 
confined  to  a  text-only  format 
appropnate  for  audio  (words) 
unaccompaiued  by  music  or  sound  and 
that  video  be  limited  to  black  text  on  a 
white  background  only.  Restrictions, 
such  as  these,  the  comments  continued, 
would  apply  the  spirit  of  the  text-only 
format  to  these  media.  Finally,  one 
comment  expressed  the  concern  that 
without  these  restrictions,  tobacco 
companies  might  create  and  disseminate 


music  tapes,  similar  to  one  distributed 
by  RJR  with  music  by  "The  Hard  Pack." 
TTiis  would,  the  comment  stated, 
provide  aural  imagery  for  young  people. 

The  agency  agrees  that  it  should 
provide  more  specific  guidance  for  v 

permisaible  audio  and  video  media  and 
that  this  guidance  should  be  a  logical 
application  of  the  text-only  requirement. 
Therefore,  the  agency  has  amended 
§  897.32  to  add  a  new  paragraph  (b), 
which  requires  text-only  black  and 
white  text  in  video  advertising,  which 
should  be  static,  and  text-only,  no 
music,  in  audio  advertisements. 

(55)  Several  comments  challenged 
FDA's  proposal  to  limit  most  advertising 
to  the  use  of  the  text-only,  black  print 
on  white  background  format  on  the 
groimds  that  this  limitation  would 
violate  the  First  Amendment.  These 
conunents  relied  most  heavily  on  three 
cases:  Zaudererv.  Office  of  Disciplinary 
Counsel,  471  U.S.  626  (1985),  in  which 
the  Supreme  Court  struck  down  a 
restriction  on  the  use  of  pictiues  in 
attorney  advertising;  Shapero  v. 
Kentucky  Bar  Association.  486  U.S.  466 
(1988),  in  which  the  Supreme  Court 
held  that  the  State  may  not  restrict 
lawyer  solicitations  to  those  least  likely 
to  be  read  by  the  recipient;  and  In  re  R. 
M.  /.,  455  U.S.  191  (1984),  a  case  in 
which  the  Court  struck  down  a 
requirement  that  lawyers  use  a  fixed 
format  in  their  advertising.  One 
comment,  however,  argued  that  FDA's 
restriction  is  fully  consistent  with  the 
First  Amendment. 

In  Zauderer  v.  Office  of  Disciplinary 
Counsel,  471  U.S.  at  647,  the  Supreme 
Court  said  that  "the  burden  is  on  the 
State  to  present  a  substantial 
governmental  interest  justifying  the 
restriction  •  •  •  and  to  demonstrate 
that  the  restriction  vindicates  that 
interest  through  [narrowly  tailored] 
means."  212  FDA  will  apply  this  test 
here. 

As  explained  in  section  VI.C.4.  of  this 
dociiment,  FDA  has  not  merely  a 
substantial,  but  a  compelling,  interest  in 
the  health  of  minors.  It  is  this  interest 
that  led  it  to  propose  the  restriction  on 
the  use  of  images  and  color  in  cigarette 
and  smokeless  tobacco  advertising. 

Several  comments  argued,  however, 
that  the  restriction  on  images  and  color 
do  not  further  FDA's  interest.  These 
comments  argued  that  there  is  no 
evidence  that  the  use  of  color  and 


2"  Zauderer  actually  states"*  *  •  through  the 
least  restrictive  available  means."  However,  in 
Board  of  Tmstees  of  State  Univenity  ofN.  Y.  v.  Fox, 
492  U.S.  at  479-481,  the  Court  clarified  this  phrase 
as  requiring  narrowly  tailored  means. 


images  in  advertising  increases  tobacco 
use  among  yoimg  people. 

FDA  has  fully  addressed  this 
assertion.  The  available  evidence 
demonstrates  that  pictiu-es  and  colors 
have  particular  appeal  to  children  and 
adolescents  under  18  years  of  age,  and 
that  they  are  more  important  to 
imderage  individuals  than  other  aspects 
of  the  advertisement.  ^'^  Young  people 
pay  attention  to  peripheral  cues  in  an 
advertisement,  such  as  the  models  that 
appear  in  them,  color,  and  scenery,  and 
it  is  these  components  that  tobacco 
advertisers  use  to  create  the  images  that 
are  so  important  to  people  under  the  age 
of  18.  Thus,  the  restriction  on  images 
and  colors  will  have  a  particular  effect 
on  the  appeal  of  advertisements  to 
young  people  and  make  these 
advertisements  a  significantly  less 
effective  means  of  communicating  to 
this  group. 

(56)  Several  comments  also  argued 
that  FDA's  restriction  on  the  use  of 
colors  and  images  is  not  narrowly 
tailored,  pointing  to  the  fact  that  the 
agency  proposed  to  eliminate  the  use  of 
all  visual  images  and  graphic  designs  in 
cigarette  and  smokeless  tobacco 
advertisements. 

These  comments  misinterpret  the 
rule.  FDA  has  not  restricted  all  use  of 
color  and  images.  FDA  has  provided 
that  these  mechanisms  may  continue  to 
be  used  in  publications  with  primarily 
adult  readership  and  in  adult-only 
establishments.  The  agency  has 
endeavored  to  restrict  as  little  speech  as 
possible.  FDA  has  found,  however,  that 
it  could  not  limit  the  appeal  of  cigarette 
and  smokeless  tobacco  advertising  to 
the  young  if  it  did  not  restrict  the  use 
of  image  and  color. 

Each  of  the  cases  relied  upon  by  the 
comments  is  fundamentally 
distinguishable  from  the  current 
situation.  In  each  of  these  cases,  the 
body  seeking  to  restrict  the  advertising 
in  question  failed  to  present  any 
evidence  that  the  restriction  was 
addressing  an  actual  harm  (see 
Zauderer,  471  U.S.  at  648-649;  Shapero, 
486  U.S.  at  479-80;  (see  also  Florida  Bar 
V.  Went  For  It,  Inc.,  115  S.Ct.  at  2378 
("Finally,  the  State  in  Shapero 
assembled  no  evidence  attempting  to 
demonstrate  any  actual  harm  caused  by 
targeted  direct  mail.");  In  re  R.  M.  J.,  455 
U.S.  at  206).  Here,  in  contrast,  the 
record  fully  establishes  the  reality  of  the 
harm,  and  that  FDA's  interest  will  be 
directly  and  materially  advanced  by  the 


»"  See,  e.g..  Petty.  R.  E..  and  I.  T.  Cacioppo, 
Communication  and  Persuasion:  Central  and 
Peripheral  Boutes  to  Attitude  Change.  Springer- 
Verlag,  New  York,  1986. 
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restriction  on  colors  and  images.  For 
these  reasons.  FDA  finds  no  merit  to 
these  comments. 

In  summan,  FDA  finds  that  the 
evidence  amassed  during  this 
investigation  and  pronded  by 
comments  provides  ample  support  for 
its  requirement  that  all  forms  of 
advertising  that  children  see  and  are 
exposed  to  can  have  an  effect  upon  their 
attitudes  about  tobacco  use. 

The  empmcal  studies  and  surveys, 
expert  opinion,  anecdotal  evidence, 
industry  statements,  and  consensus 
report  described  in  section  VI.D.5.  of 
this  document  impUcate  advertising  as 
an  important  source  of  inforroation  for 
young  people's  attitudes  about,  and  use 
of,  tobacco  products.  This  evidence 
shows  that  any  regulation  that  hopes  to 
be  successful  must  be  comprehensive 
and  include  some  type  of  restriction 
upon  all  forms  of  advertising  and 
promotions.  FDA's  regulation  provides 
restrictions  that  will  contribute  directly 
and  materially  to  that  end  but  that  are 
tailored  as  narrowly  as  possible.  Except 
in  the  limited  case  of  outdoor 
advertising  within  1,000  feet  of  schools, 
no  informational  advertising  will  be 
disturbed.  However,  those  aspects  of 
advertising  that  have  particular  appeal 
to  young  people  will  be  banned. 

Color  and  Imagery — Color  and 
imagery  are  necessary  ingredients  for 
advertising  in  conditions  of  "low 
involvement,"  such  as  occurs  when 
skimming  a  magazine  or  seeing  a 
billboard  (see  sections  VI.B.l.b.  and 
VI.B.l  c.  of  this  document). 

FDA's  restriction  will  eliminate  the 
color  and  imagery  but  will  permit 
information  to  be  communicated.  This 
requirement  is  as  important  for  in-store 
advertising,  bUlboards,  and  direct  mail, 
as  it  is  for  traditional  publications.  As 
discussed  in  this  section,  young  people 
get  their  information  and  product 
imagery  from  all  these  sources:  (1)  Point 
of  sale  advertising  confronts  young 
people  when  they  go  to  make  a 
purchase.  The  imagery  is  as  large  as  life 
and  presents  the  child  with  an 
enticement  at  the  time  when  purchase  is 
immediately  available.  It  can  as 
effectively  impart  information  to  adults 
with  words.  (2)  Direct  mail  can 
frequently  wind  up  in  the  hands  of  a 
young  person  or  be  addressed 
personally  to  the  child  or  adolescent. 
One  study  found  that  7.6  percent  of 
children  12  to  17  years  questioned  had 
received  mail  personally  addressed  to 
them  from  a  tobacco  company  (1.6 
million  teens). 

Billboards — Billboards  provide  a 
major  soiuce  of  ioformation  about 


tobacco  for  young  people.  One  study 
pubUshed  in  Advertising  Age  (April  27, 
1992),  found  that  46  percent  of  ciiildren 
8  to  13  years  old  and  34  percent  of 
children  14  to  18  cited  billboards  as  the 
predominant  advertising  medium  for 
tobacco  products  (see  section  V1.E.3.  of 
this  dociunent).  The  Starch  Survey 
conducted  for  R.J.  Reynolds  foimd  that 
51  percent  of  children  10  to  17  who 
recognized  Joe  Camel  as  a  tobacco 
mascot,  reported  seeing  him  on 
billboards  (see  section  VI.D.3.d.  of  this 
document). 

Cross-Country  and  International 
Studies — Studies  described  evidence 
that  regulations  that  are  stringent  and 
comprehensive  will  have  a  greater 
impact  on  overall  tobacco  use  and 
young  people's  use  than  weaker  or  less 
comprehensive  ones  (see  section 
VI.D.B.a.  of  this  document).  The  text- 
only  requirement,  while  not  as  stringent 
as  a  ban,  vnll  accomplish  its  pvupose 
while  preserving  the  informational 
function  of  advertising. 

Finedly,  the  regulation  is  narrowly 
tailored.  It  permits  adult  publications 
and  adult  locations  to  display 
advertising  with  images  and  colors.  The 
agency  has  attempted  to  define  these 
venues  vdth  as  much  precision  as 
possible  but  recognizes  that  there  may 
be  some  difficulties  in  application.  It, 
therefore,  has  made  it  cleai  that  it  will 
work  with  the  industry  to  try  to 
estabUsh  as  clear  rules  as  possible.  In- 
store,  outdoor,  and  direct  mail 
advertising  do  not  lend  themselves  to 
such  tailoring.  Nonetheless,  the  agency 
is  confident  that  adults  seeking 
information  about  products  can  be 
adequately  informed  at  time  of  purchase 
or  by  mail  order  catalogue  using  text- 
only. 

5.  Section  897.32(a) — Definition  of 
"Aduh  Publication" 

The  preamble  to  the  1995  proposed 
rule  explained  that  the  agency  was 
interested  in  permitting  advertising  in 
pubUcations  that  are  read  primarily  by 
adults  to  continue  to  use  imagery  and 
color.  For  that  reason,  under  proposed 
§  897.32(a),  advertisements  in 
publications  with  primarily  adult 
readership  would  not  be  restricted  to  a 
text -only  format.  The  agency  proposed 
to  define  such  publications  as  those:  (1) 
Whose  readers  age  18  or  older  constitute 
85  percent  or  more  of  the  pubUcation's 
total  readership,  ^i*  or  (2)  that  are  read 


"*  This  portion  of  the  definition  was  edited  in 
the  final  rule  to  make  the  two  provisions  parallel. 
Thus.  §897.32(a)(2)(i)  now  reads,  "whose  readers 
younger  than  IB  years  of  age  constitute  15  percent 


by  fewer  than  2  million  people  under 
the  age  of  18,  whichever  method 
ensures  the  fewest  young  readers.  The 
agency  defined  the  readership  of  a 
pubhcation  as  the  total  number  of 
people  that  read  any  given  copy  of  that 
pubhcation  and  stated  in  the  preamble 
that  it  should  be  measured  according  to 
industry  standards  and,  at  a  minimimi, 
by  asking  a  nationally  projectable 
sxirvey  of  people  what  pubUcations  they 
read  or  looked  at  during  any  given  time. 
The  preamble  to  the  1995  proposed  rule 
noted  that  a  reader  is  one  who  said  that 
he  or  she  read  the  last  issue  of  a 
publication.  The  1995  proposed  rule 
provided  that  before  disseminating 
advertising  containing  images  and 
colors,  it  would  be  the  company's 
obligation  to  estabUsh  that  the 
publication  n^eets  the  criteria  for  a 
primarily  adult  readership. 

Nimierous  comments  were  received 
by  the  agency  regarding  the  exception 
irom  the  text-only  requirement  for  adult 
pubUcations  and  the  definition  of  an 
adult  pubhcation.  Conunents  from  the 
newspaper,  magazine,  and  advertising 
indiistries  were  particularly  critical  of 
the  readership  thresholds  chosen  for  the 
definition  of  an  adult  publication  and 
were  especially  concerned  about 
whether  there  would  be  any  reliable  and 
practical  way  to  determine  readership 
levels  for  most  pubUcations.  Many 
comments  from  individuals  who 
supported  the  text -only  requirement 
saw  this  exception  as  a  possible 
loophole  for  the  tobacco  industry  to 
escape  the  text-only  restrictions. 

In  a  notice  pubUshed  in  the  Federal 
Register  of  March  20. 1996  (61  FR 
11349),  the  agency  reopened  the 
comment  period  to  place  on  the  public 
record  a  memorandimi  that  provided 
further  explanation  of  the  agency's 
proposal  to  exempt  pubUcations  with 
primarily  adult  readership  from  the  text- 
only  requirement.  The  docviment 
provided  an  additional  30  days  to 
comment  on  this  new  information.  The 
memorandum  stated  that  the  agency  had 
selected  the  85  percent  per  2-milUon 
threshold  based  on  the  pubUc 
perception  that  certain  magazines  are 
likely  to  be  of  interest  to  yotmg  people 
imder  the  age  of  18.  The  agency 
extrapolated  from  the  readership 
percentages  for  those  pubUcations  to  the 
proposed  threshold  levels.  Data 
supporting  this  line  had  been  placed  in 
the  administrative  record  for  the 
proposed  rule  (vol.  105,  docimient  1550) 
and  additional  readership  data  was 


or  less  of  the  total  readership  as  measured  by 
competent  and  reliable  survey  evidence." 
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provided  during  the  comment  period. 
The  agency  noted  additionally  that  at 
some  point  the  number  of  underage 
readers  is  so  great  that  the  publication 
can  no  longer  be  considered  to  be  of  oo 
interest  to  those  under  18,  regardless  of 
the  percentage  of  the  readership.  The 
agencv  selected  2.000.000  as  that 
level,''''' 

(57)  Some  comments  objected  to  the 
proposed  readership  thresholds,  calling 
them  arbitrary  and  stating  that  FDA 
provided  no  basis,  no  rational 
justification,  and  no  evidence  for  them. 
One  tobacco  industry  comment  stated 
that  it  used  an  FTC  methodology  based 
on  readership  and  the  number  of  pages 
of  advertising  to  conclude  that 
magazines  with  greater  readership  by 
minors  tend  to  have  less  cigarette 
advertising  than  other  pubUcations. 

Some  comments  also  objected  to  the 
2  million  minor  readers  threshold 
because  it  would  subject  some  adult- 
oriented  magazines  to  the  tombstone 
format  even  though  their  percentage  of 
minor  readers  is  very  low.  One 
comment  cited  the  following  examples 
and  readership  figures:  People  Magazine 
(3,020.000  minors:  7  8  percent  of  ^ 
readers)  and  Better  Homes  and  Gardens 
(2.042,000  minors:  5.5  percent  of  all 
readers);  Time  (1,972,000  minors;  7,66 
percent  of  all  readers)  and  Newsweek 
(1,911,000  minors;  8.01  percent  of  all 
readers)  are  also  close  to  the  threshold. 
In  addition,  some  comments  suggested 
that  FD.A  s  explanation  that  2.000,000  is 
a  large  number  is  not  adequate  basis  for 
regulation. 

Some  comments  stated  that  the 
proposed  thresholds  were  unfair  to  the 
up  to  85  percent,  or  more  in  some  cases, 
of  a  publication's  readers  who  were 
adults.  "Such  a  regulation  is 
inconsistent  with  the  principle  that  the 
government  may  not  'reduce  the  adult 
population*   *  *  to  reading  only  what 
is  fit  for  children."" 

In  contrast,  comments  supporting  the 
proposal  stated  that  just  because  the  line 
(i,e..  thresholds)  could  be  drawn 
differently  was  not  important  as  long  as 
FDA  can  rationaUy  explain  why  it  drew 
the  line  where  it  did.  One  comment 
suggested  that  FDA  should  require  the 
text-only  format  in  the  10  most  read 
magazines  by  young  people  in  addition 
to  the  present  proposal.  Some  comments 
recormnended  requiring  the  text-only 
format  for  advertisements  in  all 
publications. 

One  comment  stated  that  no  tobacco 
advertising,  even  text-only,  should  be 


'"  See  aectioo  XV.  of  this  document.  Analysis  of 
Impacts,  for  a  discussion  of  publications  that  would 
be  affected. 


allowed  whatsoever  in  publications 
with  youth  readership,  and  adult 
publications  should  have  text-only 
tobacco  advertisements.  This  comment 
also  said  that  the  agency  should  monitor 
this  exception  to  ensure  that  tobacco 
companies  don't  increase  advertising  in 
national  adult  publications  that  are 
widely  read  by  the  entire  family 
including  children  and  adolescents  and 
to  be  wary  of  tobacco  companies 
creating  their  own  adult  publications 
saturated  with  tobacco  advertising. 

Other  comments  supporting  the 
proposal  stated  that  some  degree  of 
overinclusiveness  is  acceptable  and 
expected  because  of  the  cUfficuIties  in 
fine-ttming  any  regulation.  Other 
comments  saw  any  exception  for  any 
publications  as  a  potential  loophole  that 
could  be  used  by  tobacco  companies  to 
continue  using  imagery  in  advertising. 
They  said  that  experience  in  other 
countries  with  tobacco  advertising 
restrictions  showed  that  "the  tobacco 
industry  used  all  of  its  creativity  to 
manipiilate  the  system  to  take  advantage 
of  whatever  opportunities  were  still 
available  to  reach  their  target  audience, 
particularly  young,  impressionable 
individuals." 

The  comments  received,  especially 
from  the  magazine  and  newspaper 
industries,  made  clear  that  both  defining 
an  adult  publication  and  determining 
whether  a  particular  pubhcation  meets 
the  definition  are  difficult  issues. 
However,  while  these  comments  were 
helpful  in  pointing  out  the  difficulty  of 
defining  an  adult  publication,  they  did 
not  offer  any  realistic  alternative 
definition  in  terms  of  a  readership-by- 
minors  threshold.  Because  of  the 
concern  about  tobacco  use  by  children 
and  adolescents,  which  was  voiced  by 
virtually  all  comments  pro  or  con,  the 
agency  believes  it  has  sufficient 
evidence  to  justify  a  text-only 
requirement.  However,  the  agency's 
concern  is  with  advertising  that  affects 
minors  and  with  tailoring  the 
restrictions  in  this  final  rule  to  burden 
as  little  speech  as  possible.  Therefore, 
FDA  concludes  that  an  exception  from 
the  text-only  requirement  for 
publications  that  are  read  primarily  by 
adults  is  still  reasonable  and  feasible. 

The  agency  has  decided  to  retain  the 
exception  for  adtilt  publications  and  to 
retain  the  readership  thresholds  in  this 
final  rule.  The  15  percent  yoimg  readers 
threshold  is  reasonable  based  on 
readership  data  submitted  with 
conunents.  The  15  percent  threshold 
would  require  text-only  advertising  in 
the  following  sports  and  racing 
magazines:  Sports  Illustrated  (18 


percent).  Car  and  Driver  (18.3  percent). 
Motor  Trend  (22.1).  and  Road  &■  Track 
(20.6  fwrcent)  and  in  the  following 
general  circulation  magazines:  Rolling 
Stone  (18.5  percent).  Vogue  (18 
percent),  Mademoiselle  (19.7  percent), 
and  Glamour  (17.1  percent),  ^^s  The 
agency's  judgment  is  based  on  common 
pubUc  perception  that  these  are  the 
types  of  magazines  that  yoimg  people 
under  the  age  of  18  will  find  of  interest 
and  read.  Thus,  based  on  public 
perceptions  and  inductively  given  the 
nature  of  the  magazines  involved,  FDA 
finds  a  15  percent  cut-off  to  be 
appropriate. 

The  2  million  number  is  justified 
based  upon  the  agency's  concern  for 
young  people.  The  agency  finds  that  at 
some  point,  the  number  of  underage 
readers  is  so  great  that  the  magazine  can 
no  longer  be  considered  to  not  be  of 
interest  to  children  and  adolescents 
tmder  18  years  of  age.  This  threshold 
would  require  text-only  advertising  in  a 
publication  like  People,  where  the 
percentage  of  readers  who  are  minors  is 
only  7.8  percent,  but  where  the  number 
of  readers  under  18  years  of  age  is 
3,020.000.  Publications  like  Tii77e, 
Newsweek,  Family  Circle,  and  Popular 
Mechanics,  however,  would  not  be 
subject  to  the  text-only  format  under 
either  threshold;  based  on  how  these 
publications  are  affected,  FDA 
concludes  that,  on  balance,  the 
thresholds  are  reasonable.  ^'^^  The 
agency's  concern  is  not  with  the 
"intended"  audience  of  the  publication 
because  there  is  no  magic  curtain 
between  the  interests  of  young  adults 
and  adolescents.  The  agency's  concern 
is  to  protect  children  from  the  appeal  of 
advertising  that  they  cannot  avoid. 
Fifteen  percent  youth  readership  or  2 
million  young  readers  narrowly 
addresses  this  concern. 

The  agency  does  not  agree  with 
comments  that  the  rule  should  be  made 
more  restrictive  by.  for  example. 
allowing  only  text-only  advertising  in 
adult  publications  and  no  advertising  at 
all  in  other  publications  The  text-only 
format  will  reduce  the  appeal  of  tobacco 
advertising  to  young  people  while 
allowing  communication  of  important 
information  to  adults.  The  agency  will 
continue  to  monitor  the  effect  on  yoimg 
people  of  text-only  advertising  as  well 
as  the  exception  created  for  adult 
publications  and  will  consider  taking 
any  additional  action  that  is 
appropriate. 


2'*  Barents  Group,  LXC  citing  Publishers 
Information  Bureau  and  Mediamaik  Research.  Inc., 
pp.  5»-54. 
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Finally,  the  agency  finds  no  basis  to 
the  comments'  concern  that  the 
regulations  vdW  reduce  the  reading  level 
of  adults  to  those  of  children.  The 
agency  has  crafted  the  exception  for 
adult  publications  specifically  to 
minimize  the  eflect  of  the  regulations  on 
adults.  Moreover,  text-only,  or  the 
absence  of  color  and  imagery,  will  have 
significantly  less  impact  on  adults  than 
on  young  people.  As  discussed  more 
fully  in  the  introduction  to  this  section, 
adults  generally  have  more  capacity  to 
engage  in  high  involvement  search  than 
do  young  people.  Furthermore,  full 
information  will  be  available  to  them  in 
the  text  format.  The  First  Amendment 
demands  no  more. 

(58)  Several  comments  recognized 
that  FDA  made  the  March  20,  1996. 
Federal  Register  doc:ument  and  the 
associated  data  in  the  record  publicly 
available  to  meet  its  obligation  under 
the  APA  to  provide  interested  parties 
with  an  opportuiuty  to  comment 
meamngfully  on  the  proposed  rule 
These  comments  stated,  however,  that 
one  of  the  memoranda,  dated  March  11. 
1996,  placed  on  the  public  record  by  the 
Federal  Register  document  makes  clear 
that  FDA  had  readership  numbers  in 
mind  when  it  developed  the  proposal, 
but  that  the  agency  had  failed  to 
disclose  those  numbers  to  the  public. 
The  comments  said  that  these  numbers 
are  neither  reflected  in  the 
memorandum  added  to  the  record  in  the 
March  20.  1996,  Federal  Register 
document  nor  the  administrative  record 
that  FDA  has  made  publicly  available. 
The  comments  said  that  the 
memorandum  in  question  refers  to 
readership  numbers  that  were  in 
comments  submitted  by  the  tobacco 
industry,  and  thus  these  numbers  could 
not  have  been  the  numbers  that  FD.A 
considered  in  developing  its  proposal. 
Tlie  comments  said  that  FD.^'s  failure  to 
disclose  this  information  rendered  the 
proceeding  arbitrary  and  capricious. 

These  comments  are  in  error.  FDA 
placed  the  information  that  it  relied 
upon  in  developing  the  tentative  15- 
percent  threshold  on  public  display  at 
approximately  the  time  that  it  published 
the  proposed  rule  The  data  appear  at 
pages  95T030074-75  of  the 
administrative  record  (vol.  105,  number 
1550).  (The  numbers  are  similar  but  not 
identical  to  those  supplied  by  the 
industry.)  As  one  comment  pointed  out, 
in  Connecticut  Light  and  Power  Co.  v. 
Nuclear  Reg  Com'n.,  673  F.2d  525.  530 
P.C.  Cir.).  cert,  denied  459  U.S.  835 
(1982).  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Ciixruit  stated,  "In  order  to  allow  for 


useful  criticism,  it  is  especially 
important  for  the  agency  to  identic  and 
make  available  technical  studies  and 
data  that  it  has  employed  in  reaching 
the  decisions  to  propose  particular 
rules."'  The  agency  fully  compiieri  with 
this  expectation  by  including  the  data 
that  It  had  reviewed  in  the  material  that 
it  m.ade  publicly  available.  Thus,  the 
agency  finds  the  claims  in  the 
comments  summarized  here  to  be 
without  any  basis  in  fact. 

(59)  Several  comments  asserted  that 
the  memorandiun  added  to  the  record  in 
the  March  20.  1996.  Federal  Register 
document  did  not  provide  a  reasoned 
explanation  for  the  threshold  that  FDA 
had  proposed  Several  comments  argued 
that  there  is  no  pnnciple  in,  or 
discernible  from,  the  memorandum  that 
leads  to  the  choice  of  15  percent,  as 
opposed  to  49  percent,  as  the  ceiling  for 
the  percentage  of  underage  readers  a 
publication  couid  have  and  still  be 
considered  primarily  adult.  One 
comment  said  that  FDA's  reasoning  was 
circular  CXher  comments  .said  that  FDA 
had  pointed  to  no  facts  in  the  March  20, 
1996,  Federal  Register  document  or  the 
attendant  memorandum  that  supports 
its  judgment  These  comments  stated 
that  FDA  merely  applied  an  arbitrarily 
chosen  15  percent  figure  to  readership 
data  and  concluded  that  it  tiad  hit  the 
right  number  Some  comments 
questioned  why  a  publication  with  84 
percent  adult  readership  was 
problematic,  while  a  pubhcation  with 
86  percent  adult  readership  was  not.  Of 
all  the  comments  that  criticized  FDA's 
proposed  threshold,  only  one  provided 
any  alternative,  This  comment  cited  the 
tobacco  industry's  voluntary  Cigarette  ' 
Advertising  and  Promotion  Code, 
.■\dvertising  1(a),  which  prohibits 
advertising  in  publications  directed 
pnmarily  to  those  under  21  years  of  age. 

In  contrast  to  the  foregoing  comments, 
which  were  from  the  tobacco  and 
advertising  industries,  a  comment  from 
a  coalition  of  groups  concerned  about 
smoking  and  health  stated  that  the 
agency's  tentative  judgment  was 
unbiased,  reasonable,  and  narrowly 
tailored  to  meet  FDA's  stated  goal  of 
limiting  the  specific  forms  of  advertising 
that  have  the  greatest  impact  on 
children  to  those  publications  that  do 
not  have  a  regular  heavy  readership  of 
children. 

FDA  has  carefully  reviewed  these 
comments.  Based  on  this  review,  FDA 
first  considered  whether  its  March  20, 
1996,  Federal  Register  document  and 
the  memorandum  added  to  the  record 
under  that  notice  had  adequately 


explained  the  basis  for  the  proposed 
threshold 

The  legislative  history  of  the  APA 
states  that  agency  notice  must  be 
sufficient  to  fauriy  apprise  interested 
parties  of  the  issues  involved,  so  that 
they  may  present  responsive  data  or 
arguments  thereto  (S.  Doc.  248,  79th 
Cong..  2d  sess.  200  (1946)).  The  notice 
must  disclose  in  detail  the  thinking  that 
has  animated  the  form  of  the  proposed 
rule  and  the  data  on  which  that  mle  is 
based,  (See  Home  Box  Office,  Inc.  v. 
FCC,  567  F.2d  9  (D.C.  Cir.  1977).)  In 
Connecticut  Light  &■  Power  v.  Nuclear 
Reg.  Com'n,  673  F.2d  at  530,  the  court 
held  that  a  notice  of  proposed 
rulemaking  should  provide  an  accxirate 
picture  of  the  agency's  reasoning,  so  that 
interested  persons  may  comment 
meamngfully  on  the  proposed  rule 

The  March  20, 1996,  Federal  Register 
document  and  the  associated  data  in  the 
record  clearly  meet  this  standard.  As 
stated  in  this  section,  FDA  made  clear 
that  its  tentative  judgment  was  based  on 
a  review  of  available  data  (from  Simons 
Market  Research)  on  the  readership 
profiles  of  various  publications.  By 
dividing  the  pubhcations  based  on 
whether,  in  the  FDA  employees' 
experience,  the  pubhcations  were 
publicly  perceived  as  being  of  interest  to 
minors  or  not  and  then  examining 
readership  information  on  each 
publication,  FDA  employees  found  that 
the  pubhcations  that  were  viewed  as 
being  of  interest  to  young  people  had 
readerships  that  included  individuals 
under  the  age  of  18  at  a  level  of  15 
percent  or  higher.  FDA  also  foimd  that 
the  information  on  additional 
publications  that  it  received  during  the 
comment  period  produced  results  that 
were  consistent  with  the  pattern  that 
emerged  from  its  initial  review.  *»• 

Thus.  FDA's  reasoning  is  not  circular. 
FDA  based  the  threshold  on  its  tentative 
finding,  from  the  work  that  its 
employees  had  done,  that  the 
publications  viewed  as  of  interest  to 
young  people  had  readerships  that  were 
more  than  15  percent  under  18. 
Significantly,  while  the  conunents  of  the 
tobacco  and  advertising  industry 
disagreed  with  the  basis  for  the 
proposed  threshold  in  various  ways, 
none  presented  any  data  showing  that 
publications  with  a  youth  readership  of 
15  percent  or  more  are  not  viewed  by 
consumers  as  of  interest  to  young 
people. 

It  is  important  to  keep  in  mind  that 
the  purpose  of  the  threshold  is  to  ensure 


'"See  tnemorandum  of  March  11,  1996,  added 
to  the  administrative  record  in  the  MAich  20. 1996, 
Federal  Re^iater. 
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that  no  more  speech  than  necessary  is 
burdened  by  FDA's  restriction  on 
advertising.  Given  that  FDA  wants  to 
ensure  that  its  restriction  is  as  narrowly 
tailored  as  possible,  in  response  to  the 
criticisms  in  the  comments,  FDA 
considered  whether  there  was  a  more 
appropriate  basis  on  which  to  craft  the 
restriction.  Unfortunately,  the 
comments  criticizing  the  proposal  were 
nut  helpful  The  only  suggested 
alternative  to  the  proposed  threshold 
that  they  put  forward  was  the  provision 
m  the  Code,  This  provision  is 
inadequate  on  its  face,  however,  because 
it  is  based  on  a  minimum  age  of  21, 
rather  than  18.  which  is  the  minimum 
provided  m  the  laws  of  all  the  States 
and  section  1926  of  the  PHS  Act. 
Moreover,  the  comment  that  suggested 
this  alternative  gave  no  indication  of 
how  the  age  group  to  which  a 
publication  is  primarily  directed  would 
be  determined. 

As  a  matter  of  common  sense,  FDA 
focused  on  the  percentage  of  readers 
Lintier  the  age  of  18  in  the  general 
population  and  on  comparing  that 
percentage  to  the  percentage  of  readers 
iinder  18  vears  of  age  for  a  particular 
pubhcation  Certain  conclusions  can 
logically  [m  drawn  on  the  basis  of  such 
a  comparison,  if  the  percentage  of  young 
readers  of  a  publication  is  greater  than 
the  percentage  of  young  people  in  the 
general  population,  the  publication  can 
be  viewed  as  having  particular  appeal  to 
young  readers.  A  publication  with  a 
youth  readership  percentage  that  is 
approximately  equal  to  the  percentage 
of  young  people  in  the  general 
population  can  be  viewed  as  one  of 
ijenera!  appeal,  including  appeal  to 
young  readers.  A  publication  with  a 
lower  percentage  of  yoimg  readers  than 
in  the  general  population,  however, 
would  obviously  be  one  of  limited 
appeal  to  yoimg  people,  and  thus  one 
that  could  appropriately  be  considered 
of  interest  primarily  to  adults. 

Given  the  logic  of  this  approach,  FDA 
turned  to  the  U.S.  census.  What  the 
agency  foimd  is  that  young  people 
between  the  ages  of  5  and  17  constitute 
approximately  15  percent  of  the  U.S. 
population.  ^'^  Since  this  percentage  is 
the  same  as  the  one  that  FDA  used  in 
developing  the  proposal,  this  approach 
fully  supports  the  approach  that  FDA 
proposed.  (Although  5  and  6  year  olds 
may  not  be  reading  magazines,  utiUzing 
this  age  group  builds  in  a  margin  for 
error.)  It  ratifies  the  judgments  that  FDA 


2>»L  .3.  Bureau  of  the  Cen»us,  Population  Paper 
Luting  21.  1994. 


employees  made  in  arriving  at  the 
proposed  threshold. 

Some  may  assert  that  it  is  mere 
coincidence  that  the  two  approaches 
produce  the  same  result.  FDA  disagrees 
The  congruence  of  the  two  approaches, 
the  FDA  employee  anecdotal  search  and 
the  use  of  the  census  data,  is  attributable 
to  the  basic  validity  of  the  premise 
underlying  FDA's  initial  approach. 
Magazines  have  reputations  as  to  the 
audiences  to  which  they  appeal,  and 
those  reputations  are  generally  earned 
based  on  the  nature  of  their  contents. 
Thus,  contrary  to  the  assertions  in  some 
of  the  comments,  the  15  percent 
threshold  is  well-supported  and 
appropriate. 

As  for  the  question  as  to  why  a 
publication  with  84  percent  adult 
readership  would  be  problematic,  while 
a  publication  with  86  percent  adult 
readership  would  not,  the  agency  turns 
to  the  case  law  on  narrow  tailoring, 
which  is,  as  stated  in  section  VI.E.  of 
this  dociunent,  what  this  exercise  is 
about.  In  Board  of  Trustees  of  State 
University  ofN.Y.  v.  Fox,  the  Supreme 
Court  stated: 

In  stun,  while  we  have  Insisted  that 
free  flow  of  commercial  information  is 
valuable  enotigh  to  justify  would-be 
regulators  the  costs  of  distinguishing  * 
the  harmless  from  the  harmful,"  * 
have  not  gone  so  far  as  to  impose  upon  them 
the  btirden  of  demonstrating  that  the 
distinguishment  is  100%  complete,  or  that 
the  manner  of  restriction  is  absolutely  the 
least  severe  that  will  achieve  the  desired  end. 
What  our  decisions  require  is  a  "fit  between 
the  legislature's  ends  and  the  means  to 
accomplish  those  ends,"  •   *  •  — e  fit  that  is 
not  necessarily  perfect  but  reasonable  *  *  *. 
(492  U.S.  at  480  (citations  omitted)) 

FDA  has  done  its  best  to  distinguish 
publications  that  are  likely  to  be  read  by 
children  and  adolescents  from  those 
that  are  not.  FDA  finds  that,  if  its 
restriction  on  advertising  is  to  be 
meaningful,  it  must  be  based  on  a  line 
that  is  enforceable.  While  only  2 
percentage  points  separate  a  publication 
with  84  percent  adult  readership  from 
one  with  86  percent  (although  those  2 
percentage  points  can  mean  a  difference 
of  tens  of  thousands  of  yoiuigsters),  the 
underrepresentation  of  imderage  readers 
in  the  readership  of  the  latter 
publication  estabUshes  its  limited 
appeal  to  young  readers,  and  thus  that 
it  is  less  likely  to  be  read  by  them. 

For  the  foregoing  reasons,  FDA  is 
adopting  the  15-percent  threshold. 

(60)  Comments  from  an  association  of 
magazine  publishers  and  others 
expressed  a  number  of  concerns  about 
the  adequacy  of  current  data  for 
determining  whether  a  publication  met 


'the 


we 


the  definition  of  an  aduh  publication. 
Some  comments  said  that  current  data 
and  methodology/  to  determine  youth 
readership,  while  adequate  for 
marketing  purposes,  are  totally 
inadequate  to  justify  their  use  as 
measuring  devices  for  the  imposition  of 
criminal  or  civil  liability  on  the  exercise 
of  First  Amendment  rights.  These 
comments  noted  that  the  vast  majority 
of  magazines  do  not  subscribe  to  either 
adult  or  youth  surv^eys.  Two  comments 
stated  that  only  about  2  percent  of  all 
magazines  participate  in  the  two  major 
adult  audience  surveys.  One  comment 
stated  that  participation  in  the  youth 
readership  surveys,  Simmons's  STARS 
and  MediaMark  Research  Inc.'s  (MRl's) 
TEENNL^RK.  is  even  more  limited,  just 
over  one-half  of  one  percent  of  all 
magazines. 

One  comment  noted  that  to  comply 
with  the  1995  proposed  rule, 
publications  must  identify  readers  of  all 
ages  but  that  current  audience 
measurement  systems  do  not  provide 
this  comprehensive  coverage  especially 
for  readers  younger  than  12  years  of  age. 
Another  comment  noted  that  since  the 
survey  organizations  do  not  sur\'ey 
individuals  on  college  campuses,  in  the 
armed  services,  or  in  institutional 
settings,  aduit  readership  would  be 
underestimated.  Several  comments 
noted  the  difficulty  in  determining 
readership  data  for  any  one  issue  of  a 
magazine  Another  comment  noted  that 
multi-issue  advertisements  would  be  a 
problem  for  pubUcations  right  aroimd 
the  threshold  if  the  publication  crosses 
back  and  forth. 

Several  comments  noted  that  the 
survey  organizauons  would  have  to 
make  substantial  methodological 
changes  to  the  surveys  to  meet  the  1995 
proposed  rule's  standard.  One  comment 
said  that  some  problems  would  include 
adding  magazines  to  the  surveys,  and 
dealing  with  unreliable  results.  Another 
comment  asked  who  would  decide  the 
research  design  for  the  surveys  since 
different  research  methodologies  could 
be  competent  and  reliable  yet  result  in 
different  conclusions.  Another  comment 
said  that  it  could  be  prohibitively 
expensive  to  increase  audience  samples 
to  create  a  legally  enforceable  standard, 
and  that  changes  to  audience 
measurement  procedures  could 
undermine  the  usefulness  of  the  surveys 
for  their  designed  marketing 
information  piupose. 

One  supporting  comment  from  an 
association  of  addiction  specialists 
stated  that  "the  agency  should  require 
the  industry  to  monitor  with  siuveys  of 
ad  recall  (correlated  with  tobacco  use 
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and  intention  to  use  patterns)  among  the 
population  under  age  18  years  to  help 
the  agency  understand  the  extent  to 
which  image-based  messages  continue 
to  reach  the  young. 

One  comment  pointed  out  that  it 
would  be  virtually  impossible  to 
determine  a  legally  enforceable  standard 
for  the  15  percent  youth  readership 
threshold  since  there  is  substantial 
variation  in  audience  estimates  between 
suTN'ey  organizations  and  over  time. 
Several  comments  noted  that  FDA's 
definition  of  a  reader  is  not  consistent 
with  the  definition  used  by  Simmons 
and  MRl. 

Some  comments  suggested  that  a 
more  realistic  measure  of  who  reads  a 
publication  would  be  who  subscribes  to 
it  Other  comments  opposed  this 
alternative  stating  that  the  key  criteria 
should  be  regular  readership,  not  paid 
subscribers.  One  comment  said  that 
"(tjhis  alteration  of  the  proposed 
exemption  would  destroy  the  intent  and 
purpose  of  the  advertismg  limitation." 

Several  comments  said  that  the 
proposal  would  violate  due  process  by 
punishing  publishers  or  advertisers  who 
are  unable  to  determme  whether  their 
conduct  violates  the  law  because  the 
survey  data  are  not  sufficiently 
comprehensive  and  reliable.  Several 
comments,  including  one  from  an 
association  of  newspaper  publishers, 
expressed  concern  about  who  would 
determine  readership  One  comment 
asked  whether  a  newspaper  would  be 
subject  to  criminal  liability  based  on 
readership  data  it  supplies,  and  whether 
the  responsibility  for  ascertaining 
whether  a  pubhcation  qualifies  as  an 
adult  publication  would  be  on  those 
running  the  advertisements. 

The  agency  recognizes  the  limitations 
of  current  readership  data  and  the 
difficulties  of  using  current  readership 
surveys  to  meet  the  requirements  of  this 
rule.  However,  the  agency  concludes 
that  the  exception  from  the  text-only 
format  for  adult  pubhcations  is  feasible 
as  well  as  reasonable.  First  of  all,  the 
burden  of  proof  for  determining  youth 
readership  is  placed  by  the  rule  on  the 
tobacco  company  doing  the  advertising, 
not  on  the  publication  or  the  advertising 
agency.  Under  §  897.32(a)(2),  the 
tobacco  company  will  need  to  be  able  to 
demonstrate  that  a  publication  in  which 
it  is  running  an  advertisement  with 
images  and  colors  meets  the  definition 
of  an  adult  pubUcaUon.  Therefore,  only 
the  tobacco  company  will  be  subject  to 
any  penalties  for  improperly  placing 
advertisements,  even  if  it  used  data 
provided  by  the  publication  as  part  of 
its  determination. 


Second,  either  of  the  two 
methodologies  can  be  used  to  measure 
readership.  In  addition,  the  agency  has 
modified  §  897.32(a)(1)  and  (a)(2}  to 
make  clear  that  anv  other  competent 
and  reliable  private  sector  survey 
evidence  may  be  used  A  tobacco 
company  may  use  one  of  the  two  major 
customary  and  reasonable  readership 
surveys  (such  as  MRI  and  Simmons). 
The  agency  does  not  believe  that  there 
is  only  one  acceptable  methodology. 
The  agency  is  wiUing  to  accept  the 
standard  methodology  currently  used  by 
MRI  and  Simmons  as  evidence. 
Moreover,  the  agency  is  vrilling  to  use 
the  age  range  of  12  to  17,  which  appears 
to  be  the  current  standard  for  defining 
youth,  in  determining  youth  readership. 

If  a  partioilar  publication  is  not 
currently  covered  by  one  of  the  major 
siuveys,  it  is  the  tobacco  company's 
responsibility  to  develop  the  readership 
data  necessary  to  justify  a  decision  to 
advertise  in  that  publication.  The 
company  could  request  a  survey  by  one 
of  the  major  siurey  firms,  or  it  coidd 
develop  an  acceptable  alternative.  In 
either  case,  the  agency  will  be  available 
to  work  with  the  company.  The 
company  v«ll  always  have  the 
alternative  to  advertise  in  any 
publication  in  the  text-only  format. 

The  agency  also  acknowledges  the 
diffiaalty  in  determining  the  youth 
readership  for  any  particular  issue  of  a 
publication.  Thus,  data  from  a  survey 
for  the  most  recent  issues  of  a 
publication  can  serve  as  proof  of 
readership  for  comparable  upcoming 
issues  unless  a  particular  upcoming 
issue  is  being  targeted  at  yoimger 
readers.  The  survey  schedule  used  by 
the  major  survey  organizations  would  be 
acceptable  to  the  agency.  A  tobacco 
company  could  utiUze  a  more  frequent 
survey  schedule  if  it  believed  the 
readership  had  changed  in  its  favor.  A 
rolling  average  of  a  certain  number  of 
issues  could  be  used,  for  example,  to 
determine  youth  readership.  The 
problem  of  multi-issue  contracts  for 
advertising  could  be  solved  by  a  survey 
for  a  comparable  period  of  time  (e.g., 
winter  months)  preceding  the  contract. 

The  agency  is  walling  to  accept  the 
definitions  of  a  reader  that  are 
customarily  used  by  the  major  survey 
organizations.  The  agency  does  not 
agree  that  using  subscribers  to  a 
publication  in  lieu  of  readers  is  a  better 
measure.  Many  children  who  read  a 
publication  will  not  be  Usted  as 
subscribers  (for  example.  Sports 
Illustrated  has  a  youth  readership  of  18 
to  20  percent  but  a  youth  subscriber  rate 


of  only  6.5  or  7  percent). ''°  Also,  adults 
are  more  likely  to  subscribe  for  their 
families,  ther^jy  creating  an 
imderestimation  of  youth  exposxire. 

(61)  Several  comments  assumed  that 
the  purpose  of  the  March  20,  1996, 
Federal  Register  document  was  to 
jusufy  ine  resincUon  on  advertising 
format  that  the  agency  had  proposed  for 
other  than  adult-oriented  publications. 
These  conmients  argued  that  explaining 
how  the  agency  arrived  at  the  15  percent 
and  2  million  readership  thresholds 
does  not  approach  the  factual 
justification  necessary  to  restrict  First 
Amendment  fi^edoms. 

Other  comments  asserted  that  FDA's 
assumption  that  certain  magazines  were 
of  interest  to  those  imder  18,  as  the 
starting  point  in  arriving  at  the  15 
percent  threshold,  shows  that  the  limits 
were  content  based.  These  comments 
argued  that  basing  restrictions  on 
content  violated  the  First  Amendment. 

The  comments  misimderstood  FDA's 
purpose  in  proposing,  and  in  adopting, 
the  15  percent  and  2  milUon  under  18 
readership  thresholds  and  of  the 
memoranda  added  to  the  public  record 
in  the  March  20,  1996,  Federal  Register 
document  that  indicated  how  the 
agency  tentatively  arrived  at  those 
thresholds.  As  discussed  in  section 
VI.D.  of  this  docvunent,  the  evidence  in 
this  proceeding  estabUshes  the  effect  of 
cigarette  and  smokeless  tobacco 
advertising  on  those  under  18  years  of 
age.  This  evidence  fully  jiistifies  FDA's 
decision  to  restrict  the  advertising  for 
these  products. 

However,  in  imposing  such  a 
restriction  on  commercial  speech,  FDA 
has  an  obligation  to  ensure  that  the 
restriction  is  no  more  broad  than 
necessary  to  serve  the  agency's 
substantial  interests  [Board  of  Trustees 
of  State  University  of  N.Y.  v.  Fox,  492 
U.S.  at  476).  The  purpose  of  the 
memorandum  was  to  document  FDA's 
efforts  to  tailor  the  restriction  to  ensure 
that  it  did  not  restrict  advertising  in 
those  publications  that  were  not  likely 
to  be  read  by  children  or  adolescents 
and  thus  were  not  likely  to  have  an 
effect  on  the  group  that  FDA  is  trying  to 
protect.  Consequently,  contrary  to  the 
claims  of  the  first  group  of  comments, 
the  agency's  goal  in  the  memorandum 
was  not  to  jxistify  a  restriction  on  First 
Amendment  freedoms  but  to  explain 
how  it  sought  to  ensure,  and  why  its 
tentative  decision  was  that,  the  Umits  it 
proposed  to  place  on  the  coverage  of  the 


»» Interview  on  "The  News  Hour  With  Jim 
Lehrer,"  Public  Broadcasting  Systems,  May  16, 
1996. 
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restriction  are  reasonable  (see  Id.  at 
480J. 

On  the  other  hand,  other  comments 
that  opposed  FDA's  proposed  restriction 
on  format  said  that  the  threshold  would 
have  different  impacts  on  similar 
pubhcations  One  comment  provided 
the  following  examples  of  pubhcations 
that  would  be  considered  "youth 
oriented"  or  primarily  adult  under  the 
15  percent  threshold  (the  comment 
argued  that  the  effects  of  the  2  million 
readership  threshold  were  not  relevant 
to  the  rationality  of  the  15  percent 
threshold): 

Table  lb. — Examples  of  Publications 


Youtti  Oriented  Publi- 
cations 


Primarily  AduM  On- 
enfed  Putjiications 


Popular  Science  Popular  Mechanics 

Soap  Opera  Weekly  Soap  Opera  Digest 

Outdoor  Life  Field  and  Stream 

CaWe  Guide  TV  Guide 

Mademoiselle  „  Cosmopolitan 

The  positions  taken  by  these 
comments  makes  clear  that  the 
thresholds  were  not  content  based.  If  the 
thresholds  were  content  based,  then 
publications  that  have  similar  content 
would  be  subject  to  the  same  restriction. 
They  are  not.  The  reason  they  are  not  is 
that  FDA's  goal  in  arriving  at  the 
thresholds  was  to  ensme  that  cigarette 
and  smokeless  tobacco  advertisements 
that  are  likely  to  be  seen  by  children 
and  adolescents  are  the  kinds  of 
advertisements  that  are  likely  to  appeal 
to  them.  The  agency's  only  way  of 
judging  the  likelihood  that  an 
advertisement  that  appears  in  a 
publication  will  be  seen  by  those  imder 
the  age  of  18  is  by  considering  the 
readership  profile  of  that  publication. 
Thus,  the  agency  has  tailored  the 
threshold  to  either  reflect  the  percentage 
of  readership  that  are  under  18  years  of 
age  or  to  ensure  that  publications  with 
an  extensive  youth  readership  are 
covered. 

The  comments  that  complained  about 
the  differing  impact  of  FDA's  threshold 
on  similar  publications,  given  the 
purpose  of  the  threshold,  serve  to 
underline  its  significance.  The 
information  submitted  by  the  comments 
shows  that  there  are  significant 
differences  in  the  readership  of  similar 
publications  and  thus  in  the  likelihood 
that  the  material  contained  in  these 
publications  will  be  seen  by  young 
people.  The  treatment  of  publications 
under  the  agency's  restriction  reflects 
the  latter  fact,  not  the  former. 

Popular  Science  magazine  has  a 
readership  that  is  6  percent  more 


youthful  than  Popular  Mechanics;  Soap 
Opera  Weekly  has  a  3  percent  more 
youthful  readership  than  Soap  Opera 
Digest,  and  there  is  a  9  percent  bigger 
youth  audience  for  Outdoor  Life  than  for 
Field  and  Stream.  These  differences  are 
not  minor  or  meaningless  and 
demonstrate  that,  although  the  15 
percent  threshold  is  not  perfect,  it  will 
serve,  as  it  was  designed  to,  protect 
those  under  18.  TV  Guide  and 
Cosmopolitan  are  not  excluded 
although,  as  mass  distribution 
magazines  the  percentage  of  young 
readers  is  less  than  15  percent,  because 
they  attract  over  2  million  young 
readers — a  number  of  young  people  too 
large  to  ignore-  ^*' 

(62)  Many  comments,  especially  from 
the  magazine  and  newspaper  industries, 
expressed  conoems  about  the  impact  of 
this  proposal  on  their  way  of  doing 
business.  One  comment  stated  that  the 
proposed  text-only  format  would 
provide  financial  disincentives  for 
magazines  and  newspapers  to  attract 
young  readers,  especially  if  the 
publication  were  near  the  borderline  of 
being  required  to  use  the  text -only 
format.  This  comment  suggested  that  the 
provision  would  affect  editorial  and 
content  decisions  regarding  young 
readers. 

Some  comments  noted  that 
newspapers  have  been  struggling  to 
attract  young  readers  raised  on 
television,  but  that  success  in  doing  this 
might  cause  the  loss  of  significant 
tobacco  advertising  revenue.  One 
newspaper  industry  association 
comment  stated  that  the  rule  would 
discourage  newspaper  programs 
promoting  youth  reading  and  literacy. 
Some  comments  stated  that  the  loss  of 
advertising  revenue  could  cause 
publications  to  decrease  content  and 
increase  prices.  Some  comments 
thought  the  result  of  these  effects  of  the 
rule  would  be  losses  in  jobs  in  the 
newspaper  and  magazine  industries. 

The  agency  is  not  sure  what  impact 
the  exception  for  adult  publications  will 
have  on  incentives  for  magazines  and 
newspapers  to  attract  young  readers,  on 
editorial  content,  and  on  youth  literacy 
programs.  The  conunents  that  raised 
these  issues  mostly  speculated  about 
these  effects  and  did  not  provide  any 
data  as  to  how  many  of  the  thousands 
of  newspapers  and  magazines  in  the 
United  States  carry  tobacco  advertising, 
or  on  what  portion  of  their  total 
advertising  revenue  comes  from  tobacco 
companies.  Many  business  factors  affect 


"'  Barents  Group,  LLC  ciUng  Publishing 
Information  Bureau  and  Mediamark  Research,  Inc., 
pp.  53-54. 


a  pubhcations  decisions  regarding  its 
target  audience  and  editorial  content, 
and  these  are  likely  to  change  for  a 
variety  of  reasons.  Those  publications 
affected  by  this  regulation  will  have  to 
adjust  just  as  the>  would  if  a  iiiajor 
advertiser  reduced  its  advertising. 
Under  the  rule,  all  pubhcations  could 
still  accept  text-only  advertising  The 
cigarette  and  smokeless  tobacco 
industries  are  capable  of  designing  their 
advertising  to  be  attractive  to  adult 
readers  (see  section  V1.E,4.  of  this 
document).  Thus,  it  seems  as  likely  that 
the  effects  of  the  rule  in  these  areas  will 
be  minimal  and  will  be  far  outweighed 
by  the  overall  benefits  of  reducing  youth 
smoking.  The  effect  of  the  rule  on  prices 
and  jobs  in  the  magazine  and  newspaper 
industries  is  addressed  in  the  section  on 
the  economic  impact  of  the  rule. 

(63)  Several  comments  argued  that 
FDA's  restrictions  on  the  format  of 
advertising,  and  the  standard  that  it 
proposed  for  deciding  whether  a 
publication  has  a  predominantly  adult 
readership,  interfere  with  the  rights  of 
newspapers  and  magazines  to  decide 
what  to  print.  One  comment  said  that 
some  publications  will  not  want  to  give 
up  revenue  from  tobacco  advertising. 
Therefore,  the  comment  continued, 
these  publications  will  base  decisions 
about  editorial  content  on  how 
appealing  a  particular  storv  would  be  to 
readers  under  the  age  of  18.  Because  of 
the  impact  of  the  restrictions  on 
editorial  content,  the  comment 
concluded,  they  should  be  subject  to 
strict  scrutiny  rather  than  the  more 
limited  scrutiny  given  to  commercial 
speech. 

FDA  finds  no  merit  to  this  argument. 
A  similar  argument  was  made  in 
Pittsburgh  Press  Co.  v.  Pittsburgh  Com'n 
on  Human  Relations,  413  U.S.  376 
(1973).  The  newspaper  company  in  that 
case,  which  involved  a  First 
Amendment  challenge  to  a  municipal 
ordinance  that  prohibited  a  newspaper 
from  carrying  gender-designated 
advertising  for  nonexempt  job 
opportimities,  argued  that  the  focus  of 
the  case  must  be  on  the  exercise  of 
editorial  judgment  by  the  newspaper 
rather  than  on  the  commercial  nature  of 
the  ads  in  question. 

The  Supreme  Coiut  rejected  this 
argument.  The  Court  said  that  under 
some  circumstances,  at  least,  a 
newspaper's  editorial  judgments  in 
connection  with  an  advertisement  take 
on  the  character  of  the  advertisement.  In 
those  cases,  "[tjhe  scope  of  the 
newspaper's  First  Amendment 
protection  may  be  affected  by  the 
content  of  the  advertisement" 


UMI 
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[Pittsburgh  Press  Co.,  413  U.S.  at  386). 
The  Court  said  that,  at  least  under  some 
circumstances,  a  commercial 
advertisement  remains  commercial  in 
the  hands  of  the  media  (Id.  at  387).  The 
Court  found  that  nothing  about  the 
decision  to  accept  a  commercial 
advertisement  for  piacement  in  a 
gender-designated  column  Ufts  the 
newspaper's  actions  from  the  category 
of  commercial  speech.  The  Court  said 
that  the  ad  was  in  practical  effect  a 
commercial  statement  {Id.  at  387-88;  see 
also  United  States  v.  Hunter.  459  F.2d 
205,  212  (4th  Cir.  1972)  ("But  it  has 
been  held  that  a  newspaper  will  not  be 
insulated  from  the  otherwise  valid 
regulation  of  economic  activity  merely 
because  it  also  engages  in 
constitutionally  protected  dissemination 
of  ideas")). 

Here,  the  question  that  is  raised  is 
whether  or  not  a  publication  will  decide 
to  put  itself  in  a  position  of  being  able 
to  accept  an  advertisement  that  is 
particularly  appealing  to  individuals 
under  18  years  of  age  or  not.  Nothing 
about  this  judgment  distinguishes  it 
from  the  commercial  speech  itself. 
Because  nothing  about  FDA's 
restrictions  would  prevent  the 
publication  from  carrying  a  cigarette  or 
smokeless  tobacco  advertisement  no 
matter  what  judgment  the  publication 
makes,  essentially  the  editorial 
judgment  comes  dowrn  to  the  question  of 
what  will  be  the  format  of  the 
advertisement  that  it  will  cany.  This 
judgment  clearly  comes  writhin  the 
category  of  commercial  speech,  and 
FDA  has  fully  justified  its  regulation  of 
commercial  speech  under  the  Central 
Hudson  test. 

6.  Advertising — §  897.32  Requirements 
for  Disclosure  of  Important  Information 

a.  Established  name  and  intended 
use— §  897.32(c).  Proposed  §  897.32(b) 
(now  renumbered  as  §  897.32(c)) 
provided  that  each  manufacturer, 
distributor,  and  retailer  (of  tobacco  and 
smokeless  tobacco)  advertising  or 
causing  to  be  advertised,  disseminating 
or  causing  to  be  disseminated, 
advertising,  but  not  labeling,  permitted 
under  §  897.30(a),  shall  include,  as 
provided  in  section  502(r)  of  the  act,  the 
product's  established  name  and  a 
statement  of  its  intended  use  as  follows: 
"Tobacco — A  Nicotine  Delivery 
Device,"  "Cigarette  Tobacco — A- 
Nicotine-Delivery  Device,"  or  "Loose 
Leaf  Chewing  Tobacco,"  "Plug  Chewing 
Tobacco,"  "Twist  Chewnng  Tobacco," 
"Moist  Snuff  or  "Dry  Snuff," 
whichever  is  appropriate  for  the 


product,  followed  by  the  words  "A 
Nicotine-Delivery  oievice." 

The  preamble  to  the  1995  proposed 
rule  explained  that  section  502(r)(l)  of 
the  act  requires,  for  any  restricted 
device,  that  all  advertising  or  other 
descriptive  printed  material  contain  a 
true  statement  of  the  device's 
estabhshed  name.  Under  section 
5D2(r)(2)  of  the  act,  a  restricted  device 
is  misbranded  unless  all  advertising 
contains  "a  brief  statement  of  the 
intended  uses  of  the  device."  The 
agency  explained  in  the  preamble  to  the 
1995  proposed  rule  that  it  is  necessary 
to  require  that  the  product's  established 
name  and  intended  uses  be  placed  on 
all  advertising,  imder  section  520(e)  of 
the  act,  as  a  measiu^  that  affirmatively 
identifies  the  products  to  persons 
reading  the  advertising  (the  other  brief 
statement  requirements  under  section 
502(r)(2)  of  the  act  are  discussed  in 
section  FV.E.e.b.  of  this  docimient). 

The  agency  did  not  receive  any 
comments  on  the  "established  name" 
provision  and  has  thus  codified  the 
provision  in  the  final  rule  as  §  897.32(c). 
The  agency  has  modified  the  "intended 
use"  provision  in  this  final  rule  to 
require  that  cigarette  and  smokeless 
tobacco  advertising  contain  the 
statement  "A  Nicotine-Dehvery  Device 
for  Persons  18  or  Older."  For  clarity,  the 
agency  has  referenced  subpart  D 
generally  rather  than  §  897.30(a) 
specifically.  As  stated  in  the  1995 
proposed  rule,  the  established  name 
requirement  applies  to  both  tobacco  and 
smokeless  tobacco. 

(64)  Several  comments  opposed  the 
proposed  "intended  use"  provision. 
One  tobacco  industry  comment  stated 
that  FDA's  prop>osal  is  not  authorized 
imder  section  502(r)  of  the  act  because: 
(1)  The  "intended  use"  of  tobacco 
products  is  for  smoking  taste  and 
pleasure,  not  a  "nicotine  delivery 
device;"  (2)  the  "intended  use" 
provision  of  the  act  does  not  require  that 
manufactiuers  list  all  information 
related  to  all  purposes  for  which  a  drug 
is  intended:  and  (3)  FDA  is  not  free  to 
prescribe  an  "intended  use"  of  its  own 
invention.  The  comment  also  argued 
that  FDA's  statement,  which 
communicates  only  that  a  cigarette 
yields  nicotine,  is  not  a  statement  of 
"intended  use"  and  is  of  no  value  to 
consumers  who  obtain  more  complete 
nicotine  information  that  cigarette 
manufacturers  already  provide  in 
advertising. 

The  agency  disagrees  with  the 
comments  stating  that  it  is  not  fiee  to 
prescribe  an  intended  use.  As  discussed 
in  this  section,  the  agency  is  required  by 


section  502(r)(2)  of  the  act  to  reqiiire  a 
brief  statement  of  intended  use  for  all 
restricted  devices. 

Additionally,  it  is  within  FDA's 
primary  jurisdiction  and  expertise  to 
determine  a  device's  intended  use.  FDA 
has  decades  of  experience  evaluating 
the  intended  uses  of  FDA-regulated 
products,  including  restricted  devices, 
prescription  and  over-the-counter  drugs, 
biological  products,  and  dietary 
supplements  through  its  review  and 
approval  process  for  those  products. 

As  described  in  the  1996 
Jurisdictional  Determination  aimexed 
hereto,  the  available  evidence 
demonstrates  that  manufacturers  intend 
to  affect  the  structxire  and  function  of 
the  body  by  delivering 
pharmacologically  active  doses  of 
nicotine  to  the  consimier.  Although  the 
agency  proposed  that  the  intended  use 
include  the  language  "Nicotine  Delivery 
Device,"  the  agency  has  determined, 
based  on  the  comments  received,  that  a 
more  accurate  statement  of  the  intended 
use  would  provide  more  value  to 
consumers.  Because  cigarettes  and 
smokeless  tobacco  products  can  legally 
be  sold  only  to  those  persons  18  years 
of  age  and  older,  the  agency  believes  the 
intended  use  statement  should  reflect 
the  target  population  for  which  the 
product  is  intended.  Often,  the  intended 
use  statement  for  a  drug  or  device 
includes  the  patient  population  by 
whom  the  product  may  be  used. 
Accordingly,  the  intended  use  statement 
has  been  revised  to  require  the 
following  language  on  all 
advertisements  for  cigarette  and 
smokeless  tobacco:  "A  Nicotine- 
Delivery  Device  For  Persons  18  or 
Older." 

b.  Section  897.32(d)  Brief  statement. 
Proposed  §  897.32(c)  and  (d)  would 
have  required  that  each  manufacturer, 
distributor,  and  retailer  of  cigarettes 
include  in  all  advertising,  but  not 
labeling,  a  brief  statement,  printed  in 
black  text  on  a  white  background  that 
was  readable,  clear,  conspicuous, 
prominent,  and  contiguous  to  the 
Surgeon  General's  warning.  Because  the 
Smokeless  Act  preempts  other 
statements  about  tobacco  use  and  health 
in  advertising,  the  1995  proposed  rule 
stated  that  the  provision  only  appUed  to 
cigarettes  (and  not  smokeless  tobacco). 
The  1995  proposed  rule  provided  one 
brief  statement  as  an  example  ("ABOUT 
1  OUT  OF  3  KIDS  WHO  BECOME 
SMOKERS  WILL  DIE  FROM  THEIR 
SMOKING")  (60  FR  41314  at  41338). 
The  agency  requested  comment  on  what 
other  information  should  be  included  in 
the  brief  statements  concerning  relevant 
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warnings,  precautions,  side  effects,  and 
contraindications  and  on  how  best  to 
ensure  that  the  statement  will  be  clear, 
conspicuous,  and  prominently 
displayed  The  agency  also  requested 
comment  on  whether  it  should  require 
a  listing  of  the  component  parts  or 
ingredients  of  these  restricted  devices. 

The  preamble  to  the  1995  proposed 
rule  explamed  that  the  agency  was 
proposmg  to  require  this  brief  statement 
under  section  502(r)(2)  of  the  act.  The 
preamble  stated  that  the  act  specifically 
excludes  labeling  from  the  requirements 
in  section  502{r)  of  the  act.  The  1995 
proposed  rule  stated  that  the  agency 
would  specify  the  design,  content,  and 
format  of  the  brief  statements,  in  part 
based  on  focus  groups  with  young 
f>eople,  to  ensure  that  the  information 
would  be  communicated  effectively  to 
young  people. 

The  agency  received  numerous 
comments  on  this  brief  statement,  and 
about  half  of  the  comments  supported 
the  provision  and  half  opposed  it.  Most 
of  the  comments  that  supported  the 
bnef  statement  requirement 
recommended  other  information  to  be 
included  in  the  brief  statement,  and 
offered  suggestions  on  how  best  to 
ensure  that  the  statement  will  be  clear, 
conspicuous,  and  prominently 
displayed. 

During  the  comment  period,  FDA 
performed  extensive  focus  group  testing 
on  the  bnef  statement  to  evaluate  the 
content  and  various  formats  for  the  brief 
statement  to  determine  if  the 
information  would  be  communicated 
effectively  to  young  people.  Those 
results  were  placed  on  the  public  record 
and  made  available  for  comment,  1 
month  prior  to  the  close  of  the  comment 
period  FDA  received  a  few  comments 
on  the  focus  group  results  from  the 
tobacco  industry  and  concerned 
individuals. 

The  final  rule  does  not  specify  a 
particular  statement  to  be  placed  in  all 
cigarette  advertisements,  as  proposed  in 
§  897  32(c),  nor  does  it  require  the  brief 
statement  to  be  targeted  to  young 
people.  Rather,  the  agency  has 
concluded  that  the  cunent  Surgeon 
General's  warnings  contain  important 
health  information,  concerning  the  risks 
related  to  the  use  of  cigarettes,  of  the 
sort  required  under  section  502(r)  of  the 
act  and,  consequently,  has  decided  not 
to  require  a  specific,  different  statement. 
Specifically,  the  Surgeon  General's 
warnings  currently  required  to  be 
included  in  cigarette  advertisements 
and  on  cigarette  packages  contain  the 
following  information:  Cigarettes  cause 
limg  cancer,  heart  disease  and 


emphysema,  may  compUcate 
pregnancies,  and  contain  carbon 
monoxide;  smoking  by  pregnant  women 
may  result  in  fetal  injury,  premature 
birth  and  low  birth  weight;  and  quitting 
reduces  serious  risks. 

The  agency  has  also  considered  the 
fact  that  there  is  a  heightened  public 
awareness  by  adults  of  the  addictiveness 
of  cigarettes,  as  well  as  the  serious 
health  effects  that  can  result  from  their 
use.  Much  of  this  awareness  stems  from: 
(1)  The  publicity  of  the  numerous 
Surgeon  General's  reports  that  have 
issued  in  the  last  few  decades,  (2)  the 
campaigns  supported  by  health  groups 
and  State  and  local  governments,  as 
well  as  (3)  the  attention  generated  by  the 
agency's  investigation  of  these  products. 

Under  the  current  circujnstances,  the 
agency  has  determined  that  the  current 
Surgeon  General's  warnings,  which 
must  be  in  virtually  all  advertisements, 
contain  the  type  of  important  health 
information  required  under  section 
502(r)  of  the  act.  Accordingly,  the 
agency  has  determined  that 
advertisements  that  contain  the  current 
Surgeon  General's  warnings  meet 
section  502(r)  of  the  act. 

Finally,  because  the  agency  has 
determined  that  the  Surgeon  General's 
warnings  are  adequate,  and  those 
warnings  must  be  displayed  in  a  format 
prescribed  by  law,  there  is  no  longer  any 
need  for  proposed  §  897.32(d),  which 
required  that  the  brief  statement  be 
readable,  clear,  conspicuous,  prominent, 
and  contiguous  to  the  Surgeon  General's 
warning. 

(65)  One  comment  argued  that  the 
proposed  warning  requirement  for 
tobacco  is  not  a  warning,  nor  is  it  part 
of  a  brief  statement,  as  those  terms  are 
used  in  section  502(r)  of  the  act.  The 
comment  stated  that  because  FDA 
proposes  to  allow  tobacco  to  be 
marketed  as  devices  subject  only  to 
general  controls,  one  of  which  is  the 
brief  statement  provision,  then  the 
"brief  statement"  must  be  capable  of 
providing,  with  other  general  controls, 
"reasonable  assurance  of  the  safety  and 
effectiveness"  of  tobacco  under  the  act. 
The  comment  argued  that  because  FDA 
regards  tobacco  as  having  "dangerous 
health  consequences"  (60  FR  41314  at 
41349),  and  does  not  believe  that 
tobacco  can  be  "safe  and  effective"  for 
anyone,  then  FDA's  proposed  "brief 
statement"  provision  is  not  within  the 
scope  of  the  act.  The  comment  stated 
that  the  only  warning  that  is  consistent 
with  FDA's  view  would  be  one  that 
warned  against  anyone  using  the  device 
at  all. 


The  comment  miscomprehends  the 
purpose  of  the  brief  statement,  which  is 
to  provide  information  about  the  risks 
and  benefits  regarding  the  product.  This 
provision  is  not  intended  to  serve,  on  its 
own.  as  a  mechanism  to  provide 
reasonable  assurance  of  safety  for  these 
products. 

(66)  One  comment  argued  that  even  if 
FDA  could  validly  require  a  brief 
statement  for  tobacco  as  an  exercise  of 
its  statutory  authority,  the  imposition  of 
a  warning  requirement  as  part  of  the 
brief  statement  is  invalid  because 
advertisements  for  tobacco  are  already 
required  to  bear  the  Surgeon  General's 
warning  under  15  U.S.C.  1333(a)(2)  and 
(a)(3).  In  addition,  the  comment  stated 
that  FDA  is  not  authorized  to  require 
that  the  information  be  presented  "in  a 
lurid  fashion  to  achieve  an  ulterior 
purpose"  or  as  "a  threat  intended  to 
scare  people,"  and  that  the  warning 
information  is  meant  only  for  the 
purposes  of  enabling  the  physician  or 
patient  to  make  a  rational  risk/benefit 
judgment. 

Another  comment  argued  that  the 
contention  that  the  Surgeon  General's 
warning  is  "ineffective"  is  without 
merit.  The  agency  agrees  that  the 
current  Surgeon  General's  warnings 
contain  the  type  of  important  health 
information  that  advertisements  must 
contain  under  section  502(r)(2)  of  the 
act.  Accordingly,  the  agency  has 
determined  that  advertisements  that 
contain  the  current  Surgeon  General's 
warnings  sufficiently  meet  the  brief 
statement  requirement  of  the  act. 

(67)  One  comment  stated  that  the  brief 
statement  provision  would  'cause  so 
much  visual  clutter  in  tobacco 
advertising  as  to  render  effective 
communication  nearly  impossible." 

Another  comment  stated  that  FDA 
will  be  unable  to  justify  the  economic 
burdens  on  communication  with  adults 
that  are  created  by  the  brief  staterhent 
requirement  because,  in  order  to  include 
all  the  mandated  statements,  advertisers 
would  be  required  to  purchase 
additional  space  and  thus  would  have  to 
reduce,  because  of  budgetary  pressures, 
the  number  of  advertisements  they 
could  place. 

Because  the  agency  has  determined 
that  the  current  Surgeon  General's 
warnings  will  be  sufficient  as  a  brief 
statement,  the  issue  raised  by  these 
comments  is  no  longer  pertinent. 

(68)  Several  comments  which 
supported  the  1995  proposed  rule 
suggested  alternative  statements  and 
submitted  recommended  language  for 
the  brief  statement.  Many  comments 
suggested  specific  types  of  information 
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for  inclusion  in  the  brief  statement. 
Several  comments  provided 
recommendations  on  how  the  statement 
could  be  "clear  and  conspicuous."  One 
conunent  stated  that  messages  must  be 
carefully  pretested  on  members  of  the 
target  audience  to  ensure  that  labels:  (1) 
Attract  attention:  (2)  are  personally 
relevant;  and  (3)  do  not  elicit 
psychological  reactance,  i.e.,  behaviors 
directly  counter  to  those  desired  due  to 
irritation,  rebellion,  or 
misinterpretation.  The  comment 
recommended  that  messages  be  varied 
periodically  to  ensure  that  they  remain 
attention-getting  and  pertinent. 

Several  comments  recommended  that 
the  rule  be  more  specific  in  what  is 
meant  by  "readable,  clear,  conspicuous, 
prominent"  by  giving  either  a  detailed 
set  of  format  specifications  of  the 
lettering  and  background  or  by  giving  a 
set  of  performance  criteria.  One 
comment  enclosed  an  unpublished 
review  on  warnings,  which 
recommended  that  warnings  should 
attract  attention  of  the  target  audience 
by  using  high  contrast  and  color; 
separating  warnings  ft-om  other 
information;  considering  size  (relative  to 
other  information  in  the  display)  and 
location  (since  people  tend  to  scan  left 
to  right  and  top  to  bottom  warnings 
should  be  located  near  the  top  or  to  the 
left,  depending  on  the  overall  design  of 
the  display);  and  by  using  signal  words 
to  capture  attention,  such  as 
"CAUTION,"  OR  "WARNING," 
pictorials,  rotational  warnings  to  avoid 
habituation,  and  auditory  warnings.  In 
addition,  the  review  stated  that 
warnings  should  describe  the  hazard, 
without  "overwaming,"  and  describe 
the  nature  of  the  injury,  illness  or 
property  damage  that  could  result  from 
the  hazard.  The  review  recommended 
that  written  warnings  should  be 
organized  with  an  attention  getting  icon 
and  signal  word  at  the  top,  then  hazard 
information,  then  instructions.  Finally, 
the  review  recommended  that  warnings 
should  instruct  about  appropriate  and 
inappropriate  behaviors,  motivate 
people  to  comply,  be  as  brief  as 
possible,  and  should  last  and  be 
available  as  long  as  needed. 

One  comment  recommended  that  the 
relevant  warnings,  precautions,  side 
effects,  and  contraindications  be  in  a 
language  understandable  and  appealing 
to  even  the  youngest  potential  tobacco 
user.  Several  comments  recommended 
that  a  minimum  size  should  be  required, 
expressed  as  a  percentage  of  the 
advertisement  (e.g.,  25  percent  of  the 
advertisement).  Several  comments 
recommended  that  a  border  be  placed 


around  the  brief  statement  and 
suggested  other  graphic  enhancements 
to  make  the  information  in  the  brief 
statement  more  noticeable. 

The  agency  recognizes  that  there  are 
several  ways  to  communicate  the 
requirement  for  "relevant  warnings, 
precautions,  side  effects,  and 
contraindications"  set  forth  in  section 
502(r)  of  the  act.  In  this  case,  however, 
the  agency  has  determined  that  the 
ciurent  Surgeon  General's  warnings  are 
sufficient  as  at  least  one  way  of 
complying  with  section  502(r)  of  the  act. 
In  addition-,  the  agency  appreciates  the 
numerous  suggestions  on  bow  to  make 
the  brief  statement  readable,  clear, 
conspicuous,  and  prominent.  However, 
since  no  additional  information  will  be 
required  at  this  time,  and  the  format  for 
the  Surgeon  General's  warnings  is 
determined  by  law,  the  agency  has 
deleted  proposed  §897. 32(d). 

(69)  One  comment  stated  that  FDA's 
attempt  to  gather  information  through 
the  focus  group  studies  about 
adolescents'  perceptions  of  the 
adequacy  of  the  Surgeon  General's 
warnings  for  use  in  designing  its  own 
additional  warning  underscores  the 
direct  conflict  between  the  Cigarette  Act 
and  the  proposed  regulation. 

This  comment  has  misinterpreted  the 
purpose  and  the  Jesuits  of  the  focus 
group  testing.  FDA's  focus  groups  were 
intended  to  explore  how  adolescents 
perceive  varibus  messages.  The  Surgeon 
General's  warnings,  as  well  as  other 
warnings,  were  tested  with  the  focus 
groups  merely  to  serve  as  a  basis  for 
reactions  to  messages  that  currently 
exist  in  the  public  domain. 

(70)  FDA  received  few  comments 
concerning  the  focus  group  results.  In 
general,  these  comments  questioned  the 
validity  and  usefulness  of  focus  groups. 
Further,  some  comments  asserted  that 
the  warnings  preferred  by  the  young 
people  in  the  focus  groups  may  have 
unintended  consequences. 

As  discussed  in  this  section,  the  focus 
groups  tested  a  variety  of  specific  brief 
statements  that  were  intended  to  be 
directed  towards  young  people. 
However,  the  agency  has  decided  that 
the  final  rule  will  not  specify  a 
particular  brief  statement,  but  will 
accept  the  current  Surgeon  General's 
warnings  as  sufficient.  Moreover, 
section  502(r)  of  the  act  does  not  require 
that  the  brief  statement  be  directed  to 
young  people,  but  rather  that  it  provide 
"a  brief  statement  of  the  intended  uses 
of  the  device  and  relevant  warnings, 
precautions,  side  effects,  and 
contraindications."  This  function  is 
adequately  filled  by  the  intended  use 


statements  required  by  §  897.32(c)  and 
the  Surgeon  General's  warnings.  Thus, 
because  the  final  rule  is  not  based  on 
the  focus  group  results,  the  agency  need 
not  address  the  previous  comments 
concerning  the  focus  group  results, 

7.  Section  897.34(a)  and  (b)— 
Promotions,  Nontobacco  Items,  and 
Contests  and  Games  of  Chance 

The  agency  proposed  in  §  897, 34(a)  to 
prohibit  the  sale  or  distribution  of  all 
nontobacco  items  that  are  identified 
with  a  cigarette  or  smokeless  tobacco 
product  brand  name  or  other  identifying 
characteristic,  FDA  stated  in  the  1995 
proposal  that  this  requirement  is 
intended  to  reach  such  items  as  tee 
shirts,  caps,  and  sporting  goods  and 
other  items  bearing  tobacco  brand 
names  or  other  indicia  of  product 
identification  (60  FR  41314  at  41336). 

As  discussed  in  the  preamble  to  the 
1995  proposed  rule  (60  FR  41314  at 
41336),  a  Gallup  survey  found  that 
about  one-half  of  adolescent  smokers, 
and  one-quarter  of  all  nonsmokers,  own 
at  least  one  promotiontil  item.  The  lOM 
found  that  this  form  of  advertising  is 
particularly  effective  with  young 
people.  Young  people  have  relatively 
little  disposable  income,  so  promotions 
are  apf>ealing  because  they  represent  a 
means  of  "getting  something  for 
nothing."  In  many  cases,  the  items — ^tee 
shirts,  caps,  and  sporting  goods — are 
particularly  attractive  to  young  people. 
Some  items,  when  used  or  worn  by 
young  people,  also  create  a  new 
advertising  medium — ^the  "walking 
billboard" — which  can  come  into 
schools  or  other  locations  where 
advertising  is  usually  prohibited  (60  FR 
41314  at  41336),  Moreover,  this  form  of 
advertising  has  grown  in  importance 
over  the  last  20  years.  The  portion  of 
annual  expenditures  of  the  cigarette 
industry  devoted  to  these  promotions 
rose  from  2,1  percent  in  1975  to  8.5 
percent  in  1980. 222 

On  the  basis  of  the  evidence  before  it, 
the  agency  tentatively  concluded  that 
the  ban  on  nontobacco  items  was 
necessary  to  ehminate  the  something- 
for-nothing  appeal  of  these  items,  as 
well  as  to  prevent  wearers  or  users  of 
these  items  from  becoming  image-laden 
walking  advertisements. 

FDA  proposed  in  §  897.34(b)  to 
prohibit  all  proof  of  purchase 
transactions  of  nontobacco  items  as  well 
as  all  lotteries,  contests,  and  games  of 
chance  associated  writh  a  tobacco 
purchase.  The  agency  stated  that, 
because  contests  and  lotteries  are 


"MOM  Report,  p,  109. 
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usuaDy  conducted  through  the  mail,  it 
was  not  able  to  devise  regulations  that 
would  reduce  a  young  person's  access  to 
contests  or  lotteries. 

(71)  FDA  received  a  substantial 
number  of  comments  concerning  the 
1995  proposed  rule  to  prohibit  these 
promotional  activities.  Comments 
opposing  these  provisions  argued  that 
tobacco  companies  should  be  allowed  to 
advertise  in  a  fair  manner  however  they 
wish.  Many  comments  from  individuals 
stated  that  they  like  the  "freebies."  They 
contended  that  the  agency  does  not  have 
authority  to  regulate  the  clothes  people 
wear  or  to  ban  contests  and  promotional 
activities  that  are  only  available  to 
adults.  A  number  of  comments  from 
individuals  stated  that  what  they  did 
with  their  lives  was  their  business. 

Comments  also  objected  to  the 
agency's  proposed  ban  on  contests  and 
games  of  chance.  These  comments 
stated  that  existing  laws  and  regulations 
already  provide  a  sufficient  regulatory 
framework. 

The  majority  of  comments,  however, 
supported  these  provisions  and  stated 
that  children  and  adolescents  should 
not  be  "walking  billboards."  Moreover, 
these  comments  argued  that  even 
though  young  people  cannot  participate 
in  the  contests,  they  can  easily  get 
caught  up  in  the  excitement  of 
promotional  activities.  Comments 
declared  that  prohibiting  tobacco 
product-reiateid  gifts,  items,  contests, 
and  games  of  chance  will  break  the 
enticing  connection  between  sports  and 
tobacco  use. 

The  agency  agrees  with  the  comments 
that  said  that  existing  laws  and 
regulations  of  lotteries,  contests,  and 
i^ames  of  chance  are  sufficient.  First, 
there  ap{}ears  to  be  little  evidence  about 
these  practices  and  young  people's 
participation  in  them.  Secondly,  current 
laws  prohibit  all  games  of  chance  and 
the  like  that  are  advertised  on  a  product 
label  or  that  are  conditioned  on  the  sale 
of  the  product.  Therefore,  participation, 
if  any,  by  minors  is  not  necessarily 
related  to  a  purchase.  Third,  any 
promotional  material  associated  with 
the  advertising  of  the  games,  which  is  of 
primary  concern,  will  be  required  to 
appear  in  text-only  format.  Therefore, 
the  agency  has  modified  this  section  to 
delete  the  ban  on  these  practices.  In 
addition,  the  agency  has  modified 
§  897.34(a)  to  clarify  that  responsibility 
for  complying  with  this  provision  rests 
with  the  manufacturer  and  the 
distributor  of  imported  tobacco,  but  not 
other  distributors  or  retailers. 

(72)  Comments  differed  on  whether 
proposed  §  897.34(a)  is  beyond  FDA's 


authority  under  the  act.  The  comments 
addressed  a  number  and  variety  of  legal 
issues.  One  comment  stated  that  FDA 
has  no  authority  to  ban  the  items  and 
services  covered  by  §  897.34(a).  It  stated 
that  items  and  services  (e.g.,  travel 
agencies]  bearing  indicia  of  tobacco 
product  identification  are  not  foods, 
drugs,  cosmetics,  or  devices  as  defined 
in  the  act  and,  therefore,  are  outside  the 
agency's  jiuisdiction. 

Another  conunent  stated  that 
nontobacco  items  cannot  be  regulated  as 
advertising  in  the  way  FDA  proposes 
because:  (a)  The  1995  proposed  rule 
extends  to  goods  and  services  provided 
to  product  users  in  coimection  with 
cigarette  purchases,  most  of  which  are 
not  displayed  or  disseminated  to  the 
general  public,  and  thus  do  not 
constitute  advertising  (see  Marcyan  v. 
Nissen  Corp.,  578  F.  Supp.  485,  507 
(N.D.  Ind.  1982),  aff'd  sub  nom. 
Marcyan  v.  Many  Gymnasium  Equip. 
Co.,  725  F.2d  687  (7th  Cir.  1983));  and 
(b)  many  of  the  types  of  items  covered 
by  §  897.34(a)  are  promotional  items  but 
not  advertising  (e.g.,  a  logo-bearing  mug 
given  away  or  sold  by  a  manufacturer  is 
not  an  advertisement). 

One  comment,  which  favored  the 
provision,  provided  support  for  the 
classification  of  promotional  items  as 
advertising.  The  comment  referenced 
Public  atizen  v.  FTC.  869  F.2d  1541  at 
1556  (D.C.  Cir.  1989),  in  which  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
held  that  the  Smokeless  Act 
requirement  that  "advertisements"  carry 
health  warnings  "plainly  covers 
utilitarian  items  [nontobacco  items]  that 
are  distributed  for  promotional 
purposes."  FTC  defined  utilitarian 
objects  as  items  that  are  sold  or  given  or 
caused  to  be  sold  or  given  by  any 
manufacturer,  packager,  or  importer  to 
consumers  for  their  personal  use  and 
that  display  the  brand  name,  logo,  or 
selling  message  of  any  tobacco  product 
(16  CFR  307.3n).  FDA's  interpretation  of 
what  is  covered  by  §  897.34(a}  and  (b)  is 
consistent  with  tl^s  definition.  The 
comment  also  stated  that  as  a  result  of 
that  court  case,  FTC's  smokeless  tobacco 
rules  now  require  that  utilitarian  items 
promoting  smokeless  tobacco  bear 
specific  health  warnings  required  of  all 
smokeless  tobacco  advertising  (16  CFR 
307.9).  "3 


"'  The  FTC  conunent  also  indicated  that 
although  nontobacco  items  are  "advertising"  under 
the  Snwkeless  Act,  a  different  legislative  history 
exempts  these  items  firom  the  Cigarette  Act.  The 
comment  stated  that  the  definition  of  advertising 
under  the  Cigarette  Act  is  understood  to  exempt 
utilitarian  items  because  of  legislative  history 
expressly  stating  Congress's  intent  to  preserve  the 
arrangement  under  consent  agreements  entered  into 


Another  comment  pointed  out  that 
the  Public  Citizen  case  provides  ample 
legal  precedent  not  only  for  the 
conclusion  that  promotional  materials 
are  advertising,  but  also  that  thev  have 
a  direct  impact  on  a  minor  s  tobacco 
use.  The  court,  relying  on  evidence 
compiled  by  the  FTC.  found  that  "in  the 
case  of  adolescents,  utilitarian  items 
might  be  among  the  most  effective  forms 
of  promotion  "  (869  F.2d  at  1549  n.  15). 
In  addition,  the  lower  court  provided  an 
additional  rationale  for  restriction  based 
upon  the  items'  longevity  and 
durabihty. 

(Plrinted  advertising  is  customarily  quickly 
read  (if  at  all)  and  discarded  (as,  of  course, 
are  product  packages)  by  typical  consumers. 
"Utilitarian  objects,"  on  the  other  hand 

•  *  *  are  retained,  precisely  because  they 
continue  to  have  utility.  They  are  also  likely 
to  be  made  of  durable  substances:  fabric, 
plastic,  glass,  or  metal.  They  may  be  around 
for  3rean.  And  each  use  of  them  brings  a  new 

reminder  of  the  sponsor  and  his  product 

*  *  * 

(688  F.  Supp.  667,  680  (D.D.C.  1988), 
aff'd,  869  F.2d  1541  (DC.  Cir.  1989)) 

The  agency  finds  that  the  reasoning  in 
the  Public  Citizen  case  is  persuasive  and 
compels  the  conclusion  that  branded 
nontobacco  items  are  advertising.  It  also 
finds  that  young  people  acquire  and  use 
these  products. 

Moreover,  the  agency  finds  nothing  in 
the  Marcyan  v.  Nissan  Corp.  case  is  to 
the  contrary.  In  relevant  parts,  that  case 
involved  an  endorsement  that  appeared 
in  the  front  of  a  users'  manual.  "The 
court  held  that  this  endorsement  did  not 
constitute  "advertising"  because  it  is 
not  "distributed  to  the  general  public  for 
the  purpose  of  promoting  plaintiffs' 
products:  it  is  a  user's  manual  and  is 
provided  to  a  purchaser  of  the 
defendants'  equipment  together  with  the 
equipment  in  order  to  describe  its 
proper  use"  (578  F.2d  at  507). 
Promotional  items  are  distributed  or 
sold  to  the  general  public.  They  are 
festooned  with  the  product's  brand 
name  or  identification,  and  they  are 
intended  to  remind  the  user  and  others 
who  see  the  item  about  the  product.  As 
the  court  in  Public  Citizen  foimd,  "each 
use  of  them  brings  a  new  reminder  of 
the  sponsor  and  his  product"  (688  F. 
Supp.  at  670).  Therefore,  the  comments' 
suggestion  that  these  advertising  items 
are  beyond  FDA's  jurisdiction  is  plainly 
wrong. 

(73)  One  comment,  which  had  argued 
that  promotional  items  were  not  drugs 
or  devices  nor  were  they  advertising, 
objected  as  well  to  FDA's  aUemative 


by  the  tobacco  industry  in  1972  «nd  1981  (Public 
Citizen,  869  F.2d  at  1555). 
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categorization  of  these  items  as  labeling 
The  comment  stated  that  nontobacco 
Items  couid  constitute  '  labehng'  only  if 
there  were  a  "textual  relationship" 
between  them  and  the  product  {Kordel 
V.  United  States.  335  L'.S.  345.  350 
(1948))  The  comment  argued  further 
that  Items  that  provide  no  more 
substantive  information  than  a  brand 
name.  logo,  or  recognizable  color  or 
pattern  of  colors  simply  do  not  explain 
the  use  of  the  product,  and  therefore  do 
not  constitute  labeling.  The  comment 
concluded  that  if  the  items  are  not 
advertising  or  labeling,  FDA  would  not 
have  authority  to  take  the  actions 
required  by  this  provision. 

The  agency  agrees  that  these 
promotional  items  are  neither  devices 
nor  drugs,  however,  this  fact  is  not 
relevant  to  the  agency's  authority  to 
proscribe  their  use.  As  explained  earlier 
in  this  document.  FDA  has  authority  to 
impose  restrictions  on  the  access  to  and 
promotion  of  devices  under  section 
520(e)  of  the  act,  and  this  authority 
provides  the  basis  for  restrictions  on 
advertising,  including  those  that  FDA  is 
imposing  on  promotional  items.  FDA 
also  derives  authority  for  these 
restrictions  from  section  502  of  the  act. 
Likewise,  it  is  not  relevant  in  this 
instance  whether  the  items  are 
described  as  advertising  or  labeling.  The 
agency  has  the  authority  to  restrict  them 
because  they  promote  the  use  of 
restricted  devices,  cigarettes  and 
smokeless  tobacco,  by  young  people  and 
thus  undercut  the  restrictions  on  access 
to  these  products  that  FDA  has  imposed. 
Therefore,  FDA  has  authority  to  regulate 
how  these  promotional  items  are  used 
by  manufacturers,  distributors,  and 
retailers  of  the  restricted  devices. 

(74)  Many  comments  challenged 
FDA's  evidentiary  basis  for  this 
provision.  Those  opposing  the  provision 
^made  the  point  that  promotional  items 
do  not  cause  young  people  to  use 
tobacco,  and  that  harming  them  will  not 
reduce  tobacco  use.  These  comments 
fall  into  two  categories:  Those  that  rely 
on  theoretical  or  policy  arguments  and 
those  that  provide  or  criticize  studies  or 
other  evidence. 

a.  Theoretical  or  policy 
considerations.  Several  comments 
argued  generally  that  it  is  well- 
documented  that  the  significant  factors 
associated  with  regular  imderage 
tobacco  use  are  peer  pressure  and 
smoking  'oy  friends,  older  siblings  and 
parents.  They  noted  that  FDA  cited  no 
evidence  that  the  use  of  a  tobacco 
trademark  on  a  nontobacco  product, 
such  as  a  lighter  or  jacket,  has  any 
impact  on  underage  tobacco 


consumption,  or  that  its  removal  will 
reduce  voulh  tobacco  use 
Consequently  ihey  argue,  baiming  the 
use  of  tobacco  brand  names  on 
nontobacco  products  vnll  fail  to  achieve 
FDA's  goal  of  curbing  teen  smoking. 

One  comment  mamtained  that  people, 
including  those  under  age  18,  do  not 
wear  these  items  m  order  to  advertise 
anything  or  to  be  "walkjng  billboards." 
Rather,  according  to  this  comment,  they 
wear  them  to  make  a  public  statement, 
because  they  find  the  items  aesthetically 
pleasing,  or  for  other  reasons.  Moreover, 
the  comment  argued.  FDA  has  no 
authority  to  regulate  the  attire  of  adults, 
school  students,  or  anyone  else. 

In  addition,  the  comment  argued,  the 
goal  of  these  programs  is  to  reinforce 
brand  loyalty  among  existing  customers. 
Their  purpose  is  to  expand  market  share 
among  existing  smokers,  not  to  induce 
nonsmokers  to  start  smoking.  These 
programs  are,  by  their  very  nature, 
aimed  at  people  who  already  are 
smokers,  that  is,  the  merchandise  is 
provided  only  to  consumers  who  have 
accimiulated  and  submitted  significant 
numbers  of  proofs  of  purchase.  No  one 
would  be  persuaded  to  start  smoking  by 
a  cents-off  coupon  or  by  the  offer  of  a 
free  cigarette  lighter,  but  a  smoker  might 
be  tempted  by  the  offer.  The  comment 
argued  that  in  the  hard  fought  battles  for 
market  share  among  cigarette 
companies,  discounts  and  premiums 
represent  a  way  to  promote  and  retain 
brand  loyalty  and  to  weaken  loyalty  to 
competitors'  brands. 

Some  comments  bolstered  their 
argioments  with  a  citation  to  the 
decision  of  the  Supreme  Court  of 
Canada,  which,  they  claimed, 
invalidated  a  similar  ban.  The  Canadian 
court  concluded  that  there  was  no  direct 
or  indirect  evidence  of  any  causal 
connection  between  the  objective  of 
decreasing  tobacco  consumption  and 
the  absolute  prohibition  on  the  use  of  a 
tobacco  trademark  on  articles  other  than 
tobacco  products.  These  comments 
argued  that  FDA  should  follow  the 
Canadian  judgment  (see  section  Vl.D.3.f. 
of  this  document  for  a  complete 
discussion  of  this  case). 

On  the  other  hand,  one  comment 
stated  that  U.S.  and  international 
experience  provide  substantial  support 
for  a  ban.  It  stated  that  in  the  United 
States,  nontobacco  items  were  heavily 
used  by  RJR  to  market  its  Camel  tobacco 
to  young  people 

in  addition,  one  comment  that 
supported  FDA's  action  stated  that 
young  people  participate  to  a  marked 
extent  in  tobaico company  promotions. 
It  noted  that  these  promotions  all  use 


attractive  imagery  and  prizes  that  are 
intrinsically  interesting  to  adolescents. 
Other  comments  stated  that  these 
promotions  are  particularly  effective 
with  young  people,  who  have  less 
disposable  income.  The  items  are  a  way 
for  young  people  to  get  something  for 
nothing  and  provide  added  incentive  for 
young  people  to  purchase  tobacco 
products.  One  comment  that  supported 
this  provision  stated  that  these  items 
can  become  "walking  billboards."  that 
can  come  into  schools  and  other  places 
where  tobacco  advertising  is  generally 
prohibited. 

Another  comment  stated  that  the  ban 
serves  as  an  important  corollary  to  the 
advertising  restrictions,  specifically,  it 
argued  that  the  impact  of  removing 
tobacco  product  advertisements  from 
minors'  magazines  would  surely  be 
reduced  if  minors  themselves  continued 
wearing  the  advertisements  on  their 
heads  and  bodies.  The  comment 
asserted  that  there  is  a  correlation 
between  participation  in  a  promotion 
and  susceptibiUty  to  tobacco  use. 

b.  Studies  and  evidence.  One 
comment  referenced  a  new  study  "* 
that  found  that  participation  in  tobacco 
company  promotions  by  12  to  17  year 
olds  is  more  predictive  of  susceptibility 
to  use  tobacco  products  than  smoking 
by  those  close  to  the  individual.  The 
measure  of  "participation  '  was  the 
possession  of  a  catalog,  the  ownership 
of  any  promotional  item,  or  the  saving 
of  coupons  that  could  be  redeemed  for 
promotional  items.  The  study  found  that 
catalog  ownership  was  the  most 
common  form  of  participation  in 
tobacco  company  promotions. 

A  comment  that  opposed  this 
provision  argued  that  FDA  had  cited  no 
credible  studies  that  demonstrate  either 
that  these  items  are  especially  apf>ealing 
to  young  people,  or  that  possessing 
these  items  causes  young  people  to  start 
smoking  or  to  smoke  more.  It  stated  that 
although  FDA  relied  on  a  study  by  Dr. 
John  Slade  ^"  that  reported  that  there  is 
an  association  between  participating  in 
promotions  and  a  person's  susceptibility 
to  tobacco  use.  FDA  did  not  describe  the 
study  thoroughly.  The  comment  stated 
that  the  notion  of  susceptibility  is  itself 
problematic.  It  stated  that  even  if  this 
study  is  taken  at  face  value,  it  does  not 
support  FDAs  conclusions.  While  the 
study  reported  that  83.5  percent  of 


"'•Evaiu,  N..  et  al..  "Influence  of  Tobacco 
Marketing  and  Exposure  !o  Smokers  on  Adolescent 
Susceptibility  to  Smoking,"  Journal  of  tiie  Sattonal 
Cancel  Institute,  voi.  87,  pp.  153»-154S,  1995. 

'"Slade,  J.,  et  al.  "Teenagers  Participate  in 
Tobacco  Promotions."  presented  al  the  9th  World 
Conference  on  Tobacco  and  Health.  October  lO-l* 
1994. 
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respondents  age  12  to  17  were  aware  of 
at  least  one  tobacco  company 
promotion,  it  also  reported  that  only 
10.6  percent  of  respondents  owned  a 
nontobacco  promotional  item.  These 
numbers,  the  comment  as.serted,  do  not 
support  the  theorv  that  nontobacco 
items  are  appealing  to  youth  or  have  a 
discernible  impact  on  youth  smoking 
rates 

Moreover,  the  comment  took 
exception  with  Dr.  Slade's  finding  that 

25.6  percent  of  12  to  13  year  olds  and 

42.7  percent  of  16  to  17  year  olds 
participate  in  promotional  programs 
such  as  Camel  Cash  or  Marlboro  miles. 
The  comment  stated: 

the  reason  for  these  apparently  high 
percentages  is  clear  from  the  most  cursory 
analysis  of  the  data  •   *   *  (Un  this 
supposedly  random  survey,  fully  45.7 
percent  of  the  households  of  12-13  year  olds 
interviewed  had  someone  at  home  who 
smoked  (37.9  percent  in  households  of  16- 
17  year  olds),  and  yet,  in  reality  only  25 
percent  of  the  American  public — half  the  rate 
of  the  population  relied  upon  by  Dr.  Slade — 
smoke.  [Thus),  the  unrepresentative  sample 
population  Dr.  Slade  employed  created  a 
significant  bias,  which  distorts  the  results  of 
this  survey  and  renders  them  entirely 
unreliable. 

Finally,  one  comment  stated  that  the 
primary  basis  for  the  provision  appeared 
to  be  data  ^^^  that  allegedly  show  that  44 
percent  of  teenage  smokers  and  27 
percent  of  teenage  nonsmokers  have 
received  nontobacco  promotional  items. 
The  comment  stated  that  the  study  is 
irrelevant  because  it  drew  no  conclusion 
as  to  the  significance  of  the  number,  nor 
did  it  indicate  how  the  teenagers 
received  the  items. 

In  response,  the  agency  concludes 
that  the  evidence  presents  a  compelling 
case  to  prohibit  the  sale  and  distribution 
of  all  nontobacco  items  that  are 
identified  with  a  cigarette  or  smokeless 
tobacco  product  brand  name  or  other 
identifying  characteristic.  The  evidence 
estabhshes  that  these  nontobacco  items 
are  readily  available  to  young  people 
and  are  attractive  and  appeaUng  to  them 
with  as  many  as  40  to  50  percent  of 
young  smokers  having  at  least  one  item 
(60  FR  41314  at  41336).  The  imagery 
and  the  item  itself  create  a  badge 
product  for  the  young  person  and 
permit  him/her  the  means  to  portray 
identification. 

FDA  has  shown  that  tobacco 
advertising  plays  out  over  many  media, 
and  that  any  media  can  effectively  carry 
the  advertising  message.  Moreover,  the 


"•'Teenage  Attitudes  anc  Behavior O^nceming 
Tobacco — Report  of  the  Findings,'  'he  George  H. 
Gallup  International  Inatitute.  Princelon,  NJ,  p.  59. 
September  1992. 


agency  recognizes  that  the  tobacco 
industry  has  exploited  loopholes  in 
partial  bans  of  advertising  to  move  its 
imagery  to  different  media.  When 
advertising  has  been  banned  or  severely 
restricted,  the  attractive  imagery  can  be 
and  has  been  rephcated  on  nontobacco 
items  that  go  anywhere,  are  seen 
everywhere,  and  are  permanent, 
durable,  and  unavoidable  By 
transferring  the  imagery  to  nontobacco 
items,  the  companies  have  "thwarted" 
the  attempts  to  reduce  the  appeal  of 
tobacco  products  to  children 

In  addition,  items,  unlike 
advertisements  in  publications  and  on 
billboards,  have  little  informational 
value.  They  exist  solely  to  entertain,  and 
to  provide  a  badge  that,  as  the  Tobacco 
Institute  asserted,  allows  the  wearer  to 
make  a  statement  about  his  "social 
group"  for  all  to  see.  But  because 
tobacco  is  not  a  normal  consumer 
product,  it  should  not  be  treated  like  a 
frivohty.  Advertising  that  seeks  to 
increase  a  person's  identification  with 
and  enjoyment  of  an  addictive  deadly 
habit  has  the  ability,  particularly  among 
young  people,  to  undermine  the 
restriction  on  access  that  FDA  is 
imposing.  For  these  reasons,  the  agency 
continues  to  find  sufficient  evidence  to 
support  a  ban  on  these  items. 

Finally,  regarding  the  unpublished 
paper  by  I>r.  Slade,  the  comment  has 
confused  the  household  smoking  rate 
with  the  overall  population  smoking 
rate.  The  smoking  rate  per  household 
can  be  as  high  as  twice  the  overall  adult 
smoking  rate.  For  example,  if  the 
smoking  rate  for  adults  were  25  percent 
and  assuming  two  adults  per  household 
and  only  one  of  the  pair  smokes,  then 
the  household  smoking  rate  could  be  as 
high  as  double  that  of  the  individual 
rate.  Therefore  the  range  of  possible 
household  smoking  rates  would  be  25 
percent  to  50  percent,  with  44  percent 
being  quite  plausible. 

Lastly,  the  comments  that  state  that 
peer  pressure  and  smoking  by  friends 
and  family  are  significant  factors  in 
influencing  a  young  person's  tobacco 
use,  rather  than  promotional  items,  fail 
to  recognize  that  if  a  young  person  is 
influenced  by  what  a  peer  says  about 
tobacco  use,  he  or  she  will  also  likely  be 
influenced  by  that  same  peer  wearing  a 
tobacco  promotional  item. 

(75)  One  comment  from  a  small 
smokeless  tobacco  company  expressed 
concern  because  much  of  the  packaging 
used  for  its  products  also  bears  its 
corporate  logo  Moreover  several  of  its 
brand  names  include  words  in  its 
corporate  logo.  Thus,  the  comment 
argues  that  FDA  might  find  that  its 


corporate  logo  is  an  "indicium  of 
product  identification"  covered  by  the 
restrictions  in  §  897.34,  The  comment 
stated  that  promotional  items  are  a 
small  but  important  part  of  its 
advertising  and  promotional  activity, 
and  these  items  allow  its  customers  to 
feel  like  a  part  of  an  extended  family.  It 
would  be  unfair,  ^he  comment  argued, 
as  well  as  harmful  to  the  company.  ;f 
FDA  were  to  determine  that  a  corporate 
logo  may  not  be  used  on  promotional 
items. 

One  comment  stated  that  the  total 
merchandising  and  ban  in  §  897.34(a)  is 
unreasonably  broad  m  scope.  It  stated 
that  it  virtuallv  limits  ail 
merchandising,  because  all  colors  or 
patterns  of  colors  are  associated  with 
some  brand  or  another  of  tobacco 
product.  The  comment  stated  that  the 
proposed  regulation  is  so  confusingly 
vague  that  one  could  argue  that  a 
"distributor"  would  be  prohibited  from 
using  the  color  red  in  any  event  for  any 
product  category ,  brand  or  corporation 
because  .Vlarlboro  brand  tobacco 
products  utilize  the  color  red. 

Another  comment  stated  that  because 
the  definitions  of    cigarette"  and 
"smokeless  tobacco  product"  are 
limited  to  tobacco  products  with 
nicotine,  the  agency  should  consider  the 
possibility  that  a  tobacco  company 
could  market  a  nicotine-free  brand 
extension  of  a  cigarette  or  a  smokeless 
tobacco  product  and  advertise  this 
product  free  of  restrictions  The 
comment  stated  that  the  advertising  for 
such  a  product  could  have  carryover 
value  for  the  nicotine  containing 
versions  of  the  product  thereby 
undermining  the  intent  of  the 
regulations. 

The  agency  agrees  that  it  needs  to 
clarify  the  scope  of  §  897, 34(a).  The 
regulation  covers  any  item  with  indicia 
of  the  brand  idendty.  If  the  corporate 
logo  is  not  an  indicium  of  a  brand 
identity,  its  use  would  not  be  prohibited 
in  nontobacco  labeling  or  advertising. 
On  the  other  hand .  if  a  corporate  logo 
includes  an  identifiable  brand  name  or 
image,  it  must  comply  with  the 
restrictions.  Any  other  posidon  would 
permit  a  company  to  evade  the  intent  of 
this  regulation  by  using  a  corporate  logo 
to  continue  to  display  brand  imagery. 
For  example,  RJR  may  continue  to  sell 
or  distribute  hats  and  tee  shirts  with  the 
name  "R  J.  Reynolds'  on  them,  but  not 
the  name  "Camei  "  Nor  can  it  put  the 
Camel  inside  the  Reynolds  logo.  The 
agency  therefore,  has  amended 
§  897  34(a)  to  state  that  the  indicia  of 
product  identification  cannot  be 
identical  or  similar  to.  or  identifiable 
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with  those  used  "for  any  brand  of 
ciagarettes  or  smokeless  tobacco". 

in  addition,  it  is  not  the  agency's 
intention  to  ban  the  use  of  registered  or 
recognizable  colors  for  all  advertising. 
Only  the  ovNTier  or  user  of  the  brand 
identification  is  prohibited  from  using 
that  color  or  pattern  of  colors  in  a 
manner  so  as  to  advertise  tobacco  or 
smoiceless  tobacco.  For  example,  Philip 
Morns  would  be  prohibited  from  using 
the  distinctive  red,  black,  and  white 
pattern  of  colors  which  identify 
Marlboro,  but  neither  RJR  nor  Joe's 
Garage  would  be  prohibited  by  the 
regulations  from  using  those  colors. 

Finally,  in  response  to  the  last 
comment,  the  agency  has  restricted  the 
coverage  of  this  regulation  to 
promotions  of  cigarettes  and  smokeless 
tobacco  products  containing  nicotine.  It 
has  no  evidence  justifying  a  broader 
coverage  of  the  regulation  to  nicotine- 
free  products  at  this  time.  However,  a 
company  could  not  give  a  nontobacco 
product  (a  nicotine  free  product)  a 
tobacco  brand  name.  This  is  exactly 
what  this  section  of  the  final  rule 
forbids. 

(76)  Several  comments  argued  that 
§  897.34(a)  constituted  a  restriction  on 
symbolic  expression  that  cannot  be 
characterized  as  commercial  speech. 
The  comments  argued  that  these  items 
do  not  propose  a  commercial 
transaction.  One  comment  argued  that 
in  Cohen  v.  California,  403  U.S.  15 
(1971),  the  Supreme  Court  recognized 
that  otherwise  objectionable  words 
worn  on  a  jacket  are  fully  protected 
speech. 

FDA  finds  no  merit  to  these 
comments.  Section  897.34(a)  on  its  face 
is  limited  only  to  manufacturers  and  to 
distributors  of  imported  cigarettes  or 
smokeless  tobacco.  It  does  not  limit  the 
rights  of  individuals  to  express 
themselves  by  wearing  an  article  of 
clothing  that  bears  a  picture  of  a 
cigarette  or  a  logo.  ^^7  what  it  does  limit 
is  the  ability  of  manufacturers  and  some 
distributors  of  tobacco  and  smokeless 
tobacco  to  do  what  is  the  essence  of 
commercial  speech — to  take  actions  to 
call  public  attention  to  the  products 
whose  logo  the  items  bear,  so  as  to 
arouse  a  desire  to  buy  those  products. 
(See  Public  Citizen  v,  FTC,  869  F.2d  at 
1554.)  Because  this  is  what  the 
nontobacco  items  that  are  the  subject  of 


§  897.34(a)  are  designed  to  do,  they 
share  all  the  characteristics  of  the 
pamphlets  that  the  Supreme  Court  in 
Bolgerv.  Youngs  Drug  Products  Corp., 
463  U.S.  60,  66-67  (1983),  found  to  be 
commercial  speech.  Consequently,  FDA 
may  regulate  the  nontobacco  items  as 
commercial  speech,  as  long  as  its 
regulation  passes  muster  under  the 
Central  Hudson  test  (see  463  U.S.  at  68). 

[77]  Some  comments  challenged  the 
constitutionality  of  the  prohibition  on 
the  use  of  a  cigarette  or  smokeless 
tobacco  brand  logo  on  nontobacco 
products  under  the  Central  Hudson  test. 
The  comments  argued  that  the 
prohibition  does  not  directly  advance 
FDA's  interest  because  the  prohibition 
is  unrelated  to  the  goal  of  protecting 
children.  The  comments  also  argued 
that  the  prohibition  is  not  narrowly 
tailored  because  it  is  not  limited  to 
children  and  not  limited  to  products 
that  are  particularly  attractive  to 
children. 

Several  comments  disagreed  and 
argued  that  the  prohibition  is  a 
constitutionally  permissible  restriction 
on  speech.  One  of  these  comments 
pointed  to  the  finding  in  the  lOM's 
Report  Growing  Up  Tobacco  Free  of  the 
effectiveness  of  this  type  of  advertising 
with  young  people.  TTie  comment  said 
that  FDA  would  therefore  be  justified  in 
prohibiting  its  use. 

FDA  has  carefully  considered  these 
comments.  The  agency  concludes  that 
the  prohibition  on  the  use  of  a  cigarette 
or  smokeless  tobacco  brand  logo  on 
nontobacco  items  is  a  permissible 
restriction  under  the  First  Amendment. 

First,  this  restriction  will  directly 
advance  FDA's  interest  in  protecting  the 
health  of  people  under  18  years  of  age. 
In  Public  Citizen  v.  FTC,  869  F.2d  at 
1549  n.  15.  the  Court  of  Appeals  for  the 
D.C.  Circuit  recognized  that  the 
nontobacco  "utilitarian  items  mi^t  be 
among  the  most  effective  forms  of 
promotion  with  respect  to  adolescents." 
This  judgment  is  consistent  with  much 
of  the  other  evidence  in  the 
administrative  record.  A  1992  Gallup 
survey  foimd  that  44  percent  of  all 
adolescent  smokers  and  27  percent  of 
adolescent  nonsmokers  owned  at  least 
one  promotional  item  from  a  tobacco 
company. "«  Testing  by  RJR  in  1988 
found  that  nontobacco  items  performed 
best  among  young  adults.  22» 


The  lOM  Report  pointed  out  that  the 
ubiquity  of  nontobacco  items  conveys 
the  impression  that  tobacco  use  is  the 
norm.  230  ^^  stated  in  section  VI.D.3.C. 
of  this  document,  this  impression,  that 
tobacco  use  is  widespread  and  accepted, 
fosters  experimentation  with  tobacco 
and  smokeless  tobacco  by  young  people. 
This  fact  led  the  lOM  to  recommend 
that  the  use  of  tobacco  product  logos  on 
nontobacco  items  be  prohibited.  231  The 
lOM  said  that  this  and  several  other 
related  steps  (including  requiring  the 
use  of  the  text -only  format)  were 
necessary  to  eliminate  those  features  of 
advertising  that  tend  to  encourage 
tobacco  use  by  children  and  youths. 

Thus,  the  prohibition  on  the  use  of 
these  logos  will  directly  advance  FDA's 
interest.  The  lOM's  recommendation 
provides  significant  evidence  of  this 
fact. 

Second,  even  though  FDA  is 
prohibiting  the  use  of  brand  logos  on 
nontobacco  items,  this  restriction  meets 
the  requirement  of  narrow  tailoring.  The 
Supreme  Court  has  held  that  a  ban  may 
satisfy  this  requirement  if  the  agency's 
judgment  is  that  it  is  "perhaps  the  only 
effective  approach"  (Board  of  Trustees 
of  the  State  ofN.Y.  v.  Fox,  492  U.S.  at 
479).  In  this  case,  FDA  has  determined 
that  a  ban  of  these  items  is  necessary  for 
several  reasons.  The  appeal  of 
something  for  nothing  items  for 
youngsters  is  great,  and  the  extent  of  the 
appeal  makes  it  virtually  impossible  to 
distinguish  among  items,  as  suggested 
by  one  comment.  As  the  lOM  pointed 
out,  these  items,  when  worn  or  used  by 
children,  are  capable  of  penetrating 
areas  of  a  child's  world  that  might  be 
off-limits  to  other  forms  of 
advertising.  ^^^  Because  they  penetrate 
the  young  persons'  world,  they  are  very 
effective  in  creating  the  sense  that 
tobacco  use  is  widely  accepted,  which, 
as  stated  in  section  VI.D.3.C.  of  this 
documentf  is  extremely  important  to 
children  and  adolescents.  "These  items 
act  like  a  badge  that  marks  an  individual 
as  a  member  of  a  group,  another 
attribute  that  makes  them  particularly 
attractive  for  young  people.  There  is  no 
way  to  limit  the  distribution  of  these 
items  to  adults  only.  The  industry 
claims  that  it  cdready  is  taking  sufficient 
acdon  to  ensure  that  only  adults  get 
these  items  ^33  but  as  the  evidence 


^*'The  fact  that  individuals  would  be  free  to 
make  their  own  articles  of  clothing  with  brand 
names  of  tobacco  products  on  them  does  not  make 
the  regulations  fatally  underinclusive.  (See  U.S.  v. 
Edge  Broadcasting  Co..  509  U.S.  434  ("Accordingly, 
the  Government  may  be  said  to  advance  its  purpose 
by  substantially  reducing  lottery  advertising,  even 
where  it  is  not  wholly  eradicated.").) 


J"  "Teenage  Attitudes  and  Behavior  Concerning 
Tobacco — Report  of  the  Findings,"  The  George  H. 
Gallup  International  Institute,  Princeton,  N],  pp.  17, 
59.  September  1992. 

^"Bolger.  M.  R..  Marketing  Besearch  Beport. 
entitled  Camel  "Big  Idea" Focus  Groups-Bound  U, 
September  21, 1988. 


"OIOM  Report,  p.  110. 

">W.,  p.  133. 

"2W..  p.  110. 

^''The  Cigarette  Advertising  and  Promotion 
Code,  subscribed  to  by  the  major  cigarette 
manufacturers,  contains  three  provisions  that 
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indicates,  a  substandal  number  of  young 
people  have  them.  As  noted  in  this 
section,  almost  one-half  of  young 
smokers  and  one-quarter  of  nonsmokers 
have  one  or  more  items.  Moreover,  even 
were  items  to  be  distributed  to  adults 
only,  this  would  not  prevent  the  wearers 
from  becoming  walking  advertisements 
that  would  continue  to  display  the 
attractive  imagery. 

For  all  these  reasons,  FDA  finds  that 
all  nontobacco  items  that  bear  cigarette 
or  smokeless  tobacco  brand  logos  are 
capable  of  playing  a  significant  role  in 
a  young  person's  decision  to  engage  in 
tobacco  use.  Because  no  distinction 
among  these  products  is  apparent,  and 
no  way  of  limiting  their  availability  to 
adults  is  possible,  FDA  finds  that  the 
most  direct  and  effective  means  of 
controlling  their  appeal  to  adolescents 
and  children  under  the  age  of  18  is  to 
prohibit  manufacturers,  distributors, 
and  retailers  of  tobacco  products  from 
distributing  or  selling  them. 

(78)  One  comment  opposed 
§  897.34(a)  because  the  comment  argued 
that  the  provision  would  impose 
restrictions  on  an  otherwise  lawful  use 
of  trademarks.  It  stated  that  §8g7.34(a) 
would  prohibit  the  right  of  any 
trademark  owner  to  use  a  trademark  for 
the  sole  reason  that  the  trademark  is 
used  by  another  pariy  on  tobacco 
products.  The  comment  stated  that 
§  897.34(a)  also  would  prevent  large 
distributors  and  retailers,  who  handle  a 
wide  variety  of  both  tobacco  and 
nontobacco  products,  from  distributing 
or  selling  any  product  which  happened 
to  bear  the  same  or  similar  mark  as  that 
used  on  a  tobacco  product.  The 
comment  stated  that,  for  example, 
grocery  markets  could  not  stock  or  sell 
Beechnut  baby  food  or  chewing  gum 
because  Beechnut  also  is  used  as  a 
trademark  for  chewring  tobacco  even 
though  the  manufacturers  are  two 
different  companies  with  the  same 
name.  It  stated  that  the  Lanham  Act  (15 
U.S.C.  1051  (1996))  would,  and  in  fact 
does,  permit  such  identically  branded 
products  to  coexist  in  the  marketplace 
because  of  the  absence  of  any  likelihood 
that  these  products  would  be  associated 
or  confused  with  each  other. 

FDA  recognizes  that  §  897.34(a)  as 
proposed  created  unintended  confusion 
and  therefore  v«ll  amend  the  provision 
to  clarify  the  agency's  meaning.  Changes 
have  been  made  that  are  intended  to 
clarify  §  897.34(a)  so  that  retailers  and 
distributors  of  domestic  tobacco 
products  are  not  included,  thus 


address  the  necessity  of  preventing  anyone  under 
the  age  of  21  from  getting  promotional  items. 


avoiding  the  problem  identified  with 
the  comment  and  making  it  possible  for 
grocers  to  sell  Beechnut  baby  food  and 
Beechnut  tobacco  products. 

(79)  Several  comments  stated  that 
§  897.34(a)  would  unlawfully  constrain 
the  separate  and  distinct  activity  of 
trademark  diversification  in  connection 
with  products  that  are  unrelated  to  the 
marketing  of  tobacco  products  by 
cigarette  manufacturers.  One  comment 
contended  that  general  bans  on  the 
licensing  of  brand  logos  pertaining  to 
tobacco  products  are  incompatible  with 
long-established  principles  of 
international  trademark  law.  The 
comment  asserted  that  the  use  of  such 
trademarks  in  a  nontobacco  context  is 
not  an  indirect  means  of  advertising  or 
promoting  tobacco  products.  The 
comment  stated  further  that  it  is  an 
increasingly  common  practice  in  many 
industries  to  "spin  off  new  products  by 
marketing  them  imder  a  trademark  that 
has  acquired  some  cachet  or  represents 
quality.  It  stated  that  such  Ucensed 
products  are  not  marketed  in  an  effort 
to  sell  the  "root"  product,  rather,  the 
trademark  has  some  "detachable" 
qualities  that  help  build  demand  for  the 
licensed  goods.  It  stated  that  the  same 
is  true  of  marketing  a  nontobacco 
product  under  the  trademark  of  a 
tobacco  product. 

FDA  caimot  agree  with  the  comments' 
claims.  While  the  agency  recognizes  that 
the  use  of  these  trademarks  on  hats  and 
tee  shirts  promotes  the  underlying 
tobacco  product  by  continuing  the 
extensive  imaging  in  these  venues. 
Moreover,  as  the  court  in  Public  Citizen, 
869  F.2d  at  1549,  n.  15,  recognized, 
branded  nontobacco  items  might  be  the 
most  effective  type  of  promotion  to 
yoimg  people.  Therefore,  failiue  to 
include  this  form  of  advertising  and 
promotion  in  the  regulation,  would 
weaken  considerably  FDA's  efforts  to 
reduce  the  appeal  of  these  products  to 
young  people  under  18,  and  would 
undermine  the  agency's  access 
restrictions. 

The  agency  also  disagrees  with  the 
comment's  suggestion  that  §  897.34(a) 
effects  a  taking  (or  deprivation  of  a 
property  right)  by  prohibiting  the  use  of 
tobacco  trademarks  to  market 
nontobacco  products.  Section  897.34(a) 
cleeirly  relates  to  commercial  speech  and 
the  comment  is  merely  attempting  to 
cloak  commercial  messages  writh  the 
issues  of  registrability  and  value  of  well- 
known  trademarks.  As  disciissed  in 
section  XI.  of  this  document,  the  agency 
has  determined  that  this  regulation  does 
not  effect  a  taking  compensable  under 
the  Fifth  Amendment. 


'Dne  comment  that  supported  FDA's 
proposal  stated  that  smokeless  tobacco 
makers  circumvent  the  FTC  regulation 
that  covers  the  use  of  brand  namfis  of 
smokeless  tobacco  products  on 
promotional  items  such  as  caps  and  tee- 
shirts.  For  instance,  rather  than  stop 
making  such  items,  U.S.  Tobacco  has 
registered  Skoal  Bandit  Racing,  Skoal — 
Copenhagen  Pro  Rodeo,  and  Skoal 
Music  as  service  marks  and  places  these 
names  on  many  of  the  items  it  offers  the 
public,  thereby  evading  FTC's 
regulation.  The  comment  stated  that  this 
experience  demonstrates  the  need  for 
regulations  of  this  sort  to  be 
comprehensive. 

The  comment  stated  further  that  there 
may  be  other  relativelv  easy  ways 
around  §897  34ia).  It  stated  that  if  the 
rights  to  a  brand  name  were  transferred 
to  an  entity  that  was  not  a  manufacturer, 
distributor,  or  retailer  that  this  separate 
entity  could  then  license  back  the  use  of 
the  brand  name  to  the  tobacco  company 
and  proceed  to  market,  license, 
distribute,  or  sell  other  goods  and 
services  using  that  same  brand  name. 
The  comment  stated  that  one  way  to 
close  this  loophole  would  be  to  require 
manufacturers  to  own  the  trademarks 
and  the  rights  to  all  associated  symbols 
for  each  brand  they  produce. 

FDA  disagrees  with  these  comments 
and  believes  that  the  concerns 
expressed  are  misplaced.  Section 
897.34(a)  prohibits  all  use  of  the  Skoal 
brand  name  on  nontobacco  items, 
whether  used  alone,  i.e.,  "SKOAL,"  or 
with  other  words,  such  as  "Skoal  Racing 
Bandit."  Ln  addition,  the  provision 
forbids  not  just  the  use  of  the  brand 
name,  logo,  etc.  by  the  manufacturer  but 
also  the  marketing,  licensing, 
distributing,  selling  of  them,  or  the 
causing  of  any  of  those  activities;  thus, 
effectively  preventing  the  type  of 
license-transfer  arrangement  described 
in  the  comment. 

(80)  Several  comments  stated  that 
FDA  caimot  ban  contests  and  lotteries 
under  section  520(e)  of  the  act,  because 
they  are  not  devices.  Moreover,  the 
comments  stated  that  existing  laws  and 
regulations  provide  adequate  protection 
and  to  the  extent  that  the  participation 
of  minors  in  these  activities  is  a  problem 
the  States  already  have  ample  power  to 
regulate  them. 

In  addition,  a  comment  stated  that 
FDA  offered  no  evidence,  or  citation  to 
studies,  that  contests,  lotteries,  or  games 
involving  tobacco  products  have 
particular  appeal  to  adolescents. 
Moreover,  the  comment  stated,  that  any 
inabiUty  to  quantify  participation  by 
youth  does  not  mean  that  the  agency 
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can  ban  an  entire  form  of  promotion  to 
adults. 

One  comment  pointed  out  that,  by 
law,  customers  wishing  to  participate  in 
games  of  chance  or  similar  promotional 
activities  must  be  adults.  The  comment 
stated  that  bannmg  such  activity  bears 
no  relationship  to  achieving  FDA's 
stated  purpose.  The  sole  effect  of  FDA's 
ban  would  be  to  unjustly  impair  the 
relationship  between  tobacco 
manufacturers,  retailers,  and  their  adult 
customers. 

One  comment  stated  that  the  agency 
should  not  prohibit  all  use  of  contests 
or  games  of  chance  by  the  tobacco 
mdustrv'  because  regulations  already 
exist  and  are  enforced  by  the  Bureau  of 
Alcohol,  Tobacco,  and  Firearms  (BATF). 

Another  comment  stated  that  the 
proposed  rule  misunderstands  the 
nature  of  such  activities,  misrepresents 
the  appeal  of  promotions,  and  assumes 
without  proof  that  promotions  induce 
young  people  to  smoke.  It  stated  that 
promotional  activities  are  not 
undertaken  to  encourage  people,  young 
or  old,  to  smoke,  but  rather  to  introduce 
existing  smokers  to  the  brand  being 
promoted  and  to  provide  them  with 
incentives  to  choose  that  brand  over 
others.  Moreover,  participation  in  such 
games  is  expressly  limited  to  smokers 
who  are  21  years  of  age  or  older 

Conversely,  one  comment  provided 
support  for  the  1995  proposed  rule.  It 
stated  that,  while  it  is  unlikely  that 
anyone  under  18  years  of  age  actually 
has  ever  received  any  of  the  major 
prizes  or  offers  from  the  give-aways,  the 
award  of  prizes  is  not  the  point  of  these 
marketing  tools.  It  stated  that  the 
consumer's  participation  in  the  fantasy 
of  the  prize  in  association  with  the 
brand  being  promoted  is  the  reason 
these  contests  are  used. 

FDA  has  been  persuaded  by  the 
comments  to  modif\-  §  897  34fb) 
regarding  lotteries  and  games  of  chance 
in  connection  wdth  nontobacco  items. 
Federal  law  already  prohibits  "any 
certificate,  coupon,  or  other  device 
purporting  to  be  or  to  represent  a  ticket, 
chance,  share,  or  an  interest  in,  or 
dependent  on,  the  event  of  a  lottery  to 
be  contained  in.  attached  to,  or  stamped, 
marked,  written,  or  pnnted  on  any 
package  of  tobacco  products"  (26  U,S,C, 
5723(C)].  B.ATF  has  issued  regulations 
enforcing  this  provision  [27  CFR 
270.311). 

In  addition,  although  no  Federal 
agency  has  issued  specific  restrictions 
on  games  of  chance  and  lotteries  in 
connection  with  advertising  of  tobacco 
products.  Federal  and  State  law  prohibit 
games,  contests,  and  lotteries  if  based  on 


product  purchase  (18  U.S.C.  1302-1307, 
1341  (1995)).  Given  these  existing 
Federal  requirements,  the  agency  has 
concluded  that  there  is  no  need  to  add 
FDA  regulations.  Therefore,  §  897.34(b) 
has  been  modified  to  delete  the 
provision  concerning  lotteries  and 
games  of  chance  but  to  continue  to  the 
prohibition  of  gifts  and  proof  of 
purchase  acquisitions. 

It  must  be  understood,  however,  that 
advertising  for  games,  lotteries,  or 
contests  may  not  contain  any  indicia  of 
product  identification  other  than  black 
text  on  a  white  background,  since  the 
advertisement  for  a  contest  in  the  name 
of  a  tobacco  brand,  or  identifiable  as  a 
tobacco  brand,  is  restricted  to  text-only 
format  as  required  in  §  897.32(a).  The 
agency  points  out  that,  as  part  of  the 
review  of  the  regulation  that  it  plans  to 
undertake  in  2  years,  FDA  intends  to 
consider  the  effect  of  games  of  chance 
and  lotteries  on  young  people  and 
determine  whether  additional 
regulations  are  necessar\'. 

Based  on  the  evidence  amassed 
during  its  investigation,  and  the  surveys 
described  in  the  preamble  to  the  1995 
proposed  rule  (60  FR  41314  at  41336) 
and  submitted  during  the  conunent 
period,  FDA  has  concluded  that 
nontobacco  items  (identified  with  a 
tobacco  brand),  either  sold,  given  away, 
or  provided  for  proof  of  purchase  are  an  ■ 
instrumental  form  of  advertising  in 
affecting  young  people's  attitudes 
towards  and  use  of  tobacco.  Moreover, 
banning  this  form  of  advertising  is 
essential  to  reduce  tobacco  consumption 
by  young  people.  This  form  of 
advertising  has  grown  in  importance 
over  the  last  20  vears.  As  discussed  in 
this  section,  expenditures  rose  from  2.1 
percent  in  1975  to  8.5  percent  in  1980 
(60  FR  41314). 

Studies — A  Gallup  survey  found  that 
about  one-half  of  young  smokers  and 
one  quarter  of  all  non-smokers,  own  at 
least  one  promotional  item  (60  FR  41314 
at  41336).  Another  study,  detailed  more 
fully  in  this  section,  found  that 
participation  in  tobacco  company 
promotions  (owning  an  item,  collecting 
coupons  for  gifts,  or  having  a  catalogue) 
by  12  to  17  year  olds  is  more  predictive 
of  suscepUbihty  to  use  of  tobacco 
products  than  smoking  by  those  close  to 
the  individual.  Another  study,  by  Slade, 
foimd  that  25.6  percent  of  12  to  13  year 
olds  and  42.7  percent  of  16  to  17  year 
olds  participate  in  promotional 
programs  such  as  Camel  Cash  and 
Marlboro  miles  (60  FR  41314  at  41336). 

Evidence  Provided  by  Industry 
Members — Two  separate  studies  done 
for  R.J,  Reynolds,  and  described  in  this 


section,  found  that  tee  shirts  were  a 
significant  source  of  information  about 
tobacco  for  some  young  people  and  that 
these  items  performed  best  among 
young  people. 

A  ban  on  this  type  of  advertising  will 
prevent  the  "something  for  nothing 
appeal"  of  give  aways  and  proofs  of 
purchase  and  will  eliminate  the  walking 
billboard,  who  can  enter  schools  and 
other  locations  where  advertising  is 
inappropriate.  Thus,  FDA  concludes 
that  the  restriction  it  is  adopting  on  this 
type  of  promotional  material  wUl 
directly  advance  FDA's  efforts  to 
substantially  reduce  consumption  of 
tobacco  products  by  children  and 
adolescents  under  18. 

8.  Section  397. 34(c) — Sponsorship  of 
Events 

Proposed  §  897.34(c)  provided  that 
"no  manufacturer,  distributor,  or  retailer 
shall  sponsor  or  cause  to  be  sponsored 
any  athletic,  musical,  artistic  or  other 
social  or  cultural  event,  in  the  brand 
name,  logo,  motto,  selling  message, 
recognizable  color  or  pattern  of  colors, 
or  any  other  indicia  of  a  product 
identification  similar  or  identical  to 
those  used  for  tobacco  or  smokeless 
tobacco  products."  Proposed  §  897.34(c) 
would  have  permitted  a  manufacturer, 
distributor,  or  retailer  to  sponsor  or 
cause  to  be  sponsored  any  athletic, 
musical,  artistic  or  other  social  or 
cidtural  event  in  the  name  of  the 
corporation  that  manufactures  the 
tobacco  product,  provided  that  both  the 
registered  corporate  name  and  the 
corporation  were  in  existence  before 
January  1, 1995. 

The  preamble  to  the  1995  proposed 
rule  explained  that  sponsorship  by 
cigarette  and  smokeless  tobacco 
companies  associates  tobacco  use  with 
exciting,  glamorous,  or  fun  events  such 
as  car  racing  and  rodeos,  and  provides 
an  opportunity  for  "embedded 
advertising"  that  actively  creates  a 
"fiiendly  familiarity"  between  tobacco 
and  sports  enthusiasts,  many  of  whom 
are  children  and  adolescents.  The 
preamble  to  the  1995  proposed  rule 
cited  several  studies  that  demonstrate 
the  impact  of  sponsorship  on  consumer 
attitudes  (60  FR  41314  at  41337  through 
41338).  The  proposed  restriction  was 
intended  to  bre^  the  link  between 
tobacco  company-sponsored  events  and 
use  of  tobacco  and  reduce  the  "friendly 
familiarity"  that  sponsorship  generates 
for  a  brand. 

(81)  FDA  received  a  substantial 
number  of  comments  concerning  the 
agency's  1995  proposal  on  sponsorship, 
including  comments  submitted  by  the 
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tobacco  industry,  motorsport  industry, 
advertising  agencies,  adult  smokers, 
medical  professionals,  public  interest 
groups,  and  racecar  drivers. 
.Approximately  300.000  individuals 
submitted  a  form  letter  that  was 
produced  by  1  tobacco  manufacturer. 
The  form  letter  inaccurately  referred  to 
the  1995  proposal  as  a  "ban  on  tobacco 
sponsorstiip  of  events  including 
concerts,  State  fairs  and  consumer 
promotions"  whereas  the  agency 
proposed  to  permit  tobacco  company 
sponsorship  of  all  events  to  continue  as 
long  as  they  are  in  the  corporate  name. 
Other  comments  submitted  by  the 
tobacco  industry,  adult  smokers,  and 
motorsport  industry  strongly  objected  to 
the  provision.  In  contrast,  those 
comments  submitted  by  public  interest 
groups,  medical  professionals,  and  some 
racecar  drivers  strongly  supported  the 
provision. 

In  response  to  comments,  the  agency 
has  modified  this  provision  to  prohibit 
all  sponsored  entries  and  teams  using 
the  brand  name  in  addition  to  the 
prohibitions  that  were  proposed. 
Moreover,  the  final  rule  clarifies  that  the 
corporate  entity  that  can  sponsor  events, 
teams  and  entries  must  not  only  be 
registered  but  that  the  registration  must 
be  in  active  use  in  the  United  States, 
and  the  corporate  name  cannot  include 
any  indicia  of  product  identification 
"that  are  identical  or  similar  to,  or 
identifiable  with,  those  used  for  any 
brand  of  cigarettes  or  smokeless 
tobacco.  ' 

(82)  Several  comments  addressed  the 
issue  of  whether  young  people  attend, 
or  even  see,  sponsorship  events.  Some 
comments  opposed  the  provision, 
arguing  that  sponsored  events  (such  as 
motorsport  events  and  seniors  golf 
tournaments)  are  created  for  and 
attended  by  adult  smokers,  and  that 
there  is  no  credible  evidence  that  these 
events  are  targeted  at,  created  for, 
attended  by,  or  even  seen  by  significant 
numbers  of  children  and  adolescents. 
One  comment  stated  that  "contrary  to 
FDA's  assertions.  "  the  industry  takes 
special  steps  to  ensure  that  material 
distributed  at  events  is  not  attractive  to 
minors.  One  comment  stated  that 
"[rlecent  industry  studies  demonstrate 
that  the  overwhelming  majority  of  fans 
at  motorsports  events  are  adults,"  and 
that  "for  example,  97  percent  of 
NASCAR  Winston  Cup  Series  race 
attendees  are  18  years  of  age  and  older 
[and]  (mlore  than  90  percent  of  NHRA 
Winston  Drag  Racing  Series  attendees 
are  21  years  old  and  older."  The 
underlying  studies  were  not,  however, 
cited  or  attached  to  the  comment. 


One  comment  added  that  motorsport 
events  are  not  seen  by  "significant" 
numbers  of  children  under  the  print 
media  standard  proposed  by  FDA  (i.e., 
the  "15  percent/2  million  benchmark"). 
The  comment  argued  that: 

[o]n  the  one  hand,  the  agency  concedes 
that  image  advertising  is  permissible  in 
publications  with  a  primarily  adult 
readership  because  "the  effect  of  such 
advertising  on  young  people  would  be 
nominal,"  but  on  the  other  hand,  it  attempts 
to  measure  the  impact  of  cigarette  brand 
sponsorships  *   *   *  by  using  statistics  on  the 
viewing  audience  of  s{X)nsored  motorsf>ort 
events  without  recognizing  that  these  ^gures 
demonstrate  the  fact  that  the  vast  majority  of 
viewers  of  such  events  are  adults. 
The  comment  stated  that: 

[I]n  fact,  the  64.05  million  underage 
viewers  of  the  354  motorspwrt  broadcasts 
studied  represents  only  7  percent  of  the  total 
viewing  audience  of  these  broadcasts.  This 
averages  out  to  180,806  underage  viewers  p>er 
event.  These  figures  are  far  below  the  15 
percent  and  two  million  readership 
benchmarks  that  are  permitted  for  image 

advertising  in  print  media. 

*  *  * 

The  comment  also  stated  that  FDA 
made  no  attempt  to  measure  the 
percentage  of  adolescents  in  the  live 
gate  of  sponsored  events,  and  that 
industry  estimates  indicate  that  the 
overwhelming  percentage  of  fans 
attending  motorsport  events  are  adults. 
•    Ohe  comment  stated  that  the  price  of 
a  typical  ticket  to  a  stock  car  race  event 
is  expensive  enough  to  preclude  adults 
from  taking  their  children  to  events  and 
to  preclude  children  themselves  from 
attending  these  events. 

Other  comments  supported  the 
provision,  stating  that  tennis 
tournaments,  sports  car,  motorcycle  and 
powerboat  racing,  and  rodeos  all  are 
aimed  at  sports  enthusiasts,  many  of 
whom  are  children  or  teenagers,  and 
that  rock  concerts  and  country  music 
festivals  are  "magnets"  for  adolescents. 

One  comment  stated  that: 

[it|  is  also  no  coincidence  that  when  the 
tobacco  industry  sponsors  events  where  the 
audience  is  almost  entirety  educated  adults, 
the  sponsorship  is  in  the  name  of  the 
corporation  (i.e.,  art  exhibits,  modem  dance 
companies),  but  when  the  event  fits  the 
psychological  image  the  tobacco  industry 
needs  to  attract  adolescents,  the  sponsorship 
is  in  the  name  of  the  brand  most  likely  to 
apfteal  to  those  children  (Virginia  Slims, 
Marlboro,  Winston,  Skoal  Bandit). 

The  agency,  which  acknowledges  the 
comments'  reports  on  the  nimiber  of 
young  people  at  events,  did  not  receive 
any  data  to  support  or  refute  these 
numbers.  However,  recent  reports  in  the 
press  indicate  that  the  number  of  young 
people  attending  these  events  may  be 
growing. 


In  NASCAR  we  found  a  great  kids' 
business.  I  was  astounded  by  their 
information,  statistics  and  demographics 
regarding  kids.  [Fred  Siebert,  president  of 
Hanna-Barbera,  Inc.,  explaining  why  the 
company  is  sponsoring  a  cartoon  race  car  to 
appear  in  NASCAR  races  emblazoned  with 
Fred  Flintstone  and  other  cartoons  on  the 
hood.)  After  reviewing  the  1995  NASCAR 
season,  we  concluded  that  a  sizable  number 
of  attendees  at  NASCAR  events  were  families 
with  kids  ages  6-11   Yet  we  felt  NASCAR 
was  not  specifically  serving  that  audience. 
[Gary  Bechtel,  owner  Diamond  Ridge 
Motorsports,  who  will  field  a  NASCAR  car 
and  team  named  Cartoon  Network  Wacky 
Racing.)  "■• 

***** 

We  looked  at  NASCAR  and  saw  how 
quickly  it  was  growing  nationally  and  the 
fact  that  so  many  families  go  to  the  races  it 
seemed  like  a  natural  fit.  ^'^ 
Moreover,  the  agency  finds  that  64.05 
million  underage  viewers  (or  180,806 
imderage  viewers  per  event)  is  clearly 
not  "insignificant."  As  discussed  in  the 
preamble  to  the  1995  proposed  rule,  the 
"Sponsor's  Report,  "  which  estimated 
the  value  of  all  product  exposure  for 
most  U.S.  automobile  races,  found  that 
354  motorsport  broadcasts  "had  a  total 
viewing  audience  of  915  million  people, 
of  whom  64  million  were  children  and 
adolescents."  The  preamble  to  the  1995 
proposed  rule  stated:  "the  impact  of 
sponsoring  televised  events  such  as 
these  automobile  races  is  perhaps  most 
apparent  when  one  realizes  that  over  10 
million  people  attended  these  events, 
while  90  times  that  number  viewed 
them  on  television"  (60  FR  41314  at  . 
41337).  In  addition,  recent  news 
accounts  indicate  that  televising  of  races 
has  increased  both  in  volume  and 
diversity.  For  example,  television  can 
often  support  three  major  races  in  1  day. 
The  two  cable  ESPN  channels  had  150 
hours  of  auto  racing  programming  in 
May,  1996,  including  95  hours  of  live 
races,  time  trials,  qualifying  and 
practice  laps.  ^'^ 

The  effect  of  sponsored  events  on  the 
young  people  who  attend  or  see  these 
events  is  enormous.  Advertising  affects 
young  people's  opinion  of  tobacco 
products,  first,  by  creating  attractive  and 
exciting  images  that  can  serve  as  a 
"badge"  or  identification,  second,  by 
utilizing  multiple  and  prolonged 
exposure  in  a  variety  of  media,  thereby 


2'«  "Diamond  Ridge  Motorsports  and  Hanna- 
Barbera.  Inc.,  to  form  Wacky  Racing  Team  Changing 
Face  of  NASCAR:  Deal  Launches  Cartoon  Network 
Consumer  Branding  Initiative,"  Business  Wire, 
November  10,  1995. 

"'  "Autotiiobile  Racing's  Widening  Appeal  Gets 
the  Flintstones  in  Sponsor  Table."  The  Times 
Union,  p.  Bit.  March  30,  1996. 

*"  Moore,  S.,  "Ladies  and  Gentlemen,  Start  Your 
Televisions,"  Washington  Post.  May  26. 1996. 
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creating  an  impression  of  prevalence 
and  normalcy  about  tobacco  use,  and 
finally,  by  associating  the  product  with 
varied  positive  events  and  images.  The 
sponsorship  of  events  by  tobacco 
companies  uniquely  achieves  all  three 
objectives.  Sponsorship  creates  an 
association  between  the  exciting, 
glamorous  or  fun  event  with  the 
sponsoring  entity  Whether  at  the  live 
gate,  or  on  television,  young  people  will 
repeatedly  see  and  begin  to  associate  the 
event,  which  they  are  enjoying,  with  the 
imagery  and  appeal  of  the  product.  All 
of  the  attendant  concerns  of  hero 
worship  of  the  sports  figures  and 
glamorization  of  the  product  by 
identification  with  the  event  are 
present,  whether  there  are  thousands  or 
hundreds  of  thousands  of  young  people 
in  attendance  Race  car  drivers  are 
extremely  popular  with  young  people 
and  often  are  looked  up  to  as  heroes. 
According  to  one  promoter  of  NASCAR 
properties,  "We've  found  that  boys  look 
to  NASCAR  drivers  the  same  way  they 
do  to  heroes,  such  as  firemen, 
policemen,  professional  fighters,  or 
astronauts."  ^^^ 

Furthermore,  sponsorship  events 
present  a  prolonged  period  of  time  in 
which  to  expose  the  audience,  including 
young  people,  to  the  imagery. 
Sponsorship  events  do  not  provide 
people  with  a  momentar\'  glimpse  at  the 
imagery,  but  from  1  to  2  or  3  hours  of 
constant  attractive  imager^-.  The 
audience  has  more  than  enough  time  to 
associate  the  images  of  the  sporting 
event  or  the  concert  with  the  product. 

The  agency  agrees  that  there  may  be 
some  events  (such  as  seniors  golf 
tournaments)  that  are  primarily 
attended  by  adult  audiences.  The 
agency  also  does  not  claim  that  all 
sponsorship  events  are  attended 
primarily  by  young  people,  but  that  the 
exposure  (which  includes  television 
broadcasts)  of  young  people  to 
sponsored  events  is  substantial.  Even  if 
a  small  percentage  of  young  people 
attend  certain  sponsorship  events,  the 
amoimt  of  television  exposure  that 
young  people  receive  is  substantial. 

In  addition,  the  agency  recognizes 
that  numbers  or  percentages  of  the 
audience  less  than  18  may  be  lower  than 
the  threshold  established  for  "adult" 
publications.  However,  the  type  of 
exposure  in  these  two  media  are 
dramatically  different.  Young  people 
reading  or  flipping  through  a  magazine 


may  momentarily  glance  at 
advertisements  if  they  are  interesting  or 
eye-catching,  and  as  a  result,  the 
exposure,  if  any,  to  one  particular 
advertisement  mav  be  brief  (the  average 
time  spent  viewing  an  advertisement  is 
about  9  seconds  ^-**)   However,  young 
people  who  attend  sponsorship  events 
or  view  them  on  television  are 
unavoidably  bombarded  with  posters, 
signs,  hats,  t-shms.  cars,  and  the  like, 
linked  with  a  fun,  exciting,  or 
glamorous  event  that  they  enjoy  for  a 
prolonged  period  of  time.  Often, 
celebrities  participating  in  these  events 
are  wearing  clothes  and  hats  bearing  the 
brand  name  and  attractive  imagery,  and 
young  people  come  to  associate  athletes 
who  they  admire  with  tobacco  products. 
The  amount  of  time  viewed  and  the 
positive  association  with  the  event  are 
incalculable  as  persuasive  messages. 
Thus,  the  agency  rejects  the  idea  of 
setting  a  minimum  attendance  threshold 
for  brand  name  advertising. 

(83)  FDA  received  many  comments 
addressing  its  use  of  the  concept  of 
"friendly  familiarity"  in  connection 
with  tobacco  sponsorship  of  events. 
Several  comments  stated  that  FDA 
misunderstood  the  theory.  ^^^  arguing 
that  sponsorships  and  promotions  do 
not  cause  young  people  to  smoke,  and 
that  FDA  has  failed  to  meet  its  burden 
of  demonstrating  that  a  ban  of  such 
activities  will  result  in  any  decrease  in 
underage  smoking.  In  fact,  according  to 
this  comment,  the  studies  demonstrate 
that  young  people  are  most  familiar 
with  the  brands  of  tobacco  that  are  most 
heavily  advertised. 

One  comment  asserted  that  since 
motorsport  advertising  and  promotion 
comprises  a  small  percentage  of  overall 
tobacco  advertising  (on  the  order  of  4  or 
5  percent  of  total  tobacco  advertising), 
there  is  little  support  for  the  conclusion 
that  tobacco  sponsorship  of  motorsports 
has  any  significant  effect  on  the  rate  of 
youth  smoking. 

One  comment  from  a  26-vear  old  ex- 
smoker  (who  began  smoking  at  age  10, 
and  smoked  for  13  years)  and  NASCAR 
racing  fan  stated: 

[M]y  favorite  driver  is  sfxsnsored  by  a  beer 
company.  I  don't  drink  and  I'm  not  going  to 
start  because  mv  favorite  driver  has  that 


"'Williams.  S..  -NASCAR  Races  into  Kid's 
Licensing,  National  Association  for  Stockcar  Auto 
Racing  Seeking  Promotional  Appeal  and  Other 
Produas.  ■  Children  s  Business,  vol,  9,  No.  7.  p.  28, 
July  1,  1994. 


»»  Fischer,  P..  J.  Rjchajds,  and  E  Bennan.  "Recall 
and  Eye  Tracking  Study  of  Adolescents  Vievring 
Tobacco  Advertisements,"  JAMA,  vol.  261,  pp.  84- 
89.  1989. 

^'oThe  comment  stated  that  "(t|be  need  to 
establish  a  'friendly  funiliarity'  with  a  brand  name 
is  not  atxiut  deciding  to  smoke  *  *  *  nor  about 
deciding  to  use  a  commodity  at  all — the  decision  to 
make  a  category  purchase  within  a  mature  product 
category  is  ALREADY  made  before  advertising 
affects  the  brand  choice  within  the  category." 


sponsor.  However-  if  I  DID  drink  already,  I 
may  switch  brands  to  support  my  driver.  All 
the  advertising  in  the  world  will  not  sway  me 
(or  most-intelligent  people)  to  do  something 
I  wouldn't  do  anyway. 

In  contrast,  several  comments  labeled 
the  1995  proposed  rule  a  "reasonable 
measure"  and  stated  that  "the  evidence 
cited  by  FDA  in  support  of  this  proposal 
is  substantial  and  entirely  consistent 
with  the  best  available  evidence."  One 
comment  supported  FDA's  sponsorship 
restrictions  because  sponsorship 
heightens  product  visibility,  molds 
consumer  attitudes,  links  the  product 
with  a  particular  Ufestyle,  and  thus 
Increases  sales. 

One  comment  commended  FDA  for 
drawing  a  "reasonable  line— one  that 
allows  tobacco  companies  to  continue  to 
sponsor  events  and  therefore  to  reap  the 
corporate  good  will  that  flows  from 
sponsorship,  but  compels  the 
companies  to  jettison  the  hard-sell 
message  that  now  typifies  these  events." 

Several  comments  stated  that  the 
events  sponsored  by  tobacco  companies 
have  a  direct  and  powerful  impact  on 
young  people  because  they  are  fun, 
exciting,  and  glamorous,  and  events 
such  as  tennis  tournaments  (Virginia 
Slims),  sports  car  (NASCAR), 
motorcycles  and  powerboat  racing, 
rodeos,  rock  concerts,  and  country 
music  festivals  are  aimed  at  sports  and 
music  enthusiasts,  including  children  or 
teenagers.  The  comment  stated  that 
when  minors  view  these  events,  either 
in-person  or  on  the  television,  they  are: 
"inundated  with  images  of  the 
brandname  or  product  logo  (which  are 
pasted  on  uniforms,  vehicles,  signs  and 
virtually  every  surface  imaginable), 
creating  a  direct  and  compelling 
association  between  the  product  and  an 
enjoyable  event." 

The  comment  stated  that  children  and 
young  adults  are  particularly  vulnerable 
to  this  sort  of  product  advertising, 
because  adolescence  is  the  time  of  life 
during  which  identities  are  shaped.  The 
comment  further  stated  that  there  is 
ample  evidence  that  demonstrates  that 
the  sponsorship  of  events  leads  to  strong 
associations  between  the  event  and  the 
brandname,  that  in  turn  influences  the 
purchasing  decisions  of  minors. 

One  comment  stated  that  Virginia 
Slims'  sponsorship  of  tennis  was  vital  to 
the  image  advertising  Philip  Morris 
used  to  sell  Virginia  Shms  tobacco  to 
adolescent  girls,  and  that  Marlboro 
sponsorship  of  racing  events  is  no  less 
effective  with  adolescent  boys.  The 
comment  stated  that  sports  sponsorship 
has  a  secondary  impact  because  "[the 
athletes  who  participate  in  the 
sponsored  event,  whether  they  be  race 
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car  drivers  or  tennis  players,  become 
walking  advertisements  and  role 
models."  The  comment  stated  that  "(ajs 
reflected  by  the  Industry's  ovm  Code, 
everyone  agrees  that  athletes  should  not 
endorse  tobacco  products  because  of  her 
potential  impact  on  children,  but  being 
a  spokesperson  for  the  Virginia  Slims 
Tennis  Tournament,  NASCAR  racing, 
etcetera  is  no  less  effective." 

The  agency  finds  that  the  evidence 
regarding  the  effect  of  advertising  and 
sponsorship  on  children's  smoking 
behavior  is  persuasive  and  more  than 
sufficient  to  justify  this  regulation.  The 
preamble  to  the  1995  proposed  rule 
described  the  available  evidence  and 
explained  why  the  agency  is  regulating 
sponsored  events.  The  evidence 
demonstrates  that  sponsorship  of 
sporting  events  by  tobacco  companies 
can  lead  young  people  to  associate 
brand  names  with  certain  life  styles  or 
activities  and  can  affect  their  purchasing 
decisions  (60  FR  41314  at  41336 
through  41338).  The  industry,  in  its 
comments,  has  questioned  the  relevance 
of  the  evidence  but  has  failed  to 
demonstrate  that  FDA's  tentative  views 
were  wrong  (the  industry's  criticisms  of 
the  individual  studies  are  described 
below). 

Sponsorship  events  actively  create  an 
association  between  tobacco  and  event 
enthusiasts.  People  under  the  age  of  18 
are  still  forming  attitudes  and  beliefs 
about  tobacco  use,  see  smoking  jmd 
smokeless  tobacco  use  as  a  coping 
mechanism,  a  gauge  of  matiuity,  a  way 
to  enter  a  new  peer  group,  or  as  a  means 
to  display  independence  (60  FR  41314 
at  41329).  This  final  rule  is  intended  to 
break  the  link  between  tobacco  brand- 
sponsored  events  and  images  and  use  of 
tobacco  by  young  people.  In  addition, 
the  tobacco  industry  itself  has 
recognized  the  vulnerability  of  young 
people  to  advertising  featuring  sports 
heroes  and  other  celebrities.  In  its  1994 
Code,  the  cigarette  industry  promised 
that  "No  sports  or  celebrity  testimonials 
shall  be  used  or  those  of  others  who 
would  have  special  appeal  to  persons 
under  21  years  of  age."  2*°  The  impact 
of  tobacco's  association  with  the  race 
driver,  the  car,  or  the  event  is  no  less 
powerful  and  no  less  persuasive. 

Finally,  although  motorsport 
advertising  comprises  only  a  small 
percent  of  overall  tobacco  advertising, 
its  effect,  Uke  that  of  magazines,  or  hats 
and  tee  shirts,  is  cumulative.  Each 
separate  advertising  venue,  in  and  of 
itself,  does  not  produce  the  entire  effect. 


However,  taken  together,  the  effect  of 
each  advertising  exposure  is  magnified 
beyond  each  discrete  exposure,  to  create 
the  impression  that  cigarette  and 
smokeless  tobacco  use  is  widespread 
and  widely  accepted.  These 
impressions,  as  stated  in  section 
rV.D.3.c.  of  this  document,  are  very 
influential  to  children  and  adolescents. 

(84)  Several  comments  criticized  in 
detail  the  studies  relied  on  by  FDA  to 
show  the  effect  that  sponsorship  has  on 
young  people. 

One  comment  stated  that  the  studies 
relied  on  by  FDA  (40  FR  41331  and 
41332)  do  not  provide  scientifically 
valid  support  for  the  conclusion  that 
there  is  a  causal  relationship  between 
the  promotional  and  sponsorship 
activities  banned  imder  §  897.34(c)  and 
the  problem  of  underage  smoking. 

The  agency  proposed  to  regulate 
sponsored  events  based  upon  its 
tentative  finding  that  the  best  evidence 
supported  such  regulation.  Although  the 
comments  argued  that  the  studies  are 
inadequate,  the  comments  offered  no 
new  evidence  to  suggest  that  the 
conclusions  are  invalid. 

(85)  One  conmient  argued  that 
although  the  conclusion  reached  by  an 
unpublished  paper  by  John  Slade  ^'♦^  is 
that  7  percent  of  the  viewing  audiences 
for  NASCAR  races  are  youths,  the 
NASCAR  Demographics  brochure  states 
that  "NASCAR  records  of  the  age  of 
persons  who  attend  motorsport  events 
show  that  only  3  percent  are  youths." 
The  comment  stated  that  this  does  not 
constitute  a  principled  basis  for 
outiawing  tobacco  company 
sponsorship  of  these  races  even  if  every 
other  assumption  FDA  makes  about  the 
impact  of  event  sponsorship  were  true. 

The  agency  disagrees  with  the 
comments  on  the  paper  by  Dr.  Slade. 
Slade's  paper  established  that  these 
events  are  attended  by  and  seen  by  a 
laige  number  of  young  people.  The 
study  measured  its  stated  objective,  it 
establishes  the  important  fact  that 
children  are  being  unavoidably  exposed 
over  and  over  again  to  attractive  and 
appeaUng  images  associated  with 
tobacco  products  at  NASCAR  events. 
The  study  establishes  that  young  people 
are  present  at  events  where  a  popular 
sport  is  associated  with  tobacco  on 
signs,  cars,  people,  etc. 

The  agency  also  disagrees  with  the 
comment  that  suggested  that  the  price  of 
tickets  to  motorsport  events  was 


sufficiently  high  to  preclude  adults  from 
taking  their  children  to  see  them  In  fact, 
some  motorsport  events  allow  children 
to  attend  free  of  charge  or  offer  discount 
tickets  for  children.  ^^^ 

(86)  One  comment  stated  that  the 
study  performed  bv  .Aitken.  et  al.  2*3  (t^je 
Aitken  study)  did  not  attempt  to  gauge 
whether  exposure  to  tobacco-sponsored 
events  or  teams  engendered  favorable 
feelings  for  tobacco  products  in  the 
surveyed  young  people  and  stated  that 
the  study  only  addressed  the  effect  of 
factors  such  as  sex.  age.  and 
socioeconomic  status  on  awareness  of 
cigarette  sponsorships  The  comment 
also  stated  that  the  .Aitken  study  did  not 
test  the  effect  of  sponsorship  activities 
in  this  country,  and  that  FDA  ignores 
the  fact  that  tobacco  companies  sponsor 
a  wider  variety  of  more  popular  sports 
in  the  United  Kingdom,  such  as 
"snooker,  cricket  and  darts."  Finally, 
the  comment  accused  FDA  of  "selective 
reading,"  citing  FDA's  omission  of  a 
statement  made  by  the  authors  when 
discussing  past  studies  that  even  though 
minors  may  be  aware  of  the 
sponsorships,  "[tjhis  of  course  does  not 
mean  that  cigarette  advertising  plays  a 
part  in  inducing  children  to  start 
smoking."  The  comment  also  criticized 
the  author  of  the  study  for  stating  that 
even  though  very  few  of  the  primary 
schoolchildren  named  John  Player 
Special  or  Marlboro  as  being  associated 
with  racing,  "[t]his  suggests  that 
linkages  or  associations  between  brand 
names  (or  their  visual  cues)  and  exciting 
sports  are  often  unconscious,  or  at  the 
very  least,  not  readily  retrieved  by 
consciousness  (Aitken  et  al.,  p.  209)." 
The  comment  claims  "(tjhat 
astonishingly  biased  hypothesis  was  not 
tested  by  any  questions  that  attempted 
to  probe  the  "unconscious"  or  the 
"consciousness"  of  the  interviewees." 

The  agency  disagrees  with  the 
comment's  criticism  of  the  Aitken 
study.  This  study  conducted  in  the 
United  Kingdom  demonstrated  that 
primary  schoolchildren  who  said  that 
they  intended  to  smoke  when  they  were 
older  tended  to  be  more  favorably 
disposed  to  cigarette  advertising. 
Moreover,  Aitken 's  comment  that  this 


'"Cigarette  Advertising  and  Promotion  Code, 
1990. 


"'  60  FR  41314  at  41337,  n.  225;  citing  Slade.  J., 
'Tobacco  Product  Advertising  During  Motorsports 
Broadcasts:  A  Quantitative  Assessment," 
presentation  at  the  9th  World  Conference  on 
Tobacco  and  Health,  October  10-14, 1994. 


^*^See,  e.g.,  Rosewater,  A..  "Retirement  is  no 
Drag  for  Prudhomnje."  Plain  Dealer,  p.  7D,  June  4, 
1996;  "Fun  Book  96/  This  Spectator  Sport;  Easy 
Over."  Newsday,  p.  80,  May  19,  1996;  Schmiedel, 
M.,  "Motor  Sports  World  Motorcycle  Trials  in 
Exeter  Next  Weekend,"  The  Providence  Journal- 
Bulletin,  p.  13D.  May  19, 1996. 

2"60  FR  41314  at  41337,  n.  226;  citing  Aitken. 
P.  P.,  D.  S.  Leathar,  and  S.  I,  Squair,  "Children's 
Awareness  of  Qgarette  Brand  Sponsorship  of  Sports 
and  Games  in  the  UK,"  Health  Education  Research, 
Theory  and  Practice,  vol.  1,  pp.  203-211,  1986. 
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study  did  not  mean  that  advertising 
plays  a  part  in  inducing  children  to  start 
smoking"  is  an  accurate  statement  of  the 
study  The  purpose  of  the  study  was  to 
examine  the  effect  of  sponsorship  on 
children's  awareness  of  tooacco 
sponsorship  and  brand  name 
identification  with  that  sport,  not  on 
their  smoking  behavior  This  fact  is  not 
a  flaw  but  a  description  of  the  study 
design  and  the  study's  limitations.  The 
study,  however,  is  quite  useful  in 
showing  the  effect  of  sponsored  events 
on  young  people's  awareness  of  brands 

In  addition,  the  comment  selectively 
quoted  a  portion  of  the  .'Mtken  study 
(regarding  linkages),  while  ignoring  the 
reason  the  statement  was  made.  The 
author  of  the  study  made  this  statement 
m  the  context  of  the  finding  that 
whereas  only  9  percent  of  the  primary 
schoolchildren  named  John  Player 
Special  or  Marlboro  as  sponsoring  or 
being  associated  with  racing  cars.  47 
percent  of  pnmary  schoolchildren  chose 
John  Player  Special  or  Marlboro  as  being 
liked  by  "someone  who  likes  excitement 
and  fast  racing  cars,"  The  authors  also 
found  that  linkages  or  associations 
between  cigarette  brand  names  (or  their 
visual  cues)  and  exciting  sponsored 
sports  can  be  elicited  by  simple 
advertisements,  even  among  children 
who  do  not  have  a  critical  awareness  of 
the  purpose  of  commercial  sponsorship. 
This  type  of  linkage  is  the  primarv' 
issue,  rather  than  whether  such 
information  is  "conscious"  or 
"unconscious"  in  nature. 

(87)  One  comment  stated  that  the 
study  performed  by  Ledworth  ^**  (the 
Led  worth  study),  which  found  that  even 
a  fairly  brief  exposure  to  tobacco 
sponsored  sporting  events  on  television 
may  increase  children's  brand 
awareness,  failed  to  control  for  other 
sources  of  information  that  could  result 
in  brand  awareness  (i.e.,  if  a  family 
member  smokes),  and  that  even  the 
author  of  the  study  stated  that  further 
investigation  needed  to  be  done  to 
determine  whether  tobacco  sports 
sponsorship  persuades  children  to 
smoke.  The  comment  also  stated  that 
FDA  cannot  extrapolate  the  study 
results  to  the  United  States  because  the 
study  was  based  on  foreign  sponsorship 
and  viewership  practices,  which  differ 
significantly  from  those  in  this  country. 
The  comment  stated  that  the  differences 
are  highlighted  by  the  fact  that  74 
percent  of  the  surveyed  children 
watched  at  least  part  of  the  snooker 


match,  and  that  the  child  viewership  of 
NASCAR  is"*   *   *  significantly  more 
limited,  at  most,  even  by  Slade's 
number,  to  7  percent." 

The  agency  disagrees  with  the 
comment  s  cnticisra  of  the  ledworth 
study.  The  Ledworth  study 
demonstrates  the  power  of  association 
between  an  event  and  brand  awareness 
among  young  people.  The  study  is 
evidence  of  the  important  link  formed 
by  that  association. 

(88)  One  r  omment  stated  that  the 
study  performed  by  Hock  et  al.  2*5  (the 
Hock  study),  which  showed  that 
nonsmoking  boys  who  saw  a  tobacco 
sponsorship  advertisement  had  a 
diminished  concern  that  tobacco  hurt 
sports  performance,  "has  no  real 
relevance  to  the  issue  of  event 
sponsorship  and  suffers  from  obvious, 
significant  methodological  flaws."  The 
comment  explained  that  the  video 
viewed  by  one  of  the  groups  contained 
an  advertisement  promoting  a  cigarette 
company's  sponsorship  of  a  sporting 
event  and  thus  reports  the  effect  of  a 
particular  advertisement,  not  the  effects 
of  the  types  of  sponsorships  at  issue 
here.  The  comment  also  stated  that 
American  tobacco  companies  are  not 
permitted  to  advertise  sponsorships  in 
this  fashion  under  15  U.S.C.  1335  (the 
television  advertising  ban).  The 
comment  argued  that  the  portion  of  the 
conclusion  quoted  by  FDA  overstates 
the  results  of  the  flawed  research 
because  the  authors  themselves 
emphasized  that  "nonsmokers"'  general 
attitudes  to  smoking  were  not 
significantly  affected  by  exposure  to 
sponsorship  events.  Finally,  the 
comment  argued  that,  among  the  group 
of  smokers,  the  authors  reported  that 
exposure  to  the  sponsorship 
advertisement  did  not  affect  the 
smokers'  brand  choices,  and  that  the 
authors  cautioned  that  "these  findings 
do  not,  in  themselves,  constitute  a  case 
for  legislation." 

The  agency  disagrees  with  the 
comment's  criticism  of  the  Hock  study. 
Although  the  advertisement  used  in  the 
Hock  study  may  have  been  different 
than  advertisements  that  appear  in  the 
United  States,  and  only  a  single 
advertisement  was  tested,  these  factors 
alone  do  not  render  the  author's 
conclusions  invalid.  Again,  most 
importantly,  the  study  provides 
evidence  that  brand  sponsorship 
produces  awareness  of  the  product  and 
the  brand  in  young  viewers.  The  agency 


also  disagrees  with  the  comment's 
assertion  that  FDA  overstated  the 
findings  of  the  study.  The  agency 
specifically  acknowledged  in  the 
preamble  to  the  1995  proposed  rule  that 
exposure  to  the  particular  advertisement 
did  not  affect  overall  attitudes  toward 
smoking  (60  FR  41314  at  41338). 

Moreover,  the  agency  disagrees  with 
the  comment  regarding  brand 
preferences  of  smokers.  As  the  study 
authors  noted,  the  study  primarily 
focused  on  nonsmokers.  Thus,  the  fact 
that  there  were  few  smokers  in  the  study 
makes  it  more  difficult  to  find 
significant  effects  on  smokers.  In 
addition,  the  authors  note  more  than 
once  that  the  effects  of  sponsorship 
appear  to  be  primarily  on  nonsmokers. 

The  important  point  of  this  study  and 
the  others  cited  by  the  agency  is  that 
sponsorship  of  events  helps  create  a 
positive  association  between  the  event 
and  the  tobacco  company.  The  child 
relates  the  event  to  the  product  and  this 
contributes  to  the  perception  that 
tobacco  use  is  acceptable  and  not 
dangerous.  This  attitude  helps  an 
environment  that  fosters 
experimentation  with  tobacco  products. 

Finally,  the  comment  asserted  that 
FDA's  reliance  on  the  two-page 
memorandum  from  Nigel  Gray  2*6  jg 
"not  only  disingenuous,  but 
demonstrates  that  FDA  has  not 
evaluated  the  data  on  which  it  purports 
to  rely."  The  conunent  stated  that  "the 
statistics  cited  in  this  study  lack  any 
explanation  or  support."  The  comment 
also  states  that  "[the  conclusions  stated 
in  the  memorandum  are  at  odds  with 
those  in  the  studies  by  Aitken  and  Hock 
cited  by  FDA"  The  conunent  stated  that 
the  author  cited  a  "Western  Australian 
survey"  that  found  that  65  percent  of  10 
to  1 1  year  olds  surveyed  beUeved  that 
tobacco  sponsorship  of  sports  is 
advertising  for  tobacco,  whereas  the 
Aitken  study  "found  that  only  4  percent 
of  10  to  11  year  olds  identified 
advertising  as  a  component  of  sports 
sponsorships  by  tobacco  companies." 
"The  comment  also  argued  that  the  study 
by  Hock  found  no  effect  of  the 
sponsorship  advertisement  on  brand 
choice,  whereas  the  memorandimi  by 
Gray  revealed  that  sponsorship  did 
effect  brand  choice. 

The  agency  recognizes  that  there  are 
problems  with  the  two-page 
memorandiun  from  Nigel  Gray  because 
the  data  on  which  it  was  based  have  not 
been  made  available.  Therefore,  the 


"*  60  FR  41314  at  41338,  n.  227;  citing  Ledworth. 
F.,  "Does  Tobacco  Sports  Sponsorship  on 
Television  Act  as  Advertising  to  Children,"  Health 
Education  Journal,  vol.  43,  uo.  4, 1984. 


2'"  Hock,  I.,  P.  Gendall.  and  M.  Stocltdale.  "Some 
Effects  of  Tobacco  Sponsorship  Advertisements  on 
Young  Males,"  International  Journal  oi  Advertising. 
/ol:  12,  pp.  25-3S,  January  1993. 


2*«  60  FR  41314  at  41338.  n.  228:  citing 
memoranduin  from  Gray,  N..  (Ami-Cancer  Council 
of  Viaoria).  to  all  members  of  the  Federal 
Parliament.  December  15,  1989. 
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agency  has  placed  no  weight  on  its 
findings  and  does  not  rely  on  it  in  the 
final  rule. 

On  the  other  hand,  the  memorandum 
cannot  be  used  to  diminish  the 
usefulness  of  'he  other  studies  that  have 
been  cited  A    arefiil  reading  of  the  data 
presented  by  tne  Aititen  study  reveals 
that  indeed  1'  percent  of  10  to  11  year 
olds  identified  advertising  as  a 
component  of  sports  sponsorship  by 
tobacco  companies.  While  it  is  true,  as 
the  comment  indicated,  that  4  percent 
mentioned  only  the  advertising 
component,  the  comment  has 
overlooked  the  fact  that  an  additional  13 
percent  of  10  to  11  year  olds  mentioned 
both  advertising  and  economic 
components. 

In  summary,  these  studies  provide 
ample  support  that  brand  name  sports 
sponsorship  produces,  for  young 
people,  memorable  associations 
between  the  sport  and  the  tobacco 
product  and  brand  name.  As  shown  in 
section  VI  B.l.  of  this  document,  young 
people  pay  attention  to  and  rely  on 
peripheral  cues  such  as  the  color  and 
the  imagery  of  advertising  for  some  of 
their  information  about  products. 
Tobacco  sponsorship  creates  powerful 
images  of  fun  and  excitement  to  add  to 
that  "information"  mix. 

(89)  FDA  had  proposed  that  entries, 
such  as  racing  cars,  or  events  or  teams 
that  participate  in  events  be  permitted 
to  display  a  brand  name  in  a  black  and 
white  text  only  format.  Thus,  although 
the  Skoal  300  would  be  prohibited,  die 
Skoal  Bandit  racing  car  could 
participate  in  a  race  event. 

Several  comments  supported  the 
provisions  requirement  for  teams  and 
entries  but  recommended  that  the 
agency  go  further  to  restrict  labeling  on 
entries  and  teams  in  sponsored  events. 
One  comment,  which  was  submitted  by 
a  "participant  in  motorsport  events," 
stated  that  "even  when  the  Marlboro 
name,  for  example,  is  removed  from  a 
racing  car  body,  the  distinctive  color 
scheme  still  sends  the  Marlboro 
message,  loud  and  clear." 

One  comment  stated  that  "under  the 
rationale  applied  to  the  regulation  on 
event  sponsorship.  *   *  •  FDA  would  be 
justified  in  restricting  tobacco 
companies  from  entry  and  team 
sponsorship."  The  comment 
recommended  that  FDA  "limit  the  scope 
of  the  terms  entries'  and  'sponsored 
events.'  for  the  breadth  of  possible 
entries  and  possible  events  is 
enormous."  The  comment  stated  that  for 
instance,  protessional  sporting  events 
such  as  football,  basketball,  baseball, 
and  hockey  games,  should  be  excluded 


from  'sponsored  events,'  so  that  tobacco 
product  brand  names  cannot  be  used  as 
the  name  of  a  professional  sports  team." 
The  comment  stated  that  the  term 
"entries"  is  ambiguous  because,  for 
example,  a  race  car  competing  in  a 
sponsored  race  would  qualify  as  an 
"entry"  uinder  the  proposed  rule,  "but 
would  the  Company  X  Choir  be 
considered  an  'entry'  when  it  appears  in 
a  sponsored  concert?" 

The  agency  has  carefully  considered 
the  comments  and  has  decided  to  delete 
"entries  and  teams  in  sponsored  events  ' 
from  the  list  of  permissible  advertising 
media  in  §  897.30(a)  and  to  specifically 
include  teams  and  entries  within  the 
scope  of  the  ban  on  sponsored  events. 
The  agency  is  persuaded  that  sponsored 
teams  and  entries,  such  as  cars:  (1) 
Create  the  same  associations  with  sports 
figures  and  other  "heroes,"  (2)  create  a 
linkage  between  a  tobacco  product  and 
an  enjoyable  and  exciting  event  when 
they  appear  as  part  of  an  event,  (3)  are 
displayed  for  a  significant  period  of 
time.  They  have  the  same  potential  to 
create  images  and  influence  children 
and  adolescents  as  does  sponsorship  of 
events,  and  (4)  are  able  to  leave  the 
eveht  and  be  seen  at  fairs  and  malls  and 
other  places  frequented  by  young 
people. 

The  agency  appreciates  the 
comment^s  suggestions  that  color  and 
imagery  are  as  problematic  as  the  brand 
name  but  advises  that  the  comment  has 
misinterpreted  the  1995  proposed  rule. 
Proposed  §  897.34(c)  stated  that 
sponsorship  would  be  prohibited  in 
"the  brand  name,  logo,  motto,  selling 
message,  recognizable  color  or  pattern  of 
colors,  or  any  other  indicia  of  a  product 
identification  similar  or  identical  to 
those  used  for  tobacco  or  smokeless 
tobacco  products."  Thus,  a  car 
sponsored  by  Philip  Morris  may  not  be 
named  after  the  Marlboro  brand  nor  be 
painted  in  the  distinctive  tri-color 
pattern. 

(90)  Some  comments  addressed  the 
issue  of  whether  sponsorship  is 
advertising.  One  comment  argued  that 
the  International  Events  Group's  (lEG) 
"lEG  Complete  Guide  to  Sponsorship" 
states  that  sponsorship  is  not 
advertising,  and  that  the  guide  explains 
that  advertising  involves  the  delivery  of 
messages  about  specific  product 
attributes,  while  sponsorship  merely 
shapes  the  consumer's  image  of  the 
brand.  Moreover,  to  the  extent  the  lEG 
is  identifying  sponsorship  as 
advertising,  the  comment  asserted  that 
the  lEG  guide  is  a  publication  by  an 
organization  that  depends  on  sponsored 
events  for  its  existence,  and  is  not  in  the 


business  of  conducting  objective, 
statistically  sound  studies  on  the  effects 
of  sponsorship.  Thus,  the  comment 
asserted,  FDA  has  not  cited  anv 
scientific  study  supporting  the  theory 
that  sponsorship  is  advertising. 

The  comment  argued  that  the  position 
that  sponsorship  and  advertising  are  one 
and  the  same  is  inconsistent  with 
pronouncements  from  Congress  and 
from  the  FTC.  The  comment  argued  that 
both  Congress  and  the  FTC  have 
recognized  that  advertising  includes 
messages  about  product  attributes  or 
appealing  visual  imagery,  and  the  use  of 
a  brand  name  to  identify  an  event 
includes  neither.  The  comment  asserted 
that  "nothing  in  the  [FTCj's  findings 
suggests  a  rationale  that  would  apply  to 
the  mere  display  of  a  logo,  trademark,  or 
other  product  identifier  when  divorced 
from  a  selling  message."  The  comment 
asserted  that  Congress  has  never 
classified  sponsorship  of  events  using 
brand  names  as  advertising,  and  that  the 
few  times  it  has  addressed  this  issue. 
Congress  has  issued  laws  that 
distinguish  advertising  from  other  forms 
of  promotion  that  do  not  have  the  same 
impact  as  advertising. 

The  comment  referred  to  an  PTC 
order  In  the  Matter  of  Lorillard  Tobacco, 
80  FTC  455,  457  (1972),  which  the 
comment  argues  defines  "advertising" 
to  include  only  those  practices  that 
typically  contain  a  selling  message;  and 
United  States  v.  R.J.  Reynolds  Tobacco 
Company,  No.  76-Civ-814  (JMC)  (SDNY 
1981),  which  the  comment  argued 
confirms  the  Government's  view  that 
the  selling  message  in  advertising,  not 
the  mere  display  of  a  logo,  was  the  focus 
of  its  concern. 

In  addition,  the  comment  argued  that 
another  Federal  agency  agrees  with  this 
interpretation.  The  comment  stated  that 
the  FCC,  expressly  permits  "logos  or 
logograms"  as  long  as  such 
announcements  do  not  contain 
"comparative  or  qualitative 
descriptions,  price  information,  calls  to 
action,  or  inducements  to  buy,  sell,  rent 
or  lease." 

In  contrast,  some  comments 
supportsed  the  assertion  that 
sponsorship  is  very  effective 
advertising.  One  comment  included  in 
its  appendices  the  transcript  of  an  ABC 
News  Day  One  story  broadcast  August 
10, 1995,  that  reported  on  the 
commercial  value  of  sponsorship.  The 
conunent  also  included  a  recent  story  in 
Winston  Cup  Scene  (October  19. 1995) 
which  describes  the  advertising  value 
that  sponsors  expect  to  receive  from 
their  sponsorships. 
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Contrary  to  the  comments  cited,  the 
FTC  asserted,  in  its  comment,  that 
sponsorship  is  advertising,  citing  its 
1 992  consent  order  involving  the 
Pinkerton  Tobacco  Co.,  (Consent  Order) 
C-3364  (1992). 

The  comment  also  stated  that  in  1995, 
the  Department  of  Justice  announced 
consent  decrees  resolving  allegations 
that  Phihp  Morris,  Inc.,  and  the  owners 
of  Madison  Square  Garden  in  New  York 
City  violated  the  Cigarette  Act's  ban 
prohibiting  advertising  for  tobacco  on 
television  and  other  media  regulated  by 
FCC  through  the  display  of  cigarette 
brand  names  and  logos  at  live  sporting 
events  that  were  broadcast  on  television 
(United  States  v.  Madison  Square 
Garden.  L  P..  No.  95-2228  (S.D.N.Y., 
April  7, 1995);  United  States  v.  Philip 
Morris,  Inc..  No.  95-1077  (D.D.C.  June  6. 
1995)).  The  consent  decrees  prohibit 
Phihp  Morris  and  Madison  Square 
Garden  from  placing  cigarette 
advertising  in  places  regularly  in  the 
camera's  focus  where  they  might  be 
seen  on  television. 

The  agency  finds  that  sponsorship  is 
advertising  within  the  scope  of  this 
regulation.  The  claim  by  the  comments 
that  the  Lorillard  and  Reynolds  Tobacco 
consent  orders  demonstrate  that  the  FTC 
does  not  find  sponsorship  to  be 
advertising  is  incorrect.  The  two  cited 
cases  are  consent  orders  that  did  not 
provide  a  definition  of  advertising  but 
limited  the  coverage  of  the  consent 
order  to  the  specific  types  of  advertising 
mentioned  in  the  order.  The  two  orders 
clearly  excluded  categories  of  obvious 
advertising  from  the  coverage  of  the 
order  (see,  e.g.,  point  of  sale 
advertisements  less  than  36  square 
inches). 

Although  the  agency  acknowledges 
that  the  "lEG  Complete  Guide  to 
Sponsorship"  (lEG  guide)  states  that 
sponsorship  is  not  advertising,  lEG  is 
creating  a  semantical  distinction 
between  one  form  of  advertising 
(traditional  media  advertising)  from 
other  types  of  advertising  (e.g., 
promotional  items,  sponsorship).  The 
lEG  giiide  states  that  "[w]hat 
sponsorship  generally  accomphshes 
better  [emphasis  added]  than 
advertising  is  establishing  qualitative 
attributes,  such  as  shaping  consumers' 
image  of  a  brand,  increasing  favorability 
ratings,  and  generating  awareness."  In 
addition,  the  lEG  guide  states  that 
sponsorship  is  more  effective  than 
advertising  in  increasing  "propensity  to 
purchase."  This  latter  description  of 
sponsorship  falls  within  the  courts 
definition  of  advertising  in  Public 
Citizen  v.  FTC,  869  F.2d  at  1554,  as 


"any  action  to  call  attention  to  a  product 
so  as  to  arouse  a  desire  to  buy." 

The  agency  finds  for  all  these  reasons 
that  sponsorship  can  be  regulated  as 
advertising  under  the  act. 

(91)  Several  conunents  ai^ed  that 
FDA  does  not  have  the  authority  to 
restrict  sponsorship  events.  One 
comment  stated  that  FDA  has  no 
authority  to  regulate  cigarette 
advertising  to  "break  the  link"  between 
sponsored  events  and  use  of  tobacco, 
and  reduce  the  "friendly  familiarity" 
that  sponsorships  generate  among  young 
people.  The  comment  stated  that  FDA 
can  prohibit  only  false  or  misleading 
restricted  device  advertising  and  cannot 
prohibit  advertising  that  simply  links  a 
name  to  a  product.  One  comment  stated 
that  it  is  difficult  to  understand  how  the 
sponsorship  of  the  IndyCar  Marlboro 
500  or  the  National  Hot  Rod  Association 
Winston  Drag  Racing  Series, 
promotional  activities  that  would  be 
prohibited  under  the  1995  proposed 
rule,  involve  the  "misbranding"  of 
tobacco  products. 

Several  comments  addressed  the  issue 
of  whether  FDA's  proposed  ban  on 
brand  name  sponsorship  violates  the 
First  Amendment.  Several  comments 
argued  that  the  proposed  restrictions  on 
advertising  and  promotional  activities 
are  overly  broad  and  violate  the  First 
Amendment  because  the  1995  proposed 
rule  would  prohibit  virtually  all  forms 
of  tobacco  sponsorship  and  advertising 
at  motorsport  events,  and  FDA  made  no 
attempt  to  limit  the  restrictions  to 
advertisements  directed  at  minors.  One 
comment  argued  that  the  provision 
would  not  directly  and  materially 
advance  the  government's  interest, 
because  there  is  no  reasonable  basis  for 
asserting  that  sponsorship  causes  youth 
tobacco  use.  The  comment  stated  that 
FDA  did  not  attempt  to  differentiate 
between  those  events  that  attract 
children  and  adolescents  and  those  that 
attract  adults.  Thus,  according  to  the 
comment,  a  ban  on  tobacco  sponsorship 
of  an  event  that  few  or  no  children  or 
adolescents  attend  will  not  directly  and 
materially  advance  a  reduction  in 
imderage  tobacco  use. 

In  contrast,  one  comment  which 
supported  the  provision  stated  that 
sponsored  events  have  a  direct  and 
powerful  impact  on  young  people,  and 
thus  there  is  a  "reasonable  fit"  under 
the  final  two  prongs  of  the  Central 
Hudson  test.  The  comment  argued  that 
the  1995  proposed  rule  is  narrowly 
tailored  because  "FDA  has  selected  the 
approach  that  best  effectuates  its  goal  of 
reducing  tobacco  consumption  by 
minors,  without  needlessly  restricting 


the  industry's  abiUty  to  sponsor  events 
and  gamer  the  good  will  that  flows  from 
such  sponsorship." 

FDA  concludes  that  sponsorship  of 
events  and  sponsored  teams  and  events 
is  an  advertising  medium  that  is 
effective  in  influencing  young  people's 
decision  to  engage  in  smoking  behavior 
and  tobacco  use. 

As  explained  in  this  section,  the 
agency  has  authority  to  restrict 
advertising  of  restricted  devices  like 
tobacco  and  smokeless  tobacco  under 
sections  520(e)  and  502(q)  of  the  act.  As 
the  studies  described  in  this  section  ^*'' 
demonstrate,  sponsorship  associates  the 
advertised  brand  with  the  event  and 
thus  shapes  the  image  of  the  brand  and 
the  individual's  image  of  tobacco  use. 
Sponsorship  of  rodeos  and  car  racing, 
for  example,  associates  the  product  with 
events  where  risks  are  high  but  socially 
approved  and  are  taken  by  individuals 
who  brave  the  odds.  ^*^  This  type  of 
situation  fits  in  very  well  with  the  image 
concerns  of  adolescent  males  described 
in  section  VI.D.4.a.  of  this  document. 

Youths  who  attend  the  sponsored 
event  are  directly  and  imavoidably 
confronted  with  messages  for  the 
sponsoring  product.  This  exposure 
creates  a  sense  of  familiarity  and 
acceptance  similar  to  that  created  by 
billboards  near  schools  and 
playgrounds. 

In  addition,  the  sponsored  events  are 
televised.  As  a  result  of  this  fact, 
through  mention  of  the  sponsor  and 
camera  shots  that  pan  the  place  where 
the  event  is  held,  awareness  of  the 
brand  is  created,  along  with  the 
associations  described  above. 

Given  these  factors,  a  restriction  on 
sponsorship  will  be  effective  in  limiting 
the  influences  on  children  and 
adolescents  to  use  tobacco  products  and 
thus  in  protecting  their  health. 
Moreover,  there  is  a  reasonable  fit 
between  the  restriction  and  FDA's 
interest.  The  restriction  focuses  on  the 
use  of  the  brand  because  of  the 
association  between  the  brand  and 
tobacco  use  249  gy  building  associations 
with  the  brand,  sponsorship  and  the 
advertising  displayed  at  the  event 
creates  a  desirable  image  for  young 
people  that  contributes  to  a  positive 
feeling  about  the  product  that  sponsor? 


"^ See  e.g..  Aitken.  P.  P.,  D.  S.  Leathar,  and  S. 
I.  Squair,  "Children's  Awareness  of  Cigarette  Brand 
Sponsorship  of  Sports  and  Game5  in  the  U.K.." 
Health  Education  Research,  vol.  1,  pp.  203-211. 
1986. 

"•lOMReport,  p.  112. 

2«Hock,  J.,  F.  Gendall,  and  M.  Stoclidale,  "Some 
Effects  of  Tobacco  Sponsorship  Advertisements  on 
Young  Males,"  International  Journal  of  Advertising, 
vol.  12.  No.  1,  lanuary  1993. 
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the  event.  TTiis  positive  image  not  only 
provides  a  brand  that  the  young  person 
might  select  but  also  adds  to  the  young 
person's  positive  feelings  about  using 
the  product.  It  is  the  creation  of  this 
association  that  FDA  wiil  prevent  by 
restricting  sponsorship. 

FDA  is  not  aware  of  any  way  to  limit 
the  restriction  to  events  that  are 
attended  by  young  people.  However, 
FDA  has  no  desire  to  restrict 
manufacturers'  abiUties  to  contribute  to 
the  community  by  sponsoring  athletic, 
cultural,  or  other  events.  Thus,  the 
agency  has  narrowly  tailored  the 
restriction  on  sponsorship  to  use  of 
brand  identification  because  it  presents 
the  harm  that  FDA  is  trying  to  eliminate. 
For  these  reasons.  FDA  concludes  that 
its  restrictions  on  sponsorship  are 
consistent  with  its  legal  authority  and 
with  the  First  Amendment. 

(92)  Several  comments  (including  one 
from  a  participant  in  motorsport  events) 
argued  that  allowing  tobacco  companies 
to  place  brand  names  and  logos  at 
highly  visible  locations  during 
broadcast  sporting  events  has  afforded 
tobacco  companies  the  opportimity  to 
circiunvent  the  Cigarette  Act.  which 
prohibited  broadcast  advertising  of 
cigarettes.  One  comment  stated  that 
tobacco  companies  receive  millions  of 
dollars  of  free  brand  name  television 
and  radio  exposure  during  these  events 
and  use  messages  in  these 
advertisements  that  are  particularly 
effective  with  children.  One  comment 
stated  that  'the  degree  to  which 
sponsoring  events  gives  tobacco 
companies  television  time  is 
staggering,"  and  "[j)ust  in  the  televising 
of  the  Indiana  500  (sic),  Marlboro 
received  almost  3  V2  hours  of  television 
exposure  and  1 46  mentions  of  its  brand 
name."  The  comment  cited  cases  where 
Congress  and  the  courts  have  already 
recognized  and  upheld  the  importance 
and  the  constitutionality  of  keeping 
tobacco  advertising  off  the  airwaves 
(Capital  Broadcasting  Co.  v.  Mitchell, 
333  F.  Supp.  582  (D.D.C.  1971),  affd  sub 
nom.  Capital  Broadcasting  Co.  v.  Acting 
Attorney  General.  405  U.S.  1000  (1972)), 
and  concluded  that  a  reviewing  court 
would  likely  sustain  the  provision 
regarding  event  sponsorship  simply 
because  it  has  become  a  pervasive  tool 
used  by  the  tobacco  industry  to  evade 
the  restriction  on  television  advertising. 

The  agency  finds  that  there  is 
adequate  support  for  its  ban  on  brand 
name  sponsorship  of  events.  As  stated 
in  the  preamble  to  the  1995  proposed 
rule  and  in  response  to  an  earlier 
comment.  "[t)he  amount  and  financial 
value  of  television  exposure  gained  by 


a  firm  can  be  substantial."  The  preamble 
to  the  1995  proposed  rule  cited  two 
studies  which  discussed  the  impact  of 
sponsoring  televised  events  and 
concluded  that: 

(t]he  impact  of  sptonsoring  televised  events 
such  as  these  automobile  races  is  perhaps 
most  apparent  when  one  realizes  that  over  10 
million  people  attended  these  events,  while 
90  times  that  number  viewed  them  on 
television. 
(60  FR  41314  at  41337) 

By  restricting  brand  name 
sponsorship  of  events,  the  final  rule  will 
eliminate  those  brand  name  sponsored 
events  that  continue  to  permit  tobacco 
product  brand  names  to  appear  on 
television. 

(93)  Several  comments  expressed 
concern  that  the  1995  proposed  rule  was 
not  sufficiently  inclusive;  specifically,  it 
did  not  prohibit  the  incorporation  of  an 
event  in  a  brand  name  by  someone  other 
than  the  tobacco  company  and  did  not 
explicitly  ban  the  use  of  the  name  of  a 
foreign  tobacco  company  in  U.S.  sport 
events.  Some  comments  stated  that 
restricting  sponsorship  of  entertainment 
and  sporting  events  to  corporate  name 
only  for  corporate  sponsors  that  had 
been  in  existence  prior  to  January  1, 
1995,  "leaves  open  many  shadow 
entities  incorporated  under  tobacco 
brand  names  because  tobacco 
transnationals  have  been  creating  these 
fi'ont  groups  for  years  to  escape 
promotion  restrictions  in  other 
countries." 

One  comment  stated  that  Canada, 
after  it  had  banned  brand  name 
sponsorship,  found  that  industry  used 
new  "corporations"  such  as  Camel 
Racing  PLC  to  continue  sponsoring  in  a 
brand  name.  Thus,  the  comments 
recommended  that  the  regulation  ensure 
that  corporate  sponsorship  of  events  be 
allowed  only  if  the  corporate  name  is 
the  name  of  the  manufacturing  entity 
and  that  the  name  has  no  similarity  to 
a  brand  name  of  any  of  that 
manufacturer's  tobacco  products. 

Several  comments  expressed  concern 
about  a  recent  trend  among  U.S. 
manufacturers  to  develop  brands  that 
are  made  by  a  corporate  entity.  For 
example,  one  comment  stated  that  RJR 
has  developed  a  series  of  brands  with  an 
art  deco  style  of  pack  design  and  is 
selling  them  through  a  wholly  owned 
subsidiary  named  Moonlight  Tobacco. 

Another  comment  stated  that  PhiUp 
Morris  has  been  test  marketing  a  brand 
called  "Dave's,"  which  it  produces 
through  a  boutique  company  named 
"Dave's  Tobacco  Company."  These 
comments  stated  that  the  agency  should 
amend  the  1995  proposed  rule  to 
prohibit  any  corporate  name  or  logo  that 


had  a  brand  name  or  product 
identification  within  it. 

Finally,  a  comment  stated  that  there 
are  many  other  existing  brand  names 
that  are  also  corporate  names,  such  as 
"Rothmans"  and  "Sampoema"  (a  brand 
of  clove  cigarette  (Kretek)  imported  from 
Indonesia)  that  are  manufactured 
overseas.  This  comment  argued  that 
non-U. S.  corporate  names  must  also  be 
included  in  the  final  rules  proscription. 

The  agency  recognizes  the  concern 
expressed  by  the  comments.  .As  stated  in 
the  preamble  to  the  1995  proposed  rule, 
the  requirement  that  the  corporation  be 
in  existence  on  January  1,  1995,  is 
intended  to  prevent  manufacturers  from 
circumventing  this  restriction  by 
incorporating  separately  each  brand  that 
they  manufacture  for  use  in  sponsorship 
(60'fR  41314  at  41336).  The  comments" 
have  suggested  that  manufacturers  may 
circiunvent  this  restriction  by  the  use  of 
shadow  entities,  many  of  which  have 
already  been  incorporated  under 
tobacco  brand  names  in  other  countries 
(or  have  been  incorporated  as  events). 
The  agency  agrees  that  the  proposed 
restrictions  do  not  prevent  this  type  of 
circumvention. 

Thus,  in  response  to  the  comments' 
suggestions,  the  agency  has  modified 
the  proposed  regulations  to  reflect  that 
the  registered  corporate  name  and 
corporation  must  have  been  in  existence 
and  registered  in  the  United  States  and 
have  been  in  active  use  in  this  country 
before  January  1, 1995.  Thus,  FDA  has 
modified  §  897.34(c)  to  state:  "Nothing 
in  this  paragraph  prevents  a 
manufacturer,  distributor,  or  retailer 
from  sponsoring  or  causing  to  be 
sponsored  any  athletic,  musical,  artistic, 
or  other  social  or  cultural  event,  or  team 
or  entry,  in  the  name  of  the  corporation 
which  manufactures  the  tobacco 
product,  provided  that  both  the 
corporate  name  and  the  corporation 
were  registered,  and  in  use  in  the 
United  States  prior  to  January  1, 1995, 
*  *   *."  This  provision  makes  clear  that 
manuTactiirers  are  free  to  sponsor  events 
in  their  corporate  name  but  contains 
language  that  will  prevent  the  type  of 
circumvention  of  the  restriction  that 
was  posited  by  the  comments. 

The  agency  also  agrees  wath  the 
comm.ents  that  suggest  that 
manufacturers  may  also  attempt  to 
circumvent  this  restriction  by  placing 
within  the  corporate  name  or  logo 
elements  of  brand  identification  such  as 
names  (Smokin'  Joe),  colors  (the  tricolor 
decoration),  etc.  Tobacco  products  can 
be  promoted  using  more  than  just  the 
brand  name.  In  fact,  the  name  may  be 
less  important  than  the  attractive 
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imagery',  recognizable  colors  and 
patterns  of  colors  (Marlboro),  characters 
and  heroes  (Joe  Camel  racecar  drivers) 
all  of  which  provide  the  user  with  a 
desired  image.  A  yellow  motorcross  bike 
with  a  head  of  a  Camel  conveys  the 
image  of  ]oe  Camel  without  the  name  of 
the  product.  Therefore,  it  is  necessary  in 
order  to  break  the  link  between  the 
event  and  the  product  to  restrict  the 
images  in  addition  to  the  name.  Thus, 
FD.^  has  modified  §  897.34(c)  so  that  it 
concludes  with  the  following  statement: 

"*   *   *  and  that  the  corporate  name  does 
not  include  any  brand  name  (alone  or  in 
conjunction  with  any  other  word),  logo, 
symbol,  motto,  selling  message,  recognizable 
color  or  pattern  of  colors,  or  any  other  indicia 
of  product  identification  identical  or  similar 
to,  or  identifiable  with,  those  used  for  any 
brand  of  cigarettes  or  smokeless  tobacco 
products. 

The  agency  also  recognizes  that  at 
some  time  in  the  future,  corporate 
entities  may  be  formed  to  sell  tobacco 
products,  which  are  new  to  the  tobacco 
business  and  in  no  way  associated  with 
current  manufacturers.  Should  those 
entities  desire  to  sponsor  events,  they 
would  be  precluded  by  the  language  of 
§  897.34(c)  from  doing  so.  The  agency 
envisions  that  such  entities  could 
petition  the  agency,  under  21  CFR  part 
10,  for  an  exemption  from  this 
provision. 

(94)  One  comment  stated  that  FDA's 
proposed  ban  on  brand-name 
sponsorship  is  an  unjustified  limitation 
on  the  right  of  private  individuals  to 
select  their  own  sponsors. 

This  comment  has  misinterpreted  the 
1995  proposed  rule.  The  rule  does  not 
limit  the    right"  of  private  individuals 
to  select  sponsors  Individuals  are  free 
to  select  any  sponsor  they  choose.  The 
rule,  however,  prohibits  the  event  from 
including  any  brand  name,  logo, 
symbols,  motto,  selling  message,  or  any 
other  indicia  of  product  identification 
similar  or  identical  to  those  used  for  any 
brand  of  cigarette  or  smokeless  tobacco. 
However,  the  final  rule  does  not  prevent 
corporate  sponsors  that  were  in 
existence  and  registered  in  the  United 
States  before  January  1.  1995,  from 
advertising  in  their  registered  corporate 
names. 

(95)  Several  comments  slated  that 
sponsorship  restrictions  would  have  a 
negative  impact  on  sports  events. 
Approximately  300,000  copies  of  one 
form  letter  were  submitted  as 
comments.  All  included  the  statement: 
"I  am  21  years  of  age  or  older  and 
oppose  the  new  regulations  proposed  by 
the  Food  and  Drug  Administration 
(Docket  No.  95N-0253J  that  would 
prohibit  tobacco  company  sponsorship 


of  entertainment  and  sporting  events." 
The  form  letter  also  stated  that  "If  FDA 
gets  control  of  tobacco  and  bans  tobacco 
sponsorships,  ticket  prices  could  rise  as 
well.  And  there  might  be  fewer  events. 
All  this  adds  up  to  consumers  being  the 
big  losers." 

One  comment  stated  "I  oppose  any 
attempt  by  President  or  FDA  to  deny 
RJR  the  right  to  sponsor  the  Winston 
Cup  Racing  Series!"  One  comment 
stated  "[b]y  banning  the  sponsorship  of 
NASCAR,  the  races  won't  get  any 
money,  and  if  they  have  to  stop  racing, 
that  will  make  me  mad,  and  I  am  too  old 
to  be  getting  mad — 75  years  [old]." 

One  comment  stated  that  because  of 
the  potential  loss  of  economic  support, 
many  events  wall  not  be  viable  if 
cigarette  company  sponsorship  is  no 
longer  available.  Several  comments 
argued  that  FDA's  proposed  ban  on 
sponsorship,  promotional  programs,  and 
contests  would  eliminate  events  enjoyed 
primarily  by  adults.  One  comment 
stated  that  "(w]e  beUeve  that  we  and 
millions  of  other  middle  class  fans  like 
us,  vdll  no  longer  be  able  to  afford  the 
NASCAR  we  love,"  One  comment  stated 
that  the  provision  "wdll  adversely  affect 
the  economy  of  the  tobacco  industry 
and  that  affects  many  people  in  many 
States,  not  just  the  racing  industry  and 
communities." 

One  comment  stated  that  the  loss  of 
sponsorship  revenue  to  race  track 
owners,  operators,  and  promoters  would 
negatively  affect  the  motorsports 
industry  because  racing  fans  will  suffer . 
in  the  form  of  increased  ticket  prices  or 
decreased  services  at  motorsports 
events,  and  increased  ticket  prices  will 
decrease  attendance  at  race  events, 
forcing  racetrack  operators  to  cut  jobs 
and  other  employee  benefits,  further 
depressing  the  economies  of  hundreds 
of  communities  around  the  nation.  The 
comment  also  stated  that  since 
motorsports  injects  hundreds  of 
milhons  of  dollars  into  local  and 
regional  economies,  particularly  in  rural 
and  suburban  communities  that  have 
been  the  hardest  hit  by  recession  and 
job  losses,  FDA's  proposed  regulation 
would  have  a  substantial  impact  on 
local  and  regional  economies  across  the 
country  and  hurt  the  future  of 
motorsports 

In  contrast,  one  comment  that 
supported  the  proposal  was  from  a 
"dedicated  car  racer,"  and  stated  that 
"the  truth  is  that  car  racing  vvdll  do  just 
fine  without  tying  its  wonderful  image 
to  the  interest  of  the  cancer  promoters." 
The  comment  stated  that: 

in  Europe  where  racing  cars  run  without 
any  cigarette  advertising  whatsoever,  f)eople 


camp  out  for  days  trying  to  get  into  the 
events,  and  that  the  recent  Formula  One 
European  Grand  Prix  was  run  in  cold 
miserable,  weather  with  packed  stands  and 
not  a  single  cigarette  logo  in  sight. 

The  comment  stated  that  "I  hope 
(FDA)  will  look  out  for  the  rest  of  us  and 
stand  firm  in  favor  of  a  ban  on  tobacco 
advertising  at  all  sporting  events." 

One  comment  stated  that  "many  of 
the  millions  of  dollars  spent  on  these 
promotions  are  available  to  the  cigarette 
industry  only  because  3,000  children 
start  smoking  each  day,"  and  "[t]his 
situation  can  be  viewed  as  an  industry 
demanding  a  bounty  of  3,000  lives  per 
day  in  exchange  for  its  financial  support 
of  the  sports,  music,  and  other 
entertainment  appealing  to  children  and 
youth." 

One  comment  stated  that: 

the  abundance  of  other  sponsors  indicates 
that  auto  racing  would  not  fail  if  tobacco 
products  are  not  allowed  to  be  event 
s]x>nsors  and  if  teams  sponsored  by  tobacco 
products  are  restricted  to  black  and  white 
uniform  and  car  designs.  Similar  fears  were 
expressed  when  cigarette  commercials  were 
banned  from  electronic  media,  but  they 
proved  groundless. 

The  comment  stated  that  sponsors  do 
not  make  a  sport  such  as  auto  racing  or 
rodeo  popular  because  auto  racing  and 
rodeo  are  "compelling,  popular 
spectator  sports  in  their  own  right."  The 
comment  stated  that  "popular  sports 
attract  sponsors  who  want  to  advertise." 
The  conmient  stated  that  "|t]he 
Olympics  would  remain  a  premier 
sporting  event  without  Coca-Cola  or 
Kodak"  and  "NASCAR  stock  car  racing 
is  among  the  most  popular  si>ectator 
sports  to  thrive."  The  comment  stated 
that  "the  audience  is  not  there  because 
of  tobacco:  tobacco  is  there  because  of 
the  audience." 

The  agency  advises  that  the  concerns 
expressed  by  some  of  these  comments 
have  misinterpreted  the  rule.  The  rule 
does  not  "prohibit  tobacco  company 
sponsorship  of  entertainment  and 
sporting  events"  or  "ban  tobacco 
sponsorships,  promotional  programs, 
and  contests."  The  rule  prohibits  a 
sponsored  event  from  being  identified 
with  a  cigarette  or  smokeless  tobacco 
product  brand  name  or  any  other 
cigarette  or  smokeless  tobacco  brand 
identifying  characteristic.  All  athletic, 
musical,  artistic,  or  other  social  or 
cultural  events  would  be  permitted  to  be 
sponsored  in  the  name  of  the  tobacco 
company  as  long  as  the  other  conditions 
in  §  897.34(c)  are  met. 

In  addition,  the  tobacco  industry 
accoimts  for  only  4  percent  of  all 
sponsored  events.  Tliis  rule  does  not 
prohibit  the  other  96  percent  of 
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nontobacco  forms  of  sponsorship  (60  FR 
41314  at  41337).  Thus,  even  if  the 
restriction  on  sponsorship  of  tobacco 
products  resulted  in  a  decrease  of 
tot)acco  company  sponsored  events,  the 
events  will  still  exist  through  the 
support  of  the  nontobacco  forms  of 
sponsorship.  The  agency  agrees  with  the 
comment  that  "auto  racing  would  not 
fail  if  tobacco  products  are  not  allowed 
to  be  event  sponsors."  Thus,  restricting 
tobacco  product  brand  name 
sponsorship  clearly  will  not  "ban  all 
sponsorship  events." 

Finally,  recent  news  stories  quote 
persons  knowledgeable  about  car  racing 
saying  racing  would  svu^'ive  without 
tobacco  sponsorship,  for  example,  one 
quote;  "If  this  happened  10  years  ago,  it 
would  have  been  crushing  to  the  racing 
industry'.  Now  people  are  lining  up  to 
take  Winston's  place."  ^'° 

In  conclusion,  FDA  finds  that 
sponsorship  of  events  (such  as  car  races, 
tennis  matches,  and  rodeos)  and  entries 
in  those  events  (race  cars  and  drivers, 
tennis  players)  can  have  a  profound 
effect  on  young  people's  attitude  about 
and  use  of  tobacco  by  providing 
multiple  and  prolonged  exposure  to  the 
brand  name  and  logo  in  a  variety  of 
media,  thereby  creating  an  impression 
of  prevalence  and  normalcy  about 
tobacco  use  (see  section  V1.D.3.C.  of  this 
document),  by  associating  the  product 
with  varied  positive  events,  images,  and 
heroes,  and  by  creating  attractive  and 
exciting  images  that  can  serve  as  a 
"badge"  or  an  identification  (see  section 
VI.D.4.a.  of  this  document).  The 
industry  itself  recognizes  the  concern 
that  sports  figures  as  endorsers  can 
create  problems  of  hero  worship  and 
emulation;  its  Code  promises  not  to 
employ  sports  or  celebrity  testimonials 
or  those  of  others  "who  would  have 
special  appeal  to  persons  under  21  years 
of  age  "  Sponsorship  creates  no  less  of 
an  association  than  an  endorsement. 
Moreover,  FDA  finds  that  restrictions  on 
sponsorship  identified  with  a  tobacco 
brand  are  necessary  to  reduce  tobacco 
use  by  young  people.  These  findings  are 
based  on  studies  and  recent  reports  that 
the  number  of  young  people  who  attend 
these  events  or  see  them  on  television 
is  significant  and  growing. 

Studies — Four  different  studies,  one 
each  by  Slade,  Aitken.  Ledworth,  and 
Hock  (60  FR  41314  at  41337  and  41338) 
and  described  further  in  this  section. 


JM Quoting  Ardy  Arani,  a  director  of  the  Atlanta- 
based  Championship  Group,  a  sports  marketing 
agency  in  Jacobsen,  C.  "Mass  Merchandisers  Jostle 
With  Tobacco  Companies  to  Cash  in  on  the  Auto 
Racing  Craze,"  The  New  York  Times,  p.  071, 
February  21.  1996. 


provide  evidence  that  sponsored  events 
of  all  types  are  attended,  and  seen  on 
television,  by  a  substantial  number  of 
young  people,  and  that  the  effect  of  the 
exposure  is  to  increase  brand  awareness 
and  association  between  the  brand  and 
the  event.  This  attitude  contributes  to  a 
sense  of  £riendly  famiUarity  about 
tobacco  use  and  a  perception  that 
tobacco  use  is  acceptable  and  common 
place. 

Surveys  on  attendance  and  TV 
audience,  described  further  in  this 
section,  estabUsh  that  attendance  by 
children  at  events  and  viewership  by 
children  and  adolescents  on  television 
are  significant.  The  preamble  to  the 
proposed  rule  used  the  number  64 
million  as  an  annual  approximation  of 
underage  viewers  of  motorsport  events 
in  addition  to  those  at  the  event  (60  FR 
41314  at  41337).  In  addition,  newspaper 
articles  detailed  in  this  section  describe 
the  increasing  importance  of  young 
people  to  sponsored  events  as  a  growing 
part  of  the  live  audience.  Moreover, 
although  less  data  is  available  on  other 
types  of  sponsored  events,  comments 
received  by  the  agency  in  response  to 
the  proposed  rule,  and  described  further 
in  this  section,  state  that  many  children 
and  teenagers  watch  tennis,  motorcycle 
and  powerboat  racing,  and  rodeos  on 
television  and  attend  and  watch  on 
television  rock  concerts  and  country 
music  festivals. 

Finally,  the  agency  has  tailored  the 
restriction  narrowly.  The  agency 
recognizes  the  importance  of  corporate 
sponsorship  in  engendering  goodwill  for 
a  company  with  its  customers  and  in 
providing  support  to  sports,  the  arts, 
and  music.  Therefore,  the  agency  has 
crafted  the  regulation  to  not  interfere 
with  this  aspect  of  sponsorship  but  has 
merely  denied  the  companies  the  right 
to  use  brand  and  product  identification, 
which  are  most  appealing  to  young 
people. 

9.  Proposed  §  897.36— False  or 
Misleading  Statements 

The  agency  proposed  in  §  897.36  that 
labeling  or  advertising  of  any  cigarette 
or  smokeless  tobacco  product: 

is  false  or  misleading  if  the  labeling  or 
advertising  contains  any  express  or  implied 
false,  deceptive,  or  misleading  statement, 
omits  important  information,  lacks  fair 
balance,  or  lacks  substantial  evidence  to 
support  any  claims  made  of  the  product. 
This  provision  would  have  explicitly 
implemented  sections  201(n),  501(a)  (21 
U.S.C.  351),  and  502(q)(l)  of  the  act. 
Section  897.36  was  meant  to  be 
illustrative  rather  than  exhaustive. 

The  agency  stated  in  the  1995 
proposed  rule  that  its  regulations 


concerning  prescription  drug 
advertising  provide  great  specificity  as 
to  what  constitutes  violative  advertising 
(part  202  (21  CFR  part  202))  but  that  this 
same  degree  of  specificity  is  not 
practical  in  the  case  of  a  widely  used 
consumer  product  like  tobacco  because 
the  advertising  for  it  contains  an 
unlimited  variety  of  claims  that  make 
categorization  difficult.  Therefore,  the 
agency  tentatively  concluded  that  it 
would  provide  general  guidance  for  the 
types  of  advertising  claims  that  will  be 
considered  violative,  rather  than  to 
attempt  to  identify  every  possible  type 
of  false  and  misleading  claim  (60  FR 
41314  at  41339  and  41340). 

(96)  Several  comments  objected  to 
various  portions  of  the  definition,  for 
example  the  phrases  "omits  important 
information"  and  "lacks  fair  balance." 
They  asserted  that  the  phrases  expand 
the  definition  of  what  constitutes 
"misleading"  advertising,  are  subjective, 
and  make  compliance  burdensome 
because  the  phrases  are  not  defined. 
Moreover,  the  comment  complained 
that  neither  "fair  balance"  nor 
"substantial  evidence"  were 
appropriately  included  in  the  definition 
of  false  and  misleading. 

Additionally,  the  comments  argued 
that  laws  regarding  false  and  misleading 
advertising  are  well  established,  and 
that  false  and  misleading  advertising  is 
subject  to  the  jurisdiction  of  the  FTC. 
The  comment  stated  that  it  was, 
therefore,  inappropriate  for  FDA  to 
establish  vague  and  overreaching 
parameters  of  "unfair  and  deceptive" 
advertising. 

One  comment  stated  that  what 
"information"  is  important  is 
undefined.  It  stated  that  there  is  always 
information  that  someone  may  consider 
"important"  (e.g..  price,  availability, 
freshness,  taste  research),  and  that  it 
would  be  unreasonable  to  allow  FDA,  or 
any  regulatory  organization  or  entity,  to 
review  tobacco  advertising  in  the 
capacity  of  determining  information  that 
should  have  been  included.  This 
comment  argued  that  the  legal 
precedent  defining  deceptive 
advertising  is  already  established  and 
should  not  be  changed  by  FDA. 

One  comment  stated  that  by 
introducing  the  word  "important'''  into 
the  proposed  standard  for  misbranding 
of  tobacco,  FDA  has  impermissibly  gone 
beyond  the  "materiality  '  test  for 
misbranding  set  forth  by  Congress  in 
section  201(n)  of  the  act,  acted 
arbitrarily  and  capriciously,  and 
proposed  a  new  standard  that  is 
unconstitutionally  vague. 


UMI 
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One  comment  stated  that  FDA  also 
proposes  that  labeling  or  advertising 
would  be  false  or  misleading  if  it  "lacks 
fair  balance."  It  stated  that  FDA  has 
obviously  borrowed  this  concept  from 
the  prescription  drug  regulations 
(§202.1(e)(5){iiji,  but  it  Ts  inapplicable 
to  tobacco.  The  comment  stated  that, 
first,  the  "fair  balance"  requirement  for 
drugs  IS  based  not  on  the  section  502 
"false  or  misleading'  prohibition  but 
rather  on  section  502(n)(3),  which 
requires  that  prescription  drug 
advertising  contain  a    true  statement" 
relatmg  to  "side  effects, 
contraindications,  and  effectiveness." 

The  comment  stated  that,  second,  as 
the  drug  regulation  makes  clear,  the 
"fair  balance"  required  is  between 
information  about  a  product's 
therapeutic  benefits  and  information 
about  its  adverse  effects  when  used.  It 
stated  that  because  no  therapeutic 
claims  are  made  for  tobacco,  the  "fair 
balance"  concept  is  simply 
inapplicable 

One  comment,  however,  stated  that, 
under  this  regulation,  advertising  for 
cigarettes  and  smokeless  tobacco  will  be 
considered  false  or  misleading  if  it 
"omits  important  information."  It  stated 
that  this  is  a  reasonable  rule,  and  that 
it  should  be  part  of  the  final  rule,  but 
it  is  one  that  may  be  difficult  for 
manufacturers  to  comply  with  absent 
guidance  from  FDA. 

FDA  has  been  persuaded  that  the 
proposed  general  guidance  in  proposed 
§897.36  on  what  might  constitute  false 
and  misleading  advertising  has  created 
unintended  confusion.  Under  section 
502(a)  and  (q)(l)  of  the  act.  any 
restricted  device  is  nusbranded  if  its 
advertising  or  labeling  is  false  or 
misleading  in  any  particular.  Section 
201(n)  of  the  act  states  that: 

If  an  article  is  alleged  to  be  misbranded 
because  the  labeling  or  advertising  is 
misleading,  then  in  determining  whether  the 
labeling  or  advertising  is  misleading  there 
shall  be  taken  into  account  (among  other 
things)  not  only  representations  made  or 
suggested  by  statement,  word,  design,  device, 
or  any  combination  thereof,  but  also  the 
extent  to  which  the  labeling  or  advertising 
fails  to  reveal  facts  material  in  the  light  of 
such  representations  or  material  with  respect 
to  consequences  which  may  result  from  the 
use  of  the  article  to  which  the  labeling  or 
advertising  relates  under  the  conditions  of 
use  prescribed  in  the  labeling  or  advertlsiiig ' 
thereof  or  under  such  conditions  of  use  as  are 
customary  or  usual. 

After  review  of  the  applicable 
provisions  of  the  act  concemmg  labeUng 
and  advertising,  the  agenc\'  has 
determined  that  those  provisions  are 
adequate  and  that  the  definition  in 
proposed  §  897.36  is  imnecessary. 


Because  cigarette  and  smokeless  tobacco 
advertising  remains  subject  to  regulatory 
action  if  it  is  false  or  misleading  in  any 
particular,  FDA  has  decided  to  delete 
§  897.36  from  the  final  rule, 

(97)  Some  comments  supporting 
proposed  §  897.36  recommended  that 
specific  restrictions  be  placed  on 
advertising  that  emphasizes  tar  and 
nicotine  levels  and  implies  a  weight 
benefit  to  tobacco  products. 

Other  comments  suggested  requiring 
the  disclosure  of  ingredients.  These 
comments  argued  that  consumers  do  not 
know  the  ingredients  of  these  products 
or  the  functions  that  these  ingredients 
serve.  It  added  that  consumers  do  not 
know  the  doses  of  nicotine  and  other 
critical  materials  that  they  ingest  with 
these  products.  The  comment  stated  that 
terms  such  as  "light"  and  "low  tar" 
have  httle  meaning  in  view  of  the 
tendency  of  consumers  to  smoke 
cigarettes  differently  depending  upon 
the  way  nicotine  delivery  has  been 
engineered.  A  comment  from  a  tobacco 
company  opposed  disclosure  of 
ingredients  fearing  loss  of  valuable  trade 
secret  mfonnation. 

The  agency  has  decided  that  these- 
comments  fall  outside  the  scope  of  this 
rulemaking  The  agency  did  not  propose 
labeling  or  advertising  restrictions 
concerning  the  levels  of  tar,  nicotine,  or 
other  components  of  cigarettes  or 
smokeless  tobacco,  or  perceived  benefits 
of  tobacco  products,  only  that  labeUng 
or  advertising  not  be  false  or  misleading. 
It  did  not  receive  comments  sufficient  to 
warrant  restrictions  addressing  these 
issues.  Consequently,  advertising  and 
labeling  claims  wall  be  evaluated  on  a 
case  by  case  basis  for  compliance  with 
sections  201(n),  502(a),  (q),  and  (r), 
510(j)  (21  U.S.C.  360(j)),  and  520(e)  of 
the  act.  Therefore,  FDA  is  not  modifying 
part  897  to  address  these  concerns  at 
this  time.  „ 

F.  Additional  First  Amendment  Issues 

Finally,  several  general  issues  were 
raised  by  commenters  concerning  the 
natiu^  of  the  protection  afforded 
commercial  speech  by  the  First 
Amendment. 

(98)  One  comment  argued  that  the 
original  understanding  of  the  First 
Amendment  was  that  truthful 
commercial  messages  are  fully 
protected. 

In  response  to  this  comment,  FDA 
points  out  that  the  Supreme  Court  took 
the  position  that  the  First  Amendment 
does  not  protect  commercial  speech  (see 
Valentine  v.  Chrestensen,  316  U.S.  52 
(1942)),  until  it  repudiated  that  position 
in  Virginia  State  Bd.  of  Pharmacy  v. 


Virginia  Citizens  Consumer  Council, 
Inc.,  425  U.S.  748  (1976).  Since  1976, 
the  Coiul  has  decided  numerous  cases, 
most  recently  Rubin  v.  Coors,  Florida 
Bar  V.  Went  For  It,  Inc.,  and  44 
Uquormart  Inc.  v.  Rhode  Island,  that 
address  the  level  of  protection  afforded 
commercial  speech  by  the  First 
Amendment.  FDA  has  followed  that 
case  law  in  its  development  of  this  final 
rule.  Therefore.  FDA  has  developed  this 
final  rule  in  accordance  with  the 
applicable  law. 

(99)  A  comment  filed  by  an 
association  of  advertising  agencies 
warned  that  the  proposed  regulations 
"estabhsh  a  dangerous  precedent  that 
could  open  the  floodgates  to  dramatic 
government  intrusion  into  the  process  of 
communication  *   *   *  and  (are]  a 
dangerous  blueprint  for  government 
censorship  of  other  kinds  of 
advertising."  The  comment  expressed 
concern  that  regulations  of  advertising 
for  tobacco  products  will  permit,  in  fact 
will  encourage,  the  future  regulation  of 
other  "controversial  products." 

Tobacco  products  are  not 
"controversial"  products  as  these 
comments  contend.  They  represent  the 
single  most  preventable  cause  of  death 
in  the  United  States  (1989  Report  to  the 
Surgeon  General  at  p.  i).  Not  only  is  the 
harm  caused  by  tobacco  use  real  (the 
comment  refers  to  "imagined  harm"), 
but  the  product  that  produces  the 
disease  and  death  is  addictive. 
Moreover,  tobacco  use  begins  among 
yoimg  people,  who-may  be  able  to 
describe  the  risks  of  tobacco  use,  but 
who  do  not  personalize  that  risk  to 
themselves.  These  young  people  begin 
to  use  tobacco  before  they  can 
adequately  weigh  the  consequences  of 
use  and  thus,  become  addicted  and 
subject  to  the  real  long  term  harms 
caused  by  tobacco  use.  That  is_^why  all 
50  States  and  the  District  of  Columbia 
outlaw  the  sale  of  tobacco  products  to 
those  under  18  years  of  age.  Finally,  as 
discussed  in  section  VI.D.  of  this 
document,  advertising  does  affect  young 
people's  decision  to  use  tobacco 
products  in  a  significant  and  material 
way.  This  is  not  an  "assertion"  made 
out  of  whole  cloth  but  a  reality.  Thus, 
regulation  of  tobacco  advertising  may 
set  a  precedent  for  future  government 
action,  but  it  sets  a  high  threshold  for 
such  regulation. 

The  Supreme  Court  has  granted  ample 
protection  to  commercial  speech,  but 
the  Court  has  also  stressed,  nothing  in 
the  First  Amendment  prevents  the 
Govenmient  from  ensuring  "that  the 
stream  of  commercial  information  flows 
cleanly  as  well  as  freely."  (See  Edenfield 
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V.  Fane,  506  U.S.  761.  768.)  One 
comment  noted:  "This  concern  takes  on 
special  force  where,  as  here,  crucial 
public  health  concerns  are  implicated, 
and  where  a  particularly  powerful  seller 
•   *    '  has  used  its  virtually  limitless 
resources  to  saturate  the  marketplace 
with  its  promotional  messages." 
The  Government's  interest  in 
protecting  the  health  of  children  and 
teenagers  through  measures  designed  to 
prevent  them  from  beginning  a  lifetime 
of  addiction  and  disease  is  of  the 
highest  order  and  is  sufficient 
justification  for  the  restrictions  finalized 
here. 

VII.  Education  Campaign 

In  the  Federal  Register  of  August  11, 
1995  (60  FR  41314).  the  Food  and  Drug 
Administration  (FDA)  proposed  to 
require  that  tobacco  companies  establish 
a  national  education  program,  using 
television  as  its  predominant  medium, 
to  discourage  children  and  adolescents 
from  using  cigarettes  and  smokeless 
tobacco  (the  1995  proposed  rule).  The 
agency  received  more  than  1 ,500 
comments  concerning  the  program, 
nearly  three-quarters  of  which  favored 
going  forward  with  it.  The  comments 
raised  many  issues  concerning  the 
program  as  proposed,  including  whether 
the  proposed  funding  would  be  either 
equitable  or  sufficient,  whether 
industry's  level  of  involvement  would 
jeopardize  its  effectiveness,  whether 
current  industry  educational  programs 
are  sufficient,  about  the  design  of  the 
educational  programs,  the 
manufacturer's  obhgations  to  cany  them 
out.  the  agency's  statutory  authority  to 
require  an  education  campaign  under 
section  520(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)(21  U.S.C. 
360j(e)).  and  the  constitutionality  of  the 
campaign  as  proposed. 

The  agency  has  reexamined  its 
statutory  authority  for  requiring  an 
education  campaign  and  believes  that 
section  518(a)  of  the  act  (21  U.S.C. 
360h(a))  is  more  appropriate  and 
practicable  than  the  restricted  device 
authority  m  section  520(eJ  of  the  act 
under  which  FDA  had  proposed  the 
education  campaign.  Under  section 
518(a)  of  the  act,  if  the  agency  finds  that 
a  device  presents  an  unreasonable  risk 
of  substantial  harm  to  the  public  health, 
that  notification  is  necessary  to 
eliminate  this  risk,  and  that  no  more 
practicable  means  is  available  under  the 
act.  then,  after  consultation  with  device 
manufacturers,  the  agency  may  issue  a 
notification  order  that  requires  them  to 
notify  the  appropriate  persons  in  a  form 
appropriate  to  eliminate  the  risk.  The 


agency  has  used  section  518(a)'s 
separate,  affirmative  grant  of  statutory 
authority  on  a  niunber  of  occasions  to 
compel  medical  device  manufacturers  to 
provide  notice  to  users  or  potential 
users  of  their  products  about  risks 
presented  by  their  use  or  misuse. 

The  agency  believes  that,  with  respect 
to  cigarettes  and  smokeless  tobacco,  it 
could  make  the  findings  required  by 
section  518(a)  of  the  act  and  so  could 
order  tobacco  manufacturers  to  notify 
young  people  about  the  substantial 
health  risks  that  tobacco  products 
present  in  a  form  appropriate  to 
eliminate  the  risk.  Tliat  is,  the  agency 
beUeves  that  it  could  find  that  cigarettes 
and  smokeless  tobacco  present  an 
unreasonable  risk  of  substantial  harm  to 
the  pubUc  health,  that  notification  is 
necessary  to  eUminate  this  risk,  and  that 
no  more  practicable  means  is  available 
under  the  act. 

The  agency  has  concluded,  therefore, 
that  it  will  not  require  an  education 
campaign  as  part  of  this  tobacco  rule. 
The  agency  intends,  however,  to  send 
letters  that  indicate  that  the  agency 
believes  that  it  could  make  the  statutory 
findings  necesseuy  to  issue  notification 
orders  under  section  518(a)  of  the  act  to 
cigarette  and  smokeless  tobacco 
manufacturers.  As  section  518(a)  of  the 
act  requires,  these  consultation  letters 
will  offer  tobacco  companies  an 
opportunity  to  consult  with  the  agency 
about  the  necessity  for,  and  specific 
requirements  of,  any  notification  orders 
before  the  agency  issues  any  orders  to 
the  companies. 

Because  the  education  campaign  will 
not  be  a  requirement  of  this  final  rule, 
the  agency  need  not  respond  to  the 
many  comments  that  it  received 
concerning  the  proposed  campaign. 
Nevertheless,  because  the  agency 
intends  to  piusue  implementation  of  an 
education  campaign  using  the 
notification  provision  of  section  518(a] 
of  the  act,  the  agency  will  respond 
briefly  to  comments  that  questioned  the 
effectiveness  and  design  of  the  proposed 
education  campaign. 

(1)  The  agency  received  comments 
questioning  the  effectiveness  of  other 
educational  campaigns  and  the  agency's 
use  of  these  campaigns  to  support  the 
position  that  a  national  educational 
campaign  would  be  effective  in  helping 
reduce  tobacco  use  among  young 
people.  Conmients  from  the  tobacco 
industry  argued  that  studies  cited  by 
FDA  are  scientifically  flawed  and 
therefore  that  the  agency  overstated  the 
likely  effects  of  the  provision.  One 
industry  comment  argued  that  FDA 


misinterpreted  a  study  by  Simonich  ^^^ 
(the  Simonicii  study),  cited  in  the 
preamble  to  the  1995  proposed  rule  to 
demonstrate  that  the  media  campaign 
conducted  under  the  Fairness  Doctrine 
(FD)  reduced  cigarette  consumption  bv 
6,2  percent  (60  FR  41314  at  41327).  The 
comment  concluded  that  the  data  from 
the  Simonich  study  indicated  that  the 
overall  effect  of  the  Fairness  Doctrine 
was  merely  a  0.4  percent  decline  in  per 
capita  consumption. 

FDA  disagrees  with  the  industry's 
interpretation  of  the  Simonich  study. 
The  agency  believes  that  the  Simonich 
study  results,  correctly  interpreted, 
indicate  that  the  FD  education  campaign 
reduced  per  capita  cigarette 
consumption  an  average  of  4.5 
percent,  ^^z  that  is,  a  4.5  percent 
reduction  in  consumption  over  the 
penod  of  time  over  which  the  FD  was 
in  effect  for  entire  quarters.  Thus,  the 
FD  education  campaign  did  plav  an 
important  role  in  reducing  per  capita 
cigarette  consumption, 

(2)  Comments  also  questioned  the 
effectiveness  of  education  programs 
cited  by  the  agency  The  tobacco 
industry's  comment  argued  that 
California's  $26  million  multi-year 
media  campaign  actually  confirmed  that 
televised  education  campaigns  do  not 
influence  youth  smoking.  Further,  the 
comment  stated  that  it  was  not  possible 
to  say  what  impact,  if  any,  a  national 
media  campaign's  introduction  or 
termination  had  on  consumption  m 
Greece  because  Greece's  educational 
television  and  radio  advertising 
campaign  was  only  one  element  of  an 
overall  education  campaign. 

With  regard  to  the  California  media 
campaign.  FDA  notes  that  this  campaign 
was  directed  to  adults,  not  young 
people.  Moreover,  the  media  campaign 
was  countered  by  increased  per  capita 
spending  by  the  tobacco  industry  in  the 
types  of  imagery-based  advertising  that 
influences  children  and  adolescents. 
Therefore,  the  agency  would  have 
expected  the  media  campaign  to  have 
had  a  greater  negative  impact  on  tobacco 
use  by  adults  than  by  children  and 


*"  Simonich,  W.  L,  "Government  Antismoking 
Policies,"  Peter  Lang  Publishing,  Inc.,  1991. 

"^  Simonich  modeled  the  effect  of  the  FD  as:  % 
A  Consumption  =  -0.063(X|  +  .46416X,.|  -f 
,464162X,,2  +  ,46416'X,-3)  where  X,  represents 
antismoking  advertising  expenditures  in  quarter  t 
and  -0.063  is  the  coefficient  for  the  FD  stock 
variable  obtained  from  the  analysis  {Id.,  p.  153). 
FDA  used  Simonich 's  model  and  his  "Estimated 
Fairness  Doctrine  Real  Advertising  Expenditure  per 
Capita  14+"  data  series  [Id-,  pp.  250,  and  259-260) 
to  calculate  the  quarterly  percent  reduction  in  per 
capita  cigarette  consumption  from  March  1967 
through  April  1970.  The  average  percent  reduction 
in  consumption  for  this  period  was  4,5  percent 
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adolescents.  FDA  continues  to  believe 
that  California's  efforts  indicate  that 
education  campaigns,  over  time,  can 
counter  and  reduce  the  impact  of 
prosmoking  efforts. 

Further,  while  the  comment  correctly 
notes  that  Greece's  national  effort  to 
reduce  smoking  included  posters, 
booklets,  and  similar  educational 
materials  distributed  through  schools, 
health  centers,  and  other  channels,  the 
primarv^  and  most  significant  element  of 
its  program  consisted  of  antismoking 
messages  broadcast  on  television  and 
radio.  FDA  continues  to  believe  the 
Greek  experience  indicates,  as  stated  in 
the  preamble  to  the  1995  proposed  rule, 
that  intensive  education  and  media 
messages  about  the  health  risks 
associated  with  tobacco  use  can  be 
effective. 

(3)  Many  comments  from  the  tobacco 
and  media  industries  and  from  adult 
smokers  argued  that  an  education 
campaign  is  unnecessary  because 
cigarette  manufacturers,  individually 
and  through  the  Tobacco  Institute,  have 
undertaken  voluntarily  a  variety  of 
educational  programs  aimed  at 
discouraging  underage  smoking,  and 
because  antismoking  lessons  are  taught 
in  schools. 

By  contrast,  other  comments 
questioned  industry's  commitment  to 
reduce  underage  use  of  tobacco 
products.  For  example,  several 
comments  emphasized  that  a  voluntary 
program  run  by  industry  in  the  mid 
1980*s  failed  to  acknowledge  that 
tobacco  is  addictive  or  causes  disease. 

FDA  agrees  with  comments  that  the 
tobacco  industry  has  failed  to  include  in 
its  voluntary  youth  educational 
programs  important  information,  such 
as  the  addictive  nat;u«  of  tobacco  and 
the  association  between  tobacco  use  and 
disease.  FDA  further  agrees  that  this 
lack  of  complete  information  about 
tobacco  products  makes  it  necessary  to 
require  that  messages  about  the  risks  of 
tobacco  use  be  directed  to  children  and 
adolescents.  The  recently  observed 
decline  in  the  proportion  of  youth  who 
see  smoking  as  dangerous,  despite  the 
widespread  dissemination  through 
schools  of  information  about  the  health 
hazards  associated  wdth  tobacco  use, 
supports  the  need  for  an  immediate 
response  to  this  problem.  Moreover, 
recent  evidence  suggests  that  school- 
based  education  programs  most 
effectively  reduce  underage  smoking 
when  used  in  conjunction  with  media 
messages. 


Vlll.  Additional  Regulatory 
Requirements 

Subpart  E  of  part  897  in  the  Food  and 
Drug  Administration's  (FDA's)  Augiist 
11,  1995,  proposed  rule  (60  FR  41314) 
would  have  consisted  of  three 
provisions:  §  897.40  would  have 
required  manufacturers  to  submit 
certain  reports  and  would  have  required 
manufacturers,  distributors,  and 
retailers  to  make  records  available  to 
FDA  upon  inspection;  §  897.42  would 
have  instructed  manufacturers, 
distributors,  and  retailers  to  comply 
with  any  more  stringent  State  or  local 
requirements  relating  to  the  sale, 
distribution,  labeling,  advertising,  or  use 
of  cigarettes  and  smokeless  tobacco  and 
would  have  notified  State  and  local 
governments  how  to  request  an  advisory 
opinion  concerning  the  preemptive 
effect  of  part  897  on  any  particular  State 
or  local  requirement;  and  §  897.44 
would  have  required  the  agency  to  take 
additional  regulatory  measures  if,  7 
years  after  the  date  of  publication  of  the 
final  rule,  the  percentage  of  people 
under  age  18  who  smoke  cigarettes  had 
not  decreased  by  50  percent  since  1994 
andJoT  the  percentage  of  males  under  18 
who  use  smokeless  tobacco  bad  not 
decreased  by  50  percent  since  1994. 

Proposed  §  897.40  Records  and 
Reports,  would  have  implemented 
sections  510(j)  and  704(a)  of  the  act  (21 
U.S.C.  360(j)  and  374(a))  with  respect  to 
cigarettes  and  smokeless  tobacco. 
Section  510(j)  of  the  act  requires  the 
submission  of  labels,  labeling,  and  a 
representative  sampling  of  advertising 
to  FDA,  and  section  704(a)  of  the  act 
gives  the  agency  inspection  authority, 
which  also  includes  the  authority  to 
examine  records,  files,  papers, 
processes,  controls,  and  facilities: 

bearing  on  whether  •  •  •  restricted 
devices  which  are  adulterated  or  misbranded 
within  the  meaning  of  this  Act,  or  which  may 
not  be  manufactured,  introduced  into 
interstate  commerce,  or  sold,  or  offered  for 
sale  by  reason  of  any  provision  of  this  Act, 
have  been  or  are  being  manufactured, 
processed,  packed,  transported,  or  held  in 
any  such  place,  or  otherwise  bearing  on 
violation  of  this  Act. 

Proposed  §  897.42  Preemption  of  State 
and  Local  Requirements  and  Requests 
for  Advisory  Opinions,  was  intended  to 
reflect  the  preemption  provision  in 
section  521(a)  of  the  act  (21  U.S.C, 
360k(a));  that  section  states,  in  relevant 
part,  that: 

no  State  or  political  subdivision  of  a  State 
may  establish  or  continue  in  effect  with 
respect  to  a  device  intended  for  human  use 
any  requirement--(l)  which  is  different  from, 
or  in  addition  to.  any  requirement  applicable 
under  this  Act  to  the  device,  and  (2)  which 


relates  to  the  safety  or  effectiveness  of  the 
device  or  to  any  other  matter  included  in  a 
requirement  applicable  to  the  device  under 
this  Act 

Proposed  §  897.42  was  also  intended  to 
recognize  that  many  States  and  local 
governments  have  enacted  iimovative 
and  effective  laws  and  regulations 
pertaining  to  cigarettes  and  smokeless 
tobacco  and  to  encourage  further 
activity  in  these  areas  (60  FR  41314  at 
41340). 

In  proposed  §  897,44  Additional 
Regulatory  Measures,  FDA  recognized 
that  many  different  factors  influence  a 
young  person's  decision  to  start 
smoking  or  to  use  smokeless  tobacco 
and  that  the  affected  industries  have 
historically  shown  their  ability  to  find 
new  ways  of  promoting  their  products 
whenever  restrictions  were  imposed  (60 
FR  41314  at  41341),  Consequently,  to 
guard  against  the  possibility  that  its 
comprehensive  regulations  might  be 
circumvented  and  to  give  firms  an 
incentive  to  take  appropriate  actions  to 
discourage  cigarette  and  smokeless 
tobacco  sales  to  people  under  18.  the 
agency  proposed  to  require  additional 
regulatory  measures  if  the  outcome- 
based  objectives  specified  in  proposed 
§  897,44  were  not  met. 

In  response  to  comments  and  upon 
further  examination  of  existing  statutory 
and  regulatory  requirements,  the  agency 
has  deleted  §§  897.40,  897.42,  and 
897.44  from  the  final  rule, 
§  897.40 — Records  and  Reports 

Proposed  §  897.40(a)  would  have 
required  each  manufactiu^r  to  submit, 
on  an  aimual  basis,  copies  of  all  labels 
(or  a  representative  sample  of  labels  if 
the  labels  would  be  similar  for  multiple 
products),  copies  of  all  labeling,  and  a 
representative  sample  of  advertising. 
Proposed  §  897.40(b)  would  have 
provided  an  address  for  such  materials. 

(1)  The  agency  received  a  number  of 
comments  from  distributors, 
wholesalers,  and  retailers  stating  that  it 
would  be  too  costly  and  time- 
consuming,  and  thus  too  burdensome 
for  small  businesses  to  submit  the 
information  required  by  proposed 
§  897,40(a)  and  hirther.  that  the 
information  collected  would  not  be     . 
useful  in  prohibiting  young  people  from 
using  tobacco  products. 

These  comments  misread  proposed 
§  897.40(a)  by  interpreting  the  section  to 
apply  to  distributors  of  tobacco 
products.  By  its  terms,  this  provision 
only  applied  to  manufacturers  of 
cigarettes  and  smokeless  tobacco.  FDA 
agrees  with  the  comments  that  it  is 
uimecessary  for  the  agency  to  receive 
labels,  labeling,  and  a  representative 
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sampling  of  advertising  for  cigarettes 
and  smokeless  tobacco  handled  by 
distributors.  In  order  to  clarify  this  point 
further,  FT).^  has  deleted  proposed 
*?  897.40(a)  and  fb).  and  is  explicitly 
exempting  distributors  of  cigarettes  and 
smokeless  tobacco  from  the  registration 
requirement  m  section  510  of  the  act. 
Exempting  distributors  from  the 
registration  requirement  results  in  their 
exemption  from  the  record  submission 
requirements  in  section  510(j)  of  the  act. 
The  agency  has  amended  the  existing 
device  registration  and  listing 
regulations  in  part  807  by  adding  a  new 
provision,  at  §  807.65{)J,  to  reflect  this 
exemption. 

FDA  is  authorized,  under  section 
510(g)(4)  of  the  act.  to  exempt  persons 
from  the  requirement  of  registering 
under  section  510  of  the  act.  The  agency 
agrees  with  the  comments  discussed 
above  that  stated  that  reporting  by 
distributors  would  be  too  burdensome 
and  would  not  result  in  any  useful 
information  FD.A  believes  that  it  will 
receive  all  the  information  it  needs  from 
manufacturers,  who  are  required  to  list 
information  with  FDA  under  section 
510  of  the  act.  Further,  there  was 
virtually  no  public  comment  supporting 
a  registration  and  listing  requirement  for 
distributors.  Based  on  these 
considerations,  FDA  finds  that  it  is 
appropriate  to  exempt  distributors  of 
cigarettes  and  smokeless  tobacco,  as 
defined  in  §  897  3(c),  from  the 
registration  requirement  in  section  510 
of  the  act  as  originally  proposed  because 
compliance  with  section  510  of  the  act 
by  di.stributors  "is  not  necessary  for  the 
protection  of  the  public  health." 

A  comment  from  the  cigarette 
industry  argued  that  §  897.40(a)  was 
inconsistent  with  the  recordkeeping 
requirements  in  part  807  (21  CFR  part 
807)  (the  device  registration  and  listing 
regulations)  by  requiring  annual 
submissions  A  comment  from  a  public 
health  organization  supported  proposed 
§  897.40.  and  stated  that  the  reporting 
requirements  were  the  same  as  those 
faced  by  other  manufacturers  of  dnig 
delivery  devices. 

Cigarette  and  smokeless  tobacco 
manufacturers  are  required  to  register 
and  Ust  under  section  510  of  the  act. 
Upon  consideration  of  the  industry 
comment,  the  agency  beUeves  it  is  more 
appropriate  for  manufacturers  to  comply 
with  the  existing  device  registration  and 
listing  requirements  in  part  807  than  to 
create  new  requirements  in  this 
regulation.  Therefore,  as  stated  earlier, 
FDA  has  deleted  proposed  §  897.40(a) 
and  (b)  from  the  rule. 


(2)  A  comment  from  the  country's 
largest  association  of  health 
professionals  supi>orted  proposed 
§897.40,  but  suggested  that  FDA  expand 
the  reporting  requirements  to  have  each 
manufacturer  monitor  brand-specific 
uptake  by  children  and  adolescents.  The 
comment  suggested  that  these  data 
could  be  used  to  supplement 
information  from  the  Monitoring  the 
Future  project  and  other  surveys  that  do 
not  currently  contain  brand-specific 
data.  The  comment  also  stated  that  cigar 
and  loose-leaf  tobacco  manufacturers 
should  be  required  to  monitor  and 
report  on  use  of  their  products  by 
people  imder  18. 

The  agency  declines  to  accept  the 
comment's  suggestions.  FDA  beUeves  it 
is  not  necessary  to  obtain  such  data  at 
this  time.  Rather,  it  is  more  appropriate 
to  allow  the  provisions  of  the  final  rule 
to  become  effective  and  to  monitor  the 
effectiveness  of  the  program  before 
considering  the  addition  of  new 
requirements.  FDA  also  notes  that  it  is 
not  asserting  jujrisdiction  over  cigars; 
cigar  manufacturers  are  not  subject  to 
the  requirements  of  this  rule. 

Proposed  §  897.40(c)  would  have 
required  manufacturers,  distributors, 
and  retailers  to  make  records  and  other 
information  available  to  FDA  inspectors 
for  purposes  of  inspection,  review, 
copying,  or  any  other  use  related  to  the 
enforcement  of  the  act. 

(3)  An  industry  comment  argued  that 
proposed  §897. 40(c) — which  required 
manufacturers,  distributors,  and 
retailers  to  "make  all  records  and  other 
information  collected  under  this  part 
and  all  records  and  other  information 
related  to  the  events  and  persons 
identified  in  such  records"  available  to 
FDA  officials — so  exceeds  FDA's 
authority  that  it  fails  the  test  set  out  in 
United  States  v.  Morton  Salt  Co.,  338 
U.S.  632.  652  (1950).  and.  therefore, 
violates  the  Foiulh  and  Fifth 
Amendments  to  the  Constitution.  The 
comment  argued  that  §  897.40(c)  may 
require  the  release,  for  example,  of 
marketing  strategies,  sales  figures, 
profits,  personnel  data,  and  proprietary 
informationv 

FDA  disagrees  with  this  comment,  but 
nevertheless,  the  agency  has  deleted 
§  897.40(c).  Part  897  does  not  add 
records  requirements  beyond  those 
appUcable  to  devices  generally  under 
existing  regulations,  e.g.,  part  803  (21 
CFR  part  803)  (medical  device 
reporting),  part  804  (21  CFR  part  804) 
(medical  device  distributor  reporting), 
part  807  (registration  and  listing),  and 
part  820  (21  CFR  part  820)  (good 
manufacturing  practice).  Section 


897.40(c),  as  proposed,  is  therefore 
unnecessary,  since  FDA  retains  the 
records,  reports,  and  inspection 
authority  with  respect  to  cigarettes  and 
smokeless  tobacco  that  it  has  with 
respect  to  other  restricted  devices.  This 
authority  is  found,  for  example,  in 
sections  510,  519,  702.  703,  and  704  of 
the  act  (21  U.S.C.  360,  3601.  372.  373. 
and  374).  In  particular,  section  704  of 
the  act  exphcitly  authorizes  the  agency 
to  inspect  records  regarding  restricted 
devices,  including  records  and  reports 
(and  the  related  research)  required 
under  section  519  of  the  act,  shipment 
data,  and  data  as  to  the  quahfications  of 
technical  and  professional  personnel 
performing  functions  subject  to  the  act, 
except  that  such  inspections  may  not 
extend  to  financial,  sales,  pricing,  or 
other  personnel  and  research  data. 

Warrantless  inspections  of  drug  and 
device  manufacturers  authorized  by 
section  704  of  the  act  are  "reasonable" 
.and  therefore  consistent  with  the  Fourth 
Amendment,  in  part  because  section 
704  delineates  the  scope  of  inspections 
with  respect  to  prescription  drugs  and 
restricted  devices.  (See  United  States  v. 
Jamieson-McKawes  Pharmaceuticals, 
651  F.2d  532,  538  and  n.9  (8th  Cir.), 
cert,  denied,  455  U.S.  1016  (1981).) 

In  particular,  section  704  of  the  act 
meets  the  test  established  by  the 
Supreme  Court,  and  cited  in  the 
comment,  that  is  applied  to  scrutinize 
administrative  subpoenas  under  the 
Fourth  Amendment's  proscription  of 
unreasonable  searches  and  seizures  and 
the  Fifth  Amendment's  Due  Process 
Clause:  "the  inquiry'  is  within  the 
authority  of  the  agency,  the  demand  is 
not  too  indefinite  and  the  information 
sought  is  reasonably  relevant"  [Morton 
Salt.  338  U.S.  at  652  (regarding  order 
requinng  report  about  compUance  vdth 
earlier  agency  order);  see  also  EEOCv. 
Shell  Oil  Co.'.  466  US  54,  72  n.26 
(1984)  (citing  Morton  Salt  regarding 
administrative  subpeona);  Reich  v. 
Montana  Sulphur  and  Chem.  Co.,  32 
F.3d  440,  448  (9th  Cir.  1994)  (same), 
cert,  denied.  115  S.Ct  1355  (1995); 
Resolution  Trust  Corp.  v.  Walde.  18 
F.3d  943.  946  (D.C.  Cir.  1994)  (same)). 

The  comment  stressed  that  §  897.40(c) 
as  proposed  failed  to  satisfy  the  first 
part  of  the  Morton  Salt  test  because  the 
act  does  not  grant  FDA  authority  to 
regulate  tobacco  products  and  because 
Congress  has  repeatedly  refused  to  give 
FDA  such  authority  As  discussed  in 
detail  in  the  1996  Jurisdictional 
Determination  annexed  hereto,  FDA  is 
extending  jurisdiction  over  tobacco 
products  by  a  lawful  application  of  the 
act.  Moreover,  the  records,  reports,  and 
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inspection  pro\dsions  in  sections  510, 
519,  702,  703,  and,  in  particular,  section 
704  of  the  act,  clearly  specify  the 
agency's  authority  to  inspect  regarding 
restricted  devices,  including  records 
and  reports  required  pursuant  to  section 
519  of  the  act.  An  inspection  of  records 
from  manufacturers,  distributors,  or 
retailers  regarding  tobacco  products — 
which  are  restricted  devices  and  which 
pursuant  to  this  rule  are  subject  to  the 
reporting  requirements  of  parts  803  and 
804 — is  therefore  "within  the  authority 
of  the  agency"  as  required  by  the 
Supreme  Court  in  Morton  Sdt  (338  U.S. 
at  652).  Moreover,  because  sections  704 
and  519  of  the  act  define  the  scope  of 
such  requests,  by  their  terms,  such 
requests  would  meet  the  second  and 
third  parts  of  the  Morton  Salt  test,  since 
they  would  not  be  "too  indefinite  and 
the  information  sought  (would  be) 
reasonably  relevant"  to  enforcement  of 
the  provisions  of  part  897  [Id.]. 

Even  in  the  absence  of  proposed 
§  897.40(c),  manufacturers,  distributors, 
and  retailers  of  cigarettes  and  smokeless 
tobacco  are  subject  to  the  same  records 
access  and  inspection  requirements  as 
are  any  manufacturers,  distributors,  and 
retailers  of  restricted  medical  devices. 
As  discussed  in  this  section,  these 
requirements  are  fully  consistent  with 
the  Fourth  and  Fifth  Amendments. 

(4)  Several  comments  from 
distributors  and  retailers  asserted  that 
the  recordkeeping  requirements  in 
proposed  §  897.40(c)  would  be 
expensive  and  especially  hard  on  small 
businesses.  A  few  comments  also 
claimed  that  proposed  §  897.40(c) 
would  not  affect  sales  to  children  and 
adolescents,  but  would  instead  result  in 
lost  business  as  distributors  or  retailers 
would  have  to  take  the  time  to  prepare 
and  to  maintain  records.  A  small 
number  of  comments  simply  opposed 
proposed  §  897.40(c)  without  providing 
any  reason  or  said  it  was  "offensive," 
"intrusive,"  or  would  not  produce  any 
useful  information  during  an  inspection. 

As  stated  previously  in  this  section, 
FDA  has  revised  the  rule  to  delete 
§  897.40(c)  entirely.  The  agency  believes 
that  the  existing  reporting  requirements 
in  other  regulations  (such  as  part  803  for 
medical  device  reporting  (as  amended 
by  this  rule),  part  804  for  medical  device 
distributor  reporting  (as  amended  by 
this  rule),  part  807  for  registration  and 
listing  (as  amended,  to  exclude 
distributors  of  cigarettes  and  smokeless 
tobacco),  and  part  820  for  good 
manufacturing  practices)  make 
proposed  §  897.40(c)  unnecessary.  The 
agency  has  also  amended  the  rule  to 
exempt  distributors  of  cigarettes  and 


smokeless  tobacco  from  part  807.  Thus, 
distributors  are  only  expected  to  comply 
with  the  medical  device  distributor 
reporting  requirements  in  part  804. 

Retailers  have  no  recordkeeping  or 
reporting  requirements  imder  part  897. 

Notwithstanding  these  changes  to  the 
rule,  FDA  believes  that  the  comments 
misunderstand  the  purpose  of 
recordkeeping  and  reporting.  The 
records  and  reports  that  were  described 
in  the  1995  proposed  rule  were  never 
intended  to  have  a  direct  role  in 
reducing  illegal  sales  to  children  and 
adolescents.  Neither  were  they  intended 
to  divert  distributor  or  retailer  stsiff  to 
ministerial  functions  or  to  intrude  into 
business  activities.  To  the  contrary, 
records  and  reports  can  help  firms  and 
FDA  ensure  compliance  with  the 
regulations.  For  manufacturers, 
distributors,  and  retailers,  records  and 
reports  demonstrate  whether  they  have 
complied  with  a  particular  requirement. 
Records  are  especially  valuable  in  this 
respect  because  FDA's  enforcement 
strategy  relies  heavily  on  site 
inspections  to  determine  whether  a 
party  has  complied  with  a  statutory  or 
regulatory  requirement,  and  records  can 
show  or  help  an  agency  inspector 
determine  whether  a  firm  has  a  good 
compliance  history.  Firms  that  have 
good  compliance  histories  usually  are 
inspected  less  frequently  than  others, 
whereas  firms  .with  poor  compliance 
histories  may  be  inspected  more 
frequently  or  more  rigorously. 

Inspections  have  other  important 
benefits  for  firms.  Inspections  can  reveal 
areas  where  firms  can  improve  their 
operations.  Inspections  also  apply  to 
firms  equally,  regardless  of  their  size,  so 
firms  that  manufacture,  distribute,  or 
sell  the  same  or  similar  products  meet 
the  same  conditions  or  requirements. 
Furthermore,  inspections,  and  FDA 
enforcement  generally,  give  consumers 
greater  assurance  in  the  products  they 
pxirchase  because  those  products  are 
held  to  the  same  standards  or 
requirements. 

For  FDA.  records  and  reports  can 
provide  information  on  current  industry 
practices  and  trends,  help  identify 
potential  problems  in  a  regulatory 
program  or  in  a  firm's  or  industry's 
practice,  and  even  conserve  agency 
resources  by  letting  the  agency 
concentrate  its  inspection  efforts  on 
firms  with  poor  comphance  histories. 

Thus,  for  these  reasons,  FDA 
disagrees  with  those  comments 
suggesting  that  recordkeeping  and 
reporting  requirements  or  FDA 
inspections  will  have  no  useful  purpose. 


§  897.42 — Preemption  of  State  and  Local 
Requirements  and  Requests  for 
Advisory  Opinions 

(5)  FDA  received  several  comments 
that  opposed  proposed  §  897.42, 
claiming  that  it  was  inconsistent  with 
the  process  for  requesting  exemptions 
from  the  preemption  requirement  in 
section  521  of  the  act.  The  agency  also 
received  some  comments  supporting 
proposed  §  897.42  precisely  because  it 
would  have  recognized  and  would  have 
preserved  more  stringent  State  and  local 
requirements. 

After  careful  consideration  and  closer 
review  of  the  act,  the  agency  has  deleted 
proposed  §  897.42  from  the  rule.  This 
issue  is  addressed  in  greater  detail  in 
section  X.  of  this  document. 

Under  §  897.44  of  the  1995  proposed 
rule,  FDA  would  have  established  goals 
of  a  50-percent  reduction  in  cigarette 
use  by  individuals  under  the  age  of  18 
years;  a  50-percent  reduction  in 
smokeless  tobacca  use  by  males  under 
the  age  of  18  years;  and  no  increase  in 
smokeless  tobacco  use  by  females  under 
the  age  of  18  years.  The  agency  stated 
it  would  take  additional  regulatory 
measures  if  these  goals  were  not  met  7 
years  after  the  pubUcation  date  of  the 
final  rule. 

FDA  derived  its  outcome-based  goals 
from  the  "Healthy  People  2000  ' 
objectives.  "Healthy  People  2000"  sets 
national  health  promotion  and  disease 
prevention  objectives  for  Americans. 
The  report  was  a  joint  effort  by  the  U.S. 
Public  Health  Service  (PHS),  the 
Institute  of  Medicine  (lOM)  at  the 
National  Academy  of  Sciences  (NAS), 
almost  300  national  membership 
organizations  such  as  the  American 
Medical  Association  (AMA),  the 
American  Academy  of  Pediatrics  (AAP), 
and  the  Blue  Cross  and  Blue  Shield 
Association,  and  all  State  health 
departments.  "Healthy  People  2000" 
established  a  basic  goal  to  reduce  by 
half  the  initiation  of  cigarette  smoking 
by  children  and  youth  by  the  year  2000. 

The  agency  proposed  measuring 
progress  toward  the  stated  goals  by  use 
of  an  objective,  scientifically  vahd,  and 
generally  accepted  survey,  such  as  the 
Monitoring  the  Future  Project  (MTFP). 
MTFP,  funded  by  the  National  Institute 
on  Drug  Abuse  (NIDA)  and 
administered  by  the  Institute  for  Social 
Research  at  the  University  of  Michigan, 
has  collected  data  on  daily  smoking  by 
12th  graders  every  year  since  1976  and 
on  smokeless  tobacco  use  by  12th 
graders  for  the  years  1986  to  1989  and 
1992  to  1995. 

The  agency  did  not  include  any 
specific  additional  requirements  in  the 
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1995  proposed  rule,  but  stated  that  FDA 
'.vouid  propose  specific  additional 
measures  when  it  publishes  a  final  rule 
dnd  invited  public  comment  on  what 
niditional  requirements  should  be 
considered. 

The  agency  received  a  number  of 
comments  arguing  that  the  agency 
should  wait  until  it  knows  specifically 
what  progress  has  been  made  toward  the 
goals  before  proposing  additional 
regulatory  measures.  This  approach 
would  allow  the  agency  to  identify 
specific  barriers  to  achieving  the  goals 
and  to  tailor  any  additional 
requirements  to  these  barriers.  Other 
comments  argued  that  FDA  must 
provide  the  public  an  opportimity  to 
comment  on  specific  additional 
regulatory  measures  before  they  would 
take  effect.  FDA  has  decided  that  there 
is  merit  to  these  comments.  At  this  time, 
therefore,  the  agency  is  not  proposing 
additional  regulatory  measures  beyond 
the  .restrictions  in  this  regulation  and 
the  requirements  under  section  518  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360h).  The 
agency  instead  plans  to  monitor 
industry  compliance  with  the  agency's 
requirements  as  well  as  the  progress 
made  toward  meeting  the  stated  goals  of 
reducing  the  use  of  tobacco  products  by 
individuals  under  the  age  of  18  within 
7  years  In  the  event  that  additional 
measures  are  necessary  to  achieve  the 
goals,  the  agency  retains  the  authority  to 
propose  and  issue  additional  regulatory 
requirements  in  a  future  rulemaiking 
proceeding. 

FDA  received  approximately  60 
individual  comments  related  to  this 
provision,  about  evenly  divided  in 
support  and  opposition.  Opposition 
came  pnmanly  from  the  tobiacco 
manufacturing  and  advertising 
industries  and  from  tobacco  retailers. 
Comments  from  several  State  legislators 
also  opposed  additional  measures,  as 
did  one  from  a  State  department  of 
agriculture  Some  comments  maintained 
the  provision  was  invalid  and 
unconstitutional;  others  objected  that 
"when  regulations  fail,  the  answer  is  not 
more  regulations." 

Support  for  the  measure  came  from 
national  health  organizations,  State 
health  departments,  and  individuals 
who  identified  themselves  as  parents, 
public  health  professionals,  educators, 
and  former  smokers.  Supporters  stressed 
the  importance  of  effective  measures  to 
improve  the  health  of  current  and  future 
generations. 

(6)  One  comment  opposing  the 
proposed  provision  contended  that 
imposing  additional  regulatory 


measures  at  the  time  that  the  final  rule 

is  published  would  be  unreasonable 
because  it  would  not  permit  a  flexible 
response  to  future  circumstances.  It 
argued,  for  example,  that  the  same 
additional  regulatory  measures 
"apparently  would  be  triggered  at  the 
specified  date  regardless  of  whether  the 
reduction  in  the  next  7  years  is  49.8 
percent  or  2  percent." 

Several  comments  in  support  of  the 
provision  also  advocated  greater 
flexibiUty,  but  for  different  reasons. 
Because  of  the  serious  adverse  health 
effects  linked  to  the  use  of  tobacco 
products,  these  comments  urged  the 
agency  not  to  wait  7  years  to  evaluate 
progress  and  institute  corrective 
measures.  Instead,  they  recommended 
interim  or  ongoing  review  of 
comphance  with  the  regidations  and 
progress  toward  achieving  the  goals. 

FDA  agrees  it  is  useful  to  put  in  place 
a  system  that  will  allow  flexibiUty  in 
responding  to  future  cinmmstances. 
Therefore,  the  agency  has  decided  to 
review  on  an  ongoing  basis  the 
effectiveness  of  specific  provisions.  It 
will  rely  on  data  from  the  MTKP  and 
other  surveys  recognized  as  using  sound 
methodology  to  help  measure 
comphance  with  the  provisions,  detect 
loopholes,  and  evaluate  progress  in 
achieving  the  goals.  This  will  permit 
FDA  to  identify  problem  areas  in  a 
timely  manner  and  seek  public 
comment  on  whether  additional 
measures  should  be  considered. 

(7)  Some  comments  objected  to  any 
further  restrictions.  Others  argued 
specifically  against  further  advertising 
restrictions,  saying  it  is  illogical  to 
impose  such  additional  measures 
v«thout  first  considering  and  attacking 
other  causes  for  continued  smoking 
among  youth.  A  few  comments  were 
concerned  that  the  proposed  provision 
would  inevitably  result  in  a  complete 
ban  of  all  tobacco  products,  with  a  few 
of  those  charging  that  this  was  FDA's 
true  intent. 

One  comment  objected  to  the  agency 
annoimcing  as  part  of  a  final  rule 
specific  measures  it  will  impose,  rather 
than  simply  propose,  some  time  in  the 
future,  maintaining  that  "  *  •  *  the 
agency  wrill  have  failed  to  provide 
meaningful  notice  and  opportimity  to 
comment." 

Many  comments  supported  addiUonal 
regulatory  measures,  if  needed,  to 
achieve  the  desired  reductions  in 
tobacco  use  by  young  people.  Some 
advocated  further  restrictions  on 
advertising,  including:  (1)  Eliminating 
all  tobacco  product  advertising  except 
for  point-of-purchase  announcements  of 


product  availability  limited  to  black  and 
white  text  only;  (2)  prohibiting  all  point 
of  purchase  advertising;  (3)  eliminating 
direct  mail  marketing  for  cigarettes  and 
smokeless  tobacco;  (4)  prohibiting  all 
outdoor  advertising;  (5)  prohibiting 
advertising  in  publications  marketed  to 
youths,  and  possibly  revising  the 
definition  of  "adult  publications";  and 
(6)  outlawing  all  marketing  of  cigarettes 
and  smokeless  tobacco  One  com^ment 
recommended  plain  packaging  of 
cigarettes,  and  one  suggested 
broadening  the  proposed  education 
program 

Comments  also  proposed  additional 
sales  restrictions  on  tobacco  products, 
including  stringent  licensing 
requirements,  increasing  the  age  of  sale 
to  19,  and  selling  cigarettes  in  cartons 
only. 

FDA  rejects  the  comments  suggesting 
that  the  agency  intends  to  eventually 
ban  all  tobacco  products,  as  the  agency 
has  repeatedly  stated  that  such  an 
outcome  is  not  the  appropriate  public 
health  response  under  the  act.  FDA  is 
not  proposing  the  additional  restrictions 
on  advertising  or  access  suggested  in  the 
comments  because  FDA  does  not 
anticipate  at  this  time  that  these 
additional  measures  will  be  required. 

DC.  Implementation  Dates 

The  Food  and  Drug  Administration 
(FDA)  has  concluded  that  the  provisions 
of  this  rule  should  become  effective  1 
year  after  its  date  of  publication  in  the 
Federal  Register,  with  three  exceptions. 
A  6-month  effective  date  is  established 
for  the  requirements  in  §897  14(a)  and 
(b)  prohibiting  retailers  from  selling 
cigarettes  or  smokeless  tobacco  to 
persons  under  age  18  and  requiring 
retailers  to  check  photographic 
identification  of  young  purchasers  for 
proof  of  age.  The  requirement  in 
§  897.34(c)  prohibiting  sponsorships 
using  cigarette  or  smokeless  tobacco 
brand  names  or  other  indicia  of  product 
identification  will  be  effective  2  years 
from  the  date  of  publication  of  this  final 
rule.  Finally,  manufacturers  w\\\  be 
required  to  comply  with  the  registration 
and  listing  requirements  in  part  807. 
and  the  good  manufacturing  practice 
requirements  in  part  820.  2  years  from 
the  date  of  publication  of  this  final  rule. 

Although  the  agency  specifically 
requested  comment  on  when  the  various 
provisions  in  the  proposed  rule  should 
become  effective.  FDA  received 
relatively  few  comments  on  this  subject. 

(1)  One  comment  that  opposed  the 
rule  argued  that  FDA  should  give 
industry  an  opportunity  in  a  hearing  to 
challenge  the  "factual  underpinnings" 
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of  the  rule  before  proceeding  to 
implementation.  Iii  contrast,  a 
supporting  comment  strongly  favored 
immediate  action  to  implement  the  rule, 
and  a  second  comment  stated  that 
postponing  implementation  by  even  a 
year    means  that  another  500,000  yoimg 
people  will  become  regular  users  of 
tobacco  products."  Another  supporting 
comment  recommended  that  the 
effective  date  for  provisions  that 
prohibit  sales  to  persons  under  18  be  no 
more  than  90  days  from  the  date  the 
final  regulations  are  issued,  and  that  the 
effective  date  for  provisions  affecting 
advertising  and  labeling  be  6  months 
from  the  date  the  final  regulations  are 
issued. 

FDA  is  not  persuaded  that  a  hearing 
is  needed  on  Uie  "factual 
imderpinnings"  of  the  rule.  In  the 
preamble  to  the  1995  proposed  rule,  the 
agency  provided  its  rationale  and 
evidentiary  basis  for  each  provision  of 
the  regulation;  interested  persons  have 
had  a  full  opportunity  to  submit  their 
comments  and  any  factual  supporting 
data  for  the  agency  to  consider.  Informal 
notice  and  comment  rulemaking  does 
not  require  more.  Moreover,  the  agency 
believes  that  there  would  be  little  to 
gain  from  holding  such  a  hearing,  and 
that  this  step  would  needlessly  delay 
implementation  of  the  final  rule.  Full 
responses  to  the  challenges  made  by  this 
and  other  comments  on  the  factual  bases 
for  the  rule  are  provided  in  this 
dociunent. 

Because  FDA  has  found  that 
thousands  of  children  purchase 
cigarettes  every  day,  the  agency  agrees 
with  the  supporting  comments  that 
restrictions  on  such  sales  should  be  put 
into  effect  as  soon  as  possible.  FDA 
recognizes,  however,  that  the  States  also 
have  laws  restricting  youth  access  to 
tobacco  products,  some  of  which  may  be 
preempted  under  section  521  of  the  act 
by  this  final  regulation.  The  agency 
intends  to  allow  sufficient  time  for 
applications  for  exemption  from 
preemption  to  be  requested,  considered 
by  the  agency,  and  acted  upon. 
Therefore,  FDA  has  determined  that 
§  897.14(a)  and  (b),  which  prohibit  the 
sale  of  tobacco  products  to  individuals 
imder  the  age  of  18  and  require  retailers 
to  examine  a  photographic 
identification  to  ensure  that  the 
purchaser  is  at  least  18  years  of  age,  and 
is  basic  to  the  goals  of  this  final  rule, 
will  become  effective  6  months  from  the 
date  of  publication  of  this  final  rule  in 
the  Federal  Register.  This  should  allow 
adequate  time  for  the  agency  to  process 
the  applications  for  exemption  from 
preemption  while  not  unduly  delaying 


the  implementation  of  a  very  important 
part  of  the  regulation. 

(2)  As  for  the  recommendation  by  one 
comment  that  the  advertising  and 
labeling  provisions  of  the  rule  become 
effective  6  months  after  the  final  rule  is 
issued,  FDA  believes  that  this  period  of 
time  is  not  consistent  writh  the  agency's 
pobcy  of  allowing  sufficient  time  for 
affected  entities  to  learn  about  and 
comply  with  new  regulatory 
requirements.  Instead,  based  on  its  own 
experience  and  that  of  other 
Government  agencies  in  regulating 
product  advertising  and  labeling,  FDA 
has  arrived  at  a  period  of  1  year  from  the 
date  of  publication  of  this  final  rule  in 
the  Federal  Register  for  manufacturers, 
distributors,  and  retailers  to  meet  most 
of  the  requirements  of  the  rule.  In 
reaching  this  conclusion,  FDA  has  taken 
into  consideration  the  time  needed  to 
comply  with  all  the  requirements  of  the 
rule,  including  time  for  designing  new 
labeling  and  advertising,  for  printing  or 
filming  these  new  materials,  for  affixing 
new  product  labels  and  disseminating 
new  advertising  materials,  and  for  using 
up  existing  inventories  of  products, 
supplies  of  promotional  materials,  and 
coupons  that  do  not  comply  with  the 
new  requirements. 

Examples  of  activities  that  will 
become  violative  and  must  cease  1  year 
from  the  date  of  publication  of  this  rule 
in  the  Federal  Register  include  vending 
machine  sales  of  cigarettes  and 
smokeless  tobacco  and  sales  from  self- 
service  displays  (except  in  the  narrowly- 
defined  locations  that  are  exempted], 
sales  of  single  cigarettes  from  opened 
packages  ("loosies"),  sales  of  packages 
with  fewer  than  20  cigarettes,  mail-order 
redemption  of  coupons  for  tobacco 
products,  distribution  of  free  tobacco 
samples,  and  the  sale  or  distribution  of 
nontobacco  items  showing  the  brand 
name  (alone  or  in  conjunction  with  any 
other  word),  logo,  symbol,  motto,  selling 
message,  recognizable  color  or  pattern 
or  colors,  or  any  other  indicia  of  product 
identification  identical  or  similar  to,  or 
identifiable  with,  those  used  for  any 
brand  of  cigarettes  or  smokeless  tobacco. 
Examples  of  additional  requirements 
that  must  be  met  1  year  from  the  date 
of  publication  include  all  advertising 
requirements  (except  as  noted  below), 
and  the  requirement  that  manufacturers 
not  use  a  trade  or  brand  name  of  a 
nontobacco  product  on  a  cigarette  or 
smokeless  tobacco  product  except  as 
specified  in  §897. 16(a). 

The  agency  is  excepting  from  the  1- 
year  implementation  period  the 
requirement  that  manufacturers  comply 
with  the  existing  registration  and  listing 


requirements,  foimd  in  part  807.  The 
agency  recognizes  that  manufacturers 
are  not  accustomed  to  complying  with 
these  recordkeeping  and  reporting 
requirements  and  will  require 
additional  time  in  which  to  develop 
appropriate  compliance  procedures. 
Therefore,  FDA  is  granting 
manufacturers  2  years  &x)m  the  date  of 
publication  of  this  fintd  rule  to  begin 
complying  with  the  requirements  under 
part  807.  The  same  reasoning  has  led 
the  agency  to  allow  manufacturers  the 
same  2-year-period  to  prepare  before 
they  are  required  to  comply  with  the 
good  manufactiulng  practice 
requirements  in  part  820. 

Finally,  the  agency  is  also  excepting 
from  the  1-year  implementation  period 
the  prohibitions  in  §  897.34  (c)  of 
sponsorship  using  cigarette  or 
smokeless  tobacco  brand  names  or  other 
indicia  of  product  identification.  The 
agency  recognizes  that  sponsorship  of 
events  is  often  arranged  well  in  advance 
and  that  some  event  promoters  may  he 
disadvantaged  if  they  are  not  allowed 
adequate  time  to  replace  tobacco 
sponsors  who  elect  to  cease  sponsoring 
the  event,  rather  than  switch  to  their 
corporate  name.  Accordingly,  this  final 
rule  provides  that  §  897.34(c)  will 
become  effective  2  years  from  the  date 
of  publication  of  this  final  rule. 

X.  Relationship  Between  the  Rule  and 
Other  Federal  and  State  Laws 

This  section  of  the  document 
discusses  issues  concerning  the 
relationship  between  this  rule  and  other 
Federal  and  State  laws.  More 
specifically,  sections  X.A.  and  X.B.  of 
this  document  analyze'comments  that 
addressed  the  potential  effect  upon  this 
rule  of  other  Federal  statutes  that 
contain  express  provisions  that  restrict 
some  areas  of  Federal  regulation  of 
tobacco  products.  Section  X.C.  of  this 
document  analyzes  comments  that 
raised  the  issue  of  whether  this  rule 
conflicts  with  the  congressional  purpose 
behind  the  current  regulatory  scheme 
for  tobacco  products.  Section  X.D.  of 
this  document  analyzes  comments  that 
addressed  the  issue  of  whether  Congress 
intended  for  the  current  regulatory 
scheme  for  tobacco  products  to  be 
exclusive,  such  that  this  rule  might  be 
foreclosed.  Finally,  sections  X.E.  and 
X.F.  of  this  dociunent  analyze 
comments  that  addressed  the 
preemptive  effect  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
that  the  Food  and  Drug  Administration's 
(FDA's)  regulation  of  tobacco  products 
as  drug  delivery  devices  will  have  upon 
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State  and  local  requirements  and  upon 
State  product  liability  claims. 

A  The  Federal  Cigarette  Labeling  and 
Advertising  Act 

fl)  A  number  of  comments  argued 
that  FDA's  August  11, 1995.  proposed 
rule  (60  FR  41314)  (the  1995  proposed 
rule)  is  precluded  by  section  5  of  the 
Federal  Cigarette  Labeling  and 
Advertising  Act  (the  Cigarette  Act  (15 
U.S.C.  1334)).  Other  conmients 
expressed  the  opposite  view,  stating  that 
15  U.S.C.  1334  did  not  preclude  the 
1995  proposed  rule.  Some  of  the 
comments  that  found  no  preclusion 
noted  that  the  scope  of  15  U.S.C.  1334 
is  narrow,  and  applies  only  to  cigarette 
packages,  thereby  allowing  for 
regulation  of  cigarette  advertising  and 
promotion  as  contemplated  by  the  1995 
proposed  rule.  After  considering  all  of 
the  comments,  FDA  has  concluded  that 
none  of  the  rule's  provisions,  as 
embodied  in  the  6nal  rule,  is  expressly 
precluded  by  the  Cigarette  Act.  The 
following  analysis  explains  this 
conclusion. 

The  Cigarette  Act  contains  the 
following  provisions  pertaining  to 
regulation  of  cigarettes: 

(a)  No  statement  relating  to  smoking  and 
health,  other  than  tlie  statement  required  by 
[15  use.  1333),  shall  be  required  on  any 
cigarette  package. 

(b)  No  requirement  or  prohibition  based  on 
smoking  and  health  shall  be  imposed  under 
State  law  with  respect  to  the  advertising  or 
promotion  of  any  cigarettes  the  packages  of 
which  are  lahieled  in  conformity  with  the 
provisions  of  this  chapter. 

(15  U.S.C.  1334  (emphasis  added)) 

15  U.S.C.  1334(b)  is  expressly  limited 
to  requirements  or  prohibitions  imposed 
under  State  law,  that  relate  to 
advertising  or  promotion  of  cigarettes. 
Thus.  15  U.S.C.  1334(b)  is  inapplicable 
to  FDA's  regulation  under  part  897  and 
does  not  foreclose  FDA  from  regulating 
cigarette  advertising  or  promotion; 

15  U.S.C.  1334(a).  which  applies  to 
statements  on  the  cigarette  package, 
extends  to  both  Federal  and  State 
regulation.  However,  the  scope  of  15 
U.S.C.  1334(a)  is  narrow,  precluding 
Federal  and  State  regulation  of 
cigarettes  only  to  the  extent  that  such 
regulation  would  require  any  statement 
(other  than  the  statement  required  by  15 
U.S.C.  1333)  "relating  to  smoking  and 
health"  to  appear  on  the  cigarette 
package. 

There  are  two  types  of  information 
that  the  final  rule  requires  on  cigarette 
packages.  The  first  is  the  "established 
name."  such  as  'Cigarettes.''  which  is 
required  by  section  502(e)(2)  of  the  act 
(21  U.S.C.  352(e)(2)).  and  which  the 


agency  is  implementing  under  §  897.24. 
The  established  name  requirement  is 
applicable  to  all  devices  regulated  under 
the  act,  and  it  serves  merely  to  aid 
consumers  in  the  identification  of  the 
product. 

The  second  type  of  information  that 
the  final  rule  requires  on  cigarette 
packages  is  the  statement  of  intended 
use  and  age  restriction  required  under 
§  897.25.  This  statement  informs 
consumers  about  the  products*  intended 
uses  and  that  the  products  may  not  be 
sold  to  persons  imder  the  age  of  18. 

Neither  the  established  name  nor  the 
statement  of  intended  use  and  age 
restriction  is  "relatfedl  to  smoking  and 
health."  Any  indirect  relationship  these 
requirements  might  have  to  smoking 
and  health  is  incidental  and  would  be 
too  "tenuous,  remote,  or  peripheral"  to 
trigger  preclusion  under  15  U.S.C. 
1334(a).  (See  District  of  Columbia  v. 
Greater  Washington  Bd.  of  Trade,  113  S. 
Ct.  580.  583  n.l  (1992)  ("Pre-emption 
does  not  occur  *  *  *  if  the  (law  at 
issue]  has  only  a  'tenuous,  remote,  or 
peripheral'  connection  with  [the  subject 
to  which  preemption  is  applicable],  as 
is  the  case  with  many  laws  of  general 
applicability")  (citations  omitted).)  To 
find  otherwise  could  render  the  limiting 
language  of  15  U.S.C.  1334(a) 
meaningless.  (See  New  York  State 
Conference  of  Blue  Cross  &■  Blue  Shield 
Plans  v.  Travelers  Ins.  Co.,  115  S.  Ct. 
1671.  1677  (1995)  (finding  that  overly 
broad  construction  of  the  phrase  "relate 
to"  "would  •  •  •  read  Congress's 
words  of  limitation  as  mere  sham,  and 
[would]  read  the  presumption  against 
pre-emption  out  of  the  law  whenever 
Congress  speaks  to  the  matter  with 
generality").) 

The  agency  notes  that  the  established 
name  requirement  imder  §  897.24  is 
analogous  to  requirements  imposed  by 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF)  on  cigarette  packages. 
Under  26  U.S.C.  5723(b),  "[e]very 
package  of  tobacco  products  •  *  *  shall 
* '  *   *  bear  the  marks,  labels,  and 
notices,  if  any,  that  the  Secretary  by 
regulation  prescribes."  Under  this 
statutory  provision,  BATF  has  issued 
regulations  requiring,  for  instance,  that 
"[ejvery  package  of  cigarettes  shall 
*  *  *  have  adequately  imprinted 
thereon,  or  on  a  label  securely  affixed 
thereto,  the  designation  'cigarettes',  the 
quantity  of  such  product  contained 
therein,  and  the  classification  for  tax 
purposes,  i.e.,  for  small  cigarettes,  either 
'small'  or  'Class  A',  and  for  large 
cigarettes,  either  'large'  or  'Class  B'." 
(See  27  CFR  270.215.)  In  the  same  way 
that  the  requirement  imder  27  CFR 


270.215  does  not  nm  afoul  of  15  U.S.C. 

1334  because  it  does  not  relate  to 
smoking  and  health,  the  established 
name  requirement  under  §  897.24  is 
also  not  precluded. 

Further  guidance  on  the  scope  of 
preclusion  under  the  Cigarette  Act  can 
be  found  in  the  legislative  history  and 
purpose  behind  tne  Cigarette  Act.  The 
historv  and  purpose  make  clear  that 
Congress  intended  15  U.S.C.  1334  to 
preclude  only  those  "statements"  that 
constituted  warning  or  cautionary 
statements  on  cigarette  packages.  (See 
Cipollone  v.  Liggett  Group,  Inc.,  112  S. 
Ct.  2608.  2616-19  (1992)  (finding  that 
"no  statement  relating  to  smoking  and 
health"  language  in  1965  version  of  the 
Cigarette  Act  referred  to  the  sort  of 
warning  provided  for  in  section  4  of  that 
statute).)  2"3  (See  also  H.  Rept.  449.  89th 
Cong.,  1st  sess.  (1965).  reprinted  in  1965 
U.S.  Code  Cong.  &  Admin.  News  2350, 
2350  (the  Cigarette  Act  prohibits  "the 
requirement  of  any  other  caution 
statement  on  the  labeling  of  cigarettes 
under  laws  administered  by  any 
Federal,  State,  or  local  authority").) 

Clearly,  neither  §  897.24  nor  §  897.25 
is  a  warning  or  cautionary  statement  of 
the  type  Congress  intended  to  preclude 
imder  15  U.S.C.  1334.  Accordingly,  the 
requirements  under  these  sections  of  the 
final  rule  are  not  foreclosed  by  the 
Cigarette  Act. 

B.  The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act 

(2)  Several  comments  noted  that  the 
1^95  proposed  rule  would  prohibit 
advertisements  for  smokeless  tobacco 
from  appearing  in  certain  locations  and 
media.  One  comment  stated  that  any 
prohibition  on  advertising  under  the 
1995  proposed  rule  amounts  to  a 
"compelled  absence  of  advertising."  and 
is  as  much  a  "statement  relating  to  the 
use  of  smokeless  tobacco  and  health"  as 
is  an  explicit  message  requirement. 
Thus,  the  comment  asserted  that  such 
restrictions  are  expressly  precluded  by 
the  Comprehensive  Smokeless  Tobacco 
Health  Education  Act  (the  Smokeless 
Act), 


*"  Some  of  the  comments  take  issue  with  FDA's 
application  of  Federal-State  preemption  law. 
pointing  out  that  the  Supremacy  Clause  and  Tenth 
Amendment  upon  which  this  law  is  based  iby^ve  no 
application  in  determining  the  relationship  between 
different  Federal  statutes.  FDA  is  fully  aware  that 
Federal-State  preemption  law,  as  well  as  those  cases 
such  as  Gpollone  that  apply  it,  do  not  directly 
govern  the  present  situation  concerning  preclusion 
of  Federal  regulations  by  Federal  law.  However,  the 
principles  contained  in  Federal-Stale  preemption 
law  provide  some  general  guidance  for  determining 
the  scope  of  preclusion  intended  by  (Dongress, 
regardless  of  whether  that  preclusion  is  directed  at 
State  or  Federal  law. 


UMI 
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Another  comment  stated  that  FDA's 
proposed  restrictions  on  the  advertising 
of  smokeless  tobacco  are  foreclosed 
because  they  directly  affect  such 
advertising  in  a  manner  that  is  "so 
nearly  identical"  "in  purpose  and 
effect"  to  the  advertising  requirements 
mandated  by  the  Smokeless  Act  that 
they  fall  within  that  statute's  express 
prohibition  of  any  other  Federal 
"statement'  related  to  smoking  and 
health.  In  contrast,  some  comments 
stated  the  position  that  the  1995 
proposed  rule  is  not  expressly 
precluded  by  the  Smokeless  Act. 

After  considering  all  comments,  FDA 
has  concluded  that  none  of  the  1995 
proposed  rule's  provisions,  with  one 
exception,  is  expressly  precluded  by  the 
Smokeless  Act.  The  following  analysis 
explains  this  conclusion. 

The  Smokeless  Act  contains  the 
following  provision  pertaining  to 
regulation  of  smokeless  tobacco: 

No  statement  relating  to  the  use  of 
smokeless  tobacco  and  health,  other  than  the 
statements  required  by  [15  U.S.C.  4402],  shall 
be  required  by  any  Federal  agency  to  appear 
on  any  p>ackage  or  in  any  advertisement 
(unless  the  advertisement  is  an  outdoor 
billboard  advertisement]  of  a  smokeless 
tobacco  product. 
(15  U.S.C.  4406(a]  (emphasis  added)) 

15  U.S.C.  4406(a)  precludes  only 
"statement(s]."  Most  requirements 
under  the  final  rule,  such  as  those  that 
limit  the  locations  or  media  in  which 
smokeless  tobacco  may  be  advertised, 
do  not  constitute  "statements"  vdthin 
the  meaning  of  15  U.S.C.  4406(a).  (See 
Banzhafv.  Federal  Communications 
Commission,  405  F.2d  1082  (D.C.  Cir. 
1968)  (holding  that  the  FCC  ruling  was 
not  precluded  by  the  Cigarette  Act 
because  the  ruling  did  not  require 
inclusion  of  any  "statement  *  *  *  in 
the  advertising  of  any  cigarettes"),  cert, 
denied,  396  U.S.  842  (1969).)  Thus, 
those  sections  of  the  final  rule  that  limit 
the  location  or  media  in  which 
smokeless  tobacco  may  be  advertised,  as 
well  as  other  requirements  in  the  final 
rule  that  do  not  actually  mandate  an 
affirmative  statement,  are  not  expressly 
precluded  by  the  Smokeless  Act. 

Only  three  sections  of  the  final  rule 
actually  require  inclusion  of  a 
"statement"  on  the  packaging  or  in  the 
advertising  of  smokeless  tobacco.  These 
sections  are  §§  897.24,  897.25,  and 
897.32(c).  In  addition,  proposed 
§  897.36,  which  is  being  omitted  from 
the  final  rule  for  reasons  discussed  later 
in  this  section,  would  have  required 
such  a  statement. 

As  with  cigarettes,  §  897.24  requires 
that  packages  of  smokeless  tobacco  bear 
the  products'  established  names. 


Section  897.25  mandates,  in  part,  that 
packages  of  smokeless  tobacco  bear  a 
statement  of  the  products'  intended  uses 
and  age  restriction.  Section  897.32(c) 
requires  that  advertising  for  smokeless 
tobacco  include  the  products' 
established  names  and  statements  of 
their  intended  uses.  (See  section 
502(r)(l)  and  (r)(2)  of  the  act.) 

For  reasons  similar  to  those  discussed 
with  regard  to  the  Cigarette  Act,  none  of 
the  statements  required  under  §§  897.24, 
897.25,  and  897.32(c)  are  precluded 
under  15  U.S.C.  4406(a).  (See  section 
X.A.  of  this  document.)  First,  the 
required  statements  do  not  directly 
"relat[e]  to  the  use  of  smokeless  tobacco 
and  health."  Second,  the  required 
statements  are  not  "statements"  of  the 
sort  precluded  by  15  U.S.C.  4406(a) 
because  they  do  not  convey  any  type  of 
cautionary  message  or  warning  of  the 
sort  Congress  intended  to  foreclose. 
Accordingly,  the  statements  are  not 
precluded  by  15  U.S.C.  4406(a). 

Proposed  §  897.36  would  have 
declared  the  labeling  or  advertising  of 
cigarettes  and  smokeless  tobacco  to  be 
false  or  misleading  if  it  contained  "any 
express  or  implied  false,  deceptive,  or 
misleading  statement,  omit[ted] 
important  information,  lack[ed]  fair 
balance,  or  lack[edl  substantial  evidence 
to  support  any  claims  made  for  the 
product."  Upon  review  of  the  comments 
and  reconsideration  of  this  provision, 
FDA  believes  that,  in  some  instances, 
manufactiu^rs  of  smokeless  tobacco 
might  have  been  required  under  FDA's 
proposed  rule  to  incorporate  a  statement 
relating  to  the  use  of  smokeless  tobacco 
and  health  on  the  package  or  in  the 
advertising  of  a  smokeless  tobacco 
product  in  order  to  correct  an  omission 
of  important  information  or  a  lack  of  fair 
balance.  Similarly,  cigarette 
manufacturers  might  have  been  required 
to  include  a  statement  relating  to 
smoking  and  health  on  the  cigarette 
package.  Such  requirements  would  be 
precluded  under  the  Smokeless  Act  or 
the  Cigarette  Act.  Thus,  FDA  has 
omitted  §  897.36  firom  the  final  rule. 

The  agency  notes,  however,  that 
tobacco  products,  like  other  products 
regulated  under  the  act,  are  still  subject 
to  section  502(a)  of  the  act,  which 
provides,  in  part,  that  a  device  shall  be 
deemed  to  be  misbranded  "(i]f  its 
labeling  is  false  or  misleading  in  any 
particular."  Any  requirement  imposed 
under  section  502(a)  of  the  act  upon 
tobacco  products  is  limited,  however,  to 
the  extent  that  it  is  precluded  by  the 
Smokeless  Act  or  the  Cigarette  Act. 


C.  Conflict  With  Congressional  Purpose 
Behind  Current  Regulatory  Scheme  For 
Tobacco  Products 

A  number  of  comments  asserted  that 
the  1995  proposed  rule  conflicts  vnth 
other  Federal  statutes  that  regulate 
tobacco  products.  These  comments 
focused  on  three  specific  statutes:  The 
Cigarette  Act,  the  Smokeless  Act,  and 
the  Public  Health  Service  Act  (the  PHS 
Act) 

1.  The  Cigarette  Act  and  The  Smokeless 
Act 

(3)  A  number  of  comments  argued 
that  the  1995  proposed  rule  would 
conflict  with,  and  would  nullify,  some 
of  the  congressional  objectives  behind 
the  Cigarette  Act  and  the  Smokeless  Act. 
Based  on  the  alleged  conflict,  some  of 
the  comments  asserted  that  the  general 
provisions  of  the  aa  must  give  way  to 
the  specific  provisions  of  the  Cigarette 
Act  and  the  Smokeless  Act. 

FDA  disagrees.  As  explained  in 
sections  X.A.  and  X.B.  of  this  doamient, 
FDA  regulation  of  tobacco  products 
under  the  authority  of  the  act  does  not 
conflict  vn\h  the  Cigarette  Act  or  the 
Smokeless  Act.  and  thus  such  regulation 
is  clearly  capable  of  coexisting  with 
these  statutes.  (See  Connecticut 
National  Bank  v.  Germain,  112  S.  Q. 
1146,  1149  (1992)  ("so  long  as  there  is 
no  'positive  repugnancy'  between  two 
laws,  a  court  must  give  effect  to  both") 
(citation  omitted);  Morton  v.  Mancari, 
417  U.S.  535,  551  (1974)  ("The  courts 
are  not  at  liberty  to  pick  and  choose 
among  congressional  enactments,  and 
when  two  statutes  are  capable  of 
coexistence,  it  is  the  duty  of  the  courts, 
absent  a  clearly  expressed  congressional 
intention  to  the  contrary,  to  regard  each 
as  effective").] 

The  comments  asserted  a  number  of 
areas  in  which  the  1995  proposed  rule 
would  allegedly  conflict  wiUi  Federal 
law  and  congressional  intent: 

(4)  Numerous  comments  argued  that 
the  1995  proposed  rule  is  precluded 
because  Congress,  through  enactment  of 
the  Cigarette  Act  and  the  Smokeless  .\c\.. 
intended  to  foreclose  all  Federal 
agencies  other  than  the  Federal  Trade 
Commission  (FTC)  and  the  Federal 
Conununications  Commission  (FCC) 
from  regulating  the  labeling  and 
advertising  of  tobacco  products.  Some  of 
the  conunents  criticized  the  1995 
proposed  rule,  asserting  that  it  would 
cause  tobacco  product  manufactiu^rs  to 
be  held  to  separate  and  conflicting 
standards  of  conduct  by  different 
agencies,  thus  conflicting  with 
congressional  intent  to  present  "diverse, 
nonuniform,  and  confusing  cigarette 
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labeling  and  advertising  regulations." 
As  a  specific  example  of  potential 
separate  and  conflicting  Federal 
standards,  some  of  the  comments  tioted 
that  proposed  §  897.34  would 
completely  prohibit  the  use  of  some 
promotional  items  that  are  exempted  by 
FTC  from  the  congressionally  mandated 
warning  under  the  Cigarette  Act. 

FDA  disagrees  with  these  comments. 
When  Congress  enacted  the  Cigarette 
Act  and  the  Smokeless  Act,  it  very 
carefully  considerea  the  proper  scope  of 
preclusion  applicable  to  Federal 
agencies  in  the  regulation  of  tobacco 
products.  The  express  terms  of  15  U.S.C. 
n.l4(a)  and  15  U.S.C.  4406(a)  clearly 
reflect  the  full  scope  of  preclusion  of 
Federal  agencies  intended  by  Congress. 

Had  Congress  believed  more 
preclusion  to  be  necessary,  it  could  have 
easily  expanded  the  express  scope  of  15 
U.S.t:.  1334(a)  and  15  U.S.C.  4406(a). 
(See  Banzhaf.  405  F.2d  at  1089  (Had 
Congress  intended  to  foreclose  other 
types  of  Federal  regulation,  "it  might 
reasonably  be  expected  to  have  said  so 
directly — especially  where  it  was 
careful  to  include  a  section  entitled 
Preemption  specifically  forbidding 
designated  types  of  regulatory  action"); 
Cpniral  Bank  of  Denver  v.  First 
Interstate  Bank.  114  S.  Ct.  1439,  1448 
(19^4)  (Congress  knows  how  to  enact 
legislation  expressly).)  Indeed.  Congress 
took  this  very  approach  wdth  respect  to 
the  scope  of  preemption  applicable  to 
States  under  the  Cigarette  Act  when  it 
drafted  15  U.S.C.  1334(b)  in  a  broad 
manner  to  encompass  "requirement(sl" 
and  'prohibitionls)." 

The  discrepancy  in  Congress'  choice 
of  words  with  regard  to  the  scope  of  15 
U.S.C.  1334(a)  and  (b)  is  significant  in 
its  implications.  By  not  including 
"requirement  or  prohibition"  in  15 
U.S.C.  1334(a)  and  expressly  foreclosing 
only  "statements"  relating  to  smoking 
and  health.  Congress  clearly  intended  to 
narrowly  limit  the  scope  of  foreclosure 
of  regulation  applicable  to  Federal 
agencies.  (See  Brown  v.  Gardner,  115  S. 
Ct.  552.  556  (1994)  ("'[wlhere  Congress 
includes  particular  language  in  one 
section  of  a  statute  but  omits  it  in 
another  section  of  the  same  Act,  it  is 
generally  presumed  that  Congress  acts 
intentionally  and  purposely  in  the 
disparate  inclusion  or  exclusion"') 
(citation  omitted).)  In  a  similar  fashion, 
Congress  demonstrated  an  intent  to 
restrict  the  scope  of  Federal  preclusion 
under  15  U.S.C.  4406(a)  by  narrowly 
tailoring  the  language  of  that  subsection. 

"^hus,  given  the  narrow  scope  of  15 
U.S.C.  1334(a)  and  15  U.S.C.  4406(a), 
tht  Cigarette  Act  and  the  Smokeless  Act 


do  not  foreclose  "separate"  Federal 
requirements,  other  than  cautionary 
health-based  statements  as  discussed  in 
sections  X.A.  and  X.B.  of  this  dooiment. 
Although  the  final  rule  imposes 
requirements  on  tobacco  product 
manufacturers,  these  requirements  do 
not  conflict  with  the  Qgarette  Act  or  the 
Smokeless  Act  and,  consequently,  are 
not  precluded  by  those  statutes. 
Moreover,  that  FTC  might  allow  certain 
actions  under  its  statutory  mandate  does 
not  preclude  FDA  fit)m  prohibiting  such 
actions  under  a  different  statutory 
mandate.  (See  New  York  Shipping  Ass'n 
V.  Federal  Maritime  Comm'n,  854  F.2d 
1338,  1367  (D.C.  Cir.  1988)  ("there  is  no 
anomaly  if  conduct  privileged  under 
one  statute  is  nonetheless  condemned 
by  another"),  cert,  denied,  488  U.S. 
1041  (1989).) 

(5)  Some  of  the  comments  asserted 
that  Congress  intended  that  the  sole 
health-based  restraints  that  were  to  be 
imposed  on  the  commerce  of  tobacco 
products  were  to  be  those  provided  in 
the  Cigarette  Act  and  the  Smokeless  Act. 

FDA  disagrees  with  this  assertion. 
First,  FDA  clearly  may  exercise  legal 
authority  to  regidate  tobacco  products 
when  the  evidence  establishes  that  the 
products  have  intended  uses  that  fail 
within  the  act's  definition  of  a  "drug." 
Indeed,  the  agency  has  done  so  in 
several  instances.  (See,  e.g..  United 
States  V.  354  Bulk  Cartons  *  *  *  Trim 
Reducing-Aid  Cigarettes,  178  F.  Supp. 
847,  851  (D.N.J.  1959)  (cigarettes 
claimed  to  reduce  weight  were  drugs 
because  they  were  intended  to  affect  the 
structure  or  function  of  the  body); 
United  States  v.  46  Cartons,  More  or 
Less,  Containing  Fairfax  Cigarettes,  113 
F.  Supp.  336,  338-39  (D.N.J.  1953) 
(cigarettes  claimed  to  prevent 
respiratory  diseases  were  drugs  because 
they  were  intended  to  treat  or  prevent 
disease).)  Moreover,  the  comments' 
assertion  that  health-based  constraints 
can  be  imposed  upon  tobacco  products 
only  under  the  Cigarette  Act  and  the 
Smokeless  Act  necessarily  leads  to  the 
erroneous  conclusion  that  much  Federal 
and  State  regulation,  such  as  health- 
based  workplace  smoking  restrictions 
and  health-based  age  limits  on  access,  is 
foreclosed.  As  other  comments 
recognized.  Congress  obviously  did  not 
intend  for  such  broad  preclusion  to  be 
the  case.  (See  Banzhaf,  405  F.2d  at  1089 
(finding  that  "[njothing  in  the  [Cigarette 
Act]  indicates  that  Congress  had  any 
intent  at  all  with  respect  to  other  types 
of  regidation  by  other  agencies — much 
less  that  it  specifically  meant  to 
foreclose  all  such  regulation").) 


(6)  Some  comments  asserted  that 
FDA's  proposed  restrictions  on  certain 
advertising  for  tobacco  products  are  at 
odds  with  congressional  intent  to  allow 
the  continued  use  of  advertising  for 
these  products  in  conjunction  with  the 
statutorily  required  warnings. 

FDA  dfsagrees.  .\s  discussed  in 
sections  X.A.  and  X.B.  of  this  document, 
preclusion  of  Federal  regulation  of 
advertising  for  tobacco  products  is  very 
narrow  in  scope  and  does  not 
encompass  FDAs  final  rule.  Moreover, 
as  one  court  has  noted; 

[Tjhere  is  no  anomaly  if  conduct  privileged 
under  one  statute  is  nonetheless  condemned 
by  another,  we  expect  persons  in  a  complex 
reguiatorv  state  to  conform  their  behavior  to 
the  dictates  of  many  laws,  each  serving  its 
own  special  purpose 

(New  York  Shipping  Ass'n,  854  F.2d  at 
1367) 

Thus,  the  mere  fact  that  certain 
advertising  for  tobacco  products  is 
permitted  under  the  current  regulatory 
scheme  for  those  products  does  not 
preclude  FD.A  from  placing  restrictions 
on  such  advertising. 

(7)  Some  comments  alleged  that  the 
1995  proposed  rule  would  conflict  with 
Federal  law  and  congressional  intent 
because  it  would  have  an  impact  on  the 
commerce  of  tobacco  products. 

FDA  disagrees.  Any  proscriptive 
regulation  of  tobacco  products 
inevitably  imposes  economic  burdens 
upon  commerce  of  those  products. 
Thus,  following  the  comments'  line  of 
EUgument,  all  proscriptive  regulation  of 
cigarettes  is  foreclosed  by  the  Cigarette 
Act  and  the  Smokeless  Act.  As 
explained  in  this  section,  however,  by 
enacting  15  U.S.C.  1334(a)  and  15  U.S.C. 
4406(a).  Congress  chose  the  proper  level 
of  limitation  on  Federal  regulations  that 
it  concluded  was  necessary  to  protect 
the  commerce  of  tobacco  products  from 
being  unduly  economically  burdened. 
Because  requirements  contained  in  the 
final  rule  are  not  precluded  imder  those 
provisions,  the  fact  that  the 
requirements  will  have  economic 
consequences  upon  the  commerce  of 
tobacco  does  not  mean  those 
requirements  are  foreclosed. 

(8)  One  comment  argued  that  the  1995 
proposed  rule  is  precluded  because 
Congress  could  not  have  intended  for 
any  agency  to  have  the  authority  to 
prohibit  the  sale  of  cigarettes.  The 
comment  derived  this  'intent"  from 
pieces  of  legislation  enacted  by 
Congress  that  provide  for  the  regulation 
of  specific  aspects  of  cigarettes  but  do 
not  prohibit  their  sale. 

FDA  disagrees.  Enactment  of 
legislation  giving  other  agencies 
authority  over  particular  aspects  of 
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cigarettes  means  only  that  Congress  has 
decided  to  take  those  particular  actions: 
it  does  not  imply  that  Congress  has 
determined  that  other  Federal  regulation 
is  prohibited.  Congress  can  implement 
poUcy  in  only  one  way:  passage  of  a  bill 
by  the  House  and  the  Senate  that  is 
either  signed  by  the  President  or 
approved  by  an  overridden  veto.  [INS  v. 
Chadha,  462  U.S.  919,  954-58  (1983); 
Central  Bank,  114  S.  Ct.  at  1453.) 
Because  Congress  has  not  adopted  any 
legislation  that  specifically  prohibits 
FDA  from  regulating  tobacco  products, 
the  final  rule  is  not  precluded. 

In  summary,  FDA's  final  nrte  has  been 
narrowly  tailored  so  that  it  does  not 
conflict  with  the  existing  statutory 
scheme  governing  tobacco  products,  and 
the  final  rule  is  not  precluded. 

2.  The  PHS  Act 

Section  1926  of  the  PHS  Act 
conditions  a  State's  receipt  of  the  full 
amount  of  Federal  block  grants  (to  be 
used  for  prevention  and  treatment  of 
substance  abuse)  upon  the  recipient 
State  having  in  effect  a  law  that  makes 
it  "unlawful  for  any  manufacturer, 
retailer,  or  distributor  of  tobacco 
products  to  sell  or  distribute  any  such 
product  to  any  individual  under  the  age 
of  18  "  (42  U.S.C.  300x-26(a)(l)). 

(9)  Some  of  the  comments  argued  that 
section  1926  of  the  PHS  Act 
demonstrates  an  intent  on  the  part  of 
Congress  to  preserve,  and  encourage 
enforcement  of.  State  youth  access 
restrictions.  The  comments  asserted  that 
because  FDA  regulation  of  youth  access 
to  tobacco  products  would  have  a 
preemptive  effect  upon  some  State 
regulation  in  this  area,  the  1995 
proposed  rule  conflicts  with  this 
congressional  intent.  Accordingly, 
argued  the  comments,  section  1926  of 
the  PHS  Act  precludes  FDA  from 
regulating  youth  access. 

While  FDA  agrees  that  section  1926  of 
the  PHS  Act  indicates  a  congressional 
intent  to  encourage  States  to  establish 
age  limits  on  the  purchase  of  tobacco 
products,  neither  the  statute's  language 
nor  its  legislative  history  prohibits 
Federal  regulation  of  youth  access.  The 
restrictions  in  the  final  rule  regarding 
the  sale  and  distribution  of  tobacco 
products  do  not  conflict  with  section 
1926  of  the  PHS  Act,  and,  in  fact, 
facilitate  the  end  result  that  Congress 
sought — reducing  youth  smoking — by 
"reducing  the  appeal  of  cigarettes  and 
smokeless  tobacco  to.  and  limiting 
access  by,  persons  under  18  years  of 
age"  (See  60  FR  41314  at  41321.) 
Accordingly,  FDA's  regulation  of  youth 
access  is  not  precluded  by  the  existence 


of  section  1926  of  the  PHS  Act.  (See  61 
FR  1492,  January  19, 1996.) 

[10)  One  comment  asserted  that  the 
1995  proposed  rule  is  precluded  by 
section  1926  of  the  PHS  Act  because, 
"in  the  legislative  process  that  led  to 
enactment  of  [section  1926],  Congress 
considered  and  rejected  a  variety  of 
specific  requirements  of  the  very  type 
that  FDA  now  proposes."  The  Supreme 
Court,  however,  has  made  clear  that 
courts  are  "'reluctant  to  draw  inferences 
from  Congress'  failure  to  act.'"  (Brecht 
V.  Abrahamson,  113  S.  Ct.  1710, 1719 
(1993)  (citations  omitted).)  The  mere 
fact  that  Congress,  in  enacting  section 
1926  of  the  PHS  Act,  did  not 
incorporate  requirements  of  the  type 
FDA  is  now  imposing  in  no  way 
precludes  FDA's  final  rule  which  was 
issued  ujider  the  agency's  regulatory 
authority  under  the  act. 

D.  Occupation  of  the  Field 

(11)  Numerous  comments  asserted 
that  the  1995  proposed  rule  is  impliedly 
precluded  by  the  comprehensiveness  of 
existing  legislation  relating  to  regulation 
of  tobacco  products.  Several  comments 
argued  that  Congress  has  specifically 
reserved  the  power  to  regulate  tobacco 
for  itself,  and  thereby  has  occupied  the 
field.  A  number  of  comments  asserted 
that  the  present  system  of  congressional 
control  over  tobacco  products  precludes 
FDA  regulation  absent  a  new  mandate 
from  Congress. 

FDA  disagrees  with  these  comments. 
The  statutes  enacted  by  Congress  for 
regulation  of  tobacco  products  do  not 
amount  to  a  comprehensive  scheme. 
Rather,  they  address  only  a  few  specific 
aspects  relating  to  regulation  of  tobacco 
products.  Moreover,  even  if  Congress' 
actions  in  this  area  were 
"comprehensive,"  Congress  clearly  did 
not  intend  for  regulation  under  the 
Cigarette  Act  and  the  Smokeless  Act  to 
be  exclusive.  (See  Banzhaf,  405  F.2d  at 
1089  (finding  that  Congress  did  not 
intend  to  foreclose  Federal  regulation  of 
cigarettes  outside  the  narrow  scope  of 
preclusion  contemplated  by  the 
Cigarette  Act).)  As  explained  in  greater 
detail  in  sections  X.A.,  X.B.,  and  X.C.  of 
this  document,  the  statutes  that  the 
comments  cite,  whether  viewed 
individually  or  collectively,  do  not 
preclude  FDA  from  regulating  tobacco 
products. 

First,  as  some  comments  noted. 
Congress  has  not  taken  action  to  exclude 
from  FDA's  jurisdiction  tobacco 
products  that  fall  within  the  act's 
definitions  of  "drug"  and  "device."  The 
face  of  the  statute  is  the  first  place  that 
a  court  must  look  to  determine  whether 


Congress  has  spoken  to  a  particular 
issue  and  whether  congressional  intent 
in  regard  to  that  issue  is  clear.  {Kofa  v. 
INS.  60  F.3d  1084, 1088  (4th  Cir.  ^995); 
Metropolitan  Stevedore  Co.  v.  Rambo, 
115  S.  Ct.  2144,  2147  (1995).)  Under  the 
act,  FDA  has  jiuisdiction  over  products 
that  are  intended  to  address  disease  or 
to  affect  the  structure  or  any  function  of 
the  body.  (See  section  201(g)  and  (h)  of 
the  act,  21  U.S.C.  321(g)  and  (h);  60  FR 
41314  at  41463.)  Thus,  the  relevant 
language  of  the  act — "intended  to  affect 
the  structure  or  any  function  of  the 
body"—- does  not  on  its  face  exclude 
tobacco  products. 

Congress  is  able  to  exclude  and  has 
excluded  specific  products,  including 
tobacco  products,  from  a  statute's  reach 
when  it  vdshes  to  do  so.  For  example. 
Congress  has  expressly  excluded  other 
products  from  FDA's  jurisdiction  under 
the  act.  (See,  e.g.,  section  201(i)  of  the' 
act  (21  U.S.C.  321(i))  (excluding  "soap" 
from  defijiition  of  "cosmetic");  section 
201(s)  of  the  act  (excluding  "color 
additive"  from  definiuon  of  "food 
additive").)  Moreover,  Congress  has 
expressly  excluded  tobacco  products 
from  the  reach  of  other  regulatory 
statutes.  (See,  e.g.,  15  U.S.C. 
2052(a)(1)(B)  (Consumer  Product  Safety 
Act);  15  U.S.C.  1261(f)(2)  (Federal 
Hazardous  Substances  Act);  15  U.S.C. 
2602(2)(B)(iii)  (Toxic  Substances 
Control  Act);  21  U.S.C.  802(6) 
(Controlled  Substances  Act);  15  U.S.C. 
1459(a)(1)  (Fair  Packaging  and  Labeling 
Act).)  Indeed,  tobacco  is  excluded  from 
the  definition  of  "dietary  supplement" 
under  the  act,  but  no  similar  exclusion 
appears  in  the  definition  of  "drug"  or 
"device."  See  section  201(g),  (h),  and  (ff) 
of  the  act  (21  U.S.C.  321(g),  (h),  and  (ff)). 
The  absence  of  an  express  exclusion  for 
tobacco  products  from  the  act's 
definitions  of  "drug"  and  "device" 
eviscerates  the  contention  that  Congress 
clearly  intended  to  preclude  FDA  from 
regulating  tobacco  products. 

Second,  as  recognized  by  some 
comments,  the  fact  that  statutes  such  as 
the  Cigarette  Act  and  the  Smokeless  Act 
delegate  some  regulatory  authority  over 
tobacco  products  to  other  Federal 
agencies  does  not  preclude  FDA's  rule. 
Numerous  Federal  agencies  have 
overlapping  and  complementary 
jurisdiction  that  arises  from  their 
differing  missions  and  expertise.  (See, 
e.g.-,  Rueth  v.  EPA,  13  F.3d  227,  228  (7th 
Cir.  1993)  (EPA  and  Army  Corps  of 
Engineers  have  conciurent  jurisdiction 
under  the  Clean  Water  Act);  Public 
Utility  Dist.  No.  1  v.  Bonneville  Power 
Admin.,  947  F.2d  386,  395  (9th  Cfr. 
1991)  (FERC  has  concurrent  jurisdiction 
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with  other  Federal  agencies  as  well  as 
States  over  hydroelectric  projects),  cert, 
denied.  112  S.  Ct.  1759  (1992);  United 
Packinghouse.  Food  and  Allied  Workers 
Infl  Union  v,  .\LRB.  416  F.2d  1126, 
1133-34  n.ll  {D.C.  Cir.)  (NLRB  and 
EEOC  have  concurrent  jurisdiction  over 
racial  discrimination  claims),  cert, 
denied.  396  U.S.  903  (1969).)  As 
discussed  in  section  X.C.  of  this 
document,  the  fact  that  several  agencies 
are  alreadv  charged  with  regulating 
certain  aspects  of  tobacco  does  not 
preclude  FDA  from  asserting 
jurisdiction  for  different  purposes.  (See 
Banzhaf.  405  F  2d  at  1089  ("Nothing  in 
the  [Cigarette  Act]  indicates  that 
Congress  had  any  intent  at  all  with 
respect  to  other  types  of  regulation  by 
other  agencies — much  less  that  it 
specifically  meant  to  foreclose  all  such 
regulation").) 

In  conclusion,  FD.\'s  final  rule  is  not 
precluded  by  the  existing  regulatory 
scheme  for  tobacco  products. 

E.  Preemption  of  State  and  Local 
Requirements  Under  Section  521(a)  of 

the  Act 

Under  proposed  §  897.42,  State  or 
local  requirements  that  are  more 
stringent  than,  and  do  not  conflict  with, 
requirements  imposed  under  FDA's 
final  rule  would  not  have  been 
preempted  under  section  521  of  the  act 
(21  U.S.C.  360k). 

(12)  Several  comments  supported  the 
intended  exclusion  from  preemption 
under  proposed  §  897.42.  noting  that  it 
!s  essential  that  State  and  local  officials 
retain  the  ability  to  enact  and  enforce 
laws  which  they  believe  are  most 
effective  when  actively  enforced  at  the 
local  level. 

In  contrast,  several  comments  took 
issue  with  the  proposed  exclusion  and 
asserted  that  regulation  of  tobacco 
products  by  FDA  as  drug  delivery 
devices  would  result  in  the  preemption 
of  State  and  local  laws.  The  comments 
characterized  the  "blanket"  exclusion 
from  preemption  under  proposed 
§  897.42  as  being  at  odds  with  the 
statutory  preemption  established  by 
section  521(a)  of  the  act  and  with  the 
exemption  procedures  established  by 
section  521(b)  and  by  FDA's  regulations. 

Several  comments  argued  that 
proposed  §  897  42  would  conflict  with 
congressional  intent  behind  the  act.  One 
comment  noted  that  preemption  under 
section  521(a)  of  the  act  was  intended  to 
establish  national  uniformity  in  medical 
device  regulation,  protecting  such 
products  from  onerous  burdens  on 
interstate  commerce  created  by  a 
patchwork  of  State  and  local 


requirements.  The  comment  argued  that 
the  proposed  exclusion  from 
preemption  would  cause  uniform 
Federal  standards  to  become  displaced 
by  diverse  State  and  local  requirements. 
Another  comment  asserted  that,  by 
allowing  more  stringent  State  and  local 
requirements,  proposed  §  897.42  was  at 
odds  with  the  act  because  Congress  did 
not  intend  for  FDA's  device  regulations 
to  be  minimum- standards;  rather,  it 
intended  for  those  regulations  to  be  the 
governing  standards  unless  local 
circumstances  justified  an  exception. 
Finally,  one  comment  pointed  out 
that  the  1995  proposed  rule  would 
permit  only  those  State  and  local 
requirements  that  are  at  least  as 
"stringent"  as  the  requirements  imposed 
under  FDA's  rule.  The  comment 
asserted  that  FDA  may  not  preempt  any 
State  laws,  however,  without  first 
showing  a  "clear  and  manifest 
congressional  intent"  to  authorize 
preemption  of  those  State  laws. 

As  a  preliminary  matter,  two  points  of 
clarification  are  necessary.  First, 
proposed  §  897.42  would  not  have 
caused  State  and  local  laws  to  become 
Federal  requirements,  as  one  of  the 
comments  anticipated.  Rather,  the  1995 
proposed  nde  would  have  allowed  State 
and  local  laws  to  remain  in  force  subject 
solely  to  State  or  local  enforcement. 

Second,  proposed  §  897,42  would  not 
have  "resuscitated"  State  and  local  laws 
that  would  otherwise  be  preempted  by 
the  Cigarette  Act  or  the  Smokeless  Act, 
as  some  of  the  comments  anticipated 
Instead,  the  exclusion  from  preemption 
in  proposed  §  897.42  would  have 
applied  only  to  preemption  under 
section  521  of  the  act. 

Upon  consideradon  of  all  of  the 
comments  relating  to  proposed  §  897.42. 
the  agency  recognizes  that  significant 
concerns  have  been  raised  with  regard 
to  the  validity  of  FDA's  proposed 
preemption  exclusion  for  all  more 
stringent  State  and  local  legislative 
enactments.  Most  notably,  the  agency 
concurs  that  the  notice  and  comment 
process  of  the  current  rulemaking  does 
not  provide  the  type  of  opportunity  for 
an  oral  hearing  contemplated  under 
section  S21(b)  of  the  act.  In  light  of  this 
concern,  FDA  has  deleted  proposed 
§897.42. 

The  agency's  1995  proposed  rule  to 
exclude  all  more  stringent  State  and 
local  requirements  from  any  preemptive 
effect  under  this  rule  was  based  on  a 
recognition  of  the  pioneering  and 
continuing  role  in  the  area  of  regulation 
of  youth  access  to  tobacco  products  that 
States  have  played,  particularly  certain 
active  tobacco-control  States.  Federal 


cooperation  with,  and  continued 
reliance  upon,  innovative  and 
aggressive  State  and  local  enforcement 
efforts  is  essential 

FDA  believes  the  requirements  it  is 
establishing  in  this  final  rule  set  an 
appropriate  floor  for  regulation  of  youth 
access  to  tobacco  products  but  do  not, 
as  a  policy  matter,  reflect  a  judgment 
that  more  stringent  State  or  local 
requirements  are  inappropriate,  For 
example,  FDA  chose  18  as  the  age  below 
which  cigarettes  and  smokeless  tobacco 
may  not  be  marketed  to  children  and 
adolescents.  This  choice  reflected  a 
finding  that  all  but  four  States  have  a 
comparable  restriction  which  addresses 
the  most  vulnerable  population. 
However,  many  comments  argued  that  a 
higher  age  would  be  more  effective. 
While  FDA  has  decided  not  to  establish 
an  age  above  18  in  the  final  rule,  the 
agency  may,  under  the  exemption  - 
process  established  under  section  521(b) 
of  the  act.  defer  to  those  States  that 
conclude  that  a  higher  age  is  more 
effective  and  that  apply  for  an 
exemption. 

In  implementing  section  521  of  the 
act,  FDA  has  historically  interpreted 
that  provision  narrowly  and  found  it  to 
have  preemptive  effect  only  for  those 
State  and  local  requirements  that  in  fact 
clearly  impose  specific  requirements 
with  respect  to  specific  devices  that  are 
manifestly  in  addition  to  analogous 
Federal  requirements.  (See  §  808.1(d) 
(21  CFR  808.1(d)).)  Moreover,  section 
521  of  the  act  "does  not  preempt  State 
or  local  requirements  that  are  equal  to, 
or  substantially  identical  to, 
requirements  imposed  by  or  imder  the 
act"(§808,l(d)(2)). 

The  agency's  assertion  of  jurisdiction 
over  tobacco  products  does  not  preclude 
any  State  or  local  requirements  other 
than  those  expressly  preempted  by 
section  521(a)  of  the  act.  Moreover, 
consistent  with  FDA's  interpretation  of 
section  521(a)  of  the  act.  only  a  limited 
number  of  State  and  local  requirements 
are  preempted  and  even  those  may 
qualify  for  exemption  from  preemption 
under  section  521  (b)  of  the  act. 

Examples  of  State  and  local  laws  FDA 
believes  are  preempted,  consistent  with 
its  longstanding  approach  to 
implementing  section  521  of  the  act,  are 
the  following: 

•  More  stringent  age  restrictions — Three 
States  restrict  cigarette  sales  to  anyone 
under  19  years  of  age.  and  one  State  has 
21  years  as  the  minimum  age.  These 
restrictions  are  preempted  because  they 
are  more  stringent  than  the  final  rule, 
which  prohibits  sales  only  to 
individuals  under  age  18. 
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•  Restrictions  on  the  distribution  of  free 
samples  of  tobacco  products — 
Approximately  40  States,  the  District  of 
Columbia,  and  many  local  governments 
restrict  the  distribution  of  free  samples 
of  tobacco  products.  For  example. 
Nebraska  bans  samples,  coupons,  and 
rebate  offers  for  smokeless  tobacco. 
Oklahoma  and  several  other  States 
prohibit  the  free  distribution  of  tobacco 
to  individuals  under  18  and  within  500 
feet  of  schools,  playgrounds,  or  other 
locations  used  primarily  bv  individuals 
under  18.  Approximately  12  States 
restrict  where  free  samples  may  be 
distributed  These  restrictions  are 
preempted  to  the  extent  that  they  are 
different  from,  or  in  addition  to,  the 
final  rule,  which  prohibits  any 
distribution  of  free  samples. 

•  Restrictions  on  placement  of  vending 
machines — Most  States,  the  District  of 
Columbia,  and  several  local 
governments  impose  restrictions  on  the 
placement  of  vending  machines.  These 
restrictions  are  preempted  to  the  extent 
that  they  are  different  from,  or  in 
addition  to,  the  final  rule,  which 
prohibits  the  use  of  vending  machines 
except  in  certain  locations  and  under 
certain  conditions. 

•  Restrictions  on  outdoor  advertising — 
Restrictions  on  outdoor  advertising  are 
preempted  to  the  extent  that  they  are 
different  from,  or  in  addition  to,  the 
final  rule,  which  restricts  the  location, 
format,  and  content  of  such  advertising. 
For  example,  Ordinance  307.  which  was 
enacted  by  the  Mayor  and  City  Council 
of  Baltimore,  MD.  prohibits  the 
placement  of  any  sign  that  "advertises 
cigarettes  in  a  publicly  visible  location," 
i.e.,  on  "outdoor  billboards,  sides  of 
buildinglsj.  and  free  standing 
signboards,"  This  ordinance  was  upheld 
by  the  Fourth  Circuit  in  the  face  of  a 
challenge  based  on  preemption  imder 
the  Cigarette  Act  and  on  First 
Amendment  grounds.  (See  Penn 
Advertising  of  Baltimore,  Inc.  v.  Mayor 
and  City  Council  of  Baltimore,  63  F.3d 
1318  (4th  Cir.  1995),  vacated  and 
remanded,  116  S.  Ct.  2574  (1996).) 
Subsequently,  the  Supreme  Court 
vacated  judgment  in  Penn  Advertising 
and  remanded  the  case  to  the  United 
States  Court  of  Appeals  for  the  Fourth 
Circuit  for  further  consideration  in  Ught 
of  44  Liquormart,  Inc.  v.  Rhode  Island, 
116  S.  Ct.  1697  (1996).  If  Ordinance  307 
is  ultimately  upheld  in  its  present  form, 
it  will  be  preempted  under  section  521 
of  the  act  to  the  extent  that  it  is  different 
from,  or  in  addition  to,  the  final  rule. 

•  Prohibitions  and  restrictions  relating 
to  free-standing  displays — Prohibitions 
and  restrictions  relating  to  free-standing 


displays  are  preempted  to  the  extent 
that  the>'  are  different  from,  or  in 
addition  to.  the  final  rule,  which  allows 
free-standing  displays  but  restricts  the 
location,  format,  and  content  of  such 
displays. 

•  Requirements  relating  to  identification 
checks  for  purposes  of  age  verification — 
Requirements  relating  to  identification 
checks  for  purposes  of  age  verification 
are  preempted  to  the  extent  that  they  are 
different  from,  or  in  addition  to,  the 
final  rule,  which  requires  identification 
checks  for  anyone  under  the  age  of  26. 

Examples  of  State  orjocal  laws  or 
regulations  that  are  not  preempted 
include: 

•  Equivalent  age  restrictions — Most 
States  establish  18  years  as  the 
minimum  age  for  purchasing  cigarettes 
or  smokeless  tobacco.  These  restrictions 
are  not  preempted  because  they  are 
equal  to,  or  substantially  identical  to, 
requirements  imposed  imder  the  final 
rule.  (See  §808. 1(d)(2).) 

•  Restrictions  on  the  sale  or  distribution 
of  tobacco  products — Several  local 
governments  restrict  the  locations  (such 
as  public  parks,  pubhc  buildings,  etc.)  at 
which  tobacco  products  may  be  sold  or 
distributed.  These  restrictions  are  not 
preempted  because  the  final  rule  does 
not  establish  specific  counterpart 
regulations  or  other  specific 
requirements  relating  to  the  locations  at 
which  tobacco  products  may  be  sold  or 
distributed. 

•  Restrictions  on  smoking  in  public 
places — Approximately  48  states,  the 
District  of  Columbia,  and  many  local 
govenmients  have  some  restrictions  on 
smoking  in  public  places.  IThese 
restrictions  are  not  preempted  because 
the  final  rule  does  not  establish  specific 
coimterpart  regulations  or  other  specific 
requirements  relating  to  restrictions  on 
smoking  in  public  places. 

•  Penalties  on  underage  persons  who 
purchase  tobacco  products — These 
penalties  are  not  preempted  because  the 
final  rule  does  not  establish  specific 
coimterpart  regulations  or  other  specific 
requirements  relating  to  penalties  on 
underage  persons  who  purchase  tobacco 
products. 

•  Prohibition  on  use  or  possession  of 
tobacco  products  by  underage  persons — 
These  prohibitions  are  not  preempted 
because  the  final  rule  does  not  establish 
specific  counterpart  regulations  or  other 
specific  requirements  relating  to 
prohibitions  on  the  use  or  possession  of 
tobacco  products  by  imderage  persons. 

•  Age  restrictions  on  persons  v^ho  sell 
tobacco  products — Some  local 
governments  have  statutes  or 
regulations  that  establish  a  minimum 


age  for  persons  selling  tobacco  products. 
These  restrictions  are  not  preempted 
because  the  final  rule  does  not  establish 
specific  counterpart  regtilations  or  other 
specific  requirements  relating  to  age 
restrictions  on  persons  who  sell  tobacco 
products. 

•  Tobacco  excise  taxes — All  50  States 
and  the  District  of  Columbia  have  excise 
taxes  on  cigarettes,  and  42  States  have 
excise  taxes  on  smokeless  tobacco. 
These  excise  taxes  are  not  preempted 
because  they  are  not  "requirements 
applicable  to  a  device"  within  the 
meaning  of  section  521(a)  of  the  act. 
(See  §808. 1(d)(8).) 

•  Access-control  mechanism 
requirements  for  vending  machines — 
Approximately  six  States  and  some 
local  governments  require  access- 
control  mechanisms  on  vending 
machines,  such  as  locking  devices  or 
token  acceptors.  These  requirements  are 
not  preempted  because  the  final  rule 
does  not  estabUsh  specific  counterpart 
regulations  or  other  specific 
requirements  relating  to  access-control 
mechanisms  for  vending  machines. 

•  Posting  of  signs — Approximately  24 
States  have  statutes  requiring  certain 
parties  to  post  signs  at  vending 
machines  stating  that  sales  to  underage 
persons  are  prohibited.  One  State 
requires  owners  or  operators  of  vending 
machines  to  post  signs  warning  of  the 
dangers  of  cigarette  use  during 
pregnancy.  In  addition,  many  local 
governments  require  that  signs  be 
posted  in  areas  in  which  smoking  is 
prohibited  by  law.  These  requirements 
are  not  preempted  because  the  final  rule 
does  not  establish  specific  counterpart 
regulations  or  other  specific 
requirements  relating  to  the  posting  of 
signs. 

•  License  requirements — Some  local 
governments  impose  Ucense 
requirements  upon  retailers  of  tobacco 
products.  These  requirements  are  not 
preempted  because  they  are  not 
"requirements  applicable  to  a  device" 
within  the  meaning  of  section  521(a)  of 
theact.(Cf.§  808.1(d)(3).) 

The  examples  set  forth  above  reflect 
the  types  of  State  or  local  requirements 
of  which  the  agency  is  currently 
aware.  ^54  There  may  be  other  State  or 
local  requirements  pertaining  to 
cigarettes  and  smokeless  tobacco.  With 
regard  to  particular  State  or  local 
requirements  that  are  not  described 
above,  any  State,  political  subdivision, 
or  other  interested  party  may,  in 
accordance  with  §  808.5  (21  CFR  808.5), 
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Coalition  on  Smoking  OR  Health.  Bartelt. ).,  ed., 
December  31,  1995. 
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request  an  advisory  opinion  from  the 
agency  as  yb  whether  such  State  or  local 
requirements  are  preempted. 

State  an^  local  requirements  that  are 
preempted  by  the  requirements  of  FDA's 
final  rule  may  be  exempted  from 
preemption  in  accordance  with  section 
521(b)  of  the  act  and  its  implementing 
regulation,  part  808  (21  CFR  part  808). 
Section  521(b)  of  the  act  and  part  808 
provide  that  FDA  may,  by  regulation 
issued  after  notice  and  an  opportunity 
for  an  oral  hearing,  exempt  a  State  or 
local  device  requirement  from 
preemption  under  such  conditions  as 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner),  may  prescribe  if  the 
requirement  is:  (1)  More  stringent  than 
Federal  requirements  applicable  to  the 
device  under  the  act;  or  (2)  required  by 
compelling  local  conditions,  and 
compliance  with  the  State  or  local 
requirement  would  not  cause  the  device 
to  be  in  violation  of  any  requirement 
applicable  under  the  act. 

By  a  separate  document  to  be 
published  m  the  Federal  Register.  FDA 
will  be  mforming  ail  State  and  local 
governments  that  they  may  submit 
applications  to  exempt  from  preemption 
under  sec:tion  521fb)  of  the  act  those 
State  and  local  requirements  pertaining 
to  cigarettes  and  smokeless  tobacco  that 
are  preempted  by  the  final  rule.  A  State 
or  local  requirement  will  be  exempted 
from  preemption  under  section  521(b)  of 
the  act  if  the  State  or  local  requirement: 
meets  the  exemption  requirements 
established  under  that  section  and  is 
consistent  with  the  goals  in  the  final 
rule.  Exemptions  from  preemption  that 
FDA  grants  apply  only  to  preemption 
under  section  521  of  the  act. 

Because  the  issues  raised  by  these 
applications  for  exemption  will  be 
similar  or  related,  the  Commissioner  has 
determined  that  it  would  be 
advantageous  for  all  concerned  to 
propose  a  single  regulation  granting  or 
denving  exemptions  for  each  particular 
State  or  local  requirement,  and,  if 
necessary,  to  hold  a  single  hearing 
covering  all  applications  for  exemption 
from  preemption  for  requirements 
pertaining  to  cigarettes  and  smokeless 
tobacco.  Although  each  appUcation  will 
be  considered  as  part  of  a  single 
proceeding,  each  individual  appUcation 
will  be  evaluated  on  its  merits  and  the 
circumstances  appUcable  to  the 
particular  submitting  jurisdiction. 

F.  Preemption  of  State  Product  Liability 
Claims  Under  Section  521(a)  of  the  Act 

(13)  Several  comments  asserted  that, 
under  section  521(a)  of  the  act,  State 
product  liability  claims  would  be 


preempted  if  FDA  asserts  jurisdiction 

over  tobacco  products  as  drug  delivery 

devices. 

Based  on  FDA's  imderstanding  of  the 
theories  of  recovery  advanced  in 
tobacco  product  liability  cases,  and  the 
nature  of  the  Federal  requirements  being 
established  in  the  final  rule,  FDA  does 
not  expect  any  of  these  Federal 
requirements  to  preempt  any  tort  claims 
relating  to  tobacco  products.  The 
following  analysis  explains  this 
conclusion. 

The  Supreme  Court  recently  held  that 
the  scope  of  preemption  under  section 
521(a)  with  regard  to  State  product 
liability  claims  is  very  narrow.  Indeed, 
a  plurality  of  the  Court  noted  that  "few. 
if  any.  common-law  duties  have  been 
pre-empted  by  (section  521(a)l." 
Medtronic,  Inc.  v.  Lohr,  64  U.S.L.W. 
4625.  4634  (U.S.  June  26, 1996)  (Nos. 
95-754  and  95-886)  (plurality  opinion). 

Preemption  occxirs  "only  where  a 
particular  state  requirement  threatens  to 
interfere  with  a  specific  federal 
interest."  Medtronic,  64  U.S.L.W.  at 
4634.  Thus,  State  requirements  of 
"general  applicability"  such  as  State 
product  liability  claims  are  not 
preempted,  except  where  they  have  "the 
effect  of  establishing  a  substantive 
requirement  for  a  specific  device"  that 
is  "different  from,  or  in  addition  to,"  a 
specific  requirement  imposed  under  the 
act  (§  808.1(d);  Medtronic,  64  U.S.L.W. 
at  4633-34).  Moreover,  Federal 
requirements  must  be  "apphcable  to  the 
device"  in  question,  and  they  preempt 
State  product  UabiUty  claims  only  if  the 
Federal  requirements  are  "specific 
counterpart  regulations"  or  "specific"  to 
a  "particular  device"  (§  808.1(d); 
Medtronic,  64  U.S.L.W.  at  4634). 

In  siunmary,  FDA  is  aware  of  no  tort 
claims  against  tobacco  products  that 
will  be  preempted  by  the  Federal 
requirements  being  established  in  the 
final  rule. 

XI.  Miscellaneous  Constitutional  Issues 
A.  Takings  Under  the  Fifth  Amendment 

(1)  Several  industry,  retail,  and 
individual  comments  argued  that  parts 
of  the  regulations  effect  takings 
compensable  under  the  Fifth 
Amendment's  Takings  Clause  (the 
Takings  Clause),  which  provides  that 
"private  property  (shall  not]  be  taken  for 
public  use,  without  just  compensation." 
For  example,  comments  argued  that 
proposed  §  897.34  will  restrict  or  even 
prohibit  tobacco  manufacturers'  use  of 
their  trademarks  and  copyrighted 
property,  or  that  it  will  deprive  industry 
members  both  of  the  goodwill  generated 
by  their  sponsorship  of  sports  and 


cultural  events  and  of  valuable  tobacco 
trademarks.  Comments  argued  that 
§  897.16(a)  effects  a  taking  of 
intellectual  property  because  it 
prohibits  the  use  of  nontobacco 
trademarks  (with  grandfathered 
exceptions)  to  market  tobacco  products. 
Several  comments  argued  that 
§  897. 16(c)  effects  a  taking  of  vending 
machines  and  self-service  displays,  as 
well  as  contractual  rights  to  place 
tobacco  vending  machines  on  other 
people's  property.  Comments  argued 
that  the  requirement  that  advertising  use 
only  black  text  on  white  background  in 
§  897.32(a)  effects  a  taking  because 
nonconforming  signs — for  buses  and  on 
billboards,  for  example — will  have  to  be 
destroyed,  as  would  tobacco 
advertisements  on  billboards  and  signs 
within  1.000  feet  of  schools  and  public 
playgrounds  under  §  897.30(b). 

Comments  also  argued  that  the 
proposed  ban  on  mail-order  sales  of 
tobacco  products  would  effect  a  taking 
of  mail-order  businesses.  Mail-order 
sales,  however,  are  not  prohibited  under 
the  final  rule.  Many  retailers  argued  that 
the  prohibition  of  self-service  displays 
and  the  corresponding  requirement  that 
tobacco  products  be  shelved  behind 
sales  counters  violate  the  Fifth 
Amendment. 

The  Food  and  Drug  Administration 
(FDA)  disagrees  that  any  of  these 
provisions  effects  a  taking  in  violation 
of  the  Fifth  Amendment, 

In  its  final  form,  §  897.16(a)  prohibits 
manufacturers  from  using  the  trade  or 
brand  name  of  a  nontobacco  product  as 
the  trade  or  brand  name  of  a  cigarette  or 
smokeless  tobacco  product,  writh  the 
exception  of  those  names  on  both 
tobacco  and  nontobacco  products  that 
were  sold  in  the  United  States  on 
January  1.  1995.  In  its  final  form, 
§  897.16(c)  prohibits  the  use  of  vending 
machines  and  self-service  displays  to 
sell  cigarettes  and  smokeless  tobacco, 
except  that  vending  machines 
(including  those  that  sell  packaged, 
single  cigarettes)  and  self-service 
displays  may  be  used  to  sell  these 
tobacco  products  in  adult-onlv 
establishments.  (As  proposed  in  the 
1995  proposed  rule,  §  897, 16(c)  would   ^ 
have  prohibited  their  use  entirely.) 

In  its  final  form,  §  897.30(b)  prohibits 
tobacco  product  advertisements  within 
1,000  feet  of  a  public  playground  or  a 
secondary  or  elementary  school.  In  its 
final  form,  §  897.32(a)  permits  only 
advertising  that  uses  black  text  on  a 
white  background  (except  in  adult 
publications  and  in  facilities  where 
persons  under  18  are  not  present  or 
permitted).  In  its  final  form,  §  897.34(a) 
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prohibits  the  sale  of  nontobacco  items  or 
services  that  bear  the  brand  names  or 
other  indicia  of  identification  for 
cigarettes  or  smokeless  tobacco.  In  its 
final  form,  §897.34(c}  prohibits  the 
sponsorship  of  athletic,  musical, 
cultural,  or  other  social  or  cultural 
events  in  the  brand  names  or  other 
indicia  of  identification  for  cigarettes  or 
smokeless  tobacco. 

A  takings  analysis  begins  with  a 
determination  of  what  interest  a  person 
has  in  the  thing  that  is  allegedly  taken— 
in  this  case,  in  vending  machines  and 
self-service  displays,  copyrighted 
material,  and  trademarks  and 
goodwill — and  whether  that  interest 
"can  be  considered  property  for  the 
purposes  of  the  Taking  Clause  of  the 
Fifth  Amendment."  (See  Ruckelshaus  v. 
Monsanto  Co.,  467  U.S.  986,  1001 
(1984).)  If  a  cognizable  property  interest 
is  identified,  the  Supreme  Court  has 
developed  three  factors  for  courts  to 
consider  in  assessing  whether  a 
regulatory  taking  has  occurred:  (1)  The 
character  of  the  governmental  action;  (2) 
its  economic  impact;  and  (3)  its 
interference  with  reasonable 
investment-backed  expectations  [Id.  at 
1005). 

1.  The  Interests  at  Issue 

Some  of  the  interests  affected  by  the 
final  rule — vending  machines,  self- 
service  displays,  and  existing 
nonconforming  advertising  on  signs  and 
billboards,  for  example — is  tangible 
property,  whereas  contract  rights, 
trademarks  and  goodwill,  and 
copyrighted  material  (e.g.,  the 
nonconforming  copyrighted  material  on 
^igns  and  billboards)  affected  by  these 
provisions  are  intangible  property 
interests. 

Tangible  personal  property — such  as 
vending  machines,  self-service  displays, 
and  signs  and  billboards  advertising 
tobacco  products — is  property  for 
purposes  of  the  Takings  Clause  (see 
United  States  v.  General  Motors  Corp., 
323  U.S.  373,  383-84  (1945)),  although 
personal  commercial  property  is 
eifforded  less  protection  than  real 
property  under  the  Takings  Clause  (see, 
e.g.,  lAicas  V.  South  Carolina  Coastal 
Council,  112  S.  Ct.  2886,  2899  (1992)). 

Intangible  interests  may  be 
compensable  imder  the  Takings  Clause 
as  well.  For  example,  in  Ruckelshaus, 
the  Supreme  Court  determined  that 
trade  secret  information — which  is 
intangible — was  property  compensable 
under  the  Takings  Clause.  The  Court 
noted  that  the  extent  of  the  property 
right  in  trade  secret  information  "is 
defined  by  the  extent  to  which  the 


owner  of  the  secret  protects  his  interest 
from  disclosure  to  others,"  (that  is,  it  is 
property  only  insofar  as  others  are 
excluded  from  its  use)  and  that  it  has 
"many  of  the  characteristics  of  more 
tangible  forms  of  property" — for 
example,  trade  secret  information  is 
assignable,  it  can  form  the  res  of  a  trust, 
and  it  passes  to  a  trustee  in  bankruptcy 
[Ruckelshaus.  467  U.S.  at  1002). 

Vending  machine  owmers  may  have 
contracts  that  give  them  exclusive  rights 
to  sell  tobacco  products  at  a  particular 
location.  These  contract  rights  would 
typically^  assignable,  they  may  form 
the  res  of  a  trust  (see,  e.g.,  Wadsworth 
V.  Bank  of  California,  777  P.2d  975,  978 
(Or.  Ct.  App.  1989)),  and  rights  of  action 
based  upon  them  can  become  part  of  a 
bankruptcy  estate  (e.g..  In  re  Ryerson, 
739  F.2d  1423, 1425  (9th  Cir.  1984)). 
(See  also  U.C.C.  9-106.)  Such  vending 
machine  owners'  contracts  may 
therefore  create  contract  rights  that 
would  be  compensable  property  under 
the  Takings  Clause. 

Material  can  be  copyrighted  if  it  is  an 
original  work  of  authorship— such  as 
vmtten,  musical,  pictorial,  or  graphic 
work — that  is  fixed  in  a  tangible 
medium  of  expression  from  which  the 
work  can  be  reproduced  (17  U.S.C. 
102(a)).  By  Federal  statute  a  copyright  is 
assignable  (17  U.S.C.  201),  and  there  are 
rights  to  exclusive  use  (17  U.S.C.  106), 
subject  to  certain  limitations  (17  U.S.C. 
107-20)  and  enforceable  through 
infringement  actions  (e.g.,  17  U.S.C. 
501).  A  copyright  can  form  the  res  of  a 
trust  [Bartok  v.  Boosey  &■  Hawkes,  Inc., 
523  F.2d  941,  948  (2d  Cir.  1975))  and  it 
can  become  property  of  an  estate  in 
bankruptcy  [United  States  v.  Inslaw, 
Inc..  932  F.2d  1467, 1471  (D.C.  Cir. 
1991),  cert,  denied,  502  U.S.  1048 
(1992)).  Sharing  many  of  the 
characteristics  of  more  tangible 
property,  a  copyright  is  also 
compensable  property  under  the 
Takings  Clause. 

Trademarks  are  words,  names, 
symbols,  devices,  or  combinations 
thereof  that  a  person  uses,  or  intends  to 
use  and  has  applied  to  register,  to 
identify  or  distinguish  his  or  her  goods 
from  others  on  the  market  and  to 
identify  their  source  (15  U.S.C.  1127). 
The  primary  purpose  of  trademarks  is  to 
protect  consumers  by  preventing 
deceitful  marketing  of  one  product  or 
service  as  another.  As  the  Supreme 
Court  has  stated, 

[tlhe  law  of  unfair  competition  has  its  roots 
in  the  common-law  tort  of  deceit:  its  general 
concern  is  with  protecting  consumers  from 
confusion  as  to  source.  While  that  concern 
may  result  in  the  creation  of  "quasi-property 
rights"  in  communicative  symbols,  the  focus 


is  on  the  protection  of  consumers,  not  the 
protection  of  producers  as  an  incentive  to 
product  innovation. 

[Bonito  Boats,  Inc.  v.  Thunder  Craft 
Boats.  Inc.,  489  U.S.  141, 157  (1989)) 

When  associated  with  goodwill, 
trademarks  also  share — with  trade  secret 
information  and  copyrights — ^the 
features  of  more  tangible  property.  For 
example,  the  Lanham  Act  (15  U.S.C. 
1053  et  seq.)  allows  assignment  of  a 
trademark  only  "with  the  goodwill  of 
the  business  in  which  the  mark  is  used 
or  with  that  part  of  the  goodwill  of  the 
business  coimected  with  the  use  of  and 
symbolized  by  the  mark"  (15  U.S.C. 
1060).  Indeed,  when  Congress  amended 
the  Lanham  Act  in  1988  to  allow  intent- 
to-use  applications  for  registration  of 
trademarks,  it  prohibited  assignment  of 
such  applications  to  be  "consistent  with 
the  principle  that  a  mark  may  be  vaUdly 
assigned  only  with  the  business  or 
goodwill  attached  to  the  use  of  the 
mark"  (S.  Kept.  515,  100th  Cong.,  2d 
sess.  31  (1988),  reprinted  in  1988 
U.S.C.C.A.N.  5577.  5593-5594). 

Owners  of  trademarks  also  have  rights 
of  exclusive  use  of  marks — that  is, 
against  infringement — because  "[b]y 
applying  a  trademark  to  goods  produced 
by  one  other  than  the  trademark's 
owner,  the  infringer  deprives  the  owner 
of  the  goodwill  which  he  spent  energy, 
time,  and  money  to  obtain"  [Inwood 
Laboratories,  Inc.  v.  Ives  Laboratories, 
Inc.,  456  U.S.  844,  854  n.l4  (1982)). 
"Registration  bestows  upon  the  owner 
of  the  mark  the  Umited  right  to  protect 
his  goodwill  from  possible  harm  by 
those  uses  of  another  as  may  engender 
a  belief  in  the  mind  of  the  public  that 
the  product  identified  by  the  infringing 
mark  is  made  or  sponsored  by  the  owner 
of  the  mark"  [Societe  Comptoir  de 
L'Industrie  Cotonniere  Etablissements 
Boussac  V.  Alexander's  Dep't  Stores, 
Inc..  299  F.2d  33,  36  (2d  Cir.  1962)). 
Like  trade  secret  information,  a 
trademark  can  be  the  res  of  a  trust  (see 
Coca-Cola  Bottling  Co.  v.  Coca-Cola  Co.. 
988  F.2d  414,  430-432  (3d  Cir.  1993)) 
and  it  can  pass  to  the  trustee  in 
bankruptcy  [Inslaw,  932  F.2d  at  1471). 

The  agency  notes  that  a  trademark 
itself,  unaccompanied  by  goodwill, 
lacks  these  characteristics  of  property. 
The  agency  therefore  believes  that  a 
trademark  itself  is  not  property 
cognizable  under  the  Takings  Clause. 
Based  on  the  foregoing  analysis, 
however,  the  agency  believes  that  a 
trademark  and  the  accompanying 
goodwill  together  are  property 
cognizable  imder  the  "Takings  Clause. 
These  conclusions  are  consonant  writh 
the  recognition  that  a  trademark  has 
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value  as  property  for  the  owner  "only  in 
the  sense  that  a  man's  right  to  the 
continued  enjoyment  of  his  trade 
reputation  and  the  good  will  that  flows 
from  It,  free  from  unwarranted 
interference  by  others,  is  a  property 
right,  for  the  protection  of  which  a 
trademark  is  an  instrumentality" 
{Hanover  Star  Milling  Co.  v.  Metcaif, 
:40  U.S.  403,  413  (1916);  see  also  S. 
Rept  1333.  79th  Cong..  2d  sess.  (1946), 
reprinted  in  1946  U.S.  Code  Cong.  & 
.Admin  News  1274,  1277  ("the 
protection  of  trade-marks  is  merely 
protection  to  goodwill")). 

.Nevertheless,  this  conclusion  must  be 
reconciled  with  Supreme  Court 
precedent  on  takings  of  goodwill.  In 
particular,  the  comments  cited  Kimball 
Laundry  Co.  v.  United  States.  338  U.S. 
1  (1949),  for  the  proposition  that  the 
Taldngs  Clause  requires  compensation 
for  a  regulatory  taking  of  goodwill.  The 
general  rule  is  that  the  Takings  Clause 
does  not  require  compensation  for 
goodwill  when  the  Government  takes  a 
place  of  business  because  the  business's 
goodwill  may  be  transferred  to  a  new 
place  of  business  (338  U.S.  at  11-12  and 
15:  see  also  General  Motors,  323  U.S.  at 
379  (when  Government  permanently 
takes  land,  "compensation  for  that 
interest  does  not  include  •   •   •  [even] 
the  loss  of  goodwill  which  inheres  in 
the  location  of  the  land")).  In  Kimball, 
however,  the  Court  allowed 
compensation  for  loss  of  a  laundry 
business  s  goodwill,  or  going-concern 
value,  incident  to  the  physical  taking  of 
the  laundry  It  did  so  because  the 
Government  intended  to  operate  the 
laundrv  femporari/y  during  wartime, 
after  which  the  laundry  would  revert  to 
the  business;  the  business  could  not 
invest  in  a  new  laundry  because  it 
would  someday  be  the  owner  of  two 
laundries,  neither  of  which  it  could  then 
operate  profitably  (338  U.S.  at  14-15). 
The  Court  therefore  likened  the 
situation  to  those  in  which  the 
Government  takes  a  utility  with  the 
intention  of  operating  it  itself;  the  going- 
concern  value  of  the  utility  is  taken  in 
those  cases  and  is  therefore 
compensable  (Id.  at  12-13). 

Kimball  and  General  Motors  therefore 
indicate  that  goodwill  is  compensable 
under  the  Takings  Clause  only  when  no 
business  remains  after  a  taking  to  whose 
benefit  the  goodwill  may  inure.  (See 
also  District  of  Columbia  v.  13  Parcels 
of  Land.  534  F.2d  337.  349  &  n.7  p.C. 
Cir.  1976).)  With  respect  to  goodwill 
associated  with  a  trademark,  use  of 
which  is  limited  by  a  regulation,  these 
cases  indicate  that  the  property  interest 
mav  be  compensable  only  if  the 


regulation  allows  no  goodwill  to  inure 
to  the  benefit  of  the  owner. 

For  purposes  of  the  following  analysis 
of  whether  the  regulations  effect  a 
taking,  the  agency  assumes  that 
copyrighted  material,  the  interests  in 
trademarks  and  associated  goodwill, 
contracts,  self-service  displays,  vending 
machines,  and  tobacco  advertising  on 
signs  and  billboards  are  property 
interests  that  may  be  comp>ensable 
under  the  Takings  Clause  if  taken. 

2.  The  Takings  Analysis 

(Wjhat  constitutes  a  "taking"  for  purposes 
of  the  Fifth  Amendment  has  proved  to  be  a 
problem  of  considerable  difficulty.  While  this 
Court  has  recognized  that  the  "Fifth 
Amendment's  guarantee  •  •  *  (is)  designed 
to  bar  Government  from  forcing  some  people 
alone  to  bear  public  burdens  which,  in  all 
fairness  and  justice,  should  be  borne  by  the 
public  as  a  whole,"  this  Ck)urt.  quite  simply, 
has  been  unable  to  develop  any  "set  formula" 
for  determining  when  "justice  and  fairness" 
require  that  economic  injuries  caused  by 
public  action  be  compensated  by  the 
government,  rather  than  remain 
disproportionately  concentrated  on  a  few 
persons. 

(Penn  Central  Transp.  Co.  v.  City  of  New 
York,  438  U.S.  104, 123-24  (1978) 
(citation  omitted)  (alterations  and 
deletions  in  original);  Ruckelshaus,  467 
U.S.  at  1005) 

Still,  the  Supreme  Court  has  identified 
three  factors  for  courts  to  consider  in 
assessing  whether  a  regulatory  taking 
has  occurred:  (1)  The  character  of  the 
governmental  action;  (2)  its  economic 
impact;  and  (3)  its  interference  with 
reasonable  investment-backed 
expectations  (Ruckelshaus,  467  U.S.  at 
1005;  Penn  Central,  438  U.S.  at  124). 

The  force  of  any  one  of  these  factors 
may  be  "so  overwhelming  *  *  *  that  it 
disposes  of  the  taking  question" 
(Ruckelshaus,  467  U.S.  at  1005  (finding 
interference  with  reasonable 
investment-backed  expectations  by  use 
of  trade  secret  information  in  pesticide 
approval  process  to  be  decisive)).  So,  for 
example,  if  the  economic  impact  is  to 
rob  real  property  of  "all  economically 
beneficial  uses,"  the  regulation  effects  a 
taking  (Lucas,  505  U.S.  at  1019 
(emphasis  in  original);  see  also  id.  at 
1027-1028  (limiting  holding  to  real 
property)).  When  examined  in  light  of 
these  three  factors,  FDA's  proposed 
regulations  do  not  effect  a  compensable 
taking  under  the  Fifth  Amendment  of 
the  Con^tution. 

3.  The  Character  of  the  Governmental 
Action 

With  respect  to  the  first  factor,  courts 
are  more  likely  to  find  a  taking  when  the 
interference  with  property  can  be 


characterized  as  a  physical  invasion  by 
the  Government  (e.g..  United  States  v. 
Causby,  328  U.S  256.  261-62  (1946) 
(characterizing  Government's  use  of 
flight  path  just  over  property  as  physical 
invasion))  than  when  the  interference  is 
caused  by  a  regulatory  program  that 
"adjust(sl  the  benefits  and  burdens  of 
economic  life  to  promote  the  common 
good"  (Penn  Central.  438  U.S.  at  124). 
Courts  have  accorded  particular 
deference  to  goverrunental  action  taken 
to  protect  the  public  interest  in  health, 
safety,  and  welfare.  (See  Keystone 
Bituminous  Coal  Ass  'n  v.  DeBenedictis, 
480  U.S.  470.  488  (1987);  Penn  Central, 
438  U.S.  at  125-26;  Atlas  Corp.  v. 
United  States.  895  F.2d  745.  757-58 
(Fed.  Cir.).  cert,  denied.  498  U.S.  811 
(1990).)  In  addition,  the  Supreme  Court 
has  repeatedly  rejected  compensation 
claims  when  the  Government  has 
regulated  in  order  to  prevent  harmful 
activity: 

The  power  which  the  States  have  of 
prohibiting  such  use  by  individuals  of  their 
property  as  will  be  prejudicial  to  the  health, 
the  morals,  or  the  safety  of  the  public,  is 
not — and,  consistently  with  the  existence  and 
safety  of  organized  society,  cannot  be — 
burdened  with  the  condition  that  the  State 
must  compensate  such  individual  owners  for 
pecuniary  losses  they  may  sustain,  by  reason 
of  their  not  being  permitted,  by  noxious  use 
of  their  property,  to  inflict  injury  upon  the 
community. 
[Mugler  v.  Kansas,  123  U.S.  623,  669 

(1887)  (holding  that  State  law 
prohibiting  manufacture  or  sale  of 
alcohol  effected  no  taking  of  brewery 
even  though  law  entirely  destroyed 
brewery's  beneficial  use);  see  also 
Keystone.  480  U.S.  470  (1987)  (no  taking 
by  law  prohibiting  mining  of  coal); 
Goldblatt  V.  Town  of  Hempstead,  369 
U.S.  590  (1962)  (no  taking  effected  by 
regulation  that  closed  gravel  pit);  Miller 
V.  Schoene,  276  U.S.  272  (1928)  (no 
taking  effected  by  State-o.'-dered  felling 
of  cedar  trees);  Hadacheck  v.  Sebastian, 
239  U.S.  394  (1915)  (no  taking  effected 
by  ordinance  prohibiting  operation  of 
brickyard  in  residential  area);  Reinman 
V.  City  of  Little  Rock.  237  U.S.  171 
(1915)  (no  taking  effected  by  ordinance 
prohibiting  stable  m  residential  area); 
Powell  V.  Pennsylvania.  127  U.S.  678 

(1888)  (no  taking  effected  by  law 
preventing  manufacture  of  margarine)). 

First,  the  final  rules  interference  with 
property  interests  cannot  be 
characterized  as  a  physical  invasion  of 
property  The  final  Rile  prohibits  some 
uses  of  some  types  of  property,  but  the 
Government  is  neither  using  nor 
acquiring  property  under  the  regulations 
(Penn  Central.  438  U.S.  at  128).  For 
example,  certain  uses  of  vending 
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machines,  self-service  displays,  and 
signs  and  billboards  are  prohibited,  but 
the  Government  is  itself  neither  using 
nor  acquinng  them.  The  same  is  true  of 
the  intangible  property  at  issue. 
contracts,  copyrights,  and  trademarks 
and  the  associated  goodwall:  The  agency 
is  prohibiting  certain  uses — indeed,  all 
uses  of  tobacco  trademarks  on 
nontobacco  items,  including  when 
tobacco  companies  have  also  registered 
the  tobacco  mark  as  a  mark  for 
nontobacco  products  or  ser\'ices — ^but 
the  Government  is  not  itself  using  these 
contract  rights,  copyrights,  or 
trademarks  (and  thereby  tobacco 
companies  goodwill].  It  "has  taken 
nothing  for  its  owti  use"  [Connolly  v. 
Pension  Benefit  Guar.  Corp.,  475  U.S. 
211.224(1986)). 

Second,  these  final  regulations  seek  to 
promote  the  public  health  by  limiting 
access  to  tobacco  products  by 
consumers  in  the  age  group  most  likely 
to  become  addicted  to  them:  Those 
under  the  age  of  18.  The  regulations  are 
intended  to  help  reduce  significantly 
the  harms  that  use  of  tobacco  products 
among  this  age  group  causes.  They  do 
so  bv  prohibiting  the  sale  of  tobacco 
products  to  persons  under  the  age  of  18; 
that  is,  the  regulations  require  modes  of 
sale  through  which  the  retailer  can 
verify  the  age  of  the  purchaser  or  to 
which  only  those  18  or  over  will  have 
access.  In  particular,  the  final  rule 
permits  vending  machines  and  self- 
service  displays  and  accompanying 
advertising  only  in  places  to  which 
young  people  do  not  have  access. 

The  final  regulations  also  limit 
prtjmotion  of  tobacco  products  to 
persons  under  the  age  of  18.  They  do  so 
by  prohibiting  certain  venues  for 
tobacco  advertising,  namely,  within 
1,000  feet  of  schools  and  public 
playgrounds.  They  also  require  black 
text/white  background  advertisements 
in  remaining  venues  with  the  exception 
of  adult  newspapers,  magazines, 
periodicals,  and  other  publications,  and 
in  adult-only  establishments.  They  also 
prohibit  use  of  tobacco  trademarks  on 
nontobacco  products  and  in  the 
sponsorship  of  events.  As  a 
consequence,  use  of  tobacco  industry 
trademarks,  copyrights,  and  advertising 
techniques  is  limited,  although  not 
ended.  Nonconforming  signs  and 
billboards  will  be  prohibited,  thereby 
reducing  the  remaining  useful  life  of 
those  currently  in  use  when  the 
regulations  become  effective.  Use  of 
nontobacco  trademarks  is  limited  only 
by  prohibiting  their  use  on  tobacco 
products  (except  for  nontobacco 


trademarks  used  on  tobacco  products  in 
the  United  States  on  January  1.  1995). 

These  regulations  substantially 
advance,  and  are  rationally  related  to, 
FDA's  legitimate  interest  in  promoting 
the  pubiu:  health  and  reducing  harm  by 
hmiting  both  youth  access  to  tobacco 
products  and,  as  discussed  in  the 
context  of  the  First  Amendment,  their 
promotion  to  youth.  (See  keystone,  480 
U.S.  at  485;  see  also  Pace  Resources, 
Inc.  V.  Shrewsbury  Township,  808  F.2d 
1023, 1030  (3d  Cir.)  ("[Tlhe 
governmental  action  is  entitled  to  a 
presumption  that  it  does  advance  the 
public  interest."),  cert,  denied,  482  U.S. 
906  (1987).)  Moreover,  they  are  directed 
at  stopping  activity  that  is  illegal  in 
every  State:  Sales  of  tobacco  products  to 
those  imder  the  age  of  18  (Keystone,  480 
U.S.  at  492  n.22).  This  factor  of  the 
takings  analysis  indicates  that  these 
regulations  effect  no  takings. 

4.  The  Economic  Impact  of  the 
Governmental  Action 

The  second  factor  to  consider  is  the 
economic  impact  of  the  governmental 
action.  "There  is  no  fixed  formula  to 
determine  how  much  diminution  in 
market  value  is  allowable  without  the 
fifth  amendment  coming  into  play" 
(Florida  Rock  Indus.,  Inc.  v.  United 
States,  791  F.2d  893.  901  (Fed.  Cir. 
1986),  cert,  denied,  479  U.S.  1053 
(1987)).  It  is  clear,  however,  that  a 
regulation's  economic  impact  may  be 
great  without  rising  to  the  level  of  a 
taking.  (See  Pace  Resources,  808  F.2d  at 
1031  (citing  Hadacheck  v.  Sebastian, 
239  U.S.  394  (1915))  (no  taking  even 
given  reduction  in  value  from  $800,000 
to  $60,000);  Village  of  Euclid  v.  Ambler 
Realty  Co..  272  U.S.  365  (1926)  (no 
taking  despite  75  percent  diminution  in 
value).)  Mere  denial  of  the  most 
profitable  or  beneficial  use  of  property 
does  not  require  a  finding  that  a  taking 
has  occurred.  (See  Florida  Rock,  791 
F.2d  at  901;  see  also  Andrus  v.  Allard, 
444  U.S.  51,  66  (1979).)  Rather,  courts 
look  for  drastic  interference  wi^  a 
property's  possible  uses.  (See  Pace 
Resources,  808  F.  2d  at  1031.) 

In  assessing  whether  a  regulation 
effects  a  taking,  the  Supreme  Court  has 
considered  whether  the  regulation 
denies  an  owner  the  "economically 
viable  use"  of  his  property.  (See,  e.g.. 
Keystone,  480  U.S.  at  499.)  Courts  focus 
on  the  remaining  uses  permitted  and  the 
residual  value  of  the  property.  (See  Pace 
Resources,  808  K.2d  at  1031.) 

Although  certain  uses  of  copyrights 
and  copyrighted  material  developed  by 
tobacco  companies  and  of  tobacco  and 
nontobacco  trademarks  will  be 


prohibited  or  curtailed,  other  uses  will 
remain  once  the  final  rule  takes  effect. 
That  is,  under  §  897.16(a),  nontobacco 
trademarks  may  not  be  used  to  market 
tobacco  products  (with  the  exception  of 
trademarks  that  had  such  uses  before 
January  1, 1995)  and  so  they  may  lose 
the  (sp>eculative)  value  of  such  licensing 
arrangements,  but  they  retain  the  vast 
bulk  of  th6ir  value  as  trademarks  for  the 
product  or  brand  for  which  they  were 
originally  developed,  and  they  retain 
the  value  of  their  potential  use  to  market 
all  legal,  nontobacco  products.  Under 
§§  897.30(b)  and  897.32(a),  some 
copyrighted  advertising  material  that 
appears  on  billboards  or  signs  within 
1,000  feet  of  a  school  or  playground  or 
that  is  not  black  text/white  background 
may  be  rendered  useless  when  the  rule 
becomes  effective  (the  copyrighted 
design  itself  may  be  used  in  other 
venues,  such  as  adult  publications  or  in 
adult-only  estabUshments).  Under 
§  897.34(a),  tobacco  product  brand 
names  and  logos  may  be  used  only  to 
market  tobacco  products;  they  therefore 
lose  the  value  of  any  use  on  nontobacco 
products  and,  under  §  897.34(c),  they 
lose  the  value  of  any  use  to  sponsor 
events  when  the  rule  becomes  effective. 
By  and  large,  however,  tobacco 
copyrights  and  trademarks  will  retain 
significant,  economically  viable  uses 
when  the  rule  becomes  effective. 

Tobacco  companies  have,  however, 
registered  some  of  their  tobacco 
trademarks  (e.g..  Skoal  Bandit  on  a  race 
car  as  an  entertainment  service  mark, 
Marlboro  on  tennis  caps),  or  marks  that 
incorporate  a  tobacco  trademark  (e.g.. 
The  Marlboro  Coimtry  Store  on,  for 
example,  hats  and  boots;  Skoal  Pro 
Rodeo  promoting  and  sponsoring 
rodeos;  Winston  West  promoting  and 
sponsoring  auto  racing  events),  as  marks 
for  nontobacco  products,  services,  or 
events.  Under  §  897.34,  all  use  of  these 
registered  nontobacco  marks  will  be 
prohibited  when  the  rule  becomes 
effective.  With  respect  to  these 
registered  nontobacco  trademarks,  and 
indeed  with  respect  to  all  tobacco 
company  trademarks,  their  associated 
goodwill  will  remain  with  the  tobacco 
companies  and  will  inure  to  their 
benefit  m  the  sale  of  tobacco  products. 
Accordingly,  this  factor  of  the  takings 
analysis  indicates  that  the  final  rule 
effects  no  taking  of  these  interests. 

Section  897.16(c)  prohibits  the  use  of 
tobacco  product  vending  machines  and 
self-service  displays  except  in  adult- 
only  establishments  (where  graphic 
advertisements  will  also  be  permitted). 
This  restricted  use  may  limit  the 
number  of  venues  in  which  these 
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vending  machines  and  self-service 
displays  may  be  used  and  may  exclude 
venues  where  their  use  is  most 
profitable.  The  value  of  vending 
machines  and  self-service  displays  may 
therefore  drop.  But  diminutions  in 
property  value  do  not  establish  a  taking. 
(See  Penn  Central.  438  IS.  at  131.) 
Indeed,  "[giovemment  hardly  could  go 
on  if  to  some  extent  values  incident  to 
property  could  not  be  diminished 
without  paying  for  every  such  change  in 
the  general  law"  [Pennsylvania  Coal  Co. 
v.  Mahon.  260  U.S.  393.  413  (1922)). 
Vending  machines  and  self-service 
displays  may  have  to  be  moved  from 
currently  legal  venues  to  adult-only 
establishments  or  to  warehouses,  or  they 
mav  need  to  be  retrofitted  for  use  with 
other  products  if  retrofitting  is  possible. 
Although  compliance  may  require 
vending  machine  and  self-service 
display  owners  to  spend  money, 
"(rlequinng  money  to  be  spent  is  not  a 
talcing  of  property"  [Atlas  Corp.,  895 
F  2d  at  756  (discussing  regulatory 
requirement  that  mining  corporations 
reclaim  uranium  and  thorium  tailings 
dnd  decommission  mills)).  Finally,  if 
there  are  not  sufficient  numbers  of 
adult-onlv  establishments,  some 
vending  machines  and  self-service 
displays  may  have  no  economically 
viable  use  because  of  the  final 
regulation,  but  a  regulation  that  makes 
personal  commercial  property 
"economically  worthless"  does  not 
effect  a  per  se  taking,  as  it  would  with 
real  property.  (See  Lucas.  505  U.S.  at 
1027-1028.)  Contracts  to  offer 
exclusively  tobacco  products  in  vending 
machines  at  nonadult-only 
establishments  may  also  become 
"economically  worthless"  once  the 
regulation  becomes  effective.  Likewise, 
although  §§  897.32(a)  and  897.30(b)  may 
shorten  the  useful  life  of  advertising 
materials  on  placards  and  billboards 
that  are  not  black  text/white  background 
or  that  are  near  schools  and  playgroimds 
(albeit  with  a  grace  period  of  at  least  the 
delayed  effective  date)  and  such 
'  materials  may  be  "economically 
worthless"  as  a  result,  this  does  not 
effect  a  taking  per  se. 

In  summary,  examination  of  the 
economic  impact  factor  of  the  takings 
analysis  suggests  that  the  regulations, 
when  they  finally  become  effective,  will 
effect  no  takings  of  trademarks  and 
goodwill,  copyrights,  and  many  vending 
machines  and  self-service  displays.  It 
leaves  open  the  possibility,  however, 
that  the  rule  may  effect  a  taking  of  some 
vending  machines  and  contracts,  and  of 
some  self-service  displays  and  of 
nonconforming  signs  and  billboards. 


5.  Interference  with  Reasonable 
Investment-backed  Expectations 

The  final  factor  to  consider  is  whether 
a  company  has  a  reasonable  investment- 
backed  expectation  in  continuing  to  use 
the  property  at  issue,  whether  it  be 
vending  machines,  self-service  displays. 
nonconforming  signs  and  billboards. 
copyrighted  material,  or  trademarks  and 
goodwill.  To  be  reasonable,  expectations 
must  take  into  account  the  power  of  the 
State  to  regulate  in  the  public  interest. 
(See  Pace  Resources,  808  F.2d  at  1033  ) 
Reasonable  expectations  must  also  take 
into  account  the  regulatory 
environment,  including  the 
foreseeability  of  changes  in  the 
regulatory  scheme.  "In  an  industry  that 
long  has  been  the  focus  of  great  public 
concern  and  significant  government 
regulation,"  Monsanto,  467  U.S.  at  1008, 
the  possibility  is  substantial  that  there 
will  be  additional  regulatory 
reqiiirements.  "Those  who  do  business 
in  the  regulated  field  cannot  object  if  the 
legislative  scheme  is  buttressed  by 
subsequent  amendments  to  achieve  the 
legislative  end"  (Connolly,  475  U.S.  at 
227  (citation  omitted)).  Given  a  long 
history  of  Government  regulation  of  an 
industry,  its  members  are  "on  notice 
that  (they)  might  be  subjected  to 
different  regulatory  burdens  over  time" 
[California  Hous.  Sec.,  Inc.  v.  United 
States,  959  F.2d  955,  959  (Fed.  Qr.). 
cert,  denied,  506  U.S.  916  (1992)). 

Commerce  in  tobacco  products  has 
been  regulated  for  years  on  the  Federal, 
State,  and  local  levels.  For  example. 
States  first  began  restricting  tobacco 
sales  to  minors,  distribution  of  fi^e 
samples,  and  vending  machine  sales  in 
the  1970's.  By  1994  all  50  States 
prohibited  tobacco  sales  to  young 
people,  38  States  restricted  the 
distribution  of  free  tobacco  products, 
and  28  States  imposed  restrictions  on 
vending  machine  sales  ("State 
Legislated  Actions  on  Tobacco  Issues," 
Coalition  on  Smoking  OR  Health 
(Washington,  DC  1994)).  Tobacco 
manufacturers  as  well  as  distributors 
and  retailers  who  have  chosen  to 
distribute  or  sell  tobacco  products  have 
therefore  had  reasonable  notice  that  the 
regulatory  scheme  to  limit  use  of 
tobacco  products  by  minors  might 
change. 

Moreover,  the  particular  restrictions 
on  access  and  on  promotion  adopted  in 
these  regulations,  or  variations  thereof, 
have  been  proposed  or  considered  for 
several  years  by  Government  bodies, 
including  Congress,  the  States,  and 
public  health  agencies.  (See,  e.g.,  H. 
Rept.  5041,  101st  Cong.,  2d  sess.  (1990); 
H.  Rept.  1250, 101st  Cong.,  1st  sess. 


(1989).)  For  example,  on  at  least  two 
occasions  a  tobacco  industry 
representative  testified  before  Congress 
that  pending  legislation  would,  like 
several  previous  legislative  proposals, 
effectively  ban  advertisements  for 
tobacco  products  ("Tobacco  Control  and 
Marketing:  Hearings  on  H.  Rept.  5041 
Before  the  Subcommittee  on  Health  and 
the  Environment  of  the  House 
Committee  on  Energy  and  Commerce," 
101st  Cong.,  2d  sess.  491-494  (1990) 
(statement  of  Charles  O.  Whitley  on 
behalf  of  The  Tobacco  Institute); 
"Tobacco  Issues:  Hearings  on  H.  Rept. 
1250  Before  the  Subcomm.  on  Transp. 
and  Hazardous  Materials  of  the  House 
Comm.  on  Energy  and  Commerce," 
101st  Cong.,  1st  sess.  302  (1989) 
(statement  of  Charles  O.  Whitley  on 
behalf  of  The  Tobacco  Institute)), 
making  for  far  more  restrictive  limits  on 
advertisements  and  promotion  than 
those  imposed  by  this  rule.  Given  these 
facts,  a  reasonable  person  should  have 
expected  the  possibility  of  regulations 
such  as  these.  In  addition,  when  sales  to 
young  people  are  illegal,  investments  in 
promotions  designed  to  appeal  to  yoimg 
people  cannot  be  considered  reasonable 
(see  discussion  of  R.  J.  Reynolds'  use  of 
promotional  materials  in  the  Joe  Camel 
Campaign  in  section  VI.  of  this 
document).  In  any  case,  once  the  agency 
gave  notice  of  its  proposed  rulemaking 
with  respect  to  tobacco,  tobacco 
manufacturers,  distributors,  and 
retailers  had  notice  that  certain 
investments  were  risky,  and  they  will 
enjoy  the  economic  benefit  of  those 
investments  and  of  investments  that 
they  had  previously  made  until  the  rule 
is  finally  effective. 

As  discussed  in  section  rV.  of  this 
dociunent,  the  number  of  tobacco 
product  vending  machines  fell  by  half 
between  1988  and  1993  and,  since  1990, 
virtually  no  new  tobacco  product 
vending  machines  have  been 
manufactured  (60  FR  41314  at  41325); 
because  the  market  in  tobacco  product 
vending  machines  is  declining, 
investment-backed  fexpectations  in  both 
vending'machines  and  vending  machine 
contracts  are  not  reasonable.  Moreover, 
many  self-service  displays  were  given  to 
retailers  by  tobacco  manufactiu^rs  (see 
60  FR  41314  at  41323);  to  that  extent, 
the  retailers  have  no  investment-backed 
expectation  in  them. 

Finally,  the  Supreme  Court  has  stated 
that  it  is  unreasonable  to  have  high 
investment -backed  expectations  in 
personal  property: 

[Ijn  the  case  of  personal  property,  by 
reason  of  the  State's  traditionaJly  high  degree 
of  control  over  conunercial  dealings,  [the 
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property  owner)  ought  to  be  aware  of  the 

possibility  that  new  regulation  might  even 

render  his  prop>erty  economically  worthless 

(at  least  if  the  property's  only  economically 

productive  use  is  sale  or  manufacture  for 

sale). 

(Lucas.  505  U.S.  at  1027-1028) 

Since  all  of  the  property  at  issue 
here — vending  machines,  self-service 
(displays,  the  advertising  material  on 
signs  and  billboards,  contract  rights, 
copvnghts.  and  tradpmarks  and 
associated  goodwill — is  personal 
property,  there  can  be  no  reasonable 
investment-backed  expectation  that 
reguiatiun  will  not  render  them 
economically  worthless.  Consideration 
of  this  factor  of  the  takings  analysis 
indicates  that  the  final  nils  effects  no 
takings  of  any  property. 

6.  Siunmary 

With  respect  to  trademarks  and 

goodwill  and  copyrights,  the  three 
factors  in  a  takings  analysis  indicate  that 
these  regulations  will  effect  no  takings. 
Only  the  economic  impact  of  the  rule  on 
advertising  materials  on  signs  and 
billboards  and  on  some  vending 
machines  and  related  contract  rights 
and  some  self-service  displays  leaves 
open  the  possibility  that  a  taking  may 
occur,  but  the  impossibility  of 
reasonable  investment-backed 
expectations  with  respect  to  personal 
property  used  for  sale  strongly  counters 
this  factor,  as  stated  by  the  Supreme 
Court  in  Lucas,  as  does  the  harm- 
prevention  character  of  this  regulation. 
Analysis  of  the  three  factors  considered 
together  shows  that  these  final 
regulations  do  not  effect  a  taking  of 
vending  machines,  self-service  displays, 
signs  and  billboards  advertising  tobacco 
products,  contract  rights,  or  copyrights 
and  trademarks  and  goodwill.  The 
agency  concludes  that  the  comments 
that  argued  that  the  regulation  effects 
takings  are,  for  the  above-stated  reasons, 
un  persuasive. 

B.  Substantive  Due  Process,  Equal 
Protection,  and  Restrictions  on  Use  of 

Trade  Names 

(2)  Comments  argued  that  §  897.16(a) 
(which  restricts  the  use  of  nontobacco 
trade  or  brand  names  as  the  trade  or 

brand  name  of  cigarettes  or  smokeless 
tobacco)  and  §  897  34(a)  (which 
prohibits  the  marketing  of  nontobacco 
items  and  services  that  bear  tobacco 
brand  names  and  other  s>Tnbols  of 
cigarettes  and  smokeless  tobacco) 
violate  the  Due  Process  Clause  of  the 
Fifth  Amendment  to  the  Constitution 
and  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.  One  comment 
asserted  that  each  of  these  provisions 


prevents  companies  from  entering  a 
completely  legal  business  using  their 
own  trade  names  but  provided  no 
further  explanation  of  its  reasoning; 
FDA  therefore  imderstands  it  to  suggest 
that  these  provisions  classify  companies 
as  either  tobacco  or  nontobacco 
companies,  that  this  classification 
violates  equal  protection,  and  that  these 
provisions  violate  due  process  in  that 
they  inMnge  on  property  interests  in 
trade  names  by  prohibiting  companies 
from  entering  legal  businesses  using 
their  own  trade  names.  Another 
comment  echoed  this  latter  point  and 
argued  that  the  agency  was  denying 
tobacco  companies  due  process  because 
it  has  no  authority  to  prohibit  the  lawful 
use  of  tobacco  trademarks  on  other 
products. 

The  agency  disagrees  with  these 
comments.  The  Fifth  Amendment  Ehie 
Process  Clause  states  that  "[njo  person 
shall  *   *   *  be  deprived  of  Ufe,  liberty, 
or  property,  wdthout  due  process  of 
law."  Under  due  process  as  applied  to 
economic  regulation,  "[ijt  is  enough  that 
there  is  an  evil  at  hand  for  correction, 
and  that  it  might  be  thought  that  the 
particular  legislative  measure  was  a 
rational  way  to  correct  it"  (Williamson 
V.  Lee  Optical  of  Oklahoma,  Inc.,  348 
U.S.  483,  488  (1955)).  (The  agency  has 
addressed  why  it  has  the  statutory 
authority  to  issue  this  rvile  in  section  11. 
of  this  document.) 

The  Fourteenth  Amendment's  Equal 
Protection  Clause  states  that  "[njo  State 
shall  •  •   *  deny  to  any  person  the 
equal  protection  of  the  laws."  By  its 
terms,  the  Fourteenth  Amendment  does 
not  apply  to  action  by  the  Federal 
Govenmient,  as  it  is  directed  at  the 
States.  But  the  Supreme  Court  has  held 
that  the  Fifth  Amendment's  Due  Process 
Clause  includes  an  equal  protection 
component  equivalent  to  the  Fourteenth 
Amendment's  Equal  Protection  Clause. 
(See  Boiling  v.  Sharpe,  347  U.S.  497 
(1954);  see  also  Buckley  v.  Valeo,  424 
U.S.  1,  93  (1976)  Iper  curiam)  ("Equal 
protection  analysis  in  the  Fifth 
Amendment  area  is  the  same  as  that 
imder  the  Fourteenth  Amendment").) 
Under  equal  protection  review,  an 
economic  regulation  is  valid  as  long  as 
the  classification  that  it  makes  is 
"rationally  related  to  a  legitimate  state 
interest"  (City  of  New  Orleans  v.  Dukes, 
427U.S.  297,  303(1976)). 

Sections  897.16(a)  and  897.34(a) 
easily  pass  muster  under  the 
requirements  of  both  due  process  and 
equal  protection.  FDA's  interest  in  the 
health  and  well-being  of  children  and 
adolescents  is  certainly  legitimate 
(indeed,  it  is  a  compelling  interest).  (See 


New  York  v.  Ferber,  458  U.S.  747,  757- 
58  and  n.9  (1982).)  Moreover,  because 
they  limit  trade  and  brand  name  uses 
that  enhance  the  appeal  and  promote 
the  use  of  cigarettes  and  smokeless 
tobacco  to  young  people,  the  provisions 
are  rationally  related  to  this  interest  and 
are  a  rational  way  to  reduce  addiction 
to  tobacco  products  and  the  health 
consequences  that  follow. 

C.  Procedural  Due  Process  Under  the 
Fifth  Amendment 

(3)  An  industry  comment  asserted  that 
the  regulation  of  tobacco  manufacturers' 
use  of  their  copyrights  and  trademarks 
affects  a  property  interest  so  as  to 
require  an  adjudication;  put  another 
way,  the  comment  argued  that  use  of 
rulemaking  to  adopt  a  regulation 
effecting  these  property  interests 
violates  the  Fifth  Amendment  Due 
Process  Clause,  which  states  that  "(njo 
person  shall  *  *  *  be  deprived  of  life, 
liberty,  or  property,  without  due  process 
of  law." 

The  agency  disagrees.  The  agency  has 
issued  this  final  rule  under  its 
"authority  to  promulgate  regulations  for 
the  efficient  enforcement  of  the  Act" 
imder  section  701(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  371(a))  and  its  authority 
under  section  520(e)  of  the  act  (21 
U.S.C.  360j(e))  to  issue  regulations  to 
restrict  the  sale,  distribution,  or  use  of 
a  device.  The  agency  issues  such 
regulations  under  the  rulemaking 
proceduifes  established  by  the 
Administrative  Procedure  Act  (APA)  in 
5  U.S.C.  553  and  its  own  regulations  in 
part  10  (21  CFR  part  10),  in  particular 
§  10.40.  Neither  the  act,  the  APA.  nor 
the  agency's  regulations  require  a 
hearing  for  a  rulemaking  under  sections 
701(a)  and  520(e)  of  the  act. 

The  comment  nevertheless  contended 
that  due  process  requires  that  tobacco 
manufacturers  be  provided  the 
opportimity  for  a  formal  hearing  (i.e., 
more  than  just  an  opportunity  to 
provide  written  comments).  A  formal 
bearing  is  required,  according  to  the 
comment,  because  FDA  is  asserting 
jurisdiction  over  cigarettes  and 
smokeless  tobacco  based  upon  a 
determination  of  the  intent  of  all 
tobacco  manufacturers,  but  it  is  relying 
on  evidence  of  intent  with  regard  to 
only  a  subset  of  tobacco  manufacturers. 

As  discussed  in  the  1996 
Jurisdictional  Determination  annexed 
hereto,  the  evidence  shows  that 
cigarettes  and  smokeless  tobacco  are 
highly  addictive,  cause  other 
psychoactive  effects  (such  as  relaxation 
and  stimulation),  and  affect  weight 
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regulation,  and  that  these  effects  are 
widely  accepted  in  the  scientific 
community.  Based  on  this  evidence,  it 
is  foreseeable  to  any  reasonable 
manufacturer  that  consumers  will  use 
such  products  for  their  addictive, 
psychoactive,  and  other 
pharmacological  effects.  The  evidence 
also  shows  that  actual  consumer  use  of 
these  products  for  their  pharmacological 
effects  is  predominant  and,  in  fact, 
nearly  exclusive  Based  on  this  evidence 
of  the  foreseeable  and  actual  consumer 
use  of  these  products  for  their 
pharmacological  effects,  the  agency  has 
concluded  that  all  cigarette  and 
smokeless  tobacco  manufacturers 
"intend"  their  products  to  affect  the 
structure  or  function  of  the  body,  and 
that  these  products  are,  therefore, 
nicotine  delivery  devices  under  the  act. 
In  addition,  the  agency  collected 
evidence  of  the  tobacco  industry's 
statements,  actions,  and  research 
demonstrating  awareness  of  the 
addictive  and  other  pharmacological 
effects  of  these  products,  the  industry's 
knowledge  that  consumers  use  these 
products  for  these  effects,  and  the 
industry's  deliberate  manipulation  of 
levels  of  nicotine  in  these  products  to 
ensure  that  adequate  amounts  of 
nicotine  are  delivered  to  consiuners. 
These  internal  documents  are  further 
evidence  in  support  of  the  conclusion 
that  cigarette  and  smokeless  tobacco 
manufacturers  intend  their  products  to 
be  drug  delivery  devices,  but  they  are 
not  necessary  for  that  conclusion.  The 
agency,  therefore,  has  not  inferred  the 
intent  of  one  company  based 
exclusively  on  the  internal  documents 
of  another.  Moreover,  assuming  that 
copynghts  and  trademarks  are  property 
protected  by  the  Fifth  Amendment's 
Due  Process  Clause,  due  process  does 
not  require  that  FDA  provide  tobacco 
manufacturers  with  a  hearing  beyond 
the  opportunity  for  notice  and  comment 
that  it  has  already  provided.  The 
Supreme  Court  has  stated  that  the  APA 
established  "the  maximum  procedural 
requirements"  that  the  courts  can 
impose  upon  agencies  in  conducting 
rulemaking  procedures  and  that  the 
circumstances  in  which  courts  may 
require  additional  procedures,  "if  they 
exist,  are  extremely  rare  '  [Vermont 
Yankee  Nuclear  Power  Corp.  v.  Natural 
Resources  Defense  Council,  435  U.S. 
519,  524  (1978)).  The  Court  further 
stated  that  due  process  may  "in  some 
circumstances  '  require  "additional 
procedures"  beyond  those  required  by 
the  APA  "when  an  agency  is  making  a 
quasi-judicial'  determination  by  which 
a  very  small  number  of  persons  are 


'exceptionally  affected,  in  each  case 
upon  individual  groimds'"  (Id.  at  542 
(quoting  United  States  v,  Florida  East 
Coast  Ry,.  410  U.S.  224,  242-245 
(1973))). 

By  this  test,  due  process  does  not 
require  that  the  agency  provide  tobacco 
manufacturers  with  a  hearing.  Simply 
put,  the  agency  is  not  making  "a  quasi- 
judicial  determination  by  which  a  very 
small  number  of  persons  are 
exceptionally  affected,  in  each  case 
upon  individual  grounds"  [Vermont 
Yankee,  435  U.S.  at  542  (quotations 
omitted)).  The  final  rule  at  issue  here 
prospectively  limits  the  sale  and 
promotion  of  cigarettes  and  smokeless 
tobacco  to  individuals  under  the  age  of 
18;  it  imposes  conditions  on  all 
manufacturers,  distributors,  and 
retailers  of  tobacco  products  and  will 
affect  the  access  to  tobacco  products  of 
millions  of  individuals  under  the  age  of 
18.  The  final  rule  is  therefore  "an 
agency  statement  of  general  *  •  * 
applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law 
or  policy"  (5  U.S.C.  551(4));  in  other 
words,  it  is  a  rule  under  the  APA,  and 
the  agency  followed  APA  rulemaking  in 
formulating  it  (5  U.S.C.  551(5)).  Like  the 
nuclear  fuel  cycle  rulemaking  in 
Vermont  Yankee,  435  U.S.  at  528-530. 
and  the  rulemaking  about  ambient  air 
quality  standards  for  lead  in  Lead  Indus. 
Ass'n  V.  Environmental  Protection 
Agency.  647  F.2d  1130, 1136-1144  (DC. 
Gil-.),  cert,  denied,  449  U.S.  1042  (1980), 
this  process  is  "a  rulemaking 
proceeding  in  its  purest  form,"  and  not 
a  "quasi-judicial  determination"  to 
which  due  process  requirements  beyond 
the  requirements  of  the  AP^  might 
apply.  (See  Vennont  Yankee.  435  U.S.  at 
542  n.l6;  Lead  Indus.  Ass'n,  647  F.2d  at 
1171  n.119.) 

In  any  case,  manufacturers  have  had 
ample  opportimity  duxing  the  comment 
period  for  this  rulemaking  to  submit 
evidence — including  other  internal 
tobacco  industry  dociunents  or 
affidavits  from  their  employees — that 
contradicts  any  evidence,  including 
internal  tobacco  industry  documents, 
that  the  agency  has  placed  in  the 
adnunistrative  record.  And  they  have 
submitted  voluminous  comments  with 
supporting  dociunentation  to  the 
agency.  The  manufactiu-ers  have 
therefore  been  "afforded  a  meaningful 
opportunity  to  be  heard  and  to 
controvert  the  evidence.  Fairness 
demands  no  more"  [Lead  Indus.  Ass'n, 
647  F.2d  at  1170  (quotations  omitted)). 

In  summary,  due  process  does  not 
require  that  FDA  provide  manufacturers 
with  an  adjudicative  hearing.  The  notice 


and  opportunity  for  comment  provided 
in  this  rulemaking  are  all  that  fairness 
and  due  process  require  here.  And,  as 
discussed  in  greater  detail  in  section 
Xn.  of  this  document,  this  rulemaking 
meets  all  the  requirements  of  the  APA 
for  informal  rulemaking. 

xn.  Procedural  Issues 

A.  Introduction 

The  Food  and  Drug  Administration 
(FDA)  went  to  great  lengths  to  involve 
the  public  in  this  proceeding.  On 
February  25,  1994,  David  A.  Kessler, 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  wrote  to  Scott  Ballin, 
chairman  of  the  Coalition  on  Smoking 
OR  Health,  regarding  the  possibihty  of 
FDA  regulation  of  cigarettes  in  response 
to  certain  petitions  that  had  been  filed 
with  the  agency.  The  Commissioner 
explained: 

[Tihe  agency  has  examined  the  current 
data  and  information  on  the  effects  of 
nicotine  in  cigarettes  *   *   * .  Evidence 
brought  to  our  attention  is  accumulating  that 
suggests  that  cigarette  manufacturers  may 
intend  that  their  products  contain  nicotine  to 
satisfy  an  addiction  on  the  part  of  some  of 
their  customers  *   *   *  This  evidence  *   *  * 
suggests  that  cigarette  vendors  intend  the 
obvious — that  many  people  buy  cigarettes  to 
satisfy  their  nicotine  addiction.  Should  the 
agency  make  this  finding  based  on  an 
appropriate  record  or  be  able  to  prove  these 
facts  in  court,  it  would  have  a  legal  basis  on 
which  to  regulate  these  products  *    *   *. 

In  the  months  that  followed,  the 
Commissioner  testified  twice  before 
Congress  regarding  the  accmnulating 
evidence  relating  to  the  intended  use  of 
cigarettes,  ^ss  jj^a^  testimony  was 
extensive  and  detailed. 

In  July  and  August  of  that  year,  FDA 
Associate  Commissioner  for  Regulatory 
Affairs,  Ronald  G.  Chesemore  wrote  to 
the  major  cigarette  and  smokeless 
tobacco  companies  requesting  all 
docimients  relating  to  "all  research  on 
nicotine  *   *   * ,  including  their 
pharmacologicnl  effects,  and  all 
documents  relevant  to  the  nicotine"  in 
their  products.  On  August  1,  1994,  FDA 
held  a  Drug  Abuse  Advisory  Committee 
meeting  that  was  fully  open  to  the 
public  on  the  subject  of  the  abuse 
potential  of  nicotine. 

On  August  11,  1995,  FDA  provided 
the  pubhc  with  an  extensive  Federal 
Register  document  setting  forth  its 


"'Statemenl  by  the  Commissioner  on  Nicotine- 
Containing  Cigarettes,  before  the  Subcommittee  on 
Health  and  the  Environment.  Com.mittee  on  Energy 
and  Commerce,  U.S.  House  of  Representatives  (Mar. 
25.  1994);  Statement  by  the  Commissioner  on  the 
Control  and  Manipulation  of  Nicotine  in  Cigarettes, 
before  the  Subcommittee  on  Health  and  the 
Environment.  Committee  on  Energy  and  Commerce, 
U.S.  House  of  Representatives  (June  21,  1994). 
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rationale  for  proposing  to  restrict  the 
sale  of  cigarettes  and  smokeless  tobacco 
in  a  60  page  discussion  supported  by 
442  endnotes  {the  1995  proposed  rule) 
(60  FR  41314  to  41375).  The  agency 
carefully  documented  each  of  the 
essential  propositions  offered  in  support 
of  its  reasoning.  Indeed,  most  of  the  442 
endnotes  in  the  1995  proposed  rule 
contain  multiple  authorities  for  the 
agency's  position  and.  in  all  cases,  the 
agencv  provided  the  reader  with 
specific  page  references  to  the  numerous 
studies,  reports,  and  industn.' 
documents  on  which  it  rehed 

In  the  same  issue  of  the  Federal 
Register  in  a  document  entitled 
■.\nalvsis  Regarding  The  Food  and  Drug 
Administration's  jurisdiction  Over 
Nicotine-Containing  Cigarettes  and 
Smokeless  Tobacco  Products,"  FDA  also 
provided  an  analysis  of  the  agency's 
authority  to  assert  jurisdiction  over 
cigarettes  and  smokeless  tobacco  based 
on  the  evidence  before  the  agency  at 
that  time  (the  1995  Jurisdictional 
Analysis)  (60  FR  41453  to  41787).  In  the 
text  of  the  1995  Jurisdictional  Analysis, 
the  agency  supported  its  reasoning  with 
appropriate  citations  to  case  law. 
statutes,  and  regulations.  In  addition, 
the  1995  Jurisdictional  Analysis  was 
supported  by  over  600  footnotes,  each  of 
which  provided  the  factual  context  for 
the  agency's  legal  position. 

On  August  16,  1995,  the  agency 
placed  on  pubUc  display  some  20.000 
pages  of  matenals  that  it  cited  in  the 
1995  proposed  rule  and  in  the  1995 
Junsdictional  .Analysis  With  the 
exception  of  three  documents,  which 
the  agency  referenced  only  in  the  1995 
Jurisdictional  Analysis,  the  agency 
made  available  to  the  public  all  of  the 
materials  on  which  it  was  relying  on  as 
of  that  time  for  support 

On  September  29.  1995.  the  agency 
supplemented  the  administrative  record 
by  putting  on  public  display 
approximately  13,000  documents 
comprising  some  190,000  pages  of 
factual  and  analytical  materials  the 
agency  considered  m  the  course  of 
issuing  the  1995  proposed  rule  and  the 
1995  Jurisdictional  Analysis  Although 
it  was  under  no  legal  obligation  to  do  so, 
the  agency  made  these  additional 
materials  available  because  of  the 
importance  of  this  proceeding. 

The  agency  also  made  two  other 
significant  additions  to  the  pubhc 
record.  On  December  1,  1995,  the 
agency  announced  the  findings  of  focus 
group  studies  concerning  possible  brief 
statements  to  be  included  on  all 
cigarette  advertising  (60  FR  61670),  and 
added  to  the  record  for  the  rulemaking 


proceeding  a  report  of  these  findings 
and  approximately  1 ,500  pages  of 
supporting  documentation.  Second,  in 
the  Federal  Register  of  March  20,  1996 
(61  FR  11349),  the  agency  published 
notice  of  an  additional  30  day  comment 
period  limited  to  specific  documents  the 
agency  added  to  the  proposed 
rulemaking  docket,  and  to  the  docket  in 
support  of  the  agency's  analysis  of  its 
jurisdiction  (61  FR  l'l419)  These 
matenals  consisted  of  two  declarations 
and  a  report  from  three  former  tobacco 
industrv  employees,  as  well  as  FDA 
memoranda  to  the  record  regarding 
adult  publications  and  billboards. 

In  addition,  the  agency  has  added  to 
the  final  record  of  this  proceeding  a 
comparatively  small  number  of 
documents  that  expand  upon  or  confirm 
information  made  available  in  the  1995 
proposed  rule  or  the  1995  Jurisdictional 
Analysis,  or  that  address  alleged 
deficiencies  in  the  agency's  initial 
record. 

The  administrative  record  now  also 
includes  the  comments  received  from 
the  public.  The  agency  received  over 
"00.000  comments,  some  directed  to  the 
1995  Jurisdictional  Analysis,  some 
directed  to  the  1995  proposed  rule,  and 
many  with  overlapping  discussions. 
Though  many  comments  consisted  of 
form  letters,  the  agency  received  over 
95.000  distinct  or  unique  sets  of 
comments.  Five  major  cigarette 
manufacturers  )oint!y  submitted  2,000 
pages  of  comments  and  45.000  pages  of 
exhibits.  The  major  smokeless  tobacco 
manufacturers  jointly  submitted  474 
pages  of  comments  and  3,372  pages  of 
exhibits.  The  initial  comment  period 
remained  open  for  144  days. 

(1)  Despite  the  agency's  extraordinary 
efforts  to  involve  the  pubhc  in  this 
proceeding.  FDA  received  several 
comments  regarding  the  procedures  the 
agency  followed  m  providing  notice  of 
the  1995  proposed  rule  and  in 
pubUshing  the  1995  Jurisdictional 
Analysis.  Some  of  these  comments 
complained  that  the  agency  designated 
certain  documents  in  file  administrative 
record  as  "confidential."  and  that  the 
shielding  of  these  documents  denied  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process. 
One  of  these  comments  also  contended 
that  FDA  refused  to  disclose  certain 
nonconfidential  information  on  which 
the  agency  had  relied.  Some  comments 
also  argued  that  FDA  failed  to  set  forth 
a  balanced  view  of  the  issues  presented 
by  the  1995  proposed  rule,  thereby 
rendering  the  notice  inadequate  and 
"misleading"  under  the  Administrative 
Procedure  Act  (the  APA).  In  their  view, 


FDA  concealed  certain  issues  in  order  to 
deny  the  public  the  right  to  participate 
in  the  rulemaking  process.  Finally,  at 
least  one  interested  person  maintained 
that  the  comment  period  for  the  1995 
proposed  rule  was  so  short  as  to  be 
arbitrary  and  capricious. 

As  the  discussion  that  follows  in  this 
section  of  the  dociiment  demonstrates, 
the  agency's  notice,  the  public 
availabiUty  of  the  information  the 
agency  relied  upon  at  the  notice  stage  of 
this  proceeding,  and  the  opport\mity  for 
comment,  went  well  beyond  the 
requirements  of  the  APA,  well  beyond 
what  is  required  by  case  law  construing 
the  APA,  and  well  beyond  the  agency's 
own  procedural  requirements  for 
informal  rulemaking. 

B.  Adequacy  of  the  Record 

(2)  Several  industry  comments 
complained  about  the  adequacy  of  the 
record  in  support  of  the  1995  proposed 
rule.  They  contended  that  the  agency 
violated  the  APA,  5  U.S.C.  553(b)  and 
(c),  and  the  Due  Process  Clause  of  the 
Fifth  Amendment  to  the  Constitution, 
by  failing  to  disclose  all  of  the 
information  the  agency  "considered  or 
relied  upon  in  the  proceeding."  2**  In 
particular,  these  comments  complained 
that  the  pubUc  was  deprived  of  the 
opportunity  to  comment  meaningfully 
because,  accdVding  to  these  comments, 
the  agency  relied  on  confidential 
documents  and  on  substantial  amounts 
of  undisclosed  data.  One  comment  went 
so  far  as  to  claim  that  "a  substantial 
portion"  of  the  material  FDA  rehed 
upon  was  not  made  available  for  public 
scrutiny. 

The  record  in  support  of  the  1995 
proposed  rule  provided  the  public  not 
only  with  a  "reasonable  opportunity" 
for  comment,  but  with  an  extraordinary 
opportunity  to  examine  the  agency's 
position.  The  claim  that  the  agency 
withheld  "a  substantial  portion"  of  the 
materials  on  which  it  relied  is  simply 
unfoimded. 

1.  The  Administrative  Record 

In  an  informal  rulemaking 
proceeding,  the  APA  itself  requires  only 
that  the  "notice  of  proposed  rule 
making"  include  a  statement  of  the 
time,  place,  and  nature  of  the 
proceeding,  "reference  to  the  legal 


»»•  Because  the  APA  in  this  context  provides  the 
public  at  least  as  much  protection  as  the  Due 
Process  Clause  of  the  Constitution,  the  agency  will 
address  these  procedural  objections  solely  under 
the  APA.  See  Forester  v.  Consumer  Prod.  Safety 
Comw'n.  559  F.2d  774,  787  P.C  Cir.  1977);  Ass'n 
ofNat'l  Advertisers,  Inc..  v.  Federal  Trade  Comm'n, 
627  F.2d  1151,  1166  (D.C  Cir.  1979),  cert,  denied, 
447  U.S.  921  (1980). 
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authority  under  which  the  rule  is 
proposed."  and  "either  the  terms  or 
substance  of  the  proposed  rule  or  a 
description  of  the  subjects  and  issues 
involved"  (5  U.S.C.  553(b)).  The  APA, 
thus,  does  not  expressly  require 
disclosure  of  the  information  on  which 
the  agency  relies  in  proposing  a 
regulation. 

Nevertheless,  courts  have  implied 
under  the  APA  a  requirement  that  an 
agency  give  notice  of  the  information  on 
which  it  actually  rehes  to  support  a 
proposed  rule,  and  make  that 
information  available  to  the  extent  it  is 
not  readily  accessible  to  the  public.  (See 
Davis.  K  and  R.  Pierce,  Jr., 
Administrative  Law  Treatise,  vol.  3, 
section  7.3  at  305-09  (3d  ed.  1994) 
(discussing  one  of  the  seminal  cases  on 
disclosure  of  data  rehed  on  to  support 
a  rulemaking  proceeding,  Portland 
Cement  Ass'n  v.  Ruckelshaus,  486  F.2d 
375  (D.C.  Cir.  1973),  cert,  denied,  417 
U.S.  921  (1974)).)  No  court,  however, 
has  required  the  degree  of  public 
disclosure  at  the  notice  stage  of  a 
rulemaking  proceeding  that  FDA 
undertook  here. 

Indeed,  the  primary  cases  cited  by  the 
comments,  namely,  Portland  Cement 
Ass'n,  supra.  United  States  v.  Nova 
Scotia  Food  Products  Corp..  568  F.2d 
240  (2d  Cir.  1977).  and  United  States 
Lines,  Inc.  v.  Federal  Maritime  Comm'n, 
584  F.2d  519  (D.C.  Cir.  1978),  address 
agency  conduct  that  bears  little 
resemblance  to  FDA's  efforts  in  this 
proceeding.  While  FDA  has  provided  a 
remarkable  degree  of  factual  support 
and  procedural  opermess,  these  cases 
involved  instances  in  which  agencies 
provided  the  public  with  no  information 
whatsoever  or  otherwise  excluded  a 
study  that  was  critical  to  the 
administrative  proceeding.  In  Portland 
Cement,  the  Environmental  Protection 
Agency  altogether  failed  to  provide  the 
public  an  opportunity  to  comment  on 
the  test  results  and  procedures  on  which 
the  agency  relied  as  the  criUcal"  basis 
for  the  emission  control  level  adopted 
by  the  agency.  That  is,  the  agency  set 
very  specific  pollution  control  limits, 
but  failed  to  make  public  until  after  the 
close  of  the  comment  period  the  details 
of  crucial  tests  relied  upon  to  detennine 
these  limits  (486  F.2d  at  392). 

In  Nova  Scotia  Food  Prods.,  "all  the 
scientific  research  was  collected  by  the 
agency,  and  none  of  it  was  disclosed  to 
interested  parties  as  the  material  upon 
which  the  proposed  rule  would  be 
fashioned"  (568  F.2d  at  251)  (emphasis 
added).  And  in  United  States  Lines, 
where  a  common  carrier  challenged  an 
order  of  the  Federal  Maritime 


Commission  amending  a  contract 
between  two  competitors,  the  court 
found  that  the  Commission  had  made 
"critical  findings"  on  the  basis  of  data 
which  was  neither  identified  in  its 
decision  nor  included  in  the 
administrative  record.  Rather,  the 
Conmiission  based  its  decision  on 
"reliable  data  reposing  in  the  files  of  the 
Commission"  (584  F.2d  at  533).  The 
reviewing  court  simply  had  no  idea  of 
the  factors  or  data  on  which  the 
Commission  had  relied  (Id.). 

Thus,  at  best,  the  case  law  requires 
agencies  to  disclose  studies  and  data 
actually  relied  upon  by  the  agency.  Even 
then,  the  cases  that  have  struck  down 
agency  rulemaking  are  generally 
confined  to  instances  in  which  the 
agency  provided  woefully  inadequate 
information  to  the  public  or  failed  to 
disclose  a  critical  piece  of  information. 
(See,  e.g.,  Kennecott  Corp.  v. 
Environmental  Protection  Agency.  684 
F.2d  1007, 1018-19  (D.C.  Cir.  1982) 
(agency  acted  arbitrarily  and 
capriciously  when  it  failed  to  include  in 
the  public  docket  during  the  comment 
period  any  docimients  supporting  a 
particular  proposed  regulation); 
compare  Personal  Watercraft  Indus. 
Ass'n  V.  Department  of  Commerce,  48 
F.3d  540.  544-45  (D.C.  Cir.  1995)  (while 
agency  must  disclose  information 
critical  to  its  decision  to  regulate  a 
particular  activity,  absent  prejudice  an 
agency  may  rely  on  studies  developed 
after  close  of  comment  period  that  are 
not  critical  to  the  underlying  proposal).) 

Finally,  FDA's  own  procedural 
regulations  require  that  the  agency 
include  with  the  notice  of  proposed 
rulemaking,  among  other  things, 
"references  to  all  information  on  which 
the  Commissioner  relies  for  the  proposal 
*   *   •"(§10.40(b)(vii)(2lCFR 
10.40(b)(vii))  (emphasis  added);  see  21 
CFR  10.3  (defining  the  term 
"administrative  record"  to  mean  the 
materials  on  which  the  agency  "relies  to 
support  the  action").  Thus,  even  under 
the  agency's  own  procedural 
regulations,  FDA  is  required — when  it 
initiates  informal  rulemaking — ^to 
supply  the  pubUc  only  with  the 
materials  the  agency  is  relying  upon  to 
support  the  proposed  action. 

Here,  the  materials  the  agency  rehed 
on  are  the  materials  the  agency  cited  in 
the  1995  proposed  rule  and  the  1995 
Jurisdictional  Analysis.  Not  only  did  the 
agency  provide  these  materials  to  the 
public,  but  it  also  provided  the  roughly 
190,000  pages  of  factual  and  analytical 
materials  the  agency  considered  but  did 
not  rely  upon  in  either  the  1995 
proposed  rule  or  the  1995  Jurisdictional 


Analysis.  Moreover,  the  agencv 
provided  over  1.000  endnotes  and 
footnotes  directing  readers  to  each  and 
every  document,  including  every  study. 
Goverrunenf  report,  journal  article, 
industry  document,  and  agency  record 
on  which  FQA  rehed  to  support  the 
1995  proposed  rule  and  the  1995 
Jurisdictional  Analysis. 

Out  of  all  this  material,  the  only 
nonpublic  materials  on  which  the 
agency  relied  were  two  confidential 
documents  257-3^(1  j^.p  jjjjgg  of  text  the 

agency  redacted  from  a  document  the 
agency  placed  on  the  public  record,  ^se 
The  agency  relied  on  this  material  only 
in  the  context  of  the  agency's  1995 
Jurisdictional  Analysis.  None  of  these 
documents  is  pivotal  to  the  analysis  of 
jurisdiction  in  that  none  provides  the 
sole  or  principal  basis  for  the  agency's 
conclusion  that  cigarettes  and  smokeless 
tobacco  are  drug  delivery'  devices  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act).  Further,  as  discussed  in 
the  1996  Jurisdictional  Determination 
annexed  hereto,  the  decision  to  keep 
these  materials  confidential  did  not  in 
any  way  undermine  the  quality  of  the 
public  participation  m  this  proceeding. 
In  sum,  the  procedures  the  agency 
followed  in  assembling  a  public  record 
in  this  proceeding  simply  are  not  in  line 
with  the  facts  described  in  cases  like 
Portland  Cement.  Nova  Scotia  Food 
Products,  and  United  States  Lines. 


"'  The  two  confidential  documents  the  agency 
directly  referenced  are  the  1991  Handbook  on  Leaf 
Blending  and  Product  Development  (Confidential 
Document  75)  and  th«  unredacted  summary  of 
notes  of  FDA  trip  visits  (Confidential  Document  74). 
The  summary  was  compiled  from  notes  and 
handouts  that  are  also  designated  as  confidential 
(ConHdential  Documents  69,  70,  71,  72.  and  73). 
The  agency  views  the  summary  as  a  stand-alone 
document  to  the  extent  it  distills  a  large  volume  of 
disparate  handwritten  notes  and  handouts.  Also, 
the  agency  cited  only  to  the  summary  itself. 
Nevertheless,  even  if  the  summary  were  counted  as 
five  documents  rather  than  one,  the  agency  at  most 
relied  on  six  confidential  documents.  The  agency's 
basis  for  relying  on  these  documents  in  the  1995 
Jurisdictional  Analysis  is  discussed  in  detail  in  the 
1996  Jurisdictional  Determination,  annexed  hereto. 

""On  page  255  of  the  1995  Jurisdictional 
Analysis  (60  FR  41453,  41716),  the  agency  redacted 
several  lines  of  text  along  with  a  footnote  that 
identified  the  sources  for  the  redacted  text.  The 
footnote  consisted  of  references  to  two  sources,  both 
of  which  appeared  on  the  agency's  pubhc  docket  for 
the  1995  Jurisdictional  Analysis:  J.  E.  Kiefer, 
"Cigarette  Filters  for  Altering  the  Nicotine  Content 
of  Smoke"  (Report  No.  71  5003  7),  Tennesee 
EasBhan  Co.,  pp.  1-2;  August  18,  1971,  and  J.  G. 
Curran,  Jr.,  and  E.  C.  Miller,  "Factors  Influencing 
the  Elution  of  High  Boiling  Components  of  Cigarette 
Smoke  from  Filters,"  Beitr.  Tabakforsch,  pp.  5  and 
67.  1969.  The  iOefer  document  appeared  on  the 
public  docket  with  certain  trade  secret  information 
redacted  from  the  document.  The  Curran  document 
was  made  available  to  the  public  in  full. 
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2.  The  Agency's  Use  of  Confidential 
Documents 

a.  Confidential  documents  on  which 
the  agency  did  not  rely.  The  agency 
placed  in  a  confidential  docket  75 
documents  from  the  approximately 
210,000  pages  of  materials  the  agency 
made  available  at  the  opening  of  this 
proceeding.  The  agency  identified  each 
of  these  75  documents  for  the  pubhc  m 
an  index  filed  on  September  29.  1995. 
on  the  pubhc  docket.  (See  60  FR  66981 
at  66982,  December  27,  1995.)  Of  these 
75  documents.  73  were  not  even  relied 
upon  by  the  agency  to  support  either  the 
1995  proposed  rule  or  the  1995 
Jurisdictional  Analysis. 

Sixty-one  of  these  73  confidential 
documents  consisted  either  of 
commercial  information  and  trade 
secrets  that  the  industry  urged  FDA  to 
keep  confidential  (Confidential 
Doctiments  1-12.  16-21,  and  62-73).  or 
unpublished  manuscripts  for  which  the 
agency  lacked  the  authors'  permission, 
as  of  September  29.  1995.  to  make  them 
available  for  widespread  dissemination 
(Confidential  Documents  22-52).  The 
remaining  12  documents  were  either 
proprietarv'  reports  and  other 
copyrighted  information — such  as 
financial  reports  generated  by  Dun  and 
Bradstreet — which  the  agency  lacked 
permission  to  reprint  (Confidential 
Documents  13-15,  and  53-58),  or 
confidential  dociunents  that  supported  a 
pending  new  drug  application 
(Confidential  Documents  59-61). 

Again,  the  agency  did  not  rely  on  any 
of  these  73  documents  as  support  for  the 
1995  proposed  rule.  Therefore,  the 
agency  was  not  even  required  to  include 
these  documents  in  the  admmistrative 
record  of  the  notice  of  proposed 
rulemaking.  (See  21  CFR  10.40(b)(vii).) 
It  likewise  follows  that  because  the 
agency  did  not  rely  upon  these 
documents,  the  decision  to  protect  them 
cannot  be  said  to  have  unfairly 
interfered  with  the  publics  ability  to 
question  the  agencvs  rationale  for  the 
rule.  (See  Mid-Tex  Electric  Coop.,  Inc.  v. 
Federal  Energy  Regulatory  Comm'n,  773 
F.2d  327,  344'(D.C.  Cir.  1985)  (agency's 
failure  to  disclose  two  studies  was 
"manifestly  harmless"  because  the 
agency  did  not  rely  on  the  studies  to 
support  any  finding  or  conclusion); 
Conference  of  State  Bank  Supervisors  v. 
Office  of  Thrift  Supervision.  792  F. 
Supp.  837.  843  (D.D.C.  1992)  (there  is 
no  violation  of  the  APA's  notice 
requirements  where  the  agency  has 
declined  to  disclose  materials  on  which 
it  did  not  rely  in  proposing  the  rule); 
B.F.  Goodrich  Co.  v.  Department  of 
Tnmsp.,  541  F.2d  1178, 1184  (6th  Of. 


1976)  (only  the  basic  data  "upon  which 
the  agency  rehed  in  formulating  the 
regulation"  must  be  published  for 
public  comment),  cert  denied.  430  U.S. 
930  (1977);  K.  Davis,  Administrative 
Law  Treatise,  section  7  3  at  307  (3d  ed. 
1994)  ("If  an  agency  does  not  attempt  to 
support  its  final  rule  by  reference  to  an 
undisclosed  study,  it  seems  apparent 
that  the  agency  was  not  required  to 
make  the  study  available  to  potential 
commentators."].)  The  agency  went  well 
beyond  existing  requirements  to  make 
publicly  available  thousands  of 
additional  documents  for  public 
review — in  recognition  of  the 
uniqueness  and  public  importance  of 
this  proceeding  This  effort  by  the 
agency  should  not  be  used  now  as  a 
basis  for  suggestmg  that  the  agency  was 
required  to  publish  all  information  that 
it  had  on  hand. 

Finally,  at  the  close  of  this  rulemaking 
proceeding  and  with  the  publication  of 
the  annexed  1996  lunsdictional 
Determination,  the  agency  will 
supplement  the  public  docket  with 
copies  of  those  confidential  items  for 
which  the  agency  previously  lacked 
permission  to  publish,  but  for  which 
permission  has  now  been  granted.  Most 
of  the  unpublished  manuscripts  in  the 
confidential  docket — none  of  which 
were  relied  upon  by  the  agency  to 
support  the  rule — will  be  available 
through  this  addition  to  the  public 
record. 

b.  Confidential  documents  on  which 
the  agency  relied.  In  support  of  the  1995 
Jurisdictional  Analysis.  FDA  relied  on 
only  2  of  the  75  documents  designated 
as  confidential:  A  summar\'  of  notes 
taken  by  FD.A  investigators  during  site 
visits  to  manufacturing  plants  run  by 
Brown  and  Williamson.  Philip  Morris, 
and  R.  J.  Reynolds  (Confidential 
Document  74),  and  a  1991  Brown  and 
Williamson  handbook  on  leaf  blending 
and  product  development  (Confidential 
Document  75).  ^ss  in  addition,  the 
agency  reUed  in  its  1995  Jurisdictional 
Analysis  on  two  lines  of  text  that  were 
redacted  from  a  document  that  appeared 
on  the  pubhc  docket.  ^^  The  1995 
proposed  rule  itself  did  not  rely  on  any 


of  these  documents.  ^^^  A  thorough 
discussion  of  these  three  documents, 
and  the  agency's  basis  for  relying  on 
them  to  support  its  analysis  of 
jurisdiction,  is  provided  in  section  VL  of 
the  1996  Jurisdictional  Determination, 
annexed  hereto. 

3.  The  Claim  that  FDA  Relied  on 
"Unknown"  Undisclosed  Data 

(3)  An  association  representing  the 
tobacco  industry  also  claimed  that  the 
agency  withheld  certain  data  and 
calculations  used  to  construct  a  series  of 
charts  showing  that  nicotine  and  tar 
levels  in  smoke  have  risen  steadily  from 
1982  to  1991.  (See  60  FR  41453  at  41728 
to  41731.)  These  charts  appeared  only  in 
the  context  of  the  agency's  1995 
Jurisdictional  Analysis.  A  thorough 
discussion  of  how  the  agency 
constructed  these  charts,  and  on  what 
data  the  agency  relied,  is  provided  in 
sections  II.  and  VI.  of  the  1996 
Jurisdictional  Determination,  annexed 
hereto. 


2s*The  agency  did  not  acknowledge  ownership  of 
the  handbook  in  the  ]995  Jurisdictional  Analysis. 
or  in  the  September  29.  1995.  index  to  the 
administrative  record.  However,  in  a  set  of 
comments  Hied  by  Brown  &  Williamson,  the 
company  itself  acknowledged  publicly  its 
ownership  of  the  handbook.  (See  Brown  ft 
Williamson  Tobacco  Corp.,  Comment  (Jan.  2,  1996). 
pp.  37-38). 

»»oKiefer.  J.  E.,  -Cigarette  Filters  for  Altering  the 
Nicotine  Content  of  Smoke,"  Tennessee  Eastman 
Co..  Report  No.71  5003  7,  pp.  1-2.  August  IB,  1971. 


>■<  One  conunent  noted  that  the  agency  relied  in 
the  1995  proposed  rule  on  undisclosed  infomution 
gathered  from  former  industry  sales  representatives 
and  managers.  (See  60  FR  41314  at  41323.)  The 
reference  in  the  rule  to  Interviews  with  fonnar  sale* 
representatives  and  maoagen  appears  in  the 
discussion  of  proposed  $897.12  Additional 
Responsibilities  of  Manufacturers.  The  agency  used 
the  information  gathered  from  these  individuals  to 
support  the  proposition  that  manufacturers  direct 
their  sales  representatives  to  police  retailers' 
cigarette  and  smokeless  tobacco  displays. 
Accordingly,  the  agency  proposed  to  require  sales 
representatives  to  be  responsible  for  removing 
violative  visual  displays  and  advertising  used  in 
retail  outlets.  In  light  of  comments  received,  the 
agency  has  decided  to  revise  §  897.12  to  eliminate 
this  requirement.  Because  manufacturer  sales 
representatives  will  no  longer  be  held  responsible 
for  maintaining  retailers'  fixtures,  the  agency's 
reliance  on  the  interviews  in  the  1995  proposed 
rule,  and  the  issue  of  whether  the  agency  should 
have  made  more  information  on  this  matter 
available  to  the  public,  is  mooL  Davis,  K.  C  and 
R.  J.  Piert»,  Jr.,  Administixttive  Law  Treatise,  vol.  1, 
section  7,3  at  p.  307  (3d  ed.  1994)  ("If  an  agency 
does  not  attempt  to  support  its  final  rule  by 
reference  to  an  undisclosed  study,  it  seetns 
apparent  that  the  agency  was  not  required  to  malw 
the  study  available  to  potential  commentators"). 
Finally,  as  the  agency  explained  in  its  December  27. 
1995.  Federal  Regiatar  notice,  the  agency  has  not 
made  such  information  available  to  the  public 
because  of  the  need  to  protect  the  identity  of 
individuals  who  came  forward  during  the  agency's 
investigation  and  who  might  not  otherwise  have 
come  forward  (see  60  FR  66981 ,  66982).  As 
discussed  in  section  VL  of  the  1996  luhsdidiona) 
Determination.  FDA  believes  there  are 
circumstances  in  which  an  agency  may  rely  on 
confidential  information  in  a  rulemaking 
proosedlng,  and  that  there  are  ways  in  which  an 
agency  may  present  such  information  in  order  to 
preserve  the  public's  right  to  a  reasonable 
opportunity  to  perlicipate  in  the  proceeding  (60  FR 
66981).  The  agency,  however,  has  not  relied  on  any 
such  material  in  this  final  rulemaking. 
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4.  The  Claim  that  FDA  Failed  to  Include 
in  the  Record  New  Drug  Application 
(NDA)  Data  on  Which  it  Relied 

(4)  One  comment  claimed  that  the 
agency  relied  on  studies  in  seven  NDA's 
for  the  proposition  that  a  high 
proportion  of  smokers  are  addicted  to 
nicotine,  but  failed  to  make  adequate 
disclosure  of  these  NDA's.  In  particular, 
this  comment  stated  that  the  agency 
failed  to  mclude  any  information  in  the 
public  docket  for  NDA  18-612 
{Nicorette  gum,  2  milligrams  (mg))  and 
NBA  20-385  (Nicotine  nasal  spray),  and 
included  onlv  summaries  for  five  other 
NDA's  the  agency  cited.  To  the  extent 
the  agency  relied  on  any  of  these  NDA's, 
it  did  so  only  in  the  context  of  the  1995 
Jurisdictional  .Analysis.  A 
comprehensive  discussion  of  the 
agency's  reliance  on  this  material  is 
provided  in  section  VI.  of  the  1996 
Jurisdictional  Determination,  annexed 
hereto 

5.  The  Agency's  ReUa/ice  in  the  Final 
Rulemaking  on  New  Materials 

In  an  FDA  informal  rulemaking 
proceeding,  the  final  administrative 
record  must  contain  the  proposed  rule. 
including  all  information  that  the 
Commissioner  identifies  or  files  with 
the  proposal,  all  comments  received  on 
the  proposal,  including  all  information 
submitted  as  part  of  the  comments,  and 
the  notice  issuing  the  final  regulation, 
including  all  information  that  the 
Commissioner  identifies  or  files  with 
the  final  regulation  (§  10.40{gJ).  An 
agency  mav  rely  on  information  and 
data  that  were  not  included  at  the 
proposal  stage  that  expands  on  or 
confirms  information  in  the  proposal  or 
addresses  alleged  deficiencies  in  the 
preexisting  data,  provided  that  no 
prejudice  is  shovim.  ^^z  Otherwise, 
"(rlulemaking  proceedings  would  never 
end  if  an  agency's  response  to 
comments  must  always  be  made  the 


'"  See.  e.g..  Personal  Watercraft  v.  Department  of 
Comrmrre.  48  F.3d  540,  544  (D.C  Cir.  1995) 
("Agencies  may  develop  additional  information  in 
response  to  public  comments  and  rely  on  that 
information  without  starting  anew  unless  prejudice 
is  shown."):  Solite  Corp.  v.  Environmental 
Protection  Agency.  952  F.2d  473,  484  (D.C  Cir. 
1991]  ( "IClonsistent  with  the  APA,  an  agency  may 
use  supplementary'  data,  unavailable  during  the 
notice  and  comment  period,  that  exp>ands  on  and 
confirms  information  contained  in  the  proposed 
rulemaking  and  addresses  alleged  deficiencies  in 
the  preexisting  data,  so  long  as  no  prejudice  is 
shown."):  Community  Nutrition  Inst.  v.  Block,  749 
F.2d  50,  57-58  (D.C.  Cir.  1984)  (agency  may  rely  on 
information  that  "expanded  on  and  confirmed" 
information  in  the  1995  proposed  rule  and 
addressed  alleged  deficiencies  in  the  record):  see 
also  Davis.  K.  C.'and  R.  J.  Pierce,  Jr.,  Administrative 
Law  Treatise,  section  7.3  (3d  ed.  1994). 


subject  of  additional  comments  " 
[Community  Nutrition  Inst.  v.  Block, 
749  F.2d  50.  at  58).  Accordingly,  the 
agency  has  cited  in  this  preamble  and  in 
the  1996  Jurisdictional  Determination 
annexed  hereto,  a  small  amount  of 
information  that  is  needed  to  respond 
fully  to  the  comments  or  that  otherwise 
supplements  \h^  information  contained 
in  or  filed  with  the  1995  proposed  rule. 
These  documents  include  published 
scientific  articles,  reference  texts,  letters 
to  tobacco  industry  coimsel,  an  abstract 
that  the  tobacco  industry  asked  to 
include  in  the  record,  three  publicly 
released  tobacco  company  documents, 
Congressional  hearing  transcripts,  and 
newspaper  articles.  The  agency  has 
placed  this  cited  information  in  the 
administrative  record. 

C.  Adequacy  of  the  Notice 

(5)  Two  industry  comments  argued 
that  the  public's  participation  in  the 
rulemaking  process  has  been  frustrated 
because  the  agency  presented  a  "one- 
sided" view  in  its  1995  notice  of 
proposed  rulemaking.  They  claimed  that 
FDA  failed  to  satisfy  the  APA's  notice 
requirement  for  informal  rulemaking 
because  the  agency  neither  disclosed 
nor  discussed  the  supposedly  "large 
body"  of  information  that  is 
"inconsistent  with,  or  otherwise  not 
supportive  of,  the  proposed  rule." 
Further,  the  agency  did  not,  in  their 
view,  provide  a  "reasoned  explanation" 
for  departing  fi-om  past  precedent  on  the 
issue  of  whether  FDA  should  regulate 
all  cigarettes  and  smokeless  tobacco. 

These  comments  provided  no  legal 
authority  to  support  the  proposition 
that,  at  the  notice  stage  of  a  proceeding, 
the  agency  is  required  to  anticipate  all 
challenges  to  its  reasoning,  and  must 
attempt  to  answer  those  challenges. 
Rather,  at  the  notice  stage  of  a 
rulemaking  proceeding,  the  agency's 
obligation  is  to  include  sufficient  detail 
on  the  content  of  the  rule,  and  on  the 
basis  in  law  and  fact  for  the  rule,  to 
allow  for  meaningful  and  informed 
comment.  (See  American  Medical  Ass'n 
V.  Reno,  57  F.3d  1129,  1132  (DC.  Cir. 
1995);  Home  Box  Office,  Inc,  v.  Federal 
Communications  Comm'n,  567  F.2d  9, 
35-36  (D.C.  Qr.),  cert,  denied,  434  U.S. 
829  (1977).) 

More  specifically,  in  an  informal 
rulemaking  proceeding,  the  APA 
requires  public  notice  of  an  agency's 
intention  to  issue  a  regulation  (5  U.S.C. 
553(b)).  The  notice  must  include 
"reference  to  the  legal  authority  under 
which  the  rule  is  proposed,"  and  "either 
the  terms  or  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 


issues  involved"  (5  U.S.C.  553(b)(2>and 
(b)(3)).  FDA's  owm  regulations  require 
that  a  notice  of  proposed  rulemaking 
include  "a  preamble  that  summarizes 
the  proposal  and  the  facts  and  policy 
underlying  it,  *   *   *  all  information  on 
which  the  Commissioner  rehes  for  the 
proposal,  *   •   *  and  cites  the  authority 
under  which  the  regulation  is 
proposed"  (21  CFR  10.40fb)(vii)). 

Under  case  law  construing  section 
553  of  the  .APA.  notice  of  informal 
rulemaking  must  be  "sufficiently 
descriptive  of  the  'subjects  and  issues 
involved'  so  that  interested  parties  mav 
offer  informed  criticism  and  comments" 
[Ethyl  Corp  v.  Environmental  Protection 
i4gencv,  541  F.2d  1.  48  (DC.  Cir.)  (en 
banc),  cert  denied  42G  U.S.  941  (1976)). 
Notice  IS  sufficient  under  the  APA  "if  it 
affords  interested  parties  a  reasonable 
opportunity  to  participate  in  the 
rulemaking  process"  [Forester,  559  F.2d 
at  787;  accord  State  of  South  Carolina 
ex  rel.  Tindal  v.  Block.  717  F.2d  874, 
885  (4th  Cir,  1983),  cert,  denied.  465  U. 
S.  1080  (1984)),  And.  insofar  as  the  1995 
proposed  rule  relied  on  a  technical 
study  or  specific  data  essential  to  an 
understanding  of  the  rule,  the  notice 
should  have  disclosed  this  information 
to  the  extent  needed  to  allow  for 
"meaningful  commentary"  [Connecticut 
Light  and  Power  Co.  v.  Nuclear 
Regulatory  Comm'n.  673  F.2d  525,  530- 
31  (D.C.  Cir.),  cert,  denied,  459  U.  S.  835 
(1982)). 

In  this  instance,  the  1995  proposed 
rule  met  both  the  APA's  notice 
requirements  (as  interpreted  by 
prevailing  case  law),  as  well  as  FDA's 
own  procedural  requirements.  The 
agency  by  any  standard  "fulfilled  its 
obligation  to  make  jts  views  knovm  to 
the  public  in  a  concrete  and  focused 
form  so  as  to  make  criticism  or 
formulation  of  alternatives  possible" 
[Air  Transport  Ass'n  of  America  v.  CjvjV 
Aeronautics  Board.  732  F.2d  219,  225 
(D.C.  Cir.  1984)  (quoting  Home  Box 
Office,  Inc.,  567  F.2d  at  36)). 

1.  The  Agency  Provided  Adequate 
Notice  of  the  Key  Legal  and  Factual 
Issues 

Although  the  APA's  notice 
requirements  could  have  been  met  by  a 
far  briefer  presentation,  the  agency 
chose  to  supply  the  public  with  a  notice 
that  explored  in  full  the  wide  range  of 
factual  and  legal  issues  presented.  In 
doing  so,  the  agency  discussed  the  most 
significant  issues  that  the  two  industry 
comments  claimed  were  missing  from 
the  notice. 

(6)  The  comments  contended  that  the 
agehcy  failed  to  discuss  past  instances 
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in  which  it  declined  to  exercise 
jurisdiction  over  cigarettes  and 
smokeless  tobacco,  including  FDA's 
response  to  a  1977  citizen  petition.  One 
comment  in  particular  insisted  that  such 
a  discussion  would  have  alerted  the 
public  to  the  idea  that  Congress  enacted 
preemptive  legislation  in  reliance  on 
FDA's  past  pronouncements,  legislation 
which  the  comments  argue  bars  FDA 
from  regulating  these  products. 

The  agency  acknowledged  in  the  1995 
lurisdictional  Analysis,  pubhshed  in 
conjunction  wi\h  the  1995  proposed 
rule,  that  it  has  in  the  past  refrained 
from  exercising  jurisdiction  generally 
over  all  cigarettes  and  smokeless 
tobacco  (unless  claims  were  made  for 
the  product)  (60  FR  41453  at  41482  n. 
5),  Among  other  things,  the  agency 
referred  readers  to  the  published 
decision  in  Action  on  Smoking  and 
Health  [ASH]  v.  Harris.  655  F.2d  236 
(D.C.  Cir.  1980)  That  decision 
discussed,  and  indeed  arose  from,  the 
1977  citizen  petition  which,  as  one 
comment  claimed,  the  agency 
"conscientiously  avoidledl"  in  order  to 
"mislead!)"  the  public.  Not  only  does 
the  ASH  opinion  discuss  the  petition 
and  the  agency's  position  at  that  time 
with  respect  to  exercising  jurisdiction 
generally  over  cigarettes,  it  also  recounts 
for  the  reader  the  agency's  historical 
position  on  the  issue  {Id.  at  237-241). 
Moreover,  the  agency  placed  in  the 
administrative  record  copies  of 
documents  in  which  FDA  declined  to 
exercise  jurisdiction,  including  FDA's 
response  to  ASH's  1977  citizen 
petition.  ^^^ 

In  addition,  the  agency  attached  as 
part  of  an  appendix  to  its  1995 
furisdictionai  Analysis  copies  of  the 
Commissioner's  testimony  before  the 
House  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on 
Energy  and  Commerce  on  March  25, 
1994  {Appendix  7).  At  the  outset,  the 
Commissioner  stated: 

Although  FDA  has  long  recognized  that  the 
nicotine  in  tooacco  products  produces  drug- 
hke  effects,  we  never  stepped  Ln  to  regulate 
most  tobacco  products  as  drugs.  One  of  the 
obstacles  has  been  a  legal  one.  A  product  is 
subject  to  regulation  as  a  drug  based 
primarily  on  its  intended  use.  *   *   *  With 
certain  exceptions,  we  have  not  had 
sufficient  evidence  of  such  intent  with  regard 
to  nicotine  in  tobacco  products.  •  *  * 


Mr.  Chairman,  we  now  have  cause  to 
reconsider  this  historical  view.  *   *   *  This 
question  arises  todav  because  of  an 
accumulation  of  information  in  recent 
months  and  years.  In  my  testimony  today,  1 
w  ill  describe  some  of  that  information. 
(Appendix  7  at  1-2  (footnote  omitted)) 
This  testimony,  like  the  reference  to  the 
ASH  decision,  adequately  put  the  public 
on  notice  of  FD.^'s  past  position.  ^^ 

Nor  does  FDA  agree  with  the 
comment's  argument  that  Congress,  in 
reliance  on  past  FDA  pronouncements, 
enacted  legislation  precluding  FDA 
from  regulating  tobacco  products  under 
the  act.  As  discussed  in  detail  in 
sections  IV.  and  V.  of  the  annexed  1996 
Jurisdictional  Detennination,  the  agency 
has  never  categorically  disclaimed 
jurisdiction  over  tobacco  products  and 
Congress  has  never  expressly  forbidden 
FDA  from  asserting  jurisdiction  over 
these  products.  The  agency  has  no 
affinnative  obligation  to  posit  in  its 
notice  of  proposed  rulemaking 
argiunents  it  believes  are  legally  infirm. 
(Cf.  Florida  Power  and  Light  Co.  v. 
United  States,  846  F.2d  765.  771  (D.C. 
Cir.  1988),  cert,  denied,  490  U.S.  1045 
(1989).) 

Two  tobacco  industry  comments  also 
claimed  that  the  agency  unfairly 
underplayed  the  complexity  of  issues 
such  as  "intended  use,"  product 
categorization,  regulatory  authority  over 
combination  products,  and  the 
applicability  of  the  medical  device 
provisions  of  the  act  to  cigarettes  and 
smokeless  tobacco.  Instead,  one  of  these 
comments  asserted  that  all  the  agency 
had  done  was  publish  "a  tendentious 
anti-tobacco,  pro-FDA-regulation 
manifesto"  and,  as  such,  the  agency's 
notice  was  "fraudulent."  The  agency 
disagrees  with  this  characterization. 
More  to  the  point,  the  agency  disagrees 
with  the  argument  that  the  agency 


2«'  letter  from  D.  Kennedy  (FDA)  to  J.  Banzhaf 
(ASH)  of  Dec  5, 1977,  (denUl  of  1977  petition); 
Letter  from  J.  E.  Goyan  (FDA)  to  J.  Banzhaf  (ASH) 
of  Nov.  25,  1980;  Public  Health  Cigarette 
Amendments  of  1971.  Hearings  Before  the 
Consuprter  Subcommittee  of  the  Committee  on 
Conferee,  U.S.  Senate.  92d  Cong..  2d  sess.,  pp. 
239^246. 


»•«  As  discussed  in  section  IV.  of  the  1996 
lurisdictional  Detennination,  the  agency's  decision 
not  to  include  a  prolonged  discussion  of  past 
agency  decisions  is  based  on  the  fiact  that  the 
agency  is  now  operating  under  a  different  set  of 
facts.  The  agency  did  not  commit  a  procedural  error 
by  biling  to  chronicle  exhaustively  decisions  it 
made  in  a  factually  distinguishable  context. 
Moreover,  one  of  the  comments  faulted  the  agency 
for  hiling  to  give  notice  of  the  "several"  citizen 
petitions  filed  since  1977  that  requested  that  the 
agency  regulate  cigarettes.  In  fact,  the  agency 
incorporated  by  reference  into  the  opening  docket 
for  the  1995  Jurisdictional  Analysis  all  significant 
dockets  opened  since  the  conclusion  of  the  ASH 
litigation  that  relate  to  the  agency's  jurisdiction  over 
cigarettes  and  other  nicotine  delivery  systems.  The 
index  the  agency  provided  to  the  public  on 
September  29.  1995.  in  conjunction  with  the  public 
display  of  the  administrative  record  (as  of  that 
date),  included  a  description  of  nine  dockets  the 
agency  incorporated  by  reference  into  the  record 
supporting  the  1995  Jurisdictional  Analysis. 


somehow  deprived  the  public  of  fair 
notice. 

Again,  to  satisfy  the  APA's  notice 
requirement,  the  agency  must  specify 
with  particularity  the  legal  authority  on 
which  its  proposal  is  based  (K.  C.  Davis 
&  R.  J.  Pierce,  Jr.,  Administrative  Law 
Treatise  (vol.  1,  3d  ed.  1994)  section  7.3 
at  299).  Notice  must  be  "informative" 
and  must  "fairly  apprise"  interested 
persons  (Id.  at  299  and  300).  The  agency 
need  not,  however,  unravel  for  the 
public  each  and  every  theoretical  step  in 
the  analysis.  (See  Chemical  Waste 
Management,  Inc.  v.  Environmental 
Protection  Agency,  869  F.2d  1526. 1535 
(D.C.  Cir.  1989)  (even  where  agency 
statement  in  notice  of  rulemaking 
assumes  rather  than  invites  comments 
on  an  issue,  notice  is  sufficient  if  it 
provides  interested  parties  "with  a  clear 
indication  of  the  agency's  intended 
course  of  action  •  •  *.");  Center  for 
Auto  Safety  V.  Peck,  751  F.2d  1336. 
1361  (D.C.  Cir.  1985)  ("It  is  simply  not 
the  case,  however,  that  all  of  the 
essential  postulates  for  an  agency  rule 
must  be  contained  in  the  record.")). 

Nevertheless,  the  agency  provided  the 
public  a  detailed  explanation  of  why  it 
regards  cigarettes  and  smokeless  tobacco 
as  drug/device  combination  products, 
and  why  it  beheves  the  device 
provisions  of  the  act  may.  and  should, 
be  used  to  regulate  these  products.  The 
agency  set  forth  its  rationale  for 
regulating  these  products  as  devices  in 
both  the  August  11,  1995,  proposed  rule 
(see  60  FR  41314  at  41348  to  41350)  and 
again  in  the  August  11,  1995 
Jurisdictional  Analysis  (see  60  FR  41453 
at  41521  to  41525).  Further,  the  agency 
identified  the  precise  statutory 
provisions  under  which  it  proposed  to  , 
regulate  these  products  (see  60  FR 
41314  at  41346  to  41352,  and  41372). 

The  agency  also  put  the  public  on 
notice,  by  referencing  the  Intercenter 
Agreement  between  the  Center  for  Drug 
Evaluation  and  Research  and  the  Center 
for  Devices  and  Radiological  Health, 
that  preloaded  drug  delivery  systems  are 
often  regulated  using  the  drug 
authorities  imder  the  act.  The  agency 
adequately  explained — for  notice 
purposes — why  in  this  instance  it 
proposed  a  different  approach  (60  FR 
41314  at  41348  to  41350). 

With  respect  to  the  application  of  the 
concept  of  "intended  use."  the  lengthy 
discussion  in  Part  II  of  the  1995 
Jurisdictional  Analysis  provided  the 
public  with  full  disclosure  of  the 
agency's  rationale  for  regulating 
cigarettes  and  smokeless  tobacco  based 
on  the  "intended  use"  of  these  products. 
The  core  facts  and  precedents  on  which 
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the  agency  relied  were  displayed  in  a 
manner  the  agency  believes  invited 
maximum  public  scrutiny.  The  agency 
even  provided  the  public  with  11 
different  examples  (9  from  the  1980's 
and  1990's)  of  the  application  of  the 
intended  use  concept  to  the 
determination  of  whether  a  product, 
absent  express  claims,  may  be  regulated 
as  a  drug  or  a  device  (60  FR  41453  at 
41527  to  41531),  This  level  of 
explanation  more  than  satisfied  the 
notice  requirements  of  the  APA  as 
interpreted  by  the  relevant  case  law. 

Finally,  the  quantity  and  quality  of 
comments  the  agency  received  on  the 
1995  proposed  rule  and  the  1995 
Jurisdictional  Analysis  suggest  that,  in 
fact,  the  public  was  adequately  notified 
of  the  relevant  issues.  The  agency 
received  more  comments  in  this 
proceeding  than  it  has  ever  received  on 
any  other  subject,  with  over  700,000 
comments  (including  form  letters)  and 
over  95,000  distinct  or  unique  sets  of 
comments.  More  important,  the  agency 
received  hundreds  of  pages  of 
comments  on  the  very  issues  the  agency 
is  said  to  have  hidden  from  the  public. 
Indeed,  the  two  industry  comments  who 
complained  most  vigorously  about  the 
supposed  deficiencies  in  the  agency's 
notice  of  proposed  rulemaking 
themselves  filed  volumes  of  comments 
on  the  issues  they  claim  the  agency 
concealed.  ^^^  Even  the  comments  of 
interested  nonindustry  persons 
evidenced  fair  notice  of  the  agency's 
reasoning  for  applying  the  device 
provisions  of  the  act  to  cigarettes  and 
smokeless  tobacco.  ^^ 

hi  Chemical  Waste  Management,  the 
plaintiff  complained  that  the 
Environmental  Protection  Agency's 
(EPA)  notice  of  proposed  rulemaking 
treated  a  certain  controversial  issue  "as 
an  accomplished  fact"  (869  F.2d  at 
1535).  Like  two  of  the  comments  here, 
the  plaintiff  in  Chemical  Waste 
Management  argued  that  the  APA 
required  the  agency  to  highlight  the  fact 


'"  See,  e.g.,  |oiiit  Comments  of  the  Smokeless 
Tobacco  Manufacturers,  Comment  January  2, 
1M6),  at  43  to  73  (discussing  the  agency's  historical 
position  on  agency  jurisdiction  over  tobacco 
piuducts),  at  99-258  (discussing  the  agency's 
application  of  the  concept  of  intended  use  to 
tobacco  products),  and  at  259-307  (analyzing  the 
agsncy's  position  that  cigarettes  and  smokeless 
tobacco  are  combination  products  that  may  be 
regulated  as  restricted  devices):  Joint  Comments  of 
Cigarette  Manufacturers  at,  among  other  places.  Vol. 
I  (discussing  FDA's  historical  position  on 
jurisdiction).  Vol.  0  (discussing  the  concept  of 
intended  use),  and  Vol.  V  (discussing  the  regulation 
of  cigarettes  as  medical  devices). 

'"•See,  e.g..  Public  Citizen  Litigation  Group, 
comment  (January  2, 1996):  American  Heart 
Association,  comment  (December  26,  1905). 


that  its  position  was  subject  to  debate 
and  to  solicit  comments  on  the  issue. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  rejected  this 
argument  because  EPA  had  provided 
notice  of  its  intended  course  and 
because  the  agency  in  fact  received 
numerous  comments  on  the  issue  (869 
F.2d  at  1535).  (See  also  Shell  Oil  Co.  v, 
EPA,  950  F.2d  741,  757  (D.C.  Cir,  1991) 
(recognition  of  a  certain  issue  in 
comments  may  be  used  to  infer  that 
adequate  notice  of  the  issue  was  given); 
Haralson  v.  Federal  Home  Loan  Bank 
Board,  678  F.  Supp,  925,  926  (D.D.C. 
1987)  (same).) 

As  in  cases  such  as  Chemical  Waste 
Management,  the  comments  FDA 
received  demonstrate  that  there  is  no 
serious  claim  to  be  made  that  the  agency 
has  concealed  issues  from  the  public. 
Interested  persons  representing  both 
sides  in  this  controversial  proceeding 
commented  on  the  very  issues  the 
agency  supposedly  underplayed  In  its 
notice  of  proposed  rulemaking.  ^^^ 

The  comments  that  challenge  the 
adequacy  of  the  agency's  notice  confuse 
the  merits  of  the  issue  with  procedure. 
The  supposed  deficiencies  in  FDA's 
legal  reasoning,  and  the  supposed 
failure  to  discuss  contrary  authorities, 
raise  substantive  issues  to  be  resolved 
during  the  comment  and  response-to- 
comment  phase  of  the  proceeding.  The 
possibility  that  some  of  the  agency's 
legal  conclusions  may  be  subject  to 
debate  does  not  render  the  notice 
inadequate.  (See  Chemical  Waste 
Management,  Inc.,  869  F.2d  at  1535; 
Natural  Resources  Defense  Council,  Inc. 
v.  Hodel.  618  F.  Supp.  848,  864-65  (E.D. 
Cal.  1985).) 

2.  The  Agency  Provided  a  "Reasoned 
Explanation"  for  its  Current  Position 

Several  tobacco  industry  com.ments 
also  claimed  that  the  agency  violated 
the  APA's  notice  provisions  by  failing  to 
include  a  "reasoned  explanation"  for 
departing  from  past  precedent  on  the 
issue  of  whether  to  regulate  all 
cigarettes  and  smokeless  tobacco.  In 
their  view,  the  1995  proposed  rule  and 
the  1995  Jurisdictional  Analysis  were 
procedurally  infirm  because  the  ageftcy 
did  not  adequately  explain  its  basis  for 
past  decisions  not  to  regulate  these 


"'The  agency  also  received  a  comment 
criticizing  the  agency  for  failing  to  discuss  the  June 
1994  Federal  Trade  Commission's  (FTC)  decision 
regarding  the  "Joe  Camel"  advertising  campaign.  In 
section  VI.  of  this  document,  the  agency  discusses 
the  FTC's  decision,  showing  that  the  FTC's  decision 
in  1994  with  respect  to  the  "Joe  Camel"  campaign 
was  neither  relevant  to,  nor  contradicted,  FDA's 
discussion  of  the  campaign  in  the  1995  proposed 
rule. 


products,  and  did  not  distinguish  those 
decisions  from  its  present  position.  One 
of  these  comments  likewise  asserted 
that  the  agency  was  required  to  include 
in  the  administrative  record  each  and 
every  document  "that  formed  the  basis 
for,  or  was  an  expression  or  reflection 
of.  FDA's  consistent  position  over  more 
than  80  years  that  it  does  not  have 
jurisdiction  to  regulate  cigarettes."  The 
absence  of  this  material,  according  to 
the  comment,  demonstrates  that  the 
agency  failed  to  consider  "obviously 
relevant"  contrary  information  in 
proposing  to  regulate  these  products. 

The  authorities  cited  in  the  comments 
at  best  require  that,  by  the  close  of  an 
administrative  proceeding,  the  agency 
must  provide  a  "reasoned  explanation" 
to  the  extent  the  agency  has  departed 
from  a  prior  formal  position.  (See,  e.g., 
RKO  Gen.,  Inc.  v.  FCC,  670  F.2d  215 
(D.C.  Cir.  1980)  cert,  denied.  456  U.S. 
927  (1982)  (challenge  to  final  order  of 
Federal  Communications  Commission 
denying  renewal  of  television  hcense); 
Baltimore  and  Annapolis  R.  R.  v. 
Washington  Metro.  Area  Transit 
Comm'n.  642  F.2d  1365  (DC.  Cir.  1980) 
(challenge  to  final  order  of  transit 
commission);  Greyhound  Corp.  v.  ICC, 
551  F.2d  414  (D.C.  Cir.  1977)  (challenge 
to  final  decision  of  the  labor  board); 
Internationa]  Union.  United  Auto 
Workers  v.  NLRB.  459  F.2d  1329  (D.C. 
Cir.  1972)  (challenge  to  final  decision  of 
labor  board);  see  also  Motor  Vehicle 
Mfrs.  Assoc,  v.  State  Farm  Mutual  Auto 
Ins..  463  U.S.  29.  43  (1983)  (challenge  to 
final  rule  rescinding  passive  restraint 
seatbelt  requirement  contained  in  a 
Department  of  Transportation 
standard).)  None  of  these  cases,  which 
involved  challenges  to  final  agency 
orders  and  final  rules,  holds  that  at  the 
notice  stage  of  a  proceeding,  when  an 
agency  is  proposing  to  depart  from  a 
prior  position,  the  agency  must  provide 
a  comprehensive  "reasoned 
explanation." 

The  agency  nevertheless  agrees  that 
the  rulemaking  proceeding,  taken  as  a 
whole,  should  clearly  and  rationally 
justify  changes  in  existing  pobcies. 
Thus,  FDA  included  in  its  notice  of 
proposed  rulemaking  and  1995 
Jurisdictional  Analysis  ample  reference 
to  its  prior  policy  and  a  more  than 
ample  discussion  of  the  agency's 
rationale  for  changing  its  policy.  Indeed, 
the  very  intent  of  the  1995  Jurisdictional 
Analysis,  and  the  622  footnotes 
supporting  the  analysis,  was  to  provide 
the  public  with  a  full  view  of  the 
evidence  that  supports  the  need  for  the 
agency  to  take  a  different  approach  to 
the  regulation  of  these  products. 
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As  FDA  made  clear  at  the  outset  of  its 

1995  Jurisdictional  Analysis,  its 
decision  to  propose  to  regulate  these 
products,  when  in  the  past  it  chose  not 
to  (except  where  claims  were  made),  is 
based  on  the  fact  that  "[t]he  quality, 
quantity,  and  scope  of  the  evidence 
available  to  FD.A  today  is  far  greater 
than  anv  other  time  when  FDA  has 
considered  regulation  of  cigarettes  and 
smokeless  products."  (60  FR  41453  at 
41464.  n.  M  Footnote  5  of  the  1995 
lunsdictional  Analysis,  in  particular, 
made  clear  that:  (1)  The  agency  in  the 
past  had  declined  to  exercise 
jurisdiction  generally  over  these 
products,  and  (2)  the  reason  for  taking 
a  different  position  today  is  that  the 
evidence  before  the  agency  regarding 
the  intended  use  of  these  products  "has 
changed  dramatically."  (60  FR  41453  at 
41482,  n.  5).  In  addition,  the  agency 
repeatedly  stated  that  its  analysis  was 
based  on  "evidence  now  available  to  the 
agency"  (60  FR  41453  at  41464), 

current  evidence"  (60  FR  41466), 
evidence  accumulated  since  1980  (60 
FR  41482,  n.  5),  and  evidence  that  has 
emerged  since  1980  or  was  not  widely 
known  until  recently  (60  FR  41453  at 
41483  to  41484,  and  41539). 

Neither  the  APA  nor  the  case  law 
cited  in  the  comments  requires  an 
agency  to  provide  a  thorough  "reasoned 
explanation"  for  departing  from 
precedent  at  the  notice  stage  of  a 
proceeding.  Rather,  the  APA  at  best 
requires  that  the  agency  give  notice  of 
its  proposal  to  take  a  different  position 
or  view,  and  give  enough  information  to 
allow  the  public  a  reasonable 
opportunity  to  comment.  Not  until  the 
close  of  the  proceeding,  after  public 
comment  has  been  received,  must  the 
agency  ensure  that  it  has  provided  a 
"reasoned  explanation."  The  agency 
believes  in  this  instance  that  its 
discussion  at  the  notice  stage  met  the 
standard  that  courts  ordinarily  do  not 
impose  until  the  close  of  an 
administrative  proceeding.  Nonetheless, 
the  agency  has  provided  a  detailed 
discussion  of  the  legal  and  factual  bases 
for  taking  its  current  position  in  section 
IV.  of  the  1996  jurisdictional 
Determination,  annexed  hereto. 

Finally,  the  agency  does  not  agree  that 
it  was  required  to  include  m  the  record, 
at  the  notice  stage  of  the  proceeding, 
each  and  even.-  prior  agency  "decision, 
statement,  and  finding."  Rather,  the 
agency  appropriately  included  in  the 
record  enough  documentation  to  give 
the  public  notice  of  the  agency's  prior 
position,  and  notice  of  the  agency's 
prior  reasoning  for  declining  to  exercise 
jurisdiction  generally  over  these 


products  (absent  express  claims).  For 
example,  the  agency  incorporated  by 
reference  into  the  administrative  record 
supporting  the  1995  jurisdictional 
Analysis  all  significant  dockets  opened 
since  the  conclusion  of  the  1977  ASH 
litigation  that  relate  to  the  agency's 
jurisdiction  over  these  products.  In 
addition,  the  agency  included  in  the 
record  in  support  of  its  1995 
Jurisdictional  Analysis  its  response  to 
the  original  ASH  citizen  petition.  The 
response  to  the  ASH  petition  outlines  in 
detail  the  "contrary"  view  the  agency 
allegedly  concealed,  including  full 
discussions  of  the  agency's  enforcement 
history  with  respect  to  tobacco  products 
and  the  agency's  significant  past 
pronouncements  on  the  subject.  In  any 
case,  the  tobacco  industry  itself,  through 
its  comments,  has  introduced  many  of 
the  agency's  earlier  statements  into  the 
administrative  record  for  this 
proceeding.  Thus,  unlike  the  facts 
presented  in  cases  such  as  Public 
Citizen  v.  Heckler,  653  F.  Supp.  1229 
(D.D.C.  1986)  or  Walter  O.  Boswell 
Memorial  Hospital  v.  Heckler,  749  F.2d 
788  (D.C.  Cir.  1984),  as  referenced  in  the 
comment,  the  administrative  record  for 
this  proceeding  already  contains  the 
"adverse"  information  claimed  to  be 
lacking,  by  virtue  of  the  agency's 
inclusion  of  documents  in  the  record 
and  the  comments  received  by  the 
agency. 

D.  Adequacy  of  the  Comment  Period 

FDA  received  at  least  one  comment 
urging  that  the  comment  period  was 
unreasonably  short  in  hght  of  the 
complexity  of  the  proposed  rule,  the 
number  of  materials  the  agency  put  on 
public  display,  and  the  possible  impact 
of  the  rule  on  the  tobacco  industry.  This 
comment  argued  that  the  agency  acted 
arbitrarily  and  capriciously  in  deciding 
to  "limit"  the  comment  period  to  144 
days  from  the  publication  of  the  August 
11,  1995,  proposal  and  95  days  from  the 
public  release  of  the  dociiments  FDA 
considered  but  did  not  rely  upon. 

Far  from  having  "limited"  the 
comment  period,  FDA  provided  more 
than  twice  as  much  time  for  comment 
as  the  agency's  regulations  require.  (See 
60  FR  53560,  October  16, 1995 
(extending  comment  period  for  the 
proposed  rule);  60  FR  53620,  October 
16, 1995  (extending  comment  period  on 
Jurisdictional  Analysis).) 

The  APA  requires  only  that  an  agency 
'give  interested  persons  an  opportunity 
to  participate  in  the  rule  making 
through  submission  of  written  data, 
views,  or  arguments  *   *   *."  (5  U.S.C. 
553(c).)  This  is  all  the  APA  requires; 


there  is  no  statutory  requirement 
concerning  how  many  days  an  agency 
must  allow,  nor  is  there  a  requirement 
that  an  agency  must  extend  the  period 
at  the  request  of  an  interested  person. 
(See  Phillips  Petroleum  Co.  v.  EPA,  803 
F.2d  545,  559  (10th  Cir.  1986).) 

FDA's  own  regulations  generally 
afford  the  public  60  days  to  comment  on 
a  proposed  rule,  unless  the 
Conunissioner  shortens  or  lengthens  the 
period  for  good  cause  (21  CFR 
10.40(b)(2)).  Executive  Order  12889 
implementing  the  North  American  Free 
Trade  Agreement  prescribes  a  minimimi 
comment  period  of  75  days  on  certain 
proposed  rules,  except  when  good  cause 
is  shown  for  a  shorter  comment  period. 
(See  58  FR  69681.  December  30, 1993.) 

Here,  the  agency  provided  the  public 
with  144  days  from  the  publication  of 
the  notice,  139  days  from  the  release  of 
the  documents  the  agency  cited  in 
support  of  the  rule  and  the  1995 
Jurisdictional  Analysis  (on  August  16, 
1995),  and  95  days  from  the  release  of 
the  materials  the  agency  considered  but 
did  not  directly  rely  upon  (on 
September  29,  1995).  Thus,  even  when 
coimting  from  the  date  the  agency 
released  additional  documents  of  no 
direct  relevance  to  the  1995  proposed 
rule,  the  agency  provided  much  more 
time  for  comment  on  the  notice  of 
proposed  rulemaking  than  its 
regulations,  or  the  Executive  Order, 
require. 

Further,  on  March  20,  1996.  the 
Federal  Register  published  a  notice 
providing  an  additional  30-day 
comment  period  limited  to  specific 
doctunents  the  agency  added  to  the 
proposed  rulemaking  docket  (see  61  FR 
11349,  March  20,  1996)  and  to  the 
docket  in  support  of  the  agency's 
analysis  of  its  jurisdiction  (see  61  FR 
11419,  March  20, 1996).  Although  the 
agency  expressly  limited  the  scope  of 
the  matters  on  which  interested  persons 
could  comment,  the  March  20, 1996, 
action  did  provide  the  pubUc  with  yet 
another  30  days  on  which  to  comment 
on  issues  related  to  such  core  subjects 
as  the  manipulation  of  the  nicotine 
content  of  cigarettes  and  smokeless 
tobacco.  The  March  20, 1996,  action 
also  reopened  the  comment  period  with 
respect  to  the  record  in  support  of  the 
agency's  proposal  to  regulate  the 
advertising  of  these  products  in  "adult 
publications"  and  billboard  advertising. 

The  agency  is  not  persuaded  that  any 
interested  person  has  been  unfairly 
prejudiced  by  the  length  of  the  comment 
period.  First,  FDA  considers  requests  to 
extend  the  comment  period  on  a  case- 
by-case  basis.  Here,  on  the  one  hand,  the 
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authors  of  the  comment  (the  Tobacxo 
Institute  together  with  five  major 
tobacco  companies)  presented  in  their 
request  for  additional  time  no 
compelling  reasons  to  extend  the  period 
(such  as  a  new.  material  study).  On  the 
other  hand,  FD.A  is  faced  with  a  matter 
raising  serious  public  health  concerns. 
For  those  reasons,  the  agency  denied  the 
request  to  extend  the  period  for  as  long 
as  had  been  requested  (see  60  FR 
53560). 

Second,  each  of  the  five  tobacco 
companies  who  submitted  this  joint 
comment  complaining  about  the  length 
of  the  comment  period  also  filed  suit 
against  FDA  1  day  before  the  Federal 
Register  published  FDA's  notice  of 
proposed  rulemaking.  The  timing 
appears  to  indicate  that  these  firms  had 
been  preparing  to  respond  to  an  FDA 
proposal  to  regulate  cigarettes  and 
smokeless  tobacco  for  some  time.  In  any 
case,  they  were  able,  jointly,  to  submit 
2,000  pages  of  comments  and  45,000 
pages  of  exhibits  within  the  time 
allotted  for  commenting  on  the 
Jurisdictional  .Analysis  and  the 
proposed  rule.  Their  submissions  far 
outweigh  any  others.  The  agency, 
therefore,  is  not  persuaded  that  these 
interested  persons  suffered  prejudice  as 
a  result  of  FDA's  allowing  twice  as 
much  time  as  the  agency's  regulations 
require.  (See  Conference  of  State  Bank 
Supervisors  v.  Office  of  Thrift 
Supen-ision.  792  F.  Supp.  837,  844 
(D.D.C.  1992)  (in  hght  of  the  comments 
received,  court  declined  to  find  that  30- 
day  comment  period  was  insufficient  to 
allow  opportunity  for  meaningful  public 
participation):  Phillips  Petroleum  Co., 
803  F  2d  at  559  (citing  cases  in  which 
courts  have  upheld  notice  periods  of  45 
days  or  less).) 

In  sum,  the  agency  believes  it 
provided  ample  additional  time  for 
comments — nearly  90  days  more  than  is 
provided  for  in  the  agency's  own 
procedural  regulation.  Given  that  it 
received  over  95.000  distinct  sets  of 
comments,  the  agency  is  not  persuaded 
that  the  length  of  the  comment  period 
unfairly  hampered  the  quality  of  the 
public  debate  on  this  matter. 

E.  Conclusion 

Because  of  the  importance  of  the 
issues  involved  in  this  proceeding,  the 
agency  compiled  the  most  extensive 
administrative  record  in  support  of  a 
proposed  rulemaking  in  its  history.  FDA 
employed  procedures  that  exceeded  all 
legal  requirements  in  giving  the  public 
a  reasonable  opportunity  to  participate 
in  this  matter. 


Xin.  Executive  Orders 

A.  Executive  Order  12606:  The  Family 

Executive  Order  12606  (E.O.  12606) 
directs  Federal  agencies  to  determine 
whether  poUcies  and  regulations  may 
have  a  significant  impact  on  family 
formation,  maintenance,  amd  general 
well-being.  The  preamble  to  the  1995 
proposed  rule  stated  that  the  rule  would 
have  "no  potential  negative  impact  on 
family  formation,  maintenance,  and 
general  well-being."  Specifically,  the 
Food  and  Drug  Administration  (FDA) 
said  that  the  rule  would  not  affect 
family  stabihty  or  marital  commitments, 
would  not  have  a  significant  impact  on 
family  earnings,  and  would  not  impede 
parental  authority  and  rights  in  the 
education,  nurture,  or  supervision  of 
children.  To  the  contrary,  the  preamble 
to  the  1995  proposed  rule  said  that  the 
rule  would  "help  the  significant 
majority  of  American  families  that  seek 
to  discourage  their  children  from  using 
cigarettes  and  smokeless  tobacco" 
because  "[t]he  pervasive  promotion  and 
easy  availabihty  of  these  products  *   *   * 
severely  hinder  the  individual  family 
from  carrying  out  this  function  by  itself 
(60  FR  41314  at  41356). 

In  the  Federal  Register  of  August  1 1 , 
1995,  the  preamble  to  the  proposed  rule 
(60  FR  41314)  (the  1995  proposed  rule) 
also  stated  that,  under  section  1  (g)  of  the 
Executive  Order  (which  instructs 
agencies  to  ask  about  a  rule's  "message" 
to  yoimg  people  concerning  their 
behavior,  their  personal  responsibility, 
and  societal  norms),  the  rule  would 
"help  reduce  the  conflict  between  the 
anti-smoking  messages  issued  by 
Federal  and  State  authorities  and  the 
pro-tobacco  messages  seen  in 
advertising"  that  are  attractive  to 
children.  This  would  enable  young 
people  "to  understand  how  prevalent 
tobacco  use  is  in  society  and  also 
appreciate  how  their  decisions 
regeu-ding  cigarette  and  smokeless 
tobacco  use  can  affect  their  health"  (60 
FR  41314  at  41356). 

In  the  1995  proposed  rule,  FDA 
invited  comments  and  suggestions  on 
the  rule's  effect  on  the  family. 

FDA  received  several  comments  that 
disagreed  with  FDA's  analysis. 

(1)  One  comment  said  that  the  rule 
would  have  a  significant  economic 
effect  on  family  earnings  through 
increased  costs  (in  order  to  comply  with 
the  rule)  or  the  possible  loss  of  jobs. 
Another  comment  said  that  the  rule 
would  destroy  some  family  businesses. 
especially  those  dependent  on  vending 
machines  selling  cigarettes  or  on 


sponsorships  by  cigarette  or  smokeless 
tobacco  manufacturers. 

The  agency  disagrees  with  the 
comments.  FD.A  reiterates  that  the  rule 
does  not  affect  sales  to  adults.  It  is 
narrowly  drawn  to  reduce  young 
people's  access  to  cigarettes  and 
smokeless  tobacco  and  to  reduce  the 
appeal  of  those  products  to  voung 
people.  In  short,  the  rule  is  intended  to 
prevent  illegal  sales  to  young  people, 
and  the  agency  has  no  evidence  to 
suggest  that  a  significant  number  of 
families  depend  on  such  sales. 

FDA  also  notes  that  the  final  rule,  as 
amended,  permits  vending  machines  in 
facilities  that  are  inaccessible  to  young 
people  and  also  permits  sponsorships 
under  certain  restrictions.  These 
changes  to  the  rule  should  reduce  the 
potential  economic  impact  on  families 
dependent  on  vending  machine 
earnings  or  sponsorships  or  enable  them 
to  adjust  their  affairs  to  maintain  family 
earnings. 

(2)  Several  comments  said  that  the 
rule  interferes  with  parents'  abifity  to 
raise  their  children,  but  did  not 
elaborate  on  how  the  rule  supposedly 
interfered  in  child-rearing. 

The  agency  disagrees  with  the 
comments.  The  rule  does  not  direct 
parents  to  educate  or  raise  their  children 
in  any  particular  manner  and,  insofar  as 
adults  are  concerned,  does  not  regulate 
the  use  of  cigarettes  or  smokeless 
tobacco  by  adults.  It  does  reduce  both 
their  access  and  appeal  to  young  people 
and.  as  a  result,  should  help  those 
parents  who  are  trying  to  prevent  their 
children  from  becoming  regular  users  of 
these  products.  Thus,  the  rule  does  not 
interfere  with  parental  authority  or  the 
manner  in  which  parents  educate, 
nurture,  or  supervise  their  children. 

FDA,  therefore,  reiterates  that  the  rule 
does  not  have  a  negative  impact  on 
family  formation,  maintenance,  and 
general  well-being  and  is  consistent 
with  Executive  Order  12606. 

B.  Executive  Order  12612:  Federalism 

Executive  Order  12612  (E.O.  12612) 
requires  Federal  agencies  to  carefully 
examine  regulatory  actions  to  determine 
if  they  have  a  significant  impact  on  the 
States,  on  the  relationship  between  the 
States  and  the  Federal  government,  and 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  E.O.  12612  directs 
Federal  agencies  that  are  formulating 
and  implementing  pohcies  to  be  guided 
by  certain  federalism  principles,  such  as 
encouraging  a  "healthy  diversity  in  the 
public  pohcies  adopted  by  the  people  of 
the  several  States  according  to  their  own 
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conditions,  needs,  and  desires"  (section 
2  ofE.O.  12612). 

.Although  §897  42  of  the  1995 
proposed  rule  would  have  excluded 
from  preemption  under  section  521  of 
the  act  more  stringent  State  and  local 
requirements  that  do  not  conflict  with 
requirements  imposed  under  FDA's 
final  rule.  FDA  has  deleted  §  897.42 
from  the  final  rule  because  of  significant 
concerns  with  regard  to  the  validity  of 
that  section's  proposed  preemption 
exclusion.  See  discussion  m  section  X. 
of  this  document  Thus,  under  the 
express  provisions  of  section  521(a)  of 
the  act,  FDA  regulation  of  cigarettes  and 
smokeless  tobacco  as  nicotine-deUvery 
devices  will  result  m  preemption  of 
State  and  local  requirements  governing 
the  sale  and  distribution  of  cigarettes 
and  smokeless  tobacco  when  such 
requirements  are  different  from,  or  in 
addition  to,  the  requirements  under 
FDAs  final  rule. 

FDA  received  many  comments  on  the 
1995  proposed  rule  regarding  its 
possible  impact  on  State  and  local 
governments.  Most  comments  came 
from  individual  State  legislators  in  over 
15  States  (often  using  the  same  text  or 
paragraphs).  FDA  also  received 
comments  from  United  States  Senators 
and  Representatives,  four  State 
governors,  three  lieutenant  governors,  as 
well  as  a  number  of  State  and  local 
health  departments,  substance  abuse 
programs,  and  law  enforcement 
agencies,  hi  addition,  FDA  received 
comments  from  industrv'  trade 
associations  and  individual  retailers. 
After  careful  consideration  of  these 
comments,  FDA  has  assessed  the  rule's 
impact  on  the  States,  on  the  relationship 
between  the  States  and  the  Federal 
government,  and  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As 
discussed  below  in  this  section,  the 
agency  concludes  that  the  preemptive 
effects  of  the  final  rule  are  consistent 
with  E.O.  12612. 

(3)  Many  comments,  including  several 
from  legislators,  expressed  opposition  to 
the  1995  proposed  rule  on  the  grounds 
that  the  rule  adversely  affected  State 
sovereignty  by  infringing  on  States' 
rights  to  regulate  tobacco  products,  to 
protect  their  citizens,  and  to  regulate 
businesses  within  the  State.  Some 
comments  from  State  legislators 
criticized  the  rule,  interpreting  it  as  a 
statement  that  the  State  are  "unable  to 
care  for  [their]  own  children."  while 
other  comments  said  that  legislators,  not 
FDA,  should  address  issues  affecting 
private  citizens  because  legislators  are 
elected  officials  who  can  be  held 


politically  accountable  by  their 

constituents. 

Some  comments  asserted  that  the 
1995  proposed  rule  would  prevent 
States  from  experimenting  with  or 
trying  different  local  approaches  to 
reduce  the  accessibility  and  appeal  of 
cigarettes  and  smokeless  tobacco 
products.  Some  of  these  comments 
argued  that  their  State  laws  were  either 
adequate  or  superior  to  the  1995 
proposed  rule,  citing,  for  example,  State 
vending  machine  restrictions.  State  laws 
prohibiting  distribution  of  tobacco 
products  to  minors,  and  State  proof-of- 
age  requirements.  Moreover,  some 
comments  argued  that  FDA  has  failed  to 
show  that  youth  access  to,  and  use  of, 
tobacco  products  is  a  national  (rather 
than  State)  concern  warranting  Federal 
action. 

In  contrast,  several  comments  from 
State  departments  of  health  and  State 
attorneys  general  noted  that  tobacco 
regulation  is  not  solely  a  State  issue. 
Moreover,  some  of  the  comments 
supported  the  rule  for  its  potential 
impact  on  public  health  and  on  illegal 
sales  of  tobacco  products  to  young 
people. 

FDA  recognizes  the  pioneering  and 
continuing  role  in  the  area  of  regulation 
of  youth  access  to  tobacco  products  that 
States  have  played,  particularly  certain 
active  tobacco-control  States.  Federal 
cooperation  with,  and  continued 
reliance  upon,  innovative  and 
aggressive  State  and  local  enforcement 
efforts  IS  essential. 

As  explicitly  recognized  in  E.O. 
12612,  however.  Federal  action  limiting 
the  discretion  of  State  and  local 
govenunents  is  appropriate  "where 
constitutional  authority  for  the  action  is 
clear  and  certain  and  the  national 
activity  is  necessitated  by  the  presence 
of  a  problem  of  national  scope"  (section 
3fb)  of  E.O.  12612).  The  final  rule  meets 
both  of  these  conditions.  First,  the 
constitutional  authority  for  the  final  rule 
is  clearly  rooted  in  the  act  which  was 
enacted  by  Congress  under  the  authority 
of  the  Commerce  Clause  of  the 
Constitution,  art.  I,  section  8,  cl.  3. 
Second,  youth  access  to  cigarettes  and 
smokeless  tobacco  is  a  problem  of 
national  scope  that  necessitates  the 
provisions  established  by  the  final  rule. 

As  discussed  in  the  preamble  to  the 
1995  proposed  rule,  approximately  3 
miUion  children  under  the  age  of  18  are 
daily  smokers  (60  PR  41314  at  41317). 
Moreover,  every  day,  approximately 
another  3,000  young  people  become 
regular  smokers  [Id.).  Children  annually 
consume  hundreds  of  millions  of 
cigarettes,  with  the  estimates  ranging 


from  516  million  to  947  miUion 
packages  (Id.).  Although  most  segments 
of  the  American  adult  population  have 
decreased  their  use  of  cigarettes, 
smoldng  among  yoimg  people  has 
recently  begun  to  rise  (60  FR  41314  at 
41315).  With  regard  to  smokeless 
totwcco,  similar  statistics  demonstrate 
the  extent  of  the  problem  in  this  area— 
an  estimated  1  miUion  adolescent  males 
use  smokeless  tobacco  (60  FR  41314), 
These  figures  clearly  demonstrate  a 
serious  problem  which  exists  at  a 
national  level.  The  health  effects 
associated  with  cigarettes  and  smokeless 
tobacco  are  well  established  and  have 
national  social  and  health  impUcations 
that  warrant  Federal  attention. 

As  discussed  in  section  X.  of  this 
document.  FDA  beUeves  the 
requirements  it  is  estabUshing  in  this 
final  rule  set  an  appropriate  floor  for 
regulation  of  youth  access  to  tobacco 
products  but  do  not,  as  a  poUcy  matter, 
reflect  a  judgement  that  more  stringent 
State  or  local  requirements  are 
inappropriate.  Indeed,  State  and  local 
governments  may  apply  for  exemption 
from  preemption  under  section  521(b)  of 
the  act  with  regard  to  State  and  local 
requirements  governing  the  sale  and 
distribution  of  cigarettes  and  smokeless 
tobacco.  A  State  or  local  requirement 
will  be  exempted  from  preemption 
under  section  521(b)  of  the  act  if  the 
State  or  local  requirement:  meets  the 
exemption  requirements  estabUshed 
under  that  section,  and  is  consistent 
writh  the  goals  in  the  final  rule.  The 
availabihty  of  exemptions  from 
preemption  established  under  section 
521(b)  of  the  act  enables  State  and  local 
governments  to  preserve  or  enact  more 
stringent  requirements  governing  the 
sale  and  distribution  of  cigarettes  and 
smokeless  tobacco. 

(4)  Several  comments  asserted  that 
States  should  be  free  to  decide  how  to 
allocate  their  resources,  including 
decisions  as  to  whether  any  resources 
should  be  spent  on  tobacco  control. 
Other  comments  expressed  concern  as 
to  the  rule's  possible  impact  on  State 
resources,  explaining  that  States  lacked 
resources  to  enforce  the  rule  or 
predicting  that  FDA  would  lack 
sufficient  resources  to  enforce  the  rule 
and,  as  a  result,  would  have  States 
handle  enforcement  matters. 

FDA  believes  that  these  concerns  are 
unfounded.  First,  because  FDA  is 
responsible  for  enforcing  this  rule,  the 
rule  should  not  require  (he  expenditure 
of  State  resources  for  its  enforcement. 
Second,  with  regard  to  State  tobacco 
control.  State  and  local  governments 
wrill  retain  flexibility  to  choose  the 
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appropriate  allocation  of  their  resources 
in  this  area  through  the  availability  of 
exemptions  from  preemption  under 
section  521fb)  of  the  act. 

(5)  Several  commRnts  also  expressed 
strong  concern  regarding  the  rule's 
possible  impact  on  the  State  economies, 
particularlv  with  respect  to  fanners, 
manufacturers,  distnbutors,  and 
retailers.  A  detailed  analysis  of  the 
rule's  economic  impact  can  be  found  in 
section  XV.  of  this  document. 

Section  3(d)(3)  of  E.O.  12612  directs 
Federal  departments  and  agencies  to 
consuh  with  appropriate  officials  and 
organizations  representing  the  States  in 
developing  those  standards.  Similarly, 
section  4(d)  of  E.O.  12612  instructs 
Federal  departments  and  agencies  to 
consult,  to  the  extent  practicable,  with 
State  officials  and  organizations  when 
the  Federal  department  or  agency 
■'foresees  the  possibility  of  a  conilict 
between  State  law  and  federally 
protected  interests  within  its  area  of 
regulatory  responsibility."  Moreover, 
section  4(e)  of  E.O.  12612  requires 
Federal  departments  and  agencies  to 
"provide  all  affected  States  notice  and 
an  opportunity  for  appropriate 
participation  in  the  proceedings"  when 
the  Federal  department  or  agency 
proposes  to  act  through  rulemaking  to 
preempt  State  law. 

The  proposed  rule  published  in  the 
Federal  Register  of  August  11,  1995, 
notified  States  and  local  governments  of 
the  Federal  interest  in  regulating  the 
sale  and  distribution  of  cigarettes  and 
smokeless  tobacco  in  order  to  protect 
children  and  adolescents.  FDA,  through 
the  comment  period  on  the  proposed 
rtile,  gave  State  and  local  governments 
notice  and  an  opportunity  to  participate 
in  the  rulemaking  process,  as  required 
by  E.O.  12612.  This  final  rule,  as  well 
as  the  exemption  document,  which 
appears  elsewhere  in  this  issue  of  the 
Federal  Register,  provide  additional 
notice  to  State  and  local  governments. 
Further  opportunity  for  participation  is 
provided  by  the  availabihty  of 
exemptions  from  preemption  set  forth  in 
section  521(b)  of  the  act. 

In  conclusion,  FDA  has  determined 
that  the  preemptive  effects  of  the  final 
rule  are  consistent  with  E.O.  12612. 

C.  Executive  Order  12630: 
Governmental  Actions  and  Interference    . 
with  Constitutionally  Protected  Property 
Rights 

Executive  Order  12630  (E.  O.  12630) 
directs  Federal  agencies  to  "be  sensitive 
to,  anticipate,  and  account  for,  the 
obligations  imposed  by  the  Just 
Compensation  Clause  of  the  Fifth 


Amendment  in  planning  and  carrying 
out  governmental  actions  so  they  do  not 
result  in  the  imposition  of  unanticipated 
or  undue  additional  burdens  on  the 
pubhc  fisc"  (Section  3(a)).  Section  3(c) 
of  the  order  states  that  actions  taken  to 
protect  the  public  health  and  safety 
"should  be  undertaken  only  in  response 
to  real  and  substantial  threats  to  public 
health  and  safety,  be  designed  to 
advance  significantly  the  health  and 
safety  purpose,  and  be  no  greater  than 
is  necessary  to  achieve  the  health  and 
safety  purpose."  Additionally,  section 
4(d)  of  E.O.  12630  requires,  as  a 
prerequisite  to  any  proposed  action 
regulating  private  property  use  for  the 
protection  of  public  health  and  safety, 
each  agency  to:  (1)  Clearly  identify  the 
public  health  or  safety  risk  created  by 
the  private  property  use  that  is  the 
subject  of  the  proposed  action;  (2) 
estabUsh  that  the  proposed  action 
substantially  advances  the  purpose  of 
protecting  the  public  health  and  safety 
against  the  identified  risk;  (3)  establish, 
to  the  extent  possible,  that  the 
restrictions  imposed  on  private  property 
are  not  disproportionate  to  the  extent  to 
which  the  use  contributes  to  the  overall 
risk;  and  (4)  estimate,  to  the  extent 
possible,  the  potential  cost  to  the 
Government  should  a  court  later 
determine  that  the  action  constitutes  a 
taking. 

The  agency,  in  the  preamble  to  the 
1995  proposed  rule,  considered  whether 
the  rule  would  result  in  a  "taking"  of 
private  property  and  concluded  that, 
while  some  requirements  might  affect 
private  property,  the  rule  did  not  result 
in  a  "taking"  of  that  property.  (See  60 
FR  41314  at  41357  through  41359.)  In 
brief,  the  preamble  to  the  1995  proposed 
rule  noted  that  the  proposal  would 
prohibit  the  use  of  a  nontobacco  product 
trade  name  on  a  tobacco  product, 
eliminate  vending  machines  and  self- 
service  displays,  restrict  outdoor 
advertising  from  being  placed  within 
1 ,000  feet  of  any  elementary  or 
secondary  school  or  playground, 
prohibit  all  brand  identifiable 
nontobacco  items  (such  as  hats  and  tee- 
shirts),  and  require  established  names 
and  a  brief  statement  on  labels,  labeling, 
and/or  advertising.  Sponsorship,  under 
the  1995  proposed  rule,  would  be 
limited  to  the  corporate  name.  The 
preeimble  to  the  1995  proposed  rule 
explained  that  the  rule  did  not  result  in 
a  "taking"  because  the  rule  would  not 
require  the  Government  to  physically 
invade  or  occupy  private  property  and 
would  not  deny  all  economically  viable 
uses  of  property.  For  example,  the 
preamble  to  the  1995  proposed  rule  also 


stated  that  some  items,  such  as  vending 
machines,  self-service  displays,  and 
nontobacco  items,  could  be  adapted  to 
other  uses.  The  preamble  to  the  1995 
proposed  rule  also  found  that  the  rule 
substantially  advanced  the  purpose  of 
protecting  the  public  health  and  that  the 
restrictions  were  not  disproportionate  to 
the  extent  to  which  the  use  of  the 
private  property  contributed  to  the 
publicliealth  risk  (60  FR  41314  at  41357 
through  41359J.  FDA  also  invited 
interested  persons  to  submit 
information  to  enable  the  agency  to 
determine  the  potential  cost  to  the 
Government  if  a  court  found  that  the 
actions  described  in  the  1995  proposed 
rule  constituted  a  taking. 

The  final  rule,  as  amended,  prohibits 
the  use  of  a  trade  name  of  a  nontobacco 
item  for  any  tobacco  product,  restricts 
the  placement  of  vending  machines  and 
self-service  displays,  restricts  outdoor 
advertising  from  being  placed  within 
1,000  feet  of  any  elementary  or 
secondary  school  or  plavground, 
prohibits  all  brand  identifiable 
nontobacco  items,  such  as  hats  and  tee- 
shirts  and  requires  established  names  on 
labels,  labeling,  and/or  advertising,  and 
places  certain  restrictions  on 
sponsorship.  Thus,  the  final  rule,  in 
many  respects,  is  more  lenient  than  the 
1995  proposed  rule.  For  example,  the 
1995  proposed  rule  would  have 
eliminated  the  use  of  vending  machines; 
the  final  rule  permits  vending  machine 
sales  to  occur  in  locations  that  are 
inaccessible  to  young  people.  The  1995 
proposed  rule  would  have  eliminated 
mail-order  sales;  the  final  rule  permits 
such  sales  to  continue.  So,  given  that 
the  1995  proposed  rule  did  not  result  in 
a  "taking,"  the  final  rule,  being  more 
lenient  than  the  1995  proposed  rule, 
also  should  not  result  in  a  "taking." 

Nevertheless,  FDA  received  several 
comments  asserting  that  the  rule  would 
effect  a  "taking"  of  private  property. 
Most  comments  did  not  assign  a  specific 
monetary  value  to  the  private  property 
which  they  felt  would  be  "taken"  or, 
instead,  gave  values  or  figures 
applicable  to  the  entire  industry  rather 
than  values  or  figures  that  would  apply 
to  the  market  (which,  in  this  case, 
would  be  sales  to  people  under  age  18) 
affected  by  the  rule. 

(6)  Several  comments,  particularly 
from  retailers,  claimed  that  the  1995 
proposed  rule's  restrictions  on  self- 
service  displays  constituted  a  "taking." 
A  few  comments  explained  that,  for  self- 
service  displays,  requiring  the  displays 
to  be  moved  behind  the  counter  would 
be  analogous  to  a  Government  requiring 
an  easement  on  real  property  and,  as  a 
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result,  would  violate  the  Fifth 
Amendment.  FDA  also  received  a  small 
number  of  comments  from  firms  that 
manufacture  displays;  these  firms 
argued  that  the  rule  would  essentially 
force  them  out  of  business  and  represent 
a  "taking"  of  the  business. 

FDA  disagrees  with  the  comments 
The  final  rule,  as  amended,  permits  self- 
service  displays  (merchandisers  only)  m 
facilities  that  are  totally  inaccessible  to 
young  people.  Thus,  in  those  facilities 
where  merchandisers  will  be  permitted, 
the  rule  will  not  require  the 
merchandisers  to  be  removed,  and  firms 
that  manufacture  merchandisers  will 
continue  to  have  a  market  for  their 
merchandisers. 

Retailers  might  be  able  to  avoid  or 
reduce  the  rule's  impact  on  some 
merchandisers  if  those  merchandisers 
could  be  adapted  to  other  uses.  For 
example,  a  merchandiser  that  consisted 
of  bare  shelves  could  be  used  to  display 
products  other  than  cigarettes  and 
smokeless  tobacco.  Other  merchandisers 
could  be  moved  and.  as  a  result,  would 
retain  their  utility;  for  example,  a 
counter  display  that  stands  near  a  cash 
register  could  be  moved  behind  the 
counter  and  still  be  used  for  cigarettes 
and  smokeless  tobacco, 

Additionally,  as  explained  m  greater 
detail  in  section  XJ.  of  this  document, 
reductions  in  personal  property's  value. 
even  prohibitions  on  all  economically 
viable  uses,  and  financial  expenditures 
to  complv  with  a  regulatory  requirement 
do  not  necessarily  establish  a  taking. 

(7)  Several  comments  asserted  that  the 
rule  would  eliminate  the  use  of  vending 
machines.  In  the  preamble  to  the  1995 
proposed  rule,  FDA  cited  an  article  from 
a  vending  machine  publication  to 
suggest  that  vending  machines  could  be 
converted  to  sell  other  products  and  so, 
while  the  1995  proposed  rule  would 
prohibit  the  use  of  vending  machines  for 
cigarettes  and  smokeless  tobacco,  the 
ability  to  convert  a  vending  machine  to 
other  uses  reduced  the  likelihood  of  a 
"taking"  (60  FR  41314  at  41358). 
However,  FDA  received  several 
comments  explaining  that  some 
cigarette  vending  machines,  particularly 
older  models,  cannot  be  adapted  to 
other  uses  so  that  the  1995  proposed 
rule  would  destroy  the  value  of  those 
older  vending  machines. 

As  discussed  earlier  in  this  document, 
the  final  rule  permits  vending  machines 
in  facilities  that  are  totally  inaccessible 
to  young  people.  While  this  may  limit 
the  number  of  places  where  vending 
machines  may  be  used,  may  exclude 
vending  machines  from  places  where 
they  were  used  most  profitably,  or,  for 


those  vending  machines  that  cannot  be 

moved,  may  compel  the  vending 
machine  owTier  to  convert  the  machine 
to  other  uses,  if  possible,  the  final  rule's 
restrictions  do  not  constitute  a  taking. 
Reductions  in  personal  property's  value, 
even  prohibitions  on  all  economically 
viable  uses,  and  financial  expenditures 
to  comply  with  a  regulatorv'  requirement 
do  not  necessarily  establish  a  taking. 

(8)  Several  comments  asserted  that  the 
rule  would  reduce  sales  or  tax  revenues, 
prompt  companies  to  terminate 
employees,  or  suspend  sponsorship  of 
events,  thereby  depriving  States  of 
revenues  associated  with  those 
sponsored  events  or  eliminating  the 
event  itself.  For  example,  one  State 
legislator  claimed  that  the  rule  would 
adversely  affect  automobile  racing 
events  in  the  State,  leading  to  a  loss  of 
8  million  dollars  in  revenue  and 
adversely  affecting  the  State's  tourism 
department.  .Another  State  legislator 
asserted  that  the  rule  s  sponsorship 
restrictions  would  end  rodeo  events  in 
the  State 

FDA  disagrees  with  the  comments. 
While  the  rule's  economic  impacts  may 
be  significant,  those  impacts  do  not 
necessarily  result  in  a  taking.  For 
example,  the  final  rule  does  not  require 
firms  to  terminate  employees  or  to  stop 
sponsoring  events.  In  fact,  the  final  rule 
expressly  permits  sponsorships  in  the 
corporate  name  The  concerns  expressed 
by  the  comments  are  also  speculative 
and,  to  the  extent  that  they  do  occur, 
would  result  from  decisions  made  by 
third  parties  rather  than  by  FDA.  The 
Fifth  .\mendment  requires  just 
compensation  for  a  governmental  taking 
of  private  property:  it  does  not  require 
compensation  for  the  consequential 
damages  resulting  from  the  exercise  of 
a  lawful  Government  regulation  on  that 
property. 

Indeed,  as  noted  in  the  preamble  to 
the  1995  proposed  rule,  courts  have 
generally  required  either  a  physical 
invasion  of  the  property  or  a  denial  of 
all  economically  b«ieficial  or 
productive  use  of  the  property  and 
examined  the  degree  to  which  the 
governmental  action  serves  the  public 
good,  the  economic  impact  of  that 
action,  and  whether  the  action  has 
interfered  with  "reasonable  investment- 
backed  expectations"  (60  FR  41314  at 
41357  through  41358).  The  preamble  to 
the  1995  proposed  rule  noted  that 
deprivation  of  the  most  beneficial  use  of 
property  does  not  constitute  a  taking 
and  that  Government  regulation  often 
involves  adjustment  of  rights  for  the 
public  good.  If  every  Government 
regulation  resulted  in  a  taking,  then  the 


Government  would  be  effectively 
required  to  "regulate  by  purchase"  (60 
FR  41314  at  41358  (citing  Andrus  v. 
Allard.  444  U.S.  51,  65  (1979)).  Here,  the 
agency  is  not  directing  retailers  to 
terminate  staff,  taking  revenue 
belonging  to  retailers,  or  ending 
sponsored  events.  It  is  only  issuing 
regulations  to  reduce  illegal  cigarette 
and  smokeless  tobacco  to  yoimg  people 
and  the  appeal  of  such  products  to 
young  people.  Retailers  would  still 
receive  revenues  from  legal  sales  to 
adults;  sponsorships  in  the  corporate 
name  could  occur. 

Other  cases  support  the  notion  that 
lawful  regulatory  action  does  not 
constitute  a  taking  merely  because  the 
Government  action  diminishes  the  value 
of  private  property,  reduces  profits,  or 
prevents  the  most  beneficial  use  of 
property  (see  Carlin  Communications. 
Inc.  V.  Federal  Communications 
Comm'n,  837  F.2d  546,  557-558  n.  5  (2d 
Qr.),  cert,  denied,  488  U.S.  924  (1988) 
(FCC  regulation  of  "dial-a-pom" 
services  to  protect  minors  did  not 
constitute  a  taking);  Galloway  Farms, 
Inc.  v.  United  States,  834  F.2d  998  (Fed. 
Cir.  1987)  (trade  embargo,  while  closing 
off  certain  markets,  did  not  eliminate  all 
economic  value  so  no  taking  occurred); 
Minnesota  Ass'n  of  Health  Care 
Facilities,  Inc.  v.  Minnesota  Dep't  of 
Public  Welfare,  742  F^d  442.  446  (8th 
Cir.  1984),  cert,  denied.  469  U.S.  1215 
(1985)  (nursing  home's  decision  to 
participate  in  Medicaid  program  was 
voluntary  and  so  a  statute  pertaining  to 
Medicaid  rates  did  not  constitute  a 
taking);  Cairuth  v.  United  States,  627 
F.2d  1068. 1081  (Ct.  CI.  1980) 
(regulation  affecting  contaminated 
peanuts,  while  reducing  their  value,  did 
not  constitute  a  taking);  Warner-Lambert 
Co.  v.  Federal  Trade  Comm'n,  562  F.2d 
749,  759  n.  45  (D.C.  Cir.  1977),  cert, 
denied.  435  U.S.  950  (1978)  (FTC  order 
requiring  corrective  advertising  did  not 
constitute  a  taking)). 

Furthermore,  courts  have  generally 
declined  to  require  compensation  for 
the  loss  of  contracts  that  could  not  be 
completed  following  the  enactment  of  a 
new  statute  or  regulation  or  action  by 
the  Government  and  have  not  required 
compensation  for  the  loss  of  future  or 
anticipated  profits.  In  Omnia 
Commercial  Co.  v.  United  States.  261 
U.S.  502  (1923),  the  Supreme  Court  had 
to  decide  whether  the  Government's 
acquisition  of  a  steel  company's  entire 
production  of  steel  plate  constituted  a 
taking  of  a  firm's  contract  for  a  large 
quantity  of  steel  plate  from  the  same 
steel  company.  TTie  Court  wrote  that, 
"There  are  many  laws  and  govenmiental 
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operations  which  injuriously  affect  the 
value  of  or  destroy  property — for 
example,  restrictions  upon  the  height  or 
character  of  buildings,  destruction  of 
diseased  cattle,  trees,  etc.,  to  prevent 
contagion — but  for  which  no  remedy  is 
afforded.  Contracts  in  this  respect  do 
not  differ  from  other  kinds  of  property" 
[Id  at  pp  508  through  509).  The  Court 
reviewed  earlier  decisions  and  stated 
that: 

The  conclusion  to  be  drawn  '  *  '  ia,  that 
for  consequential  loss  or  injury  resulting 
from  lawful  govemmental  action,  the  law 
affords  no  remedy.  The  character  of  the 
fxjwer  exercised  is  not  material.  *   *   *  If, 
under  any  power,  a  contract  or  other  property 
is  taken  for  public  use,  the  Government  is 
liable;  but,  if  injured  or  destroyed  by  lawful 
action,  without  a  taking,  the  Government  is 
not  liable. 
(Id.  at  p.  510) 

The  Court  held  that  while  the 
Government  took  the  steel,  it  did  not 
take  the  contract  itself  and  that 
"[f]rustration  and  appropriation  are 
essentially  different  things"  {Id.  at  p. 
513).  (See  also  Louisville  &■  Nashville 
R.R.  Co.  v.  Mottley.  219  U.S.  467.  484 
(1911);  NL  Industries,  Inc.  v.  United 
States.  839  F  2d  1578,  1579  (Fed.  Cir.), 
cert  denied.  488  U.S.  820  (1988) 
("frustration  of  a  business  by  loss  of  a 
customer  was  not  a  taking");  Camith, 
627  F  2d  at  1081  ("[I)n  cases  where 
there  has  been  no  direct  appropriation 
of  property  by  govemmental  agencies, 
consequential  damages  resulting  from 
the  exercise  of  lawful  regulations  are  not 
compensable  takings  within  the 
purview  of  the  Fifth  Amendment").) 

Thus,  FD.'X  disagrees  with  the 
comments  suggesting  that  the  rule  will 
result  in  a  taking  of  jobs  or  futiu^ 
revenues  associated  with  sponsored 
events. 

(9)  Several  comments  said  that  the 
1995  proposed  rule's  restrictions  on  the 
use  of  trade  names  constitute  a  taking  of 
trade  names  or  the  goodwill  associated 
with  a  tradename  or  asserted  that  one 
has  a  "right"  to  use  a  brand  name  in  any 
manner. 

As  discussed  in  section  XI.  of  this 
document,  the  agency  disagrees  that  any 
provision  m  this  rule  effects  a  taking  of 
trademarks  and  goodwill. 

XIV.  Environmental  Impact 

In  the  Federal  Register  of  August  11, 
1995  (60  FR  41314).  the  preamble  to  the 
proposed  rule  stated  that  FDA  had 
determined  under  §  25.24(a)(8),  (a)(ll), 
and  (e)(6)  that  the  proposed  action  was 
of  a  type  that  does  not  individually  or 
ciimulatively  have  a  significant  impact 
on  the  human  enviromnent.  No  new 
information  or  conunents  have  been 


received  that  would  affect  the  agency's 
previous  determination  that  this  action 
has  no  significant  impact  on  the  human 
environment,  and  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

XV.  Analysis  of  Impacts 

A.  Introduction  and  Summary 

The  Food  and  Drug  Administration 
(FDA)  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mfindates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubUc  health  and  safety. 
and  other  advantages;  and  distributive 
impacts  and  equity).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  such  rule  on  small  entities. 
Section  202  of  the  Unfunded  Mandates 
Reform  Act  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100,000,000  (adjusted  annually  for 
inflation)  in  any  year.  Section  205  of  the . 
Unfunded  Mandates  Reform  Act  also 
requires  that  the  agency  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  from  those 
alternatives  select  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule.  The  following  analysis,  in 
conjunction  with  the  remainder  of  this 
preamble,  demonstrates  that  this  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes. 

FDA  published  its  preliminary 
economic  analysis  in  the  preamble  to  its 
1995  proposed  regulation.  In  response, 
the  agency  received  thousands  of 
comments  raising  economic  issues  or 
concerns.  Representatives  of  affected 
industry  sectors  emphasized  burdens  in 
excess  of  those  estimated  in  the 
preUminary  economic  analysis.  Other 
comments  stressed  the  considerable 
economic  value  of  the  expected  public 
health  benefits.  Although  few  comments 
provided  quantifiable  data  on  projected 


economic  impacts,  whether  benefits  or 
burdens,  a  report  prepared  bv  the 
Barents  Group  and  presented  as  Volume 
11  of  the  Tobacco  Institute  submission 
provided  a  comprehensive  critique  of 
the  methodology,  assumptions,  and  cost 
estimates  presented  in  FDA's 
preliminary  economic  analysis  and 
developed  alternative  estimates  of 
regulatory  costs.  Other  comments 
addressed  selected  economic  issues. 
FDA  carefully  examined  and  evaluated 
the  reasoning  and  data  presented  in 
these  comments,  accepted  those  that 
were  persuasive,  and  presents  this 
revised  analysis  of  the  final  rule. 

In  its  preliminary  analysis,  FDA  based 
the  benefits  of  the  1995  proposed  rule 
on  a  finding  that  compliance  could  help 
to  achieve  the  Department's  "Healthy 
People  2000  "  goal  of  reducing  underage 
tobacco  use  by  one-half.  Comments 
received  in  response  to  the  proposal 
have  reinforced  the  agency's  conviction 
that  this  goal  can  be  realized,  although 
it  will  require  the  active  support  and 
participation  of  State  and  local 
governments  and  civic  and  community 
organizations,  as  well  as  manufacturers 
and  retail  dispensers  of  tobacco 
products.  In  the  Federal  Register  of 
January  19,  1996  (61  FR  1492).  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
issued  a  regulation  governing  a  program 
of  State-operated  enforcement  activities 
to  restrict  the  sale  or  distribution  of 
tobacco  products  to  individuals  under 
the  age  of  18.  SAMHSA  predicted  that 
its  rule  would  cut  the  rate  of  underage 
tobacco  consumption  by  between  one- 
tenth  and  one-third.  FDA  can  not 
separately  quantif)'  the  incremental 
benefits  of  the  respective  agency 
programs,  due  to  the  substantial 
interdependencies  and  uncertainties 
regarding  future  compliance  with  these 
rules,  but  finds  that  its  final  rule  and  the 
SAMHSA  regulation  are  fully 
complementary  and,  working  together, 
will  produce  results  that  would  more 
than  equal  the  sum  of  their  independent 
efforts. 

Each  year,  an  estimated  1  million 
adolescents  under  the  age  of  18  begin  to 
smoke  cigarettes.  The  Centers  for 
Disease  Control  and  Prevention  (CE>C) 
estimate  that  approximately  one  in  three 
of  these  adolescents  will  die  of  smoking- 
related  diseases,  and  FDA  has 
concluded  that  this  projection  provides 
the  best  estimate  of  the  excess  fatality 
rate.  FDA  finds  that  even  overly 
conservative  projections  indicate  that 
achieving  the  "Healthy  People  2000" 
goal  of  reducing  underage  tobacco  use 
by  one-half  would  prevent  well  over 
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60.000  early  deaths,  gaining  over 
900.000  futiire  life-years  for  each  vea'  s 
i;ohort  of  teenagers  who  would 
niherwise  begin  to  smoke.  The  monetary 
value  of  these  healtn  Denefits  -at  a  3 

ent  discount  rate;  is  estimated  to 
S28  to  $43  billion  per  vear  and 

udes  S2.6  billion  m  meriica:  ;  ost 
savings,  S900  million  :n  procturtivity 
gams  from  reduced  morbiait\    and 
$24  6  to  S39.7  billion  oer  vear  in 


perc; 
iota. 
incl 


willingness-to-pay  values  for  averting 
premature  fatalities.  (Bet;acse  of  the 
long  periods  involved,  a  7  percent 
discount  rate  reduces  the  total  benefits 
to  about  $9.2  to  $10.4  bilUon  per  year). 
If  the  agency's  goal  were  exceeded, 
these  benefits  would  be  even  larger. 
Moreover,  if  even  a  fraction  of  the  goal 
were  achieved,  the  benefits  would 
substantially  outweigh  the  costs  of  the 
rule.  As  shovsm  in  Table  Ic,  halting  the 


onset  of  smoking  for  only  1/20  of  the  1 
million  adolescents  who  become  new 
smokers  each  year  would  provide 
annual  benefits  valued  at  from  $2.8  to 
$4.3  billion  a  year.  In  addition,  although 
FDA  has  not  quantified  the  benefits  of 
reducing  the  number  of  serious  illnesses 
attributable  to  the  use  of  smokeless 
tobacco  by  youngsters  under  the  age  of 
18,  the  agency  is  convinced  that  these 
benefits  also  will  be  substantial. 


ABLE  ic -ANNUAL  ILLNESS-RELATED  BENEFts  OF  ALTERNATIVE  EFFECTIVENESS  RATES 
lUNDlSCOUNTED  LIVES  AND  LIFE-YEARS;  3%  DISCOUNT  RATE  FOR  MONETARY  VALUES)' 


Fewe'  'eeo- 
agers  wno 
will  Snxjke 
as  Adurts' 

Smoking  Re- 
lated Deaths 
Averted  'No.) 

Ufe-Years 
Saved  (No.) 

Medk:al 
Savings 
(Sbils.) 

MorDidirv -Re- 
lated Produc- 
tivity Savings 
(Sbils.) 

Mortality-Related  Wil- 
Ingness-to-Pay 

Total  Benefits 

Fracbonof  Teenaae 
Cohort  Deterred 

Low 
(Sbils.) 

Life-Yrs. 
Saved 

(Sbils.) 

Deaths 
Averted 
(Sbils.) 

High 
(Sbils.) 

1/22 

1/3 
1/5 
1/10 
1/20 

250,000 

167.000 

100.000 

50.000 

25,000 

60200 
40,100 
24,100 
12,000 
6.000 

905,300 
603.600 
362,100 
181,100 
90,500 

2.6 
1.8 
1.1 
0.5 
0.3 

0.9 
0.6 
0.4 
0.2 

0.1 

24.6 

16.4 

9.8 

4.9 

2.5 

39.7 

26.4 

15.9 

7.9 

4.0 

28.1 

18.7 

11.2 

5.6 

2.8 

43.2 

28.8 

17.3 

8.6 

4.3 

'  Totals  mav  not  add  due  to  r.oufxjing. 

2  Estimate  jsec  <r  ana!\sis 

^  Assumes  SQ%  a*  aooiesce'^ts  a-?^:  a' 


deto^ed  from  smoking  continue  to  refrain  as  adults. 


In  its  evaluation  of  the  economic 

impact  on  industry,  FDA  also  includes 
those  costs  that  might  be  attributable  to 
the  SAMHSA  program,  as  the  rules  of 

both  agencies  work  collectively  to 
reduce  youth  access  to  tobacco 
products.  As  a  result,  the  overall    .^ 
estimated  compliance  costs  of  the  rules 
range  from  $174  million  to  $187  million 
in  one-time  costs  and  from  S149  million 
•i)  Si 85  milUon  in  annual  riDpratme 


costs  (see  Table  2).  Manufacturers  of 
tobacco  products  will  incur  one-time 
costs  ranging  from  $78  milUon  to  $91 
million,  primarily  for  removing 
prohibited  point-of-sale  promotional 
items  and  self-service  displays,  ^nd  for 
changing  package  labels.  As  the 
responsibility  for  removing  the 
prohibited  point-of-sale  promotional 
and  display  items  resides  vfith  the 
owner,  manufacturers  and  retailers  may 


ultimately  share  the  costs  of  removal 
and  replacement.  FDA's  cost  estimates 
assume  that  manufacturers  wall  pay  for 
most  removal  and  installation  activities 
and  retailers  will  pay  for  most 
replacement  items.  (If,  in  fact,  retailers 
assume  most  removal  responsibilities, 
the  estimated  manufacturer  costs  fall  by 
about  $47  milUon). 
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TABLE  2.— COSTS  OF  FDA  AND  SAMHSA  REGULATIONS  ($  mils.)' 


Requirements  By  Sector 

One-Time  Costs 

Annual  Operating  Costs 

Tobacco  Manufacturers 

Point-of-Saie  AcJvertising                                              '      ,  '" ," 

Self-Service  Bar 

Label  Changes 

PaperwofV  Requirements                        *  '                             -      - 

Training                                                                             « 

Readership  Surveys 

78-91 

30 

40 

4-17 

1^ 

2 

2 

1.2 
0.2 

1 

Retail  Establishments 

Training 
1  D  Checks 
Self-Service  Bar 
Point-of-Sale  Advertising 
Vending  Machines 

96 
34 

57 
5 

78 

20 
43 

11 

3.5 

Consumers 

I.D.  Checks 

41-50 

41-50 

Government 
States  (SAMHSA) 
FDA 

28-55 

25-50 
3-5 

TOTAL 

174-187 

149-185 

Assumes  manufacturers  remove  prohibited  retail  display.  If  retailers  bear  full  burden,  manufacturer  one-time  costs  fall  by  about  S47  million 
and  retailer  one-time  costs  nse  by  about  $17  million.  Advertising  restrictions  are  considered  under  distributional  effects  Excludes  costs  of  short- 
term  resource  dislocation  and  educationai  programs. 


Retail  establishments  will  incur  an 
estimated  S96  million  in  one-time  costs. 
About  $57  million  of  these  costs  are  due 
to  the  self-service  restriction,  primarily 
for  replacing  display  cases  and  other 
runctional  promotional  items.  (If 
retailers  rather  than  manufacturers 
remove  the  prohibited  point-of-sale 
advertising  and  display  items,  the 
estimated  retailer  costs  rise  by  about  $17 
million)  The  retail  sector  will  also  incur 
about  S78  million  in  annual  costs.  In 
addition  to  new  labor  costs  attributable 
to  the  self-service  restrictions,  both  the 
FD.\  and  SAMHSA  rules  impose  costs 
for  training  employees  to  verify 
customer  ages,  for  routinely  checking 
ID  's  of  young  piuchasers,  and  for 
foregoing  profits  due  to  reduced 
vending  machine  sales.  Consimiers  will 
bear  costs  of  up  to  $50  million  annually 
for  incurring  some  delay  in  checkout 
lines  Finally,  enforcement  of  these 
rules  may  cost  the  FDA  from  $3  million 
to  $5  million  per  year  and  State 
governments  from  $25  million  to  $50 
million  per  year  for  administering 
various  SAMHSA  enforcement 
programs. 

FD.A  could  not,  however,  quantify 
every  regulatory  cost.  For  example,  the 
agency  mav  require  certain  tobacco 
manufacturers  to  broadcast  educational 
messages  under  the  agency's 
notification  process.  Cost  estimates  for 
these  activities  will  be  developed  in 
parallel  with  the  program  elements.  In 


addition,  a  number  of  commercial 
sectors  will  experience  costs  for  short- 
term  dislocations  of  current  business 
activities.  Neither  FDA  nor  any  of  the 
industry  comments  on  the  agency's 
proposal  projected  the  magnitude  of 
these  cfists,  but  they  would  be  mitigated 
for  those  businesses  that  anticipate  the 
adjustments  in  long-term  business 
plans. 

In  addition  to  the  costs  described 
previously,  the  rule  will  create 
significant  distributional  and 
transitional  effects.  Some  industry 
comments  asserted  that  FDA  had 
neglected  the  cost  of  lost  sales  revenues 
in  its  preliminary  economic  analysis 
and  one  industry  study  estimated  these 
"Illustrative  Costs"  at  fi-om  $1.3  billion 
to  $3.3  biUion  per  year.  In  fact,  FDA  had 
considered  these  sector-specific  revenue 
reductions,  but  described  the  impacts  as 
distributional  effects,  rather  than  as  net 
societal  costs.  For  example,  any  lost 
sales  experienced  by  suppUers  of 
advertising  were  considered 
distributional  impacts,  because  dollars 
not  spent  on  advertising  will  not  be  lost 
to  the  U.S.  economy,  but  will  be  spent 
on  other  goods  and  services.  As 
acknowledged  by  the  authors  of  one  of 
the  economic  impact  analyses 
commissioned  by  the  tobacco 
manufacturing  industry: 

•  *   *  when  tobacco  product 
manufocturers  decrease  their  advertising 
expenditures,  the  money  not  spent  translates 
into  increased  profits  for  the  industry.  The 


increased  profits  ultimately  end  up  in  the 
hands  of  the  companies'  owners 
(shareholders)  either  as  direct  payouts  or  as 
investments  on  their  behalf  in  other  lines  of 
business.  In  general,  these  profits  are 
ultimately  recycled  into  increased 
consumption  and  investment  by  the  owners 
of  the  companies. 

Similarly,  the  anticipated  slow  but 
persistent  decline  in  tobacco  product 
sales  revenues  are  not  societal  costs, 
because  the  dollars  not  spent  on 
tobacco-related  items  will  be  spent  on 
other  goods  or  services. 

Nevertheless,  FDA  is  aware  that  many 
tobacco-related  industry'  sectors  will  be 
adversely  affected  by  this  rule.  Tobacco 
manufacturers  and  suppliers  will  face 
increasingly  smaller  sales,  because 
reduced  tobacco  consumption  bv  vouth 
will  lead,  over  time,  to  reduced  tobacco 
consumption  by  adults.  The  impact  of 
this  trend  on  industry  revenues, 
however,  will  be  extremely  gradual, 
requiring  over  a  decade  to  reach  an 
annual  decrease  of  even  4  percent.  Also, 
if  State  and  Federal  excise  tax  rates  on 
tobacco  products  remain  at  current 
levels,  tax  revenues  would  decrease 
slowly  over  time,  falling  by  about  $231 
million  and  $196  million,  respectively, 
by  the  10th  year  following  compliance 
with  the  regulation. 

Tobacco  manufacturers  spent  $6.2 
billion  on  advertising,  promotional,  and 
marketing  programs  in  1993.  and  about 
30  percent  may  be  substantially  altered 
to  reflect  the  various  "text  only" 


UMI 


Federal  Register  /  Vol.  61.  No.  168   '  Wednesday,  August  28    1996   '  Rules  and  Rpeulatior.^     44571 


restrictions  or  other  prohibitions.  If 
tobacco  companies  choose  to  reduce 
advertising  and  promotional  activities 
due  to  the  FDA  restrictions,  the  sectors 
affected  would  include  advertising 
agencies  and  communications  media. 
owners  of  retail  and  outdoor  advertising 
space,  and  recipients  of  corporate 
brand-name  sponsorships  (especially 
auto  racing).  These  businesses  would 
need  to  attract  new  revenues  to 
maintain  current  levels  of  profitability. 
Similarly,  vending  macliine  operators 
will  need  to  find  substitute  products  to 
replace  up  to  3  percent  of  their  sales 
revenues. 

In  summary'.  FDA  finds  that 
compliance  with  this  rule  will  bring 
significant  health  benefits  to  the  U.S. 
population.  The  rule  will  also  exact 
long-term  revenue  losses  on  the  tobacco 
industrv  and  short-term  costs  on  vanous 
affiliated  industry'  sectors.  With  regard 
to  small  businesses,  many  near-term 
impacts  will  be  small  or  transitory,  but 
some  business  will  be  adversely 
affected.  For  a  small  retail  convenience 
store  not  currently  complying  with  this 
rule,  the  additional  first  year  costs  could 
average  $400  For  those  convenience 
stores  that  already  check  customer 
identification,  these  costs  average  $137, 
largely  to  relocate  tobacco  product 
displays.  Moreover,  the  rule  will  not 
produce  significant  economic  problems 
at  the  national  level,  as  the  long-term 
displacement  within  tobacco-related 
sectors  will  be  offset  by  increased 
output  in  other  areas.  Thus,  under  the 
Unfunded  .Mandates  Act,  FD.^ 
concludes  that  the  substantial  benefits 
of  this  regulation  will  greatly  exceed  the 
compliance  costs  that  it  imposes  on  the 
U.S.  economy.  In  addition,  the  agency 
has  considered  other  alternatives  and 
determined  that  the  current  rule  is  the 
least  burdensome  and  most  cost- 
effective  alternative  that  would  meet  the 
objectives  of  this  rule. 

B.  Statement  of  Need  for  Action 

The  need  for  action  stems  from  the 
agency's  determination  to  ameliorate  the 
enormous  toll  on  the  public  health  that 
is  directly  attributable  to  the 
consumption  by  adolescents  of 
cigarettes  and  smokeless  tobacco. 
According  to  the  nation's  most 
knowledgeable  health  experts,  tobacco 
use  is  the  most  important  preventable 
cause  of  morbidity  and  premature 
mortality  in  the  United  States, 
accounting  each  year  for  over  400,000 
deaths  (approximately  20  percent  of  all 
deaths).  Moreover,  these  morbidity  and 
mortality  burdens  do  not  spare  middle 
aged  adults — with  the  average  smoking- 


related  death  responsible  for  the  loss  of 
up  to  15  life-years.  *** 

In  its  guidelines  for  the  prdparation  of 
Economic  impart  Analyses.  OMB  asks 
that  Federal  regulatory  agencies 
determine  whether  a  market  failure 
exists  and  if  so.  whether  that  maricet 
failure  could  be  resolved  by  measures 
other  than  Federal  regulation.  The  basis 
for  this  request  denves  from  standard 
economic  welfare  theory,  which  by 
assuming  that  each  individual  is  the 
best  judge  of  his/her  own  welfare, 
concludes  that  perfectly  competitive 
pnvate  markets  provide  the  most 
efficient  use  of  societal  resources. 
Accordingly,  the  lack  of  perfectly 
competitive  private  markets  (market 
failure)  is  frequently  used  to  justify  the 
need  for  Government  intervention. 
Common  causes  of  such  market  failures 
include  monopoly  power,  inadequate 
information,  and  market  externalities  or 
spillover  effects. 

While  FDA  agrees  that  various 
elements  of  market  failure  are  relevant 
to  the  problem  of  teenage  use  and 
tobacco  addiction,  the  agency  also 
believes  that  this  regulatory  action 
would  be  justified  even  in  the  absence 
of  a  traditional  market  failure.  As  noted 
previously,  the  implications  of  the 
market  failure  logic  are  rooted  in  a  basic 
premise  of  the  standard  economic 
welfare  model — that  each  individual  is 
the  best  judge  of  his/her  own  welfare. 
FDA,  however,  is  convinced  that  this 
principle  does  not  apply  to  children  and 
adolescents.  Even  steadfast  defenders  of 
individual  choice  acknowledge  the 
difficulty  of  applying  the  "market 
failure"  criterion  to  non  adults. 
Littlechild,  for  example,  adds  a  footnote 
to  the  title  of  his  chapter  on  "Smoking 
and  Market  Failure"  ^so  to  note  that 
"[tjhe  economic  analysis  of  market 
failure  deals  with  choice  by  adults." 
Although  both  Beales  ^'o  and  Viscusi 
find  that  young  persons  balance  risks 
and  rewards  in  making  decisions  on 
whether  or  not  to  smoke,  Viscusi 
explains  that: 

[njevertbeless,  there  are  some  classes  of 
choices  that  have  major  consequences,  and 
for  that  reason  society  may  wish  to  reserve 
the  privilege  of  making  these  choices  until  a 


p>articular  age  is  reached.  These  limits 
should,  however,  be  set  according  to  the  age 
at  which  individuals  are  believed  to  be 
capable  of  making  reasonable  long-term 
decisions  regarding  their  wel&re,  rather  than 
some  arbitrary  date  independent  of  the 
choice  context.  The  emerging  consensus  of 
smoking  restriction  policies  has  focused  age 
18  as  the  minimum  age  for  the  purchase  of 
cigarettes.  ^''^ 

FDA  concludes,  therefore,  that  even  if 
some  children  do  make  rational  choices, 
the  agency's  regulatory  determinations 
must  reflect  the  societal  conviction  that 
children  imder  the  age  of  legal  consent 
cannot  be  assumed  to  act  in  their  own 
best  interest.  ^^^ 

In  particular,  FDA  finds  that  the 
pervasiveness  and  imagery  used  in 
industry  advertising  and  promotional 
programs  often  obscure  adolescent 
perceptions  of  the  significance  of  the 
associated  health  risks  and  the  strength 
of  the  addictive  power  of  tobacco 
products.  Section  VI.  of  this  doctmient 
describes  numerous  studies  on  the 
shortcomings  of  the  risk  perceptions 
held  by  children.  Health  economist 
Victor  R.  Fuchs  describes  the  typical 
sequence: 

There  is  considerable  evidence  that  the 
(time  discount]  rate  &lls  as  children  mature. 
Infants  and  young  children  tend  to  live  very 
much  for  the  present;  the  prospect  of 
something  only  a  week  in  the  future  usually 
has  litUe  influence  over  their  behavior.  As 
children  get  older  their  time  horizons 
lengthen,  but  once  adult  status  is  reached 
there  seems  to  be  little  correlation  between 
time  discount  and  age.  "^ 
Thus,  although  most  youngsters 
acknowledge  the  existence  of  tobacco- 
related  health  risks,  the  agency  finds 
that  the  abridged  time  horizons  of  youth 
make  them  exceptionally  vulnerable  to 
the  powerful  imagery  advanced  through 
targeted  industry  advertising  and 
promotional  campaigns.  In  effect,  these 
conditions  constitute  an  impUcit  market 
failure  not  adequately  remedied  by 
existing  government  action. 

Moreover,  the  agency  does  not  view 
these  results  as  inconsistent  with  the 
growing  economic  literature  based  on 
the  Becker  and  Murphy  models  of 
"rational  addiction.""*  Although 
several  empirical  studies  have 
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demonstrated  that,  for  the  general 
population,  cigarette  consumptiottis 
■  rationally  addictive"  in  the  sense  that 
current  consumption  is  affected  by  both 
past  and  future  consumption.  2^' 
Chaloupka  notes  that  this  "rationality" 
does  not  hold  for  younger  or  less 
educated  persons,  for  whom  past  but 
not  future  consumption  maintains  a 
significant  effect  on  current 
nsumption  He  concludes,  "[tjhe 

trong  effects  of  past  consumption  and 
weaik  effects  of  future  consumption 
among  younger  or  less  educated 
individuals  support  the  a  priori 
expectation  that  these  groups  behave 
myopicallv"  -"'^ 

FD.A  s  justification  of  this  regulation 
relies  on  the  total  costs  associated  with 
childhood  addiction  to  tobacco,  rather 
'han  on  the  external  or  spillover  costs  to 
uunusers.  .Nevertheless,  a  further  market 
failure  would  exist  if  the  use  of  tobacco 
imposed  such  costs  on  nonusers.  Many 
studies  have  attempted  to  calculate  the 
societal  costs  of  smoking,  but  few  have 

uuiressed  these  externalities.  The  most 
detailed  research  on  the  issue  of 
whether  smokers  pay  their  own  way  is 
the  1991  study  bv  Manning,  et  al.,^'' 
which  develops  estimates  of  the  present 
value  of  the  lifetime  external  costs 
attributable  to  smoking.  This  study 
examines  differences  in  costs  of 
collectively  financed  programs  for 
smokers  and  nonsmokers.  while 
-.imultaneouslv  controlling  for  other 
personal  characteristics  that  could  affect 
these  costs  (eg.,  age,  sex.  income, 
education,  and  other  health  habits,  etc.). 
The  authors  found  that  nonsmokers 
subsidize  smokers'  medical  care,  but 
smokers  (who  die  at  earlier  ages) 
subsidize  nonsmokers'  pensions.  On 
oalance.  they  calculated  that,  before 
accounting  for  excise  taxes,  smoking 
creates  net  external  costs  of  about  $0.15 
per  pack  of  cigarettes  in  1986  dollars 
(SO. 33  per  pack  adjusted  to  1995  dollars 
by  the  medical  services  price  index). 
While  acknowledging  that  these 
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estimates  ignored  external  costs 
associated  with  lives  lost  due  to  passive 
smoking,  perinatal  deaths  due  to 
smoking  during  pregnancy,  and  deaths 
and  injuries  caused  by  smoking- related 
fires,  the  authors  concluded  that  there  is 
no  net  externality,  because  the  sum  of 
all  smoking-related  externalities  is 
probably  less  than  the  added  payments 
imposed  on  smokers  through  ctirrent 
Federal  and  State  cigarette  excise  taxes. 
A  Congressional  Research  Service 
Report  to  Congress  concurred  with  the 
study's  conclusion,  ^'s  although  many 
uncertainties  remain  regarding  the 
potential  magnitude  of  the  omitted  cost 
elements. 

C.  Regulatory  Benefits 

1.  Prevalence- Based  Studies 

The  benefits  of  the  regulation  include 
the  costs  that  would  be  avoided  by 
reducing  the  adverse  health  effects 
associated  with  the  consumpdon  of 
tobacco  products.  Most  research  on  the 
costs  of  smoking-related  illness  has 
concentrated  on  the  medical  costs  and 
productivity  losses  associated  with  the 
prevalence  of  death  a|id  illness  in  a 
given  year.  These  prevalence-based 
studies  typically  measure  three 
components:  (1)  The  contribution  of 
smoking  to  aimual  levels  of  illness  and 
death,  (2)  the  direct  costs  of  providing 
extra  medical  care,  and  (3)  the  indirect 
costs,  or  earnings  foregone  due  to 
smoking-related  illness  or  death.  ^'^ 

In  a  recent  statement,  the  former  U.S. 
Office  of  Technology  Assessment  (OTA) 
declared  that  "the  greatest  'costs'  of 
smoking  are  immeasurable  insofar  as 
they  are  related  to  dying  prematurely 
and  living  with  debilitating  smoking- 
related  chronic  illness  with  attendant 
poor  quality  of  life."  Nonetheless,  OTA 
calculated  that  in  1990  the  national  cost 
of  smoking-related  illness  and  death 
amounted  to  $68  billion  and  included 
$20.8  billion  in  direct  health  care  costs, 
$6.9  billion  in  indirect  morbidity  costs, 
and  $40.3  billion  in  lost  future  earnings 
from  premature  death,  ^eo  More  recently, 
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the  CDC  estimated  the  1993  smoking- 
attributable  costs  for  medical  care, 
alone,  at  $50  billion,  ^sj  Unfortunately, 
these  prevalence-based  studies  do  not 
answer  many  of  the  most  important 
questions  related  to  changes  in 
regulatory  policy,  because  they  present 
the  aggregate  cost  of  smoking-related 
illness  in  a  single  year,  rather  than  the 
lifetime  cost  of  illness  for  an  individual 
smoker,  .-^s  noted  in  the  1992  Report  of 
the  Surgeon  General,  most  prevalence- 
based  studies  fail  to  consider  issues 
concerning  'the  economic  impact  of 
decreased  prevalence  of  cigarette 
smoking,  the  length  of  time  before 
economic  effects  are  realized,  the 
economic  benefits  of  not  smoking,  and 
a  comparison  of  the  lifetime  illness 
costs  of  smokers  with  those  of 
nonsmokers."  282  In  effect,  although 
these  studies  are  designed  to  measure 
the  smoking-related  draw  on  societal 
resources,  they  are  not  well-suited  for 
analyzing  the  consequences  of 
regulation-induced  changes  in  smoking 
behavior. 

2.  FDA's  Methodology 

An  alternative  methodology,  termed 
incidence-based  research,  compares  the 
lifetime  survival  probabilities  and 
expenditure  patterns  for  smokers  and 
nonsmokers.  As  this  approach  models 
the  individual  life-cycle  consequences 
of  tobacco  consumption,  FDA  reUed  on 
these  incidence-based  studies  for  its 
original  analysis  of  the  proposed  rule  to 
value  the  beneficial  effects  of  the  rule 
over  the  lifetime  of  each  new  cohort  of 
potential  smokers.  The  methodology 
incorporates  the  follovving  steps: 

•  A  projection  of  the  extent  to  which  the 
rule  will  reduce  the  incidence,  or  the 
annual  number,  of  new  adolescent  users 
of  tobacco  products; 

•  A  projection  of  the  extent  to  which  the 
reduced  rates  of  adolescent  tobacco 
consumption  will  translate  to  reduced 
rates  of  lifetime  tobacco  consumption; 

•  A  projection  of  the  extent  to  which  the 
reduced  rates  of  hfetirae  tobacco 
consumption  will  decrease  the  number 
of  premature  deaths  and  lost  hfe-years; 
and 

•  An  exploration  of  various  means  of 
estimating  the  monetary  value  of  the 
expected  health  improvements, 
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The  annual  benefits  of  the  1995 
proposed  rule  were  measured  as  the 
present  value  of  the  lifetime  benefits 
gained  by  those  youngsters,  who  in  the 
absence  of  the  proposed  regulation, 
would  have  become  new  smokers.  Upon 
review  of  the  public  comments,  FDA 
found  none  that  would  persuade  the 
agency  to  revise  us  projections.  In 
general,  the  relevant  comments 
expressed  no  objection  to  the  basic 
methodology  or  model,  but  some 
disputed  the  accuracy  of  the  specific 
data  estimates.  The  following 
paragraphs  describe  the  FDA 
assumptions  that  imderlie  these  benefit 
estimates  and  present  the  agency's 
response  to  the  applicable  public 
comments, 

3.  Reduced  Incidence  of  New  Young 
Smokers 

FDA's  preliminary  analysis  assimied 
that  1  million  youngsters  become  new 
smokers  each  year.  One  trade 
association  comment  questioned  this 
figure,  asserting  that  the  relevant  studies 
included  individuals  over  the  age  of  18. 
However,  the  1985  National  Health 
Interview  Survey  reported  1.08  million 
20-year  old  smokers,  and  the  Combined 
National  Health  Interview  Surveys  for 
1987-1988  found  that  92  percent  of  20- 
year  old  smokers  had  steirted  smoking 
by  age  18.  Taking  92  percent  of  1.08 
million  yields  993,600  new  underage 
smokers  per  year.  This  figure  is 
supported  bv  parallel  estimates  of  the 
SAMHSA.  Based  on  data  from  the  1994 
National  Household  Survey  on  Drug 
Abuse,  SAMHSA  estimated  that  1.29 
million  persons  under  age  20  became 
daily  smokers  in  1993,  and  that  1.1 
million  of  these  persons  were  under  the 
age  of  18.  As  a  result,  FDA  retains 
confidence  in  its  original  estimate  of  1 
million  new  smokers  per  year. 

The  regulation  targets  youngsters  by 
restricting  youth  access  to  tobacco 
products  and  by  limiting  advertising 
activities  that  aJffect  adolescents.  Several 
copimunities  have  demonstrated  that 
access  restrictions  are  extremely 
effective  when  vigorously  applied  at  the 
local  level.  Woodridge,  IL,  for  example, 
achieved  a  compUance  rate  of  over  95 
percent.  Moreover,  2  years  after  that  law 
was  enacted,  a  survey  of  12-  to  14-year- 
old  students  indicated  that  overall 
smoking  rates  were  dowm  by  over  50 
percent  (over  2/3  for  regular 
smokers).  ^^^ 


Advertising  and  promotional 
restrictions  will  augment  these  efforts  to 
limit  the  attractiveness  of  tobacco 
products  to  underage  consumers.  As 
discussed  in  detail  in  section  VT.  of  this 
document,  no  one  study  has  definitively 
quantified  the  precise  impact  of 
advertising  or  of  advertising  restrictions. 
Nevertheless,  much  of  the  relevant 
research  indicates  that  advertising 
restrictions  will  reduce  consumer 
demand.  For  example,  according  to  the 
1989  report  of  the  Surgeon  General, 
"The  most  comprehensive  review  of 
both  the  direct  and  indirect  mechanisms 
concluded  that  the  collective  empirical. 
experiential,  and  logical  evidence  makes 
it  more  likely  than  not  that  advertising 
and  promotional  activities  do  stimulate 
cigarette  consumption."  ^m  Similarly, 
after  a  careful  examination  of  available 
studies,  Chve  Smee,  Chief  Economic 
Adviser  to  the  United  Kingdom 
E)epartment  of  Health  determined  that, 
"the  balance  of  evidence  thus  supports 
the  conclusion  that  advertising  does 
have  a  positive  effect  on 
consumption."  ^s*  A  detailed  evaluation 
of  the  effects  of  advertising  on  youth 
consvunption  of  tobacco  products  is 
provided  in  section  VI.  of  this 
docimient. 

In  Northern  California,  24  cities  and 
unincorporated  areas  in  5  counties 
adopted  local  youth  tobacco  access 
ordinances  that  prohibit  self-service 
merchandising  and  point-of-sale  tobacco 
promotional  products  in  retail  stores. 
Survey  measures  of  the  impact  of  these 
ordinances  bv  the  Stop  Tobacco  Access 
for  Minor  Project  (STAMP)  found  that, 
on  average,  tobacco  sales  to  minors 
dropped  by  40  to  80  percent,  ^se 

In  its  analysis  of  the  1995  proposed 
rule,  FDA  argued  that,  while 
quantitative  estimates  of  the 
effectiveness  of  its  regulation  cannot  be 
made  wdth  certainty,  comprehensive 
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Tobacco  Consumption:  A  Discussion  Document 
Reviewing  the  Evidence."  Economics  and 
Operational  Research  Division,  Department  of 
Health.  London,  p.  22,  October  1992. 

'••Kropp,  R.  "A  Position  Paper  on  Reducing 
Tobacco  Sales  to  Minors  by  Prohibiting  the  Sale  of 
Tobacco  Products  by  Means  of  Self-Service 
Merchandising  and  Requiring  only  Vendor-Assisted 
Tobacco  Sales."  North  Bay  Health  Resources 
Center.  Stop  Tobacco  Access  to  Minors  Program 
(STAMP).  Petaluma.  CA.  p.  4.  November  3, 1994. 


programs  designed  to  discourage 
youthful  tobacco  consumption  could 
reasonably  achieve  the  "Healthy  People 
2000"  goal  of  halting  the  onset  of 
smoking  for  at  least  half,  or  500,000,  of 
the  1 ,000,000  youngsters  who  presently 
start  to  smoke  each  year.  In  the  Federal 
Register  of  January  19,  1996  (61  FR 
1492)  SAMHSA  pubUshed  a  regulation 
governing  a  program  of  State-operated 
enforcement  activities  that  would 
restrict  the  sale  or  distribution  of 
tobacco  products  to  individuals  under 
18  years  of  age.  SAMHSA  had  originally 
estimated  that  its  program  would  reduce 
tobacco  consumption  by  youth  and 
children  by  from  one-third  to  two- 
thirds,  but  subsequently  determined 
that  reductions  of  between  one-tenth 
and  one-third  would  be  "more  realistic 
given  the  imcertainties  implicit  in 
varying  levels  of  State  enforcement  and 
the  absence  of  meaningful  controls  on 
tobacco  advertising  and  promotion."  ^*^ 
While  strongly  supporting  the  objectives 
of  the  SAMHSA  program,  FDA  finds 
that  achieving  the  "Healthy  People 
2000"  goal  will  demand  a  full  arsenal  of 
controls  to  complement  and  fortify  the 
new  State  inspectional  programs, 
including  restrictions  on  industry 
advertising  and  promotions  and  quite 
possibly  educational  messages  to 
counter  the  influence  of  ongoing 
marketing  activities. 

Nvmierous  pubUc  comments  to  the 
1995  proposal  addressed  the  issue  of  the 
effectiveness  of  the  regulation.  Many 
argued  that  tobacco  advertising  does  not 
increase  tobacco  use,  or  that  the 
enforcement  of  existing  or  forthcoming 
State  laws,  alone,  could  accomplish 
reasonable  goals.  In  contrast,  many 
others  supported  a  comprehensive 
regulation,  contending  that  only 
vigorous  enforcement  of  new 
restrictions  would  bring  significant 
results.  As  outlined  earher  in  the 
preamble  in  this  document,  FDA  has 
determined,  based  on  a  full  examination 
of  the  evidence,  that  the  combined  effect 
of  the  regulations  (restricting  advertising 
and  promotion,  prohibiting  self-service 
sales,  providing  new  labeling 
information,  and  imposing  age 
verification  obligations)  and  educational 
programs  wdll  significantly  diminish  the 
allure  as  well  as  the  access  to  tobacco 
products  by  youth.  The  agency 
acknowledges  the  imposing  size  of  the 
required  effort,  but  is  confident  that  its 
goals  are  reasonable  and  presents 
regulatory  benefits  based  on  the 
presumption  that  the  "Healthy  People 
2000"  goals  v«ll  be  met. 


»'61  FR  1502,  lanuary  19. 1996. 
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FDA  agrees,  however,  thaflhese 
proiections  are  uncertain  and  therefore 
also  presents  estimates  of  benefits  at 
effectiveness  levels  that  are 
considerably  smaller  The  agencv 
conducted  this  exercise  not  because  its 
estimates  are  excessively  speculative  or 
arbitrary,  as  suggested  bv  one  comment, 
but  because  sensitivity  analyses  are  part 
of  generally  accepted  "best  practice"  for 
the  conduct  of  cost-benefit  analysis  and 
are  recommended  by  0MB  guidance. 
These  results  demonstrate  that  even  if 
the  rule  were  only  modestly  effective  in 
reducing  tobacco  use,  it  yields 
!u.stifiable  benefits.  ,^~- 

One  comment  urged  the  agency  to 
demonstrate  the  effectiveness  of  tobacco 
marketing  restrictions  over  and  above 
those  for  access  restrictions  or  public 
mformation  campaigns  FDA  is  unable 
to  forecast  the  independent  results  of 
each  regulaton,'  provision,  due  to  the 
high  degree  of  interdependence  among 
the  various  requirements,  but  notes  that 
S.A.MHSA  concluded  that  its  access 
restrictions,  alone,  would  reduce 
underage  tobacco  consumption  by  one- 
tenth  to  one-third.  If  so.  accomplishing 
the  "Healthy  People  2000"  goal  implies 
that  the  FD.^  rule  would  generate 
mcrementai  tobacco  use  reductions  of 


between  17  and  40  percent  for 
youngsters  under  18  years  of  age 

4.  Reduced  Number  of  Adult  Smokers 

The  major  beneficiaries  of  the  rule  are 
those  individuals  who  would  otherwise 
begin  using  tobacco  early  in  life  and 
who.  accordingly,  are  unlikelv  to  start 
using  tobacco  products  as  an  adult. 
Evidence  suggests  that  this  percentage 
will  be  high,  as  over  half  of  adult 
smokers  had  become  daily  cigarette 
smokers  before  the  age  of  18  Moreover 
the  1994  Surgeon  General's  Report 
indicates  that  82  percent  of  persons 
(aged  30  to  39)  who  ever  smoked  daily 
b^an  to  smoke  before  the  age  of  18 
That  report  concludes  that  "if 
adolescents  can  be  kept  tobacco- free, 
most  will  never  start  using  tobacco  '  ^^e 
Although  some  comments  disagreed 
with  that  conclusion,  FDA  believes  that 
the  Surgeon  General's  Report  is  correct. 
Nonetheless,  to  accoimt  for  the 
possibility  that  some  would-be  smokers 
who  are  prevented  from  smoking  until 
they  are  age  18  may  eventually  start 
smoking  as  adults,  FDA  uses  the  more 
conservative  assumption  that  these  rules 
will  lead  to  a  tobacco  free  adult  life  for 
only  one-half  of  the  estimated  500,000 
youngsters  who  will  be  deterred  from 
starting  to  smoke  each  year. 


Accordingly,  FDA  calculates  the  annual 
benefits  from  the  lifetime  health  gains 
associated  with  preventing  250,000 
adolescents  from  ever  smoking  as  an 
adult.  Further,  in  response  to  comments 
that  challenge  this  estimate.  FDA 
presents  sensitivity  analysis  showing 
results  using  a  wide  range  of  alternative 
rates. 

5.  Lives  Saved 

Based  largely  on  data  from  Peto,  et  al., 
who  found  that  about  half  of  ail 
adolescents  who  continue  to  smoke 
regularly  throughout  their  lives  will 
eventually  die  from  a  smoking-related 
disease,  ^^^  CDC  estimates  that  about 
one  m  three  adolescent  smokers  will  die 
prematurely,  ^so  Although  the  CDC 
projection  provides  the  best  estimate  of 
this  excess  fatality  rate,  it  does  not 
provide  a  distribution  of  the  smoking- 
related  fatalities  over  time. 
Consequently,  FDA  derived  this 
cListribution  by  comparing  age-specific 
differences  in  the  probability  of  survival 
for  smokers  and  nonsmokers.  The 
probability  of  survival  data  for  the 
agency's  estimate  are  derived  from  the 
American  Cancer  Society's  Cancer 
Prevention  Study  D,  as  shown  in  Table 
3 


TABLE  3.-PR0BABILITY  OF  SURVIVAL  BY  AGE.  SEX,  AND  SMOKING  STATUS 
(Probabilities  of  a  17-year-old  surviving  to  age  shown) 


Age  (Years) 

Male  Neversmokers 

Male  All  Smokers 

Female  Neversmokers 

Female  All 
Smokers 

35 

1 

1 

1 

1 

45 

0.986 

0.966 

0.988 

0.984 

55 

0.951 

0.893 

0.962 

0.93S 

65 

0.867 

0.733 

0.901 

0.831 

75 

0.689 

0.466 

0.760 

0.630 

85 

0.336 

0.159 

0.453 

0.289 

Source  Thomas  Hodgson    'Cigarette  Smoking  and  Lifetirne  Medrcal  ExperxJitures,"  The  Milbank  Quarlerly  vol.  70  No  1    1992  o  9i 
on  data  from  the  Amercar.  Zancet  Society's  Cancer  Preventkxi  Study  II.  •    ,         ,  k- 


Based 


FDA  initially  multiplied  differences 
in  the  probabilities  of  death  for  smokers 
versus  nonsmokers  within  each  10-year 
period  by  the  number  of  smokers 
remaining  at  the  start  of  each  10-year 
period,  .\ssuming  an  equal  number  of 
males  and  females,  the  excess  deaths 
among  smokers  in  all  age  groups  totaled 
almost  28  percent  of  the  250,000  cohort. 
FDA  recognizes  that  this  methodology 
probably  understates  the  current  risk  of 


'«  I9«4  SGR.  pp.  5  and  65. 

""Helo.  R.,  A.  D.  Lopez,  J.  Boreham,  M.  Thun, 
and  C.  Heath,  Jr.,  "Mortality  from  Smoking  in 
Developing  Countries,  1950-2000. "  Oxford 
University  Press,  p.  AlO,  1994.  Indirect  estimates 
from  national  vital  statistics. 


smoking,  because  it  arbitrarily  assumes 
that  the  smoking-related  risks  for 
females  will  continue  to  be  smaller  than 
for  males,  even  though  female  smoking 
patterns  are  presently  comparable  to 
those  of  males.  Nevertheless,  FDA  used 
this  model  to  support  its  proposed 
regulation  and  maintains  the  calculation 
to  demonstrate  the  robustness  of  the 
results.  Moreover,  because  some 
comments  suggested  that  these  data  may 


'"Memorandum  from  Michael  P.  Eriksen  (CDC) 
to  Catherine  Lorraine  (FDA)  August  7, 1995  and 
CDC  Fact  Sheet;  citing  Pierce.  J.  P..  M.  C  Fiore,  T. 
E.  Novotny.  E.  J.  Hatziandreu,  and  R.  M.  Davis, 
"Trends  in  Qgarette  Smoking  in  the  United  States: 
Projections  to  the  Year  2000,"  JAMA,  vol.  261,  pp. 
61-65. 1989;  Unpublished  daU  from  the  1986 


not  account  for  all  potentially 
confounding  variables,  such  as  alcohol 
consumption  or  other  lifestyle 
differences,  FDA  further  adjusted  the 
mortality  estimate  to  24  percent  to 
reflect  findings  by  Manning  et  al.,  that 
such  nontobacco  versus  tobacco  lifestyle 
factors  may  account  for  13  percent  of 
excess  medical  care  expenditures.  Thus, 
the  benefits  projections  presented  below 
conservatively  rely  on  the  probabilities 


National  Mortality  Followback  Survey,  CDC,  OSH; 
Peto,  R.,  A.  D.  Lopez.  J.  Boreham,  M.  Thun,  and  C. 
Heath,  "Mortality  from  Smoking  in  Developed 
Countries,  1950-2000:  Indirect  Estimates  from 
national  Vital  Statistics,"  Oxford  University  Press, 
Oxford,  1994. 
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shown  in  Table  3,  corrected  by  the  13 
percent  lifestyle  influence  adjustment. 
In  svun,  they  indicate  that  achieving  the 
"Healthy  People  2000"  performance 
goal  will  prevent  about  60,200  smoking- 
related  fatalities  among  each  year's 
cohort  of  potential  new  smokers. 

The  economic  assessment  of  health- 
related  variables  requires  discounting 
the  value  of  future  events  to  make  them 
commensurate  v^dth  the  value  of  present 
events.  For  this  analysis,  a  3  percent 
discount  rate  is  used  to  calcvdate  the 
present  value  of  the  projections.  (This 
rate  was  recommended  by  the  Panel  on 
Cost-Effectiveness  in  Health  and  > 
Medicine,  a  nonfederal  '^ 

multidisciplinary  group  of  experts  in 
cost-effectiveness  analysis,  convened  by 
the  Office  of  the  Assistant  Secretary  for 
Health  in  1993. 2»i  Since  the  Office  of 
Management  and  Budget  (0MB) 
Circular  A-94  recorrunends  the  use  of  7 
percent  as  a  base  case,  FDA  presents 
summary  estimates  below  for  discoimt 
rates  of  both  3  percent  and  7  percent.) 
On  the  assimiption  that  it  would  be 
roughly  20  years  for  each  year's  cohort 
of  new  adults  to  reach  the  midpoint  of 
the  35  to  45  age  bracket  and  60  years  to 
reach  the  75  to  85  age  bracket,  these 
calculations  indicate  that  the  present 
value  of  these  benefits  equate  to  15,863 
fives  per  year. 

6.  Life- Years  Saved 

The  number  of  life-years  that  will  be 
saved  by  preventing  each  year's  cohort 
of  250,000  adolescents  from  acquiring  a 
smoking  addiction  was  calculated  from 
the  same  age-specific  survived 
differences  between  smokers  and 
nonsmokers.  In  each  10-year  fife  span, 
the  nimiber  of  years  lived  for  each 
cohort  of  persons  who  would  have  been 
smokers  but  who  were  deterred  was 
compared  to  the  number  of  years  that 
would  have  been  fived  by  that  same 
cohort  if  they  had  been  smokers.  The 
difference  between  these  two  measures 
is  the  fife-years  saved  for  that  10-year 
period.  ^92  Deducting  the  13-percent 
fifestyle  adjustment  indicates  that,  over 
the  full  fifetime  of  each  cohort,  the 
regulations  will  gain  an  estimated 
905,000  fife-years,  which  translates  to 
almost  4  years  per  smoker  and  15  years 


per  life  saved.  ^93  Yhe  present  value  of 
these  additional  fife-years  equates  to 
211,391  life-years  aimually. 

7.  Monetized  Benefits  of  Reduced 
Tobacco  Use 

There  is  no  fully  appropriate  means  of 
assigning  a  dollar  figure  to  represent  the 
attendant  benefits  of  averting  thousands 
of  tobacco-induced  illnesses  and 
fatafities.  However,  to  quantify 
important  components  of  the  expected 
economic  gains,  FDA  developed 
estimates  of  the  value  of  the  reduced 
medical  costs  and  the  increased  worker 
productivity  that  will  result  fit)m  fewer 
tobacco-related  illnesses.  In  addition, 
since  productivity  measures  do  not 
adequately  address  the  avoidance  of 
premature  death,  FDA  adopted  a 
willingness-to-pay  approach  to  value 
the  benefits  of  reduced  tobacco-related 
fatafities. 

8.  Reduced  Medical  Costs 

On  average,  at  any  given  age,  smokers 
incur  higher  medical  costs  than 
nonsmokers.  However,  nonsmokers  live 
longer  and  therefore  continue  to  incur 
medical  costs  over  more  years.  Several 
analysts  have  reported  conflicting 
estimates  of  the  net  outcome  of  these 
factors,  but  the  most  recent  research  is 
the  incidence-based  study  by 
Hodgson,  2»4  who  found  that  fifetime 
medical  costs  for  male  smokers  were  32 
percent  higher  than  for  male 
neversmokers  and  lifetime  medical  costs 
for  female  smokers  were  24  percent 
higher  than  for  female  neversmokers. 
Hodgson  determined  that  the  present 
value  of  the  lifetime  excess  costs  were 
about  $9,400  in  1990  dollars  (future 
costs  discounted  at  3  percent),  ^ss  As 
noted  earfier,  the  incidence-based  study 
by  Manning,  et  al.,  implies  that  about  13 
percent  of  the  excess  medical  costs  were 
attributable  to  factors  other  than 
smoking.  Accounting  for  this  reduction 
and  adjusting  by  the  consumer  price 
index  for  medical  care  raises  the  present 
value  of  Hodgson's  excess  medical  cost 


2«>  Gold,  M.  R.,  J.  E.  Siegel.  L.  B.  Russell,  and  M. 
C.  Weinstein,  "Cost-effectiveness  in  Health  and 
Medicine,"  Oxford  University  Press,  p.  232. 1996. 

29J  For  each  10-year  age  interval,  the  number  of 
life-years  is  calculated  as  the  number  of  people  in 
each  cohort  (250,000)  times  the  probability  of 
surviving  until  the  end  of  that  age  interval  times  10 
years  of  life,  plus  the  number  expected  to  die  in  that 
interval  times  an  assumed  5  years  of  life. 


^''  The  calculation  procedure  probably 
understates  total  life-years  saved,  because  it  misses 
smoking  related-fatalities  that  occur  within  the 
same  10-year  age  interval.  However,  because  more 
of  these  misses  involve  fatalities  that,  if  avoided, 
would  add  few  life-years,  the  resulting  15-year 
average  life-years  saved  may  be  high.  FDA's  benefit 
estimates,  however,  remain  understated  because 
they  are  based  on  total  life-years  saved,  not  average 
life-years  saved. 

**•  Hodgson,  T.  A..  "Cigarette  Smoking  and 
Lifetime  Medical  Expenditures, '  The  Milbank 
Quarterly,  vol.  70,  No.  1,  p.  97,  1992.  (Based  on  data 
from  the  American  Cancer  Society's  Cancer 
Prevention  Study  II). 

2B>  Id.  (Using  the  average  of  the  male  and  female 
totals). 


per  new  smoker  to  $10,590  in  1994 
doUars.  Thus,  those  1,000,000  young 
people  under  the  age  of  18,  who 
currently  become  new  smokers  each 
year,  are  responsible  for  excess  fifetime 
medical  costs  measured  at  a  present 
value  of  $10.6  bilfion  (1,000,000  x 
$10,590).  Because  FDA  projects  that 
achieving  the  "Healthy  People  2000" 
goals  will  prevent  250,000  of  these 
individuals  from  smoking  as  adults,  the 
medical  cost  savings  are  estimated  at 
$2.6  billion  per  year. 

9.  Reduced  Morbidity  Costs 

An  important  cost  of  tobacco-related 
illness  is  the  value  of  the  economic 
output  that  is  lost  while  individuals  are 
unable  to  work.  Thus,  any  future 
reduction  in  such  lost  work  days 
contributes  to  the  economic  benefits  of 
the  regulation.  Several  studies  have 
calculated  prevalence-based  estimates  of 
U.S.  productivity  losses  due  to  smoking- 
related  morbidity,  but  FDA  knows  of  no 
incidence-based  estimates.  Hodgson, 
however,  has  shown  that,  in  certain 
situations,  incidence  measures  can  be 
derived  from  available  jirevalence 
measures.  For  example,  he  demonstrates 
that  in  a  steady-state  model  the  only 
difference  between  prevalence  and 
incidence-based  costs  is  due  to 
discounting.  ^^  Accordingly,  FDA  has 
adopted  Hodgson's  method  to  develop  a 
rough  approximation  of  incidence-based 
costs  from  an  available  prevalence- 
based  estimate  of  morbidity  costs. 

Rice,  et  al.,  ^s^  found  that  lost  wages 
due  to  tobacco-related  work  absences  in 
the  United  States  amounted  to  $9.3 
bilfion  in  1984.  This  equates  to  $12.3 
bilfion  in  1994  dollars  when  adjusted  by 
the  percentage  change  in  average 
employee  earnings  since  1984.  Although 
FDA  does  not  have  a  precise  estimate  of 
the  fife-cycle  timing  of  these  morbidity 
effects,  the  relevant  latency  periods 
would  certainly  be  shorter  than  for 
mortality  effects.  Thus,  to  account  for 
the  deferred  manifestation  of  smoking- 
related  morbidity  effects,  FDA  assumed 
that  they  would  occur  over  a  time 
horizon  equal  to  80  percent  of  that 
previously  measured  for  mortality 
effects.  Although  one  comment 
mistakenly  assumed  that  FDA  had  made 
no  adjustment  for  fifestyle  differentials 
between  smokers  and  nonsmokers,  in 
fact,  these  estimates  were  further 


2«>  Hodgson,  T.  A.,  "Annual  CosU  of  Illness 
Versus  Lifetime  Costs  of  Illness  and  Implications  of 
Structural  Change,"  Drug  Information  Journal,  vol. 
22.  No.  3.  p.  329,  19aS. 

'•'  Rice,  D.  P.,  et  al..  "The  Economic  Costs  of  the 
Health  Effects  of  Smoking.  1984."  The  Milbank 
Quarterly,  vol.  64,  No.  4,  p.  526.  1986. 
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reduced  by  1 3  percent  to  reflect  the 
Manning,  et  al.  findings.  Finally, 
because  the  long-term  decline  in 
smok-ing  prevalence  has  exceeded  the 
growth  in  population.  FDA  reduced  the 
incidence-based  costs  by  another  20 
percent.  At  a  3  percent  discount  rate, 
this  methodology  implies  that  the 
incidence-based  cost  of  smoking-related 
morbidity,  or  the  present  value  of  the 
future  costs  to  1  vear's  cohort  of 
1,000.000  new  smokers,  is  about  $3.5 
billion  Thus,  the  estimated  annual 
morbiditv-related  savings  associated 
with  preventing  250,000  new  youths  per 
year  from  smoking  as  adults  is  estimated 
at  about  $879  million. 

10.  Benefits  of  Reduced  Mortality  Rates 

From  a  societal  welfare  perspective, 

OMB  guidance  advises  that  the  best 
means  of  valumg  benefits  of  reduced 
fatalities  is  to  measure  the  affected 
group's  wiUingness-topay  to  avoid  fatal 
nsks  Unfortunately,  the  specific 
willmgness-to-pay  of  smokers  is 
unknown,  because  institutional 
arrangements  in  the  markets  for  medical 
ciare  obscure  direct  measurement 
techniques.  -^^  .Nevertheless,  many 
studies  have  examined  the  public's 
willingness-to-pay  to  avoid  other  kinds 
of  life- threatening  risks,  especially 
workplace  and  transportation  hazards. 
.\n  EPA-supported  study  ^^  found  that 
most  empirical  results  support  a  range 
of  $16  to  $8  5  million  (in  1986  dollars) 
per  statistical  life  saved,  which 
translates  to  $2.2  to  51 1.6  million  in 
1994  dollars.  However,  the  uncertainty 
surrounding  such  estimates  is 
substantial  Moreover.  Viscusi  has 
shown  that  smokersisjn  average,  may  be 
willing  to  accept  greater  risks  than 
nonsmokers  For  example,  smokers  may 
accept  about  one-half  the  average 
compensation  paid  to  face  on-the-job- 
injurv  risks  """^  FD.^  therefore  has 
conservatively  used  $2.5  million  per 
statistical  life,  which  is  towards  the  low 
end  of  the  research  findings,  to  estimate 
society's  willingness-to-pay  to  avert  a 
fatal  smoking-related  illness.  Thus,  the 
annual  benefits  of  avoiding  the 
discounted  number  of  15,863  premature 
fatalities  would  be  $39.7  billion. 

An  alternative  method  of  measuring 
willingness-to-pay  is  to  calculate  a  value 
for  each  life-year  saved.  This  approach 


2**Schelling,  T.  C.  "Economics  and  Cigarettes," 
Preventive  Medicine,  vol.  15.  pp.  54&-560.  1986. 

*•» Fisher.  A..  L.  G.  Chestnut,  and  D.  M.  Violette, 
"The  Value  of  Reducing  Risks  of  Death:  A  Note  on 
New  Evidence."  Journal  of  Policy  Analysis  and 
Management,  vol.  8,  No.  1,  pp.  88-100,  1989. 

'"Viscusi.  W.  K.,  "Fatal  Tradeoffs:  Public  and 
Private  Responsibilities  for  Risk,"  Oxford 
University  Press,  p.  24,  1992. 


is  intuitively  appealing  because  it  places 
a  greater  value  on  the  avoidance  of 
death  at  a  younger  than  at  an  older  age 
and  is  the  traditional  means  of  assessing 
the  cost-effectiveness  of  medical 
interventions.  Nevertheless,  there  have 
been  few  attempts  to  determine  the 
appropriate  value  of  a  Ufe-year  saved. 
OMB  suggests  several  methodologies, 
including  annuahzing  with  an 
appropriate  discount  rate  the  estimated 
value  of  a  statistical  life  over  the  average 
expected  life-years  remaining.  For 
example,  at  a  3-percent  discount  rate,  a 
$2.5  milhon  value  per  statistical  life  for 
an  individual  with  35  years  of 
remaining  life-expectancy  converts  to 
about  $116,500  per  hfe  year.  Since 
achieving  the  agency's  goals  were 
estimated  to  save  211,391  discounted 
life-years  annually,  this  calculation 
yields  annual  benefits  of  $24.6  billion. 

FDA  notes  that  even  these  values 
understate  the  full  value  of  the  health 
impact,  because  they  fail  to  quantify  any 
reduction  in  either  Uie  adverse  effects 
attributable  to  passive  smoking  or  the 
infant  and  child  fatalities  caused  by 
mothers'  smoking.  Moreover,  these 
totals  may  not  captiu^  the  heavy  toll  of 
psychic  loss  to  surviving  family 
members,  or  the  corresponding 
economic  losses  among  family  members 
for  the  mental  health  care  of  grief- 
related  depression  and  other  conditions 
that  often  follow  the  premature  death  of 
middle  aged  adults,  ^oi 

11.  Reduced  Fire  Costs 

Every  year  lighted  tobacco  products 
are  responsible  for  starting  fires  which 
cause  millions  of  dollars  in  property 
damage  and  thousands  of  casuaJties.  In 
1992,  fires  started  by  lighted  tobacco 
products  caused  1,075  deaths  and  $318 
million  in  direct  property  damage.  ^^  A 
reduction  in  the  niunber  of  smokers, 
and  the  corresponding  number  of 
cigarettes  smoked,  will  result  in  a  drop 
in  the  niunber  of  future  fires.  In  the 
1995  proposal,  FDA  estimated  that  if  the 
number  of  fires  falls  by  the  same 
percentage  as  the  expected  reduction  in 
cigarette  sales,  this  implies  present 
value  savings  of  $203  million  for  the 
value  of  fives  saved  and  $24  million  for 
the  value  of  averted  property  damage, 
totaling  $227  million  aimually  over  a 
40-year  period. 


One  comment  denied  the  existence  of 
any  association  between  fires  and 
cigarette  consumption.  FDA 
acknowledges  that  the  relationship  may 
be  nonhnear.  but  finds  the  asserted  lack 
of  a  positive  correlation  implausible 
This  comment  further  stated  that 
residential  fires  caused  by  smoking  and 
deaths  from  residential  fires  caused  by 
smoking  decreased  from  1983  to  1992 
by  39  percent  and  40  percent, 
respectively,  or  about  5  5  percent 
annually.  Accounting  for  this  trend 
would  lower  FDA's  fire  cost  estimate  to 
a  present  value  savings  of  $145  million 
for  the  value  of  hves  saved  and  $1 7 
miUion  for  the  value  of  averted  property 
damage,  totaling  5162  million  annually 
over  a  40-year  period.  Even  these 
estimated  savings  significantly 
underestimate  the  potential  benefits, 
however,  because  they  exclude  both 
nonfatal  injuries  and  the  need  for 
temporary  housing. 

12.  SmoKeless  Tobacco 

The  Smokeless  Tobacco  Council,  Inc., 
remarked  that  FDA  had  not  attempted  to 
measure  the  benefits  that  would  result 
from  the  decreased  use  of  smokeless 
tobacco  products  by  underage  youths. 
The  introduction  to  the  1995  proposed 
regulation,  however,  explained  that  the 
use  of  smokeless  tobacco  causes  severe 
health  effects.  While  data  are  not 
available  on  age-specific  differences  in 
the  probability  of  survival  for  smokeless 
tobacco  users  as  compared  to  nonusers, 
the  1994  Surgeon  General  Report 
indicates  that  the  "primary  health 
consequences  during  adolescence  ' 
include  leukoplakia,  gum  recession, 
nicotine  addiction,  and  increased  risk  of 
becoming  a  cigarette  smoker. 
Leukoplakia  and/or  gum  recession  occur 
in  40  to  60  percent  of  smokeless  tobacco 
users."  303  q^^\  leukoplakias  have  a  5- 
percent  chance  of  becoming 
malignancies  in  5  years.  ^O"*  Cancers  of 
the  nasal  cavity,  pharynx,  larynx, 
esophagus,  stomach,  urinary  tract  and 
pancreas  have  also  been  linked  to 
smokeless  tobacco  use.  ^°^  Other  effects 
include  discoloration  of  teeth, 
periodontal  disease  and  excessive  tooth 
wear  and  decay.  «'*  One  study  of  female 
snuff  users  showed  that  it  increased 
one's  risk  of  developing  oral  and 


»'  Harris,  M..  "The  Loss  That  is  Forever  The 
Liiielong  Impact  of  the  Early  Death  of  a  Mother  or 
Father,"  Penguin  Books,  199S. 

«»MUler,  A.  L.  'The  U.S.  Scaoking-Material  Fire 
Problem  Through  1992:  The  Role  of  Lighted 
Tobacco  Products  in  Fire,"  National  Fire  Protection 
Association,  p.  2,  1994. 


'0'  1994  SGR.  p.39. 

^<>»Goolsby,  M.  J.,  "Smokeless  Tobacco:  The 
Health  Consequences  of  Snuff  and  Chewing 
Tobacco",  Nurse  Practitioner,  vol.  17.  No.  1,  p.  31, 
January  1992.  i 
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pharyngeal  cancer  between  1.5  to  4.2 
times.  ^°' 

If  the  provisions  pertaining  to 
smokeless  tobacco  are  as  effective  as 
those  pertaining  to  cigarettes,  the  rule 
will  prevent  about  36,500  youths  from 
becoming  adult  users  of  smokeless 
tobacco.  This  projection  assumes  that 
the  number  of  underage  users  will 
decrease  by  50  percent  and  one-half  of 
those  youths  will  remain  nonusers  after 
reaching  18  years  of  age.  The  estimate 
also  assumes  that  the  ratio  of  new 
vinderage  users  to  total  underage  users 
parallels  that  of  cigarette  users  (i.e., 
approximately  one-third)  and  that  about 
440,000  youths  under  the  age  of  18  are 
current  users  of  smokeless  tobacco 
products.  ^°^ 

Leukoplakia  and/or  gum  recession  are 
estimated  to  occur  in  40  to  60  percent 
of  smokeless  users.  ^^  If  even  50 
percent  of  these  cases  were  caused  by 
smokeless  tobacco  use,  the  previous 
assumptions  imply  that  these 
regulations  will  prevent  from  7,300  to 
11,000  cases  of  leukoplakia  and/ or  gimi 
recessions  per  year.  Although  FDA  can 
not  estimate  the  number  of  oral  or  other 
cancers  prevented,  the  realized  number 
will  be  substantial. 

13.  Simmnary  of  Benefits 

The  discussion  above  demonstrates 
the  formidable  magnitude  of  the 
economic  benefits  available  from 
smoking  reduction  efforts.  As  described, 
FDA  forecasts  annual  net  medical  cost 
savings  of  $2.6  billion  and  annual 
morbidity-related  productivity  savings 
of  $900  million.  From  a  willingness-to- 
pay  perspective,  the  annual  benefits  of 
reduced  smoking-related  disease 
mortality  range  from  $24.6  to  $39.7 
billion.  As  a  result,  the  value  of  the 
annual  disease-related  benefits  of 
achieving  the  "Healthy  People  2000" 
goal  is  projected  to  range  from  $28. 1  to 
$43.2  billion.  (Following  Hodgson,  this 
analysis  uses  a  3-percent  discount  rate. 
A  7-percent  rate  reduces  these  benefits 
to  a  range  of  $9.2  to  $10.4  bilhon). 
These  totals  do  not  include  the  benefits 
expected  from  fewer  fires  (over  $160 
million  annually),  reduced  passive 
smoking,  or  infant  death  and  morbidity 


»o'  Winn.  D.  M.,  W.  J.  Blot.  C  M.  Shy,  L.  W. 
Pickle.  A.  Toledo,  and  J.  F.  Fraumeni.  "Snuff 
Dipping  and  Oral  CancetAmong  Women  in  the 
Southern  United  States,"  The  New  England  Journal 
of  Medicine,  vol.  304,  No.  13,  pp.  745-749,  Table 
2,  Marches,  1981. 

>«•  Estimates  of  youth  smokeless  usage  vary.  This 
projection  relies  on  a  conservative  estimate  of  total 
youth  (ages  12-17)  usage  calculated  from  data  in 
the  Statistical  Abstract  of  the  U.S.  1995,  115th 
edition.  Tables  16  and  218. 
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associated  with  mothers'  smoking. 
Moreover,  while  FDA  believes  these 
effectiveness  projections  are  plausible, 
much  lower  rates  still  yield  impressive 
results.  Table  Ic  of  this  section 
summarizes  the  disease-related  health 
benefits  and  illustrates  that  youth 
deterrence  rates  as  small  as  1/20,  which 
would  prevent  the  adult  addiction  of  at 
least  25,000  of  each  year's  cohort  of 
1,000,000  new  adolescent  smokers, 
would  provide  annual  benefit  values 
measured  in  the  billions  of  dollars. 
Moreover,  the  higher  risk  estimates 
suggested  by  Peto,  et  al.,  could 
significantly  increase  these  values.  In 
addition,  while  FDA  could  not  quantify 
the  benefits  that  will  result  from  the 
projected  decline  in  the  use  of 
smokeless  tobacco,  they  would  be 
considerable. 

D.  Regulatory  Costs 

A  recently  issued  guideline  for 
conducting  economic  analysis  of 
Federal  regulations,  prepared  under  the 
auspices  of  OMB,  states  that: 

IT]  he  preferred  measure  of  cost  is  the 
"opportunity  cost"  of  the  resources  used  or 
the  benefits  foregone  as  a  result  of  the 
regulatory  action.  Opportunity  costs  include, 
but  are  not  limited  to.  private-sector 
compliance  costs  and  government 
administrative  costs.  Opportunity  costs  also 
include  losses  in  consumers'  or  producers' 
surpluses,  discomfort  or  inconvenience,  and 
loss  of  time*  *   *.  An  important,  but 
sometimes  difficult,  problem  in  cost 
estimation  is  to  distinguish  between  real 
costs  and  transfer  payments.  Transfer 
payments  are  not  social  costs  but  rather  are 
payments  that  reflect  a  redistribution  of 
wealth.  While  transfers  should  not  be 
included  in  the  [Economic  Analyses'] 
estimates  of  the  benefits  and  costs  of  a 
regulation,  they  may  be  important  for 
describing  the  distributional  effects  of  a 
regulation. '"' 

Accordingly,  FDA  finds  that  the  final 
rule  will  impose  new  cost  burdens  on 
manufacturers,  retailers,  consimiers,  and 
Government  regulators  of  tobacco 
products.  In  addition,  certain  industry 
sectors  will  experience  lost  sales  and 
employment,  but  these  revenue  losses 
wall  be  at  least  partly  offset  by  gains  to 
other  sectors,  as  discussed  in  the 
"Distributional  Effects"  section  of  this 
dociunent.  ^i  i  While  a  nimiber  of 
industry  comments  argued  that  the 
agency's  preliminary  analysis  was 


""Economic  Analysis  of  Federal  Regulations 
Under  Executive  Order  12866,  January  11. 1996. 
Prepared  by  interagency  group  convened  by  OMB 
and  co-chaired  by  a  Member  of  the  Council  of 
Economic  Advisers. 

3>>  This  analysis  evaluates  the  regulation 
following  the  Kaldor-Hicks  criteria  for  societal 
welfare  maximization. 


deficient  for  not  including  these  lost 
revenues  in  its  cost-benefit  assessment, 
FDA  finds  that  the  revenue  losses 
suggested  by  these  comments  do  not 
meet  the  previous  definition  of 
"opportunity  cost;"  because  they  fail  to 
provide  the  changes  in  net  costs  that  are 
necessary  to  estimate  producer  surplus, 
conventionally  defined  as  sales  minus 
variable  costs.  This  rule  will  affect 
producer  surplus  in  several  industries 
and  only  net  changes  in  these  surplus 
are  social  costs.  Calculating  such 
changes  would  require  a  multi-market 
model  of  economic  changes  over  many 
years.  Such  general  equilibrium  models 
have  not  been  used  by  Federal  agencies 
for  regulatory  analyses,  are  not 
specifically  recommended  by  the  OMB 
guidance,  and  would  be  impractical  to 
use,  especia^y  where  major  markets  are 
dominated  by  few  firms. 

The  most  comprehensive  critique  of 
FDA's  preliminary  economic  analysis 
was  prepared  by  the  Barents  Group, 
economic  consultants  to  the  Tobacco 
Institute.  While  the  Barents  Group 
developed  independent  estimates  of 
economic  costs,  in  many  instances  its 
methodology  was  consistent  with  FDA's 
analysis  of  its  1995  proposal.  Often, 
however,  the  Barents  Group  had  access 
to  more  recent  data,  or  to  additional 
data  provided  by  the  affected  industries. 
FDA's  revised  cost  estimates  rely 
extensively  on  these  new  data,  but  as 
described  below,  the  agency's  final  cost 
estimates  are  far  smaller  than  those 
presented  by  the  Barents  Group. 

1.  Number  of  Affected  Retail 
Establishments 

A  critical  variable  underlying  the 
agency's  cost  estimates  is  the  number  of 
retail  outlets  currently  selling  over-the- 
counter  (OTC)  tobacco  products.  A 
major  confoimding  factor  is  that  the  U.S. 
Census  pubUshes  product  line  data  only 
for  establishments  with  payroll.  For  its 
original  estimate  of  the  number  of  retail 
establishments  selling  tobacco  products, 
FDA  reUed  on  1987  Census  data  to 
coimt  the  number  of  affected  payroll 
establishments  and  very  conservatively 
included  every  nonpayroll 
establishment  in  those  categories  that 
traditionally  sell  tobacco  products 
(general  merchandise  stores,  grocery 
stores,  service  stations,  eating  and 
drinking  places,  drug  stores,  and  Uquor 
stores).  FDA  estimated  that  the  number 
of  establishments  selling  tobacco 
products  OTC  included  275,000  payroll 
establishments  and  215,000  nonpayroll 
establishments,  for  a  total  of  490,000 
retail  establishments.  To  accoimt  for  all 
other  business  categories  that  might  sell 
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OT(.  u.bacco  p.'-uducts.  FDA  estimated  a 
toidi  upper  bour.ii  rane;^  r<fbi)('  Joi; 
estabiishments.  FDA  nd  not  iJiow  how 
many  locations  cuir'i.t  s  served  by 
cigarette  vending  nia;  tunes  would 
con>.«rt  to  OTC    lUHratiuns  following 
implementation  of  the  regulation,  but 
estimated  the  number  at  100,000,  raising 
the  upper  bound  total  to  700,000  futu^ 
establishments. 

m  A  still  has  no  definitive  estimate  of 
'h"  r.umber  of  retail  outlets  selling 
'ooacco  products.  For  their  economic 
analysis,  the  Barents  Group  used  1992 
US  Census  estimates  for  the  number  of 
affected  retail  establishments  with 
payroll,  but  adopted  an  alternative 
methodology  to  estimate  the  number  of 
affected  establishments  without  payroll. 
The  Barents  Group  subdivided  retail 
busmesses  into  10  categories:  General 
merchandise  stores,  supermarket/ 
grocery  stores,  convenience  stores 
without  gas,  convenience  stores  with 
gas.  easoline  service  stations,  eating 
places  drinking  places,  drug  and 
proprietary  stores,  specialty  tobacco 
stores,  and  miscellaneous  retail  stores. 
Within  each  category,  the  Barents  Group 
assumed  that  the  percentage  of 
nonpayroll  establishments  selling 
tobacco  products  would  be  the  same  as 
the  percentage  of  payroll  establishments 
selling  tobacco  products.  As  a  result, 
thev  concluded  that  the  number  of  retail 
payro!!  establishments  selling  tobacco 
products  OTC  is  approximately  283,000, 
and  the  number  of  retail  nonpayroll 
establishments  selling  tobacco  products 
OTC  is  about  107,000,  for  a  total  of 
i 90  000  retail  outlets.  The  Barents 
uroup  s  subsequent  calculations  are  less 


clear  and  not  documented  in  their 
appendix  on  methodology.  Noting  that 
FTDA  had  estimated  an  upper  bound  of 
^.000  establishments  selling  OTC 
tobacco  products,  they  assumed  the 
existence  of  an  additional  100,000  to 
200,000  nonretail  estabhshments,  such 
as  operations  within  manufacturing  or 
service  businesses,  that  sell  OTC 
tobacco  products.  Finally,  the  Barents 
Group  accepted  FDA's  estimate  that 
about  100,000  current  vending  machine 
locations  would  convert  to  OTC  sales 
for  tobacco  products  and  proposed  total 
lower  and  upper  boimd  estimates  of 
from  500,000  to  700,000  establishments. 
For  this  final  economic  analysis,  FDA 
adopts  the  apparent  mid-point  of  the 
Barents  Group's  forecast  of  the  number 
of  establishments  that  will  sell  tobacco 
products,  or  about  500,000  current 
establishments  and  a  total  of  600,000 
future  establishments.  FDA  estimates  by 
business  category  are  displayed  in  Table 
4  and  follow  closely  the  methodology 
presented  by  the  Barents  Group,  except 
for  slight  adjustments  to  eliminate 
nonstore  outlets.  Because  Census  data 
on  the  number  of  establishments 
without  payroll  were  not  reported 
separately  for  convenience  stores, 
convenience  stores  with  gas,  or 
specialty  tobacco  stores,  these  outlets 
are  counted  with  the  higher  level  outlet 
categories. 

2.  Removing  Self-Service  and  Other 
Prohibited  Retail  Displays 

The  1995  proposed  regulation 
restricted  all  point  of  purchase 
advertising  to  "text  only"  and  banned 
the  use  of  all  self-service  displays  by 
requiring  vendors  to  physically  provide 


the  regulated  tobacco  product  to 
purchasers.  In  its  original  analysis.  FDA 
explained  that  the  proposed  ban  on  self- 
sen,'ice  displays  wouid  affect  many 
retail  stores  selling  tobacco  products, 
although  shoplifting  concerns  had 
already  caused  a  large  number  of  these 
stores  to  place  tobacco  products  in  areas 
not  directly  accessible  to  customers. 
Those  retailers  that  discontinued  self- 
ser\icp  displays  typically  modified  their 
stores  by  either.  (1)  Placing  tobacco 
products  behind  or  above  store  cashiers 
or  in  locked  cases  located  u-;thin  close 
reach  of  store  cashiers.  i2i  placing 
tobacco  products  behind  onlv  one  or 
two  checkout  lines,  similar  to  the  "cash 
only"  or  "less  than  10  items"  lines 
commonly  found  in  supermarkets,  (3) 
dispensing  tobacco  prowducts  from  a 
controlled  area  of  the  store,  where  store 
emplovees  also  conduct  other 
administrative  or  customer-service 
tasks,  or  (4)  installing  a  signaling 
system,  wherebv  assigned  store  clerks 
bring  requested  tobacco  products  to 
individual  checkout  stations.  Each 
store's  physical  configuration  dictates 
the  most  cost-effective  approach,  but  at 
least  one  regional  survey  found  that 
retail  outlets  readily  complied  with 
comparable  local  ordinances  without      ' 
architectural  remodeling  or  substantial 
refitting  of  checkout  counters  or  store 
aisles.  "2 


"»  Kropp,  R.,  "A  Position  Paper  on  Reducing 
Tobacco  Sales  to  Minors  by  Prohibiting  the  Sale  of 
Tobacco  Products  by  Means  of  Self-Service 
Merchandising  and  Requiring  only  Vendor-Assisted 
Tobacco  Sales,"  North  Bay  Health  Resources 
Center,  Stop  Tobacco  Access  for  Minors  Project 
(STAMP),  Peuluma.  CA,  p.  5.  November  3. 1994. 
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Because  prevailing  business^ractice 
is  for  tobacco  manufacturers  to  assist 
and  even  pay  for  most  product  display 
equipment,  ^'^  FDA  had  assumed  that 
manufacturers  would  share  with 
retailers  any  expense  of  relocating 
displays  and  that  the  majority  of  the 
costs  would  be  to  relocate  self-service 
displays  for  cartons.  FDA  estimated  one- 
time costs  of  S22  million  to  be  shared 
by  manufacturers  and  retailers  and 
additional  annual  operating  costs  of  $14 
million  to  be  incurred  by  retailers  (all  in 
1994  dollars)  In  stark  contrast,  the 
Barents  Group  projected  one-time  costs 
of  from  $558  to  $780  million  in  1996 
dollars  ($520  to  $728  million  in  current 
dollarsi,  with  62  percent  attributed  to 
the  replacement  of  display  items  by 
retailers  and  the  remaining  38  percent  to 
manufacturers  due  to  "time  costs 
involved  m  removing  banned  display 
and  promotional  items,  whether  the 
work  would  be  performed  directly  by  a 
manufacturer's  employee  or 
subcontracted  out  to  a  display 
distributor  "  As  explained  below,  FDA 
&nds  that  many  aspects  of  the  Barents 
Group's  estimates  are  seriously  flawed. 
Nevertheless,  the  agency  has  adopted 
the  basic  framework  of  that  analysis  and 
its  revised  estimates  reflect  the  Barents 
Group's  methodology  and  data,  unless 
specifically  modified  as  discussed 
below 

a.  The  Barents  Group's  methodology. 
The  Barents  Group's  cost  projections 
were  based  on  estimates  of  an  average 
outlet  cost  for  each  of  seven  outlet 
categories  Each  average  outlet  cost  was 
multiplied  by  the  total  number  of 
outlets  of  that  category  in  the  United 
States  to  produce  national  cost 
estimates.  The  actual  outlet  cost  data 
were  collected  by  A.  T.  Kearney,  Inc., 
still  another  business  consulting  firm. 
The  Barents  Group  explained  that: 

|0]ur  estimates  are  based  on  a  compliance 
audit  study  conducted  especially  for  this 
purpose  by  A.  T,  Kearney,  Inc.  A.  T.  Kearney 
performed  an  in-depth  study  of  the  actions 
and  efforts  that  would  be  required  of  tobacco 
manufacturers'  representatives,  of  point-of- 
sale  display  item  distributors,  and  of  tobacco 
retailers  in  order  to  bring  stores  into 
compliance  with  the  proposed  regulations. 
Detailed  surveys  were  conducted  of  seven 
categories  of  retail  outlets  in  five  U.S. 
metropolitan  areas,  for  a  total  of  88  retail 
outlets.  Surveyors  performed  a  detailed 
inventory  of  the  many  types  of  tobacco 
product  displays  and  promotional  materials 
which  are  currently  found  in  stores.  The 
surveyors  noted  which  items  would  need  to 
be  modified  or  replaced. 

A.  T.  Kearney  reportedly  completed  a 
comprehensive  on  site  compliance 


s"/ef. 


protocol  checklist  at  88  establishments 
randomly  selected  in  5  general  regions 
of  the  United  States.  The  individual 
display  items  were  grouped  into  41 
discrete  item  categories  and  a  lengthy 
discussion  of  the  methodology  and 
results  are  presented  as  a  Technical 
Appendix  to  the  Barents  Group's 
comments. 

b.  The  Barents  Groups's 
miscalculations.  To  evaluate  these 
results,  FDA  carefully  reviewed  the  A. 
T.  Kearney  survey  data  and  the  Barents 
Group's  extrapolation  procedures  and 
attempted  to  replicate  the  aggregate 
estimates.  In  doing  so,  numerous 
computational  discrepancies  were 
identified.  For  example,  in  calculating 
retailer  time  costs,  the  Barents  Group 
intended  to  use  an  estimated  retail 
employee  wage  of  $9.51,  but  in  fact  used 
the  estimated  wage  for  a  manufacturer's 
sales  representative  of  $25.70.  (See 
Appendix  Table  "Initial  Compliance 
Effort  Costs  per  Retail  Store.")  Also,  the 
Barents  Group's  calculations  relied  on 
incorrectly  transposed  data  for  the 
average  number  of  disposable  displays 
per  store  and  miscalculated  compliance 
effort  costs  for  five  of  the  seven  types  of 
business.  Further,  A.  T.  Kearney 
reported  that  only  one-third  of  the 
lighted  signs  and  clocks  would  need  to 
be  replaced  by  retailers,  but  the  Barents 
Group's  calculations  asstuned  that  all 
would  be  replaced.  Finally,  A.  T. 
Kearney  reported  that  retailers  would 
not  replace  most  promotional  posters, 
signs  and  displays,  but  the  Barents 
Group's  calculations  assigned  each  $85 
in  replacement  costs.  Correcting  these 
errors  reduces  the  Barents  Group's  low 
and  high  cost  estimates  by  $77  and  $108 
million,  respectively. 

Even  more  important,  in  aggregating 
the  unit  costs  for  "Compliance  Activity 
No.  19 — Remove  and  replace  interior 
newsstands  and  shopping  basket  racks 
and  baskets  and  shopping  carts,"  A.  T. 
Kearney  committed  a  major  error  that 
dominates  the  aggregated  cost  totals.  In 
discussing  the  costs  for  this  item,  A.  T. 
Kearney  focused  on  the  need  to  replace 
shopping  basket  racks,  which  "•  •  * 
are  fiw-standing  units  and  contain 
about  20  shopping  baskets,  that  also 
contain  the  name  or  logo  of  the  cigarette 
manufacturer."  Although  it  seems 
probable  that  the  logos  or  brand  names 
affixed  to  these  items  could  be  either 
removed  or  obscured,  the  survey  data 
indicate  that  six  supermarket/grocery 
stores,  three  convenience  stores,  two 
tobacco  stores  and  one  convenience 
store  with  gas  would  replace  shopping 
basket  racks.  The  detailed  survey  data 
for  supermarket/grocery  stores. 


however,  reveal  that  one  store 
supposedly  possessed  71  racks,  two 
stores  50  racks,  and  the  remaining  three 
stores  41,  32.  and  10  racks,  respectively. 
Even  a  casual  review  of  these  data 
suggests  that  individual  hand-held 
shopping  baskets  rather  than  basket 
racks  were  counted.  Indeed,  an  FD.'\ 
contractor  visited  the  five  Washington, 
DC  area  outlets  in  which  A.  T.  Kearney 
observed  the  largest  number  of  racks 
and  found  scores  of  plastic  hand-held 
baskets  adorned  with  simple  advertising 
stickers,  but  only  a  few  basket  racks,  ^i* 

Although  the  advertising  on  these 
plastic  baskets  could  easilv  be  removed 
or  covered,  or  new  plastic  baskets 
purchased  quite  inexpensively,  the 
Barents  Groups  calculations 
inadvertently  assumed  that  a 
distribution  services  contractor  would 
be  hired  to  remove  each  plastic  hand- 
held shopping  basket  at  a  fee  of  $45 
apiece  and  that  a  retailer  would  spend 
30  minutes  plus  an  additional  $89 
replacement  fee  for  each  plastic  hand- 
held shopping  basket  in  its  possession. 
Thus,  the  estimated  cost  attributed  to 
each  hand-held  basket  was  $138  and  the 
cost  for  just  the  one  outlet  reporting  71 
shopping  baskets  totaled  $9,850. 
Extrapolating  to  each  outlet  category, 
the  A.  T.  Kearney  results  implied  that 
removing  and  replacing  plastic  hand- 
held baskets  would  cost,  on  average, 
over  $1,300  for  each  supermarket/ 
grocery  store  and  $300  for  each 
convenience  store  in  the  United  States. 
Its  projected  costs  for  removing  and 
replacing  the  hand-held  shopping 
baskets  in  all  supermarket/grocery 
stores  in  the  United  States  ranged  from 
$163  miUion  to  $229  million.  For  all 
outlet  types,  costs  for  these  hand-held 
baskets  were  estimated  at  $194  to  $271 
million,  or  43  percent  of  the  national 
point-of-sale  costs  estimated  by  the 
Barents  Group. 

Based  on  site  visits,  FDA  modified 
Kearney's  field  data  for  the  correct 
number  of  shopping  basket  racks  in  the 
Washington,  DC  area  establishments. 
Furthermore.  FDA  contractors 
determined  that  the  hand-held  shopping 
baskets  could  easily  be  modified  by  a 
marketing  representative,  who  would 
take,  at  most,  5  minutes  to  affix  new 
stickers  on  each  basket  or  rack.  For  a 
rack  of  20  baskets,  this  task  was 
estimated  to  take  a  total  of  105  minutes, 
plus  about  $42  for  stickers.  These 
adjustments  reduce  the  Barents  Group's 
estimated  one-time  costs  by  $180  to 
$252  million. 


'"Buck,  E.,  "Site  Visit  Report,"  April  24, 1996. 
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c.  The  Barents  Group's  extrapolation 
procedure.  The  Barents  Group 
contributed  still  another  bias  by  their 
method  of  extrapolating  these  survey 
results  to  the  assiuned  range  of  500,000 
to  700.000  retail  establishments.  A.  T. 
Kearney  surveyed  stores  in  only  seven 
business  categories:  General 
Merchandise,  Supermarket/Grocery, 
Tobacco  Specialty,  Convenience  Store 
vdthout  Gas,  Convenience  Store  with 
Gas.  Service  Station,  and  Drug  Store.  To 
represent  all  affected  outlets,  the 
Barents  Group  apportioned  the  full 
upper  and  lower  bounds  for  their 
estimated  number  of  establishments 
[500.000  and  700,000)  among  10 
business  categories  "based  on  the 
fractions  they  represent  in  the  Census 
sample  of  with-payroll  retail  stores 
selling  tobacco  products."  (Eating 
Places,  Drinking  Places,  and 
^'^^itescellaneous  Retailers  were  added  for 
this  outlet  allocation,  but  were  assigned 
no  costs  because  they  are  not  "  *   *   *  the 
types  of  retail  outlets  where  the  vast 
majority  (more  than  90  percent)  of 
tobacco  product  sales  occur  and  where 
promotional  items  are  most  prevalent." 
That  is.  the  Barents  Group  used  a 
proportional  adjustment  to  raise  each 
establishment  category  count  so  that  the 
lower  and  upper  bound  totals  sum  to 
500.000  and  700,000,  respectively.  The 
estimated  number  of  establishments  in 
each  category  was  then  multiplied  by 
the  average  cost  for  each  business 
category  using  data  from  the  A.  T. 
Kearney  site  visits. 

The  implications  of  these 
inappropriate  establishment  number 
extrapolations  are  considerable.  For 
example.  A.  T.  Kearney  svu^feyed  a 
sample  of  10  outlets  from  its  first 
business  category — General 


Merchandise  Stores.  These  10  outlets, 
which  include  three  K-Mart  and  two 
Wal-Mart  stores,  averaged  over  84,000 
square  feet  of  space,  with  the  smallest 
store  measiuing  40,000  square  feet.  The 
U.S.  Census  reports  only  12,117  such 
estabUshments  with  payroll.  The 
Barents  Group's  proportional 
adjustment  automatically  expanded  this 
oudet  type  count  to  between  21.299  and 
29,818.  (See  Barents  Group's  Appendix 
Table.)  Thus,  to  generate  a  national 
estimate  of  costs,  the  Barents  Group 
applied  the  cost  per  establishment  for 
its  sample  of  very  large  general 
merchandise  stores  to  roughly  double 
the  number  reported  in  the  U.S.  Census 
for  such  establishments  with  payroll. 
This  methodology  inappropriately  bases 
the  per  outlet  cost  for  thousands  of 
small  nonpayroU  and  nonretail  outlets 
on  the  per  outlet  cost  reported  for  very 
large  general  merchandise  stores. 

The  identical  problem  holds  for  the 
Barents  Group's  projection  of  the  A.  T. 
Kearney  survey  sample  of  27 
Supermarket/Grocery  stores.  Although 
this  sample  includes  a  few  moderately 
sized  establishments  (1  less  than  1,000 
square  feet  and  4  less  than  5,000  square 
feet),  21  of  the  establishments  exceed 
10,000  squfire  feet  and  the  average  sized 
facility  is  almost  35,000  square  feet. 
Nevertheless,  the  Barents  Group's 
apportionment  procedure  inflates  the 
nimiber  of  establishments  in  this 
category  from  the  U.S.  Census  estimate 
of  71.240  with  payroll  to  125.222  and 
175,311.  on  the  dubious  assiunption 
that  thousands  of  small  nonpayroll  or 
other  nonretail  estabUshments  are  best 
represented  by  the  A.  T.  Kearney  sample 
of  mostly  large  supermarkets/grocery 
stores. 


FDA's  fundamental  concern  is  not 
with  the  Barents  Group's  estimate  of 
500,000  to  700,000  affected 
establishments  (although  the  upper 
boimd  of  this  estimate  should  be 
600.000.  because  there  would  be  no 
display  relocation  costs  for  the 
additional  100,000  outlets  assumed  to 
be  established  at  existing  vending 
machine  locations),  but  with  the 
allocation  of  the  small  establishments 
among  the  largest  business  categories 
surveyed  by  A.  T.  Kearney.  To  offset 
this  bias.  FDA  reallocated  the  number  of 
establishments  in  the  business 
categories  used  to  extrapolate  the  outlet 
cost  estimates.  As  shown,  in  Table  5. 
FDA  takes  the  number  of  establishments 
in  the  first  two  business  categories — 
General  Merchandise  and  Supermarket/ 
Grocery  stores — directly  from  the  U.S. 
Census  number  of  establishments  with 
payroll,  because  there  would  be  very 
few  nonpayroll  or  nonretail 
estabUshments  equivalent  to  those 
surveyed.  For  ouUet  extrapolation 
purposes,  FDA  assigns  its  estimated 
number  of  nonpayroll  estabUshments  in 
these  two  business  categories  to  the 
Convenience  Store  category,  on  the 
assimiption  that  this  category  is  most 
representative  of  the  small 
estabUshments  excluded  from  the 
Census  product  line  data.  Although  the 
Barents  Group  omitted  all  costs  for 
Eating  Places.  Drinking  Places,  and 
Miscellaneous  Retail  Stores.  FDA 
groups  these  outlets  under  Other 
EstabUshments  and  assumes  certain 
minimal  costs,  as  explained  below.  This 
redistribution  of  the  estabUshment 
category  groupings  reduces  the  Barents 
Group's  low  cost  estimate  by  $65 
million  and  its  high  cost  estimate  by 
$170  milUon. 


TABLE  5.— ESTIMATED  NUMBER  OF  ESTABLISHMENTS  REMOVING  SELF-SERVICE  AND  OtHER 

PROHIBITED  RETAIL  DISPLAYS 


Kind  of  Business 

Number  of  Retail  Estab- 
lishments with  Payroll 
SeiRrn  Tobacco  Prod- 
ucts Over-the-Counter 

Estimated  Number  of 
Retail  Establishments 
without  Payroll  Selling 
Tobacco  Products  Over- 
the-Counter 

Estimated  Total  Number 
of  Establishments  Sell- 
ing Tobacco  Products 
Over-the-Counter 

A.  T.  Kearney  Categories: 

Genera'  Merchandise 
Supermarket  Grocery 
Convenience  Stores 
Convenience  Stores  witti  Gas 
Service  Stations 
Drug  Stores 
Tobaccc  Stores 
Otner  EstaoiisHfTients 

12,117 
71,240 
29,400 
51.913 
37.958 
29.046 
1.477 

_(A) 
-(B) 

64,345  <c) 

-(D) 

7,581 
1.829 

-<E) 

12.117 
71,240 
93,745 
51.913 
45.539 
30.875 
1.477 
201.012  <F) 

Total 

233.151 

73.755 

507.918 

(A)  Variety  and  miscellaneous  general  merchandise  stores  are  tallied  as  convenience  stores. 

(B)  Food  stores  are  tallied  as  convenience  stores. 
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(C>  This  category  includes  tooc.  variety   arxj  miscellaneous  generaJ  merchandise  stores.  The  1992  Nonemptoyer  Statistics  Series  does  not 
provide  information  about  convenience  stores  without  payroll.  ^^ 

(D)  The  1992  Nonemptoyer  Statistics  Senes  does  not  provide  mfomiation  about  estaWishments  without  payrotl  for  this  category 

(E)  The  1992  Nonemptoyer  Statistics  Senes  does  not  provide  information  about  estaWishments  without  payroll  for  this  category 

(F)  Includes  retail  establishments  excluded  from  ttie  Kearney  field  audit  and  other  establishments  selling  tobacco  products  over-the-counter 


d.  Further  modifications.  The  Barents 
Group  faulted  FDA  for  not  including 
costs  for  the  removal  of  banned  display 
items  or  for  the  i^placement  of  banned 
point-of-sale  promotional  materials. 
Their  estimates  assumed  that 
manufacturers  alone  would  bear  these 
costs,  since  the  proposed  regulation 
required  that  manufacturers  remove  all 
prohibited  advertising  displays.  The 
final  regulation,  however,  places  this 
responsibility  on  the  owners  of  the 
displays,  which  may  frequently  be  the 
retail  establishments.  FD.^  cannot 
forecast  the  ultimate  distribution  of 
display  ownership,  but  in  view  of 
current  business  practices,  assumes  that 
the  manufacturer  representatives  will  at 
least  participate  in  the  removal  process. 
Nevertheless,  this  change  in  regulatory 
responsibility  is  likely  to  shift  a  greater 
share  of  the  cost  burden  to  retailers. 

On  the  other  hand,  the  Barents  Group 
assumed  that  retailers  alone  would 
replace  those  promotional  items  having 
a  utihtarian  function,  including  display 
cases,  signs,  shopping  carts  or  baskets, 
newspaper  racks,  ash  trays,  and  clocks. 
FDA  believes  that  this  assumption  is 
unfounded,  because  manv  retailers  will 
modify  rather  than  replace  these  items 
and  many  manufacturers  will  share  the 
replacement  burden  with  retailers.  For 
example,  one  report  describing  the 
results  of  a  local  self-service  ban 
indicated  that,  "tobacco  distributors  and 
tobacco  company  sales  representatives 
furnished  behind-the-counter  shelving 
and  locking  cases  for  tobacco  products    " 
to  retailers  at  no  charge  in  order  to  assist 
retailers  comply  with  self-service/ 
vendor-assisted  regulations."  ^is  Again, 
however,  the  future  allocation  of  these 
costs  among  manufacturers  and  retailers 
is  unknown.  For  its  initial  estimates, 
except  as  explained  below,  FDA 
maintains  the  Barents  Group's 
assumptions  that  removal  costs  are 
primarily  borne  by  the  manufacturer 
and  replacement  costs  by  the  retailer.  In 
fact,  both  cost  categories  will  be  shared 
and  the  implications  of  these 
assumptions  are  illustrated  below 
through  sensitivity  analysis. 


1"  Kiopp.  R.,  'A  Position  Paper  on  Reducing 
Tobacco  Sales  to  Minors  by  Prohibiting  the  Sale  of 
Tobacco  Products  by  Means  of  Self-Service 
Marchandising  and  Requiring  only  Vendor-Assisted 
Tobacco  Sales,"  North  Bay  Health  Resources 
Center.  Stop  Tobacco  Access  for  Minors  Project 
(STAMP).  Petal  uma,  CA.  p.  5.  November  3.  1994. 


In  February  1996,  economic 
consultants  to  FDA  attempted  to 
replicate  the  A.  T.  Kearney  field  audit 
in  Boston  (the  Eastern  Research  Group, 
Inc.  (ERG),)  3i»  and  in  Washington,  DC 
(an  independent  contractor).  While  most 
observations  of  the  number  of  affected 
display  cases  were  reasonably 
consistent  with  the  A.  T.  Kearney 
findings,  the  observed  number  of 
exterior  and  interior  promotional 
materials  deviated  significantly  from  the 
A.  T.  Kearney  audit  data.  One 
explanation  may  be  that  the  seasonal 
items  available  at  the  end  of  November 
had  been  removed  by  the  following 
February.  As  a  result,  FDA  has  not 
adjusted  its  calculations  to  account  for 
these  discrepancies  (except  for  the  cost 
of  basket  racks  in  the  Washington.  DC 
stores),  but  used  certain  insights  from 
these  visits  to  revise  the  Barents  Group's 
unit  cost  assumptions,  as  follows: 

(i)  The  agency  rejects  the  Barents 
Group's  asstunption  that  retailers  rather 
than  mantifacturers  will  bear  the  costs 
of  replacing  promotional  unattached 
coimter  displays.  Because  many  of  these 
items  will  be  moved  to  visible  locations 
behind  coimters,  it  is  far  more  likely 
that  manufacturers,  not  retailers,  would 
pay  for  replacements.  For  its  revised 
estimate,  therefore,  FDA  assumes  that 
manufactiuers  will  pay  replacement 
costs  for  unattached  counter  displays. 
Although  total  costs  are  unchanged,  this 
assimiption  increases  the  costs  for 
manufacturers  by  $17  million  and 
decreases  the  costs  for  retailers  by  an 
equal  amount. 

(ii)  A.  T.  Kearney  and  the  Barents 
Group  contradict  themselves  on  the  cost 
of  removing  disposable  display  cases.  A. 
T.  Kearney  describes  these  imits  as 
temporary  displays  "frequently  foimd  in 
association  with  promotional  offerings, 
sales,  or  seasonal  themes,"  but  assumes 
that  retailers  will  replace  them  with 
permanent  self-standing  retail  pack 
cases  at  $250  each.  In  contrast,  the 
Barents  Group  calculations  imply  that  a 
distribution  services  company  will 
remove  each  display  for  a  fee  of  $150 
and  retailers  will  replace  each  item  for 
$50.  FDA  agrees  with  the  Barents  Group 
that  retailers  will  not  replace  temporary 
imits  with  permanent  retail  pack  cases. 


"•••ERG'S  Review  of  Docket  Materials 
Concerning  FDA's  Proposed  Regulations  Covering 
Tobacco  ProducU:  Final  Site  Visit  Report,"  Eastern 
Research  Group,  April  22, 1996. 


Moreover,  if  a  marketing  representative 
can  throw  away  free-standing  ash  trays 
filled  with  sand,  as  noted  by  A.  T. 
Kearney,  then  a  marketing 
representative  can  also  dismantle  and 
throw  away  disposable  displays  made  of 
cardboard  and  plastic.  FDA  estimates, 
therefore,  that  instead  of  hiring  a 
distribution  services  company,  the 
manufacturer's  representative  will  take 
no  more  than  15  minutes  to  remove 
each  disposable  unit,  install  a  new 
unattached  counter  display  and  restock 
any  excess  inventory  in  a  nonself- 
service  area.  This  assumption  decreases 
the  estimated  one-time  costs  by  $7 
million. 

(iii)  The  A.  T.  Kearney  cost-estimating 
methodology  for  the  self-service  ban 
implies  that  store  modifications  take 
place  in  a  sequential  pattern,  with  no 
allowances  for  economies  of  scale.  For 
example,  the  outlet  cost  for  hiring  a 
distribution  services  contractor  to 
relocate  or  replace  display  cases  was 
calculated  as  a  fixed  multiple  of  the 
number  of  cases  to  be  removed,  even 
though  many  estabUshments  must 
remove  several  display  cases.  This 
approach  overstates  costs  by  ignoring 
the  significant  scale  economies 
achievable  by  performing  all 
comphance  activities  at  one  time.  Thus, 
FDA  modified  A.  T.  Kearney's 
distribution  services  costs  for  the 
removal,  relocation  and  installation  of 
small  attached,  retail  pack,  and  carton 
self-service  display  cases  by  assuming 
that  the  first  display  unit  in  an  outlet 
would  be  removed  at  a  unit  charge  of 
$90,  $150,  or  $185,  respectively,  but  that 
each  additional  unit  would  be  removed 
at  one-half  of  these  costs.  For  those 
stores  with  different  sizes  of  display 
cases,  the  first  unit  was  assumed  to  be 
the  most  expensive  to  remove  (e.g.,  a 
carton  display  would  be  considered  the 
first  item  when  there  is  also  a  retail  pack 
display  or  a  small  attached  display). 
Adjusting  for  these  scale  economies 
reduces  the  estimated  total  costs  by  $15 
milhon. 

(iv)  A.  T.  Kearney  assumed  that  many 
promotional  items,  such  as  signs  and 
clocks,  would  be  removed  by  a 
distribution  services  company  hired  by 
the  manufacturer,  FDA's  consultants, 
however,  found  that  almost  all  of  the 
promotional  material  observed  could  be 
easily  removed  or  modified  by  retail 
personnel  or  marketing  representatives. 
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For  example,  rather  than  needing  a 
contractor  to  remove  the  lighted  sign  in 
one  of  the  sampled  outlets,  ERG  found 
that  the  front  panel  was  easily 
removable  and  could  be  quickly 
replaced  by  an  acceptable  panel. 
Although  a  few  signs  may  require 
substantial  time  to  dismantle,  most  of 
these  items  will  take  just  a  few  minutes 
to  remove.  To  account  for  this  range, 
>^'DA  assumes  that  a  manufacturer's 
representative  will  take  15  minutes  to 
remove  and  dispose  of  the  various 
exterior  signs,  banners,  clocks  and  news 
stand  displays,  as  well  as  the  interior 
lighted  signs  and  clocks,  lowering  total 
costs  by  $27  million. 

(v)  A.  T.  Kearney  assumed  that  many 
display  cases  located  in  nonself-service 
areas  would  be  removed  and  replaced, 
because  of  improper  advertising.  They 
assumed  that  the  manufactvuer  would 
pay  for  the  removal  of  the  old  case  and 
the  installation  of  the  new  case,  but  that 
the  retailer  would  purchase  the  new 
display  case.  Contrary  to  this  finding, 
FDA  consultants  found  no  sites  in  the 
Boston  or  Washington.  DC  regions 
where  it  was  necessary  to  replace 
nonself-service  displays.  Because  in 
each  instance,  all  visible  advertising 
could  be  altered  or  obscured,  retailers 
would  almost  always  opt  to  cover 
impermissible  advertising  rather  than  to 
purchase  new  display  cases  costing  up 
to  $300.  Accordingly.  FDA  estimated 
that  it  would  take  15  minutes  and  $5 
worth  of  stickers  to  cover  each  small 
attached  display;  25  minutes  and  $10 
worth  of  stickers  to  cover  each  retail 
pack  display;  and  35  minutes  and  $15 
worth  of  stickers  to  cover  each  carton 
display.  This  modification  decreases 
total  costs  by  $20  million. 

(vi)  Even  though  the  A.  T.  Kearney 
audit  identified  a  number  of  self-service 
display  cases  that  did  not  fit  in  the 
nonself-service  area  but  could  be 


retrofitted  with  locks,  the  Barents  Group 
did  not  include  cost  estimates  for  these 
items.  FDA  estimates  that  it  would  take 
30  miuutes  of  retailer  time  and  cost 
about  $10  for  materials  to  add  a  lock  to 
these  display  cases,  increasing  the  total 
one-time  costs  by  $1.5  million. 

(vii)  In  its  analysis  of  the  1995 
proposed  regulation,  FDA 
acknowledged  that  the  required 
reconfiguration  of  tobacco  displays  may 
also  impose  added  labor  costs  for  some 
purchase  transactions,  especially  for 
those  stores  that  move  inventory  to 
areas  located  away  fix)m  employee  work 
stations.  On  the  assumption  that  the  ban 
on  self-service  tobacco  displays  would 
require  10  seconds  of  additional  labor 
time  for  75  percent  of  all  retail 
transactions  involving  cartons.  FDA  had 
estimated  costs  of  about  $14  million  per 
year.  Although  a  few  comments 
indicated  that  the  self-service  ban 
would  increase  labor  costs,  the  Barents 
Group  did  not  include  such  costs  in  its 
assessment.  Nevertheless,  FDA  believes 
that  some  establishments,  particularly 
those  selling  a  substantial  number  of 
cigarette  cartons  that  could  not  be  stored 
within  easy  reach  of  a  checkout  station, 
could  experience  increased  annual  labor 
costs.  Thus,  FDA  recalculated  its 
estimate  based  on  the  updated  retail 
employee  compensation  rate  of  $9.51 
suggested  by  the  Barents  Group  and  the 
new  site  visit  data  from  the  A.  T. 
Kearney  study,  which  imply  that  only 
about  40  percent  of  cigarette  cartons  are 
purchased  at  establishments  that  sell 
cigarette  cartons  from  self-service  areas. 
These  adjustments  project  additional 
annual  labor  costs  of  about  $10.9 
million  per  year,  ^i^ 


Except  for  those  adjusimenis,  FDA 
used  the  information  found  in  the  A.  T. 
Kearney  field  aUdit  to  develop  its 
revised  estimate.  For  comparison,  the 
original  Barents  Group  estimates  of  the 
number  of  establishments  and  one-time 
point-of-sale  costs  (corrected  for 
miscalculations  as  described  above)  are 
shown  in  Table  6  and  FDA  estimates  of 
one-time  costs  in  Table  7.  Detailed 
stunmaries  of  the  FDA  one-time  cost 
estimates  are  presented  in  Table  8  and 
Table  9  and  indicate  that  costs  related 
to  self-service  display  cases  comprise  73 
percent  of  the  total,  followed  by  18 
percent  for  promotional  materials  and  9 
percent  for  nonself-service  display 
cases.  As  explained  above,  these 
estimates  assume  that  manufacturers 
will  bear  the  cost  of  removing  all 
promotional  items  and  retailers  will 
bear  the  cost  of  replacing  mgst 
functional  items.  Because  the  regulation 
places  the  removal  responsibility  on 
ov^rners  of  the  materials,  FDA  does  not 
know  how  these  obligations  will  be 
divided.  However,  if  retail  outlets, 
rather  than  manufacturers,  must  remove 
these  items,  the  overall  cost  to 
manufacturers  falls  by  about  $47  million 
and  the  cost  to  retailers  increases  by 
about  $17  million.  (Retail  compensation 
rates  are  about  one-third  of 
manufacturer  rates,  according  to  the 
Barents  Group  data).  The  following 
discussion  describes  specific 
compliance  costs  for  each  outlet 
category. 

BILLING  CODE  4ieO-01-F 


'"  Derived  from  assumption  that  10  percent  of 
carton  transactions  are  for  multiple  (2)  cartons,  and 
that  cartons  constitute  S5  percent  of  tobacco  sales 
at  supermarket/grocery  stores,  general  merchandise 
stores,  drug  stores,  and  tobacco  stores,  and  10 


percent  of  tobacco  sales  at  other  outlets.  Tobacco 
sales  data  from  1992  Census  of  Retail  Trade,  pp.  3- 
31.  Kearney  site  visits  found  that  80  percent  of 
general  merchandise  stores,  33  percent  of 
supermarket/grocery  stores,  25  percent  of 
convenience  stores,  17  percent  of  service  stations, 
30  percent  of  drug  stores,  42  percent  of  tobacco 
stores  had  self-service  carton  display  cases. 
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e  Genera]  merchandise  stores.  None 
of  the  general  merchandise  stores  in  the 
A.  T.  Kearney  sample  had  exterior 
promotional  materials  and  onlv  a  few 
had  interior  promotional  materials. 
Eighty  percent  of  the  stores  had  only 
self-service  displays,  with  carton 
displays  more  numerous  than  pack 
displays  at  these  locations  The  average 
per  facility  one-time  costs  estimated  by 
FDA  were  $919  Overall,  97  percent  of 
the  outlet  costs  related  to  the 
replacement  of  self-service  display 
cases,  although  in  some  general 
merchandise  stores,  tobacco  products 
were  stocked  on  shelves  rather  than  in 
special  display  cases,  which  suggests 
that  the  costs  for  this  business  category 
may  be  overstated. 

f.  Supermarket/grocery.  Unlike 
general  merchandise  stores, 
supermarkets  had  significant 
promotional  materials.  While  both 
packs  and  cartons  were  sold  at  most 
locations,  over  75  percent  of  the  stores 
already  had  nonself-service  display 
areas.  FDA  estimates  per  facility  costs  at 
S810.  Self-service  display  case  removal 
and  replacement  amount  to  85  percent 
of  the  total  cost,  whereas  promotional 
materials  account  for  14  percent. 
Conmienting  on  the  feasibihty  of  the 
proposed  FDA  self-service  ban,  the  Food 
Marketing  Institute  argued  that  most 
retail  food  stores  do  not  have  adequate 
space  at  checkout  lines  for  tobacco 
products  and  rejected  the  practicabiUty 
of  alternative  procedures.  They 
suggested  that  the  only  option  available 
to  many  food  retailers  would  be  to 
remodel  and  set-up  a  controlled  area  for 
the  sale  of  tobacco  products,  costing  up 
to  $50,000  per  store.  The  A.  T.  Kearney 
audit,  however,  found  that  a  majority  of 
supermarketygrocery  stores  have  already 
installed  nonself-service  areas  for 
tobacco  products  and  would  not  need  to 
reconfigure  their  stores.  While  some 
establishments  will  incur  cofets  above 
the  average,  the  A.  T.  Kearney  site  visit 
data  suggest  that  most  stores  could 
comply  by  either  moving  inventory  to 
nonself-service  areas  or  by  purchasing 
new  displays  that  are  compatible  with 
existing  store  configurations. 

g.  Convenience  stores.  Stores  in  this 
category  exhibited  numerous  interior 
and  exterior  promotional  items.  All  of 
the  convenience  stores  surveyed  had 
nonself-service  display  cases  and  50 
percent  had  carton  displays.  FDA 
estimates  per  facifity  costs  of  $364. 
Costs  for  removing  and  replacing  self- 
service  display  cases  made  up  59 
percent  of  the  total,  while  costs  for 
promotional  materials  and  nonself- 


-service display  cases  were  28  percent 
and  14  percent,  respectively. 

The  National  Association  of 
Convenience  Stores  (NACS)  Suited 
FDA  on  its  assumption  that  the  main 
cost  of  the  self-service  ban  would  be  to 
relocate  tobacco  product  inventory, 
contending  that  their  members  would 
incur  thousands  of  dollars  in 
reconfiguration  costs.  According  to 
NACS: 

lijt  is  lajgely  irrelevant  that  retailers 
already  keep  packs  t)ehind  the  counter.  Many 
NACS  members  keep  large  quantities  of 
packs  and  cartons  in  self-service  displays  and 
would  have  to  reconfigure  their  stores  to 
comply  with  the  ban  on  self-service  sales. 
Based  on  an  estimate  from  one  member 
with  a  high  volume  of  self-service 
cigarette  sales,  NACS  suggested  it  could 
cost  $4,320  and  $10,120,  respectively,  to 
reconfigiue  a  newer  and  older 
convenience  store. 

Based  on  other  evidence,  however, 
FDA  does  not  believe  that  a  large 
number  of  stores  will  be  forced  to 
undergo  extensive  modifications  and 
finds  that  most  convenience  stores  can 
adequately  adapt  space  either  behind  or 
above  checkout  counters.  As  noted 
earlier,  one  regional  survey  reported 
that  retail  outlets  readily  compUed  with 
local  self-service  restrictions  without 
architectural  remodeling  or  substantial 
refitting  of  checkout  counters  or  store 
aisles,  ^i*  Space  above  counters  is 
typically  available  for  display  cases 
either  by  suspending  a  case  from  the 
ceiling  or  by  supporting  a  case  on  beams 
from  the  counter.  In  its  siuvey,  A.  T. 
Kearney  found  at  least  some  tobacco 
products  sold  from  nonself-service 
space  in  every  convenience  store. 
Although  it  is  possible  that  stores  might 
incur  added  inventory  handUng  costs  if 
this  space  were  smaller  than  optimal, 
FDA  concludes  that  major 
reconfiguration  would  rarely  be 
required  and  relies  on  the  A.  T.  Kearney 
survey  data,  as  adjusted,  to  project 
average  costs  for  this  sector. 

h.  Convenience  stores  with  gas.  Like 
convenience  stores  without  gas,  these 
establishments  had  numerous  interior 
and  exterior  promotional  materials. 
About  89  percent  of  the  stores  surveyed 
had  nonself-service  display  cases.  FDA 
estimates  per  facility  costs  of  $213. 
Consistent  with  the  findings  of  the 
Barents  Group,  the  average  outlet  cost 


"■Kropp,  R..  "A  Position  Paper  on  Reducing 
Tobacco  Sales  to  Minors  by  Prohibiting  the  Sale  of 
Tobacco  Products  by  Means  of  Self-Service 
Merchandising  and  Requiring  Qnly  Vendor- 
Assisted  Tobacco  Sales,"  North  Bay  Health 
Resources  Center,  Stop  Tobacco  Access  for  Minors 
Project  (STAMP).  Petaluma.  CA.  p.  5.  November  3. 
1994. 


for  this  sector  is  about  one-half  that  of 
convenience  stores  without  gas. 

In  comments  to  the  1995  prop>osed 
rule,  the  Society  of  Indefwndent 
Gasoline  Marketers  of  America  (SI(^4A) 
did  not  present  specific  data  on  the  cost 
to  their  members,  but  indicated  that 
many  members  would  be  required  to 
reconfigure  their  stores.  They  stated 
that: 

|m|any  SIGMA  members  keep  large 
quantities  of  packs  and  cartons  in  self-service 
displays  and  would  have  to  reconfigure  their 
stores  to  comply  with  the  ban  on  self-service 
sales.  At  a  minimum,  these  members  would 
have  to  install  new  cabinets  to  accommodate 
tobacco  products  behind  the  counter.  Many 
members  would  have  to  enlarge  the  counter 
area  to  make  room  for  the  new  cabinets. 
In  contrast,  the  A.  T.  Kearney  field  audit 
foimd  few  convenience  stores  with  gas 
that  have  self-service  displays,  other 
than  unattached  promotional  coimter 
displays.  Costs  to  remove  or  replace 
promotional  counter  displays  will  be 
borne  primarily  by  manufactiu^rs,  not 
retailers.  In  simi,  the  costs  for  self- 
service  display  cases  amount  to  about 
31  percent  of  the  total,  promotional 
material  30  percent,  and  nonself-service 
display  cases  39  percent. 

i.  Service  stations.  These 
establishments  had  both  interior  and 
exterior  promotional  material.  Seventy- 
five  p)ercent  of  the  locations  surveyed 
had  only  nonself-service  display  cases 
and  one-foiuth  had  carton  displays. 
FDA  estimates  the  per  facility  cost  at 
$122. 

j.  Drug  stores.  Drug  store  outlets  had 
few  exterior  and  interior  promotional 
materials.  As  in  general  meniiandise 
stores,  tobacco  products  were  stocked 
on  shelves  in  some  locations.  Ninety 
percent  of  the  stores  siuveyed  by  A.  T. 
Kearney  already  had  nonself-service 
displays  and  approximately  70  percent 
had  carton  displays.  FDA  estimated 
$160  cost  per  facility  for  this  category  of 
business.  About  93  percent  of  the  total 
one-time  costs  are  for  replacement  of 
self-service  display  cases. 

k.  Tobacco  stores.  These  stores  had 
substantial  promotional  materials  and 
multiple  display  cases.  FDA  estimates 
per  facility  costs  of  $2,175.  About  94 
percent  of  the  costs  are  for  self-service 
display  cases,  with  promotional 
materials  and  nonself-service  display 
cases  dividing  the  remaining  6  percent 
While  not  reflected  in  the  cost  totals, 
these  establishments  may  choose  to 
operate  as  "adult  only"  restricted  areas 
to  avoid  replacing  self-service  display 
cases. 

1.  Other  establishments.  This  category 
includes  eating/ drinking  estabUshments 
and  miscellaneous  retail  stores,  which 
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were  excluded  from  the  A.  T.  Kearney 
audit,  plus  the  estimated  100.000 
nom^tail  establishments  that  sell 
tobacco  products  OTC,  such  as  hotels, 
factories  and  sporting  facilities.  Due  to 
the  low  volume  of  tobacco  product  sales 
at  there  establishments.  FDA  assumed 
that  only  a  small  quantity  of  packs  and 
no  cartons  would  be  sold.  Lacking 
detailed  data.  FDA  assigned  costs  of  $19 
per  outlet,  based  on  the  costs  of 
removing  promotional  materials  and 
relocating  and  replacing  small  attached 
display  cases,  as  reported  for  drug 
stores. 

3.  Label  Changes 

The  final  regulation  requires  that  the 
tobacco  product  package  contain  the 
established  name  of  the  tobacco  product 
in  a  specified  size  FDA  estimated  the 
compliance  costs  for  printing  new  labels 
in  its  earlier  analysis  of  the  proposed 
regulation  and  has  received  no 
comments  that  improve  those  original 
estimates 

Appro.ximately  933  varieties  of 
cigarettes  are  currently  produced  in  the 
United  States,  ^i"  FDA  does  not  have 
information  on  the  number  of  smokeless 
tobacco  varieties,  but  assumes  that  the 
total  number  of  cigarette  and  smokeless 
tobacco  varieties  is  roughly  1,000. 
Because  most  vaneties  of  cigarettes  are 
packaged  in  both  single  packs  and 
cartons,  the  total  number  of  labels  is 
assumed  to  number  about  2.000. 

FD.*L  used  two  approaches  to  estimate 
the  cost  to  industry  of  changing  these 
labels.  The  first  approach  relied  on 
information  compiled  by  The  Research 
Triangle  Institute  (RTI)  for  its  report  to 
FD.^  on  the  cost  of  changing  food 
labels.  320  RTI  reported  a  cost  of  about 
$700  for  a  1 -color  change  in  a 
lithographic  printing  process.  FDA 
multiplied  this  figure  by  4  to  account  for 
a  2-color  change  on  the  actual  warning 
labels  and  an  additional  2  colors  for 
modifications  to  the  existing  label  to 
make  room  for  the  warning  label.  This 
calculation  yielded  incremental  printing 
costs  of  about  S2.800  per  label,  or  $5.6 
million  for  all  2.000  varieties  of  affected 
tobacco  products  Adjusting  this  figure 
downward  by  RTTs  methodology  to 
account  for  the  current  frequency  of 
label  redesign  predicts  that  the  total 
one-time  cost  of  completing  these  label 
changes  within  a  1-year  compliance 


period  would  be  approximately  $4 
million. 

The  second  approach  was  to  use  cost 
information  provided  in  the  regulatory 
impact  analysis  of  a  roughly  comparable 
Canadian  regulation.  ^^^  The  Canadian 
Government  estimated  a  cost  of  $30 
million  to  change  labels  for  about  300 
cigarette  varieties.  Most  Canadian 
cigarettes  are  likewise  sold  in  two  sizes, 
but  about  20  percent  are  also  sold  in  flip 
top  packages.  ^^^  Canadian  labels, 
however,  are  typically  printed  using  a 
graviire  method;  which,  according  to 
RTI,  is  about  3.5  times  as  expensive  as 
the  lithography  process  used  in  the 
United  States.  Adjusting  the  Canadian 
estimate  upward,  to  accoimt  for  the 
larger  nimiber  of  cigarette  and 
smokeless  tobacco  varieties  in  the 
United  States;  and  downward,  for  the 
smaller  number  of  packages  per  variety 
and  the  smaller  cost  of  the  hthography 
printing  process,  provides  a  $17  million 
estimate  for  the  total  cost  of  these  label 
changes. 

4.  Educational  Program 

FDA  may  issue  notification  orders 
under  section  518(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.360h(a))  to  require 
manufacturers  of  cigarettes  and 
smokeless  tobacco  products  to  fund 
consumer  educational  programs.  While 
the  precise  details  of  these  orders  are 
still  under  development,  these  orders 
may  involve  the  achievement  of  specific 
performance  objectives  by  directing 
manufacturers  to  initiate  informational 
pi'ograms  designed  to  transmit  messages 
that  will  reach  the  majority  of  young 
people.  The  1995  proposed  regulation 
directed  manufacturers  to  spend  at  least 
$150  million  annually  on  this  program. 
While  industry  comments  were  critical, 
many  other  comments  suggested  that 
this  figure  was  too  low.  One  comment 
noted  that  $150  million  is  equivalent  to 
about  one  week  of  pro-tobacco 
expenditures  and  another  that  the 
industry  gained  $221  milhon  in  profits 
from  underage  sales.  Still  another 
pointed  out  that  the  current  dollar  value 
of  the  informational  advertising  that  was 
conducted  under  the  Fairness  Doctrine 
would  amount  to  about  $300  miUion  per 
year.  One  study  appears  to  indicate  that 
75  percent  of  adolescents  aged  12  to  17 
could  have  been  reached  in  1985  to 


"»'Tir.  Nicotine,  and  Carbon  Monoxide  of  the 
Smoke  of  933  Varieties  of  Domestic  Cigarettes." 
Federal  Trade  Conamissioa.  1994. 
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Costs  of  Food  labeling  Regulations,"  Final  Report. 
RTI  Project  Number  233U-3972-02  DFR,  January 
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1986  with  multiple  messages  at  a  cost  of 
about  $17  million  a  year.  ^^^  FDA  is  still 
evaluating  various  types  of 
informational  programs,  with  respect  to 
both  effectiveness  and  practicality. 
Before  a  final  decision  is  reached,  the 
agency  will  determine  the  costs  of 
selected  alternatives. 

5.  Restricted  Advertising  and 
Promotional  Activities 

a.  Tobacco  industry.  The 
determination  of  the  societal  costs 

attributable  to  the  restrictions  on 
tobacco  product  advertising  and 
promotion  is  complex.  While  there  is  no 
doubt  that  individual  manufacturers 
realize  enhanced  goodwill  asset  values 
from  advertising  programs,  the  industry 
has  long  held  that  advertising  prompts 
brand-switching,  but  does  not  increase 
aggregate  sales.  Of  course,  if  this  were 
true,  advertising  would  be  unprofitable 
from  the  standpoint  of  the  industry  as 
a  whole  and  reduced  levels  would 
increase  rather  than  decrease  aggregate 
industry  profits.  In  addition,  if  the 
primary  motivation  for  tobacco 
advertising  is  to  promote  brand- 
switching,  then,  as  long  as  all  firms  are 
equally  restricted  from  advertising,  the 
above  mentioned  loss  in  goodwill  value 
will  be  substantially  reduced. 

In  its  comments,  the  tobacco  industry 
claimed  that  tobacco  advertising  and 
promotion  have  virtually  no  effect  on 
youth  consumption,  .although  FDA  does 
not  accept  this  claim,  the  agency  does 
not  consider  the  expected  voluntary 
reduction  in  the  consumption  of  tobacco 
products  to  be  a  societal  cost.  Although 
industry  sales  will  fall,  they  will  reflect 
new  consumer  preferences  and 
consumer  dollars  no  longer  used  on 
tobacco  products  will  be  redirected  to 
other  more  highly  valued  areas.  Thus, 
for  the  most  part,  the  resulting  reduction 
in  industry  sales  are  not  net  costs  and 
the  potential  magnitude  of  this  revenue 
transfer  is  discussed  below  under  the 
heading  of  Distributional  Effects. 
Moreover,  as  shown  in  that  discussion, 
any  short-term  frictional  or  relocation 
impacts  will  be  significantly  moderated 
by  the  gradual  phase-in  of  the  economic 
effects. 

b.  Advertising  industries.  In  its 
original  analysis,  FDA  argued  that 
advertising  and  promotional  restrictions 
will  impose  no  long  term  net  costs  on 
society.  The  Barents  Group's  study 
found  that  the  various  suppliers  of 


"'Bauman,  K.  E..  J.  D.  Brown,  E.  S.  Bryan.  L  A. 
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industry  advertising  will  incur 
substantial  regulatory  costs  It  estimated 
that  illustrative  annual  costs  for  this 
sector  could  reach  $7^2  million  to  S2.17 
billion,  or  up  to  one-half  of  its  estimate 
of  the  total  costs  of  the  FDA  proposal 
Upon  review,  FDA  remains  firmlv 
convinced  that  its  original  position  was 
correct.  That  is.  from  the  standpoint  of 
assessing  societal  costs  and  benefits, 
-educed  revenues  from  tobacco 
advertising  and  promotional  activities 
are  not  net  costs  and  are  appropriately 
considered  a  distributionai  impact. 
Indeed.  FD.A  believes  that  a  strong 
argument  can  be  made  that,  even 
irrespective  of  health  benefits,  these 
advertising  restncljons  will  decrease  net 
societal  costs  by  freeing  productive 
resources  for  alternative  uses.  This  does 
not  imply  that  no  individual  business 
entities  will  be  negatively  impacted. 
Many  of  the  companies  that  currently 
benefit  from  tobacco  promotions  (e.g., 
advertising  agencies,  publishers, 
sporting  event  promoters)  will  suffer 
lost  revenues  and  those  firms  that 
specialize  in  those  activities  may  lose  a 
substantial  part  of  their  business. 
Nevertheless,  from  a  societal 
perspective,  these  losses  will  be 
counterbalanced  by  an  increase  in 
demand  for  other  consumption  and 
investment  goods,  so  that  nontobacco- 
related  entities  will  gain  sales.  Although 
overlooked  in  most  industry  comments, 
this  result  is  acknowledged  within  the 
comments  submitted  for  the  Tobacco 
Institute  by  the  Barents  Group: 

A  key  assuinpUon  in  the  simulations  is 
that,  when  tobacco  product  manufacturers 
decrease  their  advertising  exjjenditures.  the 
money  not  spent  translates  into  increased 
profits  for  the  industry.  The  increased  profits 
ultimately  end  up  in  the  hands  of  the 
compwnies'  owners  (shareholders)  either  as 
direct  payouts  or  as  investments  on  their 
behalf  in  other  lines  of  business.  In  general, 
these  profits  are  ultimately  recycled  into 
increased  consumption  and  investment  by 
the  owners  of  the  companies. 
That  report  also  reveals  the  underlying 
distributional  nature  of  the  impacts  by 
explaining  that  its  modeling 
incorporates  the  assimiption  that: 

*   *   *  in  the  long  run  economic  losses  in 
one  sector  of  the  economy  will  be 
redistributed  to  other  sectors  of  the  economy, 
i.e.,  winners  and  losers  will  generally  balance 
out  for  the  economy  as  a  whole. 
Further  discussion  of  the  impact  of 
these  revenue  transfers  is  included 
below  under  the  section  on 
"Distributional  Effects." 

c.  Retail  sector  In  addition  to  the 
previously  estimated  direct  costs 
associated  with  the  removal  of 
prohibited  point-of-purchase 
advertising,  promotional  restrictions 


will  impact  the  retail  sector  because 
they  will  lead  to  a  long-term  decline  in 
tobacco  products  sales  and  a  potential 
fall  in  promotional  allowances  (slotting 
fees)  &x»m  manufacturers.  Once  again, 
these  impacts  are  not  net  societal  costs, 
since  reduced  tobacco  product  sales  will 
be  counterbalanced  by  increased  sales 
for  other  products  or  services;  and 
smaller  promotional  allowances,  if  they 
occur,  are  gains  to  tobacco 
manufacturers  that  would  be  used  for 
other  purchases.  Consequently,  these 
impacts  also  are  examined  below  under 
"Distributional  Effects." 

d.  Consumers.  Advertising  restrictions 
may  impose  costs  on  society  if  they 
disrupt  the  dissemination  of  relevant 
information  to  consumers.  Firms  engage 
in  advertising  to  inform  potential 
customers  about  their  product 
(informative  advertising)  or  to  persuade 
customers  that  a  product  is  desirable 
(persuasive  advertising).  According  to 
the  FTC's  Bureau  of  Economics,  the 
bcAefits  of  advertising  derive  from: 

*  *  *  its  role  in  increasing  the  flow  and 
reducing  the  cost  of  information  to 
consumers  •  •  •  First,  advertising  provides 
information  about  product  characteristics 
that  enables  consumers  to  make  better 
choices  among  available  goods  *  *  * 
Second,  theoretical  arguments  and  empirical 
studies  indicate  that  advertising  increases 
new  entry  eind  price  competition  and  hence 
reduces  market  power  and  prices  in  at  least 
some  industries  *  *  *.  Third,  advertising 
fecilitates  the  development  of  brand 
reputations.  A  reputation,  in  turn,  gives  a 
firm  an  incentive  to  provide  products  that  are 
of  consistently  high  quality,  that  live  up  to 
claims  that  are  made  for  them,  and  that 
satisfy  consumers.  ^^* 

FDA  has  considered  each  of  these 
issues.  First,  while  agreeing  that  many 
forms  of  advertising  offer  substantial 
benefits  to  consumers,  the  agency 
nevertheless  believes  that  consumers 
wdll  lose  little  utility  from  these 
particular  advertising  restrictions.  The 
regulation  does  not  prohibit  factual, 
written  advertising.  Thus,  the  rule  will 
not  impede  the  dissemination  of 
important  information  to  most 
consumers.  In  its  preliminary  analysis, 
the  agency  concluded  that,  "[w]hile 
imagery  and  promotional  activities  may 
be  important  determinants  of  consumer 
perceptions  and  sales,  they  typically 
provide  little  meaningful  information  on 
essential  distinctions  among  competing 
tobacco  products"  (60  FR  41314  at 
41368). 


"*  Recommendations  of  the  Staff  of  the  Federal 
Trade  Commission,  "Omnibus  Petition  for 
Regulation  of  Unfair  and  Deceptive  Alcoholic 
Beverage  Advertising  and  Marketing  Practices," 
Appendix  A,  pp.  3-*,  March  1985. 


One  industry  comment  strongly 
opposed  this  position,  arguing  diat 
advertising  is  important  for  product 
improvement  and  that  pwst  restrictions 
on  the  advertising  of  "low  tar"  products 
retarded  product  innovation.  The  crux 
of  the  argument  is  that  color  and/or 
imagery  are  prerequisites  for 
disseminating  relevant  quality 
information  and  that,  in  its  absence, 
consumers  could  not  be  adequately 
informed  about  the  merits  of  new 
products.  FDA,  however,  is  not 
persuaded  that  manufacturers  will  be 
unable  to  convey  vital  information.  The 
agency  finds  that  true  product 
improvements  in  this  industry  are  rare, 
but  where  they  exist,  manufacturers 
could  rely  on  traditional  ads  in  adult- 
oriented  publications  and  on  "text 
only"  advertising  elsewhere.  Moreover, 
FDA  and  other  public  health  agencies 
would  likely  coordinate  with  companies 
in  disseminating  truly  important 
consumer  safety  information. 

The  implications  of  FTC's  second 
point,  which  addresses  the  effect  of 
advertising  restrictions  on  market  power 
and  prices,  are  less  certain,  as  various 
empirical  studies  have  reached 
conflicting  conclusions.  One  mdustry 
comment  insisted  that  FDA's  regulation 
will  deprive  consumers  of  the  benefits 
of  competition,  stating  that, 
"[ulndoubtedly  the  clearest  measiue  of 
consumer  benefit  is  the  effect  of 
advertising  on  price."  To  support  this 
view,  the  comment  references  several 
studies  that  demonstrate  the  ability  of 
advertising  to  reduce  product  prices. 
The  comment  also  contended  that  the 
"(ellimination  of  advertising  wrill 
predictably  consolidate  the  market  as 
marginal  brands  are  abandoned  and 
fewer  brands  are  introduced"  and  that, 
"[ojver  time  this  can  also  reduce  the 
number  of  players,  as  companies  with 
dominant  brands  drive  out  others." 

FDA  agrees  that  advertising  can  often 
lead  to  decreased  product  prices,  but 
notes  that  the  other  industries 
referenced  (e.g.,  eyeglasses  and 
pharmaceuticals)  are  much  more 
competitive  than  tobacco  products. 
Moreover,  economists  have  foimd  that 
advertising  can  also  serve  as  a  barrier  to 
entry  in  oligopolistic  industries.  One 
author,  for  example,  determined  that 
ready-to-eat  breakfast  foods  com|>anies 
used  advertising  programs  to  support 
brand  proliferation  strategies  in  order  to 
dominate  retail  shelf  space.  ^^^  These 
programs  helped  to  keep  new  firms  out 
a^d  prices  high  without  necessarily 
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embodying  improved  quality.  Thus,  in 
certain  circumstances,  oligopolistic 
finns  can  use  extensive  advertising  to 
create  barriers  for  suppressing 
innovation  and  competition.  FDA 
carmot  determine  whether  tobacco 
advertising  restrictions  would 
ultimately  increase  or  decrease  product 
prices. 

Finally,  FTC's  third  point,  which 
emphasizes  the  positive  aspects  of 
advertising  in  supporting  brand 
reputations,  is  more  relevant  for  long- 
lived  items,  such  as  consumer  durables, 
■  where  purchases  are  infrequent  or 
personal  experience  is  inadequate. 
Advertising  is  less  likely  to  play  a  key 
role  in  assunng  high  quality  levels  for 
tobacco  products,  where  consumer 
search  costs  are  low  and  a  brand's 
reputation  for  quality  is  tested  by 
consumers  every  day.  For  these 
products,  high  quality  will  remain  a 
prerequisite  of  commercial  success 
irrespective  of  advertising  strategies. 

Other  analysts  suggest  still  other 
potential  attributes  of  product 
advertising  For  example,  according  to 
F.  M.  Scherer.  author  of  a  widely  read 
text  on  industrial  organization: 

Advertising  is  art.  and  some  of  it  is  good 
art.  with  cultural  or  entertainment  value  in 
its  own  right  In  addition,  it  can  be  argued 
that  consunaers  derive  pleasure  from  the 
image  advertising  imparts  to  products,  above 
and  beyond  the  satisfaction  flowing  in  some 
oi^anir  sense  from  the  physical  attributes  of 
the  products  There  is  no  simple  case  in  logic 
for  distinguishing  between  the  utility  people 
obtain  from  what  they  think  they  are  getting 
and  what  they  actually  receive.  As  Galbraith 
observed.  "The  New  York  housewife  who 
was  forced  to  do  without  Macy's  advertising 
would  have  a  sense  of  toss  second  only  to 
that  from  doing  without  iMacy's."'^' 

Similarly.  Becker  and  Murphy  have 
argued  that  advertisements  should  be 
considered  "goods"  if  people  are  willing 
to  pav  for  them  and  as  "bads"  if  people 
must  be  paid  to  accept  them.  ^27  They 
explain  that,  in  general,  the  more  easily 
the  advertisements  can  be  ignored,  the 
more  likely  it  is  that  the  ads  themselves 
provide  utility  to  consumers. 
Newspaper  and  magazine 
advertisements,  for  example,  must 
provide  positive  consumer  utility  or 
tliey  would  be  ignored  by  readers.  This 
final  rule  allows  such  advertisements  to 
continue,  some  in  their  current  form, 
others  in  a  text-only  format.  (In  fact, 
industry  outlays  for  newspaper  and 
magazine  advertisements  have  dropped 


sharply  in  recent  years  and  currently 
constitute  less  than  5  percent  of  the 
industry's  total  advertising  and 
•  promotion  budget),  '^a  Conversely,  the 
extraordinary  growth  in  industry 
advertising  and  promotion  has  occurred 
in  areas  that  are  typically  bundled  with 
other  products,  or  placed  in  prominent 
public  settings  that  are  difficult  to 
ignore.  Thus,  there  is  considerable 
question  about  the  contribution  of  these 
programs  to  consumer  utility. 

6.  Training 

a.  Retailers.  The  final  regulation  does 
not  explicitly  require  retail  employees 
who  sell  tobacco  products  to  be  trained 
in  checking  customer  I.D.'s.  FDA 
understands,  however,  that  some 
training  is  essential  to  effective 
performance.  In  its  analysis  of  the 
proposed  regulation,  FDA  estimated 
total  annual  costs  of  $10  million  for 
employee  training  at  retail  outlets.  This 
estimate  assumed  that  an  average  of  12 
employees  per  store  at  467,000  retail 
stores  (assuming  1/3  of  700,000  stores 
already  conducted  training)  would 
receive  15  minutes  of  training  at  a 
compensation  rate  of  $7.41/hour.  The 
Barents  Group  commented  that  FDA's 
analysis  did  not  account  for  many 
individual  cost  elements,  resulting  in  a 
significant  imderestimate  of  total 
training  costs.  It  estimated  one-time 
training  costs  of  $184  to  $257  million 
and  recurring  annual  training  costs  of 
$48  to  $67  million. 

Specifically,  the  Barents  Group  stated 
that  FDA  relied  on  outdated 
compensation  data.  FDA  had  obtained 
these  data  from  a  1992  report  prepared 
by  Price  Waterhouse  for  the  Tobacco 
Institute,  but  agrees  that  more  recent 
data  aie  available  and  employs  the 
suggested  compensation  rate  of  $9.51  for 
its  revised  estimate.  The  Barents  Group 
also  claimed  that  FDA  failed  to  consider 
recurring  training  costs  due  to  annual 
employee  turnover  and  annual 
updating,  focusing  instead  on  one-time 
training  costs  only.  This  criticism  is  not 
valid.  Table  2  of  the  original  analysis 
(60  FR  41314  at  41360)  clearly  hsts 
training  costs  for  retail  establishments 
as  an  annual  operating  cost  and  the  text 
(60  FR  41314  at  41367)  refers  to  a  'per 
year"  cost.  Because  employees  would  be 
trained  when  first  hired,  this  estimate 
implied  a  100  percent  employee 
turnover  rate. 


To  refine  its  analysis,  however,  FDA 
has  disaggregated  the  cost  elements. 
Although  the  Barents  Group  accepted 
FDA's  preliminary  estimate  of  12 
employees  per  retail  store.  FD,'\  now 
believes  that  'iiis  figure  is  accurate  only 
for  retail  stores  with  payroll.  Stores 
without  payroll  constitute  a  significant 
percentage  of  the  stores  selling  tobacco 
products  and.  on  average,  are  much 
smaller.  As  explained  above,  FDA 
estimates  that  about  600.000 
establish.-nents  will  sell  over-the- 
coimter  tcbacco  products,  including  the 
100,000  that  replace  those  vending 
machines  that  are  removed.  Table  10 
presents  the  data  that  underlie  FDA's 
revised  estimates  of  the  number  of 
employees  who  will  be  trained.  For 
existing  retail  establishments  with 
payroll,  FDA  assumes  that  training  wrill 
be  needed  for  all  employees  in  the 
affected  outlets,  except  in  General 
Merchandise  and  Supermarket/Grocery 
stores,  where  one-third  of  the  employees 
will  be  trained.  For  establishments 
without  pa>Toll,  noru-etail 
establishments,  and  new  establishments 
replacing  vending  machines.  Census 
data  on  the  numtier  of  employees  is  not 
available,  but  FDA  assumes  that  an 
average  of  six  employees  will  be  trained. 
As  shown  in  Table  10.  these 
calculations  indicate  that  training  will 
be  required  for  a  total  of  4.2  milUon 
workers. 

The  Barents  Group  further  faulted 
FDA  for  underestimating  the  training 
time  that  would  be  required  to  educate 
retail  sales  clerks  about  recognizing 
proper  forms  of  identification  and 
handling  related  customer  service 
problems.  It  assumed  that  2  hours  of 
training  would  be  necessary-.  FDA, 
however,  reviewed  the  time  needed  to 
present  the  training  materials  from 
several  corporate  entities  and  finds  that 
they  need  not  exceed  one  hour.  For 
example,  one  large  convenience  store 
corporation  uses  a  45  minute  training 
videotape  that  covers  the  sale  of  tobacco 
products,  but  also  covers  the  sale  of 
alcohol  and  possible  inhalants, 
including  means  for  recognizing 
inebriated  or  drugged  individuals. 
Moreover,  many  establishments, 
especially  small  stores,  will  provide  no 
formal  training,  but  will  provide 
instruction  during  the  work  day  with 
minimal  lost  time.  Thus.  FDA  believes 
that  average  costs  are  reasonably  based 
on  a  1-hour  training  program. 


'»  Scherer.  F.  M..  Industrial  Market  Structure 
and  Economic  Performance,  2nd  edition,  Rand 
McNally  College  Publishing  Co.,  Chicago.  IL.  p.  380. 
1980. 


"'  Becker,  G.  S..  and  K.  M.  Murphy,  "A  Simple 
Theory  of  Advertising  as  a  Good  or  Elad,"  Quarterly 
Journal  of  Economics,  vol.  108.  p.  941,  November 
1993. 


52»  Federal  Trade  Commission  Report  to  Congress 
for  1993:  Pursuant  to  the  Federal  Cigarette  labeling 
and  Advertising  Act.  issued  1995. 
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TABLE  10.— NUMBER  OF  EMPLOYEES  TO  BE  TRAINED 


Payroll  Estat>lJshfT>ents 

Nonpayroil  Establishments 

Kind  of  Bus.ness 

Establishments 

Selling  Tobacco 

Products 

Employees 
Per  Store 

Percent 
Trained 

No.  of 

Employees 

Trained 

Establish- 
ments Sell- 
ing Totacco 

Products 

No.  ol 
Employees 

Trained' 

Total 

Employees 

Trained 

General  MercharKJise 
Supermarket  Grocery 
Convenience  Store/no  gas 
Convience  Store/gas 
Gas  Station 
Eating  Piace 
Drinking  Place 
Drug/Propnetary  Store 
Speciattv  "Dbacco 
MiscellarieO'.s 

12.117 
71,240 
29,400 
51,913 
37,958 
11,992 
10.745 
29.046 
1,477 
24.995 

60.1 

20.9 
5.6 
6.8 
6.0 

16.5 
5.4 

122 
3.7 
5.2 

33% 
33% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 

242,593 
497^53 
164.718 
353,868 
228.002 
198.212 
58,498 
354.730 
5,530 
130,253 

9,807 
54,538 

7,581 
3,065 
5,336 
1,829 

44,879 

58,842 
327,228 

45,486 
18,390 
32,016 
10,974 

269,274 

301,435 
824.481 
164,718 
353,868 
273,488 
216,60? 
90,514 
365,704 
5,530 
399,527 

Retail  Subtotal 

^k)nretail' 

Converted  vertding  Machines^ 

280.883 

2,233,656 

127,035 

762,210 

2,995,867 
600,000 
600,000 

Total 

4,195,867 

'  Assumes  6  employees  per  establishment. 
^Assumes  100,C)00  outlets  with  6  employees  to  be  trained. 

Sources:  Table  4  for  description  of  establishnrwnt  data;  1992  Census  of  Retail  Trade,  Subject  Series:  Establishment  and  Firm  Size  (Table  1) 
>r  employment  data;  FDA  estimates  for  percent  trained. 


Adopting  FDA's  original  estimate  that 
about  one-third  of  all  affected 
establishments  already  provide 
employee  training  (also  assumed  by  the 
Barents  Group),  implies  one- time 
employee  training  costs  of  $26.6  milhon 
(4.2  million  employees  x  2/3  x  $9.51). 
The  Barents  Group  suggested,  however, 
that  even  employees  who  currently 
receive  training  would  need  5  extra 
minutes  on  the  new  regulations,  which 
adds  about  $1.0  milUon  to  the  cost 
estimate.  Next,  the  Barents  Group 
included  costs  for  time  spent  by 
trainers,  assuming  that  the  training 
would  be  provided  by  an  outside 
source.  FDA  believes  that  a  more  typical 
approach  would  have  a  store  supervisor 
provide  the  training.  Using  $13.64  as  the 
compensation  rate  for  a  retail  manager, 
as  suggested  by  the  Barents  Group,  and 
adjusting  for  the  assumed  one-third 
current  compUance  rate  in  existing 
estabhshments,  yields  a  one-time  cost 
for  trainer  time  of  $6  million.  Thus, 
FDA  projects  total  one-time  training 
costs  of  about  $33.5  million. 

In  addition,  FDA  estimates  that 
employee  turnover,  using  the  Barents 
Group  suggested  rate  of  42  percent,  vdll 
add  annually  recurring  training  costs  of 
about  $11.2  million.  Also,  new 
employees  will  receive  I.D.  check 
training  as  part  of  their  initial 
orientation  activities.  Since  stores  may 
provide  this  to  several  new  employees 
at  once,  using  either  vmtten  or  video 
training  materials,  FDA  estimates  that 
retail  managers,  on  average,  would 


spend  about  1  additional  hour  per  year 
providing  this  training.  This  adds  $6.0 
million  to  the  annual  training  costs.  The 
Barents  Group  also  recommended 
annual  reinforcement  training.  An 
annual  10-minute  reinforcement 
training  period  for  employees  of  those 
establisbinents  that  do  not  already  have 
a  training  program  wrill  cost  about  $2.9 
million.  In  sum,  these  annual  recurring 
training  costs  total  about  $20  milhon. 

The  Barents  Group  also  assumed  that 
retail  managers  would  need  extensive 
training  to  understand  the  new 
regulations.  FDA  estimated  in  its  1995 
proposal  that  manufactxu^rs' 
representatives  would  need  about  8 
hours  of  training  on  their  new 
responsibiUties  and  the  Barents  Group 
assumed  that  retail  managers  would 
need  a  similar  duration  of  training.  FDA 
rejects  this  estimate,  however,  as  the 
final  provisions  affecting  retailers  are 
straight- forward  and  will  be  routinely 
communicated  through  traditional 
industry  channels. 

b.  Manufacturers  representatives.  In 
its  preliminary  economic  analysis,  FDA 
estimated  that  7,300  manufacturer 
representatives  would  be  trained  for  8 
hours  at  a  cost  of  $25.00  per  hour.  After 
noting  FDA's  "undocumented"  cost 
estimate,  the  Barents  Group  proceeded 
to  apply  the  identical  number  of 
training  hours  to  their  "documented" 
cost  estimate  of  $25.70  per  hour.  They 
also  suggested  a  15  percent  labor 
tiuTiover  premiiun,  giving  a  total  cost  of 
$1.5  milUon.  As  the  final  rule  eliminates 


the  monitoring  burden  for  these 
employees,  this  training  cost  should  be 
correspondingly  smaller.  Nevertheless, 
these  manufacturer  employees  wrill  still 
need  to  determine  the  types  of  displays 
that  remain  permissible.  FDA  therefore 
accepts  the  $1.5  million  cost  estimate. 

7.  Access  Restrictions 

a.  Manufacturers.  Although  voluntary 
decreases  in  the  sale  of  consumer 
products  do  not  impose  long-term  net 
societal  costs,  mandatory  restraints  on 
the  access  of  consumers  to  desired 
products  may  imply  economic  costs. 
Economists  typically  measure  producer- 
related  inefficiencies  attributable  to 
product  bans  by  calculating  lost 
"producers'  surplus,"  which  is  a 
technical  term  for  describing  the 
difference  between  the  amoimt  a 
producer  is  paid  for  each  imit  of  a  good 
and  the  minimum  amoimt  the  producer 
would  accept  to  supply  each  unit,  or  the 
area  between  the  price  and  supply 
au^e.  Data  derived  from  Cummings,  et 
al.,  indicate  that  youngsters  under  the 
age  of  18  consume  316  million  packs  of 
cigarettes  per  year,  leading  to  industry 
profits  of  $1 18  milhon.  "»  On  the 
assumption  that  the  regulation  would 
reduce  teenage  smoking  by  one-half, 
these  profits  would  fall  by  about  $59 


*"Cununing»,  K.  M.,  T.  Pechacek,  and  D. 
Shopland.  "The  Illegal  Sale  of  Cigarettes  to  U.S. 
Minors:  Estimates  by  State."  American  /oumalof 
Public  Health,  vol.  84,  No.  2.  p.  301.  February  1994, 
(derived  by  subtracting  sales  to  IS-years-olds  from 
the  reported  S16  million  packs  consumed). 
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million.  However,  because  most  of  this 
profit  stems  from  illegal  sales  to  youths, 
FD.\  has  not  counted  this  figure  as  a 
societal  cost. 

b.  Consumers.  Consumer  surplus  is  a 
concept  that  represents  the  amount  by 
which  the  utiUty  or  enjoyment 
associated  with  a  product  exceeds  the 
price  charged  for  the  product.  Because 
it  reflects  the  difference  between  the 
price  the  consumer  is  willing  to  pay  and 
the  actual  market  price,  it  is  used  by 
economists  to  measure  consumer 
welfare  losses  imposed  by  product  bans. 
However.  FDA's  rule  imposes  no  access 
restnctions  on  adults,  who  will  be  free 
to  consume  tobacco  products  if  they  so 
desire  Thus,  FDA  has  not  included  any 
value  for  lost  consumer  surplus  in  its 
estimate  of  the  societal  costs  of  these 
access  restrictions. 

,8  ID.  Checks 

a  Retailers.  For  the  1995  proposed 
regulation.  FDA  estimated  that  retail 
establishments  would  bear  annual 
compliance  costs  of  $28  million  for 
consumer  identification  checks.  This 
figure  was  derived  by  multiplying  the 
estimated  retail  employee  compensation 
rate  by  the  extra  time  that  might  be 
needed  to  complete  purchase 
transactions  The  estimate  measured  the 
cost  to  retailers  for  either  increasing  the 
number  of  working  hours  of  existing 
staff  or  for  hiring  new  staff  to  handle  the 
added  workload,  "^he  Barents  Group 
commented  on  numerous  aspects  of  this 
compliance  cost  estimation,  accepting 
several  kev  FD.\  assumptions,  but 
rejecting  others  in  deriving  its  estimate 
of  $142  million  per  year. 

In  its  preliminary'  analysis,  FDA 
estimated  the  number  of  tobacco 
product  transactions  for  the  18  to  26 
vear-old  age  group  based  on  data  that 
reflected  the  tobacco  consumption  of 
cigarette  smokers  5  to  6  years  after  high 
school  **<>  and  the  annual  per  capita 
consumption  of  smokeless  tobacco.  '^' 
The  Barents  Group  faulted  FDA  for 
limiting  these  transactions  to  18  to  26 
year-olds,  asserting  that  the  standard 
practice  for  alcohol  sales  is  to  request 
identification  for  anyone  who  appears  to 
be  30  years  old  or  younger.  The  Barents 
Group  calculations  actually  estimated 
compliance  costs  on  the  assumption 
that  customers  up  to  age  34  would  be 
asked  for  identification,  because  some 


"01994SGR,p.  85. 

'*'  U.S.  Department  of  Commerce,  StatisUcal 
Abstract  of  the  United  States  1993,  113th  edition, 
p.  137.  1993;  DHHS,  Office  of  Inspector  General, 
Spit  Tobacco  and  Youth:  Additional  Analysis.  June 
1993. 


older  consumers  would  appeeir  to  be 
only  30  years  old. 

FDA  has  not  accepted  this  Barents 
Group  assiunption  for  several  reasons. 
First,  the  legal  age  of  purchase  for 
alcohol  in  all  50  States  is  21  years, 
whereas  the  rule  for  cigarettes  and 
smokeless  tobacco  sets  18  as  the  legal 
age  of  purchase.  This  3-year  difference 
implies  that  comparable  cigarette  and 
smokeless  identification  checks  would 
be  expected  only  up  through  age  27. 
Also,  the  current  policy  and  practice  of 
many  retail  stores  is  to  request 
identification  from  tobacco  consumers 
only  up  to  age  26.  Requiring  proof  of  age 
for  anyone  who  appears  younger  than 
26  years  of  age  was  also  recommended 
by  a  working  group  of  26  State 
Attorneys  General.  ^'^  Finally,  the 
Barents  Group's  use  of  age  34  to  provide 
a  margin  of  safety  for  identifying  those 
under  the  age  of  30  is  illogical,  since  the 
FDA  rule  requires  retail  stores  to 
identify  consumers  who  are  under  the 
age  of  26,  not  30. 

The  Barents  Group  accepted  the  FDA 
assiunption  that  an  I.D.  check  would 
take  an  average  of  10  seconds,  but 
referenced  a  study  by  A.  T.  Kearney  that 
found  that  the  actual  time  needed  to 
verify  a  photo  I.D.  for  a  tobacco  product 
sale  averaged  8.3  seconds.  Because  FDA 
has  no  better  data,  the  agency  adopts  8.3 
seconds  as  the  average  time  needed  to 
conduct  an  I.D.  check.  The  Barents 
Group  further  commented  that  FDA 
used  outdated  employee  compensation 
data  in  its  calculations.  FDA's  revised 
totals  use  the  Barents  Group's  employee 
compensation  estimate  of  $9.51/hour 
(1994  dollars)  as  the  time  value  for  retail 
sales  employees. 

FDA  originally  assumed  that  only  75 
percent  of  all  retail  transactions  for  the 
18  to  26  year-old  age  group  would  be 
extended  due  to  I.D.  checks.  The 
Barents  Group  argued  that  the  correct 
percentage  should  be  100  percent,  as  the 
rule  would  apply  to  all  sales  to  the 
relevant  age  group.  FDA  continues  to 
believe  that  this  assumption  leads  to  an 
over-estimate  of  the  probable  costs. 
First,  not  every  moment  of  a  clerk's  time 
is  effectively  utilized  and  a  few  seconds 
more  per  transaction  will  not  always 
result  in  lost  labor  productivity.  Second, 
many  smokers  patronize  the  same  retail 
store  almost  daily  and  are  well-known 
to  clerks.  I.D.  checks  for  these  customers 
will  take  little  extra  time.  Finally,  many 
customers  will  take  less  time  to  produce 
an  I.D.,  once  they  reaUze  that 


identification  checks  have  become 
routine.  Nevertheless.  FDA  adopts  the 
Barents  Group's  100-percent  assumption 
to  assure  a  full  accounting  of  the 
relevant  costs. 

One  comment  claimed  that  FDA 
failed  to  include  the  cost  of  hiring 
additional  sales  clerks.  As  noted  above, 
the  FD.^  calculation  does  reflect  the  cost 
of  the  additional  labor  time  that  might 
be  needed.  The  Barents  Group  also 
inexplicably  asserts  that  FD.'\  failed  to 
consider  I.D.  checking  costs  as  annual 
costs,  instead  listing  them  as  a  one-time 
cost.  Table  2  of  the  original  analysis  (60 
FR  41314  at  41360),  clearly  lists  the  $28 
million  identification  check  cost  as  an 
annual  operating  cost  and  the 
accompanying  text  (60  FR  41314  at 
41367)  refers  to  tae  figure  as  a  "per 
year"  cost.  The  Barents  Group  further 
faulted  FDA  for  not  taking  into  accoimt 
the  cost  of  checking  I.D.'s  for  those 
youths  under  age  18,  who  will  still 
attempt  to  buy  cigarettes.  While  a  small 
percentage  of  underage  smokers  may  opt 
for  this  course  of  action,  few  would 
return  to  complying  outlets  Thus,  FDA 
believes  that  any  plausible  estimate  of 
the  associated  costs  would  be  less  than 
SI  million  annually. 

FDA  originally  estimated  the  number 
of  tobacco  product  transactions  for  the 
18  to  26  year-old  age  group  at  2.2 
billion,  but  has  updated  its  estimate  to 
2.5  billion.  "3  Also,  the  80-percent 
current  noncompliance  rate  that  had 
been  assumed  for  the  1995  proposal 
may  be  too  high,  as  the  Surgeon  General 
estimated  that  minors  are  unable  to 
make  an  OTC  purchase  of  tobacco 
products  about  one-third  of  the  time.  ^^* 
Nevertheless,  FD^  retains  this 
assumption  to  calculate  a  cost  to 


"2  "No  Sale:  Youth  Tobacco  and  Responsible 
Retailing,"  Findings  and  Recommendations  of 
Working  Group  of  State  Attorneys  General,  p.  28, 
December  1994. 


333 1994  Population  data  for  18  to  26  year-olds 
from  1995  Statistical  Abstract.  Table  16.  Cigarettes: 
Number  of  smokers  for  age  group  calculated  from 
Table  217  (1993  data)  Average  pmcks/yr.  and  total 
packs/yr.  for  smokers  aged  18  to  26  calculated  from 
data  in  Table  20.  1994  SGR.  p.  85.  (Those  smoking 
1  to  5  cigarettes/day  assumed  to  smoke  3.  those 
smoking  20-)-  cigarettes/day  assumed  to  smoke  25). 
The  resulting  number  of  packs  smoked  by  18  to  26 
yr.-olds  totals  about  2.5  billion.  If  even  1  percent 
of  these  transactions  were  for  cartons,  this  number 
falls  to  about  2.3  billion.  Smokeless:  Total  units  of 
smokeless  products  sold  calculated  from  data  in 
Spit  Tobacco  and  Youth:  Additional  Analysis.  Dept. 
of  Health  and  Human  Services,  June  1993.  Excise 
Tax  calculations.  Option  4;  Units  consumed  by 
youths  from  the  Institute  of  Medicine  Report  (the 
lOM  Report)  "Growing  Up  Tobacco  Free: 
Preventing  Nicotine  Addiction  in  Children  and 
Youths",  p.  8.  1994.  Usage  data  and  total  units  (cans 
or  pouches)  consumed  for  age  group  for  those  aged 
18  to  26  from  "Use  of  Smokeless  Tobacco  Among 
Adults-U.S..  1991"  in  "MMWR",  CDC.  DHHS, 
volume  42.  No.  14.  p.  264. 1993.  The  number  of 
containers  sold  for  18  to  26  yr.  old  age  group  totals 
about  0.2  billion. 

33*  lOM  Report,  p.  202. 
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retailers  for  I.D.  checks  of  $43  million 
per  year  (2.5  billion  transactions  x  8.3 
seconds/transaction  x  S9.51/hour  +  3600 
seconds/hour  x  80  percent 
noncompliance  ratei  This  revised 
estimate  exceeds  FDA's  onginai  $28 
million  figure,  but  remains  far  below  the 
$142  million  estimate  of  the  Barents 
Group. 

b.  Consumers.  The  Barents  Group  also 
criticized  FDA  for  not  quantifying  the 
costs  to  consumers  for  the  extra  time 
needed  to  undergo  I.D.  verifications. 
They  estimated  this  cost  at  $282  million 
a  year.  FDA  agrees  that  consumers 
would  mcur  time  costs  and,  for  its 
revised  estimates,  adopts  the  analytical 
framework  suggested  by  the  Barents 
Group,  which  counts  only  the  time  lost 
by  young  customers.  (The  Barents 
Group  suggests  that  older  consumers 
also  would  experience  delays,  but 
FD.'K  s  estimates  already  account  for  the 
cost  of  additional  clerk  time  that  would 
offset  longer  checkout  lines.  Younger 
customers,  however,  must  wait  while 
their  age  is  verified,  even  when 
additional  checkout  clerks  are 
available.)  To  estimate  the  time  cost, 
FDA  applies  the  same  methodology  that 
was  used  to  estimate  the  time  cost  for 
retail  emplovees.  That  is.  2.5  billion 
transactions  taking  an  extra  8.3  seconds 
each  for  the  18  to  26  year-old  age  group, 
adiusted  for  a  20  percent  current 
compliance  rate.  The  Barents  Group 
used  an  average  hourly  private  sector 
compensation  rate  ($15.13/hour)  as  the 
basis  of  its  consumer  time  cost  estimate, 
but  FDA  finds  this  average  rate  too  high 
for  young  consumers  and  estimates  a 
range  of  $9  to  $11  per  hour,  ^ss  \^  a 
result.  FD.As  estimate  of  the  cost  to 
consumers  for  lost  time  cost  amounts  to 
between  $41  and  $50  million  per  year. 

9.  Vending  Machines 

In  its  comments  on  the  costs  of  FDA's 
proposed  vending  machine  ban.  the 
Barents  Group  reports  that  automatic 
vending  machine  operators  will  lose 
$403  million  in  annual  revenues.  They 
then  subtract  an  estimated  $281  million 
offset  for  future  over-the-counter  sales 
(calculated  by  assuming  an  equal 
number  of  future  packs  sold  and  an  $.80 


"'  Data  from  the  1995  Statistical  Abstract  of  the 
United  States.  Table  677  lists  weekly  earnings  for 
full  time  wage  and  salary  workers  for  the  group  "16 
to  24  year-olds"  in  1994.  Table  682  lists  median 
hourly  earnings  for  workers  paid  hourly  rates  for 
the  same  group  in  1994.  Assuming  a  40  percent 
increase  for  benefits,  the  compensation  rates  for 
these  two  tables  for  16  to  24  year-olds  are  S9.96/ 
hour  and  $7.87/hour.  respectively. 

Using  these  figures  will  result  in  a  low  Mtiinata 
for  the  18  to  26  year -old  group  because  25  and  26 
year-olds  earn  more  than  16  and  17  year-olds. 


price  premium  for  vending  machine 
packs)  to  project  a  net  $122  millicm  of 
regulator*'  costs  to  the  retail  sector. 
.Mthough  not  acknowledged,  this 
methodolog)  ;rr-plicitly  assumes  that  a 
redistribution  of  revenues  (from  vending 
machine  owners  to  over-the-counter 
sellers)  does  not  generate  added  societal 
costs.  Elsewhere,  the  Barents  Group 
includes  distributional  impacts  in  cost 
totals.  Nevertheless,  even  this  $122 
million  estimate  is  far  too  high. 

The  fundamental  problem  is  that 
chfmges  in  revenue,  as  discussed  above, 
do  not  measure  economic  costs.  The 
relevant  economic  measure  of  regulatory 
costs  to  an  industry  is  the  change  in 
producer  surplus  that  a  firm  makes  from 
selling  a  good  or  service.  Because 
producer  surplus'  are  difficult  to 
measure,  accounting  profits  are 
sometimes  used  as  a  proxy.  By 
examining  only  lost  revenues,  the 
Barents  Group  ignores  the  difference  in 
the  operating  costs  of  the  alternative 
sales  chaimel,  despite  its  recognition 
that  "[ijn  general  terms,  the  extra 
margin  at  vending  machines  reflects  the 
costs  to  vending  machine  owners  of 
operating  these  machines,  in  addition  to 
a  return  on  their  labor  effort  and  capital 
investments  "  In  other  words,  the  reason 
that  cigarettes  purchased  firom  a  vending 
machine  are  more  expensive  is  that  it 
costs  more  to  sell  a  pack  of  cigarettes  by 
vending  machine.  Consequently,  if 
cigarette  sales  shift  from  more 
expensive-to-operate  vending  machines 
to  OTC.  the  loss  of  industry  profits  is 
much  smaller  than  the  loss  of  industry 
revenues. 

An  approximate  assessment  of  the  net 
impact  on  retail  profits  requires  a 
companson  of  the  pretax  profit  margins 
for  vending  machine  operations  as 
compared  to  OTC  sales.  The  Barents 
Group  cited  survey  results  from  the 
National  Automatic  Merchandising 
Association  (NAMA)  shov«ng  an 
average  pretax  profit  margin  of  3.8 
percent  in  1993  and  2.0  percent  in  1992, 
for  an  average  2.9  percent  for  vending 
machine  operations.  Because  cigarette 
vending  machine  sales  have  decreased 
in  recent  years,  current  profit  margins 
might  be  even  smaller.  Coincidentally, 


Conversely,  using  a  benefits/wage  ratio  of  40 
percent  for  18  to  26  year-olds  vrill  overstate  the 
costs  because  lower  paid  workers  (hourly  and  part- 
time  workers,  collage  students)  are  more  likely  to 
have  less  generous  benefits  packages  (little  or  none 
of  the  following:  paid  vacation,  sick  leave, 
employer-paid  health  insurance).  FDA  increased 
the  estimated  compensation  rates  to  $9  to  Sll/hour 
to  assure  it  does  not  underestimate  the  true 
compensation  rate. 

^x  Tobacco  industry  spending  on  magazine 
advertising  was  calculated  using  tobacco 


the  Barents  Group  rejKtrts  that  the 
estimated  average  industry  profit  margin 
for  convenience  stores  is  also  2.9 
percent.  If  this  rate  applies  to  cigarette 
sales  at  convenience  stores  and  if  all  lost 
vending  machine  cigarette  sales  were    . 
transferred  to  convenience  stores,  the 
net  pretax  cost  to  the  industry  would  be 
$3.5  miUion,  not  $122  miUion  ($403 
million  to  $281  milHon)  x  2.9  percent). 
Moreover.  NAMA  reports  that  over  50 
percent  of  all  vending  machines  are 
located  in  bars  and  taverns  and  many 
others  in  business  establishments 
frequented  only  by  adults.  TTie  final  rule 
permits  vending  machines  in  those 
places  where  the  owner  can  ensure  that 
no  young  people  under  age  18  are 
present  at  anytime.  FDA  does  not  know 
how  many  vending  machines  will  be 
moved  to  restricted  areas  in  compUance 
with  this  rule,  but  the  number  will 
further  reduce  this  annual  cost. 

10.  Readership  Surveys 

The  Barents  Group  reported  that  101 
leading  national  magazines  had 
advertisements  for  tobacco  products  in 
1994.  In  addition.  Barents  obtained 
youth  and  adult  readership  data  for 
1994  from  MediaMark  Research,  Inc. 
(MediaMark),  for  41  of  these  101 
magazines.  Applying  the  regulatory 
threshold  of  2  miUion  readers  or  15 
percent  of  total  readership  below  the  age 
of  18,  Barents  projected  that 
advertisements  in  32  of  the  41 
magazines  (78  percent)  would  be 
restricted  to  "text  only"  by  the  proposed 
regulation.  In  comparison,  FDA 
examined  copyrighted  youth  and  adult 
readership  data  from  the  Simmons 
Marketing  Bureau,  Inc.  (Simmons), 
another  major  marketing  research  firm, 
and  found  that  only  13  of  the  27 
magazines  with  tobacco  ads  (48  percent) 
had  youth  readership  over  the 
threshold.  A  comparison  of  youth 
readership  levels  from  MediaMark  and 
Simmons  for  magazines  that  had 
tobacco  advertisements  in  1992  is 
shovra  in  Table  11.  ^'e 


advertising  share  data  from  Barents  and  advertising 
revenues  from  Advertising  Age.  Advertising 
revenue  was  unavailable  for  five  small  publications 
that  accounted  for  less  than  one  percent  of  tobacco 
magazine  advertising  spending  in  1994.  To  estimate 
tobacco  advertising  exp>enditures  in  these  five 
publications.  FDA  assumed  total  advertising 
revenues  for  each  publication  equal  to  Si  4.388. 
which  is  the  lowest  total  revenue  reported  in 
Advertising  Age  for  1994. 
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TABLE  11.— AVAILABLE  YOUTH  READERSHIP  DATA  FOR  PUBLICATIONS 
WITH  TOBACCO  ADVERTISEMENTS  IN  1994 


Estimated  Per- 

MediaMark Research  Inc.  (1994  read- 

Simmons Market  Research  Bureau. 

Publicatior.s  <v!tr  '  jor  aoo  Adult  Read- 

centage of  1994 
Tot»acco  Industry 

ership  data) 

Inc.  (1994  readership  data) 

ership  Data 

SperKlrigon  Mag- 

Number of  Read- 

Percent o'  Read- 

Number of  Read- 

Percent of  Read- 

azine Advertise- 
ments 

ers  Under  18 
(000) 

ers  under  '8  ;%; 

ers  under  '8 
lOOO) 

ers  Under  '  8  {%j 

Sports  Illustrated   : 

10.0 

5^1 

18.0 

4,614 

17.1 

People  1- 

9.8 

3.020 

7.8 

2,465 

8.0 

TV  Gutdei-2 

65 

6.739 

13.2 

7.102 

15.6 

Time 

4.1 

1.972 

7.7 

n/a 

n/a 

P  grade - 

3.7 

n/a 

n/a 

6,059 

6.9 

CosmocxDiitani 

3.1 

2^79 

12.8 

1.410 

11.4 

Woman  s  Day 

3.0 

i;?02 

4.8 

n/a 

n/a 

Entertainmen!  Weekly- 

2.9 

n/a 

n/a 

674 

15.3 

Better  Homes  4  Gardens' 

2.4 

2.042 

5.5 

785 

3.4 

Newswee" 

2.4 

1.911 

8.0 

n/a 

rVa 

Famiiy  Circi>=' 

2.1 

1.210 

A2 

646 

3.5 

Pieid  i  Strea^^ 

2.1 

1.760 

11.1 

3>  5 

7.9 

Glamour   ■ 

2.0 

2.216 

17.1 

1.540 

17.4 

Roiling  Stone' -2 

2.0 

1.869 

18.5 

1.506 

20.1 

Ladies'  Home  Journal 

1.7 

838 

4.4 

n'a 

n/a 

McCail's 

1.7 

1.274 

6.7 

506 

3.7 

RedbooK 

1.7 

1.153 

7.8 

565 

5.4 

Car  4  Dr.ve" 

1.6 

1.466 

18.3 

nte 

nte 

Life 

1.6 

2,665 

12.9 

rWft 

nte 

Popular  Mechanics 

1.5 

1.617 

14.5 

744 

10.3 

Ooidoof  ^,fe 

1.3 

1.579 

18.0 

569 

8.8 

JS 

12 

814 

13.8 

n/a 

n/a 

New  Woman 

1.1 

685 

14.0 

n/a 

n/a 

Road  &  Track' 

1.1 

1.234 

20.6 

n/a 

rVa 

Soap  Ooera  Digest 

1.1 

1.299 

14.4 

853 

12.6 

Mademoiselle  - 

1.0 

1.369 

19.7 

959 

18.5 

Vogue'  - 

1.0 

2.237 

18.0 

1.300 

17.4 

Hot  Rod' 

0.8 

2.295 

28.0 

n/a 

n/a 

Ebony 

0.7 

2.111 

15.8 

1.046 

9.4 

Gentlemers  Quarterly' 

0.7 

1.037 

15.1 

n/a 

n/a 

Motor  TreoO 

0.7 

1.393 

22.1 

iVa 

nte 

Premiere' 

0.7 

617 

25.8 

n/a 

n/a 

Sport' - 

0.7 

2.274 

33.8 

1.132 

24.0 

EUe> 

0.6 

819 

17.8 

409 

14.4 

Essence' 

0.6 

1.251 

16.9 

537 

9.4 

Sports  Afteld 

0.6 

n/a 

n/a 

0 

0.0 

True  Story 

0.5 

740 

14.8 

n/a 

n/a 

Jet 

0.4 

1.724 

16.7 

1.169 

12.2 

Popular  Science   - 

0.4 

1.906 

20.8 

874 

16.1 

Self 

0.4 

786 

16.2 

n/a 

n/a 

Harper's  3azaa' 

0.3 

718 

18.2 

n/a 

n/a 

The  Sporting  Niews'-^ 

*      0.3 

1.394 

27.8 

666 

15.7 

Cable  Guide 

0.2 

3.358 

22.6 

n/a 

n/a 

Ski   ^ 

0.0 

827 

26.4 

584 

24.9 

MediaMark  youth  readership  exceeds  regulatory  threshold. 
JSimr'Tons  /oulh  readership  excMds  regulatory  threshold. 

Source:  Barents  Group  LLC  Tables  IV-l  and  A-2;  Simmons  Market  Research  Bureau,  Inc.;  R.  Craig  Endteott 
Age,  June  19, 1995. 


'The  Ad  Age  300."  Advertising 


The  final  regulation  requires  that 
specific  youth  and  adult  readership  data 
be  available  for  any  magazine  that 
displays  a  tobacco  advertisement  with 
color  or  imagery.  Simmons  currently 
conducts  interviews  with  adults  in 
ipproKimately  20,000  households 
annually  and  subsequently  returns  to 
about  3.000  of  these  households  to 
interview  their  youth  members.  In 
general,  however,  marketing  research 


firms  collect  data  on  youth  readership 
only  for  those  magazines  commonly 
read  by  this  age  group.  Thus,  although 
78  percent  and  48  percent  of  the 
magazines  in  the  two  youth  readership 
samples  described  above  exceeded  the 
regulatory  readership  threshold,  these 
sample  results  likely  overestimate  the 
percentage  of  magazines  with  current 
tobacco  ads  that  exceed  the  threshold. 


Simmons  now  collects  adult 
readership  data  for  about  230  magazines 
and  youth  readership  for  about  65 
magazines.  Because  tobacco 
manufacturers  currently  advertise  in 
about  100  magazines,  the  industry  could 
often  add  magazines  that  are  currently 
part  of  an  ongoing  adult  readership 
survey  to  a  youth  survey,  saving 
approximately  60  percent  of  the  cost  of 
collecting  botJi  adult  and  youth  data. 
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Because  FDA  does  not  know  how 
tobacco  manufacturers  will  adapt  their 
marketing  strategies  to  the  new 
regulators  thresholds,  it  is  difficult  to 
predict  the  number  of  new  readership 
surveys  that  may  be  initiated.  It  seems 
likely,  however,  that  tobacco  companies 
will  both  increase  the  frequency  of 
advertising  in  'adult    magazines  that 
already  carrv  tobacco  advertisements 
and  find  suitable  "adult"  magazines  to 
replace  many  of  the  other  magazines. 

One  plausible  scenario  is  that 
approximately  one-haL^.  or  50,  of  the 
magazines  with  current  tobacco  ads 
would  not  qualify  as  "adult" 
publications,  because  they  exceed  the 
youth  readership  threshold;  and  that  the 
tobacco  industry  would  choose  to 
advertise  in  50  other  "adult" 
publications  that  do  not  currently  carry 
tobacco  ads.  To  identify'  these  50 
additional  "adult"  magazines,  the 
industry  might  need  to  collect  new 
youth  readership  data  for  up  to  100 
magazines.  In  addition,  as  noted  above, 
of  the  original  100  magazines  with 
current  tobacco  advertising,  youth 
readership  data  is  now  available  for  at 
least  40.  Thus,  the  tobacco  industry  may 
initially  need  to  obtain  new  youth 
readership  data  for  the  remaining  60 
magazines.  In  total,  therefore,  the 
tobacco  industry  might  opt  to  obtain 
youth  readership  data  for  an  additional 
160  publications  in  the  first  year  that 
the  rule  becomes  effective.  In 
subsequent  years,  this  number  might  fall 
to  about  100  surveys,  as  the  industry 
would  concentrate  its  survey  efforts  on 
publications  very  likely  to  quaUfy. 

If  a  marketing  research  firm  collects 
youth  readership  data,  the  cost  may 
depend  on  the  particular  characteristics 
of  the  magazines  being  surveyed.  The 
tobacco  industry  could  choose, 
however,  to  hire  a  survey  firm  to 
develop  and  administer  a  questionnaire 
solely  to  gather  readership  data  for 
magazines  with  tobacco  advertising. 
While  FDA  is  uncertain  about  which 
approach  the  industry  would  take,  the 
agency  estimates  that  such  new  surveys 
might  cost  approximately  $2  million  in 
one-time  costs  and  $1  million  in  annual 
costs,  based  on  an  average  cost  of  about 
$650  and  $350  per  sample  household. 

11.  Records  and  Reports 

Manufactiu^rs  will  need  to  comply 
with  device  regulations  governing 
submissions  of  representative  labels  and 
advertising,  medical  device  reporting 
(MDR's),  establishment  registration  and 
product  listing,  and  current  good 
manufacturing  practices  (CGMP's). 


a.  Labels  and  advertising.  The  rule 
requires  that  each  manufacturer 
armually  submit  to  FDA  copies  of 
representative  samples  of  labels  and 
advertising.  While  the  agency  expects 
about  1,000  product  labels,  FDA  has  no 
direct  evidence  on  the  number  of 
advertisements  that  will  be  submitted. 
An  approximate  estimate,  however,  can 
be  derived  from  the  number  of 
advertising  samples  submitted  by  the 
pharmaceutical  industry.  First,  FDA 
calculated  that  of  the  $6.1  bilUon  in 
advertising  and  promotional  oudays 
reported  to  the  FTC  by  the  tobacco 
industry,  only  about  $1.2  bilUon  is 
spent  on  printed  advertisements. 
(Derived  by  subtracting  categories  for 
"Coupons/Value  Added,"  "Promotional 
Allowances,"  "Specialties  Items,"  and 
"Free  Samples"  from  the  total  $6.1 
bilhon). 

The  pharmaceutical  industry  spends 
an  estimated  22.5  percent  of  sales  on 
marketing,  of  which  about  one-quarter 
may  be  allocated  to  advertising  ethical 
pharmaceuticals.  ^^7  j^^  approximately 
$50  milUon  in  annual  sales  of 
pharmaceutical  manufacturers, 
therefore,  implies  a  $2.5  billion  annual 
advertising  budget.  FDA  estimates  that 
it  currently  receives  about  25,000  pieces 
of  pharmaceutical  advertising  per  year. 
As  the  pharmaceutical  budget  is  roughly 
twrice  the  size  of  the  $1,2  billion  tobacco 
industry  figure  derived  above,  the 
agency  might  receive  half  as  many 
documents.  Alternatively,  reduced 
promotional  activities  may  prompt  an 
increase  in  the  number  of  printed 
advertisements  prepared  by  tobacco 
companies,  althou^  the  Barents  Group 
assumed  this  number  would  decline. 
Therefore,  FDA  projects  that  it  will 
receive  the  same  number  of 
advertisements  for  tobacco  products  as 
it  currently  receives  for  pharmaceutical 
products,  or  about  25,000  per  year,  plus 
about  1,000  labels. 

Estimates  of  the  time  burden  of  these 
paperwork  submissions  ranged  from  20 
minutes  (The  Barents  Group)  to  1  hour 
and  estimates  of  the  hourly  cost  ranged 
from  $25.00  (Tobacco  Institute)  to 
$45.26  (the  Barents  Group).  Using  the 
high  end  of  both  ranges  provides  an 
upper  bound  cost  estimate  of  $1.2 
million.  This  figure  is  significantly 
lower  than  either  the  original  FDA 
estimate,  or  the  Barents  Group  estimate 
of  $55  to  $57  million,  largely  because 
the  final  rule  imposes  no  specific 


paperwork  requirements  on  retail 
estabUshments. 

b.  MDR's.  The  final  rule  will  require 
MDR's  for  serious  unexpected  incidents. 
FDA  asstunes  that  31  manufacturing 
companies »a«  and  1,365  distributors'" 
will  bear  total  one-time  costs  of  $21,000 
and  $231,000,  respectively,  for 
estabUshing  and  docimienting 
procedures  for  MDR  reporting.  These 
costs  include  32  hours  of  effort  per 
manufactiuing  firm  and  8  hours  per 
distributor.  Based  on  estimates 
previously  developed  for  the  Medical 
EteviceUser  Facility  and  Manufacturer 
Reporting  Final  Rule,  these  activities 
were  distributed  over  wage  rates 
averaging  $21.17.  Annual  costs  for  MDR 
reporting  requirements  are  more 
difficult  to  predict,  because  they  depend 
on  the  nvunber  of  adverse  event  reports 
that  wrill  be  submitted.  FDA  projects, 
however,  that  followup  investigation 
and  reporting  of  a  single  event  takes 
about  8  hours  of  labor  and  costs  about 
$218.  Thus,  if  50  adverse  event  reports 
were  filed  aimually,  the  aimual  cost 
would  be  about  $11,000.  In  addition,  if 
each  manufacturing  company  submits  a 
single  baseline  report  and  aiuual 
updates,  these  costs  would  be  about 
$2,100  annually,  based  on  unit  costs  of 
$54  and  $14  per  report,  respectively. 
Aimual  certification  is  necessary,  but  is 
typically  a  formality  in  terms  of  data 
collection  and  reporting  and  is 
estimated  to  cost  about  $800  for  all 
manufacturers  and  $35,000  for  all 
distributors  assuming  1  hour  of 
professional  and  clerical  time  at  $25.80 
per  hour. 

c.  Registration  and  listing. 
Registration  and  listing  duties  are 
estimated  to  take  41  manufacturing 
establishments  2  hours  each  to  prepare 
at  a  unit  cost  of  $42l  totaling  about 
$1,700  per  year  for  the  industry. 

d.  CGMP's.  The  Tobacco  Institute 
asserted  that  cigarette  manufacturers 
would  need  substantial  time  to  comply 
with  CGMP's  as  the  industry  "would 
need  to  adopt  major  new  systems  *  *  • 
[and]  make  major  changes  to  their 
procedures  just  to  accommodate  the 
recordkeeping  required."  Conversely, 
the  economics  study  prepared  by  the 
Barents  Group  for  the  Tobacco  Institute 
showed  no  additional  costs  for  this 
requirement.  FDA  agrees  that  these  costs 


'"U.S.  Congress,  Office  of  Technology 
Assessment.  "Pharmaceutical  RiD:  Costs,  Risks  and 
Rewards,"  OTA-H-522  Washington,  DC:  U.S. 
Government  Printing  Office,  pp.  303-304,  February 
1993. 


'"  1992  U.S.  Census  of  Manufactures.  Industry 
Series,  Tobacco  Products,  Table  la.  A  few  U.S. 
agents  designated  to  represent  foi^ign 
manufacturers  would  also  need  to  file  forms,  but 
these  costs  should  be  minimal. 

'"Special  Census  TabulaUon  prepared  by  U.S. 
Bureau  of  Census  for  U.S.  Small  Business 
Administration,  Table  3 — United  States 
(unpublished  data). 
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should  be  minimal  for  facilities  with 
good  qaalitv  assurance  programs.  Its 
CGMP  s  (io  not  specify  a  specific  fonnat, 
but  encompass  a  wide  variety  of  broad 
requirements  for  documenting  operating 
procedures  Contrary  to  the  Tobacco 
Institute's  claim  that  "even  a  well-run 
cigarette  manufacturing  facility  would 
need  to  adopt  major  new  systems," 
CGMP  s  are.  m  fact,  based  on  the 
activities  of  well-run  operations. 
Moreover,  device  CGMP's  are  currently 
under  revision  to  bring  them  even  closer 
to  ISO  9001 ,  the  generally  recognized 
international  standard  for  qualitjr 
assurance  systems.  Thus,  while  FDA  has 
little  experience  with  day-to-day 
tobacco  manufacturing  procedures,  the 
agencv  does  not  anticipate  the  need  for 
substantia!  quality  system  redesign. 
Whoksalers  and  distributors  also 
submitted  comments  contending  that 
the  CGMP's  would  create  added 
paperwork  burdens,  but  the  agency  has 
exempted  these  sectors  from  the  CGMP 
requirements. 

12.  Government  Enforcement 

FD.^  estimates  of  internal  costs  for 
administering  and  enforcing  this 
regulation  are  extremely  uncertain,  as 
they  will  depend  on  the  working 
relationships  to  be  estabUshed  with 
State  tobacco  control  programs.  As  a 
best  estimate,  however,  FDA  projects 
that  between  30  to  50  full-time 
employees  (Kit's)  will  be  needed  to 
implement  the  rule.  Fully  loaded 
employee  costs  vary  with  the  type  of 
employee  (e.g.,  field  inspectors  versus 
administrative),  but  an  average  of 
$100,000  per  FTE  places  the  dollar  cost 
at  between  $3  and  $5  million  per  year. 
SAMHSA  has  estimated  that  State 


programs  will  need  between  $25  and 
$50  milUon  annually  to  administer  and 
enforce  appropriate  State  operations 

13.  Comparison  of  Benefits  to  Costs 

FDA  expects  the  net  societal  benefits 
of  the  rule  to  far  exceed  the  regulatory 
costs.  Based  on  the  analysis  presented 
above,  the  estimated  one-time  costs  of 
the  combined  FDA  and  SAMHSA  rales 
are  $174  to  $187  million  and  the 
estimated  annual  costs  are  5149  to  $185 
milUon.  Taking  the  midpoint  of  the 
ranges  and  annualizing  the  one-time 
costs  at  3  and  7  percent,  respectively, 
yields  total  annuahzed  costs  of  SI  72 
miUion  and  $180  million.  In  contrast, 
the  agency's  best  estimate  of  the 
monetized  regulatory  benefits  that 
would  follow  a  50  percent  reduction  in 
underage  tobacco  use  ranges  from  $28  1 
to  $43.2  billion  at  a  3  percent  discount 
rate  and  from  $9.2  to  $10.4  billion  at  a 
7  percent  discount  rate.  Thus,  as  shown 
in  Table  12,  the  net  benefits  (benefits 
minus  costs)  of  a  total  effectiveness  rate 
of  25  percent  range  bom  $27.9  to  $43 
billion  at  a  3  percent  discoimt  rate  and 
bom  $9.0  to  $10.2  biUion  at  a  7  percent 
rate.  Table  13  indicates  that  those 
figures  imply  a  cost  per  Ufe-year  saved 
offrom  $800  to  $4,700  and  a  cost  per 
death  avoided  of  from  $11,000  to 
$52,000.  As  noted  earUer,  these  benefits 
are  exclusive  of  the  substantial  health 
improvements  expected  to  result  from 
the  reduced  consumption  of  smokeless 
tobacco. 

The  substantial  differential  between 
these  estimated  costs  and  benefits 
writhstands  rigorous  sensitivity  analysis 
(see  Table  12).  For  example,  SAMHSA 
estimated  that  its  rule  would  reduce 
imderage  tobacco  use  by  from  one-third 


to  one-tenth.  The  approximate  midpoint 
of  that  estimate  (20  percent)  constitutes 
about  40  percent  of  the  regulatory 
benefit  of  reducing  underage  tobacco 
use  by  one-half.  If.  for  illustrative 
purposes,  these  results,  as  well  as  a 
proportional  fraction  of  the  relevant 
costs.  3*0  are  attributed  to  SAMHSA.  the 
incremental  net  benefits  of  the  FDA  rule 
still  range  from  $16.8  to  $25.8  billion  at 
a  3  percent  discount  rate,  and  from  55,4 
to  56  2  billion  at  a  7  percent  discount 
rate. 

Moreover,  FDA  assumed  that  reaching 
the  "Healthy  People  2000  "  goal  would 
deter  about  one-quarter  of  the  1  million 
youth  under  age  18  who  currently  begin 
to  smoke  each  year  from  ever  smoking 
as  an  adult.  Thus,  this  goal  implies  a  25 
percent  overall  effectiveness  rate.  If. 
however,  these  rules  prevent  smoking  as 
an  adult  for  even  5  percent  of  the 
teenagers  who  would  other,vise  become 
adult  smokers,  they  would  produce 
estimated  armual  net  benefits  of  from 
55. 4  billion  to  58.5  billion  at  a  3  percent 
discount  rate  and  from  51.7  billion  to 
$1.9  billion  at  a  7  percent  discount  rate. 
Even  if  this  latter  scenario  attributed  40 
percent  of  the  benefits  and  relevant 
costs  to  SAMHSA,  the  aimual  net 
benefits  of  the  FDA  rule  would  still 
range  from  $3,3  billion  to  55.1  billion  at 
a  3  percent  discount  rate  and  from  $1.0 
billion  to  51.2  biUion  at  a  7-percent 
discount  rate.  This  last  example  implies 
a  cost  per  life-year  saved  of  53.500  to 
$21,100  and  a  cost  per  death  avoided  of 
547,000  to  $234,246.  These  figures  are 
well  within  the  range  of  values  for 
health  interventions  typically 
considered  cost-effective. 


TABLE  12.— NET  BENEFITS 
($  Billions) 

Effectiveness  Rates 

Discount 
Rate 

25% 

15% 

10% 

5% 

2.5% 

Low 

High 

Low 

High 

Low 

High 

Low 

High 

Low 

High 

3% 
7% 

27.9 
9.0 

43.0 
10.2 

16.7 
5.3 

25.7 
6.1 

11.1 
3.5 

17.1 
4.0 

5.4 
1.7 

8.5 
1.9 

2.6 
0.74 

4.1 
0.86 

\ 

Illustrative  Incremental  Net  Benefits' 

3% 
7% 

16.8 
5.4 

25.8 
6.2 

10.0 
Z2 

15.5 
3.7 

6.7 
2.1 

10.3 
2.4 

3.3 
1.0 

5.1 
1.2 

1.6 
0.45 

2.5 

0.53 

'  Attntxjtes  40%  of  benefits  and  associated  costs  to  SAMHSA 


UMI 


'♦"Costs  include  100  percent  of  SAMHSA's  state 
enforcement  costs,  plus  40  percent  of  retail  training 


costs,  vending  machine  costs,  and  retail  and 
consumer  LO.  check  costs. 
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3% 
7% 


TABLE  13.— COST  EFFECTIVENESS 

Effectiveness  Rates 

Discount 

25% 

15% 

10% 

5% 

2.5% 

Rate 

CosVLife- 

Vear 
Saved  (S) 

Cost/Death 

Avoided 
(S) 

Cost/Life- 

Year 
Saved  ($) 

Cost/Death 

Avoided 
(S) 

Cost/Life- 
Year 
Saved  (S) 

Cost/Death 

Avoided 

($) 

Cost/Life- 

Year 
Saved  ($) 

Ck>st/Death 

Avoided 

($) 

CosVLife- 

Year 
Saved  ($) 

Cost/Death 

Avoided 

($) 

3% 
7% 

815 
4,722 

10.862 

52.423 

1.368 
7.870 

18.103 
87.372 

2.038 

11,804 

27.155 
131.059 

4,075 
23.609 

54,310 
262.117 

8.151 
47,218 

108.621 
524,235 

Illustrative  Incremental  Cost-effectiveness^ 


706 
4,220 


9.413 
46,849 


1,177 
7,033 


15,689 
78,082 


1.766 
10,549 


23,533 

117,123 


3.532 
21.098 


'  Attributes  40%  of  benefits  and  associated  costs  to  SAMHSA 


47.067 
234,246 


7.064 
42,197 


94,134 
468,492 


E.  Distributional  Effects 

These  regulations  will  impose  a 
variety  of  sector-specific  distributional 
effects.  Those  sectors  affiliated  with 

tobacco  and  tobacco  products  will  lose 
sales  revenues  and  these  losses  will 
grow  over  time.  Businesses  engaged  in 
the  provision  of  tobacco  product 
advertising  may  also  face  reduced 
revenues.  Simultaneously,  nontobacco- 
related  industries  will  gain  sales. 
because  dollars  not  spent  for  tobacco 
products  will  be  spent  on  other 
commodities. 

1.  Tobacco  Manufacturers  and 
Distributors 

For  its  calculation  of  regulatory 

benefits.  FD.^  estimates  that 
implementation  of  the  regulations  may 
reduce  the  dgeirette  consumption  of 
underage  smokers  bv  one-half  within  7 
years.  As  discussed  earlier  m  this 
section,  based  on  data  presented  in 
Cummings,  et  a!.,  FDA  finds  that 
teenage  smokers  under  the  age  of  18 
consumed  about  316  million  packs  of 
cigarettes  in  1994.  A  50-percent  cut  in 
sales  would  drop  the  number  of  packs 
sold  by  158  million  Moreover.  FD.^  has 
assumed  that  at  least  one-half  of  those 
500.000  teenagers  who  would  be 
deterred  from  starting  to  smoke  each 
year  would  refrain  from  smoking  as 
adults,  decreasing  the  number  of  adult 
smokers  by  250.000  per  year  Because 
each  adult  smoker  consumes  about  500 
packs  per  year,  about  124  million  fewer 
packs  would  be  sold  per  year. 

Thus,  achieving  the  agency's  goal 
would  reduce  cigarette  consumption  by 
158  million  packs  in  the  first  year 
(while  only  teenagers  are  affectedj,  158 
million  plus  124  million  packs  in  the 
second  year,  158  million  plus  2  times 
124  million  packs  in  the  tiird  year,  and 
so  on.  Since  1994  cigarette  shipments 


totaled  36.3  billion  packs.  ^^^  cigarette 
consumption  would  fall  by  about  0.4 
percent  in  the  first  year,  1.8  percent  in 
the  fifth  year,  and  3.5  percent  in  the 
tenth  year  following  implementation. 
(In  fact,  these  reductions  may  take  even 
longer,  because  it  may  be  several  years 
before  the  50-percent  effectiveness  level 
is  achieved,  and  because  young  adults 
smoke  fewer  packs  than  older  adults). 

Hence,  aimual  tobacco  revenues  will 
decUne  slowly  over  time.  The  U.S. 
Bureau  of  the  Census  estimates  1994 
revenues  for  cigarette  and  smokeless 
tobacco  manufacturers  at  about  $25.9 
billion.  3*2  Assuming  comparable 
reductions  in  smokeless  tobacco,  these 
calculations  imply  that  tobacco 
manufacturer  revenues  vsill  fall  by  $128 
million  in  the  first  year  (0.5  percent), 
S501  miUion  in  the  fifth  year  (1.9 
percent),  and  $966  million  in  the  tenth 
year  (3.7  percent).  While  these 
reductions  are  significant,  the  gradual 
phasing  of  the  impacts  will  significantly 
dissipate  any  associated  economic 
disruption. 

In  a  1992  report  prepared  for  the 
Tobacco  Institute.  Price  Waterhouse 
estimated  that  the  tobacco 
manufacturing,  warehousing  and 
wholesale  trade  sectors  employed  about 
107,000  full-time  workers.  ^*^  Thus,  a 
constant  production-to-employment 
ratio  projects  that  a  3.7-percent 
reduction  in  sales  over  a  10-year  period 


'«'  'Tobacco  Situation  and  Outlook  Report." 
U.SJi.A.,  Economic  Research  Service,  p.  4.  April 
1995. 

342  "1994  Annual  Survey  of  Manufactures:  Value 
of  Product  Shipments,"  U.S.  Department  of 
Commerce  ,  Bureau  of  the  Census.  Table  1,  p.  210. 
ASM  does  not  report  data  below  the  5-dig!t  SIC 
Code  Level.  FDA  asstuned  chewing  tobacco 
represented  the  same  percentage  of  SIC  Code  213^1 
(Chewing  and  Smoking  Tobacco)  in  1994  as  it  did 
in  1992  when  it  was  classified  at  a  6-digit  SIC  code 
in  the  Census  of  Manufacturers. 

'*'  "The  Economic  Impact  of  the  Tobacco 
Industry  on  the  United  States  in  1990,"  Price 
Waterhouse,  p.  ES-3,  October  1992. 


would  result  in  the  displacement  of 
about  4,000  jobs,  or  400  jobs  annually 
among  manufacturers,  warehousers.  and 
wholesalers.  Alternatively,  a  University 
of  Virginia  study  concluded  that  "the 
Price  Waterhouse  study  for  the  Tobacco 
Institute  provides  estimates  of  tobacco's 
impact  that  are  high  compared  to  other 
measures."  ^**  That  study  referenced  a 
recentU.S.  Department  of  Agriculture 
analysis  by  Gale  that  foimd  Uiat 
manufacturing  and  wholesale  trade 
activities  employ  only  83,000  full-time 
equivalent  workers.  '*'  If  true,  this 
finding  reduces  these  job  loss  estimates 
to  about  3.000  jobs,  or  300  annually. 

The  smaller  job  loss  estimate  is 
generally  confirmed  by  a  recent  study 
by  Warner,  et  al.,  who  appUed  a 
computer  simulation  model  to  forecast 
the  regional  impact  of  reductions  in 
tobacco  use.  ^*^  The  authors  used  "a 
state-of-the-art  macroeconomic  model  to 
simulate  what  would  happen  if 
consumers  reduced  their  tobacco 
expenditures,  with  the  same  level  of 
spending  redistributed  to  other  goods 
and  services  •   *  *."  One  scenario 
assumed  that  tobacco  control  activities 
would  reduce  the  expected  rate  of 
tobacco  purchases  by  2.06  percent  per 
year,  or  roughly  5  times  the  estimated 
effect  of  the  FDA  rule.  While  this 
scenario  does  not  present  direct  impacts 
to  the  tobacco  industry  alone,  it 
forecasts  job  losses  after  8  years  of  6,401 
for  all  U.S.  wholesalers  and  5,957  for 
Southeast  Tobacco  Region 


'"  Knapp,  J.  L,  •'Tobacco  in  Virginia."  Weldon 
Cooper  Center  for  Public  Service,  University  of 
Virginia,  p.  5,  December  1995. 

'«Gale,  F.,  "What  Tobacco  Farming  Means  to 
Local  Economies,"  U.S.  Department  of  Agriculture, 
Economic  Research  Service,  Agriculture  Economic 
Report  Number  694,  p.  5,  September  1994. 

'«  Warner,  K.  E..  G.  A.  Fulton.  P.  Nicolas,  and  D. 
R.  Grimes.  "Employment  Implications  of  Declining 
Tobacco  Product  Sales  for  the  Regional  Economies 
of  the  United  States,"  JAMA.  pp.  1241-1246.  April 
24, 1996. 
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manufacturers.  Accounting  for  the 
multiple  of  5.  comparable  job  losses 
attributable  to  the  FDA  rule  would  total 
about  2.600  after  8  years,  or  about  325 
annually. 

The  Barents  Group  did  not  address 
the  long-term  gradual  decline  in  tobacco 
use  projected  bv  FDA.  Nevertheless,  it 
claimed  that  the  agency  underestimated 
the  economic  impact  on  industry  by 
failing  to  account  for  the  lost  sales  to 
adults  that  would  result  from  the 
proposed  ban  on  vending  machines  and 
self-service  displays  and  the  required 
checking  of  customer  I.D.'s.  The  Barents 
Group  argued  that  the  added  consumer 
inconvemence  imposed  by  these 
provisions  was  tantamount  to  an 
increase  in  the  effective  price  of  tobacco 
products,  which  would  rapidly  decrease 
the  consumption  of  tobacco  by  adults. 
Relying  on  "hypothetical  scenarios" 
that  assume  demand  declines  of  5  and 
10  percent,  the  Barents  Group  forecast 
that  the  tobacco  manufacturing  industry 
would  lose  from  1,800  to  3,700  jobs  due 
to  this  increased  consumer 
inconvenience. 

FDA  believes  these  Barents 
projections  are  substantially  overstated. 
Impacts  associated  with  cigarette 
consumption  declines  of  5  to  10  percent 
cannot  possibly  be  attributed  to  the  loss 
of  vending  machines,  because  vending 
machine  purchases  make  up  less  than  1 
percent  of  aU  cigarette  purchases. 
Further,  according  to  NAMA,  there  are 
onlv  141.000  cigarette  vending 
machines  currently  m  use  (and  that 
number  is  falling  rapidly),  and  the  cost 
analysis  prepared  bv  the  Barents  Group 
predicted  that  100,000  of  these 
machines  would  be  replaced  by  new 
GTC  establishments.  Thus,  the  Barents 
Group's  own  analysis  eliminates  any 
added  consumer  inconvenience  from 
three-quarters  of  the  existing  inventory 
of  machines.  Moreover,  the  near-term 
impact  on  adult  tobacco  consumption 
will  be  further  moderated  both  because 
the  final  rule  allows  vending  machines 
in  "adult"  facilities,  and  because  the 
added  inconvenience  cost  will  be 
partially  offset  by  the  lower  price  of  the 
CTTC  product.  These  factors  together 
make  it  extremely  unUkely  that  fewer 
vending  machines  will  lead  to  a 
substantial  near-term  fall  in  tobacco 
industry  sales  revenues. 

The  likehhood  that  tobacco  sales  will 
decline  significantly  due  to 
inconvenience  imposed  on  adult 
customers  by  the  self-service  restriction 
is  similarly  remote.  While  some 
purchasers  would  need  more  time  to 
complete  a  transaction,  other  purchasers 
would  save  time  by  no  longer  having  to 


search  and  retrieve  a  desired  product.  In 
the  absence  of  empirical  evidence,  the 
result  is  indeterminate;  but  FDA  has 
seen  no  convincing  evidence  or 
argiiments  to  demonstrate  that  any 
delays  caused  by  the  self-service 
restriction  will  significantly  curtail 
adult  tobacco  use. 

Finally,  although  FDA  calculated 
above  that  increased  delays  due  to  I.D. 
checking  could  cost  young  adult 
constmiers  under  the  age  of  26  up  to  $50 
million  per  year,  even  this  cost  would 
not  lead  to  significant  consumption 
declines.  As  described,  the  increased 
checkout  waiting  Urae  for  young 
purchasers  was  estimated  to  average 
about  8.3  seconds,  which  translates  to  a 
cost  of  about  2.3  cents  per  transaction, 
or  1.35  percent  of  the  cost  of  a  pack  of 
cigarettes.  According  to  the  Barents 
Group,  representative  estimates  of 
demand  elasticities  for  cigarettes  range 
from  -0.6  to  -1.0.  Young  adults  under 
the  age  of  26,  however,  purchase  only 
about  10  percent  of  all  tobacco  products. 
Thus,  the  fall  in  total  tobacco  sales 
would  be,  at  most,  0.1  percent,  not  the 
5  to  10  percent  assumed  by  the  Barents 
Group.  Moreover,  even  the  0.1  percent 
figure  is  an  overestimate,  because  those 
consimiers  irritated  by  the  delay  will 
increase  the  volume  of  tobacco  products 
purchased  per  transaction.  As  a  result, 
the  nimiber  of  cartons  sold  will  rise,  but 
the  decline  in  tobacco  product  sales 
revenues  attributable  to  the 
inconvenience  effects  of  I.D.  checks  will 
be  negligible. 

2.  Tobacco  Growers 

As  explained  above,  total  cigarette 
and  chewing  tobacco  consiunption  is 
expected  to  decrease  by  0.5  percent  in 
the  first  year,  1.9  percent  by  the  fifth 
year,  and  3.7  percent  by  the  tenth  year, 
following  compliance  with  the 
regulation.  Price  Waterhouse  estimated 
that,  on  a  full-time  equivalent  basis, 
about  153,000  farmers  grew  tobacco  in 
1990.  Based  on  these  figures,  constant 
production-to-employment  ratios  imply 
employment  losses  among  tobacco 
growers  of  about  5,700  after  10  years,  or 
about  570  annually.  Alternatively,  the 
Gale  study  for  the  U.S.  Department  of 
Agricultiu«  (USDA)  »•♦'  estimated  the 
number  of  full-time  equivalent  tobacco 
farmers  to  be  only  65,400,  which  would 
reduce  the  job  loss  estimate  to  about 
2,500  by  the  tenth  year,  or  250  annually. 

This  latter  figure  also  closely  fits  the 
findings  of  Warner,  et  al.,  who,  as 


described  above,  used  a  "state-of-the- 
art"  macroeconomic  simulation  model 
to  project  the  employment  effects  of 
declining  tobacco  consimiption.  3*8 

Assuming  domestic  tobacco 
consumption  decreases  of  2.06  percent 
per  year,  Warner,  et  al.  predicted  about 
7,500  job  losses  within  an  8-year  period 
for  "Southeast  Tobacco  Region" 
farmers.  .\s  this  fall  in  tobacco  use  is 
roughly  five  times  that  projected  by 
FDA.  the  analogous  job  loss  estimate 
would  be  about  1.500  over  the  8-year 
period,  or  about  190  per  year. 

According  to  the  USDA  study  by  Gale, 
"[fjor  most  farms,  tobacco  growing  is  a 
part-time,  seasonal  enterprise,  and 
production  per  farm  is  usually  small. 
About  two-thirds  of  tobacco  farmers 
work  off-farm."  '*^  Citing  1987  Census 
of  Agriculture  data.  Gale  notes  that  only 
65  percent  of  the  farms  growing  tobacco 
in  the  United  States  reported  earning 
more  than  half  of  their  receipts  from 
tobacco,  and  of  those  farms, 
approximately  80  percent  had  total  farm 
sales  under  $20,000.  He  explains  that 
the  availabihty  of  alternative  land  uses 
will  dictate  the  economic  results: 

The  key  factor  in  adju.stment  to  a  smaller 
tobacco  industr>-  is  the  alternative  uses 
available  for  land,  lahwr,  and  capital  used  in 
tobacco  production  •  *  *  For  the  most  part, 
concern  is  focused  on  rural  areas  where 
tobacco  is  grown  because  this  stage  of 
production  has  the  most  specialized 
resources  with  fewer  attractive  alternative 
uses.  In  many  areas,  small  farms  that  are 
unviable  without  tobacco  profits  would  cease 
production  and  their  land  would  be  absorbed 
into  larger  neighboring  farms  or  converted  to 
other  uses  *   *   *  In  marginal  farming  areas 
•   *   *  much  of  the  land  devoted  to  tobacco 
would  be  converted  to  residential, 
commercial,  industrial,  or  forestry  uses,  in 
which  case  it  would  still  generate  income  for 
the  local  economy  *   *   *  This  land  is  already 
being  converted  to  nonfarm  uses  in  rapidly 
growing  areas  like  southern  Maryland  and 
Raleigh-Durham,  North  Carolina.  **° 
FDA  notes  that  the  economic 
consequences  of  these  trends  will  be 
substantially  mitigated  by  the  very 
moderate  pace  of  the  projected  changes. 

3.  Vending  Machine  Operators 

The  final  regulation  prohibits  all 
vending  machine  sales  of  regulated 
tobacco  products  except  for  those 
machines  located  in  a  facility  where 


"'Gale,  F.,  "What  Tobacco  Farming  Means  to 
Local  Economics,"  USDA,  Econoinic  Research 
Service,  Agriculture  Econoinic  Report  Number  64, 
p.  5.  September  1904.    - 


'■««  Warner,  K.  E.,  G.  A.  Fulton,  and  D.  R.  Grimes, 
"Employment  Implications  of  Declining  Tobacco 
Product  Sales  for  the  Regional  Economies  of  the 
United  States,'  JAMA,  pp.  1241-1246,  April  24, 
1996. 

'"Gale.  F..  "What  Tobacco  Farming  Means  to 
Ixxal  Economies."  USDA,  Economic  Research 
Service,  Agriculture  Economic  Report  Number  64, 
p.  1,  September  1994. 
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persons  undf^  thn  aye  (•  l  H  are  not 
present  at  any  time,  in  recent  years, 
cigarette  vending  sales  have  dropped 
precipitously,  due  to  numerous 
restrictive  State  and  local  ordinances. 
According  to  the  NAMA: 

|t]he  1986  cigarette  location  survey 
mirrored  an  industry  with  about  700,000 
cigarette  vending  machines  on  location.  In 
1994,  the  vending  industry  was  estimated  to 
have  between  141.000  and  400,000  cigarette 
machines.  This  represents  a  decline  in  the 
number  of  cigarette  vending  machines  on 
location  of  between  43  percent  and  80 
percent. 

The  U.S.  Department  of  Commerce  ^'^ 
reports  that  1992  sales  of  tobacco 
products  by  automatic  merchandising 
machine  operators  were  about  $452 
million,  or  7.1  percent  of  that  sector's 
total  sales,  but  a  NAMA  fact  sheet 
shows  this  rate  continuing  to  fall, 
dropping  from  8.5  percent  in  1990  to  2.7 
percent  in  1994.  One  trade  magazine 
explains  that,  "[cjigarette  vending,  once 
an  industry  mainstay,  is  now  a  niche 


business  increasingly  conducted  by 
specialized  enterprises."  ^52 

Referring  to  1992  Census  data,  NAMA 
declared  that  over  3,000  vending 
machine  operators  supply  cigarettes,  not 
including  the  bars,  restaurants,  hotels, 
and  bowling  alleys  that  own  their  own 
machines.  On  average,  these  mostly 
small  firms  receive  10  percent  of  their 
revenues  from  cigarette  sales,  although 
some  firms  are  even  more  dependent. 
While  some  vending  machines  can  be 
converted  to  sell  other  products,  one 
large  cigarette  machine  manufacturer 
maintained  that  more  than  85  percent  of 
the  existing  machines  can  be  converted 
only  for  new  products  with  packaging 
similar  in  dimension  and  form  to 
cigarette  packages. 

While  vending  operators  will  need  to 
develop  new  markets  to  replace  the 
already  dwindling  sales  revenues  from 
cigarette  vending  machines,  the  overall 
economic  impact  will  be  mitigated 
somewhat  by  FDA's  decision  to  exempt 
"adult  only"  locations  from  the  ban. 
According  to  a  1995  NAMA  survey,  58 


percent  of  cigarette  vending  machines 
are  located  in  bars  and  cocktail  loimges, 
11  percent  in  factory /plant  locations, 
and  3  percent  in  business  offices.  ^53 
Those  locations  that  do  not  permit  the 
entry  of  youngsters  under  the  age  of  18 
will  be  exempted  from  the  cigarette 
vending  machine  restriction. 

4.  Advertising  Sector 

In  annual  reports  to  FTC, 
manufactvuers  of  cigarettes  and 
smokeless  tobacco  reported  1993 
advertising  and  promotional/marketing 
expenditiu^s  of  $6.0  billion  and  $119 
million,  respectively  (see  Table  14). 
About  $2.6  biUion  (43  percent)  of  these 
outlays  went  to  consumers  as  financial 
incentives  to  induce  further  sales  (e.g.. 
coupons,  cents-off,  huy-one-get  one  free, 
free  samples),  and  $1.6  biUion  (26 
percent)  to  retailers  to  enhance  the  sale 
of  their  product.  The  remaining  $1.9 
billion  (31  percent)  were  related  to 
consiuner  advertising  activities  that  will 
be  significantly  modified  by  the  "text 
only"  restrictions. 


TABLE  '4  —TOBACCO  ADVERTISING  PROMOTIONAL  EXPENDITURES 

1993  (Millions  ct  Dollars)' 


Pronxjtion  Type 


CouponsA/alue  Added 

Promotional  Allowances 

Point  of  Sale 

Specialties  Items 

Outdoor 

Magazines 

Public  Entertainment 

Free  Samples 

Transit 

Newspapers 

Direct  Mail 

Endorsements 

All  Others 


Total 


Cigarettes       Smoiceless 


2.559 

1,558 

401 

756 

231 

235 

84 

40 

39 

36 

31 

0 

64 


6,035 


119 


Total 


32 

2,591 

13 

1,571 

13 

414 

4 

760 

1 

232 

7 

242 

23 

107 

16 

56 

0 

39 

1 

37 

1 

32 

0 

0 

7 

71 

6,154 


^  Totals  may  not  add  due  to  rounding. 
Source:  U.S.  Federal  Trade  Commission 


FDA  cannot  project  the  ultimate 
industry  response  to  these  advertising 
restrictions.  On  the  one  hand,  the 
effectiveness  of  many  advertisements 
will  fall.  On  the  other  hand,  many 
alternative  marketing  promotional 
activities  will  be  prohibited  or 
constrained  even  more  stringently, 
raising  the  relative  desirability  of  the 
remaining  advertising  options. 
Moreover,  as  described  above,  FDA  may 


"» U.S.  Department  of  Commerce.  "Merchandise 
Line  Sales,"  1992  Census  ofBetaQ  Trade,  RC92-S- 
3RV,  pp.  3-27,  3-31. 

'*»  Vending  Times.  Census  of  the  Industry  Issue, 
p.  36-D,  1995. 


require  new  informational  programs  that 
would  generate  a  substantial  increase  in 
advertising  industry  revenues. 
Nevertheless,  if  tobacco  outlays  fall, 
there  will  be  short-term  dislocations  as 
industry  resources  are  redirected  to 
other  uses.  One  firm  that  de|}ends 
heavily  on  tobacco  advertising  warned 
of  severe  economic  burdens,  pointing  to 
income  and  job  losses  for  many  of  its 
employees  and  suppUers.  Most 


"'  National  Automatic  Merchandising 
Association,  Cigarette  Vending  Machine  Location 
Study,  conducted  August  31, 1995. 


advertising  suppliers,  however,  are  not 
overly  specialized  with  respect  to 
particular  consumer  products  and 
would  redirect  resources  to  other 
advertising  purchasers,  albeit  at  some 
revenue  loss.  While  FDA  is  aware  that 
such  demand  shifts  cause  short-term 
disruption,  the  U.S.  economy  creates 
and  discards  thousands  of  products 
each  day.  For  most  advertising  media, 
the  ability  to  respond  rapidly  to 
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changing  markets  is  a  mainstay  of 
economic  survival. 

a.  Print  media.  The  final  regulation 
requires  that  advertising  of  cigarettes  or 
smokeless  tobacco  he  restricted  to  black 
text  on  a  white  background  in  those 
publications  where  youthful  readers 
constitute  more  than  15  percent  of  total 
readership  or  number  more  than  2 
million.  FDA  cannot  reasonably  forecast 
the  future  marketing  strategies  of 
tobacco  manufacturers,  but  foresees  a 
possible  fall  in  the  $242  million  worth 
of  magazine  advertising  and  the  $37 
million  worth  of  newspaper  advertising 
that  tobacco  manufacturers  reported  to 
the  FTC  in  1993.  These  advertising 
revenues  comprised  about  1.1  percent 
and  0  1  percent  of  the  1992  value  of 
shipments  for  periodicals  and 
newspapers,  respectively-  ^*^  The 
Barents  Group  identified  32  leading 
magazines  with  tobacco  advertising  in 
1994  that  have  youth  readership  levels 
exceedmg  the  regulatory  threshold  and 
found  that  these  publications  received, 
on  average,  7  3  percent  of  their  total 
advertising  revenues  from  tobacco  in 
1994  Thev  also  predicted,  based  on  the 
sharp  downward  trend  of  these 
advertising  outlays,  a  21-percent  drop  in 
magazine  advertising  and  a  45-percent 
drop  in  newspaper  advertising  for 
tobacco  products  by  1996,  irrespective 
of  the  FD.\  regulation. 

The  impact  of  these  restrictions  on  the 
various  advertising  media  and  agencies 
is  difficult  to  determine.  The  Barents 
Group  contended  that  FDA  had  argued 
in  its  original  analysis  that  "regulations 
for  print  media  will  have  Uttle  or  no 
adverse  impact."  In  fact,  FDA  made  no 
such  projection,  although  the  agency 
did  present  several  historical  examples 
of  advertising  bans  (e.g.,  the  broadcast 
ban  on  tobacco  products)  where 
advertising  revenues  rebounded  in  spite 
of  new  legal  restrictions.  The  Barents 
Group  also  faulted  FDA  for  not 
comparing  actual  revenues  after  the 
broadcast  ban  to  revenues  "that  would 
have  been  expected  in  the  absence  of 
the  ban."  FDA,  however,  does  not 
believe  that  this  "counter  factual"  logic 
for  estimating  costs  precludes  the 
agency  from  suggesting  that  income  and 
employment  would  not  necessarily  fall 
in  the  wake  of  new  advertising 
restrictions. 

Several  comments  declared  that 
advertising  outlays  would  fall  sharply 
and  subscription  prices  rise.  According 
to  the  Barents  Group,  imagery  is  a 
prerequisite  for  effective  promotion  and, 


in  its  absence,  magazine  and  newspaper 
advertising  revenues  would  fall  by  25  to 
75  percent.  It  also  predicted  that  the 
reduced  revenues  would,  in  turn,  force 
publication  subscription  prices  to  rise. 

FDA  agrees  that  there  will  be  adverse 
impacts  on  certain  publications,  but 
notes  that  the  tobacco  industry  is 
currently  shifting  its  advertising  budget 
away  from  print  media  and  that  only  6 
of  the  32  affected  magazines  identified 
by  the  Barents  Group  received  over  10 
percent  of  their  revenues  from  tobacco 
products.  Moreover,  as  noted  earlier, 
while  FDA  cannot  project  the  tobacco 
industry's  marketing  strategies,  the 
agency  suggests  that  restricted 
promotion  alternatives  could  reestablish 
print  advertising  as  a  relatively 
attractive  option  for  conveying  product 
information  to  adult  readers;  thereby 
slowing  or  even  reversing  the  recent 
slide  in  this  type  of  tobacco  advertising. 

The  Barents  Group  also  asserted  that 
the  conmiercial  printing  industry,  as 
well  as  other  industry  sectors,  would  be 
heirmed  by  restrictions  on  coupons  and 
"retail  value  added"  promotions.  These 
expenditures,  which  account  for  $2.6 
billion,  or  42  percent  of  the  total  tobacco 
advertising  and  promotional  outlays 
reported  to  FTC  in  1993,  include  outlays 
associated  vdth  cents-off  coupons  and 
multiple  pack  promotions,  such  as  "buy 
one,  get  one  free"  or  "buy  two,  get  one 
free;"  as  well  as  other  give-away 
promotions,  such  as  "buy  cigarettes  and 
get  a  bee  promotional  item."  The  former 
activity  will  be  permitted  but  the  latter 
prohibited  under  the  final  regulation. 
Although  a  comment  submitted  by  the 
Tobacco  Institute  noted  that, 
"(ajnalytically,  such  spending  is  more 
akin  to  a  price  cut  than  to 
advertising,"  ^ss  the  Barents  Group, 
nonetheless,  concluded  that,  "(a] 
considerable  part  of  this  spending 
would  likely  be  eUminated  by  the 
proposed  regulations."  FDA,  however, 
does  not  agree  that  the  printing  industry 
will  be  significantly  affected  by  changes 
in  "coupons  and  value  added"  outlays. 
Cents-off  coupons  and  multiple  pack 
promotions  are  the  principal 
components  of  these  promotions  and 
will  continue  to  be  available  under  the 
final  rule. 

b.  Advertising  agencies  and  other 
suppliers.  Advertising  agency  revenues 
are  directly  tied  to  the  level  of 
advertising  expenditures  by  product 
manufacturers.  If  tobacco  manufacturers 
reduce  advertising  outlays,  these 
agencies  will  lose  income.  The  Barents 


Group  found  that,  in  1993.  tobacco 
aempanies  routed  almost  $1  billion 
through  ad  agencies  (less  than  1  percent 
of  the  reported  SI  31  3  billion  spent  on 
U.S.  media  advertising  in  1992).  ^^ 
Assuming  agency  fees  of  10  percent 
(whil?  overlooking  the  proposed  $150 
millioT  educational  campaign),  it 
suggested  that  advertising  decUnes  of  25 
to  75  percent  would  decrease  agency 
annual  revenues  by  $25  million  to  $77 
million.  Assuming  a  50  percent  drop 
($140  million)  in  magazine  and 
newspaper  advertising,  the  Barents 
Group  next  applied  a  simulation  model 
to  predict  that  supplier  firms  among 
advertising  agencies,  government, 
business  and  professional  services,  and 
commercial  printers  businesses  would 
lose  revenues  of  from  SI  2  to  $23 
milhon.  While  acknowledging  that. 
..«  *   •  there  will  be  eventual  offsetting 
revenue  gains  in  other  industries  not 
shown*    *   *,"  these  other  sectors  were 
not  identified  and  the  offsetting 
revenues  not  explicitly  quantified.  The 
Barents  Group  correctly  noted  that  the 
adjustments  will  involve  short-term 
costs  to  the  affected  sectors,  but  did  not 
estimate  the  expected  magnitude  of 
these  adjustment  costs. 

c.  Outdoor  advertising  industry  and 
public  transit  authorities.  The  final  rule 
restricts  tobacco  billboards  and  public 
transit  advertising  to  black  text  on  a 
white  background  and  bans  all 
stationary  outdoor  tobacco  ads  within  a 
1,000-foot  radius  of  any  school  or  public 
playground.  The  Barents  Group 
predicted  that  almost  all  urban  areas 
would  be  covered  by  the  ban  and 
expected  almost  no  new  outdoor 
tobacco  advertising  "even  in  permitted 
areas  due  to  the  relative  ineffectiveness 
of  black-and-white  text  as  an  advertising 
medium."  Further,  explaining  that  the 
$232  million  spent  on  outdoor 
advertising  in  1993  accounts  for  about 
14  percent  of  all  outdoor  advertising  in 
the  United  States,  the  Barents  Group 
found  it  imlikely  that  the  industry  could 
find  new  means  of  maintaining  its 
current  revenues. 

In  fact,  the  billboard  industry  and 
public  transit  districts  will  have  to  find 
replacements  irrespective  of  this 
regulation.  According  to  the  Barents 
Group  projections,  spending  on  outdoor 
advertising  by  tobacco  companies  will 
fall  by  almost  40  percent  between  1988 
and  1996  (Appendix  Table).  One 
billboard  trade  source  notes  that, 
"almost  60  percent  of  the  industry's 
1979  revenues  were  derived  from 


"*  Statistical  Abstract  of  the  United  States,  p. 
750.  1995. 


"'  Beales,  J.  H.,  "Advertising  and  the 
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44.  p.  13.  1993. 
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tobacco  and  alcohol  advertisers.  Today 
that  number  is  down  to  13  percent, 
replaced  by  retail,  business  and 
consumer  services,  entertainment,  and 
travel  advertisers."  ^^^  Similarly,  FDA's 
preliminary  economic  analysis  had 
recognized  that  Canada's  billboard 
industry  had  rapidly  adjusted  to  a 
recently  imposed  advertising  ban  and 
"quickly  replaced  $20  million  in  lost 
cigarette  revenues  vsrith  ads  for  food, 
soap,  toothpaste  and  beer."  ^ss 

In  1993,  tobacco  industry  spending  on 
public  transit  ads  ($39.1  million) 
contributed  less  than  1  percent  to  total 
public  transit  revenues,  having  declined 
by  35  percent  from  1990  to  1993. 
Acknowledging  that  these  expenditures 
would  continue  to  fall,  irrespective  of 
this  rule,  the  Barents  Group  argued  that 
since  relatively  few  transit  authorities 
accept  tobacco  ads,  the  impact  of  the 
regulation  would  be  significant  for  those 
few. 

d.  Specialty  item  suppliers.  The 
prohibition  of  nontobacco  specialty 
items  bearing  the  name  or  logo  of 
tobacco  products  will  affect  a 
substantial  number  of  specialty 
manufacturers.  In  earlier  comments  to 
FTC,  35«  the  Specialty  Advertising 
Association  International  noted  that  it 
"represents  4,400  firms  that 
manufactiire  or  sell  utilitarian  objects 
imprinted  with  advertising  *  *  • 
predominantly  small  businesses."  It  is 
likely  that  some  of  these  firms  would,  at 
least  initially,  lose  part  of  this  $760 
million  market  and  would  experience 
short-term  costs  while  exploring  other 
business  options. 

The  Barents  Group  projected  that 
manufacturer  outlays  for  these 
promotional  items,  in  the  absence  of  the 
FDA  rule,  would  triple  between  1993 
and  1996,  rising  from  $760  million  to 
$2.2  bilUon,  assumed  that  the  rule 
would  cause  revenue  decreases  of  25  to 
75  percent,  and  modeled  the  impacts 
among  other  affected  industry  sectors 
(e.g..  miscellaneous  manufacturers 
producing  matches  and  matchbooks, 
cigarette  lighters,  pens  and  pencils, 
sporting  goods,  etc.).  The  revenue  and 
employment  losses,  therefore,  were 
measured  from  a  baseline  that  assumed 
a  tripling  of  future  industry  revenues. 
While  these  growth  projections  may  be 
optimistic,  they  demonstrate  the  rapid 
swings  that  typify  the  market  for  many 


of  these  industries.  Indeed,  the  Barents 
Group's  forecasts  imply  that  even  if  the 
FDA  rule  were  to  reduce  the  1996  level 
of  tobacco  industry  advertising  on 
specialty  items  by  50  percent,  these 
outlays  would  still  exceed  the  1995 
level. 

In  any  case,  FDA  believes  that  the 
Barents  Group's  forecasted  impacts  may 
be  overestimated,  as  they  primarily 
reflect  static  outcomes,  whereas  firms 
supplying  such  products  are  constantly 
adjusting  production  in  response  to 
rapidly  shifting  patterns  of  demand. 
While  these  regulatory  changes  will 
impose  short-term  dislocation  costs, 
these  costs  v«ll  be  significantly 
mitigated  in  view  of  the  extensive  lead 
time  provided.  Again,  the  Barents  Group 
noted  that  FDA  had  not  quantified  these 
transitory  costs,  but  it  also  provided  no 
estimate. 

e.  Sponsorship  recipients.  According 
to  reports  submitted  to  FTC,  U.S. 
tobacco  companies  spent  $107  million 
on  pubhc  entertainment,  primarily 
sporting  events,  in  1993.  ^^  In 
comparison,  total  spending  on  corporate 
sponsorships  for  sports,  arts,  and  other 
entertainment  by  all  North  American 
companies  is  estimated  to  reach  $5.4 
billion  in  1996.  '^i  FDA  received 
numerous  public  comments  asserting 
that  the  loss  of  sponsorship  revenues  for 
sporting  events  would  increase  ticket 
prices  and,  in  turn,  reduce  spectator 
attendance.  In  particular,  comments 
pointed  to  the  potential  loss  of  jobs, 
employee  benefits,  and  business 
revenues  associated  with  race  track 
events. 

The  Barents  Group  contended  that  a 
substantial  part  of  the  payments  made 
by  tobacco  manufacturers  would  be 
eliminated  by  a  ban  on  tobacco  brand 
sponsorships,  because  few  sponsors 
would  agree  to  continue  sponsorships 
under  corporate  names.  Acknowledging 
the  lack  of  reliable  information  on 
economic  impacts;  it,  nonetheless, 
referenced  several  studies  showing  that 
lost  sponsorship  dollars  decrease 
revenues  and  temporary  jobs  for  local 
economies.  The  Barents  Group 
predicted  that,  as  tobacco  companies 
eliminate  payments,  other  advertisers 
would  replace  the  major  sponsorships, 
but  leave  reduced  or  no  funding  for  the 
less  popular  events.  On  this  basis,  it 


projected  a  25  to  75  percent  reduction 
in  sponsorship  dollars,  calculated  to 
result  in  revenue  losses  of  $27  to  $80 
million. 

Among  the  affected  U.S.  sporting 
events,  the  auto  racing  industry  receives 
the  greatest  amount  of  tobacco 
sponsorship  revenues.  The  Barents 
Group  relied  on  various  editions  of  the 
[EG  Intelligence  Reports  (EG)  to  list 
these  sponsorships.  In  reviewing  the 
EEG  data  and  other  sources,  FDA  found 
that  about  $29  million  worth' of  1995 
tobacco  sponsorship  revenues  were 
designated  for  the  National  Association 
for  Stock  Car  Auto  Racing 
(NASCAR);  '^^  which  amounted  to 
about  8.3  percent  of  estimated  NASCAR 
sponsorship  revenues  *^*  and  about  1.4 
percent  of  estimated  NASCAR  total 
revenues.  ^^  The  lEG  data  listed  Indy 
Car  tobacco  sponsorships  totaling  only 
about  $13  million,  although  these  data 
did  not  cover  all  events. 

As  the  majority  of  the  NASCAR 
tobacco  sponsorship  revenues  were 
directed  to  the  Winston  Cup  or  other 
lead  series,  FDA  agrees  that  a  major 
effect  of  the  ban  will  be  to  decrease  the 
price  of  sponsorships,  permitting 
smaller  sponsors  to  "trade  up"  to  the 
more  prestigious  sponsorships  left 
vacant  by  tobacco  companies.  Although 
new  company  sponsors  will  be  attracted 
by  the  lower  overall  sponsorship  costs, 
this  "ripple  effect"  will  impose 
shortfalls  for  some  smaller  or  lower 
profile  events.  This  economic  impact 
will  be  somewhat  mitigated,  however, 
by  the  rapid  growth  in  nontobacco 
sponsorships.  According  to  lEG 
estimates,  over  the  past  year,  motorsport 
sponsorship  spending  rose  by  about  17 
percent  ^^  and  total  North  American 
corporate  sponsorship  spending  by 
about  15  percent.  ^^ 
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5.  Retail  Sector 

In  addition  to  incurring  the  economic 
costs  described  earlier,  certain  segments 
of  the  rptdil  industry  will  experience 
adverse  distributional  impacts  to  the 
extent  that  they  receive  smaller 
prnmutionai  allowances  (slotting  fees) 
from  manufacturers.  In  1993,  industry 
promotional  allowances  totaled  $1.6 
billion  dollars.  According  to  FTC: 

Promotional  allowances  are  designed  to 
encourage  wholesalers  and  retailers  to  stock 
and  promote  a  company's  products, 
includmg  such  things  as  trade  allowances 
and  slotting  allowances.  Trade  allowances 
provide  deals  to  cigarette  wholesalers, 
dealers  and  merchants  in  the  form  of  free 
goods  or  price  reductions  in  return  for  the 
purchase  of  specific  quantities  of  goods. 
Slotting  allowances  include  fees  that  the 
cigarette  manufacturers  pay  retailers  to 
encourage  them  to  carry  a  new  product  or  to 
allocate  premium  shelf  space  to  a  product. 
Trade  contests  and  incentives,  training 
programs,  and  trade  shows  may  also  be 
counted  as  promotional  allowances. 
One  major  convenience  store 
association,  estimating  that  its  members 
currently  receive  about  $5,000  per  store, 
remarked  that  convenience  stores  would 
"bear  a  disproportionate  burden  should 
such  allowances  be  eliminated  as  a 
result  of  the  ban  on  self-service 
displays  "  Other  retailers  expressed 
similar  concerns  over  the  prohibition  of 
self-service  displays  and  promotional 
advertising,  fearing  it  would  lead  to  the 
elimination  of  these  revenues. 

The  Barents  Group  argued  that  there 
were  strong  reasons  to  believe  that 
promotional  allowances  would  fall 
sharply  as  "tobacco  products  are 
vvithdraviTi  to  inaccessible  areas  of  the 
store,  [and]  the  products  taking  their 
place  will  offer  lower  allowances." 
While  acknowledging  that,  "(t]he 
possibihty  of  promotional  payments 
continuing  may  depend  on  whether  the 
proposed  regulations  would  allow  the 
tobacco  packages  and  cartons  to  be 
displayed  from  behind  the  check-out 
counter  or  from  some  other  secured 
location  in  the  stores."  they  nonetheless 
presented  "illustrative"  revenue 
reductions  of  from  25  to  50  percent  and 
projected  total  revenue  losses  to  the 
retail  sector  of  $556  to  $1,112  million. 
Using  the  higher  percentage,  their 
analysis  implies  that  pretax  profit 
margins  would  fall  12.4  percent  for  the 
average  sized  convenience  store  and 
even  more  for  smaller  stores.  Moreover, 
they  predicted  that  about  2  percent  of 
currently  profitable  convenience  stores 
would  thereafter  incur  losses. 

FD.-\  suspects  that  many  of  these 
concerns  are  unwarranted  as  tobacco 
manufacturers  vdll  continue  to  place 


significant  value  on  having  their 
products  situated  in  highly  visible 
locations.  Although  desirable  locations 
behind  counters  or  in  locked  display 
cases  will  be  more  limited,  there  is  little 
reason  to  believe  that  manufacturers 
would  stop  competing  for  the  best 
display  space  available.  One  comment 
indicated  that  following  a  self-service 
ban  in  a  local  area  of  Northern 
Cahfomia,  some  retailers: 

•   *   *  reported  losses  of  tobacco  industry- 
paid  slotting  fees  •  *  •  because  of  the 
removal  of  self-service  promotional  tobacco 
displays,  racks  and  kiosks;  •  •  •  other 
retailers  reported  they  did  not  loose  [sic] 
tobacco  industry-paid  slotting  fees  if  tobiacco 
displays,  raclts  or  kiosks  are  relocated  behind 
the  coimter  or  if  they  are  replaced  by  locking 
cases  *  *  •  [There  were)  no  repwrted  losses 
of  other  tobacco  industry-paid  advertising 
fees,  promotional  allowances  or  other 
financial  incentives  paid  to  retailers  for 
advertising,  promoting  and  marketing 
tobacco  products  in  their  stores. '"' 
Because  of  the  regional  aspects  of  this 
ban,  it  was  a  "worst  case"  situation  for 
retail  stores.  If  self-service  displays  were 
a  prerequisite  for  promotional 
allowances,  tobacco  manufacturers 
would  have  quickly  transferred  them  to 
other  near-by  locaUties,  where  self- 
service  was  permitted.  The  fact  that  this 
did  not  generally  occur  demonstrates 
that  factors  other  than  self-service 
displays  can  support  manufacturer 
promotional  payments  to  retailers. 

Another  comment  noted  that,  "[i]n  at 
least  some  areas,  cigarette  companies 
have  continued  payments  to  retailers  for 
flavored  display  space.  For  instance, 
Philip  Morris  has  provided  clear,  plasUc 
cases  for  the  display  of  cigarette  packs 
and  cartons  in  some  stores.  These  cases 
are  placed  on  a  checkout  counter  but 
only  accessed  from  the  clerk's  side.  This 
arrangement  permits  prominent  display 
of  cigarette  packs  to  customers  who  are 
thereby  offered  cigarettes  at  close  range 
while  being  unable  to  pick  up  packs  or 
cartons  themselves."  In  discussing  the 
effects  of  the  Canadian  advertising  ban, 
a  Canadian  study  '««  suggested  that, 
"[i]n  the  absence  of  advertising  and 
promotion  outlets  *  *  *  the  cigarette 
industry  may  be  expected  to  provide 
greater  incentives  to  retailers  to  provide 
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more  and  better  shelf  space  for  their 
brands  in  order  to  provide  availability  to 
the  buyer  in  the  store  "  Moreover, 
because  FD.^  has  not  banned  all  point- 
of-purchase  tobacco  advertising,  "text 
only'  advertising  at  retail  stores  will  be  • 
extremely  important  to  tobacco  product 
marketers. 

In  addition,  alternative  opportunities 
for  point  of  purchase  (POP)  advertising 
have  climbed  briskly,  as  POP  experts 
"dte  in-store  advertising  as  the  fastest 
growing  segment  of  the  media 
industry'"  Jfi^  y^a^  ^^^^  Northern 
Cahfornia  study  expressly  noted  the 
"(rleplacement  of  self-service  tobacco 
displays,  racks  and  kiosks  with  »   •   * 
non-tobacco  products  such  as  candy, 
gum  and  soft  drinks  for  which  the 
retailer  receives  slotting  fees  from  the 
manufacturers  of  these  products."  ^^o 

In  sum,  FDA  cannot  predict  with 
certainty  the  direction  of  future 
payments  by  product  manufacturers  to 
retailers.  The  agency  points  out, 
however,  that  this  rule  would  affect 
neither  the  trade  allowances  that  are 
commonly  paid  to  both  wholesalers  and 
retailers,  nor  the  slotting  allowances 
paid  to  retailers  to  encourage  them  to 
carry  a  new  product  or  to  assure  the 
availability  of  a  particular  brand  in  a 
retail  outlet.  Further,  while  many 
current  promotional  activities  will  be 
prohibited,  a  substantia]  number  will 
remain  available.  As  the  competitive 
pressures  that  drive  promotional 
allowances  are  unlikely  to  abate, 
manufacturers  will  continue  to  compete 
vigorously  through  programs  involving 
both  "text  only"  promotions  and  select 
product  placements. 

6.  Other  Private  Sectors 

FDA  is  aware  of  several  recent  studies 
that  address  the  contribution  of  tobacco 
to  the  U.S.  economy;  or  alternatively, 
the  losses  to  the  U.S.  economy  that 
would  follow  a  decline  in  tobacco- 
related  expenditures.  The  Tobacco 
Institute's  Price  Waterhouse  report  37i 
purports  to  measure  the  induced  effect 
on  the  national  economy  of  spending  by 
the  tobacco  core  and  supplier  sector 
employees  and  their  famihes.  That 
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report  concluded  that  the  induced  or 
multiplier  effects  support  2.4  jobs  for 
every  1  job  in  the  core  and  supplier 
sectors  combined,  and  over  $3  in 
compensation  for  every  Si  in  the  other 
two  sectors.  However,  a  review  of  that 
report,  by  Arthur  .Andersen  Economic 
Consulting,  explamed  that  such 
multiphers  lead  to  "massive  and 
unrealistic  estimates."  ^''^  That  review 
further  emphasized  that  "money  now 
being  spent  on  tobacco  would  not 
disappear  if  demand  for  tobacco  were  to 
fall,"  though  the  Price  Waterhouse 
report  implicitly  made  that  assumption. 
The  Arthur  Andersen  review  concluded 
that  these  multipliers  "provide  no  basis 
by  themselves  for  predicting  how  many 
jobs  would  be  lost  by  a  reduction  in 
tobacco  spending."  FDA  strongly 
supports  this  latter  view. 

The  American  Economics  Group 
(AEG),  in  a  new  study  submitted  by  the 
Tobacco  Institute,  employed  a  national 
input-output  model  to  project  broad 
sectoral  and  regional  estimates  of  "the 
induced  impact  of  the  FDA  proposed 
regulations  nationwide  "  Applying  the 
low  and  high  illustrative  costs  estimated 
by  the  Barents  Group,  AEG  predicted 
job  losses  of  between  32,000  and  92,500. 
In  addition  to  the  printing  and 
publishing  industries,  significant 
employment  cutbacks  were  found  for 
food,  apparel  and  textiles,  paper,  metals, 
motor  vehicles,  and  other  miscellaneous 
manufacturers. 

FDA  is  skeptical  of  the  results  of  this 
AEG  study.  First,  the  mput-output 
methodology  employs  an  inherently 
static  approach  for  estimating  economic 
impacts  Indeed,  the  Barents  Group,  in 
its  second  report  for  the  Tobacco 
Institute,  explained  that  input-output 
models  will  not  capture  changing 
economic  conditions,  because  they  fail 
to  account  for  changing  market  pnces. 
Thus,  "the  input-output  approach  fails 
to  measure  the  effects  of  reallocating 
displaced  workers  and  resources  to 
other  parts  of  the  economy," 
Furthermore,  the  AEG  study  suffers 
from  the  same  fundamental  problem  as 
the  earlier  Pnce  Waterhouse  analysis:  It 
assumes  ihdt  all  reduced  industry 
revenues  are  lost  to  the  economy.  This 
methodology  is  simply  inappropriate. 
Finally,  the  .\EG  study  is  based  upon 
the  illustrative  cost  estimates  of  the 
Barents  Group.  As  described  in  detail 
above,  these  cost  estimates  are 
unreasonably  high.  Although  some 


tobacco  advertising  may  decrease,  a 
significant  portion  wdll  be  redirected 
towards  the  remaining  permissible 
promotional  activities. 

In  a  second  report,  the  Barents  Group 
presented  the  results  of  using  its  own 
cost  estimates  in  a  general  equilibrium 
model  to  simulate  the  impacts  of  the 
estimated  reductions  in  advertising  and 
promotional  spending  on  revenue  and 
employment  for  56  sectors  of  the  U.S. 
economy.  This  model  predicted  21,000 
to  44,000  U.S.  job  losses,  largely  among 
wholesale  and  retail  businesses,  but  also 
within  advertising,  printing,  apparel 
and  miscellaneous  manufacturing 
industries.  FDA  finds,  however,  that 
this  study  also  is  subject  to  several 
serious  deficiencies.  In  particular,  the 
Barents  Group  relies  on  its  own 
illustrative  cost  estimates  as  model 
inputs.  As  noted  above,  FDA  believes 
these  estimates  are  far  too  high.  Next, 
the  study  focuses  solely  on  those 
industry  sectors  predicted  to  lose  jobs, 
while  ignoring  those  sectors  expected  to 
gain  jobs.  In  fact,  the  study  explicitly 
acknowledges  that  the  underlying 
model  assumes  that: 

the  aggregate  level  of  employment  is  not 
changed  in  the  long  run  as  a  resull  of 
implementing  the  new  regulations.  In  other 
words,  though  particular  jobs  in  particular 
industries  are  exjjected  to  disappear 
permanently,  the  number  of  man-hours 
worked  per  year  in  the  economy  as  a  whole 
is  assimied  not  to  change  in  the  long  run 
•   *   • 

The  Barents  Group  selectively  shows 
changes  in  revenue  and  employment  for 
the  losers  only. 

Other  analysts  concluded  that  such 
models  should  not  be  used  to  assess 
longer  term  national  economic  impacts, 
because  resources  diverted  from  one  use 
would  be  reallocated  to  the  production 
of  other  goods  and  services.  As  one 
economist  explained  "[i]f  the  focus  is 
longer  term,  involving  a  period  of,  say, 
more  than  2  years,  then  the  induced 
effect  should  not  be  included  in  the 
measure  because  money  not  spent  in 
one  industry  would  find  another  outlet 
with  equal  (undistinguishable)  induced 
effects."  3^3 

Some  comments  addressed  regional 
issues,  pointing  to  the  importance  of 
tobacco  products  to  the  economies  of 
several  states.  Conunents  noted,  for 
example,  that  about  177,000  North 
Carolinians  were  employed  by  tobacco 
and  that  Price  Waterhouse  estimated 
that  the  economic  activity  of  these 


workers  supported  total  State 
employment  of  260,000.  FDA  is  aware 
that  tobacco  growing  states  will 
experience  some  adverse  economic 
effects.  Nevertheless,  as  discussed 
above,  the  agency  finds  that  the  income 
and  employment  impacts  associated 
with  reduced  tobacco  consumption  will 
be  extremely  gradual.  Moreover, 
reduced  tobacco  consumption  vdll 
minimally  affect  or  even  boost  the 
economies  of  nontobacco  states.  For 
example,  a  recent  economic  simulation 
of  the  regional  impacts  of  spending  on 
tobacco  products  by  Warner,  et  al. , 
found  that  after  8  years,  a  2  percent  per 
year  fall  in  tobacco  consimiption  (which 
substantially  exceeds  the  FDA  forecast 
for  this  regulation)  would  cause  the  loss 
of  36,600  jobs  for  the  Southeast  Tobacco 
region  of  the  United  States  (0.2  percent 
of  regional  employment);  whereas  the 
nontobacco  regions  of  the  United  States 
would  gain  56,300  jobs.  ^^*  That  study 
concluded  that  "|t]he  primary  concern 
about  tobacco  should  be  the  enormity  of 
its  toll  on  health  and  not  its  impact  on 
employment." 

7.  Excise  Tax  Revenues 

The  rule  will  decrease  State  and 
Federal  tobacco  tax  revenues  as  fewer 
youths  will  become  addicted  to  tobacco 
products.  These  excise  tax  losses  will 
increase  as  more  youths  become 
nonsmoking  adults.  According  to  the 
Tobacco  Institute,  State  cigarette  excise 
taxes  totaled  $6.2  biUion  for  the  year 
ending  June  30,  1993.  '^*  As  State  excise 
taxes  on  other  tobacco  products 
(including  smokeless  tobacco)  are 
reported  at  $226  milUon,  FDA  assumes 
that  the  value  of  all  State  excise  taxes 
affected  by  this  regulation  is  about  $6.4 
billion  annually.  Federal  excise  taxes  on 
cigarettes  totaled  $5.5  billion  for  the 
year  ending  June  30,  1993.  Federal 
excise  taxes  on  smokeless  tobacco  are 
expected  to  be  about  $27  million, 
according  to  the  Smokeless  Tobacco 
Council,  As  described  above,  FDA 
estimates  that  compliance  will  reduce 
tobacco  product  sales  by  a  gradually 
increasing  rate  over  time;  tobacco  sales 
will  fall  by  0,5  percent  in  the  1st  year, 
1.9  percent  in  the  5th  year,  and  3,7 
percent  in  the  10th  year.  Thus,  the  rule 
will  decrease  State  excise  taxes  on 
affected  tobacco  products  by  from  $30 
million  in  the  1st  year  to  $231  million 
in  the  10th  year  and  Federal  tobacco 


yri  "y\  Review  of  the  Price  Waterhouse  Economic 
Impact  Report  and  Tobacco  Institute  Estimates  of 
'Economic  Losses  from  Increasing  the  Federal 
Excise  Tax',"  Arthur  Andersen  Economic 
Consulting,  p.  93,  October  6,  1993; 


"3 Gray.  H.  P.,  and  I.  Walter,  "The  Economic 
Contribution  of  the  Tobacco  Industry."  in  Smoking 
and  Society:  Toward  a  More  Balanced  Assessment, 
edited  by  R.  D.  Tollison,  Lexington  Books,  p.  248, 
1986. 


"«  Warner,  K.  E.,  G.  A.  Fulton,  P.  Nicolas,  and  D. 
R.  Grimes,  "Employment  Implications  of  Declining 
Tobacco  Product  Sales  for  the  Regional  Economies 
of  the  United  States."  JAMA.  April  24,  1996. 

'"The  Tobacco  Institute,  "The  Tax  Burden  on 
Tobacco. "  vol.  28.  p.  4, 1993. 
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taxes  by  f'om  $25  million  in  the  1st  year 
to  $196  million  in  the  10th  year. 

Since  tobacco  taxes  represented  less 
than  1  percent  of  total  revenues  on  both 
the  State  and  Federal  level  in  1992,  ^'e 
even  the  estimatad  tenth  year  impact 
measures  only  0.03  percent  of  all  State 
ta.x  revenues  and  less  than  0.02  percent 
of  all  Federal  revenues.  Nonetheless,  if 
necessary,  governments  could  raise 
tobacco  product  excise  rates  to  offset 
these  revenue  losses  A  full  evaluation 
of  the  risc:al  consequences,  however, 
would  involve  a  variety  of  public  health 
ramifications.  For  example.  State 
Medicaid  programs  will  benefit  from 
reduced  tobacco-related  medical  care 
e.xpenditures.  but  will  need  to  finance 
additional  nursing  home  expenditures 
associated  with  increased  life 
expectancy. 

F.  Small  Business  Impacts 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prepare  a  final 
regulatory  flexibility  analysis  if  a  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  Analvses  in  this  section,  as  well 
as  in  other  sections  of  this  preamble, 
constitute  the  agency's  compliance  with 
this  requirement.  According  to  the 
Regulatory  Flexibility  Act.  the  final 
regulatory  flexibility  analysis  must 
contain  "a  succinct  statement  of  the 
need  for,  and  objectives  of,  the  rule." 
Section  XV  B  of  this  document  explains 
that  the  need  for  action  stems  from  the 
enormous  toll  on  the  public  health  that 
is  directly  attributable  to  the 
consumption  of  tobacco  by  children  and 
adolescents  under  the  age  of  18.  As 
described,  the  primary  objective  of  the 
regulation  is  to  achieve  the  "Healthy 
People  2000"  goal  of  reducing  by  one- 
half  the  number  of  youngsters  who  use 
tobacco. 

The  final  regulatory  flexibility 
analysis  must  also  provide  "a  summary 
of  the  significant  issues  raised  by  the 
public  comments  in  response  to  the 
initial  regulaton,-  flexibility  analysis,  a 


summary  of  the  assessment  of  the 
agency  of  such  issues,  and  a  statement 
of  any  changes  made  in  the  proposed 
rule  as  a  result  of  such  comments. "  The 
analyses  presented  previously  in  this 
section  addressed  the  first  two  of  these 
elements. 

With  respect  to  the  changes  made  in 
the  proposed  rule  as  a  result  of  public 
comments,  the  agency  has  reconsidered 
several  of  its  earlier  decisions,  at  least 
partly  due  to  their  projected  effect  on 
small  businesses.  The  preamble  above 
describes  these  changes  and  presents 
the  agency's  rationale  for  each 
modification.  For  example,  the 
proposed  regulation  banned  all  vending 
machine  sales  of  tobacco  products.  In 
response  to  public  comment,  the  final 
regulation  exempts  from  the  ban  those 
vending  machines  in  "adult  only" 
locations.  FDA  does  not  know  how 
many  small  businesses  will  be  able  to 
take  advantage  of  this  exemption,  but  it 
will  maintain  at  least  one  line  of  sales 
for  small  vending  machine  operators 
without  jeopardizing  the  protection  of 
young  people. 

In  addition,  the  proposed  regulation 
prohibited  direct  mail-order  sales  of 
tobacco  products.  The  public  comments. 
however,  indicated  that  many  adults, 
especially  those  who  are  elderly  or  who 
have  limited  mobility,  would  be 
substantially  inconvenienced  and 
several  small  businesses  would  be 
adversely  affected  by  this  ban.  Even 
more  importantly,  studies  suggest  that 
teenagers  purchase  cigarettes  from 
vending  machines  or  retail  merchants 
rather  than  from  nonretail  channels. 
FDA  took  these  considerations  into 
account  and  the  final  regulation  does 
not  prohibit  mail-order  sales  of 
cigarettes. 

The  final  regulatory  flexibility 
analysis  must  also  include  "a 
description  of  and  an  estimate  of  the 
nimiber  of  small  entities  to  which  the 
rule  will  apply  or  an  explanation  of  why 
no  such  estimate  is  available."  U.S. 
Census  data  for  1993  indicate  that  most 


cigarette  manufacturers  are  large 
businesses,  with  only  4  employing 
fewer  than  500  employees.  ^"  The  small 
business  size  standard  established  by 
the  U.S.  Small  Business  .Administration 
(SBA)  for  this  industry  is  1.000 
employees,  -^"s  The  Federal  Trade 
Commission  (FTC)  provided  a  list  of  52 
cigarette  importers  and  small  cigarette 
manufacturers  filing  plans  with  that 
agency,  but  could  not  distinguish 
manufacturers  from  importers.  ^79  The 
1993  Census  data  show  that  14  of  the  20 
firms  manufacturing  chewing  and 
smoking  tobacco  employ  fewer  than  500 
employees,  the  SBA  size  standard  for 
this  sector,  ^so  ^jsq  r^ost  of  the  nation's 
124.000  tobacco  farms  are  small:  almost 
99  percent  of  the  farms  growing  tobacco 
in  1992  had  total  farm  sales  under  the 
SBA  small  business  size  standard  of 
$500,000.  and  almost  91  percent  had 
total  farm  sales  under  $50,000.  ^si 
Further.  1993  Census  data  show  that 
1.332  of  1,365  tobacco  wholesale  trade 
firms  (98  percent)  employ  fewer  than 
the  100-employee  threshold  that 
constitutes  a  small  business  according 
to  the  SBA,  182  As  noted  above,  the 
effect  of  the  regulation  on  tobacco 
manufacturing,  growing,  and  wholesale 
trade  operations  will  be  very  gradual, 
taking  over  10  years  to  reach  a  4  percent 
reduction. 

The  regulation  will  affect  numerous 
retail  establishments,  including  food 
stores,  small  genera!  merchandise 
stores,  small  tobacco  stores  and  small 
gasoline  stations  Table  15  displays  the 
relative  share  of  the  tobacco  market  for 
the  major  types  of  tobacco-dispensing 
outlets  with  payroll  m  1992,  As  shown, 
food  stores  and  service  stations  received 
about  75  percent  of  all  tobacco  sales 
revenue  and  tobacco  products 
comprised  5  to  7  percent  of  Lhe  total 
sales  of  many  of  these  establishments. 
Table  16  indicates  that  the  great 
majority  of  all  retail  outlets  in  these 
sectors  are  small  businesses. 


>'"  U.S.  Department  of  Conunerce,  Statistical 
Abstract  of  the  United  States  1994.  n4th  edition 
No.  464.  p.  298,  1994. 

"'  SpeciaJ  Census  Tabulation  prepared  by  U.S. 
Bureau  of  Census  for  U.S.  Small  Business 
Administration.  Table  J— United  Sutes  p.  6a. 

»'■  U.S.  Small  Business  Administration,  "Table  of 
Size  Standards,"  March  1, 1996. 


"•Federal  Trade  Commission,  "Cigarette 
Importers  and  Small  Manufacturers  Plans  Filed, 
May  26, 1993-October  14, 1994." 

'«» Special  Census  Tabulation  prepared  by  U.S. 
Bureau  of  Census  for  U.S.  Small  Business 
Administration,  Table  3 — United  States  p.  69. 

"'  1992  Census  of  Agriculture,  U.S..  vol.  1. 
excerpU  from  pp.  109-110, 125-126. 


""  Special  Census  Tabulation  prepared  by  U.  S. 
Bureau  of  Census  for  U.S.  Small  Business 
Administration,  Table  3 — United  States. 
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TABLE  '5  —SALES  Q>   TOBAC 


PRODUCES  AS  A  PEPCEN" 


OF  TOTAL  S 


Al! 


..jQuof  Stores 
Eating  and  Drinking 
Tobacco  Stores  &  Stands 


^EstaDiisnmenis  with  PayfOii  Oniy; 


Establishment  Type 


Source  "99?  Ce^'sus  "'  ''ptail  Trade,  Merchandise  Line  Sales 


Tobacco  Sales 


($  Mils) 


30.559 

16,132 
7,136 
2.235 
3.182 
1,045 
219 
610 


(%) 


100 

52 
23 
7 
10 
3 
1 
2 


%  of  Total  Sales 


Establish- 

ments 

Handling 

Tobacco 


AH  Estab- 
lishments 


4.5 
4.5 
7.1 
3.7 
2.4 
8.0 
3.0 
78.1 


2.9 

4.4 
5.3 
2.9 

1.3 

5.1 

0.1 

78.1 
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To  illustrate  the  effects  of  this 
proposal  on  a  tv^pical  small  retail  store, 
FDA  separately  utilized  Census  data  to 
estimate  that  the  average-sized 
convenience  store  sells  177  packages  of 
tobacco  products  daily,  of  which  about 
25  might  be  purchased  by  young  adults 
aged  18  to  26. 38-<  Based  on  the  cost 
assumptions  described  previously,  the 
outlet's  first  year  costs  would  total  about 
S400.  with  the  largest  single  cost,  $199, 
the  labor  cost  for  checking 
identification.  For  those  stores  that 
already  verify  the  age  of  young 
customers  of  tobacco  products,  the 
additional  costs  fall  to  $137. 

This  estimate  does  not  account  for  the 
possible  reduction  in  promotional 
allowances,  as  FDA  believes  that 
competitive  pressures  will  continue  to 
lead  manufacturers  to  rely  on 
promotional  allowances  to  compete  for 
the  best  shelf  space  available  for  their 
products.  Because  FDA  rejected  the  idea 
of  prohibiting  any  visible  display  of 
tobacco  products,  retailers  can  retain 
slotting  fees  by  choosing  to  display 
tobacco  products  either  behind  counters 
or  in  transparent  locked  display  cases. 
Nevertheless,  some  small 
establishments  might  experience 
reduced  promotiona!  payments 
following  a  ban  on  self-service 
marketing. 

Census  data  for  1992  indicate  that 
almost  4.000  of  4.800  merchandising 
machine  operator  businesses  (83 
percent)  reported  annual  receipts  below 
the  SBA  size  standard  of  $5  million.  ^^^ 
One  trade  association  noted  that  almos?' 
three  quarters  of  all  vending  machine 
operators  had  annual  sales  of  less  than 
$1  million.  '^^  As  explained  earlier, 
prohibiting  all  cigarette  vending 
machines  would  initially  reduce  the 
revenues  of  vending  machine  operators 
by  an  average  of  2.8  percent.  Because 
only  about  one-half  of  the 
merchandising  machine  estabHshments 


'•'Based  on  data  form  the  1994  SGR,  p.  85,  and 
the  "Tobacco  Situation  and  Outlook  Report"  April, 
1995,  p.  4,  FDA  estimates  that  smokers  aged  18  to 
26  account  for  about  10  percent  of  all  cigarettes 
smoked.  Alternatively,  data  from  the  Statistical 
Abstract,  tables  16  and  218,  show  that  smokers  aged 
18  to  26  comprise  18  percent  of  all  smokers.  FDA 
used  the  midpoint  of  the  10  to  18  percent  range  to 
avoid  underestimating  the  cost  to  small  retailers.  In 
addition,  data  from  the  1996  Census  of  Retail  Trade, 
Subject  Series-Merchandise  Line  Sales,  pp.  3-9  on 
the  number  of  convenience  stores  with  payroll  and 
their  total  tobacco  sales,  and  the  average  price  per 
pack,  were  used  to  estimate  the  average  number  of 
packs  sold  daily  at  convenience  stores  to  smokers 
aged  IS  to  26. 

sM  1992  Census  of  Retail  Trade,  "Establishment 
and  Firm  Size,"  Table  4  p.  1-99. 

385  "1993:  Industry  Posts  Best  Growth  in  Four 
Years,"  Automatic  Merchandiser,  p.  A2.  August 
1994. 


sell  cigarettes,  some  businesses 
specializing  in  cigarette  sales  would 
experience  greater  revenue  declines; 
although  this  effect  will  be  moderated  to 
the  extent  that  cigarette  vending 
machines  are  placed  in  areas  restricted 
to  adults,  which  would  not  be 
prohibited  by  the  final  rule. 

The  rule  would  also  affect  the 
distribution  of  specialty  items  showing 
a  tobacco  product  logo  or  name. 
Industry  comments  do  not  provide 
precise  data  on  the  size  distribution  of 
these  firms,  but  as  noted  above,  the 
Specialty  Advertising  Association 
International  indicates  that  80  percent 
of  the  manufacturers  and  95  percent  of 
the  distributors  in  this  industry  have 
annual  sales  below  $2  million.  While 
the  marketplace  in  which  these  firms 
traditionally  compete  demands  a  quick 
response  to  shifting  consumer  trends, 
this  rule  would  have  at  least  short-term 
impact  on  some  small  firms. 

FDA  has  received  no  data  that  would 
allow  it  to  estimate  the  nuinber  of  small 
firms  that  are  currently  involved  with 
some  aspect  of  tobacco  advertising  or 
the  fraction  of  these  firms  that  will  be 
affected.  In  1992,  861  of  904  year-round 
outdoor  advertising  firms  (95  percent) 
reported  sales  revenues  of  less  than  the 
SBA  size  standard  of  $5  million.  ^^  The 
impact  of  this  rule,  however,  is  difficult 
to  assess  without  knowing  how  the 
tobacco  industry  will  alter  its 
advertising  strategies.  Indeed,  one  of  the 
largest  outdoor  advertising  firms 
recently  decided  to  reject  all  tobacco 
business,  potentially  increasing  sales  to 
the  smaller  firms.  ^^^ 

The  regulation  restricts  tobacco 
advertising  to  "text  only"  in  magazines 
with  youth  readership  above  the 
regulatory  threshold.  Of  the  identified 
101  magazines  with  tobacco  ads  in 
1994,  79  were  pubUshed  by  large  firms 
(over  500  employees).  Less  than  3 
percent  of  the  total  revenue  of  the 
remaining  22  publications  (which 
include.  Inc..  Rolling  Stone  and 
Penthouse)  was  derived  from  tobacco 
ads.  388  It  is  likely,  moreover,  that  many 
of  these  magazines  could  avoid  the  "text 
only"  restriction  for  tobacco  advertisirig 
by  demonstrating  a  low  youth 
readership. 

The  regulation  will  also  affect  a 
substantial  number  of  small  race  tracks. 


s«e  1992  Census  of  Service  Industries,  pp.  1-145 
and  1-195. 

"'Collins,  G.,  "Major  Advertising  Company  to 
Bar  Billboard  Ads  for  Tobacco,"  New  York  Times. 
A15,  May  3,  1996. 

'»•  3996  Directory  of  Corporate  Affiliations  U.S. 
Private  Companies.  New  Providence,  NJ:  Reed 
Elsevier,  Inc.;  "Company  Profiles"  database. 
Information  Access  Co.,  Foster  City,  CA. 


although  FDA  does  not  know  how  many 
small  tracks  currently  receive  significant 
revenues  from  tobacco  sponsors.  As 
discussed  previously,  some  small 
operations  will  likely  lose  promotional 
revenues  from  tobacco  compt<iiies,  but 
the  sport  is  growing  rapidly  and  other 
product  manufacturers  should  make  up 
a  substantial  part  of  the  shortfall. 
The  final  regvdatory  flexibility 
analysis  must  include  "a  description  of 
the  projected  reporting,  recordkeeping 
and  other  compliance  requirements  of 
the  rule,  including  an  estimate  of  the 
classes  of  small  entities  which  will  be 
subject  to  the  requirement  and  the  type 
of  professional  skills  necessary  for 
preparation  of  the  report  or  record."  A 
full  description  of  the  requirements  and 
classes  of  affected  small  entities  has 
been  provided  earlier  in  this  section  and 
a  quantitative  review  of  the  paperwork 
burdens  imposed  by  the  rule  is  provided 
in  section  XVI.  of  this  document.  No 
special  professional  skills  will  be 
required  to  prepare  the  reports  or 
records  required  by  the  regulation. 

The  final  regulatory  flexibility 
analysis  must  also  include  "a 
description  of  the  steps  the  agency  has 
taken  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
apphcable  statutes,  including  a 
statement  of  the  factual,  poUcy,  and 
legal  reasons  for  selecting  the  alternative 
adopted  in  the  final  rule  and  why  each 
one  of  the  other  significant  alternatives 
to  the  rule  considered  by  the  agency 
which  affect  the  impact  on  small 
entities  was  rejected." 

The  earUer  sections  of  this  document 
provide  a  full  explanation  of  the 
agency's  basis  for  selecting  each 
provision  of  the  final  rule.  In  each 
instance,  FDA  evaluated  the 
implications  of  each  reasonable 
regulatory  alternative  and  selected  only 
those  requirements  that  were  absolutely 
necessary  to  satisfy  the  agency's 
statutory  goals.  As  described.  FDA 
found  that  its  objectives  for  reducing  the 
use  of  tobacco  by  young  people  could 
not  be  achieved  with  a  partial  or  one- 
dimensional  approach,  but  required  a 
comprehensive  set  of  regulatory 
restrictions.  Thus,  the  final  set  of 
selected  provisions  reflect  a  careful 
examination  of  the  relevant  facts 
presented  to  the  rulemaking  record,  the 
agency's  objective  of  curtailing  the  use 
of  tobacco  by  youngsters  without 
creating  unnecessary  economic  burdens, 
and  a  full  assessment  of  the  agency's 
legal  authorities.  Because  the  rejected 
alternatives  would  either  provide  less 
protection  of  public  health,  or  achieve 
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only  miaimaJ  improvements  at 
unwarranted  cost,  the  agency  found  that 
the  approach  selected  for  the  final  rule 
best  fit  its  statutory  mandate. 

As  noted,  earlier  sections  of  the 
preamble  fully  describe  the  agency's 
rationale  for  selecting  each  provision  of 
the  final  rule  and  for  rejecting  each 
alternative  approach  .Mthough  many 
alternatives  were  considered,  specific 
exemptions  based  solely  on  business 
size  were  not  adopted,  because  FDA 
believes  that  children  would  too 
frequently  exploit  such  opportunities. 
Unlike  certam  other  regulations  where 
restrictions  on  large  firms  alone  might 
be  acceptable,  tobacco  products  are 
purcha.sed  easily  from  small,  as  well  as 
large  firms.  An  exemption  for  small 
retailers,  for  instance,  would  shift 
underage  sales  to  those  locations, 
lessening  or  eliminating  the  benefits  of 
the  remaining  access  restrictions.  The 
following  discussion  summarizes  the 
agency's  consideration  of  several  other 
regulatory  alternatives. 

G.  Other  Alternatives 

One  regulatory  alternative  would  have 
harmed  all  tobacco  advertising;  or 
alternatively,  all  tobacco  advertising  in 
selected  media,  such  as  all  written 
publications,  or  all  outdoor  billboards. 
FD.-K  rejected  this  approach  in  order  to 
focus  on  those  media  and  aspects  of 
advertising  that  children  are  routinely 
exposed  to  and  that  have  the  greatest 
effect  on  youngsters.  For  example,  the 
final  rule  permits  black  and  white  '"text 
only  "  tobacco  advertising  in  all  written 
publications  and  color  and  imagery  in 
magazines  with  fewer  than  2  million 
youthful  readers  if  youth  cohstitute  less 
than  15  percent  of  the  pubUcation's 
readership  Billboards  are  permitted  to 
show  black  and  white  "text  only"  ads  if 
located  at  least  1,000  feet  from  schools 
or  public  playgrounds.  Thus,  the  rule 
leaves  the  informational  aspects  of 
advertising  largely  untouched. 

Another  suggested  alternative  was  to 
combat  underage  tobacco  use  by  relying 
on  either  voluntary  compliance  or  on 
better  enforcement  of  laws  prohibiting 
sales  to  minors.  As  discussed  earUer  in 
this  document,  the  tobacco  industry's 
voluntary  advertising  code  has  failed  to 
stop  illegal  sales  to  underage  buyers. 
FDA  agrees  that  these  approaches  can  be 
partially  effective,  but  finds  that  they 
inadequately  counter  the  appeal  of 
tobacco  products  for  young  people  that 
IS  created  by  advertising  and 
promotions.  Thus,  the  agency  concludes 
that  there  is  no  less  burdensome 
alternative  for  achieving  its  goals  that 


would  exclude  appropriately  tailored 
restrictions  on  tobacco  advertising. 
One  alternative  considered  by  the 
agency  was  a  far  more  prescriptive 
monitoring  requirement  for  tobacco 
manufacturers.  Under  this  rule,  each 
manufacturer  of  tobacco  products  would 
have  been  required  to  adopt  a  system  for 
monitoring  the  sales  and  distributions  of 
retail  establishments.  These  monitoring 
systems  were  to:  (1)  Include  signed 
written  agreements  with  each  retailer, 
(2)  contain  adequate  organizational 
structiu^  and  personnel  to  monitor  the 
labeling,  advertising,  and  sale  of  tobacco 
products  at  each  retail  distribution 
point,  and  (3)  estabUsh,  implement,  and 
maintain  procedures  for  receiving  and 
investigating  reports  regarding  any 
improper  labeling,  advertising,  or 
distribution.  The  additional  costs  for 
this  monitoring  were  estimated  at  about 
$85  million  per  year.  FDA  rejected  this 
alternative,  because  it  decided  that  the 
industry  might  employ  its  resources 
more  efficiently  if  permitted  to  choose 
among  alternative  compUance  modes. 

Another  suggested  alternative  would 
have  required  package  inserts 
containing  educational  information  in 
cigarette  and  smokeless  tobacco.  FDA 
had  incomplete  data  to  estimate  the 
additional  cost  of  this  requirement,  but 
based  on  comments  submitted  by 
industry  in  response  to  a  Canadian 
proposal,  tentatively  projected  one-time 
costs  of  about  $490  million  and  annual 
operating  costs  of  about  $54  million. 
This  alternative  was  not  selected 
because  the  agency  was  not  certain  that 
the  benefits  of  this  provision  would 
justify  the  compliance  costs. 

FDA  also  considered  setting  the 
permissible  age  for  purchase  at  19  rather 
than  18.  because  many  18-year-old 
adolescents  are  still  in  high  school  and 
can  easily  purchase  tobacco  products  for 
younger  classmates.  This  alternative 
would  have  added  costs  of  about  $34 
million  annually,  mostly  due  to  lost 
producer  profits.  The  final  regulation 
restricts  access  to  regulated  tobacco 
products  for  persons  imder  the  age  of 
18,  because  most  adult  smokers  have 
already  become  smokers  by  the  age  of 
18,  and  because  that  age  limit  is  already 
consistent  with  most  State  and  local 
laws. 

H.  Unfunded  Mandates  Reform  Act  of 
1995 

On  the  basis  of  the  preceding 
discussion,  under  the  Unfunded 
Mandates  Act.  FDA  concludes  that  the 
substantial  benefits  of  this  regulation 
vdll  greatly  exceed  the  compliance  costs 
that  it  imposes  on  the  U.S.  economy.  In 


addition,  the  agency  has  considered 
other  alternatives  as  discussed  in 
section  XV. G.  of  this  document  and 
determined  that  the  current  rule  is  the 
least  burdensome  and  the  most  cost 
effective  alternative  that  would  meet  the 
objectives  of  this  rule. 

XVI.  Paperwork  Reduction  Act  of  1995 

The  1995  proposed  rule  would  have 
collected  information  from 
manufacturers,  distributors,  and 
retailers  of  cigarettes  and  smokeless 
tobacco.  Proposed  §  897.24  would  have 
required  sucn  persons  to  use  established 
names  for  cigarettes  and  smokeless 
tobacco.  Proposed  §  897.29  would  have 
required  manufacturers  to  establish  and 
maintain  educational  programs. 
Proposed  §  897.32  would  have  required 
manufacturers,  distributors,  and 
retailers  to  observe  certain  format  and 
content  requirements  for  labeling  and 
advertising.  Proposed  §  897.40  would 
have  required  manufacturers  to  submit 
labels,  labeling,  and  advertising  to  FDA. 

The  preamble  to  the  1995  proposed 
rule,  in  discussing  the  Paperwork 
Reduction  Act,  also  invited  comments 
on  four  questions:  (1)  The  necessity  and 
utihty  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency  s  functions:  (2)  the  accuracy 
of  the  estimated  burden:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  fomis  of  informadon 
technology  to  minimize  the  information 
collection  burden  (60  FR  41314  at 
41356). 

A.  Comments  on  the  Paperwork 
Reduction  Act  Statement 

A  small  number  of  comments, 
primarily  from  a  trade  association 
representing  cigarette  manufacturers 
and  from  distributors,  addressed  FDA's 
Paperwork  Reduction  Act  statement.  In 
general,  these  comments  asserted  that 
FDA's  figures  were  incorrect  or  that  the 
rule  would  duplicate  existing  reporting 
requirements.  Few  comments  provided 
any  figures  or  evidence  to  justify  using 
different  estimates. 

(1)  One  comment,  submitted  by  a 
trade  association  representing  major 
cigarette  manufacturers,  said  FDA's 
Paperwork  Reduction  Act  statement 
underestimated  the  paperwork  burden 
due  to  the  exclusion  of  burden  on 
retailers.  The  comment  asserted  that 
FDA  did  not  explain  how  it  calculated 
the  number  of  respondents  and  burden 
hours  for  these  sections  and  that  the 
absence  of  an  explanation  made  it 
difficult  to  assess  the  agency's  estimate. 
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The  comment  explained  that  the 
agency's  Paperwork  Reduction  Act 
estimate  said  there  would  be  200,000 
respondents  for  proposed  §  897.40,  but 
that  the  agency's  analysis  of  impacts 
estimated  that  700,000  retail  stores  sell 
tobacco  products.  The  comment  also 
asserted  that  the  average  burden  per 
response,  under  proposed  §§897.32  and 
897.40,  should  be  1  hour  instead  of  20 
minutes.  Thus,  the  comment  concluded 
that  if  all  700,000  outlets  spend  only  60 
minutes  annually  to  comply  with  all 
recordkeeping  requirements,  at  a  cost  of 
$10  per  hour,  retailers,  alone,  would 
spend  700,000  hours  and  $7  milhon  to 
comply  with  the  recordkeeping 
requirements  in  §§  897.32  and  897.40. 

The  agency  believes  that  the  comment 
misinterprets  the  figures  in  the 
proposed  rule's  Paperwork  Reduction 
Act  statement.  To  begin  with,  the 
comment  mistakenly  equates  the 
Paperwork  Reduction  Act  statement's 
reference  to  "annual  number  of 
responses"  with  the  annual  numbers  of 
people  or  firms  that  might  be  affected. 
The  annual  number  of  responses  simply 
refers  to  the  annual  number  of  things, 
whether  those  things  are  pieces  of 
labeling,  labels,  advertisements,  or  other 
items,  that  the  agency  might  receive 
imder  that  particular  regulatory 
requirement.  So,  for  example,  if  the 
agency  expected  to  receive  only  500 
labels,  the  "annual  niunber  of 
responses"  would  be  500,  regardless  of 
whether  the  number  of  firms  who  might 
be  affected  by  the  rule  was  greater  or 
less  than  500. 

Focusing  on  §§  897.32  and  897.40  (the 
provisions  cited  by  the  comment), 
proposed  §  897.32  would  have 
established  specific  format  and  content 
requirements  for  labeling  and 
advertising.  For  example,  proposed 
§  897.32(a)  would  have  required 
labeling  and  advertising  to  use  only 
black  text  on  a  white  backgroimd;  the 
only  exception  would  be  advertising 
appearing  in  "adult"  periodicals. 
Proposed  §  897.32(b)  would  have 
required  advertising  to  carry  the 
product's  established  name  and  a 
statement  of  intended  use,  and  specified 
those  names  and  the  statement  of 
intended  use.  Proposed  §  897.32(c) 
would  have  required  advertising  to 
carry  a  specific  brief  statement.  The 
agency  believed  that  these  proposed 
requirements  and  specific  statements 
were  so  precise  that  manufacturers, 
distributors,  or  retailers  could  determine 
their  regulatory  obligations  quickly.  For 
example,  it  should  be  quite  simple  to 
determine  whether  an  advertisement 
uses  black  text  on  a  white  background. 


Proposed  §  897.40(a)  would  have 
required  manufacturers  to  provide 
copies  of  labels,  labeling,  and  a 
representative  sampling  of  advertising 
to  FDA.  This,  too,  would  not  appear  to 
be  an  extremely  time-consuming  task, 
particularly  when  the  rule  permits 
manufacturers  to  provide  a 
representative  sampling  of  advertising. 

To  estimate  the  time  required  to 
comply  with  proposed  §§  897.32  and 
897.40,  the  agency  tried  to  examine 
other  leirge-scale  labeling  and  reporting 
programs.  FDA  found  that  one  Federal 
department  conducts  a  large-scale 
labeling  program  that  receives 
approximately  200,000  labels  annually 
and  that  each  label  requires  a  maximum 
,  of  20  minutes  to  review.  Consequently, 
the  1995  proposed  rule  adopted  the 
200,000  figvue  as  the  estimated  number 
of  responses.  In  the  absence  of  better 
data,  the  proposed  rule  assigned  the 
maximum  review  time  (20  minutes)  to 
its  estimates  for  average  burden  per 
response. 

FDA,  however,  has  revised  the 
200,000  figure  and  now  estimates  that 
approximately  25,000  pieces  of  iabeUng 
or  advertising  will  be  affected  by 
§  897.32.  (The  agency  has  deleted 
§  897.40  from  the  rule  in  favor  of  other, 
preexisting  regulations.)  As  described  in 
greater  detail  elsewhere  in  this 
document,  the  agency  derived  these 
figures  by  using  advertising 
expenditures  by  the  cigarette  and 
smokeless  tobacco  industries  and  by  the 
pharmaceutical  industry,  applying  the 
ratio  of  such  expenditures  against  the 
25,000  pieces  of  advertising  that  the 
agency  receives  from  the 
pharmaceutical  industry,  and  projecting 
that  printed  advertisements  may 
increase  due  to  the  rule's  effect  on 
promotional  activities.  Consequently, 
FDA  now  estimates  that  25,000  pieces  of 
labeling  and  advertising  will  be  affected. 

Thus,  the  agency  does  not  agree  that 
the  estimated  number  of  responses 
should  be  700,000  or  more  because  the 
response  rate  is  not  determined  by  the 
number  of  retailers.  However,  because 
the  comment  estimated  that  firms  would 
require  1  hour  to  comply,  the  agency 
will  use  the  1  hour  figure  and  has 
adjusted  its  paperwork  estimates 
accordingly. 

(2)  The  same  comment  also  asserted 
that  FDA's  recordkeeping  estimate  was 
incorrect  for  manufacturers.  The 
comment  stated  that  FDA  did  not 
explain  how  it  calculated  the  burden 
hour  response  for  manufactiu^rs  under 
proposed  §  897.40  and  asserted  that 
manufacturers  would  need  40  hours  to 
dociunent  compliance  with  the 


educational  program  requirements  in 
proposed  §  897.29  alone.  The  comment 
estimated  that  the  recordkeeping  costs 
for  the  manufacturers'  educational 
programs  would  be  $25  per  hour,  for  a 
total  cost  between  $55  and  57  million 
aimually.  The  comment  explained  that 
the  costs  may  be  even  higher  because 
highly  skilled  persons  would  be  needed 
to  comply  with  the  rule. 

The  comment  misinterprets  the 
agency's  Paperwork  Reduction  Act 
burden  estimate.  For  §  897.29.  FDA 
estimated  that  1,000  hours  would  be 
needed  to  comply  with  the  educational 
program  requirements;  this  estimate 
included  all  functions  related  to  the 
development  of  an  educational  program, 
including  recordkeeping.  Section 
897.40fb),  would  have  required 
manufacturers,  distributors,  and 
retailers  to  make  records  (including 
records  on  a  manufacturer's  educational 
program  efforts)  available  to  FDA  on 
inspection.  Because  the  estimate  for 
proposed  §  897.29  included  time  spent 
on  recordkeeping  associated  with  the 
educational  program,  the  agency's 
estimates  for  proposed  §  897.40  properly 
excluded  time  spent  on  maintaining 
educational  program  records. 
Otherwise,  this  time  would  have  been 
counted  tv«ce.  In  any  event,  the 
comment  is  moot  because  FDA  has 
deleted  §  897.29  and  §  897.40  from  the 
final  rule. 

(3)  FDA  received  several  comments 
from  distributors,  claiming  that  the  1995 
proposed  rule  would  result  in 
substantial  paperwork  and  provide 
duplicative  information.  The  comments 
stated  that  the  device  hsting  provisions 
of  part  807  require  each  medical  device 
wholesaler  to  prepare  and  file  reports  of 
all  regulated  products.  If  each  brand  and 
package  style  of  cigarettes  and 
smokeless  tobacco  are  considered  a 
separate  device,  this  would 
substantially  increase  paperwork  and 
duplicative  reporting. 

The  comment  correctly  notes  that  part 
807,  as  currently  written,  requires 
distributors  to  register  and  Ust  devices 
(21  CFR  807.20).  However,  FDA  has 
amended  part  807  to  exempt 
distributors  of  cigarettes  and  smokeless 
tobacco.  Thus,  distributors  do  not  have 
to  comply  with  part  807.  nor  do  they 
have  to  comply  with  §  897.40  because 
FDA  has  deleted  §  897.40  from  the  final 
rule. 

(4)  Several  comments,  primarily  from 
small  businesses  and  convenience 
stores,  said  that  the  1995  proposed  rule 
would  have  no  impact  and  that  adding 
paperwork  would  not  curb  underage 
smoking. 
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The  agency  disagrees  with  the 
comments.  The  final  rule  restricts  young 
people's  access  to  cigarettes  and 
smokeless  tobacco  and  reduces  their 
appeal  to  young  people.  FDA  beUeves 
that  the  final  rule,  in  conjunction  with 
State  and  local  government  efforts,  will 
prevent  large  numbers  of  young  people 
from  using  or  experimenting  with  these 
products.  Yet,  insofar  as  any 
information  collection  burden  is 
concerned.  FDA  points  out  that  the 
rule's  paperwork  requirements  are  a 
function  of  the  act  and  are  being 
imposed  to  further  the  purposes  of  the 
act  and  of  this  final  rule,  not  in  any 
attempt  to  curb  underage  smoking  by 
simply  addmg  paperwork  for 
paperwork's  sake. 

(5)  One  comment  said  that  FDA  could 
reduce  the  information  collection 
burden  in  proposed  §  897.29  (the 
educational  program)  by  requiring 
manufacturers  to  contribute  to  an 
educational  fund  that  an  independent 
agency,  such  as  FDA,  CDC,  or  NIH, 
could  use.  The  comment  said  that  this 
would  create  a  positive  incentive  for 
companies  to  change  their  marketing 
practices  and  would  reduce  the  need  for 
extensive  recordkeeping  and  regulatory 
oversight  of  manufacturers. 

The  agency  has  deleted  the 
educational  program  provision  from  the 
final  rule.  Consequently,  the 
information  collection  burden 
associated  vnth  proposed  §  897.29  no 
longer  exists. 

(6)  In  response  to  comments,  FDA  has 
amended  the  final  rule  to  include  a 
medical  device  reporting  requirement 
for  manufacturers  and  distributors  at 


§§  803.19  and  804.25.  For 
manufacturers,  these  reports  are  limited 
to  adverse  events  (resulting  from 
product  contamination,  a  change  in 
ingredient  or  in  any  manufacturing 
process,  or  serious  adverse  events  that 
are  not  well-known  or  well-documented 
by  the  scientific  community.  For 
distributors,  these  reports  are  limited  to 
adverse  events  related  to  contamination. 
FDA  estimates  that  it  will  receive  50 
reports  and  each  report  will  require  8 
hours  to  prepare.  The  agency  has 
amended  the  information  collection 
burden  to  reflect  these  changes  to  the 
rule. 

(7)  FDA  has  also  revised  the 
information  collection  figures  for 

§  897.24  which  requires  an  established 
name  on  labels.  The  revision  changes 
the  number  of  respondents  from  1,000 
to  2,000  to  reflect  the  agency's  position 
that  there  are  1,000  varieties  of 
cigarettes  and  smokeless  tobacco 
products  and  that  each  variety  has  2 
labels,  thus  resulting  in  2,000  affected 
labels. 

(8)  FDA  has  also  revised  the 
information  collection  figures  for 
§  897.32  to  account  for  the  survey 
evidence  that  is  needed  to  establish  that 
a  magazine,  newspaper,  or  other 
periodical  is  an  "aduh"  puWication  that 
is  exempt  from  the  requirement  of  black 
text  on  a  white  background.  The  agency 
estimates  that  such  surveys  will  result 
in  a  capital  cost  of  $2  million,  with 
annual  costs  of  $1  million.  FDA 
estimates  that  31  recordkeepers  would 
be  affected  at  a  total  burden  hour  figure 
of  100,000  hours. 


B  Information  Collection  Provisions  in 
the  Final  Rule 

This  final  rule  contains  intormation 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  tide,  description,  and 
respondent  description  of  the 
information  collection  requirements  are 
showTi  below  with  the  estimate  of  the 
annual  reporting  and  recordkeeping 
burden,  included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Regulations  Restricting  the  Sale 
and  EKstribution  of  Cigarettes  and 
Smokeless  Tobacco  Products  to  Protect 
Children  and  Adolescents. 

Description:  The  final  rule  requires 
the  collection  of  information  regarding 
cigarettes  and  smokeless  tobacco.  The 
final  rule  requires  manufacturers, 
importers,  and  distributors  to  report 
certain  adverse  events  to  FDA  and 
requires  manufacturers  to  use 
established  names  for  cigarettes  and 
smokeless  tobacco.  The  final  rule  also 
requires  manufacturers,  distributors, 
and  retailers  to  observe  certain  format 
and  content  requirements  for  labeling 
and  advertising,  and  requires 
manufacturers,  distributors,  and 
retailers  to  notifv  FDA  if  they  intend  to 
use  an  advertising  medium  that  is  not 
listed  in  the  regulations. 

Description  of  Respondents: 
Businesses. 
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The  1995  proposed  rule  provided  a 
90-day  comment  period  (extended  to 
144  days  in  the  Federal  Register  of 
October  16.  1995,  60  FR  53560).  As 
discussed  previously,  the  revised 
burden  hour  estimates  in  the  final  rule 
are  based  partially  on  comments 
received. 

The  information  collection  provisions 
in  the  proposed  rule  were  approved 
under  0MB  no.  0910-0312.  Because  of 
changes  made  since  the  proposed  rule, 
FDA  has  submitted  the  information 
collection  provisions  of  the  final  rule  to 
0MB  for  review.  Prior  to  the  effective 
date  of  this  final  rule,  FDA  will  publish 
a  notice  in  the  Federal  Register  of 
OMB's  decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions  in  the  final  rule. 

XVn.  Congressional  Review 

This  final  rule  has  been  determined  to 
be  a  major  rule  for  purposes  of  5  U.S.C. 
801  et  seq.,  Subtitle  E  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
FDA  is  submitting  the  information  and 
reports  as  required  by  that  statute. 

List  of  Subjects 

21  CFR  Part  801 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  803 

Imports,  Medical  devices,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  804 

Imports,  Medical  devices,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  807 

Confidential  business  information. 
Imports,  Medical  devices.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  820 

Medical  devices.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  897 

Advertising,  Cigarettes,  Labeling,  Sale 
and  distribution.  Smokeless  tobacco. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  801, 
803,  804,  807,  and  820  are  amended  and 
a  new  part  897  is  added  as  follows: 

PART  801— LABELING 

1.  The  authority  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502.  507, 
519,  520,  701,  704  of  the  Federal  Food,  Drug, 


and  Cosmetic  Act  (21  U.S.C  321, 331.  351. 
352,  357,  360i,  360j,  371,  374). 

2.  Section  801.126  is  added  to  subpart 
D  to  read  as  follows: 


§  8C1  '26     Exenptions  'c 
smokeless  tobacco 


:tgar 


Cigarettes  and  smokeless  tobacco  as 
deftjred  in  part  897  of  this  chapter  are 
exempt  fit)m  section  502(f)(l}  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

PART  803— MEDICAL  DEVICE 
REPORTING 

3.  The  auttiority  citation  for  21  CFR 
part  803  continues  to  read  as  follows: 

Authority:  Sees.  502,  510.  519,  520,  701, 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352,  360,  360i,  360j.  371,  374). 

4.  Section  803.19  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

6803  ■'S     t»e'^pt!Of"S   va'a'':.es   and 
alternative  repciinq  rea^^i'-e^ie'-ys. 


(f)  Manufacturers  as  defined  in  part 
897  of  this  chapter  shall  submit  medical 
device  reports  concerning  cigarettes  and 
smokeless  tobacco  imder  this  part  only 
for  serious  adverse  events  that  are  not 
well-known  or  well-documented  by  the 
scientific  community,  including  events 
related  to  contamination,  or  a  change  in 
any  ingredient  or  any  manufacturing 
process. 

(g)  User  facilities  are  exempt  from 
submitting  medical  device  reports 
concerning  cigarettes  and  smokeless 
tobacco  under  this  part. 

PART  804— MEDICAL  DEVICE 
DISTRIBUTOR  REPORTING 

5.  The  authority  citation  for  21  CFR 
part  804  continues  to  read  as  follows: 

Authority:  Sees.  502,  510,  519,  520,  701. 
704  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352,  360,  360i,  360),  371,  374). 

6.  Section  804.25  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 

follows: 

fe  804  25     Repc-ts  Dy  a^sfibw-o,-^. 

(c)  Distributors  as  defined  in  part  897 
of  this  chapter  shall  submit  medical 
device  reports  concerning  cigarettes  and 
smokeless  tobacco  under  this  part  only 
for  adverse  events  related  to 
contamination. 


PART  S07--ESTABL'SHMENT 
REGISTRATION  AND  DEViCE  LiSTING 
COR  MANUFACTURERS  AND 
DiS^RiBU"^ORS  Q^  DEViCES 

7.  ine  aumority  cuauon  lor  zl  CFR 
part  807  continues  to  read  as  follows: 

Authority:  Sees.  301,  501.  502,  510,  513. 
515.  519,  520,  701,  704  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  331,  351, 
352,  360.  360c,  360e,  360i,  360j.  371.  374). 

8.  Section  807.65  is  amended  by 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§807.65    Exemptions  (or  device 

>''Stab-s'~--e'"'s 

i.  ^  -■-  *         * 

(j)  Distributors  of  cigarettes  or 
smokeless  tobacco  as  defined  in  part 
897  of  this  chapter. 

PART  820  -GOOD  MAN'JFtC'\,P'NG 
PRiC'iCt  FOR  MEDiCA,.  DEv,CE£ 
GENERA^ 

9.  The  authority  citation  for  21  CFR 
part  820  continues  to  read  as  follows: 

Authority:  Sees.  501,  502,  515,  518,  519, 
520,  701,  704  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  351,  352,  360e,  360h, 
360i,360i,  371,374). 

10.  Section  820.1  is  amended  by 
adding  and  reserving  new  paragraph  (e) 
and  adding  new  paragraph  (0  to  read  as 
follows: 


§820.1     Scope. 

«         *         •         •         • 

(e)  (Reserved) 

(f)  This  part  does  not  apply  to 
distributors  of  cigarettes  or  smokeless 
tobacco  as  defined  in  part  897  of  this 
chapter. 

11.  New  part  897  is  added  to  read  as 
follows: 


SMOkElE 


5ARE1 
"  B  A  C 


■p  Q 


■.ND 


Subpart  A — General  Provisions 

Sk 

89/.1  Scope. 

897.2  Purpose. 

8R7.3  Definitions. 

Subpart  B — Prohibition  of  Sale  and 
Distribution  to  Persons  Younger  Than  18 
Years  of  Age 

897.10    General  responsibilities  of 

manufacturers,  distributors,  and 

retailers. 
897.12    Additional  responsibilities  of 

manufacturers. 
897.14    Additional  responsibilities  of 

retailers. 
897.16    Conditions  of  manufacture,  sale,  and 

distribution. 
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Subpart  C — Labels 

Hy  7  24    Established  names  for  cigarettes  and 

smokeless  tobacco. 
897.25    Statement  of  intended  use  and  age 

restriction. 

Subpart  D — Labeling  and  Advertising 

897.30    Scope  of  permissible  forms  of 

labeling  and  advertising. 
897.32    Format  and  content  requirements  for 

labeling  and  advertising. 
897.34     Sale  and  distribution  of  nontobacco 

items  and  services,  gifts,  and 

sponsorship  of  events. 

.\uthority:  Sees.  502,  510,  518,  519,  520, 
701.  704.  903  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  352,  360,  360h,  360i, 
360j,  371.  374.  393). 

Subpart  A — General  Provisions 
§897.1     Scope. 

(a)  This  part  sets  out  the  restrictions 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  on  the  sale, 
distribution,  and  use  of  cigarettes  and 
smokeless  tobacco  that  contain  nicotine. 

(b)  The  failure  to  comply  with  any 
applicable  provision  in  this  part  in  the 
sale,  distribution,  and  use  of  cigarettes 
and  smokeless  tobacco  renders  the 
product  misbranded  under  the  act. 

(c)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
Title  21,  unless  otherwise  noted. 

§897.2     Purpose. 

The  purpose  of  this  part  is  to  establish 
restrictions  on  the  sale,  distribution,  and 
use  of  cigarettes  and  smokeless  tobacco 
in  order  to  reduce  the  number  of 
children  and  adolescents  who  use  these 
products,  and  to  reduce  the  life- 
threatening  consequences  associated 
with  tobacco  use. 

§  897.3    Definitions. 

(a)  Cigarette  means  any  product 
which  contains  nicotine,  is  intended  to 
be  burned  under  ordinary  conditions  of 
use,  and  consists  of: 

(1)  Any  roll  of  tobacco  wrapped  in 
paper  or  in  any  substance  not 
containing  tobacco;  or 

(2)  Any  roll  of  tobacco  wrapped  in 
any  substance  containing  tobacco 
which,  because  of  its  appearance,  the 
type  of  tobacco  used  in  the  filler,  or  its 
packaging  and  labeling,  is  likely  to  be 
offered  to,  or  purchased  by,  consumers 
as  a  cigarette  described  in  paragraph 
(a)(1)  of  this  section. 

lb)  Cigarette  tobacco  means  any 
product  that  consists  of  loose  tobacco 
that  contains  or  delivers  nicotine  and  is 
intended  for  use  by  consumers  in  a 
cigarette.  'Jniess  otherwise  stated,  the 


requirements  pertaining  to  cigarettes 
shall  also  apply  to  cigarette  tobacco. 

(c)  Distributor  means  any  person  who 
furthers  the  distribution  of  cigarettes  or 
smokeless  tobacco,  whether  domestic  or 
imported,  at  any  point  from  the  original 
place  of  manufacture  to  the  person  who 
sells  or  distributes  the  product  to 
individuals  for  personal  consumption. 
Common  carriers  are  not  considered 
distributors  for  the  purposes  of  this  part. 

(d)  Manufacturer  means  any  person, 
including  any  repacker  and/or  relabeler. 
who  manufactures,  fabricates, 
assembles,  processes,  or  labels  a 
finished  cigarette  or  smokeless  tobacco 
product. 

(e)  Nicotine  means  the  chemical 
substance  named  3-(l-Methyl-2- 
pyrrolidinyDpyridine  or  C10H14N2, 
including  any  salt  or  complex  of 
nicotine. 

(f)  Package  means  a  pack,  box,  carton, 
or  container  of  any  kind  in  which 
cigarettes  or  smokeless  tobacco  are 
offered  for  sale,  sold,  or  otherwise 
distributed  to  consumers. 

(g)  Point  of  sale  means  any  location  at 
which  a  consumer  can  purchase  or 
otherwise  obtain  cigarettes  or  smokeless 
tobacco  for  personal  consumption. 

(h)  Retailer  means  any  person  who 
sells  cigarettes  or  smokeless  tobacco  to 
individuals  for  personal  consumption, 
or  who  operates  a  facility  where 
vending  machines  or  self-service 
displays  are  p)ermitted  imder  this  part. 

(i)  Smokeless  tobacco  means  any 
product  that  consists  of  cut,  ground, 
powdered,  or  leaf  tobacco  that  contains 
nicotine  and  that  is  intended  to  be 
placed  in  the  oral  cavity. 

Subpart  B— Prohibition  of  Sale  and 
Distribution  to  Persons  Younger  Than 
18  Years  of  Age 

§897.10    General  responsibilities  of 
nianufacturers,  distributors,  and  retailers. 

Each  manufacturer,  distributor,  and 
retailer  is  responsible  for  ensuring  that 
the  cigarettes  or  smokeless  tobacco  it 
manufactures,  labels,  advertises, 
packages,  distributes,  sells,  or  otherwise 
holds  for  sale  comply  with  all 
applicable  requirements  under  this  part. 

§897.12    Additional  responsibilities  of 
manufacturers. 

In  addition  to  the  other 
responsibilities  under  this  part,  each 
manufacturer  shall  remove  from  each 
point  of  sale  all  self-service  displays, 
advertising,  labeling,  and  other  items 
that  the  manufacturer  owns  that  do  not 
comply  with  the  requirements  under 
this  part. 


§  897,14    Additional  responsibilities  of 
retailers. 

In  addition  to  the  other  requirements 
under  this  part,  each  retailer  is 
responsible  for  ensuring  that  all  sales  of 
cigarettes  or  smokeless  tobacco  to  any 
person  comply  with  the  following 
requirements: 

(a)  No  retailer  may  sell  cigarettes  or 
smokeless  tobacco  to  any  person 
younger  than  18  years  of  age; 

(b)(lj  Except  as  otherwise  provided  in 
§897,16(c)(2)(i)  and  in  paragraph  (b)(2) 
of  this  .section,  each  retailer  shall  verify 
by  means  of  photographic  identification 
containing  the  bearer's  date  of  birth  that 
no  person  purchasing  the  product  is 
younger  than  18  years  of  age; 

(2)  No  such  verification  is  required  for 
any  person  over  the  age  of  26; 

(c)  Except  as  otherwise  provided  in 
§  897.16(c)(2)(ii),  a  retailer  may  sell 
cigarettes  or  smokeless  tobacco  only  in 
a  direct,  face-to- face  exchange  without 
the  assistance  of  any  electronic  or 
mechanical  device  (such  as  a  vending 
machine); 

(d)  No  retailer  may  break  or  otherwise 
open  any  cigarette  or  smokeless  tobacco 
package  to  sell  or  distribute  individual 
cigarettes  or  a  nimiber  of  unpackaged 
cigarettes  that  is  smaller  than  the 
quantity  in  the  minimum  cigarette 
package  size  defined  in  §  897.16(b),  or 
any  quantity  of  cigarette  tobacco  or 
smokeless  tobacco  that  is  smaller  than 
the  smallest  package  distributed  by  the 
manufacturer  for  individual  consumer 
use;  and 

(e)  Each  retailer  shall  ensure  that  all^' 
self-service  displays,  advertising, 
labeling,  and  other  items,  that  are 
located  in  the  retailer's  establishment 
and  that  do  not  comply  with  the 
requirements  of  this  part,  are  removed 
or  are  brought  into  compliance  with  the 
requirements  under  this  part. 

§  897.16    Conditions  of  manufacture,  sale, 
and  distribution. 

(a)  Restriction  on  product  names.  A 
manufacturer  shall  not  use  a  trade  or 
brand  name  of  a  nontobacco  product  as 
the  trade  or  brand  name  for  a  cigarette 
or  smokeless  tobacco  product,  except  for 
a  tobacco  product  whose  trade  or  brand 
name  was  on  both  a  tobacco  product 
and  a  nontobacco  product  that  were 
sold  in  the  United  States  on  January  1, 
1995. 

(b)  Minimum  cigarette  package  size. 
Except  as  otherwise  provided  under  this 
section,  no  manufacturer,  distributor,  or 
retailer  may  sell  or  cause  to  be  sold,  or 
distribute  or  cause  to  be  distributed,  any 
cigarette  package  that  contains  fewer 
than  20  cigarettes. 


UMI 
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(c)  Vending  machines,  self-service 
displays,  mail-order  sales,  and  other 
"impersonal"  modes  of  sale.  (1)  Except 
as  otherwise  provided  under  this 
section,  a  retailer  may  sell  cigarettes  and 
smokeless  tobacco  only  in  a  direct,  face- 
to-face  exchange  between  the  retailer 
and  the  consumer.  Examples  of  methods 
of  sale  that  are  not  permitted  include 
vending  machines  and  self-service 
displays. 

(2)  Exceptions.  The  following 
methods  of  sale  are  permitted: 

(i)  Mail-order  sales,  excluding  mail- 
order redemption  of  coupons  and 
distribution  of  free  samples  through  the 
mail;  and 

(ii)  Vending  machines  (including 
vending  machines  that  sell  packaged, 
single  cigarettes)  and  self-service 
displays  that  are  located  in  facilities 
where  the  retailer  ensures  that  no 
person  younger  than  18  years  of  age  is 
present,  or  permitted  to  enter,  at  any 
time. 

(d)  Free  samples.  No  manufacturer, 
distributor,  or  retailer  may  distribute  or 
cause  to  be  distributed  any  free  samples 
of  cigarettes  or  smokeless  tobacco. 

(e)  Restrictions  on  labels,  labeling, 
and  advertising.  No  manufacturer, 
distributor,  or  retailer  may  sell  or 
distribute,  or  cause  to  be  sold  or 
distributed,  cigarettes  or  smokeless 
tobacco  with  labels,  labeling,  or 
advertising  not  in  compliance  with 
subparts  C  and  D  of  this  part,  and  other 
applicable  requirements. 

Subpart  C — Labels 

§  897.24     Established  names  tor  cigarettes 
and  smokeiess  tobacco 

Each  cigarette  or  smokeless  tobacco 
package  shall  bear,  as  provided  in 
section  502  of  the  act,  the  following 
established  name:  "Cigarettes", 
"Cigarette  Tobacco",  "Loose  Leaf 
Chewing  Tobacco",  "Plug  Chewing 
Tobacco",  "Twist  Chewing  Tobacco", 
"Moist  Snufr*.  or  "Dry  Snuff", 
whichever  name  is  appropriate. 

§  897.25     Statement  ot  intended  use  and 
age  restriction. 

Each  cigarette  or  smokeless  tobacco 
package,  that  is  offered  for  sale,  sold,  or 
otherwise  distributed  shall  bear  the 
following  statement:  "Nicotine-Delivery 
Device  for  Persons  18  or  Older". 

Subpart  D — Labeling  and  Advertising 

§897  30     Scope  o' permissible  forms  of 
labeling  and  advertising. 

(a)(1)  A  manufacturer,  distributor,  or 
retailer  may,  in  accordance  with  this 
subpart  D,  disseminate  or  cause  to  be 


disseminated  advertising  or  labeling 
which  bears  a  cigarette  or  smokeless 
tobacco  brand  name  (alone  or  in 
conjunction  with  any  other  word)  or  any 
other  indicia  of  tobacco  product 
identification,  in  newspapers;  in 
magazines;  in  periodicals  or  other 
publications  (whether  periodic  or 
limited  distribution);  on  billboards, 
posters,  and  placards;  in  nonpoint-of- 
sale  promotional  material  (including 
direct  mail);  in  point-of-sale 
promotional  material;  and  in  audio  or 
video  formats  delivered  at  a  point-of- 
sale. 

(2)  A  manufacturer,  distributor,  or 
retailer  intending  to  disseminate,  or  to 
cause  to  be  disseminated,  advertising  or 
labeling  for  cigarettes  or  smokeless 
tobacco  in  a  medium  that  is  not  listed 
in  paragraph  (a)(1)  of  this  section,  shall 
notify  the  agency  30  days  prior  to  the 
use  of  such  medium.  The  notice  shall 
describe  the  medium  and  discuss  the 
extent  to  which  the  advertising  or 
labeling  may  be  seen  by  persons 
younger  than  18  years  of  age.  The 
manufacturer,  distributor,  or  retailer 
shall  send  this  notice  to  the  Division  of 
Drug  Marketing,  Advertising,  and 
Communications,  5600  Fishers  Lane 
(HFD-40).  rm.  17B-20,  Rockville,  MD 
20857. 

(b)  No  outdoor  advertising  for 
cigarettes  or  smokeless  tobacco, 
including  billboards,  posters,  or 
placards,  may  be  placed  vdthin  1,000 
feet  of  the  perimeter  of  any  public 
playground  or  playground  area  in  a 
public  park  (e.g.,  a  public  park  with 
equipment  such  as  swings  and  seesaws, 
baseball  diamonds,  or  basketball  courts), 
elementary  school,  or  secondary  school. 

(c)  This  subpart  D  does  not  apply  to 
cigarette  or  smokeless  tobacco  package 
labels. 

§  897  32     format  anc  conten;  'eq j.remenis 
tor  labeling  and  advertising. 

laj  Except  as  proviOed  in  paragraph 
(b)  of  this  section,  each  manufacturer, 
distributor,  and  retailer  advertising  or 
causing  to  be  advertised,  disseminating 
or  causing  to  be  disseminated,  any 
labeling  or  advertising  for  cigarettes  or 
smokeless  tobacco  shall  use  only  black 
text  on  a  white  background.  This  section 
does  not  apply  to  advertising: 

(1)  In  any  facility  where  vending 
machines  and  self-  service  displays  are 
permitted  under  this  part,  provided  that 
the  advertising  is  not  visible  from 
outside  the  facility  and  that  it  is  affixed 
to  a  wall  or  fixture  in  the  facility;  or 

(2)  Appearing  in  any  publication 
(whether  periodic  or  limited 
distribution)  that  the  manufacturer, 


distributor,  or  retailer  demonstrates  is 
an  adult  publication.  For  the  purposes 
of  this  section,  an  aduh  publication  is 
a  newspaper,  magazine,  periodical,  or 
other  publication: 

(i)  Whose  readers  younger  than  18 
years  of  age  constitute  15  percent  or  less 
of  the  total  readership  as  measured  by 
competent  and  reliable  survey  evidence; 
and 

(ii)  That  is  read  by  fewer  than  2 
miUion  persons  younger  than  18  years 
of  age  as  measured  by  competent  and 
reliable  survey  evidence. 

(b)  Labeling  and  advertising  in  an 
audio  or  video  format  shall  be  limited 
as  follows: 

(1)  Audio  format  shall  be  limited  to 
words  only  with  no  music  or  sound 
effects. 

(2)  Video  formats  shall  be  limited  to 
static  black  text  only  on  a  white 
background.  Any  audio  with  the  video 
shall  be  limited  to  words  only  with  no 
music  or  sound  effects. 

(c)  Each  manufacturer,  distributor, 
and  retailer  advertising  or  causing  to  be 
advertised;  disseminating  or  causing  to 
be  disseminated,  advertising  permitted 
under  this  subpart  D,  shall  include,  as 
provided  in  section  502  of  the  act.  the 
product's  established  name  and  a 
statement  of  its  intended  use  as  follows: 
"Cigarettes — A  Nicotine-Delivery  Device 
for  Persons  18  or  Older",  "Cigarette 
Tobacco — A  Nicotine-Delivery  Device 
for  Persons  18  or  Older",  or  "Loose  Leaf 
Chewring  Tobacco",  "Plug  Chewing 
Tobacco",  "Twist  Chewring  Tobacco", 
"Moist  Snufr'  or  "Dry  Snuff", 
whichever  is  appropriate  for  the 
product,  followed  by  the  words  "A 
Nicotine-Delivery  Device  for  Persons  18 
or  Older". 

§  897.34    Sato  and  distribution  of 
nontobacco  items  end  services,  gifts,  and 
sponsorship  of  events 

(a)  No  manufacturer  and  no 
distributor  of  imported  cigarettes  or 
smokeless  tobacco  may  market,  license, 
distribute,  sell,  or  cause  to  be  marketed^ 
Ucensed.  distributed,  or  sold  any  item 
(other  than  cigarettes  or  smokeless 
tobacco)  or  service,  which  bears  the 
brand  name  (alone  or  in  conjunction 
with  any  other  word),  logo,  symbol, 
motto,  selling  message,  recognizable 
color  or  pattern  of  colors,  or  any  other 
indicia  of  product  identification 
identical  or  similar  to,  or  identifiable 
with,  those  used  for  any  brand  of 
cigarettes  or  smokeless  tobacco. 

(b)  No  manufacturer,  distributor,  or 
retailer  may  offer  or  cause  to  be  offered 
any  gift  or  item  (other  then  cigarettes  or 
smokeless  tobacco)  to  any  person 
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purchasing  cigarettes  or  smokeless              brand  of  cigarettes  or  smokeless  tobacro     or  anv  other  .ndina  of  n^od  r- 
tobacco  in  consideration  of  the  purchase    Nothing  in  this  paragraph  prevents  a           .der^tif  ( atioi  idei '.  ai  n.%^^'>   iarto  op 
thereof,  or  to  anyperson  in                          manufacturer,  distributor,  or  retailer           Kientifiabie  ^v:;h  ^ho.e  .sed'f;^ 
consideration  of  furnishing  evidence,         firom  sponsoring  or  causing  to  be                 h^nr  H  o^  r,  ..p,., .    ^  ,.;:     s.     fk 
such  as  credits,  proofs-of-purchase.  or        sponsored  any  Ithletic.  musical,  artist.               *        ^       " '      ^moKeless  tobacco. 

61 

coupons,  of  such  a  purchase.                       or  other  social  or  cultural  event,  or  team          '"*"  '   ^ 'gust  22, 1996. 

(c)  No  manufacturer,  distributor,  or         or  entry,  in  the  name  of  the  corporation       Wilham  B  Schultz. 
reta.  -  -  .V  sponsor  or  cause  to  be              which  manufactures  the  tobacco                  *;  ;r^  f    m,  sooner  for  PoUcv 
sponsored  any  athletic,  musical,  artistic,     product,  provided  that  both  the 

or  other  social  or  cultural  event,  or  any       corporate  name  and  the  corporation            ^^"^^  -^  Kessler. 
entry  or  team  in  any  event,  in  the  brand      were  registered  and  in  use  in  the  United     Commissioner  of  Food  and  Drugs. 
name  (alone  or  in  conjunction  with  any      States  prior  to  January  1. 1995.  and  tha' 
other  word),  logo,  symbol,  motto,  selling    the  corporate  name  does  not  include           Oonna  f,  shalaia. 
message,  recognizable  color  or  pattern  of    any  brand  name  (alone  or  in                        ^^rctary  of  Health  and  Human  Services. 
colors  or  any  other  indicia  of  product        conjunction  with  any  other  word),  logo.         NOTE:  The  following  Annex  will  not 
identification  identical  or  similar  to.  or       symbol,  motto,  selling  message.                   appear  in  the  Code  of  Federal  Regulations                  ' 
identifiable  with,  those  used  for  any           recognizable  color  or  pattern  of  colors         billing  code  ..so^  .-                                                ■ 
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